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This  section  ol  tfie  FEDERAL  REGISTER 
contains  regulatory  documents  having  genera) 
applicability  and  legal  effect,  most  ot  wtiich 
are  keyed  to  and  codWed  in  the  Code  ol 
Federal  Regulations,  which  is\pubished  under 
50  titles  pursuant  to  44  U.S.c!s.1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices^ 
new  books  are  listed  in  the  first  FEDERAC 
REGISTER  issue  of  each  week.  ' 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  293, 351, 430, 432, 451, 
51 1, 530,  531, 536, 540, 575, 501, 595. 
and  771 

RIN  3206-AF69 

Termination  of  tha  Porfonnance 
Management  and  Recognition  System 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUIIMARY:  The  OfRce  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  implement  the 
"Performance  Management  and 
Recognition  System  Termination  Act  of 
1993"  (Pub.  L.  103-89).  which  provides 
for  the  temporary  extension  and  orderly 
termination  of  the  Performance 
Management  and  Recognition  System 
(PMRS)  and  specifies  how  former  PMRS 
employees  will  be  paid. 

EFFECTIVE  DATE:  September  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Weddel,  (202)  606-2858, 
concerning  questions  about  the  changes 
in  5  CFR  parts  511.  530.  531,  536.  575, 
59,1,  and  595;  and  Barbara  Colchao. 
(202)  606-2720,  concerning  questions 
about  the  changes  in  5  CFR  parts  293, 
351,  430,  432,  451.  540,  and  771. 
SUPPLEMENTARY  INFORMATION:  On 
December  15. 1993.  at  58  FR  65531, 
0PM  published  interim  regulations  to 
implement  the  "Performance 
Management  and  Recognition  System 
Termination  Act  of  1993"  (Pub.  L.  103- 
89),  with  a  60-day  comment  period. 
These  regulations  were  made  effective 
retroactive  to  November  1. 1993. 

On  December  30, 1993,  at  58  FR 
69169,  OTM  published  final  regulations 
to  implement  locality-based 
comparability  payments  under  the 
"Federal  Employees  Pay  Comparability 
Act  of  1990"  (FEPCA)  (Pub.  L  101-509). 


The  locality  pay  regulations  revised  the 
definitions  of  scheduled  annual  rate  of 
pay  in  §§531.101  and  531.301  which 
were  previously  published  in  the 
interim  regulations  implementing  the 
PMRS  Termination  Act.  The  final 
regulations  on  locahty  pay  were  made 
effective  January  1, 1994,  and  were 
applicable  on  the  first  day  of  the  first 
pay  period  beginning  on  or  after  January 
1,1994.  ' 

On  February  3, 1994,  at  59  FR  5223, 
OPM  published  corrections  to  fix  three 
typographical  errors  in  the  interim 
regulations  for  PMRS  termination. 

During  the  comment  period^which 
ended  February  14, 1994,  OTM  received 
three  comments,  each  from  a  different 
Federal  agency.  One  agency  suggested 
revising  the  regulation^  to  clarify  that 
employees  camw^^^fcome"  GM 
employees  after  November  1. 1993.  and 
to  specify  the  personnel  actions  that 
would  trigger  loss  of  GM  status.  A 
second  agency  asked  for  clarification  of 
whether  an  employee  who  loses 
coverage  as  a  result  of  a  temporary 
promotion  regains  coverage  when  the 
temporary  promotion  ends,  and  if  so. 
how  the  employee's  pay  would  be  set. 
A  third  agency  felt  that  the  text  of 
§  531.406(b)(2)  (i)-<iii)  specifying  when 
time  in  a  non-pay  status  is  creditable 
service  for  a  within-grade  increase 
should  be  simplified.  The  agency  also 
asserted  that  certain  definitions  in 
§§531.101  and  531.301  were 
superseded  by  revised  definitions  in  the 
final  locality  pay  regulations.  Finall>',  it 
was  called  to  our  attention  that  the 
instructions  for  setting  pay  on  loss  of 
GM  status  should  be  revised  to  clarify 
that  pay  retention  is  not  required  if  an 
employee  requests  a  reduction  in  grade. 
Following  are  the  major  issues  raised, 
a  summary  of  comments  on  each  issue, 
and  a  discussion  of  changes  made  to  the 
interim  regulations. 

1.  The  definition  of  GM  employee  and 
loss  of  status  as  a  GM  employee. 

Summary  of  Comments:  One  agency 
suggested  that  the  statutory  basis  (Pub. 
L.  103-89)  for  the  definition  of  GM 
employee  should  be  introduced  in  its 
regulatory  definition  in  §  531.202.  The 
agency  also  noted  that  the  timing  and 
basis  for  GM  status  could  be  clarified. 
Another  agency  specifically  asked  for 
clarification  of  whether  an  employee 
who  loses  GM  status  when  temporarily 
promoted  after  October  31, 1993.  regains 


GM  status  when  the  temporary 
promotion  ends. 

Discussion  and  Changes:  OPM  is 
adopting  the  suggesUon  that  section  4  of 
Pub.  L.  103-«9,  the  Performance 
Management  and  Recognition  System 
Termination  Act  of  1993,  be  intrtxiuced 
in  the  definition  of  GMemphyee  (see 
§  531.202(e)).  Where  possible,  we  are^ 
replacing  references  to  coveragejitffder 
section  4  of  the  Act  with  refere^c^  to 
the  amended  definition  of  GM  employee 
and.  where  appropriate,  to  a  new 
paragraph,  "status  as  a  GM  employee" 
(see  §  531.203(g)).  which  specifies 
personnel  actions  under  which  an 
employee  would  retain  or  permanently 
lose  QM  status  (see  §531.204  (d),  (e)  and 
(f).  and  §536.308(bM3)).  Also. 
§  531.204(d)  and  the  definition  of  GM 
employee  have  been  amended  to  remove 
any  suggestion  that  status  as  a  'GM 
employee  can  be  acquired  any  time 
other  than  on  November  1, 1993,  the 
effective  date  of  section  4  of  the  Act. 

When  a  temporary  promotion  begins 
after  Octobtt31. 1993,  coverage  under 
section  4  ofThe  PMRS  Termination  Act 
(GM  status)  ends  because  of  the  change 
in  grade.  Coverage  cannot  be  regained 
once  it  is  lost  because  it  is  linked  to 
continuous  service  as  a  supervisor  or 
management  official  in  the  same  grade 
and  in  the  same  agency  after  October  31 
1993.  Coverage  is  acquired  only  once, 
on  November  1, 1993. 

On  the  employee's  return  to  the  lower 
grade,  the  agency  must  set  pay  using  GS 
pay  setting  rules.  The  agency  may 
restore  the  employee's  rate  of  basic  jwy 
to  what  it  would  have  been  had  there  " 
never  been  a  temporary  promotion 
(including  any  within-grade  or  merit 
increases  that  would  have  been  granted 
at  the  lower  grade).  Also,  if  permitted  by 
its  own  policies,  the  agency  may  instead 
set  pay  at  a  higher  rate  using  the  highest 
previous  rate  under  §  531.203(d).  In 
either  pay-setting  procedure,  if  the 
recomputed  rate  of  basic  pay  falls 
between  steps  of  a  GS  grade  or  &  special 
salary  rate  schedule,  the  rate  of  basic 
pay  must  be  set  at  the  next  higher  step 
within  the  lower  grade.  To  clarify  this 
policy.  OPM  has  added  a  new  paragraph 
entitled,  "expiration  or  termination  of 
temporary  promotions"  (see 
§  531.204(c)).  This  replaces  OPM 
guidance  that  was  previously  published 
in  Federal  Personnel  Manual  (FPM) 
Supplement  990-2.  Book  531.  S4-5d. 
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That  guidance  has  been  abolished  by  the 
sunset  of  the  FPM. 

2.  Setting  pay  on  loss  of  GM  status 
through  voluntary  reduction  in  grade. 

Summary  of  Comments:  U  was^called 
to  our  attention  that  the  regulation  on 
setting  pay  on  loss  of  GM  status  implies 
that  an  employee  retains  pay  if  he  or  she 
is  voluntarily  reduced  in  grade  (see 
redesignated  5  CFR  531.204(e)). 

Discussion  and  Change:  A  new 
paragraph  has  been  added  to  clarify  that 
the  provisions  of  §  5  3 1 .  204(e)  ( 1  ] 
through  (4)  do  not  apply  when  an 
employee  \dSes  GM  status  as  a  result  of 
a  reduction  in  grade  at  the  employee's 
request  (see  §  531.204(f)(3)).  Rather,  an 
agency  may  set  pay  at  the  lowest  step  of 
the  lower  grade  or  at  a  higher  step  in  thn 
lower  grade  imder  its  policies  for 
applying  the  maximum  payable  rate? 
rules. 

3.  Creditable  service  in  a  waiting 
period  for  a  withio-grade-increase  w  hen 
an  employee  is  in  a  non-pay  status. 

Summary  of  Comments:  One  agency- 
proposed  simplifying  regulatory  text  by 
combining  separate  language  for  CS  and 
GM  employees. 

Discussion  and  Change:  OPM  is 
removing  unnecessary  references  to 
steps,  next  higher  rate  within  the  grade. 
and  GM  employee  in  §  531.406(b)(2)  (i)- 
(iii)  to  be  consistent  widh  the  language 
U5«?d  to  establish  the  length  of  waiting 
periods  in  §531.405- 

4.  The  imj>act  of  final  locality  pay 
regulations  on  PMRS  termination 
regulations. 

Summary  of  Comments:  One  a^i'Ticy 
commented  that  the  revised  definitions 
in  §§531.101  and.531.301  of  the  interim 
regulations  are  no  longer  current  since 
the  definitions  were^subsequently 
revised  again  by  the  final  regulations 
implementing  locality  pay  adjustments. 

Discussion  and  Change:  This 
c;omment  is  partially  correct.  The 
current  definition  of  scheduled  annual 
rate  of  pay  in  §§531.101  and  531.301  is 
the  definition  as  revised  in  the  loc;ality 
pay  regulations  published  in  the 
Federal  Register  on  Ikitember  30,  XW.i  - 
(58  PR  69169).  However,  the  current 
definition  of  employee  in  §531. 101. is 
the  definition  as  revised  in  the  interim 
PMRS  termination  regulations.  There  is 
no  change,  except  that  a  statutory 
"reference  in  the  employee  definition  in 
§531.101  is  clarified  bv  inserting  'of 
title  5." 

Editorial  Revisions  to  Regulations 

References  to  the  PMRS  Termination 
Act  in  §§  530.306(b)(2).  531. 401  (d).  and 
531.502  are  clarified  by  replacing 
'Public  Law  103-89"  with  "the 
Performance  Management  and 
Recognition  System  Termination  , Act  nt 


1998  (Pub.  L.  103-89)."  References  to 
CM  employee  in  §§  531.203(c)(2)  and 
531.205(a)(2)(i)  are  clarified  by  inserting 
the  citation,  "(as  defined  in  §  531.202)." 
Also,  minor  editorial  changes  are  being 
made  to  correct  errors  or  clarify  text  at 
§§  531.204(e)(1),  531.205(a)(2)  (ii) 
through  (iv),  531.403,  531.405(a)  (1)  and 
(2),  and  536.308  (a)  and  (b). 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  iu)i 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects 

5  CFR  Part  293 

Archives  and  records,  Freedom  of 
informalion.  Government  employe<'s. 
Health  records.  Privacy. 

5  CFR  Ports  351  and  432 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFR  Parts  430  and  451 

Awards,  Government  employees. 
Medals. 

5  CFR  Part  511 

Administrative  practice  and 
procedure.  Freedom  of  information. 
CHJvernment  employees.  Wages 

5  CFR  f^irt  Sjd 

Government  employees.  Reporting '  - 
and  recordkeeping  requirements,  Wages. 

5CFRRnrt531 

Govenmient  employees,  I^w 
enforceoient  officers.  Wages. 

5  CFR  ft irt.-v  540  and  5  75 

Guvemment  employees.  Wages 

5  CFR  Part  536 

Administrative  practice  and 
procedure.  Freedom  of  information. 
G{)vemoient  employees.  Reporting  anr ! 
recordkeeping  requirements.  Wages. 

5  CFR  Part  5Q} 

Gov{!fnment  emplovees.  Travel  and 
transportation  expenses.  Wages. 

5CFRPiirt595 

CioieTrmient  employe(;s.  Health 
prnfessirns.  Wages. 

5  CFR  Part  771 

Admmistralive  practice  and 
procedure.  Government  employites. 

OtfK  e  of  FVr^onIU*l  Moniiofment 

Lorrainfl  A.  Green,  \ 

Df-piity  iin'ctot. 

Accordingly,  the  interim  rule 
iimending  n  CFR  parts  293.  3.M.  4.U).  . 


432. 451.  511.  530, 531. 536,  540. 575. 
591,  595,  and  771  published  at  .58  FR 
65531  on  December  15, 1993,  amended 
by  the  final  rule  amending  5  CFR  part 
531  published  at  56  FR  69169  on 
December  30, 1993,  and  corrected  at  59 
FR  5223  on  February  3, 1994,  is  adopted 
as  final  with  the  following  changes: 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  part  530 
continues  to  read  as  follows; 

Authorit>-:  5  U.S.C.  5305  and  5307;  E.O. 
12748; 

Subpart  B  also  issued  under  sec.  302(c:)  and 
404(c)  of  the  Federal  Employees  Pay 
Comparabilit>-  Act  of  1990  (Pub.  L.  101-509), 
104  Stat.  1462  and  1466,  respectively; 

Subpart  C  also  issued  tinder  sec,  4  of  the 
Performance  Management  .and  Recognition 
System  Termination  Act  of  1993  (Pub.  L. 
103-89).  107  Stat.  981. 

2.  In  §530.306,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  530.306    Determining  employee  rates. 

•        *        «        «        • 

(b)  *   •   • 

(2)  If  the  employee  is  receiving  a  rate 
of  basic  pay  applicable  to  a  GM 
employee  (as  defined  in  §  531.202  of 
this  chapter],  the  employee  shall  receive 
his  or  her  existing  rate.  This  rate  may  be 
lower  than  the  minimum  rate  for  the 
regidar  schedule,  as  permitted  by 
section  4  of  the  Performance 
Management  and  Recognition  System 
Termination  Act  of  1993  (Pub.  L.  103- 
89).  If  the  employee's  existing  rate 
exceeds  the  maximum  rate  for  the 
regular  or  decreased  special  salary  rate 
schedule,  the  employee  shall  be  entitled 
to  tlie  e.xisting  rate,  as  provided  in 
^  536.104(aK3)  of  this  chapter. 


PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

3.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  5  U.S.Q  511.%  5307.  5338;  ."sec . 
4  of  the  Performance  Management  and 
Recognition  System  Termination  Act  of  1993. 
107  Stat.  981,  E.O.  12748,  56  FR  4521. 
February  4. 1991.. 3  CFR  1991  Comp..  p.  316; 

Subpart  A  also  issued  under  section  302  of 
the  Federal  Employees  Pay  Comparability 
At  t  of  1990  (FEPCA).  104  Stat.  1462.  5  U.S.C. 
5304,  5305,  and  5553.  and  E.O,  12786.  56  FK 
67453,  December  30. 1991.  3  CFR  1991 
Cioir.p.,  p.  376; 

Subpart  B  also  issued  under  5  U.S,C. 
5 103(g),  5333.  53j4(a).  and  7701(b)(2); 

Subpart  C  also  issued  under  section  404  of^ 
ITiPCA,  104  Stat.  1466.  section  3(7)  of  Pub. 
I..  102-378  (October  2. 1992),  section  302  of 
FK?CA,  104  Staf.  1462.  and  5  U.S.C.  5304, 
,SUB.  and  555.3; 
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Subpart  D  also  issued  under  5  U.S.C. 
5335(g}  and  7701{bM2); 

Subpart  E  also  issued  under  5  l).S.Q  5336; 

Subpart  F  also  issued  under  5  U.S.C.  5304! 
5305(g)(1).  and  5553.  and  E.O.  12883,  58  FR 
63281,  November  29. 1993.  3  CFR  1993 
Comp.,  p.  682. 

4.  In  §  531.101.  the  definition  of 
employee  is  revised  to  read  as  follows: 

S  531.101    Definitions. 

•  •        •        «        * 

Employee  means  an  employee  in  a     * 
position  to  which  subchapter  ni  of 
chapter  53  of  title  5,  United  States  Code, 
applies,  whose  official  duty  station  is 
located  in  an  interim  geographic 
adjustment  area,  including  an  employee 
in  a  position  authorized  by 
§  213.3102(w)  of  this  chapter  whose  rate 
of  basic  pdy  is  established  under  the 
General  Schedule. 

*  •  *        •        •        • 

5.  In  §  531.202.  the  first  sentence  of 
paragraph  (e)  is  revised  to  read  as 
follow: 

$531,202    Definitions. 

(e)  GM  employee  means  an  employee 
who  was  covered  by  the  Performance 
Management  and  Recognition  System 
under  chapter  54  of  title  5.  United  States 
Code,  on  October  31. 1993  (and 
therefore  became  covered  on  November 
1. 1993.  by  section  4  of  Pub.  L.  103-89, 
the  Performance  Management  and 
Recognition  System  Termination  Act  of 
1993).  and  who  continues  thereafter  to 
occupy  a  position  as  a  supervisor  or 
management  official  (as  defined  in 
paragraphs  (10)  and  (11)  of  section 
7103(a)  of  title  5.  United  States  Code)  in 
the  same  grade  oi^the  General  Schedule 
and  in  the  same  agency  without  a  break 
in  service  of  more  than  3  calendar 
days.*   *   * 
•        *        »        *    '    * 

6.  In  §  531.203.  the  first  sentence  of 
paragraph  (c)(2)  introductory  text  is 
revised,  and  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§531.203    Qenerat  provisiofls. 

»        •        •        ♦        • 

(c)*  *  • 

(2)  The  maximum  rate  ofbasic  pay      / 
that  may  be  paid  a  GM  employee  fas 
defined  in  §  531.202)  shall  be 
determined  as  follows:  •  •  • 

(g)  Sf  of  lis  as  a  GM  employee.  (1 )  An 
employee  retains  status  as  a  GM 
employee  (as  defined  in  §  531.202) 
when  detailed  to  any  position  or  when 
reassigned  to  another  General  Schedule 
position  in  which  the  employee 
continues  to  be  a supen'isor  or 
management  official  (as  defined  in 
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paragraphs  (10)  and  (11)  of  section 
7103(a)  of  title  5.  United  States  Code). 

(2)  An  employee  permanently  loses 
status  as  a  GM  employee  if  the 
employee  is  promoted  (including  a 
temporary  or  term  promotion), 
transferred,  reduced  in  grade,  reassigned 
to  a  position  in  which  the  emplovee  will 
no  longer  be  a  supervisor  or 
management  official,  or  has  a  break  in 
service  of  more  than  3  calendar  days. 

7.  In  §  531.204,  paragraphs  (c)  through 
(e)  are  redesignated  as  paragraphs  (d) 
through  (0,  respectively;  a  new 
paragraph  (c)  is  added;  and  newly 
redesignated  paragraph  (d),  the 
introductory  text  of  newly  redesignated 
paragraph  (e).  newly  redesignated 
paragraph  (e)(1).  and  newly 
redesignated  paragraph  (f)'are  revised  to 
read  as  follows: 

§531.204    Special  provisions. 

•         •         »         •         « 

(c)  Expiration  or  termination  of 
temporary  promotions.  (1)  On 
expiration  or  termination  of  a  temporary 
promotion  when  an  employee  is 
returned  to  the  lower  grade,  an  agency 
must  recompute  the  employee's  rate  of 
basic  pay  for  the  lower  grade  as  if  the » 
employee  had  not  been  temporarily 
promoted  unless  the  agency  sets  pay  at 
a  higher  rate  under  §  531.203(d). 

12)  In  the  case  of  an  employee  whose 
rate  of  basic  pay  would  otherwise  fall 
between  two  steps  of  General  Schedule 
grade  or  applicable  special  rate  range, 
the  rate  ofbasic  pay  of  the  employee 
must  be  increased  to  the  rate  for  the 
next  higher  step  of  the  grade  or  special 
.  rate  range. 

(d)  Rote  of  basic  pay  on  acquiring 
status  as  a  GM  employee.  On  acquiring 
status  as  aGM  employee  (as  defined  in 
§531.202)  on  November  1. 1993,  an 
employee  shall  continue  to  receive  the 
rate  of  basic  pay  that  was  payable  on 
October  31, 1993. 

(e)  Rate  ofbasic  pay  on  loss  of  status 
as  a  GM  employee.  On  loss  of  status  as 

a  GM  employee  (as  defined  in  §  531.202) 
under  §  531.203(g)(2),  an  employee  shall 
receive  (except  as  provided  in  paragraph 
(0  of  this  section)  hrs  or  her  existing  rate 
ofbasic  pay,  plus  any  of  the  following 
adjustments  that  may  be  applicable,  in 
the  order  specified: 

(1)  The  amount  of  any  annual 
adjustment  under  section  5303  of  title  5, 
United  States  Code,  to  which  the 
employee  would  otherwise  be  entitled 
on  that  date  or,  for  an  employee  subject 
to  special  pay  rates,  the  amount  of  any 
pay  adjustment  made  on  that  date  under 
section  5305  of  title  5,  United  States 
Code,  and  part  530  of  this  chapter; 


(fl  Special  exceptions.  Paragraphs  (e) 
(1)  through  (4)  of  this  section  do  not 
apply  to  any  employee  who  loses  status 
as  a  GM  employee  (as  defined  in 
§  531.202)  under  §  531.|S3(g)(2)  as  a 
result  of—  ( 

(1)  An  action  taken  for  disciplinary  or 
performance  related  reasons; 

(2)  The  expiration  or  termination  of  a 
temporary  promotion;  or 

(3)  A  reduction  in  grade  at  the 
employee's  request. 

8.  In  §531.205,  paragraph  (a)(2)(i) 
introductory  text  and  paragraphs 
(a)(2)(ii)  through  (iv)  are  re\ised  to  read 
as  follows: 

§531.205    Pay  schedule  conversion  rules 
at  the  time  of  an  annual  pay  adiustment 
under  5  U.S.C.  5303. 

(a)  •   •   • 

(2)(i)  Except  as  provided  in 
paragraphs  (a)(2)(ii)  through  (iv)  of  this 
section,  an  agency  shall  determine  the 
annual  pay  adjustment  under  5  U.S.C. 
5303  for  a  GM  employee  (as  defined  in    . 
§531.202)  as  follows: 

(ii)  The  rate  ofbasic  pay  of  an 
employee  which  is  at  the  minimum  or 
ma^^imum  of  the  rate  range  in  effect  on 
the  day  preceding  the  pay  adjustment 
shall  be  adjusted  to  the  minimum  or 
maximum  of  the  new  rate  range, 
respectively. 

(iii)  The  rate  ofbasic  pwy  of  an 
employee  which  is  less  than  the 
minimum  rate  of  the  rate  range  of  the 
employee's  position  shall  be  increased 
by  the  full  amount  of  the  armual  pav 
adjustment  under  5  U.S.C.  5303 
applicable  to  the  rate  range  of  the  grade 
of  the  employee's  position. 

(iv)  An  employee  who  is  receiving 
retained  pay  shall  receive  one-half  of 
the  annual  pay  adjustment  under  5 
U.S.C.  5303,  as  required  bv  5  U.S.C 
5363(a). 

•  •         »         »         • 

9.  In  §  531.401,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  531.401     Principal  authorities. 

♦  *         «         «         • 

(d)  Section  4  of  the  Performance 
Management  and  Recognition  System 
Termination  Act  of  1993  (Pub.  L.  103- 
89)  provides  that  "the  Office  of 
Personnel  Management  shall  prescribe 
regulations  necessary  for  the 
administration  of  this  section." 

10.  In  §  531.403,  the  introductory  (e\t 
of  the  definition  of  witbin-grade 
increase  is  revised  to  read  as  follows: 

§531.403    Definitions. 

Witbin-grade  increase  is  synonymous 
with  the  term  "step  increase"  used  in 
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section  5335  of  title  5.  Kniteci  States 
Code,  and  means — 

***** 

■  11.  In  §531.405.  the  introductory 
paragraphs  of  (a)(1)  and  (a)(2)  are 
revised  to  read  as  follows: 

§  531 .405    Waiting  periods  for  withln-grade 
increase. 

(a)  Length  of  waiting  period.  (1)  For  an 
employee  with  a  scheduled  tour  of  duty, 
the  waiting  periods  for  advancement  to 
the  next  higher  step  in  all  General 
Schedule  grades  (or  the  next  higher  rate 
within  the  grade,  as  defined  In 
§531.403)  are: 

*  *         •         •         * 

(2)  For  an  employee  without  a 
sc:heduled  tour  of  duty,  the  waitinjj 
{wriods  for  advancement  to  the  next 
higher  step  of  all  General  Schedule 
grades  (or  the  next  higher  rate  within 
the  grade,  as  defined  in  §  531.403)  are: 

*  •        •    '    *        * 

12.  In  §531.406,  paragraphs  (b)(2)(i) 
through  (iii)  are  revised  to  read  ns 
follows: 

f531.40«    Creditable  service. 

•  •  ft  *  « 

(b)  •  •  • 

(2)'  *  • 

(i)  Two  workweeks  in  the  waiting 
period  for  an  employee  whose  rate  ot 
basic  pay  is  less  than  the  rate  of  basic 
pay  for  step  4  of  the  applicable  grade; 

(ii)  Four  workweeks  in  the  waiting 
period  for  an  employee  whose  rate  of 
basic  pay  is  equal  to  or  greater  than  the 
rate  of  basic  pay  for  step  4  of  the 
applicable  grade  and  less  than  the  rate 
of  basic  pay  for  step  7  of  the  applicable 
grade;  and 

(iii)  Six  workweeks  in  the  waiting 
period  for  an  employee  whose  rate  of 
basic  pay  is  equal  to  or  greater  than  the 
rate  of  basic  pay  for  step  7  of  the 
applicable  grade. 
***** 

13.  In  §531.502.  the  definition  ot 
quality  step  increase  is  revised  to  read 
as  follows: 

§531.502    Deflnitions. 

*  .      *        *        *        • 

Quality  step  increase  is  synonymous 
with  the  term  '"step  increa.<e"_used  in 
.section  5336  of  title  5.  United  States 
Code,  and  means  an  increase  in  an  ^ 

employee's  rate  of  basic  pay  from  one 
step  or  rate  of  the  grade  of  his  or  her 
position  tCKthe  next  higher  step  of  that 
grade  or  next  higher  rate  within  the 
grade  (as  defined  In  §  531.403)  in 
accordance  with  se<:tion  5336  of  title  :"). 
United  States  Code,  section  4  of  the 
Performance  Management  and 
Recognition  System  Termination  Act  u\ 
1003  (Pub.  L.  i03-fl9).  and  this  subpart. 


PART  536— GRADE  AND  PAY 
RETENTION 


14.  The  authority  citation  for  part  5  <fi 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5361-5356;  snc.  7202(0 
of  thf  Omoibus  Budget  Reconciliation  .\ct  of 
1990  (f*ub.  L.  101-508).  104  Stat.  1338-336; 
soc.  4  of  the  Performance  Management  and 
Kec.ognition  System  Termination  Act  of  199,'). 
107  Stat.  981;  §536.307  also  issued  under  5 
L  -S.C.  552.  Freedom  of  Information  .\ct.  Pub. 
L.  92-'502. 

Subpart  A— Definitions;  Coverage  and 
Applicability 

15.  In  §  536.308.  paragraph  (a),  the 
introductory  text  of  paragraph  (b).  and 
paragraph  (b)(3)  are  revised  to  read  as 
follov\'8: 

§  536.308    Applicability  of  retained  grade. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  when  an  employee  is 
entitled  to  grade  retention,  the  retained 
grade  shall  be  treated  as  the  emplo>-ce's 
grade  for  all  purposes,  including  pay 
and  pay  administration,  retirement,  lite 
insurance,  and  eligibility  for  training. 

(b)  The  retained  grade  may  not  be 
used— 

•        «        •         •         •  / 

(.3)  To  detennine  whether  aii 
employee  retains  status  as  a  GM 
employee  (as  defined  in  §  531.202  of 
this  chapter);  or 

ft        •        •        ft        * 

jFK  D(jC.  94-19261  Filed  8-9-94;  8:45  ami 

BILUNC  CODE  S32S-01-M 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Parts  300  and  319 
(Docltet  No.  93-121-3] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  .\ninial  and  Plant  Health 
Inspection  Servic:e.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  U'e  are  allowing,  under 
certain  conditions,  the  cold  treatment  of 
imported  fruits  upon  arrival  at  the  port 
•  of  Wilmington,  NC.  We  have 
determined  that  in  the  Wilmington,  NC. 
area,  there  are  climatic  and  biological 
barriers  that  arn  adequate  to  prevent  the 
int.'-odiiction  of  certain  plant  pests  into 
the  I  Jiiited  States  in  the  event  they 
esi.apo  from  shipments  of  fruit  before 
luidergoiiif;  cold  treatment.  Also,  we  art- 
deletiai^  till!  listings  of  cold  treatments 
in  tl'.c  regulations  and  n-placing  Ihein 
with  a  ri'ferencf'  to  the  cold  treatments  . 


in  the  Plant  Protection  and  Quarantine 
Treatment  Manual,  which  is 
incorporated  by  reference. 


EFFECTIVE  DATE:  September  9.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Victor  Harabin,  Head.  Permit  Unit.  Port 
Operations.  Plant  Protection  and 
Quarantine.  APHIS.  USDA,  room  631,. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782;  (301)  436-8645. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fruits  and  Vegetables  regulations, 
contained  in  7  CFR  319.56  through 
319.56-8  (referred  to  below  as  "the 
regulations"),  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  to 
prevent  the  introduction  and 
dissemination  of  injurious  insects, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distributed  in  the  United 
States.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S. 
Department  of  Agriculture  administers  " 
these  regulations. 

Under  §  319.56-2d  of  the  regulations. 
APHIS  allows  certain  fruits  to  be 
imported  into  the  United  States  if  they 
undergo  sustained  refrigeration  (cold 
treatment)  sufficient  to  kill  certain 
insect  pests.  Cold  treatment  temperature 
and  refrigeration  period  requirements 
vary  according  to  the  type  of  fruit  and 
the  pests  involved. 

On  May  13. 1994,  we  published  in  the 
Federal  Register  (59  FR  24968-24971. 
Docket  No.  93-121-2)  a  proposal  to 
amend  the  regulations  to  allow  the  cold 
treatment  of  imported  fruits  upon 
arrival  at  the  port  of  Wilmington,  NC. 
We  also  proposed  to  delete  the  listings 
of  cold  treatments  in  the  regulations  and 
replace  them  with  a  reference  to  the 
cold  treatments  in  the  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  is  incorporated  by  reference.  We 
also  proposed  to  make  a  nonsubstantive 
editorial  change. 

We  solicited  comments  concerning 
our  proposal  for  a  30'day  comment 
period  ending  June  13, 1994.  Wo 
received  two  comments  by  that  date. 
One.  from  a  State  agency,  supports  the 
rule.  The  other  comment,  from  a  port 
authority,  asked  that  we  continue  to 
consjder  allowing  cold  treatment  to  be 
conducted  at  Gulfport,  MS.  We  are  still 
considering  whether  to  allow  cold' 
treatment  to  be  conducted  at  Gulfport. 
Therefore,  based  on  the  rationale  set. 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  rmal  rule 
without  change. 
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Executive  Order  12866  and  Regui,jlory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  signifiuTOt  for 
purposes  of  Executive  Order  12866.  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

We  are  allowing,  under-f.erlnin 
<  onditions.  thp  cold  treatment  of 
imported  fruit  upon  arrival  at  the  port 
lit  Wilmington.  NC.  Asa  result  of  this 
action,  a  number  of  different  fruits 
could  be  imported  into  Wilmington.  .\C. 
Specifically,  officials  of  the  North 
C;aro!in.i  State  Ports  Authority  in 
Wilmington,  NC,  anticipate  that  apples, 
g-apes.  and  pears  from  .\rgentina, 
Brazil,  and  South  Africa  will  he 
imported  and  cold  treated  at  the  port  of 
Wilmington,  NC. 

Approximately  20  million  po.mils  of 
•■ach  fruit  (.ould  be  imported  nnnually 
i.-.to  Wilmington,  NC,  as  a  resuh  of  this 
.  ction.  though  we  anticipate  the  amount 
will  be  mu<.h  smaller.  While  some  of  the 
iruit  arriving  at  Wilmington.  NC.  will  be 
imported  in  addition  to  tlu-  present 
\  olume  of  annual  imports  into  the 
I'nited  States,  some  will  be  shipm<Mits 
diverted  from  other  ports  also  approved 
to  conduct  cold  treatment  on  arrival.  In 
the  following  analysis  of  the  potentinl 
impact  of  this  action  on  domestii 
prodiu.ers  of  apples,  grapes  and  peajs. 
ill  order  to  demonstrate  the  greatest 
P'jssibie  economic  impm  i.  ui-  ha\e 
nssuiued  that  the  maximum  nmoiiiit  of 
Iniit  will  be  imported  into  Wilmington. 
NC.  for  cold  treatment,  and  further,  that 
these  f  ommodities  will  be  imported  in 
oddition  to  the  present  \  ol,un<-  ol 
annual  imports  into  the  Pp.ited  States. 
Also  in  the  followin"  a;Ti:'\ '■!•;.  wr 


I.  ive  used  published  prit.e  fiexibiiities 
tM  estimate  the  potcjitial  ecunomii 
iifects  of  allowing  apples,  grapes,  aiu) 
pears  to  be  cold  treated  at  Wihuington. 
NCrflexJbilitiesare  use;!  to  estimate 
relationships  between  changes  j-i 
M.j)piy  and  suhsecHient  i  ha:iges  it!  prii c. 

Apples 

In  1987,  :jG,71H  farnib  in  the  liiited  ' 
States,  c^  which  l.lJih  were  in  North 
C,iroliria,^iiarve.sted  apples.  Aitlough  it 
i^nol  known  how' man v  ol  tl.ese  farn^s 
(  ould  be  classified  as  small  entilie-; 
(•  nnual  gross  recei))ts  of  Sn..^  millinn  or 
less,  at.cording  to  Small  Biisiiie;-.s 
Administration  (SI5A1  si/c  standard'  i.  it 
is  likely  that  mo.^t  woidd.  In  D'C. 
dome.stjc  farms  produ(.ed  almost  .S.7H 
billion  pounds  of  apples  for  llu  In^sh 
liiarket.  with  an  csthnati^l  \.i!ue  of  .$]  rs 
billion. 

If  the  volume  of  apples  imporlei!  into 
Wilmington.  NC,  for  (  old  trcitnies,! 


were  to  reach  20  million  pounds,  it 
would  constitute  about  7..S  pen;ent  of 
(.urrent  total  imports  into  the  United 
.States,  about  0..35  percent  of  current 
domestic  production  and  about  0.3.3 
percent  of  the  current  total  apple  supply 
in  the  United  States  (domestic  and 
imports). 

Assuming  that  a  0.33  pert.ent  increase 
i'l  the  supply  of  apples  would  lead  to  a 
decrease  otabout  0.20  percent  in  the 
domestic  price  of  apples  (using  a  price 
flexibility  for  apples  of  -0.590," based  on 
all  Eastern  States'  sales  of  North 
Carolina  apples),  we  estimate  that  this 
increase  in  supply  would  result  in  a 
price  decrease  of  about  S0.038  per 
hundredweight  (cvvt),  or  $0.00038  per 
pound,  from  an  original  price  of  $O.IQ,> 
per  pound.  As  a  re.sult  of  the  price 
decrease,  there  «;ould  be  a  decrease  in 
total  revenue  to  U.S.  apple  producers  of 
about  S2.20  million,  which  is  rou.ghly 
0'20  percent  of  the  original  total  revenue 
of  S.J. 13  billion.  We  anticipate, 
therefore,  that  allowing  apples  to  Iw 
<  old  treated  at  Wilmington.  NC,  will  not 
have  a  significant  economic  impact  on 
domestic  producers  or  other  small 
entities. 

(>rapes 

In  1987.  23,236  fanns  in  the  Unlwl 
Slates,  of  which  286  were  in  North 
Carolina.  harveSjIed  apples.  In  1092 
dome.stic  farms  produced  about  1.r>4 
billion  pounds  of  grapes  for  the  fresh 
market,  with  an  estimated  \ahie_of  S327 
million.  Although  it  is  not  known  how 
i;ia'n>  of  lhe.se  farms  could  be  (la<;sified 
as  small  entities  (an:uial  gross  receipts 
of  SO.3  milliun  or  less,  acconiing  to  SBA 
size  sl;mdards1.  it  is  likely  that  i;m>  t 
would. 

If  file  volunu^  of  grapes  to  be  i:.;;.oMed 
-v.<>re  to  reach  20  million  pound*.,  it 
\\ould  (  onsiitule  about  2M  p'en.er?  ol 
I  irrenl  total  imports  to  the  Ujuted 
States,  about  1.3  percent  of  i  urrent 
<:  miestic  produt  tion  and  about  0.8^^ 
)>:-rcent  of  the  i  urrent  total  grape  suppK 

ill  the  United  St.-.tes  (domtfstic  and     • 
);;iports). 

Assuming  tl.at  a  O.^*^-  len  en:  im.rease 
•i:.  the  siipp!\  of  grapes  woiilrf  l^j.d  lo  a 
•tiecmise  o!  .Tbou!  0.88  [ten  ei;l  in  i'.e 
(ii>n.es:i(   pri(  enf  gr.'.pos  (using  a  pri(i- 
rexibiiits  forCalifornin'grajtes  ul 
-(1.981).  we  estimate  that  thi.<.  iiu  ;e;,se  Iti 
s!;ppl\  would  R'sult  in  ;■  prii  e  de:  r<-;.s(> 
nj  ,i!)ou!  .?H.7:i  p.T  ton,  o-  .SO Dtjl'i  per 
I  ..und.  from  an  origin,;!  prii.e  of  .S425).(.2 
■j'Tton.  Asa  result  of  the  pri;  »• 
de(.r('ase.  there  could  be  a  derre^v.  in 

t.la!  revenue  to  I  '.S.  gr.'ipe  pro-i.K  ers  of 

.■.'  ():it  .S2.n  nii!li(2n,  w!-.;(  I;  is  roughly     ' 
•  i  «8  pen  ent  of  tlie  ongii  al  ttttal  re\en:;e 
(■'  .$(27  million.  We  arlii  ipate. 
tiier.'io.re.  tlfiit'.d!owin,i  gr.uies  i,,  h,. 


s  old  treated  at  Wilmington,  NC,  will  not 
have  a  significant  economic  impact  on 
domestic  producers  or  other  small 

entities. 

Pears 

In  1987,  10.092  farms  in  the  United 
Slates,  88  of  which  were  in  North 
Carolina,  harvested  pears.  In  1992, 
domestic  fr-rms  produced  about  890 
million  pounds  of  pears  for  the  fresh 
market,  with  an  estimated  value  of  $168 
million.  Although  it  is  not  known  how 
many  of  these  farms  could  be  classified 
as  small  entities  (annual  gross  receipts 
of  $0.5  million  or  less,  according  to  SB.A 
size  standards),  it  is  likelv  that  most 
would. 

If  the  \  olume  of  pears  to  be  imported 
were  to  reach  20  million  pounds,  it 
would  constitute  about  15.4  peromt  of 
<.urrent  total  imports  to  the  United 
.Stale.s,  about  2.2  percent  of  current 
domestic  produc  tion  and  about  2.0 
pen:ent  of  the  current  total  pear  supply 
in  the  United  .States  (domestic  and 
imports). 

As.suming  that  a  2.0  pen.ent  ini.reiise 
in  the  supply  of  pears  would  lead  to  a 
dBi:n>a.se  of  about  1.2  percent  in  the 
domestic  price  of  pears  (using  a  pri(  e 
flexibility  for  California  pears  ol  -0.6(J9). 
we  estimate  that  this  increase  in  s.ippiv 
would  result  in  &  price  decrease  of  about 
S4.51  per  ton.  or  SO. 0023  per  pound, 
from  an  original  prire  of  $377.61  per 
ton.  As  a  n'sult  of  the  priie  decrease, 
tliere  could  he  a  decn^ase  in  total 
fvenue  to  U.S.  pear  produ(,ers  of  about 
S2.0  million,  w  h:(  h  is  roiighlv  1.19 
percent  of  the  original  total  n-venue  of 
S!68  million.  We  anticipate,  therefore. 
t'laf  allowing  pears  to  be  cold  treated  al 
Wihuinjjlon,  NC.  will  not  have  a 
Mgnifi(.ant  econon.ic  impact  on 
domestic  produt  ers  or  other  small 
•  'Uities. 

Therefore,  ui  light  of  the  tirecedir.ji 
anaiyses  (whi(  li  estimate  greatest 
I  ossible.  and  thus  highly  unlikely, 
e.  onomjc  eff.'ils).  as  well  as  our 
e\pe(  taliop  that  most  imports  of  fruit  lo 
Wilmingt4)n.  NC.  for  (.old  treatment  will 
o:.cur  during  th-  off-season  for  domestn 
f.rodu(  tif)n.  we  anti(  ipate  that  this 
a!  tion  will  uot  have  a  significant 
e(ononi;'c  impart  on  domestic  produiers 
o!  apples',  g-ajie*.  and  pears,  or  oth*  r 
•-  !Ui!l  entities.         » 

Furthermore,  we  nntis  ipate  that 
i.Mow  ing  (  old  treatn;ei:t  at  the  port  of 
\"Himinglon,  NC:.  could  have  benefir  i,.| 
e:  ononuc.  effei  ts.  Importers  who 
riiulinelv  transport  fruit  totl.e 
Soufhea-^tern  United  States  c  ould 
t  .'nefit  from  this  at  tion  due  lo  lower 
t  .msportaiion  c  cjsls.  Fnught  c  ompame'- 
d  shipping  c omp.-inies  in  North 
TDJina.  as  u  ell  as  the  loc  .;i  I'l  oueniv 


40796    Federal  Registef  /  Vol.  59.  No.  153  /  Wednesday.  August  10.  1994  /  Rules  and  Regulations 


might  also  benefit.  Also,  consumers  are 
likely  to  gain  from  the  increased 
selection  of  products  and  any  price 
decreases,  albeit  small,  that  occur  with 
increases  in  supply. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  final  rule  allows  cold  treatment 
of  certain  fruits  to  be  conducted  at  the 
port  of  Wilmington,  NC.  State  and  local 
l&ws  and  regulations  regarding  the 
importation  of  fruits  under  this  rule  will 
be  preempted  while  the  fruits  are  in 
foreign  OHnmerce.  Fresh  fruits  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public  and  will  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  No 
retroactive  effect  will  be  given  to  this 
rule,  and  this  rule  will  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
this  rule. 

Paperwork  Redaction  Act 

This  final  rule  contains  oo 
informatioo  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

ListofSid»iects 

7CFRPart300 

Incorpdfration  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

7CFRPaif319 

Bees,  Coffee.  Cotton,  Fruits.  Honey. 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  title  7.  chapter  ni.  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  300-lNCORPOfiATiON  8Y 
REFERENCE 

1.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  ISOee.  154. 161. 162, 
167;  7  CFR  2.17,  2.Sl.and  371.2(c) 

2.  In  §  300.1,  paragraph  (a)  is  revised 
to  read  as  follows: 


§300l1    Materials  Incorporated  by 
reference. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  revised  and  reprinted  November  30. 
1992,  and  includes  all  revisions  through 
July  1994,  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  ni  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 


PART  319— FOREIGN  QUARANTINE 
N07KES 

3.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  150ee.  150ff. 
151-167.  450;  21  U.S.C.  136  and  136a:  7  CFR 
2.17. 2.51,  and  371.2(c). 

4.  In  §  319.56-2d,  paragraph  (a)  is 
revised  to  read  as  follows: 

§319.56-2d    AdrnMstiative  InstoucUons 
for  COM  treatments  of  certain  Imported 
fruita 

(a)  Treatments  authorized.  Fresh 
fruits  imported  in  accordance  with  this 
subpart  and  required  under  this  subpart 
to  receive  cold  treatment  as  a  condition 
of  entry  must  be  cold  treated  in 
accordance  with  the  Plant  Protection 
and  Quarantine  (PPQ)'Treatment 
Manual,  which  is  incorporated  by 
reference  at  §  300.1  of  this  chapter.  The 
cold  treatments  listed  in  the  PPQ 
Treatment  Manual  are  authorized  for 
any  fruit  required  to  be  cold4i^ted 
under  this  subpart. 


§319.56-2d    (AmMtdad] 

5.  In  §  319.56-2d.  paragraph  (b)(1). 
the  second  sentence  is  amended  by 
remdving  the  phrase  "port  of  New  York 
or  such  other  northern  ports  as  he  may 
hereafter  designate"  and  adding  in  its 
place  the  phrase  "following  ports:  the 
port  of  Wilmington,  NC;  Atlantic  ports 
nurtk  of,  and  including,  Baltimore,  MD; 
ports  on  the  Great  Lakes  and  St. 
Lawrence  Sf;away;  Canadian  border 
ports  on  the  North  Dakota  border  and 
east  of  North  Dakota;  and,  for  air 
shipments,  Washington,  DC,  at 
Baltimore-Washington  International  and 
Dulles  International  airports". 

6.  In  §  319.S6-2d,  headings  are  added 
at  the  beginning  of  paragraphs  (b)(5)(i) 
through  (b)(5)(iii).  emd  a  new  paragraph 
(b)(5}(iv)  is  added  to  read  as  follows: 

§3l9L56-2d    Administrative  Instructions 
tor  cold  treatments  of  certain  imported 
fruits. 


(b)  •  '*'  *  . . 

(5)  Cold  treatment  after  arrival,  (i) 
Delivery*  *  * 

{ii)PrecooUng  and  refrigeration.*  *  * 
(iii)  Customs.*  *  * 

(iv)  Special  requirements  for  the  port 
of  Wilmington,  P4C.  Shipments  of  fniit 
arriving  at  the  port  of  Wihnington.  NC. 
for  cold  treatment,  in  addition  to 
meeting  all  of  the  requirements  in 
paragraphs  (b)(5)(i)  through  (b){5)(iii)  of 
this  section,  must  meet  the  following 
special  conditions: 

(A)  Bulk  shipments  (those  shipmenb: 
which  are  stowed  and  unloaded  by  the 
case  or  bin)  of  fruit  must  arrive 
packaged  in  fly-proof  packaging  that 
prevents  the  escape  of  adult,  larval,  or 
pupal  fruit  flies. 

(B)  Bulk  and  containerized^hipments 
of  fruits  and  vegetables  mu^  be  cold- 
treated  within  the  port  of  Wilmington. ' 
NC,  that  isfjiie  area  over  which  the 
Bureau  of  Customs  is  assigned  the 
authority  to  accept  entries  of      v,^^ 
merchandise,  to  collect  duties.-and  to 
enforce  the  various  provisions  of  the 
customs  and  navigation  laws  in  force. 

(C)  Advance  reservations  for  cold 
treatment  space  at  the  port  of 
Wilmington.  NC.  must  be  made  prior  to 
the  departure  of  a  shipment  from  its 
port  of  origin. 

S319.56-2U    [Removed  and  Reserved] 

7.  Section  319.56-2u  is  removed  and 
reserved. 

§319.56-2v    [Amended] 

8.  In  §  319.56-2V,  paragraph  (b).  tlie 
third  sentence  is  amended  by  removing 
the  phrasft  "North  Atlantic  ports  north 
of  and  including  Baltimore,  MD"  and 
adding  in  its  place  the  phrase  "ports 
listed  in  §  319.56-2d(b)(l)  of  this 
subpart". 

9.  Section  319.56-^x  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  table  is 
amended  for  the  Israel  entry  by  adding, 
in  alphabetical  order,  a  new  commodity 
to  read  as  set  forth  below. 

b.  In  paragraph  (b).  the  first  sentence  "" 
is  amended  by  adding. the  phrase  "or  thf 
port  of  Wilmington,  NC,"  immediately 
before  the  word  "if. 

§319.56-2x    Admintetrative  instructions: 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables  for  which  treatment  is 
required. 

(a)**  • 
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Country/      Common     Botanical        Plant 
locality         name  name         part(s) 


Israel 


Pummeto     Citrus  Fruit 

grandis. 


Done  in  Washington,  DC.  this  2n(i  ciav  of 
August  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  imd  Plant 

Health  Inspection  Senice. 

|FR  DiK.  94-19511  Filed  8-9-94:  8:45  am) 

BILLING  CODE  34>0-34-P 


9  CFR  Part  160 

[Docket  No.  93-033-2] 
Veterinary  Accreditation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  concerning  Federal 
accreditation  of  veterinarians  to  add  a 
definition  of  "sign."  Adding  this 
definition  will  clarify  that  accredited 
veterinarians  are  prohibited  from 
authorizing  other  persons  to  sign  certain 
official  documents.  We  have  deterffuYied 
that  this  change  is  necessar}-  to  lYiainfain 
the  integrity  of  our  veterinary  ,' 
accreditation  program.  ( 

EFFECTIVE  DATE:  September  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACY:  Dr. 

J.  A.  Heamon,  Staff  Veterinarian,  iheep, 
Goat,  Equine,  and  Poultry  Diseases  Staff, 
Veterinary-  Ser\'ices,  APHIS,  USDA. 
room  70!).  Federal  Suilding,  6505 
Belcrest  Road,,lly<rtt.sville,  MD  20782. 
(301) 436-6^54/ 

SUPPLEMENTARY  INFORMATION: 

Background      \ 

The  regulations  in  9  CFR  parts  IfiO, 
161,  and  162  pei^ain  to  the  Animal  and 
Plant  Health  Inspection  Service's 
(APHIS)  veterinafr\'  accreditation 
program.  Through  this  program,  APHIS 
authorizes  veterinarians  in  private 
practice  to  perform  certain  official 
services  and  duties  on  behalf  of  APHIS 
Veterinarj'  Services  officials.  These 
responsibilities  include  such  activities 
as  examining  livestock  for  clini  ;al  signs 
of  di^ase,  vaccinating  animals  for 
brucellosis,  drawing  and  shipping  blood 
for  testing,  and  preparing  health 
i:ertificates  required  for  domestir;  or 
international  movement. 


Se<;tion  161.3  (hereafter  referred  to  as 
the  regulations)  sets  forth  the  standards 
for  accredited  veterinarian  duties.  The 
regulations  cover  several  requirements 
and  prohibitions  regarding  the 
preparation  of  official  forms, 
certificates,  records  and  reports.  The 
regulations  use  the  term  "sign."  As  used 
in  the  regulations;  "sign"  means  that  an 
accredited  veterinarian  signs  a 
document,  in  his  or  her  own  hand. 
However,  "sign"  is  not  defined  in  the 
regulations.  This  has  led  to  some 
confusion  concerning  the  signature 
requirements. 

Therefore,  to  clarify  the  regulations, 
we  published  in  thefFederal  Register  on 
March  18. 1994 -(58  FR  12863-12864, 
Docket  No.  93-03yi),  a  proposal  to 
amend  the  regulatKins  to  add  a 
definition  of  "signV      ^— j 

We  solicited  comi^ents  rtmceming 
our  proposal  for  a  60-day  comment 
period  ending  May  17,  1994.  We^ 
received  two  comments  by  that  date. 
They  were  from  a  state  department  of 
agriculture  and  from  a  veterinary 
medical  association.  One  commenter 
supported  the  proposed  rule.  The  other 
commenter  objected  to  the  proposed 
rule,  saving  it  is  the  prerogative  of 
business  owners,  including 
veterinarians,  to  authorize  other 
individuals  to  sign  documents  using  the 
business  owner's  name. 

We  are  not  making  any  changes  in  the 
rule  ba.sed  on  this  comment.  A  business 
owner's  rij-ht  to  authorize  others  to  sign 
documents  is  not  unlimited.  Accredited 
vetprinarians  are  authorized  by  the 
Federal  Government  to  perform  c  ertain 
functions  on  behalf  of  the  Federal 
Government.  These  include  signing 
documents.  Veterinarians  are  accredited 
only  if  they  meet  certain  standards. 
Other  persons,  to  whom  veVinarians 
might  delegate  their  responsibilities 
under  the  accreditation  program,  might 
not  meet  the  Federal  Governments 
accreditation  standards.  This  could  lead 
to  foreign  animal  health  officials  losing 
<:onfiden(  e  in  the  integrity  of  the 
veterinary  accreditation  program.  This, 
in  turn.  (  ould  result  in  the  loss  of  export 
markets  for  U.S.  livestoc  k. 

Therefore,  based  on  the  rationale  .set 
lonh  in  the  proposed  nile  and  'n  this 
document,  we  are  adopting  the 
provisions  of  the  proposn!  as  a  final  rule 
'Aithoiit  change. 

ExeciMitrdr3Bi^2866  and  Regulatory 
Flexibililv  Act  — .^ 

Tliis  final  rule  has  been  rexi^wed 
under  Fxe(  utive  Order  12H6B.  Thn  rule 
has  been  determined  to  be  not 
S'gnificint  for  purposes  of  Executive 
Order  12Hfifi.  and,  therefore,  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget.  ~" 

This  final  rule  will  merely  clarify  that 
accredited  veterinarians  must  sign 
official  documents  in  their  own  hand. 
We  do  not  anticipate  that  this  final  nile 
will  have  any  economic  effect 
whatsoever. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Refonn.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  r^urt 
challenging  this  rule.  / 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  ro.ordkeeping 
requirements  under  the  Paperwork 
ReductiouA(  t  of  1980  (44  U.S.C.  3501 
f^t^fu). 

List  of  Subjects  in  9  CFR  Part  160 

Veterinarians. 

Accordingly  9  CFR  part  160  is 
amended  as  follows: 

PART  160— DEFiNmON  OF  TERMS 

1.  Tlie  authority  t  ilation  for  part  Ifti) 
<  ontinues  to  read  as  follows: 

Authority:  It  I'.S.f*  1828;  21  L'.SC  I'O.'j 
111-114.  11-la.  n4a-l.  115.  lit,.  120.  121. 
125.  1341).  i:}4f.  h12..t!i.Jbl3.  7  CFK  2.17. 
2  51.and3-1.2(.i). 

2.  Sei.tion  160.1  is  amended  bv 
adding  a  definition  of  Sign,  in 
alphabetical  order  to  read  as  follows: 

§160.1     Definitions. 

•  •  •  •  • 

Sign.  For  an  ac«:redited  veterinarian, 
to  put  his  or  her  signature  in  his  or  her 
own  hand  on  a  certificate.foim.  record 
or  report.  No  certifit  ate.  form.  re<;ord  or 
report  is  signed  if: 

(1)  Someone  other  than  the  at  i:redited 
veterijiarian  has  signed  it  on  behalf  of  or 
in  the  nanif  of  the  ac(  redited  /- 
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veterinarian,  regardless  of  the  authority 
granted  them  by  the  accredited 
veterinarian;  or 

(2)  if  any  mechanical  device  has  been 
used  to  afBx  the  signature. 
•        •        »   ,    »        » 

Done  in  Washington.  DC.  thU  20tb  day  of 
June  1994. 

Alex  B.  Thicrmann. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Senice. 
IFR  Doc.  94-19510  Filed  8-9-94;  8:45  ani] 
BILUNO  OOK  MM-M-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[DockM  No.  93^SW-20-AD:  Amendment 
3»-89e5:  AO  94-f  S-1^ 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  214B. 
214B-1,  arid  214ST  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  BeO  Helicopter- Textron, 
Inc.  Model  214B,  214B-1,  and  214ST 
helicopters,  that  establishes  a 
mandatory  retirement  Ufe  of  60,000 
high-power  events  for  the  main  rotor 
trunnion  (trunnion),  which  is  currently 
not  a  life-limited  part.  This  amendment 
is  prompted  by  the  manufacturer's 
analysis  and  retesting  that  has  shoxNTi  ^ 
that  hequent  takeofEs  and  external  load 
lifts  (high-power  events)  shorten  the  life 
of  the  trunnion.  The  actions  specified  by 
this  AD  are  intended  to  prevent  fatigue 
failure  of  the  trunnion,  loss  of  the  main 
rotor,  and  subsequent  loss  of  control  of 
the  helicopter. 

EFFECTIVE  DATE:  September  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lance  Gant.  Aerospace  Engineer. 
Rotorcraft  Certification  Office,  FAA, 
Rotbrcraft  Directorate,  ASW-170.  Fort 
Worth,  Texas  76137.  telephone  (817) 
222-5141,  fax  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Bell  Helicopter 
Textron,  Inc.  Model  214B,  214B-1,  and 
214ST  helicopters  was  published  in  the 
Federal  Register  on  January  5, 1994  (59 
PR  556).  That  action  proposed  to 
fstablish  a  mandatory  retirement  life  of 
60,000  high-power  events  for  the  main 
rotor  trunnion  (trunnion),  part  number 


(P/N)  214-010-230-101.  which  is 
currently  not  a  life-limited  part  High- 
power  events  are  takeoffis  and  external 
load  lifts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  However,  the 
FAA  has  added  a  sentence  to  paragraph 
(d)  of  this  AD  dealing  writh  the 
retirement  Hfie  of  this  part  to  make  it 
clear  that  the  retirement  life  established 
is  60,000  high-power  events;  but,  since 
this  Ap  establishes  a  new  method  of 
detenaining  the  retirement  life,  those 
trunnions  that  have  59,400  or  more 
high-power  events  need  not  be  retired 
until  on  of  before  the  accumulation  of 
an  additional  600  high-power  events. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
this  change. 

The  FAA  has  determined  that  this 
change  will  not  increase  the  scope  of  the 
AD.  However,  the  FAA  has  performed  a 
more  detailed  cost  analysis  and  has 
determined  that,  when  factoring  in  the 
creation  and  maintenance  of  the 
component  history  card  or  equivalent 
record,  the  anticipated  costs  are  $9,900 
higher  than  the  proposed  amount  for  the 
first  year  and  $8325  higher  than  the 
proposed  amount  for  each  subsequent 
year,  bi  the  proposal,  the  cost  of  Uiis  AD 
was  estimated  to  be  $29,523  each  year. 

The  FAA  estimates  that  15  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  and  that  (1)  it  will  take 
approximately  16  work  hours  per 
helicopter  to  replace  the  affected  part 
due  to  the  new  method  of  determining 
the  retirement  life  required  by  this  AD; 
(2)  it  will  take  approximately  2  work 
hours  per  helicopter  to  create  the 
component  history  card  or  equivalent 
record  (record);  (3)  it  will  take 
approximately  10  work  hours  per 
helicopter  to  maintain  the  record  each 
year;  and  (4)  the  average  labor  rate  is 
S55  per  work  hour.  Required  parts  will 
cost  approximately  $10,929  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  for  the  first  year  is  estimated 
to  be  $3.9.423  and  each  subsequent  year 
to  be  $38,048,  assuming  replacement  of 
the  trunnion  in  one-sixth  of  the  fleet 
each  year,  and  creation  and 
maintenance  of  the  records  for  all  the 
fleet  the  first  year  and  creation  of  one- 
sixth  of  the  records  and  maintenance  of 
the  records  for  all  the  fleet  each 
subsequent  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects*n  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  v^ous 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  This  AD 
and  any  related  information  may  be 
examined  in  the  Rules  Docket  at  the 
Federal  Aviation  Administration  (FAA). 
Office  of  the  Assistant  Chief  Counsel. 
2601  Meacham  Blvd..  Room  663.  Fort 
Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation..  Aircraft.  Aviation 
safety.  Safety. 

Adopti<Hi  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»~AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  94-15-14    Bell  Helicopter  Textron,  Inc.: 

Amendment  39-8985.  Docket  Number 
93-SW-20-AD. 

Applicability:  Model  214B,  214B-1.  and 
214ST  helicopters,  equipped  with  main  rotor 
trunnion  (trunnion),  part  number  (P/N)  214- 
010-230-101.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  foilure  of  the  trunnion 
as  a  result  of  takeoffs  and  external  load  lifts 
(high-power  events),  tliat  could  result  in  loss 
of  the  main  rotor  and  subsequent' loss  of  the 
helicopter,  accomplish  the  following: 
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(a)  Within  the  next  25  hours'  finie-in- 
service  (TIS)  after  the  effective  date  of  this 
airworthiness  directive  (AD),  ar.complish  the 
following; 

(1)  Create  a  component  history  card  or  an 
-equivalent  record  for  the  affettid  trunnion 

(2)  Dt!termine  the  actuiii  TIS  of  the 
trunnion  from  mainfenant.e  h^cords.  if 
possible.  If  the  actual  TIS  caiinot  b*; 
determined,  use  a  TIS  of  moo  hours  per  year 
I'rorate  the  hours  for  a  partial  year. 

(3)  For  Model  214B  and  214B-1 
hdit  opters.  determine  aiul  r(«;(>ni  the 
accumulated  high-power  ovenLs  on  tlie 
trunnion  as  follows: 

(i)  If  the  number  of  liigt;-power  eventsis 
unknown,  assign  12  high-(X)\vur  events  fiw 
each  hour  TIS  obtained  in  accordance  with 
paragraph  (a)(2). 

(ii)  If  the  number  of  higli-jMuvcr  events  is 
known,  divide  that  number  b\-  2  and  recori! 
the  n-sulting  numtxir  as  the  total 
accumulated  high-power  events. 

(4)  For  Model  214S7  hftlicopters. 
determine  and  record  the  actruinulated  higti 
power  events  on  the  trunnion  as  follows: 

(i)  If  the  nurab€!r  of  high-power  events  is 
unknown,  assign  11  high-power  events  for 
each  hour  TIS  obtained  in  accordance  with 
paragraph  (a)(2). 

(ii)  If  the  number  of  high-powt;re\ents  i", 
known,  record  that  numl*r  as  the  total 
accumulated  high-power  events. 

(I))  After  the  effective  date  of  this  AD. 
continue  to  record  high-power  events.  For 
Model  214B  and  214B-1  helicopters,  divide 
the  number  of  high-power  events  as  they 
occur  by  2  and  add  the  resulting  number  to 
the  previously  recorded  sum.  For  Model 
214ST  helicopters,  add  the  high-power 
events  as  they  occur  to  the  previoiisly 
recorded  sum. 

(( )  Remove  the  trunnion  and  replace  it 
with  an  airworthy  tnjnnion  in  accordance 
with  the  following: 

ill  For  each  trunnion  with  59.400  or  niori' 
high-power  events,  repldce  with  an  airworthv 


AD  No. 


trunnion  on  or  before  the  accumulation  of  an 
cidditional  600  high-power  events. 

(2)  For  each  trunnion  with  less  than  59,400 
high-power  events,  replace  the  trunnion  with 
an  airworthy  trunnionon  or  before  attaining 
60.000  high-power  events. 

(d)  This  AD  revises  the  helicopter 
Airworthiness  Limitations  Section  of  the 
maintenance  manual  by  establishing  a  new 
retirc.Tient  life  for  the  trunnion  of  60,000 
htgh-pnvvej-  events.  However,  trunnions  with 
59,400  or  more  high-power  events  need  not 
l>e  retinal  until  on  or  before  the  atxumulation 
of  an  additional  600  high-power  events. 

(e)  .An  alternative  nwthrKl  of  compliance  or 
u(lji!st;iient  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  \\1i(Ti  approved  by  the  Manaijer, 
Koton.raft  (Certification  Office.  FAA. 
Kotort.raft  Dirtrctorate.  Operators  shall  suhnii! 
their  recjueits  through  an  l.\.\  Principiil 
Maintenance  Inspector,  who  may  concur  or 
(oinmtmtand  then  send  it  to  the  Manager. 
Koton Tiift  C:ertificiition  Office. 

Note:  Infonitation  cioiicerning  the  existit;(c 
of  approved  alternative  method";  of 
compliann-  ivith  this  AD,  if  any.  may  !..■ 
obtained  from  ihc  Koton  r.ift  Certificatiem 
Ofr.c.v 

(f)  Special  flight  permits  i>!;i}  \if  issued  in 
accordance  with  §§  21. 107  and  21.199  of  the 
Federal  Aviation  Kegulatidns  (14  (TR  21.197 
and  21. 199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 

■  can  tx-  accomplished. 

(g)  This  amendni'iii  iM'nuncs  effective  on 
Septemtx-r  14.  1994 

Issued  in  Fort  VVonh,  le^ns.  on  lulv  20 
1994/^ 

Immes  D.  Erickson, 

Manager.  Itotnnnifl Pini  tcniU:  Ainmtt 
Ortificdtion  Sfnu I- 

Ifk  n<,<    94-19401  Filed  8-9-94.  8:45  .mil 

BILLING  CODE  4»t0.i3^ 


14CFRPart39 

[Docket  No.  •♦-NM-49-AD;  Amendtnent 
39-89M;  AD  94-17-04] 

Airworthiness  Directives;  Airbus 
Irtdustrie  Model  A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  rescission. 

SUMMARY:  This  amendment  rescinds  14 
Airwortlyness  Directives  (AD),  which 
are  applicable  to  all  Airbus  Industrie 
Model  A300  series  airplanes.  Those 
AD"s  require  repetitive  inspections  to 
detect  fatigue  cracks  in  certain  areas  of 
the  fuselage,  wings,  and  horizontal 
stabilizer;  and  repair,  if  neces.sary.  Tlie 
requirements  of  those  AD's  were 
intended  to  prevent  reduced  structural 
capability  of  the  fuselagc\  wings,  and 
horizontal  .stabilizer.  Since  the  issuaiM:e 
of  those  AD's,  the  F.AA  has  i.ssued  an 
.AD  that  requires  the  accoinplishmenl  ot 
certain  inspections  or  modifications  that 
terminate  the  requirements  of  the  14 
AD's  issued  previously. 
EFFECTIVE  DATE:  .Aiigust  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Slotte,  Aerospace  Engineer, 
Standardization  Branrii,  ANM-ll.'t. 
F.'W,  Transport  Aiqjlane  Direc:tornte, 
1601  Lind  .Avenue  S\V..  Renton, 
Washington  980.sr.— 10.-)6:  telephone 
(206)  227-2797:  fax  (206)  227-1.320. 
SUPPt-EMENTARY  INFORMATION:  In  1989 
and  1990.  the  Federal  Aviation 
Administration  (F'.AA)  issued  The 
loliowiiig  14  AD's,  applicable  to  ««rtnin 
A;.-hus  Indiist.'-ie  Motiel  A.ldO  series 
airplanes: 


89-25-07 
89-26-03 
90-02-20 
90-02-21 
90-03-01 
90-03-14 
90-06-01 
90-06-05 
90-06-08 
90-06-11 
90-06-15 
90-06-17 
90-07-03 
90-08-19 


Amendment 
No. 


39-6404 
39-6417 
39-6^68 
39-6J82 
39-6483 
39-6491 
39-6533 
39-6536 
39-6535 
39-6534 
39-6542 
39-6543 
39-6552 
39-6576 


Federal  Register  citation 


54  FR  49267 

54  FR  50487 
55FR999.. 

55  FR  1579  . 
55  FR  2231  .. 
55  FR  2634  .. 
55  FR  8125... 
55  FR8115  ... 
55  FR  8119... 
55  FR  8121  ... 
55  FR  10042 . 
55  FR  10044  . 
55  FR  10600 
55  FR  13758 


Date  pubii%^)ed 
in  Federal  Reg- 


^Jov 
Dec 
Jan 
Jan 
Ja''. 
Jan 
Mar 
Mar 
Mar 
Mar 
Mar 
Mar 
Mar 
Apr 


30.  1989. 
7,  1989. 

11.  1990. 
17.  1990. 
23.  1990. 
26.  1990 
7,  1990 
7.  1990 
7.  1990, 
7.  1990. 
19.  1990 
19.  1990 
22.  1990. 

12,  1990 


Those  AD's  requiri-  repetitive 
iiispei  tions  to  detw:t  fatigue  cnit.ks  in 
certain  areas  of  the  fuselage,  wings,  and 
horizontal  stabilizer;  and  repair,  if 
i)0(  essary.  Tho.se  actions  were  prompled 
hv  fiill-scale  fatigue  testing  (iv  the 


airpl.,;ie  iiiHniilacturer,  uliu.h  revealed 
(  rm  king  in  (.ert.tiri  .ireas  ol  the  fuselage, 
wings,  ,iiid  horizontal  stabilizer.  Those 
(  onditions,  if  not  corrected,  (.ould  result 
in  n>(!iu.od  sfnu  tiirril  (.-ipabihtv  of  ffie 


tiisel.ige.  wings.  ,nnd  hon/ontdl 
stabilizer. 

Sinci-  the  issuance  of  those  Al)'. 
\  \.\  has  issued  AD  9'?-()l-24, 
.imejidmcnt  .19-8478  [r,H  VK  f.7():i, 
i  ebri;;irv  2.  109.T1.  vvhit  h  r»-(;niies 


the 


1 
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supplemental  structural  inspections  to 
detect  fotigue  cracking,  and  repair  or 
replacement,  if  necessary;  or  the 
installation  of  specific  modifications  on 
certain  Airbus  Industrie  Model  A300 
series  airplanes.  Paragraph  (j)  of  AD  93- 
01-24  specifies  that  accomplishment  of 
the  requirements  of  that  AD  constitutes 
terminating  action  for  the  14  AD's  listed 
previously.  AD  93-01-24  became 
effective  on  March  9. 1993,  and  the 
aotions  specified  in  that  AD  were 
required  to  be  accomplished  within  one 
^ear  after  that  date.  • 

Since  the  actions  required  by  AD  93- 
01-24  were  required  to  be  accomplished 
by  March  9, 1994.  and  because  such 
accomplishment  constitutes  terminating 
action  for  the  requirements  of  the  14 
AD's  listed  previously,  the  FAA  has 
determined  that  it  is  necessary  to 
rescind  those  AD's  in  order  to  eliminate 
redundant  requirements. 

Since  this  action  rescinds 
requirements  that  have  been  rendered 
moot  by  subsequent  AD  action,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person.  For 
the  same  reason,  the  FAA  has 
determined  mat  there  is  no  particular 
public  interest  in  this  action.  Therefore, 
notice  and  puplic  procedures  hereon  are 
fmnecessary  and  the  rescission  may  be 
made  effective  upon  publication  in  the 
Federal  Register. 

The  Rescission 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

.  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
•  and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

$39.13    [Ahiended] 

2.  Section  39.13  is  amended  by 
removing  Amendments  39-6404,  39- 
6417, 39-6468, 39-6482, 39-6483, 39- 
6491, 39-6533,  39-6536,  39-6535,  39- 
6534,  39-6542,  39-6543,  39-6552. and 
39-6576. 

94-17-04  Airbus  Industrie:  Amendment  39- 
8999.  Docket  No.  94-NM-4&-AD 
Rescinds  the  following  AD's: 


AD  No. 

Amendnient 
No. 

89-25-07  

89-26-03  

90-02-20  

39-6404 
39-6417 
39-6468 

AD  No. 

Amendment 
No. 

90-02-21  

90-03-01  

90-0a-l4  

90-06-01  

90-06-05 

90-06-0« 

90-06-11  

90-06-15  

90-06-17  

90-07-03  

90-08-19 

39-6482 
39-6483 
39-6491 
39-6533 
39-6536 
39-6535 
39-6534 
39-6542 
39-6^ 
39-6552 
39-6576 

Applicability:  All  Model  A300  series 
airplanes,  certificated  in  any  category'. 

This  rescission  is  effective  August  10, 
1994. 

Issued  In  Renlon,  Washington,  on  August 

lames  V.  UevIR^,^ 

Acting  Mdnager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen  ice. 
|FR  Doc.  94-19479  Filed  8-9-94;  8:45  am) 
BILUNG  CODE  4910-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANE-77] 

Establlahment  of  Class  E  Airspace; 
Lyndonville,  VT 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Lyndonville,  VT.  This 
action  is  a  result  of  a  modification  of  the 
nondirectional  beacon  (NDB)  standard 
instrument  approach  procedure  (SIAP) 
for  Runway  2  at  the  Caledonia  County 
Airport  which  showed  a  need  for 
controlled  airspace  upward  from  700 
feet  above  the  surface  to  contain 
instmment  flight  rules  (IFR)  operations 
at  the  airport.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  who  will  be 
e.xecUting  the  NDB  SIAP  at  Caledonia 
County  Airport. 

EFFECTIVE  DATE:  0901  UTC,  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor,  Airspace  Specialist, 
System  Management  Branch,  ANE-530, 
Federal  Aviation  Administration,  12 
Now  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7532;  fax  (617)  238-7560. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  11, 1994,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaiing  (NPRM)  to  amend  part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Fart  71)  to  ostablish  Class  E 


airspace  at  Lyndonville.  VT  (59  FR 
11565).  The  proposal  was  prompted  by 
a  modification  of  the  nondirectional 
beacon  (NDB)  standard  instrument 
approach  procedure  (SIAP)  for  Runway 
2  at  the  Caledonia  Airport  which 
showed  a  need  for  controlled  airspace 
upward  from  700  feet  above  the  surface 
to  contain  instrument  flight  rules  (IFR) 
operations  at  the  airport.  The  intended 
effect  of  this  action  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  who  will  be  executing  the 
NDB  SIAP  at  Caledonia  County  Airport. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  witten 
comments  on  the  proposal  of  the  FAA. 
No  comments  on  the  proposal  were 
received. 

Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  the  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298.  July  6. 1993). 

The  Class  E  airspace  establishment 
listed  in  this  document  will  be 
published  in  the  Order.  "    - 

The  Rule 

This  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  establishes 
the  Class  E  Airspace  at  Claremont^NH. 
This  action  is  a  result  of  a  modification 
of  the  nondirectional  beacon  (NDB) 
standard  instnunent  apfHt>ach 
procedure  (SIAP)  for  Runway  2  at  the 
Caledonia  County  Airport  which 
showed  a  need  for  controlled  airspace 
upward  from  700  feet  above  the  surface 
to  contain  instrument  flight  rules  (IFR) 
operations  at  the  airport.  The  intended 
effect  of  this  action  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  who  will  be  executing  the 
NDB  SIAP  at  Caledonia  County  Airport. 

The  FAA  has  determined  that  this 
regulation  involves  only  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  these  regulations 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,"  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  the  FAA  certifies  that  this  - 
nile  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Ac:t. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  refertnice, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  13.S4(a). 
ISIO;  E.O.  10854,  24  PR  9565.  3  CFK,  1959- 
196:j.  C:nmp..  p.  389;  49  li.S.C.  lOfi(g);  14  CFK 
11.69, 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  199."^.  and     . 
effective  September  IB.  199,1.  is 
amended  as  follows: 

Pcmignipb  6005  Class  E  airspace  ureas 
extending  upward  from  TOO  feet  or  more 
al)ove  the  surface  of  the  earth. . 


ANE  \T  E5  Lyndonville.  VT  (New] 

Lviuifinville,  Caledonia  County  .Mrport,  VT. 
ME 
(l.at.  44''34'09"  N.  long.  72°0104    \V) 
Lvndonville  NDB 
(Uit.  44°3015"  N,  long.  72''0T45-  U'l 
TliHt  airspace  extending  upward  from  700 
feet  alM>\'e  die  surface  within  a  6.3-niile 
radius  of  the  Caledonia  Cx>unty  Airport,  and 
witiiin  2.5  miles  on  each  side  of  the 
Lyndonville  NDB  188"  twaring  extending 
from  the  6.3-miIe  radius  to  7  miles  south  of 
the  Lyndonville  N'DB. 
•         •         •         •         • 

Issued  in  Burlington.  Mas.sfl(  Imsetts.  (ni 
August  2.  1994. 
Francis  J.  fohns. 

Manager,  Air  Traffic  Division,  Vcu  Hiiglund 

Region. 

IFR  Doc.  94-13405  Filed  8-9-94;  8:45  um] 

BILLING  CODE  4910-1>«l 


14  CFR  Part  71 

[Airspace  Docket  T4o.  9a-ANE-75] 

Establish(n«nt  of  Ctass  E  Airspace; 
Eastport,ME 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  ndfe. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  F.astport.  MR  This  action 
is  a  result  of  a  review  of  standard 
instrument  approach  procecliire*. 


(SIAP's)  for  Eastport  Municipal  Airport, 
which  showed  a  need  for  controlled 
airspace  upward  from  700  feet  above  tbe 
surface  to  contain  instrument  flight 
rules  (IFR)  operations  at  the  airport.  The 
intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operators  who  will  be  executing  the 
SIAP's. 

EFFECTIVE  DATE:  0901  UTC,  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor,  Airspace  Specialist. 
System  Management  Branch.  ANE-5,10, 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(fil7)  238-7532;  fax  (6171  238-7560. 

SUPPLEMENTARY  INFORMATION: 
History 

On  March  11.  1994,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  amend  part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  establish  Class  E 
airspace  at  Eastport.  ME  (59  FR  11563). 
The  proposal  was  prompted  by  a  review 
of  proposed  standard  instrument 
approach  procedures  (SIAP's)  for 
Eastport  Municipal  Airport  which 
showed  a  need  for  controlled  airspace 
upward  from  700  feet  above  the  surfact; 
to  contain  instnmient  flight  rules  (IFR) 
operations  at  the  airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proct^eding  by  submitting  writteii 
comments  on  the  proposal  of  the  F.AA. 
No  comments  on  the  proposal  were 
received. 

Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  )une  17. 1993.  and 
effective  September  16.  1993.  which  is 
iriforfiorated  by  reference  in  14  CFR 
71.1  [aH  FR  .36298.  )uly  6,  1993), 

The  Class  E  airspace  e.stablishineiit 
listed  in  this  do<;ument  will  be 
published  in  the  Order. 

The  Ruie 

Tliis  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  establishes 
the  C;iass  E  airspace  at  Eastport.  ME. 
This  action  is  a  result  of  a  review  of 
proposed  standard  instrument  apprcKK  h 
procedures  (SIAP's)  for  Eastport 
Municipal  Airport,  which  showed  a 
nfted  for  controlled  airspace  upward 
from  700  feet  above  the  surface  to 
contain  instrument  flight  rules  (IFKl 
operations  at  the  airport. 

The  FAA  has  determined  that  this 
regul.ition  only  involves  an  established 
hncly  of  tfHhnical  regulations  for  whi(.h 


frequent  and  routine  amendments  are- 
necessary  to  keep  these  regulations 
operationally  current.  It,  therefore — (1) 
Is  not  a  "significant  regulaton,-  action" 
under  Executive  Order  128C6;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034!  Februar>'  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  .small  entities  under  the 
criteria  of  the  Regulator\-  Flexibility  .\cX. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  b>  reference. 
Navig.ition  (air).  ' 

;    / 
Adoption  of  the  Amendment  1_^ 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1. 1  he  authority  citatioiiTor  part  71 
contimies  to  read  as  follows: 

.Authority:  49  l:.S.C  "app.  I't4«(ii).  Mi4(i(|. 
1510.  E  ()  10854,  24  FR  9565.  3  CFR,  1«S9- 
1963.  CoTip..  p.  :!8t»;  4«  r  S C.  10f)(g);  14  (TR 
11.69 

§71.1    [Amettdad] 

2.  The  incorporation  b\  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
.Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dafed  June  17,  1993.  and 
effective  September  16,  1993,  is 
anu^nded  as  follows: 

Paragraph  6005  C.lasf  E  airsfxire  are<is 
extending  upucird  from  7(HI  feel  or  niorv 
ahrnv  the  surface. 


A.NE  ME  E5  Eastport,  ME  INewl 

E.istport  Municipal  Airport,  .MI'. 

(l^t.  45°54'35"  N.  long.  fi/^OO  44    \V) 
That  airspace  extending  upuani  from  7(K) 

tfct  aiKi\e  the  surface  within  a  7.4-n)ile 

radiiis  of  the  Eastport  .Municipal  ,Mr(HHt. 

CXI  liidip.p  that  airspatt-  outsiiir  of  tlx^  I  ihli-d 

.Sla'rs 

[•■s'i'cd  111  Builington,  Massachusetts,  on 
Auk.;n'":J.  19M4 
Francis  |.  |ohns, 

\/((;.'.'j_qfr.  .Mr  Traffic  f)i\.i^i(-':.  Yen  Fnglitnd 
fte<;inri 

il  K  Doi    H4-19404  l-ijed  fi  9  94.  8  45  a:;i| 

Billing  CODE  4910-13-M 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ANE-76] 

Establishment  of  Class  E  Airspace; 
Ciaremont,  NH 

AGENCY:  Fedura]  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Ciaremont,  NH.  This  action 
is  a  result  of  a  review  of  a 
nondirectional  beacon  (NDB)  standard 
instrument  approach  procedure  (SIAP) 
for  Ciaremont  Airport,  which  showed  a 
need  for  controlled  airspace  upward 
from  700  feet  above  the  surface  to 
contain  instrument  flight  rules  (IFR) 
operations  executing  ^lat  NDB  SIAP  at 
the  airport.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  wh^  will  be 
executing  the  NDB  SIAP  at  Ciaremont, 
NH. 

EFFECrrVE  date:  OaOl  UTC,  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor,  Airspace  Specialist. 
System  Management  Branch,  ANE-530, 
Federal  Aviation  Administration.  12 
New  England  Executive  Park,  *> 

Burlington,  M.\  01803-5299;  telephone 
(617)  23&-7532;  fax  (617)  238-7,560. 

SUPPLEMENTARY  INFORMATION: 
History 

On  March  11.  1994.  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  amend  pn;n  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  establish  Class  E 
airspace  at  Ciaremont,  NH  (59  FR 
11564).  The  proposal  was  prompted  by 
a  review  of  a  proposed  nondirerlionnl 
beacon  (NDB)  standard  in.strucitnt 
approach  procedure  (SIAP)  for 
Ciaremont  Airport,  which  show  rd  a 
need  for  contrc-lled  airspace  upward 
from  700  feet  above  the  surface  to 
(  ontain  instrument  P.'ght  rules  (IFR) 
operations  executing  lh"t  NDB  SIAP  nt 
the  airport.  The  intended  effect  of  this 
action  is  to  provide  adequate  Cl^ss  E 
uirspac.e  for  IFR  operators  who  v.i!!  ht- 
executing  the  proposed  NDB  SIAP  ;it 
Ciaremont,  NH.  ^c, 

Interested  parties  v%efecfnvitfrd  to 
participate  in  this  rulemakuig 
proceeding  by  submitting  writlt-n 
(  omments  on  the  proposal  of  the  lAA 
No  com.ments  on  the  proposa'  werp  . 
received. 

Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  ground  le\  el  are 
published  in  ^ragraph  600,5  of  F.\.^ 
Order  7400.^^.V(J«teri  June  17.  lOQ.^.  and 


effectfve  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6,  1993). 

The  Class  E  airspace  establishment 
listed  in  this  document  will  be 
piibli.sbed  in  the  Order. 

The  Rule 

This  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  establishes 
the  Class  E  airspace  at  Ciaremont,  NH. 
This  action  is  a  result  of  a  review  of  a 
proposed  nondirectional  beacon  (NDB) 
standard  instrument  approach 
procedure  (SIAP)  for  Ciaremont  Airport 
which  showed  a  need  for  controlled 
airspace  upward  from  700  feet  above  the 
surface  to  contain  instrument  flight 
rules  (IFR)  operations  executing  that 
NDB  SIAP  at  the  airport.  The  intended 
effect  of  this  action  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  who  will  be  executing  the 
proposed  NDB  SLAP  at  Ciaremont,  NH. 

Tne  F,\A  nas  determined  that  this 
regulation  involves  only  an  established 
body  of  technical  regulations  for  which 
frequant  and  routine  amendments  are 
necessary  to  keep  these  regulations 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979);  and  (3) 
dees  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  eir  traffic  pro«:edures  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantin! 
number  of  small  entities  under  the 
( ritenc  of  the  Regulatory  Flpxibility  Act. 

I  ist  of  Subjects  in  14  CFR  Part  71 

Airspa;  e,  Irrorporation  by  reV'ence, 
Navigetion  (nir). 

Adoption  of  the  Amendment 

In  cnrisideration  of  the  foregoir'g.  the 
lederal  Aviation  Administration 
r.nitT.is  It  CFR  part  71  as  f'oHcws: 

PART  71— [AMENDED] 

1.  Tlie  authority  citatijn  for  part  71 
( ■ntia.ifs  to  n-ad  as  follows: 

AulhoriJv:  49  l„S.C.  app  1348!a).  1  ».i4(a). 
1510.  E  f).  10854.  24  FK '«,5h5.  .-j  f;FR.  1959- 
rth.'i.  Conip  ,  p.  :tH9;  49  I'.S.C"  J{)h,j>;.  14  CFR 

n.69  j 

i71.1  ■  [Arr.endedJ 

2.  T\  f  incorporation  bv  reterenct!  in 
14  CVR  71.1  of  the  Federrt!  Aviation 
.A.dr.uiiistration  Order  7400. 9A. 
Airspace  Designations  arni  Reporting 
IfMH'S.  d;:;ed  June  17.  1993.  and 


effective  September  16, 1993,  is 
amended  as  follows: 

Piiivgraph  6005  CInss  E  oirspaee  areas 
(extending  upward  from  700  feet  ormorf 
ahove  the  surface. 


ANE  NH  E5  Ciaremont,  NH  [New] 

Ciaremont  NDB 

(Lac  43''22'10"  N,  long.  72"'2ri6"  W) 
That  airspace  extending  upward  from  7tM) 
fori  above  the  surface  within  a  5.5-mile 
niciiu.«  of  the  Ciaremont  NDB;  excluding  that 
airspace  within  the  Springfield,  VT  and 
Lebanon.  NH  cla&s  E5  areas. 
•         *         •         *         * 

Issued  in  Burlington.  Massachusetts, on 
August  2.  1994. 
Francis  J.  |ahns. 

ManapfT.  Ait  Traffic  Diviiion,  Neiv  Ertgland 
ffpsiorj. 

IFR  Dnc.  '14-19403  Filed  8-9-94;  8:45  i-.ml 
BItUNG  CODE  4910-13-*! 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 
[Docket  No.  92C-0294] 

Listing  of  Color  Additives  Subject  to 
Certification;  D&C  Greert  No.  5 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  D&C  Green  No.  5  for 
coloring  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye.  This  action 
is  in  respon.se  to  a  petition  filed  by  thf^ 
Cosmetic,  Toiletrj',  and  Fragrance 
Association  (CTFA). 
DATES:  Effective  September  12,  1994. 
f-xcept  as  to  any  provisions  that  may  be 
stayed  by  the  filing  of  proper  objectjon";: 
written  objections  and  requests  for  a 
hearing  by  September  9, 1994. 
ADDRESSES:  Submit  written  objei:tions  to 
tlie  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.MD  20857. 
FOB  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin.  Center  for  Food  Safet\ 
and  Applied  Nutrition  (HFS-217),  Food 
olid  Drug  Administration,  200  C  St.  SU'.. 
Washington,  DC  20204,  202-254^-9.519 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  published  in  the  Federal 

Registernf  August  11,  1992(57  FR 
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35833),  FDA  announced  that  a  color 
additive  petition  (CAP  fiC0204)  had 
been  filed  by  CTFA,  11  Jl  17t'i  St.  N\V., 
suite  300.  Washington,  DC  20036.  The 
petition  proposed  that  the  color  additive 
regulations  for  D&C  Green  No.  5  be 
amended  to  provide  for  the  safe  use  of 
D&C  Green  No.  5  for  coloring  drugs  and 
cosmetics  intended  for  use  in  the  area 
of  the  eye.  The  petition  was  filed  under 
section  706  (currently  section  721)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  376)  (currently 
21  U.S.C.  379e). 

II.  Reguiatoiy -History 

The  regulatory  history  of  D&C  Green 
No.  5  is  summarized  in  a  final  rule  that 
was  published  in  the  Federal  Register  of 
June  4. 1982  (47  FR  24278).  In  that  final 
rule.  FDA  permanently  listed  D&C 
Green  No.  5  for  use  in  dnigs  and 
cosmetics  excluding  use  in  the  area  of 
the  eye.  These  actions  were  taken  in 
response  to  a  color  additive  petition 
(GAP  8C0084). 

in.  Definitions 

Section  70.3(s)  (21  CFR  70.3(s)) 
defines  the  term  "area  of  the  eye"  as 
"the  area  enclosed  within  the 
circumference  of  the  supra-orbital  ridge 
and  the  infra-orbital  ridge,  including  the 
eyebrow,  the  skin  below  the  eyebrow, 
the  eyelids  and  the  eyelashes,  and 
conjunctival  sac  of  the  eye,  the  eyeball, 
and  the  soft  areolar  tissue  that  lies 
within  the  perimeter  of  the  infra-orbital 
ridge."  21  CFR  70.5(a)  states  that  "No 
listing  or  certification  of  a  color  additive 
shall  be  considered  to  authorize  the  use 
of  any  such  color  additive  in  any  article 
intended  for  use  in  the  area  of  the  eye 
unless  such  listing  or  certification  of 
such  color  additive  specifically  provides 
for  such  use."  The  petitioner  has 
requested  that  the  uses  for  D&C  Green 
No.  5  be  expanded  to  include  drug  and 
cosmetic  uses  in  the  area  of  the  eye. 

rv.  The  Color  Additive 

D&C  Green  No.  5  is  principally  the 
disodium  salt  of  2.2'-|(9,10-dihydro- 
9,10-dioxo-l,4- 

anthracenediyl)diiminoJbis-l5- 
methylbenzenesulfonic  acid]  (C\S  Reg. 
No.  4403-90-1).  The  manufacture  of 
D&C  Green  No.  5  is  accomplished  by  the 
sulfonation  of  D&C  Green  No.  6  with 
fuming  sulfuric  acid.  Because  D&C 
Green  No.  6  is  the  starting  material  in 
this  manufacturing  process,  the 
possibility  exists  that  the  chemicals 
used  in  the  syTithesis  of  D&C  Green  No. 
6  may  be  present  in  minor  amounts  in 
D&C  Green  No.  5.  D&C  Green  No.  6  is 
formed  by  chemically  reacting  one 
molecule  of  quinizarin  with  two 
molecules  ofp-toluidiiier^u- 


significance  of  these  components  is  that 
Weisburger  et  al.  have  demonstrated 
that  p-tolnidine  is  a  carcinogen  in  mice 
(Ref.  1).  Residual  amounts  of  reactants. 
such  as  p-toluidine  and  related 
manufacturing  aids,  are  commonly 
found  among  the  constituents  of  many 
color  additives.  The  presence  of  such 
constituents,  however,  is  not  unique  to 
color  additives.  Numerous  contaminants 
are  unavoidably  present  in  all  chemicnl 
products,  even  in  highly  purified 
reagent  grade  chemicals. 

Although  D&C  Green  No.  5  has  itself 
not  been  shown  to  cause  cancer,  it  does 
contain  minor  amounts  of  a 
carcinogenic  impurity,  p-toluidine.  The 
carcinogenicity  of  p-toluidine  was 
discussed  in  the  final  rule,  published  in 
the  of  Federal  Register  June  4.  1982  (47 
FR  24278).  permanently  listing  D&C 
Green  No.  5  for  use  in  drugs  and 
cosmetics,  excluding  use  in  the  aroa  of 
the  eye. 

V.  Determination  of  Safety 

Under  section  721(b)(4)  of  the  act  (21 
U.S.C.  379e(b)(4)).  the  so-called  "general 
safety  clause"  for  color  additives,  a 
color  additive  cannot  be  listed  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  color  additive  is  safe  for  that 
use.  FDA's  color  additive  regulations 
(*j  70.3(i))  define  safe  as  "convincing 
evidence  that  establishes  with  a 
rea.sonable  certainty  that  no  harm  will 
result  from  the  intended  use  of  the  color 
additive." 

The  anticancer  or  Delaney  clause  of 
the  Color  Additive  Amendments 
(section  721(b)(5)(B)  of  the  act)  provides 
that  a  noningested  color  additive  shall 
be  deemed  unsafe  and  shall  not  be  listed 
if.  after  tests  that  are  appropriate  for 
evaluating  the  safety  of  the  additive  for 
such  use.  it  is  found  to  induce  cancer  in 
man  or  animal.  Importantly,  however, 
the  Delaney  clause  applies  to  the 
additive  itself  and  not  to  constituents  of 
the  additive.  That  is.  where  an  additive 
itself  has  not  been  shown  to  cause 
cancer,  but  contains  a  carcinogenic 
impurity,  the  additive  is  properly 
evaluated  under  the  general  safety 
clause  using  risk  assessment  procedures 
to  determine  whether  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
additive  (Scott  v.  FDA.  728  F.2d  322 
(6th  Cir.  19B4)) 

VI.  Safely  of  the  Petitioned  l;se  of  the 
Additive 

FDA  estimates  from  tlie  data 
submitted  and  other  relevant 
-information  that  the  exposure  to  DkcC 
Green  No.  5  from  its  use  in  dnigs  and 
(osmetics  intended  for  use  in  the  area 


of  the  eye.  is  0.56  milligrams  per  person 
per  day  (mg/p/d).  based  upon  a 
maximum  frequency  of  application  and 
maximum  quantity  applied. 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessar>'  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2).  and  the 
agency  has  not  required  such  testing 
here.  Although  the  agency  does  not 
normally  require  such  testing,  chronic 
studies  supporting  current  listings  for 
the  use  of  D&C  Green  No.  5  are  available 
in  the  agency's  files,  and  FDA's  safety 
evaluation  for  the  proposed  use  of  the 
color  additive  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye 
included  a  consideration  of  these 
studies.  Two-year  carcinogenicity 
studies  of  D&C  Green  No.  3  showed  no 
indication  of  carcinogenicwv. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safetv  clause, 
considering  all  available  data.  The 
agency  has  used  risk  assessment 
procedures  to  estimate  the  upper-bound 
limit  of  risk  presented  by  p-tphiidine. 
the  carcinogenic  chemical  that  mr.y  be 
present  as  an  impurity  in  the  additive. 
The  risk  evaluation  of  this  chemical  has 
two  aspects:  (1)  Assessment  of  the 
exposure  to  the  impurity  from  the 
proposed  use  of  the  additive,  and  (2) 
extraj>olation  of  the  risk  obser\ed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

FDA  estimates  that  the  maximum 
total  lifetime  exp>osure  to  p-toluidine 
that  will  result  from  the  use  of  D&C 
Green  No.  5  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eVe 
that  complies  with  the  applicable 
specifications  is  8.4  nanograms  (ng)/p'd 
This  exposure  estimate  was  basted  on 
the  use  of  this  color  additive  in  eyebrow 
pencil,  eyeliner,  eye  shadow,  eye  lotion, 
eye  makeup  remover,  mascara,  eve 
cream,  eye  shadow  base,  and  eve  stii;k. 

The  agency  used  data  reported  by  the 
National  Cancer  Institute  which 
demonstrated  that  p-toluidine  was 
carcinogenic  for  male  and  female 
Charles  River  CE>-1  (HaM/ICR  d.^rivod) 
mice,  causing  an  increased  incidi-nce  of 
hepdfomas  (liver  tumors)  (Ref.  1)  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  from  exposure  to 
this  chemical  stemming  from  tlie 
proposed  use  of  D&C  Green  No.  5  as  a 
color  additive  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eve 
(Ref.  3). 

Based  on  a  potential  exposure  of  8.4 
ng/p/d.  FDA  estimates  that  the  upper- 
bound  limits  of  individual  lifetime  risk 
from  the  potential  exposure  to  p- 
toluidine  from  the  proposed  use  of  D&C 
Green  No.  5  as  a  color  additive  in  eve 
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area  drugs  and  cosmetics  is  2  x  10-'  or 
2  in  1  billion  (Ref.  4).  Moreover.  FDA 
points  out  that  in  an  earlier 
determination  of  the  risk  firom  exposure 
to  p-toluidine  from  all  other  uses  of  D&C 
Green  No.  5.  the  agency  calculated  the 
upper-boimd  limits  of  individual 
lifetime  risk  to  be  in  the  1  in  30  million 
to  1  in  300  million  range  (47  FR  24278). 
Thus,  the  use  of  D&C  Green  No.  5  in  eye 
area  drugs  and  cosmetics  does  not 
incoea^  this  risk  in  any  way.  The 
agency  also  points  out  that  because  of 
the^umerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  actual  lifetime-averaged 
individual  exposure  to  p-toluidine  is 
expected  to  be  substantially  less  than 
the  worst-case  exposure.  Therefore,  the 
actual  upper-bound  limits  of  risk  would 
be  less  than  that  cited  above.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  p-toluidine  that  might  result 
from  the  proposed  use  of  D&C  Green  No. 
'  5  for  coloring  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye. 

In  its  evaluation  of  the  safety  of  the 
proposed  use  of  the  subject  additive, 
FDA  has  also  considered  othe^^fety 
data  submitted  previously  to  suppbrt 
current  listings  for  the  use  of  D&C  Green 
No.  5.  These  toxicity  studies  of  D&C 
Green  No.  5.  involving  dogs.  rats,  and 
mice,  included  acute  oral  toxicity 
studies,  subchronic  studies,  and  chronic 
toxicity  studies  in  which  animals  were 
exposed  to  the  color  additive  through 
diet  and  skin  applications,  and 
reproductive  toxicity  studies.  These 
studies  did  not  produce  any  evidence 
that  D&C  Green  No.  5  would  be  unsafe 
for  the  petitioned  uses. 

In  addition,  FDA  evaluated  the  ocular 
toxicity  studies  that  the  petitioner 
provided  to  support  the  proposed  use  of 
D&C  Green  No.  5  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye. 
Almost  all  of  the  animals  were  free  of 
signs  of  ocular  irritation.  The  effects 
noted  in  most  animals  that  exhibited 
irritation  were  slight  conjunctival 
redness  or  discharge.  These  irritations 
were  seen  sporadically  in  both  control 
and  test  animals.  Based  on  its  reviev(  of 
these  studies,  FDA  finds^that  there  were 
no  significant  adverse  clinical  findings 
in  the  ocular  irritation  studies. 

VII.  Conclusions 

A.  Safety 

Based  upon  the  available  toxicity  data 
and  other  relevant  considerations 
discussed  above.  FDA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  the  use  of  D&C 
Green  No.  5  as  a  color  additive  in  drugs 
and  cosmetics  intended  for  use  in  the 


area  of  the  eye.  The  agency  also 
concludes  on  the  basis  of  available  data 
that  tfie  color  additive  will  perform  its 
intended  technical  effect  and  thus  is 
suitable  for  the  petitioned  uses.  The 
agency,  therefore,  is  amending 
§§  74.1205(c)(2)  and  74.2205(b)  of  the 
color,  additive  regulations  to  provide  for 
the  use  of  T)&C  Green  No.  5  in  drugs  and 
cosmetics  intended  for  use  in  the  area 
ofthjeye. 

B.  Specifications 

D&C  Green  No.  5  is  currently 
produced  as  a  certifiable  color  additive 
for  use  in  drugs  and  cosmetics 
excluding  use  in  the  area  of  the  eye  in 
amounts  consistent  with  current  good 
manufacturing  practices  in  accordance 
with  21  CFR  part  80.  Based  upon  the 
low  le/el  of  exposure  to  p-toluidine  that 
results  under  the  current  specifications 
for  D&C  Green  No.  5  in  §§  74.1205  and 
74.2205  (21  CFR  74.1205  and  74.2205), 
the  agency  concludes  that  the 
specifications  listed  in  §  74.1205  are 
adequate  to  ensure  the  safe  use  of  this 
color  additive  and  to  control  the  amount 
of  p-toluidine  that  may  exist  as  an 
impurity  in  the  color  additive  when 
used  in  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye. 

VIII.  Inspection  of  Documents 

In  accordance  with  §  71.15  (21  CFR" 
71.15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  71.15.  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

IX.  Environmental  Impact 

•    The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impdpt  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

X.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  9, 1994,  file 
with  the  Dockets  Management  Branch 


(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented -in 
siipport  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

XI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Sub)ects  in  21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  74  is 
amended  as  follows: 
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PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CiFR 
part  74  continues  to  read  as  follows: 

Authority:  Sees.  201. 401.  402.  403.  409 
501,  502.  505.  601.  602.  701.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
tl.S.C.  321.  341,  342,  343,  348,  351.  352.  355 
;!61.362,  371.379P). 

2.  Section  74.1205  is  amended  by 
revising  paragraph  {i:)(2l  to  read  «.«;' 
follows: 

§74.1205    DAC  Green  No.  5. 

(c;).*  •  •     - 

(2)  D&C  Green  No.  5  may  be  safely 
used  for  coloring  drugs  generally, 
including  drugs  intended  for  u.se  in  th*? 
area  of  the  eye, -in  amounts  consi.stent 
with  current  good  manufacturing         ^ 
practice. 

3.  Section  74.2205  is  amended  by 
revising  paragraph  (b)  to  rttad  as  follows: 

§74.2205    DAC  Green  No.  5. 

•  •         •         •         • 

(b)  Uses  and  restrictions.  D&C  (Jretn 
No.  5  may  be  safely  used  for  coloring 
cosmetics  generally,  including 
cosmetics  intended  for  use  in  the  art»a 
of  the  eye,  in  amounts  consistent  with 
current  good  manufacturing  prar  tice. 

•  •        «        •        • 

Dated:  August  4.  1994 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
jFR  Doc.  94-19483  Filed  »-9-ft4;  8:45  ami 
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21  CFR  Parts  430, 436.  and  455 
[Docket  No.  94N-<>184] 

Antibiotics  Drugs;  Rifabutin  and 
Rifabutin  Capsules 

AGENCY:  Food  and  Drug  .Atlministration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulation^  to  include 
accepted,standards  for  a  new  antibiotic 
drug,  rifabutin,  and  the  use  of  the 
antibiotic  drug  in  a  dosage  form, 
rifabutin  capsules.  The  manufacturer 
has  supplied  sufficient  data  and 
information  to  establish  its  safety  and 
efficacy. 

DATES:  Effective  September  9.  1994: 
written  comments,  notice  of 
participation,  and  requests  for  a  hearing 
by  September  9. 1994;  data,  information. 


and  analyses  to  justifv  a  hearing  by 
October  il.  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
ParklnvN-n  Dr..  Rockville.  MD  20B57. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jam(!S  Timper,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
:<01-143-6714. 

SUPPLEMENTARY  ^FORMATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  (1)  a  new  antibiotic  dnig. 
rifabutin,  and  (2)  its  use  in  a  dosage 
form,  rifabutin  capsules.  The  agency  has 
c-onchided  that  the  data  supplied  by  the 
manufacturer  concerning  these 
antibiotic  drugs  are  adequate  to 
establish  their  safety  and  efficac;y  when 
used  as  directed  in  the  labeling  and  that 
tht  regulations  should  be  amended  in 
21  CFR  parts  430.  436.  and  455  to 
include  accepted  standards  for  these 
products. 

Environmental  Impact 

The  agency  has  determined  under  2 1 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  indi\idually  or 
cumulatively  have  a  significant  effw  1  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Objections 

This  final  rule  ani^ounces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards.  FDA  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  in  the  public 
interest.  This  final  rule,  therefore,  is 
effedive  September  9,  1994.  However, 
interested  persons  may,  on  or  before 
September  9, 1994.  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
exc^t  that  individuals  jnay  submit  one 
copy.  Comments  are  to  be  identified 
witii  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  Ik; 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Mondnv 
tlirough  Friday. 


Any  person  who  will  be  ad\ersely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (l; 
on  01  before  September  9, 1994,  a 
written  notice  of  participation  cuid 
request  for  a  hearing,  and  (2)  on  (»r 
before  Otrtober  11,  1994,  tiie  data, 
information,  and  analyses  on  whitJi  t.he 
person  relies  to  justify  a  hearing,  as 
specified  in  21  CFR  314.300.  A  request 
for  a  hearing  may  not  rest  upon  mere 
allegations  or  denials,  but  must  set  fortti 
specific  facts  showing  that  there  is  a 
genuine  and  substantial  issue  of  f,^(;t 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  a  hearing  that  no  genuine 
and  substantial  issue  of  fact  precludes 
the  aciion  taken  by  this  order,  or  if  a 
request  for  a  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  reqiiest(s)  thu 
hearing,  making  findings  and 
conclusions  and  den\'ing  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  ui  this 
document  and  filed  with  the  Dof:kets 
Management  Branch. 

The  procedures  and  retjuirements 
governing  this  order,  a  notice  of 
participation  and  request  for  a  hearing, 
a  submission  of  data,  information,  and 
analyses  to  justifv-  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR 
314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905.  may 
l)e  seen  in  the  Dockets  Management 
Branch  (address  ab>ove)  t>etween  9  a.m 
and  4  p.m..  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Port  430  * 

Administrative  pradice  and  '-' 

pro<;edure.  Antibiotics. 

21  CFR  Parts  43b  and  4^5 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Dnig.  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  430, 
4T16,  and  45.5  are  amended  as  follows; 

PART  430— ANTIBIOTIC  DRUGS: 
GENERAL 

1.  The  authority  cit^ion  for  21  CJ-'R 
[)nrt  430  continues  to  read  as  follows: 
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Authority:  Sees.  201.  501.  502. 503,  505. 
507.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  351.  352.  353. 
355.  357.  371);  sees.  215.  301.  351  of  the 
Public  Health  Service  Act  (42  U.S.C.  216. 
241.  262). 

2.  Section  430.4  is  amended  by 
adding  new  paragraph  (a)(69)  to  read  as 
follows: 

f43a4    Deflnitions  of  antibiotic 

(a)  •  •  • 

(69)  i?j/abufin.  Rifabutin  is  an 
antibiotic  substance  having  the 
chemical  structure  described  by  the 
following  name: 

(9S.12£.14S,15fl.l6S.17i?.18fl,19fl. 
20S,21S.22£,  24Z)-6.16, 18,20- 
tetrahydroxy-l'-isobutyl-14-methpxy- 
7,9,15.17,19,21.25-  / 

heptamethylspiro(9,4- 
(epoxypentadeca[l  .1 1 .13]trienimino)- 
2H-fuTol2'.3':7,8jnaphth|l,2- 
d)imidazoIe-2.4'-piperidine]-5.10.26- 
(3H,9H)-trione-16-acetate. 


3.  Section  430.5  is  amended  by 
adding  new  paragraphs  (a)(104)  and 
(b)(lQ6]  to  read'as  follows: 

§  430.$    Definitions  of  master  and  worldng 
standards. 

(a)  •  •  * 

(104)  Rifabutin.  The  term  "rifabutin 
master  standard"  means  a  specific  lot  of 
rifabutin  that  is  designated  by  the 
Commissioner  as  the  standard  of 
comparison  in  determining  the  potency 
of  the  rifabutin  working  standard. 

(b)  •  •  • 

(106)  Rifabutin.  The  term  "rifabutin 
working  standard"  means  a  specific  lot 
of  a  homogeneous  preparation  of 
rifabutin. 

4.  Selction  430.6  is  amended  by 
addiKig  new  paragraph  (b)(106)  to  read 
as  follows: 

§430.t    Definitions  Of  ttM  terms  "unir*  and 
"microgram"  as  applied  to  antil)lotic 
substances. 


(106)  Rifabutin.  The/term 
"microgram"  appliedio  rifabutin  means 
the  rifabutin  (potency)  contained  in 
1.022  micrograms  of  the  rifabutin  master 
standard. 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBKyTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  436  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

6.  Section  436.215  is  amended  by 
alphabetically  adding  a  new  entry  to  the 
table  in  paragraph  (b)  and  by  adding 
new  paragraph  (c)(18)  to  read  as  follows: 

S436.21S    Dissolution  tesL 

•        *'•••■ 

(b)  •  *  • 


(b)  ^  *  • 

Dosage  form 

Dissolution  medium 

RotBtloo  rat9* 

Sampling  time(s) 

Apparatus 

•  • 

Rifabutin  capsules 

•  • 

*  • 

900  mL  0.01  N  hydroctDoric  acid 

•  • 

'^-^          100 

• 

• 

_  45min 

• 

• 

•    1 

• 

^Rotation  rate  of  basket  or  paddle  stirring  element  (ra^olutlons  per  minute). 


(c)  *  *  * 

(18)  Rifabutin — (i)  Preparation  of  the 
working  standard  solution.  Accurately 
weigh  approximately  45  miUigrams  of 
the  rifabutin  working  standard  into  a 
suitable-sized  volumetric  flask.  Dissolv 
and  dilute  to  volume  with  O.OIN      ^ 
hydrochloric  add  (prepared  by  diluting 
5.0  milliliters  of  hydrochloric  acid  (37 
percent)  to  6  liters  with  distilled  water) 
to  obtain  a  concentration  of 
approximately  13  micrograms  rifabutin 
activity  per  milliliter. 

(ii)  Preparation  of  sample  solutions. 
Forty-five  minutes  after  the  beginning  of 
fhe  rotation,  withdraw  a  lO-milHliter 
aliquot  from  the  vessel.  Dilute  a  2- 
milliliter  portion  of  the  sample  to  25 
milliliters  with  0.01  N  hydrochloric  acid. 

(iii)  Procedure.  Using  a  suitable 
spectrophotometer  and  O.OIN 
hydrochloric  acid  as  the  blank, 
determine  the  absorbance  of  each 
standard  and  sample  solution  at  the 
absorbance  maximum  at  approximately 
280  nanometers.  Determine  the  exact 
position  of  the  absorbance  maximum  for 
the  particular  instrument  used. 

(iv)  Calculations.  Determine  the  total 
amount  of  rifabutin  dissolved  as 
follows: 


T     = 


At,  X  c  X  d  X  900 
As  X  1.000 


wherac 

T=  Total  milligrams  of  rifabutin  activity 

dissolved; 
Au  =  Absorbance  of  sample; 
As  =  Absorbance  of  the  standard; 
(f=  {Rifabutin  activity  of  the  working  standard 

solution  in  micrograms  per  milliliter. 

aad 
d  =  Dilution  factor  of  the  sample  filtrate. 
*         *         *         •         * 

7.  New  §§436.369  and  436.370  are 
added  to  subpart  F  to  read  as  follows: 

§  436.869    Thin  layer  chromatography  test 
for  free  A/-isot>utytplperldon«  content  In 
rifabutin. 

(a)  Equipment-^!]  Chromatography 
tank.  A  rectangular  tank,  approximately 
23  X  23  X  9  centimeters,  with  a  glass 
solvent  trough  on  the  bottom  and  a 
tight-fitting  cover. 

(2)  Iodine  vapor  chamber.  A 
rectangular  tank,  approximately  23  X  23 
X  9  centimeters,  with  a  suitable  cover, 
containing  iodine  crystals. 


(3)  Plates.  Use  20  X  20^ntimeter  thin 
layer  chromatography  plates  coated 
Avith  silica  gel  60F  254  or  equivalent  to 
a  thickness  of  250  microns. 

(b)  Reagents — (1)  Developing  solvent. 
Mix  petroleimi  ether  (b.p.  60  to  80  "C) 
and  acetone  in  volumetric  proportions 
of  100:30,  respectively. 

(2)  Spray  solution.  Prepare  a  1  percent 
solution  of  soluble  starch  in  water 
(containing  0.01  percent  mercuric 
iodide). 

(c)  Preparation  of  spotting  solutions — 
(1)  Sample  solution.  Prepare  a  solution 
of  the  rifabutin  sample  in  1:1 
chloroform/methanol  to  contain  10 
milligrams  per  milliliter. 

(2)  Standard  solution.  Prepare  a 
solution  of  N-isobutylpiperidone 
standard  in  1:1  chloroform/methanol  to 
contain  1  milligram  per  milliliter. 
Transfer  aliquots  of  0.5, 1.0. 2.0,  5.0, 
and  10.0  milliliters  into  separate  100- 
milliliter  volumetric  flasks  and  dilute  to 
volume  with  1:1  chloroform/methanol. 
These  solutions  contain,  respectively, 
the  equivalent  of  0.05. 0.1.  0.2, 0.5,  and 
1.0  percent  of  N-isobutylpiperidone. 

(a)  Procedure.  Pour  100  milliliters  of 
developing  solvent  into  the  glass  trough 
on  the  bottom  of  the  unlined 
chromatography  tank.  Cover  and  seal 
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the  tank.  Allow  it  to  equilibrate  while 
the  plate  is  being  prepared.  Prepare  a 
plate  as  follows:  on  a  line  2.0 
centimeters  from  the  base  of  the  thin 
layer  chromatography  plate,  and  at 
intervals  of  2.0  centimeters,  apply  10 
microliters  of  each  of  the  standard 
solutions  and  the  sample  solution 
prepared  as  directed  above.  After  the 
spots  are  thoroughly  dry.  place  the  plate 
into  the  trough  in  the  bottom  of  the 
-  tank.  Cover  and  tightly  seal  the  tank, 
allow  the  solvent  front  to  travel  about  15 
c:entimeters  from  the  starting  line  and 
then  remove  the  plate  from  the  tank.  Air 
drj'  the  plate.  Warm  the  iodine  vapor 
fhamber  to  vaporize  the  iodine  cr>'stals 
and  place  the  dry  plate  in  the  iodine 
vapor  chamber  until  the  spots  are 
visible  (usually  about  5  minutes). 
Remove  the  plate  from  the  iodine  vapor 
chamber  and  spray  with  1  percent 
starch  solution. 

(e)  Evaluation.  Measure  the  distance 
the  solvent  front  traveled  from  the 
start'ng  line  and  the  distance  the  spots 
are  from  the  starting  line.  Calculate  the 
fly  value  by  dividing  the  latter  by  the 
former.  N-isobutylpiperidone  has  an  fly 
value  of  about  0.3.  Rifabutin  has  an  fl/ 
value  of  about  0.1.  Compare  the  size  and 
intensity  of  any  A/-isobutylpiperidone 
spots  in  the  sample  lane  with  the  N- 
isobutylpiperidone  spots  in  the  standard 
lanes,  and  report  tlie  percentage  of  N- 
isobutylpiperidone  in  the  sample. 

§436.370    Spectrophotometric  identity  test 
for  rifabutin  capsules. 

(a)  Equipment.  A  suitable 
spectrophotometer  capable  of  recording 
the  ultraviolet  spectrum  in  the  200  to 
400  nanometer  range,  using  suitable 
quartz  cells  of  1  centimeter  pathlength. 

(b)  Preparation  of  working  standard 
and  sample  solution — (1)  Working 
standard  solution.  Suspend 
approximately  200  milligrams  of 
rifabutin  working  standard  in  20 
milliliters  of  methanol  and  sonicate  for 
approximately  5  minutes.  Filter  the 
resulting  solution  through  a  suitable  0.5 
micrometer  filter.  Transfer  a  2-milliliter 
aliquot  of  the  filtered  solution  to  a  100- 
millilifer  volumetric  flask  and  fill  to 
volume  with  methanol.  Further  dilute 
with  methanol  to  obtain  a  .solution 
containing  20  micrograms  of  rifabutin 
attiviU'  per  milliliter. 

(2)  Sample  solution.  Empty  and 
combine  the  contents  of  five  capsules. 
Suspend  a  quantity  of  the  capsule 
contents  equivalent  to  200  milligrams  of 
rifabutin  in  20  milliliters  of  methanol. 
Sonicate  for  about  5  minutes  and  then 
filter  through  an  appropriate  0.5 
micrometer  filter.  Transfer  a  2-mil!iliter 
aliquot  to  a  100-milliliter  volumetric 
flask  and  dilute  to  volume  with 


methanol.  Further  dilute  with  methanol 
to  obtain  a  solution  containing  20 
micrograms  of  rifabutin  activity  per 
milliliter  (estimated). 

(c)  Procedare.  Using  a  suitable 
spectrophotometer  equipped  with  1.0 
centimeter  cells  and  methanol  as  the 
blank,  determine  the  absorbance  spectra 
of  the  working  standard  and  sample 
solutions  over  the  ultraviolet  range  of 
250  to  300  nanometers. 

(d)  Evaluation.  Compare  the  spectrum 
of  the  sample  to  that  of  the  woridng 
standard.  The  identity  of  the  rifabutin 
capsules  is  confirmed  by  quantitative 
comparison  of  the  two  spectra  with  an 
absorbance  maximum  being  observed  at 
about  275  nanometers. 

PA  RT  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

8.  The  authority  citation  for  21  CFR 
part  455  continues  to  read  as  follows: 

Authority:  Sec.  507  of  tlie  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

9.  New  §455.88  is  added  to  subparfA 
to  read  as  follows: 

§455.88    Rifabutin. 

(a)  Requirements  for  certification — (l ) 
Standards  of  identity,  strength,  quality, 
and  purity.  Rifatnitin  is  an  amorphous 
red-violet  powder.  It  is 
(9S.12£.14S.15fl.l6S.17fl.l8fl.l9fl.20S.21 
(9S.12£.14S.15fl.l6S.17fl.l8fl.l9B.20S.21 
6.16.18.20-tetrahydrox)-l'-isobutyl-14- 
methoxy- 
7.9.15,17,19.21.25- 

heptamethylspiro|9.4-(epoxyp€ntadefa 
[l.ll.l3jtrienimino)-2/f-furo|2'.3':7.8l 
naphth(l,2-dlimidazole-2,4'-piperidine|- 
5.10.26-(3H.9H)-trione-16-acetate.  It  is 
ver\'  slightly  soluble  in  water,  sparingly 
soluble  in  ethanol.  and  soluble  in 
chloroform  and  methanol.  It  is  so 
purified  and  dried  that: 

(i)  Its  potency  is  not  less  than  950 
micrograms  and  not^niore  than  1.020 
micrograms  of  rifabutin  activity  per 
milligram  on  an  anhydrous  basis. 

(ii)  Its  content  for  the  fotjlNnajor 
related  substances  detected  by  high- 
performance  liquid  chromatography 
(HPLC)  is  not  more  than  1.0  percent 
each.  All  other  unknown  related 
substances  are  not  more  than  0.5 
percent.  The  total  of  all  related 
substances  is  not  more  than  3.0  percent. 

(iii)  Its  moisture  content  is  not  more 
than  2.5  percent. 

(iv)  Its  N-isobutylpiperidone  content 
is  not  more  than  0.5  percent. 

(v)  It  gives  a  positive  identity  test. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§432.5  of  this  chapter. 

(3)  Bequests  for  certification:  samples. 
In  addition  to  complying  with  the 


requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  rifabutin  potency,  related 
substances,  moisture,  N- 
isobutylpiperidone,  and  identity. 

(ii)  Samples,  if  required  by  the 
Director.  Center  for  Efrug  Evaluation  and 
Research:  10  packages  each  containing 
aporoximately  300  milligrams. 

(b)  Tests  and  methods  of  assay— [l) 
Potency.  Proceed  as  directed  in 
§  436.216  of  this  chapter,  using  ambient  - 
temperature,  an  ultraviolet  detection 
system  operating  at  a  wavelength  of  254 
*  1  nanometers,  an  11  centimeters  X  4.7 
millimeters  (i.d.)  column  packed  with 
microparticulate  (5  to  7  micrometers  in 
diameter)  packing  material  such  as 
octylsilane  chemically  bonded  to  porous 
silica  (U.S.  Pharmacopeia  designation 
L7).  a  flow  rate  of  about  1.0  milliliter 
per  minute,  and  a  manual  or  automatic 
injector  capable  of  injecting  10 
microliters.  The  retention  time  for 
rifebutin  is  between  9  and  11  minutes. 
Reagents;  working  standard,  sample, 
and  resolution  solutions:  system 
suitability  requirements;  and 
calculations  are  as  follows: 

(i)  Reagents— {A)  Hydrochloric  acid. 
2N.  Dilute  85  miUiliters  of  hydrochloric 
acid  (37  f)ercent)  with  distilled  water  to 
500  milliliters. 
S.  (B)  Potassium  dihydrogen  phosphate. 
S^.lM.  Prepare  a  solution  containing  15.4 
grams  of  potassium  dihydrogen 
phMptratejnonohydrate  (potassium 
phosphate  monobasic)  per  liter  of 
di  SB  lied  wat^r. 

(C)  Sodium  hydroxide.  2\'.  Dissolve  8 
grams  of  sodium  hydroxide  pellets  in 
100  milliliters  of  distilled  water. 

(D)  Mobile  phase. 
Acetonitrile:phosphate  buffer.  pH  6.5. 
50:50.  Mix  equal  quantities  of 
acetonitrile  and  O.IM  potassium 
dihydrogen  phosphate  and  adjust  to  an 
apparent  pH  of  6.5  *  0.1  by  dropwise 
addition  of  2.\' sodium  hydroxide.  Filter 
through  a  suitable  filter  capable  of 
removing  particulate  matter  0.5  micron 
in  diameter  and  degas  it  just  prior  to  its 
introduction  into  the  chromatograph. 
Slight  adjustments  of  the  mobile  phase 
components  ratio  may  be  made  in  order 
to  meet  the  system  suitability 
requirements  described  in  the  system 
suitability  tests  in  paragraph  (bKl)(iii)  of 
this  section. 

(ii)  Preparation  of  working  standard, 
sample,  and  resolution  test  solution — 
(A)  Working  standard  solution. 
Accurately  weigh  approximately  25 
milligrams  of  the  rifabutin  working 
reference  standard  into  a  50-milliliter 
volumeij-ic  flask.  Add  5  milliliters  of 
acetonitrile.  Dissolve  and  dilute  to 
volume  with  mobile  phase  and  mix  to 
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obtain  a  solution  having  a  known 
concentration  of  about  0.5  milligram  of 
rifabutin  per  milliliter. 

(B)  Sample  solution.  Accurately 
weigh  approximately  25  milligrams  of 
sample  into  a  50-milliliter  volumetric  . 
flask.  Add  5  milliliters  of  acetonitrile. 
Dissolve  and  dilute  to  volume  with 
mobile.phase  and  mix  to  obtain  a    ''^ 
solution  containing  0.5  milligram  of    ^ 
rifabutin  per  milliliter  (estimdted).^ 

(C)  Resolution  test  solution.  Dissolve 
approximately  10  milligrams  of 
rifabutin  in  2  milliliters  of  methanol  and 
add  1  milliliter  of  2N  sodium 
hydroxide.  Allow  to  stand  for  3  to  4 
minutes  and  then  add  1  milliliter  of  2N 
hydrochloric  acid.  Mix  and  dilute  to  50 
milliliters  with  mobile  phase.  Store 
aliquots  of  this  solution  in  the  frozen 
state  for  future  use. 

(iii)  System  suitability  requirements. 
Using  the  apparatus  and  conditions 
described  in  this  section,  test  the 
chromatographic  system  by  injecting  the 
resolution  test  solution.  The 
chromatogram  shows  one  major 
degradation  peak  and  two  minor 
degradation  peaks  eluting  at  relative 
retention  times  [BRT]  of  0.5-0.6, 0.65- 
0.75,  and  0.8-0.9,'Tespectively,  followed 
by  the  rifabutin  peak. 

(A)  Asymmetry  factor.  The  asymmetry 
factor  [As]  is  satisfactory  if  it  is  not  less 
than  1.0  and  not  more  than  4.0  for  the 
rifabutin  peak. 

(B)  Efficiency  of  the  column.  The 
absolute  efficiency  (hr)  is  satisfactory  if 
it  is  not  more  than  11  for  the  rifabutin 
peak,  equivalent  to  2,000  theoretical 
plates  for  a  11-centimeter  column  of  5- 
micrometer  particles. 

(C)  Resolution  factor.  The  resolution 
factor  (/?)  between  the  peak  for  rifabutin 
and  its  closest  eluting  degradation 
product  (generated  in  situ  as  described 
in  paragraph  (b)(l)(iii)  of  this. section 
and  eluting  at  RRT  of  0.8-0.9)  is 
satisfactory  if  it  is  not  less  than  1.3. 

(D)  Coefficient  of  variation  (relative 
standard  deviation).  The  coefficient  of 
variation  [Sr  in  percent  of  5  replicate 
injections  of  the  rifabutin  working 
standard  solution)  is  satisfactory  if  it  is 
not  more  than  2.0  percent.  If  the  system 
suitability  parameters  have  been  met, 
then  proceed  as  described  in 

§  436.216(b)  of  this  chapter. 

(iv)  Calculations.  Calculate  the 
micrograms  of<nfabutin  per  milligram  of 
sample  on  an  awiydrous  basis  as 


)llows:              ' 

Micrograms  of 

rifat)utin  per 

milligram 

Ac  X  Pi  X  100 

AsX  Cc  X  (100    m) 

where: 

Al  =  Area  of  the  rifabutin  pwak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  ot>served  for 

the  standard); 
.4i  =  Area  of  the  rifabutin  peak  in  the 

chromatogram  of  the  rifabutin  working 

standard; 
Ps  =  Rifabutin  activity  in  the  rifabutin 

woiking  standard  solution  in  micrograms 

per  milliliter; 
Ci  =  Milligrams  of  sample  per  milliliter  of 

sample  solution;  and  ^ 

m  =  Percent  moisture  content  of  the  sample. 

(2)  Related  substances.  Proceed  as 
directed  in  paragraph  (b)(1)  of  this 
section  for  potency  using  the  sample 
prepared  as  described  in  paragraph 
(b)(l)(il)(B)  of  this  section  and 
calculating  the  amounts  of  related 
substances  as  follows. 

(i)  Calculations.  Calculate  the 
percentage  of  related  substances  as 
follows: 


Percent  individual 
HPLC-related  sut>stance 


Percent  totaJ  HPLC- 
related  substarKes 


Ax  100 
A, 


Ax  100 


A 


where: 

A,  =  Araa  of  the  individual  related  substance 

peak; 
A  =  The  sum  of  areas  of  all  peaks  minus  the 

area  due  to  the  rifabutin  peak  and 

solvent  front  peak;  and 
A,  =  The  sum  of  areas  of  all  poaks  in  the 

chromatogram  excluding  the  solvent 

peak, 
(ii)  (Reserved) 

(3)  Moisture.  Proceed  as  directed  in 
t?  436.201  of  this  chapter. 

(4)  N-lsobutylpiperidone.  Proceed  as 
directed  in  §436.369  of  this  chapter. 

(5)  Identity,  (i)  Proceed  as  directed  in 
§436.211  of  this  chapter,  using  the 
sample  preparation  method  described  in 
paragraph  (b)(1)  of  that  section  using  a 

1  to  2  percent  mixture  in  potassium 
bromi(fe. 

(ii)  The  identity  of  rifabutin  is 
(.onfirnjed  by  the  qualitative  comparison 
of  the  HPLC  of  the  sample  to  the 
rifabutin  working  standard  as  directed 
in  paragraph  (b)(1)  of  this  section. 

10.  New  §455.188  is  added  to  subpart 
B  to  read  as  follows: 

§455.188    Rifabutin  capsules. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Rifabutin  capsules  are 
gelatin  capsules  containing  rifabutin 
with  a  suitable  and  harmless  filler  and 
with  or  without  binders,  lubricants,  and 
stahiliaers.  Each  capsule  contains 
rif.ibutin  equivalent  to  150  milligrams  of 


rifabutin.  Its  rifabutin  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  110  percent 
of  the  number  of  milligrams  of  rifabutin 
that  it  is  represented  to  contain.  Its 
content  of  the  four  major  related 
substances  detected  by  high- 
performance  liquid  chromatography 
(HPLC)  is  not  more  than  1.0  percent 
each;  All  other  unknown  related 
substances  are  not  more  than  0.5 
percent.  The  total  of  all  related 
substances  is  not  more  than  4.5  percent. 
It  passes  the  dissolution  test  if  the 
quantity  (Q)  dissolved  is  75  percent  at     ' 
45  minutes.  It  passes  the  identity  test. 
The  rifabutin  used  conforms  to  the 
standards  prescribed  by  §  455.88(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(.3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  §431.1  of  this  chapter,  • 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(A)  The  rifabutin  used  in  making  the 
batch  for- potency,  related  substances, 
moisture,  N-isobutytpiperidone,  and 
identity. 

(B)  The  batch  for  content,  related 
substances,  dissolution,  and  identity. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drug  Evaluation  and 
Research: 

(A)  The  rifabutin  used  in  malcing  the 
batch:  10  packages,  each  containing 
approximately  300  milligrams. 

(B)  The  batch:  A  minimum  of  30 
capsules. 

[h)  Tests  and  methods  of  assay — (1) 
Rifabutin  content.  Proceed  as  directed 
in  §  455.88(b)(1),  preparing  the  sample 
solution  and  calculating  the  rifabutin 
content  as  follows: 

(i)  Preparation  of  sample  solution. 
Empty  20  capsules,  collecting  the 
contents  quantitatively.  Weigh  the 
powder  and  determine  the  average 
capsule  fill  weight.  Mix  the  powder  and 
accurately  weigh  a  portion  containing 
the  equivalent  of  about  25  milligramsof 
rifabutin  into  a  50-milliliter  volumetric 
flask.  Add  5  milliliters  of  acetonitrile. 
Dilute  to  volume  ^vith  mobile  phase  and 
mix  to  yield  a  solution  containing  0.5 
milligram  of  rifabutin  per  milliliter 
(estimated).  Filter  through  a  suitable 
niter  capable  of  removing  particulate 
matter  0.5  micron  in  diameter  prior  to 
injection  into  the  chromatographic 
system. 

(ii)  Calculations.  Calculate  the 
rifabutin  content  as  follow?: 


Miltigrams  of 
rrfabutin  per  cap- 
sule 


AvXCX  1,000 
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IV  here: 

Ai  =  Area  of  the  rifabutin  peak  rn  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  nbsenecl  fi.r 

the  standard); 
■^s  =  Area  of  the  rifabutin  peak  in  the 

chromatogram  of  the  rifabutin  working 

standard; 
f.\  s  Milligrams  of  rifdbutin  working  standnrd 

per  milliliter  of  standard  solution; 
(.,  =  Milligrams  ofsample  per  milliliter  of 

sample  solution; 
Ts  = -Rifabutin  activity  in  the  rifabutin 

working  standard  solution  in  microj;rams 

per  milliliter,  and 
IV„  =  Average  capsule  fill  weight  in 

milligrams. 

(2)  Related  substances.  Proceed  as 
directed  in  paragraph  (b)(1)  of  this 
section  for  rifabutin  content  using  the 
sample  prepared  as  described  in 
paragraph  (b)(l)(i)  of  this  section  and 
calculating  the  amounts  of  related 
substances  as  follows. 

(i)  Calculations.  Calculate  the 
percentage  of  related  substances  as 
follows: 


Percent  individual 
HPLC-f elated  sut)stance 


Percent  total  HPLC- 
related  substances 


A  x-lOO 
A 


<4x  100 

A. 


where: 

.^.  =  Area  of  the  individual  related  substance 

peak; 
.^  =  The  sum  of  areas  of  all  peaks  minus  the 

area  due  to  the  rifabutin  peak  and 
\       solvent  front  peak;  and 
(V  =  The  sum  of  areas  of  all  peaks  in  the 
\    chromatogram  excluding  the  solvent 
peak. 

(ii)  [Reserved] 

(3)  Dissolution  test.  Proceed  as 
directed  in  §436.215  of  this  chapter. 
The  quantity  (Q)  (the  amount  of 
rifabutin  activity  dissolved)  is  75 
percent  within  45  minutes. 

(4)  Identity,  (i)  The  retention  time  of 
the  rifabutin  response  in  the  HPLC 
procedure  described  in  jwragraph  (b)(1) 
of  this  section  as  applied  to  the  sample 
solution  compares  qualitatively  to  that 
of  the  rifabutin  reference  standard. 

(ii)  The  identity  of  rifabutin  capsules 
is  also  confirmed  by  the 
spectrophotometric  identity  test 
described  in  §  436.370  of  this  chapter. 

Dated:  August  1,M94. 
Stephanie  R.  Gray, 

Acting  Director.  Office  ofCompliance.  Center 

for  Drug  Ewluation  and  Research. 
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DEPARTMENT  OF  DEFFNSE 

Office  of  the  Secretary 

32CFRPart77 

[DoD  InstnictJon  1332J37] 

RIN  0790-AF70 

Program  to  Encourage  Public  and 
Commurvity  Service  Employment 

AGENCY:  Department  of  Defense  (DOD) 
ACTION:  Fip^l  rule. 


SUMMARY:  The  Department  of  Defense 
(DoD)  is  adopting  as  a  final  rule, 
without  change,  the  provisions  of  a 
proposed  rule  establishing  guidelines 
for  the  registration  of  public  and 
community  service  organizations  and  a 
listing  of  separating  DoD  personnel  and 
their  spouses  to  be  maintained  by  the 
Department  of  Defense.  The  purpose  of 
the  public  and  community  service 
organizational  registry  is  to  provide  an 
avenue  for  public  and  community 
service  organizations  to  recruit  highly 
skilled  and  experienced  separating  DoD 
personnel  and  their  spouses.  The  final 
rule  encourages  continuing  public  and 
community  service  for  separating 
Military  Service  members,  as  well  as  to 
implement  the  temporary  early 
retirement  authority  as  established  in 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1993  (hereinafter,  "the 
Act").  This  registry  will  be  maintained 
indefinitely  to  encourage  separating 
Ser\'ice  members  to  enter  into  public 
and  community  service  job  vacancies, 
such  as  in  education,  conservation, 
environmental  protection,  law 
enforcement,  and  public  health  care 
after  separation  from  active  duty.  This 
action  provides  the  necessary  guidelines 
to  determine  how  separating  Militar\- 
Service  members.  DoD  civilian 
personnel  leaving  the  Government,  and 
their  spouses  register  for  public  and 
community  service  employment,  which 
organizations  qualify  for  registration, 
and  procedures  qualifying  organizations 
must  take  to  be  placed  on  the  registry. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  29. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lt.  Col.  David  F.  Witkowski.  (703)  695- 
1636. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  being  issued  after  publication  of 
a  proposed  rule  on  April  4,  1994  (59  FR 
15673)  in  32  CFR  Part  77.  There  were 
no  public  comments  to  the  proposed 
rule. 

This  rule  is  established  in  order  to 
describe  the  organizational 
responsibilities  within  DoD  for  the 
program  to  encourage  public  and 


immunity  serv  ice  employment  and  to 
state  the  general  policy  of  DoD  with 
respect  to  this  program.  It  has  been 
-certified  that  this  ruje  would  not  be  a 
significant  rule.  The  rule  would: 

(a)  Not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  section  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(b)  Not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency; 

(c)  Not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  qr. 

(d)  Not  raise  novel  legal  or  "policy 
issues  arising  out  of  legal  mandates,  the 
Pnflsidenfs  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

(e)  Not  become  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601) 
because  it  is  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  primary  effect  on  grantees 
administering  the  proposed  rule  will  be 
a  reduction  in  administrative  costs  and 
other  burdens  resulting  from  the 
simplification  and  clarification  of 
certain  policies  and  the  elimination  of 
policy  differences  among  the  federal 
agencies  promulgating  this  final  rule. 

(fl  Impose  a  reporting  requirement 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3250).  The  Office 
of  Management  and  Budget  approved 
the  reporting  requirement  and  assigned 
control  number  0704-0324. 

List  of  Subiects  in  32  CFR  Part  77 

Employment,  Military  personnel, 
civilian  personnel. 

Accordingly.  Title  32.. Chapter  I. 
Subchapter  C.  is  amended  to  add  Part  77 
to  read  as  follows:  . 

PART  77-PROQRAM  TO 
ENCOURAGE  PUBLIC  AND 
COMMUNmr  SERVICE 


77.1 

Purpose. 

77.2 

Applicability  and  scope 

77.3 

Definitions. 

77.4 

Policy-. 

77.5 

Responsibilities. 

77.6 

Procedures. 

Appendix  A  to  Part  77— DD  Form  2580. 
Operation  Transition  Department  of 
Defienae  Outplacement  and  ReGerral 
System^hiblk  and  Community  Service 
Individual  Application 
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Appendix  B  to  Port  TT-'-DD  Form  2581,  ^ 

Operation  TraiKition  Employer 

Registration 
Appendix  C  to  Part  77— DD  Form  2581-1. 

Public  and  Community  Service 

Organization  Validation 
Authority:  10  U.S.C.  1143  (t). 

§77.1     Purpose. 

This  part  implements  Pub.  L.  102- 
484,  Section  4462  and  Pub.  L.  103-160, 
Section  561  by  establishing  policy, 
assigning  responsibilities,  and 
prescribing  procedures  to: 

(a)  Encourage  and  assist  separating 
Service  members,  Service  members 
retiring  with  20  or  more  years  of  service, 
DoD  civilian  persormel  leaving  the 
Government,  and  spouses  to  enter 
public  and  community  service 
employment.     , 

(b)  Encourage  and  assist  Service 
members  requesting  retirement  with 
fewer  than  20  years  of  service  to  register 
for  public  and  community  service 
employment. 

§  77.2    Applicability  and  scope. 

This  part  applies  to: 

(a)  The  Office  of  the  Secretary  of 
Defense,  the  Military  Departments,  the 
Chairman  of  the  Joint  Chiefs  of  Staff,  the 
Unified  Combatant  Commands,  and  the 
Defense  Agencies  (hereafter  referred  to 
collectively  as  "'the  DoD  Components"). 
The  term  "Military  Services,"  as  used 
herein,  refers  to  the  Army,  the  Navy,  the 
Air  Force,  and  the  Marine  Corps. 

(b)  All  active  duty  Service  members 
and  former  members  under  Pub.  L.  102- 
484.  Section  4462  and  Pub.  L.  103-160, 
Section  561,  and  DoD  civilian  personnel 
leaving  the  Government,  and  their 
spouses. 

§77.3    Definitions. 

(a)  Community  serxice employment 
Work  in  nonprofit  organizations  that 
provide  or  coordinate  services  listed  in 
paragraphs  (d)  (1)  through  (12)  of  this 
section.  "Nonprofit"  is  defined  as 
having  been  recognized  by  the  Internal 
Revenue  Service  as  having  a  tax-exempt 
status  under  26  U.S.C.  501  (c)(3)  or 
((.)(4).  These  organizations  shall  not  be 
administered  by  businesses  organized 
for  profit,  labor  unions,  partisan 
political  organizations,  or  organizations 
engaged  in  religious  activities,  unless 
such  activities  are  unrelated  to  religious 
instructions,  worship  services,  or  any 
form  of  prosel\1ization. 

(b)  lOreditable  early  retirement  public 
or  community  service  employment  for 
sen-ire  members.  EmpIo\Tntnt  in  a  DoD- 
registered  public  and  community 
.Service  organization  that  provides  the 
services  listed  in  paragraphs  (d)  (1) 
through  (12)  of  this  section,  or  that 
coordinates  the  provision  of  the  si'rvii.ps 


listed  in  paragraphs  (d)  (1)  through  (12) 
of  this  section.  Federal  employment 
shall  count  toward  recomputed  military 
retirement  pay  and  Survivor  Benefit 
Plan  base  amount  for  early  retirees: 
however,  working  in  a  DoD-registered 
Federal  public  service  organization  may 
trigger  the  dual-compensation 
restrictions  of  5  U.S.C.  5532. 
Employment  must  have  occurred 
between  that  date  of  early  retirement 
and  the  date  in  which  the  Service 
member  would  have  attained  20  years  of 
credible  service  for  computing  retired 
pay,  (X  he  or  she  must  have  retired  on 
or  after  October  23, 1992  and  before 
October  1, 1999. 

(c)  Early  retirement.  Retirement  from 
active  duty  wriih  at  least  15  but  fewer 
than  20  years  of  service,  as  provided  hy 
Piib.  L.  102-484,  Section  4403. 

(d)  Public  and  community  sen'ice 
organization.  Government  or  private 
organizations  that  provide  or  coordinate 
the  provision  of  the  following  services. 

(1)  Elementary,  sccondar}',  or  post 
N'lcondary  school  tnarhingor  administr.ilion. 

(2)  Support  of  teachers  or  srhool 
tidministrators. 

(3)  L*vv  enforcement. 

(4)  Public  health  care. 

(5)  Social  services, 
(fi)  Public  safety. 

(7)  Emergency  relief. 

(8)  Public  housing. 

(9)  Gonservafion. 

(10)  Environment. 

(11)  Job  training. 

(12)  (Dther  public  and  community  service 
rot  listed  previously,  but  consistent  with  or 
related  to  services  described  in 
[Mragraphs(d)(l)  through  (11)  of  this  section. 

(e)  P.ublic serxice employmer.t.  Work 
in  a  Federal,  state  or  local  government 
organization  which  provides  or 
coordinates  services  listed  in  paragraphs 
(d)(1)  through  (12)  of  this  section.' 

(0  Separation.  Normal  separation 
from  activity  duty  or  civil  service, 
inilitarv'  retirement  with  20  or  more 
\  ears  service,  release  from  active 
military  service,  and  reduction  in  fort:e. 

(g)  Transition  assistance  program 
rounstlor.  A  person  charged  with  the 
responsibility  of  conducting  transition 
programs.  Examples  include  personnel 
assigned  to  family  centers,  militarv'  or 
(ivilian  personnel  offices,  unit 
transition  counselors,  and  as  r.ommand 
i.areer  counselors. 

§77.4    Policy. 

It  is  DoD  policy  that: 

la)  All  separating  Serv  ice  members 
.iiid  former  members  shall  be 
«n(.ouraged  to  enter  public  or 
( ommunily  service  employment. 

(b)  Service  members  determined  to  be 
eligible  by  the  Secretary  of  their  Military 
Depart ment  for,  and  who  do  request 


retirement  with  fewer  than  20  years  of 
service,  are  required  by  Pub.  L.  102—484. 
Section  4403  to  register  for  public  and 
community  service  employment. 

(1)  This  registration  normally  shall 
take  place  not  earlier  than  90  ddys 
before  retirement  or  terminal/transition 
leave.     . 

(2)  In  order  to  have  their  military 
retired  pay  and  Survivor  Benefit  Plan 
base  amount  (if  applicable]  recomputed 
in  accordance  with  DoD  Instruction 

1 340. 19'  early  retirees  must  be 
employed  with  a  DoD-re^stered  public 
or  community  service  organiration  that 
provides  the  services  listed  in  sections 
77.3(d)(1)  through  (d)(12),  or  that 
coordinates  the  provision  of  services 
listed  in  section  77.3(d)(1)  through 
(d)(12). 

(c)  DoD  civilian  personnel  leaving  the 
Government,  their  spouses,  and  spou.ses 
of  Service  members  who  are  seeking 
employment  shall  be  encouraged  to 
register  for  public  and  community 
service  employment. 

§  77.5    Responsibilities. 

(a)  The  Under  Secretary  of  Defense  for 
Personnel  and  Readiness  shall: 

(1)  Monitor  compliance  with  this  rule. 

(2)  Establish  policy  and  provide 
guidance  related  tp  public  and 
community  service  employment, 

(3)  Provide  program  information  to 
the  public  on  the  Department  of 
Defense's  public  and  community  service 
employment  program. 

(4)  Ensure  that  the  Director,  Defense 
Manpower  Data  Center  (DMDC): 

(i)  Maintains  the  Public  and 
Community  Service  Organizational 
Registry-. 

(ii)  Maintains  the  Public  and 
Community  Service  Personnel  Registry. 

(5)  Decide  the  status  of  requests  for 
reconsideration  from  employers 
resubmitting  their  request  to  be 
included  on  the  Public  and  Community 
Service  Organizational  Registry,  but 
whose  first  request  was  disapproved. 

fb)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Ensure  compliance  with  this  rule. 

(2)  Encourage  public  and  community 
service  employment  for  separating 
Service  members,  their  spouses,  DoD 
civilian  personnel  leaving.the 
Government,  and  their  spouses. 

(3)  Coordinate  with  the  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness  before  promulgating  public 
and  community  service  employment 
policies  and  regulations. 


'  Copips  may  be  obtained,  at  cost,  from  the 
N-itional  Technical  Information  Service.  5285  Pp.'t 
Kiiwl  Rodd.  Springfield.  VA  22161. 
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.77  fi  Procedures 

la)  Military  personnel  offices  shall 
.idvise  Service  members  desiring  to 
apply  for  early  retirement  that  they  shall 
register,  nonnally^  within  90  days  of 
Iheir  retirement  date,  for  pubiic'and 
community  service  (PACS) 
emplo)Tnent.  and  refer  them  to  i\ 
Transition  Assistance  Program 
Counselor  for  registration. 

(b)  Personnel  offices  shall  advi.se 
separating  Service  members.  DoD 
civilian  personnel  leaving  the 
Government,  and  their  spouses  to 
contact  a  Transition  Assistance  Program 
Counselor  about  PACS  employment  and 
registration, 

[c)  Transition  Assistance  Program 
Counselors  shall  counsel  separating 
Ser\ace  members  (during  preseparation 
counseling  established  by  DoD 
Instruction  1332.36  2).  DoD  civilian 
personnel  leaving  the  Gwernment.  and 
their  spouses  on  PACS  employment. 
Counselors  shall  update  into  the 
Defense  Outplacement  Referral  System 
(DORS)  database  Sen-ice  members 
requesting  early  retirement  and  other 
DoD  personnel  or  spouses  who  request 
registration.  Transition  Assistance 
Program  Counselors  shall  use  DD  Form 
2580  (Appendix  A  to  this  part)  to 
register  personnel  for  PACS 
employment.  In  addition.  Counselors 
shall  ensure  that  Service  members  who 
are  requesting  early  retirement  are 
advised  that: 

(1)  Registering  for  PACS  employment 
is  a  requirement  for  consummation  of 
their  early  retirement  under  Pub.  L. 
102-484.  Section  4403  or  Pub.  L.  lOD- 
160.  Section  561. 


■Sep  foo'noie  1  to  section 


(2)  Early  retirees  must  provide  a  ropy 
of  their  confirmation  DORS  mini- 
resume  to  their  scr\'icing  militan, 
personnel  office  for  filing  in  their 

Sen  ice  record  before  their  final 
retirement  processing. 

(3)  Subsequent  PACS  employment  is 
encouraged  but  not  required. 

(4)  Working  in  a  DoD-approved 
Federal  public  sen-ice  organization  may 
subject  him  or  her  to  dual  compensation 
restrictions  of  5  U.S.C.  5532. 

(5)  DoD-approved  PACS  emploAment 
qualifies  the  Sen-ice  member  who  is 
retired  under  Pub.  L.  102-484.  Section 
4403  or  Pub.  L.  103-160.  Section  561  for 
increased  retired  pay  effective  on  the 
first  day  of  the  first  month  beginning 
after  the  date  on  which  the  member  or 
former  member  attains  62  years  of  age. 
The  former  Sen-ice  member  must  have 
worked  in  DoD-approved  PACS 
emplo>'ment  between  the  date  of  early 
retirement  and  the  date  in  which  he  or 
she  would  have  attained  20  years  of 
creditable  sen-ice  for  computing  retired 
pay.  and  have  retired  on  or  after  October 
23.  1992  and  before  October  1.  1999. 

(6)  It  is  the  early  retiree's 
responsibility  to  ensure  that  the  DMDC 
is  advised  when  the  early  retiree's  PACS 
employment  starts,  and  of  any 
subsequent  changes. 

(d)  Military  personnel  offices  shall 
ensure  a  copy  of  the  confirmation  DORS 
mini-re.sume  is  filed  in  the  permanent 
document  section  of  the  Sen-ice  record 
of  Semce  members  who  retire  early. 

(e)  DMDC  shall  maintain  the  PACS 
Personnel  Registry-,  which  includes 
information  on  the  particular  job  ski  IN. 
qualifications,  and  evperiente  cf 
reyistered  personnel. 
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(f)  DMDC  shall  maintain  the  PACS 
Organizational  Registr)-.  vthich  inchid..-v 
information  regarding  each 
organization,  including  its  locntioii. 
size,  types  of  public  or  community 
service  positions  in  the  organization, 
points  of  contact,  procedures  for 
applying  for  such  positions,  and  a 
description  of  each  position  that  is 
likely  to  be  available. 

(g)  PACS  Organizations  shall  use  DD 
Form  2581  (Appendix  B  to  this  part) 
and  DD  Form  2581-1  (Appendix  C  to 
this  part)  to  reouest  registration  on  the 
PACS  OrganizaUpnal  Registrv-. 
Instpjctions  on  how  to  complete  the 
forms  and  where  to  send  them  are  on 
the  forms. 

(h)  DMDC  shall  register  those 
organizations  meeting  the  definition  of 
a  PACS  organization  and  include  them 
on  the  PACS  Organizational  Registr>-. 
For  organizations  that  do  not  appear  to 
meet  the  criteria.  DMDC  shall  refer  the 
request  to  the  Transition  Support  and 
Services  Directorate,  Office  of  the 
Assistant  Secretan,-  of  Defense  for 
Personnel  and  Readiness.  The 
Transition  Support  and  Services 
Directorate  may  consult  individuallv  on 
an  ad  hoc  basis  with  appropriate 
agencies  to  determine  whether  or  not 
the  organization  meets  the  validatfoii 
criteria.  For  organizations  which  are 
denied  approval  as  a  creditable  early 
retirement  organization  and  which 
request  reconsideration,  the  TrS^nsition 
Support  and  Senices  Directorate  will 
fonvard  that  request  to  the  next  higher 
level  for  a  final  determination.  DMDC 
shall  advise  or>;anizotior,s  of  their 
status. 

B'LLiNC  CODE  VXxy-o*-* 
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Appendix  A  to  Part  77-DD  Form  2580,  Operation  Transition  Department  of  Defense 
Outplacement  and  Referral  System/Public  and  Community  Service  Individual  Application 


OPERATION  TRANSITION 
DEPARTMENT  OF  DEFENSE  OUTPLACEMENT  AND  REFERRAL  SYSTEM/ 
:  AND  COMMUNITY  SERVICE  INDIVIDUAL  APPLICATION 


form  Approved 
OMB  No.  07040324 
Expires  Ok  J1.  1996 


\'^'^  fOt»*<tK)n  0«  •/♦formation  .,     ,tirn*trt  to  average  15  mmutn  pef  re^ponf«,  mdudinq  tfie  tirtw  *or  revteyvmg  .nstruatOM.  searchtnq  eii^ttng  data  sources 

,  :<w  itata  imotl.  and  comptetinq  ina  r^^irmnng  the  colleaior  of  information    Mnd  comwimxtwein^thit  Burden  eitimate  Of  any  other  awe<t  o*  thn  toJiertoo 

»-!)9e»tion»  (or  reduonq  thi  burOeti.  t*  OepartmeM  o«  Oe<eni«.  Watfiinoton  HudBMarttrt  tenicet.  Di'etto'ate  <or  information  Ooeratiom  and  OeOO'll    I2i« 

9-«»a;v^ite  i/34.*n«iqton.»*  JJ20J-4JW.a<ldtoiheOf«KeotMarva9ement»»di««,«.»a»«rw«rtill««irlionPro(ect(0704-0324).  «Va»n,nqtor   OC  J9503  ' 

PUASE  OONOT  RETURN  VOUR  COMPLETED  FORM  TO  EITMEil  Of  THESE  ADDRESSES. 

RETURN  COMPtETEO  FORM  TO  VOUR  LOCAt  MRJTART  imNSlTION  OFFIC«^ 


PRIVACY  ACT  STATEMENT 


AUTHORITY: 
PRINCIPAL  PURPOSE(S): 

ROUTINE  USE(S): 
DiSaOSURE: 


10USC  1143.  1144;  EC  9397. 

Toikist  separating  OoO  personnel  and  their  spouses  in  secunnq  employment,   individuals  participating  in  rH9 
~-*-^^  OutplaceBient  Referral  System  (OCRS)  and  Public  and  Community  Service  Registry  will  have  their 
nent  skills  included  in  a  data  base  designed  to  Im*  prtspective  employers  with  DORS  and  Public  and 
'  rServici  applicants. 

nd  pritftte  employers  (including  Federal,  State,  and  local  employment  agencies  and  outplacement 
lie  anti  community  service  agencies) 

Voluntary;  however,  failure  to  p'ovide  all  requested  information  wiil  result  m  applicant  data  not  being  mclucJed 
m  the  system 


tf   yoo    are  an  active  duty  Servicetnember,  the  Joliowing  information  will  be  added  to  your  job  referral  form  from  your  official  milrtary 
personnel  records,  if  available:  Rank.  Years  of  Ser»ice,  Most  Recent  Primary  Occupation,  and  BrarKh  of  Service  and  Security  Clearance 
Information  on  race-,    ethnic  background,   se«i^-»ge,   matilat  status,   and   religious   preference   will    not    be    released   to  employe's 


Operation  Transition  is  an  equal  opportunity  pn 


^ 


SECTION  I 


1.  REGISTRATION  REQUEST  (Chec<c  all  that  apply) 
I   DORS  ONLY 


offip  etion  of  question!  pertammg  to  the  DORS  program  is  voluntary.) 


U  LED  OUT  BY  ALL  APPUCANTS  (Pnnf  or  Type) 

sr 


I  I    PUBLIC  AND  COMMUNITY  SERVICE  ONLY 


2a.    NAME  aast,  firff.  Middle  Inttial) 


FILING  STATUS  (X  all  that  apply) 


MILITARY  (Branch  of  Servue) 

(3)  Marine  Corps 


(1)  Army 

(2)  Navy 


(4)  Air  Force 


b.  SPOUSE  OF  ACTIVE 
OR  CIVIL  SER 


c  aVILSERVtCI 


6.  ADDRESS  (for  next  6  months)  (Street.  City.  State,  Country,  and  Zip  Cc  rfe 


a.  ADDRESS  LINE  1 


b.  ADDRESS  LINE  2 


C.  CITY 


d.  STATE 


7a  JOB  TYPE  PREFERENCES  (See 

instruaions  for  /o6  codesj 
(fnrer  one  digit  per  block) 

I  I  I  I  I 


I  I  t 


e.  US  ZIP  CODE 


INCLUDE  MAJOR 
DUTIES  ON 
RESUME? 

fx  one) 


Yes 
No 


2b.    SOCIAL  SECURITV  NUMBER 


CcrfelA 

^~rti 


rTY^IUTARY 
EE 


Ef  IPLOYEE 


BOTH 


3.    DATE  AVAILABLE  FOR 
WORK  (YYMMDD) 


S.   U.S.  CITIZEN  (X  onej 
ZU^"         r         |H0 


AND  TELEPHONE  NUMBER  (Include  Area  Code) 


OUNTRY  CODE 


g.  FOREIGN  ZIP  CODE 


h.  U.S.  TELEPHOJ^E  NOmBER 


i.  FOREIGN  TELEP  10  IE  NUMBER 


REGIONAL  WORK 
PREFERENCE 
(See  Instructions) 
(Enter  one  digit 
per  block) 


SPECIFIC  W0RIC  PRE  FENCES 

«**»fvi 


(Nearest  larft  tomn 
have  to  be  m  region) 


within  commuting  distance  -  does  not 


a.   STATE 


(1) 


(2) 


b.  CITY 


T~7 


10.  HIGHEST  EDUCATiON  LEVEL  ACHIEVED  IX  orp) 


a.  Non-High  School  Graduate 

b.  High  School  Graduate  or  GEO 

c.  Lest  than  2  years  of  college 

d.  Associate  Degree  or  equivalent 
e  Less  than  4  years  of  college 


11.  YEAR   ACHIEVED 


12   SUBJEa  OF. DEGREE  ,;f  jpp/.caO/e) 


f,  Bachelor's  Degree 

g.  Post  Bachelor's  Degree 
h.  Master's  Degree 

i.  Post  Master's  Degree 

1  Doctotate  Degree 


:^ 


^ 


J 


13  COLLEGE    UNIVERSITY  FROM  WHICH  DEGREE  ACHIEVED  (If  applicable) 


DO  Form  2580.  FEB  94 


10 


I  r  •( 


■■""-^ 
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■J   ± 


SECTION  II  \  SPOOSI-' 


!ViUt3<y  MemS>er  ■ 


15  SPONSOR  DATA 


a.   NAME  (Ljit.  First,  Middle  I'^.r  a  > 


fo  Seh'oh  Hi] 


16.  ypUR  JOB  HISTORY  jSff  ■nstruaom  *0'  ;ob  codesi  jtnrt^r  one  d gi:  per  b'o'ti; 

b    LENGTH^ Of  TIM£  JOB  HELD 
YEARS 
YEARS 
YEARS 


i1)  CURRENT  JOB 
{2)  PRIOR  JOB 
(3)  PRIOR  JOB 


a. 

08  CODE 

^ 

i 

4- 


~1   MONTHS 
I   MONTHS 


i   MONTHS 


17   HAVE  YOL)  EVER  HELD  A  SUPERVISORY  POSITION'  .<  cei 
!  YES  I  I  NO 


''     1 

^, 

f 

1 

L 

18.  HftVt  YOU  EVER  HELD  A  SECURITY  CLEARANCE^     •  co^l 
I'^fS  I  I  NO 


b     SOCIAL  SECURITY  NUMBER 


SECTION  IH  -  ALL  APPLICANTS  MUST  READ  AND  SIGN 


19   flUTHCRIZATION 


T 


I  hereby  authorize  release  of  the  data  on   th.$   form   to  c:v,l.an  agencies  and    or  pt  vfT^jorgan.zat^ons 
employment  purposes.  If  I  am  a  civil  service  emoloyee  or  an  active  duty  service  mHber.  I  jIso  author: 
the  release  of  data  f'-om  extracts  of  my  computenzed  personnel  records.  J__L1^^ 


or 

ze 


d       S^GNATUHE 


b     DATE   SIGNED 


00  ^o-m  2580.  FEB  9m 
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OPERATIOiyrrRANSmON  DB»ARTMENT  OF  DEFENSE  OUTPLACEMENT  AND  REFERRAL 
SYSTEM/PUBLIC  ANO  COMMUNITY  SERVICE  INDIVIDUAL  APPLICATION 


f^TAILED  INSTRUCTIONS 


~] 


J 


BE  FILLED  OUT  BY  ALL  APPLICANTS 


If  you  a?*><jefvke  member,  tomplete  items  1  through  14  and 
Item  19  iVtheir  en^etl  You  do  not  need  to  fill  out  items  15  through 
18.  They  wjUbe eirtMfWd  from  your  personnel  recofds  it  is  important 
that  you  Jerity  TTIF  accuracy  of  these  records  pnof  to  entering  this 
program  to  ensure  that  thc-miormatiort  that  is  put  on  your  resume  is 
accurate.  If  you  art  a  SMiusc.  you  must  complete  all  items  on  the  form 

Item  1.  Place  an  X  next  to  the  prograA(s)  you  wish  to  register  for  If 
you  seleaed  the  eaf^iy  retirement  ^p\^on.  you  must  X  Public  and 
Community  Service  or  both. 

ame  'I'st 


Item 2a. Name.  Pnnt /type  your 

Item  2b.  SSN.  Enter  your  Social 

Hem  3.  Date  Available  for  Worl.  Enter  the  date  yoii  will  be  available 
for  work  as  year,  month,  day  (YVMIVIOD)  Availability  should  rot  be 
beyond  6  months  from  the  current  date 

Rem  4.  Filing  Status.  Place  an  X  in  the  box  that  applies 

Rem  5.  Citizenship.  If  you  are  a  U  S  citizen,  x  tie  YES  box.  if  not.  X 
the  NO  box. 

Items.  Address  and  TeieplMfte  Number.  Printtype\hAaddre^$  /nd 
telephone  number  where  you  can  be  contacted  durinfl^thV  neirftl^'ee 
months. 

Item  7.  a.  Job  Type  PrefercfKes.    Enter  up  to  three 
Guideline  of  Standard  Occupation  Classifcait 
FiPS  Pub 92.  that  most  closely  match(e$)  thetjipe 
art  seeking/qualified  to  perform. 

b.  If  you  select  yes.  your  primary  occupational  description  will 
be  included  m  your  resume.  Selea  no  if  you  do  not  want  your 
primary  occupational  description  included     i 

Item  S.  Regional  Work  Prefcrtncc.  Refer  to  the  regional  preference 
list  below.  ar>d  enter  the  two-digit  code  for  the  geographical  area  m 
which  you  are  seeking  employment 


REGION  Q- 

Oniy  the  specific  cities 

selected 

REGl0^f  1 


Connect  icjt 

Vlame 

Massachusetts 
New  Hampshire 
Rhode  Island 
Vermont 

REGION  2 
Delaware 
New  jersey 

New  York 
Pennsylvania 

REGION  3 

0  strict  of  <.. '    rnba 

Varyiand 

North  Caro'ina 

South  Caro'na 

V-rg.na 

West  Virginia 

PEG  ON  4- 
AiaDama 
f'o'ioa 
Georgia 
■/iSSiSSiDDi 
Pje'to  "  CO 
Tenressee 
^■'g  n  'siancs 


REGION  5 

Indiana 

Kentucny 

Michigan 

Ohio 

REGON  6 
Iowa 

Minnesota 
Montana 
North  Dakota 
South  Oak  era 
Wisconsin 

REGION  7 

Illinois 

Kansas 

Missouri 

Nebrasiia 

REGION  8 

Arkansas 

Louivana 

Oklahc^a 

Texas 

REGON  9 

Arizona 

Coioraoo 

Waho 

Nevada 

New  Ve«  CO 

.•an 


REGION  10 
California 
Oregon 
//bsh'ogton 

REGION  1 1 

Alaska 

gEGlON  •<2 
Ame'tcan  Samoa 

"awaii 
Guam 


Anywrce 
JS  A 


n  the 


Ogtsde  P-e  USA 


Item  9.  Specific  Work  PrefererKes.  Enter  your  first  and  second  work 
location  preferences.  Refer  to  the  list  beiow  and  enter  the  two-tetter 
abbreviation  for  the  state  and  print  /type  the  name  of  ttie  largest  city 
within  commuting  distance  of  where  you  want  to  work  for  your  first  and 
second  work  preferences  These  cities  do  not  have  to  be  in  the  region 
chosen  in|ltem  8 


STATE 

CODE 

STATE 

CODE 

STATE 

CODE 

Alabama 

AL 

Kentucky 

KY 

North  Dakota 

NO 

Alaska 

AK 

Louisiana 

LA 

Ohio 

OH 

Arizona 

A2 

Maine 

ME 

Oklahoma 

OK 

Arkansas 

AR 

Maryland 

MD 

Oregon 

OR 

California 

CA 

Massachusetts 

MA 

Pennsyh(ania 

PA 

Colorado 

CO 

Michigan 

Ml 

Rhode  island 

Rl 

Connecticut 

CT 

Minnesota 

MN 

South 

Delaware 

DE 

Mississippi 

MS 

Carolina 

SC 

District  of 

Missouri 

MO 

South  Dakota 

so 

Columjjia 

DC 

Montana 

MT 

Tennessee 

TN 

Florida 

Ft 

Nebraska 

NE 

Texas 

TX 

Georgia 

GA 

Nevaaa 

NV 

Utah 

UT 

Hawaii 

HI 

New 

Vermont 

VT 

Idaho 

'D 

Hampshire 

NH 

Virginia 

VA 

Illinois 

iL 

New  Jersey 

NJ 

Washington 

WA 

Indiana 

IN 

New  Mexico 

NM 

'Vest  Virginia  " 

WV 

Iowa 

lA 

New  York 

NY 

Wisconsin 

Wl 

Kansas 

XS 

North  Carolina 

NC 

Wyoming 

WY 

Item  10.  Highest  Education  Level  Achieved.  X  the  box  which  most  close'y 
matches  your  h.ghest  education  level  achieved. 

Remll.  Year  Achieved.  Enter  the  year  you  achieved  item  10. 

Item  12.  Subject  of  Degree.  Pnnt/type  the  degree  achieved  (if  applicable) 
in  Item  10  (eg  8S.  Mechanical  Engineering;  BA.  Western  Civilization;  MS. 
Physics;  etc.). 

Item  13,  College/University.  Pnnt/type  the  name  of  the  college' 
university  where  item  lOwas  obtained  if  applicable. 

•Wm  '4.  HtertonaMnformation.  Pnnt/type  in  this  space  any  information 
al  ou  youtielfjyou  feel  would  help  you  obtain  a  job  in  the  field  you  are 
se  irc  iing^AII/nformation  in  this  space  wilt  be  printed  verbatim  or*  your 
0<  >R!  (eVM'itr  If  you  are  seekmg  a  job  m  a  field  other  than  your  primary 
m  liti  ry  duty  this  information  is  the  most  important  since  (twill  comprise  a. 
m  1)0  ity  of  your  resume.  Carefully  choose  your  words,  and  grammar 
E>am\;les:        efuent  m  Chinese.  Russian  and  Spanish 

•  V  irginia  State  licensed  electrician 

• '4  years  experience  in  personnel  management 

•  Owned  personal  compxiter  training  business.  Jones 
Computer  Training  " 

•  American  Society  of  Mechanical  Enqir>eers  mem t)er 


SECTION  II  -  SPOUSE 

This  section  IS  to  be  completed  only  by  spouses  of  military  aid  DoO 
crvilians  whose  person  lei  files  are  not  kept  by  the  government. 

Item  15.   Sponsor  Oat  I.  J 

a    Nan^^e  PimtAioe  iiodrfsbonsor's  namp  lattnampfirtt 


b   SSN   Enter  your  sponsor's  Social  Security  Numb^. 

Item  IS.   Your  Job  History. 

a  Job  Coaes  Consult  the  Guideline  for  Standard  Occupat'onai 
Gtassf-cat.on  tSOC)  Codes,  FIPS  Pub  92,  and  enter  the  job  cooes 
that  most  Closely  match  the  previous  three  lObs  you  held. 


Item  17.   Supervisory  Experience,  if  yo;^  h 
the  YES  box   11  not.  X  the  NO  box. 


Item  18.   Security  Clearance. 

box   if  not.  X  t^e•^■0  box 


'f  you  had 


b  Length  of  Time  Job  Held     I  nti  r  the  iT«mt)er  of  yea's  and 
rr,ontistheiOt)washeld(03  yea-s,  i  9  mpnth\) 

pervisory  experience,  X 


irggjob' 

:he  Him 
nonths) 


i»e4 
ecurityV* 


>ea  ranee.  X  the  ■*£$ 


SECTION  III 


A'l  app"ca'-!  "ust  5  gn  a"odate    ''■jrn  in  the  completed  'orm  rof-e 


'a'-i*  on  a«'< 


00  Form  2580,  FEB  94 
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Appendix  B  lo  Part  77-DU  Vonn  2581.  Op.rat.^r:  Transition  ^pIo>er  Rc,istraUoa 


0?ERAT:0^4  IRAN'S;  ton  Er.^PLQVTR  nEG!S7i^.AViOi„' 


r^.Mp'— "^r.  ;y— -»  w- 


.  ft.T:.  -T    -^    i^r 


J<\ ^.1..^:, .!__      '__1"_  "       2  '     '  '  '::.fCRrORD.CA9J541-01O0 


.':Ti  .  ■C?.T.*.,v!f  Asr:  u^,_  -,; 


3    ORGAN'jJ.'.T.GN  CONTACT 


/  \ 


<,  cf.VLQiMtSi  .-C-y^ficr 


'  J  ir.-'enr  .?,'?:  're-;  j; 


b    OHGANI^ATiOrj  TELEPHONE  Nur.^Bta 


6.  cMP._OyRr.tM  CONltC.  TJaP.-.CNE  f^jMEV^V^-'wiTTTT^" 
,'.  rr,  5)  ' 


7    FAX  TELEPHONE  NUMBER 


j3.  ^AX,i.OUTiM&  ADORESi' 


9  HOW  on,  rou  hear  about  operation  r,,uia:ot^^\-f-jf,,  „  .p,,  c.o.-.u.vol^rTTZrT-^ 


1 1    TrPtS  AND  LOCATIONS  Of  POSITIONS  ;n  O^GAU.Z 


w 


L-L 


a.  Private  Sector  Erppioyer 


b.  Public  Of  Community  Service  Emplc,er 


■^'.OiVLIi^ELt  lOSE  AVAi^ASLE  (Bntf/y  -3esc/.o*> 


12    PROCEDURES  rOR  APPLYING  FOR  AVAILABLE  POS:T:CNS  (H(jie.nd.,*r^,t  Icu  ^^ 


X^ 


M'"  ■  •'-'  "f'f  -e  jn;o/fC.ie'j  -cwnes; 


X_L 


iji"    lliE  Of  ORGANIZATION 


r't,    F-'!AjGSfUNC';Or.  BUS-Vf  iCTlViT^  jf  QVGAN^ 


t  .lON 


aa    liVCUHOKGANIZATIONINVOLVtOlNfC'-i'..   »ri',',',,,      i-jt,    aci   /'ncL^T^r.^rTT^ — ^TTO""; ' 

.VO..WS,;  >-«  "(>.    i..-c.v,_,..,        .:ip.^l_^.UKK)^TjCN:iS ^<{_^aN_;NmTMENT_0!J  Ffcj^NtCtiSAfc. 

--r p _ ;      I  ,i;  Cu?rr.^vor.  ..r^y  _  i|    ^1)_»Ei~         ~"      j      .U'ITq 

1(4)  Fraochite  Operatiori        l      i  i?)  S^lar.  ^i-    v  ^  "'  ''  ^""" 


,':)P'3rc-m'-.f  Servxes 


'J^i^'  '-'•■rert  Wariteting 


(i;  Mu-t.-le'-vlMarketioQ 


.j<J,<  !f  I'tS   SPfCiFY  AMOl   .T 


1(5)  Norxoffheaoo.e 


15     AG^.-tf.'u-NT 


t  urd...5t3nd  th.s  agreen^ent  cover,  ,he  use  ot  Oc-e.Ht,cn  T:3rs:-,o.-,  a.-ro-T,atec;  'vstcn-.  .v '...j  ■.,-  ,....  a.,^^,   -,.,   -      __,  -    .., 
Syst..-  'DORS).  the,PublK  and  Con,mur,ty  Serv.cc  iP^CS!  Pe,^r..re'  .oc,-.*,...  and  -^a  v,,..,,,  ^J..^,,^  g^^...  ,,„„,    :;^.    .', 
.se  the  DORS  and  PACS  Personnei  Reg:«,y  only  Tor  e-^pov...,,  ,.,,...,  ...  .c  .,.,,.  ,„.,   n/^^.^l"  ,  .,0  Ce.  ;!    n;!?-: 
00,^  and  PACS  Personnel  R-^-stry  ,c  develop  ..I.,  ,.,ts  c    ^  .-c.o.e  o....n  opp.rr.r^  ,..  ..,s  ..  .anch:.  V    ,::  .  ..  ^        /  ^ 
marketing  operationj.  .^^ __  .        ^       '  "' 

I  cert.fy  that  the  information  prow.ded  .wiL,e.  a.<.L,.ite    anlro^pr,..     I  a.uncw  one  ir^t   --.  -.'<e  u   vi^i,  ,r-         i 

pursuant  to  Title  18  U.5  C  Section  TOOT  '  "  ■  -  ^f  V  "-^'i  ■•*  !.--.>it^tr.  ? 


16    SIGNATURE 


1 r— -* 


17  ,OAT[  XV\i\;oo)' 


18    REGiSTRATION  NUMBER 


GOVESSVtNT  LiSf  ONLY 


119    CLERK 


|20    DATflYYMMOO) 


DO  Form  2581.  FEB  94 
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ION  NAME  AND  ADDRESS.    Enter  your 
ame  and  address  exactly  as  you  would 
jr  on  information  mailed  to  you.    P.O. 
red.  j  . 

2.  EMPLOYMENT  CONTACT  ADDRESS.  Enter  the 
address  of  your  Human  Resources  Department  (if 
different  from  item  1). 


Enter  the  name  of  the 
anizationai  contact  to 


3.    ORGANIZATION  CONT 

individual  who  will  serv 
Operation  Transition 


4.  EMPLOYMENT  CONTACT.  Enter  the  name  of  an 
individual  in  your  Human  Resources  Department  who 
can  answer  specific  questions  on  employment  and 
positions  available  (if  different  from  item  3). 


Entat-4fee 

'y  )ur 

I,  if 


5.    ORGANIZATION  TELEPHONE  NUM 
area   code   and    telephone    numb 
organization.   Please  enter  a  direct  line 
available. 


6.  EMPLOYMENT  CONTACT  TELEPHOtJE\i(lU>/ldER. 
Enter  the  area  code  and  telephone  number  for  your 
employment  contact  (.if  different  from  item  5).  Please 
enter  a  direct  line  or  voice  mail,  if  available 

7.  FAX  TELEPHONE  NUMBER.  Enter  the  area  code  and 
telephone  number  of  your  FAX  machine 

8.  FAX  ROUTING  ADDRESS.  Enter  "any  additional 
information  that  may  be  needed  on  the  FAX  cover 
sheet. 

9.  HOW  DID  YOU  HEAR  ABOUT  OPERATION 
TRANSITION.  List  the  source(s)  where  you  first  heard 
about  Operation  Transition.  l 

10.  IS  YOUR  ORGANIZATION  A...  Check  the 
appropriate  box:  a.  Private  Sector  employers  are 
those  who  operate  on  a  "for  profit"  basis  b  Public 
Service  Employers  are  Iocj'',  state,  or  federal 
governmental  entities.  Community  Service  Employers 
are  certified  non-profit  organizations  or  associations 

11.  TYPES  AND  LOCATIONS  OF  POSITIONS  IN 
ORGANIZATION  LIKELY  TO  BE  AVAILABLE.  Briefly 
describe  the  positions  (job  types  or  titles)-  and  the 
location  of  the  positions  which  may  be  available  for 
employment  referrals 


12.  PROCEDURES  FOR  APPLYING  FOR  AVAILABLE 
POSITIONS.  Briefly  describe  how  the  applicants 
should  apply  for  available  positions. 

13a.  SIZE  OF  ORGANIZATION.  Briefly  describe  size 
(number  of  personnel,  branch  offices,  etc.)  of  your 
organization. 

13b.  MAJOR  FUNCTION/BUSINESS  ACTIVITY  OF 
ORGANIZATION.  Briefly  describe  the  major 
business  activities  (financial  consulting,  food 
processing,  etc  )  of  your  organization. 

14a.     IS  YOUR  ORGANIZATION  INVOLVED  IN... 

Please  indicate  if  your  organization  is  involve^  in 
these  activities.  Specific  services  are  avail^Jjfe.  if 
none  of  the  above  applies  check  box  "5." 

14b.  ARE  YOUR  POSITION(S)...  Indicate  if  the 
compensation  for  these  positions  is  commission 
only,  salary  only,  or  commission  and  salary 
combined. 

14c.     IS  AN  INVESTMENT  OR  FEE  NECESSARY. 

Indicate  if  acceptance  of  the  position  requires  a 
monetary  outlay  by  the  applicant.  This  includes: 
membership  fees,  agency  fees,  start-up  kits, 
inventory  investments,  or  tuition.  If  yes,  specify  the 
■t  onwonnt^he  applicant  would  be  expeaed  to  pay. 

EMENT.     Your  signature  in  item    16 
acceptance  of  the  agreement  in  this  item. 

se  make  certain  that  all  items  above  have  been 

completed  in  their  entirety  Sign  and  date  the  form 
in  items  16  and  17. 


MAIL  OR  FAX-W+EjCOMPLETED  FORM  TO: 

OMDC 

A'TENTION:  Operation  Transition 

B(x,100 
''PcrtOrd.CA  93941-0100 
jFAx:(Ag8)  656-2132 


"'" 

[  ^ 

-< 

-Z. 

1  ^ 

OD  Form  2581,  FEB  94  (BACK) 
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Appendix  C  to  Part  77-DD  Form  2531-11.  Public  and  Community  Service  Organi/ation  VaTidatioT 


PUEUC  AND  COMMUNITY  SERViCE  ORGAMZAr.ON  VALIDATION 


Cr.'S  fjc    C704  OiJt 


V       ^.     VtAl,.-  DO.NOT  RtTURN  YOOR  COMPUTED  FORM  TO  £iTK£R -Of   TrVESf   finp^f;^.  <  a«r,vr 


?'-t*'^'_^D^^'i5I  RtJ^URN  YOOR  COMPUTED  FORM  TO  £iTK£R-Of   TrVfSE   ADC:RE5St S  ABOVf 

■  rn».t>.tTtr,  c.ri.  -  -.     -...„^    .  ^,.      OPERATION  TPANSITlON  SOX  ICO.  FORI  ORD.  CA  93S4  1  C !  C: 


RtV^^  COMPlfTtO  FORM  -:;     CMDC.  tJlu 
1    MAM£  Cf  GKGMMTiATiO."*  ~~ 


?.  ADDRFSSCFCRiiAN'.'flliON 
ogif /jPCooc^ 


3    PGir.T  Of  CONTACT  ^OR  ORGANtZAJ^yiN 

/l^N 

PCi'JT  Of  COVTACf  If  LtPrtOfeSf'NL-Mf  E»!  ;.o:  ^j^  ^.-j  r 

^ J — V __ 

5    PRIMARY  S£HVIC£  CATEGOKl^rtS;  .'"^  cur  p  ,t^j  ,  :-n,,fP< 


A 


Cod-'-j 


t  rrr.  ■  d.-,c  < 


■iTpgnry^i  "or  me  J  gc  fo  .;i-i-  6) 


a    tLtVENTASr.StCONDART.  OR  POSTCtCCNOARYSCMOOl  TEACHING  OR  SCHOOL  AOMiNISTfcArON 


b.SUPPOST  Of  SLJMtNTAHy.SFCONOARY. OR  FOSTSlCONDAry  SCHOOL  TEACHING  OR  SCHC0l«D,M(^-TRfiTlON 


U    rNVRON 


i«    jOBTRAlNi^G 


^  F'u^^^c°r*""* ''°*' •""'*''"^^ ^-■?'^?^^"^''^^-'-'  OTynrTv.ANlrT?3^£TT?T>l,".^7:^TlST-ii^TiT7T?7T.^  T^sf^^o 


'    T^P:  Or  iERVICc 


r^\ 


a    PL'Si-IC  (f^riXra:.  Sfoft,  c  (.xa/C; 


9C  !r  ;tpt 


y  /' 


CCWML'V  TY   f.Vi.ri  p,  o^f  Oioanva. 


LL 

j    PUBLIC  SERVICi  HtADO'JAf.Tf  FS  AG'Trv 


•5|     i 


b    HSADQUAPTfc?  POis;  O'  CG^'ACT  tf»C  ruSlTiCN 


:c.   7,  a  PH  iiM  N\,'.',Si=  fpR  Pr  i'.T  Of  f  O^lAcf  ,>„/<,cV  Jrrj  C~r 


9    COMV.UN.TYS'RViCl  /  NON  r-RCFIT  Ort.1AN';ATiON 

IWfOR'AM     ?'-rav:jr..3chitopvofihP,WVlotlrro(Oe'.-.rr,.,.,r„3n,rd,«!,nc-ynu,o.Ccr,ri.-U    <.,..,  ,.-,  s.  =0'  "        i . 
5t^'>JS     ALo  .r.Jodt  ^  fcpy  cf  ,0^-.  '.^QS-  .-a-c,  ^  innual  rrpor    miSMon  5t.->t.-,r.e'it.  o-  o«t»».  KJcc.r-,r,n,  '  '    '  "  "' 

Af'ILlATf  %AM[    AND  aOOI^T '•i~.  :ru:J^ 


ipi;'gn  0r-5«rtH* 


ii^'t  4  l>    I    .HJ".' 


b    Aim   ATf  ^^-,^7  Of  CC^T;  i  '   ANC  Jl;S:T".~s 


c.  TELlPMONt  NLIMBEKIOR  PCINT  OF.CCNTACT 


10      AGRtEMfNT 


-1 


.*^j  t  *:-j» 


3    NAME  AND  TiTIF   .-I'lPair  p.',pr  or  rvp' 


b    SIGNATURE 


00  Fo'Ti  2581-1.  FeBg4 


t    DATE   (  f  c  WU.'jj 
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form  collects  information  to  be  used  to  certify  an 
I  the  Public  and  Community  Service 
gistrv  under  thC  provisions  of  Section 
w  102-484 

e  organizations  are  defined  as  federal, 
Icrnmental  entities 

Co'mmunitv  service  organizations  are  non-nrofit 
organizations  oi  associations  which  provide  or  coordinate 
the  delivery  of  services  in  the  public  interest. 
"Organizations  affiliated  withihe  L  n.ted  \V  ay  or  Combined 
Federal  Campaign  presumfjtt^eiy  quahfy  as  community 
service  organizations. 

Organizations  involve^ 
not  be  considered 
organizations: 


tne  following  activities  will 
OT  community   service 


(1)  Businesses  organized  for  profit, 

(2)  Labor  unions; 

(3)  Partisan  political  organizations;  and 

(4)  Organizations  engaged  in  religious  activities, 
unless  such  activities  are  unrelated  to 
religious  instruction.  worshfprsgrvicesnJTany 
form  of  proselytization. 

Public  Law  102-484  also  provideb 
members  of  the  military  services  retiring  i  lak 
duty  receive  additional  militafy  retireme 
working  in  public  or  community  service  ^gaMzattor^ 
receive  this  credit,  the  retiree's  emplonftg  orgaiiizali 
must  be  on  the  Public  and  Community   Service 
Organization  Elegistry  and  have  as  its  primary  function(s) 
one  or  more  of  the  following  categories  of  public  or 
community  service: 

a.  Elementary,  secondary,  or  postsecondary, 
school  teaching  or  school  administration  . 

b.  Support     of     elementary,     secondary 
postsecondary  school   teaching  or  school 
administration. 


7cr;d 


certain 
(jm  {active 
ts  bv 
To 
tion 


c. 

Social  services 

d 

Public  health  care 

e. 

Law  enforcement 

f. 

Public  housing 

g- 

^Public  safety 

h. 

Conservation 

i 

Emergency  management 

i 

Environment 

k. 

Job  training 

3.  POINT  OF  CONTACT  FOR  ORGANIZATION.  Provide 
the  name  and  job  title  of  a  person  who  can  answer 
specific  questions  about  the  organization. 

4.  POINT  OF  CONTACT  TELEPHONE  NUMBER.  Enter 
Lh.e  area  code  and  teleohone  number  for  the  point. of 
contact.  Piea.se  enter  a  dira^t  line  or  voice  mail 
extension  if  available  / 

5.  PRIMARY  SERVICE  CATEGORY  (lES).  Select  the 
cateijorv  that  represents  the  core  mission  of  .your 
organization  or  department  If  you  provide  primarv 
services  in  two  or  more  of  tne  categories,  select  all 
applicable  categories.  As  aiscussed  above,  the 
organization's  primary  functions  must  be  in  one  or 
mofe  of  the  listed  categories  i5a  -  5k)  for  a  militarv 
retiree  to  be  eligible  for  additional  retirement  credit,  ff 

our  primary  service  category  is  not  listed,  go   to  Item 


6.  ORGANIZATION  FUNCTIONS.  If  your  organization 
provides  primary  services  in  categories  other  than  5a- 
5k,  briefly  describe  those  function  Ts) . 

7.  TYPE  OF  SERVICE.  Indicate  whether  your 
organization  provides  public  or  community  service  by 
checking  the  appropriate  block.  Public  service  refers  to 
federal,  state,  local  government  organizations  or 
agencies.  Community  service  refers  to  certified 
nonprofit  organizations  or  associations. 

8.  PUBLIC  SERVICE  HEADQUARTERS  AGENCY.  If  public 
service,  provide  the  name  and  address  oT  the 
organization,  if  any,  to  which  ^our  organization 
reports.  Include  the  name,  job  title,  and  telephone 
number  of  a  person  who  can  answer  specific  questions 
about  the  headquarters  organization. 

9.  COMMUNITY  SERVICE  /  NON-PROFIT 
OHCANIZATION.  If  a  community  service  organization, 
attach  a\ copy  of  the  IRS  Letter  of  Determination 
ii  dicaiink  that  your  organization  has  received  IRS  501 
<<!)  t^Ltax-exempt  status.  A  community  service 
o  ganization  will  NOT  be  validated  without  the  Letter 
o  Determination.  Also  include  a  copy  of  your 
o  ganization's  annual  report  or  mission  statement  or 

-4-aAach  other  documentation  about  your  organization's 
functions. 

Provide  the  name  and  address  of  the  organization, 
ifany,  to  which  your  organization  reports  or  with  which 
it  is  affiliattir-TProvide  the  name,  job  title,  and 
telephone  numbe  •  of  a  person  who  can  answer  specific 
questions  abou .  the  headquarters  affiliate. 

10.  AGREEMENT.  Completion  of  this  section  and  a 
signature  by  a  i  c  r^anizajtion's  representative    attests 


ALL  ITEMS  .MUST  BE  COMPLETED 

1.  NAME  OF  ORGANIZATION  .  Print  or  type  t'.o  n.ime  of 
vour  organization  Please  be  .^Dfcific.  For  examoie,  ifthe 
police  rfepartment  of  the  citvofOakdaie  k-  registering,  use 

Oakdale  Police  DepartrrLont"  as  the  organization  instead 
of  the    CUyofOakdale." 

2.  ADDRESS  OF  ORGANIZATiON.  F.rur  the  addres^s  of 
vr.ur  organsiation  exactly  as  vou  would  lilxtit  to  appear  on 
information  mailed  to  you.    Please  avoid  P  O   Boxes  when 

possible 


\ 


to  the  information  s  accuracy  ana  completeness. 
or  fa*  Jie  completed  frnfrk  to; 

DMDC  -        ^     ■ 

ATTN   OPERATION  TRANSITION 

Box  100 

Ft  Grd.CA  93941-0100 


Mail 


FAX;  (408)656-2132 


r^ 


Please  call  the  Defense  ^lanpqwer  Data  Center 
(D.VinC)  Helo  Desk  at  l-80q-7;if<3677  between  the 
hours  of  6  .KS\  and  6  P.M  Pacific  ;time  if  you  have 
questions  or  need  assistance  \vtth  this  t'o/m 

Community  service  organizations  •  -  Rememlier  to 
attach  a  copy  of  your  IKS  Letter  of  Determination 
and  an  .mnu'al  reporter  mis.>»ion  statement. 


DD  Form  2531-1,  FEB941BACK) 


elLlINC  CODE  SO0O-04-C 


16 


Federal  Register  /  Vol.  59.  No.  153  /  Wednesday.  August  10.  1994  /  Rule.  .nH  Regulations 


40819 


Datc-d:  August  3,  1994. 
L.M.  Bynum, 

Altfirnute  USD  Federal  Feg-ster  Uaison 
Officer.  Dipartment  of  Defense. 
iFR  Due,  94-1-9438  Filed  8-9-94:  8:45  ami 

BILLING  CODE  5000-04-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33C5RFart100 

[c6o  09-94-022] 
Rrti^2115-AE46 

Special  Local  Regulation;  West 
Michigan  Offshore  Powert)oat 
Challenge,  Lake  Michigan,  Grand 
Haven,  Ml 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  marine  event, 
West  Michigan  Offshore  Powerboat 
Challenge.  This  event  will  be  held  on 
Lake  Michigan,  Grand  Haven,  MI  on 
September  11. 1994.  The  West  Michigan 
Offshore  Powerboat  Challenge  will  have 
an  estimated  50-70  offshore 
powerboats,  racing  in  a  closed  course  on 
Lake  Michigan  which  could  pose 
hazards  to  navigation  in  the  area.  This 
regulation  is  needed  to  provide  for  the 

My  of  life,  limb,  and  property  on 
navigable  waters  during  the  event. 
:  DATE:  This  regulation  is 
effective  n«<m  12  p.m.  (EDST)  3  p.m. 
(EDST),  Sep?fei»ber  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Thibodeau.  Marine  Science 
Technician  Second  Class.  U.S.  Coast 
Guard,  Aids  to  Navigation  &  Water\vays 
Management  Branch,  Ninth  Coast  Gua'rd 
District,  1240  East  9th  Street,  Cleveland. 
Ohio  44199-2060,  (216)  522-3990. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  uxists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District 
until  July  25,  1994,  and  there  was  not 
sufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Scott  J.  Smith.  Lieutenant  Junior  Grade, 
U.S.  Coast  Guard.  Project  Officer,  Aids 


to  Navigation  &  Waterways  Management 
Branch  and  Karen  E.  Lloyd.  Lieutenant, 
U.S.  Coast  Guard,  Project  Attorney. 
Ninth  C»ast  Guard  District  Legal  Office. 
Discussion  of  Regulation 

The  West  Michigan  Offshore 
Powerboat  Challenge  will  be  held  on 
Lake  Michigan,  Grand  Haven.  MI  on 
September  11,  1994.  This  event  will 
have  an  estimated  50-70  offshore 
powerboats,  racing  in  a  dosed  course  on 
Lake  Michigan  which  could  pose 
hazards  to  navigation  in  the  area.  The 
effect  of  this  regulation  will  be  to 
restrict  general  navigation  on  that 
portion  of  Lake  Michigan,  between 
Grand  Haven,  MI  and  Port  Sheldon.  MI. 
This  regulation  is  necessary  to  ensure 
the  protection  of  life,  limb,  and  property 
during  this  event.  Any  vessel  desiring  to 
transit  the  regulated  area  may  do  so  only 
with  prior  approval  of  the  Patrol 
Commander  (Commanding  Officer,  U.S. 
Coast  Guard  Station  Grand  Haven.  MI). 
This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in 
the  authority  citation  for  all  of  Part  165. 

Ff>deralism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B,  it  is 
categorically  excluded  from  further 
environmental  documentation. 


Economic  Assessment  and  Certification 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  sectior.  f.{a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Officeof  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26,  1979).  The  Coast  Guard 
expects  the  iH;onomic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  polfties  and 
procedures  of  the  DOT  is  unnecessarv. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 


under  the  Paperwork  Reduction  Act  44 
U.S.C.  3501  ef  seq. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U  S  C.  1233:  -19  CFR  1.46  a.nd 
33  CFR  100  5.5 

2.  A  temporary  section  100.35- 
T09022  is  added  to  read  as  follows: 

§100.35-T09022    WestMiC    Tan  Offshore 
Power1>oat  Challenge,  Lake   ..chlgan. 
Grand  Haven,  Ml. 

(a)  Regulated  area.  That  portion  of 
Lake  Michigan  from: 


Latitude  Longitude 

43°  03.4   \  086'  1 5.3'  W  (Grand 

Havfn 
South     Piprhedd     Entrance     Light,     LLNR 

18%5).  thenio  along  the  breakwater  and 

shoreline  !o 

42'"  54  8'  N  086=  1 3'.  thence  to 

42"  54.8' N  086M5.7',  thence  to 

43   03.4' N  086°  15  7,  thence  to 

43°  03.4'  .\  086'  15.3'  W  (Grand 

Haven 

South     Picrh.^at)  Entrance     Licht.     LLNR 
18965). 

(b)  Special  local  regulation.  This 
regulation  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants.  Any  vessel 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander. 

(c)  Patrol  commander.  (1)  The  Coast 
Guard  will  patrol  the  regulated  area 
under  the  direction  of  a  designated 
Coast  Guard  Patrol  Commander 
(Commanding  Officer,  U.S.  Coast  Guard 
Station  Grand  Haven,  MI).  The^ Patrol 
Commander  may  be  contacted'bn 
channel  16  (ise's  MHZ)  by  the  call  sign 
"Coast  Guard  Patrol  Commander." 

12)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  ves.sel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  ves.sels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  jhe  area, 
citation  for  failure  to  compiv,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 
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(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristicv       ■j 

(5]  1  he  Patrol  Commander  may  ^^^ 
tprm.r.ate  the  marine  event  or  the 
cperat.cn  of  any  vessel  at  any  time  ;'  .- 
deen~.ed  necessary  for  the  protection    • 
iir>,  li.r.b.  or  property- 

(61  .'^.ii  perso.as  m  the  area  shaii 
c.onp'.v  with  the  orders  of  the  Goas' 
Gua.a  Patrol  Coc-.mander. 

(d!  tf'^fctjve  da:°.  This  se<  uon  v\  i • ; 
uB'^c"  -j  effective  from  12  p,;T..  (ESDT; 
tnti!  3  p.iri.  (EDST)  on  Sep:>,:nber  11,  , 
19{^4,  ur.ie-s  otherwise  term.nated  t.', 
the  Co„..'.  Guard  Patrol  Comniande- 
(Corr.r-.ariding  Otfice'-.  U.S  Coa-Jt  Gu.^-  ; 
Sta'ica  Grand  HiVen,  M!). 

D:  "  .  la'.y  26.  i  i^i 
RudiV.Peschei, 

P-'urhi.mra!,  US  Coast  Guard,  Vrtrntncnd'T. 
'.infh  CnstCuard D. strict 


rr-.C- 


;0C€  M;5-!i- 


;CGD'  "--53-003; 


(War-*; 


•*g»  3roi.»-;d;  Pacific  Ocesn 
1  Bay),  '.-^  >no'ulu  H:;.'bc;r.  hi 

:  Cid?'  Guird  DCT 


a.-VvA-:!';  r.",.5-rulf  elimrn.Tfes  the 
exjs'i:-.^  anchor^g'?  grou'.d  fo^  nitrate 
lid'-.'n  suj^sels  cC  honoluJu  Harbor  o'  c 
eslabUihes  fournevi-  ap.chr.ragegroy.-d- 
Tht!  pviipo.se  o! ';  e  regubtion  is  to 
prov;  i:;  safe  ancliorage  g.<-ounds  fcr 
comoi^i'Cial  vejv=tso!l  Honolulu 

E=r Ecv :  t  .iA-E    ;  r^ptem^r  S.  1934 
ij'^  =  :35E3:  Un'-e-.;  other'^'ise  indiuacr^  i. 
ui>L-     :  ts  rpferr^dto  in  this  prea.T.':. 
ire  c-y .  .ii^le  for  tnjpecti.in  or  cop> . ;. ,  - 
at  thtf  otiicfc  oFCc-:n:Ti::n  jer  (OAN). 
Fgurt=^w-rth  Coi'.';'  Guard  Distri'jt..  Pr;...-  -, 
KalariiTix'.aale  Fc-dsrai  Building.  300  AU 
'Maa-;iB'.vd.,  Honolulu,  Hawaii  9G8'f - 
498'ii  SetA'een  CilG  a.m.  an:'.  3  p:m.. 
vlai4i ;.  .■  thrc-jcl-f  Friday.  excs;pt  Federii 
*o:: .':  ,  •  The  'eit-:>t.r:'.e  r.-mheris  [bOH] 
T4I-J   15. 

SLiP'''L£l*«NTARY  iXrDRMA'I^N: 

Drafting  Informaiion 

The  principal  persons  ii;volved  v 
drafiuig  this  dot^ument  are  LT  S.S. 
BECKERMAN,  Project  Manager, 
Fourte-^ath  Coast  Guard  District  Aids  'd 
NaviiJ'ition  Branch,  and  CDR  B.N. 


DliRH.\M,  Project  Coun^l,  Fourteenth 
Coa.s-  Guard  D;.s*rict  Legal  Brand; 

Regulatory  Hisior)- 


putii;-^!-, '.;  a  r-o:ici  of  prrcosec 


the  Coast  Gi!.'.rJ 


Q:\  Mtr(.h  H, 
ubh.i.d 
ru!t::r.;-.k;:ig  '.r.  U.e  Federal  Register  for 

tnese  re^ulat.ors  '.'y  FK  10^72).  The 
C  orj ."  G  -I'i  d.r.  'iTot  re«;e!/e  any  letters 
I  oin';  •a.'.::.^  :■:.  t:.-?  propo.^at.  The 
pub-.' -I'.ejri,.^  ivas requested,  and  r;OiVt- 
u  •?.  >  f,- 1,; 

Barksaiiinri  ^iid  Purjn'iie 

I ;  '•  (  nchora^e  for  nitrate  laden 
vesse^i  off  Honou'.Li  Harbor  was  a  tiuid   ' 
over  fM  i^i  Wund  War  K  •'.nd  no  lunger 
neeGM    it  encompassed  n'.^ch  of  the 
area  2V  iiiable  for  con.iner-jiaL  vessels  to 
anch  ;-  off  Ho.^oluiu  Harbfjr. 
E'.iniir.  King  the  nitrate  sr.chorage  allows 
tiie  e*^.-i  bli.shnient  of  foi.r  nrrw 
anchor  iges  and  bet'.e;  u.^se  of  thc- 
avr!^'!"  anc^iaringaraa.This  rule 


Smai: 


Th 
suhs:.:i 


(3  U.S 

not  ha 


bri:  .,  jTje  reguU'.iorts  t;.  line'wi'h 
currenl  practice. 

Dis<;us4ion  of  Coronjr- 

No-'.,  ■Timer.ts  were  rs^'tved  during 
the'co:  '.inent  period.  No«.hr»ages  wev-- 
made  i )  the  proposed  rKV, 

RegcliJ  'ury  Evaluation 

Thi-«  r  .le  ij  f.oi  cnnMudred  a 
sigaili;  ,;nt  reg  jlatory  action  undtir- 
Lxe:u!  \*,'  Ordyr  12866  and  is  not 

gnifii  jnl  under  tiie  Department  ot 
Trans;  ortati^n  Fiegulalory  Policis^s  and 
i-rocec  jn^s  H4  FR  1104!'t;>ebrua'y  26, 
197  J )    riie  Coe.*;?  Guard  expects  the 
ecorr:>:  lic  impict  of  ihi.^  rale  tabe  so 
minin'.  iVthat  a  Pegulatory  Evaluation  is 
unnt-vi  >5ary  The  only  eToct'of  th's  rule 
15 to  fi,  33117  establish  anchorage 
grci.:.;  s  for  coTHP-ex-idal  ve.>sels'Oti 
Fiono:  '.u  Harbor  in  areas  where  tfi^v 
pre-f . !    y  Bnchor.  "Th^  riie  does  nol 
restri'    access  to  any  f3•r^■.•ey  or  channtl. 
or  U'T    acxess  to  any  facility  or  a^ea 
prev;  o 


sly  accessible  to  vessels..Tfie 
prim::^'  intent  of  the  rule  is  to  designate 
'.ommercial  vessels  of 

Honolliu  i-!J::..r. 


Paperwork  Reductton  .V:.t  (44  U.S.C. 

Federalism 

The  Const  Guard  ':.a.>  analyzed  thi.s 
rule  in  accordance  w-'h  ths  principaU. 
arrd  criteria  coiitaicvd  ir.  Executive 
Order  12612  and  has  detern^.ined  th^it     > 
'his  rule  Goes  nothave  iuffli-r-^r.t 
lederalism  imp!i:.ati.jns  to  warra'U  th..; 
prtparation  cf  a  FedsT-ili^rri  A.s>-ss-n^:'- 

Environment 

Thf  Cc  T?;  G'.i  ird  ( onsidered  tho    ' 
enMronnit'P.ta!  irr^act  of  th:?  ru'd  a;-.a  ' 
concluded  that  under  st-c?:on  Z  B.i.c  f.i 
CoTU-:iindantInstri::tionM!64rT  !?,, 
this  nik-  IS  calegoricaliy  excliided  tVc-^t 
further  env.ronrr.fcnial  doc.un.entatiori. 
A  Categoiical  E.xciusion  DHtenranalinri 
is  availab'le  in  the  docket  for  iri.-peciirr-. 
orcopyin>i  where  inCKrifad  under 
/ACCRESSES. 

List  of  Suhjc'cts  in  i'J  Ci-R  Pat  llli 

.*.nt,hora^  ■  ^rou.ij-    - 

Regulations 

For  the  reasons  »;<!  out  iti  tb? 
y  reanihie.  the  Coast  Guard  amen<is  'i  ', 

f'~i\  Fur'  11^  •1'^ '.  "tT-.'^v 

PAPT  lie— ANCHOPAvn^  /• 

RHGU-.ft.TlOfrS 

1.  The  authority  caatson  fer  Paff  1 1  ••' 
I  :  ntinaes  to  read  as  fallovfs: 

;\uthor;ty.  ;j  [I.S  G  «'l,  29W.  20J5  U'   ' 
2071;  4q  GFH  !.45w.d  I'j  CF8  1  GS^Hg) 
.  S.'ct ion  1 10'- la  aod  each  »ecti6t;  liilei  in 
liata  is  also  iRS'.if'i'>in.^jr  31  (T-S.C  I2j  : 
anJ.f.i.'J-l 

2.Seclii),]  lin.2>=;  t-;  amtirtd^d  t.3>c-.  < 
asioUnv 

§  '■  1  r.-lZZ    t^ac-'ic  0',t.y-,  W.un.-j.i  8a/>, 
honoiuli.  ria.'Djr.  Hs:(i.oi!  iDstu.r:  NAD  BCv 

(a)  Thy  an{:h(«r?ge  E'rrand  •;—  . ! 
Aiichoragf  A.  The  waters  hou:.d#d  try 
the  arc  of  a  cin:ie  -.\-un  a  radi-.is  of  :^'.'! 
V.Trds  wilh  the  cervt«f  located  at; 


^ntitics 


m  pact  of  this  rule  on  a 

;»;3!  nu.Tiber  of  STi^i'  entities  is 
exnt  ■ !  "J  to  be  minima!.  Therefore,  the 
Coa-'  i  ,uard  certifies  uh:^«r  section 

of  the  Regulatory  Flexibility  Ar;t 
>  G.  601  et  seq.)  that  this  rule  will 

fe  a  significant  econor.dc  i.T.pact 
on  a  s)  hstantia!  numh.er  cf  small 
t-ntitie ; 


Collection  of  Information 

This  rule  cor.tain.s  no  collection  of 
infonna'ior.  requirements  under  the 


LitiHtiir 


L'j:^(£ufif-: 


(21  .Xr.chorage  B.  T-ne  waters  bounded 
bv  a  line  fonnecting  the  folicving 

t  oord!nauj;>: 


Litimd- 

Lar.g^'rc'-- 

iV\7-o<y 

\ 

l''<7=;4'40 

W.t- 

_IM7'22' 

N 

157'54'40' 

VV,  t.i 

l\'-\7-ZZ 

N 

157°54'19' 

VV;  fo 

21°17-0t.' 

N 

■      157'-54-19 

\V;  a;:d 

*<» 

thence  tv 

'1 

^y\7ii-V 

\ 

1'7'54'40 

VV 

(3)  Anchorage  C  The  waters  bounded 
by  the  arc  of  a<:ircle  with  a  radius  of 
450  yards  wilh  the  center  located  at: 
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1  =  1"  0&    N 


t.''-r.f.:ji:t- 


{■<,  Anchorfcgp  D,  Tr,e  waters  boh.-i(i.-ri 
n  the  arc  of  a  circie  with's  radius  of 
;-0  ■  7,:ds  wiih  the  rerUT  jrcalttj  ft' 


.f.-e 


ir,.-. -..•;,£?. 


!-    !h(';tgj],;t;ors   !l J  -^ju  r.ors  must 
be  f  .ictci  inside  the  anthorrige  areas. 

(2;  The  anchorages  are  general 
anchcrigts  for  ccinrr.crLial  vessels. 
Ar.chorage  A  sjiould  bp  used  on!\  if 
Anrhyrag"-  B,  C.  ar.d  D  c.'^e  fu;.' 

u-s;  Nc  bunk.-r.nq  opLij-.jons  or  vesse: 
to  \essel  transfer  of  oii  in  bulk  of  anv 
kind  !s  permitted  withii  .'inchorace  A 

IJ  •  Nothing  in  this  sertion  shallbe 
T'  n-;trbpd  as  relieving  the  oivner  ;:■: 
pprs  'H  in  charge  of  a:rv  v?sse!  fronv 
ccT.plying  vvil.--,  the  rules  of  nav:ga;io.n 
Tind  with  safe  n^ivigation  prarticje! 

D.i'ec  26  L  ■•.   ". >^'44 
HB  Gehnnj. 
C  rr::- vr.  d'  r    ■-. . r.  CC  Di<-U:c: 

BILLNS  CODE  <?i3-i4-t,« 


33  CFR  Part  165     - 

[CGD13-94-C23] 
R:N-2-:t5-AA9.7 

S.3fet>  Zone  Regulation;  Reactor 
Compartment  Mcve,  Puget  Sound.  WA 

AGENCY:  C  osst  Guard.  DOT 
ACTfOK:  Ten^pcrsrv  fin-i  rule.  - 


SUVMARY:  The  Cos;*  Guard  is 
r-st&blishing  a  ir.oving  sa.'^-ly  zone  with 
.'H  radius  of  300  vards  arcund  the  tues 
BARBAR.^,  RICHARD  FO.SS.  the  towline 
^nd  the  barge  tO  whil?  ;n  transit  from 
Fugct  Sound  Ndval  Sn;p\ii:n. 
Bremerton.  Washington. "through  U.S. 
navigTble  waters  untii  south  o.f^L.-iUtuce 
■i  ^32  N.  Quiets.  Washington,  at  12  p.m. 
(PDT;cn  August  n.  1^94.  The  zone* is 
n-erttd  t^;  p:f?ct  tne  tucs  BAJ^5AR.A/ 
.  RICHARD  FOSS  and  the  hhips:  fco  from 
safetv  hazards  associated  with  onlookers 
and  ethers  who  may  wish  to  \ie'.v  the 
barge  at  dose  quaiter-s.  Entrv  into  this 
zone  ;s  prohibited  un:V~5  cruihnrized  b\ 
the  Captain  cf  the  Pi.:r  _  _   -    ,  '" 

EF.cEC^TiVE  DATES:  7  nis  regulation 
becomes  ef:Vr.i:\e  on  August  10.  U<fi4  at 
6  a>m.  tPDT).  It  terminat-s  v.  hen  the 
tugs  BARBAR^^.RICHARD-FOSS  and- 
the  barge  are  south  of  Laut^oe  ■57'32  N. 
Queets.  Washington,  at  12  D.m,  (PDT)   '■ 
on  August  11.  19&4.  uniess"soonpr       / 
terminated  b\  the  Car^r.^n  of  the  For 


FOR  FURTHER  INFORMATION  CONTACT: 

LT  ].D.  Gafkjf  n,  c  o  Captajn  of  the  Port 
Puget  Sound.  151^  Alaskan  Way  South. 
Seattle,  Washjueton  98134   (205)  T7- 
f.'232. 

SUPPLEMENTARY  INFORMATION:  In 
c:C(-ordance  uith  5  US  C  553.  a  ?j.\uq 
of  proposed  rulemaking  was  ;-;ot 
published  for  this  regulation  and  go.-.d 
cause  exists  for  making  it  cf.''er.;\  e  m 
less  than  30  days  ei-r-r  Federal  Register 
pubhcation.  Pubushijig  an  NPRNl'^and 
didaymg  its  effec  tive  da'e  would  be 
f  ontrary  to  the  pubhr.  interest  since 
imm.'Hiiate  action  is. needed  to  preyent 
potential  hazards  to  the  tugs  BARB  aR.-^ 
RjCHARD  FOSS  and  the  barge  and  ouhei 
\  essels  that  may  transit  thr  area.  Less 
t.'-.an  30  days  nntic'^  was  piyx^n  to  the 
Coast  Guard  by  the  U.S.  .\£y\ .  thus, 
there  was  not  sufficient  turn"  to  publish 
proposed  rules  in  adyanc-a  of  theeyeut 
v:  to  proyide  a  delayed  effecliye  date. 


Followirc  norma! 


procedures \ 
Drafting  Information 


lemaking 
d  b*-  impracticable. 


The  drafters  of  this  reguiotion  ^re  LT 
I  D  GarKJen.  project  ofricer  for  the 
Captain  of  the  For*  and  LT  L  I  Arc-nti. 
project  atiornev.  Thirteenth  Cvh>\  Guard 
D:strir> Legal  Office 

Discusr-ion  of  Regulation 

The  cyenl  requiring  this  ref  ulalron 
Will  begin  on  August  50.  r-'a4  at  6  am... 
f'DT,  Upon  request  by  the  U.S.  Nayy. 
une  Coobt  Guorii  us  estabiisrhng  a  300 
yard  m.oying  safety  zone  around  t^-e  'ur^s 
BARBAK-^ /RICHARD  FOSS,  tre  " 
tu-.v  line,  and  the  barze  60  while  the 
y'^ssels  are  in  transil'from.  Pucet  Sound 
.X'b'. ai  Shipyard.  P:.;mer;on,     . 
W'ashington.  Uiruugh  U.S.  na\  igable 
waters  untii  south  of  Latitude  4r'32  N 
Queets.  Wa.ihing'on.  at'12  p  m.  'PDl 
on  August  11,  19&4.  This  t;an£:tma\ 
result  in  a  large  numb'^r  of  vessels  -     ' 
congregating  liear  thctigsBARB  \R.-i 
FdCHARD  FOSS  and  the  barge  or  in  ' 
thtir  paths.  Concern  is  justified  due  t-o  - 
the  hmMc>d  maneuyerabili'y  cf  the  tues 
BARBAR,\.^TCKARD  FOSS  and  the  '• 
barge  and  for  the  safety  of  the  m.ar;nrrs 
uho  mav  attemo*  to  approach  the  tuf^ 
BARBAP.-\  'RiCi lARDFOSS  and  th.'"     ' 
barg=  d,;ring  their  L-ar..=.it  es  well  as 
other  vessels'in  the  immediate  \  .t:n:t\ ' 
This  moving  safety  zc^ne  will  be 
enforced  by  reprcsentdtives  of  the 
Captajin  of  the  Pert  Puget  Sound.  Seattle! 
Washington.  The  Captain  of  the  P*rt 
m.ay  be  assisted  by  other  federaT  . 
agencies- 

This  Regulation  is  issued  pursuant  to 
33  use  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  cf  Part  103 


Regulatory  Evaluation 

This  temiporary  final  rule  is  nr.t  a 
significant  regulatory  action  ^rnU  r 
section  3(i")  of  Exetu'tiye  Order  126':  Td 
and  does  not  require  an  assessment  cf 
poten'ial  costs  and  benefits  under' 
section  6[aj(3)  of  that  order  it  has  been 
exem.pti-d  from  rc.irw  by  the  Office  cf 
Management  and  Budget  under  that 
o:d»r.  !t  is  net  sigilifirant  under  th" 
r^-u'atory  pohci.^s  and  procedures  if 
the  Department  of  T.-an'^p-rtatmn  ;D0~ 
(44  fR  11040.  February  26.  l!j79J.  Tr.r- 
Coast  Guard  expects  the  economic 
impact  cf  tnis  proposal  to  fce  so  mmimai 
that  a  full  Regulatory  Evaluation  under 
parai-'jph  lOe  of  the  reg.iiaiory  policies 
and  pr'.K  edur<=s  cf  DOT  is  umieccsar; 

Federalism 

Th;<;  .T-tin;:  has  beon  ar.ahzcGM-. 
accnrdance  w,th  the  pnnciples  and     • 
criteria  conviined  in  iExecutiye  Oroer 
1261:?.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  net  ha'-'  - 
sufiirient  federalism^  u.iplications  tc 
warrant  the  prrrdraticnof  a  Federajism 
Assessn.'e.'^t 

Environmental  Absessm.ent 

Th.s  tmai  rijle  has  been  thcrcuch!-. 
r-yiewed  by  the  Coast  Guard  -.-.r.a 
deicrmined  to  be  categor.r^ly  exc.uu.-u 
from  further  er.vironmentil  ,'      ' 

docum.entation  :n  a..cordun,-e  v/ith 
section  2.B.2  c.  of  Com.mandant 
Instruction  Mlu475.lB.  A  Categorical 
Exclubi on  Determination  stctement  has 
been  prepared  and  placed  in  th?  • 
rule.maLng  docket.     > 

List  of  Subjects  in  33  CFR  Part  10^ 

Harbors,  Marine  safety.  Noy,g..-.,, ;-. 
i-Aater).  Repcrtingsnd  recordKee;i.-£ 
requirements  Security  measures, 
Water^ya\-s^ 

Regulation 

In  consideration  of  the  fcireg<^ing. 
sfikpan  C  of  Part  165  cf  Title  35.  C-^- 
of  Federal'  Regu!h*K«is.  is  amer.did  a<.'. 
foilmv-s: 

PART  165— [AMENDED] 

1  1-ne  authority  cnation  for  Fart  : :  " 
continues  to  read" as  foJ'Jows: 

Authority:  33  US  e  12"1.50i:SC  "i- 

33  CFK  1  03-i;g'i.  6  i.^-i  (  ',--6  erd  ',v:  ' 
49  CFri  1  4f> 

2  ,A  ,-.<;-.\  Section  165  Ti:--C'ic.  .s. 
added  to  read  as  follows. 

§165.Tl3-0-;9    Safety  Zone  'ucf^tScu'c 
WA. 

;a,  LoLOticr  The  following  area  ..-  a 
•-afety  zone:  All  waters  with::;  300  \a.\  s 
c:  the  tugs  BARBAR.^,R1CHAKD  FO<->. 
t.-,o  towline  and  the  barge  CO  whiie'in  ' 
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transit  from  Puget  Sound  Naval 
Shipyard,  Bremerton.  Washington, 
through  U.S.  navigable  waters  until 
south  of  latitude  47''32'N,  Queets. 
Washington,  st  12  p.m.  (PDT)  on  August 
11,  1994. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  Section 
165.23  of  this  port,  entry  into  this  zone 
is  prohibited.  ui.ie>£  authorizfsd  by  the 
Captain  of  the  Port  or  his  designated 
representatives.  The  designaied 
representaiivfc  of  tht  Captain  of  the  Port 
is  any  Coast  Guard  r,oir.m;s},ioned,        y 
warrant,  or  petty  office:  u  ho  has  be^' 
authorized  by  the  Cf. plain  ot'ihe  Port 
Puget  Sound,  to  £c'.  on  h'>.  behalf. 

(c)  Effective  d.-Jfr.-.v.  This  section 
becomes  efft-ctike  en  .■\i:j4us'  10,  19Pi.  at 
6  a.m.  (PDT).  U  tormina*;  s  wTTcn  th'j 
tugs  HARB.^R.'>.'RIC!'.\RD  mSS  ,5nfl 
thebar^e  a:t  sc.'Ji  oi  Laii^i-.ciu  if  "'^2'  N, 
Queets,  Wasi.inptan,  at  12  p  m,  (PBT; 
on  A-.:^iist  1 1  l^M,  unless  '  -or.Vr 
terminated  \>y  tUe-Captain  ^i  ^::r  P.;rt. 

Dared:  July  27, 1^4. 
J  E  Venntjar, 

Cotrmander.  i '  S.  Cctast  Gutuo.AiUr.i'ile 
Captain  of  the  Port  PmiKt  So:wn 
'  IFR  Dbc.  94-li;Sja  r.ii-d  8-'J-V4,  S  V3  ami 

EltLiNC  CODE  «.>-1«-«* 


33  CFR  Part  It  J 

> 

[CGD 13 -94-024] 

B1N2115-AA97 

Safety  Zone  Reguiaticn;  Reactor 
Compartment  Move,  Puget  Sound.  WA 

AGENC1?:  Coast  Guard,  DOT. 
.  ACTJON:  Temporary'  final  rale. 

SUMMARY:  The  Coa.st  Guard  is 
establishing  a  moving  safety  zone  3r/0 
yards  around  the  tugs  BARBARA/ 
RICHARD  FOSS.  the  tovvline  and  the 
barge  NESTUCCA  while  in  transit  from 
Puget  Sound  Naval  Shipyardi 
Bremerton,  Washington,  through  U.S. 

.  navigable  waters  until  south  of  Latitude 
47°32'N'.  Queets.  Washington,  at  8  a.m. 
(PDT)  on  August  18,  1994.  The  zone  is 
needed  to  protect  the  tugs  BARBAR\/ 
RICHARD  FOSS  and  the  barge 
NESTUCCA  from  safety  hazards 
associated  with  onlookers  and  others 

•  who  may  wish  to  view  the  barge  at  close 
qii3i4e^>EQtry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  August  17,  1994  at 
2  a.m.  (PDT).  U  terminates  when  the 
tugs  BARBARA/RICHARD  FOSS  and 
th«  barge  are  south  of  Latitude  47°32'N. 
Queets,  Washington,  at  8  am.  (PDT)  on 


August  18,  1994,  unles,'  sooner 
terminated  by  the  Captain  of  the  Port. 

FOP.  F  JRTMER  INFORMATION  CONTACT:  LT. 
J.D.  CafK-jen,  c/o  Captain  of  the  Fort 
Puget  Sound,  1519  Alaskan  Way  South, 
Seattle,  Washington  98134,  (2CG)  217- 
6232. 

SUPPLEMENTARY  INFORMAUON:  In 
accordance  with  5  U.S.C  553,  a  natice 
"^-ofpfroposed  mlemak'np  was  net 
~pT^iisr.ed  for  this  reguiatiria  and  good 

cMse  exists  for  makir-g  it  p-<':^c'.We  in 
,-^s  than  30  days  after  federal  Register 
/  publicetion.  Publishi:,-:  ar.  NPRM  and 
delating  its  effe^.tive  da'.e  woold  be 
contrary  to  the  public  interest  since 
immodiats  acti-on  is  needed  t  j  p-c".  ent 
potentol  ha/a.-ds  to  the  fug-,  BARP.\RAJ 
RJCHAPJD  FOSS  an<'  thv  barge  .ind  other 
ve.ss<'is  that  mny  tran.'-ii  th?  orea.  Li  ss 
than  10  d.'iys  notice  was  ^i'  -■>  tn  the  "-^ 
Ccast  Guard  by  the  U.S.  Navy  t^us, 
the,-e  vas  not  sufficient  time  to  puMish 
prDp.':)Fed  rule?  in  a.Jvance  of 'he  event 
.or  to  prQvide  a  delayed  effect' ve  date 
Fo'iowinE;  normal  riderraking 
proceciurcs  '.vouid  be  impracticable. 

Drafting  Information 

T'lij  drafters  of  this  regulation  are  LT 
I  D.  Gt.kjen.  project  officer  for  trie 
Cjpiai:.  yf  the  F«j:1.  and  Ll  L.).  Argenti, 
projoat  itiornhv.  Thirto-tm'.f:  Cofesi  Guard 
District  Legal  6;t~ice. 

Discubsion  of  Regulation 

T'.i  t'l.-ent  requiring  this  regulation 
\\u\  bej^in  on  Aug-jst  17, 1394  at  2  a.m. 
(PDT).  Upon  request  by  the  U.S.  .Navy, 
the  CC'3St  Guard  is  estabK?:hing  a  r500 
'.a'-  t.:'. l"g  safety  zone  around  '.he  tugs 
BAR3ArL^-  RICHARD  FOSS,  the 
tDw!:r.r-.  end  the  barge  NESTUCCA 
whiiallie  vessels  are  in  transit  from 
Puget  Sound  N£val  Shipyard, 
Brerr.crtDn,  Wasliington,  through  U.S. 
nav'gnble  w^tr^rs  until  souUj  of  Latituds 
47'j2  N,  Qi.'^Ji.  Washington,  at  8  a.m. 
(PDT)  on  Ai-^ust  18,  1994.  This  transit 
may  result  in  a  large  number  of  vessels 
congiK^gdting  near  the  tugs  BARBARA/ 
RICHAPdU  FOSS  and  the  barge  or  in 
the'-  paths.  Concern  is  justified  due  to 
the  limited  maneuverabiUty  of  the  tugs 
BAR8ARA/RICFL\RD  FOSS  and  the 
ba^ge  r.nd  for  tfie  safety  of  the  mariners 
vvho  niav  attempt  to  approach  the  tugs 
BARBARA/RICHARD  FOSS  and  the 
barge  during  their  transit  as  well  as 
other  vessels  in  the  immediate  vicinity. 
This  moving  safety  zone  will  be 
enforced  by  representatives -of  the 
Captain  of  the  Port  Puget  Sound,  Seattle, 
Washington.  The  Captain  of  the  Port 
may  be  assisted  by  other  federal 
agencies. 

This  Regulation  is  issued  pursuant  to 
33  use  1231  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 


Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It^as  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26f  1979).  The 
Co.Tst  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minima! 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedui"es  cf  DOT  is  urmeces-sary. 

Federalism 

This  jctiun  has  been  analyzed  in 
accordance  with  the  principlss  and 
criteria  ccnta'Ued  in  E.xeculive  Order 
12612,  and  it  has  been  deteiminsd  thai 
the  proposea  rulemaking  does  n-it  have 
sufficient  tVderaUsm  itaphnations  to   - 
warrant  the  pre  pa. v,!  ion  of  a  Federallsx. 
A,sse.;snient. 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
revie-.ved  by  the  Coast  Guard  and-, 
detennir  ed  to  be  categorically  excluded 
froiU  further  environment.!! 
documeritatirn  in  -icOordance  wth 
section  2.Ef '2.c.  of  Commandant 
Instr'iction  M16475.1B.  ,A  Categoricai 
Exclusion  Dt-te.'-niination  .statement  has 
been  "prepared  and  placed  in  the 
ruie.'naking  docket.  ^ 

List  of  Subjects  in  33  CFR  Piirt  163 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 


PART  16&-{AMENDE0] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Anthoritv:  33  U  S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.0'5-l{g).  6  04-1,  6.04-6. 160.5;  49 
CFR  146. 

2.  A  new  section  165.T13-020  is 
temporarily  added  to  read  as  follows: 

§  1 65.T1 3-020    Safety  Zone:  Puget  Souno, 
WA. 

(a)  Loca^ymi.  The  following  area  is  a 
safet^^a^e;  All  waters  within  300  yards 
pf-rfietugs  BARBARA/RiaiARD  FOSS. 
the  towline  and  the  barge  while  in 


r 
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imnsit  from  Pu{?et  Sound  Naval 
Shipyard,  Bremerton,  Washington, 
through  U.S.  navigable  waters  until 
south  of  Latitude  4  7'=32'N.  Queets, 
Washir  cton,  at  8  a.m.  (PDTj  on  Aupiist 
18.  1994.  / 

(b;  Jif'gv'oiionf'.  in  accordance  w.th 
tilt!  goneral  re^'jlatioiis  m  Seaion 
"5.23  of  iris  ivrt  entry  i:ilo  this  zone 
ohibited  unlt.<;s  ;iulhor'7td  hy  the  • 
ain  "f  the  Pc-i  or  his  cie?;t<nnte(i    ■ 
r'.tjrii.-o.ntr/ive.  The  deiigna^ed  (^ 

rt'pre.v^'tstive  of  thii  C<ipi.iin  of ',',e  Fort 
is  any  Coss!  Guard  Lommissioned, 
WT.rrant,  or  pp'.iy  officer  w.h?.  has  been 
authoriztid  bv  the  Cap'sin  of  thu  Port 
Pugct  Soi.nr;,  to  act  on  his  behalf.  '- 
((,)  Effective  dntes.  Thi?  section 


con.menls.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  t!!t  Federal  Regbtpr. 
ADDRESSeS:  Ccmments  con  he  mailed  to 
Carlton  Nash,  Qjief.  Rc-gulation 
Dcveiojjrnent  Section.  Air  Toxics  -inu 


iatiori  Branch.  l.;r,:'yd  States 


P. 

Eiiviror!m°-!a;  P.'olei;tion  Agencv,  77 
VVfcst  jdckson  Bovjlevard  (AT-iaj), 
Ghicci.:;o,  Illinuis  61X04. 
Copit  s  cfthc  £:-.'e'.s  si)h-i;!'r.i  and 


^t 


beccnos  effective  on  August  17,  1994 
2  a.m.  (PDTl.  It  terminates  wheii  the 
tugs  BARBARA /RfCH.^RD  FCSS  and 
the  ba.-ge  are  south  of  Latitude  47°32  N, 
Queels.  Washington,  at  8  a.m.  (PDT)  on 
August  18,  1994.  unless  sooner 
terminated  by  the  Captam  of  the  Port. 
.     DatpH:  July  27.  1994 
J.E.  Veentjer, 

Commander.  I '  S.  Count  Guard.  Aitcrnale 

Ca plain  of  the  Port  Puget  Sound. 

[FR  Doc.  94-19.529  Filed  8-9-94;  8:45  amj 

BtLUNG  CODE  491I>-141m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[WI34-01-6765;  FRL-4883-11 

Small  Business  Technical  and 
Environmental  Compliance  Assistance 
Program;  Wisconsin 

AGENCY:  Envirnnmenial  Protection 
Agency  (USEPA). 

ACTK3.N:  Direct  final  rule. 


SUMM<^R¥:  -;  he  USEPA  approves  the 
\Vist.ori.->in  Siate  i^-ifjlementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Wisconsin  for  the  purpose' of 
establishing  a  Snail  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM).  The  implementation  plan 
was  submitted  by  the  State  to  satisfy  the 
Federal  mandate,  found  in  the  Clean  Air 
Act  (Act),  to  ensure  that  small 
businesses  have  acce.ss  to  the  technical 
assistance  and  regulatory  information 
ne(.essary  to  comply  with  the  Act.  The 
rationale  for  the  approval  is  set  forth  in 
this  document;  additional  information  is 
available  at  the  addresses  indicated. 
DATES:  This  direct  Hnal  rule  will  be 
effective  October  11, 1994,  unless  notice 
is  received  by  September  9. 1994,  that 
someone  wishes  to  submit  adverse 


l'Sr:?A',s  technical  support  document 
rire  av^tjobie  for  ::;spectio:i  during 
ivcrm.-i!  busi:ufss  hours  at  the  following 
lo'.'atiSfT^-; 

United  St.i'es  E;i\  ;ronmeat.'d 
Protertion  .-jpncs.  Region  5,  Air  ;iiid 
Rad''dtim  Di\!s!on,  7?  \Ve.-:t  Jack.son 
Bouievard  ;  AT-i;.]).  Chirafio.  liiinois 
'^^■^iifi-i:  arid 

Wisconsin  Department  of  Natural 
Resources.  101  South  Webster  Strf>et, 
P.O.  Box  7921,  Madison,  Wi.sconsin 
."53707. 

A  copy  of  this  SIP  revision  is  also 
available  at  the  Office  of  A-r  end 
Radiation,  Docket  end  Information 
Center  (Air  Dockei  6102),  room  Ml  500. 
USEPA.  401  M  Street.  SW..  Washington 
DC  20460. 

FOR  FURTHER  INFORMATiON  CONTACT: 
Constantine  Blathras.  USEPA  (AT-lBf). 
-     77  Wost  Jackson  Boulevard,  Chicago. 
Illinois  1)0604,  (312)  886-0671. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Implementation  of  ihe  provisions  of 
the  Clean  Air  Act.  as  amended  in  1990, 
CCAA"  or  "the  Act"),  will  require 
many  small  businesses  to  be  regulated 
so  that  areas  may  .afsain  and  maintain 
the  national  ambit  nt  air  quality 
standards  [XAAQSJ  snd  the  eiiiission  of 
air  toxics  will  L*,^  reduced.  Small 
busiiiesses  Ir-equentiy  lack  the  technical 
e.xpertise  and  f;n."ncijl  re.su^;ces 
necessar>  ioe\ai.);«e  sui.li  regulations 
and  tu  determine  \':,e  appropr^j^e 
mech.-n'sms  f.ir  compiiance.  In 
anticipation  of  the  impact  of  tht-s.? 
requirements  on  smaij  businesses,  ihe 
Act  requires  that  Stales  adopt  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGR.^M),  ;ind 
submit  this  PROGRAM  to  be 
incorporated  as  a  revision  of  the 
federally  approved  SIP.  In  addition,  the 
A>jt  directs  the  USEPA  to  oversee  these 
small  business  assistance  programs  and 
report  to  Congress  on  their 
implementation.  The  requirements  for 
establishing  a  PROGRAM  are  set  out  in 
section  507  of  Title  V  of  the  Act.  In 
February  1992.  USEPA  issued 
Guidelines  for  the  Implementation  of 
.section  507  of  the  1990  Clean  Air  Act 


Amendments,  in  order  tc  delinr-ntc  the 
Federal  and  State  roles  in  meeting  the 
new  statutory  provisions  and  os  a  tool 
to  provide  further  guidonce  to  the  Stales 
on  submittinq  an  accvptab'e  PRCXiRAM. 

in  oruer  to  i-^,A  ivV.  ap^:rovaI,  a  Stale 
subrr.itlo!  .'n-:s:  p-cvide  for  co^h  ol  the 
fcllowinc  PROGRAM  e'e"  .>nts:  (1)  The 
establi-r.jr.''nf  of  a  Sm-i.'!  Bu-inc^s 
Aisistanct  Frograrn  :sr,.\F;  lo  ^Tovide 
tfcchi-,i( :)!  and  c<:ir,p\lr.^.cf:  s^ris'.ance  to 
small  busiresset,:  (I)  tjie  establishment  • 
of  ,1  Slate  Small  Sijsin-ss  Oiahudsm.in 
to  represent  the  inte-.^jits  o'  smell 
busine.ises  ir\  the  '•ef,..l8torv  process; 
and  (3)  the  creation  ui  e.  Compliance 


Adv;-or\  Pd! 


•I  [C.\P]  •  J  del  I '.'•trine  and 


ai.d  19^)1  VVist:onsin 


report  on  the  ovenll  effectiveness  of  the 
SBAP. 

On  November  18  I9<;i2  and  Mnuary 
21.  1993  the  State  of  Wis(c;iSin 
submitted  such  a  rROGR.\M  to  USEPA 
in  order  to  s.-tisfy  the  requirements  of 
section  5'j7.  The  submittals  contained 
the  following  portions  of  l'i91 
Wis(.onsin  Act  269  a 
Act  302:  Natural  Resources  INR) 
144.35 — small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program         * 
definitions;  section  15.157(10)  of  the 
Wisconsin  Statutes— small  business 
environmental  council  members; 
section  560.11  of  the  Wisconsin 
Statutes — small  business  environmental 
council  duties:  NR  144.399— fees; 
section  560.03(9)  of  the  Wisconsin 
Statutes — business  and  industnal 
development  (small  business 
ombud.sm.an  clearinghouse);  and  section 
96 — nonstatutory'  provisions  of  1991 
.Assembly  Bill  16.S5 — development. 

II.  Analysis 

1.  Small  Business  Assistance  Program 

Sh,  for,  50"!5'  sets  fnnh  six 
requ-rerifnts  tnat  the  State  .tils!  .m.-ri  to 
have  an  approvable  SBAP.'  The  First 
requi.-einent  is  to  e:„3L lisn  adecaa\e 
m^i.hiinisms  ior  aeveioping.  collecting 
and  coordinating  infnrmation 
<  oncerning  compliano-  methods  ai  d 
technologies  for  small  business 
stationary  sources,  and  program-,  to 
encou'-nge  lawful  cooperation  among 
such  sources  and  o»h<>r  persons  to 
further  compliance  wit.h  the  Act.  The 
State  has  met  this  requirement  by 
requiring  the  Wisconsin  Department  of 
Natural  Resources  (WDNR)  to  develop 
information  pertaining  to  the  technical 
issues  of  regulations.  The  Wisconsin 
Department  of  Development  (WOOD), 
the  University  of  Wisconsins  Small 
Business  Development  Center— Solid 


'  A  spventh  requiremenl  ol  Section  507U). 
cstabli.shment  of  ar,  Ombud.-irruin  ofTinp.  is 
(iis<:ii<i.s«^  in  the  np»i  !i»>clion. 
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and  Hazardous  Waste  Education  Center, 
and  the  University  of  Wisconsin- 
Extension  Engineering  Professional  y 
Development  Center  (University  of 
Wisconsin-Extension)  will  assist  WDNR 
in  making  the  materials  understandable 
to* the  layperson.  Rule  developers  will 
also  analyze  the  impact  of  new 
regulations  on  small  business  stationary 
sources  to  aid  in  the  development  of 
assistance  materials.  Advisory 
committees  will  be  developed  to 
encourage  lawful  cooperation  and 
compliance  with  the  Act.  Advisory 
committees  will  also  be  involved  during 
rule  development,  giving  small 
businesses  the  opportunity  to  voice 
their  concerns. 

The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  \^ith  pollution  prevention  and 
accidentaV'release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  by  promoting  pollution 
prevention  and  hazardous  waste 
minimization  through  several  existing 
programs.  Informational  materials  are 
developed  by:  WDNR's  Pollution 
Prevention  Office,  WDNR's  Bureau  of 
Solid  and  Hazardous  Waste,  and  the 
University  of  Wisconsin-Extension. 
WDOD's  Hazardous  Pollution 
Prevention  Board  coordinates  and 
monitors  hazardous  pollution 
prevention,  advises  WDNR  and  the 
University  of  Wisconsin-Extension  in 
their  pollution  prevention  efforts, 
provides  hazardous  pollution 
prevention  reports  to  the  Governor  and 
the  State  legislature,  and  awards 
pollution  prevention  audit  grants  to 
businesses  and  manufacturers. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
developing  mechanisms  to  inform  small 
business  stafionary'sources  about 
applicable  requirements  through 
WDNR's  Bureatkof  Air  Management  and 
WDOD's  Small  Business  Ombudsman's 
Office  and  Permit  Information  Center. 
These  mechanisms  include  an  800 
telephone  service  {1-80O-HELP-BUS- 
iness);  permit  applicability 
determinations;  dissemination  of 
written  materials  (including  permit 
application  process  guidance); 
individual  technical  and  business 
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consultations;  and  potential  permit 
application  workshops. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  this  requirement  by 
establishing  information  dissemination 
mechanisms  to  ensure  that  small 
business  stationary  sources  receive 
notiae  of  their  rights  under  the  new 
regulations.  These  mechanisms  include 
public  notices  and  hearings  on, draft 
State  rules;  mailings  to  trade   / 
associations,  small  businesses,  and 
representatives  of  small  businesses; 
newspaper  notices,  radio  and  television 
announcements,  and  other  media  for 
widdy  disseminating  information;  and 
an  800  telephone  service.  Preliminary 
notices  will  also  be  disseminated  prior 
to  adoption  of  a  final  rule  in  order  to 
allow  businesses  time  to  prepare  for  the 
impacts  of  a  rule. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
establishing  information  dissemination 
mechanisms  to  ensure  that  small 
>h^isiness  stationary  sources  receive 
notice  of  their  obligations  under  new 
regulations.  These  mechanisms  are  the 
same  as  those  listed  above  for  notifying 
sources  of  their  rights.  In  addition, 
Wisconsin  has  developed  mechanisms 
for  referring  small  business  stationary 
sources  to  qualified  auditors.  These 
mechanisms  include  providing 
infonnation  on  Hazardous  Pollution 
Prevention  Audit  Grants,  providing 
information  through  the  University  of 
Wisconsin-Extension  Solid  and 
Hazardous  Waste  Education  Center,  and 
developing  a  guide  to  assist  small 
business  stationary  sources  in  hiring 
auditors.  The  SBAP  may  also  develop  a 
list  of  consultants  which  provide 
environmental  compliance  audits. 

The  sixth  requirement  is  to  develop 
prooedures  for  consideration  of  requests 
from  a  small  business  stationary  source  * 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance;  or  (B)  the  schedule  of 
milastones  for  implementing  such  work 
practice  or  method  of  compliance 


preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  by  addressing 
such  requests  through  permit  revision 
procedures.  The  SBAP  will  assist 
businesses  with  the  permit  revision 
process. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  State  has  met 
this  requirement  by  designating  the 
WOOD  as  the  Ombudsman,  using 
several  services  offered  by  WDOD, 
including  the  Small  Business 
Ombudsman  Clearinghouse,  the  Permit 
Information  Center,  and  the  800 
telephone  service.  Two  additional 
WDOD  staff  will  be  added  to  handle  the 
additional  responsibilities  and  workload 
that  cannot  be  met  through  existing 
WDOD  services.  Wisconsin's  Small 
Business  Ombudsman  performs  many 
duties,  including:  serving  as  an 
information  and  assistance  center  for 
small  businesses  affected  by  the  Act; 
assuming  responsibility  for  program 
evaluation,  information  collection  and 
dissemination,  and  dispute  resolution 
for  small  businesses:  and  working  with 
other  State  agencies  and  organizations 
that  provide  Act  related  services  to 
smeill  businesses  to  ensure  that 
information  is  useful  and  efficiently 
provided. 

3.  Compliance  Advisory  Panel 
Section  5G7(e)  requires  the  State  to 

establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The 
number  of  CAP  members  will  be 
appointed  and  consistent  with  statues 
according  to  section  507(e)(2). 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP,  the 
Act  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered,  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to 
USEPA  concerning  the  SBAP's 
adherence  to  the  principles  of  the 
Paperwork  Reduction  Act,  the  Equal 
Access  to  Justice  Act,  and  the 
Regulatory  Flexibility  Act;  2  (3)  to 


\ 


'  Section  507(e)(1)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
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ruvii'w  and  assure  that  information  Tor 
sninll  business  stationary  sources  is 
easily  understandable;  and  (4)  to 
develop  and  disseminafe  the  reports  and 
;td\  isory  opinions  niode  Ihrougli  the 
.SHAP.  Tiie  State  has  met  these 
requirements  by  establish inj^  the  Small 
Business  Environmental  fJounci!  JSBEC) 
to  meet  these  responsibilities.  The  SBEC 
i.onsisis  of  i-epresent(;'iv»,-s  of  sm.'.ll 
b.isinesses.  fh':  public.  Ilw  V"  DNR  and 
!hi'  '.VDOD,  and  oversee  the  activities  of 
liic  SB.\P  to  advise  the  program  on  how 
to  improve  ils  serv!»,e.>.  hi  iddition,  thi= 
Ombudsman  staff  end  SBAP  slnif  will 
{ifovid^;  support  for  the  SBfX.  in  its 
liiorls  to  carry  out  tliese 
r''sp.jnsibilities. 

4'.  Eiif^ibiiity 

Secli'in.  .=i()7((.)0)  g)  i!u'  A'.t  diifiiies 
!i. ;  tsrm  "smaii  businer.s.stn'.ionary 
snirrfe"'  as  a  stationary  source  that: 

(Al  K  ov%„-.<  ..r  oDfTittrd  l;v  a  p>T  nn  who 
' mpkns  lOOor  fevii'r  indKi'lriiils. 

(Bl  S  ,i  sn:;ili  hiisismss  i  oii'  cm  .is  ilifir.iii 
i.i  111!-  Snuiil  BjMiiCSh  A<); 

['■  ■]  I's  Vi'it  ;j  .-iijijor  '-iuiii.!i.;ry  soiiru-; 

(!>!  Docs  not  umit  =i!)  t.ns  por  yraf  ('p\)  t.r 
inoM-  lit  any  rcguhitnt  fvillutHi-'t;  mni       ^jik- 

(!  I  Ln.i!-  l(-s  Ih.ni  75r]iv  (.f.)l|  rr:-,  datf^t 

I'MlUlli.lils. 

Tile  .Str.te  <;f  \Viv(  unsi))  h.-i> 
rf.tnbiisht-d  a  iiirt  !,-.njsni  for 
ris«  erlaiiiint;  the  eHfjihility  of  a  ^oun.c  to 
f'-ceivi'  .issivtaiue  mvji'r  Mi--  PROGRAM. 
in.;iiid!iig  an  evaluation  oi  a  sojin  ks 
(■ii)-::i)i!ity  usin;.^  thet,ri!er^a  in  sw  iii;>i 
'''!-((  1(1)  .■)fli;e  Act.  VVis!cn;ifl^tr;..»s 
l-i  .jse  the';e  met:hanisi!is  0!iiy  if  the 
f.  rni.Tr>s  oi  the  PtoGRAM  ?.ri^  abused 
bv  those  for  who.m  it  ■.»■  -s  no\  i.-^u-M.-ipti 
'  ■■  it  the  PPOGRAM  hecnm-s 
iivoi  burdened  l)y  providing  a.s>.is!an(,e  !o 
sources  which  do  not  mwt  the  sm.dl 
business  stationary  sonrre  deil,.itii'n. 
Pursuant  to  section  'it)7!cj;2)  o)  the  At\. 
the  Stale  of  VVisconsi.-i  hns  pro\  ided  for 
p-ublic  notice  Dnd  coii-,iT::mt  on  grants  of 
i'!ij',i!)ilily  to  sources  that  do  n'ot'm,  el 
the  provisicns  of  sections  507(c)(1)(C), 
(H).  ond  (E)  of  the  Ac!  h.ut  do  not  emit 
more  than  100  tpy  of  ii'  r-gjinfed 
poilu;.!r.:s,  In  response  ic  petition  bv  a 
stationary  source.  WDNR  mav,  by  rule. 
extend  the  definition  of  smoll  busiaess 
•Stationary  source  as  outlined  above. 

The  State  of  Wisconsin  h.is  provided 
for  exclusion  from  the  small  business 
stationary  source  definition,  after 
consultation  with  the  USEPA  and  the 
Small,  Business  Administration 
Administrator  and  after  providing 
nofii:e  and  opportunity  for  ptiblii" 


li>dm-,il  statutes.  Howevor.  sii>«:f  Su^e  .i^?r,<«!s  ..ro 
not  r«qiiir»^(l  lo  comply  with  thnm.  i;..S.  EPA 
believes  that  the  Stale  PRO.KAM  must  merely 
ro<]iiire  the  CAP  10  report  on  whether  the  .SHAP  i.v 
iuthflring  to  the  general  jirin.  iptii*  ..f  ihi-sp  Ke.fcr.j! 

<tdll»l(!S. 


t.omment,  of  any  category  or 
subcatej^ory  of  sources  that  the  State 
delerminas  to  have  sufficient  technital 
and  financial  capabilities  to  meet  the 
requirements  of  the  Act.  WDNR  has  the 
ai:thorily  to  narrow  the  definition  in 
this  manner  thrr,'.:,4h  r.demaking. 

III.  This  Action 

Tl,"  State  of  Wisconsin  has  submitted 
a  SIP  re\isi.-T  implementing  airh  of  the 
required  PRDf^RAM  elements  required 
by  sei.tiun  507  of  the  Act.  The  Small 
Hi.'<;;nc-ss  Omh'jdsjnan  elements  began 
delivering  r-ssistance  services  in  July 
1993.  The  SBEC  was  fully  functional  bv 
Ot;toher  1993.  The  SB..\p"'..  ill  be  fully  " 
implt.mealtfd  by  the  effeciive  date  of' 
Wisconsin's  Tllle  V  Operating  Permit 
Pioj.i'-ani.  which  may  occu.^  U-iore 
N'.r. ember  1894.  USEPA  i.v  therefore, 
.-pproving  ihis  submittal. 

Because  USEPA  conoid. -rs  -.his  Hnn! 
rule  nonr.ontrovt-rv.ial  xac  routine,  wh 
are  approving  i?  today  withod  prior 
proposal.  Tliis  Rile  v.'ill  become 
effective  on  October  11,  \9a-J.  Howcxer. 
if  we  feceivt  nox-.ix  by  Septemlwr  9, 
^99A.  thut  someone  wi«,h.i-;  in  -.ubmit 
adverse  comnieiits,  then  USEPA  will 
publish:  (1)  A  document  that  withdraw .s 
the  action,  and  (2;  s  docijm^;ni  that 
begins  a  new  ruiemeking  iiv  proposing 
the  action  and  establishirg  3  commtnl 
pr:riod. 

This  action  has  been  tlossirjod  as  a 
lable  2  Action  by  the  KegioudI 
Adiiini'^'Dto:  undei  ihe  p;  .;;;■«;  urr^s 
published  in  th^  Federal  Register  on 
Jaiu.-ary  11.  i?3C}  (."-j  FK  221-1-222."!''.  A 
revisi.on  to  the  SIP  procftssirg  review 
tubies  -.vas  approved  by  the  AcHng 
Assi.,t:U:l  Ad.n:,nistr,--tor  forOfHcj  of  Air 
and  Radiation  uji  O.  (oKer  -1,  1993 
(Mil  haei  Shaji-ro';,  meniorandum  to 
Regijtial  Adiriinistrators).  A  future 
document  will  infcnn  ihe  general  public 
of  these  table' .  Orj  Januin-y  6,  1989  ;he    ' 
Offi'e  of  Mcnac'-^'Mtni  and  Bud.^n 
(O.MR)  v.ai.ed  Table  2  and  3  SIP 
rtnisions  (54  FR  2222)  from  the 
lequiremerJ  of  section  3  of  E\<H,ulive 
O'-der  12201  for  a  pe..od  of  w.o  ye;irs. 
USEPA  has  submitted  a  re.v.j-sl  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agrei,d  to 
continue  the  waiver  until  such  time  as 
it  ruNis  on  USEPA 's  request. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.'USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  Exef;uf ive  Order  12866.  58  FR 
5  J 735  (OfTtober  4.  tfl93).  USEPA  must 


determine  wh--ther  the  regulatoiy  action 
is^'-significant"  and  therefore  subjeti  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  actibn"  as  one 
that  is  hkely  to  re'^uh  in  a  nile  that  may: 

(1 )  Have  an  annual  effef.l  on  the 
economv  of  SlOO  mniion  or  more  or 
adversely  affwt  in  a  material  way  the 
«<  ommv.  a  sector  o!  :':p  et  onomv, 
prodiM  JiMtx  .  (  ompeiifion.  jobs,  the 
environment,  public  health  or  s;ifelv,  of 
State.  !oc:al.  or  tribal  .<^overnmiints  or 
c;oinm'.)r.it:e<;; 

(2)  Create  a  serious  inconsi'^lenc.  or 
otherwise  interfere  with  an  action  t.-ken 
or  planned  by  another  agenc\ : 

(3)  Materialiy  alter  t.^.j'hudgetary 
impact  of  entitlemenis,  grants,  users 
fees,  or  lean  programs  or  the  rights  and 
oblic'-tions  of  recipienls  thereof;  or 

(4)  Raise  ni.vel  legal  or  polity  issues 
ari-j'ng  out  of  legal  ninr^da'.ps,  the 
President's  priorities  or  the  p;;!l(.ipl^^ 
R'it  forth  in  Lhe  E.xecutive  Order.  OMB 
h;js  ex-'irpted  ihis  regulato'y  adion 
from  E.0. 12H'^r)  review. 

Under  the  Regulato-y  Flh-^ibiiitv  ,A,  t 
.'.  I'.S.C.  fi'.);)  e/  s^-q..  USLTA  must' 
prepare  a  r-f-iiloion  i'-yibiiiiy  ^-nalysis 
a;.se,-,sire  the  impatjt  of  an\  propose.i  or 
C.nrA  rule  on  small » nt^ies,  5  U.S.C.  cri.*? 
and  F.()4.  Altemativeiv.  USEPA  m.iy 
certify  that  the  ml.  v.' !I  r.of  Isaw  a 
si;,nifi(.jn;  iuipoct  on  a  suhst.-jntial 
n:i:-.ibo-  of  <.n:.'j!l  entities.  Snail  entities    ' 
ii  (.iude  small  businesses,  small  not-for- 
profit  enterprises,  and  govemmsnl 
en'ities  wiih  jurisdi' tinr.  over 
pooul.Tiotis  of  less  th.nn  .'>0  000 

Hv  this  action.  US.f^PA  is  approving  a 
St.V.e  program  cr-pttd  for  ti.e  purpt»se  of 
a«-aisting  small  biisinesh-es  in  compivir.g 
VI ill)  existing  statutoi^y  and  r'.gjlatn'ry 
rcquireme;;ts.  The  prcgrim  being 
apnrox  ed  torfay  dc^s  not  impose  any 
ntw  rt>guiii!ory  burden  on  small 
businesses;  it  is  a  program  unde;  which 
small  bubines.ses  may  elect  to  take 
ndvai'taseofassi^tance  provided  bv  the 
Sl.ite.  The.T'fnre.  beca'.Ne  the  USFPA"s 
approval  of  this  program  does  not 
iir.pa'se  any  new  regulatory 
requirements  on  small  b.isinesses.  1 
certifv  that  it  doss  not  have  a  significant 
economic  impat;t  on  any  small  enlilies 
affected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Small  Business 
Assistance  Program,  Incorpordtion  by 
reference.  r 

Dat>nl:  April  5, 1994. 
Valdas  V.  Adamkus. 
np^ional  Aiiministnitnr. 

For  the  reasons  set  out  in  the 
pr»*ainble.  part  52,  chapter  t.  title  40  of 
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the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52  APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 

Subpart  YY— Wisconsin 

1.  Section  52.2570  is  amended  By 
adding  paragraph  (c){72)  to  re^d  as 
follows: 

§  52.2570    Identification  of  plan. 

***** 

(72)  On  November  18, 1992  and 
January  21,  1993,  the  State  of  Wisconsin 
submitted  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Assistance  Program  for  incorporation  in 
the  Wisconsin  State  Implementation 
Plan  as  required  by  Section  507  of  the 
Clean  Air  Act.  Included  in  the  State's 
submittal  were  portions  of  1991 
Wisconsin  Act  269  and  1991  Wisconsin 
Act  302. 

(i)  Incorporation  by  reference. 

(A)  Section  15.157(10)— small 
business  environmental  council — 91-92 
Wis.  Stats..  Effective  date:  May  14,  1992. 

(B)  Section  144.36 — small  business 
stationary  source  technical  and 
environmental  compliance  assistance 
program — 91-92  Wis.  Stats.,  Effective 
date:  May  14. 1992. 

(C)  Section  144.399(2)(c)— fees— 91- 
92  Wis.  Stats..  Effective  date:  July  1, 
1992. 

(D)  Section  560.03(9)— business  and 
industrial  development — 91-92  Wis. 
Stats.,  Effective  date:  May  14,  1992. 

(E)  Section  560.11 — small  business 
environmental  council — 91-92  Wis. 
Stats..  Effective  date:  May  14.  1992. 

(F)  Section  560.  Subchapter  Ill- 
permit  information  center — 91-92  Wis. 
Stats..  Effective  date:  November  17, 
1983. 

(G)  Section  96 — nonstatutory 
provisions;  development — 91  WisAct 
302, 1991  Laws  of  Wisconsin.  Effective 
date  May  14, 1992. 

(ii)  Other  mdterial. 
(A)  Program  description. 
3.  New  section  52.2586  is  added  to 
subpart  YY  to  read  as  follows: 

§  52.2586    Small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program. 

The  Wisconsin  small  business 
stationary  source  technical  and 
environmental  compliance  assistance 
program  submitted  on  November  18. 
1992  and  Januar>-  21,  1993,  satisfies  the 


requirements  of  Section  507  of  the  Clean 
Air  Act. 
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40  CFR  Part  52 

[MI25:;01-€29dB;  FRL-5029-2] 

Approval  and  Promulgation  of 
Implementation  Plan;  Michigan    - 

AGENCY;  United  States  Environmental 
Prottjction  Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
granting  an  exemption  to  the  Detroit- 
Ann  Arbor  ozone  nonattainment  area 
from  applicable  oxides  of  nitrogen 
(NOx)  requirements  found  in  the  Clean 
Air  Act  (Act).  Approval  of  the 
exemption  would  apply  for  various  NOx 
including  adoption  and  implementation 
of  regulations  addressing  general 
conformity,  transportation  conformity, 
inspection  and  maintenance,  reasonably 
available  control  technology,  and  new 
source  review.  A  NOx  exemption 
request  was  submitted  by  the  State  of 
Michigan  on  November  12, 1993.  A 
subsequent  letter  dated  May  31, 1994 
clarified  this  earlier  submittal.  This 
request  is  based  on  the  fact  that  the 
Detroit-Ann  Arbor  area  his  not 
monitored  a  violation  of  the  ozone 
standard  for  a  3-year  period;  1991  to 
1993.  Given  this  monitoring  data, 
Michigan  may  petition  for  an  exemption 
from  the  NOx  requirements  based  on  a 
demonstration  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  of  the  ozone  standard. 

The  rationale  for  this  approval  is  set 
forth  in  this  final  rule;  additional 
information  is  available  at  the  address 
indicated  below.  Elsewhere  in  this 
Federal  Register,  EPA  is  proposing 
approval  of,  and  soliciting  public 
comment  on,  this  requested  SIP 
revision.  If  a  comment,  or  a  notice  of 
intent  to  comment  is  received  on  this 
direct  final  rule  by  August  25, 1994, 
EP.A  will  then  use  this  rulemaking  as  a 
proposed  rule.  Comments  received  will 
be  addressed  in  a  separate  final 
rulemaking.  Unless  this  final  rule  is 
comlnentt'd  upon,  no  further 
rulemaking  will  occur  on  this  requested 
State  Implementation  Plan  (SIP) 
revision. 

This  sl:ortened  comment  period  .and 
expedited  effective  date  is  needed  to 
foHo-.v  provisions  found  in  the  Act 
which  require  EPA  to  either  grant  or 
deny  exemption  requests  within  6 
months  of  receipt.  Although  this  notice 


may  not  be  published  within  the 
timeframe  specified  by  the  Act,  it  is 
EPA's  intention  to  try  and  publish  as 
close  to  the  6  month  deadline  as 
possible. 

DATES:  This  Final  rule  will  be  effective 
September  9, 1994,  unless  notice  is 
received  wiihin  15  days  of  this 
publication  that  someone  wishes  to 
submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal  - 
Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  r>lash.  Chief, 
Regulation  Development  Section,  Air  - 
Toxics  and  Radiation  Branch  (AT-18J), 
EPA,  Region.5,  77  W«st  Jackson 
Boulevard.  Chicago,  Illinois  60604- 
3590. 

Copies  of  the  request  and  the  EPA's 
analysis  are  available  for  inspection  at 
the  following  address:  (It  is 
recommended  that  you  telephone 
Douglas  Aburano  at  (312)  353-6960 
before  visiting  the  Region  5  office.)  EPA. 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano.  Air  Toxics  and 
Radiation  Branch  (AT-18J).  EPA,  Region 
5.  Chicago,  Illinois  60604,  (312)  353- 
6960. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  12, 1993  the  State  of 
Michigan  submitted  a  petition  to  the 
EPA  requesting  that  the  Detroit-Ann 
Arbor  ozone  nonattainment  area  be 
exempted  from  the  requirement  to 
implement  NOx  RACT  controls 
pursuant  to  section  182(f)  of  the  Act. 
The  exemption  request  is  based  upon 
monitoring  data  which  demonstrate  that 
the  ozone  standard  has  been  attained  in 
the  Detroit-Ann  Arbor  area  for  a  3-year 
period;  1991  through  1993. 

II.  Description  and  Analysis  of  State 
Submittal 

The  NOx  RACT  petition  was 
submitted  in  accordance  with  section 
182(f)  of  the  Act  and  a  May  27,  1994 
John  Seitz  memorandum  entitled, 
"Section  182(f)  Nitrogen  Oxides  (NOx) 
Exemptions — Revised  Process  and 
Criterie."  According  to  this 
memorandum  and  a  December  1993 
EPA  guidance  document  entitled. 
Guideline  for  Determining  the 
Applicability  of  Nitrogen  Oxides 
Requirements  Under  Section  182(f). 
NOx  R^^CT  and  NSR  requirements  of 
section  182(f)  do  not  apply  if  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  of  the'^^IAAQS  for  ozone. 
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In  an  area  that  did  not  implement  the 
section  182(f)  NOx  requirements,  but 
did  attain  the  ozone  standard,  it  is  clear 
that  the  additional  NOx  reductions 
required  by  section  182(f)  would  not 
rontribute  to  attainment. 

In  its  submittal,  the  State  included 
data  from  ozone  monitors  for  the  most 
recently  recorded  years,  1991-1993. 
These  data  showed  that  over  this  3-year 
period  a  violation  of  the  ozcne  standard 
was  not  monitored  in  the  Detroit-Ann 
Arbor  area.  This  is  the  main  criterion  by 
which  EPA  judges  182(0  exemption 
petitions  based  on  monitoring  data. 
Given  the  fact  that  the  Detroit-Ann 
Arbor  area  has  not  implemented  the 
section  182(f)  NOx  requirements  and 
has  submitted  adequate  monitoring  data 
showing  no  violations  of  the  ozone 
NAAQS  over  the  last  3  years  in  the  area. 
EPA  finds  that  the  State  submittal  is 
appro  vable. 

Under  the  May  27, 1994  John  Seitz 
memorandum  and  the  December  1993 
section  182(f)  NOx  guidance  referenced 
above,  the  section  182(f)  demonstration 
cannot  be  approved  if  there  is  evidence, 
such  as  photochemical  grid  modeling, 
showing  that  the  NOx  exemption  would 
interfere  with  attainment  or 
maintenance  in  the  area  petitioning  for 
exemption  or  in  any  dowTiwind  areas. 
No  such  evidence  exists. 

III.  Final  Action 

The  EPA  is  granting  the  Detroit-Ann 
.•\rbor  section  182(f)  exemption. petition 
based  upon  the  evidence  provided  by 
the  State  and  the  State's  compliance 
with  the  requirements  outlined  in  the 
Act  and  in  EPA  guidance.  However,  it 
should  be  noted  that  this  exemption  is 
being  granted  on  a  contingent  basis;  i.e.. 
*  the  exemption  will  last  for  only  as  long 
as  the  area's  ambient  monitoring  data  , 
continue  to  demonstrate  attainment  of 
the  ozone  NAAQS. 

The  EPA's  transportation  confo.-mitv 
rule  '  and  EPA's  general  conformitv 
rule-  also  reference  the  section  182(f) 
exempMon  process  as  a  means  for 
exempting  affected  areas  from  NOx 
conformity  requirements,  and  the 
conformity  requirements  apply  on  an 
areawide  basis.  Since  this  petition  for 
exemption  is  areawide,  as  opposed  to 
source-specific,  an  approval  would  also 
exempt  this  area  from  the  NO\ 
c;onformity  requirements  of  the  .Act  (see 


'  "Critori.i  .md  Pro::ediirps  for  De'fTr:'..:i;.".g 
(.nnformity  to  Si.ite  or  Federal  Implemf  r.!d!io;j- 
I'irir.s  o!"  Transportation  Plan.s.  Progr.ir.is.  and 
Hrnj«'cts  Funded  or  .\pprovpd  iinopr  Title  2,i  I  ..S  C: 
of  the  Federal  lrn;„sit  .\a'  Niivenibcr  J4.  !<)<);)  IM 
FR  621881. 

•"Dete.-mining  Conformi'v  ofGener.'.  FeOer.il 
Atiidns  to  .State  or  Federai  Implerr.ent.-tmn  I'l.ms. 
Final  Rule"  .\rt\ ember  30.  I'.m  !=.8  )  K  (.1214). 


John  Seitz  May  27.  1994  "Section  182(f) 
Nitrogen  Oxides  (NOx)  Exemptions— 
Revi.sed  Process  and  Criteria" 
memorandum).  Additionally,  the 
Inspection/Maintenance  (I/M)  Program 
Final  Rule  (57  FR  52950)  allows  for  the 
omis.sion  of  the  basic  I/M  NOx 
requirements  if  a  182(f)  exemption  is 
granted  to  an  area.  Michigan  does  not 
currently  ha\e — or  need— an  enhanced 
I/M  program.  However,  if  the  State  did 
adopt  such  a  program  (because  further 
emissions  reductions  necessary-  to 
address  other  portions  of  the  A'ct  could 
be  obtained  through  an  enhanced 
program),  it  would  have  to  be  designed 
to  offset  NOx  increases  resuHing  from 
the  vehicle  repairs  due  to  hydrocarbon 
(HC)  and  carbon  moNOxide'  (CO) 
failures. 

If,  subsequent  to  the  NOx  waiver 
being  granted.  EPA  determines  that  the 
area  has  violated  the  standard,  the 
section  182(f)  exemption,  as  of  the  date 
of  the  determination,  would  no  longer 
appl\ .  EPA  would  notify  the  State  that 
the  exemption  no  longer  applies,  and 
would  also  provide  notice  to  the  public 
in  the  Federal  Register.  If  an  exemption 
is  revoked,  the  Stale  must  comply  with 
any  applicable  NOx  requirements  set 
forth  in  the  Act.  such  as  those  for  NOx 
RACT,  NSR,  I;M.  and  conformity.  The 
air  quantity  data  relied  on  for  thie  above 
determinations  must  be  consistent  with 
4(J  CFR  part  58  requirements  and  other 
relevant  EPA  guidance  and  recorded  in 
EPA's  Aerometric  Information  Retrieval 
Sy.stem. 

The  Federal  Register  notice  revoking 
the  -N'Ox  exemption  would  also  establish 
the  schedule  for  adoption  and 
implementation  of  those  NOx 
requirements  the  area  was  previously 
exempt  from. 

On  November  12,  1993  the  State 
submitted  a  redesignation  request. 
Section  175(A)  requires  submittal  of  a 
maintenance  plan  for  areas  that  are 
redesignating  to  attainment.  This 
maintenance  plan  must  contain 
contingent  y  measures  which  shall  be 
implemented  if  a  violation  of  the  ozone 
standard  occurs.  Consequentiallv.  the 
States  redesignation  request  is 
approved,  the  NOx  requirements  found 
in  the  maintenance  plan  for  that  area 
would  thereafter  apply  as  long  as  the 
area  is  designated  attainment  for  the 
ozone  standard. 

Because  EPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
September  9,  1994.  However,  if  we 
receive  a  notice  of  intent  to  comment  by 
August  25.  1994.  EPA  will  publish:  (1)" 
.'\  documient  that  withdraws  today's 
action,  and  (_')  address  the  comments 


received  in  the  final  rule  on  the 
requested  SIP  revision  which  has  been 
proposed  for  approval  in  the  proposed 
rules  section  of  this  Federal  Register. 
The  public  comment  will  not  be 
extended  or  reopened. 

Miscellaneous 

A.  Applicnbility  to  Future  SIP  Derif^irr.s. 
Nothing  in  this  action  should  be 

construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutor\-  and 
regulatory  requirements. 

B.  Executive  Order  12866. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
Januan,-  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  Shapiro. 
Acting  Assistant  Admini.strator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulafon,  action  from  E.O.  12866 
review. 

C.  Regulator-  Flexibility 

Under  the  Regulator)-  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Altematj^^.  EPA  mav  certif\ 
that  the  rule  will  not  ffl^e  a  significant " 
impart  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

This  approval  does  not  create  any 
new  requirements.  Therefore.  I  certify- 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  .Moreover,  due  tq  the  nature  of 
the  Federal-State  relationship  under  the 
AcA.  preparation  of  the  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
I'ninn  Electric  Co.  v  US.  E.P..^.,  427 
U.S.  246,  2.56-66  (1976). 

D.  Petttion.'i  far  Judicial  Reviea 

Under  section  3U7(h)(l)  of  the  Act, 
petitions  for  judicial  review  of  this 
aiition  must  be  filed  in  the  United  .States 
C^ourt  of  Appeals  for  the  appropriate 
circuit  bv  October  11,  1994.  Filing  a 
jietition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  rn.i 
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aiVct  the  fiaality  of  this  rule  for  \he 
purposes  o.*^  judicial  review,  nor  doe>  si 
extend  the  time  within  which  a  petiiio;i 
jor  iudicia!  review,  may  be  filed  ar.d 
shall  not  postpone  the  ahett-'vecfss  o; 
such  rule  or  action.  This  action  may  no' 
he  v.aaller.,;ed  later  in  proceedings  to 
ePiforce  i's  requirements  fspesyction 
.1!rih)'2!) 

l.ist  of  Subjwts  in  40  CFR  Part  52 

r!;  viro.'.inental  prolect-on,  Air 
pOUuti  3n  control,  Oxidss  of  riitroge"., 
iar.orpari'  ja  by  reference,- 
[r.Verj.Vi-e'iir'.ental  reLi'rjrv?,  Ozone 

Va^  AS  V  Adacskus, 

f'-^.  \   ,    •  -.r-'-Utratnc 

--)  C:?.  -J \-'  524.>  arr-e  <d>^a  as  folloiv^. 

,PAflT52— {AMENDED^ 

1  T'lve  iLti'aoriJy  c.i' i'lcr.  ro.-  pa.-'  '<-- 
I  snts'vje'-.  lO  rf;-id  as  foiioA-  -  - 

Subpan  X— M.ic**(g3n 

2  Section  ^  i  1  !74  IS  a.niertded  oy 

§52.1''"-     Ctr:ri  ,5!f 5 leg V   O/r.ns. 

■  t    1  .H.p  firovi  I— C'P  "Sir,-  ■jivA:  \l.  i"-"^ 
ni-j  Mtcm^ar^i^cp-'rt.'nent  ot  Nj' jf;*'. 
Resourcei  submitted  3  petition  far 
(-xerr-p'ion  fnr^  the  OKidesof-r.-frog-;?- 
'■r.'iu.ren.i-i.l .  jf-the  Clean  Air  Avit  f'j' 
th.e  DetrcMt-Ann  A.rf>or  brone 
;'.:>t;itf.2;nr:ient  area.  Thr  sulin. ;'.■;: i 
p^rtaicsd  to  the  exemption  firom  &-^ 
.•\ides  of  rtiOD^en  requiren-.ents  .'• 

i:;t:j-;"tty.  uispeclion  and-  . 
tr.:.yit2ti2nrir.  reSsontibly  a'/vblJ-- 
-coritr-ol  tectmoiat; y.  and^r.ev.'  so  .n-.  • 
r?i»ew-  These  -xk  ctquirud  by  si:c'' . 
rrii--!.  132fbK4l  and  182U1  ir  ^'-  a  V--«-''i. 
a<nenled  Chian  A-.r  Act.  niSfH^-.t.  /«?iy 

(FR  Oci.1  'M-ia45aFiL3d  B-^94.  S  ^'j  «n-- 


^.i  CFR  P: -too  .      - 

Changes  ir  F.ood  Elsvat  i-' 
Oetermi  nations 

AGENCri  iV- j.jrdl  Enie.-.-  :.':i:v 
."•  '..::>.;ii^ttnie:it  Agency.  PE.Ml 
ACTION;  Interim  rale 

SONWilARY:  This  interim  rule  lists 
■  i  on'.ir.nPiities  where  nioditi'  aTiori  of 


b'::se  (luJ  year;  flood  eievaiiOi-.s  ts 
app."ijp-ia*e  because  ot  new  scienti'ic  or 
tt-thr.ii..il  a,;Mta  K^.w  flood  tr.surance 
vreii.  i.'n  rites  wiil  be  ca^uiated  frj~; 
;':"-•  .Tr.oa.fre-d  ba^t ;  iOJ-year;  food 
elevatjo;i5  for  r.-  w  ti'u'iir..^,  rcod  their 

(;'J!l*r''i'^. 

OATcS;  These  modified  b  i-;e  tlnou. 
eleya'i'ns  a.-e  c-irrent'iV  iv.  eliecl  or.  ttie 
da'-i:-;  |.-?ed  lu  the  iDih^e  vjA  .'X'vise  U'le 
Flood  irs.iHnc.-;  ?„ite  M-ypf-i)  (FIRMs)  in 
e.'ieiit  t>rh>r  ;o  this  dietfiTr.i.irijt  ;;,t  for 
ea(  h  1  s:ed  cocr.-'luaity         -    s.  ' 

Froi  -1  the  date  c  I  the  second 
publi(  a'ion  oc  tr'--e  '.ih: "-je.'.  in  a 
hews(  3per  of  lor'ii  ci  -Mtiiatti-n,  any 
persoi  1  has  ninefy  i':iO;  driv-;  in  whtcti  to 
reque:  t  through  tharommuijity  that  the 
Assot  ate  Direcftor  r&cpnsider  the 
(ihans  i?s  The  nicdirisd  elev^u'ioHs  may 
be  ciii  nged  during  the  OO-day  period 
AOORgsseS:  Tb.e  modiRed  base  flood 
v.v.  jb-.ii.  i  h:«r  •^ach  community  are 
avaiU  ^le  for  inspection  at  the  office  o' 
tb.e  C  '.-ii^Ey.J^cutiva  Officer  of  each 
comn  unity.  The  respective  addrssses 


FOR' 


;flTH£R'*ifos«*ATW3J*  cofn-acn 


Mu-ih  e!  K  Bu~kiey.  PE-,  Chief.  Hazard 
Iden:  fixation  Bnrtich.  Mitigalioa 
O  i  rf-t :  oral?.  SOn  C  Street .  S'-V . . 

Wash  rslon.  (X:  2vi7'i  ;  ^02;  6*0-1*75^. 

SUPPI  EMcNTARY  SNfOaMATiON:  the 
r.vM.  ied~':!3sa'l>'?3-ye3r)  r.abd 
eieva  ions  are  not  listed  for  each 
corn;:  Maity  ia  tuis  ioteriRv'rula.    - 
Howi  ■■  er.  the  address  6l  tlie  Chief 
F.xei  I  . liSOfhceco!  the  c->rr.in'in'ny 
n  hvr  '■  !he  modified  ba.;^  flood  eis'-*?*-^ 
cieter  :i.-"a'.oni  ire  avadr&lsfor 
li,-^;:::  ;;.!o:i  i.s  p'i"  iJiad 
.n"!    rpquf'il  lOr  r^;on-;:dir3t\pr.  ma> 
ed  Upon  kao'.vlrfdgeijf  changed 
!ons.  or  tr^r^n  new  jcientiric  or 


'.oni' 


i-ii:'^:  1^1. data 


ir 


Fo 
effeii 


Uii 

requ 

mil 


'  •  rnedificatcans-aremsde  puraitan? 
lo  -se  tton  201  of  che  Fi  jod  Disaster 
Pi-o!i  :t;on  Ac:  of  197 J.  42  U  S.C  4105, 
i  re  in'accordanci*  with  the  National 
Insaranc  .?ict  of  l=<r;3,  42  'J.S.C. 
it  seq..  avj  w:th  44  CFR  parf  05 
'atiri     u- possSj  tiie  currently 
ive  coi..  i.unity  number  isshov.  t 
and  1  lust  hs  used  for  all  neiv  polities' 
and  '  r^nev.ali.  ■    *    .- 

Th  ;  modified  base  (lOO-yearJ  flood 
r!.;v;  ^ioui  are  the  basi.>  for  the 

piam  management  measiires  that 
Ih.f  I  )rr.munt?y  is  required  to  either 
a.iop   r,:  to  show  evidenc '  of  being 
a'i.'ta  iy  m-effert  in  order  to  qualify  or 
■:  Lain  qutiiified  for  participation  ir 
the  "'  ational  Flood  Insurance  Program 
T!i  ^^■se  n.odified  elevations,  togethe'- 
tl;e  Poodpi^in  ni3!'.agement  cri'e,";, 
red  by  44  CFR  6iJ  :i.  are  the 
iiniii:!  't'l-:  ire  r'»q-ired  They 


should  not  be  construed  to  mean  that 
the  community  must  change  any 
e.\isting  ordinances  that  are  more 
st.'"in'-'ent  in  their  fioodoiain 
rr.anagemerit  r*?qui"v'."e..its.  Tiie 
community  n".ay  at  anv  tinje  easct 
stricter  ^eqli^^«,!n'.en^^  of  its  own.  or  - 
pu--s;iri!it  io  polic't^s  ;-siab!.ished.by  other 
Feder.i.  state  or  re-^ioi:::!  entities 

The  cbimges  v\  iiase  'iood  'elevations 
are  in  accordance  v.-.'b.  44  CFR  65.4 

Thi>  rule  is  i:,at«5;cric2lU  kk-  luded  fro-- 
-  the  requifementsof  44  CFR  Part  t<! 
Environmental  Considercti^'C.  Ho 
environmental  impact  aj'ie^^-.i.ef.'  i'  i- 
•  hjeen  p'-epared. 

-    f<cgi:ihiaryFu:Mb.'i(y  Ar-t  T':^--- 
'Associate  Director,  M  ti^a^.ijn 
Directorate,  certifies  t<  at  uu-  rule  is 
et'empt  from  thf?  reqc.remer.ts  of  the 
Regulatory  Fiexibili';,  Ac  because 
ciodrfied  base  ilood  e'eva'ions  ^'^' 
reqiflired  by  the  Flood  Dt-aster 
Pr.'jieCion'Acl  o"  iy"3..42  U  S  C  4'.p.5. 
and  are  required  to  m.a'nt£,in  cof'i;nu."'.i'v 
e'igibllit}  in-rtie  NaiioaaUio^^-d 
Insurance  Program.  No  regulatory ' 
Tiexibiluy  analysis  has  been  prepared 

Bpgiilatory  C7css./;c<it«)n  This 
interim  rule  is  not  a  sijinificant 
regulatory  action  under  the  criteria  of 
section  31.1  of  Executive  Cpder  laaG-")  ■•: 
Septemner  30.  i^'vj,  RAS'-di''''y "  _ 
.Ftannir.g  snd  RfcV;evv;  5» TP. "  17  f- 

E.\?cutH-eOrder72-ii/. 
Ff^deraJism. Thi?i  ru'e  :nv©lv'«»?n  v 

•  >  tnat  li£i'e  tsdenilism 
^^^v,,^^  .  iohj  t'nde"r  E-Lt^cuciveOfdi-r 
1"ZgY5s  Fedfetaiiso'. .  ci  ? (■ed,  Os^aber  io . 
-i^.-'.r  '  :  .*■"-• 

■F^p'.'n.  This  vAe  {.le  -N  th«  applicalil;' 
stai^di^'diol  section  Z^hJUlof  E-'-ttci.-';. 
Order.  1?77«..    '  * 

■   List  of  Subjects  in  4  4  CJ^  R  ?^--  €«"j     ■ 

Flood  insurance,  Fiuo^plair..?^ 
^.:f port ing  and  retiord ^/^p'.Vi-i 

yr-'quiremenls.   :.  ■       ^  ^ 

Accord injzly.  44  CI  R  part  65  l.s 
^•i.ended  to  rend  as  follow:. 


> 


-..•-f?T65— [>''.?ENDrO? 


i  ■:fc  auuioru 


(oiUinur.''  to  read  as  r  jlio-vsi 


pi 


f  f ■ 


Kpora;iC!zaVi:ii.  Plrfr.  N;;  "".  of  14/81- ;i  CiFK. 
iMTKOinip.,  p.  :!2')  L  O  Til  27,  44  Fit  19.^7, 

§65.4    [Amended] 

2  The  tables  p 'hlished  under  the 
atithoritv  of  §  fiT.4  are  a.^lended  as 
follousi 
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S'ale  a-..:;  co.r* 


■.en 


'll'ino.s  Cook  ara  La-e 
Cou'.l^^s 


:cl 


Dales  and  na^te  o'  reAS- 

paper  A^e^e  r.c;:^  a3s 

pjpi^shec 


w^  e'  exec 


-f-'  -"cr' 


6  -iate  c'  "i-z 
\-'.&'  c- 


J^'C      C,        -.C.lj; 


5_  .--e-e  vj!ae' 
-res-ce"^!  -oi  l^e 
■G^e  oi  A'  ■ic;on 
f-e  :-ts  33  Soj" 

:  -'a-o^.  He  .::h;s  F 


Ju-- 


^  ^-  i"    w  c  ^ 


-C<>.- 


0: 


'^jn 


ii.  r&.£ 


^■e  S.-a^ 


<-      -  a 


-:  i'  re  Vrt- 
:    ^'Z  ->!!s. 
;:_■-  9-in 


^tci'ta    ^"ic'T'rM^'^ 


:  Countv 


>0r>' 


/I. 


r'    v'-tc-l 


esre  a 


.'■^ir.ec-p-c-£:ec  ^-eas 


-c<  ^'f- 


je  c*  vjos^c' 


,  Tr  ..  r-    f-,< 


I  tr; 


LOLnr. 


->9?4   Ca'.lyleaoe- 


'■V     25.     1994.    V^, 
.  ':9S4,    iP;;ore  -Gee 


•►,6    ^    -        -  '    /-  - 


j^T,    *-r,c^-  ". 


•T       Tv.  ■ 


.esr  e:3. 


CiS    ; 


:z4. 


E  .  Sec'^o" 


^tiJ    -'vOCp'a-n 
.'.';-;5er".e-r'f  Se-c- 

'c-.  Pr 'ice  Gec-'ces  ; 

>_c..nl\  DepanrT't  i!  j 

C  Ec».rc.nmenia  Re-  i 

sc-urces   ■"c'e'v:cd  ^ 

■•'Otrce^.  3.  I 

-  s-zi.  S  >rn  Ficc.  I 


> 
^ 


Maf 


idra 


jLfly 


Jy   2G, 


•■;:'  '0-  =>;.''?:■ 


"e  Hcn-c-atie  Gc-o  ce 
U'c-^s  Ma,or  o;  r^ 
.  :  a?^  -.'  Gcs'^en. 
f ^'e  Va  r  Sffeev  G> 
s^?r."  New  ""-'o''. 
'092-5.      - 

Tne  Hencatie  Wavne 
Star^c^c;.  Mayor  6i  ' 
"■e  "cAi  of  Cic  For*. 
"  :    £.->  908.  C:d 

•  -:•:  '.:-:r  Carc';ra 


Wat  3-:,  19S4 


I'ci-r 


to  be-determmec 


^e  nine -a": 


Jc  ■ 


ir^e  oce'^i-MC 


'o   v.-  ■    ,:l     ^  c. 


v'a-ner. 


Donr^ 


,^^  -  •  - 
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State  arxj  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  nfiodi- 
fication 

Community 
No. 

Wisconsin:  La  Crosse 
County. 

Wisconsin:  La  Crosse  . 

City  of  La  Crosse  

Jnincorporated  Areas  . 

June   8,    1994,   June    15, 
1994,    La   Crosse   Trib- 
une. 

1        ■ 

June    29.    19S4,    July    6, 

The  Honorable  Patrick 
Zieike,  Mayor  of  the 
City  of  La  Crosse, 
400  La  Crosse 
Street,  La  Crosse, 
Wisconsin  5<!£01. 

Mr.  James  Eh'ra~, 
Chaifmar,  r '  th«  La 
Crosse  Cc-jn-.  ?.oard 
of  Supervise-.-.  400 
North  Fou'^'n  "^ireet, 
La  C;oss=.  /     ron- 
sin516C- 

June  2,  1994 

June  22,  1994  : 

555562  B 
5502'' 7  .A 

f 

1994.    La   Crosse    Trib- 
une. 

i 

(C.\talogofFi;(;Lri,LDi)nH' -.tic  Assistance  .N:: 
«3  100.  "FlO'.'d  Insuranc?  ") 

D/;tpd:  .August ''.  :99? 
Richard  T.  Mcoi-e. 
.i-:ioc?j:e  DiTtnrtorfcr  Mitigathn. 
iPR  Dtic.  94-i^-jr-.8  F.':  1  H-O-54:  8:45  ar-.i 

BrtLING  CODE  6:i3-03-F 


(.~EM«\  or  .Kgency)  makes  ilnal 

cieterlr-.inations  listed  below  of  base 

r.ood  elevations  nnd  modifiad  base 

iloodjf  leva'.icns  for  e.ich  ccmnui.aity 

listec 

eleva 

Hoo 


'J4CFRPart67 

Final  Flood  Elovatrc-  Determiriatlor.s 

AGENCY:  Fsderal-L'rneisoncy 
*..\ir..isemen»  Ai!.'"ncy  (FEMA). 
ACTION:  Final  rul'!. 


SUMMARY:  Ba.;'  (r^'-zear;  r.^-jd 

fcleva-ions  and  T>iO;'.,  'iwd  base  (10;i-ypar! 

fiocd  elevatioiKS-arf  .liade  final  for  the 

comrrunities  hstod  below.  The  base 

(lOO-vear)  flood  eU-Vitions  and  modiflpd     ar;d  4}  CFR  part  67 

ba<;e  T.ood  elfv-.sio.is  are  th(;  i:)as:s  for 

the  fioodplain  nicrr-iiement  n-ea^ares 

that  each  corrmumt',  is  required  either 

to  adopt  or  tc  show  evidence  of  being 

al.'eady  in  effect  in  order  to  qualify  or    i 

remain  quali*':f'd  ;.  r  narticipatixtn  in  the 


The  proposed  base  flood    '^^ 
on.^  and  proposed  moJifind  b:  .•■■ 
e'evati.ons  ware  published  in 
news  japers  of  local  circulation  and  an 
oppo  tunity  for  the  coiTimunity  o 

duals  to  appt.'al  the  proposed 
de*erlr.ir.3t:,on?i  to  or  thrcuoli  the 
coni.n  ,i.;ni*y  was  provided  fur  a  period. of 
ninet  /  (90)  days.  The  proposed  bas^ 

elevations  end  proposed  modified 
lood  elevations  vv«re  also 
pub':i:hed  -r.  the  Fedfral  Regijii^r 

Ti 


flood 
bass 


witn 
Frotf 


Th 


areas 
r.'J. 

Int 


N'ation.:i!  Fioo-l  ;n  .:f'nce  Vtoq.!?.:". 
INFI?;. 

cFFtCTiVE  OATH:  Thf-  date  of  :ssu.i;ii  e  of 
the  Flood  Insuranc.t'  Kate  Map  (FIRM) 
showing  base  need  pieva'.ions  and 
modified  base  Ficoc  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  tht-  nffice  where  the  maps 


",  fi.-ia!  rule  is  is.sui;d  infecr::..'d..nce 
.eclion  110  of.the  Fljxru  Disaster 
tion  A.-jt  of  1973.  42  U.S. C.  4104, 


'  Agency  has  developed  criteria  for 
fiood  jlain  manageir.evit  in  flood  prone 


in  accord.mce  with  4+  Ct-Pl  na-t 


rested  lessees  ai:d  owiiois  of  re:.l 
property  nry  pncouragttd  to  review  th.e 
proocFlooc'  '<■  -lirance  Sti;dy  and  Flood 
l.is.i.^mce  Ri.:t  Map  available  at  the 
adch'^ss  cited  below  for  each 
c.c.miT.unity. 

The  base  fiood  elevations  and 
mEdified  base  nood  elevations  are  made 
filial  ir.  the  communities  listed  below. 


ure  available  for  ii;  ;pection  as  indicated  -^U;,-i.;o,,s  at  selected  locaMons  in  each 
on  the  table  below. 


ADDRESSES:  The  nnal  ba.se  fiood 
elevations  for  each  c  ommunity  are 
avaUable  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street.  SW., 
Washington.  DC  20472.  (202)  646-2756 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 


(on'fTii'.nity  a^e  shown. 


.\iit:nn~:l  Envirnnmental  Policy  A.-',  ifiis 
.-iile  i.s  categorically  excluded  frcr-:  '-;;e 
reqiiiremen's  of  44  CFR  Fart  i(5,_  " 
Eiivirorrmental  Cc-ibidernlion.  No    "" 
environmental  imp.^ct  a.-,ssssm  •:,;.  :  -.s 
been  prepared. 

P'r-'juiatory FItixibiiity Art  Tir- 
Associate  Director,  Mitigation 
Directorate.,  certifies  thai  this  r;  ti.- .-. 
exempt  f-om  the  requirements  al^hf: 
Regtjij'Cry  Fiexibilny  Act  bsca-s-"   ''al 
or  modititdbas:-  fl^od  elr?\ntit>'' '- ^ " 
requ;.-ed  \/y  the  F'cod  Di=-a.stcr 
PrGtcctinn  Act  of  1973,  42  U.S..     ••  • 
and  are  rtq'jired  to  '-riablish  anc' 
maintain  com,munity  eligibility  -r,  die 
National  Fiood  Insun:;;::?  Progrurn  v.'  i 
regdlatory  Hexibility  analysis  hr-      ■■  i 
.^usp^ped. 

P.cgulatoiy  Clasy^f'ca'icn .  This  i:  -j't"'!'^ 
is  not  a  significant  regulatory  ac'  ■■  . 
under  the  crit'jria  of  >e<,tion  310  r' 
Lxecu^i.e  O^der  12806  of  Septen/nvr  ."iO. 
149.3,  Reaidafxrv  Planing  and  Re\  'ew, 

ssFRsirfrfT" 

Execiit-vc'  Order  1^;:2,  F?dem!i-r,- 
This  n:le  involves  no  policic-s  t:  .:■  ha\  e 
federali.s.m  implications  under  t    .-.;,iiti\e 
Order  1^612.  Federalism,  dated  J-'nher 
26,  1987.- 

Executive  Order.  12778,  CtvH  Justice 
Eeform.  This  rule  m.eets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12773. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: . 

PART  Sy—t AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authorit>-:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127.  44  PR  19367. 
3  CFR,  1979  Comp.,  p.  376. 
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§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67  n  are  amended  as 
follows; 


'   /      -  -        • 

#  Depth  in 
feet  atxjve 

Source  of  flcxxJmg  a'<d  location 

g-ound. 

*  Elevation 

in  feet 

FLORDA 

St.  Petersburg  (r.ir>;,  Pinefias 
County  (FEMA   L.^cyet  No. 
7C7«) 

' 

-Bocs  Oega  Ba  -•. 

At  intersect^ca  a:  ". -•--'C'-i.-de 

A'/£-iue  an  j  G.rf^v.isa  Avenue 

* '  7 

Acpro,x;rr.a:e'.    '30  ';et  sojtn- 

w,i?t  ot   the   irfe'sec.H-:n   o: 

H  o.sctis  -Avsrjue  bauth  and 

■•  iMS^ra.tcJe  /'-jh-^:-^ 

'■2 

V>.ps  evailab'*'  f ..-  i'lspecto.T 

3t     t-e     f,1ij","-:;p-j;     Ser.'icas 
Buiidi.ng,  475  Certral  Avenue, 
'  £t   retr'£C'..ra,  Pior.c'a. 

■ 

\i:^'-::\'-: 

■7 

■' 

'J'  -V      Colt,-. 
DC-ated       r.i    ■:: 
0'::<e;  .-,0.  70S') 

fu.'-incor- 

iz 

.=:..?  .-o.'i  Nettle  •'  j-t.-- 
.It  interstate  80  (dovv-s'"- 

CC-J.-^t-'  boun3,:;r^-;  

.'Pp-O'irrateiy    G.9    r^-'a     ui- 

t'.-oarr.  c'  Gve  ~:?n 

f^ 

i>Ls  ayailsb'T  for 

a;  tne  Gr.jidy  Cc  ; 
'3t'a?on  &;j:o;tg,   1 
S-ee;,  Nfcms,  limine- 

r!3p»c::--..- 
-ty  Aa--,n- 
:20  Uncr 
3. 

MiCHI&AN 

Wa^quene     (city),     Marq-jett^ 
Coi^nty  (FEMA  Docket  No. 

7078) 

Carp  ^,ver 
A!    t.'ie     Lake    Superior    arnj 

Isrpeming  Railroad  

App'o.'..maTely    820-  feet    up- 
stream cf  U.S.  Route  41  

Maps  available  for  inspection 
at  the  Municipal  Services  Cen- 
ter. Public  Works  Department, 
850  West  Baraga  Avenue,. 
Marquette,  Michigan. 


MINNESOTA 


IS     County,     UAincor- 
^rated      Areas  C   (FEMA 
Docket  No.  7078) 

Sauk  River: 
Approximately    200    feet    tp- 
stream   of   confluence  with 

Mississippi  River 

Approximately    1    mile   down- 
stream of  Coun]^  Highway 

121  Bndge 

Mississippi  River: 


•533 


Source  of  floodi.Tg  a.od  location 


Apprcximatei/  0.85  miie  down- 

strea.-n  of  St.  Cloud  Dam  .... 

At  dot,'.''stream  side  of  Mirv 

nesota  Highway  152  Bndge 

Maps  available  for  ir;sp»ction 

at  the  Stearns  County  Adm.n- 

ist'at;o^  Bjiiding.  Piar.'^ing  De- 

partnem,     Roon-     5-3.     705 

Cc..'*'-.ouse  Sau3'e,  £•  C':ud, 


St.  C'oiJd  (city),  Slea.-is.  Bf-.r.. 
ton.  and  Sherbu.-ne  Coun- 
'     fi'os     {FEMA     Dcck?t     fJo. 
707i) 

3jL'KR:'?r: 

.•'pp-.-xi--na'e;y.  3,100  fee*  {0£ 

rr-v,e'>     upstieim     of     c-orv 

f'je^ce      v^an      Mississ.ppi 

R;vsr  ..;; 

A.{xyn<!m2te!y    1.0    miie'up- 
s'eanfi   of   confluence   witM 

-    V.  SSisi.ppi  R;vv;r_..... 

-    At   ab^ndc'.ned    County   High- 
way ".34b.,'dg5 

KisssSipDi  P.we.r 
Apprc.mate'y  0.82  miJe  a:.An- 

s.'oa-i  cf  St.  Cioud  Dan  . 
App^c.«lr^.a■e^y  -  5  rr^es  up- 
j-eam  cf  Sr.CiotJd  Darn  .... 
M?ps  avrilatle  fcr  inspertion 
at  ;r;e  Ciry  H.^'.  4"io  Seco'id 
S:.'eet  South.  £t  C'cjc.  f.'^  n- 
rescta 


V.oit2  F3;k  (c;ty;,  S;c;3-ns 
Co. .-.:/  iFEMA  Docket  No. 
rC7gi 

Sauk  P.er 
A*    E;jr;,ngton    tJo.ther.T    Pail- 
r;-.sori^ae  ...r 


«  Depth  in 
feet  atxDve 

grourvj. 

'  Elevation 

in  feet 

(NGVD) 


::orcx:"^?- 


V2    miies 


i"e='.m  c  c^-.ngton  Nct*^^ 

er-.  Pa  irCiJ  £''d^e  

Maps  availabte  for  inspectisn 
at  ire  Cit-y  Han,  253  Fit.n  Ave- 
rse fort^i,  vVa'tr  Fa,',  ^^n- 
nescta 


NORTH  CAROLINA 


•998 
•1,056 


Cabarrus  County  (unincor- 
porated areas)  (FEMA 
Docket  No.  7073) 

Adan-^s  Creek: 
At  conf  uence  witn  Dutch  Buf- 
falo Creek  

Upstream  side  of  State  Route 

73 

Alton  Run: 
Approximate'y    0.55   mile   up- 
stream of  Coddle  Creek  

At  Dogwood  Bouievard 

Back  Creek: 


Source  of  fioodi.Tg  and  location 


3/  1 

"992 


Aoproximately  450  feet  up- 
stream of  State  Route  ii58 
(Pharr  Wm  Road}  

Apprcxirr-isfecj-    0.57    mila    up- 


strea' 


■i'    r-ii.-h.. 


leedy 


•1.0C'4 

■".:'•  • 

•1.043 


•1,C4i 


■"  C47 


Cou"ty     Route 

i"73  (CadAe!!  Foai' 

Ca'dweP.  Cree- 
At    co-'iue-ce     V.:' 

C^eeK  

-pp.-cxi-r.atp'y   1.3-'   miles  up- 
stream cf  State  Route  i '  25 
(Worcsor.  Poad) 
C.'.2rke  Cree- 
Uostre.-"     :c;e     c'     Count. 

^oute  ■-;.:!:     ' 

.'•pp'O.iT.p'e,    C.25    n-„;3   ^^ 
st-eam  c*  Ha: -5  ^z-.'i 
Cj:-:n  Bula'.c  Creek: 
App'oxirratf'y  0.19  mile  down- 
stream C-:  £:a*fc  Pou-e  200  . 
it    uDbf-am    s:ce    of    State 
pQ'.ts  73  .^ ^„.. 

.^'  confiuenie  wt^  =.ack  Creek 
Aoprc-uT.atei'y    C.25   mtte   ■-•;> 

stream  01  Pica-tti'ty  Lane  . 
-  Mcf-'ee  Cree'-  ■ 

At    co'^'.-'.ca    w,?."-.     Reedv 

Cr^e- ;...;. 

ADprcx.matciy  OtSS  m.iie  jp- 
Etream  of   Peach   Orchard 

Pcad  ,.: ;. „ 

Reedy  Creek 

Appfcximate',  025  rr.i'e  up- 
st'sam  of  cor.fvance  wfh 
PccKy  River  

-oo'C.T^'at?;>    0.73   rrnte   up- 
stream     C      ;'.-'.r":L,er'«:e      of 
Reec.  C-:->  '■  „..-a-.  --: 
f^(?ecf>  Cree^  ~-..:).  3-,  *■ 

At  corf.ue.c-  v%  -  '^.jsay 
Cree-  

-CSTeam  Stde  cf  =123  -nad 

Exit'-   -.T- 

Maps  ava:'.?i>ie  for  irspection 

at  tie  C:.3.a'-j5  County  Gjv- 
e-n.-nc^t    C-"t-.    65    C^jrcnj 
S:-ee'    Cc::  c    '.:--•-  Ca-.>  i 
!.na 


«  Depth  in 
feet  above 

ground. 

•  Elevation 

in  f^t 

(NGVQ) 


•518 

•631 


•606 
•666 


Concord  (c:ry),  Cabarrus 
County  (FEWA  Docket  No. 
7073) 

^ ton  Run 
Approximate,,  300  teet  aoi^n- 
stream     c'     Ccu.-r:     Route 

1430 

Upstream    sKie    of    Interstate 

Route  85        

Maps  available  for  inspection 
at  City  Ha'i.  Concord.  North 
Carolina. 


Harrisburg  (town).  Cabarrus 
County  (FEMA  Doctet  No. 
7073) 

Back  Creek: 


•5■i^ 


•6^4 


•c25 

•£:.7 

•532 

•5C7 
•525 

•56: 

•C76 


•5j4 

•coe 

•6C2 
•622 


•5-0 
•620 


\ 


40832    Federal  Register  /  Vol.  59.  No.  153  /  Wednesday.  August  10.  1994  /  Rules  and  Regulations 


Source  o'  flC'Odir'g  ar^  locauon 


p  Depth  in 
^eet  above 

ground.  ' 

'  Elevation 

in  (eei 

■NGVD) 


Approx'iT,a)ely  i.S  rr.:ies  down- 
"strearh  c<  Rob'nsor.  Church 

Road 

At      dov^-nstrea^n      s.ce       o'. 

CalcUei!  Pca:i 

Maps  available  for  Inspection 
at  the  Town  H-. t,  Ha-rc^u-g. 
North  Caro  na 

OHIO 

Clermont  (couaty)  (FEMA 
Docket  No.  7073) 
East  Fork  L^n:e  M-ar-ii  R:v-:-r 
Approx.iTi.att.y    0.2     nite    up- 
strea.Ti   o*    cor.'^uence    wrth 

Little  V:a~.i  S-ver 

Approxirnaieiy    2.-^    r^^es    up- 
stream o(  State  ^'cu'e  222 
Stcnelick  Creek: 
At  corfloerce  w.;h  Eait  'c^k 

Little  Viami  R.ver 

Approx;.T.a.e'>    2C0    tee:    us- 

^Iream    :,!   cc^-t'tience    vvith 

East  ^orK  L.ttle  M  a'^.i  ^..vr'- 

Maps  available  tor  inspsciicn 

at  the  E'j.:o;nQ  msprc-.ion  Cf- 

tice.    2400    C'erTXjr-t    Center 

Drive.  2na   rico'.    S^te   2C2. 

Bata.  a.  Ch.o 


I 


Miilord  (city)  Clermont  and 
Hamilton  counties  (fEMA 
Docket  No.  7073)   - 

E3St  FO'I'  i  ~.'S  Va.~    ~  .-' 

App'-ox.~2tc  .  ■  C-'3  'e.it  jo- 
strear-i  c!  cc''-e~ce  i-.  th 
L.rie  Vc"  -  ■. e'    

-pprcx.-^ate ,     ',  -     ~  e    jd- 

■       2~5.,,. 

Maps  ?vail3ble  fcr  'ni-pecion 
at    '"=     Cty     ^-?.  .    ;.•     ^p,*^ 


pens-s-'lvan;' 


AUentcwn       (c^ty).       ^e^  ih 
County  (FEMA    Dccnet   So. 
.    7CS3i  \ 

-Co?  Z-e^K  1 

*PP'C>  r-'ctr         "    "::    '£5*    up-  [ 

strear^    c'    :;-■'  .=:jr^   wiirv 

Lltt'e  Lf-  -^^  Cr-rr-  - 

At  Sc-'n  ""-cer;  S-v^i: 

Maps  avai!,?ble  fcr  inspection 
at  th«   C  ""r   ^3      E^g-eer.r.g  ' 
Depart'"'e'"t.  -.'"i  "oor    Roct-.  [ 
411,  435  H3m,;*or^  St-e^t,  a;-  I 
tentcwn,  Pen--s,%2^  a 

SOUTH  CAROLINA 

Aiken  County  (unmcor-  \ 
porated  areas)  (FEMA  i 
Docket  No.  7079)  j 

Savannah  River:  I 


•585 


^ 


Source  of  ficc-ding  and  'oca'ion 


«  Depth  in 

feet  above 

ground 

'  Eie.vation 
m  feet 

iMGVD) 


TENNES-9EE 


Scrlictl  (c^ty).  .Shciby  Ccuntj 

;FEf4A  Docket  No.  705S^ 
-a-    7g't'n  doek: 
■•o-:-t  600  teet  dcAnstream  cf 
cc- r,>c  ;ce     of     HaiTirgton 

Cre€^  Li  ='al  A  :...: 

Just  'jp-."?an-i  of  "rsit  Road  . 
hanin.jtcn  C'eek  L^'.e'al  F: 

M  HTotth 

Ju.'^t  u  Jbtreani  of  Yaie  Poad  ... 
^'zriirg'.  )n  Creek  Lateral  A: 

At  mrjt'th 

-N:jt,  GOO   'eet   upstrearr.   of 

-out'^ 

-S'  'ir\;fcr>  deek  Lateral  £: 

At  HK^th, 

Just  ijpstrea"!  of  Bartiett  Bou- 

leva'd 

F'.exher  Creek  Larera!  A: 
Just  i4:.-:trearT-i  of  Stage  Poad  . 
f-'oo.Jt   0.5   m;le    upsUean-,    of 

Ac,p!;rig  Road  

Fletcher  C'-eek  Lateral  C: 

At  n-wuth 

Just  downstream  of  CSX  Ra;i- 
roaO  


•■07 
■■-7 

■"  "5 
•-2Q 

•■29 


At  the  Savannah  River  Atonic 
Energy  CoTtnrirss'on  ^'ant 
Piservation  Boundaryi 

Ap;''o)(!mateiy    500    <eet    L.'t> 
s'"?am  cf  interstate  20 
^o^'rw  Crepk: 

A;  tre  confluence  •.•.  ;r  Sa.an- 
nah  ■'^:ver  .. 

ApproxiTC.ely  0  5  rr  se  ooah- 
si^efirri  nf  S'..tr  Esi^ft  Roaa 
No  Ncine  Creehr  To  Deaa  F've' 

At  the  confluence  vs  tr^  Ceao 
Rivar  

-pp'ox  mately  1.200  :c-et  up- 
stjegm  of  Seaooara  Coast- 
line Raiiroad  

Vo  Kame   C-eek   to   S3.a"''a^ 

P:\  er 

At  the  ccn'ljence  .',  th  Sa.an- 
r.ah  River   ... 

Approjum.ately    C.S5    "  :e    jc- 
stream    cf    ccf'^ence    a -n 
Savannah  R.ver 
"cse  Creek: 

Ai  t^e  ccfiiuenca  'a  :n  Sa.a'"-  I 
nan  River    ,   ..  } 

Appro»imate'y  700  feet  dow^-  I 
Ltieem  of  conf^ence  o'  Lt-  ! 

tie  Horse  Creek  I 

~Dx  Creek:  \ 

^t  cor.-luence  v-th  Sa.'a-nan 
R:v8r   .     .     ... 

ApproxiTiately  '00  feet  jp- 
st.-es.Ti  of  con?uer?e  Aifh 
SaviEorici^  Rive* 

Maps  availabV  'of  inspection 

at  the  Aiiren  Cou'~t'y  P:a'"".ng 
and  Develccmen!  C^"  :e.  '■•OO 
P.ch'afid  Avenue.  S-jte  '30. 
->en.  Scjth  Ca-:.:ra  O^e"' 


3S 


:47 


Source  of  flooding  and  location 

s  Depth  in 
feet  above 

ground. 

'  Elevation 

in  feet 

sMGVD) 

Fletcher  Creek  Lateral  D: 
At    confluence    with    Fletcher 
Creek  Lateral  C  

•277 

About  1,250  feet  upstream  of 
confluence     with      Fletcher 

Creek  Lateral  C  .^ 

Maps  available  for  inspection 

at  the   Department  of   Pub'ic 
Works.    3585    Altruna    Poad, 
Bartiett,  "Tennessee. 

- 

Coliierville     (town),     Shelby 
County  (FEMA  Docket  No. 
7058) 

Nonconnati  Creek: 
Atjout   09   mile   upstream   of 
Bailey  Station  Road 

Just    downstream    of    Ouinn 

Road  

Nonconnah  Creek  Lateral  C: 

Ai  mouth 

About  950  feet   upstream  of 

mouth 

kVo//  River  Lateral  J: 
At  mo'jih 

'IBc 

Just   downstream   of   Sheilon 
Road  

Maps  available  for  irrspection 

at  the   Department  of   Public 
Ser\:ces,      167      Vfashington 
Sfeet.  Cciiienyii!e,  Tennessee. 

Germantown     (city),     Shelby 
County  (FEMA  Docket  No. 
7053 

■/.■ci;  R:>'ir  Lateral  B: 
^'  mo'jth 

' '''' 

Hc'ow  Fork  Road j 

Maps  available  tor  inspection  ' 
at    the    Departmpnt    of    Engi- 
neering, 1930  odut^l  German- 
tnv/n  Poad  Geirriantown,  Ter,- 
ressee. 


'072 , 


253 
253 
263 
270 
270 
295 
273 
297 


Menfiphis  (city),  Shelby  County 
(FEMA  Docket  No.  7058) 

^jriconnah  Creek: 

At  rr.Outh 

Aoout  2.900  feat  upsirecm  of 

Winchester  Road ^ 

John's  Creek: 

At  routh 

Just  upsi.eam  of  Knig.ht  Ar- 
nold Road  

'enrnile  Creek: 

At  mouth '. 

About  1.850  feet  downstream 

01  Knight  Arnold  Road 

Howard  Road  Ouffall: 

At  mouth 

Just    downstream    of    QuirKe 

Road 

Harrington  Creek: 
At  mouth 


'280 
•2-iJ 


\ 
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:^c- 

— 

«  Depth  ,n 
teei  aocve 

qrcuP'j 

*E'e/ai»c'-. 

IP  fee; 

Jijs'     dav-nst.'eaiT!     of     cc-i- 

r    -"  ■ 

fliie-ice  of  Har.-.-]-?n  Cr.--'^k 

La'-jfa:  A 

•253 

.      '^--' 

q;;;-      __ 

•264 

' '  '^'■^;~                   '  -   ■ 

•253 

^^i'.     c  :■-■_' 'it-i'a-n     cf     con- 

. 

'-  -  ! 

iMaCS    iV?  f>t'a    for    '"iE  ;;?cl.'j.:'   ' 

giree.-i.-.g,     .'i..     ;;on     '.:.  i  i 

-'^JJ:■z■.:^^  (c:,;:,  Shelby 
Cc^r-,  (f^,r,v.A  i;cc»t=J  No. 
' '-  ''*^i    ■ 

ct  (J  S.flOC'tSGl :. 

Ab-DJt  3.*GO,ic:-?u555tfeara  of 
Sirsgierci  Pari-way  ..I :.. 

■J..^:*   fii*asJreajT»"  of ' Shet^ 

■     *ac2-J''.  J.. - '. 

(^  -.->,  n-i  c-r-i-    '        *    -       "I 

"■■"*•  I 

13.S.  ;-^0'j!s5t...  - 


'.G: J.  Creek  Drmnag3  Cam'. 

M  moiitn .,._ 

■   At  c.y^ri^/  bounda  y  .„.r...V.:...  -r 
£-?3.-  Cree« 

A' mc-jth  .:....:. 

-■'y  w'JT^>•  j-'ti  •ij.-y  ^.■.„'.„.;..;. 
w  J-.2S  C.'ce.v;  -         ;  - 

A!  rro'jth .^.„-._, „_.. 

^C'O-^'.  "  sOo  fe;Jt  upstrsa'^  ot 
S^.-.-e  Pgg  Rc?-i  

J-at    -:;.-''.i-,-;-a~    c'    Si-iS'"^,- 

-P:)dd  ..,     - 

A;  county  tourKa-/ 

dot"  forte  C.-eak. 

■J  S  --aiji.?  5'  

J  .3;  dGA-nst'ea.-:  e'  Oa^  No 


Jo3t  Upstream  of  3am  No.  5  .. 

At  couity  boundary 

Casper  Creek: 

At  moi.th , 

About  1 .400  feet  above  mouth 
Bear  Creek  Lateral  A: 

At  mouth 


I   »  Depf^  in 
j  fee'  atx)ve 

j      '"  *ep' 


Sc. 


'  tee'  at>-o.e 


I 


i7c-''  ^?/;•e.' 
.    Jt;sr  Lip;; 


r    ■  -."'<:^  - 


•253 


•£'^? 


•3?C' 


•245 

•250 


•259 


•30-: 

•273 
•274 

•265 


Cc'''erv.i'-e  AriiPfO''::'"  ^z-.t  j 
iVo.'/  P/'.-sr  La^era;  f'  ! 

.    Atxjut  i.OOO  feet  ups'..'j=-  ;• ' 

mouth -; 

ADc'jt  '0.5  m.fe  (.'ost'eam  o'' 

tnoath 

Cray's  Crs-e''^     ' 
At 'mouth  . 

Abc^u!   0  6  r-e   ^,r5'.-ej~   q'. 
r^C-.i'*'!  .'. 
V.o''  Pr-.er  Latara- :-/. 

^t  rncj'fi 

A'x)>..t  1.25'  m  .es  uparsa.-n  of 
frojth-. ;. 

Wo! f  Rwer  Lateral  I- 

At  rTKJoth-.: _.  ...    

ACcjt -1.C    roite_  ups»r?x-n   of 
"niOotn  .-. ._  . 

'.■Vo.'^.v.e/-laferd'  ••.■'' 

Al  moijtn..  :  .■    .  • ". 

About  1M00  f£?;tck!>vns:reaT 
of  Sr.'eaoD  F:3d-  

W.thn  -cornrj-j.-..  ■» 
'  Rc::d 

Jus*    -uost.-«arr';     of     VWrtftei 

-:  F6:r3-....i.;;,.^..:,:.^..-..:.. 

Aboiit  300^feet  ups^sam-of 

."■       Macon  Poda    .-.-.....:. 

•  'Fieicf'fir  Cree^  (.j'e^sa 
At  m.-)jth  ........'...„.._ 

A  tout  1,030  ?Sc».-i;p5?fsiT>f 

m'^jtii .  .^^ ,,,  .  r.-. 

"'etc-'ir  C'2ek.La\sra!  A:     : 

AtjTTG'.^t'J  .........      ..._  ....- 

Jjst  Lpstrear*  ol  Gemjaneiwn 

'    •flCid  .;.;... ..r-.;,............ 

Ncnconnah'C."iek:  ^ 
Appfcj(ir,-ate:/  533  feet  dcwrj- 
Si'-arn    o»    cOiiCuercj?    c' 

-Ho  .vara  Roja  OuKaU 

Apprsxi'ratery    eos   feet   to- 
strearr.  of  P.'^ -i  F^oad 
Konconriah  Creek  Lateral  J 

A;  (TK^ui'i   

Aix  J*  ^  5  ''   .  :'>r  ,e  rr^j*- 

Acc'_:  903  f.rct  dcwnst-ea'T.  --f 

S.'-e&y  Dr..e     

r^ciconnan  Creek  Lateral  EA 

At  mo^jth 

Atx>ut   700   fee!   upstrearr;  of 
mo'jth 


Maps  avait'bSe  ?»r  «r,Sv>*>':t;>"  j 


•  ~       I  -    -. 


","»        ^   '  -;  '    *    -'"-r    - 


-27-       0:-:T:f;ies    ('-«-;,    P-.r;.?    W  ■■ 
•'sm  Ccj'.;->,  iTEWA  O:. :Ve'. 
•2T2  No.  7j93- 

"273        A*  dov. r-st.'Cirn  corp^'ste  li-^- 
i;s  ^ 

'276         Aoprcximateiy  200  fee?  c^yj-'ri- 
sfeam   of   Cie   rc^-r-  ,-:: 

■2"9  ,laoe  of  !-95  

Tr,6utary    No.     1    td   Ouar,:}co 
'2S~  C'SSk: 

^\   corf .jence   v.-:;.".   Qua.r'.-^o 

•2o'  C-eek  1 '. .  . 

-P'-o- -late!,-  100  feet  up- 
•i^i  sfr^am    of    t^<e    C-ipWusnce 

vv.'ti  O jar,', CO  C'eek 

"20-    Wsps  avaiUiijJe  for  insp^jjfan 

at  |he  DuTif.-.es  Tcwn  .^a'j. 
•^94        Zcnir.g  A  nr^a-stra'-y s  O^tce. 

'Oi  Sou-5-!  Wi.T  Sies*.  cW 
"-i~r'        ?"'es.  V?fC'n.a 


(■am  Ccuriry  (rr.VA  Ctjcv.et 
Sc.  7093) 


^^-.,  ns 

At  uostrea-^  :.    ,   • 

30"  M2PS  ayaiiab;3  for  (r,i4:-c:l.<in 
at  the  Hayna'K.rt  Tonn  hj!!. 
15025  Wiifiiivgtii  &cfefS, 
HaymarVet,  Virg.rrs 


J 


•23' 


•262 


f-'c r ; SCO s   (City). . Prince  VVjI- 
'3.T  Cojnty  .;Pe?i«Ai  O.^KVet 
t-io.  7C:3> 


■.-■  W  J 

Scaa  Rur 
At  down${fearr!  cC'.'po.''^e  Utv 

its ■ .;. 

77- 

■■-"?■  ii  "  ccT>cr5»i£  l.Tt.s  .  . 

255 
234 

.-'cps  av2'irtC'e  fi»-  insoecti^n 
at  t-"  Cr,   Cig!r«re.-3  CW-^". 
e027  Ce-.c-  S-..-e^(.  Su--^  2G3. 

Vap.asSciS  ParX  {-^ty;,  P'.-ce    \ 
'-■7         Wiiliam       County       ;FEV.*    | 
Docket  No.  70?3/ 

S'"^      rat  Brarcf,  Tr^'^tar,  r 

At  dOvvnstreaT!  corjiorate  ;^rl. 

Its  

Approximately    200    feet    up- 
stream of  corporate  limtjs  .... 


•317 
•319 


•8 


•165 
•165 


\ 
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Source  of  flooding  and  location 


Maps  available  for  Inspection 

at  ttie  City  Hall,  One  Park 
Center  Court,  Manassas  Park, 
Virginia. 


Occoquan  (town).  Prince  Wil- 
liam County  (FEMA  Docltet 
No.  7093) 

Occoquan  River 
At  downstream  corj^rate  lim- 
its   

At  upstream  corporate  limits  ... 

Maps  available  for  Inspection 

at  tl)e  Occoquan  Town  Hall, 
Office  of  ttie  Town  Clerk,  314 
Mill  Street,  Occoquan,  Vir- 
ginia. 


Prince  Wllllain  County  and  In- 

corporated   Areas    (FEMA 

Docket  ^to.  7093) 

Broad  Run: 

At  confluence  with  Occoquan 

River  

•173 

At  T.  Nelson  Elliott  Dam  

•250 

Bull  Run: 

At  confluence  witti  Occoquan 

.    River  

•137 

Approximately    100   feet   up- 

stream of  State  Route  615  .. 

•412 

Bull  Run  TritHJtary  D: 

At   the   confluence   with   Bull 

Run  

•166 

At  State  Route  234  .'. 

•217 

Catharpin  Creek: 

At  confluence  with  Little  Bull 

Run  

•264 

Approximately  100  feet  dowrv 

Z'   stream  of  Lighter  Road  

•309 

Cow  Branch: 

Approximately  1,150  feet  up- 

stream  of  confluence  with 

Neabsco  Creek  at  upstream 

side  of  Nippon  Road  

"8 

Approximately  2,000  feet  up- 

stream of  Telegraph  Road  .. 

•161 

Dawkins  Branch: 

, 

At  conf  uence  with  Broad  Run 

•204 

Approximately     75     feet    up- 

stream of  Southern  Railroad 

•261 

Flat  Branch: 

At  confluence  with  Bull  Run  .... 

•164 

Approximately    950    feet    up- 

stream of  State  Route  668 

(Rixlew  Lane)  

•219 

Holkums  Branch: 

At  conf)ence  with  Bull  Run 

•174 

Approximately    0.4    mile    up- 

stream of  State  Route  234  .. 

•246 

Kettle  Run: 

At  confluence  with  Bull  Run  .... 

•174 

Approximately    0.6    mile    up- 

stream of  State  Route  656 

(Kettle  Run  Road)  

•224 

Little  Bull  Run: 

At  confluence  with  Bull  Run  .... 

•193 

»  Depth  in 
feet  above 

ground. 

*  Elevation 

in  feet 

(NGVD) 


•13 
•18 


T 


SoLirpe  of  flooding  and  location 

I 


Approximately  1.6  miles  up- 
sfream  of  State  Route  704 

(Artemus  Road)  

Little  Creek: 

At  confluence  with  Quantico 
Greek  

Approximately  40  feet  up- 
stream of  Inn  Road  

Marumsco  Creek: 

Approximately  500  feet  down- 
sfeam  of  Featherstone 
Road  

Approximately  0.4  mile  up- 
stream of  Hylton  Avenue 

Neabsco  Creek: 

Approxinnately  0.64  mile  down- 
stream of  U.S.  Route  1   

Approximately    950    feet    up- 
stream of  Prince  Dale  Drive 
Neabsco  Creek  Tributary  A: 

At  confluence  with  Neabsco 
creek  

Approximately    1.8   miles   up- 
stream of  State  Route  784  .. 
North  Fork  Broad  Run: 

At  confluence  with  Lake  Ma- 
nassas   

Approximately  50  feet  up- 
stream of  State  Route  1701 

(Gaines  Road)  

Occoquan  River  Broad  Run: 

At  confluence  with  ttie  Poto- 
mac River  

At  confluence  of  Cedar  Run 
and  Powells  Creek 

At  confluence  with  ttie  Poto- 
mac River  

Approximately  1,070  feet  up- 
stream of  Minnieville  Road  .. 
Purcsll  BrarKh: 

Confluence  with  Occoquan 
River 

Approximately  1  mile  up- 
stream .  of     Purcell     Road 

(State  Route  634) 

Rocky  Branch: 

Confluence  with  Broad  Run  .... 

Approximately  100  feet  up- 
stream of  State  Route  619 

(Linton  Hall  Road)  

Quantico  Creek: 

At  confluence  with  the  Poto- 
mac River  

Approximately    200    feet    up- 
stream  of   confluence   with 
South  Fork  Quantico  Creek 
Bull  Run  Tributary  A: 

At  Confluence  with  Bull  Run  .... 

D'Approximately      580      feet 
downstream  of  Oak  Street  .. 
Bull  Run  Tributary  B: 

At  Confluence  with  Bull  Run  .... 

At  East  Rugby  Road  

Bull  Run  Tributary  C: 

At  confluence  with  Bull  Run  .... 

Downstream       of       Parkland 

Street 

Cannon  Branch: 

At  Confluence  with  Broad  Run 


«  Depth  in 
feet  above 

ground. 

•  Elevation 

in  feet 

(NGVD) 


•374 

•8 

•135 

•9 
•108 

•9 
•189 

•189 
•326 

•292 

•434 

•8 
•173 

•8 
•253 

•149 

•239 
•220 

•312 

•8 

•61 

•159 

163 

•161 
•164 

•164 

'163 

•175 


»  Depth  in 

feet  above 

Source  of  flooding  and  location 

jround. 
•  Elevation 

- 

in  feet 

(NGVD) 

Approximately  3,250  feet  up- 

stream of  confluence  with 

Broad  Run  

"175 

Cedar  Run: 

At  confluence  with  Occoquan 

River  

•173 

Approximately    0.7    mile    up- 

stream of  confluence 

•173 

Hat  Branch  Tributary  A: 

At  confluence  with  Flat  Branch 

•170 

Approximately    600    feet    up- 

stream  of  confluence   with 

Flat  Branch 

•172 

Flat  Branch  Tributary  B: 

At  confluence  with  Flat  Branch 

•165 

At  City  of  Masassas  Park  cor- 

porate limits 

•165 

Flat  Branch  Tributary  C:  . 

At  confluence  with  Flat  Branch 

•182 

Approximately    770   feet    up- 

stream of  confluence  witti 

Flat  Branch 

•182 

Hooes  Run: 

At  confluence  with  Occoquan 

River  

•132 

Approximately  1,000  feet  up- 

stream of  State  Route  641  .. 

•132 

Lake  Manassas: 

Entire  shoreline 

•292 

Tributary  No.  3  to  Flat  Branch 

Tributary  B: 

Approximately    20    feet    up- 

stream  of  confluence  with 

Flat  Branch  Tributary  B  

•165 

Approximately    100    feet    up- 

stream  of  confluence   with 

Flat  Branch  Tributary  B  ....:.. 

•165 

Potomac  River: 

From  Freestone  Point  to  con- 

fluence    of     Chopawamsic 

Creek 

•8 

Chopawamsic  Creek: 
At  confluence  with   Potomac 

River  

Approximately  0.9  mile  down- 
stream of  Jefferson   Davis 

Highway 

Maps  available  for  Inspection 
at  the  Prince  William  County 
Department  of  Publk;  Works, 
Watershed  Management  Divi- 
sion, 4379  Hidgewood  Center 
Drive,  Prince  William,  Virginia. 


Quantico  (town),  Prince  Wil- 
liam County  (FEMA  Docket 
No.  7093) 

Potomac   River   (formerly   Little 
Creek): 

Just  upstream  of  River  Road  .. 

Just    downstream    of    Rictv 

mond,    Fredericksburg   and 

Potomac  Railroad 

Potomac  River: 
Approximately  250  feet  east  of 
Potomac  Avenue  


•8 


•8 
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#  Depth  in 

feet  above 

Source  of  flooding  and  location 

ground. 

'  Elevation 

in  feet 

(NGVD) 

■Approxirrateiy   400  feet  north 

of  the  in;ersection  of'Eroad- 

way  andTriidStieet ^ 

•8 

Maps  avaiiable  for  inspection 

at     the     lown     of    Qiiantico 

T.'-e?.3urer'Clerts's    Cff:ce,    507 

C  Sfeet,  Quant.co,  Virginia. 

(Cat-ilt-g  of  Federal  Domestic  A-sivtrtnce  Ni 
83.100.  "Flood  Insurance  ■') 

DHted:  August  7,,  1994. 
Richard  T.  Moore. 
Associate  Director  for  Mitigatipr.. 
FR  Doc.  94-19507  Filed  8-9-94:  8:45  ami 

BILUNG  CODE  67l»-03-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 14,  and  24 
[GEN  Docket  No.  90-314] 

Broadt^and  Personal  Communications 
Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 


summary:  This  document  contains 
corrections  to  the  final  regulations, 
which  were  published  Friday.  June  24. 
1994  (59  FR  32830).  The  regulations 
related  to  the  allocation  and  ser\'ice 
rules  for  Broadband  Personal 
Communications  Services. 
EFFECTIVE  DATE:  September  9. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring.  Office  of  Engineering  and 
Technology,  (202)  653-8114. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  that  need  to  be  corrected 
in  order  to  ensure  that  the  Com;nission's 
decision  is  properly  implemented. 

Correction  of  Publication  —^ 

Accordingly,  the  publication  on  June 
24.  1994  of  the  final  regulations,  which 
were  the  subject  of  FR  Doc.  94-1.52fi3, 
is  corrected  as  follows: 

§2.106    [Corrected] 

1.  On  page  32851,  in  Column  {5}  of 
the  Table  of  Frequency  Allocations,  in 
the  1850-1990  MHz.  2110-2150  MHz. 
and  2180-2200  MHz  bands,  the  lower- 
case word  "fixed"  is  corrected  to  read 


as  the  upper-case  word  "FIXED"  and 
the  lower-case  word  "mobile"  is 
corrected  to  read  the  upper-case 
"MOBILE". 

2.  On  poge  32851.  in  Column  (5)  of 
the  Table  of  Frequency  Allocations,  in 
tiie  21.10-2160  MHz  band,  the  low-ca.se 
wcrd  "fixed"  is  corrected  to  read  as  the 
upp-r-:ase  word  "FIXED". 

§15  319    [Corrected] 

3.  On  page  32852,  in  the  third 
column,  paragraph  (a),  line  4  "15.323" 
is  corrected  to  read  "15.321". 

4.  On  page  :2852,  in  the  thi.'d 
column,  paragraph  (a),  line  6  "15.321" 
is  corrected  to  read  "15.323". 

§  15.321    [Corrected] 

5.  On  page  32853,  in  column  1, 
paragraph  (d),  lines  4,  5,  7  and  8, 
"channel"  is  corrected  to  read  "sub- 
band". 

§15.323    [Corrected] 

6.  On  page  32853,  in  column  2, 
paragraph  (c)(1),  line  4,  the  phrase  "for 
a  period  of  10  milliseconds"  is  inserted 
after  the  word  "transmit"  and  before  the 
word  "to". 

7.,0n  page  32854.  in  the  first  column, 
before  the  heading  for  Part  24,  the 
following  instruction  10.  is  added: 

10.  Section  15.323(c)(5)  is  revised  and 
an  additional  sentence  is  added  to 
paragraph  15.323(c)(5)  and  the  last 
sentence  of  paragraph  15.323(e)  is 
revised  to  read  as  follows: 

Section  15.323  Specific  requirements 
for  isochronous  devices  operating  in  the 
1920-1930  MHz  sub-band. 

*  *        •        •        • 

•      (c)  *   *   • 

(5)  •   *   *  No  device  or  group  of 
cooperating  devices  located  within  1 
meter  of  each  other  shall  occupy  more 
than  three  1.25  MHz  channels.  Devices 
in  an  operational  state  that  are  utilizing 
the  provision  of  this  section  are  not 
required  to  use  the  search  provisions  of 
paragraph  (b)  of  this  section. 

*  »        »         »        • 

(e)  *   *   *  Transmission  shall  be 
continuous  in  every  tim.e  and  spectrum 
window  during  the  frame  period 
defined  for  the  device. 

*  *      .  «        *        » 

8.  On  page  32854,  in  column  1. 
paragraph  (d),  line  6  of  that  page,  the 
word  "mission"  is  corrected  to  read 
"emission". 

9.  On  page  32854,  in  column  1. 
paragraph  (d),  line  11  of  that  page,  the 
number  "40"  is  corrected  to  read  "30". 

10.  On  page  32854,  in  column  1, 
paragraph  (d),  line  13  of  that  page,  the 
symbol  "B"  is  corrected  to  read  "2B ". 


§24.202    [Corrected] 

11.  On  page  32355,  in  column  1. 
paragraph  (b),  ii.nes  7,  10  ai.d  17,  the 
word  "Mayaguez"  is  correfJed  to  read 
"Mayagiifcz". 

12.  On  page  32855.  in  coiumn  1. 
paragraph  (h),  lilies  11  and  21.  the  v\ord 
"BTA"  is  ccrrectfd  to  read  BTA-ii^e 
service  area". 

13.  On  pa-e  32853.  in  column  1, 
parSgraDhIb),  lines  12  and  22,  the  word 
"municipjiitips"  is  corrected  to  read 
"municip'os". 

14.  On  page  32855,  in  column  1, 
paragraph  (b),  line  13.  the  word 
"Anascc  '  is  corrected  to  read  "Anasco  '. 

15.  On  p?ge  32855.  in  column  1, 
paragraph  (b),  line  14,  the  word 
"Guanica"  is  corrected  to  read 
'"Guanica". 

16.  On  page  32855,  in  column  1, 
paragraph  (b),  line  16,  the  word  "Juana 
Diaz"  is  corrected  to  read  "Juana  Diaz". 

17.  On  page  32855.  in  column  1. 
paragraph  (b),  line  16.  the  word  "Las 
Marias"  is  corrected  to  read  "Las 
Marias". 

18.  On  page  32855,  in  column  1. 
paragraph  (b),  line  18,  the  word 
"Penuelas"  is  corrected  to  read 
"Pefiuelas". 

19.  On  page  32855,  in  column  1, 
paragraph  (b),  line  19,  the  word 
"Rincon"  is  corrected  to  read  "Rincon". 

20.  On  page  32855,  in  column  1. 
paragraph  (b).  hnes  19  and  20.  the  word 
"San  Germain"  is  corrected  to  read  "San 
German". 

§24.238    [Corrected] 

21.  On  page  32858.  in  column  1. 
paragraph  (a)  the  word 
"lesserattenuation"  is  corrected  to  read 
"lesser  attenuation".  Additionally,  add 
the  following  sentences  immediately 
after  the  first  sentence  and  before  the 
Note:  "Compliance  with  this  provision 
is  based  on  the  use  of  measurement 
instrumentation  employing  a  resolution 
bandwidth  of  1  MHz  or  greater.  Nominal 
carrier  frequency'ishail  be  adjusted  as 
close  to  the  licensee's  frequencv  block 
edge  as  the  design  pe.-Tnits.  Where 
emissions  within  the  licensee's 
frequency  block  influence  the  levels 
measured  outside  the  block  suffuier.tly 
to  show  non-comn!ianre,  allc-rnaii'.e 
techniques  may  be  used  provided  the 
technique  is  coord ii-iatcd  with  the 
Co:r.mission.  ' 

Fi'di  ra!  Coni.Tiunications  Commission. 
William  F.  Caton. 

AcfinzSecrt-tarw 

IFR  Doc.  94-19491  Filci  8-9-94.  8  45  ami 
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Proposed  Rules 


Federal  Register 

Vol.  59,  No.  153 
VV(?dnesHay.  August  10,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putilic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  ol  these  notices  is  to  give  interested 
persons  an  opportunity  *o  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Parts  257  and  399 

Pocke!  Nos.  49702  and  48710;  Notise  94- 
111 

RIN2105-AC10 

Disclosure  of  Code-Sharing 
Arrangements  and  Long-Term  Wet 
Leases 

AGENCY:  Department  oi  Transportation; 

Office  of  the  Secretary. 

ACTION:  Notice  of  Proposed  Rulenxiking 

frJPRM);  Denial  of  petition  for 

rulemaking. 


SUMMARY:  The  Department  proposes  to 
strengthen  its  current  rules  requiring 
eiriinesto  notify  consumers  of  the 
existence  of  a  code-sharing  arrangement 
or  long-term  wet  lease  wherphy  the 
operator  of  a  flight  differs  f'om  the 
airline  in  whose  najne  the 
trmspcrtation  was  sold.  This  ;if  tion  is 
being  taken  to  ensure  that  cons.iniRrs 
have  pertinent  ir.formatjon  about  airline 
code-sharing  arran'^'Rmerifs  and  'onij- 
torm  wet  iRa>-es  on  d.omestic  and 
international  flights.  The  Drpartnsrnt  is 
proposing.  (1)  to  rMpjire  ticket  agents 
(including  travel  agents)  doing  business 
in  tho  United  States  and  foreign  ?.ir 
carriers,  as  well  as  U.S  air  carriers,  to 
gi'7e  consumers  reasonable  and  timely 
notice  that  the  travel  they  ar« 
considering  purchasing  will  be  provided 
by  an  airline  different  from  the  airline 
holding.out  the  transportation,  and  to 
disclose  the  identify  of  the  airline  that 
will  actually  operate  the  aircraft;  and  (2) 
for  tickets  issued  in  the  United  States, 
to  require  U.S.  and  foreign  air  carriers 
and  ticket  agents  (including  travel 
agents)  to  provide  written  notice  of  the 
transporting  carrier's  identity  at  the  time 
of  sale  of  transportation  involving  a 
code-sharing  or  long-term  wet-lease 
arrangement.  The  Dep>artment  also 
wants  to  consider  seriously  a 
requirement  to  print  the  transporting 
carrier's  identity  on  the  flight  coupon 


for  services  involviRg  a  rode-sharing  or 
long-trrm  wet-ler.se  arrangement.  The 
Ehipiirtmont  is  making  this  proposal  on 
its  0U11  initiative.  In  addition,  the 
Department  is  denying  a  petition  fiied 
in  Docket  48710  by  Donald  PevsncT  th;:t 
requested  a  complett  ban  on  code- 
sha'ing  arrangements. 
dates:  The  DeparlineriJ  requfts'.s 
comnienfs  by  Oct.iber  11, 1994.  Reply 
comments  should  be  filed  by  Ncvember 
8, 1994.  The  Department  will  consider 
Idte-filod  conimenls  only  to  the  extent     • 
prncticdble. 

ADDRESSES:  Comments  should  be  sent  to 
the  Docket  Clerk,  Docket  No.  49702, 
Department  of  Transportation,  400  7th 
Street  S.W..  Room  4107,  \V-Jshin"ton, 
DC  Ztl'^ao.  To  facilitate  cnnsidTation  of 
the  caaTjments,  we  ask  comrnenters  to 
file  twelve  copies  of  e.3ch  comment.  We 
encourage  comrnenters  who  wish  to  do 
so  also  to  submit  com.Tients  to  the 
Department  through  the  Internet;  our  _ 
liitcrnet  address  is  dot — 
dockels@postmas(pr.dot. gov. ^  Note, 
however,  that  at  this  time  the 
Departm.ent  considers  only  the  papor 
copies  filed  with  the  Dockei  Cleik  to  be 
the  offic:ial  conunents.  Comments  will 
be  available  for  inspection  at  this 
address  from  9;00  a.jri.  to  5:00  p.m., 
Monriay  through  Friday  Oimmenters 
who  wish  thv»  Departnu.nl  l.o 
ackm\v!edpc  the  r>»C(.ipt  ofthi''ir 
(,oir.iTi«-nts  vhouid  iiicli.'de  astampr-d, 
snlf-addressed  postcard  with  their 
i.Oinments.  The  Dtt  kct  Clerk  will  date- 
stan^rj  the  postcard  and  ru.jil  it  hm  k  to 
the  (xiinnie:itf;r. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pytniia  N.  Snyder,  Office  of 
International  Law,  Office  of  the  General 
(>jun$i2l,  U.S.  IJepartmojU  of 
Transportation,  400  7lh  Sfept  SW, 
i^oom  10105,  Washingtor.,  I'':  205S0. 
(202)  3f:i6-9179.  The  Depdruiient  of 
Transportation  studies  noted  in  this 
NI^RM  may  be  reviewed  in  the 
Dapartment's  technical  library,  400  7th 
Street  SVV,  Room  2200,  Washington.  DC 
20590,  between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday;  phone  (202) 
.366-0746. 

SUPPUEMENTARY  INFORMATION: 

Background 

Several  soun;es  of  information  on 
airline  servif;es  widely  used  in  the 


'  Oi.»  X.400  i'-mi.;l  «ddres.s  is  (;=DO  IVS^dockfiis/ 
•  )l'1=i»r,rtil/0=hq/p=gov-»(ii)t/«=.iltni;iil'r— us. 


United  Stales — most  notably  the  Offi:  iai 
Airline  Guide  and  computer 
reservations  systems  "  use  a  two- 
character  airtine  designator  code  to 
identify  the  carrier  operating  a  flight. 
Code-sharing  is  the  terra  given  to  a 
common  airline  industry  marketing 
practice  where,  by  mutual  agreement 
between  cooperating  carriers,  at  least 
one  of  the  airline  designator  codes  used 
on  a  flight  is  different  from  that  of  the 
airline  operating  the  aircraft.  In  one 
version,  two  or  more  airlines  each  use 
their  own  designator  codes  on  the  same 
airc^^aft  opt-ration.  Although  only  one 
airline  operates  the  flight,  each  airline 
in  a  code-sharing  arrangement  m.iy  hold 
out,  market  and  sell  the  flight  as  its  own 
in  published  schedules. 

The  term    code-sharing"  also  refers  to 
other  arrejigements  where  the  code  on  a 
p^ss.^nger's  ticket  is  not  that  of  the 
operator  of  the  flight,  but  where  Ibe 
oper.itor  does  not  also  hold  out  the 
service  in  its  own  name.  Such  code- 
sharing  arrangements  are  common 
between  commuter  air  caniers  and  theii 
la.-grr  affiliates.  Arrangements  falling 
into  this  catecory  are  slirnilar  to  leas!>s  *)I 
aircraft  and  crow  (wet  leases). 

The  Department  regulatesall 
inlernational  code-sharing  a^rang•^Inent^ 
as  wet  leases  under  14  CFR  Parts 207, 
2G;}.  212  and  218. 

Althou;.^h  t,ode-sharing  and  wet-lease 
ai"ranr,e:npnl;vcan  offer  significant 
consumer  benefits,  they  can  also  be 
misleading  unless  con.sumers  know  thai 
the  Irai^sportation  they  are  buying  will 
not  be  provided  by  the  airline  whose 
designator  code  is  shown  on  the  tickr t 
.-^nd  unless  they  know  the  identity  of  the 
airline  on  which  they  will  be  flying.  The 
recent  growth  in  use  of  code-sharing, 
v.-et-leasing  and  similar  marketing  tools, 
particularly  in  international  air 
transportation,  has  giveo  the 
Department  concern  about  whether  the 
current  dfsclosure  rules  (described 
below)  protect  the  public  interest 
adequately.  This  notice  proposes  to 
strengthen  the  rules  and  requests  public 
comment. 

Benefits  of  Code-Shaping  Services 

In  its  examination  of  domestic  airline 
interline  practices,  the  Department 
noted  that  only  10%  of  passengers  on 
certificated  air  carriers  used  interline 
services,  indicating  the  strong 
preference  of  passengers  on  connecting 
flights  for  on-line  service.  Interline 
Practices  in  the  Airline  Industry  at  24 
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(January  1986).  There  may  be  even 
fewer  today.  Data  for  the  quarter  ended 
September  30. 1993.  show  that  interline 
passengers  account  for  approximately 
2.3%  of  total  passengers  based  on  the 
Department's  Passenger  Origin  and 
Destination  Survey.  Code-sharing 
arrangements,  which  ena^ble  airlines  to 
hold  out  multi-carrier  connections  as 
on-line  service,  are,  in  part,  a  market 
response  to  this  demand  for  on-line 
service.  Often,  code-sharing  partners 
offer  services  similar  to  those  available 
for  on-linfe  connections  with  the  goal  of 
offering  "seamless"  service  (i.e.,  .service 
where  the  transfers  from  flight  to  flight 
or  airline  to  airline  are  facilitated).  They 
may,  for  example,  locate  gates  near  each 
other  to  make  connections  more 
convenient,  or  coordinate  baggage 
handling  to  give  greater  assurance  that 
baggage  will  be  properly  handled. 

In  addition,  airlines  claim  that  code- 
sharing  can  help  them  operate  more 
efficiently,  because  they  can  spread 
costs  by  providing  a  joint  service  with 
one  aircraft  rather  than  operating 
separate  services  with  two  aircraft. 
Particularly  in  thin  markets,  this 
efficiency  can  increase  consumers'  price 
and  service  options  or  enable  the  use  of 
equipment  sized  appropriately  for  the 
market.  Thus,  overall,  the  Department 
believes  that  code-sharing  can  offer 
significant  economic  benefits. 

Code-sharing  services  have  expanded 
significantly  since  USAir  (then 
Allegheny  Airlines)  set  up  the  first  ■ 
code-sharing  arrangements  in  the  1960s. 
A  1986  DOT  study  of  the  regional 
airline  industry  found  that  code-sharing 
agreements  were  a  prominent  feature  of 
the  nationwide  air  service  network.  A 
Study  of  the  Regional  Airline  Industry 
at  80  (May  1986).  The  study  also  found 
that  16  of  the  20  largest  regional  airlines 
operating  in  the  continental  U.S. 
participated  in  a  code-sharing 
agreement  with  a  major  airhne.  Id.  at  27. 
The  Regional  Airline  Association's  1993 
Annual  Report  reported  that  by  1992,^ 
the  largest  29  regional  carriers  were 
.  code-sharing,  36  of  the  largest  50 
regional  airlines  had  code-sharing 
agreements,  and  96%  of  regional  airline 
.passengers  flew  on  code-sharing 
carriers. 

Similarly,  international  code-shares, 
which  have  existed  at  least  since  the 
early  1980s,  have  expanded  recently. 
Early  international  code-shares  tended 
to  involve  individual  routes;  the  more 
recent  trend  has  been  toward*  code- 
sharing  agreements  that  involve  total 
route  systems,  such  as  the  one  between 
Northwest  and  KLM.  Today,  most  major 
U.S.  airlines  have  code-sharing 
agreements  with  foreig^i  airlines. 
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Benefits  of  Wet  Leases 

Some  airlines  perform  some  or  all  of 
their  scheduled  passenger  air 
transportation  services  by  contracting 
for  the  equipment  and  crew  of  another 
carrier  (wet  lease).  Operating  by  wet 
lease  can  permit  such  carriers  to  offer 
services  that  might  otherwise  be 
unavailable.  The  flexibility  to  contract 
with  other  airlines  for  equipment  and 
crew  to  fill  operational  needs  benefits 
the  public  by  avoiding  disruptions  and 
creating  service  alternatives  that  could 
not  otherwise  be  provided. 

DOT  Regulatory  Policy  and  Statuton' 
Bases 

Section  41712  of  Title  49  of  the  U.S. 
Code  (formerly  §  411  of  the  Federal 
Aviation  Act)  authorizes  the  Department 
to  decide  if  a  U.S.  or  foreign  air  carrier 
or  ticket  agent  (including  travel  agents) 
has  engaged  in  unfair  or  deceptive 
practices  and  to  ban  such  practices. 
Under  that  section,  the  Department  has 
adopted  various  regulations  and  policies 
to  prevent  unfair  or  deceptive  practices, 
such  as  the  rules  governing  computer 
reservations  systems  (14  CFR  Part  255) 
and  the  policy  on  fare  advertising  (14 
CFR  §  399.84). 

Although  code-sharing  and  wet- 
leasing  can  afford  public  benefits,  they 
can  also  confuse  and  mislead  the  public 
unless  prospective  travelers  are  aware  of 
the  arrangements  before  they  select  a 
flight.  Current  DOT  policy  has  dealt 
only  with  code-sharing,  and  has  been  to 
consider  Ihe  practice  to  be  unfair  and 
deceptive  and  in  violation  of  49  U.S.C. 
§  41712  unless  consumers  are  given 
reasonable  and  timely  notice  of  the 
existence  of  the  code-sharing 
arrangement.  14  C.F.R.  399.88  (Docket 
No.  42199,  50  FR  38508.  September  23, 
1985).  The  policy  statement  expressly 
applies  only  to  U.S.  air  carriers, 
however.  It  states  that  the  obligation  to 
give  "reasonable  notice"  requires  air 
carriers,  at  a  minimum  to: 

(1)  Identify,  with  an  asterisk  or  other 
means,  each  flight  in  which  the  airline  code 
is  different  from  the  code  of  the  airline 
actually  providing  the  service,  in  written  or 
electronic  schedule  information; 

(2)  Provide  information  in  any  direct  oral 
communication  with  a  consumer  concerning 
a  code-sharing  flight  sufficient  to  alert  the 
consumer  that  the  flight  will  occur  on  an 
airline  different  from  the  airline  whose  code 
is  shown  on  the  ticket  and  identify-  the 
airline(s)  actually  providing  the  service:  and 

(3)  provide  frequent,  periodic  notice  in 
advertising  media  of  the  existence  of  a  code- 
sharing  relationship  and  the  identities  of  the 
airline(s)  actually  providing  the  service. 

Thus,  the  current  policy  recognizes 
that,  to  be  timely,  notice  must  be  given 
daring  all  discussions  about  a  code- 


shared  flight.  Consumers  must  be  given 
clear  notice  before  they  make 
reservations  or  buy  transportation  both 
that  the  service  they  are  considering  is 
on  a  code-shared  flight  arid  of  the  actual 
operator's  identity,  so  that  they  can 
consider  these  facts  in  making  travel 
purchase  decisions. 

When  adopted,  the  policy  statement 
on  code-sharing  disclosure  was  not 
applied  directly  to  ticket  agents,  since  it 
was  believed  that  ticket  agents  would 
commimicate  important  information  to 
travelers  to  retain  them  as  clients.  49  FR 
43709;  October  31,  1984.  Furthermore, 
section  41712  of  title  49  of  the  U.S. 
Code  prohibits  unfair  and  deceptive 
practices  by  ticket  agents,  and 
Department  rules  also  prohibit  ticket 
agents  from  misrepresenting  the  kind  or 
quality  of  service  being  sold.  14  CFR 
399.80(c).  In  practice,  the  Department 
has  not  expressly  required  ticket  agents 
to  disclose  code-sharing  arrangements, 
although  it  would  consider  enforcement 
action  against  ticket  agents  who 
misrepresent  code-sharing  services  as 
single-carrier  services  in  response  to 
specific  inquiries. 

Moreover,  since  there  were  few  code- 
sharing  arrangements  between  U.S.  and 
foreign  air  carriers  at  the  time  of  its 
adoption,  the  policy  did  not  explicitly 
cover  foreign  air  carriers.  14  CFR 
399.88.  To  some  extent,  the  Department 
has  since  moved  to  address  this  matter. 
Specifically,  when  the  Department 
approves  a  code-sharing  arrangement 
involving  a  foreign  air  carrier,  it  now 
explicitly  requires  the  foreign  air  carrier 
to  adhere  to  the  requirements  of  14  CFR 
399.88  as  a  condition  of  its  approval. 
See.  e.Q.,  Order  94-5-35  (May  24, 1994). 

Finally,  although  the  earlier 
notification  rule  did  not  cover  wet 
leases  other  than  code-sharing 
arrangements  as  then  defined,  other  wet 
leases  appear  to  present  similar 
opportunities  to  mislead  consumers  inter 
thinking  that  they  are  buying 
transportation  from  one  carrier,  when  in 
fact  the  transporting  carrier  will  be 
different. 

The  Department  continues  to  beheve 
that  the  public  interest  is  best  served  by 
permitting  carriers  to  engage  in  code- 
sharing  and  wet-lease  arrangements,  so 
long  as  the  public  is  given  reasonable 
notice.2  These  arrangements  can  expand 
the  price  and  service  options  available 
to  consumers.  Moreover,  several  of  our 
international  agreements  specifically 
authorize  code-sharing  arrangements. 
We  have  determined,  therefore,  to  limit 
this  rulemaking  to  whether  more  notice 


'For  this  reason,  we  deny  the  petition  for 
rulemaking  filed  by  Donald  Pevsner  in  Docket 
48710  to  ba.n  code-sharing  entirely. 
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is  necessary  to  assure  ade«]uale  public 
disclosure.  We  will  not  expand  it  to 
entertain  comments  on  other  issues, 
such  as  whether  (ode-sharinj^  should  be 
banned. 

Inadequacy  of  the  Current  IUiIh 

Experience  wi-.h  the  increasing 
number  of  code-sharing  .nrTan;;cmeijis  in 
T'lTent  years,  con-'hined  uiih  consumers' 
rrrcei\ing  onJ;.  haphazard  disclosure, 
hos  tentaJivel y  pcrsuuied  us  to  modify 
our  rules  A  roa?nt  IXJT  enforceinent 
investigation  found  th?t  airlinos  and 
travel  agents  faiied  to  diSLJose  codc- 

-  sharing  arrangements  30%  of  fhe  time. 
In  the  case  of  two  particular  airlines, 
failure  to  disclose  was  the  norm.  The 
Department  has  taken  enforremer.t 
action  against  those  companies, 
including  the  issuance  of  cease-and- 
desist  orders,  the  assessment  of  civil 
penalties  and  the  issuance  of  warning 

.    letters.  Howeverr  enforcement  action 
alone  will  not  solve  the  overall  problem 

Failure  to  disclose  the  relationship 
and  the  identity  of  the  actual  flight 
operator  is  deceptive  and  can  result  in 
confusion,  hardship  and  inconvenience 
tc  consumers.  It  can  also  increase  the 
costs  of  travel  unexpectedly.  For 
example,  the  Department  receives 
complaints  from  consumers  who 
mistakenly  assumed  that  their  carrier 
would  use  jet  aircraft,  rather  than 
propeller-driven  aircraft.  Consumers 
enrolled  in  the  frequent-flyer  program  of 

-  the  airline  whose  code  was  on  the  ticket 
have  found  tiiat  they  got  no  or  fewer    ' 
miles  when  ihey  llcw  on  thp  code- 
sharing  partner's  flights  or  that  ;nil«s 
could  be  earned  but  not  used  on  such 
flights  or  vice  versa.  Consumers  hsve 
reported  r.ct  knowin'^  whore  to  uheck  in, 
a  prolil'  ir.  'hat  can  result  in  n^issHd 
connecUons.  L!!i<-:riy  cr  phy.vif.ally 
chal)erj^,fd  passengcirs  nt-tding. 
particular  equipment  have  complained 
that  the  faiiure  t-i  riisciusr;  the  codrf- 
sharing  arrd,-:gi»n.cnt  :>.ud  the  actual 
operator's  identity  h.^.^  ini^onvenienced 
them.  Travelfirs  have  onlv  discoveriid  at 
the  airpnrt  that  their  flijiht  w.is  being 
operated  by  an  ahlinc  they  pr«'ferred  not 
to  use,  a  sitaatir'n  tliat  rjn  occur 

•     vvhenriver  a  wet-lease  arrangement  is 
!     involved.  Fi.i.^lly  consumers, have 
complained  that  a  s(!rvi(:e  hold  out  as 
on-line  was  in  fact  int(,rline  and  there 
was  no  integralien  between  the  two 
airlines.  These  problems  <  an  also  occur 
'  with  certain  wet  leases.  The  Department 
believes  that  consumers  can  make  travel 
decisions  to  avoid  such  problems  if 
carriers  and  ticket  agents  notify  them 
adequately. 


Proposed  Changt's 

First,  the  Department  has  tentatively 
concluded  that  no  basis  exists  fur 
difiercmiating  among  U.S.  air  carriers, 
ti.':kijt  £;gt:nts  doing  business  in  the  ' 
Unit'iti  States,  .-nd  foreign  air  carriers  in 
the  raquiren:ent  to  oive  full  disclosure. 
Thus,  we  propos'^  to  ^^xpand  the  ruie  to 
ccver  tiie  latter  two  classes  explicitly, 
'lirkut  agents  (including  travel  agent?) 
s."!l  abuut  ^'i%  oi  all  airline  tickets 
iss'iecl  in  the  United  S'ate?;..  Secretary's 
T  i-'k.  Force  on  r.v,mpp'i?inn  in  th.e  U.S. 
Dorrestlc  Airline  Industry,  .\iriine 
Marketing  Practices:  1  'avel  .Agencies, 
Frequent  Flyer  Fr.-)j;rams,  and  Computer 
Reservations  Sys!'  ais  at  7  (l-?90).  A 
requirement  that  applies  to  only  20%  of 
ticket  sales  affo-ds  the  public  too  little 
protection.  We  tlierefore  propose  to 
require  ticket  a^>;  itb  doing  business  in 
the  United  States  and  foreign  air 
carriars,  when  giving  infonnation  about 
air  transportation  involving  code- 
sharing  arrangements,  to  disclose  these 
arrangements  and  the  identity  of  the 
transporting  carrier,  just  as  U.S.  airjjnes 
are  currently  required  to  do.  This 
should  not  be  a  burden  to  ticket  agents 
since,  to  avoid  misrepresentations,  they 
are  already  required  to  tell  consumers 
when  asked  that  the  carrier  holding  out 
the  service  is  not  the  same  as  the  one 
operating  the  flight.  Ticket  agents 
should  also  be  able  to  identify  code- 
sharad  flights  easily,  since  computer 
reservations  systems  already  identify 
them  and  airlines  can  update  those 
systems  to  reflect  changes  very  quickly. 
As  noted  above,  extending  thfe  notice 
requirement  to  foreign  air  carriers 
merely  conforms  our  rules  to  agency 
practice  when  we  approve  code-share 
applications.  In  this  way,  we  hope  to 
assure  that  all  U.S.  consumers  have  a 
complete  understanding  of  the 
transportation  they  are  buying  at  the 
time  when  they  make  a  travel  purchaiie 
decistion. 

Some  domestic  code-sharing 
.irrangements  consist  of  several 
( omniuter  carriers  that  operate  umiiT  a 
"network"  name,  e.g..  Northwest 
Airlink.  Delta  Connection  In  disclosing 
the  trar-ipnrting  carrier  forpuj-poses  of 
tliis  fiK'^.  it  is  permissible  to  use  such  a 
network  natne  if  th-jt  is  the  name  in 
whidt  the  servic.>  is  generally  held  out 
to  ttif!  pubuc.  Since  the  purpose  of  this 
ruie  Is  to  prevent  c:onfusion,  we  do  not 
wish  to  .-equire  disclosure  of  a  corporate 
name  that  is  not  the  name  usedby  the 
carrier  to  identify  itself  in  airports  or  in 
advertisements  and  will  thus  iriean 
nothing  to  consumers  However,  we 
remind  aidines  and  ticket  agents  that 
the  proposed  rule  requires  disclosure 
not  only  of  the  name  of  the  transporting 


carrier  or  network,  but  also  of  the  fact 
that  this  entity  is  not  the  one  shown  on 
the  ticket.  Since  many  network  names 
may  connote  a  special  type  of  service    . 
rathi-r  than  a  different  carrier,  the 
transporting  airline  should  bs  identified 
with  ci  stat'^rn'jnt  such  as  "our  affiliate, 
N'>rtb'..-:>st  Airlink"  or  "our  partner  in 
travel.  Ue\i^  C!;r.nection." 

Seconti,  Wfc  also  p;opcs-a  to  require 
U.S.  ditd  foreign  cir  carriers  and  ticket 
aaents  (iniluaina  travel  atienus)  to 
provid-a  wiitlf^n  noiice  of  the 
tiansp  jrling  carrier  s  iuF.n'iiy  in 
con;unctiv.'n  '.viih  'he  sale  o!  any  air 
transportation  sold  in  the  United  States 
that  iin  olves  a  code-siiaring 
firrar-grment  or  long-term  wet  lease.  The 
proposed  rule  would  therefore  require 
that,  if  a  separate  itinerary  is  issued 
with  the  ticket,  th*?  itinerary  contain  a 
legend  that  states  "Operated  by" 
followed  by  the  name  of  the 
transporting  carrier  in  conjunction  with 
the  listing  of  any  flight  segment  on 
which  the  designator  code  is  not  that  of 
the  transporting  carrier.  In  the  case  of 
single-flight  number  service  where  a 
segment  will  be  operated  by  a  carrier 
other  than  the  carrier  in  whose  name  the 
transportation  was  sold,  the  rule  would 
require  the  carrier  identity  for  that   ' 
segment  to  be  disclosed,  e.g.,  "Service 
between  XYZ  City  and  ABC  City  will  be 
operated  by  Jane  Doe  Airlines." 

If  no  itinerary  is  issued,  the  proposal 
would  require  the  selling  carrier  or 
ticket  agent  to  provide  a  separate 
written  notice  that  clearly  identifies  the 
transporting  carrier  for  any  flight 
segment  on  which  the  designator  code 
is  not  that  of  the  transporting  carrier. 
The  following  notice  would  satisfy  this 
requirement: 

••IMPORTANT  NOTICE;  Service  between 
XYZ  (.'.:■•,  and  ABC  City  will  be  Qperaieti  liy 

jT-ie  Dof  .\iriinf,s." 

_  Many  ticket  agents  and_airlines 
already  provide  written  information  that 
sperifie'^  the  carrier  thai  vviUopera'e  the 
service  on  behalf  oi  the  airline  shown 
on  the  t;''ket.  Thus,  addition  of  this 
notice  .should  not  be  unduly 
burdensome. 

The  Department  intends  that  this 
■  written  notice  be  given  to  any  consumer 
buying,  in  the  United  States,  air 
transportation  involving  any 
arrangement  whereby  one  carrier  uses 
the  code  of  another  except  for  short- 
term  wet  leases,  as  discussed  below. 
The  separate  written  notice  requirement 
would  apply  whetheror  not  the 
consumer  is  given  an  actual  ticket  to 
evidence  the  transportation,  and  it  must 
be  given  or  sent  when  he  or  she  buys  the 
transportation.  Further,  the  Department 
tentativelv  concludes  that  it  would  not 
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be  acceptable  to  make  this  written 
notice  a  standard  part  of  tickets  given  to 
ever>-  consumer,  because  consumers 
would  not  be  able  to  tell  from  a 
universal  notice  whether  their  particular 
night  was  a  code-shared  operation. 

However,  the  Department  remains 
co.ncemed  that  the  appearance  of  one 
carrier's  designator  code  on  the  face  of 
ti-.e  ticket,  or  flight  coupon,  when  the 
sorvice  is  in  fact  being  provided  by  s 
diffe.-ent  carrier  may  mislead  some 
pas:-.e:iger.<J.  In  particular,  we  are 
concerned  that  some  passengers  may 
f'jiy  c.p.  their  flight  coupons  iur 
■.:'-forr:;aticia,  notwithstanding  the 
presence  of  an  itinerary.  We  are 
s'^riousiy  CDusidtring  a  rrt^uiremLnt^ 
tliat.  where  the  designator  code  on  the 
tirko!  is  not  that  of  the  tran.sp:.:ting 
rarrii^r  on  any  fl!gat  segTiti*.  liiere  must 
be  printed  on  th-j  Tight  co-.:pon  covering 
that  seg:nent  (1)  th-?  asterisk  th^.t  already 
identififs  tlights  listed  i/i  tfie  CES  undi.:V 
3..-1  airline  code  different  frtirr.  that  o\  the 
transportir.g  carr.e-,  and  Ui  a  leger.d 
elipwhere  on  the  ixupo.q  that  states  the 
trarisporting  carrier*  identity  [itecodt'd 
by  the  words  "operated  by."  Thi's 
informslion  is  already  avEiiabie  in  Ihv 
CRSs,  aiid  the  Depaj-tment  invites 
.  speri.li:  technical  cGn-.me.-Lts  or.  the 
f.v..s!hiiity  a.id  cosis  of.L-r.pictT'.pntation 
or  on  alternative  ways  of  providing  the 
mformatirn  en  t'-e  ticket.' C-.mm^-nt.s 
should  be  supported  by  concret'?  data 
and  ecunon.ic  analy.sis  and  shoidd 
contain  &'..f:Icient  dotaii  to  allow  thf^ 
Depa-lment  to  evaluate  tiie  position, 
advocated.  If  the  Department  were  to 
adopt  such  a  requirement,  >.l  uouid  br- 
;!i  additl  on  to  the  s"p,ira'»*  written 
no'tf  reqiiirem.ent. 

The  above  oral  and  vvrittt.n 
notification  requirements  would  apply 
to  most  situations  m  v.^hich  the 
operating  airline  is  different  from  the 
one  in  whose  name  the  service  is  being 
bold  out.  including  code-sharing 
arrangements  and  long-term  v.-et  leases. 
The  Department  believes  that,  as  a 
general  rule,  consumers  are  entitled  to 
know  both  the  identity  of  the  company 
that  will  be  transporting  them  and  the 
one  hoidingout  the  transportation. 

However,  the  Department  recognizes 
that  periodically  situations  arisewhere 
full  disclosure  is  imipractical  or  would 
be  e.xtremely  disruptive,  for  example, 
advance  notification  is  impossible 
u  here  an  aircraft  is  rendered  unusable 
and  temporary  substitute  transportation 
is  arranged  at  the  last  minute.  For  this 
reason,  the  Department  proposes  to 
apply  the  rule  only  to  long-term  wet 
leases.  The  proposed  rule  would  use  tlie 
same  definition  of  long-term  wet  lease 
that  appears  in  other  parts  of  the 
Department's  regulations,  i.e..  a  lease  of 


aircraft  and  crew  that  either  lasts  more 
than  60  days  or  is  part  of  a  series  of  such 
leases  that  amounts  to  a  continuing 
arrangement  lasting  more  than  60  days. 
The  Department  would  nonetheless 
expect  that,  in  Lhe  interest  of 
m.aintaining  good  customer  relations,  an 
airline  or  ticket  agent  would  make  every 
effort  to  notify  consumers  of  changes  in 
the  operator  of  a  flight  that  take  place 
ef*'..r  they  have  purchased  their 
trainsportation. 

Finally,  the  Department  proposes  to 
clarif)-  the  current  obligation  cf  code- 
sharing  partners  to  include  clear  notice 
ibout  the  code-sharing  arrang-'mcnl  in 


public  advertisem.erits.  Ab  written,  the 
current  policy  slateme.-t  merely  direct? 
tiie  partners  to  advertise  the  faCt  of  liie 
arra^^igcnient  and  tiie  i-i-ntity  of  tne 
actual  operator  pericaicaily.'  To  ccraply. 
carriers  have  ro-tir.ely  included  gon-ra! 
and  of!".i  unin-'ormativg  language  iri 
advp.-tisemenis.  whether  or  not  U)c\-  are 
advernsing  code-shared  ser.-ices.  We 
tentctively  conclude  linat  this  does  not 
suffk.e  We  consider  that  it  would  be 
mort-  useful  to  ihs public  if  die  pjirrrters 
vveie  re-iuirod  to  include  both  the  natu:.? 
o:  the  operptiontl  arrangemsnl  and  the 
identity  of  the  transpordns  carrier  only 
when  thry  are  advertising'services  in  a 
city-pair  ma.-i:vt  where  the  service  ts 
prov  ided  undf.r  a  code-sharing 
ar.'sngement  or  by  L->ng-term  wet  lease. 
^  Eccfiuse  the  D-:pirtn.?nt  believes  that  . 
the  rule  conforms  in  n;any  ways  to 
prevailing  prart.ee,  it  believes  that 
^aifline^  and  ticket  agen":s  can  in  plen^ieut 


the  p!-opoc-:d  chant,es  =:  i.itlf.  if  anv. 
cost.  We  mvitc  specific  cost  daia  to  help 
us  ex  aluate  the  cost  to  the  industry  of 
complying  with  the  proposed 
requirements  if  any  com.-nenter  believes 
the  cust  to  be  burdensome  In  particular, 
the  Department  is  ii.t-Trested  in 
comments  r-  irding  its  propose.!  to 
cover  ail  t\-  f' .  of  long-term  wet  leases.  . 
Opponents  ci'this  aspect  of  the  proposal 
sh<>u!d  support  their  comments  w-.th 
econv-^mic  or  other  da'a  fhat  would  assist 
the  Department  in  distinguishing  among 
types  of  wet  lease  for  the  purpose  of 
protecting  consum.e.-s  froT,  unfair  and 
deceptive  practices. 

As  discussed  above,  the  Departrnont 
also  requests  that  commenters  address 
its  concern  that,  despite  the  sepa.'3te 
written  notice  that  is  being  proposed, 
the  current  app.'Toch  to  printing  flight 
coupons  may  mislead  the  consumer. 

Tne  Departinent  recognizes  that  the 
airlines  and  ticket  agents  will  require 
time  to  implement  the  proposed 
separate  WTitten  notice  requirement. 
The  Department  is  proposing  that  the 
final  rule  be  effective  60-days  after 
publication,  but  it  requests  comments 
on  other  possible  effective  dates.  In 


addition,  we  invite  inform.ation  about 
the  time  necessary  to  implement 
inclusion  of  the  transporting  carrier's 
identity  on  flight  coupons  if  we  should 
adopt  a  rule  requiring  this. 

The  Department  also  propc^es  to 
remove  14  CFR  399.88  of  the  Policy 
Statements,  since  the  proposed  rule 
would  replace  it. 

Regulators  Analyses  and  Notices 

The  Department  has  deten.^.ined  that 
this  action  is  not  a  significant  regulatory  , 
action  under  Executive  O'-di.r  12866  or" 
under  tbie  Dt-pi.rtme-ifs  Regulatorj- 
Pohcies  and  Procedures.  The 
Departnitnt  ha«  placed  a  reguij'nry 
evaluation  iJtis'.  examines  the  estimated 
costs  and  imp.-icts  of  the  prcposal  in  the 
docket. 

The  Depanment  certifies  that  this 
rule,  if  adop'f '1.  would  not  iiatfe  a 
signific.tnt  er-.-inomic  impact  on  a 
substantial  number  of  sm.ill  entities 
Although  many  ticKst  agents  and  some 
air  carriers  ar^i  small  entities,  the 
Dfpi.rt.aent  btheves  Lhat  the  costs  of 
nolificariH3u  wili  be  minimal.  The 
Uepartn-en:  seeks  comment  on  whether 
tnere  are  srr.i  11  en*i*y  in.pacis  that 
should  be  considered  If  commenta 
provide  information  tiiat  there  are 
5..gnificant  sr^ali  entity  impacts,  the 
DeparUiient  will  prep^e  a  regulatory' 
flexibility  analysis  at  tjis  final  rule  s'tag-c 

The  Dep2r'nr»nt  does  net  believe  that 
there  would  be  sufficient  fcideraJism 
i.n plications  to  warrant  the  prc'paratioa 
of  a  federalism  assess  tent. 

Paperwork  Reduction  Act 

The  proposed  ruledces  not  contain 

inform.ation  ccilection  requi.-cments  thai 
require  apprc  .-a!  by  the  Gf.'ice  of 
Management  ^nj  Budget  under  the 
Paper\vork  Reduction  Act  (44  t'.S.C. 
2507  et  sfq  ). 

List  of^ubjects 

14  CFR  fan  257 

A.r  carriers.  Foreign  air  carriers,  and 
Consumer  prot<i\_tion.  , 

U  CFR  Part  399 

.■\dministrc;;!ve  practice  and 
procedure.  Air  carriers.  Air  rates  and 
fares.  Air  taxis.  Consumer  protection, 
and  Small  businecs. 

For  the  r^ssons  set  forth  in  the 
preamble,  the  Departjnent  of 
Transportation  denies  the  petition  for 
rulemaking  in  Docket  48710  and 
proposes  to  add  part  257  ar^^  to  amend 
part  399  as  follows: 

1.  Part  257  is  added  to  read  as  follows. 


C- 
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PART  257— DISCLOSURE  OF  CODE- 
SHARING  ARRANGEMENTS  AND 
LONG-TERM  WET  LEASES 

Sec. 

257  1  Purpose 

257.2  Applirabi.ity 

257.3  Defjnitior.s. 

257.4  I'nfcir  ar/d  D«  cep'.;-.  e  Prsrtice 
257  5  Notice  Requ;rerr:er/ 

AulhcriU-:  Sections  20--  ar.c  Al'i.  Pub.  L 
85-726.  as'araerided.  72  Stat.  7-3  3  ,ir.d  "f>Q. 
49  use  5t;40n3(a;  r.::o  457:2 

§257.1     Purpose. 

The  purpose  of  tiii";  pan  .sic  p. -.sure 
-  that  ticket  agents  doing  business  in  the 
United  States,  aij  earners,  snd  foreign 
air  ca.-rir-rs  te'.i  co)isi!rr:t;rs  clearh'  when 
the  air  transportation  they  are  buying  or 
considering  buying  invc.!'.  r-s  a  cuci.-- 
sharing  arrangemeni  oi  h  iong-ternj  wp! 
lease,  and  that  they  iiisclos"  '.n 
'consumers  the  tri^n<p:ir"i:;c  c£:r:er'- 
ident'.ty. 

§257.2    Appllcabiirty. 
This  rule  applies  'o: 

(a)  Direct  air  carriers  and  fcr-ipn  air 
carriers  that  panicipate  m  code-sharina 
arrangernenis  or  lonctf  rm  wet  leases 
invoicing  scheduled  passenger  air 

/transportation,  and 

(      (b)  Ticket  agents  doinfi  fatis.ness  m  the 
Ignited  States'th.it  sell  scheduled 
passenger  air  transportation  services 
involving  cof'e-shr.rir.g  f;rra:igf  n;e::ts  or 
long-term  \'Vt  leases. 

§257.3     QgfTT.itions 

As  bsflti  i.n  thrs  y.r.r\ 

(ai  Carrier  n-.rans  an\  a. r  carrier  or 
foreign  air  carr.ef  as  dc'r:ned  in  49 
use.  M0102;2)or-}9L".S.C 
§  40102iil  ,1.  respectivejy-.  that  is 
engaged  directly  in  s:  heduied  passer.gor 
air-tran^-port^iuon.  incluning  by-wet 
lease.  .    ^ 

(b)  Code-shar>hg  arr&Kgenl.ent  means  • 
an  arrangt-.inen;  whereby  a  carrier's 
designator  code  rs  placect  on  a  flicht 
operateti  by  another  CcrritT.. 

(c)  Designator  cede  nieans  ihv  atriLne 
designations  ofiginalh  aHot-teH  and 
adnijnis'.rred  piirsu?.n;  :o  .•\p-et.nti'Cts 
CAB  24606  and  :e0I-.. 

(d)  Ticket  ag»nt  has  thi^  rneartng 
ascribed  to  .1 5n  49  U.S  C  ft'4piOS(40l 

(r)  Transpi  trtjhg  ccrner'means  the 
carrier  that  is  rperating  she  aircraft  m  a  • 
code-sharing  .-^..-rane*  .n'r."  or  !■  ;-.-:-tHr.n-i 
.wet  lease. 

(f)  Longternri.'At.'.  icase  r.-vtaHs  a  ie.3S«? 
by  which  the  lessor  provides  both  an 
aircraft  and  crew  v.nich  e.ther  fa)  lasts 
more  than  60  days,  or  (d}  is  part  of  a 
series  of  such  leases  thaVa.'Rounts  to  a 
■  continuing  arrange.T;er.t  Iksting  more 
llian  bO  da .  s       .  ' 


§  257.4    Unfair  and  deceptive  practice. 

The  holding  out  and  sale  cf  scheduled 
passenger  air  transportation  involving  a 
code-sharing  arrangentent  or  long-term 
wet  iease  is  prohibited  as  unfair  and 
deceptive  in  violation  of  49  US.C. 
t;  41712  unless,  in  contunction  ^itli 
suchholding  out  or  sale,  cairiers  and 
ticket  agents  foiiow  the  requirements  of 
this  part. 

§  257.5    Notice  reqjrrement. 

(a]  \'o11cp  in  schFdu.cs.  i.n  written  or 
electronic  sched  jle  ir.f.jrmKt.on  _ 
provided  by  carriers  to  the  public,  the 
Offiiial  Airline  Guide  and  comparab-le 
publications,  and,  where  applicable. 
conT^utrr  reservations  s-.stems.  carrier^ 
involved  in  code-sharing  arrangements 
or  lohg-term  wet  leases  shall  ensure  thtt 
an  aijterisk  vr  other  easiiv  recog.~;izable 
mark  identifies  each  f.ight  :n  st  heduleu 
passenger  air  transporta'ion  on  which 
the  designator  code  ;s  n-i:  t.'iat  of  the 
trans})orting  carrier. 

(b^O.'-ay  ncAice  to  prcfpective 
rons^'mer.s.  in  any  direct  oral 
coniBiunication  with  a  prosp?c".!ve 
consumer  cnncenung  a  ;"ight  that  is  part 
of  a  code-sharing  arrangement  or  lon^- 
term  wet  lease,  a  ticket  agent  doing 
busiB'.-'Ss  in  the  United  States  or  a  carrier 
shall  tell  the  consumer,  beiore  booking 
trahspcrtatiC'n,  that  the  transporting 
carrier  is  not  the  carrier  whose 
designator  code  will  appear  on  the 
tickt^  and  shall  iden';f_.  the  transporting 
carriir. 

(cBWriffpn  notice.  At  the  time  of  sale. 
eachjselling  carrier  or  ticket  agent  shall 
prnvivlc  each  consum.er  of  scheduled 
;Msse:;.;->r  ai:  transportalicn  sold  in  the 
Unitf  d  States  that  invulvps  a  code- 
sharing  arrangcm.ent  or  long-term  '.\  et 
least  with  the  foiiowing  notice: 

(1    !f  an  itinerarv  is  issued  therfjshad 
appf  iT  m  conjunction  with  ■.."•e  hsiing  of 
any   light  segment  on  which  the 
desij  nator  code  is  not  that  of  the 
trans  porting  carrier  a  legend  that  stales 
"Op(  rated  by"-  folk- wed  bv  the  name  of 
the  t  ansporting  carrit^F.  In  the  case  of 
sine  j-flight  number  ser\;ice  involving  a 
stgn  RUt  or  segments  on  which  the 
dcilj  nator  code  is  not  that  of  the  - 
■  Iran;  sorting  carri-^r.  ih'--  notice  shall 
clca]  y  identifv  the  segment  it  segment'^ 
iiVid  he  transporting  carrier.  The 
fulk)  ving  form)  of  stalernerjt  wiH  s&tist\ 
the  r  iquirement  of  the  preceding 
scntf  nee: 

lU  'ORTAST  \6tICE  Ser\ ,( t  net  wee  i 
■XYT?  ?iTy  and  ABC  City  will  be  cp?reted  by 
I-.nfe   |pe  ."iirlines:  or 

(2  If  no  itinerary  is  issued,  thft-sellir.g 
carri  ^r  or  ticket  agent  shall  provide  a 
«epafate  written  notice  that  identifies 
clearfly  the  tian^portir.g  carrier  for.}in\ 


night  segment  on  which  the  designator 
code  is  not  that  of  the  transporting 
carrier  The  following  form  of  notice 
will  satisfy  the  requirement  of  this 
subparagraph: 

iMPORTAKT  NOTICE  Ser.'ic  p  bt- ;v.  et :: 
XYZ  City  and  ABC  City  kili  be  opsrsted  rv 
lane  Doe  AirJinp? 

(d)  Advertising  hi  any-advertisemf  .-.t 
f  ,r  ser\ice  in  a  city-pair  market  that  i? 
provided  under  a  code-sharing 
arrangement  or  by  long-term  wet  h  :.;■ 
the  advertising  carrier  or  ticket  agent 
shall  clearly  indicate  the  nature  of  the 
service  and  shall  identify  the   . 
t-'-an^jvorting  carrierjs].  "-     ' 

2.  The  authcri'y  citation  for  p.-.'t  :-.?■' 
.s  .'•i-viscd  to  read  as  foilov.s; 

Authority:  49  C  S  C  40101,46102.  "401:  ? 
•:0i(]4,  401?3.  40114.  40115  41010.  4J'.:n 
41012.41101.41102,41104   41105.  4::'' 
41107.  4110.S.  41109.  41110.  41111    411  j'2. 
41301.41302.  41303.  41-304.  31305.  41".06-. 
41307.  41.?08  41309.41310.41501   4150r-. 
4  J  504   •,1505.41507.41508.41  509.  4  3  ,'■.  1  ij . 
41511.  41701,  41702,  41705.  41706.  4T70". 
4170*3   41*09.  41''11.  41713.41712   41'>0: 
41f'02.  4>903.  41-.104   41905.  4i'.}06.  A^.-nr 
4190,6.  41900.42111.  42112,.44909-  4'.:;,: 
fir;(j  4fiin2.  ur.!es5  orher.vire  r.o'i  d. 

§  399.88    [Removed] 

3.  Section  399.88  is  removed 

I'-s.-ed  under  authority  deltgarec  ..■^.  4  . 
C  FR  §1  56a(h}(2)  in  VVashingJOft.  D  C  c  . 
Aiigu-l  4.  19^)4. 
Patrick  V.  Murphy, 

Artinr:A^sii;taniSKretan.'f'.rA\ic:-    .     . 
intf-rnaUona! Affairs.  ■" 
•  K  D.;..'   94-19441.Fi]td  fl->-'"'4   1  ■;•. 

E:lL.NG  code  49tO-Ci-P 


ENViRONMENTAL  PR0TECTI0^4 
AGENCY 

40  CFR  Part  52 
[Mf2£^t-$294A:  FRL-5025-i: 

Approval  and  Promulgation  of 
Irnplemtntstion  Plan;  Wichigan 

AGENCY:  United  States  Ln".;*on;:.,  .■ 
Pr'-tec'ion  Aaenry  fFPA). 
ktTCH:  ''rr'poscd  ruie. 

i;-MMA=Yi  The  United Sta^.-s 
Lnv:rc!P.:nei;!ai  Pro'.:--.  *!on  Agcnc  ■. 
proposes  to  g'ant  an  exi munon  fr;  .t. 
oxides  of  nitrogen  (NOx)  require.T.c-j; 
to  the  State  of  Mich-gan.  These 
requirements  include  adopting  an(i 
impiementirg  regulations  addressin'i 
g*merai  conformity,  transportati.jn 
conformity,  inspection  and 
m^iiitenance,  reasonably  avaiL-.bif 
(cntroi  technology,  and  new  source 
review-  In  the  Final  Rules  Section  of 
this  Federal  Register.  EPA  is  grantin 
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^''.*'  Stste's  exemptioa  request,  as  a 
riirec!  final  rule  ivirhout  prie.r  propos,'! 
becai.;>>^'  the  Ageary  views  this  as  a 
:Kii>roF."fove:3:a!  re-,  isisjn  a.;:p:;dir.t ;:' 
atiK  a;".*«c.puiei  r.j  adverse  ccTi'iriientv  /\ 
df*-.i'..' -i  'atior-id'.c  tor  the  approvri!  ;s  ^v..- 
torth  ;:;  ?ha  d;rec'  ::na\  rule.  If  no 
tidverse  '"iirrrt'.e;; i^  are  r.'»cei%'od  in 
resprinsv  :;  r:;,.s  proposed  ride,  no 
far;!;-:  i:,tiv;'v  is  contemplated  and  the 
direc.i  i.nai  ml--,  will  beccrae-effcttive.  If 
t.i'A  receives  advor.se  co!r..T.^nts.  the 
tiirect  final  rale  wdL  be.vvr.r.drauT.  a:ui 
di!  pubhc  common's  received  u  ill  bv^ 
addressed  in  a  subsequent  final  ruie 
based  or.  this  prr  posed  rule.  The  EPA 
vvdl  tict  iristituta  a  second  eomn-.e.if 
y-^ricd  ->n  this  notice.  Any  parties 
.  (Uteres -^d  in  CGxr.mentir.g  c-r.  this  notice 
shotdd  do  so  at  this  time. 
OATcS;  Co:r.frier.is  on  this  proposed  ' 
".    •■  .'V-is;  be  rec.i;;ved  bv  August  2.T 

AOOPSSS53;  VVn"-'r.  comments  should 
?.-.'  ST.-  >.  .  Cdritca  T  Nash.  Chief. 
Regulation  Deve'npnjent  Section.  A.r 
Toxics  and  Radistion  Branch  (AT- 1 8,'. 
LJ'A.  Riigion  5,  77  Wnjt  JatLson 
Boulevard,  Chicago.  iUinois  6G604- 

Ooji-^'.jis  .\'!'jLrasi-^.-.-\iz  Toxics  ar-J 
Radiatioa  Branch  (AT-lftjj,  EI'A,  Ret;:<..n 
S  Chicago.  nUoots 60604. (312J-333- 

3u?fLE;.';;  •('.'.=  «  NSFa?^MAt)ON:  Fur 
idditioattt  inforif'alion,  se?  the  Direc : 
Filial  notice  ;vh.ch  is  locrtted  in  the 
Fuies  S?cl<cn  of  this  Fede'-al  Register 
Copi?s  of  the  r3qaesi  and  the  EPA"s 
un?dy5fs  are  aiatiibLi?  for  ui5rrc?;cn  -.: 
iht?  ffjUoiviag  address:  (It  is 
rcGojnminded  th^i  you  tfi'.pphor.r 
"Ooughs  Abojino  at  {312}  353-^9? .0 ' 
»!Ofore  vfsifmg  th''  Regian  SofCire.}  TiW; 
Reg.an  5.  Air  .'-indKad-.ation  Divisiop..  7~ 
VVeit  f^cksgnBoubvard,  Chirago.     : 
!'Uno:^:  0CSn4-3590.     *  • 

.'authority:  42.'JS.C  740t-7t-.-:fi 
i.'ed:  July  19. 1994 
'.  aidas  y.  Adarokus," 

:'.-j::T!Tj'  Ad:rtin!str:ilor~ 

IfK  Doc.  94-19451  Filed  3-9-34;  8:45  ativ;    ' 
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ACTION:  Proposed  rale 


*,«ANAGSMENT  tQliUCY 

■iiCFRPane? 

lOccketNo.FEMA-r^OS] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
•'  !.inagement  Agency.  FEMA. 


SU.Mweq'':  Technical  i:-.;  •-r.-nat:or.  or 
comir.e.its  are  requested  on  th- 
prciDosed  base  1 100-year)  flood 
elevati-n'is  and  proposed  base  fi^.-od 
elevHition  modificsticns  for  the 
communities  listed  below  The  ba:,e 
(100-ycar)  flood  elevations  are  ihe  basis 
for  the  tloodplam  mana^^omenl 
measures  that  the  commsinity  is 
required  ellher  to  adopt  or  to  ihaw-  - 
evidence  ci  being  already  in  effect  in 
ord-rto  quah.fy  or  renvin  quaUfted  for 
participation  in  the  Nshonal  Flood 
1-^-^^  ..   ncePn'ijramfNrJP). 
DATES:  The  comment  penc-d  tsninety     ' 
(90)  cJ^>  5  fallou'ing  the  second 
pubiicatron  cf  this  proposed  rule  in  a 
newspaper  of  iocahcircula'icn  in  eich 
comniUJiity,-  _   '.  '       '  - 

ADORSSSeS:  The  proposed  base  ilood 
elevations  for  each  community  are 
pvadab'e  for  in?pection  aMhe'office  of 
the  Chij^f  ExccuUve  OiTicer  of  each 
community.  TL-e  reapec^ve  addresses 
^^-e  ii=.ted  in  "f  fA-louin^  leble. 
^0=^  -uT!-i>-; ,  .^r-Mir-ON  ccntact: 
4..ichatJ  K.  E.a._.-yiey.  P^E.,  Chief.  Hazard 
identification  Branch,  J-'^'igit-r.rx 
Directoriile.  500  C  Stjatt.'s'w.. 
Wai^y-.-agton.  DC  20472,  (202)  54.5-^7=5'?. 
SUPPLEMBiTARy  -NfCPMA-DGK:  Tne 
Feder;^.!  Enmrg=?acy  M«r.ag-=mefU  Agency 
(FEMA  01  Agency  I  proposes  to  make 
deteniiinatiofts  of  bas-'  tlflk)-vear!  fiocd 
ele'.utionsaryj  mod 
eleVatioF.s  lot  pa„;i  c     .  v-    ■ 

beliJv.  in  aocordance  v/.th  iOi.*ion  liO 
of  the  Fbod  D:  sailor  Piot-'rcawt  Act  o: 
1973.  42  U'S-C.  V.0^  p:  1  41  CFP. 


modlf;;  J  base  Rood  eir^-  ...  z 

"  ivith  tr.a  fioodpliir.  r.   -  i.  .^i'.»r:a 

f?qi:iredby  44CFR-  -u? 

ni1nt:^'.'"n  'h.';  hre  r'::i,.;c  ;.T»ev 
sho'ild  nat  b?";  j'^.^i'r'-i'jr  '    r^'^ir.  'hs' 
iho  f  o;  >muoi» V  m  :•■  st  '„h.j.'igi;  any 
exi.^iirtg  ordsnanoes  tf-iit  are  rcore 
stri ngent  in  thcrr  flocdnNin 
rhsr.:ieem':':"*  :  "'-:'"pnirn!3.  Thi?- 
comniuj-iify  ...  y  ki  any  time  enact 
stricter  req  .u.^nients  of  its  ovva,  or   - 
iiursiiaiit  (c  policies  esiablished  bv  other 
Federal,  state  or  regional  entities.  These* 
prc[«Tsed  elei  ationii-are  used  to  meet 
the  flood^hii;  taanageaienl        •  . 
requirements  of  the  N'FIP  and  are-  also 
useti  to  calcuJdte  the  appropriate  flood 
iiisurahco  premium  rates  for  new 
buildu:es  built  after  tii~.e  elevations  ar^^ 
madr-  final,  and  for  the  contents  in  tnese 
buiiJiiiPs. 

.Vu/Zn/n?  E:n-.rG!hT.r^nt:i!  Poticv  Art. 
This  p.'oposed  rule  is  categoncal'v 
e\i  hided  from  the  requireir.ents  of  44 
CFR  Part  '.0.  Eiuuon.n;e:!tal 


Consideration.  .\o  envirnnrnp,-.':-; 
im.pact  assei-nr-ntiias  been  prep  ire  i 

Pt'^L.Litor,  Fi'^xrjiHiy  net.  The 
.^ssoc:a;p  Director.  Mitigation 
Direc:t;.ra»e.  ce.'tifies  ihaMhis  proposed 
ru'-  ii  r\r;-.ipt  from  the  require.mentso?^ 
fhe  Rec :.;a:'.r\  F;px:i;j;Uty  Act  because 
proposf  i  r.r  .T-od.ned  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Pro'.ecticn  .\c\.  of  1973.  4> 
U.S.C.  4104.  ai;d  are  r.equired  to 
establish  and  maintain  commun;-', 
eligibility  in  the  National  Flood 
Insiirance  Prog'a.m.  As  a  resuit,  a 
reguiatury  flexibility  analysU  h,is  !»•:.• 
been  prepared. 

Rfguhtory-  Classification.  TIsis 
proposed  rule  is  not  a  si^r.ificjnt 
re^ulctciy  action  under  th'S  criteria  of 
section  3(0  of  Executi .e  Order  12665    '^• 
September  30. 13^3.  Re jtuiatorv'    - 
•F'lannipc  itnd  Review,  3S  FR  3 17 s^ 

ExecLitive  Ouier  I2G1J.  Fci-=Ta/js.-rT 
This  proposed  n:!e  involves  no  pc!fc'e> 
that  h£ve  federalism  implicaticns  unde.- 
ExecutiveOidfr  12512.  Federilism. 
dated  OctcLer  25. 1987. 
•    Exf--ut:ve  0-d.ir  1 2773.  Civil  fustic  - 
Hcriorm.  This  propose.d  mle  mevts  the 
applicable  standards  of  SfCUon  ZJbHZi  oi 
Executive  0.'-d';:r  12773. 

Ust  of  SuSiei  ts  in  4;  CFR  Part  G7 

Administra'ive  pracr-c^^  and 
procedtL-e.  Fi..r.d  insurance.  P  •"   -■-  ■ 
and  recQrd'.oep.:ng  reQiit>?rr.r 

AcccrdiriAlv  44  C  " 

pr-^posed  fo  t..;  a.r,. 

PAfiT  €7— {•■  "^NDEC 


ronlicvsti  :o  rv ■=  a  £> 

'\uthorin^:  : 

Ksore:.i>iv-ati . 

"^y 

lOrsCoT-n,. 

• 

.")  CFP.  isr'i  V                        " 

Z  The  tabj^•> 

ow.t:.ori!y  of  ^-'j."  -, ...     ..:  ■ 

.  „     ■    "  -  i 

•amended  as  f..l\- v.':. 

i   =?erth  in 

■1  aoove 

SCw^'ce  b' f!-'^' •: ""  ~  -'- 

:.r-1. 

-  -  i;  01 

.  -i> 

.'■j'.lti 

CI-;:? 

Coci"t, 
'f       .-  Cieek- 
A~o'c<irr,ate'v'  0  5  .-I'e  goao- 
a-jeam  ot  Ga'.osey  Si-eet  ... 
ADprr<'-T?t-r'/     T?     fe-?r     j:^ 
I'.'ea^  c'  ^f.ji':'.:-  Sfee' 
Maps  available  for  inspection 
at  tr.e  Meta.-no'a   vniage  Mu- 
mcipa!  BuilOiog.  i  '.i  Easr  K'3<n 
St'eet.  Metamora.  Ci~io 
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#Depth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
"Elevation 

in  feet 

(NGVD) 

Send  comments  to  The  Honor- 

able Virginia  DeLauter,  Mayor 

of  the  Village  of  Metamora, 

P.O.  Box  299,  Metamora,  Ohio 

43540. 

Richwood  (village),  Union 

County 

Ash  Run: 

At     confluence     with     Fulton 

Creek 

•941 

At  Race  Road  

•943 

Funon  Creek: 

1 

«Depth  in 
feet  above 

Source  of  flooding  and  location 

ground. 
'Elevation 

1 

in  feet 
(NGVD) 

At  confluence  of  Ash  Run  

.   Approximately    1,050  feet   up- 

"  stream  of  confluence  of  Ash 

Run 

•941 
•941 

Maps  available  for  Inspection 

at  the  Village  Kail,  1pl  South 
Franklin      Street,      Flichwood, 
~Ohio. 

Send  comments  to  The  Honor- 
able Jeff  Holtschulte,  Mayor  of 
the  Village  of  Richwood,  Union 
County,    101     South    Franklin 
Street,  Richwood,  Ohio  43344. 

§67.4    [Amended] 

3.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


. ^- _ 

#Depth  in  feet  above 
ground.  "Elevation  in  feet 

State 

City /town/county 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

Alabama 

Bessemer  (city) 
Jefferson  County. 

Valley  Creek  

Approximately  165  feet  upstream  of  I5th 
Avenue  bridge. 

•458 

•459 

1 

Approxinnately  0.38  mile  upstream  of  U.S. 

•484 

•487 

-  •  -  ^ 

. 

Route  1 1 . 

Shades  Creek  

Approximately  75  feet  upstream  of  Dickey 
Springs  Road. 

•497 

•498 

1 

Approximately  0.7  mile  upstream  of  Mor- 

'514 

•515 

i 

gan  Road. 

1 

Unnamed  Creek  41   

Approximately    1,675   feet    upstream   of 

•470 

•473 

1 

1 

1 8th  Avenue. 

Approximately  0.38  mile  upstream  of  I8th 

•472 

•473 

Avenue. 

- 

1  - 

Fivemile     Creek     (Valley 
Creek  Basin). 

(Backwater  on   an   Unnamed   Tributary) 
Approximately   800   feet   upstream   of 
Old  U.S.  Route  11. 

•478 

•482 

Maps  available  for  inspection  at  the  City  HalL  Engineering  Department, 

1800  3rd  Avenue  North,  Bessemer,  Alabama. 

Send  comments  to  The  Honorable  Quitman  Mitchell,  Mayor  of  the  City  of  Bessemer.  City  Hall,  Jefferson  County,  1800  3rd  Ave- 

nue North,  Bessempf  Alabama  35020-4999. 

Alabama 

Birmingham  (city) 

Pinchgul  Creek  

Approximately    0.67    mile    upstream    of 

•702 

•696 

Jefferson  County 

Chalkville  Road. 

Approximately  1,225  feet  upstream  of  In- 

•732 

•734 

1 

dustrial  Road. 

Dry  Creek  (Fivemlle  Creek 

At  the  confluence  with  Fivemile- Creek  ..... 

'721 

•720 

Bas,n  . 

Approximately   130   feet   downstream   of 

'793 

-     -791 

- 

Westridge  Road. 

- 

Fivemiie 

Creek  

■ 

Approximately   0.4   mile   downstream   of 
Mineral  Springs  Republic  Road. 

Approvirnaiely  0.4  mile  upstream  of  con- 
fluence of  Dry  Creek  (Fivemile  Creek 
Basin). 

None 
'731 

•392 

•730 

-' 

Tarrant 

Bprings  Branch  .... 

At  the  confluence  of  Fivemile  Creek  

Approximately   '^00  feet  downstream  of 

'591 
'708 

•592 

•707 

" 

Carson  Road. 

- 

- 

Vaile,  G 

reek   

Approximately  750  feet  upstream  of  U.S. 

'484 

•485 

- 

Route  1 1 . 
Approximately  1,200  feet  upstream  of  'Jth 
Avenue. 

•571 

•566 

Shadc-s 

Creek  

Approximately  1,750  feet  downstream  of 
Shannon  Landfill  Road. 

•593 

•600 

- 

Approximately  0  88  mile  upstream  of  Nor- 

•746 

•745 

ris  Dump  Road. 

" 

Unname 

id  Creek  -0  

Approximately   700   feet   downstream  of 
Houston  Road. 

None 

•672 

• 

Approximately    500    feet     upstream    of 
Houston  Road. 

None 

•659 
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State 


City/town,'county 


Source  of  flooding 


Location 


^'t^^   .  ^[^^^      (F've'-iie  I  Ai  ^onfi^ence  w.th  FivemJe  Creek 


Creek  Bas:n) 
Cotton  Mi'l  Bra-ci 


•Depth  in  feet  above 
ground   'Elevation  in  feet 

(NGVD) 


Ex'Sting 


Modified 


Unn-i-ned  C/eek  23 
Nabors  Banch  


-3. 

•5S' 
Nona 

t-Cna 

•520 
•521 


427 


Apprcrinately   265   fcc-t   dCAnc-tream   0! 

WaiKer  Chapel  Road, 
At   dcwnctrean    downside    cf    Sou'.^ern 

Ra'iway. 

Apprc^imafeij  350  leet  Lastrea-i  of  First 

Avenue, 
just  upstream  of  Lawson  Read  At  PoP'n 

Wood  Road. 

At  confluence  w;th  Vailey  C^eek  

ApproxiTiateiy    50    feet    downstream    cf 

Southern  Railwav 
Map.  available  ,or  inspection  at  ,ne  C,^,  Hall,  Plann.ng  and  Engineenng  Office.  7,0  No.n  20,n  s.,ee,,  5th  Floor.  B,™™han,  Alata™ 

^s^T::i!^:!^»r,Tzti,T'^"'  "■"■^^-  '■- "'"'  °' '-'  ='"  "<  ^"-"5''-'  ^»"--  co„,y.  ct,  Ha.' 7-0  ^„*  ^0,1, 


•c?2 
•50'? 

•537 

•6T9 
'522 


Alabama 


Brighton  (city)  Jef- 
ferson County. 


Valley  Creek 


ApproxirTiateiy  750  feet  upstream  of  U  S  "484 

Route  1 1 . 

Approximately    50    feet    downstream    of  '474 

Jaybird  Road. 
Maps  available  for  inspection  at  the  City  Hall,  3700  Mam  Street.  Brighton  Alabama 

^^rn^^rll'Slc'r^''  '"''  '^'^'°"'  '"^^"^  °^  ''^  ^^  °'  ^^S^^-'  ^'^  ^an.  Jetterson  County,  3700  Mam  Street, 


Alabama 


Brookside  (town) 
Jefferson  County. 


Fivemile  Creek  ... 
Newfound  Creek 


At  downstream  corporate  limit 


At  upstream  corporate  limit 

From  its  confluence  with  Fivemile  Creek 
At  upstream  corporate  limit 
Maps  available  for  inspection  at  the  Town  Hall.  1 07  Market  Street,  Brookside  Alabama 

^sT'iS^Z  SJJI.  "^""^^  "°^"  ^^"''^^'^-  ^^^'^  °'  ''^  "^-"  °'  ^-^^^-  -^0-  Hail.  Jefferson  County,  P.O.  Box  t42.  Brook- 


•371 

•385 
•374 
•374 


•486 
•477 


•366 

•380 
•367 
•367 


Alabama 


Cardiff  (towf>)  Jef- 
ferson County. 


■o 


Fivemile  Creek 


•364 
•354 


Approximately  500  feet  downstream  of  '370 

Cardiff  Road. 

Approximately    1,000    feet    upstream    of  '370 

Cardiff  Road. 
Maps  available  for  inspection  at  the  Towm  Hall,  Main  Street,  Cardiff,  Alabama 

^tim^SS!?''  '°  '''  ^°"°^'"'  '°''''  ^°""'^'  ^^^°^  °'  ^^  "^^^  °'  Cardiff,  Town  Hall,  Jefferson  County,  P.O.  Box  38,  Card.ff,  Ala- 


Alabama 


Fultondale  (city) 
Jefferson  County. 


Fivemile  Creek 


At  downstream  corporate  limit 


•498 
•523 


•492 
•514 


At  upstream  corporate  limit 
Maps  available  for  inspection  at  the  City  Hall,  1 005  Walker  C^spel  Road,  Fultondale  Alabama 

ATabamTJsoea  '''  "°"°""'  '°'"  "^  "^^'^'^^  ^^^°^  ^'  '''  ^^^  ^^  ^^"^"^^'«'  ^'^^'  HaN.  Jef'erson  Count,  P.O,  Bo.  699,  F.ltondale 


Alabama 


Graysville  (city)  Jef- 
ferson Coun^y. 


Fivemile  Creek 


At  downstrea-n  corporate  iimts 


At  upstrearr  corporate  limits  

Unearned  Creek  13  I  At  corporate  limits  

Maps  available  for  inspection  at  the  City  Hall,  245  Soutn  Main  Street,  Gra>svi!'e.  Alabar^a 

^■^HTabama  550?l.  '^°'°''^"  ^'^"'  ^"^^"'  ^'^°'  '' '''  ^"*'  °'  ^''''"'''-  ^"^'  ^'^"'  ^^^^^'^^  -^"^' 


None 


None 
^Jone 


•323 

•327 
•373 


-c  iO^ 


Van  St-eet.  Gr^>-:- 


Alabama 


Homewood  (city) 
Jefferson  County. 


Shades  Creek 


Approximately    0,48    mile    upst'-eam    cf 

OxTioor  Road. 
Approximately  1.056  feet  dOAPStream  cf 

U.S.  Route  280. 


■522  i 
•651 


•625 
•550 
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State 


Citydown/county 


Souice  o1  flooding 


Location 


•Depth  in  feet  atx)ve 

giound.  *Elevatton  in  feet 

(NGVD) 


Existing 


ModiiTied 


Maps  available  lor  inspection  at  the  Homewood  Zoning  Departmenf,  1721  Oxmoof  Road,  Room  BIO,  Homewoc"d.  Alabama. 

Send  comments  to  The  Honorable  James  K    Atidnson,  Mayor  ot  the  Cty  ot  Homewood.  City  Ha:r,  Jefferson  County,  1903  29th  Avenue 
South,  Honf>3wood,  Alatxsma  35209. 


Alabama  

.. . 

hoover  {a^j)  Jeffer- 

Patton  Cr*'eK  

Appioxima'eiy  SCO  teet  upstieam  ot  Hurri- 

•425 

•424 

r.on  Co'.'nty 

1 

cane  Branch. 

Appro)c:rriate!v    600    ftet    upstream    ol 

-514 

■513 

Sou♦^:3nd  Drive. 

Little  Shades  Creek     

ApprcAima'ely  0  52  mile  L'pi'resm  ol  corv 

•433 

-421 

1 

tlLjence  with  Lahiaba  River. 

Approximately  SCO  feet  upstream  ol  Lcck 

•433 

"431 

Hajen  Road. 

Hu'ii-c-cJi-*  Branch 

At  a;  .1.0  er  Road  ' „..: . 

None 

'447 

Approximanefy   500  feet  dowrstream  of 

None 

•510 

P:/.ae  Road 

Maps  avarlaple  lor  '.r.pccftcr,  c!  r^ie  City  H-;.!!,  100  Municipal  Dnvi;.  Hoover,  Alabama 

Send  conimenls  io  The  Ho.noraCrle  Fra.nk  S  Sf.nr.er,  Jr  .  Mayor  ol  the  Cny  o!  Hoover.  City  HaH.  Jellcrson  County   100  MuniC'pal  Drive,  Hea- 
ver Aiabanna  352' fi. 


Alabama 


nu3yt0An  (CiTy)  Jet- 
!e'scn  Co  ;ity. 


Valley  Cteek 


•456 
•463 


•455 
•464 


Af;proxin3tely  1.100  feet  upstream  ot  the 

co;:»iuence  ot  Ha!!  Creek. 
App'oxiniately  0.6  mile  upstream  ot  19th 

Street. 

Maps  availdftte  to»  ir<-(  ecfion  ai  T'.'  City  Halt  Annex.  1320  Hueytov.n  Road,  Hueylov/n,  Alabama. 

Send  ccmm-nt.s  'o  T'-,e  Hon-orau!.?  Lillian  P.  Hov.'ard.  Mayor  ol  the  Ciry  ot  Huevio^n,  City  Hail,  Jefferson  County.  P.O.  Box  C.  Hueytov'in *A!a- 
tiama  36C23. 


.      / 


Alabama 


lro"da!e  X't^)  'ei- 


lerson  Cot-i.ty. 


Shades  C-ieek 


•691 
•724 


^"•690 


App'oxiT.ately    0  64    mile     ups*:eam    ol 

Grove  Drive. 
'■^pproxirrate'y  1,603  feet  dovvr:s*iream  ol 

Norris  Dump  Road 

Maps  available  tor  irspeci.on  al  t^'e  Cily  Ha'i'C'ty  Gierk's  Office,  "01  Si'Uth  SCth  St'eet  Irondale,  Alabama 

Send  comnnents  to  The  Honorable  David  Knder.  Mayor  ot  the  City  oi  Ironda'n,  City  Hall.  Jef<erson  County    PO   Box  lOOlRS    Irondale   Ala 
bama  35210.  -  ' 


Aiabanna ,. 

jf*'erson  County 

Tjrk»Jv  GrCr^*< 

Approxirriafely  0  67  mile  dc'A'nstream  ol 

CM  !?--d!oid  »cod. 

*S6? 

•-.^s 

{■.ininccrpci.jK  \.i 

- 

amar,). 

/'DpfC«.m,-i<e'y     3:'5     fee!     Lpsrream     c.l 
£pr;rc;vii:8  Road, 

None 

•eSvO 

L'-.p;.r-.r-C  Crp-r  9 

At  the  coriflucnce  w:;h  TLiri<ey  Creek     .   .. 

•594 

'56/ 

At  L;pr.tFe,3rn  side  ol  Pinson  He«gM3  Road 

None 

•633 

LJ'ii;,'.ni<'C 

<  Creek  10 

A;  the  con'lu'ence  with  Unnamed  CreeK  3 
Approvimately  150  !eet  up:>tream  of  Sat- 
urn Lane. 

•599 
•657 

'597 

Ur;nirrr;t-^ 

1  Creek  11 

A!  the  contlL'Tice  \Aith  Unnamed  Creek 

-.0 
Appr.  .T„,;t;y     130    leet     upstream    cl 

•617 

■616 

1 

None 

•693 

V.'.   -.  "jiive  Circle. 

- 

1 

Cf^k 

Appiox  :T,.-jte!y     0.84     m'le     up-'^trr-am    ot 
Ccanty  Route  54. 

•328 

•3-9 

App-cximately  0.3  mile  upstresm  ol  Fair- 

•508 

•511 

field  Street. 

1 

anch  

Just  upstream  ot  Stale  Highway  79  

Approx  mately  75  feet  upstream  of  Good- 
rich Drive. 

•575 
None 

•574 

•627 

*                                    ^ 

Tariani  S 

pfings  Branch  .... 

Approximately  675  feet  downstream  ot 

•642 

•639 

_ 

Carson  Road. 

- 

1 

Approximatety    1,050    feet    upstream    of 

•705 

•704 

*■ 

Marttn  Spring  Road. 

Dry  Cree 

k  (Fivemile  Creek 

Approximately  550  feet  upstream  ol  con- 

•724 

•725 

Basin). 

fluence  with  Fivemile  Creek. 

- 

HucKleb6 

fry  Branch  

At  ChalkviHe  Road  

None 
None 

*953 

Approximately  825  feet  upstream  ol  Tyler 

•531 

V^— N^ 

Road. 

-^>_.'' 

»  - 

-     1 

Approximately    0.27    mile    upstream    ol 
Mountain  Oaks  Drive. 

None 

824 
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State 


City/town/county 


Source  of  flooding 


Patton  Creek 


Pinchgut  Creek 


Hurricane  Branch 


Little  Shades  Creek 


Shades  Creek 


Fivennile  Creek 


Newfound  Creek 


Hatis  Creek 


Unnamed  Creek  38 


Opossum  Creek 


Unnamed  Creek  45 


\)nnamed  Creek  41 


Location 


#Depth  In  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Approximately  0.76  mile  downstream  of 
Patton  Chapel  Road. 

Approximately  875  feet  downstream  of 
Creek  View  Drive. 

Approximately  845  feet  downstream  of 
Chaikville  Road. 

Approximately    1.44    miles   upstream   of 
Morris  Spring  Lane. 

Approximately    1.300    feet    upstream    of 
confluence  with  Patton  Creek. 

Approximately  1 .01  miles  upstream  of  Al 
Seier  Road. 

Approximately  475   feet   downstream   of 
Lochhaven  Road. 

Approximately    200    feet    upstream    of 
Cafiaba  Heights  Road. 

Approximately   0.4   mile   downstream   of 
confluence  of  Black  Creek. 

Approximately  0.88  mile  upstream  of  Nor- 
ris  Dump  Road. 

Approximately  1.4  miles  upstream  of  the 
confluence  with  Locust  Creek. 

Approximately  70  feet  upstrearfTof  Pri- 
vate Drive. 

At  downstream  corporate  limit  of  Town  of 
Brookside. 

Approximately  1.5  miles  downstream  of 
Louisville  and  Nashville  Railroad. 

At  confluence  with  Valley  Creek 

Approximately  370  feet  upstream  of  Inter- 
state Routes  20  and  59'456  '455. 

At  confluence  with  Halls  Creek 

Approximately  750  feet  upstream  of  con- 
fluence with  Halls  Creek. 

At  confluence  with  Valley  Creek 

Approximately    1,450   feet   upstream   of 
confluence  with  Valley  Creek. 

At  confluence  with  Valley  Creek 

Approximately  634  feet  upstream  of  con- 
fluence with  Valley  Creek. 

At  confluence  with  Valley  Creek 

Approximately  0.38  mile  upstream  of  18th 
Avenue. 

"^AlLSlS^"^  '°'  inspection  at  the  Jefferson  County  Courthouse/Land  Development/201  B  Courthouse.  716  North  21  st  Street.  Birmingham. 
^BSr^r!^!^,!!^^Mlbima^3^^&f'^^^^^'  ^'^^*^"'  °'  ^^  Jefferson  County  Commission,  Jefferson  County,  Room  21 1,  716  North  2lst  Street 


Modified 


•425 

•424 

•502 

•501 

•692 

•691 

None 

•351 

•424 

•425 

None 

•536 

•432 

•431 

None 

•623 

•392 

'393 

'746 

•745 

•300 

•294 

None 

•842 

•374 

367 

•374 

•373 

•453 

•455 

•456 
•456 

•453 
'455 

•467 
'468 

'469 
'469 

'499 
'503 

•504 
•504 

'466 
'472 

•465 
•473 

Alat>ama 


Kimberfy  (town) 
Jfetferson  County. 


Locust  Fork 


Approximately  800  feet  upstream  of  1-65 


Approximately  0.4  mile  downstream  of  I- 
65. 

Turkey  Creek  At  downstream  corporate  limits  None 

At  upstream  corporate  limits None 

Maps  available  for  inspection  at  the  Town  Hall.  9256  Stouts  Road,  Kimberty,  Alabama. 

Send  comments  to  The  Honorable  Sam  Maze,  Mayor  of  the  Town  of  Kimberly,  Town  Hall,  Jefferson  County,  P.O.  Box  206,  Ki  iberfy,  Ala- 


None 
None 


•352 

•351 


•350 
•350 


Alabama 


Lipscomb  (city)  Jef- 
ferson County. 


Unnamed  Creek  43 


Approximately  50  feet  upstream  of  U.S. 

Route  11. 
Approximately    1,750    feet    upstream    of 

U.S.  Route  11. 


'479 
None 


•484 
•484 


Maps  available  for  inspection  at  the  City  Hall,  5512  Avenue  H.  Lipscomb,  Alabama. 

Send  comments  to  The  Honorable  Henry  G.  McDaniel,  Mayor  of  the  City  of  Lipscomb,  City  Hall,  Jefferson  County    5512  Avenue  H 
Lipscomb,  Alabama  35020. 


Alabama 


Midfield  (city)  Jef- 
ferson County. 


Valley  Creek 


Approximately  275   feet  downstream  of 
New  Wilkes  Road. 


'494 


'497 


y^ 


4Q846  Federal  Register  /  Vol.  59.  No.  153  /  VVednosday,  August  10,  1994  /  Proposed  Rules 


State 


City/town;  county 


ScLi.xe  01  ^c<x;if:g 


Un^u-i^>:?d  Creek  -'3  .. 
Ur.noir.fcd  C  o^k  45   .. 


Location 


ApprOAii-ioicly     :,C50    fert    ups-eam    c' 
"airtifiifj  Strecu 

At  conMuerice  ■A'lh  Valley  Crcok  

.- pproxiiristcly  ?jO  "<e3t  Lir)^:tre3m  ol  Col- 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


I 


•503 
"503^ 


Modified 


i'cr  Drive. 
I  Ai  co'.'iuenrx'  vv.ih  Vc.liey  C'tek  

11  Af.,yG«ima!ely  634  tc-st  'jpstreirr:  of  cc:''-  *5C3 

I      flj€noe  witn  Va.iey  Creek. 
Maps  avai!ab!p  for  inspection  at  the  City  l-ia!'.  7,15  Bosscrr.sr  Super  Highway,  Mrdiie'.i,  .A'aba.-.d. 

Send  ro'-nments  to  The  HortoratDle  Ja-nes  a.  MarlT),  Mayor  of  'he  Civ,-  cf  Mi*  -i'J.  Cry  KhiI  Je"c.sin  CT;-'ty  72:;  He^-.-r-nfr  Suoer  Hia'-.w"- 
Midtield,  Aiaoama  35228.  '  ^   .    -       p        .^      ..... 

Alabama j  Mctis  (town)  Jef-      i  Turkey  Htn  ]  AcptoxiTii'oly  C.3  ,Ti,le  '.i-jtrearf  ji  S  .•-  [  None  *3fcl 

I      ferson  Counry.  j      dis  Roan 

I      ■  1  i  Ai  G^d  LJ.S.  Route  31  i  None  '373 

Maps  available  for  inspection  at  the  Town  Hail.  8204  Stouts  Read.  Mo;'  s.  Alaba'na. 

Send  comments  to  The  Honorable  James  S.  Robeits,  Jr.,  r/,ayor  o;  the  Icwn  of  Mcrns,  Town  Hail.  Jeflc'son  Coun'v  PO   Box  163  Mo'tis 
Alabama  35115.  "'        "  •  . 


Alabama 


fvloantain  Brook 
(City)  Jefferson 
County. 


Li'.lie        Shades 
(Cahaba  Basin] 


Shades  Cr 


eek 


ApDroximately  1.000  feet  downstream  of 
Caldwell  Mill  Read. 

•574 

•575 

Apprcx.ma'.fcly  150  feet  upstream  of  U.S. 

i-iighway  230. 
Approximately    422     fcct    upstream    o! 

Windsor  Drive. 

•605 
•651 

•593 
•660 

Approximately  C.55  mile  upstream  of  Gro- 
ver  Drive. 

•691 

•690 

-Mapsavailablefor  inspection  at  the  City  Hall.  56  Church  Street,  Mountain  Brock,  Alabama.  - 

Send  comments  to  Mr.  Sam  Gaston,  Mountain  Brook  City  Manaqer.  City  Hall,  Jefferson  Coun^y,  P.O.  Box  130009.  Mountain  Brook  Alabama 
35213. 


Alabama 


rarrant  City  (City) 
Jefferson  County. 


Fivemiie  Creek 


ton  Branch 


Barton  Branch 


Just  upstream  of  Louisville  and  Nashville 

Railroad. 
ApproxiT.atoly  350  'eet  upstream  ol  the 
conflijence  of  Barton  Branch. 

At  confluence  witn  Fivemiie  Creek  

Approximately   200   feet   downstream   of 
6th  Avenue. 

M,ips  available  fo'  inspection  at  tne  City  Hall.  1604  P:nton  Va'l'iy  Pa-k^ay,  Tarrant.  Alabama. 
Send  comments  to Jhe  Honorable  Char!-:.s  R,  Hartseii,  Vloyor  oi  -he  City  at  T.-r- -nt  City.  Ciiy  Hali,  Jc-ilerson  County.  P.O.  Box  i/02?0. 


•530 

•520 

•570 

•568 

•565 

•567 

•582 

•581 

Tanar.t,  Alabama ~3521 7. 


T" 


Alabam.^  I  Trussville  (city;  Jef- 

•     terson  County. 


'-'iiii'-'v'l'.j!  CiceK  


Appfr'';mately  800  ^--et 
Southefii  Railroad. 

.ipproxi.nately  0.44  m 
Ghalkville  Road. 

d'VAr,5trec'm   of 
!e    ups'.eam    o! 

-    -692 

•598 
1 

•691 
•6S4 


Maos  a-.'a;lr.'.;:e  for  insoection  at  !h,-  Cily  Hall.  13"  V.^ri  ^t.-ee'.  Tr,j:.',v,!!e.  Alatema 

SwiJ  comments  to  Tf,e  Honors.  -  Cu..'^<?:  <    Cy.-A.r,  f.ia,or  o;  the  C  ;•,  of  Tiulo.'i!'<d.  City  Hail.  J.if  ^;^.■.^r  Cojntv,  P  Q.  Box  159   Trussville 


Alabaira 


Tuscaloosa  (cityi 
Tuscaloosa 
County, 


C"r..bs  Vili  Creok 


"7" 


Cnbbs  Mill  Creek  Tnbu'an/ 
No   1. 


Cnbbs  Mill  Creek  Tributary 
No  5. 


Cypfess  Greek 


Apprexin-i.ii.-iy  1 ,300  feet  downstream  of 
Southern  Rai'way. 

Approximately  475  feet  upstream  of  the 

Second  Avenue  Bridge; 
At  Its  confluence  with  (Dribbs  Mil!  Creek  ... 

Approximatnly   330  feet  downstream  of 

Hargrove  Road. 
At  Its  confluence  with  Cnbbs  Mill  Creek  .. 

Approximately  700  feet  upstream  of  corv 
ffuence  with  Cribbs  Mill  Creek. 

300  feel  upstream  of  U.S.  Highway  82  .... 

Approximately  1.300  feet  upstream  of 
18th  Avenue  East. 


•144 


•145 


•190 

•191 

•178 

•180 

•184 

•185 

•174 

•175 

•179 

•180 

•213 

•214 

•241 

•242 
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State 


City/towa'county 


SoMce  ol  flooding 


Cypress    Creek    Tributary 
No.  1. 


Location 


ApproximaMy    25    teet    downstream    ot 

Spring  Late  Dam. 
Backwater   from   Cypress    Creek    along 

Interlake  Road 


#Deptti  in  feet  atnve 

ground  'Elevation  m  teel 

(NGVD) 


Extsling 


•299 
'285 


Modified 


"298 
•275 


Maps  available  for  inspection  at  the  City  HaB/ComrTun.fy  PJanrVr^j  i  Desft^kwrmf^  oofvM^        ^  r. 


Alabama 


Vesta  via  Hills  (city) 
Jefterson  County. 


PaSonCUeek 


Approximately     lOO    teel    upstream    of 
Creek  View  Drive. 

Just  dc'vnstream  of  Westndge  Drive  . 

Approx^rrately  450  teet  downstream  ol 
Gonnedo  Road. 

Approjomatety   0.46    nvie    upstream    of 
Rocky  Ridge  Road. 

At  confluence  wiiti  Patton  Creek 

Appfoxunatety    0.4     inie    upstream    of 
. .  Hackentjenry  Lane. 

*ps  ..a.la«,  «,  ,„sp«»,„  «  ,^  c«-»««:ay  Cte*,  Office,  5,3  M«9„™,v  «#»»,.  Vesu»  «,.  A,aba™ 

-I _ 


LitHe       Stiades       Creek 
(CaTiaba  Riwec  Basin). 


HueWetoeny  Blanch 


•510 
■531 

•444 


•515 
None 


509 

•533 
•445 

•531 

•513 
*635 


Connecticut  


Prospect  (town). 
New  Haven 
County. 


Onnafned  Bfook  ... 


Mountain  Brook 


Tennste  River 


Approximately  80  leet  upstream  oi  Salem  i^ne 

KPoad  (upstream  crosstrg) 
,  pproximately    80    feet    downstream    ot  njonp 

^  Juggernaut  Road. 

AppfoxwrvateV  0.9  mite  upstream  of  Jug-  Kone 

gemaut  Road. 
Approxinriatefy   900  teef   oownstie.^m   ol  None 

abanooned  overpass. 
Apptoximatefy     120    feet     ups'ie.'irr,     r.t  Wor* 

■  I      Ctiestiire  Road 

Maps  available  to,  inspection  at  the  town  HaD.  36  Centei  Street.  Prospect,  Connec'cut 

'VoSeTc^S^Z  JS^!?&^""^  '   '■'^'''■■'   ^^^^^'  -  -  ^-  -  --p..   Town  H.!  ^....  Ha.e.  C...,  3e  Ce.te,  S.e. 

-7—/ 


Apptoximatety  250  fpet   downstream  ol 
Salem  Road  (downstream  crossing) 


None 


•751 


•7e5 

'588 
•6^3 
•237 
■?i'3 


Georgia 


Nortti  High  Shcafe 
(iown)  Occtiee 
County 


Apalachee  Rn-er 


T 


At  do\vr'sfrea'T,  i^jrpora'P  iirrsts.  aDC":i«>  '  t4cr>e  < 

I      mijte'y  2  9   r^iie  ooAir'r.tresm  of  S'aie  i  ^    "  ' 

i      Highs^ay  "Sc  D'-agc- 

I  At    L.p5irea-ri    co-pc-atp    'r^r^     cupm,,-  Mone 

I      ma'.e'y    i.5    r?:;^.    u^v^^aT,    cf    S'sJ 
'      HiQh'ifwav  'lib  r,;:o.:.e 


Maps  a.'^iiJabie  tu  mspecfcn  ;,!  ihe  Towr.  Hall.  1C6  Jellcrsar.  K--  Sr-'^'s  Georgia 

Send  comments  to  The^noratle^Jen  Thoma.s   Mayc  ot  the  Tc^vn  of  Nortti  High  S^'.il^   F  O.  Be  1.' 


"(S5P 


Indiana 


SiiOols  (Icwn)  M;.»- 


F.-»st  Tofk  '.'jT„;p  rt  ve-. 
Beaver  Cff^e)' 


I  ApDro»'n-ft'----    r:-    rr-*e<    '>;■■*  y.i. tan 
I      'he  cont  ;v-;'-'ce  ■''  ?'--y.-e-  Crf^K 
j  Ups;re3n-'  ccT:i'--r.?i^  iinr.t 
i  A'  ttie  i*-iwnEtrearr:  corpc' :-V  iirr:',  - 
I  Ai  the  jp5!iearr.  .:-.:^.c.:-riit:  .;nr,iis       ,► 

Maps  available  for  inspection  a!  ine  Ir.wu  Hail  War-,  Slr.-e:,  .^^o.^'s.  tnd.c:na 

Send  comments  to  Mr  Wiftiam  S  H3r,:Jwich  ToA-n  of  £ho-s  Courr  !  P-rsufPnt.  P  O  Lo»  -^,o   f  ■  .:   inj.. 


jif    Gt  015.6  3C6^5        / 
None 


None 

None 


^-578 
■431 

••;sn 


Florida 


Ailamonie  Springs 
(city)  Gftminc'e 
County 


Lake  Haiti*,-! 


TiibUrtry  to  HoweU  Lake 


EnTire  shcirf,-;i{  v.  It.n  conrmur  iv 


Upstream  crrpoiaie  limfs 

A!  dowrrstre»n  s-oe  ol  £-jrte  Rcmie 


..-.  4^s.:i 

i 


/ 


None 


None 
Ncne 


•h/ 


•:7 
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State 

City/towrVcounty 

Source  of  flooding 

Location 
_ — 

#  Depth  in  feet  above 

ground.  'Elevation  in^feet 

(NGVD) 

- 

Existing 

Modified 

-Maps  available  for  inspection  at  the  Altamonte  Spring  Public  Library,  231  North  Waitiand,  Altamonte  Spnngs,  Florida. 
Send  comments  to  Mr.  Phillip  D.  Penland,  Altamonte  Springs  City  Manager,  Seminole  County,  225  Newburyport  Avenue,  Altamonte  Springs, 
Florida  32701 . 


Kentucky 


Daviess  County  ~ 
(unincorporated 
areas). 


Ohio  River 


Panther  Creek 


Pup  Creek 


Persimmon  Ditch  Tributary 

i 

Persimmon  Ditch  


Devins  Ditch 

I 


Big  Ditch  

Carter  Ditoh  ... 
Scherm  DUch 


At  downstream  county  boundary 


Tamarack  Oitch 
Goetz  Ditoh  

Harsh  Ditoh  


West    Tributary    of    Harsh 
Ditch. 


Horse  "^ofi^ 


Approximately   l    mile   upstream  of  up- 
stream corporate  limits. 

At  confluence  with  Green  River 

At  confluence  of  North  and  South  Forts 
Panther  Creeks. 

At  the  confluence  with  the  Ohio  River 

At  downstream  side  of  State  Route  405  .. 

At  confluence  with  Persimmon  Ditch 

Approximately  900  feet  upstream  of  corv 
fluence  with  Persimmon  Ditch. 

Approximately    0.3    mile     upstream    of 
Ewing  Road. 

Downstream  side  of  U.S.  Route  60 

Approximately  500  feet  upstream  of  Way- 
side Drive. 

Approximately  1 ,600  feet  upstream  of  Au- 
dubon Parkway  west  entrance  ramp. 

At  confluence  with  Panther  Creek 

At  confluence  of  Carter  Ditch  

At  confluence  with  Big  Ditch 

At  U.S.  Route  60  Bypass 

At  confluence  with  Carter  Ditch 

Approximately    1,500   feet   upstream   of 
U.S.  Route  60  Bypass. 

At  confluence  with  Big  Ditch 

At  storm  sewer  outlet 

At  confluence  with  Panther  Creek  

Upstream  side  of  U.S.  Route  60  Bypass  . 

Appro.ximately  110  feet  upstream  of  con- 
fluence with  Horse  Fork. 

Downstream  side  of  27th  Street  

At  confluence  with  Harsh  Ditch  


Unn^^ed       ^r-.Outary       46 


Yellcw  Cr  (ek 


Giiles  Ditdh 


( 


Maps  avail 

Send  corr' 
42303. 


iNorth  rc'k  Partner  C^eek 


aoie  for  "spection  at  the  Daviess  CcL'^.r/  Er^g-neenng  Offic 
■ne'^ts  to  The  Honorao'e  <fJ.  M.  Nor':s,  J'  ,  C^u^^/  Judge 


Downstream  sioe  of  Abandoned  Railroad 
'ou'ilet  of  storm  dram). 

At  confluence  with  Panther  Creek  _ 

App'oximate^y  0.2  mile  upstream  Fair/iew 

Road. 
At  cor'i'jence  v,ith  -'o-'se  >^ork   .,.-.,. 


.Appro Kh-nateiv  C  5  mi,e  upstream  of  cof^- 
fluence  with  Horse  Fork. 

At  confluence  with  Ohio  River  

Aporoxi.Tiate'y  3' 7  feet  upstream  of  Dan- 
iels Lane. 
Upst'Sam  Side  of  ,_>  :'da"'e  Bndge  Read  .. 
Approximately  0  3  m  ;e  'jcstream  of  U.S. 
Route  60. 

!  At  the  CGr,«!ue"ce  with  Panther  Creek  

;  Downstrearr;  side  of  State  Route  238  

e,  Kentucky  Highway  54,  Owensboro,  Kentucky. 

Executive,  Daviess  County,  212  St.  Ann  Street. 


•383 


•394 

•384 
•391 

•390 

•390 

•402 

#2 

•393 

•402 
•394 

•398 

•390 
•396 
•396 
•398 
•397 
#2 


•384 


•395 

•386 
•392 

•391 
•391 
•403 
^403 

•399 

•403 
•391 

•401 

•392 
•395 
•395 
•397 
•396 
•398 


•396 

•395 

•397 

•395 

•390 

•392 

#2 

•395 

•392 

•393 

•399 

•393 

•394 

•395- 

•394 

•395 

•391 

•392 

None 

•4'8 

None 

•    1  *    T 

Nor^e 

•390 

•:9i 

Ncne 

•403 

•385 

•3S7 

None 

•4-3 

•391 

•392 

•391 

392 

Owenstx) 

ro,  Kentucky 

Kentucky 

Owensboro  (city) 

Ohio  Rivar  

Approximately  1  4  miles  upstream  of  con- 

•386 

•387 

Daviess  County. 

fluence  of  Cowhide  Slough. 

. 

1 

Approximately    3   miles   downstream   of 

•389 

•390 

confluence  of  Yellow  Creek. 

- 

' 

Persimm{ 

}n  Ditch  

Upstream  side  of  Ewing  Road 

Downstream  side  of  U  S  Route  60  

.  ^389 
•402 

•399 
•403 

- 

Persimm 

jn  Ditch  Tributary 

At  confluence  with  Persimmon  Ditch 

•403 

•4C3 
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State 


SoiiTce  of  flooding 


Big  D.;ch 


LocatJon 


SctTerm  D.ir^i 


Devffis  Drtch 


Tamarack  Ditcn 


Goet2  D«ch 


Harsh  Ditch' 


Horse  Fork 


Panther  Creefc 


Approxima'eJy  0.37  mrte  upstream  o!  corv 

tuencc  with  Persi-rrtmcn  Ditcti 
Approximptely  0  3  m;le  softn  of  .ir,er-rc- 

t/on    oi    Sc.uth    Town    Bouievaid    arxi 

Carter  RcxJ 
At  the  nteisectiQn   of    vs'es    D<-ve   and 

Bulfincf  Avenue 
Approximately   200   fe-e".   d^wn^'rce.--  oi 

Chippewa  Dr.ve 
oust  upstream  of  Mayfair  Drivp 
Approximately     150    fef^    up.^tream    of 

Conway  Avenue. 
Approximately    0  1    mite   (jownstream   a! 

Audutxin  Pa-V:way. 
Approx,matefy  1,500  feet  downstrear^  </ 

Bertke  Street. 

At  Windsor  Avenue 

Upstream  side  of  South  Town  Bouleva-d 
Appro»,r-ately    0.25    mile    up-stream    cf 

Levvis  Lane. 
Approximately     750    feet     upstream    ci 

Veach  Road. 
At  downstream  side  ot  27th  Street 
Upstream  side  of  Abandoned  Railroad 


« Depth  in  feet  atwve 
ground  "Elevation  m  fee) 

(NGVD) 

£"■51109  Mod.f.ed 


West    Trtxjtary   Jo    Harsh 

Pitch. 

Downstream  side  ot  Wild  Wood  Drive 

Approximately  0.4  mile  dovwistream  of 
Veach  Road. 

Approximately  0  5  mile  upstream  ot  Old 
Hartford  Road. 

Approximately  0.6  mile  east  ot  the  inter- 
section of  Sou!h  Town  Boulevard  and 
Todd  Bridge  Road 

At  the  intersection  ot  Sutherland  Road 


•3^0  1 


•397 
(2 

s2 
Norie 

None 

•397 

•393 
«2 

'3SJ 

•399 
•39-s 

1'  I 
•391 

■403 

None 

None 


■39^ 


■39S 
'cSi 

•39h 


•5"-7 

•395 
•397 

"39^ 

•358 

•396 

•397 
•392 

•404 

■392 
•39? 


Missouri 


:  Kentucky. 

847,  Owenstwro  Kentucky 


IndependefKe  (city) 
Clay  and  Jack- 
son Counties. 


Bundschu  Creek 


At  the  confluence  with  Little  BhJeR^ 


iver 


Spring  Branch 


# 


Approximately  2.D0  feet  downstream  of 

Bly  Road. 
Approximately  1OO  feel  opsti<?am  of  Mis- 
sissippi Pacific  Railroad. 

At  Powell  Road 

At  the  confluence  with  Little  Blue  River 
Just  upstream  of  Missouri  Highway  78 
Approximatety    lOO    feet    upstream    of 

Swope  Dnve. 
Just  downstream  of  Peck  Road 
Approximately    100   feet   downstream  of 

Truman  Road. 
Approximately  50  feet  upst-eam  c'  K.eaer 

Road. 
Approximately  840  feet  upstream  of  the 

confluence  wrth  Spnoa  Branch  | 

Approximately  80  feet  upsfeam  of  :  e»s  ! 
Summit  Road.  [ 

Approximately  2.000  feel  downstream  o(  | 
i      Selsa  Road  | 

Just  upstream  of  Sc-isa  Road  . ..  1 

Approximately  250  feet  upstream  of  Stat'' 

Highway  291.  1 

Just  upstream  of  Crackemeck  Read    »      | 
Just  upstream  of  South  Leslie  Drive  \ 

Approximately  60  feet  upsfeam  of  Par-  i 

^""^^  ^°'^ - -  I  Just  upstream  of  Sefsa  Road  | 


South  Fork  Spr.ng  Branch 


Crackemeck  Creek 
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State 


City/town/county 


Source  of  flooding 


Crackerneck  Creek 


Adair  Creek 


Location 


Approximately  100  feet  upstream  of  Bryn 
Mawr  Drive. 

Approximately  2,400  feet  upstream  of  Vi- 
king Drive. 

At  the  confluence  writfr  Little  Blue  River  .... 

At  Old.High\«ay  71 

Approximately  100  feet  upstream  of  Lee's 
Summit  Road. 

Just  upstream  of  Mills  Road 

At  entrance  to  the  culvert  at  Nolan  Road  . 

Approximately  300  feet  upstream  of  44th 
Terrace  Extended. 

Approximately  1 1 0  feet  upstream  of  Inter- 
state Highway  70. 

At  the  confluence  wWh  Adair  Creek  


#Depth  in  feet  atx>ve 

grourij.  'Elevation  in  feet 

(NGVD) 


Existing 


Adair  Ct-eek  Tributary  No. 

'      I 

Adair  Creek  Tributary  No, 
2 

Just  downstream  of  44th  Street 

Approximately  1 00  feet  upstream  of  42nd 
Street. 

At  the  entrance  to  the  culvert  located  just 
upstream  of  Interstate  Highway  70. 

Rock  Creek Approximately    50    feet    downstream_of 

Kentucky  Road. 

Just  upstream  of  Illinois  Central  Gulf  Rail- 
road. 

Approximately  40  feet  upstream  of  Win- 
ner Road. 

Approximately  40  feet  upstream  of  Arling- 
ton Avenue. 

Just  upstream  of  Sterling  Avenue  

Just  downstream  of  32nd  Street 

Sugar  Creek ..., Just  upstream  of  Independence  Avenue  .. 

Approximately  50  feet  upstream  of  Clare- 
mont  Avenue. 

Just  upstream  of  Par1<  Avenue  

Mill  Creek  , At  Kentucky  Road 

Approximately  50  feet  upstream  of  Liberty 
Street. 

Approximately  70  feet  upstream  of  West 
Jones  Street. 

Approximately  75  feet  upstream  of  Nickell 
Avenue. 

Approximately  380  feet  upstream  of  Inde- 
pendence Avenue  (U.S.  Highway  24). 

Maps  available  for  inspectiow  at  the  Department  of  Public  Works  and  Engineering,  City  Hall.  City  of  Independence, 

ln0ependence,  Missouri.  C 
Send  comments  to  The  Honorable  Ron  Stewart,  Mayor,  City  of  Independence,  City  Hall,  111  East  Maple  Street, 

64050. 


•766 

•872 

•763 
•778 

•810 

•830 
•911 
None 

None 

•859 

None 
None 

None 

None 

•756 

•756 

•800 

•857 
•900 
•819 
•869 

•916 
•810 
•894 


Modified 


•772 

•859 

•763 

•775- 

•813 

•834 
•910 
•814 

•853 

•857 

•859 
•895 

•921 

,*747 

•757 

•762 

•812 

•857 
•907 
•817 
•869 

•914 
•810 
•894 


•920  ^924 

924  *944 

None  ^960 

1 1 1  East  Maple  Street. 
Independence,  Missouri 


Missouri 


Jefferson  County 
(unincorporated 
areas). 


Joachim  Creek 


Cotter  Creek 


Sandy  Craek 


Approximately  2,000  feet  upstream  of 
Hematite  Road. 

Approximately  400  feet  upstream  of  Mis- 
souri Pacific  Railroad. 

Just  downstream  of  State  Highway  21  

At  downstream  corporate  limits  of  City  of 
DeSoto. 

At  confluence  with  Joachim  Creek 

Approximately  500  feet  upstream  of  Vic- 
toria Lemay  Road. 

Approximately  100  feet  upstream  of  State 
Highway  21. 

Approximately  9,400  feet  upstream  of 
Whitehead  Road. 

Just  upstream  of  Missouri  Pacific  Rail- 
road. 

Approximately  200  feet  upstream  of 
County  Highway  Z. 

Approximately  500  feet  upstream  of  John- 
ston Road. 


•434 

i. 

None 

None 
♦472 

None 
None" 

None 

None 

TJone 

None 

None 


•434 

•452 

•457 

•474 

•858 
•461 

•495 

•588 

•4lJ> 
•414 
•434 


y 
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State 


City'towa'county 


Source  of  floodrng 


Sandy  Creek    East  Tr»bu- 
tary. 


Big  Creek 


Location 


Sandy  Creek  We&t  Tribu- 
tary. 


Glazie  Creek 


Moss  Hollow  Creek 


Approximately   200  feet  downstream  of 

Allen  Road. 
Just  upstream  of  State  Highway  2i 
Approximately    1,100    feet    upstream    of 

Hayden  Road. 
Approximately   500   feet   downstream  0I 

Linhorst  Road. 
Just  downstream  of  Jarvis  Road 
Approximately    2,000    feet    upstream    of 

Sandy  Church  Road. 
At  confluence  with  Sandy  Creek 
Approximately  600  feed  upstream  of  Allen 

Road. 

Just  upstream  of  Jarvis  Road 

Approximately    2.100    feet    upstream    of 

Jarvis  Road. 

Approximately  100  feet  upstream  of  Jar- 
vis Road. 
Approximately    2.600    feet    upstream    of 

Jarvis  Road. 
Just  Downstream  of  Moss  Hollow  Road 
Just  upstream  of  Chasteen  Lane 
Just   downstream   of   Old   Lemay   Ferr^ 
Road. 

Approximately    1,500    feet    upstream    0I 

Quarry  Road. 
Approximately   360  feet  downstream  of 

Moss  Hollow  Road. 
Just  upstream  of  Kentucky  Road 
Approximately     120    feet    upstream    of 

Upper  Moss  Hollow  Road 
Approximately    100   feet   downstream   of 

County  Highway  M. 
Approximately    100    feet    upstream    on 

Kneff  Farm  Road 
Just  upstream  of  Old  Lemay  Ferry  Road  . 
Approximately  1 .050  feet  upstream  of  Dn. 

ForV  Road 
Old    Lemay    Ferry    Road     At  confluence  with  Glaz.e  Cr^ek 
Trib>.tary 

Just  downstream  of  Wedde  Road 
I  Just  upstream  of  Old  Lem.ay  Ferny  Road 
I      (first  crossing). 

j  Approximately  2.500  feet  upstream  o*  O'd  i 

I      Lemay     Ferry     Road      upstream-rrost  1 

I  '         ■  I      crossing).  { 

Outer  Creek  j  Approximately  200  feet  upstream  0'  Lr:,^^  1 

Dutch  Creek  Road.  ' 

j  Approximately  200  feet  L^pst'ea-^  0;  ^  'pe 
j      Road. 

I  Approximately    4,250    feet    ^ps-eam    of 
I      Eime  Road. 

Roci-  Creek  ,. i  just  upstream  of  Old  Lemay  =^6-,  Ro.i^ 

I  Just  upstream  of  Lions  Den  Poaa 
i  J'JSt  upstream  of  Old  State  highv^ay  21 
j"  Just  upstream  of  Rustic  Trails  Drive 
!  Aporoximately    3.300    feet    uos-'eam    of 
-  I       Rustic  Trails  Drive.  i 

Maps  available  for  mspecfon  at  the  Highway  Depanment,  725  Maple  Street,  Cour^  House  Anne,  ^.-la-g  ^    s^o-o 
^1!]'S::^'^So'°  ^''  '°''^''''  ''"'"'''  Fa.:kenbe'v  Chairperson.  JeMe-son  Cou:.ty  Boa^d  C  C.r^r.  s.  c^s. 


Kneff  Road  Tributary 


•Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Non 

None 
None 

None 

None 
None 

none 
None 

None 
None 

None 

None 

•438 
None 
None 

None 

None 

None 
None 

None 

None 

None 
None 

None 

None 
None 

None 


None 

None 

None 

None 
None 
None 
None 

None 


Modified 


•':52 

■482 
•559 

•431 

•460 
•467 


•507 
•527 

•552 


•433 
•445 
•5-2 

•433 

"523 
•544 


•547 
■5-? 


•633 


-■•"3 


'  l:  / 1 

•4  84 
•577 

•552 

•es3 


Missouri.  "• 

P.O.  Box  ^00.  ►^irsDc-c. 


Jew-York 


Hammondsport  (vil- 
lage) Steubon 
County. 


Gien  Brook 


Approximately    525    feet    do.v-s;--:-.:--    of  !  None 

Pa'tenev  Sireet.  i 

i 
Approximately     0,4     mie     upstream     o!  j  None 

Pulteney  Street.  | 


'/I'i 
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State 


Crty/town/county 


Source  of  flooding 


Location 


4 


»Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  avaiiabte  for  inspection  at  Vne  ViJtege  Office.  41  Lake  SireeJ,  Hammondsport.  New  York. 

Send  comnrents  to  The  Honorable  Emery  Cummings,  Mayor  of  t^e  Village  of  Hammondsport,  41  Lake  Street,  Hammondsport.  New  York 
14840- 


Ohio 


Franklin  County 
(unincorporated 
areas). 


BacKlick  Oe* 


Bishop  fluo 


Little  Walnut  Creek 


Lisle    Ditch    (tonme^fy   6tg 
R{jn  Trtoutary). 


Btg  f^L.n 


Georaes  Creek 


Sp'iag  Ron  . 


Unnamed  "ord..ig  Area 
Cover  Grcf?  C-tch 


Upstream  of  Centra)  College  Road 
(County  Route  18). 

Approximately  0.69  mile  upstream  of  Wal- 
nut Street  (County  Route  19). 

Approximately  1,000  feet  upstream  of 
confluence  with  Little  Walnut  Creek. 

At  Canal  Winchester  South  Road 

At  downstream  county  tx)undary  

Approximately  0.70  mile  upstream  of 
Hayes  Road. 

A;  confluence  with  Big  Run  

Just  downstream  of  Oregon  Road 

Approximately  0.90  mile  upstream  of  con- 
fluence with  Little  Walnut  Creek. 

At  downstream  county  boundary  

Upstream  side  of  C&O  Railroad  bridge  .... 

Approxtm,ately  1,500  feet  upstream  of 
U  S.  Route  33. 


Approximately  350 
County  Route  32. 

Approximately  0.4 
County  Route  82. 

.0    the    vicinity    of 


fee; 
mite 


upstream 
upstream 


of 


of 


the    intersection    of 


Dr-,'  Run  


B'ai.  D:;ch 


^'Df-e  w  ;.;h 


Ea-ies  etch 


Ha  (den  R'jn 
5''vder  Run 


Mc'co."b  Ij.tC"^  


'•jCc  Drch 


Crame'  D'tch 


ShaRow  Fk3qdir>g  Acea 


Corbett  Road  and  Front  Street. 

Approximately  1.060  feet  downstream  cf 
interstate  Route  70. 

Approximately  0.56  mi!e  downst-eaTi  of 
Eihot  Road. 

.Aoproximately  160  feet  downstrea.m  of 
ihe  downstream  CONRAIL. 

Aporoximiately  550  feet  upstream  of 
Hague  Avenue.  j 

Af  co.nfl'jence  with  Dry  Run  

Appioxmately  550  feet  upstream  of 
Madam. 

At  confluence  with  Barnes  D.tch  

At  Trabue  Road  

Approximately  1.500  feet  upstres.Ti  of  of 
confluence  of  Snyder  9.l\^. 

At  downstream  corporate  limits  

At  Hayden  Run  Road  ...., 

Approximately  1.4  miles  upi:raam  of  Hay- 
den  Run  Road. 

At  'jpstream  side  of  CONRAIL 

At  Hayden  Run  Road  ., 

App.-ox:n^ately  800  feet  upstream  of 
C^oss  Creek  Drive. 

App'Qximately  1,700  feet  upstream  of 
Cross  Creek  Drive. 

A;  confluence  with  Tudor  Ditch 

Approximately  1,700  feet  downstream  of 
Interstate  Route  270. 

Approximately  875  feet  upstream  of  con- 
fluence with  Scioto  River. 

Approximately  500  feet  downstream  of 
Fishmger  Boulevard. 

Approximately  150  feet  upstream  of  con- 
fluence with  Scioto  River. 

At  downstream  side  of  Dublin  Road 

South  of  County  Route  1 1 8  and  north  of 
C&O  Railroad. 

Between  Big  Run  and  Lisle  Ditch  (north 
of  Berger  Road  and  south  of  Hayes 
Road). 


None 

None 

None 

None 

None 

•727 

•745 

None 
•736 

None 
•752 
■756 

None 

None 

None 

•928 

•942 

None 

None 

None 
None 

None 
None 
None 

None 
•936 
•942 

•911 
•936 
None 

None 

None 
None 

None 

None 

None 

None 
None, 

None 


•1 .034 

•1.119 

•751 

•780 
•722 
•731 

•741 

•756 
•735 

•809 
•747 
•755 

•850 

•854 

•733 

•929 

•941 

•764 

.    •796 

•798 

•834 

•736 
•826 
•829 

•779 
•935 

•S41 

•907 
•935 
•823 

•330 

•820 
•857 

.     -780 _ 

•851 

•773 

•773 

»1 

#1 
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-  Sia;e 


Ct.  rc'.ncr.- 


Scj'ce  c' 


«Depm  \r  (eet  aix.e 
ground  ■Eie.aiiO'-  -  !re- 


Maps  available  for  .r.ste::  or  at  t'-e  i^'a'> 


Exist, na 


V&d'f ; 


-C_-^ry  ^oni'.0 


Send  commenis  10  Ms   Dcroi'i)  Tea-e-   c-e^ -fn- r"-A  F.-,,L      r  r"^'"        '"    ^  '      •''Oor,  Co'jmbus,  Ohic 

373  South  H,gh  S,-ee:  25in  F.cc^  Co.~t;  C^S  iS  V""'  E^^'c  C  C:--^  ss.c^.-3    ^-anMn  Cc.nu  Go.en..^:,   e 


Penr.svlvania 


j  r^^ril.ngaor  ttc- 
I      Cvcni  Hon*  -^c 


■    S!S'2.-.-    C. 


■■c  iiG'e  C'ee<< 


WuOd,  P^n 


-£:^  ,    ■  f 


Ap, 


C.p-6S5    S 


--  'ee:  oc^wnstream  ct 
-e-:e     c'     S-.and-na     Slcr« 

•   ■  :  ~  es  -psvearr,  o!  tne 


•6-7 


■64-! 


^.  i^e  :c-';^ence  ^'tr'r.e  ..n.ata  F,..er   , 

Si'ee' 

Ar  the  CO-'  ^e-.ce  wi;-  the  Junaia  River 
Appro  -^ate'v  520  'eet  upstrea"^  of  the 

Maps.ava;.able  tor  mspecon  a:  ,.e  Eo.ug^  Ha.,.  .00^  Moore  Street  H^^i^^l;:::!:,:'^^"^^'^  '  ^        - 

Send  comments  to  V'  \\:.i-^  ^   c-,-,,,    m----^,  t.   .k    c  t  •  ^.-.on,a, 

■  sylvania  16652  -  —   -'  e   M.  .,e-  tor  the  Borough  c  h.^v.ccc    -^..v.jdo-.  Co„nt>.  -QC:  Moore  Street.  Hur.,:nctcr    r, 


•6^9 
*6-'9 

•621 

•521 


Pernsylvania  Pq-i  Carbon  ;bw^      i  M,li  Cee^  ^1 ' 

ough,  Sc-..,K.:,     I         "-  -^^  ■-: -■-•-•  ,  Ap'ox;^,aie'v   2f.:  <eei   upsi-earr,  cf  the 

Cou-ty  -  -  -         i      ^'^-^  Street  fcctr-.oge, 

«.PS  a.a„a».  ,„,  ,„s>«„„-  a, ,-.  ...  'ca«„  eo,„„g.  Ha.  30.  F,lrs;«;":;cr=;?C'l . ,  -  „  ■ 

Sendcomn^n,s,o^.,  ,.,c.aeS.os.,l=.„,.en,  o-  ma  P„„  Ca,t,„  Bo,„.o>  c=_^    PC  Bo. "    P^Tc,  ^    P 

T • ^ -    ^^^ '<.■.      ^    BOX,    •  *^ori  CarlDon.  Pennsylvania  -/(^f- 


•633 


•644 


Sot-th  Carolina 


Berktit)  Ccj^u        '  Anc-jiT^  Creek 
j      (jnincc'po'aiec^      , 

£'63$'.  ' 


I  At  cor^^iuence  w.th  Ana^r^  Swar-p  and 
I       i-,rr,eho„se  Branch 


^  „  i  Lipstrean-,  ci  Stale  Poute  f 

;  "^^"  B^^'^^  !  A'  confLence  .  th  C^^^p^Creek 

I    •  I  Approximate'.  C  6  T.ie  upsfesT  ci  con- 

fluence A:;h  Gunby  Creek, 
Ai  confluence  w  tr,  A'adboc.  Creek 
-j  Just  upstrea-i  c'  ^'te-nate  US   highway 


^anaOys  Creek 


C-aw;  Creek  .. 


G'ave!  Hill  Swamp 


:^!€    OOA-nstreaftr    ct  I 


Apprcx^mate^v    C 

US.  Route' 52  i 

Appr.oximate'v  • ::  <eet  jpsfe--.  ol  State  I 

Road  773  i 

Apprcx,maie'.    C  6    n.ie   ?:A-stream   ol  | 
j  j      State  Roac  "25  i 

i  ^„  .    ,'  c  I  ''■'  confluence  of  Aa.ker  Sv,ar^,p  i 

;  ^°"''^--  S^ar^P  ...^...■. !  Aicorlit^nce  v^th  Aa^er  Sv^amp I 

'  '  Just  upsi'ea-^  c'  State  Pcjie  35  ' 


^.a-df'Ii  Branch 


Approxi-nateiy  C  3  "-  e  upst'ean-i  of  CSX 

Tiansportato'- 
Apprcx.mate.y   C  "  -  -e  upslrearri  o'  u  S 

High/.av  52 
At  conf'jence  a:."-  ..a-c'i!^  B'a^'h     ^ 


;  Land^ii    Branch    Tnbuta-^' 
'No  -  '  '  I 

1  !  Approx:r--a!e',   'CC  'eet  upsr-ea-  of  u  S 

i      Highway  "7^ 
I  .anddll    Branch    Tributary  j  At  confluence  w:tr  Landf;i.  £-a-ch 


!      No  2, 


i 


Lau'ei  Svkamp 
Mc'\  Branch  ... 


j  Molly  E-anch  Tributary  No 

I   ' 

!  Molly  Branch  Tributary  No. 


Approxriatc- ,  C.59  .■^::e  upstrear,  cf  corr 

fluence  wf.  Land';-  Branch 
Apprcx,mate'y  C  6  ~  e  jpsfeam  cf  Lake- 

wooci  Dan~ 
Just  upstiean  of  G'css  ^cad 
Approximate'.  200  feet  upstream  o'  CSX 

Transpolation  bnoge. 
Just  upstream  of  State  Road  359 
At  confluence  with  Moily  Branch 

Just  upstream  o<  Slate  Highway  50 
At  confluence  with  Molly  Branch 


None 

None 
None 
None 
None 

« 
None 

None 

None 

None 

None 

None 

None 
•'5 

Nc^e  i 
None  i 

None 
None 


•i~: 


•4-C 


■4£. 


•£3 

••e 

'62 


\ 
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1 

»Oepth  in  feet  above 

Skte' 

^ound.  'Elevation  in  feet 

City/town/county 

Source  Of  flooding 

Location 

(NGVD) 

Existing 

Modified 

- 

i 

JuSt  upstream  of  State  Road  357 

None 

•47 

OutobyCre* 

Approximately  900  feet  downstream  of 

None 

*8 

- 

T 

State  Route  41. 
At  confluence  of  Bennett  Branch  

None 

•24 

■ 

Northampton 

Creek   

At  confluence  of  Bennett  Branch 

None 

•24 

Approximately    1.3    miles    upstream    of 
Northampton  Road. 

None 

•46 

Sandy  Run  ( 

>eek  

Approximately   350  feet  downstream  of 

•53 

•54 

.    .     - 

U.S.  Highway  176. 

1 

Approximately  2.1  rnjtes  upstream  of  U.S. 

None 

•81 

Highway  176. 

Sandy   Run 

Creak    Tnbu- 

At  confluence  with  Sandy  Run  Creek 

None 

•58 

la^  No.  1, 

Approximately  1 .3  miles  upstream  of  con- 

None 

•73 

fluence  with  Sandy  Run  Creek. 

Sandy   Run 

Creek    Tnbu- 

At  confluence  with  Sarxly  Run  Creek 

None 

•58 

' 

tary  No  2. 

Approximatefy    1.19   mites    upstream    of 
confluence  with  Sandy  Run  Creek 

None 

•71 

Tftbutafy 

to      Wapoota 

Approximately  0.6  mile  upstream  of  the 

None 

•!8 

- 

Cfeek      j 

Wapoola  Creek. 

Approximately    1.35    miles    upstream    of 

None 

•45 

U.S.  Highway  52. 

Walker  Swm 

Tm 

At  confluence  >vith  Gravel  Hill  Swamp 

None 

"40 

r    - 

Approximately   1   mile  upstream  of  con- 
fluence of  Halfway  Swamp. 

roone 

•72 

_ 

Wadboo  CrB 

ek 

At  upstream  side  of  State  Road  44  

None 

•10 

At  confluence  of  Canadys  Creek 

None 

'10 

French  Qua! 

Ter  Creek 

Approximately  1 .0  mile  upstream  of  State 

•8 

*7 

1 

.. 

Road  98  bridge. 

~ 

At  State  Highway  99  

•8 

•7 

Maps  a^aiiatte  tor  inspection  at  the  Tax  Assessor  Office.  223  rj.  Liveoak,  Moncks  Corner.  South  Carolina   "^ 

Send  comments  to  Mr.  James  Rozter.  Jr.,  Berkeley  County  Adnnmstrator,  223  N.  Liveoak,  f^oncks  Corner,  South  Caroiina  29461 . 


rennessee    

CoHiervile  (town) 
Shelby  County. 

Wo(f  Ri\ref  _ 

Approxwnately  0  75  mile  downstream  of 
confluence  of  Wolf  River  Lateral  J. 

Approximately  0.70  mile  upstream  of  con- 
fluence of  Wolf  River  Lateral  J. 

•291 
•292 

•287 

1 

•289 

Waps  a.aiiabte  for  inspection  at  the  Department  of  Pubic  Ser>v.ces.  '67  Washington  Street,  Collieaille,  Tennessee 

Send  commerts  ro  The  Honorable  Herman  W.  Co*.  Jr .  Wa/rx  of  the  Tq^at  of  Collie'ville.  101  Walnut  Street.  Coiiierviiie.  Tennessee  38107- 
257t 


Terire55-?e 


Germantown  (cl^y! 
Shelby  County 


KVoif  Ri.e'  _ j  Atc.iut  800  feet  upstream  o!  conflue''":e  of 

j      Wolf  River  Lateral  A. 


I 


Approximate'v   0.3   m'le   downstre.arr;   of 
confluence  of  Wolf  River  Lateral  E 


•256 

•269 


•253 
•268 


^'3.;■s  ava^abie  for  inspectior)  at  tne  Department  of  Eog^nee'ing,  '930  Soijth  Germantown  Road.  Germ.antown.  Tennessee. 

Serd  CQfliments  to  Tne  Honorable  Charles  A  S-a'-aggo,  Waycr  of  the  Ct/  of  Germantown,  1930  South  Ger.-nantO'An  Poad.  P  O-  Box  38809. 


re''.-~-e5see 


tovi/n.  Tennessee  38183-0805 

I  Memphis  (ci^y) 

i      Shelby  County 
I 


Wolf  Bi'.er 


I  A>  confluence  with  Mississippi  River    

I 

Approximately   0.1    mile   downstream   of 
I      Germantown  Road 


•2-33 

•261 


•23' 

•26? 


Wapi  av3'iab!e  for  inspection  at  the  City  Deparirr.en!  o'  tngme-i'  ng.  125  TJorth  Mid  American  Mall,  Memphis,  Tennessee 

Send  comments  to  The  Honorable  W  W  Herenton.  ^Jlayor  of  the  City  o!  Memphis,  125  North  Mid  Amenca  Mall,  Memphis.  Tennessee  38103 


e;v>e55ee 


Millington  (city) 
Shelby  County 


North  Fork  Creej<  Lateral 
A. 


Ai  !^e  confluence  with  North  Fork  Creek  . 

Approximately  0  44  miJe  upstream  of  the 
confluence  with  North  Fork  Creek. 


"265 

•271 


•253 
•270 


Maps  are  avaiiabJe  for  inspection  at  the  City  Hail.  M  ;.rg'on.  Tennessee. 

Send  comments  to  The  Honorable  George  R.  Harve'i.  Mayor  of  the  City  of  Miiiington,  P.O.  Box  247.  Millington.  Tennessee  38083-221 1 . 


er»n»;ssee 


Unincorporated 
Areas  of  Shelby 
County 


North  FofV.  Creek  Lateral 
A. 


Approximately^  0.62  mile  upstream  of  the 
confluence  with  North  Fork  Creek 


•274 


•273 
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State 


City/tiMtfV€Oi8ity 


Source  o<  fioocSng 


Location 


Appnwrmately  0.T6  rrale  upstream  of  SU- 
Hvan  Road. 


tDepth  rn  feel  above 

grouncJ.  "Elewation  in  feet 

(N»GVO) 


Existing 


•321 


Mocfified 
•273 


'^^^tI^JZ:"''^  ^  '"^  Me'Tph^She^^  County  Otnce  o,  Cor>^uct.on;  Code  Enforcement  160  Mon.  M-.  A^r«  Ma«.  ^ 
Send  comments  ,0  The  Honorable  Win.am  H.  Moms.  Mayor  of  Shefey  County.  .60  Nonh  M.d  Amenca  Mafl,  MempNs.  Ter.nessee  36103. 


Virginia 


Lawrenceville 
(town)  Btunswtcl* 
Cotiniy 


Great  Creek  .... 


Roses  Creek 


ApptoxinwteJy   0.2   naile   downsUeam  of 
U.S.  Business  Route  58. 

App«))M(nately  0.4  mUe  upsfeam  o)  U  S 

Business  Route  58. 
Appfoxin.ately  250  feet  downstream  o« 

Norioik  and  Western  Railway. 
Approximatety  G.3  mile  upstream  ol  U.S. 

Business  Route 


•181 

•182 
•183 
•186 


173 

•175 

•179' 

t83 


Maps  available  ««  inspect«>n  at  the  Town  Managers  Office.  To«^  HaH,  400  r*)rth  Main  Street.  Lawrencevrie  Vircinta 

Ser^^^^nents  te  The  HoocaWe  Russe«  O.  Slavlon.  Mayor  of  the  To,^,  0.  La«.encevUte,  400  Ntenh  Main  s;reet"  Lawrencev.e.  V.rgmra 


(CataJeg  of  Federal  DoinesHr  Asf;)sto,-)fy  Nw. 
8.3.100.  'Flood  Insuranes.") 

Dated:  Augu»»  3, 1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitignticn. 
|FR  Doc.  94-19509  Filed  8-9-94,  «:45  ain| 
BILLING  CODE  e71fr-0»-P 


DEPARTMENT  OF  TRANSPORTATION 
CoastGuard 

46CFRPart17T 

[CGD  94-010] 
RIN2115-AE75 

Stancisrds  for  Damage  Stability  of  New 
Domestic  Passenger  Vessefs 

AGENCY:  G)a^:t  Guard,  DOT. 

ACr.'OS:  N<,{icec,f  proposed  rjl«\-7ia.!'in!> 
vvitii  reqiiPst  for  conimfjv.ls:  uDti.  ,■  :>f 


p'.iKHf  he.tnne. 


i 


SUMMARY:  Thr  Coast  Gudrd  propi  >.-n  io 
amond  the  ruJfs.  on  standanib  fur 
da.T,cjg<i  staLili.y.  ihat  it  jidupfed  on 
Derpn-.Ner  10, 1952.  A:ntnde<l  r.:hs  ;.rfr. 
i!?^r.es.S5iry  to  nhe.-jf  '.fri.nn  vessels  of  ajj 
linforeseen  rfgul-a^on,'  burrfen.  Th«» 
.•jm'raded  rules  propo.sed  here  would  ' 
'  rp!if>ve  ihose  vcsshU  of  Ih.^t  bunii-n  and 
y<>t  minimize  tiie  pol^ntial  for , . ■;.,?;i.-rJoq 
an]  other  casualties  caused  by 
inadequate  d.,inags  stability. 
DATES:  Comments  must  be  rpce.' vd  en 
or  b«?fore  October  1 1.  1994.  A  public 
heaj-ing  will  be  held  from  1.30  p.m.  to 
4  p.m.  on  September  30. 1994.  Mo.re 
information  about  this  public  hearing  is 
available  from  the  person  identified  in 
FOR  FU«THE»  INFOftimHOir  COHTACT. 


ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Nfariaie  Safety 
Council  tG-LRA,  3406)  ICGD  94-010), 
Coast  Guard  Headquarters,  2100  Second 
Street  SVV.,  Washington,  DC  20593- 
0001 ,  or  delivered  Jo  room  3406  at  the 
same  address  between  8  aan.  and  4 
,    p.m. ,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  nambei 
is  (202)  267-1477. 
FOR  FURTHEH  INFORUATIOM  CONTACT: 
Patricia  L.  Carrigan.  Marine  Technical 
and  Hazardous  Materials  Division  (Cr- 
^fTH-3).  room  1303,  Coast  Guard 
Headquarters,  telephone:  f202)  2b7- 
29S8,  felfa^.  (202)  267-4316. 

SUPFLEWNTARY  tNFO»?¥ATfOM: 

Request  For  Data.  Views,  and 
Arguments 

This  nofi  ft  ••  r.t  cuTH-cm  rh«- 
siioriusKicn  r.f  ircrnn'-pRis  on  tht- 
propnsp.d  thajigp^s  to  ->,<  LTK  171  O&UJ.O 
It  is  »be Ci:a.-;t  Guard\  ^nrA  tc  iir.iionip.".! 
rfgulatidnsthat  will  b.»s!  :»u!Jr!-s.'<  b'nh 
the  -:.-?.fs'ty  :-.n(l  the  .jpei-.?f;cTjal  np-->.is.  of 
Hi.  v«i:;^^Ib  .-Ml  nrw  i:i,i:,csnc  pasbfr^fj 
vpssds.  as  defiiied  in  46  CF-\  171  04.5 
miist  ncvv  met-;!  :he  stsnd.irrj-  I'rr 
oa:n^ge  i;:abu;iy  m  Ab  IZrR  i71.0i?ij(^ ;. 
'1  lipsf-  standanis  were  basfJ  on  or>e 
<.'e\  el(..pp(J  by  ihr  l.nlernationrii  M^ili.'r:? 
O.'ganiz-^'.ion  (IMO)  -or  any  pjssrtn>;f.x 
ves-'l  ajl()u;\l  -,n  Oim  12  (ir  moru 
p5ss«::)g«r'^  on  r,n  ir.ti— ;:;ti,,.';.-;J  vovsgo 
(midpf  a  "SOL-AS  Pr.-^singer  Smp 
l>n)i";r3te'").  The  Cloa-jt  (;«ard  .i^ain 
snpk.s  advice  from  ownnrs  and  operators 
of  vpssols.  naval  architetrs.  shipy.-irds. 
its  own  inspectors,  cJa^siHr stion 
societies'  inspectors,  consumers,  cw\»s 
of  vessels,  and  others  invelveri  in 
.Tff«r.1ed  vessels'  comphanre  with 


*;  1 71.080(e),  either  as  it  stands  or  as  rhLs 
proposed  rule  would  amend  H. 
Interested  persons  are  invited  and 
encouraged  to  participate  by  submitting 
w-ritten  data,  views,  and  arguments. 

Persans  submitting  comments  shoid«l 
include  their  names  and  addres.sps, 
identify  this  notice  [CGD  94-OlQl, 
identify  the  specifk  paragraph  of  th.: 
section  to  which  each  comment  applies, 
and  include  supporting  documents  or 
sufficient  detail  to  indicate  the  reason 
for  eaiii  coraraenJ.  The  Ck>ast  Guard  wijl 
acknow|pd>!i*  r*H:eipt  of  comments  if  a 
stamped,  self-addrnssed  post  t^rd  (.»r 
envelope  is  •ri:i:losed  with  the 
ojiniTii  r:!v' 

Draf^in^  Inf^.Tnafion 

The  prii:..ipa]  persons  invciv*  d  in  :h.' 
drafting  of  tnis  final  ru;»»  are  Pj-.r.tMi  L. 
Carrig.-.-i.  I'n,;:xf  Nfan-^c".'-.  Offu  ;>  i.f 
Marine  Sa.>tv,  S^-ci;n:v  a.-id 
rnv;roiif;.,'n!.ii  Prot^vtioa  and  P.i\r.,k  J 
Miir-av  ?!  lind  Coiinstd.OlTi'.cofCh..  f 
(>)ijn.-i!-i 

B.>(.Lgroi»r>d  and  Purposp 

Biff^uinion  iii^u.rv 

On  V'-hj\i:j:y  !3,  i9<.«.  the  Coa-I 
Guard  pub'ishF.i  [53  FR  5120'  a  ff  r:ft- 
of  p^■>po^,ed  .-a!era^ki.-.g  ;>i?R.M) 
rr!il!Ld  J^:.»h:.iry  I>>s-g-:  and 
0^,'t>r:Jtiu;iaJ  ^^i-ril.itiryns.  Dvr.-inp  ih«'  '-.;)• 
da\  conin:;-nt  p«-.-:od,  '.he  Coast  ( 7'.;ard 
retxiivpd  28  ].*tfprs.  (>-jv  2  .o<"the  2J5 
iniludefi  (:.jninaen«s  on  ;he  .sfand.irds  *.>r 
damiige  siabililv  of  n^n^■  (jo;np?tic 
pass!«n}^er  ves.s^'is  in  the  proposed  pjU;. 

On  Septe.-nber  11.  1992.  the  Co.;'.t 
Guard  published  f57FR  41812)  a  final 
rul4\  alNo  pnt:t!f?d  Slabihty  Deswi  .md 
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Operati(3nal  Regulations.  This  adopted 
standards  from  the  proposed  rule. 

On  December  10.  1992,  the  final  rule 
went  into  effect.  Soon  afterward,  the 
Coast  Guard  received  inquiries  on  the 
appropriateness  of  the  standards,  new 
in  46  CFR  171.808(e),  for  certain  new 
domestic  passenger  vessels. 

On  July  7, 1993,  the  Coast  Guard 
published  [58  FR  36374]  a  notice  to 
announce  a  public  meeting  on  August  5. 
1993.  This  meeting  was  to  discuss  what 
problems  were  being  encountered  in 
complying  with  the  standards  and  what 
measures  might  be  appropriate. 

On  August  5, 1993,  at  the  public 
meeting,  discussions  occurred  on  the 
application  of  the  standards  to  certain 
new  domestic  passenger  vessels, 
especially  those  operating  in  protected 
and  partially-protected  waters. 
Comments  indicated  that  some 
designers  were  encountering 
unexpected  difilculdes. 

The  Coast  Guard  believes  that 
compliance  with  the  current  standards 
is  feasible,  and  achievable  with  minimal 
changes  in  design.  But  it  also  believes 
that  it  can  relax  those  standards  on 
certain  waters  without  unreasonably 
degrading  safety. 

On  August  27, 1993,  therefore,  in 
response  to  requests  that  it  reconsider 
the  standards  to  apply  on  certain  waters, 
the  Coast  Guard  published  [58  FR 
45264)  a  notice  temporarily  suspending 
§  171.080(e),  for  all  vessels  without 
-  SOLAS  Passenger  Ship  Certificates,  and 
reopening  the  comment  period  for  90 
days.  The  delay  would  also  allow 
further  research  by  the  Coast  Guard  into 
the  application  of  the  standard  to  new- 
domestic  passenger  vessels. 

On  February  25. 1994,  in  response  to 
the  comments  received,  the  Coast  Guard 
both  published  a  notice  of  intent  to 
issue  this  NPKM  and  indefinitely 
e.xtended  the  ten-.porary  suspension  of 
§  171.0e0{e),  for  all  veisels  without 
SOLAS  Passenger  Ship  Certificates  [59 
FR9099J. 

Reasons  for  Beci  nsidenng  Standards  for 
Damage  Stability 

Even  as  recently  as  Feorua.'-y  13.  1990. 
the  sudden  growth  in  the  number  of 
excursion  vessels  and  gambling  vessels 
on  protected  and  partially-protected 
waters,  especially  western  rivers,  wa^ 
unforeseen.  By  December  10.  1992. 
therefore,  when  the  current  standards 
came  into  effect,  further  research  and 
investigation  of  the  impact  of  the 
standards  on  these  vessels  had  become 
necessary. 

The  Coast  Guard  extended  its  work 
with  the  Volpe  Transportation  Systems 
Center  of  the  Department  of 
Transportation  to  examine  at  least  six 


more  vessels  as  we  had  examined  a 
number  earlier  in  the  regulatory  process. 
The  six  vessels  so  far  submitted  for 
examination  ply  mainly  protected  and 
par*iallv-protected  waters;  they  include 
gambling  vessels,  a  type  not  examined 
closely  in  the  earlier  study.  A  detailed 
analysis  of  the  failures,  design  changes 
and  aconomic  impact  will  be  available 
in  the  regulatory  docket  when  the  study 
concludes. 

Comments  on  Final  Rule  of  December 
10, 1W2 

Cornments  on  Final  Rule  in  General 

Nine  comments  conceded  that  some 
degree  of  after-damage  stability  is 
needed.  Three  comments  maintained 
that  the  current  regulations  aim  at 
ensuring  "total  survivability"  rather 
than  a  reasonable  degree  of  safety.  Three 
comments  urged  that  the  regulations 
should  not  be  relaxed  without  more 
evidence  that  relaxing  them  is 
necessary,  and  even  then  not  without 
following  the  correct  legal  procedure. 
Two  comments  stated  that  suspending  a 
regulation  already  in  effect  6  months 
was  unlawful;  they  stated  further  that 
no  balance  was  achieved  in  this 
suspension,  that  the  suspension  favored 
purely  shipyards,  owners  and  operators, 
and  naval  architects,  and  that  no 
response  had  arrived  from  passengers, 
crews,  or  insurance  underwriters.  One 
comment,  further,  stated  that  3  years 
had  been  necessary  to  accomplish  the 
regulation,  1 V2  months  to  emasculate  it. 

One  comment  stated  that,  far  from 
needing  a  rela.xed  standard,  vessels  on 
inland  rivers  might  need  a  standard 
more  stringent  than  that  of  SOLAS. 
L-iland  rivers  f.ice  many  dangers  nof 
cc.nsidered  in  the  development  of 
liittiT-.ational  standdrds.  including    .     . 
treadhcrous  currents  and  heavy  traffic. 
Ni: -vv!  standards  ijv  vessels  on  these 
rivets  should  actiialiy  increase  residual 
buotancy  arid  reduce  heel  and  trim  to 
fac.iitate  evacuation. 

tAo  comments  questioned  the  use  of 
tht-  jtandard  from  SOLAS  for  roastwise 
donees: ic  routes  as  well  as  inland  routes. 
Twc  more  questioned  its  use  for  any 
dorresiic  route,  even  fur  exposed 
wall  irs. 

lies  )onse  to  Comments  on  Final  Rule  in 
Get  "rral 

Tie  Coast  Guard  agrees  that  passenger 
safety  is  its  primary  concern  and  that 
the  old  standards  for  damage  stability 
were  grossly  inadequate.  The  Coast 
Guard  disagrees  that  the  current 
standards  aim  at,  let  alone  ensure,  "total 
survivability."  However,  the  Coast 
Guard  is  bound  to  consider  seriously  the 
input  received  from  the  industry,  and  to 


determine  whether  these  standards  are 
having  a  greater  impact  than  intended. 
The  Coast  Guard  has  invited  and  will 
continue  to  invite  conunent  on  these 
standards  from  all  interested  parties, 
obser\ing  that  it  cannot  force  those 
sectors  of  the  industry  not  heard  from  to 
develop  a  position  on  these  standards. 
However,  in  everyone's  interest,  the 
Coast  Guard  makes  safety  its  primary 
concern  in  all  standards  for  vessel 
design.  The  Coast  Guard  followed 
proper  legal  procedures  in  the 
suspension  of  these  standards. 

The  Coast  Guard  agrees  that  smaller 
vessels,  with  fewer  passengers,  should 
receive  less  burdensome  treatment. 
However,  where  these  vessels  venture 
into  exposed  waters,  the  hazard  to  them 
is  much  greater  than  to  large  ones. 

Responding  to  reasoned  comments, 
the  Coast  Guard  considers  the  best 
approach  one  that  applies  standards  in 
tiers:  full  rigor  for  craft  most  vulnerable 
(for  whatever  reason,  including 
exposure  of  waters),  less  rigor  for  those 
less  vulnerable.  This  approach  has 
determined  the  shape  of  this  proposed 
rule. 

Comments  on  Final  Rule  Citing 
Particular  Provisions 

1.  Current  §§  171.080(e)(1)  and  (e)(2) 

Seven  comments  stated  that  the 
standard  of  a  15  degree  range  of  stability 
in  paragraph  (e)(1)  is  unreasonable  for 
wide-beam  Vessels  and  should  be 
deleted  if  the  area  standard  is  met.  One 
comment  suggested  that  the  range  be 
limited  to  the  angle  developed  from 
application  of  wind  heel  in  §  170.070. 

Seven  comments  found  paragraph 
(e)(2)  completely  unreasonable  in  its 
treatment  of  watertight  closures.  Four 
comm.ents  stated  that  weathert.ight 
closures  should  not  be  considered 
points  of  flooding  in  damage  stability. - 

2.  Currjnt§  171.080(e)(3) 

Four  comments  found  paragraph 
(t;K3)  to  be  reasonable. 

3.Currenf§171.080(e)(4)(ii 

One  com.aient  stated  that  there  should 
be  no  standard  for  passenger  heeling 
moment,  because  its  author's  vessels 
operate  close  to  shore  and  have  crews 
trained  in  passenger  control  to  avoid 
extreme  heeling  moments.  Four 
comments  stated  that  the  standard  of  a 
0.10  meter  righting  arm  for  passenger 
heeling  moment  seemed  reasonable. 
Five  comments  stated  that  the  standard 
for  passenger  heeling  moment  should  be" 
limited  to  that  for  intact  stability  in 
§  171.050.  One  comment  stated  that 
standards  for  passenger  heeling 
moments  are  necessary  even  for  inland 
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waters.  One  comment  stated  that  the 
standard,  for  residual  pass«>nger  heeijiig 
■     moment  exceeds  those  for  intact  wind 
heelmg  moment  and  intact  passenger 
heelbig  moment.  One  comment  riled  a 
150-passenger  aluminum  "T-boat  " 
(snial)  passenger  vessel)  buih  m  1983  as 
a  sanipje  of  a  typical  vessel  that  cannot 
cciiiply  with  the  standard  for  passenger 
heeJing  .noment.  One  comment  stated 
that,  of  the  vessels  examined  that  met 
the  i)]<]  damage  stability  s'and^rd  easily, 
fcur  had  flooded  decks  tryinc  to  meet 
th-  cu-Tent  one  for  passenger  heffling 
momrnt. 

4  Current  §  171.080(e)(4)tiii) 

One  conunent  suggested  that  w« 
delete  the  standard  for  lifeboat  heeling 
moment  since  no  "T-boaf  has  davii- 
launched  lifeboats. 

Response  to  Comments  aa  Finnl  Rultf 
Citing  ir'ciriicular  Provisions 

It  is  unacceptable  for  standards 
(whether  governmg  design  or  operation) 
to  assume  that  all  vessels  will  stay  close 
to  shore  t»  tliat  the  crew  will,  in  all 
situations,  be  able  to  ctmtrol  passengers 
so  as  to  avoid  extreme  heeling  moments. 
However,  a  tiered  approach,  based  en 
route,  will  give  these  factors  scane 
weight.  A^in,  equivalency  between 
standards  fiar  intact  stability  and  those 
for  damage  stability  is  not  tiie  goal. 
Those  for  intact  stability  must  ensure 
sufficient  stability  in  all  intact 
conditrons  of  operation,  while  tiiose  for 
damage  stability  must  ensure  sufiicient 
stability  to  keep  the  vessel  afloat  and 
allow  time  for  safe  evacuation  of  the 
passengers  In  all  required  cases  of 
damage  or  inadvertent  flooding.  The 
putative  1988-buiIt  vessel  was  not 
available  toexamine  for  compliance 
with  the  standards  as.  contrary  to  the 
comment,  it  was  never  built;  the  only 
class  of  vessels  it  typifies  is  a  class  of 
vessels  never  built.  Regardless,  the  fact 
that  existing  vessels  cannot  meet  a  new 
design  standard  does  not  in  any  way 
justify  continuing  to  build  new  vessels 
to  an  old  design  standard  that  is  grossly 
inadequate  when  a  new  standard  can  be 
easily  incorporated  into  the  design  of 
new  vessels.  Most  "T-boats"  do  not 
have  lifeboats;  but  one  existing  domestic 
passenger  vessel  does  have  davit- 
launched  lifeboats,  and  these 
regulations  must  consider  all  possible 
eventualities. 

Discussion  of  Major  Chaoses  Propssed 
Here 

The  changes  would  incorporate  a 
tiered  approach  to  standards  for  damage 
stability,  an  approach  based  on  a 
vessel's  route.  They  would  establish 
thx«e  categories:  exposed  waters.. 


partially-protected,  and  protetted. 
Definition.s  Sor  these  terms  appear  in 
§  1 70.050.  On  exposed  waters,  where  a 
ve.sr,el  cmuld  encount.°r  rfee  greatest  force 
from  wind  and  waves,  the  mrux  severe 
standard  would  apply.  On  parVially- 
profectt^d  a;id  pi.ot-'ciod  waters,  Ios.s 
rigorous  stan'i.5rd.s  wculd  ripply. 

This  fi'?md  approarh  wiiuid  be 
manifpbt  in  two  tpt  iHc  parrs  of  the 
standard:  in  the  ronge  of  positive 
bt;ibii:ty  beyond  the  .lamageii 
equilibrium  angle  that  a  ve?stil  must 
attain  and  "n  the  nghtiag  a.-ni  value  thst 
the  vessel  ir.v.^t  attain. 

A  y«siei  on  expose«l  waters  would 
have  to  attain  a  i.inge  of  positive 
stability  beyond  the  damagr-d 
equilibrium  ang.ie  of  15  degrees;  on 
partially-protected  waters,  of  10  degrees; 
and,  on  protected  waters,  of  5  degrees, 
A  vessel  on  partially-protected  waters 
would  have  to  attain  a  righ-mg  arm 
valiie  of  two-thirds  of  thai  ior'a  vessel 
on  exposed  waters;  and  a  vessel  on 
protected  waters,  one  of  one-third  of 
that  for  a  vessel  on  exposed  waters.  The 
proposed  rule  would  clarify  what 
constitutes  a  new  vessel.  It  would  delete 
part  of  ciurent  §  1 71.080(e)t2).  The 
opening  paragraph  of  new  §  171.080(f) 
now  addresses  ddivnfloodLng  and 
defines  the  use  of  weathertight  and 
watertight  openings.  Paragraphs  (4)tl) 
and  fil)  of  new  §  ITl.OSOff]  now  clarify 
placement  of  passengers  for  calculating 
heehng  moments  involving  passengers. 

RegulaUiry  Evaluatiou 

This  proposed  rale  would  net  be  a 
significant  regul^orv  action  under 
Executive  Order  12856  on  Fednral 
Regulation  and  would  not  be  signi.^M:ant 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  [DOT  Order  2100.5  (May 
22, 1980)].  n  has  not  been  reviewed 
under  E.0. 12866.  Nonetheless,  a 
Regulatory  Evaluation  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

The  marine  industry  would  incur  an 
estimated  annual  benefit  of  S25O,C0O  as 
a  result  of  this  proposed  rule  There  is 
no  cost  associated  with  this  rule,  which 
would  reduce  the  number  of  vessels 
affected  by  current  standards. 

Small  Entities 

The  Coast  Guard  has  defenninedthat 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smajl  entities. 
Therefore,  the  Coast  Guard  certifies 
under  §  605(b>  of  the  Regulaiory 
Flexibility  Act  [5  U.S.C.  601  et  set^  )  that 
this  proposed  rule  woudd  not  have  a 
significafit  economic  impact  on  a 
substantial  number  of  small  entities. 


Collection  of  Information 

This  proposrd  ni!e  would  not 

increase  t.he  paperwork  burden  r-o  Jie 

public.  The  i.niy  paperwork  invoh-ps 

ship  design  calculations  used  in  rhe 

Hevplnpment  of  ...ubiiity  informrrtir.n, 

but  this  i?;r')r'v„it!on  is  already  sul:'if?ri  t'j 

revit>w  by  the  Ccasl  Go^d  u'mUm  46 

CFR  170.110  The  Cj^^  Guard 

previously  ruhmitted  the  rwiiirnnJirN 

repanlinj^  rt«  'oH^rric^  of  this 

information,  developed  fimm  rhe«u=■,^^f^ 

other  calcu.'ctions.  to  the  Ojfir.e  of 

Management  and  Budget  fOMH)  for 

review  und)?r  the  Paperwork  Rfjj.;-ti».i 

Act  (44  U.S.C.  3501  el  seq.j,  and  the 

OMQ  approvefi  them.  The  appiicable 

control  numbers  from  OMB  are  2115- 

0095,  21 15-0114.211.5-0130,  aiid  2115- 
0131. 

For  further  information,  write  or  call 
the  Information  Requirements  Division. 
M-34.  Officer  of  the  Secretary  of 
Transportation,  400  Seventh  Slnwt  SW.. 
Washington,  DC  205S3,  (202J  366-47;j.>. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12«12,  and  has 
determined  that  the  rule  would  not  haw 
sufficient  inplications  for  fiwleralisia  to 
warrant  the  preparation  of  a  Federalisni 
Assessment. 

This  proposed  rule  would  cstaUisb 
standards  iar  damage  st^ility  of  new 
domestic  passenger  vessels.  The 
authority  to  establish  these  standard!^  in 
all  navigable  waters  of  the  United  .States 
is  committed  to  the  Coast  Guard  by 
Federal  statutes.  Furthermore,  si.'^cc 
passenger  vessels  tend  to  move  from 
port  to  port  in  the  national  and 
international  marketplace,  standards  for 
them  should  be  of  at  least  national 
scope  to  avoid  unreasonably 
burdensome  variances.  Therefore,  the 
Coast  Guard  intends  this  rule  to 
preempt  Slate  action  ?d«iressing  lht;se 
standards. 

Environment 

The  Coast  Guard  has  considcnnJ  the 
environmemal  i.Tipact  of  this  pnjjjoscd 
rule  and  concluded  that,  unil'y 
paragraph  2.B.2.C  of  Command.int 
Instruction  M16475  IB.  this  rule  u 
calegoricdlly  excluded  L-om  fur.h.;r 
environmental  documentation.  This  nilt» 
would  require  a  minimal  standard  for 
damage  stability  of  new  domest-r 
passenger  vessels.  It  would  not  govern 
how  potential  pollutants  or  haz,irdoi» 
materials  are  carried  on  board  these 
vessels,  though  stabler  vessels  should 
redace  the  number  of  uncontrolled 
releases  of  pollutanis  or  hazarduos 
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materials  into  the  environment.  It  does 
not  result  in  any — 

1.  Significant  cumulative  impacts  on  the 
human  environment; 

2.  Substantial  controversy  or  substantial 
change  to  existing  environmental  conditions: 

3.  Impacts  more  than  minimal  on 
prop)erties  protected  under  sub-§  4(f)  of  the 
DOT  Act  as  superseded  by  Public  Law  97- 
449.  or  under  §  106  of  the  National  Historic 
Preservation  Act;  or 

4.  Inconsistencies  with  any  Federal,  State, 
or  local  laws  or  administrative 
determinations  relating  to  the  environment. 

A  Determination  of  Categorical  Exclusion 
is  available  in  the  docket  for  inspection  or 
copying  where  indicated  under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  171 

Marine  Safety,  Passenger  vessels. 

For  the  reasons  set  out  in  this 
preamblp,  the  Coast  Guard  proposes  to 
amend  Title  46,  Chapter  I,  Code  of 
Federal  Regulations,  as  follows: 

PART  171— SPECIAL  RULES 
PERTAINING  TO  VESSELS  CARRYING 
PASSENGERS 

1.  The  citation  of  authority  for  Part 
171  is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.O.  12234.  45 
FR  58801;  3  CFR,  1980  Comp.,  p.  277^49  CFR 
1.46. 

2.  In  §  171,080,  paragraph  (f)  is 
redesignated  as  paragraph -(h), 
paragraphs  (d)  through  (e)  are 
redesignated  as  paragraphs  (e)  through 
(f),  new  paragraphs  (d)  and'lg]  are 
added,  and  newly  designated 
paragraphs  (e)  and  (f)  are  revised  to  read 
as  follows: 

§171.080    Damage  stability  standards  for 
vessels  with  Type  I  or  Type  ti  subdivision, 

***** 

(d)  Definitions.  For  the  purposes  of 
paragraphs  (e)  and  (f),  the  following 
definitions  apply: 
_  (1)  New  vesse/ means  a  vessel — 

(i)  For  which  a  building  contract  is 
placed  on  or  after  [Insert  date  90  days 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register.]; 

(ii)  In  the  absence  of  a  building 
coritract,  the  keel  of  which  is  laid,  or 
which  is  at  a  similar  stage  of    . 
construction,  on  or  after  [Insert  date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register.]; 

(iii)  The  delivery  of  which  occurs  on 
or  after  January  1, 1997; 

(iv)  For  which  application  for 
reflagging  is  made  on  or  after  January  1 , 
'  1997;  or 

(v)  That  has  undergone  a  major 
conversion — 

(A)  For  which  the  conversion  contract 
is  placed  on  or  after  [Insert  date  90  days 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register.) 


(B)  In  the  absence  of  a  conversion 
contract,  the  conversion  of  which  is 
begun  on  or  after  [Insert  date  90  days 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register.];  or 

(C)  That  is  completed  on  or  after 
January  1,  1997. 

(2)  Existing  vessel  means  other  than  a 
new  vessel. 

(e)  Damage  survival  for  all  existing 
vessels  except  those  vessels  authorized 
to  carry  more  than  12  passengers  on  an 
international  voyage.  An  existing  vessel 
is  presumed  to  survive  assumed  damage 
if  it  meets  the  following  conditions  in 
the  final  stage  of  flooding: 
***** 

(f)  Damage  survival  for  all  new  vessels 
except  those  vessels  authorized  to  carry 
more  than  12  passengers  on  an 
international  voyage.  A  new  vessel  is 
presumed  ti;  survive  assumed  damage  if 
it  is  shown  by  calculations  to  meet  the 
conditions  set  forth  in  paragraphs  (f)(1) 
through  (f)(6)  of  this  section  in  the  final 
stage  of  flooding  and  to  meet  the 
conditions  set  forth  in  paragraphs  (f)(7) 
and  (f)(8)  of  this  section  in  each  earlier 
stage  of  flooding.  For  the  purposes  of 
establishing  boundaries  to  determine 
compliance  with  the  requirements  in 
paragraphs  (f)(1)  through  (f)(8),  openings 
that  are  fitted  with  weathertight  closures 
and  that  are  not  submerged  during  any 
stage  of  flooding  will  not  be  considered 
as  dawnflooding  points. 

(1)  Each  vessel  must  have  positive 
righting  arms  for  a  minimum  range 
beyond  the  angle  of  equilibrium  as 
follows:  ' 


GZ(m)  =  C* 


Heeling  Moment 


+  0.04 


Vessel  service 


Exposed  waters,  oceans. 
Great  Lakes  winter. 

Partially-protected  waters 
Great  Lakes  summer. 

Protected  waters 


or 


or 


Required 
range 


1 5  degrees. 
1 0  degrees. 
5  degrees. 


(2)  Each  vessel  must  not  have  any 
opening  through  which  dowTiflooding 
can  occur  within  the  minimum  range 
specified  in  paragraph  (f)(1)  of  this 
section. 

(3)  Each  vessel  must  have  an  area 
under  each  righting  arm  curve  of  at  least 
0.015  meter-radians,  measured  ft-om  the 
angle  of  equilibrium  to  the  smaller  of 
the  following  angles: 

(i)  The  angle  at  which  dov.Tiflooding 
occurs;  or 

(ii)  The  angle  of  vanishing  stability. 

(4)  Each  vessel  must  have  within  the 
positive  range  a  righting  arm  (GZ)  equal 
to  or  greater  than  the  GZ  as  calculated 
below: 


Where— 

C=1.00  for  vessels  on  exposed  waters, 

oceans,  or  Great  Lakes  winter 
C=0.75  for  vessels  on  partially-protected 

waters  or  Great  Lakes  summer 
C=0.50  for  vessels  on  protected  waters, 
GZ=0.10  meter  or  as  calculated  by  the 

formula  above,  whichever  is  greater. 
A=intact  displacement 
Heeling  moment=greatest  of  theJieeling 

moments  as  calculated  in 

paragraphs  (i)  through  (iv)  below, 
(i)  The  passenger  heeling  moment  is 
calculated  assuming — 

(A)  Each  passenger  weights  75 
kilograms; 

(B)  Each  passenger  occupies  0.25 
square  meter  of  deck  area;  and 

(C)  All  passengers  are  distributed,  on 
available  deck  areas  unoccupied  by 
permanently  affixed  objects,  toward  one 
side  of  the  vessel  on  the  decks  where 
passengers  would  move  to  enter 
lifesaving  equipment  or  leave  the  vessel 
in  case  of  flooding,  and  so  that  they 
produce  the  most  adverse  heeling 
nioment. 

(ii)  The  heeling  nioment  due  to 
asymmetric  escape  routes  for 
passengers,  if  the  vessel  has  asymmetric 
escape  routes  for  passengers,  is 
calculated  assuming —  . 

(A)  Each  passenger  weighs  75. 
kilograms; 

(B)  Each  passenger  occupies  0.25    , 
square  meter  of  deck  area;  and 

(C)  All  passengers  are  distributed,  on 
available  deck  areas  unoccupied  by 
permanently  affixed  objects .^oweird  one 
side  of  the  vessel  on  the  decks  where 
passengers  would  move  to  enter 
lifesaving  equipment  or  leave  the  vessel 
in  case  of  flooding,'  and  so  that  they 
produce  the  most  adverse  heeling 
moment. 

(iii)  The  heeling  moment  due  to 
launching  of  survival  craft  is  calculated 
assuming — 

(A)  All  survival  craft,  including  davit- 
launched  Hferafts  and  rescue  boats, 
fitted  on  the  side  to  which  the  vessel 
heels  after  sustained  damage,  are  swung 
out  if  necessary,  fully  loaded  and  ready 
for  lowering; 

(B)  Persons  not  in  the  survival  craft 
that  are  swrung  out  and  ready  for 
lowering  are  distributed  about  the 
center  line  of  the  vessel  so  that  they  do 
not  provide  additional  heeling  or 
righting  moments;  and 

(C)  Survival  craft  on  the  side  of  the 
vessel  opposite  that  to  which  the  vessel 
heels  remain  stowed. 

(iv)  The  heeling  moment  due  to  wind 
pressure  is  calculated  assuming — 

(A)  A  wind  pressure  of  120  Newtons 
per  square  meter; 
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(B)  The  w?hd  acts  on  an  area  equal  to 
the  projected  lateral  area  of  the  vessel 
above  the  waterline  corresponding  to 
the  intact  condition;  and 

(C)  The  wind  lever  arm  is  the  vertical 
distance  from  a  point  at  one-half  the 
mean  draft,  or  the  center  of  area  below 
the  waterline,  to  the  center  of  the  lateral 
area. 

(5)  Each'vessel  must  have  an  angle  of 
equilibrium  that  does  not  exceed— 

(i)  7  degrees  for  one  compartment 
flooding; 

(ii)  12  degrees  for  two  compartment 
flooding;  or 

(iii)  15  degrees  for  one  or  two 
compartment  flooding  where — 

f    (A)  The  vessel  has  an  area  under  each 
righting  arm  curve,  when  the 
equilibrium  angle  is  between  7  degrees 
and  15  degrees,  of  at  least  0.035  meter- 
radians,  measured  from  the  angle  of 
equilibrium  to  the  smaller  of  the  angle 
at  which  downflooding  occurs  or  the 
angle  of  vanishing  stability;  and 

(B)  The  vessel  has  positive  righting 
arms  for  at  least  20  degrees  beyond  the 
angle  of  equilibrium. 

(6)  The  margin  hne  of  the  vessel  must 
not  be  submerged  when  the  vessel  is  in 
the  equilibrium  condition. 

(7)  Each  vessel  must  have  a  maximum 
angle  of  equilibrium  that  does  not 
exceed  15  degrees  during  each  earlier 
stage  of  flooding. 

(8)  Each  vessel  must  have  a  maximum 
righting  arm  of  at  least  0.05  meter  and 
positive  righting  arms  for  a  range  of  at 
least  7  degrees  during  each  earlier  stage 
of  flooding.  Only  one  breach  in  the  hull 
and  only  one  free  surface  need  be 
assumed  when  meeting  the 
requirements  of  this  paragraph. 

(g)  Damage  survival  for  vessels 
authorized  to  carr>'  more  than  12 
passengers  on  an  international  voyage. 
A  vessel  is  presumed  to  survive 
assumed  damage  if  it  is  shown  by 
desigacalculations  to  comply  with  the 
damage  stability  required  for'that  ship 
by  the  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974  as  amended. 
chapter  II-l.  partB,  regulation  8. 
*        *  -     *        «        '* 

Daled'\ugust  3,  1994. 
Joseph  J.  Angelo, 

Acting  Chief.  Office  of  Marine  Safety.  Sn-unly 
nnd  Environmental  Protection. 
!FR  Doc.  94-19.'515  Filed  8-9-94:  8  45  iiml 
BILLING  CODE  491O-14IM 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 

[Docket  No.  940711-4211;  I.D.  050294C] 
R1N0648AF77 

Pelagic  Fisheries  of  the  Western 
Pacific  Region;  Vessel  Monitoring 
System 

AGENCY:  National  Marine  Fisheries 

-Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 


SUMMARY:  NMFS  issues  a  proposed  rule 
that  would  implement  an  experimental 
vessel  monitoring  system  (VMS) 
program  in  the  pelagic  longime  fishery 
around  Hawaii.  Under  this  program, 
vessels  operating  in  this  fisher\-  would 
have  to  carry  vess^  monitoring 
equipment  owned  and  operated  by 
NMFS.  The  equipment  provides 
immediate  vessel  identification  and 
location,  and  would  be  used  by  NMFS 
and  the  United  States  Coast  Guard 
(USCG)  to  facilitate  enforcement  of 
regulations  uiat  prohibit  fishing  in 
closed  areas.  This  experimental  program 
would  operate  for  3  years  or  less,  during 
which  time  the  Western  Pacific  Fisherv' 
Management  Council  (Council)  and 
NMFS  would  conduct  reviews  of  the 
performance  and  cost  effectiveness  of 
the  program  and  make* 
recommendations  regarding  the  future 
use  of  VMSs  in  this  and  other  fisheries. 
DATES:  Comments  must  be  received  by 
September  9.  1994. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Rodney  R. 
Mclnnis.  Acting  Director.  Southwest 
Rogion,  NMFS.  501  West  Ocean 
Boulevard.  Suite  4200,  Long  Beach.  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
.Svein  Fougner  at  (310)  980-4034  or  Mr. 
Eugene  F.  Prouix  at  (310)  980-4049. 
SUPPLEMENTARY  INFORMATION: 
Amendment  3  (56  FR  52214,  October 
18.  1991)  to  the  Fishery  Management 
IMan  for  the  Pelagic  Fi.sheries  of  the 
Western  Pacific  Region  (FMP)  created  a 
protected  species  zone  of  50  nautical 
miles  (am)  around  the  Northwestern 
Hawaiian  Islands  (NWHI).  which  is 
closed  to  pelagic  longline  fishing.  This 
action  was  taken  to  protect  endangered 
Hawaiian  monk  seals  from  longline 
fishing  artivitv. 

Amendment  4  (56  FR  51849.  October 
V.i.  1991)  to  the  FMP  established  an 


administrative  procedure  to  govern  the 
Council's  review  of  VN^  technology 
and  possible  adoption  o|f  VMS 
requirements  for  the  fishery.  This  action 
was  taken  to  develop  an  effective  way 
of  monitoring  longline  fishing  vessels 
without  placing  excessive  restrictions 
on  fishermen. 

Amendment  5  (57  FR  7661.  March  4 
1992)  to  the  FMP  created  closed  areas  to 
pelagic  longline  fishing  around  the  main 
Hawaiian  Islands  to  prevent  gear 
conflicts  between  pelagic  longline  and 
small-boat  fishermen.  The  closed  areas 
are  generally  within  75  nm  of  the 
Islands  of  Kauai,  Niihau,  and  Oahu,  and 
within  50  nm  of  the  Islands  of  Maui, 
Molokai,  Lanai,  Kahoolawe,  and  Hawaii 
and  vary  in  size  on  a  seasonal  basis. 
Further  adjustments  may  be  made 
through  an  administrative  procedure 
that  includes  an  opportunity  for  public 
comment. 

Because  the  longline  fleet  has  been 
growing  rapidly.  Amendment  7  (59  FR 
26979,  May  25, 1994)  estabfished  a 
limited  entry  program  for  the  Hawaii 
longline  fishery  for  pelagic  species  in 
order  to  prevent  adverse  impacts  on 
pelagic  resources,  protected  species 
such  as  the  Hawaiian  monk  seal  and  sea 
turtles,  and  other  fishing  vessels. 

Patrolling  area  closures  is  an 
expensive  and  difficuh  task  for  NMFS 
enforcement  agents  and  the  USCG.  The 
distances  that  have  to  be  covered  are 
large,  and  there  is  minimal  logistic 
support  for  patrol  aircraft  or  patrol 
vessels  in  the  NWHI.  Given  these 
enforcement  difficulties,  NMFS  and  the 
USCG  have  explored  alternative 
methods  of  monitoring  closed  areas. 
One  promising  alternative  is  the  use  of 
a  VMS.  A  VMS  consists  of  equipment 
placed  aboard  a  vessel  that  is  capable  of 
transmitting  to  NMFS  and  the  USCG  the 
identity  and  location  of  that  vessel.  By 
monitoring  these  transmissions,  illegal 
fishing  by  the  vessels  in  closed  areas 
might  i)e  detected  immediately  without 
using  patrol  aircraft  and  vessels. 

In  addition  to  compHance  monitoring, 
a  VMS  offers  several  other  potential 
uses.  First,  a  VMS  would  enhance  at-sea 
safety  by  allowing  NMFS  and  the  USCG 
to  locate  vessels  immediately  in  the 
event  of  distress  situations.  Second, 
available  computer  attachments  would 
enable  users  to  either  receive  or  transmit 
information  such  as  news  and  weather 
broadcasts,  or  personal 
communications.  Finally,  in  this 
fishen,-,  consistent  with  an  incidental 
take  statement  issued  in  conjunction 
with  a  Biological  Opinion  dated  June 
10,  1993.  information  collected  could  he 
used  to  verif>  the  accuracy  of  logbook 
reports,  thereby  aiding  in  the 
ronsrrvation  of  protected  species  such 
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as  threatened  and  endangered  sea 
turtles. 

In  1991.  the  Council.  NMFS.  and  the 
usee  coordinated  a  demonstration  of 
several  automated  vessel  monitoring 
technologies  to  confinn  whether  remote 
communication  links  would  be  reliable 
in  the  Western  Pacific.  The  purpose  of 
the  demonstration  was  to  review  the 
available  vessel  monitoring  technologies 
for  routine  enforcement  operations  and 
to  assist  the  Council  in  deciding  how 
VMS  could  be  used  for  enforcement. 
This  effort  helped  the  Council  develop 
minimum  performance  criteria  to  be 
used  for  designing  a  fleet-wide  VMS. 
Each  technology  tfiat  was  examined 
represented  a  different  approach  to 
providing  vessel  position  information. 

The  minimum  performance  standards 
identified  by  the  Council  for 
enforcement  applications  of  satellite  or 
radio  vessel  monitoring  technologj-  are 
the  following: 

a.  The  system  must  deliver  accurate, 
real-time  data  for  processing  at  a  statio.". 
on  shore; 

b.  Position  reports  must  contain 
vessel  identification,  the  latitude  and 
longitude  of  the  vessel,  and  the  date  zr.d 
time  pf  the  fix  (i.e.,  positional  fix); 

c.  Shipboard  equipment  must  be 
capable  of  providing  fully  automatic, 
hands-off  position  reports  and  batter>'- 
powered  operation  for  a  given  period  of 
time.  Units  should  also  accept  vessel 
power  to  charge  internal  batteries; 

d.  Shipboard  equipment  must  be  seh- 
initializing  when  power  is  interrupted 
to  maintain  automatic  operation; 

e.  The  Global  Positioning  System 
should  be  used  for  VMS  units  where 
communication  transmitters. are  linked 
with  navigation  receivers  in  order  to 
obtain  accurate  position  information; 

f.  The  shipboard  equipment  must  be 
bmlt  to  withstand  the  rigors  oT  operation 
on  a  commercial  high-seas  fishing  vessc'l 
ta  the  Central  and  Western  Pacific; 

g  The  system  must  not  require 
routine  maintenance,  and  should  be 
e.-:silv  ser\iceable  by  trained 
?-H:hp.icians; 

h  The  system  design  should  permit 
the  exchange,  at  sea,  of  sealed 
components  by  individuals  who  may 
not  be  trained  technicians;  and 

i.  The  shipboard  equipment  must  Ij»' 
capable  of  monitoring  vessels 
throughout  their  range. 

After  the  establishment  of  these 
performance  standards,  NMFS  and  the 
LSCG  conducted  a  second  test.  This  test 
indiciled  that  one  of  the  initial 
technologies  examined  might  meet  the 
performance  requirements  established 
by  the  Council,  and  merited  further 
-tudy  in  a  larger  experimental  program 


At  a  regular  meeting  of  the  Council  on 
December  2, 1992,  the  members  adopted 
a  VMS  policy  to  ensure  that  the 
development  and  application  of  a  VMS 
in  the  Centra!  and  Western  Pacific  is 
carried  out  in  a  manner  that  is 
comprehensive,  attendant  to  the  needs 
of  management  authorities,  cost- 
effective,  and  fair  to  the  fishing 
industry.  Th^t  policy  states  that  the 
Council  reco^izes  that  electronic 
monitoring  systems  may  be  an  effective 
and  desirable  technology  for  use  in 
Fisheries  management. 

The  Council  established  a  VMS 
Committee  to  develop  and  review 
proposed  VMS  initiatives,  policies,  and 
other  related  topics  addressed  in  the 
Councirs  fishery"  management  plans 
under  the  authority  of  the  Magnuson 
Fisherj'  Conservation  and  Management 
Act  (Magnuson  Act).  Significant  VMS 
decisions  that  would  involve  changes  in 
the  equipment  or  costs  to  be  borne  by 
the  fishermen  will  be  made  by  the  full 
Council 

On  March  31.  1994.  NMFS  published 
a  policy  (59  FR  15180)  that  established 
standards  for  all  VMS  used  in  US. 
fisheries  The  policy  covers  the 
technical  requirements  of  the 
equipment,  the  security  of  the  system, 
ar.d  the  confidentiality  of  the  data. 
Implementation  of  the  proposed  rule 
would  be  consistent  with  that  policy. 

While  VMSs  are  a  promising 
aUernctive  and  supplement  to  existing 
enforcement  techniques,  uncertainties 
remain  These  uncertainties  include,  but 
are  nod  limited  to: 

1.  llie  extent  to  which  the  entire 
rangr  of  the  vessels  throughout  the 
i'atific  can  be  covered  in  practice; 

2  The  amount  of  other  enforcement 
resources  necessary'  to  confirm  apparent 
violation.s  detected  through  use  of  the 
sy-tfUi. 

3.  The  feasioility  of  applying  the 
systerTi  to  other  fisherie .  with  diTferf;;it 
fishiru;  chara'.t.>rist:c3; 

4.  'Kio  ixtvnt  to  which  (he  VMS 
hardware  and  software  used  would 

-  allowuhe  in'egration  of  U.S.  fishing 
vessf  I>  into  dcv£-lcping  rrgior.al  \1\1S 

systfai"^. 

-    5-  Ijhe  cost  effectiveness,  from  an 
enfortemprit  perspective,  of  VMSs  as 
rriir^Mired  to  traditional  methods  of 
enforcement,  and 

C  The  social  and  economic  effects  of 
estat)|Lshing  a  VMS,  such  as  assessing 
the  iilipacts  on  th^  owners,  captains, 
crew,  fishing  behavior,  r.nd  regulatory 
compliance. 

Given  these  considerations,  NMFS 
proposes  to  implement  an  experimental 
VMS  program  Under  this  program,  all 
vessels  with  a  limited  entry  permit  for 
the  Hawaiian  pelagic  longiine  fishery 


would  be  required  to  carry  a  NMFS- 
owned  vessel  monitoring  unit.  As  units 
become  available  for  installation,  the  ■ 
NMFS  Office  of  Enforcement  would 
schedule  vessels  for  installation  of  a 
VTvIS  unit.  To  the  extent  possible, 
installations  would  be  scheduled  to 
accommodate.the  vessel's  fishing 
schedule.  Reasonable  notice  of  the 
proposed  installation  date  would  be 
given  to  the  holder  of  the  limited  entry 
permit  for  the  vessel. 

The  NMFS  headquarters  Office  of 
Enforcement  would  e.xercise  overall 
supervision  and  evaluation  of  the 
program,  and  determine  when  the 
objectives  of  the  program  have  been 
met.  thereby  warranting  termination  of 
the  experimental  program,  pay-to-day 
responsibility  for  implementing  this 
program,  hovvever,  would  rest  with  the 
NMFS  Special  Agent-in-Charge  (SAC)  in 
Long  Beach.  CA. 

This  proposed  action  follows  an 
extensive  review  of  such  systems  by  the 
Council  under  the  guidance  of 
Amendment  4  to  the  FMP  and  was 
approved  by  the  Council  at  its  meeting 
on  September  14-16. 1993.  The 
following  elements  were  approved  by 
the  Council  and  are  incorporated  in  this 
proposed  rule: 

1.  NMFS  would  select  the  necessary 
VN!S  equipment  and  provide  it  at  no 
cost  to  the  permit  holder.  This 
equipment  would  remain  the  property 
of  NMFS  and  must  be  returned  to  NMFS 
upon  request; 

2.  All  equipment  would  meet  the 
performance  standards  adopted  by  the 
Council  listed  above; 

3.  Interfering  with  the  equipment  i',\ 
any  way  would  be  prohibited; 

4.  The  S.\C  would  be  authorized  to 
rermit  a  vessel  ov\  ner  to  have  additional 
equipment  linked  fo  the  VMS  unit.  e.g.. 
CG.-nputcr  terminal  for  communications 

.and  data  tfarsfer; 

5.  Vessels  with  VMS  units  would  not 
b*:'  fL-quired  to  notify  NMFSwhen 
transiting  the  protected  species  zone  (as 
thev  are  now  required  to  do);  and 

6.  The  Council  and  NMFS  would 

.  evaluate  the  VMS  program  for  a  period 
of  time  not  to  exceed  3  years,  and  make 
decisions  regarding  the  continued  oi- 
m.odified  use, of  VMSs  in  this  fishery 
and  cthfer  fisheries  under  the 
jurisdiction  of  the  Council. 

In  addition.  NMFS  would  also 
evaluate  this  VMS  program  in  regard  to 
the  uses  of  VMSs  in  fisheries  in  other 
areas. 

A  Biological  Opinion  and  Incidental 
Take  Statement  under  the  Endangered 
Species  Act  were  issued  by  NMFS  on 
this  fishery  on  June  10. 1993.  The 
Biological  Opinion  concluded  that  the 
longiine  fishery  is  not  likely  to 
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jeopaidize  the  continued  existence  of 
any  endangered  or  threatened  species  of 
sea  tu.-lle,  pro\-ided  that  certain 
conditions  set  forth  in  an  incidental  tdke 
statement  were  met.  This  statement 
includes,  as  a  reasonable  and  prudent 
measure,  use  of  an  autonnatPfi  \'M.S  to 
confirm  the  location  of  th^iJe  vessels 
■without  observers  to  help  verify  the 
accuracy  of  logbook  reports.  While 
being  promulgated  for  enforcement 
purposes,  this  proposed  rule  would  al.so 
help  NMFS  satisfy  the  automated  XAJS 
requirements  set  forth  m  the  incidental 
lake  statement.  A  new  Biological 
Opinion  on  this  fisherv  is  expected  to  b-^ 
issued  by  NMFS  during  the  su.mmer  of 
1994. 

NMFS  is  sensitive  to  th**  concerns 
fishermen  m.ight  have  With  regard  to 
their  fishing  locations  becoming  wide!'. 
known  NMFS  will  be  reviewing  the 
level  of  accuracy  and  precision  required 
to  meet  the  above  obligations  with 
enforcement  agents  and  scientists  and 
will  determine  the  degree  of  monitoring 
required.  Whatever  llnal  decisions  are 
made  on  the  frequency  of  reports 
needed,  data  indicating  individual 
vessel  positions  would  be  treated  as 
confidential  in  accordance  wjth  the 
Trade  Secrets  Act. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson  Act.  16 
U.S.C.  1801  et  seq..  and  was  prepared  at 
the  request  of  the  Council.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(A A),  has  initially  determined  that  this 
proposed  rule  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  en 
a  substantial  Jiumber  of  small  entities 
for  purposes  of  the  Regulatorv 
Flexibility  Act.  All  the  costs  of 
installing  and  operating  the  proposed 
reporting  system  are  to  be  borne  bv 
NMFS.  Installation  of  the  required 
equipment  is  to  be  done  at  mini.mc! 
inconvenience  to  the  vessel  owner 
Implementing  the  proposed  action  also 
will  relieve  vessel  operators  from  the 
current  requirement  to  notify  NMFS  of 
the  vessel's  entrance  and  exi't  from  the 
protected  speciois  zone.  The  installed 
equipment  may  be  used,  in  conjunction 
with  supplemental  equipment  provided 
by  the  vessel,  by  the  vessel  operator  at 
the  vessel's  own  expense,  for  vessel 
communications  such  as  obtaining 


updated  weather  reports  or 
communication  to  the  vessel  owner.  Tht 
Council  has  concurred  with  the 
establishment  of  a  mandatcr.'  observer 
program  and  an  electronic  \7vlS  for  the 
longline  fishery  as  required  by  ihe 
Biological  Opinion  and  Incidental  T>i-.r- 


Siatement.  issued  on  lur.e  :o  19 
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List  of  Subjects  in  50  CFR  Part  685 

American  Samoa.  Fisheries.  Fishmz. 
Guam.  Kawaiisn  Nctr.  es.  Ncr.hern 
Mariana  Islands. 

Dated,  .^ug,;';  3.  'ir,g4 
Gar>-  Matlock, 

■■^ctir.g  Assistc::t  Acm,ris!r:: -'■'::  .-.s.^.c::i-i:, 
.\ciior,cl  Marine  Fifhenes  St-r  ice 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  685  is  rropcsed 
to  be  amended  as  follows: 

PART  685— PELAGIC  FISHERIES  OF 
THE  WESTERN  PACIFIC  REGION 

1.  The  authtirity  citation  for'pa.-.  6&5 
continues  to  read  as  follcvs' 

Authority:  16  U.S  C.  1801  er  seq 

2.  In  §  685.2.  the  definitions  of 
"Special  Agent-in-Charge"  and  'vessei 
monitoring  system  unit  (XTvlS  unit)"  are 
added  in  alphabetical  ordtr.  as  follows: 

§685.2    Definitions. 

»         •         •         •         , 

Special  Agent-m-Chcrc-i   SAC,  means 
the  Special  Agent-in-Charge., NMFS 
Office  of  Enforcement.  Southwest 
Region  or  the  designee  of  the  Special 
Agenf-in-Charge. 
•         *        •        «        . 

Vessel  monitoring  system  on;.*  iVMS 
unit)  means  the  hardw'are  and  software 
equipment  owmed  by  NMFS.  installed 
on  vessels  by  NMFS.  and  required  b\ 
this  part  to  track  and  transmit  the 
positions  of  longline  fishing  vessels. 

3.  In  §685.5,  new  paragraphs  (aaj-lhh) 
are  added  as  follows: 

§685.5    ProhitJitlons. 
»         *         •         »         . 

(aa)  Fail  to  cany  a  \'^.1S  -r.:t  as 
required  under  §  655  16. 

rbb}  Interfere  with,  tamper  w.ih.  a/er. 
damage,  disable,  or  im.pede  tr.e 
operation  of  a  VMS  unit  or  ic  a'temr-t 
any  of  the  same;  or  to  m.cve  cr  r'=mo"\  e 
a  VMS  unit  \vithout  thepr.v: 
permission  of  the  SAC 

(cc)  Make  a  false  statement,  cral  or 
written,  to  an  authorized  officer, 
r^^garding  the  use.  operation,  or 
maintenance  of  a  VMS  unit. 

(dd)  Fish  for.  catch,  or  harvest  Pacific 
pelagic  management  unit  species  with 
longline  gear  without  a  VMS  unit  on 
board  the  vessel  after  installation  of  the 
\MS  unit  bv  NMFS.  ■ 


(ee)  Possess  on  board  a  vessel  without 
a  VMS  unit  Pacific  pelagic  management 
unit  species  harvested  with  inngline 
gear  after  NMFS  has  installed  the  \  N'..S 
unit  on  the  vessel. 

(ff)  Interfere  with,  impede.  d>  Ic-.    :: 
prevent  the  installation,  maintenance, 
repair,  inspection,  or  removal  of  a  VV<^ 
unit. 

{pg^  Interfere  with,  impede,  d>?h\ .  c  r 
prevent  access  to  a  V7*1S  unit  b\  a 
NN!FS  observer. 

.-  (nh)  Connect  or  leave  connected 
additional  equipment  to  a  V\fS  ..n.t 
wnLuut  the  approval  of  the  SAC. 

3.  Section  665.14  is  revised  to  reaci  £? 
tollows: 

§  635.14    Transit  notification. 

The  operator  of  a  longline  fishing 
vessel  subject  to  this  part  who  does  net 
have  on  board  a  V7*1S  unit  while 
transiting  the  protected  species  zcne 
must  notify-  the  NMFS  Southwest 
Enforcement  Office  at  (808)  541-2727 
immediately  upon  entering  and 
immediarely  upon  departing  the 
protected  species  zone.  The  notificiticn 
must  include  the  name  of  the  vessei. 
namie  of  the  operator,  date  and  tim.e 
(GMT)  of  entry  or  exit  from  the 
protected  species  zone,  and  location  of 
the  vessel  by  latitude  and  loneitude  to 
the  nearest  minute. 

5  Section  685.16  is  amended  bv 
adding  text  and  revising  its  sect; en 
heading  to  read  as  follows: 

§  685,16    Vessel  monitoring  system. 

(a)  VMS  unit.  Only  a  VMS  unit  o\%  nee 
by  NMFS  and  installed  by  NMFS 

com,piies  with  the  requirements  of  this 
part. 

(b)  Sotification.  After  a  limited  cntr-. 
permit  holder  has  been  notified  by  the 
SAC  of  a  specific  date  for  installation  of 
a  XTvlS  unit  in  the  permit  holder's 
vessel,  the  vessel  must  cam,-  and  orerate 
the  KWS  unit  after  the  date'schedu'led 
for  installation. 

(c)  Fees  end  charges.  During  the 
expenmertal  V'MS  program,  a  Hawa.i 
lontiliiie  lim.ted  entry  permit  holder 
shall  not  be  assessed  any  fee  or  other 
charges  to  obtain  and  use  a  \'MS  unit. 
including  the  com.munication  charges 
related  directly  to  requirements  under 
this  section  Communication  charges 
related  to  any  additional  equipment 
attached  to  the  X'MS  unit  by  the  own- r 
cr  operator  shall  be  the  responsib.utv  cf 
the  ov.mer  or  operator  and  not  N.Mr  S 

(d)  Permit  holder  duU'^s.  The  hcider 
of  a  lim.itf>d  entry  permit  and  the  m.aste; 
of  the  vessel  operating  under  the  permiit 

(must: 

(1)  Provide  opportunity  for  the  SAC  to 
install  and  make  operational  a  \'MS  unit 
after  notification: 
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(2)  Carry  the  VMS  unit  on  board 
whenever  the  vessel  is  at  sea:  and 

(3)  Not  remove  or  relocate  the  VMS 
unit  without  prior  approval  from  the 
SAC. 

(e)  Authorization  by  the  Special 
Agent-in-Charge.  The  SAC  has  authority 
over  the  installation  and  operation  of 
the  VMS  unit.  The  SAC  may  authorize 
the  connection  or  order  the 
disconnection  of  additional  equipment. 


including  a  computer,  to  any  VMStinit 
when  deemed  appropriate  by  the  SAC. 

(f)  Observers.  NMFS  observers  shall 
have  access  to  VMS  units  to  verify 
operation,  obtain  data,  and  use  the 
communication  capabilities  of  the  units 
for  official  purposes. 

(g)  Review.  During  the  experimental 
\7v1S  program,  which  will  end  no  later 
than  [Insert  date  3  years  after  the 
effect i\,e  date  of  the  final  rule],  the 


Council  and  NMFS  will  conduct 
reviews  of  the  performance  and  cost- 
effectiveness  of  the  program  requiring 
VMS  units  in  this  fishery.  The  Council 
may  recommend  that  the  program  be 
continued,  terminated,  or  modified  with 
respect  to  operation,  equipment,  or 
other  aspects  of  the  program. 

|FR  Doc.  94-19396  Filed  8-9-94;  8:45  am! 
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Notices 


■This  section  of  the  FEDERAL  REGJSTER 
contains  documertts  other  than  rules  or 
proposed  mtes  Tlial  are  appfficatjie  to  the 
public.  Notices  of  hearings  and  investigations. 
conimittee  meetings,  agency  decisions  and 
rulings,  delegafions  of  auBwrity.  fSing  of 
petilions  and  appicaljons  and  agency 
statemer^s  of  oiganization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTEflNAHONAL 
DEVELOPMENT 

Public  InfwwaOon  Collection 
Requirements  Submitted  to  OMB  for 
Review 

The  Agency  for  International 
Development  (A.IX}.)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Comments  regarding  these 
i  nfonnation  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry.  Comments  may 
also  be  addressed  to^  and  copies  of  the 
submissions  obtained  from  the  Recoitis 
Management  Officer.  Renee  Poehls. 
(202)  736-^748.  M/AS/ISS/RM.  Room 
930B.  N.S..  Washington.  DC.  20523. 
Date  Submitted:  July  28. 1994 
Submitting  Agency:  Agency  for 

International  Development 
OMB  Number:  None 
Form  Number:  None 
Type  of  Submission;  New  Submission 
Title;  Siu-vey  by  telephone  of  U. S. 
Business  firms  exporting  to  Egypt 
under  AID's  Hnancing  process  (CIP) 
Purpose:  USAID/Cairo  has  contracted 
with  Development  Associates  of 
Arlington.  Vi:;ginia  t6  evaluate  the 
economic  and  development  impact  of 
USATD's  Commodity  Import  Program 
(ClPj  in  Egypt.  Of  importance  is  the 
impact  it  has  had  on  American 
companies,  not  only  in  current 
exports  to  Egypt,  but  in  opening  the 
possibttities  for  additional  exports. 
This  survey  is  aimed  at  determining 
that  impact. 
Annual  Reporting  Burden:  Respondents 
130.  annual  responses:  2250;  hours 
(minutes)  per  response:  20;  annual 
burden  hours;  750 
Reviewer:  Jeffery  Hill  (202)  395-7340. 
Office  of  Management  and  Budget, 
Room  3201.  New  Executive  Office 
Building.  Washington.  DC.  20503 


Dated:  August  1.  1994. 

Elizabeth  Baltioiore. 

Bureau  of  Management  Administrative 
Sen-ice.  Information  Support Senices 
Division. 

[FR  Doc  94-19467  Filed  8-9-94;  8:45  amj 
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Public  Inlormatioii  Collection 
Requirements  Submitted  to  OMB  tor 
Review 

The  .Agency  for  International 
Development  (A.I.D.i  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry.  Comments  may 
also  be  addressed  to.  and  copies  of  the 
submissions  obtained  from  the  Records 
Management  Officer.  Renee  Poehls. 
(202)  736-1748,  M/AS/ISS/RM.  Room 
930B.  N,S..  Washington.  DC  20523. 
Dated  Submitted:  July  28. 1994 
Submitting  Agency:  Agency  for 

International  Development 
OMB  Number:  OMB  0412-0510 
Form  Number:  None 
Type  of  Submission:  Renew 
Title:  Information  Collection — 
Requirements  Contained  in  A.I.D.'s 
Handbook  13  (Grants  and  Cooperative 
Agreement) 
Purpose:  Section  635(b)  of  the  Foreign 
Assistance  Act  (FAA)  authorizes 
A.I.D.  to  make  grants  and  cooperative 
agreements  with  any  corporation  or 
other  body  of  persons,  whether  within 
or  without  tiie  Lfaited  States,  and 
international  organizations 
furtherance  of  tiie  purposes  and 
vvithia  limUatjoftsof  thef  AA.  A.I.D. 
is  required  to  ensure  that  recipients 
are  responsible  and  that  they 
prudently  man2ge  public  hinds 
These  information  collection 
requirements  are  necessary  for  USAID 
to  review  and  monitor  grantee's 
responsibility  and  compliance  with 
U.S  Government  requirements 
concerning  use  of  foreign  Assistance 
fund.s. 
Annual  Reporting  Burden:  Respondents: 
400,  annual  responses:  1100;  hours 
per  response:  36;  annual  burden 
hours:  39,600 
Reviewer:  Jeffery  Hill  (202)  395-7340. 
Office  of  Management  and  Budget. 
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IFR  Doc.  94-19466  Filed  8-9-94;  8:45  am) 

BILUNG  COOE  Clie-OI-H 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Modification  and  Announcement  of 
Sugar  Tariff-Rate  Quota  Pedods  and 
Amounts 

AGENCY:  Office  of  the  Secretar>'.  USDA. 
ACTION:  Notice. 


SUMMARY:  This  notice  changes  the 
current  tariff-rate  quota  period  for 
imports  of  sugars,  syrups,  and  molasses 
described  in  additional  U.S.  note  3  to 
chapter  17  of  the  Harmonized  Tariff 
Schedule  of  the  United  Sutes  (HTS), 
from  the  period  Octpber  1. 1992  through 
September  30, 1994  to  the  period 
October  1.  1992  through  July  31, 1994. 
and  announces  a  new  quota  period  from 
August  1.  1994  through  September  30. 
1995  and  a  total  quota  amount  of 
1.322.978  metric  tons,  raw  value. 
EFFECTIVE  DATE:  August  9.  1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Fred  Kessel.  Foreign  Agricultural 
Service,  Department  of  Agriculture. 
Washington.  DC  20250:  Telephone: 
(202) 720-2916. 

SUPPLEMENTARY  INFORMATION:  Paragraph 
(a)(i}  of  additional  U.S.  note  3  to  chapter 
17  of  the  HTS  (additional  U.S.  note  3") 
authorizes  the  Secretary  of  Agriculture 
("the  Secretary")  to  establish  the  total 
amount  of  sugars,  syrups,  and  molasses 
that  may  be  entered,  or  withdrawn  from 
warehouse  for  consumption,  under 
subheadings  1701.11  01. 1701.12.01, 
1701.91.21.  1701.99.01.  1702.90.31. 
1806.10.41.  and  2106.90.11  of  the  HTS, 
during  such  period  as  shall  be 
established  by  the  Secretary.  The 
Secretary  must  determine  such  total 
amount  as  will  give  due  consideration 
to  the  interests  in  the  U.S.  sugar  market 
of  domestic  producers  and  materially 
affected  contracting  parties  to  the 
General  Agreement  on  Tariffs  and  Trade 
("GATT").  Such  total  amount  cortsists 
of  (1 )  a  base  quota  amount.  (2)  a  quota 
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adjustment  amount,  and  (3)  an  amount 
reserved  for  the  importation  of  specialty 
sugars  as  defined  by  the  Untied  States 
Trade  Representative.  The  base  quota 
amount  is  allocated  by  the  United  States 
Trade  Representative  to  the  supplying 
countries  and  areas  listed  in  paragraph 
(b)(i)  of  additional  U.S.  note  3. 

Paragraph  (a)(ii)  of  additional  U.S. 
note  3  authorizes  the  Secretary  to 
modify  any  quantitative  limitations 
(including  the  time  periods  for  which 
such  limitations  are  applicable)  which 
have  previously  been  established  under 
paragraph  (a)(i),  if  the  Secretary 
determines  that  such  modification  is 
appropriate  to  give  due  consideration  to 
tlie. interests  in  the  U.S.  sugar  market  of 
domestic  producers  and  materially 
affected  contracting  parties~to  the 
jGATT.  \ 

Paragraph  (iv)  of  additional  U.S.  note 
3  also  provides  that  sugar  entering  the 
United  States  during  a  quota  period  may 
be  charged  to  the  previous  quota  period 
with  the  written  approval  of  the 
Secretary.  This  notice  will  constitute 
such  written  approval. 

On  May  11, 1993,  the  Secretan.'  of 
Agriculture  established  the  current 
quota  period  of  October  1, 1992  through 
September  30, 1994  and  a  total  quota 
amount  of  2,268,000  metric  tons,  raw- 
value.  (58  FR  28545).  This  quota  period 
now  is  being  shortened  by  two  months, 
but  any  allocation  of  the  current  quota 
amount  that  has  not  been  filled  will  be 
allowed  to  be  entered  during  the  next 
quota  period  and  chA^ed  back  to  the 
previous  quota  period.  In  addition,  this 
notice  establishes  a  new  14-month  quota 
period  from  August  1. 1994  through 
September  30,  1995,  with  a  total  quota 
amount  of  1 ,322.978  metric  tons. 

Notice 

Notice  is  hereby  given  that  I  ha\e 
determined,  in  accordance  with 
additional  U.S.  note  3,  that  the  current 
tariff-rate  quota  period  is  changed  from 
the  period  October  1 .  1992  through 
September  30, 1994  to  the  period 
October  1,  1992  through  July  31.  10Q4 
Any  amounts  previously  allocated  to 
any  country  for  the  quota  period 
October  1,  1992- through  September  30. 
1994  that  have  not  be^n  entered,  or 
withdrawn  fro>n  warehouse  for 
consumption,  by  July  31.  1994  and  thnt 
are  subsequently  entered,  or  withdrawn 
from  warehouse  for  consumption  will 
be  charged  to  the  quota  period  October 
1.  1992through  July  31.  1994. 

1  have  further  determined,  in 
accordance  with  additional  U.S.  note .3. 
that  the  total  amount  of  sugars,  svrups, 
and  molasses  described  in  subheadings 
1701.11.01,  1701.12.01.  1701.91.21. 
1701.99.01,  1702.90.31.  1806.10  41.  and 


2106.9O.1 1  of  the  HTS  which  may  be 
entered,  or  withdravyn  from  warehouse 
for  consumption,  during  the  tariff-rate 
quota  period  from  August  1,  1994 
through  September  30,  19G5  is 
1.322.978  metric  tons,  raw  value  Of  the 
1,322.978  metric  tons,  raw  value,  the 
base  quota  amount  shall  consist  of 
1.320,712  metric  tons  [including  84.680 
metric  tons  for  minimum  q^ota 
allocations);  1,656  metric  tons,  raw 
value,  are  reserved  for  specialty  sugars 
as  defined  by  the  United  States  Trade 
Representative,  and  610  metric  tons. 
raw  value,  al-e  reserved  as  a  quota 
adjustment  am.ount.  These  a.iiounts  will 
be  allocatea  to  supplying  ct  entries  and 
areas  by  the  United  States  T;  ade 
Representative. 

1  have  also  determined  that  this 
modificavon  of  the  previous  quota 
period  and  the  establishment  of  the  new- 
quota  period  and  quota  amount  give  due 
consideration  to  the  interests  in  the 
United  States  sugar  market  of  domestic 
producers  and  materially  affected 
contracting  parties  to  the  General 
Agreem,ant  on  Tariffs  and  Trade. 

Signed  at  Washington  DC.  on  .^ugi.st  4. 
1994. 

Mike  Espy. 

Secretaryof  Agriculture. 

|FR  Doc.  94-19567  Filed  8-6-94;  8  45  arr.] 

BILLING  CODE  34ia-10-M 


Soil  Conservation  Service 

Hayfork  Creelt  Watershed,  Trinity 
County,  CA 

AGENCY:  Soil  Conser\-ation  Service. 

USDA. 

ACTION:  Notice  of  Finding  of  No 

Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policv 
Act  of  1969;  the  Council  on 
Environmental  Qualitv  Regulations  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  Part  650);  the  Soil  Conser.stion 
Service,  U.S.  Department  of  .-Agriculture. 
gives  notice  that  an  environ.mental 
impact  statement  is  not  bei/ig  prepared 
for  the  Hayfork  Creek  U'dtprshed. 
Trinity  County,  C\. 
FOR  FURTHER  INFORMATION  CONTACT: 
Horshel  R.  Read,  State  Conservationist. 
.Soil  Conservation  Servif  e.  2121-C 
Second  Street.  Suite  102.  Davii, 
California.  95G16,  Phone  (916)  757- 
8261. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  in;pacts  on 


the  environment.  As  a  result  of  these 
findings,  Hershel  R.  Read,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
envirorunental  impact  statement  are  not 
needed  for  this  project. 

A  decline  of  salmonids  (salmon  and 
steelhead)  is  occurring  in  the  watershed 
due  in  part  to  low  water  flow,  high 
temperature,  poor  water  quality  due  to 
high  water  temperatures,  and  a  loss  of 
habitat.  Loss  of  riparian  vegetation  from 
grazing  find  clearing  has  reduced  strea.Ti 
shade. 

The  plan  involves  land  treatment 
measures  and  technical  assistance  to 
enhance  the  water  quantity  and  qualitv 
in  the  Hayfork  Creek  Watershed  for 
restoration  of  the  anadromous  fisheries. 
This  will  be  accomplished  through  (1) 
landowner  education  and  assistance  in 
the  conservation  of  rancfi  and  water 
resources,  (2)  improving  water 
conveyance  systems  and  redirecting 
water  conserved  to  benefit  surface  flows 
and  aquatic  habitat  and  fisheries,  and 
(3)  restoration  of  riparian  corridors.  The 
plan  will  be  carried  out  through  long- 
term  contracts  for  land  treatment. 
Project  installation  will  be  carried  out  in 
cooperation  with  the  South  Fork  Trinity 
River  Coordinated  Resource 
Management  Planning  (CRMP)  group. 

The  plan  proposes  to  provide  5  staff 
years  of  technical  assistance  to  work 
with  landusers  on  the  development  of 
practices  of  irtigation  water 
management,  proper  grazing  use,  and 
channel  vegetation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill- 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  may  be  reviewed  by  corjtacting 
Romeo  A.  Rivera,  Director,  Water 
Resources  Planning,  (916)  757-8261. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  the 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No- 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  E.xecutive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
a'ld  local  officfhls.) 

Dated:  Augusf',4,  1994.         V 
Henry  C.  Wyman, 
Deputy  State  ConservaUonist. 
IFR  Doc.  94-19475  Filed  8-9-94;  8:45  ami 
BILLING  CODE  3410-16-M 
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DEPARTMENT  OF  COMMERCE 
tntemational  Trade  Administration 

CA-67a-8271 

Postponement  of  Final  AntidumfMng 
Duty  Oeterminataon:  Certain  Cased 
Pencils  From  the  People's  Republic  of 
^    China  {PRC| 

«tO£NCY:  Import  Administratina. 
laternational  Trade  Administrat-.on. 
IT  S  Department  of  Commerce. 
action:  Notice. 

EfFECnVE  DATE:  August  10.  1994 
FOR  f URTHER  INFORMATION  CONTACT: 
Kristin  M.  Helm.  Office  of 
Countervailing  Investigations.  Import  ' 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW,  Washington.  DC  20230; 
telephone:  (202)  482-3798. 
POSTPONEMENT  OF  RNAt.  DETERMiNATION: 
On  June  8. 1994.  (59  FR  30911.  June  16, 
1994).  the  Department  of  Commerce  (the 
Department)  issued  its  preliminar>- 
determination  in  the  antidumping  duty 
investigation  of  certain  cased  pericils 
from  the  PRC. 

On  July  21, 1994.  in  accordance  with 
section  735(aK2)(A)  of  the  tariff  Act  of 
1930.  as  amended,  (the  Act)  respondents 
rtquested  that  the  Department  postpcae 
its  final  determination  in  this 

^investigation  until  135  days  after  the 
date  of  publication  of  the  preliniinary 
determination.  Under  sertlc-a  715[ci]i2] 
of  Iho  Act  and  section  353.20rD)  of  the 
Department's  regulations  f  19  CFR 
3 5 3. 20ib))  if,  subsequent  to  an 
afilriiiative  preliminary  deterr.ir.ation. 
the  Department  receives  a  uri'tsn. 
sub.stnntiated  request  for  postponement 

■  <  of  the  final  determination  froni 

producers  or  resellers  of  a  siKnificah* 
proportion  cf  the  merchancisf'.  the 
D-Hiirtment  will,  absent  co;;;peiiirig 
-?..\Sxjns  for  denial,  g-ant  f^'>  request 
Accordingly,  we  are  pG-.'p(..r;ing  our 
fi.ial  d-jterraination  in  uu-  invtbt-g^itinn 
until  October  21.  19:'4 

Public  Comment 

In  accordance  with  13  (PR  ;i53.3P. 
case  'oriefs  or  other  written  conimeuts  in 
at  least  ten  copibs  ^^ust  now  be 
submitted  to  the  As.^istaiit  S'lrrtlary  fo.- 
Import  Administratiomn.  i.-tcr  th-.-n 
Sopte-Tiber  19, 1994,  ajid  rebi.tial  briefs. 
no  la'.er  than  September  25. 1994.  We 
have  received  requests  for  a  hearing  bv 
the  petitioner  and  respondents  and, 
therefore,  under  19  CFR  353.38(0,  we 
will  hold  a  public  hearing  to  allow 
parties  to  comment  on  argum.ents  raised 
in  the  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  on 


October  5,  1994,  at  1:00  p.m.  at  the  U.S. 
Department  of  Commerce.  Room  3708. 
14th  Street  and  Constitution  Avenue, 
N  W..  Washington.  DC.  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time.  This  notice 
is  published  pursuant  to  section  735(d) 
of  the  Act  and  19  CFR  333.20(b)(2). 

Dated.  August  4.  1994. 
Susan  GEsscfman, 
As!>iFtani  Secretary  for  Irupor'. 
Adminisiratior, 

IFR  Doc  94-19537  Fiied  8-9-94.  8  45  ami 

BILUNG  COOe  3510-OS-P 

[A-683-«22] 

TeiTDJnation  of  Antidumping  Duty 
Investigation:  Class  150  Stainless 
Steel  Threaded  Pipe  Fittings  From 
Taiwan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECnVE  DATE:  August  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Frederick  or  Karla  Whalen, 
OfHce  of  Antidumping  Investigations, 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-0186  or 
482-6309,  respectively. 

Scope  of  Investigation 

The  products  covered  bv  this 
investigatirci  are  Class  150  stainless 
stee!  thre.iiied  (SST)  pipe  ilttings. 
drfirisd  as  cast  or  forged  stainless  steel 
products  used  to  connect  pipe  sections 
with  an  ^Lili'v  to  withstand  normal 
pressure  stTvi^e  (150  pounds  per  square 
inch  vpsii  it  ?30  degrees  Fahrenheit  and 
300  p-^!  a'  20  to  150  degrees  Fahrenheit) 
as  wt-il  as  rfsi -lance  to  cor.'-osion  or 
ext.-pme  '.•^mpcratures,  or  prevention  of 
metallic  contuniinaficn  to  ma*er:als  in 
the  syste:n.  Included  in  the  scope  uf  this 
inveitigatiofi  are  both  fini^-hed  and 
iijifinished  Class  1 50  SST  pipe  nttu.g? 
of  an  ,•  sire  Unr^rJshed  Class  150  SST 
pipe  fittir^^  are  defined  as  these 
prodiu:;^  th.it  have  been  advanced  aPiT^r 
casting  or  tc:gLiig,  but  which  require 
thr*.<din£;  and  machining  to  finish  the 
fitti.^gs;  finished  Class  150  SST  pipe 
fittrr.^s  are  detained  as  those  products 
that  have  'oeei:  formed  in  the  shape  of 
elbc'ws,  tees,  reducers,  etc.  and  have 
been  further  advanced  after  casting  or 
forging,  and  require  no  hirther 
processing  to  be  acceptable  as  a  finished 
product  to  the  end  user.  Class  150  SST 
pipe  fittings  are  composed  of  alloys 
including,  but  not  limited  to.  304  and 
316.  and  are  manufactured  in  the  shape 


of  90-degree  elbows,  45-degree  elbows, 
street  elbows,  tees,  crosses,  couplings, 
reducing  couplings,  half-couplings, 
caps,  square  head  plugs,  hex  head  plugs, 
hex  bushings,  unions,  locknuis,  and 
welding  spuds.  Excluded  from  the  scope 
of  investigation  are  SST  pipe  fittings 
manufactured>ti  the  shape  of  nipples. 

The  products  under  investigation  are 
currentlv  classifiable  under  subheadings 
7307.19.9030,  7307.19.9060. 
7307.19.9080.  7307.22.1000. 
7307.22.5000.  and  7307.29.0090  of  the 
Harmonized  Tariff  Schedule  cf  the 
United  States  (HTSUS).  Although  die 
HTSUS  subheadings  are  provic^  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Termination  of  Investigation 

On  July  28.  1994.  the  Department  of 
Commerce  (The  Department)  published 

Its  final  antidumping  duty 
determination  in  the  Federal  Register 
(59  FR  33432).  In  a  letter  dated  July  22, 
1994,  petitioners.  Capital  Manufacturing 
Co.  and  Alloy  Stainless  Products,  Co., 
notified  the  Department  that  they  were 
withdrawing  their  August  2. 1993. 
petition,  and  requested  termination  of 
the  antidumping  investigation.  A  copy 
of  this  letter  is  available  in  the  public 
file,  located  in  room  B-099  of  the  main 
building  of  the  Depa.-tment  of 
Commerce. 

In  accordance,  with  19  CFR  353.17(a), 
upon  the  pet!ti</.qers  withdrawal  of  the 
petition,  the  Department  may  ter.minate 
an  investigation  after  notice  to  all 
parties  to  the  proceeding  and  after 
co.nsultatio.i  wi>h  the  International 
Trade  Comrruss.on  I'TCi.  Furthermore, 
the  Department  n.ay  not  terrrii.^a'e  an 
investigation  i-niess  it  concludes  that 
termination  is  in  the  pu'L-lic  interest  We 
have  notified  all  parties  to  the 
proceeding  and  co:iiuI:ed  With  'he  ITC 
Farther,  because  r.3  partv  has  obiected 
to  termination,  it  is  re-ascnableto 
conclude  that  doing  so  \\  ill  not    - 
disadvanta-^e  a  U  S  i:tdustry  producing 
^-  like  product.  Cunsf^qufntlN .  w-'  h'l.v-* 
concluded  that  terrain'.tion  of  the 
investigation  i?  in  the  public  i.itei^sl 
."vrcordinglv,  we  arp  ter.'i'inattng  the 
antidumping  inve?tt;t.it  on  of  Class  1*50 
stainless  steel  threaded  pipe  fittings 
f.-oin  Taiwan.  Titis  act;on  is  taken 
pu.-suant  to  sect  lop.  734'al(ll  of  the 
Ta.-iffAct  of  1930,  as  an-saded.  and  19 
CFR  353  17(3^ 

Termination  of  Suspension  of 
Liquidation 

The  Department  of  Commerce  has 
instructed  the  U.S.  Customs  Senice  to 
terminate  suspension  of  liquidation  of 
entries  of  Class  150  stainless  steel 
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threaded  pipe  fittings  from  Taiwan, 
entered  or  withdrawn  from  the 
warehouse  for  consumption,  on  or  after 
March  8, 1994.  All  estimated 
-antidumping  duties  deposited  on  entries 
of  the  subject"  merchandise  shall  be 
refunded  and  the  bonds  or  other 
securities  released  at  the  time  of 
liquidation. 

Dated:  August  2,  1994. 

SusaivG.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-19538  Filed  8-9-94:  8:45  am] 
BILUNG  CODE  UIO-OS-M 


[A-1 22-503] 

Certain  iron  Construction  Castings 
From  Canada;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Prelirninary  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  a  request  by  the 
Municipal  Castings  Fair  Trade  Council 
and  its  individually-named  members 
(petitioner),  the  Department  of 
Commerce  (the  Department)  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on  iron 
construction  castings  from  Canada.  The 
review  covers  four  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  during  the  period 
March  1, 1991.  through  February  29, 
1992.  For  these  prehminary  results,  we 
applied  best  information  available  (BIA) 
for  all  four  of  the  manufacturers/ 
exporters.  The  review  indicates  the 
existence  of  dumping  margins  during 
the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  telnphone: 
(202)482-6312/3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  5.  1989.  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  iron 
construction  castings  from  Canada  (51 
FR  7890).  In  accordance  with  19  CFR 
333.22(a)  the  petitioner  requested  an 


administrative  review  of  four 
manufacturers/exporters.  We  published 
the  notice  of  initiation  on  April  13,  1992 
(57  FR  12797).  The  Departmentjs  now 
conducting  that  administrative  review 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  heavy  and  light 
iron  construction  castings.  Heavy 
castings,  are  limited  to  manhole  covers, 
rings,  and  frames,  catch  basin  grates  and 
frames,  cleanout  covers  and  frames  used 
for  drainage  or  access  purposes  for 
public  utiUty,  water,  and  sanitary 
systems,  from  Canada,  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7325.10.0010  and 
7325.10.0050.  Light  castings  ^e  limited 
to  valve,  service,  and  metor  boxes  which 
are  placed  below  ground  to  encase 
water,  gas,  or  other  valves,  or  water  and 
gas  meters,  classifiable  as  light  castings 
under  HTS  item  numbers  8306.29.0000 
and  8310.00.0000.  The  HTS  item 
numbOTs  are  provided  for  convenience 
and  Customs  purposes  only.  The  written 
description  remains  dispositive. 

This  review  covers  sales  of  certain 
Canadian  iron  construction  castings  by 
Associated  Foundry  (Associated), 
Fondelie  LaPerle/LaPerle  Foundry 
Division  (LaPerle),  Penticton  Foundry 
Ltd.  (Penticton),  and  Titan  Foundry  Ltd. 
(Titan),  during  the  period  March  1, 
1991,  through  February  29,  1992. 

Analysis 

We  received  only  one  questionnaire 
response,  and  that  was  from  LaPerle. 
Based  on  our  analysis  of  LaPerle's 
response,  we  have  determined  that 
LaPerle  is  related  to  other 
manufacturers/exporters  for  which  it 
did  not  provide  information.  LaPerle 
and  its  related  entities  meet  all  five 
criteria,  in  addition  to  ownership,  that 
the  Department  considers  in 
determining  whether  to  collapse  related 
parties,  as  laid  out  in  Certain  Granite 
Products  from  Spain.  53  FR  24335, 
1988:  Certain  Granite  Products  from 
Italy  53  FR  27187,  1988;  Steel  Wheels 
from  Brazil,  54  FR  8780,  1989;  Cellular 
Mobile,  Telephones  and  Subassemblies 
from  Japan.  54  FR  48011,  1989;  and 
Final  Determinations  of  Sales  at  Lfiss 
Than  Fsit  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products. 
Certain  Corrosion-Resistant  Carbon 
Steel  Fiat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada, 
58  FR  37099  (July  9,  1993).  The  five 
criteria,  in  addition  to  ownership,  are  as 
follows: 


•  Whether  companies  have 
interlocking  boards  of  directors 

•  Whether  companies  have  similar 
production  processes,  facilities  or 
equipment  so  as  to  facilitate  shifting  of 
production  between  facilities 

•  Whether  companies  operate  as 
separate  and  distinct  entities 

•  Whether  companies  share 
marketing  and  sales  information  or 
offices 

•  Whether  companies  are  involved  in 
the  pricing  or  production  decisions  of 
the  other  entity  * 

Based  on  our  analysis  of  these  criteria, 
the  information  on  the  record  indicates 
that  13  other  companies,  in  addition  to 
those  included  in  the  notice  of  initiation 
of  administrative  review,  are  sufficiently 
related  to  be  collapsed.  It  is  our 
preliminary  determination  LaPerle  and 
all  its  related  companies  should  be 
treated  as  a  single  entity,  (For  more 
information  see  the  analysis 
memorandum  for  the  preliminary 
results.)  Therefore,  in  effect,  we  are  now  '^- 
conducting  a  review  of  one  single,  j 

company,  comprised  of  various  / 

individual  components,  including       ^ 
LaPerle. 

Best  Information  Available 

In  conducting  our  analysis  of  related 
parties  in  this  review,  we  issued  three 
supplemental  questionnaires  and 
granted  extensions  for  several  of  the 
responses.  In  spite  of  this,  LaPerle  did 
not  provide  us  with  enough  Information 
to  adequately  support  its  position  as  an 
independent  entity.  Because  none  of  the 
individual  components  of  this  entity 
responded  to  our  questionnaire,  other 
than  LaPerle,  and  because  LaPerle,  as 
the  responding  party,  failed  to  submit  a 
consolidated  response,  only  a  small 
fraction  of  the  required  information  was 
provided. 

Although  LaPerle  has  provided  a  ^  . 
partial  response  to  our  questionnaire, 
LaPerle  has  not  submitted  a  response 
consolidating  all  information  for  all 
parties  related  to  it,  and  we  are  not  able 
to  u.se  LaPerle's  responses  for  purposes 
of  this  review.  Therefore,  we  have 
considered  LaPerle  uncooperative.  The 
application  of  first-tier  BIA  is 
appropriate  because  LaPerle  has 
impeded  the  proceeding  by  failing  to 
give  the  Department  the  infofmation 
necessary  to  conduct  the  review  and  by 
failing  to  provide  sufficient  support  that 
if  was  independent. 

Therefore,  in  accordance  with  section 
776(c)  of  the  Tariff  Act,  and  the 
Department's  practice  [see  Antifriction 
Bearing  (Other  than  Tapered  Roller 
Bearings)  and  Parts  from  France,  et  ai. 
58  FR  39729,  July  26, 1993,  we  have 
applied  first-tier  BIA  to  the  entity  as  a 
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whole.  The  first-tier  BIA  rate  in  this  case 
is  9.8  percent,  which  is  the  highest  of 
the  rates  for  any  firm  in  the  original 
•investigation  (see  Iron  Construction 
Castings  from  Canada;  Amendn\ent  to 
Final  Determination  of  Sales  at  Less 
than  Fair  Value  and  Amendment  to 
Antidumping  Duty  Order,  51  FR  34110. 
September  25, 1986). 

For  more  information  on  these  BIA 
applications  to  each  component  of  the 
entity,  see  the  analysis  memorandum. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  margins 
exist,  and  have  been  applied  based  on 
relationship  and/or  failure  to  respond, 
for  the  period  March  1. 1991  through 
February  29. 1992: 


Manufacturer/exporter 

Percent 
margin 

Associated  

9  8 

LaPerle  

98 

Penticton 
Titan 

9.8 
9.8 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
pubhcation  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
pubhcation  or  the  first  business  day 
thereafter.  Case  briefs  and/or  written 
comments  ft'om  interested  parties  may 
be  submitted  no  later  than  30  days  after 
the  date  of  publication.  Rebuttalbriefs 
and  rebuttals  to  written  comriients, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised 
when  submitted  in  written  form,  or 
mentioned  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Because  we  have  completed  to  review 
for, the  period,  March  1. 1992.  through 
February  28,  1993,  the  cash  deposit 
requirement  for  merchandise  subject  to 
the  order  will  not  be  changed  by  the 
final  results  of  this  administrative 
review,  except  in  the  case  of  two  of  the 
entity's  components.  Moreover,  since 
there  were  no  requests  for  reviews  of 
other  companies  which  were  related  to 
LaPerle,  entries  of  all  the  additional 
firms'  merchandise  have  been 


liquidated  in  accordance  with  19  CFR 
353.22(e).  Therefore,  only  two  of  the 
companies  not  included  in  the  notice  of 
initiation  will  have  cash  deposit  rates 
established  by  this  administrative 
review.  Accordingly,  for  these  two  firms 
we  will  instruct  Customs  to  require  cash 
deposits  of  9.8  percent,  the  rate  assigned 
to  the  entire  entity. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretar^-'s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22(c). 

Dated:  July  30, 1994. 

Susan  G.  Esserman. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-19539  Filed  8-9-94;  8:45  am] 
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•« 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Phttialic 
Anhydride  From  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Hardin.  Office  of 
Antidumping  Investigations.  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-0371. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  phlhalic 
■  anhydride  (PA)  from  Venezuela  is  being, 
or  i^  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  publication  of  our 
affirmative  preliminary-  determination 
on  May  27.  1994  (58  FR  27532).  the 
following  events  have  occurred. 


On  May  27. 1994.  we  issued  a 
deficiency  letter  to  Oxidaciones 
Organicas.  C.A.  (Oxidor).  respondent  in 
this  investigation,  regarding  its  response 
to  Section  D  of  the  antidumping 
questionnaire.  (Section  D  requests 
information  on  cost  of  production  and 
constructed  value.) 

On  June  6. 1994.  Oxidor  informed  the 
Department  that  it  would  no  longer  be 
participating  in  the  investigation  due  to 
the  cost  and  time  required  to  fully 
respond  to  the  supplemental  cost 
questionnaire  and  participate  in  the 
verification. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  PA,  an  aromatic 
synthetic  organic  chemical  usually 
produced  from  a  primar>'  petrochemical 
called  orthoxylene.  although  it  is 
sometimes  produced  from  naphthalene. 
PA  is  predominately  used  in  the 
production  of  plasticizers.  unsaturated 
polyester  resins,  and  alkyd  resins, 
which  in  turn  are  generally  used  to 
produce  plastics  and  paints.  This 
investigation  covers  PA  sold  in  either 
flaked  or  molten  form. 

PA  is  classifiable  under  subheading 
2917.35.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSt'S). 
The  HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes.  Our 
WTitten  description  of  the  scope  of  this 
investigation  is  dispositive.    • 

Period  of  Investigation 

The  period  of  investigation  is  May  1. 
1993.  to  October  31.  1993. 

Best  Information  Available 

As  noted  in  the  "Case  History" 
section  of  this  notice,  Oxidor  informed 
the  Department  that  it  would  not  reply 
to  the  Department's  Section  D 
deficiency  letter  and  that  it  would  not 
participate  in  verification.  Section 
776(c)  of  the  Act  provides  that 
whenever  a  party  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation,  the  Department  shall  use 
the  best  information  otheru-ise  available 
(BIA).  We  have  done  so  in  this 
investigation. 

In  assigning  BIA,  the  Department 
applies  a  two-tiered  methodology  based 
on  the  degree  of  a  respondent's 
cooperation.  Under  this  methodology. 
the  Department  imposes  the  most 
adverse  rate  upon  those  respondents     ■ 
who  refuse  to  cooperate  or  otherwise 
significantly  impede  the  proceeding. 
See  Final  Determination:  Antifriction 
Bearings  (other  than  Tapered  Roller 
Bearings)  and  Parts  thereof  from  the 
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Federal  Republic  of  Germany,  54  FR 
18992, 19033  (1989).  Tbe  Department's 
two-tiered  methodology  for  assigning 
BIA  ha«  been  upheld  by  the  U.S.  Court 
of  Appeals  for  the  Federal  Grcuit.  {Se« 
Allied-Signal  v.  U.S.,  996  F.2d  1185 
(Fed.  Cir.  1993)  (CAFC)  (June  22. 1993); 
see  also  Krupp  Stahl  AG  et  al.  v.  U.S., 
822  F.  Supp.  789  (CIT 1993).) 

Because  Dxidor  refused  to  reply  to  thn 
Department's  deficiency  questionnaire 
and  refused  verification,  we  find  it  has 
been  uncooperative  in  this 
investigation.  As  BIA  for  Oxidor,  we  are 
assigning  the  highest  margin  alJeged'in 
the  petition  because  that  margin  is 
higher  than  the  only  calculated  rate  in 
this  investigation.  The  highest  margin  in 
the  petition  is  52.00  percent.  [See 
Initiation  of  Antidumping  Duty 
Investigations:  Phthalic  Anhydride  from 
Brazil,  Hungary,  Israel,  Mexico  and 
Venezuela  (58  FR  60847,  November  18. 
1993)',  for  a  description  of  the  United 
States  price  and  foreign  mari^ct  value 
used  to  calculate  the  above-mentioned 
margin.) 

ContunatioR  of  Suspension  of 
Liquidation 

In  accordance  with  section  735(c)(4) 
of  the  Act,  we  are  directing  the  Customs 
Seifvice  to  contyiue  to  suspend 
liquidation  o(^I  entries  of  PA  from 
Venezuela,  ai  defined  in  the  "Scope  of 
Investigation'^^ection  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  margins 
below  on  all  entries  of  PA  from 
Venezuela.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  estimated  dumping 
margins  are  as  follows: 


Manufacturer/producer/exportef 


Oxkiaciones  Oganicas,  CA 
All  Others 


Margin 
percent 


52.00 
52.00 


IntematioBal  Trade  Commission 
Notification 

In  accordance  with  section  7?,5{d]  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  fi.-iai 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  th.-^afen 
material  injury  to,  the  U.S.  industry 
within  45  days. 

If  the  ITC  determines  that  material 
injury  or  threat  of  material  injury  does 
not  exist,  the  proceeding  will  be 
terminated  and  all  securities  posted  as 


a  resuh  of  tbe  suspension  of  liquidation 
will  be  lefunded  or  cancelled.  However, 
if  the  ITC  determines  that  sudi  injury 
does  exist,  we  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  antidumping 
duties  or  PA  from  Venezuela  entered  or 
withdrawn  from  warehouse,  for 
tonsumpijon  on  or  after  thn  date  of 
suspen^on  of  liquidation. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  \hp  only 
reminder  to  parlies  subject  Jo 
adminialrative  protective  order  (AFO)  of 
th«>ir  responsibility  covering  the  return 
or  flestniction  of  propri(?tary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d  i  of  tliR  .Art  (19 
U.S.C.  1673d(d)),  and  19  CFR 
3.53.20(a)(4). 

Dated:  August  3.  1994. 
Susan  G.  EsscrmanrX 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-19540  Filfid  a-9-94;  8:45  am] 
BILUfMS  CQDE  3510-OS-P 
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Final  Negative  Countervaiiing  Duty 
Determkiation:  Phttiallc  Aniiydride 
From  Venezuela 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  M.  Heim,  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S!  Department  of 
Commerce,  Room  8099, 14th  Street  and 
Co^titution  Avenue  NW.,  Washington, 
DC  10130:  telephone  (202)  482-3798. 

Final  Determination 

CnsH  History 

Since  the  publication  of  th« 
prelimiBary  negative  determination  in 
the  Federal  Register  (59  FR  3842, 
Innuary  27,  1994)  the  following  events 
have  octurrod. 

On  Merch  4, 1994,  we  published  a 
notice  aligning  this  investigation  with 
the  companion  antidumping  duty 
investigation  in  the  Federal  Register  (59 
FR  10372).  We  conducted  verification 
from  March  22  through  25, 1994.  A  case 
briff  was  filed  by  petitioners  on  June  1, 
1994,  and  a  rebuttal  brief  was  filed  by 
Oxidor  on  June  10^  1994.  A  public 
hi!aring-vvas  not  requested. 


Scope  of  Investigation 

For  p^poses  c^  this  investigation, 
phthalic  anhydride  ("PA")  is  an 
aromatic  synthetic  organic  chemical 
u.sually  produced  fi'om  a  primary 
petrochemical  called  orthoxylene, 
although  sometimes  it  is  produced  from 
naphthalene.  PA  is  predominately  u.sed 
in  the  production  of  plastidzers, 
11  n. saturated  polyester  resins,  and  alkyd 
ic'sia.s,  which  in  turn  are  generally  used 
to  produced  plastics  and  paints.  The 
subject  PA  is  produced  in  two  physical 
forms,  molten  and  flaked. 

The  PA  subject  to  this  investigation  is 
currently  classified  under  subheading 
291 7.35.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  subheading  is  prov^ ed  for 
convenience  and  customs  purpo%s.  Otir 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Injury  Test 

On  August  31, 1990,  Venezuela 
became  a  contracting  party  to  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT).  Since  a  country  cannot  qualify 
as  a  "country  under  the  Agreement" 
under  section  701(b)(3)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  ActT  if  it  is 
a  contracting  party  to  the  GATT, 
Venezuela  is  no  longer  eligible  for 
treatment  as  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)(3)  of  the  Act.  However, 
because  Venezuela  is  a  GATT 
contracting  party  and  the  merchandise 
under  investigation  is  non-dutiable,  the 
ITC  is  required  to  determine  whether, 
pursuant  to  section  303(aK2}  of  the  Act, 
imports  of  the  merchandise  from 
Venezuela  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  iiidustry.  On 
December  1, 1993,  the  ITC  preliminary 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
FA  from  Venezuela. 

Petitioners 

Petitioners  are  Aristech  Chemical 
Corporation,  BASF  Corporation, 
Koppors  Industries,  Inc.  and  STepan 
Company.  Petitioners  state  that  they 
represent  75  percent  of  the  domestic  PA 
industry. 

Bespondents 

The  Government  of  Venezuela 
("GOV")  and  Oxidaciones  Organicas, 
C.A.  ("Oxidor")  are  respondents.  Whilo 
there  are  two  producers  of  PA  in 
Venezuela,  Oxidor  accounted  for  over 
35  percent  of  exports  to  the  United 
States  during  the  POI  and,  hence,  was 
selected  as  the  sole  respondent. 
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Analysis  of  Programs 

For  purposes  of  this  determination, 
the  period  of  investigation  ("the  POI") 
is  April  1.  1992  to  March  30. 1993, 
which  corresponds  to  Oxidor's  fiscal 
year. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

/.  Program  Determined  \'ot  To  Be 
Countervailable 

Preferential  Pricing  of  Orthoxylene 
Feedstock 

Petitioners  alleged  that  the 
gOvernment-owned  petrochemical 
company,  Petroquimica  de  Venezuela, 
C.A.  ("Pequiven"),  is  selling 
orthoxylene  (an  input  product  to  PA)  to 
Venezuelan  producers  of  PA  at 
preferential  prices,  thus  providing  a 
subsidy  under  section  771(5)(A)(ii)(II)  of 
the  Act. 

In  order  to  measure  the  preferential 
provision  of  goods,  the  Department  has 
developed  a  hierarchy  of  benchmarks  to 
compare  with  the  government's  price  for 
the  good.  The  Department's  preferred 
benchmark  is  non-selective  prices  the 
government  charges  to  the  same  or  other 
users  [See,  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments,  54  FR  23366  (May  31, 1989), 
Section  355.44(fl(l))  ("Proposed 
Regulations").  If  there  is  no  non- 
selective benchmark  price,  the 
Department  normally  looks  to  the 
alternative  beiichmarks  listed  in  section 
35.5.44(f)(2)  of  the  Proposed  Regulations. 
The  alternative  benchmarks  are  as 
follows:  (1)  The  price  charged  by  the 
sarr.e  seller  for  a  similar  or  related  good, 
(2)  the  price  charged  by  other  sellers  in 
the  same  jurisdiction  for  an  identical 
good,  (3)  the  same  seller's  cost  of 
producing  thr  good,  and  I4)  the  price 
poid  cutsido  the  jurisdiction  for  an 
i'i.-ntical  good. 

Furthf  prtiirr.nary  df-lrnranatron, 
the  Dcjfartment  had  no  information  to 
indicate  that  there  was  a  non-specific 
price  fnr  orthoxylene.  Pequiven  reported 
t'ii3i  within  Ver.t^zucla  it  sold, 
orthoxylene  only  to  the  two  FA 
producers,  Oxidor  and  Anhiven.  who 
were  charged  the  same  price.  However, 
v.e  discovered  at  verification  that 
,  Pequiven  also  made  one  sale  during  the 
POI  to  a  non-PA  producer  who  was 
charged  a  different  price. 

The  Department  has  faced  a  similar 
situation  in  the  past.  In  the  Final 
Countervailing  Duty  Determination: 
Aluminum  Sulfate  from  Venezuela  54 
FR  43440  (October  25,  1989) 
("Aluminum  Sulfate"),  the  Department 
examined  a  goveriunent-owned 


company  which  sold  to  two  producers 
of  the  subject  merchandise,  SULFORCA 
and  FERRALCA.  These  two  producers 
were  charged  different  prices  for  the 
input  product.  One  factor  we  evaluated 
in  Aluminum  Sulfate  to  determine 
v.hether  the  price  charged  to 
FERRALCA  could  be  used  as  a 
benchmark  for  SULFORCA,  was  to 
compare  the  quantity  and  other  terms  of 
sale  to  the  two  companies.  "After 
comparing  the  quantities  and  terms  of 
SULFORCA 's  contract  to  the  quantities 
and  terms  of  FERRALCA's  purchase 
orders,  we  determined  that  these  [the 
quantities  and  terms]  did  not  provide  a 
basis  for  justifying  the  price  difference 
involved."  (Aluminum  Sulfate,  at 
43441).  Because  the  difference  in  price 
could  not  be  attributed  to  the  difference 
in  quantity  and  terms,  the  price  charged 
to  FERRALCA  was  determined  to  be  a 
reliable  benchmark. 

Consistent  with  the  analysis 
performed  in  Aluminum  Sulfate,  we 
have  examined  the  quantities  and  terms 
of  Pequiven's  sales  to  the  non-PA 
producer  and  compared  them  to  the 
quantities  and  terms  of  Pequiven's  sales 
to  Oxidor.  We  have  concluded  that 
Pequiven's  price  to  the  non-PA 
producer  would  not  be  a  reliable 
benchmark  price  because  there  was  only 
one  sale  in  the  POI  and  the  sale 
involved  too  small  a  quantity  to  be 
comparable  to  the  sales  made  to  Oxidor 
and  Anhiven.  In  addition,  there  is  no 
other  evidence  on  the  record  indicating 
that  this  price  could  serve  as  a  proper 
benchmark.  Therefore,  we  have 
determined  that  the  price  charged  to  the 
non-PA  producer  cannot  serve  as  an 
appropricite  benchmark.  Due  to  the 
proprietary  nature  of  the  quantities  and 
terms  of  these  sales,  we  canr.ot  address 
them  in  this  notice;  however  tJiere  is  a 
pn);;rit:taiy  concurrence  memor.indum 
on  the  record  that  expl:'ir.s  thf;  ba<;is  of 
our  d-Mcruiinaticn  (tpf .  Concurrence 
Mc.-noranilum.  August  3.  1994). 

Since  we  have  conriiided  that  we 
■  cr.nr.ot  use  the^overr:r,cnt's  price  for 
tho  same  good  -?s  our  'oenthmcirk,  we 
hiive  cvc-'liiated  the  alvurnati'.e 
beiiclimarks  in  our  hierarchy.  The  first 
al;orndt've  in  the  hierarchy  is  the  price 
charp;cti  by  the  same  seller  fo.*-  a  similar 
or  related  good.  Consistent  with  our 
pr'jlirainary  determ.ination.  we  have 
determined  that  we  cannot  use  the  first 
alternative  benchmark  because 
Pequiven  does  not  sell  any  of  tlio 
products  identified  on  the  record  as 
being  similar  to  orthoxylene  (i.e., 
paraxylene,  mefaxylene  and  mixed- 
xylene). 

The  second  alternative  listed  in  the 
Proposed  Regulations  is  the  price 
charged  within  the  jurisdiction  by  other 


sellers  for  an  identical  good  or  service. 
As  stated  in  Carbon  Black  from  Mexico: 
Preliminary-  Results  ofCounten-ailing 
Duty  Administrative  Review  (51  FR 
13269,  April  18,  1986),  "Itlhese  other 
sellers  may  include  private  sellers 
within  the  jurisdiction  or  foreign  sellers 
selling  into  the  jurisdiction  *  *   *" 
Pequiven  is  the  only  domestic  producer/ 
seller  of  orthoxylene  in  Venezuela. 
However,  orthoxylene  was  imported 
into  Venezuela  during  the  POI. 

In  the  preliminary-  determination,  we 
used  U.S.  export  statistics  on  shipments 
of  orthoxj'lene  to  Venezuela  during  the 
period  1992-1993.  From  these  statistics, 
we  used  the  information  on  the  one 
entry  that  occurred  during  the  POI  to 
calculate  a  benchmark  price,  since  this 
was  "a  price  charged  within  the 
jurisdiction  by  other  sellers  for  an 
identical  good."  Based  on  our 
comparison  of  Pequiven's  price  for 
orthoxylene  with  the  U.S.  export  price 
(adjusted  for  freight  and  insurance),  we 
preliminarily  determined  that  the 
Pequiven's  price  to  Oxidor  was  non- 
preferential. 

We  have  examined  this  transaction 
carefully  for  purposes  of  our  final 
determination  to  determine  whether  it    " 
can  serve  as  a  proper  benchmark  for 
sales  of  orthoxylene  by  Pequiven.  First, 
we  have  considered  the  quantity 
involved  and  the  terms  of  sale.  Based  on 
a  comparison  of  the  U.S.  export  to 
Pequiven's  monthly  sales  to  the  two  PA 
producers,  we  have  determined  that  this 
sale  is  within  the  raxige  of  quantities 
pui^ased  fro.-n  Pequiven  each  month  • 
and.  tiierefore,  involves  sufficientlv 
large  quantities  to  sene  as  an 
appropriate  benchmark. 

Second,  with  respect  to  the  terms  of 
s^.ie.  ppiitloners  argued  tha>  the  prices 
reported  in  the  U.S.  export  statistics  are 
spot  prices,  v.horens  Pequivc-u's  prices 
?.re  on  a  cnntraa  b.isis.  Petitioners  stated 
th^t  this  fact  shnuid  prrLii  d-?  the. 
Drpnrtmrnt  frnin  i-sing  the  L'  S.  export 
data  as  a  benchmark  since  they  are* 
incomparable  to  Pequiven's  priceS; 
F.e';p.-ji;d'<nts  c  jui-ite.-cd  that,  wijiile 
Periiivon  did  havf'  a  contract  with  jts 
customers,  the  terms  of  ■"cuntract"  and 
"spot"  sales  are  dif.Vrert  in  Venezuela  i 
lh?.n  in  the  L'nited  S;  itcs.  Spccificallv. 
tney  argued  that  contract  needs  and 
obligations  of  secured  quantity  are 
much  greater  in  the  L'.S.  th.nn  in 
Venezuela.  Becausi'  the  Venezuelan 
market  is  so  small,  respondents  took  the 
position  that  a  spot  price  is  a  more 
appropriate  benchmark.  Both  parties 
have  submitted  world  market  prices  for 
orthoxylene  as  reported  by  the  industry 
publications  of  several  private  reporting 
agencies  to  support  their  arguments. 
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Baaed  on  the  infionnalkm  provided  by 
both  {Murties,  we  deteiaiiied  that  there  is 
a  coBsisteBt  difference  between  contract 
and-spot  {nrices  as  reported  by  the 
private  reporting  agencies.  Given  that 
the  degree  of  difference  is  consistent 
throu^Kkut  the  POI,  we  believe  it  is 
possible  to  adjust  the  U.S.  export  spot 
price  to  make  it  comparable  to  a 
contract  {uice.  To  calculate  the 
adjustment,  we  averaged  the  difference 
between  mortthly  contract  and  spot 
prices  as  reported  by  the  three  reporting 
services,  aiia  added  the  average  spread 
for  April.  1992  (the  month  of  the  single 
importation)  to  the  U.S.  export  price. 

In  addition,  because  this  import  into 
Venezuela  was  reported  on  a  FAS  basis, 
we  added  an  amount  for  ocean  freight 
and  inslirance  from  the  United  States  to 
Venezuela.  The  amount  for  ocean  freight 
and  insurance  was  obtained  frt>m  an 
independent  shipping  company  (see 
memoraiuhim  from  case  analyst  to  the 
file,  January  14. 1994). 

We  then  compared  the  adjusted  U.S. 
export  price  to  the  price  Pequiven 
charged  for  orthoxylene  in  the  month 
that  orthoxylene  was  exported  from  the 
United  States.  Based  on  this 
comparison,  we  fimnd  that  Pequiven's 
price  was  greater  than  the  price  of 
imported  V.S.  orthoxylene. 

As  a  final  check  on  the  validity  of  the 
single  importation  as  a  benchmark,  we 
averaged  U.S.  roqwrt  prices  (adjusted  for 
freight  and  insurance  as  well  as  the 
difference  between  the  spot  and  contract 
prices)  for  the  three  months  in  which 
we  had  data  (<»ie  within  the  POI  and 
two  outside  of  the  POI).  For  the  two 
export^  occurring  outside  of  the  POI,  we 
added  the  average  spread  between  spot 
and  contract  prices  for  the  POI  to  the 
eyport  prices  because  monthly  data  on 
the  difference  between  spot  and  rontract 
prices  out  side  of  the  POI  w  as  n  ot 
available.  We  compared  the.iveraRf  of 
the  adjusted  U.S.  export  prir.es  to  tho 
avenge  price  Pequiven  charg*^  in  the 
same  th.^ee  monf.'is  and  found  that 
Pequiven 's  average  pricp  was  gr»»af'ir 
than  the  average  price  of  the  imports 
f;f))n  the  United  Slates. 

Therefore,  we  find  th?f  the  GOV, 
through  Pequiven,  did  notprovii'e 
orthoxylene  to  PA  pmducprs  at 
preferential  rates.  Accordingly,  -jv 
determine  that  no  benefits  whir.h 
constitute  bounties  or  grants  within  the 
meaning  of  the  counter\'ailing  duty  law 
art-  being  provided  to  manufactdrpjN, 
produ<»rs,  or  exporters  of  PA  from 
Venezuela. 

H.  Programs  Determined  not  to  be  Used 

We  determine  that  producers  or 
exporters  in  Venezuela  of  the  subfect 
merchandise  did  not  receive  benefits 


during  the  POI  for  exports  of  the  subject 
merchandise  to  the  United  States  under 
the  folknving  programs: 

A.  FINSXPO  Preferential  Short-Term 
Export  Loans 

B.  FINSXPO  Preferentiot  Long-Term 
Export  Loans 

C.  Excessive  Tariff  Drawback 

D.  Preferential  Tax  Exemptions  Under 
the  J  966  Income  Tax  Law 
Because  we  find  that  the  GOV  did  not 

provide  orthoxylene  at  preferential  rates 
and  all  other  alleged  programs  were  not 
used,  we  determine  that  no  benefits 
which  constitute  bounties  or  grants 
within  |he  meaning  of  the 
countervailing  duty  law  ar"  being 
provided  to  manufacturers,  producers, 
or  exporters  of  PA  from  Venezuela. 

Comments 

All  written  comments  submitted  by 
the  int^ested  parties  in  this 
investigation  either  have  been 
previously  addressed  in  this  notice  or 
relate  to  ahemative  benchmarks  that  are 
lowei  in  the  preferentiality  hierardiy 
than  tht  one  we  used  to  reach  our  final 
determmation. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
goveminent  and  company  officials, 
examination  of  relevant  accounting 
records,  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

ITC  Notification 

In  aco^rdance  with  section  705(d)  of 
ihe  Act,  we  will  notify  the  ITC  of  our 
detei  miridlion.  Since  we  have 
det.trinined  that  no  Ijounlies  or  grants 
are  being  provided  to  manufadurers, 
prijiicars  or  exporters  of  P.'Vin 
VtT.eziiela.  the  invi-stigation  will  b" 
teru'inated  upon  publication  of  this 
notice  if  fh*"  Federal  Register.  Henca, 
the  ITC  is  not  rp.quir.vj  to  make  a  final 
injury  dctenninafion  with  reopect  to  this 
i^oimtortrajling  ihity  pro«:eeding. 

Return  or  Destnjction  of  Pmprit^tnry 
Infornintson 

This  notice  serves  a.s  the  only 
reir.indor  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APt5  in 
aci^rdaoce  with  19  CFR  355.34(d). 


Failure  to  comply  is  a  violation  of  the 
APO. 

This  determinatioD  is  pubbshed 
pursuant  to  section  705(d)  td  the  Act  (19 

U.S.C  1671d(d)). 

Dated:  August  3, 1994. 
Susan  G.  Essermon, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-19541  Filed  8-^94;  8:45  am? 

BILUNQ  COOE  3ST0-0S-P 

Nattonat  Institute  of  Standards  and 

Technology 

Visting  Committee  on  Advanced 
Technology 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Oepartm«it  of 

Commerce. 

ACTtOW:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Comnuttee  Act,  5  U.S.C  app. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology's  Visiting  Comniittee  on 
Advanced  Technok^  (NIST)  will  meet 
on  Tuesday,  September  13, 1994,  from 
8:30  a.m.  to  5K)0  p.ra.  The  Visiting 
Committee  on  Advanced  Technology  is 
composed  of  nine  members  appointed 
by  the  Director  of  the  National  Institute 
of  Standards  and  Technolo^  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
poli«;ies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
presentations  on  NIST  programs,  ihe 
Aflvanced  Technology  Program; 
progress  report  and  program  definition, 
t  h  e  Man  u  fa^.t  u  ring  Extension 
Partnerships,  laboratory  tours,  and  a 
discussion  of  the  Institute  budget. 
Di.scussions  on  the  NIST  budget, 
including  funding  of  the  Applied 
Tf'chnology  Program  and  the 
Manufacturing  Extension  Partnership 
and  the  :;,taffmg  of  management 
positions  at  NIST  scheduled lo  begin  .-it 
4:00  p.m.  and  to  end  at  5:00  pjn.  on 
September  13, 1994,  will  be  closed. 
DATES:  The  meeting  will  cixivene 
September  13, 1994,  at  8:30  a,m.  and 
will  adjourn  at  5:00  p.m.  on  September 
13,  1994. 

ADDRESSES:  The  meeting  will  be  held  in 
Lecture  Room  A,  Administration 
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Building,  at  the  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  E.  Kuyatt,  Visiting  Committee 
Executive  Director.  National  Institute  of 
Standards  and  Technology. 
Gaithersburg.  Maryland  20899. 
telephone  number  (301)  975-6090. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
August  2, 1994.  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
discussion  of  proposed  funding  of  the 
ATP  and  the  MEP  Programs  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c)(9)(B).  because  those  portions  of 
the  meetings  will  divulge  matters  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  agency 
actions;  and  that  portions  of  meetings 
which  involve  discussion  of  the  staffing 
of  management  and  other  positions  at 
NiST  may  be  closed  in  accordance  with 
5  U.S.C.  552b(c)(6).  because  divulging 
information  discussed  in  those  portions 
of  the  meeting  is  likely  to  reveal 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dated:  August  4.  1994. 
Samuel  Kramer, 
Associate  Director 

IFR  Doc.  94-19542  Filed  8-9-94;  8;45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

Final  Certification  for  the  Relocation  of 
the  San  Francisco  Weather  Service 
Forecast  Office 

SUMMARY:  On  March  28. 1994  (59  FR 
14387).  the  National  Weather  Service 
(NWS)  pubhshed  its  proposed 
certification  for  the  relocation  of  the  San 
Francisco  Weather  Service  Forecast 
Office.  Redwood  City,  to  Monterey. 
California,  as  required  by  the  Weathor 
Service  Modernization  Act.  15  U.S.C. 
313n.  (the  Act).  In  accordance  with  the 
Act.  the  NWS  provided  the  public  a  60- 
day  period  in  which  to  comment.  After 
considering  the  comments i-eceived  and 
consulting  with  the  Modernization 
Transition  Committee,  the  NWS  has 
determined  that  this  action  will  not 
result  in  any  degradation  of  service  to 
the  affected  area  and  has  so  certified.  In 
accordance  with  the  Act.  the  Secretary 
<-f  Commerce  has  transmitted  this 


certification  to  Congress,  and  the  NWS 
is  now  publishing  the  final  certification 
together  with  a  summary  of  the 
supporting  documentation. 
EFFECTIVE  DATE:  August  10  1994. 
ADDRESSES:  Requests  for  copies  of  the 
final  relocation  certification  package 
should  be  sent  to  Senator  Raygor.  Wx21, 
1325  East-West  Highway.  Silver  Sprine 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Senator  Raygor  at  301-713-0391. 
SUPPLEMENTARY  INFORMATION:  The 
National  Weather  Service  (NWS)  is 
relocating  its  forecast  office  for  Northern 
California  from  Redwood  City  to 
Monterey.  This  is  the  first 
modernization  action  which  requires  a 
certification  of  no  degradation  of  service 
under  the  Act. 

Based  on  the  recommendation  of  the 
relevant  Meteorologist-in-Charge.  on 
June  24. 1994.  the  Assistant 
Administrator  of  the  NWS  certified  that 
this  relocation  will  not  result  in  any 
degradation  of  service  to  the  affected 
area  as  required  by  section  706  of  the 
Act.  On  July  21.  1994.  the  Secretary  of 
Coinmerce  transmitted  this  certification 
to  Congress.  The  NWS  is  now 
completing  the  certification 
requirements  by  publishing  the  final 
relocation  Certification  in  die  Federal 
Register. 

Published  with  this  Notice  are  (1)  the 
Certification  by  the  Assistant 
Administrator  of  the  Weather  Ser\'ice; 
(2)  a  memorandum  from  Norman  C. 
Hoffmann.  Meteorologist-in-Charge. 
WSFG  San  Francisco,  endorsed  by  Dr. 
Thomas  D.  Potter,  Director.  Western 
Region,  which  recommends  certification 
and  summarizes  the  basis  for  the 
recommendation.  This  memorandum 
also  sets  forth  the  supporting 
documentation  required  by  the  Act, 
NWS  regulations  and  certification 
criteria  at  15  CFR  part  946.  However, 
this  supporting  documentation 
generally  is  too  voiummous  to  publish 
with  this  Notice  and  can  be  obtained 
through  the  contact  listed  in  ADDRESSES 
This  material  includes: 

(1)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  w  hich  affect  the  weather 
services  provided  within  the  ser\'ice 
area; 

(2)  A  detailed  comparison  of  the 
services  provided  within  the  service 
area  and  the  services  to  be  provided 
after  such  action; 

(3)  A  description  of  any  recent  or 
e.xpected  modernization  of  National 
Weather  Service  operation  which  will 
enhance  services  in  the  service  area; 

(4)  An  identification  of  any  area 
within  California  which  would  not 


receive  coverage  (at  an  elevation  of 
10,000  feet)  by  the  next  generation 
weather  radar  network; 

(5)  The  evidence,  based  upon 
operational  demonstration  of 
modernized  NWS  operations,  which 
was  considered  in  reaching  the 
conclusion  that  no  degradation  in 
service  will  result  from  such  action 
including  the  relocation  checklist  and 
evidence  from  similar  moves; 

(6)  A  copy  of  the  letter  appointing  the 
liaison  officer;  and 

(7)  The  recommendation  of  the 
Modernization  Transition  Committee 
(the  Committee),  made  at  its  June  22. 
1994.  meeting,  that  supports  the 
certification.  (The  Committee  did  not 
issue  any  report  evaluating  the  proposed 
certification  as  is  its  prerogative  under 
section  706(b)(6)  of  the  Act.) 

The  memorandum  recommending 
certification  considered  and  responded 
to  all  public  comments  received  on  the 
proposed  certification  during  the  60-day 
comment  period.  These  comments  and 
responses  are  set  forth  here  for 
reference: 

Comment:  Both  of  the  negative 
comments  received  centered  on  the 
belief  that,  if  the  Weather  Forecast 
Office  (WFO)  is  not  located  in  the  San 
Francisco  Bay  area,  services  to  that  area 
could  be  degraded.  Related  to  this  point, 
these  commentors  fucussed  on  the 
distance  of  the  move  and  ai;gued  that 
services  would  be  degraded  because  the 
forecasters  would  not  be  able  to  "see" 
the  conditions  in  the  San  Francisco  Bay 
area. 

Eesponse:  First  of  all.  these  comments 
ignore  the  fact  that  this  WSFO  is 
responsible  for  weather  services  to  all  of 
northern  California,  not  just  the  San 
Francisco  Bay  area.  The  NWS  is 
convinced  that  the  relocation  to 
Monterey  will  enhance  weather 
forecasting  for  the  entire  northern 
California  service  area.  The  logical 
conclusion  of  this  comment  is  that  each 
WFO  must  be  located  in  close  proximity 
to  the  population  center  of  its  particular 
service  area.  Such  a  result  obviously  is 
not  reasonable. 

Furthermore,  there  will  be  no 
degradation  of  weather  services  to  the 
San  Francisco  Bay  Area  itself.  The 
services  are  dependant  on  a  variety  of 
information  which  includes  surface 
obser\'ations.  weather  radars,  upper  air 
soundings,  weather  satellite  data. 
spotter  networks,  aircraft  reports,  and 
numerical  guidance  from  the  National 
Meteorological  Center.  The  collection  of 
this  data  and  information  is  dependant 
on  communications,  not  the  exact 
location  of  that  office,  and  will  be 
equally  available  to  the  Monterey  office 
as  it  was  in  Redwood  City. 
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One  commentors  concern,  that  the 
loss  of  personal  contact  between  NWS 
personnel  and  the  media  and  agencies 
might  degrade  the  overall  quality  of 
services,  also  is  unfounded.  The 
commentor  is  correct  that  "the  NWS 
depends  heavily  on  the  media  to  get  its 
warnings  out."  Hoivever.  the  primary 
means  by  which  NWS  warnings  are 
disseminated  is  by  telecommunications 
systems  such  as  NOAA  Weather  Wire, 
not  by  personal  contacts.  The 
cwnmentor  claims  that  television 
reporters  in  the  San  Francisco  area 
"regularly  visit  and  report  from  the 
office  in  Redwood  City  during  weather 
emergencies,  and  that  appearances  on 
camera  by  NWS  forecasters  add 
immediacy  to  developing  weather 
stories  and  allow  the  public  to  receive 
information  directly  from  the  source." 
There  are  network  television-affiliates  in 
the  Monterey  area  that  could  provide  on 
camera  interviews  with  the  forecasting 
staff  from  the  office  in  Monterey.  With 
modem  day  telecommunications,  these 
interviews  can  easily  be  broadcast  over 
television  stations  located  in  the  San 
Francisco  Bay  area. 

Contact  with  cooperating  and  user 
agencies  such  as  FEMA  and  emergency 
managers  in  the  San  Francisco  Bav  area 
Tvill  continue  even  if  the  WSFO  is 
relocated  to  Monterey.  There  is  no 
reason  to  assume  these  contacts,  that  are 
currently  done  face-to-face,  will  be  less 
effective  in  the  future  if  they  are  done 
mostly  via  telephone,  as  is  done  now  for 
users  in  the  WSFO's  serv  ice  area  that 
are  outside  the  immediate  San  Francisco 
Bay  area.  Moreover,  contact  with 
cooperators  and  users  will  be  enhanced 
by  the  addition  of  a  dedicated  Warning 
Coordination  Meteorologist  to  the  staff 
at  Monterey. 

Comment:  The  two  commentors 
opposed  to  the  relocation  also  argued 
that,  if  the  WFO  is  not  located  in  the 
San  Francisco  Bay  area,  services  would 
be  degraded  because  of  the 
climatological  differences.     ■ 

liesponse:  This  comment  is  r^-!ated  to 
that  above  but  requires  some  additional 
elaboration.  There  are  numerous 
climatological  zones  located  in  central 
and  northern  California  A  primarv  goal 
of  the  NWS  modernization  is  to  enable 
ear  li  future  WFO  to  provide  consistent 
wedther  services  to  its  entire  area  of 
responsibility  which  includes  tlie 
numerous  climatological  regimes.  To 
accomplish  this  the  NWS  will  emplov 
.•ifiv^flced  computers  which  will  greativ  ' 
improveihe  numerical  guidance 
.-ivailable  to  forecasters.  Advanced 
weather  satellites  will  make  higher 
resolution  imagery  available  allowing 
forecasters  to  sc^e  in  detail  what  is 
occurring  over  their  area  of 


responsibility.  The  number  and 
hequancy  of  surface  observations  will 
be  increased  through  the  deplovment  of 
ASOS.  A  national  network  of  WSR-88D 
Doppkr  radars  is  already  halfwav 
completed.  This  will  provide  forecasters 
in  Monterey  the  ability  to  view  the 
atmosphere  in  more  detail  than  ever 
before  possible.  Not  just  over  the  San ' 
Francisco  Bay  area,  but  ever  all  of 
northern  and  central  California.  Any 
attempt  to  compare  services  as  thev 
exist  today  with  those  that  will  be 
available  in  the  future  is  a  disservice  to 
all  the  users  of  weather  ser\  ices  in 
northern  and  central  California. 

Comment:  The  two  con  mentors 
opposed  to  the  relocation  believe  that  a 
number  of  experienced  forecasters  will 
elect  tb  retire  instead  of  relocate  and  the 
result  will  be  degradation  of  ser\ices. 

Response:  Clearly,  the  ability  of  the 
NWS  to  relocate  an  office  (or  to  take  a 
number  of  other  modernization  actions) 
cannot  be  contingent  upon  the  number 
of  employees  that  happen  to  retire 
during  the  process.  Planning  for  these 
actions  begins  years  in  advance  whereas 
the  actual  number  of  employees  who 
will  retire  is  not  known  for  certain  until 
the  day  the  move  takes  place  Therefore, 
the  NWS  has  to  be  prepared  to  deal  with 
whatever  vacancies  occur  in  the  same 
way  it^^ls  with  vacancies  at  any  office 
which  occur  all  the  time,  when 
employees  retire  or  transfer  to  other 
jobs.  In  this  situation,  even  in  the  worst 
case  scenario,  a  loss  of  7  employees,  the 
potential  for  any  short  term  effects  is 
negligible  in  view  of  the  fact  that  the 
office  will  retain  4  out  of  5  lead 
forecasters;  that  it  has  alreadv  recruited 
3  experienced  forecasters  and  has 
identified  2  additional  experienced 
forecasters  that  could  be  detailed  to 
Monterey  during  the  transition:  and.that 
the  office  wUl  be  able  to  field 
experienced  personnel  on  each  i-hiff. 

Comment:  Three  commentors  stated 
that  with  the  new  technologies  the 
proposed  rei(>ration  of  the  NWS  forecast 
office  would  not  degrade  services  that,, 
in  fact,  they  expect  an  enhancement  of 
weather  services.  Two  of  the 
commentors  stated  that  coiiotct-ng  with 
the  Naval  F^ost  Graduate  School  would 
be  heiv'ficial  to  the  NWS  and  create  new 
opporlt.nities  for  collaborative  research 
activitjis. 

Haspdnsi":  I  lie  NWS  agrees  Improved 
warning  ;tnd  forecast  capabilities  are 
expected  to  result  from  this  collocation. 
Improvt'd  access  to  Fleet  Numerical 
Oceanography  Center  data  sources 
inclu(iu:g  satellite  imagery  from  the 
Defense  Meteorological  Satellite  System 
as  well  as  global,  regional,  and  wave 
nuinerK.al  forecast  models  will  enable 
improved  weather  services. 


Comment:  One  commentor  believed 
that  the  relocation  would  be  more 
costly. 

Response:  The  issue  of  cost  associc.ec 
with  the  office  move  is  not  relevant  to 
certification.  However,  an  Economic 
Analysis  (EA)  was  completed  on  Mf,\ 
20,  1992,  by  theLSpecial  Engineering 
Program  Office  which  concluded  that 
the  relocation  to  Monterey  was  the  most 
economical.  In  July,  1993'  the 
Department  of  Commerce  Office  of 
Inspector  General  validated  that  EA  ana 
determined  the  Monterey  location  to  be 
the  most  economical  to  the  Government. 

Dated  August  5, 19.94. 
Louis  ).  Boezi, 

Deputy  Assistant  Administrator  foi' 

Modernization. 

|FR  Doc.  94-19519  Filed  8^9-94;  8;45  hm] 
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National  Oceanic  and  Atmospheric 
Administration 

[l.D.  071494D] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  orscientific  research 

permit  No.  934  (P281C). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  S.  Jonathon  Stem,  of  the  Marine 
Mammal  Research  Program,  Texas  A&M 
University,  Galveston,  Texas  has  been 
issued  a  permit  to  take  minke  whales 
[Bdaenoptera  acutorostrata),  blue 
whales  (B.  musculus),  fin  whales  [B. 
physalus),  sei  whales  [B.  borealis], 
humpback  whales  (Megaptera 
novaeangliae),  gray  whales  [Eschriciijs 
robustus],  and  killer  whales  [Orcinus 
orca)  for  purposes  of  scientific  research 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  WTitten  request  or  by  appointment 
in  the  following  offices: 

Permits  Division^Office  of  Protected 
Resources.  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring.    . 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  501  West 
Ocean  Boulevard,  Suite  4200,  Long. 
Beach,  CA  90802-4213  (310/960-4001 1: 

Director,  Northwest  Region,  7600 
Sand  Point  Way,  NE..  BIN  C15700,  Bi<!g 
1.  Seattle,  WA  98115-0070  (206/526- 
6150);  and, 

Director.  Alaska  Region,  P.O.  Box 
21688,  Juneau,  AK  99802-1668(907/ 
586-7221). 

SUPPLEMENTARY  INFORMATION:  On  May  A 
1994,  notice  was  published' in  the 
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Federal  Register  (59  FR  23054)  that  a 
request  for  a  scientific  research  permit 
tp  photo-identify  and  biopsy  dart  minke 
whales  (Balaenoptera  aci^pDthstratd). 
blue  whales  [B.  musculus).  fin  whales 
(B.  physalus),  sei  whales  [B.  borealis). 
humpback  whales^Megapfera 
noi-aeangliae],  gray  whales  [Eschrictius 
robustus),  and  killer  whales  (Orcinus 
orca)  had  been  submitted  by  the  above- 
named  individual.-The  requested  permit 
has  been  issued  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.),  and  the  regulations 
governing  endangered  species  permits 
50  CFR  parts  21 7-222). 

Dated:  August  3.  1994. 
William  W.  Fox,  Jr., 
Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
IFR  Doc  94-19432  Filed  8-»-94;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fik>er  Textile  Products  Produced 
or  Manufactured  in  Nepal 

Ajgust  4.  1994. 

AGENCY:  Committee  for  the 

fmpiementation  of  Textile  Agreements 

[CITA). 

ACTION:  Issuing  a  directive  to  tlie 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  August  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
feanifer  Tallaripo,  International  Trade 
Specialist.  Office  of  Textiles  and 
.Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
btiUetin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  or. 
rrnbargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11551  of  March 
3.  1972,  as  amended;  section  204  of  the 
Ai^ricultural  Act  of  1956.  as  amended  [7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  Nepal  have  agreed  to  extend  their 
current  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  May 
3C*  and  June  1, 1986.  as  amended  and 


extended,  for  four  consecutive  one-year 
periods,  beginning  on  January  1. 1994 
and  extending  through  December  31. 
1997. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  beginning  on 
lanuary  1.  1994  and  extending  through 
December  31. 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29.  1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions.  . 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  4,  1994. 
Commi,ssioner  of  Customs, 
Depuilmeht  ofihe  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854):  pursuant  to  the 
Bilateral  Textile  Agreement,  eftected  by 
exctiangt*  of  notes  dated  May  30  and  June  1, 
1'186  a<;  a.Tiended  and  extended,  between  the 
Governments  of  the  United  Slates  a.-.d  Nepal. 
pr.-i  m  accordance  with  the  provisions  of 
Executive  Order  llfiSl  of  March  3,  1972,  as 
amended,  vol;  are  directed  to  prohibit, 
effective  en  Augu.st  11,  1994,  entry  into  the 
Lnited  States  for  consumption  and 
withdrawal  from  war«-hoLse  for  consu:r.ptio;i 
of  cotlnii  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  --n  Nep.il  and 
exponpd  duruip  the  twelve-mor.th  period 
beg::!:-!\ng  on  Janu,-iry  1.  1994  and  extending 
through  Decembe.-  31,  1994,  in  exce-.?  of  the 
foiir)v.:no  levels  of  restraint; 


Categor/ 

Twelve-month  restraint  limit 

340 

341    

342 

347/348 

257.948  dozen. 
860,680  dozen. 
130.647  dozen. 
603  541  dozen 

640 

134  857  dozen 

641  

304,069  doze.n. 

Imports  charged  to  these  category  limits  for 
the  period  January  1,  1093  throujh  December 
.■51.  199.1  sha'l  be  charged  against  those  levels 
of  restraint  to  the  extent  ofany-unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  bv 
previous  entries,  sucfi  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 


In  earning  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 

to  include  entr\'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  (mple.mentation  of 
Textile  .\grfeements  has  determined  that 
these  actions  fall  vvithtn  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1) 

Sincerely, 
Rita  D  Hayes. 

Chairman.  Committee  for  the  Implementatiov 
of  Textile  Agreements 
[FR  Boc  94-19473  Filed  8-9-94  8  45  ami 
B)LUNG  CODE  351(M)»«-F 


Amendment  and  Establishment  of 
Import  Restraint  Limits  and  Restraint 
Periods  for  Certain  Cotton  and  Mao- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Qatar 

August  4.  1994. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  cf  Customs  amending 
and  establishing  i.T:'.port  li.T.tts  and 
restraint  perit  ds 

EFFECTIVE  DATE:  August  \2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Taliarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  I'  S.  Df-partmeat  of  Commerce. 
(202J  482-4212  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Report?  posted  on  the 
bulletin  boards  of  e'jr.h  Customs  port  or 
call  (202)  Q27-5a:o.  For  information  on 
erabargof'.s  and  quc',3  re-oper.L-.gs.  c-i'l 
(202) 482-3715 

SUPPLEMENTARY  iSFCRMATtON: 

AuJhorir\:  Execu'ive  Order  Uf;;'.  of  Mirch 
7.  1^".!  r.s  amended:  section  204  of  the 
Aor;c:,:tural  Act  of  1956,  as  amended  (7 

U  SC  Ifi^i). 

In  a  Mem.ora.ndum  of  Understanding 
(MOri  dotpd  lune  2*5.  1994  between  the 
Governnieiits  of  the  United  States  and 
the  Sfatp  of  Q'ttar,  aeretmenl  was 
reached  to  establish  limits  for  cotto.n 
and  ir.an-madc  f-"l,er  textile  products  i.n 
C&t?sories  340'640.  341/64;  and  347/ 
348,' 

In  the  letter  published  belew.  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  limits  and  r?straint  periods  for 
Categories  340 '640.  341/641  and  347/ 
348  to  begin  on  fanuar>  1.  1994  and 
extend  through  Decemlier  31.  1994. 
Also,  limits  are  being  established  for 
those  categories  for  the  periods  June  30. 
1993  through  Decerpber  31.  1993 
(Categories  340/640);  September  24. 
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1993  through  December  31.  1993 
(Categories  341/641);  and  July  28.  1993 
through  December  31, 1993  (Categories 
347/348). 

A  descriptioa  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories^  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  58  FR  33933.  published  on  June  22. 
1993;  58  FR  39797,  pubished  onjulv  26, 
1993;  and  58  FR  48040,  published  on 
September  14,  1993.  - 

The  letter  to  the  Commissfuner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MDU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comminee  for  the  Implementation  of  Textile 
Agreements 

August  4,  1994. 
Commissioner  of  Customs, 
Deportment  of  the  Treasun:  Washington.  DC 
.20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  June  16.  1993.  September 
H,  1993  and  July  21.  1993.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  Those  directives  concern 
imports  of  cotton  and  man-made  fiber  textile 
products  in  Categories  340/640,  341/641  and 
347/348,  respectively,  produced  or 
manufactured  in  Qatar  and  exported  during 
the  twelve-month  periods  June  30.  1993 
through  June  29,  1994  (Categories  340/640); 
September  24,  1993  through  September  23. 

1994  (341/641):  and  July  28,  1993  through 
July  27.  1994  (Categories  347/348). 

Effective  on  August  12,  1994,  you  .ire 
directed  to  amend  the  aforementioned 
restraint  periods  for  Categories  340/040.  341/ 
041  and  347/348  to  begin  on  January  1.  1994 
and  extend  through  December  31.  1994. 
Futsuant  to  the  Slemorandum  of 
I'nder'-.tanding  dated  June  28.  1994  bpiui-t-n 
IheGo.ernmentspf  the  United  Sta'es  and  rhc 
State  of  Qatar,  ihe  fevels  for  the  1994 
ri^strai  ^\  period  shall  be  as  follows: 


Category 

Twelve-month  restraint 
hmit ' 

340.'640  

325  000  dozen 

341/641   .. 

150  000  do7Pn 

347/348 

370,000  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1993. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
I'.S.C.  1854):  pursuant  to  the  Memorandum 
of  Understanding  dated  June  28.  1994 


between  the  Governments  of  the  United 
States  end  the  State  of  Qatar:  and  in 
aciordtince  with  the  provisions  of  Executive 
Order  11651  of  March  3,  1972.  as  amended, 
you  art  directed  to  prohibit,  effective  on 
August  12.  1994.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-nisde  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  State  of  Qatar  and 
exported  during  the  periods  June  30,  1993 
through  December  31.  1993  for  Categories 
340/640;  September  24,  1993  through 
Der  ember  31.  1993  for  Categories  341/641: 
and  July  28,  1993  through  December  31,  1993 
for  Categories  347/348,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Restraint  limit ' 

340/640  

341/641   

151,874  dozen. 
28  776  dozen 

347/34B  

148,748  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  June  29, 
1993  (Categories  340/640);  September  23, 
1993  (Categories  341/641);  and  July  27,  1993 
(Categories  347/348). 

Goods  exported  in  excess  of  the  limits 
established  for  the  periods  June  30,  1993 
through  December  31.  1993:  September  24, 
1993  through  December  31,  1993;  and  July 
28.  1993  through  December  31,  1993  shall  be 
charged  to  the  period  January  1. 1994    ■ 
through  December  31, 1994. 

You  ere  directed  to  deduct  the  following 
a.mounis  from  the  charges  made  to  the 
following  categories  for  the  January  1,  1994 
through  December  31,  1994  period.  These 
same  amounts  shall  be  charged  to  the 
corresponding  categories  for  the  periods  June 
30.  1993  through  December  31,  1993 
fCategories  340/640);  September  24.  1993 
through  December  31.  1993  (Categories  341/ 
ji41).  and  July  28.  1993  through  Dec  ember  31. 
1993  (Categories  347/348). 


Category 

Amount  to  tx  de- 
ducted/charged 

340      . 

151  246  dozen 

341    .. 

18  599  dozen 

347  ... 

36  000  dozen 

348  ... 

60  418  dozen 

540    .. 

6J1      .. 

628  dozen. 
-0-. 

In  I  .HTymg  out  the  above  dirt;(,!;on<:.  the  - 
Comriu.-- -.inner  of  Customs  should  construi; 
fiitr\  :oto  the  United  States  for  consumption 
to  !,",,Juiie  entr\-  for  coiisumplion  i!ilo  the 
CommonwiMlth  of  Puerto  Rico. 

The  Committee  for  the  Implenic^ntation  of 
Tpxti!"  .•^greements  has  determined  that 
these  .ittions  fall  within  the  foreign  affairs 
t'xieptiijn  of  the  rulemaking  provisions  of  ."i 
use.  553(a)(]l. 

Simerely. 

K 1  la  D.  Hayes, 

ChainiKm.  Committee  fnr  the  Uv.pU-iw.ntritinn 
ofTcxtiir  .-Xgreements. 

|KR  Doc.  94-19474  Filed  8-9-94;  8:41  an;] 
BILLING  CODE  3510-OR-F 


Anouncing  the  Availability  of  the  1990 
Annex  A  Import  Data  to  the  Agreement 
on  Textiles  and  Clothing 

August  5.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Announcing  the  availability  of 
the  1990  Annex  A  Import  Data. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Daly.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-1450. 

SUPPLEMENTARY  INFORMATION: 

Authorit}-:  Executive  Order  11651  of  Man  h 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  is  making  available  to  the  public 
the  1990  Annex  A  (to  the  Agreement  on 
Textiles  and  Clothing)  U.S.  Import  Data 
by  Harmonized  Tariff  Number, 

This  document  is  a  draft  working 
document.  CITA  therefore  reserves  the 
right  to  revise  and  modify  such 
document.  Any  subsequent 
modifications  will  be  published  in  the 
Federal  Register. 

Interested  parties  should  call  Keith 
Daly  at  (202)  482-1450  to  request  this 
information. 

See  59  FR  26212,  published  on  Mav 
19,  1994;  59  FR 29781,  published  on" 
June  9,  1994;  and  59  FR  36428, 
published  on  July  18, 1994. 
Rita  D,  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreement<;. 

IFR  Doc.  94-19536  Filed  8-9-94:  8:45  ami' 

BILLING  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  Department  of  tho  Navy,  DOD. 

ACTION:  Notice  of  availability  of 
invRHtions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
.S(?cretary  of  the  Navy  and  are  made 
available  for  licensing  ty  the 
Department  of  the  Navy, 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231. 
for  S3. 00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
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Information  Service  (NTIS).  Springfield. 

Virginia  22161  for  $6.95  each  ($10.95 

outside  North  American  Continent). 

Requests  for  copies  of  patent 

applications  must  include  the  patent 

application  serial  number.  Ofaims  are 

deleted  from  the  copies  of  patent 

applications  sold  to  avoid  premature 

disclosure. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

R.J.  Erickson.  Staff  Patent  Attorney. 

Office  of  Naval  Research  (Code  OOCC). 

Arlington,  Virginia  22217-5660, 

telephone  (703)  696-4001. 

Patent  5,189.590:  CLOSED-LOOP 
MULTI-SENSOR  CONTROL  SYSTEM 
AND  METHOD;  filed  25  July  1990; 
patented  23  February  1993. 

Patent  5,218,576:  UNDERWATER 
TRANSDUCER;  filed  22  May  1992; 
patented  June  8, 1993. 

Patent  5,230,848:  METHOD  OF 
THERMOCHEMICALLY  TREATING 
SILICON  CARBIDE  FIBERS  DERIVED 
FROM  POLYMERS;  filed  18  February 
1992;  patented  27  July  1993. 

Patent  5,234,758:  NONLINEAR 
OPTICAL  COMPOSITES  OF  METAL 
CLUSTER  LADEN  POLYMERS;  filed 
3  June  1992;  patented  10  August  1993. 

Patent  5,237,018:  INTERPENETRATING 
POLYMER  NETWORK  ACOUSTIC 
DAMPING  MATERL\L;  filed  28 
August  1991;  patented  17  August 
1993. 

Patent  5,242.150:  ROTARY 
HYDRAULIC  SERVO  AND 
THROTTLE  VALVE;  filed  September 
30. 1992;  patented  September  7. 1993. 

Patent  5.247,894:  PRO-SUBMARINE 
MOBILE  DECOY;  filed  28  February 
1962;  patented  28  September  1993. 

Patent  5,248.114:  ADAPTIVE 
AUTOPILOT;  filed  20  June  1974; 
patented  28  September  1993. 

Patent  5.250.954:  COLOR-CODED 
RADAR  PLAN  POSITION 
INDICATOR;  filed  28  June  1991; 
patented  5  October  1993. 

Patent  5,251.848:  SPACE  SHUTTLE 
WHEEL  ACCELERATION  SYSTEM; 
filed  14  May  1992;  patented  12 
October  1993. 

Patent  5,253,216:  SONAR 
COUNTERMEASURE;  filed  28 
December  1962;  patented  12  October 
1993. 

Patent  5,255,564:  APPARATUS  FOR 
THE  DISCRIMINATION  OF 
CHEMICAL  LIQUIDS  VIA  SOUND 
SPEED  MEASUREMENTS;  filed 
August  22,  1991;  patented  October  26, 
1993. 

Patent  5,257,324:  ZERO-TIME-DELAY 
VIDEO  PROCESSOR  CIRCUIT;  filed  1 
November  1991;  patented  26  October 
1993. 

Patent  5.257.556:  TORQUE 
APPLICATION  TECHNIQUE  AND 


APPARATUS;  filed  14  December 
1992;  patented  2  November  1993. 

Patent  5,258,937:  ARBITRARY 
WAVEFORM  GENERATOR;  filed  13 
April  1992j  patented  2  November 
1993. 

Patent  5.259,061:  FABRICATION  AND 
PHASE  TUNING  OF  AN  OPTICAL 
WAVEGUIDE  DEVICE;  filed  16 
November  1992;  patented  2  November 
1993. 

Patent  5,260,414:  SPIROBISLACTONE 
ACRYLATE  POLYMERS;  filed  25 
June  1992;  patented  9  November 
1993. 

Patent  5,261,151:         ' 
MULTIFILAMENT  ARY 
SUPERCONDUCTING  CABLE  AND  A 
METHOD  OF  MANUFACTURING  IT; 
filed  7  July  1992;  patented  16 
•  November  1993. 

Patent  5,261,300:  WRENCH  FOR 
INSTALLING  AN  ELECTRICAL 
CONNECTOR;  filed  26  October  1992; 
patented  16  November  1993. 

Patent  5.261,344:  SELF-CONTAINED 
SYSTEM  FOR  SHIP  PROTECTION 
AGAINST  MOORED  CONTACT 
MINES;  filed  21  November  1991; 
patented  16  November  1^3. 

Patent  5.261,616:  MULTI-LAYERED 
TRANSLATED  RIB-STIFFENED 
COMPOSITE  HOLLOW  CYLINDER 
ASSEMBLY;  filed  18  February  1992; 
patented  16  November  1993. 

Patent  5,262,362:  COATINGS  FOR  SI02 
OPTICAL  FIBERS;  filed  22  June  1992; 
patented  16  November  1993. 

Patent  5,262,514:  POLYMER  FROM 
DIIMIDO-DI-PHTHALONITRILE;  filed 

^12  March  1992;  patented  16 
November  1993. 

Patent  5,262.544:  5,7-DINITRO-5,7- 

DIAZA-1,3-DIOXABICYCLO(3:3:0) 
■  OCTAN-2-ONE;  filed  10  May  1993; 
patented  16  November  1993. 

Patent  5.263,433:  HYBRID  H\T)ROFOIL 
STRUT  LEADING  EDGE  EXTENSION; 
filed  17  August  1992;  patented  23 
Navember  1993. 

Patent  5.264.511:  POLYMERS  OF  BIS 
(ETHYNYLSTYRYL)  BENZENE  AND 
RELATED  MONOMERS;  filed  30  June 
1992;  patented  23  November  1993. 

Patent  5.264,693:  MICROELECTRONIC 
PHOTOMULTIPLIER  DEVICE  WITH 
INTEGRATED  CIRCUITRY;  filed  1 
Julv  1992;  patented  23  November 
1993. 

Patent  5.264.722:  NANOCHANNEL 
GLASS  MATRIX  USED  IN  MAKING 
MESOSCOPIC  STRUCTURES;  filed  12 
June  1992;  patented  23  November 
1993. 

Patent  5.265.069:  BLANKET  ARRAY 
ADHESION  SYSTEM;  filed  27  April 
1979;  patented  23  November  1993. 

Patent  5,266,099:  METHOD  OF 
PRODUCTION  OF  CLOSED  ALL 


SPHERICAL  POROSITY  IN  SPRAY 
FORMED  METALS;  filed  11  August 
1992;  patented  30  November  1993. 

Patent  5,266.155:  METHOD  FOR 
MAKING  A  SYMMETRICAL 
LAYERED  THIN  FILM  EDGE  FIELD- 
EMITTER-ARRAY;  filed  30  November 
1992;  patented  30  November  1993. 

Patent  5.266,532:  METHOD  FOR 
LASER-ASSISTED  SILICON 
ETCHING  USING  HALOCARBON 
AMBIENTS;  filed  12  December  1991; 
patented  30  November  1993. 

Patent  5,266,675:  ENERGETIC 
POLYMER;  filed  13  July  1992; 
patented  30  November  1993. 

Patent  5,267,070:  UNDERWATER  IR 
COMMUNICATION  SYSTEM;  filed  5 
May  1992;  patented  30  November 
1993. 

Patent  5.267,220:  TARGET 

SURVEILLANCE  AND  DESTRUCT 
SYSTEM:  filed  18  April  1969; 
patented  30  November  1993. 

Patent  5,267.254:  COLOR  CENTER 
LASER  WITH  TRANSVERSE 
AUXILIARY  ILLUMINATION;  filed 
15  April  1992;  ^tented  30  November 
1993. 

Patent  5.268.304:  METHOD  OF 
DETERMINING  THE 
CONCENTRATION  OF  A  CHEMICAL 
INTEREST  IN  A  SOLUTION:  filed  7 
March  1991;  patented  7  December 
1993. 

Patent  5.268.875:  ACOUSTIC  DECOY; 
filed  11  May  1967;  patented  7 
December  1993. 

Patent  5,268,920:  SYSTEM  FOR  END- 
PUMPING  A  SOLID  STATE  LASER 
USING  A  LARGE  APERTURE  LASER 
DIODE  BAR;  filed  6  November  1991; 
patented  7  December  1993. 

Patent  5,269,890:  ELECTROCHEMICAL 
PROCESS  AND  PRODUCT 
THEREFROM;  filed  31  December 
1992;  patented  14  December  1993. 

Patent  5,270.252:  METHOD  OF 
FORMING  PLATINUM  AND 
PLATINUM  SILICIDE  SCHOTTKY 
CONTACTS  ON  BETA-SILICON 
CARBIDE;  filed  28  July  1992;  patented 
14  December  1993. 

Patent  5,270.705:  TELEMETRY  DATA 
WORD  SELECTOR  AND 
PROCESSOR:  filed  20  September 
1991;  patented  14  December  1993. 

Patent  5,270.853:  METHOD  AND 
APPARATUS  FOR  IMAGING  AN 
OBJECT  IN  OR  THROUGH  A 
SCATTERING  MEDIUM  BY  USING 
MULTIPLE-WAVE  MIXING:  filed  30 
November  1992;  patented  14 
December  1993. 

Patent  5,271,076:  METHOD  PROVIDING 
OPTIMUM  OPTICAL  TRANS 
ALIGNMENT  IN  A  PASSIVE  MULTI- 
CHANNEL HBER  OPTIC  ROTARY 
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JCMNT;  filed  5  October  1992;  patented 

14  December  1993. 
Patent  5,271,328:  PENDULUM  BASED 

POWER  SUPPLY  FOR  PROJECTILES; 

filed  22  January  1993;  patented  21 

December  1993. 
Patent  5,271 .332;  MODIHED  CHANNe_ 

EFFECT  FOR  SOLID  EXPLOSIVE 

DETONA  nON  WAVES;  filed  2 

Octob«ir  1992;  patented  21  Decsmber 

1993. 
Patent  5^272,131:  METHOD  FOR 

FORMING  ALIGNED 

SUPERCONDUCTING  BI-  SR-CA-CU- 

O;  filed  21  March  1990;  patented  21 

Dt^cember  1993. 
Patent  5,272,237:  CARBORANE- 

(SILOXANE  OR  SILANE}- 

UNSATURATED  HYDROCARBON 

BASED  POLYMERS;  filed  30 

November  1992;  patented  21 

December  1993. 
Patent  5.272,476:  DATA  ACQUISITION 

SYSTEM  HAVING  NOVEL.  LOW 

POWER  ORCurr  for  time- 
division  MULTIPLEXING  ARRAY 
SIGNALS;  filed  4  April  1991; 
patented  21  December  1993. 

Patent  5,272.708:  TWO-MICRON 
MODELOCKED  LASER  SYSTEM; 
filed  30  October  1992;  patented  21 
December  1993. 

Patent  5,272,722:  LOW  LEVEL  SERL\L 
TRANSCEIVER;  filed  26  April  1991; 
patented  21  December  1993. 

Patent  5.272,908:  FLAME  POSITION 
ULTRASONIC  INTERFERC»-<ETER; 
filed  6  February  1990;  patented  28 
December  1993. 

Patent  5,273,465: 
MAGNETOHYDRODYNAMIC 
BOUNDARY  LAYER  CONTROL 
SYSTEM;  filed  11  February  1993; 
patented  28  December  1993. 

Patent  5,274,103:  1.3,4-OXADIAZOLES 
CONTAINING  THE 
PENTAFLUOROTHK)  (SF5)  GROUP; 
filed  10  May  1993:  patented  28 

-  December  1993. 

Patent  5,274.361:  LASER  OPTICAL 
MOUSE;  filed  15  August  1991; 
patented  28  E)ecember  1993. 

Patent  5,274,775:  PROCESS  CONTROL 
APPARATUS  FOR  EXECUTING 
PROGRAM  INSTRUCTIONS;  filed  22 
January  1991;  patented  28  December 
1993. 

Patent  5,275,168:  TIME-GATED 
IMAGING  THROUGH  DENSE- 
SCATTERING  MATERL\LS  USING 
STIMULATED  RAMAN 
AMPLIFICATION;  filed  31  March 
1992;  patented  4  January  1994. 

Patent  5,275,966:  LOW  TEMPERATURE 
PROCESS  FOR  PRODUCING 
ANTIMONY-  CONTAINING 
SEMICONDUCTOR  MATERIALS; 
filed  8  July  1991;  patented  4  January 
1994. 


Patent  5.276.171:  2-AZIDO-2,2- 
DIFLOROETHANOL;  filed  10  May 
1993;  patented  4  January  1994. 
Patent  5,276,319:  METHOD  AND 
DEVICE  FOR  IMPROVED  IR 
DETECTION  WITH  COMPENSATION 
FOR  INDIVIDUAL  DETECTOR 
RESPONSE;  fikd  21  April  1092; 
pat«ited  4  January  1994. 

Patent  5.276.618:  DOORWAY  TRANSIT 
NAVIGATIONAL  REFERENCING 
SYSTEM;  filed  26  February  1992; 
patisited  4  January  1994. 

Patent  5,276,658:  ACOUSTIC  WINDOW; 
filed  19  November  1992;  patented  4 
January  1994. 

Patent  5.276,695:  MULllFREQUENCrV, 
RAPIDLY  SEQUENCED  OR 
SIMULTANEOUS  TUNABLE  LASER; 
filed  26  October  1992;  patented  4 
January  1994. 

Patent  5.278,352:  GROUNDING  RING 
FOR  GROUND  ADAPTERS;  filed  3 
July  1991;  patented  11  January  1994. 

Patent  5,278,498:  SURFACE 
CONFORMING  FLEXIBLE  EDDY 
CURRENT  PROBE  FOR  SCANNING 
VARYING  SURFACE  CONTOURS; 
filed  6  November  1992;  patented  11 
January  1994. 

Patent  5.278,966:  TOROIDAL 
COMPUTER  MEMORY  FOR  SERL\L 
AND  PARALLEL  PROCESSORS;  filed 
26  June  1990;  patented  11  January 
1994. 

Patent  5,279,149:  DIELECTRIC 
VISCOMETER  INCLUDING  FUCED 
AND  VARIABLE  CELLS;  filed  22  June 
1992;  patented  18  January  1994. 

Patent  5.279,247:  SUBMARINE  MAST 
FAIRING  BEARING 
CONFIGURATION;  filed  28  June 
1991;  patented  18  January  1993. 

Patent  5,280,287:  CODED 
IDENTIFICATION  AND 
POSrriONING  SYSTEM;  filed  30  June 
1992;  patented  18  January  1994. 

Patent  5,280,335:  FIBER-OPTIC 
TESTING  SYSTEM  HAVING  A 
DETECTION  CIRCUIT;  filed  26  May 
1992;  patented  18  January  1994. 

Patent  5,280,761:  COMBINED 
BULBOUS  BOW  AND  SONAR  DOME 
FOR  A  VESSEL;  filed  17  August  1992; 
patented  25  January  1994. 

Patent  5,281,274:  ATOMIC  LAYER 
EPITAXY  (ALE)  APPARATUS  FOR 
GROWING  THIN  FILMS  OF 
ELEMENTAL  SEMIDONDUCTORS; 
filed  4  February  1993;  patented  25 
January  1994. 

Patent  6.281,672:  METHOD  OF 
LOWERING  THE  REACTION 
EXOTHERM  IN  THERMALLY 
POLYMERIZED  ACETYLENE 
TERxMlNATED  RESINS;  filed  10 
September  1992;  patented  25  January 
1994i 


Patent  5.281.735:  DISILANOATES  OF 
DISILACYCLOHEXADIENES;  filed  20 
July  1993;  patented  25  January  1994.- 

Patent  5.281.894:  DUAL  CAVITY  FOR  A 
DUAL  FREQUENCY  GYROTRON; 
filed  28  September  1990;  patented  25 
January  "i^tjA. 

Patent  5.282^lc:  DUAL  VALVE  PLATE 
TWO-WAY  PRESSUREfRELIEF 
VALVE;  filed  23  February  1993; 
patented  1  February  1994. 

Patent  5.282,876:  INVERSE  FLASH 
STEAM  PURIFIER;  filed  31  July  1990; 
patented  1  February  1994. 

Patent  5,282.936;  DECOMPOSITION  OF 
HALOGENATED  AND 
POLYHALOGENATED  ORGANIC 
MATERIALS  BY  ELECTRIFIED 
MICROHETEROGENEOUS 
CATALYSIS;  filed  21  January  1992; 
patented  1  Febraary  1994. 

Patent  5,283,138:  LIGHTWEIGHT  ZINC 
ELECTRODE;  filed  27  July  1993; 
patented  1  February  1994. 

Patent  5,283,530:  ELECTRON 
ACCELERATION  SYSTEM;  filed  12 
September  1991;  patented  1  February 
1994. 

Patent  5,284,061:  INTEGRAL    ' 
PRESSURE  SENSOR;  filed  21 
September  1992;  patented  8  February 
1994. 

Patent  5.284,106:  SUPERCONDUCTING 
ELECTROMAGNETIC  TORPEDO 
LAUNCHER;  filed  11  February  1993; 
patented  8  February  1994. 

Patent  5.284,697:  COMPOSITE 
STRUCTURES  HAVING  ORGANIC 
MATRICES  AND  DUPLEX  ZINC/ 
CERAMIC  FIRE  BARRIERS;  filed  13 
August  1992;  patented  8  February 
1994. 

Patent  5,285,067:  MICROWAVE 
DETECTION  OF  A 
SUTEi«ONDUCTING  INFRARED 
SENSOR;  filed  5  March  1992; 
patented  8  February  1994. 

Patent  5,285.467:  COMPACT,  - 
EFFIQENT,  SCALABLE 
NEODYMIUM  LASER  CO-DOPED 
WITH  ACTIVATOR  IONS  AND 
PUMPED  BY  VISIBLE  LASER 
DIODES;  filed  22  February  1993; 
patented  8  February  1994. 

Patent  5,285,633:  COOLANT 
SUBSYSTEM  FOR  A  TORPEDO 
PROPULSION  SYSTEM;  filed  23 
March  1 993;  patented  1 5  February 
1994. 

Patent  5.286.176:  ELECTROMAGNETIC 
PUMP;  filed  6  May  1993;  patented  15 
\  February  1994. 

P^ent  5.286,803:  COUMARIN  DYES 
AND  SIDE-CHAIN  COUMARIN  DYE- 
SUBSTITUTED  POLYMERS  WHICH 
EXHIBIT  NONLINEAR  OPTICAL 
PROPERTIES;  filed  26  Novei^wr 
.1990;  patented  15  Febfuary  1994. 
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Patent  5.287.378:  HOLMIUM  QUASI- 
TWO  LEYTL  LASER;  filed  :^0 
December  1992;  patented  15  February 
1994. 

Patent  5.287.727:  FIXTURE  FOR 
PRESSURE  TESTING  SIGHT 
GLASSES;  filed  19  June  1992; 
patented  22  February  1994. 

Patent  5.288.114:  ATTACHMENT 
METHODOLOGY  FOR  COMPOSITE 
CYLINDER  ASSEMBLY:  filed  7  April 
1992;  patented  22  February  1994. 

Patent  5,288.205:  INDIA-STABILIZED 
ZIRCON  lA  COATING  FOR 
COMPOSITES;  filed  26  Septe 
1990;  patented  22  February  1^ 

Patent  5,288,371:  OXIDATION  r 
ORGANIC  MATERL\LS  BY 
ELECTRIFIED 

•  MICROHETEROGENEOUS 
CATALYSIS;  filed  21  January  1992; 
patented  22  February  1994. 

Patent  5,289,194:  COMBINER  FOR  TVVO 
DIMENSIONAL  ADAPTIVE 
INTERFERENCE  SUPPRESSION 
SYSTEM;  filed  25  June  1992;  patented 
22  February  1994. 

Patent  5,289,304:  VARIABLE  RATE 
TRANSFER  OF  OPTICAL 
INFORMXTION;  filed  24  March  1993; 
patented  22  February  1994. 

Patent  5.289.482:  INTRACAVITY- 
PUMPED  2.1  \iM  HOV:YAG  LASER: 
filed  30  December  1992;  patented  22 
February  1994. 

Patent  5,290.599:  POLYURETHANE 
SELF-PRIMING  TOPCOATS;  filed  16 
April  1993;  patented  1  March  1994. 

Patent  5.290.839:  POLYURETHANE 
SELF-PRIMING  TOPCOATS;  filed  25 
August  1992;  patented  1  March  1994. 

Patent'5. 290,840:  POLYURETHANE 
SELF-PRIMING  TOPCOATS;  filed  29 
September  1992;  patented  1  March 
1994. 

Patent  5,290.960:  DIACETYLENIC 
■  Fi  lOSPHOLIPIDS  CONTAINING 
HETEROATOM  NEAR 
DIACETYLENIC  FUNCTIONALITY 
FOR  MODULATION  OF 
MiCROSTRUCTURE  MOPJ^HOLOGY; 
filed  25  February  1993:  patented  1 
March  1994.       ' 

Patent  5.291,194:  APPAR^^TUS  FOR 
INTERCONNECTING  AN 
UNDERWATER  VEHICLE  AND  A 
FREE-FLOATING  POD;  filed  12  April 
1993:  patented  1  March  1994. 

Patent  5,291.266:  DEPOLARIZED  LIGHT 
SOURCE  FOR  FIBER  OPTIC 
SENSORS;  filed  13  December  1991; 
patented  1  March  1994. 

Patent  5,291.459:  SIGNAL  PROCESSOR 
HAVING  MULTIPLE  DISTRIBUTED 
DATA  BUFFERS;  filed  7  May  1993; 
patented  1  March  1994. 

Patent  5.291.611:  MODULAR  SIGNAL 
PROCESSING  UNIT;  filed  23  April 
1991;  patented  1  March  1994. 


Patent  5.291.731:  TORPEDO  WITH 
EXTERNAL  COMBUSTION  ENGINE 
HAVING  AN  EXPANSION  • 
CHAMBER;  filed  23  March  1993; 
patented  8  March  1994. 

Patent  5.291,784:  FLUID  DYNAMIC 
LINEAR  ACCELEROMETER;  filed  17 
May  1993:  patented  8  March  1994. 

Patent  5.292.779:  CARBOR.'KNE- 
(SILANE  OR  SILOXANEj- 
UNSATURATED  HYDROCARBON 
BASED  THERMOSETTING 
POLYMERS:  filed  17  December  1992; 
filed  8  March  1994. 

Patent  5.292.851:  SUBSTITUTED 
SILYL-TERMINATED  COMPOUNDS 
AND  POLY\{ERS  THEREOF;  filed  10 
August  1992;  patented  8  March  1994. 

Patent  5.292.854:  SYNTHESIS  OF 
PHTHALONITRILE  RESINS 
CONTAINING  ETHER  AND  IMIDE 
LINKAGES  WITH  AROMATIC 
DIAMINE  CURING  AGENT;  filed  30 
July  1992;  patented  8  March  1994. 

Patent  5.292.927:  FLUORINATED 
RESINS  WITH  LOW  DIELECTRIC 
CONSTANT;  filed  26  February  1992; 
patented  8  March  1994. 

Patent  5.292.951:  1.3,4-OXADIAZOLES 
CONTAINING  THE 
PENTAFLUOROTHIO  (SF5)  GROUP; 
filed  10  September  1993;  patented  8 
March  1994. 

Patent  5,293,218:  INTERFEROMETRIC 
JFTOT  TUBE  DEPOSIT  MEASURING 
DEVICE;  filed  30  June  1992;  patented 
8  March  1994. 

Patent  5,293,403:  PULSE  DISCHARGE 
LASER  WITH  PASSIVE  ARC 
PROTECTION;  filed  30  September 
1992;  patented  8  March  1994. 

Patent  5,294.240:  METHOD  OF 
FORMING  WA\t:GU1DES  WITH  ION 
EXCHANGE  OF  HALOGEN  IONS; 
filed  1  Sipti'.iiber  1Q92:  patented  15 
March  1934. 

Patent  5.2'^4.2G8.  MET'iOn  FOR 
MAKING  A  NO::MAy\ETIC 
ALLOY;  filed  2  D;L.pmt)er  1992; 
patented  15  .Mc;-cti  1994.   ' 

Patent  5.294.557:  IMPLANTING 
J.MPL  RITIES  IN  SPMiGONDUCTORS 
AND  SLM!Ci:)NDUCTUR 
IMPLANTED  W  ll  H  I."  IPURITIES; 
filed  26  .\ugust  IVjI:  p.A<:r.'>:d  15 
March  1994. 

Patent  5.294,9  =6:  RADAK  SECTOR 


BLANKER; 
patented  1' 


fiU'd  7  liine  1093; 
.M^rc.h  19&4. 


Patent  5.295..^2a:  CENTRIFUGAL 
CASTING  OF  REINFORCED 
ARTICLES;  filed  17  May  1991; 
patented  22  March  1994. 

Patent  5.296.10&  ELECTRIFIED 
MICROHETEROGENEOUS 
CATALYSIS;  filed  21  January  1992; 
patented  22  March  1994. 

Patent  5.296.155:  STRATIFIED 
CARRIER  ELECTROVISCOUS 


FLUIDS  AND  APPARATUS;  filed  19 
September  1990;  patented  22  March 
1994. 

Patent  5.2B6,313:  LOW  DISCHARGE 
R-\TE  ALKALINE  B.\TTERY;  filed  16 
Fehrnir,'  ^993;  patented  22  March 
1994. 

Paten-  5.296,429:  PREPARATION  OF 
AN  ELECTROCATAL'iTlC  CATHODE 
FOR  AN  ALLMINLTVI-HYDROGEN 
PEROXIDE  BATTERY;  filed  21       - 
August  1992;  patented  22  March- 
1994. 

Patent  5.296.749:  SLTERCONDUCTOR 
MICROELECTRONIC  DEVICES  AND 
CIRCUITS  AND  A  METHOD  OF 
FABRICATING  THEREFOR:  filec'  5 
Februar>- 1992;  patented  22  Mnrch 
1994. 

Patent  5.296.865:  MTI  COMPATIBLE 
COHERENT  SIDELOBE  CANCELLER: 
filed  23  August  1974;  patented  22 
March  1994. 

Patent  5.297,227:  DISENGAGABLE 
ADAPTER  FOR  AN  OPTICAL  FIBER 
CONNECTION;  filed  18  March  1993; 
patented  22  March  1994. 

Patent  5,298,106:  METHOD  OF  DOPING 
SINGLE  CRYSTAL  DIAMOND  FOR 
•ELECTRONIC  DEVICES:  filed  8  July 
1991;  patented  29  March  1994. 

Patent  5.298,197: 
CHEMILUMINESCENT 
MICROEMULSIONS;  filed  6  October 
1988;  patented  29  March  1994. 

Patent  5,298.291:  EPOXY- 

FLTNCTIONAL  FLUOROPOLYOL 
POLYACRYLATE  COATING  OF 
OPTICAL  FIBERS;  filed  19  March 
1993;  patented  29  March  1994. 

Patent  5.298.484:  HIGH  TC  COPPER- 
OXIDE  SLTERCGNDUCTORS 
COMPRISING  TL-SR-CA-CU-0;  filed 
31  March  1992;  patented  29  March 
1994. 

Patent  5,299,449:  LIQ!  'ID  FLOW 

REACTOR  AND  N!ETHOD  OF  L'SING; 
filed  30  April  V^92.  patented  5  .\pnl 
1954, 

Patent  5,30C,44-,:  M-'THOD  FOR 
FABRICATING  COMPLEMLNTARY 
ENHANCEMENT  AND  DEiLETiON 
MODE  FIEID  EFFECT 
TR,\NSiSTORS  ON  A  SINGLE 
Sl'BSTR.^TE;  filed  30  June  1993. 
patented  5  .^pril  1994. 

Patent  5,301,051:  Ml'LTI  CHANNEL. 
COVERT.  NON-LINE-OF-SIGllT  L^' 
COMMUNICATION;  i.it  d  8  March 
1988;  patented  5  .^prii  1994. 

Patent  5.301.127:  HIGH  SPEED 
METHOD  FOR  PREDICTING  R.^DIO- 
WAVE  PROPAGATION;  filed  12 
February  1992;  patented  5  April  1994. 

Patent  5,301.166:  REMOTE  CO.NTROL 
COMMAND  SYSTEM;  filed  29  June 
1967;  patented  5  April  1994. 

Patent  5.301.219:  UNINTERRUPTED. 
ENHANCED-RATE  EVENT 


4es7i 
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SEQUENCER  WITH  MIXED-SPEED 
COUNTER  MODULES;  filed  18 
December  1991;  patented  5  April 
1994. 
Patent  5.301.904:  CANOPY  BREAKING 
DEVICE;  filed  17  March  1993; 
patented  12  April  1994. 
Patent  5,303.314:  METHOD  AND 
APPARATUS  FOR  POLARIZATION- 
MAINTAINING  FIBER  OPTICAL 
AMPUFICL\TION  WITH 
ORTHOGONAL  POLARIZATION 
OUTPUT;  filed  15  March  1993; 
patented  12  April  1994. 
Patent  5.303,710:  APPARATUS  FOR 
IMAGING  AN  OBJECT  IN  OR 
THROUGH  A  SCATTERING  MEDIUM 
USING  COHERENT  ANTI-STOKES 
RAMAN  SCATTERING;  filed  3 
November  1992;  patented  19  April 
1994. 
Patent  5,304.257:  TRIVALENT 
CHROMIUM  CONVERSION 
COATINGS  FOR  ALUMINUM;  filed 
27  September  1993;  patented  19  April 
1994. 
Patent  5.304,625:  PHOSPHAZENE- 
CONTAINING  AMINE  AS  CURING 
AGENT  FOR  PHTHALONITRILE- 
BASED  POLYMER;  filed  19  February 
1993;  patented  19  April  1994. 
Patent  5,305,075: 
MAGNETOSTRlCnVE 
TRANSDUCER  SYSTEM  HAVING  A 
.  THREE  DUAL-STRIP  FIBER  OPTIC 
MAGN  ETOSTRICnVE 
TRANSDUCERS  BONDED  INTO  A 
SINGLE  FIBER  MACH-ZEHNDER 
INTERFEROMETER;  filed  29  January 
1993:  patented  19  April  1994. 
Patent  5.305.414:  LOW  LOSS  GLASS 
AND  OPTICAL  RBERS  THEREFROM; 
filed  3  Ai2{jiist  1992;  patented  19  April 
1994. 
r.itnnt  5.306,b61:  .METHOD  OF 
MAKING  A  SEMICONDUCrOR 
DEVICE  USING  A  NANOCHANNEL 
GLASS  MATRIX:  filed  29  April  19U3; 
p.itf'ntpil  26  April  ■!9»j4. 
I'alpnt  5.306.H3G:  VOLATILE  CVD 
PRirUR.SORS  BASED  (5N  COFFER 
ALKOXIUKS  AND  MIXED  GHtJUP 
IlA-COi'PFR  ALKOXIDE.S.  fil.d  lU 
M.:,-'  h  \WA;  patrntfd  2(i  Annl  T^94 
I;il.-)i.1  5.30b  !J04  M',  JLTILAYER 
Mlf.KOHLnCTR'JNIC 
PI  lOrpMl'LTIPLIhR  Dii  Vith  VVITM 
A  STACKKD  .SFRIhS  OF  DY.'JODE 
AND  INSI  i|.AT!NG  LAYERS,  file.!  lb 
F»!br:ji)rv  1993.  pal.^ntcid  2frAnril 
19^)4 
Patnnt  5,30(>.927;  HKiH  CUHKENT 
AMPUFIER  UTILIZING  A 
lOSEPHSGN  JUNCTION  SCHOrPKY 
DIODE  THREE  TERMINAL  DEVICE: 
filed  15  August  1991;  palpntpd  215 
•  April  1994, 

!•..;•  .i;  5,.'t07.271:  REFLEXIVE 
TELEOPERATED  CONTROL  SYSTEM 


FOR  A  REMOTELY  CONTROLLED 
VEHICLE;  filed  28  September  1990: 
patented  26  April  1994, 
Patent  5,307,358:  WAVELENGTH 
DISPERSIVE  GAIN  ELEMENT  FOR  A 
TUNABLE  LASER;  filed  20  May  1993; 
patented  26  April  1994. 
Patent  5,307,395:  LOW-DAMAGE 
MULTILAYER  MIRROR  FOR  THE 
SOFT  X-RAY  REGION;  filed  30 
September  1992;  patented  26  April 
1994. 
Patent  5,309,007:  fUNfmON  FIELD 
'  EFFECT  TRANSI.STOR  WITH 
LATERAL  GATE  VOLTAGE  SWING 
(GVS-JFET):  filed  30  Sopt.finber  1991; 
patented  3  Mav  1994. 
Patent  5,310,989:  METHOD  FOR 
LASER- ASSISTED  ETCHING  OF  lU-V 
AND  III- VI  SEMICONDUCTOR 
■     COMPOUNDS  USING 

CHLOROFLUOROCARBON 
AMBIENTS;  filed  21  January  1992; 
patented  10  May  1994. 
Patent  5,310,990:  METHOD  OF  LASER 
PROCESSING  FERROELECTRIC 
MATERIALS;  filed  3  June  1991; 
patesated  10  May  1994. 
Patent  5,31 1,067:  HIGH 
PERFORMANCE  PULSE 
GENERATOR;  filed  15  June  1992; 
patented  10  May  1994. 
Patent  5.311,098:  'iNTEPJ-ERENCE 
PHOTOCATHODE;  filed  26  May 
1992;  patented  10  May  1994. 
Patent  5,312,585:  CORROSION 
INHIBITION  IN  HIGH 
TEMPERATURE  ENVIRONMENT; 
filed  28  June  1993;  patented  17  May 
1994. 
Patent  5,313,477:  RARE  EARTH  ION 
DOPED  CW  CASCADE  FIBER  LASER; 
filed  30  October  1992;  patent('d  17 
M.iy  1994. 
Piter.t  5.314.802;  LIGHT  EMISSION  OR 
AB.SORBANCE  BASED  BINDING 
ASSAYS;  filwl  'j  A^'nl  1992;  patented 
24  May  1994. 
I'atent  :i.Ji4.-6Bb:  1  ORMATION  OF 
SliPtRCONDU(:T!N(;BI-.SK-r.AC.U- 
O  FlUlS  BY  OKCANOMTH  ALLIC 
CHEMICAL  VAPOR  DKI-J.S1-|  iON; 
filediie  May  1089;  patented  24  Mav 
14- 1-1  ' 

MAGNLTOSTRlLTlVi:  TOF.gUE 
ShNS(JR.  fileti  23  Octoix:;  l<)92, 
p.itfB'-xi  .n  \U\  1994. 

li-.tent  5.31 6.050;  METHOD  iOR 
QUANTITATIVE  CAIJBR/.TION  OF 
IN  sniJ  OPTICAL  (.HEMICAL 
MHASliRI-AlENTS  IN  .SOILS  I 'SING 
SOIL  CLASS  AND 

CHAKACrERlSTICS;  fi|pd  20  lan.inry 
1993;  patented  31  Mav  1994 

Patent  5.318,801 :  SUB.STRATI-: 
TEMPERATURE  ttDNTROL 
APPARATl  iS  AND  TECHNIQI  )£  FOR 


CVD  REACTORS;  filed  18  May  1993; 
patented  7  Jime  1994. 
Patent  5.319.440:  HBER  OPTIC 

GYROSCOPEfS  WITH  DEPOLARIZED 

LIGHT;  filed  25  August  1992; 

patented  7  June  1994. 
Patent  5,319,652:  SUPER 

LUMINESCENT  LIGHT  SOURCE; 

filed  29  January  1993;  patented  7  Juno 

1994. 
Patent  5,320,978:  SELECTIVE  AREA 

PLATINUM  FILM  DEPOSITION;  filed 

30  July  1993;  patented  14  June  1994. 
Patent  5.321.333:  TORSIONAL  SHEAR 

WAVE  TRANSDUCER;  filed  6  April 

1993;  patented  14  June  1994. 
Patent  5,323.126:  SELF-INITIALIZING 

CIRCUIT  LINK;  filed  30  June  1993; 

patented  21  June  1994. 
Patent  5,325,011:  TRANSDUCERS  AND 

METHOD  FOR  MAKING  SAME;  filed 

9  June  1993;  patented  28  June  1994. 
Patent  Application  08/000,031: 

DIGITAL  BEAMFORMING  AND 

FILTERING  CIRCUIT;  filed  11  May 

1992. 
Patent  Application  08/001,978:  DUAL- 
FREQUENCY  SONAR  SYSTEM;  filed 

8  January  1993. 
Patent  Application  08/020,932: 

COMPOSITE  COUPLING  FOR 

TOWED  ARR^AYS;  filed  22  Febroary 

1993. 
Patent  Application  08/021,388: 

HELMET  HEAD  TRACKING 

MOUNTING  DEVICE:  filed  23 

February  1993. 
Patent  Application  08/033,223: 

DI.SENGAGABLE  ADAPTER  FOR  AN 

OPTICAL  CONNECTOR:  filed  18 

March  1993. 
Patent  Application  08/043,069: 

TELEPHONE  LINE  SELECTOR  AND 

CALL  ACCOUNTANT:  filed  5  April 

1993. 
Patfint  Application  08/053,763:  ICE 

PENETRATINC;  BUOY;  filed  15  April 

19:)! 
-P;itc!:t  Applicsfion  tW/054,497: 

POLYi  IRETHANE  SELF-PRI>4ING 

TOPCOATS;  file.1 16  April  1993. 
Patent  Application  0«/063,a44:  FLUID 

DYNAMIC  LINEAR 

A(:CELKRf)MEn-:R;  filed  17  May 

P:j(<M5f  Appln..3itorj  OJJ/069.816:  REAL- 
TIME DI.STRIBliTED DATA  BA.SE 
LOCKING  MA?>IAGER;  filed  1  Juno 
1993. 

P:it»>nt  Apj))i{;alinn  08/074,514-  DATA 
STRUCT!  IRE  EXTRACTION. 
CONVERSION  AND  DISPLAY  TOOL: 
filed  10  June  1993. 

Patent  Application  08/080.155: 
CONTRtDL  SYSTEM  FOR  TRACKING 
NONLINEAR  SYSTEMS;  filed  23  June 
1993. 

Patent  Application  08/083.403:  ON 
DEMAND,  NON-HALON,  HRE 
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EXTINGUKSHING  SYSTiTMS:  filwl 

jiin8  23,  IfiGI. 

AUiUMATICOATA 

SLi  .iMLNTATION  l/.imVJUZ  tOW 

TAKV.Kr  jVo'i  ;orj  analy.ts 

AlTI.ICAiiONS;  *'•]<  l  23  jsin-  l'j!« 
ME-n-!:;l.}OFrR()DliG.NCA 

SILICON  MrNrpRANE  ijsir:r.  a 

Sli  ICi  JN  ALLOY  ETf  xi  STOP 
LAYER:  n;ud:30fi;r,c  199?. 
I'iiicnt  Applicitinn  OofOPn  'W- 
IJN'DLK'vVATSR  SdLTND  SOC'R'  '■: 
Wrra  REMOTE  CONTTROI  LED 
ACTUATOR;  nied  12  July  1993. 
Pfltnnt  Apnlication  08/089,915: 
FLEXIBLE  DRIVE  SHAFT  COUPLING; 
filed  12  July  1993. 
Patent  Application  08/096,088;  SHIP'S 
ATTITUDE  DATA  CONVERTER;  filed 
21  July  1993. 
Patent  Application  08/098.969: 
SYSTEM  FOR  CONDITIONLNG  AN 
ELECTRON  BEAM  FOR  IMPROVhD 
FREE-ELECTRON  LASER 
OPERATION;  filed  29  July  1993. 
Patent  Application  08/099,489: 
DISCRETE  VACUUM  ULTRA  VIOLET 
REFLECTIVE  INTERFERENCE 
FILTER;  filed  27  July  1993. 
Patent  Application  08/099,639: 
PROCESS  FOR  THE  PREPARATION 
OF  HEADGROUP-MODIFTED 
PHOSPHOLIPIDS  USING 
PHOSPHATIDYLHYDROXYALKAN- 
OIS  AS  INTERMEDIATES;  filed  30 
July  1993. 
Patent  Application  08/100.798:  SAG 
COMPENSATED  VIBRATION 
ISOLATION  MOUNT;  filed  2  AiiRiist 
1993. 
Palent  Applic:ation  08/102.023 
SIMPLIFIED  REUSABLE  SCJNOBUOV 
LAUNCHER:  filed  28  July  1993. 
Palfint  Application  08/102.924:  FIBER 
OP'I  \r  CONTINUOUS  TRUE  TIME- 
.      DELAY  MnnilLATOR:  filed  b  A.!Q,,st 
1')0.i. 
Patent  .Ajipiifration  08/102  933: 
OiTICAL  IMMU.\'OASSAY  F(JH 
MIf:RC>l3L\L  ANALY  n;S  U.SiN(; 
N(jNSFF:CIFR;  DYES:  fil,-,!  f,  Ai;-.)M 
1993. 
Pal<T,t  Appljr  »ti(j;i  OH/lO.'i.Jlfi 
METHOD  FOR  IMPR(rv'!\G 
EL[;(  ;TR1}MA(1\'ETIC  SHHLDiNf ; 
Pf-RFORMANTE  OF  COMl'tJSnE: 
MATI.RIALS  BY  ELKCIKOI'LATINC; 
filiui  30  July  1093. 
IVilvnt  Application  OH/lO.'j.HlH. 
MEFHOD  FOR  l.Vn>R()ViN<; 
FLl-CTROMACN'lTIC  SI  iiELIJi\'f ; 
PERFORMANCE  OF  COMP(  ).SnT; 
M.'\TL;RIALS  BY  ELECTTROPl  ILSING; 
filiui  30  July  1993. 
P.ili'nf  Application  08/n0.25b: 
ELECFRO-OPTICAL  COAXIAL  TOW 
CABLE:  filfd  19  August  1993. 


P.ifcnt  Applira!i<j.n  08/113,120- 

Rf:i'0.SIT10NABlE  SI  iRSTRATF  FOR 
Mlf;K(lSr;OPrr,;  nied  30  Aucjst  199.3. 

Piiltnt  Applicn.i'oD  03/1  lfi..5')2:' SINGLE 
LASiR  Mi.rHOi)  Ar^.I)  SYSn.-M  FOR 
MARINE  CHANNEL  MARKr.'Gr  filed 


30 


All;,!'St  I'jgj 


P.i'.MiI  Ai;r-!if  a'icn  OR/120  203' 
-     .SYSTEM  FUR  ErFr:(T!NG 
l.'NDER WATER  COUPLINt;  OF 
Oi^TICAL  FiDSJR  CABLES 
C;i  ^.K.Ar.n.Ri/v;;)  RY  A  NOVEL 

LATERAL  AR>»?  CABLE  C^PTliRE 
MECHANISM,  f  :,;d  13  Septnmher 
1993. 
P;rtent  Applicatiur.  08/120,878: 
SYSTEM  FOR  !-EFECTIN(; 
UNDERWATER  COUPUNG  OF 
OPTICAL  FIBER  CABLES 
CHARACTERIZED  BY  A  NOVEL  V- 
PROBE  CABLE  CAPTURE 
MECHANISM;  filed  13  September 
1993. 
Patent  Application  08/121,010: 
REINFORCED  FO/\M  CORE 
ACOUSTIC  BAFFLE;  filed  14 
September  1993. 
Palent  Application  08/122,671:  FIBER 
OPTIC  TRUT  TIME-DELAY  ARRAY 
ANTENNA  FEED  SYSTEM;  Bled  17 
September  1993. 
Patent  Application  08/123.665: 
METHOD  OF  FABRICATING  SUB- 
HALF-MICRON  TRENCHES  AND 
HOLES;  20  September  1993. 
Patent  Application  08/123,959: 
NONLINEAR  FREQUENCY 
CONVERSION  OPTICAL  FILTER; 
filed  20  September  1993. 
Patent  Application  08/127.145- 
ENHANCED  ADAFHVE 
STATISTIC^.L  FILTER  PROVIDING 
IMPROVED  PERFORMANCE  FOR 
TARGET  MOTION  ANALYSIS  NOISE 
DISCRIMINATION;  filwl  22 
Soptombc-  1993 
Pntent  Applicalif^n  08/12"  173-  MASS- 
LOADED  COATJNG  FO.-;  .DEDUCING 
THH  RESONANT  FREQUENCE  UE  A 
CE.RA.MiC  DhSC.  fijfd  27  St«p!.>n)b.M 
1993. 
Patent  Application  08/127.181: 

CUi\ TKOI, LA BLE  CAMPER  Fi\  filod 
27  Sopffiiiber  l<)n3. 
r.i!r:n..^ppiKaIi'n  08/127,18-1: 

iN.si  ;!.ATi:n  \\a\  'Ntinv-;  si  u'PtwT 

FOR  LADDiJR  LINE;  ni,-<l  27 
S.-ptomher  1993. 
Patent  Apnlicijtinr-,  m/^2H  1;;;    EK,-! 

REIT n  noN  RA  it;.  Moni;  irn  ;k}  o 
F](  ;i  iRE  eight  laser  W  i TH 

EXTRACA\'ITY  Fll'DBAf.K:  fil.;<i  29 
S(!pienibcr  1993. 

Patent  AppLration  08/129.72.'):  MULTI- 
LINE PASSIVE  FIBER  OFHC  SLIP 
RING;  filed  30  September  1993. 

Palent  Application  08/129.728; 
ENCAPSULATED  DRY 
ELECTROLYTE  COMPOSITION  FOR 


TIME  RELEASE  Ihmj  A  SOU '  U-.- 
filed  30  September  19  »3. 
P.ttonf  Applir.sfioii  03/129  729- 
RECON.'K.?  'PABi.E  AIFCRAfT 
.ST.'CK  CONTROL;  f  Icl  29  .«-••  -nei,)!,,: 

".  !»03.  ' 

P.tf.'it  Appliri'inn  Or/r;o  AV,'-,-  .''NAP 
LO.\D  SUHPRLSSION  ;'iY.SiTM;  file  I 
1  October  1093.  "^ 
P.il<i,t  ApDlirj'tJon  08/134,191-  DFV'ir-*.- 
FOR  DA.Mi'EKFNG  VJBR\Tf ;.hy 
MOTION;  filed  6  October  1'393. 
Pntent  Application  08/1  ;i4  192- 
TORQUE-BALANC  LT>  '•XTf- ND  a nv- 
FIBER  OPTIC  CJ\Blii;  filed  6  (jctolxr 
1993. 
Patent  Application  08/136,637: 
UNDERWATER  ACOUSTIC 
INTENSITY  PROBE;  filed  12  OcJob.>r 
1993. 

Patent  Application  08/140,389:  HBER 
OPTIC  FARADAY  FLUX 
TRANSFORMER  SPECIFICATION; 
filed  22  October  1993. 

Patent  Application  08/143,098: 
REFXECTOR  EMPLOYING  AN 
INTEGRATING  SPHERE  AND  LEN.S- 
MIRROR  CONCENTRATOR;  fil.>d  29 
October  1993. 

Patent  Application  08/147,237: 
METHOD  AND  APPARATUS  FOR 
LOCATING  AN  ACOUSTIC  SOURCE; 
filed  22  October  1993. 

Patent  Application  08/148  310: 
INFLATABLE  PARTITION  FOR 
nCHTING  MINE  FIRES;  filed  « 
November  1993. 

Patent  Application  08/151,396: 

PASSIVE.  MULTI-CHANNEL  FIBER 
OPTIC  ROTAliY JOINT  AS.SEMBLY: 
filed  8  November  1993. 

Patent  Applicatun  08/151.678:  MICRO- 
ELECTRON  DEFIECTOR;  filed  I.t 
November  1993. 

Patent  Application  08/151.693. 

OXIDAllON  RESLSTANT  C  OPPEK; 
filed  15  Nove:r:l>r  1993.     • 

Patent  Application  0o/151.69."): 
ELECTRONIC  PRLMHR  ICNmON) 
S\SrE.\!:  filed  15  November  1"!H. 


i'.itenl  A 


ppi;i:/it!o;)  ('i.''i/152.H3.": 


Mi:Ti;C>D  Ef)R  MLASUREMj-.NT(j;- 
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DAMI'L\( ;  COEFFlflENTS,  f;!-  ,i 

0<  io!)f>r  1993. 
P.iteiit  Ay.'fhi  .Mien  na/152.63S: 

ViURA'iiCJN  DAMPI'vf;  DE\1(  E;  i.ied 

27  Ocl.oher  1993. 
r.ltent  App)ii,rt!:(>u  0><."'"3,-l}S 

STATOR  i-OR  DISC  T>  PE  ELECTRIC 

MOrOR;  filed  17  N  i\n;:il.er  1993. 
i'iti^:it  .'Applii  ilinn  0^'/tS4.41'>: 

SPECrRALEY-S'JLECTiVE  FIBER 

TR-\NSMISS]0,\  FILTER  S^  SflAI: 

fil"d  19  No-.  en:hor  1;'93. 
i'atent  Appiis  -.nion  08/155.604:  .SIR.MN 

RELIEF  F(  )R  Fl  .EXIRLE  WIRE  AT    " 

FIXED  JUNCTION:  filed  22  November 

1993. 
Patent  Application  08/155.606: 

VIBRATION  DAMPENER  AND 
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METHOD  FOR  MAKING  SAME;  filed 

22  November  1993. 

Patent  Application  08/155,888: 
POLYNUCLEOTIDE  VACCINE 
PROTECTIVE  AGAINST  MALARIA, 
METHODS  OF  PROTECTION  AND 
VECTOR  FOR  DELIVERING 
POLYNUCLEOTIDE  VACCINES;  filed 

23  November  1993. 

Patent  Application  08/159,962: 
METHOD  OF  MEASURING  LIQUID 
LEVEL;  filed  24  November  1993. 

Patent  Application  08/166,397: 
UNIVERSAL  HECEIVTR  HAVING 
PNEL^4./>iTIC  SAFE/ARM/FIRING 
MECHANISM;  filed  3  December  1993. 

Patent  Application  08/167,251: 
DESENSITIZED  SOLID  ROCKET 
PROPELLANT  FORMULATION;  filed 
16  December  1993. 

Patent  Application  08/169,922: 
CRYOGENIC  TEMPERATURE 
CONTROL  AND-TENSION/ 
COMPRESSION  ATTACHMENT 
STAGE  FOR  AN  ELECTRON 
MICROSCOPE;  filed  14  December 
1993. 

Patent  Application  08/174,081: 
PROCESS  FOR  REMOVING  COPPER 
IN  A  RECOVERABLE  FORM  FROM 
SOLID  SCRAP  METAL;  filed  28 
December  1993. 

Patent  Application  08/174.926: 
METHOD  AND  MEANS  FOR 
ISOLATING  EQUIPMENT  FROM 
SHOCK  LOADS:  filed  29  December 
1993. 

Patent  Application  08/183.707:  JACK 
MECHANISM  HAVING  POSITIVE 


STOP  MEANS  FOR  ITS  CRANK 
HANDLE;  filed  18  January  1994. 

Patent  Application  08/186,711: 
SYSTEM  FOR  MONITORING  AND 
ANALYZING  FIELD  ENERGY 
EXPOSURE;  filed  6  December  1993. 

Patent  Application  07/936,983: 
POLYURETH ANE  SELF-PRIMING 
TOPCOATS;  filed  25  August  1992. 

Patent  Application  07/953,388:  RE.^L- 
TIME  DATA  SORTER;  filed  1  October 
1992. 

Patent  Applicatiori  07/953,413: 
POLYURETHANE  SELF-PRLMIN'G 
TOPCOATS;  filed  29  September  1992. 

Patent  Application  07/954,521: 
OPTICAL  FIBER 

ELECTROMAGNETIC  R.\DI ATION 
DETECTOR;  filed  30  September  1992. 

Patent" Application  07/991,680: 
EFFICIENT  CHEMISTRY  FOR 

-    SELECTIVE  MODIFICATION  AND 
METALLIZATION  OF  SUBSTRATES; 
filed  16  December  1992. 

Dated:  August  4,  1994. 
Lewis  T.  Booker,  Jr., 

LCDR.  JAGC,  USS.  Federal  Register  Liaison 
Officer. 

IFR  Doc.  94-19505  Filed  8-9-94:  8:45  am) 
BILLING  CODE  3810-AE-P 


Office  of  the  Secretary  of  Defense 

Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

AGENOY:  Office  of  the  Secretary,  DoD. 


ACTION:  Publication  of  Changes  in  Per 
Diem  Rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  177.  This  buUetin'Usts 
changes  in  per  diem  rates  prescribed  for 
U.S.  Goverrunent  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  177  is  being  published 
in  the  Federal  Register  to  assure.that 
travelers  are  paid  per  diem  at  the  most 
current  rates.  ,  ■ 

EFFECTIVE  DATE:  1  August  1994. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
dfem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  I  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 

The  text  of  the  Bulletin  follows: 

BILLING  CODE  5000-04-M 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  AI^KA  HAWAII  THE 
COmiONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHE.W  MARIAnA  ISI^DS  AND 
POSSESSIONS   OF  THE  UNITED  STATES   BY   FED£Pj=.L  GOVERNMENT   Ciy^IAN^ 


LOCALI  Tf 


HAXIMU!-! 

MAXIMUM 

LODGING 

M&.IE 

PER  DIEM 

EFFECIIVE 

AMOUTCT  ' 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

ALASKA: 
ADAK      5/ 
ANAKTITJUK    P/.SS 
A.NCKOR^\GE 

06-01- -09- 15 
^  09-16--05-31 
Al^IAK 

ATQASUK  ■"  - 

BARROW 
BETHEL 
BETTLES 

COLD   BAY  - 

COLD FOOT 
CORDOVA 
CRAIG 

DENALI    NATIONAL   PAJLK 
DILLINGHAM 

DUTCH  H/.RBOR-UNALASKA 
EIELSON  AFB 
05-15--09-15 
P9-16--03-1/. 
ELMENDORF  AFB 
06-01--09-15 
09-16--05-3] 
EMMONAK 
FAIRBAFiKS 

05-15-09-15 
'^9-16--05-14 
FALSE   PASS 
FT.    RICHARDSON 
06-01--09-15 
O9-16--05-31 
FT.    WAINVRIG5IT 
05-15--09-15       - 
09 -16 --05    1/4 
HOMER 

05-01--O9-30 
10-01- -04-30 
JUNEAU 

04-30--09-1A 
09-15--04-29 


$    10 

83 


31 
.     73 

129 

105 
76 
65- 

110 
95 
60^ 
67 

113 
85 

113 

106 
68 

147 
81 
62 

106 
68 
80 

14  7 
81 

"106 
68 

71 
60 

92   ' 
78 


$  34 

$  44 

57 

140 

64 

211 

57 

138 

36 

109 

86 

215 

83 

188 

67 

143 

45 

110 

54 

16A 

59 

154 

8i 

141 

15 

102 

^8 

181 

64 

149 

67 

180 

"59 

165 

55 

123 

64 

211 

57 

138 

61 

123 

59 

165 

55 

123 

37 

117 

64 

211 

57 

138 

59 

165 

55 

123 

r 

60 

131 

58 

118 

74 

166 

73 

151 

10  01-91 

12-01-90 

06-0] -04 

05-01-94 

07-01-91 

12-01-90 

11-01-93 

02-01-94 

-   12-01-90 

■  07-01-93 

10-01-92 

01-01-94 

07-01-91 

05-01-94 

11-01-93 

05-01-92 

05-15-94 
01-01-94 

06-01-94 
05-01-94 
10-01-93 

05-15-94 
01-01-94 
06-01-91 

06-01-94 
05-01-94 

05-15-94 
01-01-94 

05-01-94 
02-01-94 

04-30-94 
01-01-94 


Pago    1 
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MAXIMUM   PER  DIEM  RATES   FOR  OFFICIAL  TRAVEL   I^    ALASKA,    HAWAII,    THE 
COMMONWEALTHS   OF   PUERTO  RICO  AND  THE  NORTHERN  MARIANA   ISLANDS   AND 
POSSESSIONS   OF  THE  UNITED   STATES   BY   FEDERAL  GOVERNMENT   CIVILIAN 
EMPLOYEES 


LOCALITY 


MAXir-nJM 

LODGING  M&IE 

AMOUNT  "   PATE 

(A)  +    (B) 


MAXIMUM 
PER  DIEM 

PATE 
=   (C) 


EFFECTIVE 
DATE 


alaska:  (cont'd) 
katmai  national  park 
kenai-soldotna' 

04-02--09-30 
10-01- -04-01 
KETCHIKAN 

04-01--09-30 
10-01--03-31 
KING  SALMON   3/ 
KLAWOCK 
KODIAK 
KOTZEBUE 

KUPARUK  OILFIELD 
METLAKATLA 
06-01--I0-01 
10-02--05-31 
MURPHY  DOME 
05-15--09-15 
09-16--05-14 
_  NELSON  lagoon 
NOATAK 
NOME 
NOORVIK 
PETERSBURG 
04-16--10-14 
10-15--04-15 
POINT  HOPE 
POINT  LAY  6/  . 
PRUDHOE  BAY-DEADHORSE 
SAND  POINT 
SEWARD 

05-01--09-30 
10-01--04-30 
SHUNGNAK 

SITKA-MT.  EDGECOMBE, 
SKAGWAY  ' 

04-01--09-30 
10-01--03-31 
SPRUCE  CAPE 
ST.  GEORGE 


$  89 

104  ■ 
67 

82 
69 
75 
75 
74 
133 
75 

95 
72 

106 

68 

.102 

133 

n 

133 

77 
72 
99 
106 
73 
64 

90 
"  52 
138 
79^ 

-  82 
69 

74 
LOO 


$  59 


$148 


12-01-90 


74 

178  • 

04-02-94 

71 

138 

01-01-94 

71 

153 

04-01-94 

70 

139 

01-01-94 

59 

134 

12-01-90 

^ 

111 

07-01-91 

65 

139 

01-01-94 

87 

220 

05-01-93 

52 

127* 

12-01-90 

58 

153 

06 -01- $4 

56 

128   * 

02-01-94 

59 

165 

05-15-94 

55 

123 

01-01-94 

39 

141 

06-01-91 

87 

220 

05-01-93 

67 

138 

10-01-93 

87 

220 

05-01-93 

56 

133 

05-01-94 

56 

128 

10-15-94 

61 

160 

12-01-90 

73 

179 

12-01-90 

60 

133 

11-01-93 

67  . 

131 

08-01-94 

65 

155 

05-01-94 

62 

114 

^   01-01-94 

87 

220 

05-01-93 

71 

150 

01-01-94 

71 

153 

04-01-94 

70 

139 

01-01-94 

65 

139 

-  01-01-94 

39 

139 

06-01-91 
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NL^:iMUM  PER  DIEM  RATE?  FGR  OFFICIAL  TR.V;eL  IN  ALASKA  HAWAII   TH^ 
COMMONWEALTHS  OF  PUERTO  RICO  />1:d  THE  NORTHERN  MARIANA  ISLANDS  ^-D 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERTJMENT  CIVILT;.-^" 
Fi^PLOYEES         ■  ^i.vii.._. 


MAJxIhU.'M 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECT  IV  ■• 

LOCALir/ 

A.MO-J.\T 

FATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

ALASKA:  (CONT'D) 
ST.  MAilY'S 
ST.  PAUL  ISLAND 
TANANA 
TOK 

05-02--09-30 
10-01--05-01 
UMIAT 
VALDEZ 

05-01--09-14 
09-15--04-30 
WAINWRIGHT 
WALKER  LAKE 
WRANGELL 

04-01--09-30 
10-01--03-31 
YAKUTAT 

OTHER   3,  4,6/ 
AMERICAN  SAMOA 
GUAM 
H/.WAII: 

ISLAI^'D  OF  HAWAII:  HILO 
ISLAND  OF  HAWAII:  OTHER 
ISLAND  OF  KAUAI 
04-01--11-30 
12-01---03-31 
ISLAND  OF  KURE      1/ 
ISI ^MD  OF  MAUI 
04-.01--11-30  . 
12-01--03-31 
ISLAND  OF  OAHU 
OTHER  ^       _ 

JOHNSTON  ATOLL  2/  "     - 

MIDWAf  ISIANDS   1/    ' ■ 
NORTHERN  MARIANA  ISLAI^DS: 

ROTA 
^  SAIPAN 
TINIAN 
OTHER 


$  77 
62 
71 

60 
51 
97 

95 
79 
90 
82 

82 
69 
77 

63 

60 

155 

73 
80 

110 

122 


79 

96 

105 

79 

90 


48 
89 
50 
20 


$  59 

$136 

63 

125 

67 

138 

58 

118 

57 

108 

63 

160 

61 

156 

59 

138 

75 

165 

54 

136 

71 

153 

70 

139 

58  - 

135 

48 

111 

47 

107 

75 

230 

61 

134 

71 

151 

75 

185 

-76  - 

198 

13 

13 

71 

150 

73 

169 

62 

167 

62 

141 

44  - 

13 

13 

77 

125 

80 

169 

11 

122 

13 

33 

06-01-93 
10-01-93 
10-01-93 

05-02-94 
01-01-94 
12-01-90 

05-01-94 
01-01-94 
12-01-90 
12-01-90 

04-01-94 
01-01-94 
11-01-93 
01-01-93 
08-01-94 
05-01-93 

06-01-93 
06-01-93 

06-01-93 
12-01-93 
12-01-90 

06-01-93 
12-01-93 
06-01-93 
06-01-93 
08-01-94 
12-01-90 

05-01-94 
05-01-94 
05-01-94 
12-01-90 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  tN  AT^SKA.  HAWAII.  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AfTD  THE  NORTHERN  MARIANA  ISLANDS  AtlO 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 
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MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM. 

EFFECTIVE 

LOCALITY 

AMOU^^T 

RATE 

RATE 

DATE 

(A) 

+    (3) 

-   (C) 

PUERTO  RICO: 

- 

BAYAMON 

05-01--12-14 

$ 

93 

$  73 

$166 

€9-01-93 

I2-15--04-30 

116 

76 

192 

12-15-93 

CAROLINA 

05-01--12-14 

' 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

FAJARDO  (INCL  CEIBA,  LUQUILLO  AND  HU!'ACAO) 

65 

52 

117 

10-01-93 

12-I1--04-15 

110 

52 

162 

12-11-93 

* 

FT.  BUCHANAN  (INCL  GSA  SERV  CTR, 

GUA 

'iTJABO) 

05-01--12-14 

. 

93 

73 

166 

09-01-93 

I2-15--04-30 

1 

16 

76 

192 

12-15-93 

MAYAGUEZ 

85 

65 

150 

08-01-92 

PONCE 

96 

75 

171   ' 

09-01-93 

ROOSEVELT  ROADS 

•■ 

04-16--12-10 

65 

52 

117 

10-01-93  ■ 

12-1I--04-15 

110 

52 

162 

12-11-93 

05-0I--12-I4 

93 

73 

166 

09-01-93 

12-15--04-30 

1 

16 

76 

192 

12-15-93 

SAN  JUAN  (INCL  SAN  JUAN  COAST  GU 

\ARD 

L^UTS) 

, 

05-01--12-14 

93 

73 

166 

09-01-93 

I2-15--04-30 

1 

16 

76 

192 

12-15-93 

OTHER 

63 

52 

115 

08-01-92 

VIRGIN  ISLANDS  OF 

THE  U . S . : 

■- 

ST.  CROIX 

04-I5--12-14 

^        1 

19 

73 

192 

08-01-94 

12-15--04-14 

1 

69 

78 

247 

12-15-94 

ST.  THOMAS 

^- 

04-17--12-17 

:           1 

41 

106 

247 

08-01-94 

; 

12-I8--04-16 

2 

20 

114 

334 

12-18-94 

WAKE  ISLAND   2/ 

4 

17 

21 

12-01-90 

ALL  OTHER  LOCALITIES 

20 

13 

33 

12-01-90 

^ 
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FOOTKOTES 

1/  Commercial  facilities  are  not  available.  The  neal  and  incidental 
expense  rate  covers  charges  for  meals  in  available  facilities  plus  an 
additional  allowance  for  incidental  expenses  and  will  be  increased  by 
the  amount  paid  for  Government  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.   Only  Government-owned  and 
contractor  operated  quarters  and  mess  are  available  at  this  locality   This 
per  diem  rate  IS  the  ainount  necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses  -  ^ 

3/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
U.S  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $19.65  is  prescribed  to  cover  meals  and 

apt'"*^?^^^  "''P^"""/,'  ^^^^y^   AFB.  Clear  AFS.  Galena  APT  and  King  Salmon 
APT.   This  rate  will  be  increased  by  the  amount  paid  for  U.S.  Government  or 
contractor  quarters  and  by  $4  for  each  meal  procured  at  a  commercial 
tacility.   The  rates  of  per  diem  prescribed  herein  apply  from  0001  on  the 
day  after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure. 

^i   !^c.^"^  ^^^   vhen  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $34  is  prescribed  to  cover  meals  and  incidental 
expenses  at  Amchitka  Island.  Alaska.   This  rate  will  be  increased  by  the 
amount  paid  for  U.S.  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.   The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  dav 
prior  to  the  day  of  departure.  "^ 

5/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  nsed.  a  meal  and 
incidental  expense  rate  of  $25  is  prescribed  instead  of  the  rate  prescribed 
in  the  table.   This  rate  will  be  increased  by  the  amount  paid  for  U  S 
Government  or  contractor  quarters. 

6/  The  meal  rates  listed  below  are ^prescribed  for  the  following  locations 
in  Alaska:   Cape  Lisburne  RRL,  Cape  Newenhan  RRL.  Cape  Romanzof  APT  Fort 
Yukon  RRL,  Indian  Mtn  RRL,  Sparrevohn  RRL,  Tatalina  RRL,  Tin  City  RRL 
Barter  Island  AFS,  Point  Barrow  AFS.  Point  Lay  AFS  and  Oliktok  AFS   The  " 
amount  to  be  added  to  the  cost  of  government  quarters  in  determinine  the 
per  diem  will  be  $3.50  plus  the  following  amount: 


DOD  Personnel 
Non-DOD  Personnel 


Daily  Rate 
$13 
$30 


BH.UNG  CODC  SOOCMM-C 


Page  5 


40886 


Federal  Register  /  Vol.  59.  No.  153  /  Wednesday.  August  10.  1994  /  Notices 


Dated:  August  3, 1994. 
L.M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  94-19439  Filed  8-9-94;  8:45  ami 

BILUNQ  CODE  5000-04MM 


Department  of  the  Army  ^ 

Availability  of  a  Supplement  to  the 
Theater  Missile  Defense  Extended  Test 
Range  Draft  Environmental  Impact 
Statement 

agency:  Department  of  the  Army. 
Department  of  Defense. 
ACTION:  Notice  of  availability. 

summary:  The  Supplement  to  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Theater  Missile  Defense  (TMD) 
E.xtended  Test  Range  proposal  is  now 
available  for  review  and  comment.  The 
Supplement  to  dfe  DEIS  was  prepared  to 
supplement  the  information  provided  in 
the  TMD  Extended  Test  Range  DEIS  and 
identifies  and  assesses  potential 
environmental  impacts  of  additional 
booster  drop  zones  associated  with  the 
White  Sands  Missile  Range  (WSMR) 
extended  test  range  alternative.  Only  the 
proposed  additional  booster  drop  zones 
for  the  WSMR  extended  test  range 
alternative  arejliscussed  in  the 
Supplement.  Assessment  and 
discussions  pertaining  to  the  overall 
TMD  Extended  Test  Range  proposal  are 
contained  in  the  DEIS  published  in 
Januar>'  1994.  The  four  extended  test 
range  alternatives  addressed  in  the  DEIS 
are  Eglin  AFB.  Florida,  (including  Cape 
San  Bias),  Western  Range  California 
(including  Vandenberg  AFB,  Point 
Mugu.  and  San  Clemente  Island),  and 
U.S.  Army  Kwajalein  Atoll  and  Wake 
Island  in  the  mid-Pacific. 

The  TMB  E.xtended  Test  Range  DEIS 
identified  potentially  significant 
environmental  impacts  associated  with 
the  original  booster  drop  zones 
identified  for  the  proposed  Fort  Wingate 
Depot  Activity  (FWDA),  New  Mexico, 
and  Green  River  Launch  Complex 
(GRLC).  Utah,  sites.  Through 
consultation  with  appropriate 
government  agencies,  meetings  with 
environmental  groups,  contacts  with 
local  land  owners,  and  selection  of  a 
booster  having  different  technical 
requirements,  the  U.S.  Army  has 
identified  additional  booster  drop  zones 
that  may  reduce  environmental  impacts 
resulting  from  booster  drops.  In  keeping 
with  the  spirit  and  purpose  of  the 
National  Environmental  Policy  Act 
(NEPA).  the  Army  determined  that  a 
Supplement  to  the  DEIS  is  appropriate 
to  address  these  additional  booster  drop 


zone  because  of  the  significant  new 
circumstances  relevant  to  the  proposed 
action.  At  this  time,  use  of  these 
additional  drop  zones  is  preferred  over 
the  use  of  the  original  drop  zones 
addressed  in  the  prior  DEIS.  However, 
a  decision  will  not  be  made  until  at  least 
30  days  after  distribution  of  the  Final 
Envircttimental  Im.pact  Statement. 

The  Supplement  to  the  DEIS 
addresses  the  potential  environmental 
impacts  that  would  result  from  the  use 
of  these  additional  booster  drop  zones 
identified  for  the  GRLC  and  FWDA 
located  in  the  WSMR  extended  test 
range  alternative.  It  also  identifies  any 
mitigation  measures  that  could  avoid  or 
lessen  those  impacts.  Environmental 
resource  topics  evaluated  include;  air 
quality,  airspace,  noise,  geology  and 
soils,  tvater  resources,  socioeconomic, 
hazardous  materials  and  waste,  health 
and  safety,  land  use,  infrastructure  and 
transportation,  and  biological  and 
cultural  resources. 

The  lead  agency  is  the  U.S.  Army 
Space  and  Strategic  Defense  Command. 
Ballistic  Missile  Defense  Organization. 
United  States  Air  Force,  United  States 
Navy. and  Federal  Aviation 
Administration  are  cooperating 
agencies. 

Subsequent  to  the  publication  of  the 
TMD  fe.xtended'Test  Range  DEIS, 
additional  booster  drop  zones  were 
identified  for  the  WSMR  extended  test 
range  alternative.  This  Supplement  to 
the  DEIS  supplements  the  information 
•  QKv'ided  in  the  TMD  Extended  Test 
JR^fce  DEIS  and  describes  and  analyzes 
the  potential  impacts  of  utilizing  these 
additional  target  vehicle  booster  drop 
zones  located  along  the  target  missile 
flight  paths  between  the  GRLC  and 
FWDA  launch  points  and  the  WSMR. 

Tha  proposed  action  associated  with 
the  overall  TMD  program  is  to  conduct 
multiple  missile  test  and  operational 
flights  and  supporting  activities  along 
extended-range  fiight  paths  with  missile 
intercepts  occurring  over  existing  test 
ranges  or  open  sea  areas.  The  proposed 
action  includes  test  site  modifications 
and  launch  preparations  required  in 
order  to  conduct  test  and  operational 
flights  Approximately  100  flight  test 
evertlE  would  be  conducted  from  one  or 
more  off- range  locations  and  potentially 
at  more  than  one  extended  test  range. 
The  four  ranges  under  consideration  are 
WSMR,  New  Mexico;  Eglin  AFB, 
Florida  (including  Cape  San  Bias); 
Western  Range  California  (including 
Vandenberg  AFB,  Point  Mugu,  and  San 
Clemente  Island);  and  U.S.  Army 
Kwajalein  Atoll  and  Wake  Island  in  tfte 
mid-Pacific.  For  the  purpose  of 
environmental  analysis,  four  tests  per 
month  from  each  extended  test  range 


alternative  are  assumed.  Tests  would 
begin  in  1995  and  continue  through  . 
2000. 

DATES:  The  Army  will  conduct  public 
hearings  concerning  the  Supplement  to 
the  DEIS  in  the  following  communities 
Public  comments  are  invited  through 
September  28,  1994. 
August  23, 1994— Magdalena.  New- 
Mexico,  Monticello,  Utah 
August  24,  1994 — Grants,  Nev/  Mexico. 

Salt  Lake  City.  Utah 
ADDRESSES:  Written  comments  may  be 
forwarded  to:  Mr.  David  Hasley.  U.S. 
Armv  Space  and  Strategic  Defense 
Command.  ATTN:  CSSD-EN-V,  P.O. 
Box  1500,  Huntsville,  AL  35307-3801 
Written  comments  should  be  received 
by  September  28,  1994.  To  record 
requests  for  further  information  call  toll 
free  1-800-603-3030. 

Dated:  August  5. 1994.' 
Raymond  ].  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Armv  (Environmental,  Safety  and 
Occupational  Health!  OASA  (I.  LErE) 
[FR  Doc  94-19528  Filed  8-9-94;  8.43  ami 

BILLING  CODE  371(M)&^ 


Grant  of  a  Partially  Exclusive  License 
for  Device  for  Measuring  Reflectance 
and  Fluorescence  in  In-Situ  Soil 

AGENCY:  U.S.  Army  Engineer  Waterways 
Experiment  Station.  DOD. 
ACTION:  Notice.  *      - 

SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(l)(i),  announcement  is  made  of 
a  prospective  partially  exclusive  license 
of  U.S.  Patent  No.  5.128.882.  entitled 
"Device  for  Measuring  Reflectance  and 
Fluorescence  of  In-Situ  Soil". 
DATES:  Written  objections  must  be  filed 
not  later  than  (60  days  from  the  date  of 
publication  of  this  notice  in  the  Fedepal 
Register). 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Waterways  Experiment 
Station,  CEWES-CT-C.  Vicksburg, 
Mississippi  39180-6199. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Norma  E.  Logue,  (601)  634-3076. 
SUPPLEMENTARY  INFORMATION:  The 
Device  for  Measuring  Reflectance  and 
Fluorescence  of  In-Situ  Soil  was 
invented  by  Philip  G.  Malone  amd 
Stafford  S.  Cooper  (U.S.  Patent 
Application  No.  570.679:  U.S.  Patent 
No.  5.128.882;  filing  date  August  22. 
1990;  issue  date,  July  7,  1992}.  Rights  ta 
this  United  States  patent  have  been 
assigned  to  the  United  States 
tiovernment  as  represented  by  the 
Secretary  of  the  Army.  Under  the 
authority  of  section  tl(a)(2)  of  the 
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Federal  Technolfigy  Transfer  /\ct  of 
.1986  (Public  Law  90-502)  and  se<;tioH 
207  uf  Title  35,  U.S.  Code,  tli-j 
Der.trtnient  of  ihe  Army,  8s  rcpref-onted 
Ijy  Ihr  U.S.  Army  Curps  of  luigineiTs, 
VV,".terv.;iys  Experiinriiu  Station,  intends 
to  ^THiA  a  jMrtialiy  oxrlu.sivH  lictuisi!  fw 
tiv;  iibove  mentioned  pati  nt  to 
-  n(;g"niogier  &  Clornpaiiy.  Inc. 
(  'ilumhid.  Mrtry!.ind  2104t 

I'uisuant  to  37  (TR  404.7{a)(iij(i),  .ijiy 
i.itcrfjbtcid  party  may  fi'i»!  vvTitii'n 
obiectionh  to  this  prospi.Tti\ii  p;rt.;d!v 
r-irlusivc  license  ajrongpint.-nt.  V.'ritlr-n 
objertions  should  be  ad<lress.>d  to  tho 
iibove  address. 

Kenneth  L.  Denton, 

At  my  Frdfml  Registt^r  Liaison  Offk  rr 
|!-R  Doc  94-19463  »-9-n4;  8-15  am) 
BILLING  CODE  371&-42-M 


Department  of  the  Navy 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  Disposal  and 
Reuse  of  Naval  Training  Center 
Orlando,  Orlando,  FL 

Pursuant  to  the  National 
Knvironmental  Policy  Act  (NEPA)  as 
implemented  by  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  GFR  Parts  1500-1508), 
die  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  disposal 
and  reuse  of  Naval  Training  Center 
(NTC)  Orlando,  Florida.  This  dispotnil 
and  reuse  is  being  conducted  in 
compliance  with  the  Defense  Base 
Closure  and  Realignment  Act  (BCRAl  of 
1190. 

In  accordance  with  roconimeoilations 
of  the  1993  Base  Closun;  and 
Reaiigniiiont  Commission,  the  Navy 
pians  t.) ,  lose  NTC  Orlai»Jo.  and  its 
throe  finote  sites:  Area  "C",  Huniduu 
Aniiox.  and  NTC  Amiex.  .App.rnxiinately 
2.020  acres  and  associat<'d  buildings 
will  be  available  for  reuse  follow  iiig 
<:losurn  of  NTC  Orlando  and  th-j  r.,'inote 
sjies.  NTC  Orlando's  fDnctiont;  'nd 
op.rr.itions  will  bo  ,-;do(  -itml  to  uiher 
ncj).,rtmenf  of  Def^ns.'  locutjoivs. 

T>;."  proposed  action  involves  th'- 
disposal  of  land,  buildings,  -.tr.t] 
infrastructure  of  NTC  Orlanrio  fui 
suijspqucnt  use.  As  rerjuin-d  h>  ilxf 
NI'l'A  pro(  ess.  the  N.ivy  will  evaluate 
alternHtive  reuses  for  the  NTC  Orl.tndo 
prop(!rties.  In  accordance  with  ( TQ 
regulations,  the  "no-action"  ait^^rn.niv.) 
of  Navy  retention  of  NTC  Orl.M.io 
projXTties  in  a  caretaker  status  vi  ill  .il.so 
b-  addressed  m  the  i:iS.  How.ni-r, 
b(!cause  the  process  is  niandateil  b\  the 
nCRA,  selection  of  the  "no-iu  tiim  ' 


alternative  would  be  considennf 
i!ijprar.ti(.able  for  the  Navy  to 
implement. 

Rf^use  of  NTC  Orlando's  d..scts  will  be 
d.'fi.iorl  in  cooidiiialion  with  the  City  of 
Orlando  NTC  Rpusc  Connnission. 
Anti-^ipatud  u.ses  ini^^itide,  but  are  ;v.it 
lini:t','d  to;  rut^idejuia),  Ind-.istrial, 
( :o;air.en;;al,  office,  rerres'ioaal,  ora 
combination  nf  d)ese.  Major 
(Uvironnieni^i  issues  that  will  be 
addre.,-.ed  in  the  EIS  i.icl-jde,  but  are  not 
liiiii!'-d  to:  air  quality,  ivater  quality, 
wetlands  endangered  species,  cultural 
resourties.  and  socifx^conomic  impacts. 

Navy  will  initiate  a  .scoping  process 
for  the  purpose  of  determining  the  scope 
of  issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  this  action.  Navy  will  hold  a  public 
STOping  meeting  on  Thursday.  August 
25,  1994,  beginning  at  7  p.m.,  at  the 
Audubon  Park  Elementary  School.  1500 
Falcon  Drive,  Orlando,  Florida.  This 
meeting  will  be  advertised  in  the 
Orlando  area  newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment.  Na\7 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regaMing  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  die  EIS.  In  the  interest  oi 
available  time,  each  speaker  will  be 
asked  to  limit  oral  »;onunents  to  five 
minutes. 

Agrmcies  and  the  public  ore  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of.  oral  comments  at  li--  public 
meeting.  To  be  most  holphii  scopii-g 
comments  should  clfsrly  dt'S(  ribc 
sj)e-.ifi(  issues  ur  topics  w.hich  the 
<:imimt>iitor  believes  the  EIS  should 
address.  Written  staten)"iils  and/or 
(|U('slions  rega;d!ng  tl-,;  scopiiig  process 
shoufd  beniaJlnd  n.,  lati-r  than 
SfipS'iiiber  2fi.  H)')4.  to:  Conimaii'ling 
Offii,(  r.  Soutliern  Division,  Nav.d 
Facilities  EnginsHniu-^  Cnn;m;'j>d.  P.O 
Box  lUvJOlO.  Ni.r!))  Cii;ir!.'ston.  Sf^ 
294 19-9010  (Attn  .VJr.  Konnie 
l^atti-iiure.  Code  2n3RL).  f(;lephoii.v(»t)3) 
743-07(m,  Fax  [.jn.])  7A^~mfii^ 

Dait'd:  Augiisl  "5   ^•W! 
l^'wLs  T.  BnokiT.  Jr., 

LCnil  JM,C.  L.V-V.  Ft'dinii  H'-^isVi  hci^an 
Officti. 

IKK  l3oi..  94-19504  liie«i  H-9-94,  8  4.S  .,:!i| 

BILLING  COOe  UtO-AE-« 


DEPARTMENT  OF  EDUCATION 

National  Educati^l  Research  Policy 
and  Priorites  Board;  Nomlftations 

agency:  n.:p,in,ncnt  t,f  Ldjc^iii^n. 
ACTiON:  Acceptance  of  N./i.iin.itions  for 
Mon-.!..orbl.i,)  en  the  Nat; anal 
Educational  RLS'.-an.ii  Policy  and 
PrioriMMS  Board  (Boarfl). 


1.  Introduction 

The  US  Departmpnf  of  Eduaition's 
Off.ce  of  Educational  RcscanJi  and 
Improvement  (OtPJ)  was  recently 
rpauthorized  by  Public  Law  103-227 
Title  IX:  the  "Educational  Research, 
Development.  Dissemination  and 
Improvement  Act  of  1994"  (the  Art). 
Part  B  of  the  Act  directs  the  Secretary 
to  estabhsh,  within  OERI,  a  "National 
Educational  Research  Policy  and 
Priorities  Board".  In  accordance  with 
this  directive,  notice  is  hereby  given 
that  the  Secretary  of  Education  (the 
Se«:retary)  is  accepting  nominations  of 
individuals  who,  by  virtue  of  their 
training,  experience,  and  background  in 
educational  research  and  the  education 
professions,  are  exceptionally  qualified 
to  appraise  the  educational  research  and 
development  effort  of  the  United  States 
and  to  work  vwth  the  Assistant  Secretary 
for  Educational  Research  and 
Improvement  (Assistant  Secretary)  in 
fulfilling  other  duties  as  described 
elsewhere  in  this  Notice.  (Section 
921(0(1)  of  the  Act) 

2.  Description  of  the  Board 

The  Board  shall  consist  of  15 
members  appointed  by  the  Secretary. 
Five  members  shall  be  appointed  horn 

among  resear»:hers  in  the  field  of 
e.<lucatJon  who  have  been  nominated  by 
the  National  Academy  of  Sciences;  five 
shall  be  outstanding  school-based 
prof.-ssiouai  educators;  and  five  sTiall  i)r 
indivi.iifals  who  are  knowledgeable 
about  the  odurationai  needs  of  the 
I'nit.vi  St.i'es  and  nidv  include:  parrnis 
wi'h  ♦  xperien  e  in  promoting  pan'ntal 
involvenif'i;'  in  education.  Chief  .State 
S<  hool  Ofrii  (',-■,,  Iiic«l  educational 
agency  Mit>^nntendrnts.  principr-js. 
nien:.tM>rs  of  .S!,iie  or  lof -.1  ho:)rds  rf 
«'i  1.  Mum  or  Bureau  of  Indi.in  Afnirs- 
funded  school  bo/irds,  .ind  individu.-.ls 
from  business  ;ind  i.ndustry  with 
r\iK'rit!K;e  in  promoting  private  sntcr 
in\n)vpmi^ni  in  -dmation, 

MruibiTs  of  the  Board  may  not  servi- 
on  any  other  governing  or  advisory 
l)o,y<i  w  iihm  the  Department  of 
Ia)<!(  ati(jn  (I)f(partnient)  or  as  n  p.iid 
<  oSisultanI  of  the  D«!partnient. 

Thf  Act  prmides  that  generally  the 
tiriiis  of  office  for  members  shall  l»e  for 
si\  v>'ars.  However,  for  the  first  Bo.'.nl 
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appointed  under  this  legislative 
authority,  the  terms  of  office  shall, 
through  a  random  selection  process  at 
the  time  of  appointment,  be  as  follows: 
five  members  will  serve  for  three  (3) 
years;  five  members  will  serve  for  four 
(4)  years;  and  five  members  will  serve 
for  six  (6)  years.  (Section  921(1)(2)(B)  of 
the  Act) 

At  a  minimum,  the  Board  is  required 
to  meet  quarterly.  Additional  time  will 
most  likely  be  required  for 
subcommittee  meetings  and  to  fulfill  the 
duties  assigned  to  the  Boeird.  By  law,  the 
Board  is  required  to  hold  its  first 
meeting  no  later  than  May  15, 1995. 
However,  the  Secretary  and  Assistant 
Secretary  believe  that  the  restructuring 
of  the  Department's  education  research 
and  dissemination  effort  is  of  such 
urgency  and  high  priority  that  they 
would  like  to  have  the  advice  of  and 
-    collaboration  with  the  Board  begin  as 
soon  as  possible.  Therefore,  they 
anticipate  holding  the  Board's  first 
meeting  in  late  November,  1994. 

3.  Functions  of  the  Board 

Section  921(b)  of  the  Act  provides 
that  the  Board  had  the  responsibility  to: 

(a)  work  collaboratively  with  the 
Assistant  Secretary  to  determine 
priorities  that  should  guide  the  work  of 
OERI  and  provide  guidance  to  the 
Congress  in  its  oversight  of  OERI; 

(b)  review  and  approve  the  Research 
Priorities  Plan  developed  by  the 
Assistant  Secretary  in  collaboration 
with  the  Board; 

(c)  review  and  approve  standards  for 
the  conduct  and  evaluation  of  all 
research,  development,  and 
dissemination  carried  out  under  the 
auspices  of  OERI;  and 

(a)  review  regularly,  evaluate,  and 

publicly  comment  upon,  the 

implementation  of  its  recommended 

p^orities  and  policies  by  the 
yijepartment  and  the  Congress. 
[      Addi^onal  responsibilities  of  the 

Boarduiclude: 

(1)  Providing  advice  and  assistance  to 
the  Assistant  Secretary  in  administering 
the  duties  of  OERI; 

(2)  Making  recommendations  to  the 
Assistant  Secretary  of  persons  qualified 
to  fulfill  the  responsibilities  of  the 
Director  of  each  research  institute 
established  within  OERI,  making  special 
efforts  to  identify  qualified  women  and 
minorities  and  soliciting  and  giving  due 
consideration  to  recommendations  from 
professional  associations  and  interested 
members  of  the  public; 

(3)  Advising  and  making 
recommendations  to  the  President  with 
respect  to  individuals  who  are  qualified 
to  ftilfill  the  responsibilities  of  the 

'Assistant  Secretary  for  OERI; 


(4)  Reviewing  and  commenting  upon 
proposed  contract,  grant,  and 
coopetative  agreement  proposals; 

(5)  Advising  the  United  States  on  the 
Federal  educational  research  and 
development  effort; 

(6)  Recommending  ways  for 
strengthening  active  partnerships  among 
researchers,  educational  practitioners, 
librarians,  and  policymakers; 

(7)  Recommending  ways  to  strengthen 
interaction  and  collaboration  between 
the  various  program  offices  and 
components; 

(8)  Sohciting  advice  and  information 
from  the  educational  field — making  sure 
to  involve  educational  practitioners 
particularly  teachers  in  the  process — to 
define  research  needs  and  provide 
suggestions  for  research  topics; 

(9)  Soliciting  advice  from 
practitioners,  policyTnakers,  and 
researchers,  and  recommending 
missions  for  the  national  research 
centers  which  are  funded  by  OERI  by 
identifying  topics  which  require  long- 
term,  sustained,  systematic, 
programmatic,  arid  integrated  research 
and  dissemination  efforts; 

(10)  Providing  recommendations  for 
translating  research  findings  into 
workable,  adaptable  models  for  use  in 
policy  and  in  practice  across  different 
settings,  and  recommendations  for  other 
forms  of  dissemination;  and 

(11)  Providing  recommendations  for 
creating  incentives  to  draw  talented 
young  people  into  the  field  of 
educational  research,  including  scholars 
fi'om  disadvantaged  and  minority 
groups.  (Section  921(c)  of  the  Act) 

4.  Nomination  Categories 

Nominations  are  being  requested  for 
the  five  outstanding  school-based 
professional  educators  and  the  five 
individuals  who  are  knowledgeable 
about  the  educational  needs  of  the 
United  States  as  described  under  the 
heading  Description  of  the  Board  above. 
The  Secretary  must  give  due 
consideration  to  the  gender,  race,  and 
ethnicity  of  appointees  to  assure  that  the 
Board  is  broadly  representative  of  the 
diversity  of  the  United  States.  (Section 
921(f)(2)  of  the  Act) 

5.  Applicability  of  Certain  Federal 
Legal  Requirements  _ 

The  Board  is  subject  to  Federal^ 
legislation  (the  Federal  Advisory     ' 
Comnaittee  Act,  5  U.S.C.  App.  2;  and  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b),  which  is  designed  to 
ensure  that  public  business  is  publicly 
conducted,  ajjd  that  government 
advisory  and  policymaking  groups  are 
not  inappropriately  used  to  advance  the 
private  interests  of  their  members. 


Board  members  are  considered  special 
government  employees  vyho  are  subject 
to  certain  government-wide  restrictions 
on  conflicts  of  interest, 

6.  Nomination  Procedures 

In  order  to  be  assured  of 
consideration,  nominations — which 
include  the  nominee's  name,  address, 
telephone  number  and  brief  biography — 
should  be  mailed  or  hand  delivered  no 
later  than  September  12, 1994  to  Diane 
Rossi,  Office  of  the  Secretary  of 
Education,  U.S.  Department  of 
Education,  Attisntion:  National 
Educational  Research  Policy  and 
Priorities  Board,  600  Independence 
Avenue,  S\V,  Washington,  DC  20202-     . 
0106.  If  the  nomination  is  late,  the 
Department  may  lack  sufficient  time  to 
review  it  with  other  nominations  and 
may  decline  to  accept  it. 

(a)  Nominations  Delivered  by  Mall 

Nominations  delivered  by  mail  must 
be  addressed  as  indicated  above  and 
must  show  proof  of  mailing  consisting 
of  one.of  the  following.-  (1)  a  legibly 
dated  U.S.  Postal  Service  Postmark;  (2) 
a  legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service;  (3)  a  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier.  The  following  are  not  accepted 
as  proof  of  mailing:  (1)  A  private 
metered  postmark,  or  (2)  a  mail  receipt 
that  is  not  dated  by  the  U.S.  Postal 
Service. 

(b)  Nominations  Delivered  By  Hand/ 
Courier  Service 

A  nomination  that  is  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Room  6103, 600 
Independence  Avenue,  SW, 
Washington,  D.C.  20202-0106.  Hand- 
delivered  nominations  will  be  accepted 
daily  between  the  hours  of  8:30  a.m.  and 
5:00  p.m.,  Washington,  DC  time,  except 
Saturdays,  Sundays,  and  Federal 
holidays.  In  order  for  a  nomination  sent 
through  a  tourier  Service  to  be 
considered  timely,  the  Courier  Service 
must  be  in  receipt  of  the  nomination  on 
or  before  the  deadline. 

Dated:  August  5, 1994. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

(FR  Doc.  94-19535  Filed  8-9-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center  Grant;  Financial  Assistance 
Award  to  University  of  Oklahoma 

AGENCY:  Morgantown  Energy 
Technology  Center,  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  acceptance  of  an 
unsolicited  financial  assi&tanf.t; 
.ipplication  for  Grant  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600/14  the 
DOr:,  Morgantown  Energy  Tnrhnology 
Center  gives  notice  of  its  plans  to  award 
a  :J6  nionth  Grant  to  the  Universiiy  of 
(Oklahoma  with  an  associated  budget  of 
approximately  Si  .206.445  of  which  the 
University  of  Oklahoma  will  (  ost  share 
approximately  13  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  E.  Brandt,  1-07,  U.S.  Dpp.irtm.-nt 
(if  Energy,  Morgantown  Ejicrgv 
Technology  Center,  P.O.  Box  8S0, 
MorgaiUDwn.  West  Virginia  2t>307- 
08r)0.  Telephone:  (304)  291-4079. 
Hrocuiement  Request  No  21- 
94MC31 170.000. 

SUPPLEMENTARY  INFORMATION:  The 
pending  award  is  based  on  ;-.n 
unsolicited  appUcation  for  the  pro»ef?1 
entitled  "Enhancement  of  Meth.-sne 
Conversion  Using  Electric  Fields".  The 
ove.-all  objective  of  this  project  is  to 
ilev'tlop  a  novel,  economirjal  process  for 
the  (  on  version  of  natural  gas  to  more 
\  alu.ibie  products  such  as  melhn.nol. 
ethylene,  and  other  organic  oxvgonaies 
or  higher  hydrocarbons.  Specifically, 
the  University  of  Oklahoma  w;!! 
invn.sligafe  and  develop  eleciric  field 
( onversion  and  electric  field-nnhanced 
catalytic  conversion  of  mefh^ne, 
resulting  in  an  economical  process  or 
processes  for  the  direct  conversion  of 
natural  gas  to  more  valuable  produrt.s. 
The  most  promising  prof*ss 
f.onfigurations  and  the  most  promising 
operating  conditions  will  be  identified 
and  the  economic  viability  of  the 
procc'si-s  evaluated.  The  overall 
.scii-iitific  or  technical  merits  of  the  new 
technology  from  these  research  efforts  in 
methane  conversion  are  primarily  in  the 
areas  of  transportation  and  chemical 
feedstocks.  Much  of  the  natural  gas 
oixrurs  in  remote  areas  in  Alaska,  and 
offshore  reservoirs.  Because  of  this 
remoteness,  the  cost  of  transporting  this 
gas  to  markets  may  eventually  prohibit 
the  utilization  of  these  re.sources. 
Therefore,  considerable  inten?.st  is  bt?ing 
show-Yi  in  developing  a  relatively 
simple,  cost  effective,  process  suitable 
for  installation  at  the  well-head  for 
conversion  of  methane  to  transportable 
Hqijid.  Technically  this  wo»ild  provide 


new  market  areas  for  natural  gas  and 
would  provide  the  means  for 
transporting  costly  natural  gas  to  market 
at  acceptable  costs.  If  these  techniques 
were  developed  it  could  be  used  to 
offset  imported  oil  to  this  country  and 
would  provide  new  transportation  ftiels, 
energy  fuels  and  chemical  feedstocks  to 
the  marketplace. 
Louie  L.  Calawsy, 

Dimrtnr.  Acquisition  and  As.' .•stance  Division. 
.\}ar^iintoi\n  Energy  Technology  Centur. 
IFR  Doc.  94-19534  F;).^d  »-9-94;  8:45  ami 
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Site- Wide  Environmental  Impact 
Statement,  Los  Alamos  National 
Latx>ratory 

AGENCY:  Department  of  Energy. 
ACTON:  Advance  Notice  of  Intent  to 
Prepare  a  Site-Wide  Environmental 
Impact  Statement  for  Continued 
Operations  of  the  Los  Alamos  National 
Laboratory. 


SUMMARY:  The  United  Slates  Department 
of  Energy  (DOE)  is  provi.jmj?  advanr  c 
notice  of  its  intent  to  prt'pi-.rf  a  Site- 
Wide  Environmental  Im^.vc  t  Statement 
(SWEIS)  for  its  Los  Alanios  .National 
Laboratory  iLANL).  Los  ALmos.  New 
Mexico,  a  DOE  multipurpose  resfMrch 
and  developr>ent  laboralor,'.  The 
SWEIS  will  be  prepared  pursuant  to  the 
NaHonal  Environ.n^e.^ta]  Polit  y  Ad 
(N'tPA)  of  19ft9  (42  U.S.C.  4321  ft  spq.], 
the  Council  on  Environir.t-ntsl  Qiislity 
NEPA  regulations  |40  CFR  Parts  1500- 
1508i  and  the  DOE  NEPA  regulations 
llO  CFR  Part  1021).  The  SWEIS  will 
analyze  die  potential  en\ircnmtntal 
imparts  of  continuing  to  operate  LANL 
and  re.asonable  alternative  operatin" 
envelopes. 

With  this  .Advance  Notice.  DOE 
initiates  a  prescoping  pnx*ss  to  identify 
possible  issues  and  alternatives  to  be 
analyzed  in  the  SWEIS.  As  provided  at 
iO  CFR  1021.311(b).  this  Advance 
Notice  provides  an  early  opr>ortuntty  to 
inform  the  public  of  the  SWEIS  and  to 
solicit  early  public  comments.  After  this 
prescoping  process,  DOE  will  publish  a 
Notice  of  Intent  (NOI)  which  will 
identify  the  proposed  scope  of  the 
SWEIS,  including  the  proposed 
alternatives  and  issues  developed 
through  this  prescoping  process. 
Although  schedules  have  not  yet  been 
developed,  it  is  DOE's  intent  to  start  the 
full  SWEIS  process  as  soon  as  possible 
and  complete  the  process  as  quickly  as 
possible.  The  public  is  invited  to 
comment  on  this  Advance  Notice  and  to 
attend  public  information  meetings  and 
workshops  addressing  SWEIS  issues.       * 


J 


DATES:  W'ritten  comments  on  the  s{/>pe 
of  the  SWEIS  are  invited  from  the 
public.  Prescoping  comments  should  lie 
postmarked  by  October  31,  1994.  The 
Department  will  again  invite  comments 
on  the  sc  upe  of  the  SWEIS  al^er  the  NOI 
is  published. 

The  Department  will  hold  public 
information  meetings  and  worku-hops  in 
conjunr  tion  with  prescoping.  These  uill 
be  held  at  various  places  in  northern 
New  Mexico.  The  times,  dales,  and 
format  of  tht>se  meetings  will  be 
announced  in  the  local  press  no  later 
than  two  weeks  prior  to  the  met^lincs 
and  publir!/4;d  in  othr"  ways  as 
appropriate. 

ADDRESSES:  Written  comments  on  iht- 
scope  of  the  SWEIS  or  other  mafers 
roncemsn?;  the  SWEIS,  or  requests  to  be 
put  on  a  i.Tiiling  hst  f(;r  future 
information  about  the  SWEIS.  shotjld  be 
addressed  to:  M.  Diana  Webb,  Los 
Alamos  Area  Offii*,  U.S.  Departn,ent  of 
Energy,  52H  35th  Street.  Los  Ala.mos, 
NM  87544.  Attn:  LA.NL  SWEIS,  (505) 
hb5-6353   FaL^imile  (505)  665-4504. 
»  FOR  FURTHER  tNFORMATXDN  CONTACT:  For 
general  i.nformation  on  the  DOE  NEPA 
pro*  Hss.  plense  contact:  C-irol  M. 
Borgptrom.  Dinxtor.  Office  of  NEPA 
fXersight.  EH-25,  U\S.  Department  of 
Enrrgy.  1000  Independence  Avenue 
.SW.  Washington.  DC  20585.  (800)  472- 
2756  or  (202)  586-^bOO. 
SUPPLEMENTARY  INFORMATION: 

About  the  SWEIS.  The  Departmrni 
has  a  policy  to  prepare  SWElSs  for  largf. 
multi-facihtv  DOE  sites  ilO  CFR 
1021  330!.  such  a'.  LANL.  The  purpwe 
of  a  SWEIS  is  to  provide  DOE  and  its 
stakeholders  with  a  comprehensive  look 
at  the  environmental  impacts  caused  by 
its  operations  and  aclivitics  at  a  site. 
The  NEPA  process  allows  for  Frd«r<»l. 
State,  tribal,  county,  municipal  and 
public  participation  in  the 
environmental  re\iew  and  resultant 
dtjcisionmaking  process.  A  SW'HS  was 
last  prepared  for  LANL  in  1979  \DOEJ 
EIS-0018J.  The  planned  SWEIS  would 
replace  that  document. 

A  SWETS  is  a  useful  tool  for  DOE  to 
manage  its  facilities  and  operations.  It 
provides  the  DOE  decisionmakers,  site 
management,  and  the  public  with 
comprehensive  information  on  the 
cumulative  impact  of  past,  ongoing  and 
planned  activiUes  at  a  site  in  order  to 
plan  for  quality  stewardship  of  the 
resources  entrusted  to  DOE's  care.  A 
SWEIS  can  be  used  to  establish  an 
environmentally-sound  operating 
envelope  for  site  activities  and  establish 
thresholds  of  significance  to  identify 
future  environmental  impacts.  The 
SWEIS  is  expected  to  support  later 
NEPA  reviews  by  allowing  DOE  to  fin  us 
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on  project-specific  issues  and  to  narrow 
and  simplify  the  scope  of  later  reviews. 
This  process  is  called  "tiering"  (40  CFR 
1508.281.  DOE  believes  that  the  SWEIS 
analysis  will  generally  provide  adequate 
NEPA  coverage  for  those  activities  and 
projects  covered  by  the  SWEIS. 
However,  a  SWEIS  may  not  replace  the 
need  for  future,  project-specific  NEP.'K 
renews  as  future  proposals  for  LANL 
facilities  are  developed.  In  accordance 
with  10  CFR  1021.330(d),  DOE  will 
evaluate  the  SWEIS  at  least  ever>'  five 
years  after  its  completion  to  determine 
whether  it  should-be  revised. 

Site-wide  Analysis.  The  SWEIS  will 
address  operations  and  planned 
activities  at  LANL  foreseen  within  the 
next  5  to  10  years.  The  SWEIS  will  focus 
on  operating  practices  and  facility 
management;  DOE  does  not  expect  to  be 
able  to  anticipate  all  future  research  and 
development  projects  that  LANL  may  be 
called  upon  to  support  over  the  next  ten 
years.  The  Department  anticipates  that 
the  SWEIS  will  provide  an  analysis  of 
all  activities  at  LANL  and  all  DOE  land 
management  activities  related  to 
operations  at  LANL.  The  SWEIS  will 
also  examine  DOE's  ongoing  obUgations 
to  the  surrounding  community  under 
the  Atomic  Energy  Communities  Act  [42 
U.S.C.  2301  et  seq.],  including  proposals 
to  transfer  certain  tracts  of  DOE- 
administered  land  to  Los  Alamos 
County.  The  Department  intends  to  use 
the  SWEIS  to  develop:  mitigation 
measures  for  operating  and  facilities 
management  practices:  a  nuclear 
materials  storage  and  handling  strategy; 
a  waste  management  strategy;  an 
environmental  restoration  strategy;  and 
a  land  transfer  strategy  for  LANL.  The 
SWEIS  will  include  an  analysis  of  the 
impacts  of  operating  all  major  facilities 
at  LANL.  Specific  research  projects  or 
facility  proposals  that  are  not  included 
within  the  SWEIS  analysis  would  be 
subject  to  project-specific  NEPA 
reviews. 

Los  Alamos  National  Laboratory's 
mission.  The  Department  coordinates 
and  admfhisters  the  energy  functions  of 
the  Federal  government.  Among  other 
things,  it  is  responsible  for  the  nuclear 
weapons  program,  research  and 
development  of  energy  technologies, 
and  basic  science  research.  The 
Laboratory  is  one  of  DOE's  primary 
research  and  development  laboratories. 
It  was  established  in  1943  to  provide 
research,  design,  and  testing  fof^nuclear 
weapons  and  nuclear  materials  and 
remains  one  of  the  three  laboratories  in 
DOE's  nuclear  weapons  complex.  Over 
the  past  50  years.LANL's  mission  has 
expanded  to  include  research  in  energy, 
materials  science,  nuclear  safeguards 
and  security,  biomedical  science. 


computational  science,  environmental 
protection  and  cleanup,  and  other  basic 
science  research.  In  addition  to  work 
done  in  support  of  DOE  programs, 
LANL  provides  research  and  science 
services  for  other  Federal  agencies, 
universities,  foreign  countries,  and 
private  industry.  The  Laboratory  is  one 
of  the  largest  multiprogram  research 
laboratories  in  the  world,  with  an 
annual  budget  of  about  Si  billion  and 
about  10,000  contractor  and  sub- 
contractor employees.  The  Laboratory 
covers  about  43  square  miles  of  Federal 
land  hi  north-central  New  Mexico  in 
Los  Alamos  and  Santa  Fe  Counties. 

The  Secretary  of  Energy  has  initiated 
an  independent  review  to  provide 
recommendations  on  the  future 
missions  of  all  DOE  Laboratories.  The 
SWEIS  will  incorporate  any 
recommendations  accepted  by  DOE 
regarding  the  future  missions  of  LANL. 

Related  NEPA  reviews.  Currently, 
certain  of  LANL's  mission  elements  are 
being  considered  in  several  other  broad- 
scale  NEPA  reviews.  In  addition,  about 
20  proposed  projects  at  LANL  are  in  the 
process  of  having  either  an 
Envijonmental  Assessment  (EA)  or 
Environmentaijmpact  Statement  (EIS) 
prepared. 

Tne  Environmental  Restoration  and 
Waste  Management  Programmatic  EIS 
(PEISO  (Notice  of  Intent,  55  FR  42633) 
will  analyze  the  DOE  plan  to  formulate 
and  implement  an  integrated 
Environmental  Management  program. 
The  Laboratory  is  one  of  the  alternative 
sites  proposed  to  store  and  process 
transuranic  radioactive  waste  and  store, 
process,  and  provide  on-site  disposal  for 
low-level  radioactive  waste,  possibly 
including  material  generated  at 
locations  other  than  LANL. 

The  Nuclear  Weapons  Complex 
Reconfiguration  PEIS  (revised  Notice  of 
Intent,  56  FR  39528]  analyzes 
alternatives  for  the  reconfiguration  of 
the  weapons  complex  due  to  nuclear 
weapons  stockpile  reductions.  The 
Department  currently  is  considering 
how  the  scope  of  this  PEIS  should  be 
revised  further  to  reflect  more  recent 
budget  and  stockpile  reduction 
decisions.  At  this  time,  the 
Reconfiguration  PEIS  and  its  related 
decisions  are  not  expected  to  change  the 
weapons  mission  at  LANL. 

The  Advanced  Neutron  Source  EIS 
analyzes  the  siting,  construction  and 
operation  of  a  research  nuclear  reactor 
(Notice  of  Intent,  58  FR  31019).  The 
Laboratory  is  being  considered  as  an 
alternative  to  the  preferred  site  at  DOE's 
Oak  Ridge  Reservation.  Tennessee. 

The  Programmatic  Spent  Nuclear  Fuel 
Management  and  IN'EL  Environmental 
Restoration  and  Waste  Management 


Programs  EIS  includes  a  programmatic 
analysis  of  transporting,  processing,  and 
storing  spent  nuclear  reactor  fuel 
(Notice  of  Availability,  Draft  EIS,  59  FR 
32688).  The  Laboratory  has  generated 
spent  fuel  and  continues  to  temporarily 
store  this  material  pending  the  outcome 
of  programmatic  decisions  following  the 
spent  fuel  EIS. 

The  Department  is  preparing  a  site- 
wide  EIS  for  all  activities  at  its  Pantex 
Plant,  near  Amarillo,  Texas  [Notice  of 
Intent,  59  FR  26635).  The  primaiy 
mjssion  of  this  facility  is  disassembly  of 
nuclear  weapons.  The  Pantex  site-wide 
EIS  will  also  take  a  programmatic  look 
at  storing  disassembled  nuclear 
weapons  components.  The  Laboratory 
disassembles  and  temporarily  stores 
radioisotopic  thermoelectric  generators 
(radioactive  heat  sources)  that  have  been 
removed  from  retired  weapons  and 
could  be  considered  as  an  alternative 
site  for  other  components. 

The  Department  is  preparing  a  PEIS 
for  Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials  [Notice  of 
Intent.  59  FR  31985).  The  PEIS  will 
analyze  alternatives  for  the  long-term 
storage  and  disposition  of  surplus 
nuclear  materials  in  order  to  minimize 
the  risk  of  proliferation  of  nuclear 
weapons  capability  in  the  world.  Phase 
I  of  the  project  will  be  to  provide  safe, 
controlled,  inspectable  interim  storage. 
As  part  of  this  phase,  DOE  is  performing 
a  vulnerability  study  to  determine  the 
risks  associated  with  current-  storage  of 
nuclear  materials.  Phase  11  will  be  long- 
term  storage  or  disposition  of  surplus 
material.  Among  other  things,  the  PEIS 
will  analyze  a  new,  consolidated  long- 
term  storage  facility  at  five  candidate 
sites  (LANL  is  not  a  candidate  site),  and 
continued  use  of  interim  storage 
facilities.  The  Laboratory  now  stores 
some  nuclear  materials. 

The  Department  is  preparing  a 
programmatic  EA  on  its  proposal  to 
produce  medical  isotopes  for  medical 
applications  such  as  diagnostics  and 
chemotherapy  [EA  determination,  02/ 
24/93).  The  proposal  involves 
irradiating  targets  in  a  nuclear  reactor, 
processing  the  material,  and  disposing 
of  waste.  The  original  proposal  was  to 
use  the  Omega  West  Reactor  at  LANL  to 
produce  the  isotopes.  Since  that  time, 
DOE  has  decided  to  permanently  shut 
down  that  reactor,  and  it  would  not  be 
used  for  this  purpose.  Alternatives 
currently  under  consideration  involving 
LANL  facilities  would  include 
fabricating  targets  at  the  Chemistry  and 
Metallurgy  Research  Building, 
processing  and  recycling  irradiated 
material  at  that  facility,  and  disposing  of 
low-level  radioactive  waste  at  LANL's 
waste  management  area. 


Federal  Register  /  Vol.  59.  No.  153  /  Wednesday.  August  10.  1994  / 


^Jotices 


Bpsiripb  these  broad-scale  NEPA 
dr)cume.nts,DOE  is  in  the  process  of 
conducting  several  environmental 
anal\  bes  for  specific  proposed  projects 
at  LAN'L  or  hiis  made  preliminarx'  plans 
to  start  such  reviews.  Through  this 
prescoping  process,  the  public  is  invited 
to  CDinnient  as  to  whether  the  NEPA 
reviews  listed  in  Tables  1  and  2  should 
precede,  be  incorporated  into,  or  be 
deferred  until  after  the  SWEIS.  In 
accordance  with  requests  from  the  State, 
tribes,  and  the  public,  DOE  invites 
pubJic  comment  as  to  which  of  these   ' 
ongoing  XfiPA  reviews  should  be 
included  within  the  scope  of 
alte.rnatives  to  be  analyzed  in  the 
SWEIS.  Specifically,  as  requested  by  the 
public.  DOE  invites  comments  to  assist 
in  determining  either:  (1)  The  project 
has  independent  justification  and  would 
not  prejudice  the  outcome  of  the  SWEIS, 
and  the  NEPA  review  can  proceed;  (2) 
the  project  is  integral  to  alternatives  to 
be  analyzed  in  the  SWEIS,  and  the 
NEPA  review  will  be  included  in  the 
SWEIS;  or  (3)  the  project  depends  on  the 
outcome  of  the  SWEIS,  and  the  NEPA 
review  will  be  deferred  until  after  the 
SWEIS  is  completed. 
:  These  projects  and  DOE's  initial 
recommendations  are  listed  in  Table  1. 
For  a  few  projects.  DOE  does  not  make 
an  initial  recommendation  but  will 
develop  its  recommendation  after 
considering  public  comment.  Table  1 
also  provides  information  on  the  DOE 
program  which  sponsors  the  proposals 
and  the  date  of  the  determination  of  the 
initial  level  of  NEPA  review.  The 
Department  may  iiiiu^te  other  projects 
while  the  SWEIS  is  being  prepared; 
Table  2  lists  planned  projects  for  which 
DOE  believes  NEPA  reviews  may  be 
needed  prior  to  completion  of  the 
SWEIS  but  has  not  yet  issued  a  NEPA 
determination.  The'public  is  invited  to 
comment  on  whether  these  NEPA 
reviews  should  proceed  independently 
of  the  SWEIS.  or  should  be  included  in 
the  SWEIS  analysis.  The  N'OI  will 
summarize  comments  received,  explain 
whether  or  not  DOE  proposes  to 
continue  with  any  of  these  NEPA 
reviews,  and  describe  their  relationship 
to  the  alternatives  suggested  in  the  NOI. 

Issues  and  alternatives.  The 
Department  has  not  yet  identified 
environmental  issues  or  suggested 
alternatives  for  the  SWEIS.  These  will 
be  developed  over  the  next  few  months 
through  the  prescoping  process  with  the 
assistance  of  stakeholder  involvement. 
The  Department  anticipates  that 
altern,itivp<!  will  be  issue-driven-to 
allow  alternatives  to  focus  on  activities 
or  operations  which  are  of  concern  ("at 
issue")  to  the  agency  or  the  public.  The 
SWEIS  would  not  analyze  alternatives 
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to  current  practices  for  which  neither 
the  a>;ency  nor  the  public  have 
identified  any  concerns. 

The  SWEIS  wiil  look  at  reasonable 
altern  itives  to  the  current  situation.  The 
public  is  specifically  invited  to 
comment  on  whether  analysis  of  an 
alternative  which  would  describe 
phasmg  out  all  LANL  operations  and 
eventually  decommissioning  all 
facilities  (a  "shutdown  alternative") 
would  be  useful  for  comparison  to 
ongoing  activities. 

In  1976,  LA.NL  was  designated  as  one 
of  four  National  Environmental 
Research  Parks  (NERPs).  The  NERPs 
were  established  to  contribute  to  the 
understanding  of  how  people  can  live  in 
balance  with  nature  while  enjoying  the 
benefits  of  technology.  The  Department 
has  never  instituted  an  active 
management  plan  for  the  LANL  NERP. 
The  public  is  specifically  invited  to 
comment  on  whether  the  SWEIS  should 
contain  alternatives  for  managing  the 
NERP  or  whether  the  designation 
should  be  lifted. 

The  MEPA  process.  The  DOE  NEPA 
review  process  is  described  in  the 
Council  on  Environmental  Quality 
NEPA  regulations  [40  CFR  Parts  1500- 
1508]  and  the  DOE  NEPA  regulations 
(10  CFR  Part  1021  j.  Through  NEPA, 
Congress  requires  that  Federal  agencies 
consider  environmental  impacts  when 
making  decisions  and  lay  the 
decisionmaking  process  open  to  public 
scrutiny.  An  EIS  documents  the    ' 
environmental  review  of  major  Federal 
actions  which  may  significantlv  affect 
the  human  environment;  an.EA  may  be 
used  to  determine  the  need  for  an  EIS 
or  to  document  that  nssigniflcant 
environmental  impacts  would  be 
expected  to  occur. 

The  EIS  process  begins  with 
publicatiori  of  a  NOI  to  solicit  public 
comments  to  assist  in  determining  the 
scope  of  analvsis  in  the  EIS  [40  CFR 
1501.7: 10  CFR  1021.311].  The 
Department  documents  the  results  of  the 
scoping  process  and  its  plans  on  how  to 
conduct  the  EIS  review  in  an 
Implementation  Plan  [10  CFR  1021.312]. 
An  agency  publishes  a  draft  EIS  to  gain 
public  input  into  the  environmental 
analysis  before  a  final  EIS  is  issued  [40 
CFR  1502.9;  10  CFR  1021.313],  An 
agency  issues  a  Record  of  Decision 
(ROD)  to  document  its  dedSsion  and  to 
explain  how  the  environmental 
considerations  documented  in  the  EIS 
were  balanced  against  other  factors 
which  led  to  the  decision,  such  as 
technical,  regulatorv,  or  financial 
considerations  [40  CFR  1505.2:  10  CFR 
1021,315]. 

A  PEIS  is  a  broad-scale  analvsis  of 
proposed  programs  or  policies'  [40  CFR 


1502, 4(b)].  including  proposals  with 
geographic  allv  connected  actions  [40 
CFR  1502.4fc)il)I.  A  SWEIS  is  a  specific 
type  of  PEIS  used  to  analv?e  connected 
actions  at  a  DOE  site  [10  CI  R  1021,330). 
An  agencv  follows  the  same  steps  to 
prepare  a  SWEIS  as  for  an  LIS, 

CJajikified  inctenaL  The  Department 
will^view  'lassified  matf  riai  while 
prefiaring  the  SWEIS,  Within  the  limits 
of  classification,  DOE  wiil  provide  to 
the  public  as  much  information  as 
possible  If  necessan-.  classified 
information  will  be  segregated  into  a 
classified  appendix. 

Public  involvement  opportunities.  The 
Department  will  conduct  prescoping 
over  the  next  few  months.  The  results  of 
prescoping  will  be  provided  in  the  NOI. 
Through  this  Advance  Notice,  DOE  asks 
other  Federal  agencies,  the  State,  tribal 
governments,  local  governments,  and 
the  general  public  to  assist  in 
identifying  the  scope  of  analysis  for  the 
SWEIS,  including  suggestion's  on  issues, 
alternatives,  and  other  topics  of  interest. 
As  part  of  the  prescoping  process.  DOE 
will  hold  a  series  of  public  information 
meetings  and  workshops,  and  provide 
other  opportunities  for  public 
involvement.  These  will  be  publicized 
in  local  media  at  least  two  weeks  in 
advance.  Other  Federal  agencies,  which 
perform  work  at  LANL  or  manage  land 
that  might  be  affected  bv  LANL 
activities,  will  be  consulted  about  the      ' 
SWEIS.  Information  briefings  will  be 
given  to  the  State,  affected  tribes,  and 
local  governments.  Other  parties  with 
an  interest  in  LANL's  operations,  such 
as  private  companies  having  industrial 
partnerships  with  L^.NL.  will  be 
advised  of  the  SWEIS  process.  The 
Department  invites  stakeholders  to 
submit  written  comments  on  the  content 
of  the  SWEIS  and  suggestions  on  the 
SWEIS  review  process,  including 
suggestions  for  the  conduct  or  format  of 
public  involvement  opportunities,  to  the 
address  given  above.  Comments 
received  prior  to  October  31,^994,  will 
be  considered  in  developing  "the 
proposed  issues  and  alternatives  for  the 
NOI. 

The  NOI  will  explain  how  comments 
and  issues  raised  in  the  prescoping 
process  have  been  incorporated  into  the 
suggested  alternatives  and  issues 
identified  in  that  Notice.  Publication  of 
the  NOI  will  be  followed  by  a  second 
invitation  to  comment,  public 
information  meetings  and  workshojjs. 
and  formal  public  scoping  meetings. 
The  results  of  the  scoping  process  will 
be  documented  in  an  Implementation 
Plan  which  will  be  m.ade  available  to 
the  public.  Other  Federal  agencies,  the 
.State,  tribes,  local  governments,  and  ll.e 
public  will  be  given  the  opportunitv  \u  " 


40892 


Federal  Register  /  Vol.  59.  Ng.  153  /  Wednesday.  August  10.  1994  /  Notices 


review  and  comment  on  the  draft 
SVVEIS  aid  participate  in  public 
hearings.  A  final  SWEIS  will  be 
prepared  which  *fill  explain  how  public 
comments  on  the  draft  were  considered 
Following  the  final  SWEIS,  DOE  intends 
to  issue  a  ROD  to  document  DOE's 
decisions  regarding  the  operation  of 
LANL  and  explain  the  measures 
identified  to  mitigate  any  adverse 
impacts. 


Copies  of  written  comments, 
summaries  of  prescoping  public 
meetings,  and  other  materials  pertaining 
to  the  development  and  analysis  of  the 
SWEIS  will  be  made  available  for  public 
review  at  the  Los  Alamos  National 
Laboratory  Community  Reading  Room. 
1450  Centra!  Ave.,  Suite  101,  Los 
Alamos,  New  Mexico  87544.  For 
information  on  the  availability  of 
specific  documents  and  hours  of 


operation,  please  contact  the  reading 
room  at  (505)  665-2127  or  (800)  543- 

2342. 

Signed  in  Washington  D.C.  this  4th  day  of 
August.  1994.  for  the  United  ^ates 
Department  of  Eaergy. 
Tara  OToole,  M.D..  M.P.H.- 

Assistant  Serreforv'.  Environment.  Safetvand 
Health. 


Table  1  .—Recommendations  for  Ongoing  NEPA  Reviews 


Title,  sunvnary 


OOE  pro-am 

soorwortMEPA 

deienn.  date 


Discussion,  initial  recommendation 


ENVIROMIICNTAL  IMPACTS  STATEMENTS  (EiSs) 


Racfoactwe  Liquid  Wastewater  Treatment  Facility,  TA-63. 
f>wposod  (acKy  would  replace  existing  30-year-oid 
wastevakr  tealmont  (aciity  wt>ich  has  reached  the  etxj 
of  its  design  Me. 


Discussion:  The  existing  wastewater  treertment  facility.  conr>- 
pleted  in  1963,  is  stilt  able  to  t>e  operated  safe^  and  reli- 
at)ly  for  a  few  more  years,  allhough  design  standards 
have  changed  con9iderat)ly  since  that  lime.  It  is  possitHe 
tf>at  certain  design  details,  such  as  wastewater  stream 
source  and  type,  may  depend  on  sitewide  decisions  re- 
garding the  location  and  use  o(  other  faciMies  at  LANL. 
Detailed  design  for  a  reptacement  facility  cannot  tie  start- 
ed until  the  NEPA  review  is  corrpleted.  wt«ch  in  turn 
would  affect  construction  schedules.  Initial  Recommerxla- 
tion:  Include  in  the  SWEIS. 


ENVIRONMENTAL  ASSESSMENTS  (EAs) 


Ctcmaty  and  MMaiurgy  Research  (CMR)  Building  lip- 
grades.  JA-X  Part  of  a  series  01  proposed  infrastructure 
renovations  to  a  40-year-ald  facility  used  for  various  te- 
seacch  praiectL  CMR  supports  activities  in  several  ottier 
LANL  facililies.  The  purpose  of  the  upgrades  is  to  redice 
risk,  enhance  the  Sf^ety  margin,  and  provide  for  the  con- 
tinuetf  safe,  r^iabte.  and  effective  use  of  the  facility  to 
suppoA  CANL  missiom  for  at  least  another  20  to  30 
years.  Some  renovations  were  covered  by  prior  NEPA  re- 
view and  are  eurrenlly  underaray. 


High  ENplosiwes  Materials  Test  Facility,  TA-11  Proposed 
conskucion  and  operation  of  a  new  3,000  square-fftot 
tMjikJing  for  mechanical  and  themial  tests  on  high  explo- 
swe  materiate  and  related  assemblies  in  support  of  DOE's 
scierx»-based  stockpile  stewardship  program.  The  pro- 
posal would  consoTidate  in  one  building  the  high  explo- 

.  sives  work  now  done  in  several  kx:ations  at  LANL;  the  ex- 
isbng  iacHlies  have  deteriorated  sutKtantiaHy  and  are  in- 
adequate to  reliably  support  current  needs.  LANL  has  an 
ongoing  mission  to  evaluate  aging  weapons  to  ensure  that 
the  enduring  nuclear  weapons  stockpile  remains  safe  and 
reliable:  tieretoie.  LANL  must  maintain  the  capability  to 
assure  Ihe  contimiity  and  reltatiility  of  evaluation  tests  and 
the  safety  of  wodters  performirig  those  tests. 


DP09/13«3 


OP03.'ia92 


Discussion:  CMR  first  operated  in  1952.  Since  ttien.  envi- 
ronmental, safety  and  security  design  and  operating  re- 
quirements have  changed.  Utility  and  infrastnidure  sys- 
tems at  CMR  have  aged  and  need  to  be  replaced.  Al- 
though cunent  operations  in  CMR  are  conducted  in  a 
way  that  protects  the  safety  ot  wodters.  the  pubic  and 
the  environment,  some  utility  and  infrastnidure  upgrades 
would  altow  CMR  operations  to  mare  dosely  adhere  to 
cunent  environmental,  safety,  and  health  requirements. 
These  include  improving  or  replacing  the  bwikfng's  struo-. 
tural,  ventilation,  electrical,  fadllty  monitoring,  waste  man- 
agement, and  security  systems.  Anottier  etoment  of  ffte 
CMR  upgrade  projects  woukf  refurbish  Wings  2  and  4  at 
CMR.  to  accommodate  LANL  program  nee^.  If  ttw  up- 
grades were  deferred  unIP  after  the  SWEIS.  CMR  wouM 
continue  to  be  used  but  woukt  also  continue  to  deterio- 
rate as  the  building  systems  aged.  Mlial  Rccommenda- 
fion:  Artalyze  in  the  EA  ttxise  oomponents  of  the  pro- 
posed upgrades  that  are  needed  to  maintain  the  existing 
operation  infrastructure,  improve  safety  of  operations  to 
workers  and  ttw  general  pubHc.  enhance  CMR  emiron- 
mental  management  systems,  and  provide  for  improved 
security.  Include  in  the  SWEIS  the  remainder  of  the  pro- 
posed CMR  upgrades  whk^  relate  to  long^erm  pro- 
grammatic needs,  inckiding  reKirtiishing  Wings  2  and  4. 

Discusskyi:  This  is  a  smaH-scate  construction  project  to 
consolidate  ongoing  activities  at  LANL  and  would  not  irv 
crease  LANL's  existing  testing  program,  if  constriicting 
the  building  were  deferred  unM  after  the  SWEIS,  testing 
and  evaluation  vwoukj  continue  in  tie  existing  facilities. 
Further  deterioration  of  Ihe  existing  tMiUingB  couki  de- 
rupt  the  evaluation  program  and  create  uncertainty  in 
LAt^L's  ability  to  safely  arxl  reCat)ly  test  high  expkisives 
materials.  A  decision  to  construct  this  building  would  nd 
influerx^,  nor  be  influerx^d  t}y.  sitewide  decisiorts.  Initial 
recommendation:  Proceed  with  EA 
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TABLE  1  .-RECOMMENDATIONS  FOR  ONGOING  NEPA  REVIEWS-Conlinued 


Title,  summary 


Isotope  Separator  Facility,  TA-48.  Proposed  4.000-square- 
toot  lai»ratory  facility  to  develop  pure  samples  ot  isotopes 
to  be  used  as  standards  for  weapons  and  non-weapons 
research.  This  project  has  been  deferred. 

Low  Energy  Accelerator  Laboratory  (LEAL).  TA-53  (formerly 
Accelerator  Prototype  Laboratory).  Proposed  7  00^ 
square-foot  laboratory  to  support  development  of  proton 
accelerators  for  ongoing  programs.  The  low-energy  high- 

.  current  front  end  accelerator  prototype  would  be  housed 
and  operated  rn  this  proposed  building. 

Nuclear  Materials  Storage  Facihty  Upgrade.  TA-55  (Revi- 
sion to  1986  EA).  The  1986  EA  covers  actions  currently 
needed  to  correct  identified  design  and  construcuon  defi- 
ciencies. The  revised  proposal  is  to  increase  the  storage 
capacity  of  an  existing  nuclear  matenals  storage  vault 
from  about  6  6  metric  tons  of  plutonium  to  about  25  metric 
tons  (Lj^NL's  current  inventory  is  about  2.6  metric  tons) 
with  a  corresponding  increase  in  heat  removal  capability 
from  20  kilowatts  to  75  kilowatts  The  proposed  upgrades 
would  also  allow  storage  of  maierral  that  generates  more 
heat  due  to  radioactive  decay. 


Safety  Testing  of  Pits  Under  Thermal  Stress,  CMR  Building 
TA-3  (formerfy  Fire  Resistant  Pit  Test  Program).  Pro^ 
posed  expennr>ents  to  ensure  that  the  enduring  nuclear 
weapons  stockpile  is  safe  and  would  not  cause  environ- 
mental or  health  problems  in  the  event  of  a  fire.  The 
project  would  require  minor  modifications  to  one  of  the  hot 
cells  at  CMR,  but  would  not  require  construction  of  any 
new  facilities.  The  tests  would  be  on  disarmed  nuclear 
weapons  devices  (pits)  to  determine  the  potential  for  ma- 
tenals failure  under  fire  conditions.  LANL  has  an  ongoing 
mission  to  evaluate  weapons  to  ensure  that  the  enduring 
nuclear  weapons  stockpile  remains  safe  and  reliable. 

Transuranic  Waste  Drum  Staging  Building,  TA-55.  Proposal 
to  convert  an  existing  1.000  square-foot  buikJtng  within  the 
Plutonium  Facility  to  temporarily  stage  transuranic  waste 
pending  transportation  to  LANL's  radioactive  waste  man- 
agement area  at  TA-54. 


Weapons  Components  Test  Facility  Relocation,  TA-16  Pro- 
posal to  relocate  a  test  shop  to  a  nearby  n.OOO-square- 
foot  area  now  used  as  a  warehouse.  The  shop  is  used  for 
materials  tests  on  weapons  components  and  for  non- 
weapons  structural  tests.  A  new  hydraulic  toad-test  ma- 
chine press  would  be  installed,  and  a  smafl  additton  built 
to  house  hydraulic  purnps. 


DOE  program 

sponsor /NEPA 

determ.  date 


DP  l2/ia'S2 


DP  Ce.23'S2 


DP  08/lO.'S3 


DP  06/02-93 


DP  06/11/91 


DP  12/25.'92 


Discussion,  initial  recommendation 


Discussion:  NEPA  rev«w  of  this  project  «  not  needed  ai 
mis  time,  initial  Recommendation:  Deter  unM  etttr 
SWEIS.  * 

Discussion:  This  is  a  small-scale  construction  proiec  i-- 
support  ongowTg  research.  If  constructing  the  buildmo  1^ 
deferred  until  after  the  SWEIS,  the  research  would  cc-^ 
tinue  in  existing  buiWings  if  space  atowed  A  deciswn  lo 
construct  this  building  woukl  not  influence  not  be  influ- 
enced by.  sitewKJe  decisions  iorfial  RecomrDendafo-, 
Proceed  with  EA.  -^  -^-c  v.r, 

Discusston:  The  1986  EA  analyzed  constfuctiro  ano  oc-r- 
ating  the  existing  vault  to  consolidaJe  nuclear  mafefiai 
storage  at  LANL.  The  proposal  was  revised  m  loC'  ;c 
aHow  for  increased  storage  capabil.ty  m  v,e  va^:?  "l^^ 
NEPA  determination  was  to  revise  the  1986  E A  to  pro- 
vKle  the  NEPA  review  for  the  increased  capacity   if  ihe 
revised  NEPA  review  were  to  proceed.  DOE  coukJ  make 
an  early  decision  on  whether  to  increase  the  storaoe  ca- 
pability of  the  existing  vault.  Th«  vwuW  be  necessary  1I 
prior  to  compteting  sitewide  decisions,  DOE  reeded  to 
store  at  LANL  more  material,  or  different  ty-pes  of  matt- 
rial,  than  is  now  on-site  or  anticipated  under  current  mis- 
sion workloads.  If  a  decision  to  increase  the  capaci'v 
were  deferred  until  after  the  SWEIS,  DOE  and  LANL 
coukJ  continue  to  work  towards  correcting  design  and 
construction  deficiencies  but  couW  not  undertake  wor» 
that   wouW   lead  to   increased  storage   capacity    ThC 
SWEIS  will  be  used  to  help  develop  a  nuctear  mateiia'^ 
storage  and  handling  strategy.  whK:h  would  include  pio- 
lections  of  amounts  ot  matenal  anticipated  to  be  on  sue  i< 
LANLs  weapons  mission  changed;  srtewxte  decisionc 
could  influence  decisions  on  the  future  use  and  capacn 
of  the  vault.  Initial  Recommendation:  Include  m  SWE!«: 
the  proposal  to  increase  the  vault's  capacity  as  pan  of 
nuclear  materials  storage  and  handHng  straiegv-.  Worv  to 
correct   existing   design   and   construction   defciencie«: 
woukJ  continue. 
Discussion:  This  is  a  small-scale  project  that  would  not  re- 
ouire  construction  ot  a  new  faciiity  It  is  not  connected  ic 
the  infrastructure  upgrades  at  CMR.  If  the  test  is  deferred 
until  after  the  SWEIS,  some  existing  uncertainties  regard- 
ing the  safety  of  the  nuclear  weapons  in  the  endurmo 
stockpile  wouW  remain  unresolved.  A  decision  to  conduct 
this  test  would  not  influence,   nor  be  influenced  by 
sitewide  decisions.  Initial  Recommendation  Proceed  with 
EA. 


Discussion:  This  is  a  small-scale  project  that  would  not  re- 
quire construction  of  new  facilities.  If  the  project  were  de- 
ferred unta  after  the  SWEIS.  waste  couto  continue  to  be 
stored  in  laboratory  space.  A  decision  to  proceed  wrth 
this  modifkation  woiAj  not  inffuence.  nor  be  influenced 
by,  sitewide  decisions.  Initial  Recommendation  Proceed 
with  EA. 

Discussion:  This  is  a  small-scale  project  that  woukJ  not  re- 
quire consfnjction  of  a  new  facility.  If  the  project  were  de- 
ferred until  after  the  SWEIS.  the  same  testing  operatKjns 
woukJ  continue  in  the  existing  space,  but  the  proposed 
hydraulic  press  could  not  be  instaHed.  A  decision  to  pro- 
ceed with  this  modification  would  not  influence,  nor  be  in- 
fluenced by,  sitewide  decision.  Initial  Recommendation 
Proceed  with  EA. 


■        ^        .   ■    I  ^    .       '■   .    .  ■  ■ 
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Table  i  .—Recommendations  for  Ongoing  NEPA  Reviews— Contmued 


Title,  summary 


DOE  program 

sponsor/NEPA 

determ.  date 


Discussion,  Initial  recommendation 


Decontaminate,  Decommission  and  Demolish  (DD&D)  Build- 
ing 86,  High  Pressure  Tritium  Laboratory,  TA-33.  Pro- 
posed demolition  of  a  40-year-old  tritium-contaminated 
buildjM  after  rerrroving  tritium-contaminated  equipment. 
Tritium  inventory  and  equipment  removal  were  co^red 
under  a  separate  NEPA  review  and  are  currently  under- 
way. The  bijildir)g  is  being  monitored  to  determine  residual 

'  tritium  levels.  Future  DD&D  of  the  building  would  be  done 
urxler  the  EM  program,  but  the  facility  currently  remains 
under  DP  management. 

New  Sanitary  Landfill.  Proposal  to  locate,  construct,  and  op- 
erate a  new  sanitary. landfill  at  LANL. 


DP/EM  11/04/91 


Actinide  Source  Term  Waste  Test  Program,  CMR  Building, 
TA-3.  Proposal  to  conduct  tests  to  determine  under  con- 
troUed"  conditions  how  actinides  (radioactive  elements)  fc>e- 
have  when  exposed  to  brine.  This  test  will  be  used  to  pro- 
vide information  important  to  tfie  decision  on  whether  or 
•  not  to  operate  the  Waste  Isolation  Pilot  Plant  (WIPP)  in- 
Carlsbad,  New  Mexico.  The  test  results  are  needed  by  1 2/ 
95  to  complete  the  WIPP  performance  assessment;  to 
meet  this  schedule,  tests  must  k>egin  in  1 994. 

Controlled  Air  Incinerator,  Expanded  Operations,  TA-50 
Proposal  to  use  an  existing  incinerator  to  treat  environ- 
mental restoration  and  operational  waste  generated  at 
various  areas  of  LANL.  The  incinerator  has  previously 
been  permitted  and  has  operated  a  total  of  2,607  hours 
over  15  years  as  a  research  and  development  facility.  In- 
cinerating waste  destroys  toxic  organic  constituents  and 
generally  redi|t:es  waste  volume  dramatically.  Inclnenation 
is  a  recommended  best  demonstrated  available  tech- 
nology within  environmental  statutes.  DOE  has  a  mile- 
stone to  complete  a  trial  txjm  by  02/1 3/95  under  its  Fed- 
eral Facility  Compliarx:e  Agreement  with  the  Environ- 
mental Protection  Agency  (EPA).  If  the  trial  bum  is  suc- 
cessful, DOE  and  the  EPA  will  develop  a  plan  for  addi- 
tional milestones. 

Expansion  of  Area  G.  Radioactive  Waste  Disposal  Site.  TA- 
54.  Proposal  to  expand  an  existing  63-acre  low-levfl  ra- 
dioactive waste  management  area  which  is  anticipated  to 
reach  capacity  in  3  to  5  years.  The  original  proposal  was 
to  expand  by  an  additional  70  acres  to  provide  an  addi- 
tional 20  years  of  disposal  capability:  a  smaller  30acre 
area  is  also  considered,  as  well  as  a  5-acre  area  that 
would  provide  disposal  capability  for  up  to  8  years  There 
are  no  archeological  sites  in  the  5-acre  area 


DPEM  05/09''91  .. 


EM  :2W/92 


EV  10'20'30 


EM  :0'20.'90 


Discussion:  This  facility  has  not  operated  since  1 991 .  The 
immediate  safety  hazard  was  the  removal  of  tritium-con- 
taminated equipment,  which  is  being  accomplished. 
There  is  no  immediate  need  to  perfomi  DD&D,  and  this 
action  would  produce  potentially  contaminated  building 
rubble  that  would  have  to  fee  disposed  of.  Initial  Rec- 
ommendation: Include  in  the  SWEIS  the  remaining 
DD&D  to  help  determine  potential  waste  volumes  for  fu- 
ture disposal. 

Discussion:  A  decision  on  where  to  locate  the  new  landfill 
and  how  much  capacity  it  should  have  would  depend  on 
sitewide  decisions  regarding  other  facilities  arxl  a  waste 
management  strategy.  Initial  Recommendation:  Include'  in 
SWEIS. 

Discussion:  This  is  a  small-scale  project  that  would  not  re- 
quire construction  of  a  new  facility.  It  is  not  connected  to 
the  infrastructure  upgrades  at  CMR.  If  the- test  program  is 
deferred  until  after  the  SWEIS,  existing  uncertainties  re- 
garding the  performance  of  WIPP  would  remain  unre- 
solved and  the  schedule  for  completing  the  performance 
assessment  would  not  be  met.  A  decision  to  conduct  this 
test  would  not  influence,  nor  t>e  influenced  by,  sitewide 
decisions.  Initial  Recommendation:  Proceed  with  EA. 

Discussion:  The  Controlled  Air  Incinerator- has  undergone 
extensive  safety  and  environmental  upgrades  to  support 
converting  the  facility's  mission  from  a  research  and  de- 
velopment facility  to  an  ope-'ational  facility  in  support  of 
treating  both  hazardous  and  mixed  waste.  The  SWEIS 
will  tie  used  to  develop  a  waste  management  strategy; 
analyzing  impacts  of  incinerating  operational  waste  could 
be  an  important  element  of  that  strategy.  Initial  Rec- 
ommendation: Include  treatment  operation  of  the  inciner- 
ator in  SWEIS.  DOE  makes  no  recommeridation  whether 
work  would  continue  to  conduct  a  trial  burn  as  required 
by  the  Federal  Facility  Compliance  Agreement.  DOE  will 
continue  to  work  with  regulators  and  the  public  to  deter- 
mine the  appropriate  activities  for  the  Controlled  Air  In- 
cinerator. 

Discussion:  The  original  proposal  would  provide  long-term, 
large-scale  expansion  of  the  waste  disposal  area.  Some 
expansion  of  LANL's  waste  handling  capacity  would  be 
needed  in  3  to  5  years  to  accommodate  environmental 
restoration,  D&D.  and  other  operational  waste.  It  is  not 
clear  at  this  time  what  the  projected  volumes  of  waste 
might  be  over  the  next  20  years.  LANL  is  increasing 
waste  minimization  efforts  and  it  is  possible  that  site  mis- 
sions could  change;  the  sitewide  analysis  will  help  de- 
velop projections  of  waste  volume  and  type.  The  smaller, 
5-acre  proposal  would  allow  for  up  to  8  years  of  addi- 
tional disposal  capacity  in  the  event  that  it  is  needed 
while  the  sitewide  analysis  is  being  completed.  If  no  ex- 
pansion takes  place  prior  to  ttie  SWEIS,  it  is  possible 
that  existing  waste  disposal  areas  may  be  filled  prior  to 
completing  sitewide  decisions.  Initial  Recommendation: 
Include  in  the  SWEIS.  If  a  compelling  need  can  be 
shown  for  additional  disposal  capacity  prior  to  completing 
sitewide  decisions,  DOE  may,  at  a  later  time,  propose  a 
separate  NEPA  review  to  address  those  needs. 
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Table  1  .—Recommendations  for  ONGO)r>iG  NEPA  Reviews— Continued 


Title,  summarv 


DOE  program 

sponsor/NEPA 

determ.  date 


Hazardous  Waste  Treatment  Faailty  arxj  Mixed  Waste  Re-  EM  GU.'2691 
ceiving  and  Storage  Facility.  TA-63.  Proposal  to  construct 
and  operate  two  waste  management  faciltties  to  repack- 
age, stage  and  treat  hazardous  and  mixed  wastes  which 
cannot  be  placed  in  land  disposal  areas.  The  two  facilities 
wouJd  be  connected  actions  tsecause  they  would  be  lo- 
cated close  together  and  they  support  each  other;  there- 
fore the  tviEPA  review  has  tieen  con*ined.  DOE  has  an 
inital  milestone  of  01/:m,'95  for  completing  the  detaiied  de- 
sign for  the  proposed  Hazardous  Waste  Treatment  Facility 
to  comply  witti  its  Federal  Facility  Compliance  Agreement 
with  the  EPA;  the  NEPA  review  must  be  completed  pnor 
to  beginning  the  detaiied  design.  The  proposal  mciudes 
using  small-scale,  self-contained  pcrta&ie  "skids"  to  treat 
the  waste.  I 

|-^        ^'^  Explosives  Wastewater  Treatment  FacMty,  TA-.15.  Pro-  j  EM  06'29'92 
posaJ  to  construct  and  operate  a  wastewater  treafTie'^t  fa- 
cility to  treat  wastewater  containing  trace  amounts  of  high 
expkjsives  waste.  The  project  would  include  conslrocting 
a  delwery  pipeline  and  decontamination  and  demciicon  of  j 
an  existing  treatment  facility.  The  project  would  mi-imize  \ 
wastewater  generation  by  eliminating  99  percent  of  cur- 
rent    wastewater    flows    through     a    combination     of 
wastewater  elimination,  recycle,  and  reuse.  It  wouij  re- 
duce the  number  ofindustnal  wastewater  outfalls  from  the 
,17  currently  in  use  to  1.  On  6'T5'94  the  EPA  issued  an  '  _ 
Administrative  Order  to  LANL  requinng  comphance  wiih 
Clean  Water  Act  permitting  requirements.   DOE   has  a  • 
milestone  of  iO'97  to  start  construction  under  its  Federal 
Facility  Compliance  Agreement  with  t.^  EPA. 

Mued  Waste  Disposal  Facility.  TA-67.  Prooosed  facrtty  to     EM  0^  '3  93 
treat  and  disppse  of  mixed  (radioactive  and  hazaroous) 

.   waste  generated  at  L^NL  The  entire  project  would  con-  ; 
sist  of  up  to  11  waste  disposal  cells  and  wouW  hold  up  to  ' 
475.000  cut)tc  yards  of  waste  generated  by  environmental 
restoration  work  at  LANL. 


Discussion,  initial  recommendation 


Discussion;  The  Hazardous  Waste  Treatment  Facility  is 
needed  for  on-site  waste  management  and  to  help  DOE 
meet  compliance  milestones  regarding  legacy  waste. 
Delays  in  completing  design  and  initiating  construction 
could  jeopardize  meeting  the  Agreement.  If  this  project  is 
deferred  until  the  SA'EiS,  the  compliance  milestone 
could  not  be  met  The  Mixed  Waste  Receiving  and  Stor- 
age FaciWy.  wtnle  not  t,ed  to  a  specific  compliance  mile- 
stone, would  assist  DOE  in  meeting  near-term  site  waste 
management  goals.  Although  the  NEPA  determination 
was  to  analyze  these  two  tacilmes  together,  the  cumu- 
lative impacts  of  waste  disposal  operations  would  be 
analyzed  in  the  SWE  S.  initial  Recommendation:  Proceed 
with  EA. 

Discussion;  DOE  needs  to  adO'ess  water  poPut-on  compli- 
ance independent  of  S A'EIS  anaiyss.  If  construction  is 
not  started  by  10'97.  DOE  wcuW  <xk  rreet  its  compliance 
m.iiestone  a.nd  LANL  would  not  meet  the  Administrative 
Order  To  start  construction  by  that  date,  design  work 
must  be  completed;  detaied  des-gn  could  not  start  unt.l 
the  NEPA  review  is  co.mpieteC.  If  the  design  work  was 
oeferred  until  after  sifewide  decisions,  the  schedule  could 
not  be  rT>et  The  S/.'ElS  is  expected  to  result  in  a 
site,*ide  waste  ma.nacjement  strateg-/:  this  facility  could 
be  important  to  that  st-a'.egy  Work  to  miniTuze  in-plant 
waste  and  eliminate  sorne  wastewater  outfails  woukj  not 
r.fiuence.  nor  be  influenced  by.  sitewide  decisions.  Initial 
PecoTirnendation;  DOE  makes  no  recommendation  at 
th's  time  regarding  proceeding  wtn  th'S  NEPA  review. 

Discussion;  The  EPA  issued  a  Hazaroous  and  S«l>d  Waste 
Act  Permit  to  LANL  tna?  Vequires  LANL  provide  a  list  of 
solid  waste  management  units.  The  workplans  for  clean- 
up of  the  units,  to  be  sytjmitted  pnor  to  the  investigation 
phase,  will  contain  schedules  for  com.oleting  the  site  in- 
vestigation vw)rk.  These  schedules,  once  accepted  by  the 
EPA.  will  be  legally  enforceatjie  milestones  under  the 
conditions  described  ^n  the  Permit  In  addition,  it  is  ex- 
pected that  voluntary  corrective  actions  will  t>e  under- 
taken to  remediate.a^'^naionty  of  the  sites  dunng  the  site 
investigation  phaserThe  facility  wouW  provide  the  capac- 
ity to  safely  treat  and  dispose  of  the  waste  expected  to 
t>e  generated  by  this  program.  The  NEPA  review  must  be 
completed  before  detailed  designs  are  started.  If  the  de- 
tailed design  phase  is  delayed  unW  the  SWEIS  is  com- 
pteted.  the  DOE  and  LANL  will  not  be  able  to  meet  the 
cleanup  schedules.  In  tgQa.  DOE  conducted  nine  public 
meetings  on  the  scope  of  the  NEPA  review  of  the  entire 
project  to  aikjw  the  project  milestones  to  be  met  while 
the  SWEIS  IS  under  preparation.  Under  ttie  Envirorv 
mental  Assessment  currently  tjeing  prepared,  the  facilit/ 
would  be  constructed  for  the  disposal  of  environmental 
restoration  waste  only.  Discussions  concerning  the  po- 
tential disposal  of  legacy  and  operational  mixed  waste 
will  be  part  of  the  SWEIS  environmental  restoration  and 
waste  management  strategy.  The  total  projected  volume 
of  legacy  and  operational  mixed  waste  would  be  less 
than  one  percent  of  the  projected  total  annual  waste  vol- 
umes. Initial  Recommendation;  DOE  makes  no  rec- 
ommendation at  this  time  regarding  proceeding  with  this 
NEPA  review.  However,  DOE  proposes  to  proceed  with 
the  EA  review  for  the  environmental  restoration  waste 
only  and  make  the  draft  EA  available  'o  stakeholders  to 
assist  in  the  decision  making  process.  Include  in  the 
SWEIS  the  analysis  of  the  disposal  of  legacy  and  oper- 
ational mixed  wastes. 


/ 
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Table  1.— Recommendations  for  ONGOtNG  NEPA  Reviews— Continued 


Title,  summary 


National  Biomedical  Tracer  Facility.  Proposal  to  lo6ate,  con- 
struct, arxj  operate  a  tacility  at  LANL  to  use  accelerator 
techrwiogy  to  produce  radioisotopes  (or  medical  reseatch 
and  applications.  The  facility  would  house  a  proton  accel- 
erator, latwratories,  and  ottice  space 


DOE  program 

sponsor/NEPA 

determ.  date 


^ 


Discussion,  initial  recomnriendation 


Discussion:  DOE  has  not  yet  deternDined  a  sponsor  or 
funding  profiles  for  this  project.  Initial  Recommendation: 
Defer  until  after  SWEIS. 


Abbreviations  used  in  Table: 

DOE:  Department  of  Energy:  DP:  DOE  Defense  Programs;  EA:  Environmental  Assessment:  EM:  DOE  Environmental  Management-  EPA  Envt- 
ronmental  Protection  Agency:  LANL:  Los  Alamos  National  Lat)oratory;  SWElS  Silewide  Environmental  Impact  Statement;  TA:  Technical  Area. 

Table  2.— Planned  nepa  Reviews  Recommended  to  Proceed  Prior  toCompletion  of  SWEIS 


Trtle,  summer^' 


Laundry.  DOE  is  considering  proposing  to  locate,  construct,  and 
Operate  an  orvsife  (acitity  to  launder  anti-contamination  cloth- 
ing which  may  potentially  tse  contaminated  with  radioactive 
materials  from  ongoing  activities. 

•     I 

Receipt  and  Storage  of  Nuclear  Material  for  Cnticality  Experi- 
ment. TA-18.  doe  is  considering  proposing  to  ship  nuclear 
material  from  various  DOE  sites  to  the  Los  Alamos  Critical  Ex- 
periments Facility  (LACEF),  and  store  the  material  at  that  fa- 
cility, until  it  is  needed  (or  cnticality  experiments  or  training  ex- 
ercises. The  experiments  or  training  exercises  would  be  cov- 
ered by  separate  NEPA  review.  DOE  currently  has  about 
3,000  unirradiated  (ow-enriched  uranium  nuclear  reactor  fuel 
rods  at  its  Hantord  Plant,  Richland,  Washington;  about  30  kilo- 
grams of  unin'adiated  high-enrich«j  uranium  particle  t)ed  fuel 
at  its  Sandia  hJational  Laboratory,  Albuquerque,  New  Mexico; 
arnl  about  250  kilograms  o(  high-enriched  uranium  reactor  (uel 
from  the  critical  mass  assembly  at  its  Health  Physics  Re- 
search Reactor,  Oak  Ridge  National  Latwratory,  Oak  Ridge, 
Tenrtessee.  The  LACEF  is  the  only  remaining  DOE  facility 
where  criticality  experiments  are  routinely  conducted.  In  re- 
sponse to  the  1993  Delense  Nuclear  Facilities  Satety  Board 
recommendation  regarding  critical  facilities  infrastructure,  DOE 
Is  consideririg  consolidating  unique  critical  mass  assemblies  at 
the  LACEF  in  order  to  continue  to  reliably  analyze  the  critical- 
ity of  nuclear  systenns. 

Hazardous,  Low  Level  Radioactive,  and  Mixed  Waste  Treatment 
Skids.  DOE  uses  portable,  self-contained  treatment  units,  or 
"skids,"  to  treat  hazardous,  low-level  radioactive,  and.  mixed 
(radioactive  and  hazardous)  waste.  In  addition  to  the  "skids' 
specifically  proposed  as  part  of  the  Hazardous  Waste  Treat- 
ment Facility,  DOE  may  require  additional  "skids"  t©  treat 
waste  at  various  locations  at  LANL. 


DOE  pro- 
gram spon- 
sor 


-)- 


DP 


DP 


Discussion 


EM 


Currently,  laundry  is  done  in  an  off-site  facility.  It  is  possible  that 
an  on-site  facility  woukJ  be  more  efficient.  This  is  a  sn'iaH- 
scaie  project  that  would  not  influence,  nor  be  influenced  by. 
stewide  deciskjns.  II  decisions  on  the  laundry  are  deferred 
until  after  the  SWEIS,  DOE  would  continue  to  use  an  off-site 
contract  laundry. 

The  DOE  sites  listed  no  longer  have  any  programmatic  need  for 
this  material.  Hanford  can  no  longer  provide  tong-tenn  stor- 
age due  to  clean-up  operations  now  going  on;  if  not  moved 
off-site,  it  will  be  disposed  of  by  burial  at  Hanford.  The  Sandta 
material  is  unique  and  was  devekiped  at  signifkiant  taxpayer 
expense;  the  Department  of  Defense  might  fund  shipment  to 
LANL  if  it  can  tje  accomplished  in  the  near-term.  The  Oak 
Ridge  material  has  been  used  as  an  important  calibrated  radi- 
ation source  for  accident  simulation  and  radiation  dosimetry; 
this  device  is  the  only  one  in  this  country  which  has  tieen 
characterized  to  make  the  dosimetric  measurements  essential 
for  analyzing  accident  conditions  and  other  radiation  experi- 
ments. LANL  has  an  ongoing  critk:ality  experiments  and  safe- 
ty training  program  and  can  make  use  of  this  material  in  the 
future.  If  decisions  on  receiving  and  storing  the  material  are 
deferred  until  the  SWEIS,  it  is  possible  that  storage,  shipping 
or  funding  constraints  woukJ  make  the  material  unavailable  to 
LANL.  Decisions  regarding  the  long-term  use  of  the  LACEF 
would  be  made  in  the  SWEIS  as  part  of  the  sitewide  nuciea' 
materials  storage  and  handling  strategy 

The  current  Hazardous  Waste  Treatment  Facility  and  Mixed 
Waste  Receiving  and  Storage  Facility  proposal  includes  the 
use  of  certain  "skids"  specifically  for  treating  waste  at  these 
facilities.  DOE  may  need  to  use  additional  "skids"  to  treat  orv 
site  waste  at  various  locations  at  LANL  in  order  to  meet  the 
schedule  for  DOE's  Federal  Facility  Compliance  Agreement 
with  the  Environmental  Protection  Agency.  The  additional 
"skids"  would  be  designed,  constructed,  and  possibly  oper- 
ated prior  to  completion  of  the  proposed  Hazardous  Waste 
Treatment  Facility  and  prior  to  completion  of  the  SWElS  to 
meet  the  Agreement  schedule.  If  the  project  is  deferred  until 
the  SWEIS,  the  "skids"  could  not  be  designed,  constructed  or 
used  in  the  near-term. 
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''"^^  2.-PLANNED-NEPA  Reviews  Recommended  to  Proceed  Prior  to  Completion  of  SWBS-Continued 


Title,  summary 


Replace»nent  Waste  Compactor  TA-54.  DOE  is  considering  pro- 
posing to  faplace  an  existing  50-ton  waste  compactor  at  the 
low-level  radoactive  waste  management  area  at  Area  G.  TA- 
54.  with  a  200-ton  compactor  in  a  new  building  adjacent  lo  the 
existing  laality.  Initiany.  DOE  considered  including  the  analy- 
sis of  this  proposal  with  the  NEPA  review  for  the  proposal  to 
eiqiandArea  G.  TA-54;  however,  the  NEPA  determination  for 
that  proposal  did  not  irxAjde  ttie  compactor.  The  existing  com- 
pactor ts  not  operating.  The  proposed  replacement  compactor 
would  increase  Vne  operating  ife  of  the  existing  waste  drs- 
pos^  area  by  increasing  the  efficiency  of  waste  minimizatJon 
practices,  inckjding  reckjcing  the  volume  of  waste  for  disposal 
and  eUminaling  void  spaces  tMtween  waste  containers.  This, 
in  turn,  would  postpone  the  need  to  expand  the  exisdng  waste 
site. 

Radioisotope  Heat  Source  Fabrication,  CMR,  TA-3  and  Ta-55 
(Revision  to  1991  EA).  Pfutonium-238  is  used  as  a  long-term, 
reliatiie  source  of  heat  friat  is  converted  to  electricity  to  power 
spacecraft,  fn  1991  DOe  completed  an  EA  for  the  Cassini 
mission  and  the  Comet  Rerxtezvous  Asteroid  Flyby  (CRAF); 
GRAF  was  liter  canceled.  The  work  at  LANL  to  support  the 
Cassini  mission  is  ongoing.  The  project  to  build  nx)re  unrts  for 
otfier  uses  may  be  extended  at  LANL. 


r 
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Discussion:  This  s  a  smal^sca^e  protect  whK^n  would  trwrease 
operational  efficiency  and  reduce  waste  voturre.  This,  in  turn. 
wo-Jd  extend  the  useful  We  of  the  existing  cftsposal  vea.  tf  n- 
staHing  the  propofeed  corrpactor  is  defen-ed  until  the  SWEiS. 
the  existing  compactor  would  not  be  replaced  and  inefficient 
waste  disposal  practices  would  continue  in  the  existing  area 
A  decision  to  instaH  and  operate  the  compactor  woiM  not  in- 
fluence, nor  be  influenced  by.  sitewide  deosions 


The  1991  EA  analyzed  using  LAntL  fao^ties  at  TA-55  to  sip- 
port  radioBotope  themioelectric  generator  (RTG)  woit  for  the 
space  mission.  The  proposal  may  be  revised  to  alow  far  RTG 
work  for  other  missions,  beyond  the  timeframe  included  in  the 
1991  EA,  and  possibly  using  facilities  at  the  Chemistry  and 

.  Metallurgy  Research  Building  in  addMon  to  TA-55.  If  so,  the 
1991  EA  would  be  revised  to  provide  the  IMEPA  review  for  ttie 
revised  missron.  If  the  revised  NEPA  reviem  were  to  proceed. 
DOE  co(M  make  early  decasions  on  wfiether  to  use  LAfstL  fa- 
dkties  for  the  additk>nal  fTTG  woric  This  would  tie  necessary 
if.  prior  to  completing  sitewide  decisions.  DOE  needed  to  de- 
termine where  the  addrtional  RTG  work  would  be  done  in  the 
near-term  in  order  to  meet  mission  sc^iedules.  If  the  project  is 
deferred  until  the  SWes.  it  is  possible  that  DOE  may  not  be 
able  to  deliver  heat  sources  to  meet  mission  needs.  Any  fu- 
ture long-term  uses  of  LAffl.  factfities  for  such  rmssions.  and 
long-tenn  strategy  for  storing  and  handling  plirtonfum-238,  will 
be  included  in  the  SWEIS. 


Atibreviations  used  in  Table: 

rJ^niH^SKllS!!?^;  ?K»  ^^  Defense  Programs;  EA:  Environmental  Assessment;  EM:  DOE  Envronmental  Management  EPA-  Envi- 
ronmental Prolecfion  Agency:  UVNL:  Los  Alamos  National  Ubwatory;  SWEIS:  Srtewide  Environmental  Impact  Statement:  T^T^^A^'et 
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Prepara^on  of  an  Environmental 
Impact  Statement  for  the  Nevada  Test 
Site  and  OdierOff-Sfte  Test  Locations 
WitNN  the  Stale  of  Nevada 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  Intent. 


SIWIMARY:  In  accordance  with  the 
National  Environmental  Polic>-  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  spq). 
the  Coimcil  on  Environmental  Qualit)' 
regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  (40  CFR 
Parts  1500-1508),  and  the  Department's 
Implementing  Procedures  (10  CFR  Part 
1021).  the  DOE  announces  its  intent  to 
prepare  a  Site-wide  Environmental 
Impact  Statement  (EIS)  for  the  Nevada 
Test  Site  and  other  off-site  test  locations 
within  tbe  State  of  Nevada.  The  purpose 
of  this  Notice  is  to  invite  the 
participation  of  Federal,  state,  and  local 
agencies,  affected  Indian  tribes,  and^ 


other  interested  persons  in  the  process 
that  DOE  will  follow  tacomply  with 
NEPA,  and  to  solicit  public  comnwnts 
on  the  proposed  scope  and  content  of 
the  Nevada  Test  Site  EIS. 

In  order  to  meet  present  and  potential 
future  mission  responsibilities  at  the 
Nevada  Test  Site,  the  Department 
proposes  to  evaluate  resource 
management  alternatives  for  the  Nevada 
Test  Site  which  would  support  current 
and  future  defense  related  missions, 
research  and  development,  waste 
management,  environmental  restoration, 
infrastructure  maintenance,  and  facility 
upgrades  and  alternative  uses  ovct  the 
next  5-10  years.  This  Site-wide  EIS  will 
address  numerous  issues,  including, 
without  limitation:  (1)  environmental 
restoration  and  other  Departmental 
activities  at  the  Nevada  Test  Site  and  at 
off-site  locations  in  the  State  of  Nevada 
where  DOE  conducted  nuclear 
experiments,  which  include  the  Project 
Shoal  Area,  Central  Nevada  Test  Area. 
Tonopah  Test  Range,  and  portions  of  the 
Nellis  Air  Force  Range;  and  (2) 
transportation  and  disposal  of  wastes. 


which  are  generated  on  and  off-site  of 
the  Nevada  Test  Site. 

DATES:  DOE  invites  and  encourages  the 
general  public,  other  government 
agencies,  and  all  other  interested  parties 
to  comment  on  the  appropriate  sc(^ 
and  content  of  the  EIS  for  the  Nevada 
Test  Site  and  off-site  locations  %vithin 
the  State  of  Nevada  to  ensure  that  all 
relevant  environmental  issues  and 
alternatives  are  addressed.  Public 
scoping  meetings  are  discussed  below  in 
the  SUPPLEMENTARf  MFORMATKM  section. 
The  public  scoping  period  will  continue 
until  September  30, 1994.  All  comments 
cmd  suggestions  received  or  postmarked 
by  that  date,  whether  written,  oral, 
submitted  directly  to  the  Department,  or 
presented  during  a  scoping  meeting. 
will  be  given  equal  consideration  in 
defining  the  scope  of  this  Site-wide  EIS 
and  the  issues  to  be  discussed. 
Comments  received  or  postmarked  after 
September  30. 1994.  will  be  considered 
to  the  extent  practicable.  In  addition, 
the  Department  is  committed  to 
providing  opportunities  for  the 
involvement  of  interested  individuals 
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and  groups  in  this  and  other  Department 
planning  activities  outside  of  the  formal 
scoping  process  on  this  EIS. 
ADDRESSES:  Written  comments  on  the 
scope  of  the  Site-wide  EIS  should  be 
directed  to:  Donald  R.  Elle,  Director, 
Environmental  Protection  Division,  U.S. 
Department  of  Energy,  Nevada 
Operations  Office,  P.O.  Box  14459,  Las 
VMas.NV  89114. 

Copies  of  written  comments, 
transcripts  of  oral  comments,  and  copies 
of  the  EIS  Implementation  Plan  will  be 
prepared  and  retained  by  the 
Department  for  inspection  by  the  public 
at  the  following  locations:  . 

1.  DOE  Public  Reading  Room.  2753  S. 
Highland  Ave.,  Las  Vegas,  NV  89109     ■> 

2.  Las  Vegas  Public  Library,  833  N.  Las  Vegas 
Blvd. .  Las  Vegas,  NV  89101 

3.  Carson  City  Public  Library,  900  N.  Roop 
St.,  Carson  City,  NV  89701 

4.  Tonopah  Public  Library,  171  Central 
Street.  Tonopah,  NV  89049 

5.  Doris  Shirkey  Library,  2101  E.  Calvada 
Blvd.,  Pahrump.  NV  89041 

6.  Caliente  Branch  Library,  100  Depot 
Avenue,  Caliente,  NV  89008 

7.  University  of  Nevada,  Reno.  Noble  H. 
Getchell  Library,  Reno,  NV  89557 

8.  University  of  Nevada,  Las  Vegas,  James 
Dickenson  Library,  4505  S.  Maryland 
Parkway.  Las  Vegas,  NV  89154 

9.  Freedom  of  Infonnation  Reading  Room, 
Forrestal  BIdg,  1000  Independence  Ave. 
S.W..  Washington.  DC  20585 

10.  Fallon  Public  Library.  Churchill  County 
Library,  553  S.  Main,  Fallon,  NV  89406- 
3387  ' 

•11.  Washington  County  Library,  50  S.  Main, 
St.  George,  UT  84770 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  please  contact: 
Donald  R.  Elle,  Director,  Environmental 
Protection  Division,  U.S.  Department  of 
Energy.  P.O.  Box  14459,  Las  Vegas, 
Nevada  89114,  (702)  794-1550. 

For  information  on  the  Department's 
NEPA  process,  please  contact:  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  U.S.  Department  of  Energy, 
lOOO  Independence  Avenue,  S.W., 
Washington,  DC  20585.  (202)  586-4600 
or  lea>e  a  message  at  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nevada  Test  Site,  near  Las  Vegas, 
Nevada,  is  the  site  at  which  the 
Department's  Nevada  Operations  Office 
fulfills  its  primary  responsibilities  to: 

*  Maintain  a  state  of  readiness  to 
conduct  underground  nuclear  testing. 

*  Fulfill  those  activities  to  maintain 
the  nation's  stockpile  of  nuclear 
weapons  in  a  safe  and  secure  manner 
and  fulfill  other  national  security 
related  missions. 

*  Provide  an  ongoing  waste 
management  program  covering  all 


wastes  generated  both  on-site  and  from 
other  DOE-approved  facilities  across  the 
U.S. 

*  Perform  site  characterization  and 
enviionmental  restoration  activities 
required  to  minimize  or  eliminate  the 
impacts  of  past  operations. 

*  Supervise  operations  of  non-DOE 
entities  at  the  Liquefied  Gaseous  Fuels 
Spill  Test  Facility  to  perform  research 
and  demonstrations  related  to  the  safety 
aspects  of  hazardous  chemicals  and 
liquefied  gaseous  fuels. 

*  Serve  as  an  outdoor  laboratory 
where  scientists  and  students  can 
conduct  research  on  environmental 
issues  as  part  of  the  DOE  National 
Environmental  Research  Park  Network. 

*  Support  the  Threshold  Test  Ban 
Treaty  and  the  Peaceful  Nuclear 
Explosives  Treaty  verification  mission 
along  writh  an  expanding  role  in 
supporting  the  ongoing  Comprehensive 
Test  Ban  "Treaty  negotiations. 

*  Provide  the  capability  to  respond  to 
nuclear  emergencies,  including  use  of 
radiation  detection  systems  for  search 
and  identification  of  lost  or  stolen 
nuclear  weapons  and  special  nuclear 
materials;  exercises  related  to  nuclear 
bomb  threats  and  to  radiation  dispersal 
threats.  ^ 

*  Demonstrate  the  capability  to 
provide  alternative  energy  souj'ces  to 
meet  power  needs  for  the  Southwestern 
United  States.  This  would  include 
research  activities  in  solar  and  other 
alternative  energy  source  technologies. 

The  Department's  responsibilities  are 
mandated  by  statute.  Presidential 
direction,  and  Congressional 
authorization  and  appropriation.  Other 
activities  may  be  directed  by  regulatory 
mandates  identified  in  compUance 
agreements  or  orders  or  other 
enforceable  documents. 

The  Nevada  Test  Site  occupies  1.350 
square  miles  in  southern  Nevada,  and  is 
located  approximately  65  miles 
northwest  of  Las  Vegas.  The  Nevada 
Test  Site  is  bordered  to  the  north,  west, 
and  east  by  the  Nellis  Air  Force  Range, 
and  on  the  south  by  Buredu  i)f  Land 
Manegement-administered  lands.  To  the 
east,  the  Nevada  Test  Site  shares  a 
nearly  contiguous  border  with  lands 
managed  by  the  U.S.  Fish  and  Wildlife 
Service  for  the  Desert  Game  Range.  The 
western  half  of  the  Game  Range  is  also 
used  by  the  U.S.  Air  Force,  which 
shares  a  contiguous  boundary  with  the 
Nevada  Test  Site.  The  Nevada  Test  Site 
is  a  remote,  secure  facility  for 
conducting  underground  testing  of 
nuclear  weapons  and  for  evaluating  the 
effects  of  nuclear  weapons  on  military 
cominunk:ations  systems,  electronics, 
satellites,  sensors,  and  other  materials. 
Since  the  signing  of  the  Threshold  Test 


Ban  Treaty  in  1974,  it  has  been  the  only 
site  used  by  the  United  States  for 
underground  nuclear  weapons  testing. 
In  September  1992.  Congress,  within  the 
framework  of  the  Threshold  Test  Ban 
Treaty,  imposed  a  nine-month 
moratorium  on  underground  nuclear 
testing.  President  Clinton  extended  the 
moratorium  in  July  1993  for  an 
additional  15  months  and  subsequently, 
in  March  1994,  extended  the 
moratoriimi  through  September  1995. 

Existing  land  use  on  me  Nevada  Test 
Site  falls  into  four  general  categories: 
Testing  Areas;  Reserved  Areas; 
Industrial/Research  Areas;  and  Waste 
Management  Areas.  Most  oif  the  work  on 
the  Nevada  Test  Site  has  been  emd 
continues  to  be  related  to  national 
defense,  with  a  growing  emphasis  on 
environmental  restoration  and  waste 
management  programs.  Changing  world 
conditions  and  national  policies  have 
reduced  the  need  for  testing  programs, 
and  other  DOE  and  non-EKDE  activities 
are  now  being  considered  for  siting  at 
the  Nevada  Test  Site.  A  map  showing 
existing  land  use  at  the  Nevada  Test  Site 
and  the  locations  of  the  off-site  tests  is 
available  on  request  to  Donald  R.  Elle  at 
the  above  address. 

The  Nevada  Test  Site  is  a  imique 
facility.  It  is  a  large  remote  area  with 
tightly  controlled  access,  with  a 
substantial  infrastructure,  and  the 
capability  to  conduct  tests  with 
hazardous  and  radioactive  materials. 
The  southwest  region  of  the  Nevada 
Test  Site  provides  support  for 
nonweapons  and  nonnuclear  weapons 
programs  and  for  short  term  ac|^vities 
such  as  the  nuclear  weapons  a^^ident 
exercises  conducted  by  the  Nuclear 
Emergency  Search  Team.  In  1993,  DOE 
designated  the  Nevada  Test  Site  as  a 
National  Environmental  Research  Park. 
The  Research  Park  is  available  for  use 
by  the  scientific  commimity  as  an 
outdoor  laboratory  for  research  on  the 
effects  of  human  activities  on  the  desert 
ecosystem.  Land  not  used  for  mission  or 
other  purposes  has  been  designated  as 
reserved  areas,  available  for  future 
development.  The  northern  part  of  the 
Nevada  Test  Site  is  reserved  as  an 
underground  nuclear  weapons  testing 
area.  Nuclear  test  locations  are  at  Yucca 
Flat,  Pahute  Mesa.  RainerMesa.  and 
Buckboard  Mesa. 

Waste  management  activities  have 
been  ongoing  at  the  Nevada  Test  Site 
since  1952.  For  ease  of  identification, 
the  Nevada  Test  Site  has  been  divided 
into  numbered  geographic  "Areas". 
Waste  Operations  are  conducted  in 
several  areas.  Sanitary  and  solid  waste 
are  disposed  of  in  Areas  23  and~9. 
Hydrocarbon-contaminated  soils  are 
disposed  of  in  a  permitted  landfill  in 
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Area  6.  Radioactive  waste  management 
sites  are  located  in  Areas  3  and  5.  Area 
5  is  also  the  loGation  of  a  90-day 
hazardous  waste  accumulation  site. 
Waste  streams  continue  to  be  generated, 
stored,  and  disposed  of  at  the  Nevada 
Test  Site.  Radioactive  wastes  are  also 
shipped  to  the  Nevada  Test  Site  for 
disposal  from  other  Department  and 
Dopartment-authonzed  sites.  Waste 
management  opprations  at  Nevada  Test 
Site  include:  Accumulation  of 
hazardous  waste;  di>posal  of  low-level 
ndioartive  .vaste  including  some 
classified  waste;  management  of  mixed 
■  radioactive  and  hazardous  waste; 
storage  of  mixed  trajisuranic  waste;  and 
disposal  of  sanitary  waste. 

Mixed  transuranic  waste  is  stored  on 
a  pad  at  Area  5  under  conditions  set 
forth  in  the  July  1992  Settlement 
Agreement  between  DOE  and  the  State 
of  Nevada.  A  consent  agreement  signed 
by  [X3E  and  the  Nevada  Division  of 
Environmental  Protection  in  1994 
allows  storage  at  Area  5  of  mixed  waste 
generated  during  characterization 
activities. 

Through  1994  there  have  been  1054 
nuclear  tests  conducted  by  the  United 
States.  928  of  which  were  conducted  on 
the  Nevada  Test  Site.  Defense  research 
and  weapons  test  verification  activities 
were  conducted  at  other  test  locations  in 
Nevada.  Nuclear  devices  were  detonated 
underground  at  the  Project  Shoal  Area 
apd  the  Central  Nevada  Test  Area.  From 
1957  to  1963,  many  safety  tests  using 
special  nuclear  materials  and  chemicaj 
explosives  were  conducted  at  sites  on 
the  Nevada  Test  Site.  Nellis  Air  Force 
Range,  and  Tonopah  Test  Range  to  test 
the  safety  of  nuclear  weapons  in 
accident  sityations.  These  tests  have 
resulted  in  j9ie  release  of  radioactive 
materials  and  surface  contamination 
over  large  areas. 

The  Yucca  Mountain  site  is  located  on 
the  southwestern  boundary  of  the 
Nevada  Test  Site.  In  the  1987 
amendments  to  the  Nuclear  Waste 
Policy  Act  (NWPA).  Congress  directed 
DOE  to  characterize  the  Yucca 
Mountain  site  for  possible  development 
of  a  geologic  repository  for  disposal  of 
spent  nuclear  fuel  and  high  level 
nuclear  waste.  Prior  to  passage  of  the 
1987  amendments,  DOE  had  prepared 
fn  environmental  assessment  (EA) 
which  included  an  analysis  of  the 
effects  of  site  characterization  activities 
at  Yucca  Mountain  (DOE/RW-0073, 
May  1986).  If  DOE  ultimately 
recommends  approval  of  the  Yucca 
Mountain  site  to  the  President,  that 
recommendation  must  be  accompanied 
by  an  EIS  prepared  under  the  specific 
provisions  of  the  NWPA.  All  activities 
regarding  the  characterization  of  the 
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Yucca  Mountain  site,  and  any  eventual 
construction  and  operation  of  a 
repositorv',  including  environmental 
review,  are  regulated  bv  the  process 
prescribed  in  the  NWPA.  Therefore,  the 
Nevada  Test  Site  EIS  will  address 
ongoing  Yucca  Mountain  site 
characterization  activities  only  as  fhey 
relate  to  the  cumulative  impacts  of 
activities  on  the  Nevada  Test  SWs  durinq 
the  period  covered  by  the  EIS,  usiug  the" 
Yucca  Mountain  E.A  as  a  baspiine. 

Public  lands  administered  bv  th.e 
Bureau  of  Land  Managenient  surround 
the  Nevada  Test  Site  and  Neiiis  Air 
Force  Range  on  all  sides.  The  Tojiopah 
Test  Range  is  located  in  the 
northwestern  portion  of  the  Neiiis  Air 
Force  Range,  and  is  operated  by  Sandia 
National  Laboratories,  under  contract 
with  the  DOE  Albuquerque  Operations 
Office,  and  through  a  Memorandum  of 
Agreement  between  the  Department  of 
Energy's  Albuquerque  and  Nevada    • 
Operations  Offices.  The  Central  Nevada 
Test  Area  is  located  approximately  60 
miles  east  of  Tonopah  between  Warm 
Springs  and  Currant  (approximately  160 
miles  north  of  Las  Vegas),  and  the 
Project  Shoal  Area  is  located 
approximately  30  miles  southeast  of 
Fallon  (approximately  90  miles  east  of 
Reno  and  285  mijes  northwest  of  Las 
Vegas). 

The  Nevada  Test  Site.  Nellis  Air  Force 
Range,  and  Tonopah  Test  Range  each 
have  restricted-access  areas  that  are  not  ^ 
open  to  the  public  for  purposes  such  as 
agriculture,  mining,  land  disposal  of 
wastes,  or  mineral  leasing.  With  the 
exception  of  very  limited  special 
hunting  access  to  a  portion  of  the  Nellis 
Air  Force  Range,  these  sites  are  not  open 
for  recreational  use.  The  Project  Shoal 
Area  and  the  Central  Nevada  Test  Area 
are  not  restricted-access  areas  and  are 
open  for  general  pubhc  uses  including 
grazing  and  recreauon,  but  not  to 
minine. 

Public  roads  link  the  Project  Shoal 
Area  and  the  Central  Nevada  Test  Area 
with  the  Nevada  Test  Site  and  these 
may  be  used  to  ship  wastes  to  the 
Nevada  Test  Site.  In  addition,  some 
public  roads  may  be  used  to  transport 
waste  from  NeUis  Air  Force  Range  and 
Tonopah  Test  Range  to  the  waste 
management  locations  on  the  Nevada\ 
Test  Site  or  elsewhere.  Public  roads  are 
also  used  to  ship  low  level  radioactive 
waste  from  other  DOE  sites  to  the 
Nevada  Test  Site  and  to  ship  hazardous 
waste  from  the  Nevada  Test  Site  to 
permitted  disposal  facilities. 

Preliminary  Identification  of 
Alternatives 

The  proposed  action  is  to  develop  a 
resource  management  plan  for  the 


Nevada  Test  Site.  The  Department  of 
Energy  needs  a  site  resource 
management  plan  that  would  allow  it  to 
continue  its  missions  in  a  wav  that 
minimizes  or  avoids  envircnmental 
impacts.  A  preliminary  set  of  resource 
managRment  alternatives  for  evaluation 
in  theFIS  has  beon  identified  below 
The  final  set  of  alternatives  and  issues 
to  be  cons-df-.-cd  in  the  EIS  will  reflect 
ccnsideration  of  the  public  input 
rereived  during  ihe  s.^pinp  period. 

No  Action  * 

Under  the  nn  action  alternative.    ' 
existing  missions  and  operations  would 
continue  at  the  present  level. 
Environmental  restoration  activities 
would  continue  at  the  Nevada  Test  S:te 
and  at  off-site  test  locations  within  the 
State  of  Nevada.  Off-site  test  location 
activities  would  be  consistent  with  the 
apphcable  land  use  plans  of  the 
controlling  agency.  This  alternative 
includes  the  potential  to  resume 
underground  nuclear  testing  and 
conducting  other  nuclear  weap6n 
related  experiments  at  the  Nevada  Test 
Site.  Expanded  use  of  the  Nevada  Test 
Site  for  defense-related  experiments, 
alternative  energy  source  technology 
development,  non-  or  counter- 
proliferation  research  and  development 
and  environmental  technology 
development  would  not  be  pursued. 
Waste  management  activities  would 
continue  to  support  exis^ng  DOE 
missions  and  operations  in  the  same 
manner  and  degree  as  at  present  and  in 
the  recent  past.  Continuing  activities  at 
the  Area  3  and  5  radioactive  waste 
management  sites  include:  the  disposal 
of  low-level  radioactive  wastes 
generated  fi-om  both  on-site  activities 
and  off-site  DOE  and  Department  of 
Defense  facilities  such  as  the  Femald 
Field  Office  near  Cincinnati,  Ohio;  the 
Rocky  Flats  Environmental  Technology 
Site  (formerly  the  Rocky  Flats  Plant). 
Golden,  Colorado;  the  Amarillo  Area 
Office  (Pantex).  Amarillo,  Texas;  and 
the  Aberdeen  Proving  Grounds, 
Aberdeen.  Marjdand.  Other  continuing 
activities  include  storage  of  transuranic 
and  other  wastes,  accumulation  of 
hazardous  wastes  prior  to  off-site 
shipment  for  disposal,  and  disposal  of 
on-site  generated  mixed  waste  that 
meets  the  Resource  Conservation  and 
Recoverv'  Act  (RCRA)  land  disposal 
restriction  criieria.  Groundwater 
characterization  would  continue  with 
tne  associated  waste  management 
activities.  This  alternative  is  intended  to 
encompass  current  operations, 
including  waste  management  and 
technology  development  operations 
without  the  improvements  or  expansion 
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which  would  occur  under  the  expanded 
use  alternative. ' 

Expanded  Use 

Under  this  alternative,  maximum  u.se 
would  be  made  of  the  Nevada  Test  Site 
in  support  of  national  programs  of  both 
a  defense  and  non-defense  nature. 
National  Defense  activities  could 
include  a  resumption  of  underground 
nuclear  testing  with  the  required 
support  activities;  conducting  other 
nuclear  weapons  related  experiments; 
the  construction  and  operation  of 
various  types  of  simulator  facilities  and 
other  experimental  test  facilities;  tritium 
production;  phitonium  storage  and 
dispos(l^on;  nuclear  weapons  storage 
and  disassembly  and  similar  activities 
that  couldH>e  best  conducted  at  a  remote 
site.  The  sire  could  also  be  used  for 
various  frxercises  and  technology 
development  aimed  at  countering 
nuclear  terrorism  or  proliferation 
activities.  Non-defense  programs  could 
include  the  study  of  alternative  energy 
sources  including  the  construction  and 
operation  of  various  solar  energy 
facilities  that  would  demonstrate  the 
e^ectiveness  of  the  technologies; 
expanded  use  of  the  Liquefied  Gaseous 
Fuels  Spill  Test  Facility;  and  increased 
use  of  the  site  as  an  Environmental 
Research  Paric. 

This  alternative  would  include 
continuation  of  on-going  waste 
management  activities,  planned  waste 
management  and  wivironmental 
restoration  activities,  and  enhanced 
usage  of  the  Site  for  waste  management 
activities.  In  addition  to  on-going 
activities,  planned  waste  management 
activities  proposed  for  the  Area  5 
radioactive  waste  management  site 
include  construction  and  operation  of: 
certification  facilities  for  various  types 
of  waste,  expanded  mixed  waste 
disposal  fecilities  for  on-  and  off-site 
generated  mixed  waste,  increased 
capacity  for  hazardous  and  mixed  waste 
storage,  waste  treatment  facilities, 
closure  barriers  or  caps,  and 
infrastructure  improvements. 

Ephanced  usage  would  include,  for 
example,  options  to  utilize  the  Nevada 
Test  Site  as  specified  in  other  DOE  and 
Department  of  Defense  NEPA 
documents  (such  as  the  Environmental 
Restoration  and  Waste  Management 
Programmatic  EIS  which,  among  other 
things,  addresses  a  programmatic 
ahemative  itnder  which  all  TXJE  low- 
level  radioactive  wastes  would  be 
disposed  of  at  the  Nevada  Test  Site); 
regional  treatment  of  mixed  waste  in 
accordance  with  the  Federal  Facility 
Compliance  Act;  and  disposal  of  mixed 
and  tiansuranic  wastes. 


Other  Alternatives 

The  Department  will  consider  other 
resource  management  alternatives,  i.e., 
variations  of  the  no  action  alternative 
that  would  involve  no  new  projects  or 
a  phased  reduction  in  current 
operations,  and  no  shipments  or 
reduced  shipments  of  off-site  waste  to 
the  Nevada  Test  Site.  The  Department 
invites  pubhc  comment  on  the  above, 
and  suggestions  regarding  other 
resouite  management  alternatives  th.it 
should  be  considered. 

Preliminary  Identiflcation  of 
Environmental  Issues 

The  following  issues  have  be«n 
tentatively  identified  for  analysis  in  this 
EIS.  This  list  is  intended  to  facilitate 
public  comment  on  the  scope  of  the  EIS. 
It  is  not  intended  to  be  all-inclusive,  nor 
is  it  intended  to  be  a  predetermination 
of  impiacts. 

1.  Potential  effects  on  the  public  and 
on-site  workers  from  releases  of 
radiological  and  hazardous  materials 
during  normal  operations  and  &om 
reasonably  foreseeable  accidents. 

2.  Potential  effects  on  air  and  water 
quality  and  other  environmental 
consequences  of  normal  operations  and 
reasonable  foreseeable  accidents. 

3.  Potential  cumulative  effects  from 
proposed  actions  and  othw  past,  present 
and  reesonably  foreseeable  future 
actions. 

4.  Potential  environmental  effects, 
including  human  health,  economic  and 
social  effects  on  surrounding 
communities,  including  minority 
communities  and  low-income 
communities. 

5.  Potential  effects  on  sensitive 
species,  economically  and  recreationally 
important  species,  floodplains, 
wetlands,  and  historic  and 
archaeological  resources,  including 
paleontological  sites  and  Native 
American  resources. 

6.  Potential  environmental  effects  of 
future  Nevada  Test  Site  facility    ' 
decontamination  and  decommissioning 
activities. 

7.  Potential  effects  of  near-  and  long- 
term  waste  management  of  off-site 
generated  waste,  and  environmental 
restoration  activities. 

8.  Potential  unavoidable  adverse 
environmental  impacts. 

9.  Short-terra  uses  of  the  environment 
versus  long-term  productii-ity. 

10.  Potential  irretrievable  and 
irreversible  commitmCTits  of  resources. 

Refated  Documentation 

The  Department  will  prepare 
transaipts  of  the  oral  conunents 
received  during  the  scoping  workshops. 


The  records  of  all  comments,  both  oral 
and  written,  received  during  the  scoping 
period  will  be  made  available  for  public 
review  in  the  reading  rooms  listed 
above.  Additional  background 
documents  and  references  identified  as 
pertinent  during  the  EIS  process  will 
also  be  made  available  in  the  reading 
rooms. 

The  following  is  a  list  of  forthcoming 
NEPA  documentation  related  to  this  EIS 
that  have  the  potential  for  affecting  its 
scope  by  inclusion  of  the  Nevada  Test 
Site  as  an  alternative  site  for  the  action 
being  considered: 

(a)  Reconfiguration  F^grammatic 
EIS— cm  July  23, 1993,  the  Department 
published  a  revised  Notice  of  Intent  (5fi 
FR  39528)  to  prepare  a  Programmatic 
EIS  for  reconfiguration  of  its  nuclear 
weapons  complex  due  to  nuclear 
weapons  stockpile  reductions.  The 
Department  currently  is  considering 
how  the  scope  of  this  Programmatic  EKS 
should  be  revised  further  to  reflect  more 
recent  budget  and  stockpile  reduction 
decisions.  The  Nevada  Test  Site  is  a 
potential  alternative  site  in  this  EIS. 

(b)  The  Fissile  Materials  Storage  ajid 
Disposition  Pro^ammatic  EIS  will 
address  the  long-term  stor^e  of  all 
fissile  nuclear  materials  and, disposition 
of  surplus  fi.ssile  nuclear  materials.  The 
Notice  of  Intent  announcing  the 
preparation  of  this  EIS  was  published  in 
the  Federal  Register  (59  FR  31985),  on 
June  21, 1994. 

(c)  The  Environmental  Restoration 
and  Waste  Management  Programmatic 
EIS  will  address  waste  management 
alternatives  for  existing  and  proposed 
actions  and  DOE  complex-wide  issues 
associated  with  long-term  waste 
management  pohcies  and  practices.  In 
this  Programmatic  EIS,  the  Department 
is  evaluating  the  Nevada  Test  Site  as  an 
alternative  site  for  managing  DOE 
wastes.  An  ImpIementatioQ  Plan  for  thib 
Programmatic  EIS  was  issu^  in  January 
1994.  The  final  Programmatic  EIS  is 
scheduled  to  be  issued  in  1993. 

(d)  The  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  EIS  analyzes  the  potential 
environmental  consequences  of 
alternatives  to  the  transportation,^ 
receipt,  processing,  and  storage  ctf  the 
Department's  spent  nuclear  fueL  The 
Nevada  Test  Site  is  being  evahiated  as 
a  potential  spent  nucleu  fvui 
management  ^te  in  this  analysis,  but 
the  Department  has  stated  that  the 
Nevada  Test  Site  is  not  the  preferred 
alternative; 

(e)  The  Proposed  Policy  for  the 
Acceptance  of  United  States  Oigin 
Foreign  Research  Reactor  Sjpent  Nuclear 
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Fuel  EIS  will  address  the  potential 
environmental  impacts  of  the  proposed 
policy  renewal  and  its  implementation. 
Under  a  renewed  policy,  the  United 
States  could  accept  up  to  15,000  foreign 
research  reactor  spent  fuel  elements 
over  a  10  to  15  year  period.  The  Nevada 
Test  Site  is  a  potential  storage  site  in 
this  EIS. 

(f)  The  Continued  Operation  of  the 
Pantex  Plant  and  Associated  Storage  of 
Nuclear  Weapons  Cfcrnponents  EIS  will 
address  the  potential  environmental 
impacts  of  the  continued  operation  of 
the  Pantex  Plant.  These  include  near-  to 
mid-term  foreseeable  activities  and  the 
nuclear  component  storage  activities  at 
other  Department  sites  associated  with 
nuclear  weapon  disassembly  at  the 
Pantex  Plant,  over  the  next  5  to  10  years. 
The  Nevada  Test  Site  is  being 
considered  as  a  potential  site  under  the 
relocation  of  operations  alternative. 

(g)  The  enviroiunental  restoration 
program  at  the  Femald  Environmental 
Management  project  is  divided  into  five 
operable  units.  For  each  operable  unit, 
a  feasibility  study /proposed  plan  is 
being  prepared  to  provide  a  detailed 
evaluation  of  the  leading  remedial 
alternative  for  each  area  of 
contamination.  Nevada  Test  Site  may  be 
identified  as  the  preferred  candidate 
disposal  site  for  portions  of  the  low 
level  waste  generated  during  cleanup 

Activities  for  each  operable  unit.  The 
current  schedule  for  the  Department  to 
submit  the  feasibility  study/proposed 
plans  to  the  U.S.  Environmental 
Protection  Agency  for  approval  is  as 
follows:  Operable  Unit  1  (Waste  Pits), 
submitted  July  1994;  Operable  Unit  2 
(SoUd  Waste  Units),  to  be  submitted 
August  1994;  Operable  Unit  3 
(Production  Area),  to  be  submitted 
November  1996;  Operable  Unit  4  (Silos), 
submitted  December  1993;  and  Operable 
Unit  5  (Environmental  Media),  to  be 
submitted  in  February  1995. 

Cooperating  Agencies 

The  preparation  of  this  Site-wide  EIS 
will  require  the  participation  of  several 
Federal  agencies,  some  of  which  may  be 
identified  as  cooperating  agencies  under 
the  NEPA  process.  These  include  the 
Air  Force.  Department  of  the  Interior 
(Bureau  of  Land  Management  and  Fish 
and  Wildhfe  Service),  and  the  Defense 
Nuclear  Agency. 

Public  Scoping  Meetings 

Public  scoping  meetings  to  provide 
and  discuss  information,  and  receive 
oral  comments  on  the  scope  of  the  EIS 
will  be  held  in  the  States  of  Nevada  and 
Utah  at  locations  near  the  Nevada  Test 
Site  which  may  be  affected  by  potential 
decisions  and  implementation. 


The  dates  and  locations  for  the  public 
scoping  meetings  are  listed  below.  All 
meetings  are  scheduled  to  begin  at  6:30 
p.m. 

September  7, 1994 

Fallon  Convention  Center 

100  Campus  Way 
•    Fallon.  Nevada 
September  8, 1994 

Carson  Citv  Community  Center 

851  East  Williafn  Street 

Carson  City,  Nevada 
September  13,  1994 

Dixie  Center  Convention  Facilities 

425  South  700  East 

St.  George,  Utah 
September  15, 1994 

Tonopah  Convention  Center 

301  Brougher 

Tonopah,  Nevada 
September  20,  1994 

Cashman  Field  Convention  Center 

850  Las  Vegas  Blvd,  North 

Las  Vegas,  Nevada 
September  21.  1994 

Bob  Ruud  Community  Center 

150  North  Highway  I'SO 

Pahnimp,  Nevada  • 
September  22, 1994 

Caliente  Youth  Center 

Highway  93 

Caliente,  Nevada 

Oral  Comments 

All  interested  parties  are  invited  to 
record  their  comments  or  suggestions 
concerning  this  EIS  or  their  request  to 
be  placed  on  the  distribution  list  by 
calling  the  Nevada  Test  Site  EIS  Hotline 
at  l-eoa-405-1140  or  702-794-1550. 
The  hotline  will  give  instructions  on 
how  to  record  comments  or  requests. 

Written  Comments 

Written  comments  or  suggestions  to 
assist  the  Department  in  identifying 
significant  environmental  issues  and  the 
appropriate  scope  of  the  EIS,  questions 
concerning  the  Nevada  Test  Site  or 
other  involved  Department  sites, 
requests  for  speaking  times,  requests  for 
copies  of  the  EIS  Implementation  Plan, 
and  requests  to  be  placed  on  the 
distribution  list  should  be  directed  to: 
Donald  R.  Elle.  Director.  Environmental 
Protection  Division.  U.S.  Department  of 
Energy,  Environmental  Impact 
Statement,  P.O.  Box  14459,  Las  Vegas, 
NV  89114. 

Public  Meetings  Registration  and 
Fonnat 

Oral  and  written  comments  may  be 
presented  at  the  public  scoping 
meetings.  Persons  desiring  to  speak  at 
any  of  these  meetings  should  register  by 
calling  the  Nevada  Test  Site  EIS  Hotline 
by  3:00  p.m..  Pacific  Time,  two  working 
days  in  advance  of  the  scoping  meeting; 


or  by  writing  to  die  Director  of  the 
Environmental  Protection  Division  at 
the  above  address.  Persons  wishing  to 
speak  that  have  not  registered  in 
advance  may  Register  at  the  entrance  of 
the  meeting  room.  Individuals  speaking 
on  behalf  of  an  organization  should 
identify  the  organization  represented. 

In  order  to  solicit  individual 
viewpoints  and  facilitate  interactive 
co.mmunication  bet^veen  participants 
and  representatives  o^he  Department, 
opportunities  will  be  pi^vided  at  the 
scoping  meetings  for  questions  and 
informal  discussions  regarding- the 
issues  to  be  addressed  in  this  EIS. 

Subsequent  Document  Preparation 

•After  the  completion  of  the  public 
scoping  process,  the  Department  will 
prepare  an  EIS  Implementation  Plan  and 
make  it  availablfflo  the  public  upon 
request  and  place  it  in  the  public 
reading  rooms.  The  Plan  will  record  the 
results  of  the  scoping  process  and  define 
the  alternatives  and  issues  that  the 
Department  will  evaluate  in  this  EIS. 
The  Plan  will  also  include  a  schedule 
for  completing  the  Draft  EIS. 
Availability  of  the  Draft  EIS  will  be 
announced  in  the  Federal  Register.  The 
Department  will  solicit  comments  from 
the  public,  organizations,  and  other 
agencies  on  the  Draft  EIS.  and  will 
consider  all  comments  in  its  preparation 
ofthe  Final  EIS. 

Issued  in  Washington.  DC  this  4th  day  of 
August.  1994. 

Peter  N.  Brush, 

Acting  Assistant  Secretary.  Environment, 
Safety  and  Health. 

[FR  E)oc.  94-19531  Filed  8-9-94;  8:45  am) 
BILUNG  CODE  64S0-01-P 


Financial  Assistance  Award:  Natural 
Resources  Defense  Council 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  U.S.  Department  of 
Energy  aimounces  that^pursuant  to  10 
■  CFR  600.6(a)(5)  it  is  making  a 
discretionary  financial  assistance  award 
based  on  the  criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)(B)  under  Grant  Number 
DE-FG01-94CE41130  to  the  Natural 
Resources  Defense  Council.  The 
proposed  grant  will  provide  fimding  in 
the  estimated  amount  of  $100,000  by  the 
Department  of  Energy  for  the  purpose  of 
developing  a  pollution  prevention 
program. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR 
600.7{b)(2)(i)(H)  that  a  noncompetitive 
award  based  on  a  proposal,  which  is 


40902 


Federal  Register  /  Vol.  59.  No.  153  /  Wednesday.  August  10,  1994  /  Notices 


meritorious  based  on  the  Departnient's 
genera]  evaluation,  is  justified.  The 
activity  is  being  conducted  by  the 
applicant  using  its  own  resources  or 
those  donated  or  provide  by  third 
parties,  however,  DOE  support  of  thsf 
activity  would  enhance  the  public 
benefits  to  be  derived  and  DOE  knows 
of  no  other  entity  which  is  conducting 
or  is  plaruiing  to  conduct  such  ai-tivify. 
The  proposed  grant  will  provide 
funding  in  the  estimated  amount  of 
$100,000.  The  proposed  project  is  fully 
compatible  with  the  mission  ofthe 
Office  of  Industrial  Technology,  the 
sponsoring  office.  This  project  will 
allow  DOE  to  develop  a  regulatory 
framework,  implemented  on  a  pilot 
basis,  that  will  prevent  pollution  and 
reduce  emissions  generated  in  the 
Industrial  sector;  and  it  provides  an 
opportunity  to  make  further  progress 
toward  environmental  protection,  foster 
indtistrial  innovation  to  prevent 
pollution,  and  increase  the  effectiveness 
of  environmental  programs. 
FOR  FURTHER  INFORMAflON  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Rose  Mason, 
HR-531.23. 1000  Independence  Ave., 
S.W.,  Washington,  D.C  20583. 

The  anticipated  term  ofthe  proposed 
grant  is  12  m<uiths  from  the  date  of 
award. 

Issued  in  Washington,  DC.  on  August  4, 
1994. 

Richard  G.  Lewis, 

Contracting  Officer,  Office  of  Placement  and 

Administration. 

|FR  Doc.  94-19533  Filed  8-9-94:  8:4.5  ami 

BKUNG  CODE  MSO-OI^ 


Federal  Energy  Regulatory 
Commission 

[Docket  .No.  CP94-«86-000.,  et  al.] 

National  Fuel  Gas  Supply  Corp.,  etal.; 
Natural  Gas  Certificate  Filings 

August  3,  19W. 

Take  notice  that  the  foUu-.vi!;};  filings 
have  been  mc('.ewith  the  Cotnrnission: 

1 .  National  Fuel  Gas  Supply 
Corporation 

IDockel  No.  t:P94-6«6-000| 

Take  notici?  that  on  July  27,  :m')4. 
National  Fuel  Gas  Supply  Corporation 
(National  Fut-l  Gas  Supply),  10  Lafayette 
Square.  Buffalo,  New  York,  1^203,  filed 
in  Docket  No.  CP94-686-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Regulations  under  the  Natural  Gas 
Act  for  authorization  to  construct  and 
operate  delivery  tap  facihties  to  provide 
liicrvice  to  National  Fuel  Gas 


Distribution  Corporation  (National  Fuel 
Gas  Distribution),  under  the  certificate 
issued  in  Docket  No.  CP83-4-0(X», 
pursuant  to  Section  7  of  ;hfr  Natural  Gas 
Art.  all  as  more  fully  sot  forth  in  the 
roquasl  which  is  on  file  with  the 
Cumoiissi.in  and  open  to  public 
ir.si)3t:!ii)n. 

>J:itional  Fuel  Gas  Siippllustates  that 
t\v^  proposed  delivery  point  will  be 
located  in  Summit  Township,  Erie 
{rou:ity,  Pennsylvania,  and  will  provide 
for  ggiiefal  residential  use  by  National 
Fuel  Gas  Distribution  customers  in  Erit; 
Couuty.  National  Fuel  Gas  Supply 
ostiinates  that  tlie  cost  of  constructing 
the  proposed  facilities  is  $90,000. 

Comment  date:  September  19, 1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

2.  Williston  Basin  Interstate  Pipeline 
Company  ~ 

jDocket  No.  CP94-6~0-O0O| 

Take  notice  that  on  July  20,  1994,, 
Williston  Basin  Interstate  Pipeline 
Company  (WiUiston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP94- 
670-4)00  a  request  piirsuant  to 
§§  157.205  and  157.211  ofthe 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  new  metering 
station  and  associated  appurtenant 
facilities  for  use  in  delivering 
transportation  service  gas  to  facilities 
owned  by  Prairielemds  Energy 
Marketing,  Inc.  for  ultimate  use  by  a 
new  natural  gas  end-use  customer  at 
Velva,  North  Dakota,  under  its  blanket 
certiftcate  issued  in  Docket  Nos.  CP83- 
1-000,  et  al.,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  states  that  the 
proposed  facilities  will  be  looted  nn 
existing  pipehne  right-of-way  and  will 
consist  of  a  fence,  a  small  building,  a 
meter  and  miscellaneous  regulators, 
jjatiges  and  valves.  According  to 
Wjllijton  Basin  the  estimated  cost  ofthe 
facilities  as  proposed  is  $87,300. 
Wiliiston  Basin  further  states  that  the 
(idditlon  ofthe  proposed  facilities  '.vjl 
havo  no  significant  effect  on  Williston 
Bd^'iJ'S  p.;^k  day  or  annual  requireirients 
and  thit  capacity  exists  on  the  Williston 
Bisin  system  to  serve  this  new  natural 
giis  nii"kt:t. 

Comment  date:  September  10,  1994, 
in  accordance  with  Standard  Panigniph 
G  at  the  end  of  this  notice. 

Standai^  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 


file  pursuant  to  Rule  214  of  tho 
Commission's  Procediu^  Rules  (18  CFR 
385.214)  a  motioti  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  tho 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filiid  within  the  time  allowed  therefor, 
the  propobod  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  tho 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watstm,  )r., 
Acting  SecrPtary. 

IFR  Doc.  94-19457  Filed  6-9-94;  8:4&  ani| 
BKUNG  cooe  vm-«t-p 


[Docket  No.  RP94-339-O0ai 

Petal  Gas  Storage  Co;  Propose<| 
Changes  ia  FERC  Gas  Tariff 

August  3, 1994.  .         ' 

Take  notice  that  on  July  29, 1994, 
Petal  Gas  Storage  Company,  (Petal) 
tendered  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff.  Original  Vohime 
No.  1,  the  following  revised  tariff  sheets, 
with  an  effective  date  of  September  1 , 
1994: 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  4 
No.  8 
No.  50 
No.  51 
No.  52 
Na  53 
No.  54 
No.  102 
No.  113 


Petal  states  that  the  proposed  changes 
arc  intended  to  allow  Petal  to  oflier  a 
more  competitive  interruptible  storage 
service.  Petal  propjosesjo  offer  flexible 
interruptible  storage  service  with  both, 
time  periods  and  rate  negotiable. 

Petal  states  that  the  rates  would  Iw 
charged  on  either  a  reservation  fee  or 
volumetric  basis.  Fihn  customei^  would 
be  allowed  to  release  capacity  to  pro- 
arranged  replacement  customers  with 
no  bid  period,  provided  the  release  is 
for  a  1  day  to  29  day  period. 

Petal  states  that  copies  of  the  filing 
wore  served  on  Petal's  firm  custoir»prs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North"  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
214  and  211  ofthe  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  petitions 
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or  protests  must  be  filed  on  or  before 
August  10. 1994.  Protests  will  be 
considered  by  the  Commission'in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
>    must  file  a  petition  to  inten'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
in"spection. 
Ltnwood  A.  Watson.  Jr., 
Ading  Secretary. 
_  !FR  Doc.  94-19527  Filed  6-9-94.  8:45  am) 
8ILUNG  CODE  671 7-01 -M 


(Docket  Nos.  RS92-45-000.  RP94-«7-000 
et  al..  RP94-346-000.  and  RP94-346-0041 

Natural  Gas  Pipeline  Company  of 
America;  Redocketing  Filings  and 
Compliance  Filing  and  Establishment 
of  Restricted  Service  List 

August  4.  1994. 

Take  notice  that  on  July  19.  1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  revised  tariff 
sheets  to  be  a  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1  (Tariff),  to 
be  effective  September  1. 1994. 
Natural's  filing  was  originally  docketed 
in  Docket  No.  RS92-45-018,  and  is 
being  redocketed  as  Docket  No.  RP94- 
346-004. 


Natural  states  that  the  purpose  of  the 
filing  is  to  implement  the  Stipulation 
and  Agreement  on  Gas  Supply 
Realignment  Cost  Recovery  between 
Natural  and  the  Natural  Customer 
Group  as  filed  on  February  1. 1994.  and 
approved  by  the  Commission  with 
modifications  on  May  12, 1994.  The 
tariff  sheets  modify  two  areas  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff:  Section  22.  relating  to 
rollover  rights  and  Section  38,  relating 
to  recover)'  of  gas  supply  realignment 
costs.  Natural  requests  waiver  of  the 
Commission's  Regulations,  including 
the  requirements  to  §  154.63.  to  the 
extent  necessary  to  permit  the  tariff 
sheets  to  become  effective  September  1. 
1994.  Natural  states  that  copies  of  its 
filing  were  served  on  all  parties  to  this 
proceeding,  jurisdictionai  transportation 
customers  and  inte.'-ested  state 
regulatory  agencies, 

Ar.y  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Enei^gy  Regulatory  Commission, 
in  accordance  with  §  §  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  19, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 

Appendix 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

The  Commission  is  redocketing  the 
material  in  the  record  related  to  the 
instant  comphance  filing  mto  Docket 
No.  RP94-346-000.  This  material  is 
listed  in  the  Appendix  to  this  notice. 

All  parties  in  Natural's  restructuring 
proceedings  in  Docket  No  RS92-i  5-000 
are  automatically  parties  to  the 
redocketed  proceedings  and  need  not 
file  motions  to  intervene.  However,  due 
to  the  large  number  of  parties  on  the 
ser\  ice  list  in  Natural's  restructuring 
proceeding,  the  Secretary  is  establishing 
a  restricted  serv  ice  list  for  the 
redocketed  fili.-.gs  in  accordance  with 
§  385.2010  of  the  Commission's  Rules 
and  Regulations.  The  restricted  ser\ice 
list  will  be  the  only  service  list 
maintained  with  re.spect  to  the 
redocketed  filings.  Parties  wishing  to  be 
included  on  the  restricted  ser\ice  list 
must  submit  to  the  Secretarv-  of  the 
Commission  the  names  and  addresses  of 
the  persons  designated  for  service  on  or 
before  August  19. 1994 
Linwood  A.  Watson.  Jr., 
Acting  Stcretary- 


Filedlssued 

2't/94  

2'22/94  

2/28/94  

3/4/94  

.3/7/94 

4/8/94- 

4/21/94  

4/28/94  

5/4/94 

5/12/94 

5/17/94 

5/23/94  

679/94  ; , 

6/13,'94  

6128m  

7/1 1/94  

7/1Z'94  

7/19/94  

7/28/94  

8/1/94  


Materials  Redocketed  Into  Docket  No.  RP94-346-000 


^"^r^'fT^^Il^T^,,?^  ^^."^"T^'  ^'  ^-  ^^^""^  """°*s  P"W*«=  Service,  Natura"  Customer  Group  Indcated  Shio 

&'??a?srri  G^P-Jl^Scr ^^^     '^"'  '^''■-  '""^  °'  '^"^-  "  ''■  ''^'■**^^^^ .^-S^aSS 
Reply  Comments:  Illinois  Commerce  Commission 

Process  Gas  Consumers,  et  al. 

^^'°"  d"^  Agreem^  on  Recovery  of  Gas  Supply  Realignment  Costs  from  Nebraska  City  arxl  StKxUatiOT  and  Aaree- 

^^!:^.zf^i^'^l?;zs^^tr"^-  "'^ ''  ''*'"  ""^''  *^«^"  °^'^ 

Notice  Shortening  Comment  Period. 

s^y^rsis;  as  §aiSo?s.%S'-  '"*"  "^""^"^-  '-^  ■  ^'^  °'  '^^^^^"'^-  """°'^'  '"^-^-^  ^'^^ 

°^  ^bS^fn^.  ^'  ^°^'""^'  ^'^^"^-  *"  ^^  ^"^  °^"^*"3'  '"  ^^^'  f^e^""g'  Consohdating  Proceed.r,gs, 
Joint  Motion  of  Natural  and  the  Natural  Customer  Group  for  Deferral  of  Prehearing  Conference 
Joint  Motion  for  Extension  of  Time  filed  by  Natural  and  the  Natural  Customer  Grouo 
Notice  Granting  Extwision  of  Time. 

^^^S^A?^!^a^Z^?i!^^^^°"J*r.^^r.°^'  (previously  docketed  in  Docket  Nos.  RS92^5^17.  RP94-87- 
S'ifc^cSJSy  •         ^^^'^^-^'-  "^  ctocketei^m  Docket  No.  RP94-346-002)  filed  by:  Dakota 

Natural  Customer  Group,  Natural.  ^— -^  ) 

Motion  for  Extension  of  Time,  filed  by  Natural.  | 

Order  Granting  Rehearing  Solely  for  the  Purpose  of  Further  Consideration  / 

StHPotetiOT  and  Agree^nt  on  Recovery  of  Gas  Supply  Realignment  Costs  from  Industral  Energy  (prevousfy  docketed  as 
Docket  Nos.  RP94-87-004  and  RS92^5-000.  now  docketed  in  Docket  No  RP94-346-003)         ^^""^^  oocKeteo  as 

Cwnpliance  Fil.ng  by  Natural  (previously  docketed  as  Docket  No.  RS92-45-018.  now  docketed  in  Docket  No.  RP94-34fr- 

Protest  by  Process  Gas  Consumers  Group. 

Initial  Comments  on  7/12/94  Settlement  filed  by:  Northern  lllirwis  Gas  Co..  Dakota  Gasificatkw  Co..  Natural. 


40904 


Federal  Register  /  Vol.  59,  No.  153  /  Wednesday,  August  10.  1994  /  Notices 


JFR  Doc.  94-19458  Filed  8-9-94:  8:45  a.-n) 
BILUNG  CODE  (TIT-OI-M 


[Docket  No.  RP94-343-00(q 

NorAm  Gas  Transmission  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  4,  1994. 

Take  notice  that  on  August  1. 1994. 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  by  filing 
Fourth  Revised  Volume  No.  1.  NGT 
states  that  the  proposed  tariff  sheets 
reflect  an  annual  overall  jurisdictional 
rate  increase  of  approximately  S42.5 
million,  described  on  Statement  G, 
based  on  the  twelve  month  period 
ending  April  30, 1994,  as  adjusted.  NGT 
also  states  that  the  fihng  reflects  rate 
design  changes  required  to  implement 
Commission  policy,  as  set  forth  in  the 
Commission's  Rate  Design  Policy 
Statement  and  in  Order  No.  636. 

NGT  states  that  in  this  filing  it 
establishes  additive  zone  rates  for  its 
throughvkray  system  and  a  market  lateral 
surcharge  to  be  charged  to  shippers  with 
delivery  points  on  market  laterals.  NGT 
establishes  in  this  filing  a  new  pooling 
rate  schedule  that  establishes  a  pooling 
service  that  complements  the  zone  rate 
proposal.  NGT  proposes  in  this  filing  to 
recover  in  its  rates  the  costs  associated 
with  Line  AC,  and  requests  removal  of 
the  "at-risk"  condition  imposed  with 
respect  to  Line  AC.  The  filing  also 
includes  certain  miscellaneous  tariff 
changes  including  modifications  to  Rate 
Schedules  FSS  and  NNTS,  and  to  NGT  s 
imbalance  resolution  mechanism. 

NGT  states  that  copies  of  the  filing 
were  served  on  NGT's  jurisdictional 
customers  and  interested  state  public 
service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825     ' 
North  Capitol  Street,  N.E.,  Washington!, 
D.C.  20426,  in  accordance  with  Rule/ 
211  and  214  of  the  Commission's  RiHes 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  11, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  )r., 

Acting  Secretary. 

IFR  Ekx.  94-19459  Filed  8-9-94:  8:45  an-.] 

BILUf<C  CODE  eTIT-OI-M 

[DocHet  No.  PR94-1 6-000] 

Southern  Cafifomia  Gas  Co.;  Notice 
Granting  Late  intervention 

August  4.  1994. 

Motions  to  intervene  i,n  the  above- 
captioned  proceeding  were  due  on  Julv 
1 .  1994.  A  motion  to  intervene  out  of 
time  was  filed  on  July  12, 1994,  by  El 
Paso  Natural  Gas  Company.  No  answers 
in  opposition  to  the  motion  were  filed. 

The  movant  appears  to  have  a 
legitimate  intei^est  under  the  law  that  is 
not  adequately  represented  by  other 
parties.  Granting  the  intervention  will 
not  cBuse  a  delay  or  prejudice  any  other 
party.  It  is  in  the  public  interest  to  allow 
the  movant  to  appear  in  proceeding. 
Accordingly,  good  cause  exists  for 
granting  the  late  intervention. 

Pursuant  to  §  375.302  of  the 
Commission's  Regulations  (18  CFR 
375.302  (1988)),  the  movant  is  permitted 
to  intervene  in  this  proceeding  subject 
to  the  Commission's  rules  and 
regulations  under  the  Natural  Gas  Act, 
15  U.S.C.  §§717-717(w).  Participation 
of  the  late  intervenor  shall  be  limited  to 
matters  set  forth  in  its  motion  to 
intervene.  The  admission  of  the  late 
intervenor  shall  not  be  construed  as 
recognition  by  the  Commission  that  the 
intervenor  might  be  aggrieved  by  any 
order  entered  in  this  proceeding. 
Linweod  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-19460  Filed  8-9-94:  8:45  am) 
BrLLINC  CODE  6717-01-M 

[DocMet  No.  RP93-189-000] 

Texas  Gas  Transmission  Corp.;  Notice 
Of  Technical  Conference 

August  4.  1994. 

Take  notice  that  a  technical  ' 
conference  has  been  scheduled  for 
Thursday,  August  11, 1994,  at  1  p.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N.E., 
Washington,  D.C.  20426,  to  discuss 
Texas  Gas  Transmission  Corporation's 
filing  in  this  proceeding. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
LinweodA.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-19461  Filed  8-9-94:  8:45  am] 
BILUNS  CODE  mr-oi-M 


[Docket  No.  RP94-164-004] 

Trunldine  Gas  Co.;  Notice  of  Motion  To 
Make  Suspended  Tariff  Sheets 
Effective    " 

August  4, 1994. 

Take  notice  that  on  August  1, 1994. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  the  revised  tariff 
sheets  listed  on  Appendices  A  and  B  to 
the  filing  and  requested  that  they  be 
made  effective  September  1, 1994. 

Trunkline  states  that  the  tariff  sheets 
which  it  requested  be  made  effective  are 
being  filed  in  compliance  with  Section 
154.41  of  the  Commission's  Regulations 
and  the  Commission's  Orders  dated 
March  31, 1994,  and  May  27, 1994,  in 
Docket  Nos.  RP94-164-000,  et  al. 
Specifically,  the  revised  tariff  sheets 
reflect:  (1)  the  refunctionalization  of 
facilities  in  compliance  with 
Commission  Orders  issued  May  27. 
1994,  in  Docket  Nos.  CP92-498-000  and 
June  17, 1994,  in  Docket  No.  RP94-164- 
000;  (2)  end  of  test  period  contract 
demand  levels;  and  (3)  the  removal  of 
costs  of  plant  not  in  service  at  the  end 
of  the  test  period,  all  in  compliance      v 
with  Ordering  Paragraph  (c)  of  the 
Commission's  March  31, 1994,  Order  in 
Docket  No.  RP94-1 64-000. 

Trunkline  states  that  copies  of  its 
transmittal  letter,  motion  to  place  rates 
into  effect  and  enclosures  are  being 
served  on  all  jurisdictional  customers, 
interested  state  commissions  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211^(rfthe  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  11, 1994, 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Ccmimission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-19462  Filed  8-9-94:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-34058;  FRL-4864-7} 

Public  Involvement  in  Significant  Risk 
Reduction  Decisions  on  Registered 
Pesticides 

agency:  Environmenta!  Protection 
Agency (EPA) 
ACTION:  Notice 


SUMMARY:  This  notice  describes  the 
Agency's  general  policy  to  provide 
opportunities  for  public  involvement 
before  reaching  final  significant  risk 
reduction  decisions  on  registered 
pesticides.  Through  this  notice,  the 
Agency  is  soliciting  comments  and 
suggestions  from  interested  parties 
cop.ceming  the  mechanisms  used  for 
public  involvement  prior  to  the  Agency 
reaching  such  decisions,  particularly 
those  reached  through  the  Special 
Review  process  and  negotiated 
settlement  agreements. 
DATES:  Written  comments,  identified  b\ 
the  document  control  number  "OPP- 
50787."  must  be  received  on  or  before 
October  11. 1994. 
ADDRESSES:  Comments  should  be 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  Hand  delivered 
items  should  be  delivered  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division, 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  Rm. 
1132.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA.  Office 
hours  are  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday. 
FOR  RMTHER  INFORMATKM  CONTACT:  By 
mail:  fosephE.  Bailey,  Special  Review 
and  Reregistration  Division  (7508W). 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch.  Crystal  Station 
«*l.  3rd  Floor^Room  WF32G.  2800 
Jefferson  Davis  Highway.  Arlington.  VA 
22202,(703)308-8173. 
SUPPLEMENTARY  MF0RMAT10N: 

I.  Introduction 

Under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  EPA  is  given  the  responsibility 
of  regulating  the  manufacture,  sale,  and 
use  of  pesticides  to  ensure  that  there  are 
no  unreasonable  adverse  effects  to 
human  health  or  the  environment  as  a 
result  of  the  use  of  a  pesticide. 
Regulatory  decisions  that  carry  out  this 


responsibility  are  reached  by  evaluating 
the  risks  and  benefits  associated  with 
the  pesticide's  use,  as  well  as  with 
alternatiiife^sticides  and  pest  control 
methods.  "Uiis  p.-ocess  determines  what 
degree  of  risk  is  reasonable  while  taking 
into  consideration  the  economic  and 
social  benefits  gained  from  the 
pesticide,  ensuring  that  the  risks  do  not 
outweigh  the  benefits.  The  Agency  has 
several  mechanisms  in  place  to  effect 
this  balance  if  the  results  of  the  risk  and 
benefit  evaluations  indicate  that 
unreasonable  adverse  effects  are  likely 
from  the  pesticide's  use  and  that 
regulatory  action  is  warranted.  Each  of 
these  mechanisms  has  advantages  and 
disadvantages  that  range  fivm  the  length 
of  time  required  to  reach  the  regulatory 
decision,  the  amount  of  Agency 
resources  necessary,  to  the  degree  the 
public  is  involved. 

II.  Background 

When  the  Agency  has  reason  to 
believe  that  the  use  of  a  currently 
registered  pesticide  may  result  in 
unreasonable  adverse  effects  to  human 
health  or  the  environment,  a  structured 
review  of  the  pesticide  of  concern  may 
be  carried  out  through  the  formal 
Special  Review  process.  The  risk  criteria 
initiating  this  review  process  and  the 
regulations  governing  it  are  set  forth  in 
40  CFR  part  154.  The  formal  Special 
Review  process  as  set  forth  in  these 
regulations  provides  the  opportunity  for 
public  input  through  the  solicitation  of 
comments  at  two  distinct  stages  of  the 
review:  The  formal  aimounce^ent  of 
initiation  of  the  Special  Review 
(Position  Document  1)  and  the 
announcement  of  the  Agency's 
preliminary  decision  (Position 
Document  2/3).  The  Agency  considers 
ail  significant  comments  before  reaching 
a  final  decision. 

The  formal  Special  Review  process 
can  prove  to  be  resource  intensive  and 
time-consuming  due  in  part  to  its 
discrete  stages  and  the  opportunities 
provided  for  public  comment.  The 
Governmen;  .Accounting  Office  (G.AO) 
issued  reports  in  1980  and  1986 
concluding  that  the  Office  of  Pesticide 
Programs  (OPP)  was  not  completing 
reviews  of  potentially  hazardous 
pesticides  in  a  timely  manner. 
Similarly,  in  1984,  the  House  of 
Representatives  Committee  on 
Government  Operations  found  that  the 
Special  Review  process  was  not  quickly 
reaching  decisions  on  potential  risks 
that  were  found  to  be  associated  with 
certain  pesticide  uses.  Recently,  the 
Agency's  Office  of  Inspector  General 
(OIG)  conducted  an  audit  of  the  Special 
Review  process  and  presented  its  results 
in  a  final  report  dated  July  22,  1993. 


This  report,  wh-fle  critical  of  some 
aspects  of  the  Special  Review  process 
and  the  time  involved  in  completing  the 
reviews,  also  raised  concerns  about 
using  negotiated  settlement  agreemep.ts 
to  achieve  pesticide  risk  reduction 
rather  than  initiating  new  Special 
Reviews.  The  OIG  concluded  that 
negotiated  settlement  agreements  do 
achieve  risk  reduction  more  quickly 
than  the  forma!  Special  Review  process, 
but  was  concerned  that  negotiated 
decisions  were  m.ade  between  the 
Agency  and  pesticide  registrants  at  the 
expense  of  public  involvement.  The 
report  also  reflected  concern  that  the 
Agency  does  not  notif\-  the  public  of 
risk  concerns  while  a  decision  is  being 
made  whether  or  not  to  formally  initiate 
a  Special  Review:  i.e..  during  the  pre- 
Special  Review  (that  period  of  time  after 
a  preliminary  (Grassley- Allen) 
notification  is  sent  to  the  registrants  but 
before  issuance  of  the  public 
announcement  (Position  Document  1) 
initiating  the  Special  Review). 

Other  mechanisms  are  available  to 
achieve  pesticide  risk  reduction  at  a 
more  accelerated  pace  than  is  afforded 
through  a  normal  Special  Review.  They 
include  the  issuance  of  a  Position 
Document  1/2/3  which  combines  the 
first  two  position  documents  issued  in 
the  formal  Special  Review  process  into 
one.  This  is  used  when  enough 
information  is  available  at  the  outset  of 
a  Special  Review  to  fully  assess  the  risks 
and  benefits  and  reach  a  proposed 
decision.  Additional  mechanisms 
include  issuing  Notices  of  intent  to 
Cancel  (NOIC),  Suspension  Orders,  or 
Emergency  Suspension  Orders  as 
provided  under  FIFRA  section  6.  These 
mechanisms  can  be  used  to  remove 
pesticides  from  the  market  that  pose 
significant  risks  or  imminent  hazards 

Although  the  Agency  has  used  all  of 
these  different  means  in  the  past  to 
effect  pesticide  risk  reduction,  recently, 
negotiated  settlement  agreements  have 
been  used  more  and  more  frequently 
Through  the  process  of  negotiation,  the 
Agency  and  the  registrant(s)  rearh  a 
mutual  agreement  that  legally  crinmils 
the  registrant(s)  to  specific  measures 
that  will  reduce  potential  risks 
associated  with  a  pesticide  s  use  Such 
measures  typica'Jy  include  modifying 
the  terms  of  registration  by  cancellation 
of  uses,  changing  use  paMems,  changing 
application  methods,  or  altering  the 
manufacturing  fonnuia  The  same 
scientific  principles  and  weight-of- 
evidence  information  that  govern  the 
decisions  made  during  a  formal  Special 
Review  also  apply  to  negotiated 
settlements:  that  is,  carefully  analyzing 
risks,  benefits,  and  alternative  pest 
control  methods  to  ensure  that  the  risk 
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reduction  measures  desired  will  not 
result  in  risks  that  outweigh  the  benefits 
or  that  risks  are  reduced  to  the  greatest 
e,\tent  practical  whiltf  data  are  being 
generated  to  better  understand  the  risks 
associated  with  the  use  of  the  pesticide. 
The  agreements  also  make  every  effort 
to  ensure  that  a  pesticide  use  will  not 
shift  to  an  alternative  pesticide  or  pest 
control  method  of  equal  or  greater  risk 
concern  or  result  in  the  trading  of  one 
risk  for  another.  By  using  the  same 
analyses  as  those  used  in  a  formal 
Special  Review,  the  public  and  the 
environment  should  be  afforded  the 
same  level  of  protection  in  a  more 
timely  fashion.  The  main  difference  is 
that  the  Special  Review  process 
formally  provides  opportunities  for 
public  involvement  before  reaching  risk 
reduction  decisions. 

In  all  negotiated  settlement 
agreements,  the  Agency  reserves  the 
right  to  take  additional  regulatory  action 
if  evidence  arises  that  warrants  it. 
Similarly,  the  Agency  can  remove 
restrictions  if  additional  data  are 
reviewed  later  that  indicate  risks  are  of 
less  concern  than  previously  thought. 
Negotiated  settlement  agreements, 
however,  should  not  be  viewed  as  an 
exclusive  mechanism  to  achieve  a  final 
risk  reduction  decision.  They  may  be 
used  to  reach  an  ultimate  goal  of  the 
Agency  such  as  use  cancellation  or  use 
reduction,  or  they  may  be  used  as  an 
interim  measure  to  reduce  risks  while 
additional  data  are  being  "generated,  or 
during  any  stage  of  an  ongoing  Special 
Review  prior  to  the  Agency  making  its 
final  decision.  Although  the  Agency  has 
been  criticized  for  neglecting  to  include 
affected  constituency  groups  (e.g.,  users 
and  public  interest  groups)  in  risk 
reduction  decisions  made  through 
negotiated  settlement  agreements  and 
for  not  making  the  general  public  aware 
of  risk  concerns  for  pesticides  being 
considered  for  the  formal  Special 
Review  process,  several  steps  already 
have  been  taken  to  open  up  the 
decision-making  process  to  the  public 
whem-v.  r  possible.  Specific  examples  of 
how  the  Agency  has  provided  for  public 
involvement  in  recent  negotiated 
settlement  agreements  are  proviiled 
below. 

1.  Parathion.  In  September  1991,  due 
to  concerns  of  acute  poisonings  to 
workers  exposed  to  parathion,  the 
Agency  reached  a  negotiated  settlement 
agreement  with  the  registrants  wherebv 
all  but  nine  uses  of  parathion  were 
voluntarily  canceled.  The  Agency  held 
public  hearings  in  December  1992  to 
solicit  public  involvement  and  gain 
additional  information  on  the  risks  and 
benefits  of  the  remaining  nine  uses. 
These  hearings  were  held  in  Amarillo, 


Texas;  Lincoln,  Nebraska:  and 
Baltimore,  Marv  land  and  were 
announced  in  the  Federal  Registef  to 
encourage  a!l  interested  parties  to 
participate.  The  Agency  also  polled 
Starte  and  regional  offices  for  advice  and 
input. 

2.  2.4-D.  In  June  1992.  in  an  effort  to 
reduce  the  amount  of  exposure  to 
persons  applying  2,4-D  and  therefore 
reduce  pcfential  risks,  the  Agency  met 
with  the  2.4-D  Task  Force  and  requested 
thait  they  include  end-user  input  in  the. 
development  of  such  measures.  Also, 
through  meetings  and  telephone 
conversations,  the  Agency  actively 
included  distributors  and  end-users  to 
help  develop  effective  and  fair  exposure 
reduction  measures. 

3.  Granular  carbofuran.  According  to 
40  CFR  154.35(c).  the  Agency  must 
publish  a  notice  in  the  Federal  Register 
to  modify  an  earlier  determination  in  a 
way  that  might  increase  a  risk  that  was 
tha  subject  of  a  Special  Review.  During 
the  final  stages  of  the  Special  Review  of 
grapular  carbofuran,  the  Agency 
negotiated  a  settlement  agreement  with 
tha  registrants  to  phase  out  most  uses. 
In  order  to  extend  the  registration  for 
the  use  of  carbofuran  on  rice,  the- 
Agency  formally  requested  public 
comment  as  required  under  40  CFR 
154.35(c).  The  denial  of  extensions  of 
registrations  for  two  other  uses,  com 
and  sorghum,  did  not  require  such 
request  for  comment.  The  Agency, 
however,  announced  in-the  Federal 
Register  its  decision  to  deny  extension 
of  tiie  registration  for  corn  and  sorghum 
uses  and  allowed  the  opportunity  for 
comment  from  affected  individuals  or 
groups. 

4.  Azinphos-methyl.  Due  to  its 
concerns  regarding  the  hazards 
azihphos-methyl  posed  to  fish  from  use 
on  sugarcane  in  Louisiana,  the  Agency 
reached  an  agreement  with  the 
registrants  to  amend  their  registrations 
in  April  1993.  The  agreement,  including 
prescription  use,  was  the  resuh  of  a 
cooperative  effort  between  the  Agency, 
Louisiana  State  officials,  and  the 
pesticide  registrants.  Through  the  use  of 
public  workshops  held  in  Louisiana  to 
collect  additional  information  about 
azirphos-methyl  use  and  ahernative 
pesticides,  the  Agency  advanced  the  use 
of  negotiated  settlement  agreements  by 
actively  soliciting  public  input  that 
contributed  to  the  decision-making 
pnxess.  The  workshops  were 
announced  in  the  Federal  Register  and 
participation  of  all  interested  parties 
was  encouraged. 

Furthermore,  in  order  to  keeplhe 
public  better  informed  of  its  risk 
concerns,  the  Agency  has,  as  a  matter  of 
general  policy,  made  available  to  the 


public  tirnse  dockets  established  for  pre- 
Special  Review  chemicals  which  have 
had  private  notifications  issued  for  6 
months  but  have  not  yet  Had  a  Special 
Review  formally  initiated.  The  Agf^ncy 
will  continue  this  procedure.  In 
addition,  the  Agency  will  announce 
those  Sppcial  Review  and  pre-Special 
Re'iew  chemicals  for  which  a  public 
docket  is  available  in  the  January 
edition  of  the  quarterly  Pesticide 
Reregistration  Progress  Report.  Also, 
OPP's  "Status  of  Pesticides  in 
Reregistration  and  Special  Review" 
(Rainbow  Report)  provides  a 
comprehensive  status  of  all  chemicals 
currently  undergoing  reregistration  and 
Special  Review.  To  receive  copies  of 
these  reports  or  to  be  added  to  the 
mailing  list,  please  write  or  fax  the 
following  address:  U.S.  EPA,  NCEPI, 
P.O.  Box  42419,  Cincinnati,  OH  45242- 
0419,  Telephone  (513)  891-6561.  Fax 
(513)891-6685. 

Mechanisms  that  may  provide 
opportunities  for  public  input  that  the 
Agency  has  not  frequently  used  but  will 
consider  in  the  future,  include  the 
following: 

•  Holding  pubhc  hearings  provided 
under  FIFRA  section  6(b)(2).  This 
section  of  FIFRA  allows  the  Agency  to 
issue  a  notice  to  hold  hearings  to 
determine  whether  or  not  a  registration 
should  be  canceled  or  its  classification 
changed  and  "such  notice  shall  be  sent 
to  the  registrant  and  made  public." 

•  Requesting  additional  information 
and  views  from  interested  parties, 
particularly  users,  user  associations  and 
public  interest  groups,  through 
solicitation  of  commetits  and 
notification  of  public  hearings  provided 
under  FIFRA  section  21(b). 

•  Publishing  the  Agency's  risk 
concern  and  proposed  regulator}'  action 
for  a  particular  pesticide  in  the  Federal 
Register,  soliciting  public  comment.  In 
fact,  the  Administrative  Conference  of 
the  United  States  recently  adopted 
Recommendation  93-5  concerning 
Procedures  for  Regulation  of  Pesticides. 
One  of  its  final  recommendations  was 
that  EPA  provide  public  notification  of 
pesticide  risk  copcems  once 
negotiations  begin,  publicize  the 
availability  of  a  public  docket,  the 
proposed  settlement  and  establish  a 
"compliance  docket"  to  address  the 
effectiveness  of  the  mitigated  measures 
formally  adopted.  This  recommendation 
was  published  in  the  Federal  Register  of 
February  1,  1994  (59  PR  4675). 

The  Agency  is  committed  to  the 
responsibilities  set  forth  in  FIFR,^  and 
views  pesticide  risk  reduction  as  an 
evolving  process  where  flexibility  is  a 
key  element  for  successfully  reducing 
risk  posed  by  pesticides.  For  this  reason, 
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the  Agency  feels  that  having  the  option 
of  several  mechanisms  to  achieve  risk 
reduction  provides  for  effective 
strategies  that  suit  the  varied  situations 
that  may  present  themselves.  Each  of 
the  options  lends  itself  to  particular 
circumstances  when  other  risk 
reduction  mechanisms  would  prove  less 
effective;  therefore,  the  Agency  will 
continue  to  consider  all  of  the  options 
available  to  promote  safe  and  beneficial 
pesticide  use. 

IIL  General  Policy  to  Provide  for  Public 
Involvement 

It  is  the  Agency's  responsibility  to 
investigate  all  registered  pesticides 
thought  to  cause  unreasonable  adverse 
effects  to  human  health  or  the 
environment  and  to  reduce  those  risks 
to  levels  that  the  Agency  feels  are  - 
reasonable  while  considering  the 
Ijenefits  of  use.  It  is  the  Agency's  goal 
to  reduce  significant  risks  as  quickly  as 
possible,  considering  all  aspects  of  the 
chemical  and  utilizing  the  most  efficient 
and  effective  regulatory  option(s) 
available.  In  cases  where  negotiated 
settlement  agreements  are  appropriate^- 
it  will  be  the  Agency's  general  policy  to 
provide  opportunity  for  public 
involvement,  whenever  possible.  The 
Agency  understands  the  importance  of 
public  input  in  reaching  regulatory 
decisions,  especially  input  from  grower 
and  user  groups  closely  associate  with 
a  particular  pesticide  of  concern  who 
may  provide  useful  risk  and  benefit 
information  that  the  Agency  would  find 
helpful  in  reducing  risks  while  not 
significantly  reducing  the  efficacy  of  the 
pesticide.  Other  critical  information  that 
could  be  obtained  through  public  input 
and  that  the  Agency  views  as  essential 
to  making  effective  decisions  includes 
human  or  environmental  incident  data 
held  by  end-user  groups  or  other 
environmental  organizations.  The 
Agency  will  continue  to  consider  those 
mechanisms  used  in  the  past  to 
encourage  public  involvement  and  will 
maintain  an  opeimess  for  innovative 
approaches  that  will  allow  for  greater 
public  involvement  in  negotiated 
settlement  agreements. 

IV.  Commejits 

The  Agency  is  requesting  comments 
and  suggestions  on  its  existing  or 
proposed  means  to  acquire  public  input 
that  can  be  used  to  enhance  our  risk/ 
benefit  analyses  and  the  resulting 
regulatorj'  decisions.  The  Agency  is  also 
seeking  comment  on  the  advantages  and 
disadvantages  of  having  affected  or 
interested  parties  involved  in 
negotiations. 


Dated:  July  29. 1994. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticidesond  Toxic  Substances. 
[FR  Doc.  94-19293  Filed  8-9-94;  8:45  ami 
BILLING  CODE  6560-SO-F . 

[OPP-65197;  FRL-4902-8] 

Product  Containing  Methyl  Bromide 
and  1,3-Dichloropropene;  Voluntary 
Cancellation  of  Registration 

AGENCY:  Environmental  Protection 
Agency  (EP.-\) 

ACTION:  Notice.  Receipt  of  Request  to 
Cancel  and  Cancellation  Order. 

SUMMARY:  EPA  has  received  a  request 
from^oil  Chemicals  Corp.,  Inc..  to 
voluntarily  cance^its  registration  for  a 
product  containing  the  active 
ingredients  methyl  bromide  and  1,3- 
dichloropropene.  EPA  accepts  and 
grants  this  request  for  voluntar\' 
cancellation. 

DATES:  This  cancellation  is  effective 
August  10,  1994.  Existing  stocks  of  this 
product,  Brom  70/30,  may  not  be  sold, 
distributed,  or  used  effective  August  10. 
1994.  The  registrant  has  requested  that 
the  90-day  comment  period  be  waived. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Lisa  Nisenson.  Special  Review  and 
Reregistration  Divrsion  (7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number; 
Special  Review  Branch,  Rm.  2N6,  2800 
Crystal  Drive  Arlington,  VA  (703)-3G8- 
8031. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

This  notice  is  issued  pursuant  to 
section  6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C  136d(f)(l).  It 
announces  the  Agency's  decision  to 
grant  Soil  Chemicals  Corp.'s  request  for 
cancellation  of  the  registration  of  Brom 
70/30  (EP.^  registration  number  8536- 
-10). 

Brom  70/30  is  a  fumigant  product 
used  to  control  nematodes  and  soil 
fungi  as  well  as  several  other  soil-borne 
pathogens  on  strawberries,  tomatoes, 
seed  beds,  and  floral  and  nursen.'  crops. 
This  product  contains  1.3- 
dichloropropene  and  methyl  bromide, 
and  EPA  has  recently  taken  action 
affecting  the  regulatory  stdtus  of  both  of 
these  active  ingredients. 

1.3-Dichloropropene  is  registered  by 
DowElanco  and  is  marketed  as  Telone 
and  Tolone  C-17.  In  addition  to  selling 
Telone  as  an  end-use  product. 
DowElanco  also  sells  Telone  to 


reformulators  such  as  Soil  Chemicals 
Corp.,  who  add  other  active  ingredients 
for  specialized  pesticidal  needs.  1.3- 
Dichloropropene  was  placed  in  EP.'X's 
special  review  in  1986  based  on  cancer 
concerns  for  applicators  and  loaders. 
Groundwater  contamination  and 
possible  residues  in  food  were  also 
noted.  Several  studies  were  required 
through  the  pesticide  rerpgist-i-atiori 
program  to  hjr.her  define  human 
exposure  and  po'fntiai  ground  water 
contaminatior.. 

On  October  7.  1992.  EP.\  and 
D.owElanco  ente.-ed  into  an  agreement  to 
modify  the  registrations  and  labels  of  its 
1.3-dichloropropene  products  to  reflect 
risk-reduction  measures.  The  risk 
reduction  measures  were  sought  both 
through  use  reduction  and  through  1.3- 
dichloropropene-specific  technologv  to 
reduce  the  amount  of  the  chemical  that 
escapes  into  the  atriosphere.  In 
addition,  timeframes  were  set  for  all 
remaining  studies,  and  DowElanco 
revised  its  product  stewardship  program 
to  reflect  the  label  changes.  The 
agreement  also  specified  that  a  clause  be 
added  to  the  Telone  labels  requiring  ^hat 
any  product  reformulated  from  or 
containing  the  Telone  product  bear  an 
EPA-approved  label  containing  all  of  the 
required  changes  in  the  timeframes 
specified  in  the  agreement.  EPA  sent 
copies  of  the  agreement  to  all  registrants 
of  products  containing  Telone  with 
instructions  as  to  how  and  when  to 
respond. 

On  May  24. 1993.  Soil  Chemicals 
Corp.  submitted  labels  for  the  first  label 
changes  from  the  October  1992 
agreement,  which  were  to  take  effect 
June  30. 1993.  Soil  Chemicals  Corp. 
submitted  labels  for  its  1,3- 
dichloropropene/chloropicrin  products, 
as  well  as  the  Brom  70/30  product. 
These  labels  were  rejected  because  new 
uses  had  been  added  to  the  revised 
labels  without  proper  compensation 
agreements,  as  well  as  for  other 
deficiencies.  Soil  Chemicals  Corp. 
resubmitted  corrected  revised  labels  for 
the  products  containing  1,3- 
dichloropropene  and  chloropicrin.  but 
none  for  Brom  70/30.  Because  the  Brom 
70/30  label  does  not  contain  the 
required  changes  for  1.3- 
dichloropropene,  this  product  is  now 
misbranded  under  FIFRA  section 
12(a)(1)(E)  and  subject  to  enforcement 
action. 

In  addition.  EP.\  issued  its  final 
regulation  for  the  worker  protection 
standard  (WPS)  on  .•\ugusf  21.  1992.  The 
WPS  provides  basic  information  and 
protective  measures  for  all  persons 
involved  in  the  handling  of  pesticides 
both  during  and  after  application.  EPA 
decided  to  issue  guidance  for  each 
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fumigant  separately  since  the  chemical 
properties,  and  thus  protective 
requirements,  of  each  fumigant  differ 
greatly. 

Due  to  1 .3-dichloropropen(''s  small 
molecular  size  and  high  volatility,  EPA 
requires  tight-fitting  protection,  such  as 
respirators,  giovps,  and  face-snaling 
goggles.  For  niefh\!  bromido,  how'e\er. 
its  corrosivif ,  d-mands  loosp-fitting 
protocfivf  clothing  If  tight-fitting 
clothing  were  also  worn  dnrin;;  nirthyl 
bromide  lisf.  the  trapped  i.hi^niical 
could  causR  sf"riniis  skin  d.irn.it;t«. 

Because  of  !hr  tonflicting  Ui'.S 
roquirf'iiit^nts  and  nonconipliiince  with 
the  lab(-l  riM.niireincnts  arising;  ironi  the 
October  ig')2a,;rppraenf.  EPA  ^.v-.ueda 
letter  to  Soil  Chemi<  a!s  Corp.  mi  M.in  h 
7,  1994,  outlining  th«^  issues  hs 
discussed  al;o\e.  and  I'xplaiiKn.i; 
regulatory  options  to  address  ;'u'  non- 
compliance w  ith  'Oii'.h  the  '?>•',<  .:i<  I^ibel 
and  the  WPS. 

II.  Request  for  Voluntary  Cinteliation 

Jn  a  letter  dated  .M.ir;  h  21.  ]'r)4.  Soil 
Chemi(<ds  Corp  reqi.csteii  \  .jlu'itifry 
cancel!  ttion  of  Bmm  70/:JO    [he 
compar;  noted  in  the  ietle.-  th: 
not  so!.!  the  produ<  t  for  the  ji.- 
and.  fiiither.  ( laini'^i!  thdl  ne.'-^ 
c:ompnn\  nor  siipplenv-ntdl  'i.^ 
have  any  product  i;nder  thei;  i   istody. 
This  cluini  is  sujipurted  bv  nsii.'ts  of  a 
1990  Data  r.Hll-In  th.it  was  i-si;.>d  to 
collect  inform.ifion  on  use.  uvi:;e.  .-ud 
product  porfomiani  e  from  198;}  !o  1990. 
.Soil  rhemi(  .lis  Corp.  reported  no  use  of 
Brom  "0/:?0.  In  addition,  Soi!  Cheinicals 
Corp.  asked  thut  the  90-day  '  on.nient 
'period  alli.v.ed  by  section  (){n  vif  HFRA 
bevvai\ed. 

III.  KPA's  Dn:ision  on  ihf  Request  for 
Voluntary  Cancellation  and  Fxistinj; 
Slocks  Determination 

EPA  is  h'Teby  granting  Soil  Chennc  .i!v 
(iorp  's  request  to  cancel  the  n-gistriitiivi 
of  Brom  7(),'.iO.  EP.X  is  .w\  ailtming  the 
sale,  distribution,  or  use  of  nnv  existing 
stocks  due  t(j  Soil  Cheiniials  Coiji.'s 
none  nil  j)!i.ince  with  the  Ocloljer  I9'i2 
agreeiiK  i,t  iuid  the  requirements 
associated  with  the  WPS.  That  sl;ii,d.ird 
mandates  that  any  produe  t  sold  dfr.'r 
April  21,  1994  must  bear  langu.ige  from 
the  WPS.  Because  Soil  Chemi(  als  Ojrp. 
has  not  submitted  a  label  for  approval, 
any  Brom  70/30  product  is  out  of 
complianr  e  and  subject  to  enfon  eiueul 
action.  EPA  expects  little  or  no  impa*  t 
to  distributors  or  users  because  the 
registrant  reported  no  stoiJks  in  the 
channels  of  trade,  and  ber.ause  the 
results  of  a  1990  Data  C^ll-In  lor 
products  containing  1,3- 
ilicbloroprupene  showed  no  use  oi  th»s 
prodijct  from  1988  to  1990. 


IV.  Cancellation  Order 

Under  section  6(0(1 )  of  FIFRA,  a 
registrant  may  request  at  any  time  that 
EPA  cancel  any  of  its  pesticide 
registrations.  EPA  must  publish  inlhe 
Federal  Register  a  notice  of  receipt  of 
the  request  to  allow  public  comment 
before  granting  the  request  unless  either 
the  registrant  rcqiiests  a  waivor  of  the 
notice  or  the  Administrator  determines 
that  the  continued  use  of  the  pesticide 
would  pose  unrea.sonable  adverse 
affects  on  the  environment.  .Soil 
Cheoiicals  Corji,  requested  voluntary 
<,anGei!,itii)n  .-md  waived  any  ( omment 
pericd. 

I  approve  the  order  4  ijnt.eiUng  the 
registration  of  Brom  70/M).  .■^f  rordingly. 
this  cancellation  sh.dl  he  effective  and 
n(j  jjiTSon  may  distrihuli;.  sell  nr  use 
this  product  as  of  August  10  1994.  .•\ny 
sale,  distribution  or  other  di'^iosition  of 
existing  slocks  th;!t  is  not  consistent 
with  the  terms  of  tins  Order  will  he 
I  onsidered  a  viol  itinn  ot  Flf-RA  sef:tion 
12(.i)i2)(K)  iiiid'or  se(  t-nn  1 2(.*l(i)(A).  as 
;;p{impriiite. 

List  of  Subjects 

Krivironmental  protection, 
Administr.itive  pr;i(  ti(  e  and  |iro(  edure. 
Agric  ultura!  comnjodifies.  Pesticides 
and  pests,  Re(  ordingand  recordkeeping 
requirements. 

Il.!te|i    Aui.;:isl  1,  1994. 

Uuniel  M.  U,irato, 

thn-iiu! .  HfUif  nf  p,'s',h:ide  i^rngmir)!,. 

i!R  Iloi    <14-TCI')H  F'l.-fl  a-n_il4   li.J'i  .ir;| 
BILLING  CODE  8560-50-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

'I  hi^  Federal  Cfimmunit  ations 
I  omtnission  (FCC)  h.is  rec  ei\  ed  (J!Ti(  e 
iif  .Manngemeut  and  Rudge;  ;t  IMH) 
approval  for  the  fnllcnving  pijjjii 
infonnation)(  ollocfion  pursuant  to  lh<- 
P.ip.;r\vork  R(>duction  A(  t  of  1980.  I'uh. 
I,.  96-.'ill.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
f^ommunii  ations  ("ornrnission,  (202)  ■ 
41H-1379.    . 

Federal  Ciiinmuntcation^  CommisMon 

OMB  Control  No.:  .10l)0-€5?W 

Title:  Implementation  of  Sections  3{n) 
and  332  of  the  (^)nnnuni«:ations  Act,  GN 
Docket  No.  9.J-252,  .St-tnnd  Report  and 
Order. 

Expir.ation  Di»te:  i>4/30/97 


Estimated  AnBual  Burden:  21 5G  total 
h  ours ;  1 .  66  hours  per  response;  1 295 

respondents. 

Desc:ription:  In  the  Secoiui  Report  and 
Order  issued  in  GN  Docket  No.  93-252, 
the  Commission  adopted  rules  to 
implement  Sections  3(n)  and  332  of  the 
Communicaljons  Act  of  1934,  as 
amendeti  by  Section  6000(b)  of  the 
Omnibus  Budget  Reconciliation  Act  ol 
1993.  The  new  rules  adopted:  (1) 
intorpriit  the  elements  that  define  the 
terms  "comnvTrial  mobile  radio  servi<e 
(CMRS)"  and  "private  mobile  radio 
,servi(  e  (PVfRS);'  (2)  based  on  these      - 
definitions,  determine  the  regulatory 
status  of  existing  mobile  services  and  of 
personal  (ommunicatiohs  services 
(PCS);  (3)  adfiress  the  degree  to  which 
those  services  that  will  be  classified  as 
(IMRS  will  be  subject  to  regAilation 
under  Title  II  of  the  Act;  and  (4)  address 
the  other  issues,  including 
inten  onnection  rights  and  preensptioh 
of  state  regulatory  authority  over  jnobile 
ser.ite  providers.  Traditional  private 
carriers  now  reclassified  ascommer;  ial 
mobile  radio  services  providers  will  be 
subjet:t  to  certain  Title  II  provisions.  Th. 
statute  prr>i!mpts  state  regulation  of 
entry  and  r.ites  for  both  CMRS  and 
P.MRS  providers  States  may  petition  the 
Commission  for  authority  to  regtdate 
(MRS  rates  imder  some  Circumslances. 
The  infoftnation  collected  .as  a  result  of 
this  rulemaking  will  create  regulntory 
.symmetry  among  similar  mobile 
se^^'ie^^s.  This  symmetrical  regulatory 
structure  will  pmmote  competition  in 
the  mobile  services  marketplace  and 
will  ser\p  the  interests  of  consumers 
while  also  benefitting  the  national 
economv. 

Fi'dtra!  (",i)r;.!Hi;!ii  .i'.ious  Qj'umJSMe!! 
William  F.  Calon, 
Aclinif  .Vei  re/(ifj'. 

UK  n.H  .  •)4-l')4-.);i  1-ilod  .-i-O-'M;  I\a:>  i-.nij 
BILLING  CODE  (712-01-41 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  South  America 
Pacific  Coast  Rate  Agreement;  et  al 

The  Fetier  il  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agnvmenf(s)  pursuant  to 
seclion  ^  of  the  .Shipping  Act  of  1^4. 

Intei-ested  parties  may  inspect  2&id 
obtain  a  copy  of  each  agreement  at  th«» 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W..  9th  Floor. 
lnlen;s»ed  parties  may  submit  corai»eni.s 
on  each  iigreem«»it  to  the  Secretary, 
Federal  Maritime  Commission, 
W.ishington.  D.C.  20573.  within  10  tJay-s 
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after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  Of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011464. 
Title:  South  America  Pacific  Coast 
Service  Agreement. 
Parties: 

Nedlloyd  Lijnen  BV 
Mediterranean  Shipping  Company, 
S.A. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  consult  and 
agree  upon  deployment  and  utilization 
of  vessels,  rationalization  of  sailings,  the 
chartering  of  space  from  each  other,  and 
to  discuss  other  matters  of  mutual 
concern  in  the  trade  Between  U.S. 
Atlantic  and  Gulf  ports  and  points 
(Bangor,  Maine/Brownsville,  Texas 
range)  and  all  South  America  Pacific 
Coast  ports  (Panama-Colombia  Pacific 
border/Cape  Horn  Range)  and  coastal 
and  interior  points  in  South  America  via 
such  ports.  Adherence  to  any  agreement 
reached  is  voluntary. 

Agreement  No.:  202-011465. 

Title:  South  America  Pacific  Coast 
Rate  Agreement. 

Parties: 

Nedlloyd  Lijnen  BV 
Mediterranean  Shipping  Company, 
o.A. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  establish  a 
conference  arrangement  in  the  trade 
between  U.S.  Atlantic  and  Gulf  ports 
and  points  and  all  South  America 
Pacific  coast  ports  (Panama-Columbia 
Pacific  border/Cape  Horn  range)  and  all 
coastal  and  interior  points  in  south 
America  via  such  ports. 

Agreement  No.:  224-200259-^06. 

Title:  Jacksonville  Port  Authority/ 
Crowley  American  transport,  Inc. 
Terri\inal  Agreement. 

Paries: 

Jacksonville  Port  Authority 

Crowley  American  Transport,  Inc. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement. 

Ajgreement  No.:  224-200876. 

Title:  Tampa  Port  Authority/Tampa 
Bay  International  Terminals  Inc. 
Wharfage  Incentive  Agreement 

Parties: 

Tampa  Port  Authority  ("Port") 
Tampa  Bay  International  Terminals, 
^     Inc. 

Synopsis:  The  proposed  Agreement 
authorizes  the  Port  to  assess  an 


incentive  wharfage  rate  of  SI. 00  per  net 
ton  on  movements  of  import  or  export 
iron  or  steel  articles,  subject  to  a 
minimum  annual  volume  of  20.000  net 
tons. 

Dated:  August  4.  1994. 

By  Order  of  the  Federal  Maritime 
Commission 
Joseph  C.  Polking. 

Secretary.  ' 

IFR  Doc.  94-19453  F;Ied  8-9-94;  B.45  ami 
BILUNG  CODE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
followiiig  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Cunard  Line  Limited,  555  Fifth  Avenue,  New 
York,  NY  70130 

Vessel:  ROYAL  VIKING  SUN 

Dated:  August  4,  1994. 
Joseph  C.  Polking, 
Secretary. 

IFR  Doc.  94-19454  Filed  8-9-94;  8:45  am) 
BILUNG  COOE  873fr-01-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuances  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  §  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Cunard  Line  Limited,  555  Fifth  Avenue,  New 
York.  NY  70130 

Vessel:  ROYAL  VIKING  SUN 

Dated:  August  4.  1994. 

Joseph  C.  Polking, 

Secretan,: 

IFR  Doc.  94-.11455  Fil«d  8-9-94;  8:45  am) 

BILUNG  COOE  6730-01-M 


[Doclcet  No.  94-17] 

Amzone  International,  inc.  and 
Universal  Cargo  Management,  Inc.  v. 
Hyundai  Merchant  Marine  Co.,  Ltd.; 
Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Amzone  International,  Inc.  and 
Universal  Cargo  Management,  Inc. 
("Complainants")  against  Hvundai 
Mercliant  Marine  Co.,  Ltd. 
(■'Respondent')  was  ser\-ed  .^jikjist  4. 
1994.  Complainants  alloge  that 
Respondent  \iolated  sections  a;cj  and 
10(b)(12)  of  the  Shipping  Act  of  1984, 
46  use.  app.  t;^  1707(cl  a.nd 
1709lb)(12).  by  failing  and  refusing  to 
make  available,  in  response  to  "me-too  ' 
requests,  the  essential  terms  of  a  service 
contract  to  Complainants,  both  of  which 
are  alleged  to  be  similarly  situated 
shippers,  on  the  same  basis  as  made 
available  to  the  original  contract 
shipper,  and  by  granting  another  Non' 
Vessel  Operating  Cornmon  Carrier's 
"me-too"  request  for  the  same  service 
contract. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  August  4.  1995.  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  December  4,  1995. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  94-19456  Filed  8-*-94.  8:45  am) 

BILUNG  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Credit  Lyonnais  S.A.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
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225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22&.^l(a)  of  Regulation 
Y  (12  CFR  225.21(a))  t(j'commenco  or  to 
ejigige  c/f?  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  tliat  is  listed  in  §  225.23  of 
Regulation  Y  as  closely  related  to 
b.inking  and  permissible  for  bank 
holding  companies.  Unless  otherwiso 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stales. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tlie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  ^  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govornors  not  later  than  August  30, 
1904. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
l'r<-.if!.?nt)  33  Liberty  Street,  Nt'w  York, 
Nt'W  York  10045: 

1.  Crt'dit  Lyonnaif;  S.A..  Paris.  F'r.^ni.o; 
to  engage  de  novo  through  its  siihsidi.iry 
Ofdit  Lynnnais  Internationa!  .^sset 
Mani^i-nunt  US.A.  Inc.,  San  Fr.ine  isco. 
Oil)f;i.'-ui,i.  .is  an  invostnifMit  advisor  to 
H'gjjterefl  investment  compa:iics,  to 
include  sprmsoring,  orj;ahizJiig,  and 
niiinaging  a  r.losed-end  invostnient 
ronipanv;  and  to  provide  purtfoiio 
in\i!stmt;nt  advice  and  irivestnu-nt 
managcnu'iit  services  to  institutions  and 
high-r"'t  worth  individuals  pursuant  to 
<i  225.25(b)(4)(ii)  of  the  Boards 
Ktgidalion  Y.  These  investment 
^tdvisory  and  management  service.s  will 
►)«>  provided  to  registered  investment 
companies  and  to  other  institutional 
clients  and  high  net-worth  individuals 


IncBted  both  within  and  outside  the 
United  Stalesr 

Htjard  of  Govcniors  of  the  Feder..!  I^esorve 

Syslcn.  Aupus!4.  VrA. 

Jt-ntiircr  J.  Inhnson, 

Di  -puty  Siicri'tnry  of  tht?  Boci  J. 

[IR  Via  .  04-1>5-4«5  Fi!(  4  3-^  04;  S:1.'j  ni:.' 

BILLING  COCE  62t(H;i  f 


--+ 


Th«  First  National  Bank  of  Keystone 
Enployee  Stock  Ov/nershlp  Plan; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225,14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
prBsentdtion  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  uuplir.ation 
must  be  received  no?  l.iler  th.->.M 
Sepli-mber  2.  1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian.  Jr  ,  Senior 
Vii>?  Fresi(ienf)  701  Fast  Bjt*!  .Street, 
Ririimond,  Virginia  2?2fil: 

I.  The  First  ^'otional  Bank  of 
Kt'f^tonc  EmjAoyot;  Stock  CMnrrbhip 
Plilp,  Keystone,  Wast  Virginia;  to 
be(>in)e  a  bank  holding  company  by 
ar pairing  42.8  pen  ent  of  the  voting 
shares  of  The  First  National  Rank  of 
Keystone,  Keystone,  West  Virginia. 

ik).'iril  of  Governors  of  the  FociiTsl  Reserve 
.SystHin.  A\igiist  4.  \<V.H. 

Jentiifer ).  Jnhnson, 

Deputy  Stcri'tary  of  the  Bonni. 

IFR  Dot .  94-19486  Fi'ed  8-9-94;  8.45  iiiiil 

BILLING  COOe  e21IM>1-F 


John  D.  and  Maureen  Moran,  et  si.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  nolificants  listed  below  bavo 
applied  under  tns  Cfiinge  in  Bank 
Co.ntrol  Act  (12  U.S.C.  1217(j))  and  § 
22.')  41  of  the  Board's  Regulation  V  (12 
CFR  223.4 1)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  .')ro 
considered  in  acting  on  the  notices  arc 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7J). 

The  notices  are  available  for 
iinmediate  inspection  at  the  Fedend- 
Reserve  Bank  indicated.  Once  the 
ncjiices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  vievvrs  in  vmting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  rece)v»?d 
not  later  than  August  30, 1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Oesdi,  Vic« 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

J.  John  D.  and  Maureen  Moran, 
Wilkes-Barre,  Pennsylvania;  to  acquis 
24.9  percent  of  the  voting  shares  of 
Guaranty  Bancshares  Corporation, 
Shamokin,  Pennsylvania,  and  thereby 
indirectly  acquire  Guaranty  Bank,  N.A., 
Shamokin,  Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  iicnior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  James  Hubert  Mollis,  Jr.,  Brantley, 
Alabama;  to  acquire  5.06  percent  for  .i 
total  of  25.77  percent,  of  the  voting 
shares  of  Brantley  Bancorp,  Inc., 

Brantley,  Alabama,  and  thereby 
indirectly  acquire  Brantley  Bank  &  Trust 
Co  ,  Brantley,  Alabama. 

C.  Federal  Reserve  Bank  of 

-  Minneapolis  (jiimes  M.  Lyon,  Vidn 

President)  230  .M.trquette  .Avenue. 
Minneapolis,  Minnesota  55480: 

J.  Angela  Medure,  New  Castle. 
Pennsylvania;  to  acquire  75.29  prrceflt 
and  Midwest  Minnesota  Community 
Development  Corporation,  Detroit 
Lakes,  Minnesota,  and  CDC 
Investments,  hic.,  Detroit  Lakes, 
Minnesota,  to  acquire  14.91  pen;ent  of 
the  voting  shares  of  Waubun  Bancshares 
hic.  Waubun,  Minnesota,  and  thereliy 
indirectly  acquire  Farmers  Slate  Bank  of 
Waubun,  Waubun,  Minnesota. 
Notificants  have  filed  a  notice  that  they 
are  acting  in  concert  for  purposes  of  the 
("Ji.ange  in  Bank  Control  Art. 
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Board  of  Governors  of  the  Federal  Riserve 
System,  August  4, 1994. 
Jenniler  J.  Johnson, 
Deputy  Secretary  of  the  Board 
IFR  Doc.  94-19487  Filed  8-9-94.  8:4.'i  ami 
BILUNG  CODE  tt1041-F 


North  Fork  Bancorporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nont)anl(ing  Activities 

The  organizations  listed  in  this  notite 
have  applied  under  §  225.23ff!)(2)  or  [{) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (Q)  for  the  Board's 
approvai  under  section  4(c)(8)  of  ihe 
Bank  Holding  Company  Act  (12  U.S  C 
1843(c)f8))  and  §  225.21(a)  of  Regulation 
V  (12  CFR  225.21(a))  ?o  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  tn 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conductefl 
'throughout  the  United  States 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
in.spection  at  the  offices  of  the  Boarti  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  liip 
proposal  can  'reasonably  be  expected  to 
produce  benefits  to  the  public,  siit  h  as 
greater  convenience,  increased 
competition,  or  gains  in  efficioniy.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resourf  !'s 
decreased  or  unfair  competition 
ronn.xt.-  of  interests,  or  unsound 
banking  practices  "  Any  request  Uit  a 
hearing  on  this  question  must  bt' 
accompanie«i  by  a  st.^tonien!  (i'>he 
reasons  a  wjiften  pres'»ntr»iion  v.sj    !•} 
no\  sijffji  e  in  lieu  of  h  he.inng. 
i(it=i;tifyirg  spr-cificrdiy  any  qn'^slj-.i.-iv  „f 
fact  that  arc  im  dispute,  sunmiarizmg  Ihi 
e\i(ien(  ij  Jb.it  wo.ild  be  pnv^orJri ;,(  a 
hearing,  and  i::d;f;ati?ic  how  slip  ().,iiy 
i.onincnlinK  v:i,i!;5  be  'r'.ggn-M  .-d  i-y 
Hi)prova!  of  -hi-  proposal." 

I  inless  otherwise  noTed,  (.ommiTts 
rngijrdi.ig  each  of  ths-se  aupH-ati'  ns 
mtiM  bn  rt!f  njved  ^!  the  RV;t  rve  li.inV 
i  jd!rH«';d  for  the  application  or  Ihr 
n.'/ires  of  the  Board  uf  Covejiors  nf:! 
Inter  than  .Sepfeinber  2,  H'')4 

A.  Federal  Re^rve  Bank  of  \pw 
York  (VVil)iam  L.  Rutledgo,  S'-nior  Vk  e 
Prf;sident)  33  Liberty  Street,  New  York 
Ninv  York  10045: 

J.  North  Fork  Bonrorpomtinn, 
Matlituck,  New  York;  to  acquirv  Metrt) 
Hancshan^s  Inc..  Jericho,  New  York:  anti 


thereby  indirectly  acquire  Bayside 
Federal  Savings  Bank,  Jericho,  New 
York,  and  thereby  engage  in  operating  a 
savings  association  pursuant  to  section 
225.25(b)(9)  of  the  Boards  Regulation  Y. 
It  is  also  intended  that  Bayside  Federal 
Savings  Bank  be  merged  with  and  into 
North  Fork  Bancorporation's  subsidiary. 
North  Fork  Bank,  Mattifuck,  New  York 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street',  N.VV..  Atlanta.  Geo-^cia 
30303: 

7.  First  Sank  Share-,  of  the  Scitth  E\;st, 
Inc..  Alma,  Georgia:  to  acquire  Full 
.Service  Financial.  Inc..  Ni(  hulls, 
(Borgia,  and  thereby  engape  jn  credit- 
related  insurance  activity  pursuant  to 
sections  225.25{b)(1)(i)  and 
225  25(b)(6)(i)  of  th.?  Board's  Rogsdation 

Board  ofGovein-jrs  of  ih-.'  Federal  Hjjserve 
Sy.ster7i,  .■\ugu3i  4,  1994 
Jennifer  J.  Johnson, 
Deputy  Stfcrelnry  ofthfi  au,i:d. 
!FR  Doc.  34-19488  Fil^d  8-9-94,  8:45  ainj 
BILUNG  CODE  82l(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  For  Children  and 
Families 

Agency  Intormation  Cotlection  Under 
0MB  Review 

I  "nder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  we  have  submitted  to  the 
Otiice  of  Managenii  nt  and  Budgfi 
(0;MB)  for  approval  of  a  new 
infor.nialion  ;  oiie;  tion  req-jpsl  titled: 
■■lnv«»n!or.'  of  Child  Cure  M.m^g-jment 
Infor:.i.^or>  .Systems  "  This  reque.st  is 
spoiisor<d  by  the  Division  ti-f  Child  Car- 
ed ti';«  AdniiuislratiiMi  for  Child.-en  and 
-  F;im;!i' s(.\CI). 
ADDRESSES:  Copi.s  of  those  survey 
iiistrunii;rits  may  br  .jbiaint  d  from 
Edward  E.  Sai^j-^ders  of  the  Offia-  of 
Informjilioi)  Systems  Minag'TTiei.t,  ACF, 
by  f  o)li;>g  i2oi)  l;r!5-7'j.'l . ' 

VViiiten  rommenrs  rin-i  questi.-ns 
regardu-.g  this  inf-rmatfjn  «.oilection 
shoid.i  be  -icnt  direclly  to 

l-^.'.'ra  (*!n  en  OMB  Ur^k  f  )'T,:  -r  U,i  Ailh . 
GMH  RtMjiirts  K?an;i)if;r!'T>l  Hran.-.h   Ww 
F>Kf  uii\e  Olfir.e  Builuirg,  K;)f.iTi  30()2.  7;-.'^, 
17l!i  Sirecl  aW.,  Wasfin.^Toi)  DT^OS'i.l 
(^OL'l  .3'(:>-7;nS. 

Infni motion  on  Dm  tt.v.i-;.i. 

T>:!f  Invfntnn-  of  Child  Car^ 
Mtma:Joment  Infomuition  Svsfejns 

OMB  A'o.  Nei^. 

Desiription:  The'  Administration  f.ir 
(.hildren  and  F.imilies  (A(  F)  is 


responsible  for  a  number  of  Federal 
programs  which  promote  the  economic 
self-suffidency  and  social  well-being  of 
low-income  families  and  children. 
Current  ACF  child  care  programs  that 
provide  funding  lo  Slates,  Territories. 
Indian  Trib«»s  and  Tribal  organizations 
for  this  purpose  include:  Aid  to 
Famihes  with  Dependent  Children 
(AFDC)/Job  Opportunities  and  Basu 
Skills  Training  (JOBS),  At-Ri^k  Chil.l 
Care  (ARCC).  Child  Cire  and 
Development  Block  Grant  (CCDEG). 
Social  .Services  Block  Grant  (S;^B{  i).  ;,:)d 
Transitional  ChiM  c:are  (TCC). 

In  recent  years.  Federally-funded 
child  care  programs  have  grown  in 
complexity  and  size.  Increased 
monitoring  and  reporting  is  requireti  in 
order  to  assure  program  accountability 
and  respond  effectively  to  congression.d 
requests  tor  i.nformalion  about  the 
management,  integration  and  use  .d 
funds  for  the.se  various  child  care 
programs. 

Until  recently.  ACF  has  awarded 
grants  to  .States.  Territories,  Indian 
Tribes,  and  Tribal  organizations  to 
deveiop  and  enhance  the  automation  of 
child  care  program  operations.  To  this 
end.  grantees  were  encouraged  lo  use 
computers  and  information  systems 
technologies  to  operate  their  child  ra.-e 
programs  more  efncjenfly  and 
effectively.  However,  no  systematn 
approach  has  lx>en  unfaken  bv  ACF  to 
determine  the  scojie  of  management 
inform.3tion  systems  f.MJS).  esperi.-iny 
the  compu'erizatian  of  dav  car*- 
opcrati-ons  or  il.-e  r apabilifies, 
utilization,  functions  and  ronfiguMiion 
of  computer  s;  stems  for  the 
:.;anag<>ment  and  afimini.strariou  mJ 
Fede.--.-?!  t.h'ld  t  aw  i^vxiart^. 

This  sur\ey  will  be  us«;d  to  develop 
rm  inve;,!ury  of  child  care  MIS  for  .Mcfi- 
Ttrriinry  ;in.i  T-ibal  Gfontees  Al.F 
needs  tliis  inf'j;:natian  !o  develop  " 
bEse.Une  ir.form.il.on  fnjin  wiu;.h  ttj 
identify  fechnica!  assiNt-mre  ntv<iv  ni  its 
gr.}nle»;s.  In  ;.d.i.T:on.  this  i.iformalioii 
^»iH  ds-,;st  AlF  jii  progr.jm  evoiuation 
min^igenient.  jnd  luoni.orinij  of .  hiM 
care  programs. 


States/ 

Tefi- 
tories 

Ifites 

Anm^rti  pjnibef  ot  re- 
sp<jnder.;s 

Af>r.ual  trecTjeixw      . 

Average  Uudeo 
tx>L;'S  pef  respcrre 

Total  txifden  hours  .. 

Total  burden  hours  ... 

11.^ 

1 

153 

i-'3 
1 

TJ6.5 
274.5 
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Dated:  August  ?r4^994. 
Larry  Guerrero, 

Deputy  Director.  Office  of  Information 

Systems  Slanagement. 

|FR  Doc.  94-19'J65  Filed  8-9-94:  8  45  ami 

BILLING  C00€  4184-01-M 

Food  and  Drug  Administration 
[Docket  Mo.  94N-0292] 

Drug  Export;  Provon^  Antiseptic 
Lotion  Soap  (Chlorhexidine  Gluconate 
2%) 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  GOJO  Industries,  Inc.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Provon® 
Antiseptic  Lotion  Soap  (Chlorhexidine 
Gluconate  2%)  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HPD-313), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  .^ct 
(the  act)  (21  U.S.C.  382)  provide  that 
FD.\  may  approve  applications  for  the 
export  of  dru'i^s  that  are  notcurrently 
approved  in  the  l'riit"d  Sta!f^s.  St-rtion 
8()2(b)i3)i'B)  of  the  act  sets  fi^nh  the 
r!'qi:ir!:mfnts  that  m jst  be  met  in  an 
application  for  approval.  Section 
fiJ2(b)(3)(C)  of  th?  act  rt-quires  that  tho 
agencv  review  the  application  witlun  30 
da>s  of  its  filing  to  determine  uhfther 
the  requirements  of  section  802(b)!3)(B) 
have  been  satisfied.  Section  802!b)i3j(.-\) 
nf  the  act  requires  that  the  agtncy 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  p'ablic 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agencv  is  providing  notice  that 
GOJO  Industries^  Inc..  3783  State  Rd., 
Cuyahoga  Falls,  OH  44223-2698,  has 
filed  an  application  requesting  approval 


for  the  export  to  Canada  of  the  human 
drug  Provon®  Antiseptic  Lotion  Soap 
(Chlorhexidine  Gluconate  2%).  This 
drug  product  is  used  as  an  antiseptic 
handwash;  heahhcare  personnel 
handwash;  surgical  hand  scrub  for 
killing  germs,  reducing  the  transmission 
of  disease  causing  micro-organisms,  and 
preventing  nosocomial  infections.  The 
application  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
Research  on  July  26,  1994,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  22, 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated;  August  1.  1994. 
Stephanie  R.  Gray, 

Acting  Director.  Center  for  Drug  Evaluation 
and  Re'i'.'nrch. 

;FR  DOfi.  94-19431  Filed  8-9-04,  8  45  ami 
BILLlNa  CODE  4180-01-f 


DEPARTMENT  OF  HOUSING  AND 
UaBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretai^  for 
Public  and  Indian  Housing 

[OockBt  No.  N-94-3B00;  FR-3542-N-02] 

Submission  of  Proposed  Information 
Collection  Requirement  to  OMB 

agency:  Office  of  the  A"^s;stant 
Six  rolarv  for  Public  and  Indian 
Housing.  HUD, 
ACTION:  Notice. 

SUMMWVRY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review,  as  required  by  the 


Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  must  be  received  on 
or  before  August  17,  1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7tli  Street, 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB.  for 
expedited  processing,  an  information 
collection  package  with  respect  to  a 
Notice  of  Funding  Availability  (NOFA) 
for  a  Youth  Apprenticeship  Program. 

The  funds  were  appropriated  oy 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  for  1994  (Pub.  L.  103-124.  approved 
October  28,  1993). 

HUD  intends  to  provide  $10,000,000 
under  this  NOFA  to  public  housing 
agencies  to  initiate  a  joint  labor- 
management  organization  youth 
apprenticeship  or  career  craft 
developm.ent  program  in  Urban 
Revitalization  Demonstration 
communities. 

The  NOFA  describes:  (ij  the  scope  of 
eligible  activities;  (2)  the  application 
process  and  factois  that  HUD  will  use  in 
evaluatint;  applications;  and  (3)  the 
selection  and  approval  procedures. 

The  Department  has  submitted  the 
pro[:i'sal  for  the  collection  of 
informaticn  as  described  betow,  toO.VTB 
for  review,  as  required  bv  the  Paperwork 
Rcduc'.ion  Act  (44  U.S.C.  Chapter  251: 

( 1 )  The  title  of  the  information 
collection  proposal;  Application 
Rpquircments  for  FY  1994  Youth 
Apprenticeship  Program 

(2)  The  Office  of  the  agency  to  collect 
4he  information;  Office  of  Public  and 

Indian  Housing,  Office  of  Resident 
Initiatives 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 
Information  is  needed  from  eligible 
applicants  to  be  evaluated  by  HUD, 
rated  and  ranked  based  on  selection 


^ral^egister  /  Vol.  59.  No.  153  /  Wednesday.  August  10.  1994  /  Notices 


40913 


criteria,  and  awarded  funding  grants. 
Grants  will  be  used  to  initiate  a  joint 
labor-management  organization  '^TA 
Trogram  in  the  ritj^'s  IhhciU 
Revitalization  Demcnstra'.ii;,;  (!  'K,')) 
'  on-,nujnitv. 

(4J  The  agenry  funu  rnunh:'.  if 
appijcable:  None 

(5)  What  members  of  the  piihl;:  wj)) 
i>e  affected  by  the  proposal  >.UU'  r.r 
local  governments 

(6)  how  frequently  infornialion 
submission  will  be  requned:  On  a  Kisi.aj 
Year  ba.sis  as  fundinc  is  apprnpiiated. 

(7)  An  estimate  of  the  tatai  niir.iltej  of 
hours  needed  to  prepare  the  inforsiiD'ion 
subiriiy.ion  including  nun;bi:r  of 
respondents,  frequency  of  ui^ponhn,  and 
hours  of  response:  57.334  Total  Burden 
Hours.  33  PHAs/3.500  Residi-nts,  one- 
time, average  40  hours. 


(8)  Whether  the  proposal  is  new  o^-  en 
extension,  reinslaiement.  or  revisiun\of 
an  in.<""r:nation  collection  requirement: 
new  propo:>al 

bf}  The  nanics  and  telephone  numbers 
of  an  agency  (uTicial  familiar  with  the 
prono^inl  and  ui  the  OMD  Dt^sk  Ofucer 
for  the  Depailment,  Paula  Bhmt  HUD 
12(12)  708-t2:4.  Jo.^eph  L^ikev.  (r 
tJM3.  (202)395-73-jr.. 

AHlhcrin-:  Sr-Ltion  SSO?  of  th-.'  }>:v,>cr^crk 
!.  'Ji:r.iio.n  ..\;1   .}?  IS  C  .  SerDoT  7id}  nf  the 
Dip.ir-rr,i'r.'  cf  Hoi:';!ib  and  I  rh^n 
n.-v(.lopment  Act.  4  2  ij  S  C  3.'Sir)i...J) 

DHtfcd:  July  28.  1934 
iusf  >>h  Shultiiner. 

IVoposal;  Notice  of  Funding  Availabil;ty 
for  Fistid  Year  1994— Youth 
Apprenticeship  Program. 


Office:  Olfl! .-  of  Rpsideiit  Iniliativ-is. 

Description  of  the  Need  for  the 
Information  and  its  Prop-.tsr.d  li>:f: 
This  informVwon  rollr^rtion  is 
requind  in  ( onncction  wi'h  the 
issuance  of  a  Notice  cf  Fundin" 
Av.-^ilabil.-ly  whi-h  arino'i,,res'lhe 
availability  of  SlO.OCi.'.OOO  f.jr  Youth 
Appn^nt:f:r  -nip  Programs  for  Fiscal 
Ye..r  19G4.  and  invites  a   plicati.ms 
from  eiiyblp  public  hou:,;nj;  ngencie.s 
to  roir.pc;.- f„:  funding  c:r-.ntv   Funds 
wii'!  be  provided  to  pu.Vic  housin.-^ 
apencies  (PHAs)  »o  iniiiatR  a  joint"' 
labor  managi  ."^■'nt  o^Ranizarion  M'.^rh 
spprcr.ticeship  proj^rpm  in  that  cit\  "^    ^ 
Urban  Kevi'rdir-r.iOi;  Demonstration 
(UKD)  ctf.mmuriiiy. 

Form  Nunsbcr;  None. 

Respondents:  Public  Housing  Agcnri,..s 

Reporting  Burden: 


Number  ot 
(espondents 


Application  development 


Frequency 

ol 
responses 


Hours  per 
response 


33 


Status:  New  Collection. 

Contact:  Paula  O.  Blunt,  HlfD  (202) 
700-4214. 

Date:  July  28,  1994. 

Supporting  Statement  for  Information 
Collection  for  Notice  of  Funding 
Availability  for  Youth  Apprentireship 
Programs 

A.  Justification 

1.  This  information  coUeilion  is 
required  in  connection  with  the 
issuance  of  a  Notice  of  Funding 
Availability  (NOFA)  which  announces 
the  availability  of  $10,000,000  for  Youth 
Apprenticeship  Programs  for  Fiscal  Year 
1994.  The  Youth  Apprenticeship 
Program  is  authorized  by  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Indejiendent  Agencies  Appropriations 
Act  for  1993  (Pub.  L.  103-124.  approved 
October  28. 1993).  Under  the  program, 
grants  will  be  provided  to  public 
housing  agencies  that  have  been 
awarded  a  grant  under  the  Urban 
-Revitalization  Dcmonstrnlion  Program 
(URD)  to  initiate  a  joint  labor- 
management  organization  youth 
apprenticeshijj  program  in  that  city's 
URD  community. 

—Section  IE(5)  requires  HAs  to  develop 
a  process  for  resident  involvement. 


consultation  and  comment  on 

proposed  applications. 
—Section  II  (entirety).  Application 

submission  Requirements:  description 

of  Program,  agreements,  narratives, 

and  certifications. 
—Section  I.G.,  Reports,  requires  HAs  to 

submil  an  annual  progress  report  for 

evaluation  purposes,  regarding  the 

effectiveness  of  the  Youth 

Apprenffcjpship  Program  in  meeting 

its  purpo!>er 

A  copy iof  the  NOFA  is  attached. 

HAs  that  are  interested  in 
participating  in  the  program  will  use  an 
application  kit. 

2.  The  information  provided  by  the 
applicants  will  b«  reviewed  and 
evaluated  against  the  ranking  factors 
contained  in  the  NOFA  for  possible 
funding.  The  applicants  will  be  notified 
of  their  selection/rejection.  The 
information  is  necessary  so  that  the 
applicants  can  apply  and  compete  for 
funding  oppoilunities. 

3.  We  have  considered  the  use  of 
improved  technology  since  there  is  no 
other  way  to  obtain  the  inform-jtion 
except  directly  from  the  HAs 

4.  There  will  be  no  diipjiration  of 
information. 

5.  There  is  no  similar  information 
already  available  which  could  be  used 
or  modified  for  this  purpose. 


Vanes 


BurcJen 
hours 

57.03 


6.  We  have  attempted  to  minimize  the 
burden  on  the  public  housing  agenrios 
by  using  an  application  kit  which 
includes  all  the  necessary  documents 
for  application  purposes  "and  contains 
detailed  instructions  for  completing  the 
information. 

7.  The  information  will  be  collected 
on  a  one-time  basis  asjhinding  is 
available  for  Program,  j 

8.  There  are  no  special  circumstan«4»s 
that  require  the  collection  to  be 
conducted  in  a  manner  which  is 
inconsistent  with  the  guidelines  in  5 
CFR  1320.6. 

9.  Before  and  during  the  drafting  of 
the  NOFA,  informal  meetings  were  held 
with  Executive  Directors  of  Housing 
Authorities,  Youth  Corps  organJzalicMis. 
and  labor  union  representatives^ 

10.  No  a.ssurances  of  confidentTaTilVis 
provided.  '^ 

11.  No  sensitive  questions  were  asked. 

12.  We  do  not  estimate  that  there  will 
be  any  additional  costs  for  the  Federal 
Government.  The  apphc.^tions  will  be      ' 
reviewed  in  a;  coidance  with  HUD's 
existing  review  and  monitoring 
requirements.  Annual  cost  to  the 
respondent  is  estimated  to  be  mininud 
since  the  application  submissi^  may  be 
prepared  by  the  public  housin|  agency. 

13.  We  estimate  that  the  information 
requirement  of  the  proposed  NOFA  will 
have  the  following  reporting  burdens; 
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1                          Number  of               Frequency               Hours  per 
,       1                         respondent      '       responses       "      /esponse 

Burtjen 
hours 

Resident  involvement 

Application  development  ... 

Annual  report 

Total  reporting  burden 


3.500 

1 

16 

56.000 

33 

1 

40 

1.320 

7 

1 

-2 

14 

67.334 

Number  of 
record- 
keepers 


Hours  per 
record- 
keeper 


Total  rec- 
ordkeeping 
hours 


33 


Total  recordkeeping  burden 
Total  Burden 


,99 


99 


57,433 


14.  This  new  collection  implements 
the  Youth  Apprenticeship  Program. 

15.  The  collection  of  this  information 
will  not  be  published  for  statistical  use. 

Applications  must  contain  the 
fdllowing  information: 

A.  Applicant  Identification.  Name  and 
address  of  the  PHA  and  name -and 
telephone  number  of  contact  person. 

B.  HOPE  VI  Certification.  Certification 
that  the  applicant  is  a  HOPE  VI  grantee 
and  program  participants  will  be 
eligible  participants. 

C.  Program  Description.  A 
comprehensive  description  of  the 
proposed  Youth  Apprenticeship 
program. 

D.  Agreements.  A  copy  of  the 
agreement's)  that  has  been  executed 
between  the  PHA,  a  Youth  Corps,  a  local 
labor  organization,  and  a  multi- 
employer organization. 

E.  Resident  Involvement.  A 
description  of  the  resident  involvement 
in  the  planning  and  implementation 
phases  of  this  program. 

F.  Outreach  Efforts.  A  description  of 
youth  outreach,  recruitment  and 
selection  efforts. 

G.  Mentoring  Program.  A  description 
of  the  mentoring  program  to  be  provided 
for  program  participants. 

H.  Letters  of  Commitment.  Letters  of 
commitment  identif)ing  all 
'  commitments  for  resources  to  be  made 
available  to  the  program  from  the 
applicable  entity. 

I.  Budget  and  Implementation 
Schedule.  A  project  budget  and 
implementation  schedule. 

J.  Previous  Experience.  A  narrative  on 
the  housing  authority's  past  expprience 
in  obtaining  and  providing  similar 
opportunities  for  public  and  assisted 
housing  youths. 

K.  Occupations  for  Youths.  A 
narrative  describing  the  occupations  for 
which  training  and  apprenticeships  are 
being  developed  and  the  market  for 
future  employment  in  these 
occupations. 


L.  Supportive  Senices.  A  description 
of  the  need  for  supportive  services  and 
the  supportive  services  to  be  provided 
for  program  participants. 

M.  Equal  Opportunity  Requirements. 
The  PHA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 

(i)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619);  and 
Executive  Order  11063;  and  Title  VI  of 
the  Civil  Rights  Act  of  1964. 

(ii)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975;  the 
prohibition  against  discrimination 
against  indinduals  with  a  disability 
under  section  504  of  the  Rehabilitation 
Act  of  1973;  and  the  requirements  of 
Executive  Order  11246; 

(iii)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968;  and 

(iv)  The  requirements  of  Executive 
Orders  11625,  12432,  and  12138. 

N.  Form  HUD-2880.  Form  HUD-2880 
(Applicant/Recipient  Disclosure  Update 
Report)  must  be  completed  in 
accordance  with  24  CFR  part  12, 
Atcountability  in  the  Provision  of  HUD 
Assistance. 

jO.  Certification  concerning  Funds  for 
Eligible  Costs.  A  certification  that  funds 
uled  to  pay  for  items  listed  in  Section 
IS^  of  this  NOFA  (Eligible  Cost)  are  not 
duplicative  expfenses  from  any  other 
program. 

P.  Drug-Free  Workplace  Certification. 
The  Drug-Free  Workplace  Act  of  1988 
(42  U.S.C.  701)  requires  grantees  of 
Federal  agencies  to  certify  that  they  will 
provide  drug-free  workplaces. 

Q.  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23,  1989  (31 
U.S.C.  1342)  (the  "Byrd  Amendment"). 
Any  PHA  submitting  an  application 
under  this  announcement  for  more  than 
5100,000  of  budget  authority  must 
submit  a  certification  and,  if  applicable, 


a  Disclosure  of  Lobbying  Activities  (SF- 
LLL  form). 

Reports 

Each  PHA  receiving  a  grant  shall 
submit  to  HUD  an  annual  progress 
report.  As  party  of  HUD's  evaluation  of 
the  program,  grantees  will  be  expected 
to  maintain  records  on  each  of  the 
participants  in  the  program.  Grantees 
will  maintain  these  records  on  forms  to 
be  developed  and  provided  by  HUD  and 
will  make  these  records  available  to 
HUD  for  use  in  an  evaluation  of  the 
Initiative. 

[FR  Doc.  94-19512  Filed  8-9-94;  8:45  am] 

BILUNG  CODE  4210-43-M 


Office  of  the  Secretary 

[Docket  No.  N-94^735;  FR-d643-N-«3] 

Deadline  Extension  for  Submission  of 
Applications  for  Lead-Based  Paint 
Hazard  Controi  Grant  Pro9ram 

agency:  Office  of  the  Secretary,  HUD. 
ACTION;  Notice  of  deadline  extension. 

SUMMARY:  This  Notice  announces  a 
deadline  extension  for  submission  of 
applications  for  grants  under  the  Notice 
of  Funding  Availability  for  Lead-Based 
Paint  Hazard  Control  in  Priority 
Housing  (FR-3643)  pubjished  in  the 
Federal  Register  on  April  21, 1994  at  59 
FR  19080i.for  Southeastern  Cook 
County,  Will  County  and  Kankakee 
County,  Illinois. 
EFFECTIVE  DATE:  August  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellis 
G.  Goldman,  Director,  Program 
Management  Division,  Office  of  Lead-    » 
Based  Paint  Abatement  and  Poisoning 
Prevention,  room  B-133,  451  Seventh 
Street  SW.,  Washington,  DC  20410; 
telephone  1-800-RID-LEAD  (1  800- 
743-5323).  TDD  numbers  of  the  hearing 
impaired  are:  (202)  708-9300  (not  a  toll- 
free  number)  or  1-800-877-8339. 
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SUPPLEMENTARY  INFORMATION:  On  Aprtl 
21.  1994.  the  Department  published  a 
Notice  of  Funding  Availabilitv  for  Lead- 
Based  Paint  Hazard  Control  in  Prioritv 
Housing  (FR-3643)  in  the  Federal  ^' 
Register  at  59  FR  19380  (■•NOFA").^he 
NOFA  Announced  the  availability  of 
S142  million  for  grants  to  States  and 
local  governments.  The  NOFA  also 
stated  that  to  be  considered  for  funding, 
an  original  and  two  copies  of  the 
application  must  be  physically  received 
■    in  the  Office  of  Lead-Based  Pa'int 

Abatement  and  Poisoning  Prevention  in 
Washir^ton  no  later  than  3;00  p.m. 
EasterniTime  on  July  6.  1994. 

For  the  three  days  immediately  prior 
to  the  date  that  applications  were  due 
under  the  NOFA.  July  4  through  Julv  6, 
East  Central  Illinois,  specifically 
Southeastern  Cook  County.  Will  County 
and  Kankakee  County,  were  subjected  to 
severe  weather  conditions,  which 
disrupted  electrical  service  to  many  of 
the  communities  in  this  part  of  Illinois. 

Accordingly,  due  to  a  weather 
emergency  and  a  prolonged  regional 
power  outage,  the  Department  is 
extending  the  deadline  of  3:00  pm 
Eastern  Time  on  July  6.  1994  for 
submission  of  applications  under  the 
NOFA  for  Southeastern  Cook  County. 
Will  County  and  Kankakee  County. 
Illinois.  The  Department  will  accept 
applications  received  from  this  region 
by  3:00  pm  Eastern  Time  on  July  7,  1994 
if  (1)  the  applicant  submits  a 
certification  demonstrating  that  the 
applicant's  ability  to  prepare  or  submit 
the  application  was  substantially 
impaired  by  the  above-described  power 
outage;  and  (2)  the  Department  approves 
the  certification. 

Dated:  .August  3.  1994. 
Henry  G.  Cisneros, 

Secretary. 

(FR  Dot.  94-19513  Filpd  8-9-94:  8:45  am] 

BILLING  CODE  4210-32-4* 


Office  of  <he  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-94-3802;  FR-3741-N-01] 

Availability  of  Mid-Course  Correction 
for  Low-Income  Housing  Preservation 
and  Resident  Homeownership 
(LIHPRHA)  and  Emergency  Low- 
Income  Housing  Preservation  Act 
(ELIHPA)  Programs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  amended  processing 
instfiictions. 


SUMMARY:  This  notice  provides  a 
summary  of  HLTD  Notice  94-42.  which 
provides  amended  processing 
instructions  for  the  Low-Income 
}fousing  Presenation  and  Resident 
Homeownership  (LIHPRH.A)  and 
Emergency  Low-Income  Housing 
Preservation  Act  (ELIHPA)  Programs 
[jointly  referred  to  as  the  "Preservation 
Program").  These  processing 
instructions  result  from  interim  changes 
to  the  Preservation  Program.  Additional 
background  information  for  the  changes 
is  provided  in  this  summarv'. 
DATES:  The  notice  was  signed  bv  the 
FHA  Commissioner  on  June  6,  1394. 
ADDRESSES:  To  obtain  copies  of  Notice 
H94-42,  please  call  HUD's  On  Demand 
Printing  Center  at  1-800-767-7468.  or 
the  Multifaraily  Preservation  Division  in 
HUD  Headquarters  at  (202)  708-2300  or 
(20Sr708-<j035.  Hearing-  or  speech- 
impaired  persons  may  use  ihe 
Telecommunications  Device  for  the  Deaf 
(TDD)  by  calling  (202)  708-4594  (other 
than  the  "800"  number,  telephone 
numbers  are  not  toll-free). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Malone,  Director.  Office  of 
Preservation  and  Property  Disposition. 
Department  of^iousing  and  Urban 
Development  Room  6284.  451  Seventh 
Street.  S\V/Vashington.  DC  20410: 
telephoner{202)  708-3555.  To  provide 
service  fqr  persons  who  are  hearing-  or 
speech-im^ired.  this  number  may  be 
reached  via  TDD  by  dialing  the  Federal 
Information  Relay  Service  onyl-800- 
877-TDDy  (1-800-877-8339)  or  202- 
708-9300.  (Except  for  the  TDD  number, 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION: 
Accordingly,  the  following  summarizes 
Notice  H94-42): 
Regional  Directors  of  Housing 
Field  Office  Directors  of  Housing 
Development.  Field  Office  Directors 
of  Housing  Management 
Chief  Loan  Management  Officers 
Chief  Property  Officers 
NOTICE  H94^2  (HUD) 
ISSD  6/6/94 
EXP.  6/30/95 

Cross  References:  4360.6.  4465.1. 
4350.1,  H  91-29.  H  92-11.  H  92-54 
4185.1. H  93-21.  H  93-94 

Subject:  Mid-Course  Correction  II 
(MCCII)— For  Low  Income  Housing 
Preservation  and  Resident 
HomeowTiership  (LIHPRHA)  and 
Emergency  Low  Income  Housing 
Preservation  Act  (ELIHPA)  Programs 

This  Notice  sets  forth  amended 
processing  instructions  for  Title  II  and 
1  itle  VI.  r 

Title  11  has  over  4  years  of  operating 
experience  and  Title' VI  has  over  a  year 


and  a  half  of  operating  experience. 
During  this  time,  we  have  received 
numerous  suggestions  and  comments 
from  the  Field  as  well  as  the  industry- 
regarding  program  changes.  After 
reviewing  these  suggestions  and 
comments,  we  have  determined  that  a 
number  of  policies  and  instructions  set 
forth  in  the  current  Notices  and  HIT) 
Handbook  4350.6  should  be  revised  to 
speed  the  delivery-  of  the  programs  an<J 
better  serve  our  cHentele. 

In  preparing  these  instructions,  we 
were  aware  of  the  problems  some 
Offices  were  e.xperiencing  coordinating 
the  different  review  functions,  which  "^ 
has  in  some  cases  made  the  program 
more  difficult  to  administer.  We  have 
assembled  a  combined  Housing 
Management-Housing  Development 
preservation  unit  to  work  exclusively  on 
this  program.  This  unit  has  proven 
beneficial  in  understanding  and 
providing  solutions  to  the  different 
review  functions.  This  Notice  contains 
instructions  for  both  the  Production  and 
Asset  Management  Branches.  It  is  hoped 
that'  combining  these  instructions  will 
eliminate  some  of  the  coordination 
problems,  provide  additional  processing 
tools  and  the  administrative  fiexibility 
needed  to  better  administer  the 
program. 

Applicability 

The  following  language  replaces  that 
published  in  this  part  of  MCCII,  because 
some  public  commenters  claim  that  the 
language  was  ambiguous: 

These  instructions  apply  to  all  Title  II 
and  Title  VI  processing  stages  not 
already  completed  by  June  6.  1994.  the 
issuance  date  of  this'notice. 

If  an  owner  or  purchaser  made  a 
submission  prior  to  June  6. 1994.  or  the 
HUD  Field  Office  did  an  analysis  or 
issued  a  decision  prior  to  June  6,  1994. 
the  submission,  analysis,  or  decision 
need  not  be  revised,  the  owner  or 
purchaser  may,  at  its  option,  request 
that  it  be  allowed  to  make  a  new 
submission  or  that  HLTD  staff  do  a  new- 
analysis  or  make  a  new-  decision  based 
on  MCCII.  If  an  owner  requests  further 
processing  by  HUD^laff.  it  should 
include  with  tne  request  authorization 
to  extend  the  processing  period 
sufficiently,  if  applicable.  All  reasonable 
requests  should  be  honored  bv  the  HUD 
Field  Office  stafj.  In  no  case  will  HUD 
stdff  require  a  new  submission:  nor  will 
it  unilalerally  reanalyze  or  mike  a  new 
decision  where  such  action  has  already 
been  completed. 

(.\ole:  Id  no  case  will  |^e  department  gr&ut 
a  waiver  to  sue  pre-MCCli  guidance  if  the 
owner  submitted  tJip  Inliial  \o!ite  of  Inrent 
aftpr  IijriP  6.  1994  ) 
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Summary  of  Notice 

This  Notice  describes  interim  changes 
to  the  Preservation  Program:  Title  11  and 
Title  VI. Development  and  Management 
issues.  These  changes  will  eventually  be 
integrated  into  permanent  formats  such 
as  Handbooks  and  Guidelines  For 
purposes  of  brevity,  this  Notice  is  being 
referred  to  on  "Mid-Course  Correction 
Notice  11"  (MCCn).  A  s\-nopsis  of  the 
changes  follow. 

/  Preservation  Manager  will  be 
Appointed  in  Each  Office  Processing 
Presen-ation  Cases 

II.  Title  II  Processing  will  More  Chselv 
Approximate  Title  VI  Processing 

— Greater  stress  is  being  placed  on 
tenant  notification  and  input. 

— FCNAs  will  be  conducted  after 
submission  of  Notice  of  Intent  on 
projects  that  have  submitted  a  9608B 

— Owner  may  choose  to  appraise  the 
project  and  have  the  appraisal 
reviewed  prior  to  submission  of  PO.A 

///  Changes  to  Both  Title  II  and  Title  Vl 
Processing 

Tenant  Notification 

t 
— CFS/TRACS  must  be  accessed  for 

mformalion  upon  receipt  of  NOl 
— [increased  emphasis  is  being  placed  on 

tenant  notification  and  input. 
— Revised  and  additional  letters  to 

tenants  are  being  provided 

PCN.As.  Repairs,  and  Reserve  f-ir 
R-'p'acement  Accounts 

— PCNAs  will  be  done  in  a  pre.sc.ritjed 

format  and  will  include  a'  sumnia.'v  o! 

tht»  PCN.*  analysis. 
— Reqiured  Repair  requirements  are 

dniendfid: 

(ij  Operational  and  functional  items 
rr.ay  be  repaired,  but  not  replaced 

(li)  {ricons;stent  items  must  lie 
corrected. 

(i:;)  Definit;  jns..o:'  terms  ui  •('.  Ir,  the 
rCN'.\  r>r>tice  are  providsx'.. 

— The^'j  is  a  revised  method  for 
corr^puting  the  init;:-;]  deposit  tc  the 
reserve  Jo:  replacement  account 

(i;  The  initial  depo.sit  will  provide  fo.- 
ttems  vvhocie  antiripated  us:  ful  life  wili 
evpue  within  5  years  ^nd  for  n;a|or 
iren'j  ;a  years  o  through  10. 

(iti  .^  TOO  percent  replacement  cost 
estimate  is  made  for  items,  whose  useful 
ufe  i?  ar.icipated  to  empire  with'n  t 
years 

— There  is  a  revised  method  for 
determining  the  adequacy  of  th  • 
existing  replacement  reserve  account, 
(ij  The  determina%3n  will  be  made  by 

Asstjt  Management  staff  and  the  Director 

of  Multifamily  Housing. 


(li)  Owners  are  required  to  do  on- 
going assessments  of  the  reserve  for 
replacement  account 
— Ar.  Ojvner  may  begin  making  repairs 
once  HUD's  PCNA  is  received.  Prior 
to  making  repairs,  the  Owner  must: 

(i)  Inform  HUD  of  its  intent  to  start, 
(ii)  Request  a  pre-constrUction. 

conferotce. 

(iii)  Provide  a  written  plan  for 

c:ompleting  repairs. 

— Whea  repairs  are  completed  before 
submission  of  the  PO.^  application: 
(i)  No  inspection  and  m.odifications 

will  hte  made  to  the  PCNA  until  the  PO.'i 

application  is  received  by  HUD. 
(ii)  The  provisions  of  Davis-Bacon' 

may  ortnay  not  be  applicable  to  the 

completed  repairs  depending  on 

compliance  with  the  written  plan. 

— E.xisting  project  replacement  reserve 
funds  may  he  used  to  replace  items 
scheduled  ro  be  replaced  or  repaired 
in  the  PCW-K  ^vork  write-up.  They 
must  be  completed  before  submission 
of  thfj  PO.A  application 

— Inspection  fee  requiremenfs  have  been 
revised 

Section  241(0  Loan  Processing 

— An  owner  may  propose  improvements 
to  the  property  that  exceed  the  scope 
of  repairs  in  the  PCNA  work  vtTite-up. 
(i)  Tv-pe.-;  of  items  that  may  or  may  not 

be  included  are  listed. 

(u)  Valuation  tecr.aic:.?!  staff  will 

develop  a  Ust  of  acceptable  amenities 

for  each  market  area 
(lii)  H'''^  technical  staff  will  evaluate 

pr.,p()S^.'^  improvements  and  estimated 

C05th 

— Ccntir.gor.cy  Reserve, 

(i)  A  to  percent  cantingency  will  be 
estcblished  for  all  repairs  -md 
iinorovfrTients  in  nonprofit  transfer     ■ 
prnjects 

(•.i)  .■\'CDr.tingenrv  reserve  will  be 
established  for  substantial  r.habiiit^^tion 
priiject/ 
— Own4rs  are  requi-ed  to  submit  an 

Estirr  <ite  of  Progress  Schedule. 

IV.  Changes  Made  to  Tiile  VI Processing 
Oalv 

— Cia"i  ication  of  negotiation  option 

befor '.  third  appraisal. 
— The  c  efinitinn  of  inultifamiiy  rental 

houslnq  under  extension  preser\'ation 

vaiud  has  been  c.xp.ind'c^d  to  include 

some  types  of  elderlv  housing. 
— 'i'he  concept  of  Project  Specific  Rents 

(PSR)  :s  mtrod-jced  and  is 

dist.aguished  from  Prevailing  Market 

RentsfPMR). 

(i)  P.VR  reflects  prevailing  market 
an'.enitjes 

(ii)  PSR  rePtects  the  subject  project 
charac:teristics  and  is  the  rent  non- 


subsidized  tenants  would  be  willing  to 
pav.  -  . 

(lii)  PSR  is  the  cap  on  Total  Tenant 
Paym.ent  that  the  owner  requests  to  use 
at  the  project  if  it  is  lower  than  FMR. 

(iv)  PSR  must  be  updated  each  year  if 
it  is  to  be  used. 

(v)  PSR  is  the  maximum  Section  8 
Cont.'-act  rents  to  be  used  at  POA 
approval  in  Title  II  projects. 
— Federal  Cost  Limit  is  being  frozen  at 

the  amount  determined  on  Form 

HUE>-q607  at  the  appraisal  stage. 
— Field  Offices  will  submit  all  Form 

HUD-S607sto  Preservation  Division. 
— Newspapers^nd  newsletters  without 

significant  circulation  will  not  be 

used  to  advertise  sale  of  Preservation 

projects. 
— Credit  approval  for  nonprofit 

purchasers  is  moved  to  the  receipt  of  ' 

a  bona  fide  offer. 
— Consultant  fees  will  be  approved 

simultaneously  with  nonprofit    - 

purchaser  credit  approval. 
— A  combined  checklist  is  provided  for 

TPA/241(n/POA  applications. 

V.  Preser^'ation  Technical  Assistance 

Grants- 

— E.xpedited  processing  is  encouraged. 
— Nonprofit  purchasers  may  request 

Section  241(0  application  fees  in  their 

PTAG  applications. 
— Revision  of  Exhibits  3,  6,  and  7  to  be 

sub.-.tituted  in  the  application 

package. 

17.  Section  241{fl  Loan  Processing. 

— The  requirement  for  a  Section  241(0 
equity  loan  escrow  is  not  changed. 

— A  construction  escrow  to  be  funded 
by  the  owner  is  required  for  all 
Section  241(0  loans.  However,  a 
nonprofit  mortgagor  may  use  the  10 
percent  contingency  reserve  to  meet 
this  requirement. 

— Transaction  expenses  eligible  for  a    ' 
Section  241(fj  loan  are  described. 

— Debt  Service  Coverage  requirements, 
(i)  PO  percent  for  equity  portion  of 

loan  in  Title  II  and  VI.' 

(li)  95  percent  for  rehabilitation 

portion  of  any  loan  and  for  Title  VI 

acquisition  loans, 
(lii)  Amortization  period  for  Section 

241(il.equity  loans  ranges  from  20  to  40 

vears. 
(iv)  .'Imoilization  period  for  Section 

241.(0  acq:iisition  loan  remains.40 years. 

VII.  POA  Implementation  Charges 

— Req;iircm.ents  are  provided  for  the 
summary  of  the  POA  to  be  given  to 
tenants. 

— Allowable  oversight  costs  for 

nonprofit  organizations  are  provided. 

— Basic  costs  are  described. 

— Ov,  ner  options  for  tenant  rent  phase- 
in  are  described. 
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^—Tenants  may  change  designations  on 
the  tenant  profile  if  income  changes  ' 

Vni.  Office  Program  Mcnitonns. 

— An  individud  must  be  designstec  ..-. 
each  Office  to  enter  snd  access  MPFS 
to  retrieve  project  information 

—Any  information  HLTD  provides  to  ar. 
owTier  is  available  through  The 
Freedom  of  Information  Act. 

— A  log  must  be  maintained  cf 
disseminated  information. 

— Liaisons  should  be  set  up  with  State 
and  local  governments  for  assistance 
in  disseminating  iriformation. 

Aulhorih-:  42  L\S  C.  4101  et  sec    4i  L"  «;  C 

3535(tii, 

Dated:  August  3.  1994. 
Nicolas  P.  Retsinas, 

Asf^iftant  Secretary  for  Housing-Federal 
Hou<;ing  Commissioner. 

!FR  Doc.  94-19514  Fiied  5-9-94  6  45  arr.] 
BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[NV-03a-4333-04:  Notice  NV-030-94-06] 

Temporary  Closure  of  Public  Lands; 
Nevada 

agency:  Bureau  of  Land  Management. 
Infenor. 

ACTION:  Notice  of  the  ten:porarv  closure 
of  certain  public  lands  and  roads  for  thp 
1994  ACERBIS  International  .Nevada 
Rally. 


SUMMARY:  Certain  public  lands  in  the 
Carson  City  District.  Nevada  in  .\!ine.-al 
and  Churchill  Counties,  will  be 
temporarily  closed  to  the  public  uhiie 
the  1994  International  Nevada  Ralh 
motorc\cle  event  is  in  progress. 
EFFECTIVE  DATES:  Aug  15  and  16.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Abbett,  Outdoor  Recreation 
Planner,  Carson  City  District  Office. 
1535  Hot  Springs  Road.  Suite  3C0. 
Carson  Citv,  Nevada  89r06.  Telepho"p 
(702)885-6125. 

SUPPLEMENTARY  INFORMATION:  Narro'.v 
dirt  and  gravel  road  sections  of  the  1994 
Nevada  Rally  will  be  temporarilv  closed 
to  other  public  traffic  for  up  to  four  (4) 
hours  while  competitors  are  on  the 
course.  This  action  is  ne^essar}  for 
public  and  participa'it  safety. 

The  event  will  cross  Carson  Citv 
District  public  land  from  Mina  toFal'.on 
on  August  15,  and  from  Fallon  to  the 
New  Pass  Range  on  August  15.  19G4. 
The  public  lands  to  be  closed  a.'e  those 
lands  within  50  feet  of  centerline  of 
single  land  roads  and  ways  used  for  the 
1994  ACERBIS  Internationa!  Nevada 


Rally,  as  idor.tif;ed  on  oft'ical  event 
maps  and  signed  ;n  the  field  A  route 
"ap  can  he  obtained  from  Tom  .^bbett 
a?  the  contact  adcL-ess  The  tim.e  and 
.pcation  of  ihe  closure  will  chance  with 
-S:  progress  of  the  e\-ent. 

Tnis  closure  does  not  appiv  to  Fece.'ii 
o:  State  routes  but  does  apply  to  Countv 
rnaintained-dirt  roads  across  public  land 
where  necessary  for  public  safetv.  The 
e-.ent  permittee  is  responsible  for 
— .cnitonng,  signing,  ar.d  mansEins  the 
course  closures,  BLM  law  enforcement 
rangers  will  enforce  the  closures  on 
lands  under  BLNrj'urisdiction.  The 
closure  apphes  to  ail  public  use  except 
for  event  participants  and  officials, 
erae.'-gency  and  law  enforcement 
personnel,  or  activities  in  designated 
spectator  and  pit  areas. 

The  authority  for  this  action  is  43  CFR 
B.364.1.  Persons  v.ho  violate  this  closure 
notice  are  subject  to  arrest  and.  upon 
conviction,  may  be  .Ined  not  more  than 
Si. 000  and/'or  i.mprjsoned  for  not  .T.ore 
than  1.2  m.onths. 

Dr.tec:  Aug-jst  3:  1994. 
Karl  L.  Kipping, 

Acting  Diftnct  Mcr.cgtr-  : 

!FR  Doc  94-19506  Filed  a-9-94:  8  45  arr,) 
BILLING  CODE  43l»-HC-M 


[On-943-4210-06;  GP4-235;  OR- 

45510(WASH)] 

Termination  of  Proposed  Withdrawal 
Washington 

AGENCY:  Bureau  cf  Land  Management. 

Interior 

ACTION:  Notice, 


SUMMARY:  The  United  States  Departm.ent 
of  Agriculture.  Forest  Service,  has 
canceled  its  application  to  withdraw 
1.730  acres  of  National  Forest  Svstem 
lands  in  the  Gifford  Pinchot  and 
Snoquaim.ic  National  Forests  for  the 
extension  cf  the  White  Pass  Recreation 
Area.  This  action  will  terminate  the 
proposed  withdrawal.  The  lands  are 
included  in  another  eidsting  proposed 
\vithd.'-aw,3l  or  subject  to  prior  existing 
rights  and  will  remain  closed  to  mining. 
The  lands  have  been  and  remain  '"o*3n^ 
to  mineral  leasing. 
DATES:  September  9.  1934. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kaufihian.  BLM  Oregon,' 
Washington  St^ie  Office.  P.O.  Box  2965. 
Portland.  Oregon  97208,  503-280-7162 
SUPPLEMENTARY  INFORMATION:  A  Notice 
cf  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  57  FR  33006. 
iidv  24,  IL'92.  as  corrected  by  57  FR 
38855.  August  27.  1992.  which 
segregated  the  lands  described  therein 
fiom  location  or  entry  under  the  mining 


laws,  subject  to  valid  existing  rights. 
The  purpose  of  the  proposed 
'.vithdrawal  v.-as  to  protect  the  extcn'-^-n 
cf  the  White  Pass  Recreatio.^i  Area.  The 
eppiicani  agency  has  determined  that 
tne  proposed  withdrawal  is  no  longer 
needed  and  has  canctied  the 
appiicaticn  in  its  entirety  as  to  the 
following  described  lands:  Willamette 
.'■Meridian 

Snoqualmie  and  Gifford  Pjnchot 
National  Forests 

i .  13  N'  .  R,  11  E,.  ur.scrv?-,  ed. 
Sec.  1.  that  po.-rion  of  the  N'=  j  Ivirg 

northerly  of  the  withdrawE]  tor  State 

Highwav  12IPL0  2434V 
Sec  2.  that  portion  of  the  N"'  2  iv.r.g  ou'side 

the  William  O  Douglas  Wilaerriess  .Arf^ 
Sec   10  that  porti-on  of  the  E=  2  iving 

southerly  of  the  withdrawal  for  Stsf- 

Highwavl2(PL0  2434;. 
Sec.  ll.S'.iSVi. 
Sec,  12.  that  portion  of  the  S-  :S\Vi  *  Iv.r.- 

ou!5;de  the  Goat  Roviks  Wtj.cerr.ess  .Area: 
Sec.  14.  thai  portion  !}  ing  outs.de  the  Gcat 

Rocks  Wilderness  .^rec: 
Sec  15.  that  portion  lying  cj-s.de  t.it  Gcit 

Rocks  V\'ildemess  Ares: 
Sec  22.  that  portion  lying  GJt5.de  the  Gcct 

Rocks  Wilderness  .Krea; 
Sec   2.3.  !hat  portion  lying  o-^'-de  the  Gosi 

Rocks  Wilderness  Area 
T  14  N  .  R.  11  E  .  unsurveved. 

Sec   35.  that  portion  Iving  ou'Side  the 

William  p.  Douglis  Uiiderness  Art-f. 
Sfc  36.  those  portions  of  the  S' .  SW^  4  g-d 

SW-  ^SE'  4  lying  outside  the  \\  ....arr.  O 

Douglas  Wiiderness  .^rea 
Trie  areas  descr.bed  sft^rp^ctt 
Erprcxiir.ately  1.750  .-cr?s  ;n  Lew  .s  tr.d 
Vdkima  Counties 

At  8;30  a.m.  on  September  9.  1S94. 
the  proposed  withdrawal  will  be 
terminated  in  its  entirety.  The  lands 
remiain  closed  to  muning  bv  another 
existing  proposed  withdrawal  or  bv 
prior  existing  rights. 

_    Dattd:  !..;y  26.  1394 
Catherine  H.  Crawford. 

-■=■.  .'..1^  C/i><.  Brcr.ch  r^Land>  cr.d .\!;r.ero!s 

Orer(.!,'i.i.>;. 

:FR  Doc   94-19469  Fiicd  S-9-'..4   S  45  air 
Billing  code  43i(>-a3-p 


[OR-«43-42lO-06;  GP4-150;  OR- 
50699(WASH)J 

Notice  of  Proposed  Withdrawal; 
Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior. 
ACTION:  Notice 


SUMMARY: 


Na 


arK  ^^('r\i(  o 


proposes  to  withdraw  3  25  acres  of 
public  land  to  protect  the  fragde. 
unique,  and  endangered  resources  at 
Cap<?  Johnson  in  Clallam  County. 
Washington.  This  notice  closes  the  land 
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for  up  to  two  years  from  surface  eatry. 
mining,  and. mineral  leasing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman.  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965, 
Portland,  Oregon  97208-2965.  503-280- 
7162. 

SUPPLEMENTARY  INFORMATION:  On  July 
18.  1994.  a  petition  was  approved 
allowing  the  National  Park  Sen'ice  to 
file  an  application  to  withdraw  the 
following  described  public  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  law^s.  including  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2]  and  the  mineral  leasing  laws, 
subject  to  valid  existing  rights: 

Vb'UlameNe  Meridiaa 

T.  28N..R.  15  W. 

Sec.  6.  loll. 

The  area  described  contains  3.25  acres  in 
Clallam  County. 

The  purpose  of  the  proposed 
ivithdrawal  is  to  protect  the  fragile. 
unique,  and  endangered  resources  at 
Cape  Johnson.  Until  an  application  is 
filed,  no  further  action  will  be  taken  on 
this  proposal. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  use  which  may  be 
permitted  during  this  segregative  period 
is  dispersed,  non-motorized  recreation 
that  is  consistent  with  the  Olympic 
National  Park  designated  wilderness 

The  temporary  segregation  of  the  land 
in  corjiection  with  a  withdrawal 
application  or  proposal  shall  not  affec  t 
ad.iunistrativejurisdictio.i  over  the 
land,  and  the  .segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  National  Park  St^nicc'. 

Dated:  July  29.  1994. 
Catherine  H.  Crawferd, 

.Arr.rtjCftier  Branch  i' l^nds a-id Mincm!'- 

Of,era'ions. 
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Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  the 
Proposed  Davenport  Ranch 
Developnient,  Austin,  Travis  County, 
TX 

AGENCY:  Fish  and  Wildlife  St-.'-vice. 

Interior 

ACTION:  Notice 


SUMMARY:  Davenport  Limited 
(Applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)(1)(b)  of  the  Endangered 
Species  Act  (Act).  The  Applicant  has 
been  assigned  permit  number  PRT- 
782829. The  requested  permit,  which  is 
for  a  period  not  to  exceed  20  years, 
would  authorize  the  incidental  take  of 
the  endangered  black -capped  virep 
(IVreo  atricapillus}.  The  proposed  take 
would  occur  as  a  result  of  the 
construction  and  operation  of  a 
residential  development  within  the  210- 
acre  tract  of  lands  known  as  Davenport 
Ranch  wrest  of  .\ustin.  Travis  County. 
Te.xas. 

The  Sc Tvice  has  prepared  an 
environmental  assessment/habitat    * 
conser\'Btion  plan  (EA/HCP)  for  the 
incidental  take  permit  application.  A 
determination  of  jeopardy  to  the  species 
or  a  finding  of  no  significant  impact 
(FONSIJ  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6] 

DATES:  Written  comments  on  the 
application  and  EA.'HCP  should  be 
received  on  or  before  September  9. 
1994. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  N'exico  87103. 
Persons  ■.vishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Mr. 
Br)an  Arroyo.  Ecological  Ser%ices  Field 
Office,  US.  Fish  and  Wildlife  Service, 
611  Eak  Sixth  Street,  Suite  407.  Austi.a, 
Texas  78701  (512 '482-5436;. 
Docu.T.ents  v,i!i  be  available  by  v.-ritlen 
request  for  public  inspection,  by 
appointment,  d'.iring  normal  business 
hours  iS  00  to  4.00;  at  the  S.outhwest 
Rogiona!  Office,  Division  of  Endcmgereii 
Specie*  Permit^,  U  S  Fish  and  Wildlitf; 
Service,  P.O.  Box  1336.  Albuquerque, 
New  Mexico  8^103,  or  the  Ecological 
Servicrn;  Field  Office  (9  QO  to  430),  US 
Fish  anil  *Viidh:>  Ser\icp,  611  East 
Sixtii  Street  Suite  407,  .Austin,  Texas 
78701.  V\  ritten  data  or  comir.ent^ 
roncrrai.a^.^  ths  application  and  EA/HCP 
should  be  suhmittad  to  Ms.  Jana  Grote, 
.'\cting Field  Supervisor,  Ecological 
Services  Field  Office.  .A.ustin.  Texas  (see 
ADDRESSES  above;.  Please  refer  to  permit 
numbtt  PRT-7S^2829  when  submitting 
cumriients. 

FOR  FURTHER  WFORMAHON  CONTACT:  Mr 
Bryan  Arroyo  or  Mr.  foe  Johnston  at  the 


above  Austin  Ecological  Services  Field 
Office  address. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  .Act  prohibits  the  "Taking"  of 
endangered  species,  like  the  black- 
capped  vireo.  However,  the  Ser\"ice. 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  if  such  taking  is  incidental  to, 
and  not  the  purpose  of  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

The  Applicant  plans  to  build  a 
residential  development  located  west  of 
Austin  approximately  2  miles  north  of 
the  intersection  of  Highway  360  and 
Farm  to  Market  road  2244  in  Tra\  is 
County,  Texas.  The  development  will 
occupy  approximately  107.8  acres  with 
22.5  acres  proposed  as  parkland  and 
13.9  acres  as  greenbelt.  These  activities 
will  permanently  eliminate  about  33 
acres  of  occupied  and/or  suitable  black- 
capped  vireo  habitat.  The  Applicant 
proposes  to  mitigate  the  incidental  teike 
by  avoiding  direct  impacts  to  vireos. 
preserving  undeveloped  areas  in  their 
natural  state,  and  by  creating, 
enhancing,  and  maintaining  100  acres  of 
black-capped  vtreo  habitat  offsite. 

The  Applicant  considered  five 
alternatives  but  rejected  four  of  them 
because  they  were  not  economically 
viable. 

Jaines  \.  Young. 

Assistant  Regional  Director,  €c6logica! 
S-Tvice-:.  Southwest  Region  (21. 
(FR  Dec  94-19476.Fi!ed  5-9-94-.  6  45  a.T-,! 

8IUUNG  CODE  4310-^5-P 


Notice  of  Receipt  of  Applications  for 

Permit 

The  follow,  r.g  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(ci  of  the  Endinqe.-ed  Species  Act  of 
1Q73.  as  amfnded  {16  U.S.C.  1531;  p?       - 
seq.].  •  ' 

.^ppiicant  Thomas  Fox,  Greensl)0!0, 
PA'FRr-793170 

The  applicant  requests  a  permit  to 
impo.i  the  sport-hunted  trophy  of  om; 
male  bontebok  [Damahscus  dnrccis 
dorca-.]  culled  from  the  captive  herd 
maintained  by  the  Ciskei  Governm.ent  at 
the  Tsohvana  Came  Reserve. 
Queenstown,  Ciskei.  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  the  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  42b(c).  Ariington.  Virginia  22203 


Ftderal 
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and  must  b*  receiTed  by  the  Director 
within  3Q  days  of  the  date  of  this 
publication. 

Documents  and  other  mformalion 
submitted  with  these  applications  an? 
available  for  review,  subject  to  the 
reqmrements  of  the  Privacy  Act  rind 
Frsedam  of  Informaticn  Act.  bv  any 
party  who  submits  a  written  rpquf^st  hi 
a  copy  of  such  documents  fn  thf> 
fol!o\v:rgoiTice  within  30  days  of  she 
dale  of  pubh"cation  of  this  notice:  li.S 
Fish  and  Wjldlife  Service.  Office  (.f 
Mar.agenienl  Authority.  44G1  .North 
Faiifav  Drive.  R.x>m  420(c),  Arli.n;;«(n 
Virgi.-ia  22203.  Phone:  (703,  35.'v-2'.04) 
FAX:  {;'j:,/358-2281). 
n;;;er:  August  "i,  T^'M 
Carnhne  Anderson. 

Ar'ing  Ch.ef,  Branch  of  PumuLv,  Offtcit  of, 
ManagemniU  AuihorUy. 
iFR  Doc.  e4-iq497  FUe/J  »-<}-9-l.  8.45  .-,,| 
BIL(.ri«G  CODE  «310-SS-P 


Notice  of  AvaiTaWlity  of  the  Draft  San 
Marcos  sntf  Comal  Sprfngs  and 
Associated  Aquatic  Ecosystems 
(Revised)  Recovery  Ran  for  Pufalic 
Review  and  Comment 

AGENCY;  Fj,sh  and  Wildlife  Sm  »  e. 
Inierior. 

ACTION:  NoUce  of  document  availability 
and  public  comment  period. 

summary:  Th««  U.S.  Fish  and  Wildlife 
Ser/ice  (Service)  afinounces  the 
availability  for  pubKc  review  of  ;he 
Draft  Sen  Marcos  and  Comal  Spwinps 
£.nd  Associated  Aquatic  Ecosystems 
(R.  vised)  Re-.overy  PUn  fDr.-f!  Plan) 
This  ETaft  Phn  addresses  four 
endar.ger^  species;  the  San  Marrw. 
t:.!nih;isi3  [Goj}^ bvsia  ^eorgeP;.  fhr- 
iounluin  c.-.ricr  [Eih&CF.ioiao  fcr:t..:cki). 
Texas  wild-rice  [Zizcnia  f;yi.n:j)  .ir.d 
the  Tcx.-i?  bi'nd  s^lajr.rrdfr 
( I; phiomc],2^  r-ilFhuni);  and  !>r:«^ 
t'-.--?f'=ncc-:  e;pdf:s.  the  Sir  Mar;  os 
s.i::irn3nc^"i^r  {E!2.ycea  nanu].  ThL'Sw 
species  have  a  limited  disf liiiutio-.i 
withinibe  Corr.^l  eccsystun?  in  Piiji.^J 
Cou'"-ly,  'he  Sa.-i  lAa:..rj:i  (.-cosy  sJe'.i  iij 
Hays  :-?r.d  pari  of  Cald-.vr>li  Coiir.tios  and/ 
.-.r  the  E.hvnrds  A.|uiicr.  A;i  fivi>  aq-tatic 
spcc;<>s  depend  on  wal'r  from  tl-.e 
underlying  Edi.v;j!.i-c  Aq'iifer.  Th-.^ 
^ervi-  e  sohcJie  m^wiev^  as^d  jroii.r-ninM 


!rnr;i 


■>--e  p.hlir  IN  gii.i  Dra.'i  Plj,i 


DAT=S:  Ccm; 


-.ent*  !-,n  ihe  Dr.n^  Pi.^ 


m'jsf  bp  received  «n  c;  t>efore  0<  t.jbfrr 
31.  T«ifl,  to  assiin?  consideration  by  I*-- 
Servifi'. 

ADDRESSES:  P»^rsons  wishing;  to  n^view 
the  Draft  PJan  may  obtain  a  cop>  by 
(ontacting  the  U.S.  Fish  and  Wikilife 
Sf.-. jr.p,  Supervisor.  Ecological  Serxio^s 


Field  Office,  611  E.  Sfarth  Street.  Room 
407,  Austin,  Texas  78701;  (512)  482- 
5436. 

Written  comments  and  materials 
regarding  the  plan  should  be  adrlressed 
to  the  Supervisor  at  the  above  address. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by    ' 
appoint-naent,  during  norma)  bu-iiiess 
hours  at  the  above  address. 
FOR  FURTHER  •NFORIKWTBH  COWTACT: 
Alisa  ShuU.  Listing  and  Recovery 
Coordinator,  telephone  {.512)  432-54.16 
(s(-.»  ADDRESSES  above). 

SUPPLEMENTARY  tNFORMATICN: 

Background 

Ri'sJof i.ng  erdangf^rtal  or  ;h.-eat.>ned 
animaJs  or  plants  to  the  point  v.'h«;re 
they  are  again  secure,  seif-sustarr.irp 
members  of  iheii  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  a.nd 
Wildlife  Service's  endangered  specios 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  p)repere 
recovery  plans  fw  most  listed  species 
native  to  the  Unites  Stages.  Recovery 
plans  describe  actions  considered 
necessary  for  conservation  of  the 
species,  establish  criteria  for  recovery 
levels  Sot  downlisting  or  dehsting  them, 
and  estimate  time  and  cost  for 
implementing  recoverv-  measures 
needed. 

The  Endangereti  Sjwcies  Act  of  1973 
(Act),  as  amended  (T6  U.S.C.  15.11  i^ 
spq.}.  reqrrires  developmtmt  of  re<:o>pry 
plans  for  Hsted  species  unless  s»rh  a 
plan  would  not  promote  conser^■afion  of 
a  particular  specie^.  Section  4(fl  of  the 
Act,  as  amended  in  1938.  requires  that 
pubhc  notice  and  an  cpporrunitv  for 
public  review  and  comment  be  provided 
during  recover}-  plan  dr-vslopmenf  The 
Senice  will  consider  ell  inforr.:3ii';.n 
presented  du.T.'g  th.^  publi.:  ;:or.,'.^eT.S 
period  pr;or  to  approv.d  of  each  r.*^-,*  or 
nnis.'d  recovery  pl.»n.  The  Ser.;cs  and 
(,thnr  Federal  agoncies  v.di  also  take' 
diese  t:r:rn'T-«'.-;t<;  uito  d>.f::5u  it  in  tfte 
c;our-ie  of  irt:p!e;neating  apprij'uf-d 
recover'  p!.i."S. 

This  recov-rry  plan  addresses  ;«?«ov-n/ 
needs  i?f  five  j]>ecies  wnirh  shar-  ,> 
'  cnnimoii  habit  it  .j.-ea  by  -d^ir.^  ar 

ecosyrtpm  appr-srh  that  addks.>-s 
Lonserv.jtiiin  ci  l).'<ic  h:sbr'_J  fcar:r:ns 
ti-.p  orsHHi'ins  sharr;  The  Dnfi  P!x..i  also 
addr.-!ses  m.-e  UM^ih^id  or  r4v>ij#^^s 
sped.^.:  proh!e.-s  -ind  nar.:K 

Ik.'  iour.tixin  fJ,ir?T»r  vr a.s  i.s-.cd  as 
Hndiryered  O:'  0,f..hi"r  13.  ]'i7fi  (35  7R 
1B047)  and  rrit.ca!  habitat  *•:« 
designated  on  Juhy  14,  1980  (45  I  A 
47355).  The  fountain  darter  is  a  :;ma)) 
Fish  that  mhabits  both  the  Comal  -nd 
San  Marcos  ecasy stems  and  w.t-s 
rk'scribed  by  early  colk^cJors  to  ba 


abundant  in  both  ecosystems.  Fountain 
darters  prefer  constant  tempenture  and 
undisturbed  stream  floor  habitats  that 
have  a  mixture  of  submergent  plants 
and  mats  of  filamentous  algae. 

The  .San  Marcos  gambusia  was  hsted 
as  endangered  with  critical  habitat  on 
)idy  14,  1980  (45  FR  47355).  This  fish 
has  only  been  Jcnown  to  occur  in  a  smaii 
segment  of  the  San  Marcos  R.ver  an<l 
apparently  prefers  r^lativel)/  shallow. 
qu)*^t.  shaded,  and  thermally  v^onsJant 
wattes  over  a  mudfiy  sub.str3te  The  Sa;» 
Marrcs  gambusia  has  not  been  reiocatpd 
sincB  1932,  although  several  survevs 
have  been  made  in  its  historical  habitat 

The  San  Marcos  salamander  was 
listed  as  threatened  with  critical  habitat 
on  July  14.  1930  (45  FR  47355).  It  is  a 
small  salamander  that  remains  aquatic 
throughout  its  life  cycle.  The  San 
Marcos  salamander  occurs  in  rocky  or 
Mnd  and  gravel  areas  with  inerma'lly 
constant,  flowing  water  near  spring" 
openings.  Habitat  for  this  salamander 
usnally  inchides  aquatic  mosses  or 
filimentous  algae  that  provide  co\'er  and 
food.  San  Marcos  salamanders  have 
been  found  near  all  major  spring 
openings  scattered  throughout  Spring 
Lake  at  headwaters  of  the  San  Marcos 
River  system,  and  extending  into  nx  ky 
habitat  below  Spring  Lake  Dam. 

Texas  wild- rice  is  an  aquatic  plant 
that  was  listed  as  endangered  on  April 
26,  1978,  (43  FR  1 7910)  and  critical 
habitat  designated  on  July  14,  1980  (45 
FR  47355).  This  plant  is  onb'  knovr:i 
from  the  San  Marcos  Rivei      stem 
where  it  was  once  abundar,:  in  Sp.nng 
Lake  and  the  river.  By  1967.  the  species 
had  declined  significantly  in  abundance 
and  distrirrtjtion.  Plants  usuallj  grow 
und«»rA'3ter  e:<cr»pt  for  emergent ' 
fiowpri.ng  s:  ilk  -..  and  are  found  in 
<;on.s;;,n?  tempoi-.-irure,  nr,w;-,g  .vjr.er  of 
varying  d.^pt."s. 

Th«  T-Nas  ;;li;.  i  s.;!<'i;'andfcr  whs 
listed  «s  f.naari.'iTrii  cr.  March  1 1 .  iSfi? 
(32  rK  4."'Ci)  .:  is  a  smdiJ  aii^^ur. 
unpiginunit'd  sjiam&nder  with  tfdut  ed 
eyes  that  are  cave-adapied  The  Tcx„s 
blind  salama.ndt'r  s  habitat  ;s  m  nater- 
filled  cav-^.-r.aus  arr.a.j :;-.  the  .San  M.-.n-DS' 
pori.-.M  of  the  f:d',«.-ird'5  Acjuifer.  The 
speciftii  ha.-  been  col!.?c!ed  and  sVudud 
through  collf^itioijs  and  c>bser..ij:(ins 
i.!adf  fr.Q.'n  ca\  es  with  pools  that  ^iix-.&s 
the  1  underground  \-.ater  i.-h].-.  nv.ii  f.-um 

The  n:us;  innijirrrjit  thr-^a!  facing  ihi' 
fue  Iistr:d  aquatic  species  is  loss  ri 
stream  flows  .T-.d/or  wa^er  itvels  in  Uir 
Edwar.:'-5  Aquifer  necf?<s,'r\'  to  stitam 
the  Edward's  Aquifer  a.nd  associated 
si.ream  t3cosysti'rns.  Ihe  speJcs  tr.^  ;ds!i 
threatened  by  pollution  from  runoff  or 
disrharges  ?K!Mx:iated  with  .irbanization 
•  it  surrounding  ;irea.s.  Additional  Ihrcal.-, 
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include  impacts  from  recreational 
activities,  predation,  and  habitat 
destruction  or  modification  caused  by* 
human  activities. 

The  objective  of  the  Draft  Plan  is  to 
secure  the  survival  of  these  endangered 
or  threatened  species  in  their  native 
ecosystems.  Downlisting  criteria  are 
given  in  the  plan  for  two  of  the  five 
species.  The  Draft  Plan  addresses  broad    ' 
regional  threats  to  ecosystem  integrity  as 
well  as  local  threats  to  each  species. 

Regional  recovery  efforts  outlined  in 
the  Draft  Plan  include  protection  of  the 
Edward's  Aquifer,  the  San  Marcos 
springs  and  river  ecosystem,  and  the 
Comal  springs  and  river  ecosystem.  The 
Draft  Plan  addresses  need  for  a 
mechanism  to  manage  groundwater 
withdrawals  in  order  to  assure 
continued  springflows,  and 
identification  and  management  of 
existing  or  potential  impacts  to  water 
quality  in  the  Edwards  Aquifer  and  the 
Comal  and  San  Marcos  River 
ecosystems. 

To  address  more  local  threats,  the 
Draft  Plan  recommends  development  of 
local  spring  and  river  management 
plans,  control  of  non-native  species,  and 
cooperative  work  with  local  landowners 
and  water  users  to  alleviate  threats  to 
the  affected  species  and  their  habitat. 
Other  recovery  efforts  outlined  include 
developing  propagation  techniques  and 
maintaining  a  broodstock  that 
represents  genetics  of  existing  wild 
populations.  The  Draft  Plan  includes 
tasks  to  continue  monitoring  the  status 
of  all  five  species  and  their  habitats, 
research  to  determine  the  biological  and 
ecological  requirements  of  each  species, 
studios  to  evaluate  throats  and  dovelop 
management  techniques  of  each  species, 
aad  infcrm  llie  public  of  significance  of 
these  ecosvstems  to  niriinlaiuing  il;e 
Region's  econoinv  and  qiiahtv  of  life  for 
all 

Public  Comments  Solicited 

The  Servit  e  scliLits  vvntteii  comments 
on  '.he  draft  recover;  plnn  described.  All 
con^ments  received  by  the  dale  sppcifieii 
abov%  uiil  be  cof.sid-.Tfd  prior  to 
approval  of  the  plan. 

Author 

■     The  primary  author  of  this  notice  is 
■     Kathry-n  Kennedy,  Botanist,  telephone 
(512)  482-5436  (see  ADDRESSES  above). 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 


Dated:  August  2,  1994. 
Lynn  B.  Stames. 

Acting  Regional  Director 

(I-R  Doc.  94-19436  Filod  8-9-94:  8:45  am) 

BILLING  CODE  431C-fS-M 

Availability  of  an  Environmental 
Assessment'Habitat  Conservation  Plan 
pnd  Receipt  of  an  Application  for  an 
Incjdtntai  Take  Permit  for  the 
Proposed  Westminster  Glen 
Subdivision,  Austin,  Travis  County,  TX 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  Availability. 


SUMMARY:  MaBe.  Inc.  (Applicant)  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  PRT-793122.  The  requested 
permit,  which  is  for  a  period  not  to 
exceed  10  years,  would  authorize  the 
incidental  take  of  the  endangered 
goldan-cheeked  warbler  (Dendroica 
chryaoparia).  The  take  would  occur  as  a 
result  of  the  construction  of  and 
operation  of  a  residential  development 
on  a  270-acre  tract  in  Austin,  Travis 
County,  Texas. 

The  Service  has  prepared  an 
environmental  assessment/habitat 
conservation  plan  (EA/HCP)  for  the 
incidental  take  permit  apphcation.  A 
determination  of  jeopardy  to  the  species 
or  a  finding  of  no  significant  impact 
(FON3I)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Poiirv  .\ct  regulations 
(40  CFR  1506.61. 
DATBS:  Written  comments  on  the 
applicfiiioa  and  E.^i/HCP  should  he 
rii^i-isT'd  on  or  before  September  9, 
H}94. 

ADLilcSSES;  Persons  wishing  to  review 
the  Application  may  obt^tin  a  copy  by 
writing  to  the  Assistant  Regional 
Direpor,  Er.ological  Service;,  U.S.  Fish 
and|VVildlife  Service.  P.O.  Boy  1306. 
.^ibttqufrque,  New  Mexico  87103. 
Pff.i^jns  wishing  to  review  the  EA/HCP 
niav'obtain  a  fopv  by  c.^ntacling  Mr. 
brvan  Arroyo,  Ecolosicii!  Scrvif.es  Field 
Orfice.  U.S.  Fish  and'W'ldlifo  Service, 
611  L.ist  Si.xth  Street,  Suite  407,  Austin, 
Texas  78701  (512/482-5436). 
Documents  will  be  available  by  written 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  (8:00  to  4:00)  at  the  Southwest 
Regional  Office,  Division  of  Endangered 
Species/Permits,  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  1306.  Albuquerque, 


New  Mexico  87103,  or  the  Ecological 
Services  Field  Office  (8:00  to  4:30),  U.S. 
Fish  and  Wildlife  Service,  611  East 
Sixth  Street  Suite  407.  Austin.  Texas 
78701.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  Ms.  Jana  Grote, 
Acting  Field  Supervisor.  Ecological 
Services  Field  Office.  Austin,  Texas  (see 
ADDRESSES  above).  Please  refer  to  file 
number  PRT-793122  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bryan  Arroyo  at  the  above  Austin 
Ecological  Services  Field  Office  address. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "Taking"  of 
endangered  species,  like  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildhfe 
species  if  such  taking  is  incidental  to, 
and  not  the  purpose  of  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

The  Applicant  plans  to  build  a 
residential  development  located 
northwest  of  Austin  near  the 
intersection  of  Ranch  Road  2222  and 
City  Park  Road  in  Travis  County,  Texas. 
The  development  will  occupy 
approximately  116  acres  with  the 
remaining  153  acres  proposed  as  a 
conservation  area.  These  activities  will 
permanently  eliminate  about  107  acres 
of  occupied  golden-cheeked  warbler 
habitat.  The  Applicant  proposes  to 
mitigate  the  incidental  take  via 
preser.ation  and  management  of  about 
153  acres  as  a  golden-cheeked  warbler 
preserve  through  a  conservation 
easement.  Additionally,  the  Applicant  • 
will  conduct  territorial  mapping  surveys 
on  lands  adjacent  to  the  proposed 
de\  eiof  nient,  provide  operating  and 
ni'iiij'enanct.  funds  for  the  lands  (on-sire 
153  acres)  lo  be  preserved,  conduct  the 
neces5:.rv  bicliigicil  surveys,  minimize 
clearin.a  of  lots,  establish  a  300-foot 
buff.^r  of  ivo  consiruction  from  a  gokien- 
chjcked  waibler  territory  during  the  . 
breeding  seaso.n.  and  revegetate  with 
r.ntive  plant  species. 

The  Applicant  considered  three 
alternatives  but  rejected  two  of  them 
because  they  were  not  economically 
viable.  " 

James  A.  Young. 

Assistant  Regional  Director.  Ecological 
Sen'ices,  SouttiH-est  Region  12). 
[FR  Doc.  94-19477  Filed  8-9-94;  8:45  ami 
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Notice  of  AvaHabiUty:  Records  of 
Decision  and  Statement  of  Findings  tor 
the  Environmental  impact  Statement 
or.  Retntroductlon  of  the  Gray  Woff  to 

VeUowstone  National  Parlt  an>d  Central 
Idaho 

AGENCY:  Fisn  ai-uj  '.V)l<jj!t'"i.  Scnnf'' 
Inferior 

ACTION:  Notice  of  availabilil  v. 


SUMMAST:  Pvi/suaiit  totb<»  Na'.on.-.J 
.    i-;.;vir;j?-.:r.t.niT;  Pz'/.cy  Act  fN;;F>^).  ;hp 
Uihtt'd  '-t.7'';s  u"5pdr»!:-;'<nt  of 'hf? 
-  In-.'-Ticr.  U.S  Fish  ard  VV.;di3'e  SotT.-i'v. 
(ServKio)  announces  the  avsilabilir-/  of 
tlie  R  'cords  of  C«  cision  and  Sfo'orvjt'nt 
rf  Findings  upon  considers^vMi  r.f  the 
Final  Liivironinental  !mp:><.f  f-.tz^-'wini 
(FEI>S)  for  the  reintrodtittion  of  grey 
wolves  io  Yellowstone  Ngtional  PurR 
and  c-^ntra!  Idaho.  The  FEIS  vr,^s  fih~-d 
with  il-c  Eavirarunnntal  Prnter.t;t:n 
Agenr,\  Oii  May  4,  1994,  and  its 
availability  was  ar.nounced  in  tht> 
pubuc  on  May  13,  1994. 
DATES:  The  Record  of  Decision  mai 
Statement  of  Findings  was  approved  by 
the  Secretary  of  the  Interior  on  hjne  15 , 
1994.  A  concurring  Record  of  Dedsion 
was  approved  by  the  Secrelar,'  of 
Agriculture  oc  July  19, 1994. ' 
ADDRESSES:  The  documents  announced 
in  this  notice  are  available  from:  Gray 
Wolf  Reintroduclion.  U.S  Fish  and 
Wildlife  Service,  P.O.  Box  8017.  HKfena, 
Montana  59601. 

FOR  FURTHBl  IRroRMft-nON  COHrTACT: 
Mr.  Edward  E.  Bai^  at  the  above 
address,  m  telephone  (406)  449-5202. 

SUPPLEMENTARY  ttlFORMATJON: 

BaclcgroHBd 

IJndOT  the  prmisions  of  N-tPA.  the 
Service  prepared  an  environmr.Tta) 
impact  statement  fEIS)  for  tiie 
reintroduction  of  gray  wolves  to  '- 
Yellowstone  National  Park  and  ceiKrdl 
Idaho.  The  conference  report  (Hotise 
Report  No.  102-256)  that  accompanied 
the  1992  U.S.  Department  of  the'toterior 
appropriations  bill  (Public  Law  1Q2- 
154)  directed  the  Service  to  prepare  .hi 
draft  EIS  on  wolf  reintroduction  in 
Yeilowsfone  National  Park  .^nd  cenirGl 
Idaho,  in  consultation  with  the  Na'ionrtl 
Park  Service  and  Forest  Service.  The 
conference  report  further  directed  th,it 
the  EIS  cover  a  bread  range  of 
alternatives  and  follow  norm-T? 
distribution  patterns  including 
appropriate  Congressional  disfribi.ijon. 
The  1 993  U.S.  Department  of  the 
Jnterior^ppropriations  bill  (Public  Law 
102-381>  directed  the  Service  to  fiiialize 
the  EIS  and  stated  diat  it  expected  the 
preferred  aitemstivc  to  coufosm  to 
existing  taw. 


Tby  Servif.e  evaluated  and  cimsidereil 
aitPHjative.s  for  the  long  range  rfvcnvi»ry 
and  management  of  wolf  populations  in 
thf»  Yellowstone  Ndtiunal  Park  and 
t.entru  Id^ho  areas  .is  piesenf'.?d  jin  iH'.? 
hLl>  anrl  rtrvie-.vod  iad  ccnsider-d 
ptibjicand  ag"P.ty  c  omir.ent:^.  B^rf^d 
uoar.  that  ev^iiad'icn  and  r^vit^w.  rh^-. 
Sor.iW  srlectc  d  the  Prnoir.t^ed  .\rrj-n 
Alttvnative  a<;  (if;-,..ribed  in  the  FKi.S  for 
tiripirtiDfiitatian.  KoinL-i.-Jured 
popuF.)tions  of  gray  wolves  arw  proposed 
to  be  designat-d  as  nonessmtial 
c>.por;;nor,t>il  pupu;atioi;s  8c:rc:-d!i:g  to 
the  provisions  of  .stUion  lO'i]  of  ihe  At,' 
A  proposed  ncuc^seiri^'  3>periBje.ntal 
populiticn  ri;Je  w>i!  be  pubijsned  jn  th-i 
Federal  Register  and  piovid-d  U.-i 
rovje-.v  by  t.he  public.  Based  up^jn  public 
comiricm  and  th«?  results  ofa  ■..imti-iuir.g 
Service-ied  mouiforing  program  to 
document  wolf  breeding  activitv  in 
Montana,  Idaho,  and  WvG.-r;r;g,'the 
Scr\ice  will  decide  wl.ether  to  issu«  and 
implement  a  final  rule  as  soon  as 
practicable.  The  process  to  establish 
these  regulatory  guidelines  and  the 
opportunity  for  public  comment  will  be 
Vkddely  pubhcized.  This  determication 
was  based  on  a  thorough  analysis  of 
environmental,  social,  economir,  ami 
similar  considerations. 

On  June  15, 1994,  the  Secretary  of  the 
Interior  approved  a  Statement  of 
Findings  and  Record  of  Decision 
adopting  die  selected  alternative.  On 
July  19. 1994.  the  Secretary  of 
Agriculture  approved  a  concurring 
Record  of  Decision.  These  documents 
are  available  from  the  office  named 
above  under  ADDRESSES. 

Dated:  August  4,  1994. 
Mollie  H.  Beattie, 

DiKctor.  U.S.  Fish  and  Witdtife  Service 
IFR  Doc.  94-19452  F^IH  8-9-94:  >?;4.S  am| 
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Minerals  Management  Service 

Information  CoMection  Suismitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Review  Under  the  Paperwork 
Reduction  Act 

Tho  proposal  ft^r  the  i  olIactiof3  r«f 
inforrration  listed  below  has  been 
submitted  to  OMB  for  approval  u.ndf^r 
the  provisions  of  the  Paperwork 
Reduction  Art  (44  U.S.C.  Chapter  35). 
Copie.s  of  th<j  prcposed  collections  rjf 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bux-nau's  / 
Clea.-ance  Officer  at  the  t«lephon'i 
number  listed  below.  Comment.^  and 
suggestions  on  tJie  proposal  should  be 
made  directly  to  the  Bvueau  Clearance 
Officer  and  to  the  OfHce  of  Management 
and  Budget;  Paperwork  Eleduction 


Project  (1010-0006):  W.^sbiDgtou.  D.C 
205G3,  folfiphone  (202)  395-7340'  wjtk 
copies  to  Chi.-f,  Eni^neering  and 
Stand.irds  Braiitih;  Engireerir.g  ,ind 
Tp<,hr,.}iony  Division:  M.j;i  Stop  4700. 
Minerals  Mo)Mj:>^in'"-Dt  Servrce;  38i 
E1d«n  Sfn.'ijf  li  rn.-fon.  Virsi-Ma  2'"''7((- 
4817  J* 


Titk:  L'.,-i,; 


,  <  !  Uilphi:  .jr  l>l  .iiid  Gan 


in  the  Ou*  ?r  C.:r/j.-*^r»ta]  :>--  f  (jo 
CKS  Pa.t  256) 

OMB  apfio-  ii  n^j-iber  !010-G^■■H:;^  • 

Ab3?.;ict   P^!.'pijrc.-.i:.s  s^hf.iit 
iriforr.'ir.tiGn  neccssarv  for  NfW.S  to 
detern::.ie  ;vhich  'r^'ts  vi,;!!  be  ieasf  <f. 
to  identify  an-as  forenvi.roncientai 
<:tud>  and  fiirthfr  considerg'ior  U-a 
leasing,  and  to  detemii.ne  if  the 
applicant  or  bidder  for  an  Outer 
Cor.tin.-ntal  Shelf  (OCS)  lease  is 
qualifit-d  Ic  hold  sucii  a  ler^se. 

Bureau  form  nu^nbers:  None 

Frequency:  On  occasion 

Description  of  respondents:  Federal 
OCS  oil  and  gas  lessees,  potential 
bidders,  and  the  public 

Estimated  completion  tinw;  3. #6  honrs 
(rounded) 

Annual  responses:  5,300 

Annual  burden  honrs:  18.344 

Bureau  clearance  officer:  Arthur 
Quinfana,  (703)  787-1239. 
Dated:  July  1.  1994 

EP.  DMWBtogq. 

Acting  Deputy  Associattf  Direeforfar 

Operations  ami  Safety  Management. 

IFR  Doc  94-19470  Filed  »-9-94:  8:45  ami 
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National  Park  Service 

National  Regis|er  of  Historic  Places; 
NotMc^ion  of  Pending  Nominatens 

Nominations  for  the  fiiUowing 
properties  being  considered  for  lisliug 
in  the  National  Kegi.st«r  were  received 
by  the  National  Park  Service  boibre  July 
30.  1994.  Pursuant  to  §60.13  of  36  CFR 
Part  60  WTitten  coiriraents  concerning 
the  significance  of  these  propert;es 
under  the  National  Register  criteria  f.w 
evaluation  may  be  forward<?d  to  the 
National  Register.  National  Park  .S«:n.ice. 
P.O.  Box  37127,  Washington,  DC. 
20013-7127.  Written  comments  sho.dd 
be  submitted  br  Ajf.'^iit  23,  1994. 
Antoinette  J.  Lee, 

Action  Chii'f  of  Rpgislration.  \ot:-inct 

n-^giktcr. 

DISTRICT  Qt  COl.lMBr.'l 

Distrkt  gf  Caiuiakia  State  Eipiivaleat 

Alhan  Toivirs  Apanment  BuilcUng 
I  Apartment  Buildings  in  Wabirtpoa,  /X; 
MPS),  3/00  Mossactiusetis  Avp..  NVV  . 
Washington,  94001040 
ApartmeHt  Buiidiag  at  2225  N  Stnsit 

(.Apartme}ai  Baddiitg^  w  IVosiiwgjo/j.  DC, 


0 
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MPS).  2225  N  St..  NVV..  Washington. 

94001043 
Augusta  Apartment  Building  (Apartment 

Buildlhgs  in  Washington.  DC.  MPS).  1151 

New  Jersey  Ave.  (216  New  York  Ave.), 

NW..  Washington,  94001032 
Cairo  Apartment  Building  (Apartment 

Buildings  in  Washington.  DC.  MPS).  1615 

Q  St..  NW.,  Washington,  94001033 
Cathedra]  Mansions  Apartment  Buildings 

(Apartment  Buildings  in  Washington.  DC. 

MPS).  2900,  3000  and  3100  Connecticut 

Ave..  NW..  Washington,  94001037 
Champlain  Apartment  Building  (Apartment 

Buildings  in  Washington.  DC,  MPS).  1424 

K  St.,  NW.,  Washington,  94001042 
Gladstone  and  Hawarden  Apartment 

BuildingsJAgartnieiti'^uItdin^  in 

JonToCMPS).  1419  and  1423  R 
t.,  NW.,  Washington,  94001034 

!  Garden  Apartment  Buildings 

(Apattmint  Buildings  in  Washington.  DC. 

MPS).  4912  New  Hampshire  Ave.,  208, 

222,  236  and  250  Farragut  St..  4915  3rd  St. 

and  215.  225  and  235  Emerson  St.,  NW.. 

Washington.  94001031 
Harrison  Apartment  Building  (Apartment 

Buildings  in  Washington.  DC.  MPS),  704 

3rd  St..  NW..  Washington.  94001036 
Jefferson  Apartment  Building  (Apartment 

Buildings  in  Washington.  DC,  MPS),  315  H 

St..  NW..  Washington,  94001046 
Kennedy — Warren  Apartment  Building 

(Apartment  Buildin§s  in  Washington,  DC. 

MPS;.  3133  Connecticut  Ave.,  NVV. , 

Washington,  94001039 
Lafayette  Apartment  Building  (Apartment 

Buildings  in  Washington.  DC.  MPS).  1605- 

1607  7th  St.,  NW.,  Washington,  94001044 
Luzon  Apartment  Building  (Apartment 

Buildings  in  Washington,  DC.  MPS),  2501 

Pennsylvania  Ave.,  NW.,  Washington, 

94001035 
Myrene  Apartment  Building  (Apartment 

Buildings  in  Washington.  DC,  MPS),  603 

6th  St..  NW.,  Washington,  94001041 
Ponce  de  Leon  Apartment  Building 

(Apartment  Buildings  in  Washington.  DC. 

MPS).  4514  Connecticut  Ave.,  NW.. 

Washington,  94001038 
Roosevelt  Apartment  Building  (Apartment 

Buildings  in  Washington,  DC.  MPS),  1116- 
1118  F  St.,  NE.,  Washington,  94001045  . 

ILLINOIS 

Cook  County 

Lincoln  Park  (Chicago  Park  District  MPS), 
2045  Lincoln  Park  W..  Chicago,  94001029 

IOWA 

'  Cass  County 

McWaid.  fob  A.  and  Rebecca  E.,  House, 
Address  Restricted,  Atlantic  vicinity. 
94001030 

NEW  YORK 

Orange  County 

Hillside  Cemetery.  Mulberr>'  St.,  Middletown, 
94001027 

NORTH  CAROLINA 

Guilford  County 

Irving  Park  Historic  District  (Greensboro 
MPS),  Roughly  bounded  by  Buffalo  Cr.. 


Battl^round  Ave..  Comwallis  Dr.  and  W. 
Northwood  St.,  Greensboro.  94001050 

Henderson  County 

Coxe,  Mary  Mills.  House,  1210  Greenville 
Hwy.,  Hendersonville  vicinity.  94001052 

Mecklenburg  County 

Thrift  Mill.  Former,  8300  Moore's  Chapel  Rd.. 
Charlotte.  94001049 

Pitt  County 

Ayden  Historic  District,  Roughly  bounded  by 
Verna  St..  Peachtree  St..  E.  College  St.  and 
Planters  St.,  Ayden,  94001026 

Rowan  County 

Steele,  John.  House.  1010  Richard  St.. 
Salisbury,  94001051 

Wake  County 

Pern'  Form  (IVake  Countv  MPS).  N'C  2320  S 
side,  E  of  jet.  with  NC  2300,  Riley  Hill 
vicinity,  94001025 

OREGON 

Lane  County 

Working.  James  W..  Flats,  614  Lawrence  St.. 
Eugene,  94001024 

Multnomah  County 

Eugene  Apartments.  2030  NW.  Flanders  St.. 
Portland,  94001023 

Yamhill  County 

Spaulding.  Charles  K..  House,  717  E. 
Sheridan  St..  Nevyberg,  94001022 

PENNSYLVANIA 

Chester  County 

Oxford  Hotel.  Jet.  of  Market  and  N.  3rd  Sts.. 
Oxford,  94001055 

Dauphin  County 

Harris  Switch  Tower.  Pennsylvania  Railroad, 
637  Walnut  St.,  Harrisburg.  94001056 

Indian*  County 

Commodore  Historic  District  (Bituminous 
Coal  and  Coke  Resources  of  Pennsylvania 
MPS).  Roughly  bounded  by  PA  286. 
Vanderbilt  Ave,.  Musser  St.  and  Fisher 
Ave.,  Green  Township.  Connmodore. 
94001057 

Lancaster  County 

Bausmcn  Farmstead  (Historic  Farming 
Resources  of  Lancaster  County  MPS),  1630 
and  1631  Millersville  Pike.  Lancaster 
Township,  Lancaster,  94001061 

Davis.  David,  Farm  (Historic  Farming 
Resources  of  Lancaster  County  MPS).  Til 
Spruce  Rd.,  Earl  Township,  New  Holland, 
940gi060 

Haheck.  Ctjristian,  Farm  (Historic  Farming 
Resources  of  Lancaster  County  MPS).  2301 
Spring  vklley  Rd..  East  Hempfield 
Township,  Lancaster,  94001063 

Herr.  Christian  and  Emma.  Farm  (Historic 
Farming  Resources  of  Lancaster  County 
MPS).  2131  and  2133  South  View  Rd.,' 
West  Lampeter  Township,  Lancaster, 
94001059 

Shreiner  Farm  (Historic  Farming  Resources 
of  Lancaster  County  MPS),  Oregon  Pike  N 
side,  0.3  mi.  E  of  Suncrest  Rd..  Manheim 
Township.  Lancaster,  94001058 


Windom  Mill  Farm  (Historic  Farming 
Resources  of  Lancaster  County  MPS),  3407 
Blue  Rock  Rd.,  Manor  Township, 
Lancaster,  94001062 

Westmoreland  County 

Ligonier  Historic  District,  Jet.  of  Main  and 
Market  Sts.,  Ligonier,  94001054 

SOUTH  CAROLINA 

Clarendon  County 

Alderman's  20  Stores  in  One,  34  and  36 

Brooks  St.,  Manning,  94001047 
Summerton  High  School,  S.  Church  St.. 

Summerton,  94001048 

Orangeburg  County 

Trinity  Methodist  Episcopal  Church 
(Orangeburg  MRA),  185  Boulevard  NE., 
Orangeburg,  94001053 

VIRGINIA 

Charles  City  County 

Poplar  Springs.  17300  The  Glebe  Ln.,-Charles 
City  vicinity,  94001028 

IFR  Doc.  94-19440  Filed  8-9-94;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  337-TA-364] 

Certain  Curable  Fluoroelastomer; 
Compositions  and  Precursors  Thereof; 
Designation  of  Additional  Commission 
Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this  . 
date.  Smith  R.  Brittingham,  Esq.  and 
Teresa  B.  Martinez,  Esq.  of  the  Office  of 
Unfair  Import  Investigations  are 
designated  as  the  Commission 
investigative  attorneys  in^e  above- 
cited  investigation  instead  of  Smith  R. 
Brittingham,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  August  2,  1994. 

Lynn  I.  Levine, 

Director,  Office  of  Unfair  Import 
Investigations. 

[FR  Doc.  94-19489  Filed  8-9-94;  8:45  ami 

BILLING  CODE  702O-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[finance  Docket  No.  32537] 

AKron  Barberton  Cluster  Railway 
Company— Acquisition  and  Operation 
Exemption— Certain  Lines  of 
Consolidated  Rail  Corporation 

Altron  Barberton  Cluster  Railway 
Company  (ABCR),  a  wholly-ovraed, 
noncarrier  subsidiary  of  Wheeling 
Corporation  (Wheehng),  has  filed  a 
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notice  of  exemption  to  purchase  and 
operate  certain  rail  lines  and  incidental 
Irackage  rights  of  Consolidated  Rail 
Corporation  (Conrail)  and  its  affiliate, 
the  Akron  and  Barberton  Belt  Railroad 
Company  (A&BB).'  The  Conrail 
properties  consist  of  approximately  14 
miles  of  rail  line  and  19  miles  of 
trackage  rights  located  in  the  vicinity  of 
Akron,  OH.  The  A&BB  property  consists 
of  approximately  19.4  miles  of'rail  lines 
in  Summit  County,  OH. 

Specifically,  the  properties  involved 
in  the  transaction  include  Conrail's 
ownership  interest,  reserved  easement, 
operating  and  trackage  rights  in  the 
Akron  Secondary,  from  milepost  8.0  at 
Cuyahoga  Falls,  OH  to  milepost  27.0  at 
Warwick,  OH  (as  well  as  sidetracks 
connecting  with  Conrail's  reserved 
rights  in  the  Akron  Secondary); 
Conrail's  Freedom  Secondary,  from 
milepost  190.05  to  milepost  192.51  at 
Kent,  OH;  and  Conrail's  Rittman 
Secondary,  from  milepost  205.5  at 
Keimiore  to  milepost  216.8  at 
Wadsworth,  OH  (and  connecting 
sidetracks).  In  addition,  ABCR  will 
acquire  A&BB's  Barberton  Belt  Line,      . 
Akron  Extension,  Barberton  and 
Southern  Branch,  and  Fairlawn 
Extension.  Upon  consummation  of  the 
transaction,  ABCR  will  become  a  class 
III  rail  carrier.2  The  proposed 
transaction  was  expected  to  be 
consummated  on  or  after  July  19,  1994.' 
Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Terence  M. 
Hynes,  Sidley  &  Austin,  1722  Eye  Street. 
N.VV.,  Washington,  D.C.  20006. ' 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Decided:  August  1.  1994. 


'  Conrail  owns  50"^  of  the  oiiistanding  >!0(  k  ,i! 
A&BB.  ThE  remaining  shares  are  held  bv  CS.X 
Transportation.  Inc.  (25%)  ami  The  W.heciing  ,Si 
Lake  Erie  Railway  Co:r.pariy  (WSeLE)  (25  o). 

-  This  proceedi.ng  is  related  to  Finance  Do<,kel 
No.  32538.  Wheeling  Corporalion~Cor.U:uicn<  ,■  i:: 
Control  Exemption— Akron  Barhnrton  r/u.cf-r 
)\ai!woy  Company,  whercir.  Wheeling  Corporation 
has  concurrently  filed  a  petition  for  e.veniption  to 
lonlinue  in  control  of  ABCR  when  ABCR  bcco-nes 
A  rail  car.-ier  upon  consuinmatinn  of  the  tran.siv.  i:on 
described  in  this  notice. 

'  By  letter  dated  luly  25.  1994.  Counsel  tor 
Wheeling  and  ,^BCR  advised  the  Commission  t.'-.at 
the  acquisition  had  been  constimniated  on  lulv  20 
1994. 


By  the  Commission,  David  M.  Konschnik 
Director.  Office  of  Proftfedings. 
Vernon  A.  Williams, 
Acting  Sfcnhiry'. 

ITR  Doc.  94-19545  Filed  &-^94.  8:45  am) 
BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  LABOR 

Women's  Bureau  and  the  Office  ot  the 
Assistant  Secretary  for  Administration 
and  Management;  Correction  to  the 
Solicitation  for  Grant  Applications 
(SGA)  94-03,  Women  in 
A^renticeship  and  Nontraditional 
Occupations  (WA-NTO)  Act  for  Fiscal 
Year  1994 

AGENCY:  Women's  Bureau.  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management,  DOL. 
ACTIOM:  Correction. 


SUMMARY:  In  Federal  Register  notice. 
Vol.  59.  No.  124,  VVednesdav,  June  29, 
1994  the  competition  was  announced. 
Since  that  date,  complete  SGA  packages 
have  been  available  to  the  public  upon 
request.  Page  12  of  the  SGA,  make  the 
following  correction: 

To  be  considered  responsive  to  the 
Solicitation  for  Grant  Application 
(SGA).  the  application  must  consist  of 
'the  following  separate  sections  (Note: 
The  technical  proposal  shall  not  exceed 
30  single  side,  double  spaced,  10  to  12 
pitch  typed  pages.  ANY  PROPOSALS 
THAT  DO  NOT  CONFORM  TO  THESE 
STANDARDS  SHALL  BE  DEEMED 
NON- RESPONSIVE  TO  THIS  SGA  AND 
WILL  NOT  BE  EVALUATED. 

Each  proposal  shall  include  a  table  of 
contents  and  an  abstract  which  shall 
summarize  the  proposal  in  not  more 
than  two  (2)  pages  and  a  full  description 
of  the  CBO's  program  for  technical 
assistance,  including  information 
required  in  Section  I,  (])-(,5)  and  Jl.  (aj- 
(c). 

Lawrence  J.  Ku.<is. 

(^ra.nt  Officer 

fFR  Doc.  94-19544  Filed  8-9-94:  8:45  am] 

BILLING  CODE  4510-04-M 


Office  of  the  Secretary 

Advisory  Committee  on  Veterans' 
Employment  and  Training;  Notice  of 
Establishment 

In  acxurdance  with  the  provisions  of 
the  Federal  .Advisory  Committee  AcX 
and  Office  of  Management  and  Budget 
Circular  A-63  nf  March  1974,  the 
S(?cretary  of  Labor  has  established  the 
Advisory  Committee  on  Veterans' 
Hmploynient  and  Training. 


The  Advisor>'  Committee  on  Veterans 
EmphDvmont  and  Training  shall:  assess 
,  the  emplov  merit  and  training  needs  of 
veterans;  determine  the  extent  to  whif:h 
the  programs  and  activities  of  the 
Department  of  Labor  are  meeting  such 
.    needs;  carr>  on!  such  other  activities 
that  are  necessary  to  make  the  reports 
and  reconunendations  required  by  law; 
and.  not  later  than  Julv  1  of  each  year, 
the  Advisory  Committee  shall  submit'io 
the  Secretary  of  Labor  a  report  on  the 
Employment  and  training  needs  of 
veterans. 

The  Committee  shall  consist  of  ai 
least  12,  but  not  more  than  18. 
individuals  appointed  by  the  Secreta.'-\ 
of  Labor  to  serve  as  members  of  the 
Advison  Committee,  consisting  of: 
representatives  nom.inated  bv  veterans 
organizations  that  are  chartered  by 
Federal  law  and  have  a  national 
employment  program;  and  not  more 
than  6  individuals  who  are  recognized 
authorities  in  the  fields  of  business, 
employment,  training,  r^abilitation.  or 
labor  and  who  are  not  emplovees  of  the 
Department  of  Labor. 

The  Advisory-  Committee  will  report 
to  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training.  It  will 
function  solely  as  an  advisor>>^ljody  and 
in  compliance  with  the  provisions"of  the 
Federal  Advisory  Committee  Act.  and 
its  charter  will  be  filed  under  the  Act. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Advisory 
Committee  on  Veterans'  Employment 
and  Traini.ig.  .'^uch  comments  should  be 
addressed  to:  .Mr.  Thomas  S.  Keefe. 
Special  Assistant.  Office  of  the  Assistant 
Secretan-  for  Veterans'  Emplovment  and 
Training.  U.S.  Department  of  Labor.  200 
Con.stitution  Avenue.  NW.,  Washington. 
DC  20210.  telephone  (202)  219-9116. 

Signed  si  Wa^hir.g'on.  DC.  this  4!h  dnv  of 
August  iinj 

Robert  B.  Reith. 

Spcretan,  -f'uihor 

IFR  Do<_    q4-iq54.H  |j!.-d  «-9-94;  8:45  amj 

BILUNG  CODE  4S10-23-M 


Mine  Satety  and  Health  Administration 
Petitions  for  Modification 

The  fni'owjr.e  parti(>s  have  filed 
petitions  tc  niodif;,  the  application  ui 
n;andatorv  safetv  standard.s- under 
section  101(l)  ol  the  Federal  Mine 
Safety  and  Health  .Act  of  1977. 

1   H.  I..  S.  W.  Coal  C:ompanv 

IDo(  Kt-i  So  M-'J4-li)(MJ| 

H  L.  &  W.  Coal  Companv.  14  Maple 
Street,  Pine  Gro\e,  Pennsylvania  179().3 
h.ts  filed  ,1  pet.tion  to  modifv  the 
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applicalion  of  SOC^FR  75.335 
(construction  ef  seals)  to  its  H.  L.  &  VV. 
Slope  No.  2  [ISX  No.  36-07269)  located 
in  Schuylkill  County.  Peimsj'lvama.  The 
petitioner  requests  a  modification  of  the 
standard  to  pennit  alternative  methods 
of  seal  consbuction  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficuhy  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings:  to  accept  a  design  criterion  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  sea! 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 


2.  H.  L.  &  W.  Coal  Company  < 

1  Doclcet  No.  M-S-MIOI-CI-  ' 

H.  L.  &  W.  Coal  Company.  14  Maple 
Street,  Pine  Grove.  Pennsylvania  17963 
has  Filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(underground  electrical  installations)  to 
its  H.  L.  «c"W.  Slope  No.  2  (l.D  No.  36- 
07269)  located  in  Schuylkill  County.      ' 
Pennsylvania.  As  an  alternative  to 
removing  the  batteries  and  transporting 
them  in  the  gunboat  to  the  surface  for 
charging,  the  petitioner  proposes  to 
charge  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  the  intake  air 
which  is  used  to  ventilate  the  charging 
.  ftaFion  continue  through  its  normal 
route  to  the  last  open  crosscut  and  intc 
the  monkey  airway  (return).  The 
petitioner  asserts  that  the  proposed, 
alternate  method  would  provide  at  it-ast 
the  same  measure  of  protection  a^ 
woi'ld  the  mandatory  standa.'-d. 

3.  H.  L.  &  W.  Coil  Company 

IDocketNo  Vl-34-;n:-Cl 

H.  L.  fit  \V.  Coal  Company.  14  Maplt- 
Street.  Pine  Grove,  renr.sykania  1796.5 
has  filed  a  petition  to  modify  the 
ipplication  of  30  CFR  75  360  (precrhi:: 
e/camination!  in  its  H  L  &  W  Slope  No 

2  f!.D.  No.  36-072L>r;  located  in 
Schuylk:!!  Cour.:y.  Pf  nnsvlvania  Tl\e   ' 
petiti.o.ner  prcpo<^es  to  t-xamine  t;ac:h  ':etjt 
tor  physical  damsge  from  the  slope       «• 
^unbofit  during  the  p'f.'shir  F'\-aniin.at;on 

.  jfter  an  nw  quanti'y  rpading  ;s  taker, 
mby  the  intake  portal  and  to  test  for  rh'- 
quantity  .H::d  quality  D^air  at  the  mtakf^' 
air  split  location.?  off  ths  slont^  in  the 
gangway  portion  of  the  working  seclior. 
The  petitioner  proposes  to  physically 
examine  the  entire  length  of  the  siop" 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
(,•.  ould  pro\-ide  at  least  the  same 


measure  of  protection  as  would  the 
mandatory  standard 

4.  H.  L.  Ic  VV.  Coal  Company 

(Docket  nio.  M-94-103-C! 

H.  L  tc  \V.  Coal  Company.  14  Maple 
Street.  Pine  Grovei  Pexmsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(bKl).  (4). 
and  (5)  {weekly  examination)  to  its  H.  L. 
&  W.  Sl»pe  No.  2  (l.D.  No.  36-07269) 
located  in  Schuylkill  County . 
Fennsylfc'ania.  Due  to  hazardous 
conditions 'and  roof  falls,  certain  areas 
of  the  irttake  haulage  {>iope  and  prima»-\ 
escapeway  cannot  be  U^veled  safely. 
The  petitioner  proposes  to  examine 
these  areas  from  the  gunboat./slope  car. 
with  an^ltemative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  e.xamine 
these  areas  for  hazardous  conditions 
once  a  nion;h  The  petitioner  asserts 
that  theproposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatCT.'  standard. 


5.  H.  L.  &  W.  Coal  Company 

(Docket  No.  M-94-104-C1 


\ 


H  L.  fc  W  Coal  Company,  14  Maple 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75. 1 100-2(a)(2! 
(qu.^ntit,'  and  location  of  firefighting 
equipment)  t.T  it«  H.  L.  &  VV.  Slooe  No 
2  {\.D.  No.  36-0^269)  located  in" 
Schuvikii!  County,  Pennsylvania  The 
petitioner  proposes  to  use  only  portable 
fire  extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storagp  are  not 
practical.  The  petitioner  asserts  that  the 
prgpcsad  alternate  method  would 
provide  at  least  the  .same  measure  of 
p'o'o^.iion  as  would  the  mandatory 
standarh 

6.  H.  L.&  U'.  Coal  Cnmpain 

iDu'ketK.o  W-'i4-t{j=^-C:l 

H.  L.  Sc  VV  Coa!  Company.  14  Maple' 
Street. !  'in?  Grove.  Penn.syivani-3  179B3 
has  file  1  a  pstition  to  modify  the 
o.pplicaionef  30CFR  75.1200id)&  (i) 
(mine  iHHp!  •)  i*i  H.  L  ti  VV  SSuPe  Nr- 
2  (l.D.  :.o  36-0 72S9)  located  in' 
Schuyltill  County.  Pennsylvania.  The 
pptitinijer  proposes  to  use  cror<s-sectioiv.s 
inst-^adiaf  con'our  lines  tl:rough  the 
;;:'.il,f-  s'ope,  a!  locations  of  rock  tunnel 
cnnneLLons  'tjetween  veins,  and  at  1.000 
feet  intervals  of  adv.mce  from  the  intake 
slope  arid  to  limit  the  mapping  of  mine 
working?  above  and  below  to  those 
prespp.t  within  100  feet  of  the  ve:n  beir.g 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels 


15128.^5 

(a)         \ 


The  petitioner  asserts  thert  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as , 
would  the  mandatory  standard. 

7.  H.  L.  &  W.  Coal  Canqiany 

(Docket  No.  M-94-106-CI 

H.  L.  &  W.  Goal  Company.  14>Iaple 
Street.  Pine  Grove.  Pennsylvania  17963 
has  filed  a  petition  to  modi fv' the 
application  of  30  CFR  75.1202-1(8) 
(temporary  notations,  revisions,  and 
supplements)  to  its  H.  L.  &  VV.  Slope  No. 
2  (ID.  No.  36-07269)  located  in 
Schuylkill  County.  Pennsylvania. The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  on  an  annual 
basis  instead  of  the  required  6  month 
interval  and  to  update  maps  daily  by 
hand  notations.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Energy  West  Mining  Company  . 

(Docke:  No.  M-94-107-CI 

Energy  West  Mining  Company. P-O. 
Box  3 10.  Huntington,  Utah  84S  ' 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.804(a) 
(underground  high-vollage  cables)  to  Us 
Deer  Creek  Mine  (ID.  No.  42-00121) 
located  in  Emery  County,  Utah  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  the  use  of  Anaconda 
Type  SHD-^GC.  Plralli  Type  SHD- 
Center-GC.  or  Tiger  Brand  Type  SHD- 
CGC  MSHA-approved  flame  resistant 
cables  with  a  flexible  No.  16  A.VV.G. 
grou.^G  check  conductor  Tor  the  ground 
continuity  check  circuit,  on  high-voltage 
longuall  sy.stems.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Sky  High  Coal  Company 

IDol'no!  .No.  M-94-108-Ci 

Sky  High  Coa!  Company.  R.D.  #4,  Box 
3"i3.\.  Pine  Grove.  Pennsylvanm  17963 
has  ttlpd  a  petition  to  modify  the 
application  nf  30  CFR  75.33.T 
(':onstr'jc:tinn  of  seals)  to  rl->  L  \'  No".  3 
Slope  I'i.D.  No.  .<6-08405i  located  in 
Schuyikii!  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
ot  seal  construction  using  wooden 
ruaterials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  in 
the  10  psi  range:  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
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for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  leas; 
the  same  measure  of  p:otec;io.n  ss 
would  the  mandafor>  standard 

10.  Sky  High  Coal  Company 

jDockef  No.  M-94-109-C; 

Sky  High  Coal  Compar.v.  R  D  =A.  Box 
393A.  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modih  the 
application  of  30  CFR  "5  360  (preshift 
e.xamination)  to  its  L.  V.  No  3  Slope 
(l.D  No.  36-08405)  located  in 
Schuylkill  County,  Pennsylvania.  Th? 
petitioner  proposes  to  examine  each  seal 
for  physical  damage  from  the  slope 
gunboc.t  during  the  preshifl  pxam;naiicn 
after  an  air  quantity  reading  is  taken  in 
by  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  working  section 
The  petitioner  proposes  to  phvsicaily 
examine  the  entire  lengLhi  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  Sky  High  Coal  Company 

IDocket  No.  M-94-nO-CJ 

Sky  High  Coal  Company.  R.D  S4   Box 
393A,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364[b)  (1).  (4). 
and  (5)  (weekly  examinafion)  to  its  L.  V. 
No.  3  Slope  (I.b.  No.  36-08405)  located 
in  Schuylkill  County,  Pennsylvania.' 
Due  to  hazardous  conditions  and  roof 
falls,  certain  areas  oi  the  intake  haulage 
slope  and  primary  escapevvay  cannot  be 
traveled  safely.  The  petitioner  proposes 
to  examine  these  areas  from  the 
gunboat/sldpe  car  with  an  altemslive  air 
quality  evaluation  at  the  sections  in;ikr> 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  once  a  month.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  ^nn.e 
measure  of  protection  as  would  the 
mandatory  standard, 

12.  Sky  High  CoaJ  Company 

IDoc  ket  No.  M-q^-ni-C] 

Sky  High  Coal  Companv.  R.D.  S4.  En\ 
393 A,  Pine  Grove,  Pennsylvania  \T»f3 
has  filed  a  petition  to  modify  the 
application  of30  CFR  75  nbo-2(c!Ji2j 
(quantity  and  location  of  fircfiphting 
equipment)  io  its  L.  V.  No.  3  Slope  {].D 
No.  3G-084(!,-'j  located  in  .Scliuylkili 
County,  PfMinsylvanid.  The  peiiticnrr 
proposes  to  um'  only  portable  fire 
extinguishers  to  replace  existing 
-(  quirenip-i's  '.-,  licre  rock  dust,  water 


cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  thai  ih«- 
proposed  alternate  method  would 
provide  al  least  the  same  measure  of 
protection  e^  would  the  mandatory  ^ 
standard. 


13.  Sky  High  Coal  Company 


\^ 


iDotk>-;  .\o  M-v<4-u2-<;:i 

Skv  High  Coal  Companv.  R  D  s4.  Ec\ 
393A.  Pine  G-'ove.  Pennsvlvana'',  "963 
has  filec  a  petition  tc  mod;f\  the 
applif  ation  of  30  CFR  75  1200  (di  &  (i) 
[mine  mepMo  its  L.  V  No  3  Slop^  :i  D 
No.  36-08405]  located  in  Schu^  .i...; 
County.  Penns\ivania  The  pctiticner 
proposes  to  use  cross-sections  instead  c : 
contour  lines  through  the  intake  slope. 
at  locations  of  rock  tunneJ  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  rr..:.^ 
workings  above  and  below  to  those 
pre.sent  within  100  feet  of  the  \e:n  beir.r 
mined  except  when  veins  are 
interconnected  to  other  veins  be\  end 
the  100  feet  limit  through  rock  tunnels 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

14,  Sky  High  Coal  Company 

iDotket  No.  M-94-n3-Ci 

Sky  High  Coal  Company.  F..D  s4.  Bex 
393A.  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modi^  the 
application  of  30  CFR  75  1 202-1  (a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  L.  V.  No.  3  Slope 
(ID  No.  36-08405)  located  in 
Schuylkill  County.  Pennsylvania  The 
petitioner  proposes  to  revise  ana 
supplement  mine  maps  on  an  annual 
basis  instead  of  the  required  b  month 
interval  and  to  update  maps  daih  b\ 
hand  notations.  The  petitioner  asserts 
that  the  proposed  alternative  method 
v.-ouid  provide  at  least  tiie  same 
measure  of  protection  as  wouid  thr 
mandatory  standard 

15,  Consolidation  Coal  Compans 

iDo'ktt  Nt,  .M-94-114-C] 

Consolidation  Coa]  Con.par.v.  I&C'C 
Washington  Road.  Pittsburgh. 
Pennsylvania  15241-1421  has  fiied  s 
petition  to  .n-.odify  the  applicaticn  -f  5C 
CFR  75  503  (permissible  eier'nc  fare 
f-iUirment,  maintenance)  to  its  Dilv.crth 
Mine  (ID.  No.  36-04281)  located  in 
Greene  Countx .  Pennsylvania.  Thr 
petitioner  propo^os  to  use  800  let  t 
trailing  cibies  with  three-phase  48C  vol; 
to -supply  power  to  loading  machines, 
shuttle  cars,  roof  bolters  and  section 
ventilation  fans  while  developing 
Innpuall  jiiinels.  The  pelitionrr  slaio 


that  the  cables  wouid  not  be  smaller 
than  No.  4  A.VV.G  for  the  ventilation 
fans,  center  bolters,  and  shuttle  cars  a.-.c 
not  smaller  than  No  2  A.W.G  for  th» 
loading  machines;  and  that  adequ&t*- 
training  would  be  provided  to  ali  miners 
designated  necessary  by  the  operator 
The  petition«^r  asseris  that  the  prfipcseo 
alternate  method  would  provide  at  'r.;--- 
ti.e  same  measure  of  protection  as 
'voiild  the  mandatory  standard. 

16.  R  &  S  Coal  Companv 

,;:tc!K»-:  No  .M-M-lli-C.l 

R  &  S  Coal  Company,  8  West  Main 
Street.  Goodspring,  Pennsylvania  179!:.1 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoistinp 
equipment.  general)  to  its  Primrose 
Slope  (l.D  No.  36-08221)  iocated  in 
Schuylkill  County.  Pennsylvania 
Because  <if  the  steep,  frequently 
changing  pitch  and  numerous  cur\i  s 
and  knuckles  in  the  m.ain  haulage  sicpt- 
the  petitioner  proposes  to  use  the 
P'.inLoat  without  safety  { atches  in 
transporting  persons.  As  an  ait«'rncli\e 
when  using  the  gunboat  to  transport 
persons,  the  petitioner  proposes  to  ui-r- 
an  incTeased  rope  strength  saH\  factor 
and  secondary  safety  connections  which 
are  securely  fastened  around  the 
gunboat  and  to  the  hoisting  rope  above 
the  main  cormecting  device.  The 
petitioner  asserts  that  the  propose(i 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

17.  Genwal  Coal  Company 

.'Docket  Nr  M-94-ll&-Ci 

Crenwal  Coal  Company.  P  O.  Box 
1420.  Huntington.  Utah  84528  has  fijec 
a  petition  to  modify  the  application  of 
30  CFR  75  350  (air  courses  and  ht-li 
haulage  entries)  to  its  Crandall  Cnnvon 
Mine  (ID  No.  40-01715)  located  in 
Emery  County,  Utah.  The  petitir  .-.er 
p.'oposes  to  use  belt  air  to  ventiLjie  tne 
fhce  area  and  to  install  a  low-lc\cl 
(.-.rbon  monoxide  detection  system  that 
would  provide  both  visual  and  ai:d,ble 
alarm  signals  as  an  early  warning  device 
m  belt  entries  used  as  iiitako  air  roursp<.. 
which  would  provide  two  separ;;te  and 
distinct  intake  air  cscapeways  to  the 
miners  u  orkmg  in  the  development 
sections  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  ut  le.ist  the  same  measure  of 
protection  as  would  the  mandatory 
standard 

Request  for  Comments 

Persons  interested  in  these  p«titions 
r.-.ay  furnish  written  comments.  These 
comments  must  be  fijed  with  the  Office 
of  Standards.  Regulations  and 
\  .inarces.  Mine  Safety  and  Health 
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Administration.  Room  627,  4G15  Wilson 
Boulevard.  Arlington.  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9. 1994.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  August  1.  i994 
Patricia  W.  Silvey. 

Director,  Office  of  Standards.  Reguiationst. 
and  Variances. 

|FR  Doc  94-19471  Filed  a-9-94;  8;45  ami 
BiLUNC  C00€  4S10-43-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Meeting 

In  accordance  with  the  Federal 
Advisory  Commhtee  Act  (Pub.  L.  92- 
463,  aa amended),  the  National  Science 
Foundation  announces  the  folloiving 
meeting: 

Name  CommittBe  of  Visitors  for  ftesearth. 
Evaluation  and  Dissemination. 

Date  and  Time:  August  25,  1994.  9:00  an: 
to  5.00  p.m.  August  26.  1994.  9:00  am.  to  1 J 
Noon. 

Place:  Room  ?\0,  National  Sc'Piue 
Kotindation.  4201  Wilson  Bo'uievard. 
.Arlington.  VA  22230. 

Type  of  Meeting:  ClC'ed. 

Contact  Person:  Dr.  Daryi  ChuBin.  Divisi.  .;•. 
Direcf-ar.  4201  Wilson  Boulevard,  Room  8=i'i 
Arlington.  VA  22230  Tei^phorf  (703!  tOB- 
1650. 

Purpose  of  Meeting:  To  carry  out 
Con'.init'ee  of  Visitors  (COV)  review, 
including  examination  of  derisions  on 
proposals,  reviewer  comn-.ent<!,  and  other 
privileged  materials 

Agenda:  To  provide  nversigtu  rrview  of  the" 
trai'iation  Program.' 

Reason  for  Closing:  Tne  met' ting  is  c'o^eU 
;j  'he  public  becau.se  the  Commutee  ;s 
rvKrtwing  proposal  aciinns  ttiat  will  inciudt- 
privileged  intellfictual  proper';,  and  persoac 
mforrnjtion  that  could  hann  ird.\"idua!s  if 
they  were  disclosed.  If  dis(:;;ssiOMS  were  op-  :: 
'II  the  nublic,  these  matters  that  ure  ewm;i' 
i:nd--.r  5  L  .S.C.  5=i2b1c)  (4)  and  (f>l  ot  the 
Ciovernment  in  the  Sunshine  .Ati.woiild  !«• 
•iniproperiy  distlosiid. 

Od.'ed:  .August  5.  19<)4 
•M.  Rebecca  Winkjer, 
Qirnmsttep Management  Gjfurr 
li-R  Doc.  94-19502  Filfd  K-9^04  h  a  '.  ani! 
eii.UNG  CODE  7555-01-*! 


Specia!  Etuphasis  Panel  in 
Geosciences;  Meeting 

U\  accordance  witli  the  Fedfral 
.■\ilvisory  Committee  Act  (Pub  L.  92- 
4bi].  as  amended),  the  National  Scienc.*' 
ruiinddtion  announces  thr  following 
c.eetlng. 


Name:  Special  Emphasis  Panel  in 
Geoscieaces. 

Date  acd  Time:  August  23-26, 1994  from 
8:30aiTi  to  5:00pm. 

Place:  Natior.al  Science  Foundation, 
Division  of  Atmospheric  Sciences.  4201 
Wilson  Blvd..  Room  770  and  730.  Arlington. 
VA  22230. 

Type  of  Meetino^losed. 

Contact  Perso.ijHlF.  Robert  M.  Robinson. 
Program  Direcor  lot  the  Upper  Atmospheric 
Facilitiei,  Division  of  Atmospheric  Sciences, 
Room  775,  National  Science  Foundation. 
4201  Wilson  Blvd.,  Arlington,  Virginia  . 
22230.  Telephone'  number  is  {703!  306-1531 

Purpote  of  Meeting:  To  provide  a 
comprehensive  review  of  the  Coupling 
Energetics  and  Dynamics  in  Atmospheric 
Regions  (CEDAR)  proposals. 

Agenda:  To  :  ■'.  ew  and  evaluate  the 
Coupling  Energeiics  and  Dynamics  in 
Atmospheric  Regions  (CEDAR)  proposals 

Reason  for  Clo'jing:  The  materials  being 
revie-.k-ed  include  information  of  a 
proprietjry  or  canfidentid'  nature,  including 
technical  information,  financial  data:  and 
personal  information  coiicerning  individual.-; 
associated  with  the  proposals.  These  matters 
are  exen^pt  under  5  U.S.C.  552b(cl.  (4)  and 
(6)  of  tha  Government  Sunshine  Act 

Dated:  .August  5.  1994 
M.  Rebecca  Winkler,' 
Corn.-iifJet"  Mcnagement  Office 
|FR  Do.  ,  94-1950  !  Filed  8-9-94;  8:45  ami 
BILLINS  COOE  75Si-0i-M 
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NUCLEAR  flEGULATORY 
COMMISSION 

Docket  No.  50-213 

Connecticut  Yankee  Atomic  Power  Co. 
(Haddam  Neck  Plant);  Environmental 
Assessment  and  Finding  of  No 
Significan!  Impact 

Th>'  U.S.  Nuclear  Rrgulatory    > 
Cuitinuision  'ihe  Coniinission)  is 
cn;;s!(iating  issu.Tnce  o!  an  aniendir.ent 
to  f  aciljiv  Op'rati.ng  Lirer.:^^  No  DPR- 
()1   •s-.Lipd  to  Cor.necticut  Yankt^r; 
.\'i;tTiu;, P<;\ver  Company  (CY.\PCO.  th'^ 
lif.i'jist'e),  for  oiMTarion  of  the  Kdddan^. 
NecN  i'Jdnt,  locateii  in  Middlesex 
Co'TiUvtCfinnecticiit 

Environmental  Assessment 

ldrn.t:ik-ation  of  the  Proposed  Action 

Tlv  oropos^Hl  a<;if:i^dr;ient  wi!!  revise 
thn  f  [.(ddain  ,\ei.k  Tei.hnical 
Specifitatlons  (TS)  to  cillow  an 
intreasi^d  limit  for  fue!  en.-ichnionl.  The 
chriani.'ivviil  dilow  the  s'orage  of  fuel 
u  I'h  .i;i  enrichment  not  to  exceed  a 
nuii.ai  il  5.0  weight  percent  (vv/o)  LI-2.i5 
in  the  Haddam  Neck  Phmt  new  and  ' 
spent  fuel  stnrrttii  racks  The  proposed 
action  ts  iti  dci.urdaiu.e  with  the 
licensfif!  s  ame.idment  request  dated 
lantiarv  6,  1MM4,  as  supplemented  March 
Ifi,  '.'1*1 


The  Need  for  the  Pmposed  Action    . 

The  current  new  and  spent  fuel 
storage  rack  maximum  nominal 
enrichment  is  3.9  w7o  U-235  for 
Zircaloy  clad  fuel  and4.t)  w7o  U-233  for 
stainless  steel  clad  fuel.  Theiicensee 
has  changed  fuel  vendors  and  has 
ordered  higher  enriched  fuel  (5.0  w/o 
U-235)  for  the  upcoming  outage 
scheduled  to  start  in  January  1995,  The 
TS  change  is  necessary  for  the  storage  of 
the  new  and  eventually  used  fuel  in  the 
new  and  spent  fuel  storage  racks.  The 
licensee  is  planning  to  go  to  a  longer 
cycle,  which  requires  the  use  of  the 
higher  enriched  fuel. 

Environmental  Impac:'^  nf  the  Proposed 
Action  t 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS  The  staff  has  concluded  that  the 
analysis  methods  used  are  acceptable 
and  capable  of  predicting  the  reactivity 
of  the  Haddam  Neck  Plant  storage  racks 
with  a  high  degree  of  confidence.  The 
licensee  has  analyzed  the  new  fuel 
storage  racks  for  three  different 
configurations  as  required  by  the  NRC 
and  determined  that  the  staff  criteria  are 
met.  Storage  of  fuel  assemblies  with 
nominal  enrichments  greater  than 4.60 
v//o  U-2''5  were  evaluated  by  means  of 
reactiMty  equi'Elencing.  This  concept  i.s 
predicated  on  the  reactivity  decrease 
associated  with  the  addition  of  integral 
fuel  burnable  absorbers  (iFBA).  which 
the  staf*  hd&  found  acceptable  in 
previous  fuel  storage  applications.  Fuel 
in  the  spent  fuel  racks  was  analyzed 
using  i.lte.'naling  rows  of  fresli  and 
burned  (irradiated)  fuel  assemblies.  For 
nominal  storage  eel!  desijin, 
uncert-.inties  due  to  tolerance's  in  fuel 
enrichment  and  density,  fuel  pelkit 
dishiiit;,  storage  cell  i.D.  and  pitch.     . 
stairless  steal  tliickness,  and  B4C  panel 
width  were  acr^ounted  for  as  well  as 
eecpntiic  fuel  positioning.  l"o  enable  thv 
sinr.^he  o;  burned  fuel  assemblies     ' 
initidity  enriched  to  greater  than  3.2 
w/o  1-235,  the  concept  of  burnup 
credit  rf-activity  equivalencing  wa» 
used.  This  anahsis  is  predicated  upon 
the  reactivity  decrease  associated  with 
fuel  depletion  and  has  been  previo'.isl'. 
afcept'-d  by  the  s'aff  for  spent  fuel    ' 
storage  analysis  The  ma.ximum  Keff  o) 
the  alternating  rows  storage 
configuration  was  0.9485  when 
combined  with  all  known  uncertainties 
and  tiieets  the  staff  criteriaofKeff  less 
than  0  M.') 

Tlw  TS  change  will  not  increase  the 
probahiUty  or  consf^quences  of 
accidents,  no  changes  are  being  mttde  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
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significant  increase  in  tke  allowable 
irulividual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  envirorunental 
impacts  associated  with  this  proposed 
TS  a.iiendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  does  iavoU'e  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
'  Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Trie  environmental  impacts  of 
transportation  resulting  from  the  use  of 
more  hfghly  enriched  fuel  and  extended 
burnup  rates  have  been  discussed  in  'he' 
generic  staff^^ssfessment  entitled  "N'RC 
.'\s585is.'nei>l!^of  the  Environmental 
Effects  of  iTranpportatioa  Resulting  fruni 
E.xtended  Fuel  Enrichment  and 
Irradicition."  dated  July  7.  19S8.  and 
published  in  the  Federal  Register  on 
•August  11, 1988 153  FR  30355)  as 
corrected  on  August  24  1983  (53  FR 
32322)  As  indicted  therein,  the 
environmental  cost  coRtribution  of  the 
proposed  increase  in  fuel  enrichment 
and  irradiation  li<nits  are  eaher 
unchanged  or  may  xn  fact  be  reduced 
from  those  summarized  in  Table  S-4  as 
set  forth  in  10  CFR  51.52(c) 

Tnerflfore,  the  staff  concludes  that 
there  are  Jio  significant  radiological  or 
non.'-id;olog!cal  environmental  impacts 
associated  with  the  proposed 
ani.endment. 

Alternatives  to  the  Propoipd  Aitjor 

Sirjc?  the  Commission  has  concluded 
there  .  :s  no  measurable  envirorimental 
impact  associated  with  the  proposed 
amendment.  an>  alteraa:i>x's  with  equal 
o- greater  edvironraentai  impact  need 
!'.o;  be  evaluated.  The  pnncipai 
.^Usrnative  to  the  amenrinient  would  th? 
fj  dsfiy  theamenriment  request  Such 
action  would  not  entiance  the  protection 
ofthB  environment  and  woiild  resui?  in 
ui'.iuritified  cost  to  the  hcnisee 

Al'.fTnath'B  Use  of  Resources 

This  action  does  not  involve  the  ust- 
otrssnurces  not  considered  previously 

!:i  the  Final  Environ.'uen'al-Staier.if'n' 
tor  the  Haddam  Neck  Plant. 

A^^ncies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Connecticut  State  official  regarding  th^" 
environnriental  impact  of  the  proposed 
action  The  State  official  had  nn 

•.'uiimenrs. 
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Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  January  6, 1994.  as  supplemented 
March  16. 1904.  which  are  av'gilable  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington.  DC  20555.  and  at  the  local 
public  docLiiHent  room  located  at  the 
Russell  Libra-}.  123  Broad  Street. 
Middleio-A-n,  Connecticut  06547 

Dated  at  RcckwlJe.  .Manland.  thi<  Zri  dav 
of  August.  1994 

for  th«  Naciear  Rega!a:o.->  Conirr.:s<;o.n 

.Mexander  VV.  Dromerick, 

Actirtg  Dizecior.  Project  Dir^ct^yratf  1-4, 
Division  of  Reactor  Proi>-c.ts — I  II.  Of'tce  o' 
S'uclear  Reactor  Regulation     . 
|FR  Doc  94-19493  Filed  8-9-94,  3  45  an;! 
BILUNQ  COOE  75a0-0t-W 


{Docket  Nos.  50-280,  50-281 ,  50-338.  and 
50-339] 

Virginia  Electric  and  Power  Co.; 
En»/ironmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  US  Nuclear  Regula^ory 
Commission  (the  Commission)  is 
considering  issuance  of  an  ex.eniptior. 
from  certain  requirements  of  its 
resiulatio.-.s  to  Facilitv  Operating  Licrr.^f 
N'os.  DPR-3  2.  DPR-37.  NPF-^,  and 
i\FF-7  issued  to  Virginia  E!ec*r:c  and 
Power  Company,  (the  Lcensee),  for 
opeid'ion  o!  the  Surrv  Power  Station 
Units  1  ar.d  2  located  ;n  Sur.'-y  Count, . 
Virginia,  and  North  j\n.-ia  Power  Station 
Units  \  and  '2.  located  :n  Louisa  Ccuntv , 
V'.r§;nia 

Environmental  Assessment 

IccTxXiiiCQXion  of  Proposed  Acttcn 

The  pTr.i^cied  action  is  in  acco.-dance 
V.  ith  Lhe  licensee's  apphcatiun  dated 
May  27.  1994,  for  e:xemp:;on  f.'-um 
ct-rtain  requirements  o:  2  0  CFR  7  3  5.5, 
"Requirements  for  physical  protection 
of  I;censed  activities  i.a  nuclear  power 
reactors  agai.nst  radiolc^ical  sabotage." 
Th^  exemption  would  allow 
miplemen'at;an  of  a  hand  geometry 
bionietric  system  for  site  access  contro'. 
such  that  picture  badges  and  access 
control  cards  fof  certain  non-employees 
can  be  taken  offsiJe. 


Tbe  Xeed  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  the  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  emd  securitv  organization 

10  CFR  73.55(d),' "Access 
Requirements."  paragraph  (1),  specifies 
that  "licensee  shall  control  all  pointsof 
personnel  and  vehicle  access  into  a 
protected  area."  10  CFR  73.55(d)(5) 
specifies  that  "A  numbered  picture 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  tliat  an  individual  not  em.plo\ed 
by  the  licensee  (i.e  .  contractor-,)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  prcte<rted 
area  *    *    *" 

Currently,  emplovee  and  contractor 
identification  badges,  coupled  with 
their  associated  acce<;s  control  cards,  are 
issued  and  retrieved  on  the  occasion  of 
each  entry  to  and  exit  from  the 
protected  areas  of  the  Surrv  and  North 
Anna  sites  Station  security  personnel 
are  required  to  m.aintam  control  of  the 
badges  while  the  indii  ;duals  are  ofisite. 
This  practice  has  been  :n  effect  at  the 
Surry  and  North  .^nna  Power  Stations 
since  each  operating  license  was  issued. 
Security  personnel  retain  each 
identification  badge,  as  well  as  the 
associated  access  con'ro!  card,  when  not 
in  use  by  Lhe  authonzec  individual, 
within  appropriately  designed  storage 
receptacles  inside  a  bullet-resistant 
enclosu.'^  \ri  individual  who  meets  the 
access  authorization  requirements  is 
issued  an  individual  picture 
identification  card  and  an  induiduri! 
access  controi  card  which  a!lo^^•s  entrv 
into  p.-eauthor;zed  areas  of  t.he  station 
V.hiie  er.tenng  the  plant  m  the  present 
coi-figu.-dtion  a."  £..tho:;zed  mdividuii 
ii  '  screened"  bv  the  required  detection 
equipment  and  by  '.he  issuing  security 
otr.ie-  Having  received  the  badge,  the 
indr.iiir.al  proceed:-,  tc  the  access  po.-tjl. 
inserts  the  access  contro!  card  into  the 
card  re.aders,  enters  a  persona! 
identi. ^.cation  number  'Pl\].  a.nd  passes 
thrc.igh  th^:  turnstile  which  unlocks  if 
t'le  preset  criti.-ia  are  uif  t  O.nce  inside 
the  station,  the  ind^viduaTs  PIN  is  not 
required  m  order  to  fuitlier  util.ze  the 
access  authorization  c^rd 

This  present  procedure  is  !dt>or 
'.ntensiie  since  .sec-uritv  persc.T..ncl  are 
required  to  \-erify  badge  issuance. 
ensure  badge  reL-ievai.  and  maintain  the 
badges  in  onderiy  storage  until  the  next 
entry  into  the  protected  area.  The 
reguhnions  permit  employees  to  remove 
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their  badges  from  the  site,  but  an 
exemption  from  10  CFR  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
-their  badges  offsite  instead  of  returnirig 
them  when  exiting  the  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  appiicalion. 
Under  the  proposed  system,  ail 
individuals  authorized  to  gain 
unescorted  access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  recorded  with  their  badge 
number.  Since  the  hand  geometry  is 
unique  to  ^ach  individual  and  its 
application  in  the  entrv'  screening 
function  would  preclude  unauthorized 
use  of  a  badge,  the  requested  exemption 
would  allow  employees  and  contractors 
to  keep  their  badges  at  the  time  of 
exiting  the  protected  area.  The  process 
of  verifying  badge  issuance,  ensuring 
badge  retrieval,  and  maintaining  badges 
could  be  eliminated  while  the  balance 
of  the  access  procediu-e  would  remain 
intact.  Firearm,  explosive,  and  metal 
detection  equipment  and  provisions  for 
conducting  searches  will  remain  as 
well.  The  security  Q|frcer  responsible  for 
the  last  access  control  function 
(controlling  admission  to  the  protected 
area)  will  also  remain  isolated  within  a 
bullet-resistant  structure  in  order  to 
assure  his  or  her  ability  to  respond  or 
to  summon  assistance. 

Use  of  a  hand  geometry  biometrics 
system  exceeds  the  present  verification 
methodology's  capability  to  discern  an 
individual's  identity.  Unlike  the 
photograph  identification  badge,  hand 
geometrv'  is  nontransferable.  During  the 
ir^al  access  authorization  or 
registration  process,  hand 
measurements  are  recorded  and  the 
template  is  stored  for  subsequent  use  in 
the  identity  verification  process 
required  for  entn.'  into  the  protected 
area.  Authorized  individuals  insert  their 
access  authorization  card  into  the  card 
reader  and  the  biometrics  system 
records  an  image  of  the  hand  geometrv 
The  unique  features  of  the  newly 
recorded  image  are  then  compared  to 
the  template  previously  stored  in  the 
d&tabase.  Access  is  ultimately  granted 
based  on  the  degree  to  which  the 
characteristics  of  the  image  match  tho?e 
of  the  "signHtu.-e"  template. 

Since  both  the  badge  and  hand 
geometry  would  be  necessarv  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verifu  ation  process.  Potential  loss  of  a 
badge  b\  an  individual,  as  a  result  cf 
taking  the  badge  offsite,  would  not 
enable  an  unauthorized  entry  into 
protected  areas. 


The  access  process  will  continue  to  be 
under  the  observation  of  security 
personnel.  The  system  of  identification 
badges  coupled  with  their  associated 
access  control  cards  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area.  Addition  of  a 
hand  geometry  biometrics  system  will 
provide  a  significant  contribution  to 
effective  implementation  of  the  security 
plan  at  each  site. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  signiiicar.t 
radiological  environmental  impact. 
With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with" 
the  proposed  action. 

Alttirndtive  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  imipacts.  The 
environmental  impacts  of  the  proposed 
action  end  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  operation  of  Surry  Units  1  and 
2,  and  North  Anna  Units  1  and  2. 

A};encies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Virginia  regarding  the 
environmental  impact  of  the  proposed 
action.j 

Finding  of  \o  Significant  Impact 

The  Commission  has  determined  not 
to  pr^'pare  an  environmental  impact 
statement  for  the  proposed  e.xemption. 
Based  upon  the  foregoing  environmental 
assessijient.  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  signifirant  effect  on  the  quality  of  the 
hoinan  environment. 

For  feirther  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  May  27.  1994.  which  is  available 
for  public  inspection  at  the 
C'uriniission's  Public  Docum.ent  Room. 
2120  L  Street  N\V.,  Washington.  DC,  and 
at  tlie  local  public  documient  rooms 
located  at  the  Swem  Library,  College  of 
\.  illiaai  and  Mary,  Williamsburg, 


Virginia  23185,  and  the  Alderman 
Library,  Special  Collections  Department. 
University  of  Virginia,  Charlottesville. 
Virginia  22903-2498.  - 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  August  1994. 

For  the  ,\utlear  Regulatory  Commissicn. 

Victor  M.  McCree, 

Aeting  Director.  Project  Directorate  11-2. 
Division  of  Reactor  Projects — ////,  Office  cf 
S'uclear  Recctor  Regulatior\s. 

iFR  Dot  94-19494  Filed  8-&-94,  8:45  air.) 

BILLING  CODE  75SO-01-M 

[Docket  Nos.  50-346  and  50-440] 

Centerior  Energy,  et  al.;  License 
Amendment  Requests  Proposed 
Merger  of  Toledo  Edison  Co.  and 
Cleveland  Electric  Illuminating  Co.; 
Antitrust  Determination 

Pursuant  to  two  separate  license 
amendment  requests  from  licensee 
Centerior  Energy  (Centerior)  dated  June 
2.  1994  and  June  6.  1994,  the  staff 
hereby  notices  the  request  by  Centerior 
to  amend  the  Perry  Nuclear  Power  Plant 
(Pern, )  and  Davis-Besse  Nuclear  Power 
Station  (Davis-Besse)  operating  licenses 
to  reflect  a  new  owner-operator  of  Perry 
and  Davis-Besse.  The  new  owner- 
operator,  temporarily  named 
{ "NEWCO"  by  Centerior,  will  result 
from  the  proposed  merger  between  the 
Toledo  Edison  Company  (TE)  and  the 
Cleveland  Electric  Illuminating 
Corhpany  (CEI) — both  existing  licensees 
and  owners  of  the  Perry  and  Davis-Besse 
facilities. 

The  staff  has  interpreted  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations,  to  require 
an  antitrust  review  of  an  owner  or 
operator  prior  to  the  proposed  new 
owner  taking  possession  of  the  facility 
or  prior  to  the  proposed  new  operator 
assuming  responsibility  for  operating 
the  facility  in  question.  Where  the  new 
operator  is  a  non-owner,  the  staff  has 
developed,  with  the  Commission's 
approval,  an  antitrust  license  condition 
that  prohibits  the  hew  operator  from 
marketing  or  brokering  power  or  energy 
from  the  facility.  (This  type  of  license 
condition  would  not  apply  in  the 
instant  case  because  NEWCO  will  be 
both  an  owner  and  an  operator  of  Perrv 
and  Davis-Besse.)  The  intent  of  the  staff 
in  developing  the  non-ovraer  operator 
license  condition  is  to  forgo  the  need  fc: 
an  extended  review  of  the  operator's 
competitive  practices  and  any 
accompanying  analysis  of  how  any 
practices  impact  or  could  impact  the 
electric  bulk  power  services  market.  B\ 
agreeing  not  to  be  involved  in  the 
facility's  marketing  or  brokering  of  bulk 
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p  .'.ver  ser.'ices,  the  staff  believes  th« 
r.i?-.v  non-cwner  operate.-  w;l!  not 
possess  enough  rrarket  power  to 
ii^i-'.ificantly  impact  tsjs  market 

The  instant  amendment  reajiests 
tas'wve  two  lioensees,  TF.  dnd  CEl.  :hat 
have  unriergcne  antitrust  reviews  bv  the 
sfafTat  the  const-uction  permit  and 
operating  '.!cer:5e  st.3e«^  of  *"-.?  ircer.sinE 
prpress  The  co:!STrjC.:;c  pe-mit 
mtitrus*  review  in  the  couibiP.eri  Perry  ' 
Oavis-Besse  proceeding  rpsjited  in 
■^xfer.s- ve  antit.-j?'  Ixcr.,.-  ''o:.d,;:or.> 
-•;l;2ar.ng  TE  and  CEI  to  nease  cer^iin 
i..'..'.i>,-npetitjv-e  pracUces  and  Hiai.e- 
iv  i:i?,:)\e  certa^r,  bulk  ocv.er  >er»;c:-;s  'o 
power  entities  in  *he  ^f'-'cif-.i  tuik 
pnv.t-r  services  market.  Th.s  rev^ei* 

-analyzed  the  practices  of  ihe  powar 
pooling;  group  kncwr.  as  CAICO,  i.e  , 
C'T.tra]  Area  Power  Coordinauon 
Crt'ap.  as  a  whole  and  «bo  the  practices 
■  f 'he  r.ve  individual  utiuty  operating 
'•■impanjes,  inciudinc  TE  ancCEI.  that 
made  up  CAPCO.  The  staff  beiieves  the 
cor.  St  met!  or.  permt'  ant;trjs*  review  and 
th^  operating  litense  reviffw.  v.h;ch    " 
foiind  no  sigmfirant  an'itr-ast  chan^^es 
s;nce  the  prev.-/.is  review,  adequately 
defined  the  pra'uie.T.s  associated  '.vith 
TE's  and  CLI's  ':orr,pet;t!veprai,tx.es 

-and  addressed  the.^e  probiems  durmg 
'hr  review  pro<^.5s.s.  « 

~heiicpn.*e  cjndr ior. -.  tha'  ev.ived 
from  the  Comn.!ssior. 's  ar/i'Tu-?'  -ev  iew 
proces,-.  are  extensive  and 
.  prorornpotitivp  The  l)r:»-r.=^t  ha?,  a^yed 
that  the  new  owner -ope.  ator  wili  bt 
Ifund  by  the  ex'.st.n^  antitrus*  l.^erse 
i  'jnditions  nr>w  binrJ.nq  TE  and  CEI — bv 
doing  s^i.  the  st'.ff  t-tel'.eves  thai  •here  is 
no  ne^d  to  r;ond'.:r.t  arr.rh^  anritrsjst    ' 
r^viPw  as  ?  rei'.iit  ot  the  projjo-'Kl 
.Tiergpr  nor  is  there  any  neeti  to  setk 
public  commen'  on  theproposed 
merger.  - 

for  further  details  with  resp«^t  to  this  - 
:i'.i:on  %(T  the  applicf'ic ',  .  for 
anipndmf.nt  d.jtod  jinf  .;.  '  -i^-}  iF-irryJ 
ml  I'lnef).  1994  iDav;s-!>bse<.  which 
ir"  ^vaiiabh.  frjr  pubii:  inuHsr^ion  at  the 
rornmission'.s  Public  I>v  uni*-,ia  Roo/a. 
if)C?»«eH  at  the  Gein-ar.  Biil.tLrvj!.  212aL 
S'roft  N'VV.,  Washinp;';:-,,  IX:  20.5S5  and 
It  the  l-jcal  Pub! if;  Duininiont  Rocmis:  for 
P'rrry.  f<A  thf  i'erry  Publi^  i.iunry,  :?753- 
Mm\  Si.-fei,  t-"rry.  (^t^io  440''.i.  for 
.'Javis-Bf'sse.  at  !i;f:  >  lu.ersity  of  To3<'do 
E.ibMrv,  Docurncrits  D"}ia:tf:;rT't,  2301 
?;  iru    oft  Av(-nu'\  Toifdo.  OUi')  HO')') 


.-  .r  ''-.e  \^c\ear  Re^uiator,-  Cc^r.r.iss.on 
.Anthony  T  Gody. 

Crief.  Itiaoecttnn  r.nd  Fegulatori- Cr.tena 
ara-icr,  Pragrarr.  Hanagemeft.  Poi:cv 
D'ivelo-^zi'.eni  aitd  .\naJvsis  Staf^.  Cffice  oi 
■Widf^cr  Reactor  PsgLljtion 
IFR  Doc.  ^4-19425  Faed  8-^-^4.  i  ■,-.  dm; 

BILJUG  COtS£  T590-fl'-*i 

[Doct«  No.  030-15075,  License  No.  25- 
05520-05  {Eirptr<Kfl.  £A  94-12*] 

Raynsood  Tarr,  et  al.;  Order  To  Cease 
and  De»st  Use  and  Possession  of 
Reguiated  Byproduct  Material  and 
DeconuTJssicn  Facility  and  Demand 

focJ"-ijmaticn 


Mr 


Dated  M  Rorkvil!^,  M.irvi,  i,d.  r\ 


nn  i!o 


^.Ttitor.  K.  .Mtim.ltcn,  Om.-.iwave  ^.ectromcs 
C:rpora*:on.  RC.Vl  Corou.-alio.T.  C-.ercket; 
E:ectrcLu:..s  Corporation.  Glouces'f-. 
Vt'.ssarhuse'ts 

I 

Mr  Raymond  Tarr  was  Pr^siaer.'  kr.d 
.Mr.  Mdton  R.  Hami'ton  was  an 
t  ;:hor:zed  u.'ser  and  the  E.xecutive  V.;e- 
Pres.dent  of  On^.r^i-VVave  Eiectron'cs 
C.-rpora^ion  fL;ce.-'.see;  the  holder  of 
expired  3v?rn.i  jct  M^ter.ais  L.cense 
No.  20-05520-'35  iLicansel  i-sued  ty 
thf  Nuclear  Reguiaior,  Coniir.lssior. 
r\RC  or  Co.T..-r..ssion)  pursuant  to  10 
C.?R  Pan  m  or.  Ncveinber  15. 19S3  Tr.i 
L:ce.".=;e  autr.or.zed  the  possei.sion  and 
use  of  cobalt-60  in  any  form,  up  to  *.0 
.T.:IIicuries.  and  kr,pton-85  m  anv  f;j.-n^ 
ap  to  500  miiiicunes.  :r.  accu-rdance 
with  the  conditions  specified  ihere.n. 
The  Licen*?  e.vpir-^d  o."  .\pril  30   l'*90 

H 

Since  the  e.xp"iratH>n  of  the  License. 
the  byproduct  n:a:^na!  ha.^  remained  at 
22  Blackburn  Drive.  Gloucester. 
'Mas'sar+iaietis.  0191.0,  in  a  builiii.ng  cd- 
owned  by  fvtessis.  Tc-.rr  and  Harr.ii'.on   '• 
was  reprr-iented  to  -ihe  NRC  during  a 
te!;^pkone  coriversation  on  August  LO 
1992.  betvM-en  Mr  Milton  Hcrr.ilion. 
I.Tcensee.  a-id  Mr.  Charles  .\n;ato.  MRC. 
thrif  there  h:;S  ocen  two  successors  of 
OniniAVave  Eit^ctronics.  RCK! 
Corpora'.'on  3nd  Cherokee  Electronics 
Corporation.  T.le  Licensee  d:d  not 
siibmit  an  application  for  renewal  of  the 
Licence  pursuan'  to  10  CPR  'M).'<'  p^r 
to  j?s  expiriticn.  nur  dui  the  Licenit"? 
^notify  the  Commiss.on.  m  writing, 
pursuant  to  If;  CFR  30.36.  of  a  d'^cisior. 
not  to  renew  the  License.  On  janua-\-  27. 
1942,  the  NRC.  Re4if>n  1.  issuec  a  Notice 
of  \;oiat!on  (NOVJ  to  the  RCM 
Corporation,  .■\TT.\  Mr.  M.ilto.T 
.^lamilton,  as  succe.ssor  to  the  Licensee. 
tor  failure  to  request  renewal,  or  to  file 
a  notice  of  non-renewal  or  transfer  of 
the  byproduct  material,  prior  to 


e.xpiration  of  the  License.  The  letter 
}cr%v3rding  the  NOV  di-ected  RCM 
Corporat-ion  to  place  the  radioactive 
iT;ate.'ia!  m  .ts  possessicr.  in  secure 
storage  unti!  such  tune  as  it  acajired  an 
NRC  license,  and  stated  that  no  other 
use  of  that  tnafenal  cr  purcha.se  of 
jddiaonai  r-iater-.a!  was  authorized 
RCM  Coqjoratior.  arpi.ed  for  a 
posspssioc  License  cr.  Mar;±  19.  1992 
i-iowevsr,  in  a  tetephoce  cocversatior. 
wit2  Mr  Charips  G  A.-natv.  Health 
Physicist.  NRC,  ReEioa  I.  on  ,'v.lv  29. 
1Q92.  Mr  H,:niiicr,  stared  that  RCM 
Ccrpc.-ation  wis  luae.'^gG.ag 
reorean.zatijn  and  req^iested  that  the 
appl.cation  be  witrdraATi  In  a  letter 
aaied  .August  3.  1992  the  RCM 
Corporatioc  withdrew  i-,  apciicatiuu  fur 
a  possession  iicense.  .-».3  d:  this  date  kou 
C™.n;-Wave  RC.V  Corc'o.-ation  or 
Cherokee  Eiectronics  Co-pofEtion  have 
no'  applied  for  .-.->r  or'tained.  an  NRC 
license  it 

On  .\ii5ust  11,  199:  the' NRC,  Region 
I.  i5s;:ed  a  Ccnfi.-~iatQ.",-  .Vutioc  Letter 
Nc   l-93-0.:'4  ..C.\L;  'c'vir  Milton 
Ham.lton  of  the  Oran.-Uave  Eiectrcnics 
Corporation  cc.-f.rniing  the  Licensee's 
o:  r:-.".-.t.T.ent  ti  develop  aiid  sufaaiit  e 
cie^ofiiniisSiOnin^  >!ar  :c  the  NRC 
Res'.on  i  of£ic«^  b\  Sep'ember  1:.  19«3. 
a.-.-:  tr.at  the  deconimissio.-;  .-.s  work  be 
co.T.ple'.ed  by  .Ni.ven-Jjer  15.  \9°2  The 
C.\L  also  stated  tnat  Omni-VVai  e 
Eiectro.-.ics  com.iiitted  ;?  prepare  an  ^' 
t.-^nsmi;  tc  the  .NRC  by  Nc\cr''.ber  15 
1^93  a  report  show;n°  die  iispcsition 
of  .'•adioacti;  ?  material  with  copies  of  all 
shipping  pcpers  On  Sc-;<'niber  9.  1993," 
.Mr.  Ha:n;l:on  requested  an  extension  to 
the  date  .stated  in  the  CAL.  .r.  c.^ier  to 
raise  funds  for  the  con;pletion  cf  *he 
decc.-n.'nLssionins  He  stated  that  due  to 
a  ve.'-y  tight  budget  and  the  .ipprovincTe 


cr^st  to 


'T  deccmmiss.oni: 


;<;.  It  was 


snticipaied  that  the  deconml^'sioninc 
••'.ouid  be  accon-Dhshed  wuhn  jO— ;3 
day  s.  .\s  of  this  date,  a  repo.n  has  aot 
been  transir.itted  to  ^'RC  describing  the 
decc~.ni.ss;onir>g  o^'the  lacihty.  nor 
have  copies  of  shipping  pacers  been 
sub.Tiitted  to  the  NRC  showing  the 
disposition  of  radioactive  mate-.af 

Ov.  June  15  1994  the  NRC  conducted 
a  special  ronfl.-niatcry  safetv  inspection 
3'  22  Biickbuni  Drivp.  Gloucester. 
N!a.ii,9c;:usetts  The  inspection  was 
perf'ormed  to  id-^ntify  licensed  materia' 
.siilUn  posse,ssion  under  an  expired 
llccr:>?  and  tc  as--....-t-'  -ha'  t:;?  material 
was  m  safe  storage  The  iti-pectifJi 
included  th<'  pump  .'oom  a.-ea  of  the 
facility  the  ni-mu'acfanng  area  and  the 
storage  area  used  for  licensed  matenal 
The  NRC  inspector  identified  cobalt-PO 
and  L-ypton-eS  byproduct  material, 
cobalt-60  contamination,  and  cobalt-bO 
uaste.  at  the  .^ucilitv  lot;ated  at  22 
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Blackburn  Drive.  Gloucester. 
Massachusetts. 

Messrs.  Tdrr  and  Hamilton,  as  co- 
owners  of  the  building  at  22  Blackburn 
Drive,  Gloucester.  Massachusetts, 
remain  in  possession  of  non-exempt 
radioactive  material  without  a  license. 
This  is  prohibited  by  Section  81  of  the 
Atomic  Energy  Act  (AEA)  of  1954,  as 
amended,  and  by  10  CFR  30.3.  which 
state  that,  (e.xcept  for  persons  e.xempt  as 
provided  in  10  CFR  Parts  30  and  150), 
no  person  shall  possess  of  use 
byproduct  material  except  as  authorized 
in  a  specific  or  general  NRG  license. 
Messrs.  Tarr  and  Hamihon  continue  to 
possess  the  radioactive  material 
contrarv  to  Section  81  of  the  AEA  and 
10  CFR'30.3.  without  an  NRG  license. 

Improper  handling  of  the  byproduct 
material  can  result  in  unnecessary 
exposure  to  radiation.  The  Atomic 
Energy  Act  and  the  Gommission's 
regulations  require  that  the  possession 
of  licensed  material  be  under  a 
regulated  system  of  licensing  and 
inspection.  Given  the  circumstances 
surrounding  Messrs.  Tarr's  and 
Hamilton's  possession  of  the  byproduct 
material  and  failure  of  Mr.  Hamilton, 
whether  acting  on  the  behalf  of  the 
Licensee  or  RCM  Gorporation,  as 
successor  to  the  Licensee,  or  as  an 
individual,  to  respond  adequately  to  the 
NOV  and  GAL,  I  lack  the  requisite 
reasonable  assurance  that  the  health  and 
safety  of  the  public  will  be  protected 
while  Messrs.  Tarr  and  Hamilton  remain 
in  possession  of  the  radioactive  material 
without  the  required  NRG  license. 

IV 

Accordingly,  in  accordance  with 
Sections  81  and  161b,  i,  and  o  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 
and  10  GFR  Parts  20  and  30  the 
Commission's  regulations.  Messrs.  Tarr 
and  Hamilton  must: 

A.  Cease  and  desist  fromany  further 
use  of  byproduf;t  material  now  in  their 
possession. 

B.  Continue  to  nidintain  safe  control 
over  the  byproduct  material,  by  keeping 
the  material  in  lo(  ked  storage  and  no 
allowing  any  person  access  to  the 
material,  except  for  purposes  of  assuring 
the  materiaTs  continued  safe  st>)rage, 
until  the  materia!  is  transferred  to  a 
person  authorized  to  receive  and 
possess  the  material  in  accordance  with 
the  provisions  of  this  Order  and  the 
Commission  s  regulations. 

C.  Transfer  the  cobalt-60  and  the 
krypton-85  byproduct  material  and  all 
arsociated  radioactively  contaminated 
waste  located  at  22  Blackburn  Drive. 
Ci.iucester.  Massachusetts  within  30 


days  to  a  person  authorized  to  receive 
and  possess  the  material. 

D.  Decommission  the  facility  within 
(30  days  of  the  date  of  this  Order  and  DFI 
and  provide:  (1)  a  notification  of  when 
decommissioning  has  been  completed, 
and  (2)  a  report  providing  the 
information  required  by  10  CFR  30.36 
(c)(l){v)(A)  and  (c)(l)(vHB),  appending 
to  it  the  original  and  one  copy  of  NRG 
Form-'314,  "Disposition  of  Radioactive 
Material,"  with  copies  of  all  shipping 
papers.  This  60  day  period  does  not 
excuse  the  continuing  violation  of  the 
^requirements  in  10  CFR  30.36  to  remove 
radioactive  contamination,  properly 
dispose  of  byproduct  material,  submit  a 
completed  form  NRC-314,  and  conduct 
a  radiation  survey  of  the  premises. 

V 

In  addition  to  issuance  of  this  Order, 
the  Commission  requires  further 
information  from  Messrs.  Tarr  and 
Hamilton  in  order  to  determine  whether 
the  Commission  can  have  reasonable 
assurance  that  in  the  future,  should 
Messrs.  Tarr  or  Hamilton  perform 
licensed  activities  under  any  other  NRG 
license,  Messrs.  Tarr  and  Hamilton  will 
condyct  any  activities  in  accordance 
with  NRiS^reqtiirements,  and  to 
determinejA'hether  enforcement  action 
is  warra^^d  against  Messrs.  Tarr  or 
Hamilton,  as  individuals. 

Accordingly,  pursuant  to  sections 
161c,  1610,  and  182  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Cornmissions's  regulations  in  10 
CFR  2.204,  Messrs.  Tarr  and  Hamilton 
are  hereby  required  to  submit,  either 
jointly  or  separately,  to  the  Director, 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  within  the  timeframe 
specified  below,  a  statement  in  wTiting, 
under  oath  or  affirmation,  on  the 
following  information: 

1.  Within  10  days  of  the  date  of  this 
Order  and  DFI,  inform  the  NRG,  by 
letter,  how  each  intends  to  comply  with 
NRG  requirements;  in  particular,  how 
you  intend  to  maintain  safe  control  over 
the  byp-nKluct  material  prior  to  the 
transfer  of  t}ui  material  to  an  authorized 
recipient.--^* 

2.  Within  15  days  of  the  date  of  this 
Order  and  DFI.  Messrs.  Tafr  and 
Hamilton  shall  provide  a 
deconimissioning  plan  for  NRG  review 
a;id  appro\  al.  which  wiil  meet  the 
applicable  reiiuiremt^nts  of  10  GFR 
30.36., 

3.  Within  seven  days  following 
transfer  of  the  radioactive  material, 
Messrs  Tarr  and  Hamilton  shall 
provide:  (1 J  confirmation  that  the 
cobalt-bO  and  the  krypton-85  have  been 
lr.m:Ji!rre(!:  ,md  (2)  a  (  npv  of  the 


certification  from  the  authorized 
recipient  that  the  byproduct  material 
has  been  received. 
^^.  At  least  two  working  days  prior  to 
the  date  of  the  transfer  of  the  byproduct 
material,  Mr.  Tarr  or  Mr.  Hamilton  shall 
notify  Dr.  Ronald  Bellamy,  Chief, 
Nuclear  Materials  Safety  Branch,  NRC, 
Region  I,  by  telephone  (610-337-5200) 
so  that  the  NRC  may,  if  it  elects,  observe 
the  transfer  of  the  material  to  the 
authorized  recipienl. 

5.  Within  30  days  of  the  date  of  this 
Order  and  DFI,  if  Messrs.  Tarr  and  Mr. 
Hamilton  believe  they  do  not  have 
sufficient  funds  to  complete  the  transfer 
and  decommissioning,  they  must 
provide  specific  evidence  supporting 
such  a  claim  by  submitting:  (1)  an 
estimate  of  the  cost  of  the  transfer  and 
decommissioning,  and  the  basis  for  the 
estimate,  including  the  license  number 
and  identity  of  the  person  who  would 
perform  the  transfer  and 
decommissioning;  (2)  written  statements 
from  at  least  two  banks  stating  that 
Messrs.  Tarr  and  Hamilton  could  not 
qualify  for  a  loan  to  pay  for  the  transfer 
of  the  byproduct  materials  and 
decommissioning  of  the  facility;  (3) 
copies  of  Federal  income  tax  returns  for 
the  years  ending  1993, 1992,  1991,  and 
1990,  for  both  Messrs.  Tarr  and. 
Hamilton;  (4)  copies  of  all  Bankruptcy 
Court  submittals  for  the  Licensee,  RCM 
Corporation  and  Cherokee  Electronics 
Corporation;  copies  of  all  Bankruptcy 
Court  decisions  related  to  the  above  ' 
corporations;  and  copies  of  all 
correspondence  between  these 
corporations  and  the  NRC  related  to  the 
bankruptcy  proceedings;  and  (5)  a 
signed  agreement  to  allow  the  NRC  to 
receive  Messrs.  Tarr  and  Hamilton's 
credit  information  from  a  credit  agencv. 
A  SUBMITTAL  OF  EVIDENCE 
SUPPORTING  THE  LACK  OF 
SUFFICIENT  FUNDS  DOES  NOT       ' 
EXCUSE  NONCOMPLIANCE  WITH 
THIS  ORDER. 

6.  Within  30  days  of  the  date  of  this 
Order  and  DFI  provide: 

a.  A  list  of  all  NRC  licensees  for 
whom  .Messrs.  Tarr  and  Hamilton 
perform  licensed  activities,  or  with 
whom  they  are  associated  in  any  other 
capacity; 

n.  A  statement  as  to  why  the  NRC 
should  have  confidence  that  Messrs. 
Tarr  and  Hamilton  would  comply  with 
NRG  requirements  in  the  event  that  thev 
perform  licensed  activities  under 
another  NRC  license. 

c.  A  statement  as  to  why,  in  liglit  of 
the  far  ts  set  forth  above,  the  NRC  should 
not  issue  an  Order  to  both  Messrs.  Tarr 
and  Hamilton,  as  individuals, 
prohibiting  them  from  engaging  in  NRG- 
K(  ensed  ac  tivities. 
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This  information  is  needed  to  light  of 
the  continued  violations  of  Commission 
requirements.  Copies  of  the  response  to 
this  Demand  for  information  also  shall 
be  sent  to  the  Regional  Administrator. 
Region  I.  475  Allendale  Road,  King  of 
Prussia.  Pennsylvania  19406.  and  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
ex:  20555. 

After  reviewing  your  response,  the 
NRC  will  determine  whether  further 
action  is  necessary  to  ensure 
compliance  with  NRC  requirements. 

Dated  at  Rockville,  Mar>'land,  this  2nd  day 
of  August  1994. 

For  the  Nuclear  Regulatory-  Commission. 
Hugh  L.  Thompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

iFR  Doc.  94-19496  Filed  8-9-94;  B;45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34487;  FHe  No.  SR-NASD- 
94-32] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Amending  the  Prompt  Receipt  and 
Delivery  of  Securities  Interpretation 
Relating  to  Short  Sales 

August  4,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  28, 1994,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  beldw,  which  Items 
have  been  prepared  by  the  NASD. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Or;ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  the 
Prompt  Receipt  and  Delivery  of 
Securities  Interpretation  -^ 
("Interpretation")  issued  bpthe  NASD 
Board  of  Governors  under  Article  III, 
Section  1  of  the  NASD  Rules  of  Fair 


'  The  NASD  amended  the  proposed  rule  change 
subsequent  to  the  original  filing  on  May  26.  1994. 
Amendment  No.  1  was  filed  in  order  to  clarify  that 
the  proposal  applies  to  both  NASD  members  and 
persons  associated  with  NASD  members. 


Practice.  Specifically,  the  NASD 
proposes  to  amend  the  Interpretation  to 
require  members  to  annotate  their 
affirmative  determinations  as  to  stock 
availability  that  are  required  to  be  made 
when  effecting  short  sales.  The 
following  is  the  complete  text  of  the 
proposed  rule  change.  (Additions  are 
italicized  and  deletions  are  bracketed.) 

•••  Interpretation  of  the  Board  of 
Governors 

Prompt  Receipt  and  Deliver)-  of 
Securities 

It  shall  be  deemed  a  violation  of 
Article  III,  Section  1  of  the  Rules  of  Fair 
Practice  of  the  Association  for  a  member 
or  person  associnted  v/ith  a  member  to 
violate  the  provisions  of  the  following 
interpretation  thereof: 

(a)  Purchases:  No  member  or  person 
associated  with  a  member  may  accept  a 
customer's  purchase  order  for  any  security 
unless  it  has  first  ascertained  that  the 
customer  placing  the  order  of  its  agent  agrees 
to  receive  securities  against  payment  in  an 
amount  equal  to  any  execution,  even  though 
such  an  execution  may  represent  the 
purchase  of  onlv  a  part  of  a  larger  order 

(b)  Sales: 

(1)  Long  Sales 

No  member  or  person  associated  with  a 
member  shall  accept  a  long  sale  order  from 
any  customer  in  any  security  unless: 

(A)  The  member  has  pos.se5sion  of  the 
security: 

(B)  The  customer  is  long  in  his  account 
with  the  member; 

(C)  The  member  or  person  associated  with 
a  member  makes  an  affirmative 
determination  that  the  customer  owns  the 
security  and  will  deliver  it  in  good 
deliverable  form  within  five  (5)  business  days 
of  the  execution  of  the  order,  or 

(D)  The  security  is  on  deposit  in  good 
deliverable  form  with  a  member  of  the 
Association,  a  member  of  a  national 
securities  exchange,  a  broker-dealer 
registered  with  the  Securities  and  Exchange 
Commission,  or  any  organization  subject  to 
state  or  federal  bankin<?  regulations  and  that 
instructions  have  been  forwarded  to  that 
depository  to  deliver  the  securities  against 
payment. 

(2)  Short  Sales 

(A)  Customer  short  sales.  No  member  or 
person  associated  with  a  member  shall  accept 
a  "short"  sale  order  for  any  customer  in  any 
security  unless  the  member  or  person 
associated  with  a  r.ember  makes  an 
affirmative  determination  that  the  member 
[it]  will  receive  delivery  of  the  security  from 
the  customer  or  that  the  member  [it]  can 
borrow  the  security  on  behalf  of  the  customer 
for  delivery  by  settlement  date.  This 
requirement  shall  not  apply,  however,  to 
transactions  in  corporate  debt  securities. 
.     [B]  Proprietary  short  sales.  No  member  or 
person  associated  with  a  member  shall  effect 
a  "short"  sale  for  its  own  account  in  any 
security  unJess  the  member  or  person 
associated  with  a  member  makes  an      f 


affirmative  determination  that  the  member 
litl  can  borrow  the  securities  or  otherwise 
provide  for  delivery  of  the  securities  by 
settlement  date.  This  requirement  will  not 
apply  to  transactions  in  corporate  debt 
securities,  to  bona  fide  market  making 
transactions  by  a  member  in  securities  m 
which  it  is  registered  as  a  Nasdaq  market 
maker,  to  bona  fide  market  maker 
transactions  in  non-Nasdaq  securities  in 
which  the  market  maker  publishes  a  two- 
sided  quotation  to  an  independent  quotation 
medium,  or  to  transactions  which  result  in 
fully  hedged  or  arbitraged  positions. 

(3)  Public  Offering 

In  the  case  of  a  public  offering  of  securities, 
paragraph  1  hereof  shall  not  apply  during  the 
period  from  the  commencement  of  the  public 
offering  until  seven  ^7)  business  days 
following  the  date  of  settlement  between  the 
underwriter  and  the  issuer  of  the  securities; 
provided,  however,  that  the  member  or 
person  associated  with  a  me.Tiber  believes  in 
good  faith  that  the  customer  has  purchased 
the  securities. 

(4)  "Affirmative  Determination" 

[A]  To  satisfy  the  requirements  for  an 
"affirmative  determination"  contained  in 
subsection  (b)(1)(C)  above  for  long  sales,  the 
member  or  person  associated  with  a  member 
must  make  a  notation  on  the  order  ticket  at 
the  time  |he  takes]  the  order  is  taken  which 
reflects  [his]  the  conversation  wuh  the 
customer  as  to  the  present  location  of  the 
securities  in  question,  whether  they  are  in 
good  deliverable  form  and  [his]  the 
customer's  ability  to  deliver  them  to  the 
member  within  five  (5)  business  days. 

(B)  To  satisfy  the  requirement  for  an 
"affinnalive  determination"  contained  in 
subsection  (b)(2j  above  for  customer  and 
proprietary  short  sales,  the  member  or  ^rson 
associated  with  a  member  must  keep  a 
written  record  which  includes: 

(i)  if  a  customer  assures  deliwry,  the 
present  location  of  the  securities  in  question, 
whether  they  are  in  good  deliverable  form 
and  the  customers  ability  to  deliver  them  to 
the  member  within  five  (5)  business  days:  or 

(ii)  if  the  member  of  person  associated  with 
a  member  locates  the  stock,  the  identity  of 
the  individual  and  firm  contacted  who 
offered  assurance  that  the  shares  would  be 
delivered  or  that  were  available  for  borrowing 
by  settlement  date  and  the  number  of  shares 
needed  to  coverthe  short  sale. 

(CI  The  manner  by  which  a  member  or 
person  associated  with  a  member  annotates 
complia.".ce  with  the   'affirmative 
determination  "  requirement  contained  in 
subsection  lb)(2l  above  (e.g..  marking  the 
order  ticket,  recording  inquiries  in  a  log.  etc  I 
is  not  specified  by  this  Interpretation  and. 
therefore,  shall  he  decided  bv  each  mfmher. 
However,  an  affirmative  determination  and 
annotation  of  that  affirmative  determination 
must  be  made  for  each  and  ever\'  transaction 
since  a  "blanket"  or  standing  assurance  thct 
securities  are  available  for  borrowing  is  not 
acceptable  to  satisfy  the  affirmative 
determination  requirement.  i . 

(5)  No  change.  ) 
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n.  Self-Regnlatory  Organization's 
Statement  of  tbe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  lh«; 
N.^SD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discuss»?d  any 
comments  it  received  on  the  proposed 
nde  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  iHp 
most  significant  aspects  of  sur:h 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  RuL: 
Change 

Tbe  NASD  is  proposing  an 
amendment  to  the  Interpretation  dealing 
with  affirmative  determinations  made 
by  members,  or  those  persons  associated 
with  such  members,  in  connection  with 
short  sales.  The  proposed  amendment  to 
the  Interpretation  establishes  a 
requirement  for  a  member  to  annotate 
the  afHrmative  determination  made 
before  effecting  a  short  sale.  The 
affirmative  determination  requirement 
already  appears  in  the  Interpretation 
and  requires  members  or  associated 
persons  to  assure  that  securities  are 
available  to  cover  the  short  position. 
The  interpretation  currently  requires  the 
executing  member  or  an  associated 
person,  in  connection  with  any  sale,  to 
make  an  affirmative  determination  that 
delivery  will  be  received  from  the 
customer  or  that  the  securities  v«rill  be 
able  to  be  borrowed  by  settlement  date. 
For  long  sales,  the  affirmative 
determination  is  required  to  be  noted  on 
the  order  ticket  at  the  time  the  order  is 
placed.  However,  the  rule  does  not 
require  that  such  determination  be 
evidenced  in  any  specific  manner  for 
shori  sales. 

The  new  rule  would  require  members 
or  associated  persons  to  annotate,  on  the 
trade  ticket  or  on  some  other  record 
maintained  for  that  purpose  by  the 
member  firm,  the  following  information: 

1 .  If  a  customer  assures  delivery,  the 
member  or  associated  person  must 
annotate  that  conversation  noting  thf? 
present  location  of  the  securities; 
whether  the  securities  are  in  good 
dehverable  form;  and  whether  they  will 
be  delivered  to  the  firm  within  tiinti  for 
settlement;  or 

Z-  If  the  member  or  associated  person 
locates  the  stock,  an  annotation  must  be 
made  that  identifies  the  individual  and 
firm  contacted  who  offered  assurance 
tliat  the  shares  would  be  delivered  or 


were  aiailable  for  borrowing  by 
settlement  date;  and  the  number  of 
shares  needed  to  cover  the  short  sale. 

The  manner  by  which  a  member  or 
person  associated  with  a  member 
•innotates  compliance  with  the 
"afiirmative  determination" 
n^quirament  contained  in  sijbsiirtinn 
(b)(2)  above  (e.g..  marking  the  order 
ticket,  recording  inquiries  in  a  log,  etc.) 
is  not  specified  by  this  Jnterpretalion 
and,  tliercfore,  sh.^ll  bt  decided  by  f  ach 
mt^mbar.  However,  an  affinnative 
doterminaiion  and  annotation  of  that 
affirmative  determination  msisi  be  mado 
lor  each  and  every  transaction  since  a 
"blanket"'  or  standing  assurance  that 
securities  are  available  for  borrowing  is 
not  acoeptable  to  satisfy  the  affinrative 
(ietemijnation  requirement. ^ 

The  NASD  believes  that  requiring 
such  aanotations  will  enhance  membfr 
compliance  with  affirmative 
determination  requirements  already 
imposed  by  the  Interpretation  and  will 
enable  the  NASD  to  examine  member 
compliance  with  the  requirements  more 
effectively.  Requiring  firms  to  annotate 
each  and  every  affirmative 
determination  also  will  make  clear  the 
NASD's  longstanding  policy  that  firms 
cannot  rely  pn  daily  facsimile  sheets  of 
"borronvable  stocks"  to  satisfy  their 
affirmative  determination  requirements 
under  Ihe  Interpretation.  The  annotation 
requirement  will  preclude  this  practice 
as  members  or  their  associated  persons 
will  have  to  armotate  the  name  of  the 
person  contacted  and  number  of  shares 
for  each  short  sale. 

Requiring  annotation  of  affirmative 
determinations  will  also  enhance  the 
NASD'b  abiUty  to  examine  for 
compliance  with  various  other  NASD 
short  sale  rules  including  those  found  in 
Article  III,  Section  21  of  the  Rules  of 
Fair  F*rBctice  (record  keeping]  and  in  the 
Uniform  Practice  Code,  Section  71 
(mandatory  delivery  requirements  for 
rertain  restricted  securities).  Further, 
the  annotation  requirement  will  assist  in 
examining  for  compliance  with  the 
short  sale  rule  or  "bid  test,"  recently 
approved  by  the  SEC'  Accordingly,  the 
NASD  is  proposing  to  amend  the 
InferpnBtation  to  require  that  members 
or  their  associated  persons  maintain  a 
written  record  evidencing  their 
compliance  with  the  affirmative 
determination  requirement  for  each 
customer  or  proprietary  short  sale. 


■  Huriuant  to  Rule  440C,  The  New  York  Stock, 
k'xchange  ("NYSE")  also  ret^uires  NYSE  members  to 
make  afllnraiive  delenr.inatio.ns  prior  !o  effecting 
short  sales  and  to  amofate  such  determinations. 
NYSE  Information  Memo  91-41  (October  18,  1991). 

'  Securities  Rxchange  Act  Rel.  No.  34277  (June 

m,  i«»4). 


The  NASD  believes  the  proposed  rulo 
change  is  consistent  with  Section 
15Aro){6)  of  the  Act.  Section  15A(b)(6J 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
pif  vent  fra,jdulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
pfrsons  engnged  in  regulating,  clearing. 
snttiing.  processing  inforrnation  with 
re'pei.1  to,  and  f;=t  ilifating  transactions 
in  so,'-uritie.";.  to  remove  impediments  to 
and  perfect  the  mechfinism  of  a^freeanrl. 
open  market  and  a  national  market 
system,  and  in  general  to  protect 
investors  and  t.he  public  interest.  The 
proposal  will  enable  the  NASD  to  more 
effectively  enforce  en  already  existing 
provision  ot  the  Prompt  Receipt  and 
Delivery  Interpretation  requiring 
members  or  their  a-isociated  persons  to 
affirmatively  determine  that  shares 
relating  to  a  short  sale  are  available  for 
delivery  to  a  purchaser, 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  tbe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vnth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
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ainendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  532,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-32  and  should  be 
submitted  by  August  31,  1994. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-19523  Filed  8-9-94:  8:45  am] 

BILUNG  COOE  801»-01-M 


[Release  No.  34-34486;  File  No.  SR-NASD- 
93-61 

Self-Regulatory  Organizations,- 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Withdrawal  of 
Proposed  Rule  Change  and 
Termination  of  Proceeding  To 
Determine  Whether  To  Disapprove 
Proposed  Rule  Change  Relating  to  the 
National  Association  of  Securities 
Dealers,  Inc.'s  SelectNet  Service 

.August  4,1994. 

On  November  1,  1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD  ")  filed  with  the  Securities,  and 
Exchange  Commission  (■Commission" 
or  "SEC"),  pursuant  to  Suclion  19(b)(1) 
of  tlie  Sacurities  Exchange  Act  of  1934 
i ".-ACt")  and  Rule  19b-4  thfireunder.  a 
propobed  rule  charge  to  modify  the 
operational  fe.itures  of  tlip  SsiectNot 
fervice.'  On  Ntay  3.  1994,  the 
Commis.'jion  issued  an  order  instituting 
proceedings  to  dc-lormine  whethor  to 


••■.rCKKZOO.HO-aiaHU;. 

•  Serurillps  Exrha-'EC  ,\c.{  Rrlr^iSf  .\o.  "i.i;41 
(Nov   3.  inn.)).  58  FR  5«50-4  (.\ov.  9,  1993).  Thc- 
.N.ASD  originally  fiiud  the  proposed  rule  change  on 
Or,tob..T  2.5.  199,1.  pu.'<ii;ant  to  Section  19(b);3)(.\l  of 
the  Act.  On  October  29.  1993.  the  Cumnii-^sion 
is.sued  an  Order  of  Sum.Tiary  .^brog.ition  ab.'^og.iting 
the  .^'.^SD's  October  25lh  rule  change.  The 
Comnii.>ision's  Order  of  Summarv  .^hrogaticc. 
suggested  that  the  procedures  provided  bv  Section 
19ib)(2)  of  the  Act  provide  a  more  appropridto 
mechanism  for  determining  whether  the  NASD  s 
rule  change  is  consistent  with  the  Act.  Thus,  on 
November  1. 1993.  the  NASD  refiled  its  rule  change 
pursuant  to  Section  19(b)(2). 


disapprove  the  NASD's  proposed  rule 
change. 2 

By  a  letter  dated  July  25,  1994,  the 
NASD  advised  the  Commission  of  its 
decision  to  withdraw  its  Select.N'et 
filing.  SR-NASE>-93-63.^  The 
Commission  has  considered  the  letter 
from  the  NASD  as  a  request  for  the 
Commission  to  terminate  the  proceeding 
to  dete.Tnine  whether  to  disapprove  the 
proposed  rule  change.  Accordinglv, 
based  on  the  NASD's  decision  to 
withdraw  its  proposal  SR-N.ASD-93- 
61,  the  proceeding  to  determine  whether 
to  disapprove  is  hereby  teiminated. 

By  the  Commission. 
Margaret  H.  .MrFarland, 
Deputy  Secretary. 

(FR  Doc.  94-19445  Filed  8-9-94;  8:45  am] 
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[Release  No.  34-34485;  File  No.  SR-NASD- 
94-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  inc.  Relating  to  the  NASD's 
Free-Riding  and  Withholding 
Interpretation 

August  3,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  18,  1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ( "SEC"  or  "Commission") 
the  proposed  rule  change  3s  described 
in  It.'iiiS  I.  il,  and  III  beiuw,  which  Items 
h-i\e  been  prepared  by  the  N.*SD.  The    • 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposf>d  .".ile 
change  from  interested  persons. 

I.  Seif-Reg"!alor,  Organization's 
Siatrmen!  of  the  Tenps  of  Suhy'ance  of 
the  PropoatJ  Rule  Cliang-j 

The  \,-\5D  is  propoaing  to  a.Tieiid  its 
Free-Ridinc  and  Withhoiding 
interprc-t'tinn  an  Interpretation  of  the 
N  \SD"s  Board  of  Governors  under 
Article  lil.  Section  1  of  the  .^sso.ciation's 
Rules  of  Fair  Practice.''  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  in  italics:  proposed 
deletions  are  in  brackets. 


•'SecLrilips  Em  :;j".gc  .^ct  Rtlt-a.^r  \o   3-iOOO  {Mc\ 
3.  19941;  59  FK  2J909~(May  9,  1994). 

'  Letter  from  Robert  E.  Aber,  Vice  President  ar.d 
General  Coun.sel.  Tlie  Nasdaq  Slorii.  Mariet.  Inc.  to 
Michael  Ryan,  SEC  ()u!y  25.  19941. 

KNASD  Manual,  Rules  of  Fair  Practice.  A.l,  III. 
Seel  (CCH)  12151.06. 


"Free-Riding  and  Withholding" 
Introduction 

The  following  Interpretation  of  .Article 
III,  Section  1  of  the  Association's  Rules 
of  Fair  Practice  is  adopted  bv  the  Board 
of  Governors  of  the  Association 
pursuant  to  the  provisions  of  .•\rticle  VII, 
Section  J(a)  of  the  Association's  Bv- 
Laws  and  Article  I,  Section  3  of  the 
Rules  of  Fair  Practice. 

This  Interpretation  is  based  upon  the 
premise  that  members  have  an 
obligation  to  make  a  bona  fide  public 
distribution  at  the  public  offering  price 
of  securities  of  a  public  offering  which 
trade  at  a  premium  in  the  secondar\' 
market  whenever  such  secondorv 
market  begins  (a  "hot  issue")  regr.rdless 
of  whether  such  securities  are  acquired 
by  the  member  as  an  underwTiter,  as  a 
selling  group  member,  or  from  a 
member  participating  in  the  distribution 
as  an  underwriter  or  a  selling  group  or 
otherwise.  The  failure  to  make  a  bona 
fide  public  distribution  when  there  is  a 
demand  for  an  issue  can  be  a  factor  in 
artificially  raising  the  price.  Thus,  the 
failure  to  do  so,  especially  when  the 
member  may  have  information  relating 
to  the  demand  for  the  seciuities  or  other 
factors  not  generally  known  to  the 
public,  is  inconsistent  with  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade  and 
leads  to  an  impairment  of  public 
confidence  in  the  fairness  of  the 
investment  banking  and  securities 
business.  Such  copduct  is,  therefore,  in 
violation  of  Article  III,  Section  1  of  the 
Association  s  Rules  of  Fair  Practice  and 
this  I:.terpretation  thereof  which 
esiablishr-s  guidelines  :n  respect  tc  such 
actiiity. 

As  in  the  case  of  any  other 
Interpretation  isr-ued  by  the  Board  of 
Go  .vrrnors  of  the  Association,  the 
irr.ple'r.sntetion  thereof  is  a  functiim  of 
the  District  Business  Conduct 
Cr>.-nniitiecs  and  the  Beard  of  Governors. 
Thus,  the  Interpretation  wiil  be  applied 
Jc  ii  given  factual  'situation  by 
i.ndividuais  active  in  the  inveslmcrit 
banking  arl  securitios  Irisi.nHss  who  are 
s»'rvirg  en  these  colnmittees  or  on  the_ 
Boa.-d.  They  will  construe  this 
laterpretaiion  to  ef.Cectuate  its  overall 
purpose  to  assure  a  public  di.stribution 
of  .'iocunties  for  which <here  is  a  public 
de.nind. 

The  Board  of  Governors  has 
detr^rminpd  that  a  momker  who  wakes 
an  allocation  to  a  restricted  person  or 
account  of  an  offering  that  trades  at  a 
premium  in  the  secondary  market  shall 
not  be  considered  to  have  violated  this 
Interpretation  if  it  cancels  the 
allocations  for  such  restricted  person  or 
account,  prior  to  the  end  of  the  first 
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business  day  following  the  date  on 
which  secondary  market  trading 
commences  and  reallocates  such 
security  at  the  public  offering  price  to  an 
non-restricted  person  or  account. 

Interpretation 

Except  as  provided  herein,  if  shall  bp 
inconsibtent  with  high  standards  of 
commercial  honor  and  just  ard 
equilabJp  piinciples  of  trade  and  a 
violation  of  Article  III,  Section  1  of  the 
Association's  Rules  of  Fair  Prnctice  for 
a  member,  or  a  person  associated  with 
a  member,  to  fail  to  make  a  bona  fide 
public  distribution  at  the  public  offering 
price  of  securities  of  a  public  offering 
which  trdiie  at  a  premium  in  the 
secoiidary  market  whenever  such 
secondary  market  begins  regardless  i>f 
whether  such  securities  are  acquired  by 
the  member  as  an  underwriter,  a  selling 
group  member  or  from  a  member 
participating  in  the  distribution  as  an 
underwriter  or  selling  group  member,  oi 
otherwise.  Therefore,  it  shall  be  a 
violation  of  Article  III,  Section  1  for  a 
member,  or  a  person ,as.sociated  with  a 
member,  to:  / 

1.  Continue  to  hold  any  of  the 
securities  so  acquired  in  any  of  lht> 
member's  accounts; 

2.  Sell  any  of  the  securities  to  any 
officer,  director,  general  partner, 
employee  or  agent  of  the  member  or  of 
any  other  broker/dealer,  or  to  a  person 
associated  with  the  member  or  -AJth  any 
other  broker/dealer,  or  to  a  member  of 
the  immediate  family  of  any  such 
person;  provided  however,  that: 

{a)  This  prohibition  shnll  not  apply  to 
a  person  in  a  limited  registrotion 
catpf;on  os  that  term  is  definrd  hplou , 
and 

lb)  Tlic  prohibition  shall  not  uppiv  in 
soli^^  to  a  ntembrr  of  the  immedinie 
family  of  n  person  associated  with  a 
member  who^^:  is  not  siippor't'd  dirf^nly 
or  irriivfcth  !o  a  watf-rial  f:\tpnt  hv  such 
person  if  the  rr.h-  is  by  a  brnker/'^-^oler 
other  that:  Ihot  employing  llir  rettnclpd 
person  r.nd  ih" restrirlfi per'..:)n  has  //. > 
nhiliiy  to  i  nnlmi  thfoiloral-on  of  lht> 

hot  )V^(M- 

'A.  Sell  r.ny  «>f  tlie  seiTirifios  Jo  a 
p<  ri^nn  who  i^  ii  finder  in  resp^r.1  to  fh»' 
public  offt'rir  g  !ir  U-  .nny  pr!rsi;n  ;iMJnj» 
in  a  fiijuriarv  cnpiir  ily  to  thi;  in.if;af='iig 
underw  litor.  including,  among  Hthers. 
attrrnevs.  ,hi  ounlc.riis  a'to  nn;ir)':i.-»l 
ccr.siih.ints,  or  to  |?i  member  of  iljo 
irtime>\\Hir  fs'.iily  of  anv  s'jf  h  perv).-  ! 
ary  other  p,'rycn  who  is  suppn:in'J 
■  di racily  or  indirectly,  to  a  maU'rUil 
rxlent.  bv  any  person  specif irri  in  ti.js 
paratirapb. 

4.  S<  11  jiny  securities  to  any  senior 
offs«a;r  of  a  Ivink,  savings  and  loan 
insiitiitiou,  ia^^urance  company. 


Iregistared)  investment  company, 
Iregistered]  investment  advi.sory  firm  or 
any  other  institutional  type  account 
fincludJng,  but  not  limited  to,  hedge 
funds,  investment  partnerships, 
investment  corporations,  or  investment 
clubs),  domestic  or  foreign,  or  to  any 
person  in  the  securities  department  of, 
or  to  diy  employee  or  any  other  person 
who  may  influence  or  whose  activities 
dirci.iiy  or  indirectly  involve  or  are 
related  to  tiie  function  of  buying  or 
selling  securities  for  any  bank,  savings 
and  loait  institution,  insurance 
company,  (registered)  investment 
company,  Iregisterecij  investment 
advisor\-  firm,  or  other  insti'.uiional  type 
account,  domestic  or  forei^'i,  or  to  [a 
m- nibar  of  the  immediaie  family  of  any 
such  person:)  any  other  person  who  is 
supported  directly  or  indirectly,  to  a 
maleriol  extent,  by  any  person  specified 
in  this  paragraph. 

5.  Sell  any  securities  to  any  account 
in  which  any  person  specified  under 
paragraphs  (l),  (2),  (3)  or  i4)  hereof  has 
a  beneficial  interest; 

Provided,  however,  a  member  may 
sell  part  of  its  securities  at-qnired  as 
described  above  to: 

(a)  persons  enumerated  in  paragraphs 
(3)  or  (4)  hereof;  and 

(b)  members  of  the  immediate  family 
of  persons  enumerated  in  paragraph  (2) 
hereof  provided  that  such  person 
enumerated  in  paragraph  (2)  does  not 
contribute  directly  or  indirectly  to  the 
support  of  such  member  of  the 
iirimediate  family;  and 

(c)  any  account  in  which  any  person 
sppfnfiad  under  parag-'aph  (.1)  or  (4)  or 
subparagraph  (b)  of  this  paragraph  has 
a  henencjal  interest; 

if  the  member  is  prt^parcd  to 
d.'=n;ons;ra1e  that  the  securities  were 
sold  fa  tufh  prrsons  in  accordance  v.ith 
lh»  if  nor-Ti'-l  invpstr.ient  practice  (v.i.h 
iJiO  tr.eiiiberl,  that  ih^:  3!;groj.';it»;  ofthe 
sp.iiriiHRs  so  sold  IS  tnsub.sta.nlial  and 
tiol  disfrnportionatti  in  amo.in:  as 
coinparfed  to  s.qles  to  mnnilH^rs  of  iho 
piilili*.  ^uii  thai  the  amoui:'.  bcid  to  .:4;iy 
ojtf;  (jf  inch  persons  is  insulxsldntia!  in 

.xTHillPl 

r>.  Sfll  any  of  ;he  securities,  at  or 
iilxn  •:  (fie  public  ijff.'rin;/  p.-ice,  !o  any 
•  •ther  h'ioker/fhviior  p-i^ovidt'd,  Jinwcver. 
n  meitiner  may  sell  all  or  part  ofthe 
securlji^s  acquired  .'S  dcs-  nb»;d  .ibove 
to  .•■•mtler  member  brnkf'r/derfler  ujicn 
rcci-ij;!  !  lun  ;!  i-  iritfcrin  "Tiling         '  - 
•i- :  .injiii '?  that  .-.lu.h  pt.rrha-.e  would  be 
in.ide  10  fill  crders  for  iior.a  fiile  public 
t;iisi!'ii.|:rN,  (jthcr  than  those  enunv.'ratcd 
in  p..rag:aphs,  (1),  (2),  (3),  (4)  or  (.=3) 
JibrK'p,  at  the  public  offering  price  as  an 
iir  ixunmodation  to  them  and  without 
I  oiDpi'ilsafioii  for  «u{h. 


7.  Sell  any  of  the  securities  to  any 
domestic  bank,  domestic  branch  of  a 
foreign  bank,  trust  company  or  other 
conduit  for  an  undisclosed  principal 
unless: 

(a)  An  affirmative  inquiry  is  made  of 
such  bank,  tnist  company  or  other 
conduit  as  to  whether  the  ultimate 
purchasers  would  'oe  persons 
enumerated  in  paragraphs  (1)  through 
(.■j)  hereof  and  satisfactory  assurance  is 
received  that  the  ultimate  piut:hasers 
would  not  be  such  persons;  and  that  thr 
securities  would  not  be  sold  in  a 
iT!.3nner  inronsislent  with  the  provisions 
of  paragraph  (b)  hereof;  otherwise,  tbcn^ 
shall  be  a  rebuttable  presumption  that 
the  ultimate  purchasers  were  persons 
enumerated  in  pa-^-agraphs  (1)  through 

(5)  hereof  or  that  the  seciu-ities  were 
sold  in  a  manner  inconsistent  vnth  the 
provisions  of  paragraph  (6)  hereof; 

(b)  /\  recorciipg  is  made  on  the  order 
ticket,  or  its  equivalent,  or  on  some 
other  .supporting  document,  ofthe  name 
of  the  person  to  whom  the  inquiry  was 
made  at  the  bank,  trust  company  or 
other  conduit  as  well  as  the  substance 
of  what  was  said  by  that  person  and 
what  was  done  as  a  result  thereof; 

(c)  The  order  ticket,  or  its  equivalent, 
is  initialed  by  a  registered  principal  of 
the  member;  and 

(d)  Normal  supervisory  procedures  of 
the  member  provide  for  a  close  follow- 
up  and  review  of  all  transactions 
entered  into  with  the  referred  to 
domestic  bank,  trust  companies  or  other 
conduits  for  undisclosed  principals  to 
assure  that  the  ultimate  recipients  of 
securities  so  sold  are  not  persons 
enum'^rated  in  paragraphs  (1)  through 

(6)  hereof. 

3.  Sell  any  of  the  se<,urities  lo  a  • 
fnreien  broker/dealer  or  bank  unless: 

(a)  In  the  case  of  a  foreign  broker/ 
dealer  or  bank  which  is  participating  in 
the  distribution  as  an  underwriter,  the 
agr^>emer!t  .i.mnng  uns!er»vriters  conlai;:s 
a  provision  which  obligates  tlic  sv.il 
ffinij^n  brok'^r/dealer  or  bank  not  to  sell 
.';nv  of  ih':  secj;riiies  which  it  receives  a^^ 
a  p;.rtK:ij-3nt  in  the  distribution  to 
persons  enuiViCratcd  in  pamgraphs  |1 ) 
thnnij^h  [S]  above,  or  in  a  manner 
inronsisti.nt  with  ths  provisions  oi 
p-jr.!gr;,  .'h  i()}  hcrccf;  or 

iD)  In  the  case  of  .sales  to  a  foreign 
broker /de.iler  or  bank  which  is  not 
port  jii  paling  in  the  distribution  as  an 
imdnrwritei.  the  s<;liii)g  member: 

fi)  Vlakes  nr.  ;tffimialive  inq:iiry  of  siu  h 
fi.ri.jgn  biuktrr/dialer  or  bank  as  to  whetlioi 
the  iiiliiTjat*'  pijri,ha.«!i»TS  would  be  persons 
imunieralnd  in  paragr.iplis  (l)  through  (5) 
hereof  and  rer.tiives  s.-ili8factory  assurance 
th.ll  th«  ultiinaTe  purchasers  of  th«  securities 
so  punihoMMt  would  not  he  such  person.s,  anrl 
that  the  si'ri:ritii's  would  not  be  .sold  ii>a 
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manner  inconsistent  with  the  provisions  of 
paragraph  (6)  hereof; 

(ii)  A  recording  is  made  on  the  order  ticke'., 
or  its  equivalent,  or  upon  some  other 
supporting  document,  of  the  name  of  the 
person  to  whom  the  inquir>'  was  made  at  thf 
foreign  broker/dealer  or  bank  as  well  as  the 
substance  of  what  was  said  by  that  pe-son 
and  what  was  done  as  a  result  thereof;  and 

(iii)  The  order  ticket,  or  its  equivalent,  is 
•nitialed  by  a  registered  principal  of  the 
member. 

The  obligations  imposed  upon 
members  in  their  dealings  with  foreign 
broker/dealers  or  banks  by  this 
paragraph  8(b)  can  be  fulfilled  by  having 
the  foreign  broker/dealer  or  bank  to 
which  sales  falling  within  the  scope  of 
this  Interpretation  are  made  execute 
Form  RF-1,  or  a  reasonable  facsimile 
thereof.  This  form,  which  gives  a 
blanket  assurance  from  the  foreign 
broker/ dealer  or  bank  that  no  sales  will 
be  made  in  contravention  of  the 
provisions  of  this  Interpretation,  can  be 
obtained  at  emy  District  Office  of  the 
Association  or  at  the  Executive  Office 
The  acceptance  of  an  executed  Form 
FR-1,  or  other  written  assurance,  by  a 
member  must  in  all  instances  be  made 
tn  good  faith.  Thus,  if  a  member  knows 
or  shoi  id  have  known  of  facts  which  are 
inconsistent  with  the  representations 
received,  such  will  not  operate  to  satisfv 
the  obligations  imposed  upon  him  by 
this  paragraph. 

Scope  and  Intent  of  Interpretation 

In  addition  to  the  obvious  scope  and 
;.'i;-3p.;  of  the  above  provisions,  the  intent 
oi  the  Board  of  Governors  in  the 
following  specific  situations  is  o;iT'ifird 
for  the  guidance  of  met^bcrs 

Ltnited  Bus/ness  BrokBr/Dealer 

The  restrictions  placed  or,  a^iocati-d 
persona  pursuant  to  Faragrcifh  2  of  thu- 
(nterprelation  shall  not  appiv  to  person-, 
':xisociuted  with  NASD  members 
"Wgagec/  solely  in  the  purchase  or  sale 
of  either  investment  companv/variable 
contracts  securities  or  direct 
participation  prog'-am  securities  ■ 

Issuer  Directed  Securities 

This  Interpretation  shall  api)!v  to 
securities  which  are  part  of  a  public 
offering  notwithstanding  that  some  or 
all  of  those  securities  are  specifically  . 
directed  by  the  issuer  to  accounts  whch 
are  included  within  the  scope  of- 
paragraphs  (3)  through  (8)  above 
Therefore,  if  a  person  within  the  scope 
nf  those  paragraphs  to  whom,  securilie.'. 
'were  directed  did  not  have  the  required 
iin'i  investment  history  [with  the 
member  or  registered  representative 
from  whom  they  were  to  tie  purchased!, 
ihe  member  would  not  be  permitted  to 
■>ell  him  such  securities.  Also.  Ihe 


'disproportionate"  and  "insubstantial" 
tests  would  apply  as  in  all  other 
situations.  Thus,  the  directing  of  a 
substantial  number  of  securities  to  any 
one  person  would  be  prohibited  as 
would  the  directing  of  securities  to  such 
accounts  in  amounts  which  would  be 
disproportionate  as  compared  to  sales  to 
members  of  the  public.  If  such  issuer- 
directed  securities  are  sold  to  the 
issuer's  employees  or  directors  or 
potential  employees  or  directors 
resulting  from  an  intended  merger, 
acquisition,  or  other  business 
combination,  such  securities  may  be 
sold  without  limitation  as  to  amount 
end  regard  in  ^>  of  whether  such 
employees  haic  an  investment  history 
as  required  by  the  Interpretation: 
provided,  however,  that  in  the  case  of  an 
offering  of  securities  for  which  a  bona 
fide  independent  market  does  not  exist, 
such  securities  shall  not  be  sold, 
transferred,  assigned,  pledged,  or 
hypothecated  for  a  period  of  three 
months  following  the  effective  date  of 
the  offering.  Tnis  Ititerpretation  shall 
also  apply  to  securities  which  are  part 
of  a  public  offering  notwithstanding  that 
some  of  those  securities  are  specifically 
directed  by  the  issuer  on  a  non- 
underwritten  basis.  In  such  cases,  the 
managing  underwriter  of  the  offering 
shall  be  responsible  for  insuring 
compliance  with  this  Interpretation  in 
respect  to  those  securities. 

rsofvMthstjindi.ig  the  above,  s.-.ies  of 
issuer  directed  securities  may  be  mad-^ 
to  non-employee 'director  restricted 
persons  without  the  required 
inve-ifirent  hi-tor\'  after  rece:\-irg 
permission  f;om  the  Brsard  of 
Governors  Permission  will  be  given 
oa!y  if  there  is  a  demonstration  of  valid 
bussr.ess  reisor.s  for  such  sales  (such  a? 
sales  !o  distribu-nrs  arid  supplie.-s  [or 
kev  empioye»»sj.  who  are  in  esch  case 
ificidenta'.ly  restricted  persons),  and  the 
me.aibsr  seeking  permission  is  prepared 
to  demonstrate  that  the  agpreaate 
amount  of  securities  so  soid  is 
insubstantial  and  not  disproportionate 
as  compared  to  sales  to  members  of  the 
public,  and  that  the  a.Tiount  so'd  to  anv 
one  of  s'.'.rh  person.^  is  insubstantial  in 
amount,  provided,  however,  tt.at  such 
securities  shall  not  be  sold,  transferred, 
assigned.  pled<^rd.  or  hypothecated  for  a 
ptyiod  nf  threa  months  follow  mg  the 
effective  date  of  the  offering. 

Stand-Dy  Purchasers 

Securities  purchased  pursuant  to  a 
st.^nd-by  ai rangement  shall  not  he 
subject  to  the  provisions  of  the 
Interpretation  if  the  following  conditions 
are  met 


1.  The  stand-by  agreement  is  disclosed 

in  the  prospectus. 
2  The  stand-by  arrangement  is  the 

subject  of  a  formal  written  agreement 

3.  The  managing  underwriter  represents 
in  writing  that  it  was  unable  to  find 
any  other  purchasers  for  the 
securities. 

4.  The  securities  purchased  shall  be 
restricted./rom  sale  or  transfer  for  a 
period  of  three  months.^ 

Investment  Partnerships  and 
Corporations 

A  member  may  not  sell  (securities  of 
a  public  offering  which  trade  at  a 
premium  in  the  secondary  marVet 
whenever  such  secondary  marke  tjegins 
( 'hot  issue"). 1  a  hot  issue  to  the  account 
of  any  investment  partnership  or 
corporation,  domestic  or  foreign  (except 
companies  registered  under  the 
Investment  Company  Act  of  1940) 
including  but  not  limited  to,  hedge 
funds,  investment  clubs,  and  other  like 
accounts  unless  the  member  com.plies 
with  either  of  the  following  alternatives; 

(A)  prior  to  the  execution  of  the 
transaction,  the  member  has  received 
from  the  account  a  current  list  of  the 
names  and  business  connections  of  all 
pe.'sons  having  any  beneficial  inieresl  in 
the  account,  and  if  such  information 
discloses  tf^any  person  [enume'-ated 
in  pa.-3graphs  (1)  through  (4)  hereof] 
restricted  under  this  Inte^-pretaticr.  has  a 
beneficial  interest  in  such  account,  env 
sale  of  securities  to  such  account  n/ust 
be  consistent  with  the  provisions  of  this 
i.iterpretatton,  or 

iBl  prior  to  the  execution  of  the 
transaction,  the  r.cember  has  obtained  a 
copy  of  d  ivntten  representation  (current 
opinion]  from  counsel  admitted  to 
practice  law  before  the  highest  court  of 
anv  state  or  the  account's  independent 
csrtified  public  arccLntcr.t  stating  that 
s.jc.'i  counsel  or  accoup.:art  reasonablv 
believes  that  no  pe-scn  wi'h  a  ber.eficia! 
interest  in  the  account  is  a  restricted 
person  ur.der  this  Aterpretatior.  and 
stating  that,  in  providi::g  such  [opinionj 
rc^presentation.  counsel  or  acccantant: 

(li  lias  rev  lewed  and  is  funuliar  with  this 
lnterpretat.cn. 

(J)  Has  reviewed  a  ciirrfer,'  !:>;  of  a'l  persons 
with  a  benefirial  i.Tteres!  ir.  rhe  accour.t 
siipplied  by  theaccoun;  Tiar.ager 

(II!  Has  revieweH  inforrnatior.  supplied  bv  th»' 
account  manager  with  r»sp»»ct  to  et'h 
pr^rson  with  a  bfTieficial  tnteresi  ir.  (he 
atiouiil.  inc'iidin:;  the  ulen'tiv.  the  na'iiri- 
of  emplovmen!.  and  a:,\  oiher  bus.ness 
connttwOr.s  of  5ach  pt'rsone  a.id 


-  Whe:'  [ht>  set  u.'iiies  are  *oii1  h\  st<i.';ilt>v 
purcha.'.i:''.  (he  siand-bv  purchasers  -.vu-ulii  nefx\  u, 
cortipiy  n  iih  all  applicable  reg.rlotcv  retjuiremen;-, 
i:icIjdiP4?  proifwcl.iS  delivery  pur»uanl  to  S«<:tion 
5  of  fh.e  .Xsturitifs  Act  of  19^3  I  Seoiirilies  Vf|. 
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(4)  has  requesned  and  reviewed  other 
documents  and  other  periinent  ii,'!firmat)on 
and  rriade  inquiries  of  the  account  nr.anage-r 
and  received  responses  thereto,  if  counsel 
or  the  accountant  detennmes  ihwl  sue  h 
further  review  and  inquiry-  are  necesssrv 
and  relevant  to  de!enr,:n(:  the  correi  t  states 
of  such  persons  under  the  Inierpri-ttitio.i 

The  member  shall  maintain  a  copy  o! 
the  names  and  business  connections  of 
all  persons  having  any  beneficial 
interest  in  the  atcount  or  a  copv  of  the 
current  [opinion  of  counsel]  written 
representation  in  its  files  for  at  least 
three  years  following  the  member's  last 
sale  of  a  new  issue  to  the  account, 
depending  upon  which  of  the  above 
requirements  the  member  elects  to 
follow.  For  purposes  of  this  section,  a 
list  or  [opinioni  Mritten  representation 
shall  be  deemed  to  be  current  if  it  is 
based  upon  the  status  of  the  account  as 
of  a  date  not  more  than  18  months  prior 
to  the  date  of  the  transaction 

Beneficial  Interest 

The  term  beneficial  interest  means  not 
only  ownership  interests,  but  every  tvpe 
of  direct  financial  interest  of  any 
persons  enumerated  in  paragraphs  (1) 
through  (4)  hereof  in  such  account  i. 
including,  without  limitation, 
nianagement  fees  based  on  the 
performance  of  the  account]. 

Provided,  however,  that  no  rfstricted 
person  shall  be  deemed  to  have  o 
beneficial  interest  m  an  account 
receiving  crbot  issue  as  a  result  of 
ownership  of  an  interest  in  an 
inx-estment  partnership  or  corporation, 
or  similar  type  account  ("investment 
entity"),  if  the  following  conditions  are 
met. 

1.  The  investment  entity  estah!i:-bes  a 
separate  brokerage  account,  with  a 
separate  identification  number,  for  its 
npw-issue  purcha.sfs.  At  the  end  of  each 
fiscal  year,  the  'general  partner,  or 
similarly  situated  partv.  will  certify  in 
writing  to  it.'--  independent  certi^'i'^d 
public  accountants  that:  la)  ali  hot 
issues  purcba-^ed  by  the  investment 
entity  were  pluci^d  in  this  ne\^ -issue 
account:  and  (bl  that  the  participants  m 
the  new-issue  account  art-  not  ri'strif  tfd 
persons  under  this  Interprrtntinn 

2.  Prior  to  the  execution  of  tlu-  initial 
hot  is!,ue  transaction,  the  investment 
entity's  accountant  or  attornpv  will 
provide  a  written  representation  that 

i  omplit's  with  paragraph  B  of  the 
section  of  this  interpretation  entitled 
"Investment  Partnerships  arid 
Corporations." 

3.  .Ss  part  of  its  audit  procedure  for 
the  inve-^.tiii'^nt  entity,  the  indendent 
certified  putilic  accountant  will  confirm 
in  writin-.:  to  the  investment  entitv  that 
all  ulLi  !ti(':is  for  the  new-issue  account 


were  made  in  accordance  xMth  the 
provisions  of  the  applicable  in\  estinent 
entity  agreement  thai  restricts 
participation  in  hot  issue  purchases 

4.  The  investment  ei:tit\  will  maintain 
in  its  files  copies  of  the  certifications, 
repi^sentations.  and  confirniations 
rffe'tred  to  in  paragraphs  (1  i-Ol  abo\  e 
for  at  least  three  years  following  the  last 
purchase  of  a  hot  issue  fo:  the  new-issue 
account. 

5.  The  investment  entity  '■.ill  accept 
investment  funds  from  other  investment 
entities  only  if  such  other  accounts 
provide  the  same  documentation  and 
assurances  described  in  paragraphs  (1  >- 
(41  above  that  restricted  pi-nuns  will  not 
participatp  in  the  purchox-  c*  hot 

IS.SUPS. 

6.  The  certifications  and  documents 
required  in  paragraphs  (Jf-!3l  above 
shall  be  provided  to  the  iji^-rr.her  holding 
such  account  at  such  tJlhe  ■.:s  these 
certifications  and  documents  are  ^ihd 
with  the  investment  entitv  end  its 
independent  certified  pukh:  accountant 
and,  the  member  shall  make  such 
documentation  available  to  the  S'ASD 
iipor  request. 

Venture  Capital  Investors 

This  Interpretation  shall  not  prohibit 
the  $ale  of  hot  issues  in  an  initial  public 
offering  to  a  person  restricted  under  the 
Interpretation  or  to  an  account  m  i\hich 
such  restricted  person  has  a  beneficial 
interest  (a  "Venture  Capital  Investor")  if 
the  following  conditions  are  met: 

1.  The  Venture  Capital  Investor  has 
held  an  ownership  interest  in  the 
company  issuing  the  hot  issue  securities 
for  a  period  of  one  year  prior  to  the 
effective  of  the  public  offering: 

2.  The  acquisition  of  the  hot  issue 

se'  ujities  in  the  public  o**rnnc  dc^es  not 
increase  the  percentage  equity 
ownipr^bip  of  the  Venture  Capital 
liivettor  in  the  company  ahcve  that  held 
three  months  prior  to  the  liiing  of  th" 
registration  statement  in  connection 
with  the  offerim:: 

:i.\The  Ventuiv  Capital  Investor 
received  no  special  terms  m  connection 
with  the  pun  base:  and 

4.  I  he  securities  pun  hr.'>>a'  shnii  be 
ir>ti]ic!ed  from  sale  or  transfer  for  a 
period  nl  three  months  following  the 
( onclusinn  of  the  offering. 

Violations  by  Recipient 

In  thii-.,'  ca^cs  where  a  iiieji.be;  (>r 
person  .i^scc  iaied  with  a  mei.'-.ber  h.is 
Ijc'il  th''  :"( ipient  of  securities  uf  a 
public  (lift-rint;  to  the  extent  that  such 
\u)lat('(i  !i!<  inlerpretatiun.  the  member 
or  person  .issociated  with  amember 
shall  be  lieenied  to  be  in  violation  of 
Article  III.  .Sfi  tion  1  of  the  Rules  of  Fair 
Practice  diid  this  Interpretation  as  well . 


as  the  member  who  sold  the  securities 
since  their  responsibihty  in  relation  to 
the  public  distributjon  is  equally  as 
great  at  that  of  the  member  selling  them 
In  those  cases  where  a  member  oi  a 
person  associated  vvith  a  membe;  hos 
caused,  directly  or  indirectly,  the 
distribution  of  securities  to  a  person 
falling  within  the  restrictive  provisior.s 
of  this  Interpretation  the  member  or 
person  associated  with  a  member  shall 
also  be  deemed  to  be  in  violation  of 
Article  HI.  .Section  1  of  the  Rules  of  Fair 
Practice  and  this  Interpretation.  Receipt 
by  a  member  or  a  person  associated  with 
a  member  of  securities  of  a  hot  issue 
which  is  being  distributed  by  an  issuer 
itself  without  the  assistance  of  an 
undenvriter  and/or  selling  group  is  also 
i.'Viended  to  be  subject  to  the  provisions 
of  this  Interpretation. 

\°ioIalions  by  Registered  Representative 
Executing  Transaction 

The  obligation  which  members  ha\  e 
to  make  a  bona  fide  public  distribution 
.  at  the  public  offering  price  of  securities 
of  a  hot  issue  is  also  an  obligation  of 
every  person  associated  with  a  member 
who  causes  a  transaction  to  be  executed 
Therefore,  where  sale  are  made  bv  such 
persons  in  a  manner  inconsistent  with 
the  provisions  of  this  Interpretation, 
such  persons  associated  with  a  member 
will  be  considered  equally  culpable 
v\ith  the  member  for  the  violations 
found  taking  into  consideration  the  facts 
and  circumstances  of  the  particular  case 
under  consideration. 

Disclosure 

The  fact  that  a  disclosure  is  made  in 
the  prospectus  or  offering  circular  thnt 
a  sale  of  securities  would  be  made  in  a 
manner-inconsistent  with  this 
Interpretation  does  not  take  the  matle.- 
out  of  its  scope.  In  sum.  therefore, 
ciisclosure  does  not  affect  the 
proscriptions  of  this  Interpretation. 

Explanation  of  terms 

The  following  explanation  of  terms  is 
provided  for  the  assistance  of  members 
Otner  words  which  are  defined  in  the 
Rv-Lav,s  and  Rules  of  Fair  Practice 
shall,  unless  the  context  otherwise 
requires,  have  the  meaning  as  defined 
therein. 

Associated  Person 

A  person  associated  with  a  member  or 
any  other  broker/dealer,  as  defined  in 
Article  I.  paragraph  (ml  of  the  i\ASD  s 
By-Laws,  shall  not  include  a  person 
whose  association  with  the  member  is 
limited  to  a  passive  ownership  interest 
in  the  member  often  percent  or  less. 
,  and  who  docs  not  receive  hot  issues 
from  the  member  in  which  he  or  she  liu.-^. 
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the  OHiiership  interest:  and  that  such 
luember  is  not  in  a  position  to  direct  hot 
issues  to  such  person 

Public  Offering 

The  term  public  offering  shall  mean 
nny  primary  or  secondary  distribution  of 
securities  made  pursuant  to  a 
registration  statement  or  offering 
circular  including  exchange  offers, 
rights  offerings,  offerings  made  pursuant 
to  a  merger  or  acquisition,  straight  debt 
offerings  and  all  other  securities 
distributions  of  any  kind  whatsoever 
fixcept  any  offering  made  pursuant  to  or, 
p\emption  under  Section  4(1).  41 2  j  or 
4(61  of  the  Securities  Act  of  1933.  as 
amended,  or  pursuant  to  Rule  5C4 
(unless  considered  a  public  offering  in 
the  states  where  offered).  Rule  505  or 
Rule  506  adopted  under  the  Securities 
Act  of  1933.  as  amended  [ail 
distributions  of  securities  whether 
underwritten  or  not;  whether  registered, 
unregistered  or  exempt  from  registration 
under  the  Securities  Act  of  1933,  and 
whether  they  are  primary  or  secondary 
distributions,  including  intrastate 
distributions  and  Regulation  A  issues, 
which  shall  at  an  immediate  premium, 
in  the  secondary  market].  It  shall  not 
mean  exempted  securities  as  defined  i.n 
Section  3{a)(12)  of  the  Securities 
Exchange  Act  of  1934. 

Immediate  Family 

The  term  immediate  family  shall 
include  parents,  mother-in-law  or 
father-in-law.  husband  or  wife,  brother 
or  sister,  brother-in-law  or  sister-in-law. 
son-in-law  or  daughter-in-law,  and 
children.  In  addition,  the  term  shall 
include  any  other  person  who  is 
supported,  directly  or  indirectly,  to  a 
material  extent  by  the  niornber.  person 
associated  with  the  member  or  other 
person  specified  in  paragraph[sj  (2)(.  (3;, 
or  (4)1  above.  . 

N'ormal  Investment  Practice 

Normal  investment  practice  shall 
tnean  the  history  of  investment  of  a 
restricted  person  in  an  account  or 
;iccoi;nts  maintained  by  the  res'.'-icTpd 
person,  (maintained  with  the  member 
making  the  allocation.  In  cases  where  an 
.account  was  previously  maintained 
will;  another  member,  but  serviced  by 
the  same  registered  representative  as  the 
one  currently  servicing  the  account  for 
the  member  making  the  allocation,  such 
earlier  investment  activity  may  be 
included  in  the  restricted  person's 
investment  history  1 
•         «        »        *         * 

Disproportionate 

In  respect  to  the  determination  of 
(.v!iat  constitutes  a  disproportionate 


allocation,  the  Association  uses  a 
guideline  o/l07o  of  the  member's 
participation  in  the  issue,  however 

acquired. 

•        »        •        ft         • 

Insubstantialitv 


Sales  By  Issuers  in  Conversion  Offerings 
Definitions 


Conditions  for  Exemption 

(b)  *   •   * 

Sales  to  Members.  Associated  Persons 
cf  Members  and  Certain  Related  Persons 

(1)  If  the  purchaser  is  a  member, 
person  associated  with  a  member, 
member  of  the  immediate  family  of  any 
such  person  to  whose  support  such 
person  contributes,  directly  or 
indirectly,  or  an  account  in  which  a 
member  or  person  associated  with  a 
member  has  a  beneficial  interest: 

(A)  the  purchaser  shall  be  an  eligible 
purchaser; 

(B)  the  securities  purchased  shall  be 
restricted  from  sale  or  transfer  for  a 
period  of  [150  days]  three  months 
following  the  conclusion  of  the  offering, 
and 

(C)  the  fact  of  purchase  shall  he 
reported  in  wxiting  to  the  member 
where  the  person  is  associated  within 
one  day  of  payment. 

Sales  to  Other  Restricted  Perscns 

(2)  If  the  purchasf  r  is  not  a  person 
specified  in  Subsection  {b]{V  above. 
and  ;>  Itlie  purchaser  shall  be]  an 
eligible  purchaser  pursuant  to 
Subsection  <a}'2i.  the  conditions  of 
Subbi-ctio::  li>j:  1 1  shall  not  npply  to  such 
purchaser. 


U.  Seif-Re^ulaiory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Propos«^d  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statenients  conc:;r.i!ng 
'he  purpose  of  and  basis  for  the 
proposed  rule  change  and  discubsed  any 
commen's  it  received  on  the  proposed 
idle  chiii-.gc  The  text  of  the.ie  statements 
are  .set  forth  in  Sections  (.\).  (B;,  and  'Ci 
belou . 

(A)  Self-Regulatory.  Organization  s 
Statement  of  the  Purpose  of.  and     i 
Statuton,-  Br..>is  for.  th-^  Proposed  P.'.Hi^ 
Chance 

(i)  Purpose  of  the  Proposed  Rule  Change 

(■^)  Oveniew  of  Free-Riding  and 
Withholding  Interpretation.  The 
purpose  of  the  Interpreration  is  to 


protect  the  mtegrity  of  the  public 
offering  system  by  ensuring  that 
memibers  make  a  bona  Dde  public 
distribution  of  "hot  issue"  securities 
and  do  not  withhold  such  securities  for 
their  own  benefit  or  use  the  securities  to 
reward  other  persons  who  are  in  a 
position  to  direct  future  business  to  the 
member  Hot  issues  are  defined  by  the 
Intp.'pretation  as  securities  of  a  public 
offering  while  trade  at  a  premium  in  the 
secondarv'  market  whenever  such 
trading  commences.  The  Interpretation 
prohibits  mem.bers  from  retaining  the 
securities  of  hot  issues  in  their  own 
accounts  and  prohibits  members  from 
using  sales  of  such  securities  to 
directors,  officers,  em.pioyees  and 
associated  persons  of  members  and 
other  broker/dealers.  It  also  restricts 
member  sales  of  "hot  issue"  securities 
to  the  accounts  of  specified  categories  ^f 
persons,  including  among  others,  senipr 
officers  of  banks,  insurance  coi;  i.an.iell, 
registered  investment  companies.      / 
registered  investment  advisory  firms' 
amd  other  persons  within  such 
organizations  whose  activities  influence 
or  include  the  buying  or  selling  of 
securities  These  basic  prohibitions  and 
restrictions  are  also  made  applicable  to 
sales  by  mem."t>ers  cf  ho;  issue  securities 
to  accounts  in  w-hich  any  such  persons 
may  have  a  beneficial  i.-.terest  and,  with 
lim.ited  exceptions,  to  memtjers  of  the 
immediate  famiK  of  those  persons 
r°stricted  by  the  Inte.-prctcilion 

(b)  Rule  proposal  back-zrouni  At  its 
May  1992  mee'ing.  the  Board  of 
Gove.'-n'>rs  appointed  a  =p^cial 
commitrce  ;tne  ■C'jrr.mittf''  ')  to 
exdrrine  the  Intarpretation  to  determinf- 
if  the  Interpret&-t.ons  restrictions, 
definitions  and  oblieafions  are  relevant 
m  today's  seciriiies  market?.  The 
Commitifce  v..hs  comprised  of 
repre??ntat.ves  uf  th.e  .•^.ssociation  s 
NjT!onal  B>isir..''ss  Conduct.  Corporate 
Fipancir,2  and  insurance  Affil.ated 
Mr;.;ber5  C':-V-  rrutfres  as  wi'A  as 
members  of  the  N.\S3  Board  of 
C-'jver.Tjrs  The  Bo:,rd  also  asked  the 
Commitiee  to  examine  various 
intprpretative  isfues  thjt  had  been 
raised  wi'h  she  N.^SD  Tr.e  C.jmmittev' 
XT.cK  r.-.-.vo^Tvzs  times  from.  M.hv  1992 
until  .\un\  199.3  and  rec^T^ed  input  i::d 
suggestions,  both  m  writing  and  m 
person,  from  .•nembors,  issuers,  law 
fi.-m.s.  the  N.-\SD's  Legal  Advisorv 
Boarl,  ino  &s-  sta:':  of  various  NA>D 
dpp::'^.nie:us. 

In  iune  199:i.  the  .\ASD  piibhsheij^for 
conim.cnt  proposed  modifications  to  the 
Interp.'^taiion  based  on  its  review  and 
suggestions  received  The  N.ASD 
received  36  comment  letters  on  the 
proposed  modifications.  The  Ccmmiittee 
considered  the  comments  and  made 
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final  recommendations  to  the  National 
Business  Conduct  Committee  ("NBCC") 
in  November  1993.  The  Board 
considered  and  approved  the  NBCC's 
recommendations  on  November  14. 
1993. 

The  proposed  rule  change  includes 
language  clarifications  to  facilitate 
understanding  of  the  Interpretation's 
application,  as  well  as  substantive 
modifications.  The  following  discusses 
the  substantive  modifications  proposed. 

(c)  Substantive  proposed 
modifications.  The  NASD  is  proposing 
several  substantive  modifications  to  the 
Interpretation,  including  changes  in 
connection  with  limited  business 
broker/dealers,  investment  partnerships 
and  corporations,  stand-by 
arrangements,  venture  capital  investors, 
securities  offerings  covered  by  the 
Interpretation,  and  issuer-directed 
securities.  The  NASD  believes  that  the 
proposed  substantive  changes  clarify  the 
scope  of  the  Interpretation  and  remedy 
certain  unintended  effects  the 
Interpretation  has  had  in  its  present 
form.  Specifically,  the  NASD  believes 
that  the  Interpretation  has  prohibited 
transactions  which  do  not  implicate  the 
Interpretations  objective  of  a  bona  fide 
distribution  of  hot  issue  securities  to  the 
public,  and  may  have  created  unduly 
burdensome  restrictions  and  expense  for 
NASD  members  and  their  customers. 
Thus,  the  NASD  believes  that  the 
proposed  changes,  described  further 
below,  appropriately  restrict  prohibited 
persons  from  receiving  hot  issut  s 
without  engendering  unintended 
restrictions  inconsistent  with  the, 
purpose  of  the  Interpretation. 

1.  Stand-by  arrajigements.  If  an 
offering  begins  trading  at  a  premium 
when  the  secondaf\'  market  begins,  the 
Interpretation's  restrictions  are  n^ 

implicated  and  may  affect  the  succrssfid-' 
completion  of  the  offering  by 
prohibiting  the  sale  to  stand-by 
purchasers,  due  to  a  person  restricti'd 
under  the  Interpretation  having  a 
beneficial  interpst  in  the  stand-by 
account.  The  NASD  believes  that 
securities  purchased  pursuant  to  <i 
stand-by  arrangement  (i.e..  an  agreement 
to  purchase  securities  not  purt.tiased 
during  the  offering  period)  bv  a 
restricted  accoimt  should  not  be  subject 
to  the  Interpretation  if  the  conditions 
proposed  are  met.  The  NASD  believes 
that  the  proposed  conditions 
(prospectus  disclosure,  a  formal 
agreement,  absence  of  any  other 
purchaser  and  a  three  month  holding 
period)  remedy  any  potential  derogation 
from  the  Interpretation  that  such  a  sale 
could  cause,  while  facilitating  a  bona 


fide  distribution  of  the  securities 
offered.' 

2.  Definition  of  immediate  familv.  The 
Interpretation  presently  restricts 
immediate  family  members  of  persons 
enumerated  in  Paragraph  2  (persons 
associated  with  broker/dealers),  and 
Paragraphs  3  and  4  of  the  Interpretation 
(persons  having  a  connection  to  the 
offering  and  individuals  related  to 
banks,  insurance  companies  and  other 
institutional  type  accounts)  from 
part ic:i pat ing  in  hot  issue  distributions. 
The  Interpretation  defines  immediate 
family  members  very  broadly  and- 
includes  such  persons  as  father-, 
mother-,  brother-  and  sister-in-law.  An 
immediate  family  member  of  a  per-snn 
associated  with  a  broker/dealer  is 
prohibited  from  purchasing  hot  issues  to 
the  sjme  degree  as  the  associated 
person,  unless  it  can  be  demonstrated 
that  the  associated  person  does  not 
contribute  directly  or  induectly  to  the 
support  of  the  immediate  family 
member.  In  the  latter  circumstance,  the 
immediate  family  member  of  the 
associated  person  may  purchase  a  hot 
issue  under  the  same  conditions  as 
those  persons  restricted  pursuant  to 
Paragraphs  3  and  4  of  the  Interpretation. 
Specifically,  such  persons  may  purchase 
hot  issues  if:  (1)  The  securities  were 
sold  to  such  persons  in  accordance  with 
their  normal  investment  practice  with 
the  member  making  the  distribution; 
and  (2)  the  securities  sold  are 
insubstantial  and  not  disproportionate 
in  amount  as  compared  to  sales  to 
members  of  the  public  and  that  the 
amount  sold  to  any  one  such  person  is 
insubstantial. 

The  NASD  belie\es  that  in  its  present 
form,  the  immediate  family  member 
provisions  often  place  inequitable 
restnt  tions  on  a  person  with  a  fairly 
attenuated  connection  to  a  restricted 
person  named  in  the  Interpretation  {e.g.. 
the  sipter-in-law  of  a  bank  vice- 
president),  and  often  result  in  unduly 
burdensome  compliance  difficulties  for 
members  monJtt)nng  whether  such 
persons  are  restric  ted  or  become 
restricted.  The  NASD  believes  that  the 
proposed  modifications  to  the 
immediate  family  member  provisions 
will  tsisufe  that  ihosf;  persons  with  a 
substantial  ne.xus  to  a  restricted  person 
will  be  similarly  rcstricled  under  the 
Interpretation,  provide  a  clearer  test  for 
NASD  members  m  determining  whether 
such  persons  are  restricted,  and 
elimieate  the  Interpretations 


Of  Onirse.  rtnx  rn.s,-,les  by  the  s;,5i:ii-i)y 
p. .ft  haftTS  \voi;!t!  nee(i  to  b<>  i.oiidirtpd  in 
1  o.'iipliince  witii  ail  applii.abic  rr');ul.-ilory 
rp<iuirRpieiil.s  iiirliuiirj;  prosp'v  ti;s  dttljvery 
p  irsuafl  •(!  .Sorlion  "i  <if  !h>'  Sfr  uritii's  .Act  of  I'J.'U. 


application  to  persons  not  intended  to 
be  restricted. 
The  proposed  modifications  would: 

(a)  retain  the  investment  history 
e.xemption.  and  expand  it  to  include  the 
use  of  investment  history  at  firms  other 
than  the  member  making  the  allocation. 
Ihe  burden  of  obtaining  such 
information  would  remain  with  the  firm 
making  the  sale; 

(b)  eliminate  the  immediate  familv 
restrictions  on  persons  other  than  those 
associated  with  broker/dealers 
(categories  3  and  4  referenced  above-) 
and  the  Interpretation  would  only  apply 
to  the  enumerated  individuals  in  those 
categories  and  to  persons  who  are 
supported  directly  or  indirectly  to  a 
material  extent  by  the  restricted  person: 

(c)  w  ith  respect  to  persons  associated 
with  broker/dealers,  continue  to  apply 
the  immediate  family  restrictions  to 
persons  supported  by  the  restricted 
individvial  and  to  allocations  by  the 

,  restricted  individual's  firm,  but  would 
no  longer  prohibit  sales  to  non- 
supported family  members  of  a  person 
associated  with  a  broker/dealer  by  a 
broker/dealer  that  does  not  employ  the 
restricted  person,  where  the  restricted 
person  has  no  ability  to  control  the 
allocation  of  the  hot  issue. 

There  would  continue  to  be  a 
violation  if  it  could  be  determined  that 
the  restricted  person  has  a  beneficial 
interest  in  the  account  to  which  an 
allocation  was  made. 

3.  Venture  capital  investors.  The 
NASD  believes  that  bona  fide  venture 
capital  investors  should  be  allowed  to 
purchase  a  hot  issue  to  maintain  their 
percentage  ownership  in  an  entity, 
notwithstanding  that  the  venture'capital 
investor  may  be  a  restricted  person,  or 
that  such  person  may  have  a  beneficial 
interest  in  the  venture  capital  account. 
The  N.ASD  notes  that  the  venture  capital 
investor  often  plays  a  pivotalrole  in  the 
continued  viability  of  an  entity  prior  to 
its  public  offering,  and  that  such  an 
investor  should  be  allowed  to  maintain 
his  or  her  own  ownership  interest  after 
the  entity  completes  its  public  offering. 

The  venture  capital  investor,  in  order 
to  purchase  the  hot  issue  without 
implicating  the  Interpretation's 
restrictions,  would  have  to  meet  the 
following  conditions: 

(a)  one  year  of  preexisting  ownership 
in  the  entity; 

(b)  no  increase  in  the  investors 
percentage  ownership  above  that  held 
for  the  three  months  prior  to  the  filing 
of  a  registration  statement  in  connection 
with  the  initial  public  offering; 

(c)  a  lack  of  special  terms  in^ 
connection  with  the  purchase^^nd 

(d)  the  venture  capital  investor  shall 
not  assign,  sell,  pledge,  hypothecate  or 
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otherwise  dispose  of  the  securities  for  a 
period  of  three  months  following  the 
effective  date  of  the  registration 
statement  in  connection  with  the 
offering. 

The  NASD  believes  that  the 
conditions  imposed  on  the  venture 
capital  investor  ensure  that  the 
securities  may  be  purchased  by  a  bona 
fide  venturecapital  investor  who  has 
had  an  on-going  interest  in  an  entity, 
and  protect  against  any  attempt  to 
circumvent  the  Interpretation's 
restrictions  by  investing  in  an  entity 
shortly  before  its  public  offering. 

4.  Investment  partnerships  and 
corporations.  The  Interpretation,  under 
"Investment  Partnerships  and 
Corporations,"  generally  disallows  sales 
of  a  hot  issue  to  an  investment 
partnership  or  corporation,  or  similar 
account  ("investment  partnership")  if  a 
restricted  person  has  a  beneficial 
interest  in  the  entity.  Thus,  an 
investment  partnership  with  several 
lirfiited  partners  would  be  "tainted"  due 
to  the  limited  partnership  interest  of  the 
restricted  person.  In  August  1992  and 
October  1993  Notices  to  Members,  the 
NASD  announced  it  was  going  to  allow 
investment  partnerships,  on  an  interim 
basis,  to  use  a  "carve  out"  mechanism 
to  prevent  restricted  persons  with  an 
interest  in  an  investment  partnership 
from  participating  in  hot  issue 
allocations.  This  "carve  out" 
mechanism  requires  the  NASD  member 
making  such  allocation  to  set  up  a 
separate  account  for  these  transactions 
and  obtain  from  the  investment 
partnership  and  its  accountants 
documentation  that  indicates  that  the 
restricted  persons  are  prevented  from 
participating  in  a  hot  issue  allocation. 

The  NASD  believes  that  the  carve-out 
methodology  is  the  most  equitable  and 
appropriate  approach  for  investment 
partnerships  in  which  restricted  persons 
have  a  beneficial  interest,  and  that  the 
carve-out  procedure  should  be  codified 
as  proposed  under  the  Beneficial 
Interest  section  of  the  Interpretation. 
The  carre-out  procedure  would  not 
allow  a  person  restricted  under  the 
Interpretation  to  receive  a  hot  issue 
allocation  inconsistent  with  the 
Interpretation's  provisions;  but  would 
also  not  inequitably  penalize  those  not 
restricted  under  the  Interpretation  due 
to  their  interest  in  an  investment 
partnership  in  w-hich  a  restricted  person 
also  has  an  intmpfest.  A  typical  scenario 
is  where  a  liniiied  partnership  with  a 
large  number  of  limited  partners  is 
restricted  under  the  Interpretation 
because  one  of  the  limited  partners  is  an 
officer  of  an  insurance  company,  and 
therefore  restricted  under  Paragraph  4  of 
the  Interpretation.  Rather  than 


restricting  the  whole  limited 
partnership,  the  carve-out  procedure 
would  allow  the  limited  partnership  to 
purchase  the  hot  issue  by  properly 
allocating  the  hot  issue  away  from  the 
restricted  limited  partner  according  to 
the  specified  requirements  proposed. 

In  addition,  the  NASD  believes  that  a 
beneficial  interest,  as  defined  under  the 
Interpretation,  should  not  be  created  by 
the  receipt  of  a  management  fee  based 
on  the  performance  of  an  account.  The 
NASD  believes  that  investment 
partnerships  and  other  similar  accoimts 
typically  require  that  the  management 
fee  structure  of  such  accounts  include  a 
performance-based  component.  Thus, 
an  investment  advisor  restricted  under 
Paragraph  4  of  the  Interpretation  could 
restrict  an  entire  investment 
partnership,  in  which  no  restricted 
persons  have  an  interest,  based  solely 
-on  the  investment  advisor  receiving  a 
fee  based  on  the  performance  of  the 
securities  in  the  investment  partnership 
account.  The  Beneficial  Interest 
provision  of  the  Interpretation  is 
intended  to  address  those  accounts  in 
which  a  restricted  person  has  a 
substantive,  albeit  not  necessarily  direct 
ovmership,  interest  that  should  be 
appropriately  restricted.  The  NASD 
believes  that  the  receipt  of  a 
performance-based  fee.  without  the 
existence  of  any  other  beneficial 
interest,  should  not  create  such  an 
interest. 

5.  Definiti(S»4jl£aljlie-t3ffering.  In  its 
present  form,  the  Interpretation's 
definition  of  a  public  offering  includes 
virtually  any  and  all  distributions  of 
securities,  whether  registered  or 
unregistered  under  the  Securities  Act. 
The  NASD  has  found  that  the  definition 
has  had  the  unintended  effect  of 
implicating  the  Interpretation's 
restrictions  for  bona  fide  private 
placements  of  securities  which  do  not 
present  the  potential  abuses  that  the 
Interpretation  is  intended  to  guard 
against.  The  N.^SD  believes  that  the 
proposed  modification  to  the  definition, 
■which  in  essence  does  not  apply  the 
Interpretation  to  a  traditional  private 
placement  of  securities,  is  appropriate 
because  such  distributions  generally  are 
limited  in  scope  and  have  holding 
periods  placed  on  the  privatelv  placed 
securities.  Thus,  the  NASD  believes  that 
such  placements  should  not  be  within 
the  purview  of  the  Interpretation  in  that 
distribution  is  limited  and  that  the 
potential  for  restricted  persons  to 
purchase  the  securities  and  resell  or 
"flip"  them  in  a  short  period  of  time  is 
limited  due  to  the  resale  restrictions 
placed  on  such  offerings. 

6.  Associated  person  definition. 
Article  I,  Section  (m)  of  the  NASD  By- 


Laws  defines  a  "person  associated  with 
a  member"  to  include  a  partner  of  a 
broker/dealer  and  any  person  who  is 
directly  or  indirectly  controlling  or 
controlled  by  such  member,  whether  or 
not  such  person  is  registered  with  the 
Association.  The  NASD  has  found  that 
a  certain  degree  of  confusion  exists  as  to 
the  status  of  passive  investors  in  broker/ 
dealers,  such  as  broker/dealer  limited 
partners,  equity  owners,  or  subordinated 
lenders. 

The  NASD  believes,  that  under 
certain  circumstances,  such  persons 
should  not  be  considered  persons 
associated  with  a  broker/ dealer  due  to 
their  limited,  passive  investment  in  a 
broker/dealer.  Thus,  the  NASD  has  ^ 

proposed  that  if  a  person  owns  or  has 
contributed  10%  or  less  to  a  broker/ 
dealer's  capital,  such  person  should  not 
be  construed  to  be  an  associated  person; 
provided  that,  such  ownership  interest 
is  a  passive  investment,  the  person  does 
not  receive  hot  issues  from  the  member 
in  which  she  has  the  interest,  and  that 
the  broker/dealer  is  not  in  a  position  to 
direct  hot  issues  to  the  person.  The 
NASD  believes  that  the  limitations 
placed  on  such  persons  in  order  not  to 
be  considered  associated  persons  will 
prevent  the  same  fi-om  attempting  to  use 
their  ownership  interests  in  a  broker/ 
dealer  to  effect  the  purchase  of  hot 
issues,  and  circiunvent  the 
Interpretation's  objective  of  a  bona  fide 
distribution  of  a  hot  issue. 

7.  Persons  associated  with  limited 
business  broker/dealers.  Similar  to  the 
status  of  persons  v«th  a  limited 
ownership  interest  in  a  broker/dealer, 
the  NASD  believes  that  persons 
associated  with  certain  broker/dealers 
that  transact  a  limited  securities 
business  should  also  not  be  restricted  as  . 
other  associated  persons  under 
Paragraph  2  of  the  Interpretation. 
Specifically,  the  NASD  proposes  that 
persons  associated  with  broker/dealers 
whose  business  is  limited  to  direct 
participation  programs  or  investment 
company/variable  product  securities  not 
be  restricted  under  the  Interpretation  to 
the  same  extent  as  those  persons 
associated  with  broker/dealers  with  a 
more  comprehensive  securities 
business. 

Typically,  a  broker/dealer's  business 
is  limited  pursuant  to  a  restrictive 
agreement  executed  by  the  member  as  a 
condition  to  its  membership  in  the 
Association.  In  that  persons  associated 
with  such  limited  broker/dealers  are  not 
in  a  position  to  sell,  distribute,  or 
withhold  hot  issue  securities,  the  NASD 
does  not  believe  that  such  persons 
would  be  in  a  position  to  inhibit  a  bona 
fide  distribution  of  a  hot  issue  security. 
The  NASD  notes  that  the  proposed      / 
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modification  applies  only  to  a  person 
associated  with  such  a  limited  broker/ 
dealer,  and  not  to  the  broker/dealer 
itself.  The  NASD  does  not  believe  that 
it  is  appropriate  for  any  NASD  member 
to  purthase  a  hot  issue  security  ior  its 
own  acroimt.  regardless  of  the  extent  of 
its  securities  business. 

8.  Issuer  djrecteil  si'i.iniiits.  Preseniiy, 
au  employee  of  aji  issuer,  who  also  is 
restricted  under  the  lutcrpretatii.n,  inusl 
■  rect'ivt!  i)f:rniih!,iou  fioni  the  NASD 
Board  of  CJovernors  in  order  to  piir«.hriM! 
hot  issue  securities  of  its  enipicjyor,  ii 
the  employee  does  not  have  tho 
requisite  investment  history  with  the 
•  NASD  member  making  the  securities 
distrl|l)ution.  For  example,  an  employee 
<*f  a  manufacturing  company  who  is 
married  to  tho  senior  officer  of  ;i  bank 
would  be  restj-jcted  under  the 
.  Interpretation  because  he  or  she  is  the 
immediate  family  member  of  a  restricted 
person  under  Paragraph  3  of  the 
interpretation.  Under  the  proposed 
changes  to  Paragraph  3  of  the 
Interpretation,  the  employee  would  still 
be  restricted  if  the  senior  officer  of  the 
bank  directly  or  indirectly  supports  the 
employee.  If  permission  is  granted  by 
the  board  of  governors,  the  employee  is 
allowed  to  purchase  the  securities  of  the 
employer  without  meeting  the 
investment  history  requirement,  but  the 
amount  purchased  would  still  have  to 
meet  the  insubstantial  and  not 
disproportionate  tests  described  above. 

The  NASD  believes  that  it  is 
inequitable  to  impose  such  restrictions 
on  employees  of  issuers  who  are  in  most 
cases  tangentially  restricted  under  the 
Interpretation,  in  connection  with  their 
piut:hase  ofsecurities  issued  by  their 
employer.  The  NASD  notes  that  issuer- 
directed  share  programs  are  viewed  as  a 
valuable  tool  in  employee  development 
and  retention,  and  does  not  believe  that 
the  objectives  of  the  Interpretation  arc 
furthered  by  imposing  essentially  the 
same  restrictioiis  on  such  purchases  as 
those  not  involving  an  employer/ 
employee  relationship.  Thus,  the 
proposed  modifications  to  the  Issuer 
Directed  .Securities  section  of  the 
Interpretation  will  allow  employees  of 
issuers  to  purchase  hot  issue  securities 
of  the  employer  under  the  same  terms 
and  conditions  as  persons  associated    . 
vvith  NASD  members  are  pennitted  in 
connection  with  purchase.;  of  se<:urities 
issued  by  the  member,  pursuant  to  an 
exemption  provided  in  Section  13  of 
Schedule  E  to  the  NASD's  By-Laws. 

y  Concfillation  safe  harbor.  The 
NASD  believes  that  it  is  appropriate  tu 
clarify  in  the  Interpretation  that  it  will 
not  be  a  violation  if  a  NASD  member 
makes  an  allocation  of  a  hot  issue  to  a 
restricted  person  or  account,  so  long  as 


the  member  cancelled  the  trade  and 
reallocated  the  security  at  the  public 
tifferipg  price  to  an  unrestrirteiJ 
Jir  (ount,  prior  to  T-t-1  of  the  initial 
tr.insacfi(in.  The  NASD  believes  that  fhp 
(.liinfii:afion  will  remedy  any  foncerns 
I  .iusod  by  inadverli^nt  violations  of  the 
InterfWi^tRtion  that  are  corrt'ctod  by  the 
NASb  member  ji-aking  the  disfrih'.Jtion. 
.Sales  following  cancellation  would  need 
to  bf  made  in  comnli.-inre  v,'>(,h 
.:t>pliGsb]e  h'ws,  in«!uding  section  5  of 
the  .S(s  urities  Art 

(ji)  Statutory  Basis  For  Proprjsed  Rule 
C:h.ui3t! 

The  NASD  believes  thul  the  projjose<l 
rule  rhiinge  is  consistent  v.ith  the 
p;ovi.sJ{ins  of  Section  l^A(h)(b)  of  ific 
Act  in  that  the  proposed  changes  to  the 
Interpretation  will  promote  just  iiid 
equitable  principles  of  trade  by 
fitcililtting  the  bona  fide  d:s!i  ibulion  of 
hot  issue  securities  to  the  public,  and 
protect  against  the  receipt  of  hot  issues 
by  persons  restricted  under  the 
Interpretation.  Further,  the  NASD 
believes  that  the  proposed  riianges  and 
f:larificatiGns  to  the  Interpretation  are 
consistent  with  Section  15A(b)(9)  in  that 
they  alleviate  certain  inequities  caused 
by  the  Interpretation,  which  imposed 
burdens  on  competition  not  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

IB)  Sf'lf- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

1  he  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burtlen  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(CI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Association  received  36  letters 
<  onimenting  on  Notice  To  Members  93- 
40  (tha  "Notice"),  the  proposed 
anundinents  to  the  Interpretation.  The 
cominanfers  include  the  American  Bar 
Ass(x:i8tion,  the  Securities  Industry 
Association,  twelve  law  firms,  nine 
investment  advi.sers/a.ssct  managers, 
seven  broker/dealers,  lhre«!  insurance 
c  omparies,  two  as.sociations,  and  one 
t^FA  firm.  Below  is  a  summary  of  the 
mure  .significant  and/or  recurring  issues 
r.iis.-d  in  the  letters  and  the  NASD's 
position  in  connection  with  the  same. 
The  topics  addressed  follow  the  order  in 
which  they  were  presented  in  the 
Notice,  beginning  at  page  258. 
Following  that  discussion  are  topicis  not 
included  in  the  Notir»,  but  raised  in  the 
c:ommert  letters. 


Securities  to  be  Covered 

With  regard  to  the  solicitation  of 
(.omments  on  debt  securities,  those  who 
did  comment  recommended  that  rated 
debt  Sf>curities,  especially  corporate 
debt  s«H7urities,  be  excluded  from  thi5 
hiterpretstion.  The  commenters 
maintained,  in  genwal,  that  the  pVicuj^j 
of  sui:h  .-securities  is  made  in 
•  onpjnction  with  a  comparison  to  II..S 

Treasury  sfjcuri  ties,  that  their  price 

fluctuates  relative  to  interest  rales,  and 
that  ,M!ch  ."Securities  are  typically 
considered  fungible  by  investors,  i.e  , 
i.'iV.-sJors  look  for  a  certain  grade  of 
debt,  and  do  not  focus  on  the  issuer,  as 
in  equity  offerings.  Thus,  they 
maintained  that  the  abuses  that  the 
Interpretation  seeks  to  prevent  are  not 
evident  in  rated  debt  offerings,  and  that 
the  Interpretation's  methodology  is 
inapplicable  io  the  trading  of  such 
securities. 

The  NASD  has  considered  that  it  does 
not  typically  bring  enforcement  actions 
in  this  area,  but  has  concluded  that  the 
continued  coverage  of  debt  securities  is 
warranted  for  purposes  of  deterring  any 
potential  future  problems  in  this  area. 

Stand-by  Arrangements 

Those  who  commented  generally 
supported  the  proposal.  One  commenter 
maintained  that  the  five-month  holding 
period  was  too  long  in  that  it  went 
beyond  the  period  in  which  the 
purchaser  should  be  exposed  to  the 
market  risk  for  the  securities.  It 
proposed  a  holding  period  of  no  longer 
than  tliree  months,  which  it  maintains 
is  adequate  time  for  the  market  to 
establish  some  equilibrium  for  the 
security.  Another  commenter  believed 
that  it  is  unclear  to  whom  an 
underwriter  has  to  represent  that  it  was 
unable  to  find  any  other  purchaser  for 
the  securities,  and  suggested  that  a 
representation  in  the  prospectus  should  . 
suffice. 

The  N.ASD  believes  that  the  various 
holding  periods  under  the  Interpretation 
and  in  the  Free-Riding  provisions  of 
Schedule  E  to  the  By-Laws  dealing  with 
offerings  by  members  of  their  own 
securities  should  be  uniform  and  has 
therefore  proposed  a  three  month 
holding  period. 

Cancellation  of  Trades  as  "Safe  Harbor" 

One  commenter  believed  that  them 
would  not  be  any  implications  under  . 
SEC  Rule  lOb-6  for  the  proposed  safe 
harbor  so  long  as  the  cancellation  and 
reallocation  was  completed  before 
settlement  date.  A  different  commenter 
suggested  that  any  concerns  with  Rule 
lOb-6  could  be  remedied  by  obtaining 
a  no-artion  letter  from  the  SEC.  Another 
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commenter  suggested  that  any  notice  of 
cancellations  and  reallocations  would 
have  to  be  given  to  the  restricted 
purchaser  no  later  than  the  day  after 
purchase,  and  a  further  commenter 
maintained  that  the  proposal  was  too 
reactive.  It  suggested  that  the  N.ASD 
establish  a  procedure  where  hot  issues 
were  characterized  as  such  before  the 
distribution  via  indications  of  interest, 
yo  as  to  prevent  sales  to  restricted 
accounts. 

The  NASD  notes  that  for  purposes  of 
Rule  lOb-6,  a  distribution  includes  "the 
entire  process  by  which  in  the  course  of 
a  public  offering  the  block  of  securities 
is  dispensed  and  ultimately  comes  to 
rest  in  the  hands  of  the  investing 
public."  *  Thus,  a  distribution  continues 
if  a  broker-dealer  withholds  any  part  of 
an  offering  in  proprietary  or  nominee 
accounts  and  later  sells  those  securities 
to  the  public  after  secondary  trading  has 
begun. 5  Moreover,  a  cancellation  of  a 
bona  fide  purchase  order  will  not 
reopen  the  distribution  where  there  is 
no  reason  for  the  underwriter  to  believe 
that  the  purchase  order  would  be 
cancelled.^  Whether  a  particular 
cancellation  and  reallocation  for 
purposes  of  compliance  with  the 
Interpretation  will  raise  an  issue  under 
Rule  lOb-6  will  depend  upon  the  facts 
and  circumstances  involved  in  that 
cancellation  and  reallocation. 

Immediate  Family 

Those  vx'ho  commented  strongly 
supported  the  lifting  of  the  immediate 
family  restrictions  on  persons  restricte-d 
under  Paragraphs  three  and  four  of  the 
Interpretation.  One  commenter 
expressed  concern  that  the  retention  of 
the  immediate  family  restriction  in 
connection  with  allocations  by  the 
brokerVdealer  that  employs  the 
rf^sfrJGted  person  (as  opposed  to 
aUocations  by  broker/dealers  that  do  not 
eniploy  the  restricted  perbori)  creates  a 
now  ca'ogory  of  restricted  persons  that 
niay  prove  burdensome  Tor  the  member 
who  is  making  the  ciistrib'ition. 

The  NASD  does  not  belie\r  that  uny 
new  rest.'icted  ratroory  is  bi-ing  created 
and  believes  that  th.e  proposed 
n.iodifications  are  appropriate. 

Persons  WithUwited  Hr'gist ration,  or 
Liinitpd  Purposf^  Brokor/Dp'jitirs 

Several  of  the  commentcrs  supported 
the  proposed  exemption  as  described  in 
the  Notice.  In  addition,  virtually  all 
proposed  that  the  exemption  be 


'R  A  Holman  6- Co.  v  SEC.  366  K.2d  446.  449 
I2<l  Cir.  1966).  modified  on  other  grounds.  377  F.2d 
665  (2d  Cir.  1966).  cert,  denied.  389  ll.S.  991  (19671, 

5  Wall  Street  Went,  Inc.  A7  S.E.C.  1003.  1005 
(1984). 


expanded  to  apply  to  all  persons, 
notwithstanding  their  level  of 
registration,  if  they  are  associated  with 
broker/dealers  that  do  a  limited 
business.  They  maintained  generally 
that  such  representatives  are  proscribed 
from  doing  any  securities  business 
which  is  beyond  the  scope  of  the 
limited  broker/dealer's  prescribed 
business  (e.g.,  investment  company 
securities),  and  m.aintained  that  the 
potential  for  abuse  by  one  that  has  a 
general  license  is  unlikely.  Some  of  the 
commenters  contended  that  limited 
broker/dealer  representatives  often  have 
a  Series  7  (general  securities 
representati'-p)  license  in  order  to 
comply  wiih  siate  law.  and  one 
commenter  maintained  that  the 
exemption  as  proposed  would  create  a 
disincentive  for  persons  with  limited 
registrations  from  seeking  further 
registration/education.  Various 
commenters  believed  that  a  firm-based 
exemption  should  include  the  firms 
listed  in  the  Notice  as  well  as  firms  that 
do  not  underwrite  or  distribute  initial 
public  offerings,  merger  and  acquisition 
boutique  firms  that  do  not  trade,  and 
private  placement  firms. 

The  NASD  does  not  believe  that  it  is 
appropriate  for  any  NASD  member  to 
purchase  a  "hot  issue"  for  its  own 
account  and  that  the  categories  of 
exemption  should  not  be  expanded  to 
include  member  firms  or  expanding  the 
categories  to  be  exempted.  The  NASD, 
however,  agrees  with  the  suggestion  of 
several  commentators  that  this 
exemption  be  expanded  to  cover  all 
persons  associated  with  direct 
participation  prngrara  or  investment 
company/v.-inabli!  product  broker/ 
dealers  re^ardlfiss  of  their  registration 
status.  The  .Association  has  considered 
that  the  N.-\SD'i  MciVihf'.ship 
Commiilee  cncauryKf^s  mombfirs  to 
qualify  their  rc^isKTed  persons  through 
Series  7  even  it  fr.ey  are  S'^'-ig  lo  do 
limited  activities  and  that  these 
individuals.  shou',u.n'\  !)p  p.snalized  for 
holding  such  licen.ses. 

Investment  Parlntsshtps  and 
CorporatioiTi 

There  were^sovrrai  comments  on  the 
proposed  changes,  and  <jpposition  to 
applying  thf  IrkTinvtdtion  to 
investment  p-'um'Tships  nr.d 
corporations  in  genera!.  First,  all  those 
who  commented  on  substituting  a 
certified  public  account  s  certification 
in  lieu  of  an  atlcrney  opinion  letter, 
including  the  .American  Institute  of 
Certified  Public  Accountants 
("AICPA"),  maintained  that  the 
certification  would  not  work  because 
the  certification  is  more  legal  than 
factual,  and  because  the  analysis  for 


certification  would  not  comply  with  the 
"Attestation  Standards"  necessary  for  a 
CPA  to  render  such  a  certification. 

NotWjithstanding  the  proposed 
amendments,  several  of  the  Comm.enters 
had  general  policy  concerns  with 
invostm.ent  partnerships  and 
corporations.  Most  believed  that  the 
Interpretation  should  not  applv  to 
partnerships  because:  (1)  partnerships 
typically  represent  interests  of 
individual  investors,  thus  the  objectives 
of  a  bona  fide  distribution  are  furthered 
by  distribution  to  partnerships;  and  (2) 
the  Interpretation  unfairly  discriminates 
between  mutual  fund  type  accounts  and 
partnerships  because  of  size, 
maintaining  that  there  is  no  need  for 
delineation  because  most  limited 
partners  have  no  control  over  the 
purchase  and  sale  of  securities  for  the 
account  and  do  not  exercise  any 
discretion.  One  commenter  maintained 
that  precedent  for  such  a  position  could 
be  found  in  rules  and  interpretations 
under  §  16  of  the  Exchange  Act,  which 
does  not  require  officers  to  disgorge 
profits  resulting  from  transactions 
through  investment  partnerships. 

Further,  most  maintained  that  receipt 
of  performance-based  fees  alone  should 
not  restrict  an  account,  maintaining  that 
partnership  law  typically  requires  that  a 
general  partner/manager  maintain  some 
de  minimis  equity  position  in  the 
partnership.  In  addition,  one  commenter 
believed  that  the  responsibility  for 
opening  up  a  separate  hot  issue  account 
should  rest  w'ith  the  member.  Several  of 
the  commenters  suggested  various  de 
minimis  provisions  which  would  allow 
the  participation  by  investment 
partnerships  in  hot  issues, 
notwithstanding  the  presence  of  a 
restricted  person (s). 

The  .N.ASD  has  considered  the 
comment  of  the  AiCPA  that  accountants 
cannot  provide  the  certification 
proposed  in  the  Notice  and  therefore 
i.js  proposed  ih^t  a  written 
reprcsontation  of  an  t'lccounlant  or 
counsel  be  substitutfd  for  llie 
accountant's  certification.  This  written 
representation  would  replace  the 
existing  ■'opinion  of  counbel"  under 
parngraph  B  of  the  Invr-stment 
Partnerships  and  Corporations  sec'^pn 
of  ;he  Interprftatiivn.  The  NASD 
believes  that  the  proposed  "wri'ten 
representation"  satisfies  the  "^ 

.Associati(5n's  ob;''ct'-  "  "f  ensuring  that 
Members  seek  the  counsel  of  an 
independent,  quahfied  third  party  in 
meeting  their  obligations  under  the 
Interpretation,  while  not  imposing  any 
requirements  that  are  unduly 
burdensome  or  unnecessarily 
problematic. 
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The  NASD  has  also  considered 
various  conunents  that  indicate  that 
nioro  trustees  and  institutional  investors 
are  dumanding  that  performance-based 
fees  be  charged  rather  than  asset  baseii 
foes  f(ir  money  management  services 
and  therefore  has  proposed  that 
performance-based  tecs  be  deleted  from 
the  d(!finilion  of  beneficial  interest 
under  the  Intf;rprelation. 

In  response  to  other  comments,  the 
NASD  believes  that  securities  placed 
into  a  carved  out  "hot  issue"  account 
should  remain  in  that  account  until 
sold.  The  Association  does  not  believe 
that  such  securities  should  be  subject  to 
■■juurnalii'iV  to  the  regular  account  after 
a  spet.il'ifrd  time  period  in  that  sue  h  a 
prfK  edure  would  be  diffi(  ult  to  monitor. 

Fnrey^'ii  Mutual  Fvnds 

The  Board  of  Governors  .solit  ited 
comment  as  to  exempting  foreign 
mutual  funds  from  the  Investment 
Partnerships  and  Corporations  section 
of  the  Interpretationr,  similar  to  the 
.exemption  provided  for  sales  to 
investment  companies  registered  under 
the  Investment  Company  Act  of  1940. 
One  commenfer  suggested  that  the 
exemption  apply  only  to  foreign 
investnienf  companies  which  are  subjeif 
to  regulation  under  foreign  laws 
expressly  designed  for  investment 
I  ompanies  and/or  satisfy  mmimum 
standards  thsrtihe  NASD  would 
e.sfablish.  Another  commenter  expressed 
disappointment  that  the  Notice  did  not 
address  the  application  of  the 
~  Interpretation  to  foreign  broker/de.'lers 
in  f^ener.d. 

i"he  NASD  is  concerned  as  to  vvhelher 
the  Association  ran  adequately 
ditermine  whether  a  foreign  ronntry's 
miJlucd  fund  regulation  is  similar  Iimkii 
own.  The  NA.SD  has  conchide,) 
thi  rcfcin',  that  no  provisions  should  !ie 
iiilopied  a1  this  time  If,  however  the 
N.\Si)  c.iii  d<v<  K.j;  a  siihstantia' 
I  (jjivalent  e  sJ.-mdaul   the  s^stie  i  !)o!ii  bi- 
ri.vi.Nif«  d 

\  'tiiUirtf  (.'upitiil  //;  ve.sifjiT!, 

Tho.Mf  who  «:uriU!iHnter  gi-nefal] y 
"-iipptirted  thiM  .:(:inj.-tnin.  .tnd  propoMil 
•<r!.on  revi-^tojis.  One  rommcnlej 
m;uil!iij:}{«l  that  allowiiu"  th:  venture 
I  apUal  investor  to  part  nasi;  onlv  up  t" 
his  pen  I•n^lJ^•■  (  wjK-;  -h'p  tor  iiie  |.ru;r 
•.  t'iii  was  tcii,  iiiiiiiin,;'  hi  that  ;;  v.^ulun- 
I  .-ipif.li'-!  n!i:l(j  maive  ,i  ciucial 
njiitrifiution  ..hcr  the  one  year  niaik, 
Weil  ii'fore  ihe  issuer  goes  puiiiu  .  and 
siiouid  III!  all!"  lo  r(.i  over  lb;.! 
rontribiilion  mi  stock.  Anoll/er 
I  ■^^lmenlel  lifrbeved  thai  the 
requirenu!nl  that  no  special  terms  be 
nM:eived  by  the  piirchastTs  should  be 
ipialifie<l  to  limit  that  to  "spec  ial  terms 


from  the  member"  because  a  venture 
capitalist  typically  enters  into  special 
arrangements  with  the  issuer  which 
could  be  construed  as  prohibited  special 

lerius. 

The  NASD  believes  it  is  an 
appnipriate  requirement  that  a  venture 
(apilal  investor  have  an  ownership 
inter»5!St  in  the  entity  for  at  lea.st  one  year 
prior  to  the  oMerinfj;  however,  in 
response  to  the  (  omments,  the  NASD 
b(.!i('ves  that  it  is  appropriate  to  use 
three  months  before  ihe  date  that  the 
ri'gisiration  statement  is  filed  as  the  date 
i«)  be  u.sed  for  calculating  the  investors' 
e.vistirg  ownership  inteiT.<;t  The  NASD, 
in  k.'rtping  with  i'.s  prior 
recommendation.  belii>vr>s  ttia!  a  three 
mr)nth  holding  period  for  the  se«  urities 
receiv»>d  in  the  <li.stribution  is 
appropriate. 

Issues  Not  Addressed  in  the  Notice 

Ownership  Interfsts  in  n  Brokfr/Dealtr 

Several  commimtat<3rs  asked  for 
advice  on  when  passive  investors  who 
are  limited  partners,  equity  owners  or 
subordinated  lenders  of  a  broker/dealer 
would  be  construed  as  associated 
persons  under  the  Interpretation.  In 
other  words,  what  ownership  or 
t;ontribution  pen  cntage  would  trigger 
associeted  person  status. 

The  NASD  btdieves  that  if  the  person 
owns  or  has  contributed  10%  or  less  to 
the  finn's  capital,  does  not  receive  hot 
issues  from  the  member  in  which  he  has 
the  interest,  and  thai  member  is  not  in 
a  position  to  direct  hot  issues  to  the 
investor,  then  the  NASD  should  not 
I  finstrue  the  uivestor  to  1)«;  an  a,sso(;iated 
p<;r-on  solely  by  viiiL'e  of  ihe 
invi'stment  in  the  broker/deali'i 


<:iilp<jflr\-  4  Hestnrtcd  Prtsoits 

1    "     ' 


1 

Sev-iral  lommentatois  asked  whether 
m.in;,j;cr';/advisors  ofhedgt  {unds. 
tiivesicient  pafnrr.,h!ps  t>i  of  i.Ihei 
M.'nil.il  Ci^lilii-s  would  be  i.ons'rued  as  a 
re.>;lric  ed  person  und",-  i'ar.ior.fpli  iour 
of  the    nterpretatton  (sales  so  Ihe  .senio.- 
nificer  ol  a  buiik   iiu  esl;ni';",!  i  cnipaiiy 
oi  oth«  r  instilutional  I\  pi^  a«  count) 

The  ^JASD  bclievi  s  tb.-;l  n.-.r-iigcr.'?  of 
iiii'i  :>•!  lent  paitnershijts  or 
I  oijior  itions.  hed;;«  hinds  ami  other 
••'in/hii  aci  (lUiMs  ar«  <  >Mrly  :ii.y<ilvetl 
wlM'  1)  t  buying  or  se.lling  of  securities 
1(11  an   ;}stitu!innal  tyf)e  ac(  <ninf  and.  a.s 
sui  h.  .Jie  u.:,tricli,d  unfit  J  I'arHuiapJi    • 
lour  of  the  Intiirprela'rnn 

Prnr.'.f  Plai imu^uts 

Sev(!  ral  ( ommenta'.ojs  so  lulit  ailvjce 
o:i  hov  the  Interpretation  should  be 
ajplied  to  members  v%ho  recvive 
s(!(  urities  of  an  issuer  in  a  private 
lilai  ejijent.  The  definition  «)f  "puhlii: 


offering"  as  currently  set  forth  in  the 
Interpretation  is  comprehensive.  The 
definition  includes  all  distributions 
■■•    *   *  of  securities  whether 
underwritten  or  not;  whether  registered, 
unregistered  or  exempt  from  registration 
under  the  .Securities  Act  of  1933,  and 
whether  thny  are  primary  or  secondary 
distributions,  including  intrastate 
distributions  and  Regulation  A  issues, 
whirji  sell  at  an  immediate  premium,  in 
the  secondary  market."  As  .such,  the 
definition  by  its  terms  covers  these 
prii/ate  placements.  Such  distributions 
may  involve  soirurities  which  are  either 
n  i.>i<:terpd  or  unregistered. 

1  he  NASD  believes  that  the  definition 
of  public  offering  is  unnecessarily  broad 
and  does  not  !-M»lieve  that  the 
Interpretation  should  cover  traditional 
•private  placements"  of  unregistered 
securities.  Thus,  the  NASD  has 
proposed  a  ilcfinifion  of  a  public 
offering  copsi.-^tent  with  the  definition 
p.'-ovicied  in  Schedule  E  to  the 
Association's  By-Laws. 

tfisui^T  Dirffcted  Exemption 

Several  commentators  reqtiested  that 
employees  of  an  issuer  or  the  i.ssuer's 
parent  who  are  restricted  persons  be 
exempt  from  the  Interpretation  when 
purchasing  shares  of  their  employer  or 
its  parent.  Currently,  such  exemptions 
can  only  be  granted  on  a  case-by-case 
basis  by  the  NASD  Board  of  Governors 

The  NA.SD  agrees  that  the  issuer 
direct  I'd  share  exemption  should  be 
modified  to  allow  restricted  enipfoy.;es 
to  purchase  under  the  same  terms  and 
(  onditions  as  employees  of  member 
iirms  <io  under  Schedule  E  of  the  By- 
Laws  thereby  eliminating  the  need  for 
app]if:,!t!on-i  to  the  NASD. 

HI.  Date  of  h.fferlivencss  of  the 
Propo-,i;d  Rule  Change  and  Timing  Un 
l^niirission  .\ciion 

Within  ;^,'i  (lays  o!  the  dap?  ol 
[i:i!')ir  i.'tion  rif  this  notice  in  the  PVdrral 
Register  or  wjihin  sui  h  lonj:;er  period  (i) 
ii.^  ih'.'  (^inmission  may  designate  ii])  Jo 
'to  days  of  siir.h  datr-  if'it  finds  .<;uch 
ton-Jiei  peiiod  to  l;e  app.'-opriafe  and 
publishtt^  il*.  rc,-e-f">"^  for  .vi  n.-idm^- ..; 
(ii)  as  til  which  Ihe  self-re,^;i:!,!tory 
oigaiji/jition  « <<nsenls,  the  Cl;lTlnn^,sli,,l 
•wil! 

A.  Hy  order  approve  such  proposed 
r.de  ( !).j;ij;c>,  <ir 

H  hjstiiute  proceidings  to  de-feynin:^ 
vvhciher  the  [iroposed  rule  chr.nge 
vhoidd  hr  dis.npproveri. 

IV.  Solicitation  of  Comments 

Intt;resfed  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  tlio  foregoing. 
I'erso.ns  making  written  subnii.s.sions 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposc-d  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [insert  date  21  days 
from  the  date  of  publication). 

For  the  Com-mission,  by  the  Division  of 
Market  R^ulation,  pursuant  to  delegated 
authority.  17  CFR  2tX).30-3(a)(12). 
Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  94-19444  Filed  8-9-94;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  EXCHANGE 
COMMISSION 

[Release  No.  34-34481;  File  No.  SR-PHLX- 
94-32] 

Self-Regutatory  Organizations; 
PtUladelphia  Stock  Exchange,  Inc.; 
Firing  of  a  Proposed  Rule  Change 
Relating  to  hnpiementlng  a  "Wheel" 
for  the  Registered  Options  Trader 
Contra-Side  Participation  to  AUTO-X 
Trades 

Augu<;t  3.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  ApJ  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  18,  1994,  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  ruk  chimge  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publiaiiing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  i>ersons. 

I.  Self-Regulatory  Or;ganization's 
Statement  of  the  Terms  of  S«b8tance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4 
under  the  Act,  proposes  to  adopt  Floor 


Procedure  Advice  F-24.  AUTO-X 
Contra-Party  Participation  (The  Wheel), 
in  order  to  implement  an  automated 
mechanism  for  assigning  floor  traders 
[i.e..  specialists  and  Registered  Option 
Traders  ("ROTs")).  on  a  rotating  basis, 
as  contra-side  participants  to  AUTO-X 
orders. 

Advice  F-21  codifies  Wheel  eligibility 
and  the  procedures  by  which  Wheel 
participants  must  sign  on/sign  off  It 
also  establishes  the  rotation  upon  which 
trades  will  be  allocated  among  Wheel 
participants. 


Paragraph  (a)  of  the  Advice 


,> 


summarizes  AUTO-X  eligibiUty  by 
staling  that  public  customer  orders  up  to 
the  maximum  permissible  size  w  ould  be 
eligible  for  AUTO^X.^  Paragraph  (b) 
establishes  that  the  Wheel  will  assign 
contra- parties  by  rotating  through  the 
list,  in  consecutive  order,  trade  by  trade. 
Paragraph  (c)  requires  speciahsts  to 
participate  on  the  Wheel  and  permits 
ROTs  to  participate  in  assigned  issues. 
It  also  limits  ROTs  to  Wheel 
participation  in  one  Wheel  assignment 
area,  which  is  defined  as  two 
contiguous  quarter  turrets  at  any  one 
given  time.3  ROTs  must  sign  onto  the 
Wheel  in  person  on  the  trading  floor 
from  terminals  designated  by  the 
Exchange  and  may  sign  on  in  individual 
options.  ROTs  who  sign  on  before  9:30 
a.m.  may  remain  on  the  Wheel  for  the 
entire  trading  day;  those  who  sign  on 
after  9:30  a.m.  are  eligible  for  Wheel 
participation  begiiming  at  12:30  p.m. 
After  12:30  p.m..  no  new  sign  ons  are 
permitted. 

Paragraph  (c)  also  governs  signing  off 
the  Wheel.  An  ROT  may  sign  off  the 
Wheel  at  any  time  during  the  trading 
day.  which  becomes  effective  for  all 
listed  options.  However,  an  ROT  may 
sign  off  twice  each  trading  day  and  still 
be  eligible  to  sign  on  again  that  day; 
after  the  third  sign  off,  that  ROT  is'no 
longer  eligible  for  the  Wheel  that  day. 
ROTs  who  sign  on  for  the  half-day 
session  beginning  at  12:30  p^m.  niay 
only  sign  off  once  and  still  be  eligible 
to  sign  on  again  that  day.  In  addition,  no 
two  associated  or  dually  affiliated  ROTs 
may  be  on  the  Wheel  for  the  same 
option  at  the  same  time.  Paragraph  (d) 
permits  a  Floor  Official  to  modifj,-  the 
aforementioned  sign  on/sign  off 
procedures  in  extraordinary 
circumstances. 

Paragraph  (el  details  the  rotation  of 
trades  among  Wheel  participants 


>15  1!..S.r.  S78l^bttl){19»«). 


^Currently,  [ha  maaicsam  f>eTmi^!,itiie  size 
eligible  for  AUTO-X  is  25  contracts.  S«niritins 
E.xchanfie  Act  Release  No.  32906  (Sppt«Bb«t  15 
1993),  58  F8  49345. 

'  A  turret  is  ons  coatiguoas  porrion  of  a  post^n 
the  option  floor,  which  is  (^Bneraliv  d'.vitJwi  into 
four  "qiiartp.'s." 


Specifically,  the  first  ten  contracts  of 
any  AUTO-X  order  are  assigned  to  a 
single  Wheel  participant,  with  the 
specialist  receiving  the  first  execution  of 
the  day  in  each  respective  listed  option. 
For  those  ALTO-X  orders  greater  than 
ten  contracts,  each  additional  ten-lot  or 
remaining  portion  thereof  is  assigned  to 
the  next  individual  Wheel  participant. 
The  next  order  is  similarly  assigned, 
beginning  with  the  ne.xt  participant  after 
the  last  to  receive  an  execution.  If  there 
are  five  or  more  ROTs  signed  onto  the 
Wheel,  the  specialist  will  receive  e\  ery 
fifth  execution,  in  addition  to  being 
assigned  to  the  first  AUTO-X  order  in 
the  option. 

Lastly,  paragraph  (f)  states  that 
paragraph  (e)  will  be  reviewed  bv  the 
Exchange's  Allocation.  Evaluation,  and 
Securities  Committee  after  six  months. 

II.  Self-Regulatory  Organizatioa's 
Statemoit  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Phlx  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
sta^tements  may  be  examined  at  the 
plices  specified  in  Item  IV  below.  Phlx 
has  prepared  summaries,  set  forth  in 
secUons  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  prc^josed  rule 
change  is  to  increase  the  effidencv  and 
liquidity  of  order  execution  through 
AUTO-X  by  adopting  a  "Wheel"  for  the 
automated  assigiunent  of  floor  traders  as 
contra-parties  to  incoming  AUTO-X 
orders.  The  Phbi  beheves  that  the  Wheel 
will  make  AUTO-X  more  efficient,  as 
contra-side  participation  will  be 
assigned  automatica'ly  and  no  longer 
entered  manually. 

The  AUTO-X  system  is  the  automatic 
e.xecution  feature  of  the  Exchange's 
Automated  Options  Market  ("AUTOM") 
system. ••  AUTO-X  provides  customers 
with  automatic  executions  of  eligible 


*  .At TOM  is  an  on-line  system  thjl  aJJows 
elpctronic  delivm-  of  options  orders  from  mmjft^r 
fimw  directly  to  the  appropriate  specisiisi  on  ih» 
Pblx  options  trading  floor,  with  electRmic 
comfinnation  of  order  exacutionk.  Ob  Uarth  Jl. 
1988.  the  Commiikion  first  tppioviRd  the  Phlx  s 
operation  of  lb*  AUTOM  syataa  on  a  |»tot  basi:.. 
Securities  Exchange  Act  Relnaae  Isio.  25540  '.Miirrh 

31.  i<)«8).  5aFR  n3'ja. 
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option  orders  at  displayed  markets.^ 
AUTO-X  orders  are  currently  given 
executions  automatically  and 
immediately.  ROTs  are  added  later  as 
contra-side  participants  to  such  orders 
with  manual  keypunch  entries,  which 
can  cause  delays  and  errors  in 
processing  executions.  The  proposed 
Wheel  is  designed  to  eliminate  manual 
keypunching  of  contra-side  participant 
information  relating  to  AUTO-X 
executions  and  the  errors  that 
sometimes  result  from  such 
keypunching.  It  also  provides  a  rotation 
schedule  by  which  floor  traders  will     » 
automatically  be  assigned  as  the  contra- 
party  to  AUTO-X  orders  and  will  do  so 
in  a  manner  that  reduces  the  number  of 
contra-side  participants,  which  in  most 
cases  will  be  reduced  to  one  contra-side 
per  trade. 

Currently,  floor  trader  contra-side 
participation  currently  defaults  to  the 
account  of  the  specialist  if  no  step  is 
taken  to  manually  add  the  participation 
of  a  ROT.  ROTs  are  eligible  for 
participation  when  they  have 
established  priority  or  parity  at  the 
execution  price.^  Consequently,  before 
contra-side  information  can  be  added, 
the  trading  crowd  has  to  resolve  among 
itself  which  floor  trader(s)  had  priority 
or  parity  at  the  execution  price.  Quite 
often,  several  floor  traders  are  on  parity, 
thus  requiring  keypunch  entries  for  each 
such  trader.  The  more  contra-side 
participants  which  must  be  added  to  a 
trade,  the  more  of  a  delay  there  is  in 
processing  the  participant  information 
to  the  trade  and  the  more  the  process 
becomes  prone  to  keypunch  errors  and 
additional  manual  paperwork. 

The  Wheel  will  automatically  include 
eligible  ROTs  in  AUTO-X  executions 
and  specify  how  such  trades  will  be 
split  among  the  specialist  and  ROTs. 
The  specialist  and  any  signed  on  ROTs 
will  be  listed  on  the  Wheel,  and  contra- 
side  participation  of  AUTO-X  orders 
will  then  be  assigned  to  them  in  circular 
rotation  with  each  ten  lot  or  order 
(whichever  is  smaller)  constituting  an 
assignment.  The  specialist  receives  the 
first  trade  of  the  day  in  each  respective 
option.  Thereafter,  the  Wheel  turns  to 
assign  trades  to  ROTs  in  an  order 
standardized  for  that  day  on  a  random 
basis." 


'  Orders  eligible  for  automatic  execution  are  ( I ) 
printed  in  hard  copy  form  at  the  floor  representative 
booth  of  the  delivering  member  organization;  (2) 
displayed  on  the  trading  crowd  screen  with  buy/sell 
information  omitted:  and  (3)  printed  in  hard  copy 
fornrat  the  specialist  post. 

'^Currently,  if  one  or  more  ROTs  have  priority  or 
parity,  the  order  will  be  split  as  evenly  as  possible 
between  all  such  ROTs  and  the  specialist. 

'The  first  ROT  is  selected  randomly  from  all 
ROTs  that  sign  on  prior  to  9:30  a.m.  All  other  ROTs 
are  prioritized  for  receipt  of  orders  based  on  the 


For  example,  if  specialist  S  and  ROTs 
R,  O.  and  T  are  on  the  Wheel  in  XYZ 
option,  the  first  order  for  9  contracts  is 
assigned  automatically  to  S.  The  next 
order,  which  is  for  25  contracts,  is 
assigned  ten  each  to  R  and  O,  and  five 
to  T.  The  third  order,  for  20  contracts, 
is  assigned  ten  contracts  to  S  and  ten  to 
R.  If  there  are  five  or  more  ROTs  signed 
onto  the  Wheel,  the  specialist 
participates  in  the  first  trade  of  the  day 
and  thereafter  receives  every  fifth 
execution. 

The  Exchange  believe  that  tho 
propoeed  AUTO-X  Wheel  and 
conesponding  Advice  are  intended  to 
facilitate  orderly  transactions  in  AUTO- 
X,  with  full  trading  crowd  participation. 
The  sign  on/sign  off  requirements, 
including  the  assigned  option  and 
Wheel  assignment  area  requirements, 
are  intended  to  ensure  that  the  ROT  is 
present  and  actively  awaiting  AUTO-X 
orders  in  those  options  in  which 
AUTO-X  executions  are  to  be  manually 
received. 8 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  in  general,  and  in  particular, 
with  Section  6(b)(5),8  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices,  as 
well  as  to  protect  investors  and  the 
public  interest  by  promoting  ROT 
participation  as  contra-parties  to 
AUTO-X  trades  and  reducing 
opportunities  for  keypunching  errors 
through  increased  automation. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicitednr— -^ 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


badge  numbers  following  sequentially  the  first 
ROT'S  badge  number.  If  other  ROTs  sign  on  for  the 
12:30  p.m.  session,  the  priority  list  is  rerandomized 
for  thai  session. 

"Cujtently.  the  specialist  will  only  add  an  ROT 
as  a  coBtra-side  participant  if  the  ROT  is  present 
.md  hat  bid  at  the  execution  price. 
'ISllS.C.  t)78f(b)(S)(198H). 


Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  findings  or 
(ii)  as  to  which  the  self-regulatory 
organizations  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  deterrnine 
whether  the  proposed  rule  change  should 
be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  uTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  any  person,  other. than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Phlx.  All  submissions  should 
refer  to  file  number  SR-Phlx-94-32  and 
should  be  submitted  by  August  31, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  10  .-' 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  94-19521  Filed  8-9-94;  8:45  am] 
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ACTION:  Notice  of  Application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


APPUCANTS:  Connecticut  Mutual 
Financial  Services  Series  Fund  I.  Inc. 
(the  "Fund").  G.R.  Phelps  &  Co.,  Inc. 
("G.R.  Phelps"),  and  certain  life 
insurance  companies  ("Participating 
Insurance  Companies")  and  their 
separate  accounts  ("Separate 
Accounts"). 

RELEVANT  1940  ACT  S£CTK»NS  AND  RULES: 
Order  requested  under  Section  6{c)  of 
the  1940  Act  for  exemptions  from 
Sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  1940  Act  and  Rules  5e-2(b)(15)  and 
6e-3(T)(b)(15)  under  the  1940  Art. 

SUMMARY  OF  APPUCATtON:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Fund  to  be  sold  to. 
and  held  by,  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  both  affiliated  and  unaffiliated  life 
insurance  companies. 

FILING  DATES:  The  application  was  filed 
on  April  12.  1994  and  will  be  amended 
during  the  notice  period  to  reflect 
certain  comments  of  the  SEC  staff. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  vmting  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  August  29, 1994,  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Commission's  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N\V.,  Washington,  DC  20549. 
Applicants,  c/o  Robert  Vegliante.  Esq., 
140  Garden  Street,  Mail  Stop  326, 
Hartford.  Connecticut  06154. 

FOR  FURTHER  mFOMMTION  CONTACT:  C. 
Christopher  SfH-aguc,  Senior  Counsel,  at 
(202)  942-0670.  or  Michael  V.  Wible, 
Special  Counsel,  at  (202)  942-0670. 
Office  of  Insurance  Products.  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORWATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  frtmi  the 
Commission's  Public  Reference  Branch. 


Applicants'  Representations 

1.  The  Fund  is  a  Mar>land 
corporation  registered  under  the  1940 
Act  as  an  open-end.  diversified 
management  investment  company.  G.R, 
Phelps  is  the  investment  adviser  for  Ihe 
Fund.  The  Fund  currently  consists  of 
six  separate  pon folios,  (individually  a 
"Portfolio"  and  collectively,  the 
"Portfolios"):  The  Money  Market 
Portfolio,  the  Government  Securities 
Portfolio,  the  Inconae  Portfolio,  the  Total 
Return  Portfolio,  the  Growth  Portfolio, 
and  the  International  Equity  Portfolio. 
Each  PortfoUo  has  its  own  investment 
objective,  or  objectives,  and  policies. 
Presently,  shores  of  the  Fund  are  sold  to 
Cormerticut  Mutual  Life  Insurance 
Company  ("CML ")  to  be  credited,  as 
apprcpriate.  to  its  Panorama  Separate 
Account,  CML  Variable  Annuity 
Account  A,  CML  Variable  Annuitv 
Account  B,  and  CML  Accumulation 
Annuity  Account  E.  Each  of  these 
separate  accounts  established  by  CML 
funds  benefits  under  variable  annuity 
contracts  issued  by  CML  Shares  of  the 
Fund  are  also  sold  to  CM.  Life 
Insurance  Company  ("CM.  Life"),  a 
wholly-owned  subsidiary  of  C\fL,  to  be 
credited  to  its  Panorama  Plus  Separate 
Account  to  fund  benefits  under  variable 
annuity  contracts  issued  by  CM.  Life. 

2.  SHares  of  the  Fund,  may,  in  the 
future,  be  sold  to  other  separate 
accounts  established  by  CML  or  CM. 
Life  or  to  other  issuers  of  v»-iable 
annuity  or  variable  life  insurance 
contracts.  Specifically,  the  Fund  intends 
to  offer  its  shares  to  separate  accounts 
of  any  interested  insurance  company, 
including  insurance  companies 
unaffiliated  with  CML,  in  order  to  fund 
variable  annuity  contracts,  single 
premium  variable  life  insurance 
contracts,  scheduled  premium  variable 
life  insurance  contracts,  and/or  flexible 
premium  variable  life  insurance 
contracts  (referred  to  collectively  as 
"variable  contracts").  Such  Participating 
Insurance  Companies  will  establish 
their  own  Separdle  Accounts  and  will 
design  their  own  variable  contracts. 
It  is  anticipated  that  Participating 
Insurance  Companies  will  rely  on  Rules 
6e-2  or  6e-3{T)  under  the  1940  Act  with 
respect  to  their  scheduled  premium     . 
variable  life  insurance  contracts, 
respectively,  although  some 
Participating  Insurance  Companies  also 
may  rely  on  individual  exemptive 
orders.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  hfe 
insurance  separate  accounts  is  referred 
to  herein  as  "mixed  funding."  The  use 
of  a  common  management  investment 


company  as  the  underlying  investment 
medfum  for  separate  accounts  of 
unaffiliated  insurance  companies  is 
referred  to  herein  as  "shared  hinding  ' 
Applicants  request  an  order  of  the 
Commission  exempting  the 
Participating  Insurance  Companies  and 
their  Separate  Accounts  (and,  to  the 
extent  necessary,  any  principal 
underwriter  and  depositor  of  such  ..n 
Account)  from  Sections  9(a),  13(a). 
15(a),  and  15fb)  of  the  1940  Act.  and 
Rules  6e-2(b)(15)  and  66-3{TKB){15) 
under  the  1940  Act.  to  the  extent 
necpssarv'  to  permit  mixed  and  sha.-ed 
funding. 

Applicants'  Leeal  Analysis 

1.  Rule  6e-2(bj(15)  provides  the 
exemptions  from  Sections  9'a).  13fa). 
15(a).  and  15(b)  of  »he  1940  .\ct  that  arc 
discussed  below  only  if  the  separate 
account  is  organized  as  a  unit 
investment  trust,  all  the  assets  of  whirh 
consist  of  the  shares  of  one  or  more 
registe.T^d  management  investment 
companies  which  offer  their  shares 
exclusively  to  variable  life  insurance  • 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurer.  Thus.  thos<' 
exemptions  under  Rule  6e-2  are  not 
available  if  a  separate  account  invests  in 
a  fund  engaged  in  mixed  and/or  shared 
funding.  Rule  6e-3(T)(b)(15)  provides 
similar  exemptions,  but  only  if  the 
separate  account  is  organized  as  a  unit 
inve.stment  trust,  all  the  assets  of  which 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
exclusively  to  separate  accounts  ofthe 
life  insurer,  or  of  any  affiliated  hfe 
insurance  company,  offering  either 
scheduled  premium  variable  life 
insurance  contracts  or  flexible  preini urn 
variable  hfe  insurance  contracts,  or 
both;  or  which  also  offer  their  shares  to 
variable  annuity  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company,  or  which  offer  their 
shares  to  any  such  hfe  insurance 
company  in  consideration  solely  for 
advances  made  by  the  hfe  insurer  in 
connection  with  the  operation  of  the 
separate  account.  Thus,  the  exemptions 
set  out  in  Rule  6e-3(T)(b)(15)  are 
available  if  the  underhing  fund  is 
engaged  in  mixed  funding,  but  are  not 
available  if  the  fund  is  engaged  in 
shared  funding. 

2.  Section  9{a)  of  the  1940  Act 
provides,  among  other  things,  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affihated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Sections 
^Ua)(l)  or  (2)  of  the  1940  Act.  Rules  f>.>- 
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2(b)(15)(i)  and  (ii)  and  Rules  6e- 
3(T)(b)(15)(i)  and  (ii)  under  the  1940  Act 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding  imposed  by  the  1940  Act  and 
the  rules  thereimder.  These  exemptions 
limit  the  application  of  the-eligibility 
restrictions  to  affiliated  individuals  or 
companies  that  directly  participate  in 
the  management  of  the  underlying 
management  company.  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii)  each 
provide  a  partial  exemption  from 
Sections  13(a).  15(a),  and  15(b)  of  the 
1940  Act  to  the  extent  those  sections 
have  been  deemed  by  the  Commission 
to  require  "pass-through"  voting  with 
respect  to  an  underlying  fund's  shares. 

3.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
Section  9  of  the  1940  Actr  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicants  states  that  those 
1940  Act  Rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization. 
Applicants  state  that  it  is  unnecessary  to 
apply  Section  9(a)  to  individuals  in 
various  unaffiliated  Participating 
Insurance  Companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  utilize  the  Fund  as 
the  funding  medium  for  variable 
contracts.  According  to  Applicants, 
there  is  no  regulatory  purpose  in 
e.xtending  the  Section  9(a)  monitoring 
requirements  because  of  mixed  or 
shared  funding.  The  Participating 
Insurance  Companies  are  not  expected 
to  pay  any  role  in  the  management  or 
administration  of  the  Fund.  Moreover, 
thofe  individuals  who  participate  in  the 
management  or  administration  of  the 
Fund  will  remain  the  same  regardless  of 
which  Separate  Accounts  or  insurance 
companies  use  the  Fund.  Applicants 
argue  that  applying  the  monitoring 
requirements  of  Section  9(a)  because  of 
investment  by  other  insurers'  Separate 
Accounts  would  be  unjustified  and 
would  not  serve  any  regulator).-  purpose. 
Further,  the  increased  monitoring  costs 
would  reduce  the  net  rates  of  return 
realized  by  conlractowners. 

4.  Rules  6e-2(b)(15)(iii)  and  6o- 
3(T)(b)(15)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 


voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account.  The 
Application  states  that  pass-through 
vodng  privileges  will  be  provided  with 
respect  to  all  variable  contractowners  so 
long  as  the  Commission  interprets  the 
1940  Act  to  require  pass-through  voting 
privileges  for  variable  contractowners. 
Rules  6e-2(b)(15)(iii^and  6e- 
3(T)(b)(15)(ii1)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
the'  limitations  on  mixed  and  shared 
funding  imposed  by  the  1940  Act  and 
the  rules  thereimder  are  observed. 

5.  Rules  6e-2(b)(i5)  and  6e- 
3(T)(b)(15)  under  the  1940  Act  give  the 
Participating  Insurance  Companies  the 
right  to  disregard  voting  instructions  of 
contract  holders.  Rules  6e- 
2(b)(15)(iii)(A)6e-3(T)(b)(15)(iii)(A)(l) 
each  provide  that  the  insurance 
company  may  disregard  the  voting 
instnictions  of  its  contractowners  with 
respect  to  the  investments  of  an 
underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 
to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(ii)(A)  of  Rules  6e-2  and  6e- 
3(t)  under  the  1940  Act).  Rules  6e- 
2(b)(15)(iii)(B)and6e- 
3(T)(b)(15)(iii)(A)(2)  each  provide  that 
the  insurance  company  may  disregard 
voting  instructions  of  contractowners  if 
the  contractowners  initiate  any  change 
in  the  underlying  investment  company's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser 
(subject  to  the  provisions  of  paragraphs 
(b)(5)(ii).  (b)(7)(ii)(BLand  (b)(7)(ii)(C)  of 
Rules  6e-2  and  6e-3(T)  under  the  1940 
Act).  Applicants  represent  that  these 
rights  do  not  raise  any  issues  different 
from  those  raised  by  the  authority  of 
state  insurance  administrators  over  , 
separate  accounts.  Under  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15),  an  insurer 
can  disregard  contractowner  voting 
instructions  only  with  respect  to  certain 
specified  items.  Applicants  also  ilote 
that  the  potential  for  disagreement 
among  Participating  Separate  Accounts 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  that  the  participating 
insurance  company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good  faith  determinations. 

6.  The  Application  states  that  making 
the  Fund  available  for  mixed  and  shared 
funding  will  encourage  more  insurance 
companies  to  offer  variable  contracts, 
and  that  this  should  result  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 


product  variation  and  lower  charges. 
Applicants  believe  that  mixed  and 
shared  funding  should  provide  several 
benefits  to  variable  contractowners. 
Mixed  and  shared  funding  would 
eliminate  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Mixed  and  shared 
funding  also  would  provide  the  Fund 
with  a  larger  pool  of  funds,  thereby 
promoting  economies  of  scale  and 
permitting  increased  safety  through 
greater  diversification. 

7.  Applicants  see  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding.  Separate  accounts 
organized  as  unit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  separate 
account.  Applicants  do  not  believe  that 
mixed  and  shared  funding  will  have  any 
adverse  Federal  income  tax 
consequences. 

Applicants'  Conditions 

If  the  requested  order  is  granted, 
Applicants  consent  to  the  following 
conditions: 

1 .  A  majority  of  the  Board  of  Directors 
of  the  Fund  (the  "Board")  shall  consist 
of  persons  who  are  not  "interested 
persons"  of  the  Fund,  as  defined  by 
Section  2(a)(19)  of  the  1940  Act,  and  the 
rules  thereunder,  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona-fide 
resignation  of  any  director  or  directors, 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  For  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (b)  for  a  period 
of  60  days  if  a  vote  of  shareholders  is 
required  tofiU  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  Application. 

2.  The  Board  will  monitor  the  Fund 
for  the  existence  of  anymaterial 
irreconcilable  conflict  between  the 
interests  of  the  contractowners  of  all 
Separate  Accounts  investing  in  the 
Fund.  A  material  irreconcilable  conflict 
may  arise  for  a  variety  of  reasons, 
including:  (a)  An  action  by  any  state 
insurance  regulatory  authority;  (b)  a 
change  in  applicable  Federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  any  series  are  being 
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managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contractowners  and  variable  life 
insurance  contractowners;  or  (f)  a 
decision  by  an  insurer  to  disregard  the 
voting  instructions  of  contractow^ners. 

3.  Participating  Insurance  Companies 
and  G.R.  Phelps  will  report  any 

-  potential  or  existing  conflicts  to  the 
Board.  Participating  Insurance 
Compan-es  and  G.R.  Phelps  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  the  Board's  responsibilities 
under  these  conditions  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not' 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever 
contractowner  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  conflicts  to  and  to 
assist  the  Board  will  be  a  contractual 
obligation  of  all  insurers  investing  in  the 
Fund  under  their  agreements  governing 
participation  in  the  Fund  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contractowners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  a  majority  of  the 
disinterested  directors  of  the  Board,  that 
a  material  irreconcilable  conflict  exists, 
then  the  relevant  insurance  companies, 
at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
directors),  shall  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict,  up  to 
and  including:  (a)  Withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Separate  Accounts  from  the  Fund  or  any 
Portfolio  and  reinvesting  such  assets  in 
a  different  investment  medium, 
including  another  Portfolio  of  the  Fund, 
or  submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contractowners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  {i.e.,  annuity  contractowners  or 
life  insurance  contractowners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
contractowners  the  option  of  making 
such  a  change;  and  (b)  establishing  a 
new  registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to. 
disregard  contractowner  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the  Fund's 


election,  to  vdthdraw  the  insurer's 
Separate  Account's  investment  in  the 
Fund  and  no  charge  or  penally  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibihty  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear'the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of 
contractowTiers. 

For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but.  in  no  event,  will  the  Fund 
or  G.R.  Phelps  be  required  to  establish 
a  new  funding  medium  for  any  variable 
contract.  No  Participating  Insurance 
Company  shall  be  required  by  this 
Condition  4  to  establish  a  new  funding 
medium  for  any  variable  contract  if  any 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  the  contractowners 
materially  adversely  affected  by  the 
material  irreconcilable  conflict. 

5.  The  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  shall  be 
made  known  in  writing  promptly  to  all 
Participating  Insurance  Companies. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contractowners 
so  long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contractowners.  Accordingly, 
Participating  Insurance  Companies  will 
vote  shares  of  the  Fund  held  in  their 
Separate  Accounts  in  a  manner 
consistent  with  voting  instructions 
timely-received  from  contractou-ners. 
Each  Participating  Insurance  Company 
will  vote  shares  of  the  Fund  held  in  the 
Participating  Insurance  Company's 
Separate  Accounts  for  which  no  voting 
instructions  from  contractowners  are 
timely-received,  as  well  as  shares  of  the 
Fund  which  the  Participating  Insurance 
Company  itself  owns,  in  the  same 
proportion  as  those  shares  of  the  Fund 
for  which  voting  instructions  from 
contractowners  are  timely-received. 
Participating  Insurance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  participating  in 
the  Fund  calculates  voting  privileges  in 
a  manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
Separate  Accounts  investing  in  the 


•■r 


Fund  shall  be  a  contractual  obligation  nf 
all  Participating  Insurance  Companips 
under  their  agreements  governing 
participation  in  the  Fund. 

7.  The  Fimd  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders,  and.  in 
particular,  the  Fund  will  either  proviiJi? 
for  annual  meetings  (except  to  the 
extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  nut 
to  require  such  meetings)  or  complv 
with  Section  16(c)  of  the  1940  Act 
(although  the  Fund  is  not  one  of  the 
trusts  described  in  Section  16(c)  of  the 
1940  Act),  as  well  as  with  Section  16(a) 
of  the  1940  Act  and.  if  and  when 
applicable.  Section  16(b)  of  the  1940 
Act.  Further,  the  Fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  o\ 
Section  16(a)  with  respect  to  periodi'r 
elections  of  directors  and  with  whate. 
rules  the  Commission  m.av  promulgate 
with  respect  thereto.! 

8.  The  Fund  shall  disclose  in  its 
prospectus  that  (a)  the  Fund  is  intended! 
to  be  a  funding  vehicle  for  all  tvpes  oi 
variable  annuity  and  variable  life 
insurance  contracts  offered  by  various 
insurance  companies,  (b)  material 
irreconcilable  conflicts  possibly  ma\ 
arise,  and  (c)  the  Fund's  Board  of 
Directors  will  monitor  events  in  order  'o 
identify  the  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any,  should  be  taken  in 
response  to  any  such  conflict.  The  Fii!:d 
will  notify  all  Participating  Insurance 
Companies  that  Separate  Account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate. 

9.  If  and  to  the  extent  that  Rule  6e- 
2  and  Rule  6e-3(T)  under  the  1940  A(  t 
as  amended,  or  Rule  6e-3  under  the 
1940  Act  is  adopted,  to  provide 
exemptive  relief  from  any  provision  of 
the  1940  Act,  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding,  on  terms  and  conditions 
materially  different  from  anv 
exemptions  granted  in  the  order 
requested  in  this  AppUcation,  then  lht> 
Fund  and/or  Participating  Insurance 
Companies,  as  appropriate,  shall  taki' 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T).  or 
Rule  6e-3,  as  such  rules  are  applicabirv 

10.  The  Participating  Insurance 
Companies  and/or  G.R.  Phelps,  at  Ica^,l 
annually,  shall  submit  to  the  Fund's 
Board  of  Directors  such  reports, 
materials,  or  data  as  the  Board 
reasonably  may  request  so  that  the 
directors  of  the  Fund  mav  fullv  carr\   . 


'  Applicdrls  wii!  SI,,-.'!-;  the  application  tljjii.f; 
ihe  noiii;e  period  to  rp.lpti  ihis  (ondition. 


40948 


Federal  Register  /  Vol.  59.  No    153  /  Wednesday.  August  10.  1994  /  Notices 


out  the  obligations  imposed  upon  the 
Board  by  the  conditions  contained  in 
this  Application  and  said  reports, 
materials,  and  data  shall  be  submitted 
more  frequently  if  deemed  appropriate 
bv  the  Btnrd.  The  obhgations  of  the 
Participating  Insurance  Companies  to 
provide  these  reports,  materials,  and 
data  to  the  Fund's  Board  of  Directors, 
when  the  Board  so  reasonably  requests, 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund. 

n.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board  of 
Directors,  and  all  Board  action  with 
regard  to  determining  the  existence  of  a 
conflict,  notifying  Participating 
Insurance  Companies  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

Applicants'  Conclusion 

For  the  reasons  stated  above. 
Applicants  believe  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c)  under  the  1940 
Act,  are  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
,  Investment  Management,  under  delegalfd 
authority. 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

!FR  Doc.  94-19446  Filed  8-9-94:  8:45  am) 
BILUNO  CODE  W10-41-** 


[Rel.  No.  IC-20441;  ai  2-8894] 

John  Hancock  Vartoble  Life  Insurance 
Company,  et  al. 

.August  4.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC  "  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  John  Hancock  Variable  Life 
Insurance  Company  ("JHVLICO ")•.  John 
Hancock  Variable  Life  Account  U 
("Account  U");  John  Hancock  Mutual 
Life  Insurance  Company  ("John 
Hancock");  and  John  Hancock  Mutual 
Variable  Life  Insurance  Account  UV 
(  Account  UV").  (JHVLICO,  Account  U, 
John  Hancock,  and  Account  UV  shall  be 


referred  to  collectively  as  the 
"Applicants.") 

RELEVANT  1940  ACT  SECTIONS  AND  RULES: 
Order  requested  under  Section  6(c)  of 
the  1940  Act  for  exemptions  from 
Section  27(a)(3]  thereof  and  Rules  6e- 
3(Tj(b)(13)(ii)  and  (d)(1)  thereunder. 
SUMMARY  OF  APPLtCATtON:  The 
Applicants  seek  an  order  permitting 
theni  to  offer  and  sell  certain  variable 
life  insurance  policies  that  provide  for 
the  folk»iving:  (i)  a  sales  charge  stnicture 
in  which  no  sales  charge  is  deducted 
from  ptemiums  in  excess  of  the  policy's 
target  premium  in  any  year,  and  n  sales 
charge  is  deducted  from  subsequent 
target  premium  pa\Tnents;  (ii)  a  non- 
guaranteed  waiver  of  a  portion  of  any 
sales  charge  otherwise  deductible  from 
premiums  where  the  policy  lias  a 
current  sum  insured  of  $250,000  or 
higher:  (iii)  the  exclusion  from  any 
contingent  deferred  sales  charge  of 
prt:miums  paid  in  excess  of  one  year's 
base  policy  target  premium  in  any  of  the 
first  three  policy  years;  and  (iv)  a  partial 
waivcrof  the  othenvise  applicable 
coTitintent  deferred  sales  charge  in  the; 
case  of  a  policy  surrender  during  the 
second  policy  year. 
FILING  CATE:  March  18, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
granted  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  Secretary  of  the 
Commission,  and  serving  the  Applicants 
with  copies  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m..  on  August  29,  1994,  and  should  be 
at  companjed  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearir^  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary',  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  John  Hancock  Place, 
Boston.  MA  02117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  Division  of 
Investment  Management.  Office  of 
Insurance  Products,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  svunmar\  of  the  Application.  The 
complete  Application  is  available  for  a 
fee  hiwn  the  Commission's  Public 
Referance  Branch. 

Applitant's  Representations 

1 .  JHVLICO.  a  wholly-owned 
subsidiary  of  John  Hancock,  is  a  stock 


life  insurance  company  chartered  under 
the  laws  of  Massachusetts  in  1979, 
Account  U,  which  is  registered  under 
the  1940  Act  as  a  unit  investment  trust, 
is  a  separate  investment  account  of 
JHVLICO.  Account  U  funds  scheduled 
premium  variable  life  insurance  policies 
and  single  premium  variable  life 
insurance  policies  issued  by  JHVLICO 
in  reliance  on  Rule  6e-2  of  the  1940 
.Act.  JHVUCp  and  its  Account  U  also 
intend  to  issue  certain  flexible  premium 
variable  life  insurance  policies  (the 
"Account  U  Policies"),  in  reliance  on 
Rule  6e-3(T)  under  the  1940  Act. 

2.  John  Hancock  is  a  mutual  life 
insurance  company  chartered  under  the 
laws  of  Massachusetts  in  1862.  Account 
UV,  which  is  registered  under  the  1940 
Act  as  a  unit  investment  trust,  is  a 
separate  investment  account  of  John 
Hancock.  Account  UV  funds:  (i)  Flexible 
premium  variable  life  insurance  policies 
based  on  the  joint  lives  of  two  insureds, 
issued  by  John  Hancock  in  reliance  on 
Rule  6e-3(T);  and  (ii)  scheduled 
premium,  annual  premium  and  single 
premium  policies  issued  by  John 
Hancock  in  reliance  on  Rule  6e-2  under 
the  1940  Act.  John  Hancock  and  its 
Account  UV  intend  to  issue  certain 
flexible  premium  variable  life  insurance 
policies  (the  "Account  UV  Policies),  in 
reliance  on  Rule  6e-3(T)  uiider  the  1940 
Act.  (The  Account  U  Policies  and  the. 
Account  UV  Policies  are  substantially 
identical  and  are  referred  to  herein 
collectively  as  the  "Policies." ') 

3.  John  Hancock  is  a  registered  under 
the  Securities  Exchange  Act  of  1934  as 
a  broker-dealer,  and  is  the  principal 
underwriter  for  Account  U,  Account  UV 
and  the  Policies. 

4.  Like  other  variable  life  insurance 
policies  issued  in  reliance  oh  Rule  6e- 
3(T),  the  Policies  provide  for  premium 
flexibility,  together  with  a  death  benefit 
and  a  surrender  value  that  may  increase 
or  decrease  daily  depending,  in  part,  on 
the  investment  performance  of  an 
underlying  mutual  fund. 

5.  Each  year,  as  specified  in  the 
PoHcy.  John  Hancock  and  JHVLICO 
(collectively,  the  "Companies")  will  ^ 
deduct  from  each  premium  payment  a 
charge  equal  to  4%  of  premiums  paid  in 
such  year  up  to  one  "target  premium", 
to  cover  sales  expenses.  No  sales  charge 
will  be  deducted  from  premiums  paid  in 
excess  of  one  target  premiuin  in  any 
Policy  year.  The  Companies  intend  to 


'  Ttie  Applicants  liave  obtained  exemptive  relief 
iaifii  the  Commission  to  the  extent  necessary  to 
perrr.it  .Account  U  and  Account  UV  to  support 
varidble  life  insurance  policies  issued  in  reliance  on 
boih  Rules  6e-2  and  6e-3(T)  under  the  1940  Act. 
luvcslmenl  Company  Act  Release  Nos.  19898  (Nov. 
24,  ItJOT ((order),  and  19817  (Oct.  27,  1993)(notice) 
li!e  No.  812-844(>. 
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make  this  deduction  only  in  the  first  ten 
Policy  years,  but  the  Companies  reserve 
the  right  to  deduct  this  charge  for  a 
longer  period. 

6.  For  Policies  having  a  current  sum 
insured  {i.e.,  face  amountj  of  at  least 
$250,000,  the  Companies  will  waive 


one-half  of  any  sales  charge  that 
otherwise  would  be  deducted  from 
premium  payments.  The  continuation  of 
this  waiver  is  not  guaranteed,  and  the 
Companies  may  withdraw  it  at  any  time. 

7.  The  Companies  wnll  deduct  a 
contingent  deferred  sales  charge 


("CDSC")  only  if  a  Policy  is  surrendered 
in  full  or  stays  in  default  past  its  grace 
period.  This  charge  is  computed  as  a 
percentage  of  base  Policy  target 
premiums  (target  premiums  less  any 
component  thereof  that  is  attributable  to 
additional  rider  benefits),  according  to 
the  following  schedule: 


For  surrenders  or  lapses  ef- 
fective during 

Policy  year  1  

Policy  year  2 

Policy  years  3-7  

Policy  year  8 ; „ 

Policy  year  9 

Policy  year  10  

Policy  year  11  

Policy  year  12 

Policy  years  13  and  later 


Maximum  contingent  deferred  sales  charge 


268<)  of  premiums  received  in  Policy  year  1  up  to  1  base  Policy  target  premium  2 

26%  of  premiums  received  in  Policy  years  1  and  2  up  to  1  base  Policy  target  premium  in  each  year 

af^^^'^f.T'"'^  received  in  Policy  years  1,  2  and  3  up  to  1  base  Policy  target  premium  in  each  year. 

83.33%  of  the  maximum  CDSC  for  Policy  year  7.  ^     r-  j 

66.66%  of  the  maximum  CDSC  for  Policy  year  7. 

50%  of  the  maximum  CDSC  for  Policy  year  7.  ' 

33.33%  of  the  maximum  CDSC  for  Policy  year  7. 

16.67%  of  the  maximum  CDSC  for  Policy  year  7. 


8.  The  Applicants  represent  that  the 
base  Policy  target  premium  for  a  Policy 
will  never  exceed  the  Policy's 
"guideline  annual  premium"  as  defined 
in  Rule  6e-3(T)(c)(8). 

9.  The  Companies  also  will  deduct 
from  each  premium  payment  a  charge, 
currently  equal  to  1.25%  of  each 
premium  payment,  to  cover  the 
estimated  cost  of  the  federal  income  tax 
treatment  of  the  Polices'  deferred 
acquisition  costs — coihmonly  referred  to 
as  the  "DAC  tax."  3  This  DAC  tax  charge 
may  be  increased,  for  Policies  not  yet 
issued,  to  correspond  with  changes  in 
the  federal  income  tax  treatment  of  the 
Policies'  deferred  acquisition  costs. 

10.  Certain  other  charges  and 
deductions  are  made,  including  a  state 
premium  tax  charge,  an  administrative 
surrender  charge,  an  issue  charge,  a 
maintenance  charge,  an  insurance 
charge,  a  charge  for  mortality  and 
expense  risks,  a  charge  for  any  extra 
mortality  risks,  a  charge  for  any  optional 
rider  benefits  and  a  charge  for  partial 
writhdrawals.  The  Companies  also 
reserve  the  right  to  impose  a  charge  for 
taxes  other  than  the  DAC  tax  charge,  if 
such  taxes  are  incurred  in  the  future. 

11.  The  Applicants  represent  that, 
except  to  the  extent  that  exemptive 
relief  has  been  obtained  fi-om  the 
Commission  pursuant  to  this  or  any 
other  applicable  exemptive  application, 
all  chfu^es  under  the  Policies  will 
comply  with  all  of  the  applicable 
limitations,  terms,  conditions  and 


'  The  amount  of  the  CDSC  is  calculated  on  the 
basis  of  the  base  Policy  target  premium  for  the  age 
of  the  insuredat  the  time  of  issue  of  the  Policy. 

'The  Applicants  have  obtained  exemptive  relief 
from  the  Commission  to  the  extent  necessary  to 
pennit  the  deduction  of  DAC  tax  (harges. 
Investment  Company  Act  Release  Nos.  19898  (Nov. 
24,  1993)(order).  and  19817  (Or;.  27.  1993)(noticpl. 
File  No.  812-8446. 


requirements  of  the  1940  Act  and  the 
rules  promulgated  thereunder.  To  the 
extent  permitted  by  the  194D  Act  and 
the  rules  thereunder,  the  sales  and 
administrative  charges  under  the 
Policies  may  be  reduced  in  the  case  of 
sales  to  a  class  of  associated  individuals 
or  to  a  trustee,  employer,  or  similar 
entity  where  the  Companies  anticipate 
that  the  sales  to  members  of  the  class 
will  result  in  lower  than  normal  sales  or 
administrative  expenses. 

Applicants'  Legal  Analysis 

1.  Section  27(a)(3)  of  the  1940  Act 
generally  provides  that  the  amount  of 
sales  charge  deducted  from  any  of  the 
first  twelve  monthly  payments  on  a 
periodic  payment  plan  certificate  may 
not  exceed  proportionately  the  amount 
deducted  from  any  other  such  payment, 
and  that  the  amount  deducted  from  any 
subsequent  payment  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 

2.  With  limited  exceptions,  Rule  6e- 
3(T)(b)(13)(ii)  grants  an  exemption  from 
Section  27(a)(3),  provided  that  the 
proportionate  amount  of  sales  charge 
deducted  from  any  payment  during  the 
contract  period  does  not  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment. 

3.  With  respect  to  sales  charges 
deducted  finm  other  than  premiums. 
Rule  6e-3(T)(d)(l)  provides  in  pertinent 
part,  and  with  limited  exceptions,  that 
Rule  6e-3(T)(b)(13)(ii)  shall  be  deemed 
to  be  satisfied  if  the  amount  of  sales 
load  deducted  pursuant  to  anv  method 
permitted  under  Rule  6e-3(T)(d)  does 
not  exceed  the  proportionate  amount  of 
sales  load  deducted  prior  thereto 
pursuant  to  the  same  fnothod 


A.  Front-End  Sales  Charge  Limitation 

1.  The  Companies  will  not  impose  the 
4%  ft-ont-end  sales  charge  upon  the 
amount  of  any  premium  payments 
received  in  any  Policy  year  that  is  in 
excess  of  the  target  premium  for  that 
year.  Consequently,  ihe  front-end  sales 
charge  may  apply  to  some  premium 
payments  and  not  to  others.  The 
Applicants  request  an  exemption  from 
Section  27(a)(3)  and  Rules  6e-3(T) 
(b)(13)(ii)  and  (d)(1)  (also  referred  to 
herein  collectively  as  the  "stair-step 
provisions")  to  the  extent  necessarj-  to 
permit  this  sales  charge  stnx;ture. 

2.The  Applicants  represent  that  the 
sales  charge  deducted  from  the  first 
target  premium  paid  under  a  Policy  in 
any  Policy  year,  as  compared  with  the    . 
absence  of  such  a  charge  deducted  from 
premiums  in  excess  thereof,  in  part 
reflects  the  fact  that  lower  overall 
distribution  costs  [e.g.,  commissions 
paid  to  sales  persons)  are  incurred  in 
connection  with  such  excess  premiums 
over  the  life  of  the  Policies.  To  deduct 
a  sales  charge  from  the  excess  premiums 
would  generate  more  revenue  than 
either  Company  befieves  is  necessar>  to 
adequately  defray  such  expenses.  The 
Applicants  submit  that  the  structure  of  ■ 
the  front-end  sales  load  under  the 
Pohcies  provides  a  significant  benefit  to 
Policy  owners  by  passing  through  to 
them  lower  distribution  costs  with 
respect  to  excess  premiums.*  The 


••The  .\pplicants  submit  that  the  flexibilitv  in  ir.p 
liming  and  amount  of  premium  pa>-ments  afforc-d 
Policy  owners  are  desirable  features.  The 
Applicants  also  nole  that,  subject  to  the  other 
exemptive  relief  requested  in  the  application,  the 
Policies  would  continue  to  comply  with  all  of 'ha 
other  sales  charge  limitations  and  reqjirementf  in 
Rule  6l>-3(T).  even  if  Ihe  front-end  sales  charge 
were  deducted  from  all  premiu.Ti  payments.  Sut  h 
a  Ironl-eiid  tharge  strL.cii:re.  however,  also  wo;,  .1 

C«.in>i:.jwj 
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Applicants  further  submit  that  it  would 
not  be  in  the  interest  of  Policy  owners 
to  require  the  deduction  bom  excess 
premiums  of  a  sales  charge  that  is 
higher  than  the  Applicants  deem 
necessary. 

3.  In  addition,  the  Applicants 
represent  that  the  proposed  sales  load 
structure  would  not  deduct  large 
amounts  of  front-end  sales  charges  so 
early  in  the  life  of  the  Policy  that  an 
investor  redeeming  in  the  early  periods 
would  recoup  little  of  his  or  her 
investment,  a  perceived  abuse  of 
periodic  plan  certificates  identified  by 
Commission  staff  in  past  no-action 
letters.' 

4.  The  Applicants  represent  that  the 
sales  charge  structure  under  the  Policies 
is  relatively  straightforward  and  easily 
understood,  as  compared  with  that  of 
many  other  variable  life  insurance 
policies  that  are  currently  being  offered. 
The  Applicants  further  represent  that 
owners  of  Policies  will  benefit  from  the 
sales  charge  structure  of  the  Policies, 
and  that  the  prospectuses  for  the 
Policies  will  contain  disclosure 
informing  owners  how  to  minimize 
sales  charge  deductions  from  premiums 
paid. 

5.  The  Applicants  submit  that  the 
Commission  has  indicated  that  the 
policies  underlying  the  "stair-step" 
requirement  in  Rule  6e-3(T)  would  not 
be  contravened  by  fluctuations  in  sales 
load  which  result  from  factors  beyond 
the  control  of  Policy  issuers  (such  as  the 
Companies),^  and  that  this  principle  is 
equally  applicable  in  the  present 
circumstance, 

B.  Front-End  Sales  Charge  Reduction  for 
Large  Policies 

1.  Each  Company  will  waive  a  portion 
of  any  sales  chax;ge  that  otherwise  would 
be  deducted  from  premiums  paid  on  a 
Policy  with  a  current  sum  insured  of  at 
least  j»250.000.  The  continuation  of  this 
waiver  is  not  contractually  guaranteed, 
and  the  waiver  may  be  withdrawn  or 
modified  by  each  Company  at  any  time 

2.  Under  certain  circumstances,  the 
Policy  owner  may  take  action  that 
results  in  a  Policy's  sum  insured  being 
reduced  after  issue.  For  example,  under 
certain  of  the  available  death  benefit 
options,  a  partial  withdrawal  of  the 
Policy's  cash  surrender  value  reduces 
the  sum  insiu^  on  a  dollar-for-dollar 
basis.  Because  the  waiver  of  a  portion  of 
the  front-end  sales  charge  applies  only 


clparly  b«  less  favorable  lo  Polity  owners  than  that 
provided  under  the  Polkies 

""  Si-r.  e.g..  tVeMein  Rcsiu\e  l.ife  In.surancp  (xi 
{.  vHi!.  Aug.  28.  1967);  Uniled  Inve.<.lor.s  Life 
Ih'.uriiiiceCo.  (avail.  July  ^.  1087). 

■  liivr.UaiGnt  Company  .^^t  KtleMSe  Nti.  ir.l.'il.  eii 
fcic  i:«!i(M.ir.  10.  1087). 


when  the  current  sum  insured  is  at  least 
$250,000,  and  because  the  waiver  is  not 
guaranteed,  it  is  possible  that  the 
reduction  could  apply  at  some  times 
with  respect  to  a  given  Policy  and  not 
at  subsequent  times  with  respect  to  the 
same  Policy.  The  Applicants  request  an 
exemption  from  Section  27(a)(3)  and 
Rules  6e-3{T)  (b)(13)(ii)  and  (d)(1)  to  the 
extent  necessary  to  permit  this  sales 
charge  structure. 

3.  The  Applicants  submit  that 
reduction  of  these  charges  will  not 
unduly  complicate  the  sales  charge 
structure,  and  represent  that  the 
operation  of  the  sales  charge  reduction 
will  be  fully  disclosed  in  the 
prospectuses  pertaining  to  the  Policies. 
The  Applicants  submit  that  the 
reduction  will  clearly  be  of  benefit  to 
those  Policy  owners  to  whom  it  applies. 

C.  CDSC  Structure 

1 .  The  maximum  CDSC  under  the 
Policies  is  26%  of  premiums  paid  in 
each  of  the  first  three  Policy  years  that 
are  not  in  excess  of  one  base  Policy 
target  premium.  Premiums  paid  in 
excess  of  one  year's  base  Policy  target 
premium  in  any  of  the  first  three  Policy 
years  are  not  subject  to  any  CDSC.  Thus, 
the  CDSC  may  apply  to  some  premium 
payments  made  during  the  furst  three 
Policy  years,  but  not  to  others.  This 
could  be  interpreted  to  be  prohibited  bv 
Section  27(a)(3)  and  Rules  6e-3(T) 
(b)(lJ)(ii)  and  (d)(1). 

2.  The  Applicants  represent  that  they 
could  have  structured  their  26%  CDSC 
to  apply  to  all  premiums  up  to  three 
base  Policy  target  premiums,  regardless 
of  when  paid.  The  Applicants  further 
represent  that  although  that  structure 
would  comply  with  all  provisions  of  the 
1940  Act  and  the  rules  promulgated 
thereunder  (subject  only  to  the  other 
exempts ve  rehef  requested  herein),  it 
would  result  in  a  higher  CDSC  for 
Policy  owners  who  pay  excess 
premiums  in  at  least  one  of  the  first 
three  Policy  years,  or  who  pay  a  total  of 
less  than  three  base  Policy  target 
premiums  during  the  first  three  Policy 
years.  The  Applicants  submit  that  the 
CD.^C  structiire  under  the  Policies  is 
more  favorable  to  purchasers  than 
would  be  the  case  if,  as  generally 
contemplated  by  Rule  6e-3(T).  the 
amount  of  sales  charge  with  respect  to 
any  premium  payments  did  not  depend 
on  the  year  in  which  such  payments 
were  made. 

3.  The  Applicants  represent  that  the 
CDSC  with  respect  to  the  first  base 
Policy  target  premium  in  each  of  the 
first  tlixee  Policy  years,  as  compared 
with  the  absence  of  such  a  charge  with 
respect  to  any  premiums  in  excess 
therfof  pai(i  during  those  first  three 


years,  in  part  reflects  the  fact  that  lower 
overall  distribution  costs  (e.g., 
commissions  paid  to  sales  persons)  are 
incurred  in  connection  with  such  excess 
premiums.  The  Applicants  submit  that 
to  impose  a  CDSC  upon  such  excess 
premiums  paid  during  any  of  the  first 
three  Policy  years  would  generate  more 
revenues  than  either  Company  believes 
is  necessary  to  adequately  defray  such 
expenses. 

4.  The  Applicants  submit  that  ail  of 
the  arguments  set  forth  above 
concerning  the  inapplicability  of  the 
front-end  sales  charge  to  premiums  paid 
in  excess  of  specified  amounts  during 
any  Policy  year  equally  support  the 
inapplicability  of  the  CDSC  to 
premiums  paid  in  excess  of  one  base 
Policy  target  premium  during  any  of  the 
first  three  Policy  years.  The  Applicants 

.  submit  that  Policy  owners  will  benefit 
from  the  sales  charge  strudlire,  and 
represent  that  the  prospecfuses  for  the 
Pohcies  will  contain  disclosure 
informing  owTiers  how  to  minimize  the 
amount  of  CDSC  with  respect  to  the 
premiums  they  pay. 

5.  If  a  Policy  were  surrendered  during 
the  second  Poficy  year,  the  maximum 
total  sales  charge  (including  both  the 
4%  front-end  charge  and  the  26% 
CDSC)  would  be  60%  of  base  Polic>' 
target  premiums  paid  to  date. 
Imposition  of  the  full  CDSC  in  such  a 
case  could  cause  the  total  sales  charges 
to  exceed  the  amount  permitted  by  Rule 
6e(3)(T)(b)(13)(v)(A),  as  applied 
pursuant  to  Rule  6e-3(T)(d)(l)(i)— i.e., 
40%  of  the  first  two  guideline  annual 
premiums  paid  under  a  Policy. 

6.  To  ensure  compliance  with  the 
"refund"  requirements  that  are,  in 
effect,  imposed  by  Rules  6e-3(T) 
(b)(13)(ii)  and  (d)(1)  in  the  event  of  a 
surrender  during  the  second  Policy  year, 
the  Compjanies  will  agree  in  the  Policies 
to  waive  a  portion  of  the  CDSC,  equal 

to  20%  of  premiums  paid  in  the  second 
Polity  year,  up  to  one  base  Policy  target 
premium. 

7.  Although  this  waiver  formula  has 
been  designed  to  ensure  that  no 
violation  of  Rule  6e-3(T)(b){13)(v)(A) 
will  occur,  the  formula  can  result  in  the 
imposition  of  a  CDSC  that  is  lower  than 
what  the  rule  would  permit.  To  that 
extent,  the  expiration  of  the  waiver  after 
the  end  of  the  second  Policy  year  could 
be  deemed  to  cause  an  increase  in  the 
CDSC  that  would  be  prohibited  under 
the  stair-step  provisions. 

8.  The  Applicants  represent  that  the 
CDSC  never  increases  as  a  percentage  of 
base  Policy  target  premiums  paid  in 
each  year,  except  to  the  extent  that  the 
expiration  of  the  partial  waive''  of  the 
CDSC  after  the  end  of  the  second  Policy 
year  is  deemed  to  cause  such  an 
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increase.  The  Applicants  further 
represent  that  the  sole  purpose  of  the 
partial  waiver  is  to  implement  the  sales 
load  refund  mandated  by  Rule  6e- 
3{T)(B)(13)(v)(A)  and  (d)(1). 

9.  The  Applicants  submit  that  it 
would  be  anomalous  if  the  1940  Act  and 
the  rules  promulgated  thereunder  were 
to  prohibit  the  expiration  of  the  partial 
waiver  after  the  end  of  the  second 
Policy  Year— i.e.,  at  the  very  time  when, 
under  the  specific  terms  of  Rule  6e- 
3(T),  the  Companies'  obligations  to 
make  the  waiver  expires.  The 
Applicants  further  submit  that  the  fact 
that  the  waiver  formula  can  result  in  a 
lower  CDSC  than  might  be  permitted 
under  Rule  6e-3(T)  is  a  clear  benefit  to 
Policy  Owners. 

Applicants'  Conclusion 

Section  6(c)  of  the  1940  Act  provides, 
in  pertinent  part,  that  the  Commission, 
by  order  upon  application,  mav 
conditionally  or  unconditionally 
exempt  any  person,  security  of 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  of  the  1940  Act,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  For  the 
reasons  expressed  in  this  application, 
the  Applicants  submit  that  the 
requested  exemption  from  Section 
27(a)(3)  of  the  1940  Act  and  Rules  6e- 
3(T)  (b)(13)(ii)  and  {d)(l)  thereunder 
meet  the  standards  of  Section  6(c)  of  the 
1940  Act. 

For  the  Commission,  by  the  Division  of 
Fnvestment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  94-19447  Filed  8-9-94;  8:45  am] 
BILUNO  CODE  801»41-M 


Pnvestment  Company  Act  Release  No. 
20442;  812-8908] 

Lord,  Abbett  A  Co.,  et  al.;  ttotice  of 
Application 

August  4, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  {'"SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Lord,  Abbett  &  Co.  ("Lord 
Abbett")  Affiliated  Fund,  Inc..  Lord 
Abbett  Developing  Growth  Fund.  Inc.. 
Lord  Abbett  Value  Appreciation  Fund, 
Inc..  Lord  Abbett  Fundamental  Value 
Fund,  Inc.,  Lord  Abbett  Global  Fund, 


Inc.,  Lord  Abbett  Bond-Debenture  Fund, 
Inc.,  Lord  Abbett  U.S.  Government 
Securities  Fund.  Inc.,  Lord  Abbett  Tax- 
Free  Income  Fund.  Inc.,  Lord  Abbett 
California  Tax-Free  Income  Fund,  Inc.. 
Lord  Abbett  Tax-Free  Income  Trust, 
Lord  Abbett  hivestment  Trust 
("Investment  Trust"),  Lord  Abbett  U.S. 
Government  Securities  Money  Market 
Fund.  Inc.  ("Money  Market  Fund"), 
Lord  Abbett  Securities  Trust 
("Securities  Trust '),  and  other  existing 
or  future  registered  open-end 
management  investment  companies  for 
whom  Lord  Abbett  or  an  entity 
controlling,  controlled  by,  or  under 
common  control  with  Lord  Abbett 
serves  as  principal  underwriter,'.    . 
RELEVANT  ACT  SECT»ONS:  Conditional 
order  requested  under  section  6(c)  for 
exemption  from  the  provisions  of 
sections  2(a)(32),  2(a)(35).  22(c),  and 
22(d).  and  rule  22c-l. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Funds,  as 
defined  below,  to  assess  a  contingent 
deferred  sales  charge  ("CDSC")  on 
certain  redemptions  of  shares. 
FILING  DATE:  The  application  was  filed 
on  March  21,  1994,  and  amended  on 
May  17.  1994.  July  29,  1994.  and  August 
3,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  bv 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
Augv^t  29, 1994,  and  should  be 
acccmipanied  by  proofof  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.Q  20549. 
Applicants,  767  Fifth  Avenue,  New 
York,  New  York  10153. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dw^er.  Staff  Attorney  at  (202) 
942-0581,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 


'  Certain  existing  investment  com|)ariet  which 
currently  do  not  intend  to  rely  on  the  requested 
relief  arc  not  named  aa  parties  to  the  application, 
but  may  in  the  future  rely  on  anv  exemption 
granted  pursuant  to  the  application  if  they 
determine  to  impose  a  contingent  deferred  mIps 
tharjje  in  accordanoe  with  the  representations  and 
I'ondition  in  thp  applicalion. 


Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPt.ElllENTARY  INFORMATION:  The 
following  is  a  sunmiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1 .  All  of  the  applicants  other  than 
Lord  Abbett  are  registered  open-end 
management  investment  companies  thai 
offer  shares  in  one  or  more  series.  T^e 
term  "Fund"  refers  to  any  series  of  such 
an  applicant  that  offers  shares  in 
multiple  series,  or  to  such  an  applicant 
that  offers  shares  only  in  one  series. 
Lord  Abbett  ser\'es  as  investment 
adviser  to  each  Fund,  and  acts  as 
principal  underwriter  of  the  shares  of 
each  Fund. 

2.  Shares  of  Money  Market  Fund  and 
the  Funds  comprising  Securities  Trust 
are  offered  at  net  asset  value.  Shares  of 
the  other  Funds  (each  an  "FESC  Fund") 
are  offered  to  investors  at  their  net  asset 
value  plus  a  front-end  sales  charge. 
Howe\=er,  there  is  no  front -end  sales 
charge  on  reinvestment  of  dividends 
and  distributions,  and  sales  that  involve 
an  investment  above  $1  million. ^  Also, 
shares  of  the  FESC  Funds  and  Money 
Market  Fund  may  be  exchanged  freely, 
one  for  the  other,  without  a  sales  charge, 
except  on  exchanges  from  Money 
Market  Fund  into  an  FESC  Fund' when 
Money  Market  Fund  shares  were 
originally  purchased  without  a  sales 
charge.  In  addition,  shares  of  the 
Securities  Trust  Funds  are  freely 
exchangeable  with  shares  of  other 
Securities  Trust  Funds  but  are  not 
currently  exchangeable  for  shares  of  an;^ 
other  Fund. 

3.  Each  applicant  has  adopted  a  rule 
12b-l  plan  (the  "Plan").  Although 
shareholders  have  approved  each  Plan, 
some  of  the  Plans  are  not  yet  effective. 
The  Plans  of  the  FESC  Funds  except 
Investment  Trust  provide  that,  when 
shares  are  sold  above  $1  million,  the 
applicable  Fund  will  pay  at  the  time  of 
sale  to  Lord  Abbett  in  its  capacity  as 
principal  underwriter  a  one-time 
distribution  fee  equal  to  1%  of  the  net 
asset  value  of  the  shares  sold.  The  Plan 
of  Investment  Trust  provides  that 
Investment  Trust  will  pay,  with  respect 
to  sales  above  $1  milUon,  a  one-lime 
distribution  fee  of  1%  of  the  first  $3 
million,  plus  .50%  of  the  next  S7 
million,  plus  .25%  of  the  remainder,  of 
the  net  asset  value  <rf  shares  sold.  The 


•To  reach  the  SI  million  breakpoint,  investments 
in  all  Funds  except  Money  Market  Fund  (unlesa 
such  inx  cslment  has  been  exchanged  into  Monev 
Market  Fund  from  an  FESC  Fund)  are  Uken  into 
account,  as  are  amounts  covered  bv  statprifir.ts  of 
intention  with  any  KbSC.  Funds. 
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Plans  of  all  FESC  Funds  also  provide  for 
annual  service  fees  payable  by  the  FESC 
Fund  to  Lord  Abbett  in  its  capacity  as 
principal  underwriter  of  up  to  .25%  of 
the  average  daily  net  asset  value  of 
shares  held  in  broker-dealer  accounts. 

4.  The  Plan  of  Money  Market  Fund 
does  not  impose  a  rule  12b-l  fee  at  the 
time  of  sale,  but  provides  for  payment 
of  an  annual  rule  12b-l  service  fee 
equalto  .15%  of  the  average  daily  net 
asset  value  of  shares  held  in  broker- 
dealer  accounts;  however,  this  fee  has 
been  suspended.  The  Plans  of  the 
Securities  Trust  Funds  provide  that 
such  Funds  pay  Lord  Abbett  a 
distribution  fee  and  service  fee  of  .75% 
and  .25%.  respectively,  of  the  net  asset 
value  of  all  shares  sold  other  than  in 
connection  with  the  reinvestment  of 
dividends  or  other  distributions,  or  the 
exchange  of  shares  from  another    . 
Securities  Trust  Fund.  The  Plans  also 
provide  for  annual  distribution  and 
service  fees,  beginning  one  year  after 
shares  are  sold,  equal  to  .75%  and  .25%, 
respectively,  of  the  average  daily  net 
asset  value  of  shares  held  in  broker- 
dealer  accounts. 

5.  Applicants  had  been  imposing  a 
CDSC  in  reliance  on  the  no-action 
position  taken  by  the  Division  of 
Investment  Management  in  Flag 
Investors  Fund,  Inc.  ["Flag").^  By  letter 
dated  September  22, 1993."  the  Division 
withdrew  the  Flag  letter,  effective 
March  22. 1994.  By  letter  dated  March 
31,  1994,5  the  Division  advised 
applicants  that  it  would  not  recommend 
enforcement  action  against  the  Funds  if 
they  temporarily  continued  to  impose  a 
CDSC  in  reliance  of  the  withdrawn  Flag 
position,  pending  receipt  of  exemptive 
relief.  Applicants  currently  are 
imposing  a  CDSC  in  reliance  on  the 
letter  ofMarch  31. 1994. 

6.  Under  the  requested  order,  a  Fund 
will  impose  a  CDSC  of  1%  upon  the 
redemptions  of  shares  (a)  of  an  FESC 
Fund  when  shares  were  purchased  at  or 
above  $1  million  and  redeemed  within 
24  months  following  the  month  the 
shares  were  purchased,  or  fb)  of  a 
Securities  Trust  Fund  when  shares  are 
redeemed  within  12  months  following 
the  month  of  their  purchase.  The  CDSC 
is  received  and  retained  by  the  Fund 
that  paid  the  initial  rule  12b-l  fee. 

7.  In  no  event  does  the  CDSC  exceed 
1%  of  the  lesser  of  the  net  asset  value 
of  the  shares  redeemed  or  the  original 


1. 


'F/og  Investors  Find.  Inc  (pub.  avail.  Oct. 
1984)  (stating  thatjhe  Division  would  not 
recommend  enforcement  action  if  requestors 
imposed  a  1%  "redemption  fee"  similar  in  nature 
to  a  CDSC). 

■*  Flag  Investors  Fund.  Inc  (pab.  av.iil.  Sept.  22. 
1993). 

■i  iMtd  Abbett  Funds  (pub.  avail.  Mar.  SI ,  1994). 


cost  of  the  shares.  No  CDSC  is  imposed 
when  the  investor  redeems  shares  (a) 
derived  from  increases  in  net  asset  value 
per  share,  (b)  where  no  rule  12b-l  fee 
was  paid  on  issuance  (including  shares 
acquired  through  reinvestment  of 
dividends  and  capital  gains 
distributions),  or  (c)  which,  together 
with  eKchanged  shares,  have  been  held 
continuously  for  a  certain  number  of 
months  following  the  month  of 
purchase  (24  months  with  respect  to 
shares  of  an  FESC  Fund,  and  12  months 
with  respect  to  shares  of  a  Securities 
Trust  Fund). 

8.  In  determining  whether  a  CDSC  is 
payaUe,  it  is  assumed  that  a  redemption 
is  made  first  of  shares  originally  not 
subject  to  a  CDSC  and  then  of  shares 
subject  to  a  CDSC.  With  respect  to 
shares  subject  to  a  CDSC,  it  is  assumed 
that  the  shares  held  the  longest  are  the 
first  to  be  redeemed.  No  CDSC  is 
charged  upon  exchanges  of  shares 
between  (a)  FESC  Funds,  (b)  an  FESC 
Fund  and  Money  Market  Fund,  or  (c) 
Securities  Trust  Funds.  If  the  shares 
being  exchanged  are  subject  to  a  CDSC, 
the  CDSC  and  the  original  acquisition 
dates  carry  over  to  the  shares  being 
acquired  in  the  exchange.  Applicants 
will  comply  with  rule  lla-3  under  the 
Act  v>rith  regard  to  all  exchanges. 

9.  The  Funds  may  waive  the  CDSC 
upon  redemptions  by  tax-qualified 
plans  under  section  401  of  the  Internal 
Revenue  Code  due  to  plan  loans, 
hardship  withdrawals,  death, 
retirement,  or  separation  from  service 
with  respect  to  plan  participants. 

10.  Upon  their  redemption,  shares 
will  be  subject  to  the  CDSC  schedule  in 
effect  at  the  time  of  their  purchase, 
except  that  applicants  may  apply  a 
CDSC  schedule  that  has  been  changed 
subject  to  the  purchase  of  shares  if  such 
changes  confer  a  benefit  to  the 
shardiolder  (e.g.,  lower  fees). 

Applicants'  Legal  Analysis 

1.  Applicants  submit  that  the 
requested  exeinption  to  permit  the 
Funds  to  implement  the  proposed  CDSC 
is  appropriate,  in  the  public  interest, 
and  is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  Act.  The  proposed  CDSC 
arrangements  will  provide  shareholders 
the  option  of  having  greater  investment 
dollars  working  for  them  from  the  time 
of  their  purchase  than  if  a  sales  load  had 
been  imposed  at  such  time. 

2.  Applicants  believe  that  the 
purposed  CDSC  waiver  is  fair,  equitable, 
and  in  the  public  interest  and  the 
interest  of  shareholders  because  the 
redeeming  shareholders  are  members  of 

\ 


a  class  favored  under  federal  lax  and 
securities  laws. 

Applicants'  Condition 

If  the  requested  order  is  granted, 
applicants  expressly  agree  to  the 
following  condition:  Applicants  will 
comply  with  proposed  rule  6c-10  under 
the  Act.  Investment  Company  Act 
Release  No.  16619  (Nov.  2. 1988).  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed.  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  InvesUnent 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-19522  Filed  8-9-94;  8:45  ami 
BILLING  CODE  8010-01-M 

[Investment  Company  Act  Ret.  No.  20439; 
812-8856] 

Nuveen  Municipal  Bond  Fund,  inc.,  et 
al.;  Notice  of  Application 

August  3, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Qempany  Act  of  1940  ("Act"). 

, 1 : . 

APPLICANTS:  Nuveen  Municipal  Bond 
Fund,  Inc.;  Nuveen  Tax-Free  Bond     - 
Fund,  Inc.;  Nuveen  Insured  Tax-Free  - 
Bond  Fund,  Inc.;  Nuveen  California 
Tax-Free  Fund,  Inc.;  Nuveen  Multistate 
Tax-Free  Trust  (collectively,  the 
"Nuveen  Funds");  Nuveen  Advisory  . 
Corp.  (the  "Adviser");  and  John  Nuveen 
&  Co.  Incorporated  (the  "Distributor"  or 
"Nuveen"),  on  their  own  behalf  and  on 
behalf  of  any  other  registered  open-end 
management  investment  companies 
established  or  acquired  in  the  future,  or 
any  series  thereof,  for  which  Nuveen  or 
a  company  controlling,  controlled  by.  or 
under  common  control  with  Nuveen 
acts  as  investment  adviser  or  distributor 
(collectively,  with  the  Nuveen  Funds, 
the  "Funds"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32).  2(a)(35). 
18(0, 18(g),  18(i),  22(c),  and  22(d),  and 
rule  22C-1  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit  the 
Funds  to  issue  an  unlimited  number  of 
classes  of  shares  representing  interests 
in  the  same  portfoHo  of  securities, 
assess  a  contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of 
shares,  and  waive  the  CDSC  in  certain 
instances. 

FIUNG  DATE:  The  application  was  Hied 
on  February  25, 1994,  and  amended  on 
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March  28, 1994,  May  16,  1994.  and  July 
8,  1994.  Applicants  have  agreed  to  file 
an  additional  amendment  during  the 
notice  period.  This  notice  reflects  the 
changes  to  be  made  by  such  additional 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  29,  1994,  and  should  be 
accompanied  by  proof  of  sen,ice  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawj'ers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
addresses:  Secretary.  SEC,  450  Fifth 
Street,  N.VV..  Washington,  D.C.  20549. 
Applicants:  c/o  James  J.  Wesolowski, 
Vice  President  and  General  Counsel, 
John  Nuveen  &  Co.  Incorporated.  333 
West  Wacker  Drive.  Chicago.  IL  60606. 
FOR  FURTHER  INFORMATtON  CONTACT: 
CqurtneyS.  Thornton,  Senior  Attorney, 
at  (202)  942-0583.  or  Barry  D.  Miller, ' 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the  SEC's 
Public  Reference  Branch. 

Applications'  Representations 

1.  Each  of  the  Nuveen  Fund  is  either 
a  Maryland  corporation,  a  Minnesota 
corporation,  or  a  Massachusetts 
business  trust,  and  is  requested  under 
the  Act  as  an  open-end  management 
investment  company.  Several  of  the 
Nuveen  Funds  have  multiple  series, 
each  of  which  has  separate  investment 
objectives  and  policies,  and  separate 
assets.  All  of  the  Nuveen  Funds 
currently  charge  varj'ing  front-end  sales 
charges  in  connection  with  the  purchase 
of  their  shares  (ranging  from  4.75%  to 
.50%.  depending  on  the  amount  of 
purchase). 

2.  The  Adviser,  a  wholly-owned 
subsidiary  of  the  Distributor,  acts  as 
investment  adviser  foffeach  of  the 
Nuveen  Funds.  Each  of  the  Nuveen 
Funds  has  entered  into  an  investment 
management  contract  with  the  Adviser 
under  which  the  Adviser  provides  the 
fund  with  investment  management  and 


administrative  services.  The  Distributor, 
a  wholly-owmed  subsidiary  of  the  John 
Nuveen  Company,  acts  as  the  principal 
undemTiter  of  the  shares  of  the  Nuveen 
Funds,  and  distributes  shares  directly  to 
the  public  and  through  selected  broker- 
dealers. 

3.  Applicants  propose  to  adopt  a 
multiple  class  distribution  plan  (the 

"Multiple  Class  Plan")  for  shares  of  the 
Funds.  Under  the  Multiple  Class  Plan. 
each  Fund  initially  will  offer  three 
classes  of  shares,  which  would 
represent  interests  in  the  same  portfolio 
of  investments  and  be  identical  in  ail 
respects,  except  for  sales  chaises,  class 
designations,  the  allocation  of 
distribution  expenses,  service  expenses 
and  certain  other  expenses  (as  set  forth 
in  condition  1  below)  applicable  to  such 
class  ("Class  Expenses"),  voting  rights, 
exchange  prnileges. and  conversion 
features.  The  Multiple  Class  Plan  would 
be  implemented  by  designating  all 
currently  issued  and  outstanding  shares 
of  each  Fund  as  Class  R  shares,  and 
creating  to  additional  classes  of  shares 
of  each  Fund:  Class  A  shares  and  Class 
C  shares.  The  Funds  also  may  offer  an 
additional  class  of  shares  designated  as 
Class  B. 

4.  Class  R  shares  will  be  available  for 
purchase  by  (a)  unitholders  of  Nuveen- 
sponsored  unit  investment  trusts 
("UlTs")  who,  on  or  prior  to  the 
effective  date  of  the  Multiple  Class  Plan, 
have  purchased  such  UITs  and  elected 
to  reinvest  distributions  from  such  UITs 
in  shares  of  a  Fund,  (b)  holders  of  Class 
R  shares  of  a  Fund  who  elect  to  reinvest 
Fund  dividends  and  capital  gain 
distributions  ip  Class  R  shares  of  that 
Fund,  and  (c)  certain  identified 
categories  of  investors  described  from 
time  to  time  in  the  Funds'  prospectuses, 
such  as  employees  of  the  Funds' 
authorized  dealers  or  members  of  their 
immediate  families,  bank  trust 
departments  investing  funds  in  a 
fiduciary  capacity  pursuant  to 
investment  discretion,  and  certain 
specified  categories  of  financial  advisers 
on  behalf  of  their  customers  Purchases 
described  in  clauses  (a)  through  (c) 
above  will  not  be  subject  to  any  sales 
charge,  distribution  fee,  or  ser\ice  fee 
under  a  Rule  12b-l  Plan  or  otherwise. 

5.  Class  A  shares  will  be  subject  to  a 
front-end  sales  charge  and  a  plan  to  be 
adopted  pursuant  to  rule  12b-l  (a  "Rule 
12b-l  Plan")  providing  for  a  service  fee 
at  an  annual  rate  of  up  to  .25%  of 
average  daily  net  assets  of  Class  A 
shares. 

6.  Class  C  shares  will  not  be  subject 
to  any  sales  charge,  but  will  be  subject 
to  a  Rule  12b-l  Plan  that  will  provide 
for  a  distribution  fee  at  an  annual  rale 
of  up  to  .75%,  and  a  sorN  ice  fee  at  an 


annual  rate  of  up  to  .25%  of  average 
daily  net  asset  of  Class  C  shares.  Class 
C  shares  automatically  will  convert  to 
Class  A  shares  a  specified  number  of 
years  after  purchase,  pursuant  to  the 
conversion  feature  described  below. 

7.  The  Funds  may  from  time  to  time 
create  one  or  more  additional  classes  of 
shares,  the  terms  of  which  may  differ 
from  the  classes  of  shares  described 
above.  These  may  include  classes 
subject  to  a  CDSC,  as  well  as  cla.sses 
subject  to  combinations  of  front-end 
sales  charges,  distribution  fr^s  and 
service  fees  different  from      jse  of  Class 
A  shares.  Class  C  shares,  and  Class  R 
shares.  A  Fund  may,  for  example,  offer 

a  class  or  classes  of  shares,  with  or 
without  front-end  sales  charges,  that  are 
subject  to  a  service  fee  under  a  service 
plan  substantially  identical  to  a  Rule 
12b-l  Plan,  but  not  adopted  under  rule 
12b-l  (a  "Shareholder  Service  Plan"). 

8.  The  provision  of  services  under  a 
Shareholder  Service  Plan  or  Rule  12b- 
1  Plan  (collectively,  the  "Plans")  will 
augment  (and  not  be  duplicative  of)  the 
ser\  ices  to  be  provided  to  a  Fund  by  its 
distributor,  adviser,  transfer  agent, 
custodian,  and  other  providers  of 
recordkeeping  services.  Applicants  will 
comply  with  .\rticle  III,  Section  26.  of 
the  Rules  of  Fair  Practice  of  the  NA.SD 
regarding  asset-based  sales  charges  and 
service  fees.  See  Securities  Exchange 
Act  Release  No.  30897  (July  7, 1992). 

9.  A  Fund  may  determine,  on  a  Fund- 
bv'-Fund  basis,  to  offer  investors  a  class 
or  classes  of  shares  subject  to  a  CDSC 
and  distribution  and  service  fees  under 
a  Rule  12b-l  Plan  or  a  Shareholder 
Sen  ice  Plan  ("Class  B  shares").  In  tiw 
event  that  a  Fund  decides  to  issue  Class 
B  shares,  such  shares  would  be  offered 
for  sale  without  the  imposition  of  a  sales 
charge  at  the  time  of  purchase.  An 
investor's  proceeds  from  a  redemption 
of  Class  B  shares  made  within  a 
specified  period  after  purchase 
generally  would  be  subject  to  a  CDSC 
payable  to  the  Distributor.  The  CDSC 
typically  would  be  established  in  an 
initial  amount  that  could  range  fiT)m  1% 
to  4%  (but  could  be  higher  or  lower)  on 
shares  redeemed  during  the  first  year 
after  purchase,  and  typically  would  be 
reduced  at  a  rdt  of  either  1%  of  .5%  per 
year  for  each  subsequent  year  of  the  - 
applicable  CDSC  period,  so  that 
redemptions  of  shares  held  after  that 
period  would  be  sub)ect  to  a  CDSC. 
Redemptions  of  Class  B  shares  held  by 
identified  categories  of  investors  also 
would  not  be  subject  to  a  CDSC.  Class 

A  shares  following  a  specified  number 
of  years  after  purchase. 

10.  Except  as  noted  below,  each  class 
of  shares  generally  may  be  exchanged 
only  for  shares  of  a  class  with  similar 
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characteristics  in  another  Fund.  Class  R 
shares  may  be  exchanged  for  Class  A 
shares  of  a  Fund  at  any  time  at  the 
option  of  a  Class  R  shareholder. 
provided  the  cuneht  net  asset  value  of 
the  shareholder's  Class  R  shares  is  at 
least  $1,000.  Shares  of  any  class  of  a 
Fund,  including  a  class  with  a  CDSC 
feature,  may  be  exchanged  for  shares  of 
any  money  market  funds  sponsored  by 
Nuveen  that  do  not  impose  a  sales 
charge  and  may  not  be  subject  to  a  Rule 
12b-l  Plan  or  Shareholder  Service  Plan 
("Money  Market  Exchange  Shares").^ 
Additionally,  exchanges  may  be 
permitted  among  dissimilar  classes  at 
the  discretion  of  the  directors  of  a  Fund 
if  a  shareholder  ceases  to  be  eligible  to 
purchase  shares  of  the  original  class  by 
reason  of  a  change  in  the  shareholder's 
status.  All  exchanges  will  comply  with 
rule  1  la-3  under  the  Act. 

11.  Shares  of  one  class  (the  "Purchase 
Class")  will  automatically  convert  at 
their  net  asset  value  to  shares  of  another 
class  with  different  features  (the  "Target 
Class")  after  the  expiration  of  a 
specified  period,  subject  to  terms  fully 
disclosed  in  a  Fund's  prospectus.  This 
conversion  feature  will  apply  to  convert 
Class  C  shares  (and  Class  B  Shares,  if 
issued)  to  Class  A  shares,  and  may 
apply  to  convert  shares  of  other  classes 
established  in  the  future  to  Class  A 
shares.  For  purposes  of  the  conversion, 
all  Purchase  Class  shares  in  a 
-shareholder's  Fund  account  that  were 
acquired  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  such  shares  (and  which 
had  not  yet  converted)  will  be 
cottsidered  to  be  held  in  a  separate 
subaccount.  Each  time  any  Purchase 
Class  shares  in  the  shareholder's  Fimd 
account  are  converted,  an  equal 
proportion  of  shares  then  in  the 
subaccount  also  will  convert,  and  will 
not  longer  be  considered  held  in  the 
subaccount. 

12.  Any  conversion  of  shares  will  be 
subject  to  the  continuing  availability  of 
an  opinion  of  counsel  or  a  private  letter 
ruling  from  the  Internal  Revenue 
Service  to  the  effect  that  the  conversion 
of  shares  would  not  constitute  a  taxable 
event  under  federal  income  tax  law. 


'  For  purposes  of  imposing  any  applicable  CDSC 
on  redemptions  of  Money  Market  Exchange  Shares 
(and  applying  any  applicable  conversion  feature], 
the  period  during  which  the  shareholder  held  the 
exchanged  shares  would  be  counted.  A  Fund  may 
elect  not  to  count  the  period  during  which  the 
shareholder  held  the  Money  Market  Exchange 
Shares.  In  the  event  that  a  Fund  elected  not  to  count 
the  period  during  which  the  shareholder  held  the 
Money  Market  Exchange  Shares,  the  amount  of  any 
applicable  CDSC  wbuld  be  reduced  in  accordance 
with  rule  lla-3(b)(5)(i)(A)  under  the  Act  b>  the 
"  amount  of  any  Plan  payments  to  which  the  Money 
M,«rket  Exchange  Shares  may  bo  subjoc.l. 


Conversion  of  shares  might  be 
suspended  if  such  an  opinion  or  ruling 
were  no  longer  available. 

13.  Expenses  attributable  to  a  Fund 
but  not  to  a  particular  series  thereof 
("Fund  Expenses")  will  be  borne  by 
shareholders  of  the  Fund  on  the  basis  of 
relative  aggregate  net  assets  of  the  Fund 
without  regard  to  class.  In  the  case  of  a 
Fund  that  has  multiple  series.  Fund 
Expenses  will  first  be  allocated  among 
the  series,  based  on  the  relative 
aggregate  net  assets  of  such  series. 
Expenses  that  are  attributable  to  a 
particular  series,  but  not  a  particular 
class  thereof  would  be  borne  by  each 
class  on  the  basis  of  the  relative 
aggregate  net  assets  of  the  classes.  Each 
class  will  bear  the  Class  Expenses  and 
payments  under  any  rule  12b-l  Plan 
and/or  Shareholder  Service  Plan  ("Plan 
Payments")  applicable  to  siich  class. 

14.  Applicants  propose  that  the  Funds 
be  permitted  to  impose  a  CDSC  on 
redemptions  of  Class  B  shares.  The 
amount  of  the  CDSC  and  the  timing  of 
its  imposition  may  vary.  The  CDSC  will 
not  be  imposed  on  redemptions  of  Class 
B  shares  that  were  purchased  more  than 
a  specified  period  (the  "CDSC  Period") 
prior  to  redemption  or  on  Class  B  shares 
derived  from  reinvestment  of 
distributions.  No  CDSC  will  be  imposed 
on  «n  amount  that  represents  an 
increase  in  the  value  of  the 
shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period;  such  a  charge  would  be 
imposed,  however,  on  the  lesser  of  the 
net  asset  value  of  the  shares  redeemed 
(exclusive  of  any  reinvestment  of 
dividends  or  distributions)  at  the  time  of 
redemption  or  the  net  asset  value  of 
such  shares  at  the  time  of  purchase.  In 
determining  whether  a  CDSC  is 
applicable,  it  will  be  assumed  that  a 
redemption  is  made  first  of  shares 
derived  from  reinvestment  of 
distributions  or  amounts  that  represent 
an  increase  in  the  value  of  the 
shareholder's  account  resulting  from 
capital  appreciation,  second,  of  shares 
punchased  prior  to  the  CDSC  Period, 
and  third,  of  shares  purchased  during 
the  CDSC  Period.  In  determining  the 
rate  of  any  applicable  CDSC,  it  will  be 
assumed  that  a  redemption  is  made  of 
Class  B  shares  of  a  Fund  held  for  the 
longest  period  of  tiine  within  the  CDSC 
Period.  The  CDSC  schedule  will 
comply,  to  the  extent  applicable,  with 
the  requirements  of  section  26(d)  of  the 
Rules  of  Fair  Practice  of  the  NASD,  as 
amended  from  time  to  time. 

15.  Applicants  intend  to  waive  or 
reduce  the  CDSC  in  certain 
circumstances.  In  waiving  or  reducing  a 


CDSC,  the  Funds  will  comply  with  rule 
22d-l  under  the  Act. 

16.  If  redeemed  shares  upon  which  a 
CDSC  was  imposed  are  reinvested  in 
Class  B  shares  of  the  same  Fund  or 
another  Fund  within  the  period 
specified  in  the  Fund's  prospectus, 
Nuveen,  as  principal  underwriter,  will 
credit  the  shareholder's  account  with 
the  amount  of  the  CDSC  previously 
imposed.  The  Class  B  shares  acquired 
through  such  reinvestment  will 
continue  to  be  subject  to  the  CDSC;  the 
holding  period  of  Class  B  shares  thus 
acquired  vnll  include  the  holding 
period  of  the  redeemed  Class  B  shares. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  an  unlimited 
number  of  classes  of  shares  representing 
interests  in  the  Funds  might  be  deemed 
to  result  in  a  "senior  security"  within 
the  meaning  of  section  18(g)  of  the  Act 
and  thus  to  be  prohibited  by  section 
18(f)(1).  and  violate  the  equal  voting 
provisions  of  section  18(i)  of  the  Act. 

2.  Section  18  is  intended  to  prevent 
investment  companies  from  issuing 
excessive  amounts  of  senior  securities 
and  thereby  increasing  unduly  the 
speculative  character  of  their  junior 
securities,  or  from  operating  without 
adequate  assets  or  reserves.  The 
proposed  Multiple  Class  Plan  does  not 
involve  borrowings,  and  does  not  affect 
the  Fimds'  existing  assets  or  reserves.  In 
addition,  the  proposed  arrangement  will 
not  increase  the  speculative  character  of 
the  shares  of  the  Funds,  since  each  class 
of  shares  will  participate  in  all  of  the 
Funds'  appreciation  or  depreciation  (if 
any),  income,  and  all  of  a  Fimd's 
expenses  (with  the  exception  of  the  Plan 
Payments  and  Class  Expenses). 

3.  Applicants  believe  that  the 
proposed  allocation  of  Class  Expenses 
in  the  manner  described  above,  and  the 
voting  rights  relating  to  the  Rule  12b-l 
Plans  and  Shareholder  Service  Plans  are 
equitable  and  would  not  discriminate 
unfairly  against  any  group  of 
shareholders.  Because,  with  respect  to 
any  Fund,  the  rights  and  privileges  of 
each  class  of  shares  are  substantially 
identical,  the  possibility  that  their 
interests  would  ever  conflict  would  be 
remote.  In  any  event,  the  interests  of  the 
affected  shareholders  with  respect  to 
distribution  and/or  service  fees  would 
be  adequately  protected  since  the 
distribution  and  service  plans  for  each 
of  those  classes  wrill  conform  to  the 
requirements  of  rule  12b-l  (except  that 
a  Shareholder  Service  Plan  may  not 
confer  certain  voting  rights),  including 
the  requirement  that  their 
implementation  and  continuance  be 
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approved  on  an  annual  basis  by  both  the 
full  board  and  the  non-interested 
directors  of  the  respective  Funds. 

4.  Applicants  also  request  an 
exemption  from  the  provisions  of 
sections  2(a)(32),  2(a)(35),  22{c).  and 
22(d)  of  the  Act.  and  rule  22c-l 
thereunder  to  the  extent  necessary  to 
permit  the  Funds  to  offer  shares  subject 
to  a  CDSC.  Applicants  believe  that 
implementation  of  the  CDSC  in  the 
manner  and  under  the  circumstances 
described  above  would  be  fair  and  in 
the  best  interests  of  shareholders  of  the 
Funds,  and  would  be  appropriate  in  the 
public  interest,  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applciants'  Conditions 

Applicants  agree  that  anv  order  of  the 
SEC  granting  the  requested'  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  or  a  series,  and 
be  identical  in  all  respects  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  the  same  Fund 
or  series  will  relate  solely  to  (a)  certain 
Class  Expenses,  which  shall  be  limited 
to  (i)  transfer  agent  fees  attributable  to 
a  specific  class  of  shares;  (ii)  printing 
and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxy  statements  to 
current  shareholders  of  a  specific  class, 
(iii)  SEC  and  state  securities  registration 
fees  incurred  by  a  specific  class  of 
shares;  (iv)  the  expenses  of 
administrative  personnel  and  services 
required  to  support  the  shareholders  of 
a  specific  class;  (v)  litigation  or  other 
legal  expenses  relating  to  a  class  of 
shares:  (vi)  directors'  fees  or  expenses 
incurred  as  a  result  of  issues  relating  to 
a  specific  class  of  shares;  and  (vii) 
accounting  expenses  relating  to  a 
specific  class  of  shares;  (b)  expenses 
payable  by  a  class  pursuant  to  a  Plan 
with  respect  to  such  class;  (c)  the  fact 
that  the  classes  will  vote  separately  with 
respect  to  the  Funds'  Rule  12b-l  Plans 
and  Shareholder  Service  Plans,  except 
as  provided  in  condition  15  below;  (d) 
conversion  features;  (e)  exchange 
privileges;  and  [f]  class  designations. 
Any  other  incremental  expenses  not 
specifically  identified  above  that  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  unless 
and  until  approved  by  the  SEC  pursuant 
to  an  amended  order. 

2.  The  directors  of  each  of  the  Funds, 
including  a  majority  of  the  independent 
directors,  will  have  approved  the 


Multiple  Class  Plan  prior  to  its 
implementation.  The  minutes  of  the 
meetings  of  the  directors  of  the  Funds 
regarding  the  deliberations  of  the 
directors  concerning,  and  their  approval 
of.  the  Multiple  Class  Plan  will  reflect 
in  detail  the  reasons  for  their 
determination  that  the  proposed 
Multiple  Class  Plan  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

3.  On  a^i  ongoing  basis,  the  directors 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibihties  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  confiicts 
among  the  interests  of  the  classes  of 
shares.  The  directors,  including  a 
majority  of  the  independent  dirrctors. 
will  take  such  action  as  is  reasonably 
necessary  to  eliminate  anv  such 
conflicts  that  may  develop.  The  Ad\  iser 
and  the  Distributor  will  be  responsible 
'"^r  reporting  any  potential  or  existing 
conflicts  to  the  directors.  If  a  conflict 
arises,  the  Adviser  or  the  Distributor, 
each  at  its  own  cost,  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
irAestment  companv. 

4.  The  Shareholder  Service  Plans  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-1(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l.  except  that 
shareholders  need  not  enjov  the  voting 
rights  specified  in  rule  12b^l. 

5.  The  directors  will  receive  quarterly 
and  annual  statements  concerning 
distribution  and  shareholder  servicing 
expenditures  complving  with  paragraph 
(b)(3)(ii)  of  rule  12b^l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  directors  to  justify  any  fee 
attributable  to  thatfclass.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  their  fiduciary  duties. 

6.  Dividends  paid  by  a" Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
paid  in  the  same  amount,  except  that 
Plan  Payments  and  any  Class  Expenses 
will  be  borne  exclusively  by  that  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 


classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  class»^s 
have  been  reviewed  by  an  expert  (the 
"Expert").  The  Expert  has  rendered  a 
report  to  appUcants.  filed  with  this 
application  as  Exhibit  C,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  aimually  a  report  to  the 
applicants  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  wt^k  papers  of 
the  Expert  with  respect  to  such  reports, 
following  a  request  by  the  Funds  (which 
the  Funds  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "report  on  the 
policies  and  procedures  placed  in 
operation."  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedurr-s 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  ("AICPA").  as  it  may  be 
amended  fi-om  time  to  time,  or  in 
similar  auditing  standards  as  mav  bo 
adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  tho 
methodology  and  procedures  for 
calculating  the  net  asset  value  anxi 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares,  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
7  above,  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referral 
to  in  condition  7  above.  Applicants 
agree  to  take  immediate  corrective 
action  if  this  representation  is  not 
concurred  in  by  the  Expert  or 
appropriate  substitute  Expert. 

9.  Trie  prospectus  of  each  Fund  will 
include  a  statement  to  the  effect  that  ha 
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person  entitled  to  receive  comj^ensation 
for  selling  or  servicing  Fund^ares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

10.  Any  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  a  Fujid  to  agren 
to  conform  to  such  standards. 

11.  The  conditions  pursuant  to  which 
the  exeraptive  ord^  is  granted  and  the 
duties  and  responsibilities  of  the 
diFBctors  of  the  Funds  with  respect  to 
the  Multiple  Class  Plan  will  be  set  forth 
in  guideiiaes,  which  will  be  furnished 
to  the  directors. 

12.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  ever>'  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  Each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally, 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
of  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares. 
The  information  provided  by  applicants 
for  publication  in  any  newspaper  or 
similar  listing  of  the  Fund's  net  asset 
value  and  public  offering  price  will 
present  each  class  of  shares  separately. 

13.  The  initial  determination  of  Class 
Expenses  that  will  be  applied  to  a  class 
and  any  subsequent  changes  thereto  Vill 
be  reviewed  and  approved  by  a  vote  of 
the  board  of  directors,  including  a 
majority  of  the  independent  directors. 
Any  persons  authorized  to  direct  the 
application  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  Cla.'w; 
Expenses  shall  provide  to  the  board  of 
directors,  and  the  directors  shall  rex-iew 

<at  least  quarterly,  a  written  rep>ort  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

14.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
tiie  relative  net  asset  values  of  the  two 
'  asses,  withcMit  the  imposition  of  any 


sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and  service  fee  to  which  they  were 
subject  prior  to  the  conversion. 

15.  If  a  Fund  implements  any 
amendment  to  a  Rule  12b-l  Plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a 
Shareholder  Service  Plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  shares  of  a  Target  Class 
imder  the  plan,  existing  Purchase  Class 
shares  will  stop  converting  into  the 
Target  Class  unless  the  Purchase  Class 
sharehelders,  voting  separately  as  a 
class,  approve  the  proposal.  The 
directors  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
('New  Target  Class")  identical  in  all 
material  respects  to  the  Target  Class  as 
it  existed  prior  to  implementation  of  the 
proposal,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  the  Target  Class.  If  deemed 
advisable  by  the  directors  to  implement 
the  foregoing,  such  action  may  include 
the  exdiange  of  all  existing  Purchase 
Class  shares  for  a  new  class  ("New 
Purchase  Class"),  identical  to  existing 
Purchase  Class  shares  in  all  material 
respects  except  that  New  Purchase  Class 
will  convert  into  New  Target  Class.  New 
Target  Class  or  New  Purchase  Class  may 
be  formed  without  further  exemptive 
relief.  Exchanges  or  conversions 
described  in  this  condition  shall  be 
effected  in  a  manner  that  the  directors 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  3.  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Target  Class  or 
New  Purchase  Class  shall  be  borne 
solely  by  the  adviser  and  the  distributor. 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
prf)vidcd  that  the  material  features  of 
the  Target  Class  plan  and  the 
relatiotiship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  Applicants  acknowledge  that  the 
grant  of  the  exemption  requested  by  the 
application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Funds  may  make  pursuant  to  Rule 
12b- 1  Plans  or  Shareholder  Service 
Plans  in  reliance  on  the  exemptive 
order. 

17.  Applicants  w^ill  comply  with  the 
provisions  of  rule  6c-10  under  the  Act, 
Investment  Company  Act  Release  No. 
IRBH)  (Nov.  2.  1988).  as  such  rule  is 


currently  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 

lor  the  SEC  by  the  Division  of  Investmt'iit 
Management,  under  delegated  authority'. 
Margaret  H.  McFarland, 
Drpu  ty  Secretary 

|FR  Doc.  94-19448  Filed  8-9-94;  8:45  anij 
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DEPARTMENT  OF  STATE 

i 

Bureau  of  Political-Military  Affairs 
[Public  Notice  2049] 

Imposition  of  Chemicai  and  Bioiogtcai 
Weapons  ProUferation  Sanctions 
Against  Foreign  Persons 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Tlie  United  States 
Covernment  has  determined  that  two 
firms  and  their  owner/manager  have 
engaged  in  chemical  weapons 
proliferation  activities  that  require  the 
imposition  of  sanctions  pursuant  to  the 
Arms  Export  Control  Act  and  the  Export 
Administration  Act  of  1979.  as  amended' 
by  the  Chemical  and  Biological 
\Veapons  Control  and  Warfare 
Elimination  Act  of  1991. 
EFFECTIVE  DATE:  July  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vann  H.  Van  Diepen,  Office  of 
Chemical,  Biological  and  Missile. 
Nonproliferation,  Bureau  of  Political- 
Military  Affairs.  Department  of  State 
(202-647-1142). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sections  81(a)  and  81(b)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2798^a). 
2798(b)),  Sections  llC(a)  and  llC(b)  of 
the  Export  Administration  Act  of  1979 
(50  U.S;C.  app.  2410c(a),  2410(b)). 
Section  305  of  the  Chemical  arid 
Biological  Weapons  Control  and 
Warf^e  Elimination  Act  of  1991  (P.L. 
102-182).  and  Executive  Order  12851  of 
June  11,  1993.  the  United  States 
Government  determined  that  the 
following  foreign  persons  have  engaged 
in  chemical  weapons  proliferation 
activities  that  require  the  imposition  of 
the  sanctions  described  in  Section  81(c) 
of  the  Arms  Export  Control  Act  (22 
U.S.C.  2798(c))  and  Section  llC(c)  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.  app.  2410c(c)): 

(1)  Mana  International  Investments 

(21  Europol  Holding.  Ltd. 

(3)  NahumManbar  (owner/manager  of 
the  two  firms  named  above) 

Accordingly,  the  following  sanctions 
are  being  imposed: 

{A)  Procurement  Sanction. — ^The 
United  States  Government  shall  not 
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procure,  or  enter  into  any  contract  for 
the  pfocurement  of.  any  goods  or 
services  from  any  of  the  sanctioned 
foreign  persons;  and 

(B)  Import  Sanction.— The 
importation  into  the  United  States  of 
products  produced  by  any  of  the 
sanctioned  foreign  persons  shall  be 
prohibited. 

These  sanctions  apply  not  only  to  the 
entities  described  above,  but  also  to 
their  divisions,  subunits.  and  any 
successor  entities.  Sanctions  on  the 
individual  described  above  may  apply 
to  other  firms  with  which  he  is 
associated.  Questions  as  to  whether  a 
particular  transaction  is  affected  by  the 
sanctions  should  be  referred  to  the 
information  number  listed  above.  The 
sanctions  shall  commence  on  July  16, 
1994.  They  will  remain  in  place  for  at 
least  one  year  and  until  further  notice. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  Executive  Order  12851  of  Jime  11, 
1993.  ' 

Dated:  August  3. 1994. 
Thomas  E.  McNainara. 

Acting  Assistant  Secretary  of  State  for 
Political-Military  Affairs. 
[FR  Doc.  94-19546  Filed  8-9-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
[CGD  94-059] 

Commercial  Fishing  Industry  Vessel 
Advisory  Committee 

AGENCY:  Coast  Guard,  EXDT. 
ACTION:  Request  for  applications. 


summary:  The  U.S.  Coast  Guard  is 
seeking  additional  applicants  for 
appointment  to  membership  on  the 
Commercial  Fishing  Industry  Vessel 
Advisory  Committee  (CFIVAC).  The 
Committee  is  a  seventeen  member 
federal  advisory  committee  that  advises 
the  Coast  Guard  on  matters  related  to 
the  safety  of  commercial  fishing  vessels. 
DATES:  Membership  applications  must 
be  received  by  October  11,1 994. 
ADDRESSES:  Persons  interested  in 
applying  should  wrrite  to  Commandant 
(G-MVI-4),  Room  1405.  U.S.  Coast 
Guard  Headquarters,  2100  Second  St., 
SW..  Washington,  DC.  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTTony  Johnson,  Assistant  to  the 
Executive  Director,  CFIVAC,  Room 
1405,  U.S.  Coast  Guard  Headquarters. 
2100  Second  St.,  S.VV.,  Washington.  DC 
20593-0001.(202)267-6282. 


SUPPLEMENTARY  INFORMATION:  The 
CFIVAC  was  established  by  the  Coast 
Guard  as  required  by  the  Commercial 
Fishing  Industry  Vessel  Safety  Act  of 
1988.  This  notice  annoimces  that 
applications  will  be  considered  for  six 
openings.  The  Coast  Guard  seeks 
applications  for  three  members  in  the 
category  of  fishing  industry,  one 
member  in  the  category  of  general 
public,  one  member  in  the  category  of 
education  and  training,  and  one  member 
in  the  category  of  insurance 
underwriters. 

The  Committee  consists  of  seventeen 
members  as  follows:  Ten  members  from 
the  fishing  industry  who  reflect  a 
regional  and  representational  balance 
and  have  experience  in  the  operation  of 
vessels  to  which  chapter  45  of  Title  46, 
United  States  Code  applies,  or  as  a  crew 
member  or  processing  line  worker  on  an 
uninspected  fish  processing  vessel;  One 
member  representing  naval  architects  or 
marine  surveyors;  one  member 
representing  manufacturers  of 
equipment  for  vessels  to  which  chapter 
45  applies;  one  member  representing 
education  or  training  professional 
related  to  fishing  vessel,  fish  processing 
vessel,  or  fish  tender  vessel  safety,  or 
personnel  qualifications;  one  member 
representing  underwriters  that  insure 
vessels  to  which  chapter  45  applies,  and 
three  members  representing  the  general 
public,  including  whenever  possible,  an 
independent  expert  or  consultant  in 
maritime  safety  and  a  member  of  a 
national  organization  composed  of 
persons  representing  owners  or  vessels 
to  which  chapter  45  apphes.  The 
membership  term  is  three  years. 

A  limited  portion  of  the  membership 
may  serve  consecutive  terms. 

Those  persons  who  submitted 
apphcations  in  reply  to  the  May  3,  1993. 
notice  need  not  reapply. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisor\' 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  The  members  of  the  Committee 
serve  writhout  compensation  from  the 
Federal  Government,  although  travel 
reimbursement  and  per  diem  will  be 
provided.  The  Committee  normallv 
meets  in  Washington,  DC,  with  working 
group  meetings  for  specific  problems  on 
an  as-required  basis. 

Dated:  August  3. 1994. 
Joseph ).  Angeio, 

Acting  Chief  Office  ofMannf  Safety  Scrvritv 

nnd  Environmental  Protection. 

IFR  Doc.  94-19516  Filed  8-9-94:  8  4=i  ami 

BILLING  CODE  4910-14^ 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-12;  Notice  7\ 

Mercedes-Benz  of  North  America,  Inc.; 
Grant  of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

Mercedes-Benz  of  North  America,  Inc. 
(Mercedes)  of  Montvale,  New  Jersey 
determined  that  the  headlamps  on  some 
of  its  vehicles  fail  to  comply  with  the 
lens  bonding  requirements  of  49  CFR 
571.108,  Motor  Vehicle  Safety  Standard 
No.  108.  "Lamps,  Reflective  Devices  and 
Associated  Equipment."  and  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Reports."  Mercedes  also  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  (now  49  U.C.C. 
30118  and  30120)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  February  11. 1994  and  an 
opportunity  afforded  for  comment  (59 
FR  6674).  This  notice  grants  the 
petition. 

Section  S4  of  Standard  No.  108 
defines  "replaceable  bulb  headlamp"  as 
one  that  is  comprised  of  a  bonded  lens 
and  reflector  assembly.  From  August 
1991  to  December  1993,  the  petitioner 
imported  approximately  46,000 
Mercedes-Benz  vehicles  for  sale  in  the 
United  States  in  which  the  headlamps 
were  not  "replaceable  bulb  headlamps" 
because  their  lenses  were  clipped  onto 
their  reflectors  as  an  assembly  rather 
than  bonded.  These  vehicles  included 
approximately  35.925  S-Class,  7.379  E- 
Class,  and  2,632  C-Class  models.  In 
addition,  ap,proximately  1,873 
noncompliant  replacement  part 
headlamps  and  approximately  1.147 
noncompliant  replacement  part 
headlamp  lenses  were  sold  to  Mercedes- 
Benz  dealerships. 

Mercedes  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following. 

1.  Damaged  Lenses  Will  Be  Replaced 
With  Complying  Headlamp  Assemblies 

Based  on  the  number  of  replacement 
lenses  sold  in  Model  Years  1991-92, 
[Mercedes]  estimates  that  approximately 
500  lenses  are  replaced  each  year  in  the 
subject  vehicles.  Thus,  the  number  of 
vehicles  involved  is  relatively  low. 

Effective  November  2,  1993, 
IMercedes]  no  longer  sells  lenses  as  a 
replacement  part.  This  means  that  no 
source  for  replacement  lenses  now 
exists.  Therefore,  w  Hon  lenses  are 
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damaged  in  the  fiiture,  thetn\'ner's  only 
recourse  will  be  to  replace  the  entire 
headlamp  assembly  that  complies  with 
Standard  106. 

In  the  unlikely  event  that  a 
noncomplying  aftermarket  lens  market 
were  developed  for  the  46,000  vehicles 
produced,  their  use  would  be  restricted 
by  state  inspection  laws.  At  the  present 
time,  approxiinately  two-thirds  of  all 
states  have  periodic  inspection 
programs.  As  evidenced  by  *   *   *  state 
vehicle  regulations  [which  Mercedes 
included  with  its  petition  and  are 
contained  in  the  Docket],  replacement 
headlamp  lenses  are  required  to  keep 
the  headlamp  in  compliance  with 
Standard  lOa.  It  is  our  understanding 
that  Stats  Inspection  garages  routinely 
reject  cars  if  their  headlamp  Ibises  do 
not  bear  the  "DOT"  marking,  siiu:e  the 
lack  of  "DOT"  quickly  identifies  the 
headlamp  as  a  non-U.S.  unit.  Therefore, 
in  the  unlikely  event  that  a  vehicle 
owner  replaces  a  damaged  lens  with  a 
noncomplying  aftermarket  lens  rather 
than  a  complying  headlamp  assembly, 
the  vehicle  will  ^il  inspection  in  most 
states. 

2.  Headlamp  Aim  Not  Affected 

In  a  recently  published  Federal 
Register  notice  (Docket  93-57) 
requesting  comments  on  the  subject  of 
bonded  versus  unbonded  headlamps. 

NHTSA  stated: 

r 
In  previous  denials  of  petitions  to  allow 

r«mov8ble  headlamp  lenses,  NHTSA  argued 
that  mechanical  aiming  of  lamps  with  lens- 
mounted  aiming  pads  Could  be  affected  by 
any  change  of  the  alignment  relationship 
established  between  lenses  and  reflectors  at 
the  time  of  manufacture.  Thus,  alteration  of 
the  original  alignment  during  lens 
replacement  could  misaim  the  beam.  |?>8  Fed 
Reg.  42.924  lAugust  12.  1993).] 

This  concern  is  not  relevant  here; 
because  the  vehicles  in  question  contain 
on-board  aiming  devices  (vehicle 
headlamp  aiming  devices).  No  aiming 
pads  are  needed  in  such  advanced 
technology.  Since  the  lens  does  not 
participate  in  the  aiming  of  the 
■  headlamp,  aiming  cannot  be  affected  by 
misalignment  of  the  lens  during  lens 
replacement  in  tlie  Mercedes  system. 

3.  Headlamp  Bejm  Formation  ^k>t 
Affected 

In  the  same  Federal  Register  notice. 
NHTSA  expressed  concern  that 
replacement  lenses  may  alter  the 
headlamp  beam  formation  due  to  the 
fluting  (prescription)  of  the  lens.  Several 
factors  assure  photoinetric  compliance 
with  Standard  108  for  the  Mercedes- 
Benz  unbooded  headlamp.  Fir.^,  in  the 
headlamp  manufttcturing  pr«:ess,  the 
headlamp  is  designed  so  that  the  lens 


can  be  clipped  onto  any  housing/ 
reflector  assembly  and  be  assured  of 
meeting  the  photometric  performance 
requirements  of  Standard  108.  *   *  * 
[T]he  design  permits  only  a  positive  and 
secure  attachment.  There  are  no  shims 
or  adjustments  that  could  influence  the 
lens  mounting.  Second,  from  a  design 
point  of  view,  the  physical  size  of  the 
reflector  and  lens  make  the  headlamp 
highly  faisensitive  to  minute  positioning 
variations  in  mounting  and/or 
manufacture. 

4.  Vehicle  Maintenance 

All  affected  vehicles  are  within  the 
time  constraints  of  the  warranty  periotl. 
Thus,  within  the  next  12  months, 
(Mercedes]  will  be  able  to  remedy  the 
noncompliance  when  the  subject 
vehicles  are  brought  in  for  ser\ice. 
[Mercedes]  will  direct  dealers  to  bond 
the  headlamps  of  all  noncomplying 
vehicles  brought  to  authorized  de.ilers 
for  service. 

5,  Condusion 

In  view  of  the  fact  that  the  headlamps 
comply  with  all  performance  aspects  of 
Standard  108,  that  the  replacement 
lenses  are  no  longer  available  from 
[Mercedes]  or  its  dealers,  and  that  the 
vehicles  will  be  remedied  shortly 
through  routine  warranty  maintenance, 
there  is  no  adverse  impact  on  safety. 
Therefore.  [Mercedes  believes  that] 
NHTSA  should  grant  [its]  petition  for  an 
exemption  for  an  inconsequential 
noncompliance  with  Standard  108. 

One  comment  was  received,  from 
Volkswagen  of  North  America,  Inc., 
which  supported  granting  the  petition. 

NHTSA's  principal  concerns  with 
headlaaip  compliance  are  photometric 
performance  and  durability.  The  agency 
accepts  the  petitioner's  representation 
that  the  accuracy  of  headlamp  aim  is  not 
affected  by  lens  replacement.  The  fact 
that  the  petitioner  has  undertaken  to 
bond  the  lenses  on  vehicles  that  come 
in  for  warranty  service  addresses  the 
agency's  concern  on  durability.  NITTS.\ 
deems  it  unlikely  that,  during  the 
warranty  period  which  is  early  in  the 
life  of  the  headlamp,  the  reflector 
assembly  will  deteriorate  to  a  point  that 
it  affects  photometric  performance 
because  the  lens  is  clipped  rather  than 
bonded.  Although  100%  of  the 
noncompliant  vehicles  may  not  be 
returned  for  warranty  work,  it  is  the 
practice  of  most  vehicle  owners  to  have 
such  work  done  by  a  factory  authorized 
dcaler,.and  NHTSA  deems  it  likely  that 
most  cars  will  have  the  noncompliance 
corrected  by  the  end  of  the  4-year 
warranty  period. 

The  agenc>'  is  currently  considering  a 
petition  from  Robert  BoscrhGmbH,  the 


manufacturer  of  the  noncompliaiit 
headlamps,  to  permit  the  use  of 
unbortded  lenses  on  replaceable  bulb 
headlamps  that  are  equipped  with  oa- 
vehicle  aiming  devices.  If  NHTSA  were 
to  grant  the  petition  and  to  propose  such 
an  amendment,  it  might  be  necessary  to 
include  enhanced  durability 
requirements  that  would  help  to  ensure 
reflector  integrity  and  resistance  to 
contaminants  between  the  time  the  lens 
is  damaged  and  the  time  it  is  replaced. 
At  this  point,  the  agency  does  not  know 
how  the  unbonded  Mercedes  headlamps 
would  perform  under  such  enhanced 
requirements  that  are  yet  to  be  fully 
developed  and  evaluated.  Tlierefore,  the 
bonding  by  Mercedes  of  its  vehicle 
headlamps  seems  to  be  a  prudent  course 
of  action  under  the  circumstances. 

The  petition  also  covered  replacement 
headlamps  and  replacement  lenses. 
NHTSA  understands  that  these  parts  arv 
intended  to  replace  parts  on  the 
headlamps  covered  by  the  petition,  and 
deems  it  likely  that  most  of  the  vehicles 
equipped  with  the  replacement 
headlamps  or  lenses  will  be  inspected 
and  corrected  during  the  warranty 
period  as  well. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  Mercedes-Benz  of 
North  America,  Inc..  has  met  its  burden 
of  persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety  and  its 
petition  is  granted. 

Authority:  49  U.S.C.  30118.  30120; 
delegations  of  authority  at  49CFR  1. SO  and 
49  CFR  501.8. 

Issued  on  August  4.  1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  94-19442  Filed  8-9-94;  8:45  anil 
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(Docket  No.  94-€9;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1994  Mercedes- 
Benz  S280  Passenger  Cars  Are  Eligible 
for  Importation 

AGEMCV:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1994 
Mejcedes-Benz  S280  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1994 
Mercedes-Benz  S260  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
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importation  into  the  United  States 
because  (1)  it  Is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  9, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number. 
and  be  submitted  to:  Docket  Section. 
Room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St.. 
SW..  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm) 
FOR  FURTHER  IHFORII«ATK)N  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Onder  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(cM3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufacturetl 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 
S  3011 5  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  s;tfet\ 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  eithei- 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  if 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports.  Inc.  of  Lansdale. 
I'ennsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
determine  whether  1994  Mercedes-Benz 
S280  (Model  ID  140.028)  pa.ssenger  r^irs 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Chmnpagne  believes  is  siih.stantialls 


similar  is  the  1994  Mercedes-Benz  S320 
Champagne  has  submitted  information 
indicating  that  Daimler  Benz  A.G..  the 
company  that  manufactured  the  1994 
Mercedes-Benz  S320.  certified  that 
vehicle  as  conforming  to  all  applicable 
Federal  motor  vehicle  safetv  standards 
and  offered  it  for  sale  in  the  United 
States. 

The  petitioner  contends  that  it 
carefully  compared  the  S280  to  the 
S320,  and  found  the  two  models  to  be 
substantially  similar  with  respect  to 
compliance  with  most  appUcable 
Federal  motor  vehicle  safety  standards 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1994  model  S280. 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  the 
1994  model  S320  that  was  offered  for 
sale  in  the  United  States,  or  is  capable 
of  being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  1994  model  S280  is  identical  to  the 
certified  1994  model  S320  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 

'.103  Defrosting  and  Befogging 
Systems.  104  Windshield  Wiping  and 
Washington  Systems.  105  Hvdraulic 
Brake  Systems.  106  Brake  Hoses.  107 
Reflecting  Surfaces.  109  Mew  Pneumatic 
Tires.  113  Hood  Latch  S\stems.  116 
Brake  Fluid.  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints. 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System.  204 
Steering  Control  Reanvard 
Displacement.  205  Glazing  Materiah. 
207  Seating  Systems.  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchoragf  s.  ^\-i  Wheel  S'uts.  Wheel 
Discs  and  Hubcaps.  212  Windshield 
Retention,  216  Roof  Crush  Resistance. 
219  Windshield  Zone  Intrusion,  and  302 
Flammabilitx-  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  1994  model  S280  complies  with  the 
Bumper  Standard  found  in  49  CFR  Part 
581. 

Petitioner  also  contends  thai  the 
vehicle  is  callable  of  being  readilv 
modified  to  meet  the  following 
standards,  in  the  manner  indicated 

Standard  No.  101  Controls  and 
Displays:  (1)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECK 
symlx)l  on  the  brake  failure  indicator 
lamp:  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the   . 
speedometer/ odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
I^vices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 


I 


assembUes  whicii  incorporate  sealed 
lieam  headlamps;  (b)  installation  of 
U.S. -model  front  and  rear  sidemarker/ 
refiector  assembHes;  (c)  installation  of 
U.S.-model  taillamp  assembfies;  (d) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  1 1 1  Rearview  Mirrors: 
replacement  of  the  passenger  side  rear 
view  mirror,  which  is  convex,  but  lacks 
the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  and 
a  warning  buzzer  in  the  steering  lock 
assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  1 18  Poiver  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switriied  off.   • 

Standard  No.  <J06  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
lock  buttons  with  U.S.-model  parts. 
Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  .Ttractor;  (h) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver  and 
passenger  side  air  bags  with  U.S.-model 
components  and  installation  of  U.S.- 
model  knee  bolsters.  The  petitioner 
states  that  the  remaining  comporent  of 
the  vehicles  passive  restraint  svstpm.  a 
control  unit/sensor  assembly,  has  a  part 
number  identical  to  that  found  on  the 
US.  certified  1994  model  S320 

Standa.-d  No.  214  Side  Door  Strength. 
in<;tallation  of  reinforcing  beams 
Standard  No  301  Fuel  System 
Integrity:  installation  of  a  roUox-er  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safetv  Administration.  Room 
5109.  400  Seventh  Street.  S.VV.. 
Washington.  DC  20590.  It  is  requesteil 
but  not  requirt?d  that  10  copies  bi; 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  nnd 
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will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  alter  that  date. -To  the  extent 
possible,  comments  filed  af.er  the 
closing  date  will  also  be  considered. 
Notice  of  final  action'on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(4)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1 .50  and  501 .8. 

Issued  onr  August  3, 1994. 
WUliam  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
(PR  Doc.  94-19443  Filed  8-9-94;  8:45  am) 
BILUNG  COOE  4910-««-M 


DEPARTMErfT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  4.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement (s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NVV.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1 545-0205 

Fonh  Number:  IRS  Form  5452 

Type  of  Review:  Revision 

T/</e.- Corporate  Report  of  Nondividend 
Distributions 

Description:  Form  5452  is  used  by 
corporations  to  report  their 
nontaxable  distributions  as  required 
by  Internal  Revenue  Code  (IRC) 
section  6042(d)(2).  The  information  is 
used  by  IRS  to  verify  that  the 
distributions  are  nontaxable  as 
claimed. 

Respondents:  Farms,  Businesses  or 
other  for-profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.700 

Estimated  Burden  Hours  Per 
Respon  dent/Recordkeeper: 
Recordkeeping — 19  hr.,  51  min. 
Learning  about  the  law  or  the  form — 

1  hr.,  20  min. 
Preparing  the  form — 3  hr.,  35  min. 
Copying,  assembling,  and  sending  tho 


form  to  the  IRS — 32  min. 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recotdkeeping  Burden:  43,010  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NVV.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7349,  Office  of  Management  and 
Budget,  room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  94-19499  Filed  8-9-94;  8:45  am) 

BILLING  QODE  MSft-OI-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for'' 
Review! 

August  S,  1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submis6ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
informttion  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0155 

Form  Number:  IRS  Form  3468 

Type  of  Review:  Extension 

Title:  Investment  Credit 

Description:  Taxpayers  are  allowed  a 
credit  against  their  income  tax  for 
certain  expenses  they  incur  for  their 
trades  or  businesses.  Form  3468  is 
used  to  compute  this  investment  tax 
credit.  The  information  collected  is 
used  by  the  IRS  to  verify  that  the 
credit  has  been  correctly  computed. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or 
other  for-profit.  Non-profit 
institutions,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  360,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 12  hrs.,  40  min. 
Learning  about  the  law  or  the  form — 

3  hrs.,  28  min. 
Preparing  and  sending  the  form  to  the 
IRS— 3  hrs.,  50  min. 

Frequency  of  Response:  Annually 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,192,800 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  10226,  New  Executive  . 
Office  Building,  Washington,  DC 
20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  94-19500  Filed  8-9-94;  8:4S  am] 

BtLUNQ  CODE  4«3<H)1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  4, 1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasvuy,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0935 

Fonn  Number:  IRS  Form  1120-FSC  and 
Schedule  P  (Form  1120-FSQ| 

Type  of  Review:  Revision 

Title:  U.S.  Income  Tax  Return  of  a 
Foreign  Sales  Corporation  (1120-FSC) 
and  Transfer  Price  or  Commission 
(Schedule  P— Form  1120-FSC)    - 

Description:  Form  1120-FSC  is  filed  by 
foreign  corporations  that  have  elected 
to  be  foreign  sales  corporations  (FSCsj 
or  small  FSCs.  The  FSC  uses  Form 
1120-FSC  to  report  income  and 
expenses  and  to  figiu«  its  tax  liability. 
IRS  uses  Form  1 1 20-FSC  and 
Schedule  P  (Form  1120-FSC)  to 
determine  whether  the  FSC  has 
correctly  reported  its  income  and 
expenses  and  figured  its  tax  liability 
correctly. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 

Recordkeepers:  5,000 
Estimated  Burden  Hours  Per 

Respondent/Recordkeeper: 
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1120-PSC 

Sch.  P(112(>-FSC) 


Preparing  and 

sending  the  ?orrn 

.  to  tt-i€  IRS 


Frequency  of  Respons'^  An!)tiali\ 

Estimated  Total  Reporting/ 

Record  keeping  Burden   1 .0'  1  liiiO 
hours 

Clearance  Officer:  Carrick  Shear  (202) 
622-3869,  Internal  Rovenuo  Sorvice. 
room  5571.  1111  Constitution  A\er:.;v 
N\V.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340.  Office  of  Management  and 
Budget, Toorn  10226,  New  E>:e(;u!i\r 
Office  Bi:ildir.g,  Washington.  DC 
20503 

Dale  A.  Morgan, 

Departmental  HeporK Manogiinunt  Uff:cer 

|FR  Doc.  94-19501  Filed  »-'>-9-i;  H  45  am) 

BJLUMG  CODE  4830-01-P 


TRADE  AND  DEVELOPMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY;  Trade  and  DevelopnuMit 
Agency. 

action:  Notice. 


SUMMARY:  The  I'.S.  Trarit;  and 
Development  .Agency  (TDA)  has 
submitted  tlie  following  information 
colie(  tion  requirements  to  OMB  for 
reviffu  and  clearance  under  the 
Paperwork  Reduction  Act  of  1S80.  as 
amended,  (44  U.S.C.  chapter  35.  section 
3.i07| 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Denny,  U.S.  Trade  and 
Development  Agency,  State  Annex  16, 
Room  309,  Washington,  DC  20523- 
1602,  Tel.  (7^3)  875-4357.  Copies  of 
these  submissions  may  be  obtained  from 
TDAs  Information  Officer.  Carol 
Stillwell,  SA-16,  Room  309, 
Washington.  DC  20523-1602,  Tel.  (703) 
873-43,57. 

I'orsons  wishing  to  comment  on  these 
collections  of  information  with 
suggestions  for  ways  to  reduce  the 
burdens  should  also  contact  Jefferson 
Hili.  Office  of  information  and 
Regulatory  Affairs.  OMB,  725  17th  St. 
NW  .  R(X)m  10202.  Washington,  DC 
20503.  Tel.  (202)  395-7340. 

Tit;f  TD.'X  Project  Evaluation  Program 


Action:  New  Request  for  Three  "i  r.ar 
OMB  Approval 

Respondents:  Businesses  and  Foreign 
Governments 

Frequency  of  Response:  In  Hiost 
instances,  one  time  only 

Est: mated  Annual  Burden:  4,800 
respondents;  one  half  hour  average 
burden  per  response;  2.400  hours  total 
annual  burden 

Seeds  and  Uses:  TDA  is  undertaking  a 
broad  project  evaluation  program. 
Surveys  and  information  collection 
activities  will  be  carried  out  in  order 
to  assess  how  to  continuously 
improve  the  agency's  effectiveness 
and  responsiveness  to  its  customers. 
TDA  seeks  information  on  whether  its 
programs  have  benefited  the  U.S. 
private  sector  and  the  host  countries 
in  which  they  are  implemented.  The 
results  of  the  evaluation  program 
should  assist  TDA  in  planning  future 
activities. 

Lisa  DeSoto, 

Genem!  Counsel 

IFR  Doc.  94-19064  Filed  tt-9-94.  845  a:r.l 

BILUNG  COOe  8040-01-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59,  No.   153 

Wednesday,  August  10,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjlished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Monday. 

August  15,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets. 

NW.,  Washington,  D.C.  20551 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting, 

CONTACT  PERSON  FOR  MOR&  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  5.  1994. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  94-19583  Filed  8-8-94;  10:25  am] 

BILLING  CODE  6210-01-P 

NATIONAL  LABOR  RELATIONS  BOARD 
TIME  AND  DATE:  11:55  a.m.,  Thursday. 
August  5. 1994. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St.. 
N.VV.,  Washington,  D.C.  20570.  . 


STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552(b)(c)(2) 
(internal  personnel  rules  and  practices) 
and  (c)(6)  (personal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy). 

MATTERS  TO  BE  CONSIDERED:  Personnel 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  C.  Truesdale,  Executive  Secretar}', 
National  Labor  Relations  Board, 
Washington,  D.C.  20570,  Telephone; 
(202)  273-1940. 

Dated,  Washington,  D.C,  August  5.  1994, 
By  direction  of  the  Board: 
|ohn  C.  Truesdale, 

Executive  Secretary,  Satlonn!  Lahnr  Halations 
Board. 

[FR  Doc.  94-19598  Filed  8-8-94;  10:27  am] 

BILLING  CODE  744S-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  8,  13.  22,  and  29. 
1994. 

PLACE:  Commissioners"  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  August  8 

There  are  no  meetings  s(  hediiled  for  the. 
Week  of  August  8. 

Week  of  August  15— Tentative 

Therd  are  no  meetings  s(.h(>duled  for  I  he 
Week  of  August  15. 

Week  of  August  22 — Tentative 

.\tnnday.  August  22 

2:00  p.m.  J  .         " 


Briefing  on  Additional  Changes  to  Part  100 
Rulerriaking  and  Proposed  Update  on 
Source  Term  (Public  Meeting) 

(Contact:  Leonard  Soffer,  301-415-6574) 

Tuesday,  Auguit  23 

9:30  a.m. 
Periodic  Briefing  on  EEO  Program  (Pubtit 

Meeting) 
(Contact:  Vandy  Miller,  301-415-7380) 
11:30  a.m, 
Affirmation/Discussion  and  Vote  (Publii 
Meeting)  (if  needed) 

Week  of  August  29 — Tentative 

Wednesday.  August  33 

10:00  a.m. 

Briefing  by  U.S.  Enrichment  Corporation 
(Public  Meeting) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially  • 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
.^ct  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
Subject  listed  for  affirmation,  this  means  that 
no  item'  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verifj'  the  status  of  meetings 
call  (recording)— (301)  504-1292, 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  August  5.  1994. 
Andrew  L.  Bates, 

Chiej,  Operations  Branch,  Office  of  the 

Secretary. 

|FR  Dor.  94-19584  Filed  8-8-94;  10:26  ami 

BILLING  COD€  7S90-01-M 


Wednesday 
^  August  10,  1994 


L   J  1    1 


Part  II 


/"' 


Department  of  Labor 

Occupational  Safety  and  Health 
Admlnictratlon 


29  CFR  Parts  1910,  et  al. 

Occupational  Exposure  to  Asbestos;  Final 
Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Admlnlstu:ion 

29  CFR  Parts  1910. 1915.  and  1926 
RIN:  1218-AB2S 

Occupational  Exposure  to  Ast^estos 

agency:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Final  rule. 

SUMMARY:  These  fmal  standards  amend 
the  Occupational  Safety  and  Health 
Administration's  (OSHA's)  standards 
issued  June  17,  1986  (51  FR  22612.  29 
CFR  1910.1001.  June  20.  1986)  for 
occupational  exposure  to  asbestos  in 
general  industry,  and  the  construction 
industry-.  29  CFR  1926.1101  {previously 
1926.58).  In  addition,  they  include  a 
separate  standard  covering  occupational 
exposure  to  asbestos  in  the  shipyard 
industry-,  (29  CFR  1915.1001).  Major 
revisions  In  these  standards  include  a 
reduced  time-weighted-average 
permissible  exposure  limit  (PEL)  of  0.1 
fiber  per  cubic  centimeter  (f/cc)  for  all 
asbestos  work  in  all  industries,  a  new 
classification  scheme  for  asbestos 
construction  and  shipyard  industry 
work  which  ties  mandatory  work 
practices  to  w-ork  classification,  a 
presumptive  asbestos  identification 
requirement  for-^high  hazard"  asbestos 
containing  building  materials,  limited 
notification  requirements  for  employers 
who  use  unlisted  compliance  methods 
in  high  risk  asbestos  abatement  work, 
and  mandatory  methods  of  control  for 
brake  and  clutch  repair. 

Most  of  the  revisions  in  these 
amended  standards  are  the  final 
response  to  an  order  of  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  Building  and  Construction 
Trades  D"  -irtment  v.  Brock,  838  F.  2d 
1258,  (D.L.  Cir  1988),  which  had  upheld 
the  1986  standards  in  major  respects, 
but  which  had  remolded  certain  issues 
for  reconsideration.  OSH.\  had  made 
earlier  changes  in  response  to  the  court 
order  on  December  14,  1989  (54  FR 
52024.  December  20.  1989),  and  on 
February-  5. 1990  (55  FR  3724). 

OSHA  believes  that  these  final 
standards  fully  address  all  of  the 
concerns  of  the  participants  in  this 
rulemaking  and  are  responsive  to  all 
issues  remanded  by  the  court  for 
reconsideration. 

DATES:  The  effective  date  of  those 
amendments  is  October  11,  1994. 
Various  start-up  dates  are  sperifiud  in 
the  standards. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster.  Director  of  lnform?itinn 


and  Consumer  Affairs.  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  Room  N3647,  200 
Constitution  Avenue,  N\V..  Washington. 
DC  20210.  telephone  (202)  219-8151. 

SUPPLEMENTARY  INFORMATION: 

Table  of  .Gontents 

I.  Regulatory  Histon,' 

II.  Pertinert  Legal  Authority 

III.  Summery  and  E.\pIanatior)  of  Revised 

Standerds 

a.  General  Issues 

b.  Regulatory  Text  Issues 

IV.  Final  Regulatory  Impact  and  Regulatory 

Flexibility  Analysis 

V.  Clearance  of  Information  Collection 

Requirements 

VI.  .^uthofity  and  Signature 

VII.  .\meiKied  Standards 

I.  Regulatory  History 

OSHA  has  regulated  asbirstos  several 
times  as  more  information  has  become 
available.  Asbestos  rulemakings  marked 
the  early  years  of  the  Agency.  A  12  if 
cc  permissible  exposure  limit  (PEL)  for 
asbestos  was  included  in  the  initial 
promulgation  on  May  29,  1971  (36  FR 
10466)  of  OSHA  standards  pursuant  to 
Section  8(a)  of  the  Act.  In  response  to 
a  petition  bv  the  Industrial  Union 
Department  of  the  AFL-CIO,  OSHA 
issued  an  Emergency  Temporary 
Standard  (ETS)  on  asbestos  on 
December  7.  1971,  which  established  a 
PEL  of  5  f/cc  as  an  8-hour  time-weighted 
average  (TWA)  and  a  peak  exposure 
level  of  10  f/cc. 

In  June  1972,  OSHA  promulgated  a 
new  final  standard  that  established  an  8- 
hovu-  TWA  PEL  of  5  f/cc  and  a  ceiling 
limit  of  to  f/cc.  These  limits  were 
intended  primarily  to  protect  employees 
against  asbestosis,  and  it  was  hoped  that 
ihey  would  provide  some  incidental 
degree  of  protection  against  asbestos 
induced  forms  of  cancer.  Effective  July 
1976.  OSHA's  8-hour  TWA  limit  was" 
reduced  to  2  f/cc  and  this  limit 
remained  in  effect  up  to  the  effective 
date  of  the  revised  1986  st.-r.dards. 

In  October  1975.  OSHA  published  a 
notice  of  proposed  rulemaking  (40  FR 
47652)  to  revise  the  asbestos  standard 
because  the  Agency  believed  that 
"sufficient  medical  and  scienlific 
evidence  has  been  accumulated  to 
warrant  the  designation  of  asbestos  as  a 
human  carcinogrn"  and  that  advances 
in  monitoring  and  protec  tive  technology 
made  re-examination  of  the  standard 
"desirable."  This  proposal  would  have 
reduced  the  8-hour  TWA  to  0.5  f/cc.  and 
imposed  a  ceiling  limit  of  5  f/cc  for  15 
minutes.  The  1975  proposal  would  have 
applied  to  all  ind'a.strifs  rxcppt 
I  onstniction. 


At  that  time  no  separate  proposal 
applicable  to  the  construction  industry 
was  developed  by  the  Agency. 

On  May  24.  1983  OSHA  consuhed 
with  the  Advisory  Committee  for 
Construction  Safety  and  Health 
("ACCSH")  concerning  the  applicability 
of  any  new  asbestos  standard  to  the 
construction  industry.  ACCSH  endorsed 
OSH.^s  position  that  any  new  PEL 
adopted  for  general  industry  should  also 
apply  to  the  construction  industry  (Ex. 
84-424). 

On  November  4,  1983  OSHA 
published  an  ETS  for  asbestos  (48  FR 
51096).  The  ETS  marked  a  new 
regulatory  initiative,  related  to,  but  not 
part  of  the  1975  proceeding.  The  ETS 
was  held  invalid  by  the  U.S.Circuit 
Court  of  .Appeals  for  the  Fifth  Circuit  on 
March  7.  1984. 

Subsequently,  OSHA  published  a 
notice  of  proposed  rulemaking  (49  FR 
1416,  April  10.  1984)  for  a  standard 
covering  occupational  exposure  to 
asbestos  in  all  work  places  subject  to  the 
Act.  Pursuant  to  Section  6(c)  of  the  Act. 
the  ETS  also  ser\'ed  as  a  proposed  rule. 
On  June  17,  1986.  OSHA  issued  two 
revised  standards,  one  governing 
occupational  exposure  to  asbestos  in 
general  industry  workplaces,  the  other 
applicable  to  construction  workplaces 
(51  FR  22612  et  .seq.,  June  20, 1986). 
Effective  July  21. 1986.  the  revised 
standards  amended  OSHA's  preyious 
asbestos  standard  issued  in  1972.  The 
1986  standards  explicitly  applied  to 
occupational  exposure  to  non- 
asbestiform  tremolite,  anthophyllite  and 
actinolite.  After  a  subsequent  and 
separate  rulemaking  proceeding  OSHA 
has  deleted  these  minerals  from  the 
scope  of  the  asbestos  standards.  (57  FR 
24310.  June  8,  1992). 

The  separate  comprehensive  asbestos 
standards  for  general  industry  and 
con.struction  which  were  issued  in  198<j 
shared  the  same  permissible  exposure 
limit  (PEL)  and  most  ancillary 
requirements.  Both  standards  reduced 
the  8-hour  time  weighted  average 
(TWA)  PEL  tenfold  to  0.2  f/cc  from  the 
previous  2  f/cc  limit.  Specific 
provisions  were  added  in  the 
construction  standard  to  cdver  unique 
hazards  relating  to  asbestos  abatement 
and  domolition  jobs. 

Several  major  participants  in  the 
rulemaking  proceeding  including  the 
AFL-CIO.  the  Building  arid 
Construction  Trades  Department  (BCTD) 
of  the  AFL-CIO,  and  the  Asbestos 
Fnformalion  A.ssociation  (AIA). 
challenged  various  provisions  of  the 
revised  standards.  On  February  2,  1988. 
the  U.S.  Court  of  Appeals  for  the  District 
of  ("olumbia  issued  its  decision 
upholding  mo.st  major  challenged 
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provisions,  but  remanding  certain  issues 
to  OSHA  for  reconsideration  (BCTD, 
AFL-ClOv.  Brock,  838  F.2d  1258).  The 
Court  determined  that  OSHA  had  not 
adequately  explained  why  it  was  not 
adopting  certain  recommended 
•  provisions  in  light  of  evidence 
suggesting  that  those  provisions  would 
l)e  feasible  to  implement  and  would 
provide  more  than  a  de  minimis  benefit 
for  worker  health.  The  Court  also 
ordered  OSHA  tb  clarify  the  regulatory 
text  for  two  provisions  and  found  one" 
provision,  a  ban  of  spraying  asbestos- 
containing  products,  unsupported  by 
the  record.  In  addition,  OSHA's  failure 
to  adopt  a  short-term  exposure  limit 
(STEL)  was  ordered  to  he  reconsidered 
within  60  days  of  the  Court's  mandate. 
In  partial  response.  OSH.\  issued  a 
STEL  of  1  f/cc  measured  over  a  30- 
minute  sainpling  period,  on  September 
14.  1988  (53  FR  35610). 

In  response  to  additional  petitions  bv 
BCTD  and  the  AFL-CIO,  the  Court,  in  " 
an  October  30,  1989  order,  divided  the 
remand  issues  into  three  categories  as 
follows.  With  respect  to  three  issues,  the 
Court  ordered  OSHA  to  take  action  by 
December  14,  1989.  These  issues  were: 

Issue  1.  formally  delete  the  ban  on  the 
spraying  of  asbestos-containing  materials; 

Issue  2.  clarify  that  periodic  monitoring  in 
the  construction  industn.-  must  be  resumed 
after  conditions  chango;  and 

Issue  3.  Clarify  the  exemption  for  ■small- 
.scale,  short  duration  operations"  from  the 
n«j>ative-pressure  enclosure  requirements  of 
the  construction  standard  to  limit  the 
exemption  to  work  operations  where  it  is 
impractical  to  construct  an  enclosure  because 
ofthe  configuration  of  the  work  envirenment. 

OSHA  issued  its  response  nn  these 
issues  on  December  14,  1989  (54  FR 
52024.  December  20.  1989).  In  that 
document  OSH.A  (1)  removed  the  ban 
on  the  spraying  of  asbbstos-containing 
materials;  (2)  changed  the  regulatory 
te.xt  to  clarify  that  construction 
employers  must  resume  periodic 
monitoring  v.henever  there  has  been  a 
change  in  process,  control  equipment, 
personnel  or  work  practit.rs  that  may 
resuh  in  new  or  additional  asbestos 
exposure;  anrl  (3)  explained  why  OSHA 
was  not  amending  the  rrgulatnrv  text  to 
clarify  the  limited  e.xemption  for  "small- 
scale,  short-duration  operations"  in  thi; 
construction  industry-  standard,  but 
instead  would  institute  rulemaking  on 
this  issue. 

With  respect  to  the  second  group  of 
issues,  the  Court  ordered  OSH.^  to 
complete  its  response  on  the  (existing 
record  by  Januarv  28.  1990.  Thes»!  issues 
are: 

Issi)e  4.  The  possibility  o!  fii.-ihar 
regulations  governing  eTipIoyet-  smoking 
controls; 


Issue  5.  The  effectiveness  levels  of  various 
respirators  and  OSH-A's  policy  of  requiring 
respirators  to  protect  workers'at  onlv  PEL 
level;  and 

Issue  6.  The  possibility  of  bi-lingual 
v.arnings  and  labels  for  employers  with  a 
.significant  number  of  non-English-speaking 
/imployees. 

The  Court  stated  that  if  OSHA 
determines  that  these  issues  could  not 
be  resolved  on  the  existing  record. 
OSHA  may  explain  why  and  commence 
new  rulemaking  instead. 

On  January  28.  1990,  OSHA  issued  its 
response  on  these  issues  (55  FR  3724. 
Februar>'  5.  1990).  In  that  document. 
OSHA:  (1)  prohibited  workplace 
smoking  in  areas  where  occupational 
exposure  to  asbestos  takes  place; 
expanded  training  requirements  to 
include  information  about  available 
smoking  cessation  programs;  required 
the  distribution  of  self-help  smoking 
cessation  material:  and.  required  a 
written  opinion  by  the  physician  stating 
that  the  employee  has  been  advised  of 
the  combined  dangers  of  smoking  and 
working  with  asbestos;  (2)  explained 
how  and  why  the  1986  respiratory 
protection  standards  will  reduce 
employee  risk  below  that  remaining 
solely  as  a  result  of  the  PEL,  and  that  the 
effectiveness  levels  of  respirators  are 
under  review;  and  (3)  required 
employers  to  ensure  that  emplovees 
working  in  or  near  regul.ited  areas 
understand  warning  signs,  and  required 
training  programs  to  specifically 
instruct  employees  as  to.  the  content  and 
presence  of  signs  and  labels. 

Finally,  as  to  the  third  group  of  three 
rem.aining  remand  issues,  the  Court 
ordered  OSHA  to  resolve  these  issues 
aher  rulemaking.  These  is.sues  are: 

Issue  7.  The  establishment  of  operation- 
sjjerifi'..  periT^Jc-iible  exposure  limits; 

Issue  rt  The  extension  of  reporting  anil 
inforn'.atioii  tj.rsfer  p'quire.Tienls:  and 

N<i;e  0.  Th',  expansion  ofthe  competent 
pe.-son  require:ne:U  to  all  employers  engaged 
in  any  kind  of  construction  work 

In  addition,  the  Court  granted  OSHA's 
uiK)ppr)sed  request  to  publish  the  Notice 
of  IVoposed  Rulemaking  on  this  group 
of  issues  on  April  13.  1990.  to  allow 
sufficient  time  to  consult  with  the 
Advisorv  C(jmmittee  on  Construction 
Safet>  and  Health  (ACCSH).  lender  the 
Ctmstnjctinn  Safety  Act  (40  USC  333) 
and  r«;gulations  in  29  CFR  1911.10  and 
29  CFR  1912.3.  OSHA  was  required  to 
consult  with  that  committee  in  the 
formulation  of  regulatory  proposals 
which  would  apply  to  emplo\Tnent  in 
construction.  OSHA  presented  the 
proposed  regulatory  te.xt  and  pertinent 
explanatory  materials  to  the  ACCSH  and 
consulted  with  them  on  March  14.  1990. 
Tho  Committee  submitt-.'il  couauenls 


and  suggestions  which  were  discussed 
in  the  proposal.  The  Court,  on  Mav  2, 
1990  granted  OSHA's  further  motion 
and  extended  the  time  to  issue  the 
proposal  until  July  12.  1990.  in  order  to 
allow  coordination  of  the  proposal  with 
other  regulaton-  agencies,  in  particular 
EPA. 

The  proposed  revisions  were 
published  July  20.  1990  (55  FR  29712). 
The  date  for  close  of  the  public 
comment  period  in  the  NPRM  was 
September  25.  1990  with  the  public 
hearing  scheduled  to  commence 
October  23,  1990.  However,  several 
interested  parties  requested  additional 
time  for  comment  on  the  NPRM  due  to 
the  breadth  of  issues  it  presented.  OSHA 
felt  the  ob)ecti\  e  of  developing  a 
complete  rulemaking  record  would  he 
served  and  extended  the  period  for 
submission  of  public  comments  and  for 
notices  to  appear  at  the  informal  hearing 
until  December  3.  1990.  The  .Xeency 
also  rescheduled  the  informal  hearing  to 
begin  Januan,-  23,  1991.  In  the  notice 
extending  the  time  periods.  OSHA  also 
explained  more  clearly  that  the  ACCSH 
report  referenced  in  the  NPRM  was 
submitted  by  the  labor  representatives 
on  that  committee  and  not  bv  the 
committee  as  a  whole  (55  FH  p.  38703, 
September  20,  1990). 

The  informal  hearing  was  held  ffir  13 
days  from  January  23  to  Februarx  8. 
1991.  At  the  close  ofthe  hearing 
Administrative  Law  Judge  Sheldon 
Lipson  set  April  12,  1991  as  the  close  of 
the  post-hearing  comment  period  and 
June  12,  1991  as  the  close  of  the  post- 
hearing  briefing  period.  Subscquentiv 
on  request.  Judge  Lipson  extend«>.l  these 
periods  to  April  26  and  June  26 
respectively.  BCTD  requested  OSHA 
extend  the  post-hearing  briefing  period 
4  weeks  to  allow  additional  time  to  fully 
address  all  issues  of  concern  due  to  the 
extent  and  complexity  of  the  r>\  >  rds. 
OSHA  granted  thi*  request  mv'  ;.  liTied 
participants  that  the  post-heanng 
briefing  period  was  ex'ended  to  Julv  24, 
1991. 

On  November  3.  1992,  by  Federal 
Register  notice.  OSHA  re-oprr.ed  the 
comment  period  to  allow 
supplementary  public  (:oinu:e:-.t  on 
options  to  protect  workers  Ifront 
inadvertent  exposure  to  asbestos  in 
buildings  (57  FR  4'itj97).  This  i.ssue.  not 
part  ofthe  Court's  remand  order,  was 
broaclied  by  the  .Xgeucy  in  'h«'  pro.Tmble 
to  the  proposal,  and  had  been  the 
subir>c:t  of  litigation  brought  by  Service 
Employees  International  L'nior  (SEIH) 
against  EP.A.  In  1988  the  .Service 
Employe<>s  International  Union.  .M'L- 
CK)  petitioned  the  Environmcnt.il 
Protection  Agency  for  reguf  .iin;'  of 
asbestos  in  public  and  cunimcitial 


buildings  and  subsequently  sued  the 
Agency.  This  resulted  in  the  convening 
of  a  series  of  ■'Policy  Dialogue" 
meetings  established  by  EPA  in  an 
attempt  to  reach  agreement  on  issues 
concerning  asbestos  in  public  and 
commercial  buildings.  As  discussed  in 
the  NPRfvl  of  July  20. 1990,  OSHA  and 
a  variety  of  other  interested  parties 
participated  in  the  meetings  which  took 
place  between  May  1989  and  May  1990. 
These  groups  included  realty  interests, 
lenders  and  insurance  interests,  unions, 
asbestos  manufacturers,  public  interest 
groups,  asbestos  consultants  and 
contractors  and  states.  The  group  failed 
to  agree  on  all  issues,  but  did  generally 
agree  that  the  presence  of  asbestos 
should  be  known  to  building  ser\'ice 
workers.  The  major  area  of  disagreement 
in  the  group  dealt  with  the 
characterization  of  risk  to  general 
building  occupants  and  office  workers. 
The  group  also  did  not  agree  on  the 
need  for  specific  federal  asbestos 
inspection  requirements. 

SEIU  and  other  unions  also 
participated  in  this  rulemaking  and 
urged  OSHA  to  issue  a  building 
inspection  rule.  After  discussions  with 
EPA  and  review  of  the  record 
concerning  how  best  to  protect 
employees  against  unkjiowing  e.xposure 
the  Agency  published  a  request  for 
comment  on  a  regulatory  approach  to 
protect  building  service  workers.  The 
approach  would  require  certain  high- 
risk  materials  in  accessible  building/ 
facility  areas  be  designated  presumptive 
asbestos  containing  materials  and  thus 
be  treated  as  if  they  contained  asbestos, 
until  or  un.uss  the  presumption  was 
rebutted  through  sampling  or  specific 
information  in  the  owner's  possession 
relation  to  construction  specifications. 
The  notice  also  asked  for  comments  on 
the  Health  Effects  Institute  (HE!)  report 
which  had  been  submitted  to  the  record 
after  the  close  of  the  post-hearing 
briefing  periods.  The  notice  resulted  in 
submission  of  an  additional  60  sets  of 
comments,  and  the  comment  period 
closed  on  January  4,  1993. 

The  record  of  tliis  rulemaking  consists 
of  over  55,000  pages.  OSHA  has  worked 
closely  with  EPA  so  that  the  regulations 
of  both  agencies  are  compatible  to  the 
extent  OSHA's  mandate  allows. 

II.  Pertinent  Legal  Authority 

Authority  for  issuance  of  this 
standard  is  found  primarily  in  sections 
t?(b),  8(c),  and  8(g)(2)  of  the 
Occupatioi...!  Safety  and  Health  Act  of 
1970  (the  Act),  29  U.S.C.  655(b),  (J57(c), 
and  657(g)(2)  and  in  the  Construction 
.Safety  Act,  40  U.S.C.  333.  Section 
fi{b)(5)  governs  the  issuance  of 
occupational  safety  and  health 


standards  dealing  with  toxic  materials 
or  harmful  physical  agents.  Section  3(8) 
of  the  Act  defines  an  occupational  safety 
and  health  standard  as: 

*  *  *A  standard  which  requires 
conditions,  or  the  adoption  or  use  of  one  or 
more  practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
empioyinent  and  places  of  employment. 

The  Supreme  Court  has  said  that 
section  3(8)  applies  to  all  permanent 
standffl-ds  promulgated  under  the  Act 
and  requires  the  Secretary,  before 
issuing  any  standard,  to  determine  that 
it  is  reasonably  necessar\'  and 
appropriate  to  remedy  a  significant  risk 
of  material  health  impairment. 
Industrid]  Union  Department  v. 
American  Petroleum  Institute.  448  U.S. 
607  (1S80). 

The  "significant  risk"  dftt^rmination 
constitutes  a  finding  that,  absent  the 
change  in  practices  mandated  by  the 
standard,  the  workplace's  in  question 
would  be  "unsafe".'  in  tho  sense  that 
workers  would  be  threatened  with  a 
significant  risk  of  harm.  Id.  at  642.  A 
significant  risk  finding,  however,  does 
not  require  mathematical  precision  or 
anything  approaching  scientific 
certainty  if  the  "best  available 
evidence"  does  not  warrant  that  degree 
of  proof.  Id.  at  655-656:  29  U.S.  655 
(b)(5).  Rather,  the  Agency  may  base  its 
finding  largely  on  policy  t  onsiderations 
and  has  considerable  leeway  with  the 
kinds  cf  assumptions  it  applies  in 
interpreting  the  data  supporting  it.  Id. 
655-656;  29  U.S.  655a))(5).  The  Court's 
opinion  indicates  that  risk  assessments, 
which  may  involve  mathematical 
estimates  with  some  inherent 
uncerteinties,  are  a  means  of 
demonstrating  the  existence  of 
significant  risk. 

The  court  funhor  slated: 
It  is  the  Agency's  respon-^ibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
iisks  iitv  plainly  acceptable  and  others  are 
|)lainly  unai  ceptable.  If.  for  example,  the 
odds  arp  one  in  a  billion  that  a  person  will 
die  frorr  ranter  by  taking  a  drink  of 
I  hlurintted  water,  the  risk  ( learly  ( ould  not 
t)e  (  onaidered  significant.  On  the  other  hand. 
if  the  cxids  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  3% 
benzene  will  ije  fatal  a  reasonable  person 
nught  well  consider  the  risk  significant  and 
I.ikf  the  appropriate  steps  to  di-i;reas«'  or 
eliminate  it.  (I.f.D.  v  .\.P.\.  448  i:..S.  H  ti.55). 

OSMA  has  always  considered  that  a 
working  lifetime  risk  of  <ieath  of  over  1 
ptir  1000  from  occupational  causes  is 
significant.  This  has  bnon  cimsistenlly 
upheld  by  the  rourts.  See  the  recent 
discussion  in  the  cadmium  preamble  57 


FR  42102,  42204  and  the  earlier  asbestos 
preambles. 

OSHA  believes  that  compliance  with 
these  final  amendments  to  reduce  the 
PEL  to  0.1  f/cc  as  a  time-weighted 
average  measured  over  8  hours  will 
further  reduce  a  significant  health  risk 
which  existed  after  imposing  a  0.2  f/cc 
PEL.  OSHA's  risk  assessment 
accompanying  the  1986  standard, 
showed  that  lowering  the  TWA  PEL 
from  2  f/cc  to  0.2  f/cc  reduces  the 
asbestos  Cxincer  mortality  risk  from 
lifetime  exposure  from  64  deaths  jjer 
1.000  workers  to  7  deaths  per  1.000 
workers.  OSHA  estimated  that  the 
incidence  of  asbestosis  would  be  5  cases 
per  1,000  workers  exposed  for  a  working 
lifetime  under  the  TWA  PEL  of  0.2  f/cc. 
Counterpart  risk  figiu-es  for  2ft.jears  of 
exposure  are  excess  cancer  ri^s  of  4.5 
per  1 .000  w  orkers  and  an  estimated 
asbestosis  indrtence  of  2  cases  per  1.000 
workers. 

OSHA's  risk  assessment  also  showed 
that  reducing  exposures  to  0.1  f/cc 
would  reduce  excess  cancer  risk  to  3.4 
per  1 .000  workers  and  a  20  year 
exposure  risk  to  2.3  per  1,000  workers. 
OSHA  concludes  therefore  that  reducing 
the  exposure  limit  to  0.1  f/cc  will 
further  reduce  significant  risk. 

OSHA's  current  estimates  of 
employee  exposure  in  the  various 
operations  covered  by  these  standards 
are  referenced  iivthe  Regulatory  Impact 
Analysis  found  later  in  this  document. 
Additional  exposure  estimates,  based'on 
record  evidence  are  referenced 
throughout  this  document  in  the 
relevant  preamble  discussion  * 

r:onceming  each  operation. 

In  the  Court  of  Appeals  litigation.  .MA 
challenged  OSHA's  use  of  the  PEL  to 
calculate  the  residual  risk  remaining 
after  the  standard  is  implemented.  ALA 
contended  that  workers  would  actually 
be  exposed  to  average  levels 
significantly  below  the  PEL  because 
employers  would  be  required  to 
engineer  dowTi  to  levels  well  below  the 
PEL  to  assure  that  random  fluctuations 
would  not  result  in  an  OSHA 
compliance  officer  measuring  an 
(txposure  level  over  the  PEL  during  a 
routine  inspection.  Therefore,  AIA 
contended,  in  calculating  residual  risk, 
OSILA  should  assume  that  employees 
will  be  exposed  to  average  levels  that 
are  between  one-half  and  one-quarter  of 
the  PEL.  The  Court  implied  that  such  an 
argument  might  have  merit  if  factually 
supported  and  suggested  that  OSHA 
should  make  its  own  calculations  of  the 
relation  between  permissible  exposure 
limit  aiul  the  actual  exposures  such  a 
limit  would  prmluce.  (838  F.2d  at  1266) 

Having  c:arefully  considered  the  issue. 
OSHA  (.uncjudes  it  woum  be  unrealistic 
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to  base  its  risk  assessment  on  the 
assumption  that  employers  will 
engineer  to  levels  significantly  below 
the  PEL.  First,  as  discussed  below,  the 
PEL  of  0.1  f/cc  is  at  the  limit  of 
feasibility  for  those  workplaces  in 
which  asbestos  levels  are  most  difficult 
to  control,  and  an  assumption  that 
average  exposures  will  be  substantially 
below  the  PEL  will  clearly  be  unrealistic 
for  such  workplaces.  Second,  OSHA 
found  in  issuing  the  1986  standard  that 
AIA's  ai^ument  about  uncontrollable 
fluctuations  was  exaggerated  because 
such  fluctuations  otmld  be  minimized 
through  proper  inspe^on  and 
maintenance  of  engine^ng  controls 
and  through  proper  training  and 
supervision  of  employees  ivhose  work 
practices  affected  exposure  levels.  (51 
FR  at  22653).  Third.  OSHAs 
enforcement  pohcy  gives  employers  the 
opportunity  to  show  that  a  compliance 
officer's  measurement  over  the  PEL  is 
unrepresentatively  high  and  does  not 
justify  a  citation,  thus  alleviating  any     * 
concern  employers  might  have  that  they 
will  be  cited  on  the  basis  of  a  single 
measurement  that  results  from 
uncontrollable  fluctuations.  Fourth, 
even  if  some  employers  are  sufficiently 
risk-averse  to  engineer  down  to  well 
below  the  PEL  to  avoid  a  slight  risk  of 
citation.  OSHA  cannot  base  a  realistic 
risk  assessment  on  the  assumption  that 
most  employers  will  do  so. 

The  0.1  f/cc  level  leaves  a  remaining 
significant  risk.  However  as  discussed 
below,  and  in  earlier  documents.  OSHA 
believes  this  is  the  practical  lower  limit 
of  feasibility  for  measuring  asbestos 
levels  reliably.  However  the  work 
practices  and  engineering  controls 
specified  below  for  specific  operations 
and  required  respirator  use  will  in 
OSHA's  view  further  reduce  the  risk.  As 
discussed  below,  OSHA  has  carefully 
reviewed  all  the  public  suggestions  W 
further  reduce  significant  risk  and  has 
adopted  those  which  have  merit. 

After  OSHA  has  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
proposed  standard,  it  must  set  the 
standard  "which  most  adequately 
assures,  to  the  extent  feasible  on  thu 
basis  of  the  best  available  evidence,  that 
no  employee  will  suffer  materia! 
impairment  of  health*   *   *,'"  Section 
6(b)(5)  of  the  Act.  The  Supreme  Court 
has  interpreted  this  section  to  mean  that 
OSHA  must  enact  the  most  protective 
standard  necessary  to  eliminate  a 
significant  risk  of  material  health 
impairment,  subject  to  the  constraints  of 
technological  and  economic  feasibility. 
American  Textile  Mamifactiirprs 
Institute.  Inc.  v.  Donovan.  452  U.S. 
400(1981).  The  Court  held  that  "cost- 


benefit  analysis  is  not  required  by  the 
statute  because  feasibility  analysis  is  " 
Id.  at  509. 

Authority  to  issue  this  standard  is 
also  found  in  section  8(c)  of  the  Act.  In 
general,  this  section  gives  the  Secretary 
authority  to  require  employers  to  make, 
keep,  and  preserve  records  regarding 
activities  related  to  the  Act.  In 
particular,  section  8(c)(3)  gives  the 
Secretary  authority  to  require  employers 
to  "maintain  accurate  records  of 
employee  exposures  to  potentially  toxic 
materials  or  harmful  physical  agents 
which  are  required  to  be  monitored  or 
measured  under  section  6."  Provisions 
of  OSHA  standards  which  require  the 
making  and  maintenance  of  records  of 
medical  examinations,  e.xposure 
monitoring,  and  the  like  are  issued 
pursuant  io  section  8(c)  of  the  Act. 

Because  the  revisions  to  the  asbestos 
standards  are  reasonably  related  to  these 
statutory  goals,  the  Secretary-  finds  that 
these  standards  are  necessarv  and 
appropriate  to  carry  out  is 
responsibilities  under  the  Act. 

Rt^sponse  to  recommendations  of 
public  to  further  reduce  risk:  As  noted 
above,  this  rulemaking  procpcding  is  a 
response  to  a  remand  order  of  the  Court 
of  Appeals  for  the  D.C.  Circuit.  The 
Court  determined  that  in  the  earlier 
1986  rulemaking.  OSHA  had  not 
sufficiently  explained  its  decisions  not 
to  adopt  certain  regulatory  provisions 
recommended  by  participants  in  that 
rulemaking.  In  particular,  the  Court  of 
Appeals  held  that  it  is  OSHA's  "duty  to 
keep  adding  measures  so  long  as  they 
afford  benefit  and  are  feasible,  up  to  the 
point  where  (it)  no  longer  finds 
significant  risk,"  and  that  it  is  OSHA's 
duty  to  consider  the  reasonableness  of 
adopting  them.  838  F.2d  at  1269.  The 
Court  noted  that  OSHA  need  not  justifv 
its  failure  to  adopt  all  suggested 
provisions:  rather,  the  Agency  must 
defend  not  adopting  only  those 
provisions  demonstrated  by  their 
advocates,  "to  be  feasible  to  implement 
and  will  provide  more  than  a  de 
miiiimis  benefit  for  worker  health."  The 
Court  further  explained,  "(n)aturally  the 
force  of  the  evidence  and  arg'.mient  that 
OSHA  m.ust  offer  to  defend  its  choice 
will  vary  wnith  the  force  of  the 
proponent's  evidence  and  argument."  Id 
at  1271. 

In  this  final  rule,  based  upon  the 
record  evidence.  OSHA  is  adopting 
certain  regulator^'  recommendations 
made  in  the  earher  rulemaking,  is 
rejecting  other  recommendations,  and  is 
issuing  other  pro\-isions  w^ch  are 
based  on.  but  are  altered  versions  of  yet 
other  recommendations  in  the  earlier 
rulemaking.  In  addition,  new.  different 
and  expanded  provisions  also  have  been 
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urged  for  adoption  by  participants  in 
this  rulemaking.  These  participants        \ 
represent  labor,  public  interest  and 
industry  interests.  The  Agency  is 
adopting,  rejecting  and  changing  thest; 
recommendations  as  well. 

<Ji  large  portion  of  this  preamble  is 
devoted  to  the  Agency's  explanations  of 
these  regulatory  decisions.  OSHA 
believes  that  its  reasons  when  it  has 
adopted  or  has  not  adopted 
recommended  provisions  are  well 
supported  by  the  evidence  and  that  the 
reasons  for  its  choices  are  stronger  than 
the  contrary  arguments.  In  general, 
OSHA  believes  that  the  extent  of  its 
burden  to  refute  claims  of  benefit  for  a 
recommended  provision  depends  on  the 
extent  of  the  supporting  dala.  If  the  data 
are  valid  and  extensive,  OSHA's  biu-den 
is  greater.  If  however,  the  claim  of 
benefit  is  based  on  opinion,  refutation 
by  OSHA  need  not  be  grounded  in  data, 
but  may  be  based  on  OSHA's  well 
reasoned  and  expert  contrarv  opinion. 

In  sum.  OSHA's  decision  not  to  adopt 
reconunended  provisions  to  reduce 
asbestos  related  risk  reflects  the 
Agency's  expert  judgmcm,  often  where 
available  data  creates  considerable 
uncertainty,  that  the  provisions  would 
not  offer  more  than  de  minimis  benefit 
in  reducing  a  still  significant  risk.  Many 
recommendations  were  unsupported  by 
data  showing  benefit.  For  example,  it 
was  recommended  to  prohibit  high 
speed  burnishing  of  asbestos-containing 
floor  tile.  However,  the  data  do  not 
show  a  measurable  reduction  of 
airborne  asbestos  fiber  levels,  based  cm 
actual  fiber  counts  using  such  practices. 
Other  recommended  provisions  simply 
do  not  reduce  a  still  significant  risk.  For 
example,  requiring  ver\'  low  clearance 
samples  (analyzed  by  transmis«;icn 
electron  microscopy)  to  derega'.ate  all 
■regulated  areas"  to  assure  that  EP.V 
AHERA  level  of  0.01  f/cc  is  met  does 
not  appear  to  be  necessan,-  to  reduce  a 
significant  risk  to  employees.  There  is 
an  extremely  low  (although  speculative) 
risk  of  asbestos  related  disease 
estimated  at  such  clearance  levels,  and. 
there  is  evidence  that  immediate 
clearance  sampling  does  not  predirt 
later  concentration  levels. 

OSHA  discusses  the 
recommendations  made  by  participants 
in  the  preamble  sections  which  covpr 
^the  recommended  provisions.  The 
'.following  is  a  list  of  the  major 
recommendations  made  by  public 
which  are  discussed  later: 

1.  Recommendations  for  a  mandatory- 
building  inspection  program; 
Recommended  by  BCTD  (Ex.  143.  .\n. 
A):  Gobbell  Hays  Partners.  Inc.  (7-149). 
Service  Employees  International  L'nion 
(Si:ilT)  (Ex.  144):  Americnn  Federation 
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of  State,  County  and  Municipal 
Employees,  (AFSC3VIE,  Ex.  141);  ORG.  or 
assume  it  is  asbestos  (Ex.  145),  SBA, 
limited  to  employers  whose  work  duties 
involve  contact  with  ACM  shall  assure 
that  all  ACM  in  workplace  is  identified, 
need  not  inspect  building  areas 
constructed  since  1980. 

2.  Mandatory  notification  to  OSHA  by 
employers  of  all  removal,  renovation, 
and  abatement  work:  Recommended  by 
BCTD,  (Ex.  1*43,  Att.  A  at  3),  The 
Courdith-Roberts  Group,  (L7-185); 
Gobbell  Hays  Partners,  Inc.  (7-149). 

3.  Mandatory  use  of  negative  pressure 
enclosures  in  regulated  areas,  except  for 
small-scale,  short -duration  operations 
and  other  limited  circumstances: 
Recommended  by  BCTD,  (Ex.  143  Att  A 
at  5). 

4.  Mandatory  procedures  for 
deregulating  regulated  areas  including 
mandatory  clearance  sampling. 
Recommended  by  BCTD,  (Ex.  143,  Att. 
A  at  6);  AFSCME  (Ex.  141). 

5.  OSHA  accreditation  of  training  and 
OSHA  designated  detailed  training       v^ 
curricula.  Recommended  by  BCTD  (Ex. 
143  Att.  A  at  8) 

6.  Reduction  of  PEL  below  0.1  f/c. 
Recommended  by  Gobbell  Hays 
Partners.  Inc.  (Ex.  7-149). 

7.  Require  that  required  protective 
clothing  be  impervious.  Recommended 
by  Melco,  Inc.  (L7-187),  J.Loften. 
Asbestos  Workers  Local  Union  #16  (Ex. 
137). 

8.  Specific  training  for  maintenance 
and  custodial  workers  in  buildings  that 
contain  asbestos-containing  material. 
Recommended  by  SEIU.  (Ex.  144  at  14). 

9.  Requirement  that  building  owner 
respond  to  knowledge  of  asbestos  in 
building  by  establishing  Q&M  plan. 
Recommended  by  SEIU  (Ex.  144  at  17); 
AFSCME,  (Ex.  141). 

10.  Change  in  medical  surveillance 
requirements  for  maintenance  and 
custodial  workers  in  ACM  buildings — 
they  exceed  the  30  day  limit. 
Recommended  by  AFSCME,  (Ex,  141). 

11.  Reduce  action  level  to  0.05  f/cc. 
Recommended  by  BCTD.  (Ex.  143). 

12.  Reduce  STEL  to  0.5  f/cc  over  30 
minutes.  Recommended  by  BCTD.  (Ex. 
143),  also  by  SESAC  and  NIOSH  (Ex.  7- 
77,  125). 

13.  Require  most  effective  respirators 
feasible  in  all  asbestos  work. 
Recommended  by  BCTD.  (Ex.  143). 

14.  Require  more  specific  and 
protective  brake  repair  procedures. 
Recommended  by  Clayton  Associates, 
Inc.  (Ex.  148). 

15.  Regulate  activities  involving 
"friable"  asbestos-containing  material 
differently  from  those  involving  "non- 
friable"  asbestos.  Recommended  by 
Edison  Electric  Institute,  (Ex.  7-145  .  at 


e.g.,  a  for  quantity  cut-offs  for  SSSD 
activities.) 

16.  A  clearance  fiber  level  of  0.04  f/ 
cc  was  recommended  by  SESAC  who 
stated  that  such  a  requirement  was 
needed  to  "ensure  that  the  asbestos 
work  area  is  safe  to  enter  by  unprotected 
persMmel  after  the  asbestos  work 
operation  is  completed."  (Ex.  7-77). 

Relationship  ta  Indoor  Air  Quality 
Proposed  Rule 

,    On  April  5, 1994  at  59  FR  15968,-  . 
OSHA  proposed  a  new  standard  for 
indoor  air  quality.  The  proposed 
regulation  included  a  clause  making 
brief  reference  to  asbestos.  See 
Paragraph  (d)(8)  at  page  16036.  That 
reference  was  unintended  as  OSHA, 
intends  to  cover  all  asbestos  issues  in 
the  final  asbestos  rule  where  full 
consideration  has  been  given  to  them. 
OSHA  will  not  create  new  requirements 
in^a  final  Indoor  Air  Quality  Standard 
that  axe  specifically  designed  to  control 
asbe^os  exposures,  and  will  announce 
that  it  is  withdrawing  the  asbestos 

'clause  in  paragraph  (d)(8)  at  the 
commencement  of  the  indoor  air 
hearing.  Accordingly  there  is  no  need 
for  parties  to  submit  asbestos-related 
materials  into  the  Indoor  Air  record. 

III.  Summary  and  Explanation  of 
Revised  Standards 

These  final  standards  constitute 
OSHA's  response  to  the  remaining 
issue$  raised  for  the  Agency's 
reconsideration  by  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit. 
The  specific  issues  raised  by  the  Court 
are:  the  establishment  of  operation- 
specific  permissible  exposure  limits;  the 
e.xtension  of  reporting  and  information 
traiisfer  requirements;  the  expansion  of 
the  competent  person  requirement  to  all 
employers  engaged  in  any  kind  of 
construction  work;  and,  the  clarification 
of  the  small  scale,  short  duration 
operation  exemption  from  the 
requirement  to  establish  a  negative- 
pressure  enclosure.  For  convenience 
OSHA  is  summarizing  here  its  response 
to  each  of  these  issues.  They  are 
discussed  in  depth  below.  Also 
discussed  below  are  the  other  changes 
OSHA  has  made  which  are  not  in  direct 
response  to  the  remand. 

Issue  7.  Establishment  of  Operation 
Specific  Exposure  Limits:  The  court 
remand  causes  OSHA  to  consider 
establishing  operation-specific 
permissible  exposure  limits  to  the 
extent  feasible,  as  needed  to  eliminate 
significant  risk  of  illnesses  caused  by 
asbestos  expfllure.  OSHA  proposed  to 
decrease  the  PEL  to  a  uniform  0.1  f/cc. 
OSH-A  believes  that  this  limit  is  feasible 
for  njost  industry  sectors  to  reach  most 


of  the  time  (55  FR  29720).  However, 
OSHA  explained  that  PELs  lower  than 
0.1  f/cc  are  difficult  to  reliably  measure. 
However  OSHA.  has  followed  a  more 
effective  approach  to  lowering 
exposures  for  those  sections  and 
operations  where  lower  exposures  can 
be  achieved.  This  approach  is  triggering 
protective  provisions  based  on  the  kind 
.of  operation  undertaken,  rather  than 
measured  exposure  levels.  This 
approach  is  consistent  with  some  other 
health  standards  (e.g.,  lead,  coke  ovens). 

A  major  reason  for  this  approach  for 
construction  and  shipyards  is  that 
measured  levels  of  exposure  often  fail  to 
define  risk  and  are  often  not  received 
before  the  work  is  completed.  This  was 
partly  explained  in  the  proposal.  There 
OSHA  noted  that  for  removal  jobs, 
highly  variable  amounts  of  asbestos  are 
generated,  "reducing  the  predictability 
of  exposure  levels  fi'om  one  monitoring 
event  to  the  next.  Moreover,  measured 
asbestos  levels  often  cannot  be  used  to 
determine  the  need  for  (specific 
controls) .  .  .  because  of  the  time 
required  by  the  laboratory  to  complete 
the  test  and  report  the  results."  (55  FR 
at  297 1 5-1 6).  Thus,  it  would  be 
unproductive  to  leave  employees 
unprotected  while  initial  monitoring 
results  are  being  analyzed;  and  in  many 
cases,  even  prompt  reporting  of 
exposure  levels  during  the  setting  up  of 
the  controls  would  not  predict 
exposures  during  the  actual  removal. 

A  significant  risk  remains  at  the  PEL 
of  0.1  f/cc,  and  it  is  feasible  to  attain 
lower  levels  for  some  workers  exposed 
to  asbestos.  OSHA  has  therefore 
considered  whether  to  establish 
different  PELs  for  different  operations 
based  on  the  lowest  exposure  limits  that 
can  feasibly  be  achieved  in  those 
operations  and  that-are  needed  to 
eliminate  significant  risk.  OSHA  has 
decided  not  to  do  so  because  the 
operation-specific  work  practices 
mandated  in  the  standard  will  be  a  most 
cost-effective  means  of  assuring  that 
significant  risk  is  eliminated  to  the 
extent  feasible. 

Asbestos  has  been  the  subject  of 
extensive  rulemaking  by  OSHA  and 
other  agencies,  and  the  operations  that 
expose  employees  to  asbestos  are  well 
known  and  thoroughly  studied. 
Moreover,  given  the  shift  away  from 
asbestos  products  wherever  substitutes 
are  available,  it  appears  imlikely  that 
major  new  uses  will  be  found  for 
asbestos  in  the  future.  OSHA  has 
therefore  been  able  to  focus  its 
rulemaking  effort  on  evaluating  the 
work  practices  that  will  best  reduce 
asbestos  exposures  in  the  specific 
operations  that  expose  workers  to 
asbestos.  The  result  is  a  standard  that 
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rfilies  heavily  on  mandated  work 
practices  thai  will,  in  most  situations, 
result  in  employee  exposure  well  bekm 
the  PEL  la  effect,  the  mandated  work 
practices  will  assure  that  each  asbestos 
_  worker  is  exposed  to  the  lowest  feasible 
level  for  tlie  operation  in  which  that 
worker  is  engaged.  This  approach  was 
taken  in  the  1986corislruction  sti^ndarri 
There.  OSHA  "tiered"  its  construction 
standard  "to  apply  incrpaiingl\ 
stringent  requirements  to  tiiose  work 
operations  associated  with  the  highest 
exposures."  (51  FR  at  23  706).  Rather 
than  two  classifications  as  in  1986 
(small-scale  and  abatement  work). 
OSHA  now  divides  constrjction  work 
info  four  classes  and  has  made 
additional  limited  disUnctiwns  based  on 
measurable  variables  such  as  amount  of 
material  disturbed.  - 

Since  OSHA"s  approach  assures  that 
each  employee  is  exposed  to  the  lowest 
feasible  level  of  asbestos,  no  additicnal 
protection  would  be  gained  by 
establishing  a  series  of  different  PELs  for 
different  operations.  Such  an  approach 
would  add  cost  and  complexitv  to 
employers"  corapHance  duties  and  to 
OSHA's  enforcement  duties  without 
benefiting  worker  health.  PELs  lower 
than  0.1  f/cc  would  be  particularly 
unsuitable  as  compliance  criteria 
because  it  is  difficult  to  reliably  measure 
lower  levels.  Because  such 
measurements  are  unreliable,  if  lower 
PELs  were  estabUshed,  measurements 
taken  by  employers  and  by  OSHA 
would  provide  an  uncertain  basis  for 
determining  whether  employers  have 
fulfiried  their  compliance  duties. 
However,  both  employers  and  OSHA 
can  easily  determine  whether  the  work 
practices  prescribed  in  the  standard  are 
l)eing  followed.  The  mandated  work 
practices  thus  assure  that  employees  are 
better  protected  than  a  series  of  different 
PELs  while  reducing  compliance 
burdens  on  employers  and  easing  the 
ageiffiy's  enforcement  burden. 
Therefore,  rather  than  set  operation- 
specific  permissible  exposu^  Hmits. 
OSHA  proposed  to  further  reUuce  risk 
by  requiring  certain  additior^il  work 
practices.  The  operations.i6r  which 
mandatory  work  praprtCes  are  required 
would  otherwise  result  in  employee 
exposure  that  is  significant.  OSHA 
believes  that  these  controls  are  fe.isible. 
reasonable,  and  necessary. 

OSHA  also  proposed,  in  the  general 
industry  standard,  to  Link  the  dates 
when  engineering  controls  would  lie 
required  to  reach  the  new  lower  PEL 
with  the  EPA  Ban  and  Pha.se-oiit  Rule. 
This  linkage  is  no  longer  an  option  siate 
tlie  Fifth  Circuit  Court  of  Appeals 
recen^  vacated  the  ban  and  it  is  iiol  ytn 
leaf  wlnkh  asbestos-containing 


products  will  no  longer  remain  in 
commerce,  and  staged  phase-outs  of 
asbestos  containing  products  are  not 
required 

hsue  :i.  Small  Scale  Short  Duration 
Ut'fimtion  The  Court  asked  that  OSILA 
clarify  the  exemption  for  "small  scale, 
short  duration  operations'"  from  the 
negative-pressure  enciosure  (NPE) 
requirements  of  the  construction 
standard.  The  ne^-.alive  pressure 
enclosure  requirements  are  a  substantial 
set  of  requirements.  They  include 
rn'-ating  a  system  of  rcgulaled  ar.?as  with 
a  .sealfd  work  area  under  negative 
p.ressure.  decont=nii."..Rtion  facilities  and 
procedures,  clean  room  facilities  and 
proctrdurss  and  shower  facilities,  and 
other  practices  to  reduce  worker 
exposure  and  spread  of  contamination 
outside  the  work  area.  In  that  standard. 
Nl'Es  were  required  for  all  removal. 
demolition  and  renovation  work  e.xcept 
for  small  scai«  short  duration 
operations. 

The  Court  suggested,  based  on  its 
vit'w  of  the  Agency's  earlier  intent,  that 
OSHA  limit  the  e.xempiion  to  work 
operations  where  it  is  impractical  to 
construct  an  enclosure  because  of  the 
configuration  of  the  work  environment. 
In  an  earlier  response  to  the  remand 
order,  published  in  the  Federal  Register 
(54  FR  52024.  December  20, 1989). 
OSHA  declined  to  amend  the  regulatory 
text  on  the  small-scale,  short  duration 
issue,  w^ithout  conducting  supplemental 
notice  and  comment  rulemaking.  The 
Agency  explained  "that  expUcitly 
limiting  the  exemption  to  situations 
where  negatJA-e  pressure  enclosures  are 
impractical  might  not  reduce  em.ployee 
risk  from  asbestos  exposure."  (54  FR  at 
5 2026 J.  OSHA  stated  that  in  the 
supplemental  rulemaking,  it  intended 
""to  discuss  the  effectiveness  and 
drawbacks  of  negative-pressure 
enclosure,  glove  bags,  and  alternative 
control  systems;  and  to  specify  more 
clearly  under  what  circumstances 
various  control  systems  mav  be  used." 
(54  FR  at  5207).  OSHA  also'noted  that 
the  small-scale,  short  duration  issue  is 
related  to  the  scope  of  the  "com.pelent 
person"  requirement,  which  the  198ti 
standard  lifted  for  operations  which 
conformed  to  the  exception,  and  tiius 
couibined  consideration  of  both  issues 
would  be  appropriate. 

Accordingly,  in  July  1S90.  OSH.A 
proposed  related  changes  in  both 
provisions  "small  scale,  short  duialion" 
operations  would  be  redefined  in  term.s 
of  general  criteria,  as  well  as  the  19afi 
approach  of  listing  specific  examplos. 
Howe\er.  the  underlying  premis*- 
remained  the  same  as  in  the  19«H 
st.indard  i.e.  exemptions  to  the 
tiegativ*!- pressure  enclosure  requirerncr.t 


for  removal,  renovation  and  demolition 
projects  and  limited  to  jobs  which 
conformed  to  specified  criteria. 
"Competent"  persons,  according  to  the 
1990  pro{>osal.  were  to  be  required  as 
supervisors  on  all  asbestos-related 
construction  worksites,  instead  of  as  in 
the  1986  standard,  that  required 
competent  persons  only  for  non  "small- 
scaie,  short  term  jobs."  Required 
training  for  competent  persons,  would 
var)',  however,  depending  on  the  kind  of 
asbestos-  related  jrib  needing 
.  supervision. 

Ihe  final  provisions  n'solving  these 
issues,  are  different  from  the  proposal. 
Four  classes  of  increasingly  hazardous 
typi-s  of  construction  activitv  are 
matched  with  increasingly  stringtmt 
control  requirements.  Class  I  asbestos 
work  means  activities  involving  the 
removal  of  asbestos  containing  material 
(ACM)  and  presumed  asbestos 
containmg  materia!  (PAC.V)  which  is 
"high  risk."  Class  II  asbestos  work 
means  activities  involving  the  removal 
of  ACM  and  PACM  which  is  not  "high 
risk."  Class  III  asbestos  work  means 
activities  involving  repair  and 
maintenance  where  ACM  and  PACM  is 
disturbed.  Class  IV  asbestos  work  means 
maintenance  and  custodial  activities 
during  which  employees  contact  .\CM 
and  PACM  and  activities  to  clean  up 
waste  and  debris  containing  .a.CM  and 
PACM.  Each  class  includes  work  with 
similar  exposure  levels  and  with  similar 
exposure  risks.  Each  has  a  prescribed  set 
of  controls  and  work  practices.  Basically 
only  Class  I  work,  high-risk  activities, 
require  negative-pressure  enclosures. 
The  standard  allows  other  designated 
proven  control  systems  in  limited 
circumstances  and  proNndes  for  yet-to- 
be-developed  s\stem.s  if  certain 
backstop  provisions  are  met.  As 
indicated  in  its  earlier  responses  to  the 
Qiurt.  and  its  public  notices  of 
proposed  rulemaking.  OSH.\  has 
evaluated  available  control  technologies 
and  has  concluded  that  the  use  of 
negative-pressure  control  enciosurw; 
should  be  regulated  in  terms  of  when 
they  are  required  rather  than  when  they 
an.'  not. 

In  a  major  departure  from  the 
language  of  both  the  1986  standard  and 
the  proposal,  OSR.\  is  deleting  the  term 
"small  scale,  short  duration"  frttm  the 
regulatory  text.  Instead,  the  agency  is 
distinguishing  high-  from  loweiwi.sk 
operations  through  the  use  of  the 
classification  system  described  aliove. 
Work  that  was  exempted  from  the 
nngative  pressure  enclosure 
requirements  in  the  existing  standard 
because  it  was  of  "small-scalr.  short- 
duration"  are  considered  to  be  Class  II 
rtnd  Class  II!  work  in  this  amendment. 
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The  agency  finds  that  the  term  "small- 
scale,  short  tenn"  is  too  limiting,  is 
confusing,  and  cannot  be  defined  with 
sufficient  precision  to  serve  the  purpose 
of  distinguishing  high  risk  asbestos- 
disturbing  activity  from  activity  of 
reduced  risk. 

The  term  is  limiting  because  it  focuses 
on  a  fraction  of  the  circumstances  and 
criteria  which  define  lower  risk  work 
with  asbestos-containing  material.  For 
e.xample.  removing  asbestos-containing 
products  like  transite  panefls,  likely  will 
not  result  in  significant  exposure,  even 
if  conducted  for  more  than  one  day.  if 
there  is  use  of  a  few  simple  controls.  As 
much  as  the  scope  and  duration  of  the 
job,  the  materials  themselves,  their 
condition  and  the  work-practices  used 
define  hazard  potential.  OSHA  had  tried 
to  include  these  concepts  under  the 
"small-term,  short-duration"  exception 
in  the  current  standard,  by  reference  to 
examples.  However,  the  breadth  of  the 
examples  led  the  court  to  observe  that 
"the  e.xception  as  now  worded  seems  to 
erase  the  rule."  (838  F.  2d  at  1279). 

In  the  1990  proposal  OSHA  tried  to 
identify  the  conditions  and  operations 
which  separated  higher  risk  work  with 
ACM  from  lower  risk  work  in  its  small- 
scale,  short-term  definition.  Still 
anchoring  the  distinction  however,  was 
OSHA's  belief  that  the  time  a  job  took, 
and  the  amount  of  material  involved, 
primarily  determined  risk.  Based  on  the 
record  of  this  proceeding,  OSHA  now 
finds  that  these  are  relevant,  but  not 
exclusive,  factor^. 

OSHA  finds  also  that  use  of  the  term 
is  confusing.  In  1986,  in  its  list  of 
activities  considered  "small-scale,  short- 
term."  OSHA  listed  some  which  are 
neither  small-scale  or  short-term;  but 
were  regarded  as  lower  risk,  such  as 
roofing  work.  Tacure  this  confusion. 
OSHA  proposed,  in  1990  to  limit  the 
"small-scale,  short  duration"  exemption 
to  a  subset  of  renovation,  removal  and 
demolition  operations  which  took  less 
time,  and/or  involved  small  areas.  Even 
for  these  actfvities  a  temporal  or  volume 
cutoff  was  difficult  to  define,  and  the 
proposed  definition  contained 
numerical  criteria,  which  varied 
depending  on  which  activity  was 
defined.  In  addition,  it  proposed  to 
exempt  other  activities,  such  as  roofing, 
regardless  of  the  size  of  the  project,  from 
the  negative-pressure  enclosure 
requirement.  EPA  uses  the  term  "small- 
scale,  short-duration"  to  describe  cut- 
offs which  are  much  higher  than  those 
proposed  by  0$HA  for  its  reporting 
requirements  for  asbestos  renovation, 
demolition  and  removal  work  under 
NESHAPS.  And  under  EPA's  worker    • 
protection  rule  which  applied  to  state 
and  Io<.al  government  workers  in  O.SH,-\ 


non-state  plan  states,  reporting 
requirements  for  asbestos  "abatement" 
projects,  do  not  apply  to  projects    • 
involving  "less  than  3  linear  feet  or  3 
square  feet  of  friable  asbestos  material.  ' 
(40  CFR  763.124). 

Many  objections  to  the  proposed 
definition  were  received  by  the  Agency. 
After  reviewing  this  record,  and  in  light 
of  the  variety  of  interpretations  of  the 
term  "small-scale,  short-duration." 
OSHA  determined  that  it  is 
inappropriate  to  use  that  term  as  the 
equivalent  of  lower  risk  activities.  Once 
OSHA  decided  to  include  other  control 
methods  in  the  "preferred  category"  for 
high  risk  asbestos  work,  neither  a 
"small-scale,  short-duration"  definition 
nor  an  exemption  from  negative- 
pressure  enclosure  requirement  was 
central  to  OSHA's  regulatory  scheme. 
As  explained  more  fully  below, 
although  OSHA  no  longer  uses  the  term 
"small — scale,  short-term"  to  exempt 
activities  from  universal  requirements. 
OSHA  lises  the  related  tem^s  "small- 
scale"  and  "reduced  exposure 
potential"  as  part  of  a  largor 
classification  scheme. 

Issue  8.  The  extension  of  reporting 
and  information  and  transfer 
requirements: 

A.  Notification  to  OSHA 

OSHA  had  proposed  expanded 
notification  and  reporting  provisions  in. 
response  to  the  Court's  remand  order 
concerning  two  issues.  The  first  is 
whether  OSHA  should  require 
employers  to  give  the  Agency  advance 
notification  of  asbestos-related  jobs. 
BCTD,  in  the  1984  rulemaking  had 
suggested  that  OSHA  should  reqtiire  all 
construction  industry  employers  to  file 
reports  concerning  any  building 
demolition,  renovation  or  removal 
project  involving  asbestos  prior  to 
beginning  such  a  project.  Two  health 
enhancing  benefits  of  a  notice 
requirement  were  advanced  by  BCTD. 
One,  is  the  help  such  information  would 
provide  the  Agency  in  targeting 
inspections.  The  other  is  a  claimed 
reduction  in  risk  because  of  the 
consciousness-raising  and  self- 
education  provided  by  the  notice 
process. 

The  Court  noted  that  the  BCTD  - 
proposal  would  "arguably  generate 
better  information  for  "selecting  targets 
for  inspection  and  that  it  was  based  on 
"uncontradicted  (and  unanalyzed) 
evidence  of  non-de  minimis  benefits."' 
(relating  to  compliance  enhancement). 
(838  F.2d  at  1278).  It  remanded  the. 
issue  to  the  Agency  for  further 
explanation  dr  rebuttal. 

OSHA  responded  in  1990.  l)y 
proposing  a  new  provision  to  require 


employers  to  notify  OSHA  in  writing 
prior  to  engaging  in  demolifion, 
renovation,  and  removal  operations 
which  are  not  small-scale,  short-term 
operations.  OSHA's  proposed  notice 
requirement  shared  many  core  elements 
with  EPA's  then  current  and  proposed 
notification  requirements  imder 
NESHAPS.  OSHA  noted  that  "(t)he 
proposed  notification  is  modeled  after 
the  notification  requirement  concerning 
asbestos  abatement  projects  that  occur 
in  conjunction  with  building  demolition 
and  renovation  operations.  OSHA  noted 
further  that  "(e)mployers  can  satisfy  the 
OSHA  (proposed)  notification 
requirement  simply  by  forwarding  a 
copy  of  the  EPA  form  to  the  OSHA  area 
office  when  complying  with  EPA's 
asbestos  NESHAP."  (55  FR  at  29731). 
Both  EPA's  and  OSHA's  proposed, 
notification  requirements  WQuld  exempt 
less  extensive  operations.  In  OSHA's 
case,  the  exemption  would  have  applied 
to  small-scale,  short-dnration  operations 
as  otherwise  defined  in  the  standard. 
EPA's  cutoffs  are  annual  amounts:  260 
linear  feet  on  pipes  and  160  square  feel 
on  other  facility  components.  OSHA 
noted  that  many  asbestos  jobs  would 
meet  the  notification  requirements  of 
both  agencies,  however  there  would  be 
an  indeterminate,  yet  sionificant 
number  for  which  EPA  notification 
would  not  be  caHed  for.  but  OSHA'S 
proposed  requirement  would  &pplv. 

Most  public  comment  opposea  the 
requirement.  The  major  objection  was 
the  burden  on  the  employer  from 
completing  and  mailing  the  notification 
form.  Further,  some  commenters 
questioned  the  overall  usefuhiess  of  the 
notification  requirement  in  promoting 
compliance  (See  comments  of 
Shipbuilder's  Council  of  America  Ex.  7- 
2.)  BCTD  continued^to  argue  for 
extensive  reporting  requirements  for  the 
reasons  stated  above.  A  few  other 
commenters  supported  its  position.  (Ex. 
7-5,  7-6,  7-34,  7-64. 7-95. 7-118,  7- 
132,7-149,141,144). 

0»4A  has  carefully  reviewed  all  the 
comments.  Based  on  the  review  and 
subsequent  developments,  the  final 
regulation  scales  down  OSHA's 
proposed  notice  requirements.  OSHA  is 
now  requiring  advance  notification  of 
Class  I  (mainly  large-scale  removals) 
only  when  the  employer  intends  to 
utilize  controls  other  than  a  negative 
pressure  enclosure  which  meets  the 
requirements  of  paragraph  (g)  of  this 
standard,  and  in  some  circumstances, 
where  modifications  of  glove  bag 
systems,  glove  box  systems  and  other 
control  systems  described  in  paragraph 
fg)  are  made. 

There  are  a  number  of  reasons  for 
OSHA's  decisions.  OSHA  believes  thiii 
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the  potential  benefits  in  direct  risk 
reduction  from  a  separate  OSHA 
reporting  requirement  are  unlikely. 
There  are  already  extensive  EPA  and 
state  reporting  requirements  which 
OSHA  requirements  would  partly 
duplicate.  The  EPA  and  state 
requirements  already  create  any 
incentive  to  comply  that  such  reports 
could  create.  Similar  OSHA  reports 
would  not  increase  this  benefit. 
Information  which  may  be  useftil  to 
OSHA  in  targeting  inspections  can  be 
retrieved  by  information-sharing  with 
the  EPA  while  avoiding  overlapping 
reports.  OSHA  notes  that  the  Paperwork 
Reduction  Act  requires  that  federal 
agencies  avoid  clearly  duplicative 
reporting  requirements.  Various 
comments  challenge  the  value  of 
duplicative  requirements  (e.g..  Ex.  7-17^ 
7-20,  7-22.  7-28.  7-39,  7-46,  7-47,  7- 
50,  7-54.  7-72,  7-74.  7-76,  7-77.  7-78. 
7-79,  7-81,  7^6,  7-87,  7-88,  7-89.  7- 
102,  7-103,  7-108,  7-112.  7-125.  7-133. 
142. 147).  Thus,  although  OSHA's  and 
EPA's  reporting  requirements  are  only 
partially  duplicative,  these 
considerations  have  influenced  OSHA's 
decision  not  to  require  extensive  pre-job 
reporting.  OSHA  is  concerned  that  in 
reviewing  the  volume  of  reports  which 
-  may  be  spawned  by  a  separate  OSHA 
requirement  which  exceeded  the  EPA 
requirements  would  strain  OSHA  area 
offices  enforcement  resources  and  drain 
such  resources  from  other  enforcement 
efforts.  However.  OSHA  finds  that 
advance  reporting  is  appropriate  where 
information  is  related  to  new  or 
modified  control  methods  for  Class  I 
work.  In  such  cases,  heightened 
attention  to  the  data  supporting  their 
use  will  result  from  the  requirement  to 
send  them  to  OSHA. 

BCTErs<:ontrary  view  that 
compliance  would  be  enhanced  was 
based  in  part  on  its  contractor's  report, 
submitted  after  the  1984  hearing.  The 
report  estimated  that  an  advance 
reporting  requirement  would  reduce 
"the  number  of  workers  with  TVVA 
exposures  over  0.1  f/cc"  up  to  30%  in 
drj'wall  removal  and  demolition,  and 
lesser  amounts  in  other  construction 
work.  These  estimates  were  based  on 
the  opinions  of  a  seven  person  '^focus 
group"  which  included  three 
representatives  of  member  unixjns  of 
BCTD.  No  methodology  was  presented 
for  deriving  these  quantitative  estimates, 
and  no  supporting  data  has  been 
submitted  in  either  rulemaking  (see 
brief  Ex  143  at  198).  The  Court  referred 
t6  the  report  in  its  decision  as 
uncontradicted,  but  that  was  because  it 
was  submitted  late  in  the  rulemaking 
procedures. 


The  Agency  believes  based  on  its 
experience  that  these  estimates  of 
specific  quantifiable  benefits  are 
speculative.  But  more  importantly,  the 
now-existing  EPA  and  state  reporting 
requirements  and  OSHA's  use  of  that 
data  for  targeting  inspections  will 
achieve  those  benefits  without 
duplicative  reporting  requirements. 
Further,  OSHA  made  various  changes  to 
the  final  standard  which  will  also 
achieve  some  of  these  benefits.  These 
include  the  expanded  provisions  on 
hazard  communication,  which  will  alert 
employees  in  all  asbestos  renovation, 
removal  and  maintenance  work  that 
presumed  asbestos  containing  material 
is  present;  that  require  competent 
persons  to  evaluate  the  work  site  before 
work  is  begun,  by  informing  employers 
that  OSHA  is  setting  up  information 
sharing  systems  with  EPA  to  access 
employer  notices  sent  to  that  Agency.  • 
and  that  require  employers  who  use 
new  and  modified  control  systems  to 
notif\'  OSHA. 

Help  for  OSHA  in  targeting 
inspections  from  the  submission  of 
advance  reports  is  the  other  claimed 
benefit  from  a  reporting  requirement. 
Some  participants  claimed  that  because 
pre-job  reporting  was  helpful  to  EPA  in 
targeting  its  inspections  for  compliance 
with  NESHAP  requirements,  an  OSHA 
pre-job  reporting  would  similarly 
benefit  this  Agency.  EPA  did  not  testify 
at  the  hearing,  but  available  information 
shows  that  its  reporting  system  provides 
useful  information  to  that  Agency's 
enforcement  program.  NESHAPS 
reporting  is  made  mostly  to  45  state 
agencies,  delegated  by  EPA  to 
implement  the  asbestos  NESHAP. 
Reporting  in  EPA  Region  II,  is  directly 
to  the  Regional  Office.  These  reporto  are 
the  source  of  two  data  bases:  the 
National  Asbestos  Registry  System 
(NARS),  which  develops  a  historical 
record  of  asbestos  contractors,  updated 
quarterly:  and  the  ACTS  system,  which 
is  a  local  data  base  on  the  compliance 
historj-  of  each  contractor.  OSHA  is 
informed  that  ACTS  is  a  tool  that 
delegated  agencies  may  use  for  day-to- 
day tracking  of  asbestos  activities.  EPA's 
evaluation  of  the  reports  submitted  to  it 
and  other  information  used  in  its 
NESHAP  enforcement  effort  constitute  a 
valuable  resource  for  OSHA. 

In  1991  both  agencies  signed  a 
Memorandum  of  Understanding  (MOU) 
to  share  information  which  will  aid 
their  enforcement  efforts.  Pursuant  to 
that  MOU.GSHA  is  developing  with 
EPA  an  information  sharing  system 
based  on  the  reports  submitted  both  to 
EPA  and  to  various  states  upon 
delegation  from  EPA  to  access  that 
information  to  help  OSHA  target 


asbestos  removal  jobs.  OSHA  also 
believes  that  at  this  time  some  EPA 
delegated  states,  and  OSHA  state  plan 
states  have  worked  out  ways  to  share 
notifications.  OSHA  believes  that 
utilizing  the  EPA  data  to  assist  in 
targeting  inspections  vkdll  be  more 
effective  than  duplicative  reporting 
requirements. 

The  Agency  believes,  based  on  its 
own  enforcement  experience  that  a 
limited  notification  requirement  may 
enhance  compliance  in  specified 
circumstances.  Employers  who  choose 
to  use  new  or  modified  control 
technology  to  reduce  exposures  in  Class 
I  asbestos  work,  must  notify  OSHA  in 
advance,  using  EPA's  NESHAP 
reporting  form.  Such  information  about 
new  and/' or  modified  asbestos  control 
technology  submitted  to  OSHA  by 
employers  who  wish  to  use  it  will 
provide  accessible  information  for  the 
Agency  to  use  to  evaluate  such 
technologies.  OSHA  believes  that 
requiring  employers  to  routinely  submit 
to  the  Agency  their  data  in  support  of 
claims  of  the  effectiveness  of  new 
technology  will  help  OSHA.  employers 
and  employees  and  their  representatives 
to  evaluate  its  effectiveness  promptly. 

Shipyard  Employment  Standard 

One  area  of  the  proposed  standard  to 
which  SESAC  raised  objection  was  the  • 
requirement  that  OSHA  be  notified  10 
days  prior  to  initiating  work  on  large 
scale  asbestos  operations.  In  addition  to 
reiterating  many  of  the  objections  to  the 
provision  raised  by  others,  they  pointed 
out  that  often  they  must  immediately 
work  on  ships  which  enter  their 
shipyards  and  turn  them  around  quickly 
and  that  the  delay  caused  by  the 
notification  would  be  overly 
burdensome.  As  OSHA  explained 
above,  notification  of  OSHA  is  required 
only  when  Class  I  operations  are 
xmdertaken  and  alternate  methods  of 
control,  other  than  the  negative-pressure 
enclosure  methodology,  is  to  be 
employed.  This  provision  applies  both 
in  the  construction  and  shipyard 
emplojTnent  standards. 

B.  Notification  of  Other  Employers  and 
Subsequent  Owners 

The  Court  remanded  the  issue  of 
whether  OSHA  should,  as 
recommended  by  BCTD,  require 
employers  contracting  asbestos-related 
work  to  establish,  maintain  and  transfer 
to  building  owners  written  records  of 
the  presence  and  locations  of  asbestos  or 
asbestos  products,  in  order  to  facilitate 
idenyfication  and  prevention  of 
asbestos  hazards.  As  noted  in  the  1990 
remand  proposal,  the  Coiut  remanded 
this  issue  so  that  the  Agency  may  reach 
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"its  own  judgment  on  the  issue"  of 
whether  it  was  legally  empowered  to 
adopt  such  a  requirement  (See  BCTD  y. 
Brock,  supra  at  1278).  OSHA  concludes 
that  BCTD  has  made  a  persuasive  case 
for  the  need  to  expand  the  notification 
provisions  to  other  employer  and 
building  owners  and  from  thera  to 
subsequent  employers  with  exposed 
employees.  This  is  a  necessar>'  way  to 
informing  subsequent  employers  that 
their  employees  are  at  risk  of  asbestos 
exposure  and  of  the  need  to  take 
appropriate  precautions.  Requiring 
building  owners  to  maintain  and 
provide  this  information  is  by  far  the 
most  effective  way  of  notifying 
employers  of  exposed  employees  who 
are  doing  work  many  years  after  the 
asbestos  was  identified. 

OSHA  has  developed  an  information 
transfer  scheme  concerning  the  presence 
of  asbestos  in  buildings  and  structures 
which  may  present  a  hazard  to 
employees  which  is  more 
comprehensive  than  the 
recommendation  of  BCTD.  The 
approach  places  the  primary 
compliance  burden  on  the  building  and/ 
or  facility  owner,  even  though  the 
employees  at  risk  may  not  be  the 
owner's  direct  employees.  Thus,  this 
final  standard  confirms  OSHAs 
tentative  view  in  the  proposal,  that  it 
has  authority  to  require  building  o\vners 
who  are  statutory  employers  to  take 
necessary  and  appropriate  remedial 
action  such  as  notifying  other 
employers,  to  protect  employees  other 
than  their  o\\'n  (see  55  FR  at  29729). 

The  proposed  hazard  communication 
provision  limited  the  building  owner's 
communication  obligations  to 
"available"  information  concerning  the 
presence  and  location  of  asbestos.  Now, 
in  the  final  standard,  the  building  owner 
must  communicate  his  knowledge  of  the 
presence  and  location  of  ACM,  based  on 
"available"  information,  and,  new  to  the 
final  standard,  of  the  presence  and 
location  of  certain  high  risk  materials, 
which  are  presumed  to  contain  asbestos 
(PACM],  unless  the  building  was 
constructed  or  renovated  after  1979  or  is 
rebutted  using  laboratory-  analysis. 
Further  details  of  this  provision  are 
spelled  out  later  in  this  preamble. 

Issue  9.  Competent  Person.  The  Court 
remanded  to  OSHA  to  determine 
whether  employers  engaged  in  any  kind 
of  asbestos  related  construction  work 
should  be  required  to  designate 
"competent  persons"  to  oversee  safety 
measures,  or  whether,  as  in  the  1986 
standard,  employers  should  only  be 
required  to  designate  trained 
"competent  persons"  for  asbestos 
removal,  demolition,  and  renovations 
operations  that  are  not  small-«:alp.  short 


duration.  The  court  requested  that 
OSHA  either  expand  the  "competent 
person"  requirement  or  provide  a  more 
persuasive  e.xplanation  of  its  refu.'?al  to 
do  so. 

OSHA  proposed  in  1990  to  expand 
the  requirement.  Under  the  proposal, 
supervision  of  all  asbestos  construction 
worksites  by  a  "competent  person  " 
would  be  required;  the  training  of  a  , 
competent  person  would  be  keyed  td  the 
kind  o£  asbestos  operation.  However,  the 
proposal  left  undecided  whether .onsite, 
continuous  supervision  of  all  asbestos- 
related  work  would  be  required  for  all 
asbestos  work.  The  final  standard 
resolves  these  issues.  A  "competent" 
person,  as  defined  in  the  general 
construction  standards,  must  super\'ise- 
all  work  under  the  asbestos  construction 
standard.  That  person  must  be  "capable 
of  identifying  existing  asbestos  *   *   * 
hazards  in  the  workplace,  and  has  the 
authority  to  take  prompt  corrective 
measures  to  eliminate  them  *   *   *"  29 
CFR  1926.58ib]. 

OSHA  reiterates  its  statement  in  the 
proposal  that  "all  construction  site 
employees  would  benefit  from  the 
presence  of  a  competent  person  to 
oversee  asbestos-related  work"  (55  FR  at 
29726),  However,  the  need  for  "on-site 
supervision  varies  with  the  hazard 
potential  of  the  work  undertaken.  All 
workers  performing  Class  I  construction 
work  must  have  continuous  access  to  an 
on-site  .supervisor,  who  meets  the 
trnining  requirements  for  designation  as 
a  "competent  person"  under  this 
standard.  Supervision  for  Class  II  and  III 
vvork^does  not  always  require  a 
continuous  on-site  "competent  person," 
therefore  the  standard  requires 
inspections  at  "sufficient"  intervals  and 
at  employee  request.  Supervision  of 
installation  of  asbestos  containing, 
construction  materials  and  Class  IV 
work  must  also  be  accomplished  by 
complying  with  the  "generic" 
requirranent  for  "frequent  and  regular" 
inspection  [Paragraph  (0)(2)]. 

Training  for  "competent  persons"  can 
be  accomplished  in  a  number  of  ways 
and  meet  the  standard's  performance 
requirements.  For  Class  1, 11  and  III  - 
work,  the  "competent  person"  must  take 
a  course  such  as  a  course  under  the  EPA 
Model  Accreditation  Plan  for  accredited 
contractor/supervisor,  project  designer 
or  management  planner  course,  or  their 
equivalent  in  content,  duration,  and 
criteria  for  success.  Class  IV  work  may 
be  part  of  larger  construction  projects,  in 
which  case  the  competent  person 
tramed  to  supervise  the  project  should 
supervise  the  on-site  cleanup  activities 
which  constitute  the  Class  IV  work. 


Explanation  ofPmvisions  of  the  Final 

Standdrds 

The  follovving  is  a  provision-by- 
provision  discussion  of  the  revised 
asbestos  standards.  Thus  all  the 
provisions  in  all  three  standards: 
general  industry,  construction  and 
shipyard  employment,  relating  to  a 
topic  will  bfe  discussed  under  the 
heading  for  that  topic.  For  example, 
under  the  scope  heading,  the  scope  of 
the  general  industry  standard  will  be 
first  discussed,  then  the  scope  of  the 
construction  standard,  and  finally  the 
scope  of  the  shipyard  employment 
standard.  Similarly,  under  the  methods 
of  compliance  heading,  the  provisions 
in  each  standard  relating  to  that  topic 
will  be  discussed.  Where  a  discussion 
applies  to  all  three  of  to  two  of  the 
separate  standards  it  will  be  so  noted 
and  will  not  be  repeated  for  each 
standard.  OSHA  believes  that  this 
format  will  help  the  public  understand 
where  and  why  the  vanous  standards 
contain  different  provisions  relating  to 
the  same  subject  matter.  Further,  it  will 
avoid  repetition  in  explanations  where 
a  common  policy  rationale  applies  to 
more  than  one  asbestos  standard. 

11)  Scope  and  Application 

Paragraph  (a).  General  Industrv     ■ 
Standard.  29  CFR  1910.1001.  The 
general  industrj-  standard  covers  all 
activities  (except  agriculture),  covered 
by  the  Act  which  are  not  otherwise 
covered  by  the  construction  asbestos 
standard,  29  CFR  1926.1101 ,  and  the 
new  shipyard  employment  standard.  29 
CFR  1915.1001.  Consequently,  marine 
terminals  and  longshoring  would  be 
covered  by  the  general  industry 
standard  if  asbestos  were  being  loaded, 
unloaded  or  stored.  The  asbestos, 
construction  standard,  in  existence 
since  1986,  lists  activities  which  it 
covers.  This  includes  construction 
activities  though  they  may  take  place  at 
a  factory  or  agricultural  premises.  The 
new  shipyard  employment  standard.    . 
likewise  lists  its  covered  activities. 

Formerly,  the  general  industry 
standard  had  been  considered- the 
generic  asbestos  standard.  However, 
because  of  dramatic  changes  in  the 
market  for  asbestos  containing  products, 
the  standard  now  covers  only  four 
industry  segments,  three  of  which  are 
distinct  ft-om  each  other,  and  all  are 
diminishing  in  volume  and  employee 
population.  Brake  and  clutch  repair  is 
the  activity  engaged  in  by  the  largest 
group  of  asbestos  exposed  workers, 
although  most  of  them  are  exposed 
sporadically  and  at  low  levels.  Next 
largest  is  custodial  workers  who  do"not 
perform  their  duties  as  part  of 
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construction  activities,  but  cleein 
.  surfaces,  sweep,  buff  and  vacuum  floors 
and  wash  walls  and  windows  in 
manufacturing  plants  and  a  wide  variety 
of  public  and  commercial  buildings. 
Although  in  the  preamble  to  the 
proposal  and  throughout  this 
proceeding  OSHA  and  most 
commenters  had  treated  these  workers 
as  part  of  the  construction  work  force. 
OSHA  concludes  that  pure  custodial 
work  is  not  a  construction  activity,  and 
should  be  regulated  under  the  general 
industry  standard.  However,  to  avoid 
misinterpretation  or  for  purposes  of 
clarity  of  duties  to  affected  parties, 
OSHA  also  is  including  provisions 
protecting  custodial  workers  who  may 
unknowingly  contact  asbestos- 
containing  material  in  the  construction 
and  shipyard  employment  standards.  In 
this  way.  there  will  be  no  advantage  to 
interpreting  coverage  under  any  one  of 
the  asbestos  standards,  rather  than 
another. 

The  primarj'  and  secondary 
manufacture  of  asbestos  containing 
products,  completes  the  roster  of 
identifiable  general  industry  sectors. 
Once,  along  with  installers  of  asbestos- 
containing  products,  the  core  of  the 
asbestos-exposed  work  force,  asbestos- 
containing  product  manufacturing 
employees  are  rapidly  dwindling  in 
number.  OSHA  expands  on  this  theme 
its  on  economic  analysis  later  in  this 
document.  At  the  time  of  the  proposal. 
EPA  had  prohibited,  at  three  stated 
inter\als  from  August  1990  to  August 
1996,  the  future  manufacture, 
importation,  processing  and  distribution 
in  commerce  of  asbestos  in  almost  all 
products  (54  FR  at  29460,  July  12. 1989). 
Subsequently  the  ban  was  overturned  by 
the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit.  EPA  has  interpreted 
the  decision  as  invalidating  only  those 
portions  of  the  ban  for  products  that 
were  manufactured  or  imported  at  the 
time  of  the  decision.  Despite  the 
remaining  legitimacy  of  manufacture 
and  use  of  asbestos-containing  products, 
the  industries  which  make  and  maintain 
them  and  the  employees  who  are 
employed  in  those  industries  are 
declining  rapidly  and  dramatically. 

Paragraph  (a)  Construction  Standard. 
29  CFR  1926.1101. 

The  construction  standard  covers  (but 
is  not  limited  to)  the  following  activities 
involving  asbestos:  demolition,  removal, 
alteration,  repair,  maintenance, 
installation,  clean-up,  transportation, 
disposal,  and  storage.  It  has  been 
redesignated  29  CFR  1926.1101  to 
reflect  the  reorganization  of  health 
standards  covering  construction  made 
June  30. 1993  (58  FR  35076).  The  scope 
and  application  remain  generally 


unchanged  from  the  proposal  and 
earlier  standard.  However,  3  issues 
arose.  First,  new  language,  proposed  in 
1990  is  retained  in  the  final. 
"*   •   *  coverage  under  this  standard 
shall  be  based  on  tlie  nature  of  the  work 
operation  involving  asbestos  exposure, 
not  on  the  primar>  activity  of  the 
employer."  This  point  was  made  clearly 
in  the  preamble  to  the  1986  standards; ' 
however,  it  was  not  specifically  stated 
in  the  regulatorv-  text  and  subsequently 
some  confusion  arose  among  the 
regulated  community.  Therefore,  it  is 
included  as  a  clarification  of  the 
intended  application  of  the  standards. 
Asbestos  work  which  involves  removal, 
repair,  maintenance  or  demolition  is 
therefore  explicitly  regulated  by  the 
construction  standard  even  if  such  work 
is  perjormed  within  a  facility  otherwise 
regulated  under  the  general  industry 
standard. 

Certain  commenters  stated  that 
maintenance  and  custodial  work  should 
not  be  regulated  by  the  construction 
standard,  because  they  are  not 
construction  operations.  OSHA  notes 
that  it  has  made  a  distinction  between 
maintenance  and  custodial  work,  that 
maintenance  work  is  covered  in  the 
construction  and  shipyard  emplojTnent 
standards,  and  that  custodial  work  is 
covered  in  all  three  standards,  when  it 
is  incidental  to  work  otherwise  covered 
by  a  standard. 

Naturally  Occurring  Asbestos  in  Soil: 
Prior  to  the  publication  of  the  1990 
asbestos  proposal,  OSHA  received 
submissions  describing  asbestos 
deposits  which  occur  as  natural 
formations  in  the  U.S.  and  that  when 
disturbed,  for  example  during 
earthmoving  projects  or  during  mining 
operations,  drilling,  blasting  or  sawing 
operations,  the  asbestos  in  die  deposit 
can  become  airborne  and  expose 
workers  to  significant  levels  of  asbestos 
fibers  (Ex.  3-10.  3-11).  The  Agency 
proposed  to  clarify  that  such  activities 
were  covered  under  its  asbestos 
construction  standard  and  that  methods 
of  control  were  to  be  employed  to  avoid 
worker  exposure  during  disturbances  of 
naturally  occurring  asbestos  deposits. 
OSHA  sought  additional  information 
regarding  any  additional  provisions  it 
would  adopt  to  protect  workers  engaged 
in  these  activities.  In  the  proposal,  the 
Agency  also  requested  any  information 
on  appropriate  methods  to  use  to 
determine  the  presence  of  as^stos  in 
soils,  the  effectiveness  of  wet  and/or 
other  methods  to  control  worker 
exposures  and  information  on  effective 
decontamination  methods  for  exposed 
workers. 

There  were  relatively  few  comments 
received  on  this  issue.  Some  felt  that 


asbestos  in  soil  resulted  in  negligible 
exposures  and  that  wetting  to  prevent 
fugitive  emissions  during  earth  moving 
would  be  sufficient  control  (e.g.,  Ex.  7- 
6).  Another  participant  said  there  was  a 
lack  of  control  technology  and  called  for 
further  study  to  determine  the  extent 
and  location  of  problems  (Ex.  7-63).  The 
industrial  hygienists  who  had  raised  the 
issue  of  worker  exposure  to  naturally 
occurring  asbestos,  described  the 
occurrence  of  asbestos  in  the  soil  of 
Fairfax  County,  Virginia  (Ex.  7-143). 
They  reported  that  water  misting  during 
disturbance  of  asbestos-containing  soils 
was  effective  in  controlling  exposures. 
They  recommended  the  use  of  negative 
pressure  air  purifv  ing  respirators. 
protective  clothing  and  showers  to 
control  exposures. 

OSHA  finds  that  the  record  indicates 
that  certain  construction  sites  in  mostly 
well-defined  areas  contain  deposits  of 
naturally  occurring  asbestos.  In  such 
areas,  airborne  asbestos  during 
earthmoving  activities  may  result  in 
significant  exposures.  In  such  cases, 
wetting  of  the  excavation  site,  often 
required  by  local  authorities,  should  be 
sufficient  to  suppress  measurable 
airborne  asbestos  concentrations. 
Information  regarding  the  presence  of 
asbestos  in  the  vicinity  of  construction 
sites  may  be  available  from  state 
envirorunental  agencies,  the  United 
States  Geological  Sur\ey.  and  the 
Bureau  of  Mines. 

In  the  absence  of  in  '^ormation  which 
isifeadily  available  showing  asbestos 
contamination  of  soil  in  the  immediate 
vicinity  of  a  constmction  site,  the 
employer  is  not  required  to  take' any 
action  under  this  standard. 

Paragraph  (a)  Shipyard  Emplovment 
Asbestos  Standard.  29  CFR  1915'l001.: 

Workers  engaged  in  shipyard  industry 
activities,  i.e.  shipbuilding,  ship  repair," 
and  other  work  in  shipyards,  who  are 
exposed  to  asbestos  have  beei;  protected 
by  inclusion  in  1986  general  inoustrv 
and  construction  standards  published  in 
1986.  Like  in  other  non-construction 
industries.  OSHA  intended  employees 
working  in  shipyards  to  be  protected  by 
the  general  industry'  standard,  except  for 
those  operations  which Veie 
specifically  listed  as  covered  by  the 
construction  standard,  i.e.  renovation, 
removal,  demolition  and  repair. 

In  1988,  OSHA  convened  the 
Shipyard  Employment  Standards 
Advisory  Committee  (SES.^C), 
comprised  of  members  from  labor, 
private  industry,  state  and  federal 
government,  and  professional  and  trade 
associations.  The  Committee's  charter 
directed  it  "to  develop  a  single  set  of 
comprehensive  health  and  safetv 
standards  for  Shipyards." 
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In  the  1990  NPRM.  OSHA  sought 
information  and  comment  on  how  best 
to  provide  equivalent  protection  to 
workers  engaged  in  shipyard  activities. 
The  Agency  noted  that  although  it  had 
considered  these  operations  to  be 
regulated  under  the  general  industry 
standard  in  the  1986  rulemaking, 
subsequent  considerations  led  OSHA  to 
observe  that  many  shipyard  industry 
activities  are  construction-like  in  nature. 

In  response,  SESAC  drafted 
alternative  regulatory  text  which  it 
submitted  to  this  rulemaking  docket 
with  the  reconunendation  that  it  be 
adopted  as  a  vertical  asbestos  standard 
for  shipyards  (29  CFR  1915.  Ex.  7-77). 
The  Committee  stated:  "Maritime  is 
neither  general  industry  nor 
construction — it  is  maritime.  "This 
committee  was  formed  by  the  Secretary 
of  Labor  with  the  objective  in  its  qharter 
to  "recommend  *  •  •  one 
comprehensive  set  of  standards*   *   "for 
the  shipbuilding,  ship  repair  and 
shipbreaking  industries*  *  *" 
(Advisory  Committee  Charter). 

Additional  comment  and  testimony 
on  this  issue  was  subrtiitted  during  the 
rulemaking.  For  example,  Charles 
Sledge,  Jr.  of  the  Norfolk  Naval 
Shipyard  in  his  testimony  stated  that  he 
-did  not  feel  that  shipyard  industry  work 
meets  the  definition  of  construction 
work  defined  in  29  CFR  1910.12  (Ex. 
28).  Although  he  preferred  keeping 
shipyard  industry  operations  under  the 
general  industry  asbestos  standard,  he 
recommended  that  OSHA  apply  the 
SESAC-recommended  standard  to 
shipyard  activities  rather  than  the 
construction  asbestos  standard.  He 
pointed  out  that  most  asbestos  work  in 
shipyards  takes  place  in  fixed  locations 
and  does  not  have  the  transient  nature 
of  true  construction  work.  Mr.  Sledge 
also  felt  that  shipyards  have  developed 
ways  to  5iay  below  the  PEL  and  that  any 
change  would  result  in  requiring 
expensive  alterations  of  facilities,  and  a 
need  for  additional  training. 

Several  commentors  including  F. 
Losey  of  the  Shipbuilders  Council  of 
America  (Ex.  7-2),  D.  Knecht  of  Litton 
Ingalls  Shipbuilding  (Ex.  7-22).  and  C. 
Klein  of  Newport  News  Shipbuilding 
(Ex.  7-71)  encouraged  OSHA  to  adopt 
the  SESAC-recommended  regulatory 
text  for  shipyards  (Ex.  7-2). 

J.  Collins  of  Naval  Operations 
objected  to  OSHA's  proposal  to  apply 
the  construction  asbestos  standard  to 
shipyard  industry  because  he 
considered  some  of  the  provisions 
infeasible  on  vessels  (Ex.  7-52).  In  his 
opinion  the  construction  standard 
requires  showers  be  located  at  the 
entrance  to  the  regulated  area  and  that 
this  was  not  reasonable  on  small  ships 


like  submarines.  Other  comments, 
(apparently  by  others)  in  this 
submission  expressed  the  view  that 
shipyard  industry  activities  should  be 
regulated  under  the  construction 
standard  since  they  are  often  identical 
to  construction  work.  To  the  same  effect 
see  Ex.  7-52. 
BCTD  stated  in  its  testimony  that: 

*   *   *  Iltl  agrees  with  OSH.A  that,  because 
the  mjnner  in  which  maritime  employees 
work  ti  ith  and  are  exposed  to  asbestos  is 
similar  to  the  experience  of  coiistiuction 
emplcr.'ees.  the  provisions  of  the  construction 
standard  should  apply  in  that  industn.'.  In 
particular,  whenever  the  likelihood  exists 
that  asbestos-containing  materials  will  be 
disturbed  in  ship  rppair  and  renovation,  that 
activi^'  should  be  conducted  under  a 
negative  air  apparatus.  [Ex.  34.  p.2l 

The  rulemaking  process  revealed  that 
there  was  confusion  in  the  shipyard 
industry  sector  as  to  which  of  the 
standards  applied  to  the  xarious 
activities  within  the  shipyard.  In^iis 
testimony,  the  Chairman  of  the 
Shipyard  Employment  Standards  . 
Committee  said:  "In  the  case  of  asbestos, 
both  1910  and  1926  arc  both  applied  in 
various  shipyard  operations.  This  is 
confusing  to  the  shipyard  work  force 
who  ire  required  to  follow  one  set  of 
rules  one  day  and  another  set  the  next 
day."(Tr.  337) 

In  the  current  revision  of  the  asbestos 
standards,  OSHA  has  determined  that  a 
separate  vertical  standard  for  shipyards 
is  appropriate.  OSHA  understands  that 
njany  spokespeople  for  the  shipyard 
industry  believe  that  compliance  with 
OSHA's  asbestos  standards  will  be 
facilitated  in  shipyards  if  only  one 
standard  applies  to  those  workplaces. 
Because  OSfL\  wishes  to  promote 
compliance,  and  because  the  Agency 
acknowledges  that  some  shipyard 
conditions  are  unique,  OSHA  is  issuing 
a  standard  that  will  apply  only  to 
shipyard  industries.  It  is  neither  less  nor 
more  rigorous  than  the  general  industry 
and  construction  standards.  How  it 
diffets  from  the  two  other  asbestos 
standards  will  be  discussed  under  the 
topic  heading  for  each  substantive 
provision,  in  the  preamble  text  which 
follows.  The  recommendations  will  be 
discussed  more  fully,  following  a 
summary  of  the  relatively  small  number 
of  comments  received  by  the  Agency. 

Most  provisions  in  the  final  shipyard 
standard  include  some  relevant 
provisions  similar  to  the  revised 
construction  standard.  In  addition 
OSHA  has  incorporated  some  of  the 
specific  recommendations  made  by  the 
Shipyards  Employment  Standards 
Advisory  Committee  discussed  below. 

Relatedly,  the  Great  Lakes  Carriers 
Associates,  representing  fleets  on  the 


Great  Lakes,  weuited  assurance  that 
asbestos  exposures  of  seamen  aboard 
vessels  w  ill  continue  to  be  regulated  by 
the  Coast  Guard  under  an  existing 
Memorandum  of  Understanding 
between  the  Coast  Guard  and  OSHA 
(Ex.  7-8).  OSHA  does  not  intend  to  alter 
the  agreement  it  has  with  the  Coast 
Guard.  Rather,  the  maritime  standard 
under  discussion  concerns 
shipbuilding,  ship  repair  and  ship- 
breaking  activities  (29  CFR  part  1915, 
Shipyards). 

12]  Definitions 

Paragraph  (b)  General  Industry, 
Construc:ion  and  Shipyard 
Employment. 

OSHA  has  deleted  some  definitions 
which  appear  in  the  1986  standards, 
and  has  added  others.  Alphabetically, 
the  changes  are  as  follows: 

The  1986  standards  contained  an 
"action  level"  of  0.1  f/cc,  one  half  the 
PEL  of  0.2  f/cc.  The  action  level 
provides  a  "tri^er"  for  certain  duties, 
such  as  monitoring,  medical 
surveillance  and  training.  Th&Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  instructed  OSHA  to  consider 
reducing  the  action  level  to  0.05  f/cc 
should  the  PEL  be  reduced  to  0.1  f/cc. 
In  most  single-substance  air 
contaminant  standards  it  has  issued, 
OSHA  has  set  an  action  level  equal  to 
half  the  PEL.  The  action  level  triggers 
duties  of  monitoring,  medical 
surveillance,  and  training,  ai^d  assures 
that  workers  who  are  not  exposed  at  or 
above  the  PEL  but  who  may 
nevertheless  be  exposed  to  levels  that 
present  a  risk  to  their  health  receive  a 
degree  of  protection.  The  action  level 
thus  helps  to  reduce  residual  risk  that 
may  remain  at  the  PEL. 

In  these  standards,  OSHA  has  taken  a 
different  approach  to  protecting  workers 
exposed  to  levels  of  asbestos  below  the 
PEL.  Instead  of  a  numerical  action  level, 
employer  duties  involving  training  and 
medical  surveillance  are  triggered  by 
exposure  to  ACM  or  PACM  or  by  the 
type  of  work  being  done.  Additionally, 
work  practices  also  are  required 
regardless  of  measured  exposure  levels. 
OSHA  considers  this  approach  to  better 
protect  employees  than  an  action  level, 
which  triggers  training  and  medical 
surveillance  duties  baised  on  monitoring 
results.  OSHA's  approach  is  particularly 
appropriate  for  asbestos  because  in 
many  cases,  asbestos  levels  below  the 
PEL  caimot  be  reliably  measured,  and 
duties  tied  to  an  acti(m  level  might 
therefore  be  triggered  by  measurements 
of  dubious  accuracy. 

In  the  1990  proposal,  OSHA  did  not 
propose  an  action  level  based  on  its 
tentative  conclusion  that  workplace 
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asbestos  concentrations  below  the  PEL 
could  not  be  reliably  and  reproducibily 
measured  (55  FR  29722).  TTie  Agency 
asked  for  comment  on  the  advisability 
of  setting  an  action  level  of  0.05  £/cc, 
and  specifically  asked  whether  the 
methodology  for  measuring  airborne 
asbestos  levels  had  advanced 
sufficiently  to  allow  rehable  and 
reproducible  measurements  at  that 
leveL  Evidence  subsequently  submitted 
to  the  rulemaking  record  indicated  that 
levels  as  low  as  0.05  f/cc  could  not  be 
consistently  measured  reliably.  The 
rulemaking  reinforces  OSHA's  tentative 
conclusion  that  workplace  asbestos 
levels  of  0.05  f/cc  cannot  be  measured 
reliably  (see  NIOSH  Tr.  215;  SESAC  Tr. 
345).  Because  employers  cannot  obtain 
reliable  and  reproducible  measurements 
of  airborne  asbestos  levels  at 
concentrations  of  0.05  f/cc^it  would  be 
infeasible  to  base  training  and  medical 
surveillance  requirements  on  worker 
exposure  to  a.sbestos  at  such  a  level. 
OSHA  therefore  declines  to  establish  an 
action  level  of  0.05  f/cc.  OSHA 
recognizes  in  some  circumstances  the 
general  advantages  of  an  action  le<'el, 
and  if  future  monitoring  technology  is 
developed  which  would  allow  reliable, 
consistent  determin^ions  at  lower  fiber 
levels,  OSHA  wi!!  reconsider  whethfir 
an  action  level  would  be  approprla'e  for 
the  asbestos  standard  and  whether 
action  under  section  (6)(b)(7)  of  the 
Occupational  Safety  and  Health  Act 
which  directs  OSHA  to  "make 
appropriate  modification  in  the  •   •   • 
requirements  relating  to  *   *   * 
monitoring  or  measuring  *   *   *  as  may 
be  warranted  by  expe-nence. 
information,  or  n-cdical  or  technological 
developments  acquired  subsequent  to 
the  promulgation  cf  the  .rele\  ant 
standard"  is  eppropriate. 

The  agency  has.  however,  included 
provisions  that  require  training  and 
medical  surveillance  of  employees 
"exposed  below,  the  PEL.  Thus.'like 
standards  that  contain  an  action  level 
these  standards  use  training  and 
medical  surveillance  to  reduce  the 
residual  significant  risk  that  n  mains  at 
the  PEL.  The  genoral  industry-  standard 
requires  thatall  employees  who  work  in 
areas  where  ACM  or  PAQ\1  is  present  be 
given  a  prescribed  level  of  awareness 
training.  The  constraction  and  shipyard 
standards  require  training  of  all  workers 
who  install  asbestos-containing 
products  and  all  workers  who  perform 
Clats  I,  Class  II,  Qass  III,  and  Class  IV 
work.  These  training  requirements 
assure  that  all  employees  who  are 
potr.Uially  exposed  to  more  than  de 
rrsinirais  concentrations  of  asbestos  can 
nxognize  conditions  and  activities  that 


can.  lead  to  asbestos  exposure,  know  of 
the  hazards  associated  with  asbestos 
exposure,  and  are  trained  to  utilize  the 
means  prescribed  by  the  staodwd  to 
minimize  their  exposure. 

With  respect  to  medical  surveillance, 
the  construction  and  shipyard  standards 
require  medical  surveillance  of  all 
workers  who,  for  a  combined  total  of  30 
days  per  year  or  more,  engage  in  Class 
I,  n.  or  in  work,  or  who  are  exposed 
above  the  PEL  or  excursion  limit 
Additionally  employees  who  wear 
negative  pressure  respirators  are 
provided  with  medical  su»'eillance. 
The  general  industry  standard  requires 
medical  surveillance  of  all  workers 
exposed  above  the  PEL  or  excursion 
level,  with  no  30-day  per  year 
limitation.  In  crafting  these  provisions. 
OSHA  has  attempted  to  assure  that 
those  workers  for  whom  medical 
sur\'eillance  will  provide  relevant 
information  and  benefit  are  entitled  to 
it.  In  construction  and  shipyard  work, 
employees  who  do  not  engage  in  Cls*  s 
I,  II.  or  III  %-ork  are  unlikely  to  be 
exposed  above  0.05  fycc  (the  potential 
"action  level")  because  the  work 
practices  mandated  in  the  standard 
should  result  in  negligible  asbestos 
exposure  to  workers  who  do  not 
specifically  engage  in  asbej-tos-reiatt  d 
work.  Employees  who  engage  in  only 
Class  IV  work  also  should  not  be 
exposed  above  0.05  £'cc  hecause.c'  the 
loner  asbestos  exposures  associatt^-.l 
with  such  work.  OSHA  .aerefore 
believe.s  that  the  construction  and 
shipyard  provisions  target  nif-dical 
suntilhnce  where  it  isneeded. 

in  general  ir.dustrj-.  the  vast  mhj<jrity 
of  workers  who  art  exposed  below  thJ 
PEL  will  also  be  exposed  below  0.05  f/ 
cc.  The  work  practices  CiCindated  .for 
brake  and  clutch  repair,  by  far  the 
largest  general  industry  segment  siibject 
to  the  standard,  should  result  in 
virtually  all  such  workers  being  exposed 
below  0.05  f/cc.  Another  large  general 
industry  segiafnt,  custodial  workers. 
will  also  be  generally  exposed  below 
0.05  f/cc.  While  some  small  number  of 
workers  in  both  categories  as  well  as  in 
the  m.anufacturing  of  asbfjstos  products 
may  be  ex-posed  between  C.G5  f/cc  and 
0.10  f/cc  on  some  days,  the  difficult v  of 
obtaining  reliable  and  reproducible 
measurements  at  those  levels  makes  it 
difficult  to  identify  those  workers 
accurately.  Therefore,  if  medical 
sur-.'eillance  were  triggered  by  expcsure 
above  O.OS  ff'cc.  the  employees  subject 
to  such  surveillance  would  likely  be 
chosen  on  the  basis  of  the  vagaries  of 
the  monitoring  process  rather  than  on 
any  realistic  assessment  of  the  risk  that 
they  face.  OSHA  therefore  concludes 
that  it  would  be  infeasible.  and  would 


not  reduce  significant  risk,  to  require 
medical  surveillance  for  workers  in 
general  industry  exposed  below  the  PEL 
or  excursion  limit. 

David  Kirby  of  the  Oak  Ridge  National 
Laboratory  stated  his  behef  tliat.. 

I'm  not  sure  if  the  anatytical  meThodology 
will  be  able  to  support  this  due  to  the  le\H 
of  accuracy  thaft  norBMlly  anociated  with 
tr\ing  to  take  samples  under  the  nonnal 
procedures  at  that  level"  (Tr.  105) 

NIOSH  too  testified  that  "lijn  NfOSH's 
judgment,  the  estabhshment  of  a  PEL  or 
an  action  level  below  0.1  fiber  per  cc  for 
most  industrial  or  construction  work 
sites  would  be  difficult  at  this  period  of 
time"  (Tr.  215).  Additional  doubt  was 
voiced  by  the  chairinan  of  the  Shipyard 
Employment  Standards  Advisory 
Committee,"*   •   *  an  action  level,  that 
is  0.05  fibers  per  cc,  is  not  appropriate 
or  reasonable  due  to  inconsistencies  and 
non-reproducibility  with  the  sampling 
and  analytical  methodology"  and  noted 
concern  that  shipyard  envirormients 
were  especially  likely  to  have  high 
levels  of  background'dust  which  could 
overload  sampling  devices,  makins 
detenninations  at  that  level  more  " 
difficult  (Tr.  345).  Other  commenters 
supported  the  proposed  deletion  of  an 
action  level  [Zx.  7-2.  7-39.  7-99.7-104 
7-120.7-146). 

A  i  best  OS 

In  1992  OS RA.  amended  Uae 
defmition  of  "asbestos"  from  the  19<?5 
standards.  The  non-as!;s£t:form  va.'ifiti-?s 
of  the  minerals  acti.aolite.  tremclite  and 
anttiophyllito  are  no  longer  included  m 
the  definiticji  cf  asbestos.  In  198G 
OSHA  detem-.ined  tn^\  although 
tresrohte.  act.nolite  a.nd  ir:thaphv!iit<: 
exist  in  differ'^nt  forms,  a!!  forms'of 
thc-,e  minerals  would  .-^n'.inue  to  J  - 
regulated.  Followirg  proraulgaL'on  of 
the  rule,  seve.ral  p-irtn.s  requested  an 
administrative  stay  of  the  standard 
claiming  that  OSHA  imrroperly 
included  non-asbestifcr.n  minerai«.  A 
temporary  stay  insofar  as  the  stan.-^ards 
apply  to  the  non-asbestos  forms  cf 
tremolite.  actjnolite  and  arithophvi^ite 
w=s  granted  and  the  .V^ency  irutiatrd 
rulemaking.  p.~opos:ng  to  remove  thvisc 
for:ns  from  the  scope  of  rhe  asbcstc;s 
standards.  Following  a  public  comment 
period  and  public  heari.-g,  OSHA  ;.s.sued 
its  final  decision  to  del  -te  non- 
asbestiform  tretnoUte,  cnlhophyliite  and 
actinolite  from  the  scope  cf  the  asbestos 
standards  (5"  FR  24310.  lane  6,  1992). 
The  Agency,  in  evaluating  the  record, 
found  that  "evidence  is  lacking  to 
conclude  that  non-asbestifcrm  tr-i'-aiolite. 
anthophylhte  and  admolite  prescn!  th<3 
same  type  or  m.agnitude  of  health  effect 
as  asbestos."  and  that  the  failure  to 
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regulate  them  as  asbestos  does  not 
present  a  significant  risk  to  employees. 

Classification  of  Asbestos  Work  (Classes 
I-IV) 

In  the  Construction  and  Shipyard 
Employment  Standards,  OSHA  is 
adding  definitions  for  four  classes  of 
activities  which  trigger  different 
provisions  in  the  standard.  Those 
activities  presenting  the  greatest  risk  are 
designated  Class  I  work,  with  decreasing 
risk  potential  attaching  to  each 
successive  class.  The  Construction  and 
Shipyard  Employment  Standards 
regulate  Class  I,  II  and  III  work;  all  three 
standards  regulate  Class  IV  work. 

"Class  I"  work  is  defined  as  activities 
involving  the  removal  of  thermal  system 
insulation  and  sprayed-on  or  troweled- 
on  or  otherwise  applied  surfacing  ACM 
(asbestos-containing  material)  and 
PACM  (presumed  asbestos-containing 
material);  "Class  II  asbestos  work"  is 
defined  as  removal  of  ACM  or  PACM 
which  is  not  TSI  or  surfacing  ACM  or 
PACM;  "Class  III  asbestos  work"  is 
defined  a^  repair  and  maintenance 
operations  which  are  likely  to  disturb 
ACM,  or  PACM;  Class  IV  operations  are 
custodial  and  housekeeping  operations 
where  minimal  contact  with  ACM  and/ 
or  PACM  may  occur. 

Class  I  asbestos  work  involves 
removal  of  surfacing  materials  sprayed 
or  troweled  or  otherwise  applied  to 
surfaces,  and  removal  of  thermal  system 
insulation.  Surfacing  materials  include, 
for  example,  decorative  plaster  on 
ceilings  or  acoustical  ACM  on  decking 
or  fireproofing  on  structural  members. 
Thermal  system  insulation  includes,  for 
example,  ACM  applied  to  pipes,  boilers, 
tanks  and  ducts.  Based  on  the  record. 
OSHA  has  determined  Caat  the 
prevalence  of  these  materials  and  their 
likelihood  of  significant  fiber  release 
when  distiubed,  requires  rigorous 
control  methods  which  OSHA  has  set 
out  in  the  standards. 

Class  II  asbestos  work  involves 
removal  of  any  other  asbestos- 
containing  material — which  is  not  TSI 
or  surfacing  ACM.  Examples  of  Class  II 
w^rk  are  removal  of  floor  or  ceiling 
tiles,  siding,  roofing,  transite  panels. 
EPA  refers  to  these  materials  as 
"miscellaneous  ACM"  in  the  "Green 
Book."  (Ex.  1-183)  Work  practices  and 
other  control  measures  to  be  employed 
in  removing  these  materials  are 
discussed  later  in  this  preamble  under 
the  methods  of  compliance  section. 

Class  III  asbestos  work  are  defined  as 
repair  and  maintenance  activities 
involving  intentional  disturbance  of 
ACM/PACM.  Class  III  is  limited  to 
incidental  cutting  away  of  small 
amounts  (less  then  a  single  standard 


waste  bag)  of  ACM/PACM,  for  example, 
to  access  an  electrical  box  for  repair. 

The  first  three  classes  of  asbestos 
work  are  intended  to  cover  the  kinds  of 
asbe^os  work  which  under  the  1986 
construction  standard  were  designated 
"asbestos  removal,  demolition,  and 
renovation  operations."  including 
"small-scale,  short-duration  operations, 
such  as  pipe  repair,  valve  replacement, 
installing  electrical  conduits,  installing 
or  removing  drywall,  roofing,  and  other 
general  building  maintenance  or 
renovation." 

The  classe^^e  exclusive.  For 
example,  the  stripping  of  50  linear  feet 
of  tharmal  system  insulation,  which  has 
not  btcn  positively  identified  as  non- 
asbestos  containing  material  is  Class  I, 
for  it  is  the  removal  of  PACM.  Repair  of 
a  valve  covered  by  ACM  is  Class  III, 
since  "removal"  is  not  taking  place. 
Removal  of  roofing  material  containing 
ACM  is  Class  II,  since  roofing  material 
is  not  high-risk  ACM.  OSHA  believes 
dividing  activities  by  "Classes"  will  be 
clearer  than  the  prior  system  in  the  1986 
standard  which  prescribed  different 
precautions  for  "small  scale,  short 
duration  work,"  which  it  then  defined 
by  example.  As  noted  in  several  places 
in  this  document  this  was  confusing  to 
employers,  to  the  Court  and  to  OSHA 
itself.  A  more  extensive  discussion  of 
the  "Class"  system  of  designating  work 
with  asbestos-containing  materials  is 
contained  in  the  discussion  on 
"Methods  of  Compliance"  provisions 
later  in  this  preamble. 

Class  IV  work  is  defined  as 
maintenance  and  custodial  activities 
during  which  employees  contact  ACM 
and  PACM  and  activities  to  clean  up 
waste  and  debris  containing  ACM  and 
PACM.  This  includes  dusting  surfaces, 
vacuuming  carpets,  mopping  floors, 
cleaning  up  ACM  or  PACM  materials 
from  thermal  system  insulation  or 
surfacing  ACM/PACM.  Workers  may 
contact  ACM  or  PACM  v/hen 
perfoaming  a  wide  variety  of  routine 
jobs  that  result  in  incidental 
disturbaiice,  such  as  changing  a  battery 
in  a  smoke  detector  attached  to  a  ceiling 
containing  ACM  or  PACM,  polishing 
floors  containing  asbestos,  and  changing 
a  light  bulb  in  a  fixture  attached  to  an 
asbestos  containing  ceiling. 

For  custodial  work,  the  Class  IV 
characterization  applies  to  situations 
whete  there  is  an  indication  that 
surfaces  are  contaminated  with  ACM  or 
PACM.  One  indication  would  be 
identification  of  the  ACM  or  PACM 
sources  of  tlie  debris  or  dust;  such  as 
visibly  damaged,  or  degr&ded,  ACM  or 
PACM  in  the  vicinity.  Visibly  damaged, 
degraded,  or  friable  ACM  or  PACM  are 
indications  that  surface  dust  could 


contain  asbestos,  and  Class  IV 
protection  applies.  OSHA  requires  in 
(g)(9)  that  such  dust  or  debris  be 
assumed  to  be  ACM  or  PACM.  Another 
indication  could  be  an  analytical  test  to 
determine  whether  the  surface  dust 
itself  contains  asbestos.  Since  dust  of 
carpets  may  not  be  visible,  visible  dust 
on  other  surfaces  along  with  the 
presence  of  ACM/TACM  nearby  would 
indicate  that  cleaning  the  carpet  is  Class 
IV  work. 

The  general  industry  standard  also 
includes  requirements  for  maintenance 
and  custodial  operations  which  mirror 
Class  rv  requirements  in  the 
construction  standard.  These  would 
apply  to  activities  which  are  net 
traditionally  viewed  as  construction 
activities,  and  whichj  as  contended  by 
certain  participants  in  this  proceeding, 
may  not  be  covered  by  the  Construction 
Safety  Act  (40  U.S.C.  333).  As  further 
discussed  in  the  preamble  discussion 
relating  to  paragraph  (a).  Scope  and 
Application,  examples  of  these  activities 
are  clean-up  in  areas  where  asbestos- 
containing  dust  or  debris  is  present  and 
removing  light  fixtures  located  near 
"high  risk"  surfacing  material. 

Some  Class  IV  work  was  covered  by 
the  earlier  standards,  yet  the  coverage 
was  incomplete.  The  general  industry 
standard  regulated  housekeeping 
activities,  and  housekeeping  activities 
were  also  included  in  the  construction 
standard  to  be  covered  if  they  were  part 
of  a  construction  job.  Precautionary 
maintenance  guidelines  to  avoid 
disturbing  ACM  were  addressed  in 
Appendix  G  of  the  construction 
standard.  OSHA  believes  that  the  switch 
from  the  regulated  "housekeeping" 
activities  to  the  Class  FV  definition  is 
clearer  and  reduces  loopholes.  The 
custodial  activities  covered  in  either 
event  can  clearly  create  asbestos  dust 
and  expose  custodial  employees  to  that 
dust.  Data  in  the  record  show  that 
custodial  activities  can  produce  not 
insignificant  asbestos  exposure  levels. 
Therefore,  the  work  practices  required 
to  reduce  that  dust  are  clearly  necessary 
to  reduce  Significant  risk  to  custodial 
v,-orkers. 

By  establishing  a  Class  IV.  OSHA  is 
rejecting  various  recommendations  that 
some  activities,  potentially  involving 
asbestos  disturbance,  would  result  in  de 
minimis  risk,  and  as  such  should  not  be 
regulated  (See  further  discussion 
concerning  Methods  of  Compliance). 
The  new  definition  of  Class  IV  work,  the 
removal  of  the  non-mandatory 
appendix,  and  coverage  of  these 
activities  both  under  general  industry 
standard  and  the  construction  standard 
and  shipyard  employment  standards 
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clarify  the  standards'  application  to 
such  work. 

OSHA  requested  conunents  oa  setting 
a  cut-off  for  asbestos-containing  material 
with  minimal  asbestos  content.  There 
was  overwhelming  support  for  a  1% 
cutoff  for  ACM  which  would  be 
consistent  with  EPA  rules.  The  Hazard 
Communication  Standard  labeling  and 
training  provisions  require  labelUng  of 
materials  which  contain  more  than 
0.1%  asbestos.  EPA  defines  asbestos 
ccmtaining  material  as:  "Any  material 
containing  more  than  one  percent 
asbestos."  (NESHAP  and  Gre«i  Book  p. 
30).  OSHA  has  no  information  to 
indicate  what  proportion  of  building 
materials  fall  into  the  category  of 
conUining  mwe  than  0.1%  and  less 
than  1.0%  asbestos.  EPA  has  listed 
building  materials  by  their  asbestos 
content  and  among  those  included  cai 
the  list,  only  surfacing  ACM  raided 
down  to  1%  (and  up  to  95%)  (EPA 
"Purple  Book,"  Ex.  1-282).  Some 
participants,  includijf  NIOSH  have 
expressed  concern  <St  even  1%  may  be 
below  the  accuracy  level  for  optical 
microscopic  methods.  (Ex.  7-145, 162- 
39).  Among  those  who  dealt  with  the 
issue,  most  supported  the  1.0%  cutoff, 
most  citing  its  consistency  with  EPA 
(Ex.  7-5,  7-6.  7-21,  7-43,  7-51.  7-74, 
7-76,  7-99.  7-106,  7-111.  7-120, 7-137. 
151. 162-59.  ieei«9).  OSHA  agrees  that 
a  cutoff  of  1.0%  asbestos  is  appropriate 
for  asbestos  containing  building 
materials  and  has  included  this  value  in 
its  definitions  of  ACM. 

Closely  Resemble 

Included  in  the  construction  and 
shipyard  employment  standards  is  a 
definition  for  the  term  "closely 
resemble."  which  is  the  term  used  in  the 
regulatory  text  to  limit  the  use  of 
historic  exposiue  data  to  predict 
exposures.  It  is  defined  as 
circumstances  where  "the  major 
workplace  conditions  which  have 
contrilxited  to  the  levels  of  historic 
asbestos  exposure  are  no  more 
protective  than  in  the  cxurent 
workplace."  OSHA's  intent  is  to  allow 
data  reflecting  past  exposures  to  be  used 
to  predict  current  exposures  only  when 
the  conditions  of  the  earli^  job  were  not 
more  protective,  i.e..  employees  were 
not  b^ter  trained,  work  practices  were 
not  used  more  consistently,  and  no 
more  supovision  was  present. 

Competent  Person 

OSHA  has  amended  the  definit»on  of 
"competent  person"  in  the  construction 
standard  and  included  it  in  the 
Shipyard  Employm«it  Standard  as  a 
"qualified  person."  The  definition  is 
based  on  the  definition  of  "competent 


person"  in  the  general  construction 
standard.  29  CFR  1926.32(f).  i.e.  "one 
who  is  capable  of  identifying  existing 
asbestos  hazards  in  the  workplace  and 
who  has  the  authority  to  take  prompt 
corrective  measures  to  eliminate  them," 
but  adds  a  specific  training 
qualification.  The  training  provisions 
require  a  competent  person  Uke  a 
course  which  meets  the  requirements  of 
EPA's  Model  Accreditation  Plan  (40 
CFR  763.  Subpart  E).  OSHA  believes 
that  specific  training  is  needed  so  a 
"competent  person"  will  have  adequate 
knowledge  to  perform  the  competent 
person's  responsibihties  for  Class  I  and 
II  work.  A  aass  11  and  Class  IV 
"competHit  person"  must  undergo 
"Operations  and  Maintenance"  (Q&M) 
training  as  developed  by  EPA.  Further 
discussion  of  these  issues  is  found  later 
in  this  document. 

The  revised  definition  deletes  from 
the  definition  a  list  of  duties  to  be 
performed  by  the  competent  person. 
Duties  are  more  appropriately  set  out  in 
other  regulatory  paragraphs  which  are 
prescriptive,  rather  than  in  the 
"definition"  section.  In  response  to  the 
court's  remand,  OSHA  has  also 
expanded  the  scope  of  the  competent 
persons's  duties  so  that  a  competent 
person  must  supervise  all  asbestos 
activities  imder  the  construction 
standard.  As  noted,  these  requirements 
are  set  forth  in  other  regulatory 
paragraphs  which  govern  conditions  of 
work  in  covered  acti\-ities. 

The  shipyard  employment  standard 
does  not  use  the  term  "competent 
person,"  because  that  term  has  a  unique 
definition  under  Part  1915.  OSHA  has 
accepted  SECSAC's  recommendation 
that  the  term  "qualified  person  '  should 
be  used  to  designate  a  person  with  the 
same  duties  under  the  shipyard 
emplov-ment  standard. 

Critical  Barriers 

OSHA  is  adding  a  definition  for  the 
term  "critical  barriers"  whose  use  is 
rr-quired  in  certain  asbestos  operations. 
These  are  defined  as  plastic  sheeting  or 
equivalent  material  placed  over 
openings  to  the  work  area.  These 
barriers  are  effective  when  they  seal  all 
openings  into  a  work  area.  Critical 
barriers  can  be  other  physical  barriers 
sufficient  to  prevent  airborne  arfjestos  in 
a  work  area  from  migrating  to  an 
adjacent  area. 

Disturbagfe 

OSHA  has  added  a  definition  for 
"disturbance"  to  ail  three  standards  to 
distinguish  it  from  removal  In  this 
definition  disturbance  means  any 
contact  with  ACM/PACM  which 
releases  fibers  or  which  alters  its 


position  or  arrangement.  It  also  includes 
operations  which  disrupt  the  matrix  or 
render  it  friable  or  which  geneiate 
visible  debris  from  it  A  quantitative 
cutoff  of  disturbance  is  given— the 
amount  of  ACM/PACM  so  disturbed 
may  not  exceed  the  amount  that  can  be 
contained  within  one  standard  sized 
glove  bag  or  waste  bag.  OSHA  believes 
that  certain  jobs,  e.g.,  repairing  leaking 
valves,  often  require  asbestos  to  be  cut 
away  to  gain  access  to  a  component  If 
the  amount  of  asbestos  so  "disturbed"  is 
contained  in  one  bag.  Class  I 
precautions  are  not  necessary. 

Glove  Bag 

The  term  "glove  bag"  is  also  defined 
in  the  standards  as  a  plastic  bag-like 
enclosure  affixed  around  ACM  v«fh 
glove-like  appendages  through  which 
material  and  tools  may  be  handled. 

Homogeneous  Area 

The  presumption  that  a  material 
contains  astiestos  may  be  rebutted  by 
sampling  a  "homogeneous"  area  of  the 
presumed  ACM  to  determine  its 
asbestos  content.  OSH.\  has  defined 
"homogeneous  area"  in  much  the  same 
way  it  is  defined  by  EPA  as  an  area  of 
surfacing  material  or  thermal  system 
insulation  that  is  uniform  in  color  and 
texture. 

Industrial  Hygienist 

A  definition  for  "Industrial 
Hygienist"  is  included  in  the  standards 
as  a  professional  person  qualified  by 
education,  training,  and  experience  to 
anticipate,  recognize,  evaluate  and 
develop  controls  for  occupational  health 
hazards. 

Initial  Exposure  Assessment 

"Initial  Exposure  Assessment," 
including  "Negative  Initial  Exposure  - 
Assessment  '  are  terms  used  in  the 
construction  and  in  the  shipyard 
standards.  It  means  a  required 
assessment  by  a  "competent  person" 
concerning  the  exposure  potential  of  a 
specific  asbestos  job,  or  series  of  similar 
asbestos  jobs.  A  "Negative  Initial 
Exposure  Assessment"  is  such  an 
assessment  in  which  it  is  concloded  that 
employee  exposures  during  the  job  are 
hkely  to  be  consistently  below  the  PELs. 
Assessments  must  be  biased  on 
information  and  data  which  are  alknred 
pursuant  to  criteria  in  paragraph  (f).  The 
results  of  "Initial  monitoring,"  no  longer 
required  for  each  job,  should  be 
considered,  but  do  not  necessarily 
constitute  an  adequate  "assessment"  if 
they  would  not  represent  all  wirst-case 
employee  exposures  during  thfe  entire 
job. 


^t^" 


40978    Federal  Register  /  Vol.  59,  No.  1S3  /  Wednesday,  August  10,  1994  /  Rules  and  Regulations 


Modification 

Alternatives  or  modifications  to  listed 
control  methods  are  allowed  when  the 
employer  demonstrates  that  such  a 
"modification"  still  provides  equivalent 
worker  protection.  OSHA  does  not 
intend  that  changes  in  a  control  method 
which  decrease  the  safety  margin  of  a 
material  or  omitting  a  procedure  be 
permitted  by  calling  it  a  "modification." 
A  "modification"  means  a  changed  or 
altered  procedure,  material  which 
replaces  a  procedure,  material  or 
component  of  a  required  system.  For 
example,  a  new  test  proven  successful 
in  detecting  leaks  might  be  substituted 
for  required  "smoke  tests."  Omission  of 
a  procedure  or  component,  or  a 
reduction  in  the  stringency  or  strength 
of  a  material  or  component  is  not 
considered  a  "modification"  under  this, 
section. 

Presumed  Asbestos-Containing  Material 
(PACM) 

In  all  three  standards,  "presumed 
asbestos  containing  material,"  "PACM" 
means  thermal  system  insulation  and 
sprayed  on  and/or  troweled  or 
otherwise  applied  surfacing  material  in 
buildings  constructed  no  later  than 
1980.  OSHA  has  found  that  these 
materials  are  "high  risk"  if  asbestos- 
containing.  OSHA  bases  this  on  the 
record,  including  the  HEI  Report  which 
states  that  "thermal  system  insulation 
and  surface  treatments  (fireproofing, 
acoustical  and  decorative  finishes)  stand 
out  in  importance  for  their  potential  for 
fiber  release  and  subsequent  exposure  to 
(building!  occupants"  (Ex.  1-344,  p.  4- 
5).  Although  these  materials  may  have 
been  installed  in  small  quantities  after 
1980.  OSHA  finds  that  their  installation 
is  unlikely  after  that  date. 

Project  Designer 

OSHA  has  adopted  a  definition  like 
that  of  EPA  for  a  "Project  Designer" — 
a  person  who  has  successfully 
completed  the  training  requirements  for 
an  abatement  project  designer 
established  by  40  USC  763.90(g). 

Removal 

"Removal"  means  all  operations 
where  ACM  and/or  PACM  is  removed 
from  a  building  component,  regardless 
of  the  reason  for  the  remo\al.  It  includes 
those  maintenance,  repair,  renovatiim 
and  demolition  activities  where  ACM 
and/or  PACM  removal  is  incidental  to 
the  primary  reason  for  the  project,  as 
well  as  where  removal  of  ACM  and/or 
PACM  is  the  primary  reason  for  the 
-project.  Removal  should  be 
distinguished  from  "disturbance"  which 
includes  "cutting  away"  a  small  amount 
ofACMorPACM. 


Regulated  Area 

"Regulated  area"  is  included  in  all 
three  standards.  All  three,  like  the  1986 
standards,  require  the  establishment  of 
such  an  area  where  the  employer 
belie\'cs  that  the  PEL  will  be  exceeded. 
Now,  the  construction  and  shipyard 
employment  standards  add  that  such 
area  must  be  established  also  where 
Class  I.  II  and  III  activities  will  take 
place,  regardless  of  exposure  levels. 
Also,  the  specific  actions  required  of  the 
employer  to  demarcate  a  regulated  area 
are  deleted  from  the  definition,  and  are 
placed  in  the  appropriate  prescriptive 
paragraph,  in  this  case  paragraph  (e)(6). 

(3)  Permissible  Exposure  Limits 

Paragraph  (c)  General  Industry, 
Construction  and  Shipyard  Standards. 

In  all  three  standards,  the  eight  hour 
time-weighted  average  permissible 
exposure  limit  is  changed  from  an  eight 
hour  time  weighted  average  (TWA)  of 
0.2  f/cc  to  a  TWA  of  0.1  f/cc  in  the 
revised  final  rules.  As  noted  in  the  1990 
proposal  and  in  the  preamble  discussion 
above,  OSHA's  decision  to  reduce  the 
PEL  across  the  board  responds  to  the 
Court's  directive  to  consider  whether  to 
establish  operation-specific  exposure 
limits,  since  the  Court  noted  that  on  the 
record  of  the  1986  standards,  it 
appeared  feasible  to  reduce  the  PEL  to 
0.1  f/oc  limit  in  many  industry  sectors. 
OSHA  has  rejected  "operation-specific" 
PELs  for  the  wide  variety  of  operations 
that  expose  employees  to  asbestos. 
OSHA  proposed  and  these  final 
standards  adopt  required  operation- 
specific  work  practices,  in  addition  to 
an  across-the-board  PEL  reduction  to  0.1 
f/cc.  OSHA  expects  that  the  risk 
reduction  accomplished  by  this  two- 
pronged  approach  will  be  at  least  as 
great  as  would  operation-specific  PELs. 
First,  the  required  controls  are  found  to 
be  capable  of  achieving  maximum 
e.xposure  reduction  oh  an  operation-by- 
operalion  basis.  Second,  since  OSHA 
has  found  that  specific  woik  practices 
are  feasible,  the  Agency  expects  a  higher 
compliance  rato  and  thus,  greater  risk 
reduction  than  if  practices  vveranot 
specified.  Third,  in  operations  where 
particular  controls  are  specified,  the 
PEL  is  a  backstop;  alerting  employers 
where  additional  contj-ols  are  needed  or 
closer  surveillance  is  required;  in  all 
operations  the  PEL  is  a  measurable  and 
compwable  value,  which  cannot  be 
exceeded  without  further  action  by  the 
employer  to  reduce  exposures. 

At  the  time  of  the  proposal  in  1990, 
the  question  of  whether  the  proposed 
PEL  reduction  would  reduce  a  still 
significant  risk  had  already  been  given 
a  tentative  answer  bv  the  Court.  The 


D.C.  Circuit  Court  of  Appeals,  in 
remanding  the  issue  of  lowering  the  PEL 
to  the  Agency,  noted  that  based  on  the 
1984  risk  assessment,  the  excess  risk 
stemming  from  avera'ge  exposures  of  0.1 
f/cc  "could  well  be  foimd  significant." 
BCTD  v.  Brock,  838  F.2nd  at  1266."  (55 
FR  at  29714). 

In  the  proposal,  OSHA  stated  that  it 
believes  "that  compliance  with 
proposed  amendments  to  reduce  the 
PEL  to  0.1  f/cc  as  a  time- weighted 
average  measured  over  8  hours  would 
further  reduce  a  significant  health  risk 
which  exists  after  imposing  a  0.2  f/cc 
PEL"  (55  FR  29714.  July  20, 1990). 
OSHA's  1984  risk  assessment  showed 
that  lowering  the  TWA  PEL  from  2  f/cc 
to  0.2  f/cc  reduced  the  asbestos  cancer 
mortality  risk  from  lifetime  exposure 
from  64  to  6.7  deaths  per  1,000  workers. 
OSHA  estimated  that  the  incidence  of 
asbestosis  would  be  5  cases  per  1  000 
workers  exposed  for  a  working  lifetime 
under  the  TWA  PEL  of  0.2  f/cc. 
Counterpart  risk  figures  for  20  years  of 
exposure  are  excess  cancer  risks  of  4.5 
per  1 ,000  workers  and  an  estimated 
ash)estosis  incidence  of  2  cases  per  1,000 
workers. 

OSHA's  risk  assessment  also  showed 
that  reducing  exposure  to  0.1  f/cc  would 
further  reduce,  but  not  eliminate, 
significant  risk.  The  excess  cancer  risk 
at  that  level  would  be  reduced  to  a 
lifetime  risk  of  3.4  per  1,000  workers 
and  a  20  year  exposure  risk  of  2.3  per 
1,000  workers.  Consequently  significant 
risk  would  be  reduced  substantially. 
However,  OSHA  concluded  therefore 
that  continued  exposure  to  asbestos  at 
the  TWA  permitted  level  and  action 
level  would  still  present  residual  risks 
to  employees  which  are  significant. 

The  Court  did  not  ask  and  OSHA  did 
not  undertake  to  review  its  earlier  risk 
assessment  in  the  proposal.  At  the 
hearirig  in  January',  1991,  Mr.  Martonik, 
spokesperson  for  OSHA  was  asked  by 
Mr.  Hardy,  representing  the  Safe 
Building  Alliance  (SBA),  if  OSHA  was 
planning  to  update  the  earlier  risk 
-assessment  as  part  of  this  proceeding. 
Mr.  Hardv  stated  that  "a  number  of 
parties  have  suggested  to  OSHA  that  its 
risk  assessment  from  1984,  as  relied  on 
in  the  1986  final  rule,  is  outdated"  (Tr. 
30).  Mr.  Martonik  responded  that  "we 
will  have  ta consider  all  information  we 
receive  and  determine  relevance  in  tliis 
rulemaking  after  the  record  is  closed. 
(Ibid). 

Other  parties  questioned  OSHA's 
continuing  reliance  on  the  1984  risk 
assessment.  The  Asbestos  Information 
Association  (AIAN A)  testified  that 
"OSHA's  1984  risk  assessment  fails  to 
take  into  account  the  scientific 
communitv's  consensus  that  chrvsotile 
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exposures  hold  lower  risk  than  the 
Agency  estimates  •  *  *  we  do  not 
believe  that  the  risk  assessment  that  is 
six  years  old  relies  on  the  best  available 
evidence."  AIANA  requested  OSHA  to 
convene  experts,  as  part  of  this  hearing 
process  "to  revfse  its  asbestos  risk 
assessment."  (Tr.  530),  this  was  the 
major  objection  to  OSHA's  earlier  risk 
assessment.  Some  participants  voiced 
similar  objections.  (Ex.  7-88.  7-110,  7- 
104,  7-120.  Ex.  145.  151).  while  others 
were  of  the  opinion  that  chrysotile  had 
the  same  potency  as  other  forms  of 
asbestos  (see  Ex.  119  C,  1-136,  125.  Att. 
6,  143  AttC,  143  Att.  D.). 

Although  as  noted  above,  the  issue  of 
the  continuing  vaUdity  of  OSHA's 
earlier  risk  assessment  was  not 
remanded  to  the  Agency  for 
reconsideration,  imphcit  in  OSHA's 
proposal  to  lower  the  PEL  to  0.1  f/cc  is 
OSHA's  determination  based  on  the 
1984  risk  assessment,  that  the  lower 
exposure  limit  is  necessary  to  reduce  a 
still  significant  occupational  risk. 

After  a  comprehensive  review  of  the 
evidence  submitted  concerning  the 
vahdity  of  the  1984  risk  assessment, 
OSHA  has  determined  that  it  will 
continue  to  rely  on  the  earlier  analysis. 
The  Agency  believes  that  the  studies 
used  to  derive  risk  estimates  remain 
valid  and  reUable,  and  that  OSHA's 
decision  to  not  separate  fiber  types  for 
purposes  of  risk  analysis  is  neither 
scientifically  nor  regulatorily  incorrect. 

There  are  at  least  three  reasons  for 
OSHA's  decision  not  to  separate  fiber 
types.  First,  OSHA  believes  that  the 
evidence  in  the  record  supports  similar 
potency  for  chrysotile  and  amphiboles    . 
with  regard  to  lung  cancer  and 
asbestosis.  The  evidence  submitted  in 
support  of  the  claim  that  chrysotile 
asbestos  is  less  toxic  than  other  asbestos 
fiber  types  is  related  primarily  to 
mesothelioma.  This  evidence  is  s 

unpersuasive,  and  it  provides  an 
insufficient  basis  upon  which  to 
regulate  that  fiber  type  le.'^s  stringently. 

As  OSHA  explained  in  the  preamble 
to  the  1986  standards. 

*   *   *  to  summarize  the  data  on  risk 
differential  by  asbestos  fiber  type,  human 
epidemiological  studies  have  suggested  that 
occupational  exposure  to  amphiboles  is 
associated  with  a  greater  risk  of 
mesothelioma  than  is  exposure  to  f  hr^sotiie 
*   *   *  No  clear  risk  differential  for  lung 
cancer  or  other  asbestos-related  disease  has 
been  demonstrated  by  epidemiological 
studies.  Animarexperiments,  ho\vever."have 
indicated  that  chrysotile  is  a  more  potent 
carcinogen  than  amphiboles  when 
administered  by  inhalation  or  intrapleural 
injection  *  *  *  (51  FR  at  22628). 

OSHA  agreed  with  the  testimony  of  Dr. 
Davis,  who  stated  that  "the  evidence 


cannot  answer  *   *   •  with  certaintv 

*  '  "if  "one  fiber*  •  'ofamphibole 
(is)  more  dangerous  than  one  fiber 

*  *   •ofchr>-sotile."(Ibid). 

Second,  as  stated  in  the  1986  asbestos 
standard,  even  if  OSHA  were  to  accept 
the  premise  (which  it  does  not),  that 
chrysotile  may  present  a  lower  cancer 
risk  than  other  asbestos  fiber  types, 
occupational  exposure  to  chrysotile 
asbestos  still  presents  a  significant  risk 
of  disease  at  the  revised  PEL  (See  51  FR 
22649,  22652).  In  particular,  asbestosis, 
the  disabling  and  often  fatal  fibrosis  of 
the  deep  portions  of  the  lung,  is  caused 
by  exposure  to  all  types  of  asbestos.  The 
evidence  on  this  is  strong  and  no  new 
information  has  been  presented  to 
contradict  this.  As  stated  above,  OSHA 
estimated  asbestosis  risks  at  0.2  f/cc 
exposures  as  an  unacceptably  high  5 
cases  per  1000  workers.  Thus,  asbestosis 
risks  alone  justif\'  the  regulation  for 
chrysotile. 

Lung  cancer  risks  associated  with 
chrj'sotile  exposures  are  also  high — 6.7 
lung  cancer  deaths  per  1000  workers 
exposed  to  0.2  f/cc  for  a  full  working 
lifetime.  OSHA  notes  that  SBA's 
witness,  Dr.  K.  Crump  acknowledged 
that  "(t)here's  not  a  clear  difference, 

*  *  *  even  in  humans,  for  lung  cancer 

*  '*   *  in  terms  of  distinguishing  the 
potencv  of  amphiboles  vs.  chrysotile." 
(Tr.  4220). 

Third,  the  record  shows  that 
employees  are  likely  to  be  exposed  to 
mixed  fiber  types  at  most  constrjction 
and  shipyard  industr\'  worksites  most  of 
the  time.  Assigning  a  higher  PEL  to 
chr\'sotile  would  present  the  Agency 
and  employers  with  analytical 
difficulties  in  separate) v  monitoring 
exposures  to  different  fiber  types.  Thus, 
regulating  different  fiber  types  at 
differing  levels,  would  require  more 
monitoring  all  the  time  and  wouM 
produce  limited  benefits  (51  FR  22682). 

Consequently,  OSHA  believes  that  its 
conclusion  to  treat  all  asbestos  fibers  as 
having  a  similar  potency  in  the 
occupational  setting  remains  valid.  Most 
of  the  evidence  submitted  to  the  remand 
rulemaking  duplicated  evidence 
submitted  to  the  1986  standards'  record, 
or  was  cumulative  to  the  earlier  body  of 
evidence.  For  example  AL^NA 
appended  its  1988  submission  to  the 
EPA,  consisting  of  numerous  sf  uuics 
and  reports.  Some  of  these  documents 
were  considered  by  OSHA  in  the  prior 
rulemaking.  There,  OSHA  had  stated 
that  the  1983  Berrj-  and  Newhouse 
study  of  friction  materials 
manufacturing  workers  which  found 
nonsignificant  increases  in  lung  cancer 
mortality,  was  inconsistent  with  other 
studies  showing  that  low  level  asbestos 
exposure  resulted  in  excess  lung  cancer 


mortahty,  because  of  the  relatively  short 
follow  up  period  used  (51  FR  2261 R). 
Other  studies  involved  lung  burden 
analyses  of  mesothelioma  victims, 
apparently  showing  that  the  puLmonary 
content  of  chrysotile  was  within  the 
THnge  of  the  general  population,  whereas 
araphibole  content  was  significantly 
elevated  compared  to  the  general 
population  (see  e.g.  Churg,  Malignant 
Mesothelioma  in  British  Columbia  in 
1982,  Cancer.  2/85,  672).  OSHA  noted 
in  the  preamble  to  the  1986  rule,  that 
there  is  a  difference  in  tissue  retentifui 
which  would  account  for  the  autopsy 
results  and  cited  a  studv  bv  Glysetl-i  el 
al.  (Doc.  33-C.  Ex.  312)'which 
supported  that  explanation.  OSHA  <i!so 
noted  that  "the  differential  lung 
retention  of  various  fiber  types  has  been 
demonstrated  in  animals,"  citing  a 
study  by  Wagner  which  found  that 
animals  exposed  to  chr\sotile  fibers 
developed  lung  cancer  even  though  a 
smaller  amount  of  chrysotile  was 
retained  in  the  lung  compared  to  similar 
tests  with  amphiboles. 

Dr.  Weill  believed  that  "these 
differences  in  tissue  persistence  m,i\ 
wholly  or  partially  explain  the 
observations  [that  exposure  to 
amphiboles  are  associated  with  a  hi;;h».'r 
prevalence  of  mesothelioma]  in  hu.ntan 
*  •  *  population  *  '  *.  Non- 
confirmation  of  fiber  t;,  p  •  differences  in 
animal  experiments  may  be  related  'o 
the  much  shorter  life  span  *   *   *  [ol 
experimental  animals,  which  would  nut 
allow]  the  effects  of  varying  tissue- 
persistence  to  be  expressed'  (Doc.  33- 
C,  Ex.  99.  p. 18:  51  FR  22628).  Therefore 
OSHA  had  reviewed  and  evaluated  in 
the  earher  rulemaking  a  portion  of  the 
evidence  submitted  by  proponents  of 
differential  regulation  of  fiber  tvpes.  and 
had  rejected  the  claim  that  chnlsotile 
should  be  regulated  less  stringently. 

Some  new  evidence  on  the  issue  of 
differential  risks  of  asbestos  fiber  t\  p<>s 
was  submitted  by  both  supporters  ,•.'-.  1 
detractors  of  that  theorv. 

In  support  of  the  pobitio  .  that 
chrysotile  asbestos  exposure  is 
equivalent  in  risk  to  amphibole  asb.  stos 
exposure.  BCFD  submitted  studies 
which  indicated  excess  mesothelioma 
cases  in  workers  exposed  solely  to 
chrjsotile  asbestos  [see  Ex.  119  C,  1- 
136,  125.  Att. 6.  143  Att  C.  143  Att.  D). 
In  support  of  the  opposing  claim  that 
chrjsotile  has  reduced  carcinogenic 
potential,  AIANA  and  SBA  submitted 
additional  evidence.  For  example, 
AIANA  submitted  the  Worid  Health 
Organization's  1989  working  report 
which  recommended  that  the  exposure 
limit  for  chr\sotile  should  be  rediic  d  t,-) 
1  f/cc  or  below  (8  hour  TWA),  wh^f  il 
was  recommended  that  exposure  to 
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crocidolite  and  amosite  asbestos  be 
prohibited  (Ex  21  A,  p.  9).  In  particular, 
two  papers  by  Mossman,  et.  al,  are  cited 
as  the  basis  for  the  claim  that  a  scientific 
"consensus"  believes  that  chrysotile 
carries  a  reduced  carcinogenic  risk  (Ex. 
1-153. 151).  Thus  AIANA  states  that 
"since  OSHA  issued  its  1984  asbestos 
risk  assessment,  the  scientific  consensus 
that  chrysotile  asbestos  poses  Cesser 
risks  has  solidified"  (Ex.  142  a#  3). 

However.  OSHA  notes  that  various 
participants  in  this  rulemaking, 
including  NIOSH  and  Dr.  Nicholson, 
disputed  the  existence  of  such  a 
consensus.  Dr.  Nicholson  and  others 
including  Dr.  Landrigan.  Ln  a  letter  to 
Science,  (Ex  1-155),  dispute  various 
interpretations  of  data  in  Mossman  et 
al.'s  paper,  and  challenge  the 
conclusion  that  chrysotile  asbestos 
carries  little  cancer  risk.  Nicholson  et  al , 
point  out  that  human  studies  show 
excess  limg  cancer  risk  that  is 
proportionate  to  exposure  across  all 
fiber  types,  and  that  animal  tests 
confirm  these  relationships.  OSHA 
believes  that  the  scientific  community 
has  not  adiieved  "consensus"  on  these 
issues. 

Among  the  studies  submitted  in 
support  of  the  lowered  risk  of  chrj'sotile 
asbestos,  are  those  of  Churg,  and  others 
shovying  that  the  lung  burden  of 
mesothelioma  victims  is  predominantly 
amphibole,  even  though  high  chrysotile 
exposure  levels  were  reported.  As  noted 
above,  this  line  of  argiunent  was 
presented  in  the  earlier  asbestos 
rulemaking,  and  OSHA  had  concluded 
that  lung  ^irden  studies  are 
inconclusive.  Additional  response  to 
this  argument  is  provided  by  Dement 
who  notes  that  "(t)he  biological 
significance  of  post-mortem  lung  fiber 
burden  data  has  yet  to  be  established. 
These  data  are  not  useful  as  a  predictor 
of  disease  for  several  reasons.  Chrvsotile 
is  known  to  split  longitudinally  and 
partially  dissolve  in  the  lung  whereas 
amphiboles  remain  in  the  lungs  for 
years  without  significant  dissolution 
•   •   •.  Measurements  of  tissue  fiber 
burdens  many  years  after  first  exposure 
may  bear  no  relationship  to  the 
carcinogenic  events  which  likely  have 
taken  place  many  years  before  clinical 
manifestation  of  cancer."  (Ex.  1-273) 

BCTD  pointed  out  in  its  post-hearinR 
brief,  that  "Dr.  Landrigan  testified, 
while  the  observation  that  chrysotile 
does  not  last  as  long  in  the  lungs  as 
other  forms  of  asbestos  is  not  new 
knowledge  (Tr.  1074),  there  is  recent 
evidence  that  chrysotile  is  "the  most 
effective  of  the  three  major  fiber  types 
at  migrating  to  the  pleura,  that  it  is 
present  in  substantial  amounts  in 
pleural  plaques  and  mesotheliomas. 


even  in  circumstances  where  it  is  not 
present  or  minimally  present  in  the 
lunes  themselves"  (Tr.  1074). 

Tne  Agency  also  notes  that  the  HEI 
report,  in  summing  up  its  discussion  of 
its  literature  search  of  studies  examining 
the  issue  of  the  relative  potency  of 
chrysotile  in  inducing  mesothelioma, 
stated:  "(tlhe  evidence  that  chrj'sotile 
rarely  causes  pleural  mesothehoma  is 
not  conclusive  "  •   *   *  and  concluded 
that  the  absence  of  mesothelioma  in  one 
of  the  "two  cohorts  of  heavily  exposed 
asbestos  workers  who  worked  only  with 
chrysotile  *  •  •  seems  likely  to  be  due 
at  least  in  part  to  chance"  (Ex.  1-344  p. 
6-23). 

HEI  concluded  that  "the 
mesothelioma  risk  for  chrysotile  was  an 
issue  of  disagreement;  some  members  of 
the  Literature  Review  Panel  held  the 
view  that  a  lower  estimate  should  be 
recommended,  as  it  would  be  more 
consistent  with  available  data.  The 
crucial  issues,  neither  of  which  can  be 
resolved  unequivocally,  are  (1)  what 
proportion  of  the  mesotheliomas 
observed  in  groups  such  as  the  U.K. 
textile  workers  and  the  U.S.  insulation 
workers  were  caused  by  their  exposure 
to  crocidolite  or  amosite;  and  (2) 
whether  the  best  general  estimate  of  tlje 
ratio  of  mesothehoma  to  excess  lung 
cancer  caused  by  chrysotile  is  provided 
by  the  Quebec  miners  and  millers  (about 
1:4  or  1:5),  or  by  the  South  Carolina 
te.xtile  workers  handling  Quebec  fiber 
(zero)"'  (Ex.  1-344  p.  6-32). 

Tlm»,  although  there  is  some  evidence 
linking  chrysotile  to  a  lower 
mesothehoma  rate  than  some  amphibole 
fiber  types,  OSHA  believes  that  there  is 
insufficient  evidence  to  show  that 
chrysotile  does  not  present  a  significant 
mesothelioma  risk  to  exposed 
employees.  Furthermore,  the  major 
disease  linked  to  asbestos  exposure, 
lung  cancer,  occurs  at  the  same 
frequency  among  employees  exposed  to 
equivalent  doses  of  chrysotile  or  to 
amphibole  asbestos  fiber  types.  Indeed, 
evaluation  of  all  of  the  evidence 
indicates  that  chrysotile  asbestos 
presents  a  similar  significant  risk  of 
lung  cancer  and  asbestosis  as  other 
forms  of  asbestos.  Since  these  adverse 
health  effects  constitute  the  majority  of 
diseases  related  to  asbestos  exposure, 
OSHA  is«till  of  the  opmion  that 
chrysotile  exposure  should  be  treated 
the  same  as  oth«r  forms  of  asbestos. 

In  addition  to  contentions  that 
OSHA's  risk  assessment  had  overstated 
asbestos  risks  because  it  treated  the  risks 
from  all  asbestos  fiber  types  equally, 
other  contentions  were  made  that  the 
earlief  risk  assessment  may  have 
understated  the  risks  from  asbestos, 
because  it  ignored  evidence  of  the 


incidence  of  pleural  plaques,  and  other 
asbestos  disease. which  occurred  in 
workers  exposed  at  low  levels,  primarily 
as  building  custodians.  The  earlier  risk 
assessment  in  1984  focused  on  whether 
there  was  a  significant  risk  of  cancer 
and  asbestosis  at  various  levels  of 
cumulative  exposure.  During  this 
hearing,  various  labor  groups  stated 
their  position  that  the  presence  of 
pleural  plaques  in  asbestos  exposed 
employees  is  not  only  a  marker  of 
asbestos  exposure,  but  also  an 
independent  "material  impairment" 
because  they  are  associated  with  a 
greater  risk  of  lung  function  impairment 
and  pleuritic  pain.  Pleural  plaques  are 
focal  areas  of  fibrous  thickening  of  the 
pleura,  the  membrane  lining  the  lung. 
Further,  suggestions  were  made  that 
OSHA  should  reduce  its  PELS  to 
correspond  to  these  increased  risks  of 
"material  impairment"  which  occurred 
at  lower  exposure  levels  (see  e.g.,  Ex. 
143  at  35-37). 

Evidence  submitted  during  the 
rulemaking  consisted  of  testimony  and 
studies  which  in  the  view  of  some 
participants  showed  lung  function 
decrement  and  resulting  excess  disease 
among  workers  exposed  at  low  levels. 
For  example  BCTD  witness  Dr.  Christine 
Oliver  described  various  studies  and 
concluded: 

Pleural  plaques  •  *  •  were  a  predictor  for 
increased  mortality  from  lung  cancer  and 
malignant  mesothelioma  in  subsequent  years 
*  *  •  pleural  plaques  have  also  l)een  shown 
to  be  associated  with  decrement  in  lung 
function  *  *  *  At  the  very  least,  pleural 
plaques  are  a  marker  for  exposure,  sufficient 
to  increase  risk  for  lung  cancer  and  for 
malignant  mesothelioma,  and  they  have  also 
been  associated  with  loss  of  lung  function 
(Tr.  1035-6). 

Dr.  Oliver  recommended  medical 
surveillance  of  those  exposed  to 
asbestos  in  their  capacity  as  custodians 
in  buildings. 

The  studies  considered  by  Dr.  Oliver 
consisted  of  one  involving  120  Boston 
public  school  custodians  (Tr.  1026) 
which  she  conducted  and  found  pleural 
plaques  in  33%  (N=40)  of  the  group. 
Further  she  noted  that  in  21%  (of  the 
40,  or  12  individuals)  there  was  no 
known  exposure  to  asbestos  outside 
work  as  school  custodian.  In  18%  of  the 
group  and  1 7  %  ^f  those  with  no 
outside  exposure  to  asbestos,  she 
observed  a  restrictive  pulmonary  defect, 
significantly  associated  with  duration  of 
employment  as  school  custodian.  Other 
studies  described  by  Dr.  Oliver,  in  the 
docket  include:  a  study  of  666  New 
York  school  custodians,  reporting  only 
x-ray  data  (Ex.  47).  For  all  groups  of 
workers,  the  lung  abnormality  seen  on 
x-rav  was  associated  with  duration  of 
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work  as  custodian:  a  study  of  1,117 
insulation  workers  (likely  to  have  had 
extensive  asbestos  exposure)  by  Dr. 
Irving  Selikoff,  in  vyhich  workers  were 
followed  for  up  to  27  years 
prospectively,  in  which  pleural  plaques 
were  found  and  which  were  concluded 
to  be  predictive  of  lung  cancer  mortality 
(Tr.  1036  and  Ex.  124A):  a  studv,  by 
Bahnes  (Ex.  124  DD,  Tr.  1036.  Ex  1- 
374)  of  approximately  900  school 
district  employees  in  California  were 
determined  as  likely  to'have  been 
exposed  to  asbestos.  The  authors 
concluded,  "More  than  11  percent  of 
workers  known  to  have  sustained 
exposure  to  ACM  in  school  building. 
without  history  of  exposure  to  asbestos 
prior  to  school  district  employment,  and 
with  at  least  10  years  of  employment 
with  the  district  had  radiographic 
evidence  of  parenchymal  asbestosis 
and/or  asbestos-related  pleural 
thickening"  (Ex.  1-374,  p.  547).  After 
adjusting  for  smoking  and  age.  the 
relative  risk  was  1.3  times  greater  for 
those  with  10  years  or  more 
employment  compared  with  those  who 
had  just  begun  working  for  the  school 
district. 

In  addition  to  the  occurrence  of 
pleural  plaques  which  are  viewed  ak 
presenting  an  independent  material 
impairment  of  health  due  to  low  level 
asbestos  exposures.  Dr.  Oliver  cited 
other  studies  which  correlated  low  level 
asbestos  exposure  with  mesothelioma. 
Thus,  a  study  by  Dr.  H.  Anderson  (Tr. 
1032  and  Ex.  124  EE.  Ex.  1-374  using 
information  on  mesothelioma  cases 
from  a  Wisconsin  Cancer  Registn.'. 
analyzed  359  deaths  from  1959  to  1989. 
Using  death  certificate  occupational 
information,  the  researchers 
hypothesized  41  as  likely  to  have  been 
exposed  to  asbestos  in  buildings.  For  10 
(34%),  no  other  likely  source  of  asbestos 
exposure  was  identified.  The  paper 
concluded  that  "individuals 
occupationally  exposed  to  in-place 
ACBM  are  at  risk  for  the  subsequent 
development  of  mesothelioma"  (Ex.  1- 
374.  p.  570). 

SEA  submitted  a  critique  of  these 
studies  which  thev  commissioned  by 
Drs.  H.  Weill  and  J.  Hughes  (Ex.  122). 
They  suggested  potential  biases  in  these 
studies,  that  Dr.  Oliver's  study  subjects 
were  volunteers,  the  study  had  a  low 
participation  rate,  they  had  used  a  non- 
standard classification  system,  and  did 
not  adequately  account  for  age  in 
relating  restriction  to  lung  function. 
These  reviewers  concluded  that 
spirometric  functional  measurements 
were  not  related  to  the  pmsence  of 
plaques  and  that  reduced  lung  volume 
could  result  from  other  far  <ors.  Drs. 
Weill  and  Hughes  also  examined  the 


other  studies,  and  argued  that  Dr. 
SelikofFs  were  "fatally  flawed"  due  to 
the  potential  for  development  of 
unmeasured  changes  during  the  27  year 
period  of  follow-up,  and  that  both  the 
Anderson  and  Balmes  studies  failed  to 
adequately  adjust  for  age,  smoking  and 
other  direct  asbestos  exposures.  Other 
reports  cited  by  BCTD  were  dismissed 
because  of  potential  sources  of  bias. 

Dr.  Oliver  rebutted  these  arguments 
(Ex  143,  Attachment  F).  She  argued  that 
she  had  adequate  controls,  adequately 
accounted  for  age  and  demonstrated  that 
pleural  plaqwes  were  significantlv 
associated  with  both  latency  and" 
duration  of  work  as  custodian  in  the 
total  group  and  in  the  group  with  no 
known  other  exposure,  that  lung 
restriction  was  significantly  associated 
with  duration  of  work  as  a  custodian, 
and  that  pleural  plaques  mark  increased 
risk  for  lung  cancer  mortality. 

Dr.  Levin  also  responded  to  the 
reviewer's  criticism  of  his  studios  with 
Dr.  Sehkoff  (Ex.  143,  Attachment  G).  He 
pointed  out  that  all  x-ravs  had  been  read 
by  a  single  reader.  Dr.  Selikoff.  and  that 
there  is  no  evidence  that  smoking 
without  asbestos  exposure  increases 
appearance  of  the  small  irregular 
opacities  in  the  lung  seen  on  the  x-rays 
in  their  study.  He  farther  noted  that  in 
his  study  only  actively  working 
custodians  were  included  and  were 
therefore  a  "survivor"  group  and  would 
therefore  not  be  expected  to  report 
pulmonar}'  dysfunction  frequently.  He 
claimed  that  relatively  unexposed 
subject  groups  would  not  be  expected  to 
have  more  than  an  upper  limit  of  3% 
pleural  plaques. 

Dr.  Anderson  also  responded  to  the 
Weill/Hughes  comments  (Ex.  143. 
Attachment  H).  He  asserted  that  the 
review  fails  to  explain  how  biases 
would  significantly  increase  odds  ratios 
in  the  study,  that  misclassification  often 
is  random  and  biases  toward  not 
detecting  a  difference  between  the  study 
and  control  groups.  He  also  questioned 
existence  of  evidence  that  smoki.ng 
without  asbestos  exposure  causes 
pleural  thickening  or  irregular  opacities. 

The  review  of  available  hterature. 
including  the  studies  mentioned  above 
by  the  Health  Effects  Institute,  resulted 
in  its  the  estimation  that  the  prevaTghqe 
of  pleural  plaques  in  the  general         ^ 
population  to  be  about  5%  (Ex.  1-344, 
p.  A2-9).  Although  HEI  advised  caution 
in  interpreting  the  existing  studies  due 
to  lack  of  specificity  and  sensitivity  of 
methods  used  and  couched  its 
conclusions  in  cautious  terras,  they 
concluded:    "   *   "there  is  now- 
persuasive  evidence  implicating 
asbestos-related  pleural  disease  as  an 
independent  cause  or  indicator  of 
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functional  impairment  and  possibly 
even  disabilitv  *  •  •  On  the  individual 
level,  pleural  disease  may  be  the  only 
indication  of  asbestos  exposure,  may 
explain  symptoms  and  function 
impairment,  and  may  predict  future 
deterioration  in  lung  function"  (£-« 
344p.  A2-12). 

OSHA  agrees  that  health  effec's  >■ 
as  lung  function  impairment  and 
pleuritic  pain  would  be  considered 
"material  impairment."  if  substantial 
evidence  supports  the  iink  to  pleuiLl 
plaques.  OSHA  concludes  that  the 
scientific  data  indicate  that  pleural 
plaques  are  primarily  associated  wi'h 
asbestos  exposure,  and  that  they  ho»  e 
occurred  and  still  may  at  relativelv  l,j\v 
pxposure  lexels. 

However.  OSHA  dof:S  not  belie',  p  'hat. 
the  data  are  available  to  permit  OSH.A  ' 
to  do  a  separate  risk  assessment  for 
these  effects  which  would  in  a  major 
way  add  to  the  present  assessment.  The 
risk  assessment  on  which  OSHA  has 
based  its  significant  risk  determinctions 
for  the  1985  and  newly  revised 
standards,  calculated  the  incidence  of 
mesothelioma,  lung  ana  other  cane,  rs 
and  asbestosis,  diseases  based  on  a 
substantial  amount  of  both  mortal;:  v 
and  exposure  data.  The  data  concerning 
lung  function  decrement  and  pleur.l 
plaques  lack  exposure  '•. formation  ^r.d 
would  make  quantitati-.  c  risk  estinuv.t.s 
for  these  health  effects  less  proci"^"  ♦.h 
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the  data  for  other  forms  of  asbestos 
related  dises-^sajpon  which  OSH.*.  is 
relying. 

A  separate  risk  assessment  is  also 
unnecessarv.  OSHA  believes  that  t.he 
revised  regulations  are  already 
regulating  at  the  margin  of  what  is 
feasible,  in  terms  of  levels  to  be 
achieved,  and  controls  which  are 
required.  OSHA  has  imposed  nec.-< 
feasible  and  well  supported  work 
practices  for  custodial  work,  whir  h 
should  reduce  custodial  exposures  ..   ., 
below  the  historic  levels  (indeterminate) 
v.'hich  may  have  been  experienced  by 
the  workers  studied  in  the  above 
rt'ports. 

More  gent'ially,  there  would  be 
remaining  significant  risk  at  this  nf-.v 
0.1  fi'cc  exposure  limit  if  there  wp.re  not 
other  provisions  to  these  standards. 
However,  the  exposure  limit  is 
2i:companied  by  manddted  work 
practice  controls  and  requirements  fur 
hazard  communication,  training  and 
u:her  provisi-jns.  Together  these  will 
ver>-  substantially  reduce  that  rema 
significant  risk,  although  the  exact 
amount  of  that  reduction  cannot  bs 
quantified.  In  addition,  it  would  be 
difficult  to  moasure  accurately  in  the 
industrial  setting  levels  lower  than 
those  in  th.-."  standards.  OSHA  boi.eves 
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Us  approach  of  setting  a  PEL  which  is 
reliably  measurable,  yet,  imposing  work 
practices  and  ancillary  provisions  for 
operations  regardless  of  measured  fiber 
levels  will  result  in  risk  reduction  well 
below  that  expected  from  just  enforcing 
the  0.1  f/cc  PEL.  Thus,  a  lower  PEL 
would  not  produce  significant  worker 
benefit. 

(4)  Multi-Employer  Worksites 

Paragraph  (d)  Construction  and  . 
Shipyard  Employment  Standards. 
OSHA  is  retitling  paragraph  (d)  "multi- 
employer worksites."  The  first 
provision,  the  same  regulatory  text  as  in 
the  1986  construction  standard,  requires 
that  an  employer  whose  work  requires 
the  establishment  of  a  regulated  area 
must  inform  other  on-site  employers  of 
the  asbestos  work,  and  how  other 
employees  will  be  protected  from 
hazards  stemming  from  that  work.  In 
addition,  new  provisions  follow  which 
set  out  the  compUance  responsibilities 
of  employers  on  multi -employer 
worksites. 

In  1990.  OSHA  had  proposed  more 
comprehensive  provisions  governing 
communication  of  asbestos  hazards 
among  all  employers,  building  and 
facility  owners  and  employees,  in  a 
revised  paragraph  (d).  These  final 
sfandards  expand  communication 
4}rovisions  but  repositions  them  in 
paragraph  (k),  "commimication  of 
hazards."  A  discussion  of  those 
provisions  is  found  below  in  this 
preamble  under  that  heading. 
.  Paragraphs  (d)(2)  and  (3)  set  out  the 
compliance  responsibilities  of 
employeii  on  multi-employer  worksites. 
They  acknowledge  that  on  asbestos 
work  sites,  like  other  construction  sites, 
employees  exposed  to  a  hazard  are  not 
always  the  employees  of  the  employer 
who  created  the  hazard. 

Paragraph  (d)(2)  incorporates  the  mles 
now  applied  in  enforcement  actions 
governing  multi-employer  construction 
sites  generally,  to  a.sbure  that  all 
employees  on  such  a  site  receive  the 
protection  intended  by  the 
standards.(See  Gelco  Bu'lders.  Inc.  6 
BNA  1104).  The  .standard  explicitly 
requires  asbestos  hazards  to  be  abated 
"by  the  contractor  who  created  or 
controls  the  source  of  asbestos 
contamination."  A 

In  addition,  paragraph  (d)(3)  sets  forth 
the  duties  of  the  employer  of  employees 
who  are  exposed  to  asbestos  hazards. 
but  who  did  not  create  the  source  of 
contamination.  One,  such  employer  may 
request  the  contractor  with  control  of 
the  hazard  to  take^orrective  action.  For 
example,  if  there  is  a  breach  of  an 
enclosure  within  which  asbestos  work  is 
being  performed,  the  employer  of 


employees  working  outside  that 
enclosure  should  request  the  asbestos 
contractor  who  erected  the  enclosure  to 
repair  the  breach  immediately,  as 
required  by  paragraph  (d)(2).  If  the 
repair  is  net  made,  and  if  employees 
working  outside  the  enclosure  are 
exposed  to  asbestos  in  more  than  de 
minimis  amounts,  the  employer  of  those 
employees  should  either  remove  them 
from  the  worksite  pending  repairs,  or- 
considef  his  employees  to  be  working 
within  a  regulated  area  and  comply  with 
the  provisions  of  paragraph  (e) 
governing  exposure  assessments  and 
monitoring  of  employees  who  work 
within  such  areas.  If  the  employer  of 
employees  exposed  to  asbestos  because 
of  the  failure  of  controls  installed  by 
another  contractor,  is  the  general 
contractor  of  die  construction  project,  as 
such  he  has  supervisor}'  control  over  the 
entire  worksite  including  the  regulated 
area,  and  is  responsible  for  violations 
which  could  be  abated  or  prevented  by 
the  exercise  of  such  supervisory 
capacity. 

Paragraph  (d)(3)  of  the  construction 
standard  states  the  enforcement  rule 
that  regardless  of  who  created  a  hazard, 
the  empioyer  of  exposed  employees  is 
required  to  comply  with  applicable 
protective  provisions  to  protect  his 
employees.  An  example  recited  in  the 
regulatory  text  presents  the  situation  of 
employees  working  immediately 
adjacent  to  a  Class  I  regulated  area.  If 
there  is  •  breach  of  the  enclosure  or  the 
critical  barriers  surrounding  the 
asbestos  work,  employees  working 
immediately  adjacent  to  the  work  may 
be  exposed  to  asbestos.  The  employer 
responsible  for  erecting  the  enclosure  is 
required  to  insure  its  integrity. 
However,  in  the  event  that  such  repair 
is  delayed  or  not  made,  the  employer  of 
the  exposed  "bystander  employees" 
must  designate  a  "competent  person"  to 
evaluate  the  exposure  potential,  conduct 
initial  monitoring  or  an  "exposure 
assessment,"  and  supervise  other 
required  protective  actions.  The 
evaluation  may  include  the  amount  of 
time  and  frequency  adjacent  workers  are 
exposed.  For  example,  although  passing 
through  a  contaminated  area  on  the  way 
to  perform  non-asbestos  related 
activities  is  tfx;hnically  work  which 
exposes  employees  to  asbestos,  the 
competent  person's  evaluation  properly 
may  conclude  that  no  appreciable 
exposure  is  possible  because  of  the 
brevity  cf  tht  "work"  in  the  area. 

(51  Regulated  Areas 

Paragraph  (e)  General  Industry, 
Construction  and  Shipyard  Employi.ient 
.Standards.  Regulated  areas  are  a 
traditional  component  of  CSHA  health 


standards.  They  segregate  both  the  work 
and  the  worker  so  as  to  better  regulate 
the  work,  and  to  protect  uninvolv^ 
employees  from  exposure.  The  1986 
standards  required  regulated  areas  for 
work  above  tfie  PELs  and  in 
construction,  for  demolition,  renovation 
and  removal  activities.  The  final 
standards  require  that  regulated  areas  be 
established  where  the  PELS  are  Ukely  to 
be  exceeded,  and  under  the  construction 
and  shipyard  employment  standards, 
where  Class  I.  H  and  III  asbestos  work 
is  performed.  These  requirements  are 
substantivelv  similar  to  those  proposed 
in  1990. 

The  basic  requirements  of  the 
regulated  areas  are  the  same  for  all  three 
standards.  They  are'changed  from  the 
current  standard  to  more  coherently 
reflect  the  rest  of  the  standard's 
provisions.  For  example,  paragraph 
(e](2)  which  requires  the  regulated  area 
to  be  "demarcated  to  minimize  the 
number  of  persons  within  the  area,  and 
to  protect  persons  outside  the  area  from 
exposure  to  airborne  concentrations  of 
asbestos"  has  been  changed  in  two 
ways.  The  phrase  "in  any  manner,"  has 
been  deleted.  Since,  paragraph  (g) 
requires  critical  barriers  for  Class  I  and 
II  work,  and  paragraph  (k)  requires 
warning  signs  outside  regulated  areas, 
demarcation  must  incorporate  barriers 
and  signs  where  otherwise  required. 

OSHA  has  also  deleted  the  phrase  "in 
excess  of  the  TWA  and/or  excursion 
limit"  in  the  construction  and  shipyard 
employment  standards  to  describe  the 
level  of  protection  intended  to  be 
offered  persons  outside  the  regulated 
area.  Since  OSHA  has  determined  that 
a  still  significant  risk  remains  below  the 
PELS,  intended  protection  should  not  be 
limited  to  protecting  down  to  these 
levels.  OSHA  noted  in  its  1990  proposal 
that  in  the  construction  standard,  "the 
regulated  area  controls  are  proposed  to 
apply  even  when  exposiires  may  be  less 
than  the  newly  proposed  PEL  of  0.1  f/ 
cc"  (55  FR  at  29716),  however,  no 
change  was  proposed  for  the 
"demarcation"  provision.  Paragraph 
(e)(3)  is  unchanged  and  continues  to 
limit  access  to  regulated  areas  to 
"authorized  persons." 

The  final  regulated  area  requirements 
for  construction  and  shipyard  industry 
delete  former  and  proposed  (e)(6), 
which  dictated  when  negative  pressure 
enclosures  (NPEs)  must  be  erected,  and 
various  duties  required  of  the 
"competent  persons""to  ensure  integrity 
of  the  regulated  area  and  enclosure. 
Under  OSHA's  former  approach. 
negative  pressure  enclosures  were,  in 
many  cases,  how  construction 
employers  should  have  demarcated 
their  regulated  areas.  OSHA  focused  on 


Federal  Register  /  Vol.  59.  No.  153  /  Wednesday,  August  10,  1994  /  Rules  and  Regulations 


40983 


the  role  of  such  enclosures  in  providing 
"bystander  protection."  In  these  final 
standards,  OSHA  is  repositioning  the 
NPE  provisions  to  paragraph  (g), 
"methods  of  compliance."  There,  these 
systems  are  required  to  reduce 
exposures  of  the  employees  who  are 
disturbing  the  asbestos  who  are  inside 
the  enclosures,  as  well  as  employees 
outside  the  enclosure. 

(6)  Exposure  Assessment  and 
Monitoring 

Paragraph  (d)  General  Industry.  There 
are  no  changes  to  the  exposure 
monitoring  provisions  of  the  General 
Industry'  Standard. 
-  Paragraph  (fl  Construction  and 
Shipyard  Employment  Standard.  To 
conform  with  the  newly  revised 
approach  to  categorization  of  asbestos 
work,  and  to  refiect  the  difficulties  of 
reliably  estimating  asbestos  exposures 
based  on  limited  past  or  current 
exposure  monitoring,  the  requirements 
for  exposure  monitoring  in  the  1986 
standard  have  been  changed.  First,  there 
is  a  general  requirement  lliat  all 
employers  who  have  a  workplace 
covered  by  this  standard  conduct  an 
"initial  exposure  assessment  '  at  the 
beginning  of  each  asbestos  job 
[{paragraph*(f)(2)].  Exceptions  to  this 
requirement  exist  only  for  most  Class  IV 
work.  The  "assessment"  must  be 
conducted  by  the  "competent  person." 
The  purposes  of  these  "assessments  '  are 
!o  predict  whether  exposure  levels 
during  the  planned  asbestos  work  can 
be  expected  to  exceed  the  PELs.  and 
thus  whether  additional  monitoring, 
tmd  other  precautions  are  required. 
"Initial  assessments"  are  different 
from  "initial  monitoring"  required  in 
the  1986  standards,  "initial  monitoring" 
as  used  for  processes  in  general 
industry,  was  rationally  relied  on  to 
estimate  future  exposures  for  tliat 
purpose.  Historic  monitoring  data  were 
considered  second-best  data.  The  new 
requirement  for  "initial  exposure 
assessments"  acknowledges  that  initial 
exposure  monitoring-in  many  cases 
cannot  adequately  predict  all  hjture 
exposures  on  construction  jobs.  Even  if 
monitoring  results  were  instantaneously 
<^vailable,  the  value  of  early  exposure 
monitoring  in  predicting  later  exposures 
over  a  multi-day  asbestos  job  is  limited. 
First-day  exposures  are  likely  to  h^^ 
lower  than  later  exposures,  because  they 
reflect  early  set-up  rather  than  removal ' 
activities,  conducted  in  relatively  clean 
areas  before  disturbance  may 
contaminate  the  regulated  area. 

One  purposeof  the  initial  exposure 
assessment  is  to  identify'  which  asbestos 
jobs  are  likely  to  exceed  the  PEL  in  time 
for  employers  to  install  and  implement 


the  extra  controls  required  to  reduce 
such  exposures.  Such  additional 
controls  may  consist  of  ventilation 
which  redirects  the  air  away  from  the 
over-exposed  employees,  and 
mandatory  protective  clothing  and 
hygiene  facilities  associated  with 
donning  and  removing  such  gear.  Even 
employers  who  are  planning  to  install 
full  negative  pressure  enclosures  with 
air  flushing  technology  must  conduct 
initial  exposure  assessments.  This  will 
insure  that  the  "competent  person"  has 
reviewed  the  success  of  controls  in  past 
projects,  in  order  to  evaluate  the 
planned  controls  for  the  current  project. 
Testimony  and  comment  to  the  record 
emphasized  that  the  evaluation  of 
industrial  hygienists  or  other  properly 
trained  personnel  was  essential  to 
decision  making  on  how  best  to  protect 
workers.  For  example,  David  Kirby  of 
Oak  Ridge  National  Laborator\',  agreed 
with  the  statement  that  before' there  is 
any  operation  involving  asbestos 
containing  material,  the  industrial 
hygiene  staff  makes  a  determination  as 
to  whether  that's  likely  to  be  a  high  risk, 
relatively  high  risk  or  a  low  risk 
operation  (Tr.  197).  Other  participants 
endorsed  requiring  advance  assessment 
of  asbestos- disturbing  jobs  (see  e.g 
ORG,  Ex.  145,  p.  6).  * 

The  former  "initial  monitoring" 
provisions  allowed  use  of  historic  data. 
OSHA  now  requires  the  evaluation  of 
data  from  earlier  asbestos  jobs  to 
estimate  exposures  on  new  jobs. 
However,  the  "data"  reviewed  are  more 
than  air  monitoring  results.  This  record 
has  convinced  the  Agency  that 
consideration  of  factors  in  successfully 
controlling  asbestos  exposures  needs  to 
be  a  part  of  the  assessment.  In  addition 
to  measurement  results,  the  assessment 
must  review  relevant  controls  and 
conditions,  factors  that  influence  the 
degree  of  exposure.  These  include,  but 
are  not  limited  to,  the  degree  and 
quality  of  supervision  and  of  employee 
trTiining.  techniques  used  for  wetting  the 
ACM  in  the  various  circumstances 
encountered,  plaring  and  repositioning 
the  ventilation  equipment,  and  impacts 
due  to  weather  conditions.  The 
assessment  therefore  must  be  based  on 
the  compeVnt  per^un's  review  of  all 
aspects  of  the  emplover's  performance 
doing  similar  jobs.  Only  if  similar 
controls  are  used  and  the  work 
supervised  bv  the  same  or  similarlv 
trained  personnel,  may  past  data  be 
relied  on.  In  addition,  the  results  of 
initial  monitoring  rt?quired  if  feasible, 
must  infonn  the  competent  person's 
assessment.  Judgment  of  the  "competent 
person"  is  required  when  reviewing 
records  of  past  work.  For  example,  even 


where  an  employer's  earlier  glove  bag 
removals  produced  some  exposures 
above  the  PEL,  if  more  recent  glove  bag 
removals  by  the  same  crew  show  no 
exceedances.  the  "competent  person" 
may  be  warranted  in  predicting  that  the 
current  job  performed  by  the  same  crew 
will  be  well  controlled  and  exposures 
will  not  exceed  the  PELs. 

The  other  basis  allowed  for  an  initial 
exposure  assessment  is  "objective  data" 
to  show  that  it  is,  in  effect,  impossible 
fora  job  to  result  in  excessive 
exposures.  The  1986  standard.  1926  58 
paragraph  (n(2)(ii),  allowed  such  data  to 
demonstrate  that  the  "product  or 
material  containing  asbestos  caimot 
^•^ase  *  •  •  (excessive)  concenti^tions 

*  ."  Since  the  record  of  this 
proceeding  shows  that  almost  all 
asbestos  products  may  in  time  become 
hazardous,  if  for  exaniple,  their  matrix 
becomes  disturbed,  the  activity,  as  well 
as  the  material,  is  the  exposure-limiting 
factor.  OSHA  therefore  now  allows  a 
showing  that  a  specific  activity 
involving  a  product  is  incapable  of 
producing  exceedances.  The  "objective 
data"  must  demonstrate  that  under  "the 
work  conditions  having  the  greatest 
potemial  for  releasing  asbestos."  an 
activity  coupled  with  a  specific 
material,  sim.ply  cannot  resuU  in 
excessive  concentrations. 

OSHA  cannot  predict  all  the 
combinations  of  activity  and  product 
v^hich  will  meet  this  test.  OSHA 
believes  instead  that  consti-uction 
empiovers  should  be  given  the 
respuiisibiii'iv  for  making  these 
determinations  for  their  particular  work. 
Howevfr,  on  the  record  of  this 
proceeding,  they  would  appear  to  be 
limit-,?d  to  Class  iV  activities,  or  certain 
^Class  III  activities  such  as  limited 
'removal  of  intact  asbestos  containing 
gaskets  using  wet  methods  and 
containment  meth.-xis.  OSHA  notes  that 
under  no  conditions  can  a  Class  I 
removal  qualify  for  this  exemption; 
based  0:1  the  reco.^d  of  this  rulemaking, 
every  removal  activity  involving  TSl 
and  surfacing  ACM  is  capable  of 
releasing  iVfers  above  the  PEL. 

There  are  separate  provisions 
regarding  a  j'negative  initial  exposure 
asses.snienl    which  is  a  demonstration 
that  the  activity  involving  the  a«;best(is 
material  is  unlikely  under  all 
foreseeable  conditions  to  result  in 
concentrations  above  the  PELs. 

The  competent  person  must  exercise     ' 
judgment  in  performing  these  exposure 
assessments.  For  example,  if  initial 
monitoring  is  evaluated  the  first  dav's 
measurements  which  reflect  set-up 
activities  may  not  adequateiv  predict 
later  exposures  on  a  removal  job.  The 
cdmpetent  person  should  e.vamine  both 
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the  Tirst  day's  exposures  and 
comparable  full  job  exposure  data  from 
other  comparable  jobs,l»efore  a 
conclusion  is  reached  that  exposures  on 
that  job  will  not  exceed  the  PELs. 

In  large  measure,  the  required  bases 
for  making  a  "negative  exposure 
assessment"  in  the  revised  construction 
standard  are  the  same  criteria  which 
would,  under  the  1986  standard,  have 
allowed  an  employer  to  claim  an 
exemption  from  initial  monitoring  based 
on  "historic  data."  The  standard  makes 
it  more  difficult  to  base  an  initial 
exposure  assessment  on  historic  data 
than  did  the  previous  provision  for 
initial  determination.  Now,  the 
assessment  must  consider,  the 
experience  and  training  of  the  crews. 
Therefore,  the  standard  now  requires 
that  a  negative  exposure  assessment 
must  compare  crews  with  comparable 
experience  and  training,  an  employer 
cannot  compare  untrained  and 
inexperienced  crews.  And  no  "negative 
exposure  assessment"  can  be  made  if 
the  crews  which  disturb  asbestos  in  the 
current  job  are  untrained.  OSHA 
believes  that  a  major  factor  in  the 
effectiveness  of  all  control  systems  for 
removing  asbestos-containing  materials 
is  the  experience  and  training  of  the 
contractdt"and  employees.  Evidence  in 
the  record  shows  dramatic  reductions  in 
exposure  levels  as  untrained  employees 
learned  proper  glove  bag  techniques  (see 
e.g.,  the  NIOSH  study.  Ex.  125). 

The  lack  of  a  "negative  exposure 
determination"  usually  indicates  that 
workers  are  not  experienced/trained  or 
that  a  job  is  complex.  In  such  situations, 
additional  protections,  less  dependent 
on  experience  of  the  workers,  or  the 
complexity  of  the  job.  should  be 
required.  Thus,  critical  barriers  are 
required  in  all  Class  I  and  II  work,  and 
for  Class  III  work,  plastic  barriers  am 
required,  where  negative  exposure 
assessments  are  not  produc  ;d.  If  the 
employer  cannot  assure  that  levels  will 
be  minimized,  protection  against 
migration  of  asbestos  dust  must  be 
provided.  Similarly,  if  excessive  levels 
are  possible,  employees  in  all  classes 
must  be  protected  by  respirator  use  and 
the  standard  so  requires. 

OSHA  believes  its  approach  balances 
the  concern  that  asbestos  exposure 
levels  vary  from  job  to  job  and  may  be 
non-predictive  of  future  lovi^ls  with  the 
Agency's  knowledge  gained  from  long- 
term  enforcement  of  the  asbestos 
standard,  that  different  employtTs  have 
different  "track  records."  The  ne^'ntive 
initial  exposure  assessment  provisions 
require  consideration  of  factors  which 
have  been  identified  as  influent  ins  tho 
variability  of  results.  In  fact,  nno 
(onimcnter  stated  that  "'   *   *  it  is 


invahd  to  predict  that  any  particular 
operation  is  always  below  the  PEL," 
identified  critical  contributing  variables 
as  "the  materials,  work  practices  and 
experience  of  the  crew"  (Ex.  7-52). 
OSHA  is  requiring  the  "negative 
exposure  assessment"  to  be  based  on 
these,  among  other,  factors.  OSHA 
emphasizes  that  a  "negative  exposure 
assessment"  does  not  predict  exposure 
levek  beyond  a  particular  job.  A  new 
assessment  must  be  produced  ^ach  time 
another  job  is  undertaken.  Employers 
may  evaluate  repetitive  operations  with 
highly  similar  characteristics,  as  one 
job,  such  as  cable  pulling  in  the  same 
building,  so  long  as  the  historic  data 
used  also  reflect  repetitive  operations  of 
the  same  duration  and  frequency. 

In  sum,  OSHA  believes  data  specific 
to  the  building,  contractor  and 
employees  is  helpful  in  predicting 
exposures  when  the  same  variables 
apply.  The  lack  of  such  data  should 
require  additional  precautions. 
Additionally,  unless  there  is  a  "negative 
exposure  assessment,"  the  employer 
must  continue  to  conduct  periodic 
monitoring.  Periodic  monitoring,  in  a 
change  from  the  1986  construction 
standard,  now  is  required  within  the 
regulated  areas  of  Class  I  and  Class  II 
asbestos  jobs  and  for  Class  III  asbestos 
work  where  the  initial  assessment 
projects  that  the  PEL  is  reasonably  likely 
to  be  exceeded.  In  these  operations  the 
employer  is  to  perform  daily  monitoring 
representative  of  the  exposure  of  each 
workers  performing  these  tasks.  The 
provisions  allowing  discontinuance  of 
monitoring,  additional  monitoring, 
observation  of  monitoring  are 
unchanged. 

Although  not  a  remanded  issue, 
several  participants  discussed  the 
subject  of  a  clearance  fiber  level  to 
determine  when  a  regulated  area  could 
be  reoccupied  following  asbestos 
operations.  Some  supported  use  of  a 
clearance  level  with  aggressive  sampling 
and  analysis  in  accredited  laboratories 
(Ex.  141.  143).  Most  who  supported  a 
ckcirance  level  stated  support  for  the 
.^HHR.^  level  of  0.01  f/cc  or  background 
fiber  level  (40  CFR  736.90).  A 
representative  of  the  US  Navy  felt  that 
measurement  of  the  quality  of 
abatpment — a  clearance  level — was 
needfd.  but  that  it  should  not  be 
considered  to  be  a  "health  standard" 
(Ex  7-52).  In  a  similar  vein,  the 
Resilient  Floor  Covering  Institute  (Ex. 
147,  Tr.  279)  and  a  representative  of  the 
American  Paper  Institute  pointed  out 
that  a  permissible  exposure  limit  and  a 
clearance  level  are  not  the  same  and 
should  not  be  confused;  the  former  is 
heahh-ba.sed  and  the  latter  a  measure  of 
cleanliness  (Ex.  7-74).  Mr.  Churchill  an 


asbestos  consultah*.  supported  a 
clearance  requirement  and  felt  that  the 
person  performing  this  measurement 
should  be  an  independent  entity  (Ex.  7- 
95).  As  mentioned  earlier,  the  Shipyard 
Employment  Standards  Advisory 
Committee  recommended  adoption  of  a 
clearance  level  of  0.04  f/cc  measured 
non-aggressively  (Ex.  7-77)^  The 
submission  of  the  Monsanto  Company 
expressed  their  desire  that  OSHA  not 
adopt  a  clearance  requirement  (Ex.  7- 
125). 

OSHA  has  not  included  a  provision 
for  a  specific  "clearance  level"  in  these 
revised  standards,  hi  reviewing  the 
record,  there  is  no  clear  evidence  of  a 
linkage  between  such  a  requirement  and 
subsequent  lessening  of  worker 
exposure.  Clearly,  regulated  areas  must 
be  cleaned  following  asbestos  work. 
However,  designation  of  a  specific  fiber 
level  which  must  be  attained  before  an 
area  can  be  reoccupied  does  not  appear 
to  be  necessary  for  worker  health  when 
all  other  provisions  of  the  standard  are 
complied  with.  Meeting  the 
requirements  of  the  standards  will 
protect  workers  and  bystander 
employees  and  will  prevent  the 
migration  of  fibers  from  the  work  area. 
The  docket  contains  some  data 
indicating  that  attainment  of  a  clearance 
level  (either  background  or  0.01  f/cc) 
does  not  conclusively  predict  fiber 
levels  which  will  occur  in  formerly 
regulated  areas  (Ex.  1-23, 162-19). 
Therefore.  OSHA  has  not  included  a 
quantitative  cutoff  to  determine  whether 
a  work  area  has  been  adequately  cleaned 
to  allow  re-entry,  rather  the  standards 
now  require  that  the  information 
regarding  the  final  monitoring  of  the 
prior  work  be  provided  to  those 
reoccupying  the  area.  However.  OSHA 
recognizes  the  need  for  adequate 
cleaning  of  the  worksite  following 
disturbance/removal  of  asbestos. 

(7)  Methods  of  Compliance 

-Paragraph  (f)  General  Industry. 
OSHA  proposed  several  changes  to 
the  methods  of  compliance  provisions. 
One  was  to  require  specific  work 
practice  and  engineering  controls  for 
brake  and  clutch  repair;  another  was  to 
regulate  the  maintenance  of  asbestos- 
containing  flooring  by  prohibiting 
certain  kinds  of  work  practices  and 
requiring  others;  the  third  was  to  require 
that  engineering  and  work  practice 
controls  to  achieve  the  newly  reduced 
PEL  of  0.1  f/cc  be  phased-in  to  coincide 
with  the  imposition  of  the  EPA  ban  for 
various  industrial  sectors  which 
manufacrture  asbestos  containing 
material  (see  55  FR  29721-29726).  The 
final  general  industry  standard  retains 
the  conceptual  outline  of  these 
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proposed  changes;  however  the  details 
differ. 

Brake  and  Clutch  Repair 

OSHA  is  adding  a  mandatory 
appendix  to  its  asbestos  standard  for 
general  industry  and  to  the  shipyard 
employment  standard.  This  appendix 
specifies  the  engineering  controls  and 
work  practices  to  be  followed  during 
brake  and  clutch  work.  Two  methods  of 
control  are  "preferred."  the  enclosure/ 
HEPA  vacuum  method  and  the  low 
pressure/recycle  method.  In  operations 
in  which  such  work  is  infrequent  (i.e., 
establishments  performing  fewer  than  5 
brake  jobs  per  week),  simple  wet 
methods  are  included  among  the 
"preferred"  controls.  Also,  use  of 
"equivalent"  methods  of  control  is 
permitted. 

In  the  July  20, 1990  proposed  revision 
of  the  general  industry  asbestos 
standard,  OSHA  proposed  that  the 
employer  comply  with  the  standard  by 
implementing  one  of  three  specified 
methods  of  engineering  controls  and 
work  practices  to  control  asbestos 
exposure  during  automotive  brake  and 
clutch  repair  and  assembly  operations. 
These  methods  were  the  enclosed 
cylinder/HEPA  vacuum  system,  the 
spray  can/solvent  system,  and  the  wet 
brush-recycle  method.  Detailed 
requirements  for  these  three  methods 
were  set  out  in  proposed  Appendix  F. 
Once  having  properly  used  one  of  these 
methods,  the  employer  would  have  been 
exempt  from  other  requirements  of  the 
standard.  OSHA  preliminarily  found 
that  the  use  of  these  methods  would 
routinely  result  in  exposure  levels 
below  the  PEL.  The  proposal  also  would 
have  allowed  the  employer  to  comply 
with  the  standard  by  using  an 
"equivalent"  method,  which  follows 
UTitten  procedures,  which  the  employer 
demonstrates  can  achieve  results 
equivalent  to  Method  A,  [the  enclosed 
cylinder/HEPA  vacuum  system. 
Proposed  1910.1001  {f)(x)'l.  This 
proposed  revision  differed  from  the 
1986  standard  in  two  ways.  The  earlier 
standard  set  out  two  methods  of 
reducing  exposure  in  a  non-mandatory 
appendix.  Secondly,  the  controls 
themselves  are  somewhat  different;  one 
method,  the  wet  brush-recycle  method, 
was  added;  the  enclosed  cylinder/HEPA 
vacuum  system  was  revised;  and  the 
spray  can/solvent  system  is  retained. 
OSHA  endorsed  these  three  methods 
based  primarily  on  the  results  of  a 
NIOSH  study  completed  after  the  1986 
standard  which  found  that  all  three 
methods  effectively  reduced  exposure 
levels  during  brake  drum  servicing 
operations  to  below  the  proposed  PEL  of 
0.1  f/cc(Ex.  1-112). 


In  the  final  standard  OSHA  lists  two 
"preferred  methods,"  the  wet-brush 
recycle  methods  and  the  enclosure/ 
HEPA  vacuum  system.  OSHA  is 
deleting  the  solvent/spray  method  from 
the  list  of  preferred  methods.  OSHA  still 
is  listing  the  above  two  methods  as 
"preferred,"  but  the  description  of  these 
methods  is  more  generic  than  in  the 
proposal,  so  as  not  to  preclude  use  of 
methods  which  differ  from  those 
described  in  the  proposal  in  minor  ways 
which  are  unlikely  to  affect  their 
efficiency.  In  addition,  specific  training 
provisions  are  added  to  ensure  that 
work  practices  are  effectively  followed. 

Like  the  proposal,  "equivalent" 
methods  are  allowed  so  long  as  required 
training  is  held.  The  employer  must 
show  that  the  "equivalent"  method  can 
reliably  achieve  exposures  below  the 
PEL  in  the  workplace  conditions  where 
the  method  is  sought  to  be  used.  In 
addition  employers  using  such 
"equivalent"  methods  must  demonstrate 
by  exposure  data  from  their  workplaces 
using  the  equivalent  method,  or  by 
reference  to  exposure  data  representing 
conditions  similar  to  their  workplace 
that  the  anticipated  exposure  reduction 
in  fact,  has  been  achieved.  OSHA 
believes  that  these  changes  will  allow 
employers  to  choose  among^arious 
proven  approaches  and  encoilrage  the 
development  of  new  devices  and 
practices  which  effectively  reduce 
exposures  in  brake  and  clutch  repair 
facilities. 

Considerable  comment  and  testimony 
were  submitted  to  the  record  by  the 
public  concerning  OSHA's  proposed 
revisions  on  protection  for  automotive 
repair  workers.  Information  concerning 
additional  methods  to  achieve  asbestos 
control  during  brake  repair  was 
submitted.  These  additional  methods 
include  HEPA  vacuum  systems  without 
an  enclosed  cylinder  (Ex'.  7-104).  using 
water  spray  instead  of  solvent  spray  (Ex. 
7-104.  7-04),  enclosures  shaped  other 
than  cylindrically  (Ex.  7-127).  and 
collecting  the  drips  of  spravs  from  the 
solvent  spray  method  (Ex.  i-84). 

Some  commenters  claimed  that  OSHA 
should  not  require  any  specific  method 
of  reducing  airborne  asliestos  exposure 
to  brake  and  clutch  repair  workers,  but 
merely  require  that  the  PEL  be  achieved 
(Ex.  7-31,  7-43.  7-79.  7-104.  7-146). 
Other  commenters  pointed  out  that  most 
brake  service  operations  are  performed 
by  small  businesses  that  lack  resources 
to  evaluate  control  devices  (Ex.  1-112). 
Evidence  submitted  concerning  the 
airborne  asbestos  fiber  levels  produced 
by  the  use  of  most  of  the  suggested 
methods  showed  exposures  consistently 
below  the  proposed  PEL  of  0.1  £/cc. 


Various  comments  concerned  the 
"wet  brush-recycle  method."  A 
developer  of  an  enclosure  method  for 
brake/clutch  repair  asbestos  control, 
recommended  that  the  term  be 
broadened  to  allow  "more  latitude  in 
design  preference  for  the  manufacturer" 
(Ex.  162-41).  He  suggested  that  the 
name  be  changed  to  "low  pressure/wet 
cleaning"  method.  He  also  asked  that 
OSHA  use  a  more  general  term  to 
describe  the  preferred  enclcKure 
method,  objecting  to  specification  of  its 
shape  as  cylindrical.  OSHA  agrees  that 
the  shape  of  the  enclosure  need  not  be 
specified  and  that  the  term  suggested, 
"negative  pressure  enclosure/HEPA 
vacuum  system,"  was  appropriate. 

Similarly.  R.  Wagner  of  BP  of  America 
felt  that  it  was  not  necessary  that  the 
wet  brush/recycle  method  actually 
include  a  brush  and  presented 
monitoring  results  indicating  effective 
fiber  control  when  spraying  on  the 
solution  without  brushing  (Ex.  7-24). 
OSHA  agrees  that,  although  a  brush  is 
useful  in  cleaning  the  components,  the 
preferred  method  will  be  designated  low 
pressure/wet  cleaning  and  will  not 
specify  the  use  of  a  brush. 

A  manufacturer  of  a  low  pressure/wet 
cleaning  apparatus,  objected  to  OSHA 
requiring  use  of  an  aqueous  solution  in 
the  machine  (Ex.  162-1).  OSHA 
understands  that  the  organic  solution  in 
the  apparatus  is  a  degreaser  used  as  a 
parts  cleaner.  Mr.  Swartz  in  testimony 
explained  that  solvents  are  used  as 
degreasers.  but  that  most  brake  work      , 
does  not  require  degreasing — ^he 
estimated  that  only  once  per  200  to  300 
brake  jobs  would  such  a  solvent  be 
needed  (Tr.  1843).  OSHA  has 
detRnnined  that  it  will  maintain  the 
requirement  that  aqueous  solutions  be 
usee!  in  this  procedure  to  control 
ashesJos  fiber  levels.  OSHA  further 
warns  of  the  potential  danger  of  solvent 
use  in  these  operations  and  that  use  of 
soK  i-nts.  which  are  often  flammable  and 
may  bt-  carcinogenic,  must  be 
undiTidken  with  great  care.  OSHA  also 
stn^ssp-  fhe  need  for  low  pressure 
appiifHtion  of  the  solution  to  the 
surfaces  during  this  operation  to  avoid 
asbestos  fiber  release  and  the  necessity 
that  the  asbestos-contaminated  solution 
not  be  allowed  to  drv  on  surfaces. 

A  manufacturer  of  a  wet  brush-recycle 
type  brake  cleaner.  Hilgren  of  Kleer  Flo, 
offered  the  following  advice  to  users  of 
this  nitthod  regarding  disposal  of  waste: 
"Our  recommended  method  of  disposal 
is  to  simply  add  adsorbent  material  such 
as  "lloor-dry"  to  the  waste  bag.  Then 
direct  the  flow  through  brush  into  the 
bag  containing  the  ateorbent  material. 
Allow  the  machine  to  pump  the 
solution  from  the  reservoir"  (Ex.  7-117). 


40986    Federal  Register  /  Vol.  59,  No.  153  /  Wednesday,  August  10,  1994  /  Rules  and  Regulations 


Most  relevant  comments  supported 
the  effectiveness  of  two  of  the  three 
proposed  "preferred"  methods:  the 
enclosure/HEPA  vacuum  method  and 
the  wet  wash/recycle  system.  However, 
substantial  oppositiSn  was  directed  at 
OSHA's  preference  for  the  solvent  spray 
system.  For  example,  George  Swartz, 
Director  of  Safety  for  Midas 
International  Corporation  testified  that 
"the  utilization  of  an  aerosol  system  is 
ludicrous"  (Tr.  1840).  One,  some  of  the 
solvents  used  in  commercial 
preparations  are  suspect  carcinogens. 
Two,  use  of  a  spray  can  does  not 
reliably  control  exposures  dae  to 
asbestos  dust  in  the  brake  assembly, 
because  of  the  difficulties  of  removing 
the  drum,  and  that  after  removal 
asbestos  containing  dust  in  the  assembly 
cannot  easily  be  reached  by  a 
aerosolized  spray.  Three,  certain  solvent 
sprays,  according  to  Mr.  Swartz,  can 
damage  friction  material  and  the  rubber 
parts  of  the  cups  which  force  the  brake 
shoe  out  to  the  drum  (Tr.1840-46). 
Another  witness.  James  E.  Clayton, 
testified  that  "you  can't  take  a  can  of 
compressed  solution  like  this  (Gunk 
brake  cleaner)  and  just  spray  it  nn  dry 
dust  without  it  getting  into  the  air."  (id 
at  1914-15). 

The  National  Automobile  Dealers 
Association  (NADA)  agreed  in  its  post- 
hearing  comment  that  the  use  of  spray 
can  with  certain  solvents  is  potential iy 
dangerous,  and  suggested  that 
nonhazardous  sprays  or  aerosols  be 
allowed  (Ex.  150).  Another  participant 
described  an  occasion  in  which  the 
spray  can  was  accidentally  dropped, 
punctured,  and  released  solvent  into  the 
work  area  (Ex.  7-24).  The  safety  director 
at  Fruehauf  Trailer  Operations,  asked 
"why  is  it  necessary  to  use  a  solvent  as 
opposed  to  water?  *   *   •  why  couldn't 
it  be  used  in  place  of  a  solvent  in  the 
performance  of  brake  and  clutch  work?  " 
(Ex.  7-4).  Mr.  Swartz  agreed  that 
"simple  water  and  detergent  can  be  as 
effective"  (Ex.  1-176)  However,  he 
.  insisted  that  it  be  a  gentle  mist  of  water 
and  that  resulting  drips  be  cauf;ht  and 
proper  disposal  carried  out  (Tr.  1852]. 

OSHA  agrees  vvith  these  comments 
iind  witnesses.  The  Agency  notes  that 
some  of  the  solvents  containod  in  the 
sppjy  cans  used  to  spray  brake 
assemblies  present  significant  health 
risks.  As  a  matter  of  public  health 
policy,  it  is  better  not  to  list  as 
preferred,  a  compliance  method  which 
introduces  another  hazardous  suhstnnre 
into  the  breathing  zone  of  the  worker 

Further,  the  effectiveness  of  the 
solvent/spray  method  is  compromi.scd 
by  the  reported  need  to  use  additional 
force  to  remove  asbestos  dep<isitod  in 
the  brake  assembly,  which  the  spr.iy 


cannot  reach.  Additionally,  comment 
and  testimony  indicate  that  the  force  of 
the  aerosol  spray  by  itself  can  make 
airborne  the  asbestos-containing  dust. 
OSHA  noted  in  the  proposal,  that  the 
spray/solvent  can  method  produced  the 
highest  airborne  concentrations  of  the 
methods  tested  by  NIOSH  (55  FR  at 
29724).  OSHA  notes  that  although  it 
based  its  endorsement  of  the  solvent/ 
spray  method  on  the  NIOSH  study,  as 
Mr.  Swartz  pointed  out.  "the  issue  of 
the  residual  dust  left  in  a  drum,  I  don't 
think,  was  properly  addressed  in  that 
study  •  *   *  (In)  the  real  world,  *   *   * 
the  mechanic  will  either  dump  it  on  the 
ground  or  he'll  dump  it  in  a  garbage  can. 
At  the  end  of  the  day  he's  going  to 
sweep  the  floor,  and  he's  sweeping  the 
dust  up"  (Id  at  1845). 

Thus,  in  this  final  standard  the  spray/ 
solvent  can  method  is  no  longer  a 
"preferred  n  fthod."  the  use  of  which 
will  exempt  cinployers  from  other 
provisions  of  the  standard.  Although  the 
standard  does  not  prohibit  the  use  of 
solvent  sprays  in  brake  and  clutch 
repair  to  control  asbestos  exposure, 
employers  will  have  to  comply  with 
other  pnrovisions  in  the  asbestos  and 
other  standards  when  using  the  method. 
Initial  monitoring  must  be  undertaken 
to  assure  that  exposures  are  likely  to 
remain  under  the  PEL.  provisions  of  the 
hazarii  communication  standard  relating 
to  communicating  the  hazard  potential 
of  the  solvent  used,  and  training 
employees  in  avoiding  exposure  to  such 
solvent  must  be  complied  with. 
Employees  must  be  specifically 
informed  that  the  solvent/spray  method 
is  not  preferred,  and  OSHA's  reasons  for 
that  det;ision  must  be  explained  to 
them,  as  part  of  that  training.  Employers 
must  provide  for  the  prompt  cleanup  of 
all  asbestos  containing  liquid  or  debris 
which  is  produced  by  any  brake 
cleaning  method,  including  a  solvent/ 
spray.  Thus,  solvent-wetted  asbestos 
containing  material  must  be  HEPA 
vacuumed  when  it  reaches  the  ground, 
because  waiting  will  result  in  dried  and 
airbtjrne  dust. 

Among  the  methods  tested  by  NIOSH 
was  the  use  of  a  HEPA  vacuum  alone, 
without  enclosure.  The  National 
Automobile  Dealers  Association 
repr'sentative.  D.  Greenhaus. 
encouraged  OSHA  to  include  this  in  its 
list  of  preferred  methods  of  asbestos 
control  in  brake  work  stating  that  this 
was  the  method  alreadv  in  use  in  manv 
places  (Ex.  7-104).  The  Shechy  (NIOSH) 
study  noted  that"  *   *   *  the  drums  must 
be  rcmuvr  d  before  the  vacuum  cleaner 
can  be  used,  thus  there  is  a  potential  for 
asbestos  release  during  drum  removal" 
(Ex.  1-112).  and  P.  Carpenter  of  Nilfisk 
statf'd  ?'!tlhe  greatest  potential  for 


exposure  occurs  when  the  brake  druxn  is 
first  removed"  (Ex.  7-140).  OSHA 
agrees  that  the  potential  for  exposure 
during  drum  removal  before  the  HEPA 
vacuum  can  be  used  precludes  listing 
including  this  as  a  preferred  method. 
Moreover,  NIOSH  found  that  HEPA 
systems  alone  do  not  clean  the  brake 
components  as  effectively  as  the  other 
methods  (Ex.  1-112).  Mr.  Greenhaus 
also  recommended  that  OSHA  prohibit 
three  activities  during  brake  operations- 
dry  brushing,  air  hose  cleaning  and  use 
of  non-HEPA  vacuums.  NIOSH  agreed 
that  such  prohibitions  are  necessary  and 
OSHA  concurs. 

One  related  issue  is  whether  to 
require  respirator  use  for  employees 
when  changing  filters  or  bags  from 
vacuums.  OSHA  proposed  that  they  not 
be  required;iyhen  changing  HEPA 
filters,  noting  that  filter  changes 
occurred  infrequently,  recorded  fiber 
levels  during  changes  were  not 
excessive,  and  other  requirements 
triggered  by  respirator  use,  such  as 
medical  examinations  and  fit  testing 
procedures,  did  not  appear  to  confer  any 
significant  benefit  to  employees.  One 
participant.  Mr.  Clayton,  who  initially 
disagreed  with  OSHA's  proposal  not  to 
require  respirators  for  filter  changes, 
clarified  that  the  aricLllary  requirements 
for  a  respirator  program,  "would  scare 
evervbody  away  from  wanting  to  do  it 
*  *  *  and  would  be  a  rather  heavy 
burden  for  most  employers"  (Tr.  1931). 
Mr.  Clayton  pointed  out  that  exposure 
potential  existed  not  only  during  filter 
changes,  but  during  vacuum  bag 
changes  as  well.  He  further  pointed  out 
that  although  HEPA  filter  changes  were 
infrequent,  bags  "could  be  changed  as 
often  as  every  three  to  five  weeks  by  a 
shop"  (Id  at  1929).  Mr.  Clayton 
described  two  systems  of  ensuring  that 
bag  changing  does  not  expose 
employees  to  asbestos  containing  dust. 
L'nder  one  system  the  bag  is  collected 
under  negative  pressure;  under  the  other 
the  bag  is  made  from  non-woven 
material  and  is  "virtually 
undestructible."  OSHA  has  concluded 
that  so  long  as  filters  and  vacuum  bags 
are  changed  using  work  practices  to 
minimize  rupture  and  spillage,  exposure 
from  that  act^vity  will  be  de  minimis, 
and  respirator  use  is  not  required  to 
protect  emplo\'ees.  Accordingly, 
additional  work  practices  relating  to 
filter  changes,  when  a  vacuum  is  used. 
are  included  in  the  standard. 

OSHA  is  allowing  another  method  to 
be  used  in  shops  in  which  brake  work 
comprises  only  a  minor  portion  of  the 
workload,  and  thus  where  employee 
exposure  is  infrequent  and  minimal.  For 
those  shops  in  which  brake  work  is 
infrequent,  OSHA  has  determined  to 
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allow  the  use  of  a  wet  method  of  control 
as  a  "preferred"  method.  Therefore,  in 
facilities  in  which  no  more  than  5  pairs 
of  brakes  or  5  clutches,  or  some 
combination  totaling  5,  are  repaired 
each  week,  the  mechanic/technician 
may  control  potential  asbestos  exposure 
through  the  use  of  a  pump  sprayer 
fbottle)  containing  water  or  amended 
water  to  wet  down  the  drum  or  clutch    ^ 
housing  before  it  is  removed  and  to 
control  fiber  release  during  subsequent 
activities.  The  mechanic  may  use  other 
implements  to  deliver  the  water  such  as 
a  ^garden  hose;  however,  the  resulting 
waste  water  generated  must  be  caught 
and  properly  disposed  of  without 
allowing  it  to  dry  on  any  surfaces. 
OSHA  anticipates  that  the  use  of  a  spray 
bottle  will  be  adequate  to  control  the 
dust  without  generating  a  large  volume 
of  waste  water,  however  any  waste 
water  generated  must  be  disposed  of 
properly.  OSHA  applied  a  qualitative 
analysis  using  its  risk  management 
expertise  in  making  the  decision  that 
allows  less  effective  controls  for 
facilities  that  do  5  or  fewer  brake  and  5 
or  fewer  clutch  repair  jobs  per  week. 
Relevant  factors  were  the  magnitude  of 
the  risk  of  asbestos  caused  disease 
estimated  in  the  1985  risk  assessment  at 
levels  of  exposure  in  vehicle  repair 
facilities,  the  duration  of  exposure,  and 
the  practicality  of  using  controls  in  the 
industry. 

In  describing  the  usual  work  practices 
of  mechanics  performing  brake  jobs,  Mr. 
Swartz  of  Midas  Corporation  reported 
that  it  was  occasionally  necessary  for 
the  mechanic/technician  to  dislodge  a 
"frozen"  brake  drum;  this  was  usually 
performed  by  striking  it  with  a  hammer 
(Ex.  1-176).  When  perfonned  within  an 
enclosure  under  negative  pressure,  this 
operation  would  be  unlikely  to  expose 
the  worker  to  asbestos  fibers;  however, 
when  using  the  other  methods  it  is 
essential  that  the  exterior  of  the  drum, 
especially  around  the  seams,  be 
thoroughly  wetted  to  minimize  fiber 
release.  OSHA  concurs  and  thus  will 
require  that  before  attempts  are  made  to 
dislodge  a  "frozen"  brake  drum,  the 
drum  must  be  thoroughly  wetted. 

Other  comments  were  received  which 
dealt  with  minor  alterations  in  wording 
which  would  render  the  requirements 
clearer  and  more  specific  and  some  of 
these  have  been  incorporated  into  the 
language  of  Appendix  F  (Appendix  L  in 
the  shipyard  employment  standard). 
Several  participants  noted  that 
additional  activities,  such  as  inspection 
and  disassembly  of  brakes  could  also 
result  in  exposure  and  should  be 
included.  Mr,  Swartz  explained  that 
brakes  are  frequently  checked  to 
determine  whether  thev  are  defective 


and  this  involves  removal  of  the  drums 
and  results  in  potential  exposure  to 
asbestos-containing  dust  (Tr.  1843). 
OSHA  agrees  that  these  activities  should 
be  covered  by  the  ruje  and  has  included 
them  in  the  language  of  the  final  nile. 
Therefore  the  following  activities  will 
be  listed  and  will  require 
implementation  of  theprovisions  of  the 
mandatory  appendix  F  (appendix  L  in 
the  shipyard  employment  standard): 
clutch  and  brake  inspection, 
disassembly,  repair  and  assemblv. 

Mr.  Swartz  also  testified  that  brake 
shoes  are  recycled  and  new  finction 
material  is  placed  on  re-used  metal 
frames  (Tr.  1871).  A  letter  forwarded  to 
OSHA  by  EPA  Brian  Putnam.,  whose 
work  experience  included  4  vcars  of 
delivering  auto  parts  to  garages  and 
service  stations,  stated: 

*  *  *  it  is  my  obsen,atior.  that  auto  p,irts 
empioyees  face  signi.*icant  exposure  to 
asl)€stos  from  brake-shoe  cores,  brake  drums, 
and  clutches.  Not  only  do  they  store  cores  for 
exchange  with  the  manufacturers,  most  also 
turn  brake  drums  which  come  in  with  a 
*  •  *  coating  of  dust  on  them  (Ex.  1-133). 
The  asbestos  standard  1910.1001  (k)(l) 
states  that  "all  surfaces  shall  be 
maintained  as  free  as  practicable  of 
accumulations  of  dusts  and  waste 
containing  asbestos."  and  subsequently 
in  (k)(6)  specifically  states  that  ilnms 
consigned  for  disposal  which  are 
contaminated  shall  be  sealed  in 
impermeable  bags  or  other  closed 
impermeable  containers.  In  order  to 
include  materials  which  are 
contaminated  and  scheduled  for 
recycling,  not  disposal,  the  phrase  "or 
recycling"  is  added  to  this  provision 
(k)(6).  which  now  is  as  follows:  Waste, 
scrap,  debris,  bags,  containers, 
equipment  and  clothing  contaminating 
with  asbestos  consigned  for  disposal  or 
recycling,  shall  be  collected  and 
disposed  of  in  sealed  impermeable  bags, 
or  other  closed,  impermeable 
containers. 

Engineering  controls  and  good  work 
practices  should  be  implemented  at  all 
times  during  brake  servicing.  Because  of 
the  health  hazards  associated  with 
asbestos  exposure,  these  actions  must  be 
considered  even  when  the  worker 
believes  that  the  brake  shoes  do  not 
contain  asbestos. 

OSHA  received  several  comments 
pointing  out  a  need  for  training 
requirements  for  brake  and  clutch 
mechanics.  For  example  J.  Clayton  of 
Clayton  Associates,  Inc  supported  a 
training  requirement  for  brake  and 
clutch  repair  workers  citing  as  examples 
that  New  Jersey  required  one  day 
training  for  mechanics  and  that 
Man,'land  requires  training  for  thos(; 
covered  under  its  asbestos  program.  He 


estimated  the  cost  of  training  at  Si  50 
and  noted  that  certified  instructors  were 
required  in  both  these  states  (Ex.  7-127) 
OSHA  agrees  that  workers  exposed  to 
asbestos  must  be  trained  in  appropriate 
ways  to  avoid  exposure  to  airborne 
asbestos  fibers.  Therefore,  OSHA  has 
provided  a  mandatory  appendix 
outlining  the  work  practices  to  be  used 
in  performing  these  operations,  and  has 
included  a  requirement  that  brake  and 
clutch  repair  workers  receive  training  in 
the  appropriate  use  of  these  work 
practices. 

Floor  Maintenance 

Paragraph  (k)(7)  General  Industry 
Standard.  The  1986  standard  contained 
no  provisions  specifically  covering  work 
practices  on  asbestos  containing  floorinp 
materials.  In  1990.  OSHA  proposed  in 
paragraph  (f|(xi)  several  hmitations  on 
buffing  and  sanding  asbestos  containing 
flooring.  In  the  housekeeping  section  of 
the  final  OSHA  is  prohibiting  or 
limiting  three  work  practices  relating  to 
floor  maintenance  for  asbestos- 
containing  flooring  materials  and  thow? 
assumed  to  contain  asbestos.  Thev  are 
(i)  sanding  of  asbestos-containing  floor 
material  is  prohibited:  (ii)  stripping  of 
finishes  shall  be  conducted  using  low 
abrasion  pads  at  speed  lower  than  .300 
rpm  and  wet  methods;  and,  (iii) 
burnishing  or  dry  buffing  may  bo 
perfonned  only  on  asbestos-containing 
flooring  which  has  sufficient  finish  so 
that  the  pad  cannot  contact  the  asbestos- 
containing  material. 

OSHA  had  proposed  to  allow  asbestos 
containing  floor  tile  to  be  buffed  only 
with  "low  abrasion  pads  at  speeds  of 
190  rpm  or  less"  (See  55  FR  at  22752) 
However,  after  a  review  of  the  record 
OSHA  believes  that  restricting  sanding 
of  floor  materials,  limiting  the  speed 
and  abrasiveness  of  the  pads  and 
specih.ing  use  of  wet  methods  for 
stripping  floors,  and  allowing  buffmg 
only  on  finished  floors  will  protect  floor 
care  workers  from  exposure  to  airbon:e 
asbestos  fibers  while  performing  the 
maintenance  and  will  minimize  future 
exposures  due  to  deteriorating  floori.-^g 
caused  by  inadequate  maintenance. 

Paragraph  (g)  Construction  and 
Shipyard  Employment  Standards: 

The  "methods  of  compliance" 
provisions  are  the  core  of  the  revised 
standards.  They  set  generic,  optration- 
specific  and  exposure  triggered 
requirements  for  conducting  asb«stos 
work.  In  the  1986  construction  standard, 
provisions  dictating  engineering 
controls  and  work  practices  for  mtist 
construction  jobs  were  contained  in 
paragraph  (e).  governing  the  "rrgulat.  ' 
area.  '  O.SHA  belit-.es  that  paragrapii  •    . 
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the  methods  of  compliance  section,  is  a 
more  logical  home  for  these  provisions. 

Most  of  the  requirements  in  paragraph 
(g)  are  instructions  to  use  specified  work 
practices.  The  work  practice  approach 
to  controlling  asbestos  exposure  in 
construction  activities  is  widely 
endorsed.  It  is  the  model  for  NESHAP 
regulation  under  EPA  (see  40  CFR 
60.143),  most  state  regulations  and 
voluntary  consensus  guidelines.  OSHA 
has  tried  to  formulate  work  practice 
requirements  as  simple,  Qexible 
instructions,  embodying  the  basic 
control  strategies  for  asbestos  dust 
suppression.  These  are  to  wet  it  down, 
contain  the  disturbance,  and  isolate  the 
operation.  The  work  practice- 
engineering  controls  which  are  listed 
and  described  in  the  regulation  are  the 
ones  which  the  rulemaking  record 
confirms  are  used,  understood,  and 
effective. 

OSHA  expects  that  modifications  and 
innovations  in  asbestos  control 
technology  will  be  developed.  The 
standards  provide  for  this  by  setting  up 
general  criteria  for  alternative  controls. 
and  an  easily  met  procedure  to  allow 
the  use  of  effective  alternatives. 
Paragraph  (g)(6)  governs  alternatives  for 
Class  I  control  methods,  and  paragraph 
(g)(7)(vi)  for  Class  11  methods.  For  both 
classes,  detailed  written  demonstrations 
of  the  effectiveness  of  the  alternative/ 
modiHcation  are  required  and 
evaluations  by  designated  persons  are 
required.  Alternatives  for  Class  I  work 
require  a  more  rigorous  demonstration 
of  effectiveness,  and  advance  notice  to 
OSHA  of  their  use.  OSHA  intends  these 
requirements  to  be  capable  of  being  met 
by  well-designed  and  tested  alternative 
control  methods.  They  are  meant  to 
exclude  short-cut  methods  which  hope 
to  evade  the  other  provisions  in  the 
standard.  By  their  inclusion.  OSHA  is 
stating  its  policy  view  that  industry  has 
demonstrated  its  responsible  innovative 
capability  in  the  past,  and  will  continue 
to  do  so. 

The  first  provision  in  the  construction 
methods  of  compliance  paragraph, 
(g)(l)(i).  requires  that  three  basic  and 
simple  controls  be  utilized  in  all 
operations  covered  by  the  construction 
standard,  regardless  of  exposure  levels 
in  those  operations.  These  provisions 
apply  to,  for  example,  employers  who 
install  asbestos-containing  material  (no 
Class  designation),  clean  up  asbestos- 
containing  debris  at  a  construction  site 
(Class  IV),  repair  a  boiler  covered  with 
asbestos-containing  TSI  (Class  I  or  III), 
and  remove  asbestos-containing 
surfacing  material  (Class  I). 

The  controls  required  are:  use  of 
HEPA  filtered  vacuums  to  colled  debris 
■iUd  visible  dust;  use  of  wet  methods  to 


control  asbestos  fiber  dispersion;  and 
prompt  disposal  of  asbestos 
contaminated  waste  materials. 

OSHA  has  Imposed  these  controls  to 
reduce  airborne  contamination  by 
asbestos  fibers  disturbed  during 
construction  activities.  However  fibers 
are  released,  contamination  can  be 
reduced  by  suppressing  asbestos 
containing  dusts,  and/or  collecting  them 
before  they  dry  and  are  able  to  migrate. 

OSHA  believes  that  most  employers 
will  be  able  to  use  wet  methods,  in 
handling  asbestos-containing  materials 
to  retluce  the  airborne  migration  of 
fibers.  The  use  of  wet  methods  to 
control  airborne  asbestos  was  not 
explicitly  required  in  the  1986 
construction  standard.  It  was  mentioned 
among  the  control  measures  which 
could  be  used  to  keep  down  fiber  levels 
during  "maintenance  and  renovation 
projects  in  environments  that  do  not 
lend  themselves  to  the  construction  of 
negative-pressure  enclosures"  (51  FR 
22711).  In  the  Method  of  Compliance 
section.  OSHA  presented  use  of  wet 
methods  among  a  list  of  engineerihg  and 
work  practice  controls  from  which  an 
employer  could  choose  when  seeking  to 
comply  with  the  PEL.  The  1972  asbestos 
standard  had  required  the  use  of  wet 
methods  to  the  extent  practicable  to 
reduce  the  release  of  asbestos  fibers 
unless  the  usefulness  of  the  product 
would  be  diminished  by  the  use  of  such 
methods.  On  reconsideration.  OSHA 
now  fiads  the  use  of  wet  methods  to  be 
an  inexpensive,  generally  feasible,  and 
highly  effective  way  to  control  release  of 
asbestos  fibers  and  returns  to  the  earlier 
requirement  for  its  use  in  all  feasible 
situations. 

There  is  overwhelming  record  support 
for  the  use  of  wet  methods  (e.g.,  Exs.  7- 
1. 7-34.  7-37.  7-51.  7-52.  7-74. 7-86. 
7-89.  7-99.  7-132. 119P.  143.  Tr.  223. 
722  and  756).  Representatives  of  most 
sectors,  expressed  support  for  a 
requirement  for  wet  methods. (e.g.. 
transite  panel  removal.  Ex. 7-74; 
removal  of  asbestos  packing,  Ex.  7-99; 
floor  tile  maintenance,  Ex  7-132; 
custodial  or  maintenance  work.  Ex. 
162-4.  162-25;  floor  tile  and  sheet 
removtl.  Ex  7-132;  sheet  gasket 
removal.  Ex  119;  cutting  of  transite  pipe. 
Ex.117,  Tab  6  at  5.  Tab  7  at  1).  B. 
Kynock  of  tlie  AIR  Coalition  endorsed 
the  use  of  wet  methods,  stating: 
"wetting  of  material  is  still  considered 
a  state  of  the  art  engineering  control — 
using  wet  methods — ^because  it  is  the 
one  definitive  way  we  can  keep  fiber 
levels  to  a  minimum"  (Tr.  3574). 
Evidence  submitted  into  the  record 
concerning  a  variety  of  asbestos  jobs 
showed  significant  decreases  in 
exposure  levels  when  wet  metliods  were 


used,  compared  to  when  the  work  was 
done  dry  [see  e.g.,  re:  sheet  gasket 
removal  (Ex.ll9-P)].  In  the  study  by 
Paik  et  al,  1982  (Ex.  84-204)  sprayed-on 
asbestos  containing  material  was 
removed  from  eleven  buildings,  in  one 
dry  methods  were  employed  due  to 
electrical  considerations  while  wet 
methods  were  employed  in  the  other 
buildings.  The  dry  method  resulted  in  a 
geometric  mean  fiber  level  of  16.4  f/cc. 
while  during  the  use  of  wet  methods  the 
geometric  mean  was  0.5  f/cc.  OSHA 
notes  that  the  OSHA  PEL  at  the  time  the 
samples  were  taken  was  2.0  £'cc. 

Exxon  (EUSA)  submitted  extensive 
sampling  data  indicating  low  fiber 
counts  during  outdoor  removals  in 
which  wet  methods  were  used  (Ex.  38). 
Exxon  also  submitted  sampling  data 
from  the  outdoor  removal  of  pipeline 
wrap  from  underground  lines  in  which 
wetting  was  the  primary  means  of 
control  and  in  which  30  personal 
samples  had  an  average  fiber  level  less 
than  0.03  f/cc  (Ex.  127).  It  is  noted  that 
Exxon  also  submitted  specific 
additional  work  practices  used  in 
conjunction  with  wet  methods  to 
control  fiber  levels. 

Requiring  wet  methods  is  consistent 
with  EPA's  regulatory  scheme.  Wet 
methods  are  required  by  EPA  for 
removal  and  demolition  jobs  falling 
within  the  jurisdictional  limits  of 
NESHAP,  and  are  recommended  by  that 
Agency  as  part  of  a  basic  "O  &  M" 
program  for  building  custodians  and 
maintenance  workers.  (EPA,  Managing 
Asbestos  In  Place,  Ex.  1-183,  p.  18-19). 

EPA/NESHAP,  which  requires  facility 
owners  and/or  operators  to  control 
asbestos  fiber  emissions  by  wetting 
prior,  to  during,  and  after  demolition/ 
removal,  has  provided  guidance  in  a 
pamphlet  entitled  "Asbestos/NESHAP 
Adequately  Wet  Guidance"  (EPA  340/1- 
90-019.  December  1990,  Ex.  1-300).  In 
this  booklet  two  exceptions  to  wetting 
are  described:  when  temperature  at  the 
point  of  wetting  if  below  fi-eezing,  and, 
when  use  of  water  would  unavoidably 
damage  equipment  or  present  a  safety 
hazard.  In  the  latter  case,  local  exhaust 
ventilation  and  collection  systems  to 
capture  fibers  must  be  used. 

Others  voiced  reservation  regarding  a 
universal  requirement  for  use  of  wet 
methods.  E.  Downey  of  US  West,  Inc. 
felt  that  in  the  case  of 
telecommunications  industry  and 
computer  systems,  use  of  wet  methods 
would  not  be  practical,  particularly  in 
roofing  operations  (Ex.  7-79).  J.  Collins 
of  the  US  Navy  Office  of  Operations  and 
others  recommended  ground  fault 
circuit  use  for  avoiding  the  electrical 
hazards  presented  by  use  of  wet 
methods  (Ex.  7-52). 
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OSHA  will  allow  employers  to  cl.-iim 
.  infeasibility  if  they  cannot  use  wet 
methods  due  to  conditions  such  as 
electrical  hazards,  hot  siu-faces,  and  the 
presence  of  technical  equipment  which 
cannot  tolerate  moisture. 

The  use  of  wet  methods  for  roofing 
was  a  major  issue  in  this  proceeding. 
Steven  Phillips,  counsel  to  the  National 
Roofing  Contractors  Association 
testified: 

We  have  submitted  for  the  record  a  report 
performed  by  SRI  •  *  *  their 
recommendation  was  that  there  is  no 
improvement  on  asbestos  emissions  and 
there  are  safety  hazards  involved  in  pu'ting 
workers  on  roofs  when  wet  methods  are 
utilized  *   *   *  (Tr.  2456). 

The  National  Roofing  Contractor's 
Association  (NRCA)  cited  four  reasons 
not  to  require  wetting  on  roofs:  "the 
introduction  of  w-ater  on  the  roof  creates 
safety  hazards,  such  as  slipping;  water 
on  the  roof  can  enter  the  building  and 
cause  damage  and  electrical  hazards;  the 
introduction  of  water  on  the  roof  can 
damage  the  roof  system  (e.g.,  by  soaking 
insulation  boards);  the  SRI  International 
study  reveals  that  roofing  work 
involving  wetting  does  not  appear  to 
produce  either  higher  or  lower 
concentrations  than  work  performed 
dry.  We  believe  this  is  because  of  the 
nature  of  roof  systems.  They  are  applied 
and  in  place  to  repel  water.  Thus,  water 
(amended  or  unamended)  does  not 
penetrate  the  material— it  just  rolls  off  of 
it"(Ex.  7-112,  p.  21). 

Some  participants  suggested  that 
using  wet  methods  on  roofs  should  be 
recommended,  but  not  required, 
because  of  safety  concerns.  For  instance, 
the  asbestos  administrator  for  Florida, 
noted  that  using  wet  methods  on  a 
sloped  roof  may  be  more  of  a  hazard  to 
the  workers,  than  the  benefits  gained 
(Ex.  7-6). 

In  contrast.  NIOSH  recommended  that 
before  an  operation  (tear-off  of  asbestos- 
containing  roofing  material),  the  roof 
should  be  wetted  with  water  or  other 
wetting  agent  (Ex.  44).  BCTD  noted  in 
its  post-hearing  brief  that  "the  majority 
of  the  jobs  reported  in  the  SRI  Study,  ' 
submitted  by  NRCA,  employed  wet 
methods"  (Ex.  143,  citing  Ex.  9-31A). 
Various  submissions  noted  that  power 
cutting  of  built-up  roofing  is  the 
standard  method  used  to  remove  roofing 
material.  Use  of  this  method  generates 
dust  which  may  contain  asbestos  (Ex.  1- 
357.  7-95.  7-96,  7-115).  The  Faik  study 
and  other  evidence  demonstrate  that 
wetting  does  substantially  reduce 
exposure.  OSHA  believes  that 
continuous  misting  of  the  cutting  blade 
during  the  cutting  operation,  whether 
performed  by  hand  or  by  machine  will 
help  to  control  dust.  Field  obser\ations 


of  such  procedures  have  showTi  that 
little  water  is  pooled  as  a  result  of  the 
misting  process  (Ex.  1-313),  and  that  in 
most  circumstances,  evaporation  will 
quickly  occur.  Therefore,  OSHA  does 
not  believe  that  the  requirement  to  mist 
the  cutting  blade  will  create  a  slipping 
hazard  on  roofs  under  most 
circumstances.  If,  however,  a  competent 
person  determines  that  the  specific 
conditions  of  a  roofing  job  (e.g.  a  steeply 
sloping  roof,  or  below  freezing 
temperatures)  combined  with  the  water 
resulting  from  any  misting,  would  create 
a  slipping  hazard,  misting  may  be 
omitted,  if  other  precautions  are 
followed,  such  as  equipping  the  power 
tool  with  a  HEPA  vacuum  system,  or 
using  hand  methods. 

The  National  Roofing  Contractors 
Association  said  that  currently  there  is 
no  HEPA  vacuum  attached  roofing 
cutter  (Ex.  146).  However,  a  wide 
variety  of  power  tools  have  been  fitted 
with  local  exhaust  systems  that  work 
very  well,  including  those  used  on  tools 
for  asbestos  work.  The  1972  asbestos 
standard  required  the  use  of  local 
exhaust  ventilation  on  all  hand-operated 
or  powered  tools  which  may  produce  or 
release  asbestos  fibers  in  excess  of  the 
permissible  exposure  limit  (37  FR 
11320).  The  1986  standard  affirmed  the 
requirement  for  ventilation  for  tools  (51 
FR  22715).  We  again  reaffirm  it  here.  To 
the  extent  feasible,  tools  used  for 
working  with  ACM  must  be  equipped 
with  local  exhaust  ventilation.  Some 
development  work  may  be  needed,  but 
HEPA  vacuum  systems  have  been 
designed  for  many  similar  uses. 

Other  Basic  Controls 

The  other  basic  controls  in  (g)(1). 
required  for  all  operations  under  the 
standard  are  intended  to  reduce 
exposure  caused  by  resuspension  of 
asbestos  fibers  which  have  settled.  The 
first  is  the  requirement  in  (g){l)(i)  to  use 
vacuum  cleaners  equipped  with  HEPA 
filters  or  other  methods  to  collect  debris 
and  visible  dust  containing  ACM  or 
PACM  before  the  material  dries,  which 
prevents  the  resuspension  of  fibers.  This 
requirement  complements  the 
prohibition  in  (g)(2){iii).  which  prohibits 
dry  clean-up,  including  sweeping  and 
shoveling,  of  dust  and  debris  containing 
ACM  or  PACM.  Although  "wet" 
sweeping  is  not  prohibited,  it  is  not 
preferred,  and  may  not  be  used  to 
"collect"  visible  dust  and  debris.  Nor 
may  dr>-  ACM  or  PACM-containing  dust 
or  dobris  be  collected  by  means  other 
than  vacuuming  with  a  HEPA  filtered 
vacuum. 

There  was  substantial  record  support 
for  these  requirements.  As  notf^d  above 
those  procedures  apply  to  all  asbestos 


operations.  In  rentoVal  operations,  the 
requirement  to  use  wet  methods  in  the 
removal  [(g)(l)(ii)l  will  help  assure  that 
resulting  debris  and  dust  ran  be 
collected  before  they  dr\'  out  or  are 
vacuumed  up  using  vacuiuns  equipped 
with  HEPA  filters  (g)(l)(i).  Even  if 
operations  are  conducted  within 
negative  pressure  enclosures,  debris  and 
dust  should  not  remain  uncollected  for 
the  entire  work  shift,  because  the 
resuspension  of  asbestos  fibers  from 
these  sources  creates  additional  new 
exposiu^s  for  employees.  If  the  work  is 
performed  within  glove  bags,  leaks  in 
the  bags  may  create  dust  and  debris. 
Fallen  debris  can  be  spread  to  parts  of 
the  building  and  thereby  create    " 
widespread  contamination.  If  the 
collection  bags  or  devices  required  by 
other  provisions  fail  or  fall  short, 
prompt  collection  of  the  dust  and  debris 
will  limit  the  exposure  to  workers  from 
such  failure.  If  the  negative  pressure 
within  the  enclosure  lapses,  prompt 
collection  of  dust  and  debris  will 
protect  employees  outside  the  enclosure 
from  resuspended  fibers.  For  these 
reasons,  OSHA  believes  that  careful 
treatment  of  asbestos  waste  and  visible 
dust  must  be  followed  in  all 
construction  and  shipyard  industry 
operations  which  expose  employees  to 
asbestos. 

OSHA  notes  that  for  demolition  and 
renovation  work  which  is  covered  under 
NESHAP  (40  CFR  61  Subpart  M),  all 
ACM  must  be  kept  wet  until  sealed  in 
a  leak-tight  container  which  includes  an 
appropriate  label.  OSHA  is  extending 
this  requirement  to  all  jobs  under  the 
standard,  and  now  requires  that  all 
asbestos-contaminated  waste  be 
promptly  disposed  of  in  leak  tight 
containers  [(g)(l)(iii)]. 

Requirements  for  Operations  Which 
May  Exceed  the  PELs 

Paragraph  (g)(2)  applies  to  situations 
where  it  is  expected  that  exposures  mav 
exceed  the  PEL,  and  thus  additional 
controls  are  required  to  keep  exposures 
at  or  below  the  PEL.  Paragraph  {g)(2) 
requires  that  local  exhaust  ventilation 
equipped  with  HEPA  filter  dust 
collection  systems  be  installed  for  fixed 
processes  involving  asbestos  handling 
and  for  power  tools  used  in  installing, 
or  otherwise  handling  asbestos 
containing  materials.  In  addition, 
enclosure  or  isolation  of  the  asbestos 
releasing  process  must  take  place.  These 
controls  were  listed  as  optional  in  the 
1986  standard.  They  are  now  required, 
because  of  their  proven  ability  to  reduce 
dust  levels  in  virtually  all  occupational 
environments.  These  controls,  in 
particular,  apply  to  construction 
activities  involving  the  installation  of 
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new  asbestos-containing  constniction 
materials,  and  in  some  cases  the 
removal  of  previously  installed  material. 

R.J.  Pigg,  President  of  the  Asbestos 
Information  Assn.  of  North  America, 
testified  that  "the  tools  that  we  use.  (for 
cutting  asbestos-cement  pipe  as 
recommended  work  practices)  are  those 
that  can  be  fitted  with  vacuum 
attachments.  We  have  studies  that  relate 
io  those  recommended  work  practices 
that  •   •  •  support,  when  they're  being 
followed,  that  you're  well  below  the 
PEL"  (Tr.  558-9). 

In  addition,  paragraph  (g)(2)  requires 
that  where  the  exposures  are  expected 
to  be  above  the  PEL,  ventilation  to  move 
contaminated  air  away  from  exposed 
employees  in  the  regulated  areas  toward 
a  HEPA  filtration  or  collection  device  is 
required.  This  requirement  is  adapted 
from  the  current  standard  which  lists 
■general  ventilation  systems"  as  one  of 
the  control  methods  to  be  used  to 
achieve  the  PEL.  However.  OSHA 
believes  that  the  term  "air  sweeping 
away  from  exposed  employees  toward  a 
HEPA  filtered  exhaust  device"  is  more 
appropriate  and  effective.  Further,  it 
removes  the  interpretative  possibility 
that  Using  a  general  building  ventilation 
system  to  vent  asbestos-contaminated 
.  air,  would  be  acceptable  under  the  ^ 
standard.  A  similar  requirement  is  also 
aimed  at  Class  I  jobs  which  cannot 
produce  a  negative  initial  exposure 
assessment  [see  (g){4)(F». 

Prohibitions 

Paragraph  (g)(3)  sets  out  four 
prohibitions  for  all  work  under  the 
standard.  One  prohibition,  relating  to 
high-speed  abrasive  disc  saws,  is  made 
more  specific;  one,  prohibiting  dry 
sweeping  and  dry  clean-up  of  ACM  and 
PACM  is  added;  and,  one  prohibiting 
employee  rotation  is  expanded  to  apply 
to  all  attempts  to  reduce  exposure,  not, 
as  in  the  1986  standard,  to  reach  the 
PEL.  OSHA  finds  these  changes  will 
help  reduce  employee  exposures  and 
are  consistent  with  the  revisions  to  the 
standards. 

Controls  for  Asbestos  Jobs  Accorrf/ng  to 
Their  Classification 

The  next  set  of  requirements  in  tho 
"Methods  of  Comphance"  beginning  at 
paragraph-(g)(4),  are  keyed  to  the  four 
classes  of  construction  activities,  Class  I 
through  rV.  relating  to  previously 
installed  ACM  and  PACM,  defined  in 
paragraph  (b).  The  scheme  is  risk-based 
with  Class  I  cu>  ilie  most  hazardous,  and 
Class  IV  the  least  r.o. 
Class  I  asbestos^ work  consists  of  the 
removal"  of  asbestos-containing  TSI 
i!;d  surfacing  material  and  of  PACM. 
;(if  luding  demolition  operations 


involving  these  materials.  Class  II  work 
consists  of  the  "removal"  of  all  other 
asbestos-containing  materials,  including 
resilient  flooring  presumed  to  contain 
asbestos.  Class  III  work  consists  of  the 
"disturbance"  of  all  previously  installed 
asbestos-containing  building  materials 
and  PACM.  Class  TV  work  consists  of 
housekeeping  and  custodial  work  in    - 
contact  fvith  previously  installed  ACM 
and  PACM.  and  the  clean-up  of  debris 
on  construction  sites. 

All  asbestos  work  under  the 
construction  and  shipbuilding  standards 
is  not  in  the  "class  system."  The 
installation  of  new  asbestos-containing 
products  does  not  carry  a  class 
designation,  and  thus  the  class-specific 
requirements  do  not  apply  to  that 
activity.  Work  covered  by  the  general 
industry  standard  is  not  included  in  the 
"class  system"  as  well. 

OSHA  also  notes  that  the  differences 
in  controls  required  among  classes  is 
not  great.  Further,  the  Agency  believes 
that  tlie  risk  overlap  between  adjoining 
classes  Is  neither  frequent  nor  large,  and 
that  the  standard  allows  the  employer 
flexibility  in  most  such  cases.  The 
regulation  requires  job-by-job  evaluation 
of  regulated  projects,  and  gives  the 
competent  person  some  leeway  in 
easing  some  requirements  when  it 
appears  that  the  project  can  be  done 

especially  safely. 

The  following  examples  illustrate 
how  operations  involving  potential 
asbestos  disturbance  are  to  be  classified. 
If  an  insulated  pipe  is  leaking,  and  less 
than  one  standard  glove  bag's  worth  of 
TSI  is  "disturbed"  (see  definition  in 
paragraph  B)  in  order  to  repair  the  leak, 
it  is  a  Category  III  job.  If  the  TSI  is 
stripped  from  a  section  of  piping  to 
inspect  all  the  piping  in  an  area  for 
leaks,  it  is  a  Class  I  job.  If  the  section 
of  pipiog  required  to  be  stripped  is  less 
than  25  feet,  it  is  still  a  Class  I  job,  but 
critical  barriers  may  not  be  required  if 
the  initial  exposure  assessment  is 
"negath'e"  (see  (g)(4)(i)(B)].  If  it  is  not 
clear  which  category  the  work  belongs, 
tlie  employer  should  assume  the  higher, 
more  r«strictive,  category  applies,  and 
should  comply  with  the  listed  work 
practices  and  controls  for  that  category. 
OSHA  believes  that  most  asbestos  work 
will  fit  easily  into  the  categories  which 
are  defined. 

OSHA  found  that  the  term  "small- 
scale,  short-duration,"  insufficient  to 
distinguish  lower  risk  asbestos 
operations  which  allow  exemptions 
from  generallv  required  controls. 

A  historical  perspective  is  useful  to 
cldrify  this  issue.  In  1986.  OSHA 
required  that  all  removal,  renovation, 
and  dasnolition  operations,  except  for 
"small-scale,  short  dur-ition" 


operations,  be  conducted  within 

negative  pressure  enclosures  [29  CFR 
1926.58(e)(6)(1986)l.  The  scope  of  both 
the  requirement  and  the  exemption  was 
unclear.  The  requirement  did  not 
explicitly  apply  to  "maintenance  or 
repair"  operations,  though  most  of  the 
examples  given  were  in  that  category. 
The  examples  cited  in  the  exemption 
included  pipe  repair,  valve  replacement. 
installing  electrical  conduits,  installing 
or  removing  drywall,  roofing,  and  other 
general  building  maintenance 
operations.  In  addition,  OSHA 
maintained  that  it  was  not  possible  to 
specify  with  precision  the  exact  size  of 
a  "small-scale"  maintenance  job  orto 
pinpoint  the  time  involved  in  a  "short- 
duration"  task. 

The  Court  of  Appeals  stated  that 
OSHA  had  not  drawn  the  parameters  of 
the  exemption  with  enough  specificity 
and  that  "the  exception  as  now  worded 
seems  to  erase  the  rule."  As  noted  above 
the  Court  remanded  the  issue  to  OSHA 
to  "clarify  the  exemption  for  "small 
scale,  short  duration  operations"  from 
the  negative-pressure  enclosure 
requirements.  Further  the  Court 
suggested  that  OSHA  limit  the 
exemption  to  "work  operations  where  it 
is  impractical  to  construct  an  enclosure 
because  of  the  configuration  of  the  work 
environment,"  stated  by  OSHA  in  the 
preamble  to  the  1986  rule,  as  the 
intended  scope  of  the  exemption  (51  FR 
at  22,711,2). 

However,  the  consequences  of 
qualifying  for  the^xeniption  were  less 
clear  when  the  regulatory  text  was 
consulted.  Section  (e)(6)  of  the  1986 
standard  allowed  "small-scale,  short-  . 
duration  operations"  to  be  exempt  from 
the  negative  pressure  enclosure 
requirement  for  removal,  demolition. 
and  renovations  operations.  However, 
some  contractors  successfully  argued  in 
enforcement  actions,  that  a  WE  was  a 
particularized  kind  of  a  "regulated  area" 
which  the  overriding  general  provision 
required  only  in  "work  areas  where 
airborne  concentrations  of  asbestos 
exceed  or  can  reasonably  be  expected  to 
exceed  the  TWA  and/or  excursion 
limit "  (Section  (e)(1)).  To  impart 
certainty  to  the  requirement  OSHA 
issued  a  compliance  directive  which 
triggered  the  requirement  at  the  PEL, 
and  attempted  to  clarify  the  kind  of 
operations  which  would  qualify  for  the 
exemption,  in  a  job  where  exceiedances 
of  the  PEL  were  expected. 

In  its  July  20, 1990  proposal,  OSHA 
would  have  required  NPEs  based  on  the 
tvpe  of  work  to  be  done;  and  sought  to 
clarify  the  definition  of  small-scale, 
short  duration  operations  by  proposing 
specific  cutoffs  for  "small"  and  "short." 
In  addition,  general  criteria  were    . 
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proposed  which  were  intended  to 
amplify  theexemptive  criteria: 
operations  must  be  "non-repetitive 
affect  small  surfaces  or  volumes  of 
material  containing  asbestos  *   *   * 
expected  to  expose  bystanders  to 
significant  amounts  of  asbestos  *  •  * 
completed  within  one  work  day. " 
Cutoffs  for  specific  operations  were: 
repair  or  removal  of  asbestos  on  pipes: 
21  linear  feet;  repair  or  removal  of 
asbestos  panel;  9  square  ieet:  pipe 
valves  containing  asbestos  gaskets  or 
electrical  work  that  disturbs  asbestos: 
one  worker,  four  hours,  removal  of 
dmvall:  one  workday,  endcapping  of 
pipes  and  tile  removal:  four  hours;  and 
installation  of  conduits:  eicht-hour  work 
shift. 

Many  participants  agreed  that  using 
only  the  duration,  and  size  of  a  job  did 
not  adequately  characterize  risk.  Some 
argued  that  all  asbestos  jobs  were  risky. 
indeed  there  should  be  little  regulatory 
distinction  made.  For  example,  NIOSH 
spokesperson,  Richard  Lemen. 
e.Kpressed  the  \iew  that  "even  with 
short  duration,  small-term  jobs  we  still 
feel  that  there  is  a  risk  to  the  worker,  not 
only  from  the  one  time  exposures,  but 
from  the  potential  of  that  worker  doing 
IT  altiple  jobs  over  periods  of 
time  •   •   •  which  increase  the 
f  xposure  each  time  and  the  lung  burdeu 
of  asbestos  to  each  of  those 
exposures  •   •   •  we  still  feel 
that  ^   •   '(these  jobs]  should  be 
treatf^d  as  protectively  as  the  other  type 
of  jobs."  (Tr.  244),  (See  to  the  same  " 
effect  the  testimony  of  Mr.  Cook,  an 
abatement  contractor  wh©  testified  for 
the  BCTD  and  Lynn  McDonald. 
representing  the  Sheet-Metal  Workers 
l^nion.  (Tr.  829ff)]. 

The  proposed  definition  of  s:na!I- 
scale,  short  duration  operations 
included  specification  of  the  number  of 
square  and  linear  feet  of  asbestos- 
containing  material.  There  were 
numerous  objections  raispd  to  the 
proposed  values. 

Several  participants  suggested  that  the 
NESHAP  cutoff  of  260  square  or  160 
linear  feet,  used  by  EPA  for  notification. 
be  used  as  the  cutoff  for  small-scale 
work  (Ex.  7-9.  7-21.  7-39.  7-52,  7-113, 
103. 1-53.  1-55).  Others  such  as  Edward 
Palagyi.  a  Florida  State  Asbestos 
Coordinator,  felt  that  this  cutoff  was  too 
high  for  OSHA  to  use  in  its  definition 
(Ex.  7-^). 

Several  alternate  amounts  of  material 
wrre  suggested.  Christopher  Corrado  of 
the  Long  Island  Lighting  Companv  (Ex. 
7-29).  James  Foley  of  the  New  York 
Power  Authority  (Ex  7-31)  and  Robert 
Brothers  of  Eastman  Kodak  (Ex.  7-61) 
recommended  that  OSHA  adopt  the 
amounts  used  by  New  York  in  its  small- 


scale  definition— 25  linear  and  10 
square  feet.  William  Dundulis  of  the 
Rhode  Island  Department  of  Health  felt 
that  to  avoid  confusion.  OSHA  should 
adopt  the  same  cutoff  that  EPA  used  in 
its  Worker  Protection  Rule— 3  linear  and 
3  square  feet  (7-124).  Others  suggested 
that  the  amount  of  material  be  defined 
by  the  amount  of  asbestos-containing 
waste  generated  by  the  activity.  For 
example.  Preston  Quirk  of  Gobbell  Hays 
suggested  cutoff  maximum  of  55  gallon 
drum  or  1  cubic  yard  of  ACM  waste 
materia]  (Ex.  7-34).  while  OSHA 
witness  David  Kirby  suggested  3  glove 
bags  worth  of  waste  material  or  10  linear 
feet  as  the  ciJtoffcf  a  small-scale  job  (Ex 
7-111).  BCTD  suggested  "the  lesser  of 
(a)  a  yield  of  no  more  than  1-1/3  cubic 
feet  (10  gallons)  of  asbestos-containing 
waste  material,  or  (b)  a  maximum  length 
of  2  feet  or  a  maximum  area  of  no  more 
than  8  square  feet  of  material  containing 
asbestos."  Noting  that  the  amount  of 
material  covering  a  pipe  varies  with  its 
diameter,  (and  the  thickness  of  the 
material)  BCTD  calculated  that  removal 
of  1  inch  of  insulation  from  common 
pipe  dimensions  can  vary  from  1.37  to 
5.04  cubic  feet  of  waste.  (Ex  143  at  131). 

Although  OSHA  believes  that  the 
amount  of  waste  material  generated  by 
a  job  may  be  a  vahd  index  of  its 
exposure  potential,  the  Agency  agrees 
with  participants  who  pointed  out  the 
difficulties  of  estimating  the  amount  of 
waste  material  in  advance  of  the  job. 
[e.g..  testimony  of  Chip  D'.\ngelo,  an 
asbestos  consultant.  (Tr.  3086),  Paul 
Fiduccia.  representing  a  number  of  real 
estate  and  building  owner  inleiests,  (Tr. 
791):  Paul  Heffernan  of  Kaselaan  and 
D'Angelo  Associates,  (Ex.  7-30)]. 

Various  otiier  quantitative  limits  were 
suggested  which  were  tied  to  specific 
materials;  (e.g.  transite  panels,  32  square 
fret  (Ex.  7-94).  48  square  feet  (7-96). 
Mr.  Churchill,  representing  the 
California  Association  of  Asbestos 
Professionals,  suggested  9  square  and  9 
linear  feet  as  cutoffs  for  small-scale  joljs 
(Ex  7-95  and  Tr.  3458). 

Charles  Kelly  of  Edison  Electric 
Institute  asked  whether  complete 
removal  of  a  pipe  which  might  exceed 
21  feet  in  length,  but  which  involved 
removal  of  less  than  2  feet  of  insulation 
at  either  end  to  enable  cutting  the  pipe 
length  for  removal  would  be  con<-idered 
a  small-scale  job  (Ex.  156). 

Many  additional  com.mentators  and 
hearing  participants  discussed  these 
issues  during  this  rulemaking 
proceeding.  Some  commented  that  the 
duration  cTitoffs  were  not  realistic  or 
protective.  Other  participants  asked  for 
clarification  on  whether  duration  of  the 
job  included  preparation  and  cleanup. 
Also.  Captain  John  Collins  of  the  US 


Navy  felt  that  employers  would  abuse   " 
the  exemption  by  assigning  many 
employees  to  a  job  in  order  to  complete 
it  in  a  short  time  period  (Ex.  7-52).  and 
suggested  that  instead  of  specifying  the 
number  of  persons  and  the  number  of 
hours.  OSHA  should  set  the  limit  in 
terms  of  man-hours  (see  also  Churchill 
at  Tr.  3468.  ORC  at  Tr.  3181 .  Kvnock  of 
AIR  Coalition  (Tr.  3539)|. 

Daniel  Bart  of  GTE  Service 
Corporation  expressed  concern  that  by 
having  a  time  Umitation  for  small-scale, 
short  duration  operations  in  the 
definition,  the  installation  of  telephone 
cables  tn  buildings  might  no  longer  be 
considered  short  duration  (Ex  '-a?). . 
Dr.  Michael  Crane  of  Ccnsolidatetl 
Edison.  New  York  (Ejected  to  the 
requirement  that  an  operation  be  non- 
repetitive  in  order  to  quahfv  as  small- 
scale,  short  duration  (Ex  7-76).  He  said. 
"(t)here  are  jobs  •   •   •  not  part  of  an 
overall  asbe&tos  removal  but  are 
performed  many  times  in  the  course  of 
day  during  routine  maintenance  that 
must  be  done  in  generation  stations  and 
_  other  utility  facilities"  [see  also  the 
suggestion  of  Paul  Heffernan  of 
Kaselaan  &  D'.^ngelo  to  adopt  the 
concept  of  "hmctional  space"  as 
designated  under  AHER.^.  and  definme 
a  non-repetitive  cperstion  as  occurring 
once  within  such  a  functional  space  (Ex. 
7-36)1.  Some  also  asked  if  OSHA 
intended  preparation  time  and  clean-up 
time  be  included  in  f.he  duration  limits 
for  SSSD  (Ex.  7-108). 

Several  participants  noted  that  most 
asbe^os  work  would  not  be  assignwi  to 
a  single  work^.  and  SSSD  should 
include  only  jobs  completed  by  2 
employees  in  one  work  shift  (Ex.  7-31); 
Preston  Quirk  of  Gobbell  Hays  Partners. 
Inc.  suggested  that  a  maximum  of  3 
workers  be  allowed  (Ex.  7-34). 
Organization  Resources  Counselors.  Inc 
(ORC)  maintained  that  the  specification 
of  the  number  of  workers  was  not 
necessary,  as  long  as  the  employer  had 
a  comprehensive  safetv  and  health  plan. 
(Ex.  7-99). 

The  views  on  these  defining  variables 
has  influenced  the  Agency's  decision  to 
broaden  and  realign  its  job  classification 
system  based  on  relative  risk.  Based  on 
this  record  and  the  agency's  experience 
in  enforcing  the  1986  standard's 
provisions  on  small-scale,  short 
duration  work,  OSHA  is  dropping  the 
terTB  "small-scale,  short  term"  work 
from  the  regulatory  text.  The  agency 
finds  that  the  term  "small-scale,  short 
term  '  is  too  limiting,  has  been  shown  tn 
be  confusing,  and  cannot  be  defined 
with  sufficient  precision  to  serve  the 
purpose  of  distinguishing  high  risk 
asbestos-disturbing  activity  from 
artivitv  of  reduced  risk. 
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The  term  is  limiting  because  it  focuses 
on  a  fraction  of  the  circiunstances  and 
criteria  which  define  lower  risk  work 
with  asbestos-containing  material. 
OSHA  has  found  that  thermal  system 
insulation  (TSI)  and  svu'facing  material 
are  the  asbestos-containing  building 
materials  likely  to  produce  signiHcant 
employee  exposure.  On  the  other  hand, 
removing  asbestos-containing  products 
like  transite  panels,  likely  will  not  result 
in  significant  exposure,  even  if 
conducted  for  more  than  one  day,  under 
minimum  controls.  As  much  as  the 
scope  and  duration  of  the  job,  the 
materids  themselves,  their  condition 
and  the  work-practices  used  define 
hazard  potential. 

OSHA's  organization  of  asbestos  jobs 
into  categories  is  based  on  the  more 
objective  criteria,  such  as  the  type  of 
material  to  be  disturbed  and  the  type  of 
activity.  Factors  which  are  more 
subjective,  such  as  condition,  and  crew 
experience  n%  part  of  the  required  pre- 
job  assessment  by  a  "competient 
person."  Not  concentrating  on  the 
amount  of  asbestos  material  or  the  time 
the  job  takes,  avoids  serious  objections 
raised  by  rulemaking  participants  to  the 
time-  or  volume-based  definition  in  the 
proposal.  For  example,  a  iiequent 
complaint  was  that  the  duration  of  the 
operation  should  not  be  specified  in  the 
definition  of  small-scale  activities 
because  this  might  create  incentives  to 
perform  the  work  more  hurriedly  and  in 
a  more  hazardous  manner  when  the 
worker  must  meet  defined  time 
schedules  (Ex.  7-18,  7-35,  7-37.  7-43, 
7-50,  7-52.  7-54,  7-63,  7-74,  7-76,  7- 
81,  7-87,  7-69,  7-95,  7-99,  7-106,  7- 
112,  7-124,  7-128,  7-135.  7-139,  7-146, 
,7-151, 143,  Tr.  417).  (In  a  few  regulatory 
provisions,  however,  OSHA  still  relies 
on  the  amount  of  material  to  be  removed 
to  indicate  risk,  and  thus,  the 
protections  required.  These  aie  the 
exemption  from  critical  barriers  from 
low-exposure  Class  I  jobs  [see  paragraph 
(g)(4)  and  in  defining  "disturbance"!). 

This  classification  system  is  OSHA's 
response  to  the  Court's  remand  issue  of 
how  to  clarify  the  term  "small-Scale, 
short  duration."  (see  also  preceding 
discussion  of  classes  of  asbestos  work 
under  "Definitions.") 

Class  I  Work 

Class  1  work,  i.e..  the  "removal  "  of 
TSI  or  surfacing  ACM  or  PACM,  must  be 
performed  using  procedures  in 
paragraph  (g)(4)  and  using  a  control 
method  which  is  listed  in  paragraph 
(g)(5)  of  the  standard.  If  another  control 
method  is  used,  or  if  a  listed  control 
method  is  "modified,"  the  standard  in 
paragraph  (g)(6)  requires  that  a  certified 
industrial  hygienist  (CIH).  or  licensed 


professional  engineer  who  is  a  "project 
designer,"  certify  the  control  method 
using  the  criteria  set  out  in  the 
regulatory  text.  The  requirements  of 
(g)(4)  are:  for  Class  I  jobs,  preparation 
must  be  supervised  by  a  competent 
person,  dropcloths  must  be  used  and 
HVAC  systems  must  be  isolated.  The 
area  must  be  set  up  using  "critical 
barriers'  either  as  part  of  a  negative 
pressure  enclosure  system,  or  as  a 
supplemental  barrier  to  another  listed 
system  which  isolates  the  asbestos 
disturbance  in  a  different  way.  Other 
barriers  or  isolation  methods  may  be 
used  to  prevent  asbestos  migration.  The 
effectiveness  of  such  methods  must  be 
proven  by  visual  inspection  and 
clearance  or  perimeter  monitoring  (see 
e.g.,  Ex.  9-34  cc).  As  noted  below, 
OSHA  believes  that  the  size  of  the 
removal  job  alone  does  not  predict  the 
risk  to  workers.  However,  if  a  job  is 
smaller,  the  chances  are  reduced  that 
isolation  barriers  provided  by  glove  bags 
or  boxes  will  fail. 

OSHA  was  reluctant  to  limit  glove  bag 
removals  without  critical  barriers  only 
to  maintenance  projects,  where  as 
NIOSH  noted,  it  is  more  likely  that 
crews  will  be  untrained  (Ex.  125). 
Rathef ,  OSHA  has  followed  the  lead  of 
some  states,  which  allow  removals 
involving  less  than  25  linear  feet  of  TSI, 
and  10  square  feet  of  other  material  to 
be  handled  without  critical  barriers, 
unless  the  glove  bags  or  enclosure  loses 
its  integrity  (see  e.g.,  12  NYCRR  56)  or 
where  a  negative  exposure  assessment 
has  not  been  produced.  Such  projects 
are  class  I  removals,  and  workers 
required  to  perform  them  must  be 
trained  in  an  EPA-accredited  training 
course  or  equivalent;  OSHA  believes 
that  the  work  force  performing  these 
relatively  minor  removals  is  the  same 
work  force  performing  major  removals, 
thus  the  jobs  will  be  well-conducted 
and  critical  barriers  will  be  unnecessary. 

In  addition,  where  the  employer     / 
cannot  demonstrate  that  a  Class  I  job^is 
likely  not  to  overexpose  employees,  the 
employer  must  ventilate  the  regulated 
area  to  move  contaminated  air  away 
from  employee  breathing  zones.      \ 

Paragraph  (g)(5)  sets  out  five  listed 
control  methods  which  OSHA  has 
evaluated  during  this  rulemaking.  The 
Agency  finds  that  using  these  methods 
pursuant  to  the  limitations  and 
speci^cations  in  the  paragraph  is  likely 
to  effectively  control  employee 
exposures  when  performing  Class  I 
work.  The  first  control  system  listed  for 
Class  I  work  is  the  Negative  Pressure 
Enclosure  System  (or  NPE).  The  extent 
to  which  OSHA  should  require  these 
systems  for  major  asbestos  work  was  a 
remaqded  iosue.  As  discussed  in  detail 


below,  OSHA  has  found  that  NPEs, 
when  constructed  and  used  according  to 
the  criteria  in  this  standard,  can  be 
effective  in  protecting  employees  within 
and  outside  the  enclosure. 

Other  listed  systems  also  may  be  used 
for  Class  I  work  imder  stated 
limitations.  Paragraph  (g)(5)  sets  out 
these  limitations.  These  systems  are: 
glove  bag  systems,  negative-pressure 
glove  bag  systems,  negative  pressure 
glove  box  systems,  the  water  spray 
process  system,  and  a  mini-enclosure 
system.  OSHA  ernphasizes  the  use  of 
the  term  "system."  Each  method 
consists  of  tangible  materials  and 
devices;  and  of  procedures  and 
practices.  All  the  listed  elements  must 
be  complied  with  before  OSHA's 
finding  of  effectiveness  are  relevant. 
Other,  unspecified  control  methods, 
"alternative  control  methods,"  may  be 
used  if  additional  notification  is  given 
OSHA,  and  if  a  specially  trained 
"project  designer"  or  a  certified 
industrial  hygienist  certifies  that  the 
controls  will  be  protective. 

Participants  in  this  rulemaking 
requested  that  OSHA's  revisions  allow 
alternative  systems.  OSHA  agrees  that 
asbestos  removal  technology  is  evolving. 
If  another  control  method  is  used,  or  if 
a  listed  control  method  is  "modified," 
the  standard  requires  that  a  certified 
industrial  hygienist  or  licensed 
professional  engineer  who  is  also 
qualified  as  a  project  designer  certify  the 
control  method  using  the  criteria  set  out 
in  the  regulatory  text.  Additional 
discussion  of  these  issues  is  found  later 
in  this  document. 

Specific  Issues  Relating  to  Methods  of 
Compliance 

1.  A  major  issue  in  this  proceeding  is 
when  NPEs  should  be  required.  In  the 
1990  proposal  OSHA  would  have 
required  the  erection  of  negative 
pressure  enclosures  for  all  asbestos 
removal  jobs,-  except  for  "small  scale  • 
short  duration  work."  This  proposal 
responded  to  the  Court's  order  for 
OSHA  to  clarify  the  conditions  under 
which  negative  pressure  enclosures 
were  required  in  the  1986  standard  (snp 
discussion  on  Issue  #3). 

The  major  rationale  in  the  1986 
standard  for  requiring  negative  pressure 
enclosures  was  to  ensure  that 
contamination  from  largerscale  asbestos 
projects  did  not  spread  beyond  the  work 
area.  OSHA  there  stated  that  "general 
contamination  of  the  workplace  has 
resulted  from  failure  to  confine  asbestos 
using  strict  regulated  area  procedures, 
and  asbestos-related  diseases  have  been 
found  in  workers  of  a  different  trade 
exposed  to  asbestos  contamination  from 
the  activities  of  asbestos  workers."  (55 
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FR  at  29716).  The  effectiveness  of  NPEs 
in  protecting  employees  working  within 
the  enclosure  was  not  the  explicit  basis 
for  their  adoption  in  the  1986  rule. 

In  the  1990  proposal.  OSHA  primarily 
(jased  the  requirement  for  universal 
NPEs  for  major  asbestos  work  on  limited 
data  relating  to  contamination  of 
workspaces  adjacent  to  asbestos  work. 
cukI  reports  of  historic  discsso 
experienced  by  employers  in  trades 
other  than  asbestos  work  who  worked 
alongside  asbestos  workers.  OSHA 
stated  however,  that  the  Agency  "has 
not  been  able  to  estimate  the  risk  to 
bystander  employees  *  •  *"  and  asked 
for  comment  and  data  on  their  exposure 
(55  FR  29716).  OSHA  also  asked  for 
information  about  alternatives  to  work 
in  full  containment,  such  as  glove  bag 
and  box  systems  and  '*new 
technologies"  (55  FR  29717).  Although 
OSHA  proposed  more  tightly  drawn 
exemptions  to  the  required  use  of 
negative  pressure  enclosures,  the 
Agency  also  raised  the  possibility  that 
data  to  be  submitted  about  alternative 
control  systems  might  result  in  a 
limitation,  rather  than  an  expansion  of 
the  walk- in  enclosure  requirements  (55 
FR  297201. 

Further  the  1990  proposal  specifically 
focused  on  whether  work  within  walk- 
in  enclosures  was  the  optimum  method 
to  protect  asbestos  workers.  It  is  widely 
accepted  that  employees  who  disturb 
asbestos,  and  who  contact  deteriorated 
asbestos  during  their  work  are  most  at 
risk  (see  e.g..  Ex.  1-344.  p.  1-12).  In  its 
earlier  response  to  the  Court's  remand. 
OSHA  noted  that  the  "record  of  the 
1986  standard  contains  no  data 
concerning  whether  employees  working 
within  the  negative  pressure  enclosures 
also  benefit  from  reduced  exposure, 
whether  working  inside  enclosures  may 
introduce  other  potential  work  hazards 
such  as  heat  stress.  Further  rulemaking 
is  necesary  to  develop  this 
information."  (54  FR  52026,  Dec.  20. 
1989).  In  the  proposal,  OSHA  reiterated 
this  statement  and  again  raised  this 
issue  (55  FR  29715). 

The  rulemaking  record  reflected  this 
two-part  inquiry.  Data  and  comment 
were  submitted  concerning  the 
effectiveness  of  NPEs  in  protecting 
employees  within  the  enclosure,  and 
their  effectiveness  in  psotecting 
"bystander"  employees  and  adjacent 
areas  frcMn  asbestos  contamination.  The 
record  presents  a  mixed  case  on  both 
issues.  First,  very  limited  data  were 
submitted  showing  that  employees 
working  within  the  enclosures 
oxperienced  reduced  asbestos  levels 
because  of  the  enclosures  themselves,  or 
:he  ventilation  provided  by  negative  air 
'Machines,  in  spite  of  claims  Ihat  the 


enclosures  and  ventilation  produce  such 
re&ults.  In  £act  claims  were  made  that  in 
comparing  work  within  enclosures  to 
work  without  enclosures,  "enclosures 
consistently  came  out  higher  in  terms  of 
what  the  person  inside  the  enclosure  is 
exposed  to"  (Exxon,  Tr.  2678).  However, 
the  record  contains  some  data  which 
show  that  properly  designed  and 
installed  NPEs  may  limit  the  spread  of 
asbestos  contamination  to  adjacent  areas 
and  employees.  However,  the  record 
also  demonstrates  that  other  systems, 
properly  installed  and  perforrned  by 
trained  employees  will  also  Umit  the 
spread  of  asbestos  contamination.  These 
are  discussed  in  depth  below. 

Based  on  this  record  and  on  the 
Agency's  experience  and  expertise, 
OSHA  has  concluded  that  although 
negative  pressure  enclosure  systems  are 
effective  in  many  circumstances  in 
protecting  workers  both  within  and 
outside  the  enclosure,  other  systems  are 
equally  effective  in  designated 
circumstances.  Additionally,  the 
demonstration  in  this  rulemaking  thit 
other  systems  can  be  effective,  supports 
regulatory  provisions  which  do  not 
stifle  continued  development  and 
refinement  of  control  strategies  for 
asbestos  work. 

2.  Effecth-eness  of  NPEs  in  Protecting 
Employees  Working  Within  the 
Enclosure 

As  noted  above,  litde  data  were 
submitted  showing  that  employees 
working  within  the  enclosure  have 
reduced  exposures  because  of  the 
enclosure  itself,  or  other  components  of 
the  NPE  system.  Although  much  data 
was  alluded  to  during  the  hearing,  e.g., 
••*  •   »  lOyearsofreal,  real  projects 
with  rooms  full  of  data,  •   *   *  we  have 
some  nice  summaries  that  I  can  give  you 
•   •   *."(Tr.  3133).  However,  none  of 
these  data  was  submitted  to  the  record. 
Also.  NIOSH  testified  during  the 
rulemaking  hearing,  "we  are  not  aware 
of  any  studies  evaluating  their  (negative 
pressure  enclosures)  effectiveness  or 
delineating  important  parameters  such 
as  minimum  pressure  differential, 
minimum  air  flow,  or  maximum 
volumes  feasible  for  various  barrier 
materiaJs."  (Tr.  228).  BCTD  noted  a 
study  in  which  "two  MIT  researchers 
estimated  "that  total  exposures  using 
the  HEPA  nngalive  pressure  system 
migh4  be  about  four-fold  less  than  they 
would  be  without  the  system"  (Ex.  143 
at  90).  OSHA  notes  that  this  estimate 
was  derived  from  "a.ssumptions"  of  the 
study  team,  and  was  unsupported  by 
exposure  data.  Further,  the  baseline 
exposure  model  was  based  on  a  much 
earlier  study  of  activities  cleaning  up 
contamination  in  a  building.  During  this 


rulemaking  hearing,  the  author  of  that 
study  described  it  as  "extremely 
unique,  *  *  *  not  refH^sentative  of 
buildings  in  the  United  States"  (Tr. 
2157).  OSHA  therefore  regards  the  MIT 
e.xposure  reduction  estimate  as 
unsupported  and  too  Speculative  to 
serve  as  a  basis  for  regulatory  decision 
making." 

Exposure  data  submitted  to  this 
rulemaking  record  which  reflected 
personal  samples  within  negative 
pressure  enclosures  do  not  sup{x>rt  the 
view  that  working  within  such 
enclosures  by  itself  will  ensure  reduced 
employee  exposure.  In  tact,  data  were 
submitted  which  showed  that 
employees  working  within  negative 
pressure  enclosures  under  some  - 
circumstances  were  exposed  to 
excessive  levels  of  asbestos  (see  below). 
OSHA  recognizes  that  a  showing  of 
elevated  levels  from  any  one  project  or 
series  of  projects  does  not  indict  the 
control  method  as  the  cause  of  such 
elevations.  However,  numerous 
submissions  from  various  sourtaes  which 
show  elevated  exposure  levels  with  no 
indication  of  improper  system  » 

installation  indicates  that  in  operation, 
the  use  of  negative  pressure  enclosure 
systems  does  not  assure  effective 
exposure  reduction  to  the  employees 
performing  the  work. 

Thus,  Union  Carbide  submitted  1.000 
exposure  measurements  "generally 
obtained  from  jobs  where  insulation  was 
removed  from  piping  of  1"  -14" 
diameter  and  from  oSier  miscellaneous 
jobs  removing  asbestos  from  vessels" 
(Ex.  7-108).  More  than  one  half  of  the 
samples  were  over  the  proposed  PEL  of 
0.1  f/cc,  and  most  of  those  were  over  the 
previous  PEL  of  0.2  f/cc.  Additional 
data  showing  high  exposures  within 
negative  pressure  enclosures  compared 
to  relatively  low  exposure  levels  for 
glove  bag  use  were  submitted  by  Arco 
Products,  Inc.  (Ex.  7-139)  and  GrayUng 
(7-144).  The  Arco  submission  contained 
monitoring  results  from  9  personal 
samples  taken  within  the  enclosure. 
These  ranged  from  0.01  to  0.44  t'cc  with 
a  mean  on  0.28  f/cc.  Lower  exposure 
levels  for  work  within  NPEs  was  shov.n 
by  data  submitted  by  the  Asbestos 
Aliatement  Council,  presenting  data 
incorporating  air  monitoring  results  for 
over  200  projects,  collected  from  four 
different  contractors  over  an  eight  year 
time  period.  These  data  showed  area 
samples  ranging  from  0.12  to  0.15  f/cc, 
while  personal  samples  ranged  from 
0.03  to  0.07  f/cc  (Ex.  1-142). 

Various  reasons  were  advanced  for 
the  presence  of  elevated  exposure  levels 
within  negative  pressure  enclosures. 
Thus  Dr.  Sawyer  testified  "1  have  seen 
configurations  that  not  only  don't  work 
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maintaining  the  enclosure  integrity,  but 
they  actually  can  increase  fiber  burdens 
in  the  contamination  area  *  *  *  (t)his 
involves  *  *  •  a  HEPA  filter  by  itself 
without  a  drive  mechanism,  without  a 
fan  to  force  air  through  it"  (Tr.  2176).  "I 
can  anecdotally  tell  you  what  I've  seen 
out  there,  but  a  lot  of  the  systems  just 
don't  work,  and  some  of  them  can 
actually  increase  the  hazard  to  workers" 
(Id  at  2177-78). 

In  view  of  the  disparity  in  the 
submitted  data,  OSHA  concludes  that 
negative  pressure  enclosure  systems, 
like  other  control  systems  which 
depend  on  proper  installation,  design 
and  supervision  for  effectiveness,  can 
vary  in  protection  they  afford  to 
employees  working  within.  Unlike 
engineering  systems  permanently 
installed  which  are  capitalized  by  the 
facility  owner,  negative  pressure 
systems  are  installed  for  the  duration  of 
the  job,  and  economic  pressures  are 
exerted  to  hold  down  the  time  and  cost 
of  the  installation. 

Thus,  the  support  for  the  use  of  NPEs 
to  reduce  employee  exposure  is  mixed. 
OSHA  is  also  concerned  that  other 
health  and  safety  hazards  may  result 
from  work  in  negative  pressure 
enclosure  systems.  For  example, 
problems  with  toxic  adhesives  were 
noted  in  the  record.  Levels  of  methylene 
chloride,  nsed  to  seal  poly  sheeting  to 
underlying  surfaces  to  contain  work 
areas  have  been  measiu'ed  at  over  the 
PEL  for  that  substance  (Ex.  1-24).  Some 
of  the  polyethylene  used  for  sheeting 
may  be  combustible  (Ex.  7-18).  Certain 
industries  reported  particular  hazards  of 
NPEs.  For  example,  a  representative  of 
Arco  Products  Co.  commented  that  in 
the  gasoline  industry  hazards  included; 
build-up  of  gases  inside  the  enclosure, 
heat  stress,  fire  hazards,  lack  of  good 
ventilation,  difficulty  in  working  with 
mobile  equipment,  difficulties  in 
communicating  and  exiting  during 
emergencies  (Ex.  7-139). 

Various  solutions  to  these  problem 
were  suggested.  Thus,  it  was  suggested 
that  less  toxic  adhesives  be  substituted 
for  methylene  chloride;  that  poly  sheets 
can  be  attached  without  adhesives 
(BCTD,  Ex.  143);  that  heat  stress  be 
eliminated  by  increasing  the  number  of 
air  changes  per  hour  within  the 
enclosure;  that  a  transparent  window  be 
installed  in  each  enclosure  to  facilitate 
communication  (Ex.  7-6);  and  other 
such  adaptations.  Certain  of  these 
suggestions  were  criticized  as 
ineffective.  For  example.  Union  Carbide 
stated  in  its  post-hearing  submission, 
■■(w)e  have  observed  that  even  when  8 
to  12  air  changes  per  hour  are  provided 
to  the  enclosure,  on  certain  days  the 
inside  of  the  enclosure  temperature  has 


risen  as  high  as  140  degrees  F.  The  heat 
stress  situation  is  further  exacerbated  by 
the  body  coveralls  worn  bv  the  workers" 
(Ex.  113  p.  6). 

OSHA  Delieves  that  some  of  these 
potential  problems  attributable  to 
negative  pressure  enclosures  may  be 
averted.  However,  the  record  also 
indicates  that  the  use  of  this  control 
technique  shares  with  other  asbestos 
control  methods,  a  primary  reliance 
upon  the  skill  and  training  of  designers 
and  workers  to  assure  its  effectiveness. 
In  addition,  under  some  circumstances 
even  the  proper  use  of  negative  pressure 
enclosures  can  introduce  additional 
hazards  into  the  workplace. 

One  ieature  of  some  negative  pressure 
enclosure  systems,  negative  air 
ventilation,  was  singled  out  by  some 
participants  as  the  primary  means  of 
reducing  exposures  to  employees 
working  writhin  them.  OSHA  notes 
however,  that  the  requirement  for  NPEs 
as  adopted  in  the  1986  rule,  did  not 
contain  any  criteria  for  such  ventilation, 
and  that  the  rationale  for  requiring  NPEs 
did  not  rest  on  the  capability  of 
ventilation  to  reduce  employee 
exposure.  Therefore,  OSHA  regards  the 
recommendation  for  requiring  special 
ventilation  as  a  new  claim,  to  be 
supported  by  evidence  and  testimony 
submitted  to  this  record. 

One  df  the  main  c.Odracteristics  of  the 
negative  pressure  enclosure  system  is 
that  the  air  pressure  inside  the 
enclosure  is  less  than  outside  the 
enclosure.  This  pressure  difference  is 
created  by  a  fan  exhausting  air,  through 
a  filter,  fi-om  inside  the  enclosure  to 
outside  the  enclosure.  Under  negative 
pressure,  any  leaks  in  the  walls  of  the 
enclosure  will  result  in  clean  air  coming 
into  the  enclosure,  rather  than 
contaminated  air  leaking  to  the  outside. 
The  system  is  primarily  designed  to 
keep  asbestos  from  contaminating  the 
building.  As  stated  earlier,  this 
approach  does  not  appear  to  improve 
working  conditions  inside  the 
enclosure.  Negative  air  ventilation 
draws  clean  air  fi-om  outside  the 
enclosure  at  sufficient  quantities  and  at 
strategic  locations,  so  as  to  provide 
clean  air  in  the  worker's  breathing  zone. 
Support  for  negative  air  ventilation  was 
submitted  by  numerous  participants. 
For  example,  Mr.  D'Angelo  testified  that 
"negative  air  ventilation  is  the  single 
most  effective  engineering  control 
reducing  worker  exposure  as  well  as 
reducing  the  risk  to  adjacent  bystanders 
or  other  operations."  Further,  he 
recommended  a  minimum  of  8  and  up 
to  20  air  changes  per  hour  to  assure 
appropriate  ventilation  is  maintained 
(Tr.  3078,  3087).  This  process,  "which 
has  exfwnded  on  the  negative  pressure 


enclosure,  (is)  called  air  flush 
methodology"  (Tr.  3085). 

Other  participants  also  suppohed  the 
use  of  "air  flushing"  techniques,  or 
directed  make-up  air.  Chip  D'Angelo,  an 
asbestos  abatement  consultant  described 
the  principle  as  moving  airborne  fibers 
out  of  the  work  area  with  air  velocity, 
thereby  "flushing"  the  area  by  bringing 
in  air  from  sources  outside  the 
enclosure  additional  to  that  brought 
through  the  decontamination  chamber. 
He  further  described  moving  the  air 
away  from  the  worker  and  toward  the 
negative  air  filtrat'on  machines  and 
directing  the  movmg  air  to  "dead  spots" 
in  the  enclosure  by  use  of  baffles  and 
flexiducts  (Tr.  3035)  (see  BCTD,  Ex.  143 
p.  90,  and  citations  therein).  Mr.  Cook, 
an  asbestos  abatement  contractor, 
appearing  for  the  BCTD,  testified  that 
"it's  a  fairly  easy  technology  to 
implement,  depending  oh  the 
situation. "(Tr.  805).  Mr.  Medaglia, 
president  of  an  engineering  firm 
suggested  adding  to  the  definition  of  a 
negative  pressure  enclosure,  the  phrase 
"*  *  *  all  areas  within  the  enclosure 
are  swept  by  the  flowing  air  towards  the 
exhaust  fans  •   *   *"  (Tr.  3052).  Other 
support  was  provided  by  New  Jersey 
White  Lung  Association  (Tr.  601-2), 
NIGSH  (Tr.  228  and  257),  R.  Sawyer  (Tr. 
2161),  D.  Kirby  (Tr.  170),  Global 
Consumer  Services  (Tr.  2341)  and  J. 
Cookof  QSI  International  (Tr  804.) 

However,  some  engineers  who 
testified  did  not  utilize  the  technique; 
Exxon  noted  in  its  testimony  that  "you 
can't,  quite  honestly,  get  enough  volume 
of  air  velocity  to  convince  yourself  you 
are  going  to  get  good  equal  mixing 
within  an  entire  enclosure"  (Tr.  2680); 
and  NIOSH  noted  in  its  submitted 
testimony,  that  "we  are  not  aware  of  anv 
studies  evaluating  their  effectiveness 
(NPE's)  or  delineating  important 
parameters  such  as  *  *  *  minimum  air 
flow"  (Ex.  9).  NIOSH  recommended  that 
OSHA  incorporate  into  the  rule  for 
negative-pressure  enclosures,  design 
requirements  for  air-flow  patterns 
within  the  enclosure  to  move  airborne 
particles  away  from  the  worker"  (Ibid). 

Although  "air  flushing"  is  the 
ventilation  approach  most 
recommended  for  use  within  negative 
pressure  systems,  actual  data  showing 
its  success  is  limited.  In  recognition  of 
the  support  from  engineers  who  have 
utilized  these  systems,  OSHA  is 
requiring  a  performance  based  version 
of  "air  flushing"  as  a  component  of  the 
negative  pressure  enclosure  system. 
OSHA  is  also  requiring  ventilation 
which  "directs  the  air  away  from 
exposed  employees"  when  other 
controls  are  used  for  Class  I  work  wheie 
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no  there  is  insufficient  data  to  support 
a  "negative  exposure  assessment." 

Participants  also  argued  that  the  use 
of  negative  pressure  systems  under 
stated  circumstances  was  unnecessary' 
and  would  not  contribute  to  employee 
protection  against  asbestos  exposure. 
Working  outdoors  was  one  such 
circumstance.  Amoco  submitted  data  in 
which  95%  amosite  was  removed  from 
an  outdoor  pipe  run  without  negative 
pressure  enclosure  in  which  most 
samples  indicated  very  low  fiber  levels 
(Ex.  7-39).  However,  the  following  work 
practices  were  also  used:  restricted 
access,  immediate  and  double  bagging 
of  debris  or  use  of  airtight  chutes, 
barricaded  area,  use  of  HEPA  equipped 
vacuums,  respirator,  decontamination 
procedures,  and  training  and 
supervision  of  the  operation  by  a 
competent  person. 

OSHA  believes  that  outdoor  Class  I 
work  may  be  safely  done  without 
enclosures.  Therefore,  paragraph  (g) 
allows  all  outdoor  Class  I  work  to  be 
conducted  using  other  control  methods, 
such  as  a  glove  bag  system,  so  long  as 
the  specifications  and  work  practices  for 
such  systems  are  followed.  In  addition, 
decontamination  procedures  for  all 
Class  I  work,  outdoors  as  well  as 
indoors,  including  decontamination 
facilities  and  showers,  must  be  made 
available  for  all  Class  I  work,  including 
that  performed  outdoors. 

As  discussed  above,  the  negative 
pressure  enclosure  requirement  in  the 
1986  standard  lacked  specificitv.  BCTD 
recommended  that  OSHA  specifv-  the 
number  of  air  changes  per  hour  required 
in  the  negative  pressure  enclosure  (Ex. 
143,  p.  94).  They  reasoned  that  this 
would  improve  ventilation  within  the 
enclosure  and  reduce  worker  exposure. 
Union  Carbide  testified  that  thev  use  8 
to  12  changes  per  hour  CTr.  2255)  and 
Chip  D'Angelo  recommended  10 
changes  per  hour  (Ex.  99).  Now  jersey 
White  Lung  Association  representative 
suggested  B  changes  per  hour  (Tr.  482). 
BCTD  and  others  also  proposed  that  the 
negative  pressure  differential  be 
increased  fi-om  the  recommended  0.02 
column  inches  water  in  Appendix  F  (Ex. 
143,  p.  95)  "because  of  fluctuations 
inside  the  enclosure." 

In  several  published  articles,  Spicer 
and  D'Angelo  expressed  their  support 
fur  these  recommendations  and  further 
suggested  that  pressure  measurements 
be  made  at  several  points  within  the 
enclosure  (Ex.  9-34  NN,  Tr.  31 2C).  The 
use  of  a  manometer  to  measure  the 
pressure  differential  between  the 
enclosure  and  the  area  outside  the 
enclosure  was  also  supported  by  BCTD 
and  DAngelo  and  Spicer  primariU 
l>ecau.se  this  device  would  provide 


immediate  notice  if  there  were  a  loss  of 
pressure  and  therefore  increased 
potential  for  fiber  escape  (Ex.  143.  p.  96 
and  Ex.  9-34  NN).  He  estimated  the  cost 
of  a  manometer  at  S20.00  (Tr.  3078). 

BCTD  submitted  additional 
recommendations  which  it  felt  would 
improve  negative  pressure  enclosure 
use: 

— Use  additional  air  filtration  machines  in 

areas  of  especially  high  fiber 

concentrations,  to  serve  as  "scrubbers" 
— Use  at  least  one  negative  air  filtration 

machine  per  room  in  multi-room 

enclosures 
— Provide  an  independent  power  source  and 

back-up  HEPA  unit  for  use  in  case  of 

failure 
^Smoke  test  the  enclosure  for  leaks 
— Pre-filter  inlet  air  (Ex.  143.  p.  97) 

Most  of  these  recommendations 
appear  to  be  beneficial.  Requiring  smoke 
.  testing  to  detect  leaks  is  adopted  by  the 
Agency  as  part  of  required  set-up 
procedures  when  such  enclosures  are 
used.  Others,  such  as  requiring 
"additional  air  filtration 
machines  •   *   •  where  exposures  are 
especially  high"  appear  to  be  sound 
engineering  advice  but  would  present 
enforcement  problems,  if  included  in 
the  regulatory  text  (Ex.  143).  Instead,  as 
part  of  the  mandator/  criteria  for  NPEs, 
when  used  to  control  exposure  in  ClasS 
I  jobs,  the  Agency  is  requiring 
"competent  persons"  to  oversee  the 
installation  of  such  systems,  and 
employees  to  be  protected  within  such 
enclosures  by  ventilation  systems  which 
minimize  their  asbestos  exposure. 
OSHA  believes  that  its  provisions  on 
negative  pressure  systems  will  protect  j- 
employees  working  within  them.        "^ 

Based  on  the  above  extensive  analvsis 
of  the  many  studies  and  comments. 
OSHA  has  concluded  that  NPEs  are  not 
appropriate  as  a  universal  requirement. 
They  usually  protect  bystanders  well, 
but  not  always  workers  within  the 
enclosures,  and  can  sometimes  create 
other  problems.  Consequently,  OSHA  is 
permitting  alternatives  to  NPEs  in 
appropriate  circumstances  and  is 
upgrading  requirements  for  NPEs  when 
they  are  used. 

Also,  OSHA  believes  that  various 
alternative  req\urements  in  this  final 
revised  standard  triggered  by  Class  I,  II, 
and  III  u-ork,  some  of  which  are 
components  of  negative  pressure 
systems  will  protiK.t  adjacent  or 
"bvstander"  employees  under  most 
situations.  Thus,  mandatory  critical 
barriers  for  m.ost  Class  I.  some  Class  II 
and  III  work  will  bar  passage  of  higitive 
asbestos  fibers;  and,  claiifving  the 
responsibilities  of  the  various  emplovcrs 
on  a  multi-employer  worksite. 


paragraph  (d)  will  protect  all  work  site 
employees  from  fugitive  emissions. 

3.  What  Other  Control  Systems  Can  be 
Allowed  for  Asbestos  Work  Which 
Involves  High  Risk  Materials? 

OSHA  is  allowing  other  control 
systems  for  Category'  I  asbestos  work, 
but  only  under  stated  conditions.  Thus, 
the  second  asbestos  control  system 
permitted  for  use  for  Category  I  asbestos 
work  is  a  glove  bag  system  which  meets 
the  requirements  of  the  standard,  and  is 
used  only  in  the  limited  situations  listed 
in  paragraph  (g),  i.e.  straight  runs  of 
piping  and  to  remove  intact  TSI. 

Other  technologies  recommended  by 
the  accredited  project  designer  or 
competent  person  based  on  supporting 
data  showing  their  effectiveness  may 
also  be  used.  Whenever  a  technology  is 
used  which  is  not  referenced  in  the 
standards,  the  employer  must  notify 
OSHA  before  the  asbestos  job,  and  " 
include  in  the  notification  the  basis  for 
the  project  designer's  or  certified 
industrial  hygienist's  decision  that  the 
new  technology  will  be  equally  effective 
as  other  technologies  referenced  in  the 
appendix.  Daily  personal  and  periphery- 
area  monitoriug  mi:st  be  conducted  for 
all  such  jobs,  as  well  as  clearance 
samples  at  the  termination  of  the 
abatement  jf)b. 

Glove  Bag  Systems 

The  decision  to  allow  increased  glove 
bag  use  is  based  on  the  considerable 
comment  and  evidesice  submitted 
during  this  proceeding  concerning  the 
safety  and  effectiveness  of  glove  bag  use. 
OSHA  had  proposed  to  permit  only 
small-scale,  short  duration  removals  to 
be  conducted  using  glove  bags;  however 
the  Agency  noted  that  it  was 
considering  whether  alternatives, 
including  glcve  bags,  to  negative 
pressure  enclosu.TS  for  renovation, 
removal  and  demolition  operations 
should  be  .illowed  (55  PR  at  29716). 

In  the  198fj  standard,  glove  bag 
effectivpr.e<^s  was  considered  too 
uncertain  to  allow  as  a  preferred 
control.  Therefore  OSHA  relegated  glove 
bag  use  to  small-scale,  short  duration 
jobs,  or  jobs  exempt  horn  the  negative 
pressure  enclosure  requirement  because 
of  the  configuration  of  the  work 
environment.  Ko-»vevcr  OSHA  noted 
that  glove  bag  use  could  generally  be 
exp'Tted  to  reduce  exposures  to  below 
0.1  l7cc(51  FR  22711). 

In  the  preamble  to  its  proposed 
ariondmcnts  the  .•\gency  noted  that 
available  data  indicated  that  glove  bags 
in  use  may  not  always  provide  adequate 
p.'-olection.  hi  large  part,  the  Agcnc> 
based  this  preliminary  evaluation  on  the 
results  i>f  r.n  evaluation  performed  In* 
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NIOSH  in  whidi  improperly  used  glove 
bags  resuhed  in  excessive  fiber  counts. 

As  noted  above,  this  final 
constracticm  standard  expands  the 
conditions  in  which  glove  beg  use  is 
allowed.  Now,  glove  bag  use  for  removal 
of  TSI  and  surfMang  AC^  is  allowed 
vdthout  q;:antity  limitation  for  intact 
TSI  for  straight  runs  of  piping. 

OSHA  believes  these  decisions  are 
well  supported  by  this  rulemaking 
record.  Many  participants  urged  OSHA 
to  expand  the  conditions  for  pwmitting 
glove  bag  use.  Fat  example  the  Dow 
Chemical  Company  stated,  "removal  of 
asbestos  containing  material  &om  pipes 
or  pii>ehnes  can  best  be  accomplished 
with  the  use  of  glove  bags  in  all 
instances,  not  )ust  when  pipes  are 
elevated.  Needless  to  say,  the  employees 
carrying  out  the  operation  must  be 
trained  and  adequately  supervised  to 
the  glove  bags  properly."  (Ex.  7-103). 
The  American  Paper  Institute  and  the 
National  Forest  Products  Association 
stated  that  "(w)e  fnlly  agree  with  the 
field  perstnnel  that  there  should  be  no 
hnear  footage  limit  for  the  removal  of 
asbestos  insiilation  on  pipe  when  proper 
glove  bag  t<H:hniques  are  used"  (Ex.  7- 
74  at  9^  Ttie  National  Insulation  and 
Abatement  Contractors  Association, 
commented  "(a)  skilled  asbestos 


abatement  mechanic  can  certainly 
remove  in  excess  of  21  linear  feet  in 
properly  used  glove  bags  in  as  safe  a 
manner  as  he  or  she  can  less  then  21 
feet.  •  *  *  (i)n  addition,  the  implied 
restriction  against  glove  bag  use  outside 
of  small-scale,  short-duration  work 
ignores  the  advances  made  in  glove  beg 
practices  and  worker  skills"  (Ex  7-72  at 
2),         ( 

Mr.  Vest  of  the  U.S.  Air  Force 
commented:  "(t)he  regulation  should 
clearly  allow  for  *  *  *  operations  that 
are  not  small-scale,  short  duration  but 
are  also  not  within  the  piurview  of  the 
full  requirements  for  a  regulated  area. 
We  beUeve  multiple  glove  bag 
operations  would  fall  into  this  category; 
this  in-between  category  should  require 
training  and  additional  procedures,  but 
not  necessarily  "negative  pressure 
enclosnres."  James  Snyder,  representing 
the  American  Paper  Institute, 
maintained  that  there  should  be  no 
linear  limit  as  long  as  proper  glove  bag 
techniques  were  used  (Ex.  7-74). 
Exhibits  7-9,  7-19.  7-21,  7-26,  7-32,  7- 
33, 7-50, 7-63,  7-72,  7-73. 7-74,  7-76, 
7-95,  7-99,  7-102,  7-103,  7-106,  7-107, 
7-120, 7-121.  7-125.  7-128, 7-130,  7- 
139,  7-144.  and  7-146  also  supported 
expanded  glove  bag  use. 


In  addition,  to  these  generalized 
statements  of  support  for  expanded  use 
of  glove  bags,  partidparits  sulmiined 
data  to  show  the  effectiveness  of  glove 
bags  in  protecting  wmkers.  For  example, 
the  U.S.  Air  Force,  introduced  data  (Ex. 
3-9).  The  lai^e  majority  of  measurement 
were  below  0.1  f/cc.  Only  54  of  the  370 
measurements  sets  were  over  0.1  f/cc, 
some  of  which  were  within  the 
sampling  and  analytical  error  margin  of 
25%. 

Dr.  Vernon  Rose  of  the  University  of 
Alabama  at  Birmingham  submitted  a 
paper  entitled:  "Analysis  of  PCM 
asbestos  air  mcmitoring  results  for  a 
major  abatement  project"  (Ex.  7-194).  in 
which  over  2000  sampling  results  were 
presented,  taken  over  a  five  year  period 
during  which  thermal  system  insulation 
was  removed  firom  a  single  building. 
This  study  provides  very  extensive  data 
on  closely  observed  vratk  which  the 
authors  described  as  "*  *  *  ideal 
conditions  existed  to  support  the  proper 
abatemerrt  of  ACM"  (Ex.  7-194). 
However,  they  also  noted  that  the 
environment  was  generally  quite  dusty 
and  that  since  the  results  wera  PCM 
counts,  they  might  overestimate  the  true 
exposure  level.  The  results  are 
summarized  Table  I. 


Table  I.— asbestos  Fiber  Levels  DuRtNG  Varkxjs  Removal  Operations 

[Ex.  7-1941 


Sample  descriptkin 


No. 
samples 


Mean 
(f/cc  3) 


ConUence 

interval 


Full  endosure-entrance 

FuR  enctosure-tiackground . 

Minj-enctosure-entrance 

Mini-encfbsure-t}aGkground 

Atgl(Met>ag  _ 

Glove  t>ag-t>acfcground _ 

FuH  encloaure-cieerance  ..„ 
MJni-enc|osufe-clearance  ... 

Pre-wotk 

Full  enciosure-pefsonai 

Full  enctosure-within 


303 

333 

35 

38 

430 

386 

161 

94 

39 

116 

160 


0.026 
0.022 
0.022 
0.023 
0.037 
0.028 
0.002 
0.006 
0.013 
0.233 
0.119 


C.(»1-0.033 
0.019-0.025 
0.016-O.036 
0.01 3-0.058 
0.034-0.041 
O.025-O.031 

asxa-ojjoz 

(U)05-0.008 
0.010-0.018 
0.177-0.327 
0i>97-0.>52 


Except  for  ihose  taken  within  the 
negative  pressure  enclosure,  all  sample 
means,  including  those  taken  at  and 
away  from  glove  bags  are  well  below  the 
new  PEL  of  a  1  f/cc. 

In  OSHA's  view,  the  large  amount  of 
data  CQQtained  in  this  study 
demonstrating  that  exposure  levels  at 
the  glove  bag  ccuisistently  were  well 
below  the  PEL  of  0.1  f/cc  supports  the 
effectiveness  of  glove  bags  in  protecting 
the  asbestos  worker. 

Additional  data  were  submitted  by 
Grayling  Industries  and  CixUrol 
Resource  Systems.  Inc..  glove  bag 
manufacturers  (Ex.  7-144).  Personal 
breathing  zcme  measurements 


representing  varied  removals  are  almost 
all  below  OSHA's  proposed  PEL  of  0.1 
f/cc.  After  the  hearing.  Grayling 
submitted  letters  from  some  of  the 
contractors  and  organizations  in  charge 
of  the  projects  for  which  data  was 
submitted,  which  detailed  the 
procedures  followed  by  employees 
during  the  jobs  where  low  exposure 
levels  were  recorded.  (Ex.  111).  These 
conditions  correspond  to  the 
specifications  and  work  practices  which 
OSH.A  is  requiring  in  this  standard  for 
glove  bag  use. 

Virtually  all  of  the  participants  who 
opposed  expanded  use  of  glove  bags  for 
removal  jobs,  cited  the  NIOSH  study 


referred  to  above.  (See  e.g.  Ex.  143  at 
98-100).  The  study  was  conducted 
jointly  by  NIOSH  and  EPA  in  1985.  and 
its  results  were  made  public,  as  a  Health 
Hazard  Evaluation  (Exs,  1-1, 1-2, 1-20). 
It  has  also  formed  the  basis  for  NiOSH's 
institutional  position  on  glove  tegs 
published  as  "An  Evaluation  Glove  Bag 
Contaiiunent  in  Asbestos  Removal"  in 
October  1990.  (submitted  post-hearing 
as  Ex.  125).  Based  cm  the  data  and 
analysis  in  that  document,  NiOSH's 
spokesperson,  Richard  Lemen  testified 
at  the  rulemaking  hearing: 

NIOSH  bas  found  thet  atrbome  fibers  are 
released  io  the  work  place  when  ^ove  begs 
are  u.sed  to  remo«e  asbestos  pipe.  Altbot^ 
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the  reasons  for  these  releases  were  not 
determined,  the  study  indicated  that  glove 
bags  did  not  control  asbestos  exposures  as 
anticipated.  Thus,  NIOSH  strongly  supports 
OSHA  in  requiring  that  negative-pressure 
enclosures  be  used  in  conjunction  with  glove 
bags.  Furthermore,  NIOSH  recommends  that 
OSHA  require  the  use  of  respiratory 
protection  when  glove  bags  are  used.  At  a 
minimuhi,  NIOSH  recommends  that  workers 
should  be  required  to  wear  the  most 
protective  air-purifying  respirators  •   *   • 
(Tr.  229) 

The  study  evaluated  the  removal  of 
asbestos  containing  pipe  lagging  using 
glove  bags  from  four  public  school 
buildings.  The  data  were  obtained 
during  week-long  surveys  in  each  of  the 
buildings.  According  to  the  abstract  in 
the  evaluation:  "the  same  work  crew 
removed  asbestos-containing  pipe 
lagging  in  all  four  schools.  Personal 
exposures  to  airborne  fibers  were 
determined  using  the  NIOSH  method" 
(Ex.  125).  NIOSH  summarized  the 
results:"*  *  •  In  three  of  the  four 
facilities  studied,  workers  were  exposed 
to  airborne  asbestos  concentrations 
above  the  OSHA  PEL.  Only  in  the  last 
building  where  the  removal  took  place, 
were  exposure  levels  reduced  to  below 
the  new  OSHA  PELS." 

Interpretation  of  the  results  of  this 
study  varied.  BCTD  viewed  the  study  as 
supporting  its  view  that  glove  bags 
should  not  be  permitted  for  other  than 
small  scale,  short  duration  jobs  because 
they  do  not  provide  rehable  protection 
for  bystanders.  (Ex.  143,  p.  98).  HEI 
concluded,  based  on  the  NIOSH  study, 
that"*   *   «  glove  bags  should  never  be 
used  as  a  stand  aione  abatement 
isolation  procedure  for  long  pipe  runs" 
(HEI.  Ex.  1-344.  p.  5-48).  Clearly  these 
results  call  into  question  any  expansion 
of  permitted  glove  bag  use.  However, 
after  paying  close  attention  to  the 
conditions,  personnel  and  equipment 
utilized  in  the  NIOSH  study,  and  to  the 
rest  of  the  record,  OSHA  believes  that 
glove  bag  systems,  when  properly 
doployed-and  supplemented  by  barriers. 
are  capable  of  protecting  both  the 
abatement  worker  and  bystander 
employee. 

E)etails  of  the  improper  usage  in  the 
NIOSH  study  were  pointed  out  bv 
Grayling  and  CI  and  by  the  NlOSil 
investigators  themselves;  "the  methods 
employed  by  workers  *  *  *  violated 
current  state-of  the  art  glove  bag 
procedures  *  *  *  (t)he  glove  bags 
contained  over  four  times  the 
recommended  material,  they  were 
opened  up  and  slid  down  the  pipe, 
*  *  *  (t)hey  were  used  as  a  receptacle 
rather  than  as  a  glove  bag.  *  *  *  the 
envelope  was  slit  to  speed  the  removal 
process.  »  *  *  bags  were  being  sealed 
" while  removal  was  taking  place  *   *   *•• 


and  other  improper  procedures  (Ex.  130, 
Ex.  125).  In  addition,  although  NIOSH 
noted  "(wlorker  training  and  experience 
are  important  components  in  a  reliable 
system  of  control  measure.  *  *   *  (in 
this  study)  the  work  crew  was  not 
trained  in  the  proper  use  of  glove  bags" 
(Ex.  125.  p.  20). 

Representatives  of  the  glove  bag 
industry-  also  noted  that  since  the  study 
was  undertaken  in  1985-86.  the 
equipment  used  by  the  workers,  has 
been  replaced  by  better  designed  and 
more  protective  equipment  and 
materials.  For  example,  one  of  the  glove 
bags  used  in  the  study  employed  a 
zippered  connection  system,  which 
"promote(s)  the  free  flow  of 
contaminated  air  from  the  glove  bag 
during  removal  *  •   *,"  and  the  "one- 
size  fits  all"  glove  bag  has  been  replaced 
by  a  "greater  number  of  designs  and 
configurations  of  glove  bags  •  *  *  (for) 
T's.  elbows,  valves,  verticals  and 
extended  runs"  (Ex.  130.  p.  3). 

The  study  showed  that  by  the  time  the 
removal  activity  reached  the  fourth 
(final)  building,  the  work  crew,  having 
been  "trained"  by  a  variety  of  on-the-job 
methods,  such  as  "trial  and  error," 
advice  from  the  survey  team,  and 
watching  a  videotape,  exposure  levels 
were  dramatically  reduced.  The  pre- 
removal  levels  were  not  lower  at  the 
final  facility,  approximately  Lhe  same 
amount  of  asbestos  was  removed  as  in 
the  othe>  operations  and  the  authors 
stated  that  the  lagging  was  in  generally 
good  condition  throughout  the  study-^ 
lending  further  credence  to  the 
hypothesis  that  the  use  of  improved 
work  practices  led  to  generation  of 
lower  fiber  levels.  The  report  concluded 
with  a  list  of  recommendations  for  work 
practices  for  glove  bag  use. 

OSHA  believes  that  tiie  NIOSH  study 
should  be  viewed  as  a  demonstration  of 
poor  work  practices  by  untrained 
employees.  The  Agency  notes  that 
although  the  NIOSH  study  contains 
carefully  presented  and  analyzed 
exposure  data.  tJie  study  design  was 
compromised  by  the  intervention  of  the 
investigators  in  instructing  the  workers. 
Further,  since  the  workers  were 
untrained,  and  for  the  most  part  did  not 
use  the  glove  bags  correctly  to  attempt 
to  isolate  the  disturbances,  the  study  is 
of  limited  utility  in  identifying 
problems  of  glove  bag  systems  when 
they  are  used  correctly. 

NIOSH  speculated  that  ignorance  of 
proper  glove  bag  procedures  was 
common  for  plant  maintenance 
personnel,  asbestos  operations  and 
maintenance  personnel,  and  many 
asbestos  removal  contractors  who  use 
glove  bags  only  occasionally"  (Ex.  125. 
p.  53).  If  indeed  this  is  so.  it  suggests 


that  short  of  prohibiting  glove-bag 
removals  entirely,  restricting  permitted 
usage  to,  for  example,  maintenance 
w^k  (small-scale,  short-duration  work) 
rtiay  result  in  limiting  permitted  glove 
bag  work  to  where  it  is  likely  to  be 
performed  incorrectly.  It  also  suggests 
that,  the  frequency  of  glove  bag  work, 
rather  than  the  Size  of  the  removal 
project  is  more  relevant  to  its 
effectiveness.  Other  participants  erhoed 
this  caution,  for  example,  David  Kirby 
of  Oak  Ridge  National  Laboratory 
testified  that  glove  bag  usage  should  be 
conditioned  on  showing  quarterly 
frequency  of  glove  bag  usagefKf.'lie- 

OSHA  concludes  that  when 
conscientiously  used  by  well-trained. 
well-super\-ised  personnel,  glove  bags 
can  effectively  reduce  asbestos  fiber 
release.  The  NIOSH  study  demonstrated 
clearly  that  the  obverse  is  also  true: 
when  glove  bags  are  used  improperly  bv 
untrained  or  insufficiently  trained 
workers,  airborne  fiber  levels  can 
become  significantly  elevated. 
Consequently,  based  on  this  extensive 
evidence  and  analysis.  OSHA  is 
permitting  wider  use  of  glove  bag 
technology  in  the  hnal  standard,  but  is 
including  additional  requirements  to 
improve  the  effectiveness  of  their  use. 
The  Agency  notes  '.hat  the  new 
regulator>-  te.vt  pr«j.icribing  the 
specifications  and  work  practices  for 
allowable  glove  baj;  removals  would 
prohibit  the  kind  of  ;emoval  activity 
observed  in  the  NIOSH  study. 

Based  on  its  s'.uly,  NIOSH 
recommended  detailed  work  practices 
and  sp)eciricauGri5  for  glove  bag  use. 
OSHA  has  inccrporated  the  major 
recommend iiic-ns  into  the  standard, 
either  as  part  of  the  overall  requiremei.ts 
for  asbestos  rcnioval.  or  as  requi;ed 
components  of  permitted  glovf  b?g 
systems.  For  exan:pie.  NIOSH 
recommends  that  workers  'spray 
frequently  durir.g  the  removal  process 
so  that  UP -viy  exj-o-sed  surfaces  are 
wetted."  OSHA  n cuires  thst  a!i  work  be 
performed  usi.-.i^.  wet  methods.  "Wet 
methods"  are  defined  as.  applying 
sufficient  water  to  ACM  and  FACTvl 
during  the  wrrk  ope»-ation  so  that  fibers, 
if  released,  are  prevented  from 
becoming  airborne.  Other 
recommendations  likewise  aie  ciavered 
by  more  generic  requireine;;ls. 

For  Class  I  vurk  in  which  gtove  bjgs 
are  used,  OSH.\  is  requiring  ihaX  2 
persons  perform  the  glove  ba^  -eiriovai. 
BCTD  recommended  that  2  p';rs;;ns 
perform  glove  bag  work  s.■■^f^n?,  ihat 
"*  *   *  the  operation  car.  ^■e  Lai. •- 
pressed  to  adjust  the  Hhi  /  '.  '-cuum 
flow  rates  or  water  press. I'-j  in  ih'! 
sprayer  while  his/her  h j:.  .;^  -ro  iiy  the 


^ 


40998    Federal  Register  /  Vol.  59,  No.  153  /  Wednesday.  August  10.  1994  /  Rules  and  Regulations 


bag"  (Ex.  143,  p.  125).  BCTD  also  felt 
that  proper  decontamination  required  a 
"buddy  system"  involving  a  second 
worker. 

Exxon  representative,  Mr.  Booher, 
testified  that  their  practices  is  to  have  2 
persons  per  glove  bag  (Tr.  ?673).  Mr. 
Sledge  of  Naval  Sea  Systems  Command 
testified  that  two  personal  normally 
perform  glove  bag  operations  in  their 
facilities,  usually  using  glove  bags  under 
negative  pressiwe  (TY.  420).  OSHA 
agrees  and  believes  that  proper  use  of 
glove  bags  in  removing  high-risk  ACM 
(TSI  and  surfacing  AGM]  requires  at 
least  two  persons.  The  Agency  also 
notes  that  required  training  of 
employees  must  cover  detailed  glove 
bag  procedures.  Many  of  the  detailed 
work  practices  recommended  by  NIOSH 
are  advisory,  i.e.  use  "sprayer  of 
sufficient  length,"  will  be  covered  in 
training,  an  1/or  are  encompassed  by 
more  geneial  requirements. 

Other  Systems 

Although  glove  bag  systems  were  the 
alternative  system  most  discussed 
during  the  rulemaking,  participants 
submitted  data  on  other  systems  which 
were  claimed  to  effectively  isolate 
asbestos  dust  during  removal.  The 
Agency  has  reviewed  the  data  and 
comment  on  these  submissions  and  has 
listed  four  additional  systems  as 
permitted  for  Class  I  work  under  stated 
circumstances  in  paragraph  (g)(5).  The 
Agency  emphasizes  that  the  listing  of 
any  system  is  not  an  endorsement  by 
OSHA.  The  listing  merely  indicates  that 
various  combinations  of  engineering 
controls  and  work  practices  represented 
by  these  systems,  when  properly  carried 
out,  and  when  all  other  provisions  of 
these  standards,  e.g.,  training, 
competent  ^    rson  supervision. -exposuri3 
assessments  and  respirator  use  v.  hern 
required,  are  found  by  the  Agency  on 
this  record  to  constitute  effective  means 
of  controlling  employee  exposure  to 
asbestos. 

Two  of  the  systems  are  moditlcaiions 
of  glove  bag  systems.  One.  a  negative 
pressure  glove  bag  system,  was 
presented  as  an  alternative  by  several 
participants.  One  witness  stated  that 
"the  nuclear  ship  repair  industry  has 
usod  pipe  containment  glove  bags  for 
years  *   *  •  all  of  this  work  has  been 
required  to  be  performed  with  constant 
negative  pressure  being  maintained 
inside  the  glove  bag  during  removal    . 
operations"  (Tr.  3028).  A  panel 
testifying  on  behalf  of  Union  Carbide 
described  a  negative-pressure  glove  bag 
technology  which  they  have  developed 
(Tr.  2192  and  Ex.  7-108).  M.  Patel,  an 
industrial  h-gienist  at  Union  Carbide, 
described  ii  in  his  written  testimony: 


t 


The  glove  bag  system  is  used  as  follows: 
The  gtovt  bag  is  connected  to  the  glove/hose 
connector.  All  the  tools  needed  to  remove 
asbestos  are  placed  in  the  inner  [X}uch  of  the 
glove  baft  The  bag  is  installed  on  a  pipe 
utilizing  the  zipper  provided  at  the  top.  The 
shoulder  is  bstened  on  both  ends  of  the 
glove  bag  with  tourniquets.  The  rest  of  the 
system  is  connected.  The  insulation  is  wetted 
with  amMided  water  using  the  portable 
garden  sprayer.  The  asbestos  is  cut  and  falls 
through  the  open  sliding  gate  valve  and 
collects  is  the  waste  bag.  Vacuum  in  the  bag 
and  in  the  rest  of  the  system  is  adjusted  to 
prevent  collapse  of  the  bag.  When  the 
asbestos  waste  collected  in  the  bag  is  almost 
full,  the  sliding  gate  valve  is  closed  as  the 
vacuum  in  the  system  is  slowly  cx)ntrolled  by 
adjusting  the  splitter  valve,  and  the  bag  is 
carefully  sealed  and  removed.  A  new  bag  is 
installed  and  the  sliding  gate  valve  opened. 
When  all  asbestos  inside  the  glove  bag  is 
removed,  the  pipe  and  the  wall  of  the  glove 
bag  abova  the  middle  zipper  inside  the  bag 
are  ri.rised  with  amended  water.  The  middle 
zipper  is  closed  to  isolate  the  upprer 
compartment  while  vacuum  is  still  being 
pulled. 

The  tourniquet  on  either  end  of  the  giove 
bag  is  looeened  and  the  bag  is  moved  to  the 
next  position.  The  middle  portion  of  the  bag 
is  unzipped  and  the  work  is  continued  E.x. 
9-43). 

The  panel  members  reported  that  the 
mean  value  of  the  exposure  for  the 
modified  negative-pressure  glove  bag 
was  0.021  f/cc.  / 

In  a  post-hearing  submission.  Union- . 
Carbide  subnaited  a  large  number  of 
additionel  n',.easurements  from  various 
operations  bupporting  the  relative 
effectiveness  of  their  negative-pressure 
glove  bag  mfthod  of  asbestos  control. 
These  data  s.'iowed  both  glove  bags  and 
negative  prct^-.ure  glove  bag  personal 
exposui-a  lev^il^  were  low,  and  well 
below  those  for  negative  pressure 
enclosures  as  measured  by  the 
company. 

Table  II.— Asbestos  Fiber  Levels 
During  Removal  Operations 

!Ex.  113] 


operation 


Glove  bag  ... 

Negalive- 
pressurc 
enclosite. 

Glove  bag  ... 

Negative- 
pressure 
enclosure. 

Negative- 
pressure 
glove  t)«g. 


2,280 
^220 


2.361 

1,001 


90 


Sample 
type 


Area 
Area 


Personal 
Personal 


Area 


%>0.1 
F/CC 


2.3 

16.4 


22.7 
60.9 


1.1 


Table  ».— Asbestos  Rbb*  Levels 
During  Removal  Operations— 
Continued 

[Ex.  t131 


Operation 

No. 
sam- 
ples 

Sampte 
type 

F/CC 

Negative- 
pressure 
glove  bag. 

80 

PereooaJ-. 

40.0' 

'mean  of  those  >0.1   t/cc=0^1  Vcc,  the 

overall  mean=0.046  Vcc. 

Some  of  the  exposure  monitoring 
results  showec^  personal  samples  above 
the  new  PEL  o^  0.1  £/cc.  Unicm  Carbide 
suggested,  that  ^ployees  performing 
Class  1  work  usiii)5\he  moc^fied  negative 
pressure  glove-bag^Wear  respiratory 
protection.  OSHA  is  requiring  that  all 
employees  who  perform  Class  I  work 
wear  respirators. 

Additional  data  on  negative  pressure 
glove  bags  showing  effective  exposure 
reductions  was  submitted  by  others, 
including  NIOSH  (Ex.  1-125, 1-126), 
"Opinion  evidence"  was  that  negative 
pressure  glove  bags,  when  properly 
used,  ofi^ered  an  additional  margin  of 
safety  over  non-negative  pressure  glove 
bags  (see  e.g.,  testimony  of  David  Kirbv, 
Tr.  188). 

Based  on  these  data,  OSHA  is 
allowing  negative  pressure  glove  bags 
for  Class  I  work,  subject  to  similar 
limitations  as  "regular"  glove  bags. 

Another  method  allowed  for  Class  I 
vvork  is  the  negative  pressure  glove  box. 
This  isolation  device,  is  a  rigid 
containment,  unhke  the  glove  bag, 
which  is  made  of  flexible  material. 
Because  it  can  be  constructed  of  strong, 
impermeable  material,  common  glove 
bag  failures  due  to  holes,  leaks  and 
collapse,  would  theoretically  be 
avoided. 

Mark  Mazzara  of  SDS  International 
Builders  submitted  several  docimients 
dcscribiiig  a  negative  pressure  glove 
box,  which  his  firm  was  marketing.  The 
accompanying  brochures  described  it  as 
follows: 

*   *   *  system  allows  for  the  removal  of 
-ACM  on  pipes  by  creating  a  closed  work  area 
around  the  pipe  section  to  be  worked  on. 

*  *  *  consists  of  work  box,  together  with  a 
pressure  barrier  generated  by  the  systems  ^ 
inherent  Negative  Pressure  filtration  system. 
The  Work  Box  is  a  maneuverable  eienient  of 
sturdy  metal  construction  that  is  positioned 
around  the  unit  of  pipe  to  be  worked  on 

*  *  *  [itl  is  fitted  with  standard  gloved 
apertures  allowing  for  access  into  the  closed 
system  for  the  asbestos  workers.  At  the  base 
of  the  Work  Box  is  an  aperture  feeding  into 
a  bagging  outlet  into  which  the  liberated 
ACM  is  passed.  This  allows  for  easy  bagging 
of  the  ACM  and  its  subsequent  disposal. 

*  *  •  (it)  is  attached  to  a  *  •  •  negative 
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pressure  generator,  that  allows  the  creation  of 
tht!  pressure  barrier  that  allows  the  creation 
of  the  cbsed  system,  preventing  the  escape 
of  hazards  materials  into  surrounding  area 
{Ex.  7-98). 

"^he  submissions  contained  numerous 
sampling  results  indicating  that  low 
fiber  levels  were  maintained  during  the 
use  of  this  device.  Accompaiiving  these 
was  a  letter  from  the  State  of  New  Jersey 
in  which  the  Division  of  Building  and 
Construction  (Frank  J.  Kuzniacki)  stated 
that  he  felt  that  the  device  "provided  a 
safe  and  cost  effective  alternative  to 
standard  glove  bag  removal." 

The  last  method  specifically  Hsted  for 
Class  I  use  is  designated  the  "water 
spray"  process.  In  submissions  to  the 
docket  and  in  testimony  at  the  public 
hearing,  representatives  of  Hydrous 
Dust  Control  Systems,  Inc.  described  an 
alternate  method  of  control  for  use  in 
work  on  asbestos  covered  pipes  which 
they  called  the  Portani  Process.  This 
process  relies  on  water  spray  to  provide 
a  barrier  between  the  worker  and  the 
ACM.  In  written  materials  it  was 
described  as  follows: 

Engineered  designed  sprays  are  configured 
so  as  to  create  a  liquid  barrier  on  even*  plane. 
The  spray  is  so  designed  as  to  throw  a  heavy 
droplet  of  liquid  giving  it  both  velocity  and 
dirt^ction.  On  at  least  one  of  these  planes 

*   *  the  heavy  water  droplets  are  forced 
into  collision  creating  a  very  fine  aerosol 
which  is  contained  wiihiji  liquid  barriers.  A 
water  containment  device  is  placed  around 
the  spray  rails  with  an  open  access  and 
double  drain  facility.  A  vacuum  hose  is 
ronnected  to  the  drain  facility  creating  a 
slight  pressure  differencial  (negative 
pie:isure),  in  the  contained  area.  When  water 
covers  the  drain  area  the  pressure  differential 
is  maximized  in  the  drain  hose  pulling  the 
waste  and  water  very  rapidly  to  tlie  remote 
interceptor.  This  movement  creates  a  shock 
pulse  which  is  quite  visual  and  is  refiected 
at  the  workhead.  The  sudden  movement  of 
air  within  the  work  zone  helps  to  stimulated 
the  fme  aerosol  droplets  creating  eddy 
cun-ent.  These  eddy  currents  promote  a  .360° 
precipitation  arourd  the  pijie  (Ex.  1-171). 

Data  were  presented  showing  that  use 
of  this  system  achieved  consistently  low 
(i.xposure  levels.  However,  the 
complexity  of  the  system,  and  its 
uniqueness  require,  as  the  manufacturer 
recommends,  additional  training  for 
effective  use.  Therefore  OSHA  is 
allowing  this  system  to  be  used  only  by 
workers  who  are  trained  in  a 
.supplemental  40  hour  trainuig  course  in 
the  specific  use  of  this  system. 
including  at  least  8  hours  of  which  must 
be  hands-on  training.  Although  BCTD 
stated  that  this  system  pos.sfi.ssed  a  high 
potential  for  exposure  because  it  is  not 
a  .sealed  system,  (Ex.  143,  at  103).  OSHA 
lioJieves  that  the  technology  of  the  water 
spray  system  is  sufficiently  proven  by 
the  data  submitted. 


Other  specific  systems  which  do  not 
easily  fit  the  descriptions  of  the  above 
systems  were  discussed  during  the 
rulemaking.  Some,  such  as  the  "Lyons 
Trough"  appear  promising,  however, 
the  data  submitted  are  too  limited  for 
OSHA  to  determine  effectiveness  in  the 
rulemaking.  Several  TEM  and  PCM 
measurements  were  made  during  a 
"controlled  demonstration"  which 
lasted  31  minutes  and  during  "field 
evaluation"  of  29  minutes.  The  personal 
sample  from  the  former  was  below  the 
limit  of  detection  by  PCM.  and  the 
personal  sample  from  the  latter 
measured  0.002  f/cc  by  PCM  (Ex  135). 

Other  methods  appeared  too  limited 
in  application  to  be  "generically" 
approved  by  OSHA.  and/or  appeared 
highly  dependent  on  worker  behavior  to 
avoid  failure  Such  a  system,  devised  by 
Tenneco,  is  a  modified  glove  bag/mini- 
enclosure  to  facilitate  safe  removal  of 
small  amounts  of  asbestos  fireproofing 
above  ceiling  tiles  (Ex.  65  A-P).  In  its 
post-hearing  brief,  the  BCTD  objected  to 
the  use  of  the  Termeco  device  for  two 
reasons.  First,  because  it  was  held  as 
close  as  possible  to  the  ceiling  and  did 
not  fit  against  it.  they  felt  there  was 
potential  for  fiber  escape;  and  second, 
they  questioned  how  effective  it  would 
be  if  one  of  the  workers  holding  it  up 
got  tired  and  dropped  it.  (Ex.  143,  p. 
103).  OSHA  agrees;  the  device  may  be 
used  therefore  only  as  an  alternative 
contrtil  method  pursuant  to  the 
requirements  for  certification  in 
paragraph  (gi(r,) 

Mini -Enclosures 

Mini-enclosures,  the  other  control 
method  allowed  for  Class  1  work  is 
.  supported  by  a  submission  by  BCTD 
which  described  a  portable  isolation 
enclosure  developed  by  J.  Streiter  of 
Southern  hisulation  Inc.  (Ex.  119,  #5). 
OSHA  notes,  however,  that  mini- 
enclosures  are  manufactiu-ed  by  other 
companies  and  this  rule  does  not  limit 
use  of  the  device  to  any  particular 
manufacturer.  In  an  accompanying  trade 
paper  article  the  portable  enclosure  is 
described  as:  "a  cubicle  with  an 
extendable  shroud  that  fits  on  top.  A 
HEP.A  filtration  system  drew  air  down 
from  the  ceiling,  hiside  tfie  enclosure 
was  a  suited  man;  opposite  was  a 
trapped  door  with  a  bag  attached  •   *   * 
the  worker  removold]  the  tile,  cJeanled) 
off  the  grid  and  depositledj  everything 
in  the  bag  after  opening  the  trap  door. 
Suctio/i  would  pull  the  door  shut. 
Within  the  enclosure  was  a  shower 
attachment*   *  *' The  submission  also 
contained  air  sampling  data  obtained 
during  use  of  this  apparatus  while 
removing  ceiling  tiles  from  a  Virginia 
building.  Tho  rn.sults  indicated  that  fiber 


levels  averaged  less  than  0.01  £/cc. 
However,  as  pointed  out  by  BCTD  in  its 
post-hearing  brief  there  was  failure  to 
achieve  clearance  (0.01  f/cc  under 
AHERA)  in  this  building  following  use 
of  the  device  which  "necessitated 
evacuation  of  the  work  areas  on  several 
occasions."  As  explained  elsewhere  in 
this  document.  OSHA  is  not  requiring 
AHERA  clearance  levels  to  be  achieved 
for  Class  I  work.  If  such  requirements 
must  be  met,  the  employer  should 
employ  all  appUcable  controls  which  in 
some  cases  may  exceed  those  in  these 
standards. 

Class  n  Work 

Class  U  asbestos  work  is  defined  as 
activities  involving  the  removal  of  ACM 
or  PACM  which  is  not  TSl  or  surfacing 
ACM.  According  to  the  definition,  this 
includes,  but  is  not  limited  to,  the 
removal  of  asbestos-containing 
waliboard,  floor  tile  and  sheeting, 
gaskets,  joint  compounds,  roofing  felts, 
roofing  and  siding  shingles,  and 
construction  mastics.  ' 

OSHA  has  found  that  the  exposure 
potential  from  Class  II  work  is  generally 
lower  than  for  Class  I  work,  when 
reirioval  is  conducted  under 
substantially  similar  conditions. 
Constiquentiy.  if  the  employer  shows, 
thet  in  any  particular  job.  that  well- 
trained  and  experienced  workers,  with 
an  established  "track  record"  of  keeping 
exposures  low  will  perform  that 
removal,  the  required  cont'ols  are  less 
stringent  than  those  required  for  Class  I 
removals. 

Removal  of  materials  which  are  not 
TSI  vT  surfacing  ACM  may  be  handled 
by  complying  with  work  practice  and 
engineermg  control  requirenients  for 
Class  II  in  paragraph  (g)(7).  and  the 
generic  requirements  for  all  asbestos 
work  in  (g)(lj  of  the  standard. 
Additionally,  methods  allowed  for  Class 
I  removals  may  be  used  for  Class  II 
work,  unless  the  system  cannot  be 
adapted  for  Class  II  work,  such  as  in  the 
casp  of  the  water  spray  process  svstem. 
Giovft  bags./boxes  can  be  installed 
around  some  materials  covered  by  the 
Class  II  designation,  sucii  as  gaskets  and 
ce'liag  tiles.  It  is  OSHA's  intent  to  allow 
Class  I  methods  to  be  used  for  removing 
Class  11  materials  wheijno  modification 
in  the  apparatus  is  required,  without 
special  notice  to  OSHA. 

.\s  Class  II  work,  removal  of  asbestos- 
containing  material  such  as  floor  tih's 
and  roofing  will  not  be  subject  to 
quantity  cut-offs  for  using  certain 
control  methods.  This  is  similar  to  the 
proposal,  which  would  have  allowed 
those  materials  to  be  removed  using 
mandated  work  practices,  and  e.xenipted 
compliant  jobs  from  negative  pressure 


41000    Federal  Register  /  Vol.  59,  No.  153  /  Wednesday,  August  10,  1994  /  Rules  and  Regulations 


\ 


enclosure  requirements.  Under  the  final 
standard,  other  materials  classified  as 
"miscellaneous"  by  EPA  such  as 
transite  panel  and  valves/gaskets  may  be 
removed  without  quantity  limitation  so 
long  as  Class  II  work  practices  are 
followed.  Additionally,  the  standard 
allows  all  other  materials  (except  TSI 
and  surfacing  ACM)  to  be  removed 
using  the  generic  work  practices  in 
paragraph  (g)(1)  which  require  wet 
methods,  HEPA  vacuuming  and  prompt 
waste  disposal,  and  pursuant  to 
additional  controls  in  (g)(2)  if  the  PEL 
may  be  exceeded. 

Paragraphs  (g){7)(i)  and  (ii)  establish 
"setting-up"  requirements  which  apply 
to  all  removals  of  all  Class  II  maferfa^ 
These  include  the  requirement  that/fi 
competent  person  supervise  the  work 
and  that  where  a  negative  exposure  \ 
assessment  cannot  be  produced  or     ^ 
changed  conditions  during  the  job         '^ 
indicate  elevated  fiber  levels,  critical 
barriers  or  other  isolation  methods  must 
be  used  or  where  the  ACM  is  not 
removed  in  a  substantially  intact. 

OSHA  is  also  listing  specific  work 
practices  for  some  kinds  of  Class  II  work 
which  are  common,  such  as  removing 
flooring  material  or  roofing  material,  as 
proposed.  The  generic  list  of  work 
practices  for  all  operations  under  this 
standard  in  paragraph  (g)(1),  covers 
most  specific  practices  set  out  for  each 
kind  of  removal.  However,  since  both 
OSH.A  and  participants  believe  that 
statfng  how  each  kind  of  material  must 
be  removed  in  specific  terms  will 
enhance  compliance,  paragraph  (g)(7)(2) 
restates  the  relevant  generic 
requirements  in  terms  specific  to  each 
activity.  For  example,  using  wet 
methods  for  all  asbestos  work,  unless 
the  employer  can  show  wet  methods  are 
infeasible.  is  now  required,  in  the 
generic  requirements,  for  all  asbestos 
work  [see  (g)(l)l.  However,  wet  methods 
encompass  a  range  of  work  practices. 
For  example,  when  removing  materia! 
which  is  bound  in  a  mntrix.  mistine  mav 
be  appropriate.  Removing  ACM  or 
PACM  which  is  not  so  bound,  or  whore 
df'Jerioration  of  the  ACM  has  occurred, 
would  require  more  aggressive  wetting. 

Thus,  in  the  paragraph  applying  to 
flooring  removal,  the  employer  must 
mist  the  "snip  point"'  used  for  cutting 
sheet  flooring.  For  roofing  romuv  al.  tlie 
blades  of  all  powered  tools  must  be 
continually  misted  during  use.  0-SH.'\ 
believes  these  more  specific  direttions 
will  help  insure  that  work  is  done 
protectively. 

O.SH.^  proposed  to  require  use  of  wet 
methods  to  remove  sheet  fioor  covi^ring. 
RFCI  guidelines  state  that  floor  tile  is  to 
be  removed  by  prying  up  an  edge  but  no 
mention  of  the  use  of  waii.T  on  thn  floor 


tile  is  made.  The  revised  standards 
require  the  use  of  wet  methods 
wherever  feasible  including  operations 
involving  the  removal  of  all  floor 
covering  materials  known  or  presumed 
to  contain  asbestos.  P.  Quirk,  an 
asbestos  consultant,  recommended  that 
"Floor  tile  and  sheet  removal  must 
utilize  wet  methods  for  all  work"  (Ex. 
3-34).  A  representative  of  the  ResiHent 
Floor  and  Decorative  Covering  Union 
expressed  a  similar  view  that  "the  floor 
should  be  kept  adequately  wet  during 
the  entire  operation"  (Ex.  7-37).  Based 
on  this  support.  OSHA  has  concluded 
that  most  fluuring  removals  must  be 
performed  using  wet  methods  when 
feasible  and  has  included  this 
requirement  in  the  final  with  one 
e.xception.  The  exception  allows  floor 
tiles  to  be  removed  intact  using  heat. 

Specific  Work  Practices  for  Specific 
Class  II  Operations 

As  discussed  above,  certain 
precautions  are  always  required  for  all 
work  under  these  construction  and 
shipyard  standards  in  paragraph  (g)(1). 
These  are  HEPA  equipped  vacuums,  wet 
methods,  and  prompt  disposal  of  waste 
and  debris.  Additional  provisions  apply 
to  the  removal  of  all  Class  II  material 
[Paragraph  (g)(7)].  These  are  required 
critical  barriers  in  designated  indoor 
activities  and  dropcioths  in  all. 

O^A  also  includes  more  detailed 
work-practices  for  specific  Class  II 
activities,  such  as  the  removal  of  roofing 
materials  and  resilient  flooring  material. 
.Most  of  these  requirements  are  more 
specific  applications  of  general 
industrial  principles  for  handling  dust- 
gcnetating  materials,  asbestos  in 
particular.  OSHA  and  many  participants 
believe  that  employers  are  helped  by 
specific  work  practice  requirements  so 
long  as  they  do  not  restrict  common 
sense  accommodations  to  unique 
workplace  conditions.  The  following 
discussion  show  the  reasons  for  and 
support  of  OSHA's  decisions  for  specific 
work  practices  for  removal  or  disturiiing 
ACM  or  PACM. 

Hoofing  Operations 

Flooring  operations  are  separately 
discussed  because  of  the  amount  of 
interest  in  these  activities  manifest 
during  the  rulemaking,  and  the 
prevalence  of  asbestos-containing 
flooring  materials  in  buildings.  Because 
of  the  prevalence  of  asbestos-containing 
flooring,  the  frequency  which  it  is 
maintained  and  removed,  and  the 
possibility  of  exposure  if  improperly 
dono,  specific  requirements  for  flooring 
are  needed  to  reduce  significant  risk  to 
the  eMent  feasible. 


Removal  of  asb-.     ;.- containing 
flooring  materials  is  a  Class  II  asbestos 
job.  As  such,  it  must  be  performed  using 
the  operation  specific  controls  set  out  in 
paragraph  (g)(ii)(a),  or  when  called  for 
by  an  "exposure  assessment  using 
"alternative"  controls.  Additional 
controls  must  be  used  if  the  employer 
does  not  produce  a  "negative  exposure 
assessment"  prior  to  the  beginning  of 
the  job,  if  during  the  job,  there  is 
reasonable  b^ief  that  a  permissible 
exposure  level  will  be  exceeded,  or  if 
methods  are  used  which  are  expected  to 
result  in  flooring  material  breaking  or 
otherwise  removed  in  a  non-intact  state. 
The  required  controls  in  large  part 
mirror  those  of  the  proposal  which  were 
based  on  work  practice  recommended 
by  the  Resilient  Flooring  Covering 
Institute  (RFCI).  Additional  "non- 
aggressive"  practices  are  allowed,  in 
response  to  supporting  data  and  to 
commenters  such  as  Michael  Murphy  of 
Monsanto  who  asked  that  OSHA 
"  *   *   *  allow  the  use  of  other  practices 
which  achieve  comparable  results"  (Ex. 
7-125). 

OSHA  believes  that  these  provisions 
are  necessary  and  appropriate  to  reduce 
risk  to  workers  who  perform  this  type  of 
activity.  The  relative  level  of  risk  of 
removing  asbestos-containing  flooring 
was  considered  in  the  rulemaking. 
OSHA  has  hot  classified  asbestos- 
containing  flooring  as  "high  risk."  The 
degree  of  risk  from  removing  these 
materials  depends  on  the  kind  of 
removal  activity  performed,  and  on  the 
condition  of  the  material.  Data  relating 
to  flooring  removal  show  overall  lower 
levels  than  TSI  and  surfacing  ACM  (see 
e.g.,  Ex.  7-100;  7-132).  Thus.  EPA 
recently  included  resilient  floor 
covering,  in  its  lowest  risk  category 
(Category  I  non-friable  ACM).  However 
EPA  concluded  that  "if  these  materials 
are  in  poor  condition  and  are  friable  or 
they  are  subjected  to  sanding,  grinding, 
cutting  or  abrading,  they  are  to  be 
treated  as  friable  asbestos  materials  (55 
FR  at  48409).  The  OSHA  record 
supports  these  findings. 

Opinions  of  some  asbestos  abatement 
experts  familiar  with  a  range  of  asbestos 
removal  projects  agreed  with  the  basis 
for  EPA's  and  OSHA's  classification  . 
scheme.  Marshall  Marcus  stated  that 
flooring  removals,  when' well  conducted 
are  likely  to  involve  lower  exposures 
than  removals  of  other  types  of  interior 
asbestos  containing  materials;  whereas 
Mary  Finn  emphasized  that  removing  of 
flooring  tile,  because  it  cannot  be 
saturated  easily,  may,  when  aggressively 
removed,  result  in  significant  exposures 
(see  testimony  of  Marshall  Marcus,  Tr. 
.1794  and  Mary  Finn  Tr.  3765). 
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OSHA's  approach  of  reqxiiring  those 
renioval  methods  which  are  unlikely  to 
plevat*  exposures  was  challenged  by 
participants  who  contended  that 
methods  for  removing  flooring  cannot 
be  determined  at  the  beeinning  of  the 
project.  This  might  occur  when 
employees  discover  during  the  project 
that  flooring  is  resistant  to  removal.  This 
may  be  difTicult  to  predict  in  advance, 
35;  pointed  out  by  BCTD  (E,x.  143  at  155, 
citing  testimony  of  asbestos  contractor 
and  consultant  Marshall  Marcus.  Tr. 
3794  and  others).  OSHA  acknowledges 
that  such  difficultjos  may  occur. 
Jlowcver.  as  pointed  out' by  Marv  Finn, 
many  of  the  variables  cnntri!)uting  to 
exposures  are  available  for 
consideration  at  the  inception  of  the 
project;  "  *   •   "the  predictability  of 
how  aggressive  one  must  remove  floor 
tile  varies  from  job  to  job  depending  on 
the  age  of  the  particular  materials, 
depending  on  the  wear  that  it's 
undergone  and  depending  on  the 
tochoiques  that  the  particular  contractor 
and  his  workers  might  use"  (Tr.  3744). 
Also,  OSHA  notes  Lhat  much  of  the 
project  data  siobmitted  show  consistency 
in  practices  over  the  entire  project.  In 
cases  where  more  aggressive  methods 
are  resorted  to  mid-job,  OSHA  requires 
a  "'mid-course  correction:"  a  re- 
evaluation  of  the  exposure  potential  by 
the  competent  person,  and  the 
installation  of  additional  controls  if  the 
projection  is  that  the  exposures  will 
exceed  the  PEL. 

Most  "aggressive"  technique?,  such  as 
"shot-blasting"  may  be  used  only  after 
<in  evaluation  showed  that  less 
aggressive  methods  are  not  feasible. 
Even  if  the  evaluation  of  the 
"aggressive"  method  shows  exposures 
will  be  below  the  PEL,  the  employees 
-must  still  install  cjitical  barriers  or 
otherwise  isolate  the  removal  operation 
(paragraph  (g)(4)ti)(Bl(2)].  and 
employees  must  wear  respirators.  This 
is  required  regardless  of  when  such 
"aggressive"  methods  were  iscd,  at  the 
inception,  or  mid-way  into  a  remo\  al 
(oh.. 

Specific  "non-aggrt'ssive"  control 
methods  are  allowtd  and  preferred  for 
removing  flooring  matonal.s  (tile,  sheet. 
and  mastics)  which  contain  asbestos 
and  those  materials  for  which  the 
employt'rA)uildin«  owner  has  not 
verified  tlie  absence  of  asbpslos.  Tha 
controls  are  "non-aggrnssive"  work 
pr-iclice,s.  and  include  the  practices 
which  under  OSHA's  proposal  would 
have  allowed  an  exemption  from  the 
requirement  to  erect  a  negative  pressure 
enclosure  for  flooring  material  removal 
{.see  55  FR  at  29719). 

OSHA  did  not  propost!  to  require 
employers  to  assume  that  vinyl  or 


asphalt  tile  or  resilient  flooring  was 
asbestos  containing,  although  the  RFQ 
recommended  that  such  an  assumption 
be  made.  OSHA  asked  for  comments  on 
this  issue 

Several  industrial  hygicnists  agree-d 
that  the  recommendation  should  be 
followed.  Tor  example.  David  Kirb>, 
industrial  hygieuist.  Oak  Ridge  National 
Laborator>'.  testified  that  an  ongouig 
survey  of  ORNL  f,3cilities  showed  that 
"90  percent  of  our  floor  tile  either 
contained  a.sbestos  or  the  mastic 
material  that's  used  to  attach  them  to 
the  r.ocrs  contained  asbestos."  Mr. 
Kirby  recommended  that  it's  "prudent 
to  •    •   *  assume  that  all  floor  tile 
materials  contain  asbestos,  unless  you 
can  prove  the  contrary  *  »  •  ••  (jp'  J24- 
12,S).  .According  to  Mr.  Kirby.  negating 
the  presence  of  asbestos  content  in 
flooring  material  entails  a  complex  and 
expensive  process,  "taking  those 
materials,  having  them  ashed,  using 
high  temperature  ashing  techniques. 
and  then  the  residue  could  be  analyzed 
by  transmission  electron  microscopy." 
Other  evidence  in  the  record  indicated 
the  prevalence  of  a.sbestos  containing 
flooring  material  An  EPA  1988  sur\ey. 
cited  in  the  HE!  report,  reported  that  ' 
42%  of  pubhc  and  comraerciaJ 
buildings  within  the  U.S.  contain 
asbestos  containing  floor  tile  (Ex.  1- 
344). 

A  review  of  the  comments  and 
evidence  demonstrates  that  there  is  a 
high  degree  of  prevalence  of  asbestos- 
containing  flooring  and  that  there  are 
diagnostic  difficulties  in  identifying 
asbestos  fibers  in  flooring  material. 
Consequently.  OSHA  is  changing  its 
approach  and  the  final  standard 
provides  that  the  employers  shall 
assume  in  removing  flooring  that  it^ 
contains  asbestos  and  take  the  specific 
precautions  unless  the  employer 
demonstrates  that  the  flooring  materials 
are  not  asbestos-containing.  Such  a 
showing  must  be  based  on  analysis 
which  is  likely  to  reveal  the  asbestos 
content  of  the  flooring  material,  the 
bacV.ing  and  tlie  mastic.  .Nu  one  protocol 
for  analysis  is  specified,  but  the 
standard  requires  that  a  certified 
industrial  hygienist  (QH)  or  project 
designer  ceiiifv  the  anaivtiral  results. 

OSHA  believes  that  the  final 
"standard's  provisions  relating  to  flooring 
removal  are  more  comprehensive  and 
protective  than  the  proposal's.  There,  an 
exemption  for  flooring  removals  from 
tho  NPE  requirement  was  conditioned 
merely  on  compliance  with  certain  work 
practices  recommended  bv  the  Resilient 
Floor  Covering  Institute  (RFCJ).  These 
practices  included  a  prohibition  of 
sanding  of  Door  or  backing,  use  of  a 
HEFA  vacuum  cleaner  before  and  after 


removal,  prohibition  of  dry  sweeping, 
application  of  new  material  over  old 
tiles  without  removal  if  possible,  wet 
removal  of  residual  felt,  and  bagging 
and  disposal  of  waste  in  5  niil  plastic 
containers.  The  new  final  provisions 
allow  removal  to  be  perfomied  by  these 
muthods,  but  also  allow  various  heating 
methods  tt)  be  used,  or  any  other  means 
of  k;osening  floor  tiles,  without 
breakage.  Unlike  the  proposal,  an 
employer  cannot  proceed  without 
negative  air  or  critical  barriers,  merely 
using  non-aggressive  work  practices  and 
wet  methods,  unless  his  pre-job 
evaluation  shows  that  similar  floor 
removals  (in  the  same  building  or  of  the 
same  materials  and  mastics)  were 
successfully  completed  by  work  crews 
v^•ith  adequate  training  and  experience 
in  working  under  these  conditions. 

OSHA  noted  in  the  prop<3sal  that  data 
provided  by  RFQ  showed  that  where 
jobs  followed  their  recommended 
practices,  mean  exposures  to  workers 
were  between  0.004S  and  0.03  f/cc  for 
workers  performing  floor  tile  removal, 
removal  of  resilient  sheet  flooring,  or 
removal  of  cutback  adhesive.  During  the 
rulemaking,  additional  data  were 
submitted  showing  exposure  levels 
during  flooring  removals.  Da\nd  Kirby. 
OSHA  witness  from  Oak  flidge  National 
Laboratory  (ORNL)  said  that  he  has  used 
the  RFC!  work  practices  successfully, 
maintaining  personal  sampUng  fiber 
levels  at  an  average  of  0.0075  f/cc  (range 
0.001  to  0.029)  (Tr.  99).  \%'hen  asked 
what  additional  precautions  were  taken 
at  his  facilities  during  these  operations, 
he  replied  that  "we  do  use  regulated 
areas  in  the  sense  that  we  don't  allow 
anyone  in  the  area  as  we're  doing  the 
work,  and  we  also  require  workers  to 
wear  respuatory  protection  as  thev're 
dniiio  this  activity,  but  yet  we  don't  feel 
like  ihere  is  *   *   *  a  iwid  for  negative 
pressi;re  enclosures."  (Tr.  124).  BCTD. 
in  its  post-hearing  brief  argued  that  the 
RFC!  methods  specifically,  and  "non- 
aggrciisive"  flooring  removal  methods 
teneroHy.  do  not  always  result  in 
exposure  levels  which  are  acceptable 
(Cx.  143).  It  cited  various  studies  or 
pr(..jet  t  results  submitted!  to  the  record. 
S(>m*»  of  these  results  were  given  in 
terms  of  strictures  per  souare 
centimeter,  a  convention  of  TE.M  lor 
example.  PJchard  K^lly  of  Lav.  rence 
Livermore  National  Lahoratory  ob)t\-ted 
to  allowing  the  use  of  RJ'Cl  methods  to 
control  asbestos  extiosure  during 
removal  of  asbestos  containing  mastic 
(E.X.  11.  #22).  He  reported  Uiat  during 
ren-ovaJs  in  which  only  the  mastic 
contained  asbestos,  he  had  moasuriid 
(by  TE.M)  fiber  levels  of  33  i./cc  during 
dry  power  chipping  of  VAT  and  0.9  sJ 


cc  during  wet  hand  removal  in  what  he 
called  a  "real-world  application  of  the 
RFC!  procedures."  He  noted  that  the 
floor  was  not  pre-vacuumed  nor  was  a 
heat  gun  used  as  described  in  the 
recommended  practices.  Under  its 
AHER.A  rule,  EPA  defines  "structure  "  as 
a  microscopic  bundle,  cluster,  fiber  or 
matrix  which  may  contain  asbestos. 
OSHiA  notes  that  such  structures  may  be 
smaller  and/or  thinner  than  the  asbestos 
fibers  required  to  be  counted  under  the 
OSHA  reference  method.  A  general 
summary  of  the  results  of  these  studies 
shows  that  most  of  the  exposure  levels 
were  below  the  proposed  PI  '..s  when 
measured  using  the  OSHA  reference 
method  (e.  g.,  Gobbell,  1991.  exposure 
range,  0.01  to  0.035:  AT  &T,  1990.  non- 
detected  to  0.019). 

Some  other  studies  of  floor  removals 
entered  into  the  record  showed  higher 
exposure  levels  of  "structures"  as 
delected  by  TEM,  and  defined  by  EPA. 
As  noted  above,  counts  of  structures  are 
not  comparable  to  fiber  counts,  and 
OSHA  believes  that  most  "structure" 
counts  result  in  significantly  higher 
fiber  counts  than  would  be  counted  bv 
PCM. 

A  related  issue  is  whether  flooring 
material  should  be  analyzed  by  TEM. 
rather  than  by  PCM.  As  pointed  out  by 
BCTD  and  other  participants,  floor  tile 
tends  to  generate  smaller  fibers  which 
often  cannot  be  detected  under  PCM; 
and  TEM  detects  these  shorter  asbestos 
fibers  (and  the  thinner  asbestos  fibers, 
which  PCM  cannot  distinguish  [Ex.  143, 
p.  147  citing  Tr.  3468;  Tr  3751,  Tr.  3279, 
Tr.  473-474].  In  the  1986  rulemaking 
OSHA  considered  the  issue  of  the 
relative  toxicity  of  short  asbestos  fibers. 
which  were  not  required  to  be  counted 
under  the  OSHA  definition  of  "fiber." 
Then,  the  Agency  stated  that  "*   *   * 
animal  studies  *   *   *  in  particular  the 
recent  work  by  Dr.  Davis,  point  to  a 
clear  relationship  between  fiber 
dimension  and  disease  potential.  The 
finding  in  these  studies  that  thin  fibers, 
(having  an  aspect  ratio  of  at  least  3  1 ) 
greater  than  5  \im  in  length  are 
associated  with  elevated  incident  f  of 
cancer  and  lung  fibrosis  is  also 
consistent  with  current  knowledge 
regarding  lung  clearance  mechanisms, 
i.e.,  that  shorter  fibers  are  easily 
phagocytized  and  removed  from  lung 
lissue"'(51  FR  at  22613).  Dosages  used 
in  OSMA's  risk  as.sessment  extrapolated 
from  studies  of  human  exposure, 
attempted  to  transform  or  reconstruct 
fiber  counts  to  correlate  with  fiber 
counts  using  current  conventions  of 
counting  fibers  only  longer  than  5  ^m, 
using  PCM.  Similar  to  the  conclusions 
reached  by  OSHA  in  the  preamble  to  its 
1986  asbestos  rule,  the  HLl  report  nf 


1991  found  that  "experimental  results 
described  in  this  review  indicate  that 
short  fiber  preparations  have  a  lower 
toxicity  than  long  fiber  preparations,  but 
do  not  exclude  their  contribution  to  the 
lesions  caused  by  the  smaller  number  of 
long  fibers  in  the  tail  of  the  fiber  length 
distribution  *  *   *  individual  fibers 
shorter  than  approximately  5  ^m  appear 
to  possess  much  less  toxicity  than  those 
lonoerthan  5  ^m"  (Ex.  1-344.  p.  6-76). 

The  HEI  Report  also  noted  that  the 
exposure-response  relationship  reported 
in  the  literature  which  served  as  the 
basis  lor  estimation  of  risk  had  exposure 
expressed  in  terms  of  fibers  greater  than 
5  ^m  in  length  (  Ex.  1-344).  These 
aspects  of  OSHA's  risk  assessment,  and 
counting  protocols  were  not  challenged 
in  the  litigation  following  the  1986 
rules,  therefore  were  not  remanded  to 
O.SHA  for  reconsideration  in  the  Coiu^t 
of  Appeal's  1988  decision.  The  only 
study  submitted  in  its  entirety,  (see 
Freed  et  al,  Ex.  143  at  Att.  B).'is  of 
limited  relevance;  it  is  a  case  study, 
which  was  undertaken  to  show  that 
asbestos  fiber  may  produce  DIP 
(desquamative  interstitial  pneumonia) 
as  well  as  asbestosis.  The  authors  note 
that  "although  over  90%  of  the  820 
million  fibers  of  wet  lung  tissue  were  3 
^un  or  less  in  length,  sufficient  numbers 
of  fibers  greater  than  5  ^m^  in  length 
were  present,  which  could  also  account 
for  the  tissue  response"  (Ex.  143,  Att  B 
at  332).  Resolution  of  whether  short  or 
long  fibers  are  counted  is  not  necessary 
for  the  purposes  of  this  revised 
standard,  because  OSHA  finds  that  work 
practices  and  controls  are  needed  when 
working  on  floors  regardless  of  the 
measurement  method  used.  OSHA  does 
not  change  its  conclusion  and  retains 
the  provisions  that  airborne  asbestos 
measurements  taken  daring  flooring 
operations  shall  use  the  same 
methodology  as  in  the  1986  standard. 

The  Agency's  analysis  of  data 
submitted  showing  exposure  levels 
during  fiooring  removal,  shows  a 
general  correlation  between  lower  levels 
and  "non-aggressive"  methods,  and 
higher  levels  and  "aggressive  methods." 
For  example,  Mary  Finn  of  Chart 
Serv  ices,  an  asbestos  consulting 
company,  testified  that  "if  breakage  is 
miniiliized,  obviously  exposures  are 
going  to  go  down"  (Tr.  3765).  Ms.  Finn 
submitted  area  sampling  data  from 
flooring  removal  operations  which  had 
a  mean  of  0.056  f/cc  as  an  8-hour  lime- 
weighted  average  (Ex.  9-18).  She  also 
presented  data  on  area  TEM  counts 
taken  during  four  operations  involving 
drilling  through  VAT — the  mean  for  the 
four  Simples  was  0.3  struct ures/cc  (2 
samples  were  below  the  limit  of 
dctecjion  and  one  value  v.as  1  01  f  re).   . 


while  all  four  samples  were  below  the  ' 
limit  of  detection  when  measured  by 
PCM.  BCTD  cited  various  studies' 
showing  high  fiber  levels  during 
flooring  removal  (Ex.  143  at  151-153). 
One.  the  Cook  data,  showed  some  high 
short  term  levels  on  one  job,  it  was 
unclear  what  work  practices  were  used, 
other  jobs  done  by  the  same  firm 
showed  exposure  values  less  than  the 
PELs  (see  Ex.. 35  and  119S).  The  Rosby 
data  showed  short  term  data  which  were 
well  within  the  PEL  excursion  limit  (Ex. 
119  U).  Other  data  pointed  to  by  BCTD 
as  indicating  the  unreliability  of 
exposure  reductions  using  non- 
aggressive  methods,  merely  shows  that 
EPA  clearance  levels  were  not  achieved 
(Ex.  7-132),  that  excecdances  were 
possible  (Ex.  7-137  [it  is  noted  that  an 
exposure  of  .11  f/cc  is  considered  in 
compliance  with  OSHA's  PEL,  and  that 
TEM  fiber  counts  were  elevated  (Ex. 
119T)). 

'    In  addition  to  the  Environ  data 
contracted  for  and  submitted  by  lU^CI 
and  Armstrong,  which  was  interpreted 
differently  by  the  submitter  and  by 
BCTD,  these  and  other  interested  parties 
submitted  additional  data  showing 
exposure  levels  during  various  kinds  of 
asbestos-containing  fiooring^ removal. 
Low  exposure  levels  were  obtained  in  a 
New  York  State  Department  of  Health 
Study,  for  floor  tile  removal  using 
automated  infrared  heating,  (followed 
by  hand  scraping)(see  Ex.  7-100).  As 
noted  above,  OSHA  is  allowing  removal 
to  be  performed  using  heat,  so  long  as 
tiles  are  not  broken  during  the  removal 
process.  Under  contract  with  EPA,  PEI 
Associates  performed  a  study jvhich 
was  described  in  a  report  entitled 
"Evaluation  of  Tile  and  Mastic  Removal 
at  Fort  Sill"  (Ex.  1-330).  TEM  was  used 
to  measure  fiber  levels  resulting  from 
use  of  several  different  methods  to 
remove  tile  and/or  mastic.  They  found 
that  "airborne  asbestos  levels  averaged 
0.135  structures  per  cubic  centimeter  (s/ 
cc)  during  dry  tile  removal,  0.066  s/cc 
during  wet  tile  removal,  0.247  s/cc 
during  removal  of  mastic  using  citric 
acid  and  towels  and  0.326  s/cc  during 
sand  machine  mastic  removals.  No  PCM 
measurements  were  presented,  and  the 
proportion  of  theTEM-measured  fibers 
exceeding  5  ^un  in  length  was  not 
reported. 

The  question  of  whether  a  negative 
pressure  enclosure  should  be  required 
for  floor  tile  removal,  was  considered 
during  the  rulemaking.  Some 
participants,  including  asbestos 
abatement  consultant,  Marshall  Marcus 
recommended  negative  pressure 
enclosures  as  a  matter  of  course  for 
asbestos  containing  flooring  removal 
(.See  e.g..  Tr.  3796  and  Ex.  7-37,  7-9:^1. 
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OSHA  notes  that  its  final  rule  now 
requires  bystander  protection,  when 
e.xcessive  exposure  levels  are  measured 
or  expected.  The  questionable  benefits 
to  flooring  removal  employees  of 
working  within  a  enclosure  are 
discussed  in  the  general  discussion  on 
NPEs  in  this  preamble.  OSHA  also  notes 
that  some  exposure  data  submitted 
concerning  flooring  removal  exposure 
levels,  contained  relatively  high 
exposures  for  work  within  enclos\u-es 
(see  e.g.,  Ex.  7-134A)  and  that  removing 
flooring  using  dry  ice  in  a  negative 
pressure  enclosure  can  result  in  toxic 
buildups  within  the  enclosure  (see  Tr. 
202).  Therefore  OSHA  is  not  generally 
requiring  flooring  removal  to  be  done 
within  NPEs.  However,  where  flooring 
material  is  removed  using  "aggressive 
methods,"  higher  fiber  levels  have  been 
reported,  at  least  as  measured  by  TEM 
(see  Ex  11,  #22  and  &-18}.  The  Agency 
concludes  that  the  use  of  aggressive 
floor  removal  techniques  in  which  the 
material  is  not  removed  int'act.  such  as 
mechanical  chipping  of  floor  tile  and 
shot-blast  removal  of  mastic,  are  likely 
to  result  in  the  release  of  larger  amounts 
of  fibers  and  must  be  performed  within 
negative-pressure  enclosures  or  the 
equivalent.  EPA  has  concluded 
similarly: 

Removal  of  VAT  (or  other  known  or 
assumed  ACM  flooring  or  its  adhesive)  which 
involves  sanding,  grinding,  mechanical 
chipping,  drilling,  cutting  or  abrading  the 
material  has  a  high  probability  of  rendering 
the  material  friable  and  capable  of  releasing 
asbestos  fibers.  Therefore,  removal  projects 
whith  employ  any  of  these  techniques  (other 
than  small-scale-short-duration)  must  be 
condutted  as  response  actions,  including  use 
of  a  project  designer,  accredited  persons,  and 
air  clearance  (55  FR  48409).      . 

In  response  to  concerns  that  the  RFCI 
work  practices  will  not  be  followed,  it 
should  be  pointed  out  that  the  alternate 
to  their  use  is  full  enclosure  of  the 
operation  which  is  likely  to  be 
considered  more  biurdensome  than  the 
work  practices. 

Transite  Removal 

Removal  of  transite  panels  is 
considered  a  Class  II  activity  in  this 
revised  standard.  As  such,  they  are 
required  to  be  removed  using  certain 
practices  and  controls.  These  are:  the 
intact  removal  of  transite  panels;  the  use 
of  wet  methods  followed  by  WTapping  of 
the  panels  in  plastic;  and  the  loweri-ng 
of  panels  to  the  ground  without 
breakage.  These  provisions  are  in 
essence  the  same  one  proposed  bv 
OSH.^  in  1990  when  allowing  an' 
e.xemptionfrom  the  NPE  reqiiirements. 
The  1990  proposal  presented  the 
comments  of  OSH«f^d  personnel 


which  suggested  that  removal  of  transite 
panels,  without  regard  to  quantity, 
should  be  exempt  from  the  negative- 
pressure  enclosure  requirement  as  long 
as  the  transite  is  removed  without 
cutting  or  otherwise  abrading  the 
material  (Ex.  1-59).  This  suggestion  was 
supported  by  numerous  participants 
(Ex.  7-6,  7-9,  7-23,  7-i2.  7-43,  7-47. 
7-52.  7-62,  7-63,  7-74.  7-79.  7-86,  7- 
95.  7-99,  7-103,  7-106,  7-108,  7-111. 
7-112,  7-125, 7-128,  7-134.  7-144.  7- 
146,  7-140). 

Additional  work  practices  such  as 
WTapping  panels  and  lowering  them 
intact,  were  suggested  in  this 
proceeding  and  are  incorporated  in  the 
revised  standards  [see  comments  of 
Robert  Welch  of  Columbia  Gas  System 
who  recommended  WTapping  intact 
transite  panels  in  sheeting  and  lowering 
them  intact  to  the  ground  avoiding 
breakage  (Ex.  7-23);  and.  comments  of 
Edward  Karpetian  of  the  Los  Angeles 
Department  of  Power  and  Water,  w  ho 
recommended  that  in  addition,  the 
material  be  HEPA  vacuumed  and 
wTapped  (Ex.  7-42)].  As  noted  in  prior 
discussion  of  the  general  provisions 
covering  construction  activities, 
negative  pressure  enclosures  are  not 
required  for  Class  II  activities,  unless 
they  are  performed  along  with  a  Class  I 
activity  for  which  an  NPE  is  required. 

The  rulemaking  record  contains 
strong  evidence  showing  low  exposures 
resulting  from  transite  panel  removal 
when  appropriate  work  practices  are 
followed.  The  submission  of  the 
American  Paper  Institute  and  the 
National  Forest  Products  Association 
contained  sampling  data  taken  during 
the  removal  of  transite  panels  from 
paper  machine  hoods  (Ex.  7-74).  Wet 
methods  were  used  and  the  area  was 
regulated.  Personal  and  area  samples 
were  well  below  0.1  f/cc.  with  the  23 
personal  samples  having  an  average  of 
0.012  f/cc  (not  time-weighted).  Rose 
Simpson  of  Lubrizol  stated  that  "area 
monitoring  samples  taken  during 
transite  removal  operations  at  our 
facilities  indicate  exposure  levels  well 
below  the  current  0.2  f/cc  and  the 
proposed  0.1  f/cc  Umits"  (Ex.-7-8fi). 
OSHA  witness  David  Kirby  of  Oak 
Ridge  National  Laborator\'' stated  in  his 
comments  that  personal  air  monitoring 
during  transite  panel  removal  resulted 
in  average  fiber  level  of  0.008  f/cc  (8  hr. 
TWA)  (Ex.  7-111).  And  in  a  post- 
hearing  submission  (Ex.  105). "he 
presented  the  fiber  levels  (measured  by 
PCM)  generated  during  non-enclosed 
transite  removal  performed  wet  at 
ORNL,  which  ranged  from  <0.031  to 
<0.082  f/cc  (mean=0.058  f/cc)  (see  also 
Ex.  140.  where  the  Dow  Chemical 


Company  claimed  transite  removal  real 
time  levels  did  not  exceed  0.07  f/c). 

As  described  above,  most  data  show 
that  if  performed  intact,  transite  removal 
will  result  in  exposures  well  below  the 
PELs.  Some  evidence,  however,  was 
presented  showing  exceedances.  Paul 
Heffernan  of  Kaselaan  &  D'.'\ngelo 
Associates,  Inc.  stated; 

*  *  removal  of  transite  panels  which 
are  not  cut  or  broken  should  not  be 
generically  allowed^any  transite  panels 
used  in  interior  wall  construction  consist  of 
very  rough  inner  su/faces  from  which 
asbestos  fiber  is  readily  released  into  the  air. 
Kaselaan  &  D'Angelo  Associates  has 
monitored  the  removal  of  18"  by  36"  transite 
panels  which  were  held  in  place  with  screws. 
The  transite  panels  were  removed  intact  by 
removing  the  screws  and  lifting  the  relatively 
small  panels  to  the  floor  where  they  were 
placed  in  boxes.  The  exposed  surface  of  each 
panel  was  first  wet  with  amended  water 
before  removing  the  screws.  The  job  was 
performed  within  negative  pressure 
containment.  Airborne  fiber  levels  exceeding 
1.0  f/cc  were  measured.  Transite  panel 
removal  has  potential  for  fiber  release  even 
when  the  panels  are  not  b.t)ken  (Ex.  7-36). 

As  noted  above  in  the  flooring 
material  discussion.  OSHA  is  requiring 
job  by  job  evaluation  of  each  Class  II  job, 
including  transite  panel  removal 
projects,  by  a  competent  person,  as  part 
of  the  requirements  to  perform  an  initial 
exposure  assessment.  As  detailed  above, 
the  data  submitted  to  the  record  show 
that  transite  panel  removal  without 
cutting  usually  results  in  verv  low 
exposure  levels.  Building  and  facilitv 
records  of  past  removals  of  similar 
material  will  alert  on-site  competent 
persons  to  the  exposure  potential  of  the 
panels  in  their  facilities.  For  rare  cases, 
when  the  evaluation  of  material, 
condition,  crew  and  past  e.xposure  data 
do  not  support  a  "negative  exposure 
assessment."  (i.e.,  that  excessive 
exposures  may  be  expected),  additional 
precautions  are  required  bv  the 
standard,  including  critical  barriers,  and 
respirator  use. 

OSH.^  b'elieves  that  these  provisions 
will  protect  employees  against 
significant  exposures,  are  feasible,  and 
are  supported  by  the  record.  In 
particular  OSHA  finds  thM  •- jantitv 
limitations  on  transite  panci  r^jmoval 
would  not  tend  to  reduce  .--isk.  and  in 
some  casf-s  m^v  increase  fibf  r  levels. 
For  exanTj.lc>  Richard  C,>!  en  cf  Duw  Cc). 
pointed  out  ihrA  if  trar.site  p.nel 
removal  were  to  be  exrmpted  from  the 
negative  pressure  er.clusure  req.:i.~?me.".t 
and  the  cutoff  remained  at  9  square  feet 
as  proposed,  it  would  be  necessarv  to 
cut  nearly  ever\-  piece  of  material 
removed  or  always  use  a  negative- 
pressure  enclosure  (Ex.  7-103). 
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Canentitious  Asbestos-Containing 
Siding  (CACS) 

The  removal  of  cementitious  asbestos- 
ccmtaining  siding  is  a  Class  II  activity. 
OSHA  is  requiring  the  same  work 
practices  for  shingle  removal  as  for 
transite  p«iel  removal.  OSHA  did  not 
propose  specific  work  practices  for 
removal  of  CACS,  either  to  exempt  this 
activity  from  the  negative  pressure 
enclosure  requirement  or  to  qualify  as  a 
SSSD  activity.  However,  many 
participants  representing  a  wide 
spectrum  of  interests,  including  states, 
federal  agencies,  and  asbestos  industry 
organizations,  recommended  that  OSHA 
exempt  CACS  removal  from  the 
requirement  to  establish  negative- 
pressure  enclosures;  (See  e.g.  asbestos 
coordinator  for  Florida  (Ex.  7-6);  Navy 
Office  of  Chief  of  Operations  (Ex.  7-52); 
Asbestos  Information  Association/North 
America  (Ex.  7-120);  New  York  City 
Department  of  Environmental  Protection 
(Ex.  126);  and,  The  Army  Corps  of 
Engineers  who  also  submitted  the  data 
from  a  study  of  fiber  levels  generated 
dimnc  CACS  removals  Ex.  1-307). 

In  the  Army  Corps  of  Engineers'  study 
cited  above,  three  mechanical  CACS 
asbestos  removal  methods  and  the 
manual  method  were  evaluated  by 
monitoring  during  removal  of  the 
siding.  The  three  methods  were:  1) 
super  wet:  the  siding  was  thoroughly 
wetted  with  water  on  the  outfacing  and 
back  side;  2)  mist:  a  measured  amount 
4}f  water  was  applied  to  the  outfacing 
side  of  the  siding  only;  and,  3) 
encapsulation:  an  EPA-approved 
commercially  available  encapsulant  was 
applied  at  or  above  the  recommended 
application  rate.  These  removals  took 
place  inside  enclosiu-es  and  the  hand 
inethod  was  also  evaluated.  Samples 
were  measured  using  TEM  and  results 
of  area  samples  indicated  all  were  less 
than  0.005  ot  below  the  limit  of 
detection.  Two  personal  samples  taken 
"while  removing  cement-asbestos  siding 
shingles  from  Building  523"  yielded  8 
hour  time-weighted  averages  of  0.008 
and  0.012  fycc. 

Other  data  show  low  exposures 
during  CACS  removal.  One  where 
approximately  110.000  square  feet,  in 
total  of  CACS  were  moved  from  43 
college  campus  dormitory  buildings 
prior  to  demoUtion.  The  average  bulk 
analysis  of  the  CACS  was  17%.  No 
outdoor  area  samples  were  higher  than 
0.01  f/cc  by  PCM  for  the  duration  of  the 
project.  The  80  personal  samples 
collected  dvuing  &e  project  had  an 
arithmetic  average  of  0.049  f/cc  with  a 
standard  deviation  of  0.041.  The 
geometric  mean  was  0.04  f/cc  with  not 
TEM  data  available  (Ex.  7-132A).  The 


study  authors  concluded  that  "CACS 
removal,  even  though  outside  where 
dilution  is  assumed  significant,  should 
be  done  carefully,  using  as  a  minimum 
the  abateinent  techniques  described  in 
this  paper."  These  included  wetting, 
dropcloths,  and  a  20- foot  wide  regidated 
area.  OSHA  agrees  and  believes  that  the 
methods  required  by  the  standard  will 
reduae  risk  significantly  for  exposed 
workers. 

Results  of  this  study  and  others  show 
that  CACS  removal  can  be  performed 
using  work  practices  which  minimize 
exposure  to  workers  and  that 
containment  in  NPEs  is  neither 
necessary  or  appropriate  in  most  cases 
to  protect  the  workers  performing  the 
removals  or  working  nearby.  However, 
it  is  clear  that  Class  II  work  practices  are 
necessary  to  keep  exposures  low. 

OSHA  has  coupled  CACS  removal 
with  transite  panel  removal  in  the 
regulatory  provisions  estabbshing 
mandatory  work  practices  for  the 
removal  of  these  materials. 

Roofing  Operations 

The  final  construction  standard 
classifies  removal  of  roofing  material 
which  contains  asbestos  as  a  Class  11 
operation.  As  such,  specific  exposure 
assessment  and  work  practices  must  be 
performed.  The  record  shows  that  these 
work  practices  can  be  feasibly 
implemented  and  are  necessary  to 
effectively  reduce  airborne  asbestos 
levels  from  roofing  removal  projects. 
They  consist  of  continual  misting  of 
cutting  machines  during  use,  keeping 
roofing  materials  intact  during  removal, 
using  wet  methods,  immediately 
lowering  unvmrapped  or  imbagged 
roofing  material  to  a  covered  receptacle 
using  a  dust-tight  chute,  or  immediately 
wrapping  roofing  material  in  plastic 
sheeting,  and  lowering  it  to  ground  by 
the  end  of  the  work  shift. 

In  addition,  unless  the  employer  can 
demonstrate  that  it  is  not  feasible,  the 
roof  level  heating  and  ventilation  air 
intake  and  discharge  sources  must  be 
isolated,  HEPA  filtered,  or  extended 
beyond  the  regulated  area,  or 
mechenical  systems  must  be  shut  down 
and  \«nts  sealed  with  6  mil  plastic. 
OSHA  has  taken  into  account  concerns 
that  isolating  air  intakes  may  cause  heat 
build-up  in  the  building  (Ex.  7-7].  As 
for  all  Class  II  work,  respirators  must  be 
worn  if  material  cannot  be  removed  in 
an  intact  state,  or  if  wet  methods  are  not 
used.  In  addition,  regulated  areas  must 
be  established  pursuant  to  the 
provisions  of  paragraph  (e). 

These  provisions  are  similar  to  the 
conditions  proposed  by  OSHA  which 
would  have  allowed  an  exemption  from 
the  proposed  negative  pres.sure 


enclosure  requirement  providing 
implementation  of  spedfic  ctmtrol 
methods  which  would  have  applied  to 
all  non-exempt  removal  jobs.  In  the 
proposal,  the  Agency  stated  that  it  did 
not  believe  that  requiring  use  of 
negative  pressure  enclosures  on  roofs 
would  result  in  more  than  a  de  minimis 
benefit  to  workers  removing  roofing  or 
to  other  employees  in  their  vicinity. 
That  the  safety  hazards  which  mi^t  be 
imposed  by  their  use  on  roofe  would 
outweigh  the  benefits  (55  PR  at  29719). 
The  Agency  proposed  that  employers 
engaged  in  roofing  operations  take 
additional  steps  to  reduce  employee 
exposure  to  asbestos.  These  steps 
included  use  of  dust-tight  chutes  to 
lower  debris  from  the  roof  to  the 
ground,  or  immediate  bagging  and 
lowering  of  debris  rather  than  dumping 
it  from  a  height.  Wetting  woxild  also  be 
required  where  feasible  to  reduce 
contamination.  The  Agency  felt  that 
these  measures  had  been  shown  to  be 
effective  in  reducing  employee  and 
bystander  exposures  during  roofing 
operations. 

There  was  general  support  for  the 
exemption  of  roofing  operations  frt)m 
the  NPE  requirement  (Ex.  7-1,  7-12, 
7927.  7-36,  7-39,  7^3,  7-52.  7-95). 
BCTD  acknowledged  that  negative- 
pressure  enclosures  are  infieasible  for 
most  roofing  operations.  OSHA  also 
believes  that  categorizing  roofing 
removals  as  Class  II  work  is  well 
supported  by  the  record.  Some  data 
show  exceedances  of  the  new  PEL  in 
roofing  operations  (see  Ex.  9-34  QQ, 
cited  by  BCTD,  Ex.  143  at  135).  Other 
data  show  roofing  removals,  where 
proper  work  practices  are  followed, 
generate  low  exposure  levels,  e.g..  data 
submitted  by  NCRA,  collected  by  SRI 
shows  many  exposures  were  below  the 
revised  PEL,  most  jobs  used  wet 
methods  (Ex.  9-31  A). 

A  health  survey  submitted  by  the 
BCTD  showed  asbestos  related  diseases 
and  deaths  among  roofers  in  the  period 
from  1976-1989  (Ex.  119  QQ).  That 
study  is  evidence  that  proper  protective 
practices  are  necessary  to  protect 
workers.  However,  diseases  resulted 
from  past  exposures  both  removing  and 
installing  asbestos-containing  roofing 
v/ithout  protective  requirements  and  do 
not  necessarily  predict  worker  health 
from  lower  exposures  resulting 
primarily  from  removal  work  performed 
more  protectively. 

In  addition  participants  supported 
required  work  practices  (see  Ex.  7-120, 
7-132.  7-36).  BCTD  preferred  adoption 
by  OSHA  of  the  recommendations  made 
by- the  labor  representatives  of  ACCSH 
which  are  more  rigorous  than  the  work 
practices  proposed  by  OSHA.  The 
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i'  ■.itional  practices  would  include: 
establishing  the  entire  roof  as  a 
regulated  area;  cutting  or  removing 
ACM  using  hand  methods  whenever 
possible;  equipping  all  powered  tools 
with  a  HEPA  vacuum  system  or  a 
misting  device;  HEPA  vacuuming  all 
loose  dust  left  by  the  sawing  operation; 
and.  isolating  all  roof-level  air  intake 
and  discharge  sources,  or  shutting  dowTi 
all  mechanical  systems  and  sealing  off 
all  outside  vents  using  two  layers  of  6 
mil  polyethylene  (Ex.  34).  As  noted 
above,  OSHA  has  adopted  most  of  these 
additional  work  practices  in  the  final 
regulations.  OSHA  is  not  requiring  the 
entire  roof  to  be  designated  as  a 
regulated  area:  the  portion  to  be 
removed  may  be  a  small  part-of  the 
entire  roof.  The  regulated  area  should 
encompass  that  portion  of  the  roof 
where  dust  and  debris  from  the  removal 
is  likely  to  accumulate. 

One  issue  concerning  required 
controls  is  whether  OSHA  should 
prohibit  power  cutting  on  roofing 
materials  containing  asbestos. 
Information  in  the  record  is 
inconclusive  on  whether  power  cutting 
usually  results  in  higher  exposure  levels 
than  hand  cutting.  A  representative  of 
the  National  Roofing  Contractors 
Association  (NRCA)  testified  that '  Ve're 
finding  extremely  low  readings  (on  the 
power  cutter);  *   *  *  it  appears  to  us 
that  the  cutting  of  the  material  seals  the 
edges  because  of  the  heat  of  the  blade 
of  the  cutter,  mixing  with  the  asphalt" 
(Tr.  2427).  Other  data  were  submitted  to 
show  that  power  cutting  elevates 
asbestos  fiber  levels  compared  to  hand 
cutting;  however  OSHA  believes  that 
some  of  these  conclusions  may  overstate 
the  results  of  limited  experimentation. 
For  example,  one  study  was  presented 
as  suggesting  that  power  cutting 
elevated  fiber  levels  over  hand  cutting 
(Ex  1-357).  OSHA  regards  this  study  as 
not  definitive.  The  differences  in  fiber 
levels  in  the  breathing  zones  of  workers 
were  only  marginally  statistically 
significant,  and  there 'was  another 
variable  in  the  study's  protocol  which 
may  have  effected  the  outcome.  OSHA 
recognizes  the  bound  nature  of  the 
asbestos  in  most  roofing  materials, 
however,  it  also  understands  the 
physical  principles  involved  in  cutting 
of  these  materials  and  that  such  actions 
release  fibers. 

Because  of  this  mixed  record.  OSHA 
concludes  that  no  prohibition  of  power 
cutting  is  called  for  as  long  as  the  other 
specified  precautions  including  misting 
are  carefully  followed.  The  standard 
allows  power  cutting,  but  also  requires 
that  sections  of  roofing  material  shall  be 
cut  into  the  largest  pieces  which  can  be 
feasibly  handled  for  disposal  pursuant 


to  the  standard.  Requiring  misting  of 
power  tools  in  all  situations  except 
where  a  competent  person  determines 
that  misting  may  decrease  safety  is 
expected  to  help  reduce  exposure  levels 
from  power  cutting. 

The  general  requirement  that  all 
asbestos  work  be  performed  wet,  unless 
the  employer  can  demonstrate  lack  of 
feasibility  apphes  to  roofing  operations. 
A  discussion  of  this  provision  is  found 
above  in  the  discussion  on  paragraph 
(g)(l)(i)(B).  As  noted  there,  "nooding"  is 
not  required;  "misting"  of  cut  areas  is 
sufficient  to  control  dust. 

OSHA  beheves  that  these  precautions 
are  necessarj'  to  protect  employees  who 
remove  roofing  materials  against 
elevated  exposures  in  normal 
circumstances.  The  record  shows, 
however,  that  elevated  exposures  may 
occur  where  damaged  or  friable  roofing 
material  is  removed.  [See  SRI  report, 
recommending  the  use  of  respirators 
where  roofing  material  is 
"uncharacterized  and  aged"  (Ex.  9-31 A 
at  20)].  Under  such  circumstances,  the 
competent  person's  determination  must 
be  that  the  normal  precautions  are  not 
sufficient.  Steven  Phi  Hips,  counsel  to 
the  NCRA  agreed:  "(w)hen  you're 
working  with  uncharacterized  and  aged 
roofing  materials,  that  is  *  •  •  where 
you  have  no  idea  what  the  exposures 
may  be  because  you  have  no  historical 
data;  you  haven't  worked  with  that 
particular  material;  •  •  •  (there  are)  the 
normal  OSHA  requirements  of  doing 
initial  job  site  monitoring  and  having 
respirators  until  you  have  good,  reliable, 
job  site  monitoring"  (Tr.  2463).  In  such 
atypical  circumstances,  additional 
precautions,  including  respirator  use 
and  more  extensive  wetting,  will  be 
necessary.  NRCA's  objection  to  the 
routine  use  of  respirators  on  roofing 
jobs,  as  recommended  by  BCTD,  was 
based  on  its  view  that  respirator  use  on 
roofs  often  compromises  worker  safety, 
because  respirators  reduce  "downward 
visibihty"  of  the  wearer  (Tr.  2463). 
OSHA  agrees  that  in  some  roofing 
conditions,  limitations  from  wearing 
respirators  might  occur.  When  respirator 
use  is  necessary  because  of  the 
condition  of  the  roofing  material,  but 
respirators  cannot  be  safelv  worn 
because  of  great  heat,  cold,  or  high 
winds,  etc.,  such  roofing  jobs  shall  not 
be  performed  until  they  can  be  done 
safely.  The  Agency  has  concluded  that 
"routine"  respirator  use  is  not  required, 
because  as  discussed  above  the  required 
work  practices  will  keep  exposures  low 
in  normal  circumstances;  but  where 
historic  data,  experience  of  the  crew,  or 
the  condition  of  the  roof  indicate  the 
possibility  of  higher  exposures,  then 
respirator  use  is  required. 


Various  studies  which  were  submitted 
support  OSHA's  classification  of  roofing 
removal  as  a  Class  II  activity.  They  show 
that  most  measured  exposures  are  lower 
than  many  studies  showring  removal  of 
Class  I  materials;  but  still  may  be 
significant.  In  most  cases  levels  below 
the  new  PELs  can  be  routinely  expected 
with  minimum  controls. 

SRI  evaluated  air  monitoring  reports 
from  79  roofing  removal  operations,  560 
personal  and  353  area  samples  (Ex.  9- 
31).  All  samples,  except  24  were  well 
below  the  new  PEL  of  0.1  f/cc.  Fourteen 
samples  were  collected  for  30  minutes 
or  less  (and  were  below  the  excursion 
Umit).  When  the  remaining  sample 
measurements  were  calculated  as  8  hour 
time-weighted  averages,  they  also  did 
not  exceed  the  PEL.  The  remaining 
samples  did  not  exceed  0.1  f/cc.  The 
contractors  concluded,  "there  appears  to 
be  no  pressing  need  for  air  monitoring 
at  the  start  of  each  job.  negative  pressure 
enclosures,  or  wetting.  However  the  use 
of  half-mask  respirators  is 
recommended  until  the  source  of  the 
fibers  in  the  few  samples  where 
concentrations  were  above  0.1  f/cc  can 
be  defined."  They  added  that  "exposure 
to  asbestos  should  be  minimized  until 
more  (or  better)  information  is  available; 
the  use  of  respirators  seems  a  prudent 
compromise  when  working  with 
uncharacterized  and  aged  roofing 
materials." 

The  submission  of  Preston  Quirk  of 
Gobbell  Hays  Partners,  Lnc.  included  a 
study  entitled  "Airborne  Levels  During 
Non-Friable  Asbestos-Containing 
Material  (ACM)  Removal"  which  was 
presented  at  tlie  1990  meeting  of  the 
National  Asbestos  Council  (Ex.  7-133a). 
One  section  of  this  study  presented  the 
sampling  measurements  taken  during 
removal  of  asbestos-containing  roofing 
felt  and  flashing  using  a  wet  prymg  and 
peeling  technique  with  no  enclosure. 
Five  area  samples  averaged  0.007  f/cc  by 
PCM  and  0.008  s/cm3  by  TEM.  Five 
personal  samples  averaged  0.024  f/cc  by 
PCM  and  0.304  f/cc  by  TEM.  It  was 
reported  that  the  personal  TEM  samples 
had  0.124  s/cm3  of  structure  greater 
than  or  equal  to  5  nm. 

BCTD  submitted  a  study  by  D.  Hogue 
arid  K.  Rhodes  entitled  "Evaluation  of 
Asbestos  Fiber  Release  from  Built-up 
Roof  Removal  Projects"  (Ex.  34.  V'\')  in 
which  roofing  operations  were 
monitored  using  both  PCM  and  TEM 
methods  of  measurement.  The  authors 
stressed  the  "non-scientific"  nature  of 
the  study  and  noted  that  they  had 
measured  only  a  limited  number  of 
samples.  They  described  a  project 
involving  removal  of  a  15%  asbestos 
roof  from  a  hospital  in  which  a  several 
control  methods  were  used.  Area 
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samples  were  taken  at  "high," 
"m^um."  and  "low"  locations  and 
most  were  measured  u^ng  the  PCM 
method.  During  mechanical  removal, 
the  arithmetic  mean  concentration  was 
0.16  f/cc  (not  time-weighted);  and 
during  manual  removal  the  average  was 
0.1  f/cc  (non- weighted).  Personal 
samples  were  measured  only  by  TEM 
and  the  3  taken  during  manual  removal 
averaged  0.11  i/cc  (also  not  weighted). 
In  another  section  of  this  report  the 
authors  describe  a  "Controlled  removal 
of  asbestos  containing  built-up  roofing 
materials  without  containment  with 
•engineering  and  work  practice  controls 
and  extensive  sampling  and  analysis  by 
transmission  electron  microscopy," 
however,  the  specific  engineering  and 
work  practice  controls  empJoyed  are  not 
described.  Ncnetheless,  the  resulting 
measurements,  both  PCM  and  TEM,  are 
well  below  the  PEL  except  one  sample 
in  which  the  TEM  concentration  was  0.1 
s/cc. 

NIOSH  described  an  evaluation  of 
airborne  asbestos  fibers  during  the  tear- 
off  of  an  old  asbestos  shingle  roof  from 
a  residential  building  (HETA  84-321- 
1590,  Ex.  44).  Seventeen  personal 
breathing-zone  samples  were  collected 
for  approximately  two  hours.  For  5  tear- 
off  workers  the  fiber  concentrations 
ranged  &T)m  0.04  to  0.16  f/cc,  arithmetic 
mean  0.09  f/cc;  for  two  ciean-up 
w  orkers  the  fiber  concentrations  ranged 
from  0.13  to  0.16  f/cc,  arithmetic  mean 
0.14  f/cc;  and,  for  the  5  workers 
applying  new  shingles  the  concentration 
ranged  from  0.03  to  0.08  £/c(  with  a 
mean  of  0.05  f/cc.  In  this  evaluation, 
NIOSH  concluded  that  there  was  a 
hazard  from  exposure  to  airborne 
asbestos  fibers  during  the  tear-off  of  an 
asbestos  shingle  roof  and  recommended 
several  practices  to  reduce  worker 
exposure. 

OSHA  notes  that  in  some  ca.ses,  the  . 
author  of  the  above  studies  recommend 
more  rigorous  controls  than  the  final 
standards  require.  Largely,  this  was 
based  on  evaluations  of  roofing  removal 
exposure  potential  based  on  small 
numbers  of  TEM  measurements.  As 
stated  elsewhere  in  this  document. 
OSHA  has  based  its  risk  assessment, 
and  relative  exposure  profiles  on  the 
results  of  many  studies  which  relied  on 
PCM  values.  OSHA  considered  TEM  in 
the  1986  standard  and  concluded  that  it 
was  quite  expensive  and  not  fully 
validated.  More  importantly,  OSHA 
believes  that  the  roofing  studies 
submitted  show  the  relatively  low  levels 
of  asbestos  fibers  emitted  during 
removal  work  when  proper  controls  are 
used.  The  small  number  of  exceedances 
which  occurred  reflect  poor  work 


practices  and  "uncharacterized  and 
aged  material." 

The  purpose  of  the  regulated  area  in 
the  asbestos  standards  is  to  prevent 
asbestos  contamination  of  other  paiXs  of 
the  workplace  and  to  limit  exposuure  to 
only  ikose  specially  trained  employees 
who  need  to  work  in  the  area.  While 
OSHA  does  not  want  to  shut  down  the 
entire  building  when  asbestos  work  is 
done  on  the  roof,  asbestos  entering  the 
ventilation  system  during  roofing  work 
is  clearly  unacceptable.  OSHA  expects 
good  judgment  to  be  used  by  the 
competent  person  in  striving  to  achieve 
the  intent  of  the  standard.  OSHA 
requires  that  roof  level  heating  and 
ventilation  air  intake  sources  must  be 
isolated.  The  employer  would  also  have 
the  option  to  shut  down  the  ventilation 
system  and  seal  it  with  plastic.  Only 
necessary  work  should  be  done  on  the 
roof  while  asbestos  materials  are  being 
removed,  and  the  locations  of  the  work 
should  be  selected  to  minimize 
exposures,  such  as  upvdnd  of  the 
asbestos  work.  OSHA  agrees  that  the  20 
foot  barrier  approach  recommended  by 
Mr.  Collins  (Ex.  7-52)  has  merit,  but 
believes  the  exact  determination  should 
be  made  on  site,  and  could  vary 
depending  upon  working  conditions. 

OSHA  concludes  that  removal  of 
roofing  material  containing  asbestos 
requires  the  use  of  controls  to  reduce 
significant  risk.  Simple  procedures  will 
reduce  exposure  levels  substantially 
and.  for  the  most  part,  will  reduce  levels 
belowlhe  PELs.  OSHA  believes  that  it 
is  appropriate  to  require  specification 
work  practices  for  removal  of  asbestos- 
containing  roofing  material,  regardless 
of  measure  exposure  levels.  As 
discussed  above,  these  controls  were 
recommended  by  nilf-making 
participants,  although  there  was  some 
disagreement  regarding  the  need  for 
some  of  the  controls. 

The  final  standard  requires  the  use  of 
wet  methods  and  continuously  misting 
cutting  machines  during  use  and  loose 
dust  left  by  the  sawing  operation  is  to 
be  HEPA  vacuumed  immediately.  Some 
commcnters  were  concerned  that  water 
could  create  safety  hazards,  so  the 
standard  reflects  that  tiie  competent 
person  could  determine  that  misting  the 
cutting  machine,  or  other  wet  methods, 
should  not  be  used.  If  wet  methods  are 
not  used  the  respiratory  protection 
provision  of  this  standard,  paragraph  (h) 
requires  that  respirators  be  used 
regardless  of  exposure  level.  This 
provision  is  based  upon  OSHA's  finding 
that  diy  disturbance  or  removal  of 
asbestos  containing  material  has  large 
potential  to  expose  workers  and  is  in 
accordance  with  that  of  EPA  NESHAP. 
Other  controls  include  removing  the 


\ 


roofing  material  in  an  intact  state  to  the 
extent  feasible,  immediately  lower 
unbagged  or  unwrapped  roofing 
material  to  the  ground  via  dust-tight 
chute,  crane  or  hoist,  or  wrapping  the 
roofing  material  in  plastic  sheeting  and 
lowering  it  to  the  ground,  transferring 
materials  immediately  to  a  closed 
receptacle  in  a  manner  so  as  to  preclude 
the  dispersion  of  dust,  and  sealing  off 
air  intakes  to  the  building  prior  to  doing 
any  roofing  removal. 

OSHA  concludes  from  the  studies  that 
exposures  can  go  over  the  PEL  and 
create  significant  risk  in  circtunstances 
when  appropriate  precautions  are  not 
take.  Consequently,  they  support  OSHA 
requirement  for  some  specific  work 
practices  in  all  circumstances. 

Methods  of  Compliance  for  Class  Ifl 

Asbestos  Work 

The  newly  revised  construction  and 
shipyard  employment  standards 
continue  to  regulate  exposure  to 
employees  engaged  in  impairing  and    . 
maintaining  building  components 
Which  contain  previously  installed 
a.sbestos  containing  material.  In  the 
1986  construction  standard,  most  of 
these  jobs  were  called  "small-scale, 
short-duration  operations,"  but,  as 
discussed  above,  OSHA  was  instructed'^ 
by  the  Court  of  Appeals  to  clarify  the  . 
ciif-offs  for  that  designation.  Now, 
OSHA  has  determined  that  separate 
rcgulatorv-  treatment  of  repair  and 
maintenance  operations  will  not  be 
limited  by  arbitrary  deration  and 
amount-of-materiai-discurbed  criteria. 
In.stead,  they  are  called  "Class  in 
operations,"  and  are  defined  as  "repair 
and  maintenance  operations  which  may 
involve  intentional  disturbance  of  ACM. 
including  PACM"  (see  Green  Book,  Ex. 
1-183).  The  major  difference  between 
the  newly  revised  repair  and 
maintenance  definitions,  is  that  the 
amount  of  material  and/or  the  time  the 
operation  takes  are  no  longer  the  criteria 
for  inclusion  in  the  class. 

The  revised  and  expanded  definitions 
of  the  various  terms  in  the  Category  III 
definition  enliance  its  clarity.  Since 
Category  III  includes  maintenance, 
repair,  some  renovation  and  other 
operations  which  disturb  ACM,  and 
PACM,  a  definition  of  "disturb"  is 
provided.  Although  "removal"  activities 
are  designated  Category  I  or  II,  the 
incidental  cutting  away  of  small 
amounts  of  ACM  or  PACM  to  access 
mechanical  or  structural  components  for 
repair  or  maintenance,  is  considered 
Category  HI. 

Examples  of  work  which  are 
considered  Category  III  are  contained  in 
various  studies  submitted  by 
participants  to  prove  or  disprove  how 
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risky  asbestos  disturbing  repair  and 
maintenance  work  is.  OSHA  has 
evaluated  the  data  from  a  number  of 
sources  to  estimate  the  degree  of 
exposure  of  workers  to  previously 
installed  asbestos  building  material 
daring  various  types  ot  activities.  Most 
studies  showed  lower  levels  of  exposure 
than  Category  I  and  II  work.  For 
example,  the  Safe  Building  Alliance 
submitted  a  study  by  its  consultant 
Price  (Ex.  151).  He  compiled  sampling 
data  from  numerous  sources  including 
OSHA  compliance  data,  and  obtained 
questionnaire  information  from  building 
owners.  The  questionnaires  solicited 
information  on  the  frequency  and 
duration  of  specific  activities.  These 
activities  included,  maintenance/repair 
of  boilers,  air  handling  units,  heat 
exchangers,  tanks;  repair/replacement  of 
pipe  insulation  including  removal  of 
small  amounts  of  AC^M;  and.  valve  or 
gasket  replacement,  of  activities  above 
suspended  ceilings  such  as  connections 
and/or  e.xtensions  for 
telecommunication/computer  networks: 
adjustment/repair  of  HVAC  systems; 
and,  testing/cleaning/replacing  smoker 
or  heat  detectors.  The  final  activities 
which  may  result  in  ACM  contact  such 
as  repairing/replacing  lighting  fixtures 
and  replacing  ceiling  tiles.  The  data 
were  used  to  calculate  potential 
exposure  hours  (PEH)  which  is  the 
product  of  the  annual  frequency  of  an 
activity  and  the  duration  of  that  activity 
in  hours.  For  all  activities  in  all 
buildings  in  the  data  set.  Price 
calculated  a  PEH  of  91  hours  per  year 
and  a  PEH  per  worker  of  19  hours  per 
year  per  worker.  Eight-hour  time 
weighted  averages  were  also  reported  as 
presented  in  Table  III. 


Table  III.— asbestos  Fiber  Levels 
During  Maintenance  Activities 

(Ex.  151] 


Location 
of  activity 

8-hoijr 
TWA 

Median 
PEH 

PEH/ 
worker 

Above 

ceilings 
In  utility 

0.029 

13 

5 

spaces 

Other  

OSHA 

0.031 
0.018 

1.3 
6 

2 

<1 

data    .. 

0.027 

— 

All  activi- 

ties   

74 

19 

S. 

Price  concluded  that  s.^iall-scale.  short 
duration  activities  take  up  a  relati\ely 
small  proportion  of  a  typical  worker's 
time  in  that  in  30%  of  the  buildings  he 
"studied,  less  than  22%  of  total  time  is 
spent  on  these  activities  in  a  year,  and 
that  "on  a  per  worker  basis,  in  80 
percent  of  the  buildings  the  nu.i^.ber  of 
potential  exposure  hours  total  siightly 
less  than  4  percent  of  a  work  year"  (Ex. 
151.  Appendix  A,  p.  12). 

OSHA  notes  that  BCTD  objected  to 
various  aspects  of  the  Price  study  in  its 
post-hearing  brief  (Ex.  143)  and 
concluded  that  the  stiidy  "demonstrated 
that  in  some  buildings  exposure  hours 
can  be  very  high  *   *   •••  (tix.  143,  p. 
112).  However,  OSHA  views  the  studv 
as  supporting  its  view  that  when 
properly  controlled,  most  kinds  of 
routine  maintenance  involving  ACM 
resuUs  in  low  exposure  levels. 

A  recent  study  by  Kaselaan  and 
d'Angelo  Associates  for  Real  Estates 
Environmental  Action  League  in  1991 
was  reviewed  (Ex.  123).  The  contractors 
looked  at  historical  data  from  5 
commercial  buildings  in  which  the 


activities  sampled  were  reported  as 
"small-scale,  short  duration."  The 
operations  were  performed  "almost 
exclusively"  within  mini-enclosures 
and  most  were  performed  by  "trained 
and  experienced  asbestos  abatement 
workers,  who  are  more  used  to  the 
larger  full-scale  asbestos  abatement 
procedures"  and  not  by  building 
maintenance  workers.  The  data  are 
summarized  in  Table  IV. 

Table  IV.— asbestos  Fiber  Levels 
IN  5  Buildings  During  "Sma.ll- 
Scale"  Operations 

[Ex.  123) 


Building  des- 
ignation 

No.  of 
sam- 
ples 

Average 
expo- 
sure 

Bhr. 

TWA 

One-C 

1500  

76 
25 

49 
19 

7 

C.073 

0.055 

0.011 

0.02 

0.023 

0.025 

0.01 
0.003 
0.003 
0007 

645  

28  

1114   ,.  .  . 

(From  Ex.  123,  p.  1) 

The  authors  also  pointed  out  that 
because  air  monitoring  and  third  party 
oversight  during  these  activities,  they 
probably  represented  situations  in 
which  proper  precautioEts  were  takt'n. 
They  concluded  that  "the  data 
presented  indicates  the  necessity  cif 
controlling  asbestos  exposure  during  the 
type  of  (small-scale,  short  duration] 
activities  represented  in  this  study. 
However  if  appropriately  performed 
*   *   *  exposures  well  below  the  current 
OSHA  exposure  limits  can  be 
maintained"  (Ex.  123,  p.  26). 


Table  v.— asbestos  Fiber  Levels  During  Various  Maintenance  Activities 


Type  of  work 


Air  handling  unit  preventive  maintenance 

Miscellaneous  repair 

Miscellaneous  installation 

Clean-up  of  ACM  debris  

Cat)te  pulling  

Relamping  

Generator  testing 

Fire  alarm  testing 


Personal  samples: 


No.  of 
sam- 
ples 


87 

48 

20 

8 

9 

9 

18 

4 


Mean 


0.0942 
0.1272 
0.1742 
0.2030 
0.0544 
0.0469 
0.0843 
0.1654 


Raf>ge 


0.0087-0.6805 
0.0G39-O.S496 
0.0049-0.8395 
0.0414-0.6246 
0.0240-0.0985 
0.0205-0.0929 
0.0075-02261 
0.0836-02693 


OSH.A  also  notes  that  although 
exposures  ranges  above  the  PEL  for 
some  activities,  mean  levels  were,  in 
most  case,  much  lower. 


Dr.  Morton  Com  of  Johns  Hopkins 
University  submitted  summaries  of 
monitoring  results  from  samples  taken 
during  a  variety  of  operation  and 
maintenance  activities  from  5  buildings 


(Ex.  162-52).  The  8-hour  time-weighted 
averages  of  the  personal  samples  for 
each  building  are  presented  in  the  Table 
VI. 
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Table  Vl.— Asbestos  Fiber  Levels  DURING  O&M  Operations  IN  5  Buildings 

[Ex  162-52) 


Operation/building  * 


1 


Ceiling  removal/installation 
Electrical/ptumbing  work  .... 

HVAC  work 

Miscellaneous  work 

Remove/encapsulate 

RuncabJe 


0.015 

0.06 

0.02 

0.008 

0.06 

0.02 


0.003 
0.003 

(i!004 
0.003 
0.002 


0.008 

0.006 

0.003 

0.01 

0.002 

0.08 


0.03 
0.008 
0.01 
0.09 

"abi" 


0.04 
0.02 


0.03 


8  Hour  Time-Weighted  Averages 

Personal  Samples 

— indicates  data  not  provided 


The  report  contained  limited 
information  as  to  specific  controls  in 
place  during  the  sampling  periods; 
however,  Dr.  Com  stated  that  "  *  *  * 
the  controls  for  the  5  buildings  were 
minimal  O&M  controls"  (Ex.  162-52). 

The  submission  of  Mr.  Saul,  Assistant 
Commissioner  for  Occupational  Safety 
and  Health,  State  of  Maryland  included 
a  summary  of  the  monitoring  results 
conducted  for  Maryland  employees 
performing  building  maintenance 
activities  (ex.  162-44).  A  total  of  207 
samples  analyzed  by  PCM  during  May 
1988  to  June  1990  were  analyzed.  The 
real-time  values  fell  into  the  exposure 
categories  presented  in  Table  VI. 

Table  Vll.— Asbestos  Fiber  Levels 
During  Maintenance  Activities 

(Ex.  162-44] 


FitJers/cubic  centimeter 


<0.01  

0.01-O.04 
0.05-0.09 
0.10-0.20 
>0.20 


Per- 

No. 

cent 

sam- 

of 

ples 

sam- 

ples 

125 

60.4 

30 

14.5 

24 

11.6 

24 

11.6 

4 

1.9 

During  these  activities,  workers  were 
required  to  wear  personal  protective 
equipment.  In  his  discussic)n  of  the 
study  results,  Mr.  Saul  explained  that 
the  four  values  in  excess  of  0.2  f/cc 
resulted  from:  a  removal  in  which  wet 
methods  could  not  be  employed, 
wetting  painted  surfaces,  removing  and 
wetting  metal  enclosed  pipe  lagging, 
and  improperly  sealing  of  a  mini- 
enclosure.  He  further  concluded  that 
these  data  indicate  that  the  work 
practices  used  by  these  workers  are 
generally  effective  during  these 
maintenance-type  asbestos  activities. 

In  addition  to  the  above  studies 
showing  relatively  low  exposures, 
almost  all  below  the  revised  FELs,  other 
submissions  showed  the  potential  f(ir 
Class  III  work  to  exceed  the  PEL 


BCTD  submitted  studies  including 
those  by  Keyes  and  Chesson  which 
reported  results  of  a  series  of 
experiments  designed  to  determine  fiber 
levels  in  asbestos-containing  buildings 
during  simulated  activities  (Ex.9-34 
OO,  PP  and  7-53).  They  demonstrated 
(using  transmission  electron 
microscopic  measurements)  that  use  of 
dry  methods  in  a  room  containing 
damaged  ACM  and  visible  dust  and 
debris  elevated  the  fiber  level  in  air 
significantly,  that  physical  activity 
(playing  ball)  within  such  an  area 
increased  fiber  levels  and  that  cable 
pulling  activities  also  raised  fiber 
counts. 

HEI  submitted  an  analysis  of  a  data 
set  provided  to  them  by  Hygienetics, 
Inc.  which  contained  data  on  airborne 
asbestos  fiber  concentrations  during 
various  maintenance  activities 
performed  under  an  operations  and 
maintenance  (O&M)  program  in  a  large 
U.S.  hospital  (Ex.  162-6).  During  the 
period  of  study,  all  maintenance  work 
in  areas  with  ACM  in  the  hospital 
required  a  permit  issued  by  the 
Hygienetics  project  manager  on  site.  The 
authors  concluded  "*   *   *  spatial  and 
temporal  proximity  to  maintenance 
work  was  an  important  determinate  of 
PCM  fiber  levels"  (Ex.  1-344,  p.  1.8). 
Jobs  involving  removal  of  ACM  resulted 
in  higher  fiber  levels  than  non-removal 
jobs  [personal  samples:  mean,  removal 
jc)bs*0.166  t/cc,  nGn-removal=0.0897  V 
cc  (Ex.  1-344  p.  1.6)].  HEI  concluded 
that  these  activities  resulted  in 
increased  fiber  levels  (Ex.  1-344,  p.  1.8). 

GSHA  has  reviewed  and  evaluated  all 
available  information  pertaining  to 
maintenance,  repair,  and  other  asbestos- 
disturbing  activities  within  buildings 
classified  as  "Class  III"  and  has 
concluded  that  some  of  these  activities 
can  result  in  significant  risk  from 
exposure  of  workers.  The  range  of 
activities  and  exposure  potential 
encompassed  by  a  Class  III  designation 
is  wide. 

The  studies  generally  show  that  when 
protective  work  practices  are  used  by 


trained  workers,  exposures  are  greatly 
reduced.  Thus,  OSHA  is  requiring 
various  work  practices  and  protective 
measures  to  reduce  exposure  to  asbestos 
containing  material  (or  material  which 
is  presumed  to  contain  asbestos)  and 
that  workers  must  receive  training  in 
courses  which  include  the  appropriate 
techniques  to  use  in  handling  and/or 
avoiding  such  disturbances,  OSHA 
concludes  that  these  are  effective, 
feasible  controls  needed  to  reduce 
significant  risk.  >. 

Paragraph  (g)(8)  sets  out  these     \ 
requirements.  Again>  wet  methods  ape 
required;  local  exhaust  ventilation/s 
required,  if  feasible;  Where  the  niSterial 
OSHA  has  found  to  be  of  higMisk,  TSI 
and  surfacing  material,  is  driJled.  cut. 
abraded,  sanded,  chipped,  broke? 
sawed,  dropcloths  and  isolation 
methods  such  as  mini-enclosures  or 
glove  bags  must  be  used;  and  respirators 
must  be  worn;  and  where  a  negative 
exposure  assessment  has  not  been 
produced,  dropcloths  and  plastic 
barriers  (tenting  or  equivalent)  must  be 
used.  OSHA  believes  these  mandatory 
practices  will  protect  employees  who 
perform  Class  III  work  from  significant 
risk  of  asbestos-related  effects. 

C/ass /V  IVorJt         . 

As  defined  in  paragraph  (b).  Class  IV 
work  consists  of  "maintenance  and 
custodial  work"  where  employees 
contact  ACM  and  PAQvl,  including 
activities  to  clean  up  waste  and  debris 
containing  ACM  and  PACM.  Examples 
of  such  work  are  sweeping,  mopping, 
dusting,  cleaning,  and  vacuuming  of 
asbestos  containing  materials  such  as 
resilient  flooring,  or  any  surface  where 
asbestos-containing  dust  has 
accumulated;  stripping  and  buffing  of 
asbestos  containing  resilient  flooring, 
and  clean-up  after  Class  I,  II,  and  III 
wOrk,  or  other  asbestos  construction 
work  such  as  the  installation  of  new 
asbestos-containing  materials.  Clean-u p 
of  waste  and  debris  during  a  removal 
job,  or  other  Class  job,  is  Class  IV  work. 
Because  in  these  cases  the  employee 
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doing  the  clean-up  is  within  the 
regulated  area  and  subject  to  the  same 
exposure  conditions  as  the  employees 
actually  doing  the  removal,  paragraph 
(9j(l)  requires  the  custodial  employee  to 
be  provided  with  the  same  respiratory 
protection  as  the  employees  performing 
the  removal  or  other  asbestos  work. 
C;enerally.  exposures  for  Class  IV 
work  are  lower  than  for  other  classes. 
Data  in  the  record  show  this  general 
exposure  profile  (see  for  example, 
Kominsky  study,  Ex.  119  I,  where  carpet 
"naturally  contaminated"  for  year  by 
friable,  TSI  and  surfacing  AC?4  was 
cleaned  using  three  cleaning  methods; 
all  personal  samples  were  below  0.022 
f/cc:  using  allowable  methods  resulted 
in  the  highest  personal  sample  of  0.019 
f/cc;  see  also,  data  in  Ex.  162-52).  Other 
data  show  even  lower  exposures  for 
custodial  work  (see  for  example. 
Uickman  et  al,  Ex.  L163,  where  the 
authors  conclude:  "This  study 
determined  that  custodians  who 
performed  routine  activities  in  buildings 
which  contained  friable  asbestos 
m.aterials  were  not  exposed  to  levels  of 
airborne  asbestos  which  approached  the 
OSHA  action  level  of  0.1  f/cc.  The 
arithmetic  mean  value  for  38  personal 
samples,  analyzed  by  TEM.  was  0.0009 
s/cc,  8  hour  TWA  for  structure  lengths 
greater  than  5  >im"  ( Id  at  20).  The  much 
higher  exposure  data  from  the  earlier 
Sawyer  study,  (Ex  84-262A),  showed 
exposure  levels  ranging  to  4.0  f/cc  for 
dry  dusting  of  bookshelves  under  friable 
ACM.  As  noted  above,  at  this 
rulemaking  hearing  Sawyer  noted  that 
the  conditions  in  the  building  he 
studied  were  unrepresentative  of  other 
buildings  in  the  U.S.  (Tr.  2157). 

OSHA  believes  the  Wickman  report  is 
the  most  complete  study  available 
concerning  custodial  exposures. 
Because  the  study  was  submitted  into 
the  record  after  the  close  of  the  post- 
hearing  comment  periods,  OSHA  is  not 
relying  on  it  to  prove  the  extent  of 
exposures  anticipated  in  most  custodial 
work.  Rather,  OSHA  views  the 
Wickman  study  as  confinning  its  view 
that  Class  IV  activities  result  in  reduced 
exposure  and  thus,  reduced  risk 
compared  to  activities  of  other  classes. 
Because  maintenance  work  involving 
active  "disturbances"  is  Class  III  work, 
the  "contact"  with  ACM  which 
constitutes  Class  IV  work  will  be  either 
with  intact  materials,  or  in  cleaning-up 
debris  from  friable  material  or  from 
material  which  has  been  disturbed.  The 
latter  activities  present  the  higher  risk 
potential.  OSHA  acknowledges  that 
evidence  of  asbestos  disease  among 
school  custodians  and  maintenance 
workers  has  been  submitted  to  this 
record  (See  e.g.,  references  cited  in 


SEIU's  post  hearing  brief.  Ex.  144).  The 
Agency  believes  that  signitlcant 
exposures  to  custodians  result  from 
Class  III  work  or  when  they  clean  up 
accumulations  of  friable  material. 
Therefore,  these  revisions  contain 
several  requirements  aimed  at  reducing 
custodial  exposures  when  cleaning  up 
asbestos  debris  and  waste  material. 

OSHA  believes  that  the  work 
practices  and  precautions  prestj-jhed  in 
these  regulations  will  virtually 
eliminate  significant  health  risks  for 
custodial  workers,  and  will  cure  any 
confusion  about  which  protections  and 
which  standards  will  apply  to  custodial 
worker  (see  submission  of  SEIH  Ex 
144J. 

Custodial  work  is  covered  in  ail  three 
standards.  Housekeeping  provisions  in 
the  general  industry  standard,  paragraph 
(k),  cover  custodians  in  public  and 
commercial  buildings,  in  manufacturing 
and  other  industrial  facihties,  where 
construction  activity  is  not  taking  place. 
To  avoid  confusion,  and  to  cover  clean- 
up, and  other  housekeeping  on 
construction  sites,  whidi  properly  is 
covered  under  the  construction 
standard,  similar  "housekeeping" 
provisions  are  included  in  the 
construction  and  shipyard  standards  as 
well  (Paragraph  (1).  These  housekeeping 
provisions  are  discussed  separately.  The 
specific  provisions  in  paragraph  (g), 
relating  to  Class  IV  work  in  the 
construction  standard  relate  to 
construction  work  only,  and  are  not 
necessarily  limited  to  housekeeping. 
Like  all  other  construction  work, 
competent  person  supervision  of  Class 
IV  work  is  required,  e.xposure 
assessments  of  clean-up  of  waste  and 
debris,  and  use  of  HEPA  filtered 
vacuums,  in  paragraph  (g)(1)  apply. 

Particular  requirements  were  adopted 
in  response  to  concerns  of  some 
participants.  These  are  paragraph  (g)(9) 
which  requires  specific  awareness 
training  for  Class  IV  workers.  Under  the 
1986  standard,  training  was  not  required 
unless  employees  were  exposed  above 
the  action  level,  then  0.1  f/c.  Two  labor 
organizations  representing  employees 
who  perform  Class  IV  work.  SEIU  and 
AFSCME,  and  other  participants,  (see 
e.g.,  Ex.  141. 144),  noted  that  custodial 
workers  needed  training,  separate  from 
other  building  service  workers,  such  as 
maintenance  workers  {Ex.  141  ai  49). 
generally  referred  to  as  "awareness 
training."  The  record  shows  the  lack  of 
awareness  that  material  contained 
asbestos  contributed  to  asbestosis  (Tr 
959  ff].  Paragraph  (g)(9)  of  the 
construction  and  shipyard  standards 
requires  that  Class  IV  asbestos  jobs  be 
performed  by  employees  trained 
according  to  the  awareness  training  set 


out  in  the  training  section,  (k)(8).  The 
general  industry  standard,  also  reqairf:s 
that  employees  who  work  in  areas 
where  ACM  or  PACM  is  present,  also  be 
so  trained,  in  paragraph  (j). 

In  addition,  paragraph  (g)  requires 
employees  cleaning  up  waste  and  debris 
in  a  regulated  area  where  respirators  are 
required  to  be  worn  to  also  wear 
respirators.  This  restatement  of  the 
provision  in  paragraph  (e)(4)  rela;ing  to 
regulated  areas  emphasizes  that  clean- 
up workers  in  large-scale  jobs  must  wtar 
respirators,  oven  though  the  actual 
remc\  al  is  completed.  Paragraph 
(gifgJliv)  ofTers  significant  protection  \o 
custodians.  As  pointed  out  by 
participants,  custodians  have  swept  up 
"insulation  debris  which  had  fallen  to 
the  fioor  because  it  was  so  badly 
deteriorated  *    *   •  with  no  knowledge 
or  concern  about  asbestos  hazards 

*' (see  testimony  of  Ervin  Arp  at 
Tr.  962-969).  This  new  provision 
requires  that  '{elmployees  cleaning  i.p 
waste  and  debris  in  an  area  where 
friable-TSI  and  surfacing  ACM  is 
accessible,  shall  assume  that  such  waste 
and  debris  contains  high-risk  ACM. 
Since  paragraph  (k)  requires  that  such 
ACM  and  PACM  be  visibly  labelled, 
OSHA  beheves  that  cus'odial  workers 
will  be  spared  the  consequences  of 
being  required  to  clean-up  unidentified 
materials,  which  in  fact  contain 
asbestos. 

Various  participants  asked  OSH.A  to 
require  an  employer  to  adopt  and 
operations  and  management  (O&M) 
program  to  protect  custodial  and 
maintenance  workers.  The  Agency  notes 
that  the  1986  standard  contained,  in 
non-mandatory  Appendix  G,  such  a 
program,  which  listed  precautionary 
actions  which  the  Agency 
recommended. 

OSH.A  has  not  adopted  an  explicit 
O&M  program  requirement  in  these 
standards.  Rather,  the  Agency  has 
adopted  enforceable  pro\isions  which 
cover  the  major  elements  of  the  previous 
non-mandatory  program  in  the 
appendix,  and  of  various  programs 
suggested  by  participants  in  this 
rulemaking.  For  example,  the  new 
requirement  that  maintenance  and 
custodial  work  be  the  subject  of 
exposure  assessments,  [see  paragraph 
(f)(2)).  requires  the  competent  person  to 
evaluate  operations  which  may  expose 
employees  to  asbestos,  in  order  to 
minimize  exposure.  The  requirement  is 
"operation"  based;  rather  than,  as  in  an 
O&M  program,  status-based.  However, 
any  active  disturbance  constitutes  an 
operation.  Although  each  "operation" 
must  be  covered  by  an  exposure 
assessment,  operations  can  be  grouped. 
Cleaning  up  debris  in  an  area  containing 
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det?iiorating  ACM  on  a  daily  basis, 
need  not  be  evaluated  each  day.  An 
assesiment  of  such  activity  can  be  made 
on  a  general  basis,  covering  procedures 
"for  wret  sweeping  and  vacuuming, 
disposal,  and  instructions  to  detect 
deterioration  of  material  which 
contributes  to  the  debris.  Additionally, 
labelling  of  ACM  and  PACM  usually  ' 
considered  part  of  an  O&M  program,  is 
separately  required,  as  is  training  of 
custodial  workers.  Specific  jobs  may 
require  specific  instructions;  the  breadth 
of  some  are  indicated  by  O&M 
documents  generated  by  the  EPA 
"Green  Book"  (Ex.  1-183,  EPA  20T- 
2003,  July  1990  and  NIBS  Ex.  1-371). 
OSHA  believes  that  competent  person 
supervision  of  activities  under  this 
standard  will  provide  appropriate  work 
practices  to  be  followed  for  relatively 
small.  less  hazardous  exposure 
situations.  The  Agency  is  requiring 
however,  in  the  training  provisions,  that 
when  Class  III  and  IV  workers  are 
trained,  that  the  contents  of  the  EPA  or 
state  approved  courses  for  such  workers, 
as  the  relate  to  the  work  to  be 
performed,  be  part  of  the  required 
training  material  [paragraph  (k)(v)(D)]. 

The  issue  of  passive  exposure,  that  is 
where  active  contact  or  disturbance  of 
ACM  is  not  a  contributing  factor  to 
asbestos  fiber  release,  is  covered  by  the 
various  notification  and  identification 
provisions  in  the  standard  which  will 
allow  employees  to  identify  asbestos- 
,  containing  material.  These  are  discussed 
later  in  this  preamble. 

In  OSHA's  expert  view,  these 
provisions  constitute  major  components 
of  operations  and  maintenance 
programs  recommended;  are  aimed  at 
the  more  significant  sources  of  e.xposure 
f(jr  custodial  workers,  and  most 
importantly,  are  enforceable.  For  all 
these  reasons,  OSHA  believes  an 
explicit  requirement  for  an  O&M 
program,  such  as  suggested  by  AFSCME 
(Ex.  141  at  36),  would  add  httle  benefit 
to  employee  health  (see  e.g..  Tr.3500). 

In  each  standard,  OSHA  is  requiring 
specific  work  practices  and  a  choice  of 
enoineeromg  cpmtrp;  however.  OSHA  is 
aware  that  some  asbestos  control 
systems  may  be  patented.  OSHA  has  not 
considered  the  existence  of  patents  or 
their  validity  in  evaluating  the  need  for 
those  controls.  OSHA  believes  that  all 
employers  will  have  a  variety  of 
controls  available  to  them  and  that  new 
types  could  be  developed. 

^  (8)  Respiratory  Protection 

Paragraph  (g)  General  Industry 

The  1986  general  industry  standard 
required  respirator  use  where 
engineering  and  work  practice  controls 


are  bejng  installed,  in  emergencies,  and 
to  reduce  exposures  to  or  below  the 
PELs  where  feasible  engineering 
controls  and  work  practices  could  not 
achieve  these  reductions.  Additionally, 
certain  operations  i.e.,  cutting  in  plants, 
were  shown  to  have  greater  difficulties 
in  achieving  low  exposures  without 
respirator  use^  OSHA  therefore  allowed 
routine  respirator  use  in  those  segments 
to  reach  the  PELS,  rather  than,  as  in 
other  general  industry  segments,  only 
where  the  employer  shows  that  feasible 
engineering  and  work  practice  controls 
cannot  achieve  compliance  with  the 
PELs.  OSHA  now  believes  that 
engineering  and  work  practices  in  the 
few  remaining  production  sectors  can 
achieve  lower  levels  than  predicted  in 
1986.  In  part  because  of  the  mandatory 
work  practices  now  included  in  the 
methods  of  compliance  section. 
Therefore,  allowing  respirator  use  at 
higher  measured  exposures  for  a  few 
operations  should  not  result  in  less 
protection  for  those  employees  since 
their  ambient  exposure  levels  are 
expected  to  be  reduced. 

Paragraph  (h)  Construction  Standard 
and  Shipyard  Emplo3Tnent  Standard. 

The  respirator  provisions  in  the 
construction  and  shipyard  employment 
standards  are  changed  in  several 
respects.  First,  in  addition  to  the 
conditions  listed  in  the  1986  standards, 
where  exposures  exceed  the  PELs, 
required  respirator  use  now  is  triggered 
by  kinds  of  activities  even  where  the 
PELs  are  not  exceeded.  These  are:  Class 
I  work.  Class  II  work  where  the  ACM  is 
not  removed  substantially  intact;  all 
Class  II  and  III  work  where  the  employer 
cannot  produce  a  negative  exposure 
assessment;  and  all  Class  IV  work 
carried  out  in  areas  where  respirators 
are  required  to  be  worn.  OSHA  has 
based  these  decisions  on  the 
demonstrated  variability  during  asbestos 
work,  and  on  the  need  to  protect 
workers  who  are  disturbing  asbestos- 
containing  material  with  the  greatest 
potential  for  significant  fiber  release.  In 
addition,  monitoring  results  for  many 
jobs  are  not  available  in  a  timely 
fashion.  By  requiring  routine  respirator 
use  in  jobs  which  OSHA  finds  are  likely 
to  result  in  hazardous  airborne  asbestos 
levels,  such  as  floor  tile  removal,  where 
most  tiles  are  broken,  OSHA  is 
providing  reasonable  supplemental 
protection  to  employees  when  certainty 
concerning  exposure  levels  is  not 
possible. 

The  kind  of  respirators  required  for 
these  "conditions  of  use"  are  set  out  in 
paragraphs  (h)(iv)  and  (v).  In  one 
situation,  as  explained  below,  Class  I 
removals  where  excessive  levels  are 
predicted,  "supplied  air  respirators 


operated  in  the  positive  pressure  mode" 
are  required,  because  these  jobs  have  the 
highest  exposure  potential,  due  to  their 
size,  duration  and  the  kinds  of  material 
involved.  Other  jobs  where  higher  than 
usual  exposures  may  occur  include, 
where  employees  are  inexperienced, 
where  TSI  and  surfacing  ACM  is 
disturbed,  and  where  other  ACM  is 
broken  up  during  removal.'Paragraph 
(h)(1)  states  the  requirement  for 
supplemental  respirator  vise  for  these 
activities  as  well.  These  additional 
respirator  requirements  conform  to 
OSHA's  findings  on  this  record,  of  the 
specific  conditions  which  contribute  to 
and  are  predictive  of,  higher  exposures. 

As  discussed  more  fully  in  the 
classification  section,  the  data 
submitted  to  the  record  show  that  in 
almost  all  cases  of  removals  and 
disturbances  of  non-high-risk  ACM. 
exposure  levels  are  well  below  the 
protection  factor  limits  for  negative- 
pressure  half-mask  respirators,  the  type 
required  for  certain  kinds  of  Class  II  and 
III  work. 

BCTD  has  recommended  that  OSHA 
require  the  use  of  "the  most  effective 
respirator  that  is  feasible  imder  the 
circumstances"  and  further  that  OSHA 
require  "supplied  air  respirators  which 
are  tight  fitting  and  in  a  pressure 
demand  mode  with  either  auxiliary 
SCBA  or  a  HEPA  egress  cartridge  *  *  * 
except  in  limited  circumstances  which 
include  lack  of  feasibilityjbecause  of  the 
configuration  of  the  work  environment 
or  an  uncorrectable  safety  hazard"  (Ex. 
143  at  65-69).  BCTD  does  recognize 
safety  hazards  due  to  the  tripping 
hazard  of  air  Unes  to  which  SARs  are 
attached  and  define  certain  activities  in 
which  PAPRs  may  be  used  instead.  (Ex. 
143  at  71).  BCTD  also  contended  that 
the  protection  factors  used  by  OSHA  to 
assign  respirator  classes  are  contrary  to 
record  evidence. 

The  Court  found  that  OSHA's 
judgment  about  supplied  air  respirators 
was  properly  within  its  discretion.  It 
expressed  concern  that  OSHA's 
respirator  requirements  did  appear  to 
require  only  that  the  combined  effect  of 
engineering  and  work  practice  controls 
and  respirators  limit  exposure  only  as 
low  as  die  PEL  where  significant  risk 
remained  (838  F.2d  at  1274). 

OSHA  respoi\ded  to  these  issues  in  a 
Federal  Register  publication  of  5 
February  1990  (55  FR  3727),  in  which 
the  Agency  reaffirmed  its  position 
concerning  effectiveness  levels  of 
respirators,  pointed  out  flaws  in  studies 
BCTD  used  to  conclude  that  protection 
factors  are  inadequate,  and  noted  that 
OSHA  is  revising  and  updating  its 
general  respirator  standard.  OSHA  also 
noted  that  implementation  of  the  entire 
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respirator  program  would  result  in 
exposures  below  the  PEL.  That  was 
OSHA's  final  statement  of  position  on 
these  issues  and  it  was  not  judicially 
challenged. 

In  evaluating  the  respiratory 
protection  needs  dictated  by  the  neu' 
system  of  ranking  for  asbestos 
operations  by  "class,"  OSHA  has 
concluded  that  there  are  circumstances 
in  which  the  highest  level  of  respiratory 
protection  must  be  used.  These  are  Class 
1  jobs  for  which  a  negative  exposure 
assessment  (i.e.  exposures  will  be  less 
than  the  PEL)  has  not  been  made. 
Inexperienced  workers  removing  large 
amounts  of  TSI  or  surfacing  ACM  are  at 
the  high  end  of  the  risk  spectrum  and 
must  have  additional  protection 
afforded  by  the  supplied  air  respirator 
OSHA  notes  that  joint  EPA-NIOSH 
recommendations  would  require  a 
supplied  air  respirator  in  even  more 
extensive  circumstances,  i.e.,  ail 
"abatement"  work  and  maintenance  and 
some  repair  work  (EPA/MOSH  Guide, 
referenced  at  Ex.  143,  p.  69).  The 
Agency"s  decision  balances  the 
acknowledge  potential  safety  hazards  of 
supplied  air  respirators  with  the  need 
for  more  protection  in  the  most  risky 
asbestos  jobs.  The  Court  of  Appcals'has 
agreed  that  such  judgments  are  properly 
within  the  discretion  of  the  Agency  (858 
F2d  at  1274).  In  situations  where  the 
competent  person  makes  a 
determination  that  exposures  in  Class  1 
jobs  will  be  less  than  the  PELs,  the 
standard  requires  that  a  half-mask  air 
purifying,  non-disposable  respirator 
equipped  with  a  high  efficiencv  filter 
must  be  used.  There  are  two  reasons  for 
this  requirement:  exposures  less  than 
the  PEL  have  been  determined  to  result 
in  significant  risk,  the  record  shows  that 
Class  I  work  may  result  in  substantial 
exposures  even  when  good  conditions 
exist,  and  the  variability  usually  results 
in  some  high  exposures.  However, 
although  all  classes  of  asbestos  work  are 
potentially  risky,  OSHA  has  used 
discretion,  and  has  limited  the  supplied 
air  respirator  provision  to  the  highest 
risk  situations,  Class  I  work  where  it 
cannot  be  predicted  that  exposures  will 
not  exceed  the  PEL.  This  approach  does 
not  leave  workers  doing  other  classes  of 
work  unprotected.  The  respirator 
selection  Table  D-4,  applies  to  all 
situations  other  than  Class  F  work.  As 
the  worker(s)  gain  experience  in  the  use 
of  control  methodology,  and  data 
accrues  documenting  low  fiber  levels, 
use  of  less  protective  respirators  may  be 
allowed. 

Furthermore,  OSHA  has  based  this 
conclusion  on  the  demonstrated 
variability  of  exposures  in  the 
construction  industry'  (Ex.  143,  p.  63. 


CONSAD  report  p.  2.18,  Tr.  2156,  2157 
Tr.  4571,  Ex.  7-57).  The  contractor 
Consad  reported  "while  many  of  the 
construction  jobs  monitored  did  not 
produce  exposure  levels  above  the 
proposed  PEL  of  0.  1  f/cc.  th"fese  data' 
also  provide  continued  evidence  that 
exposure  levels  can  be  highly  variable 
in  construction  work  and  can  exceed  the 
proposed  PEL  *   •   *  for  many  of  the 
construction  activities  examined  here" 
(Ex.  8,  2.18-20). 

Shipyard  Employment  Standard 

Paragraph  (h).  SESAC  has 
recommended  the  delelion  of  the 
qualitative  fit  test  from  the  shipyard 
employment  asbestos  standard.  Their 
rationale  is  as  follows: 

The  Committee  has  determined  that 
advances  in  quantitative  fit  testing 
instrumentation  have  made  this  prorediire 
accessible  to  shipyards  conducting  asbestos 
operations  at  a  cost  which  is  not  overly 
burdensome  (S5.0OO-6.00O  at  the  low  end). 
Because  quantitative  fit  testing  provides  a 
better  evaluation  of  fit  among  respirators  than 
qualitative  methods,  and  does  not  relv  on 
subjective  determination  by  the  employeps, 
qualitative  fit  testing  methods  have  been 
deleted  as  acceptable  aitemativi-s  *   *   '(Ex 
7-77). 

They  further  recommended,  based  on 
the  recent  developments  in  technology 
that  the  use  of  test  chi.mbers,  and  the ' 
requirement  for  use  of  aerosols  be 
deleted.  They  also  offered  an  additional 
definition:  "challenge  agent"  means  the 
air  contaminant,  or  parameter,  which  is 
measured  for  comparison  inside  and 
outside  of  the  respirator  facepiece.  ' 
These  are  reasonable  suggestions,  but  as 
they  have  general  application  outside 
shipyards,  OSHA  indicated  this  in  its 
notice  of  February'  5.  1990  in  its  partial 
response  to  the  Court.  The  .Agency  is 
"still  planning  to  revise  and  update  its 
general  respiratory  standard,  and 
believes  that  continuing  to  enforce  the 
current  asbestos  respirator  requirements 
during  this  interim  period  will  not 
expose  employees  to  unnecessary'  risk" 
(55  FR  3728,  February  5.  1990).  ' 
Therefore,  OSHA  will  not  delete  the 
qualitative  fit  test  from  the  asbestos 
standard(s),  but  will  consider  the  issue 
in  the  context  of  the  general  respiratory 
standard. 

SESAC  objected  to  the  requirement 
that  a  powered,  air-purifying  respirator 
be  supplied  in  lieu  of  a  negative- 
pressure  respirator  when  the  emplo\ee 
chooses  it  and  when  it  will  provide 
adequate  protection.  They  felt  that  the 
employer  should  be  allowed  to  provide 
an  airline  respirator  or  powered  air- 
purifying  respirator.  They  reasoned  that 
most  employers  already  will  have 
airline  respirators  in  stock  and  will  not 
need  to  purchase  or  maintain  any  other 


type  of  respirator.  In  evaluating  simil.ir 
comments  in  the  rulemaking  for  the 
1986  revised  asbestos  rule,  OSHA 
stated: 

0S1L\  agrees  that  positive-pressure 
supplied-air  respirators  provide  a  greater 
level  of  protection  than  do  haif-mask 
negative-pressure  respirators.  OSHA  be!iH\.-s 
that  employers  should  have  the  nexibiiit\  to 
use  any  of  the  available  respirators  that 
provide  sufficient  protection  to  reduce  the 
exposures  to  levels  below  the  PKL. 
Furthermore,  the  safety  problems  assof  iaiwl 
with  the  use  of  supplied-air  respirators 
cannot  be  igno.-^d.  OSHA  believes  that 
respirators  should  be  selected  that  both 
provide  adequate  protection  from  expos,.:.-  o 
airborne  asbestos  fibers  and  minimize  the 
risk  of  accident  and  injury  potentially  (au->t-il 
by  the  use  of  ri'.T,bersome  supplied-air 
respiraio.rs  (51  FR  p.  22719.  June  20.  1985  u 
22719).  "^ 

After  that  rjlf^.r.aking,  BCTD 
challenged  OSHA's  refusal  to  make  d:r 
supplied  respirators  mandatory.  The 
Court  accepted  OSHA's  explanation— 
that  supplied-air  respirators  had  haz  :.:•, 
of  its  own.  and  stated  "this  sort  of 
judgment  *  *  *  fis)  within  OSHA's 
discretion  in  ihf.  absence  of  evidence 
supporting  the  \  iew  that  the 
incremental  asb-istos  safety  gains 
plainly  exceed  the  incremental  non- 
asbestos  hazards  "  (838  F.2d  at  1274/. 
OSHA  reiterated  these  re?^ons  in  its 
January  28, 1990  response  to  the  Court's 
rem*id. 

As  discussed  above,  OSH.A  has 
determined  on  this  record  that  supplied 
air  respirators  are  required  for  Class  1 
work  where  a  negative  exposiue 
assessment  is  not  forthcoming,  but  nn 
for  other  Class  1  work.  Therefore, 
shipyard  emp!o>ees  doing  the  most 
hazardous  work  must  wear  this  most 
protective  respirator  as  well, 

19)  Protective  Clothing 

Paragraph  (h)  General  Industry,  OSH.^ 
is  making  no  changes  in  the  protective 
clothing  provisions  for  general  industry 
Paragraph  (i)  Construction  and  Ship\ard 
Standards. 

There  are  several  protecti\e  clothmg 
issues  in  this  rulemaking.  The  first  issvip 
involves  the  impact  of  the  Class  svstein 
on  the  personal  protective  clothing 
provisions.  The  existing  standard  " 
requires  that  protective  clothing  be 
provided  and  w  orn  when  exposures 
exceed  the  PEL.  The  revised  standards 
maintain  this  requirement.  In  addition, 
the  revised  standards  require  the  use  of 
personal  protective  clothing  when  Class 
I  work  is  performed  and  when  Class  III 
work  involving  TSI  and  surfacing  ACM 
is  performed  in  the  absence  of  a 
negative  exposure  assessment.  OSll.^ 
believes  that  this  change  brings  the 
stanilard  in  line  w.th  OSH.^'s  198b 
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iiUentions  wherein  the  Agency  beheved 
that  removal  of  thermal  insulation  and 
•surfacing  materials  would  result  in 
exposures  that  exceed  the  PEL.  This 
rulemaking  record  shows  that  some 
employers  have  developed  control 
strategies  that  can  reduce  exposures 
-below  the  PELs.  forjnost  of  the  time. 
However,  as  previously  discussed,  work 
with  high-risk  materials  has  substantial 
potential  for  overexposure. 
Fiulhermore.  studies  have  documented 
that  in  the  past  workers  have  brought 
aslicstos  contaminated  clothing  home 
with  them  and  thereby  caused  exposiu-e 
and  asbestos-related  disease  among 
family  members.  OSHA  beUeves  that 
this  standard  must  prevent  such 
conditions,  and  the  nature  of  Class  I 
work  and  Class  III  work  with  high  risk 
materials  merits  special  consideration. 
Nearly  all  rulemaking  participants  agree 
on  this  point. 

OSHA  notes  however,  that  the 
judgment  to  require  protective  clothing 
for  asbestos  work  is  a  subjective  one.  to 
some  extent,  requiring  judgment  on  the 
part  of  the  competent  person.  The 
hazard  from  asbestos  is  associated  with 
inhalation  of  fibers  that  are  in  the  air. 
not  from  asbestos  that  comes  in  contact 
with  the  skin,  like  some  other  chemical 
that  OSHA  has  regulated  (such  as 
methylenedianiline  and  benzene^ 
v\  hich  are  absorbed  through  the  skin 
and  are  systemic  toxins.  Asbestos  fibers 
that  are  on  clothing  can  become 
:i;rbome.  so  OSHA  continues  to  believe 
that  situations  where  airborne  fiber 
levels  are  high  are  also  those  which  are 
likely  to  contaminate  clothing. 
Therefore,  the  regulation  continues  the 
requirement  for  protective  clothing  and 
its  proper  disposal/cleaning.  OSHA 
does  not  believe,  however,  that 
protective  clothing  is  requirud  for  every 
(iperation  involving  asbestos. 

In  the  1986  standards  OSHA  did  not 
require  that  protective  clothing  be 
impermeable:  in  fact.  OSHA  responded 
to  concerns  that  disposable  clothing 
which  was  impernieabl(!  not  be 
permitted  because  it  was  claimed  to 
( ontribute  to  heat  stress  (see  discussion 
at  51  FR  22722).  Although  the  issue  was 
not  remanded  to  OSH.A  by  the  Court, 
several  participants  in  the  current 
rulemaking  focussed  comment  on  the 
issue  of  whether  OSH.^  should  require 
work  clothing  during  asbestos  work  be 
impermeable  to  asbestos  fibers  in  each 
(if  its  asbestos  standards.  Most  of  those 
who  addressed  the  issue  expressed 
-support  for  having  such  a  requirement 
(Txs.  7-10.  7-67,  7-69,  7-138,  7-192.  7- 
I'M.  1-242,  Tr.  1122.  1142,  1950,  3003 
fi!i(i  3156).  It  should  also  be  noted  that 
s.  \cral  of  these  commenters  were 
n..,iiufacturers  of  su'h  fabric  or  clothing. 


They  also  encouraged  OSHA  to  set  a 
requircnient  that  all  garments  meet  the 
requirements  of  the  ANSI  standard  101- 
1985. 

Charliis  Salzenberg  of  Dupont 
presented  a  study  which  was  performed 
at  their  behest  by  A.D.  Little  which 
indicated  that  neither  shampooing  the 
hair  noi  showering  following  simulated 
ast)esto$  exposure  completely  removed 
fibers  from  hair  or  skin  (Ex.  76)  to 
support  their  request  for  an 
impermeable  clothing  requirement.  In 
response  to  questioning  about  heat 
stress,  he  stated  that: 

\Vf'\o  had  projects  for  years  on  improving 
the  hrealhabHity-  of  T%-vek  and  in  fact  we 
hj\e  5orrie  rraterial  that  exhibits  improved 
bnsathabiHty  and  the  problem  you  always  sjet 
when  \ciu  get  more  breathability.  you  get 
more  asbestos.  Tliere  doesn't  seem  *   *   *  a 
\'  av  to  bave  a  perfect  filter  that  keeps  out  all 
fibrous  material  but  lets  a  lot  of  air  through 
•    *    *  (Tr.  34441. 

OSHA  continues  to  believe  that  heat 
stress  is  also  a  concern  in  use  of 
protPCtTve  clothing  made  of  impervious 
fabric.  It  should  again  be  noted  that  the 
route  of  exposure  of  asbestos  fibers 
which  creates  a  health  hazard  is 
inhalation,  not  skin  absorption.  The 
Agency  reiterates  its  belief  that  non- 
disposable  work  clothes  provide 
sufficient  protection  provided  they  are 
properly  cleaned  after  work  and 
laundered.  The  Agency  agrees  that 
disposable  fiber-impermeable  clothing 
can  lie  safely  worn  if  "employers  *    •   * 
use  appropriate  work-rest  regimens  and 
provide  heat  stress  monitoring  "   *   *" 
[51  FR'22722);  However.  OSHA  does 
not  beUeve  that  totally  impermeable 
ckithing  is  a  necessary  requirement  f((r 
asl)estos  work. 

(Wl  Hygiene  Facilities  and  Practicus 

Paragraph  (j)  Construction  and 
Siiipyard  Employment  Standards. 

0,SHA  is  changing  the 
decontamination  requirements  in  minor 
details  to  correspond  to  its  new  system 
of  catfijiorizing  asbestos  work  according 
to  its  potential  risk.  The  primary 
.■•equirement  that  asbestos  abatement 
workers  be  decontaminated  following 
their  work. using  a  3-part  system — an 
equiprjient  room,  a  shower  room,  and  a 
clean  foom,  is  retained.  Thus,  most 
workers  performing  Class  I  work. 
rf;niovi[)g  TSI  or  siu'facing  ACM  or 
P.-\CM.  as  before,  must  use  a  shower 
acijiu.fSit  to  and  connected  with  the 
work  area. 

With  the  introduction  of  new 
provi-aions  identifying  4  classes  of 
dsl.vstos  work,  it  is  necessary  that  OSH.\ 
mcKlify  its  requirement  for  hygiene 
facilities  and  practices  to  reflect  these 
(haiigiis.  OSHA  continues  in  its  belief 


that  the  requirements  must  be 
proportional  to  the  magnitude  and 
likelihood  of  asbestos  exposure. 
Therefore  the  most  hazardous  asbestos 
operations — those  involving  removal  of 
more  than  threshold  amoimts  of  thermal 
system  insulation  or  sprayed-on  or 
troweled-oh  surfacing  materials  must 
employ  a  decontamination  room 
adjacent  to  the  ^«gulated  area  (most    ■ 
often,  a  negative-pressure  enclosure) 
consisting  of  an  equipment  room, 
shower  room,  and  clean  room  in  series 
through  which  workers  must  enter  and 
exit  the  work  au«a,  as  required  in  the 
1986  standard. 

For  Class  I  asbestos  work.  OSHA  has 
further  determined,  based  on  its 
consideration  of  the  rulemaking  record. 
that  there  are  3  exceptions  to  the 
requirement  that  the  shower  facility  be 
located  immediately  contiguous  to  the 
work  area.  These  include,  outdoor  work 
(See  Ex.  7-21.  7-99,  7-145),  shipboard 
work  (Ex.  7-77  and  see  discussion 
below),  and  situations  where  the 
employer  shows  such  an  arrangement  is 
in  feasible.  OSHA  will  again  allow  in 
these  limited  circumstances  the  workers 
to  enter  the  equipment  room,  remove 
contamination  from  their  worksuits 
using  a  portable  HEPA  vacuum  or 
change  to  a  clean  non-contaminated 
workclothing,  and  then  proceed  to  the 
non-contiguous  shower  area.  Outdoor 
work  affected  by  this  requirement  will 
occur  n?ainly  in  industrial  facilities 
such  as  refineries  and  electrical  power 
plants  when  specified  w'ork  practices 
are  employed  and  following  outdoor 
asbestos  work. 

OSHA  intends  that  HEPA- vacuuming 
procedures  be  performed  carefully  and 
completely  remove  any  visible  ACM/ 
PACM  from  the  surface  of  the  worker's 
work  suit,  including  foot  and  head 
coverings,  skin,  hair  and  any  material 
adhering  to  the  respirator. 

Also  for  Class  I  work  involving  less 
than  10  square  feet  or  25  linear  feet  of 
TSI  or  surfacing  ACM  (the  thresholds 
referenced  above),  during  which 
exposures  are  unlikely  to  exceed  the 
PELs  for  which  there  is  a  negative 
exposure  assessment,  OSHA  is  allowing 
less  burdensome  decontanunation 
procedures  which  it  believes  are 
compatible  with  the  scheme  to  classify 
asbestos  work  according  to  risk 
potential.  In  these  operation,  an 
equipment  room  or  area  must  be  set  up 
adjacent  to  the  work  area  for 
decontamination  use.  The  floor  of  the 
area/room  must  be  covered  with  an 
impermeable  (e.g.,  plastic)  dropcloth 
and  be  large  enough  to  accommodate 
equipment  cleaning  and  removal  of  PPK 
without  spread  of  fibers  beyond  the 
area.  The  worker  must  HEPA  vacuum 
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workclothing,  hair,  head  covering  as 
described  above  and  dispose  of  clothing 
and  waste  properly.  Thus,  only  if  the 
employer  shows  that  for  these  smaller 
dimension  jobs  that  the  PEL  is  unlikely 
to.be  exceed  may  the  decontamination 
procedure  be  abbreviated. 

For  asbestos  operations  which  are 
Class  II  and  III  which  are  likely  to 
exceed  the  PELs  and  for  which  a 
negative  exposure  assessment  is  not 
produced,  showering  is  required,  but 
may  be  performed  in  a  facility  which  is 
non-contiguous  to  the  work  area.  Use  of 
dropcloths,  HEPA  vacuuming  of 
workclothing  and  surfaces  as  above  or 
the  donning  of  clean  workclothing  prior 
to  moving  to  a  non-contiguous  shower 
is  reouired. 

Following  those  Class  II,  III  and  IV 
jobs  which  the  employer  demonstrates 
are  unlikely  to  exceed  the  PELs  and  for 
which  a  negative  exposure  assessment 
has  been  produced,  the  worker  must 
HEPA  vacuum  his  clothing  on  an 
impermeable  dropcloth  and  perform 
other  clean-up  on  the  dropcloth 
avoiding  the  spread  of  any 
contamination.  However,  showering  is 
not  required. 

OSHA  is  also  concerned  that  workers 
performing  clean-up  (Class  IV  work) 
following  larger  abatement  work  receive 
appropriate  decontamination.  Therefore, 
emjjloyees  who  perfonn  Class  IV  work 
in  a  regulated  area  must  comply  with 
the  hygiene  practice  wrhich  thehigher 
classification  of  work  being  performed 
in  the  regulated  area  requires. 

Shipyard  Employment  Standards; 
Paragraph  (i) 

In  other  comments  the  Shipyards 
Employment  Standards  Advisory 
Committee  objected  to  the  requirement 
in  the  1986  standard  that  showers  be 
located  contiguous  to  the  work  area. 
They  said  that  this  was  not  a  part  of  the 
general  industry  standard  and  that  they 
wished  to  continue  to  provide  showers 
in  fixed  facilities  on  shore;  that  although 
contiguous  showers  may  not  be 
technologically  infeasible,  it  was 
impractical.  They  further  stated  that 
change  rooms  required  under  the 
general  industry  asbestos  standard 
cannot  be  provided  on  ships  and  that 
the  worker  must  be  allowed  to  remove 
contaminated  clothing  in  an  equipment 
room  as  in  the  construction  standard 
(Ex.  7-77). 

The  Committee  suggested  several 
specific  steps  to  the  decontamination 
process  required  of  workers  following 
work  in  a  shipboard  asbestos  activity. 
According  to  these  recommendalions, 
the  employer  shall  ensure  that 
employees  who  work  within  regulated 
area  e.xit  as  follows: 


Remove  asbestos  from  their  protective 
clothing  using  a  HEPA  vacuum  as  they  move 
into  the  equipment  room; 

Enter  the  equipment  room  and  remove 
their  decontaminated  outer  layer  of 
protective  clothing  and  place  them  in  the 
receptacles  provided  for  that  purpose: 

Enter  the  decontamination  room  and 
perform  personal  HEPA  vacuuming: 

Remove  respirator  after  exiting 
decontamination  room; 

Wash  their  face  and  hands  prior  to  eating 
or  drinking; 

If  they  are  not  going  to  maie  another  entry 
into  the  regulated  area  that  day,  proceed  to 
the  shower  area  and  change  room;  and. 

Don  sU*et  clothing  (Ex.  7-77). 

OSHA  believes  these  are  reasonable 
suggestions.  The  final  standard  permits 
this  approach  based  on  the  flexibility 
permitted  by  the  language.  Those  who 
shower  at  remote  facilities  are  required 
to  decontaminate  their  protective 
clothing  prior  to  proceeding  to  the 
remote  showers.  The  Committee  also 
recommended  that,  for  the  sake  of 
modesty,  the  worker  must  be  allowed  to 
continue  to  wear  the  underwear  which 
he  had  worn  under  his  protective 
clothing  during  the  process  of 
decontaminating  his  clothing — 
removing  them  when  entering  the 
shower.  The  1986  standards  are  silent 
On  this  point  and  it  seems  reasonable 
that  persons  would  be  allowed  to 
continue  to  wear  his/her  underwear 
during  HEPA  vacuuming  and  removal  of 
protective  clothing. 

The  committee  pointed  out  that  the 
general  industry  standard  requires 
limchroo/ns,  while  the  construction 
standard  requires  lunch  areas,  and  that 
areas  were  sufficient.  OSHA  agrees  that 
it  is  unnecessary  to  build  lunchrooms  in 
shipyard  facilities,  so  long  as  the  area 
provided  for  food  consumption  is  not  so 
close  to  the  work  area  that  asbestos 
contamination  is  likely.  In  that  case, 
areas  are  insufficient  and  an  enclosed 
room  must  be  provided  which  is  free  of 
contamination. 

(11)  Communication  of  Hazards  to 
Employees 

Paragraph  (j)  General  Industry-. 
Paragraph  (k)  Construction  and' 
Shipyard  Employment  Standards. 

The  "communication  of  hazards" 
provisions  of  the  standards  contain 
many  revisions.  The  Court  in  1988  had 
remanded  two  information  transfer 
issues  for  OSHA's  reconsideration. 
These  were  to  extend  the  reporting  and 
information  transfer  requirements  and 
to  require  construction  employers  to 
notify  OSHA  of  asbestos  work.  As 
discussed  earlier,  OSHA  has  decided 
not  to  require  general  pre-job 
notification  to  the  .Agency.  However,  the 
Agency  has  expanded  required 


notifications  among  owners,  employers 
and  employees.  Basically,  the  general 
industry  standard  has  been  upgraded  to 
the  more  extensive  notification 
requirements  of  the  construction 
standard  and  the  shipyard  employment 
standards.  Consequently  this  preamble 
section  discusses  the  issues  together.  In 
the  shipyard  standard  the  "building 
ownrter"  may  be  a  vessel  ovmer  or  a 
building  owner.  OSHA  notes  that  in 
shipyards  vessels  undergoing  repair 
may  be  owned  by  foreign  entities,  as 
well  as  by  entities  subject  to  the  Act  s 
jurisdiction.  When  a  foreign-owned 
vessel  is  repaired  in  an  American 
shipyard,  the  employer  (either  the 
shipyard  or  an  outside  contractor)  must 
either  treat  materials  defined  as  PACM 
as  asbestos-containing  or  sample  the 
suspect  material  and  analyze  it  to 
determine  whether  or  not  it  contains 
asbestos. 

An  overview  of  these  revisions 
follows.  The  construction  and  shipyard 
standards  now  require  that  employers 
who  discover  the  presence  )f  material 
which  is  ACM  or  is  presuir.ed  ACM 
(PACM)  on  the  worksite,  must  notif\  the 
project  or  building  ovraer.  On  worksites 
having  multi-employers,  the  person  who 
discovers  the  material  also  is  to  notifv' 
the  other  employers.  An  employer  on  a 
multi-employer  worksite  who  is 
planning  Class  I  or  Class  II  asbestos 
work  is  to  inform  all  the  other 
employers  on  the  site  of  the  presence  of 
ACM  to  which  employees  of  those 
employers  might  reasonably  be  expected 
to  be  exposed.  They  are  to  be  informed 
of  the  location  and  quantity  of  these 
materials  and  the  measures  to  be  taken 
to  protect  them  from  exposure. 

The  1986  construction  standard 
required  employers  to  notify  other 
employers  on  multi-employer  worksites 
of  the  existence  and  location  of  asbestos 
work,  but  was  silent  on  the  notification 
role  of  building  owners.  OSHA  was 
concerned  that  building  owners  were 
"outside  the  domain  of  the  OSH  Act." 
As  noted  above,  this  is  a  specific  issue 
remanded  for  reconsideration  by  the 
Court  of  Appeals.  Now,  upon 
reconsideration,  OSHA  believes  that  it 
has  authority  to  require  building  owners 
[as  defined  in  paragraph  (b)]  who  are 
statutory  employers,  to  take  necessarv 
and  appropriate  action  to  protect 
employees  other  than  their  own.  In  the  . 
1990  proposal  OSHA  pointed  to  other 
standards  in  which  it  has  required 
building  owners  and  other  employers      • 
who  are  not  the  direct  employers  of  tl,e 
employees  exposed  to  particular 
hazards,  to  warn  of  defects,  take 
remedial  action,  or  provide  informati'm 
to  the  directly  employing  employer,  it 
cited  the  Hazard  Communication 
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.S'tandard's  requirement  that 
manufacturers  provide  information  to 
downstream  employers  (29  CFR 
1910.1200)  and  the  Powered  Platform 
standard  which  requires  the  building 
owfter  to  assure  the  contract  employer 
that  the  building  and  equipment 
conform  to  specified  design  criteria  as 
examples  (29  CFR  1910.66(c).) 

OSHA  believes  that  the  building  or 
project  owner  is  the  best  and  often  the 
only  source  of  information  concerning 
the  location  of  asbestos  installed  in 
structures;  therefore.  OSHA  is  requiring 
the  owner  to  receive,  maintain,  and 
communicate  knowledge  of  the  location 
and  amount  of  ACM  or  PACM  to 
employers  of  employees  who  may  be 
exposed.  OSHA  acknowledges  that  in 
shipyards,  foreign  vessel  owners  are  not 
"statutory  employers"  and  thus,  are  not 
covered  by  these  standards.  In  such 
rases,  the  employer  performing  the 
'refit"  must  either  presume  that  TSl  and 
surfacing  material  are  asbestos- 
tuntaining.  or  have  the  material  tested. 
When  turn-around  time  must  be 
minimized,  the  case  in  many  overhauls, 
OSHA  expects  that  the  jobs  will  be 
performed  in  conformity  ^N-ith  this 
standard  without  testing. 

The  final  rule  provides  a 
comprehensive  notification  scheme  for 
affected  parties — building  owners, 
contract  employers  and  employees, 
which  will  assure  that  information 
concerning  the  presence,  location,  and 
quantity  of  ACM  or  PACM  in  buildings 
is  communicated  in  a  timely  manner  to 
protect  employees  who  work  with  or  in 
Jhe  vicinity  of  such  materials.  Before 
C  lass  I.  II.  or  HI  work  is  initiated, 
building  and/or  project  owners  must 
notify  their  own  employees  and 
employers  who  are  bidding  on  such 
work,  of  the  quantity  and  location  of 
ACM  and  PACM  present  in  such  art^as 
Owners  also  must  notify-  their  own 
f-mployees  who  work  in  or  adjacent  to 
such  jobs. 

Employers,  who  are  not  owners. 
planning  any  such  covered  activity  must 
notify  the  owner  of  the  l»K;ati()n  and 
quantity  of  ACM  and  P.^C.M  known  or 
later  discovered.  The  building  owner 
must  keep  records  of  all  information 
received  through  this  notification 
stiheme.  or  through  other  means,  which 
relates  to  the  presence.  lc)c;atir>n  and 
quantity  of  ACM  and  P.'\C;M  in  the 
owner's  building/project  or  vessel  and 
transfer  all  such  information  to 
successive  owners.  OSHA  reaffirms  its 
finding  of  the  1986  standard  that  an 
employee's  presence  in  the  workplace 
places  him  at  increased  risk  from 
HslHistos  exposure  regardless  of  whether 
lu!'she  is  actually  working  with  asbestos 
di  is  just  in  the  vicinity  of  such  material 


OSHA  has  defined  "building  owner" 
to  include  these  lessees  who  control  the 
management  and  recordkeeping 
functions  of  a  building  /facility/ vessel. 
It  is  not  OSHA's  intention  to  exempt  the 
owner  from  notification  requirements  by 
allowing  a  lessee  to  comply.  Raliier 
when  the  owner  has  transferred  the 
management  of  the  building  to  a  long- 
term  lessee,  that  lessee  is  the  more 
appropriate  party  to  receive,  transmit, 
and  retain  information  about  in-place 
asbestos.  When  a  lease  has  expired,  any 
records  in  the  lessee's  possession  must 
be  transferred  to  the  owner  or  the 
subsequent  lessee  exercising  similar 
managarial  authority.  The  expanded 
notification  provisions  also  require  that 
on  multi-employer  worksites,  any 
employer  planning  to  perform  work 
which  will  be  in  a  regulated  area,  before 
starting,  must  nntifv'  the  building  owner 
of  the  location  of  the  ACM  and  the 
protective  measures  takeSrupon 
discovering  unexpected  ACM.  they 
must  provide  similar  notification;  and. 
upon  work  completion  they  must 
provide  to  the  owner  a  written  record  of 
the  remaining  ACM  at  the  site. 

OSHA  has  included  a  provision  that 
within  10  days  of  the  completion  of 
Class  I  or  II  asbestos  work,  the  employer 
of  the  employees  who  performed  the 
work  shall  inform  the  owner  and 
employers  of  employees  who  will  bo 
workinjj  in  the  area  of  the  current 
location  and  quantity  of  PACM  and/or 
.AC;M  rrmaining  in  the  former  regulated 
area  and  shall  also  inform  him/her  of 
the  final  monitoring  results  taken  in  that 
operation.  OSHA  has  determined  that 
the  employer  of  employees  reocciipying 
the  aree  must  have  this  information  in 
cjrder  to  provide  the  appropriate 
protection  to  his/her  workers. 

To  {JTovide  effective  notification  in 
Class  III  asbestos  operations,  OSHA  is 
building  upon  its  earlier  requirement  to 
post  warning  signs  in  regulated  areas. 
Now  since  all  Class  III  work  must  be 
f  imducted  in  a  regulated  area  all 
maiiitanance-type  operations  will  bo 
posted  with  signs,  which  state  the  fact     / 
tliiit  as|K>stos  exposing  activities  are         / 
present.  OSH.^  considers  site  posting  to^  ^ 
be  a  particularly  eff(H:tive  means  to  alert   ', 
employees  of  hazardous  areas  vvhc:re 
relativf'ly  short-term  repair  and 
iMaintenanc:e  activities  are  taking  place;. 
OSII.A  believes  that  site  posting  will 
adequately  notify  potentially  affected 
employee's  who  are  not  working  on  the 
operatiot\.  but  are  working  within  the 
arcui  of  adjacent  to  it. 

Icli'iitification  of  As/jesto.s-coii/(j//)//i^ 
XUitfrhls  in  Buiidiu^s  and  Facilities 

In  addition  to  the  "notification" 
issues,  just  discussed,  OSHA  addrc^sc^s  a 


related  widespread  concern  expressed 
by  participants  in  this  rulemaking:  how 
to  ensure  that  workers  in  buildings  and 
fac:ilities  with  previously  installed 
asbestos  containing  products,  are  not 
exposed  to  asbestos  fibers  merely 
because  they  have  no  knowledge  of 
where  such  products  were  installed. 
OSHA  has  found  that  such  workers, 
primarily  maintenance  workers  and 
custodians,  but  also  contract  workers 
such  as  plumbers,  carpenters  and  sheet 
metal  workers  and  workers  in  industrial 
facilities  have  shown  historic  disease 
patterns  which  in  large  part  resulted 
from  exposure  to  previously  installed 
asbestos,  (see  discussions  elsewhere  in 
this  preamble  of  data  submitted  by 
BCTD,  AFSCME.  SEIUand  others').  In 
its  1990  proposal  OSHA  raised  the  issue 
of  how  to  identify  previously  installed 
asbestos  and  asked  for  comments  and 
recommendations  (55  FR  29730).  OSHA 
opened  the  record  for  supplemental 
comments  in  November  1992,  in  a 
notice  which  also  set  out  OSHA's 
preliminary  views  on  how  to  effectively 
protect  workers  from  unknowing 
exposure  to  previouslv  installed  ACM 
(.t7  FR  49657).  Thelre.'OSHA  proposed 
to  require  employers  to  presumptively 
identify  certain jividely  prevalent  and 
fnore  risky  materials.  These  are  thermal 
system  insulation,  and  sprayed-on  and 
troweled-on  surfacing  materials,  in 
buildings  built  between  1920  and  1980. 
These  materials  were  to  be  termed 
"presumed  asbestos  containing 
materials^'  (PACM)  and  were  to  be 
treated  as  asbestos  containing  for  all 
purposes  of  the  standard.  OSHA  would 
have  allowed  building  owners  and 
employers  to  rebut  these  presumptions 
using  building  records  and/or  bulk 
sampling. 

The  final  pr.ovisions  which  are 
included  in  all  three  standards,  like 
OSHAs  1992  approach,  require 
"building  owners  and  employers  to 
presume  that  thermal  system  insulation 
(^Sl)  and  sprayed-on  and  troweled-on 
surfacing  materials  contain  asbestos, 
unless  rebutted  pursuant  to  the  criteria 
in  the  standard.  Additionally.  OSHA  is 
requiring  in  its  mandatory  work 
j)ractices  for  flooring  material 
containing  asbestos,  that  employers 
assume  that  resilient  flooring  material 
c;onsisting  of  vinyl  sheeting,  and  vinyl 
and  asphalt  containing  tile  installed 
before  19H0  also  be  presumed  to  contain 
asbestos  (see  discussion  in  the 
"Methods  of  Compliance"  section). 
I  nlike  the  proposal,  buildings 
c:cinstnicted  before  1920  are  not 
excluded  from  these  requirements.  Also 
rebuttal  criteria  have  been  changed, 
( 'nlike  the  approach  OSHA  suggested  in 
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the  November,  1992  notice,  building 
records  may  not  be  relied  upon  to  rebut 
the  presumption  of  asbestos  containing 
material  and  more  detailed  instructions 
are  supplied  for  the  inspection  process. 
OSHA  believes  that  these  provisions 
will  protect  employees  in  buildings  and 
facilities  from  the  consequences  of 
unknowing  significant  exposure  to 
asbestos  in  the  most  cost-effective 
manner. 

Participants  supported  OSHA's 
"presumptive"  approach  to  identifying 
asbestos-containing  material;  in 
particular,  designating  only  TSI  and 
surfacing  ACM  for  presumptive 
treatment  (see  e.g.,  utiUty  companies 
such  as  Southern  Cal.  Edison.  Ex.  162- 
4:  Con  Edison,  Ex.  162-54;  Duke  Power. 
Ex.  162-57;  property  management 
companies  and  associations,  e.g.,  JNTB 
Properties,  Ex.  162-29;  trade 
associations,  e.g..  O.R.C.,  Ex.  162-12; 
International  Council  of  Shopping 
Centers,  Ex.  162-58). 

As  stated  in  the  November  1992. 
OSHA  continues  to  believe  that  the 
-major  advantage  of  such  a  regulatory 
approach  is  that  the  materials  and 
buildings/facilities  with  the  greatest  risk 
potential  vvould  be  automatically 
targeted  for  mandatory  communication 
and  control  procedures,  and  possible 
testing.  Focusing  on  high-risk  building/ 
facility  situations  avoids  the  dilution  of 
resources  and  attention  which  might 
result  from  requiring  broader 
inspections.  Other  building/facility 
areas  and  material  would  not  be  exempt 
from  the  standard's  control 
requirements;  however,  they  would  not 
be  presumptively  considered  to  contain 
asbestos.  If  a  building  owner  or 
employer  has  actual  knowledge  of  the 
asbestos  content  of  materials,  they  must 
comply  vnth  the  protective  provisions 
in  the  standard.  Similarly  if  there  is 
good  cause  to  know  that  material  is 
asbestos  containing  the  employer  and/or 
building  ovmer  is  deemed  to  know  that 
fact.  The  current  enforcement  rules 
governing  "employer  knowledge" 
would  be  apphed  in  a  contested  case  to 
determine  the  application  of  the 
asbestos  standard  to  other  materials  or 
building/facility  areas  which  the 
employer  claims  he  did  not  know 
contained  asbestos. 

OSHA  believes  that  this  presumptive 
approach  allows  building/facility 
ovmers  whose  buildings/facilities 
Contain  PACM  and  other  employers  of 
employees  potentially  exposed  to  PACM 
flexibility  to  choose  the  most  cost- 
effective  way  to  protect  employees. 
They  may  treat  the  material  as  if  it 
contains  asbestos  and  provide 
appropriate  required  training  to  th6 
custodial  staff;  test  the  material  and 


rebut  the  presumptions;  or  combine 
strategies. 

OSHA  considered  a  number  of 
approaches  to  insure  that  workers  do 
not  become  exposed  to  asbestos 
unknowingly.  Agjioted  in  the  1992 
notice,  one  option  was  clarifying  in  the 
preamble  to  the  final  rule  the  current 
enforcement  policy  that  a  prudent 
building/facility  owner  or  other 
employer  exercising  "due  diligence"  is 
expected  to  identify  certain  asbestos- 
containing  materials  in  his/her 
building/facility  before  disturbing  them. 
After  reviewing  the  record.  OSHA 
believes  its  presumption  approach  is 
more  protective.  "Due  dihgence,"  is.  in 
part,  a  legal  defense,  invoked  by  and  in 
order  to  shelter  employers  against 
OSHA  citation.  Thus  in  the  past, 
employers  who  were  v\Tongly  informed 
by  building  owners  about  the  asbestos 
content  of  thermal  system  insulation 
successfully  argued  'in  some  cases  that 
they  had  exercised  "due  diligence." 
OSH.\  believes  that  the  protection  of 
employoes  must  not  dapend  on  the  good 
faith  of  their  employers  whose 
information  sources  mav  be  defective. 
By  requiring  that  TSI  and  troweled-  and 
sprayed-on  surfacing  material  be 
handled  as  if  they  contain  asbestos, 
employees  will  be  protected  from  the 
consequences  of  their  employers  relying 
on  erroneous  information  about  the 
most  risky  asbestos  materials.  Of  course, 
"due  diligence"  would  also  require 
employers  to  investigate  whether  other 
building  material  about  which  there  was 
information  suggesting  asbestos  content, 
was  in  fact  asbestos-containing.  A 
building  owner/employer,  for  other 
materials,  also  may  presume  thev  are 
asbestos-containing,  label  and  treat 
work  with  them  as  asbestos  work, 
without  testing  the  material  for  asbestos 
content. 

Another  option  OSHA  considered  was 
requiring  a  comprehensive  AHERA-type 
(EPA's  schools  rule)  building/facility 
inspection.  AHERA  (Asbestos  Hazard 
Emergency  Response  Act,  40  CFR  735) 
requires  that  all  school  buildings  be 
visually  inspected  for  asbestos- 
containing  building  materials  (ACBM) 
by  an  EPA-accredited  inspector  and  that 
inventory  of  the  locations  of  these 
materials  be  maintained.  Under  AHERA, 
school  maintenance  and  custodial  staff 
who  may  encounter  ACBM  in  the  course 
of  their  work  receive  at  least  2  hours  of 
awareness  training,  and  for  staff  who 
conduct  activities  which  disturb  ACBM, 
an  additional  14. 

Requiring  comprehensive  building 
and  facility  inspections  like  EPA  does 
under  AHERA  was  recommended  by 
participants  presenting  labor  interests 
(e.g..  AFSCME  Ex.  162-11;  SEIU,  162- 


28;  AFL-CIO,  Ex.  162-36;  BCTD.  Ex. 
162-42):  by  engineering,  management 
and  asbestos  abatement  firms,  (e.g.. 
Abatement  Systems,  Inc.  Ex.  162-8. 
California  Association  of  Asbestos 
Professionals,  Ex.  162-27);  and  by 
representatives  of  state  health  agencies 
(e.g..  North  Carohna  Department  of 
Health  and  Natural  Resources.  Ex.  162- 
46;  N.Y.C.  Department  of  Environmental 
Protection.  Ex.  162-47). 

Although  there  was  substantial 
support  for  a  comprehensive  inspection 
requirement,  OSH.A  believes  that  the 
regulatory  approach  in  these  final 
standards  will  achieve  equivalent  or 
superior  protection  to  exposed  workers 
at  much  reduced  cost. 

The  reasons  are  as  follows.  A 
comprehensive  wall-to-wall  inspection 
requirement  is  found  to  be  unnecessary 
to  protect  employees  against  risks  of 
exposure  from  asbestos-containing 
building  material  of  which  they  are 
unaware.  Such  an  inspection 
requirement  would  be  very  costly,  mav 
be  overly  broad,  the  results  mav  not  be 
correct  or  timely,  would  not  necessarily 
focus  on  potential  sources  of  asbestos 
exposure  which  present  significant  risks 
to  employees,  and  its  great  expense  may 
divert  resources  from  active  protection 
of  workers  who  actually  disturb 
asbestos.  First.  OSHA  does  not  believe 
that  protecting  employees  in  buildings 
from  significant  asbestos  exposure 
requires  that  all  suspect  materials  in 
buildings  first  be  identified.  Although 
all  asbestos-containing  materials  may 
release  fibers  when  their  matrices  are 
disturbed,  certain  materials  are  known 
to  be  more  easily  damaged  or  to  suffer 
more  deterioration,  and  thus  cause 
higher  airborne  fiber  levels  than  others. 
As  discussed  in  the  November  1992 
notice,  OSHA  determined  that  thermal 
system  insulation  (TSI)  and  sprayed  on 
and  troweled  oh  surfacing  materials  are 
such  m.aterials.  They  are  potentially 
more  friable,  are  much  more  prevalent, 
are  more  accessible  and  are  the  subjec* 
of  more  maintenance  and  repair 
activities  than  are  other  asbestos 
containing  materials.  They  are  widely 
prevalent.  A  1984  EPA  study  limited'to 
residential,  commercial  and  public 
buildings  nationally,  found  about  three 
quarters  of  such  buildings  had  asbestos- 
containing  TSI,  and  over  one  quarter  of 
the  buildings  contained  sprayed-on  or 
troweled-od  asbestos  containing 
surfacing  material  (see  also  studies  cited 
in  the  HEI  Report,  Ex.  1-344,  p.  4-6  to 
4-10).  The  materials  are  usually 
accessible.  Surfacing  material  was 
apphed  for  decorative  and  acoustical 
purposes  early  on.  and  was  later  applied 
as  insulation  coating  to  protect 
structural  steel  during  fires.  The  HEI 
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Report  in  summarizing  studies 
conducted  in  New  York,  California,  and 
Philadelphia  stated  that  "(i)mportant 
findings  from  these  studies  include  the 
frequent  use-of  friable  surfacing  in 
multi-storied  buildings  and  the  high 
proportion  of  damage  to  thermal 
systems  insulation,  most  of  which  is 
accessible  only  to  maintenance 
personnel  (HEl  Report,  Ex.  1-344,  p.  4- 
8  to  10).  The  accessibility  of  thermal 
system  insulation  is  not  limited  to 
employees  who  directly  disturb  it  to 
repair  or  replace  the  piping  and 
infrastructure  it  covers.  As  noted  by  a 
participant:  in  industrial  settings  there 
are  many  sources  of  fiber  release 
including  vibration  (people  often  walk 
on  pipes),  exposure  to  the  elements, 
fans  and  processes,  leaks,  process  leaks, 
and  releases  through  joints  in  metal 
cladding  (Ex.  12-7,  Respirable  Fibers 
Management  Consultancy,  Inc.). 

The  data  submitted  to  OSHA  indicate 
that  these  two  materials  have  high 
exposure  potential.  For  example,  the 
potential  of  surfacing  material  to 
become  friable  and  result  in  sizable 
exposures  was  shown  by  the  Yale 
Architecture  School  data,  which 
involved  exposure  to  a  "fully  exposed 
acoustical  material,"  a  "Spanish  moss 
type  material"  of  low  density  and  high 
friability  (Tr.  2168).  Dr.  Sawyer,  whose 
study  showed  very  high  exposures  to 
custodial  employees  from  exposure  to 
dust  and  debris  from  this  material, 
noted  that  its  use  in  the  building  was 
unrepresentative,  and  that  the  material 
usually  is  "used  primarily  as  a 
fireproofmg  material  on  structural  steel 
that  was  concealed.'!  (Id).  Work  in 
ceiling,  spaces  containing  sprayed 
asbestos  show  elevated  exposure  levels 
(see  e.g.,  studies  discussed  in  HEI,  Ex. 
1-344, p.  4-74).  Daia  showing  high 
exposure  levels  £^om  TSI  are  ample  and 
are  discussed  in  detail  in  the  preamble 
discussion  on  methods  of  compliance. 

The  data  in  this  record  showing 
e;4|)osures  to  other  kinds  of  asbestos 
containing  material  such  as  gaskets, 
wallboard,  roofing  and  siding  materials 
show  that  generally,  exposures  to  these 
products  under  comparable  controls  are 
lower  than  those  released  by  the 
materials  designated  by  OSHA  as  "high 
hazard"  and  for  which  the  presumption 
applies.  The  "high-hazard"  materials 
are  much  more  prevalent  in  buildings 
and  facilities,  disturbances  of  them  are 
more  common.  Therefore  OSHA 
beUeves  that  a  targeted  approach  to 
presuming  the  presence  of  high  hazard 
previously  installed  asbestos  containing 
materials  in  buildings  which  are  likely 
to  contain  them  will  provide  equivalent 
protection  to  potentially  exposed 
employees  than  a  requirement  to  inspect 


all  buildings  and  facilities  for  all 
asbestos  containing  materials.  Some 
building  owners  will  continue  to 
conduct  comprehensive  surveys,  others, 
when  cost  is  an  issue,  will  rely  on 
presumptions  to  protect  employees  from 
potential  exposure  to  high-risk  ACM, 
TSI  and  surfacing  materials. 

In  addition,  even  an  up-front 
inspection  rule  must  be  targeted  to  be 
productive.  Since  not  all  facilities 
contain  asbestos  materials,  an  attempt 
should  be  made  to  designate  those 
facilities  and  buildings  where  it 
unlikely  that  ACM  will  be  found, 
otherwise  the  information  yield  from 
inspections  will  be  unconnected  to 
worker  protection.  OSHA  is  using  a 
temporal  cut-off  of  1980  for  its 
presumption  rule.  As  discussed  later, 
this  date  was  supported  by  the  record, 
since  buildings  constructed  afterwards 
are  niuch  less  likely  to  contain  even 
stockpiled  asbestos  containing 
materials.  In  1975,  under  the  authority 
of  the  Clean  Air  Act,  EPA  banned  the 
use  of  spray-applied  ACM  as  insulation 
and  the  use  of  asbestos-containing  pipe 
lagging  and  in  1978  extended  the  ban  to 
all  uses  of  sprayed-on  asbestos.  In  this 
regard  OSHA  notes  that  the  purpose  of 
a  cut-off  is  not  to  state  a  date  after  which 
it  is  certain  that  no  asbestos-containing 
material  has  been  installed  in  buildings. 
Rather,  it  is  to  designate  when  it 
becomes  unlikely  that  asbestos- 
containing  materials  ha>?e  been  used  in 
congitruction.  OSHA  believes  that  1980 
is  a  reasonable  date  for  marking  that 
probability.  As  noted  above,  employers 
and  building  owners  are  still  required  to 
investigate  materials  installed  after  1980 
when  they  suspect  they  may  be  f 

asbestos-containing. 

As  discussed  above,  OSHA 
additionally  refined  its  presumption  by 
recognizing  two  broad  categories  of 
building  materials  as  "high-risk"  and 
thus  that  the  consequences  of  a  false 
negative  identification  supported  a  such 
materials  be  treated  as  asbestos-  - 
containing  unless  reliable  information 
showed  the  absence  of  a.sbestos.  These 
kinds  of  materials  are  TSI  and  sprayed- 
nn.  tjroweled-on,  or  otherwise  applied 
surfacing  materials.  Although  as  noted 
the  version  of  an  inspection  rule  urged 
by  most  proponents  would  require 
inspection  for  all  potential  asbestos- 
containing  materials,  some  participants 
suggested  an  inspection  requirement 
which  would  also  concentrate  on  more 
potCTitially  hazardous  materials  first. 
One  suggestion  was  to,  first  require 
inspection  of  steel  structures  with 
sprayed  on  fireproofing  constructed 
before  1975.  next  of  sprayed-on  acoustic 
ceiling  installed  before  1980  (e.g..  Ex. 
162-27).  In  the  Agency's  view,  phasing 


in  inspection  requirements  may  provide 
less  certainty  and  protection  than  its 
presumption  approach.  Requiring  a 
"presumption"  is  an  immediate  source 
of  protection.  Any  inspection  program 
takes  time  and  significant  resources. 
Additionally,  if  inspection  of  categories 
of  potentially  high  risk  material  are 
delayed  under  a  phased-in-approach, 
protection  is  denied  pending  the  start- 
up date.  If  judicial  challenge  is  made 
employers  may  hold  back  on  any 
inspections  hoping  for  a  court  to 
invalidate  the  requirement.  Even  more 
importantly,  evidence  in  the  record  also 
indicates  that  inspection  data 
sometimes  are  not  reliable.  In  particular, 
the  Westat  Report  which  evaluated  a 
large  sample  of  school  inspections 
under  AHERA,  found  that  although  on 
the  whole  inspections  identified  most 
asbestos-containing  materials,  "high- 
risk"  siu-facing  material  was 
unidentified  as  asbestos  containing  in 
36%  of  the  inspections  studied  (Ex.  1- 
326  p.  326).  Since  surfacing  material  has 
been  found  by  OSHA,  based  on  this 
record  to  be  a  high  hazard  material, 
OSHA  is  reluctant  to  rely  on  inspections 
alone  to  identify  it.  A  presumptive 
approach  requires  that  material  which 
looks  like  sprayed  on  or  troweled  on 
surfacing  material,  be  handled  with 
care,  without  waiting  for  inspections  or 
relying  on  the  results  of  inspections 
which  may  not  correctly  identify  it. 

The  Agency  asked  for  comment  on  its 
•intention  to  designate  thermal  system 
insulation  and  sprayed-on  or  troweled- 
on  surfacing  material  as  "high-risk 
material."  Several  of  those  responding 
to  the  notice  felt  the  list  was  too  limited 
and  should  include  all  suspect  materials 
(  Exs .162-11,  162-16,  162-18, 162-24, 
162-28,  162-33,  162-36,  162-39,  162- 
42.  162-44,  162-45,  162-46,  162-57). 
Some,  suggested  using  the  list  EP.A 
included  in  its  "Green  Book"  entitled 
Managing  Asbestos  in  Place  (Ex.  162- 
35.  162-42,162-44). 

G.  Siebert  of  the  Office  of  the 
Secretary  of  Defense  offered  an  alternate 
plan— a  tiered  approach  in  which 
thermal  system  insulation  and  sprayed- 
on  or  troweled-on  surfacing  materials 
would  be  considered  high-risk  PACM 
and  would  be  labeled  and  notification 
carried  out:  other  material  which  may 
contain  asbestos  (Ex.  162-13).  He 
suggested  that  other  material,  should  be 
handled  as  ACM  unless  sampling 
indicates  that  it  does  not  contain 
asbestos,  but  that  it  not  be  required  to 
be  labeled. 

As  suggested,  OSHA  considered 
extending  its  presumption  requirement 
to  other  kinds  of  building  materials 
which  may  contain  asbestos.  A  limited 
extension  has  been  made  in  two  cases. 
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Because  of  its  accessibility  and 
prevalence,  the  frequent  difficulty  of 
identifying  its  asbestos  content  and  the 
frequency  of  maintenance  activity 
which  may  disturb  it  matrix.  The 
Agency  is  requiring  that  resilient 
flooring  installed  before  1980  be 
presumed  to  contain  asbestos  unless 
rebutted  pursuant  to  the  standard. 
Debris  which  is  present  in  rooms, 
enclosures  or  areas  where  PACM  or  high 
risk  ACM  is  present  and  not  intact,  is 
assumed  to  be  asbestos-containing. 
'  Other  building  materials  which  may 
contain  asbestos  such  as  roofing 
material,  ceiling  tiles  and  miscellaneous 
.   products  listed  in  EPA's  "Green  Book" 
have  not  been  found  to  be  both  as 
widely  prevalent  and  easily  disturbed 
.   and  damaged  as  are  TSl  and  surfacing 
material  or  as  widely  prevalent, 
accessible  and  frequently  disturbed  as 
resilient  flooring. 

Therefore,  OSHA  believes  little 
additional  benefit  will  result  fit)m 
treating  all  such  building  materials 
which  imcommonly  contain  asbestos  as 
if  they  do,  rather  than  concentrating 
resources  on  protecting  employees  from 
exposure  to  materials  when  there  is 
actual  knowledge  or  reason  to  believe 
they  contain  asbestos.  OSHA  notes  in 
this  regard  that  an  employer  or  building 
owner's  duty  to  investigate  tlie 
possibility  that  a  material  contains 
asbestos  is  stronger  when  the 
consequences  of  failing  to  inquire  is 
increased  hazard  to  employees.  For 
example,  in  the  case  where  a  large 
section  of  damaged  ceiling  tiles 
installed  before  1980  is  to  be  remo\ed. 
an  employer  may  not  ignore  the 
possibility  that  the  tiles  are  asbestos- 
containing.  By  not  including  some 
building  materials  in  the  presumption 
OSHA  is  not  reducing  an  employer's 
duty  to  exercise  "due  diligence"  when 
exposing  employees  to  such  kinds  of 
materials.  The  Agency  has  determined 
merely  that  the  record  does  not  compel 
the  adoption  of  a  presumption  for  such 
materials;  in  any  such  specific  case, 
circumstances  may  require  the  employer 
or  building  owner  to  sample  and 
analyze  building  materials  for  asbestos 
content,  or  to  treat  the  material  as  if  it 
is  asbestos-containi.ng  under  the 
standard. 

On  a  different  issue,  OSHA  is  not 
specifying  in  the  regulatory  text  the 
qualifications  of  the  person  who  may 
designate  materials  as  PACM.  Under 
AHERA,  inspections  are  required  to  be 
conducted  by  certified  inspectors  (40 
CFR  763.  also  see  recent  revisions  of 
Model  Accreditation  under  ASH  AHA, 
59  FR  5236-5260.  February  3. 1994). 
The  Agency  has  found  that  designation 
of  the  kindsof  building  materials  as 


PACM  is  not  an  inspection.  This  process 
does  not  require  technical  training: 
thermal  system  insulation  is  easily 
recognized;  sprayed  on  or  troweled  on 
surfacing  material  likewise  is 
identifiable.  Neither  EPA's  revised  MAP 
nor  OSHA  requires  specific  training  or 
accreditation  of  persons  who  only 
visually  inspect  the  condition  of  ACM/ 
PACM. 

OSHA  emphasizes  that  the 
presumption  must  apply  even  where  it 
appears  to  knowledgeable  building 
personnel,  that  material  is  not  asbestos- 
containing  and  is  composed  of  other 
materials,  such  as  fiberglass.  Therefore. 
OSHA  has  not  adopted  the  suggestion  of 
some  participants  to  specify  that  certain 
materials  such  as  fiberglass  and 
neoprene,  because  they  are  easily 
identifiable,  should  not  be  included  in 
the  presumption  (see  Ex.  162-57). 
OSHA  notes  that  HEI  distinguished  a 
"visual  survey."  i.e.',  the  identification 
of  suspect  materials  from  more  complete 
surveys,  and  notes  that  "this  type  of 
survey  may  minimize  the  need  for 
trained  consultants."  (HEI,  Ex.  1-344.  at 
5,1) 

Some  participants  suggested  that 
OSHA  include  the  condition  of  the 
material  in  its  "high-risk"  category  to  be 
subject  to  the  presumption.  Although 
the  condition  of  the  material  influences 
its  risk  potential.  OSHA  continues  its 
practice  of  not  distinguishing  materials 
based  on  their  friability.  However,  the 
condition  of  the  material  is  relevant  to 
whether  debris,  in  the  presence  of  ACM, 
must  be  presumed  to  be  asbestos 
containing.  The  standard  requires  that 
debris  in  an  enclosed  area  where  TSI  or 
surfacing  ACM  is  present,  and  not 
intact,  be  presumed  to  be  asbestos- 
containing. 

OSHA  has  not  used  friability  to 
distinguish  among  asbestos  containing 
materials.  First,  OSHA  mainly  regulates 
active  disturbances  of  asbestos,  and  uses 
exposure  levels  as  one  element  in 
assigning  risk-based  requirements.  Since 
the  friabihty  of  material  wHl  influence 
exposure  levels,  friability  i,*;  partly 
subsumed  by  this  reference  to  exposure 
levels.  Second,  the  terra's  precise 
meaning  is  unclear,  and  thus,  confusing 
to  the  regulated  community.  The  EPA 
experience  in  distinguishing  risk 
categories  based  on  friability  indicates 
the  complexity  of  using  this  concept.  In 
1973  the  EPA-NESHAP  had  regulated 
only  friable  ACM.  but  later  issued  a 
clarification  which  stated: 

*   •   'Even  though  the  regulations  address 
only  material  that  is  presently  friable,  it  does 
not  limit  itself  to  material  that  is  friable  at  the 
time  of  notification.  Rather  if  at  any  point 
during  the  renovation  of  demolition 
additional  friable  asbestos  material  is  *  *  * 


created  from  non-friable  forms,  this 
additional  friable  material  becomes  subjcf  f  to 
the  regulations  from  the  time  of  cre^iljon  ;Fx 
1-239.  p.  48406). 

Third.  OSHA's  risk  categories  which 
are  based  on  the  tvpe  of  material 
include  the  potential  for  friability.  For 
example,  surfacing  material  is  looselv 
bound  and  therefore  is  potentially  more 
friable  than  are  other  materials  and  thus 
is  considered  to  present  high  risk. 
The  revised  rule  also  allows  the 
building/facility  owner  or  employer  to 
demonstrate,  pursuant  to  sp>ecific 
criteria,  that  the  material  does  not 
contain  asbestos.  The  criteria.  spef.ifi»>d 
in  paragraph  (k)(4)(ii)  are  similar  to  the 
inspection  protocols  for  schools  in 
AHERA,  such  as  sampling  and  analysis 
by  a  certified  building  inspector. 

OSHA  also  considered  allowing  the 
use  of  specific  information  in  the 
building/facility  owner's  possession 
relating  to  construction  specifications  to 
rebut  the  presumption.  However,  many 
who  made  submissions  during  the 
supplementary  comment  period, 
pointed  out  to  the  Agency  that  building 
records  were  rarely  adequate  to 
convincingly  establish  the  absence  of 
ACM  in  buildings  and  recommended 
that  they  should  not  be  used  for 
rebutting  the  presumption  (Ex.  162-2. 
162^.  162-5.  162-7,  162-11, 162-12. 
162-13,  162-19. 162-22,  162-24,  162- 
25.  162-27.  162-31, 162-32,  162-33. 
162-36,  162-39,  162-*2.  162-^4,  162- 
45,  162-46,  162-54).  Some  felt  th;!t 
building  records  might  be  useful  in 
confirming,  but  not  rebutting,  the 
presumption,  while  others  deemed  the 
only  reliable  records  were  comprised  of 
an  AHERA-like  comprehensive  building 
survey  with  bulk  sampling  data  (Ex. 
162-1,  162-12, 162-13,  162-24.  162-27. 
162-36,  162-50, 162-58).  An  owner  of 
commercial  properties  observed  that  he 
bad  often  found  it  easier  to  sample  the 
PACM  than  to  locate  adequate 
documentation  (Ex.  162-29).  A  group  of 
environmental  lawyers  recommended 
that  since  EPA  in  its  NESHAP  rule 
declined  to  rely  on  building  records. 
OSHA  should  also  for  consistency  (Ex. 
162-22).  Members  of  a  consulting  firm, 
noted  that  before  1980,  materials 
containing  less  than  5%  asbestos  by 
volume  were  said  to  be  asbestos-free  fbv 
EPA).  Thus,  such  materials  would  be 
unlikely  to  appear  on  building  records 
if  they  had  contained  less  than  5% 
asbestos  (Ex.  162-7). 

In  considering  the  numerous 
comments  on  the  subject,  most  of  which 
affirmed  the  general  inadequacy  of 
building  records  to  rebut  the 
presumption.  OSHA  has  not  inclu<ie<l 
this  as  a  method  to  establish  that  a 
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Paragraphs  (k)(l)(ii)  and  (k)(2)(ii)  set 
out  the  notification  provisions  for 
owners  and  employers.  They  instruct 
them  concerning  who  must  be  notified 
of  the  presence  of  ACM/PACM  and 
how.  Briefly,  owners  must  notify 
employers  who  bid  for  work  in  or,  as 
tenants,  will  occupy  space  where  ACM/ 
PACM  is  present.  The  owner  must  also 
notify  employees  who  will  perform 
work  subject  to  this  standard  in  such 
areas  before  such  work  is  begun.  This 
work  consists  of  Class  I  through  IV 
asbestos  work,  and  the  installation  of 
new  asbestos-containing  materiali' 
Similar  provisions  apply  to  employers 
who  are  not  owners.  [Paragraph 
(k)(2)(ii)]. 

The  BCTD  suggested  that  notice  of 
ACM  take  place  early  in  the  contracting 
process  (Ex.  162-42]  and  a 
representative  of  the  Interstate  Natural 
Gas  Association  agreed  that  pre-bid 
notification  of  contractors  was  needed 
(Ex.  162-9).  OSHA  agrees.  Requiring 
notification  to  prospective  contractors  at 
bid  time  will  improve  employee 
protection.  Knowledge  about  asbestos 
presence  gained  after  bidding  may  cause 
the  bidder  to  dilute  protection  in  order 
to  salvage  the  bid.  Contractors  may  lose 
time  and  money  if  they  conscientiously 
stop  a  job  when  asbestos  is  discovered. 
Other  participants  echoed  these  reasons 
(see,  e.g.,  NCRA,  Tr.  2430-2432; 
Testimony  of  C.  Cowan.  Tr:  834-835.) 
Notifying  employers  leasing  space 
containing  ACM  was  also  recommended 
(Ex  162-29). 

The  standard  provides  that 
notification  may  be  either  in  writing  or 
via  a  personal  communication  between 
the  owner  and  persons  owed 
notification  or  their  authorized 
representatives.  OSHA  expects  that  in 
the  case  of  contracts  for  work  to  be 
performed,  notifications  will  be 
included  in  the  bid  documents.  In  other 
cases  it  may  be  "faxed."  telephoned  or 
otherwise  communicated.  DSFLA 
believes  these  notifications, 
supplemented  by  clarified  labeling 
requirements  tsee  (k)(7){vii)],  and 
regulated  area  posting,  will  provide 
ample  information  to  workers  so  they 
will  not  inadvertentlv  be  exposed. 

During  the  rulemalung,  participants 
raised  various  issues  concerning 
notification.  Several  participants 
wanted  accessibility  to  be  a 
consideration  in  the  approach  (Exs. 
162-5,  162-11. 162-14,  162-23.  162-29. 
162-30, 162-33, 162-42, 162-49, 162- 
55. 162-58. 162-59).  and  BCTD 
suggested  that  "accessible"  be  defined 
as  "material  subject  to  disturbance  by 
building  or  facility  occupants  or 


maintenance  personnel  or  workers 
performing  renovation,  repair  or 
demolition  inside  and/or  outside 
buildings"  (Ex.  162-42). 

Most  agreed  that  PACM  and/or  ACM 
within  areas  such  as  mechanical  rooms 
and  boiler  rooms  should  be  labeled.  For 
example.  Mr.  Olson  of  Dow  Chemical 
Company  supported  the  posting  of  areas 
where  those  who  may  be  exposed  will 
see  it  before  working  there  (Ex.  162-17). 
A  representative  from  the  Department  of 
Defense  felt  that  general  posting  in 
public  areas  would  alarm  building 
occupants  and  over  time,  lead  to 
reduced  credibility  and  effectiveness 
(Ex.  162-13).  This  was  echoed  in  the 
comments  of  J.  Thornton  of  Newport 
News  Shipbuilding  who  felt  that  signs 
"may  breed  complacency"  (Ex.  162-^21). 
One  participant  worried  that  perhaps  a 
tenant  considering  renewing  his  lease 
who  had  been  notified  of  PACM  within 
the  building  might  choose  to  relocate 
even  though  there  really  was  no 
asbestos-containing  materials  actually 
present  in  the  building  (Ex.  162-20). 
OSHA  has  decided  that  "accessibility" 
is  relevant  to  posting  information 
concerning  the  location  of  in-place 
asbestos.  Paragraph  (k)(7)(vii)  requires 
labels  to  be  attached  at  "accessible 
locations."  OSHA  agrees  with  BCTD's 
definition  as  well. 

Some  representatives  of  contractor 
interests  recommended  that  OSHA  use 
as  a  model  for  notification  the  California 
regulation  by  which  the  building  owner 
provides  written  notification  to  all 
building  employees,  tenants,  and 
contractors  (Exs.  162-27,  162-32). 

As  noted  below,  paragraph  (k)(7)(vii) 
requires  previously  installed  asbestos 
products  to  be  labelled  in  most 
circumstances;  either  visibly  labeled  in 
accordance  with  the  standard,  when 
feasible,  or  that  information  required  on 
the  label  be  posted  as  close  to  the 
installed  product  as  feasible. 
Information  concerning  other 
previously-installed  asbestos-containing 
products  must  be  posted  in  mechanical 
rooms  or  other  areas  which  are 
accessible  where  such  material  is 
preseni;  or  if  the  products  are  installed 
in  other  areas,  the  building  owner  must 
otherwise  make  such  information 
available  to  employees  who  perform 
work  covered  by  this  standard.  The 
provision  exempts  from  labeling  and 
posting  those  products  which  the 
manufecturer  demonstrates  cannot 
release  fibers  in  excess  of  the  PELs. 
OSHA  has  found  that  this  exemption 
will  never  apply  to  PACM  (TSI  or 
surfacing  ACM);  rarely  will  it  apply  to 
other  asbestos  containing  materials, 
because  on  this  record,  disturbance  of 
ACM  can  exceed  the  PEL.  As  noted  in 


the  comments  summarized  above,  there 
will  be  cases  where  labeling  of  such 
materialsJs  not  feasible.  In  such  case, 
the  standard  requires  that  signs  or  labels 
be  displayed  as  close  as  feasible  to  such 
materials.  Additionally,  housekeeping 
workers  must  be  informed  that  all 
resilient  flooring  material  they  clean, 
buff  or  otherwase  maintain  may  contain ' 
asbestos. 

OSHA  believes  that  the  strat^y  for 
the  flow  of  information  regarding  the 
presence  and  location  of  asbestos- 
containing  or  presume-asbestos- 
containing  materials  it  has  developed  in 
this  revision  of  its  standards  will  assure 
that  workers  who  might  be  exposed  to 
asbestos  uithin  public  and  commercial 
buildings  and/or  facilities  will  be 
informed  of  the  potential  for  such 
exposure  and  through  the  training 
provisions  will  be  made  aware  of  the 
practices,  they  are  to  use  to  avoid 
exposure. 

To  further  assure  the  responsible 
transfer  of  information,  OSHA  i^ 
requiring  that  records  of  the  work 
performed,  the  location  and  quantity  of 
ACM  or  PACM  remaining  at  the 
completion  of  the  work,  and  data 
supporting  any  rebuttal  of  the 
presumption  that  a  material  contains 
asbestos,  are  to  be  maintained  by  the 
building/facility  owner  and  are  to  be 
transferred  to  successive  owners  of  the 
building/facility.  Further,  in  the  event 
that  ACM/PACM  is  inadvertently 
encountered,  OSHA  has  included  a 
requirement  for  timely  notification.  If 
during  the  course  of  asbestos  work  ACM 
or  PACM  is  discovered  at  a  worksite, 
within  24  hours  of  finding  such 
material,  information  as  to  its  location 
and  quantity  are  to  be  conveyed  to  the 
building  owner  and  any  other 
employers  at  the  site. 

Shipyard  Standard 

In  the  reopening  of  the  record  for 
supplemental  comments  in  November 
1992,  OSHA  asked  for  comment  on  the 
application  of  the  proposed  scheme  for 
shipyards.  There  were  few  specific 
responses.  J.  Curran,  State  of  North 
Carolina  Department  of  Environmental 
Health  and  Natural  Resources  (Ex.  162- 
46)  and  BCTD  (Ex.  162-42)  supported 
applying  the  construction  standard  to 
shipyards.  Mr.  Siebert,  a  representative 
of  the  office  of  the  Assistant  Secretary 
of  Defense,  agreed  with  others  in 
wanting  a  separate  standard  for 
shipyards  to  be  developed  by  SESAC 
(Ex.  162-13). 

OSHA  has  accepted  these  suggestions 
and  has  issued  a  separate,  final  standard 
for  shipyards.  Its  specific  provisions  are 
discussed  in  appropriate  places  in  the 
preamble.  It  is  more  similar  to  the  new 


Federal  Register  /  Vol.  59,  No.  153  /  Wednesday.  August  10.  1994  /  Rules  and  Regulations 


4101 'J 


construction  standard  than  to  the 
general  industry  standard. 

Training 

Paragraph  (k)(8)  covers  training.  It 
expands  the  training  provisions  of  the 
current  standard  considerably.  One. 
training  must  be  given  to  virtually  all 
employees  who  are  actively  exposed  to 
asbestos,  i.e.  whose  exposure  is  the 
result  of  performing  Class  I  through  IV 
work,  or  who  install  new  asbestos 
products.  Under  the  unrevised  standard, 
training  was  triggered  by  exposure 
above  the  action  level,  i.e.  0.1  f/cc.  the 
new  PEL.  As  discussed  above,  OSHA 
has  determined  that  there  is  a  still 
significant  risk  at  this  level.  Further,  the 
Agency's  experience  in  enforcing  its 
health  and  safety  standards,  along  with 
testimony,  comment,  and  data  in  this 
record  clearly  establish  that  training  of 
employees  is  a  vital  coniponent  of  any 
successful  program  to  control  exposures 
to  asbestos  and  other  toxic  substances. 
Participants  agreed  (see  e.g..  testimonv 
of  Dr.  Sawyer  at  Tr.  2164  ".  .  .  (T)rain 
the  worker.  I  think  is  the  most  important 
factor.")  There  was  substantial  record 
"  support  to  expand  training.  Among 
those  who  advocated  additional  OSHA 
training  req.uirements  were;  P. 
Heffeman  of  Kaselaan  and  D'Angnlo 
(Ex.  7-36).  K.  Churchill  of  California 
Association  of  Asbestos  Professionals 
(Ex.  7-95).  D.  Kirby  of  Oak  Ridge 
National  Lab  (Ex.  77-111),  E.  KVau.<('  of 
the  United  Union  of  Roofers. 
VVaterproofers  (Ex.  7-115).  G.  Lofton  of 
Heat  and  Frost  Insulators  and  Asbestos 
Workers  Union  (Ex.  7-118),  P.  Curran  of 
North  Carolina  State  Department  of 
Environment,  Health,  and  Natural 
Resources  (Ex.  7-118),  W.  Dundulis  of 
the  Stale  of  Rhode  Island  Department  of 
Health  (Ex.  7-124),  BCTD  (Ex.  119). 
American  Federation  of  Stale,  Count\ 
and  Municipal  Employees  (Ex.  141). 
Ser\  ice  Employees  International 
Unions.  AFL-CIO  (Ex.  144).  National 
Institute  for  Occupational  Safetv  and 
Health  (Tr.  230). 

Participants  supported  training  all 
employees  who  handle  asbestos,  rather 
than  waiting  for  significant  exposures  to 
trigger  it  [see  e.g.,  testimony  of  D.  Kirbv. 
Oak  Ridge  National  Laboratorv.  ■You 
need  to  have  awareness  training  of .  .  . 
custodial  and  maintenance"  people,  (Tr 
122):  and,  R.  Lemen,  NIOSH,  who     . 
supported  ".  .  .  approved  training 
courses  for  all  workers  who  arc 
routinely  handling  asbestos  containing 
material,  (Tr.  231))." 

The  second  major  expansion  of 
training  requirements  covers  curriculum 
method  and  length  of  training.  Before, 
in  the  1986  standard,  OSHA  merelv 


required  that  certain  topiLS  be  covered 
in  the  training  program. 

Subsequently,  as  OSHA  noted  in  its 
proposal,  and  participants  noted  in  their 
comments,  EPA's  training  requirements 
under  the  Asbestos  Hazard  Response 
Act  (AHER.\)  become  the  standard  for 
the  asbestos  abatement  industry.  Under 
AHER^,  at  the  time  of  the  proposal: 

.  .  .  Inspectors  must  take  a  3-day  I-'aining 
course:  management  planners  must  take  the 
inspection  course  plus  an  additional  2  days 
devoted  to  management  plarning:  and 
abatement  project  designers  are  required  to 
have  at  least  3  days  of  training.  In  addition, 
asbestos  abate.ment  contractors  and 
supervisors  must  take  a  4-da>  training  course 
and  asbestos  abatement  workers  are  required 
to  take  a  3-day  trsining  course.  For  all 
disciplines,  jsersons  seeking  atc-editntion 
must  also  pass  an  examination  and 
participate  in  annua!  r€f-train;ng  courses.  \ 
(  omplete  description  of  arcredilafion 
requirements  can  be  found  in  the  Model 
.\ccreditation  Plan  at  40  CFR  part  763. 
subpart  E.  appendix  C.I.I. A.  through  E.  (54 
Kr,  November  29,  1989  at  49190) 

More  recently,  EPA  hgs  published  an 
interim  rule  updating  its  Modol 
Accreditation  Plan  (MAP)  (59  FR  5236- 
5260,  February  3.  1994)  pursuant  to  the 
Asbestos  School'Hazard  Abatement    ^ 
Reauthorization  Act  (ASH.^R.^).  Undor 
the  revisions,  the  I'^ngth  of  certain 
courses  has  increa.sej,  i.e.  asbestos 
abatement  workers  now  must  take  a  4- 
day.  rather  than  a  3-day  course. 
Additionally,  the  entire  .M.^P  now 
applies  to  work  in  "public  and 
commercial  buildings  as  well  as  in 
schools."  and  requires  more  •hands-on" 
training.  For  example,  for  abatem.ent 
workers  14  hours  of  hands-on  training 
must  be  included  in  the  4-dav  training 
course. 

The  training  provisions  in  the  new 
standard  cortespond  to  the  class  of  work 
performed.  For  Class  I  and  II  work, 
employers  must  provide  employees 
with  a  training  course  which  is  the 
equivalent  in  curriculum,  training 
method  and  length  to  the  EPA  MAP 
worker  training  described  above.  Keving 
OSHA  required  training  to  the  AHER\ 
program  was  supported  by  many 
participants;  in  many  sections  of  the 
country,  most  training  is  now  done 
using  AhERA  accreditation  as  the 
standard  for  quality,  (see  e.g..  testimony 
of  Daniel  Swartzman.  School  of  Public 
Health,  Univ.  of  111,  Tr,  at  486.  et  seq.). 
and  because  AHERA  training  as  noted 
above,  is  the  recognized  standard  for 
quality  in  asbestos  work  (see.  must  be 
trained  in  the  proposal.  OSHA  asked  for 
ttomment  on  whether  OSHA  should 
provide  model  curricula  and 
certification  for  training,  and  on 
whether  and  how  OSHA  training 


requirements  should  be  reconciled  wii.'i 
those  of  EPA  (55  FR  29726-28). 

Much  debate  on  these  issues  oc  <  urnr(< 
in  this  rulemaking.  Some,  most 
prominently,  BCTD,  (Ex.  143  at  220  et 
seq,  see  also  Tr.  483;  Tr.  1142.  Tr.  3547) 
stated  that  OSHA  should  develop  mod.d 
curricula  and  certify  training  courv-s  for 
asbestos  workers.  Reasons  for  this  wt-ro 
given  as:  OSHA's  earlier  training 
requirements  are  inadequate;  that 
"Ahera  has  proved  successful,  but  nt-eds 
improvement,"  and  that  AHER^  should 
be  improved  by  more  "hands-on" 
training  and  testing  and  longer  trainnv 
(see  Ex.  143  at  232). 

The  Agency  notes  that  participanis 
agreeing  and  disagreeing  with  the  need 
for  OSH,^  certification  of  trainers  and 
courses  agreed  with  BCTD's  reasons.  For 
example,  R.  Chadwick  the  President  of 
Local  Union  22  of  the  International 
Association  of  Heat  and  Frost  Insulators 
and  Asbestos  Workers,  in  a  letter  to 
OSHA  stated  that  since  OSHA 
stipulated  no  specific  minimum  p'Tuxi 
of  training.  "Most  abatement  contractors 
show  a  2-hour  film  and  classify  the 
workers  being  trained"  (Ex.  1-175). 
OSHA  agreed  with  the  above  comment 
that  its  1986  training  requirements  f.,lr]\ 
can  be  considered  "bare-bones." 

Although  BCTD  argued  that  the 
AHERA  model  needed  improvemei.!. 
BCTD  acknowledged  its  success  in 
improving  worksite  conditions  (see  Ex 
143  at  240,  citing  Ex.  7-52).  EPA  itsolf 
has  improved  its  training  progra.Ti.  .As 
noted  above,  it  recently  issued 
improved  model  curricula,  increasing 
the  training  requirements.  In  particular, 
the  new  MAP  contains  specific    hands- 
on"  training  requirements  in  each  major 
course,  including  those  of  workers  and 
supervisors  (59  FR  523^^0.  Februan  .3. 
1994).  EP,^  also  increased  the  numbf-r  of 
training  hours  and  now  requires  4-da\ 
training  of  workers,  and  5-day  training 
of  supervisors.  Other  disciplines-of  the 
AHER^  program  also  have  increasect 
training  requirements. 
OSH,^  has  reviewed 
recommendations  carefully  and  has 
concluded  that  requiring  OSHA  to 
certify  training  courses  and  trainers 
would  consume  a  disprof     tionate 
share  of  OSHA's  resource^   Further, 
establishing  another  system  for 
certifying  asbestos  trainers  and  workers 
when  another  agency  has  a  similar 
program  in  place  would  be  duplicativi' 
of  effort  as  well.  OSHAs  concerns 
regarding  duplication  of  effort  is  also 
addressed  in  this  preamble  in  the 
section  on  the  notification  of  OSHA  vis- 
a-vis that  of  EPA  under  NESHAP. 
In  addition,  other  entities  have 
already  developed  more  stringent 
curricula  than  those  under  AHER.\.  1  hi 
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HEI  Report  noted  that  under  AHERA 
each  state  develops  "training  and 
certification  programs  for  inspectors, 
managemeHt  planRer.  asbestos 
abatemwit  workers  and  supervisors  that 
w^reat  least  as  stringent  as  the  AHERA 
model"  (Ex.  1-344.  p.  5-51).  It  hirther 
found  that  a  "number  of  states  have 
developed  other  requirements  that 
exceeded  the  AHERA  requirement"  and 
that  "•  •  'in  some  states  AHER^ 
certification  are  required  for  any 
asbestos-related  v\-ork" — not  just  for 
schools. 

Paragraphs  (kKSMil-W)  cover  curricula 
and  length  of  course  requirement.  They 
allow  flexibiKty  in  the  ne^'  training 
provisions.  Courses  equivalent  to  those 
of  AHERA  (ASMARA)  may  be 
substituted,  but  must  be  equivalent  in 
curriculum,  training  method,  and  length 
to  that  of  the  EPA  plan.  Thus,  employers 
who  in-house  training  program  meets 
these  requirements  does  not  need  send 
all  workers  off-site  for  the  required 
training.  Several  cpmmentaries  objected 
to  requiring  that  ail  training  take  place 
in  EPA  or  state  approved  training 
centers,  most  also  praised  job-specific 
training  as  superior  (e.g.,  Ex.  7-21,  7-39, 
7_50,  7-99,  7-100,  7-102,  7-103,  7-108, 
7-150). 

Training  Requirements  for  Employees 
Performing  Class  UI  and  IV  Woek: 

In  these  standards  OSHA  does  ntA 
define-  the  term  "custodian"  nor  do  the 
requirements  differ  besed^on  the  job 
title.  OSHA  agrees  that  in.'some  facihties 
there  is  a  clear  distinction  between 
custwiial  workers  who  as  a  participant 
noted,  "may  only  *   •   *  strip  or  buff 
floor  tile  or  replace  light  bulbs  in 
fixtures  located  below  ACM"  and 
maintenance  workers  "who  *  *  "work 
on  building  materials  or  systems  that 
-  contain  asbestos".  flCSC,  Ex.  162-58  af 
10).  Relying  on  job  title,  howover.  to 
assign  duties  is  inexact  and  potentially 
noiv- protective.  Rather  in  these 
.  standards,  tlie  nature  of  the  operations 
performed  by  that  workei  determine  the 
itn-e!  of  training  required,  regardless  of 
job  title,  janitor,  custodian,  or 
maintenance  worker.  Those  who 
perform  only  Class  IV  work  must 
receive  at  least  2  hours  of  awareness 
training,  and  those  who  do  Class  III 
work  must  be^gi\-en  16  hours  of  training; 
f-quivalent  in  content  and  length  to  the 
16  hour  operations  and  maintenance 
course  developed  bv  EPA  (see  40  CFR 
763.92(a)(2). 

Workers  performing  these  activities 
may  be  employees  of  the  building 
owners  or  ^her  employers  such  as 
outside  hdtiWkeeping  contractors,  or 
trade  contv^tors  such  as  plumbing. 
cletitrical,  or  air  conditioning 


contractors.  They  must  be  trained  to  use 
appropriate  measures  to  avoid  exprreure 
to  airbofnc  asbestos. 

OSHA  in  the  November  3.  1992 
notice,  stated  that  it  was  considering  a 
training  requirement  modelled  after  that 
of  the  awareness  training  required  bv 
EPA  in  its  AHER\  rule.  OSHA  further 
noted  that  in  its  training  requirements 
under  AHER.^,  EPA  dislinguishas 
betiAoea  the  duties  and  training  of 
custodial  workers  and  the  additional 
duties  and  training  needs  of 
maintenance  and  service  workers  (40 
CFR  PaAs  763).  OSHA,  too,  believos  tmit 
baiiding/facility  workers,  who 
frequently  disturb  ast)estos  containing 
material  need  more  extensive  training. 

Many  who  commented  diiring  the 
supplemental  comment  period  agreed 
that'oSHA  should  use  AHERA  as  a 
genc-al  model  for  drafting  training 
requireaients  for  building/ facility 
workers  (e  g.,  Ex.  162-13.  162-15,  162- 
16, 162-18, 162-24,  162-27.  162-30. 
162-3.1, 162-42.  162-44,  162-^5,162- 
46).  Others,  felt  the  existing  OSH.'\ 
training  requirements  were  adequate 
(e.g..  Ex.  162-4,  162-22).  Some  objected 
to  OSHA  specifying  a  time  period  in  its 
training  requirements  (Ex.  162—4,  162- 
12,  162'-17,  162-25,  162-50,  162-35. 
162-57).  BCTD  argued  that  AHERA 
training  was  inadequate  for  OSHA's 
purposes,  and  that  any  employee  in  a 
building  containing  either  ACM  or 
PACM  who  does  not  intentionally 
handle  the  material  should  receive  at 
least  4  hours  of  awareness  training  and 
that  any  worker  who  disturbs  ACM 
during  repair,  renovation,  demolition  or 
mainti'nance  work  needs  the  full  5-day 
training  course  (Ex.  162-42). 

Under  the  training  provisions  of 
AHERA.  all  members  of  the 
mainttniaiice  and  custodial  staffs  (of 
sc:hoots)  who  may  work  in  a  building 
containing  ACBM  are  required  to 
receive  at  least  2  hours  of  "awareness" 
training,  whether  or  not  they  are 
required  to  work  with  it  (40  CFR 
76:!. 94-  Those  who  conduct  an  activity 
which  will  rosuh  in  disturbance  of 
ACB.M  shall  receive  both  the  awareness 
tfdinir^and  14  additional  b.ours  of 
trainirig. 

Ei'As»,'I  a,',  a  minimum  that  the 
awarfBe«is  training  cover: 

— intorridtion  of  uses  and  fomis  of  asbestos 

til  hui'.din^. 
— infoflnatifMi  o::  health  effects  of  CHposiire 

to  askfstcs; 
— Lcitatioa  of  ACBM  in  building uLere 

miipltiyt'K  works; 
— rw  ognitiou  of  deteriorating  or  danutged 

Ar.IlM.ar.d. 
— i.'u'  idfntrtyc/f  perion  responsifa!«  for 

i,;.'.:!8s^rr.fnr  of  ACBM. 


While  the  more  extensive  training 
needed  by  those  who  might  disturb 
ACM  include  in  addition: 

— description  of  proper  methods  to  handU- 

ACBM: 
— inforrnatton  on  rwpirator  protection " 
— the  provisions  of  th«  AHERA  rule;  and. 
— hands-on  Uainingoa  the  use  of  protectivt; 

equipmeut  atwi  work  piactites 

Information  in  this  rulemakiBg 
discussed  above  shows  that  workers 
who  have  performed  wfork  now 
designated  Class  Ul  and  tV  have 
developed  asbestos-related  disease. 
Because  as  noted  above,  training  is  one 
of  the  most  powerful  instruments  to 
protect  workers.  OSHA  believes  that  its 
former  training  provisions  must  be 
improved  by  incorporating  additional 
curricula  such  as  covered  in  the  AHERA 
courses  for  such  workers.  Imposing  time 
criteria  for  courses  will  help  insure  that 
sufficient  time  kjT  instruction  is 
provided.  Ndore  time  can  always  be 
allotted^  as  needed. 

(121  Housekeeping 

Paragraph  (k)  General  Industry 
Standard.  Paragraph  (1)  Construction 
and  Shipyard  Erapioyment  Standards: 

Housekeeping  practices  have  been 
shown  to  be  effective  means  of  reducing 
employee  exposure  to  asbestos.  OSFL\  is 
specifying  that  the  now  required 
cleaning  of  floors  and  surfaces  on  which 
dust  containing  asbestos  can  accumulate 
be  performed  at  least  once  per  shift  in 
primary  and  secondary  manufacturing. 
In  addition  to  the  current  requirement 
that  a  vacuum  containing  a  HEPA-filter 
must  be  usAi.  where  feasible,  wet 
methods  must  also  be  used  for  clean-up 
Once  asbestos  dust  is  entrained,  it  can 
accumulate  on  surfaces  leading  to 
potentially  substantial  levels  of 
exposure.  Routine  removal  of  dust  can 
greatly  reduce  these  accumulations  and 
the  risks  that  they  pose. 

There  was  little  over-all  objection  to 
this  provision  from  the  participants  in 
the  nilemaking  process.  Howe\'er.  the 
Asbestos  Information  Association  asked 
that  OSHA  not  revise  the  current 
housekeeping  requirements  which 
specifv  that  all  surfaces  be  maintained 
as  free  as  practicable  of  accumulation  of 
dusts  and  wastes  containing  asbestos 
(Ex.  142.  p.  7).  They  argue  that  if  OSHA 
requires  once  per  shift  vacu^Imi^g,  it 
would  lead  to  less  effective 
housekeeping  efforts  since  vacuuming 
might  then  occur  at  a  later  time  in  the 
areas  most  in  need  of  housekeeping  than 
occurs  with  current  cleanup  whenever  a 
fiber  accumulation  occurs. "^ OSHA  is 
unt:onvinced  by  this  argument.  If  the 
emploj-er  believes  that  more  frequent 
cleanup  is  needed,  it  should  be 
perfrHrned.  The  standard  mereiy 
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requires  that  vacuuming  be  done  no  less 
often  than  once  per  shift.  The  employer 
can  determine  when  during  a  shift, 
vacuuming  is  most  useful  and  perform 
it  then. 

Flooring  Maintenance  Requirements 
There  are  now  a  new  §§  1925.1101 
(g){2l(iv)  and  1910.lb01(f)(lKxi),  which 
prohibit  the  sanding  of  floor  tiles 
containing  asbestos.  Further,  only  low- 
abrasion  pads  may  be  used  at  speeds 
lower  than  300  rpm  in  "stripping" 
of>erations,  and  stripping  of  unwaxed  or 
unfinished  floor  tile  containing  asbestos 
is  prohibited.  OSHA  believes  that 
without  such  restrictions  this  type  of 
mechanized  activity  may  result  in  the 
release  of  significant  levels  of  asbestos 
fibers  into  the  air.  In  addition,  the  new 
provisions  allow  asbestos-containing 
floors  to  be  mechanically  buffed  without 
limitation  on  the  speed  of  the  buffing 
machine,  so  long  as  the  floor  has 
sufficient  finish  to  preclude  contact 
between  the  pad  and  the  asbestos- 
containing  material.  In  most  cases,  at 
least  3  layers  of  wax  will  provide  that 
margin.  If  the  manufacturer's 
instructions  specify  a  thicker  wax  laver, 
those  instructions  must  be  followed. 
(See  testimony  of  J.  Harless  of  Pioneer 
Eclipse,  ISSA). 

These  requirements  are  changed  in 
some  respects  from  the  July,  1990 
proposal,  which  would  have  further 
restricted  stripping  and  burnishing 
activities.  The  prohibition  concerning 
"sanding"  of  asbestos-containing  floors 
was  supported  by  ISSA  and  others,  and 
it  unchanged  from  the  proposal.  (See  Ex. 
136D).  The  changes  from  the  proposal 
reflect  the  comments  and  data 
submitted  to  the  record.  The  data  show 
that  now  permitffed  activities  are  not 
expected  to  result  in  the  release  of 
significant  asbestos  contamination.  In 
addition,  since  OSHA's  proposal  had 
used  various  terms  relating  to  floor  care 
imprecisely,  the  final  provisions 
conform  the  language  to  the  common 
understandings  of  the  floor  care 
industry.  Thus,  "stripping"  is  defined  as 
a  wet  process  to  remove  the  fioor  polish 
or  finish  using  chemical  strippers,  or 
abrasive  pads.  (See  Ex.  136D.  ISSA's 
comments).  "Burnishing"  is  dry  buffing 
of  floor  polish  by  a  high-speed  rotary 
disc  machine  or  otherwise. 

The  core  requirements  of  OSHA's  new 
provisions  are  that  no  "sanding",  i  e.  the 
abrading  of  asbestos-containing  material 
to  even  out  the  surface,  is  allowed:  that 
"stripping"  of  finishes  of  asbestos- 
containing  flooring  must  be  conducted 
wet  using  the  least  abrasive  pad 
possible;  and  that  burnishing  mav  be 
performed  only  on  floors  which  have 
sufficient  finish  so  that  the  pad  does  not 


contact  the  unfinished  asbestos- 
containing  material.  OSHA  believes  that 
these  three  principles  of  asbestos- 
containing  floor  maintenance  are 
sufficiently  clear  and  flexible  to  apply  to 
all  kinds  of  floor  maintenance  activities, 
even  if  the  activity  is  described  using 
different  terminology. 

OSHA  is  basing  these  provisions 
primarily  on  the  results  of  studies 
submitted  during  the  rulemaking.  Thus, 
in  the  most  thorough  and  detailed  study 
submitted  to  date  on  this  topic.  BCTD 
furnished  a  copy  of  a  study  by  T. 
Marxhausen  and  S.  Shaffer  entitled 
"Vinyl  Asbestos  Tile:  A  study  of 
airborne  asbestos  concentrations  during 
routine  floor  maintenance  activities." 
(Ex.  119X)  In  this  study  both  TEM  and 
PCM  measurements  were  made  during 
several  operations.  The  results  are 
briefly  summarized  in  Table  VIII. 

Table  Vlll.  Asbestos  Fiber  Levels 
During  Floor  Maintenance  Ac- 
tivities 

[Ex.  119K] 


Location 

JEM 

s/cc 

PChA  f/cc 

Room  F1  during  low 

speed  with  red  pad  . 

0.069 

0.0215 

Room  F2  during  high 

speed  scrub  with 

white  pad 

533 

Olfi 

Room  F2  during  strip- 

ping with  black  pad  . 

1.450 

.0045 

Room  Fl  during  strip- 

ping with  black  pad  . 

1.153 

007 

Room  Fl  during  high 

speed  burnishing 

with  white  pad  (after 

."  ^ 

finish  build-up) 

059 

Room  F2  during  high 

speed  scrub  with 

white  pad 

533 

016 

Room  F2  dunng  high 

speed  scrub  with 

white  pad  (after  fin- 

ish build-up) 

111 

■, 

Room  Fl  during  high 

speed  scrub  with 

while  pad  (after  fin- 

ish build-up) 

.-30 

.034 

'  Not  available. 

The  authors  found  that  approximately 
97%  of  the  asbestos  .structures  observed 
during  all  analyses  were  less  than  S 
microns  in  length  (and  would  therefore 
not  be  seen  by  PCM).  They  concluded 
that  "Concentrations  were  low  during 
low  speed  scrubs  and  burnishing  of 
freshly  built-up,  new  floor  finishes. 
High  speed  scrub  results  were  highest 
on  the  worn  floor  but  dropped  to 
approximately  one-fifth  this  level  on 
freshly  built-up  surfaces."  The  authors 
noted  that  although  high  speed  scrubs 
and  burnishing  operations  used  the 


same  machine  and  pad,  the  fiber  levels 
observed  in  high  speed  scrub  operations 
were  higher  than  during  burnishing. 
They  hypothesized  that  this  had  been 
due  to  condition  of  the  floor  tested  or 
that  "the  limited  amount  of  cleaning 
solution  causes  the  higher  values 
observed  during  high  speed  scrubbing 
operations."  They  expressed  serious 
concern  about  the  elevated  TEM 
measurements  during  some  of  these 
operations  and  called  for  more  extensive 
study. 

S.  Wong.  Director  of  Environmental 
Health  and  Safety  Branch  of  the  Los 
Angeles  Unified  School  District 
submitted  a  report  of  a  study  in  which 
fiber  levels  were  measured  by  TEM 
during  various  floor  maintenance 
activities  (Ex.  7-11).  Using  a  pass-fail 
criterion  of  5  samples  less  than  or  equal 
to  70  structures  per  square  millimeter 
(the  AHERA  clearance  level),  she  found 
that  5  of  7  stripping  pads  failed.  She 
also  found  that  use  of  a  brush  with  a 
rotary  powered  scrubbing  machine 
passed  and  that  various  stripping 
solution  used  in  conjunction  with  the 
brush  also  passed.  Repeated  use  of  a  pad 
which  initially  passed,  continued  to  do 
so.  In  a  final  test  using  one  of  the 
stripping  solutions  and  7  other  brush<?s. 
all  failed.  However,  neither  the  OSH.A 
PEL  nor  action  level  was  exceeded  The 
report  concluded  with  several 
recommendations:  (1)  all  VAT  floor 
maintenance  using  powered  cquipir.ei;! 
be  perfor-Tied  using  wet  methods 
e.xclusively:  (2)  that  use  of  aggressive 
pads  results  in  release  of  fibers  from 
previously  applied  wax  (They  found  .')  *„ 
fibers  in  the  old  wax  scraped  from 
baseboards.)  and  their  use  should  be 
discontinued;  (3)  schools  continue  to 
use  only  the  off-white  or  pink  pad 
which  passed  for  buffing;  (4) 
recommends  discontinuance  of  use  of 
power  equipment  to  strip  wax  from 
floors  unless  they  do  not  contain 
asbestbs;  and,  (5)  alter  maintenance' 
program  to  perform  frequent  damp 
mopping  and  less  freauenf  stripping. 

Both  studies  cited  above  were 
conducted  after  the  A.F.  Meyer  study 
discussed  in  the  proposal,  which  was 
conducted  in  October  1989.  and  whUh 
showed  slightly  elevated  asbestos  levels 
after  routine  buffing  (with  standard  red 
buffing  pad  and  standard  buffing 
solution)  and  stripping.  No  levels. 
howe\er.  exceeded  OSHA's  proposed 
PELs.  Two  methods  were  used  for 
stripping:  (1)  standard  stripping  mi.xture 
mopped  on  and  standard  black  strippiii;^ 
pad,  and  (2)  mist  spray  of  stripper 
solution  and  standard  black  strippin.- 
pad.  As  noted  in  the  proposal,  the 
stripping  conducted  using  a  mist  spnp. 
of  stripping  solution  and  the  more 
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abrasive  pad  lesvlted  in  sigjufieantly 
hi^MT  asb«st06  h\)9t  aiibonie' 
concentntioBS  than  the  first  method. 

On  {aouwy  25. 1990,  iu  response  to 
the  AJ^.  Meyer  study,  EPA  published  a 
"Rccommeaded  taterim  Guidance  for 
Maintenaoce  of  Asbestos-ContaiDing 
Floor  Coverings^"  (£x.  1-lOd)  outlining 
its  analysis  o£  the  Meyer's  findings.  The 
Agency  coochided  that,  although  there 
was  "no  clear  evidence"  that  "routine" 
stripping  significantly  elevated  levels  of 
asbestos  fibers,  it  observed  that  higher 
levels  did  occur  after  a  stripping 
machine  was  used  on  a  relatively  dry. 
unwaxed  floor. 

Work  practices  recommended  by  EPA 
in  the  same  guidance  memo  emphasize 
the  same  precautions  contained  in 
O.SHA's  final  standards:  viz.  that  the 
least  abrasive  pad  be  used  for  stripping, 
and  that  low  speed  equipment  \)e  xtscd 
for  stripping  of  floors. 

OSUA  notes  that  ACCSH's 
recommendations  for  work  practices  in 
floor  maint^joance  also  echo  the  themes 
of  wet  stripping,  using  the  least  abrasive 
pad  for  sthp{»ng,  limiting  the  speed  of 
the  madiioe  and  prohibiting  floor 
sanding,  which  are  the  cure 
requirementsin  this  standard.  (Ex.  1- 
1 26). 

In  a  change  from  the  proposal.  CXSHA 
is  permitting  higli  speed  buffing  of 
finished  floors  containing  asbe.stos 
material.  A  number  of  participants 
pointed  out  to  OSH.\  that  buffing, 
although  perfonned  at  high  speed,  is 
lione  on  3  to  5  layers  of  wax.  unlike 
sanding,  and  that  the  wax,  not  the  tile, 
is  polished  in  this  process.  (Ex.  7-19.  7- 
«0.  7-84. 7-90.  7-100,  7-107.  7-123.  7- 
142.  7-18a.  125D.  147  and  Tr.  at  35W). 
.Micliael  B.  Wheeler  Chief  Executive 
Officer  uf  Essential  Industries  Inc.. 
stated  that: 

S'.ripptng  H  expensive,  l.iltor  .-Hid  m<ircr:,i,- 
ii'itKiisive.  and.  in  the  rortext  of  vinyl 
u^tif-tos  tile  something  we  wish  to  ke»-j>  to 
.1  r.iiniimjfn.  Ultra  high  sptt-d  inair.tf  iirirn.f 
tcfhniques  allow  workers  in  heiivy  tnifJiiiiMl 
slort^s  to  strip  their  fmUhed  floors  i-vfrv  1(>- 
Itt  nitinths  as coiupart-d  to  every  'i~'i  nior.ths 
UMi'J!  older  low  sjji.-*  il  tfc  :;ui(j'jes.  {i\.  7"- 

He  went  on  to  explain  that  thest>  high 
speed  techniques  also  retluci;  the  labor 
nquirementsby  at  le«sJ  half  \U'  Lilfnl 
studies  using  low  speed  spray  buffing 
tirchniqiieson  fini.shed  VAT  wliich 
\  iolded  fiber  levels  ranging  Ironi  0.01^ 
to  0.02.T  f/ccand  quotwl  the  VVRC-  IV 
rf'porl  that  "just  buffing  an  already 
v\axed  floor  does  not  throw  up  any 
aslxfstos  from  the  asbestos  tile."  In 
addition.  IS.SA  des<jil)ed  additional 
floor  maintenance  procedurt*  vvhidi 
1 :  (  ntase  the  glossiness  of  the  floor — 
■-I  .ay  buffkQ]t  (done  at  175-300  rpm) 


and  burnishing  (done  at  300-24)60 
rpml.  ISSA  stated  that  if  there  is  finish 
on  the  floor  surface,  these  procedares  do 
not  generate  unsafe  levels  of  fibers 
because  they  do  not  contact  the  floor 
itself.  Thety  oppose  OSHA's  proposed 
changes  prohibiting  speeds  of  more  than 
190  rpm  in  floor  machines,  particularly 
due  to  increased  costs  in  time  and 
money.  jEx.  136D). 

Based  on  tliis  record.  OSHA  believes 
that  employees  who  burnish  and/or  buff 
floors  using  high  speed  floor  machines 
will  be  axposed  to  minimal  asbestos 
fiber  coacentrations  if  the  floor 
machines  arc  used  to  polish  finished  or 
polished  floors,  and  if  the  pad  does  not 
contact  tlie  unpolished  floor.  Industry 
also  claims  that  the  use  of  high  speed 
buffing  will  increase  the  intervals  when; 
stripping  is  required,  and  thus,  may 
reduci;  risk,  to  employees  who  jjerform 
floor  maintenance,  but  OSHA  is  not 
relying  on  this  speculative  benefit. 

( 7  'fj  Mptiical  Siin-eillance 

Paragraph  (1)  General  Industry 
Standard.  Paragraph  (m)  Construction 
and  Shipyard  Employment  Standards. 

No  cliengps  were  made  to  this  section. 
The  medical  surveillance  provisions  in 
the  1!)88  construction  standard  are  now 
also  included  in  the  shipyard 
einploynunt  standard. 

( 1 4f  Hrcvrdkeeping 

Paragraph  (m)  General  Industry 
.Standard.  Paragraph  (n)  Constniction 
and  Shipyard  Empluyment  Standards 
The  recordkcfiping  pwovisions  now 
inclu<l(!  provisions  (n)(5)  and  {n)(6) 
which  require  maintenance  of  data  used 
to  rdnit  the  presumption  that  a'  contains 
ashpstds.  i  e.,  the  building  owner/ 
employer  who  roiies  on  data  to 
dt-tnonsjrato  that  PACM  is  not  asimstos- 
containing  must  maintain  the  data  upon 
which  ill"  rrlit'd  for  us  long  as  they  arr- 
used  to  ffbiit  the  presumption,  hi 
additioii,  where  the  building  owner  has 
re(.eive(l(ir  pnnided  informfition 
(;onceini!^t;the  location,  amount  and 
identifv.df  .-XCAl  and  P.^CM.  he  must 
maintain  written  records  of  thorn  atul 
their  foi^teiit  for  the  durati(m  of 
ownersBip  and  nuist  transfer  them  to 
siicrcssive  owners. 

1 1.') I  C.cn\'f'ctP!it  Pfirsoii 

I'aragiaph  fo)  Construction  and 
.ShipyanI  Kmnloyment  Standards. 

O.SHA  isucioptin^  as  final  provisions 
most  of  the  propo.sed  changes  to  the 
I'tHfi  cot-stntction  standard's 
n'.quireaients  concerning  the 
des!giia|inn  of  a  "competent  person  "  on 
certain  ennstruition  worksites.  The  tenn 
"cotapfrtcj'.t  perstm"  is  derived  from  the 
ge!ieri»  i:imstn,w;tion  stand<ird"s 


provisions.  Under  these,  emplc^ers 
most  designate  a  "competent  pesnsoa" 
on  all  construction  worksites  to  conduct 
"frequent  and  regular  inspections  of  the 
job  sites,  materials,  and  equipment"  as 
part  of  required  safety  and  health 
programs  (§  1926.20).  At  the  suggestion 
of  SESAC.  OSHA  has  designated  that 
the  person  who  performs  the  shipyanl 
duties  analogous  to  the  competent 
person  in  the  construction  standard  will 
be  termed  a  "qualified  person."  For  the 
purposes  of  the  present  discussion  these 
terms  are  equivalent  and  will  be 
discussed  as  "competent  person."  The 
1986  asbestos  construction  standard 
appeared  to  limit  this  requirement. 
"Competent  person"  supervision  was 
required  only  at  removal,  demolition, 
and  renovation  operations  whitrh  were 
not  "small-scale,  short-duration,"  but 
under  the  asbestos  standard,  the 
competent  person  was  to  be  specially 
trained  in  asbestos  hazards,  and  perform 
various  duties  mainly  involving  the 
setting  up  and  control  of  the  NPE,  and 
the  supervision  of  workers  within  the 
enclosure  (formerly  1926.5»(eK5)(H}). 

The  Court  of  Appeals,  a^^eeing  with 
BCTD,  instructed  OSHA  to  either 
expand  the  "competent  person" 
requirement  ot  explain  more 
persuasively  why  it  refused  to  do  so. 
OSHA  agrees  that  for  all  construction 
work  involving  asbestos  exposure  under 
this  standard,  a  "competent  person" 
who  is  specially  trained  in  asbestos 
related  work  conditions,  should  either 
be  available  to  employees  or  be  present 
on  the  work  site,  hike  other  pro\'isions 
in  this  .standard,  the  more  risky  asb(«!tos 
work  deserves  a  more  protective 
provision;  so  employees  performing 
Class  I  and  11  work  will  have  the  Irenefit 
of  a  "comjwtent  person"  on  the 
worksite,  to  the  extent  necessary  to 
perform  his  duties  as  set  out  in 
paragraph  (o).  Employees  perfomrrng 
('lass  ni  and  IV  work,  will  be  entitled  to 
acc.e.ss  to  a  "competent  person"  as 
needed. 

Two  i.ssues  regarding  the  ■comj>et*>nt 
person"  were  discussed  during  the 
rulemaking.  One  was  the  training 
requiretl;  and  two,  whether  or  not  the 
competent  person  needs  to  be  pres«nir 
throughout  the  operation. 

As  to  the  second  issue,  the  standard 
riqiiires  in  paragmph  (o)  (2)  and  (.4),  that 
thecj)mpetent  person  must  perform  thi? 
■frequent  and  regular  inspections  of  th«' 
job  sttes,  material  and  equipment"  to 
acconiplLsh  "health  and  safety 
prcigrarns.."  which  are  otlierwise 
required  by  the  general  construction 
provision  in  S1926.20fb)(2).  Although 
no  elahonaion  of  this  p>n>vision  is 
pr^u  ided,  OSHA  intends  that  in  all 
work  covered  by  this  standard. 
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including  Ckss  IV  work  and  work  not 
included  in  a  "Class,"  a  competent 
person  insures,  by  inspecting  the 
worksite,  ttuf  workers  exposed  to 
asbestos  are  protected  by  the  relevant 
provisions  of  tbis  standard,  and  that 
they  are  informed  pursuant  to  paragraph 
(k)  of  this  standard  about  the  presence 
and  location  of  ACM  and  PACM. 
Additionally,  paragraph  {o][3)  requires 
that  in  Class  I  operations  the 
"competent  person"  must  make  on-site 
inspections  at  least  once  during  the 
vvorkshifi  and  any  time  at  employee 
request.  In  addition,  the  list  of  specific 
duties  of  the  "txjmpetent  person"  in 
paragraph  {oJ(3)(i)  for  Class  I  and  II 
woik  includes  ^>ecific  language 
requiring  the  required  supervision  of 
various  controls  and  work  practices  to 
be  made  through  "on-site  inspection." 
The  record  supports  the  need  for  on- 
site  supervision  of  setting  up  of 
controls.  Chip  ETAngelo.  when  asked 
what  were  his  major  concern  about 
glove  bags,  testified  that  "Just  tlie  act  of 
att^Jiing  •   •   •  concerns  us  *   *  •  a  lot 
of  times  the  material  is  so  overly  dry 
and  very  loose  •   •   •  simply  attaching 
the  ing  can  create  some  problems  •  •  • 
Removing  the  bag.  if  not  done  properly 
and  evactiated  properly  and  twisted 
properly,  actuallv  expels  fibers  out  into 
the  air"  (Tr.  3126).  For  example,  he/she 
must  iw  present  when  a  glove  bag  is 
attached  and  determine  that  a  smoke 
test  is  passed  and  again  be  present  when 
the  ba^  is  removed.  It  is  nr^  necessary 
that  tire  cmnpetent  person  continualh' 
watch  the  operation,  rather  that  he 
oversees  iis  proper  completion.  OSHA 
has  not  specified  the  ratio  of  on-site 
supervisors  to  abatement  workers.  Mr. 
Booher  of  Exxon  Company,  testified  that 
"if  you  have  three  glove  bag  operations 
going  on  next  to  one  another,  in  close 
proximity  to  one  another,  that  one 
competent  person  can  handle  up  to  . 
three  jobs  effectively"  (Tr.  2677).  The 
Agency  believes  that  various  operations 
need  closer  supen-ision  than  others;  the 
exposure  assessment  should  clarify  how 
close  supervision  needs  to  be.  So  long 
as  the  specific  activities  in  the  standard 
requi/ing  inspection  are  covered,  the 
exteol  of  the  reijuired  inspections  are  up 
to  the  judgment  of  the  "competent 
porsoo." 

Training  for  tlie  competent  person  is 
the  same  for  those  who  supervise  Class 
I  and  II  asbestos  work  under  the 
standard.  The  training  must  be  obtained 
in  a  course  which  is  the  equivalent  of 
the  EPA  supervisor  course.  Unlike  the 
training  requirements  for  workers  for 
Class  11  jobs  which  may  concentrate  on 
a  particular  kind  of  material  if  that  is  thf 
only  asbestos  work  which  an  employee 
does,  the  "competent  person  ' 


siipcnising  Qass  U  jobs  must  be  trained 
comprehensively  in  all  aspects  of 
aslieslos  related  construction  work. 
Thus,  for  example,  a  flooring  remos-al 
supervisar  must  be  informed  about  all 
asbestos  removal  control  methods:  this 
is  the  person  who  must  evaluate  a 
prospectire  job  to  assure  that  the  PELs 
will  not  be  exceeded,  who  must  choose 
amtMig  available  controls  to  reduce 
exposures,  and  must  know  how  to 
supervise  extensive  control  svsteras  if 
they  are  needed  for  high  exposure  Qass 
II  work. 

The  training  requirements  of  persons 
supervising  Class  III  work  are  different. 
Most  Class  ni  work  is  maintaining  or 
renovating  building  components. 
Super\  isors  of  such  woik  need  not  be 
trained  in  methods  of  abating  asbestos 
material  on  a  large  scale.  The  EPA 
asbestos  in  schools  rules,  now  updated 
to  encompass  commercial  and  public 
buildings  requires  that  maintenance 
workers  in  asbestos-containing 
buildings  be  trained  in  a  16-hour  course 
which  includes;  proper  asbestos-related 
work  practices,  waste  handling  and 
disposal,  respirator  use. 
drcontaniination  procedures,  and  the 
content  of  applicable  Federal,  state  and 
local  asbestos  regulations.  All  Class  III 
workers  and  theiT  supervisors  must  take 
such  a  course,  which  covers  all  control 
measures  required  for  Class  III  work.  In 
this  regard  OSHA  notes  comments 
whicJi  stated  that  training  supervisors  of 
plumbers,  pipefitters,  and  sheet  metal 
workers,  who  are  engaged  in  projects  of 
incidental  removal  that  are  small  scale 
and  short  term,  in  full  enclosure 
techniques  is  wasteful  (stfe  e.g.  Ex.  7- 
1.51,  152,  153). 

Although  the  formal  training  for 
supervisors  .i!id  workers  in  Class  III 
work  is  the  same,  additional  criteria  for 
"competency"  contained  in  the  general 
construction  standard  distinguish 
worker  and  supervisor  on  all  aslx^stos 
jobs,  including  Class  UI. 

Thus,  the  "competent  person"  must 
i>e.  "capable  of  identifying  existing  and 
preriirtablc  hazards  *   •   •  which  are 
*   *   *  hazardous  to  employees,  and 
(have)  authorization  to  take  prompt 
corrective  measures  to  eliminate  them" 
(29  CFR  1926.32(f>).  Also,  the 
"competent  person"  must  be  designated 
by  the  employer  (29  CFR  1926.20(h)(2)). 
OSH,'^  notes  that  the  "competencv"  of 
the  ccanpetenf  person  is  independent  of 
the  training  required.  "Competencv"  as 
well  as  training  is  required.  Thus,  a 
"aimpetent  person"  is  not  merely 
someone  with  a  specified  level  of 
training  but  connotes  a  high  level  of 
knowledge  of  worksite  safety  and  health 
issues  as  well. 


The  need  for  a  high  degree  of 
expertise  for  Qass  HI  work  was 
acknowledged  by  labor  representatives. 
(See  j\CCSH  reference  in  the  proj>osa!  at 
55  FR  29727.  and  R.  Gobbells  testimonv 
(Tr.  43ia).  Empk)\-er  representatives 
questioned  the  need  for  this  uniform 
training  requirements  for  competent 
persons  supervising  all  asbestos  work. 
but  also  acknowledged  that  sup(,T\isors 
of  maintenance  projects  needed  training 
in  the  control  methods  required  (See 
e.g.Ex.  7-151.  7-152. 153);  others  stated 
that  in-house  training  was  often 
superior  to  EPA's  (see  eg.  Amoco 
Corporation.  Ex.  7-37):  and  that  tramed 
competent  persons  should  be  allowed  to 
train  other  workers  (Gulf  Power 
Company.  Ex.  7-50).  OSHA  is  allowing 
in-house  training  so  long  as  it  meets  the 
criteria  for  curricTjlum,  length,  and 
metfiod  of  train  ing  contained  in  the 
standard. 

Training  for  "competent  persons' '  for 
Class  IV  work  depends  on  when  that 
work  is  performed.  When  Class  IV 
workers  perform  their  duties  in  facilities 
and  buildiiigs  where  no  other  asbestos 
work  is  taking  place,  the  "competent 
person"  supervising  them  must  be 
trained  in  an  EPA  accredited  course  •n 
operations  and  maintenance  workers  or 
its  equivalent,  much  as  for  Class  III 
work.  If  clean-up  work  is  done  within 
a  regulated  area,  super\ision  of  the 
clean-up  must  be  conducted  by  tin- 
"competent  person"  who  is  su"per\ising 
the  asbestos  job  for  which  the  area  was 
established,  which  in  most  cases  will  b«' 
Class  I  and  11  work. 

A  number  of  participants  in  the 
rulemaking,  primarily  representing 
industr>-  interests,  objected  to  the 
proposed  requirement  for  a  competent 
person  specifically  trained  in  an  VTA- 
approved  course  to  oversee  w«>rktTs 
performing  small-scale,  short  duration 
asbestos  jobs.  These  included:  ].  Bavan 
of  Michigan  Consumers  Power  (Ex  7- 
21 ).  Mr.  Quanstrom  of  Amoco 
Corporation  who  felt  in-house  training 
was  often  superior  to  EP,\"s  (Ex.  7-37), 
and  others  contain  virtually  identical 
coumients  in  which  the  plumbing 
contractors  state  their  support. 

Based  on  the  record  evidence,  OSilA 
concludes  that  its  expansion  of  the 
competent  person  requirements  and 
additional  reqtiireme.nts  for  training  arc 
appropriate. 

Shipyard  Ewphpnent  Standard 

SES.\C  agreed  that  a.sl»esto« 
operations  should  be  merseen  by 
personnel  who  have  the  qualifications 
to  ensure  that  asbestos  operations  an^ 
perfonned  safely;  however,  they  noted 
in  their  submis-sion  (Ex.  7-77)  that  in 
exi.sting  OSHA  shipyard  standards,  the 
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term  competent  person(s)  has  been  used 
to  refer  to  a  person  who  is  uniquely 
qualified  to  perform  entry  tests 
preparatory  to  entering  enclosed  and 
conHned  spaces  and  felt  that  the  use  of 
this  term  as  employed  in  the  asbestos 
standard  would  cause  confusion.  They 
suggested  that  the  competent  person  be 
called  a  "qualified"  person  in  the 
shipyard  standard.  OSHA  does  not 
object  to  this  substitution  of  terms,  but 
notes  that  all  requirements  for 
competent/qualified  person(s)  are  to  be 
equivalent. 

SESAC  also  pointed  to  a  process 
which  may  be  the  general  case  in  large 
operations,  in  which  the  duties  of  the 
shipyard  qualified  person  are  shared  or 
divided  between  two  or  more  persons. 
That  is,  in  some  of  the  larger  companies 
represented  on  the  committee,  a  training 
department  {not  a  person)  is  responsible 
for  ensuring  that  employees  are  trained 
and  another  department  is  responsible 
for  setting  up  the  regulated  area,  while 
an  industrial  hygiene  department 
conducts  all  monitoring.  SESAC 
recommended  that  this  be  specifically 
allowed.  OSHA  feels  that  the  current 
regulatory  language  permits  utilizing 
this  organization  of  responsibilities  and 
agrees  with  the  suggestion  that  it  is 
appropriate  for  shipyards. 

(p)  Dates 

The  amendments  to  the  General 
Industry  and  Construction  Standards 
and  the  new  Shipyard  Employment 
Standard  become  effective  60  days  after 
date  of  publication  in  the  Federal        * 
Register.  All  existing  provisions  remain 
in  effect  (including  coverage  of 
Shipyards  by  the  General  Industry 
Standard)  until  the  new  provision's 
start-up  dates.  Various  start-up  dates  are 
set  forth  in  the  standards.  Where  there 
is  no  start-up  date  for  a  provision,  the 
start-up  date  is  the  effective  date.  If  any 
new  or  amended  provision  is  stayed  by 
OSHA  or  a  court  or  vacated  by  a  court. 
the  pre-existing  provision  becomes 
binding  again. 

Appendices 

Appendices  A,  C,  D.  E,  and  F  of  the 
General  Industry  Standard  are  binding. 
Appendices  A,  C,  D.  and  E  of  the 
Construction  Standard  are  binding. 
Appendices  A.  C.  D,  E,  J.  and  L  are 
binding  in  the  Shipyard  Employment 
Standard.  Appendices  B,  H,  I,  and  J  of 
the  General  Industr\'  Standard  are  not 
binding.  Appendices  B,  F,  H,  I,  and  K 
of  the  Construction  Standard  are  not 
binding.  Appendices  B,  F,  H,  I,  and  K 
of  the  Shipyard  Employment  Standard 
are  not  binding.  They  are  intended 
neither  to  add  to  or  detract  from  binding 
roquirements. 


Shipyard  Employment  Standard.  With 
respect  to  the  appendices  to  the 
standard,  SESAC  recommended 
inclusion  of  the  appendix  dealing  with 
work  practices  and  engineering  controls 
for  automotive  brake  and  clutch  repair 
and  assembly  in  the  shipyard  standard. 
OSHA  agrees  that  this  appendix  is 
appropriate  to  the  shipyard  employment 
standard,  since  these  activities  occur 
within  shipyards  and  has  included  this 
as  appendix  L  in  the  shipyard 
employment  standard.  OSHA  further 
notes  that  this  appendix  has  been 
amended  subsequent  to  consideration 
by  SESAC,  and  therefore  differs  from 
the  altamate  regulatory  language 
suggested  by  the  committee.  For 
example,  the  Agency  no  longer 
considers  the  solvent  spray  can  a 
preferred  method  for  controlling 
asbestos  contamination  and  will  not 
include  it  in  either  standard. 

Appendix  A 

All  changes  indicated  in  this 
document  are  to  be  made  to  Appendix 
A  of  the  asbestos  standards  and  all 
changes  are  the  same  for  1910.1001, 
1915.1001,  and  1926.1101. 

In  the  explanatory  paragraph  at  the 
beginning  of  Appendix  A  phrase: 

"(such  as  the  NIOSH  7400  Method)" 
is  replaced  with: 

"(such  as  Appendix  B  of  this 
regulation,  the  most  current  version  of 
the  OSHA  method  ID-160,  w  the  most 
current  version  of  the  NIOSH  Method 
7400)." 

This  change  is  made  to  assure  that  the 
analytical  methodologies  followed  are 
the  most  current  and  reliable  available. 
Appendix  B  of  this  standard  has  been 
updated  and  is  the  most  current  version 
of  OSHA  ID-160.  This  method  was 
written  to  adhere  to  the  language  of 
Appendix  A  so  that  there  would  be  no 
confusion  about  the  limits  of  the 
sampling  and  analytical  parameters 
such  as  flow  rates.  So  long  as 
parameters  consistent  with  Appendix  A 
are  usod,  there  will  be  no  analytical 
differences  between  ID-160  and  NIOSH 
7400  methods. 

Sampling  and  Analytical  Procedure 
paragraph  2: 

The  following  sentence  is  added  to 
the  end  of  the  paragraph: 

"Do  not  reuse  or  reload  cassettes  for 
asbestos  sample  collection." 
The  practice  of  reusing  cassettes  can 
result  in  lower  estimates  of  employee 
exposure.  Adequate  cleaning  of  the 
cassettes  cannot  be  assured.  Fibers  from 
the  cassette  may  become  dislodged  and 
be  collected  on  the  filter  during 
subsequent  sampling.  Employee 
exposure  assessments  are  often  assessed 
based  on  a  small  number  of  fibers.  This 


is  because  it  is  not  possible  in  every 
work  place  to  use  single  cassettes  for  an 
entire  work  shift  due  to  excess  dust  in 
the  air.  This  is  significant  for 
occupational  exposuresr  because  the 
background  fiber  concentration  must  be 
subtracted  from  the  compliance  sample. 
If  fugitive  fibers  fi-ora  used  cassettes 
were  deposited  on  the  blank  filter,  the 
background  estimate  would  be 
artificially  high  and  the  employee 
exposure  will  be  underestimated  when 
the  background  concentration  is 
subtracted  as  required.  Elimination  of 
the  practice  of  reusing  cassettes  will 
eliminate  this  source  of  error,  thereby 
better  assessing  employee  exposure.  A 
requirement  that  cassette  reuse  not  be 
allowed  is  added  to  the  end  of 
paragraph  2  of  Appendix  A. 
Paragraph  1 1  is  revised  as  follows: 

11.  Each  set  of  samples  taken  will  include 
10%  field  blanks  or  a  minimum  of  2  field 
blanks.  These  blanks  must  come  from  the ' 
same  lot  as  the  filters  used  for  sample 
collection.  The  field  blank  results  shall  be 
'  averaged  and  subtracted  from  the  analytical 
results  before  reporting.  A  set  consists  of  any 
sample  or  group  of  samples  fof  which  an 
evaluation  for  this  standard  must  be  made. 
Any  samples  represented  by  a  field  blank 
having  a  fiber  count  in  excess  of  the 
detection  limit  of  the  method  being  used 
shall  be  rejected. 

The  original  wording  of  the  standard 
was  inadequate  to  apply  meaningfully 
to  certain  sampling  practices,  such  as 
continuous  sampling.  This  change 
establishes  that  the, blanks  are  to  be  field 
blanks.  This  wording  also  establishes 
when  blanks  are  to  be  taken.  The 
specific  practice  to  be  followed  for 
blank  correction  is  outlined  in 
Appendix  B,  the  detailed  analytical 
method.  Each  time  an  evaluation  of 
work  place  exposure  is  made  for  the 
purposes  of  this  standard,  the  samples 
used  in  that  evaluation  must  be 
represented  by  valid  blanks  taken  in  the 
work  space  where  the  compliance 
samples  were  taken. 

The  following  changes  apply  to  the 
Quality  Control  Section. 

Paragraph  2  is  renumbered  2(a).  Since 
the  standard  was  promulgated,  the  lack 
of  a  specific  requirement  to  participate 
the  Program  for  Analytical  Testing 
(PAT)  has  led  to  confiision  with  the 
requirement  that  laboratories  participate 
in  a  round  robin  using  samples  taken 
from  real  world  samples. 

A  second  paragraph  is  added  directly 
following  2(a)  and  is  denoted  2(b). 

2(b)  All  laboratories  should  participate  in 
a  national  sample  testing  scheme  such  as  the 
Proficiency  Analytical  Testing  Program 
(PAT),  the  Asbestos  Registry  sponsored  by 
the  American  Industrial  Hygiene  Association 
(AIHA). 
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This  is  a  requirement  of  OSHA  ratthod 
ILV-160  and  NKJSH  7400.  This 
requirement  was  originally  left  o'.a  uf 
the  standard  because  of  the  uiicerlain 
status  of  the  FAT  program  at  the  time  of 
prontuigatioo  of  the  standard.  Lichjsion 
at  this  time  is  to  make  it  clear  that  the 
required  participation  in  a  round  robin 
indicated  in  paragraph  2(a)  is  not 
satisfied  by  participation  in  the  PAT 
program.  Such  participation  is  however, 
highly  desirabie  and  may  be  required  ff)r 
private  accreditation. 

Sir.ce  the  original  promulgation  of  the 
asbestos  standards,  there  have  been 
st!veral  improvements  and  refLncments 
to  the  analytical  procedure.  Two  major 
analytical  methods  reflect  thesr  changes 
and  continue  to  be  updated  as 
necessary.  The  changes  are  mostlv 
procedural,  providing  safer  analvsis  and 
I  learer  descriptions  of  the  procedures 
that  are  to  be  carried  out.  As  a  result. 
Appendix  A  and  Appendix  B  have  been 
updated  to  revert  ti.e  most  recent 
refinemeots. 

Changes  to  the  mandaton,  asbestos 
method  Appendix  A  are  intended  to 
clarify  some  of  the  requirements  of  tlie 
method.  Wording  has  been  inserted  to 
indicate  what  methods  are  acceptable.  A 
definition  of  what  constitutes  a  "set"  of 
asbestos  samples  was  addnd  to  more 
clearly  define  when  blank  samples  are 
to  be  taken  and  to  reinforce  that  they  are 
to  be  field  samples. 

Paragraph  11  is  amended  to  clarif)- 
what  a  set  of  samples  is  and  when  it  is 
necessary  to  take  blank  samples. 

An  early  drafi  version  of  NIOSH 
method  7400  was  used  for  the  model  of 
Appendix  B.  There  were  several 
problems  with  the  method  including  the 
potentially  dangerous  practice  of  boiling 
acetone.  This  appendix  has  been 
replaced  entirely  with  the  most  current 
version  of  OSHA  method  lD-160 
Asbestos  in  Air.  The  OSH.'\  ID-160  give 
the  same  results  as  NIOSH  7400  when 
u.sed  within  the  sampling  constraints 
imposed  by  Appendix  A.  notably  the 
flow  rate  limits  of  between  0.5  and  5 
liters  per  minute  for  the  25  nun  cassette 
dud  1  to  5  for  the  37  mm  cassette.  The 
counting  rules  are  functional Iv  the  same 
for  both  methods.  Use  of  Appendix  B, 
OSHA  ID-160  or  NIOSH  method  7400 
u  hen  used  within  the  constraints  of 
.•Appendix  A  are  all  acceptable  and 
equivalent.  Appendix  B  is  the  same  as 
OSHA  method  iD-ltiO  on  the  date  of 
publication  of  these  chauge.s.  It,  like 
MOSH  method  7400.  is  subject  to 
change  when  such  changes  will  result  in 
lietter  methodology. 

As  the  PEL  has  htwu  lowered  to  0.1 
!il»er/cc.  there  is  an  increased  concern 
.liiiiul  sample  overloading  as  voicetl  bv 
.•■\rral  crjinmentors  sucli  as  thf> 


Anierir.Kj  hidustrial  Hygiene 
Association  (AIHA).  Such  overloading  is 
the  presence  of  non-asbestos  dust  on  the 
surface  of  the  filter  obscui-ing  the  filter 
surfiice.  Such  dust  has  been  shown  to 
decrease  the  numbei  of  fibers  counted 
e\en  before  the  surface  is  fully 
oii.stu.-ed.  Some  employers  ha\-e  t.iken 
samp!o5  in  such  a  way  that  there  are  no 
representative  samples  for  the  work 
being  pf->rformed  because  ail  of  the 
filters  ha\e  been  obscured  bv  excess 
dust.  The  intention  of  Appendix  A  is  to 
provi,l<'  for  the  most  precise 
nK;dsu:eme:it  possible  while  allowing 
for  the  fact  that  many  work  places  have 
an  e.xceeciing  amount  of  non-asbesios 
dust.  Appendix  A  suggests  that  a  sample 
be  collected  such  that  there  are  a 
mimniimi  of  100  fibers/mm-^,  in  many 
work  places  this  is  not  possible.  It  is 
preferable  to  collect  a  sample  that  can 
be  used  to  estimate  the  asbestos 
concentration  even  if  it  is  with  a  higlier 
than  ideal  error  level  than  it  is  to  coDect 
a  large  volume  and  completely  obscure 
the  niter  rendering  the  sample  useless. 
An  acceptable  weight  of  dust  on  the 
filter  is  highly  dependent  on  the  a\erage 
particle  size  of  the  dust.  Very  small 
particles  such  as  those  from  diesel 
exhaust  will  quickly  obscure  the  filter 
with  very  little  weight  (much  less  than 
1  mg  on  the  filter).  On  the  other  hand, 
large  particles  may  load  the  weight  up 
beyond  several  milligrams  with  little 
loss  in  fiber  count.  For  .5  micromuter 
diameter  particlis  with  a  densitv  of  3. 
25%  of  the  filter  area  will  be  obscured 
with  a  total  weight  on  the  fiUer  of  Img, 
Increasing  the  average  diameter  of  the 
particles  to  10  micrometers  will  double 
the  allowable  weight  to  2mg.  It  is  very 
important  for  the  person  conducting 
sampling  to  be  careful  about  the  dusl 
levels  in  the  air.  It  is  acceptable  to  take 
a  series  of  samples  to  model  the  work 
place  air  when  serial  sampling  will 
n-sult  in  samples  that  can  he  used. 
Serial  sampling  has  the  additional 
benefit  that  higher  asbe?tos 
concentratjons  can  be  measured  bv 
reducinf;  the  volume  of  air  drawn 
through  KV.ch  filter. 

Appendix  G 

OSH.A  is  K-.niovirig  apj<endix  G  tn>!:i 
the  cf)nstruction  standard.  The 
rulemaking  prcK:Reding  and  the 
Agencr\'"s  expenence  enforcing  die 
un revised  standard  showed  that  this 
"non-mandatory"  appendix  was  unclear 
and  that  portions  of  it  belong«<d  in  the 
r(>gulatc>ry  text.  Former  appendix  (, 
■  covered  controls  fcir  all  four  classes  of 
tisbestos  work.  Thertjfore,  OSHA  has 
extracted  the  main  provisions  covtiring 
various  cxttitrols  and  practice's  recjuirtd 
for  ea<  h  c!;v;s  and  plac.ed  them  a.s 


discussed  in  the  reguLaton.  text 
applying  to  each  ope.'-atipn  covered 

OSHA  knows  that  some  employers 
would  like  additional  guidajice  on 
specifications  for  required  work 
practices  and  controls.  The  EPA 
"Greenbook.."  (Ex.  1-183).  MBS 
Guidance  Manual  (Ex.  1-371)  and  otr.er 
sources  of  spet^fic  work  practices  are 
available 

•Appendix  J 

OSHA  method  lD-191  for  bulk 
asbestos  analysis  has  been  included  as 
Appendix  I,  to  provide  a  suci'.ested 
uniform  method  for  the  identitication  ot 
asbestcre.  This  method  uses  polarized 
light  optics  oa  a  phase  contrast 
microscope.  Using  this  methodoic-gv. 
fibers  visible  in  phase  contrast 
illumination  c:an  be  viewed  to  assess 
whether  there  might  be  potential  for 
asliestos  exposal*  from  a  material  whicli 
can  he  measured  by  a  phase  contrast 
counting  method,  this  method  also 
contains  the  criteria  used  by  OSHA  to 
differcmtiate  bet-.veen  asbestiform  and 
non-habit  of  minerals  The  te.xt  of  the 
method  is  informational  and  explains  it^ 
limitations  and  p.-oper  use. 

EnvironmentaJ  Assess: r.t-nt:  FincJJnos  of 
S'o  Significant  Impact 

OSH.'V  has  re\'iewed  the 
environmental  impact  in  acrcordance 
with  the  reqairejaeats  of  the  .National 
Environmental  Policv  Ac!  (N'EP.\)  of 
1969  (42  U.S.C.  4321' et  syq  ).  the 
Council  on  Environmental  Qua ii?v 
(CEQ)  .NEPA  regulations  (40  CFR  Part 
1500J,  and  OSHA's  N'EPA  compliance 
prorcdures  (29  CFR  Part  11). 

As  a  result  of  this  re\'iew.  OSiJA  has 
determined  that  tliese  regulations  will 
hav-e  no  impact  on  air,  water  or  soil 
quality,  plant  or  animal  hfe,  or  the  use 
of  iand  or  aspects  of  the  exte.Tial 
envininment.  Therefore.  OSH.-\. 
concludes  there  v\-ill  \>c  no  sigiiilicant 
impact  on  the  general  qaality  of  thi- 
human  en\-ironment  outside  the 
workplace,  particularly  in  terms  of 
aiiihient  air  quality,  water  quality,  or 
solid  waste  disposal  No  t  nmnients 
m-tde  at  the  public  hearing  or  submitted 
to  th.e  record  contradict  this  conclusion 

Siatr  Flan  Rfqairprnvnti' 

Tiie  25  States  and  territories  with 
their  own  OSHA-approved  occupation;!! 
safety  and  health  plans  must  revis*'  their 
existing  standards  within  six  months  ot 
the  publication  date  of  the  final 
standards  or  show  OSH.-\  why  diere  is 
no  need  for  action,  e.g  .  because  evistinv; 
slate  standards  are  alreac'v  "at  least  as 
effective"  as  the  new  Federal  si.indards. 
These  States  are-  California.  Cotmeciiciit 
(Stiite  and  local  .^cncfrnme.nt  workers 
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only).  Hawaii.  Indiana.  Iowa,  Kentucky, 
Maryland.  Michigan  Minnesota. 
Nevada,  ^lew  Mexico,  New  York  (State 
and  local  government  workers  only). 
North  Carolina,  Tennessee,  Utah. 
Vennont,  Virginia,  Virgin  Islands, 
Washington  and  Wyoming.  Until  such 
time  as  a  State  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate. 

Ft^deralism 

The  standard  has  been  reviewed  in 
accordance  with  Executive  Order  1 2866 
(52  FR  41685;  October  30.  1987) 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
.State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
(onstitutional  authority  and  the 
presence  of  a  problem  of  national  scope 
Additionally,  the  Order  provides  for 
preemption  of  State  law  only  if  there  is 
a  clear  Congressional  intent  for  the 
agenc\  to  do  so.  Any  such  preemption 
is  to  tie  limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
.  and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards 
U'nder  the  OSH  Act  a  State.can  avoid 
preemption  only  if  it  submits,  and 
•obtains  Federal  approval  of.  a  plan  for 
the  de\  elopment  of  such  standards  and 
their  enforcement.  Occupational  safetv 
and  health  standards  developed  bv  such 
Plan-States  mu.st.  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthf\d  employment  and  places  of 
employment  as  the  Federal  standards. 

The  Federally  promulgated  Asbestos 
standard  is  drafted  so  that  workers  in 
every  State  would  be  protected  bv 
general,  performance-oriented 
standards.  To  the  e.xtent  that  there  are 
State  or  regional  peculiarities  that  could 
alter  work  practices.  States  with 
occupational  safety  and  health  plans 
approved  under  section  18  of  the  OSH 
.^ct  would  be  ^We  to  develop  their  own 
.State  standards  to  deal  with  any  special 
problems.  Moreover,  the  performance 
nature  of  this  final  standard,  of  and  by 
itself,  allows  for  flexibility  by  States  and 
contractors  to  provide  as  iiuich  safet\  as 
possible  using  varying  methods 
consonant  with  conditions  in  each 
State. 

In  short,  there  is  a  clear  national 
problt!ni  ndafed  to  occupational  s.tfi't\ 


and  health  of  workers.  While  the 
individual  States,  if  all  acted,  might  be 
able  collectively  to  deal  with  the  safety 
problems  involved;  most  have  not 
elected  to  do  so  in  the  twenty-three 
years  since  the  enactment  if  the  OSH 
Act.  Those  States  which  have  elected  to 
participate  under  section  18  of  the 
OSHA  Act  would  not  be  preempted  by 
this  final  regulation  and  would  be  able 
to  deal  with  special,  local  conditions 
within  the  framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 

IV.  Final  Regulatory  Impact  and 
Regulatory  Flexibility  Analysis  » 

A.  Introduction 

In  this  final  revision  to  the  asbestos 
standard  for  construction,  general 
industn  and  shipyards.  OSHA  is 
lowering  the  permissible  exposure  limit 
in  all  affected  industry  sectors  to  0.1  f/ 
cc  as  ao  8-hour  time-weighted  average. 
In  addition,  OSHA  is  revising  ancillarv 
requirements  in  the  current  standard  to 
respond  to  three  issues  remanded  to  the 
Agency  by  the  Court.  These  issues 
involved  expanded  competent  person 
training,  clarification  of  the  definition 
for  small-scale,  short-duration 
construction  projects,  and  reporting  and 
transfer  requirements  in  construction. 
.•\lso.  piermissible  controls  in  brake  and 
clutch  operations  are  addressed  in  a 
revi^on  to  the  standard  for  general 
industry. 

E.xecutive  Order  12866  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  any  regulation  that  meets  the  criteria 
for  a  "significant  regulatory  action." 
.\mong  these  criteria,  relevant  to  this 
rulemaking  is  the  requirement  that  the 
rule  ha\  e  an  annual  effect  on  the 
econoiiiy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
pconoiBy.  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

Consistent  with  these  requirements. 
OSHA  has  made  a  determination  that 
the  final  revised  standard  will  constitute 
a  significant  regulator)  action. 
.Accordingly.  OSHA  has  prepared  this 
Final  Regulatory  Impact  and  Regulatory 
FlexibUity  Analysis  to  demonstrate  the 
technological  and  economic  feasibility 
of  the  final  revision. 

B.  Inditstry-  Prof  Up 

r^haracteristics  and  Properties  of 
.Asbestos 

;\sbastos  is  the  generif  term  applied 
to  a  group  of  naturally-occurring, 
tibrous  silicates  charactijrized  by  high 


tensile  strength,'  flexibility,  and 
resistance  to  thermal,  chemical,  and 
electrical  conditions.  According  to  the 
Bureau  of  Mines,  a  nimiber  of  silicates 
occur  naturally  in  fibrous.form, 
however,  not  all  of  these  mineral  forms 
are  labeled  asbestos.  Historically,  onlv 
minerals  with  (1)  commercial 
importance  (2)  a  crystalline  structure    . 
with  fiber  growth  along  two  planes  (i.e. 
lengthwise)  and  (3)  sufficient  fiber 
growth  such  that  the  fibers  can  be 
identified,  separated,  and  processed,  are 
given  the  name  asbestos  (Campbell, 
1977). 

Asbestos  silicates  are  divided  into  two 
mineral  groups;  serpentine  and 
amphiboles.  Both  groups  are  widely 
distributed  in  the  earth's  crust  in  manv 
igneous  and  metamorphic  rocks.  In  rare 
instances,  these  mineral  deposits 
contain  sufficient  quantities  of  usable 
asbestiform  minerals  rendering  it 
profitable  to  mine  for  commercial 
asbestos.  Some  types  of  commercial 
asbestos  have  the  properties  of  softness, 
silkiness  and  flexibility  that,  among 
other  uses,  permits  them  to  be  spun  into 
thread  from  which  cloth  can  be  woven. 
This  variety,  found  in  the  serpentine 
group  and  given  the  name  chrysotile,  is 
by  far  the  most  abundant  of  the  asbestos 
minerals,  comprising  over  90  percent  of 
world  production.  Five  other 
commercial  varieties — riebeclcite 
(crocidolite),  grunerita  (amosite). 
anthophyllite,  tremolite,  and 
actinolite — belong  to  the  amphiboJe 
group  and,  unlike  the  serpentines,  are 
characterized  by  hard  and  brittle  fibers. 
Chn,sotile.  amosite,  and  crocidolite  all 
have  extremely  high  tensile  strengths 
and  have  been  used  extensively  as 
reinforcers  in  cements,  resins,  and 
plastics. 

Asbestos  Production,  Consumption,  ami 
Use 

In  the  production  process,  asbestos 
ore  is  mined  and  then  milled  to  achieve 
a  homogeneous,  graded  input.  Raw 
asbestos  is  shipped  to  primary 
industries  to  be  processed  into 
intermediate  or  finished  products.  For 
some  goods,  secondary  manufacturing 
may  be  necessary  to  complete  the 
production  process.  The  finished 
product  is  then  sold  to  construction/ 
consumer  industries  for  application, 
installation  or  erection  without  further 
modification. 

Domestically  used  asbestos  fibers  are 
technically  classified  into  seven  qualitv 
categories,  or  grades,  with  the  longer, 
higher-strength  fibers  given  lower- 
numbered  grade  levels. 


'  l>i>.sil«  stT«ng(!i  is  defined  ,!s  tfjo  rRsist.iii(  c  ■> 
,1  itii»4in i.il  10 .1  lo.'i.o  '.enUiiiy  !o  ioar  it  apun. 
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Table  1  presents  the  1992  distribution 
of  asbestos  consumption  in  the  United 
States,  by  end  use,  type  and  grade. 
Historically,  Grades  1,  2  and  3  were 
used  for  relatively  refined  uses  such  as 
textiles,  electrical  insulation,  and 


pharmaceutical  and  beverage  filters. 
With  the  introduction  of  ceramic  fibers, 
fibrous  glass,  cellulose  fibers  and  other 
substitutes,  use  of  asbestos  in  these  and 
other  products  has  declined  in  recent 
years.  As  Table  1  shows,  U.S. 


consumption  of  cmysoii'o  a<ljt::>tos  ia 
concentrated  in  Grade  7,  whcuo  shn,  :• 
lower-strength  fibers  are  used  as 
reinforcers  in  coatings  and  compouiiciv 
clutch  facings  and  brake  linir^^s  (trict; 
products),  packing  and  gaskefi.  antl 
roofing  produ^s. 


Table  l  .—U.S.  Asbestos  Consumption  by  End  Use,  Type  and  Grade 

[Thousand  metric  tons] 


End  use 

Chrysotlle 

Crocid- 
o'lte 

Other  (c) 

Total  as- 
bestos 
(d) 

Grade  3 

Grade  4 

Grade  5 

Grade  6 

Grade  7 

Total 
(a)(b) 

1991  total  

<0.1 

2.7 

1.8 

2.1 

27.0 

33.8 

0.3 

0.5 

3-- 

1992: 

Asbestos— cement  pipe  

0.9 

0.3 

1.2 

<0.1 

0.9 

3.9 

33 

<0.1 

<0.1 

16.3 

0.6 

0.5 

Asbestos— cement  sheet 



<0.1 

1 ./ 

Coatings  and  Compounds  

<0.1 

<0.1 
<0.1 
<0.1 

0.9 
88 
2.6 

<0.1 

<0. 
OP 

rnction  products  

Packing  and  gaskets 

0.7 

0.6 

0.4 
<0.1 
<0.1 

9  ) 

Paper 

.■■..... 

33 
<C  • 

Roofing  products 

Other  

<0.1 

0.3 

<o'i 

<6!i 

"i'6^3 
0.2 

<0.T 

15 
0.6 

Total  (b) 

<0.1 

1.3 

1.7 

0.5 

28.7 

32.3 

0.5 

33 

U.i°Kau'^fMKs^Sstor^'o?i^^^  '""^'  '^  "^^  ^^'°'  '"^'''"*"-  '^^^^^^''  ^^"^^-  '^«  ^  -  ^-^^"  °'  ^^  Cer^.  and  the 

(a)  InckKles  one  ton  of  Grades  1  and  2  chrysotile  for  packing  and  gaskets 

(b)  Data  may  not  add  to  totals  shown  because  of  independert  rounding 

(c)  Source:  Bureau  of  the  Census.  Includes  unspecified  fiber  type  and  end  use 

(d)  Does  not  include  "Other."  xk=  a  «  c  ^j  uae. 


Total  U.Sf^sbestos  consumption 
declined  6  bercent  in  1992  from  a  level 
of  roughly  35  thousand  metric  tons  ^  a 
year  earlieyOf  the  32.8  thousand  metric 
tons  used^n  final  products  in  1992,  31.6 
thousana  metric  tons  were  imported,  at 
a  valuefof  $7.2  million  dollars  (not 
showTi  in  table).  World  production  in 
1992  was  an  estimated  3.1  million 
metric 4ons  [Bureau  of  Mines,  1993, 
Table  1]. 

In  July  1989,  the  Environmental 
Protection  Agency  issued  a  final  rule 
under  section  6  of  the  Toxic  Substances 
Control  Act  to  prohibit  the  future 
manufacture,  importation,  processing. 
and  distribution  of  asbestos  in  almost  all 
products.  The  Asbestos  Ban  and 
Phaseout  Rule  (40  CFR  763.160)  was 
scheduled  to  eliminate  asbestos  in  most 
commercial  products  in  three  stages 
over  seven  years  beginning  in  1990  and 
ehding  in  1996.  EPA's  asbestos  rule  w^as 
challenged  in-U.S.  court  by  the  asbestos 
industry.  In  October  1991,  the  U.S.  Fifth 


•According  to  the  Bureau  of  Mines.  1991 
apparent  consumption  of  asbestos  in  the  L'niteri 
States  was  34.765  metric  tons  IBureau  of  .Mines. 
1993.  Table  1).  Total  consumption  shown  in  Table 
1.  taken  from  another  Bureau  of  Mjnes  table,  differs 
from  the  first  estimate  by  roughly  800  metric  tons. 
The  difference  may  be  partly  accpunteifor  by  the 
exclusion  of  the  "Other"  category  from  thp  1991 
total  m  Table  1. 


Circuit  Court  of  Appeals  vacated  and 
remanded  most  of  the  ban  and  phaseout 
rule  to  EPA.  As  a  result  of  the  Court 
decision,  most  asbestos  products  are  no 
longer  subject  to  the  ban  and  phaseout 
rule.  The  Court  chose  to  let  stan  J  EPA's 
authority  to  ban  products  that  no  longer 
are  being  produced  in  or  imported  into 
the  United  States. 

Consumption  of  asbestos  products  in 
the  United  States  has  declined  in  recetit 
years  due  to  technological,  regulator,' 
and  economic  factors.  U.S. 
manufacturers  have  modified  product 
design  to  either  (1)  accommodate  the 
use  of  asbestos  substitutes  or  (2) 
eliminate  the  need  for  fibrous  materials 
altogether.  Examples  of  asbestos 
substitutes  include  aramid  fiber,  carbon 
fiber,  cellulose  fiber,  ceramic  fiber, 
fibrous  glass,  organic  fiber,  steel  fibers, 
and  wollastonite.  The  following 
products  have  been  successfullv 
introduced  as  altpfnatives  to  asbestos: 
aluminum,  vinvi  and  wood  siding: 
aluminum  andMfiberglass  sheet:  asphalt 
coatings;  ducttle  iron  pipe: 
polyvinylchloride  pipe;  prestressed  and 
reinforced  coi^crete  pipe;  and 
semimetallic  bh»i^.  Although  the 
introduction  of  aso^os  substitutes  and 
alternatives  enables  nmnufacturers  to 
avoid  contact  with  asbestos,  manv  of 


these  surrogates  pose  occupational 
health  hazard.s  of  varying  degrees. 

Despite  the  decline  in  U.S. 
consumpiion  fjf  asbestos,  foreign  ''^ 
markets  continue  to  demand  U.S. 
asbestos  products.  The  export  and  re- 
export of  asbestos  fibers  and  asbestos 
products  fi-om  the  United  States  was 
valued  at  S140.8  million  in  1992.  an 
increase  of  14  percent  from  the  1991  • 

level.  Leading  importers  of  Am»:rican 
asbestos  materials  were  Canada,  Japan. 
Mexico,  the  United  Kingdom,  and 
Germany.  AX  the  same  time,  threr 
members  of  the  European  Comnumity — 
Germany,  the  .Netherlands,  and  ll.ily— 
are  taking  legislative  steps  to  ixjn  tl.'o 
use  of  asbestos.  Effective  dntt-s  fo.-  the 
ban  initiatives  ranged  from  July  l'J^<3  to 
1995.  In  addition,  Finland  and  Poland 
are  phasinj;  out  the  importation  and  use 
of  asbestos  (Canadian  .Mineral  Vcaihook, 
1993.  p.  10.4!. 

.■\sl)estos  Exposure  in  General  Industrv 

OSH.\  has  determined  that  the 
following  general  industry  groups  will 
be  affected  by  the  revision  to  the 
asbestos  standard:  primary  manu.fi'.rture 
of  asbestos  friction  materials  (SIC  3292): 
prinian.-  manufacture  of  asbestos  gaskets 
and  packings  (SIC  3053);  prin.fir\ 
manufacture  of  asbestos  adhesives. 
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sealants,  and  coatings  (SIC  2952): 
primary  manufacture  of  asbestos- 
reinforcef*  plastics  (SIC  3089);  general 
automoli\e  repair  (SICs  551,  554  and 
753)  and  shipbuilding  and  repair  (SIC 
3731). 

In  addition,  secondary  gaskets  and 
packings  and  secondary  auto 
remanufacturing  fall  under  the  scope  of 

Table  2.— Estimated  Population  at 


the  r»t'ised  standard.  However,  few 
impacts,  if  any,  are  anticipated  for  these 
industry  groups  due  to  their  low  current 
exposure  levels  (below  the  revised  PEL 
of  0.1  f/cc). 

Primary  Manufacturing.  Primary 
manufacturers  use  asbestos  fiber  as  a 
raw  material  in  the  production  of  an 
intermediate  product  to  be  further 


processed  or  fabricated  into  a  finished 
product.  As  shown  in  Table  2,  two 
processes — fiber  introduction  and 
product  finishing/dry  mechanical — are 
common  to  all  primary  manufacturing 
operations  and,  according  to  risk 
profiles  in  earlier  reports  [RTl,  1985: 
ICF,  1988],  have  a  high  potential  for 
generating  airborne  asbestos  fiber. 


Sector 


General  Industry 

Primary  manulacturing: 

Friction  materiats  


Gaskets  and  packings 

Coatings  arxj  sealants 
Plastics .'.... 


Secondary  manufacturing: 
Gaskets  and  packings 
Auto  remanutacturi.Tg  . 

Services: 

Automotive  repair 


Shipyards 


Ship  repair 


Total 


Risk  From  Occupational  Exposure  to  Asbestos  During  Manufacturing. 
AuTonoTivE  Repair,  and  Ship  Repair 

I  [By  industr^''process] 


Process  group 


All  ! 

rntrodiiCtion 

Wet 'Mechanical 
Dry  Mechanical  . 

Other  

All 

Infrcxluction 

Wet  Mechanical 
Dry  Mechanical  . 

Other  

All .: 

Introduction  

Other  

All  

Introduction  

Wet  Mechanical 
Dry  Mechanical  . 
Oth«f 


Dry  Mechanical 
Dry  Mechanical 

Dry  Mechanical 


All 

Wet  Removal/Repair 
Dry  Removal/Repair  . 


Number  of 
affected  es- 
tablish- 
ments 


25 


^ 


7t 
62 

329,000 
18 


329,261 


Sources:  U.S.  Dept.  of  Labor.  OSHA,  Office  of  Regu«ofv  Analysis,  based  on  CONSAD,  1990,  and  OSHA,  1994. 
(a)  Totals  in  this  column  show  the  number  of  full-tinneHBquivalent  workers  exposed  lo  abestos  at  any  level. 


Numtier  of 
workers  ex- 
posed 


1,415 
323 
390 
388 
313 

-  168 

63 

23 

^      39 

43 

1.181 

803 

378 

18 

4 

1 

2 

-  IT 

2,142 
1,761 

676J0OO 


788 

197 


683,670 


Number  of 
futt-time- 

equtvatent 
exposed 

wofVers(a) 


1.415 

323 

390 

389 

313 

168 

63 

23 

39 

43 

1,181 

803 

378 

18 

4 

.1 

2 

11 

2,142 
1,761 

126.750 

241 

193 

48 


133.576 


Friction  materials.  Asbestos  fiiction 
products  include  brake  linings  {i.e. 
linings  for  drum  brakes,  disc  pads  for 
disc  brakes,  and  brake  blocks),  clutch 
facings,  and  industrial  linings  for 
equipment  and  appliances.  Based  on 
EPA  survey  data  (ICF,  1988)  and 
discussion  with  industry  experts.  OSHA 
and  CONSAD  estimate  that  25  plants, 
employing  a  total  of  1.415  workers, 
currently  manufacture  primarv  friction 
materials  [CONSAD,  1990:  OSHA. 
1994]. 

Gaskets  and  packings.  Asbesti>s 
ga.skets  are  used  in  static  situations  to 
f.\  oid  leakage,  whereas  asbestos 


packings  are  used  in  dynamic 
apphcations,  such  as  pumps  and  valves, 
to  control  leakage  where  motion  takes 
place.  According  to  OSHA  and 
CON'SAD's  profile  of  the  industrv-,  130 
production  workers  in  7  establi.shments 
are  exposed  to  asbestos. 

Coatings  and  sealants.  Asbestos  fiber 
is  used  as  a  filler  and  reinforcer  in 
asphalt  and  tar-based  surface  coatings. 
These  products  are  then  used  as  roof 
sealants,  waterproofing  coatings, 
automobile  undercoatings,  protective 
coatings  for  underground  pipelines, 
anti-condensation  coatings  for  low- 
temperature  refrigeration  services  and 


fi  reproofing  for  structural  steel.  OSHA 
estimates  that  1,181  production  workers 
in  75  coatings  and  sealants  plants  are 
affected  by  the  revised  standard. 

Primary  manufacture  of  plastics. 
As^stos-reinforced  plastic  molding 
compounds  are  used  in  the  electronic, 
automotive,  and  printing  industries. 
Primar}' manufacturers  of  asbestos- 
reinforced  plastics  produce  molding 
compounds  in  pellet  or  flake  form. 
These  plastics  are  used  in  commutators 
and  rotors  in  electrical  and  auftHnotive 
applications.  Based  on  OSHA  and 
CONSADs industry  profile ICONSAD, 
1990;  OSHA,  1994),  OSHA  projects  that 
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one  plastics  plant,  employing  eighteen 
workers,  will  be  affected  by  the  revised 
standard. 

Automotive  repair.  The  general 
automotive  repair  and  ser\'ice  sector 
includes  establishments  involved  in 
brake  and  clutch  repair  work  and 
maintenance.  The  major  source  of 
asbestos  exposure  in  this  sector  occurs 
when  compressed  air  is  used  for 
blowing  the  residual  dust  from  the  brake 
lining  assembly.  In  addition,  minor 
exposures  in  brake  repair  can  occur 
during  spray  applications  and  when 
handling  cloths  and  other  supplies 
contaminated  with  asbestos  fibers. 
Replacement  of  clutch  assemblies  can 
also  lead  to  fiber  release.  CONSAD 
estimates  that  approximately  329,000 
automobile  repair  shops  and  garages. 
brake  and  clutch  repair  establishments. 
and  motor  vehicle  dealers,  employing 
676.000  workers,  will  be  affected  by  the  - 
revision  to  the  asbestos  standard.  OSHA 
is  mandating  specific  engineering 
controls  and  work  practices  that  will 
affect  this  sector. 

Shipbuilding  and  repairing — 
historical  contact  with  asbestos  in 
shipyard  work.  The  revision  to  the 
shipyard  asbestos  standard  affects  the 
shipbuilding  and  repairing  industry,  SIC 
3731.  Shipbuilding  and  repairing  is  a 
large-scale  manufacturing  activity  that 
requires  both  skilled  and  unskilled 
labor.  Shipyard  work  can  be  categorized 
into  three  main  operations:  (1)  ship 
construction.  (2)  ship  repair,  and  (3) 
ship  overhaul.  Asbestos  exposure  occurs 
during  those  conversion,  repair,  or 
overhaul  operations  where  asbestos- 
containing  components  are  removed  or 
repaired. 

Asbestos  products  were  used 
extensively  on  American  ships  from  the 
early  1940s  through  the  late  1970s  in 
joiner  bulkhead  systems  in  living  space; 
for  insulation  of  steam  and  hot  water 
pipes,  boilers,  and  tanks  in  machinery 
space;  in  ceiling  tile;  and  in  fire- 
resistant  sheets  in  bulkheads  [RTI, 
1985).  However,  after  1973,  new 
specifications  reduced  the  use  of 
asbestos  on  ships  regulated  bv  the 
Maritime  Administration  (MAR^\D).  Use 
of  asbestos  was  only  permitted  in 
insulation  cement  in  lagging  for 
machinery  casings  and  in  lageing  cloth. 

Since  1978,  specifications  for 
government-subsidized  ships  have 
required  the  elimination  of  all  asbestos 
lagging  and  insulation  mab^riais. 
Therefore,  current  ship  building 
activities  ordinarily  do  not  generate  any 
worker  exposure  to  asbestos.  However. 
OSHA  believes  that  all  ships  delivered 
before  1975  contain  extensive  asbestos 
insulation  materials,  and  that  ships 
delivered  between  1975  and  1978 


contain  asbestos  in  the  form  of 
insulating  cement  on  machinery 
casings.  Potential  asbestos  exposures 
occur  v.hen  workers  contact  these 
materials  during  maintenance  and 
repair  activities  [OSHA,  1986). 

Occupational  exposure  to  asbestos. 
The  greatest  potential  for  occupational 
exposure  to  asbestos  occurs  during 
removal.;activities  due  to  sawing, 
tearing,  cutting,  and  scraping 
operations.  Additional  sources  of 
asbestos  exposure,  involving  a  small 
number  of  shipyard  workers,  occur 
•  during  repair  activities  such  as  removal 
and  installation  of  gaskets  [OSHA, 
1986].  Whenever  possible,  asbestos  is 
thoroughly  wetted  during  removal 
activities.  However,  wet  removal  in 
nuclear  reactor  compartments  is  not 
permitted  because  of  possible  radiation 
contamination. 

Shipyards  are  owned  by  both  the 
private  sector  and  the  U.S.  Naw.  Private 
sector  shipyards  can  be  classified  into 
three  categories:  (1)  major  shipyards 
engaged  in  construction  and/or  repair 
with  drj-docking  facilities;  (2)  smaller 
"second-tier"  shipyards  that  senice 
inland  waterways  and  coastal  commerce 
and  that  build  and  repair  smaller 
vessels;  and  (3)  "topside"  repair 
facilities  that  work  on  ships  while  they 
remain  in  the  water. 

The  number  of  reported  firms  in  SIC 
3731,  Ship  Building  and  Repairing,  has 
differed  in  recent  years  among 
traditional  data  sources.  Many  "firms" 
classified  within  the  industry  are  very- 
small,  perform  shipyard  work  only 
intermittently,  or  are  marginal  firms 
with  short  tenure.  The  1987  Census  of 
Manufactures  included  590  shipyards 
(287  with  twenty  or  more  employees) 
operated  by  547  companies  [Dept.  of 
Commerce.  1990al.  The  Commerce 
Department's  1993  Industrial  Outlook 
estimates  a  total  of  585  establishments 
(U.S.  Industrifil  Outlook.  1993). 
However,  in  1987,  the  Com.mi.ssion  on 
Merchant  Marine  and  Defense  reported 
the  existence  of  only  305  "working" 
shipyards  (Merchant  Marine 
Commission.  19871.  In  their  1991  Report 
on  Survey  of  U.S.  Shipbuilding  and 
Repair  Facilities,  the  Maritime 
Administration  reported  that  "over  200 
privately-owned  firms  are  involved  in 
repairing  ships  in  the  United  States" 
[Dept.  of  Transportation.  1991).  In 
addition  to  the  private-sector  shipvards, 
there-are  currently  eight  Navy-owned 
shipyards  and  two  Navy-owned  ship 
repair  facilities  [U.S.  Industrial  Outlook. 
1993). 

Employment  in  the  shipbuilding  and 
repair  industry — as  high  as  184.000  in 
1981— was  118.000  in  October  1992 
according  tti  the  Bureau  of  Labor 


Statistics  [BLS.  1993).  Employment  has 
also  declined  in  government-owned 
shipyards.  In  1990  the  five  largest  firms 
employed  81.000  workers  while  the  12 
largest  firms  (all  with  at  least  1.000 
workers)  employed  98.000  workers 
[Dept.  of  Transportation.  19901. 

Ttie  largest  percentage  of  astestos 
work  is  performed  in  major  shipvards 
(OSHA.  1991  (Ocken.  p.  395)].  OSHA 
and  CONSAD  identified  a  range  of  13  to 
23  major  shipyards  as  pulentiallv 
affected  bv  the  revisi.on  to  the  asbestos 
standard  (OSHA.  1994).  These 
establishments  emplov  appro.\imatelv 
74,000  to  80.500  workers,  of  which  an 
estimated  three  percent,  or  2.220  to 
2.415  workers,  perform  maintenance 
and  repair  activities  [RTI.  1985;  OSHA, 
1994]. 

As  shown  in  Table  2,  OSHA  analyzed 
impacts  in  two  areas  of  ship  repair:  wet 
removal/repair  and  dry  removal/repair. 
Dry  removal  and  repair  occur  in  ship 
compartments,  such  as  in  nuclear 
powered  vessels,  where  wet  methods 
are  infeasible.  Based  on  OSHA  and 
CONS.\D'.s  profile  of  the  ship  repair 
industry.  OSHA  estimates  that  18 
shipyards,  employing  985  workers,  are 
affected  by  the  revised  standard. 

Moricef  conditions  in  the  shipbuilding 
indusiry:  During  the  1980s,  the 
shipbuilding  industry  e.xperienced  a 
sharp  decline  in  output  due  to  (1) 
competition  from  subsidized  foreign 
shipbuilders;  (2)  decreased  demand  for 
new  ships  caused  by  excess  supply;  (3) 
the  elimination  of  some  subsidies  for 
U.S.  shipbuilders;  and  (4)  a  relaxation  of 
the  requirements  for  foreign  ships 
entering  the  U.S.  commercial  fleet.  No 
commercial  ships  were  built  in  tht; 
United  States  between  1985  and  19fl0. 
and  only  four  have  been  built  or  under 
construction  since  1990.  However,  due 
to  the  requirements  of  the  Jonos  Art. 
American  shipyards  still  buil''  .!! 
vessels  used  in  domestic  coni;r:   ..c — 
smaller  ships,  barges,  and  tutlj.'jts. 
Industry  forecasts  also  predict  that  the 
demand  for  commercial  ships  will 
"increase  significantly"  during  the 
1990s  due  to  the  need  for  replacom'.'nt 
of  an  aging  world  merchant  flei-t  (U.S. 
Industrial  Outlook.  1993].  It  reinninsto 
be  se«'n  what  fraction  cf  this  business 
may  be  won  by  I'.S,  shipbuilders. 

In  contrast  to  the  declining  market  for 
commercial  .ship  construction,  the 
market  for  ship  repair  and  conversion 
work  is  strong.  The  U.S.  Industrial 
Outlook  reports  that  "the  demand  for 
some  ship  repair  services  *   *   *  exceeds 
whdl  is  currently  available  in  certain 
ari'as."  In  addition,  investments  bv  U.S. 
shipyards  to  improve,  expand,  and 
mndernize  repairing  facilities  are 
proceeding.  Investment  iu  hicil  yoctr 
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1992  was  $215  million,  contrasted  with 
$176  million  for  purchases  of  plant, 
machinery  and  equipment  in  1991  [U.S. 
Industrial  Outlook.  1993). 

Asbestos  in  Construction 

The  construction  industry'  is  the 
principal  market  for  asbestos  materials 
and  products  in  the  United  States, 
accounting  for  68  percent  of  the  asbestos 
consumed  in  1992  [Bureau  of  Mines, 
1993].  Asbestos  products  used  in 
construction  include  asbestos-cement 
pipe,  asbestos-cement  sheet,  coatings. 
compounds,  packings,  and  roofing 
products. 

With  the  decline  in  consumption  of 
raw  asbestos  in  U.S.  manufacturing 
coupled  w''h  thft  introduction  of 
asbestos  substitutes  into  product  design, 
the  asbestos  construction  industry  has 
shifted  away  firom  activities  associated 
with  installing  asbestos  products. 
Instead,  in  the  last  decade  concern  over 
the  public  risk  presented  by  dcunaged 
asbestos  in  place,  as  well  as  the 
practical  need  to  maintain  aging  interior 
sections  in  commercial  and  residential 
buildings,  has  directed  the  asbestos 
constructioD  industry  to  the  areas  of 
demolition,  removal,  and  renovation.  In 
addition,  custodial  personnel 
occasionally  come  into  contact  with 
asbestos  during  their  housekeeping 
duties. 

The  construction  industry  is 
comprised  of  a  large  number  of  firms: 
approximately  536,300  estabhshments 
in  1987,  employing  just  over  5  million 


workers  [Dept.  of  Commerce,  1990b].  Of 
this  industry  total.  423,500 
establishments,  or  79  percent,  employed 
fewer  than  10  workers,  while  only  9.3 
percent  had  20  or  more  employees.  The 
prevalence  of  small  firms  is  partially 
related  to  the  ease  of  entry  into  the 
construction  industry.  To  establish  a 
construction  firm  generally  requires 
minimal  capitalization:  many  firms,  in 
fact,  achieve  success  by  carrying  little 
overheid  and  adapting  their  services  to 
industry  trends.  Furthermore,  a  sizable 
share  of  proprietorships  in  the  industry 
are  composed  of  self-employed 
individuals  who  contract  their  own 
SRrvices,  and  who  shift  back  and  forth 
from  employee  status  to  self- 
emplo>inent  status  as  opportunities 
change. 

In  cohstraction,  unlike 
manufacturing,  the  typical  industr4^  end- 
product  is  highly  differentiated  and  is 
produced  at  a  site  selected  by  the 
purchaser.  D\ie  to  this  degree  of  product 
specificity,  each  worksite  usually  has  its 
ovv-n  pattern  of  material  use,  building 
methods,  and  number  and  mix  of 
workers.  Thus,  considerable  variation 
may  exist  in  actual  worker  use  of,  or 
contact  with,  asbestos  materials  and 
products.  .A.lthotigh  the  occasional  use 
of  asbestos  products  appears  to  be  the 
norm — particularly  given  the  changing 
material  u.se  patterns  in  new 
construction — some  workers  (e.g. 
asbestos  pipe  installers  and  abatement/ 
removal  specialists)  continually  come 


into  contact  with  asbestos  materials  and 
products. 

Worker  xnobility,  resulting  in 
considerable  shifting  among  both  job 
sites  and  employers  is  another 
characteristic  of  the  industry.  Workers 
tend  to  identify  with  their  craft  or 
occupation,  not  with  their  employer 
[Lange  and  Mills,  1979].  Cyclical' 
changes  in  the  economy  and  seasonal 
work  patterns  cause  variability  of  job   ~ 
opportunities,  with  a  large  portion  of 
workers  frequently  entering  and  exiting 
the  industr>'.  Collectively,  these  factors 
make  it  very  difficult  to  estimate  the 
total  number  of  workers  exposed  to 
asbestos  and  the  duration  of  their 
exposure. 

Based  upon  profiles  of  the  asbestos 
construction  industry  by  OSHA  and 
CONSAD  [OSHA,  1994;  CONSAD, 
1990),  OSHA  in  this  final  RIA  has 
estimated  the  number  of  construction 
workers  potentially  exposed  in  the  areas 
affected  by  the  standard — that  is,  where 
asbestos  products  are  installed, 
replaced,  removed,  or  managed  in  place. 
Affected  construction  activities  are 
found  within  the  following  general 
.sectors:  new  construction;  abatement 
and  demolition:  building  renovation 
and  remodeling;  routine  maiatenance: 
and  custodial  work.  Table  3  presents 
OSHA's  profile  of  the  population  at  ri.sk 
from  occupational  exposure  to  asbestos 
in  construction.  Below  are  descriptions 
of  the  construction  activities  categorized 
within  the  general  sectors  affected  by 
OSHA's  revised  asbestos  standard. 


Table  3 —Estimated  Popiaation  at  Risk  From  Occupational  Exposure  to  Asbestos  During  New 
C^i4STRixrruiON,  Abatement,  Renovation,  Routine  Maintenance  Work  and  Custodial  AcrivrriES 


Construction  activity 


1- 

....... 


New  Construction 

A/C  Pipe  Installation  „ , „ 

A/C  Stieet  Installation  ._ „ 

AstMstos  Abatement  and  [demolition „... 

Asbestos  Removal 

Encapsulation 

Demolition  

Renovation/Remocleling  ..., 

DrywaN  Rerrovation  ...„ ; _ 

BuW-Up  Roofing  Removal  , 

Removal  of  Flooring  Products  ...„ „ 

Routine  Maintenance  In  Public,  Commercief  and  Resiilentlat  Buildings 
,  Repair/Replace  Ceiting  Tiles  

Repak/Adlust  HVACAighting 

Other  Work  Above  Drop  Ceilings _ ^ „ J^''''Z'. 

Repair  Botef 

Repair  Plumbing  „ !1!!!!!!!!!!!!!!^I!!!!!!!I" 

Repaif  Roofing _ ] .'"'""'"^""Z^. 

Repair  DtywaA „ „ .►.."".!"".!!I!!"!!Z!! 

Repaif  Flooring  ..".."!!!!"!"!! 


Annual 
number  of 
workers  pxv 
tentially  ex- 
posed 
(lower 
bound) 


494 
224 

270 

55,  tor 

44.491 

4,610 

6.000 

60.735 

51.300 

2J235 

7,200 

28,867 

13,686 

39,434 

4,847 

7.218 

7,218 

24.040 

3.576 

28.848 


Annual 
number  ol 
workers  po- 
tentially ex- 
posed 
(upper 
bound) 


4,260 

2,1QG 

2,160 

79,361 

66.476 

6385 

6,000 

95,914 

51,300 

19.444 

25.170 

740,237 

38,650 

60.793 

5,636 

180,964 

180,984 

127,621 

80,231 

65,338  1 


Annual  full' 
timenequiva- 

lent  per- 
son— years 
of  ^posure 
(a) 


2,377 

1.162 

1,215 

21,295 

16,518 

1,615 

3.163 

60.735 

51J0O 

2,235 

7.20G 

25.771 

725 

2,091 

299 

1.126 

1,126 

2,404 

3,576 

14.424 
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Construction  activity 


Routine  Maintenance  in  Industrial  FacHitles 

Remove/Install  Gaskets.  Small  Scale _. 

Recnowe/lnstall  Gaskets.  Large  Scale  „..."!"! 

Remowe'Repair  Boiler  Insulation,  Small ].]" 

Remove/'Repair  Boiler  Insulation,  Large ..".. 

Removemepair  Pipe  Insulation,  Small ."""!"!. 

Remove/Repair  Pipe  Insulation.  Large 

Miscellaneous  Maintenance,  Small  '.''"^"' 

MisoeHaneous  Maintenance.  Large  

Miscd.  Telecommunications  Maintenance,  Small 

Misc^.  Telecommunications  Maintenance,  Laroe 

Custodial  Wod<  in  Public,  Commercial  and  Residential  Buildings- 
Sweeping,  cleaning,  dusting  activities  

Custodial  Work  in  Industrial  Facilities: 

Sweeping,  cleaning,  dusting  activities 


Total 


Armual 
number  ot 
workers  po- 
tentially ex- 
posed 
(tower 
bound) 


243,454 
58,122 
11.083 
22.204 

4.156 
22.204 

4.156 
44,593 

8,312 
32,544 
36,080 

1.126,000 

143355 


1.756.006 


Sources:  U.S.  Dept.  of  Ubor.  OSHA.  Office  of  Regulatory  Analysis,  based  on  QSHA.  1986  and  OSHA   i994 
(a)  Totals  *n  this  column  show  the  number  of  fuli-time-equi^alent  workers  exposed  to  asbestos  at  any  level. 


Annual 
nunnt)ef  of 
workers  po- 
tentially ex- 
posed 
(upper 
bound) 


631,046 
61.623 

109.662 
26.172 
48.827 
26.172 
48.827 
49,957 
89.974 
48.240 

121.592 

3,665.000 
535.766 


5.751 .586 


Annual  fuM- 
time-equiva- 

lent  per- 
son— years 
of  exposure 
(a) 


2.711 
378 
211 
169 

79 
169 

79 
312 
158 
354 
802 

223.160 


31.442 


367,491 


Netx-  construction.  New  coiistmctinn 
activities  account  for  the  bulk  of 
asbestos  materials  and  products 
consumed  in  a  typical  year.  Major 
products  include  asbestos-cement  pipe, 
asbestos-cement  sheet,  coatings  and 
compounds,  and  roofing  products.  As 
depicted  in  Table  1.  those  constructiou 
products  comprised  over  half  (19 
thousand  metric  tons)  of  the  total  U.S. 
asbestos  consumpdon  in  1992.^ 

Asbestos-cement  pipe.  Asbeslos- 
c:ement  pipe  (A/C  pipe)  is  used  chiefly 
for  transporting  drinking  water  in  a 
pressurized  condition  and  to  provide 
drainage  for  storm  water,  sewage  and 
other  liquid  waste.  Approximately  90 
percent  of  A/C  pipe  purchases  are  of 
pressure  water  pipe  [ALA.  Ex.  117. 
1991).  A/C  pipe  is  also  used  in 
indiistrial  applications,  to  cxrn  gaseous 
products,  aud  as  an  electrical  conduit 
for  heating,  cooling  and  gas  venting 
(ICF.  19881. 

Use  of  A/C  pipe  in  the  United  States 
is  concentrated  in  the  Mountain,  Pacific 
and  Southwest  regions.  In  1991.  the 
Asbestos  Information  Association 
commented  (Ex.  117]  that  "pre-cut.  pre- 
tapped  pipe  has  received  tremendous 
marketplace  acceptance  and  represents 
a  large  majority  of  sales."  This  is 
significant  because  the  use  of  pre-cut. 
pre-tapped  pipe  may  reduce  or 


'Total  consurn^Kion  of  ustiestov-rcmenl  siie*;:  was 
ncpmxiiniited  as  50  nunric  tors  for  th(-  pitrjiosf  ot 
Ihlscilnilalion. 


elimiaate  some  types  of  field  fabrication 
activities. 

A/C  pipe  is  composed  of  15-25 
percent  asbestos.  42-53  percent 
Portland  cement,  and  34—10  percent 
groimd  silica  sand.  The  use  of  raw- 
asbestos  in  the  production  of  A/C  pipe 
flurtuated  somewhat  but  remained 
fairly  constant  during  the  mid-1980s 
(26.100  metric  tons  in  1983,  37,000 
metric  tons  in  1984,  32,691  metric  tons 
in  1985)  [ICF,  19881  but  has  declined 
dramatically  since:  7,900  metric  tons  in 
1989,  1,700  metric  tons  in  1992  [Bureau 
of  Mines.  1993).  The  use  of  substitutes 
for  asbestos  aad  the  overall  slump  in 
new  c(mstruction  in  the  early  1990s 
probably  account  for  much  of  the 
decline  in  asbestos  consumption  in  A/ 
C  pipe.  Based  on  OSHA  and  CONSADs 
profile  of  the  industry,  OSHA  estimates 
that  224  to  2.100  workers,  or  an  average 
of  1  .U)2  workers,  are  exposed  to 
asbestos  during  installation  of  A/C  pipe. 

Asbestos  cement  sheet.  Asbestos- 
cement  sheet  (A/C  sheet)  has  a  varietv 
of  uses  as  a  structural,  technical  and 
decorative  material  in  large  residential 
buildings,  electrical  utilities,  industrial 
plants,  schools,  and  hospitals.  A/C  sheet 
includes  flat  sheet,  corrugated  sheet, 
and  roofing  and  side  shingles.  Of  these 
four  main  types  of  A/C  sheet,  all,  as  of 
the  date  of  ICF's  market  survev.  were 
produced  in  the  United  States  with  the 
exception  of  corrugated  sheet  [ICF. 
19881.  According  to  ICF.  flat  A/C  sheet 
has  the  following  principal  applications: 


•  Wall  lining  in  factories  and 
agricuhuial  buildings 

•  Fire-resistant  walls 

•  Curtain  walls 

•  Industrial  partitions 

•  Soffit  material  (covering  the 
underside  of  structural  components 

•  Interior  and  exterior  decorative 
paneling.  Specialized  applications  of      ' 
flat  A/C  sheet  include  its  use  in  cooling 
towers,  as  laborator>'  table  tops  and 
fume  hoods,  and  as  a  component  of 
vaults,  ovens,  safes,  heaters,  and  boilers. 

Asbestos-cement  shingles  are  used  as 
siding  and  roofing  for  residential  and 
commercial  buildings.  According  to 
results  from  ICF's  market  survey, 
demand  for  roofing  shingles  represents 
70  percent  of  consumption  in  the  A/C 
shingle  market  while  demand  for  siding 
shingles  constitute  the  remainder  of  the 
market. 

A/C  sheet  may  contain  any-vvherc  from 
1 5  to  40  percent  asbestos,  in 
combination  with  cement  and. 
occasionally,  silica  [Cogley.  et  al.,  1982] 
In  recent  years,  manufacturers  have 
substituted  other  materials  for  asbestos 
in  the  production  of  A/C  sheet; 
meanwhile,  due  to  unit  price 
differences,  alternative  construction 
components  such  as  pre-cast  concrete 
and  cement/wood  board  have  replaced 
A/C  sheet  in  the  building  industr\- 
[OSHA,  1986).  Together,  these  factors 
have  contributed  to  a  decline  in  asbestos 
consumption  in  the  A/C  sheet  market 
from  levels  of  roughly  1 1,000  metric 
tons  of  raw  asbestos  in  the  earlv  19R0s 
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(OSHA,  1986]  to  a  1992  consumption  of 
uiider  100  metric  tons  (see  Table  1). 
OSHA  estimates  that,  the  population  at 
risk  during  A/C  sheet  installation  ranges 
from  270  to  2,160  workers,  or  an  average 
of  1,215  employees. 

Asbestos  abatement  and  demolition. 
Increased  health  concerns  regarding  the 
potential  release  of  asbestos  fibers  have 
prompted  a  desire  to  remove  or 
encapsulate  such  materials  in  existing 
buildings.  In  response  to  this  demand, 
a  variety  of  specialty  contractors  and 
construction  trades  have  become  active 
in  asbestos  abatement,  particularly  in 
schools,  where  EPA  regulations  have 
indirectly  generated  a  large  market  for 
this  type  of  service. 

The  asbestos  abatement  industry 
experienced  extraordinary  growth  in  the 
1980s  due  to  legal,  regulatory,  economic 
and  health-related  factors.  Rifkin- 
Wemick  Associates  [Rifkin-Wemick. 
1990],  specialists  in  analyzing  the 
asbestos  industry,  estimate  that 
combined  public  and  private  building 
ownership  spent  $4.2  billion  in  1989  for 
services  and  products  related  to  asbestos 
abatement  in  their  properties.  This  level 
of  abatement  expenditures  represented 
an  increase  of  24  percent  over  levels  in 

1988.  According  to  Rifkin-Wernick, 
asbestos  construction  activities 
associated  with  demolition,  renovation. 
and  operations  and  maintenance 
accounted  for  around  90  percent  of 
abatement  expenditures;  the  remainder 
of  abatement  expenditures  satisfied 
legal  or  economic  considerations  while 
addressing  lower-level  safety  concerns. 

Rifkin-Wemick  reports  that 
approximately  50  percent  of  asbestos 
abatement  business  in  1989  occurred  in 
eight  states:  California,  New  York, 
Texas,  Pennsylvania,  Illinois,  Ohio. 
Florida  and  Michigan.  Of  the  $4.2 
billion  in  abatement  expenditures  in 

1989,  commercial  buildings  (offices, 
retail  establishments,  hotels.'motels  and 
warehouses)  accounted  for  $1.4  billion 
in  abatement  services.  Industrial 
buildings  accounted  for  nearly  Si 
billion  in  asbestos  abatement 
expenditures,  while  abatement  in 
schools  totalled  $800  million,  or 
roughly  one-fifth  of  the  industry. 

In  early  1990,  2,100  asbestos 
abatement  contractors  operated  in  thfi 
United  States  under  either  stjRe 
certification  or  some  other  license. 
Rifkin-Wernick  estimates  that  abatement 
contractors  in  1989  employed  161,000 
workers,  of  which  98,000  were  full-tinif?. 
Firm  size  in  the  industry  was  generally 
small:  80  percent  of  contractors  emplov 
fewer  than  50  people  and  over  half  of 
asbestos  contractors  ha\e  no  part-time 
employees. 


Contractor  revenues  in  1989  totalled 
$3.6  billion.  Rifkin-Wemick  classified 
contrtctors  by  revenue  size  and 
geographic  radius  of  operation.  National 
contractors  are  defined  as  conducting 
business  beyond  1,000  miles  of 
headquarters  and  with  revenues  above 
$20  million.  Regional  contractors,  in 
Rifkin-Wemick's  classification  system, 
tend  to  operate  250  to  1,000  miles  from 
the  main  office  and  earn  revenues  of  $5 
million  to  $20  million.  Finally,  local 
contrtctors  operate  primarily  within  a 
250-raile  radius  of  home  and  earn  under 
$5  million.  Table  4  presents  Rifkin- 
Wernick's  1990  assessment  of  contractor 
market  concentration  for  two  earlier 
years  and  market  projection  for  1994. 

Table  4.— Market  Concentration 

[1987-1994] 


1 

1994 

1987 

1989 

(pro- 

jected) 

Number  of 

Cortractofs: 

National  

8 

20 

15 

Regional  .... 

100 

200 

150 

Local  

1,200 

1,872 

500 

Total  ... 

1,308 

2,092 

665 

Reveruies  (S 

Million): 

National  

SI  55 

S832 

SI  ,050 

Regional  .... 

362 

1,720 

2,250 

Locj 

H  , 

Total  ... 

517 

1.086 

470 

1,034 

3,638 

3.770 

Markel 

1  Share 

(%) 

Natii 

Dnal  

15% 

23% 

28% 

Regional  .... 

35% 

47% 

60% 

Local 

50% 

30% 

12% 

Total  ... 

100% 

100»4) 

100% 

Reveruies  Per 

Contractor 

(S  Million): 

National  

S19.3 

S41.6 

S70.0 

Regional  .... 

3.6 

8.6 

15.0 

Local 

0.4 

0.6 

0.9 

Total  ... 

0.8 

1.7 

5.7 

Source:  Rifkin-Wemick,  1990. 

In  developing  its  profile  of  the 
abatement  and  demolition  industry, 
OSHA  [OSHA,  1994],  recognized  the 
growth  in  market  specialization 
observed  by  Rifkin-Wemick  and  other 
experts.  Therefore,  OSHA  applied 
lower-bound  worker  population 
estimates  to  the  cost  and  benefit 
analysis.  For  all  of  abatement  and 
demolition,  OSHA  estimates  a  full-time 
workforce  of  21,295  persons.-* 


••OSHA  notes  that  its  estimate  for  t.he  numtxr  of 
full-time  abdtemeni  workers  is  Iowr:  than  Rifkin- 
WernicK's  1989  estimate.  OSH,-\  bfilifxes.  that  this 
discrepancy  may  possiblv  be  dop  to  three  facto.'-s: 
!)  the  cvclical  decline  in  the  iiitiustrv  diirinj;  the 


Renovation  and  remodeling.  The 
principal  general  renovation  activities 
that  entail  occupational  exposure  to 
asbestos  are:  the  demolition  of  diywall 
(including  removal  of  transite  panels), 
the  removal  of  built-up  roofing 
containing  asbestos  roofing  felts,  and 
the  removal  of  asbestos  flooring 
products.  OSHA  and  CONSAD  [OSHA, 
1994]  estimate  that  anywhere  from 
60,735  to  95,914  workers— all  of  whom 
are  full-time  professionals — ^may  be  at 
risk  from  asbestos  exposure  during 
renovation  and  remodeling.  OSHA 
believes  that  specialization  has  emerged 
in  the  industry  to  the  extent  that  a 
lower-bound  estimate  of  the  workforce 
is  appropriate  in  this  impact  analysis. 
Consequently,  OSHA  estimates  that 
60,735  full-time-equivalent  workers  in 
renovation  and  remodeling  of  asbestos- 
containing  buildings  are  affected  by  the 
revised  standard. 

Drywall  demolition.  The  occupational 
exposure  to  asbestos  associated  with  the 
demolition  and  renovation  of  drywall 
results  primarily  from  the  release  of 
asbestos  fibers  from  the  spackling,  tape, 
and  joint  compounds  used  to  prcKiuce  a 
sinooth  surface  across  the  entire  wall. 
Although  the  use  of  asbestos  in  drywall 
tape  and  spackling  compound  is  now 
prohibited,  asbestos-containing 
finishing  materials  were  routinely  used 
in  drywall  application  through  the  early 
1970s.  Thus,  the  demolition  and 
renovation  of  drywall  in  any  building 
constmcted  prior  to  the  mid-1970s  is 
likely  to  expose  workers  to  friable 
asbestos. 

On  occasion,  drywall  renovation 
involves  contact  with  sprayed-  and 
troweled-on  fireproofing  and  other 
asbestos  surfacing  material.  Information 
on  the  frequency  of  contact  vsrith  high- 
risk  asbestos-containing  material  during 
drywall  renovation  is  Umited  but 
suggests  that  a  minor  percentage  of 
projects  are  affected  [CONSAD.  1985]. 
OSHA  estimates  that  20  percent  of 
drywall  renovations  involve  contact 
with  high-risk  ACM.  A  breakdown  of 
the  worker  population  for  drywall 
renovation  is  given  below  under 
BENEFITS. 

Built-up  roofing  removal.  Built  up 
roofs  constructed  vdth  asbestos  roofing 
felts  generally  have  long  useful  lives  of 
20  or  more  years.  CONSAD  [CONSAD, 
1990]  used  Bureau  of  Mines  data  on 
production  of  roofing  felt  in  the  1960s 
to  estimate  that  approximately  80,000 


recession  of  1990-1991  and  subsequent  slow 
recovery:  2)  increased  speciatization  among 
at)atement  workers  and  the  adoption  of  labor-s<i\  ii;.!; 
technologies  and  work  practices;  and  3)  the 
inclusion  of  abatement  workers  in  other  activitv 
groups  within  O.SHA's  intiustry  profile. 
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tons  of  asbestos-containing  ronfmp 
products  will  be  removed  annually. 

Removal  of  asbestos  flooring 
products.  Asbestos  flooring  produt  Is. 
also  torined  "resilient  floor  covrrings." 
include  vinyl/asbestos  floor  tile. 
asphalt/asbestos  floor  tile,  and  shnol 
flooring  backed  with  asbestos  felt. 
Asbestos  flooring  products  are  estimated 
to  be  in  over  3.6  million  buildings  |LT.^, 
1984|.  Although  these  floors  have  a 
useful  life  of  approximately  2.5-30 
years,  they  are  generalJv  replaced  n;ore 
often  IRFCI.  1990). 

Routine  maintenanre  in  public, 
commercial  and  residenlial  buildings. 
Routine  building  maintemmce  activities 
can  involve  exposure  to  asbestos 
because  of  the  presence  of  products 
containing  asbestos.  Worker  exposure 
can  be  a  result  of  direct  contictwith  the 
asbestos  materials  and  products  or  can 
result  from  disturbance  of  settled  dust 
La  the  vicinity  of  asbestos-containing 
materials  (for  example,  when  work 
above  a  drop  ceiling  is  performed  where 
asbestos-containing  insulation  or 
fireprooGng  was  used).  Maintenance 
activities  that  can  involve  asbestos 
exposure  include:  adjustment  or  repair 
of  HVAC  ductwork  or  lighting  (above  a 
drcjp  ceiling);  replacement  of  drop 
c  eiling  tiles;  repair  of  leaking  water  or 
steam  pipes;  boiler  maintenance  or 
repair  activities;  and  repairs  to  roofing, 
drywall  or  flooring.  Workers  at  risk 
during  these  activities  include  in-housc 
building  maintenance  personnel, 
contract  maintenance  crews,  and  special 
trades  contractors.  Based  on  an  industry 
profile  by  CX3NSAD  [CONSAD,  1990].  " 
OSKA  estimates  that  anx-where  from 
128^67  workers  to  740.237  workers  an- 
potentially  exposed  while  performing 
routine  maintenance  activities  in  public, 
commercial  and  residential  buildings 

For  this  economic  impact  analysis. 
OSHA  assumed  that  owners  of  affected 
buildings  will  minimize  compliance 
costs  by  applying  maintenance 
personnel — whether  in-hr,use  or 
c;ontract— ^to  asbestos  projects  on  a  full- 
time  basis,  where  possible.  Under  this 
assumption,  the  absolute  number  of 
affected  workers  would  equal  the  lower- 
bound  estimate  for  the  population  at 
risk  (128.867  workers).  In  terms  of 
person-years  of  exposure  (number  of 
persons  exposed  over  a  year  of  oighl- 
liour  days),  the  lower-bound  pcpuiation 
at  risk  equates  to  25.771  full-time- 
erjuivalent  persons,  as  shown  in  Colun-.n 
;i  in  Table  3. 

Renovation,  maintenauce.  and  repair 
operations  contprise  a  significant 
portion  of  total  constniction  activity.  In 
1987.  a-ceipts  from  maintenance  and 
iep;iir  operaticms  alone  were  5.50.4 
♦  liilion.  oi  U)  percent  of  tot.d 


construction  receipts  jDopt.  of 
Commerce,  1990b]. 

Routine  maintenance  in  industrial 
facilitifs.  In  general  industry,  routine 
maintenance  and  repair  can  involve  the 
disturbance  of  asbestos-containint; 
materials  and  products  (ACM), 
including  such  products  as  gaskets,  pipe 
and  boiler  insulation,  electronic 
comiKjaents  and  sLnactural  building 
materials.  Asbestos  industrial  materials 
and  prcxlucts  are  most  widely  used  in 
(1)  theaianufacture  of  malt  Averages 
paper  products,  chemicals,  petroleum 
products,  glass  and  ceramics,  iron  and 
steel,  and  fahricated  metal  products:  (2) 
udejihone  communications:  (3)  elect.nc 
utilities;  and  (4)  other  public  utditis-s 
(gas,  water,  sanitary-  services). 
Otciupational  exposure  to  asbestos  fibens 
can  occur  among  maintenance  workers 
d;rec;tly  involved  in  disturbance  of  ACM 
as  well  as  among  production  workers 
ne.u-  the  maintenance  work  site. 

Fcir  this  final  analysis  of  the  costs  and 
benefits  of  the  revised  asbestos 
stanriard.  OSHA  identified  five  general 
types  of  routine  maintenance  in 
industrial  facihties.  listed  below. 

•  Gasket  removal  and  installation 

•  Boiler  removal  and  installation 

•  Pipe  removal  and  installation 

•  Miscellaneous  maintenance 

•  Miscellaneous  telecommunications 
maintenance 

Miscellaneous  maintenance  includes 
the  variety  of  building  maintenance 
(ceiling  work,  rooFmg,  drv-wall.  etc.) 
described  above  under  Routine 
Maintenance  in  Public,  Commercial, 
and  Residential  Buildings. 
Miscellaneous  telecommunications 
maintenance  includes  1)  removal  of 
elec:tronic  components,  particularly  bno 
card  resistors,  insulated  with  asbestos 
and  2)  plac:ement  or  removal  of 
commimications  wire  and  cable. 

Table  3  presents  the  range  of  workers 
in  general  industry-  potentially  exposed 
to  asbestos  during  routine  maintenance 
tasks.  In  this  impact  analysis.  OSH.A 
assumes  that,  to  minimize  comphance 
costs.  affec:ted  establishments  will 
concentrate  asbestos  maintenance  duties 
among  a  group  of  trained  specialists 
Shown  in  Column  3  in  the  table  arc 
OSHA's  estimates  for  full-time 
populations  at  risk  for  each 
maintenance  activity.  For  all  of  gentr;;! 
industry,  a  total  of  2.711  full-time- 
eiiuivalent  persons  perform 
construction-related  duties. 

(kistodial  work  in  public,  commercial 
and  re'^idrniial  buildings.  Asbestos 
exposure  in  public  and  conimc?rc:ial 
buildings  c:an  t«  cur  during  a  variety  of 
tiisks  involving  disturbance  of  asl»estos 
or  dslte.stos-containing  materials,  in 
iidditioii  to  routine  mainlenapcc 


activities  described  above.  Custodial 
work  in  buildings  with  ACM  can 
include  any  of  the  following  types  of 
activities:  sweeping:  cleaning:  dusting: 
mopping;  vacuuming;  stripping  and 
buffing  of  vinyl-asbestos  floor  tile;  and 
clean-up  after  asbestos  removal  or  other 
significant  asbestos  cwnstruction  work. 

A  recent  EPA-sponsored  study  of 
asbestos  exposure  among  custodial 
workeiii  in  Missouri  reports  frequency 
and  duration  of  custodial  activities 
(Wickman.  et  al.,  1992).  Modeling  a 
custodial  worker  profile  on  the  Missouri 
study  and  on  building  survey  data  from 
EPA,  OSHA  and  CO.NS.AD  estimated  the 
range  of  workers  potentially  at  risk 
(O.SHA,  1994).  OSa^  estimates  that 
anywhere  from  1.1  mUlion  to  3.7 
million  workers  are  at  risk  from  asbestos 
exposure  during  custodial  work. 

OSHA  believes  that  there  is  presently 
little  specialization  in  asbestos  custodial 
work  and  that  the  actual  number  of 
workers  at  risk  approximates  the 
average  of  the  lower-bound  and  upper- 
bound  number  of  workers.  In  terms  of 
person-years  of  exposure  over  work 
weeks  consisting  of  eight-hour  days, 
OSH.\  estimates  that  223,160  full-time- 
equivalent  workers  are  at  risk  during 
custodial  disturbance  of  asbestos  or 
asbestos-containing  materials. 

Custodial  work  in  industrial  facilities 
Custodial  work  in  industrial  facilities 
largely  resenibles  custodial  work  in 
public,  commercial,  and  residential 
buildings  and  was  identically  modeled 
by  CO.NSAD.  The  workforce  at  risk 
performing  custodial  activitit.-s  in 
industrial  facilities  ranges  from  143,355 
to  535.768  workers,  as  shown  in  Table 
3  Taking  the  average  of  this  range  and 
calculatii\g  the  full-time-equivalent 
population,  OSHA  estimates  that  31,442 
person-years  of  exposure  occur  in 
general  industry-  annuallv  during 
custodial  work. 

C.  Assessment  of  Regulator}-  and  Nan- 
.Repiiiatory-  Alternatives  Introduction 

The  declared  purjiosc  of  the  '^ 
Occupational  Safety  and  Health  (OSH) 
Act  of  1970  is  ••*    *'  *  to  assure  so  far 
as  possible  every  working  man  and 
woman  in  the  Nation  safe  and  healthful 
working  conditions  and  to  preserve  our 
human  resources  •   »   *■  Thus,  the  Act 
requires  the  Secretary  of  Labor,  when 
proniulgatmg  occupational  safety  and 
health  standards  for  toxic  materials  of 
hannful  physical  agents,  to  set  the 
standard  ■  •   •   »  that  most  adequately 
assures,  to  the  extent  feasible,  on  the 
biisis  of  the  best  available  evidence,  that 
no  employee  will  suffer  material 
impairment  of  health  or  functional 
capacity  *   •   *"  On  the  basis  of  this 
( f)ngrc>ssional  directive.  OSH.A  has 
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responded  to  the  Court  of  Appeals  bv 
issuing  a  final  revision  to  the  asbestos 
standard,  the  intent  of  which  is  to 
further  reduce  the  adverse  health  effects 
associated  with  occupational  exposure 
to  asbestos.  This  chapter  reviews 
regulator^'  and  non-regulatory 
alternatives  that  OSHA  considered  and 
found  to  be  inadequate  for  full 
remediation  of  the  occupational  hazards 
of  asbestos. 

Private  Markets  and  Occupational 
Health 

Economic  theory  suggests  that  the 
need  for  government  regulation  is 
greatly  reduced  where  private  markets 
work  efficiently  and  effectively  to 
allocate  health  and  safety  resources  The 
theory  typically  assumes  perfectly 
competitive  labor  markets  where 
workers,  having  perfect  knowledge  of 
job  risks  and  being  perfectly  mobile 
among  jobs,  command  wage  premiums 
that  fully  compensate  for  any  risk  of 
fulure  harm.  Thus,  theoretically,  the 
costs  of  occupational  injur>'  and  illness 
are  borne  initially  by  the  firms 
responsible  for  the  hazardous  workplace 
conditions  and,  ultimately,  by  the 
consumers  who  pay  higher  prices  for 
the  final  goods  and  services  produced 
by  these  firms.  With  all  costs 
internalized,  private  employers  have  an 
incentive  to  reduce  hazards  wherever 
the  cost  of  hazard  abatement  is  loss  than 
the  cost  of  the  expected  injury  or  illness. 
The  resultant  level  of  safety  and  health 
is  considered  "efficient"  in  the  sense 
that  it  minimizes  the  sum  of  the  costs 
of  hazard  prevention  and  of  injury  or 
illness.  Perfectly  competitive  labor 
marki'ts.  however,  do  not  exist  for  ijian\ 
industrial  markets.  OSHA.  therefore, 
beheves  that  it  must  take  appropriate 
actions  to  provide  greater  worker 
prottTtion  against  exposures  to  toxic. 
substances. 

Evidence  indicates  that  market  forces 
have  not  been  effective  in  reducing 
excessive  occupational  exposure  to 
asbestos,  thereby  contributing  to  the 
development  of  diseases  related  to  it.  In 
spite  of  the  hazards  associated  with 
asbestos,  the  social  costs  of  production 
have  not  been  internalized,  in  part 
because  of  market  imperfections  and  the 
existence  of  externalities.  Consequentiv. 
the  amount  of  protection  that  the  private 
market  will  offer  to  workers  differs  from 
the  socially  desired  level,  for  the 
following  reasons. 

First,  evidence  on  occupational  health 
hazards  in  general  suggests  that,  in  the 
absence  of  immediate  or  clear-cut 
danger,  employees  and  employers  have 
little  incentive  to  seek  or  provide 
information  on  the  potential  long-li;nn 
effects  of  exposure.  When  rele\  rmt 


infortnation  is  provided,  however, 
employers  and  employees  might  still 
find  informed  decision  making  a 
difficult  task,  especially  where  long 
latency  periods  precede  the  '  " 

development  of  disease.  Moreover,  if 
signs  wid  symptoms  are  nonspecific — 
that  is,  if  an  illness  could  be  job-related 
or  could  have  other  causes — omplovees 
and  employers  may  not  link  disease 
with  exposure. 

Second,  even  if  workers  were  fully 
informed  of  the  health  risks  associated 
with  exposure  to  asbestos,  many  face 
limited  employment  options.  Non- 
transferabihty  of  occupational  skills  and 
high  regional  unemployment  rates 
sharply  reduce  a  worker's  expectation  of 
obtaining  alternative  employment 
quickly  or  easily.  A  worker  employed  in 
resurfacing  automobile  brakes,  for 
example,  could  find  it  difficult  to  apply 
occupational  skills  to  a  new  job  in 
searching  for  a  safer  workplace.  In  many 
region*  of  the  country,  the  practical 
choice  for  workers  is  not  between  a  safe 
job  and  a  better  paying  but  more 
hazardous  position,  but  simply  between 
employment  and  unemployment  at  the 
prevailing  rates  of  pay  and  risk.  In 
addition  to  the  fear  of  substantial 
income  loss  from  prolonged  periods  of 
unemployment,  the  high  costs  of 
relocation,  the  reluctance  to  break 
family  and  community  ties,  and  the 
growth  of  institutional  factors  such  as 
pension  plans  and  seniority  rights  serve 
to  elevate  the  cost  of  job  transfer. 

In  addition  to  the  market 
imperfections,  externalities  nrsult  in 
employers  and  employees  settling  for  an 
inefficiently  low  level  of  protection 
from  toxic  substances.  For  the 
competitive  market  to  function 
efficiently,  only  workers  and  their 
employers  should  be  af.'"iH;ted  by  the 
level  of  safety  and  health  provided  in 
market  transactions.  In  the  case  of 
occupational  safety  and  health, 
however,  society  shares  part  of  the 
financial  burden  of  ocrupationailv 
induced  diseases,  including  the  costs  of 
premature  death,  excess  sickne.ss,  and 
disability.  Individuals  who  suffer  from 
occupationally  related  illni'ss  a.f-e  cared 
for  and  compensated  by  soc  ietv  through 
taxpayer  support  of  social  programs, 
including  welfare,  .Social  Securitv,  and 
.Medicare.  These  combined  factors  of 
labor  market  imperfections  and  the 
existence  of  externalities  prevent  the 
market  from  delivering  an  optimal 
supply  of  healthful  working  conditions 
in  industries  where  a.sbestos  hazards 
exist. 


Tort  Lidbility  and  Asb(>stos  Litigation 

Greater  refiancc?  on  the  u^e  of  liability 
under  tort  law  is  one  of  thi^  ex.iniples  of 


a  non-regulatory  alternative  identified 
and  set  forth  by  the  Office  of 
Management  and  Budget  guidelines  for 
implementing  Executive  Orders  12866 
and  12291.  Prosser  (Prosser,  1971] 
describes  a  tort,  in  part,  as  a  "civil 
wrong,  other  than  a  breach  of  contra»;t. 
for  which  the  coiut  will  provide  a 
remedy  in  the  form  of  an  action  for 
damages,"  although  he  says  that  "a 
really  satisfactory  definition  has  yet  to 
be  found." 

If  the  tort  system  effectively  applied, 
it  would  allow  a  worker  whose  health 
has  been  adversely  affected  by 
occupational  exposure  to  asbestos  to  sue 
and  recover  damages  from  the  employer. 
Furthermore,  the  tort  system  would  shift 
the  liability  of  direct  costs  of 
occupational  disease  from  the  workc^r  to 
the  firm  under  certain  specific 
circumstances.  The  tort  system  has  had 
limited  success  in  shifting  the  cost  of 
occupational  disease.  The  limitations  of 
the  system  are  discussed  in  the 
following  paragraphs. 

Asbestos  product  liability  litigation  as 
a  means  of  reducing  worker  exposure  to 
asbestos  has  proven  effective  in  some 
areas,  but  cumbersome  to  resolve.  The 
difficulties  are  inherent  in  the  litigation 
process  as  it  relates  to  asbestos  products 
and  in  the  nature  of  the  diseases 
associated  with  asbestos. 

With  very  limited  exceptions, 
however,  the  tort  system  is  not  a  viable 
alternative  in  dealings  between 
employees  and  their  employers.  All 
states  have  legislation  providing  that 
Workers'  Compensation  i&either  the 
exclusive  or  principal  remedy  availabk> 
to  employees  against  their  employers. 
Thus,  tort  law  can  only  be  applied  to 
third-party  suppliers  of  a  hazardous 
substance.  It  is  often  difficult,  however, 
to  demonstrate  cause,  which  is  a 
necessary  prerequisite  for  the  successful 
application  of  tort  liability  against  these 
suppliers. 

First,  knowledge  of  the  worker 
exposure  must  exist.  The  worker  and/ or 
the  physician  must  be  aware  of  both  the 
magnitude  and  duration  of  exposure  to 
asbestos  and  the  causal  link  between  the 
disease  and  the  occupational  exposure. 
Furthermore,  it  could  be  extremely 
difficult  to  isolate  the  role  of 
occupational  exposures  in  causing  the 
disease,  especially  if  workers  are 
exposed  to  many  toxic  substances. 
Second,  the  liable  party  must  be 
identifiable,  but  workers  may  have 
several  employers  over  a  working 
lifetime.  Third,  the  scientific  and 
medical  evidence  available  to  support " 
the  contention  that  the  disease  was 
caused  by  job-related  exposure  must 
withstand  judicial  standards  for  proof  of 
causality.  This  task  is  very  difficult 
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because  of  the  long  latency  periods 
associated  with  asbestos-related 
diseases. 

The  costs  associated  with  producing 
information  and  with  litigation  itself 
may  be  quite  substantial.  First.i 
information  is  a  public  good,  which 
means  that  once  produced  it  can  be 
transmitted  inexpensively  to  anv 
number  of  individuals  without 
diminishing  the  quality  or  quantity  of 
the  information.  It  is,  therefore,  difficult 
to  control  distribution  once  the 
information  is  produced.  A  producer  cf 
information  may  find  that  information 
produced  at  great  expense  can  be 
acquired  freely  by  potential  customers, 
and  that,  consequently,  the  market  for 
the  information  has  virtually 
disappeared.  As  a  result,  public  goods 
are  typically  underproduced  relative  to 
what  is  considered  economically 
efficient.  This  general  undersupply  of 
information  adversely  affects  the 
workers'  awareness  of  the  cause  of  their 
illness  and  thus  reduces  the  likelihood 
that  they  will  pursue  tort  liability  suits. 

Second,  legal  proceedings  impose 
costs  on  both  plaintiffs  and  defendants. 
Victims  of  torts  must  incur  legal  fees 
associated  with  bringing  about  court 
action.  In  deciding  whether  to  sue,  the 
victim  must  be  sure  that  the  size  of  the 
claim  will  be  large  enough  to  cover  legal 
expenses.  Ineffect,  the  plaintiff  is  likely 
to  face  substantial  transaction  costs  in 
the  form  of  legal  expenses.  These  are 
commonly  set  ate  33  percent 
contingency  for  the  plaintiffs  lawyer, 
plus  legal  expenses.  The  accused  firm 
must  also  pay  for  its  defense.  A  report 
prepared  by  the  Research  Triangle 
Institute  [RTI.  1982],  contains  some  data 
pertaining  to  legal  costs  and  the  size  of 
awards.  One  investigator,  for  example, 
found  that  an  average  ratio  of  legal  costs 
to  proceeds  was  37  percent  for  a  sample 
of  cases.  The  data,  however,  do  not 
separate  legal  fees  paid  by  the 
defendants  and  plaintiffs. 

The  majority  of  occupational  disease 
tort  activity  has  involved  workers 
exposed  to  asbestos.  These  emplovees 
could  avoid  the  exclusive  remedy  of 
Workers'  Compensation  by  suing 
suppliers,  whereas  asbestos  exposures 
are  best  controlled  by  employers. 

In  a  consolidated  class-action  case  in 
1990,  a  Texas  court  awarded  more  than 
S3. 5  million  in  compensatory  damages 
to  2.366  workers  who  had  been  exposed 
to  asbestos  in  refineries.  Punitive 
damages  were  to  be  awarded  on  the 
basis  of  gross  negligence  on  the  part  of 
the  suppliers  [Dallas  Morrring  News, 
1990). 

In  1993,  a  settlement  was  reached  in 
a  lawsuit  involving  future  personal 
injury  claims  against  20  asbestos 


product  manufacturers  represented  by 
the  Center  for  Claims  Resolution 
(Carlough  v.  Amchem  Products,  Inc).  It 
would  provide  $1  billion  over  the  next 
ten  years  to  settle  about  100.000  claims 
as  people  exposed  to  the  manufacturers' 
products  contract  asbestos-related 
conditions.  Payments  would  depend  on 
the  t>'pe  of  condition  and  attorneys'  fees 
would  be  capped  at  25  percent  of  each 
payment  [BNA,  1993].  The  settlement 
was  reached  by  parties  aware  of  the 
decades-long  impasses  in  asbestos 
litigation  that  have  frustrated  the  tort 
liability  process. 

It  is  unusual  for  insurance  and 
liability  costs  to  be  borne  in  full  by  the 
specific  employer  responsible  for  "the 
risk  involved.  For  firms  using  insurance, 
the  premium  determination  process  is 
such  that  premiums  only  partially 
reflect  changes  in  risk  associated  with 
changes  in  asbestos  or  other  hazardous 
exposures.  This  results  in  the  so-called 
"moral  hazard  problem,"  which  is  the 
risk  that  arises  from  the  possible 
dishonesty  or  imprudence  of  the 
insured.  As  thp  insured  has  paid  for  an 
insurance  company  to  assume  some  of 
his  or  her  risks,  he  or  she  has  less  reason 
to  exercise  the  diligence  necessary  to 
avoid  losses.  This  transfer  of  risk  is  a 
fundamental  source  of  imperfection  in 
markets. 

For  firms  that  self-insure  or  carry 
liability  insurance  with  a  large 
deductible,  the  costs  of  a  single  claim 
may  be  fully  borne  by  the  firm.  Ver>- 
small  firms,  and  large  firms  with  a  large 
number  of  claims,  however,  may  fail  to 
meet  the  full  costs  by  declaring 
bankruptcy,  as  has  happened  with  Johns 
Manville  and  other  former  asbestos 
producers.  The  attempts  at  financial 
restructuring  by  defendants  of  asbestos 
litigation  further  reduce  the  chances 
that  workers  who  contract  asbestos- 
related  diseases  as  employees  of  these 
companies  or  as  employees  of 
companies  that  used  their  products  will 
collect  compensation  [Washington  Post, 
1990]. 

Workers'  Compensation 

The  Workers'  Compensation  svstem 
came  about  as  the  result  of  perceived 
inadequacies  in  liability  or  insurance 
systems  to  compel  employers  to  prevent 
occupational  disease  or  compensate 
workers  fully  for  their  losses.  This 
system  was  designed  to  internalize  some 
of  the  social  costs  of  production,  but  in 
reality  it  has  fallen  short  of    • 
compensating  workers  adequately  for 
occupationally  related  disease.  Thus. 
society  shares  the  burden  of 
occupationally  related  adverse  health 
effects,  premature  mortality,  excess 
morbidity,  and  disability  through 


taxpayer  support  of  social  programs 
such  as  welfare.  Social  Security 
disability  payments,  and  Medicare. 

Government  Regulations  and  Rejected 
Alternative  Standards 

In  order  to  compensate  for  market 
imperfections  (some  of  which  are 
detailed  above),  a  number  of  federal  and 
state  regulations  have  been  promulgated 
in  the  attempt  to  improve  the  allocation 
of  resources.  While  some  of  these 
regulations  may  have  a  limiting  effect 
on  occupational  exposiires  to  asbestos. 
OSHA  does  not  beUeve  that  these 
regulations  obviate  the  need  for  an 
OSHA  standard  regulating  occupational 
exposure  to  asbestos. 

OSHA's  current  permissible  exposure 
level  (PEL)  for  asbestos  of  0.2  fibers  per 
cubic  centimeter  (f/cc)  does  not 
eliminate  all  significant  risk  to  workers. 
Given  the  recent  health  evidence  of 
carcinogenic  and  non-carcinogenic 
hazards,  OSHA  believes  that  to  fully 
protect  workers  it  is  necessary'  to  lower 
the  asbestos  PEL  and  establish  ancillary 
provisions. 

For  public,  commercial,  residential 
and  industrial  buildings,  OSHA 
rejected,  on  the  basis  of  cost  and 
feasibility  considerations,  alternative 
approaches  requiring  owners  to  conduct 
up-front  inspections  for  asbestos- 
containing  materials  or  to  inspect  before 
ACM  is  disturbed.  These  approaches 
have  also  been  examined  by  the 
Environmental  Protection  Agencv.  An 
analysis  by  EPA's  contractor  [Abt,  1992] 
projected  potential  compliance  costs  of 
S13.2  billion  to  $16.2  billion  for  an  up- 
front sur\-ey  approach  and  potential 
costs  of  $3.2  biUion  to  S14. 5  billion  for 
an  identifj'-before-disturb  option. 
OSHA's  approach,  instead,  specifies 
parameters  for  making  reasonable 
assumptions  about  the  presence  of 
asbestos-containing  materials  within 
building  components  and  notih  ing  and 
protecting  maintenance  workers, 
custodians  and  building  occupants  as 
prescribed  elsewhere  in  the  revised 
standard. 

D. Benefits  of  the  Revision  to  the  Final 
Asbestos  Standard  Introduction^ 

The  inhalation  of  asbestos  fiber  has 
been  clearly  associated  with  three 
clinical  conditions:  asbestosis. 
mesothelioma  (a  cancer  of  the  lining  of 
the  chest  or  abdomen),  and  lung  cancer. 
Studies  have  also  obser\ed  increased 
gastrointestinal  cancer  risk.  Risk  from 
cancer  at  other  sites,  such  as  the  lar>nx, 
pharynx,  and  kidneys,  is  also  suspected. 

Initial  exposure  limits  for  asbestos 
were  based  on  efforts  to  reduce 
asbestosis  which  was  known  to  be 
associated  with  asbestos  exposure.  The 
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reduction  in  cases  of  asbestos!  s, 
however,  resulted  in  workers  living  long 
enough  to  develop  cancers  that  are  now 
recognized  as  associated  with  asbestos 
exposure.  The  following  discussion  of 
the  benefits  associated  with  a  rediiction 
in  exposures,  therefore,  focuses  on  the 
number  of  cancer  cases  avoided  within 
the  exposed  work  force.  The  results  are 
expressed  in  terms  of  deaths  avoided 
because  these  cancers  almost  always 
result  in  death. 

Methodology 

OSHA  calculated  expected  benefits 
following  promulgation  of  the  final 
revised  asbestos  standard  for  workers 


employed  in  the  general  industry, 
shipyards,  and  construction  sectors.  In 
this  benefits  analysis,  the  following 
types  of  preventable  asbestos- related 
cancer  mortalities  were  evaluated:  (1) 
Preventable  lung  cancers,  (2) 
preventable  mesotheliomas,  and  (3) 
preventable  gastrointestinal  cancers. 
The  risk  assessment  used  to  d^ive 
OSHA's  estimate  of  the  number  of 
cancers  prevented  is  discussed  in 
Chapter  5  of  the  regulatory  impact 
analysis  of  the  1986  final  asbestos 
standard  [OSHA^  1986).  For  this 
analysis.  OSHA  updated  the  1986  risk 
assessment  to  include  1991  data  on  the 


gnnder  and  age  distribution  within 
affected  industry  sectors  (BLS,  1991) 
and  the  1991  mortality  rates  associated 
with  malignant  neoplasms  of  respiratorv 
and  intrathoracic  organs  (NCHS,  1993]." 
The  benefits  of  a  reduction  in  the  PEL 
depend  upon  current  exposure  levels, 
the  number  of  workers  exposed,  and  the 
risk  associated  with  each  exposure 
level.  OSHA's  estimates  for  current 
exposures,  the  number  of  full-time 
equivalent  workers  exposed,  and  the 
exposure  levels  after  compliance  with 
the  revision  to  the  final  rule  are 
presented  in  Table  5  for  general 
industry  and  shipyards  and  Table  6  for 
construction. 


Table  5.— Estimated  Occupational  Exposure  to  Asbestos  and  Reduction  in  Cancer  Risk  in  General  Industry 

AND  Shipyards  as  a  Result  of  the  Final  Revision  to  the  Standard 


Sector 


General  Industry: 
Primary  Manufacturing: 

Friction  Materials  

Gaskets  and  Packings 

Coatings  and  Sealants 

Plastics  

Services: 

Automotive  Repair 

Shipyards: 

Wet  Renxjval/Repair  ... 

Dry  Removal/Repair  .... 


Total 


Numtjer  of 
hjH-time- 

equivalent 
exposed 
workers 


1 ,4  ;5 

"     168 

1.181 

18 

126,750 

193 
48 


129,774 


Representa- 
tive expo- 
sure levels 
absent  res- 
piratory pro- 
tection (f/cc) 


0.1419 
0.0999 
a0970 
0.0638 

0,017 

0.42 
3.7 


Current  ex- 
posure level 
(f/cc). 


0.0390 
0.0430 
0.0420 
0.0540 

0.0170 

0.1162 
0.1889 


Level  of  ex- 
posure 
(t/cc)  after 
final  rule 


0.00651 
0.00718 
0.00701 
0.00902 

0.002d4 

0.00739 
0.01202 


deduction 

in  carx;ef 

deaths 


0.0510- 
0.b067 
0.0458 
0.0009 

1.9763 

0.0244 
0.0099 


2-12 


th^e'i^ntrSff"^"'  °*  ^^''  ^^^''^'  °^"^  o' Regulatory  Analysis,  based  on  CONSAD,  1990.  Table  3.2.  OSHA  1986,  Tabfe  V-l.  and 

Table  6.— Estimated  Occupational  Exposure  to  Asbestos  and  Reduction  in  Cancer  Risk  in  Constructicw  as 

.  A  Result  of  the  Final  Revision  to  the  Standard 


Sector 


New  Construction: 

Asbestos/Cement  Pipe  

AsDe,stos/Cement  Sheet  ... 
Asbestos  At)atement  and  Dem- 
oJition: 
Removal  of  High-Risk  Ma- 
terials. 
Asbestos  Encapsulation  ... 

Demolition  

General  Building  Renovation: 
DrywaH       Renovation/Re- 
rrwval  of  High-Risk  ACM. 

Drf*iai\  Renovation 

Built-up  Roofing  RerrxjvaJ  . 

Floor  Products  Removal  ... 

Routine  Maintenance  in  Public. 

Commercial  and  Residential 

Buiklings: 

Repair/Replace        Ceiling 

Tiles. 


Construction  classi- 
fication under  the 
,    final  standard 


in 


til.  IV 


Numt>er  of 
Full-time- 
equivalent  ex- 
posed workers 


1.162 

-1.215 


16.618 

1,615 
3,163 

10,250 

41,040 
2,235 
7,200 


725 


Potential 
mean  fit)er 

exposure 
with  minimal 

controls 
(f/cc) 


0.38 
0.2 


12.0 

0.22 
9.9 

3.4 

a.i5 

0.12 
0.495 


0.45 


Representa- 
tive fiber  ex- 
posure ab- 
sent res- 
piratory pro- 
tection (f/cc) 


0.035 
0.13 


3.09 

0.22 
0,61 

0.2061 

0.009 
0.03 
0.03 


0.027 


Mean  cur- 
rent expo- 
sure level 

(f/cc) 


0.0350 
0.1000 


0.1801 

0.0220 
0.0413 

0.1619 

0.1130 
0.0900 
0.0399 


0.0714 


Mean  expo- 
sure level 
after  final 
rule^f/cc) 


0.00253 
0.00723 


0.01042 

0.01890 
0.00069 

0.00936 

0.00654 
0.00625 
0.00022 


Q.00ia2 


Reduction 

in  cancer 

deaths 


0.044 
0.131 


3.246 

0.006 
0.149 

1.813 

5.061 
0.217 
6.331 


0.058 


Table  6.— Estimated  Occupational  Exposure  to  Asbestos  and  Reduction  in 

Cancer  Risk  in  Conrtri  irnow  ac 

A  Result  of  the  Final  Revision  to  the  Standard— Continued 

"~           ■ 1 — 

Potential 

Representa- 

Construction classi- 

Number of 

mean  fiber 

tive  fitjer  ex- 

Mean cur- 

Mean expo- 
sure level 

Sector 

fication  under  the 

Full-time- 

exposure 

posure  ab- 

rent expo- 

Reduction 

final  standard 

equivalent  ex- 

with minimal 

sent  res- 

sure level 

after  final 

tn  cancer 

posed  workers 

controls 

piratory  pro- 
tection (f/cc) 

(fee) 

rule  (f/cc) 

deaths 

(f/cc) 

■\ 

Repair/Adjust     Ventilation/ 
Lighting. 

III,  IV 

2,091 

0.31 

0.019 

1 

0.0319 

0.00081 

0.075 

Other  Work'  Atxjve  Prop 
Ceiling. 

III.  IV 

299 

0.31 

0.019 

0.0492 

0.00125 

0.017 

Repair  Boiler  

1,  III 
1  III 

1,126 

-    1.62 

0.07 

0.1624 

0.00939 

Repair  Plumbing 

Repair  Roofing 

Repair  Drywafl  

0.200 

II.  Ill 
II,  III 
II.  Ill 

1,126 

2.404 

3.576 

14,424 

1.62 
0.12 
0.15 
0.25 

0.07 

0.03 

0.009 

0.018 

0.1624 

'      0.0900 

0.1130 

0.0240 

0.00142 
0.00625 
0.00016 
0.00032 

0.210 
0.233 

Repair  Flooring 

Routine  Maintenance  in  Indus- 

0.467 
0.396 

trial  Facilities: 

' 

Removal/Install      Gaskets 
(Small). 

III 

378 

0.44 

0.05 

0.0386 

0.00045 

0.017 

Removal/Install      Gaskets 
(Large). 

II,  III     ' 

211 

0.44 

0.05 

0.0924 

0.00012 

0023 

Remove/Repair  Pipe  Insu- 
lation (Small). 

III 

169 

1.62 

0.07 

0.2730 

0.00014 

0.053 

Remove/Repair  of  Pipe  In- 
sulation (Large). 

1,  III 

79 

1.62 

0.07 

0.2730 

0.00005 

0.025 

Remove/Repair  Boiler  In- 
sulation (Small). 

III 

169 

1.23 

0.05 

0.0866 

0.00501 

0.016 

Remove/Repair  Boiler  In- 
sulation (Large). 

1,  III 

79 

1.23 

0.05 

0.0866 

0.00120 

0.008 

Miscellaneous         Routine 
Maintenance      Activities 

III,  IV 

312 

0.294 

0.03 

0.0618 

0,00036 

0.022 

(Small). 

- 

Miscellaneous        Routine 
Maintenance     Activities 

Ml,  III,  IV 

*    158 

0.294 

0.03 

0.0618 

0.00009 

0.011 

(Large). 

Miscel.          Telecommuni- 
cations Maint.  (Small). 

IV 

354 

0.31 

0.019 

0.0651 

0.00249 

0.026 

Miscel.-       Telecommuni- 
cations Maint.  (Large). 

II,  IV 

802 

0.31 

0.019 

0.0381 

0.00059 

0.035 

Custodial  WorV  in  Public/Com- 

IV 

223,150 

0.0459 

-0.0459 

0.00035 

11.764 

mercial/Residential  Buildings. 

Custodial    Wor1<    in    Industrial 

iV 

31,442 

0.0459 

=  0.0459 

0.00035 

Facilities. 

1 .657 

Building  Occupants  

11.664,000 

-0.0014 

0.00035 

14.172 

Total  

12.031,491 

40.48 

the^mlemkki^'  rSd'*"'®"'  °'  ^^^''  °^"^'  °^'^^°^  Regulatory  Analysis,  based  on  CONSAD,  1990,  Table  2.10,  OSHA.  1986.  Table  V-2.  and 
"  Estimated  cun'ent  exposures  for  this  population  exclude  the  application  of  respiratory  protection. 


OSHA  calculated  annual  preventable 
cancers  associated  with  the  revised 
standard  through  a  five-step  procedure. 
First.  OSHA  estimated  baseline 
occupational  exposure  levels— in  terms 
of  8-hour  time-weighted  average  fiber 
levels— for  all  affected  sectors  using 
data  from  the  record  and  from  previous 
asbestos  regulatory  impact  analyses. 
Then,  applying  the  OSHA/Nich'olson 
risk  assessment  model  to  baseline 
exposures  and  the  associated 
populations  at  risk,  OSHA  calculated 
baseline  cancers  among  affected 
.  workers.  In  the  third  step,  OSHA 
estimated  occupational  exposure  levels 
as  a  result  of  compliance  with  the  final 
standard,  using  assigned  protection 


factors  for  designated  controls.  OSHA 
then  projected  total  residual  cancers 
following  promulgation  of  the  standard. 
Finally.  OSHA  calculated  the  number  of 
compliancerrelated  preventable  cancers 
by  subtracting  the  number  of  residual 
cancers  from  the  number  of  baseline 
cancers. 

Occupational  Exposure  Profile 

For  each  sector  affected  by  the  revised 
asbestos  standard,  OSHA  assessed 
current  occupational  exposures  using 
data  from  past  regulatory  impact 
analyses  and  the  rulemaiing  records  for 
this  final  standard  and  for  previous 
OSHA  asbestos  standards.  Principal 
sources  of  exposure  data  for  this  final 
RIA  were  Economic  and  Technological 


Profile  Related  to  OSHA's  Revised 
Permanent  Asbestos  Standard  for  the 
Construction  Industry  and  Asbestos 
Removal  and  Routine  Maintenance 
Projects  in  General  Industr\-  prepared  bv 
OSHA's  contractor  CONSAD  Research  ' 
Corporation  [CXDNSAD.  1985];  Economic 
Analysis  of  the  Proposed  Revisions  to 
the  (DSHA  Asbestos  Standards  for 
Construction  and  General  Industrv.  also 
by  CONSAD  [CONSAD.  1990];  OSHA's 
1986  final  asbestos  regulator)-  impact 
analysis  (OSHA,  1986];  and  OSHA's 
regulatory  analysis  of  the  excursion 
limit  [OSHA,  1988). 

Average  exposures  and  the  range  of 
exposures  reported  in  CONSAD 
[CONSAD,  1985,  1990]  and  OSHA 


V 
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[19861  were  developed  from  a  review  of 
the  record  for  the  rulemaking 
proceeding  that  led  to  promulgation  of 
the  current  OSHA  asbestos  standard. 
Baseline  exposures  described  in  the 
literature  and  reported  by  CON  SAD  in 
1985  generally  reflected  the  use  of 
minimal  engineering  controls  and  the 
virtual  absence  of  respiratory  protection. 
These  baseline  exposures  were  reported 
by  OSHA  in  its  1986  RIA  and  served  to 
establish  baseline  risk  estimates  for 
affected  workers  prior  to  compliance 
with  the  final  standard  promulgated  in 
1986.  In  its  T986  RIA,  OSHA  assumed 
that  the  controls  implied  by  compliance 
with  the  1986  standard  would  result  in 
specified  rates  of  effectiveness  and 
would  lead  to  benefits  in  preventable 
cancers. 

In  this  final  RIA  for  the  revised 
asbestos  standard,  OSHA  developed  an 
exposure  profile  for  affected 
occupational  groups  using 
representative  data  from  the  1986  RIA, 
from  CONSAD  reports  (1985, 1990]  and 
from  the  rulemaking  record.  For  each 
affected  sector,  OSHA  estimated 
baseline  exposures  using  the  following 
assumptions:  (1)  Where  reasonable  and 
appropriate,  engineering  controls  and 
work  practices  assigned  in  the  1986  RIA 
were  assumed  to  be  in  current  use;  (2) 
where  engineering  controls  and  work 
practices  were  not  sufficient  to  reduce 
maximum  exposures  to  a  PEL  of  0.2  f/ 
cc  and  an  excursion  level  of  1.0  f/cc, 
OSHA  assumed  that  the  least-cost 
respiratory  protection  would  be  applied. 
OSHA's  baseline  exposure  profile  for 
.this  revision  to  the  asbestos  standard 
thus  reflects  industry  application  of 
controls,  work  practices  and  respirators 
to  achieve  permissible  limits  established 
under  the  OSHA  1986  and  1988 
rulemakings. 

Table  5  presents  average  baseline 
exposure  levels  for  general  industry  and 
shipyards  and  Table  6  presents  average 
baseline  exposure  levels  for 
construction.  Tables^^5  and  6,  in 
addition,  show  average  baseline 
exposure  levels  in  the  absence  of 
respiratory  protection  and  other  primary 
controls  and  work  practices  (Column  2 
in  Table  5.  Column  3  in  Table  6),  taken 
from  representative  data  in  the 
rulemaking  record  (see  [CONSAD,  1985] 
and  [CONSAD,  1984]).  Also  shown  in 
Table  6  are  representative  exposure 
levels  (Column  4)  in  the  absence  of 
respiratory  protection.  Fiber  levels  prior 
fo  respirator  use  were  estimated  by 
applying,  to  potential  mean  exposure 
levels  (Column  3).  protection  factors  for 
wet  methods,  glove  bags  and  other 
controls  judged  currently  in  use,  at 
hypothetical  application  levels  of  100 
percent. 


Mean  exposures  in  nearly  all  sectors 
are  estimated  to  be  at  or  below  tne 
current  PEL  and  excursion  limit, 
consistent  with  the  assumptions  in  the 
1986  RIA  and  1988  excursion  hmit 
analysis  of  100  percent  compliance  with 
the  final  standards.  For  most  of  the 
sectors  presented  in  the  tables.  OSHA's 
estimated  current  exposure  levels  were 
determined  by  applying,  to  baseline 
exposures  in  the  absence  of  controls, 
proteclion  factors  ranging  from  10  to 
1000.  adjusted  to  reflect  current 
applicttion  of  controls.  In  that  real- 
world  application  of  engineering 
controls  and  work  practices  is  under 
100  percent  in  nearly  all  asbestos 
construction  sectors,  mean  current 
exposure  levels  (Column  5)  can  exceed 
representative  (hypothetical)^  fiber  levels 
absent  respirators  (Column  4). 

Also  shown  in  Tables  5  and  6  are 
OSHA'«  estimated  exposure  levels 
following  the  final  revision  to  the 
standard.  OSHA  projected  exposure 
levels  for  each  affected  General 
Industry.  Shipyards,  and  Construction 
activity  by  applying  protection  factors  to 
average  baseline  exposures.  OSHA 
calculated  protection  factors  for  each 
activity  by  assuming  that  controls  have 
a  multiplicative  effect  in  reducing 
exposures,  that  is,  the  cumulative 
protection  provided  by  a  set  of  controls 
is  the  product  of  individual  protection 
factors.  OSHA  assigned  protection 
factors  to  all  significant  controls  and 
calculated  cumulative  protection  factors 
for  all  affected  sectors.  Cumulative 
protection  factors  were  then  appfied  to 
baseline  exposures  in  order  to 
determine  exposures  resulting  from 
compliance  with  the  final  revised 
standard.  As  shown  in  Column  3  in 
Table  5  and  in  Column  5  in  Table  6, 
projected  exposures  are  quite  low  (some 
below  the  level  of  detection), 
commensurate  with  the  high  degree  of 
protection  provided  by  the  controls" 
required  by.  or,  in  some  cases,  implied 
by  the  revised  standard. 

Estimates  of  Cancers  Prevented,  by 
Industry 

Benefits  to  workers  in  direct  contact 
with  asbestos.  Tables  5  and  6  present 
OSHA's  estimated  annual  benefits  to 
employees  affected  by  the  revised 
standard.  Quantified  benefits  represent 
the  total  of  avoided  cases  of  death  from 
lung  cancers,  mesothelioma,  and 
gastrointestinal  cancers.  In  general 
industry  and  shipyards.  OSHA  projects 
that  wider  use  of  engineering  controls, 
work  practices  and  respiratory 
protection  will  result  in  2.1  avoided 
cancer  deaths.  In  construction,  expected 
benefits  total  40.5  avoided  cancers.  Of 
these  total  avoided  deaths  resulting 


from  compliance  with  the  revised 
construction  standard.  26.3  deaths  will 
be  avoided  through  protection  of 
personnel  directly  exposed  to  asbestos- 
containing  material.  However.  OSHA's 
analysis  does  not  quantify  benefits 
among  those  workers  that  may  be 
secondarily  exposed  while  present  at 
sites  where  asbestos  work  is  being  done. 
Among  workers  secondarily  exposed  are 
construction  tradespersons — for 
example,  plumbers,  electricians,  and 
ceiling  tile  installers — whose  activities 
can  be  complementary  to,  or 
immediately  succeed,  asbestos  work. 
Since  OSHA's  revised  asbestos  standard 
will  reduce  ambient  asbestos  levels  at 
these  sites,  any  exposure  among  these 
workers  would  also.be  reduced. 

In  custodial  work  in  industrial 
buildings  and  in  commercial  and 
residential  buildings,  where  13.5 
avoided  cancers  are  projected,  estiinated 
baseline  average  exposures  (0.046  f/cc) 
lie  below  the  revised  PEL  and  are 
derived  from  data  in  the  asbestos 
exposure  literature  [Wickman,  et  al. 
1932].  OSHA's  estimate  of  current 
exposures  to  custodians  and  other 
building  service  workers  recognizes  that 
these  workers  may  not  be  receiving  the 
protection  afforded  other  "construction" 
workers  who  encounter  asbestos  on  a 
more  frequent  basis.  Service  workers 
may.  in  fact,  at  times  be  exposed  to 
asbestos  at  levels  exceeding  the  current 
PEL  and  excursion  limit.  OSHA  believes 
that  employees  performing  custodial 
duties  such  as  cleaning,  sweeping, 
dusting,  vacuuming  and  floor 
maintenance  presently  receive  minimal 
protection  from  asbestos  exposure.  This 
revised  asbestos  standard  explicitly 
addresses  risks  to  employees  performing 
custodial  tasks;  consequently,  in  this 
final  analysis  OSHA  examined  the 
occupational  risks  and  estimated  the 
expected  benefits  to  service  workers  in 
industrial,  commercial  and  residential 
buildings. 

Long-term  exposures  to  building 
occupants.  Data  from  the  asbestos 
exposure  literature  reveal  that  ambient 
outdoor  exposures  to  asbestos  are  quite 
low,  averaging  roughly  0.00007  f/cc. 
Regarding  indoor  exposures,  the  Health 
Effects  Institute — Asbestos  Research 
reports  that  for  1.377  air  samples  fit)m 
198  different  buildings  with  asbestos- 
containing  materials  (ACM),  mean 
exposures  were  on  the  order  of  0.00027 
f/cc.  with  90th  and  95th  percentiles  of 
0.0007  f/cc  and  0.0014  1/cc  (HEI-AR, 
1991). 

The  HEI-AR  report  indicates  that 
improper  handling  of  asbestos  fibers  can 
contribute  significantly  to  higher 
-pjtposure  levels  to  building  occupants, 
even  after  completion  of  all  asbestos 
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removal  jobs  at  a  building.  Of  18 
building  projects  where  interior 
perimeter  samples  were  taken,  asbestos 
levels  increased  in  12  buildings  after 
abatement.  The  higher  exposures  were 
attributed  to  leakages  in  glove  bags  and 
improper  work  practices.  While  the 
effect  of  these  removal  efforts  on 
exposures  varied  widely,  some 
exposures  increased  by  a  factor  of  750 
[HEI-AR.  1991,  p.  5-301.  In  at  least  one 
case,  a  building  with  previously  non- 
detectable  asbestos  levels  later  was 
found  to  have  detectable  levels  of 
airborne  asbestos. 

OSHA  believes  that  the  controls 
mandated  by  the  standard— such  as 
negative  pressure  enclosures,  wet 
methods,  critical  barriers,  and  HEPA 
vacuums,  to  name  a  few  of  the  more 
protective  controls— not  only  should 
help,  lower  exposures  to  employees 
working  in  and  around  them,  but  should 
also  be  nearly  100  percent  effective  in 
preventing  migration  of  stray  asbestos. 
Controls  required  by  the  revised 
standard  are  therefore  expected  to 
enhance  protection  of  service  workers 
and  building  occupants.  While  any 
building  owner  can  choose  to  have  ACM 
removed  from  a  property,  owners  of 
buildings  with  higher  concentrations  of 
asbestos,  and  therefore  greater  exposure 
potential  for  building  employees  and 
occupants,  are  relatively  more  likely  to 
opt  .for  removal. 

Low-level  asbestos  concentrations  can 
become  elevated  and  remain  elevated 
for  long  periods  of  time,  as  residual 
asbestos  is  disturbed.  Recent  long-term 
data  suggest  that  after  a  years  time, 
exposure  levels  cease  to  fall  and  may 
actually  rise  [Wail  Street  Journal.  1993). 
If  new  asbestos  fibers  are  continuaUy 
introduced  to  the  general  building 
environment,  background  asbestos 
levels  could  remain  elevated  and 
pnlenlially  increase. 

Based  on  the  Environni.^ntal 
Protection  Agency's  1984  sun.ny  of 
buildings  [EPA.  1984.1.  OSHA  estimates 
that  approximately  156  million 
maintenance  and  custodial  projects 
occur  annually  in  648,000  commercial 
and  residential  buildings  in  which 
friable  asbestos  nsav  be  disturbed 
[OSHA.  19941.  Buildings  containing 
friable  asbestos  constitute  le.ss  than  20 
percent  of  all  buildings  with  asbestos- 
containing  materials  and  are  believed  to 
have  the  highest  exposure  levels. 
Applying  data  from  the  Energy 
department  and  Census  bureau.  OSH--^ 
estimates  that  an  average  of  18 
employees  per  building  are  at  risk 
annually  from  stray  asbestos  exposures 
in  commercial  buildings  with  friable 
asljestos.  yielding  an  estimated  total 
population  of  11.7  million  employees 
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(648,000  buildings  x  18  employees  per 
buildmg)  [Dept  of  Energy.  1986;  Dept. 
of  Commerce.  19931.  In  this  analysis 
OSHA  assimied,  based  on  data  from 
HEI-AR  on  the  distribution  of  asbestos 
exposures  in  pubUc  buildings,  that 
higher-risk  buildings  have  a  mean 
current  baseline  exposure  of  0.0014  f/cc 
(95th  percenUle  of  HEI-AR  data),  in  the 
absence  of  OSHA-mandated  controls. 
OSHA  further  assumed  that  the  use  of 
OSHA  controls  would  lower. m§an  " 
background  asbestos  exposures  to  levels 
(0.00035  f/cc)  projected  by  OSHA  for 
custodial  workers.  Applying  these 
exposure  levels  to  the  asbestos  risk 
model.  OSHA  estimated  that  14.2 
cancers  would  be  prevented  annually 
among  building  occupants.  It  should  be 
noted  that  this  estimate  is  based  solely 
on  exposures  to  emphyees  working  in 
commercial  and  residential  buildings 
and  does  not  include  exposures  to 
residents  and  other  non-ewplovees. 
such  as  students,  who  may  also  be 
exposed  while  in  these  buildings. 

Othej- Health  Benefits 

Aabestosis.  Applying  p;-^and  post- 
regulation  exposures  to  the  asbesfo.Ms 
risk  model  detailed  in  the  1986  RJA. 
OSHA  estimates  (hat  compliance  with 
the  revised  final  rule  will  prevent 
appro.xjmalely  14  cases  of  disabling 
asbestosis  annually,  among  workers 
directly  exposed  to  asbestos  in  general 
industry,  shipyards,  and  construction. 
liT  additio.n.  non-quantified  benefits  of 
avoided  ca?es  of  asbestosis  are 
anticipated  for  building  occupants  and 
others  secondarily  exposed.  As  these 
cases  represent  disabilities  and  not 
deaths,  they  are  not  included  in  the  total 
estiinafed  benefits.  Asbestosis  ca.ses 
often  lead  to  tremendous  societal  costs 
in  terms  of  health  care,  worker 
productivity,  and  in  the  quality  of  1:> 
to  the  affected  individual.  Their 
prevention,  therefore,  would  have  .■* 
positive  economic  effect. 

Red  union  of  solvent  expoturr^s. 
Presently,  approximately  25  pert.ent  oi 
auto  service  establishments  rely  upon 
solvent  sprays  to  control  asbesf'os 
exposure.  The  most  commonly  useii 
solvent  has  been  l-l-l  tric.hlurorthane. 
a  neurotoxin.  OSHA  attempted  to 
establish  a  short-term  exposure  limit  for 
this  substance  in  the  1989  .Air 
Contaminants  rulemaking  [54  FR  2333), 
but  that  rulemaking  was  stayed  by  the 
courts  for  technical  reasons.  The 
revision  to  the  final  asbestos  rule,  by 
(iiscouraging  the  use  of  solvent  spray  as 
a  control  method,  will  prevent  peak 
trichloroethane  exposures  to  over 
150,000  workers.  Moreover,  l-l-l 
trichloroethane.  a  chlorofluorocarbon. 
has  been  linked  with  deplotif>n  of  the 


ozone  layer,  thereby  possibly 
contributing  to  develo|Mnent  of  skin 
cancers.  Partly  as  a  lesuh  of  this,  some 
automotive  service  estabUshxnents  have 
switched  to  a  spray  based  on 
perchloroethyiene,  a  flsnmable 
carcinogen.  OSHA  believes  that  as  these 
establirfmients  select  control 
technologies  that  are  feasible 
alternatives  to  solvent  spray,  there  will 
be  reduced  risks  of  cancer  and  fires 
(from  rags  contaminated  with  solvent) 
as  a  consequence  of  the  revision  to  the 
standard. 

Economic  Benefits 

Building  reoccupation.  Significant 
economic  benefits  may  be  derived  from 
lowering  asbestos  exposures  to  long- 
term  building  occupants.  The  more 
rapidly  that  building  owners,  whether 
pnvate  or  public,  can  put  their  asbmtos- 
contaminafed  building  areas  back  into 
use.  the  sooner  they-can  derive  explicit 
or  implicit  "rental"  value.  For  example, 
the  HEI-AR  report  discusses  an  asbestos 
abatement  job  at  a  college  building  with 
pre-abatement  exposure  levels  of  0.0002 
f/cc  (HEI-AR,  1991.  p.  5-37).  Shortly 
after  abatement,  exposure  levels  of  0  065 
f/cc  were  measured.  After  26  weclc;. 
exposure  levels  were  measured  at 
0.0008  f/cc.  Reoccupation  ocxrurred  after 
35  weeks,  when  exposures  had 
decreased  to  0.0004  f/cc  In  this 
example,  the  building  was  not  deemed 
usable  for  eight  months,  until  exposures 
b^-gan  to  approach  pre-aoatement  levels. 

EPA's  asbestos  National  Emission 
Standards  for  Hazardous  Air  PoHutarfts 
(NESH.\P)  require  that  asbestos  ha 
lowered  to  specified  levels  (although 
not  as  low  as  pre-abatement  level: ) 
before  certain'huildings  can  be 
reocrupied.  These  requirements  h^ve 
been  built  into  many  asbestos  Kbririfn-.cr.! 
contracts  for  liability  reasons.  OSH,\ 
calculated,  as  a  hypothetical  exa'nplo, 
that  if  reoccupation  of  portions  of  E  ,000 
office  buildings,  with  an  annual  rental 
value  of  SI  00.000  each,  were  delayed 
for  6  months  in  order  for  asbestos  levels 
to  settle,  there  would  be  a  deadweigl.t 
economic  loss  of  S250  mtllion  to 
buildir.g  owners  and  society. 

Asbestos  habilityujvings.  M 
discussed  in  the  section  on 
REGUL^  TORYASD  \0.\- 
REGCLATORY  ALTERNATIVES, 
asbestos  liabihty  has  become  a  major 
area  of  tort  htigation.  Roughly  $8  billkn 
has  been  spent  on  asbestos  litigation  in 
the  last  decade  [Wall  Street  Journal, 
1992:  OSHA,  1986).  The  dollar  amcrml 
of  awards  has  exploded  in  the  last 
decade.  Industry  observers  forecast  i.h.tt 
up  to  S80  billion  v«ll  be  spent  on 
asbestos  abatement  over  the  next  20 
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years,  largely  as  a  result  of  a  fear  of 
lawsuits  [Wall  Street  Journal.  1992]. 

Building  owners  commission  asbestos 
removal  in  an  attempt  to  eliminate,  or 
at  least  reduce,  the  probability  of  future 
lawsuits.  Although  the  Ukelihood  of 
future  lawsuits  is  uncertain,  building 
owners  presiunably  calculate  that  the 
"expected"  cost  o^such  lawsuits  would 
run  over  $4  billion  a  year,  on  average 
(using  the  20-year  forecast  given  above). 
If  an  individual  building  owner  spends 
$50,000  to  remove  the  asbestos  from  a 
building  to  avert  potential  future 
lawsuits,  the  owner  may  be  implicitly 
calculating  that  such  an  expenditure 
will  effectively  eliminate  a  5  percent 
chance  that  the  owner  will  have  to  pay 
out  over  $1  million  in  a  lawsuit. 

Unfortunately,  the  evidence  suggests 
that  such  attempts  to  reduce  the 
probability  of  lawsuits,  in  the  absence  of 
proper  protections,  may  be  in  vain.  As 
discussed  elsewhere  in  this  BENEFITS 
section,  recent  evidence  suggests  that 
such  removal  attempts,  in  the  absence  of 
proper  protections,  may  actually 
increase  bailding  occupants'  exposure 
to  asbestos  Ultimately,  exposure  to 
asbestos  is  the  impetus  for  lawsuits. 
While  it  m  ght  be  arguable,  from  an 
exposiue  standpoint,  that  the  building 
owner's  most  economical  choice  would 
be  to  encapsulate  existing  asbestos,  the 
path  of  minimizing  liability  is  driving 
many  building  owners  to  actually 
remove  the  asbestos.  It  appears  that 
successful  avoidance  of  liability  is 
guaranteed  only  by  taking  all  feasible 
measures  to  minimize  exposures  to 
occupants  during  removal.  Thus, 
spending  an  additional  S5.000  for 
worker  health  to  complete  a  550,000 
removal  operation  could  ultimately 
prevent  a  $1  million  lawsuit. 

This  analysis  suggests,  then,  that  the 
asbestos  standard's  requirements  for 
engineering  controls  and  work  practices. 
including  the  use  of  negative  pressure 
enclosures  and  other  isolation  efforts,  if 
successful  in  averting  lawsuits,  would 
have  a  market  value  of  upwards  of  S4 
billion  a  year  [the  minimum  value  of 
averting  lawsuits).  Note  that  there  need 
not  actually  be  over  S4  billion  a  year  in 
lawsuits;  the  market  behavior  of  owners 
willing  to  pay  for  asbestos  abatement 
simply  reflects  the  market  value  to  those 
owners  of  minimizing  the  likelihood  of 
lawsuits,  in  effect  acting  as  a  type  nf 
insurance  poUcy.  Moreover,  as 
discussed  above,  it  is  not  necessary  that 
such  efforts  be  100  percent  successful  in 
preventing  lawsuits — the  estimated 
effectiveness  in  reducing  the  probability 
or  value  of  potential  lawsuits  possesses 
considerable  value.  Additionally,  it  is 
not  necessary  that  such  controls 
dramatically  reduce  exposures  to 


building  occupants,  although  OSHA's 
analysis  indicates  that  they  will,  as  long 
as  it  is  established  that  all  feasible 
measures  were  taken  to  minimize 
asbestos  exposures  to  building 
occupants  so  that  owner  negligence 
cannot  be  the  grounds  of  a  lawsuit.  If 
instituting  the  asbestos  controls 
mandated  by  the  OSHA  standard  were 
only  marginally  effective  in  reducing 
the  probability  of  lawsuits,  say  by  10 
percent,  the  use  of  these  preventative 
measures  would  still  possess  a  value  of 
over  $400  million. 

Finally,  asbestos  removal  efforts 
reflect  concern  over  liability  claims 
from  building  occupants,  and  perhaps 
custodians  and  maintenance  personnel. 
It  does  not  include  the  value  of 
prevented  claims  from  workers  who 
must  remove  the  asbestos.  The  revised 
asbestos  standard  eliminates  significant 
risk  to  the  extent  feasible,  as  defined  by 
law,  and  thereby  minimizes  secondary 
liability  created  by  attempts  to  minimize 
primary-  liability. 

E.  Technological  Feasibility  and 
Compliance  Costs 

This  section  examines  the  _ 
technological  feasibility  and  estimated 
costs  of  compliance  for  the  final  revised 
asbestos  standard. 

Technological  Feasibility 

General  industry.  OSHA's  1986 
Regulatory  Impact  Analysis  [OSHA. 
1986)  described  in  detail  the  controls 
that  would  be  necessary  in  order  to 
achieve  a  PEL  of  0.2  f/cc  in  each  of  the 
affected  sectors  in  general  industrv'. 
OSHA  determined  that  compliance  with 
the  0.2  f/cc  PEL  was  feasible  through  the 
use  of  wet  methods,  engineering 
controls,  and  housekeeping  practices.  In 
addition,  for  the  following  operations 
compliance  with  the  PEL  of  0.2  f/cc  was 
generally  not  achievable  without  the  use 
of  respirators:  the  dry  mechanical 
process  in  A/C  pipe  manufacturing  and 
the  dry  mechanical,  wet  mechanical, 
and  nuclear  ripout  processes  in  ship 
repair.  Compliance  with  the  1.0  f/cc 
excursion  limit  promulgated  in  the  1988 
rulemaking  was  also  expected  to  lead  to 
occasional  respirator  use  in  high- 
exposure  activities  throughout  primary 
and  secondar\'  manufacturing  (OSHA. 
1988). 

For  the  revised  PEL  of  0.1  f/cc,  some 
manufecturing  operations  will  need  to 
supplement  engineering  controls  and 
work  practices  with  respiratory 
protection.  In  all,  2,345  workers  (or  less 
than  1  percent  of  the  682,685  workers 
exposed  in  all  affected  industry'  sectors) 
in  general  industr>'  are  expected  to  need 
respirators  at  least  part  of  the  workday 
in  order  to  maintain  exposures  below 


the  revised  PEL.  Since  all  affected 
employers  in  general  industry  will  be 
able  to  comply  with  the  proposed  PEL 
through  the  use  of  engineering  controls 
or,  where  necessary,  respirators,  OSHA 
concludes  that  the  proposed  PEL  is 
technologically  feasible. 

In  addition  to  respirators,  ancillary 
controls  will  also  be  needed  in  affected 
industr>7process  groups  as  a  result  of 
the  lowering  of  the  PEL.  These  controls 
include: 

•  Regulated  areas; 

•  Disposable  protective  clothing  and 
gloves; 

•  Changerooms  and  lockers; 

•  Shower  rooms; 

•  Lunch  areas;  and 

•  Annual  update  of  the  written 
compliance  program. 

All  ancill^  controls  required  by  the 
revised  general  industry  standard  are 
currently  in  extensive  use  throughout 
industry  and  are  therefore 
technologically  feasible. 

Paragraph  (k){7)  Care  of  asbestos- 
containing  flooring  material,  prohibits 
for  the  first  time,  sanding  and  high- 
speed (greater  than  300  RPM)  stripping 
of  floor  material.  This  new 
housekeeping  paragraph  also  requires 
that  burnishing  and  dry  buffing  of 
asbestos-containing  flooring  be 
performed  only  when  a  finish  on  the 
flooring  is  sufficient  to  prevent  contact 
with  ACM.  Evidence  from  the  record 
indicates  that  many  building 
maintenance  personnel  are  currently 
meeting  these  requirements  (Tr.  2/7/91 
at  4256-4270,  Ex.  7-91).  Therefore,  new 
Paragraph  (k)(7)  is  technologically 
feasible. 

Lastly,  the  final  revision  to  the  current 
standard  requires  certain  engineering 
controls  and  work  practices  for  brake 
and  clutch  repair  and  services.  These 
requirements  include  the  mandatory  use 
of  a  negative  pressure  encIosure/HEPA 
vacuum  method,  a  low  pressure/wet 
cleaning  method,  or  an  alternate  method 
capable  of  reducing  exposure  levels  to 
or  below  levels  achieved  by  the 
enclosure/HEPA  vacuum  method.  Brake 
shops  performing  fewer  than  six  brake 
or  clutch  repair  jobs  per  week  are 
permitted  to  use  Method  [Dl  Wet 
Methods  in  revised  Appendix  F  of 
1910.1001.  According  to  the  National 
Automobile  Dealers  Association,  both 
the  enclosure/HgPA  vacuum  method 
and  the  low  pressure/wet  cleaning 
method  are  currently  in  use  throughout 
the  automotive  brake  and  clutch  repair 
industry  (Ex.  7-104);  therefore,  the 
revised  control  requirements  for  brake 
and  clutch  repair  are  judged  by  OSHA 
to  be  technological  feasible. 

Construction.  The  evaluation  of 
technological  feasibility  in  construction 
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focused  on  the  various  combinations  of 
engineering  controls,  work  practices, 
and  respiratory  protection  necessary  to 
reduce  current  exposures  to  achieve 
compliance  with  the  final  PEL  of  0.1  f/ 
cc.  In  addiUon,  OSHA  examined  a 
number  of  engineering  controls,  work 
practices,  and  ancillary  requirements 
which  will  direclly  and  indirectly 
contribute  to  reducing  employee         > 
exposures.  Exposures  to  asbestos  in  the 
construction  industry  were  classified 
into  six  activity  categories: 

•  New  construction — including  the 
installation  of  asbestos/cement  [fUC]  pipe 
and  sheet.  New  construction  falls  under  Class 
III  asbestos  work  as  defined  in  the  revised 
asbestos  standard. 

•  Asbestos  abofement— including  both 
asbestos  removal  and  encapsulation  with  a 
polj-meric  coating,  or  enclosure.  Asbestos 
abatement  fialls  under  asbestos  work  Classes 
I  and  m  as  defined  in  the  revised  standard. 

•  De/neWifi'on— involving  asbestos  removal 
prior  to  the  demolition  of  all  or  part  of  a 
building  or  industrial  facility  that  contains 
asbestos  materials.  Demolition  falls  under 
asbestos  work  Class  I  as  defined  in  the 
revised  standard. 

•  General  building  renovation  and 
remodeling— induding  drj-wall  demolition 
involving  the  removal  of  pipe  and  boiler 
insulation,  Greproofing,  drywall  tape  and 
speckling,  acoustical  plasters,  transite  panels, 
built-up  roofing  and  flooring  products. 
Renovation  and  remodeling  generally  involve 
contact  with  generic  building  materials  and 
would  therefore  fall  under  asbestos  work 
Class  II  as  defined  in  the  revised  sta.ndard.  • 

•  Houtine  facility  maintenance  in 
commercial/residential  buildings  and  in 
general  industrj*-Mncluding  maintenance 
and  repair  activities  involving  disturbance  of 
asbestos  materials  and  products  (for  example, 
repair  of  leaking  steam  pipes,  ceiling  tiles, 
roofing,  drywall.  or  flooring;  or  adjusUnent  of 
HVAC  equipment  above  suspended  ceilings). 
Routine  maintenance  falls  under  Qass  III 
asbestos  work  as  defined  in  the  revised 
standard  when  asbestos-containing  materials 
(ACM)  are  disturbed  during  the  maintenance 
activity:  and  under  Class  IV  asbestos  work  as 
defined  in  the  revised  standard  when 
maintenance  involves  minor,  incidental 
contact  with  ACM. 

•  Gbstodial  WorAr— including  Sweeping, 
dusting  and  other  bouwkeeping  duties  that 
occasionally  expose  building  maintenance 
and  custodial  personnel  to  asbestos. 
Custodial  work  falls  under  Class  IV  asbestos 
work  as  defined  in  the  revised  standard. 

To  support  the  regulatory  impact 
analysis  for  the  1986  asbestos  standard. 
CONSAD  derived  baseline  exposure 
levels  for  each  construction  activity 
from  a  database  that  included  personal 
and  area  air  samples.  OSHA  inspection 
reports,  expert  testimony,  and  various 
published  reports  (CONSAD.  1990].  The 
technological  feasibiUty  assessments  for 
this  final  revised  standard  were 
influenced  by  expected  exposure 
reduction  following  the  promulgation  of 


the  1986  asbestos  standard,  and  by  a 
review  of  the  hterature.  including 
submittals  to  the  OSHA  docket  |H- 
033e). 

OSHA  determined  in  1986  that,  for  a 
variety  of  construction  activities,  it  was 
feasible  to  reach  the  current  PEL  of  0.2 
f/cc  through  the  use  of  available 
engineering  controls  and  work  practices 
(i.e.,  without  the  need  few  respiratory 
protection).  These  construction 
activities  included: 

•  Asbestos/cement  (A/C)  pipe 
installation; 

•  Asbestos/cement  (A/C)  sheet 
installation; 

•  Floor  products  installation; 

•  Plumbing  repairs  in  commercial/ 
residential  buildings; 

•  Floor  repairs  in  commercial/ 
residential  buildings; 

•  Gasket  removal  and  installation  in 
general  industry;  and 

•  Pipe  insulation  repair^  in  general 
industry. 

For  the  remaining  activities, 
respiratory  protection  was  necessary  in 
order  to  reach  the  current  PEL  of  0.2  f/ 
cc.  OSHA  assumed  that  employers 
would  choose  the  most  cost-effective 
approach  and  supply  their  workers  with 
half-mask  supplied-air  respirators  (or 
fuU-facepiece  supplied-air  respirators 
for  asbestos  removal  projei^)  in  order  to 
eliminate  the  need  for  exp«ure 
monitoring  [OSHA,  1986).  Thus,  in  the  ^" 
1986  RIA,  OSHA  assumed  that  workers 
in  many  higher-risk  construction 
activiUes  would  be  provided  supplied- 
air  respirators. 

OSHA  now  beheves  that  the  prior 
analjtical  assimiption  of  widespread 
use  of  supplied-air  respirators  may  not 
be  consistent  with  field  experience. 
OSHA  believesihat  suppUed-air 
respirators  are  us«i  in  many 
construction  activities — ^particularly 
removal  and  demolition,  where 
exposures  tend  to  be  highest  For  other 
construction  activities  where  peak 
exposures  are  generally  lower  and 
episodic,  many  abatement  and 
maintenance  personnel  appear  to  be 
complying  with  the  current  standard 
using  a  combination  of  engineering 
controls,  work  practices  and  hghter 
respirators. 

Construction  employers  also  appear  to 
meet  the  requirements  for  daily 
monitoring  (1926.58(f)(3)  in  the  current 
standard)  by  compiling  historical 
exposure  data  documenting  compliance 
with  the  current  OSHA  PEL  during 
representative  projects.  OSHA 
anticipates  that  some  construction 
employers  will  meet  the  requirements  of 
revised  Paragraph  (f)  Exposure 
assessments  and  monitoring,  through 
the  use  of  "selective  initial  monitoring  to 


establish  an  historical  exposure  data 
record,  which  can  form  the  basis  for 
4  achieving  all  necessary  requirements  of 
the  standard.  Where  exposures  may 
exceed  levels  documented  by  objective 
data,  additional  respiratory  protection 
may  be  necessary,  and  is  judged  by 
OSHA  to  be  technologically  fflisible 
based  on  field  experience  and 
information  in  the  rulemaking  record 
[Com.  1992;  HEI-AR,  1992). 

As  in  the  standard  for  general 
industn,',  OSHA  is  proposing  the 
prohibition  of  hi^-speed  sanding  and 
the  use  of  highly  abrasive  pads  during 
asbestos  f:oor  tile  work.  In  CONS/VD's 
1985  study  [CONSAD  1985}  and  in 
OSHA's  1986  RL\  [OSHA,  1986), 
exposures  during  floor  tile  installation, 
removal,  and  sanding  were  reported  to 
be  generally  below  0.2  fee  when  the 
recommendations  of  the  ResiUent  Floor 
Covering  Destitute  were  followed.  These 
recommended  practices  included  wet 
sweepinjg  and  handling,  and  the 
prohibition  of  power  sanding  and 
blowing  asbestos  dust.  OSHA  esthnafed 
current  exposures  in  floor  repair  at 
0.024  f/cc  under  the  assumption  that  the 
histitute's  recommended  practices  have 
been  adopted  by  a  majority  of 
estabhshments.  Therefore,  the 
prohibition  of  high-speed  sanding  in  the 
current  proposal  is  not  expected  to 
'  significantly  affect  floor  repair. 
With  the  final  PEL  of  O.l  t/cc. 
additional  respiratory  protection  may  be 
necessary.  Specificallv,  some  projects 
involving  A/C  pipe  installation,  A/C 
sheet  installation,  floor  removal,  floor 
repair,  large-scale  gasket  removal,  pipe 
repair,  and  custodial  work  in  industrial, 
commercial  and  residential  buildings 
would  require  the  use  of  half-mask 
respirators  to  meet  the  revised  PEL.  In 
addition,  drywall  demohtion  projects 
may  need  to  upgrade  their  respiratory 
protection  to  fuU-facepiece  negative- 
pressure  respirators  to  meet  the  lower 
permissible  exposure  limit. 

Assessing  current  re^irator  usage  and 
predicted  demand  imder  the  revised 
standard,  OSHA  concludes  that  nearly 
all  construction  activities  will  require 
respiratory  protection  during  at  least 
part  of  the  project-day  in  order  to 
comply  with  the  0.1  l/cc  PEL  Based  on 
the  lower-bound  exposure  estimates 
provided  in  the  literature  and  reported 
in  CONSAD  (CONSAD.  1990. 1985).  it 
appears  that  a  variety  of  routine 
maintenance  activities  and  some 
abatement  fcAjs  may  be  able  to  achieve 
the  proposed  PEL  of  0.1  f/cc  without 
respirators.  From  its  analysis  of  current 
exposures,  OSHA  anticipates  that  cmly 
in  small-acale  gasket  removal  and 
installation  will  respiratory  protection 
not  be  necessary  fca-  most  project-days. 
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The  other  incremental  controls 
necessary  to  comply  with  OSHA's  final 
asbestos  standard,  include  (depending 
upon  the  construction  activity): 

•  HEPA  vacuums  or  HEPA  vacuum/ 
ventilation  systems; 

•  Wet  methods; 

•  Glove  bags; 

•  Regulated  areas  (air-tight  or 
demarcated  with  caution  signs): 

•  Critical  barriers; 

•  Protective  disposable  clothing: 

•  Impermeable  drop  cloths; 

•  Decontamination  area  (adjacent  to 
regulated  area  or  remote  showers  and 
changerooms); 

•  Lunch  areas; 

•  Coiqpetent  person  supervision: 

•  Training; 

•  Medicalexams; 

•  Recordkeeping  (exposure 
assessment,  medical  exams  and 
training); 

•  Notification  of  building  owners  and 
employees  by  contractors; 

•  Notification  of  contractors  and 
building  occupants  by  building  owners; 

Based  on  information  in  the  record 
and  in  OSHA's  inspection  files,  OSHA 
observes  that  many  construction 
employers  currently  apply  these 
controls  in  varied  combinations  and  at 
varied  levels  of  utilization.  OSHA 
estimated  that  for  construction 
employers,  rates  of  current  compliance 
range  from  roughly  20  percent  to  80 
percent,  depending  on  the  control 
requirement  and  construction  activity. 
Therefore,  OSHA  believes  all  controls 
are  technologically  feasible  for  the 
appropriate  construction  activities.  In 
conclusion,  therefore,  OSHA  projects 
that  the  final  revisions  to  the  asbestos 
construction  standard  will  be 
technologically  feasible  because  all  of 
the  provisions,  including  the  lowered 
PEL,  can  be  met  using  existing 
engineering  controls,  respiratory 
protection  and  work  practices. 

Shipyards.  Historically,  exposure  to 
asbestos  in  shipyards  took  place  during 
shipbuilding  and  ship  repair.  At 
present,  the  majority  of  asbestos  activity 
aboard  maritime  vessels  involves  repair 
and  maintenance  of  machinery  and 
plumbing  with  asbestos  insulation.  Jn 
this  final  rulemaking,  the  revised 
asbestos  standard  for  shipyards. 
§  1915.1001,  applies  most  of  the 
requirements  given  in  the  revised 
asbestos  construction  standard. 

For  the  two  main  shipyard  activities 
affected  by  the  revised  asbestos 
standard — wet  removal/repair  and  dry 
removal/repair — comment  in  the  record 
[Ex.  7-77.  Ex.  7-85]  suggests  that 
employers  are  able  to  achieve  the 
revised  PEL  of  0.1  f/cc  through  the  use 
of  engineering  controls  and.  where 


necessary,  respiratory  protection.  The 
OSHA  Shipyard  Employment  Standards 
Advisory  Committee  [Ex.  7-77] 
commented  that  on  many  shipyard 
projects,  exposure  levels  have  been 
reduced  to  levels  considerably  below 
the  revised  PEL.  Moreover,  to  a  large 
extent  employers  appear  to  be  currently 
applyiOg  the  ancillary  controls  and 
work  practices  required  in  the  revised 
construction  standard  (and  applied  to 
the  revised  shipyard  standard)  [Ex.  9- 
23).  Therefore,  on  the  basis  of  evidence 
in  the  record.  OSHA  believes  the 
revised  shipyard  standard  is 
technologically  feasible. 

Compliance  Costs 

OSHA  estimated  the  costs  of 
complying  with  the  final  revisions  to 
the  asbestos  standard  for  general 
industry,  construction  and  shipyards. 
OSHA's  cost  assumptions  and 
methodologies  are  based  upon  an 
OSHA/CONSAD  technical  analysis  of 
the  final  rule  [OSHA,  1994];  OSHA's 
PRIA  (OSHA,  1990];  CONSAD's  final 
report  supporting  the  PRIA  [1990];  the 
rulemaking  record;  and  previous 
regulatory  analyses  performed  by  OSHA 
[OSHA.  1986],  CONSAD  [CONSAD, 
1985]  and  Research  Triangle  Institute 
(RTI,  1885].  _ 

Cost  data  fOT  control  mechanisms 
were  obtained  from  published  price  lists 
of  equipment  suppliers  and  from  other 
information  collected  by  OSHA  and 
CONSAD.  Wage  data  were  taken  from 
the  U.S.  Department  of  Labor's  Bureau 
of  Labor  Statistics'  Employment  and 
Earnings  (BLS,  1993a)  and  Employment 
Cost  Indexes  and  Levels  (BLS,  1993b). 
Unit  costs  are  expressed,  as  appropriate, 
on  a  par-establishment,  -crew,  -project, 
-worker,  project-day,  and  worker-day 
basis,  using  industry  profile  data 
presented  in  the  OSHA/CONSAD 
technical  analysis  [OSHA,  1994]  and  in 
CONSAD's  prior  analyses  (CONSAD, 
1990.  1985]. 

To  derive  estimates  of  the  annual 
incremental  compliance  costs  for  the 
revised  asbestos  standard,  the  estimated 
unit  cost  factors  for  the  controls  were 
multiplied  by  the  estimated  number  of 
required  control  resources.  In  order  to 
develop  net  annual  compliance  cost 
estimates,  these  gross  annual  cost 
estimates  were  then  adjusted  using 
estimates  of  current  application  of 
controls.  Costs  were  estimated  on  an 
annual  basis,  with  total  annual  costs, 
calculated  as  the  sum  of  annualized 
initial  costs  and  annual  recurring  costs. 
Initial  costs  were  annualized  over  the 
service  life  of  the  equipment  or 
administrative  activity,  at  a  discount 
rate  of  10  percent. 


The  section  below  presents  the 
estimated  costs  to  general  industry, 
followed  by  the  costs  to  construction 
and  to  shipyards. 

General  industry.  In  developing  the 
annual  compliance  cost  estimates  for 
general  industry,  unit  cost  estimates 
were  first  developed  for  each  of  the 
control  practices  and  ancillary  measures 
required  by  the  revised  standard  for 
each  of  the  industry/process  groups 
affected  by  the  proposed  standard.  The 
annual  compliance  costs  for  each 
affected  industry/process  group  were 
then  computed  by  combining  the  unit 
cost  data  with  the  number  of  units  of 
each  type  of  control  practice  needed  per 
year  to  achieve  compliance  with 
OSHA's  proposed  standard.  Compliance 
costs  were  also  adjusted  to  reflect 
current  compliance  with  the  required 
control  practices. 

Manufacturing.  The  industr\'/process 
groups  in  manufacturing  with  exposures 
above  the  revised  PEL  of  0.1  f/cc  will 
require  the  implementation  of  a  set  of 
uniform  control  practices,  including 
written  compliance  programs,  regulated 
areas,  respirators  (including  the 
respirator  unit,  accessories,  fit  testing 
and  cleaning),  disposable  protective 
clothing  and  gloves,  change  rooms  and 
lockers,  shower  rooms,  and  lunch 
rooms.  Other  controls,  while  necessary 
for  compliance  with  the  revised 
standard,  are  also  required  by  the 
current  asbestos  standard  and,  thus,  will 
not  create  an  incremental  burden. 
Controls  assumed  by  OSHA  to  be 
currently  in  place  include  periodic 
monitoring;  prescribed  methods  of 
compliance;  employee  information  and 
training;  medical  surveillance;  and 
recordkeeping. 

The  revised  asbestos  standard  for  . 
general  industry  imposes  new 
communication  requirements  for 
building  and  facility  owners.  In 
particular,  under  Paragraph  (j)(2)(ii), 
owners  are  required  to  maintain  records 
of  information  concerning  the  presence, 
location  and  quantity  of  asbestos- 
containing  material  (ACM)  and 
presumed  asbestos-containing  material 
(PACM).  Under  Paragraph  (j)(2)(iii), 
owners  of  buildings  and  fecilities  are 
required  to  inform  employers  of 
employees  who  perform  housekeepijig 
activities  in  the  presence  of  ACM  or 
PACM  of  the  presence  and  location  of 
the  ACM  or  PACM  in  the  area.  In  this 
regulatory  analysis  OSHA  treats 
housekeeping  and  custodial  activities  in 
general  industry  as  construction 
activities.  OSHA's  estimated 
compliance  costs  for  information 
requirements  pertaining  to 
housekeeping/custodial  activities  are 
discussed  below  in  the  section  on 
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compliance  costs  for  the  revised 
construction  standard. 

Brake  and  clutch  repair.  As  in  the 
existing  OSHA  asbestos  standard  for 
general  industry,  automotive  repair 
work  is  regulated  in  revised 
§  1910.1001.  In  Paraeraph  {f)(3) 
employers  performinMsix  or  more  brake 
or  clutch  jobs  per  well  are  required  to 
use  a  negative  pressuil  enclos'ure/HEPA 
vacuum  method,  a  low  pressure/wet 
cleaning  method,  or  an  alternate  method 
proven  to  achieve  results  equivalent  to 
those  for  the  enclosure/HEPA  vacuum 
method.  OSHA  assessed  the  extent  to 
which  control  practices  are  being 
apphed  during  brake  and  clutch  repair 
in  the  automotive  services  industry  and 
identified  the  additional  resources 
needed  to  reach  full  compliance  with 
the  revised  standard. 

Based  on  OSHA's  and  CONSADs 
assessment  of  current  industry  practice. 
OSHA  believes  that  only  a  small 
fraction  of  auto  repair  shops  perform 
fewer  than  six  brake  or  clutch 
inspections  per  week  [OSHA,  1994]. 
Thus,  OSHA  anticipates  that  few  shops 
will  qualify  for  the  exemption  from 
engineering  controls  mandated  in 
revised  Appendix  F.  OSHA  and 
CONSAD  [OSHA.  1994]  estimate  that  65 
percent  of  brake  shops  currently  use  wet 
methods  and  solvent  spray  systems 
during  brake  and  clutch  \vork.  Under 
the  revised  standard,  these  shops  would 
have  to  switch  to  one  of  the  fiber  control 
methods  permitted  in  Appendix  F. 

For  this  cost  analysis,  OSHA  assumed 
most  of  the  shops  currently  not  in 
compliance  with  the  revised  rule,  will 
adopt  the  low  pressure/ wet  cleaning 
method  as  the  least  expensive  option 
permitted  in  the  revised  standard. 
OSHA  estimates  that  incremental 
expenditures  for  equipment,  supplies 
and  labor  time  will  total  $11.2  million 
per  year. 

Comment  in  the  record  [Ex.  Ll  62-61 1 
points  to  the  potential  for  substantial 
cost  offsets  from  use  of  the  low 


pressure/wet  cleaning  method.  These 
cost  offsets  include  the  reduced  need  for 
solvent;  reductions  in  costs  associated 
with  housekeeping  and  with  laundering 
and  disposal  of  contaminated  rags  and 
other  articles;  and  improved  operating 
efficiencies.  Because  of  potential  cost 
savings,  use  of  the  low  pressure/wet 
cleaning  method  has  grown  in  recent 
years.  Moreover,  concern  over  the  effect 
of  1-1-1  trichloroethane  on  the  ozone 
layer  has  led  to  a  phase-out  of  the 
solvent,  forcing  brake  shops  to 
discontinue  use  of  the  solvent  spray 
method.  Of  concern  to  occupational 
heahh  specialists  is  the  regular  use  of 
solvents  among  a  workforce  with 
minimal  protection  from  exposures.  In 
sum,  OSHA  believes  that  cost  offsets 
and  envirorunental  and  health  concerns 
combine  to  mitigate  the  direct  costs 
facing  brake  shops  who  must  switch  to 
alternative  asbestos  control  svstems. 

Current  work  practices,  in  addition  to 
work  practices  in  automotive  services 
that  meet  the  revised  standard,  certain 
work  practices  that  were  required  by 
OSHA's  previous  standard  with  a  PEL  of 
2.0  f/cc,  and  are  required  by  the  current 
standard,  as  well  as  by  the  proposed 
revisions  to  the  current  standard  (e.g. 
wet  handling  and  the  collection, 
disposal,  and  labeling  of  wastes  in 
sealed,  impermeable  bags),  are  also  not 
identified  as  additional  costs.  OSHA 
believes  that  wet  methods  (to  the  e.xtent 
that  they  are  feasible),  and  the  use  of 
HEPA  vacuums  for  housekeeping  in 
priman,'  and  secondary-  manufacturing. 
are  already  widely  in  use. 

Total  costs  for  general  mdustrw  To 
derive  estimates  of  the  annual 
incremental  compliance  costs  for  the 
industrv'/process  groups  affected  by  the 
revised  general  industry-  standard,  "the 
estimated  unit  cost  factors  were  first 
multiplied  by  estimates  of  the  resources 
necessary  to  achieve  compliance  for  that 
industr\7process  group.  These  gross 
annual  cost  estimates  were  then 
adjusted  to  account  for  current 


1986) 


compliance  rates  which  were  first 
projected  in  the  1986  RIA  [OSHA, 
and  were  modified  as  a  result  of 
compliance  with  the  excursion  limit 
rule  in  1988  [OSHA,  1988]  and  eviden.  e 
from  the  rulemaking  record. 

For  each  of  the  manufacturing 
processes  in  the  affected  industries. 
CONSAD  estimated  the  number  of 
plants  with  exposures  above  the  re\  ismi 
PEL  of  0.1  f/cc  (the  number  of  plants 
needing  controls),  the  number  of 
processes  to  be  controlled,  the  number 
of  work  stations  to  be  controlled,  the 
number  of  workers  directly  exposed, 
worker-days  of  exposure  per  year,  and 
the  direct  worker-hours  of  exjposure  per 
.year.  These  estimates  are  based  on;  th>' 
number  of  establishments  in  each 
industry  sector,  determined  by 
CONSAD  from  information  presented  v.i 
EPA's  ban  and  phase-out  rule  [ICF. 
1988],  and  from  contacts  with  industry 
experts;  the  percentage  of  processes 
within  plants  with  exposures  above  the 
proposed  PEL  of  0.1  f/cc  and  requiring 
controls;  and  finally,  characteristics 
concerning  the  number  of  processes  jicr 
plant,  work  stations  per  process, 
workers  per  work  station,  and  the 
frequency  and  duration  of  each  pro<  ess 
in-these  affected  industries.  The 
resource  estimates  used  to  develop 
annual  compliance  costs  are  develo-ii 
in  detail  in  [CONSAD,  1990.  Table  ' 
3.11], 

Based  on  OSHA  end  CONSADs 
analysis  [OSHA.  1994;  CONSAD,  1990!. 
OSHA  estimates  that  annual  costs  of 
comphance  in  general  industry  will 
total  $14.8  million.  Table  7  presents 
compliance  costs  by  control  practice,  for 
each  industry  process,  for  the  indust.ry 
sector  as  a  whole,  and  for  all  of  gem^r.jl 
industry.  Examining  compliance  costs 
by  sector,  it  can  be  seen  that  the  largest 
compliance  expenditures  will  be  in  ouui 
repair  (Sll.2  million),  followed  bv 
friction  materials  (S2.2  million)  and 
coatings  and  sealants  (Si. 2  million). 


Table  7.— Estimated  Annual  Costs  of  Compliance  for  General  Industry  Sectors 


Industry/Process  groups 


Friction  Materials: 

All  

Introduction  

West  Mechanical 

Dry  Mechanical  .. 

Other  

Gasets  and  Packings: 

All  

Introduction  


Engineering 
controls 


0 
0 
0 
0 
0 

I 


Annual 
update  of 
written 
compli- 
ance pro- 
gram 


SI, 298 
325 
325 
325 
325 

350 

117 


Install 

regulated 

areas 


S712 
178 
178 
178 

178 

184 

61 


Half 
mask  car- 
tridge 
respirator 

with 
HEPA  fil- 
ter 


5826,124 
188.578 
227,695 
227,111 
182.7-50 

72,979 
36.782 


Dispos- 
able pro- 
tective 
clothing' 
gloves 


S675.61 1 
154,449 
186,486 
186,008 
149.667 

59,771 
30,125 


Ctiange 
rooms/ 
lockers 


339,772 
77,548 
93,634 
93,394 
75,147 

30,01 1 
15,125 


Shower 
rooms 


252.090 
57,544 
69,481 
69,303 
55,763 

22,269 
1 1 .224 


Lunch 
.  areas 


111.397 
25,428 
30,703 
30,624 
24,641 

11.066 
•  5.588. 


Total  anruai 
rncenental 

control 

costs 


S2.207.954 
504.050 
608,501 
606  942 
483,460 

••5t)''r'.l 
93.021 
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Table  7.— Esth^^ated  Annual  Costs  of  Compliance  for  General  Industry  Sectors— Continued 


Industry/Process  groups 

Engineering 
controls 

- 

Annual 
update  of 
written 
compli- 
ance pro- 
gram 

Install 

regulated 

areas 

Half 
mask  car- 
tridge 
respirator 

witti 
HEPA  fil- 
ter 

Dispos- 
able pro- 
tective 
clothing/ 
gloves 

Change 
rooms.' 
lockers 

Shower 

roonf« 

Luncti 
areas 

Total  annual 
incremental 

control 

costs 

West  Mechanical 

0 
0 
0 

0 
0 
0 

0 
0 
0 
0 
0 

11,165.431 
11.165,431 

117 

117 

0 

974 

974 

0 

13 
0 
0 

13 
0 

0 
2.635 

61 

61 

0 

565 

565 

0 

5 
0 
0 
5 
0 

0 
1,465 

13.428 

22,770 

0 

468,818 

468.818 

0 

1,168 
G 
0 

1,158 
0 

0 
1 ,369,090 

10,998 

18,649 

0 

383,971 

383,971 

0 

956 
0 
0 

956 
0 

0 

1,121,309 

5,522 

9,363 

0 

192,789 

192.789 

0 

480 
0 
0 

480 
0 

0 
563.002 

4.098 

6,948 

0 

143,059 

143,059 

0 

356 
0 
0 

356 
0 

0 
417,775 

2.040 

3.459 

0 

24,006 

24,006 

0 

149 
0 
0 

149 
0 

0 
146,639 

36.264 

Drv  Mechanical  .„ 

61.367 

Other 

0 

Coatings  and  Sealants: 

Al  ..™ - 

IniToduetion  

1,214,182 
1,214.182 

Other 

Plastics: 

All  

0 
3.128 

0 

West  Mechanical 

0 

Drv  Mechanical  

3.128 

Other       

0 

Auto  Repair. 

Dry  Mechanical  

11.165.431 

Total „ 

24.787.345 

Soufce:  U.S.  Department  of  Labor.  OSHA.  Office  of  Regulatory  Analysis,  based  on  OSHA,  1994 
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'  Comparing  costs  per  provision  along 
the  bottom  row  of  the  table,  incremental 
costs  for  engineering  controls  in  auto 
repair  represent  the  leading 
expenditure.  Other  controls  bearing 
significant  costs  are  half-mask 
respirators  ($1.4  million),  disposable 
protective  clothing  and  gloves  ($1.1 
million),  change  rooms  and  lockers 
($563  thotisand),  and  shower  rooms 
($418  thousand). 

For  secondary  manufacture  of  gaskets 
and  packings  and  secondary  auto 
remanufacturing.  where  exposures 
currently  are  below  the  revised  PEL. 
OSHA  anticipates  little  or  no 
incremental  costs.  Therefore,  impacts  on 
establishments  in  these  industry  groups 
will  be  insignificant. 

Construction.  Within  the  construction 
industry,  24  unique  activities  will  come 
-  under  the  scope  of  the  proposed 
revision.  These  construction  activities 
are  foimd  in  new  construction,  asbestos 
abatement  and  biiilding  demolition, 
general  building  renovation  and 
remodeling,  and  routine  facriity 
maintenance  and  custodial  v.-ork  in 
public,  commercial,  and  residential 
buildings  and  in  general  industry. 
Althou;^  the  construction  activities 
under  consideration  in  this  study  will 
require  the  implementation  of  different 
control  practices  and/or  combinations  of 
these  practices,  the  basic  characteristics 
of  available  control  practices  are 
relatively  uniform,  and  the  options  for 
combining  control  practices  in  the 
construction  industrj'  and  during 
routine  maintenance  and  repair 
■  activities  in  general  industry  are  limited 
in  number. 


The  control  mechanisms  considered 
in  this  analysis  include: 

•  Shrouded  tools  with  HEPA 
vacuuitts; 

•  HEPA  vacuum/ventilation  systems; 

•  HKPA  vacuums; 

•  Glove  bags; 

•  Critical  barriers  (including  the 
materials  and  labor  for  setting  up  and 
taking  down; 

•  Regulated  areas; 

•  Respirators  (including  the  respirator 
unit,  accessories,  fit  testing,  cleaning, 
and  training); 

•  Disposable  protective  clothing  and 
gloves; 

•  Impermeable  drop  cloths; 

•  Wet  methods  (including  the 
sprayer,  wetting  agent,  and  labor): 

•  Decontamination  areas  (or  clean 
changarooms); 

•  Lunch  areas; 

•  Training; 

•  Use  of  competent  person 
supervision; 

•  E.xposure  assessments  and 
monitoring; 

•  Medical  exams;  -     . 

•  Recordkeeping; 

•  Labeling  of  installed  asbestos 
products;  ^ 

•  Notification  of  building  owners  and 
employees  by  contractors;  and 

•  Notification  of  contractors  and 
huildirg  occupants  by  building  owners. 

Certain  work  practices  that  have  been 
required  since  OSHA's  earlier  asbestos 
standards  (e.g.,  wet  handling  and  the 
collection  and  disposal  of  waste  in 
sealed,  impermeable  bags)  are  not 
includi-'d  as  cost  elements. 

For  uach  major  provision  of  the 
revistxl  construction  standard,  below. 


OSHA  presents  cost  estimates  by  type  of 
engineering  or  administrative  control, 
work  practice  or  personal  protective 
equipment,  where  appropriate. 

(c)  Permissible  exposure  limits.  The 
revised  asbestos  construction  standard 
lowers  the  permissible  exposure  limit 
from  0.2  fiber  per  cubic  centimeter  to 
0. 1  fiber  per  cubic  centimeter  of  air  as 
an  eight-hour  time-weighted  average. 
The  revised  standard  retains  the  current 
excursion  limit  of  1.0  fiber  per  cubic 
centimeter  of  air  as  averaged  over  a 
sampling  period  of  thirty  minutes. 

After  reviewing  both  (1)  the  literature 
on  risk  to  asbestos  in  this  construction 
industry  and  (2)  the  earlier  OSHA 
rulemaking  record  (Docket  H-033c), 
CONSAD  (CONSAD.  1990,  Table  2.8] 
reported  representative  exposure  levels 
by  construction  activity  that  formed  the 
basis  of  OSHA's  risk  estimates  in  the 
PRIA.  CONSAD  presented  the  range  of 
exposvure  levels  in  the  absence  of 
respiratory  protection  for  each 
construction  activity.  From  the  raw 
exposure  data.  OSHA  (1986, 1990) 
developed  arithmetic  mean  estimates, 
against  which  the  proposed  PELs  were 
compared,  OSHA  then  assigned 
engineering  and  respiratory  controls  as 
required  and  implied  by  the  earlier 
rules. 

For  this  final  regulatory-  impact 
analysis,  OSHA  adjusted  CONSAD's 
baseline  (pre-1986)  exposure  levels  to 
reflect  likely  controls  applied  since 
OSHA  promulgated  final  asbestos  rules 
in  1986  and  1988.  In  adjusting 
exposures  fi-ora  baseline  levels,  OSHA 
attempted  to  represent  reafistic 
n-ductions  in  fiber  levels  under  a 
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regulatory  regime  consisting  of  a  0.2  f/ 
cc  eight-hour  PEL,  a  0.1  f/cc  eight-hour 
action  level,  a  1.0  f/cc  thirty-minute 
excursion  level,  and  ancillary  controls 
and  procedures.  OSHA's  adjusted 
baseline  exposures  were  presented  in 
Section  D. 

OSHA's  revised  PEL  is  expected  to 
lead  to  wider  use  of  respirators  in 
construction.  In  particular,  OSHA 
anticipates  increased  usage  of  half-mask 
and  full-face  cartridge  respirators  as  a 
result  of  the  revised  PEL.  For  some 
activities  where  average  exposures  are 
projected  to  be  below  the  PEL  due  to  the 
use  of  engineering  controls  and  work 
practices,  respirators  mav  be  necessar\' 
where  peak  exposures  occur.  OSHA 
conser\'atively  applied  half-mask 
cartridge  respirators,  with  a  protection 
factor  of  10,  where  peak  exposures  can 
exceed  ten  times  the  revised  PEL;  OSH.'\ 
applied  full-facepiece  cartridge 
respirators  for  activities  where  peak 
exposures  can  exceed  50  times  the 
revised  PEL.  In  all.  annual  respirator 
costs  will  total  $24.9  miUion.  Included 
in  this  total  cost  are  expenditures  for  the 
respirator  unit,  accessories,  filters, 
training  (costs  assigned  under  Paragraph 
(k)  Communication  of  hazards),  cleaning 
and  fit  testing. 

(d)  Multi-employer  worksites.  Revised 
Paragraph  (d)  expands  upon  the  current 
requirement  that  an  employer 
performing  asbestos  work  in  a  regulated 
area  inform  other  employers  on  the  site 
of  the  nature  of  the  employer's  work 
with  asbestos  and  the  existence  of.  and 
rules  pertaining  to.  regulated  areas.  In 
addition.  Paragraph  (d)  requires 

•  Abatement  of  asbestos  hazards  bv 
the  contractor  controlling  the  source  of 
the  contamination — (d)(2) 

-  •  Protection  of  employees  adjacent  to 
asbestos  worksite— (d)(3) 

•  Daily  assessment  by  adjacent 
employers  of  integrity  of  enclosures  or 
effectiveness  of  other  control  methods 
relied  on  by  the  primary  asbestos 
contractor— {d)(4) 

•  Supervisory  authority  by  general 
contractors  over  the  work  ofthe  asbestos 
contractor  on  the  asbestos  worksite — 
(d)(5). 

OSHA  anticipates  significant 
compliance  costs  for  three  of  the  four 
additional  requirements  in  the  revised 
paragr^h  on  multi-emplover  worksites. 
For  provisions  (d)(2)  and  (d)(3),  OSHA 
believes  that  compliance  with  the 
requirements  forPELs  (Paragraph  (c)) 
and  initial  exposure  assessment 
[Paragraph  (j)]  will  ensure  compliance 
with  these  areas.  Regarding  daily 
assessment  of  work  areas,  required  by 
(d)(4),  OSHA  considers  these  duties  to 
fall  under  the  supen,'ision  of  compotpht 
persons.  CompUance  costs  for 
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competent  persons  are  discu|sed  below 
under  Paragraph  (o). 

For  Paragraph  (d)(5).  OSJfA  assumes 
that  after  promulgation  of  the  revised 
standard,  asbestos  contractors  will 
achieve  full  compliance  and,  therefore, 
that  general  contractors  will  rarely  need 
to  exercise  authority  over  employee 
protection. 

(e)  Regulated  areas.  Paragraph  (e) 
specifies  the  controls  required  for 
construction  activities  designated  as 
regulated  areas.  OSHA  anticipates 
incremental  costs  for  all  construction 
work  defined  in  the  revised  standard  as 
Class  I,  II  or  III.  Incremental  costs  for 
regulated  areas  will  stem  from  the  need 
for  caution  and  warning  signs  and 
caution  tape  at  the  perimeter  of  work 
areas,  as  required  by  (e)(2)  Demarcation 
and  (k)(6)  Signs.  OSHA  anticipates  total 
costs  of  $15.8  million  for  caution  and 
warning  signs. 

(f)  Exposure  assessments  and 
monitoring.  Revised  Paragraph  (f)  alters 
current  requirements  for  initial 
exposure  monitoring,  periodic 
monitoring,  termination  of  monitoring, 
additional  monitoring,  employee 
notification  of  sampHng  results,  and 
observation  of  monitoring.  OSHA 
anticipates  that  following  promulgation 
of  this  revised  standard,  many 
employers  will  initially  raonl'tor  higher- 
risk  sites — under  conditions  of  full 
application  of  controls— in  order  to 
establish  compliance  with  the  revised 
PEL  of  0.1  f/cc.  Results  from  initial 
monitoring  can  be  used  as  historical. 
objective  data  for  compliance  purposes, 
consistent  with  revised  (f)(l)(iii) 
Negative  initial  exposure  assessment. 

To  estimate  monitoring  costs  in 
construction,  OSHA  assumed— for 
activities  where  objective  data  has  not 
been  established— that  employers 
conducting  Class  I.  II  or  III  wo'rk,  will 
purchase  monitoring  equipment,  train  a 
supervisor  to  conduct  monitoring,  and 
have  three  representative  exposure 
.samples  analyzed  by  a  laborator\-. 
OSHA  assumed  that  employers 
conducting  Class  IV  activities  will  hire 
an  outside  industrial  hygiene  technician 
to  monitor  workers  and  collect  three 
exposure  samples.  Basing  cost  analvsis 
on  these  assumptions.  OSHA  projects 
total  incremental  compliance  costs  of 
S40.1  million  for  exposure  monitoring. 

(g)  Methods  of  Compliance.  In  re\  ised 
Paragraph  (g)  Methods  of  compliance, 
OSHA  has  significantly  expanded  the 
.structure  and  content  of  the  regulatory 
text  in  the  current  standard.  Revised 
Paragraph  (g)  prescribes  specific 
engineering  controls  and  work  practices 
for  each  of  the  four  asbestos 
construction  classes  defined  in  the 
standard.  To  sati.sfy  the  requirements  for 


ancillary  controls,  employers  are 
expected  to  purchase  or  otherwise  ad..»pt 
the  following  types  of  controls  and 
practices:  HEPA  vacuum/ventilation 
systems;  HEPA  vacuums;  wet  methoil<;: 
airtight  (negative-pressure)  regulated 
areas;  drop  cloths;  mini  enclosures; 
critical  barriers;  and  glove  bag  systems 
(with  HEPA  vacuums).  Included  in  the 
cost  of  each  control  are  expenditures  for 
basic  equipment,  accessories, 
construction  supplies  (for  barriers  ci:i.i 
enclosures),  smoke  testers  (for  nogati\e- 
pressure  enclosures),  and  incrementd) 
labor  resources  needed  to  impleme.nt 
the  control,  to  smoke  test  (where 
necessar})  and  to  disassemble  the 
control. 

Incremental  compliance  costs 
associated  with  engineering  controls 
and  work  practices  are  anticipated  for 
all  construction  activities  affected  b\  the 
revised  standard.  The  combination  of 
controls  vary  by  activity,  depending  on 
current  exposure  levels,  the  extent  of 
current  compliance  assumed  by  OSH.^. 
and  the  construction  class  (as  defined  in 
the  revised  standard)  for  the  work 
activity.  OSHA  projects  Lhe  followinj; 
annual  compliance  costs  for  methods  .jf 
compliance: 

•  HEPA  vacuum/ventilation 
systems— $15.3  million 

•  HEPA  vacuums— $32.5  million 

•  Wet  methods— $55. 2  million 

•  Airtight  regulated  areas — $2.2 
million 

•  Drop  cloths— $13.8  mi lUon 

•  Mini  enclosures — $41. 6  million 

•  Critical  barriers— $22.2  million 

•  Glovebag  systems— $4.5  million. 
Ih)  Respiratory  protection.  Revised 

Paragraph  (h)  mandates  the  use  of 
respirators  under  particular 
circumstances  during  asbestos 
construction  work.  As  prescribed  in  ibe 
standard,  respirators  must  be  worn  ( 1 ) 
during  all  Class  I  work;  (2)  during  all 
Class  III  work  when  TSl  or  surfacing 
ACM  or  PACM  is  being  disturbed;  [3] 
during  all  Class  II  and  III  asbestos  jobs 
where  wet  methods  are  not  used  or 
where  insufficient  or  inadequate  data 
prevents  development  of  a  negativr? 
exposure  assessment;  or  (4)  in 
emergencies.  For  this  final  regulatorv 
impact  analysis,  OSHA  identified  an 
additional  need  for  respirators  in  new 
construction,  during  removal  and  re;>.>,r 
of  flooring  products,  during  routine 
maintenance  in  general  industry,  ar,d 
during  custodial  work  in  mdustrial. 
commercial  and  residential  buildings. 
Respirators  were  assigned  to 
construction  activities  where  baseline 
exposure  ranges  suggested  workers 
would  occasionally  exceed  the  revi-^'  ,i 
PEL.  Increnient.il  compliance  costs  !or 
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respirators  were  presented  above  under 
(c)  Pennissibie  exposure  limits. 

(i)  Protective  clothing.  Paragraph  (i)  in 
this  final  rulemaking  has  been  revised 
such  that  protective  clothing  will  be 
required  for  all  Class  I  activities  and  in 
Class  III  activities  where  thermal  system 
.  insulation  or  surfacing  ACM/PACM  is 
being  disturbed  in  which  a  negative 
exposure  assessment  has  not  been 
produced,  in  addition  to  the 
requirem^it  that  clothing  be,  worn  when 
the  PEL  or  excursion  limit  (EL)  is 
exceeded.  OSHA  anticipates  an 
additional  need  for  protective  clothing 
in  the  followiog  construction  activities 
where  workers  may  occasionally  exceed 
the  PEL: 

•  A/C  pipe  installation 

•  A/C  sheet  installation 

•  Remove  flooring  products 

•  Repair  flooring 

•  Custodial  work  in  industrial 
buildings 

•  Custodial  work  in  public, 
commercial  and  residential  buildings. 

OSHA  assumes  that  to  provide 
protective  clothing  to  employees  as 
required  by  the  standard,  employers 
will  minimize  costs  by  providing  to 
each  employee  one  set  of  disposable 
clothing  and  gloves  for  each  worker-day. 
For  disposal,  clothing  can  be  combined 
with  other  contaminated  waste  and 
sealed  in  impermeable  bags.  Summing 
incremental  costs  for  protective 
disposable  clothing,  OSHA  estimates 
total  costs  of  $17.9  million  associated 
with  revised  Paregraph  (i). 

(il  f/ygiene  facilities  and  practices  for 
employees.  Revised  Paragraph  (j) 
provides  for  decontamination  areas, 
equipment  rooms,  showers,  change 
rooms,  and  lunch  areas  for  Class  I 
activities.  Class  II  and  Class  III  activities 
may  conduct  decontamination  in 
adjacent  areas  on  impermeable  drop 
cloths,  with  clothing  and  equipment 
cleaned  *vith  HEP.^  vacuums. 
Decontamination  following  Class  IV 
activities  must  be  at  least  as  stringent  as 
required  for  the  class  of  activity  within 
which  the  Class  l\'  work  is  being 
performed. 

OSHA  anticipates  that  Class  I  hygiene; 
requirements  will  apply  for  the  first 
time  to  boiler  repair,  pipe  repair  and 
miscellaneous  maintenanca  in  general 
industry.  Annual  compliance  costs  will 
totatSS.S  million  for  equipment  and 
labor  involved  with  the  hygiene 
facilities  in  Class  I  work. 

Employers  can  decontaminate  Class  II 
and  Class  III  work  using  drop  cloths  and 
HEPA  vacuums,  controls  required  under 
(g)  Methods  of  compUance.  OSHA's 
estimated  costs  for  drop  cloths  and 
HEPA  vacuums  wer^  presented  above  in 
li.K  discussion  of  rev  i.sed  Paragraph  (gj. 


OSHA  assumes  that  decontamination 
following  Class  IV  work  conducted  in 
regulated  areas  will  be  provided  by  the 
priman,'  oontractor  at  the  job  site.  Costs 
for  decontamination  of  Class  IV 
employees,  then  would  be  captured  by 
the  total  decontamination  costs  for  the 
activity  in  the  regulated  area.  In 
addition.  OSHA  assumed  that  drop 
cloths  and  HEPA  vacuums  will  be 
needed  by  custodians  following  higher- 
risk  activities  outside  regulated  areas. 
Costs  for  drop  cloths  and  HEPA 
vacuums  were  presented  under  (g) 
Methods  of  compliance,  above. 

(kj  Communication  of  hazards. 
Revised  Paragraph  (k)  supplements  the 
e.xisting  hazard-communication 
requirements  in  the  asbestos  standard 
by  introducing  provisions  for 
notification  of  building  and  facility 
owners,  contractors,  employees  and 
building  occupants  of  the  presence, 
location  and  quantity  of  asbestos- 
containing  material  (ACM)  or  presumed 
asbestos-containing  material  (PACM). 
The  final  revisions  to  (k)  also  include 
training  requirements  that  mirror  the 
training  required  under  the  EPA 
ASHARA  legislation,  for  emploj'ecs 
working  around  ACM  or  PACM. 
Training  required  under  revised 
Paragraph  (k)  appears  to  strengthen  the 
content  of  training  required  imder 
existing  (k)  by  explicitly  referencing  the 
EPA  Model  Accreditation  Plan  (MAP) 
and  Operations  and  Maintenance  (O&M) 
worker  protection  training.' 

For  this  finairegulatory  impact 
aiialysis,  OSHA  identified  incremental 
compliaBce  costs  for  employee  training 
and  notifications  involving  building/ 
facility  owners,  construction  employers, 
construction  employees,  and  building 
occupants.  For  the  purpose  of  cost 
estimation.  OSHA  categorized  employee 
training  into  three  groups:  (1)  Classes  I 
and  II,  (2)  Class  HI.  and  (3)  Class  IV.*  For 
eacii  of  the  three  categories  of  training 
required  by  the  revised  standard.  OSH.A 
estimated  compliance  costs  as  follows: 

•  Class  I/II— $51.8  million 

•  Class  III— $35.9  milhon 

•  Class  IV— $22.6  million. 

In  that  OSHA's  training  requirements 
parallel  the  requirements  mandated  in 
EPA's  HAP  regulation,  OSHA  attributes 
to  the  EPA  regulation,  training  costs  in 
this  final  revibion  to  the  OSHA  asbestos 
construction  standard. 


5.;h.s:t;L;:>.-»-fof  Cldss  U  arti\  ilies  workiujj  witli 
Rpnt.'u  builriing  materials — training  suitable  to  thi- 
removsl  m  c!t<iUir'')ance  of  th.tt  category  of  building 
ni.tteri,!! 

"til.is,-  I  tr>ti:.i;ig  niis  asbumed  to  rixj*iire  a  total 
(j|  :\2  hinics.  vvtiereas  Class  II  t.'ai.'-.ir.g  was  .issumt-ti 
to  reqiiireti  total  pi  24  hours.  Tola!  costs  for  C'.'.iis". 
I  dDit  i:!j<»  II  TiiiiiiiiK  arHCiiinbinrcl  in  tills 


To  estimate  compliance  costs  of  the 
new  notihr^tion  requirements  in 
revised  Paragraph  (k).  OSHA  identified 
seven  unique  types  of  notifications. 
OSHA  assumed  that  notification  among 
affected  parties  could  involve  memos, 
phone  calls,  notices  or  other  lower-cost 
means  of  communication,  ranging  in 
labor  time  from  three  to  five  minutes  per 
project.  The  types  of  notifications  are 
given  below,  along  with  OSHA's 
estimated  total  annual  compliance  cost. 

•  Notification  by  contractor  to 
building  owner  prior  to  start  of  project — 
high-risk  ACM— S305  thousand 

•  Notification  by  contractor  to 
building  owner  prior  to  start  of  project — 
low-risk  ACM— S5.0  million 

•  Notification  by  contractors  to 
employees — $394  thousand 

•  Notification  by  contractor  to 
building  owner  regarding  asbestos 
remaining  in  building--$397  thousand 

•  Notification  by  building  owner  to 
building  occupants — high-risk  ACM — 
S61 2  thousand 

•  Notification  by  building  owner  to 
building  occupants — low-risk  ACM — 
S22,3  million    . 

•  Notification  by  building  owner  to 
all  contractors  in  building — 56. 1 
million. 

In  addition  to  requirements  for 
notification.  Paragraph  (k)(2)(iii) 
requires  owners  to  maintain  records  of 
all  information  indicating  the  presence, 
location  and  quantity  of  ACM  and 
PACM  in  the  building.  OSHA  estimated 
recordkeeping  costs  of  S9.7  million  to 
comply  with  revised  (k). 

(1)  Housekeeping.  Paragraph  (1)  is 
expanded  in  this  final  revision  to  the 
asbestos  construction  standard  to 
include  a  section  on  care  of  asbestos- 
containing  flooring  material.  Included 
in  the  new  section  are  a  prohibition  on 
sanding  of  asbestos-containing  material: 
work  practices  specifying  wet  methods 
for  floor  stripping  and  adequate  floor 
finish  for  burnishing  and  dry  buffing; 
and  a  requirement  that  dusting  and  dry 
sweeping  be  performd|^  with  HEPA 
vacuums.  OSHA  anticipates  incremental 
compUance  costs  associated  with  using 
wet  methods  and  HEPA  vacuums  during 
housekeeping  duties.  Costs  for  the  use 
;  of  wet  methods  during  custodial  work  is 
included  in  the  total  costs  for  wet 
methods  given  under  (g),  above,  and  are 
expected  to  be  $55.2  million.  Costs  for 
the  use  of  HEPA  vacuums  during 
custodial  work  is  included  in  the  total 
costs  for  HEPA  vacuums  given  iindcr 
(g),  above,  and  are  expected  to  be  S32.5 
million. 

(ml  Medical  surveillance.  Revised 
Paragraph  (m)  provides  that  medical 
exams  be  given  for  all  employees  whose 
expo.sures  exceed  the  PEL  or  excursion 
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limit  for  30  or  more  daj-s  per  year,  or 
who  are  required  by  the  standard  to 
wear  negative  pressure  respirators.  For 
this  final  RIA.  OSHA  recognized  the 
extent  to  which  medical  exams  are 
currently  provided  to  employees. 
Therefore,  incremental  costs  were 
estimated  only  for  employees  in  those 
construction  activities  which  previously 
did  not  qualify  for  medical  exams  but 
which  now  appear  to  meet  the 
qualifications.  Activities  qualifying  for 
medical  exams  under  the  revised 
standard  include  the  following  (along 
with  estimated  annual  compliance 
costs): 

•  A/C  pipe  installation— S59 
thousand 

•  A/C  sheet  installation— S61 
thousand 

Floor  removal— S828  thousand 
Floor  repair— $6.5  million 
Large-scale  gasket  removal  in 
general  industry— $702  thousand 

•  Pipe  repair  in  general  industr\'— 
S1.9  million. 

Estimated  compliance  costs  for 
Paragraph  (m)  include  costs  for  medical 
e.xams  and  for  recordkeeping.  In  all. 
$10.1  million  in  annual  costs  for 
medical  surveillance  are  expected  for 
affected  construction  activities. 

(n)  Recordkeeping.  Revised  Paragraph 
(n)  requires  that  employers  establish  - 
and  maintain  records  of  objective  data 
(in  compliance  with  (f)),  exposure 
measurements,  medical  sur\eillance, 
and  training.  Revised  Paragraph  (n)  also 


provides  for  availability  and  transfer  of 
records.  Incremental  recordkeeping 
costs  for  each  of  these  areas  were 
presented  above. 

(o)  Competent  person.  Paragraph  (o)  is 
a  new  section  of  the  construction 
standard  and  provides  for  competent 
person  training  and  supervision  for 
Class  I,  II,  and  III  activities.  Consistent 
with  the  distinctions  among  activity 
classes  in  (o).  OSHA  identified  two 
lex'els  of  competent  person  training: 
Class  I/II  and  Class  DI.  OSHA  estimates 
that  costs  for  annual  Class  I/Il 
competent  person  supervision  will  be 
$13. 5  million;  OSHA  estimates  annual 
costs  of  $6.0  million  for  Class  III 
competent  person  supervision.  OSHA's 
estimates  of  competent  person  training 
costs  are  based  on  an  analysis  by  EPA's 
contractor  Abt  Associates  [Abt.  1993],  of 
the  costs  and  benefits  of  the  EPA  Model 
Accreditation  Plan  regulation. 

In  addition  to  competent  person 
supervision,  the  revised  standard 
requires  that  the  person  evaluating 
compliance  methods  that  are 
alternatives  to  those  in  (g)  Methods  of 
compliance,  be  qualified  as  a  project 
designer  [(g)(6)(ii)].  OSHA  estimated  the 
costs  for  training  project  designers  for 
Class  I  activities.  At  an  annual  cost  of 
$171  thousand,  the  training  burden 
implied  by  this  requirement  is 
attributed  to  the  EPA  MAP  rogulation. 
which  provides  for  training  of  project 
designers  and  other  competent  persons. 

Table  8.-Annual  Incremental  Compliance  Costs  for  OSHA's  Revised  Asbestos  Standard  for  the 

CONSTRUCTION  ir.DUSTRY.  BY  CONSTRUCTION  CATEGORY  AND  CONTROL  REQUREMENT 

[1993  Doflars) 


Total  constructioo  costs.  Based  on 
OSHA's  preliminary  regulatory  impact 
analysis  [OSHA,  1990],  preUminary 
analysis  by  CONSAD  (CON  SAD,  19901. 
and  cost  analysis  of  the  revised  standard 
by  OSHA  and  CONSAD  [OSHA.  1994). 
OSHA  estimated  total  costs  of 
compliance  with  the  revised  PEL  of  0.1 
f/cc  and  the  ancillary  requirements 
pertaining  to  regulated  areas,  methods 
of  compliance,  respiratory  protectitm, 
hygiene  facilities,  communication  of 
hazards  and  competent  person  training. 
The  estimated  compliance  costs,  by 
control  requirement,  are  shown  inTabk' 
8  for  each  major  construction  sector. 
OSHA's  estimate  of  total  cost,  $476.4 
milhon,  is  the  average  cost  for  a  range 
of  construction  workers  potentially  at 
risk  in  each  of  the  activities  affected  by 
the  standard  (see  [CONSAD,  1990, 
Appendix  A]  and  [OSHA.  1994)).  This 
estimate  of  incremental  costs,  however, 
includes  the  training  costs — for  worker.s. 
supervisors,  project  designers  and 
competent  persons — that  would 
othenvise  be  incurred  throu^ 
compliance  with  the  EPA  Model 
Accreditation  Plan  regulation. 
Excluding  EPA-re!ated  training  coNts, 
OSHA  estimates  that  $346.5  million  in 
incremental  costs  are  attributed  to  the 
OSH.A  construction  standard.  Table  9 
presents  total  annual  compliance  costs 
by  construction  activity,  for 
requirements  unique  to  the  rpviM»d 
OSHA  construction  standard. 


Control  req!jire»»)ents. 


Stwouded  Tools  with  HE  PA 
Vacuums  

hEPA  VacuunWentilation  Sys- 
tem   

HEPA  Vacuums 

Wet  MeftvxJs  „ 

Regulated  Areas  (airtight,  cau- 
t'on  signs)  

Regulated  Areas  (caut,on  sigris) 

Drop  Cloms 

Mtm  Enclosure 

Crrticai  Barriers 

Glove  Bag  Systems  (with  HEPA 
Vacjums) 

Glove  Boxes  (negative  pressure) 

Water  Spray  Procedure 

Half-Mask  Carlndge  Respirator 
wrth  HEPA  Filter  

FLlt-Facepiece  Respiratof  with 
HEPA  Filter  „ 

Half-Mask  Supplied-Air  Res- 
pirator   

Powered  Air  Purifying  Respirator 

FuH-Facepiece  Supplied-Air  Res- 
pirator  


New  cor.- 
slrjctian 


Asbestos 

aba'ement 

and  derrioli- 

tion 


0 

66.2S9 
0 

0 

15.186 

5.627 

0 

0 

C 
0 
0 

215.632 

0 

0 
0 


0 

0 

231.880 


0 
■.0-J.631 

0 
217.689 

0 

0 

0 
0 


Renovation 

arxj  reTiod- 

fc'ing 


Rojtine 

mainie- 

nance  in 

public,  corv 

merciai  and 

restdential 

buildings 


PoU:n€  main»enarx;e  m  irv 
custnal  facilities 


Custodial  work 


C 
0 

2  915.085 

C 
590.382 
572.569 

0 
2  334.S30 

0 
0 
0 

5.142  456 

0 

0 
0 

0 


6.101,369 
0 


14.799.401 
12,323.518 
18.697,300 

'.8.679.270 

1 .595.562 
0 
0 

4.325224 

1  313,700 

'  0 

0 

0 


Sirail 


1.745  131 

0 

1.108.748 

0 

356,074 

485,548 

22,594.232 

981.128 

1  ,C89.599 
0 
0 

103,150 

0 

C 

0 


i'ge 


''■^3^s•.^at 


7>JS6,046 

0 

90.865 

2.202,151 

7C.977 

186.059 

330,464 

90.433 

1  162.580 
0 
0 

47.250 

0 

0 
0 


0 
0 

4.5 -£<  ,'36 

0 
C 
0 
0 
C 

0 
0 
0 

657345 

0 

0 
0 


i;omme»ciat 


Tcrtai 


0 

32.390,934 
35  612.066 

0 

0 
0 
0 
0 

0 
0 
0 

i2.590J'69 

Q 

0 

c 


15332  566 
32  467.232 
55222.651 

2202.151 
•5.632.020 
13.782253 
41.622,016 
22203,343 

4.507.137 
0 
0 

23.088.336 

1.815.700 

0 
0 
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Table  8.— Annual  Incremental  Compuance  Costs  for  OSHA's  Revised  Asbestos  Standard  for  the  \ 
Construction  Industry,  by  Construction  Category  and  Control  Requirement— Continued       _\ 

[1993  Dollars]  ""^-^ 


Control  requirements 


New  con- 
struction 


Asbestos 

abatement 

anddemoK- 

tion 


Renovation 

and  remodr 

eling 


Routine 
mainte- 
nance in 
putjiic,  com- 
mercial and 
residential 
txiikjings 


Routine  n^intertance  in  in- 
dustried  facilities 


Small 


Large 


Custodial  work 


Industrial 


Commercial 


Total 


Disposabta  Protective  Clothing 
tta  Glovea 

Deoontaminatton  Area 

OecorMminaUon  Area  (remote) 
(daHy  trailar  rantaO 

Daoontaminalion  Area— O&M  .... 

Lunch  Araas 

Training.  Classes  I  and  II 

Training.  Ctaaa  III 

Training.  Class  IV 

Competent  Persor>— Classes  I 
and  II „ 

Competent  Perso— Proiect  De- 


Compelenl  Person    Class  III 

Exposure  Monitoring  Onitial): 

Classes  t.  II  and  III 

ClaaslV 

Exposure  Monitoring  (addittonal) 

Exposure  Monitoring  (daiiy)  

Medical  Exams 

Labelling  o(  irtstaHed  astiestos 
products 

NotKlcation  by  Contractor  to 
BuikSng  OMmer— High-RlsK 
ACM  

NotifKatnn  t>y  Contractor  to 
BuikSng  Ownei^-Low-Risk 
ACM „ 

hMificatnn  by  Contractor  to  Em- 
ployees   

Notification  by  Contractor  to 
Building  0«nier  

Notification  by  Building  Owners 

'  to  BuHding  Occupants— High- 
RiskACM 

Notification  by  BuikSng  Owners 
to  BuiUing  Occupants— Low- 
Risk  ACM  

Notification  by  BuiMIng  Owners 
to  All  Contractors 

Recordkeeping  t>y  BuikSng  Own- 
ers   _ 


306,734 
0 

0 
0 

0 

0 

730.015 

0 


0 
79,518 

60.953 
0 
0 
0 

120.243 


2.297 
0 
0 


10.320 
2,812 
4.489 


0 
0 

0 
0 
0 
8,156,066 
1,765,151 
0 

336,078 

171,383 
0 

124.351 
0 
0 
0 
0 


255.474 

0 
39.777 
39.777 

500.611 

35.263 
20.853 
33.288 


1 ,542.240 
0 

0 
0 
0 
39.015.153 
0 
0 

7.676,841 

0 
0 

2.534,806 

0 

0 

0 

827.712 


3.089.621 
0 


0 
0 

0 
0 
0 
0 
1 1 ,970.925 
634,756 

4,526.017 

0 
'     0 

14.582,484 

0 

0 

0 

1,657,783 


128.549 
321.371 
321.371 


577,546 
157,393 
251.245 


Totals 


Totals  Net  of  EPA-Reiat- 
ed  Training  


1.621,325 


12.691,671 


65.0C9.669 


811.792 


2,262,991 


18.317,665 


4,748,303 
0 
0 

0 

21,337.003 
5,813.761 
9.280.442 


172,492.455 


143.891.671 


148.207 
0 
0 


285,450 

77.778 

141,188 


62.594 .296 


45,462.598 


0 
5.492,864 

0 

0 

0 

4.632,55V 

604.582 

200,519 

922.183 

0 
0 

5.665,859 

0 

0 

0 

965266 


49.774 

12.895 
33.313 
35.618 

1 1 1 .407 

55.051 
24.152 
J1.143 


1,052,339 
0 

0 
0 
0 
0 
0 
3,218,249 


0 
0 

651,090 
0 
0 
0 
0 


11.950503 
0 

0 

0 
0 
0 
0 
16,652,584 


0 
0 

0 
11.794,913 
0 
0 
0 


30,513,011 


24.153.177 


10,497,757 


7.279,509 


120.990.999 


104.338.415 


17.941,137 
5,492,864 

0 

0 

0 

51,803,782 

35.873,727 

22,615;494 

13,461,119 

171,383 
5,967,862 

27.554,307 

12,454,209 

0 

0 

10,113,889 


-      305.247 

5,040,250 
394,462 
-396,766 

612,018 

22,310,735 
6,096*749 
9,741,794 


476,411,184 


346,517,816 


Source:  U.S.  Dept.  of  Labor,  OSHA.  Office  of  Regulatory  Analysis,  based  on  OSHA,  1994r  CONSAD,  1990;  and  the  rulemalcing  record. 


Table  9.— Net  Compliance  Costs 
for  OSHA's  Revised  Asbestos 
Construction  Standard 

(By  Construction  Activity,  1993  Dollars] 


Construction  activity 

Annual  cost 

New  Constnxtion: 

A/C  Pipe  Installation  

$578,189 

A/C  Sheet  Installation  

233,602 

Atatenient  and  Dennolition: 

Removal 

1,089,688 

Encapsulation 

77,61 1 

Dennolition  

1 ,095,692 

Remodeling  and  Renovation: 

Drywall  Renovation 

4,697,904 

Remove  Roofing  Felts  & 

Coatings  

436,077 

Remove  Flooring  Products 

13,183,683 

TABLE  9.— Net  Compliance  Costs 

FOR    OSHA'Si  REVISED    ASBESTOS 

Construction  Standard — Contiri- 
ued 

[By  Construction  Activity,  1993  Dollars] 


TABLE  9.— Net  Compliance  Costs 
FOR  OSHA'S  Revised  Asbestos 
Construction  Standard— Contin- 
ued 

[By  Construction  Activity.  1993  Dollars] 


Construction  activity 

Annual  cost 

Routine  Maintenance  in  Put>- 
lic,  Commercial,  and  Resi- 
dential Buildings: 
ReOPir  cfiilina  tiles 

9  1 36  1 1 5 

Repr 
Othf 
Rep 
Rep 
Rep 
Rep 
Rep 

air  HV  AC/lighting 

'r  Work/Drop  Ceiling  ... 

air  Boiler  

air  Plumt)ing  

air  Roofing  

air  Drywall 

air  Flooring  

15,612,401 
3,937,675 
16,711,380 
21.730,412 
8,392,722 
23,276,376 
45,094.590 

Construction  activity 


Routine  Maintenance  in  In- 
dustrial Facilities: 
Remove  Gaskets   (Small- 

Scale)  ? 

Remove  Gaskets   (Large- 

Scale)  

Repair      Boilers      (Small- 

Scale)  ,. 

Repair     Boilers     (Large- 

Scale)  

Repair  Pipe  (Small-Scale> 


Annual  cost 


10.490.046 

2.113.420 

1,307,159 

14,134,324 
3,229,996 
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Table  9.— Net  C0MPLiAr4CE  Costs 
FOR  OSHA-s  Revised  Asbestos 
Construction  Standard— Contin- 
ued 

[By  Construction  Activity,  1993  DollafsJ 


Construction  activity 


Repair  Pipe  (Large-Scaie) 
Miscellaneous         Mainte- 
nance (S»T«al»-Scate)  . 

MisceUaneous         Mainte- 
nance (Large-Scaie) 

Telecommunications  Main- 
tenance (Sman-ScaJe)  ... 
TetecommunicatJons  Main- 
tenance (Large-Scate)  ... 
Custodial    WofK    in    Public, 
Commercial  and  Residen- 
tial Buikfngs 

Custodial  Work  in  Industrial 
Facilities  „ 

All  Activities ._.. 


Annual  cost 


2,574,361 

22,462,603 

4.602,548 

7,972.794 

728,523 

104,338,415 
7,279,509 


346,517,816 


Source:  U.S.  Department  of  Labor,  OSHA 
Office  of  Regulatory  Analysis,  based  on 
X3SHA,  t994:l»NSAD.  1990;  ig^d  ^rute- 
making  record. 

Shipyards.  The  revised  standard  for 
shipyards  largely  resembles  the  revised 
construction  standard.  OSHA  and 


CONSAD  [OSHA.  1994]  identified  two 
shipyard  activities— wet  removal/repair/ 
installation  and  diy  removal/repair/ 
installation  aboard  vessels — where 
significant  contact  with  asbestos  can 
take  place.  CONSAD's  cost  analysis 
assumes  asbestos  removal  will  be 
perfonned  by  abatement  specialists 
currently  complying  with  requirements 
in  the  existing  asbestos  general  industry 
standard  [under  which  asbestos  contact 
during  shipbuilding  and  repairing  is 
presently  regulated).  Specifically, 
abatement  speciaUsts  in  shipyards  are 
believed  to  be  currently  using  the 
following  cohtrols  at  near-100  percent 
lex'el: 

•  HEPA  vacuums 

•  Wet  methods  (where  feasible) 

•  Regulated  areas  with  caution  signs 

•  Respirators  (full-facepiece  cartridge 
respirators  and  full-facepiece  supplied- 
air  respirators) 

•  Disposable  protective  clothing  and 
gloves 

•  Decontamination  units 

•  Lunch  areas 

•  Training  (General  Industry- 
standard) 

•  Exposure  monitoring  (daily) 


•  Medical  Exams 

•  Written  compliance  plan. 

For  affected  shipyards,  OSHA's  cost 
analysis  assigned  engineering  controls 
and  work  practices  required  or  implied 
by  the  revised  asbestos  standard.  OSHA 
anticipjates  incremental  costs  associated 
with  airtight  regulated  areas;  drop 
cloths;  critical  barriers;  glove  bag 
systems;  worker  training  and  competent 
person  training  (Class  I);  initial 
exposure  monitoring  and  development 
of  objective  data;  and  notification 
requirements.  In  all.  OSHA  projects 
annual  incremental  compliance  costs  of 
approximately  S229  thousand  for  the 
shipbuilding  and  repairii^  sector.  Of 
these  costs.  $137  thousand  are 
associated  with  training  required  by  the 
EPA  Model  Accreditation  Plan 
regulation  mandated  by  the  ASHARA 
legislaUon.  Therefore,  net  OSHA-related 
annual  costs  for  ship  repair  under  the 
revised  asbestos  standard  are  expected 
to  total  approximately  $93  thousand 
(after  rounding).  Compliance  costs  kyt 
ship  repair  are  presented  in  Table  10  b\' 
control  requirements  for  affected 
shipboard  activities. 


TABLE  10.-EST,M*TE0  l«KREMENT*L  COMPLWNCE  COSTS  F0«  AFFECTED  SECTO«S  ,N  SHIPBUILDING  .ND  REP*,»NG 

Py  Activity  and  Control  Requirement.  1993  DoUars] 


HEPA  Vacuum/VentHation  System 

HEPA  Vacuums "'" ' 

WetMetfwds !.".'.".''.7" ' " 

RegulalBd  Areas  (airtght.  caution  signs) .!"! "  "' 

Regulaled  Areas  (caution  signs) 

Drop  Cloths .„„.„ _„  

Critical  Barriers Z"^ 

Glove  Bag  Systems  (with  HEPAVacuums)' """" 

Respirators  ._ „ _ 

Disposable  Protective  Clothing  and  Gloves 

Decontamination  Areas 

Lunch  Areas  ..; _ 

Training— Class  I  _ ■■■ 

Competent  Person  Training „ 

Competent  Person— Project  Designer  ... . 

Exposure  Monitoring  (initial)  

Exposure  Monitoring  (semi-annuaO 

Medical  exams— Inifal  and  Recurring 

M^S^**^  *^  Contractor  to  Facility  Ovmer-«'igh  Risk  ACM 

Notitkatjon  by  Contractor  to  Facility  Owner— Low-Risk  ACM 

Notificatkwi  by  Contractor  to  Employees  "' 

NotificatkMi  by  Contractor  to  Facility  Owner 

No^tion  by  Facility  Owner  to  Facility  Occupants-Hi^Ri;  ACM ' 

K!^!!°"  ^  t^^**  °*^  •^  ''*=**y  Occupants-Low-Risk  ACM 
Notification  by  Facility  Owner  to  Contractors 

Recordkeeping  by  Facility  Owner  ...„ ]'"'Z 


Wet  re- 
moval 
witti  re- 
pair arxf 
installa- 
tion 


-Totals 


7^36 
0 
0 
4,294 
0 
179 
385 
56.132 
0 
0 
0 
0 
105.280 
3.294 
1.680 
8,983 
0 
0 
89 
0 
15 
15 
187 
0 
7 
12 


Dry  re- 
moval 
witt)  re- 
pair arxl 
instafla- 
tion 


Totafs 


Totals  Net  of  EPA— Related  Training  _. 


I 


Source:  U.S.  Dept.  of  Labor.  OSHA.  Office  or  Regulatory  Analysis,  based  on  OSHA.  1994;  OSHA,  1986; 


187,790 


77,535 


0 
0 
0 
1,073 
0 
45 
96 
13,750 
0 
0 
0 
0 
26,270 
0 
0 
0 
0 
0 
22 
0 
4 
4 
47 
0 
2 
3 


41,316 


15.046 


7Z36 

0 

0 

5.367 

0 

224 

481 

69382 

0 

0 

0 

0 

131,550 

3294 

1.680 

8.983 

0 

0 

112 

0 

tg 

19 

234 

0 

9 

15 


229.105 


92,581 


and  RTI,  1985. 
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Aggregate  incremental  compliance 
costs.  As  described  above,  OSHA 
estimated  compliance  costs  associated 
with  the  revised  asbestos  standard  for 
General  Industry,  Construction  and 
Shipyards.  Total  annual  costs  for  each 
of  the  three  main  parts  of  the  asbestos 
standard  are  as  follows  (excluding  EPA- 
related  training  costs): 

•  General  Industry — $14.8  million 

•  Construction — $346.5  million 

•  Shipyards — $93  thousand. 
Simiming  compUance  costs  across 

affected  sectors,  OSHA  estimates  that 
annual  incremental  compliance  costs  of 
$361.4  million  will  result  following 
promulgation  of  the  rule. 

The  next  section  applies  these 
estimates  of  incremental  compliance 
costs  for  an  analysis  of  the  ecajiomic 
impacts  of  the  revised  asbestos 
standard. 

F.  Economic  Impact  and  Regulatory 
Flexibility  Analysis  Introduction 

OSHA  examined  the  impacts  of 
compliance  costs  on  payroll,  sales  and 
profits  for  firms  in  general  industry, 
shipyards  and  construction  affected  by 
the  revision  to  the  asbestos  standard. 
OSHA's  economic  impact  analysis  is 
presented  below. 

Data  Sources  and  Methodology 

OSHA  used  a  variety  of  financial 
indicators  and  soiut:es  of  statistical  data 
to  assess  the  impacts  on  the  affected 
industries.  Payroll  data  for  primary 
manufacturing  industries  and  real  estate 
industries  were  taken  from  County 
Business  Patterns,  1990  [Dept.  of 
Commerce,  1993).  Payroll  data  for 
construction  industries  were  taken  from 
the  1987  Census  of  Construction,  |Dept. 
of  Commerce,  1990b].  Data  on  sales 
were  obtained  from  Dun  and 


Bradstr^t's  Marketing  Information 
computer  database  [Dun  and  Bradstreet, 
1992a]  for  the  following  industry 
groups: 

•  Primary'  asbestos  manufacturing; 

•  Automotive  repair; 

•  Shipyards; 

•  Selected  groups  in  general  industry 
where  the  disturbance  of  asbestos 
during  routine  maintenance  falls  under 
the  construction  standard; 

Selected  real  estate  industries. 

Data  on  net  value  of  construction 
work  (a  statistic  approximating  the  sales 
volume  of  construction  firms)  for  the 
construction  sector  were  taken  from  the 
1987  Ctnsus  of  Construction  [Dept.  of 
Commerce,  1990bl.  OSHA  derived  pre- 
tax profit  rates  using  Dun  and  Bradstreet 
post-tax  return-on-sales  data  from  Dun's 
Insight  computer  database  [Dun  and 
Bradstreet,  1992b]  and  the  1987  tax 
code.  Pre-tax  profits  were  calculated 
using  a-formuld  that  contains  the 
marginal  corpoi^ate  tax  rates  for  1993. 

Impacts  in  General  Industry  and 
Shipyards 

Primary  manufacturing.  OSHA  has 
determined  that  the  following  four 
industries  in  primary  manufacturing 
would  be  affected  by  the  revision  to  the 
I  asbestos  standard:  SIC  3292.  Friction 
'  Materials;  SIC  3053.  Gaskets  and 
Packings;  SIC  2952.  Coatings  and 
Sealants;  and  SIC  3089,  Plastics.  OSHA 
has  corjcluded  that  there  will  be  no 
incremental  costs  for  the  secondary 
manufacturing  industries  identified  in 
the  preliminary  regulatory  impact 
analysis  because  these  manufacturers 
are  believed  to  have  already  achieved 
exposure  reductions  that  bring  them 
into  compliance  with  OSHA's  new  PEL 
of  0.1  f/cc. 


OSHA  compared  the  incremental 
compliance  costs  anticipated  for  the 
four  affected  primary  manufacturing 
industries  with  three  financial 
indicators:  (1)  Armual  payroll  per  firm. 
(2)  dollar  value  of  sales  per  firm  and  (3) 
pre-tax  profits  per  firm.  The  comparison 
with  annual  payroll  conveys  the 
magnitude  of  compliance  costs  relative 
to  labor  costs.  The  comparison  with 
sales  provides  a  measure  of  the  extent 
to  which  prices  would  rise  to  maintain 
profit  levels  if  a  firm  is  able  to  pass  100 
percent  of  incremental  costs  forward  to 
buyers.  If  firms,  for  competitive  reasons, 
are  unable  to  pass  costs  forward  and 
must  instead  absorb  the  full  impact 
internally,  pre-tax  profits  would  bp 
expected  to  fall.  The  comparison  with 
pre-tax  profits  thus  illustrates  the 
maximum  financial  impact  if  the  firm 
absorbs  100  percent  of  the  incremental 
compliance  costs. 

Table  11  presents  the  estimated 
impact  of  compliance  costs  in  relation 
to  annual  payroll,  sales,  and  pre-tax 
profits  per  plant  in  primary 
manufacturing.  Compliance  costs  asa 
percentage  of  sales  are  modest, 
averaging  0.6  percent  for  affected 
establishments  in  primary 
manufacturing  (Column  7).  However,  as 
shown  in  C(^umn  8  in  the  table,  profit 
impacts  areielatively  high  for  two 
sectors:  fi'ictfon  materials  (26.2  percent) 
and  gaskets  and  packings  (7.3  percent). 
For  reasons  given  below,  OSHA  believes 
that  profit  impacts  will  be  minimized  by 
the  ability  of  firms  to  pass  forward  costs 
to  consumers.  The  small  increases  in 
product  prices  (less  than  2  percent) 
necessary  to  cover  the  increased  costs  of 
production  would  be  unlikely  to  affect 
the  demand  for  these  products. 


.Table  11.— Estimated  Economic  impacts  in  General  Industry  as  a  Result  of  the  Revision  to  the  General 

Industry  Asbestos  Standard 


sic  industry 

Incre- 
mental 
cost  per 
plant 

Annual  payroll 
per  plant 

Annual  sales 
per  plant 

Pre-tax 
profit 
rate 
per 
plant 
(per- 
cent) 

Annual  pre- 
tax profits 
per  plant 

Com- 
pliance 

costs 

asa 
percent 
of  pay- 
roll per 

plant 

Conv 

pfiance 

costs 

asa 

percent 

of 

sales 

per 

plant 

Com- 
pliance 
costs 
asa 
percent 
of  prof- 
it per 
plant 

Average  Impacts  on  all  Establishments: 
Primary  Manufacturing: 
3292    Friction  Materials 

S88,318 

21,800 

16.189 

3,128 

32,057.964 
1,676,355 
1.591.747 
1.103,931 

55,607,900 
4,994.641 
6.950.262 
4,915.434 

-6.0 
6.0 
5.4 
6.3 

3337.040 
297,329 
372,085 
308,295 

4.3 
1.3 
1.0 
0.3 

1.6 
0.4 
0.2 
0.1 

26.2 
7.3 

i  A 

3053    Gaskets  and  Packings  

2952    Coatings  and  Sealants 

3089    Plastics 

1.0 

Averages  

Impacts  on  Small  Establishments: 
Prinrary  Manufacturing: 

3053    Gaskets  and  Packings  

2952    Coatings  and  Sealants 

33,128 

11.722 
10.275' 

1.154,988 

285.158 
112.239 

4,990.845 

1 .035,835 
1 .674,208 

6.2 

4.7 
4.3 

309,953 

48,339 
72,207 

1.8 
9.2 

0.6 

1.1 
0.6 

9.6 

24.2 
14  ? 
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TABLE  1 1  .-ESTIMATED  ECONOMIC  IMPACTS  IN  GENERAL  INDUSTRY  AS  A  RESULT  OF  THE  REVISION  TO  THE  GEN^a7 

INDUSTRY  ASBESTOS  STANDARD-Contlnued  otNtHAL 


SIC  industfy 


Averages 


Incre- 
mental 
cost  per 

plant 


10.389 


Annual  payroll 
per  plant 


226,595 


Annual  sales 
per  pl^ 


1 ,266.665 


Pre-tax 
profit 
rate 
per 
plant 
(per- 
cent) 


4.5 


Annual  pre- 
tax profits 
per  plant 


56,969 


Com- 
pliance 

costs 

as  a 
percent 
of  pay- 
roll per 

plant 


8.8 


Conv 

piiance 

costs 

as  a 

percent 

ot 

sales 

per 

plant 


0.7 


Conv 
pliance 
costs 
as  a 
perceni 
of  prof- 
It  per 
plant 


ISO 


JE-r^'-^'— -*-«^^^^^^^ 


As  evidenced  by  the  disappearance  of 
domestic  production  of  various 
asbestos-based  product  lines  (e.g..  A/C 
pipe  and  A/C  sheet)  over  the  last  several 
years  and  the  dramatic  reduction  in  the 
production  of  other  products  (e.g., 
asbestos-containing  plastics),  many 
former  producers  and  consumers  of 
asbestos  are  increasingly  substituting 
other  materials  for  asbestos.  The  market 
forces  behind  increased  substitution 
appear  to  be  related  to  legal  issues,  such 
as  liability,  and  regulatory  concerns, 
such  as  the  attempted  Envirorunental 
Protection  Agency  asbestos  ban,  rather 
than  strictly  the  effect  of  product 
substitution.  Even  whon  asbestos-based 
products  are  much  cheaper  than  non- 
asbestos-based  products,  demand  and 
supply  are  shifting  away  from  asbestos- 
based  products. 

Primary  manufacturers  appear  to  have 
the  latitude  to  raise  prices  on  their 
products  in  the  short  run.  but  may 
substitute  away  from  asbestos  entirely 
in  the  long  run.  In  the  friction  materials 
industry,  substitute  products  can  be 
difficuh  to  develop,  suggesting  a  limited 
cross-elasticity  of  demand  that  permits 
costs  to  be  fairly  easily  passed  along  to 
consumers.  For  other  industries,  since 
the  substitution  of  inputs  generally 


occurs  at  the  site  of  formerly  asbeslos- 
.  based  production,  any  incremental 
economic  impacts  from  this  rule  should 
be  minimal. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  OSHA  also  examined 
the  impacts  on  small  establishments  in 
primary  manufacturing  to  determine  if 
they  would  be  adversely  affected  by  the 
final  standar<i.  Using  data  for  firms  with 
19  or  fewer  employees.  OShL^  compared 
compliance  costs  with  annual  pavroll, 
sales,  and  pre-tax  profits  for  affected 
industries  identified  as  containing  small 
establishments.  The  affected  industries 
include  small  firms  producing  asbestos 
gaskets  and  packings  in  SIC  3053, 
Gaskets,  Packing,  and  Sealing  Devices 
and  producing  asbestos  coatings  and 
sealants  in  SIC  2952,  Asphalt  Felts  and 
Coatings.  OSHA  has  determined  that 
there  are  currently  no  small  producers 
of  asbestos  friction  materials  and 
asbestos  plastics. 

Small-firm  impacts  for  primary 
manufacturing  are  shown  in  Table  1 1 . 
Under  a  full  cost-pass-through  scenario. 
OSHA  projects  that  compliance  costs 
would  be  1.1  percent  of  sales  for  gaskets 
and  packings  and  that  compliance  costs 
would  be  0.6  percent  of  sales  for 
coatings  and  sealants.  Costs  as  a 


percentage  of  pre-tax  profits,  shown  in 
the  last  column  of  Table  11.  are 
significantly  higher,  suggesting  that 
severe  profit  reductions  could  be  felt  by 
any  small  firms  unable  to  pass  forward 
incremental  compliance  costs.  However, 
as  discussed  above,  OSHA  believes 
these  firms  will  be  able  to  pass  along 
most  of  the  costs  of  compliance  by 
raising  prices  and  will  therefore  suffer 
minimal  economic  impact. 

Automotive  repair.  Economic  impacts 
in  establishments  performing 
automotive  brake  and  clutch  repair, 
presented  in  Table  12,  are  expected  tu 
be  minor  as  a  result  of  compliance  with 
the  revised  standard  for  general 
industry.  As  a  percentage  of  sales, 
cOhipliance  costs  average  0.01  perconl 
for  industry  overall  and  for  affected 
small  establishments.  As  for  the  worst- 
case  financial  impact,  compliance  costs 
as  a  percentage  of  profits  would  a\  erage 
0.21  percent  for  all  of  industry  and 
would  average  0.26  percent  for  small 
establishments  On  the  basis  of  these 
impact  estimates.  OSHA  has  thereforo 
concluded  that  overall  impacts  in 
automotive  repair  will  be  modest  and 
that  there  will  be  no  significant 
differential  effect  on  small  businessi^s  as 
a  result  of  the  final  standard. 


TABLE  12.— ECONOMIC  IMPACTS  RESULTING  FROM  THE  REVISION  TO  THE  ASBESTOS  STANDARD, 

Performing  Brake  and  Clutch  Repair 


FOR  Establishments 


SIC  industry 


Average  Impacts  on  all  Establishments: 

Brake  and  Clutch  Repair: 

551     New  and  Used  Car  Dealers  . 

554    Gasoline  Service  Stations  .... 

753    Automotive  Repair  Shops  .... 

Averages 

Impacts  on  Small  Establishments: 
Brake  and  Clutch  Repair: 
551    New  and  Used  Car  Dealers  . 


Stry 

Conv 

pliance 

cost 

per. 

firm 

1 

Sales  per  firm 

Pre-tax 
profit 

1 ■ 

Pre-tax 

profit 

rate 

(per- 
cent) 

Conv 
pliance 

costs 

as  a 

percent 

of 

sales 

Com- 
pliance 
costs 
as  a 
percent 
of  prof- 
its 

S34 
34 
34 

34 

34 

S9.577.6i  2 

939,870 

223,06^ 

^347.958 

•"      2.589.089 

S129.551 
23,220 
12.810 
27.269 

30,460 

1.4 
2.5 
5.7 
4.4 

•..2 

■0.00 
0.00 
0.02 
001 

000 

0.03 

0.'5 

0:26 

0  21 
O-:- 

'iiU52    Federal  Register  /  Vol.  59.  No.  153  /  Wednesday,  August  10,  1994  /  Rules  and  Regulations 

Table  i  2.— Economic  Impacts  Resulting  From  the  Revision  to  the  Asbestos  Standard,  for  Establishments 

Performing  Brake  and  Clutch  Repair— Continued 


1 

Com- 

Com- 

Com- 

Pre-tax 

pliance 

pliance 

sic  industry 

- 

pliance 
cost 

Sales  per  firm 

Pre-tax 
proftj 

profit 
rate 

costs 
as  a 

costs 
asa 

per 

(per- 

percent 

percent 

firm 

cent) 

of 
sales 

of  prof- 
its 

554    Gaaoiine  Service  Stations , 

34 

669.395 

16,538 

2.5 

0.01 

0.21 

34 

197,139 

11.321 

5.7 

0.02 

0.30 

AveraQes ~. 

34 

467,607 

13.916 

4.5 

0.01 

0.26 

Sotrces:  U.S.  Dept  of  Labor,  OSHA.  Offioe  or  Regulatwy  Analysis;  Dun  and  Bradstreet  1992a.  1992b;  U.S.  Department  of  Commerce,  1993. 
•  Impacts  presented  as  0.00%  are  projected  to  be  Ijelow  0.01%. 


Ship  repair.  The  impacts  of  the 
revision  to  the  asbestos  standard  on 
establishments  involved  in  ship  repair 
are  expected  to  be  minimal.  Table  13 
shows  that  average  price  impacts  would 
be  0.07  percent  for  all  establishments 
and  would  be  0.1  percent  for  small 


establishments  if  firms  were  able  to 
charge  increased  operating  costs  to  their 
customers,  i.e.,  ship  owners.  At  the 
opposite  extreme  in  terms  of  potential 
financial  impact,  compliance  costs  as  a 
percentage  of  profits  would  average  0.8 
percent  for  firms  of  all  sizes  in  ship 


repair  and  would  average  1.2  percent  for 
small  firms  in  ship  repair.  Thus,  OSHA 
has  concluded  that  there  will  be  no 
significant  differential  effect  on  small 
businesses  involved  in  ship  repair  as  a 
result  of  the  final  standard. 


Table  13.— Economic  Impacts  on  Establishments  Performing  Ship  Repair  as  a  Result  of  the  Revision  to  the 

Asbestos  Standard 


SIC  industry 

Compliance 

cost  per 

firm 

Sales  per  firm 

Pre-tax  profit 

1 

Pre-tax 
profit 
rate 
(per- 
cent) 

Com- 
pliance 

costs 

asa 

percent 

of 

sates 

Com- 
pliance 
costs 
asa 
percent 
of  prof- 
its 

Average  Impacts  on  All  Establishments: 
Ship  Repair: 
373T    SWobuittna  and  Reoair  

512.728 
12,728 

$19,439,148 
12,751,431 

S1 ,570,840 
1.030,419 

8.1 

ai 

0.07 
0.10 

0.81 

Impacts  on  Small  Establishments: 
Ship  Repair 
3731    ShMxaMiTHi  a^d  Reon>r 

1.24 

Sources:  U.S.  Dept.  of  Labor.  OSHA.  Office  of  Regulatory  Analysis;  Dun  and  Bradstreet  1992a,  1992b;  U.S.  Department  of  Commerce.  1993. 


impacts  Associated  With  the  Revised 
Construction  Standard 

Impacts  in  the  Construction  Industry: 
OSHA  estimated  economic  impacts  in 
construction  using  three  economic 
impact  measures,  calculated  for  each 
affected  industry  group.  The  first 
measure  is  the  ratio  of  the  average 
annual  compliance  cost  per  affected 
establishment  (or  per  exposed 
construction  worker)  to  an  estimate  of 
the  average  payroll  per  establishment 
(or  per  construction  worker).  As 
explained  above,  this  measure  compares 
the  projected  compliance  costs  to  labor 
costs  normally  incurred  by  the 
establishment. 

The  second  impact  measure  is  the 
ratio  of  the  average  annual  compliant  e 
cost  per  affected  establishment  (or  per 
f.xposed  construction  worker)  to  an 


estimate  of  the  net  dollar  value  of 
constrBction  work  or  sales  for  an 
average  establishment  (or  per 
constrwction  worker).  This  ratio 
indicates  the  relationship  of  the 
compliance  costs  to  an  establishment  or 
worker's  output  and  indicates  the 
nia.xiinum  impact  on  prices  assuming 
100  percent  pass-through  of  the 
compliance  costs  to  the  consumer. 

The  third  economic  impact  statistic 
calculated  by  OSHA  for  construction 
measures  the  effect  of  compliance  costs 
on  profits.  Profit  impacts  were 
calculated  at  the  industry-  level  by 
dividing  into  compliance  costs  per 
establishment,  the  estimated  pre-tax 
profit  per  estabUshment.  This  index 
reveals  the  maximum  potential  impact 
on  profits  under  the  assumption  that 
compliance  costs  are  fully  absorbed  by 
the  afft'Cted  firm.  Profit  impacts  are 


particularly  meaningful  when 
establishments  fac»  highly-competitive 
conditions  which  prevent  the  pass- 
through  of  compliance  costs  to 
customers. 

Annual  incremental  compliance  costs 
per  construction  firm  were  estimated 
using  the  costs  presented  above  for  new 
construction;  asbestos  abatement  and 
demolition;  general  building  renovation; 
routine  maintenance  in  public, 
commercial,  and  residential  buildings; 
and  custodial  work  in  public, 
commercial,  residential,  and  industrial 
buildings  (routine  maintenance  in 
industrial  facilities  is  analyzed 
separately  below).  Table  14  presents 
average  per-worker  and  per-firm  costs 
and  impacts  for  all  affected  construction 
sectors.  Table  15  shows  estimated  costs 
and  impacts  for  small  establishments  in 
affected  construction  sectors. 


Federal  Register  /  Vol.  59,  No.  153  /  Wednesday.  August  10.  1994  /  Rules  and  Regulations    41053 

TABLE  14.-AVERAGE  ECONOMIC  IMPA^^^^E  REV.SIOnTo  THE  ASBESTOS  STANDARd7oR  CONSTRUCT.^  ^ 
.  [All  Establishments,  by  Industry] 


SIC  industry 


1623 
1711 
1731 
1742 
1752 
1761 
1795 
-1799 
6512 
6513 


Heavy  Construction,  except  Highways 
Plumbing,  Heating,  Atr  Conditioning  ..... 

Electrical  Work  

Plastering,  DrywSII,  and  Insulation 

Floor  Laying  and  Floor  Work.  N.E.C  .... 
Roofing,  Siding,  and  Sheet  Metal  Work 

Wrecking  and  Demolition  Work  

Special  Trade  Contractors,  N.E.C 
Operators  of  Nonresidential  Buildings 
Operators  of  Apartment  Buildings 

Averages  


Compli- 
ance cost 
per 
worker 


S484 

860 

699 

356 

1.005 

135 

25 

25 

51 

59 


Compliance  cost 
per  worker  as  a 
percentage  of: 


Con- 
struc- 
tion 
payroll 

per 
worker 


i22 


2.34 
3.93 
2.95 
1.78 
5.40 
0.81 
0.15 
0.16 
0.30 
0.35 


1.96 


Net 
value 
of  con- 
struc- 
tion 
work  or 
sales 
per 
worker 


0.53 
0.91 
0.82 
0.51 
1.03 
0.18 
0.03 
0.04 
0.05 
0.10 


Compli- 
ance cost 
per  es- 
tablish- 
ment 


SI. 898 

1,357 

1,397 

716 

2,283 

324 

683 

683 

190 

220 


0.48 


Compliance  cost  per  es- 
tatjlishment  as  a  percent- 
age of: 


Con- 
struc- 
tion 
worker 
payroll 
per  es- 
tablish- 
ment 


0.55 
0.92 
0.72 
0.29 
2.89 
0.27 
0.43 
0.70 
0.21 
0.24 


782 


l^iZrCoi!^erl%92'''^'-  °^"'-  ""'"'  °'  "^^'^'°^  ^"^'^s.s.  based  on  OSHA.  1994;  Dun  and  B^a^r^eT 


0.55 


Net 

value 

of  corv 

struc- 

tion  . 

work  or 

sales 

per 

estab. 


0.13 
0.21 
0.20 
0.08 
0.55 
0,06 
0.10 
0.16 
0.03 
0.06 


Pretax 
prof.ts 
per  es- 
taW^S-h- 

mem 


0,13 


239 
4.36 
3.58 
1.87 
9.47 
1.21 
1.75 
2.57 
0.29 
1.-5 

2  27 


menf 


1992a,  1992b:  US   Depa- 


TABLE  15.-ECONOMIC  IMPACTS  OF  THE  REVISION  TO  THE  ASBESTOS  STANDARD  FOR  CONSTRUCTION 

[Small  Establishments,  by  industry] 


SiC  indbSiry 


1623 

1711 
1731 
1742 
1752 
1761 
1795 
1799 
6512 
6513 


Heavy  Construction,  except  Highways 

Plumbing,  Heating.  Air  Conditioning  

Electrical  Work  

Plastering,  Drywali,  and  Insulation 

Floor  Laying  and  Floor  Work.  N.E.C  .... 
Roofing,  Siding,  and  Sheet  Metal  Work 

Wrecking  and  Demolition  Work  

Special  Trade  Contractors,  N,E.C  

Operators  of  Nonresidential  Buildings  ,, 
Operators  of  Apartment  Buildings 

Averages 


Compli- 
ance cost 
per 

worker 


Compliance  cost  per 
worker  as  a  percent- 
age ot: 


Const'uc- 
tion  pay- 
roll per 
worker 


Sources:  U,S.  Dept,  of  Labor, 
ment  of  .Commerce,  1993. 


S484 

860 

699 

356 

1.005 

135 

25 

25 

61 

68 


388 


2.56 
•;.8i 
3.80 
220 
294 
1.00 
0.-6 
0.18 
0.37 

041 


Net  value 
of  con- 
struction 
work  or 
sales  per 
worker 


Compli- 
ance cost 
per  es- 
tablish- 
ment 


Compliance  ci     per  establ'sn- 
ment  as  a  p-^rcentage  o': 


Construc- 
tion work- 
er payroll 
per  es- 
tablish- 
ment 


0.52 
1.00 
0.94 
0.53 
0.52 
0,20 
0.03 
0,04 
0.05 
0.11 


2.17 


0  48 


S667 
723 
655 
271 
699 
181 
316 
427 
128 
163 


0.43 
1.12 
0.93 
0.36 
1.57 
0.33 
0.46 
0.79 
0.25 
0  32 


Nef  value 
of  con- 
struction 
work  or 
sales  per 
estab. 


Pre-tax 

profits 

per  es- 

tabi:sh- 

meni 


386 


0.62 


OSHA,  Office  of  Regulatory  AnaKsis.  based  on  OSHA.  "994:  Dun  and  Braastreev 


-f- 


'  75 

4  76 

4.12 

1.93 
•5.78 
V34 

1.74 
2  74 
0.33 
1  -9 


1992a.  1992b;  US  Depai- 


Based  on  OSHA  and T.GNSADs 
tjstimafes  of  the  nuiiib^r  of  affected 
firms,  crews,  and  workers  perforniiui; 
o.ich  construction  activity  und  thi; 
number  of  projocts  conducted  bv  i-ach 
firm  in  a  year  (O.SH.A,  ]9<Hl,  annual 
costs  for  tistablishnients  of  a\  oragc  si/e 
are  expected  to  range  from  Si  W  jier 
building  for  ,S1C  B512,  Dper.itors  of 
Nonresidential  Buildings  to  S2.2HA  pi>r 
firm  in  .SIC  1752,  Floor  l.;n  ing  ami 
Other  Floor  Work,'  Not  I.Ni-u  here 


(Classified. ~  As  shown  in  laljle  14.  rusts 
as  a  percentage  uf  pa\  roll. .sales,  and 
])rofits  are  generally  jou  on  both  a  per- 
workerand  per-establishinent  basis 
when  averaged  ac;ross  a  range  of  firms 
in  affected  intlustries,  Costs  as  a 
percentage  of  sales  ))er  es'ahjislimenl 
average  0.13  percent  ami  do  not  exceed 


( .ii'ip;i„jii ." ,  o^N  :.)r  \'.:k-^  ij-.  M(  ^  i,'-,]^  ^m 
111!  i  \MTf  fs;i:r.,(t('(!  ,in  .i  pi'r-b-.;;i*:nK  b<i^i^,  rrtth 
•'..IP.  d  jxM-firm  iiHsis.  iiui>  ;o  il>.^u(^l..;l•!lI  ijai.i  It:) 
niinitMTSoi  builiiii-.^.s  owi.i-i)  jK!,--iiri-ti   i,  fhr^ 
ili'l;j>ir>  gl.ilips. 


O.t)  percent  ill  an\  industry.  For  the 
impact  scenario  where  cost  pass- 
through  is  not  possible,  OSHA  proje,  ts 
tliat  profit  n'duclions  would  average  2  4 
percent  and  woul.i  be  below  5  percem 
for  all  bu!  one  indiisin, ,  floor  !a\  ing  a:i.i 
floor  work.  For  flooring  contractors  m 
■SIC  1 75:2.  profit  impacts  could  exi  i v,;  m 
percent  if  eniploxers  were  forced  to 
lidl\  alisorb  comjjlianrre  costs  out  ol 
retained  revenues  and  were  not  at,\r  -n 
pass  costs  forward.  O.SHA  believes, 
however.  t!:,tt  prof:'  ;mDactsw;ll  iv  !>.• 
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as  severe  as  depicted  in  this  woist-case 
scenario,  for  two  reasons. 

First,  it  appears  that  there  are  few 
services  that  compete  with  floor 
maintenance  directly,  and  therefore 
demand  for  services  provided  by  the 
industry  is  relatively  inelastic. 
Secondly,  all  floor-laying 
establishments  are  treated  uniformly  by 
the  revised  standard.  Because  no 
individual  firm  faces  unfair  regulatory 
treatment  by  the  revised  standard,  cost 
impacts  are  expected  across  the  majority 
of  industry.  Consequently,  most  affected 
firms  should  be  able  to  pass  forward 
costs  to  customers  without  significant 
redistribution  of  market  share.  As 
indicated  in  Table  14.  cost  imparts  on 
prices  (sales)  would  be  minimal  under 
a  full  cost-pass-through  scenario. 


Annual  costs  for  small  establishments 
are  expected  to  range  from  $128  per 
building  for  SIC  6512,  Operators  of 
Nonresidential  Buildings  to  $723  per 
firm  in  SIC  1711,  Plumbing,  Heating  and 
Air-Conditioning,  as  shown  in  Table  15, 
Column  4.  Small-firm  compliance  costs 
as  a  percentage  of  payroll,  sales,  and 
profits  are  fairly  modest  on  both  a  per- 
worker  and  per-establislunent  basis. 
Costs  as  a  percentage  of  sales  per 
establishment  average  0.13  percent  and 
do  not  exceed  0.3  percent  in  any 
industry,  whereas,  for  the  case  of  zero 
cost  pass-through,  costs  as  a  percentage 
of  profits  average  2.4  percent.  OSHA  has 
concluded  that  no  differential  adverse, 
impact  will  be  experienced  by  small 
firms  in  any  construction  sector  when 
compared  to  larger  firms  because  the 
costs  of  compliance  are  expected  to  he 


roughly  equivalent  on  a  per-woricer 
basis. 

Routine  maintenance  in  industrial 
facilities.  In  profiling  asbestos 
mainterunce  activities  within  general 
indust;jR  OSHA  and  CONSAD  have 
assumed  that  the  majority  of  the  work 
would  be  performed  by  plant  and 
maintenance  personnel  within  the 
establishment.  Under  this  assumption, 
incremental  costs  attribute^i  to 
requirements  in  the  revised  construction 
standard  that  pertain  to  these 
maintenance  tasks  would  financially 
impact  general  industry.  Therefore, 
economic  impacts  associated  with 
routine  maintenance  in  general  industry 
are  included  in  this  section  on  impacts 
under  the  construction  standard. 
Impacts  in  affected  general  industry 
sectors  are  shown  in  Tables  16  and  17. 


Table  16.— Average  Economic  Impacts  on  the  Revision  to  the  Asbestos  Standard  for  Construction  on 
Establishments  in  General  Industry  Where  Routine  Asbestos  Maintenance  is  Performed 


SIC  Industry 


2082    Malt  Beverages 

26    Papef  ProckJCts 

Chemicals 

Pelroteum  Ref'f.tng  

Flat  Glass  

Glass  and  Glassware  

Products  of  Purchased  Glass 

Steel  Works,  Blast  Furnaces,  and  Mills  . 

Iron  and  Steel  Foundries 

Fabricated  Metal  ProdtJCts  

Telephone  Communications 

Electric  Sen/lces 

Comb.  Electric,  Gas,  and  Other  Utilities 

Gas  Production  and  Distribution  

Water  Supply  

Sanitary  Services 


28 

29 

321 

322 

323 

331 

332 

34 

4813 

4911 

493 

492 

4941 

495 


Compliance 
cost  per  es- 
tablishment 


Av'erages 


S229 

3,742 

697 

584 

651 

651 

651 

1,036 

1.036 

326 

525 

1.122 

1.300 

363 

264 

327 


Compliance  cost  per  establish- 
ment as  a  percentage  of: 


Sales  per  es- 
tatjlishment 


897 


-O.OQ 

0.02 

-0.00 

-0.00 

-0.00 

0.01 

0.02 

-0.00 

0.01 

0.01 

-0.00 

-0.00 

0.01  > 

'O.OQf 

o.ol 

0.01 


0.01 


Pre-tax  profits 
per  establish- 
ment 


'0.00 
0.31 
0.04 
0.01 
0.07 
0.07 
0.31 
0.08 
0.23 
0.12 

•'0.00 
0.02 
0.12 
0.01 
0.08 
0.15 


0.21 


Sources:  OSHA.  Office  of  Regulatory  Anal/sis.  OSHA.  ■'994,  Dun  and  Bradstreet, 
•Impacts  presented  as  0.00'''o  are  proiected  to  be  t^eio*  0  Oi% 


i992a.  1992b:  U  S  Department  of  Commerce.  1993. 


Table  17.— Economic  Impacts  c^  the  Revision  to  the  Asbestos  Standard  for  Construction  on  Small 
Establishments  in  General  irjousiR  /  Where  Routine  Asbestos  Maintenance  is  Performed 


■nclus*' 


2082    Mait  Beverages 

26    Paper  Pfoducts 

28  Chemicals 

29  Petroleum  Refining  

321  Flat  Glass  

322  Glass  and  Glassware  

323  Products  of  Purchased  Glass 

331  Steel  Works,  Blast  Furnaces,  and  Mills  

332  Iron  and  Steel  Foundnes 

3-i    Fabricated  Metal  Products  

-^'3    Telephone  Communications 


T 


Compliance  cost  per 

estaWish- 

ComplidHce 

ment  as  a  percentage  of 

cost  per  es- 
tablishment 

Sales  per  es- 
tablishment 

Pre-tax  profits 
per  establish- 
ment 

S229 

0.01 

0.2S 

229 

0.01 

0.11 

229 

0.01 

0.10 

229 

•O.OO 

0.02 

229 

0.01 

0.12 

229 

0.01 

0.16 

229 

0.04 

C.68 

229 

-0.00 

O.OG 

229 

0.01 

on 

229 

0.02 

0.32 

496 

"    0.01 

0.04 
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Tabl£  17.— Economic  Impacts  of  the  Revision  to  the  Asbestos  Standard  for  Construction  on  ^ma.  l 

ESTABUSHMENTS  IN  GENERAL  INDUSTRY  WHERE  ROUTINE  ASBESTOS  MAINTENANi^^S^^^E^n^u^ 


sic  Industry 


4911 

493 

492 

4941 

495 


Electric  Services 

Comb.  Electric,  Gas.  and  Other  Utilities 
Gas  Production  and  Distribution  

Water  Si^jply 

Sanitary  Service  


Averages 


Compltarx^e 
cost  per  es- 
tat)lishment 


221 
221 
243 
243 
243 


280 


Compiance  cost  per  estabiish- 
rnent  as  a  percentage  of 


Sales  per  es- 
tablisnment 


"0.00 
0.01 

"0.00 
0.03 
0.04 


OJQ^ 


Pre-tax  profits 
per  establish- 
ment 


0.03 
0.13 
0.03 
057 
0.41 


021 


of  S;S^;^19gr^"*  °'  ^'^'  ''^'"''  "^  °'  Re9-u.atory  Analysis;  OSHA,  1994;  Dun  and  Bradstreet.  1992a.  1992b;  U.S.  Department 
-Impacts  presented  as  O.OOo/o  are  projected  to  be  below  0.01%  • 


Economic  impacts  from  costs  of 
compliance  in  industrial  facilities  were 
computed  in  terms  of  price  impacts  and 
profit  impacts.  As  shown  in  Table  Ifi, 
average  economic  impacts  across  all 
affected  establishments  are  expected  to 
be  minimal.  Price  impacts — costs  as  a 
percentage  of  sales — would  average  0.01 
percent  if  firms  were  able  to  pas.s 
forward  all  compliance  costs  to 
consumers.  If  fidl  cost  pass-tlirough  is 
not  achievable  and  affected  firms  must 
finance  compliance  expenditures  from 
retained  earnings.  OSHA  anticipates 
that  profit  impacts  would  be  no  greater 
than  0.21  percent. 

Table  17  presents  economic  impacts 
cm  small  firms  in  general  industr)- 
where  routine  asbestos  maintenance 
takes  place.  The  results  suggest  that  no 
serious  economic  consequences  are 
expected  fi-om  compliance  with  the 
revision  to  the  final  rule.  Impacts  on 
sales  average  0.01  percent,  whoreas 
impacts  on  profits  average  0.21  percent 
and  are  no  higher  than  0.7  percent  for 
any  industry  group.  Therefore.  OSHA 
concludes  that  there  will  be  no 
significant  differential  effect  on  small 
businesses  in  general  industry 
performing  routine  maintenance 
involving  contact  with  asbestos- 
containing  materials. 

Conclusion 

In  this  section  OSHA  presented 
economic  impact  projections  for 
affected  industry  groups  in  general 
industry,  shipyards  and  construction. 
Economic  impact  measures  calculated 
by  OSHA  expressed  percentage  effects 
of  compliance  costs  on  payroll,  sales. 
and  profitii.  On  the  basis  of  OSHA  s 
analysis  of  the  economic  effects  of  the 
revised  asbestos  standard;  OSHA  has 
determined  that  impacts  will  be  mod(!.st 
for  most  affected  industry  groups. 
TiuTpfore.  OSHA  judges  the  revi.spfi 


asbestos  standard  to  be  economically 
feasible. 
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V.  Clearance  of  Information  Collection 
Requirements 

5  CFR  1320  sets  forth  procedures  for 
agencies  to  follow  in  obtaining  OMB 
clearance  for  information  collection 
requirements  under  the  Paperwork 
Reduction  Act,  4*U.S.C.  3501  et  seq. 
The  final  Asbestos  standard  requires  the 
employer  to  allow  OSHA  access  to 
records  and  under  certain 
circumstances,  requires  employers  to 
submit  notifications  to  the  Agency. 
OMB  has  reviewed  and  approved  the 
collection  of  information  requirements 
for  occupational  exposure  to  Asbestos 
for  Construction  (29  CFR  1926.1101) 
and  Shipyards  {29  CFR  1915.1001) 
under  OMB  clearance  numbers  1218- 
0134  and  1218-0195  respectively.  The 
OMB  clearances  expire  in  July  1997. 
There  were  no  new  information 
collection  requirements  for  General 
industry  29  CFR  1910.1001.  currently 
approved  under  1218-0133.  The 
Asbestos  General  industry  clearance 
expires  in  March  1996. 

VI.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NVV..  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b),  8(c),  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655,  657);  Sec,  107,  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act.  40  U.S.C.  333); 
Sec.  41.  Longshore  and  Harbor  Workers" 
Compensation  Act  (33  U.S.C  941);  and 
29  CFR  Part  1911;  29  CFR  Part  1910. 
1915  and  1926  are  amended  as  s(.n  forth 
below. 

List  of  Subfects  in  29  CFR  Part  1910, 
1915  and  1926 

Asbestos.  Cancer,  Carcinogen. 
Construction  industry,  Health, 
Hazardous  materials,  Labeling, 
Occupational  Safety  and  Health. 
Protective  Equipment,  Respiratory- 
1  'nitection,  Signs  and  symbols, 


Signed  at  Washington,  DC  this  20tb  dav  of 
iuly.  1994.  .  ■ 

Joseph  A.  Dear, 

Assistar.t  Secretary-  ofLattorfor  Occupational 
Safety  and  Health. 

Ml.  Amended  Standards:  Regulator>- 
Text 

OSHA  hereby  amends  29  CFR  Parts 
Vno.  1915  and  1926  as  foUews: 

PART  1910-OCCUPATI0NAL  SAFETY 
AND  HEALTH  STANDARDS 

1 .  The  authority  citation  of  Subpart  B 
of  Part  1910  continues  to  read: 

Authority:  Sees.  4. 6  and  8  of  the 
Occupational  Safety  and  Health  Act,  29 
U.S.C  653.  655.  657;  WaJsh-Healey  Act.  41 
U.S.C  35  et  seq;  Service  Contract  Act  of 
1965.  41  U.S.C.  351  et  seq;  sec.  107.  Contraci 
Work  Hours  and  Safety  Standards  Act 
(Construction  Safety  Act),  40  U.S.C.  333;  sec. 
41,  Longshore  and  Harbor  Workers' 
Cximpensation  Act,  33  U.S.G  941;  National 
Foundation  of  Arts  and  Humanities  Act,  20 
U.S.C.  951  et  seq.;  Secretary  of  labor's  Order 
-Nos.  12-71  (36  FR  8754),  8^76  (41  FR  1911). 
9-83  (4«  FR  35736),  or  1-90  (55  FR  90331  as 
appiicable. 

la.  Paragraph  (a)  of  §1910.19  is 
revised  to  read  as  follows: 

§1910.19.    Special  provisions  for  air 
contaminants. 

(a)  Asbestos,  tremolite,  anthophyllite, 
and  actinolite  dust.  Section  1910.1001 
shall  apply  to  the  exposure  of  every 
employee  to  asbestos,  tremolite, 
anthophyllite.  and  actinolite  dust  in 
every  employment  and  place  of 
employment  covered  by  §  1910.16.  in 
lieu  of  any  difiierent  standard  on 
exposure  to  asbestos,  tremolite, 
anthophyllite,  and  actinolite  dust  which 
would  otherwise  be  applicable  by  virtue 
of  any  of  those  sections. 
*        •        •        »        • 

2.  The  authority  citation  of  subpart  Z 
of  29  CFR  part  1910  continues  to  read 
as  follows: 

Authority:  Sees  6,  8  Occupational  Safety 
and  Health  Act.  29  U.S.C.  655,  657:  Secretary 
of  Labor's  Order  12-71  (36  FR  8754).  9-76 
(41  FR  25059),  9-83  (48  FR  35736]  or  1-90 
(55  FR  9033).  as  apolicable:  and  29  CFR  part 
1911. 

All  of  subpart  Z  issued  under  section  6(b) 
of  the  Occupational  Safety  and  Health  Act, 
except  those  substances  which  have  exposure 
limits  li.sted  in  Tables  Z-1,  Z-2  and  Z-3  of 
29  CFR  1910.1000.  The  latter  were  issued 
under  section  6(a)  (29  U.S.C.  655(a)l. 

Section  1910.1000,  Tables  Z-1.  Z-2  and  Z- 
3  also  issued  under  5  U.S.C.  553.  Section 
1910.1000.  Tables  Z-1,  Z-1  and  Z-3  not 
issued  under  29  CFR  part  1911  except  for  th» 
arsenic  (oiganic  compounds),  benzene,  and 
cotton  dust  listings. 

Section  1910.1001  also  issued  under 
section  107  of  Contract  Work  Hours  and 
Saff-Tv  .Standards  .^ct.  40  L'.S.Q  333. 


Section  1910.1002  not  issued  under  29 
use.  or  29  CFR  part  1911;  also  issued  under 
5  U.S  C.  653. 

Section  1910.1003  through  1910.1018  also 
issued  under  29  CFR  653. 

Section  1910.1025  also  issued  under  29 
use.  653  and  5  U.S.C  553. 

Sectiorf  1910.1028  also  issued  under  29 
use.  653. 

Section  1910.1030  also  issued  under  29 
use.  653. 

Section  1910.1043  also  issued  under  5 
U.S.C  551  rt  seq. 

Section  1910.1045  and  1910.104"  also 
issued  under  29  U.S.C  6S3. 

Sec-tion  1910.1048  also  issued  under  29 
use.  653 

Sections  1910.1200, 1910,1499  and 
1910.1500  also  issued  under  5  U.S.C  553. 

Section  1910.1450  is  also  issued  under  sec. 
6(b).  8(c)  and  8(g)(2).  Pub.  L.  91-596.  84  Stat. 
1593,  1599.  1600;  29  U.S.C  655,  657. 

3.  Section  1910.1001  is  amended  by 
revising  paragraphs  (a)  through  (p)  (all 
the  text  preceding  the  appendices)  to 
read  as  follows: 

§1910.1001    Asbestos. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  all  occupational 
exposures  to  asbestos  in  all  industries 
covered  by  the  Occupational  Safety  and 
Health  Act  except  as  provided  in 
paragraph  (a)(2)  and  (3)  of  this  section. 

(2)  This  section  does  not  apply  to 
construction  work  as  defined  in  29  CFR 
1910.12(b).  (Exposure  to  asbestos  in 
construction  work  is  covered  by  29  CFR 
1926.58.) 

(3)  This  section  does  not  apply  to  ship 
repairing,  shipbuilding  and 
shipbreaking  employments  and  related 
employments  as  defined  in  29  CFT? 
1915.4.  (Exposure  to  asbestos  in  these 
emplovments  is  covered  bv  29  CFR 
1915.191). 

(b)  Definitions. 

Asbestos  includes  chrysotile,  amosite, 
crocidolite,  tremoUte  asbestos, 
anthophyllite  asbestos,  actinolite 
asbestos,  and  any  of  these  minerals  that 
have  been  chemically  treated  and/or 
altered. 

Asbestos-containing  material  (ACM) 
means  any  materia]  containing  more 
than  1%  asbestos. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  fur 
Occupational  Safety  and  Health,  U.S. 
Etepartment  of  Labor,  or  designee. 

Authorized  person  means  any  person 
authorized  by  the  employer  and 
required  by  work  duties  to  be  present  in 
regulated  areas. 

Building/facility  owner  is  the  legal 
entity,  including  a  lessee,  which 
exercises  control  over  management  and 
record  keeping  functions  relating  to  a 
building  and/'or  facility  in  which 
activities  co\'ered  by  this  standard  lake 
place. 
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Director  means  the  Director  of  the 
National  histitnte  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

Employee  exposure  means  that 
exposure  to  airborne  asbestos  that 
would  occur  if  the  employee  were  not 
using  respiratory  protective  equipment. 

Fiber  means  a  particulate  form  of 
asbestos  5  micrometers  or  longer.with  a 
length-to-diameter  ratio  of  at  least  3  to 
1. 

High-efficiency  particulate  air  (HEPA) 
filter  means  a  filter  capable  of  trapping 
and  retaining  at  least  99.97  percent  of 
0.3  micrometer  diameter  mono-disperse 
particles. 

Industrial  hygienist  means  a 
professional  qualified  by  education, 
training,  and  experience  to  anticipate, 
recognize,  evaluate  and  develop 
controls  for  occupational  health 
hazards. 

PACM  means  thermal  system 
insulation,  sprayed  on  or  troweled  on 
surfacing  material  and  debris  in  work 
areas  where  such  material  is  present. 

Regulated  area  means  an  area 
established  by  the  employer  to 
demarcate  areas  where  airborne 
concentrations  of  asbestos  exceed,  or 
there  is  a  reasonable  possibility  they 
may  exceed,  the  permissible  exposure 
limits. 

•(c)  Permissible  exposure  limi1*v 
(PELS) — (1)  Time-weighted  ave^e 
limit  (TWA).  The  employer  sbfll  ensure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  asbestos 
excess  of  0.1  fiber  per  cubic  centimeter 
of  air  as  an  eight  (8)-hour  timerweighted 
average  (TWA)  as  determined  by  the 
method  prescribed  in  Appendix  A  of 
this  section,  or  by  an  equivalent 
method. 

(2)  Exciixsion  limit.  The  employer 
shall  ensure  that  no  employee  is 
exposed  to  an  airborne  concentration  of 
asbestos  in  excess  of  1.0  fiber  per  cubic 
centimeter  of  air  (1  f/cc)  as  averaged 
over  a  sampling  period  of  thirty  (30) 
minutes. 

(d)  Exposure  monitoring. — (1) 
General,  (i)  Determinations  of  employee 
exposure  shall  be  made  from  breathing 
zone  air  samples  that  are  representative 
of  the  8-hour  TWA  and  30-minute  short- 
term  exposures  of  each  employee. 

(ii)  Representative  8-hour  TWA 
employee  exposures  shall  be 
determined  on  the  basis  of  one  or  more 
samples  representing  full-shift 
exposures  for  each  shift  for  each 
employee  in  each  job  classification  in 
each  work  area.  Representative  30- 
minute  short-term  employee  exposures 
shall  be  determined  on  the  basis  of  one 
or  more  samples  representing  30  minute 


exposures  associated  with  operations 
that  are  most  likely  to  produce 
exposures  above  the  excursion  limit  for 
each  shift  for  each  job  classification  in 
each  work  area. 

(2)  Initial  monitoring,  (i)  Each 
employer  who  has  a  workplace  or  work 
operation  covered  by  this  standard, 
except  ts  provided  for  in  paragraphs 
(d)(2)(ii)  and  (d)(2)(iii)  of  this  section, 
shall  perform  initialmonitoring  of 
employees  who  are,  or  may  reasonably 
be  expected  to  be  exposed  to  airborne 
concentrations  at  or  above  the  TWA 
permissible  exposure  limit  and/or 
excursion  limit. 

(ii)  Where  the  employer  has 
monitored  after  March  31,  1992.  for  the 
TWA  permissible  exposure  limit  and/or 
the  excursion  limit,  and  the  monitoring 
satisfies  all  other  requirements  of  this 
section,  the  employer  may  rely  on  such 
earlier  monitoring  results  to  satisfy'  the 
requirements  of  paragraph  (d)(2)(i)  of 
this  section. 

(iii)  Where  the  employer  has  relied 
upon  objective  data  that  demonstrate 
that  asbestos  is  not  capable  of  being 
released  in  airborne  concentrations  at  or 
above  the  TWA  permissible  exposure 
limit  and/or  excursion  limit  under  the 
expectad  conditions  of  processing,  use, 
or  handling,  then  no  initial  monitoring 
is  required. 

(3)  Monitoring  frequency  (periodic 
monitoring)  and  patterns.  After  the 
initial  determinations  required  by 
paragraph  (d)(2)(i)  of  this  section, 
samplei  shall  be  of  such  frequency  and 
pattern  as  to  represent  with  reasonable 
accuracy  the  levels  of  exposure  of  the 
employees.  In  no  case  shall  sampling  be 
at  intervals  greater  than  six  months  for 
emploj'ees  whose  exposures  may 
reasond)ly  be  foreseen  to  exceed  the 
TWA  permissible  exposure  limit  and/or 
excursion  limit. 

(4)  Changes  in  monitoring  frequency. 
If  either  the  initial  or  the  periodic 
monitoring  required  by  paragraphs 
(d)(2)  and  (d)(3)  of  this  section 
statistically  indicates  that  employee 
exposures  are  below  the  TWA 
permissible  exposure  limit  and/or 
excursion  Umit,  the  employer  may 
discontinue  the  monitoring  for  those 
employees  whose  exposures  are 
represented  by  such  monitoring. 

(5)  Additional  monitoring. 
Notwithstanding  the  provisions  of 
paragraphs  (d)(2)(ii)  and  (d)(4)  of  this 
section,  the  employer  shall  institute  the 
exposure  monitoring  required  under 
paragraphs  (d)(2)(i)  and  (d)(3)  of  this 
section  whenever  there  has  been  a 
change  in  the  production,  process, 
control  equipment,  personnel  or  work 
practices  that  may  result  in  new  or 
additional  exposures  above  the  TWA 


permissible  exposure  limit  and/or 
excursion  limit  or  when  the  employer 
has  any  reason  to  suspect  that  a  change 
may  result  in  new  or  additional 
exposures  above  the  action  level  and/or 
excursion  limit. 

.  (6)  Method  of  monitoring,  (i)  All 
samples  taken  to  satisfy  the  monitoring 
requirements  of  paragraph  (d)  of  this 
section  shall  be  personal  samples 
collected  follo\ying  the  procedures 
specified  in  Appendix  A. 

(ii)  All  samples  taken  to  satisfy  the 
monitoring  requirements  of  paragraph 
(d)  of  this  section  shall  be  evaluated 
using  the  OSHA  Reference  Method 
(ORM)  specified  in  Appendix  A  of  this 
section,  or  an  equivalent  counting 
method. 

(iii)  If  an  equivalent  method  to  the 
ORM  is  used.'the  employer  shall  ensure 
that  the  method  meets  the  following 
criteria: 

(A)  Replicate  exposure  data  used  to 
establish  equivalency  are  collected  in  ■ 
side-by-side  field  and  laboratory 
comparisons;  and 

(B)  The  comparison  indicates  that 
90%  of  the  samples  collected  in  the 
range  0.5  to  2.0  times  the  permissible 
limit  have  an  accuracy  range  of  plus  or 
minus  25  percent  of  the  O^  results  at 
a 95%  confidence  level asdemonstrated 
by  a  statistically  valid  protocol;  and 

(C)  The  equivalent  method  is 
documented  and  the"  results  of  the 
comparison  testing  are  maintained. 

(iv)  To  satisfy  the  monitoring 
requirements  of  paragraph  (d)  of  this 
section,  employers  must  use  the  results 
of  monitoring  analysis  performed  by 
laboratories  which  have  instituted 
quality  assurance  prognuns  that  include 
the  elements  as  prescribed  in  Appendix 
A  of  this  section. 

(7)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall,  within  15  working  dajrs  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  the  standard,  notify 
the  affected  employees  of  these  results 
in  writing  either  individually  or  by 
posting  of  results  in  an  appropriate 
location  that  is  accessible  to  affected 
employees. 

(ii)  The  written  notification  required 
by  paragraph  (d)(7)(i)  of  this  section 
shall  contain  the  corrective  action  being 
taken  by  the  employer  to  reduce 
employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit,  wherever 
monitoring  results  indicated  that  the 
TWA  and/or  excursion  limit  had  been 
exceeded. 

(e)  Regulated  Areas. — (1) 
Establishment.  The  employer  shall 
establish  regulated  areas  wherever 
airborne  concentrations  of  asbestos  and/ 
or  PACM  are  in  excess  of  the  TWA  and/ 
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or  excursion  limit  prescribed  in 
paragraph  (c)  of  this  section. 

(2)  Demarcation.  Regulated  areas  shall 
be  demarcated  from  the  rest  of  the 
workplace  in  any  manner  that 
minimizes  the  number  of  persons  who 
will  be  exposed  to  asbestos. 

(3)  Access.  Access  to  regulated  areas 
shall  be  limited  to  authorized  persons  or 
to  persons  authorized  by  the  Act  or 
regulations  issued  pursuant  thereto. 

(4)  Provision  of  respirators.  Each 
person  entering  a  regulated  area  shall  be 
supplied  with  and  required  to  use  a 
respirator,  selected  in  accordance  with 
paragraph  (gK2)  of  this  section. 

(5)  Prohibited  activities.  The 
employer  shall  ensure  that  employees 
do  not  eat.  drink,  smoke,  chew  tobacco 
or  gum,  or  apply  cosmetics  in  the 
regulated  areas. 

(f)  Methods  of  compliance. — (1) 
Engineering  controls  and  work 
practices,  (i)  The  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit  prescribed 
in  paragraph  (c)  of  this  section,  except 
to  the  extent  that  such  controls  are  not 
feasible. 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  that  can  be 
instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
TWA  and/ or  excursion  limit  prescribed 
in  paragraph  (c)  of  this  section,  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  the  lowest  levels 
achievable  by  these  controls  and  shall 
supplement  them  by  the  use  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section. 

(iii)  For  the  following  operations, 
wherever  feasible  engineering  controls 
and  work  practices  that  can  be 
instituted  are  not  sufficient  to  reduce 
the  employee  exposure  to  or  below  the 
TWA  and/ or  excursion  limit  prescribed 
in  paragraph  (c)  of  this  section,  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  or  below  0.5  fiber 
per  cubic  centimeter  of  air  (as  an  eight- 
hour  time-weighted  average)  or  2.5 
fibers/cc  for  30  minutes  (short-term 
exposure)  and  shall  supplement  them 
by  the  use  of  any  combination  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section,  work  practices  and 
feasible  engineering  controls  that  will 
reduce  employee  exposure  to  or  below 
the  TWA  and  to  or  below  the  excursion 
limit  permissible  prescribed  in 
paragraph  (c)  of  this  section:  Coupling 
cutoff  in  primarj-  asbestos  cement  pipe 
manufacturing;  sanding  in  primary  and 
,s(!condary  asbestos  cement  sheet 


manufacturing;  grinding  in  primary  and 
secondary  friction  product 
manufacturing;  carding  and  spinning  in 
dry  textile  processes;  and  grinding  and 
sanding  in  primary  plastics 
manufacturing. 

(iv)  Local  exhaust  ventilation.  Local 
exhaust  ventilation  and  dust  collection 
systems  shall  be  designed,  constructed, 
installed,  and  maintained  in  accordance 
with  good  practices  such  as  those  found 
in  the  American  National  Standard 
Fundamentals  Governing  the  Design 
and  Operation  of  Local  Exhaust 
Systems.  ANSI  Z9.2-1979. 

(v)  Particular  tools.  All  hand-operated 
and  power-operated  tools  which  would 
produce  or  release  fibers  of  asbestos, 
such  as,  but  not  limited  to,  saws, 
scorers,  abrasive  wheels,  and  drills, 
shall  be  provided  with  local  exhaust 
ventilation  systems  which  comply  with 
paragraph  (f)(l)(iv)  of  this  section. 

(vi)  Wet  methods.  Insofar  as 
practicable,  asbestos  shall  be  handled, 
mixed,  applied,  removed,  cut.  scored,  or 
otherwise  worked  in  a  wet  state 
sufficient  to  prevent  the  emission  of 
airborne  fibers  so  as  to  expose 
employees  to  levels  in  excess  of  the 
TW.\  and/or  excursion  limit,  prescribed 
in  paragraph  (c)  of  this  section,  unless 
the  usefulness  of  the  product  would  be 
diminished  thereby. 

(vii)  [Reserved] 

(viii)  Particular  products  and 
operations.  No  asbestos  cement,  mortar, 
coating,  grout,  plaster,  or  similar 
material  containing  asbestos,  shall  be 
removed  from  bags,  cartons,  or  other 
containers  in  which  they  are  shipped, 
without  being  eitlier  wetted,  or 
enclosed,  or  ventilated  so  as  to  prevent 
effect!  velv  the  release  of  airborne  fibers 
of  ■ 

(ix)  Compressed  air.  Compressed  air 
shall  not  be  used  to  remove  asbestos  or 
materials  containing  asbestos  unless  the 
compressed  air  is  used  in  conjunction 
with  a  ventilation  system  which 
effectively  captures  the  dust  cloud 
created  by  the  compressed  air. 

(.\)  Flooring.  Sanding  of  asbestos- 
containing  flooring  material  is 
prohibited. 

(2)  Compliance  program,  (i)  Where  the 
TWA  and/or  excursion  limit  is 
exceeded,  the  employer  shall  establish 
and  implement  a  written  program  to 
reduce  employee  exposure  to  or  below 
the  TWA  and  to  or  below  the  e,\cursion 
limit  by  means  of  engineering  and  work 
practice  controls  as  required  by 
paragraph  (f)(1)  of  this  section^  and  by 
the  use  of  respirator)'  protection  where 
required  or  permitted  under  this 
section. 

(ii)  Such  programs  shall  be  reviewed 
end  updated  as  necessan,'  to  reflect 


significant  changes  in  the  status  of  the 
employer's  compliance  program. 

(iii)  Written  programs  shall  be 
submitted  upon  request  for  examination 
and  copying  to  the  Assistant  Secretary, 
the  Director,  affected  employees  and 
designated  employee  reoresentatives. 

(iv)  The  employer  shall  not  use 
employee  rotation  as  a  means  of 
compliance  with  the  TWA  and/or 
excursion  limit. 

(3)  Specific  compliance  methods  for 
brake  and  clutch  repair: 

(i)  Engineering  controls  and  work 
practices  for  brake  aiwi  clutch  repair  and 
service.  During  automotive  brake  and 
clutch  inspection,  disassembly,  repair 
and  assembly  operations,  the  employer 
shall  institute  engineering  controls  and 
work  practices  to  reduce  employee 
exposure  to  materials  containing 
asbestos  using  a  negative  pressure 
enclosure/HEPA  vacuum  system 
method  or  low  pressure/wet  cleaning 
method,  which  meets  the  detailed 
requirements  set  out  in  Appendix  F  to 
this  section.  The  employer  may  also 
comply  using  an  equivalent  method 
which  follows  written  procedures 
which  the  employer  demonstrates  can 
achieve  results  equivalent  to  Method  A 
in  Appendix  F  to  this  section.  For 
facilities  in  which  no  more  than  5  pair 
of  brakes  or  5  clutches  are  inspected, 
disassembled,  repaired,  or  assembled 
per  week,  the  method  set  forth  in 
paragraph  (D)  of  Appendix  F  of  this 
section  may  be  used. 

(ii)  The  employer  may  also  comply  bv 
using  an  equivalent  method  which 
follows  written  procedures,  which  the 
employer  demonstrates  can  achieve 
equivalent  exposure  reductions  as  do 
the  two  "preferred  methods."  Such 
demonstration  must  include  monitoring 
data  conducted  under  workplace 
conditions  closely  resembling  the 
process,  type  of  asbestos  containing 
materials,  control  method,  work         -- 
practices  and  environmental  conditions 
which  the  equivalent  method  will  be 
used,  or  objeciive  data,  which  document 
that  under  all  reasonably  foreseeable 
conditions  of  brake  and  clutch  repair 
applications,  the  method  results  in 
exposures  which  are  equivalent  to  the 
methods  set  out  in  .Xppendix  F  to  this 
section. 

(g)  Respiratory  protection — (1) 
General.  The  employer  shall  provide 
respirators,  and  ensure  that  thev  are 
used,  where  required  by  this  section. 
Respirators  shall  be  used  in  the 
following  circumstances: 

(i)  During  the  interval  necessary  to 
install  or  implement  feasible 
engineering  and  work  practice  controls: 

(ii)  In  work  operations,  such  as 
maintenance  and  repair  activities,  or 
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othor  activities  for  which  engineering 
and  work  practice  controls  are  not 
feasible; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  expos\u« 
to  or  below  the  TWA  and/or  excursion 
limit;  and 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  under  this 


section,  the  employer  shall  select  and 
provide,  at  no  cost  to  the  employee,  the 
appropriate  respirator  as  specified  in 
Table  1.  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  as  being  acceptable  lor 
protedion  by  the  Mine  Safety  and 
Health  Administration  (MSHA)  and  by 
the  National  Institute  for  Occupational 


Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  Part  11. 

(ii)  The  employer  shall  provide  a 
powered,  air-purifying  respirator  in  lieu 
of  any  negative  pressure  respirator 
specified  in  Table  1  whenever 

(A)  An  employee  chooses  to  use  this 
type  of  respirator;  and 

(B)  This  respiratm  will  provide 
adequate  protection  to  the  employee. 


Table  l .— Resrratory  Protection  for  Asbestos  Fibers 


Airborne  concentration  of  ast>estos  or 
oondlBona  of  use 


or  other- 
exposure 


Not  in  excess  of  l  f^  (10)  X  PEL). 

wise  as  required  independent  of 

pursuant  to  (h)<2Hiv). 
Not  in  excess  of  5  l/oc  (50  X  PEL)  .... 
Not  in  excess  of  10  t/cc  (100  X  PEL) 


Not  in  excess  of  100  Vec  (1,000  X  PEL)  

Greater  than  100  f/cc  (1,000  X  PEL)  or 
known  concentration. 


urv 


Required  respirator 


Ha»f-mask  air  purifytng  respirator  other  than  a  disposable  respirator,  equipped  w»i  hiqh  effi- 
ciercy  fitters. 

Full  facepiece  air-purifying  respirator  equipped  with  high  effioency  fBters. 

Any  powered  air-purifying  respirator  equipped  with  high  efficiency  filters  or  any  supplied  air 

respirator  operated  in  continuous  flow  nKXte. 
Full  facepiece  supplied  air  respirator  operated  in  pressure  dentand  nxxie. 
Full  facepiece  supplied  air  respirator  operated  in  pressure  demand  mode,  equipped  with  an 

auxaiary  positive  pressure  self-corrtained  breattwig  apparatus. 


independ^n?S?SSrt^?S!*^  *"  *^  environmental  concentrations  may  be  used  at  lower  concentrations,  or  when  required  respirator  use  is 
rJi^tl!^  ofSdency  fifter  means  a  fiJter  that  is  at  least  99.97  percent  efficient  against  mono-dispersed  particles  of  0.3  micrometers  in  disnetei 


(3)  Respirator  program,  (i)  Where 
respiratory  protection  is  required,  the 
employer  shall  institute  a  respirator 
program  in  accordance  with  29  CFR 
1910.134(b),  (d).  (e),  and  (Q. 

(ii)  The  employer  shall  permit  each 
,  employee  who  uses  a  filter  respirator  to 
change  the  filter  elements  whenever  an 
increase  in  breathing  resistance  is 
detected  and  shall  maintain  an  adequate 
supply  of  filter  elements  for  this 
purpose. 

(iii)  Employees  who  wear  respirators 
shall,  be  permitted  to  leave  the 
regulated  area  to  wash  their  faces  and 
respirator  facepieces  whenever 
necessary  to  prevent  skin  irritation 
associated  with  respirator  use. 

(iv)  No  employee  shall  be  assigned  to 
tasks  requiring  the  use  of  respirators  if. 
based  upon  his  or  her  most  recent 
examination,  an  examining  physician 
determine .  that  the  employee  will  be 
unable  to  function  normally  wearing  a 
respirator,  or  that  the  safety  or  health  of 
the  employee  or  other  employees  will  be 
impaired  by  the  use  of  a  respirator.  Such 
employee  shall  be  assigned  to  another 
job  or  given  the  opportunity  to  transfer 
to  a  different  position  whose  duties  he 
or  she  is  able  to  perform  with  the  same 
employer,  in  the  same  geographical  area 
and  with  the  same  seniority,  status,  and 
rate  of  pay  the  employee  had  just  prior 
to  such  transfer,  if  such  a  different 
position  is  available. 

(4)  Respirator  fit  testing,  (i)  The 
employer  shall  ensure  that  the  respirator 
issued  to  the  employee  exhibits  the  least 


possible  facepiece  leakage  and  that  the 
respirator  is  fitted  properly. 

(ii)  For  each  employee  wearing 
negative  pressure  respirators,  employers 
shall  perform  either  quantitative  or 
qualitative  face  fit  tests  at  the  time  of 
initial  fitting  and  at  least  every  six 
months  thereafter.  The  qualitative  fit 
tests  may  be  used  only  for  testing  the  fit 
of  half>mask  respirators  where  they  are 
permitted  to  be  worn,  and  shall  be 
conducted  in  accordance  with 
Appendix  C  of  this  section.  The  tests 
shall  be  used  to  select  facepieces  that 
provide  the  required  protection  as 
preserved  in  Table  1.  in  paragraph 
(g)(2)(ii)  of  this  section. 

(h)  Protective  work  clothing  and 
equipment — (1)  Provision  and  use.  If  an 
employee  is  exposed  to  asbestos  above 
the  T\VA  and/ or  excursion  limit,  or 
where  the  possibility  of  eye  irritation 
exists,  the  employer  shall  provide  at  no 
cost  to  the  employee  and  ensure  that  the 
employee  uses  appropriate  protective 
work  dothing  and  equipment  such  as, 
but  not  limited  to: 

(i)  Coveralls  or  similar  full-body  work 
clothing; 

(ii)  Gloves,  head  coverings,  and  foot 
coverings;  and 

(iii)  Face  shields,  vented  goggles,  or 
other  appropriate  protective  equipment 
which  complies  with  1910.133  of  this 
Part. 

(2)  Removal  and  storage,  (i)  The 
employer  shall  ensure  that  employees 
remove  work  clothing  contaminated 
with  asbestos  only  in  change  rooms 


provided  in  accordvice  with  paragraph 
(i)(l)  of  this  section/ 

(ii)  The  employer  shall^nsure  that  no 
employee  takes  contaminated  work 
clothing  out  of  the  change  room,  except 
those  employees  authorized  to  do  so  for 
the  purpose  of  laundering,  maintenance. 
or  disposal. 

(iii)  Clontaminated  w<wk  clothing  shall 
be  placed  and  stored  in  closed 
containers  which  prevent  dispersion  of 
the  asbestos  outside  the  cmitainer. 

(iv)  Containers  of  contaminated 
protective  devices  or  work  clothing 
which  are  to  be  taken  out  of  change 
rooms  or  the  workplace  for  cleaning. 
maintenance  or  disposal,  shall  bear 
labels  in  accordance  with 
paragraph(j)(2)  of  this  section. 

(3)  Cleaning  and  replacement,  (i)  The 
employer  shall  clean,  launder,  repair,  or 
replace  protective  clothing  and 
equipment  required  by  this  paragraph  to 
maintain  their  effectiveness.  The 
employer  shall  provide  clean  protective 
clothing  and  equipment  at  least  weekly 
to  each  affected  employee. 

(ii)  The  employer  shall  prohibit  the 
removal  of  asbestos  from  protective 
clothing  and  eqiiipment  b^  blowing  or 
shaking,  (iii)  Launderii^  of 
contaminated  clothing  ^11  be  done  so 
as  to  prevent  the  release  of  airborne 
fibers  of  asbestos  in  excess  of  the 
permissible  exposure  limits  prescribed 
in  paragraph  (c)  of  this  section. 

(iv)  Any  nnployer  who  gives 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  person 
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of  the  requirement  in  paragraph 
(h)(3)(iii)  of  this  section  to  effectively 
prevent  the  release  of  airborne  Fibers  of 
asbestos  in  excess  of  the  permissible 
exposure  hmits. 

(v)  The  employer  shall  inform  any 
person  who  launders  or  cleans 
protective  clothing  or  equipment  ^ 
contaminated  with  asbestos  of  the 
potentially  harmful  effects  of  exposure 
to  asbestos. 

(vi)  Contaminated  clothing  shall  be 
transported  in  sealed  impermeable  bags 
or  other  closed,  impermeable 
containers,  and  labeled  in  accordance 
with  paragraph  (j)  of  this  section. 

(i)  Hygiene  facilities  and  practices — 
(1)  Change  rooms,  (i)  The  employer 
shall  provide  clean  change  roonrs  for 
employees  who  work  in  areas  where 
their  airborne  exposure  to  asbestos  is 
above  the  TWA  and/or  excursion  limit. 

(ii)  The  employer  shall  ensure  that 
change  rooms  are  in  accordance  with 
1910.141(e)  of  this  part,  and  are 
equipped  with  two  separate  lockers  or 
storage  faciUties.  so  separated  as  to 
prevent  contamination  of  the 
employee's  street  clothes  from  his 
protective  work  clothing  and 
equipment. 

(2)  Showers,  (i)  The  employer  shall 
ensure  that  employees  who  work  in 
areas  where  their  airborne  exposure  is 
above  the  TWA  and/or  excursion  limit 
shower  at  the  end  of  the  work  shift. 

(ii)  The  employer  shall  provide 
shower  facilities  which  comply  with 
1910.141(d)(3)  of  this  part. 

(iii)  The  employer  shall  ensure  that 
employees  who  are  required  to  shower 
pursuant  to  paragraph  {i)(2)(i)  of  this 
section  do  not  leave  the  workplace 
wearing  any  clothing  or  equipment 
worn  during  the  work  shift. 

(3)  Lunchrooms,  (i)  The  employer 
shall  provide  lunchroom  facilities  for 
employees  who  work  in  areas  where 
their  airborne  exposure  is  above  the 
TWA  and/or  excursion  limit. 

(ii)  The  employer  shall  ensure  that 
lunchroom  facilities  have  a  positive 
pressure,  filtered  air  supply,  and  are 
readily  accessible  to  emplovees. 

(iii)  The  employer  shall  ensure  that 
employees  who  work  in  areas  where 
their  airborne  exposure  is  above  the  PEL 
and/or  excursion  limit  wash  their  hands 
and  faces  prior  to  eating,  drinking  or 
smokiiig. 

(iv)  The  employer  shall  ensure  that 
employees  do  not  enter  lunchroom 
facilities  with  protective  work  clothing 
or  equipment  unless  surface  asbestos 
fibers  have  been  removed  h-om  the 
clothing  or  equipment  by  vacuuming  or 
other  method  that  removes  dust  without 
causing  the  asbestos  to  become  airborne. 


(4)  Smoking  in  work  areas.  The 
employer  shall  ensure  that  employees 
do  not  smoke  in  work  areas  where  they 
are  occupationally  exposed  to  asbestos 
because  of  activities  in  that  work  area. 

(j)  Communication  of  hazards  to 
employees — Introduction.  This  section 
applies  to  the  communication  of 
information  concerning  asbestos 
hazards  in  general  industry  to  facilitate 
compliance  with  this  standard.  Asbestos 
exposure  in  general  industry  occurs  in 
a  wide  variety  of  industrial  and 
commercial  settings.  Employees  who 
manufacture  asbestos-containing 
products  may  be  exposed  to  asbestos 
fibers.  Employees  who  repair  and 
replace  automotive  brakes  and  clutches 
may  be  exposed  to  asbestos  fibers.  In 
addition,  employees  engaged  in 
housekeeping  activities  in  industrial 
facilities  with  asbestos  product 
manufacturing  operations,  and  in  public 
and  commercial  buildings  with  installed 
asbestos  containing  materials  may  be 
exposed  to  asbestos  fibers.  Most  of  these 
workers  are  covered  by  this  general 
industr>'  standard,  with  the  exception  of 
state  or  local  governmental  employees 
in  non-state  plan  states.  It  should  be 
noted  that  employees  who  perform 
housekeeping  activities  during  and  after 
construction  activities  are  covered  by 
the  asbestos  construction  standard.  29 
CFR  1926.1101.  formerly  1926.58). 
However,  housekeeping  employees, 
regardless  of  industry  designation, 
should  know  whether  building 
components  they  maintain  may  expose 
them  to  asbestos.  The  same  hazard 
communication  provisions  will  protect 
employees  who  perform  housekeeping 
operations  in  all  three  asbestos 
standards;  general  industry, 
construction,  and  shipyard 
emplo>Tnent.  As  noted  in  the 
construction  standard,  building  ov\Tiers 
are  often  the  only  and/or  best  source  of 
information  concerning  the  presence  of 
previously  installed  asbestos  containing 
building  materials.  Therefore  they, 
along  with  employers  of  potentially 
exposed  employees,  are  assigned 
specific  information  conveying  and 
retention  duties  under  this  section. 

(1)  Installed  Asbestos  Containing 
Material.  Employers  and  building 
owners  are  required  to  treat  installed 
TSI  and  sprayed  on  and  troweled-on 
surfacing  materials  as  ACM  for  purposes 
of  this  standard.  These  materials  are 
designated  "presumed  ACM  or  PACM", 
and  are  defined  in  paragraph  (B)  of  this 
standard.  Asphalt  and  vinyl  flooring 
material  installed  no  later  than  1980 
also  must  be  treated  as  asbestos- 
containing.  The  employer  or  building 
owner  may  demonstrate  that  PACM  and 
flooring  material  do  not  contain  asbestos 


by  complying  with  paragraph  (j)(6)  of 
this  section. 

(2)  Duties  of  employers  and  building 
and  facihty  ovraers.  (i)  Employers  and 
building  and  faciUty  owners  shall 
exercise  due  diligence  in  complying 
with  these  requirements  to  inform 
employers  and  employees  about  the 
presence  and  location  of  ACM  and 
PACM. 

(ii)  Building  and  facihty  ovvTjers  shall 
maintain  records  of  all  information 
required  to  be  provided  pursuant  to  this 
section  and/or  otherwise  known  to  the 
building  owner  concerning  the 
presence,  location  and  quantity  of  ACM 
and  PACM  in  the  building/fadlify.  Such 
records  shall  be  kept  for  the  duntinn  of 
ownership  and  shall  be  transferred  to 
successive  owoiers. 

(iii)  Building  and  facility  owners  shall 
inform  employers  of  employees,  and 
employers  .shall  inform  employees  who 
will  perform  housekeeping  activities  in 
areas  which  contain  ACM  and/or  PACM 
of  the  presence  and  location  of  ACM 
and  PACM  in  such  areas.  Identification 
of  ACM  and  PACM  shall  be  made  by  an 
industrial  hygienists  or  by  persons 
whose  skill  and  experience  with  respect 
to  identification  ol  asot'stos  hazard^,  is 
the  equivalent  to  that  of  industrial 
hygienists  and  so  can  be  deraon.strated 
by  the  owner. 

(3)  Warning  signs,  (i)  Posting. 
Warning  signs  shall  be  providp.d  and 
displayed  at  each  regulated  area.  In 
addition,  warning  signs  shall  be  p'osted 
at  all  approaches  to  regulated  areas  so 
that  an  employee  may  read  the  signs 
and  take  necessar)-  protective  steps 
before  entering  the  area. 

(ii)  Sign  specifications  The  warning 
signs  required  by  paragraph  ('•)i.lKO  of 
this  section  shall  bear  the  lollawmg 
information: 
D.WGER 
ASBESTOS 

CANCER  AND  LUNG  DISEASE  ^  »JL\RD 
AUTHORIZED  PERSONNTL  ONLY 

RESPIR.\TORS  AND  PROTECn=.li: 
CLOTHING 

ARE  REQUIRED  IN  THIS  AREA 

(iii)  [Reser\edl 

(iv)  The  employer  shall  eusvure  that 
employees  working  in  and  cottigiious  fa 
regulated  areas  comprehend  Jhe 
warning  signs  required  to  be  poste^i  bv 
paragraph  (j)(l)(i)  of  this  section.  Mean  5 
to  ensure  employee  comprehension  ir.i  / 
include  the  use  of  foreign  loi^gtagts. 
pictographs  and  graphics. 

(4)  Warning  labels,  (i)  Lftliclicg. 
Warning  labels  shall  be  aff'.ted  to  all 
raw  materials,  mixture.^,  sr—p.  wi:st  >. 
debris,  and  other  product?  roiitaining 
asbestos  fibers,  or  to  their  coj.i.^jiczs. 
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(ii)  Label  specifications.  The  labels 
shall  comply  with  the  requirements  of 
29  CFR  1910.1200(f)  of  OSHAs  Hazard 
Communication  standard,  and  shall 
include  the  following  information: 
D.\NGER 

CONTAINS  ASBESTOS  RBERS 

AVOID  CREATING  DUST  \ 

CANCER  AND  LUNG  DISEASE  HAZARD 

(5)  Material  safety  data  sheets. 
Employers  who  are  manufacturers  or 
importers  of  asbestos  or  asbestos 
products  shall  comply  with  the 
requirements  regarding  development  of 
material  safety  data  sheets  as  specified 
in  29  CFR  1910.1200(g)  of  OSHA's 
Hazard  Communication  standard, 
except  as  provided  by  paragraph  (j)(4)  of 
this  section. 

(6)  The  provisions  for  labels  required 
by  paragrarh  (j)(2)  ofthis  section  or  for 
material  sa:ety  data  sheets  required  by 
paragraph  (j](5)  of  this  section  do  not 
apply  where: 

(i)  Asbestos  fibers  have  been  modified 
by  a  bonding  agent,  coating,  binder,  or 
other  material  provided  tliat  the 
manufacturer  can  demonstrate  that 
during  any  reasonably  foreseeable  use, 
handling,  storage,  disposal,  processing, 
or  transportation,  no  airborne 
concentrations  of  fibers  of  asbe.stos  in 
excess  of  the  TVVA  permissible  exposure 
level  and/or  excursion  limit  will  be 
released  or 

(ii)  Asbestos  is  present  in  a  product  in 
concentrations  less  than  1.0%. 

(7)  Employee  informdtion  and 
training,  (i)  The  employer  shall  instituto 
a  training  program  for  all  employees 
who  are  exposed  to  airborne 
concentrations  of  asbestos  at  or  above 
the  PEL  an-^'or  excursion  limit  and 
ensure  the.,  j^articipation  in  the 
program. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  and 
iit  least  annually  thereafter. 

(iii)  The  training  program  shall  be 
conducted  in  a  manner  which  the 
employee  is  able  to  understand.  The 
employer  shall  ensure  that  each 
employee  is  informed  of  the  folif)v.  ing; 

(A)  the  health  effects  as.sciciatcd  with 
asbestos  exposure; 

(B)  The  relationship  between  smoking 
and  exposure  to  asbestos  producing 
lung  cancer: 

(C)  The  quantity,  location,  manner  of 
use.  release,  and  storage  of  asbestos,  and 
the  specific  nature  of  operations  which 
could  result  in  exposure  to  asbestos; 

(D)  The  engineering  controls  and 
work  practices  associated  with  the 
employee's  job  assignment; 

(E)  The  f    "cific  procedures 
implemcnltid  to  protect  empluyees  from 


exposure  to  asbestos,  such  as 
appropriate  work  practices,  emergency 
and  claan-up  procedures,  and  personal 
protective  equipment  to  be  us^; 

(F)  The  purpose,  proper  use,  and 
limitations  of  respirators  and  protective 
clothing,  if  appropriate; 

(G)  Tne  purpose  and  a  description  of 
the  medical  surveillance  pr9gram 
reauired  by  paragraph  (1)  of  tSis  section; 

iH)  The  content  of  this  standard, 
including  appendices. 

(I)  The  names,  addresses  and  phone 
numbers  of  public  health  organizations 
which  provide  information,  materials, 
and/or  conduct  programs  concerning 
smoking  cessation.  The  employer  may 
distribute  the  list  of  such  organizations 
contained  in  Appendix  !  to  this  section, 
to  comply  with  this  requirement. 

(J)  The  requirements  for  posting  signs 
and  affixing  labels  and  the  meaning  of 
the  required  legends  for  such  signs  and 
labels. 

(iv)  The  employer  shall  also  provide, 
at  no  cost  to  employees  who  perform 
housekeeping  operations  in  a  facility 
which  contains  ACM  or  PACM,  an 
asbestos  awareness  training  course, 
which  shall  at  a  minimum  contain  the 
following  elements:  health  effects  of 
asbestoe.  locations  of  ACM  and  PACM 
in  the  building/facility,  recognition  of 
ACM  and  PACM  damage  and 
deterioration,  requirements  in  this 
standanl  relating  to  housekeeping,  arid 
proper  response  to  fiber  release 
episodes,  to  all  em.ployees  who  are  or 
will  work  in  ar^as  where  ACM  and/or 
PACM  is  present.  Each  such  employee 
shall  be  so  trained  at  least  once  a  year. 

(v)  Access  to  information  and  training 
materials. 

(A)  '-'Hie  employer  shall  make  a  copy 
of  thi.4^tandard  and  its  appendices 
roadily  available  without  cost  to  all 
affected  employees. 

(B)  1  he  f:i:ipioyer  shall  provide,  upon 
rpquest,  ail  materials  relating  to  the 
i;iJirIoy<'e  information  and  training 
program  to  tha  Assistant  Secretai-y  and 
the  training  program  to  the  Assistant 
.Secref,iry  and  the  Director. 

(C)  The  employer  shall  inform  ail 
employees  concerning  the  availability  of 
self-help  sm.oking  ce.ssation  program 
materitri  Upon  employee  request,  the 
employer  shall  distribute  such  material, 
consisting  of  NIH  Publication  No.  89- 
1647,  (jf  equivalent  self-help  material, 
which  is  approved  or  published  by  a 
public  health  organization  listed  in 
Appendix  I  to  this  section. 

(8)  Criteria  to  rebut  the  designation  of 
installed  material  as  PACM.  (i)  At  any 
time,  ao  employer  and/or  building 
owner  tiay  demonstrate,  for  purposes  of 
this  standard,  that  PACM  does  not 
t^jntain  asb«;stos.  Building  owners  and/ 


or  employers  are  not  required  to 
communicate  information  about  the 
presence  of  building  material  ia  which 
such  a  demonstration  pursuant  to  the 
requirements  of  paragraph  (j)(8)(ii)  of 
this  section  has  been  made.  However,  in 
all  such  cases,  the  information,  data  and 
analysis  supporting  the  determination 
that  PACM  does  not  contain  asbestos, 
shall  be  retained  pursuant  to  paragraph 
(n)  ofthis  section. 

(ii)  An  employer  or  owner  may 
demonstrate  that  PACM  does  not 
contain  asbestos  by  the  following: 

(A)  Having  a  completed  inspection 
conducted  pursuant  to  the  requirements 
of  AHERA  (40  CFR  763,  Subpart  E) 
which  demonstrates  that  no  asbestos  is 
present  in  the  material: 

(B)  Performing  tests  of  the  material    ' 
containing  PACM  which  demonstrate    ~ 
that  no  asbestos  is  present  in  the  , 
material.  Such  tests  shall  include 
analysis  of  3  bulk  samples  of  each 
homogeneous  area  of  PACM  collected  in 
a  randomly  distributed  mainner.  The 
tests,  evaluation  and  sample  collection 
shall  be  conducted  by  an  accredited 
inspector  or  by  a  C3H.  Analysis  of 
samples  shall  be  performed  by  persons 
or  laboratories  with  proficiency 
dcmonstr-^ted  by  current  successful 
participation  in  a  nationally  recognized 
testing  program  such  as  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVTAP)  of  the  National 
Institute  for  Standards  and  Technology 
(N'lST)  of  the  Round  Robin  for  bulk 
samples  administered  by  the  American 
Industrial  Hygiene  Association  (AIHA) 
or  an  equivalent  nationally-recognized 
round  robin  testing  program. 

(iii)  The  employer  and/or  building 
owner  may  demonstrate  that  flooring 
material  including  associated  mastic 
and  backing  does  not  contain  asbestos. 
by  a  determination  of  an  industrial 
hygienist  based  upon  recognized 
analytical  techniques  showing  that  the 
material  is  asbestos  free. 

(k)  Housekeeping.  (1)  All  surfaces 
shall  be  maintained  as  free  as 
practicable  of  accumulations  of  dusts 
and  waste  containing  asbestos. 

(2)  All  spills  and  sudden  releases  of 
material  containing  asbestos  shall  be 
cleaned  up  as  soon  as  possible. 

(3)  Surfaces  contaminated  with 
asbestos  may  not  be  cleaned  by  the  use 
of  compressed  air. 

(4)  Vacuuming.  HEPA-filtered 
vacuuming  equipment  shall  be  used  for 
vacuuming.  Tne  equipment  shall  be 
used  and  emptied  in  a  manner  which 
minimizes  the  reentry  of  asbestos  into 
the  workplace. 

(.5)  Shoveling,  dry  sweeping  and  dry 
cican-up  of  asbestos  may  be  used  only 
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where  vacuuming  and/or  wet  cleaning 
are  not  feasible. 

(6)  Waste  disposal.  Waste,  scrap, 
debris,  bags,  containers,  equipment,  and 
clothing  contaminated  with  asbestos 
consigned  for  disposal,  shall  be 
collected,  recycled  and  disposed  of  in 
sealed  impermeable  bags,  or  other 
closed,  impermeable  containers.  . 

(7)  Care  of  asbestos-containing 
flooring  material. 

(i)  Sanding  of  asbestos-containing 
floor  material  is  prohibited. 

(ii)  Stripping  of  finishes  shall  be 
conducted  using  low  abrasion  pads  a! 
speed  lower  than  300  rpm  and  wet 
methods. 

(iii)  Burnishing  or  dry  buffing  may  be 
performed  only  on  asbestos-containing 
flooring  which  has  sufficient  finish  so 
that  the  pad  cannot  contact  the  asbestos- 
containing  material. 

(iv)  Dust  and  debris  in  an  area 
containing  TSI  or  surfacing  ACM/PACM 
or  visibly  deteriorated  ACM.  shall  not 
be  dusted  or  swept  dr\'.  or  vacuumed 
without  using  a  HEP  A  filter. 

(1)  Medical  surveillance — (1) 
General — (i)  Employees  covered.  The 
employer  shall  institute  a  medical 


surveillance  program  for  all  employees 
who  are  or  will  be  exposed  to  airborne 
concentrations  of  fibers  crasbestos  at  or 
above  the  TWA  and/ or  excursion  limit. 

(ii)  Examination  by  a  physician.  (A) 
The  employer  shall  ensure  that  all 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  licensed  physician,  and 
shall  be  provided  without  cost  to  the 
employee  and  at  a  reasonable  time  and 
place. 

(Bj  Persons  other  than  licensed 
physicians,  who  administer  the 
pulmonary  function  testing  required  bv 
this  section  shall  complete  a  training 
course  in  .'^pirometrj'  sponsored  by  an 
appropriate  academic  or  professional 
institution. 

(2)  Pre-placoment  examinations,  (i) 
Before  an  employee  is  assigned  to  an 
occupation  exposed  to  airborne 
concentrations  of  asbestos  fibers  at  or 
above  the  TWA  and/or  excursion  limit. 
a  pre-placement  medical  examination 
shall  be  provided  or  made  available  bv 
the  employer. 

(ii)  Such  examination  shall  induce, 
as  a  minimum,  a  medical  and  work 
history:  a  complete  physical 


e.xamination  of  all  systems  with 
emphasis  on  the  respiratory  system,  the 
cardiovascular  system  and  digestive 
tract;  completion  of  the  respiraton,' 
disease  standardized  questionnaire  in 
Appendix  D.  Fart  1;  a  chest 
roentgenogram  (posterior-anterior  14x17 
inches);  pulmonary  Amotion  tests  to 
include  forced  vital  capacity  (FVC)  and  ■ 
forced  expiratory  volume  at  1  second 
(FEV(l.O));  and  any  additional  tests 
deemed  appropriate  by  the  examining 
physician.  Interpretation  and 
classification  of  cfaest  roentgenograin 
shall  be  conducted  in  accordance  with 
Appendix  E  to  this  section. 

(3)  Periodic  examinations,  (i)  Periodic 
medical  examinations  shall  be  made 
available  annually. 

(ii)  The  scope  of  the  medical 
examination  shall  be  in  conformance 
with  the  protocol  established  in 
paragraph  (lK2)(ii)  of  this  section, 
except  that  the  firequency  of  chest 
roentgenogram  shall  be  conducted  in 
accordance  with  Table  2.  and  the 
abbreviated  standardized  questionnaire 
contained  in.  Part  2  of  Appendix  D  to 
tliis  section  shall  be  administered  to  the 
employee 


Table  2.— Frequency  of  Chest  Roentgenogram 


Years  since  first  exposure            . 

Age  of  e»iiployee 

15  to  35 

35*  to  40 

45+ 

0  to  10 . 

10*  

Every  5  yea'S 

Every  5  years 

Ever/  5  years 

Every  2  years 

Every  5  years 
Every  1  year. 



(4)  Termination  of  employment 
examinations,  (ij  The  employer  shall 
provide,  or  make  available,  a 
termination  of  employment  mcxlical 
examination  for  any  employee  who  has 
been  exposed  to  airborne  concentrations 
of  fibers  of  asbestos  at  or  abo\e  the  TWA 
and.' or  excursion  limit. 

(ii)  The  medical  examination  shall  be 
in  accordance  with  the  requiromcnts  of 
the  periodic  examinations  stipulated  in 
paragraph  (1)(3)  of  this  section,  and  shall 
hi;  given  within  30  calendar  days  before 
or  after  the  date  of  termination  of 
employment 

(5)  Recent  examinations.  No  medical 
eKamination  is  required  of  any 
(employee,  if  adequate  recttrds  show  tha! 
the  employee  has  been  examined  in 
accordance  urith  any  of  paragraphs 
((l)(2)  through  (1K4)')  of  this  section 
within  the  past  1  year  period.  A  pre- 
employment  medical  examination 
which  was  required  as  a  condition  of 
(employment  by  the  employer,  may  not 
be  used  by  that  employer  to  nieet  the 
requirements  of  this  paragraph,  unless 


the  cost  of  such  examination  is  borne  bv 
the  employer. 

(b)  hiformation  provided  to  the 
physician.  Theemplo),:er  shall  provide 
the  foUoving  information  to  the 
rxauiining  physician: 

(i  1  A  copy  of  this  standard  and 
Appr-nriicf^  D  and  E. 

(li)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
empUiyoe's  exposure. 

(iii)  Thr  employee's  reprcstmlative 
exposa.'-c  level  or  anticipated  exposure 
lovel. 

(iv)  A  description  of  any  personal 
protective  and  respirator)'  equipment 
u.sed  or  to  be  used. 

(v)  Liformatioo  from  previous  medical 
exanuualiunsof  the  affc-cted  em-ployt-e 
that  is  not  otherwise  available  to  the 
examining  physician. 

(7)  5'hysician's  written  opinion,  (ii 
The  employer  shall  obtain  a  written 
signed  opinion  from  the  examining 
physician.  This  written  opinion  shall 
contain  the  results  of  the  medical 
f!\amination  and  shall  include: 


(.\)  The  physici.in's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  that  would  place  the 
cnipiuyee  at  an  increased  risk  of 
material  health  impairment  from 
exposure  to  asbestos; 

(Ii)  Any  recommended  limitations  on 
tiie  employee  or  upon  the  use  of 
jiersonal  protective  equipment  such  as 
clothing  or  respirators;  and 

(C;)  A  statement  that  the  employee  has 
been  inforn;ed  by  the  physician  of  the 
results  of  the  medical  e.xanunalion  and 
of  ;my  medical  conditions  resulting 
from  asbestos  exposure  that  require 
further  explanation  or  treatment. 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  phy.sician  of  the 
increased  risk  of  lung  ca."CT;r 
attributable  to  the  combined  elfect  of 
smoking  and  asbestos  exposure. 

(ii)  The  employer  shall  instruct  the 
physician  not  to  reveal  in  the  written 
opinion  given  to  the  employer  specifii 
findi.'igs  or  diagnoses  unrelated  to 
occupational  exposure  to  a.sbestos. 

(iii)  The  employer  shall  piovidc  a 
tuj)y  of  the  physician's  iMittenj,ipinion 
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to  the  affected  employee  within  30  days 
from  its  receipt. 

(m)  Recordkeeping. — (1)  Exposure 
measurements.  NOTE:  The  employer 
may  utilize  the  services  of  <jompetent 
organizations  such  as  industry4jcade 
associations  and  employee  associations 
to  maintain  the  records  required  by  this 
section,  (i)  The  employer  shall  keep  an 
accurate  record  of  all  measurements 
taken  to  monitor  employee  exposure  to 
asbestos  as  prescribed  in  paragraph  (d) 
of  this  section. 

(ii)  This  record  shall  include  at  least 
the  following  information: 

fA)  The  date  of  measurement; 

(B)  The  operation  involving  exposure 
to  asbestos  which  is  being  monitored; 

(C)  Sampling  and  analytical  methods 
used  and  evidence  of  their  accuracy; 

(D)  Number,  duration,  and  results  of 
samples  taken; 

(E)  Type  of  respiratory  protective 
devices  worn,  if  any;  and 

(F)  Name,  social  security  number  and 
exposure  of  the  employees  whose 
exposure  are  represented. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  thirty  (30)  years,  in 
accordance  with  29  CFR  1910.20. 

(2)  Objective  data  for  exempted 
operations,  (i)  Where  the  processing, 
use,  or  handling  of  products  made  from 
or  containing  asbestos  is  exempted  from 
other  requirements  of  this  section  under 
paragraph  (d)(2)(iii)  of  this  section,  the 
employer  shall  establish  and  maintain 
an  accurate  record  of  objective  data 
reasonably  relied  upon  in  support  of  the 
exemption. 

(ii)  The  record  shall  include  at  least 
the  following: 

(A)  The  product  qualifying  for 
exemption; 

(B)  The  source  of  the  objective  data: 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  asbestos; 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  support  the 
exemption;  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption. 

(iii)  The  employer  shall  maintain  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(3)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  by 
paragraph  (l)(l)(i)  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(ii^The  record  shall  include  at  least 
the  following  information: 

(A)  The  name  and  social  security 
number  of  the  employee: 

(B)  Physician's  written  opinions; 


(C)  Any  employee  medical  complaints 
related  to  exposure  to  asbestos;  and 

(D)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraph  (1)(6)  of  this  section. 

(iii)  The  employer  shall  ensure  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  29  CFR 
1910.20. 

(4)  Training.  The  employer  shall 
maintain  all  employee  training  records 
for  one  (1)  year  beyond  the  last  date  of 
employment  of  that  employee. 

(5)  Availability,  (i)  The  employer, 
upon  written  request,  shall  make  all 
records  required  to  be  maintained  by 
this  section  available  to  the  Assistant 
Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  The  employer,  upon  request  shall 
make  any  exposure  records  required  by 
paragraph  (m)(l)  of  this  section 
available  for  examination  and  copying 
to  affected  employees,  former 
employees,  designated  representatives 
and  the  Assistant  Secretary,  in 
accordance  with  29  CFR  1910.20  (a) 
through  (e)  and  (g)  through  (i). 

(iii)  The  employer,  upon  request,  shall 
make  employee  medical  records 
requited  by  paragraph  (m)(2)  of  this 
section  available  for  examination  and 
copying  to  the  subject  employee,  to 
anyone  having  the  specific  written 
consent  of  the  subject  employee,  and  the 
Assistant  Secretary,  in  accordance  with 
29  CFR  1910.20. 

(6)  Transfer  of  records,  (i)  The 
employer  shall  comply  with  the 
requirements  concerning  transfer  of 
records  set  forth  in  29  CFR  1910.20(h). 

(ii)  Whenever  the  employer  ceases  to 
do  business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director  at 
least  60  days  prior  to  disposal  of  records 
and,  upon  request,  transmit  them  to  the 
Director. 

(n)  Observation  of  monitoring — (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees  or 
their  designated  representatives  an 
opportunity  to  observe  any  monitoring 
of  employee  exposure  to  asbestos 
conducted  in  accordance  with 
para^aph  (d)  of  this  section. 

(2)  Observation  procedures.  When 
observation  of  the  monitoring  of 
employee  exposure  to  asbestos  requires 
entry  into  an  area  where  the  use  of 
protective  clothing  or  equipment  is 
required,  the  observer  shall  be  provided 
with  and  be  required  to  use  such 
clothing  and  equipment  and  shall 
comply  with  all  other  applicable  safety 
and  health  procedures. 

I    -■ 


(o)  Dates— (1)  Effective  date.  This 
standard  shall  become  effective  October 
11,1994. 

(2)  The  provisions  of  29  CFR 
1910.1001  remain  in  effect  until  the 
start-up  dates  of  the  equivalent 
provisions  of  this  standard. 

(3)  Start-up  dates.  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(i)  Exposure  monitoring.  Initial 
monitoring  required  by  paragraph  (d)(2) 
of  this  section  shall  be  completed  as 
soon  as  possible  but  no  later  than 
January  9, 1995. 

(ii)  Regulated  areas.  Regulated  areas 
required  to  be  established  by  paragraph 
(e)  of  this  section  as  a  result  of  initial 
monitoring  shall  be  set  up  as  soon  as 
possible  after  the  results  of  that 
monitoring  are  known  and  not  later  than 
February  8, 1995. 

(iii)  Respiratory  protection. 
Respiratory  protection  required  by 
paragraph  (g)  of  this  section  shall  be 
provided  as  soon  as  possible  but  no  later 
than  January  9, 1995. 

(iv)  Hygiene  and  limchroom  facilities. 
Construction  plans  for  change  rooms, 
showers,  lavatories,  and  lunchroom 
facilities  shall  be  completed  as  soon  as 
possible  but  no  later  than  July  10, 199.5. 

(v)  Employee  information  and 
training.  Employee  information  and 
training  shall  be  provided  as  soon  as 
possible  but  not  later  than  April  10, 
1995. 

(vi)  Medical  surveillance.  Medical 
surveillance  not  previously  required  by 
paragraph  (1)  of  this  section  shall  be 
provided  as  soon  as  possible  but  no  later 
than  January  9, 1995. 

(vii)  Compliance  program.  Written 
compliance  programs  required  by 
paragraph  (f)(2)  of  this  section  shall  be 
completed  and  available  for  inspection 
and  copying  as  soon  as  possible  but  no 
later  than  February  8, 1995. 

(viii)  Methods  of  compliance.  The 
engineering  and  work  practice  controls 
as  required  by  paragraph  (f)(1)  shall  be 
implemented  as  soon  as  possible  but  no 
later  than  April  10, 1995. 

(p)  Appendices.  (1)  Appendices  A,  C, 
D,  E,  and  F  to  this  section  are 
incorporated  as  part  of  this  section  and 
the  contents  of  these  Appendices  are 
mandatory. 

(2)  Appendices  B,  F,  G,  H,  I,  and  J  to 
this  section  are  informational  and  are 
not  intended  to  create  any  additional 
obligations  not  otherwise  imposed  or  to 
detract  from  any  existing  obligations. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1218- 
0133) 
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AppefHfra  A  to  §  1910.1001  [Amended] 

4.  Appendix  A  to  §  1 9 1 0. 1 001  is 
amended  by  the  revising  the  second 
sentence  of  the  introductory  paragraph 
to  read  as  fodows: 

*   *   •  The  sampling  and  p.r.alytical 
methods  described  below  represent  the 
elements  of  the  available  monitoring  molhods 
(such  as  Appendix  B  of  thuir  regulation,  the 
most  current  version  of  the  OSHA  method 
ID-IBO,  or  the  most  current  version  nf  the 
NIOSH  Method  7400).  *   *   * 

*  •         •  «         « 

5.  Paragraph  2.  of  the  section  of 
Appendix  A  to  §  1910.1001  entitled 
Sampling  and  Analytical  Procedure  is 
amended  by  adding  the  following 
sentence  to  the  end: 

2.  •   •   *  Do  not  reuse  or  reli  i;id  c  assettes 
for  asbestos  sample  co'.loFtion. 

*  *         •         •         » 

6.  Paragraph  1 1  of  the  section  of 
Appendix  A  to  §  1910.1001  entitled 
Sampling  and  Analytical  Procedure  is 
revised  to  read  as  follows: 

*  •        •        •        • 

n  Each  sel  of  samples  taken  ^^^ll  include 
10%  field  blanks  or  b  minimum  o^'2  field 
blanks.  These  blanks  nmst  come  from  the 
same  lot  «s  the  filters  used  for  sample 
collectioo.  Tbe  field  blank  faults  shall  be 
averagMJ  and  subtracted  from  the  analytical 
results  beiore  reporting.  A  set  consists  of  any 
sample  or  group  of  samples  for  which  an 
evaluation  fior  this  standard  roust  be  made. 
Any  samples  reprasented  by  a  field  blank 
having  a  fiber  count  in  excess  of  the 
detection  limit  of  the  method  being  used 
shall  bereiected. 

7.  Paragraph  2  of  the  section  of 
Appendix  A  to  §  1910.1001  entitled 
C^iality  Control  Procedures  is  amended 
by  redesignating  it  as  paragraph  2a  and 
by  adding  paragraph  2b  to  read  as 
follows: 

*  •••)> 

2.b.  Ail  laboratories  should  also  participate 
in  a  national  sample  testing  scheme  such  as 
the  Proficiency  Analytical  Testing  Program 
(PAT),  or  tbe  Asbestos  Regisfr}'  sponsored  by 
the  American  Industrial  Hj'^iene  As.sociation 
[\m.M 

*  •         •         •         « 

B.  Appeodix  B  of  1910.1001  is  nn-ised 
to  read  as  foUovs's: 

Appendix  6  to  §  1910.1001-OetaiJed 
Procedures  for  Asbestos  Sampling 
and  Andysis    Non-mandatory 

Air 

Matrir. 
OSHA  Permissible  Expo- 
sure Limits: 
Time  Weighted  Aver-    0.1  fiber/cc 

age- 
E)^M<«)on    Level    (30    1 .0  fiber.'cc 
minutes). 


Air 


Collection  Procedure: 

A  kno»«n  volume  of  air  is  dra«»n  througti  a  26- 
mm  diameter  cassette  contatnir^g  a  mixed- 
celkJtose  ester  filter.  The  cassette  must  be 
equipped  with  an  electrically  conductive  50- 
mm  extension  cowl.  The  sampling  time  and 
rate  are  chosen  to  give  a  fit>er  density  of  be- 
tween 100  to  1 .300  fibers/mm^  on  the  filter. 

Recommended     Sampling    0.5  to  5.0  liters/ 
Rate.  minjte  (Umin) 

Recommended     Air     Vol- 
umes: 

Minimum  25  L 

Maximum 2,400  L 

Analytir.al  Procedure;  A  portion  of  the 
sample  filter  is  cleared  and  prepared  for 
asbestos  Fiber  counting  by  Phase  Contrast 
Microscopy  (PCM)  at  400X. 

Commercial  manufacturers  and  products 
mentioned  in  this  method  are  for  descriptive 
use  only  and  do  not  constitute  endorsements 
by  U.SDOL-OSHA.  Similar  products  from 
other  .sources  can  be  substituted. 

1 .  Introduction 

This  ntcthod  describes  the  collet;tion  of 
airborne  asbestos  fibers  using  calibrated 
sampling  pumps  with  mixed-cellulose  ester 
(.MCE)  filters  and  analysis  by  phase  contrast 
microscopy  (PCM).  Sc»ne  tenss  used  are 
unique  to  this  method  and  are  defined  below: 

Asbestos:  A  term  for  naturally  occurring 
fibrous  minerals.  Asbestos  includes 
chrvsotile.  crocidolite.  amosite 
(cummingtonite-grunerite  asbestos),  tremolite 
asbestos,  actinolite  asbestos,  anthophyllite 
asbestos,  and  any  of  these  minerals  that  have 
beei)  chemically  treated  and/or  altered.  The 
precise  chemical  formulation  of  each  s}HX.ies 
will  var>'  with  the  location  from  which  h  was 
mined.  Nominal  compositions  are  listed: 

Chrys*rtile  Mg.^i20..(0H).. 

Crocidolite _ Na;  Fej--»-f  e.-^  • 

.Si,0:2(0n"), 
Amosite  (Mg.Fe)7  SIkO-. 

(OH)r 
Tremolite -artinolite 


Anthophyllite 


Ca-(,Mg.Fe),  SinOj 

(OH), 
(Mg.Fe)-  SisO;, 

(OH): 


Asbestos  Fiber:  A  fiber  of  asbestos  which 
meets  the  criteria  spftitled  below  for  a  fiber. 

Asped  Rmio:  The  ratio  of  the  length  of  a 
fiber  to  it's  diameter  (e.g.  3:1,  5:1  aspect 
ratios). 

Clvavngf  Fragments:  Mineral-partit  les 
formed  by  comminution  of  minerals, 
especially  those  characterized  by  parallel 
sidts  and  a  moderate  a.spect  ratio  (u.sual'.y 
less  than  20:1). 

Detection  Lisn:t:'The  number  of  fibers 
netessa.^-  to  be  95%  certain  that  the  result  is 
greater  than  zero. 

Diffffrential  Counting:The  term  applied  to 
the  practice  of  excluding  certain  kinds  of 
fibers  from  the  fiber  count  because  the>'  do 
not  appear  to  be  asbestos. 

Fiber:  A  parti^-le  that  is  5  jun  or  longf^. 
with  a  length-to-width  ratio  of  3  to  1  or 
lonrjrr. 


FieW.  The  area  within  tbe  gralicTile  circle 
that  is  superimposed  on  the  microscope 
image. 

Set:  The  samples  which  are  taken, 
submitted  to  the  laboratory,  analy?^.  and  iw 
which,  interim  or  final  result  reports  are 
generated. 

Tremolite.  Anthophyllite.  and  Actinolite: 
The  non-asbestos  form  of  these  minerals 
which  meet  the  definition  of  a  fiber.  It 
includes  any  ©yhese  minerals  that  have  U-eii 
chemically  Ir^Mid  and/or  altered. 

Walton-Beckett  Graticule:  An  eyepiece 
graticule  specifically  designed  for  asbestoi 
fiber  counting.  It  consists  of  a  circle  with  a 
projected  diameter  of  100  #  2  jim  (area  of 
about  0.00785  mm*)  with  a  crosshair  having 
tic-marks  at  3-(im  inlerv-als  in  one  direction 
cind  5-}im  in  the  orthogonal  direction.  There 
are  marks  around  the  peripher>-  of  the  cirtVe 
fo  demonstrate  the  propter  sizes  and  shapes 
of  fibers.  TTiis  design  is  reproduced  in  Figure 
2.  The  disk  is  placed  in  one  of  the 
microscope  e>epieces  so  that  the  design  is 
superimposed  on  tbe  field  of  view. 

1.1.  History 

Early  suneys  to  determine  asbestos 
exposures  were  conducted  using  impinger 
counts  of  total  dust  with  the  counts 
expressed  as  million  particles  per  cubic  Soot 
The  British  Asbestos  Research  Council 
recommended  filter  membrane  counting  in 
1969.  In  July  1969.  the  Bureau  of 
Occupational  Safety  and  Health  published  a 
filter  membrane  method  for  counting 
asbestos  fibers  in  tlie  United  States.  This 
method  was  refined  by  NIOSH  and  published 
as  P  a  CAM  239.  On  May  29,  1971.  OSHA 
specified  filter  memlHane  sampling  with 
phase  oontraat  counting  for  e\-aluation  of 
asbestos  expocuras  at  waik  sites  in  tbe 
United  States.  The  use  of  this  technique  was 
again  requii«d  by  OSHA  in  1986.  Phase 
( ontrast  microscopy  has  continued  to  be  the 
method  of  choice  for  the  measurement  of 
occupational  exposure  to  asbestos. 

1.2.  Principle 

Air  is  drawn  through  a  MCE  filter  Jo 
capture  aiihome  asbestos  fibers.  A  wedge 
shaped  portion  of  the  filter  is  removed, 
placed  on  a  glass  microscope  shde  and  made 
transparent.  A  measured  area  (field)  is 
viewed  by  PCM.  All  the  fibers  meeting  a 
defnied  criteria  for  asbestos  ere  counted  and 
considered  a  measure  of  tbe  airtx>rne  asbestos 
concentration. 

1.3.  .Advantages  and  Disadvantages 

There  s.t  four  main  advantages  of  PCM 
o%er  other  methods: 

( 1 )  The  technique  is  specific  f(.>r  fibers. 
Phnse  contrast  is  a  fiber  counting  technique 
which  excludes  non-fibrous  particles  from 
the  analysis. 

(2)  The  technique  is  ir5ex}>ensive  and  dc»es 
not  require  specialized  knowledge  to  carr>- 
out  tbt!  anal>-sis  for  total  fiber  counts. 

(.1)  Tbe  analysis  is  quick  and  can  be 
performed  on-site  for  rapid  determination  of 
i.ir  t  oncentrations  of  asbestos  fibers. 

(4)  The  technique  has  continuity  with 
historical  epidemiolqgical  studies  so  that 
c-stimaios  of  expected  disease  can  be  inferred 
fiuui  long-tetm  determinations  of  asbestos 
exjiosures. 
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The  main  disadvantage  of  PCM  is  that  it 
does  not  positively  identify  asbestos  fibers. 
Other  fibers  which  are  not  asbestos  may  be 
included  in  the  count  unless  differential 
counting  is  performed.  This  requires  a  great 
deal  of  experience  to  adequately  differentiate 
asbestos  from  non-asbestos  fibers.  Positive 
Identification  of  asbestos  must  be  {jerformed 
by  polarized  light  or  electron  microscopy 
techniques.  A  further  disadvantage  of  PCM  is 
that  the  smallest  visible  fibers  are  about  0.2 
^^m  in  diameter  while  the  finest  asbestos 
fibers  may  be  as  small  as  0.02  urn  irr 
diameter.  For  some  exp)osures,  substantially 
more  fibers  may  be  present  than  are  actually 
counted. 

1.4.  Workplace  Exposure 

Asbestos  is  used  by  the  construction 
industry  in  such  products  as  shingles,  floor 
tiles,  asbestos  cement,  roofing  felts, 
insulation  and  acoustical  products.  Non- 
construction  uses  include  brakes,  clutch 
facings,  paper,  paints,  plastics,  and  fabrics. 
One  of  the  most  significant  exposures  in  the 
workplace  is  the  removal  and  encapsulation 
of  asbestos  in  schools,  public  buildings,  and 
homes.  Many  workers  have  the  potential  to 
be  exposed  to  asbestos  during  these 
operations. 

About  95%  of  the  asbestos  in  commen.iul 
use  in  the  United  States  is  chrysotile. 
Crocidolite  and  amosite  make  up  most  of  the 
remainder.  Anthophyllite  and  tremolite  or 
actinolite  are  likely  to  be  encountered  as 
contaminants  in  various  industrial  products. 

1.5.  Physical  Properties 

Asbestos  fiber  possesses  a  high  tensile 
strength  along  its  axis,  is  chemicajly  inert, 
non-combustible,  and  heat  resistant.  It  has  a 
high  electrical  resistance  and  good  sound 
absorbing  properties.  It  can  be  weaved  into 
cables,  fabrics  or  other  textiles,  and  also 
matted  into  asbestos  papers,  felts,  or  mats. 

2.  Range  and  Detection  Limit 

2.1.  The  ideal  counting  range  on  the  filler 
is  100  to  1,300  fibers/mm^.  With  a  Walton- 
Beckett  graticule  this  range  is  equivalent  to 
0.8  to  '0  fibers/tield.  Using  NIOSH  counting 
statistics,  a  count  of  0.8  fibers/field  would 
give  an  approximate  coefficient  of  variation 
(CV)  of  0.1 3.    , 

2.2.  The  detection  limit  for  this  method  is 
4.0  fibers  per  100  fields  or  5.5  fibers/mm^. 
This  was  determined  using  an  equation  to 
estimate  the  maximum  CV  possible  at  a 
specific  concentration  (95%  confidence)  und 
a  Lower  Control  Limit  of  zero.  The  CV  value 
was  then  used  to  determine  a  corresponding 
concentration  from  historical  CV  vs  fiber 
relationships.  As  an  example: 

Lower  Control  Limit  (95%  ConfideniuJ  =  ,M- 

-  1.645(CV)(AC) 
Where: 

AC  =  Estimate  of  the  airborne  fiber 

concentration  (fibers/cc)  Setting  the 
Lokver  Control  Limit  =  0  and  solving  lor 
CV: 

0  =  AC  -  l.r,45(CV)(AC) 
.  CV=  0.61 

This  value  was  compared  with  CV  vs. 
count  cur\'es.  The  count  at  which  CV  =  O.til 
for  Leidel-Busch  counting  statistics  or  for  an 
OSHA  .S,ilt  Like  Ti'(  hnical  Center  (O.Sl  lA- 


SLTC)  CV  curve  (see  Appendix  A  for  further 
information)  was  4.4  fibers  or  3.9  fibers  per 
100  fields,  respectively.  Although  a  lower 
detection  limit  of  4  fibers  per  100  fields  is 
supported  by  the  OSHA-SLTC  data,  both 
data  sets  support  the  4.5  fibers  per  100  fields 
value. 

3.  Method  Performance — Precision  and 
Accuracy 

Precision  is  dependent  upon  the  total 
number  of  fibers  counted  and  the  uniformity 
of  the  fiber  distribution  on  the  filter.  A 
general  rule  is  to  count  at  least  20  and  not 
more  than  100  fields.  The  count  is 
discontinued  when  100  fibers  are  counted, 
providtd  that  20  fields  have  already  been 
counted.  Counting  more  than  100  fibers 
results  in  only  a  small  gain  in  precision.  As 
the  total  count  drops  below  10  fibers,  an 
accelereted  loss  of  precision  is  noted. 

At  this  time,  there  is  no  known  method  to 
determine  the  absolute  accuracy  of  the 
asbestos  analysis.  Results  of  samples 
prepartd  through  the  Proficiency  Analytical 
Testing  (PAT)  Program  and  analyzed  by  the 
OSHA-SLTC  showed  no  significant  bias 
when  compared  to  PAT  reference  values.  The 
PAT  samples  were  analyzed  from  1987  to 
1989  (N=36)  and  the  concentration  range  was 
from  120  to  1 ,300  fibers/mm^. 

■i.  Interferences 

Fibrous  substances,  if  present,  may 
interfere  with  asbestos  analysis. 
.Some  common  fibers  are: 

Fiber  glass  anhydrite      Perlite  veins, 
planj  fibers. 

Cypsutn  Some  synthetic  fi-  ■ 

berSf 
Membrane  structures     Sponge  spicules  and 

diatoms. 
Microorganisms  Wollastonite. 

The  use  of  electron  microscopy  or  optical 
tests  such  as  polarized  light,  and  dispersion 
staining  may  be  used  to  differentiate  these 
materials  from  asbestos  when  necessary. 

5.  Sampling 
.S.l.  Equipment 

5.1.1.  Sample  assembly  (The  assembly  is 
shown  in  Figure  3).  Conductive  filter  holder 
consisting  of  a  25-mm  diameter,  3-piece 
cassette  having  a  50-mm  long  electrically 
(onduttive  extension  cowl.  Backup  pad,  23- 
mm,  cellulose.  Membrane  filter,  mixed- 
cellulose  ester  (MCE),  25-mm,  plain,  white, 
0.8-  to  1.2-(im  pore  size. 

Notes:  (a)  Do  not  re-use  cassettes. 

(b)  Fully  conductive  cassettes  are  required 
to  reduce  fiber  loss  to  the  sides  of  the  cassette 
due  to  electrostatic  attraction. 

(c)  Purchase  filters  which  have  been 
selected  by  the  maniifacturer  for  asbestos 

(  ounting  or  analyze  representative  filters  for 
fiber  background  before  use.  Discard  the  filter 
iot  if  rnore  than  4  fibers/100  fields  are  found. 

(d)  To  decrease  the  possibility  of 
contamination,  the  sampling  system  (filter- 
backup-pad-cassette)  for  asbestos  is  usually 
preassembled  by  the  manufacturer. 

5.1.2.  Gel  bands  for  sealing  cassettes. 
5.1.3-  Sampling  pump. 

Eack  pump  must  l)e  a  baIter^■  operaJed. 
siilfi  aniiiinifd  unit  sniiill  cnoui^h  to  Im?  j)ln(  <><) 


on  the  monitored  employee  and  not  interfere 
with  th^work  being  pierformed.  The  pump 
must  be  capable  of  sajnpling  at  2.5  liters  per 
minute  (L/min)  for  the  required  sampling 
time. 

5.1.4.  Flexible  tubing,  6-mra  bore. 

5.1.5.  Pump  calibration. 
Stopwatch  and  bubble  tube/burette  or 

electronic  meter. 

5.2.  Sampling  Procedure 

5.2.2.  Seal  the  point  where  the  base  and 
cowl  of  each  cassette  meet  (see  Figure  3)  with 
a  gel  band  or  tape. 

5.2.2.  Charge  the  pumps  completely  before 
beginning. 

5.2.3.  Connect  each  pump  to  a  calibration 
cassette  with  an  appropriate  length  of  6-mm 
bore  plastic  tubing.  Do  not  use  luer 
connectors — the  type  of  cassette  specified 
above  has  built-in  adapters. 

5.2.4.  Select  an  appropriate  flow  rate  for 
the  situation  being  monitored.  The  samplinj> 
fiow  rate  must  be  between  0.5  and  5.0  L/min 
for  personal  sampling  and  is  commonly  set 
between  1  and  2  L/min.  Always  choose  a 
flow  rate  that  will  not  produce  overloaded 
filters. 

5.2.5.  Calibrate  each  sampling  pump  before 
and  after  sampling  with  a  calibration  cassette 
in-Une  (Note:  This  calibration  cassette  should 
be  from  the  same  lot  of  cassettes  used  for 
sampling).  Use  a  primary  standard  (e.g. 
bubble  burette)  to  calibrate  each  pump,  if 
possible,  calibrate  at  the  sampling  site. 

Note:  If  sampling  site  calibration  is  not 
possible,  environmental  influences  may 
affect  the  flow  rate.  The  extent  is  dependent 
on  the  type  of  pump  used.  Consult  with  the 
pump  manufacturer  to  determine 
dependence  On  environmental  influences.  If 
the  pump  is  affected  by  temperature  and 
pressure  changes,  use  the  formula  in 
Appendix  B  to  calculate  the  actual  flow  rate 

5.2.6.  Connect  each  pump  to  the  base  of 
each  sampling  cassette  with  flexible  tubing. 
Remove  the  end  cap  of  each  cassette  and  take 
each  air  sample  opien  face.  Assure  that  each 
sample  cassette  is  held  open  side  down  in 
the  employee's  breathing  zone  during 
sampling.  The  distance  from  the  nose/moulh 
of  the  employee  to  the  cassette  should  be 
about  10  cm.  Secure  the  cassette  on  the  collar 
or  lapel  of  the  employee  using  spring  clips 
or  other  similar  devices. 

5.2.7.  A  suggested  minimum  air  volume 
when  sampling  to  determine  TWA 
compliance  is  25  L.  For  Excursion  Liniit  (30 
min  sampling  time)  evaluations,  a  minimum 
air  volume  of  48  L  is  reconunended. 

5.2.8.  The  most  significant  problem  when 
sampling  for  asbestos  is  overloading  the  filler 
with  non-asbestos  dust.  Suggested  maximum 
air  sample  volumes  for  specific  environments 
are: 


Environment 


Ast}estos  removal  operations  (visi- 
ble dust). 

Ast}estos  removal  operation^  (little 
dust). 

Office  environments ^ 


Air  vol. 
(L) 


1(30 

240 

400 
to 

2;400 


Federal  Register  /  Vol.  59.  No.  153  /  Wednesday.  August  10,  1994  /  Rules  and  Regulations    41067 


Caution:  Do  not  overload  the  filter  with 
dust.  High  levels  of  non-fibrous  dust  particles 
may  obscure  fibers  on  the  filter  and  lower  th^e 
count  or  make  counting  impossible.  If  more 
than  about  25  to  30%  of  the  field  area  is 
obscured  with  dust,  the  result  may  be  biased 
low.  Smaller  air  volumes  may  be  necessary 
when  there  is  excessive  non-asbestos  dust  in 
the  air. 

While  sampling,  observe  the  filter  with  a 
small  fiashlight.  If  there  is  a  visible  layer  of 
dust  on  the  filter,  stop  sampling,  remove  and 
seal  the  cassette,  and  replace  with  a  new 
sampling  assembly.  The  total  dust  loading 
should  not  exceed  1  mg. 

5.2.9.  Blank  samples  are  used  to  determine 
if  any  contamination  has  occurred  during 

'  sample  handling.  Prepare  two  blanks  for  the 
first  1  to  20  samples.  For  sets  containing 
greater  than  20  samples,  prepare  blanks  as 
10%  of  the  samples.  Handle  blank  samples 
in  the  same  manner  as  air  samples  with  one 
exception:  Do  not  draw  any  air  through  the 
blank  samples.  Open  the  blank  cassette  in  the 
place  where  the  sample  cassettes  are 
mounted  on  the  employee.  Hold  it  open  for 
about  30  seconds.  Close  and  seal  the  cassette 
appropriately.  Store  blanks  for  shipment  with 
the  sample  cassettes. 

5.2.10.  Immediately  after  sampling,  close 
and  seal  each  cassette  with  the  base  and 
plastic  plugs.  Do  not  touch  or  puncture  the 
filter  membrane  as  this  will  invalidate  the 
analysis. 

5.2.71.  Attach  a  seal  (OSHA-21  or 
equivalent)  around  each  cassette  in  such  a 
way  as  to  secure  the  end  cap  plug  and  base 
plug.  Tape  the  ends  of  the  seal  together  since 
the  seal  is  not  long  enough  to  be  wrapped 
end-to-end.  Also  wrap  tape  around  the 
cassette  at  each  joint  to  keep  the  seal  securt. 

5.3.  Sample  Shipment 

5.3.1.  Send  the  samples  to  the  laboratory 
with  paperwork  requesting  asbestos  analysis. 
List  any  known  fibrous  interferences  present 
during  sampling  on  the  paperwork.  Also, 
note  the  workplace  operation(s)  sampled. 

5.3.2.  Secure  and  handle  the  samples  in 
such  that  they  will  not  rattle  during  shipment 
nor  be  exposed  to  static  electricity.  Do  not 
ship  samples  in  expanded  polystyrene 
peanuts,  vermiculite,  paper  shreds,  or 
excelsior.  Tape  sample  cassettes  to  sheet 
bubbles  and  place  in  a  container  that  will 
cushion  the  samples  without  rattling. 

5.^.3.  To  avoid  the  possibility  of  sample 
contamination,  always  ship  buJk  samples  in 
separate  mailing  containers. 

6.  Analysis 

6.1.  Safety  Precautions 

6.1.1.  Acetone  is  extremely  flammable  and 
precautions  must  betaken  not  to  ignite  it. 
Avoid  using  large  containers  or  quantities  of 
acetone.  Transfer  the  solvent  in  a  ventilated 
laboratory  hood.  Do  not  use  acetone  near  any 
open  flame.  For  generation  of  acetone  vapor, 
use  a  spark  free  heat  source. 

C.J. 2.  Any  asbestos  spills  should  be 
cleaned  up  immediately  to  prevent  dispersal 
of  fibers.  Prudence  should  he  exercised  to 
avoid  contamination  of  laboratory  facilities    - 
or  exposure  of  personnel  to  asbestos. 
Asbestos  spills  should  be  cleaned  up  with 
wet  methods  and/or  a  High  Efficiency 
Part iculate- Air  (HEPA)  filtered  vacuum. 


Caution:  Do  not  use  a  vacuum  without  a 
HEPA  filter — If  will  disperse  fine  asbestos 
fibers  in  the  air. 

6.2  Equipment 

6.2.1.  Phase  contra.st  microscope  with 
binocular  or  trinorular  head. 

6.2.2.  Widefield  or  Huygenian  lOX 
eyepieces  [Note:  The  eyepiece  containing  the 
graticule  must  be  a  focusing  eyepiece.  I'se  a 
40X  phase  objective  with  a  numerical 
aperture  of  0  65  to  0.75). 

6.2.3.  KohlT  illumination  (if  possible)  with 
green  or  blue  filtrr. 

6.2.4  Wal'cn-Beckett  Graticule,  type  G-22 
with  100  z  2  urn  projected  diameter 

6.2.5.  Mechanical  stage. 

A  rotating  mechanical  stage  is  convenient 
for  use  with  polarized  light. 

6.2.6.  Phase  telescope. 

6  2  7.  Stage  micrometi-r  with  0.01-mm 
subdivisions. 

6.2.8.  Phase-shift  test  slide,  mark  II 
(.Available  from  PTR  optics  Ltd..  and  also 
McCronel. 

6.2  9.  Pretleaned  glass  slides.  25  mm  X  75 
mm.  One  end  t  an  be  frosted  for  convenience 
in  writing  sample  numbers,  etc..  or  paste-on 
labels  can  be  used. 

6.2.jq.  Cover  glass  «1  V;,. 

6.2.11.  Scalpel  («10,  curved  blade). 

6.2.12.  Fine  tipped  forceps. 

6.2.13.  Aluminum  block  for  clearing  filter 
(see  Appendix  D  and  Figure  4). 

6.2.14.  Automatic  adjustable  pipetle.  100- 
to^500-(iL. 

6.2.15.  .Vlicropipette,  5  pL. 

6.3.  Reagents 

6.3.1  Acetone  (HPLC  grade). 
6.3.2.  Triacetin  (glycerol  triacf  tate). 

6.3  3.  Lacquer  or  nail  polish. 

6.4.  Standard  Preparation 

A  way  to  prepare  standard  asbestos 
samples  of  known  concentration  has  not  bfcn 
developed.  It  is  possible  to  prepare  replicate 
samples  of  nearly  equal  concentration.  Thi«; 
has  been  performed  through  the  PAT 
program.  These  asbestos  samples  are 
distributed  by  the  .\l\\.\  to  participating 
laboratories. 

Since  only  about  one-fourth  of  a  25-mm 
sample  membrane  is  required  for  an  asbe^itos 
count,  any  PAT  sam.ple  can  serve  as  a 
"standard"  for  .'■eplicate  counting 

6.5.  Sample  Mounting 

Note:  See  Safety  Prpc:autions  in  Section  6  1 
before  prcneeding.  The  objective  is  to 
produce  Samples  with  a  smooth  (non-grainy) 
background  in  a  mediu.Ti  with  a  refractive 
index  of  app.-oxiniately  1.46.  The  technique 
below  collapses  the  filter  for  easier  focusing 
and  produces  pe-manent  mounts  which  are 
useful  for  qunliiy  (oiitrol  and  interlaboratory 
comparison. 

An  alumin,;:n  block  or  similar  device  is 
required  for  sample  preparation  A  drawi.ig 
is  shown  in  Fig-i.-e  4. 

6.5.1.  Heat  the  aluminum  block  to  about 
70' C.  The  hot  block  should  not  be  used  on 
any  surface  that  can  be  damaged  by  either  the 
heat  or  from  e\[K)sure  to  acetone. 

6.5.2.  Ensure  th.it  the  glass  slides  jnd  cover 
gU'sses  a.T  free  ot  dust  and  fibers. 

6.5.3  Remove  tiie  top  plug  to  prevent  a 
viicuuni  ui'.en  th.e  cassette  is  op-ned.  Clean 


the  outside  of  the  cassette  if  necessary.  Cut 
the  seal  and/or  tape  on  the  cassette  with  a 
razor  blade.  Very  carefully  separate  the  base- 
fiDm  the  extensicin  cowl,  leaving  the  filter 
and  backup  pad  in  the  base. 

6.5.4.  With  a  rocking  motion  cut  a 
triangular  wedge  from  the  filter  using  the 
scalpel.  This  wedge  should  be  one-sixth  to 
one-fourth  of  the  filter.  Grasp  the  filter  wedge 
with  the  forceps  on  the  perimeter  of  the  filter 
which  was  clamped  between  the  cassette 
pieces.  DO  NOT  TOUCH  the  filter  with  vour 
finger.  Place  the  filler  on  the  glass  slide ' 
sample  side  up.  Static  eleUricity  will  usuallv 
keep  the  filter  on  the  slide  until  it  is  cleared 

6.5.5.  Place  the  tip  of  the  micropipette 
containing  about  200  pL  acetone  into  the 
aluminum  block.  Insert  the  glass  slidf  into 
the  receiving  slot  in  the  aluminum  block. 
Inject  the  acetone  into  the  block  w;th  slow, 
steady  pressure  on  the  plunger  while  holding 
the  pipette  firmly  in  place.  Wait  3  to  5 
seconds  for  the  filter  to  clear,  then  remo\ c 
the  pipette  and  slide  from  the  aluminum 
block. 

6.5.6.  Immediately  (less  than  30  set  onds) 
place  2.5  to  3.5  jiL  of  triacetin  on  the  filter 
(Note:  Waiting  longer  than  30  seconds  will 
result  in  increased  index  of  refraction  and 
decreased  contrast  between  the  fibers  and  the 
preparation.  This  may  also  lead  to  separation 
of  the  cover  slip  from  the  slide). 

6.5.7.  Lower  a  cover  slip  gently  onto  the 
filter  at  a  slight  angle  to  reduce  the 
possibility  of  forming  air  bubbles.  If  more 
than  30  seconds  have  elapsed  between 
acetone  exposure  and  triac;etin  application, 
glue  the  edges  of  the  cover  slip  to  the  slide 
with  lacquer  or  nail  polish. 

6.5.8.  If  clearing  is  slow,  warm  the  slide  for 
15  min  on  a  hot  plate  having  a  surface 
temperature  of  about  50  'C  to  hasten  clearing 
The  top  of  the  hot  block  can  be  used  if  the 
slide  is  not  heated  too  long 

6.5.9.  Counting  may  proceed  immediately 
after  clearing  and  mounting  are  i  ompleted. 
6.6.  Sample  Analysis 

Completely  align  the  microscope  according 
to  the  manufacturer's  instructions.  Then, 
align  thT"  microscope  using  the  following 
general, alignment  routine  at  the  beginning  of 
every  counting  session  and  more  often  if 
nec:essary. 

6.6.7.  Alignment 

(1)  Clean  all  optical  surfaces.  Even  a  small 
amount  of  dirt  can  significantly  degrade  the 
image. 

(2)  Rough  focus  the  objective  on  <t  sitmplf 
(T)  Close  down  the  field  ins  so  tli.it  il  is 

visible  in  the  field  of  view.  I  ui  is  the  imagi- 
of  the  iris  with  the  co.'idt'nsf^r  .m  us.  Center 
the  image  nf  the  ins  in  the  fit  Id  of  vit  w. 

(4)  Insi.iil  !hi-  phase  tc'lf.c njH  jiid  focus  on 
the  phase  riri;;s  Critir.ilK  ceiiliTlli'  lings 
.\fisalignment  of  the  riiiys  risnHs  i;i 
astigmatism  which  will  d-'gr.idi-  lli<  iinagr. 

(51  Plai  e  the  phas*'  shi!t  te-^t  <.|fili'  nn  the 
mic.-c)s<  ope  stage  anci  I'ch  I's  ri:i  tin-  Liiia.  Tin- 
analyst  must  see  l;:;f  sc!  .)  and  should  -jci'  .1 
least  parts  of  4  and  5  but.  not  sec  line  set  G 
or  6.  A  microscope' nii<  rose  cpis!  combiniititm 
whic  h  does  not  puss  tliis  test  nua  not  b<' 
used 
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6.6 J.  Counting  Fibers 

(1)  Place  the  prepered  sample  slide  on  the 
mechanical  stage  of  the  niicrosco]}e.  Position 
the  center  of  the  wedge  under  the  objective 
lens  and  focus  upon  the  sample. 

(2)  Start  counting  bam  one  end  of  the 
wedge  and  progress  along  a  radial  line  to  the 
Other  end  (count  in  either  direction  from 
perimeter  to  wedge  tip).  Select  fields 
randomly,  without  looking  into  the 
eyepieces,  by  slightly  advancing  the  slide  in 
one  direction  with  the  mechanical  stage 
control. 

(3)  Continually  scan  over  a  range  of  focal 
planes  (generally  the  upper  10  to  IS  ^m  of 
the  filter  surface)  with  the  fine  focus  control 
during  each  field  count.  Spend  at  least  5  to 
IS  seconds  p>er  field. 

(4)  Most  samples  will  contain  asbestos 
fibers  with  fiber  diameters  less  than  1  ^m. 
Look  carefully  for  faint  fiber  images.  The 
small  diameter  fibers  will  be  very  hard  to  see. 
However,  they  are  an  important  contribution 
to  the  total  count.  ^, 

(5)  Count  only  fibers  equal  to  or  lont^er 
than  5  Jim.  Measure  the  length  of  curved 
fibers  along  the  curve. 

(6)  Count  fibers  which  have  a  length  to 
width  ratio  of  3:1  or  greater. 

(7)  Count  all  the  fibers  in  at  least  20  fields. 
Continue  counting  until  either  100  fibers  are 
counted  or  100  fields  have  been  viewed; 
whichever  occurs  first.  Count  all  the  fibers  in 
the  final  field. 

(8)  Fibers  lying  entirely  within  the 
boundary  of  the  Walton-Beckett  graticule 
field  shall  receive  a  count  of  1.  Fibers 
crossing  the  boundary  once,  having  one  end 
within  the  circle  shall  receive  a  count  of  '/s. 
Do  not  count  any  fiber  that  crosses  the 
graticule  boundary  more  than  once.  Reject 
and  do  not  count  any  other  fibers  even 
though  they  may  be  visible  outside  the 
graticule  area.  If  a  fiber  touches  the  circle,  if 
is  considered  to  cross  the  line. 

^9)  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  clearly 
identified  and  each  individual  fiber  is  clearly 
not  connected  to  another  counted  fiber.  See 
Figure  2  for  counting  conventions. 

(10)  Record  the  number  of  fibers  in  each 
field  in  8  consistent  way  such  that  filter  non- 
uniformity  can  be  assessed. 

(11)  Regularly  check  phase  ring  alignment. 

(12)  When  an  agglomerate  (mass  of 
material)  covers  more  than  2.5%  of  the  field 
of  view,  reject  the  field  and  select  another. 
Do  not  include  it  in  the  ntimber  of  fields 
counted. 

(13)  Perform  a  "blind  ret  ount"  of  1  in 
every  10  filter  wedges  (slides)  Re-label  the 
slides  using  a  person  other  than  the  original 
counter. 

6.7:  Fiber  Identification 

As  previously  mentioned  in  Htn  tiun  1.3., 
PCM  does  not  provide  positive  confirmation 
of  asbestos  fibers.  Alternate  differential 
I  ounting  techniques  should  be  used  if 
(lisi  rimihation  is  desirable.  Differeivtiiil 


counting  may  include  primary 
discrinination  based  on  morphology, 
polarised  light  analysis  of  fibers,  or 
modiflcation  of  PCM  data  by  Scanning 
Electron  or  Transmission  Electron 
Microscopy. 

A  great  deal  of  experience  is  required  to 
routinely  and  correctly  perform  differential 
counting.  It  is  discouraged  unless  it  is  legally 
necessary.  Then,  only  if  a  fiber  is  obviously 
not  asbestos  should  it  be  excluded  from  the 
count.  Further  discussion  of  this  technique 
can  be  found  in  reference  8.10. 

If  there  is  a  question  whether  a  fiber  is 
asbestos  or  not.  follow  the  rule: 

"WHEN  IN  DOUBT.  COUNT." 

6.8.  Analytical  Recommendations — Quality 
Control  System 

6.8. t-  All  individuals  performing  asbestos 
analysis  must  have  taken  the  NIOSH  course 
for  sampling  and  evaluating  airborne  asbestos 
or  an  equivalent  course. 

6.8.3.  Each  laboratory  engaged  in  asbestos 
counting  shall  set  up  a  slide  trading 
arrangement  with  at  least  two  other 
laboratories  in  order  to  compare  performance 
and  eliminate  inbreeding  of  error.  The  slide 
exchange  occurs  at  least  semiannually.  The 
round  robin  results  shall  be  posted  where  all 
analysis  can  view  individual  analyst's     ■ 
results, 

6.8.3.  Each  laboratory  engaged  in  asbestos 
counting  shall  participate  in  the  Proficiency 
Analytical  Testing  Program,  the  Asbestos 
Analyst  Registry  or  equivalent. 

6.8.4.  Each  analyst  shall  select  and  count 
prepared  slides  from  a  "slide  bank".  These 
are  quality  assurance  counts.  The  slide  bank 
shall  be  prepared  using  uniformly  distributed 
samples  taken  from  the  workkad.  Fiber 
densities  should  cover  the  entire  range 
routinely  analyzed  by  the  laboratory.  These 
slides  tre  counted  blind  by  all  counters  to 
establish  an  original  standard  deviation.  This 
historical  distribution  is  compared  with  the 
quality  assurance  counts.  A  counter  must 
have  95%  of  all  quality  control  samples 
counted  within  three  standard  deviations  of 
the  historical  mean.  This  count  is  then 
integrated  into  a  new  historical  mean  and 
standard  deviation  for  the  slide. 

The  analyses  done  by  the  counters  to 
fstalilijh  the  slide  bank  may  be  used  for  an 
intRrini  quality  control  program  if  the  data 
nrfi  treated  in  a  proper  statisti<.al  fashion. 

7.  a\iX:L!LATlOSS 

7.1.  Cilculate  the  estimated  airborne 
asbestos  fiber  concenjration  on  the  filter 
sampla  using  the  following  formiria: 
whpre: 

,'\C=.^irbor^R  fiber  <  one  enfration 


AC 


FB 
FL 


BFB 
BFL 


FB=Total  number  of  fibers  greater  than  5  \un 

counted 
FL=  Total  number  of  fields  counted  on  the 

filter 
BFB=Total  number  of  fibers  greater  than  5 

)im  counted  in  the  blank 
BFL=Total  number  of  fields  counted  on  the 

blank 
ECA=Effective  collecting  area  of  filter  (385 

mm^  nominal  fw  a  25-nun  filter.) 
FR=Pump  flow  rate  (L/min) 
MFA=Microscope  count  field  area  (mm-'). 

This  is  0.00785  nun*  for  a  Walton- 
Beckett  Graticule. 
T=Sample  collection  time  (min) 
1 .000=Conversion  of  L  to  cc 

Note:  The  col  lection  area  of  a  filter  is 
seldom  equal  to'  385  nun^.  It  is  appropriate 
for  laboratories  to  routinely  monitor  the  exact 
diameter  using  an  inside  micrtRneter.  The 
collection  area  is  calculated  according  to  the 
formula: 
Area=4d/2)2 
7.2.  Short-cut  Calculation 

Since  a  given  analyst  always  has  the  same 
interpupillary  distance,  the  ntmiber  of  fields 
per  filter  for  a  particular  analyst  will  remain 
constant  for  a  given  sire  filter.  The  field  size 
for  that  analyst  is  constant  {i.e.  the  analyst  is 
using  an  assigned  microscope  and  is  not 
changing  the  reticle). 

For  example,  if  the  exposed  area  of  the 
filter  is  always  385  mm*  and  the  size  of  the 
field  is  always  0.00785  mm*,  the  ntmiber  of 
fields  per  filter  will  always  be  49,000.  In 
addition  it  is  necessary  to  convert  liters  of  air 
to  cc.  These  three  constants  can  then  be 
combined  such  that  ECA/(1.000  X  MFA)=49. 
The  previous  etjuation  simplifies  to: 


AC  = 


FL 


BFB 
BFL 


x49 


FRxT 


xECA 


lOOOxFRxTxMFA 


7.3.  Recoimt  Calculations 

As  mentioned  in  step  13  of  Section  6.G.2.. 
a  "blindTecount"  of  10%  of  the  slides  is 
performed.  In  all  cases,  differences  will  be 
observed  between  the  first  and  second  counts 
of  the  same  filter  wedge.  Most  of  these 
differences  will  be  due  to  chance  alone,  that 
is,  due  to  the  random  variability  (precision) 
of  the  count  method.  Statistical  recount 
(  riteria  enables  one  to  decide  whether 
observed  differences  can  be  explained  due  to 
chant.e  alone  or  are  probably  due  to 
systematic  differences  between  analysts, 
microscopes,  or  other  biasing  factors. 

The  following  recount  criterion  is  for  a  pair 
of  (xjunts  that  estimate  AC  in  fibers/cc.  The 
criterion  is  given  at  the  fype-I  error  level. 
That  is,  there  is  5%  maximum  risk  that  we 
will  reject  a  pair  of  counts  for  the  reason  that 
one  might  Ix;  biased,  when  the  large  observed 
different  o  is  really  due  to  chance. 

R<->je«  t  a  pair  of  cx>unts  if: 


^.-v^|>2.78x(^/ac;;;;;) 


xCV, 


FB 
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\ .  !:ere: 

ACl=lower  estimated  airborne  fiber 
concentration 

AC2=higher  estimated  airborne  fiber 
concentration 

ACavg=average  of  the  two  concentration 
estimates 

CVn,=CV  for  the  average  of  the  two 
concentration  estimates 

If  a  pair  of  counts  are  rejected  bv  this 
criterion  then,  recount  the  rest  of  the  filters 
in  the  submitted  set.  Apply  the  test  and  reject 
any  other  pairs  faiUng  the  test.  Rejection 
shall  include  a  memo  to  the  industrial 
hygienist  stating  that  the  sample  failed  a 
statistical  test  for  homogeneity  and  the  true 
air  concentration  may  be  significanth- 
different  than  the  reported  value. 

7.4.  Reporting  Results 

Report  results  to  the  indu.strial  hygienist  as 
.  fibers/cc.  Use  two  signifirant  figures.  If 
multiple  analyses  are  performed  on  a  sample, 
an  average  of  the  results  is  to  be  reported 
unless  any  of  the  results  can  be  rcjicted  for 
cause. 
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Quality  Control 

The  OSHA  asbestos  regulations  require 
each  laborator>-  to  establish  a  quality  control 
program.  The  following  is  presented  as  an 
example  of  how  the  OSHA-SLTC  constructed 
its  internal  CV  cune  as  part  of  meeting  this 
requirement.  Data  for  the  CV  curve  shown 
below  is  from  395  samples  collected  during 
OSHA  compliance  inspections  and  analyzed 
from  October  1980  through  April  1980. 

Each  sample  was  counted  by  2  to  5 
different  coiitHers  independently  of  one 
another  The  standard  deviation  and  the  CV 
statistic  was  calculated  for  each  sample.  This 
data  was  then  plotted  on  a  graph  of  CV  vs 
fibers/mm'.  A  least  squares  regression  was 
performed  using  the  following  equation: 
CV=antilogl..:!.\(log.(.(x));+B(log„.(x))+C| 
where: 

x=the  number  of  fibers/mm- 
Apptication  of  least  squares  gave: 

A=0.182205 

B=- 0.973343 

C=0.327499 
Using  these  values,  the  equation  becoriies: 

eV=antilog„.  |0.182205(log,o 

(x))--0.973343(log,,  (x))+0  327499; 

Sampling  Pump  Flow  Rate  Corrections 
This  correction  is  used  if  a  difference 
greater  than  5%  in  ambient  temperature  and/ 
or  pressure  is  noted  between  calibration  and 
sampling  sites  and  the  pump  does  not 
compensate  for  the  differences. 


If, 


O      =0     X   '      '•"■*' 


V 


Where: 

Qj.,=actual  flow  rate 

Qiai=calibrated  flow  rate  (if  a  rotameter  was 

used,  the  rotameter  value) 
P,.,!=uncorrected  air  pressure  at  t  alibration 
Pj..=uncorrected  air  pressure  at  Scimplmg  site 
Ta^t=tfcmperature  at  sampling  site  (Kl 
T....=temperature  at  calibration  (K) 

IValtonBvckttt  Graticule 

.  When  o.'dering  the  Graticule  for  asbestos 
counting,  spet  ify  the  exact  disc  diaineter 
needed  to  fl!  the  o(  ular  of  the  mirrost  ope 
and  the  diameter  (mm)  of  the  ci.'cular 
counting;  area.  Instructions  for  measuring  the 
dimensions  necessnn.-  are  listed: 

(1)  Insert  any  available  gratic  u!e  into  the 
focusing  e>epiece  and  focus  so  that  the 
graticule  lines  are  sharp  and  clear. 

(2)  Align  the  microscope 

(3)  Place  a  stage  micTometer  on  the 
microscope  object  stage  and  focus  the 
microscope  o:;  the  graduated  lines. 


(4)  Measure  the  magnified  grid  length.  PL 
(nm).  using  the  stage  micrometer. 

(5)  Remove  the  graticule  from  the 
mic.tjscope  and  measure  its  actual  grid 
length,  AL  (mm).  This  can  be  accomplished 
by  using  a  mechanical  stage  fitted  with 
verniers,  or  a  jeweler's  loupe  with  a  direct 
reading  scale. 

(6)  Let  D=100  iim.  Calculate  the  circle 
diameter,  4  (mm),  for  the  Walton  Beckett 
graticule  and  specif>-  the  diameter  when 
making  a  purchase: 


dc  = 


ALxD 


E.vample:  If  PL=108  (im, 
D=l00(im,then, 


PL 

AL=2.93  mm  and 


d.   = 


2.93x100 
108 


:  2.71mm 


(7)  Each  eyepiece-obiective-reticie 
combination  on  the  microscope  must  he 
calibrated.  Should  any  of  the  throe  be 
changed  (by  zoom  adjustment,  disassembly, 
replacement,  etc.),  the  combination  mv^\  tie 
recalibrated.  Calibration  may  change  if 
interpupillarv-  distance  is  changed  .MeKsure 
the  fieid  diameter,  D  (acceptable  range:  l()0t2 
Jim)  with  a  stage  micrometer  upon  n-ieipt  of 
the  graticule  from  the  manufacturer. 
Delermine  the  field  area  (mm-). 
Field  Area=s(D/2)2 
If  D=1(K)  (im=0.1  mm,  then 
Field  Area=n(0.1  mm/2)-=0.00785  miii- 

The  Graticule  is  available  from:  Gnititules 
Ltd..  Morley  Road,  Tonbridge  TN9  IR.N.  Kent. 
Eiigland  (Telephone  01 1-44-732-35906 1  j. 
.Mso  available  from  PTR  Optics  Ltd  ,  145 
Newton  Street,  Waltham,  MA  02154 
Itelephcme  (617)  891-6000]  or  Mc.Crone 
.■\cr  essories  and  Components,  2506  S 
Michigan  Ave..  Chicago.  IL  60616  Iphone 
(312)-842-7100).  The  graticule  is  custom 
m.icie  for  each  microscope. 


Counts  for  the  Fibers  in  the 
Figure 


Structure 
No. 

Count 

Explanation 

1  to  6  ... 

7  :. 

8  

9  

10  

1 

0 
2 
0 
0 

Single  fillers  all  c»rv 
tained  within  the  cir- 
cle. 

Fiber  crosses  circle 
once. 

Fiber  too  short. 
jTwo  crossing  fibers. 

Fiber  outside  graticule. 

Fiber  crosses  graticule 
twice. 

Although  split,  fiber 
only  crosses  once. 

11   

12  
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Flgnre  1:  Walton-Beckett  Graticule  with  some  explanatory  fibers. 


9.  Appendix b  to  §  l^no.lOOl  is 
amended  by  revising  tho  first  sentum  e 
to  read  as  follows: 

Appendix  D  to  1910.1001— Medical 
Questionnaires;  Mandatory 

This  mandatory  appendix  <  onifun'.  thi' 
medital  questionnaires  that  must  be 
administered  to  all  empi()\»;es  who  are 
exposed  to  ashnstns  nbove  the  iiermissiblc 
exposure  limit,  and  who  wilt  therefore  lw> 
included  in  their  employers  ini-iiic.ii 
sur\e.llan(  e  proj^rani.   •    •    • 
*  *  *  •  • 

10.  Appendix  F  to  ^  I'no.ioni  is 
revised  to  read  as  follows; 

Appendix  F  to  §1910.1001— Work 
Practices  and  Engineering  Controls  for 
Automotive  Brake  and  Clutch 
Inspection,  Disassembly,  Repair  and 
Assembly— Mandatory 

This  mandatory  appcniiix  spei  ifii's 
engineering  confnils  and  work  prai  tii  is  ih.r. 
must  bo  implemented  by  the  employer 
during  automotive  brake  and  ( liiti  h 
inspection,  disassembly,  n.pair.  inid 
assembly  operations.  Proper  use  of  the'-e 
engineering  controls  and  work  prru  tii  es  w;!! 
reduce  employees'  asbe'itos  exposun-  below 
the  permissible  exposure  level  diiriiin  i  luli  !i 
and  brake  insjiertion.  disasseinliiv,  repiii.--, 
and  Hssenibly  operations  Thf-  euip'oMT  sh.ill 


I 


msiiiiiti'  engineering  (  ontrols  ant}  work 
pra(  tices  using  either  the  method  set  forth  i;) 
paragreph  iAl  or  par.igraph  lHj  of  this 
.ippenciix.  or  any  other  method  w  hich  ti.e 
emploler  can  demonstrate  to  f)»!  equivalent  i;i 
terms  t'f  red'iring  en-.ployee  exposure  fu 
asbe-tos  as  definHd  and  wliii  li  n^eets  ihi? 
reiiuirements  destribed  in  paragraph  |C;i  of 
this  appendix,  for  ihnse  fai  duties  in  whicl;  iio 
more  than  5  pairs  of  brakes  or  .■>  r.luti  hes  are 
insperitd.  disassemh!e<i.  reasseriibietl  aixLOr 
repaired  per  week,  t'le  method  set  forth  \n 
(laragrtijih  (1)!  of  this  appeijtin  jnay  be  used; 

IM  Xi^ntive  rrrssure  Enrlositn  HFPA 
Vn(  uiiiv  Svftom  XU-thnii 

{ ! !  The  brake  and  <  l.if'.h  mspet  !ion, 
(iisasstmbly.  repair,  and  assenibiy  operations 
shall  fie  ent  losed  to  (civer  and  c:onla;i)  the 
<  iut(  h  or  lirake  asseinhlv  and  to  prevent  tiie 
re!ea<^e  of  asbestos  fiN-rs  into  the  workei's 
I'.reathing  zone. 

(1.M  Die  en<  Insure  shall  be  sealed  t:i^h:!v 
aiul  itinroiighiv  inspec.ted  .^or  leaks  before 
work  begins  on  firake  and  i  hitch  in'.pr-i  finn 
(lisasseniiily,  repair,  and  assembiv. 

(:))  The  enclosure  sfia!!  f)e  sut:h  that  the    - 
worker  (  an  i  learlv  see  the  operation  and 
sh.ill  provide  impenneable  s!ee\es  through. 
wliii  h  the  worker  (^n  handle  the  brake  and 
(  liiti  ii  inspiM  !i(iii,  di<>,!ssemiilv,  rep.iir  .ind 
assembly,  'f  he  iiitegrjtv  of  ll.e  slee\es  and 
ports  shall  he  examined  hi'foie  wt.ik  begi;)'- 

(4)  A  lifil'A-nilered  vai  iiiiiu  v!.a!l  be 
c'.'n|)l(>\ed  to  maintain  the  en'  Ui'iiire  under 
r.i'gatiie  prcsire  tlirir.iglin'.it  l!.c  ope.''.;!',c  .n. 


l-Diupn  ssi'd-air  ;nay  l>e  used  to  remove 
.,sl)estos  fllH.rs  or  parli(  les  from  the 
I  i!(  litsure. 

(r.|  1  he  llb.lW  \r.'  uiim.shall  be  used  FirM 
to  Ir.osen  ihe  as'i)«s;os  containing  residue 
from  the  brake  and  clutch  parts  and  then  to 
e\  acu.ite  the  loosened  asbestos  containing 
niiiterial  irom  the  enriosure  and  capture  the 
Mialeri.d  in  the  vai.uunl  filter. 

(ii)  The  va!  uums  filter,  when  full,  sliall  ("■ 
fusi  wetted  with  a  fine  mistofwater.  then 
reiiiovi'ii  and  placed  immediately  in  an 
ihipennealile  f:ontainer,  labeled  accorriipg  to 
(laragrapi;  ([1(2)0^  of  this  sertion  and 
(i.-iposed  !.t  .11  (  onJiug  to  paragraph  (k)  of  this 

se(  tion. 

(7)  .^ny  spills  or  releases  of  asbestos 
(  oiilaiiiing  waste  n:ater»ai  from  inside  of  the 
em  losiire  or  vacuum  hose  or  vacuum  filter 
■^lufll  be  imniediafhiv  cleaned  up  ar:d 
disposed  of  ai  ( <-.rding  to  paragraph  (k)  nl  tie 
set  tion. 

IBi  /-c.i  Pn-,^tui  'W'rt  Cloaning  Mclhoil 

1 1 1  --X  (all  h  basin  shall  be  placed  under  fu 
hrake  assembly,  positioned  to  avoid  splashes 
and  spills. 

{2]  The  re'-ervoir  shall  contain  water 
( riniiiining  an  organic  solvent  or  wetting 
.igent.  The  How  of  liquid  shall  be  controlled 
sill  Ii  that  the  brake  assembly  is  gentiv 
iT'ioded  to  prevent  tlie  asbestos-containiiii; 
lirake  dust  from  (MHuming  airborne. 

I'll  I  he  aqueous  solution  shall  l)e  allowi-ii 
to  ilov.  between  the  brake  dnim  and  br.iM- 
•s.rppin!  beio'-i'  the  drum  is  removed. 
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(4)  After  removing  the  brake  dnim.  the 
wheel  hub  and  back  of  the  brake  assembly 
shall  be  thoroughly  wetted  to  suppress  dust. 

(5)  The  brake  suppwl  plate,  brake  shoes 
and  brake  ccnnponents  used  to  attach  the 
brake  shoes  shall  be  thoroughly  washed 
before  removing  the  old  shoes. 

(6J  In  systems  using  filters,  the  filters, 
when  full,  shall  be  first  wetted  with  a  fine 
mist  of  water,  then  removed  and  placed 
immediately  in  an  impermeable  container, 
labeled  according  to  paragraph  (jM2)(ii)  of 
this  section  and  disposed  of  according  to 
paragraph  (k)  of  this  section. 

(7)  Any  spills  of  asbestos-containing 
aqueous  solution  or  any  asbestos-containing 
waste  material  shall  be  cleaned  up 
immediately  and  disposed  of  according  to 
paragraph  (k)  of  this  section. 

(8)  The  use  of  dry  brushing  during  low 
pressure/wet  cli-aning  operations  is 
prohibited. 

IC]  Equivalent  Methods 

An  equivalent  method  is  one  which  has 
sufficient  written  detail  so  that  it  can  be 
reproduced  and  has  been  demonstrated  that 
the  exposures  resulting  from  the  equivalent 
method  are  equal  to  or  less  than  the 
exposures  which  would  result  from  the  use 
of  the  method  described  in  paragraph  (A)  of 
this  appendix.  For  purposes  of  making  this 
comparison,  the  employer  shall  assume  that 
exposures  resulting  from  the  use  of  the 
method  described  in  paragraph  [Al  of  this 
appendix  shall  not  exceed  0.004  f/cc.  as 
measured  by  the  OSHA  reference  method 
and  as  averaged  over  at  least  18  personal 
samples. 

IDI  Wet  Method. 

(1)  A  spray  bottle,  hose  nozzle,  or  other 
implement  capable  of  delivering  a  fine  mist 
of  wafer  or  amended  water  or  other  delivery 
system  capable  of  delivering  water  at  low 
pressure,  shall  be  used  to  first  thoroughly  wet 
the  brake  and  clutch  parts.'Brake  and  clutch 
components  shall  then  be  wiped  clean  with 

a  cloth. 

(2)  The  cloth  shall  be  placed  in  an 
impermeable  container,  labelled  according  to 
paragraph  (jK2)(ii)  of  the  standard  and  then 
disposed  of  according  to  paragraph  (k)  of  the 
standard,  or  the  cloth  shall  be  laundered  in 

a  way  to  prevent  the  release  of  asbestos  fibers 
in  excess  of  0.1  fiber  per  cubic  centimeter  of 
air. 

"  (3)  Any  spills  of  solvent  or  any  aisbeslos 
containing  waste  material  shall  be  cleaned  up 
immediately  according  to  paragraph 

(k)  of  the  standard. 

(4)  The  use  of  dry  brushing  during  the  wet 
method  operations  is  prohibited. 

Appendfx  G  to  §  1910.1001  [Amended] 

11.  Appendix  G  of  §1910.1001  is 
amended  by  replacing  the  phrase  "0.2  f/ 
cc"  with  the  phrase  "0.1  f/cc"  in 
paragraph  I.  D.  entitled  'Termissible 
exposure:".. 

12.  Appendix  G  of  §  1910.1001  is 
amended  by  replacing  the  phrase  "0.2  f/ 
cc"  with  the  phrase  "0.1  f/cc"  in 
paragraph  IIl.A.  entitled  "Respirators:". 


13.  Appendix  G  of  §  1910.1001  is 
amended  by  revising  paragraph  III.  B.  to 
read  as  follows: 

ni.  •  •  • 

B.  Protective  clothing:  You  are  required  to 
wear  protective  clothing  in  work  areas  where 
asbestos  fiber  concentrations  exceed  to 
permissible  exposure  4imit. 


Appendix  H  to  §  1910.1001  [Amended] 

14.  Appendix  H  of  §  1910.1001  is 
amended  by  revising  the  first  sentence 
of  the  second  paragraph  of  section  IV. 
entitled  Surveillance  and  Preventive 
Considerations  to  read  as  follows: 
•         *        *         •        • 

The  employer  is  required  to  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed  to 
asbestos  at  or  above  the  permissible  exposure 
limit  (0.1  fiber  per  cubic  centimeter  of  air). 


15.  Appendix  J  to  §  1910.1001  is 
added  to  read  as  follows: 

Appendix  J  to  §  191  a  1001— Polarized 
Light  Microscopy  of  Asbestos— Non- 
Mandatory) 

Method  number:  ID-19) 
Matrix:  Bulk 

Collection  Procedure 

Coriect  approximately  1  to  2  grams  of  eat  h 
type  of  material  and  place  into  separate  20 
mL  scintillation  vials. 

Analytical  Procedure 

A  portion  of  each  septarate  phase  is 
analyzed  by  gross  examination,  phase-polar 
examination,  and  central  stop  dispersion 
microscopy. 

Commercial  manufacturers  and  products 
mentioned  in  this  method  are  for  descriptive 
use  only  and  do  not  constitute  endorsements 
by  USDOL-OSHA.  Similar  products  from 
other  sources  may  be  substituted. 

1.  Introduction 

This  method  describes  the  collection  and 
analysis  of  asbestos  bulk  materials  by  light 
microscopy  techniques  including  phase- 
polar  illumination  and  central-stop 
dispersion  microscopy.  Some  terms  unique 
to  asbestos  analysis  are  defined  below: 

Amphitwle:  A  fami  ly  of  minerals  whose 
cr>'stals  are  formed  by  long,  thin  units  which 
have  two  thin  ribbons  of  double  chain 
silicate  with  a  brucite  ribbon  in  between.  The 
shape  of  each  unit  is  similar  to  an  "I  beam". 
Minerals  important  in  asbestos  analysis 
include  cummingtonite-grunerite, 
crocidolife,  tremolite-actinolite  and 
anthophyllite. 

Asbestos:  A  term  for  naturally  occurring 
fibrous  minerals.  Asbestos  includes 
chrysotile,  cummingtonite-grunerite  asbestos 
(amosite),  anthophyllite  asbestos,  tremolite 
asbestos,  crocidolite,  actinolite  asbestos  and 
any  of  these  minerals  which  have  been 
chemically  treated  or  altered.  The  precise 
chemical  formulation  of  each  species  varies 


with  the  location  from  which  it  was  mined. 
Nominal  compositions  are  listed: 

Chrysotile MrjSijCMOHU 

Crocidolite  (Riebeckite  asbestos) 

^     NajFej^-Feji^SiiAi.iCW), 

Cummingtonite-Grunerite  asbestos 

(Amosite) (Mg.Fe)7Si,,Or!<OH)2 

Tremolite-Actinolite  asbestos 

.     ■—"•■;,• Caj(MgJFe)5Si,02i<OH), 

Anthophyllite  asbestos  ...(Mg.FelrSirfJjilOH), 
Asbestos  Fiber.  A  fiber  of  asbestos  meeting 
the  criteria  for  a  fiber.  (See  section  3.5.) 

Aspect  Ratio:  The  ratio  of  the  length  of  a 
fiber  to  its  diameter  usually  defined  as 
"length  :  width",  e.g.  3:1. 

Brucite:  A  sheet  mineral  with  the 
composition  Mg(OH)j. 

Central  Stop  Dispersion  Staining 
(microscope):  This  is  a  dark  field  microscope 
technique  that  images  particles  using  only 
light  refracted  by  the  particle,  excluding  light 
that  travels  through  the  particle  unrefracted. 
This  is  usually  accomplished  with  a 
McCrone  objective  or  other  arrangement 
which  places  a  circular  stop  with  apparent 
aperture  equal  to  the  objective  aperture  in  the 
back  focal  plane  of  the  microscope. 

Cleavage  Fragments:  Mineral  particles 
formed  by  the  comminution  of  minerals, 
especially  those  characterized  by  relatively 
parallel  sides  and  moderate  aspect  ratio. 

Differential  Counting:  The  term  applied  to 
the  practice  of  excluding  certain  kinds  of 
fibers  from  a  phase  contrast  asbestos  count 
because  they  are  not  asbestos. 

Fiber;  A  particle  longer  than  or  equal  to  5 
(im  with  a  length  to  width  ratio  greater  than 
or  equal  to  3:1.  This  may  include  cleavage 
fragments,  (see  section  3.5  of  this  appendix). 

Phase  Confmrt:  Contrast  obtained  in  the 
microscope  by  causing  light  scattered  by 
small  particles  to  destructively  interfere  wiih 
unscattered  light,  thereby  enhancing  the 
visibility  of  very  small  particles  and  particles 
with  very  low  intrinsic  contrast. 

Phase  Contrast  Microscope:  A  microscope 
configured  with  a  phase  mask  pair  to  create 
phase  contrast.  The  technique  which  u.ses 
this  is  called  Phase  Contrast  Microscopy 
(PCM). 

Phase-Polar  Analysis:  This  is  the  use  of 
polarized  light  in  a  phase  contrast 
microscope.  It  is  used  to  see  the  same  size 
fibers  that  are  visible  in  air  filter  analvsis. 
Although  fibers  finer  than  1  (un  are  visible, 
analysis  of  these  is  inferred  from  analysis  of 
larger  bundles  that  are  usually  present. 

Phase-Polar  Microscope:  The  phase-polar 
microscope  is  a  phase  contrast  microscope 
which  has  an  analyzer,  a  polarizer,  a  first 
order  red  plate  and  a  rotating  phase 
condenser  all  in  place  so  that  the  polarized 
light  image  is  enhanced  by  phase  contrast. 

Sealing  Encapsulant:  This  is  a  product 
which  can  be  applied,  preferably  by  spraying, 
onto  an  asbestos  surface  which  will  seal  the 
surface  so  that  fibers  cannot  be  released. 

Serpentine:  A  mineral  family  consisting  of 
minerals  with  the  general  composition 
Mg.((Si20j(OH)4  having  the  magnesium  in 
brucite  layer  over  a  silicate  layer.  Minerals 
important  in  asbestos  analysis  included  in 
this  family  are  chrysotile,  lizardite. 
antigorite. 
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1.1.  History 

Light  microscopy  has  been  used  for  well 
over  100  years  for  the  determination  of 
mineral  species.  This  analysis  is  carried  out 
using  specialized  polarizing  microscopes  as 
well  as  bright  field  microscopes.  The 
identification  of  minerals  is  an  on-going 
process  with  many  new  minerals  described 
each  year.  The  first  recorded  use  of  asbestos 
was  in  Finland  about  2S00  B.C  where  the 
material  was  used  in  the  mud  wattle  for  the 
wooden  huts  the  people  lived  in  as  well  as 
strengthening  for  pottery.  Adverse  health 
aspects  of  the  mineral  were  noted  nearly 
2000  years  ago  when  Pliny  the  Younger 
wrote  about  the-poor  health  of  slaves  in  the 
asbestos  mines.  Although  known  to  be 
injurious  for  centuries,  the  first  modern 
references  to  its  toxicity  were  by  the  British 
L^bor  Inspectorate  when  it  banned  asbestos 
dust  from  the  workplac-e  in  189d.  .\sbestosis 
cases  were  described  in  the  literature  after 
the  turn  of  the  century.  Cancer  was  first 
suspected  in  the  mid  1930's  and  a  causal  link 
to  mesothelioma  was  made  in  1965.  Because 
of  the  public  concern  for  worker  and  public 
safety  with  the  use  of  this  material,  several 
different  types  of  analysis  were  applied  to  the 
determination  of  asbestos  content.  Li^ht 
microscopy  requires  a  great  deal  of 
experience  and  craft.  Attempts  were  .-nade  to 
apply  less  subjective  methods  to  the  analysis 
X-ray  diffraction  was  partially  successful  in 
determining  the  mineral  types  but  was 
unable  to  separate  out  the  fibrous  portions 
from  the  non-fibrous  portions.  Also,  the 
minimum  detection  limit  for  asbestos 
analysis  by  X-ray  diffraction  (XKD)  is  about 
1%.  Differential  Thermal  Analysis  (DTA)  wus 
no  more  successful.  These  provWe  useful 
corroborating  information  when  the  present  e 
of  asbestos  has  been  shown  by  microscopy; 
however,  neither  can  determine  the 
difference  between  fibrous  and  non-fibrou-^ 
minerals  when  both  habits  are  present.  The 
same  is  true  of  Infrared  Absorption  (IR). 

When  electron  microscopy  was  applied  to 
asbestos  analysis,  hundreds  of  fibers  were 
discovered  present  too  small  to  be  visible  in 
any  li.ght  microscope.  There  are  two  different 
types  of  electron  microscope  used  for 
asbestos  analysis:  Scanning  Electron 
Microscope  (SEM)  and  Transmission 
Electron  Microscope  (TTiM).  Scanning" 
Electron  Microscopy  is  useful  in  identifyinsJ 
minerals.  The  SEM  can  provide  two  of  thf^ 
three  pieces  of  information  required  to 
identify  fibers  by  electron  microscopy: 
morphology  and  chemistry  The  third  is 
structure  as  determined  by  Selected  .\re.T 
Elet  tron  Diffraction — SAED  which  is 
performed  in  the  TEM.  Although  the 
resolution  of  the  SE.M  is  suffic.ifnt  for  very- 
fine  fibers  to  be  seen,  ace  uracy  of  chemical 
analysis  that  tf9n  he  performed  on  the  fibers 
varies  with  fis^rjiameter  in  fibers  of  less 
than  0.2  nm  diarroter.  "f  he  TEM  is  a  powerful 
tool  to  identify  fibers  too  small  to  be  resolved 
by  light  microscopy  and  should  be  used  in 
coRium:tion  with  this  method  whi-n 
net  essary.  The  TEM  can  provide  all  thre*' 
pift.es  of  information  required  for  fiber 
idcniincation.  Most  fibers  thicker  than  1  jini 
tan  adequately  be  defined  in  the  light 
niir  rasrope.  The  light  microscope  remains  u- 
the  best  instrumofit  for  'he  deter.isiiHitioti  ot 


iuliieral  type.  This  is  becau.se  the  minerals 
under  investigation  were  first  described 
analytically  with  the  light  microscope.  It  is 
inexpiensive  and  gives  positive  identification 
for  most  samples  analy^ed.  Further,  when 
optical  techniques  are  inadequate,  there  is 
ample  indication  that  alternative  techniques 
should  be  used  for  t:oinpk'te  identification  of 
the  sarsple. 

1.2.  Principle 

Minerals  consist  of  atoms  that  may  be 
arranged  in  random  order  or  in  a  regular 
arrangement.  Amorphous  materials  have 
atoms  in  random  order  while  crystalline 
materials  have  long  range  order.  Many 
materials  are  transparent  to  light,  at  least  for 
small  particles  or  for  thin  sections.  The 
properties  of  these  materials  can  be 
investigated  hy  the  effect  that  the  material 
has  on  light  passing  through  it.  The  six 
asbestos  minerals  are  all  crv'slalline  with 
particular  properties  that  have  been 
identified  and  cataloged.  These  six  minerals 
are  anisotropic.  They  have  a  regular  array  of 
atoms,  but  the  arrangement  is  irot  the  same 
in  all  directions.  Each  major  direction  of  the 
crystal  presents  a  different  regularity.  Light 
photons  travelling  in  each  of  these  main 
directions  will  encounter  different  electrical 
neighborhoods,  affecting  the  path  and  time  of 
travel.  The  techniques  outlined  in  this 
method  use  the  fact  that  light  traveling 
throu^  fibers  or  crj'stals  in  different 
directions  will  behave  differently,  but 
predictably.  The  behavior  of  the  light  as  it 
travels  through  a  crystal  can  be  measured  and 
compared  with  known  or  determined  values 
to  identify  the  mineral  species.  Usually, 
Polarized  Light  Microscopy  (PL.Ml  is 
perforrhed  with  strain-free  objectives  on  a 
bright-field  microscope  platform.  This  would 
limit  the  resolution  of  the  microscope  to 
about  0.4  ^im.  Because  OSH.A  requires  the 
counting  and  identification  of  fibers  visible 
in  phase  contrast,  the  pha.se  contrast  platform 
is  used  to  visualize  the  fibers  with  the 
polarizing  elements  added  into  the  light  path. 
Polarized  light  methods  cannot  identify 
fibers  fmer  than  at)out  1  (im  in  diameter  even 
though  they  are  visible.  The  finest  fibers  are 
usually  identified  by  inference  from  the 
presenie  of  larger,  identifiable  fiber  bundles. 
VVhen  fibers  are  present,  but  not  identifiable 
by  light  microscopy,  use  either  SEM  or  TEM 
to  determine  the  fiber  identity. 

1.3.  ,^dvantages  and  Disadvantages 

The  advantages  of  light  microcopy  are; 

(a)  Basic  identification  of  the  materials  was 
first  performed  by  light  microscopy  and  gross 
analysis.  This  provides  a  large  base  of 
published  information  against  which  to 
check  Analysis  and  anaKlical  technique. 

(h]  The  analysis  is  specific  to  fibers.  The 
minerals  present  can  exist  in  asbestiform, 
fibrous,  prismatic,  or  massive  varieties  all  at 
the  same  time.  Therefore,  bulk  methods  of 
analysis  such  as  X-ray  diffraction,  IR 
analysis.  DTj^,  etc.  are  inappropriate  vvhertr 
the  material  is  not  known  to  be  fibrous. 

(c)  The  analysis  is  quick,  requires  little 
preparation  time,  and  can  be  performed  on- 
site  if  e  suitably  equipped  m,itroscope  is 
available. 

The  disadvantages  are: 

(ill  Even  using  pha.se-polar  illumination. 
!'.o!  .ill  the  libers  prestnt  m.iy  be  seen.  This 


is  a  problem  for  very  low  asbestos 
concentrations  where  agglomerations  or  large 
bundles  of  fibers  may  not  be  present  to  allow 
identification  by  inference. 

(b)  The  method  requires  a  great  degree  of 
sophistication  on  the  part  of  the 
microscopist.  An  analyst  is  only  as  useful  as 
his  mental  catalog  of  images.  Therefore,  a 
microscopist's  accuracy  is  enhanced  by 
experience.  The  mineralogical  training  of  the 
analyst  is  very  im]3ortant.  It  is  thelasis  on 
which  subjective  decisions  are  made. 

(c)  The  method  uses  only  a  tiny  amount  of 
material  for  analysis.  This  may  lead  to 
sampling  bias  and  fals6  results  (high  or  low). 
This  is  especially  true  if  the  sample  is 
severely  inhomogeneous. 

(d)  Fibers  may  be  bound  in  a  matrix  and 
not  distinguishable  as  fibers  so  identifiiuition 
cannot  be  made. 

.1.4.  Method  Performance 

1.4.1.  This  method  can  be  used  for 
determination  of  asbestos  content  from  0  to 
100%  asbestos.  The  detection  limit  has  not 
been  adequately  determined,  although  for 
selected  samples,  the  limit  is  very  low. 
depending  on  the  number  of  particles 
examined.  For  mostly  homogeneous,  finely 
divided  samples,  with  no  difficult  fibrous 
interferences,  the  detection  limit  is  below 
1%.  For  inhomogeneous  samples  (most 
samples),  the  detection  limit  remains 
undefined.  NIST  has  conducted  proficiency 
testing  of  laboratories  on  a  national  scaled 
Although  each  round  is  reported  statistically 
with  an  average,  control  limits,  etc,  the 
results  indicate  a  difficulty  in  establishing 
precision  especially  in  the  low  concentration 
range.  It  is  suspected  that  there  is  significant 
bias  in  the  low  range  especially  near  1%. 
EP.A  tried  to  remedy  this  by  requiring  a 
mandatory  point  counting  scheme  for 
samples  less  than  10%.  The  point  counting 
procedure,  is  tedious,  and  may  introduce 
significant  biases  of  its  own.  It  has  not  been 
incorporated  into  this  method. 

1 .4.2.  The  precision  and  accuracy  of  the 
quantitation  tests  performed  in  this  method 
are  unknown.  Concentrations  are  easier  to . 
determine  in  commercial  products  where 
asbestos  was  deliberately  added  because  the 
amount  is  usually  more  than  a  few  percent. 
An  analyst's  results  can  be  "calibrated" 
against  the  known  amounts  added  by  the 
manufacturer.  For  geological  samples,  the 
degree  of  homogeneity  affects  the  precision. 

1 .4.3.  The  performance  of  the  method  is 
analyst  dependent.  The  analyst  must  choose 
carefully  and  not  necessarily  randomly  the 
ftortions  for  analysis  to  assure  that  detection 
of  asbestos  occurs  when  it  is  present.  For  this 
reason,  the  analyst  must  have  adequate 
training  in  sample  preparation,  and 
experience  in  the  legation  and  idenfificatioij 
of  asbestos  in  samples.  This  is  usually 
accomplished  through  substantial  on-the-job 
training  as  well  as  formal  education  in 
mineralogy  and  microscopy. 

1.5.  Interferences 

Any  material  which  is  long,  thin,  and  small 
enough  to  be  viewed  under  the  microscope 
can  be  considered  an  interference  for 
asbestos.  There  are  literally  hundreds  of 
interferences  in  workplaces.  The  techniques 
dest  ribed  in  this  method  are  normallv 
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sufficient  to  eliminate  the  interferences.  An 
analyst's  success  in  eliminating  the 
interferences  depends  on  proper  training. 

Asbestos  minerals  belong  to  two  mineral 
families:  the  serpentines  and  the  amphiboles. 
In  the  serpentine  family,  the  only  common 
fibrous  mineral  is  chrysotile.  Occasionally, 
the  mineral  antigorite  occurs  in  a  fibril  habit 
with  morphology  similar  to  the  amphiboles. 
The  amphibole  minerals  consist  of  a  score  of 
different  minerals  of  which  only  five  are 
regulated  by  federal  standard:  amosite, 
crocidoHte,  anthophyllite  asbestos,  tremolite 
asbestos  and  actinolite  asbestos.  These  are 
the  only  amphibole  minerals  that  have  been 
commercially  exploited  for  their  fibrous 
properties;  however,  the  rest  can  and  do 
occur  occasionally  in  asbestiform  habit. 

In  addition  to  the  related  mineral 
interferences,  other  minerals  common  in 
building  material  may  present  a  problem  for 
some  microscopisfs:  gypsum,  anhydrite, 
brucite.  quartz  fibers,  talc  fibers  or  ribbons. 
woUastonite,  perlite,  atfapulgite,  etc.  Other 
fibrous  materials  commonly  present  in 
workplaces  are:  fiberglass,  mineral  wool, 
ceramic  wool,  refractory  ceramic  fibers, 
kevlar,  nomex,  synthetic  fibers,  graphite  or 
carbon  fibers,  cellulose  (paper  or  wood) 
fibers,  metal  fibers,  etc. 

Matrix  embedding  material  can  sometimes 
be  a  negative  interference.  The  analyst  may 
not  be  able  to  easily  extract  the  fibers  from 
the  matrix  in  order  to  use  the  method.  Where 
possible,  remove  the  matrix  before  the 
analysis,  taking  careful  note  of  the  loss  of 
weight.  Some  common  matrix  materials  are: 
vinyl,  rubber,  far,  paint,  plant  fiber,  cement, 
and  epoxy.  A  further  negative  interference  is 
that  the  asbestos  fibers  themselves  may  be 
either  too  small  to  be  seen  in  Phase  contrast 
Microscopy  (PCM)  or  of  a  very  low  fibrous 
quality,  having  the  appearance  of  plant 
fibers.  The  analyst's  ability  to  deal  with  these 
materials  increases  with  experience. 
1.6.  Uses  and  Occupational  Exposure 

Asbestos  is  ubiquitous  in  the  environment. 
More  than  40%  of  the  land  area  of  the  United 
States  is  composed  of  minerals  which  may 
contain  asbestos.  Fortunately,  the  actual 
formation  of  great  amounts  of  asbestos  is 
relatively  rare.  Nonetheless,  there  are 
locations  in  which  environmental  exposure 
can  be  severe  such  as  in  the  Serpentine  Hills 
of  California. 

There  are  thousands  of  uses  for  asbestos  in 
industry  and  the  home.  Asbestos  abatement 
workers  are  the  most  current  segment  of  the 
population  to  have  occupational  exposure  to 
great  amounts  of  asbestos.  If  the  material  is 
undisturbed,  there  is  no  exposure.  Exposure 
occurs  when  the  asbestos-containing  material 
is  abraded  or  otherwise  disturbed  during 
maintenance  operations  or  some  other 
activity.  Approximately  95%  of  the  asbestos 
in  place  in  the  United  States  is  chrysotile. 

Amosite  and  crocidolite  make  up  nearly  all 
the  difference.  Tremolite  and  anthophyllite 
make  up  a  very  small  percentage.  Trernolite 
is  found  in  extremely  small  amounts  in 
certain  chrysotile  deposits.  Actinolite 
exposure  is  probably  greatest  from 
environmental  sources,  but  has  been 
identified  in  vermiculite  containing,  sprayed- 
on  insulating  materials  which  may  have  been 
Cfjrtified  as  asbestos-free. 


1.7.  Physical  and  Chemical  Properties 
The  nominal  chemical  compositions  for 

the  asbestos  minerals  were  given  in  Section 
1 .  Compared  to  cleavage  fragments  of  the 
same  minerals,  asbestiform  fibers  possess  a 
high  tensile  strength  along  the  fiber  axis. 
They  are  chemically  inert,  non- combustible, 
and  heat  resistant.  Except  for  chrysotile,  they 
are  insoluble  in  Hydrochloric  acSd  (HClj. 
Chrysotile  is  slightly  soluble  in  HCl.  Asbestos 
has  high  electrical  resistance  and  good  sound 
absorbing  characteristics.  It  can  be  woven 
into  cables,  fabrics  or  other  textiles,  or  malted 
into  papers,  felts,  and  mats. 

1.8.  Toxicology  (This  Section  is  for 
Information  Only  and  Should  Not  Be  Taken 
as  OSHA  Policy) 

-  Possible  physiologic  results  of 
respiratory  exposure  to  asbestos  are 
mesothelioma  of  the  pleura  or 
peritoneum,  interstitial  fibrosis, 
asbestosis,  pneumoconiosis,  or 
respiratory  cancer.  The  possible 
consequences  of  asbestos  exposure  are 
detailed  in  the  NIOSH  Oiteria 
Document  or  in  the  OSHA  Asbestos 
Standards  29  CFR  1910.1001  and  29 
CFR  1926.1101. 

2.  Sampling  Procedure 

2.1.  Equipment  for  Sampling 

(a)  Tube  or  cork  borer  sampling  de\  ice 

(b)  Knife 

(c)  20  mL  scintillation  vial  or  similar  vial 

(d)  Sealing  encapsulant 

2.2.  Safety  Precautions 

Asbestos  is  a  known  carcinogen.  Take  care 
when  sampling.  While  in  an  asbestos- 
containing  atmosphere,  a  properly  selected 
and  fit-tested  respirator  should  be  worn.  Take 
samples  in  a  manner  to  cause  the  least 
amount  of  dust.  Follow  these  general 
guidelines: 

(a)  Do  not  make  unnecessary  dust. 

(b)  Take  only  a  small  amount  (1  to  2  g). 

(c)  Tightly  close  the  sample  container. 

(d)  Use  encapsulant  to  seal  the  spot  where 
the  sample  was  taken,  if  necessary. 

2.3.  Sampling  Procedure 

Samples  of  any  suspect  material  should  be 
taken  from  an  inconspicuous  place.  Where 
the  material  is  to  remain,  seal  the  sampling 
wound  with  an  encapsulant  to  eliminate  the 
potential  for  exposure  frxim  the  sample  site. 
Microscopy  requires  only  a  few  milligrams  of 
material.  The  amount  that  will  fill  a  20  mL 
scintillation  vial  is  more  than  adequate.  Be 
sure  to  collect  samples  from  all  layers  and 
phases  of  material.  If  possible,  make  separate 
samples  of  each  different  phase  of  the 
material.  This  will  aid  in  determining  the 
actual  hazard.  DO  NOT  USE  ENVELOPES 
PLASTIC  OR  PAPER  BAGS  OF  ANY  KIND 
TO  COLLECT  SAMPLES.  The  use  of  plastic 
bags  presents  a  contamination  hazard  to 
laboratory  personnel  and  to  other  samples. 
When  these  containers  are  opened,  a  bellows 
effect  blows  fibers  out  of  the  container  onto 
everything,  including  the  person  opening  the 
container. 

If  a  cork-borer  type  sampler  is  available, 
push  the  tube  through  the  material  all  the 
way,  so  that  all  layers  of  material  are 


borer  is  used, 
scintillation  v 
Vigorously  an 
borer  between 


sampled.  Some  samplers  are  intended  to  be 
disposable.  These  should  be  capped  and  sent 
to  the  laboratury.  If  a  non-disposable  cork 
tmpty  the  ccwtents  into  a 
.1  and  send  to  the  laboratory 
completely  clean  the  cork 
imples. 

2.4  Shipment 

Samples  packed  f^lass  vials  must  not 
touch  or  they  might  Wtok  in  shipment. 

(a)  Seal  the  samples  With  a  sample  seal 
(such  as  the  OSHA  21)  o^r  the  end  to  guard 
against  tampering  ajid-ttTidentifv  the  sample. 

(b)  Package  the  5ulk  samples  in  separate 
packages  from  the  air  samples.  They  may 
cross-contaminate  each  other  and  will 
invalidate  the  results  of  the  air  samples. 

(c)  Include  identifying  paperwork  with  the 
samples,  but  not  in  contact  with  the 
suspected  asbestos. 

(d)  To  maintain  sample  accountability, 
ship  the  samples  by  certified  mail,  overnight 
express,  or  hand  carry  them  to  the  laboratory. 

3-  Analysis 

The  analysis  of  asbestos  samples  can  be 
divided  into  two  major  parts:  sample 
pr^aration  and  microscopy.  Because  of  the 
different  asbestos  uses  that  may  be 
encountered  by  the  analyst,  each  sample  may 
need  different  preparation  steps.  The  choices 
are  outlined  below.  There  are  several 
different  tests  that  are  performed  to  identify- 
the  asbestos  species  and  determine  the 
percentage.  They  will  be  explained  below. 
3.1.  Safety 

(a)  Do  not  create  unnecessary  dust.  Handle 
the  samples  in  HEPA-filter  equipped  hoods. 
If  samples  are  received  in  bags,  envelopes  or 
other  inappropriate  container,  open  them 
only  in  a  hood  having  a  face  velocity  at  or 
greater  than  100  fpm.  Transfer  a  small 
amount  to  a  scintillation  vial  and  only 
handle  the  smaller  amount. 

(b)  Open  samples  in  a  hood,  never  in  the 
open  lab  area. 

(c)  Index  of  refraction  oils  can  be  toxic 
Take  care  not  to  get  this  material  on  the  skin. 
Wash  immediately  with  soap  and  water  if 
this  happens. 

(d)  Samples  that  have  been  heated  in  the 
muffle  furnace  or  the  drying  oven  may  be 
h<^.  Handle  them  with  tongs  until  they  are 
cool  enough  to  handle. 

(e)  Some  of  the  solvents  used,  such  as  THF 
(tetrahydrofuran),  are  toxic  and  should  only 
be  handled  in  an  appropriate  fume  hood  and 
according  to  instructions  given  in  the 
Material  Safety  Data  Sheet  (MSDS). 

3.2.  Equipment 

(a)  Phase  contrast  microscope  with  lOx, 
16x  and  40x  objectives.  lOx  wide-field 
eyepieces,  G-22  Walton-Beckett  graticule, 
Whipple  disk,  polarizer,  analyzer  and  first 
order  red  or  gypsum  plate,  icio  Watt 
illuminator,  rotating  position  condenser  with 
oversize  phase  rings,  central  stop  dispersion 
objective,  Kohler  illumination  and  a  rotating 
mechanical  stage. 

(b)  Stereo  microscope  with  reflected  light 
illumination,  transmitted  light  illumination, 
polarizer,  analyzer  and  first  order  red  or 
gypsum  plate,  and  rotating  stage. 

(c)  Negative  pressure  hood  for  the  stereo 
microscope 
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(d)  Muffle  furnace  capable  of  600  °C 

(e)  Drying  oven  capable  of  50 — 150  °C 

(f)  Aluminum  specimen  pans 

(g)  Tongs  for  handling  samples  in  the 
furnace 

(h)  High  dispersion  index  of  refraction  oils 
(Special  for  dispersion  staining.) 

n  =  1.550 

n  =  1.585 

n  =  1.590 

n  =  1.605 

n  a  1.620 

n  =  1.670 

n  =  1.680 

n  =  1.690 

(i)  A  set  of  index  of  refraction  oils  from 
about  n=1.350  to  n=2.000  in  n=0.005 
increments.  (Standard  for  Becke  line 
analysis.) 

(j)  Glass  slides  with  painted  or  frosted  ends 
1x3  inches  1mm  thick,  precleaned. 

(k)  Cover  Slips  22x22  mm.  #1'/^ 

(1)  Paper  clips  or  dissection  needles 

(m)  Hand  grinder 

(n)  Scalpel  with  both  #10  and  »n  bladc<: 

(o)  0.1  molar  HCl 

(p)  Decalcifying  solution  (Baxter  ScientiHc 
Products)  Ethylenediaminetetraacetic  Acid, 

Tetrasodium 0.7  g/1 

Sodium  Potassium  Tartrate 8.0  mg/liter 

Hydrochloric  Acid 99.2  g/liter 

Sodium  Tartrate 0.14  g/liter 

(q)  Tetrahydrofuran  (THF) 

(r)  Hotplate  capable  of  60  "C 

(s)  Balance 

(t)  Hacksaw  blade 

(u)  Ruby  mortar  and  p(stle 

3.3.  Sample  Pre-Preparation 

Sample  preparation  begins  with  pre- 
preparation  which  may  include  chemical 
reduction  of  the  matrix,  heating  the  sample 
to  dr>-ness  or  heating  in  the  muffle  furnace. 
.  The  end  result  is  a  sample  which  has  been 
reduced  to  a  powder  that  is  sufficiently  fine 
to  fit  under  the  cover  slip.  Analyze  different 
phases  of  samples  separately,  e.g.,  tile  and 
the  tile  mastic  should  be  analyzed  separately 
as  the  mastic  may  contain  asbestos  while  the 
tile  may  not. 

(a)  Wet  samples 

Samples  with  a  high  water  content  will  not 
give  the  proper  dispersion  colors  and  must  be 
dried  prior  to  sample  mounting.  Remove  the 
lid  of  the  scintillation  vial,  place  the  bottle 
in  the  drying  oven  and  heat  at  100  "C  to 
dryness  (usually  about  2  h).  Samples  which 
are  not  submitted  to  the  lab  in  glass  must  be 
removed  and  placed  in  glass  vials  or 
aluminum  weighing  pans  before  pUu  ing 
them  in  the  drying  oven. 

(b)  Samples  With  Organic  Interfcrfnrv — 
Muffle  Furnace 

These  may  include  samples  with  tar 
as  a  matrix,  vinyl  asbestos  tile,  or  any 


other  organic  that  can  be  reduced  by 
heating.  Remove  the  sample  from  the 
vial  and  weigh  in  a  balance  to  determine 
the  weight  of  the  submitted  portion. 
Place  the  sample  in  a  muffle  furnace  at 
500  °G  for  1  to  2  h  or  until  all  obvious 
organic  material  has  been  removed. 
Retrieve,  cool  and  weigh  again  to 
determine  the  weight  loss  on  ignition. 
This  is  necessary  to  determine  the 
asbestos  content  of  the  submitted 
sample,  because  the  analyst  will  be 
looking  at  a  reduced  sample. 

Notet  Heating  above  600  °C  will  cause  the 
sample  to  undergo  a  structural  change  which, 
given  sufficient  time,  will  convert  the 
chr>'sotJle  to  forsterite.  Heating  even  at  lower 
tempeiBtures  for  1  to  2  h  may  have  a 
measurable  effect  on  the  optical  properties  of 
the  minerals.  If  the  analyst  is  unsure  of  what 
to  cxpoct,  a  sample  of  standard  asbestos 
should  be  heated  to  the  same  temperature  for 
the  same  length  of  time  so  that  it  can  be 
examined  for  the  proper  interpretation. 

(c)  Sarrtples  With  Organic  Interference — THF 

Vinyl  asbestos  tile  is  the  most  common 
material  treated  with  this  solvent,  although, 
substances  containing  tar  will  sometimes 
yield  to  this  treatment.  Select  a  portion  of  the 
material  and  then  grind  it  up  if  possible. 
Weigh  the  sample  and  place  it  in  a  test  tube. 
Add  sufficient  THF  to  dissolve  the  organic 
matrix.  This  is  usually  about  4  to  5  mL. 
Remember,  THF  is  highly  flammable.  Filter 
the  remaining  material  through  a  tared  silver 
membrBne.  dr>'  and  weigh  to  determine  how 
much  is  left  after  the  solvent  extraction. 
Further  process  the  sample  to  remove 
carbonate  or  mount  directly. 

(d)  Samples  With  Carbonate  Interference 

Carbonate  material  is  often  found  on  fibers 
and  sometimes  must  be  removed  in  order  to 
perform  dispersion  microscopy.  Weigh  out  a 
portion  of  the  material  and  place  it  in  a  test 
tube.  Add  a  sufficient  amount  of  0.1  M  HO 
or  decalcifying  solution  in  the  tube  to  react 
all  the  carbonate  as  evidenced  by  gas 
formation;  i.e.,  when  the  gas  bubbles  stop, 
add  a  little  more  solution.  If  no  more  gas 
forms,  the  reaction  is  complete.  Filter  the 
materiti  out  tlirough  a  tared  silver 
membrane,  dn,-  and  weigh  to  determine  the 
weight  lost. 

3.4.  Sample  Preparation 

Samples  must  be  preptired  so  that  accurate 
determination  can  be  made  of  the  asbestos 
type  and  amount  present.  The  following 
steps  are  carried  out  in  the  low-flow  hood  (a 
low-flow  hood  has  less  than  50  fpm  flow): 

(1)  lithe  sample  has  large  lumps,  is  hard, 
or  cannot  be  made  to  lie  under  a  cover  slip, 
the  grain  size  must  be  reduced.  Place  a  small 
amount  between  two  slides  and  grind  the 
tnateriji  between  them  or  grind  a  small 


amount  in  a  clean  mortar  and  pestle.  The 
choice  of  whether  to  use  an  alumina,  ruby, 
or  diamond  mortar  depends  on  the  hardness 
of  the  material.  Impact  damage  can  alter  the 
asbestos  mineral  if  too  much  mechanical 
shock  occurs.  (Freezer  mills  can  completely 
destroy  the  observable  crystallinity  of 
asbestos  and  should  not  be  used).  For  some 
samples,  a  portion  of  material  can  be  shaved 
off  with  a  scalpel,  ground  off  with  a  hand 
grinder  or  hack  saw  blade. 

The  preparation  tools  should  either  be 
disposable  or  cleaned  thoroughly.  Use 
vigorous  scrubbing  to  loosen  the  fibers 
during  the  washing.  Rinse  the  implements 
with  copious  amounts  of  water  and  air-dry  in 
a  dust-free  environment. 

(2)  If  the  sample  is  powder  or  has  been 
reduced  as  in  (1)  above,  it  is  ready  to  mount. 
Place  a  glass  slide  on  a  piece  of  optical  tissue 
and  write  the  identification  on  the  painted  or 
frosted  end.  Place  two  drops  of  index  of 
refraction  medium  n=1.550.on  the  slide.  (The 
medium  n=1.550  is  chosen  because  it  is  the 
matching  index  for  chrysotile.Dip  the  end  of 
a  clean  paper<lip  or  dissecting  needie  into 
the  droplet  of  refraction  medium  on  (he  sUdr 
to  moisten  it.  Then  dip  the  probe  into  the 
powder  sample.  Transfer  what  sticks  on  the 
probe  to  the  slide.  The  material  on  the  end 
of  the  probe  should  have  a  diameter  of  about 
3  mm  for  a  good  mount.  If  the  material  is 
very  fine,  less  sample  may  be  appropriate.. 
For  non-powder  samples  such  as  fiber  mats, 
forceps  should  be  used  to  transfer  a  small 
amount  of.material  to  the  slide.  Stir  the 
material  in  the  medium  on  the  slide, 
spreading  it  out  and  making  the  preparation 
as  uniform  as  possible.  Place  a  cover-slip  on 
the  preparation  by  gently  lowering  onto  the 
slide  and  allowing  it  to  fall  "trapdoor" 
fashion  on  the  preparation  to  push  out  any 
bubbles.  Press  gently  on  the  cover  slip  to 
even  out  the  distribution  of  particulate  on  the 
slide.  If  there  is  insufficient  mounting  oil  on 
the  slide,  one  or  two  drops  may  be  placed 
near  the  edge  of  the  coverslip  on  the  slide. 
Capillary  action  will  draw  the  necessary 
amount  of  liquid  into  the  preparation. 
Remove  excess  oil  with  the  point  of  a 
laboratory  wiper. 

Treat  at  least  two  different  areas  of  each 
phase  in  this  fashion.  Choose  representative 
areas  of  the  sample.  It  may  be  useful  to  select 
particular  areas  or  fibers  for  analysis.  This  is 
useful  to  identify  asbestosin  severely 
inhomogeneous  samples. 

When  it  is  determined  that  amphiboles 
may  be  present,  repeat  the  above  process 
using  the  appropriate  high-dispersion  oils 
until  an  identification  is  made  or  all  six 
asbestos  minerals  have  been  ruled  out.  Note 
that  percent  determination  must  be  done  in 
the  incfex  medium  1.550  because  amphitxiles 
tend  to  disappear  in  their  matching 
mediums. 
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3.5.  Analytical  Procedure 

Note:  This  method  presumes  some 
knowledge  of  mineralogy  and  optical 
petrography. 

The  analysis  consists  of  three  parts:  The 
determination  of  whether  there  is  asbestos 
present,  what  type  is  present  and  the 
determination  of  how  much  is  present  The 
general  flow  of  the  analysis  is: 

(1)  Gross  examination. 


e.s  and  Regulations    41075 


(2)  Examination  under  polarized  light  on 
ihe  stereo  microscope. 

(3)  Examination  by  phase-polar 
illumination  on  the  compound  pha'^e 
microscope. 

(4j  Determination  of  species  bv  dispersion 
'^tain  Examination  by  Becke  line  analysis 
may  also  be  used;  however,  this  is  usually 
more  cumbersome  for  asbestos 
iletermination 


(5)  DiiTicuh  samples  may  need  to  be 
i.nalyzed  by  SEM  or  TEM.  or  the  results  from 
;hose  techniques  combined  with  light 
microscopy  for  a  definitive  identification. 
Identification  of  a  particle  as  asbestos 
rf^uires  that  it  be  asbestiform.  Description  ol 
particles  should  follow  the  suggestion  of 
Campbell.  (Figure  1) 
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Figure  1.   Particle  definitions  showing  mineral  growth  habits, 
From  the  U.S.  Bureau  of  Mines 
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For  the  purpose  of  regulaticn,  ihe  mineral 
must  be  one  of  the  six  minerals  covered  and 
must  be  in  the  asbestos  growth  habit.  Large 
specimen  samples  of  asbestos  generally  ha\e 
the  gross  appearance  of  wood.  Fibers  are 
easily  parted  bom  it.  Asbestos  fibers  are  \  ery 
long  compared  with  their  widths.  The  fiberi? 
have  a  very  high  tensile  strength  .iS 
demonstrated  by  bending  without  bn-aki:.g. 
Asbestos  fibers  exist  in  bundles  that  are 
easily  parted,  show  longitudinal  fine 
structure  and  may  be  tufted  at  the  ends 
showing  'bundJe  of  sticks"  morphology,  la 
Ihe  microscope  some  of  these  properties  may 
not  be  observable.  Amphiboles  do  not  always 
show  striations  along  their  length  even  when 
they  are  asbestos.  Neither  will  they  always 
show  tufting.  They  generally  do  not  show  n 
curved  nature  except  for  very  long  fibers. 
Asbestos  and  asbestiform  minerals  are 
usually  characterized  in  groups  by  extremely 
high  aspect  ratios  (greater  than  100:1).  While 
aspect  ratio  analysis  is  useful  for 
characterizing  populations  of  fibers,  if  tannot 
be  used  to  identify  individual  fibers  of 
intermediate  to  short  aspect  ratio. 
Obseriation  of  many  fibers  is  often  ncnessdry 
to  determine  whether  a  sample  consists  of 
"cleavage  fragments"  or  of  asbestos  filler";. 
Most  cleavage  fragments  of  the  asbestos 
minerals  are  easily  distinguishable  from  true 
asbestos  fibers.  This  is  because  true  cleavage 
fragments  usually  have  larger  diameters  than 
1  Jim.  Internal  structure  of  particles  larger 
than  this  usually  shows  them  foliave  no 
internal  fibrillar  structure.  In  addition, 
cleavage  fragments  of  the  monoclinic 
amphiboles  show  inclined  extinction  lindtr 
crossed  p>olars  with  no  compensator. 
Asbestos  fibers  usually  show  extinction  at 
zero  degrees  or  ambiguous  extinction  if  any 
at  all.  Morphologically,  the  larger  cleavage 
fragments  are  obvious  by  their  blunt  or 
stepped  ends  showing  prism.atic  habit.  Ai';o. 
they  tend  to  be  acicular  rather  than  filiform. 
AVherc  the  particles  are  less  than  1  fim  in 
diameter  and  have  an  aspect  ratio  greater 
than  or  equal  to  .3:1.  it  is  recommended  that 
the  sample  be  analyzed  by  SEM  or  TEM  if 
there  is  any  question  whether  the  fibors  art; 
cleavage  fragments  or  asbestiform  particles. 

Care  must  be  taken  when  analyzing  bv 
electron  microscopy  because  the 
interferences  are  different  from  those  in  hg.ht 
microscopy  and  may  structurally  be  very 
similar  tg  asbestos.  The  classic  interference  is 
between  anthophyllite  and  biopyribole  or 
intermediate  fiber.  Use  the  same 
morphological  clues  for  electron  microsropv 
as  are  used  for  light  microscopy,  e.g.  fibril 
splitting,  internal  longitudinal  striation. 
fraying,  curvature,  etc. 
y  (1)  Gross  examination: 

Examine  the  sample,  preferably  in  the  glass 
vial.  Determine  the  presence  of  any  obvious 
fibrous  component.  Estimate  a  percentage 
based  on  previous  experience  and  current 
observation.  Determine  whether  any  pre- 
preparation  is  necessary.  Determine  the 
number  of  phases  present.  This  step  may  be 
carried  out  or  augmented  by  observation  at  & 
to  40x  under  a  stereo  microscope. 

(2)  After  performing  any  necessary  pre- 
preparation,  prepare  slides  of  each  phase  as 
described  above.  Two  preparations  of  the 
same  phase  in  the  same  index  medium  tan 


be  made  side-by-side  on  the  same  glass  for 
convenience.  Examine  with  the  polarizing 
stereo  microscope.  Estimate  the  percentage  oi 
asbestos  based  on  the  amount  of  bir»>fringenf 
fiber  present. 

(.3)  Examine  the  slides  on  the  phaM-polar 
microscopes  at  magnifications  oi  160  and 
•lOOx.  Note  the  morphology  of  the  fibeis. 
Long.  thin,  very  straight  fibers  with  little 
lurvp.'ure  are  indicative  of  fibers  from  the 
amphihole  family.  Curved,  wavy  fibers  are 
Dsu.iiiy  indicative  of  chry^otile." Estimate  the 
percentage  of  asbestos  on  the  phase-polar 
microscope  under  conditions  of  crossed 
pol^rs  and  a  gypsum  plate.  Fibers  smaller 
than  1.0  (im  in  thickness  must  be  identified 
by  inference  to  the  presence  of  larger. 
idEntifiable  fibers  and  morphnlogv.  If  no 
IcTger  fibers  are  visible,  electron  rf.icroscopy 
should  be  performed.  At  this  point,  only  a 
tentative  identification  can  be  made.  Full 
identification  must  be  made  with  dispersion 
microscopy.  Details  of  the  tests  are  included 
in  the  appendices. 

(4)  Once  fibers  have  bitn  determined  to  be 
present,  they  must  be  identified.  Adjust  the 
microsi ope  for  dispersion  mode  and  observe 
the  fibers.  The  microscope  has  a  rotating 
stage,  one  polarizing  element,  and  a  <;y«te!7i 
for  generating  dark-field  dispersion 
microscopy  (see  Section  4.6.  of  this 
appendix).  Align  a  fiber  with  its  length 
parallel  to  the  polarizer  and  note  the  color  of 
the  Becke  lines.  Rotate  the  stage  to  bring  the 
fiber  length  perpendicular  to  the  polarizer 
and  note  the  color.  Repeat  this  process  for 
every  fiber  or  fiber  bundle  examined.  The 
colors  must  be  consistent  with  the  colors 
generated  by  standard  asbestos  reference 
materials  for  a  positive  identification.  In 
n=1.550,  amphiboles  will  generally  show  a 
yellow  to  straw-yellow  color  indicating  that 
the  fiber  indices  of  refraction  are  higher  than 
the  liquid  If  long,  tliin  fibers  are  noted  ar.d 
the  colors  are  yellow,  prepare  fiiriher  slides 
fts  above  in  the  sug^^;e.:ted  n-.-Ttchint;  Irqiiids 
listed  below: 


Type  of  asbestos 


Chrysotile  .... 

Amosite  

Ciocidclits  ... 
Anthophyllite 

Tremolrte  

Actinolite 


Index  of  refract'on 


n=l  550. 
n=1.670  r  1.660 
n=  1.690. 

n=1.605  nd  1  6?0. 
n=1.605arxJ  1.620 
n=1.520. 


Where  more  than  one  liquid  is  suggested, 
the  firs!  is  preferred:  however,  in  some  cases 
this  liquid  will  not  give  good  dispersion 
color  Take  care  to  avoid  interferences  in  the 
other  liquid;  e.g..  wollastonite  in  n=l  620 
will  give  the  same  colors  as  tremolite.  In 
n=1.60.')  wollastonite  will  appear  yellow  in 
all  directions.  Wollastonite  may  be 
determined  under  crossed  polars  as  it  will 
change  from  blue  to  yellow  as  it  is  rotated 
along  its  fiber  axis  by  tapping  on  the  cover 
slip.  Asbestos  minerals  will  not  change  in 
this  way. 

Determination  of  the  angle  of  extinction 
may.  when  present,  aid  in  the  determination 
of  anthophyllite  from  tremolite.  True 
asbestos  fibers  u.sualiy  have  0°  extinction  or 
umbigiious  extinction,  while  cleavage 
friffiiiioits  hjjve  more  definite  extim  (ion. 


Continue  analysis  until  both  preparations 
have  been  examined  and  all  present  species 
of  asbestos  are  identified.  If  ther«  ar«  no 
fillers  present,  or  there  is  less  than  0.1% 
p.resent.  end  the  analvsis  with  Ihe  minimum 
numberof  Slides  (2). 

(5)  Some  fibers  have  a  coating  on  them 
which  makes  dispersion  microscopy  verv 
difficult  or  impossible.  Becke  line  analysis  <  r 
electron  microscopy  may  be  performed  in 
those  cases.  Determine  the  percentage  by 
light  micros-jopy  TEM  analysis  tends  to' 
overestimate  the  actual  percentage  present 

(6)  Percentage  determination  is-an  estimate 
of  CKxluded  area,  tempered  by  gross 
observation.  Gross  observation  information  is 
used  to  make  sure  that  the  high  magnification 
microscopy  does  not  greatly  over-  or  u.idcr- 
estimate  the  amount  of  fiber  present.  This 
part  of  the  analysis  requires  a  great  deal  of 
experience.  Satisfactory  models  for  asbesto?; 
content  analysis  have  not  yet  b'-en 
developed,  although  some  models  tw-ipil  (,n 
metallurgical  grain-size  determination  have 
found  some  utility.  Estimation  is  more  easily 
handled  in  situations  where  the  grain  si?es 
visible  at  about  160x  are  about  the  same  anci 
the  sample  is  relatively  homogeneous. 

View  all  of  the  area  under  the  rover  .<;lip 
lo  make  the  percentage  determination,  \l^\^, 
the  fields  while  moving  the  stage,  paying 
attention  to  the  clumps  of  material.  These  a.rp 
not  us'ially  the  best  areas  to  perform 
dispersion  microscopy  because  of  the 
interference  from  ether  materials.  But,  thtv 
are  the  areas  most  likely  to  represent  the    ' 
accurate  percentage  in  the  sam.ple.  S.Tiall 
amounts  of  asbestos  require  slower  scannng 
and  more  frequent  analvsis  of  individual 
fields. 

Report  the  area  occluded  by  asbestos  as  the 
cuni.enlration.  This  estimate  does  not 
generally  take  into  consideration  the- 
difference  in  density  of  the  different  species 
present  in  the  sample.  For  most  se.mpies  this 
is  adequate.  Simulation  studies  with  si.milar 
materials  must  be  carried  out  to  apply 
microvisual  esti.T-.ation  for  that  purpose  ,-r,d 
IS  beyond  the  scope  of  this  pnxedure 

(7)  Where  successive  concentrations  hi.vi- 
been  mcde  by  chemical  or  physical  rr.i»ans. 
the  amjuni  reported  is  the  pe.xentace  of  I  hi 
material  in  the  "as  submitted"  or  or!f,in.-l 
state  The  perrentage  d(?Ierm:ned  by 
microscopy  is  multiplied  by  the  frsc  lions 
remcini.^g after  pre-p,-eparafion  sltps  togiw 
the  percentBge  in  the  crig.nal  s.inple  For 
example: 

Step  1.  60%  remr.ins  after  heating ;.!  550 
°C  for  1  h.  Step  2.  30%  of  the  res^.^ue  of 
step  1  remains  after  dissolution  of 
carbonate  in  0.1  m  HCl. 

Step  3.  Microvisual  estimation  delemiirifs 
that  5%  of  the  sample  is  <  hry  sotile 
asbestos. 

The  reported  result  is: 

R=(Microvisua!  result  in  pert enl)x(Frait ion 
remaining  after  step  2)x(Fraction 
remaining  of  original  sample  after  step  1 ) 

R=(5)x(.30)x(.60)=0.9% 

(8)  Report  the  percent  and  type  of  asbestos 
present.  For  samples  where  asbestos  was 
identified,  but  is  less  than  1.0%,  report 
"Asbestos  present,  less  than  1.0%."  There 
must  have  been  at  least  two  observed  fibers 
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or  fiber  bundles  in  the  two  prepmrations  to  be 
reported  as  present.  For  samples  where 
asbestos  was  not  seen,  report  as  "N'one 
.   Detected." 

Auxiliary  Information 

Because  of  the  subjective  nature  of  asbestos 
analysis,  certain  concepts  and  procedures 
need  to  be  discussed  in  more  depth.  This 
information  will  help  the  analyst  understand 
why  some  of  the  procedures  are  carried  out 
the  way  they  are. 

4.1.  Light 

Light  is  electromagnetic  energy.  It  travels 
from  its  source  in  packets  called  quanta.  It  is 
instructive  to  consider  light  as  a  plane  wave. 
The  light  has  a  direction  of  travel. 
Perpendicular  to  this  and  mutually 
perpendicular  to  each  other,  are  two  vec:tor 
components.  One  i&the  magnetic  vector  and 
the  other  is  the  electric  vector.  We  shall  only 
be  concerned  with  the  electric  vector.  In  this 
description,  the  interaction  of  the  vector  and 
th&  mineral  will  describe  all  the  observable 
phenomena.  From  a  light  source  such  a 
microscope  illuminator,  light  travels  in  all 
different  direction  from  the  filament. 

In  any  given  direction  away  from  the 
Rlament.  the  electric  vector  is  perpendicular 
to  the  direction  of  travel  of  a  light  ray.  While 
perpendicular,  its  orientation  is  random 
about  the  travel  axis.  If  the  electric  vectors 
from  all  (he  light  rays  were  lined  up  by 
passing  the  light  through  a  filter  that  would 
only  let  light  rays  with  electric  vectors 
oriented  in  one  direction  pass,  the  light 
would  then  be  POLARIZED. 

Polarized  light  interacts  with  matter  in  the 
direction  of  the  electric  vector.  This  is  the 
polarization  direction.  Using  this  property  it 
is  possible  to  use  polarized  light  to  probe 
different  materials  and  identify  them  by  how 
they  interact  with  light. 

The  speed  of  light  in  a  vacuum  is  a 
constant  at  about  2.99x10"  m/s.  When  light 
travels  in  different  materials  such  as  air, 
water,  minerals  or  oil,  it  does  not  travel  at 
this  speed.  It  travels  slower.  This  slowing  is 
a  function  of  both  the  material  through  which 
the  light  is  traveling  and  the  wavelength  or 
frequency  of  the  light.  In  general,  the  more 
dense  the  material,  the  slower  the  light 
travels.  Also,  generally,  the  higher  the 
frequency,  the  slower  the  light  will  travel. 
The  ratio  of  the  speed  of  light  in  a  vacuum 
to  that  in  a  material  is  called  the  index  of 
refraction  (n).  It  is  usually  measured  at  589 
nm  (the  sodium  D  line).  If  white  light  (light 
containing  all  the  visible  wavelengths) 
travels  through  a  material,  rays  of  longer 
wavelengths  will  travel  faster  than  those  of 
shorier  wavelengths,  this  separation  is  called 
dispersion.  Dispersion  is  used  as  an  identifier 
of  materials  as  described  in  Section  4  6 

4.2.  Material  Properties 

Materials  are  either  amorphous  or 
cr>-stalline.  The  difference  between  these  two 
descriptions  depends  on  the  positions  of  the 
atoms  in  them.  The  atoms  in  amorphous 
materials  are  randomly  arranged  with  no  long 
range  order.  An  example  of  an  amorphous 
material  is  glass.  The  atoms  in  crystalline 
materials,  on  the  other  hand,  are'in  regular 
arrays  and  have  long  range  order.  Most  of  the 
Qfoins  can  be  found  in  highly  predictable 


"locatioiis.  Examples  of  crjstalline  material 
are  salt  gold,  and  the  asbestos  minerals. 

It  is  beyond  the  scope  of  this  method  to 
describe  the  different  types  of  crystalline 
materials  that  can  be  found,  or  the  full 
description  of  the  classes  into  which  they  can 
fall.  However,  some  general  crystal lography 
is  provided  below  to  give  a  foundation  to  the 
procedures  described. 

With  the  exception  of  anthophyllite,  all  the 
asbestos  minerals  belong  to  the  monoclinic 
crystal  type.  The  unit  cell  is  the  basic 
repeating  unit  of  the  crystal  and  for 
monoclinic  crystals  can  be  described  as 
having  three  unequal  sides,  two  90"  angles 
and  one  angle  not  equal  to  90°.  The 
orthorhombic  group,  of  which  anthophyllite 
is  a  member  has  three  unequal  sides  and 
three  90'  ang!  .s.  The  unequal  sides  arb  a 
consequence  of  the  complexity  of  fitting  the 
differett  atoms  into  the  unit  cell.  Although 
the  atoms  are  in  a  regular  array,  that  array  is 
not  symmetrical  in  all  directions.  There  is 
long  range  order  in  the  three  major  directions 
of  the  crj'stal.  However,  the  order  is  different 
in  each  of  the  three  directions.  This  has  the 
efffect  that  the  index  of  refraction  is  different 
in  each  of  the  three  directions.  Using 
polarisd  light,  we  can  investigate  the  index 
of  refraction  in  each  of  the  directions  and 
identify  the  mineral  or  material  under 
investigation.  The  indices  a.  p.  and  yare  used 
to  identify  the  lowest,  middle,  and  highest 
index  of  refraction  respectively.  The  x 
direction,  associated  with  a  is  called  the  fast 
axis.  Conversely,  the  z  direction  is  associated 
with  y  and  is  the  slow  direction.  Crocidolite 
has  a  dong  the  fiber  length  making  it 
"length-fast".  The  remainder  of  the  asbestos 
minerals  have  the  y  axis  along  the  fiber 
length.  They  are  called  "length-slow".  This 
orientation  to  fiber  length  is  used  to  aid  in 
the  identification  of  asbestos. 

4.3.  Polarized  Light  Technique 

Polarized  light  microscopy  as  described  in 
this  section  uses  the  phase-polar  microscope 
described  in  Section  3.2.  A  phase  contrast 
microscope  is  fitted  with  two  polarizing 
elements,  one  below  and  one  above  the 
sample.  The  polarizers  have  their 
polari;mtion  directions  at  right  angles  to  each 
other.  Depending  on  the  tests  performed, 
there  may  be  a  compensator  between  these 
two  polarizing  elements.  A  compensator  is  a 
piece  of  mineral  with  known  properties  that 
"compensates"  for  some  deficiency  in  the 
optical  train.  Light  emerging  from  a 
polariang  element  has  its  electric  vector 
pointing  in  the  {x>larization  direction  of  the 
element.  The  light  will  not  be  subsequently 
transmitted  through  a  second  element  set  at 
a  right  angle  to  the  first  element.  Unless  the 
light  is  altered  as  it  passes  from  one  element 
to  the  Other,  there  is  no  transmission  of  light. 

4.4.  Angle  of  Extinction 

Crystals  which  have  different  crystal 
regularity  in  two  or  three  main  directions  are 
said  to  be  anisotropic.  They  have  a  different 
index  of  refraction  in  each  of  the  main 
directions.  When  such  a  crystal  is  inseried 
between  the  crossed  p>olars,  the  field  of  view 
is  no  longer  dark  but  shows  the  crystal  in 
color.  The  color  depends  on  the  properties  of 
the  crystal.  The  light  acts  as  if  it  travels 
through  the  crystal  along  the  optical  axes.  If 


a  crj'stal  optical  axis  were,  lined  up  along  one 
of  the  polarizing  directions  (either  the 
polarizer  or  the  analyzer)  the  light  would 
appear  to  travel  only  in  that  direction,  and 
it  would  blink  out  or  go  dark.  The  difference 
in  degrees  between  the  fiber  direction-and 
the  angle  at  which  it  blinks  out  is  called  the 
angle  of  extinction.  When  this  angle  can  be 
measured,  it  is  useful  in  identifying  the 
mineral.  The  procedure  for  measuring  the 
angle  of  extinction  is  to  first  identify  the 
polarization  direction  in  the  microscope.  A 
commercial  aligimient  slide  can  be  used  to 
establish  the  polarization  directions  or  use 
anthophyllite  or  another  suitable  mineral. 
This  mineral  has  a  zero  degree  angle  of 
extinction  and  will  go  dark  to  extinction  as 
it  aligns  with  the  polarization  directions. 
When  a  fiber  of  anthophyllite  has  gone  to 
extinction,  align  the  eyepiece  reticle  or 
graticule  with  the  fiber  so  that  there  is  a 
visual  cue  as  to  the  direction  of  polarization 
in  the  field  of  view.  Tape  of  otherwise  secure 
the  eyepiece  in  this  position  so  it  will  not 
shift.' 

After  the  polarization  direction  has  be^n 
identified  in  the  field  of  view,  move  the 
particle  of  interest  to  the  center  of  the  field 
of  view  and  align  it  with  the  polarization 
direction.  For  fibers,  align  the  fiber  along  this 
direction.  Note  .the  angular  reading  of  the 
rotating  stage.  Looking  at  the  particle,  rotate 
the  stage  until  the  fiber  goes  dark  or  "blinks 
out".  Again  note  the  reading  of  the  stage.  The 
difference  in  the  first  reading  and  the  second 
is  an  angle  of  extinction. 

The  angle  measured  may  vfay  as  the 
orientation  of  the  fiber  changes  about  its  long 
axis.  Tables  of  mineralogical  data  usually 
report  the  maximum  an^e  of  extinction. 
Asbestos  forming  minerals,  when  they 
exhibit  an  angle  of  extinction,  usually  do 
show  an  angle  of  extinction  close  to  the 
reported  maximum,  or  as  appropriate 
depending  on  the  substitution  chemistry. 

4.5.  Crossed  Polars  with  Compensator 

When  the  optical  axes  of  a  crystal  are  not 
lined  up  along  one  of  the  polarizing 
directions  (either  the  polarizer  or  the 
analyzer)  part  of  the  light  travels  along  one 
axis  and  ptart  travels  along  the  other  visible 
axis.  This  is  characteristic  of  birefringent 
materials. 

The  color  depends  on  the  difference  of  the 
two  visible  indices  of  refraction  and  the 
thickness  of  the  crystal.  The  maximum 
difference  available  is  the  diffeienoe  between 
the  a  and  the  y  axes.  This  maximum 
difference  is  usually  tabulated  as  the 
birefringence  of  the  crystal. 

For  this  test,  align  the  fiber  at  45°  to  the 
polarization  directions  in  order  to  maximize 
the  contribution  to  each  of  the  optical  axes. 
The  colors  seen  are  called  retardiation  colors. 
They  arise  from  the  recombination  of  light 
which  has  traveled  through  the  two  separate 
directions  of  the  cr>stal.  One  of  the  rays  is. 
retarded  behind  the  other  since  the  light  in 
that  direction  travels  slower.  On 
recombination,  some  of  the  colors  which 
make  up  white  light  are  enhanced  by 
constructive  interference  and  some  are 
suppressed  by  destructive  interference.  The 
result  is  a  color  dependent  on  the  difference 
between  the  indices  and  the  thickness  of  the 
crj'stal.  The  proper  colors,  thicknesses,  and 


Federal  Register  /  Vol.  59.  No.  153  /Wednesday.  August  10.  1994  /  Rules  and  Regulations    41079 


-  retardations  are  shown  on  a  Michel-Levy 
chart.  The  three  items,  retardation,  thickness 
and  birefringence  are  related  by  the  following 
relationship: 

R=t(ny— nj 

R=retardation,  t=crystal  thickness  in  jim,  and 

na.Y=indices  of  refraction. 

Examination  of  the  equation  for  asbestos 
minerals  reveals  that  the  visible  colors  for 
almost  all  common  asbestos  minerals  and 
fiber  sizes  are  shades  of  gray  and  black.  The 
eye  is  relatively  poor  at  discriminating 
different  shades  of  gray.  It  is  very  good  at 
discriminating  different  colors.  In  order  to 
compensate  for  the  low  retardation,  a 
compensator  is  added  to  the  light  train 
between  the  polarization  elements.  The 
compensator  used  for  this  test  is  a  gypsum 
plate  of  known  thickness  and  birefringence. 
Such  a  compensator  when  oriented  at  45"  to 
the  polarizer  direction,  provides  a  retardation 
of  530  nm  of  the  530  nm  wavelength  color. 
This  enhances  the  red  ccdor  and  gives  the 
background  a  characteristic  red  to  red- 
magenta  color.  If  this  "full-wave" 
compensator  is  in  place  when  the  asbestos 
preparation  is  inserted  into  the  light  train, 
the  colors  seen  on  the  fibers  are  quite 
different.  Gypsum,  like  asbestos  has  a  fast 
axis  and  a  slow  axis.  When  a  fiber  is  aligned 
with  its  fast  axis  in  the  same  direction  as  the 
fast  axis  of  the  gypsum  plate,  the  ray 
vibrating  in  the  slow  direction  is  retarded  by 
both  the  asbestos  and  the  gypsimi.  This 
results  in  a  higher  retardation  than  would  be 
present  for  either  of  the  two  minerals.  The 
color  seen  is  a  second  order  blue.  When  the 
fiber  is  rotated  90°  using  the  rotating  stage, 
the  slow  direction  of  the  fiber  is  now  aligned 
with  the  fast  direction  of  the  gypsum  and  the 
fast  direction  of  the  fiber  is  aligned  with  the 
slow  direction  of  the  gypsum.  Thus,  one  ray 
vibrates  faster  in  the  fast  direction  of  the 
gypsum,  and  slower  in  the  slow  direction  of 
the  fiber,  the  other  ray  will  vibrate  slower  in 
the  slow  direction  of  the  gypsum  and  faster 
in  the  fost  direction  of  the  fiber.  In  this  case, 
the  effect  is  subtractive  and  the  color  seen  is 
a  first  order  yellow.  As  long  as  the  fiber 
thickness  does  not  add  appreciably  to  the 
color,  the  same  basic  colors  will  be  seen  for 
all  asbestos  types  except  crocidolite.  In 
crocidolite  the  colors  will  be  weaker,  may  be 
in  the  opposite  directions,  and  will  be  altered 
by  the  blue  absorption  color  natural  to 
crocidolite.  Hundreds  of  other  materials  will 
give  the  same  colors  as  asbestos,  and 
therefore,  this  test  is  not  definitive  for 
asbestos.  The  test  is  useful  in  discriminating 
against  fiberglass  or  other  amorphous  fibers 
such  as  some  synthetic  fibers.  Certain 
synthetic  fibers  will  show  retardation  colors 
different  than  asbestos;  howeva-,  there  are 
some  forms  of  polyethylene  and  aramid 
which  will  show  morphology  and  retardation 
colors  similar  to  asbestos  minerals.  This  test 
must  be  supplemented  with  a  positive 
identification  test  when  birefringent  fibers 
are  present  which  can  not  be  excluded  by 
morphology.  This  test  is  relatively  ineffective 
for  use  on  fibers  less  than  1  |un  in  diameter. 
For  positive  confirrnatioo  TEM  or  SEM 
should  be  used  if  no  larger  bundles  or  fibers 
are  visible. 


4.6.  Dispersion  Staining 

Dispersion  microscopy  or  dispersion 
staining  is  the  method  of  choice  for  the 
identification  of  asbestos  in  bulk  materials. 
Becke  line  analysis  is  used  by  some 
laboratories  and  yields  the  same  results  as 
does  dispersion  staining  for  asbestos  and  can 
be  used  in  lieu  of  dispersion  staining. 
Dispereion  staining  is  perfonned  on  the  same 
platform  as  the  phaw-polar  analysis  with  the 
analyzer  and  compensator  removed.  One 
polarizing  element  remains  to  define  the 
direction  of  the  light  so  that  the  different 
indices  of  refraction  of  the  fibers  may  be 
separately  determined.  Disf>ersion 
microscopy  is  a  dark-field  technique  when 
used  for  asbestos.  Particles  are  imaged  with 
scattered  light.  Light  which  is  unscattered  is 
blocked  from  reaching  the  eye  either  by  the 
back  field  image  mask  in  a  McCrone  objective 
or  a  back  field  image  mask  in  the  phase 
condenser.  The  most  convenient  method  is  to 
use  the  rotating  phase  condenser  to  move  an 
oversized  phase  ring  into  place.  The  ideal 
size  for  this  ring  is  for  the  central  disk  to  be 
just  larger  than  the  objective  entry  aperture 
as  viewed  in  the  back  focal  plane.  The  larger 
the  disk,  the  less  scattered  light  reaches  the 
eye.  This  will  have  the  effect  of  diminishing 
the  intensity  of  dispersion  color  and  will 
shift  the  actual  color  seen.  The  colors  seen 
vary  even  on  microscopjes  from  the  same 
manufacture/.  This  is  due  to  the  different 
bands  of  wavelength  exclusion  by  different 
mask  sizes.  The  mask  may  either  reside  in 
the  condenser  or  in  the  objective  back  focal 
plane.  It  is  imperative  that  the  analyst 
determine  by  experimentation  with  asbestos 
standards  what  the  appropriate  colors  should 
be  for  each  asbestos  type.  The  colo.-s  depend 
also  on  the  temperature  of  the  preparation 
and  the  exact  chemistry  of  the  asbestos. 
Therefore,  some  slight  differences  from  the 
standards  should  be  allowed.  This  is  not  a 
serious  problem  for  commercial  asbestos 
uses.  This  technique  is  used  for  identification 
of  the  indices  of  refraction  for  fibers  by 
recognition  of  color.  There  is  no  direct 
numerical  readout  of  the  index  of  refraction. 
Correlation  of  color  to  actual  index  of 
refraction  is  possible  by  referral  to  published 
conversion  tables.  This  is  not  necessary  for 
the  analysis  of  asbestos.  Recognition  of 
appropriate  colors  along  with  the  proper 
morphology  are  deemed  sufficient  to  identify 
the  commercial  asbestos  minerals.  Other 
techniques  including  SEM,  TEM,  and  XRD 
may  be  required  to  provide  additional 
information  in  order  to  identify  other  types 
of  asbestos. 

Make  a  preparation  in  the  suspected 
matching  high  dispersion  oil,  e.g.,  n=1.550 
for  chrysotile.  Perform  the  preliminar>-  tests 
to  determine  whether  the  fibers  are 
birefringent  or  not.  Take  note  of  the 
morphological  character.  Wavy  fibers  are 
indicative  of  chrysotile  while  long,  straight, 
thin,  frayed  fibers  are  indicative  of 
amphibole  asbestos.  This  can  aid  in  the 
selection  of  the  appropriate  matching  oil.  The 
microscope  is  set  up  and  the  polarization 
direction  is  noted  as  in  Section  4.4.  Align  a 
fiber  with  the  polarization  direction.  .Note  the 
color.  This  is  the  color  parallel  to  the 
polarizer.  Then  rotate  the  fiber  rotating  the 
stage  90°  so  that  the  polarization  diret  tion  is 


across"  the  fiber.  This  is  the  perpendicular 
position.  Again  note  the  color.  Both  colors 
must  be  consistent  with  standard  asbestos 
minerals  in  the  correct  direction  for  a 
positive  identification  of  asbestos.  If  only  one 
of  the  colors  is  correct  while  the  other  is  not, 
the  identification  is  not  positive.  If  the  colors 
in  both  directions  are  bluish-white,  the 
analyst  has  chosen  a  matching  index  oil 
which  is  higher  than  the  correct  matching  oil, 
e.g.  the  analyst  has  used  n=1.620  where 
chrysotile  is  present.  The  next  lower  oil 
(Section  3.5.)  should  be  used  to  prepare 
another  specimen.  If  the  color  in  both 
directions  is  yellow-white  to  straw-yellow- 
white,  this  indicates  that  the  index  of  the  oil 
is  lower  than  the  index  of  the  fiber,  e.g.  the 
preparation  is  in  n=1.550  while  anthophyllite 
is  present.  Select  the  next  higher  oil  (Section 
3.5.)  and  prepare  another  slide.  Continue  in 
this  fashion  until  a  positive  identification  of 
all  asbestos  species  present  has  been  made  or 
all  possible  asbestos  species  have  been  ruled 
out  by  negative  results  in  this  test  Certain 
plant  fibers  can  have  similar  dispersion 
colors  as  asbestos.  Take  care  to  note  and 
evaluate  the  morphology  of  the  fibers  or 
remove  the  plant  fibers  in  pre-  preparation. 
Coating  material  on  the  fibers  such  as 
carbonate  or  vinyl  may  desfoy  the 
dispersion  color.  Usually,  there  will  be  some 
outcropping  of  fiber  which  will  show  the 
colors  sufficient  for  identification.  When  this 
is  not  the  case,  treat  the  sample  as  described    ' 
in  Section  3.3.  and  then  perform  dispersion 
staining.  Some  samples  will  yield  to  Becke 
line  analysis  if  they  are  coated  or  electron 
microscopy  can  be  used  for  identification. 
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Shipyards 

PART  1915-[AMENDED] 

1.  Tht!  authority  citation  ot  29  CFR 
part  1015  continues  to  read  as  follows: 

Authority:  Sec.  41,  Long.'^hor*'  and  H.irbor 
Workers  Compensation  Act  (33  t'.S.C.  941); 
:>«:s.  4.  6.  8.  CJccupational  Safety  and  Health 
Ac  t  of  1970  (29  U.S.C.  653.  655.  657),  sec  4 
of  the  Administrative  Procttdure  Act  (5  L'.S.C. 
553);  Secretary  of  Labor's  Order  No.  i:i-71 
(3».  FR  8754).  8-76  (41  FR  35736)  or  1-90  (5.i 
FK  903.}).  as  applicable;  2'l  CFR  part  1911. 

2.  Section  IQlo.lOOl  is  rfvisfd  to  rf-nd 
<is  follows: 

$1915.1001    Asbestos.  f 

(a)  Scope  and  application.  This 
M'clion  regulates  asbestos  exposure  in 
all  shipyard  employment  work  <is 
defined'in  29  CFR  1915.  including  but 
not  limited  to  the  foUovving: 

( 1 )  Demolition  or  salvage  of 
structures,  vessels,  and  vessel  sections 
where  asbestos  is  present: 

(2)  Removal  or  encapsulation  ot 
materials  containing  asbestos; 

(3)  Construction,  alteration,  repair, 
inhintenance,  or  renovation  of  vessr',,. 


vessel  sections,  structures,  substrates,  or 
portions  thereof,  that  contain  asbestos; 

(4)  Installation  of  products  containing 
asbestos; 

(5)  Asbestos  spill/emergency  cleanup; 
and 

(6)  Transportation,  disposal,  storage, 
containment  of  and  housekeeping 
activities  involving  asbestos  or  products 
containing  asbestos,  on  the  site  or 
location  at  which  construction  activities 
are  performed. 

(7)  Coverage  under  this  standard  shall 
be  baaed  on  the  nature  of  the  work 
operation  involving  asbestos  exposure. 

(b)  Definitions. 

Aggressive  method  means  removal  or 
disturbance  of  building/ vessel  materials 
by  sanding,  abrading,  grinding,  or  other 
method  that  breaks,  crumbles,  or 
otherwise  disintegrates  intact  ACM. 

Amended  wofer  means  water  to  which 
surfactant  (wetting  agent)  has  been 
added  to  increase  the  ability  of  the 
liquid  to  penetrate  ACM. 

Asbestos  includes  chrysotile.  aniosite. 
crocidolite.  tremolite  asbestos, 
anthophyllite  asbestos,  actinolite 
asbestos,  and  aiiy  of  these  minerals  that 
has  b«en  chemically  treated  and/or 
altered.  For  purposes  of  this  standard, 
"asbestos"  includes  PACM.  as  defined 
belov«. 

Asbestos-containing  material.  (ACM) 
means  any  material  containing  more 
than  one  percent  asbestos. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
authorized  by  the  employer  and 
required  by  work  duties  to  be  present  in 
^regulated  areas. 

Building/facility  OHner  is  the  legal 
entity,  including  a  lessee,  which 
exercises  control  over  management  and 
record  keeping  functions  relating  to  a 
building  and/or  facility  in  which 
activities  covered  by  this  standard  take 
place. 

Certified  Industrial  Hygienist  (CIH) 
means  one  certified  in  the 
comprehensive  practice  of  industrial 
hygiene  by  the  American  Board  of 
Industrial  Hygiene. 

Class  I  asbestos  work  means  activities 
involving  the  removal  of  thermal  system 
insulation  or  surfacing  ACM/PACM. 

CVcss  //  asbestos  work  means  activities 
involving  the  removal  of  ACM  which  is 
neither  TSl  or  surfacing  ACM.  This 
includes,  but  is  not  limited  to,  the 
removal  of  asbestos-containing 
wallboard,  floor  tile  and  sheeting, 
roofing  and  siding  shingles,  and 
construction  mastics. 

C7oss  ///  asbestos  work  means  repair 
and  niaintenance  operations,  where 


"ACM",  including  TSI  and  surfacing 
ACM  and  PACM,  may  be  disturbed. 

Class  I\^  asbestos  work  means 
maintenance  and  custodial  activities 
during  which  employees  contact  ACM 
and  PACM  and  activities  to  clean  up 
waste  and  debris  containing  ACM  ar.it 
PACM. 

Clean  room  means  an 
uncontaminated  room  having  facilities 
for  the  storage  of  employees'  street 
clotliing  and  uncontaminated  materials 
and  equipment. 

Closely  resemble  means  that  the  major 
workplace  conditions  which  have 
contributed  to  the  levels  of  historic 
asbestos  exposure,  are  no  more 
protective  dian  conditions  of  the  current 
workplace. 

Competent  person  see  "Qualified 
person" 

Critical  barrier  nieansone  or  more 
layers  of  plastic  sealed  over  all  openings 
into  a  work  area  or  any  other  physical 
barrier  sufficient  to  prevent  airborne 
asbestos  in  a  work  area  from  migrating 
to  an  adjacent  area. 

Decontamination  area  means  an 
enclosed  area  adjacent  and  connected  to 
the  regulated  area  and  consisting  of  an 
equipment  room,  shower  area,  and  cleaii 
room,  which  is  used  for  the 
decontamination  of  workers,  materials, 
and  equipment  that  are  contaminated 
with  asbestos. 

Demolition  means  the  wrecking  ot 
taking  out  of  any  load-supporting 
structural  member  and  any  related 
razing,  removing,  or  stripping  of 
asbestos  products. 

D/recf or  means  the  Director;  National 
Institute  for  Occupational  Safety  and 
Health,  U.S.  Department  of  Health  and 
Human  Services,  or  designee. 

Disturbance  means  contact  which 
releases  fibers  from  ACM  or  PACM  or 
debris  containing  ACM  or  PACM-  This 
term  includes  activities  that  disrupt  the 
matrix  of  ACM  or  PACM,  render  ACM 
or  PACM  friable,  x>t  generate  visible 
debris.  Disturbance  includes  cutting 
away  small  amounts  of  ACM  and 
PACM,  no  greater  than  the  amoimt 
which  can  be  contained  in  one  standard 
sized  glove  bag  or  waste  bag,  in  order  to 
access  a  building  or  vessel  component. 
In  no  event  shall  the  amount  of  ACM  or 
PACM  so  disturbed  exceed  that  which 
can  be  contained  in  one  glove  bag  or 
waste  bag  which  shall  not  exceed  60 
inches  in  length  and  width. 

Employee  exposure  means  that 
exposure  to  airborne  asbestos  that 
would  occur  if  the  employee  were  not 
using  respiratory  protective  equipment. 

Equipment  room  (change  room) 
means  a  contaminated  room  located 
within  the  decontamination  area  that  is 
supplied  with  impermeable  bags  or 
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containers  for  the  disposal  of 
contaminated  protective  clothing  and 
equipment. 

Fiber  means  a  particulate  fonn  of 
asbestos,  5  micrometers  or  longer,  with 
a  length-to-diameter  ratio  of  at  least  3  to 
1. 

Glovebag  means  an  impervious  plastic 
bag-like  enclosure  affixed  around  an 
asbestos-containing  material,  with 
glove-like  appendages  through  which 
material  and  tools  may  be  handled. 
.        High-efficiency  particulate  air  (HEPA) 
filter  means  a  filter  capable  of  trapping 
and  retaining  at  least  99.97  percent  of 
all  mono-dispersed  particles  of  0.3 
micrometers  in  diameter. 

Homogeneous  area  means  an  area  of 
surfacing  material  or  thermal  system 
insulation  that  is  uniform  in  color  and 
texture. 

Industrial  hygienist  means  a 
professional  qualified  by  education, 
training,  and  experience  to  anticipate, 
recognize,  evaluate  and  develop 
controls  for  occupational  health 
hazards. 

Intact  means  that  the  ACM  has  not 
cnmibled.  been  pulverized,  or  otherwise 
deteriorated  so  that  it  is  no  longer  likely 
to  be  bound  with  its  matrix. 

Modification  for  purposes  of 
paragraph  (g)(6)(2).  means  a  changed  or 
altered  procedure,  material  or 
component  of  a  control  system,  which 
replaces  a  procedure,  material  or 
component  of  a  required  system. 
Omitting  a  procedure  or  component,  or 
reducing  or  diminishing  the  stringency 
or  strength  of  a  material  or  component 
of  the  control  system  is  not  a 
"modification"  for  purposes  of 
paragraph  Cg)(6)(ii)  of  this  section. 

Negative  Initial  Exposure  Assessment 
means  a  demonstration  by  the  employer, 
which  complies  with  the  criteria  in 
paragraph  (fl(iii)  of  this  section,  that 
employee  exposiire  during  an  operation 
is  expected  to  be  consistently  below  the 
PELS. 

PACAf  means  "presumed  asbestos 
containing  material". 

Presumed  Asbestos  Containing 
Material  means  thermal  system 
insulation  and  surfacing  material  found 
in  buildings,  vessels,  and  vessel  sections 
constructed  no  later  than  1980.  The 
designation  of  a  material  as  "PACM" 
may  be  rebutted  pursuant  to  paragraph 
(k)(4)  of  this  section. 

Project  Designer  means  a  person  who 
has  successfully  completed  the  training 
requirements  for  an  abatement  project 
designer  established  by  40  U.S.C. 
§  763.90(g). 

Qualified  person  means,  in  addition 
to  the  definition  in  29  CFR  1926.32(f). 
one  who  is  capable  of  identifying 
existing  asbestos  hazards  in  the 


workplace  and  selecting  the  appropriate 
control  strategy  for  asbestos  exposure, 
who  has  the  authority  to  take  prompt 
corrective  measures  to  eliminate  them, 
as  specified  in  29  CFR  1926.32(0;  in 
addition,  for  Class  I.  II,  III,  and  IV  work, 
who  is  specially  trained  in  a  training 
course  which  meet  the  criteria  of  EPA 's 
Model  Accreditation  Plan  (40  CFR  Part 
763)  for  project  designer  or  supervisor, 
or  its  eouivalent. 

Regulated  area  means  an  area 
established  by  the  employer  to 
demarcate  areas  where  Class  I,  II,  and  III 
asbestos  work  is  conducted,  and  any 
adjoining  area  where  debris  and  waste 
from  such  asbestos  work  accumulate; 
and  a  work  area  within  which  airborne 
concentrations  of  asbestos,  exceed  or 
can  reasonably  be  expected  to  exceed 
the  permissible  exposure  limit. 
Requirements  for  regulated  areas  are  set 
out  in  paragraph  (e)(6)  of  this  section. 

Removal  means  all  operations  where 
AO^  and/or  PACM  is  taken  out  or 
stripped  from  structures  or  substrates, 
and  includes  demolition  operations. 

Renovation  means  the  modifying  of 
any  existing  vessel,  vessel  section, 
structure,  or  portion  thereof. 

Repair  means  overhauling,  rebuilding, 
reconstructing,  or  reconditioning  of 
vessels,  vessel  sections,  structures  or 
substrates,  including  encapsulation  or 
other  repair  of  ACM  or  PACM  attached 
to  structures  or  substrates. 

Surfacing  material  means  material 
that  is  sprayed,  troweled-on  or 
otherwise  applied  to  surfaces  (such  as 
acoustical  plaster  on  ceilings  and 
fireproofing  materials  on  structural 
members,  or  other  materials  on  surfaces 
for  acoustical,  fireproofing,  and  other 
purposes). 

Surfacing  ACM  means  surfacing 
material  which  contains  more  than  1% 
asbestos. 

Thermal  system  insulation  (TSI) 
means  ACM  applied  to  pipes,  fittings, 
boilers,  breeching,  tanks,  ducts  or  other 
structural  components  to  prevent  heat 
loss  or  gain. 

Thermal  system  insulation  ACM  is 
thermal  system  insulation  which 
contains  more  than  1%  asbestos, 
(c)  Permissible  exposure  limits 
(PELS) — (1)  Time- weighted  average 
limit  (TWA).  The  employer  shall  ensure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  asbestos  in 
excess  of  0.1  fiber  per  cubic  centimeter 
of  air  as  an  eight  (8)  hour  time-weighted 
average  (TWA),  as  determined  by  the 
method  prescribed  in  Appendix  A  of 
this  section,  or  by  an  equivalent 
method. 

(2)  Excursion  Umit.  The  employer 
shall  ensure  that  no  employee  is 
exposed  to  an  airborne  concentration  of 


asbestos  in  excess  of  1.0  fiber  per  cubic 
centimeter  of  air  (1  f/cc)  as  averaged 
over  a  sampling  period  of  thirty  (30) 
minutes,  as  determined  by  the  method 
prescribed  in  Appendix  A  of  this 
section,  or  by  an  equivalent  method. 

(d)  Multi-employer  worksites.  (1)  On 
multi-employer  worksites,  an  employer 
performing  work  requiring  the 
establishment  of  a  regulated  area  shall 
inform  other  employers  on  the  site  of 
the  nature  of  the  employer's  work  with 
asbestos  and/or  PACM.  of  the  existence 
of  and  requirements  pertaining  to 
regulated  areas,  and  the  measures  taken 
to  ensure  that  employees  of  such  other 
employers  are  not  exposed  to  asbestos. 

(2)  Asbestos  hazartis  at  a  multi- 
employer work  site  shall  be  abated  by 
the  contractor  who  created  or  controls 
the  source  of  asbestos  contamination. 
For  example,  if  there  is  a  significant 
breach  of  an  enclosure  containing  Class 
I  work,  the  employer  responsible  for 
erecting  the  enclosure  shall  repair  the 
breach  immediately. 

(3)  In  addition,  all  employers  of 
employees  exposed  to  asbestos  hazards 
shall  comply  with  applicable  protective 
provisions  to  protect  their  employees. 
For  example,  if  employees  working 
immediately  adjacent  to  a  Class  I 
asbestos  job  are  exposed  to  asbestos  due 
to  the  inadequate  containment  of  such 
job,  their  employer  shall  either  remove 
the  employees  from  the  area  until  the 
enclosure  breach  is  repaired;  or  perform 
an  initial  exposure  assessment  pursuant 
to  paragraph  (f)(1)  of  this  section. 

(4)  All  employers  of  employees 
working  adjacent  to  regulated  areas 
established  by  another  employer  on  a 
multi-employer  work-  site,  shall  take 
steps  on  a  daily  basis  to  ascertain  the 
integrity  of  the  enclosure  and/or  the 
effectiveness  of  the  control  method 
relied  on  by  the  primary  asbestos 
contractor  to  assure  that  asbestos  fibers 
do  not  migrate  to  such  adjacent  areas. 

(5)  All  general  contractors  on  a 
shipyard  project  which  includes  work 
covered  by  this  standard  shall  be 
deemed  to  exercise  general  supervisory 
authority  over  the  work  covered  by  this 
standard,  even  though  the  general 
contractor  is  not  qualified  to  serve  as  the 
asbestos  "qualified  person"  as  defined 
by  paragraph  (b)  of  this  section.  As 
supervisor  of  the  entire  project,  the 
general  contractor  shall  ascertain 
whether  the  asbestos  contractor  is  in 
compliance  writh  this  standard,  and 
shall  require  such  contractor  to  come 
into  compliance  with  this  standard 
when  necessary. 

(e)  Regulated  areas  (1)  All  Class  I.  D 
and  III  asbestos  work  shall  be  conducted 
within  regulated  areas.  All  other 
operations  covered  by  this  standard 
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shall  be  conducted  within  a  regulated 
area  where  airborne  concentrations  of 
asbestos  exceed,  or  there  is  a  reasonable 
possibility  they  may  exceed  a  PEL. 
Regulated  areas  shall  comply  with  the 
requirements  of  paragraphs  (e)  (2).  (3). 
(4)  and  (5)  of  this  section. 

(2)  Demarcation.  The  regulated  area 
shall  be  demarcated  in  any  manner  that 
minimizes  the  number  of  persons 
within  the  area  and  protects  persons 
outside  the  area  from  exposiue  to 
airborne  concentrations  of  asbestos. 
Where  critical  barriers  or  negative 
pressure  enclosures  {ue  used,  they  may 
demarcate  the  regulated  area.  Signs 
shall  be  provided  and  displayed 
pursuant  to  the  requirements  of 
paragraph  (k)(6)  of  this  section. 

(3)  Access.  Access  to  regulated  areas 
shall  be  limited  to  authorized  persons 
and  to  persons  authorized  by  the  Act  or 
regulations  issued  pursuant  thereto. 

(4)  Respirators.  All  persons  entering  a 
regulated  area  where  employees  are 
required  pursuant  to  paragraph  (h)(2]  of 
this  section  to  wear  respirators  shall  be 
supplied  with  a  respirator  selected  in 
accordance  with  paragraph  (h)(2)  of  this 
section. 

(5)  Prohibited  activities.  The 
employer  shall  ensure  that  employees 
do  not  eat,  drink,  smoke,  chew  tobacco 
or  giun.  or  apply  cosmetics  in  the 
regulated  area. 

(6)  Qualified  Persons.  The  employer 
shall  ensure  that  all  asbestos  work 
performed  within  regulated  areas  is 
supervised  by  a  qualified  person,  as 
deBned  in  paragraph  (b)  of  this  section. 
The'duties  of  the  qualiHed  person  are 
set  out  in  paragraph  (o)  of  this  section. 

(f)  Exposure  assessments  and 
monitoring — (1)  General  monitoring 
criteria,  (i)  Each  employer  who  has  a 
workplace  of  work  operation  where 
exposure  monitoring  is  required  under 
this  section  shall  perform  monitoring  to 
determine  accurately  the  airborne 
concentrations  of  asbestos  to  which 
f!mployees  may  be  exposed. 

(ii)  Determinations  of  employee 
exposure  shall  be  made  from  breathing 
zone  air  samples  that  are  representative 
of  the  8-hour  TWA  and  30-minute  short- 
term  exposures  of  each  employee. 

(iii)  Representative  8-hour  TWA 
employee  exposure  shall  be  determined 
on  the  basis  of  dne  or  more  samples 
representing  full-shift  exposure  for 
employees  in  each  work  area. 
Representative  30-minute  short-term 
employee  exposures  shall  be 
determined  oii  the  basis  of  one  or  more 
samples  representing  30  minute 
exposures  associated  with  operations 
that  are  most  likely  to  produce 
exposures  above  the  excursion  limit  for 
employees  in  each  work  area. 


(2)  Initial  Exposure  Assessment,  (i) 
Each  employer  who  has  a  workplace  or 
work  operation  covered  by  this  standard 
shall  ensure  that  a  "qualified  person" 
conducts  an  exposure  assessment 
immediately  before  or  at  the  initiation  of 
the  operation  to  ascertain  expected 
exposures  during  that  operation  or 
workplace.  The  assessment  must  be 
completed  in  time  to  comply  with 
requirements  which  are  triggered  by 
exposure  data  or  the  lack  of  a  "negative 
exposure  assessment,"  and  to  provide 
information  necessary  to  assure  that  all 
control  systems  planned  are  appropriate 
for  that  operation  and  will  work 
properly. 

(ii)  Basis  of  Initial  Exposure  '- 
Assessment:  The  initial  exposure 
assessment  shall  be  based  on  data 
derived  from  the  following  sources: 

(A)  If  feasible,  the  employer  shall 
monitor  employees  and  base  the 
exposute  assessment  on  the  results  of 
exposute  monitoring  which  is 
conducted  pursuant  to  the  criteria  in 
paragraph  (f)(2)(iii)  of  this  section. 

(B)  In  addition,  the  assessment  shall 
include  consideration  of  all 
observations,  information  or 
calculations  which  indicate  employee 
exposure  to  asbestos,  including  any 
previous  monitoring  conducted  in  Ihe 
workplace,  or  of  the  operations  of  the 
employer  which  indicate  the  levels  of 
airborne  asbestos  likely  to  be 
encountered  on  the  job.  However,  the 
assessment  may  conclude  that 
exposures  are  likely  to  be  consistently 
below  the  PELs  only  as  a  conclusion  of 
a  "negative  exposure  assessment" 
conducted  pursuant  to  paragraph 
{f)(2)(iii)  of  this  section. 

(C)  For  Class  I  asbestos  work,  until  the 
employer  conducts  exposiu-e  monitoring 
and  documents  that  employees  on  that 
job  will  not  be  exposed  in  excess  of  the 
PELs.  or  otherwise  makes  a  negative 
exposure  assessment  pursuant  to 
paragraph  (f)(2)(iii)  of  this  section,  the 
employer  shall  presume  that  employees 
are  exposed  in  excess  of  the  TWA  and 
excursion  limit. 

(iii)  Negative  Initial  Exposure 
Assessment:  For  any  one  specific 
asbestos  job  which  will  be  performed  by 
emplo>'ees  who  have  been  trained  in 
compliance  with  the  standard,  the 
employer  may  demonstrate  that 
employee  exposures  will  be  below  the 
PELs  by  data  which  conform  to  the 
following  criteria; 

(A)  Objective  data  demonstrating  that 
the  product  or  material  containing 
asbestos  minerals  or  the  activity 
involving  such  product  or  material 
cannot  release  airborne  fibers  in 
concentrations  exceeding  the  TWA  and 
excursion  limit  under  those  work 


conditions  having  the  greatest  potential 
for  releasing  asbc^os;  or 

(B)  Where  the  employer  has 
monitored  prior  asbestos  jobs  for  the 
PEL  and  the  excursion  limit  within  12 
months  of  the  ciirrent  or  projected  job. 
the  monitoring  and  analysis  were 
performed  in  compliance  with  the 
asbestos  standard  in  effect;  and  the  data 
were  obtained  during  work  operations 
conducted  under  workplace  conditions 
"closely  resembling"  the  processes,  tjrpe 
of  material,  control  methods,  work 
practices,  and  environmental  conditions 
used  and  prevailing  in  the  employer's 
current  operations,  the  operations  were 
conducted  by  employees  whose  training 
and  experience  are  no  more  extensive 
than  that  of  employees  performing  the 
current  job,  and  these  data  show  &at 
under  the  conditions  prevailing  and 
which  will  prevail  in  the  current 
workplace  Oiere  is  a  high  degree  of 
certainty  that  employee  exposures  will 
not  exceed  the  TWA  and  excursion 
limit;  or 

(C)  The  results  of  initial  exposure 
monitoring  of  the  current  job  made  from 
breathing  zone  air  samples  that  are 
representative  of  the  6-hour  TWA  and 
30-minute  short-temj  exposures  of  each 
employee  covering  operations  which  are 
most  likely  diuing  the  performance  of 
the  entire  asbestos  job  to  result  in 
exposures  over  the  PELs. 

13)  Periodic  monitoring,  (i)  Class  I  and 
II  operations.  The  employer  shall 
conduct  daily  monitoring  that  is 
representative  of  the  exposure  of  each 
employee  who  is  assigned  to  work 
within  a  regulated  area  who  is 
performing  Class  I  or  II  work,  unless  the 
employer  piu^uant  to  paragraph 
(f)(2)(iii)  of  this  section,  has  made  a 
negative  exposiue  assessment  for  the 
entire  operation. 

(ii)  All  operations  under  the  standard 
other  than  Class  I  and  II  operations.  The 
employer  shall  conduct  periodic 
monitoring  of  all  work  where  exposures 
are  expected  to  exceed  a  PEL,  at 
intervals  sufficient  to  dociunent  the 
validity  of  the  exposure  prediction. 

(iii)  Exception:  When  all  employees 
required  to  be  monitored  daily  are 
equipped  with  supplied-air  respirators 
operated  in  the  positive-pressure  mode, 
the  employer  may  dispense  with  the 
daily  monitoring  required  by  this 
paragraph.  However,  employees 
performing  Class  I  work  using  a  control 
method  which  is  not  listed  in  paragraph 
(g)(4)  (i),  (ii),  or  (iii)  of  this  section  or 
using  a  modification  of  a  listed  control 
method,  shall  continue  to  be  monitored 
daily  even  if  they  are  equipped  with 
supplied-air  respirators. 

(4)(i)  Termination  of  monitoring.  If 
the  periodic  monitoring  required  by 
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paragraph  (f}{3)  of  this  section  reveals 
that  employee  exposures,  as  indicated 
by  statistically  reliable  measurement, 
are  below  the  permissible  exposure 
limit  and  excursion  limit  the  employer 
may  discontinue  monitoring  for  those 
employees  whose  exposures  are 
rsprescnted  by  such  monitoring. 

(ii)  Additional  monitoring. 
Notwithstanding  the  provisions  of 
paragraph  (f)  (2)  and  (3),  and  (f)(4)  of 
this  section,  the  employer  shall  institute 
the  exposure  monitoring  required  under 
paragraph  (0(3)  of  this  section  whenever 
there  has  been  a  change  in  process, 
control  equipment,  personnel  or  work 
p  actices  that  may  result  in  new  or 
a  Mitjonal  exposures  above  the 
p  irmissible  exposure  limit  and/or 
e  xursion  limit  or  when  the  employer 
h  is  any  reason  to  suspect  that  a  change 
n  ay  result  in  new  or  additional 
exposures  above  the  permissible 
exposure  limit  and/or  excursion  limit. 
Such  additional  monitoring  is  required 
regardless  of  whether  a  "negative 
exposure  assessment"  was  previously 
produced  for  a  specific  job. 

(5)  Observation  of  monitoring,  (i)  The 
employer  shall  provide  affected 
employees  and  their  designated 
representatives  an  opportunity  to 
observe  any  monitoring  of  employee 
exposurAlo  asbestos  conducted  in 
accordance  with  this  section, 
(ii)  When  observation  of  the 
monitoring  of  employee  exposure  to 
asbestos  requires  entry  into  an  area 
where  the  use  of  protective  clothing  or 
equipment  is  required,  the  observer 
shall  be  provided  with  and  be  required 
to  use  such  clothing  and  equipment  and 
shall  comply  with  all  other  applicable 
safety  and  health  procedures. 

(g)  Methods  of  compliance — (l) 
Engineering  controls  and  work  practices 
for  all  operations  covered  by  this 
section.  The  employer  shall  use  the 
following  engineering  controls  and  work 
practices  in  all  operations  covered  by 
this  section,  regardless  of  the  levels  of 
exposure: 

(i)  Vacuum  cleaners  equipped  with 
HEPA  filters  to  collect  all  debris  and 
dust  containing  ACM  or  PACM;  and, 

(ii)  Wet  methods,  or  wetting  agents,  to 
control  employee  exposures  during 
asbestos  handling,  mixing,  removal, 
cutting,  application,  and  cleanup, 
except  where  employers  demonstrate 
that  the  use  of  wet  methods  is  infeasible 
due  to  for  example,  the  creation  of 
electrical  hazards,  equipment 
malfunction,  and,  in  roofing,  slipping 
hazards;  and 

(iii)  Prompt  clean-up  and  disposal  of 
wastes  and  debris  contaminated  with 
asbe.stos  in  leak-tight  containers 


(2)  In  addition  to  the  requirements  of 
paragraph  (g)(1)  of  this  section  ebove. 
the  employer  shall  use  the  following 
control  methods  to  achieve  compliance 
v.'ith  the  TWA  permissible  exposure 
limit  and  excursion  limit  prescribed  by 
paragraph  (c)  of  this  section; 

(i)  Local  exhaust  ventilation  equipped 
with  HEPA  filter  dust  collection 
systems: 

(ii)  Enclosure  or  isolation  of  processes 
producing  asbestos  dust; 

(iii)  Ventilation  of  the  regulated  area 
to  move  contaminated  air  awav  from  the 
breathing  zone  of  employees  and  toward 
a  filtration  or  collection  device 
equipped  with  a  HEPA  filter; 

(iv)  Use  of  other  work  practices  and 
engineering  controls  that  the  Assistant 
Secretary  can  show  to  be  fea.sible. 

(v)  Wherever  the  feasible  engineering 
i.nd  work  practice  controls  described 
above  are  not  sufficient  to  reduce 
em.ployee  exposure  to  or  below  the 
permissible  exposure  limit  and/or 
excursion  limit  prescribed  in  paragraph 
(i;)  of  this  section,  the  employer  shall 
use  them  to  reduce  employee  exposure 
to  the  lowest  levels  attainable  by  these 
controls  and  shall  supplement  them  by 
the  use  of  respiratory  protection  that 
c  omplies  with  the  requirements  of 
paragraph  (h)  of  this  section. 

(3)  Prohibitions.  The  following  work 
practices  and  engineering  controls  shall 
not  be  used  for  work  related  to  asbestos 
rir  for  work  which  disturbs  AOVl  or 
PACM,  regardless  of  measured  levels  of 
asbestos  exposure  or  the  results  of 
initial  exposure  assessments: 

(i)  High-speed  abrasive  disc  saws  that 
are  not  equipped  with  point  of  cut 
\entilator  or  enclosures  with  HEPA 
filtered  exhaust  air. 

(ii)  Compres.sed  air  used  to  remove 
asbestos,  or  materials  containing 
asbestos,  unless  the  compressed  air  is 
u.sed  in  conjunction  with  an  enclosed 
ventilation  system  designed  to  capture 
the  dust  cloud  created  by  the 
( om  pressed  air. 

(iii)  Dry  sweeping,  shoveling  or  other 
dry-  clean-up  of  dust  and  debris 
(  ontaining  ACM  and  PACM. 

(iv)  Employee  rotation  as  a  means  of 
reducing  employee  exposure  to 
asbestos. 

(4)  Class  1  Requirements.  In  addition 
to  the  provisions  of  paragraphs  (g)  (1) 
and  (2)  of  this  section,  the  following 
engineering  controls  and  work  practices 
and  procedures  shall  be  u.sed. 

(i)  All  Class  I  work,  including  the 
installation  and  operation  of  the  control 
system  shall  be  supervised  by  a 
(jualified  person  as  defined  in  paragraph 
(li)  of  this  section; 

(ii)  For  all  Class  1  jobs  involving  the 
n-moval  of  more  than  25  linear  or  10 


square  feet  of  TSI  or  surfacing  ACM  or 
P.^CM;  for  all  other  Class  I  jobs,  where 
the  employer  cannot  produce  a  negative 
exposiue  assessment  pursuant  to 
paragraph  (f)(2)(iii)  of  this  section,  or 
where  employees  are  working  in  areas 
adjacent  to  the  regulated  area,  while  the 
Class  I  work  is  being  performed,  the 
employer  shall  use  one  of  the  following 
methods  to  ensure  that  airborne  asbestos 
does  not  migrate  from  the  regulated 
area: 

(A)  Critical  barriers  shall  be  placed 
over  all  openings  to  the  regulated  area: 
or 

(B)  The  employer  shall  use  another 
liarrier  or  isolation  method  which 
prevents  the  migration  of  airborne 
asbestos  from  the  regulated  area,  as 
\'erified  by  p^meter  area  surveillance 
during  each  \^ork  shift  at  each  boundary 
uf  the  regulated  area,  showing  no  visible 
asbestos  dust;  and  perimeter  area 
monitoring  showing  that  clearance 
levels  contained  in  40  CFR  Part  763. 
Subpart  E  of  the  EPA  Asbestos  in 
Schools  Rule  are  met,  or  that  perimeter 
area  levels,  measured  by  (PCM)  are  no 
more  than  background  levels 
representing  the  same  area  before  the 
asbestos  work  began.  The  results  of  such 
monitoring  shall  be  made  known  to  the 
employer  no  later  than  24  hours  from 
the  end  of  the  work  shift  represented  by 
such  monitoring. 

(iii)  For  all  Class  I  jobs,  HVAC 
systems  shall  be  isolated  in  the 
regulated  area  by  sealing  with  a  double 
layer  of  6  mil  plastic  or  the  equivalent; 

(iv)  For  all  Class  I  jobs,  impermeable 
liropcloths  shall  be  placed  on  surfaces 
beneath  all  removal  activity: 

(v)  For  all  Class  I  jobs,  all  objects 
within  the  regulated  area  shall  be 
covered  with  impermeable  dropcloths 
t-r  plastic  sheeting  which  is  secured  by 
•iuct  tape  or  an  equivalent. 

(vi)  For  all  Class  I  jobs  where  the 
employer  cannot  produce  a  negative 
«  xposure  assessment  or  where  exposure 
monitoring  shows  the  PELs  are 
exceeded,  the  employer  shall  ventilan^" 
the  regulated  area  to  move  contaminated 
air  away  from  the  breathing  zone  of 
employees  toward  a  HEP.\  filtration  or 
f  nllecticn  device. 

(5)  Specific  Control  Systems  for  Class- 
1  Work.  In  addition.  Class  I  aslxjstos 
work  shall  be  performed  using  one  or 
more  of  the  following  control  methods 
pursuant  to  the  limitations  stated  below: 

(i)  Negative  Pressun-  Enclosure  (NPE) 
.systems:  NPE  systems  shall  be  used 
where  the  configuration  of  the  work  an?a 
does  not  make  the  erection  of  the 
enclosure  infeasible.  with  the  following 
specifications  and  work  practices. 
(A)  .Specifications: 
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(1)  The  negative  pressure  enclosure 
.   (NiPE)  may  be  of  any  configxuation , 

(2)  At  least  4  air  changes  per  hour 
shall  be  maintained  in  the  NPE.    . 

(J)  A  minimum  of  —0.02  column 
inches  of  water  pressure  differential, 
relative  to  outside  pressure,  shall  be 
maintained  within  the  NPE  as 
evidenced  by  manometric 
measurements, 

(4)  The  NPE  shall  be  kept  under 
negative  pressure  throughout  the  period 
of  its  use,  and 

(5)  Air  movement  shall  be  directed 
away  from  employees  performing 
asbestos  work  within  the  enclosure,  and 
toward  a  HEPA  filtration  or  a  collection 

(B)  Work  Practices: 

(1)  Before  beginning  work  within  the 
enclosure  and  at  the  beginning  of  each 
shift,  the  NPE  shall  inspected  for 
breaches  and  smoke-tested  for  leaks, 
and  any  leaks  sealed. 

(2)  Electrical  circuits  in  the  enclosure 
shall  be  deactivated,  unless  equipped 
with  ground-foult  cinnut  interrupters. 

(ii)  Glove  bag  systems,  shall  be  used 
to  remove  PACM  and/or  ACM  from 
straight  runs  of  piping  with  the 
following  specifications  and  work 
practices. 

(A)  Specificaticms: 

(1)  Glovebags  shall  be  made  of  6  mil 
thick  plastic  and  shall  be  seamless  at  the 
bottom. 

(2)  (Reserved] 

(B)  Work  Practices: 

(2)  Each  glovebeg  shall  be  installed  so 
that  it  completely  covers  the 
circumference  of  pipe  or  other  structure 
where  the  work  is  to  be  done. 

(2)  Glovebags  shall  be  smoke-tested 
for  leaks  and  any  leaks  sealed  prior  to 
use. 

(3>  Glovebags  may  be  used  only  once 
and  may  not  be  moved. 

[4]  Glovebags  shall  not  be  used  on 
surfaces  whose  teinperature  exceeds 
150'. 

(5)  Prior  to  disposal,  glovebags  shall 
be  collapsed  by  removing  air  within 
them  using  a  HEPA  vacuum. 

[6]  Before  beginning  the  operation, 
loose  and  friable  material  adjacent  to  the 
glovebag/box  operation  shall  be 
wrapped  and  sealed  in  two  layers  of  six 
mil  plastic  or  otherwise  rendered  intact. 

(71  Where  system  uses  attached  waste 
bag,  such  bag  shall  be  connected  to 
collection  bag  using  hose  or  other 
material  which  shall  withstand  pressure 
of  ACM  waste  and  water  without  losing 
-  its  integrity: 

[8]  Sliding  valve  or  other  device  shall 
N^parate  waste  bag  from  hose  to  ensure 
n'^exposure  when  waste  bag  is 
disconnected: 

(9)  At  least  two  persons  shall  perform 
Class  I  glovebag  removals. 


(iii)  Negative  Pressure  Glove  Bag 
Systems.  Negative  pressure  glove  bag 
systems  shall  be  used  to  rem«ve  ACM 
or  PACM  from  piping. 

(A)  Specifications:  In  addition  to 
specifications  for  glove  bags  systems 
above,  negative  pressure  glove  bag 
systems  shall  attach  HEPA  vacuum 
system  or  other  device  to  bag  to  prevent 
collapse  during  removal. 

(B)  Work  Practices: 

(1)  The  employer  shall  comply  with 
the  work  practices  for  glove  bag  systems 
in  par^raph  (g)(5)(ii)(B)(2)  of  this 
section, 

(2)  Tlie  HEPA  vacuum  cleaner  or 
other  device  used  to  prevent  collapse  of 
bag  during  removal  shall  run 
continually  during  the  operation. 

(3)  Where  a  separate  waste  bag  is  used 
along  with  a  collection  bag  and 
discarded  after  one  use,  the  collection 
bag  may  be  reused  if  rinsed  clean  with 
amended  water  before  reuse. 

(iv)  Negative  Pressure  Glove  Box 
systems:  Negative  pressure  glove  boxes 
shall  be  used  to  remove  ACM  or  PACM 
from  pipe  runs  with  the  following 
specifications  and  work  practices. 

(A)  Specifications: 

[1]  Glove  boxes  shall  be  constructed 
with  rigid  sides  and  made  from  metal  or 
other  material  which  can  withstand  the 
weight  of  the  ACM  and  PACM  and 
water  used  during  removal: 

(2)  A  negative  pressure  generator  shall 
be  used  to  create  negative  pressure  in 
system: 

[3]  An  air  filtration  unit  shall  be 
attached  to  the  box: 

[4]  The  box  shall  be  fitted  with  gloved 
apertures: 

(5)  An  aperture  at  the  base  of  the  box 
shall  serve  as  a  bagging  outlet  for  waste 
ACM  and  water: 

(6)  A  back-up  generator  shall  be 
present  on  site: 

(7)  Waste  bags  shall  consist  of  6  mil 
thick  plastic  double-bagged  before  they 
are  filled  or  plastic  thicker  than  6  mil. 

(B)  Work  practices: 

(2)  At  least  two  persons  shall  perform 
the  removal: 

(2)  The  box  shall  be  smoke  tested 
prior  to  each  use: 

(3)  Loose  or  damaged  ACM  adjacent 
to  the  box  shall  be  wrapped  and  sealed 
in  two  layers  of  6  mil  plastic  prior  to  the 
job,  or  otherwise  made  intact  prior  to 
the  job. 

(4)  A  HEPA  filtration  system  shall  be 
used  to  maintain  pressure  barrier  in  box 

(v)  Water  Spray  Process  System;  A 
water  spray  process  system  may  be  used 
for  removal  of  ACM  and  PACM  from 
cold  line  piping  if,  employees  carrying 
out  such  process  have  completed  a  40- 
hour  separate  training  course  in  its  use. 
in  addition  to  training  required  for 


employees  performing  Class  I  work.  The 
system  shall  meet  the  following 
specifications  and  shall  be  performed  by 
employees  using  the  following  work 
practices. 

(A)  Specifications: 

U)  Piping  from  which  insulation  will 
be  removed  shall  be  siuTounded  on  3 
sides  by  rigid  framing, 

(2)  A  360  degree  water  spray, 
dehvered  through  nozzles  supplied  by  a 
high  pressure  separate  water  line,  shall 
be  formed  around  the  piping. 

[3)  The  spray  shall  collide  to  form  a 
fine  aerosol  which  provides  a  liquid 
barrier  between  workers  and  the  ACM 
and  PACM. 

(B)  Work  PracUces: 

(1)  The  system  shall  be  run  for  at  least 
10  minuies  before  removal  begins. 

(2)  All  removal  shall  take  place  within 
the  barrier. 

(3)  The  system  shall  be  operated  byat 
least  three  persons,  one  of  whom  shall 
not  perform  removal  but  shall  check 
equipment,  and  ensure  proper  operation 
of  the  system. 

(4)  After  removal,  the  ACM  and 
PACM  shall  be  bagged  while  still  inside, 
the  water  barrier. 

(vi)  A  small  walk-in  enclosure  which 
accommodates  no  more  than  two 
persons  (mini-enclosiu«)  may  be  used  if 
the  disturbance  or  removal  can  be 
completely  contained  by  the  enclosure, 
with  the  following  specifications  and 
work  practices. 

(A)  Specifications: 

(2)  The  fabricated  or  job-made 
enclosure  shall  be  constructed  of  6  mil 
plastic  or  equivalent: 

(2)  The  enclosure  shall  be  placed 
under  negative  pressure  by  means  of  a 
HEPA  filtered  vacuum  or  similar 
ventilation  unit: 

(C)  Work  practices: 

(1)  Before  use.  the  minienclosure  shall 
be  inspected  for  leaks  and  smoke  tested 
to  detect  breaches,  and  breaches  sealed. 

(2)  Before  reuse,  the  interior  shall  be 
completely  washed  with  amended  water 
and  HEPA-vacuumed. 

(3)  Ehiring  use  air  movement  shall  be 
directed  away  from  the  employee's 
breathing  zone  within  the 
minienclosure. 

(6)  Alternative  control  methods  for 
Class  I  work.  Class  I  work  may  be 
performed  using  a  control  method 
which  is  not  referenced  in  paragraph 
(g)(5)  of  this  section,  or  which  modifies 
a  control  method  referenced  in 
paragraph  (g)(5)  of  this  section,  if  the 
following  provisions  are  complied  with: 

(i)  The  control  method  shall  enclose, 
contain  or  isolate  the  processes  or 
source  of  airborne  astwstos  dust  or 
otherwise  capture  <x  redirect  such  dust 
before  it  enters  the  breathing  zone  of 
employees.  | 
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(ii)  A  certified  industrial  hyj^ienist  or 
licensed  professional  engineer  who  is 
also  qualified  as  a  project  designer  as 
defined  in  paragraph  (b)  of  thi.s  Sertion. 
shall  evaluate  the  work  area,  the 
projected  work  practices  and  the 
engineering  controls  and  shaU  ceriif ,  in 
wTiling  that:  the  planned  cuntrnl 
method  is  adequate  to  reduce  diroi  t  anti 
indirect  employee  exposure  to  hf  low 
the  PELs  under  worst-case  cfindiiinn<-  i,\ 
use.  and  that  the  plaiined  control 
method  will  prevent  asbesfo.^ 
contamination  outside  the  regu'jdcd 
area,  as-measured  by  clearanci  .sampling 
which  nie -ts  the  requirement:,  of  FPA's 
Asbestos  in  Schools  Rule  issued  untier 
AHERA,  or  perimotor  monitoring  whi(  h 
meets  the  criteria  in  paragraph 
(g)(4){i)(B)(2j  of  this  section. 

(A)  Where  the  TSl  or  surfacing 
material  to  be  removed  is  25  linear  nr 
10  square  feet  or  less  ,  the  evaluation 
required  in  paragraph  (g)(6)  of  this 
section  may  be  performed  by  a 
"qualified  person",  and  may  omit 
c:onsideration  of  perimeter  or  rlearancc 
monitoring  otherwise  required. 

(B)  The  evaluation  of  einplovee 
exposure  required  in  paragraph  (g)((i)  of 
this  section,  shall  include  and  be  based 
on  sampling  and  analytical  data 
representing  employee  exposure  during 
the  use  of  such  method  under  worst- 
case  conditions  and  by  emplovecis 
whose  training  and  experience  are 
equivalent  to  employees  who  are  to 
perform  the  current  job. 

(iii)  Befom  work  which  inv.dves  the 
removal  of  more  than  25  linear  oj  10 
square  feet  ofTSI.or  surfatini^,  ACM/ 
PACM  is  begun  using  aU  alternative 
method  which  has  been  the  subject  of  a 
paragraph  (g)(6)  required  t-valuatifin  and 
certification,  the  employer  sh;dl  send  a 
copy  of  such  evaluation  and 
certification  to  the  national  offir  e  of 
OSHA,  Office  of  Technical  Stipporlm. 
Room  N365,3.  200  Constitution  Avenge. 
NW.  Washington.  DC  20210. 

(7)  Work  Practices  and  Enpi;i(v>.'-i;)g 
Controls  for  Class  II  work 

(i)  All  Class  II  work,  shall  be 
supervised  by  a  qualified  person  as 
defined  in  paragraph  (b)  of  tins  section. 

(ii)  For  all  indoor  Class  11  jobs,  where 
the  employer  has  not  produced  a 
negative  exposure  assessment  pursuant 
to.paragraph  (0(4)(iii)  of  this  set  tion.  or 
where  during  the  job  changed 
c:ondifions  indicate  there  may  be 
exposure  above  the  PEL  or  whfjre  the 
employer  does  not  remove  the  AC:M  in 
a  sub.stantially  intact  slate,  the  empkner 
shall  ojse  one  of  the  following  methods 
In  ensure  that  airborne  asbestos  doe.s  not 
migrate  fnmi  the  regulated  are.i: 


(A)  Critical  barriers  shall  l>e  placed 
over  all  openings  to  the  regulated  ar»>a: 
or. 

(B)  The  employer  shall  use  .inoth'-r 
harri'  r  or  isolation  method  which 
lirevents  the  migration  of  airborne 
i:sbe<tos  from  the  regulated  area,  as 
vfrified  by  perimeter  area  mnnitonn;.;  (rr 
I  liMiance  monitoring  whit  h  ini>eis  the 

(  riterii!  set  oui  in  paragraph 
(K)!^'(i)(B)(2)cf  this  .section. 

(iii)  Impermeable  dr()pcll)th^  shall  be 
plij(  eil  on  surfaces  bene:-ti-i  ;.ll  re!-;i()\al 
.'Ktivity: 

(iy)  All  ClaSi,  II  asbestos  wi,rk  shali  be 
perfurnud  using  the  work  practic <'s  and 
requirements  .set  out  above  I'l  naragraph 
(g;(;il  (>}  througli  (v)  of  tlihs  section." 
(HJ  Addiiional  Controls  fur  Class  II 
uark.  Class  il  asbestos  work  shaiialsn 
l)e  peifornKid  by  complying  with  the 
work  ))raitices  and  controls  d<'signa1cd 
for  earh  type  of  asbestos  work  to  be 
prrtormed.  sT-t  out  in  this  paragraph. 
Where  mcre'than  one  control  method 
r:iay  be  used  for  a  type  of  asbestos  work, 
the  eniployer  may  choose  one  or  a 
I  <Mubination  of  designated  control 
metlnxis.  Class  II  work  also  inav  be 
performed  using  a  method  allowed  for 
f  :la.ss  I  work,  e.xcept  that  glove  bags  and 
glove  boxes  are  allowed  if  the\  fully 
enc  lose  the  Class  11  material  to  be 
rf  moved. 

(i)  For  removing  vinyl  and  aspli.ilt 
flooring/deck  materials  which  ( onlain 
ACM  or  for  which  in  buildings 
(  onslniLted  not  later  than  1980.  the 
eiujdoyer  has  nut  verified  the  al).se:i(  c-  of 
ACM  pursuant  to  paragrapli  (g)(Hl(i)(!): 
the  employer  shall  ensure  that 
employees  comply  with  the  following 
uork  practices  and  that  employees  are 
Ir.iini-d  in  thc-e  practic  i-s  pursu:ini  to 
par.:^,iaoh  (k](8)  of  this  si-c  lion. 

(A)  Flooring/deck  materials  t.,-  its 
b.ic  king  shailnot  be  samied 

Ifl)  Vac  uunis  c;quipped  wit!;  IMJ'.A 
filter  dispo.sabie  dust  bag.  and  metal 
floor  tool  (no  brush  i  sh  dl  be  used  to 
c  lean  floors. 

(C)  Resilient  sheeting  shall  be 
rcmox  c»d  by  cutting  with  welting  of  tbr 
snip  [)()int  and  wetting  during 
-dcfl.iniination.  Rip-up  of  resilie::!  sheet 
fioor  material  is  prohibitc  d. 

(I))  All  sc.niping  of  residua!  .idhcsiyc 
and/or  hacking  shall  be  pfrfor;ncd  using 
wet  UM'thods. 

in  Dry  sweeping  is  prohibited. 
(F)  Mei  hanical  chipping  is  prohibited 
unless  performed  in  a  m^gative  pressure 
i-nc  losure  which  mc;ets  the  rc^cjuirc^ments 
of  paragraph  {g)(5)(iv)  of  this  .sc  tion. 

(C.)  Tilcis  shall  be  removed  intac  t. 
unless  the  employer  demonstrates  that 
intact  removal  is  not  possible. 

(H)  When  tiles  are  heated  am)  i  an  be 
iiMUovi'd  intact,  wetting  may  be  omitted. 


(I)  Resilient  Hooring/deck  material  in 
buildings/vc^ssels  c;onstructf'd  no  later 
than  ^<mo.  inchidinc:  assoc  iatcul  niaslir 
and  backing  shall  be  assumed  to  l)e 
asbestos-c  cmtaiiiing  unless  a-:  indiistri.d 
bvgienist  dcMeruiines  that  it  is  ashc^ttis- 
tree  using  recognized  analviic  al 
lei.h;u()U''s. 

(ii)  For  removing  roofing  maien.ii 
which  c  ontains  \CM  the-  e;r.pliivcr  sh.;li 
ensure  that  the  lolJiAving  work  pnu  tii  es 
are  followed: 

(A)  Roofing  material  shall  be  nniov.  •] 
ui  an  intac:t  state  to  the  extent  feasible 

(B)  Wet  methcuis  shall  be  osi d  u  he;., 
feasible. 

(C)  Cutting  mac  hin.s  shall  be 
continuously  misled  during  use,  unless 
a  competent  pi:rson  determines  thai 
misting  substantialiv  dec  reascs  woiker 
safety. 

(D)  AH  loose  dust  left  b\  tlie  sav,  ing 
'■peration  must  be;  HEPA  vac  inured 
imn;eciiately. 

(EJ  Unwrapped  or  unbag^ed  roofiirg 
material  shall  be  inimediatelv  lowerc>d 
to  the  ground  via  c  cu  ered.  dust-tigl.t 
I  hute.  crane  or  hoist,  or  plat  ed  in  an 
impermeable  waste  bag  or  w  rappi>d  in 
plastic  sheeting  and  lowered  to  ground 
no  later  than  the  end  of  the  work  shift 

(Ij  Upon  being  lowered,  unwrajiped 
u'alerid)  shall  be  Iransferied  to  a  cjoseJ 
ICC  eptacle  in  suc:h  manner  so  as  lo 
pn  c  lud<!  the  dispeisiuji  of  dust. 

[C]  Roof  level  heating  and  venlilaIio!i 
air  int.ike  sources  shell  be  isolated  or 
tile  ventilation  system  sh.di  be  shi.l 
down. 

(iii)  When  remcn  ing  cementitious 
asbestos-t:onlaining  siding,  shingles 
It;ACS).  or  transile  panels  containing 
ACM.  the  employer  shall  ensure  that  the 
i.illowiiig  work  pr.tc  tic  es  are  foiinwed 

(A)  Cutting,  .ibrading  or  breaking 
siding,  shingles,  or  transit!  panels  sh.ill 
be  prohibited  unless  the  emploxer  (an 
liemonstrate  that  methods  less  Jiki-lv  to 
res-.iit  in  asbc^stos  fihVr  release  i  anno"  l>e 

^:.sed. 

(B)  Each  panel  or  shingle  shall  he 
sprayed  with  amended  water  prior  to 
removal. 

|C)  llnwTappt!(!  or  unbagged  pauc-!s  or 
shingles  shall  be  immediateK  lowered 
to  the  ground  via  c  overed  dust-tighl 
ehute,  f  rane  or  hoist,  or  pl.u  ed  in  an 
impervious  w_asle  bag  or  wrappert  i;i 
plastic,  shijeting  and  lowered  to  the 
ground  no  later  than  the  end  of  the  wor>' 
s.bift.  / 

(D)  Nails  shall  be  c  ut  wi'h  fiat  s-hafp 
instruments. 

(iv)  When  removing  gaskets 
I  ontaining  ACM,  the  employer  shall 
ensun;  that  the  following  work  prac  licrcs 
;u"e  followed: 

(A)  If  a  gasket  is  visibh  deterior.cted 
and  unlikeK  to  lie  roniov«»d  intact. 
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removal  shall  be  undertaken  within  a 
glovebag  as  described  in  paragraph 
(g)(5)(ii)  of  this  section. 

(B)  The  gasket  shall  be  thoroughly 
wetted  with  amended  water  prior  to  its 
removal. 

(C)  The  wet  gasket  shall  be 
immediately  placed  in  a  disposal 
container. 

(D)  Any  scraping  to  remove  residue 
must  be  performed  wet. 

(v)  When  i>erforming  any  other  Class 
II  removal  of  asbestos  containing 
material  for  which  specific  controls 
have  not  been  listed  in  paragraph 
(g)(8)(iv)  (A)  through  (D)  of  this  section, 
the  employer  shall  ensure  that  the 
following  work  practices  are  complied 
with. 

(A)  The  material  shall  be  thoroughly 
wetted  with  amended  water  prior  and 
during  its  removal. 

(B)  The  material  shall  be  removed  in 
'  an  intact  state  unless  the  employer 

demonstrates  that  intact  removal  is  not 
possible. 

(C)  Cutting,  abrading  or  breaking  the 
material  shall  be  prohibited  unless  the 
employer  can  demonstrate  that  methods 
less  likely  to  result  in  asbestos  fiber 
release  are  not  feasible. 

(D)  Asbestos-containing  material 
removed,  shall  be  immediately  bagged 
or  wrapped,  or  kept  wetted  until 
transferred  to  a  closed  receptacle,  no 
later  than  the  end  of  the  work  shift. 

(vi)  Alternative  Work  Practices  and 
Controls.  Instead  of  the  work  practices 
and  controls  listed  in  paragraphs  (g)(8) 
(i)  through  (v)  of  this  section,  the 
em|>loyer  may  use  different  or  modified 
engineering  and  work  practice  controls 
if  the  following  provisions  are  complied 
with. 

(A)  The  employer  shall  demonstrate 
by  data  representing  employee  exposure 
during  the  use  of  such  method  under 
conditions  which  closely  resemble  the 
conditions  under  which  the  method  is 
to  be  used,  that  employee  exposure  will 
not  exceed  the  PELs  under  any 
anticipated  circumstances. 

(B)  A  qualified  person  shall  evaUialt; 
the  work  area,  the  projected  work 
practices  and  the  engineering  controls, 
and  shall  certify  in  writing,  that  the 
different  or  modified  controls  are 
adequate  to  reduce  direct  and  indirect 
employee  exposure  to  below  \hv.  PELs 
under  all  expected  conditions  of  use 
and  that  the  method  meets  the 
requirements  of  this  standard.  The 
evaluation  shall  include  and  be  based 
on  data  representing  employee  exposure 
during  the  use  of  such  method  under 
conditions  which  closely  resemble  the 
conditions  under  which  the  method  is 
to  be  used  for  the  current  job.  and  by 
employees  whose  training  and 


experience  are  equivalent  to  employees 
who  are  to  perform  the  current  job. 

(9)  Work  Practices  and  Engineering 
Controls  for  Class  III  asbestos  work. 
Class  III  asbestos  work  shall  be 
conducted  using  engineering  and  work 
practice  controls  which  minimize  the 
exposure  to  employees  performing  the 
asbestos  work  and  to  bystander 
emplaryees. 

(i)  "riie  work  shall  be  performed  using 
wet  methods. 

(ii)  To  the  extent  feasible,  the  work 
shall  be  performed  using  local  exhaust 
ventilation. 

(iii)  Where  the  disturbance  involves 
drilling,  cutling,  abrading,  sanding, 
chipping,  breaking,  or  sawing  of  thermal 
system  insulation  or  surfacing  material, 
the  employer  shall  use  impermeable 
dropcloths  and  shall  isolate  the 
operation  using  mini-enclosures  or 
glove  bag  systems  pursuant  to  paragraph 
(g)(5)  of  this  section. 

(iv)  Where  the  employer  does  not 
demonstrate  by  a  negative  exposure 
assessment  performed  in  compliance 
with  paragraph  (f)(4)(iii)  of  this  section 
that  the  PELs  will  not  be  exceeded,  or 
wherq  monitoring  results  show 
exceedances  of  a  PEL,  the  employer 
shall  contain  the  area  using 
impermeable  dropcloths  and  plastic 
barriers  or  their  equivalent,  or  shall 
isolate  the  operation  using  mini- 
enclosure  or  glove  bag  systems  pursuant 
to  paragraph  {g)(5)  of  this  section. 

(v)  Employees  performing  Class  III 
jobs  which  involve  the  disturbance  of 
TSI  or  surfacing  ACM  or  PACM  or 
where  the  employer  does  not 
demonstrate  by  a  "negative  exposure 
assessment"  in  compliance  with 
paragraph  (e)(4)(iii)  of  this  section  that 
the  PELs  will  not  be  exceeded  or  where 
monitoring  results  show  exceedances  of 
the  PEL,  shall  wear  respirators  which 
are  selected,  used  and  fitted  pursuant  to 
provisions  of  paragraph  (h)  of  this 
section. 

(10)  Class  IV  asbestos  work.  Class  IV 
asbestos  jobs  shall  be  conducted  by 
employees  trained  pursuant  to  the 
asbestos  awareness  training  program  sin 
out  in  paragraph  (k)(8)  of  this  section.  In 
addition,  all  Class  IV  jobs  shall  be 
conducted  in  conformity  with  the 
requirements  set  out  in  paragraph  (g)(1) 
of  this  section,  mandating  wet  methods. 
HEPA  vacuums,  and  prompt  clean  up  of 
debris  containing  ACM  or  PACM. 

(i)  Employees  cleaning  up  debris  and 
waste  in  a  regulated  area  where 
respirators  are  required  shall  wear 
respirators  which  are  seltKJted.  used  and 
fitted  pursuant  to  provisions  of 
paragraph  (h)  of  this  section. 

(ii)  Employers  of  employees  cleaning 
up  waste  and  debris  in  an  area  where 


friable  TSI  or  surfacir^  ACM/PACM  is 
accessible,  shall  assume  that  such  waste 
and  debris  contain  asbestos. 

(11)  Specific  compliance  methods  for 
brake  and  clutch  repair;  (i)  Engineering 
controls  and  work  practices  for  brake 
and  clutch  repair  and  service.  During 
automotive  brake  and  clutch  inspection, 
disassembly,  repair  and  assembly 
operatidns,  the  employer  shall  institute 
engineering  controls  and  work  practices 
to  reduce  employee  exposure  to 
materials  containing  asbestos  using  a        » 
negative  pressure  enclosure/HEPA 
vacuum  system  method  or  low  pressure/ 
wet  cleaning  method,  which  meets  the 
detailed  requirements  set  out  in 
Appendix  L  to  this  section.  The 
employer  may  also  comply  using  an 
equivalent  method  which  follows 
written  procedures  which  the  employer 
demonstrates  can  achieve  results 
equivalent  to  Method  A.  For  facilities  in 
which  no  more  than  5  pair  of  brakes  or 
5  clutches  are  inspected,  disassembled, 
repaired,  or  assembled  per  week,  the 
method  set  for  in  paragraph  (Dj  of 
Appendix  L  to  this  section  may  be  useti. 
(ii)  The  employer  may  also  comply  by 
using  an  equivalent  method  which 
follows  written  procedures,  which  the 
employer  demonstrates  can  achieve 
equivalent  exposure  reductions  as  do 
the  two  "preferred  methods."  Such 
demonstration  must  include  monitoring 
data  conducted  under  workplace 
conditions  closely  resembling  the 
process,  type  of  asbestos  containing 
materials,  control  method,  work 
practices  and  environmental  conditions 
which  the  equivalent  method  will  be 
used,  or  objective  data,  which  document 
that  under  all  reasonably  foreseeable 
conditions  of  brake  and  clutch  repair 
applications,  the  method  results  in 
exposures  which  are  equivalent  to  the 
methods  set  out  in  Appendix  L. 

(h)  Respiratory  protection  (1)  General 
The  employer  shall  provide  respirators, 
and  ensure  that  they  are  used,  where 
required  by  this  section.  Respirators 
shall  be  used  in  the  following 
circumstances: 

(i)  During  all  Class  I  asbestos  jobs. 
(ii)  During  all  Class  II  work  where  th«; 
ACM  is  not  removed  in  a  substantially 
intact  state. 

(iii)  During  all  Class  II  and  III  work 
which  is  not  performed  using  wet 
methods. 

(iv)  During  all  Class  II  and  IH  asbestos 
jolis  where  the  employer  does  not 
produce  a  "negative  exposure 
assessment". 

(v)  During  all  Class  III  jobs  where  TSI 
or  surfacing  ACM  or  PACM  is  bring 
disturbed. 

(vi)  During  all  Class  IV  work 
porffirmed  within  regulated  an\ts  when? 
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eniployeps  performing  other  work  are 
required  to  wear  respirators. 

(vii)  During  all  work  covered  by  this 
section  where  employees  are  exposed 
above  the  TWA  or  excursion  limit. 

(viii)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  used,  the  employer  shall 
select  and  provide,  at  no  cost  to  the 
employee,  the  appropriate  respirator  as 
specified  in  Table  1.  and  shall  ensure 


that  the  employee  uses  the  respirator 
p.'-Qvidcd. 

(ii)  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  as  being  acceptable  for 
protection  by  the  Mine  Safety  and 
Health  Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  Part  1 1 . 


(iii)  The  employer  shall  provide  a 
tight  fitting  powered,  air-purifying 
respirator  in  lieu  of  any  negative- 
pressure  respirator  specified  in  Table  1 
whenever: 

(A)  An  employee  performing  Class  I, 
II  or  III  work  chooses  to  use  this  type  of 
respirator;  and 

(B)  This  respirator  will  ^^rovide 
adequate  protection  to  the  employee. 


Table  1.— Respiratory  Protection  for  asbestos  Fibers 


Airtx>me  concentration  of  asbestos  or  condi- 
tions of  use 


Not  in  excess  of  1  f/cc  ('lO)  X  PEL),  or  ottier- 
wise  as  required  independent  of  exposure 
pursuant  to  {h)(2)(iv). 

Not  in  excess  of  5  f/cc  (50  X  PEL)  

Not  in  excess  of  10  f/cc  (100  X  PEL)  

Not  in  excess  of  100  f/cc  (1.000  X  PEL)  

Greater  than  100  f/cc  (1.000  X  PEL)  or  un- 
krx)wn  concentration. 


Required  respirator 


Half-mask  air  purifying  respirator  other  than  a  disposable  respirator,  equipped  witt-  h-gh  effi- 
ciency filters. 

Full  facepiece  a»f-punfytng  respifatof  equipped  with  high  efficiency  fitters. 

Any  powered  air-purifying  respM-atOf  equipped  with  high  efficiency  fitters  or  any  supplied  air 

respirator  operated  in  continuous  flow  mode. 
FuH  facepiece  supplied  air  resptratof  operated  in  pressure  demand  mode. 
Full  facepiece  supplied  air  respirator  operated  in  pressure  demand  mode,  equipped  with  an 

auxiliary  positive  pressure  self-contained  breathing  apparatus. 


Note:  a.  Respirators  assigned  for  high  environmental  concentrations  may  be  used  at  tower  concentratioos.  or  when  required  resD!rator  use  e 
independent  of  concentration. 

b.  A  high  efficiency  filter  means  a  filter  that  is  at  least  99.97  percent  efficient  against  rrxsno-dispersed  particles  of  0.3  micrometers  m  diameter 
Of  larger. 


(iv)  In  addition  to  the  above  selection 
criterion,  the  employer  shall  provide  a 
half-mask  air  purifying  respirator,  other 
than  a  disposable  respirator,  equipped 
with  high  efficiency  filters  whenever  the 
employee  performs  the  following 
activities:  Class  II  and  III  asbestos  jobs 
where  the  employer  does  not  produce  a 
negative  exposure  assessment;  and  Class 
III  jobs  where  TSI  or  surfacing  ACM  or 
P.ACM  is  being  disturbed. 

(v)  In  addition  to  the  above  selection 
criteria,  the  employer  shall  provide  a 
full  facepiece  supplied  air  respirator 
operated  in  the  pressure  demand  mode 
equipped  with  an  auxiliar76y  positive 
pressure  self-contained  breathing 
apparatus  for  all  employees  within  the 
regulated  area  where  Class  I  work  is 
being  performed  for  which  a  negative 
exposure  assessment  has  not  been 
produced. 

(3)  Respirator  program,  (i)  Where 
respiratory  protection  is  used,  the 
employer  shall  institute  a  respirator 
program  in  accordance  with  29  CFR 
1910.134(b).  (d).(e).  and  (f) 

(ii)  The  employer  shall  permit  each 
employee  who  uses  a  filter  respirator  to 
change  the  filter  elements  whenever  an 
increase  in  breathing  resistance  is 
detected  and  shall  maintain  an  adequate; 
supply  of  filter  elements  for  this 
purpose. 

(iii)  Employees  who  wear  respirators 
shall  be  permitted  to  leave  work  areas 
to  wash  their  faces  and  respirator 
facepieces  whenever  necessary  to 


prevent  skin  irritation  associated  v\-ith 
respirator  use. 

(iv)  No  employee  shall  be  assigned  to 
tasks  requiring  the  use  of  respirators  if. 
based  on  his  or  her  most  recent 
examination,  an  e.xamining  physician 
determines  that  the  employee  will  be 
unable  to  function  normally  wearing  a 
respirator,  or  that  the  safety  or  health  of 
the  employee  or  of  other  employees  will 
be  impaired  by  the  use  of  a  respiratoi*. 
Such  employee  shall  be  assigned  to 
another  job  or  given  the  opportunity  to 
transfer  to  a  different  position  the  duties 
of  which  he  or  she  is  able  to  perform 
with  the  same  employer,  in  the  same 
geographical  area,  and  with  the  same 
seniority,  status,  and  rate  of  pay  and 
other  job  benefits  he  or  she  had  just 
prior  to  such  transfer,  if  such  a  different 
position  is  available. 

(4)  Respirator  fit  testing,  (i)  The 
emplo\er  shall  ensure  that  the  respirator 
iosued  to  the  employee  exhibits  the  least 
possible  facepiece  leakage  and  that  the 
respirator  is  fitted  properly. 

(ii)  Employers  shall  perform  either 
quantitative  or  qualitative  face  fit  tests 
at  the  time  of  initial  fitting  and  at  least 
every  6  months  thereafter  for  each 
employee  wearing  a  negative-pressure 
respirator.  The  qualitative  fit  tests  may 
be  used  only  for  testing  the  fit  of  half- 
mask  respirators  where  they  are 
permitted  to  be  worn,  or  of  full-  j 

facepiece  air  purifying  respirators  wh^ 
they  are  worn  at  levels  at  which  half- 
facepiece  air  purifying  respirators  are 
permitted.  Qualitative  and  quantitative 


fit  tests  shall  be  conducted  in 
accordance  with  Appendix  C  of  this 
section.  The  tests  shall  be  used  to  select 
facepieces  that  provide  the  required 
protection  as  prescribed  in  Table  1.  in 
paragraph  (h)(2)(iii)  of  this  section. 

(i)  Protective  clothing  (1)  General.  The 
employer  shall  provide  and  require  the 
use  of  protective  clothing,  such  as 
coveralls  or  similar  whole-body 
clothing,  head  coverings,  gloves,  antl 
foot  coverings  for  any  employee 
exposed  to  airborne  concentrations  of 
asbestos  that  exceed  the  TWA  and/or 
excursion  limit  prescribed  in  paragraph 
(c)  of  this  section,  or  for  which  a 
required  negative  e.xposure  assessment 
is  not  produced,  and  for  any  employee 
performing  Class  I  operations  which 
involve  the  removal  of  over  25  linear  or 
10  square  feet  of  TSI  or  surfacing  ACM 
or  P  ACM. 

(2)  Laundering,  (i)  The  employer  shall 
ensure  that  laundering  of  contaminat'.nl 
clothing  is  done  so  as  to  prevent  the 
release  of  airborne  asbestos  in  excess  of 
the  TWA  or  excursion  limit  prescrilied 
in  paragraph  (c)  of  this  section. 

(li)  Any  employer  who  gives 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  person 
of  the  requirement  in  paragraph  (i)(2)(i) 
of  this  section  to  effectively  prevent  the 
release  of  airborne  asbestos  in  excess  of 
the  TWA  excursion  limit  prescribed  in 
paragraph  (c)  of  this  section. 

(3)  Contaminated  clothing. 
Contaminated  clothing  shall  be 
transported  in  sealed  impermeable  Iwgs. 
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or  other  closed,  impernieable 
containers,  and  be  labeled  in  accordance 
with  paragraph  (k)  of  this  section. 

(4)  Inspection  of  protective  chthing. 
[i]  The  qualified  person  shall  examine 
worksuits  worn  by  employees  at  least 
once  per  workshift  for  rips  or  tears  that 
may  occur  during  performance  of  work. 

(ii)  When  rips  or  tears  are  dotected 
while  an  employee  is  working,  rips  and 
tears  shall  be  immediately  mended,  or 
the  worksuit  shall  be  immediately 
replaced. 

Ij)  Hygiene  facilities  and  practit:i'<i  for 
employees.  (1)  Requirements  for 
employees  performing  Class  I  p.sh(  stos 
jobs. 

(i)  Dfiontamination  areas;  Fur  a!l 
Class  1  jobs  involving  over  25  linear  or 
10  square  feet  of  TSl  or  surfacing  ACM 
or  FACM,  the  employer  shall  establish 
a  decontamination  area  that  is  adjacent 
and  connected  to  the  regulated  area  for 
the  decontamination  of  such  employees. 
The  decontamination  area  shall  consist 
of  an  equipment  room,  shower  area,  and 
clean  room  in  series.  The  employer  shall 
ensure  that  employees  enter  and  exit  the 
regulated  area  through  the 
decontamination  area. 

(A)  Equipment  room.  The  equipment 
room  shall  be  supplied  with 
impermeable,  labeled  bags  and 
fcontainers  for  the  containment  and 
disposal  of  contaminated  protective 
equipment. 

(B)  .Shower  area.  Shower  faciliries 
shall  be  provided  which  comply  with  29 
CFR  ]910.141(d)(3l.  unless  the 
employer  can  denionslrate  that  thov  are 
not  feasible.  The  showers  shall  be 
adjacent  both  to  the  equipment  room 
and  the  clean  room,  unle.ss  the  employer 
ran  demonstrate  that  this  location  is  not 
feasible.  Where  the  employer  ran 
demonstrate  that  it  is  not  feasible  to 
locate  the  shower  between  the 
equipment  room  and  the  clean  room,  or 
where  the  work  is  performed  outdoors, 
or  when  the  work  in\oKing. asbestos 
exposure  takes  place  on  bonrd  a  ship. 
the  employers  shall  ensure  that 
employees: 

(Jl  Remove  asbestos  contamination 
fiom  their  worksuits  in  the  equipment 
room  using  a  HEPA  vacuum  before 
proceeding  to  a  shower  that  is  not 
adjacent  to  the  work  area;  or 

[2]  Remove  their  contaminated 
worksuits  in  the  equipment  room,  then 
dona,lean  worksuits,  and  proceed  to  a 
shower  that  is  not  adjacent  to  the  work 
area. 

(C)  Clean  change  room.  The  clean 
room  shall  be  equipped  with  a  locker  or 
appropriate  storage  container  for  each 
employee's  use.  When  the  employer  can 
demonstrate  that  it  is  not  feasible  to 
provide  a  clean  change  area  adjacent  lo 


the  walk  area,  or  where  the  work  is 
perfor.-ned  outdoors,  or  when  the  work 
takes  place  aboard  a  ship,  the  employer 
may  permit  employees  engaged  in  Class 
I  asbestos  jobs  to  clean  their  protective 
clothing  with  a  portable  HEPA- 
equipped  vacuum  before  such 
employees  leave  the  regulated  area. 
.Such  employees  however  must  then 
change  into  street  clothing  in  clean 
change  areas  provided  by  the  employer 
which  otherwise  meet  the  requirements 
of  this  section. 

(ii}  Decontamination  area  entry 
procedures.  The  employer  shall  ensure 
that  employees; 

(A)  Enter  the  decont&rni'iatinn  area 
through  the  clean  room; 

(Bl  Remove  and  deposit  street 
(lothing  within  a  locker  provided  for 
their  use;  and 

(C)  Put  on  protective  clothing  and 
respiratory  protection  before  leaving  the 
clean  room. 

(D)  Before  entering  the  regulated  area. 
the  employer  shall  ensirre  that 
employees  pass  through  the  equipment 
room. 

(iii)  Decontamination  area  exit 
procedures.  The  r-mplover  shall  ensure 
that: 

{A)  Bifcre  leaving  the  regulated  area, 
employees  shall  remove  all  gross 
contamination  and  debris  from  their 
prote<:tive  clothing. 

(B)  Employees  snail  remove  their 
protective  clothing  in  the  equipment 
room  and  deposit-the  clothing  in  labeled 
impermeable  bags  or  containers. 

(C)  Employees  shall  not  remove  thejr, 
respirators  in  the  equipment  room. 

(D)  Employees  shall  shower  prior  to 
entering  the  clean  room. 

(Ej  After  showering,  employees  shall 
enter  the  clean  room  before  changing 
into  stiget  clothes. 

(iv)  Lunch  Areas.  Whenever  food  or 
btneragtJS  are  consumed  at  the  woiksite 
where  employees  are  performing  Class  I 
asbestos  work,  the  employer  shall 
provide  lunch  areas  in  whirh  the 
airborne  concentrations  of  asbestos  are 
below  the  permissible  exposure  limit 
and/or  excursion  limit. 

(2)  Requirements  for  Class  I  work 
involving  less  than  25  linear  or  10 
square  feet  of  TSI  or  surfacing  and 
FACM.  and  for  Class  II  and  Class  111 
asbestos  work  operations  where 
exposures  exceed  a  PEL  or  where  there 
is  no  negative  exposure  assessment 
produced  before  the  operation. 

(i)  The  employer  shall  establish  an 
equipment  room  or  area  that  is  adjacent 
to  the  regulated  area  for  the 
detontamination  of  employees  and  their 
equipment  which  is  contaminated  with 
fisbe.stos  which  shall  consist  of  an  area 
<  overed  by  a  impermeable  drop  cloth  on 


the  floor/deck  or  horizontal  working 
."^urface. 

(ii)  The  area  must  be  of  sufficient  size 
as  to  accommodate  cleaning  of 
equipment  and  removing  personal 
protective  equipment  without  spreading 
contamination  beyond  the  area  (as 
determined  by  visible  accumulations). 

(iii)  Workclothing  must  be  cleaned 
with  a  HEPA  vacuum  before  it  is 
removed. 

(iv)  All  equipment  and  surfaces  of 
containers  filled  with  ACM  must  be 
cleaned  prior  to  removing  them  from  the 
equipment  room  or  area. 

(v)  The  employer  shall  ensure  that 
employees  enter  and  exit  the  regulated 
area  through  the  equipment  room  or 
area. 

(.3)  Requirements  for  Class  IV  work. 
E.nployers  shall  ensure  that  employees 
performing  Glass  IV  work  within  a 
regulated  area  comply  with  the  hygiene 
practice  required  of  employees 
performing  work  which  has  a  higher 
classification  within  that  regulatedarea. 
Otherwise  employers  of  employees 
cleaning  up  debris  and  material  which 
is  TSI  or  surfacing  ACM  or  identified  as 
PACM  shall  provide  decontamination 
facilities  for  such  employees  which  are 
rt^quired  by  paragraph  (j)(2)  of  this 
section. 

(4)  Smoking  in  work  areas.  The 
employer  shall  ensure  'hat  employee 
do  not  smoke  in  work  areas  where  they 
are  occupationally  exposed  to  asbestos 
b'f.ausp  of  activities  in  that  work  area. 

(k)  Communication  of  hazards. 

Note:  Thi.<;  section  applies  to  the 
( iiT^muniratiuri  of  informalion  corir;e:rning 
r.sbwstos  hazard.s  ;n  shipyard  employmenjl 
arlivities  to  facilitate  compliance  with  tfm 
f.innd,".rd.  Most  asbestos-relnted  shipy^d 
at  ti\'ities  involve  previously  installed 
building  materials.  Building/vessel  owaefs 
often  are  the  only  and/or  best'sources  of 
iriforma'ion  concerning  them.  Therefore.' 
ihev,  along  with  employers  of  potentially 
exposed  employees,  are  assigned  specific     .. 
information  conveying  and  retention  duties 
under  this  section.  Installed  Asbestos 
tk)ntaining  Building/Vessel  Material: 
Employers  and  building/ vessel  owners  are 
rfquired  to  treat  TSI  and  sprayed  or  troweled 
on  surfacing  materials  as  asbestos-containing 
unless  the  employer,  by  complying  with 
paragraph  (k)(4)  of  this  section  determines 
that  the  material  is  not  asbestos-containing. 
Asphalt  or  vinyl  flooring/decking  material 
installed  in  buildings  or  vessels  no  later  than 
1980  must  also  be  considered  as  asbestos 
containing  unless  the  employer/owner, 
pursuant  to  paragraph  (g),  of  this  section 
determines  it  is  not  asbestos  containing.  If 
the  employer  or  building/ ve.ssel  owner  has 
actual  knowledge  or  should  have  known, 
through  the  exerciseof  due  diligence,  that 
materials  other  than  TSI  and-sprayed-on  or 
troweled-on  surfacing  materials  are  asbestos-  - 
<  onlaining,  they  must  be  treated  as  sue  h. 
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When  communicating  information  to 
employees  pursuant  to  this  standard,  owners 
and  employers  shall  identify  "PACW  as 
ACM.  Additional  requirements  relating  to 
communication  of  asbestos  work  on  multi- 
employer worksites  are  set  out  in  paragraph 
(d)  of  this  standard. 

(1)  Duties  of  building/ vessel  and 
facility  owners,  (i)  Before  work  subject 
to  this  standard  is  begun,  building/ 
vessel  and  facility  owners  shall  identify 
the  presence,  location  and  quantity  of 
AGM.  and/or  PACM  at  the  work  site.  All" 
thMTnal  system  insulation  and  sprayed 
on  or  troweled  on  surfacing  materials  in 
buildings/vessels  or  substrates 
constructed  no  later  than  1980  shall  be 
identified  as  PACM.  In  addition, 
resihent  flooring/decking  material 
installed  no  later  than  1980  shall  also  be 
identified  as  asbestos-containing. 

(ii)  Building/ vessel  and/or  facility 
owners  shall  notify  the  following 
persons  of  the  presence,  location  and 
quantity  of  ACM  or  PACM.  at  work  sites 
in  their  buildings/ faciUties/vesseis. 
Notification  either  shall  be  in  writing  or 
shall  consist  of  a  personal 
communication  between  the  owner  and 
the  person  to  whom  notification  must  be 
given  or  their  authorized 
representatives: 

(A)  Prospective  employers  applying  or 
bidding  for  work  whose  employees 
reasonably  can  be  expected  to  work  in 
or  adjacent  to  areas  containing  such 
material; 

(B)  Employees  of  the  owner  who  will 
work  in  or  adjacent  to  areas  containing 
such  material: 

(C)  Cfe  multi-employer  worksites,  all 
employers  of  employees  who  will  be 
performing  work  within  or  adjacent  to 
areas  containing  such  materials: 

(D)  Tenants  who  will  occupy  areas 
containing  such  materials. 

(2)  Duties  of  employers  whose 
employees  perform  work  subject  to  this 
standard  in  or  adjacent  to  areas 
containing  ACM  and  PACM.  Building/ 
vessel  and  facihty  owners  whose 
employees  perform  such  work  shall 
comply  with  these  provisions  to  the 
extent  applicable. 

(i)  Before  work  in  areas  containing 
ACM  and  PACM  is  begun,  employers 
shall  identify  the  presence,  location, 
and  quantity  of  ACM.  and/or  PACM 
therein. 

(ii)  Before  work  under  this  standard  is 
performed  employers  of  employees  who 
will  perform  such  work  shall  inform  the 
following  persons  of  the  location  and 
quantity  of  ACM  and/or  PACM  present 
at  the  work  site  and  the  precautions  to 
be  taken  to  insure  that  airborne  asbestos 
is  confined  to  the  area. 

(A)  Owners  of  the  building/vessel  or 
facility: 


(B)  Employees  who  will  perform  such 
work  and  employers  of  employees  who 
work  and/or  will  be  working  in  adjacent 
areas; 

(iii)  Within  10  days  of  the  completion 
of  such  work,  the  employer  whose 
employees  have  perforn»d  work  subject 
to  this  standard,  shall  inform  the 
building/vessel  or  facihty  owner  and 
employers  of  employees  who  will  be 
working  in  the  area  of  the  current 
location  and  quantity  of  PACM  and/or 
ACM  remaining  in  the  former  regulated 
area  and  final  monitoring  results,  if  any. 

(3)  In  addition  to  the  above 
requirements,  all  employers  who 
discover  ACM  and/or  PACM  on  a  work 
site  shall  convey  information 
concerning  the  presence,  location  and 
quantity  of  such  newly  discovered  ACM 
and/or  PACM  to  the  ovraer  and  to  other 
employers  of  employees  working  at  the 
work  site,  within  24  hours  of  the 
discover}'. 

(4)  Criteria  to  rebut  the  designation  of 
installed  material  as  PACM.  (i)  At  any 
time,  an  employer  and/or  building/ 
vessel  owner  may  demonstrate,  for 
purposes  of  this  standard,  that  PACM 
does  not  contain  asbestos.  Building/ 
vessel  owners  and/or  employers  are  not 
required  to  communicate  information 
about  the  presence  of  building  material 
for  which  such  a  demonstration 
pursuant  to  the  requirements  of 
paragraph  (k)(4)(ii)  of  this  section  has 
been  made.  However,  in  all  such  cases, 
the  informatioh,  data  and  analysis 
supporting  the  determination  that 
PACM  does  not  contain  asbestos,  shall 
be  retained  pursuant  to  paragraph  (n)  of 
this  section. 

(ii)  An  employer  or  owner  may 
demonstrate  that  PACM  does  not 
contain  asbestos  by  the  following: 

(A)  Having  a  completed  inspection 
conducted  pursuant  to  the  requirements 
of  AHERA  (40  CFR  Part  763.  Subpart  E) 
which  demonstrates  that  the  material  is 
not  ACM; 

(B)  Performing  tests  of  the  material 
containing  PACM  which  demonstrate 
that  no  asbestos  is  present  in  the 
material.  Such  tests  shall  include 
analysis  of  3  bulk  samples  of  each 
homogeneous  area  of  PACM  collected  in 
a  randomly  distributed  maimer.  The 
tests,  evaluation  and  sample  collection 
shall  be  conducted  by  an  accredited 
inspector  or  by  a  Ctti.  Analysis  of 
samples  shall  be  performed  by  persons 
or  laboratories  with  proficiency 
demonstrated  by  current  successful 
participation  in  a  nationally  recognized 
testing  program  such  as  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  of  the  National 
Institute  for  Standards  and  Technology 
(NIST)  of  the  Round  Robin  for  bulk 


samples  administered  by  the  American 
Industrial  Hygiene  Association  (AIHA). 
or  an  equivalent  nationally-recognized 
round  robin  testing  program.. 

(5)  At  the  entrance  to  mechanical 
rooms/areas  in  which  employees 
reasonably  can  be  expected  to  enter  and 
which  contain  TSI  or  surfacing  ACM 
and  PACM,  the  building/vessel  owner 
shall  post  signs  which  identify  the 
material  which  is  present,  its  location, 
and  appropriate  work  practices  which, 
if  followed,  will  ensiue  that  ACM  and/ 
or  PACM  will  not  be  disturbed. 

(6)  Signs,  (i)  Warning  signs  that 
demarcate  the  regulated  area  shall  be 
provided  and  displayed  at  each  location 
where  a  regulated  area  is  required  to  be 
established  by  paragraph  (e)  of  this 
section.  Signs  shall  be  posted  at  such  a 
distance  from  such  a  location  that  an 
employee  may  read  the  signs  and  take 
necessary  protective  steps  befo"^- 
entering  the  area  marked  by  the  ugns. 

(ii)  The  warning  signs  required  by 
(k)(6)  of  this  section  shall  bear  the 
following  information. 
DANGER 

ASBESTOS 

CANCER  AND  LUNG  DISEASE  HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATORS  AND  PROTECTION 
CLOTHING  ARE  REQUIRED  IN  THIS  AREA 

(7)  Ubels.  (i)  Labels  shall  be  affixed 
to  all  products  containing  asbestos  and 
to  all  containers  containing  such 
products,  including  waste  containers. 
Where  feasible,  installed  asbestos 
products  shall  contain  a  visible  label. 

(ii)  Labels  shall  be  printed  in  laige. 
bold  letters  on  a  contrasting 
background. 

(iii)  Labels  shall  be  used  in 
accordance  with  the  requirements  of  29 
CFR  1910.1200(f)  of  OSHA's  Hazard 
Communication  standard,  and  shall 
contain  the  following  information: 
DANGER 

CONTAINS  ASBESTOS  HBERS 

AVOID  CREATING  DUST 

CANCER  AND  LUNG  DISE.ASE  HAZARD 

(iv)  [Reserved] 

(v)  Labels  shall  contain  a  warning 
statement  against  breathing  asbestos 
fibers. 

(vi)  The  provisions  for  labels  required 
by  paragraphs  (k)(2)  (i)  through  (kH2) 
(iii)  of  this  section  do  not  apply  where: 

(A)  Asbestos  fibers  have  been 
modified  by  a  bonding  agent,  coating, 
binder,  or  other  material,  provided  that 
the  manufacturer  can  demonstrate  that. 
during  any  reasonably  foreseeable  use. 
handling,  storage,  disposal,  processing, 
or  transportation,  no  airborne 
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concentrations  of  asbiestos  fibers  in 
excess  of  the  permissible  exposure  limit 
and/or  excursion  limit  will  be  released, 
or 

(B)  Asbestos  is  present  in  a  product  in 
concentrations  less  than  1.0  percent  by 
weight. 

(vii)  When  a  building/vessel  owner/or 
employer  identifies  previously  installed 
PACM  and/or  ACM,  labels  or  signs  shall 
be  affixed  or  posted  so  that  employees 
will  be  notified  of  what  materials 
contain  PACM  and/or  ACM.  The 
employer  shall  attach  such  labels  in 
areas  where  they  will  clearly  be  noticed 
by  employees  who  are  likely  to  be 
exposed,  such  as  at  the  entrance  to 
mechanical  rooms/areas.  Signs  required 
by  paragraph  (k)(5)  of  this  section  may 
be  posted  in  lieu  of  labels  so  long  as 
they  contain  information  required  for 
labelling. 

(8)  Employee  information  and 
training,  (i)  The  employer  shall,  at  no 
cost  to  the  employee,institute  a  training 
program  for  all  employees  who  install 
asbestos  containing  products  and  for  all 
employees  who  perform  Class  I  through 
IV  asbestos  operations,  and  shall  ensure 
their  participation  in  the  program. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  and 
at  least  annually  thereafter. 

(iii)  Training  for  Class  I  and  II 
operations  shall  be  the  equivalent  in 
.  curriculum,  training  method  and  length 
to  the  EPA  Model  Accreditation  Plan 
(MAP)  asbestos  abatement  worker 
training  (40  CFR  Pt.  763,  Subpt.  E.  App. 
C).  For  employers  whose  Class  II  work 
with  asbestos-containing  material 
involves  only  the  removal  and/or 
disturbance  of  one  generic  category  of 
building/vessel  material,  such  as  roofing 
materials,  flooring/deck  materials, 
siding  materials  or  transite  panels, 
instead,  such  employer  is  required  to 
train  employees  who  perform  such  work 
by  providing  a  training  course  which 
includes  as  a  minimum  all  the  elements 
included  in  paragraph  (k)(8)(v)  of  this 
section  and  in  addition,  the  specific 
work  practices  and  engineering  controls 
set  forth  in  paragraph  (g)  of  this  section 
which  specifically  relate  to  that  material 
category.  Such  course  shall  include 
."hands-on"  training  and  shall  take  at 
least  8  hours. 

(iv)  Training  for  Class  III  employees 
shall  be  the  equivalent  in  curriculum 
and  training  method  to  the  16-hour 
Operations  and  Maintenance  course 
developed  by  EPA  for  maintenance  and 
custodial  workers  who  condjuct 
activities  that  will  result  in  the 
disturbance  of  ACM.  (Sec  40  CFR 
763.92(a)(2)j.  Such  course  shall  include 
"hands-on"  training  in  the  use  of 
respiratory  protection  and  work 


practices  and  shall  take  at  least  16 
hours. 

(v)  Training  for  employees  performing 
Class  IV  operations  shall  be  the 
equivalent  in  curriculum  and  training 
method  to  the  awareness  training  course 
developed  by  EPA  for  maintenance  and 
custodial  workers  who  work  in 
buildings  containing  asbestos- 
containing  material.  (See  40  CFR  763.92 
(a)(1)).  Such  course  shall  include 
available  information  concerning  the 
locations  of  PACM  and  ACM,  and 
asbestos-containing  flooring  material,  or 
fiooring  material  where  the  absence  of 
asbestos  has  not  been  certified;  and 
instruction  in  recognition  of  damage, 
deterioration,  and  delamination  of 
asbestos  containing  building  materials. 
Such  course  shall  t^ke  at  least  2  hours. 

(vi)  The  training  program  shall  be 
conducted  in  a  manner  that  the 
employee  is  able  to  understand.  In 
addition  to  the  content  required  by 
provisions  in  paragraph  (k)(8)(iii)  of  this 
section,  the  employer  shall  ensure  that 
each  such  employee  is  informed  of  the 
following: 

(A)  Methods  of  recognizing  asbestos, 
including  the  requirement  in  paragraph 
(k)(l)  of  this  section  to  presume  that 
certain  building  materials  contain 
asbestos.; 

(B)  The  health  effects  associated  with 
nsbestos  exposure; 

(C)  The  relationship  between  smoking 
and  asbestos  in  producing  lung  cancer; 

(D)  The  nature  of  operations  that 
could  result  in  exposure  to  asbestos,  the 
importance  of  nece.ssary  protective 
controls  to  minimize  exposure 
including,  as  applicable,  engineering 
controls,  work  practices,  respirators, 
housekeeping  procedures,  hygiene 
facilitiee,  protective  clothing, 
decontamination  procedures,  emergency 
procedures,  and  waste  disposal 
procedures,  and  any  necessary 
instruction  in  the  use  of  these  controls 
and  procedures;  where  Class  II  and  IV 
work  will  be  or  is  performed,  the 
contents  of  EPA  20T-2003,  "Managing 
Asbestos  In-Place"  July  1990  or  its 
equivalent  in  content- 

(E)  The  purpose.  pj)oper  use,  fitting 
instructions,  and  limitations  of 
respirators  as  required  by  29  CFR 
1910.134; 

(F)  The  appropriate  work  practices  for 
performing  the  asbestos  job; 

(G)  Medical  surveillance  program 
requirements;  and 

(H)  The  content  of  this  standard, 
including  appendices. 

(I)  The  names,  addresses  and  phone 
numbens  of  public  health  organizations 
which  provide  information,  materials 
nnd/or  conduct  programs  concerning 
.smoking  cessation.  The  employer  may 


distribute  the  list  of  such  organizations 
contained  in  Appendix  J,  to  comply 
with  this  requirement. 

0)  The  remiirements  for  posting  signs 
and  affixing  labels  and  the  meaning  of 
the  required  legends  for  such  signs  and 
labels. 

(9)  Access  to  training  materials,  (i) 
The  employer  shall  make  readily 
available  to  affected  employees  without 
cost  written  materials  relating  to  the 
employee  trairung  program,  including  a 
copy  of  this  regulation. 

(ii)  The  employer  shall  provide  to  the 
Assistant  Secretary  and  the  Director, 
upon  request,  all  information  and 
training  materials  relating  to  the 
employee  information  and  training 
program. 

(iii)  The  employer  shall  inform  all 
employees  concerning  the  availability  of 
self-help  smoking  cessation  program 
material.  Upon  employee  request,  the 
employer  shall  distribute  such  material, 
consisting  of  NIH  Publication  No,  89- 
1647,  or  equivalent  self-help  material, 
which  is  approved  or  published  by  a 
public  health  organization  listed  in 
A^ppendix  J. 

(1)  Housekeeping — (1)  Vacuuming. 
Where  vacuuming  methods  are  selected. 
HEPA  filtered  vacuuming  equipment 
must  be  used.  The  equipment  shall  be 
used  and  emptied  in  a  manner  that 
minimizes  the  reentry  of  asbestos  into 
the  workplace. 

(2)  Waste  disposal.  Asbestos  waste, 
scrap,  debris,  bags,  containers, 
equipment,  and  contaminated  clothing 
consigned  for  disposal  shall  be  collected 
and  disposed  of  in  sealed,  labeled, 
impermeable  bags  or  other  closed, 
labeled,  impermeable  containers. 

(3)  Care  of  asbestos-containing 
fooring/deck  material,  (i)  All  vinyl  land 
asphalt  flooring/deck  material  shall  be 
maintained  in  accordance  with  this 
paragraph  unless  the  building/facility 
owner  demonstrates,  pursuant  to 
paragraph  (g)  that  the  flooring/deck  does 
not  contain  asbestos. 

(i)  Sanding  of  flooring/deck  material 
is  prohibited. 

(ii)  Stripping  of  finishes  shall  be 
conducted  using  low  abrasion  pads  at 
speed  lower  than  300  rpm  and  wet 
methods. 

(iii)  Burnishing  or  dry  buffing  may  be 
performed  only  on  flooring/deck  which 
has  sufficient  finish  so  that  the  pad 
cannot  contact  the  flooring/deck 
material. 

(4)  Dust  and  debris  in  an  area 
containing  accessible  thermal  system 
insulation  or  surfacing  material  or 
visibly  deteriorated  ACM.  (i)  shall  not 
hf  dusted  or  swept  dry,  or  vacuumed   . 
\i  ifhuut  using  a  HEPA  filter; 
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(ii)  shall  be  promptly  cleaned  up  and 
disposed  in  leak  tight  containers. 

(m)  Medical  surveillance— (1) 
General — (i)  Employees  covered.  The 
employer  shall  institute  a  medical 
surveillance  program  for  all  employees 
who  for  a  combined  total  of  30  or  more 
days  per  year  are  engaged  in  Class  I,  II. 
and  III  work  or  are  exposed  at  or  above 
the  permissible  exposure  limit  or 
excursion  limit,  and  for  employees  who 
wear  negative  pressure  respirators 
pursuant  to  the  requirements  of  this 
section. 

(ii)  Examination  by  a  physician.  (A) 
The  employer  shall  ensure  that  all 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  licensed  physician,  and 
are  provided  at  no  cost  to  the  employee 
and  at  a  reasonable  time  and  place. 

(B)  Persons  other  than  such  licensed 
physicians  who  administer  the 
pulmonary  function  testing  required  by 
this  section  shall  complete  a  training 
course  in  spirometry  sponsored  by  an 
appropriate  academic  or  professional 
institution. 

(2)  Medical  examinations  and 
consultations — (i)  Frequency.  The 
employer  shall  make  available  medical 
examinations  and  consultations  to  each 
employee  covered  under  paragraph 
(m){l)(i)  of  this  section  on  the  following 
schedules: 

(A)  Prior  to  assignment  of  the 
employee  to  an  areg  where  negative- 
pressure  respirators  are  worn; 

(B)  When  the  employee  is  assigned  to 
an  area  where  exposure  to  asbestos  may 
be  at  or  above  the  permissible  exposure 
for  30  or  more  days  per  year,  a  medical 
examination  must  be  given  within  10 
working  days  following  the  thirtieth  day 
of  exposure; 

(C)  And  at  least  annually  thereafter. 

(D)  If  the  examining  physician 
determines  that  any  of  the  examinations 
should  be  provided  more  frequently 
than  specihed,  the  employer  shall 
provide  such  examinations  to  affected 
employees  at  the  frequencies  specified 
by  the  physician. 

(E)  Exception:  No  medical 
examination  is  required  of  any 
employee  if  adequate  records  show  that 
the  employee  has  been  examined  in 
accordance  with  this  paragraph  within 
the  past  1-year  period. 

(ii)  Content.  Medical  examinations 
made  available  pursuant  to  paragraphs 
(m)(2)(i)  (A)  through  (m)(2)(i)  (C)  of  this 
section  shall  include: 

(A)  A  medical  and  work  history  with 
special  emphasis  directed  to  the 
pulmonary,  cardiovascular,  and 
gastrointestinal  systems. 

(B)  On  initial  examination,  the 
standardized  questionnaire  contained  in 


Part  1  of  Appendix  D  to  this  section 
and.  on  annual  examination,  the 
abbreviated  standardized  questionnaire 
contained  in  Part  2  of  Appendix  D  to 
this  section. 

(C)  A  physical  examination  directed 
to  the  pulmonary  and  gastrointestinal 
systems,  including  a  chest  j<-ray  to  be 
administered  at  the  discretion  of  the 
physician,  and  pulmonary  function  tests 
of  forced  vital  capacity  (FVC)  and  forced 
expiratory  volume  at  one  second 
(FEV(l)).  Interpretation  and 
classification  of  chest  roentgenogram 
shall  be  conducted  in  accordance  with 
Appendix  E  to  this  section. 

(D)  Any  other  examinations  or  tests 
deemed  necessary  by  the  examining 
physician. 

(3)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  standard  and 
Appendices  D.  E,  G,  arnd  I  to  this 
section; 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure; 

(iii)  The  employee's  representative 
exposure  level  or  anticipated  exposure 
level; 

(iv)  A  description  of  any  personal 
protective  and  respiratory  equipment 
used  or  to  be  used;  and 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
that  is  not  otherwise  available  to  the 
examining  physician. 

(4)  Physician's  vmtten  opinion,  (i) 
The  employer  shall  obtain  a  written 
opinion  from  the  examining  physician. 
This  written  opinion  shall  contain  the 
results  of  the  medical  examination  and 
shall  include: 

(A)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  that  would  place  the 
employee  at  an  increased  risk  of 
material  health  impairment  from 
exposure  to  asbestos; 

(B)  Any  recommended  limitations  on 
the  employee  or  on  the  use  of  personal 
protective  equipment  such  as 
respirators;  and 

(C)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
of  any  medical  conditions  that  may 
result  from  asbestos  exposure. 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
increased  risk  of  lung  cancer 
attributable  to  the  combined  effect  of 
smoking  and  asbestos  exposure. 

(ii)  The  employer  shall  instruct  the 
physician  not  to  reveal  in  the  written 
opinion  given  to  the  employer  specific 


findings  or  diagnoses  unrelated  to 
occupational  exposure  to  asbestos. 

(iiij  The  employer  shall  provide  a 
copy  of  the  physician's  written  opinion 
to  the  affected  employee  within  30  days 
from  its  receipt. 

(n)  Recordkeeping— (1)  Objective  data 
relied  on  pursuant  to  paragraph  (f)  of 
this  section,  (i)  Where  the  employer  has 
rehed  on  objective  data  that 
demonstrate  that  products  made  from  or 
containing  asbestos  are  not  capable  of 
releasing  fibers  of  asbestos  in 
concentrations  at  or  abo\'e  the 
permissible  exposure  limit  and/or 
excursion  limit  under  the  exp>ected 
conditions  of  processing,  use,  or 
handling  to  satisfy  the  requirements  of 
paragraph  (f]  of  this  section,  the 
employer  shall  establish  and  maintain 
an  accurate  record  of  objective  data 
reasonably  relied  upon  in  support  of  (lit* 
exemption. 

(ii)  The  record  shall  include  at  least 
•Jie  following  information: 

(A)  The  product  qualifying  for 
exemption; 

(B)  The  source  of  the  objective  data; 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  asbestos; 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  support  th«' 
exemption:  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption. 

(iii)  The  employer  shall  maintain  tiiis 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(2)  Exposure  measurements,  (i)  The 
employer  shall  keep  an  accurate  recortl 
of  all  measurements  taken  to  monitor 
employee  exposure  to  asbestos  as 
prescribed  in  paragraph  (f)  of  this 
section.  Note:  The  employer  may  utilize 
the  services  of  qualified  organizations 
such  as  industry  trade  associations  and 
employee  associations  to  maintain  the 
records  required  by  this  section. 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  date  of  measurement; 

(B)  The  operation  involving  exposun* 
to  asbestos  that  is  being  monitored; 

(C)  Sampling  and  analytical  methods 
used  and  evidence  of  their  accuracy; 

(D)  Number,  duration,  and  results  of 
samples  taken; 

(E)  Type  of  protective  devices  worn, 
if  any:  and 

(F)  Name,  social  security  number,  and 
exposure  of  the  employees  whose 
exposures  are  represented. 

(iii)  The  employer  shall  maintain  thi> 
record  for  at  least  thirty  (30)  years,  in 
accordance  with  29  CFR  1910.20. 

(3)  Medical  sur\'eillance.  (i)  The 
employer  .shall  establish  and  maintain 
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an  accurate  record  for  each  employee 
subject  to  medical  surveillance  by 
paragraph  (m)  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  A  copy  of  the  employee's  medical 
examination  results,  including  the 
medical  history,  questionnaire 
responses,  results  of  any  tests,  and 
physician's  recommendations. 

(C)  Physician's  written  opinions; 

(D)  Any  employee  medical  complaints 
related  to  exposure  to  asbestos;  and 

(E)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraph  (m)  of  this  section. 

(iii)  The  employer  ^all  ensure  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  29  CFR 
1910.20. 

(4)  Training  records.  The  employer 
shall  maintain  all  employee  training 
records  for  one  1  year  beyond  the  last 
date  of  employment  by  that  employer. 

(5)  Data  to  Rebut  PACM: 

(i)  Where  the  building  owner  and 
employer  have  relied  on  data  to 
demonstrate  that  PACM  is  not  asbestos- 
Containing,  such  data  shall  be 
maintained  for  as  long  as  they  are  relied 
upon  to  rebut  the  presumption. 

(ii)  (Reserved] 

(6)  Records  of  Required  Notification, 
(i)  Where  the  building/vessel  owner 

has  communicated  and  received 
information  concerning  the  identity, 
location  and  quantity  of  ACM  and 
PACM,  written  records  of  such 
notifications  and  their  content  shall  be 
maintained  by  the  owner  for  the 
duration  of  ownership  and  shall  be 
transferred  to  successive  owners  of  such 
buildings/facilities/vessels, 
(iij  (Reserved] 

(7)  Availability,  (i)  The  employer, 
upon  written  request,  shall  make  all 
records  required  to  be  maintained  by 
this  section  available  to  the  Assistant 
Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  The  employer,  upon  request,  shall 
make  any  exposure  records  required  by 
paragraphs  (f)  and  (n)  of  this  section 
available  for  examination  and  copying 
to  affected  employees,  former 
employees,  designated  representatives, 
and  the  Assistant  Secretary,  in 
accordance  with  29  CFR  1910.20(a) 
through  (e)  and  (g)  throu^  (i). 

(iii)  The  employer,  upon  request,  shall 
make  employee  medical  records 
required  by  paragraphs  (m)  and  (n)  of 
this  section  available  for  examination 
and  copying  to  the  subject  employee, 
anyone  having  the  specific  written 


consent  of  the  subject  employee,  and  the 
Assistant  Secretary,  in  accordance  with 
29  CFR  1910.20. 

(8)  transfer  of  records,  (i)  The 
employer  shall  comply  with  the 
requiflements  concerning  transfer  of 
records  set  forth  in  29  CFR  1910.20  (h). 

(ii)  Whenever  the  employer  ceases  to 
do  business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director  at 
least  90  days  prior  to  disposal  and,  upon 
request,  transmit  them  to  the  Director. 

(o)  Qualified  person.  (1)  General.  On 
all  shipyard  worksites  covered  by  this 
standard,  the  employer  shall  designate  a 
qualified  person,  having  the 
qualifications  and  authorities  for 
ensuring  worker  safety  and  health 
required  by  Subpart  C.  General  Safety 
and  Health  Provisions  for  Construction 
(29  CFR  1926.20  through  1926.32). 

(2)  Required  Inspections  by  the 
Qualified  Person.  §  1926.20(b)(2)  which 
requires  health  and  safety  prevention 
programs  to  provide  for  frequent  and 
regular  inspections  of  the  job  sites, 
materials,  and  equipment  to  be  made  by 
qualified  persons,  is  incorporated. 

(3)  Additional  Inspections.  In 
addition,  the  qualified  person  shall 
make  frequent  and  regular  inspections 
of  the  job  sites,  in  order  to  perform  the 
duties  set  out  in  paragraph  (p)(3)(i)  and 
(ii)  of  this  section.  For  Class  I  jobs,  on- 
site  inspections  shall  be  made  at  least 
once  during  each  work  shift,  and  at  any 
time  at  employee  request.  For  Class  II 
and  III  jobs,  on-site  inspections  shall  be 
made  at  intervals  sufficient  to  assess 
whether  conditions  have  changed,  and 
at  any  reasonable  time  at  employee 
reouest. 

(i)  On  all  worksites  where  employees 
are  engaged  in  Class  I  or  II  asbestos 
work,  the  qualified  person  designated  in 
accordance  with  paragraph  (g)(1)  of  this 
section  shall  perform  or  supervise  the 
following  duties,  as  applicable: 

(A)  Set  up  the  regulated  area, 
enclosure,  or  other  containment; 

(B)  Ensure  (by  on-site  inspection)  the    ' 
integrity  of  the  enclosure  or 
containment; 

(C)  Set  up  procedures  to  control  entry 
to  and  exit  from  the  enclosure  and/ or 
area; 

(D)  Supervise  all  employee  exposure 
monitoring  required  by  this  section  and 
ensure  that  it  is  conducted  as  required 
by  paragraph  (f)  of  this  section; 

(E)  Ensure  that  employees  working 
within  the  enclosure  andyor  using  glove 
bags  wear  protective  clothing  and 
respirators  as  required  by  paragraphs  (h) 
and  (i)  of  this  section; 

(F)  Ensure  through  on-site 
supervision,  that  employees  set  up  and 


remove  engineering  controls,  use  work 
practices  and  personal  protective 
equipment  in  compliance  with  all 
requirements; 

(G)  Ensure  that  employees  use  the 
hygiene  facilities  and  observe  the 
decontamination  procedures  specified 
in  paragraph  (i)  of  this  section; 

(n)  Ensure  tiiat  though  on-site 
inspection  engineering  controls  are 
functioning  properly  and  employees  are 
using  proper  work  practices;  and 

(1)  Ensure  that  notification 
requirements  in  paragraph  (f)(6)  of  this 
section  are  met. 

(4)  Training  for  the  competent  person; 

(i)  For  Class  I  and  II  asbestos  work  the 
qualified  person  shall  be  trained  in  all 
aspects  of  asbestos  removal  and 
handling,  including:  abatement, 
installation,  removal  and  handling;  the 
contents  of  this  standard;  the 
identification  of  asbestos;  removal 
procedures,  where  appropriate;  and 
other  practices  for  reducing  the  hazard. 
Such  training  shall  be  obtained  in  a 
comprehensive  course  for  supervisors, 
such  as  a  course  conducted  by  an  EPA 
or  state-approved  training  provider, 
certified  by  the  EPA  or  a  state,  or  an 
course  equivalent  in  stringency,  content, 
and  length. 

(ii)  For  Class  III  asbestos  work 
operations,  the  qualified  person  shall  be 
trained  in  aspects  of  asbestos  handling 
appropriate  for  the  natiue  of  the  work, 
to  include  procedures  for  setting  up 
glove  bags  and  mini-enclosures, 
practices  for  reducing  asbestos 
exposures,  use  Of  wet  methods,  the 
contents  of  this  standard,  and  the 
identification  of  asbestos.  Such  training 
shall  be  obtained  in  a  comprehensive 
course  for  supervisors,  such  as  a  course 
conducted  by  an  EPA  or  state-approved 
training  provider,  certified  by  the  EPA 
or  a  state,  or  an  equivalent  in  stringency, 
.content,  and  leng^. 

(p)  Appendices.  (1)  Appendices  A.  C, 
D,  and  E  to  this  section  are  incorporated 
as  part  of  this  section  and  the  contents 
of  these  appendices  are  mandatory. 

(2)  Appendices  B,  F,  H,  I,  J.  and  K  to 
this  section  are  informational  and  are 
not  intended  to  create  any  additional 
obhgations  not  otherwise  imposed  or  to 
detract  from  any  existing  obligations. 

(q)  Dates. 

(1)  This  standard  shall  become 
effective  October  11, 1994. 

(2)  The  provisions  of  29  CFR  1926.58 
and  29  CFR  1910,1001  remain  in  effect 
until  the  start-up  dates  of  the  equivalent 
provisions  of  this  standard. 

(3)  Start-up  datest  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(i)  Methods  of  compliance.  The 
engineering  and  work  practice  controls 
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ntquired  by  paragraph  (g)  of  this  section 
shall  be  implemented  as  soon  as 
possible  but  no  later  than  April  10. 
V995. 

(iij  Respiratory  protection. 
Respiratory  protection  required  by 
paragraph  (h)  of  this  section  shall  be 
provided  as  soon  as  possible  but  no  later 
than  Februar>'  8.  1995. 

(iii)  Hygiene  facilities  and  practices 
for  employees.  Hygiene  facilities  and 
practices  required  by  paragraph  (j)  of 
this  section  shall  be  provided  as  soon  as 
possible  but  no  later  than  Februarj-  8, 
1995. 

(iv)  Co/n/nunjcaf/o/i  of  hazards. 
Identification.  notiHcation.  lalx>ling  and 
sign  posting,  and  training  required  by 
paragraph  (k)  of  this  section  shall  he' 
provided  as  soon  as  possible,  but  no 
later  than  April  10.  1995. 

(v)  Housekeeping.  Housekeeping; 
practices  and  controls  required  by 
paragraph  (1)  of  this  section  shall  be 
provided  as  soon  as  possible,  hut  no 
later  than  Januarv'  9.  1995. 

(vi)  Medical  surveillance  required  b\ 
paragraph  (m)  of  this  section  shall  be 
provided  as  soon  as  possible,  but  no 
later  than  January  9.  1995. 

(vii)  The  designation  and  training  ot 
competent  persons  required  by 
paragraph  (o)  of  this  section  .shall 
completed  as  soon  as  possible  but  no 
later  than  April  10. 1995. 

(.\pproved  by  trie  Office  of  Man.igciiierii  and 
Budget  under  control  numlH;r  K'lB-ni'iS) 

Appendix  A  to  §  1915.1001.  OSHA 
Reference  Method.— Mandatory 

This  mandato.'y  appendix  spoi  ifii-s  ihc 
procedure  for  analyzing  air  sanipk-s  fcr 
asbestos,  tremolite,  anthophyilite,  iiiid 
actinolite  and  .specifies  quality  control 
procedures  that  must  be  iniplfmenfcd  by 
laboratories  performing  the  analysis.  The 
sampling  and  analytical  methods  desrriljed 
below  represent  the  elements  of  the  aviiilablc 
monitoring  methods  (such  as  appsndix  H  ti. 
this  section,  the  most  current  version  of  the 
OSHA  method  ID-60,  or  the  most  (  urrent 
version  of  the  NIOSH  7400  method!  which 
OSHA  considers  to  be  essei.tia!  to  at  hieve 
adequate  employee  exposure  nio:iitor;ng 
while  allowing  employers  to  use  methoib. 
that  are  already  established  within  thvir 
organizations.  All  employers  who  .ire 
required  to  conduct  air  monitoring  Wilder 
paragraph  (f)  of  this  section  are  rc-qaircd  to 
utilize  analytical  laboratciries  tt;at  usp  this 
procedure,  or  an  equivalent  rnetho^l.  for 
(ollectingand  analyzing  s.itnples 

Snmpling  and  Annlyfica!  Prc>cfdtirf 

1.  The  sampling  medium  for  dir  viinif.i^.s 
shall  be  mixed  cellulose  ester  fiitcr 
membranes.  Thest?  shall  be  desif;niit«-(!  tiv  the 
manufacturer  as  suitable  tor  aslx-slos, 
tremolite,  anthophyilite.  and  actincilile 

I  (Hinting.  See  below  for  n-jet  lion  tif  tiLniLs 

2.  The  preferred  collection  devici'  sluill  be 
ihi'  Jl-mm  diameter  r^i.sM^tie  wi'i.  :!i!  open- 


faced  50-mm  extension  cowl.  The  37-mni 
cassette  may  be  used  if  necessary  but  only  if 
written  justification  for  the  need  to  use  the 
37-mm  filter  cassette  accompanies  the 
sample  results  in  the  employee's  exposur«' 
monitoring  record.  Do  not  reuse  or  reload 
cassettes  for  asbestos  sample  collection. 

3.  An  air  flow  rate  between  0.5  liter/nun 
and  2.5  liters/min  shall  be  selected  for  the 
25-mm  cassette.  If  the  37-mjn  cassette  is 
used,  an  air  flow  rate  between  1  litef'min  and 
2.5  liters/min  shall  be  selected. 

4  Where  possible,  a  sufficient  air  volume 
tor  each  air  sample  shall  be  collected  to  yitfld 
between  100  and  1.300  fibers  per  square 
millimeter  on  the  membrane  filter.  If  a  filtei 
darkens  in  appearance  or  if  loose  dust  is  seen 
on  the  filter,  a  second  sample  shall  be  started. 

5.  Ship  the  samples  in  a  rigid  container 
with  sufficient  packing  material  to  prevent 
dislodging  the  collected  fibers.  Packing 
material  that  has  a  high  electrostatic  charge 
on  its  surface  (e.g  .  expanded  polystyrene) 
cannot  i>e.  used  because  such  materiid  ran 
cause  loss  of  fibers  to  the  sides  of  the 

( assette. 

6.  Calibratt'  each  personal  sampling  pump 
iH'tore  and  after  u.se  with  a  representative 
filter  cassette  mstallcd  fietween  the  pump 
and  the  calibration  devices. 

r.  Personal  samples  shall  In;  taken  in  the 
"breathing  zone"  of  the  employee  (i.e.. 
at'.dt  bed  to  or  near  the  (ollar  or  liip«'l  near  ttie 
worker's  fai  e). 

«  Fib*r  couiits  shall  bt  made  by  positive 
phase  contrast  using  a  microscope  with  an  8 
to  10  X  eyejiiece  and  a  40  to  45  X  objective 
for  a  total  magnification  of  approximately 
400  X  and  a  numerical  aperture  of  O.d^  to 
0  75  The  n;i(TOSLope  shall  also  be  fitted  v%  irh 
Ji  green  or  blue  filter 

9  The  microsfC'pe  shall  be  fitted  wuh  a 
VVallon-Hi-c  kett  eyepiece  graticule  calibrated 
for  a  field  diameter  of  1(X)  mit  roni'-ters  (+/ 
-  2  micrometers). 

10.  The  ph.ise-shift  detei  tion  limit  of  the 
n;i(  rose  ope  shall  be  about  3  degrees 
measured  using  the  USE:  phase  shift  test  slide 
as  outlir.ed  below. 

a.  Place  the  test  slide  on  the  microscope 
stage  antl  center  it  under  the  phase  objecti\e 

b.  Hriiig  she  bio*  ks  of  grooved  lines  into 
foi  us. 

.Note:  The  slide  consists  of  seven  sets  of 
grooved  Uncs  (ta.  20  grooves  to  ea(  h  block) 
ir.  descending  order  of  visibility  from  sets  I 
to  7,  seven  being  the  lea~t  visible.  The 
requirements  lor  asbestos,  tremol.te. 
anthophylli.e.  and  .u  tiiiolite  counting  .i,-e 
th«t  the  n:'u  roscopc  optics  must  resolve  th" 
grooved  lines  in  set  3  completely,  although 
they  m.i\  .jppt  .u  somewhat  faint,  and  th.it  the 
gf'Kjved  iirii's  In  s»!ts  G  and  7  nuis!  he 
invi.sibic  Sets  4  and  ."i  iiK;st  lie  at  least 
partially  visibli.-  hut  may  vary  sbghllv  i:i 
visitiility  between  microscopes.  A 
microscope  that  fails  to  meet  ihesi- 
n-quirements  has  either  too  low  or  t(.o  fiigti 
a  resolution  tn  be  used  for  asbestos,  tremolite. 
aMthophylhte.  and  attinolite  touiiting. 

I.  II  the  iniijge  deteriorates,  ( leasi  and 
adjust  the  microstojte  optics.  If  the  probleiri 
persists.  (  onsult  th«'  mii  roscojx' 
ii.rtniilacturer 

11.  t.ii  h  Set  ot  sdtTiples  taken  will  include 
10  peti.eni  l.idiiks  or  .i  inini.'iium  of  2  blanks 


These  blanks  must  come  from  the  same  lot 
as  the  filters  used  for  sample  collection.  The 
field  blank  results  shall  be  averaged  and 
subtracted  from  the  anal>-tical  results  beton- 
rej)orting.  Any  samples  represented  by  a 
blank  having  a  fiber  coynt  in  excess  of  the 
detection  limit  of  the  method  Iwing  us»;d 
shall  be  rejected. 

12.  The  samples,  shall  be  mounted  by  the 
acetone/triacetin  method  or  a  method  with 
an  equivalent  index  of  refraction  and  sinnl.ir 
clarity. 

13.  Observe  the  following  counting  ndes 

a.  Count  only  fibers  equal  to  or  longer  tha;! 
S  micrometers.  .Measure  the  length  of  (  uned 
fibers  along  the  curve. 

b.  Count  all  particles  as  asbestos,  tremolite, 
anthophyilite.  and  at:tinolite  that  h.ive  ,t 
length-to-width  ratio  (aspect  ratio)  ol  1.1  or 
greater. 

<;.  Fibers  lying  entirely  within  the 
fioundary  of  the  Walton-Beckett  grali;  ule 
field  shall  receive  a  count  of  1.  Fibers 
crossing  the  boundary  onte.  ha\  ingoiie  emt 
within  the  t  ire  ie.  shall  receive  the  count  ol 
one  half  C'j).  Do  not  count  any  fiber  that 
<:rosses  the  graticule  boundary  n:un-  ih.m 
onc«.  Reject  and  do  not  count  any  other 
fibers  even  though  they  may  W  visible 
outside  the  graticule  area 

d.  Count  bundles  of  fillers  as  one  fiUr 
unless  individual  fibers  (an  be  identified  bv 
observ  ing  both  ends  of  an  individual  fibt-r 

e.  Ckiunl  enough  graticule  fields  to  vield 
100  fibers  (kiunt  a  minimum  of  20  fielrK; 
stop  counting  at  lOO  fields  renardh-ss  of  HUr 
count 

14.  Blind  recoMii's  shall  lie  ((.r.d-.n  ted  .it 
the  rate  of  10  percent 

Qiictlity  Control  Fmcvdunr^ 

1  Int,-a-laborntory  program.  Kacl; 
lalxjratoi-y  and/nr  each  company  with  :;:(ire 
than  one  inicrosr opist  counting  slides  shull 
establish  a  statisti(.ally  designed  quality 
dssu.'.irce  program  involving  blind  re(  ounts 
and  comparisons  f)etween  mi(  .t)Sf  opists  to 
monitor  the  vanaiiility  of  counting  by  e.ii  h 
murosrojiist  and  r>etween  rr.urostopists.  In  .i 
lompany  with  mote  than  c^ne  laboratory,  the 
firogram  shall  include  all  latioratories  .•.::(! 
shall  also  evaluate  the  labor.i'orv -to 
laboratory  variability 

2  a.  Iiiterlahoratory  progr.un  Each 
IrttKjratory  analysing  asbestos,  t.'emoicie. 
anthuphy'lite.  .-.i.d  aitinoliie  samples  lor 
f-ompliance  determination  shall  irnjiienit  ::i 
ari  inte;!atKirator\  quality  assuranse  pr<(g.rit!;i 
that  as  ,1  minimum  includes  pnrtii  ip;i!io:i  ot 
at  le.ist  two  other  intlependeni  iiiboralor'.es 
Lrt(  h  l.ifioratory  sh.dl  jiartit  ip.ite  in  rourid 
robir:  t-sting  at  lej.st  once  every  d  moelhs 
with  al  least  all  ttie  other  laboratories  in  its 
interlahnratory  qu.ilily  assur.iiui  group  Ka<  h 
ljtK<r.i!ctry  shall  sutimit  siides  Ivpiiid  of  its 
own  Work  load  for  use  in  ihv-.  program  Tlie 
round  roliin  shall  be  designed  and  res-.ilts 
•I'lalvzed  u'^ing appropriate  st,it:siirai 
rnethodohigy. 

b.  .Ml  ialKiratiines  should  partic  ip.ite  in  ,i 
national  sample  testing  si  heme  sui  h  as  'he 
Proficient  v  An,iivti«  al  Testii'g  Program 
(P.\r).  the  .Asbestos  Registry  s{>onsored  by 
the  American  Industrial  Hvgiene  Association 
(AIMA) 

3  All  individuals  performing  asliestos. 
trenuilite.  apthuphyliite.  ,-ind  n<  tinolite 
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analysis  must  have  taken  the  NIOSH  course 
for  sampling  and  evaluating  airborne 
asbestos,  tremolite.  anthophyllite.  and 
actinolite  dust  or  an  equivalent  course. 

4.  When  the  use  of  different  microsco|>es 
contributes  to  differences  between  counters 


and  laboratories,  the  effect  of  the  di^erent 
microsoope  shall  be  evaluated  and  the 
microscope  shall  be  replaced,  as  necessary. 

5.  Cunent  results  of  these  quality 
assurance  programs  shall  be  posted  in  each 


laboratory  to  keep  the  microscopists 

informed. 

Appendix  B  to  §  1915.1001— Detailed 
Procedures  for  Asbestos  SampNng 
and  Analysis  (Non-mandatory) 


Air 


Matrix: 
OSHA  Permissil)te  Exposure  Limits:  j  •  ,  " 

Time  Weighted  Average J| „ ' ; r. o  1  ftootloc 

Excursion  Level  {30  minutes) 1.0  fiber/cc 

CoNedion  Procedure: 

A  known  voKime  of  air  is  drawn  through  a  25-mm  diameter  cassette  containing  a  mixed-celtutose  ester  fitter.  The  cassette  must  t»  equipped  with 

an  electricaHy  conductive  50-mm  extension  cowi.  The  sampling  time  and  rate  are  chosen  to  give  a  fiber  density  of  between  100  to  1,300  fi- 

bers/mm^  on  the  filter. 
Recommended  Sampling  Rate  „ o.5  to  5.0  liters/ 

minute  (L/min) 
Recommended  Air  Volumes:  > 

Minimum 25  L 

Maximum 2,400  L 


Analjlical  Procedure:  A  portion  of  the 
sample  filter  is  cleared  and  prepared  for 
asbeistos  fiber  counting  by  Phase  Contrast 
Microscopy  (PCM)  at  400X. 

Commercial  manufacturers  and  products 
mentioned  in  this  method  are  for  descriptive 
use  only  and  do  not  constitute  endorsements 
by  USDOL-OSHA.  Similar  products  from 
other  sources  can  be  substituted. 

1.  Introduction 

This  method  describes  the  collection  of 
airl)orne  asbestos  Tibers  using  calibrated 
sampling  pumps  with  mixed-cellulose  ester 
(MCE)filters  and  analysis  by  phase  contrast . 
microscopy  (PCM).  Some  terms  used  are 
unique  to  this  method  and  are  defmed  below: 
Asbestos:  A  term  for  naturally  occurring 
fibrous  minerals.  Asbestos  includes 
chrysotile.  crocidolite.  amosite 
(cummingtonite-grunerite  asbestos),  tremolite 
a.sbestos,  actinolite  asbestos,  anthophyllite 
asbestos,  and  any  of  these  minerals  that  have 
been  chemically  treated  and/or  altered.  The 
precise  chemical  formulation  of  each  species 
will  vary  with  the  location  from  which  it  was 
mined.  Nominal  compositions  are  listed: 

Chrysotile  Mg.,Si:040H)4 

Crocidolite  ....  Na:Fe,^ •  Fe-' * SiKO;;(OH)2 

Amosite  (Mg,Fe)7SiHO::(OH): 

Tremolite-ac-  Ca;(Mg.Fe),SiHO:.(OH); 

tinolite. 

Anthophyllite  (Mg.Fe)-SixO:;(OH); 

Asbestos  Fiber:  A  fiber  of  asbestos  which 
meets  the  criteria  specified  below  for  a  fiber. 

Aspect  Ratio:  The  ratio  of  the  length  of  a 
fiber  to  it's  diameter  (e.g.  3:1,  .5:1  aspei  t 
ratios). 

Cleavage  Fragments:  Mineral  partit  ies 
formed  by  comminution  of  minerals, 
especially  those  characteriaed  by  parallel 
sides  and  a  moderate  aspect  ratio  (usually 
less  than  20:1). 

Detection  Limit:  The  number  of  fibers 
necessary  to  be  95%  certain  that  the  result  is 
greater  than  zero. 

Differential  Counting:  The  term  applied  to 
the  practice  of  excluding  certain  kinds  of 
fibers  from  the  fiber  count  t)ecause  thev  do 
not  appear  to  be  asbestos. 


Fiber:  A  particle  that  is  5  jim  or  longer, 
with  a  length-to-width  ratio  of  3  to  1  or 
longer. 

FieldtThe  area  within  the  graticule  circle 
that  is  superimposed  on  the  microscope 
image. 

Set:  The  samples  which  are  taken, 
submitted  to  the  laboratory,  analyzed,  and  for 
which,  interim  or  final  result  reports  are 
generated. 

Tremclite.  Anthophyllite.  and  Actinolite: 
The  non-asbestos  form  of  these  minerals 
which  meet  the  definition  of  a  fiber.  It 
includes  any  of  these  minerals  that  have  been 
chemically  treated  and/or  altered. 

Walton-Beckett  Graticule:  An  eyepiece 
graticule  specifically  designed  for  asbestos 
fiber  counting.  It  consists  of  a  circle  with  a 
projected  diameter  of  100  ±  2  jim  (area  of 
about  0.00785  mm'')  with  a  crosshair  having 
tic-marks  at  3-(im  intervals  in  one  direction 
and  5-(i|n  in  the  orthogonal  direction.  There 
are  marks  around  the  jieriphery  of  the  circle 
to  demonstrate  the  propier  sizes  and  shap>es 
uf  fibers.  This  design  is  reproduced  in  Figure 
2.  The  dlisk  is  placed  in  one  of  the 
microscope  eyepieces  so  that  the  design  is 
Miperimposed  on  the  field  of  view. 

11.  History 

Karly  surveys  to  determine  asb^-slos 
t'xposunes  were  conducted  using  impingtr 
(  ounts  of  total  dust  with  the  counts 
expressed  as  million  particles  per  cubic  foo!. 
1  he  British  Asbestos  Research  Council 
rM(  ommended  filter  membrane  ( ounting  i 
l'.)69.  In  )uly  1969,  the  Bureau  of 
0(  <  upational  Safety  and  Health  pubiishti 
filler  membrane  method  for  counting 
asiiesios  fibers  in  the  United  States.  This 
nii;thod  was  refined  by  NIOSH  and  published 
as  H  S<  GAM  239.  On  May  29,  1971.  OSHA 
specified  filter  membrane  sampling  with 
phase  contrast  counting  for  evaluation  of 
asbestos  exposures  at  work  sites  in  the 
I  'nited  States.  The  use  of  this  technique  was 
again  required  by  OSHA  in  1986.  Phase 
I  ontrast  microscopy  has  continued  to  be  the 
method  of  choice  for  the  measurement  of 
o<  t  upational  exposure  to  asbestos. 


1.2.  Principle 

Air  is  drawn  through  a  MCE  filter  to 
capture  airborne  asbestos  fibers.  A  wedge 
shaped  portion  of  the  filter  is  removed, 
placed  on  a  glass  microscope  slide  and  made 
transparent.  A  measured  area  (field)  is 
viewed  by  PCM.  All  the  fibers  meeting  a 
defined  criteria  for  asbestos  are  counted  and 
considered  a  measure  of  the  airborne  asbestos 
concentration. 

1.3.  Advantages  and  Disadvantages 

There  are  four  main  advantages  of  PCM 
over  other  methods: 

(1 )  The  technique  is  specific  for  fibers. 
Phase  contrast  is  a  fiber  counting  technique 
which  excludes  non-fibrous  particles  froni 
the  analj'sis. 

(2)  The  technique  is  inexpensive  and  does 
not  require  specialized  knowledge lo  carry- 
out  the  analysis  for  total  fiber  counts. 

(3)  The  analysis  is  quick  and  can  be 
performed  on-site  for  rapid  determination  of  ' 
air  concentrations  of  asbestos  fibers. 

(4)  The  technique  has  continuity  with 
historical  epidemiological  studies  so  that 
estimates  of  expected  disease  can  be  inferred 
from  long-term  determinations  of  asbestos 
exposures. 

The  main  disadvantage  of  PCM  is  thai  it 
does  not  positively  identify  asbestos  fibers. 
Other  fibers  which  are  not  asbestos  may  be 
included  in  the  count  unless  differential 
( ounting  is  performed.  This  requires  a  great 
deal  of  experience  to  adequately  difTerentiafe 
asbestos  from  non-asbestos  fibers!  Positive 
identification  of  asbestos  mu.st  be  performed 
by  polarized  light  or  electron  microscopy 
techniques:  A  further  disadvantage  of  PCM  is 
that  the  smallest  visible  fibers  are  about  0.2 
)xm  in  diameter  while  the  finest  asbestos 
fibers  may  be  as  small  as  0.02  |im  in  . 
diameter.  For  some  exposures,  substantially 
more  fibers  may  be  present  than  are  actually 
counted. 

1  4.  Workplace  Exposure 

Asbestos  is  used  by  the  construction 
industry  in  such  products  as  shingles,  floor 
tiles,  asbestos  cement,  roofing  felts, 
insulation  and  acoustical  products.  Non- 
construction  uses  include  brakes,  clutch 
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facings,  paper,  paints,  plastics,  and  fabrics. 
One  of  the  most  significant  exposures  in  the 
woricplace  is  the  removal  and  encapsulation 
of  asbestos  in  schools,  public  buildings,  and 
homes.  Many  workers  have  the  potential  to 
be  exposed  to  asbestos  during  these 
operations. 

About  95%  of  the  asbestos  in  coinmerciiil 
use  in  the  United  Stales  is  chr^-sotil^. 
Crocidolile  and  amosite  make  up  most  of  the 
remainder.  Anthophyllite  and  tremolite  or 
actinoiite  are  likely  to  be  encountered  as 
contaminants  in  various  industrial  products. 

15.  Physical  Properties 

Asbestos  fiber  possesses  a  high  tensile 
strength  along  its  axis,  is  chemically  inert, 
non-combustible,  and  heat  resistant.  It  has  a 
high  electrical  resistance  and  good  sound 
absorbing  properties.  It  can  be  weaved  into 
cables,  fabrics  or  other  textiles,  and  also 
matted  into  asbestos  papers,  felts,  or  mats. 

2.  Range  and  Detection  Limit 

2.1.  The  ideal  counting  range  on  the  filter 
is  100  to  1,300  fibers/mm2.  With  a  Walton- 
Beckett  graticule  this  range  is  equivalent  to 
0.8  to  10  fibers/field.  Using  NIOSH  counting 
statistics,  a  count  of  0.«  fibers/field  would 
give  an  approximate  coefficient  of  variation 
(CV)  of  0.13. 

2.2.  The  detection  limit  for  this  method  is 
4.0  fibers  per  100  fields  or  5.5  fibers/mm-. 
This  was  determined  using  an  equation  to 
estimate  the  maximum  CV  possible  at  a 
specific  concentration  (95%  confidence)  and 
a  Lower  Cbntrol  Limit  of  zero.  The  CV  value 
was  then  used  to  determine  a  corresponding 
concentration  from  historical  CV  vs  fiber 
relationships.  As  an  example: 

Lower  Control  Limit  (95%  ConfidenceV  = 

AC— 1.645(CV)(AC) 
Where: 

AC  =  Estimate  of  the  airborne  fiber 

concentration  (fibers/cc)  Setting  the 
Lower  Control  Limit  =  0  and  solving  for 
CV: 

0  =  AC— 1.645(CV)(AC) 

C;V  =  0.61 

This  value  was  compared  with  CV  vs. 
count  curves.  The  count  at  which  CV  =  0.61 
for  Leidel-Busch  counting  statistics  (8.9.)  or 
for  an  OSHA  Salt  Lake  Technical  Center 
(OSHA-SLTC)  CV  curve  (see  Appendix  A  for 
further  information)  was  4.4  fibers  or  3.9 
fibers  per  100  fields,  respectively.  Although 
a  lower  detection  limit  of  4  fibers  per  100 
fields  is  supported  by  the  OSHA-SLTC  data, 
both  data  sets  support  the  4.5  fibers  per  100 
fields  value. 

J.  Method  Performance — Precision  and 
Accuracy 

Precision  is  dej)endent  upon  the  total 
number  of  fibers  counted  and  the  uniformity 
of  the  fiber  distribution  on  the  filter.  A 
general  rule  is  to  count  at  least  20  and  not 
more  than  100  fields.  The  count  is 
discontinued  when  100  fibers  are  counted, 
provided  that  20  fields  have  already  been 
counted.  Counting  more  than  100  fibers 
results  in  only  a  small  gain  in  precision.  As 
the  total  count  drops  below  10  fibers,  an 
accelerated  loss  of  precision  is  noted. 

At  this  time,  there  is  no  known  method  to 
determine  the  absolute  accuracy  of  the 


asbestos  analysis.  Results  of  samples 
prepared  through  the  Proficiency  Anahtical 
Testing  (PAT)  Program  and  analyzed  by  the 
OSHA-SLTC  showed  no  significant  bias 
when  compared  to  PAT  reference  values.  The 
PAT  samples  were  analyzed  from  1987  to 
1989  (N=36)  and  the  concentration  range  was 
from  120  to  1.300  fibers/mm'. 

4.  Interferences 

Fibrous  substances,  if  present,  may 
interfere  with  asbestos  analysis. 
Some  conmion  fibers  are: 

"  Fiber  glass  Perlite  veins. 

Anhydrite  plant  fi-         Some  synthetic  fi- 
bers g>-psum.  bers. 
Membrane  structures     Sponge  spicules  and 

diatoms. 
.Microofgan(|nis  Wollastonite. 

The  use  of  electron  microscopy  or  optical 
tests  such  as  polarized  light,  and  dispersion 
staining  may  be  used  to  differentiate  these 
materials  from  asbestos  when  necessary. 

5.  Sampling 
5.1.  Equipment 

5.M.  Sample  assembly  (The  assembly  is 
shown  in  Figure  3).  Conductive  filter  holder 
consisting  of  a  25-mm  diameter,  3-piece 
cassette  having  a  50-mm  long  electrically 
conductive  extension  cowl.  Backup  pad,  25- 
mm.  celiulose.  Membrane  filter,  mixed- 
cellulose  ester  (MCE),  25-mm,  plain,  white, 
0.8-  to  1.2-jmi  pore  size. 

Notes:  (a)  DO  NOT  RE-USE  CASSETTES. 

(b)  Fully  conductive  cassettes  are  required 
to  reduce  fiber  loss  to  the  sides  of  the  cassette 
due  to  electrostatic  attraction. 

(c)  Purchase  filters  which  have  been 
selected  by  the  manufacturer  for  asbestos 
counting  or  analyze  represenUtive  filters  for 
fiber  background  before  use.  Discard  the  filter 
lot  if  itiore  than  4  fibers/100  fields  are  found 

(d)  To  decrease  the  possibility  of 
contamination,  the  sampling  system  (filter- 
backup  pad-cassette)  for  ast^tos  is  usually 
preassembled  by  the  manufacturer. 

5.1.2.  Gel  bands  for  sealing  cassettes. 

5.1.3.  Sampling  pump. 

Each  pump  must  be  a  battery  operated, 
self-contained  unit  small  enough  to  be  placed 
on  the  monitored  employee  and  not  interfere 
with  the  work  being  performed  The  pump 
must  be  capable  of  sampling  at  2.5  liters  per 
minute  (L/min)  for  the  required  sampling 
time. 

5.1.-*  Flexible  tubing,  6-mm  bore. 

5.1.5.  Pump  calibration. 

Stopwatch  and  bubble  tube/burette  or 
electronic  meter. 

5.2.  Sampling  Procedure 

5.2. 1  Seal  the  point  where  the  base  and 
cowl  of  each  cassette  meet  (see  Figure  3)  with 
a  gel  band  or  ta{>e. 

5.2.2.  Charge  the  pumps  completely  before 
beginning. 

5.2.3.  Connect  each  pump  to  a  calibration 
cassette  with  an  appropriate  length  of  6-mm 
bore  plastic  tubing.  Do  not  use  luer 
connectors—the  type  of  cassette  specified 
above  has  built-in  adapters. 

5.2.4.  Select  an  appropriate  flow  rale  for 
the  situation  being  monitored.  The  sampling 


flow  rate  must  be  between  0.5  and  5.0  L/min 
for  personal  sampling  and  is  commonly  set 
between  1  and  2  L/min.  Always  choose  a 
flow  rate  that  will  not  produce  overloaded 
filters. 

5^.5.  Calibrate  each  sampling  pump  before 
and  after  sampling  with  a  calibration  cassette 
in-line  (Note:  This  calibration  cassette  should 
be  from  the  same  lot  of  cassettes  used  for 
sampling).  Use  a  primary  standard  (e.g. 
bubble  burette)  to  calibrate  each  pump.  If 
possible,  calibrate  at  the  sampling  site. 

Note:  If  sainpling  site  calilxation  is  not 
possible,  environmental  influences  may 
affect  the  flow  rate.  The  extent  is  dependent 
on  the  type  of  pump  used.  Consult  with  the 
pump  manufacturer  to  determine 
dependence  on  environmental  influences.  If 
the  pump  is  affected  by  temperature  and 
pressure  changes,  use  the  formula  in 
Appendix  B  to  this  section  to  calculate  the 
actual  flow  rate. 

5.2.6.  Connect  each  pump  to  the  base  of 
each  sampling  cassette  with  flexible  tubing. 
Remove  the  end  cap  of  each  cassette  and  take 
each  air  sample  open  face.  Assure  that  each 
sample  cassette  is  held  open  side  down  in 
the  employee's  breathing  zone  during 
sampling.  The  distance  from  the  nose/mouth 
of  the  employee  to  the  cassette  should  be 
about  10  cm.  Secure  the  cassette  on  the  collar 
or  lapel  of  the  employee  using  spring  clips 
or  other  similar  devices. 

5.2.7.  A  suggested  minimum  air  volume 
when  sampling  to  determine  TWA 
compliance  is  25  L  For  Excursion  Limit  (30 
min  sampling  time)  evaluations,  a  minimum 
air  volume  of  48  L  is  recorhmended. 

5.2.8.  The  most  significant  problem  when 
sampling  for  asbestos  is  overloading  the  filter 
with  non-asbestos  dust.  Suggested  maximum 
air  sample  volumes  for  sf)ecific  environments 
are: 


Environment 


Asbestos  renxjval  operations  (vist- 

btedust). 
Astwstos  removal  operations  (little 

dust). 
Office  environments 


Air  vol. 
(L) 


100 

240 

400  to 
2,400 


Caution:  Do  not  overload  the  filter  with 
dust.  High  levels  of  non-fibrous  dust  particles 
may  obscure  fibers  on  the  filter  and  lower  the 
count  or  make  counting  impossible.  If  more 
than  about  25  to  30%  of  the  field  area  is 
obscured  with  dust,  the  result  may  be  biased 
low.  Smaller  air  volumes  may  be  necessary 
when  there  is  excessive  non-asbestos  dust  in 
the  air. 

While  sampling,  observe  the  filter  with  a 
small  flashlight.  If  there  is  a  visible  layer  of 
dust  on  the  filter,  stop  sampling,  remove  and 
seal  the  cassette,  and  replace  with  a  new 
sampling  assembly.  The  total  dust  loading 
should  not  exceed  1  mg. 

5.2.9.  Blank  samples  are  used  to  determine 
if  any  contamination  has  occurred  during 
sample  handling.  Prepare  two  blanks  for  the 
first  1  to  20  samples.  For  sets  containing 
greater  than  20  samples,  prepare  blanks  dS 
10%  of  the  samples.  Handle  blank  samples 
in  the  same  manner  as  air  samples  with  one 
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exception:  Do  not  draw  any  air  through  the 
blank  samples.  Open  the  blank  cassette  in  the 
place  where  the  sample  cassettes  are 
mounted  on  the  employee.  Hold  it  open  for 
about  30  seconds.  Close  and  seal  the  cassette 
appropriately.  Store  blanks  for  shipment  with 
the  sample  cassettes. 

5.2.10.  Immediately  after  sampling,  close 
and  seal  each  cassette  with  the  base  and 
plastic  plugs.  Do  not  touch  or  puncture  the 
filter  membrane  as  this  will  invalidate  the 
analysis. 

5.2.11.  Attach  a  seal  (OSHA-21  or 
equivalent)  around  each  cassette  in  such  a 
way  as  to  secure  the  end  cap  plug  and  base 
plug.  Tape  the  ends  of  the  seal  together  <iince 
the  seal  is  not  long  enough  to  be  wrapped 
end-to-end.  Also  wrap  tape  around  the 
cassette  at  each  joint  to  keep  the  seal  secure. 

5..1.  Sample  Shipment 

5.3.  J.  Send  the  samples  to  the  laboralory 
with  paperwork  requesting  asbestos  analysis. 
List  any  known  fibrous  interferences  present 
during  sampling  On  the  pajperwork.  Also, 
note  the  workplace  operation(s)  sampled. 

5.3.2.  Secure  and  handle  the  samples  in 
such  that  they  will  not  rattle  during  shipment 
nor  be  exposed  to  static  electricity.  Do  not 
ship  samples  in  expanded  polyst\Tene 
peanuts,  vermiculite,  paper  shreds,  or 
excelsior.  Tape  sample  cassettes  to  sheet 
bubbles  and  place  in  a  container  that  will 
cushion  the  samples  without  rattling. 

5.3.3.  To  avoid  the  possibility  of  sample 
contamination,  always  ship  bulk  samples  in 
separate  mailing  containers. 

fi.  Analysis 

6.1.  Safety  Precautions 

6.  J. J.  Acetone  is  extremely  flammable  and 
precautions  must  be  taken  not  to  ignite  it. 
-Avoid  using  large  containers  or  quantities  of 
acetone.  Transfer  the  solvent  in  a  ventilated 
laboratory  hood.  Do  not  use  acetone  near  any 
fipen  flame.  For  generation  of  acetone  vapor, 
use  a  spark  free  heat  source. 

6.1.2.  Any  asbestos  spills  should  b*: 
(leaned  up  immediately  to  prevent  dispersal 
of  fibers.  Prudence  should  be  exercised  to 
avoid  contamination  of  laboratorv'  facilities 
or  exposure  of  personnel  to  asbestos. 

Asbe  itos  spills  should  be  cleaned  up  with 
wet  methods  and/or  a  High  ElTiciency 
Particulate-Air  (HEPA)  filtered  vacuum. 

Caution:  Do  not  use  a  vacuum  without  d 
HEPA  filter — It  will  disperse  fine  asbestos 
fibers  in  the  air. 

(i.2.  Equipment 

6.2.1.  Phase  contrast  microscopt'  with 
binocular  or  trinocular  head. 

6  2.2.  Widefield  orHuygenian  lOX 
eyepieces  (NOTE:  The  eyepiece  containing 
the  graticule  must  be  a  focusing  eyepiece. 
I'se  a  40X  phase  objective  with  a  numerical 
aperture  of  0.65  to  0.75). 

6.2.3.  Kohler  illumination  (if  possible)  with 
ureen  or  blue  filter. 

6.2.4.  Walton-Beckett  Graticule,  type  G-22 
with  100  ±  2  (im  projected  diameter. 

6.2.5.  Mechanical  stage.  A  rotating 
mechanical  stage  is  convenient  for  use  with 
polarized  light. 

6.2.6.  Phase  telescope. 

'      6.2.7.  Stage  micrometer  with  0.01  id'i 
subdivisions. 


6.2.0.  Phase-shift  test  slide,  mark  11 
(Available  from  PTR  optics  Ltd.,  and  also 
McCrone). 

6.2.9.  Precleaned  glass  slides,  25  mm  X  75 
mm.  One  end  can  be  frosted  for  con\enience 
in  writing  sample  numbers  etc:.,  or  paste-on 
labels  can  be  used. 

6.2.J0.  Cover  glass  «1V2. 

6.2.  J  J.  Scalpel  (#10,  curved  blade), 

6.2. 12.  Fine  tipped  forceps. 

6.2.13.  Aluminum  block  for  clearing  filter 
(see  Appendix  D  and  Figure  4). 

6.2.14.  .^utomatic  adjustable  pipe!*'-'.  100- 
to  500-nL. 

6.2.  J5.  Micropipette.  5  )iL. 

6.3.  Reagpnts 

6.3.  J.  Acetone  (HPLC  grade). 

6.3.2.  Triacetin  (glycerol  Iri'ac  etiitel. 

6.3.3.  Lacquer  or  nail  polish. 

6.4.  Standard  Preparation 

A  way  to  prepare  standard  asbestos 
samples  cf  known  concentration  has  not  been 
developed.  It  is  possible  to  prepare  replicate 
samples  cf  nearly  equal  concentr-alion.  This 
has  been  performed  through  ihe  PAT 
program.  These  asbestos  samples  are 
distributed  by  the  M\\.\  to  parti(  ipriting 
laboratories. 

.Since  only  about  one-fourlh  of  a  25-mm 
sample  raembrane  is  required  for  an  a.'-bestos 
(ount,  any  PAT  sample  can  serve  as  a 
"standard"  for  replicate  ( ounting. 

6.5.  Sample  Mounting  ' 

Note:  See  Safety  Precautions  in  SMtion  6.1. 
bijfore  pnoceeding.  The  objective  i«  !o 
produce  samples  with  a  smooth  (non-grainy) 
background  in  a  medium  with  a  retraf  five 
index  of  approximataly  1.45.  The  technique 
l^elow  collapses  the  filter  for  ensier  focusing 
itnd  prodiires  pennanent  mounts  which  are 
useful  fot  quality  control  and  interlahoratory 
( omparison. 

An  aluminum  bloi  k  or  <:;milar  de\  it  *■  is 
required  for  sample  preparation. 

6.5.1.  Feat  the  aluminum  block  to  about 
70°  C;.  The  hot  block  should  no!  be  used  on 
any  surface  that  can  be  damaged  by  either  the 
heat  or  fpora  exposure  to  acetone. 

6  5  2.  Ensure  that  the  glass  slides  and  (  over 
>;!asses  are  free  of  dust  and  fibers. 

6.5.3.  Remove  the  top  plug  to  prevent  a 
vacuum  when  the  cassette  is  opened.  Clean 
the  outside  of  the  cassette  if  necessan,'.  Cut 
the  seal  and/or  tape  on  the  cassette  with  a 
razor  blade.  Very  carefully  separate  the  base 
from  the  extension  cowl,  leaving  the  filter 
i.nd  backiip  pad  in  the  base. 

6.5.4.  With  a  rocking  motion  cut  a 
triangular  wedge  from  the  filter  using  the 
scalpel.  This  wedge  should  he  one-sixth  to 
one-fourth  of  the  filter.  Grasp  the  filter  wedge 
with  the  forceps  on  the  perimeter  of  the  filter 
which  WHS  clamped  between  the  cassette 
pieces.  OO  NOT  TOUCH  the  filter  with  your 
finger.  Place  the  filter  on  the  glass  slide 
sample  side  up.  Static  electricity  will  usually 
keep  the  filter  on  the  slide  until  it  is  cleared. 

6.5.5.  Place  the  tip  of  the  micropipette 
containing  about  200  nL  acetone  into  the 
aluminutn  block.  Insert  the  glass  slide  into 
the  receiving  slot  in  the  aluminum  block. 
Inject  the  acetone  into  the  block  with  slow, 
steady  fwessure  on  the  plunger  while  holding 
ihp  pipette  firmly  in  pla(  e.  VV.nit  3  to  5 


seconds  for  the  filter  to  clear,  then  remove 
the  pipette  and  slide  from  the  aluminum 
block. 

6.5.6.  Immediately  (less  thaii  30  seconds) 
place  2.5  to  3.5  nL  of  triacetin  on  the  filter 
(Note:  Waiting  longer  than  30  seconds  will 
result  in  increased  index  of  refi^ction  and 
decreased  contrast  between  the  fibers  and  the 
preparation.  This  may  also  lead  to  separation 
of  the  cover  slip  from  the  slide). 

6.5.7.  Lower  a  cover  slip  gently  onto  the 
filter  at  a  slight  angle  to  reduce  the 
possibility  of  forming  air  bubbles.  If  more 
than  30  seconds  have  elapsed  between 
scetone  exposure  and  triacetin  application, 
glue  the  edges  of  the  cover  slip  to  the  slide 
with  lacquer  or  nail  polish. 

6.5.8.  If  clearing  is  slow,  warm  the  slide  for 
15  min  on  a  hot  plate  having  a  surface 
tcmpenture  of  about  50°Cto  hasten  clea'-ing. 
The  top  of  the  hot  block  can  be  used  it  the 
slide  is  not  heated  too  long. 

6.5.9.  Counting  may  proceed  imniediately 
after  clearing  and  mounting  are  completed. 

6.6.  Sample  Analysis 

Completely  align  the  microscope  according 
to  the  manufacturer's  instnictions.  Then, 
slign  the  microscope  using  the  following 
general  alignment  routine  at  the  beginning  itf 
every  counting  session  and  more  often  if 
necessary. 

6.6.1.  Alignment 

(1)  Clean  all  optical  surfar;es.  Even  a  small  ' 
amount  of  dirt  can  significantly  degrade  the  . 
image. 

(2)  Rough  focus  the  objective  on  a  sample. 

(3)  Close  down  the  field  iris  so  that  it  is 
visible  in  the  field  of  view.  Focus  the  image 
of  the  iris  with  the  condenser  focus.  Center 
the  image  of  the  iris  in  the  field  of  view. 

(4)  Install  the  phast  telescope  and  focus  on 
the  phase  rings.  Critically  center  the  rings. 
Misalignment  of  the  rings  results  in 
.Tstigmatism  which  will  degrade  the  image. 

(5)  Place  the  phase-shift  test  slide  on  the 
microscope  stage  and  focus  on  the  lines.  The 
analyst  must  see  line  set  3  and  should  see  at 
least  parts  of  4  and  5  but,  not  see  line  set  6 

or  6.  A  microscope/microscopist  combination 
vvhi(  h  does  not  pass  this  test  may  not  hi' 
used. 

6.6.2.  Countir.g  Fibers 

(1)  Place  the  prepared  sample  slide  on  the 
mechanical  stage  of  the  microscope.  Position 
the  center  of  the  wedge  under  the  objective 
lens  and  focus  upon  the  sample. 

(2)  Start  counting  from  one  end  of  the 
wedge  and  progress  along  a  radial  line  to  the 
other  end  (count  in  either  direction  from 
perimeter  to  vv'edge  tip).  Select  fields 
randomly,  without  looking  into  the 
eyepieces,  by  slightly  advancing  the  slide  in 
one  direction  with  the  mechanical  stage 
control. 

(3)  Continually  scan  over  a  range  of  foial 
planes  (generally  the  upper  10  to  15  jim  of 
ihe  filter  surface)  with  the  fine  focus  control 
during  each  field  count.  Spend  at  least  5  to 
15  seconds  per  field. 

(4)  Most  samples  will  contain  asbestos 
fibers  with  fiber  diameters  less  than  1  \un. 
Look  carefully  for  faint  fiber  images.  The 
small  diameter  fibers  will  be  very  hard  to  sef 
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However,  they  are  an  important  contribution 
to  the  total  count 

(5)  Cotint  only  fibers  equal  to  or  longer 
than  5  ^m.  Measure  the  length  of  curved 
fibers  along  the  curve. 

(6)  Count  fibers  which  have  a  length  to 
width  ratio  of  3:1  or  greater. 

(7)  Count  all  the  fibers  in  at  least  20  fields. 
Continue  counting  until  either  100  fibers  are 
counted  or  100  fields  have  been  viewed: 
whichever  occurs  first  Count  all  the  fibers  in 
the  final  field. 

(8)  Fibers  lying  entirely  within  the 
boundary  of  the  Walton-Beckett  graticule 
field  shall  receive  a  count  of  1.  Fibers 
crossing  the  boundary  once,  having  one  end 
within  the  circle  shall  receive  a  count  of  Vz. 
Do  not  count  any  fiber  that  crosses  the 
graticule  boundary  more  than  once.  Reject 
and  do  not  count  any  other  fibers  even 
though  they  may  be  visible  outside  the 
graticule  area.  If  a  fiber  touches  the  circle,  it 
is  considered  to  cross  the  line. 

(9)  Count  bundle  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  clearly 
identified  and  each  individual  fiber  is  clearly 
not  connected  to  another  counted  fiber.  See 
Figure  2  for  counting  conventions. 

(10)  Record  the  number  of  fibers  in  each 
field  in  a  consistent  way  such  that  filter  non- 
uniformity  can  be  assessed. 

(11)  Regularly  check  phase  ring  alignment. 

(12)  When  an  agglomerate  (mass  of 
material)  covers  more  than  25%  of  the  field 
of  view,  reject  the  field  and  select  another. 
Do  not  include  it  in  the  number  of  fields 
counted. 

(13)  Perform  a  "blind  recount"  of  1  in 
every  10  filter  wedges  (slides).  Re-label  the 
slides  using  a  person  other  than  the  original 
counter. 

6.7.  Fiber  Identification 

As  previously  mentioned  in  Section  1.3., 
PCM  does  not  provide  positive  confirmation 
of  asbestos  fibers.  Alternate  differential 
counting  techniques  should  be  used  if 
discrimination  is  desirable.  Differential 
counting  may  include  primary 
discrimination  based  on  morphology, 
polarized  light  analysis  of  fibers,  or 
modification  of  PCM  data  by  Scanning 
Electron  or  Transmission  Electron 
Microscopy. 

A  great  deal  of  experience  is  required  to 
routinely  and  correctly  perform  differential 
counting.  It  is  discouraged  unless  it  is  legally 
necessary.  Then,  only  if  a  fiber  is  obviously 
not  asbestos  should  it  be  excluded  from  the 
count  Further  discussion  of  this  technique 
can  be  found  in  refisrence  8.10. 

If  there  is  a  question  whether  a  fiber  is 
asbestos  or  not,  follow  the  rule: 


"WHEN  IN  DOUBT.  COUNT."  \ 

6.8.  Analytical  Recommendations— Quality 
Control  System 

6.B.I.  All  individuals  performing  asbestos 
analysis  must  have  taken  the  NIOSH  course 
for  sampling  and  evaluating  airborne  asbestos 
or  an  equivalent  course. 

6.B.2.  Each  laboratory  engaged  in  asbestos 
counting  shall  set  up  a  slide  trading 
arrangement  Mrith  at  least  two  other 
laboratories  in  order  to  compare  performance 
and  eliminate  inbreeding  of  error.  The  slide 
exchange  occurs  at  least  semiannually.  The 
round  robin  results  shall  be  posted  where  all 
analysts  can  view  individual  analyst's 
results. 

6.B.3.  Each  laboratory  engaged  in  asbestos 
counting  shall  participate  in  the  Proficiency 
Analytical  Testing  Program,  the  Asbestos 
Analyst  Registry  or  equivalent 

6.BA.  Each  analyst  shall  select  and  count 
prepared  slides  from  a  "slide  bank".  These 
are  quality  assurance  counts.  The  slide  bank 
shall  be  prepared  using  uniformly  distributed 
samples  taken  from  the  workload.  Fiber 
densities  should  cover  the  entire  range 
routinely  analyzed  by  the  laboratory.  These 
slides  are  counted  blind  by  all  counters  to 
establish  an  original  standard  deviation.  This 
historical  distribution  is  compared  »ith  the 
quality  assurance  counts.  A  counter  must 
have  95%  of  all  quality  control  samples 
counted  within  three  standard  deviations  of 
the  historical  mean.  This  count  is  then 
integrated  into  a  new  historical  mean  and 
standard  deviation  for  the  slide. 

The  analyses  done  by  the  counters  to 
establish  the  slide  bank  may  be  used  for  an 
interim  quality  control  program  if  the  data 
are  treated  in  a  proper  statistical  fashion. 

7.  CALCULATIONS  v 

7.1.  Calculate  the  estimated  airborne 
asbestos  fiber  concentraUon  on  the  filter 
sample  using  the  following  formula: 
where: 

AC=  Airborne  fiber  concentration 


AC  = 


ra 

FL 


BFBJ 

bflJ 


xECA 


lOOOxFRxTxMFA 
FB=Total  number  of  fibers  greater  than  5  )im 

counted 
FL=Total  number  of  fields  counted  on  the 

filter 
BFB=Total  number  of  fibers  greater  than  5 

^m  counted  in  the  blank 
BFL=Total  number  of  fields  counted  on  the 

blank 


ECA=EffectivB  collecting  area  of  filter  (385 
mm*  nominal  for  a  2S-mm  filter.) 

FR=Pump  flow  rate  (L/min) 

MFA=Micro8cope  count  field  area  (mm*). 
This  is  0.00785  mm*  for  a  Walton- 
Beckett  Graticiile. 

T=Sample  collection  time  (min) 

1.000=Conv«rsioa  of  L  to  oc 
Note:  The  collection  area  of  a  filter  is 

seldom  equal  to  385  nmi*.  It  is  appropriate 

for  laboratories  to  routinely  monitor  the  exact 

diameter  using  an  inside  micrometer.  The 

collection  area  is  calculated  according  to  the 

formula: 

Area=ff(d/2)* 

7.2.  Short-cut  Calculation 

Since  a  given  analyst  always  has  the  same 
interpupillary  distance,  the  number  of  fields 
per  filter  for  a  particular  analyst  will  remain 
constant  for  a  given  size  filter.  The  field  size 
for  that  analyst  is  constant  (i.e.  the  analyst  is 
using  an  assigned  microscope  and  is  not 
changing  the  reticle). 

For  example,  if  the  exposed  area  of  the 
filter  is  always  385  mm*  and  the  size  of  the 
field  is  always  0.00785  mm*,  the  number  of 
fields  per  filter  will  always  be  49,000.  In 
addition  it  is  necessary  to  convert  liten  of  air 
to  cc  These  three  constants  can  then  be 
combined  such  that  BCA/(1,000  X  MFA)=49. 
The  previous  equation  simplifies  to: 


AC  = 


_  V. 


FB 
FL 


BFB 
BFL 


x49 


FRxT 


7.3.  Recount  Calculations 

As  mentioned  in  step  13  of  Section  6.6.2.. 
a  "blind  recount"  of  10%  of  the  slides  is 
performed.  In  all  cases,  difiEerences  vtrlll  be 
observed  between  the  first  and  second  counts 
of  the  same  filter  wedge.  Most  of  these 
differences  will  be  due  to  chance  alone,  that 
is,  due  to  the  random  variability  (precision) 
of  the  count  method.  Statistical  recount 
criteria  enables  one  to  decide  whether 
observed  differences  can  be  explained  due  to 
chance  alone  or  are  probably  due  to 
systematic  difterences  between  analysts, 
microscnpes,  or  other  biasing  factors. 

The  following  recount  criterion  is  for  a  pair 
of  counts  that  estimate  AC  in  fibers/cc  The 
criterion  is  given  at  the  type-I  error  level. 
That  is,  there  is  5%  maximtmi  risk  that  we 
will  reject  a  pair  of  counts  for  the  reason  that 
one  might  be  biased,  when  the  large  observed 
difference  is  really  due  to  chance. 

Reject  a  pair  of  counts  if: 


AC^-^Aq    >2.78x(^/AC;:j)xCVp3 


Where: 

ACl  slower  estimated  airborne  fiber 
concentration 

AC2=higher  estimated  airborne  fiber 
concentration 


ACavg=average  of  the  two  concentration 
estimates 

CVfb=CV  for  the  average  of  the  two 
concentration  estimates 

If  a  pair  of  coiuits  are  rejected  by  this 
criterion  then,  recount  the  rest  of  the  filters 


in  the  submitted  set.  Apply  the  test  and  reject 
any  other  pairs  failing  the  test  Rejection 
shall  include  a  memo  to  the  industrial 
hygienist  sUting  that  the  sample  tailed  a 
statistical  test  for  homogeneity  and  the  true 


I 
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air  concentration  may  be  significanthy 
different  than  the  reported  value. 

7.4.  Reporting  Results 

Report  results  to  the  industrial  hygienist  as 
fibers/cc.  Use  two  significant  figures.  If 
multiple  analyses  are  performed  on  a  sample, 
an  average  of  the  results  is  to  be  repmrted 
unless  any  of  the  results  can  be  rejected  for 
cause. 
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QualityControl 

The  OSHA  asbestos  regulations  require 
each  laboratory  to  establish  a  quality  control 
program.  The  following  is  presented  as  an 
example  of  how  the  OSHA-SLTC  constructed 
its  internal  CV  curve  as  jjart  of  meeting  this 
requirement.  Data  for  the  CV  curve  shown 
below  it  from  395  samples  collected  during 
OSHA  compliance  inspections  and  analyzed 
from  October  1980  through  April  1986. 

Each  sample  was  counted  by  2  to  5 
different  counters  indejjendently  of  one 
another.  The  standard  deviation  and  the  CV 
statistic  was  calculated  for  each  sample.  This 
data  was  then  plotted  on  a  graph  of  CV  vs. 
fibers/mm^.  A  least  squares  regression  was 
performed  using  the  following  equation: 
CV=anUlogl,o!A(log,o(x))2-t-B(Iog,„(x))+C] 
where: 

x=tha  number  of  fibers/mm- 
Application  of  least  squares  gave: 

A=0. 182205 

B=- 0973343 

C=0.327499 
Using  tkese  values,  the  equation  becomes: 

CV=antilogio  I0.182205(logio 

(x))P-0.973343(logio(x))+0.327499l 

SampliBg  Pump  Flow  Rate  Corrections 

This  correction  is  used  if  a  difference 
greater  than  5%  in  ambient  temperature  and/ 
or  pressure  is  noted  between  calibration  and 
sampling  sites  and  the  pump  does  not 
compensate  for  the  differences. 


counting  area.  Instructions  for  measuring  the 
dimensions  necessary  are  listed: 

(1)  Insert  any  available  graticule  into  the 
focusing  eyepiece  and  focus  so  that  the 
graticule  lines  are  sharp  and  clear. 

(2)  Align  the  microscope. 

(3)  Place  a  stage  micrometer  oq  the 
microscope  object  stage  and  focus  the 
microscope  on  the  graduated  lines. 

(4)  Measure  the  magnified  grid  length.  PL 
(nm),  using  the  stage  micrometer. 

(5)  Remove  the  graticule  from  the 
microscope  and  measure  its  actual  grid 
length,  AL  (mm).  This  can  be  accomplished 
by  using  a  mechanical  stage  fitted  with 
verniers,  or  a  jeweler's  loupe  with  a  direct 
reading  scale.  j 

(6)  Let  D=100  Jim.  Calculate  the  circle 
diameter,  dc  (mm),  for  the  Walton-Beckett 
graticule  and  specify  the  diameter  when 
making  a  purchase: 


Q=.,=Q, 


Peal 
P 

X 

T 

'acl 
^'''caly 

cal 


Where: 

QK:t=actual  flow  rate 

Qc.i=calibrated  flow  rate  (if  a  rotameter  was 

used,  the  rotameter  value) 
Pc,i=unCorrected  air  pressure  at  calibration 
P«:i=untorrected  air  pressure  at  sampling  site 
T»;,=teniperature  at  sampling  site  (K) 
T„)=teniperature  at  calibration  (K) 

Walton*Beckett  Graticule 

When  ordering  the  Graticule  for  asbestos 
countir^,  specify  the  exact  disc  diameter 
needed  to  fit  the  ocular  of  the  microscope 
and  the  diameter  (mm)  of  the  circular 


dc  = 


ALxD 


PL 


Example:  If  PL=108  pm,  AL=2.93  mm  and 
D=100  Jim,  then. 


^       2.93x100    -^^ 

d.  = =  2.71mm 

108 

(7)  Each  eyepiece-objective-retide 
combination  on  the  microscope  must  be 
calibrated.  Should  any  of  the  three  be 
changed  (by  zoom  adjustment,  disassembly, 
replacement,  etc.),  the  combination  must  be 
recalibrated.  Calibration  may  change  if 
interpupillary  distance  is  changed.  Measure 
the  field  diameter.  D  (acceptable  range:  100±2 
tan)  with  a  stage  micrometer  upon  receipt  of 
the  graticule  fiom  the  manufacturer. 
Determine  the  field  area  (mm^). 
Field  Area=it(D/2)2 
If  D=100  pim=0.1  nun.  then 
Field  Area=Jt(0.1  mm/2)2=0.00785  mia^ 

The  Graticule  is  available  from:  Graticules 
Ltd.,  Morley  Road,  Tonbridge  TN9 IRN,  Kent, 
England  (Telephone  011-44-732-359061). 
Also  available  from  PTR  Optics  Ltd.,  145 
Newton  Street,  Waltham.  MA  02154 
(telephone  (617)  891-6000]  or  McCrone 
Accessories  and  Components,  2506  S. 
Michigan  Ave.,  Chicago,  IL  60616  {phone 
(312)-842-7100l.  The  graticule  is  custom 
made  for  each  microscope. 

BILUNG  CODE  4S10-a6-P 
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ilgarel:  Walton-Beckett  Graticule  with  some  expUnatoiy  fiben 


Counts  for  the  Fibers  in  the  Figure 


Structure  No. 

I  to  6 

7  

8  

9  

10  

II   

12  


Explartation 


Single  filers  all  contained  within  the  circle. 

Fit)er  crosses  circle  once. 

Fiber  too  short. 

Two  crossing  fibers. 

Fiber  outside  graticule. 

Fiber  crosses  graticule  twice. 

Although  split,  fitjer  only  crosses  once. 


Appendix  C  to  §  1915.1001— Qualitative 
and  Quantitative  Fit  Testing 
Procedures.  Mandatory 

Qualitative  Fit  TestProtocoh 

\.  Isoamyl  Acetate  Protocol 

A.  Odor  threshold  screening.  1.  Ths^e  1- 
liter  glass  jars  with  metal  lids  (e.g.  Mason  or 
Bell  jars)  are  required. 

2.  Odor-free  water  (e.g.  distilled  or  spring 
water)  at  approximately  25  °C  shall  be  used 
for  the  solutions. 

3.  The  isoamyl  acetate  (LAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800 
CO  of  odor  free  water  in  a  1 -liter  jar  and 
shaking  for  30  seconds.  This  solutior^shall  be 
prepared  new  at  least  weekly. 

4.  The  screening  test  shall  be  conducted  in 
a  room  separate  from  the  room  used  for 


actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  but  shall  not  be  connected  to  the 
same  recirculating  ventilation  system. 

5.  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  bee  water  using 
a  clean  dropper  or  pipette.  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  three 
minutes  so  that  the  LAA  concentration  above 
the  liquid  may  reach  equilibrium.  This 
solution  may  be  used  for  only  one  day. 

6.  A  test  blank  is  prepared  in  a  third  jar  by 
adding  500  cc  of  odor  free  water. 

7.  The  odor  test  and  test  blank  jars  shall 
be  labelled  1  and  2  for  jar  identification.  If 
the  labels  are  put  on  the  lids  they  can  be 
periodically  peeled,  dried  off  and  switched  to 
maintain  the  integrity  of  the  test. 

8.  The  following  instructions  shall  be 
typed  on  a  card  and  placed  on  the  table  in 
front  of  the  two  test  jars  (i.e.  1  and  2):  '"The 


purpose  of  this  test  is  to  determine  if  you  can 
smell  banana  oil  at  a  low  concenb^atioq.  Tlie 
two  bottles  in  front  of  you  contain  water.  One 
of  these  bottles  also  contains  a  small  amount 
of  banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Uifccrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil." 

9.  The  mixtures  used  in  the  lAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  f»erformed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject 

10.  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  lAA  qualitative  fit  test  may  not 
be  used. 

11.  If  the  test  subject  correctly  identifies 
the  jar  containing  the  odor  test  solution,  the 
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test  subfect  may  proceed  to  respirator 
'  selection  and  fit  testing. 

B.  Respirator  Selection.  1.  The  test  subject 
shall  be  allowed  to  pick  the  most  comfortable 
respirator  &t)m  a  selection  including 
respirators  of  various  size*  from  different 
manufacturers.  The  selection  shall  include  at 
least  five  sizes  of  elastomeric  half  facepieces. 
from  at  least  two  manufacturers. 

2.  The  selection  process  shall  be  conducted 
in  a  room  separate  bom  the  fit-test  chamber 
to  prevent  odor  fatigue.  Prior  to  the  selection 
process,  the  test  subject  shall  be  shown  how 
to  put  on  a  respirator,  how  it  should  be 
positioned  on  the  fece,  bow  to  set  strap 
tension  and  how  to  determine  a 
"comfortable"  respirator.  A  mirror  shall  be 
available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  of  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use,  as  it  is  only 
a  review. 

3.  The  test  subject  should  understand  that 
the  employee  is  being  asked  to  select  the 
respirator  which  provides  the  most 
comfortable  fit.  Each  respirator  represents  a 
different  size  and  shap>e  and,  if  fit  properly 
and  used  properly  will  provide  adequate 
protection. 

4.  The  test  subject  holds  each  facepiece  up 
to  the  face  and  eliminates  those  which 
obviously  do  not  give  a  ctHnfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  good  fit  cannot  be  found,  the 
subject  will  be  asked  to  test  the  full  facepiece 
respirators.  (A  small  percentage  of  users  will 
not  be  able  to  wear  any  half-mask.) 

5.  The  more  comfortable  facepieces  are 
noted:  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  All  donning  and  adjustments  of  the 
fecepiece  shall  be  performed  by  the  test 
subject  without  assistance  bom  the  test 
conductor  or  other  person.  Assistance  in 
assessing  comfort  can  be  given  by  discussing 
the  points  in  »6  below.  If  the  test  subject  is 
not  familiar  with  using  a  particular 
respirator,  the  test  subject  shall  be  directed 
to  don  the  mask  several  times  and  to  adjust 
the  straps  each  time  to  become  adept  at 
setting  proper  tension  on  the  straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject  adequate 
time  to  determine  the  comfort  of  the 
respirator: 

•  Positioning  of  mask  on  nose. 

•  Room  for  eye  protection. 

•  Room  to  talk. 

•  Positioning  mask  on  face  and  cheeks. 

7.  The  following  criteria  shail  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit:  ^ 

•  Chin  properly  placed. 

•  Strap  tension. 

•  Fit  across  nose  bridge. 

•  Distance  from  nose  to  chin. 

•  Tendency  to  slip. 

•  Self-observation  in  mirror. 

8.  Thfi  test  subject  shall  conduct  the 
conventional  negative  and  positive-pressure 
fit  checks  (e.g.  see  ANSI  ZM.2-1980).  Before 
conducting  the  negative-  or  positive-pressure 
test  the  subject  thidl  be  told  to  "seat"  the 
mask  by  rapidly  moving  the  head  frtjm  side- 
to-side  and  up  and  down,  while  taking  a  few 
deep  breaths. 


9.  The  test  subject  is  now  ready  for  fit 
testing. 

10.  After  passing  the  fit  test,  the  test  subject 
shall  b«  questioned  again  regarding  the 
comfort  of  the  respirator.  If  it  has  become 
uncomfortable,  another  model  of  respirator 
shall  bt  tried. 

11.  The  employee  shall  be  given  the 
opportunity  to  select  a  different  facepiece 
and  be  retested  if  the  chosen  facepiece 
becom»s  increasingly  uncomfortable  at  any 
time. 

C.  Fit  test.  1.  The  fit  test  chamber  shall  be 
similar,  to  a  clear  55  gal  drum  liner 
suspended  inverted  over  a  2  foot  diameter 
frame,  to  that  the  top  of  the  chamber  is  about 
6  inches  above  the  test  subject's  head.  The 
inside  Wp  center  of  the  chamber  shall  have 
a  small  hook  attached. 

2.  Each  respirator  used  for  the  fitting  and 
fit  testi|ig  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridges  or  masks  shall 
be  changed  at  least  weekly. 

3.  Af^er  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room 
shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

4.  A  copy  of  the  following  test  exercises 
and  rainbow  passage  shall  be  taped  to  the 
inside  of  the  test  chamber: 

Test  E.xercises 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Inhale  on  each  side.  Be  certain 
movement  is  complete.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Ned  head  up-and-down.  Inhale  when 
head  is  in  the  full  up  position  (looking 
toward  ceiling).  Be  certain  motions  are 
complete  and  made  about  every  second.  Do 
not  bump  the  respirator  on  the  chest. 

v.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Ahernative  passages  which  serve  the  same 
purpose  may  also  be  used. 

vi.  Jogging  in  place. 

vii.  Breathe  normally. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

5.  Each  test  subject  shall  wear  the 
respirator  for  at  a  least  10  minutes  before 
starting  the  fittest. 

6.  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6  inch  by  5  inch 


piece  of  paperlowel  or  other  porous 
absorbent  single  ply  materiaL  folded  in  half 
and  wetted  with  three-quarters  of  one  cc  of 
pure  lAA.  The  test  subject  shall  hang  the  wet 
towel  on  the  hook  at  the  top  of  the  chamber. 

7.  Allow  two  minutes  for  the  lAA  test 
concentration  to  be  reached  before  starting 
the  fit-test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject, 
to  explain  the  fit  teist,  the  importance  of 
cooperation,  the  purpose  for  the  head 
exercises,  or  to  demonstrate  some  of  the 
exercises. 

8.  Each  exercise  described  in  #4  above 
shall  be  performed  for  at  least  one  minute. 

9.  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  oidorof  lAA,  the  test 
has  failed.  The  subject  shall  quickly  exit  from 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactory  fatigue. 

10.  If  the  test  is  fiaiiled,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test, 
select  and  put  on  another  respirator,  return 
to  the  test  chamber,  and  again  begin  the 
procedure  described  in  the  c(4)  through  c(8)  - 
above.  The  process  continues  until  a 
respirator  that  fits  well  has  been  found.  ^ 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  will  usually  havei 
returned  by  this  time. 

11.  If  a  person  cannot  pass  the  fit  test 
described  above  wearing  a  hal^mask 
respirator  frtim  the  available  selection,  full    ■ 
facepiece  models  must  be  used. 

12.  When  a  respirator  is  found  that  passes 
the  test,  the  subject  breaks  the  faceseal  and 
takes  a  breath  before  exiting  the  chamber. 
This  is  to  assure  that  the  reason  the  test 
subject  is  not  smelling  the  lAA  is  the  good 
fit  of  the  respirator  facepiece  seal  and  not 
olfactory  fatigue. 

13.  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test  To  keep  the  area  from 
becoming  contaminated,  the  used  towels 
shall  be  kept  in  a  self-sealing  bag  so  there  is 
no  significant  lAA  concentration  buildup  in 
the  test  chamber  during  subsequent  tests. 

14.  At  least  two  facepieces  shall  be  selected 
for  the  lAA  test  protocol.  The  test  subject 
shall  be  given  the  opportunity  to  wear  them 
for  one  week  to  choose  the  one  which  is  more 
comfortable  to  wear. 

15.  Persons  who  have  successfully  passed 
this  fit  test  with  a  half-mask  respirator  may 
be  assigned  the  use  of  the  test  respirator  in 
atmospheres  with  up  to  10  times  the  PEL  of 
airborne  asbestos.  In  atmospheres  greater 
than  10  times,  and  less  than  100  time*  the 
PEL  (up  to  100  ppm).  the  subject  must  pass 
the  lAA  test  using  a  full  face  negative 
pressure  respirator.  (The  concentration  of  the 
lAA  inside  the  test  chamber  must  be 
increased  by  ten  times  for  QLFT  of  the  fiill 
facepiece.) 

16.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  the 
facepiece  sealing  surface. 

17.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit.  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interfiBience  and 
allow  a  satisfactory  fit  If  a  satis&ctory  fit  is 
still  not  attained,  the  test  subiect  must  use  a 
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positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breaihinf; 
apparatus. 

18.  If  a  lest  subject  exhibits  ditfu  ulty  in 
breathing  during  the  tests,  she  or  he  shall  bt- 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonar>'  medicine  to  determine 
whether  the  test -subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

19.  Qualitative  fit  testing  shall  be  repeated 
at  least  ever>'  six  months. 

20.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(.1)  Significant  dental  changes:  i.e.: 
multiple  extractions  without  pjothesis.  or 
iirquiring  dentures, 

(4)  Reconstructive  or  cosmetic:  surger>-.  or 

(5)  Any  other  condition  that  may  interfere 
vvith  fiacepiece  sealing. 

D.  Recordkeeping.  A  summar>-  of  all  test 
results  shall  be  maintained  in  each  office  for 
3  years.  The  summar>'  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

-    [5]  Testing  agent. 

II.  Saccharin  Solution  Aerosol  Protocol 

A.  Respirator  selection.  Respirators  shall  be 
•<elect«jd  as  described  in  section  IB  (respirator 
selection)  above,  except  that  each  respirator 
shall  be  equipped  with  a  particulate  filter. 

B.  Taste  Threshold  Screening. 

1.  An  enclosure  about  head  and  shoulders 
shall  be  used  for  threshold  screening  (to 
determine  if  the  individual  can  taste 
saccharin)  and  for  fit  testing.  The  enclosure 
shall  be  approximately  12  inches  in  diameter 
by  14  inches  tall  with  at  least  the  firont  clear 
to  allow  free  movement  of  the  head  when  a 
respirator  is  worn. 

2.  The  test  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
''ubject  prior  to  conducting  the  screening  test. 

4.  During  the  threshold  screening  test,  the 
test  subject  shall  don  the  test  enclosure  and 
breathe  with  open  mouth  with  tongue 
extended. 

5.  Using  a  DeVilbiss  Mode*  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marked  to  distingui.sh  it  from 
the  fit  test  solution  nebulizer. 

6.  The  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin.  USP  in 
water.  It  can  be  prepared  by  putting  1  cc  of 
the  test  solution  (see  C  7  below)  in  100  cc  of 
water. 

7.  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  is  released  and  allowed  to 
fuliy  expanil. 


8.  Ten  squeezes  of  the  nebulizer  bulb  are 
repeated  rapidly  and  then  the  test  subject  is 
asked  whether  the  saccharin  can  be  tasted. 

9.  If  the  first  response  is  negative,  ten  more 
squeezes  of  the  nebulizer  bulb  are  repeated 
rapidly  and  the  test  subject  is  again  asked 
whether  the  saccharin  can  be  tasted. 

10.  If  the  second  response  \s  negative  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  t!;e 
saccharin  can  be  tasted. 

11.  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  a  taste 
response. 

12.  If  the  saccharin  is  not  tasted  after  :U) 
squeezes  (Step  10).  the  saccharin  fit  test 
cannot  be  performed  on  the  test  subject. 

13.  If  a  taste  response  is  elicited,  the  test 
subject  shall  hu  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

14.  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

15.  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dr>'.  and  refilled  at 
least  every  four  hours. 

C.  Fit  test.  1.  The  test  subject  shall  don  and 
adjust  the  respirator  without  the  assistance 
from  any  person. 

2.  The  fit  test  uses  the  same  enclosure 
described  in  IIB  above. 

3.  Each  test  subject  shall  wear  the 
respirator  for  a  least  10  minutes  before 
starting  the  fit  test. 

4.  The  test  subject  shall  don  the  enc  Insure 
while  wearing  the  respirator  selected  in 
.section  IB  above.  This  respirator  shall  bt- 
properly  adjusted  and  equipped  with  a 
particulate  filter. 

5.  The  test  subject  may  not  eat.  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

6.  A  second  DeVilbiss  Model  40  Inhalation 
Medication  NebXilizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This 
nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer. 

7.  The  fit  test  solution  is  prepared  bv 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

8.  As  before,  the  test  subjtH;t  shall  breathe, 
with  mouth  open  and  tongue  extended. 

9.  The  nebulizer  is  inserted  into  the  hole 
in  the  front  of  the  enclosure  and  the  fit  test 
.solution  is  sprayed  into  the  enclosure  using 
the  same  technique  as  for  the  taste  threshold 
screening  and  the  same  number  of  squeezes 
required  to  elicit  a  taste  response  in  the 
screening.  (See  B8  through  BlO  above). 

10.  After  generation  of  the  aerosol  read  the 
following  instructions  to  the  test  subject.  The 
test  subject  shall  perform  the  exercises  for 
one  minute  each. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete.  Inhale  when  head  is 
in  the  full  up  position  (when  looking  toward 
the  ceiling).  Do  not  to  bump  the  respirator  rui 
the  (  hest. 


v.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraplfis 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement 
Alternative  passages  which  spr\e  the  same 
purpose  may  also  be  used. 

vi.  Jogging  in  place. 

vii.  Breathe  normally. 

Ro/nboH  I'ossage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  li^t  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  accordiM  to  legend,  a 
boiling  pot  of  gold  at  one  end^eople  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the 
end  of  the  rainbow. 

11.  At  the  beginning  of  each  exercise,  the 
aerosol  concentration  shall  be  replenished 
using  one-half  the  number  of  squeezes  as 
initially  described  in  C9. 

12.  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit 
test  the  taste  of  saccharin  is  detected. 

13.  If  the  saccharin  is  detected  the  fit  is 
deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 

14.  At  least  two  facepieces  shall  be  selected 
by  the  lAA  test  protocol.  The  test  subject 
shall  be  given  the  opportunity  to  wear  them 
for  one  week  to  choose  the  one  which  is  more 
comfortable  to  wear. 

15.  Successful  completion  of  the  test 
protoc:ol  shall  allow  the  use  of  the  half  mask 
tested  respirator  in  contaminated 
atmospheres  up  to  10  limes  the  PEL  of 
asbestos.  In  other  words  this  protocol  may  ino 
used  assign  protection  factors  no  higher  than 
ten. 

16.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

17  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

18.  If  a  test  subject  e<hibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  he 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
w^hether  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

19.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 

20.  In  addition,  because  the  sealing  of  the 
respirator  may  be  effected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  tc^st  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  mire. 

(2)  Significant  facial  scarring  in  the  area  of 
the  fiacepiece  seal, 

(3)  Significant  dental  changes;  i.e.; 
multiple  extractions  without  prothesis.  or 
acquiring  dentures. 

(4)  Rtronstructive  or  cosmetii  surger\-.  or 
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(5)  Any  other  condition  that  may  interfere 
with  {acepiece  seating. 

D.  Recordkeeping.  A  summary  of  all  test 
results  shall  be  maintained  in  each  office  for 
3  years.  The  summary  shall  include: 
'   ( 1 )  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent. 

III.  Irritant  Fume  Protocol 

A.  Respirator  selection.  Respirators  shall  be 
selected  as  described  in  section  IB  above, 
except  that  each  respirator  shall  be  equipped 
with  a  combination  of  high-efficiency  and 
acid-gas  cartridges. 

B.  Fit  test.  1.  The  test  subject  shall  be 
allowed  to  smell  a  weak  concentration  of  the 
irritant  smoke  to  familiarize  the  subject  with 
the  characteristic  odor. 

2.  The  test  subject  shall  properly  don  the 
respirator  selected  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test. 

3.  The  test  conducts  shall  review  this 
protocol  with  the  test  subject  before  testing. 

4.  The  test  subject  shall  perform  the 
conventional  positive  pressure  and  negative 
pressure  fit  checks  (see  ANSI  Z88.2  1980). 
Failure  of  either  dieck  shall  be  cause  to 
select  an  alternate  respirator. 

5.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  #5645,  or  equivalent.  Attach  a 
short  length  of  tubing  to  one  end  of  the 
smoke  tube.  Attach  the  other  end  of  the 
smoke  tube  to  a  low  pressure  air  pump  set 
to  deliver  200  milliliters  per  minute. 

6.  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  the  eyes  closed  while  the  test 
is  performed. 

7.  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  tube 
towards  the  hceseal  area  of  the  test  subject. 
The  person  conducting  the  test  shall  begin 
with  the  tube  at  least  12  inches  from  the 
fiacepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8.  The  test  subject  shall  be  instructed  to  do 
the  following  exercises  while  the  respirator  is 
being  challenged  by  the  smoke.  Each  exercise 
shall  be  performed  for  one  minute. 

i.  Breathe  normally.. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete  and  made  every 
second.  Inhale  when  head  is  in  the  full  up 
position  (looking  toward  ceiling).  Do  not 
bump  the  respirator  against  the  chest. 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  nwvements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 


Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  boautiful  colors..These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  end  apparently  beyond  the 
horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the 
end  of  the  rainbow. 

vi.  Jogging  in  Place. 

vii.  Breathe  normally. 

9.  Thotest  subject  shall  indicate  to  the  test 
conductor  if  the  irritant  smoke  is  detected.  If 
smoke  is  detectt.d,  the  test  conductor  shall 
stop  the  test.  In  this  case,  the  tested  respirator 
is  rejected  and  another  respirator  shall  be 
selected. 

10.  Each  test  subject  passing  the  smoke  test 
(i.e.  without  detecting  the  srookel shall  be 
given  a  sensitivity  check  of  smoke  from  the 
same  tube  to  determine  if  the  test  subject 
reacts  to  the  smoke.  Failure  to  e^oke  a 
response  shall  void  the  fit  test. 

11.  Steps  B4.  B9.  BlO  of  this  fit  test 
protocol  shall  be  performed  in  a  location 
with  exhaust  ventilation  sufficient  to  prevent 
general  Contamination  of  the  testing  area  by 
the  test  agents. 

12.  At  least  two  facepieces  shall  be  selected 
by  the  lAA  test  protocol.  The  test  subject 
shall  be  given  the  opportunity  to  wear  them 
for  one  week  to  choose  the  one  which  is  more 
comfortable  to  wear. 

13.  Respirators  successfully  tested  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  fen  times  the  PEL  of 
asbestos. 

14.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiecs  sealing  surface. 

15.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

16.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

17.  Qualitative  fit  testing  shall  be  repeated 
at  least  wrery  six  months. 

18.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  sball  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

(3)  Significant  dental  changes:  i.e.; 
multiple  extractions  without  prothesis,  or 
acquiring  dentures, 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping.  A  summary  of  all  test 
results  shall  be  maintained  in  each  office  for 
3  years.  The  summary  shall  include: 


(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent 

Quantitative  Fit  Test  Procedures 

1.  General 

a.  The  method  applies  to  the  negative- 
pressure  non-powered  air-purifying 
respirators  only. 

b.  The  employer  shall  assign  one 
individual  who  shall  assume  the  full 
responsibility  for  implementing  the 
respirator  quantitative  fit  test  program. 

2.  Definition 

a.  "Quantitative  Fit  Test"  means  the 
measurement  of  the  effectiveness  of  a 
respirator  seal  in  excluding  the  ambient 
atmosphere.  The  test  is  performed  by 
dividing  the  measured  concentration  of 
challenge  agent  in  a  test  chamber  by  the 
measured  concentration  of  the  challenge 
agent  inside  the  respirator  facepiece  when 
the  normal  air  purifying  element  has  been 
replaced  by  an  essentially  perfect  purifjring 
element. 

b.  "Challenge  Agent"  means  the  air 
contaminant  introduced  into  a  test  chamber 
so  that  its  concentration  inside  and  outside 
the  respirator  may  be  compared. 

c.  "Test  Subject"  means  the  persoii 
wearing  the  respirator  for  quantitative  fit 
testing. 

d.  "Normal  Standing  Position"  means 
standing  erect  and  straight  with  arms  down  ' 
along  the  sides  and  looking  straight  ahead. 

e.  "Fit  Factor"  means  the  ratio  of  challenge 
agent  concentration  outside  with  respect  to 
the  inside  of  a  respirator  inlet  covering 
(facepiece  or  enclosure). 

3.  Apparatus 

a.  /nsfrumentot/on.-Comoil,  sodium 
chloride  or  other  appropriate  aerosol 
generation,  dilution,  and  measurement 
systems  shall  be  used  for  quantitative  fit  test. 

b.  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
freely  perform  all  required  exercises  without 
distributing  the  challenge  agent 
concentration  or  the  measurement  apparatus. 
The  test  chamber  shall  be  equipped  and 
constructed  so  that  the  challenge  agent  is 
effectively  isolated  from  the  ambient  air  yet 
uniform  in  concentration  throughout  the 
chamber. 

c.  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particular 
filter  supplied  by  the  same  manufacturer. 

d.  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  shovring  the  rise  and  fall  of 
challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  factors  of  at 
least  2,000. 

e.  The  combination  of  substitute  air- 
purifying  elements  (if  any),  challenge  agent, 
and  challenge  agent  coDcentFati<m  in  tl^  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  PEL  to  the  challenge 
agent  at  any  time  during  the  testing  process. 
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f.  The  sampling  port  on  the  test  specimen 
respirator  shall  he  placed  and  constnicted  so 
that  there  is  no  detectable  leak  around  the 
port,  a  free  air  flow  is  allowed  info  the 
sampling  line  at  all  times  and  so  there  is  no 
interference  with  the  fit  or  prrformance  of 
the  respirator. 

g.  The  test  diambcr  and  lest  set-up  shall 
permit  the  person  administering  the  test  to 
observe  one  lest  subject  inside  the  chamber 
during  the  fp-^l. 

h.  The  equipment  gpnereting  the  challenRe 
atmosphf-re  shall  n^ainfain  the  concentration 
of  chaiiPnge  ag-nt  tonsta:it  within  a  10 
percent  variation  for  the  duration  of  the  test 

i.  The  time  lag  (interval  betwee.T  an  event 
and  its  being  n-twrded  on  the  Jtrip  chart)  of 
ihe  instriiraer,tiition  T;?:iy  not  exceed  2 
seconds. 

j  The  iuhhf^  for  the  test  i.fiambtr 
atmcspht^ro  and  for  tht?  n-^pirator  sampiing 
port  !.hftil  be  thfi  same  diameter.  length  and 
material,  i!  sh,',!I  be  Vrpt  cs  shrtrt  as  possible. 
The  smallest  dinntt-kr  tubit.g  recommended 
by  Ihe  mantf.ii  turrr  shall  ."^e  used. 

k.  The  exhaust  flow'frcm  the  test  chamber 
shall  pa.-.r  through  a  high-effitienry  Cher 
before  ri.li  ase  to  the  ro<jm. 

1.  VVhen  sodium  chloride  ae.'osol  is  used, 
the  reia!;»t  humidity  inside  the  test  f  hambcr 
shall  not  ex<eed  50  perci-nt    _ 

4.  Prot;edural  Requirement,"? 

a.  The  fitting  of  half-maf  k  respirators 
should  be  started  with  those  having  multiple 
sizes  and  a  variety  of  interchangeable 
cartridges  and  canisters  such  as  the  MSA 
Comfo  11-M.  Norton  M.  Survivair  M,  A-O  M, 
or  Scott-M.  Use  either  of  the  tests  outlined 
below  to  assure  that  the  facepiere  is  properly 
adjusted. 

U)  Positive  pressure  tf^t.  With  the  e'«hai)'^t 
port{s)  blocked,  the  negative  pressure  of 
slight  inhalation  should  remain  constant  for 
several  seconds. 

(2)  Negative  pressure  test.  With  the  intake 
port(s)  blocked,  the  negative  pressure  slight 
inhalation  should  remain  constant  for  several 
seconds. 

b.  After  a  facepiece  is  adjusted,  the  test 
subject  shall  wear  the  facepiece  for  at  least 

5  minutes  before  conducting  a  qu^itative  test 
by  usinj;  .jfher  of  the  methods  described 
below  ;,.i>l  using  the  exercise  regime 
describeti  in  5.a.,  b.,  c,  d.  and  e. 

WIsoamy]  acetate  test  When  using 
organic  vapor  cartridges,  the  test  subject  who 
can  smell  the  odor  should  be  unable  to  detect 
Ihe  odor  of  isoamyl  acetate  squirted  into  the 
air  near  the  most  vulnerable  portions  of  the 
facepiece  seal.  In^a  location  which  is 
separated  from  the  test  area,  the  test  subjec  i 
shall  be  instructed  to  close  her/his  eyes 
during  the  test  period.  A  combination 
cartridge  or  canister  with  organic  vapor  and 
high-efficiency  filters  shall  be  used  when 
available  for  the  particular  mask  being  tested. 
The. test  subject  shall  be  given  an  opportunity 
to  smell  the  odor  of  isoamyl  acetate  before 
the  test  is  conducted. 

(2)  Irritant  fume  test.  When  using  high- 
efficiency  filters,  the  test  subject  should  be 
unable  to  detect  the  odor  of  irritant  fume 
(stannic  chloride  or  titanium  tetrachloride 
ventilation  smoke  tubes)  squirted  into  the  air 
near  the  most  vulnerable  portions  of  the 
facepiece  seal.  The  test  subject  shall  be 


instructed  to  close  her/his  eyes  during  the 
test  period. 

c.  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she  or  he 
has  obtained  a  satisfactory  fit  as  stated  in  4.b 
of  this  Appendix. 

d.  Before  the  subject  enters  the  test 
chamber,  a  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber. 

e.  Immediately  aflCT  the  subject  enters  the 
lest  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  pe^k  penetration 
does  not  exceed  D  percent  for  a  half-mask  and 
1  percent  for  a  fiill  facepiece. 

f  A  stable  challenge  acpnt  conrontrafion 
shell  be  oltainfed  prior  to  the  actual  start  of 
testing. 

1  Respirator  restraining  straps  may  not  be 
over-tightened  for  testing.  The  straps  shall  be 
•adjusled  by  the  wtarer  to  give  a  reasonably 
comfortable  fit  typical  of  no.Tnaliise. 

5.  Exercise  Regime.  Prior  to  entering  the 
test  chamt'cr,  the  tt-.s!  subject  shell  be  given 
complete  instructions  as  to  her/his  part  in  the 
test  prDced'jr»>s.  T:;!-  test  subject  shell 
perform  the  follo-Aing  exercises,  in  the  order 
given,  for  each  independent  test. 

a.  Normal  Ere::ih;nR  l.\B).  In  the  norm.:.! 
standing  position,  without  talking,  the 
subject  shall  breathe  normally  for  at  least  one 
minute. 

b.  Deep  Breathing  (DB).  In  tlie  normal 
standing  position  the  subject  shall  do  deep 
breathing  for  at  least  one  minute  pausing  so 
as  not  to  hypf;rventilste. 

c.  Turning  head  side  to  side  (SS).  Standing 
/ij  place  the  subject  shall  slowly  turn  his/her 
head  from  side  between  the  extreme 
positions  to  each  side.  The  head  shall  be  held 
at  each  extreme  position  for^t  least  5 
seconds.  Perform  for  at  least  three  co.mpk-te 
eyries. 

d.  Moving  head  up  and  down  (UD). 
Standing  in  place,  the  subj«K;t  shall  slowly 
move  bis/her  head  up  and  down  between  the 
extreme  position  straight  up  and  the  extreme 
position  straight  down.  The  head  shall  be 
held  at  each  extreme  position  for  at  least  5 
seconds.  Perform  for  at  least  three  complete 
cycles. 

e.  Reading  IF).  The  subject  shall  read  out 
slowly  and  loud  so  as  to  be  heard  clearly  by 
the  test  conductor  or  monitor.  The  test 
subject  shall  read  the  "rainbow  passage"  at 
the  end  of  this  section. 

f.  Grimace  (C).  The  test  subject  shall 
grimace,  smile,  frown,  and  generally  contort 
the  face  using  the  facial  muscles.  Continue 
for  at  least  15  seconds. 

g.  Bend  over  and  touch  toes  IB).  The  test 
subject  shall  bend  at  the  waist  and  touch  toes 
and  return  to  upright  position.  Repeat  for  at 
least  30  seconds. 

h.  Jogging  in  place  (]).  The  test  subject  shall 
perform  jog  in  place  for  at  least  30  seconds. 

i.  Xorwal  Breathing  INB).  Same  as  exercise 
a. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 


above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  bis  friends  say 
he  IS  looking  for  the  po«  of  gold  at  the  end 
of  the  rainbow. 

6.  The  test  shall  be  lerroinated>>benever 
any  single  peak  penetration  exceeds  5 
percent  for  half-masks  and  1  percent  for  full 
facepieces,  The  test  subject  may  be  re.ltted 
end  retested.  If  two  the  three  required  tests 
are  terminated,  the  fit  shall  be  deemed 
inadequate.  (See  paragraph  4.h  ). 
7  Caknilation  of  Fit  Factors 

a.  The  fit  factor  detemilnf  d  by  the 
quanii'at-ive  fit  test  equals  the  avetagi; 
roncentxation  inside  the  respirator. 

b.  The  average  test  chamber  concenlraiion 
is  the  arithmetic  average  of  the  test  cham'opr 
concentration  a!  the  Ivginning  and  cl  tt;.  nui 
of  the  test. 

c.  The  average  peak  concentration  of  [he 
challenge  agent  inside  the  respirator  shall  be 
the  arithmetic  average  peak  roncf  ntrations 
for  each  of  the  nine  exercises  of  the  test 
which  are  computed  as  the  arithmetic 
average  of  the  peak  concentrations  found  liu 
earh  breath  during  the  exercise 

d.  The  avertige  peak  concentration  for  an 
exercise  may  be  determined  graphically  if 
there  is  not  a  g-^at  variation  in  the  peak 
concentrations  during  a  single  exerr  isp. 

8.  Lntcrpretation  of  Test  Results. 

The  fit  factor  measured  bv  the  quantit^jtivo 
fit  testing  shall  be  the  lowest  of  the  ih.'-ee 
protection  factors  resulting  frcm  threp 
independent  tests. 

9  Other  R-jquiremenis 

a.  The  test  subject  shall  not  be  permitted 
to  wear  a  half-mask  or  full  facepiece  mask  if 
the  minimum  fit  factor  of  10()  or  1 .000. 
respectively,  cannot  be  obtained.  If  hair 
growth  or  apparel  interfere  with  a  safisfai  to'y 
fit,  then  they  shall  be  altered  or  renioved  so 
as  to  eliminate  interference  and  allow  a 
satisfactory  fit.  If  a  satisfactory  fit  is  still  not 
attained,  th^  lest  subject  must  use  a  positive- 
pressure  5^piralor  such  as  powered  air- 
purifying  respirators,  supplied  air  respi.Ttinr. 
or  self-contained  breathing  apparatus. 

b.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  tlte 
facepiece  sealing  surface 

c.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

d.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  assigned  respirator 
for  one  week.  If  the  respirator  does  not 
provide  a  satisfactory  fit  during  actual  usi-. 
the  test  subject  may  request  another  Q.N'FT 
which  shall  be  performed  immediately 

e.  A  respirator  fit  factor  card  shall  be 
i-ssued  to  the  test  subjec  t  with  the  following 
information: 

(1)  Name 

(2)  Date  of  fit  lest. 

(3)  Protection  fac  tors  obtained  ttrough 
each  manufacturer,  model  and  approval 
number  of  respirator  tested 
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(4)  Name  and  signature  of  the  person  that 
conducted  the  test. 

f.  Filters  used  for  qualitative  or  quantitative 
fit  testing  shall  be  replaced  weekly,  whenever 
increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  has 
altered  the  integrity  of  the  filter  media. 

Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  or  sooner  if  there  is  any 
indication  of  breakthrough  by  the  test  agent. 

10.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  quantitative  fit 
testing  shall  be  repteated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

(3)  Significant  dental  changes:  i.e.; 
multiple  extractions  without  prothesis.  or 
acquiring  dentures, 


(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

11.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  in  for  3  years.  The  summary  shall 
include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Rt  factors  obtained  from  every 
respirator  tested  (indicate  manufacturer, 
model,  size  and  approval  number). 

Appeadix  D  to  §  1915.1001— Medical 
Questionnaires,  Mandatory 

This  mandatory  appendix  contains  the 
medical  questionnaires  that  must  be 
admin  stered  to  all  employees  who  are 


exposed  to  asbestos,  tremolite,  anthophyllite, 
actinolite,  or  a  combination  of  these  minerals 
above  the  permissible  exposure  limit  (0.1  f/ 
cc).  and  who  will  therefore  be  included  in 
their  employer's  medical  surveillance 
program.  Part  1  of  the  appendix  contains  the 
Initial  Medical  Questionnaire,  which  must  be 
obtained  for  all  new  hires  who  will  be 
covered  by  the  medical  surveillance 
requirements.  Part  2  iiKludes  the  abbreviated 
Periodical  Medical  Questionnaire,  which 
must  be  administered  to  all  employees  who 
are  provided  periodic  medical  examinations 
under  the  medical  surveillance  provisions  of 
the  standard. 

BILLING  CODE  451»-«»-P 
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1. 
2. 
3. 
4. 
5. 
6. 
7. 

8. 
9. 
10. 

11. 

12. 
13. 


Part  1 
INITIAL  MEDICAL  QUESTIONNAIRE 


NAME 


SOCIAL  SECURITY  # 

CLOCK  NUMBER 


PRESENT  OCCUPATION 
PLANT  


ADDRESS 


(Zip  Code) 
TELEPHONE  NUMBER 

INTERVIEWER  

DATE  ^^ 


Date  of  Birth 
Month   Day 


Year 


Place  of  Birth 
Se3( 


14.  What  is  your  marital  status? 


15.  Race 


1.  Male 

2 .  Female 

1.  Single 

2.  Married 

3.  Widowed 

1.  White  _ 

2.  Black  _ 

3.  Asian  


4 . Separated/ 
Divorced 


4.  Hispanic  

5.  Indian   

6.  Other 


i6.  What  is  the  highest  grade* conqpleted  in  school?  

(For  example  12  years  is  completion  of  high  school) 

OCCUPATIQMAL  HISTORY 


41106   federal  Rcgbter  /  Vol.  59.  No.  153  /  Wednesday,  August  10.  1994  /  Rules  and  Regulations 


17A.   Have  you  ever  worked  full  time  (30  hours  1.  Yea  _   2.  No. 
per  week  or  more)  for  6  months  or  more? 
IF  YES  TO  17A: 


B. 


Have  you  ever  worked  for  a  year  or   1.  Yes 2  .No 

more  in  any  dusty  job?  3. Does  Not  Apply  _ 

Specify  job/ industry Total  Years 

Worked  ___ 

Was  dust  exposure:   1.  Mild  2.  Moderate  

3 .  Severe  


C.   Have  you  even  been  «3q>osed  to  gas  or 
chemical  fiimes  in  your  work? 
Specify  job/ industry . 


1.  Yes 


2.  No 


Was  exposure: 


i. 
I 


Total  Years 
Worked  . 


Mild 


2.  Moderate 


3 .  Severe 


D.   What  has  been  your  usual  occupation  or  job- -the  one  you 
have  %irorked  at  the  longest? 


1.  Job  occupation 


2 .  Number  of  years  enqployed  in  this  occupation 

3 .  Position/ job  title  


4.  Business,  field  or  industry 


(Record  on  lines  the  years  in  which  you  have  worked  in  any   of 
these  industries,  e.g.  19C0-1969) 


Have  you  ever  worked: 
In  a  mine? . . . 


E. 
P. 

G. 
H. 
I. 

J- 
18. 


YES 
I— 1 


In  a  quarry? [ 1 

In  a  foundry? ....  1 [ 1 

In  a  pottery? [ ] 

In  a  cotton,  flax  or  henqp  mill? ......... . .•  ( ] 

With  asbestos? ( ] 

PAST  MRDICAL  HISTORY 


NO 

[— ] 
[_1 
[—J 
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YES    NO 
A.   DO  you  consider  yourself  to  be  in  good  health?    [_]   [__] 
If  "NO"  state  reason 


B. 


C. 


D. 


[— ]   (_1 


19. 
19A. 

20A. 


B 
C. 


Have  you  any  defect  of  vision? 

If  "YES"  state  nature  of  defect  . 

Have  you  any  hearing  defect?  .*......... 

If  "YES"  state  nature  of  defect 

Are  you  suffering  from  or  have  you  ever  suffered  from: 

a.   Epilepsy  (or  fits,  seizures,  convulsions)?   S   ^1 


f— ]   [__] 


[—1   [_1 


b.  Rheumatic  fever? 

c.  Kidney  disease? 

d.  Bladder  disease? 

e.  Diabetes? 
f>  Jaundice? 

CHEST  COLDS  AND  rWP.^J    ILLWP.fi.«^T^ff 

m«?^?Vi^®^  a  cold:  does  it  usually  go  to  you^  chest? 
(Usually  means  more  than  1/2  the  time) 

1.  Yes —  2.  No 3.  Don't  get  colds 

During  the  past  3  years,  have  you  had  any  chest 
illnesses  that  have  kept  you  off  work,  indoors  at 
home,  or  in  bed? 

1.  Yes 2.  No 

IP  YES  TO  20A:  — 

Did  you  produce  phlegm  with  any  of  these  chest  illnesses? 

I-  Yes 2.  No 3.  Does  Not  hpply    

In  the  last  3  years,  how  many  such  illnesses  with 
(increased)  phlegm  did  you  have  which  lasted  a  week  or 
more? 

Number  of  illnesses  No  such  illnesses  
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21. 


23  A. 
B. 
C. 


24A. 

B. 

C. 

D. 

25A. 


Did  you  have  any  lung  trouble  before  the  age  o£  16? 

1.  Yes 2.  No 


22 .   Have  you  ever  had  any  of  the  following? 

lA.  Attacks  of  bronchitis?  1.  Yes 

IF  YES  TO  lA: 
B.  Was  it  confirmed  by  a  doctor? 


2.  No. 


C.  At  what  age  was  your  first  attack? 

I 


1.  Yes 2.  No 

3 .  Does  Not  ^ply  _ 

Age  in  Years  

Does  Not  I^ly  . 


2A.  Pneumonia  (include  bronchopneuToonia)  ?  1.  Yes_  2.  No 
IF  YES  TO  2A: 

B.  Was  it  confirmed  by  a  doctor?      1.  Yes 2.  No 

3 .  Does  Not  ^ply  . 


C.  At  what  age  did  you  first  have  it? 

3A.  Hay  Fever?    j 
IF  YES  TO  3A: 
B.  Was  it  confirmed  by  a  doctor? 


C.  At  what  age  did  it  start? 

I 

Have  you  ever  had  chronic  bronchitis? 

IF  YES  TO  23A: 
Do  you  still  have  it? 

Was  it  confirmed  by  a  doctor? 


1 
3 


Age  in  Years  _ 
Does  Not  Apply  . 
Yes 2.  No 

Yes 2.  No 

Does  Not  i^ply  _ 

Age  in  Years  

Does  Not  Apply  _ 


Yes 


2.  No_ 


I 


D.  At  what  age  did  it  start? 


Have  you  ever  had  emphysema? 

IF  YES  TO  24A: 
Do  you  still  have  it? 


Was  it  confirmed  l^  a  doctor? 

I 

At  what  age  did  it  start? 


Have  you  ever  had  asthma? 
IF  YES  TO  25A: 


1.  Yes  2.  No 

3.  Does  Not  /^ply  . 

1.  Yes 2.  No__ 

3.  Does  Not  Apply  _ 

Age  in  Years  

Does  Not  i^ply  _ 

1.  Yes 2.  No 

1.  Yes 2.  No__ 

3.  Does  Not  Apply  _ 

1.  Yes 2.  No 

3 .  Does  Not  Apply  _ 

Age  in  Years  

Does  Not  Apply  _ 

1.  Yes___    2.  No 
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B.   Do  you  still  have  it? 


C.   Was  it  confirmed  by  a  doctor? 
D.    At  what  age  did  it  start? 

E.   If  you  no  longer  have  it,  at  what 


26 


A. 


B, 


Have  you  ever  had: 

Any  other  chest  illness? 

If  yes,  please  specify  _ 

Any  chest  operations? 

If  yes,  please  specify  __ 


1.  Yes 2.  No. 

3,  :»oes  Not  Apply 

1.  Yes 2.  No 

3.  Does  Not  Apply 

Age  in  Years 
Does  Not  Apply' 

age  did  it  stop? 

Age  stopped 
Does  Not  Apply" 


1.  Yes 


1.  Yes 


2.  No 


2.  No 


C.  Any  chest  injuries? 

If  yes,  please  specify 


1.  Yes 


2.  No 


27A.   Has  a  doctor  ever  told  you  that  you  had  heart  trouble? 

1.  Yes 2.  No 

IF  YES  TO  27A: 

B.   Have  you  ever  had  treatment  for  heart  trouble  in  the  past 
10  years?  ^ 

,  1 .  Yes 2 .  No 

3.  Does  Not  Apply  _ 

28A   Has  a  doctor  ever  told  you  that  you  had  high  blood 

pressure?  1.  Yes^    2.  No_ 

IF  YES  TO  28A: 
B.   Have  you  had  any  treatment  for  high  blood  pressure 
(hypertension  in  the  past  10  years? 

1.  Yes 2.  No 

3 .  Does  Not  ^ply  _ 

29.   When  did  you  last  have  your  chest  X-rayed? 
(Year) 


30.   Where  did  you  last  have  your  chest  X-rayed  <if  )cno%m) ? 


What  was  the  outcome? 


AMILY  HISTORY 


31.   Were  either  of  your  natural  parents  ever  told  by  a  doctor 
that  they  had  a  chronic  lung  condition  such  as: 

FATHER  MOTHER 

i.Yes  2.  No  3.  Don't  1.  Yes  2.  No  3.  Don't 

know.  know. 

Chronic  bronchitis? 


Emphysema? 

Asthma? 

L\mg  cancer? 

Other  chest  conditions? 


T 


F.   Is  parent  currently  alive? 


Please  Specify 


Age  if  Living 

Age  at  Death 

Don't  Know 


H. 


COUGH 


Please  specify  cause  of  death 


Age  if  LivizKf 
Age  at  Death 
Don't  Know 


32A.   Do  you  usually  have  a  cough?  (Count  cough  with  first  smoke 
or  on. first  going  out  of  doors.   Exclude  clearing    = 
of  throat.)  [If  no,  skip  to  question 
32C.] 

1.  Yes  2.  Ho 

32B.  Do  you  usually  cough  as  much  as  4  to  6  times  a  day  4  or 
taoT^e   days  out  of  the  week? 

1.  Yes  2.   No  


L 


C.  Do  you  usually  cough  at  all  on  getting  up  or  first  thing  in 
the  morning?     , 

I  1 .  Yes  2 .   No  

D.  Do  you  usually  cough  at  all  during  the  rest  of  the  day  or 
at  night?  1 .  Yes  _      2 .  No  __ 

IF  YES  TO  ANY  OF  ABOVE  {32A,  B,  C,  or  D) ,  ANSWER  THE  FOLLOWING. 
IP  NO  TO  ALL,  CHECK  DOES  NOT  APPLY  AND  SKIP  TO  NEXT  PAGE 
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E. 


P. 


33A. 


^n«2)i  ;??"*^ly  cp^arh  like  this  on  most  days  for  3 
consecutive  months  or  more  during  the  year? 

1-  Yes  _     2.  No  __ 
3.  Does  not  apply    

For  how  many  years  have  you  had  the  cough? 

Number  of  years    

Does  not  apply     


Do  you  usually  bring  up  phlegm  from  your  chest? 
swallowed  phlegm.)   (if  no,  skip  to  33C) 


1.  Yes  


2.  No  


B 


C. 


Do  you  usually  bring  up  phlegm  like  this  as  much  as  twice  a 
day  4  or  more  days  out  of  the  week?  * 

1.  Yes  __      2.  No  

??r.^^5!?''*^}^  ^u^""^   up  phlegm  at  all  on  getting  up  or 
first  thing  in  the  morning?  ^  "P  or 

1-  Yes 2.  No  

1 .  Yes  __     2 .   No  . 

FOlSwiS?:"^  ""^  "^  "^^"^  ^''^'  ^'  ^'  °^  °^'  ^SWER  THE 
IF  NO  TO  ALL,  CHECK  DOES  NOT  APPj.y  AND  SKIP  TO  3CA. 

^«f:^  Do. you  bring  up  phlegm  like  this  on  most  days  for  3 
consecutive  months  or  more  during  the  year? 

I-  Yes  2.   No  

3 .  Does  not  apply     

P.   For  how  many  years  have  you  had  trouble  with  phlegm? 

Number  of  years    

Does  not  apply     

EPISODES  OF  CODQH  Awn  PHJiFi^ 

34A.  Have  you  had  periods  or  episodes  of  (increased*)  cough  and 
phlegm  lasting  for  3  weeks  or  more  each  year? 
♦(For  persons  who  usually  have  cough  and/or  phlegm) 

1.  Yes  2.  No  

If  YES  TO  34A 
B.   For  how  long  have  you  had  at  least  1  such  episode  per  year? 
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35A. 


B. 


36A. 


B. 


C. 


D. 


Number  o£  years 
Does  not  apply 


2 
2 
2 


No  _ 
No  _ 
No  _ 


Does  your  chest  ever  sound  wheezy  or  whistling 

1.  When  you  have  a  cold?  1.  Yes  

2.  Occasionally  apart  from  colds?  1.  Yes 

3.  Most  dayd  or  nights?  1.  Yes  

IF  YES  TO  1,  2,  or  3  in  35A 
For  how  many  years  has  this  been  present? 

I         Number  of  years      

I  Does  not  apply        

Have  you  ever  had  an  attack  of  wheezing  that  has  made  you 
feel  short  of  breath? 

I  1 .  Yes  2 .  No  

IF  YES  TO  36A  ' 
How  old  were  you  when  you  had  your  first  such  attack? 

Age  in  years         

Does  not  apply       


Have  you  had  2  or  ipore  such  episodes? 

1 .  Yes  2 .  No  

3 .  Does  not  apply     


moi 


Have  you  ever  required  medicine  or  medicine  for  the(8e) 

attack (s)? 

1.  Yes  2.  No  

3. Does  not  apply      


BREATHLESSWESS 
37. 


If  disabled  from  walking  by  any  condition  other  than  heart 
or  lung  disease,  pXeasedescribe  and  proceed  to  question 
39A.  j 

Nature  of  condition  (s) ■  ^         


38A.  Are  you  troubled  by  shortness  of  breath  when  hurrying  on 
the  level  or  walking  up  a  slight  hill? 

1.  Yes  2.  No  

IF  YES  TO  3 8A 

B.  Do  you  have  to  walk  slower  than  people  of  your  age  on  the 
level  because  of  breathlessness? 

1.  Yes  __  ^    2.  No  
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C. 


D. 


E. 


3 .  Does  not  apply 

1  •  Yes 2 .  No  

^       3.  Does  not  apply     

S^rd«''/or''  ^*^f/°  «<^;P  for  breath  after  walking  about  100 
yards  (or     after  a  few  minutes)  on  the  level? 

1-  Yes 2.  No  

3.  E)oes  not  apply     

Are  you  too  breathless  to  leave  the  house  or  breathless  on 
dressing  or  climbing  one  flight  of  stairs?   ''^^^^^^^^s  ""^ 

1-   Yes  2.   No     

3.   Does  not  apply  


TOBAggQ  fiMny;|^f? 


39A. 


B. 


C. 


D. 


E. 


F. 


5  O. 


™S-^°*  ^y®"^  smoked  cigarettes?   (No  means  less  than  20 
?fao%S  '^^Sr^f^^^tes  or  12  oz.  of  tobacco  in  a  lifetime  or 
less  than  1  cigarette  a  day  for  1  year.) 

1FYESTO39A  '*  ^^^  -       ^  *  '^^  - 

Do  you  now  smoke  cigarettes  (as  of  one  month  age)? 

1.  Yes  2.  No  

3.  Does  not  apply     ^ 

"f![u?^*^.*'®"  ^°^  "^^^^   yo"  f ^^st  started  regular  cigarette 
smoking?  ;^ge  in  years         __ 

Does  not  apply       

If  you  have  stopped  smoking  cigarettes  con^letely,  how  o3d 
were  you  vrhen  you  stopped? 

Age  stoi^>ed  ___ 

Check  if  still  smoking  

Does  not  apply        

How  many  cigarettes  do  you  smoke  per  day  now? 

Cigarettes  per  day     

Does  not  apply        

On  the  average  of  the  entire  time  you  smoked,  how  many 

cigarettes  did  you  smoke  per  day? 

Cigarettes  per  day     

Does  not  apply        __ 

Do  or  did  you  inhale  the  cigarette  smoke? 

1 .  Does  not  apply      .^ 
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2.  Not  at  all  ~  ,^ 

3.  Slightly  «^ 

4 .  Moderately         

5.  Deeply  _„ 


40A.  Have  you  ever  smoked  a  pipe  regularly? 
(Yes  means  more  than  12  oz.  o£  tobacco 
in  a  lifetime.) 

.  1.  Yes 

IF  YES  TO  40A: 

PQR  PERSONS  WHO  HAVE  EVER  SMOKED  A  PIPE 

B.   1.  How  old  were  you  when  you  started  to 
smoke  a  pipe  regularly? 


/ 
2.  No 


Age 


2.   I£  you  have  stopped  smoking  a  pipe  completely,  how  old 
were  you  when  you  stopped? 

Age  stopped       . 

Check  if  still  smoking  pipe     ..^ 
Does  not  apply  __ 

C.  On  the  average  over  the  entire  time  you  smoked  a  pipe,  how 
much  pipe  tobacco  did  you  smoke  per  week? 

oz.  per  vreek 

(a  stsmdard  pouch  of  tobacco  contains  1  1/2  oz . ) 
Does  not  apply 

D .  How  much  pipe  tobacco  are  you  smoking  now? 

oz.  per  week  

Not  currently  smoking  a  pipe  

E.  Do  you  or  did  you  inhale  the  pipe  smoke? 

1.  Never  smoked   

2.  Not  at  all     

3.  Slightly      

4.  Moderately     

5.  Deeply        

41A.  Have  you  ever  smoked  cigars  regularly? 

1 .  Yes 2 .  No_„. 

(Yes  means  more  than  1  cigar  a  week  for  a 
year) 

IF  YES  TO  41A 


FOR  PERSONS  WHO  HAVE  EV^  SMOKED  CIGARS 


B.   1.  How  old  were  you  when  you  started 
smoking  cigars  regularly? 


Age  
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2.  If  you  have  stopped  smoking  cigars 
completely,  how  old  were  you  when 
you  stopped. 


Cc  On  the  average  over  the  entire  time  you 
smoked  cigars,  how  many  cigars  did  you 


Age  stopped 
Check  if  still 
smoking  cigars 
Does  not  apply 


Cigars  per  week 
Does  not  apply 


D. 


E. 


smoke  per  week? 

!!ol!!o"^^  cigars  are  you  smoking  per  week  Cigars  per  week 
'^^^^  Check  if  not 

smoking  cigars 
currently 

Do  or  did  you  inhale  the  cigar  smoke?  1 .  Never  smoked 

2.  Not  at  all 

3.  Slightly     Z 

4.  Moderately   ~ 
,5.  Deeply      ~ 


Signature 


Date 
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Part  2 
PERIODIC  MEDICAL  QUESTIONNAIRE 


1. 

2. 
3. 
4. 

5. 
6. 
7. 

8. 

9. 


NAME 


SOCIAL  SECURITY  # 
CLOCK  NUMBER 
PRESENT  OCCUPATION 
PLANT 


I 


ADDRESS 


TELEPHONE  NUMBER 


INTERVIEWER 


(Zip  Ccxie) 


10. 
11. 

^  12^. 
12  A. 


12B. 
12C. 


12D. 


DATE 


What  is  your  marital  status? 


1.  Single  4.  Separated/ 

2.  Married  Divorced  _ 

3.  Widowed  


OCCUPATIONAL  HISTORX 

In  the  past  year,  did  you  work    1.  Yes 

full  time  (30  hours  per  week 
or  more)  for  6  months  or  more? 


IF  YES  TO  12A: 


In  the  past  year,  did  you  work 
in  a  dusty  job? 


Was  cRist  exposure: 


In  the  past  year,  were  you 
exposed  to  gas  or  chemical 
fumes  in  your  work? 


2.  No 


1.  Yes  2 

3.  Does  Not  i^ply  _ 


No 


1.  Mild  2.  Moderate 

3.  Severe  


1.  Yes 


2.  No 
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12E.   Was  exposure: 


12F.   In  the  past  year, 
what  was  your: 


1-  Mild  2. Moderate 

3 .  Severe  


1.  Job/occupation?  

2.  Position/job  title? 


13. 
13  A. 


13B. 


14. 
14A, 


15A. 


15B 


RECENT  MEDICAL  HTSTnpv 

Do  you  consider  yourself  to 
be  in  good  health? 

If  NO,  state  reason    " 


Yes 


In  the  past  year,  have  you 
developed: 


No 


Epilepsy?  

Rheumatic  fever?    

Kidney  disease?     

Bladder  disease?    

Diabetes?  

Jaundice?         

Cauicer?  

CHEST  COLDS  AND  CHBfiT  ILLNESSES 

If  you  get  a  cold,  does  it  usually  go  to  your  chest? 
(Usually  means  more  than  1/2  the  time) 

1 


Yea   No 


Yes  2 .  No 

Don't  get  colds 


During  the  past  year,  have  you  had 
any  chest  illnesses  that  have  kept 
you  off  work,  indoors  at  home, 
or  in  bed? 


IF  YES  TO  ISA: 

Did  you  produce  phlegm  with  any 
of  these  chest  illnesses? 


1 
3 


Yes  2.  No 

Does  Not  Apply 


1.  Yes  2.  No 

3 .  Does  Not  Apply 


15C.   In  the  past  year,  how  many  such 

illnesses  with  (increased)  phlegm 
did  you  have  which  lasted  a  week 
or  more? 


Number  of  illnesses 
No  such   illnesses 
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16.    RESPIRATORY  SYSTEM 

In  the  past  year  have  you  had: 


Asthma 
Bronchitis 
Hay  Fever 
Other  Allergies 


Pneumonia 
Tuberculosis 
Chest  Surgery 
Other  Lung  Problems 
Heart  Disease 

Do  you  have: 


Frequent  colds 

Chronic  cough 

Shortness  of  breath 
when  walking  or 
climbing  one  flight 
or  stairs 


Do  you: 
Wheeze 
Cough  up  phlegm 


Ygg  gg  Wg  Further  Comment  on  Positive 

Answers 


Yeg  or  WQ  Further  Comment  on  Positive 

AnsiffcrB 


Ygg  or  No  Fttrthgr  Comment  on  fogitivc 

Angyera 
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Smoke  cigarettes 


Packs  per  day  How  many 

years  


Date 


Signature 


BILLING  CODE  4510-2»^ 


Appendix  E  to  §  1915.1001— 
interpretation  and  Ciassification  of 
Chest  Roentgenograms.  iMandatory 

(a)  Chest  roentgenograms  shall  be 
interpreted  and  classified  in  accordance  with 
a  professionally  accepted  classification 
system  and  recorded  on  a  Roentgenograph  ic 
Interpretation  Form.  'Form  CSD/NIOSH  (Ml 
2.8. 

(b)  Roentgenograms  shall  be  interpreted 
and  classified  only  by  a  B-reader.  a  board 
eligible/certified  radiologist,  or  an 
experienced  physician  with  known  expertise 
in  pneumoconioses. 

(c)  All  interpreters,  whenever  interpreting 
chest  roentgenograms  made  under  this 
section,  shall  have  immediately  available  for 
reference  a  complete  set  of  the  ILO-U/C 
International  Classification  of  Radiographs 
for  Pneumoconioses,  1980. 

Appendix  F  to  §  1915.1001— Work 
Practices  and  Engineering  Controls  for 
Class  I  Ast>est08  Operations  Non- 
Mandatory 

This  is  a  non-mandatory  appendix  to  the 
asbestos  standards  for  construction  and  for 
shipyards.  It  describes  criteria  and 
procedures  for  erecting  and  using  negative 
pressure  enclosures  for  Class  I  Asbestos 
Work,  when  NPEs  are  used  as  an  allowable 
control  method  to  comply  with  paragraph 
(g)(5)  (i)  of  this  section.  Many  small  and 
variable  details  are  involved  in  the  erection 
of  a  negative  pressure  enclosure.  OSHA  and 
most  participants  in  the  rulemaking  agreed 
that  only  the  major,  more  performance 
oriented  criteria  should  be  made  mandatory. 
These  criteria  are  set  out  in  piaragraph  (g)  of 
this  section.  In  addition,  this  appendix 
includes  these  mandatory  specifications  and 
procedures  in  its  guidelines  in  order  to  make 
this  appendix  coherent  and  helpful.  The 
mandatory  nature  of  the  criteria  which 
appear  in  the  regulatory  text  is  not  changed 
because  they  are  included  in  this  "non- 
mandatory"  appendix.  Similarly,  the 
additional  criteria  and  procedures  included 
as  guidelines  in  the  appendix,  do  not  become 
mandatory  because  mandatory  criteria  are 
also  included  in  these  comprehensive 
guidelines. 

In  addition,  none  of  the  criteria,  both 
mandatory  and  recommended,  are  meant  to 
specify  or  imply  the  need  for  use  of  patented 
or  licensed  methods  or  equipment. 
Recommended  specifications  included  in 
this  attachment  should  not  discourage  the 
use  of  creative  alternatives  which  can  be 
shown  to  reliably  achieve  the  objectives  of 
negative-pressure  enclosures. 


Requirements  included  in  this  appendix, 
cover  general  provisions  to  be  followed  in  all 
asbestos  jobs,  provisions  which  must  be 
followed  for  all  Class  I  asbestos  jobs,  and 
provisions  governing  the  construction  and 
testing  of  negative  pressure  enclosures.  The 
first  category  includes  the  requirement  for 
use  of  wet  methods.  HEPA  vacuums,  and 
immediate  bagging  of  waste;  Class  I  work 
must  conform  to  the  following  provisions: 

•  oversight  by  competent  person 

•  use  of  critical  barriers  over  all  openings 
to  work  area 

•  isolation  of  HV AC  systems 

•  use  of  impermeable  dropcloths  and 
coverage  of  all  objects  within  regulated  areas 

In  addition,  more  specific  requirements  for 
NPEs  include: 

•  maintenance  of  -0.02  inches  water 
gauge  within  enclosure 

•  manometric  measurements 

•  air  movement  away  from  employees 
performing  removal  work 

•  smoke  testing  or  equivalent  for  detection 
of  leaks  and  air  direction 

•  deactivation  of  electrical  circuits,  if  not 
provided  with  ground-fault  circuit 
interrupters. 

Planning  the  Project 

The  standard  requires  that  an  exposure 
assessment  be  conducted  before  the  asbestos 
job  is  begun  §  1915.1001(f)(1).  Information 
needed  for  that  assessment,  includes  data 
relating  to  prior  similar  jobs,  as  applied  to  the 
specific  variables  of  the  current  job.  The 
information  needed  to  conduct  the 
assessment  will  be  useful  in  planning  the 
project,  and  in  complying  with  any  reporting 
requirements  under  this  standard,  when 
significant  changes  are  being  made  to  a 
control  system  listed  in  the  standard,  [see 
paragraph  (k)  of  this  section],  as  well  as  those 
of  USEPA  (40  CFR  Part  61,  subpart  M).  Thus, 
although  the  standard  does  not  explicitly 
require  the  preparation  of  a  written  asbestos 
removal  plan,  the  usual  constituents  of  such 
a  plan,  i.e.,  a  description  of  the  enclosure,  the 
equipment,  and  the  procedures  to  be  used 
throughout  the  project,  must  be  determined 
before  the  enclosure  can  be  erected.  The 
following  information  should  be  included  in 
the  planning  of  the  system: 

A  physical  description  of  the  work  area; 

A  description  of  the  approximate  amount 
of  material  to  be  removed; 

A  schedule  for  turning  off  and  sealing 
existing  ventilation  systems; 

Personnel  hygiene  procedures; 

A  description  of  personal  protective 
equipment  and  clothing  to  worn  by 
employees; 

A  description  of  the  local  exhaust 
ventilation  systems  to  be  used  and  how  they 
are  to  be  tested: 


A  description  of  work  practices  to  be 
observed  by  employees; 

An  air  monitoring  plan;  i 

A  description  of  the  method  to  te  used  to 
transport  waste  material;  and      f 

The  location  of  the  dump  site.  I 

Materials  and  Equipment  Necessary  for 
Asbestos  Removal 

Although  individual  asbestos  removal 
projects  vary  in  terms  of  the  equipment 
required  to  accomplish  the  removal  of  the 
materials,  some  equipment  and  materials  are 
common  to  most  asbestos  removal 
operations. 

Plastic  sheeting  used  to  protea  horizontal 
surfaces,  seal  HVAC  openings  or  to  seal 
vertical  openings  and  ceilings  should  have  a 
minimum  thickness  of  6  mils.  Tape  or  other 
adhesive  used  to  attach  plastic  sheeting 
should  be  of  sufficient  adhesive  strength  to 
support  the  weight  of  the  material  plus  all 
stresses  encountered  during  the  entire 
duration  of  the  project  without  becoming 
detached  from  the  surface. 

Other  equipment  and  materials  which 
should  be  available  at  the  beginning  of  each 
project  are: 

— ^HEPA  Filtered  Vacuum  is  essential  for 
cleaning  the  work  area  after  the  asbestos  has 
been  removed.  It  should  have  a  long  hose 
capable  of  reaching  out-of-the-way  places, 
such  as  areas  above  ceiling  tiles,  behind 
pipes,  etc. 

— Portable  air  ventilation  systems  installed 
to  provide  the  negative  air  pressure  and  air 
removal  from  the  enclosure  must  be 
equipped  with  a  HEPA  filter.  The  number 
and  capacity  of  units  required  to  ventilate  an 
enclosure  depend  on  the  size  of  the  ar«a  to 
be  ventilated.  The  filters  for  these  systems 
should  be  designed  in  such  a  manner  that 
they  can  be  replaced  when  the  air  flow 
volume  is  reduced  by  the  build-up  of  dust  in 
the  filtration  material.  Pressure  monitoring 
devices  with  alarms  and  strip  chart  recorders 
attached  to  each  system  to  indicate  the 
pressure  differential  and  the  loss  due  to  dust 
buildup  on  the  filter  are  recommended. 
—Water  sprayers  should  be  used  to  keep  the 
asbestos  material  as  saturated  as  possible 
during  removal;  the  sprayers  will  provide 
a  fine  mist  that  minimizes  the  impact  of 
the  spray  on  the  material. 
— Water  used  to  saturate  the  asbestos 
containing  material  can  be  amended  by 
adding  at  least  15  milhliters  {V«  ounce)  of 
wetting  agent  in  1  liter  (1  pint)  of  water. 
An  example  of  a  wetting  agent  is  a  50/50 
mixture  of  polyoxyethylene  ether  and 
polyoxyethylene  polyglycol  ester. 
— Backup  power  supplies  are  recommended. 

especially  for  ventilation  systems. 
— Shower  and  bath  water  should  be  with 
rr.ixed  hot  and  cold  water  faucets.  Water 
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that  has  been  used  to  clean  personnel  or 
equipment  should  aither  be  filtered  or  be 
collected  and  discarded  as  asbestos  waste. 
Soap  and  shampoo  should  be  provided  to 
aid  in  removing  dust  from  the  workers' 
skin  and  hair. 

— See  paragraphs  (h)  and  (i)  of  this  section 
for  appropriate  mpiratory  protection  and 
protective  clothing. 

— See  paragraph  (k)  of  this  section  for 
required  signs  and  labels. 

Preparing  the  Work  Area 

Disabling  HVAC  Systems:  The  power  to  the 
heating,  ventilation,  and  air  conditioning 
systems  that  service  the  restricted  area  must 
be  deactivated  and  locked  off.  All  ducts, 
grills,  access  ports,  windows  and  verits  must 
be  sealed  off  with  two  layers  of  plastic  to 
prevent  entrainment  of  contaminated  air. 

Operating  HVAC  Systems  in  the  Restricted 
Area:  If  components  of  a  HVAC  system 
located  in  the  restricted  area  are  connected 
to  a  syatem  that  will  service  another  zone 
during  the  proiect,  the  portion  of  the  duct  in 
the  restricted  area  must  be  sealed  and 
pressurized.  Necessary  precautions  include 
caulking  the  duct  joints,  covering  all  cracks 
and  openings  with  two  layers  of  sheeting, 
and  pressurizing  the  duct  throughout  the 
duration  of  the  project  by  restricting  the 
return  air  flow.  The  power  to  the  fon 
supplying  the  positive  pressure  should  be 
locked  "cai"  to  prevent  pressure  loss. 

Sealing  ElevatorK  If  an  elevator  shaft  is 
located  in  the  restricted  area,  it  should  be 
either  shut  down  or  isolated  by  sealing  with 
two  layers  of  plastic  sheeting.  The  sheeting 
should  provide  enough  slack  to 
accommodate  the  pressure  changes  in  the 
shaft  without  breaking  the  air-tight  seal. 

Removing  Mobile  04>{ects:  All  movable 
objects  should  be  cleaned  and  removed  from 
the  work  area  before  an  enclosure  is 
constructed  unless  moving  the  objects  creates 
a  hazard.  Mobile  objects  will  be  assumed  to 
be  contaminated  and  should  be  either 
cleaned  with  amended  water  and  a  HEPA 
vacuum  and  then  removed  from  the  area  or 
wrapped  and  then  disposed  of  as  hazardous 
waste. 

Cleaning  and  Sealing  Surfaces:  After 
cleaning  with  water  and  a  HEPA  vacuum, 
surfaces  of  stationary  objects  should  be 
covered  with  two  layers  of  plastic  sheeting. 
The  sheeting  should  be  secured  with  duct 
tape  or  an  equivalent  method  to  provide  a 
tight  seal  around  the  object 

Bagging  Waste:  In  addition  to  the 
requirement  for  immediate  bagging  of  waste 
for  disposal,  it  is  further  recommended  that 
the  waste  material  be  double-bagged  and 
sealed  in  plastic  bags  designed  for  asbestos 
disposal.  The  begs  should  be  st^^ed  in  a 
waste  storage  area  that  can  be  controlled  by 
the  workers  conducting  the  removal.  Filters 
removed  from  air  haniUing  units  and  rubbish 
removed  from  the  area  are  to  be  begged  and 
handled  as  hazardous  waste. 

Constructing  the  Enclosure 

The  enclosure  should  be  constructed  to 
provide  an  air-tight  seal  around  ducts  and 
openings  into  existing  ventilation  systems 
and  around  penetrations  for  electrical 

juits,  telephone  wires,  water  lines,  drain 


pipes,  etc.  Enclosures  should  be  both  airtight 
and  watertight  except  for  those  openings 
designed  to  provide  entry  and/or  air  flow 
control. 

Size;  An  enclosure  should  be  the  minimum 
volume  to  encompass  all- of  the  working 
surfaces  yet  allow  unencumbered  movement 
by  the  workers),  provide  unrestricted  air 
flow  past  the  worker(s),  and  ensure  walking 
surfaces  can  be  kept  free  of  tripping  hazards. 

Shape:  The  enclosure  may  be  any  shape 
that  optimizes  the  flow  of  ventilation  air  past 
the  worker(s). 

Structujal  Integrity:  The  walls,  ceilings  and 
floors  must  be  supported  in  such  a  manner 
that  portions  of  the  enclosure  will  not  fall 
down  during  normal  use. 

Openings:  It  is  not  necessary  that  the 
structure  ie  airtight;  openings  may  be 
designed  to  direct  air  flow.  Such  openings 
should  be  located  at  a  distance  from  ap4ive 
removal  operations.  They  should  be  pesigned 
to  draw  air  into  the  enclosure  under^ll 
anticipated  circumstances.  In  the  event  that 
negative  pressure  is  lost,  they  should  be 
fitted  with  either  HEPA  filters  to  trap  dust  or 
automatic  trap  doors  that  prevent  dust  from 
escaping  tfie  enclosure.  Openings  for  exits 
should  be  controlled  by  an  airlock  or  a 
vestibule. 

Barrier  Supports;  Frames  should  be 
constructed  to  support  all  unsupported  spans 
of  sheeting. 

Sheeting;  Walls,  barriers,  ceilings,  and 
floors  should  be  lined  with  two  layers  of 
plastic  sheeting  having  a  thickness  of  at  least 
6  mil. 

Seams:  Seams  in  the  sheeting  material 
should  be  minimized  to  reduce  the 
possibilities  of  accidental  rips  and  tears  in 
the  adhesive  or  connections.  All  seams  in  the 
sheeting  should  overlap,  be  staggered  and  not 
be  located  at  comers  or  wall-to-  floor  joints. 
Areas  Within  an  Enclosiu^:  Each  enclosure 
consists  of  a  work  area,  a  decontamination 
area,  and  waste  storage  area.  The  work  area 
where  the  asbestos  removal  operations  occur 
should  be  separated  from  both  the  waste 
storage  area  and  the  contamination  control 
area  by  physical  curtains,  doors,  and/or 
airflow  patterns  that  force  any  airborne 
contamination  back  into  the  work  area. 

See  paragraph  (j)  of  §  1915.1001  for 
requirements  for  hygiene  facilities. 

During  egress  from  the  work  area,  each 
worker  should  step  into  the  equipment  room, 
clean  tools  and  equipment,  and  remove  gross 
contamination  from  clothing  by  wet  cleaning 
and  HEPA  vacuuming.  Before  entering  the 
shower  area,  foot  coverings,  head  coverings, 
hand  coverings,  and  coveralls  are  removed 
and  placed  in  impervious  bags  for  disposal 
or  cleaning.  Airline  connections  from  airline 
respirator*  with  HEPA  disconnects  and 
power  cables  from  piowered  air-jmrifying 
respirators  (PAPRs)  will  be  disconnected  just 
prior  to  eatering  the  shower  room. 

Establishing  Negative  Pressure  Within  the 
Enclosure 

Negative  Pressure:  Air  is  to  be  drawn  into 
the  encloture  under  all  anticipated 
conditions  and  exhausted  through  a  HEPA 
filter  for  24  hours  a  day  during  the  entire 
duration  of  the  project. . 

Air  Flow  Tests:  Air  flow  jsattems  will  be 
checked  before  removal  operations  begin,  at 


least  once  per  operating  shift  and  any  time 
there  is  a  question  regarding  the  int^ty  of , 
the  enclosure.  The  primary  test  for  air  flow 
is  to  trace  air  currents  with  smoke  tubes  or 
other  visual  methods.  Flow  checks  are  made 
at  each  opening  and  at  each  doorway  to 
demonstrate  that  air  is  being  drawn  into  the 
enclosure  and  at  each  worker's  position  to 
show  that  air  is  being  drawn  away  from  the 
breathing  zone. 

Monitoring  Pressure  Within  the  Enclosure: 
After  the  initial  air  flow  patterns  have  been 
checked,  the  static  pressure  must  be 
monitored  within  the  enclosure.  Monitoring 
may  be  made  using  manometers,  pressiue 
gauges,  or  combinations  of  these  devices.  It 
is  recommended  that  they  be  attached  to 
alarms  and  strip  chart  recorders  at  points 
identified  by  the  design  engineer. 

Corrective  Actions:  If  the  manometers  or 
pressure  gauges  demonstrate  a  reduction  in 
pressure  differential  below  the  required  level, 
work  should  cease  and  the  reason  for  the 
change  investigated  and  appropriate  changes 
made.  The  air  flow  patterns  should  be 
retesfed  before  work  begins  again. 

Pressure  Differential:  The  design 
parameters  for  static  pressure  differentials 
between  the  inside  and  outside  of  enclosures 
typically  range  from  0.02  to  0.10  inches  of 
water  gauge,  depending  on  conditions.  All 
zones  inside  the  enclosure  must  have  less 
pressure  than  the  ambient  pressure  outside  of 
the  enclosure  (-0.02  inches  water  gauge 
differential).  Design  specifications  for  the 
differential  vary  according  to  the  size, 
configuration,  and  shape  of  the  enclosure  as 
well  as  ambient  and  mechanical  air  pressure 
conditions  around  the  enclosure. 

Air  Flow  Patterns:  The  flow  of  air  past  each 
worker  shall  be  enhanced  by  positioning  the 
intakes  and  exhaust  ports  to  remove 
contaminated  air  from  the  worker's  breathing 
zone,  by  positioning  HEPA  vacuum  cleaners 
to  draw  air  from  the  worker's  breathing  zone, 
by  forcing  relatively  uncontaminated  air  past 
the  worker  toward  an  exhaust  port,  or  by 
using  a  combination  of  methods  to  reduce  the 
worker's  exposure. 

Air  Handling  Unit  Exhaust:  The  exhaust 
plume  from  air  handling  units  should  be 
located  away  from  adjacent  personnel  and 
intakes  for  HVAC  systems. 

Air  Flow  Volume:  The  air  flow  volume 
(cubic  meters  per  minute)  exhausted 
(removed)  from  the  workplace  must  exceed 
the  amount  of  makeup  air  supplied  to  the 
enclosure.  The  rate  of  air  exhausted  from  the 
enclosure  should  be  designed  to  maintain  a 
negative  pressure  in  the  enclosure  and  air 
movement  past  each  worker.  The  volume  of 
air  flow  removed  from  the  enclosure  should 
replace  the  volume  of  the  container  at  every 
5  to  15  minutes.  Air  flow  volume  will  need 
to  be  relatively  high  for  large  enclosures, 
enclosures  with  awkward  shapes,  enclosures 
with  multiple  openings,  and  operations 
employing  several  workers  in  the  enclosure. 

Air  Flow  Velocity:  At  each  opening,  the  air 
flow  velocity  must  visibly  "dn^"  air  into  the 
enclosure.  The  velocity  of  air  flow  withiiMhe 
enclosure  must  be  adequate  to  mnove 
airborne  contamination  from  each  worker's 
breathing  zone  without  disturbing  the 
asbestos-containing  material  on  surfaces. 

Airlocks:  Airlocks  are  mechanisms  on 
doors  and  curtains  that  control  the  air  flow 
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patterns  in  the  doorways.  If  air  flow  occurs, 
the  patterns  through  doorways  must  he  such 
that  the  air  flows  toward  the  inside  of  the 
enclosure.  Sometimes  vestibules,  double 
doors,  or  double  curtains  are  used  to  prevent 
air  movement  through  the  doorways.  To  use 
a  vestibule,  a  worker  enters  a  chamber  by 
opening  the  door  or  curtain  and  then  closing 
the  entry  before  opening  the  exit  door  or 
curtain. 

Airlocks  should  be  located  between  the 
equipment  room  and  shov/er  room,  between 
the  shower  room  and  the  clean  room,  and 
between  the  waste  storage  area  and  the 
outside  of  the  enclosure.  The  air  flow 
between  adjacent  rooms  must  be  checked 
using  nnoke  tubes  or  other  visual  tests  to 
ensure  the  flow  patterns  draw  air  toward  the 
work  area  writhout  producing  eddies. 

Monitoring  for  Airborne  Concentrations 

In  additimi  to  the  breathing  zone  samples 
taken  as  outlined  in  paragraph  (()  of 
§  1915.1001 ,  samples  of  air  should  be  taken 
to  demonstrate  the  integrity  of  the  enclosure, 
the  cleanliness  of  the  clean  room  and  shower 
area,  and  the  efiectiveness  of  the  HEPA  filter. 
If  the  clean  room  is  shown  to  be 
contaminated,  the  room  must  be  relocated  to 
an  uncontaminated  area. 

Samples  taken  near  the  exhaust  of  portable 
ventilation  systems  must  be  done  with  care. 

General  Work  Practices 

Preventing  dust  dispersicHi  is  the  primary 
means  of  controlling  the  spread  of  asbestos 
within  the  enclosure.  Whenever  practical,  the 
point  of  removal  should  be  isolated, 
enclosed,  covered,  or  shielded  from  the 
workers  in  the  area.  Waste  asbestos 
containing  materials  must  be  bagged  during 
or  immediately  after  removal;  the  material 
must  remain  saturated  until  the  waste 
container  is  sealed. 

Waste  material  with  sharp  points  or 
comers  must  be  placed  in  hard  air-tight 
containers  rather  than  bags. 

Whenever  possible,  laige  components 
should  be  sealed  in  plastic  sheeting  and 
removed  intact 

Bags  or  containers  of  waste  will  be  moved 
to  the  waste  holding  area,  washed,  and 
wrapped  in  a  bag  with  the  appropriate  labels. 

Cleaning  the  Work  Area 

Surfaces  within  the  work  area  should  be 
kept  free  of  visible  dust  and  debris  to  the 
extent  feasible.  Whenever  visible  dust 
app>ears  on  surfaces,  the  surfaces  within  the 
enclosure  must  be  cleaned  by  wiping  with  a 
wet  sponge,  brush,  or  cloth  and  then 
vacuumed  with  a  HEPA  vacuum. 

All  surfaces  %v!thin  the  enclosure  should  be 
cleaned  before  the  exhaust  ventilation  system 
is  deactivated  and  the  enclosure  is 
disassembled.  An  approved  encapsulate  may 
ba  sprayed  qnto  areas  after  the  visible  dust 
h^  been  removed. 


Appendix  G  to  §  1915.1001  [Reaerved] 

Appendix  H  to  §  1915.1001— Substance 
Technical  Information  for  Asbestos. 
Non-Mandatory 

/.  Substance  Identification 

A.  Substance:  "Asbestos"  is  the  name  of  a 
class  of  magnesium-silicate  minerals  that 
occur  in  fibrous  fami.  Minerals  that  are 
included  in  this  group  are  chrysotile, 
crocidolite,  amosite,  anthophyllite  asbestos, 
tremolite  asbestos,  and  actinoiite  asbestos. 

B.  Asbestos  is  and  was  used  in  the 
manufacture  of  heat-resistant  clothing, 
automotive  brake  and  clutch  linings,  and  a 
variety  of  building  materials  Including  floor 
tiles,  roofing  felts,  ceiling  tilu,  asbestos- 
cement  pipe  and  sheet,  uid  fire-resistant 
drywalL  Asbestos  is  also  preaent  in  pipe  and 
boiler  insulation  materials  and  in  sprayed-on 
materials  located  on  beams,  in  crawlspaces, 
and  between  walls. 

C  The  potential  (or  an  asbestos-containing 
product  to  nieeae  breathable  fibers  depends 
largely  on  its  degree  of  friability.  Friable 
means  that  the  material  can  be  crumbled 
with  hand  pressure  and  is  dierefeie  likely  to 
emit  fibers.  The  fibrous  flufiy  sprayed-on 
materials  used  far  fireproofing,  insulation,  or 
sound  proofing  are  considered  to  be  friable, 
and  they  readily  release  airborne  fiben  if 
disturbed.  Materials  such  as  vinyl-ad>estos 
floor  tile  or  roofing  felt  are  considered  non- 
friable  if  intact  and  generally  do  not  onit 
airborne  fibois  unless  subjected  to  canHing^ 
sawing  and  other  aggressive  operations. 
Asbestos— cement  pipe  or  sheet  can  emit 
airborne  fibers  if  tlw  materials  are  cut  or 
sawed,  or  if  they  are  broken. 

D.  Permissible  exposure:  Exposure  to 
airborne  asbestos  fibers  may  not  exceed  0.1 
fibers  per  cubic  centimeter  of  air  (0.1  f/cc) 
averaged  over  the  a-hour  workday,  and  1 
fiber  per  cubic  centimeter  of  air  (1.0  Ucc) 
averaged  over  a  30  minute  work  period. 

n.  Health  Hazard  Data 

A.  Asbestos  can  cause  disabling  respiratory 
disease  and  various  types  of  cancers  if  the 
fibers  are  inhaled.  Inhaling  or  ingesting  fibers 
from  contaminated  clothing  or  skin  can  also 
result  in  thesn  diseases.  The  symptoms  of 
these  diseases  generally  do  not  appear  for  20 
or  more  years  after  initial  exposure. 

B.  Exposure  to  asbestos  h^  been  shown  to 
cause  lung  cancer,  mesothelioma,  and  cancer 
of  the  stomach  and  colon.  Mesothelioma  is  a 
rare  cancer  of  the  thin  membrane  lining  of 
the  chest  and  abdomen.  Symptoms  of 
mesothelioma  include  shortness  of  breath, 
pain  in  the  walls  of  the  chest,  and/or 
abdominal  pain. 

UI.  Respirators  and  Protective  Clothing 

A.  Respirators:  You  are  required  to  wear  a 
respirator  when  performing  tasks  that  resuh 
in  asbestos  exposure  that  exceeds  the 
permissible  exposure  limit  (PEL)  of  0.1  f/cc 
and  when  performing  certain  desi^iated 
operations.  Air-purifying  respirators 
equipped  -with  a  hi^-efficiency  paniculate 
air  (HEPA)  filter  can  be  used  where  airborne 
asbestos  fiber  concentrations  do  not  exceed 
1.0  fee;  odierwisa,  more  protective 
respirators  such  as  air-supplied,  positive- 


pressure,  full  fecepiece  respirators  must  be 
used.  Disposable  respirators  or  dust  masks 
are  not  permitted  to  be  used  for  asbestos 
work.  For  effective  protection,  respirators 
must  fit  your  fece  and  bead  snugly.  Your 
employer  is  required  to  conduct  fit  test  when 
you  are  first  assigned  a  respirator  and  every 
6  months  thereafter.  Respirators  should  not 
be  loosened  or  removed  in  work  situations 
where  their  use  is  required. 

B.  Protective  Clothing:  You  are  required  to 
wear  protective  clothing  in  work  areas  where 
asbestos  fiber  concentrations  exceed  the 
permissible  exposure  limit  (PEL)  of  0.1  f^cc 

IV.  Disposal  Procedures  and  Oean-up 

A.  Wastes  that  are  generated  by  processes 
where  asbestos  is  present  include: 

1.  Empty  asbestos  shipping  containers. 

2.  Process  wastes  such  as  cuttings. 
trimmings,  or  reject  materials. 

3.  Housekeeping  waste  from  wet-sweepii^ 
or  HEPA-vacuuming. 

4.  Asbestos  fireproofing  or  insulating 
material  that  is  removed  &x>m  buildings. 

5.  Asbestos-containing  building  products 
removed  during  building  renovatioo  or 
demolitioa. 

6.  Contaminated  disposable  protective 
clothing. 

B.  Empty  shipping  bags  can  be  flattened 
under  exliaust  hoods  and  pecked  into  airtight 
containera  far  disposal.  Empty  shippii^ 
drums  are  difficult  to  clean  and  should  be 
sealed. 

C  Vacuum  bags  or  disposable  paper  filters 
should  not  be  cleaned,  but  should  be  sprayed 
with  a  fine  water  mist  and  placed  into  a 
labeled  waste  container. 

D.  I^rocess  waste  and  housekeeping  traste 
should  be  wetted  with  water  or  a  mixture  of 
water  and  surfactant  prior  to  packaging  in 
disposable  containers. 

E.  Asbestos-containing  material  that  if 
removed  fixMn  buildings  must  be  disposed  of 
in  leak-tight  6-nul  plastic  b^,  plastic-lined 
cardboard  containers,  or  plastic-lined  metal 
containers.  These  wastes,  which  are  removed 
while  wet,  should  be  sealed  in  containers 
before  they  dry  out  to  minimi^)  the  release 
of  asbestos  fibers  during  handling. 

V.  Access  to  Information 

A.  Each  year,  your  emploj-er  is  n^iuired  to 
inform  you  of  the  information  contained  in 
this  standard  and  appendices  for  asbestos.  In 
addition,  your  employer  must  instruct  you  in 
the  proper  work  practices  for  handling 
asbestos-containing  materials,  and  the  correct 
use  of  protective  equipment. 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  asbestos. 
Your  employer  must  treat  exposure  to 
thermal  system  insulation  and  sprayed-on 
and  trowled-on  surfacing  material  as  asbestos 
exposure,  unless  results  of  laboratory- 
analysis  show  that  the  material  does  not 
contain  asbestos.  You  or  your  representative 
has  the  right  to  observe  employee 
measurements  and  to  record  the  results 
obtained.  Your  employer  is  required  to 
inform  you  of  your  exposure,  and,  if  you  are 
exposed  above  the  permissible  exposure 
limit,  he  or  she  Is  required  to  inform  you  of 
the  actions  that  are  being  taken  to  reduce 
your  exposure  to  within  the  permissible 
limit 
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C  Your  employer  is  required  to  keep 
records  of  your  exposoras  and  medical 
examinations.  TbsM  exposure  records  must 
be  kept  Cor  at  least  thirty  (30)  years.  Medical 
records  must  be  kept  for  the  period  of  your 
employment  plus  thirty  (30)  years. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  your 
physician  or  designated  representative  upon 
your  written  request 

Appendix  I  to  §  1915.1001-Medical 
Surv«Hlanoe  Guidelines  for  Asbestos, 
Non-IAandatory 

I.  Route  of  Entry 
Inhalation,  ingestion. 

n.  Toxicology 

Qinical  evidence  of  the  adverse  effects 
associated  with  exposure  to  asbestos  is 
present  in  the  form  of  several  well- 
conducted  epidemiological  studies  of 
occupationally  exposed  workers,  family 
contacts  of  workers,  and  persons  living  near 
asbestos  mines.  These  studies  have  shown  a 
definite  association  between  exposure  to 
asbestos  and  an  increased  incidence  of  lung 
cancer,  pleural  and  peritoneal  mesothelioma, 

Cittrolntestlnal  cancer,  and  asbestosis.  The 
tter  is  a  disabling  fibrotic  limg  disease  that 
is  caused  only  by  exposure  to  asbestos. 
Exposure  to  adwstos  has  also  been  associated 
with  an  increased  incidence  of  esophageal, 
kidney,  laryngeal,  pharyngeal,  and  buccal 
cavity  cancers.  As  with  otiber  known  chronic 
occupational  diseases,  disease  associated 
with  asbestos  generally  appears  about  20 
years  following  the  first  occurrence  of 
exposure:  There  are  no  known  acute  effects 
associated  with  exposure  to  asbestos. 

Epidemiological  studies  indicate  that  the 
risk  of  lung  cancer  among  exposed  workers 
who  smoke  cigarettes  is  greatly  increased 
over  the  risk  of  lung  cancer  among  non- 
exposed  smokers  or  exposed  nonsmokers. 
These  studies  suggest  that  cessation  of 
smoking  will  reduce  the  risk  of  lung  cancer 
for  a  person  exposed  to  asbestos  but  will  not 
reduce  it  to  the  same  level  of  risk  as  that 
existing  for  an  exposed  worker  who  has 
never  smoked. 

m.  Signs  and  Symptoms  of  Exposure  Related 
Disease 

The  signs  and  symptoms  of  lung  cancer  or 
gastrointestinal  cancer  induced  by  exposure 
to  asbestos  are  not  unique,  except  that  a  chest 
X-ray  of  an  exposed  patient  with  lung  cancer 
may  show  pleural  plaques,  pleural 
calcification,  or  pleural  fibrosis.  Symptoms 
characteristic  of  mesothelioma  include 
shortness  of  breath,  pain  in  the  walls  of  the 
chest,  or  abdominal  pain.  Mesothelioma  has 
a  much  longer  latency  period  compared  with 
lung  cancer  (40  years  versus  15-20  years), 
and  mesothelioma  is  therefore  more  likely  to 
be  found  among  workers  who  were  first 
exposed  to  asbwtos  at  an  early  age. 
Mesothelioma  is  always  fatal. 

Asbestosis  is  pulmonary  fibrosis  caused  by 
the  accumulation  of  asbestos  fibers  in  the 
lungs.  Symptoms  Include  shormess  of  breath, 
coughing,  fotigue,  and  vague  fiselings  of 
sickness.  Whan  the  fibrosis  worsens, 
shortness  of  breath  occurs  even  at  rest.  The 


diagnosis  of  asbestosis  is  based  on  a  history 
of  expoaure  to  asbestos,  the  presence  of 
characteristics  radiologic  changes,  end- 
inspiratory  crackles  (rales),  and  other  clinical 
feature*  of  fibrosing  lung  disease.  Pleural 
plaques  and  thickening  are  observed  on  X- 
rays  taken  during  the  early  sates  of  the 
disease.  Asbestosis  is  often  a  progressive 
disease  even  inine  absence  of  continued 
exposuie,  altheijigh  this  appears  to  be  a 
highly  bdividijalized  characteristic.  In 
severe  cases,  death  may  be  caused  by 
respiratory  or  cardiac  failure. 

IV.  Surfeillance  and  Preventive 
Considtrations 

As  noted  above,  exposure  to  asbestos  have 
been  linked  to  an  increased  risk  of  lung 
cancer,  mesothelioma,  gastrointestinal 
cancer,  and  asbestosis  among  occupationally 
exposed  workers.  Adequate  screening  tests  to 
determine  an  employee's  potential  for 
developing  serious  chronic  diseases,  such  as 
a  cancer,  from  exposure  to  asbestos  do  not 
presently  exist.  However,  some  tests, 
particularly  chest  X-rays  and  pulmonary 
functio*  tests,  may  indicate  that  an  employee 
has  been  overexposed  to  asbestos  increasing 
his  or  her  risk  of  developing  exposure  related 
chronic  diseases.  It  is  important  for  the 
physician  to  become  fomiliar  with  the 
operatiag  conditions  in  which  occupational 
exposuie  to  asbestos  is  likely  to  occur.  This 
is  particularly  important  in  evaluating 
medical  and  work  histories  and  in 
conducting  physical  examinations.  When  an 
active  employee  has  been  identified  as 
having  l>een  overexposed  to  asl)esto8 
measures  taken  by  the  employer  to  eliminate 
or  mitigate  further  exposure  should  also 
lower  the  risk  of  serious  long-term 
consequences. 

The  employer  is  required  to  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed  to 
asbestos  at  or  above  the  permissible  exposure 
limits  (0.1  fiber  per  cubic  centimeter  of  air) 
for  30  or  more  days  per  year  and  for  all 
employees  who  are  assigned  to  wear  a 
negative-pressure  respirator.  All 
examinations  and  procedures  must  be 
perfomaed  by  or  under  the  supervision  of 
licensed  physician  at  a  reasonable  time  and 
place,  aod  at  no  cost  to  the  employee. 

Although  broad  latitude  is  given  to  the 
physician  in  prescribing  specific  tests  to  be 
included  in  the  medical  surveillance 
program,  OSHA  requires  inclusion  of  the 
following  elements  in  the  routine 
examination, 

(i)  Medical  and  work  histories  with  special 
emphasis  directed  to  symptoms  of  the 
respiratory  system,  cardiovascular  system, 
and  digestive  tract. 

(ii)  Completion  of  the  respiratory  disease 
questionnaire  contained  in  Appendix  D  to 
this  section. 

(iii)  A  physical  examination  including  a 
chest  roentgenogram  and  puhnonaiy  function 
test  that  include  measurement  of  the 
employee's  forced  vital  capacity  (FYC)  and 
forced  expiratory  volume  at  one  second 
(FEV,). 

(iv)  Any  laboratory  or  other  test  that  the 
examining  physician  deems  by  sound 
medical  practice  to  be  necessary. 


The  employer  is  required  to  xaaike  the 
prescribed  tests  available  at  feast  annually  to 
those  employees  covered; more  often  than 
specified  if  recommended  by  the  examining 
physician;  and  upon  termination  of 
employment. 

The  employer  is  required  to  (Movide  the 
physician  with  the  following  information:  A 
copy  of  this  standard  and  appendices;  a 
description  of  the  employee's  duties  as  they 
relate  to  asbestos  exposure;  the  employee's 
representative  level  of  exposure  to  asbestos; 
a  description  of  any  personal  protective  and 
respiratory  equipment  used;  and  information 
from  previous  medical  examinations  of  the 
affected  employee  that  is  not  otherwise 
available  to  the  physician.  Making  this 
information  available  to  the  physician  will 
aid  in  the  evaluatioQ  of  the  employee's  health 
in  relation  to  assigned  duties. and  fitness  to 
wear  personal  protective  equipment,  if 
required. 

The  employer  is  required  to  obtain  a 
written  opinion  from  the  examining 
physician  containing  the  results  of  the 
medical  examination;  thejphysician's 
opinion  as  to  whether  the  employee  has  any 
detected  medical  conditions  that  would  place 
the  employee  at  an  increased  risk  of 
exposure-related  disease;  any  recommended 
limitations  on  the  employee  m  on  the  use  of 
personal  protective  equipment;  and  a 
statement  that  the  employee  has  been 
informed  by  the  physician  of  the  results  of 
the  medical  examination  and  of  any  medical 
conditions  related  to  asbestos  exposure  that 
require  further  explanation  or  treatment.  This 
written  opinion  must  not  reveal  specific 
findings  or  diagnoses  unrelated  to  exposvu« 
to  asbestos,  and  a  copy  of  the  opinion  must 
be  provided  to  the  affected  employee. 

Appendix  J  to  §  1915.1001— Smoking 
Cessation  Progrwn  Information  for 
Asbestos— Non-Mandatory 

The  following  organizations  provide 
smoking  cessation  information. 

1.  The  National  Cancer  Institute  operates  a 
toll-free  Cancer  Information  Service  (CIS) 
with  trained  personnel  to  help  you.  Call  1- 
BOO-t-CANCER"  to  reach  Uie  QS  office 
serving  yoiur  area,  or  write:  Office  of  Cancer 
Communications,  National  Cancer  Institute, 
National  Institutes  of  Health,  Building  31, 
Room  10A24.  Bethesda,  Maryland  20892. 

2.  American  Cancer  Society,  3340 
Peachtree  Road,  N.E.,  Atianta,  Georgia  30026, 
(404)  320-3333. 

The  American  Cancer  Society  (ACS)  is  a   • 
voluntary  organization  composed  of  58 
divisions  and  3,100  local  units.  Through 
"The  Great  American  Smokeout"  in 
November,  the  annual  Cancer  Crusade  in 
April,  and  nimierous  educational  materials, 
ACS  helps  people  learn  about  the  health 
hazards  of  smoking  and  become  successful 
ex-smokers. 

3.  American  Heart  Association,  7320 
Greenville  Avenue,  Dallas,  Texas  75231, 
(214)  750-5300. 

The  American  Heart  Association  (AHA)  is 
a  voluntary  organization  with  130,000 
members  (physicians,  scientists,  and 
laypersons)  in  55  state  and  regional  groups. 
AHA  produces  a  variety  of  publications  and 
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audiovisual  materials  about  the  effects  of 
smoking  on  the  heart.  AHA  also  has 
developed  a  guidebook  for  incorporating  a 
weight-control  component  into  smoking 
cessation  programs. 

4.  Anterican  Lung  Association,  1740 
Broadway,  New  York,  New  Yoi^t  10019.  (212J 
245-«000. 

A  voluntary  oiganization  of  7.500  members 
(physicians,  nurs«,  and  laypersons),  the 
American  Uiog  Association  (ALA)  conducted 
numerous  public  information  programs  about 
the  health  effects  of  smoking.  ALA  has  59 
state  and  85  local  units.  The  oiganization 
actively  supports  legislation  and  information 
caimpaigns  for  non-smokers'  rights  and 
provides  help  for  smokers  who  want  to  quit, 
for  example,  through  "Freedom  From 
Smoking."  a  self-help  smoking  cessation 
program. 

5.  Office  on  Smoking  and  Health,  U.S. 
Department  of  Health  and  Human  Services 
5600  Fishers  Lane,  Park  Building.  Room  110, 
Rockville,  Maryland  20857. 

The  Office  on  Smoking  and  Health  (OSHA) 
is  the  Department  of  Health  and  Human 
Services'  lead  agency,  in  smoking  control. 
OSHA  has  sponsored  distribution  of 
publications  on  smoking-reUted  topics,  such 
as  free  flyers  on  relapse  after  initial  quitting, 
helping  a  friend  or  bmily  member  quit 
smoking,  the  health  hazards  of  smoking,  and 
the  effects  of  parental  smoking  on  teenagers. 

*ln  Hawaii,  on  Dahu  call  524-1234  (call 
collect  from  neighboring  islands), 

Spanish-speaking  sta^  members  are 
available  during  daytime  hours  to  callers 
from  the  following  areas:  California,  Florida, 
Georgia.  Illinois.  New  Jersey  (area  code  201), 
New  York,  and  Texas.  Consult  your  local 
telephone  directory  for  listings  of  local 
chapters. 

Appendix  K  to  §191S.1001~Polarized 
Light  MHcroeeopy  of  A8besto»-Non- 
Mandatory) 

Method  number:  ID-191 
Matrix:  Bulk 

Collection  Procedure 

Collect  approximately  1  to  2  grams  of  each 
type  of  material  and  place  into  separate  20 
mL  scintillation  vials. 

Analytical  Procedure 

A  portion  of  each  separate  phase  is 
analyzed  by  gross  examination,  phase-polar 
examination,  and  central  stop  dispersion 
microscopy. 

Commercial  manufacturers  and  products 
mentioned  in  this  method  are  for  descriptive 
use  only  and  do  not  constitute  endorsements 
by  USDOL-OSHA.  Similar  products  from 
other  sources  may  be  substituted. 

i.  Introduction 

This  method  describes  the  collection  and 
analysis  of  asbestos  bulk  materials  by  light 
microscopy  techniques  including  phase- 
polar  illumination  and  central-stop 
dispersion  microscopy.  Some  terms  unique 
to  asbestos  analysis  are  defined  below: 

Atnphibole:  A  femily  of  minerals  whose 
cr>'stals  are  fbnned  by  long,  thin  units  which 
have  two  thin  ribbons  of  double  chain 
silicate  with  a  bnicite  ribbon  in  between.  The 


shape  of  each  unit  is  similar  to  an  "I  beam". 
Minerals  important  in  asbestos  analysis 
include  cummingtonite-grunerite, 
.  crocidolite,  tremolite-  actinolite  and 
anthophyllite. 

Asbestos;  A  term  for  naturally  occurring 
fibrous  minerals.  Asbestos  includes 
chrysotile,  cummingtonite-grunerite  asbestos 
(amosite).  anthophyllite  astestos,  tremolite 
asbestos,  crocidolite,  actinolite  asbestos  and 
any  of  these  minerals  which  have  been 
chemically  treated  or  altered.  The  precise 
chemical  formulation  of  each  Species  varies 
with  the  location  from  which  it  was  mined. 
Nominal  compositions  are  listed: 

Chtysotile Mg,Si20j(OH)4 

Crocidolite  (Riebeckite  asbestos) 

- NazFe,^ "  FejJ  *  Si«022(OH)i 

Cummingtonite-Grunerite  asbestos 

(Amosite) (MgJ?e)7SiKOii(OH)2 

Tremolite-Actinolite  asbestos 

Ca2(MgJ'e),Si,0>2(OH), 

Anthophyllite  asbestos  .„(MgJ^e)7Si(022(OH)2 

Asbestos  Fiber:  A  fiber  of  asbestos  meeting 
the  criteria  for  a  fiber.  (See  section  3.5.) 

Aspect  Ratio:  The  ratio  of  the  length  of  a 
fiber  to  its  diameter  usually  defined  as 
"length  :  width",  e.g.  3:1. 

Brucite:  A  sheet  mineral  with  the 
composition  Mg(OH)2. 

Central  Stop  Dispersion  Staining 
{microscope):  This  is  a  dark  field  microscope 
technique  that  images  particles  using  only 
light  refracted  by  the  particle,  excluding  light 
that  travels  through  the  particle  unrefracted. 
This  is  usually  accomplished  with  a 
McCrone  objectix-e  or  other  arrangement 
which  places  a  circular  stop  with  apparent 
aperture  equal  to  the  objective  aperture  in  the 
back  focal  plane  of  the  microscope. 

Cleavage  FrogoKnts:  Mineral  particles 
formed  by  the  comminution  of  minerals, 
especially  those  characterized  by  relatively 
parallel  sides  and  moderate  aspect  ratio. 

Differential  Counting:  The  term  applied  to 
the  practice  of  excluding  certain  kinds  of 
fibers  from  a  phase  contrast  asbestos  count 
because  they  are  not  asbestos. 

Fiber  A  particle  longer  than  or  equal  to  5 
pia  with  a  length  to  width  ratio  greater  than 
or  equal  to  3:1.  This  may  include  cleavage 
fragments,  (see  section  3.5  of  this  appendix). 

Phase  Contrast;  Contrast  obtained  in  the 
microscope  by  causing  light  scattered  by 
small  particles  to  destructively  interfere  with 
unscattered  light,  thereby  enhancing  the 
visibility  of  very  small  particles  and  particles 
with  very  low  intrinsic  contrast. 

Phase  Contrast  Micrxfscope:  A  microscope 
configured  with  a  phase  mask  pair  to  create 
phase  contrast.  The  technique  which  uses 
this  is  called  Phase  Contrast  Microscopy 
(PCM). 

Phase-Polar  Analysis:  This  is  the  use  of 
polarized  light  in  a  phase  contrast 
-microscope.  It  is  used  to  see  the  same  size 
fibers  that  are  visible  in  air  filter  analysis. 
Although  fibers  finer  thin  1  pia  are  visible, 
analysis  of  these  is  inferred  frxnn  analysis  of 
larger  bundles  that  are  usually  present. 

Phase-Polar  Microscope:  The  phase-polar 
microscope  is  a  phase  contrast  micibscope 
which  has  an  analyzer,  a  polarizer,  a  first 
order  red  plate  and  a  rotating  phase 
condenser  all  in  place  so  that  the  polarized 
light  image  is  enhanced  by  phase  contrast. 


Sealing  Encapsulaia:  This  is  a  product 
which  can  be  applied,  preferably  by  spraying, 
onto  an  asbestos  surface  which  will  sral  the 
surfece  so  that  fibers  cannot  be  released. 

Serpentine:  A  mineral  family  consisting  of 
minerals  with  the  general  composition 
Mgj(Si205(OH)4  having  the  magnesium  in 
brucite  fa3rBr  over  a  silicate  layer.  Minerals 
important  in  a^>estos  analysis  included  in 
this  family  are  chrysotile.  lizardite. 
antigorite. 

1.1.  History 

Light  microscopy  has  been  used  for  well 
over  100  years  for  the  determination  of 
mineral  species.  This  analysis  is  carried  out 
using  specialized  polarizing  microscopes  as 
well  as  bright  field  microscopes.  The 
identification  of  minerals  is  an  on-going 
process  with  many  new  minerals  described 
each  year.  The  first  recorded  use  of  asbestos 
was  in  Finland  about  2500  B.C  where  the 
material  was  used  in  the  mud  urattle  for  the 
wooden  huts  the  people  lived  in  as  well  as 
strengthening  for  pottery.  Adverse  health 
aspects  of  the  mineral  were  noted  neariy 
2000  yeare  ago  when  Pliny  the  Younger 
wrrote  about  the  poor  health  of  slaves  in  the 
asbestos  mines.  Althou^  known  to  be 
injurious  for  centuries,  the  first  modern 
references  to  its  toxicity  were  l^  the  British 
Labor  Inspectorate  whm  it  banned  asbestos 
dust  from  the  woriq>lace  in  1898.  Asbestosis 
cases  were  described  in  the  literature  after 
the  turn  of  the  century.  Cancer  was  first 
suspected  in  the  mid  1930's  and  a  causal  link 
to  mesothelioma  was  made  in  1965.  Because 
of  the  public  concern  for  worker  and  public 
safety  with  the  use  of  this  material,  several 
different  types  of  analysis  were  applied  to  the 
determination  of  asbestos  content.  Li^t 
microscopy  requires  a  great  deal  of 
experience  and  craft  Attempts  were  made  to 
apply  less  subjective  methods  to  the  analysis. 
X-ray  diffraction  was  partially  successful  in 
determining  the  mineral  types  but  was 
unable  to  separate  out  the  fibrous  portions 
from  the  non-fibrous  portions.  Also,  the 
minimum  detection  limit  for  asbestos 
analysis  by  X-ray  diffrwrtion  (XRD)  is  about 
1%.  Differential  Thermal  Analysis  (DTA)  was 
no  more  successful  These  provide  useful 
corroborating  infbnnaion  when  the  presence 
of  asbestos  has  been  shown  by  microscopy-.  '^ 
however,  neither  can  determine  the 
difference  between  fibrous  and  non-fibrous 
minerals  when  bodi  habits  are  present.  The 
same  is  true  of  Infrared  Absorption  (IR). 

When  electron  microscopy  was  applied  to 
asbestos  analysis,  hundreds  of  fibers  were 
discovered  present  too  small  to  be  visible  in 
any  light  microKope.  There  are  two  different 
types  of  electron  microsoope  used  for 
asbestos  analysis:  Scanning  Electron 
Microscope  (SEM)  and  Transmission 
Electron  Microsoope  (TEM).  Scanning 
Electron  Micrt>soopy  is  useful  in  identif>'ing 
minerals.  The  SEM  can  provide  two  of  the 
three  pieces  of  information  required  to 
identify  fibers  by  electron  microscopy: 
morphology  and  chemistry.  The  third  is 
structure  as  determined  by  Selected  Area 
Electron  Diffraction — SAED  which  is 
performed  in  the  TEM.  Although  the 
resolution  of  the  SEM  is  sufficient  for  very 
fine  fibers  to  be  seen,  accuracy  of  chemical 
analysis  that  can  be  performed  on  the  fibers 
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varies  with  fiber  diameter  in  fibers  of  less 
than  0.2  |un  diameter.  The  TEM  is  a  powerful 
tool  to  identify  fibers  too  small  to  be  resolved 
by  light  microflcopy  and  should  be  used  in 
con)unction  with  this  method  when 
necessary.  The  TEM  can  provide  all  three 
pieces  of  infOmution  required  for  fiber 
identification.  Most  fibers  thicker  than  1  |un 
can  adequately  be  defined  in  the  light 
microscope.  The  li^t  microscope  remains  as 
the  best  instrument  for  the  determination  of 
mineral  type.  This  is  because  the  minerals 
under  investigation  were  first  described 
analytically  with  the  light  microscope.  It  is 
Inexpensive  and  gives  fwsitive  identification 
for  most  samples  analyzed.  Further,  when 
optical  techniques  are  Inadequate,  there  is 
ample  indication  thfit  alternative  techniques 
should  be  used  for  complete  identification  of 
the  sample. 

1.2.  Principle 

Minerals  consist  of  atoms  that  may  be 
arranged  in  random.order  or  in  a  regular 
arrangement  Amorphous  materials  have 
atoms  in  random  oitier  while  crystalline 
materials  have  long-range  order.  Many 
materials  are  transparent  to  light,  at  least  for 
= small  partides  or  for  thin  sections.  The 
properties  of  these  materials  can  be 
investigBted  by  the  effect  that  the  material 
has  on  light  passing  through  it.  The  six 
asbestos  miuBtls  are  all  crystalline  with 
particular  properties  that  have  been 
identified  and  cataloged.  These  six  minerals 
are  anisotropic  They  have  a  regular  array  of 
atoms,  but  tlM  arrangement  is  not  the  same 
in  all  directions.  Bach  major  direction  of  the 
crystal  presents  a  difforent  regularity.  Light 
photons  travelling  in  each  of  these  main 
directions  %vill  encounter  diffsrent  electrical 
neighborhoods,  affecting  the  path  and  time  of 
traveL  The  techniques  outlined  in  this 
method  use  the  fact  that  light  traveling 
through  fibers  or  crystals  in  different 
directions  will  behave  differently,  but 
predictably.  The  behavior  of  the  li^t  as  it 
travels  through  a  crystal  can  be  measured  and 
compared  with  known  or  determined  values 
to  identify  the  mineral  species.  Usually, 
Polarized  Light  Microscopy  (PLM)  is 
performed  with  strain-fre«  objectives  on  a 
tRight-field  microscope  platform.  This  would 
limit  the  resolution^f  the  microscope  to 
about  0.4  tun.  Because  OSHA  requires  the 
counting  and  identification  of  fibers  visible 
in  phase  contrast,  the  phase  contrast  platform 
is  used  to  visualize  the  fibers  with  the 
polarizing  elements  added  into  the  light  path. 
Polarized  light  methods  cannot  identify 
fibers  finer  than  about  l|un  in  diameter  even 
though  they  are  visible.  The  finest  fibers  are 
usually  identified  by  Inference  from  the 
presence  of  larger,  identifiable  fiber  bundles. 
When  fibers  are  present,  but  not  identifiable 
by  light  microscopy,  use  either  SEM  or  TEM 
to  determine  the  fiber  identity. 

1.3.  Advantages  and  Disadvantages 

The  advantages  of  light  microcopy  are: 

(a)  Basic  identification  of  the  materials  was 
.  first  performed  by  light  microscopy  and  gross 

analysis.  This  provides  a  large  base  of 
published  information  against  which  to 
check  analysis  and  analytical  technique. 

(b)  The  analysis  is  specific  to  fibers.  The 
minerals  present  can  exist  in  asbestiform. 


fibrous,  prismatic,  oc  massive  varieties  all  at 
the  same  time.  Therefore,  bulk  methods  of 
analysis  such  as  X-ray  direction,  IR 
analysis,  DTA,  etc  are  inappropriate  where 
the  material  is  not  known  to  be  fibrous. 

(c)  The  analysis  is  quick,  requires  little 
preparation  time,  and  can  be  performed  on- 
site  if  a  suitably  equipped  microscope  is 
available. 

The  disadvantages  are: 

(a)  Even  using  phase-polar  illumination, 
not  all  the  fibers  present  may  be  seen.  This 
is  a  problem  for  very  low  asbestos 
concentrations  where  agglomerations  or  large 
bundles  of  fibers  may  not  be  present  to  allow 
identification  by  inference. 

(b)  The  method  requires  a  great  degree  of 
sophistication  on  the  part  of  the 
microscopist.  An  analyst  is  only  as  useful  as 
his  mental  catalog  of  images.  Therefore,  a 
microscopist's  accuracy  is  enhanced  by 
expierience.  The  mineralogical  training  of  the 
analyst  is  very  important.  It  is  the  basis  on 
which  subjective  decisions  are  made. 

(c)  The  method  uses  only  a  tiny  amount  of 
material  for  analysis.  This  may  lead  to 
sampling  bias  and  false  results  (high  or  low). 
This  is  esp>ecially  true  if  the  sample  is 
severely  inhomogeneous. 

(d)  Fibers  may  be  bound  in  a  matrix  and 
not  distinguishable  as  fibers  so  identification 
cannot  be  made. 

1.4.  Method  Performance 

1.4. J.  This  method  can  be  used  for 
determination  of  asbestos  content  from  0  to 
100%, asbestos.  The  detection  limit  has  not 
been  adequately  determined,  although  for 
selected  samples,  the  limit  is  very  low, 
depending  on  the  number  of  particles 
exammed.  For  mostly  homogeneous,  finely 
divided  samples,  with  no  difficult  fibrous 
interferences,  the  detection  limit  is  below 
1%.  Pbr  inhomogeneous  samples  (rnost 
samples),  the  detection  limit  remains 
undefined.  NIST  has  conducted  proficiency 
testing  of  laboratories  on  a  national  ^cale. 
Although  each  round  is  reported  statistically 
with  an  average,  control  limits,  etc.,  the 
results  indicate  a  difficuify  in  establishing 
precision  especially  in  the  low  concentration 
range.  It  is  suspected  that  there  is  significant 
bias  in  the  low  range  especially  near  1%. 
EPA  tried  to  remedy  this  by  requiring  a 
mandatory  point  counting  scheme  for 
samples  less  than  10%.  The  point  counting 
procedure  is  tedious,  and  may  introduce 
significant  biases  of  its  own.  It  has  not  been 
incorporated  into  this  method. 

1.4:2.  The  precision  and  accuracy  of  the 
quantitation  tests  performed  in  this  method 
are  unknown.  Concentrations  are  easier  to 
determine  in  conmiercial  products  where 
asbestos  was  deliberately  added  because  the 
amount  is  usually  more  than  a  few  percent. 
An  analyst's  results  can  be  "calibrated" 
against  the  known  amounts  added  by  the 
manufacturer.  For  geolc^ical  samples,  the 
degree  of  homogeneify  afiects  the  precision. 

1.4  J.  The  performance  of  the  method  is 
analyst  dependent.  The  analyst  must  choose 
carefully  and  not  necessarily  randomly  the 
portions  for  analysis  to  assure  that  detection 
of  asbestos  occurs  when  it  is  present.  For  this 
reason,  the  analyst  must  have  adequate 
training  in  sample  preparation,  and 
experience  in  the  location  and  identification 


of  asbestos  in  samples.  This  is  usually 
accomplished  through  stibstantlal  on-the-job 
training  as  well  as  formal  education  in 
mineralogy  and  microscopy. 

1.5.  Interferences 

Any  material  which  is  long,  thin,  and  small 
enough  to  be  viewed  under  the  microscope 
can  be  considered  an  interference  for 
asbestos.  There  are  literally  hundreds  of 
interferences  in  workplaces.  The  techniques 
described  in  this  method  are  normally 
sufficient  to  eliminate  the  interferences.  An 
analyst's  success  in  elimbiating  the 
interferences  depends  on  proper  training. 

Asbestos  minerfis  belong  to  two  mineral 
fomilies:  the  serpentines  and  the  amphiboles. 
In  the  serpentine  family,  the  only  common 
fibrous  mineral  is  chrysotile.  Occasionally, 
ihe  mineral  antigorite  occurs  In  a  fibril  habit 
with  morphology  similar  to  the  amphiboles. 
The  amphibole  minerals  consist  of  a  score  of 
different  minerals  of  which  only  five  are 
regulated  by  federal  standard:  amosite, 
crocidolite,  anthophyllite  asbestos,  tremolite 
asbestos  and  actinolite  asbestos.  These  are 
the  only  amphibole  minerals  that  have  been 
commercially  exploited  for  their  fibrous 
properties:  however,.the  rest  can  and  do 
occur  occasionally  in  asbestiform  habit. 

In  addition  to  the  related  mineral 
interferences,  other  minerals  common  in 
building  material  may  present  a  problem  for 
some  microscopists:  gypsum,  anhydrite, 
brucite,  quartz  iibers,  talc  fibers  or  ribbons, 
wollastonite,  perlite,  attapulgite,  etc.  Other 
fibrous  materials  commonfy  present  in 
workplaces  are:  fiberglass,  mineral  wool, 
ceramic  wool,  refractory  ceramic  fibers, 
kevlar,  nomex,  synthetic  fibers,  graphite  or 
carbon  fibers,  cellulose  (peper  or  wood) 
fibers,  metal  fibers,  etc. 

Matrix  embedding  material  can  sometimes 
be  a  negative  interference.  The  analyst  may 
not  be  able  to  easily  extract  the  fibers  from' 
the  matrix  in  order  to  use  the  method.  Where 
possible,  remove  the  matrix  before  the 
analysis,  taking  careful  note  of  the  loss  of 
wei^t.  Some  common  matrix  materials  are: 
vinyl,  rubber,  tar,  paint,  plant  fiber,  cement, 
and  epoxy.  A  further  negative  interference  is 
that  the  asbestos  fibers  themselves  may  be 
either  too  small  to  be  seen  in  Phase  contrast 
Microscopy  (PCM)  or  of  a  very  low  fibrous 
qualify,  having  the  appearance  of  plant 
fibers.  The  analyst's  abilify  to  deal  with  these 
materials  increases  with  experience. 

1.6.  Uses  and  Occupational  Exposure 

Asbestos  is  ubiquitous  in  the  environment. 
More  than  40%  of  the  land  area  of  the  United 
States  is  composed  of  minerals  which  may 
contain  asbestos.  Fortunately,  the  actual 
formation  of  great  amounts  of  asbestos  is 
relatively  rare.  Nonetheless,- there  are 
locations  in  which  environmental  exposure 
can  be  severe  such  as  in  the  Serpentine  Hills 
of  California. 

There  are  thousands  of  uses  for  asbestos  in 
industry  and  the  home.  Asbestos  abatement 
workers  are  the  most  current  segment  of  the 
population  to  have  occupationd^exposure  to 
great  amounts  of  asbestos.  If  the  material  is 
undisturbed,  there  is  noexposure.  Exposure 
occurs  when  the  asbe8tosKx>ntaining  material 
is  abraded  or  otherwise  disturbed  during 
maintenance  operations  or  some  other 


,._^         Federal  Register  /  Vol.  59.  No.  153  /  Wednesday.  August  10.  1994  /  Rules  and  Regulations    41125 

activity.  Approximately  95%  of  the  asbestos       TO  COLLECT  SAh4PiJ^<i  rh.,  „^  „r  ^i„  .•  j 

in  place  in  the  United  States  is  chrysotile.  bags  SsfSTa^iSiaT^^^^^^^  °u'^"'^^  "  8^'P*"'"  P'^'^'  ^°°  ^att 

Amosite  and  cfocidolite  make  up  nearly  all     laKo^i^nnS^^^^^^^^^^^  'Huminator.  rotating  position  condenser  with 

the  difference.  Tremolite  and  anth^phylli^e  V^f:^  °^srJ!^Slne^L°ot^^T&.s  TT  '^T/'f'  '""^"'  ^'^^  '''^P*"'- 

make  up  a  very  small  percentage.  Tremolite  effect  blows  fibers  out  of  the  ronta  nerontr  °'"^"^^-  •5°^'«'  •Hummation  and  a  rotating 

.    ^ound  in  extremely  small  amounts  in  everything,  including  the  peiSS  oS  the  '"^^^f '^^'^^ge.  (See  Figure  1). 

certain  chrysoti  le  deposits.  Actinolite  container                                  "opening  me  (b)  Stereo  microscope  with  reflected  light 

exposure  is  probably  greatest  from                           If  a  cork-borer  type  sampler  is  available  '"umination.  transmitted  light  illumination, 

environmental  sources,  but  has  been  push  the  tube  through  the  material  all  the'  Polarizer,  analyzer  and  first  order  red  or 

laentitied  m  vermicu  ite  containing,  sprayed-     way.  so  that  all  layers  of  material  are  gypsum  plate,  and  rotating  stage. 

^rj"r  "J^""^  u''?"7.l  "^^'"^  ""^y  ^"^'^  ^^"  sampled.  Some  samplers  are  intended  to  be  ^"^  Negative  pressure  hood  for  the  stereo 

cert.fiedas  asbestps-free.  disposable.  These  should  be  capped  and  sent  microscope 

1.7.  Physical  and  Chemical  Properties  ^°  'he  laboratory.  If  a  non-disposable  cork  ^'^^  Muffle  furnace  capable  of  600  'C 
The  nominal  chemical  compositions  for  ^.'*'".,'f  ^^^'^-  ^"^P'y  ^^^  contents  into  a  M  Drying  oven  capable  of  50-150  "X: 

the  asbestos  minerals  were  given  in  Section  scintillation  vial  and  send  to  the  laboratory.  0  Aluminum  specimen  pans 

1.  Compared  to  cleavage  fragments  of  the  Vigorously  and  completely  clean  the  cork  (g)  Tongs  for  handling  samples  in  the 

same  minerals,  asbestiform  fibers  possess  a  f^rer  between  samples.  furnace 

high  tensile  strength  along  the  fiber  axis.  2.4  Shipment  (h)  High  dispersion  index  of  refract  ion  oils 

They  are  chemically  inert,  non-combustible.           Samples  packed  in  glass  vials  must  not  ^Special  for  dispersion  staining.) 

and  heat  resistant.  Except  for  chrysotile.  they  touch  or  they  might  break  in  shipment  °=^-550 

are  msoluble  m  Hydrochloric  acid  (HCl).                (a)  Seal  the  saj^ples  with  a  sample  seal  °=l-585 

Chrysotile  is  slightly  soluble  in  HCl.  Asbestos     (such  as  the  OSHA  21)  over  the  end  to  guard  °=l-590                                                             i 

has  high  electrical  resistance  and  good  sound  against  tampering  and  to  identify  the  sample  °=l-605                                                              I 

to  ?k1^  ch^acteristics.  It  can  be  woven              (b)  Packag^the  bulk  samples  in  sepS  n=l-620 

mto  cables,  fabrics  or  other  textiles,  or  matted  packages  from  the  air  samples.  They  may  n=l-670 

into  papers,  felts,  and  mau,  cross-contaminate  each  other  and  will  n=1.680 

1.8.  Toxicology  (This  Section  is  for  invalidate  the  results  of  the  air  samples.  n=1.690 

'"  o"^^!' n" ,°"'?'  ^"*^  ^'^°"'*^  ^°'  ^^  '^''^^'^           ^''^  I"*"'!!***  identifying  paperwork  with  the  (i)  A  set  of  index  of  refraction  oils  from 

as  OSHA  Policy)  samples  but  not  m  contact  with  the  about  n=1.350  to  n=2.000  in  n=0.005 

Possible  physiologic  results  of  respiratory  suspected  asbestos.  increments.  (Standard  for  Becke  line 

exposure  to  asbestos  are  mesothelioma  of  the       k-  '  I   mamtain  sample  accountobility,  analysis.) 

pleura  or  peritoneym.  interstiUal  fibrosis.  ^^'P^/  ofh£S^fhS?t^v!\°t:!.™i^'  ^^  ^'"*^  '^'"^^  ^'^^  P*'"'*^  or  frt>sted  ends 

asbestosis.  pneumo^niosis.  or  respiratory  ^^P^»-  or  band  cany  them  to  the  laboratory,  i  x  3  inches  1mm  thicCprecleaned. 

cancer.  The  possible  consequences  of  3.  Analysis  (k)  Cover  Slips  22  x  22  mm  #l»/i 

asbestos  exposure  are  detailed  in  the  NIOSH          jhe  analysis  of  asbestos  samoles  can  ho  "^  ''"?*'  '^''P'  °'  dissection  needles 

Cnteria  Document  or  in  the  OSHA  Asbestos  divided  in.nlwnmli^!^^'^i  (m)  Hand  grinder 

SUndards  29  CFR  1910.1001  and  29  CFR  X£^^'^Z°Ss^:^L  of  the  ^  ^'P^^^^h  both  tlO  and  .11  bUdes 

different  asbestos  uses  that  may  be  °'  °-^  ™°^"  "° 

2.  Sampling  Procedure  encountered  by  the  analyst,  each  sample  may  ^P^  Decalcifying  solution  (Baxter  Scientific 

2.1.  Equipment  for  Sampline  need  different  preparation  steps.  The  choices  Products)  Ethylenediaminetetraacetic  Acid. 

,  ,_.  .             ,.                 ,  are  outlined  below.  There  are  several  Tetrasodium 0  7e/I 

h  ?°fo"                  sampling  device  different  tests  that  are  performed  to  identify  Sodium  Potassium  Tartrate 8.0  mg/liter 

ri  9n^i  ^i„.ii  .•          I       •    .,       ..  'he  asbestos  species  and  determine  the  Hydrochloric  Acid 99.2B/liter 

(d)  LTiig  encaS^^^^^^        "  '""''"  ^'"^  P«^entage.  They  will  be  explained  below.      ,  Sodium  Tartrate o.U  |/iiter 

9  9«?afoH,P~^    !■  3.1.  Safety  (q)  Tetrahydrofuran  (THF) 

t  vT       '!^"''°°''                                              (a)  Do  not  create  unnecessary-  dust.  Handle  ^'^  "°«Pl«'«  "P«We  of  60  "C 

Asbestos  IS  a  known  carcinogen.  Take  care  the  samples  in  HEPA-filter  equipped  hoods  ^'^  Balance 

when  sampling.  While  in  an  asbestos-  If  samples  are  received  in  bags  envelopes  or  ^^^  Hacksaw  blade 

containing  atmosphere,  a  property  selected  other  inappropriate  container,  open  them  ("^  ^^^V  mortar  and  pestle 

and  fit-tested  respirator  should  be  worn.  Take  only  in  a  hood  having  a  face  velocity  at  or  3.3.  Sample  Pre-Preparation 

samples  >n  a  manner  to  cause  the  least  greater  than  100  fpm  Transfer  a  small  ^T              P^°"        , 

amount  of  dust.  Follow  these  general  amount  to  a  scintillation  vial  and  only  Sample  preparation  begins  with  pre- 

guidelines:  handle  the  smaller  amount  preparation  which  may  include  chemical 

a)  Do  not  make  unnecessary  dust.                        (b)  Open  samples  in  a  hood,  never  in  the  reduction  of  the  matrix,  heating  the  sample 

(b)  Take  only  a  small  amount  (1  to  2  g).  open  lab  area.  '°  dryness  or  heating  in  the  muffle  furnace. 

(c)  Tightly  close  the  sample  container.                 (c)  Index  of  refraction  oils  can  be  toxic  ^^^  ®"*^  '**"''  '^  ^  sample  which  has  been 

(d)  Use  encapsulant  to  seal  the  spot  where  Take  care  not  to  get  this  material  on  the  skin  reduced  to  a  powder  that  is  sufficientlv  fine 
the  sample  was  taken,  if  necessary.  Wash  immediately  with  soap  and  water  if  '°  ^''  ""^er  the  cover  slip.  Analyze  different 
2.3.  Sampling  procedure  this  happens.  pbasesof  samples  separately,  e.g..  tile  and 

Samples  of  any  suspect  material  should  be         ^^l  ^^"P'"  that  have  been  heated  in  the  '^«  *•'«  "^^stic  should  be  analyzed  separately 

taken  ^m  an  incons^o^rprace  Where  |f"^"j  ^.T'l'  "  *^"  '^'^'''^  °^«"  ""^^  ^  f.     '  '"'''l'  ^^  '°"''*°  '''^''°'  ^'^""  ^" 

the  material  is  to  remain,  seal  the  sampling  ^°\  "''"'*'?  '^T  "*[!,*  '°°S'  """'  ^^^  "*  ""^^  " 

wound  with  an  encapsulant  to  eliminate  the  «»' enough  to  handle.  (a)  Wef  Samples 

=£™'T"'"r''f^  S'»is?;iotr?!z^L^t'~-'"''  st-.ri^i.rz^^S'.T^rt!,.'' 

rsxj^pr;.,"tt  M.,.«,,WD.„s..f,Ssr  iir^-rL"Ks-r'- 

£|fa£s;]t.^ty"  ".,^r:i.,„,™p.„,.,o,.  r^Jz•K3;e^l^£„-t 

material.  This  will  aid  in  determining  the  I6x  and  40x  objectives,  lOx  wide-field  removed  and  placed  in  glass  vills  or 

P^Sn^pTp^LnfoF'^S,   ■  t?^P'--;.^"^''°"-««=^^"  «-«-■?•  aluminum  weeing  pans  Sf^repLng 

yuibTlC  OH  PAPER  BAGS  OF  ANY  KIND  Whipple  disk,  polarizer,  analyzer  and  first  them  in  the  drying  oven. 
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(b)  Samples  With  Org/ank  Interference — 
Muffle  Furnace 

These  may  include  samples  with  tar  as  a 
matrix,  vinyl  asbestos  tile,  or  any  other 
organic  that  can  be  reduced  by  heating. 
Remove  the  sample  from  the  vial  and  weigh 
in  a  balance  to  determine  the  weight  of  the 
submitted  portion.  Place  the  sample  in  a 
muffle  furnace  at  5Q0  °C  for  1  to  2  h  or  until 
all  obvious  organic nnaterial  has  been 
removed.  Retrieve,  cool  and  weigh  again  fo  1 
dele nnine  the  weight  loss  on  ignition.  This 
is  necessary  to  determine  the  asbestos 
content  of  the  submitted  semple,  because  the 
analyst  will  be  looking  at  a  reduced  sample. 

Notes:  Heating  above  600  "C  will  cause  the 
sample  to  undergo  a  structural  change  whi^  h. 
^  given  sufficient  time,  will  convert  the 
cbrv'sotile  to  fbrsterite.  Heating  even  at  lower 
temperatures  for  1  to  2  h  may  have  a 
measurable  effect  on  the  optical  properties  of 
the  minerals.  If  the  analyst  is  unsure  of  what 
to  expect,  a  sample  of  standard  asbestos 
should  be  heated  to  the  same  tempera^are  for 
the  same  length  of  time  so  that  it  can  be 
examined  for  the  proper  interpretation. 

(r)  Samples  With  Organic  Interference — THF 

Vinyl  asbestos  tile  is  the  most  common 
material  treated  with  this  solvent,  although, 
substances  containing  tar  will  sometimes 
yield  to  this  treatment.  Select  a  portion  of  the 
material  and  then  grind  it  up  if  jxissible. 
Weigh  the  sample  and  place  it  in  a  test  tube. 
Add  sufficient  THF  to  dissolve  the  organic 
matrix.  This  is  usually  about  4  to  5  mL. 
Remember,  THF  is  highly  flammable.  Filter 
the  remaining  material  through  a  tared  silver 
membrane,  dry  and  weigh  to  determine  how 
much  is  left  after  the  solvent  extraction. 
Further  process  the  sample  to  remove 
carbonate  or  mount  directly. 

(d)  Samples  With  Carbonate  Interference 

Carbonate  material  is  often  found  on  fibers 
and  sometimes  must  be  removed  in  order  to 
perform  dispersion  microscopy.  Weigh  out  a 
portion  of  the  material  and  place  it  in  a  test 
tube.  Add  a  sufficient  amount  of  0.1  M  HCl 
or  decalcifying  solution  in  the  tube  to  react 
all  the  carbonate  as  evidenced  by  gas 
formation;  i.e.,  when  the  gas  bubbles  stop, 
add  a  little  more  solution.  If  no  more  gas 
forms,  the  reaction  is  complete.  Filter  the 
material  out  through  a  tared  silver 


membrane,  dry  and  weigh  to  determine  the 
weight  lost. 

3.4.  Sanple  Preparation 

Samples  must  be  prepared  so  that  accurate 
determination  can  be  made  of  the  asbestos 
t^e  and  amount  present.  The  following 
steps  are  carried  out  in  the  low- flow  hood  (a 
low-flow  hood  has  less  than  50  fpm  flow): 

(1)  If  the  sample  has  large  lumps,  is  hard, 
or  LiinnOt  be  made  to  lie  under  a  cover  slip, 
the  grain  size  must  be  reduced.  Place  a  small 
amount  between  two  slides  and  grind  the 
matRrial  between  them  or  grind  a  small 
amount  in  a  cleaiV mortar  and  pestle.  The 
choice  of  whether  to  use  an  alumina,  ruby, 
or  diamond  mortar  depends  on  the  hardness 
of  the  material.  Impact  damage  can  alter  the 
asbestos  mineral  if  too  much  mechanical 
shock  occurs.  (Freezer  mills  can  completely 
destroy  the  observable  cr^'stallinity  of 
asbestos  and  should  not  be  used).  For  some 
samples,  a  pwrfion  of  material  can  be  shaved 
off  with  a  scalpel,  ground  off  with  a  hand 
grinder  or  hack  saw  blade. 

The  preparation  tools  should  either  be 
dispos^le  or  cleaned  thoroughly.  Use 
vigorous  scrubbing  to  loosen  the  fibers 
during  the  washing.  Rinse  the  implements 
with  copious  amounts  of  water  and  airrdry  in 
a  dust-free  environment. 

(2)  If  the  sample  is  powder  or  has  been 
reduced  as  in  1)  above,  ft  is  ready  to  mount. 
Place  a  glass  slide  on  a  piece  of  optical  tissue 
and  write  the  identification  on  the  painted  or 
frosted  end.  Place  two  drops  of  index  of 
refraction  medium  n=1.550  on  the  slide.  (The 
medium  n=1.550  is  chosen  because  it  is  the 
matchiag  index  for  chrysotile.  Dip  the  end  of 
a  clean  paper-clip  or  dissecting  needle  into 
the  droplet  of  refraction  medium  on  the  slide 
to  moi^en  it.  Then  dip  the  probe  into  the 
powder  semple.  Transfer  what  sticks  on  the 
probe  to  the  slide.  The  material  on  the  end 
of  the  probe  should  have  a  diameter  of  about 
3  mm  for  a  good  mount.  If  the  material  is 
very  fine,  less  sample  may  be  appropriate. 
For  non-powder  samples  such  as  fiber  mats, 
forceps  should  be  used  to  transfer  a  small 
amount  of  material  to  the  slide.  Stir  the 
material  in  the  medium  on  the  slide, 
spreading  it  out  and  making  the  preparation 
as  uniform  as  possible.  Place  a  cover-slip  on 
the  preparation  by  gently  lowering  onto  the 
slide  and  allowing  it  to  fall  "trapdoor" 
fashion  on  the  preparation  fo  push  out  any 


bubbles.  Press  gently  on  the  cover  slip  to 
even  out  the  distribution  of  particulate  on  tlie 
slide.  If  there  is  insufficient  mounting  oil  on 
the  slide,  one  or  two  drops  may  be  placed 
near  the  edge  6f  the  coverslip  on  the  slide. 
Capillary  action  will  draw  the  necessary 
amount  of  liquid  into  the  preparation. 
Remove  excess  oil  with  the  point  of  a 
laboratory  wiper. 

Treat  at  least  two  different  areas  of  each 
phase  in  this  fashion.  Qioose  representative 
areas  of  the  sample.  It  may  be  useful  to  select 
partirular  areas  or  fibers  for  analysis.  This  is 
useful  to  identify  asbestos  in  severely 
inhomogeneous  samples. 

When  it  is  determined  that  amphiboles 
may  be  present,  repeat  the  above  process 
using  the  appropriate  high-  dispersion  oils 
until  an  identification  is  made  or  all  six 
asbestos  minerals  have  been  ruled  out.  Note 
that  percent  determination  must  be  done  in 
the  index  medium  1.550  because  amphiboles 
tend  fo  disappear  in  their  matching 
mediums. 

3.5.  Analytical  procedure     , 

Note:  This  method  presumes  some 
knowledge  of  mineralogy  and  optical  - 
petrography. 

The  analysis  consists  of  three  parts:  The 
determination  of  whether  there  is  asbestos 
present,  what  type  is  present  and  the 
determination  of  how  much  is  present.  The 
general  flow  of  the  analysis  is: 

dl  Gross  examination. 

(2)  Examinaticm  under  polarized  light  on 
the  stereo  microscope. 

(3)  Examination  by  phase-polar 
illumination  on  the  compound  phase 
microscope. 

(4]  Determination  of  species  by  dispersion 
stain.  Examination  by  Becke  line  analysis 
may  also  be  used;  however,  this  is  usually 
more  cumbersome  for  asbestos 
determination. 

(5)  Difficult  samples  may  need  to  be 
analyzed  by  SEM  or  TEM,  or  the  results  from 
those  techniques  combined  with  light 
microscopy  for  a  definitive  identification. 
Identification  of  a  particle  as  asliestos 
requires  that  it  be  asbestilSlBv. Description  of 
particles  should  follow  the  sugjjpstion  of 
Campbell.  (Figure  1) 
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Figure  1.   Particle  definitioixs  showing  mineral  growth  habits 
Prom  the  U.S.  Bureau  of  Mines 
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For  the  purpose  of  regulation,  the  mineral 
must  be  one  of  the  six  minerals  covered  and 
must  be  in  the  asbestos  growth  habit.  Large 
specimen  samples  of  asbestos  generally  have 
the  gross  appearance  of  wood.  Fibers  are 
easily  parted  from  it.  Asbestos  fibers  are  very 
long  compared  with  their  widths.  The  flbers 
have  a  very  high  tensile  strength  as 
demonstrated  by  bending  without  breaking. 
Asbestos  fibers  exist  in  bundles  that  are 
easily  parted,  show  longitudinal  fme 
structure  and  may  be  tufted  at  the  ends 
showing  "bundle  of  sticks"  morphology.  In 
the  microscope  some  of  these  properties  may 
not  be  observable.  Amphiboles  do  not  always 
show  striations  along  their  length  even  when 
they  are  asbestos.  Neither  will  they  always 
show  tufting.  They  generally  do  not  show  a 
curved  nature  except  for  very  long  fibers. 
Asbestos  atH  asbestiform  minerals  are 
usually  characterized  in  groups  by  extremely 
high  aspect  ratios  (greater  than  100:1).  While 
aspect  ratio  analysis  is  useful  for 
characterizing  populations  of  fibers,  it  cannot 
be  used  to  identify  individual  fibers  of 
intermediate  to  short  aspect  ratio. 
Observation  of  many  fibers  is  often  necessary 
to  determine  whether  a  sample  consists  of 
"cleavage  fragments"  or  of  asbestos  fibers. 

Most  cleavage  fragments  of  the  asbestos 
minerals  are  easily  distinguishable  from  true 
asbestos  fibers.  This  is  because  true  cleaveige 
fragments  usually  have  larger  diameters  than 
1  tun.  Internal  structure  of  particles  larger 
than  this  usually  shows  them  to  have  no 
internal  fibrillar  structure.  In  addition, 
cleavage  fragments  of  the  monocltnic 
amphiboles  show  inclined  extinction  under 
crossed  polars  with  no  compensator. 
Asbestos  fibers  usually  show  extinction  at 
zero  degrees  or  ambiguous  extinction  if  any 
at  all.  Morphologically,  the  larger  cleavage 
fragments  are  obvious  by  their  blunt  or 
stepped  ends  showing  prismatic  habit.  Also, 
they  tend  to  be  acicular  rather  than  filiform. 

Where  the  particles  are  less  than  1  jun  in 
diameter  and  have  an  aspect  ratio  greater 
than  or  equal  to  3.1.  it  is  recommended  that 
the  sample  be  analyzed  by  SEM  or  TE.M  if 
there  is  any  question  whether  the  fibers  are 
cleavage  fragments  or  asbestiform  particles. 

Care  must  be  taken  when  analyzing  by 
electron  microscopy  because  the 
interferences  are  different  from  those  in  light 
microscopy  and  may  structurally  be  very 
similar  to  asbestos.  The  classic  interference  is 
between  anthophyllite  and  biopyribole  or 
intermediate  fiber.  Use  the  same 
morphological  clues  for  electron  microscopy 
as  are  used  for  light  microscopy,  e.g.  fibril 
splicting.jnternal  longitudinal  striation. 
fraying.  cur\'ature.  etc. 

(1)  Gross  e.na.'nination: 

Examine  the  sample,  preferably  in  the  glass 
vial.  Determine  the  presence  of  any  obvious 
fibrous  component.  Estimate  a  percentage 
based  on  previous  experience  and  current 
obsenation.  Determine  whether  any  pre- 
preparation  is  necessary.  Determine  the 
number  of  phases  present.  This  step  may  be 
carried  out  or  augmented  by  obser\'ation  at  6 
to  4Dx  under  a  stereo  microscope. 

(2)  After  performing  any  necessary  pre- 
preparation,  prepare  slides  of  each  phase  as 
described  above.  Two  preparations  of  the 
same  phase  in  the  same  index  medium  can 


be  made  side-by-side  on  the  same  glass  for 
convenience.  Examine  with  the  polarizing 
stereo  microscope.  Estimate  the  percentage  of 
asbestos  based  on  the  amount  of  birefringent 
fiber  present. 

(3)  Examine  the  slides  on  the  phase-polar 
microscopes  at  magnifications  of  160  and 
400x.  Not^  the  morphology  of  the  fibers. 
Long,  thin,  very  straight  fibers  with  little 
curvature  are  indicative  of  fibers  from  the 
amphibole  family.  Curved,  wavy  fibers  are 
usually  indicative  of  chrysotile.  Estimate  the 
percentage  of  asbestos  on  the  phase-polar 
microscope  under  conditions  of  crossed 
polan  and  a  gypsum  plate.  Fibers  smaller 
than  1.0  (im  in  thickness  must  be  identified 
by  inference  to  the  presence  of  larger, 
identifiable  fibers  and  morphology.  If  no 
larger  fibers  are  visible,  electron  microscopy 
should  be  performed.  At  this  point,  only  a 
tentative  identification  can  be  made.  Full 
identification  must  be  made  with  dispersion 
microscopy.  Details  of  the  tests  are  included 
in  tha  appendices. 

(4)  Once  fibers  have  been  determined  to  be 
present,  they  must  be  identified.  Adjust  the 
microscope  for  dispersion  mode  and  observe 
the  fibers.  The  microscope  has  a  rotating 
stage,  one  polarizing  element,  and  a  system 
for  generating  dark -field  di.spersion 
microscopy  (see  Section  4.6.  of  this 
appendix).  Align  a  fiber  with  its  length 
parallel  to  the  polarizer  and  note  the  color  of 
the  Becke  lines.  Rotate  the  stage  to  bring  the 
fiber  length  perpendicular  to  the  polarizer 
and  aote  the  color.  Repeat  this  process  for 
every  fiber  or  fiber  bundle  examined.  The 
color*  must  be  consistent  with  the  colors 
genenated  by  standard  asbestos  reference 
materials  for  a  positive  identification.  In 
n=l.S50.  amphiboles  will  generally  show  a 
yellow  to  straw-yellow  color  indicating  that 
the  fiber  indices  of  refraction  are  higher  than 
the  liquid.  If  long,  thin  fibers  are  noted  and 
the  colors  are  yellow,  prepare  further  slides 
as  above  in  the  suggested  matching  liquids 
listed  below: 

Type  of  asbestos  index  of  refraction 

Chry$otile n=1 .550. 

Amo$ite n=1.670  r  1.680. 

Crocklolite n=1.690. 

Anthophyllite n=1.605  nd  1.620. 

TrenDlite n=1.605  and  1.620. 

Actirwiite n=1.620. 

Where  more  than  one  liquid  is  suggested, 
the  first  is  preferred;  however,  in  some  cases 
this  liquid  will  not  give  good  dispersion 
color.  Take  care  to  avoid  interferences  in  the 
other  liquid:  e.g.,  wollastonite  in  n=1.620 
will  give  the  same  colors  as  tremolite.  In 
n=1.803  wollastonite  will  appear  yellow  in 
all  directions.  Wollastonite  may  be 
detepnined  under  crossed  polars  as  it  will 
change  from  blue  to  yellow  aS  it  is  rotated 
along  its  fiber  axis  by  tapping  on  the  cover 
slip.  Asbestos  minerals  will  not  change  in 
this  way. 

Determination  of  the  angle  of  extinction 
may.  when  present,  aid  in  the  determination 
of  anthophyllite  from  tremolite.  True 
asbestos  fibers  usually  have  0°  extinction  or 
ambiguous  extinction,  white  cleavage 
fraoiT.ents  have  more  definite  extinction. 


Continue  analysis  until  both  preparations 
have  been  examined  and  all  present  species 
of  asbestos  are  identified.  If  there  are  no 
fibers  present,  or  there  is  less  than  0.1% 
present,  end  the  analysis  with  the  minimum 
number  of  slides  (2). 

(5)  Some  fibers  have  a  coating  on  them 
which  makes  dispersion  microscopy  very 
difficult  or  impossible.  Becke  line  analysis  or 
electron  microscopy  may  be  performed  in 
those  cases.  Determine  the  percentage  by^ 
light  microscopy.  TEM  analysis  tends  to 
overestimate  the  actual  percentage  present. 

(6)  Percentage  determination  is  an  estimate 
of  occluded  area,  tempered  by  gross 
observation.  Gross  observation  information  is 
used  to  make  sure  that  the  high  magnification 
microscopy  does  not  greatly  over-  or  under- 
estimate the  amount  of  fiber  present.  This 
part  of  the  analysis  requires  a  great  deal  of 
experience.  Satisfactory  models  for  asbestos 
content  analysis  have  not  yet  been 
developed,  although  sonw  models  based  on 
metallurgical  grain-size  determination  have 
found  some  utility.  Estimation  is  more  easily 
handled  in  situations  where  the  grain  sizes 
visible  at  about  160x  are  about  the  same  and 
the  sample  is  relatively  homogeneous. 

View  all  of  the  area  under  the  cover  slip 
to  make  the  percentage  determination.  View 
the  fields  while  moving  the  stage,  paying 
attention  to  the  clumps  of  material.  These  are 
not  usually  the  best  areas  to  perform 
dispersion  microscopy  because  of  the 
interference  from  other  materials.  But,  they 
are  the  areas  most  likely  to  represent  the 
accurate  percentage  in  the  sample.  Small 
amounts  of  asbestos  require  slower  scanning 
and  more  frequent  analysis  of  individual 
fields. 

Report  the  area  occluded  by  asbestos  as  the 
concentration.  This  estimate  does  not 
generally  take  into  consideration  the 
difference  in  density  of  the  different  species 
present  in  the  sample.  For  most  samples  this 
is  adequate.  Simulation  studies  with  similar 
materials  must  be  carried  out  to  apply 
microvisual  estimation  for  that  purpose  and 
is  beyond  the  scope  of  this  procedure. 

(7)  Where  successive  concentrations  have 
been  made  by  chemical  or  physical  means, 
the  amount  reported  is  the  percentage  of  the 
material  in  the  "as  submitted"  or  original 
state.  The  percentage  determined  by 
microscopy  is  multiplied  by  the  fractions 
remaining  after  pre-preparation  steps  to  give 
the  percentage  in  the  original  sample.  For 
example: 

Step  1.  60%  remains  after  heating  at  350  °C 

for  1  h. 
Step  2.  30%  of  the  residue  of  step  1  remain-, 

after  dissolution  of  carbonate  in  0.1  m 

HCl. 
Step  3.  Microvisual  estimation  determines 

that  3%  of  the  sample  is  chrysotile 

asbestos. 
The  reported  result  is: 

R=(.Microvisual  result  in  percent)x(Fraction 
remaining  after  step  2)>c(Fraction 
remaining  of  original  sample  after  step  II 

R  =(5)x(.30)x(.60)=0.9% 

(8)  Report  the  percent  and  type  of  asbestos 
present.  For  samples  where  asbestos  was 
identified,  but  is  less  than  1.0%,  report 
"Asbestos  present,  less  than  1.0%."  There 
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must  have  been  at  least  two  observed  fibers 
or  fiber  bundles  in  the  two  preparations  to  be 
reported  as  present.  For  samples  where 
asbestos  was  not  seen,  report  as  "None 
Detected." 

Auxiliary  Information 

Because  of  the  subjective  nature  of  asbestos 
analysis,  certain  concepts  and  procedures 
need  to  be  discussed  in  mo-e  depth.  This 
information  will  help  the  analyst  understand 
why  some  of  the  procedures  are  carried  out 
the  way  they  are, 

4.1.  Light 

Light  is  electronjagnetit  energy,  ll  travels 
fro.Ti  its  source  in  packets  called  quanta  It  is 
instructive  to  consider  light  as  a  plone  wave. 
The  light  h.is  a  direction  of  travel. 
Perpendicular  to  this  and  mutually 
perpendicular  to  each  other,  are  two  vector 
components.  One  is  the  magnetic  veUor  and 
the  other  is  the  electric  vector.  We  shall  ody 
be  concerned  with  the  electric  vector.  In  this 
description,  the  interaction  of  the  vector  and 
the  mineral  will  describe  all  the  observable 
pheaomena.  From  a  light  so^jrce  such  a 
microscope  illuminator,  light  travels  in  all 
different  direction  from  the  filament. 

In  any  given  direction  away  from  the 
filament,  the  electric  vector  is  perpendicular 
to  the  direction  of  travel  of  a  light  ray.  While 
perpendicular,  its  orientation  is  random 
about  the  travel  axis.  If  the  electric  vectors 
from  all  the  light  rays  were  lined  up  by 
passing  the  light  through  a  filter  that  would 
only  let  light  rays  with  electric  vectors 
oriented  in  one  direction  pass,  the  light 
would  then  be  POLARIZED. 

Polarized  light  interacts  with  matter  in  the 
direction  of  the  electric  vector.  This  is  the 
polarization  direction.  Using  this  property  it 
is  possible  to  use  polarized  light  to  probe 
different  materials  and  identify  tbera  by  how 
they  interact  with  light.  The  speed  of  light  in 
a  vacuum  is  a  constant  at  about  2.99x1  o«  m/ 
s.  When  light  travels  in  different  materials 
such  as  air,  water,  minerals  or  oil,  it  does  not 
travel  at  this  speed.  It  travels  slower.  This 
slowing  is  a  function  of  both  the  material 
through  which  the  light  is  traveling  and  the 
wavelength  or  frequency  of  the  light.  In 
general,  the  more  dense  the  material,  the 
slower  the  light  travels.  Also,  generally,  the 
higher  the  frequency,  the  slower  the  light 
will  travel.  The  ratio  of  the  speed  of  li^t  in 
a  vacuum  to  that  in  a  material  is  called  the 
index  of  refraction  (n).  It  is  usually  measured 
at  589  nm  (the  sodium  D  line).  If  white  light 
(light  cnni,;ining  all  the  visible  wavelengths) 
travels  through  a  material,  rays  of  longer 
wavelengths  will  travel  faster  than  those  of 
shorter  wavelengths,  this  separation  is  called 
dispersion.  Dispersion  is  used  as  an  identifier 
of  materials  as  described  in  Section  4.fi. 
•*.2.  Material  Properties 

Materials  are  either  amorphous  or 
crv-stslline.  The  difference  between  these  tv>'o 
desrt-iptons  depends  on  the  positions  of  tbp 
atoms  in  them.  The  atoms  in  a.mcMphous- 
m-iterials  are  randomly  anarged  with  no  long 
range  order.  An  example  of  an  amorphous 
marerial  is  glass.  The  atoms  in  crystalline 
materials,  on  the  other  hand,  are  in  regular 
arrays  and  have  long  range  order.  Most  of  the 
atoms  can  be  found  in  highly  predictable 


locations.  Examples  of  crystalline  material 
are  salt,  gold,  and  the  asbisstos  minerals. 

It  is  beyond  the  scope  of  this  method  to 
describe  the  different  types  of  crystalline 
materials  that  can  be  found,  or  the  full 
description  of  the  classes  into  which  they  can 
fall.  However,  some  general  crystallography 
is  provided  beiow  to  gi\e  a  foundation  to  the 
procedures  described. 

With  the  exception  of  anthopbyllite,  all  the 
asbestos  minerals  belong  to  the  monociinic 
crystal  type.  The  unit  cell  is  tne  basic 
repeating  unit  of  the  crystal  and  for 
monociinic  crvsidl?  can  be  de-tiribed  as 
having  three  unequal  sid>'s.  two  90'  angles 
and  one  angle  not  equal  to  90"".  The    " 
onhorho.Tibic  group,  of  which  anthophyllite 
is  a  member  has  mree  unequal  side :  and 
three  90°  angles.  The  unequal  sicf-s  are  a 
consequence  of  the  complexity  of  fitting  the 
difffirent  atoms  into  the  unit  cell  Although 
the  atoms  are  in  a  reguJ.-u-  array,  that  array  is 
not  symmetrical  in  all  dire<:lions.  There  is 
long  range  order  in  the  three  major  directions 
of  the  crystal.  However,  the  order  is  different 
in  each  of  the  three  directions.  This  has  the 
effect  that  the  index  of  refraction  is  different 
in  each  of  the  three  directions.  Using 
polarized  light,  we  can  investigate  the  index 
of  refraction  in  each  of  the  diretJions  and 
identify  the  mineral  or  material  under 
investigation.  The  indices  a,  p.  and  7  are  used 
to  identify  the  lowest,  middle,  and  highest 
index  of  refraction  respectively.  The  x 
direction,  associated  with  a  is'called  the  fast 
axis.  Conversely  the  z  direction  is  atsociAted 
with  y  and  is  the  slow  direction.  Crocidoiite 
has  a  along  the  fiber  length  making  it 
"length-fast".  1  he  remainder  of  the  asbestos 
minerals  have  the  7  axis  along  the  fiber 
length.  They  are  railed  "length-slow".  This 
orientation  to  fiber  length  is  used  to  aid  in 
the  identification  of  asbestos. 

4.3.  Polarized  Light  Technique 

Polarized  light  microscopy  as  described  in 
this  section  uses  the  pliase-polar  microscope 
described  in  Section  3.2.  A  phase  contrast 
microscope  is  fitted  with  two  polarizing 
elements,  one  below  and  one  above  the 
sample.  The  polarizers  have  their 
polarization  directions  at  right  angles  to  each 
other.  Depending  on  the  tests  performed, 
there  may  be  a  compensator  between  these 
two  polarizing  elements.  A  compensator  is  a 
piece  of  mineral  with  known  properties  that 
"compensates"  for  some  deficiency  in  the 
optical  train.  Li;;h!  emerging  from  a 
polarizing  element  has  its  elet'.ric  vector 
pointing  in  the  polarization  dir   tion  of  the 
element.  T!:p  li^ht  will  no?  be  subsequently 
transmitted  through  a  second  eleiuent  set  at 
a  right  angle  to  tiie  first  element.  Unless  the 
light  is  altered  as  it  passes  from  one  element 
to  the  other,  there  is  no  iransmi'.-.sion  of  light 
4,4,  Angie  of  Extinction 

Crystals  wh'',  h  hsve  diffe.-e:it  r.-y slal 
regularity  in  two  cr  three  mcin  directions  are 
said  to  be  anisotrrpir.  They  have  a  difTsreiif 
index  of  refraction  in  each  of  the  main 
directions.  When  such  a  cry<ital  is  inserted 
bf-tween  the  cr^issed  polars.  the  fielc!  of  view 
is  no  longer  da;  k  but  shows  tfee  crystal  in 
( olcr.  The  color  depends  on  the  piop'-rties  of 
the  crystal.  The  iiuhl  acts  as  if  it  travels 
through  the  c.-ystal  along  the  optical  axes  If 


a  crystal  optical  axis  were  lined  up  along  one 
of  the  polarizing  directions  (either  the 
polarizer  or  the  analyzer)  the  light  would 
appear  to  travel  only  in  that  direction,  and 
it  would  blink  out  or  go  dark.  The  different* 
in  degrees  between  the  fiber  directiai  and 
the  angle  at  which  it  blinks  out  is  called  the 
angle  of  extinction.  When  dais  angle  can  be 
measured,  it  is  useful  in  identifying  the 
mineral.  The  procedure  for  measuri.'-.g  iIil 
arple  of  extinc'.lon  is  to  first  identify  the 
polarization  direction  in  the  microscope.  .'. 
commercial  alignment  slid''  can  be  used  to 
establish  the  polarization  directions  or  use 
aninophyllite  or  another  suitable  mineral 
This  mineral  has  a  zero  degree  angle  of 
extinction  and  will  go  dark  to  extinction  as 
It  aligns  v\ith  the  polarization  directions. 
When  a  fiber  of  snthophyllile  has  gone  to 
extinction,  align  the  eyepiece  ruicie  or 
graticule  with  the  fiber  so  that  there  is  n  . 
visual  rue  as  to  the  direction  of  polarization 
in  the  fie'd  of  view  Tape  or  othp'wise  serurp 
the  eyepiei:e  in  this  position  so  it  will  not 
shift. 

After  the  polarization  direction  has  K-en 
identified  in  the  field  of  view,  move  the 
particle  of  interest  to  the  center  of  the  field 
of  view  and  align  it  with  the  polarization 
direction.  For  fibers,  align  the  fiber  along  this 
direction.  Note  the  angular  reading  of  the 
rotating  stage.  Looking  at  the  particle,  rotate 
the  stage  until  the  fiber  goes  dark  or  "blinks 
out".  Again  note  the  reading  of  the  stage.  The 
diffierence  in  the  first  reading  and  the  second 
is  an  angle  of  extinction. 

Tbe  angie  measured  may  vary  as  the 
orientation  of  the  fiber  changes  about  lis  long 
axis.  Tables  of  mineralogical  data  usually 
report  the  maximum  angle  of  extinction. 
Asl)esto«  forming  minerals,  when  they 
exhibit  an  angie  of  extinction,  usually  do 
show  an  angle  of  extinction  cloae  to  the 
reported  maximum,  or  as  appropriate 
depending  on  the  su'ostitution  chemistry. 
4.5.  Crossed  Polars  With  Compensator 

When  the  optical  axes  of  a  crystal  are  not 
lined  up  along  one  of  the  polarizing 
directions  (either  the  polarizer  or  the 
analyzer)  part  of  the  light  travels  along  one 
axis  and  part  travels  along  the  other  visible 
axis.  This  is  characteristic  of  birefringent 
materials. 

The  color  depends  on  the  diffcrence^f  the 
two  visible  indices  of  refraction  and  the 
thickness  of  the  crystal  The  maximum 
difference  avail.able  is  the  ^'iffprence  bctw-m 
the  a  and  the  7  axes.  This  maximum 
difference  is  usually  tabulated  as  the 
birpfnngenoe  of  the  rr>s'al. 

For  this  test,  align  the  fit)er  at  45°  to  the 
polarization  direciiors  in  order  to  maximize 
ihe  conu-ihution  to  each  of  the  optical  axes. 
The  colors  seen  are  called  rplardatirn  colors. 
Thry  arise  from  the  riTombination  of  light 
which  has  trRvelcd  'Ij-^.  ,.jgh  the  fvso  sepiirste 
direction.,  cf  the  cr^-sta;  One  of  the  rays  :s 
retarded  behind  the  other  since  the  light  in 
thii  direction  tnivets  slowor.  On 
recombination,  sorr::^  of  the  colors  whi-  h 
make  \ij^  white  !ig}>t  ar^  erh.inced  by 
co;;structive  interif  rt' !-,ce  and  seme  are 
supprr-^M-d  by  d'-str.iCtive  interference  Tht 
result  is  3  color  dept- r.deni  on  the  difft-rrnr e 
between  the  indices  .ind  i^.e  thickness  of  the 
cryn'al.  The  pro;.t:r  (cIors.-ti}n.kncssp<  n;  d 
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retardations  are  shown  on  a  Michel-Levy 
chart.  The  throe  itenu,  retardation,  thickness 
and  birefringence  are  related  by  the  following 
relationship:  >. 

R-t(ny— a) 

R  =  retardation,  t  =  crystal  thickness  m  urn. 

and 
t,,y  =  indices  of  refraction. 

Examination  of  the  equation  for  asbestos 
minerals  reveals  that  the  visible  colors  for 
almost  all  common  asbestos  minerals  and 
fiber  sizes  are  shades  of  gray  and  black.  The 
eye  is  relatively  poor  at  discriminating 
different  shades  of  gray.  It  is  very  good  at 
drscri.T.inating  different  colors.  In  order  to 
compensate  for  the  low  retardation,  a 
compensator  is  added  to  the  light  train 
be*  ween  the  polarization  elements.  The 
compensator  used  for  this  test  is  a  gypsum 
plate  of  known  thickness  and  birefringence. 
Such  a  compensator  when  oriented  at  45''  to 
the  polarizer  direction,  provides  a  retardation 
of  530  nm  of  the  530  nm  wavelength  color 
This  enhances  the  red  color  and  gives  the 
background  a  characteristic  red  to  red- 
magenta  color.  If  this  "full-wave" 
compensator  is  in  place  when  the  asbestos 
preparation  is  inserted  into  the  light  train, 
the  colors  seen  on  the  fibers  are  quite 
different.  Gypsum,  like  asbestos  has  a  fast 
a.\is  and  a  slow  axis.  When  a  fiber  is  aligned 
with  its  fast  axis  in  the  same  direction  as  the 
fast  axis  of  the  gypsum  plate,  the  ray 
vibrating  in  the  slow  direction  is  retarded  by 
.  both  the  asbestos  and  the  gypsum.  This 
results  in  a  higher  retardation  than  would  be 
present  for  either  of  the  two  minerals.^he 
color  seen  is  a  second  order  blue.  When  the 
fiber  is  rotated  90'  using  the  rotating  stage, 
the  slow  direction  of  the  fiber  is  now  aligned 
with  the  fast  direction  of  the  g>'p$um  and  the 
fast  direction  of  the  fiber  is  aligned  with  the 
slow  direction  of  the  gypsum.  Thus,  one  ray 
vibrates  faster  in  the  fast  direction  of  the 
gypsum,  and  slower  in  the  slow  direction  of 
the  fiber:  the  other  ray  will  vibrate  slower  in 
the  slow  direction  of  the  gypsum  and  faster 
in  the  fast  direction  of  the  fiber.  In  this  case, 
the  effect  is  subtractive  and  the  color  seen  is 
a  first  order  yellow.  As  long  as  the  fiber 
thickness  does  not  add  appreciably  to  the 
color,  the  same  basic  colors  will  be  seen  for 
all  asbestos  types  except  crocidolite.  In 
crocidolite  the  colors  will  be  weaker,  may  be 
in  the  opposite  directions,  and  will  t>e  altered 
by  the  blue  absorption  color  natural  to 
crocidolite.  Hundreds  of  other  materials  wiu 
give  the  same  colors  as  asbestos,  and 
therefore,  this  test  is  not  definitive  for 
asbestos.  The  test  is  useful  in  discriminating 
against  fiberglass  or  other  amorphous  fibers 
such  as  some  s^-nthetic  fibers.  Certain 
synthetic  fibers  will  show  retardation  colors 
different  than  asbestos;  however,  there  are 
some  forms  of  polyethylene  and  aramid 
which  will  show  morphology  and  retardation 
colors  similar  to  asbestos  minerals.  This  te>t 
must  be  supplemented  with  a  positive 
identification  test  when  birefringenl  tiberj 
are  present  which  can  not  be  excluded  by 
morphology.  This  lest  is  relatively  inetTectswe 
for  use  on  fibers  less  than  1  tun  in  diame'er. 
For  positive  contlrmation  TEM  or  SEM 
should  be  used  if  no  larger  bundles  or  fibdr^ 
are  visible. 


4.6.  Diversion  Staining 

Dispersion  microscopy  or  dispersion 
staining  is  the  method  of  choice  for  the 
identification  of  asbestos  in  bulk  m.aterials. 
Becke  line  analysis  is  used  by  some 
laboratpries  and  yields  the  same  results  as 
does  dispersion  staining  for  asbei'os  and  can 
be  used  in  lieu  of  dispersion  staining. 
Disperion  staining  is  performed  on  the  same 
platform  as  the  phase-polar  analysis  wifh  the 
ar.alyzar  and  compensator  removed.  One 
polarizl.-'.g  element  remains  to  define  the 
direction  of  the  light  so  that  the  differen' 
indices  of  refraction  of  the  Hbers  may  be 
separateiy  determined.  Dispersion 
micro -icopy  is  a  dark-f.eld  technique  ivhen 
uied  tor  asbestos.  Parti-Ies  are  i.Tsaged  wi*h 
sca"er9d  light.  Light  which  is  unscat'ered  is 
b'ocked  fro.Ti  reaching  the  eye  either  by  'he 
back  t'.a'.d  image  mask  m  a  .McCrone  obiectL'.e 
or  a  bask  f.eld  image  mask  in  the  piiase 
condenser.  T.he  most  coave;'.;ent  method  is  tj 
use  the  rotatin-g  phase  condenser  to  m.o-.e  an 
oversized  phase  ring  m'o  pi-jce.  The  ideal 
size  tor  this  ring  is  for  the  ce.-.tral  disk  to  bj 
just  Ia"jer  than  the  ob;ect:ve  ent.-y  aperture 
as  vieiiied  in  the  back  foca'  G^l.^e.  The  larger 
the  disk,  the  less  scartered  i; ^h.:  reithes  the 
e;.e.  This  wi!!  have  the  eftect  ot  diminishing 
the  intensity  of  disperskon  ciiorar.d  will 
shift  the  act'.:al  color  seen  Tiie  cciors  see" 
var>'  9-rtjn  on  m.icroscopes  fir>m  ;~e  same 
manutacturer.  This  is  dje  to  '"he  different 
bands  of  wavelength  e.xcljsion  by  d.i'fereai: 
mask  sizes.  The  mask  may  either  reside  in 
the  coiidenser  or  in  the  objective  back  foci! 
plane  jt  is  imperative  that  the  analyst 
determine  by  experimentat(t>n  with  asbestos 
standards  what  the  appropriate  colors  should 
be  for  aach  asbestos  type.  The  colors  depend 
also  on  the  tem.perature  of  (he  preparation 
and  th«  exact  chemistry  of  the  asbestos. 
Therefore,  some  slight  differences  from  the 
standards  should  be  allowed.  This  is  not  a 
serious  problem  for  commercial  asbestos 
uses.  This  technique  is  used  for  identificatio.T 
of  the  indices  of  refraction  for  fibers  by 
recognition  of  color.  There  is  no  direct 
numerical  readout  of  the  index  of  refraction. 
Correlation  of  color  to  actual  index  of 
refraction  is  possible  by  referral  to  published 
conver»ion  tables.  This  is  not  necessary  for 
the  analysis  of  asbestos.  Recognition  of 
appropriate  colors  along  with  the  proper 
morphology  are  deemed  sufficient  to  iden'if-/ 
the  coitunercial  asbestos  minerals.  Other 
techniques  including  SEM.  TEM.  and  XRD 
may  ha  required  to  provide  additional 
information  in  order  to  identify  other  types 
of  asbestos. 

Make  a  preparation  in  the  suspected 
matching  high  dispersion  oil.  e.g.,  n=1.530 
for  chr)sotile.  Perform  the  pr8liminar>'  tes's 
to  determine  whether  the  fibers  are 
birefriogent  or  not.  Take  note  of  the 
m.orphological  character.  Wavy  fibers  are 
indicative  of  chrysotile  whilp  long,  straight, 
thin,  frayed  fibers  are  indicative  of 
amphibole  asbestos.  This  can  aid  in  the 
selection  of  the  appropriate  matching  oil.  Ths 
microscope  is  set  up  and  the  polarization 
direction  is  noted  as  in  Section  4.4.  Align  a 
fiber  with  the  polarization  direction.  Note  the 
color.  This  is  the  color  parallel  to  the 
polarijer.  Then  rotate  the  fiber  rotating  the 
,>'ige  9p'  so  that  the  polarization  direction  i> 


across  the  fiber.  This  is  the  perpendicular 
position.  Again  note  the  color.  Both  colors 
must  be  consistent  with  standard  asbestos 
minerals  in  the  correct  direction  for  a 
positive  identification  of  asbestos.  If  only  one 
of  the  colors  is  correct  while  the  other  is  not. 
the  identification  is  not  positive.  If  the  colors 
in  both  directions  are  bluish-white,  the 
analyst  has  chosen  a  matching  index  oil 
which  is  higher  than  the  correct  matching  oil, 
e.g.  the  analyst  has  used  n  =  1.620  where 
chrysotile  is  present.  The  next  lower  oil 
(Section  3.5.)  should  be  used  to  prepare 
another  specimen.  If  the  color  in  both 
directions  is  yellow-white  to  straw-yelloiv- 
white.  thio  indicates  that  the  index  of  the  oil 
is  lower  than  the  index  of  the  fiber,  e.g.  the 
preparation  is  in  n  =  1.550  while 
anthophyilite  is  present.  Select  the  next 
higher  oil  (Section  3.5.)  and  prepare  another 
slide.  Continue  in  this  fashion  until  a 
positive  identification  of  all  asbestos  species 
present  has  been  m.ade  or  all  possible 
asbestos  species  have  been  riled  out  by 
negative  results  in  this  test.  Certain  plant 
tlbers  can  have  similar  dispersion  colors  as 
asbestos.  Take  care  to  note  and  evaluate  the 
morphology  of  the  fibers  or  remove  the  plant 
fibers  in  pre-preparafion.  Coating  m.ateriaf  on 
the  f  bars  such  as  carbonate  or  vinyl  may 
destroy  the  dispersion  color.  Usually,  there 
iviU  be  some  outcropping  of  fiber  which  will 
show  the  colors  sufficient  for  identification. 
Uhen  this  is  not  the  case,  treat  the  sample 
as  described  in  Section  3.3.  and  then  perform 
dispersion  staining.  Some  samples  will  yield 
to  Becke  line  analysis  if  they  are  coated  or 
electron  microscopy  can  be  used  for 
identification. 
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Appendix  L  to  §  1915.1001— Work 
Practices  and  Engineering  Controls  for 
Automotive  Bral(e  and  Clutch 
Inspection,  Disassembly,  Repair  and 
Assembly— Mandatory 

This  mandatory  appendix  specifies 
engineering  controls  and  work  practices  that 
must  be  implemented  by  the  employer 
during  automotive  brake  and  clutch 
inspection,  disassembly,  repair,  and 
assembly  operations.  Proper  use  of  these 
engineering  controls  and  work  practices  will 
reduce  employees'  asbestos  exposure  below 
the  permissible  exposure  level  du.nng  clutch 
and  brake  inspection,  disassembly,  repair, 
and  assembly  operations.  The  employer  shall 
institute  engineering  controls  and  work 
practices  using  either  the  method  set  forth  in 
paragraph  |A]  or  paragraph  IB]  of  this 
appendix,  or  any  other  method  w  hich  the 
employer  can  demonstrate  to  be  equivalent  in 
terms  of  reducing  employee  exposure  to 
asbestos  as  defined  and  which  meets  the 
requirements  described  in  paragraph  ICj  of 
this  appendix,  for  those  facilities  in  which  no 
more  than  5  pairs  of  brakes  or  5  clutches  are 
inspected,  disassembled,  reassembled  and/or 
repaired  per  week,  the  method  set  forth  in 
jjuragraph  ID)  of  this  appendix  may  be  us(>d: 


[A]  Negative  Pressure  Enclosure/HEPA 
Vacuum  System  Method 

(1)  The  brake  and  clutch  inspection, 
disassembly,  repair,  and  assembly  operations 
shall  be  enclosed  to  cover  and  contain  the 
clutch  or  brake  assembly  and  to  prevent  the 
release  of  asbestos  fibers  into  the  worker's 
breathing  zone. 

(2)  The  enclosure  shall  be  sealed  tightly 
and  thoroughly  inspected  for  leaks  before 
work  begins  on  brake  and  clutch  inspection, 
disassembly,  repair,  and  assembly. 

(3)  The  enclosure  shall  be  such  that  the 
worker  can  clearly  see  the  operation  and 
shall  provide  impermeable  sleeves  through 
which  the  worker  can  handle  the  brake  and 
clutch  inspection,  disassembly,  repair  and 
assembly.  The  integrity  of  the'sleeves  and 
ports  shall  be  examined  before  work  begins. 

(4)  A  HEPA-filtered  vacuum  shall  be 
employed  to  maintain  the  enclosure  under 
negative  pressure  throughout  the  operation. 
Compressed-air  may  be  used  to  remove 
asbestos  fibers  or  particles  from  the 
enclosure. 

(5)  The  HEPA  vacuum  shai!  fie  iis'.'d  first 
to  loosen  the  asbestos  containing  residue 
from  the  brake  and  clutch  parts  and  then  to 
evacuate  the  loosened  asbestos  containing 
material  from  the  enclosure  and  capture  the 
material  in  the  vacuum  filter. 

(6)  The  vacuum's  filter,  when  full,  shall  be 
first  wetted  with  a  fine  mist  of  water,  then 
removed  and  placed  immediately  in  an 
impermeable  container,  labeled  according  to 
paragraph  (i)(2)[ii)  of  this  section  and 
disposed  of  according  to  paragraph  (k)  of  this 
section. 

(7)  Any  spills  or  releases  of  asbestos 
containing  waste  material  from  inside  of  the 
enclosure  or  vacuum  hose  or  vacuum  filter 
shall  be  immediately  cleaned  up  and 
disposed  of  according  to  paragraph  (k)  of  the 
section. 

[Bj  Low  Pressure/Wet  Cleaning  Method 

(1)  A  catch  basin  shall  be  placed  under  the 
brake  assembly,  positioned  to  avoid  splashes 
and  spills. 

(2)  The  reservoir  shall  contain  water 
containing  an  oi;ganic  solvent  or  wetting 
agent.  The  flow  of  liquid  shall  be  controlled 
such  that  the  brake  assembly  is  gently 
fiooded  to  prevent  the  asbestos-containing 
brake  dust  from  becoming  airborne. 

(3)  The  aqueous  solution  shall  be  allowed 
to  flow  between  the  brake  drum  and  brake 
support  before  the  drum  is  removed. 

(4)  After  removing  the  brake  drum,  the 
wheel  hub  and  back  of  the  brake  assembly 
shall  be  thoroughly  wetted  to  suppress  dust. 

(5)  The  brake  support  plate,  brake  shoes 
and  brake  components  used  to  attach  the 
brake  shoes  shall  be  thoroughly  washed 
before  removing  the  old  shotjs. 

(6)  In  systems  using  filters,  the  filrer<;. 
when  full,  shall  be  first  wetted  with  a  fine 
mist  of  water,  then  removed  and  placed 
immediately  in  an  impem.eable  containei, 
labeled  according  to  paragraph  (j)(2)(:i)  of 
this  section  and  disposed  of  a(  cording  to 
paragraph  (k)  of  this  section. 

(")  Any  spills  of  asbestos-containing 
aqueous  solution  or  any  asbcstos-contair.lnj; 
waste  material  shall  {)c  cleaned  up 
immediately  and  disposed  of  a(  <  ording  to 
paragraph  (k)  of  this  section. 


(8)  The  use  of  dry  brushing  during  low 
pressure/wet  cleaning  operations  is 
prohibited. 

IC]  Equivalent  Methods 

An  equivalent  method  is  one  which  has 
sufficient  written  detail  so  that  it  can  be 
reproduced  and  has  been  demonstrated  that 
the  exposures  resulting  from  the  equivalent 
method  are  equal  to  or  less  than  the 
exposures  which  would  result  from  the  use 
of  the  method  described  in  paragraph  |A|  of 
this  appendix.  For  purposes  of  making  this 
comparison,  the  employer  shall  assume  that 
exposures  resulting  from  the  use  of  the 
method  described  in  paragraph  \.\]  of  this 
appendix  shall  not  exceed  0.004  f/cc.  as 
measured  by  the  OSHA  reference  method 
and  as  averaged  over  at  least  18  p.rsonal 
samples. 

ID]  Wet  Method       ■ 

dl  A  spray  bottle,  hose  nozzle,  or  other 
implement  capable  of  delivering  a  fine  misi 
of  water  or  amended  water  or  other  delnerv- 
system  capable  of  delivering  water  at  low- 
pressure,  shall  be  used  to  first  thoroughly  \\e\ 
the  brake  and  clutch  parts.  Brake  and  clutch 
components  shall  then  be  wiped  clean  with 
8  cloth. 

(2)  The  cloth  shall  be  placed  in  an 
impermeable  container,  labelled  according  to 
paragraph  (j)(2)(ii)  of  this  section  and  then 
disposed  of  according  to  paragraph  (k)  of  this 
section,  or  the  cloth  shall  be  laundered  in  a 
way  to  prevent  the  release  of  asbestos  fibers 
in  excess  of  0.1  fiber  per  cubic  centimeter  of 
air. 

(3)  Any  spills  of  solvent  or  any  asbt-slos 
containing  waste  material  shall  be  cleaned  up 
immediately  according  to  paragraph  (k)  of 
this  section. 

(4)  The  use  of  dr>^  brushing  during  the  wH 
method  operations  is  prohibited. 
Construction 

PART  1926— {AMENDED] 

1.  The  authority  citation  of  subpiirt  Z 
of  29  CFR  part  1926  continues  to  n^ad 
as  follows: 

Authority:  Set  tions  6  and  8.  Occup^itional 
Safety  and  Health  Act.  29  U  S.C.  655.  657: 
Secretary'  of  Labors  Orders  Nos.  12-71  (36 
FR  8754).  8-76  (41  FR  25059),  9-83  (48  FR 
35736)  or  1-90  (55  FR  9033)  a*  .ippliLahle; 
and  29  CFR  part  1911. 

Section  1926.1102  not  issued  under  29 
U.S.C.  655  or  29  CFR  part  1911:  also  is-;u<  d 
under  5  U.S.C,  653. 

Section  1926.1103  through  1926  1118  „]^o 
issued  under  29  U.S.C.  6G53. 

Section  1926.1128  .ilso  issued  ui'der  2') 
U.S.C.  653. 

Section  1926.1145  and  1926.1 147  also 
issued  under  29  US  C.  653. 

Se(  tion  1920  ri 4 8  a'.so  issued  und'T  2') 
use.  653. 

2,  S<Jt.tion  lG2h.58  .Asbestos. 
tremolite,  anthophyllite,  and  artinolitp 
is  redesignated  as  §  1926.1101  Asbestos 
and  §  1926,58  is  resei\ed. 

3.  Section  1926.1101  is  amended  by 
mv  ising  the  si3rtion  heading  and 
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paragraphs  (a)  through  (p)  (all  the  text 
preceding  the  appendices)  and  by 
adding  paragraph  (q)  to  read  as  follows: 

$1928.1101    Asbestos. 

(a)  Scope  and  application.  This 
section  regulates  asbestos  exposure  in 
all  work  as  defined  in  29  CFR 
1910.12(b),  including  but  not  limited  to 
the  following: 

(1)  Demolition  or  salvage  of  sU-uctures 
where  asbestos  is  present; 

(2)  Removal  or  encapsulation  of 
materials  containing  asbestos; 

(3)  Construction,  alteration,  repair, 
maintenance,  or  renovation  of 
structures,  substrates,  or  portions 
thereof,  that  contain  asbestos; 

(4)  Installation  of  products  containing 
asbestos: 

(5)  Asbestos  spill/emergency  cleanup; 
and 

(6)  Transportation,  disposal,  storage, 
containment  of  and  housekeeping 
activities  involving  asbestos  or  products 
containing  asbestos,  on  the  site  or 
location  at  which  construction  activities 
are  performed. 

(7)  Coverage  under  this  standard  shall 
be  based  on  the  nature  of  the  work 
operation  involving  asbestos  exposure. 

-(b)  Definitions. 

Aggressive  method  means  removal  or 
disturbance  of  building  material  by 
sanding,  abrading,  grinding  or  other 
method  that  breaks,  crumbles,  or 
disintegrates  intact  ACM. 

Amended  water  means  water  to  which 
surfactant  (wetting  agent)  has  been 
added  to  increase  the  ability  of  the 
liquid  to  penetrate  ACM. 

Asbestos  includes  clm'sotile,  aniosite. 
crocidolite.  tremolite  asbestos, 
anthophyllite  asbestos,  actinolite 
asbestos,  and  any  of  these  minerals  that 
has  been  chemically  treated  and/or 
altered.  For  purposes  of  this  standard, 
"asbestos"  includes  PACM,  as  defined 
below. 

Asbestos-containing  material  (ACMI, 
means  any  material  containing  more 
than  one  percent  asbestos. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
duthoriTed  by  the  employer  and 
required  by  work  duties  to  be  present  in 
regulated  areas. 

Building/facility  owner  is  the  legal 
entity,  including  a  lessee,  which 
exercises  control  over  management  and 
record  keeping  functions  relating  to  a 
building  and/or  facility  in  which 
activities  covered  by  this  standard  take 
place. 

Certified  Industrial  Hygienist  (CIHJ 
nuians  one  certified  in  the 


comprehensive  practice  of  industrial 
hygiene  by  the  American  Board  of 
Indust^al  Hygiene. 

Class  I  asoestos  work  means  activities 
involving  the  removal  of  TSI  and 
surfacing  ACM  and  PACM. 

Class  II  asbestos  work  means  activities 
involving  the  removal  of  ACM  which  is 
not  thermal  system  insulation  or 
surfacing  material.  This  includes,  but  is 
not  limited  to,  the  removal  of  asbestos- 
containing  wallboard,  floor  tile  and 
sheeting,  roofing  and  siding  shingles, 
and  construction  mastics. 

Class  III  asbestos  work  means  repair 
and  maintenance  operations,  where 
"ACM*',  including  thermal  system 
insulation  and  surfacing  material,  is 
likely  to  be  distiubed. 

Class  IV  asbestos  work  means 
maintenance  and  custodial  activities 
during  which  employees  contact  ACM 
and  PACM  and  activities  to  clean  up 
waste  tnd  debris  Containing  ACM  and 
PACM. 

Clean  room  means  an 
uncontaminated  room  having  facilities 
for  the  storage  of  employees'  street 
clothing  and  uncontaminated  materials 
and  equipment: 

Closely  resemble  means  that  the  major 
workplace  conditions  which  have 
contributed  to  the  levels  of  historic 
asbestos  exposure,  are  no  more 
protective  than  conditions  of  the  current 
workplace. 

Competent  person  means,  in  addition 
to  the  definition  in  29  CFR  1926,32  (f). 
one  who  is  capable  of  identifying 
existing  asbestos  hazards  in  the 
workplace  and  selecting  the  appropriate 
control  strategy  for  asbestos  exposure, 
who  has  the  authority  to  take  prompt 
corrective  measures  to  eliminate  them, 
as  specified  in  29  CFR  1926.32(f):  in 
addition,  for  Class  I  and  Class  II  work 
who  is  specially  trained  in  a  training 
coursa  which  meet  the  criteria  of  EPA's 
Model  Accreditation  Plan  (40  CFR  763) 
for  praject  designer  or  supervisor,  or  its 
(equivalent  and,  for  Class  II  and  Class  IV 
work,  who  is  trained  in  an  operations 
and  maintenance  (O&M)  course 
developed  by  EPA  (40  CFR  763.92 

(a)(2)U 

Critical  barrier  means  one  or  more 
layers  of  plastic  sealed  over  all  openings 
into  a  work  area  or  any  other  similarly 
placed  physical  barrier  sufficient  to 
prevent  airborne  asbestos  in  a  work  area 
from  migrating  to  an  adjacent  area. 

Decontamination  area  means  an 
enclosed  area  adjacent  and  connected  to 
the  regulated  area  and  consisting  of  an 
equipment  room,  shower  area,  and  clean 
room,  which  is  used  for  the 
decontamination  of  workers,  materials, 
and  equipment  that  are  contaminated 
with  asbestos. 


Demolition  means  the  wrecking  or 
taking  out  of  any  load-supporting 
structural  member  and  any  related 
razing,  removing,  or  stripping  of 
asbestos  products. 

Director  means  the  Director,  National 
Institute  for  Occupational  Safety  and 
Health,  U.S.  Department  of  Health  and 
Human  Services,  or  designee. 

Disturbance  means  contact  which 
releases  fibers  from  ACM  or  PACM  or 
debris  containing  ACM  or  PACM.  This 
term  includes  activities  that  disrupt  the 
matrix  of  ACM  or  PACM.  render  ACM 
or  PACM  friable,  or  generate  visible 
debris.  Disturbance  includes  cutting 
away  small  amounts  of  ACM  and 
PACM.  no  greater  than  the  amount 
which  can  be  contained  in  one  standard 
sized  glove  bag  or  waste  bag  in  order  to 
access  a  building  component.  In  no 
event  shall  the  amount  of  ACM  or 
PACM  so  disturbed  exceed  that  which 
can  be  contained  in  one  glove~bag  or 
waste  bag  which  shall  not  exceed  60 
inches  in  length  and  width. 

Employee  exposure  means  that 
exposure  to  airborne  asbestos  that 
would  occur  if  the  employee  were  not 
using  respiratory  protective  equipment 

Equipment  room  [change  room] 
means  a  contaminated  room  located 
within  the  decontamination  area  that  is 
supplied  with  impermeable  bags  or 
containers  for  the  disposal  of 
contaminated  protective  clothing  and 
equipment. 

Fiber  means  a  particulate  form  of 
asbestos.  5  micrometers  or  longer,  with 
a  length-to-diameter  ratio  of  at  least  3  to 
1. 

Glovebag  means  an  impervious  plastic 
bag-like  enclosure  affixed  around'an 
asbestos-containing  material,  with 
glove-like  appendages  through  which- 
material  and  tools  may  be  handled. 

High-efficiency  particulate  air  (HEP A ) 
filter  means  a  fiher  capable  of  trapping 
and  retaining  at  least  99.97  percent  of 
all  mono-dispersed  particles  of  0.3 
micrometers  in  diameter. 

Homogeneous  area  means  an  area  of 
surfacing  material  or  thermal  system 
insulation  that  is  uniform  in  color  and 
tox-ture. 

Industrial  hygienist  means  a 
professional  quafified  by  education, 
training,  and  experience  to  anticipate, 
recognize,  evaluate  and  develop 
controls  for  occupational  health 
hazards. 

Intact  means  that  the  ACM  has  not 
crumbled,  been  pulverized,  or  otherwise 
deteriorated  so  that  it  is  no  longer  likely 
to  be  hound  with  its  matrix. 

Modification  for  piuposes  of 
paragraph  (g)(6)(ii).  means  a  changed  or 
altered  procedure,  material  or 
component  of  a  control  system,  which 
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replaces  a  procedure,  material  or 
component  of  a  required  system. 
Omitting  a  procedure  or  component,  or 
reducing  or  diminishing  the  stringency 
or  strength  of  a  material  or  component 
-    of  the  control  system  is  not  a 
"modification"  for  purposes  of 
paragraph  (g)(6)(ii)  of  this  section. 

Negative  Initial  Exposure  Assessment 
means  a  demonstration  by  the  employer, 
which  complies  with  the  criteria  in 
paragraph  (f)(2)(iii)  of  this  section,  that 
employee  exposure  during  an  operation 
is  expected  to  be  consistently  below  the 
PELs. 

PACM  means  "presumed  asbestos 
containing  material". 

Presumed  Asbestos  Containing 
Material  means  thermal  system 
insulation  and  surfacing  material  found 
in  buildings  constructed  no  later  than 
1980.  The  designation  of  a  material  as 
"PACM"  may  be  rebutted  pursuant  to 
paragraph  (k){4)  of  this  section. 

Project  Designer  means  a  person  who 
has  successfully  completed  the  training 
requirements  for  an  abatement  project 
designer  established  by  40  U.S.C 
§  763.90(g). 

Regulated  area  means:  an  area 
established  by  the  employer  to 
demarcate  areas  where  Class  I.  II,  and  III 
asbestos  work  is  conducted,  andany 
adjoining  area  where  debris  and  waste 
from  such  asbestos  work  accumulate; 
and  a  work  area  within  which  airborne 
•  concentrations  of  asbestos,  exceed  or 
there  is  a  reasonable  possibility  they 
may  exceed  the  permissible  exposure 
limit.  Requirements  for  regulated  areas 
are^et  out  in  paragraph  (e}{€)  of  tins 
section. 

Removal  means  all  operations  where 
ACM  and/or  PACM  is  taken  out  or 
stripped  from  structures  or  substrates, 
and  includes  demolition  operations. 

Renovation  means  the  modifying  of 
any  existing  structure,  or  portion 
thereof. 

Repair  means  overhauling,  rebuilding, 
reconstructing,  or  reconditioning  of 
structures  or  substrates,  including 
encapsulation  or  other  repair  of  ACM  or 
PACM  attached  to  structures  or 
substrates. 

Surfacing  material  means  material 
that  is  sprayed,  troweled-on  or 
otherwise  applied  to  stu'faces  (such  as 
acoustical  plaster  on  ceilings  and 
fireproofing  materials  on  structural 
members,  or  other  materials  on  surfaces 
for  acoustical,  fireproofing,  and  other 
purposes). 

Surfacing  ACM  means  surfacing 
material  which  contains  more  than  1% 
asbestos. 

Thermal  system  insulation  (TSI) 
means  ACM  applied  to  pipes,  fittings, 
boilers,  breeching,  tanks,  ducts  or  other 


structural  components  to  prevent  heat 
loss  or  gain. 

Thermal  system  insulation  ACM  is 
thermal  system  insulation  which 
contains  more  than  1%  asbestos. 

(c)  Permissible  exposure  limits 
(PELS) — (1)  Time- weighted  average 
limit  (TWA).  The  employer  shall  ensure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  asbestos  in 
excess  of  0.1  fiber  per  cubic  centimeter 
of  air  as  an  eight  (8)  hour  time-weighted 
average  (TWA),  as  determined  by  the 
method  prescribed  in  Appendix  A  of 
this  section,  or  by  an  equivalent 
method. 

(2)  Excursion  limit.  The  pmployer 
shall  ensure  that  no  employee  is 
exposed  to  an  airborne  concentration  of 
asbestos  in  excess  of  1.0  fiber  per  cubic 
centimeter  of  air  (1  f/cc)  as  averaged 
over  a  sampling  period  of  thirty  (30) 
minutes,  as  determined  by  the  method 
prescribed  in  Appendix  A  of  this 
section,  or  by  an  equivalent  method. 

(d)  Multi-employer  worksites.  (l)tDn 
multi-employer  worksites,  an  employer 
performing  work  requiring  the 
establishment  of  a  regulated  ares  shall 
inform  other  employers  on  the  site  of 
the  nature  of  the  employer's  work  with 
asbestos  and/or  PACM.  of  the  existence 
of  and  requirements  pertainkjg  to 
regulated  areas,  and  the  measures  taken 
to  ensure  that  employees  of  such  other 
employers  are  not  exposed  to  asbestos. 

(2)  Asbestos  hazards  at  a  multi- 
employer work  site  shall  be  abated  by 
the  contractor  who  created  or  controls 
the  source  of  .asbestos  contamination. 
For  example,  if  there  is  a  significant 
breach  of  an  enclosure  containing  Class 
I  work,  the  employer  responsible  for 
erecting  the  enclosure  shall  repair  the 
hreach  immediately. 

(3)  In  addition,  all  employers  of 
employees  exposed  to  asbestos  hazards 
shall  comply  with  applicable  protective 
provisions  to  protect  their  employees. 
For  example,  if  employees  working 
immediately  adjacent  to  a  Class  I 
asbestos  job  are  exposed  to  asbestos  due 
to  the  inadequate  containment  of  such 
job,  their  employer  shall  either  remove 
the  employees  from  the  area  until  the 
enclosure  breach  is  repaired;  or  perform 
an  initial  exposure  assessment  pursuant 
to  (f)(1)  of  this  section. 

(4)  All  employers  of  employees 
working  adjacent  to  regulated  areas 
established  by  another  employer  on  a 
multi-employer  work-site,  shall  take 
steps  on  a  daily  basis  to  ascertain  the 
integrity  of  the  enclosure  and/or  the 
effectiveness  of  the  control  method 
relied  on  by  the  primary  asbestos 
contractor  to  assure  that  asbestos  fibers 
do  not  migrate  to  such  adjacent  areas. 


(5)  All  general  contractors  on  a 
construction  project  which  includes 
work  covered  by  this  standard  shall  be 
deemed  to  exercise  general  supervisory 
authority  over  the  work  covered  by  this 
standard,  even  though  the  general 
contractor  is  not  quahfied  to  serve  as  the 
asbestos  "competent  person"  as  defined 
by  paragraph  (b)  of  this  section.  As 
supervisor  of  the  entire  project,  the 
general  contractor  shall  ascertain 
whether  the  asbestos  contractor  is  in 
compliance  with  this  standard,  and 
shall  require  such  contractor  to  come 
into  compliance  with  this  standard 
when  necessary. 

(e)  Regulated  areas— (1)  All  Class  1. 11 
and  III  asbestos  work  shall  be  conducted 
within  regulated  areas.  All  other 
operations  covered  by  this  standard 
shall  t?e  conducted  within  a  regulated 
area  where  airborne  concentrations  of 
asbestos  exceed,  or  there  is  a  reasonable 
possibility  they  may  exceed  a  PEL. 
Regulated  areas  shall  comply  with  the 
requirements  of  paragraphs  (2),  (3).(4) 
and  (5)  of  this  section. 

(2)  Demarcation.  The  regulated  area 
shall  be  demarcated  in  any  manner  that 
minimizes  the  number  of  persons 
within  the  area  and  protects  persons 
outside  the  area  from  exposure  to 
airborne  concentrations  of  asbestos. 
Where  critical  barriers  or  negative 
pressure  enclosures  are  used,  they  may 
demarcate  the  regulated  area.  Signs 
shall  be  provided  and  displayed 
pursuant  to  the  requirements  of 
paragraph  (k)(6)  of  this  section. 

(3)  Access.  Access  to  regulated  areas 
shall  be  limited  to  authorized  persons 
and  to  persons  authorized  by  the  Act  or 
regulations  issued  pursuant  thereto. 

(4)  Respirators.  All  persons  entering  a 
regulated  area  where  employees  are 
required  pursuant  to  paragraph  (h)(2)  of 
this  section  to  wear  respirators  shall  be 
suppUed  with  a  respirator  selected  in 
accordance  with  paragraph  (h)(2)  of  this 
section. 

(5)  Prohibited  activities.  The 
employer  shall  ensure  that  employees 
do  not  eat,  drink,  smoke,  chew  tobacco 
or  gum,  or  apply  cosmetics  in  the 
regulated  area. 

(6)  Competent  Persons.  The  employer 
shall  ensure  that  all  asbestos  work 
performed  within  regulated  areas  is 
supervised  by  a  competent  person,  as 
defined  in  paragraph  (b)  of  this  section. 
The  duties  of  the  competent  person  are 
set  out  in  paragraph  (o)  of  this  section. 

(f)  Exposure  assessments  and 
monitoring — (1)  General  monitoring 
criteria,  (i)  Each  employer  who  has  a 
workplace  of  work  operation  where 
exposure  monitoring  is  required  under 
this  section  shall  perfoim  monitoring  to 
determine  acciirately  the  airborne 
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concentrations  of  asbestos  to  which 
employees  may  be  exposed. 

(ii)  DetermlnatioDS  of  employee 
exposure  shall  be  made  from  breathing 
zone  air  samples  that  are  representative 
of  the  8-hour  TWA  and  30-minute  short- 
term  exposures  of  each  employee. 

(iii)  Representative  8-hour  TVVA 
employee  exposure  shall  be  determined 
on  the  basis  of  one  or  more  samples 
representing  full-shift  exposure  for 
employees  in  each  work  area. 
Representative  30-minute  short-term 
employee  exposures  shall  be 
determined  on  the  basis  of  one  or  more 
samples  representing  30  minute 
exposures  associated  with  operations 
that  are  most  likely  to  produce 
exposures  above  the  excursion  limit  for 
employees  in  each  work  area. 

(2)  Initial  Exposure  Assessment,  (i) 
Each  employer  who  has  a  workplace  or 
work  operation  covered  by  this  standard 
shall  ensure  that  a  "competent  person" 
conducts  an  exposure  assessment 
'  immediately  before  or  at  the  initiation  of 
the  operation  to  ascertain  expected 
exposures  during  that  operation  or 
workplace. 

The  assessment  must  be  completed  in 
time  to  comply  with  requirements 
which  are  triggered  by  exposure  data  or 
the  lack  of  i  "negative  exposure 
assessment,"  and  to  provide  information 
necessary  to  assure  that  all  control 
systems  planned  are  appropriate  for  that 
operation  and  will  work  properly. 

(ii)  Basis  of  Initial  Exposure 
Assessment:  The  initial  exposure 
assessment  shall  be  based  on  data 
derived  from  the  following  sources:  (A) 
If  feasible,  the  employer  shall  monitor 
employees  and  base  the  exposure 
assessment  on  the  results  of  exposure 
monitoring  which  is  conducted 
pursuant  to  the  criteria  in  paragraph 
(f)(2)(iii)  of  this  section. 

(B)  In  addition,  the  assessment  shall 
include  consideration  of  all 
observations,  information  or 
calculations  which  indicate  employee 
exposure  to  asbestos,  including  any 
previous  monitoring  conducted  in  the 
workplace,  or  of  the  operations  of  the 
employer  which  indicate  the  levels  of 
airborne  asbestos  likely  to  be 
encountered  on  the  job.  However,  the 
assessment  may  conclude  that 
exposures  are  likely  to  be  consistently 
below  the  PELS  only  as  a  conclusion  of 
a  "negative  exposure  assessment" 
conducted  pursuant  to  (f)(2)(iii)  of  this 
section. 

(C)  For  Class  I  asbestos  work,  until  the 
employer  conducts  exposure  monitoring 
and  documents  that  employees  on  that 
job  will  not  be  exposed  in  excess  of  the 
PELs,  or  otherwise  makes  a  negative 

,  exposure  assessment  pursuant  to 


paragraph  (f)(2)(iii]  of  this  section,  the 
employer  shall  presimie  that  employees 
are  exposed  in  excess  of  the  TWA  and 
excursion  limit. 

(iii)  Negative  Exposure  Assessment: 
For  any  one  specific  asbestos  job  which 
will  be  performed  by  employees  who 
have  been  trained  in  compliance  with 
the  standard,  the  employer  may 
demonstrate  that  employee  exposures 
will  be  below  the  PELs  by  data  which 
conform  to  the  following  criteria; 

(A)  Objective  data  demonstrating  that 
the  product  or  material  containing 
asbestos  minerals  or  the  activity 
involving  such  product  or  material 
cannot  release  airborne  fibers  in 
concentratior.s  exceeding  the  TWA  and 
excursion  limit  under  those  work 
conditions  having  the  greatest  potential 
for  releasing  asbestos;  or 

(B)  Where  the  employer  has 
monitored  prior  asbestos  jobs  for  the 
PEL  and  the  excursion  limit  within  12 
months  of  the  current  or  projected  job. 
the  monitoring  and  analysis  wore 
performed  in  compliance  with  the 
asbestos  standard  in  effect;  and  the  data 
were  obtained  during  work  operations 
conducted  under  workplace  conditions 
'closely  resembling"  the  processes,  type 
of  material,  control  methods,  work 
practices,  and  environmental  conditions 
used  and  prevailing  in  the  employer's 
current  operations,  the  operations  were 
conducted  by  employees  whose  training 
and  experience  are  no  more  extensive 
than  that  of  employees  performing  the 
current  job,  and  tliese  data  show  that 
under  the  conditions  prevailing  and 
which  will  prevail  in  the  current 
workplace  there  is  a  high  degree  of 
certainty  that  employee  exposures  will 
not  e)^eed  the  TWA  and  excursion 
limit;  or 

(C)  The  results  of  initial  exposure 
monitoring  of  the  current  job  made  from 
breathing  zone  air  samples  that  are 
representative  of  the  8-hour  TWA  and 
30-miiiute  short-term  exposures  of  each 
emplcryee  covering  operations  which  are 
most  likely  during  the  performance  of 
the  entire  asbestos  job  to  result  in 
exposures  over  the  PELs. 

(3)  Periodic  monitoring,  (ij  Class  I  and 
II  operations.  The  employer  shall 
conduct  daily  monitoring  that  is 
representative  of  the  exposure  of  each 
employee  who  is  assigned  to  work 
within  a  regulated  area  who  is 
performing  Class  I  or  II  work,  unless  the 
employer  pursuant  to  (0(2)(iii)  of  this 
sectiofi,  has  made  a  negative  exposure 
assessment  for  the  entire  operation. 

(ii)  AU  operations  imder  the  standard 
other  than  Class  I  and  II  operations.  The 
employer  shall  conduct  periodic 
monitoring  of  all  work  where  exposures 
are  expected  to  exceed  a  PEL,  at 


intervals  sufficient  to  document  the 
validity  of  the  exposure  prediction. 

(iii)  Exception:  When  all  employees 
required  to  be  monitored  daily  are 
equipped  with  supplied-air  respirators 
operated  in  the  positive-pressure  mode. 
the  employer  may  dispense  with  the 
daily  monitoring  required  by  this 
paragraph.  However,  employees 
performing  Class  I  work  using  a  control 
method  which  is  not  listed  in  paragraph 
(g)(4)  (i).  (ii),  or  (iii)  of  this  section  or 
using  a  modification  of  a  listed  control 
method,  shall  continue  to  be  monitored 
daily  even  if  they  are  equipped  with 
supplied-air  respirators. 

(4)  (i)  Termination  of  monitoring.  If 
the  periodic  monitoring  required  by 
paragraph  (f)(3)  of  this  section  rexeals 
that  employee  exposures,  as  indicated 
by  statistically  reliable  measurement, 
are  below  the  permissible  exposure 
limit  and  excursion  limit  the  employer 
may  discontinue  monitoring  for  those 
e.Tiployees  v/hose  exposures  are 
represented  by  such  monitoring. 

(ii)  Additional  monitoring. 
Notwithstanding  the  provisions  of 
paragraph  (f)  (2)  and  (3),  and  (0(4)  of 
this  section,  the  employer  shall  institute 
the  exposure  monitoring  required  under 
paragraph  (f)(3)  of  this  section  whenever 
there  has  been  a  change  in  process, 
control  equipment,  personnel  or  work 
practices  that  may  result  in  new  or 
additional  exposures  above  the 
permissible  exposure  limit  and/or 
excursion  limit  or  when  the  employer 
has  any  reason  to  suspect  that  a  change 
may  result  in  new  or  additional 
exposures  above  the  permissible 
exposure  limit  and/or  excursion  limit. 
Such  additional  monitoring  is  required 
regardless  of  whether  a  "negative 
exposure  assessment"  was  previously 
produced  for  a  specific  job. 

(5)  Observation  of  monitoring,  (i)  The 
employer  shall  provide  affected 
employees  and  their  designated 
representatives  an  opportimity  to 
observe  any  monitoring  of  employee 
exposure  to  asbestos  conducted  in 
accordance  with  this  section.     ^ 

(4i)  When  observation  of  the 
monitoring  of  employee  exposure  to 
asbestos  requires  entry  into  an  area 
where  the  use  of  protective  clothing  or 
equipment  is  required,  the  observer 
shall  be  provided  with  and  be  required 
.  to  use  such  clothing  and  equipment  and 
shall  comply  with  all  other  applicable 
safety  and  health  procedtu^s. 

(g)  Methods  of  compliance — (1) 
Engineering  controls  and  work  practices 
for  all  operations  covered  by  this 
section.  The  employer  shall  use  the 
following  engineering  ccmtrols  and  work 
practices  in  all  operations  covered  by 
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this  section,  regardless  of  the  levels  of 
exposure: 

(i)  Vacuum  dean^s  equipped  with 
HEPA  filters  to  collect  all  debris  and 
dust  containing  ACM  or  PACM;  and, 

(ii)  Wet  methods,  or  wetting  agents,  to 
control  employee  exposures'^ring 
asbestos  haiadling,  mixing,  removal, 
cutting,  application,  and  cleanup, 
Rxcept  where  employers  demonstrate 
that  the  use  of  wet  methods  is  infeasiWe 
due  to  for  example,  the  creation  of 
electrical  hazards,  equipmeDt 
malfunction,  and,  in  roofing,  slipping 
hazards;  and 

(iii)  Prompt  clean-up  and  disposal  of 
wastes  and  det»is  ctmtaminated  with 
asbestos  in  leak-tight  containers. 

(21  In  addition  to  the  lequirenieuts  of 
paragraph  (gXl)  of  Ais  section,  the 
employer  shall  use  the  fbllo%nng  control 
methods  to  achieve  com{rfianee  with  the 
TWA  pennissiUe  exposure  limit  and 
excvusicm  limit  prescribed  by  paragraph 
(c>ofthissectioB; 

(i)  Local  exhaust  ventil^i<»  equipped 
with  HEPA  Sker  dust  coUeeticm 
systems; 

(ii)  Enclosure  or  isolation  of  processes 
producing  asbestos  dust; 

(iii)  Ventilation  of  the  regulated  area 
to  move  contaminated  air  away  from  the 
breathing  zone  of  employees  and  toward 
a  filtration  or  coUectioa  device 
equipped  with  a  tffiPA  filter; 

liv)  Use  of  other  work  practices  and 
engineering  controls  that  the  Assistant 
Secretary  can  show  to  be  feasible. 

(v)  Wherever  the  feasible  engineering 
and  work  practice  controls  described 
above  are  not  sulEcient  to  reduce 
employee  exposure  to  or  below  the 
permissible  exposure  limit  and/or 
excursion  limit  prescribed  in  paragraph 
(c]  of  this  section,  the  employer  shall 
use  them  to  reduce  employee  exposure 
to  the  lowest  levels  attairtaUe  by  these 
controls  and  shall  supplement  them  by 
the  use  of  respiratory  protection  that 
compbes  with  the  requirements  of 
paragraph  (h)  of  this  section. 

(3)  Prohibitions.  The  following  work 
practices  and  engineering  controls  shall 
not  be  used  for  work  related  to  asbestos 
or  for  work  which  disturbs  ACM  or 
PACM,  regardless  <rf  measiu^  levels  of 
asbestos  exposiure  or  the  results  of 
initial  exposure  assessments: 

(il  High-speed  abrasive  disc  saws  that 
are  not  equipped  with  point  of  cut 
ventilator  or  enclosures  with  HEPA 
filtered  ejchausl  air. 

(iij  Compressed  air  used  to  remove 
asbestos,  or  materials  contaimng 
asbestos,  unless  the  compressed  air  is 
used  in  conjunction  with  an  enclosed 
ventilation  system  designed  to  capture 
the  dust  cloud  created  by  the 
compressed  air. 


(iii)  Dry  sweeping,  shoveling  or  other 
dry  clean-up  of  dust  and  debris 
containing  ACM  and  PACM. 

(iv)  Employee  roUtion  as  a  means  of 
reducing  employee  exposure  to 
asbestos. 

(4)  Class  I  Requirements.  In  addition 
to  the  provisions  of  paragrapiis  (g)  (1) 
and  (2)  of  this  section,  the  following 
engineering  controls  and  work  practices 
and  procedures  ^all  be  used. 

(i)  All  Class  I  work,  including  the 
installation  and  operation  of  the  contri^ 
system  shall  be  si;4}ervised  by  a 
competent  person  as  defined  in 
paragraph  (b)  of  this  section; 

(ii)  For  all  Qass  I  jobs  involving  the 
removal  of  more  than  25  linear  or  10 
square  feet  of  Ihenaal  system  insulation 
or  surfacing  material;  for  all  other  Class 
I  jobs,  where  the  employer  cannot 
produce  a  negative  exposure  assessment 
pursuant  to  paragraph  (fM2)(iii)  of  this 
section,  or  where  employees  are 
working  in  areas  adjacent  to  the 
regulated  area,  while  the  Class  I  work  is 
being  performed,  the  employer  glytll  use 
one  of  the  following  methods  to  ensure 
that  airborne  asbestos  does  not  migrate 
from  the  regulated  area: 

(A)  Critical  barriers  shall  be  placed 
over  all  openings  to  the  regulated  area: 
or 

(B)  The  employer  shall  use  another 
barrier  or  isolation  method  which 
prevents  the  migratioo  of  airborne 
asbestos  from  the  regulated  area,  as 
verified  by  perimeter  area  surveillance 
during  each  work  shifi  at  each  boundary 
of  the  r^ulated  area,  showingno  visible 
asbestos  dust;  and  perimeter  area 
monitoring  showing  that  clearance 
levels  conuined  in  40  CFR  Part  763, 
Subpt.  E.  of  the  EPA  Asbestos  in 
Schools  Rule  are  met,  or  that  perim^er 
area  levels,  measured  by  (PCM)  are  no 
more  than  background  levels 
representing  the  same  area  before  the 
asbestos  work  began.  The  results  of  such 
monitoring  shall  be  made  known  to  the 
employer  no  later  than  24  hours  from 
the  end  of  the  work  shift  represented  by 
such  monitoring. 

(iii)  For  all  Class  1  jobs,  HVAC 
systems  shall  be  isolated  in  the 
regulated  area  by  sealing  with  a  double 
layer  of  6  mil  plastic  or  the  equivalerU; 

(iv)  For  all  Class  I  jobs,  impermeable 
dropcloths  shall  be  placed  on  surfaces 
beneath  all  removal  activity: 

(v)  For  all  Class  I  jobs,  all  objects 
wfithin  the  regulated  area  shall  be 
covered  with  impermeable  dropcloths 
or  plastic  sheetii^  which  is  secured  by 
duct  tape  or  an  equivalent. 

(vi)  For  all  Class  I  ^bs  where  the 
employer  cannot  produce  a  negatrire 
exposure  assessment,  or  where  exposttre' 
monitoring  shows  that  a  PEL  is 


exceeded,  the  employer  shall  ventilate 
the  regulated  area  to  move  contaminated 
air  away  from  the  breathing  zone  of 
employees  toward  a  HEPA  filtration  or 
collection  device. 

(5)  ^>ccific  control  methods  for  Class 
I  work,  bi  addition.  Class  I  asbestos 
work  shall  be  performed  using  one  or 
naore  of  the  following  control  methods 
pursuant  to  the  fimitations  stated  below: 

(i)  Negative  Pressure  Enclosure  (NPE) 
systems;  NPE  systems  shall  be  used 
where  the  configuration  of  the  work  area 
does  not  make  the  erection  of  the 
enclosure  infeasible,  with  the  foUowine 
specifications  and  work  pcactices. 

(A)  Specifications; 

(1)  The  negative  pressure  enclosure 
(NPE)  may  be  of  any  configuration, 

(2)  At  least  4  air  changes  per  hour 
shall  be  maintained  in  the  NPE, 

[3]  A  minimum  of  •0.02  column 
inches  of  water  pressure  differential, 
relative  to  outside  pressure,  shall  be 
maintained  within  the  NPE  as 
evidenced  by  manometric 
measurements, 

i-l)  The  NPE  shall  be  kept  under 
negative  pressure  throughout  the  period 
of  its  use,  and 

(5)  Air  morenient  shall  be  directed 
away  from  employees  perfonmng 
asbestos  work  within  the  enclosure,  and 
toward  a  HEPA  filtration  or  a  collection 
device. 

(B)  Work  Practices: 

(J)  Before  beginning  work  wrfhin  the 
enclosure  and  at  the  beginning  of  each 
shift,  the  NPE  shall  be  inspected  for 
breaches  and  smoke-tested  for  leaks, 
and  any  leaks  sealed. 

12]  Electricaf  circuits  in  the  eiwrlosure 
shall  be  deactivated,  unless  equipped 
with  ground-fault  circuit  interrupters. 

(ii)  Glove  bag  sv-stems  shall  be  used  to 
remove  PACM  and/or  ACM  from 
straight  runs  of  piping  with  the 
following  specifications  and  work 
practices. 

(A)  Specifications: 

(J)  Glovebags  shall  be  made  of  6  mil 
thick  plastic  and  shall  be  seamless  at  the 
bottom. 

(2)  [Reserved) 

(B)  Work  Practices: 

[1]  Each  glovebag  ^all  be  installe«l  so 
that  it  completely  covers  the 
circumference  of  pipe  or  other  structure 
where  the  work  is  to  be  done. 

(2)  Glovebegs  shall  be  smoke- tested 
for  teaks  aod  any  leaks  sealed  pjrior  to 
use. 

13)  Glovebags  may  be  used  only  once 
and  may  not  be  moved. 

[4]  Glovebags  shall  not  be  used  on 
surfaces  whose  temperature  exceeds 
150°. 

(5)  Prior  to  disposal,  glovebag  shall 
be  collapsed  by  removing  air  within 
them  using  a  HEPA  vaaiuni. 
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[6]  Before  beginning  the  operation, 
loose  and  friable  material  adjacent  to  the 
glovebag/box  operation  shall  be 
wrapped  and  sealed  in  two  layers  of  six 
mil  plastic  or  otherwise  rendered  intact, 

(7)  Where  system  uses  attached  waste 
bag,  such  bag  shall  be  connected  to 
collection  bag  using  hose  or  other 
material  which  shall  withstand  pressure 
of  ACM  waste  and  water  without  losing 
its  integrity: 

[8]  Sliding  valve  or  other  device  shall 
separate  waste  bag  from  hose  to  ensure 
no  exposure  when  waste  bag  is 
disconnected: 

(9)  At  least  two  persons  shall  perform 
Class  I  glovebag  removals. 

(iii)  Negative  Pressure  Glove  Bag 
Systems.  Negative  pressure  glove  bag 
systems  shall  be  used  to  remove  ACM 
or  PACM  from  piping. 

(A)  Specifications:  In  addition  to 
specifications  for  glove  bag  systems 
above,  negative  pressure  glove  bag 
systems  shall  attach  HEPA  vacuum 
systems  or  other  devices  to  bag  to 
prevent  collapse  during  removal. 

(B)  Work  Practices:  [1)  The  employer 
shall  comply  with  the  work  practices 
glove  bag  systems  in  paragraph 
(gK5)(ii)(B)(2)  of  this  section. 

(2)  The  HEPA  vacuum  cleaner  or 
other  device  used  to  prevent  collapse  of 
bag  during  removal  shall  run 
continually  during  the  operation. 

[3]  Where  a  separate  waste  bag  is  used 
along  with  a  collection  bag  and 
discarded  after  one  use,  the  collection 
bag  may  be  reused  if  rinsed  clean  with 
amended  water  before  reuse. 

(iv)  Negative  Pressure  Glove  Box 
Systems:  Negative  pressure  glove  boxes 
shall  be  used  to  remove  ACM  or  PACM 
from  pipe  runs  with  the  following 
specifications  and  work  practices. 

(A)  Specifications: 

[l]  Glove  boxes  shall  be  constructed 
with  rigid  sides  and  made  from  metal  or 
other  material  which  can  withstand  the 
weight  of  the  ACM  and  PACM  and 
water  used  during  removal: 

[2]  A  negative  pressure  generator  shall 
be  used  to  create  negative  pressure  in 
system: 

(J)  An  air  filtration  unit  shall  be 
attached  to  the  box: 

[4]  The  box  shall  be  fitted  with  gloved 
apertures: 

(5)  An  aperture  at  the  base  of  the  box 
shall  serve  as  a  bagging  outlet  for  waste 
ACM  and  water: 

(6)  A  back-up  generator  shall  be 
present  on  site: 

(7)  Waste  bags  shall  consist  of  6  mil 
thick  plastic  double-bagged  before  they 
are  filled  or  plastic  thicker  than  6  mil. 

(B)  Work  practices: 

(l)  At  least  two  persons  shall  perform 
the  removal: 


(25  The  box  shall  be  smoke  tested 
prior  to  each  use: 

(35  Loose  or  damaged  ACM  adjacent 
to  the  box  shall  be  wrapped  and  sealed 
in  two  layers  of  6  mil  plastic  prior  to  the 
job.  or  otherwise  made  intact  prior  to 
the  job. 

[4]  A  HEPA  filtration  system  shall  be 
used  to  maintain  pressure  barrier  in  box. 

(v)  Water  Spray  Process  System.  A 
water  spray  process  system  may  be  used 
for  removal  of  ACM  and  PACM  from 
cold  line  piping  if,  employees  carrying 
out  such  process  have  completed  a  40- 
hour  separate  training  course  in  its  use, 
in  addition  to  training  required  for 
employees  performing  Class  I  work.  The 
system  shall  meet  the  following 
specifications  and  shall  be  performed  by 
employees  using  the  following  work 
practices. 

(A)  Specifications: 

(1)  Piping  shall  be  surroimded  on  3 
sides  by  rigid  fi'aming, 

[2]  A  360  degree  water  spray, 
delivered  through  nozzles  supplied  by  a 
high  pressure  serrate  water  line,  shall 
be  formed  around  the  piping. 

(3)  The  spray  shall  collide  to  form  a 
fine  aerosol  which  provides  a  liquid 
barrier  between  workers  and  the  ACM 
and  PACM. 

(B)  Work  Practices: 

(1)  The  system  shall  be  run  for  at  least 
10  minutes  before  removal  begins. 

(3)  All  removal  shall  take  place  within 
the  water  barrier. 

[3]  The  system  shall  be  operated  by  at 
least  three  persons,  one  of  whom  shall 
not  perform  removal,  but  shall  check 
equipment,  and  ensure  proper  operation 
of  the  system. 

(4)  After  removal,  the  ACM  and 
PACM  shall  be  bagged  while  still  inside 
the  water  barrier. 

(vi)  A  small  walk-in  enclosure  which 
accommodates  no  more  than  two 
persons  (mini-enclosure)  may  be  used  if 
the  disturbance  or  removal  can  be 
completely  contained  by  the  enclosure 
with  the  following  specifications  and 
work  practices. 

(A)  Specifications: 

(1)  The  fabricated  or  job-made 
enclosure  shall  be  constructed  of  6  mil 
plastic  or  equivalent: 

[2]  The  enclosure  shall  be  placed 
under  negative  pressure  by  means  of  a 
HEPA  filtered  vacuum  or  similar 
ventilation  unit: 

(B)  Work  practices: 

[1]  Before  use,  the  minienclosure  shall 
be  inspected  for  leaks  and  smoke  tested 
to  detect  breaches,  and  breaches  sealed. 

(Z)  Before  reuse,  the  interior  shall  be 
completely  washed  with  amended  water 
and  HEPA-vacuumed.. 

[3]  During  use  air  movement  shall  be 
directed  away  from  the  employee's 


breathing  zone  within  the 
minienclosure. 

(6)  Alternative  control  methods  for 
Class  I  work.  Class  I  work  may  be 
performed  using  a  control  method 
which  is  not  referenced  in  paragraph 
(g)(5)  of  this  section,  or  which  modifies 
a  control  method  referenced  in 
paragraph  (g)(5)of  this  section,  if  the 
following  provisions  are  complied  with: 

(1)  The  control  method  shall  enclose, 
contain  or  isolate  the  processes  or 
source  of  airborne  asbestos  dust,  or 
otherwise  capture  or  redirect  such  dust 
before  it  enters  the  breathing  zone  of 
employees. 

(ii)  A  certified  industrial  hygienist  or 
licensed  professional  engineer  who  is 
also  qualified  as  a  project  designer  as 
defined  in  paragraph  (b)  of  this  section, 
shall  evaluate  the  work  area,  the 
projected  work  practices  and  the 
engineering  controls  and  shall  certify  in 
WTiting  that  the  planned  control  meUiod 
is  adequate  to  reduce  direct  and  indirect 
employee  exposure  to  below  the  PELs 
under  worst-case  conditions  of  use,  and 
that  the  planned  control  method  will 
prevent  asbestos  contamination  outside 
the  regulated  area,  as  measiired  by 
clearance  sampling  which  meets  the 
requirements  of  EPA's  Asbestos  in 
Schools  rule  issued  under  AHERA,  or 
perimeter  monitoring  which  meets  the 
criteria  in  paragraph  (g)(4)(i)(B)(2)  of 
this  section. 

(A)  Where  the  TSI  or  surfacing 
material  to  be  removed  is  25  linear  or 
10  square  feet  or  less  ,  the  evaluation 
required  in  paragraph  (g)(6]  of  this 
section  may  be  performed  by  a 
"competent  person",  and  may  omit 
consideration  of  perimeter  or  clearance 
monitoring  otherwise  required. 

(B)  The  evaluation  of  employee 
exposure  required  in  paragraph  (g)(6)  of 
this  section,  shall  include  and  be  based 
on  sampling  and  analytical  data 
representing  employee  exposure  during 
the  use  of  such  method  under  worst- 
case  conditions  and  by  employees  .< 
whose  training  and  experience  are 
equivalent  to  employees  who  are  to 
perform  the  current  job. 

(iii)  Before  work  which  involves  the 
removal  of  more  than  25  linear  or  10 
square  feet  of  thermal  system  insulation 
or  surfacing  material  is  begun  using  an 
alternative  method  which  has  been  the 
subject  of  a  paragraph  (g)(6)  required 
evaluation  and  certification,  the 
employer  shall  send  a  copy  of  such 
evaluation  and  certification  to  the 
national  office  of  OSHA,  Office  of 
Technical  Support,  Room  N3653.  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

(7)  Work  Practices  and  Engineering 
Controls  for  Class  II  work. 
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(i)  All  Class  II  work,  shall  be 
supervised  by  a  competent  person  as 
defined  in  paraeraph  (b)  of  this  section, 
(ii)  For  all  indoor  Class  II  jobs,  where 
the  employer  has  not  produced  a 
negative  exposure  assessment  pursuant 
to  paragraph  {f)(4)(ii!)  of  this  section,  or 
where  during  the  job  changed 
conditions  indicate  there  may  be 
exposure  above  the  PEL  or  where  the 
employer  does  not  remove  the  ACM  in 
a  substantially  intact  state,  the  einployer 
shall  use  one  of  the  following  methods 
to  ensure  that  airborne  asbestos  dc-es  n(,\ 
migrate  from  the  regiilited  area: 

(A)  Cntical  barriers  shall  be  placed 
over  all  openings  to  thf;  regulated  ar«^a: 
or. 

(Bj  The  employer  shall  use  another 
barrier  or  isolation  method  which 
prevents  the  migration  of  airborne 
asbe-itos  from  the  regulated  area,  as 
verified  by  perimeter  area  monitoring  or 
clearance  monitoring  which  meets  the 
criteria  set  out  in  paragraph 
(g}(4Ki)(B)(2)  of  this  section. 

(iii)  Impermeable  dropcloths  shall  be 
placed  on  surfaces  beneath  all  removal 
activity; 

(iv)  All  Qass  II  asbestos  work  shall  be 
performed  using  the  work  practices  and 
requirements  set  out  above  in  paragraph 
(g)(3)  (i)  through  (v)  of  this  section. 

(8)  Additional  Controls  for  Class  II 
work.  Class  II  asbestos  work  shall  also 
be  perfonned  by  complying  with  the 
work  practices  and  controls  designated 
for  each  type  of  asbestos  work  to  be 
perfonned,  set  out  in  this  paragraph. 
Where  more  than  one  control  method 
may  be  used  for  a  type  of  asbestos  work, 
tbe  employer  may  choose  one  or  a 
combination  of  designated  control 
methods.  Class  II  work  also  may  be 
perfonned  using  a  method  allowed  for 
Class  1  work,  except  that  glove  bags  and 
glove  boxes  are  allowed  if  they  fully 
enclose  the  Class  II  material  to  be 
removed. 

(i)  For  removing  vinyl  and  asphalt 
flooring  materials  which  contain  ACM 
or  fotwrhich  in  buildings  conslruaed  no 
later  than  1980.  the  employer  has  not 
verified  the  absence  of  ACM  pursuant  to 
paragraph  (g)[8)(i)(I)  of  this  section.  The 
employer  shall  ensure  that  employees 
comply  with  the  following  work 
prdctices  and  that  employees  are  trained 
in  these  practices  pursuant  to  paraeraph 
(k)(8):  "^ 

(A)  Flooring  or  it.s  backing  shall  not  be 
sanded. 

(B>  Vacuums  equipped  with  HEPA 
filter,  disposable  dust  bag.  and  metal 
floor  tcol  (no  brush)  shull  be  used  to 
clean  floors. 

(C)  Resilient  sheeting  shall  be 
removed  by  cutting  with  wetting  of  the 
snip  point  and  wetting  during 


delamination.  Rip-up  of  resilient  sheet 
floor  material  is  prohibited. 

ID)  All  scraping  of  residual  adhesive 
and/or  backiirg  shall  be  perfonned  using 
wet  methods. 

(E)  Dry  sweeping  is  prohibited. 

(F)  Mechanical  chipping  is  prohibited 
unless  performed  in  a  negative  pr«issure 
enclosure  wh:r,h  meets  the  requirements 
of  paragraph  (g)i5)(iv)  of  this  section. 

(G)  Tiies  s.hijJl  be  removed  int.ict, 
unless  the  employer  demonstrates  that 
intact  rr nidval  is  not  possible. 

(H)  When  tiles  are  heatad  and  can  be 
removed  intact,  wetting  may  be  omMted. 

(I)  Resilient  flooring  materia! 
inciudina  a^:.sociated  mastic  and  backins 
shall  be  assumed  to  be  asbestos- 
containing  unioss  an  industrial 
hygienist  determines  that  it  is  a^bf^stos- 
free  using  recognized  analytical 
techniques. 

(ii)  For  removing  roofing  material 
which  contains  ACM  the  employer  shall 
ensure  that  the  .following  work  practices 
are  followed: 

(A)  Roofing  material  shall  be  removed 
in  an  intact  state  to  the  extent  feasible. 

(B)  Wet  methods  shall  be  used  where 
feasible. 

(C)  Cutting  machines  shall  be 
continuously  misted  during  use,  unless^ 
a  competent  person  determines  that 
misting  substantially  decreases  worker 
safety. 

(D)  All  loose  dust  left  by  the  sawing 
operation  must  be  HEPA  vacuumed 
immediately. 

(E)  Unwrapped  or  unbaggcd  roofing 
material  shall  be  immediately  lowered 
to  the  ground  via  covered,  dust-tight 
chute,  crane  or  hoist,  or  placed  in  an 
impermeable  waste  bag  or  wrapped  in 
plastic  sheeting  and  lowered  to  ground 
no  later  than  the  end  of  the  work  shift. 

(F)  Upon  being  lowered,  unwrapped 
material  shall  be  transferred  to  a  closed 
receptacle  in  such  manner  so  as  to 
preclude  the  dispersion  of  dust. 

(G)  Roof  level  heating  and  ventilation 
air  intake  soltcps  shall  be  isolated  or 
the  ventilation  system  shall  bt-  shut 
down. 

(iii)  When  removing  ceme.'itiou.s 
asbestos-containing  siding  ami  .-shingles 
or  transite  pane-Is  containing  ACKi,  the 
employer  shail  ensure  t/iaf  the  follcwing 
work  practices  a.'-c  followed- 

(A)  Cutting,  abrading  or  breaking 
siding,  shingles,  or  transite  pn;i«!s.  shall 
be  prohibited  imiess  the  employer  ran 
demonstrate  that  metnods  less  Lkely  to 
result  in  asbestos  fiber  release  cannot  be 
used. 

(B)  Each  panel  or  shingle  shall  be 
sprayed  with  amended  water  prior  to 
remMval. 

(C)  Unwrapped  or  unhagged  panels  or 
shingles  shall  be  Immediately  lowered 


to  the  ground  via  covered  du.-;t-tight 
chute,  crane  or  hoist,  or  placed  in  an 
impervious  waste  bag  or  wrapped  in 
plastic  sheeting  and  lowered  lo  the 
ground  no  later  than  the  end  of  the  work 
shift. 

(D)  Nails  shall  be  ml  with  fist,  sharp 
instruments. 

(iv)  When  removing  .qaskals 
containing  ACM,  the  ernplcvw  sLiil 
ens;irs  that  the  following  wcrk  p-^ttices 
are  followed: 

(A)  If  a  gasket  is  visibly  ceterioratcd 
and  unlikely  to  be  removed  :.':t3ct. 
remr.val  .shall  be  urde  taken  with;n  a 
glovebag  as  described  in  paj-a^^raph 
(g)(-5)(iij  of  this  ser'icn. 

(B)  The  gasket  t-hull  be  ihoroLgblv 
wetted  with  amended  water  prior  to  :ts 
removal. 

(C)  The  W'A  gasket  shall  be 
immediateiy  placed  in  a  disp<:sal 
container. 

(D)  Any  scraping  to  remove  residijp 
must  be  performeil  wet. 

(v)  When  perfonning  an>  ether  Class 
II  removal  of  asbestos  containing 
material  for  which  specific  controls 
have  not  been  listed  in  paragraph 
(g)(8Kiv)  (A)  through  (D)  of  this  setrtjo.T. 
the  employer  shall  ensure  that  the 
fortowing  work  practices  an  complied 
with. 

(A)  The  material  shall  be  thorooghly 
wetted  with  amended  water  prior  and 
during  its  removal. 

(B)  The  material  shall  be  removed  in 
an  intact  state  unless  the  employer 
demonstrates  that  intact  removal  is  not 
possible. 

(C)  Cutting,  abrading  or  breaking  the 
material  shall  be  prohibited  unless  the 
employer  caii  demonstrate  that  methods 
less  likely  to  result  in  asbestos  fiber 
release  are  not  feasible. 

(D)  .\sbestos-containing  material 
removed,  shall  be  inunediatelv  bagged 
or  vrrapped,  or  kept  wetted  until 
transferred  to  a  closed  receptsde,  no 
later  than  the  end  of  the  wrork  shift. 

(vi)  .Mtemative  Work  Practices  and 
Controls.  Instead  of  the  work  practices 
end  controls  listed  in  paragraph  (g)(B)  (i) 
through  (v)  of  this  section,  the  employer 
may  use  different  or  modified 
engineering  and  work  practice  controls 
if  the  following  provisions  are  complied 
with. 

[A]  Thp  employer  shall  demonstrate 
by  data  representing  employee  expos^^re 
during  the  use  of  such  method  under 
conditions  which  c!i*»  Iv  resemble  the 
ronditirns  under  vi^-hich  the  method  is 
to  be  us.^d.  that  employ  f-e  exposure  will 
not  e\(  eed  the  P?.]^  u'-.'ier  irv 
anticipated  cirruir-jt.intu-!-. 

(R)  A  ccrr-.pet-'nt  person  .shall  evaluate 
the  work  area,  the  f  rejected  wurk 
practia^b  and  the  engineering  controls. 
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and  shall  certify  in  writing,  that  the 
different  or  modified  controls  are 
adequate  to  reduce  direct  and  indirect 
employee  exposure  to  below  the  PELs 
under  all  expected  conditions  of  use 
and  that  the  method  meets  the 
requirements  of  this  standard.  The 
evaluation  shall  include  and  be  based 
on  data  representing  employee  exposure 
during  the  use  of  such  method  under 
conditions  which  closely  resemble  the 
conditions  under  which  the  method  is 
to  be  used  for  the  current  job.  and  by 
employees  whose  training  and 
experience  are  equivalent  to  employees 
who  are  to  perform  the  current  job. 

(9)  Work  Practices  and  Engineering 
Controls  for  Class  HI  asbestos  work 
Class  III  asbestos  work  shall  be 
conducted  using  engineering  and  work 
practice  controls  which  minimize  the 
exposure  to  employees  performing  the 
asbestos  work  and  to  bystander 
employees. 

(i)  The  work  shall  be  performed  using 
wet  methods. 

(ii)  To  the  extent  feasible,  the  work 
shall  be  performed  using  local  exhaust 
ventilation. 

(iii)  Where  the  disturbance  involves 
drilling,  cutting,  abrading,  sanding, 
chipping,  breaking,  or  sawing  of  thermal 
system  insulation  or  surfacing  material, 
the  employer  shall  use  impermeable 
dropcloths,  and  shall  isolate  the 
operation  using  mmi-enclosures  or 
glove  bag  systems  pursuant  to  paragraph 
(g)(5)  of  this  section. 

(iv)  Where  the  employer  does  not 
produce  a  "negative  exposure 
assessment"  for  a  job,  or  where    . 
monitonng  results  show  the  PEL  has 
been  exceeded,  the  employer  shall 
contain  the  area  using  impermeable 
dropcloths  and  plastic  barriers  or  their 
equivalent,  or  shall  isolate  the  operation 
using  a  control  system  listed  in  and  in 
compliance  with  paragraph  (g)(5)  of  this 
section. 

(v)  Employees  performing  Class  III 
jobs,  which  involve  the  disturbance  of 
thermal  system  insulation  or  surfacing 
material,  or  where  the  employer  does 
not  produce  a  "negative  exposure 
assessment"  or  where  monitoring 
results  show  a  PEL  has  been  exceeded, 
shall  wear  respirators  which  are 
selected,  used  and  fitted  pursuant  to 
provisions  of  paragraph  (h)  of  this 
section. 

(10)  Class  IV  asbestos  work.  Class  IV 
asbestos  jobs  shall  be  conducted  by 
employees  trained  pursuant  to  the 
asbestos  awareness  training  program  set 
out  in  paragraph  (k)(8)  of  this  section.  In 
addition,  all  Class  IV  jobs  shall  be 
conducted  in  conformity  with  the 
requirements  set  out  in  paragraph  (g)(  1 ) 
of  this  section,  mandating  wet  methods. 


HEPA  vacuums,  and  prompt  clean  up  of 
debris  containing  ACM  or  PACM. 

(i)  Employees  cleaning  up  debris  and 
waste  In  a  regulated  area  where 
respirators  are  required  shall  weir 
respirators  which  are  selected,  used  and 
fitted  p'jxsuant  to  provisions  of 
paragraph  fh)  of  this  section. 

[ii]  ETioloyers  of  employees  who 
clear,  up  waste  and  debris  in.  and 
employers  in  control  of.  areas  where 
fr:abLa  '".hermal  system  insulation  or 
surfacing  material  is  accessible.  shiU 
assume  that  such  waste  and  debris 
contain  asbestos. 

(hi  S^spiratory  protection — (I) 
General  The  employer  shall  provid:?     . 
respira%ors,  and  ensure  that  they  are 
used.  v.here  required  by  this  section 
Respirators  shall  be  used  in  the 
f  ol'ova.ig  c'.rcumstances: 

(t)  I>ir;ng  all  Class  I  asbestos  jobs 

(::)  Durir.g  all  Class  !I  work  where  th? 
ACN!  is  not  removed  in  a  substantially 
i.".tact  state. 

(;ii)X}Uiiag  all  Class  II  and  III  work 
which  is  aot  performed  using  wet 
methods. 

(iv)  During  all  Class  11  and  III  asbeitos 
jobs  where  the  employer  does  not 
produce  a  "negative  exposure 
assessment". 

(v)  During  all  Class  III  jobs  wher-?  TSI 
or  surfacing  ACM  or  PACM  is  being 
disturbed. 

(vi)  During  all  Class  IV  work 
performed  within  regulated  areas  where 
employees  performing  ot_her  work  are 
required  to  wear  respirators. 

(vii)  During  all  work  covered  by  this 
section  where  employees  are  exposed 
above  the  TWA  or  excursion  limit. 

(viii)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  used,  the  employer  shall 
select  and  provide,  at  no  cost  to  the 
employee,  the  appropriate  respirator  as 
specified  in  Table  1  in  paragraph 
(h)(2)(iii]  of  this  section,  and  shall 
ensurt  that  the  employee  uses  the 
respirator  provided. 

(ii)  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  as  t)eing  acceptable  for 
protection  by  the  Mine  Safety  and 
Health  Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  Part  11. 

(ill)  The  employer  shall  provide  a 
tight  fitting  powered,  air-purifying 
respirator  in  lieu  of  any  negative- 
pressure  respirator  specified  in  Table  I 
whenever: 

(A)  An  employee  chooses  to  use  this 
type  of  respirator;  and 

(B)  This  respirator  will  provide 
adequate  protectiotTio  the  employee. 


TA8.E  1  .—Respiratory  Protection 
FOR  Asbestos  Fibers 


A'^tM'ne  concentra-  _ 

ton  of  asbestos  or 

Required  respirator 

conditions  of  use 

iVot  in  excess  of  l  f/ 

Half-mask  air  punfy- 

c-CitOKPED.Of 

ing  respirator  ottier 

otherwise  as  re- 

than  a  disposable 

qji'ed  independent 

respirator. 

of  exposure  pursu- 

equipped with  high 

ant  to  irM2)[v-i)- 

efficiency  filters. 

Not  .n  e«cess  of  5  f/ 

Full  facepiece  air-pu- 

cc  (50  X  PEL) 

nfying  respirator 

equipped  with  high 

afficier>cy  filters. 

Not  irr  excess  of  ?0  '/ 

Any  powered  air-pucf- 

Gcn03  X  PEL). 

fvirg  respirator 

equipped  with  high 

eft.ciency  filters  or 

any  supplied  air 

respirator  operated 

in  continuous  Row 

mode. 

l"iol  n  e«C3S3  of  too 

Full  facepiece  sup- 

fcci'.QOOX PEL). 

plied  air  respiratoi' 

operated  in  pres- 

sure demand 

mode. 

Greater  fhan  tOOf/x 

Full  facepiece  sup- 

(1,000 X  PEL)  or 

plied  air  respirator 

unknown  con- 

operated in  pres- 

centration. 

sure  demand 

mode,  equipped 

with  an  auxiliary 

positive  pressu'3 

self-contained 

breathing  appara- 

tus. 

iSiC'E  3.  Respirators  assigned  for  high  envi- 
ronmental concentrations  may  be  used  at 
lower  concentrations,  or  when  required  res- 
pirator use  IS  indeperident  of  concentration. 

b  A  high  efficiency  filter  means  a  filter  that 
IS  at  least  99.97  percent  efficient  against 
rnono-dispersed  particles  of  0.3  micrometers 
in  d.ameter  or  larger. 

(iv)  In  addition  to  the  above  selection 
criterion,  the  employer  shall  provide  a 
half-mask  air  purifying  respirator,  other 
tham  a  disposable  respirator,  equipped 
with  high  efficiency  Alters  whenever  the 
e.'nployee  performs  the  following 
activities:  Class  II  and  III  asbestos  jobs 
where  the  employer  does  not  produce  a 
negative  exposure  assessment:  and  Class 
III  jobs  where  TSI  or  surfacing  ACM  or 
PACM  is  being  disturbed. 

(v)  In  addition  to  the  above  selection 
criteria,  the  employer  shall  provide  a 
full  facepiece  supplied  air  respirator 
operated  in  the  pressure  demand  mode 
equipped  with  an  auxiliary  positive 
pressure  self-contained  breathing 
apparatus  for  all  employees  within  the 
regulated  area  where  Class  I  work  is 
being  performed  for  which  a  negative 
exposure  assessment  has  not  been 
produced. 

(3)  Respirator  program,  (i)  Where 
respiratory  protection  is  used,  the 
employer  shall  institute  a  respirator 
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program  in  accordance  with  29  CFR 
1910.134(b).  (d),  (e).  and  (f). 

(ii)  The  employer  shall  permit  each 
employee  who  uses  a  fUter  respirator  to 
change  the  filter  elements  whenever  an 
increase  in  breathing  resistance  is 
detected  and  shall  maintain  an  adequate 
supply  of  filter  elements  for  this 
purpose. 

(iii)  Employees  who  wear  respirators 
shall  be  permitted  to  leave  work  areas 
to  wash  their  faces  and  respirator 
facepieces  whenever  necessary  to 
prevent  skin  irritation  associated  with 
respirator  use. 

(iv)  No  employee  shall  be  assigned  to 
tasks  requiring  the  use  of  respirators  if. 
based  on  his  or  her  most  recent 
examination,  an  examining  physician 
determines  that  the  employee  will  be 
unable  to  function  normally  wearing  a 
respirator,  or  that  the  safety  or  health  of 
the  employee  or  of  other  employees  will 
be  impaired  by  the  use  of  a  respirator. 
Such  employee  shall  be  assigned  to 
another  job  or  given  the  opportunity  to 
transfer  to  a  different  position  the  duties 
of  which  he  or  she  is  able  to  perform 
with  the  same  employer,  in  the  same 
geographical  area,  and  with  the  same 
seniority,  status,  and  rate  of  pay  and 
other  job  benefits  he  or  she  had  just 
prior  to  such  transfer,  if  such  a  different 
position  is  available. 

(4)  Respirator  fit  testing,  (i)  The 
employer  shall  ensure  that  the  respirator 
issued  to  the  employee  exhibits  the  least 
possible  facepiece  leakage  and  that  the 
respirator  is  fitted  properly. 

(ii)  Employers  shall  perform  either 
quantitative  or  qualitative  face  fit  tests 
at  the  time  of  initial  fitting  and  at  least 
every  6  months  thereafter  for  each 
employee  wearing  a  negative-pressure 
respirator.  The  quafitative  fit  tests  may 
be  used  only  for  testing  the  fit  of  half-" 
mask  respirators  where  they  are 
permitted  to  be  worn,  or  of  full- 
facepiece  air  purifying  respirators  where 
they  are  worn  at  levels  at  which  half- 
facepiece  air  purifying  respirators  are 
permitted.  Qualitative  and  quantitative 
fit  tests  shall  be  conducted  in 
accordance  with  Appendix  C.  The  tests 
shall  be  used  to  select  facepieces  that 
provide  the  required  protection  as 
prescribed  in  Table  1  in  paragraph 
(h)(2)(iii)  of  this  section. 

(i)  Protective  clothing— (l)  General. 
The  employer  shall  provide  and  require 
the  use  of  protective  clothing,  such  as 
coveralls  or  similar  whole-body 
clothing,  head  coverings,  gloves,  and 
foot  coverings  for  any  employee 
exposed  to  airborne  concentrations  of 
asbestos  that  exceed  the  TWA  and/or 
excursion  limit  prescribed  in  paragraph 
(c)  of  this  section,  or  for  which  a 
required  negative  exposure  assessment 


is  not  produced,  and  for  any  employee 
performing  Class  I  operations  which 
involve  the  removal  of  over  25  linear  or 
10  square  feet  of  TSI  or  surfacing  ACM 
and  PACM. 

(2)  Laundering,  (i)  The  employer  shall 
ensure  that  laundering  of  contaminated 
clothing  is  done  so  as  to  prevent  the 
release  of  airborne  asbestos  in  excess  of 
the  TWA  or  excursion  Hmit  prescribed 
in  paragraph  (c)  of  this  section. 

(ii)  Any  employer  who  gives 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  person 
of  the  requirement  in  paragraph  (i)(2)(i) 
of  this  section  to  effectively  prevent  the 
release  of  airborne  asbestos  in  excess  of 
the  TWA  and  excursion  limit  prescribed 
in  paragraph  (c)  of  this  section. 

(3)  Contaminated  clothing. 
Contaminated  clothing  shall  be 
transported  in  sealed  impermeable  bags, 
or  other  closed,  impermeable 
containers,  and  be  labeled  ir.  accordance 
with  paragraph  (k)  of  this  section. 

(4)  Inspection  of  protective  clothing, 
(i)  The  competent  person  shall  examine 
worksuits  worn  by  employees  at  least 
once  per  workshift  for  rips  or  tears  that 
may  occur  during  performance  of  work. 

(li)  When  rips  or  tears  are  detected 
while  an  employee  is  working,  rips  and 
tears  shall  be  immediately  mended,  or 
the  worksuit  shall  be  immediately 
replaced. 

(j)  Hygiene  facilities  and  practices  for 
employees.  (1)  Requirements  for 
employees  performing  Class  I  asbestos 
jobs  involving  over  25  linear  or  10 
square  feet  of  Tsi  or  surfacing  ACM  and 
PACM. 

(i)  Decontamination  areas:  the 
employer  shall  establish  a 
decontamination  area  that  is  adjacent 
and  cormected  to  the  regulated  area  for 
the  decontamination  of  such  employees. 
The  decontamination  area  shall  consist 
of  an  equipment  room,  shower  area,  and 
clean  room  in  series.  The  employer  shall 
ensure  that  employees  enter  and  exit  the 
regulated  area  through  the 
decontamination  area. 

(A)  Equipment  room.  The  equipment 
room  shall  be  supplied  with 
impermeable,  labeled  bags  and 
containers  for  the  containment  and 
disposal  of  contaminated  protective 
equipment. 

(Bj  Shower  area.  Shower  facilities 
shall  be  provided  v^liich  compiv  wUh  29 
CFR  1910.141(d)(3),  unless  the ' 
employer  can  demonstrate  that  thev  arc 
not  feasible.  The  showers  shall  be 
adjacent  both  to  the  equipment  room 
and  the  clean  room,  unless  the  employer 
can  demonstrate  that  this  location  is  riot 
feasible. 

Where  the  employer  can  demonstrate 
that  ii  is  not  feasible  to  lo<;ate  the 


shower  between  the  equipment  room 
and  the  clean  room,  or  where  the  work 
is  performed  outdoors,  the  employers 
shall  ensure  that  employees: 

(1)  Remove  asbestos  contamination 
from  their  worksuits  in  the  equipment 
room  using  a  HEPA  vacuum  before 
proceeding  to  a  shower  that  is  not 
adjacent  to  the  work  area;  or 

(2)  Remove  their  contaminated 
worksuits  in  the  equipment  room,  then 
don  clean  worksuits.  and  proceed  to  a 
shower  that  is  not  adjacent  to  the  work 
area. 

(C)  Clean  change  room.  The  clean 
room  shall  be  equipped  with  a  locker  or 
appropriate  storage  container  for  each 
employee's  use.  When  the  employer  can 
demonstrate  that  it  is  not  feasible" to 
provide  a  clean  change  area  adjacent  to 
the  work  area  or  where  the  work  is 
performed  outdoors,  the  employer  may 
permit  employees  engaged  in  Class  I 
asbestos  jobs  to  clean  their  protective 
clothing  with  a  portable  HEPA- 
equipped  vacuum  before  such 
employees  leave  the  regulated  area. 
Such  employees  however  must  then 
change  into  street  clothing  in  clean 
change  areas  provided  by  the  employer 
which  otherwise  meet  the  requirements 
of  this  section. 

(ii)  Decontamination  area  entry 
procedures.  The  employer  shall  ensiire 
that  employees: 

(A)  Enter  the  decontamination  area 
through  the  clean  room; 

(B)  Remove  and  deposit  stret;t 
clothing  within  a  locker  provided  for 
their  use;  and 

(C)  Put  on  protective  clothing  and 
respiratory  protection  before  leaving  the 
clean  room. 

(D)  Before  entering  the  regulated  area, 
the  employer  shall  ensure  that 
employees  pass  through  the  equipment 
room. 

(iii)  Decontamination  area  exit 
procedures.  The  employer  shall  pnsun» 
that: 

(A)  Before  leaving  the  regulated  area, 
employees  shall  remove  all  gross 
contamination  and  debris  from  their 
protective  clothing. 

(B)  Employees  shall  remo\'e  their 
protective  clothing  in  the  equipment 
room  and  deposit  the  clothing  in  labeled 
impermeable  bags  or  containers. 

(C)  Employees  shall  notpemove  their 
respirators  in  the  equipment  room. 

(D)  Employees  shall  shower  prior  to 
entering  the  clean  room. 

(E)  After  showering,  employees  shall 
enter  the  clean  room  before  changing 
into  street  clothes. 

(iv)  Lunch  Areas.  Whenever  food  or 
beverages  are  consumed  at  the  worksite 
where  employees  are  performing  Class  I 
asbestos  work,  the  employer  shall 
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provide  lunch  areas  in  which  the 
airborne  concentrations  of  asbestos  are 
below  the  permissible  exposure  limit 
and/or  excursion  hmit. 

(2)  Requirements  for  Class  I  work 
involving  less  than  25  linear  or  10 
square  feet  of  TSI  or  suirfacing  ACM  and 
PACM.  and  for  Class  D  and  Class  III 
asbestos  work  operations  where 
exposures  exceed  a  PEL  or  where  there 
is  no  negative  exposure  assessment 
produced  before  the  operation. 

(i)  The  employer  shall  establish  an 
equipment  room  or  area  that  is  adjacent 
to  the  regulated  area  for  the 
decontamination  of  employees  and  their 
equipment  which  is  contaminated  with 
asbestos  which  shall  consist  of  an  area 
covered  by  a  impermeable  drop  cloth  on 
the  floor  or  horizontal  working  surface. 

(ii)  The  area  must  be  of  sufficient  size 
as  to  accommodate  cleaning  of 
equipment  and  removing  personal 
protective  equipment  without  spreading 
contamination  beyond  the  area  (as 
determined  by  visible  accumulations). 

(iii)  Workclothing  must  be  cleaned 
with  a  HEPA  vacuum  before  it  is 
removed. 

(iv)  All  equipment  and  surfaces  of 
containers  6Ued  with  ACM  must  be 
cleaned  prior  to  removing  them  £rom  the 
equipment  room  or  area. 

(v)  The  employer  shall  ensure  that 
employees  enter  and  exit  the  regulated 
area  through  the  equipment  room  or 
area. 

(3)  Requirements  for  Class  FV  work. 
Employers  shall  ensure  that  employees 
performing  Class  IV  work  within  a 
regulated  area  comply  with  the  hygiene 
practice  required  of  employees 
performing  work  which  has  a  higher 
classiHcation  within  that  regulated  area. 
Otherwise  employers  of  employees 
cleaning  up  debris  and  material  which 
is  TSI  or  surfacing  ACM  or  identified  as 
PACM  shall  provide  decontamination 
facilities  for  such  employees  which  are 
required  by  paragraph  (i)(2)  of  this 
section. 

(4)  Smoking  in  work  areas.  The 
employer  shall  ensure  that  employees 
do  not  smoke  in  work  areas  where  they 
are  occupat.ionally  exposed  to  asbestos 
because  of  activities  in  that  work  area. 

(k)  Communication  of  hazards.  NOTE: 
This  section  applies  to  the 
communication  of  information 
concerning  asbestos  hazards  in 
construction  activities  to  facilitate 
compliance  with  this  standard.  Most 
asbestos-related  construction  activities 
involve  previously  installed  building 
materials.  Building  owners  often  are  the 
only  and/or  best  sources  of  information 
concerning  them.  Therefore,  they,  along 
with  employers  of  potentially  exposed 
employees,  are  assigned  specific 


information  conveying  and  retention 
duties  under  this  section.  Installed 
Asbestos  Containing  Building  Material. 
Employers  and  building  owners  are 
required  to  treat  TSI  and  sprayed  or 
troweled  on  surfacing  materials  in 
buildings  as  asbestos-containing,  unless 
they  determine  in  compliance  with 
paragraph  (k)(4)  of  this  section  that  the 
material  is  not  asbestos-containing. 
Asphalt  and  vinyl  flooring  material 
installed  no  later  than  1980  must  also  be 
considered  as  asbestos  containing 
unless  the  employer,  pursuant  to 
paragraph  (gl  of  this  section  determines 
that  it  is  not  asbestos-containing.  If  the 
employer/building  owner  has  actual 
knowledge,  or  should  have  known 
through  the  exercise  of  due  diligence, 
that  other  materials  are  asbestos- 
containing,  they  too  must  be  treated  as 
such.  When  communicating  information 
to  employees  pursuant  to  this  standard, 
owners  and  employers  shall  identify 
•PACM"  as  ACM.  Additional 
requirements  relating  to  communication 
of  asbestos  work  on  multi-employer 
worksites  are  set  out  in  paragraph  (d)  of 
this  section. 

(1)  Duties  of  building  and  facility 
owners,  (i)  Before  work  subject  to  this 
standard  is  begun,  building  and  facility 
ovmers  shall  identify  the  presence, 
location  and  quantity  of  ACM,  and/or 
PACM  at  the  work  site.  All  thermal 
system  insulation  and  sprayed  on  or 
troweled  on  surfacing  m2aterials  in 
buildings  or  substrates  constructed  no 
later  than  1980  shall  also  be  identified 
as  asbestos-containing.  In  addition 
resilient  flooring  material  installed  not 
later  than  1980  shall  also  be  identified 
as  asbestos-containing. 

(ii)  Building  and/or  facility  owners 
shall  notify  the  following  persons  of  the 
presence,  location  and  quantity  of  ACM 
or  PACM.  at  the  work  sites  in  their 
buildings  and  facilities.  Notification 
either  shall  be  in  wTiting.  or  shall 
consipt  of  a  personal  communication 
between  the  owmer  and  the  person  to 
whom  notification  must  be  given  or 
their  authorized  representatives: 

(A)  Prospective  employers  applying  or 
bidding  for  work  whose  employees 
reasonably  can  be  expected  to  work  in 
or  adjacent  to  areas  containing  such 
material; 

(B)  Employees  of  the  own^r  who  will 
work  in  or  adjacent  to  areas  containing 
such  material: 

(C)  On  multi-employer  worksites,  all 
employers  of  employees  who  will  be 
performing  work  within  or  adjacent  to 
areas  containing  such  materials; 

(D)  Tenants  who  will  occupy  areas 
containing  such  material. 

(2)  Duties  of  employers  whose 
omplnyees  perform  work  subject  to  this 


standard  in  or  adjacent  to  areas 
containing  ACM  and  PACM.  Building/ 
facility  owners  whose  employees 
perform  such  work  shall  comply  with 
these  provisions  to  the  extent 
applicable. 

(i)  Before  work  in  areas  containing 
ACM  and  PACM  is  begun;  employers 
shall  identif>'  the  presence,  location, 
and  quantity  of  ACM,  and/or  PACM 
therein. 

(ii)  Before  work  under  this  standard  is 
performed  employers  of  employees  who 
will  perform  such  work  shall  inform  the 
following  persons  of  the  location  and 
quantity  of  ACM  and/or  PACM  present 
in  the  area  and  the  precautions  to  be 
taken  to  insure  that  airborne  asbestos  is 
conftned  to  the  area. 

(A)  Owners  of  the  building/facility; 

(B)  Employees  who  will  perform  such 
work  and  employers  of  employees  who 
work  and/or  will  be  working  in  adjacent 
areas. 

(iii)  Within  10  days  of  the  completion 
of  such  work,  the  employer  whose 
employees  have  performed  work  subject 
to  this  standard,  shall  inform  the 
building/ facility  owner  and  employers 
of  employees  who  will  be  working  in 
the  area  of  the  current  location  and 
quantity  of  PACM  and/or  ACM 
remaining  in  the  area  and  final 
monitoring  results,  if  any. 

(3)  In  addition  to  the  above 
requirements,  all  employers  who 
discover  ACM  and/or  PACM  on  a 
worksite  shall  convey  information 
concerning  the  presence,  location  and 
quantity  of  such  newly  discovered  ACM 
and/or  PACM  to  the  owner  and  to  other 
employers  of  employees  working  at  the 
work  site,  within  24  hours  of  the 
discovery. 

(4)  Criteria  to  rebut  the  designation  of 
installed  material  is  PACM.  (i)  At  any 
time,  an  employer  and/or  building 
owner  may  demonstrate,  for  purposes  of 
this  standard,  that  PACM  does  not 
contain  asbestos.  Building  owners  and/ 
or  employers  are  not  required  to 
communicate  information  about  the 
presence  of  building  material  for  which 
such  a  demonstration  pursuant  to  the 
requirements  of  paragrapih  (k)(4)(ii)  of 
this  section  has  been  made.  However,  in 
all  such  cases,  the  information,  data  and 
analysis  supporting  the  determination 
that  PACM  does  not  contain  asbestos, 
shall  be  retained  pursuant  to  paragraph 
(n)  of  this  section. 

(ii)  An  employer  or  owner  may 
demonstrate  that  PACM  does  not 
contain  asbestos  by  the  foUoMnng:  (A) 
Having  an  completed  inspection 
conducted  pursuant  to  the  requirements 
of  AHERA  (40  CFR  Part  763.  Subpart  E) 
which  demonstrates  that  the  material  is 
not  ACM; 
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(B)  Performing  tests  of  the  material 
containing  PACM  which  demonstrate 
that  no  asbestos  is  present  in  the 
material.  Such  tests  shall  include 
analysis  of  3  bulk  samples  of  each 
homogeneous  area  of  PACM  collected  in 
a  randomly  distributed  manner.  The 
tests,  evaluation  and  sample  collection 
shall  be  conducted  by  an  accredited 
inspector  or  by  a  CIH.  Analysis  of 
samples  shall  be  performed  by  persons 
or  laboratories  with  proficiency 
demonstrated  by  current  successful 
participation  in  a  nationally  recognized 
testing  program  such  as  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  of  the  National 
Institute  for  Standards  and  Technologv 
(NIST)  of  the  Round  Robin  for  bulk     ' 
samples  administered  by  the  American 
Industrial  Hygiene  Association  (AIHA) 
or  an  equivalent  nationally-recognized 
round  robin  testing  program. 

(5)  At  the  entrance  to  mechanical 
rooms/areas  in  which  employees 
reasonably  can  be  expected  to  enter  and 
which  contain  thermal  system 
insulation  and  surfacing  ACM/PACM, 
the  building  owner  shall  post  signs 
which  identify  the  material  which  is 
present,  its  location,  and  appropriate 
work  practices  which,  if  followed,  will 
ensure  that  ACM  and/or  PACM  will  not 
be  disturbed. 

(6)  Signs,  (i)  Warning  signs  that 
demarcate  the  regulated  area  shall  be 
provided  and  displayed  at  each  location 
where  a  regulated  area  is  required  to  be 
established  by  paragraph  (e)  of  this 
section.  Signs  shall  be  posted  at  such  a 
distance  from  such  a  location  that  an 
employee  may  read  the  signs  and  take 
necessary  protective  steps  before 
entering  the  area  marked  by  the  signs. 

(ii)  The  warning  signs  required  by 
(k)(6)  of  this  section  shall  bear  the 
following  information. 


DANGER 

ASBESTOS 

CANCER  AND  LUNG  DISEASE  HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATORS         AND         PROTECTION 

CLOTHING    ARE    REQUIRED    IN    THIS 

AREA 

(7)  Labels,  (i)  Labels  shall  be  affixed 
to  all  products  containing  asbestos  and 
to  all  containers  containing  such 
products,  including  waste  containers. 
Where  feasible,  installed  asbestos 
products  shall  contain  a  visible  label. 

(ii)  Labels  shall  be  printed  in  large, 
bold  letters  on  a  contrasting 
background. 

(iii)  Labels  shall  be  used  in 
accordance  with  the  requirements  of  29 
CFR  1910.1200(f)  of  OSHA's  Hazard 


Communication  standard,  and  shall 
contain  the  following  information: 

DANGER 

CONTAINS  ASBESTOS  FIBERS 

AVOID  CREATING  DUST 

CANCER  AND  LUNG  DISE.^SE  HAZARD 

(iv)  [Reserved] 

(v)  Labels  shall  contain  a  warning 
statement  against  breathing  asbestos 
fibers. 

(vi)  The  provisions  for  labels  required 
by  paragraphs  {k)(2)(i}  through  fkK2)(iii) 
do  not  apply  where: 

(A)  Asbestos  fibers  have  been 
modified  by  a  bonding  agent,  coating, 
binder,  or  other  material,  provided  that 
the  manufacturer  can  demo'-strate  that, 
during  any  reasonably  forespeable  use. 
handling,  storage,  disposal,  processing. 
or  transportation,  no  airborne 
concentrations  of  asbestos  fibers  m 
excess  of  the  permissible  exposure  limit 
and/or  excursion  limit  will  Ix?  released, 
or 

(B)  Asbestos  is  present  in  a  product  in 
concentrations  less  th.in  1.0  percent  by 
weight. 

(vii)  When  a  building  owner/or 
employer  identifies  previouslv  installed 
PACM  and/or  ACM,  labels  or  signs  shall 
be  affixed  or  posted  so  that  eniplovers 
will  be  notified  of  what  materials 
contain  PACM  andyor  ACM  The 
employer  shall  attach  such  labels  in 
areas  whc^e  they  will  clearly  be  noticed 
by  employees  who  are  Hkeh  to  be 
exposed,  such  as  at  the  entrance  to* 
mechanical  room/areas.  Signs  required 
by  paragraph  {k)(5)  of  this  section  may 
be  posted  in  lieu  of  labels  so  long  as 
they  contain  information  required  for 
labelling. 

(8)  Employee  information  and 
training,  (i)  the  employer  shall,  at  no 
cost  to  the  employee,  institute  a  training 
program  for  all  employees  who  install 
asbestos  containing  products  and  for  all 
employees  who  perform  Class  1  through 
IV  asbestos  operations,  and  shall  ensure 
their  participation  in  the  program. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  and 
at  least  annually  thereafter. 

(iii)  Training  for  Class  I  and  II 
operations  shall  be  the  equivalent  in 
curriculum,  training  method  and  length 
to  the  EPA  Model  Accreditation  Plan 
(MAP)  asbestos  abatement  worker 
training  (40  CFR  Part  763,  Subpart  E. 
Appendix  C).  For  employers  whose 
Class  II  work  with  asbestos-containing 
material  involves  only  the  removal  and/ 
or  disturbance  of  one  generic  category  of 
building  material,  such  as  roofing 
materials,  flooring  materials,  siding 
materials  or  transite  panels,  instead, 
such  employer  is  required  to  train 
employees  who  perfonn  such  work  by 


providing  a  training  course  which 
includes  as  a  minimum  all  the  elements 
included  in  paragraph  (k){8)(vi)  of  this 
section  and  in  addition,  the  specific 
work  practices  and  engineering  controls 
set  forth  in  paragraph  (g)  which 
specifically  relate  to  that  category-.  Such 
course  shall  include  "hands-on"' 
training  and  shall  take  at  least  8  hours 

(iv)  Training  for  Class  111  emplovees 
shall  be  the  equivalent  in  curriculum 
and  training  method  to  the  16-hour 
Operations  and  Maintenance  course 
developed  by  EPA  for  maintenance  and 
custodial  workers  who  conduct 
activities  that  will  result  in  the 
disturbance  of  .ACM.  [See  40  CFR 
763.92(a)(2)).  Such  course  shall  include 
"hands-on"  training  in  the  use  of 
respiratory  protection  and  work 
practices  and  shall  take  at  least  16 
hours. 

(v)  Training  for  employees  perfonning 
Class  IV  operations  shall  be  the 
equivalent  in  curriculum  and  training 
mtithod  to  the  awareness  training  coursf^ 
developed  by  EPA  for  main;«-nance  and 
custodial  wo.'-kers  who  work  in 
buildings  containing  asbestos- 
containing  material.  (See  40  CFR  7fi3  V*2 
(a)(l)l.  Such  course  shall  include 
available  information  concerning  the 
locations  of  PACM  and  ACM.  and 
asbestos-containing  flooring  material,  or 
flooring  material  whe.'-e  the  absence  of 
asbestos  has  not  been  certified;  and 
instruction  in  recognition  of  damage, 
deterioration,  and  delaniination  of 
asbestos  containing  building  mater:;i!s 
Such  a  course  shall  take  at  least  2  hours. 

(vij  The  training  program  shall  be 
conducted  in  a  manner  that  the 
employee  is  able  to  understand.  In 
addition  to  the  content  required  by 
provisions  in  paragraph  {k)(8)(iii)  of  this 
section,  the  employer  shall  ensure  thai 
each  such  employee  is  informed  of  the 
following: 

(A)  Methods  of  recognizing  asbestos, 
including  the  requirement  in  paragraph 
(k)(])  of  this  section  to  presume  that 
certain  building  materials  contain 
asbestos; 

(B)  The  health  effects  associated  with 
asbestos  exposure; 

(C)  The  relationship  between  smoking 
and  asbestos  in  producing  lung  cancer; 

(D)  The  nature  of  operations  that 
could  result  in  exposure  to  asbestos,  the 
jmportanc-e  of  necessary-  protective 
controls  to  minimize  exposure 
including,  as  applicable,  engineering 
controls,  work  practices,  respirators, 
housekeeping  procedures,  hygiene 
facilities,  protective  clothing, 
decontamination  procedures,  emergency 
procedures,  and  waste  disposal 
procedures,  and  any  necessary 
instruction  in  the  use  of  these  controls 
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and  procedures:  including  where  Class 
III  and  IV  work  is  performed,  the 
contents  of  "Managing  Asbestos  In  Place 
(EPA  20T-2003.  July  1990)  or  its 
equivalent  in  content. 

(E)  The  purpose,  proper  use.  fitting 
instructions,  and  limitations  of 
respirators  as  required  by  29  CFR 
1910.134; 

(F^The  appropriate  work  practices  for 
performing  the  asbestos  job; 

(G)  Medical  surveillance  program 
requirements;  and 

(H)  The  content  of  this  standard, 
including  appendices. 

(I)  The  names,  addresses  and  phone 
numbers  of  public  health  organizations 
which  provide  information,  materials 
and/or  conduct  programs  concerning 
smoking  cessation.  The  employer  may 
distribute  the  list  of  such  organizations 
contained  in  Appendix  J  to  this  section. 
to  comply  with  this  requirement. 

(J)  The  requirements  for  posting  signs 
and  affixing  labels  and  the  meaning  of 
the  required  legends  for  such  signs  and 
labels. 

(9)  Access  to  training  materials,  (i) 
The  employer  shall  make  readily 
available  to  affected  employees  without 
cost,  written  materials  relating  to  the 
employee  training  program,  including  a 
copy  of  this  regulation. 

(ii)  The  employer  shall  provide  to  the 
Assistant  Secretary  and  the  Director, 
upon  request,  all  information  and 
training  materials  relating  to  the 
employee  Information  and  training 
program. 

(iii)  The  employer  shall  inform  all 
employees  concerning  the  availability  of 
self-help  smoking  cessation  program 
material.  Upon  employee  request,  the 
employer  shall  distribute  such  material. 
consisting  of  NIH  Publication  No.  89- 
1647,  or  equivalent  self-help  material, 
which  is  approved  or  published  by  a 
public  health  organization  listed  in 
Appendix  J  to  this  section. 

(1)  Housekeeping— (1)  Vacuuming. 
Where  vacuuming  methods  are  selected. 
HEPA  filtered  vacuuming  equipment 
must  be  used.  The  equipment  shall  be 
used  and  emptied  in  a  manner  that 
minimizes  the  reentry  of  asbestos  into 
the  workplace. 

(2)  Waste  disposal.  Asbestos  waste, 
scrap,  debris,  bags,  containers, 
equipment,  and  contaminated  clothing 
consigned  for  disposal  shall  be  collected 
and  disposed  of  in  sealed,  labeled, 
iiiiptjiineable  bags  or  other  closed, 
labeled,  impermeable  containers. 

(3)  Care  of  asbestos-containing 
flooring  material,  (i)  All  vinyl  and 
asphalt  flooring  material  shall  be 
maintained  in  accordance  with  this 
paragraph  unless  the  building/facility 
owner  demonstrates,  pursuant  to 


paragraph  (g)  of  this  section  that  the 
flooring  does  not  contain  asbestos. 

(i)  Sanding  of  flooring  material  is 
prohibited. 

(ii)  Stripping  of  finishes  shall  be 
conducted  using  low  abrasion  pads  at 
speed  lower  than  300  rpm  and  wet 
methods. 

(iii)  Burnishing  or  dry  buffing  may  be 
performed  only  on  flooring  which  has 
sufficient  finish  so  that  the  pad  cannot 
contact  the  flooring  material. 

(4)  Dust  and  debris  in  an  area 
containing  accessible  thermal  system 
insulation  or  surfacing  material  or 
visibly  deteriorated  ACM; 

(i)  shall  not  be  dusted  or  swept  dry. 
or  vacuumed  without  using  a  HEPA 
filter; 

(ii)  shall  be  promptly  clean  up  and 
disposed  in  leak  tight  containers. 

(in)  Medical  surveillance — (1) 
General — (i)  Employees  covered.  The 
employer  shall  institute  a  medical 
surveillance  program  for  all  employees 
who  far  a  combined  total  of  30  or  more 
days  per  year  are  engaged  in  Class  I.  II 
and  lllwork  or  are  exposed  at  or  above 
the  permissible  e.xposure  limit  or 
excursion  limit,  and  for  employees  who 
wear  negative  pressure  respirators 
pursuant  to  the  requirements  of  this 
section. 

(ii)  Examination  by  a  physician.  (A) 
The  employer  shall  ensure  that  all 
medical  examinations  and  procedures 
are  perfoftned  by  or  under  the 
supervision  of  a  hcensed  physician,  and 
are  provided  at  no  cost  to  the  employee 
and  at  a  reasonable  lime  and  place. 

(B)  Persons  other  than  such  licensed 
physicians  who  administer  the 
pulmonary  function  testing  required  by 
this  section  shall  complete  a  training 
course  in  spirom.etry  sponsored  by  an 
appropriate  academic  or  professional 
institution. 

(2)  Medical  examinations  and 
consuUations-{i)  Frequency.  The 
employer  shall  make  available  medical 
examinations  and  consultations  to  each 
employee  covered  under  paragraph 
(m)(l)(i)  of  this  section  on  the  following 
schedules: 

(A)  Prior  to  assignment  of  the 
employee  to  an  area  where  negative- 
pressure  respirators  are  worn; 

(B)  When  the  employee  is  assigned  to 
an  area  where  exposure  to  asbestos  may 
be  at  or  above  the  permissible  exposure 
for  30  or  more  days  per  year,  a  medical 
examination  must  be  given  within  10 
working  days  following  the  thirtieth  day 
of  exposure; 

(C)  And  at  least  annually  thereafter. 

(D)  If  the  examining  physician 
determines  that  any  of  the  examinations 
should  be  provided  more  frequently 
than  spet:iricd.  the  employer  shall 


provide  such  examinations  to  affected 
employees  at  the  frequencies  specified 
by  the  physician. 

(E)  Exception:  No  medical 
examination  is  required  of  any 
employee  if  adequate  records  show  that 
the  employee  has  been  examined  in 
accordance  with  this  paragraph  within 
the  past  1-ycar  period. 

(ii)  Content.  Medical  examinations 
made  available  pursuant  to  paragraphs 
(ml(2){i)(A)  through  (m)(2)(i)(C)  of  this 
section  shall.include: 

(A)  A  medical  and  work  history  with 
special  emphasis  directed  to  the 
pulmonary,  cardiovascular,  and 
gastrointestinal  systems. 

(B)  On  initial  examination,  the 
standardized  questionnaire  contained  in 
Part  1  of  Appendix  D  to  this  section, 
and,  on  annual  examination,  the 
abbreviated  standardized  questionnaire 
contained  in  Part  2  of  Appendix  D  to 
this  section. 

(C)  A  physical  e.xamination  directed 
to  the  pulmonary  and  gastrointestinal 
systems,  including  a  chest 
roentgenogram  to  be  administered  at  the 
discretion  of  the  physician,  and 
pulmonary  function  tests  of  forced  vital 
capacity  (FVC)  and  forced  expiratory 
volume  at  one  second  (FEV(l)). 
Interpretation  and  classification  of  chest 
shall  be  conducted  in  accordance  with 
Appendix  E  to  this  section. 

(D)  Any  other  examinations  or  tests 
deemed  nece.ssary  by  the  examining 
physician. 

(3)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
e.xamining  physician: 

(i)  A  copy  of  this  standard  and 
Appendices  D,  E,  G,  and  I  to  this 
section; 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure; 

(iii)  The  employee's  representative 
exposure  level  or  anticipated  exposure 
level; 

(iv)  A  description  of  any  personal 
protective  and  respiratory  equipment 
used  or  to  be  used;  and 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
that  is  not  otherwise  available  to  the 
examining  physician. 

(4)  Physician's  written  opinion,  (i) 
The  employer  shall  obtain  a  written 
opinion  from  the  examining  physician. 
This  written  opinion  shall  contain  the 
results  of  the  medical  examination  and 
shall  include: 

(A)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  that  would  place  the 
employee  at  an  increased  risk  of 
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material  health  impairment  from 
exposure  to  asbestos; 

(B)  Any  recommended  limitations  on 
the  employee  or  on  the  use  of  personal 
protective  equipment  such  as 
respirators;  and 

(C)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
of  any  medical  conditions  that  may 
result  from  asbestos  exposure. 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
increased  risk  of  lung  cancer 
attributable  to  the  combined  effect  of 
smoking  and  asbestos  exposure. 

(ii)  The  employer  shall  instruct  tho 
physician  not  to  reveal  in  the  written 
opinion  given  to  the  employer  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure  to  asbestos. 

(iii)  The  employer  shall  provide  a 
copy  of  the  physician's  written  opinion 
to  the  affected  employee  within  30  days 
from  its  receipt. 

<n)  Recordkeeping— (1)  Objective  data 
relied  on  pursuant  to  paragraph  (f)  to 
this  section,  (i)  Where  the  employer  has 
relied  on  objective  data  that 
demonstrate  that  products  made  from  or 
containing  asbestos  are  not  capable  of 
releasing  fibers  of  asbestos  in 
concentrations  at  or  above  the 
permissible  exposure  limit  and/or 
excursion  limit  under  the  expected 
conditions  of  processing,  use.  or 
handling  to  satisfy  the  roquirements  of 
paragraph  (f).  tho  employer  shall 
►\stab!ish  and  mai.Ttain  an  accurate 
record  of  objective  data  reasonably 
relied  upon  in  support  of  the 
e.xemption. 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(.\)  The  product  qualif)  ing  for 
exemption; 

(B)  The  source  of  the  objective  data. 

(C)  The  testing  protocol,  results  of 
teytiiig,  and/or  analysis  of  tiie  rnaieri.il 
for  the  release  of  dsbestos;  . 

(D)  A  destj-iption  of  the  (tp^^ralion 
exempted  and  how  the  data  support  tl.c 
exemption;  ajid 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  bv  thf 
exemption. 

(iii)  The  employer  shall  maintuui  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(2)  Exposure  measurements,  (i)  The 
employer  shall  keep  an  accurate  record 
of  all  measurements  taken  to  monitor 
employee  exposure  to  asbestos  as 
prescribed  in  paragraph  (f)  of  this 
section.  NOTE:  The  cmplo\Tr  may 
utihze  the  services  of  competent 
organizations  such  as  industry  trade 
associations  and  employee  a-ssociations 


to  maintain  the  records  required  by  this 
section. 

(ii)  This  record  shall  include  at  least 
the  following  information: 

{.\)  The  date  of  measurement; 

(B)  The  operation  involving  exposure 
to  asbestos  that  is  being  monitored; 

(C)  Sampling  and  anal>'tical  methods 
used  and  evidence  of  their  accuracy; 

(D)  Number,  duration,  and  results  of 
samples  taken; 

(E)  Type  of  protective  devices  worn, 
if  any;  and 

(F)  Ndme.  social  security  numbti-r.  and 
exposure  of  the  employees  whose 
exposures  are  representetl. 

(iii)  The  employer  shall  maintain  this 
record  for  a!  least  thirty  (30)  years,  in 
acccrd;mcj  ■.•  ith  29  CFR  1910.20. 

(3)  Medical  surveillance,  (i)  The 
e.n-ployer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveiUanr^  by 
paragraph  (m)  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  A  copy  of  the  employee's  medical 
examination  results,  including  the 
medical  history,  questionnaire 
responses,  results  of  any  tests,  and 
physicians  recom.mendjtions. 

(C)  Physician  s  v\Titten  opinions; 

(D)  Any  employee  medical  complduus 
ri'lated  to  exposu.-e  to  asbestos;  and 

(L)  A  copy  of  the  inlorma'ion 
provided  to  the  physician  as  rt-quired  by 
pa.ragraph  (m)  of  this  .section. 

(iii)  The  employer  shall  t-nsurp  ;hjt 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (  M)] 
years,  in  accordance  with  29  CFR 
1910.20. 

(4)  Training  records.  The  employtT 
shall  maintain  all  employee  training 
r"cords  for  one  1  year  beyond  tR?  last 
dato  f)f  ornpluvmHnt  bv  that  t>mj^loyer. 

('))  Data  to  Rebut  PAC.M.  Where  the 
building  owner  and  employer  have 
relied  on  data  to  demonstrate  that 
P.ACM  IS  not  asbestos-containing,  .such 
data  shall  be  maintained  far  as  long  as 
thoy  are  relied  upnn  to  rebut  the 
presumption. 

(6)  Records  of  Required  Notifiiuitions. 
Where  the  building  owner  has 
communicated  and  received 
information  concerning  the 
identification,  location  and  quantity  of 
.ACM  and  PACM.  written  records  of 
sue  h  notifications  and  their  content 
shall  be  maintained  by  the  building 
owner  for  the  duration  of  owTiership 
and  shall  be  transferred  to  successive 
owners  of  such  buildings/facilities. 

(7)  Availability,  (i)  The  employer, 
upnn  WTitten  request,  shall  make  all 


records  required  to  be  maintained  by 
this  section  available  to  the  Assistant 
Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  The  employer,  upon  request,  shall 
make  any  exposure  records  required  by 
paragraphs  (f)  and  (n)  of  this  section 
available  for  examination  and  copying 
to  affected  employees,  former 
employees,  designated  rcpresentativtrs 
and  the  Assistant  Secretary,  in 
accordance  with  29  CFR  1910.20(a) 
through  (e)  and  {^]  through  (i). 

(iii)  The  employer,  upon  request,  .shall 
make  employee  med;cal  records 
required  by  paragraphs  (m)  and  (n)  of 
this  section  available  for  examination 
and  copying  to  the  subject  em;;!.;-.!-", 
anyone  having  the  specific  wr'i!!.  m 
consent  of  the  subjrvj  employee,  and  the 
Assistant  Secretary,  in  accordance  with 
29  CFR  1910  20. 

(8)  Transfer  of  records,  [i)  The 
en'ployer  .shall  co.mply  with  the 
requirements  concorning  transfer  of 
records  set  forth  in  29  CFR  1910.20  (h). 
(ii)  Whenever  the  employer  ceases  to 
do  business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notif\  the  Director  at 
least  90  days  prior  to  disposal  and.  upon 
requfst.  transmit  them  to  the  Dir-.-ctor. 
(o)  Competent  person— (1)  Gener.il. 
On  all  constniction  worksites  co\t:rcd 
by  this  standard,  the  emplo-.er  shall 
designate  a  competent  person,  hjving   " 
tho  qualifications  and  authorities  fur 
ensuring  worker  .safety  and  health 
required  by  Subpart  C,  Crencral  Salety 
and  Health  Provisions  for  ConstrKctinn 
(29  CFR  192fj.20  through  l'.26.32). 

(J)  Required  InspectKir.s  bv  the 
Competent  Person.  Section 
1926.20[b)(2)  which  requires  health  and 
safety  ureve:!tion  prngrai:;-,  to  provide 
lor  Irequ.jnt  jnd  rognlar  Inspections  of 
the  job  sites,  materials.  <,nd  equipment 
to  bo  madf;  by  competent  persons,  is 
incorporated. 

(3)  Additional  Inspections.  In 
c'ddition.  the  competent  person  shall 
moke  frequent  and  regular  inspoctions 
of  the  job  sites,  in  order  to  perform  the 
duties  set  out  below  in  paragraph 
(p)(3){i)  and  (ii)  of  this  section.  For  Class 
I  jobs,  on-site  inspections  shall  be  made 
at  least  once  during  each  work  shift,  and 
at  any  time  bt  employee  rtquest.  For 
Class  II  and  111  jobs,  on-site  inspections 
shall  be  madt^  at  intervals  sufficient  to 
ds,se&s  whethfSr  conditions  have 
changed.  and<a  any  re.asonable  time  at 
employee  request. 

(i)  On  all  worksites  where  employees 
are  engaged  in  Class  I  or  Ii  asbestos 
work,  the  competent  person  designated 
in  accordance  with  paragraph  (g)(  1 )  of     • 
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this  section  shall  perform  or  supervise 
the  following  duties,  as  applicable: 

(A)  Set  up  the  regulatea  area,    . 
enclosure,  or  other  containment; 

(B)  Ensure  (by  on-site  inspection)  the 
integrity  of  the  enclosure  or 
containment; 

(C)  Set  up  procedures  to  control  entry 
to  and  exit  &om  the  enclosiue  and/or 
area;~ 

"(D)  Supervise  all  employee  exposure 
monitoring  required  by  this  section  and 
ensure  that  it  is  conducted  as  required 
by  paragraph  (Q  of  this  section; 

(E)  Ensure  that  employees/working 
within  the  enclosure  and/or  using  glove 
bags  wear  protective  clothing  and 
respirators  as  required  by  paragraphs  (h) 
and  (i)  cf  this  section; 

(F)  Ensure  through  on-site 
supervision,  that  employees  set  up  and 
remove  engineering  controls,  use  work 
practices  and  personal  protective 
equipment  in  comphance  with  all 
requirements; 

(G)  Ensure  that  employees  use  the 
hygiene  facilities  and  observe  the 
decontamination  procedures  specified 
in  paragraph  (j)  of  this  section; 

(H)  Ensure  that  though  on-site 
inspection  engineering  controls  are 
functioning  properly  and  employees  are 
using  proper  work  practices;  and, 

(I)  Ensure  that  notification 
requirement  in  paragraph  (f)(6)  of  this 
section  are  met. 

(4)  Training  for  the  competent  person, 
(i)  For  Class  I,  and  11  asbestos  work  the 
competent  person  shall  be  trained  in  all 
aspects  of  asbestos  removal  and 
handling,  including:  abatement, 
installation,  removal  and  handling;  the 
contents  of  this  standard;  the 
identification  of  asbestos;  removal 
procedures,  where  appropriate;  and 
other  practices  for  reducing  the  hazard. 
Such  training  shall  be  obtained  in  a 
comprehensive  course  for  supervisors, 
such  as  a  course  conducted  by  an  EPA 
or  state-approved  training  provider, 
certified  by  the  EPA  or  a  State,  or  an 
course  equivalent  in  stringency,  content 
and  length. 

(ii)  For  Class  III  and  IV  asbestos  work, 
the  competent  person  shall  be  trained  in 
aspects  of  asbestos  handling  appropriate 
for  the  nature  of  the  work,  to  include 
procedures  for  setting  up  glove  bags  and 
mini-enclosures,  practices  for  reducing 
asbestos  exposures,  use  of  wet  methods, 
the  contents  of  this  standard,  and  the 
identiBcation  of  asbestos.  Such  training 
shall  include  successful  completion  of  a 
course  equivalent  in  curriculum  and 
training  method  to  the  16-hour 
Operations  and  Maintenance  course 
developed  by  EPA  for  maintenance  and 
custodial  workers  [Sec  40  CFR 


763.92(a){2)],  or  its  equivalent  in 
stringency,  content  and  length. 
Competent  persons  for  Class  III  and  IV 
work,  may  also  be  trained  pursuant  to 
the  requirements  of  paragraph  (o)(4)(i) 
of  this  section. 

(p)  Appendices.  (1)  Appendices  A,  C, 
D,  and  E  to  this  section  are  incorporated 
as  part  of-this  section  and  the  contents 
of  these  appendices  are  mandatory. 

(2)  Appendices  B,  F,  H.  I,  J,  and'K  to 
this  sectipn  are  informational  and  are 
not  intended  to  create  any  additional 
obligations  not  otherwise  imposed  or  to 
detract  from  any  e.xisting  obligations. 

(q)  Dates.  (1)  This  standard  shall 
become  effective  October  11.  1994. 

(2)  The  provisions  of  29  CFR  1926.58 
remain  in  effect  until  the  start-up  dates 
of  the  equivalent  provisions  of  this 
standard. 

(3)  Start-up  dates:  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(i)  Metaods  of  compliance.  The 
engineering  and  work  practice  controls 
required  by  paragraph  (g)  of  this  section 
shall  be  implemented  as  soon  as 
possible  but  no  later  than  April  10, 
1995. 

(ii)  Respiratory  protection. 
Respiratory  protection  required  by 
paragraph  (h)  of  this  section  shall  be 
provided  as  soon  as  possible  but  no  later 
than  February  8,  1995. 

(iii)  Hygiene  facihties  and  practices 
for  employees.  Hygiene  facilities  and 
practices  required  by  paragraph  (j)  of 
this  section  shall  be  provided  as  soon  as 
possible  but  no  later  than  Februarv  8, 
1 995. 

(iv)  Communication  of  hazards. 
Identification,  notification,  labeling  and 
sign  posting,  and  training  required  by 
paragraph  (k)  of  this  section  shall  be 
provided  as  soon  as  possible,  but  no 
later  than  April  10,  1995. 

(v)  Housekeeping.  Housekeeping 
practices  and  controls  required  by 
paragraph  (1)  of  this  section  shall  bo 
provided  as  soon  as  possible,  but  no 
later  than  January  9,  1995. 

(vi)  Medical  surveillance  required  by 
paragraph  (m)  of  this  section  shall  be 
provided  as  soon  as  possible,  but  no 
later  than  January  9,  1995. 

(vii)  The  designation  and  training  of 
competent  persons  required  by 
paragraph  (o)  of  this  section  shall 
completed  as  soon  as  possible  but  no 
later  than  April  10, 1995. 

(.^pproved  by  tlie  Office  of  Management  and 
Budget  under  control  numt)er  1218-01.3.1) 

Appendix  A  to  §  1926.1 101 
[Amended] 

4.  Appendix  A  to  §  1926.1101  is 
amended  by  the  revising  the  second 


sentence  of  the  introductoxy  paragraph 
to  read  as  follows: 

•  •  *  The  sampling  and  analytical 
methods  described  below  r.  present  the 
elements  of  the  available  monitoring  methods 
(such  as  Appendix  B  of  this  regulation,  the 
most  current  version  of  the  OSHA  method 
IE>-160,  or  the  most  current  version  of  the 
NIOSH  Method  7400).  *   *   * 

Appendix  A  to  §  1926.1101 
[Amended] 

5.  Paragraph  2.  of  tha  section  of 
Appendix  A  to  §  1926.1101  entitled 
Sampling  and  Analytical  Procedure  is 
amended  by  adding  the  following 
sentence  to  the  end: 
•        *■*■**  " 

2.*   *  *  Do  not  reuse  or  reload  cassettes  for 
asbestos  sample  collection. 


Appendix  A  to  §1926.1101   "- 
[Amended] 

6.  Paragraph  1 1  of  the  section  of 
Appendix  A  to  §  1926.1101  entitled 
Sampling  and  Analytical  Procedure  is 
revised  to  read  as  follows: 
***** 

11.  Each  set  of  samples  taken  will  intlude 
10%  field  blanks  or  a  minimum  of  2  field 
blanks.  These  blanks  must  come  from  the 
sa.Tie  lot  as  the  filters  used  for  sample 
lollertion.  The  field  blank  results  shall  be 
averaged  and  subtracted  from  the  analytical 
results  before  reporting.  A  set  consists  of  any 
sample  or  group  of  samples  for  which  an 
evaluation  for  this  standard  must  be  made 
Any  samples  represented  by  a  field  blank 
h.iving  a  fiber  count  in  excess  of  the 
detection  limit  of  the  method  being  use." 
shall  be  rejected. 


Appendix  A  to  §  1926.1101 
[Amended] 

7.  Paragraph  2  of  the  section  of 
Appendix  A  to  §  1926.1101  entitled 
Quality  Control  Procedures  is 
redesignated  as  paragraph  2a  and  by 
adding  paragraph  2b  to  read  as  follows: 


b.  All  laboratories  should  also  participate 
in  a  national  sample  testing  scheme  such  as 
the  Proficiency  Analytical  Testing  Program 
(PAT),  or  the  Asbestos  Registry  sponsored  by 
the  American  Industrial  Hygiene  Association 
(AIHA). 


E.  Appendix  B  of  §  1926.1 101  is 
revised  to  read  as  follows: 

Appendix  B  to  §  1926.1101.  Sampilin': 
and  Analysis.  Non-mandatory 
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Air 


Matrix- 
OSHA  Perrnissiljte  Exposure  Lifruts. 

Time  Weighted  Average 

Excursion  Level  (30  minutes)   

Collection  Procedure: 


0.1  fit)er/cc 
1  0  fiber/cc 


\  known  volume  of  air  is  drawn  through  a  25-mm  dianieter  cassette  containing  a  mixed-celMose  ester  fitter  The  cassette  i 
an  electrica  «  r.nnfiiirtn,&  ^f\-mm  o.t<^rNc„,«  ^^,..1   rt,, ,; .: ..  ^.c  coic   unci,  i  ne  i,cr>benc  i 


^SS^ZS-'  5o.™,-e.„„s.oo  ™w,  T...  .3,^,^  ;i™-,„d'i,  r,rcS^r,;  iz;-;s.:;;:.'^.r^i:s^,STS^- 


Recomrrvended  Samplinq  Rate  '  " 

;■ r • ; 0.5  to  5.0  titers/ 

Recommended  Air  Voiwres;  nunirte  (I7mtn) 

•Minimum 

Maxmuim  "' ^^  '- 

-_ . — :i^zir:rirrr::r" 2,400  l 


\nalytit.d!  f'rot.edLir.v 

A  f»or!ion  of  the  sample  filter  is  iltared 
and  prepared  for  asbestos  filler  countiriu  h\ 
Pha.se  Contrast  Microscopy  (PCM)  at  400 X. 
Ciinimertial  manufat:turt<rs  and  products 
mentioned  m  this  method  are  for  descriptiv*^ 
use  only  and  do  not  corustitute  Ciidorsfeinenls 
t>y  LlSDOL-OStLM  Similar  prodiu  ts  fnmi 
other  soiirtfs  can  be  substituted 

1   fntrnditction 

Thi.'i  method  des(Til)es  the  (iilieLtioii  o! 
airborne  asbestos  fitwrs  using  ciiilitirated 
sdmpling  pumps  with  mixed-teliulose  ester 
(MCEl  filters  and  analysis  by  phase  contrast 
microsropv  IPC-MJ.  Sorr.e  terms  used  are 
unique  to  this  method  »ind  are  defined  liclovv 
Ashfi.tc's  A  term  for  iiaturaiiy  o<(  virring 
fibroc-s  minerals.  Asliestos  ini. hides 
chrysotile.  c.rrK.idolife  aniusite 
fcuinmiiigionite-Kninerite  ast)e«ti>s).  (j'-iiioiilf- 
as!>e>tos.  arfiiiolile  ast>»!slo<;.  anthophyllite 
i,sb«'.slos.  and  any  ai  ihe.se  minerals  that  ha;e 
been  chemicaily  treated  and.  or  ahered.  The 
ppHcise  chemical  fonniiUrion  of  eac  h  sjwc  ies 
«■!!  vary  with  the  lo<  atioii  Irom  which  >t  whn 
Minud   Ncmiiir"!  coiKposjiicns  ,trr  li^.!ed 


M«uSi,Os|OH).. 
.\a.-F-e,-T-i-;'-Si.()    (OHl, 
iMR.Fel-SiKO  ,iC)U), 
(;a:(Ms>.Fe)..Si„(J..;;OHl. 


( -hr^scjtile   . 
Crtii  icioiitf 
Ainosite    ... 
rremf>i.tc?-rif  ■ 

tinriiitc. 
Anthc-phylliie        jMg.l  e)-.Si,^)....lOH!, 

AshfsU)s  Fi^MT-  .\  ni>tT  of  asbestos  which 
meets  the  iriteria  spec  ified  below  for  a  fibei 

A-ipfct  Ratio  The  ratio  of  the  length  cif  a 
fiber  to  it's  diameter  (e.^  3:1.  .t  1  f.spect 
rtitiosy 

llimvxi^f  Fntginf!'.'-,  Mineral  pj.-tu  le.-. 
funned  by  loniminution  of  min«  rals. 
(specially  those  chctraiterizid  by  paidHel 
sides  a:id  a  moderate  aspuc*  ratio  Uisu;dly 
less  than  20:11 

Dffi-itiim  [Jmil.  The  iiumtier  of  fibers 
nee  essary  to  l>e  95%  cer'ain  tha»  ttie  result  :> 
greater  than  zj-to. 

Differential  Couitling:  The  term  appliea  to 
the  prnt.tii  e  of  exc:Iuding  rertain  kinds  of 
fillers  from  the  fiber  count  because  they  do 
not  ap[)ear  to  be  asbestos. 

FihtT  A  particle  that  is  5  ^mi  or  longiT. 
with  a  length-to-widlh  ratio  cf  It-   I  or 
icn^ier 


f'trld:  1  he  area  w  ithin  the  graticule  c  ircle 
(h.it  is  superimposed  on  the  microscope; 

,!:-.._ige. 

Sft.  i  he  sa:i:;)les  which  are  taken, 
siibniitled  to  ihe  laboratory,  analyzed,  onrl  tor 
wiiic.h.  interim  or  final  result  reports  are 
fifT.tfrated.- 

Tn'molitp.  Anthophyllite.  and  Artinolitt- 
The  non-asbestos  form  of  these  minerals 
which  meet  the  definition  of  a  fiber  It 
iiii  liides  any  of  these  minerals  that  havt;  itn-u 
I  hernicariy  treated  anci/or  altered. 

Walton  Beckett  GraUcule:  An  eyepiece 
graticule  specifically  designed  fcjr  asbestcw 
fibt-r  counting.  It  consists  of  a  c:in.le  with  a 
projected  diameter  of  100+2  imi  (area  of 
about  ().(X)"85  mm-j  with  a  crosshair  having 
!i(  -marks  at  3-iim  intervals  in  one  di-ectioti 
and  "^  urn  in  the  orthogonal  di.-ec  tion.  There 
<irf  marks  around  the  peripherj  of  the  circ  le 
to  demonstrate  ihe  proper  sizes  and  shapes 
of  fil.'ers.  This  design  is  reproduc;ed  i:i  t-i^iire 
-'.  1  lie  disk  IS  piar  f.d  in  one  of  the 
niK  rosc.ope  eyepieces  so  that  the  d^sigfi  is 
>'.iperimp<ispd  on  the  field  :if  vu-w 
1  I    Historv 

Marly  sur\e\-s  to  deti--rrriiPe  ast>t..v'os 
f  Kposures  were  co.nduc  ted  usir.g  .inp;.ij>er 
I  Ouiits  of  !i)!h1  lius'  With  the  (  o.ir.ts 
expressed  as  million  piirtich:s  ppr  cubic  foot 
Ihe  Eln'ish  .^sl,(^stos  Research  Council 
r»'c  oiiitnendfyi  filter  mt-mbratie  coi:r.'iri^  -ii 
^'^^>^.  In  Kily  I9f>9.  rh.  Hiin-ji  of 
IJv  I  upationul  Sitefy  ,ind  Heaith  puhii-hi-d  .i 
filtiT  incmbrane  method  for  rrounting 
;islx'si.)s  fibers  ;n  the  L  n;:ed  St.ites.  I  :i.s 
method  was  refiped  l:\  MOSli  .ind  pchlished 
IS  P  &  C;AM  239.  On  May  2).  1'17  1 .  (KSI  lA 
spi'i  itlt'd  filter  membrane  sainphnt;  with 
phase  c:i>nirast  counting  for  evaluat!'):i  r>f 
.isTustos  exposures  at  work  sites  in  tiie 
l.'mied  .St.ites.  The  use  of  this  tv.t  hi:i',,:e  v%ds 
again  required  by  OSH.A  in  l^Hfi  Pha'-e 
c.oatiast  n^iir.ijsi  opv  has  continued  to  be  thf 
rtiethod  of  choice  for  the  me.isur(.me:it  .-I 
c>r  cupational  e\n'-i.-,i;re  to  asbesto.s. 

!  .'.  Principle 

.\:r  is  draw;)  through  .i  Mt.'H  ilu.r  lo 
•■  .iptiire  airborne  asbestos  fibers.  A  Wf^dgr 
shafied  portion  of  the  filter  is  reiuoveri. 
placed  on  a  glass  microscope  slide  and  made 
transparent.  A  measured  area  (field)  is 
viewed  by  PQM.  All  the  libers  meeting  a 
fit-fined  criteria  for  asbestos  are  counted  and 


considered  a  measure  of  the  airUjrne  asbc^stos 
lonc.entration. 

1.3  Advantagts  and  Disadvantages 

There  are  four  main  advar.tagi-.  ul  PCM 
over  other  methods: 

(1)  The  technique  is  specific  for  fibt:rs. 
Phase  c  ontrast  is  a  fiber  counting  technique 
which  excludes  non-fibrous  particles  from 
the  analysis. 

■  (2)  The  technique  is  ine\[»ensive  and  does 
not  require  specialized  knowledge  to  rarr, 
out  the  analysis  for  total  fiber  ro;ints 

(.*)  The  analysis  is  quirk  and  ran  be 
performed  on-site  for  rapid  detemiinaiioi:  of 
air  (:ont;ent rations  of  asbestos  fibers 

(4)  The  technique  has  continuity  with 
t:;sturical  epidemiologic:.)!  studies  so  that 
.-Estimates  of  expected  disease  rsn  be  inferred 
trciin  long-ferm  determinations  of  as|>estos 
••■►  j'ns'.ires. 

The  main  disarivantagp  of  K'M  .>  tUal  it 
does  not  positively  idcnlitv  asbestos  fibers. 
Other  fibers  which  arc  not  asbestos  may  be 
included  .n  the  couiil  ui/ess  differential 
counting  IS  performed  This  requires  a  great 
deal  of  expT'^nce  to  adequately  ri;ffcr>;.ti<i!e 
asbestos  tro~i  nori-dsbistos  fit^^rs   Positive 
idt-nlilication  of  ast>e.s!os  must  he  performed 
by  polarized  Iii;ht  rir  electron  microscopv 
tfi  hf.iques.  A  iiu-ther  disadvantage  of  PCM  is 
that  the  smallest  visible  fillers  are  about  (I  2 
um  in  dinmeter  while  tbi;  finest  asbcfslos 
fibers  m,.y  !)e  as  sniaii  as  0  02  jim  in 
dia;iu'»er  For  some  exposures.  siibst,uilia!i> 
more  fiU^rs  ni.i>  Ix-  present  than  are  d<  Mially 
'  i)i;n!e.ci. 

14   Workplas  e  hv;>osurv 

,\sbest')s  IS  used  by  the  i  >;:i  .t/uitinn 
if.dustr.'  in  such  produi  ts  a*;  shingi'  s.  n-,><)r 
rilr^s.  dsliestos  r  ement,  roofing  fells, 
irsrilatioti  and  acoustical  products  Non- 
'  onstruction  uses  im  lude  brakes,  ciutr  h 
f'if  mgs.  paper,  paints,  plas'ics,  and  fabrics. 
One  of  the  most  significant  exposures  in  the 
workplace  is  the  removal  and  encapsulation 
of  asbestos  in  sc  hnols,  public  buildings,  and 
homes.  Many  workers  have  Ihe  potential  to 
trt;  exposed  to  asbestos  during  these 
operations 

.About  95  '..  ot  the  asbestos  in  comni'tcial 
;ise  in  the  l.nited  States  is  c  hrvsotile. 
Crocidoliie  .ind  amosite  make  up  most  of  the 
rernainder   .Apthouhyllite  and  tremolile  or 
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actinolite  are  likely  to  be  encountered  as 
contaminants  in  various  industrial  products. 

1.5.  Physical  Properties 

Asbestos  fiber  possesses  a  high  tensile 
strength  along  its  axis,  is  chemically  inert. 
non-combustible,  and  heat  resistant.  It  has  a 
high  electrical  resistance  and  good  .sound 
absorbing  prop>erties.  It  can  be  weaved  into 
cables,  fabrics  or  other  textiles,  and  also 
matted  into  asbestos  papers,  felts,  or  mats. 

2.  Range  and  Detection  Limit 

2.1.  The  ideal  counting  range  on  the  Tiiter 
is  100  to  1.300  fibers/mm^.  With  a  Walton- 
Beckett  graticule  this  range  is  equivalent  to 
0.8  to  10  fibers/field.  Using  NIOSH  counting 
statistics,  a  count  of  0.8  fibers/field  would 
give  an  approximate  coefficient  of  variation 
(CV)  of  0.13. 

2.2.  The  detection  limit  for  this  method  is 
4.0  fibers  per  100  fields  or  5.5  fibers/mm^. 
This  was  determined  using  an  equation  to 
estimate  the  maximum  CV'  possible  at  a 
specific  conrentration  (95%  conTidente)  and 
a  Lower  Cont'd  Limit  of  zero.  TheCV  value 
was  then  used  to  determine  a  corresponding 
concentration  from  historical  CV  vs  fjl>>r 
relationships.  As  an  example: 

Lower  Control  Limit  (95%  Confidence)  = 

AC— 1.645(CV)(AC) 
Where: 
AC=Estimate  of  the  airborne  fiber 

concentration  (fibers/cc)  Setting  the 

Lower  Control  Liniit=0  and  solving  for 

CV: 
0=.^C— l.B45(CV)(AC) 
CV=0.61 

This  value  was  compared  with  CV  vs. 
count  curves.  The  count  at  which  CV  =  0.61 
for  Leidel-Busch  founting  statislits  or  for  an 
OSHA  Salt  Lake  Technical  Center  (OSHA- 
SLTC)  CV  curve  (see  Appendix  A  for  further 
information)  was  4.4  fibers  or  3.9  fibers  pu.' 
100  fields,  respectively.  Although  a  lowt-r 
detection  limit  of  4  fih'trs  per  100  finids  is 
supported  by  the  OSHA-SLTC  data,  Ixjih 
data  sets  support  the  4  5  fibi^rs  per  100  fields 
value. 

3.  Mulhod  Perfontvince — Prtti^inn  ij:u) 
Accuracy 

Precision  is  dependinit  upon  the  total 
number  of  fibers  <our>ted  and  ihe  unifomiilv 
of  the  fiber  disiributioii  on  the  filter.  ,-\ 
general  mle  is  to  count  at  If.ist  20  and  :-.»)l 
mon!  than  100  fields  Tht-  touni  is 
disc:onlinui'd  when  100  fibers  aro  (.oun'u'i!. 
provided  that  20  fields  havu  iilrc.tdv  h.fti 
counted.  Counting  rr.ori'  than  ItH)  filv^rs 
results  in  only  a  sm.il!  gain  in  prei  isiosi.  .\s 
the  total  ( ouni  drops  below  10  fillers,  .id 
accelerated  loss  of  precision  is  noted. 

Al  this  time,  ihore  is  no  known  nn-ihuii  to 
determine  the  absolute  .u  (  ur.icy  of  the 
asbestos  .malysis.  Kesiills  of  sainpli-s 
prepared  through  the  Profirifnc  y  Analytii.il 
Testing  (PAT)  Progra.-n  .ind  uiialy/ed  by  the 
OSMA-.SLTC  showed  no  ;,igiufi(  aiil  bias 
when  I  oinjiared  to  PA  1"  reference  v.iKfcs.  I'in' 
P.^T  sail. pies  were  final>zed  from  I'lHT  to 
1989  lN=3fi)  and  the  <  oik  •■ntraticjo  r,iane  \s.!s 
from  120  to  1  ..100  fiUrs/iniii-. 

V  Interferences 

Fibrous  substanc<'s,  if  pri":ent,  i'r.iiy 
interfere  wi'h  asbestos  an.^lvs-s. 


Some  common  fibers  are: 

fiberglass  perliie  veins 

anhydrite  plant  fi- 
bers 

gypsum  some  synthetic  fibers 

membrane  structures  sponge  spicules  and 

diatoms 

microorganisms  wolhistonile 

The  usi  of  electron  mitrosi  opy  or  optical 
tests  such  as  polarized  light,  and  dispersion 
staining  may  be  used  to  differentiate  Ihesr- 
materials  from  asbestos  when  iie(  essarv. 

5.  Sampling 
5.1.  Equipment 

5.1.1.  Semple  assembly  (The  assembly  is 
shown  in  Figure  3).  Conductive  filter  holder 
consisting  of  a  25-mm  diameter,  3-piei.e 
lassette  hev[ng  a  50-mm  long  elertrii^aily 
ronductive  extension  cowl.  Backup  pad.  2.>- 
mm,  cellulose.  Membrane  filler,  mixed- 
(ellulose  ester  (MCE),  25-mm.  plain,  wh'.w. 
0.8-  to  1.2-tim  pore  size. 

Notes: 

(a)  DO  NOT  RE-L'SE  CASSEITES. 

fb)  Fully  Conductive  cassettes  are  reqiiired  to 
reduoe  fiber  loss  to  the  sides  of  the 
cassette  due  to  electrostatic  attraction. 

(i  )  Pun;hase  filters  which  have  been  seiiM  ted 
by  the  manufacturer  for  asbe.stos 
counting  or  analyze  representative  fillers 
for  fiber  background  before  use.  Discard 
the  filter  lot  if  more  than  4  fibers.'! 00 
fields  are  found. 

Id)  To  decrease  the  possibility  of 

contamination,  the  sampling  svstem 
(fiitep-backup  pad-cassette)  for  asbestos 
is  usually  preassembled  by  the 
manufacturer. 

5.1.2.  del  bands  for  .sealing  cassettes. 
.5  7.3.  Stmpling  pump. 

Each  pump  must  be  a  battery  operated, 
sflf-<.onlalned  unit  small  enough  to  be  placed 
on  the  monitored  employee  and  not  interfere 
with  the  work  being  performed.  The  pump 
must  be  ctpable  of  sampling  at  2.5  liters  per 
minute  (L/min)  for  the  required  sampling 
time. 

a. 1.4.  Flexible  tiibing,  ti-mni  bijre. 

."i.  J  5.  Ptimp  calibration. 

Sl.ipw.-ili  h  and  bubble  lubi?/liijrette  or 
i'li>(  tronic  meter. 

5  2.  .Sampling  Procedure 

S  2  I.  .Sfjl  the  point  where  the  b.ise  and 
I  o\\  I  of  e,|c  h  I  .issette  ini-ot  (sti*  !•  i;Ji:rc  ?,)  \\  ith 
i>  g*'!  huiifi  or  l.ipe. 

.''>  2  2.  C^harge  the  pi;ii;))s  t  o;:-!;>!!ti'!v  before 
tii'gir.iiiDi;, 

.T.^.J.  CciiniM  t  (Nii  h  pump  to  .i  i.„libration 
c  ,^s^^'t!^'  \vilh  an  a])j)ri)priate  jeiii;tli  ol  fi-m:!! 
!>oie  ]i!.i'.t|i:  tubing.  Do  not  use  luer 
1  or.riet  toi^ — the  type  of  tassftte  spei  ifled 
;ibo\c  h.is,buijt-in  ada])tors, 

5  £.-4.  S»lir(  t  an  appropriati^  flow  r.slr  for 
the  situ.i'itin  beiii"  iiKiiiitored,  The  s,Tnipliiij^ 
flo>v  r.ite  must  [»•  between  0..5  ainl  5.0  l.iiiiii 
for  |ierso:wil  sampling  and  is  < onimrmlv  set 
between  1  iuid  2  l./i)iin.  .Mwavs  i  boose  a 
flow  rare  th.it  will  not  [iroduc  e  nvi  tlo.uli.'d 
filters.        • 

■i.^.5.  (jilibratc  ea*.  h  sanipiin;;  pump  be/ore 
ami  after  rampling  with  a  lalibratjon  (a^sette 
in-line  (N'Cte:  Tliis  calibration  ( .issetle  s!;o,iId 
Im"  from  l!li>  same  lot  of  <  :isselles  usei!  for 


sampling).  Use  a  primary  standard  (e.g. 
bubble  burette)  to  calibrate  each  pump.  If 
possible,  calibrate  at  the  sampling  site. 

Note:  If  sampling  site  calibration  is  not 
possible,  environmental  infiuences  may 
affet:t  the  fiow  rate.  The  extent  is  dependent 
on  the  type  of  pump  used.  Consult  with  the 
pump  manufacturer  to  determine 
.dependence  on  environmental  influences. -If 
the  pump  is  affe(  ted  by  temperature  and 
pressure  changes,  use  the  formula  in 
Appendix  B  to  calf  ulato  the  actual  flow  rate. 

5.2.0.  Connect  each  pump  to  the  base  of 
each  sampling  cassette  with  flexible  tubing. 
Remove  the  end  cap.  of  each  cassette  and  take 
each  air  sample  open. face.  Assure  that  eac  h 
sample  cassette  is  held  open  side  down  in 
the  employee's  breathing  zone  during 
sampling.  The  distance  from  the  nose/mouth 
of  the  employee  to  the  i  assette  should  be 
dbout  10  crn,  Se(  ure  the  (  assette  on  the  collar 
or  lapel  of  the  employee  using  spring  <  lips 
or  other  similar  devices. 

.5.2.7.  A  suggested  minimum  air  volume 
when  sampling  to  determine  TWA 
compliance  is  25  L.  For  Excursion  Limit  (30 
min  sampling  time)  evaluations,  a  minimum 
air  volume  of  48  L  is  recommended. ' 

.5.2.8.  The  most  significant  problem  when 
sampling  for  asbestos  is  ovnerloading  the  filter 
with  non-asbestos  dust.  Suggested  maximum 
air  sample  volumes  for  specific.environments 
are: 


Environment 

Air  Vol.  (L) 

Asbestos  removal  oper- 
ations (visible  dust). 

Astjestos  removal  oper- 
ations (little  dust). 

Office  environments  

100. 
240. 
400  to  2  400 

CAL'TIOS:  Do  not  overload  the  filter  with 
dust.  High  levels  of  non-fibrous  dust  particles 
may  obscure  fibers  on  the  filter  and  lower  the 
I  ount  or  make  lounting  impossible.  If  more 
than  about  25  to  30%  of  the  field  area  is 
obscured  with  dust,  the  result  may  be  biased 
low.  Smaller  air  volumes  may  be  necessary 
when  there  is  ex<essive  non-asbestos  dust  in 
the  air. 

While  sampling,  olisrrve  the  filter  with  a  " 
sMiiill  flashlight,  if  there  is  a  visible  layer  of 
dust  oil  the  filter,  stop  sampling,  remove  ami 
seal  the  <  assette.  and  replace  with  a  new 
sampling  assembly.  The  total  dust  loading 
should  not  ex( ced  1  mg. 

•'5. 2..').  Blank  samples  are  used  to  determine 
it  any  i  oiitamiiialioii  has  ex  curred  ouring 
sample  handling.  Prepare  two  oianKS  for  thi- 
first  1  to  _'0  siimples.  For  sets  containing 
greater  than  20  samples,  prepare  blanks  as 
10%  o(  the  samples.  Handle  blank  samples 
in  the  same  manner  us  air  samples  with  one 
exception:  Do  not  draw  any  air  through  the 
blank  samples.  Open  the  blank  (  assette  in  the 
pine  <i  wlieii!  the  sample  cassettes  are 
iiioiinti'd  on  the  employee.  Hold  it  open  lor 
about  30  sec  onds.  (;iose  and  seal  the'c.asselte    . 
nppropri.ileiy.  Store  blank-s  fur  shipment  with 
the  sa!r,[)le  (.asseltes. 

."  2.10.  Imniedialt'ly  after  sampling,  i  love 
.ind  seal  each  cassette  with  the  base  and 
plastic  plugs.  Do  not  tou(  h  or  puncture  the 
filter  membrane  as  this  will  invalidate  the 
analvsis. 
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5.2.7 1.  Attach  a  seal  (OSHA-21  or 
equivalent)  around  each  cassette  in  such  a 
way  as  to  secure  the  end  cap  plug  and  base 
plug.  Tape  the  ends  of  the  seal  together  since 
the  seal  is  not  long  enough  to  be  wrapped 
e4-id-to-end.  Also  wrap  tape  su-Dund  the 
cassette  at  each  jomt.to  keep  the  seal  jecure 
5  3  Sample  Shipment 

5  ?  '.  Send  ih?  s.imples  to  rhe  iaborator>- 
"    with  paperwork  requesting  asbe?tos  ar.a'vsis 
L'.sr  any  kr.c.vn  fibrous  interferences  preser.t 
during  san^.pli.i^  an  the  paperwork.  AUo. 
note  "be  workplace  operStionfs)  sampled 

5  3  .'  Secure  ind  handle  the  samples  in 
iuch  thit  they  t*iU  not  rattle  dar:ng  shipn-.er.t 
nor  be  exposed  to  stattc  electrxity  Do  not 
■Jliip  samples  tn  ijxpanded  polystjTer.e.  . 
pe.inuts,  vonr.ic'j'.tte.  paper  ihreds.  or 
exceijior  Tape  sirnpie  cassettes  ro  sheet 
bubbles  and  place  tn  a  container  that  wi'.I 
cushion  'he  samples  without  ratrling 

S  J  )  To  ivctJ  the  possibility  3f  sampia 
■C:)nram:na"ion,  always  ship  bulk  s.amples  :n 
3-ip.irate  rnj'.'.cng  con'-*'.a<^rs 

.   6-Antz'ysii 

5  I   Si'.e'y  ?r^;juf;or.>  _  . 

*?  I  1.  Azitom  r.s  J.ifrerfe'y  uam.-r.ible  and 
precau'sons  must  be  taken  not  to  igr.ite  it. 
Ai.0  d  using  large  containers  or  quantities  of 
aw:cr.e  Transt'sr  the  solvent  in  a  ventilated 
1 3bora'o.->'  hood  Oo  not  use  acetone  near  any 
op^n  ;la:r.9  For  generation  of  acetone  vapor, 
use  i  >park  free  heat  source 

5  :,i  Any  asbestos  spills  should  be 

c  eaned  up  •.mmedtately  to  prevent  dispsr sal 
of  fibers.  Prudence  should  be  exercised  to 
avoid  contamination  of  laboratory  faciiiues 
or  exposure  of  personnel  to  asbestos. 
Ajbesros  spiiis  should  be  cleaned  up  with 
<v-;t  methods  and/or  a  High  Efficiency 
Pirticulate-A[r(HEPA)  filtered  vacuum. 

C.MITIOS:  Oo  not  xi'iB  a  vacuum  without  • 
a  HEPA  filter — It  vaJI  disperse  tine  asbestos 
fibers  in  fhe  atr. 

6  2  Equipm.sr.t 

8  2.1.  Phase  contrast  microscope  wi^h 
.  bi.-ocular  or  trinocular  head. 

6  2  2.  Widefield  or  Huygenian  lOX 
eyepieces  JXOTE:  The  eyepiece  containi.-.^ 
the  jraticale  must  be  a  focusing  eyepiece. 
Use  a  tO.K  phase  objective  with  a  num.ericat 
aperture  of  0.65  to  0.75). 

6.2  3.  Kohler  illumination  [if  possible)  with 
green  or  blue  filter. 

6  2  4.  Walton -Beckett  Graticule,  type  0-22 
w  ith  100  t2  tim  projected  diameter. 

6 2.5  Mechanical  stage.  A  rotating 
mechanical  stage  is  convenient  for  use  w  ith 
polarized  light. 

5  2  6.  Phase  telescope. 

8  2-7.  Stage  micrometer  with  0  01 -mm 
subdivisions. 

6  2.9.  Phase-shitli  t-st  slide,  mark  (I 

I  Available  from  PTR  optics  Ltd..  and  also 
McCrone). 

6.2.9.  Precleaned  glass  slides,  25  mm  X  75 
mm.  One  end  can  be  frosted  for  convenience 
m  writing  sample  numbers,  etc..  or  paste-Dn 
labels  cSin  be  used. 

5  2.10.  Cover  glass  »1  *U. 

6  2.11.  Scalpel  (#10,  curved  blade). 
6.2.12.  Fine  tipped  forceps. 

6  2.13.  Aluminum  block  for  clearing  tllter 
(*ee  Appendix  D  and  Figure  4). 


6  2.14.  Automatic  adjustable  pipette  100- 
to  500-hL. 

6  2  ;S  Micropipette,  5  fiL. 

6.3.  Reagents 

63  1  .Acetone  (HPLC grade) 

6  3  2  Triacetin  (glycerol  triacetate! 

f  3.3  Lacquer  or  nail  polish. 

6  4  Standard  Preparation 

A  way  to  prepare  standard  asbestos 
samples  of  known  concentration  has  not  be^n 
developed  It  is  possible  to  prepare  replicate 
sa.T,ples  of  nearly  equal  concenu^tion.  This 
l-.as  ^Deen  performed  through  the  PAT 
program  These  asbestos  samples  are 
distribu'ed  by  rhe  AIH.A  to  parric-.pat.r.g 
laboratories. 

Since  only  about  one-fourth  of  a  25-mrr. 
sample  .membrar.e  is  required  for  an  aibistos 
count,  iry  PAT  sample  can  serve  as  a 
-Standard"  for  replicate  counting. 

6.5  Sample  Mounting 

.\ote:  See  Safety  Precautions  i.T  SeC.lo.T  5.1 
befo-e  proceeding.  The  ob)ective  is  'o 
prod-ce  samples  with  a  smooth  (non-grau-iv) 
bac<<.g.-ound  m  a  m.edium  with  a  refrac'ive 
mdex  of  approximately  1.46.  The  technique 
belcw  collapses  the  filter  for  easier  focusitt' 
a.id  produces  permanent  m.ounts  which  are 
useful  for  quality  control  and  interlaborator/ 
corr.pariioa 

An  a!um,ipa.m  block  or  sim.ilar  de-.  icj  ;> 
req-iired  for  sample  preparation. 

0.5  1  Heat  the  aluminum  block  to  about 
70^C.  The  hot  block  should  not  be  used  on 
ar.y  surface  that  can  be  damaged  by  either  "he 
heat  or  from  exposure  to  acetone. 

6o  2  Ensu.-e  that  the  glass  slides  and  zo\  er 
glasses  are  free  of  dust  and  fibers. 

6  3  3.  Remove  the  top  plug  to  prevent  a 
vaci: um  when  the  cassette  :s  opened.  Clean 
the  outside  of  the  cassette  if  necessar>-.  Cut 
the  seal  and/sr  tape  on  the  cassette  with  a 
razor  blade.  Very  carefully  separate  the  base 
from,  the  extension  cowl,  leaving  the  filter 
acd  backup  pad  in  the  base. 

6  5  4,  With  a  rocking  motion  cut  a 
triangular  wedge  from  the  filter  using  the 
scalpel.  This  wedge  should  be  one-sixth  to 
one-fourth  of  the  filter.  Grasp  the  filter  wedge 
with  the  forceps  on  the  perimeter  of  the  filler 
which  was  clamped  between  the  cassette 
pieces  DO  NOT  TOUCH  the  filter  with  yoar 
finger.  Place  the  filter  on  the  glass  slide 
sam.pie  side  up.  Static  electricity  will  usually 
keep  the  filter  on  the  slide  until  it  is  clea.'^d 

6  5.5.  Place  the  tip  of  the  micropipette 
containing  about  200  jiL  acetone  into  the 
alum.mum  block.  Insert  the  glass  slide  into 
the  receiving  slot  in  the  aluminum  block 
Iniect  the  acetone  into  the  block  with  slow. 
steady  pressure  on  the  plunger  while  holding 
the  pipette  firmly  in  place.  Wait  3  to  5 
seconds  for  the  filter  to  clear,  then  remov  e 
the  pipette  and  slide  from  the  alum.inum 
block. 

6.5.S.  Immediately  (less  than  30  seconds) 
place  2.5  to  3.5  jtL  of  triacetin  on  the  filter 
(NOTE:  Waiting  longer  than  30  seconds  will 
result  in  increased  index  of  refraction  and 
decreased  contrast  between  the  fibers  and  the 
preparation.  This  may  also  lead  to  separation 
of  the  cover  slip  from  the  slide). 

6.3.7.  Lower  a  cover  slip  gently  onto  the 
filter  at  a  slight  angle  to  reduce  the 
possibility  of  forming  air  bubbles.  If  more 


than  30  seconds  have  elapsed  between 
acetone  exposure  and  triacetin  application, 
glue  the  edges  of  the  cover  slip  to  the  slide 
w  ith  lacquer  or  nail  polish. 

6  5  S  If  clearing  is  slow,  warm  the  slide  for 
15  min  on  a  hot  plate  having  a  surface 
tempera'ure  of  about  50"^  to  hasten  clearing. 
The  top  of  the  hot  block  can  be  used  if  the 
;'ide  is  not  heated  too  long 

5  5  9  Coun'ing  may  proceed  immediately 
ifer  cleaririJ  ar.d  mounti-.g  are  complet-jd. 
5  5.  Sample  .*.r.i'.ys:5 

C-rrple'ely  align  'he  mic-oscope  according 
•o  'he  -manutactur^rs  instructions.  Then, 
slign  the  microscope  using  the  followmg 
g'nera!  alignment  routine  at  the  beginair.^  jf 
every  counting  sess'o?.  ir.d  more  aren  .f 
necessary. 

€'5:   AHgn.T.en* 

: :;  Clean  all  cpcicii  surfaces.  Ever,  asma.l 
amount  at  dirt  cart  iij.nificar.il v  degrade  the 
image. 

! -)  ?5c-sh  f>;-i  h-;  obec-    e  on  a  5i,T.pie 

(3)  Close  dawn  the  field  ir  >  so  that  :t  I's 
.isihie  in  the  fielJ  of  view.  Focus  'j.e  image 
3f  the  irii  with  the  ccnder.ser  focus.  Center 
:r  e  image  of  the  irls  in  the  field  of  •.  lew 

;4)  Install  the  phase  ^eiescope  and  focus  dh 
'he  phase  rings.  Cr.ticiliy  cen'er  the  r  ngs 
Misalignm.ent  of  the  rings  results  m 
astigma'ism  which  will  degrade  the  i.mage 

(5)  Place  the  phase-shif*  'est  slide  on  the 
microscope  stcge  and  focus  on  the  lines.  The 
analyst  m.ust  see  line  set  3  and  should  see  at 
least  parts  of  4  a.^d  5  but.  not  see  line  set  6 
or  6.  A  microscope/microscopist  combination 
which  does  not  pass  ''^is  *es(  may  not  be 
used. 

3  6.2  Counting  F-.be.'s 

(:)  Place  the  preparsd  sa.mple  slide  on  the 
mechanical  stage  of  the  microscope.  Position 
the  center  of  the  wedge  under  the  object,  le 
lens  and  focus  upon  the  sample 

f-)  Start  counting  from  one  end  of  the 
i^edge  and  progress  along  a  radial  line  to  the 
other  end  (count  in  either  direction  from 
perimeter  to  wedge  tip).  Select  fields 
randomly,  without  looking  into  the 
eyepieces,  by  sl.ghtly  advancing  the  slide  m 
one  direction  with  the  mechanical  stage 
control. 

(3)  Conti.nuaily  scan  over  a  range  of  focal 
planes  'generally  the  upper  10  to  15  jira  of 
t.-.e  filter  s-jrface)  with  the  fine  focus  control 
during  each  field  count.  Spend  at  least  5  'o 
15  seconds  per  field. 

^4)  Most  samples  will  contain  asbestos 
fibers  w  i:h  fiber  diameters  less  than  l  (ira 
Look  carefully  fsr  faint  fiber  images.  The 
sm.a'l  diameter  fibers  will  be  very  hard  to  see 
However,  they  are  an  important  contribution 
to  the  total  count. 

(5)  Count  only  fibers  equal  to  or  longer 
than  5  (im.  Measure  the  length  of  cun  ed 
fibers  along  the  curve. 

(6)  Count  fibers  which  have  a  length  to 
width  ratio  of  3:1  or  greater. 

(7)  Count  all  the  fibers  in  at  least  20  fields. 
Continue  counting  until  either  100  fibers  are 
counted  or  100  fields  have  been  viewed: 
whichever  occurs  first.  Count  all  the  fibers  in 
the  final  field. 

(8)  Fibers  lying  entirely  within  the 
boundar>'  of  the  Walton-Beckett  graticule 


41143    Federal  Register  /  Vol.  59.  No.  153  /  Wednesday.  August  10.  1994  /  Rules  and  Regulations 


field  shall  receive  a  count  of  1.  Fibers 
crossing  the  boundary  once,  having  one  end 
within  the  circle  shall  receive  a  count  of  V2. 
Do  not  count  any  Ober  that  crosses  the 
graticule  boundary  more  than  once.  Reject 
and  do  not  count  any  other  fibers  even 
though  they  may  be  Visible  outside  the 
graticule  area.  If  a  fiber  touches  the  circle,  it 
is  considered  to  cross  the  line. 

(9)  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  clearly 
identified  and  each  individual  fiber  is  clearly 
not  connected  to  another  counted  fiber.  See 
Figure  2  for  counting  conventions. 

(10)  Record  the  number  of  fibers  in  each 
field  in  a  consistent  way  such  that  filter  non- 
unifonmity  can  be  assessed. 

(n)  Regularly  chack  pha.se  ring  alignment 

(12)  When  an  agglomerate  (mass  of 
material)  covers  more  than  25%  of  the  fiel.i 
of  view,  reject  the  field  tnd  select  another. 
Do  not  include  it  in  the  number  of  fields 
counted. 

(13)  Perform  a  "blind  recount"  of  1  in 
every  10  filter  wedges  (slides).  Re-label  the 
slides  using  a  person  other  than  the  original 
counter. 

6.7.  Fiber  Identification 

As  previously  mentioned  in  Section  1.3.. 
PCM  does  not  provide  positive  confirmation 
of  asbestos  fibers.  Alternate  differential 
counting  techniques  should  be  used  if 
discrimination  is  desirable.  Differential 
counting  may  include  primary 
disprimination  based  on  morphology. 
BOlarized  light  analysis  of  fibers,  or 
.-'inodification  of  PCM  data  by  Scanning 
^Electron  or  Transmission  Electron 
/^Microscopy. 
/  A  great  deal  of  experience  is  required  to 

routinely  and  correctly  perform  differential 
counting.  It  is  discouraged  unless  it  is  legally 
necessary.  Then,  only  if  a  fiber  is  obviously 
not  asbestos  should  it  be  excluded  from  the 
count.  Further  discussion  of  this  technique 
can  be  found  in  reference  8.10. 

If  there  is  a  question  whether  a  fiber  is 
asbestos  or  not,  follow  the  rule: 

"WHEN  L\  DOUBT,  COUNT."      - 

6.8  Analytical  Recommendations — Quality 
Control  System 

6:8.1.  All  indivtduals  performing  asbestos 
analysis  must  have  takyn  the  NIOSH  course 
for  sampling  and  evaluating  airborne  asbestos 
or  an  equivalsnt  course. 

6  fl  2.  Each  labordfory  engaged  in  asbestos 
cour.ung  shall  s:;t  up  a  slide  irhd-ng 


V.hlTO- 

.•'.(?;=:|'^v.,';r  Trirnaff.'}  ?'rhorro  fiber- 

concLTitrcticn 
Ar..=hit;her  esfifrslog  a'r'>-  rrif!  fiber 

ronri'ntniicn 
.^(\^-^'.■<^rn'^r'  of  the  fwn  concentration 

('\,;.-(.\'  far  thf>  uv:^3';  cfihe  two 
f  onren'.ration  pstimates 
If  a  j^air  of  counts  are  rejected  by  thn 
I  .-itf  rifiii  then,  fiXQurJ  the  rest  of  the  fllti^is 


arrangement  with  at  least  two  ether 
laboratories  in  order  to  comjjare  performance 
and  eliminate  inbreeding  of  error.  The  slide 
exchange  occurs  at  least  semiannually.  The 
round  robin  results  shall  be  posted  where  all 
analysts  cnn  \iew  indlv:dj."il  an-ilyst's 
results. 

6.P  3.  Erich  laboratory  ensagsd  m  asbestos 
counting  shall  participate  in  the  P'oTxiency 
Analyticr.1  Testing  Prog.'XiTn.  the  Ashystos 
Analyst  Registry  or  eqii;v;>le.".t. 

6  S.-i.  Eo'.h  analyst  sh.:;!  select  and  count 
prty.a.^-'i  sudcs  frcm  .n  "slide  ba.^k".  These 
are  quality  assurance  counts.  The  siids  bank 
shiili  l.e  prepared  usir.g  ur.i'ormly  riistributed 
samples  t.i<cn  f.om  ihe  -Aorkload.  r;f;er 
dci!!-'.';C3  .'ihoi.ld  cover  tns  entire  r^ivg^ 
rou'ii-^fcly  annlyzed  by  the  laborafcry.  These 
slides  a-^  cour.ied  b.ind  by  ail  counters  to 
estahi  ih'  an  original  sta.idard  deviation.  This 
historical  distribution  is  compared  wiih  the 
quniity  36sura:.c8  counts.  A  counter  must 
have  95%  cf  all  qnai.ty  control  samples 
counted  within  t.nree  standard  deviations  of 
thohi.storiccl  tTiean.  This  count  is  then 
integrated  into  a  new  hi.storicai  mean  and 
standa.-d  deviation  for  the  siide. 

The  analyses  dene  by  the  ccunters  to 
establish  the  slide  bank  m.^y  be  u.sed  for  an 
interi.Ti  quality  control  program  if  the  data 
are  treated  in  a  proper  .;ta?;stical  fashion. 

7.  Calculations 

7.1.  Calculate  the  estimated  airbom-s 
asbestos  fiber  concentration  on  the  filter 
sample  vising  the  following  formula: 


AC  = 


kFL 


BFB 
BFL 


xECA 


lOOOxFRxTxMFA 

where: 

AC=AirhDme  fiber  concentration 

FB=TDta|  number  of  fibers  greater  than  5  nia 

counted 
FL=Total  number  of  fields  counted  on  the 

filter 
BFB=TotBl  number  of  fibers- greater  than  5 

(im  counted  in  the  blank 
BFL=Totel  number  of  fields  counted  on  the 

blank 
ECA-EfectivR  collecting  area  of  filter  (385 

min'  nominal  for  a  25-mm  filler.) 
FR=Pump  flow  rate  (Lymin) 
MFA=Mk;roscope  count  field  area  (mm^). 

This  is  0  r0785  mm^  for  a  Walton- 

El«T.i*Htt  C.-atic  iile 


'AC, - 


JAC 


in  t!ie  SM  jmittt'd  set.  Apply  the  tost  anr.  reject 
•iny  othcj  pairs  hi'.ing  the  test  Rcjocficn 
shall  inchide  a  memo  to  the  ir.dustrial 
hygienist  .^taHng  th-it  the  sainple  failed  a 
s;at;5tif.<il  test  for  honioo-infiiiy  and  the  tree 
air  cor.ca^itration  may  Ije  significintly 
different  ihan  the  reported  vahn;. 

7.4  Fepdrling  Results 

Rf:port;rcsults  to  the  industrial  hygienisl  as 
fihtrs/t  c.U«.«  two  sigr.ifii.ant  figure?.  If 


T=Sample  collection  time  (min) 
1 ,0OO=Conversion  of  L  to  cc 

Nole;  The  collection  area  of  a  filter  is 
seldom  equaf  to  385  miji'.  h  is  appropriate 
for  laboratories  to  routinely  monitor  the  ex.^rt 
diameter. using  an  inside  micrometer.  The 
collection  area  is  calculated  according  to  fb" 
formula: 

Area=x(d/2/'' 

7  2.  Shnrt-Cut  Calculaiion 

Since  a  given  analyst  always  has  the  s;imt? 
itt'erpupillary  distance,  the  number  of  fields 
per  filter  for  a  pa-'ticular  aiialyst  will  remain 
copsijnt  for  a  given  size  filter.  The  field  size? 
for  that  analyst  is  constant  (i.e.  the  analyst  is 
usiiiR  an  assigned  mic-oscope  and  is  not 
chp.T,-iing  the  reticle). 

For  example,  if  the  exposed  area  of  the 
filter  is  always  3H5  mm^  and  the  size  of  IhH 
field  is  always  0.007Sa  mm^^  the  numtercf 
fields  per  filter  will  always  be  49.000.  In 
addition  it  is  necessary  to  convert  lifers,  of  air 
to  cc.  These  three  constants  can  then  be 
combined  such  that  ECA/(1.000xMFA)=49. 
The  prfvious  equation  simplifies  to: 


rFB 


AC  =  ^ 


FL 


/'BFB 
BFL 


x49 


FRxT 

7.3.  Recount  Calculations 

As  mentioned  in  step  13  of  Section  6.6.2., 
a  "blind  recount"  of  10%  of  the  slides  is 
performed.  In  all  cases,  differences  will  be 
observed  between  the  first  and  second  counts 
of  the  same  filter  wedge.  Most  of  these 
differences  will  be  due  to  chance  aioDe,  that 
is,  due  to  the  random  variability  (precision) 
of  the  count  method.  Statistical  recount 
criteria  enables  one  to  decide  whether 
observed  differences  can  be  explained  due  to 
chance  alone  or  are  probably  due  to 
systematic  differences  between  analysts^ 
microscopes,  or  other  biasing  factors. 

The  following  recount  criterioa  is  for  a  pair 
of  counts  that  estimate  AC  in  fibers/cc.  The 
criterion  is  given  at  the  type-I  error  level. 
•That  is,  there  is  5%  maximum  risk  that  we 
will  reject  a  pair  of  counts  for  the  reason  that 
one  might  be  biased,  when  the  large  observer 
difference  is  really  due  to  chance. 

Reject  a  pair  of  founts  if: 


H>2.7Sx(^;AC„JxCV,„ 


multiple  analyses  an:  perfonned  on  a  ssmplr 
an  av(>r3ge  of  the  results  is  to  be  reported 
unless  n:iv  of  the  n'sull'  r;tn  lie  rejected  f(jr 
cause. 
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8.1.  Drresen.  W.C..  et  a!.,  D.S.  Public 
Uvu'th  Service:  A  Study  of  Asbestosis  in  the 
Ashi'<,tos  Textile  Industry  (Public  Health 
Bulletin  No.  241),  U.S.  Treasury  Depi.. 
Wash ir,;-! on.  DC.  1938. 


Federal  Register  /  Voh  59. 


8.2.  Asbestos  Research  Council:  The 
Measurement  of  Airborne  Asbestos  Dust  by 
the  Membrane  Filter  Method  (Technical 
Note),  Asbestos  Research  Counci!.  Rockd.aN 
Lancashire.  Great  Britain.  1969. 

8.3.  Bayer.  S.G..  Zumwalde.  R.D..  Brown. 

T=A.,  Equipment  and  Procedure  for  .Vfounf/n 

Millipore  Filters  and  Counting  Asbestos         " 

Fibers  by  Phase  Contrast  Microscopy.  Bureau 

o£ Occupational  Health.  U.S.  Dept.  of  Hea'^h 

Education  and  Welfare.  Cincinnati  CH 
1969. 

8.4.  Xi'OSH Manual  of  Anah-tical  Mp-'tj'^s 
2nd  ed.,  Vol.  1  [DHEW7NIOSH  Pub.  No.  77- ' 
157-A).  National  Institute  for  Occupational 
Safety  and  Health.  Cincinnati.  OH.  1977  no 
239-1—239-21. 

8.5.  Asbestos.  Code  of  Federal  Resi;la^  o-s 
29  CFR  1910.1001.  1971. 

8.6.  Occupational  Exposure  to  Asbestos 
Tremolite.  Anthophyllite.  and  Actiriohte. 
Fmal  Rule.  Federal  Register  511 19  [20  lur.p 
1986).  pp.  22612-22790. 

8.7.  Asbestos.  Tremolite.  AnthopkvUite. 
and  Actinolite.  Code  of  Federal  ReBula'io"  j 
1910.1001.  1988.  pp.  711-752. 

8.8.  Criteria  for  a  Recommended 
Standard^Occupational  Exposure  to 
Asbestos  (DHEW7NI0SH  Piib.  No.  HSM  72- 
10267),  National  Institute  for  Occupational 
Safety  and  Health.  NIOSH.  Cincinnati  OH 
1972.  pp.  III-l— ni-24. 

8.9.  Lerdel.  N.A..  Bayer.  S.G..  Zumwalde. 
R.D..  Busch,  K.A.,  USPHS/NIOSH Membrar^ 
Filter  Method  for  Evaluating  Airborne 
Asbestos  Fibers  [DHEW/NIOSH  Pub.  No.  7»- 
127).  National  Institute  for  Occupational 
Safety  and  Health,  Cincinnati,  OH.  1979. 

8.10.  Dixon,  W.C.  Applications  of  Optical 
Microscopy  in  Analysis  of  Asbestos  and 
Quartz.  Analytical  Techniques  in 
Occupational  Health  Chemistry,  edited  bv 
D.D.  Dollberg  and  A.W.  Verstuyft.  Wash  ' 
D.C.:  American  Chemical  Society,  (ACS 
S>Tnposium  Series  120)  1980.  pp.  13-41 

Quality  Control 

The  OSHA  asbestos  regulations  require 
each  laboratory  to  establish  a  quality  control 
program.  The  following  is  presented  as  an 
example  of  how  the  OSHA-SLTC 
constructed  its  internal  CV  curve  as  part  of 
meeting  this  requirement.  Data  for  the  CV 
curve  shown  below  is  from  395  samples 
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collected  during  OSHA  compliance 
inspections  and  analyzed  from  October  1930 
through  April  :986. 

Each  sa.T.pie  was  counted  by  2  to  5 
d;;:erent  counters  independently  of  one 
ar.Jth°r.  The  standard  deviation  and  the  CV 
sut.stx  ivas  calculated  for  each  sample.  This 
-2td  was  :hen  plotted  on  a  graph  of  CV  vs. 
fibers,  rr.m-.  A  least  squares  regression  v/as 
per-ormed  using  'he  following  equation 
CV=a.T-;lo§,  fA'log  .  fxD^+Bflog,  ,!k]]-^C] 
'.vhere: 
x=the  number  of  Ilbers/rr.m- 

Application  of  least  squares  gave- 
A=0. 182205 
8=0973343 
C=0. 3:7499 

L's;ng  these  values,  the  equation  becomes. 
CV=3ntilog    in  182205(log,„(x))2 

-0  973345ilog,„(x))+0.327499] 
Sa.T.pI;r.§  Pump  Flow  Rate  Corrections 

This  correction  is  used  if  a  difference 
greater  than  5%  in  ambient  temperature  and/ 
or  pressure  is  noted  between  calibration  and 
sampling  sites  and  the  pump  does  not 
compensate  tor  the  differences. 


Q-.=Q.aiX. 


(p  ] 

" 

4  > 

y 

Where: 

(l,...=ac?ual  flow  rate 

Q,,:=cal:brated  f.ow  rate  (if  a  rotameter  was 

used,  the  rotameter  value) 
P.ii=uncorrected  air  pressure  at  calibration 
Pjc>=uncorrected  air  pressure  at  samplingsite 
T„=temperature  at  sampling  site  (K) 
T....=tem.perature  at  calibration  (K) 

IValton-Beckett  Graticule 

When  ordering  the  Graticule  for  asbestos 
counting,  specify  the  exact  disc  diameter 
needed  to  fit  the  ocular  of  the  microscope 
and  the  diameter  (mm)  of  the  circular 
counting  area.  Instructions  for  measuring  the 
dimensions  necessary  are  listed: 

(1)  Insert  any  available  graticule  into  the 
focusing  eyepiece  and  focus  so  that  the 
graticule  lines  are  sharp  and  clear. 

(2)  Align  the  microscope. 


[Z]  Place  a  stage  micrometer  on  the 
microscope  object  stage  and  focus  the 
:r.icroscope  on  the  graduated  lines. 

(4)  Measure  the  magnified  grid  length,  PL 
.um),  using  the  stage  micrometer. 

!S]  Remove  the  graticule  from  the 
r-.icroscope  and  measure  its  actual  grid 
|eng-h.  AL  (mm).  This  can  be  accomplished 
by  using  a  mechanical  stage  fitted  with 
verniers,  or  a  jeweler's  loupe  with  a  direct 
reading  scale. 

(6)  Let  D=100  nm.  Calculate  the  circle 
diameter,  i  (mm),  for  the  Walton-Beckett 
graticule  and  specify  the  diameter  when 
making  a  purchase: 


d   = 


ALxD 
PL 


Example:  If  PL=108  urn,  AL=2.93  mm  and 
D=100  Jim,  then. 


d    = 


:.93xlOO 


log 


•  =  2.71mm 


(7)  Each  eyepiece-objective-reticle 
combination  on  the  microscope  must  be 
calibrated.  Should  any  of  the  thr«e  be 
changed  (by  zoom  adjustment,  disassembly, 
replacement,  etc.),  the  combinaUon  must  be 
recalibrated.  Calibration  may  change  if 
interpupillary  distance  is  changed. 

Measure  the  field  diameter,  D  (acceptable 
range:  100±2  jim)  with  a  stage  micrometer 
upon  receipt  of  the  graticule  from  the 
manufacturer.  Determine  the  field  area 
(mm-). 

Field  .\rea=T(D/2)  - 
If  D=100  nm=0.1  mm,  then 
Field  Area=«(0.1  m.m/2)  ^=0.00785  mm^ 

The  Graticule  is  available  from:  Graticules 
Ltd  ,  Morley  Road,  Tonbridge  TN9  IRN,  Kent. 
England  (Telephone  011-44-732-359061). 
Also  available  from  PTR  Optics  Ltd.,  145 
Newton  Street,  Waltham,  MA  02154 
[telephone  (617)  891-6000)  or  McCrone 
Accessories  and  Components.  2506  S. 
Michigan  Ave..  Chicago,  IL  60ei6  [phone 
(312)-842-7100l.  The  graticule  is  custom 
made  for  each  microscope 

BILUNG  CODE  4Sia-W-P 
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FIgvel:  WakoD-Beckett  Gratknle  witb  some  exphmtoiy  fiben. 


HLUNO  COM  «S1»-«-C 


COUWTS  FOR  THE  FfBERS  IN  THE 
FeURE 


Structure 
No. 

Count 

Expianadion 

1  to  6  ^ 

_^  1 

S»ngte  fkjsn  afl  cui  v- 
tained  within  the  Cir- 
cle. 

7 

'-^ 

Fiber  crosses  circle 
once. 

8 

0 

Fiber  too  short. 

9 

2 

Two  crossing  fibers. 

to 

0 

Fiber  outside  graticule. 

11      ; 

0 

Fiber  crosses  graticule 
r^ice. 

t2 

'fs 

Although  split,  fiber'only 
crosses  once. 

Appendix  0  to  §  1926.1101  [Amended] 

9.  Appendix  D  to  §  1926.1101  is 
revised  to  read  as  follows: 

This  mandatory  appendix  contains  the 
medical  questionnaires  that  must  be 
■dministered  to  all  employees  who  are 
•xposed  to  asbestos  above  the  permissible 
•xposure  limit,  and  who  will  therefore  be 
included  in  their  employer's  medical 
turve  ilia  nee  program.*   *  *      . 


10.  Appendix  F  to  §  1926.1101  is 
revised  to  read  as  follows: 

Appendix  F  to  §  1926.1101.  Work 
Practicos  and  Engineering  Controls  for 
Class  I  Asbestos  Operations.— Mon- 
mandatory 

This  is  a  non-mandatory  appendix  to  the 
asbestos  standards  for  construction  end  for 
shipyards.  It  describes  criteria  and 
procedures  for  erecting  and  using  negative 
pressure  enclosures  for  Class  I  Asbestos 
Work,  when  NPEs  are  used  as  an  allowable 
control  metbod  to  comply  with  paragraph 
(g)(5)(i)  of  this  section.  Many  small  and 
variable  details  are  involved  in  the  erection 
of  a  negative  pressure  enclosure.  OSHA  and 
most  participants  in  the  rulemaking  agreed 
that  only  the  major,  more  performance 
oriented  criteria  should  be  made  mandatory. 
These  criteria  are  set  out  in  paragrapn  (g)  of 
this  section.  In  addition,  this  app^endix 
includes  these  mandatory  specifications  and 
procedures  in  its  guidelines  in  order  to  make 
this  appendix  coherent  and  helpful.  The 
mandatory  nature  of  the  criteria  which 
apf)ear  in  tht  regulatory  text  is  not  changed 
because  they  are  included  in  this  "non- 
mandatory"  appendix.  Similarly,  the 
additional  ciiteria  and  procedures  included 
as  guidelines  in  the  appendix,  do  not  become 
mandatory  because  mandatory  criteria  are 
also  included  in  these  comprehensive 
guidelines. 


In  addition,  none  of  the  criteria,  botli 
mandatcay  and  recomnMnded^oze  meant  lo 
specify  or  imply  the  need  for  use  of  patented 
or  licensed  methods  or  equipment. 
Recommended  specifications  included  in 
this  attadunent  should  not  disconrage  the 
use  of  creative  alternatives  which  can  be 
shown  to  reliably  achieve  the  objectives  of 
negative-pressure  enclosures. 

Requirements  included  in  this  appendix, 
cover  general  provisions  to  be  faHowed  in  ail 
asbestos  jobs,  provisions  which  must  be 
followed  for  all  Class  I  asbestos  jobs,  and 
provisions  governing  the  construction  and 
testing  of  negative  pressure  enclosures.  The 
first  category  includes  the  requirement  for 
use  of  wet  methods,  HEPA  vacuums,  and 
immediate  bagging  of  waste;  Class  I  work 
must  conform  to  the  following  provisions: 

•  oversight  by  competent  person. 

•  use  of  critical  bairiers  over  all  openin^.i 
to  work  area 

•  isolation  of  HVAC  systems 

•  use  of  impermeable  dropcloths  and 
coverage  of  all  objects  within  regulated  areas 

In  addition,  more  sjjecific  requirements  for 
NPEs  include: 

•  maintenance  of  -0.02  inches  water 
gauge  within  enclosure 

•  manometric  measurements 

•  air  movement  away  from  employees 
performing  removal  work 

•  smoke  testing  or  equivalent  for  detection 
of  leaks  and  air  direction. 
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•  deactivation  of  electrical  circuits,  if  not 
provided  with  ground-fault  circuit 
interrupters. 

Planning  the  Project 

The  standard  requires  that  an  exposure 
assessment  be  conducted  before  the  asbestos 
job  is  begun  |§  1926.1101  (fl(l)j.  Information 
needed  for  that  assessment,  includes  data 
relating  to  prior  similar  jobs,  as  applied  to  the 
specific  variables  of  the  current  job.  The 
information  needed  to  conduct  the 
assessment  will  be  useful  in  planning  the 
project,  and  ra  complying  with  any  reporting 
requirements  under  this  standard,  when 
significant  changes  are  being  made  to  a 
control  system  listed  in  the  standard,  (see 
also  those  of  USEPA  (40  CFR  61,  subpart  M). 
Thus,  although  the  standard  does  not 
explicitly  require  the  preparation  of  a  wTitten 
asbestos  removal  plan,  the  usual  constituents 
of  such  a  plan,  i.e..  a  description  of  the 
enclosure,  the  equipment,  and  the 
procedures  to  be  used  throughout  the  project, 
must  be  determined  before  the  enclosure  can 
be  erected.  The  following  information  should 
be  included  in  the  planning  of  the  system: 
A  physical  description  of  the  work  area: 
A  desc  ripfion  of  the  approximat-j  amount  of 

material  to  be  removed; 
A  schedule  for  turning  off  and  scaling 

existing  ventilation  systems; 
Personnel  hygiene  procedures; 
A  description  of  personal  protective 

equipment  and  c'clhing  to  be  worn  by 

employees'; 
A  description  of  the  local  exhaust  ventilation 

systems  to  be  used  and  how  they  are  to 

be  tested; 
A  descrjptionof  work  practices  to  he 

observed  by  employees; 
An  air  monitoring  plan; 
A  de.soription  of  the  method  to  be  used  in 

transport  waste  material;  end 
The  location  of  the  dum.p  site. 

Materials  and  Equipment  Necessary-  for 
Asbestos  Removal 

Although  individual  asbestos  removal 
projects  vary  in  terms  of  the  equipment 
required  to  accomplish  the  removal  of  the 
materials,  some  equipment  and  materials  are 
common  to  most  asbestos  removal 
operations. 

Plastic  sheeting  used  to  protect  horizontal 
surfaces,  seal  HVAC  openings  or  to  seal 
vertical  openings  and  ceilings  should  have  a 
minimum  thickness  of  6  mils.  Tape  or  other 
adhesive  used  to  attach  plastic  sheeting 
should  be  of  sufTicient  adhesive  strength  to 
support  the  weight  of  the  matewal  plus  all 
stresses  encountered  during  the  entire 
duration  of  the  project  without  becoming 
detached  from  the  surface. 

Otker  equipment  and  materials  which 
should  be  available  at  the  beginning  of  each 
project  are: 

— HEPA  Filtered  Vacuum  is  essential  for 
cleaning  the  work  area  after  the  asbestos 
has  been  removed.  It  should  have  a  long 
hose  capable  of  reaching  out-of-the-way 
places,  such  as  areas  above  ceiling  tiles, 
behind  pipes,  etc. 

— Portable  air  ventilation  systems  installed  to 
provide  the  negative  air  pressure  and  air 
removal  froin  the  enclosure  must  be 


equipped  with  a  HEPA  filter.  The  number 
and  capacity  of  units  required  to  ventilate 
an  enclosure  depend  on  the  size  of  the  area 
to  be  ventilated.  The  filters  for  these 
systems  should  be  designed  in  such  a 
manner  that  they  can  be  replaced  when  the 
air  flow  volume  is  reduced  by  the  build- 
up of  dust  in  the  filtration  material. 
Pressure  monitoring  devices  with  alarms 
and  strip  chart  recorders  attached  to  each 
system  to  indicate  the  pressure  differential 
and  the  loss  due  to  dust  buildup  on  the 
filter  are  recommended. 

—Water  sprayers  should  be  used  to  keep  the 
asbestos  material  as  saturated  as  possible 
during  removal;  the  sprayers  will  provide 
a  H.'-.e  mist  .that  minimizes  the  impact  of 
the  spray  on  the  material. 

—Water  used  to  saturate  the  asbestos 
containing  rr<-:orial  can  be  amended  by 
adding  at  i,-,3i  15  milliliters  ('A  ounce)  of 
wetting  so^fA  in  1  liter  (1  pint)  of  water. 
An  example  of  a  wetting  agent  is  a  50/50 
mixture  of  polyoxyethylene  ether  and 
polyoxvfcthylene  polyglycol  ester. 

— Backup  power  supplies  are  recoriT!^i;rled. 
espf^cially  for  ventilation  systems. 

— Shower  and  bath  water  should  be  with 
mixed  hot  and  cold  water  faucets.  Water 
that  has  been  used  to  clean  personnel  or 
f-quipment  should  either  be  filtered  or  be 
collected  and  discarded  as  asbestos  wastt; 
Soap  and  shampoo  should  be  provided  to 
aid  in  re.-noving  dust  from  the  workers' 
"skin  and  hair. 

—See  paragraphs  (h)  and  (i)  of  this  section 
for  appropriate  respiratory  protection  and 
protective  clothing. 

-See  paragraph  (k)  of  this  section  for 
required  signs  and  labels. 

Preparing  the  Work  Area 

Disabling  HVAC  Systems;  The  power  to  the 
heating,  ventilation,  and  air  conditioning 
systems  that  service  the  restricted  area  must 
be  ds.activated  and  locked  off.  All  ducts, 
gnlls.  access  ports,  windows  and  vents  must 
be  syaled  off  with  two  layers  of  plastic  to 
prevent  entrainment  of  contaminated  air. 

Operating  HVAC  Systems  in  the  Restricted 
Area:  If  components  of  a  HVAC  system 
located  in  the  restricted  area  are  connected 
to  a  system  that  will  service  another  zone 
darinp,  the  project,  the  portion  of  the  duct  in 
tht;  THstricted  area  must  be  sealed  and 
pressurized.  Necessan-  precautions  include 
caulkii.g  the  duct  joints,  covering  all  cracks 
and  openings  with  two  layers  of  sheeting, 
and  pressurizing  the  duct'thrcughout  the 
duration  of  the  project  by  restricting  the 
return  air  flow.  The  power  to  the  fan 
supplying  the  positive  pressure  should  l>e 
locked  "on"  to  prevent  pressure  loss 

Sealing  Elevators:  If  an  elevator  shah  is 
located  in  the  restricted  area,  it  should  "oe 
either  shut  down  or  isolated  by  sealing  with 
two  layers  of  plastic  sheeting.  The  sheeting 
should  provide  enough  slack  to 
accommodate  the  pressure  changes  in  the 
shaft  without  breaking  the  air-tight  seal. 

Removing  Mobile  Objects:  All  movable 
objects  should  be  cleaned  and  removed  from 
the  work  area  before  an  enclosure  is 
constructed  unless  moving  the  objects  creates 
a  hazard.  Mobile  objects  will  be  assumed  to 
be  contaminated  and  should  be  either 


cleaned  with  amended  water  and  a  HEPA 
vacuum  and  then  removed  from  the  area  or 
wrapped  and  then  disposed  of  as  hazardous 
waste. 

Cleaning  and  Sealing  Surfaces  .'Kfter 
cleaning  with  water  and  a  HEPA  vacuum, 
surfaces  of  stationary  objects  should  be 
covered  with  two  layers  of  plastic  sheeting. 
The  sheeting  should  be  secured  with  duct 
tape  or  an  equivalent  method  to  provide  a 
tight  seal  around  the  object. 

Bagging  Waste:  In  addition  to  the 
requirement  for  immediate  bagging  of  waste 
for  disposal,  il  is  further  recommended  that 
the  waste  material  be  double-bagped  and 
sealed  in  plastic  bags  designed  for  asljestos 
disposal.  The  bags  should  be  5'ar<'d  m  a 
waste  storage  area  that  can  be  contm!|ed.by 
the  workers  conducting  the  removt  i  Ti'ters 
removed  from  air  handling  units  an-;  rubbish 
removed  from  the  area  are  to  be  ba?,^'.  -o  and 
handled  as  hazardous  w.'ste 

Constructing  the  Enclosure 

The  enclosure  should  be  constructed  to 
provide  an  air-tight  seal  arojr.d  dutt.s  and 
openings  into  existing  ventilation  systems 
and  around  penetrations  for  electri^a^ 
(  onduits.  telephone  wires,  water  lines,  drain 
pif^s.  etc.  Enclosures  should  be  both  airtight 
end  watertight  except  for  those  openings 
designed  to  provide  ervtry  and /or  air  flow 
control 

Size:  An  encfosure  should  be  the  minimum 
volume  to  encompass  all  o{  the  working 
surfaces  yet  allow  unencumbered  movement 
by  'he  worker(s).  provide  unrestricted  air 
fiovv  past  the  worker(s!.  and  ensure  walking 
surfaces  can  be  kept  free  of  tripping  hazards 

Siiape:  The  enclosure  may  be  anv  shape 
that  optimizes  the  How  of  ventilation  air  past 
the  workers) 

StruLtural  Integrity  The  wails.  <  eiliiigs  end 
floors  must  be  supported  in  si,ch  a  manner 
that  portions  of  the  enclosure  wi!!  not  fall 
down  during  iiormal  use. 

Opcr.:r.gs:  It  is  not  neces<:ar>  that  the 
structure  be  airtight:  openirgs  mnv  be 
desig-ied  to  direct  air  flow  Such  openings 
should  be  located  at  a  distance  from  active 
removal  operations.  They  should  be  designed 
to  draw  air  into  the  enclosure  ui.der  all 
anticipated  circumstances.  In  the  event  that 
negative  p.ressure  is  lost,  they  should  be 
fitted  with  either  HEPA  fil'ers  to  trap  dust  or 
automatic  trap  doors  that  prevent  dust  from 
escaping  the  enclosure.  Openings  for  exits 
should  be  controlled  by  an  airlock  or  a 
vestibule. 

Barrier  Supports:  Frame";  shoyld  be 
constructed  to  support  all  unsupported  spans 
of  sheeting. 

Sheeting:  Walls,  barriers,  ceilings,  and 
floors  should  be  lined  with  two  layers  of 
plastic  sheeting  having  a  thickness  of  at  least 
6  mil. 

5>eams:  Seams  in  the  sheeting  material 
should  be  minimized  to  reduce  the 
possibilities  of  accidental  rips  and  tears  in 
the  adhesive  or  connections.  All  seams  in  the 
sheeting  should  overlap,  be  staggered  and  not 
be  located  at  corners  or  wall-to-Hcwr  joints. 
Areas  Within  an  Enclosure:  Each  enclosure 
consists  of  a  work  area,  a  decontamination 
area,  and  waste  storage  area.  The  work  area 
where  the  asbestos  removal  operations  occmr 
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should  be  separated  from  both  the  waste 
storage  area  and  the  contamination  control 
area  by  physical  curtains,  doors,  and/or 
airflow  patterns  that  force  any  airborne 
contamination  back  into  the  work  acea. 
.    See  paragraph  (j)  of  this  section  fon 
requirements  for  hygiene  facilities.    ' 

During  egress  from  the  work  area,  each 
worker  should  step  into  the  equipment  room, 
clean  tools  and  equipment,  and  remove  gross 
contamination  from  clothing  by  wet  cleaning 
and  HEPA  vacuuming.  Before  entering  the 
shower  area,  foot  coverings,  head  coverings, 
hand  coverings,  and  coveralls  are  removed 
and  placed  in  impervious  bags  for  disposal 
or  cleaning.  Airline  connections  from  airline 
respirators  with  HEPA  disconnects  and 
power  cables  from  powered  air-purifying 
respirators  (PAPRs)  will  be  disconnected  just 
prior  to  entering  the  shower  room. 

Establishing  Negative  Pressure  Within  the 
Enclosure 

Negative  Pressure:  Air  is  to  be  drawn  into 
the  enclosure  under  all  anticipated 
conditions  and  exhausted  through  a  HEP.A 
filter  for  24  hours  a  day  during  the  entire 
duration.of  the  project. 

Air  Flcrtv  Tests:  Air  flow  patterns  will  be 
checked  oefore  removal  operations  begin,  at 
least  once  per  operating  shift  and  any  time 
there  is  a  question  regarding  the  integrity  of 
the  enclosure.  The  primary  test  for  air  flow 
is  to  trace  air  currents  with  smoke  tubes  or 
other  visual  methods.  Flow  checks  are  made 
at  each  opening  and  at  each  doorway  to 
demonstrate  that  air  is  being  drawn  into  the 
enclosure  and  at  each  worker's  position  to 
show  that  air  is  being  drawn  away  from  the 
breathing  zone. 

Monitoring  Pressure  Within  the  Entlosure: 
After  the  initial  air  flow  patterns  have  been 
checked,  the  static  pressure  must  be 
monitored  within  the  enclosure.  Monitoring 
may  be  made  using  manometers,  pressure 
gauges,  or  combinations  of  these  devices.  It 
is  recommended  that  they  be  attached  to 
alarms  and  strip  chart  recorders  at  points 
identified  by  the  design  engineer. 

Corrective  Actions:  If  the  manometers  or 
pressure  gauges  demonstrate  a  reduction  in 
pressure  differential  below  the  required  level, 
work  should  cease  and  the  reason  for  the 
change  investigated  and  appropriate  changes 
made.  The  air  flow  patterns  should  be 
retested  before  work  begins  again. 

Pressure  Differential:  The  design 
parameters  for  static  pressure  differentials 
between  the  inside  and  outside  of  enclosures 
typically  range  from  0.02  to  0.10  inches  of 
water  gauge,  depending  on  conditions.  All 
zones  inside  the  enclosure  must  have  less 
pressure  than  the  ambient  pressure  outside  of 
the  enclosure  ( -  0.02  inches  water  gauge 
differential).  Design  specifications  for  the 
differential  vary  according  to  the  size, 
configuration,  and  shape  of  the  enclosure  as 
well  as  ambient  and  mechanical  air  pressure 
conditions  around  the  enclosure. 

Air  Flow  Patterns:  The  flow  of  air  past  each 
worker  shall  be  enhanced  by  positioning  the 
intakes  and  exhaust  ports  to  remove 
contaminated  air  from  the  worker's  breathing 
zone,  by  positioning  HEPA  vacuum  cleaners 
to  draw  air  from  the  worker's  breathing  zone, 
by  forcing  relatively  uncontaminated  air  past 


the  worker  toward  an  exhaust  jxirt,  or  by 
using  a  combination  of  methods  to  reduce  the 
worker'*  exposure. 

Air  Handling  Unit  Exhaust:  The  exhaust 
plume  from  air  handling  units  should  be 
located  »way  from  adjacent  personnel  and 
intakes  for  HVAC  systems. 

Air  Flow  Volume:  The  air  flow  volume 
(cubic  meters  per  minute]  exhausted 
(removed)  from  the  workplace  must  exceed 
the  amount  of  makeup  air  supplied  to  the 
enclosure.  The  rate  of  air  exhausted  from  the 
enclosure  should  be  designed  to  maintain  a 
negative  pressure  in  the  enclosure  and  air 
movemant  past  each  worker.  The  volume  of 
air  flow  removed  from  the  enclosure  should 
replace  the  volume  of  the  container  at  every 
5  to  15  minutes.  Air  flow  volume  will  need 
to  be  relatively  high  for  large  enclosures, 
enclosures  with  awkward  shapes,  enclosures 
with  multiple  openings,  and  operations 
employing  several  workers  in  the  enclosure. 

Air  Flow  Velocity:  At  each  opening,  the  air 
flow  velocity  must  visibly  "drag"  air  into  the 
enclosure.  The  velocity  of  airflow  within  the 
enclosure  must  be  adequate  to  remove 
airborne  contamination  from  each  worker's 
breathing  zone  without  disturbing  the 
asbestos-containing  material  on  surfaces. 

Airlocks:  Airlocks  are  mechanisms  on 
doors  and  curtains  that  control  the  air  flow 
patterns  in  the  doorways.  If  air  flow  occurs, 
the  pattorns  through  doorways  must  be  such 
that  the  air  flows  toward  the  inside  of  the 
enclosure.  Sometimes  vestibules,  double 
doors,  or  double  curtains  are  used  to  prevent 
air  movament  through  the  doorways.  To  use 
a  vestibule,  a  worker  enters  a  chamber  by 
opening  the  door  or  curtain  and  then  closing 
the  entry  before  opening  the  exit  door  or 
curtain. 

Airlocks  should  be  located  between  the 
equipment  room  and  shower  room,  between 
the  shower  room  and  the  clean  room,  and 
between  the  waste  storage  area  and  the 
outside  of  the  enclosure.  The  air  flow 
between  adjacent  rooms  must  be  checked 
using  smoke  tubes  or  other  visual  tests  to 
ensure  the  flow  patterns  draw  air  toward  the 
work  a-'ae  without  producing  eddies. 

Monitoritig  for  Airborne  Concentrations 

In  addition  to  the  breathing  zone  samples 
taken  as  outlined  in  paragraph  (f)  of  this 
section,  tamples  of  air  should  be  taken  to 
demonstrate  the  integrity  of  the  enclosure, 
the  cleanliness  of  the  clean  room  and  shower 
area,  and  the  effectiveness  of  the  HEPA  filter. 
If  the  cleen  room  is  shown  to  be 
contaminated,  the  room  must  be  relocated  to 
an  uncontaminated  area. 

Samples  taken  near  the  exhaust  of  portable 
ventilation  systems  must  be  done  with  care. 

General  Work  Practices 

Preventing  dust  dispersion  is  the  primary 
means  of  controlling  the  spread  of  asbestos 
within  the  enclosure.  Whenever  practical,  the 
point  of  removal  should  be  isolated, 
enclosed,  covered,  or  shielded  from  the 
workers  in  the  area.  Waste  asbestos 
containiag  materials  must  be  bagged  during 
or  immediately  after  removal;  the  material 
must  remain  saturated  until  the  waste 
container  is  sealed. 


Waste  material  with  sharp  points  or 
corners  must  be  placed  in  hard  air-tight 
containers  rather  than  bags. 

Whenever  possible,  large  componeats 
should  be  sealed  in  plastic  sheeting  al 
removed  intact. 

Bags  or  containers  of  waste  will  be  ml 
to  the  waste  holding  area,  washed,  and 
wrapped  in  a  bag  with  the  appropriate  labe^ 

Cleaning  the  Work  Area 

Surfaces  within  the  work  area  should  be 
kept  free  of  visible  dust  and  debris  to  the 
extent  feasible.  Whenever  visible  dust 
appears  on  surfaces,  the  surfaces  within  the 
enclosure  must  be  cleaned  by  wiping  with  a 
wet  sponge,  brush,  or  cloth  and  then 
vacuumed  with  a  HEPA  vacuum. 

All  surfaces  within  the  enclosure  should  be 
cleaned  before  the  exhaust  ventilation  system 
is  deactivated  and  the  enclosure  is 
disassembled.  An  approved  encapsulate  may 
be  sprayed  onto  areas  after  the  visih'e  dust 
has  been  removed. 

11.  Appendix  G  to  §  1926.1101  is 
removed  and  reserved. 

12.  Appendix  H  of  §  1926.1101  is 
revised  to  read  as  follows: 

Appendix  H  to  §  1915.1001— Substance 
Technical  Information  for  Asbestos. 
Non-Mandatory 

/.  Substance  Identification 

A.  Substance:  "Asbestos"  is  the  name  ol  :i 
class  of  magnesium-silicate  minerals  thai 
occur  in  fibrous  fonn.  Minerals  that  are- 
included  in  this  group  are  chrysotile. 
crocidolite,  amosite,  anthophyllite  asbestos, 
tremolite  asbestos,  and  aclinolite  asbestos 

B.  Asbestos  is  and  was  used  in  the 
manufacture  of  heat-resistant  clothing, 
automotive  brake  and  clutch  finings,  and  a 
variety  of  building  materials  including  floor 
tiles,  roofing  felts,  ceiling  tiles,  asbestos-  , 
cement  pipe  and  sheet,  and  fire-resistant 
drywaJl.  Asbestos  is  also  present  in  pipe  and 
boiler  insulation  materials  and  in  sprayed-on 
materials  located  on  beams,  in  crawlspaccs, 
and  between  walls. 

C.  The  potential  for  an  asbestos-containing 
product  to  release  breathable  fibers  depends 
largely  on  its  degree  of  friability.  Friable 
means  that  the  material  can  be  crumbled 
with  hand  pressure  and  is  therefore  likely  to 
emit  fibers.  The  fibrous  fluffy  sprayed-on 
materials  used  for  fireproofing,  insulation,  or 
sound  proofing  are  considered  to  be  friable, 
and  they  readily  release  airborne  fibers  if 
disturbed.  Materials  such  as  vinyl-asbestos 
floor  tile  or  roofing  felt  are  considered  non- 
friable  if  intact  and  generally  do  not  emit 
airborne  fibers  unless  subjected  to  sanding, 
sawing  and  other  aggressive  operations. 
Asbestos-cement  pipe  or  sheet  can  emit 
airtx)me  fibers  if  the  materials  are  cut  or 
sawed,  or  if  they  are  broken. 

D.  Permissible  exposure:  Exposure  to 
airborne  asbestos  fibers  may  not  exceed  0.1 
fibers  per  cubic  centimeter  of  air  (0,1  £/cc) 
averaged  over  the  8-hour  workday,  and  1 
fiber  per  cubic  centimeter  of  air  (1.0  f/cc) 
averaged  over  a  30  minute  work  period. 
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//.  Health  Hazard  Data 

A.  Asbestos  can  cause  disabling  respiratory- 
disease  and  various  types  of  cancers  if  the 
fibers  are  inhaled.  Inhaling  or  ingesting  fibers 
from  contaminated  clothing  or  skin  can  also 
result  in  these  diseases.  The  symptoms  of 
these  diseases  generally  do  not  appear  for  20 
or  more  years  after  initial  exposure. 

B.  Exposure  to  asbestos  has  been  shown  to 
cause  lung  caacer,  mesothelioma,  and  cancer 
of  the  stomach  and  colon.  Mesothelioma  is  a 
rare  cancer  of  the  thin  membrane  lining  of 
the  chest  and  abdomen.  Symptoms  of 
mesothelioma  include  shortness  of  breath, 
pain  in  the  walls  of  the  chest,  and/or 
abdominal  pain. 

ni.  Respirators  and  Protective  Clothing 

A.  Respirators:  You  are  required  to  wear  a 
respirator  when  performing  tasks  that  result 
in  asbestos  exposure  that  exceeds  the 
permissible  exposure  limit  (PEL)  of  0.1  f/cc 
and  when  performing  certain  designated 
operations.  Air-purifying  respirators 
equipped  with  a  high-efficiency  particulate 
air  fHEPA)  filter  can  be  used  where  airborne 
asbestos  fiber  concentrations  do  not  exceed 
1.0  f/cc:  otherwise,  more  protective 
respirators  such  as  air-supplied,  positive- 
pressure,  full  facepiece  respirators  must  be 
used.  Disposable  respirators  or  dust  masks 
are  not  permitted  to  be  used  for  asbestos 
work.  For  effective  protection,  respirators 
must  fit  your  face  and  head  snugly.  Your 
employer  is  required  to  conduct  fit  test  when 
you  are  first  assigned  a  respirator  and  every 
6  months  thereafter.  Respirators  should  not 
be  loosened  or  removed  in  work  situations 
where  their  use  is  required. 

B.  Protective  Clothing:  You  are  required  to 
wear  protective  clothing  in  work  areas  where 
asbestos  fiber  concentrations  exceed  the 
permissible  exposure  limit  (PEL)  of  0.1  f/cc. 

IV.  Disposal  Procedures  and  Clean-up 

A.  Wastes  that  are  generated  by  proc-esses 
where  asbestos  is  present  include: 

1.  Empty  asbestos  shipping  containers. 

2.  Process  wastes  such  as  cuttings, 
trimmings,  or  reject  materials 

3.  Housekeeping  waste  from  wet-sweeping 
or  HEPA-vacuuming. 

4.  Asbestos  fireproofing  or  insulating 
material  that  is  removed  from  buildings. 

5.  Asbestos-containing  building  product.s 
removed  during  building  renovation  or 
demolition. 

6.  Contaminated  disposable  proteftive 
f.lothing. 

B.  Empty  shipping  bags  can  be  flattened 
under  exhaust  hoods  and  packed  into  airtighl 
containers  for  disposal.  Empty  shipping 
drums  are  difficult  to  clean  ^nd  .should  be 
sealed. 

C.  Vacuum  bags  or  disposable  paper  filters 
should  not  be  cleaned,  but  should  be  sprayed 
with  a  fine  water  mist  and  placed  into  a 
labeled  waste  container. 

D.  Process  waste  and  housekeeping  waste 
should  be  wetted  with  water  or  a  mixture  of 
water  and  surfactant  prior  to  packaging  in 
disposable  containers. 

E;  Asbestos-containing  material  that  if 
removed  from  buildings  must  be  di<iposed  of 
in  leak-light  6-mil  plastic  bags,  plastic-lined 
cardboard  containers,  or  plastic-lined  metal 


containers.  These  wastes  which  are  removed 
while  wet.  should  be  sealed  in  containers 
before  they  dr>'  out  to  minimize  the  release 
of  asbestos  fibers  during  handling. 

V.  Access  to  Information 

A.  Each  year,  your  employer  is  required  to 
inform  you  of  the  information  contained  in 
this  standard  and  appendices  for  a.sbestos.  In 
addition,  your  employer  must  instruct  you  in 
the  proper  work  practices  for  handling 
asbestos-containing  materials,  and  the  corrert 
use  of  protective  equipment 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  asbestos. 
Your  employer  must  treat  exposure  to 
thermal  system  insulation  and  sprayed-on 
and  trowled-on  surfecing  meiterial  as  asbestos 
exposure,  unless  results  of  laboratory 
analysis  show  that  the  material  does  not 
contain  asbestos.  You  or  your  representative 
bas  the  right  to  observe  employee 
measurements  and  to  record  the  results 
obtained.  Your  employer  is  required  to 
inform  you  of  your  exposure,  and.  if  you  nrf 
exposed  above  the  permissible  exposure 
limit,  he  or  she  is  required  to  inform  you  of 
the  actions  that  are  being  taken  to  reduce 
your  exposure  to  within  the  permi.ssible 
limit. 

C.  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medical 
examinations.  These  exposure  records  must 
tie  kept  for  at  least  thirty  (30)  years.  Medical 
records  must  be  kept  for  the  period  of  your 
employment  plus  thirty  (30)  years. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  your 
physician  or  designated  representative  upon 
your  written  request 

Appendix  I  of  1926.1 101  [Amended] 

13.  Appendix  I  of  §1926.1101  is 
amendedTjy  revising  the  first  sentence 
of  the  second  paragraph  of  section  IV. 
entitled  Surveillance  and  Preventive 
Con.sideration  to  read  as  follows: 
*         •         •         •         « 

The  employer  is  required  to  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed  to 
asbestos  at  or  above  the  permissible  exposure 
limit  (0.1  fiber  per  cubic  centimeter  of  air). 


14.  Appendix  K  to  §  1926. 1 101  i.s 
added  to  read  as  follows: 

Appendix  K  to  §  1926.1101— Polarized 
Light  Microscopy  of  Asbestos  (Non> 
Mandatory) 

Method  numbtr: 

IL)-191 
Matrix:  Bulk 
Collection  Procedure: 
Collect  approximately  1  to  2  grums  of  each 
type  of  material  and  plate  into  separate 
20  mL  scintillation  vials. 
Aiu'tlytical  Procedure: 
\  portion  of  each  separate  phase  is 
analyzed  by  gross  examination,  phastv 
polar  examination,  and  central  stop 
dispersion  micro.stopy. 


Commercial  manufacturers  and  products 
mentioned  in  this  method  are  for  descriptive 
use  only  and  do  not  constitute  endorsements 
by  USDOL-OSHA.  Similar  products  from 
other  sources  may  be  substituted. 

I.  Introduction 

This  method  describes  the  collection  and 
analysis  of  asbestos  bulk  materials  by  light 
microscopy  techniques  including  phase- 
polar  illumination  and  central-stop 
dispersion  microscopy.  Some  terms  unique 
to  asbestos  analysis  are  defined  below: 

Amphibole:  A  family  of  minerals  whose 
cr>stals  are  formed  by  long,  thin  units  which 
have  two  thin  ribbons  of  double  chain 
silicate  with  a  brucite  ribbon  in  between.  Tlie 
shape  of  each  unit  is  similar  to  an  "I  beam". 
Minerals  important  in  asbestos  analvsis 
inchide  cummingtonite-grunerite. 
crocidolite.  tremolite-actinolite  and 
anthophyllite. 

Asbestos:  A  term  for  naturally  occurrir.g 
fibrous  minerals.  Asbestos  includes 
chrj'sotile.  cummingtonite-grunerite  asbestos 
(amosite).  anthophyllite  asbestos.  trtT.olite 
asbestos,  crocidolifp.  actinolite  asb«,-s!us  and 
any  of  these  minerals  which  have  tjcen 
chemically  treated  or  altered.  The  precise 
chemical  formulation  of  each  species  varies 
with  the  location  from  which  it  was  mined. 
Nominal  compositions  are  listed: 

Chr>'sotile Mg,Si:05(0H)4 

Crocidolite  (Riebeckite  asbestos) 

Na2Fe,=-.^Fe2VSi,02i{OH)2 
Cummingtonite-Grunerite  asbestos 

(Amosite) (Mg.Fe)7Si«02i(OH)j 

Tremolite-Actinolite  asbestos 

Ca:(Mg,Fe)5Si»0j,{0H)i 

Anthophyllite  asbestos 

(Mg.Fe)-Si,02,(6H).! 

Mbestos  Fiber.  A  fiber  of  asbestos  meeting 
the  criteria  for  a  fiber.  (See  section  3,5.  of  this 
Appendix) 

Aspect  Ratio:  The  ratio  of  the  length  of  a 
fiber  to  its  diameter  usually  defined  as 
■'length  :  width",  e.g.  3:1. 

Brucite:  A  sheet  mineral  with  the 
(imposition  Mg(OH)2. 

Central  Stop  Dispersion  Staining 
I  microscope):  This  is  a  dark  field  microscope 
technique  that  images  particles  using  only 
light  refracted  by  the  particle,  excluding  light 
that  travels  through  the  particle  unrefraVrcd 
This  is  usually  accomplished  with  a 
McCrone  objective  or  other  arrangerrn-nt 
which  places  a  circular  slop  v    h  apparent 
aperture  equal  to  the  objectixt     perfuro  in  the 
back  focal  plane  of  the  micro'-cope. 

Cleavages  Fragments-  Mineral  partif  les 
formed  by  the  comminution  of  minerals, 
especially  those  characteri/ed  by  relativdv 
!>arallel  sides  and  moderate  aspect  ratio. 

Differential  Counting:  The  term  applied  to 
the  practice  of  excluding  certain  kinds  of 
fitters  from  a  phase  contrast  asbestos  count 
U'cause  they  are  not  nsriestos. 

FttHT:  .\  particle  longer  than  or  ecuial  to  5 
Uin  with  a  length  to  width  ratio  greater  than 
or  equal  to  3:1.  This  may  include  cleavage 
fntgments.  (see  section  ,3.5  of  this  appendix) 

Phase  Contra.sf;  Contrast  obtained  in  the 
niicroscofje  by  causing  light  scatten-d  by 
small  particles  to  destructively  interfere  with 
unscattered  light,  thereby  enhancing  the 
V  isibility  of  ver>-  small  particles  and  particU"! 
with  v-ery  low  intrinsic  contrast. 
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Phase  Ck>ntrast  Microscope:  A  microscope 
configured  with  a  phase  mask  pair  to  create 
phase  contrast.  The  technique  which  uses 
this  is  called  Phase  Contrast  Microscopy 
(PCM). 

Phase-Polar  Analysis:  This  is  the  use  of 
polarized  light  in  a  phase  contrast 
microscope.  It  is  used  to  see  the  same  size 
fibers  that  are  visible  in  air  filter  anah-sis. 
Although  fibers  finer  than  1  ^m  are  visible, 
analysis  of  these  is  inferreti  firom  analysis  of 
larger  bundles  that  are  usually  present. 

Phase-Polar  Microscope:  The  phase-polar 
microscope  is  a  phase  contrast  microscope 
which  has  an  analyzer,  a  polarizer,  a  first 
order  red  plate  and  a  rotating  phase 
condenser  all  in  place  so  that  the  polarized 
light  image  is  enhanced  by  phase  contrast. 

Sealing  Encapsulant:  This  is  a  product 
which  can  be  applied,  preferably  by  spraying. 
onto  an  asbestos  surface  which  will  seal  the 
surface  so  that  fibers  cannot  be  released. 

Serpentine:  A  mineral  family  consisting  of 
minerals  with  the  general  composition 
Mg((Si.-O''0H)4  having  the  magnesium  in 
brucite  hivnr  over  a  silicate  layer.  -Minerals 
important  in  asbestos  analysis  included  in 
this  family  are  chrysotile,  lizardite. 
antigorite. 

1.1.  History 

Light  microscopy  has  been  used  for  well 
over  100  years  for  the  determination  of 
mineral  species.  This  analysis  is  carried  out 
using  specialized  polarizing  microscopes  as 
well  as  bright  field  microscopes.  The 
identification  of  minerals  is  an  on-going 
prt)cess  with  many  new  minerals  described 
each  year.  The  first  recorded  use  of  asbestos 
was  in  Finland  about  2500  B.C.  where  the 
material  was  used  in  the  mud  wattle  for  the 
wooden  huls  the  people  lived  in  as  weifas 
strengthening  for  pottery.  Adverse  health 
aspects  of  the  mineral  were  noted  nearly 
2000  years  ago  when  Pliny  the  Younger 
wrote  about  the  poor  health  of  slaves  in  the 
asbestos  mines.  Although  known  to  be 
injurious  for  centuries,  the  first  modern 
references  to  its  toxicity  were  by  the  British 
Labor  Inspectorate  when  it  banned  asbestos 
dust  from  the  workplace  in  1898.  Asbesfosis 
cases  were  described  in  the  literature  after 
the  turn  of  the  century.  Cancer  was  first 
suspected  in  the  mid  19;J0's  and  a  causal  iiiik 
to  mesothdioma  was  made  in  IQe,*!.  Bemuse 
of  the  public  concern  for  worker  and  public 
safety  with  the  use  of  this  material,  severu! 
different  types  of  analysis  were  applied  to  th-- 
-  determination  of  asbestos  content.  Lij;ht 
microsf  opy  requires  a  great  deal  of 
experience  and  craft.  Attempts  were  made  to 
apply  less  subjective  methods  to  the  analysis 
X-ray  diffraction  was  partially  su<.cess!ul  in 
determining  the  mineral  types  but  \v,is 
unable  to  separate  out  the  fibrous  portions 
from  the  non-fibrous  portions.  Also,  the 
minimum  detection  limit  for  asbestos 
analysis  by  X-ray  diffraction  (XRf3)  is  iibmit 
1%.  Differential  Thermal  Analysis  (DTA)  was 
no  more  successful.  These  provide  useful 
corroborating  infonnation  when  the  present  e 
of  asbestos  has  been  shown  bv  micrusropy; 
however,  neither  can  determine  the 
difference  between  fibrous  and  non-ribroiis 
minerals  when  both  habits  are  present.  The 
same  is  true  uf  Infrared  Absorption  (IR) 


Whea  electron  microscopy  was  applied  to 
asbestos  analysis,  hundreds  of  fibera  were 
discovved  present  too  small  to  be  visible  in 
any  light  microscope.  There  are  two  different 
types  of  electron  microscope  used  for 
asbestos  analysis:  Scanning  Electron 
Microscope  (SEM)  and  Transmission 
Electron  Microscope  (TEM).  Scanning 
Electron  Microscopy  is  useful  in  identifying 
minerals.  The  SEM  can  provide  two  of  the 
three  pieces  of  information  required  to 
identify  fibers  by  electron  mic:roscopy: 
morphology  and  chemistry.  The  third  is 
structure  as  defermined  by  Selected  Area 
Electron  Diffraction — SAED  which  is 
performed  in  the  TEM.  Although  the 
resolution  of  the  SEM  is  sufficient  for  very 
fine  fib«rs  to  be  seen,  accuracy  of  chemical 
analysis  that  can  be  performed  on  the  fibers 
varies  with  fiber  diameter  in  fibers  of  less 
than  0.2  \im  diameter.  The  TEM  is  a  powerful 
tool  to  identify  fibers  too  small  to  be  resolved 
by  light  microscopy  «nd  should  be  used  in 
conjunction  with  this  method  when 
necessary.  The  TEM  can  provide  all  three 
pieces  of  information  required  fo."-  fiber 
identifitation.  Most  fibers  thic  ker  than  1  jim 
can  adequately  be  defined  in  the  light 
microscx)pe.  The  light  microscope  remains  as 
the  best  instrument  for  the  determination  of 
mineral  type.  This  is  because  the  minerals 
under  investigation  were  first  described 
analytically  with  the  light  microscope.  It  is 
inexpensive  and  gives  positive  identification 
for  most  samples  analyzed.  Further,  when 
optical  techniques  are  inadequate,  there  is 
ample  indication  that  alternative  techniques 
should  be  used  for  complete  identification  of 
the  sample. 

1.2.  Principle 

Minerals  consist  of  atoms  that  may  be 
arranged  in  random  order  or  in  a  regular 
arrangement.  Amorphous  materials  have 
atoms  in  random  order  while  crystalline 
materials  have  long  range  order.  Many 
materials  are  transparent  to  light,  at  least  for 
small  particles  or  for  thin  sections.  The 
properties  of  these  materials  can  be 
investigated  by  the  effect  that  the  material 
has  on  light  passing  through  it.  The  six 
.isbestoj  minerals  are  all  crystalline  with 
particular  properties  that  have  been 
identified  and  cataloged.  These  six  minerals 
arc  anisotropic.  They  have  a  regular  array  of 
atoms,  but  the  arrangement  is  not  the  same 
in  all  directions.  Each  major  direction  of  the 

<  rystal  presents  a  different  regularity.  Light 
photons  travelling  in  each  of  these  main 
directions  will  encounter  different  electrical 
neighborhoods.  affe(  ting  the  path  and  time  of 
travel  The  techniques  outlined  in  this 
method  use  the  fact  that  light  traveling 
through  fibers  or  (xystals  in  different 

<!ire(  tioiis  will  behave  differently,  but 
|)redi(  tably.  The  behavior  of  the  light  as  it 
trii\els  through  a  crystal  cm  be  nu;asured  and 

<  omp.irfd  with  known  or  determined  values 
to  identify  the  mineral  spec  ies  I'sually, 
I'olari/ed  Light  Microsc  opy  (PLM)  is 

pt  rfonned  with  strain-free  objectives  on  a 
bright-field  microsrojie  platform.  This  would 
limit  thp  resolution  of  the  mit  roscope  to 
about  0;4  jim.  Because  OSIL\  requires  the 
rountinj5  ^nd  identification  of  fll)ers  visible 
in  ph.'.sf  <  oiUrast,  the  phase  c;ontrast  platform 
is  used  |o  visualize  the  filwjrs  with  the 


polarizing  elements  added  into  the  light  path. 
Polarized  light  methcxls  cannot  identify 
fibers  finer  than  about  Ifun  in  diameter  even 
though  they  are  visible.  The  finest  fibers  are 
usually  identified  by  inference  from  the 
presence  of  larger,  identifiable  fiber  bundles 
VVhen  fibers  are  present,  but  not  Identifiable 
by  light  microscopy,  use  either  SEM  or  TEM 
to  determine  the  fiber  identity. 

1.3.  Advantages  and  Disadvantages 

The  advantages  of  light  microcopy  are: 

(a)  Basic  identification  of  the  materials  was 
first  performed  by  light  microscopy  and  gross 
analysis.  This  provides  a  large  base  of 
published  information  against  which  to 
check  analysis  and  analytical  technique. 

(b)  The  analysis  is  specific  to  fibers.  The 
minerals  present  can  exist  in  asbestiform. 
fibrous,  prismatic,  or  massive  varieties  all  at 
the  same  time.  Therefore,  bulk  methods  of 
analysis  such  as  X-ray  diffraction,  IR 
analysis.  DTA,  etc.  are  inappropriate  where 
the  material  is  not  known  to  be  fibrous. 

(c)  The  analysis  is  quick,  requires  little 
preparation  time,  and  can  be  performed  on- 
site  if  a  suitably  equipped  microscope  is 
available. 

The  disadvantages  are: 

(a)  Even  using  phase-polar  illumination, 
not  all  the  fibers  present  may  be  seen.  This 
is  a  problem  for  very  low  asbestos 
concentrations  where  agglomerations  or  large 
bundles  of  fibers  may  not  be  present  to  allow 
identification  by  inference. 

(b)  The  m.ethod  requires  a  great  degree  of 
sophistication  on  the  part  of  the 
micro.scopist.  An  analyst  is  only  as  useful  as  ' 
his  mental  catalog  of  images.  Therefore,  a 
mica'oscopist's  accuracy  is  enhanced  by  ■ 
experience.  The  mineraloglcal  training  of  the 
analyst  is  very-important.  It  is  the  basis  on 
which  subjc;ctive  decisions  are  made. 

(c)  The  method  uses  only  a  tiny  amount  o) 
material  for  analysis.  This  may  lead  to' 
sampling  bias  and  false  results  (high  or  low]. 
This  is  especially  true  if  the  sample  is 
severely  inhomogeneous. 

(d)  Fibers  may  be  bound  in  a  matrix  and 
not  distinguishable  as  fibers  so  identification 
cannot  be  made.    - 

1.4.  Method  Performance 

1.4.1.  This  method  can  be  used  for 
detennination  of  asbestos  content  from  0  to 
100%  asbestos.  The  detection  limit  has  not 
been  adequately  determined,  although  for 
selected  samples,  the  limit  is  very  low. 
depending  on  the  number  of  particles 
examined.  For  mostly  homogeneous,  finely 
divided  samples,  with  no  difficult  fibrous 
interferences,  the  detection  Hmit  is  below 
1%.  For  inhomogeneous  samples  (most 
samples),  the  detection  limit  remains 
undefined.  NIST  has  conducted  proficiency 
testing  of  laboratories  on  a  national  scale. 
Although  each  round  is  reported  statistically 
with  an  average,  control  limits,  etc.,  the 
results  indicate  a  diffic;ulty  in  establishing; 
precision  especially  in  the  low  concentration 
range.  It  is  suspected  that  there  is  significant 
bias  in  the  low  range  especially  near  1%. 
EPA  tried  to  remedy  Ihis.by  requiring  a 
mandatory  point  counting  scheme  for 
samples  less  than  10%.  The  point  counting 
pro«:edure  is  tedious,  and  may  introduce 
significant  biases  of  its  own.  It  has  not  been  - 
in(()r))orated  into  this  method. 


Federal  Register  /  Vol.  59.  No.  153  /  Wednesday.  August  10.  1994  /  Rules  and  Regulations    41155 


I  4.2-  The  precision  and  accuracy  of  the 
quantitation  tests  performed  in  this  method 
are  unknown.  Concentrations  are  easier  to 
determine  in  commercial  products  where 
asbestos  was  deliberately  added-because  the 
amount  is  usually  more  than  a  few  p^r«r.' 
An  ar.alysfs  results  can  be  "calibrated" 
against  the  known  amounts  add'id  by  the 
rr.anufacturer.  For  geological  ja.Tipbs.  >h-e 
degree  3t  homogeneiry  affects  theprecision 

t.4.3.  The  perfarmance  of  the  method  is 
analyst  jspender.t.  The  analyst  must  choos-;  • 
rarefur.yand  not  necessan'y  randomly  tr.^ 
p.or'.o.is  for  ar.a'.Vj'S  to  assu-e  ^ha^  d^f's-'soa 
':,'.  iioe-jtos  yzzi^i  v.hen  i?  is  pc-9.*r.t.  For  'r.  > 
reason,  the  analyi;  .-r.ust  hate  adenuite 


traLi.mg  [r.  sarrpie 


pr»pira:ion,  and 


the 


evperier.ce  in  tr.a  1  ocatian  and  identification 
jf  asbistoi  in  sarr.piis.  This  is  usually 
iccc.T.pi'.ihtfd  through  subsfanual  on-f'-e-ri'') 
tra.air.s;  a?  '.veil  as  formal  educition  .".' 
rr.ins-aijjy  ir.i  rxucr-jscopy 

I  5  ':';r:er->r.;-jj 

Any  cr.iter.al  tvh.ch  .s  1  jri^,  'hip,"  mi  srr.a'.; 
enau^h  to  be  viewed  under  the  microscope 
-Can  be  "tm^ii^red  sn  ir.t'^rf-ren.te  for 
ashes';  j.  There  a.-e  Iitera.y  hxr^ireds  of 
mta-fcre-ites  ir.  Aorkp'.aces.  Tne  technique? 
descf  .bed  <n  fhis  .-r.ethod  are  norr^.aliy 
sucfic.er.t  to  eliminate  the  ir;rerfereRce5.,An 
artaljsf'j  success  in  eliminating  the 
ir.'erte.-;r ces  iepe'^.ds  on  proper  •:a:r.."i 

Asues^Ds  rtt^ner^'s  b»iior^  'o  two  zr^'.r&nl  ' 
farriuies.  -fte  serpentines  and  the  a.'r;;^hib3lr;5 
tn  che  serpentine  farr..ly,  the  orly  coir.mon 
r.br-us  nvneral  ischrysot.'.e  Occasionally, 
era!  an-::go.-ite  occj-s  .n  a  fibr.i  hab.. 
srphoioiiy  smtJar  ro  the  =niphibo:es. 
i  he  arr.phibo'.e  rr.inera'.s  cops.st  of  a  score  of 
ii'rerenf  rcineraU  of  which  only  tlve  are 
re^uU':edby  federal  s'andard;  amosi^^, 
c.-o;tdoi.te.  3n?hophyllite  asbestos.  iTemaI:*e 
isbe=t35  and  actinclite  asbestos.  These  ire 
the  or.y  a:r.phibole  minerals  that  have  been 
cor:imercia'.'iy  expid'ed  for  their  ("ibrous 
pwperies;  however,  the  rest  can  and  i-} 
izc^c  Dccisianj'.ly  in  asbestiform  habit 

in  aii.tion  to  the  related  mineral 
I  n"ert:?ren"£-s.  ather  minerals  co.T.mon  m 
buiii.r.4  cnaterial  may  present  a  problem  tjr 
■jorr.e  n-.icroscopists   gypsum,  anhydrite. 
br:.ic.'e.  quartz  f.bers,  talc  t'lbers  or  nbbon*. 
vvollas^oni'e,  periite.  attapulgite.  etc.  O'her 
fibrous  niateria's  commonly  present  m 
worvplaces  are:  fiberglass,  mineral  wool. 
ceramic  ••vool.  refractory  ceramic  fibers. 
kev'.  ir,  nomex. 'synthetic  fibers,  gr3phite  3:- 
cirbon  t'.bers.  cellulose  'paper  or  lAooi) 
.fibers,  metal  tlbers.  etc. 

Matrix  embedding  maleriai  C3.t\  sometimes 
b'i  a  r.e^ati%-e  interference.  The  analyst  may 
not  be  abis  to  easily  extract  the  fibers  from 
the  matrix  in  order  to  use  the  method.  Where 
possible,  remove  the  matrix  before  the 
ana'ys.}.  taking  careful  note  of  the  loss  o( 
wel  jh".  So.-r.e  common  matrix  materials  ar-: 
vinyl.  Tabber,  tar.  paint,  plant  fiber,  cement, 
and  epoxy.  A  further  negative  interference  is 
that  the  asbestos  fibers  tliemselves  may  be 
e.ther  too  small  to  be  seen  in  Phase  contrast 
Microscopy  (PCM)  or  of  a  very  low  fibrous 
quau.ty,  having  the  appearance  of  plant 
fibers.  The  analyst's  ability  to  deal  wi'h  these 
r;:ateriaU  increases  wirh  experience. 


16.  Uses  and  Occupational  Exposure 

Asbestos  is  ubiquitous  in  the  environment. 
More  than  40%  of  the  land  area  of  the  United 
States  IS  composed  of  minerals  which  may 
contain  asbestos.  Fortunately,  the  actual 
formation  of  great  amounts  of  asbestos  is 
reictiveiy  rare.  Nonetheless,  there  are 
loca'ions  m  which  environmental  exposure 
;an  be  severe  such  as  m  the  Serpen' ine  Hit's 
of  California 

There  are  'housands  of  uses  for  a^oe^'os  .n 
industry  and  the  home.  Asbes;os  abatement 
•AorK-rs  ars  the  most  current  segment  of  the 
pop'.,  litlon  »o  have  occupational  exposure  to 
5.-93;  arr.p.-*s  of  asbestos.  If  the  m.aterial  is 
unais'uroed,  r.-.era  is  no  exposure.  cKposure 
occurs  -.'-hen  the  asbestos-containing  ma'erial 
is  abraded  or  ofherv^ise  disturbed  dunn' 
.mairi'e.-ance  ope.-ations  or  so.r.e  other 
activity.  Approxim.ately  95'-'o  of  'he  asbestos 
Jn  p'me  in  tne  United  States  is  c'n-.sot.'e. 

Amosite  and  crocidolite  make  jo  nearly  a.l 
flte  di'ferfn.re.  Tremoiite  and  anthrphyliite 
mike  up  a  very  small  percentage  Tremolife 
.;>  tj.nd  in  extreirveiy  small  amounts  m 
zena-.T.  chr,  iciiecsposits  A:''.ncli'e  - 
exp.-?su"e  is  probably  greatest  from 
environmental  sources,  but  has  been 
ident. tied  in  vermicuiite  containing,  sprayed- 
on  insuij-ing  rrjatenais  wh.ch  may  ha .  e  been 
cer"ified  as  ashestos-free. 

1.7.  Plnyslcal  and  Chemical  Propei-ies 

Tne  ncm.nai  chem.cal  co-npositions  for 
"l-.e  astiesios  ."ninerais  were  given  m  Section 
i  Compared  to  cleavage  fragm.ents  of  the 
same  minerals,  asbestiform  f.bers  possess  a 
h.gh'ens.le  strength  along  the  fiber  axis. 
7n>fy  are  cher«icaily^inen,  non-combustible, 
and  heat  resistant.  Except  forchrysotiie.  they 
are  ins ol -hie  m  Hydrochloric  acid  (HCi). 
"Chrysot.le  is  slightly  soluble  in  HCI.  Asbestos 
has  high  electrical  resistance  and  gcod  sour.d 
absorbing  characteristics.  It  can  be  woven 
into  cables^.  fabrics  or  other  textiles,  or  mailed 
in'o  papers,  felts,  and  mats. 

1^.  Toxicology  fThis  Section  is  for 
Informa'.on  Only  and  Should  No>  Be  Taken 
as  OSH.\  Policy) 

Possible  physiologic  results  of  respiratory 
exposure  »o  asbestos  are  mesothelioma  of  t'ne 
pleu.'-a  or  peritoneum,  interstitial  fibrosis, 
asbes^osls.  pneumoconiosis,  or  respiratory 
cancer.  The  possible  consequences  of 
a?besfos  exposure  are  detailed  in  the  MOSH 
Cri-eria  Ox:ument  or  in  the  OSHA  .Asbestos 
Standards  :9CFR  1910  1001  and  29  CFR 
1926  t:oi. 

2.  S7/Tjp.'..-g  ?.-}C'^dure 

2  t  Equ.pmenf  forsa.mpimg 

v'al  Tube  or  cork  borer  sampling  dew  la 
[b]  Knife 

'c)  20  mL  scintillation  vial  or  similar  vial 
•(d)  Sealing  encapsulant 

2.2.  Safe'y  Precautions 

Asbestos  is  a  known  carcinogen.  Take  care 
when  sampling.  While  in  an  asbestos- 
containing  atmosphere,  a  properly  selected 
and  fit-tested  respirator  should  be  worn.  Take 
sam.ples  in  a  manner  to  cause  the  least 
amount  of  dust.  Follow  these  general 
guidelines: 

la)  Do  not  make  unnecessary  dust. 

lb)  Take  only  a  small  amount  U  to  2  g). 


(c)  Tightly  close  the  sample  container. 

(d)  Use  encapsulant  to  seal  the  spot  where 
tne  sample  was  taken,  if  necessary. 

2.3.  Sampling  Procedure 

Samples  of  any  suspect  m.aterial  should  be 
'aken  from  an  inconspicuous  place.  Where 
the  material  is  to  remain,  seal  the  sampling 
wound  wi'h  an  encapsulant  to  elimii;ate  the 
potential  for  exposure  from  the  sample  site 
Microscopy  requires  only  a  few  milligrams  of 
material.  The  amount  that  w.U  fill  a  20  m.L 
scintillation  vial  is  more  than  adequate  Be 
.  sure  to  collect  samples  from  all  layers  a-.d 
phases  of  ma-enal  If  possible,  make  separa'e 
samples  of  each  difTerent  phase  of 'he 
materiel  Tnis  wui  a.d  in  determ'n.ng  'he 
ac-uai  hazard  DO  SOT  LSE  ES^TLOPES 

pl-\st:c  op  paper  bags  of  a\y kixd 

TO  CCLLECT  SAMPLES.  The  use  of  plastic 
Cags  prisen's  a  con'im.ns'icn  hszard  'o 
IstioraTcr--  personnel  and  'o  ether  sam.ples. 
V,  hen  •r.?se  con'amers  are  opened,  a  bellows 
etfect  blows  tl'oers  out  of  the  container  onto 
everything,  incl^jCing  -.-e  -e-scn  oorrn.rg  -he 
container. 

If  3  cork-borer  *yp.;  5i~pler  .*  aiailabie 
push  the  'ube  *hu-a ugh  the  materia!  all  'he 
way.  50  'hat  all  laye.-s  of  material  a.-e 
sa.mpied   Some  samplers  are  m'ended  to  oe 
u.sposatjle.  These  should  be  capped  and  sent 
•o  'he  laboratory,  if  a  non-disposable  cork 
oorer  is  used,  em.pty  the  conten's  into  a 
scin'.llarlon  vial  and  send  to  the  labjraton, 
Vigorously  and  ccmple^elv  clean  'he  cork 
borer  between  sarroies 

2.4    Ship.ment 

Samples  packed  .n  glass  vials  must  not 
touch  or  they  m.ight  break  ;n  shipmen'. 

[a)  Sea!  the  samples  with  a  sam.pie  seal 
Isuch  as  the  OSHA  21)  over  the  end  to  guard 
against  tam.pering  and  to  identify  the  sam.pie 

''b!  Package  the  bulk  samples  in  separate 
packages  fro.m  the  air  samples.  They  m.ay 
cross-contaminate  each  other  and  wil! 
invalidate  the  results  of  the  air  samples. 

[c]  Include  identifying  paperwork  with  'he 
samples,  but  not  in  contact  w  ith  the 
suspected  asbestos. 

(d)  To  m.aintain  sample  accountabiii'y. 
ship  the  samples  by  certified  mail,  overnight 
express,  or  hand  carry  them  to  the  laboratory 

3.  Ana'viiS 

The  analysis  of  asbestos  samples  can  be 
divided  into  two  major  parts:  sample 
preparation  and  microscopy.  Because  of  the 
different  asbestos  uses  that  may  be 
encountered  by  the  analyst,  each  sample  m.ay 
need  different  preparation  steps.  The  choices 
are  outlined  below.  There  are  several 
different  tests  that  are  performed  to  identify 
±e  asbestos  species  and  determine  the 
percentage.  They  will  be  explained  below. 

3.1.  Safety 

(a)  Do  not  create  unnecessary  dust.  Handle 
the  samples  in  HEP A-filter  equipped  hoods. 
If  samples  are  received  in  bags,  envelopes  or 
other  inappropriate  container,  open  them  • 
only  in  a  hood  having  a  face  velocity  at  or 
greater  than  100  fpm.  Transfer  a  sm.all 
amount  to  a  scintillation  vial  and  only 
handle  the  smaller  amount. 

(b)  Open  samples  in  a  hood,  never  m  the 
ooen  lab  area. 
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(c)  Index  of  refraction  oils  can  be  toxic. 
Take  care  not  to  get  this  material  on  the  skin 
Wash  immediately  with  soap  and  water  if 
this  happens. 

(d)  Samples  that  have  been  heated  in  the 
muffle  furnace  or  the  drying  oven  may  be 
hot.  Handle  them  with  tongs  until  they  are 
cool  enough  to  handle. 

(e)  Some  of  the  solvents  used,  such  as  THF 
(tetrahydrofuran),  are  toxic  and  should  only 
be  handled  in  an  appropriate  fimie  hood  and 
according  to  instructions  given  in  the 
Material  Safety  Data  Sheet  (MSDS). 

.3.2.  Equipment 

(a)  Phase  contrast  microscope  with  lOx. 
16x  and  40x  objectives.  lOx  wide-field 
eyepieces.  G-22  Walton-Beckett  graticule. 
VVhippIe  disk,  polarizer,  analyzer  and  first 
order  red  or  gypsum  plate,  100  Watt 
illuminator,  rotating  position  condenser  with 
oversize  phase  rings,  central  stop  dis{)ersion 
objective.  Kohler  illumination  and  a  rotating 
mechanical  stage. 

fb)  Stereo  microscope  with  reflected  light 
illumination,  transmitted  light  illumination, 
polarizer,  analyzer  and  first  order  red  or 
gypsum  plate,  and  rotating  stage. 

(c)  Negative  pressure  hood  for  the  stereo 
microscope 

(d)  Muffle  furnace  capable  of  600°C 
(el  Drying  oven  capable  of  50 — 150°C 
^0  Aluminum  specimen  pans 

(g)  Tongs  for  handling  samples  in  the 
furnace 

(h)  High  dispersion  index  of  refraction  oils 
(Special  for  dispersion  staining.) 

n=1.550 

n=1.595 

n=1.590 

n=1.605 

n=1.620 

n=1.670 

n= 1.680 

n=1.690 

(i)  A  set  of  index  of  refraction  oils  from 
about  n=1.350  to  n=2.000  in  n=0.003 
increments.  (Standard  for  Becke  line 
analysis.) 

(j)  Glass  slides  with  painted  or  frosted  ends 
1x3  inches  Imra  (thick,  precleaned. 

(k)  Cover  Slips  22x22  mm.  #1'/^ 

(I )  Paper  clips  or  dissection  needles 

(m)  Hand  grinder 

(n)  Scalpel  with  both  »10  and  #11  blades 

(o)  0.1  molar  HCl 

(pi  Decalcifying  solution  (Baxter Scientific 
Products)  Ethylenediaminetetraacetic  Acid. 

Tetrasodium 0.7  g/l 

Sodium  Potassium  Tartrate 8.0  mg/liter 

Hydro(  hloric  Acid ; 99.2  g/'iiter 

Sodium  Tartrate 0.14  g/liter 

(q!  Tetrahydrofuran  (THF) 

(r)  Hotplate  capable  of  60°C 

(s)  Balance 

(t)  Hacksaw  biad;; 

(u)  Ruby  mortar  and  p<stle 

3.3.  SdH^plc  Pre-Prepar.?tion 

Sample  preparation  begins  with  pre- 
prf  paration  which  may  include  chemical 
redu(  tiun  of  the  matrix,  heating  the  sample 
Jo  dryness  or  heating  in  the  muffle  furnacn 
The  end  result  is  a  sample  which  has  been 
reduced  to  a  powder  that  is  sufficiently  fine 
to  fit  iindt^r  the  i  ovnr  slip  Analvze  different 


phases  of  samples  separately,  e.g..  tile  and 
the  tile  mastic  should  be  analyzed  separately 
as  the  mastic  may  contain  asbestos  while  the 
tile  may  not. 

(a)  \Vet  Samples 

Samples  with  a  high  water  content  will  not 
give  the  proper  disjjersion  colors  and  must  be 
dried  prior  to  sample  mounting.  Remove  the 
lid  of  the  scintillation  vial,  place  the  bottle 
in  the  dr>'ing  oven  and  heat  at  100"^  to 
dr>-nes$  (usually  about  2  h).  Samples  which 
a.re  not  submitted  to  the  lab  in  glass  must  be 
removad  and  placed  in  glass  vials  or 
aluminiim  v^eitihing  pans  before  piai  ing 
them  in  the  dr\':ng  o\en. 

(b)  Samples  With  Organic  Interference — 
Muffle  Furnace 

Thfse  may  include  s;mp!e<;  with  tcr  as  a 
ma'rix,  vinyl  asbestos  tile,  or  any  other 
orgsniGlhst  can  be  reduced  by  h^jating. 
Remove  the  sample  from  the  vial  and  weigh 
in  a  balnnce  to  determine  the  weight  of  the 
submitted  portion.  Place  the  sample  in  a 
muffle  jfumace  at  500°C  for  1  to  2  h  or  until 
nil  obvious  organic  material  has  been 
removed.  Retrieve,  cool  and  weigh  again  to 
determine  the  weight  loss  on  ignition.  This 
is  necessary  to  determine  the  asbestos 
content  of  the  submitted  sample,  because  the 
analyst  will  be  looking  at  a  reduced  sample. 

Note:  Heating  above  600°C  will  cause  the 
sample  to  undergo  a  structural  change  which, 
given  sufficient  time,  will  convert  the 
chr\'sotJle  to  forsterite.  Heating  even  at  lower 
temperetures  for  1  to  2  h  may  have  a 
measurable  effect  on  the  optical  properties  of 
the  minerals.  If  the  analyst  is  unsure  of  what 
to  expect,  a  sample  of  standard  asbestos 
should  be  heated  to  the  same  temperature  for 
the  same  length  of  time  so  that  it  can  be 
examined  for  the  proper  interpretation. 

(c)  Samples  With  Organic  Interference — THF 

Vinyl  asbestos  tile  is  the  most  common 
material  treated  with-this  solvent,  although, 
substances  containing  tar  will  sornetimes 
yield  to  this  treatment.  Select  a  portion  of  the 
material  and  then  grind  it  up  if  possible. 
Weigh  the  sample  and  place  it  in  a  test  tube. 
Add  sufficient  THF  to  dissolve  the  organic 
matrix.  This  is  usually  about  4  to  5  mL. 
Remeni>er,  THF  is  highly  flammoble.  Filter 
the  remaining  material  through  a  tared  silver 
membrane,  dry  and  weigh  to  determine  how 
much  it  left  after  the  solvent  extraction. 
Further  process  the  sample  to  remove 
(arlionaie  or  mount  directly. 

(d)  Santples  With  Carbonate  In!'  rfcrence 

C.irbonnte  material  is  often  found  on  fibers 
and  soiiielim?F  must  be  removed  in  order  t(i 
periorm  dispersion  microscopv.  Weigh  out  a 
portion  of  the  material  and  place  it  in  a  test 
tube.  Arid  a  sufficient  amount  of  0.1  M  HCl 
or  decalcifying  solution  in  the  tube  to  rtiact 
a!!  the  Cdrbon,i!e  as  evidenced  by  gas 
formation,  i.e..  when  thii  gas  bubbles  stop, 
uiid  d  littie  more  suiution.  If  no  mere  gas 
forms,  the  re.-iction  is  complete.  Filter  the 
material  ou;  through  a  tared  silver 
membrane,  dry  and  weigh  to  determine  the 
weiiiht  lost. 

3  4.  SaHiple  Preparation 

S.nmplt's  must  be  prepared  so  that  accurdtc 
dt'te.Tn  nation  ran  be  m<ide  of  the  asbestos 


type  and  amount  present.  The  following 
steps  are  carried  out  hi  the  low-flow  hood  (a 
low-flow  hood  has  less  than  50  fpm  flow): 

(1)  If  the  sample  has  large  lumps,  is  hard, 
or  cannot  be  made  to  lie  under  a  cover  slip, 
the  grain  size  must  be  reduced.  Place  a  small 
amount  between  two  slides  and  grind  the 
material  between  them  or  grind  a  small 
amount  in  a  clean  mortar  and  pestle.  The 
choice  of  whether  to  use  an  alumina,  ruby, 
or  diamond  mortar  depends  on  the  hardness 
of  the  material.  Impact  damage  can  alter  the 
asbestos  mineral  if  too  much  mechanical 
shock  occurs.  (Freezer  mills  can  completely 
destroy  the  obser.-able  cry-stallinity  of 
a.sbestcs  and  should  not  be  used).  For  some 
sa-mplcs,  a  portion  of  material  can  be  shaved 
off  with  a  scalpel,  ground  off  with  a  hand 
grinder  or  hack  saw  blade. 

The  preparation  tools  should  either  be 
disposnhle  or  cleaned  thoroughly.  Use 
vigorous  scrubbing  to  loosen  the  fibers 
during  the  washing.  Rinse  the  implements 
with  copious  amounts  of  water  and  air-dry  in 
a  dust-free  environment. 

(2)  If  the  sample  is  powder  or  has  been 
reduced  as  in  (1)  above,  it  is  ready  to  mount. 
Place  a  glass  slide  on  a  piece  of  optical  tissue 
and  write  the  identification  on  the  painted  or 
frosted  end.  Place  two  drops  of  index  of 
refraction  medium  n=1.550  on  the  slide.  (The 
medium  n=1.530  is  chosen  because  it  is  the 
matching  index  for  chrysotile.  Dip  the  end  of 
a  clean  paper-clip  or  dissecting  needle  into 
the  droplet  of  refraction  medium  on  the  slide 
to  moisten  it.  Then  dip  the  probe  into  the 
powder  sample.  Transfer  what  sticks  on  the 
probe  to  the  slide.  The  material  on  the  end 
of  the  probe  should  have  a  diameter  of  about 
3  mm  for  a  good  mount.  If  the  material  is 
very  fine,  less  sample  may  be  appropriate. 
For  non-powder  samples  such  as  Rber  mats, 
forceps  should  be  used  to  transfer  a  small 
amount  of  material  to  the  slide.  Stir  the 
material  in  the  medium  on  the  slide, 
spreading  it  out  and  making  the  preparation 
as  uniform  as  possible.  Place  a  cover-slip  on 
the  preparation  by  gently  lowering  onto  the 
slide  and  allowing  it  to  fall  "trapdoor" 
fashion  on  the  preparation  to  push  out  any 
bubbles.  Press  gently  on  the  cover  slip  to 
even  out  the  distribution  of  particulate  on  the 
slide.  If  there  is  insufficient  mounting  oil  on 
the  slide,  one  or  two  drops  may  be  placed 
near  the  edge  of  the  coverslip  on  the  slide. 
Capillary  action  will  draw  the  necessary 
amount  of  liquid  into  the  preparation. 
Remove  excess  oil  with  the  point  of  a 
laboratory  wiper. 

Trent  at  least  two  different  areas  of  each 
phase  in  this  fashion.  Choose  representative 
areas  of  the  sample.  It  may  be  useful  to  selef.t 
particular  areas  or  fibers  for  analysis.  This  is 
lispfu!  to  identify  a.-ibestos  in  severely 
inhomogeneous  samples. 
.    When  it  is  detormined  thai  amphiboles 
may  be  present,  repeat  the  above  process 
.using  the  appropriate  high-dispersion  oils 
until  an  identification  is  made  or  all  six 
asbestos  minerals  have  been  ruled  out.  Note 
thnt  percent  determination  must  be  done  in 
the  index  medium  1.S50  because  amphiboles 
tend  to  disappear  in  their  matching 
mediums. 
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3.5.  Analytical  procedure 

Note:  This  method  presumes  some 
knowledge  of  mineralogy  and  optical 
petrography. 

The  analysis  consists  of  three  parts:  The 
determination  of  whether  there  is  asbestos 
present,  what  type  is  present  and  the 
determination  of  how  much  is  present  The 
general  flow  of  the  analysis  is 

(1)  Gross  examination. 


(2)  Examination  under  polarized  light  on 
the  stereo  microscop)e. 

(3)  Examination  by  phase-polar 
illumination  on  the  compound  phase 
microscope. 

(4)  Determination  of  species  by  dispersion 
stain.  Examination  by  Bec.ke  line  analysis 
may  also  be  used;  however,  this  is  usually 
more  cumbersome  for  asbestos 
determination. 


(5)  Difficult  samples  may  need  to  be 
analyzed  by  SEM  or  TEM,  or  the  results  from 
those  techniques  combined  with  light 
microscopy  for  a  definitive  identification. 

Identification  of  a  particle  as  asbestos 
requires  that  it  be  asbestiform.  Description  of 
particles  should  follow  the  suggestion  of 
Campbell.  (Figure  1) 

BILUNG'topE  4510-26-P 
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SMGLC- CRYSTAL 
SHAPES 


CRYSTAL-AfiCRGSATC 
flfcTTERNS  OR  ARRANGCMENTS 


^>\ 


5te  "Atbttlifbrm" 


Figure  1.   Particle  definitions  showing  mineral  growth  habits. 
From  the  U.S.  Bureau  of  Mines 


r 
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For  the  purpose  of  regulation,  the  mineral 
must  be  one  of  the  six  minerals  covered  and 
must  be  in  the  asbestos  growth  habit.  Laige 
specimen  samples  of  asbestos  generally  have 
the  gross  appearance  of  wood.  Fibers  an 
easily  parted  from  it.  Asbestos  fibers  are  very 
long  compared  with  their  widths.  The  fibera 
have  a  very  high  tensile  strength  as 
demonstrated  by  bendlrg  without  bre.iking 
Asbestos  fibers  exist  in  bundles  that  are 
easily  parted,  show  longitudinal  fine 
stnic-tUTO  and  may  be  tufted  at  the  ends 
.showing  "bundle  of  sticks"  morphology.  In 
the  microscope  some  of  these  properties  may 
not  be  observable.  Arophiboies  do  not  always 
show  striafions  along  their  length  even  when 
they  are  asbestos.  Neither  will  they  always 
show  tufting.  They  generally  do  not  show  a 
curved  nature  except  for  very  long  fibers. 
Asbestos  and  asbestifbrm  minerals  are 
usually  characterized  In  groups  bv  extremely 
high  aspect  raHoa  (greater  than  100:1 ).  While 
aspect  iBtio  analysis  is  useful  for 
characterizing  populations  of  fibers.  It  cannot 
be  uttd  to  Identify  individual  fibers  of 
intermediate  to  short  aspect  ratio. 
Otnervation  of  many  fibers  is  often  necessary 
to  detennine  whether  a  sample  consists  of 
■cleavage  fragments"  or  of  asbestos  fibers. 
Moat  cleavage  fragments  of  the  asbestos 
minerals  are  easily  distinguishable  from  true 
asbestos  fibers.  This  is  because  true  cleavage 
fagiBenU  usually  have  laiger  diameters  than 
1  |UB.  Internal  stmctwe  of  perticles  larger 
than  this  usually  shows  them  to  have  no 
internal  fibrillar  structure.  In  addition, 
cleavage  fragments  of  the  monoclinic 
amphiboles  show  inclined  extinction  under 
crossed  polars  with  no  compensator. 
Asbestos  fibers  usually  show  extinction  at 
zero  degrees  or  ambiguous  extinction  if  any 
at  all.  Morphologically,  the  larger  cleavage 
fragments  are  obvious  by  their  blunt  or 
stepped  ends  showing  prismatic  habit.  Also, 
they  tend  to  be  acicular  rather  than  niiform. 
Where  the  particles  are  less  than  1  |mi  in 
diameter  and  have  an  aspect  ratio  greater 
than  or  equal  to  3:1,  U  is  recommeiidwi  that 
the  sample  be  analyzed  by  SEM  or  TEM  if 
there  is  any  question  whether  the  fibera  are 
ileavage  fragments  or  asbestilbrm  panicles. 

Care  must  be  taken  when  analyzing  by 
electron  microscopy  because  the 
interferences  are  different  from  those  in  light 
microscopy  and  may  structurally  be  very 
similar  to  asbestos.  The  classic  interference  is 
between  anthopbyllite  and  biopyribole  or 
intermediate  fiber.  Use  the  same 
morphological  dues  for  electron  microscopy 
as  are  used  for  light  microscopy,  e-g.  fibril 
splitting,  internal  longitudinal  striation, 
fraying,  curvature,  etc 

(1)  Gross  examination: 
Examine  the  sample,  preferably  in  the  glass 

vial.  Determine  the  presence  of  any  obvious 
fibrous  component.  Estimate  a  peicent^^ 
baaed  on  ptevious  experieoca  and  current 
observation.  Detennine  whether  any  pre- 
preparation  is  necessary.  Detennine  the 
number  of  phaaes  pteaent.  This  step  may  be 
carried  out  or  augjfBented  by  obaenatkm  at  6 
to  40x  under  a  stereo  microecope. 

(2)  Af>er  performing  any  necessary  pie- 
prcparatkm,  prepare  slides  of  each  phase  as 
<l«M3ribed  atwve.  Two  pmparatiou  of  the 
same  phase  in  the  same  imlea  medmmcan 


be  made  side-by-side  on  the  same  glass  for 
convenience.  Examine  with  the  polarizing 
stereo  microscope.  Estimate  the  percentage  o 
asbestos  based  on  the  amount  of  birpfringer.t 
fibrT  prpsent. 

(3)  Examine  the  slide*  on  the  phaRS-poIar 
microscopes  at  magnifications  of  160  and 
iOOy.  Note  the  morphology  of  the  fibers. 
U<r:>.  thm.  very  straight  fibers  with  little 
cu:-.3ture  are  indicative  of  fibers  from  the 
amphibole  family.  Curved,  wavy  fibers  are 
usually  iridicative  of  chrj-sotile.  Estimate  fhf 
ptrtenfage  of  asbestos  on  the  phase-polar 
microscope  imder  conditions  of  crossed 
po!a.-s  and  a  gypsum  plate.  Fibers  smoller 
than  1.0  fun  in  thickness  must  be  identified 
by  inference  to  the  presence  of  larger, 
identifiable  fibers  and  morphology.  If  no 
larger  fibers  are  visible,  electron  microscopy 
shovjjd  be  performed.  At  this  point,  only  a 
tentative  identification  can  be  made.  Full 
identification  must  be  made  with  dispersion 
nncroscopy.  Details  of  the  tests  are  included 
in  the  appendices. 

14)  Once  fibers  have  been  determined  to  be 
present,  they  must  be  identified.  Adjust  the 
rnicrosrope  for  dispersion  mode  and  observe 
tne  fibers.  The  microscope  has  a  rotating 
stage,  one  polarizing  element,  and  a  system 
for  generating  dark-field  dispersion 
microscopy  (see  Section  4.6.  of  this 
appendix).  Align  a  fiber  with  its  length 
parallel  to  the  polarizer  and  note  the  color  of 

fv!.^''*  1'°^-  ^°^^*^  *^^  **^«  to  *»^n8  'lie 
fiber  length  perpendicular  to  the  polarizer 

and  note  the  color.  Repeat  this  process  for 

every  fiber  *r  fiber  bundle  examined.  The 

colors  must  be  consistent  with  the  colors 

generated  by  standard  asbestos  reference 

materials  for  a  positive  identification.  In 

n=1.550,  amphiboles  will  generally  show  a 

yellow  to  straw-yellow  color  indicating  that 

the  fiber  indices  of  refraction  are  higher  than 

the  liquid.  If  long,  thin  fibers  are  noted  and 

the  colors  are  yellow,  prepare  fu,-iher  slides 

as  above  in  the  suggested  matching  liquids 

listed  below: 


Type  rf  asbestos  index  tH  refraction 

Chrysotile  0=1.5.^0. 

Amosite n»1.670  r  ^  680 

CrocJdolite  n=l.6C'0. 

AnthophyHite  n=  1. 605  nd  1.620 

TremoWe n=1.605  and  1  620 

Actinolite  n=1.620. 

When?  more  than  one  liquid  is  suggested, 
the  first  is  preferred;  however,  in  some  cases 
this  liquid  will  not  give  good  dispersion 
color.  Take  care  to  avoid  interferences  in  the 
other  liquid;  e.g.,  wollaslonite  in  n=l.620 
will  give  the  same  colors  as  tremolite.  In 
n=1.605  wollaslonite  will  appear  yellow  in 
aH  directions.  Wollastonite  may  be 
determined  under  crossed  polars  as  it  will 
change  from  blue  to  yellow  as  it  is  rotated 
along  its  fiber  axis  by  tapping  on  the  co\'er 
slip.  Asbestos  minerab  will  not  change  in 
this  way. 

Oetermiiution  of  the  angle  of  extinction 
may,  when  present,  aid  in  tbe  determination 
of  aothophyllite  fr«n  tremolite.  True 
asbestos  fibers  usually  have  0»  extinction  or 
ambiguous  extinction,  while  cieevage 
fragments  have  more  definite  extinction. 
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Continue  ar.alysis  until  both  pn-par-tions 
have  been  examined  and  all  prt5.ent  spcics 
If     of  asbestos  are  identified.  If  there  ar^  "o 
fibers  present,  or  there  is  less  than  0.1% 
present,  end  the  analysis  with  the  minimum 
number  of  slides  (2). 

(5)  Some  f;!)ers  have  a  coating  on  the.Tj 
which  m.akes  dispersion  .Tiitroscopy  vtry 
difficult  or  imp-j  ..;iLie  B,:-.ke  lL-.e  analysis  or 
electron  r.a.-jy^-uop-  may  be  perforrncj  hi 
those  r^jse*.  n  ■•Hrmin"  the  percent?ge  by 
light  micros,  rpy  ITM  analysis  tends  to 
overestimaie  \he  actu.i]  percentage  pm-sent. 

(6)  Percenl-^ge  ilcterroination  is  an  estira.ite 
of  occluded  area,  tempered  by  gross 
observation.  Cross  observation  information  is 
u»d  to  make  sure  that  the  high  magnification 
microscopy  does  not  greatly  ovei^  or  under- 
estimate the  amount  ot  fiber  present  This 
part  of  tbe  analysis  requires  a  great  deal  of 
experience.  Satisfactory  models  for  asbestos 
content  analysis  have  not  yet  been 
developed,  although  some  models  baaed  o.i 
metalhirgical  grain-size  determination  have 
found  some  utility.  Estimation  is  more  easily 
handled  in  situations  where  the  grain  sizes 
visible  at  about  160x  are  about  tbe  same  and 
the  sample  is  relatively  homogeneous. 

View  all  of  tbe  area  under  the  cover  slip 
to  nuke  tbe  percentage  determination.  View 
tbe  fields  while  nnoving  the  st^e.  paying 
attention  to  the  clumps  of  material.  These  are 
not  usually  tbe  best  areas  to  perform 
dispersion  microscopy  because  of  t)>e 
interference  from  other  materials.  But,  they 
are  the  areas  most  likely  to  n^iresenl  the 
accurate  peroentage  in  the  sample.  Small 
amounts  of  asbestos  require  slower  sranning 
and  more  frequent  analysis  of  individual 
fields. 

Report  the  area  occluded  bv  asbestos  ai  the 
concentration.  This  estimate  does  not 
generally  take  into  consideration  the 
difference  in  density  of  the  different  spe».ies 
present  in  the  sample.  For  most  samples  this 
IS  adequate.  Simulation  studies  with  similar 
materials  must  be  carried  out  to  apply 
microvisual  estimation  for  that  purpose  and 
is  beyond  tbe  scope  of  this  procedure. 

(7)  Where  successive  concentrations  h.i\ f 
been  made  by  chemical  or  phvsical  means, 
the  amount  repwled  is  the  percentage  of  the 
material  in  the  "as  submitted"  or  origin.il 
state.  The  p.^rcentage  determined  by 
microscopy  is  multiplied  by  the  frartioiw 
r>:.T»aining  after  pre-preparation  steps  to  give 
the  percentage  in  the  original  sample  For 
example: 

.•^fep  1.  60%  r»>mains  after  heating  at  S-SO  x: 

for  1  h. 
.Step  2.  30%  of  the  residue  of  step  1  remains 

after  dissolution  of  carbonate  in  0  1  m 

HCl. 
Step  3.  Microvisual  estimation  determines        ' 

that  5%  of  the  sample  is  chrysotile 

asbestos. 

The  reported  result  is: 

R=fMicrovisual  resuh  in  percent)  x  fPraction 
remaining  after  step  2)  x  (Practioo 
remaining  of  original  sample  after  step  1) 

R=l5)>«(J0)x|.60)=o.9% 

(8)  Report  the  percent  and  type  of  asbestos 
present.  For  samples  where  asbestos  was 
identified,  but  is  less  than  1.0%.  report 
"Asbestos  pn-sent.  less  than  1.0%."  Therw 
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must  have  been  at  least  two  observed  fibers 
or  fiber  bundles  in  the  two  preparations  to  be 
reported  as  present.  For  samples  where 
asbestos  was  not  seen,  report  as  "None 
Detected." 

Auxiliary  Information 

Because  of  the  subjective  nature  of  asbestos 
analysis,  certain  concepts  and  procedures 
need  to  be  discussed  in  more  depth.  This 
information  will  help  the  analyst  understand 
why  some  of  the  procedures  are  carried  out 
the  way  they  are. 

4.1.  Light 

Light  is  electromagnetic  energy.  It  travels 
from  its  source  in  packets  called  quanta.  It  is 
instructive  to  consider  light  as  a  plane  wave. 
The  light  has  a  direction  of  travel. 
Perpendicular  to  this  and  mutually 
perpendicular  to  each  other,  are  two  vector 
components.  One  is  the  magnetic  vector  and 
the  other  is  the  electric  vector.  We  shall  only 
be  concerned  with  the  electric  vector.  In  this 
description,  the  interaction  of  the  vector  and 
the  mineral  will  describe  all  the  observable 
phenomena.  From  a  light  source  such  a 
microscop>e  illuminator,  light  travels  in  all 
diHerent  direction  from  the  filament. 

In  any  given  direction  away  from  the 
filament,  the  electric  vector  is  perpendicular 
to  the  direction  of  travel  of  a  light  ray.  While 
perpendicular,  its  orientation  is  random 
about  the  travel  axis.  If  the  electric  vectors 
from  all  the  light  rays  were  lined  up  by 
passing  the  light  through  a  filter  that  would 
only  let  light  rays  with  electric  vectors 
oriented  in  one  direction  pass,  the  light 
would  then  be  POLARIZED. 

Polarized  light  interacts  with  matter  in  the 
direction  of  the  electric  vector.  This  is  the 
polarization  direction.  Using  this  property  it 
is  possible  to  use  polarized  light  to  probe  ^ 
di^erent  materials  and  identify  them  by  how 
they  interact  with  light. 

The  speed  of  light  in  a  vacuum  is  a 
constant  at  about  2.99x10"  m/s.  When  light 
travels  in  different  materials  such  as  air, 
water,  minerals  or  oil,  it  does  not  travel  at 
this  speed.  It  travels  slower.  This  slowing  is 
a  function  of  both  the  material  through  which 
the  light  is  traveling  and  the  wavelength  or 
frequency  of  the  li^t.  In  general,  the  more 
dense  the  material,  the  slower  the  light 
travels.  Also,  generally,  the  higher  the 
frequency,  the  slower  the  light  will  travel. 
The  ratio  of  the  speed  of  light  in  a  vacuum 
to  that  in  a  material  is  called  the  index  of 
refraction  (n).  It  is  usually  measured  at  589 
nm  (the  sodium  D  line).  If  white  light  (light 
containing  all  the  visible  wavelengths) 
travels  through  a  material,  rays  of  longer 
wavelengths  will  travel  faster  than  those  of 
shorter  wavelengths,  this  separation  is  called 
dispersion.  Dispersion  is  used  as  an  identifier 
of  materials  as  described  in  Section  iS. 

4.2.  Material  Properties 

Materials  are  either  amorphous  or 
crystalline.  The  difference  between  these  two 
descriptions  depends  on  the  positions  of  the 
atoms  in  them.  The  atoms  in  amorphous 
materials  are  randomly  arranged  with  no  long 
range  order.  An  example  of  an  amorphous 
material  is  glass.  The  atoms  in  cr>stalline 
materials,  on  the  other  hand,  are  in  regular 
arrays  and  have  long  range  order.  Most  of  the 


atoms  can  be  found  in  highly  predictable 
locations.  Examples  of  crystalline  material 
are  salt,  gold,  and  the  asbestos  minerals. 

It  is  beyond  the  scope  of  this  method  to 
describe  the  different  types  of  crystalline 
materials  tbat  can  be  found,  or  the  full 
descriptioi)  of  the  classes  into  which  they  can 
fall.  However,  some  general  crystallography 
is  provided  below  to  give  a  foundation  to  the 
procedures  described. 

With  the  exception  of  anthophyllite,  all  the 
asbestos  minerals  belong  to  the  monoclinic 
cr>stal  typ*.  The  unit  cell  is  the  basic 
repeating  unit  of  the  crystal  and  for 
monoclinic  crystals  can  be  described  as 
having  thr«e  unequal  sides,  two  90°  angles 
and  one  angle  not  equal  to  90°.  The 
orthorhombic  group,  of  which  anthophyllite 
is  a  member  has  three  unequal  sides  and 
three  90°  atgles.  The  unequal  sides  are  ^ 
consequence  of  the  complexity  of  fitting  the 
different  atoms  into  the  unit  cell.  Although 
the  atoms  are  in  a  regular  array,  that  array  is 
not  symmatrical  in  all  directions.  There  is 
long  range  order  in  the  three  major  directions 
of  the  cr>'stal.  However,  the  order  is  different 
in  each  of  |he  three  directions.  This  has  the 
effect  that  the  index  of  refraction  is  different 
in  each  of  the  three  directions.  Using 
polarized  light,  we  can  investigate  the  index 
of  refraction  in  each  of  the  directions  and 
identify  the  mineral  or  material  under 
investigation.  The  indices  a,  p,  and  y  are  used 
to  identify  the  lowest,  middle,  and  highest 
index  of  refraction  respectively.  The  x 
direction,  associated  with  a  is  called  the  fast 
axis.  Conversely,  the  z  direction  is  associated 
with  y  and  is  the  slow  direction.  Crocidolite 
has  a  along  the  fiber  length  making  it 
"length-fast".  The  remainder  of  the  asbestos 
minerals  have  the  y  axis  along  the  fiber 
length.  They  are  called  "length-slow".  This 
orientatioQ  to  fiber  length  is  used  to  aid  in 
the  identification  of  asbestos. 

4.3.  Polarited  Light  Technique 

Polarized  light  microscopy  as  described  in 
this  section  uses  the  phase-polar  microscope 
described  in  Section  3.2.  A  phase  contrast, 
microscope  is  fitted  with  two  polarizing 
elements,  one  below  and  one  above  the 
sample.  The  polarizers  have  their 
polarization  directions  at  right  angles  to  each 
other.  Depeiiduig  on  the  tests  performed, 
there  may  he  a  compensator  between  these 
two  polarizing  elements.  A  compensator  is  a 
piece  of  mineral  with  known  properties  that 
"compensates"  for  some  deficiency  in  the 
optical  train.  Light  emerging  from  a 
polarizing  element  has  its  electric  vector 
pointing  ia  the  polarization  direction  of  the 
element.  The  light  will  not  be  subsequently 
transmitted  through  a  second  element  set  at 
a  right  angle  to  the  first  element.  Unless  the 
light  is  altered  as  it  passes  frtjm  one  element 
to  the  other,  there  is  no  transmission  of  light. 

4.4.  Angle  of  Extinction 

Crystals  which  have  different  crystal 
regularity  in  two  or  three  main  directions  are 
said  to  be  anisotropic.  They  have  a  different 
index  of  refraction  in  each  of  the  main 
directions.  When  such  a  crystal  is  inserted 
between  the  crossed  p>olars,  the  field  of  view 
is  no  longer  dark  but  shows  the  crystal  in 
color.  The  color  depends  on  the  properties  of 
the  crystal  The  light  acts  as  if  it  travels 


through  the  crystal  along  the  optical  axes.  If 
a  crystal  optical  axis  were  Jined  up  along  one 
of  the  polarizing  directions  (either  the 
polarizer  or  the  analyzer)  the  light  would 
appear  to  travel  only  in  that  direction,  and 
it  would  blink  out  or  go  dark.  The  differencp 
in  degrees  between  the  fiber  direction  and 
the  angle  at  which  it  blinks  out  is  called  the 
angle  of  extinction.  When  this  angle  can  be 
measured,  it  is  useful  in  identifying  the 
mineral.  The  procedure  for  measuring  the 
angle  of  extinction  is  to  first  identify  the 
polarization  direction  in  the  microscope.  A  - 
commercial  alignment  slide  can  be  used  to 
establish  the  polarization  directions  or  use 
anthophyllite  or  another  suitable  mineral. 
This  mineral  has  a  zero  degree  angle  of 
extinction  and  will  go  dark  to  extinction  as 
it  aligns  with  the  polarization  directions. 
When  a  fiber  of  anthophyllite  has  gone  to 
extinction,  align  the  eyepiece  reticle  or 
graticule  with  the  fiber  so  that  there  is  a 
visual  cue  as  to  the  direction  of  polarization 
in  the  field  of  view.  Tape  or  otherwise  secure 
the  eyepiece  in  this  position  so  it  will  not 
shift. 

After  the  polarization  direction  has  been 
identified  in  the  field  of  view,  move  the 
particle  of  interest  to  the  center  of  the  field 
of  view  and  align  it  with  the  polarization 
direction.  For  fibers,  align  the  fiber  along  this 
direction.  Note  the  angular  reading  of  the 
rotating  stage.  Looking  at  the  particle,  rotate 
the  stage  until  the  fiber  goes  dark  or  "blinks 
out".  Again  note  the  reading  of  the  stage.  The 
difference  in  the  first  reading  and  the  second 
is  an  angle  of  extinction. 

The  angle  measured  may  vary  as  the 
orientation  of  the  fiber  changes  about  its  long 
axis.  Tables  of  mineralogical  data  usually 
report  the  maximum  angle  of  extinction. 
Asbestos  forming  ininerals,  when  they 
exhibit  an  angle  of  extinction,  usually  do 
show  an  angle  of  extinction  close  to  the 
reported  maximum,  or  as  appropriate 
depending  on  the  substitution  chemistry. 

4.5.  Crossed  Polars  with  Compensator 

When  the  optical  axes  of  a  crystal  are  not 
lined  up  along  one  of  the  polarizing 
directions  (either  the  polarizer  or  the 
analyzer)  part  of  the  light  travels  along  one 
Eixis  and  part  travels  along  the  other  visible 
axis.  This  is  characteristic  of  birefringent 
materials. 

The  color  depends  on  the  difference  of  the 
two  visible  indices  of  refraction  and  the 
thickness  of  the  crystal.  The  maximum 
difference  available  is  the  difference i)etween 
the  a  and  the  y  axes.  This  maximum 
difference  is  usually  tabulated  as  the 
birefringence  of  the  crystal. 

For  this  test,  align  the  fiber  at  45°  to  the 
polarization  directions  in  order  tormaximize 
the  contribution  to  each  of  the  optical  axes. 
The  colors  seen  are  called  retardation  colors. 
They  arise  from  the  recombination  of  light 
which  has  traveled  through  the  two  separate 
directions  of  the  crystal.  One  of  the  rays  is 
retarded  behind  the  other  since  the  light  in 
that  direction  travels  slower.  On 
recombination,  some  of  the  colors  which 
make  up  white  light  are  enhanced  by 
constructive  interference  and  some  are 
suppressed  by  destructive  interference.  The 
result  is  a  color  dependent  on  the  difference 
^between  the  indices  and  the  thickness  of  the 
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urysfal.  The  proper  co)ors.  thicknesses,  and 
retardations  are  shown  on  a  Mirhf>i-L«vy 
chart.  The  three  ifmis,  rptarrfatioa,  thickness 
and  birefringence  are  rclnred  by  Ibe  following 
relationship: 

R=t(n,-aJ 

R=relardBtion,  l=f  ryst.»l  t)iii  kness  in|L'n,  tmd 

n,„y=tndices  of  njfrai  iion. 

Examination  of  the  equation  for  ssbt^tos 
minerals  reveals  that  iha  \  isibK;  «x>lor5  for 
almost  all  common  asbestos  minerals  and 
fiber  sizes  are  shades  of  Rrsy  and  bk«  k.  The 
«ye  is  relatively  poor  at  discrimin-itinj; 
different  shades  of  pray.  It  is  very  good  at 
discriminating  differenl  i  olors.  In  onler  In 
fompensalt'  for  the  low  retaruat>oi7.  a 
compensator  is  added  to  fhp  fi^t  trHin 
txlvveen  the  polarixalion  elHmpnts.  The 
1  ompensalor  used  for  this  test  is  a  )>-.  psu;ii 
plate  of  known  thirknt-ss  and  birefringence 
Sui  h  a  compensator  when  orients  d  t ;  •J5'"  lo 
Ibe  poFarizer  direction,  psovides  a  re^a/daiion 
of  .S.^O  nm  of  the  530  nm  hsa  elengih  t  oior 
1  hi'  enhances  the  r«;d  color  ?nd  giv'-r  -he 
background  a  chr.sacterislii  r^d  lo  red- 
magen's  color.  If  this  •'[oil-wave'" 
compensator  is  in  place  when  the  aslieslos 
preparelion  is  instrled  into  the  ligi.t  tjiiin. 
the  colors  seen  on  the  fi!>;rs  an»  quiie 
diffsrent.  Gypsum,  like  asb^-ssos  ha«;  p  fast 
iixis  and  a  slow  axis.  When  a  fiber  is  aligned 
wi!h  its  fast  axis  in  the  Siime  direction  as  the 
fas!  axis  of  the  g^vpsuro  plate,  the  rf:y 
vibrating  in  the  slow  diretMion  is  n;t^;Tied  by 
both  the  asbestos  and  the  g-.  psum.  1  his 
results  in  a  higher  retardation  than  would  hr 
presr-),!  for  either  of  the  luo  minerals.  The 
color  st>en  is  a  sei  or>d  order  bh-e.  When  the 
fibtir  is  rotated  90°  using  the  rfjtKf  i);g  stagi;. 
the  slow  dire<:tion  of  the  fiber  is  now  aligned 
with  the  fast  direction  of  the  gvjjsui^i  and  the 
(r.st  direction  o!  the  Hber  is  ai  gr.cd  wiih  the 
slnv.  di-ei  lion  of  the  gvp-Jiitr;.  T  hi.-,,  one  ray 
vibrates  faster  in  the  fa;,!  c'iiei.tion  of  Ifie 
Ryps;i,m  sr.d  slower  in  (he  slow  di;.!(  tion  of 
the  jiber  the  other  ray  Hill  vibrate  slower  in 
ihe  slow  direction  ol  the  gypci:m  aix)  fasttr 
in  the  fast  direction  of  the  fiber.  I;-?  rhi<:  case, 
the  eiiect  is  sublractive  snd  the  color  seen  is 
a  firs!  order  yellow  As  longds  the  \\hrr 
ihickuess  docs  not  add  appret  iabK  lo  Ihe 
I  <i!or.  Ihe  same  basic  colors  will  be  si-cn  for 
all  3;.i)er.tos  types  p.xcepl  fTocidoiite.  In 
i,ro<,ico;rie  the  colors  w)l!  be  weaker,  may  be 
in  the  opposite  directions,  and  will  be  alterrd 
by  the  bl>;p  absorption  color  natural  to 
croiidij'.ie  Hundreds  of  other  materials  will 
give  the  s<ime  colors  as  asbestos,  and 
therefore,  this  test  is  not  definitive  for 
asbestos.  The  test  is  usehil  in  discriminating 
against  fiberglass  or  other  amorphous  fibers 
such  as  some  synthetic  fibers.  Certain 
synthetic  fibers  will  show  retardation  c-olors 
different  than  asbestos;  however,  there  are 
some  forms  of  polyethylene  and  aramid 
which  will  show  morphology  and  retardation 
colors  similar  to  asbestos  minerals.  This  test 
must  be  supplemented  with  a  positive 
identification  test  when  birefringent  fibers 
are  present  which  can  not  be  excluded  by 
morphology.  This  last  is  relatively  ineffective 
for  use  on  fibers  less  than  1  |m)  iii  diameter. 
For  positive  confirmation  TEM  or  SEM 
should  be  used  if  no  larger  bundles  or  fibers 
are  visible. 


4  6.  Dispersion  Sfairiing 

Dispersion  microscopy  or  dispersion 
staining  is  the  method  of  »:hoiop  for  the 
identificafion  of  asbestos  in  bulk  mafpnals. 
Becke  j'ine  analysis  is  used  by  some 
laborjiiories  and  yields  the  same  results  as    ^ 
does  dispersion  staining  for  asbestos  and  cfn 
be  used  in  lieu  of  dispersion  staining. 
Dispersion  staining  is  performed  on  the  same 
platform  cs  ihe  phase-polar  analysis  with  the 
aiialyzer  and  compensator  removed.  One 
polarizjno  element  remains  to  define  Ihe 
direct, on  of  the  light  .so  that  the  difiervnl 
ir.dice.-;  of  refmf.iion  of  the  fibers  may  I*; 
sepprstely  determined.  Dispersion 
mil  ro,sc.ipy  is  a  dark-field  technique  vwhen 
UKsd  iij-p.sbi^stos.  I^anicles  are  ircagcd  wjih 
.scattered  li^ht.  Lisht  which  is  unsc^ltrred  is 
bio.  k.:d  from  reaching  the  eye  cither  bv  the 
back  T:  id  image  mask  in  a  f.^iOone  oiijeclive 
c:  a  hni\  field  image  mcsk  in  the  phase 
•  ■nrdcr.s'T.  The  most  convt-nicnl  n.ethod  is  lo 
use  the  -ryj'iirc  phase  condenser  lo  mcvc  an 
oversized  phase  ring  into  pfer  e.  Th'-  ide^d 
sizj  f'jr  this  ring  is  for  the  central  disk  to  be 
just  larger  th.m  the  objerlive  entrv  r-ijerture 
as  viewed  in  the  back  fo<:al  plane".  The  l.irger 
the  disk,  the  less  s(  altered  light  reat  h'-s  the 
eye.  This  will  hrave  the  effect  of  diminishing 
the  intensity  of  dispersion  color  and  will 
shift  the  actual  color  seen.  The  cjlors  s;?t;n 
vary  e\  en  on  micrr-sfopes  from  the  same 
man:ifa(  ii;rer.  This  is  due  lo  the  difTc-renl 
bands  of  wsvelcngth  exc  lusion  b\'  different 
mask  sizes.  The  iriosk  may  eith:  r  reside  m 
the  (ondenser  or  i),  the  objective  bai  k  f(j,:al  . 
plane.  It  is  i;-np.^'73tive  that  the  anoKet 
defern.ir,e  by  experinentrjlion  with  .-..'bc^los 
stand.nrds  what  the  appruprir.te  cole.-s  should 
be  for  >  3,  h  asbA-.stos  type.  Th.;  colors  d-  p;-nd 
also  on  Ihe  te!;>peratiire  of  the  prvpara;ion 
atd  ihe  exact  chemistry  of  ihe  asbeslcs. 
Theafore,  soi;'e  slight  differences  fruin  the 
stand.',;  ds  .sht.bld  be  ello*'.  ed.  1  his  is  .-^ol  a 
Ki!ri(>i!.>;  probl";n  fcr  conir.iercjal  vsbt-s:os 
use.s.  This  le:  l:n'C!;e  ;<:  u  ed  fo,-  idcr..incr.;  on 
of  the  indi'  es  ortefrar)r.-)n  for  Tber?;  by 
nvo^nitK-in  of  (  o!or.  The;v  is  n.>  ry.TVjX 
ninnt.rir.-'!  rp..-'out  of  the  index  of  ref.'a<  t!o:c 
fi)rreh?iiop  of  i  .ilur  to  .u  tUil  index  of 
refractjon  is  po-^sihle  by  referral  lo  publi-  hed 
tonversio.':  tatj'cs.  1  his  is  net  nec.!,:;.),-V'  :';jr 
the  analysis  of  ash&stos.  Rv-'ogi(itio;i  of 
.-.pproiniate  colors  slono  w ah  ihe  proprr 
morphology  are  deemed  suffjcienl  \o  idenlify 
the  commercial  asbestos  n.inerals.  Other 
techniques  includirg  SEM.  Tc'l  and  X.KD 
maybe  required  fo  provide  i'jc.ii.mal 
information  in  ortJ.-r  lo  idcM..^  other  types 
of  asbestos. 

Make  a  preparation  in  the  suspe<.ted 
matching  high  dispersion  oil,  e  g.,  ij=r.55ij 
for  chrysolile.  Perform  the  preliminary  tests 
to  determine  whether  the  fibers  are 
birefringent  or  not.  Take  note  of  the 
morphological  charactCT.  Wevy  fibers  are 
indicative  of  cbrysotile  while  long,  straight. 
thin,  frayed  fibers  are  indicative  of 
amphibole asbestos.  This  can  aid  in  the 
selection  of  the  appropriate  matching  oil.  The 
microscope  is  set  up  and  the  polarization 
direction  is  noted  as  in  Section  4.4.  Align  a 
fiber  with  the  polarization  direction.  Note  the 
color.  This  is  the  color  parallel  to  the 
polarizer.  Then  rotate  the  fiber  rotating  the 
stage  fW* so  that  the  pol;»rizj»f!on  direi  tion  is 


across  the  fiber.  This  is  the  perpendicular 
position  Again  note  the  color.  Both  colors 
must  be  consistent  with  standerd  asbestos 
minerals  in  the  correct  direction  for  a 
positive  identification  ol  asbestos.  If  only  ore 
of  Ihe  colors  is  correct  while  Ihe  other  is  no' 
Ihe  identification  is  not  positive.  If  tht  mlors 
in  both  directions  are  bluish-white,  ihe 
&naly.sl  has  chosen  a  matching  index  oil 
which  is  hip;ier  ihan  the  corretl  malchir.f;  cl 
e.g  the  analyst  has  used  n=^l.&20  wherf 
cbrysotile  is  pivsf-nt.  The  c'-xl  lower  oil 
(Secl.o.i  3.S.)  ■  t:oi;lri  be.  used  to  prepare 
another  spe<  iinen  If  l^f  color  in  »«>ih 
direiJions  is  yeHow-wijiic  lo  straw-^elUjw- 
white,  this  ind:.  ates  Ih.  t  ihe  index  of  iht.  ol 
is  loKer  ih.n  ibe  index  of  ihe  fiber,  e  g  the 
piep.ir.^iiofi  !s  in  n=l. 5-1  while  ..nthophyii)-. 
is  present  .Sei  -ct  ihe  n'-vi  h-ther  oil  |.S«-ii,o,-i 
3  S.)  ard  pr-;v-.:e  ai.ot *:••■»■  shd-:.  V-.irw.nue  in 
this  fashion  i;;;iil  a  po.-it.'ve  iderttiliri-iioii  ol 
all  asbe-.tos  spei  tes  pr<-se.-.f  has  bcpn  ;n.-;df^  or 
all  possib!"  t-.r>est(>s  sri-^'^'s  have  bei'  i  r-iVd 
o:!t  by  nc,i.":!-.e  rvsulls  i;i  this  lest  Q^rtuin 
plant  fibers  ran  have  similar  dispersi-in 
co!o;-s  as  asijesios.  Tak"  cc.-e  to  note  .>nd 
pvakiale  th-  ir.orphoWv^  of  the  fiherK  or 
r.  move  the  ph.nt  fjberv  in  pre-preprirrijon 
(iiodting  r-.a'.rir;l  or.  the  iVr-e.'s  sui  h  r-. 
<~.rNinate  or  \  inyl  mav  (destroy  the 
disp-irsion  i  o-or  Ustiallv.  there  will  !i  st.iM 
out.  roppir.>-,  of  fiiwr  v, h,ch  will  show  ire 
colo;-^  suff;.  ic;,1  for  identification.  Whe'i  ihs' 
is  jint  the  ca.v  .  treat  the    smple  a>,  (t.«a  rifled 
in  Set  tion  3.3  and  then  i->erfnrr:i  riicp;irsion 
staining.  Soi,  e  samples  uill  yi^-hi  In  Be.  ke 
line  analysis  if  they  are  ciiaied  or  e!.f  mm 
microscopy  i  ,m  be  use.-j  for  itkntirii  rtmn. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Commercial  Use  Fees  on  National 
Wildiife  Refuges  in  Aiaslta 

AGENCY:  Fish  and  Wildlife  Service. 

ACTION:  Notice  of  Implerr.er.ta'ion  of 
VoUcy. 

SUMMARY:  Notice  is  hereby  given  that 
special  use  permit  fees  for  commercia! 
uses  on  National  Wildlife  Refuges 
(refuses)  in  Alaska  have  been  revised. 
The  favised  fee  schedule  became- 
effective  on  January  1. 1993.  Fees  equal 
to  50%  of  the  fee  schedule  were  charged 
during  1993,  and  full  fees  are  being 
char^»'d  in  1994.  The  public  was  aware 
of  this  fee  change  through  public 
meetings  and  other  appropriate  notice. 
HowHver.  as  a  policy  matter,  the  U.S. 
Fish  ^nd  Wildlife  Service  (Service) 
desires  to  publish  this  Notice  through 
the  Federal  Register. 

The  revised  tee  schedule  has  been 
incorporated  into  the  Service  Policy 
Manual  for  Region  7  (Alaska).  The  fee 
revision  was  needed  so  that  the  Service 
could  meet  Federal  mandates.  These 
mandates  require  fee  determinations  to 
be  baied  on  fair  market  values,  and  that 
the  Service  attempt  to  recover  costs  of 
administering  revenue  producing 
commercial  activities  on  refuge  lands. 
OATES:  This  revised  fee  schedule  was 
effective  on  January  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daryle  R.  Lons.  U.S.  Fish  and  Wildlife 
Service.  1011  East  Tudor  Road, 
Anchorage.  Alaska.  99503;  telephone 
(907) 786-3354. 

SUPPLEMENTARY  INFORMATION:  The 
vService  is  implementing  the  following 
fee  schedule  for  commercial  guides, 
outtltters.  and  transporters  that  are 
issued  special  use  permits  to  conduct 
commercial  operations  on  refuges  in 
Alaska.  Fees  for  other  non-recreational 
types  of  commercial  activities  that 
involve  removing  marketable  resources 
or  utilizing  reserved  sites  will  not  be 
based  on  the  following  fee  schedule. 
Fees  f.ir  these  types  of  commercial 
activ  Uies  will  be  determined  by  the 
Service's  Division  of  Realty  and  will  be 
based  on  fair  market  analysis  surveys 
These  surveys  will  be  conducted 
periodically  to  assure  that  fees  reflect 
current  market  values. 

The  Service  considered  a  number  of 
methods  for  meeting  the  required 
mandates.  Four  alternatives  were  given 
serious  consideration  and  were 
published  in  the  May  31.  1991,  Federal 
Register  (56  FR  24827)  to  receive  public 
c'lmtnent.  These  alternatives  were:  (I)  A 


single  fixad  fee  of  $350  for  all 
commercipl  permittees,  (2)  a  fee 
schedule  baied  on  typ°  of  commercial 
use  activity  mi  actual  cliepit  numbers. 
(3)  a  fee  sch-dule  bise  i  on  permittee 
calculations,  made  after  the  permit  use 
period,  ot'3'^;  of  adjusted  gross  income 
derived  from  commercial  activities  that 
are  authorized  by  specuii  use  permit  on 
refuge  lands,  and  (4)  a  fee  schedule 
based  on  permittee  esti::iates.  made 
prior  to  the  p-i'rmit  use  period,  of  3%  of 
anticipated  adj-jsted  gross  income 
derived  from  commercia!  activities  that 
are  authorized  by  special  use  permit  on 
refuge  lands 

The  SerMTfl  had  proposed  to  adopt 
alternative  4  because  it  appeared  that  it 
would  be  (i;  equitable  ;o  ail  commercial 
use  permittees,  regardless  of  the  sr^le  of 
their  operatior.,  (2)  charging  a  fair 
market  value,  (3)  reasonably  consistent 
with  the  fee  schedule  of  other  Federal 
agencies  in  Alaska;  and  (4)  cost  effective 
for  the  government  to  administer. 
Thirty-five  comments  were  received 
from  individuals,  professional 
organizations,  and  stace  and  Federal 
agencies  in  response  to  the  published 
Federal  Register  notice  .\fter  review 
and  consideration  of  the  comments 
received,  the  Service  decided  not  to 
implement  this  alterna'ive.  Public 
comments  identified  several  potential 
inequities  in  the  origi:v:Uy  proposed 
alternative  and  strongly  supported  a  flat 
fee  or  a  client  use-day  system.  A  flat  fee 
was  reconsidered  but  was  not  selected 
because  the  Service  believes  it  is  not 
equitable  to  all  commercial  operators 
since  the  scale  of  operations  is  highly 
variable  among  users.  As  a  result  of 
public  comment,  the  Service  is 
implementing  the  following  fee  system 
which  is  based  on  the  type  of  activity 
and  number  of  client  use-da)"s.  The 
specific  fee  for  each  type  of  client  use- 
day  is  basf-'d  on  an  adjusted  three 
percent  of  gross  receipts  figure  which 
returns  approximately  1.3-2.0  percent 
of  the  typical  daily  rate  charged  to 
clients  by  cor'imercial  guides,  outfitters. 
and  transf.'jr-  -.-s  in  Alaska. 

The  Service's  fee  schedule  system 
requi-f-es  a  non-refundable  SIOO.OO 
administrative  fee  charged  at  the 
issuance  oi  a  permit  and  a 
predetermined  fee  for  client  use-days. 
based  on  the  activity,  charged  following 
each  session  of  use.  Client  use-day  fees 
for  all  guiding,  outfitting,  and 
transporting  commercial  operations  on 
Alaska  refuges  are: 

Guiding-Outfitting 

A  Brown  Bear — S15  00  per  client  use-day 
(SlOO  minirriam)  on  Alaska  Peninsula, 
Bec.harof,  l7etiib«k and  Kodiak  refuges. 


B.  Broun/Grizzly  Bear— SlO.OO  per  client 
use-day  on  all  other  rcjfuges. 

C.  Moose  and  Dail  She>-p — SIOOO  perciient 
use-dci> 

D  All  Other  hiunt-d  Species— ii.OO  per 

client  use-d.iy. 
E  Sport  Fishing— S2  00  per  client  use-day. 
F  River  Floating — SlOO  per  clifc-nl  use-day, 
G  PhotOfirapliV'Bifdi.rj' Wilderness 

Adventures/Other— $2  00  per  client  U'se- 

day. 
H.  All  Transporters— 52  00  p'jr  client  use-    - 

day 

The  Service  will  review  and  issue  an 
adjustment  to  these  tees  every  three 
years.  Adjustments  \vill  be  based  on  the 
Implicit  Price  Deflator  Index  (IPDIj 
which  is  compiled  annually  by  the 
Department  of  Commerce  and  is 
published  in  February  of  each  year  as 
part  of  the  "Economic  Report  of  the 
President"  for  Congress. 

Permittees  will  be  required  to  obtain 
a  special  use  permit  from  each  refuge 
that  they  operate  on  and  full  fees  will 
be  collected  by  each  refage.  Client  use- 
day  fees  will  be  based  on  actual  client 
use  days  and  be  in  addition  to  the  $100 
administrative  fee.  A    client  use-day" 
shall  be  defined  as  one  calendar  day,  or 
any  portion  thereof,  for  each  client 
using  the  refuge.  If  clients  are  /** 
concurrently  participating  in  more  than 
one  activity  during  the  same  calendar 
day.  the  highest  client  use-day  rate  will 
be  used  for  that  day. 

The  permittee  is  responsible  for 
record  keeping  and  reporting  the  actual 
number  of  client  use-days  to  the  refuge 
manager  and  shall  be  required  to  report 
actual  use  within  30  days  of  the  end  of 
the  authorized  use  period,  unless 
otherwise  stated  in  the  permit.  The 
refuge  manager  is  responsible  for 
computing  the  actual  fees  owed  the 
government  and  issuing  a  bill  for 
collection  within  30  days  ofTeceipt  of 
the  use  report.  Permittees  are 
responsible  to  pay  the  fees  within  30 
days  of  receipt  of  the  bill  for  collection. 
A  permittee  will  not  be  issued  a  new 
special  use  permit  until  all  fees  have 
been  paid.  Special  use  permits  issued 
for  several  year  terms  may  be  revoked 
during  the  term  of  the  permit  if  annual 
fees  are  not  paid  within  th%  required  30 
day  period. 

Fees  for  reserved  land  sites  (e.g., 
cabins,  tent  platforms,  caches,  etc.) 
associated  with  comm.ercial  operations 
remained  at  the  SlOO  flat  fee  during 
1993.  The  Division  of  Realty  conducted 
a  fair  market  value  analysis  survey  for 
reserved  land  sites  on  a  refuge-by-refuge 
basis  during  1993.  Revised  reserved 
land  site  fees  will  become  effective  in 
late  1994 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  200  and  201 
RIN  1810-AA70 

Chapter  1  Program  in  Local 
Educational  Agencies  and  Chapter  1— 
Migrant  Education  Program 

agency:  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  Part  A  and  Part  D, 
Subpart  1  of  Chapter  1  of  Title  I  of  the 
Elementary  and  Seeondarj'  Education 
Act  of  1965.  Part  A  of  Chapter  1 
provides  financial  assistance  through 
State  educational  agencies  (SEAs)  to 
local  educational  agencies  (LEAs)  to 
meet  the  special  educational  needs  of 
educationally  deprived  children  in 
school  attendcuice  areas  with  high 
concentrations  of  children  from  low- 
income  families  and  children  in  local 
institutions  for  neglected  or  delinquent 
children.  Part  D  of  Chapter  1  authorizes 
a  Migrant  Education  Program  (MEP)  that 
provides  financial  assistance  to  SEAs  to 
establish  and  improve  programs  to  meet 
the  special  educational  needs  of 
migratory  children  of  migratory 
.  agricultural  workers  or  fishermen. 
These  amendments  afford  flexibility 
to  States  that  have  developed 
assessment  systems  that  support  their 
systemic  education  reform  efforts  but 
that  are  inconsistent  with  the  national 
evaluation  standards  in  Subpart  H  of  34 
CFR  Part  200  and  Subpart  E  of  34  CFR 
Part  201.  These  regulations  contain  less 
prescriptive  national  standards  that 
enable  States  to  request  an  exception  to 
the  generally  applicable  national 
evaluation  standards  in  order  to  use 
their  own  assessment  systems  to 
evaluate  the  effectiveness  of  their 
Chapter  1  and  MEP  programs. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments. 
except  that  compliance  is  not  required 
with  the  information  collection 
requirements  in  §  200.90  until  the 
information  collection  requirements 
contained  in  that  section  have  been 
submitted  by  the  Department  of 
Education  and  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Part  200.  Wendy  Jo  New.  U.S. 


Department  of  Education,  400  Maryland 
Avenue  S.W.,  Portals  Building,  Room 
4400,  Washington,  D.C.  20202-6132. 
Telephone:  (202)  260-0982.  For  Part 
201,  James  English,  U.S.  Department  of 
Education,  400  Maryland  Avenue  S.W., 
Portals  Building.  Room  4104, 
Washington,  D.C.  20202-6135. 
Telephone:  (202)  260-1 394.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  On  March 
10,  1994,  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  (59  FR  11444- 
45),  that  proposed  conditions  for 
granting  exceptions  to  the  national 
evaluation  standards  in  Subpart  H  of 
Part  200  and  in  Subpart  E  of  Part  201 
to  enable  States  that  are  implementing 
new  assessment  systems  that  support 
statewide  education  reform  to  use  those 
assessments — under  less  prescriptive 
national  standards — to  measure  the 
effectiveness  of  their  Chapter  1  and  MEP 
programs.  Under  the  NPRM,  the 
Secretary  could  have  approved  a  State's 
request  for  an  exception  to  the  generally 
applicable  Chapter  1  national  evaluation 
standards  if  the  State  had  an  assessment 
system  that  had  been  developed  to 
support  the  State's  education  reform 
efforts,  the  assessment  system  provided 
information  about  the  yearly 
performance  of  each  Chapter  1  school 
and  could  be  aggregated  for  the  LEA  as 
a  whole,  and  that  information  was  from 
at  least  one  grade  level  in  each  school, 
and  measured  student  achievement  in 
basic  and  more  advanced  skills  and 
challenging  subject  matter.  The  same 
standards  were  proposed  to  apply  to  the 
MEP,  except  *hat  the  assessment  system 
would  have  to  provide  a  statewide 
estimate  of  the  yearly  performance  of 
migratory  children  in  the  State,  rather 
than  information  on  individual  schools. 
The  NPRM  also  proposed  to  permit 
States  to  request  exceptions  for 
particular  LEAs  and  operating  agencies 
that,  absent  State  systems,  have  local 
assessment  systems  in  place  thai 
support  their  education  reform  efforts 
and  meet  these  same  standards. 

These  final  regulations  make  the 
following  changes  to  the  NPRM.  Most 
signifi(»ntly.  §§  200.90(b)  and  201.57(b) 
have  been  revised  to  require  that,  in 
addition  to  the  conditions  in  the  NPRM, 
a  State  assessment  system  for  which  an 
exception  is  being  requested  (1)  must 
yield  consistent  results  that  accurately 
reflect  ^hat  the  assessment  system  was 
designed  to  measure;  and  (2)  does  not 


impair  an  SEA's  or  LEA's  ability  to 
account  for  results  under  Chapter  1  or 
the  MEP.  The  Secretary  has  added  these 
standards  to  ensure  that  State 
assessment  systems  bwng  developed  to 
support  systemic  education  reform 
efforts  are  of  high  quality  and  that 
exceptions  under  these  regulations 
would  only  be  granted  if  evaluation 
results  provide  meaningful  indicators 
about  the  effectiveness  of  Chapter  1  and. 
MEP  programs.  * 

In  addition,  §  20_0. 90(b)  has  been 
revised  to  make  clear  that  a  State 
assessment  system  must  provide 
information  from  at  least  one  grade  level 
in  each  Chapter  1  school.  Sections 
200.90(c)  and  201.57(c)  have  ^Iso  been 
revised  to  clarify  that  an  SEA  may  seek 
an  exception  for  LEAs  or  operating 
agencies  that  have  assessment  systems 
linked  to  local  reform- efforts  that  meet 
the  same  standards  that  apply  to  State 
assessment  systems.  Finally,  §  200.80(a) 
has  been  revised  to  correct  an  erroneous  • 
cross-reference. 

These  regulations  support  the  efforts 
of  those  States  that  will  be  voluntarily 
implementing  reform  plans  tmder  the 
Goals  2000:  Educate  America  Act  (Goals 
2000).  Section  306(c)  of  Goals  2000 
requires  the  reform  plans  to  include  a 
description  of  the  process  States  will 
use  to  develop  State  assessments 
aligned  with  the  State's  content 
standards  and  that  the  assessments  be 
for  all  students,  including  students  with 
diverse  learning  needs.  These 
regulations  will  allow  States  that  have 
assessment  systems  tied  to  statewide 
education  reform,  developed  under 
Goals  2000  or  another  reform  effort,  to 
avoid  duplication  by  using  their 
statewide  assessments  for  Chapter  1  and 
MEP  purposes  if  they  meet  less 
prescriptive  national  standards 
contained  in  these  regulations. 

In  granting  an  exception,  the 
Secretary  will  not  be  waiving  any 
statutory  requirements.  SEAs  and  LEAs 
will  continue  to  evaluate  the 
effectiveness  of  their  Chapter  1 
programs  under  section  1019,  in 
accordance  with  less  prescriptive 
standards  contained  in  these 
regulations.  SEAs  and  LEAs  will  also 
continue  to  perform  the  annual  review 
required  under  section  1021(a),  measure 
sustained  program  gains  under  sections 
1019(a)(3)  and  1021(a)(2),  identify 
schools  and  students  in  need  of  program 
improvement  under  section  1021(b)  and 
(f).  and  meet  schoolwide  project 
accountability  requirements  under 
section  1015(e),  using  the  State 
assessment  and  any  other  soiuces  of 
information  deemed  appropriate. 
Similarly,  under  the  MEP,  SEAs  will 
still  need  to  ensure  that  they  and  their 
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operating  agencios  adhere  fo  the 
requirements  of  secfions  1012(h>, 
inT9(b).  and  T202(a)(6jfo  use  desi.-d 
(juioomes  for  evaluating  perforrr/anne,  to 
collect  and  report  demogr.iphir,  and 
performance  data,  and  to  examine 
Mibtainsd  j',ains  for  formerl\  m.-gratory 
j.hildren. 

The  Secretary  wish«'s  to  (»ir.phii.s:zp 
tliat  no  Sff-te  is  requinid  .to  mrkc  anv 
changes  in  ris  Thapler  1  or  MEF  testing 
pro'^nirns  as  a  result  of  thess  rr  g,.'.':itions 
K;>thcr.  the  exceptions  are  ii■>T^-^(^-d  to 
pr;;vi(t«-  flexibility  toenibli'  S'!tcs  to. 
ti- '  their  oxvn  dsscsement  systems  for 
r,l:ap?-.=r  1  \iT\iS  .KfEP  pr^rp-.scs  •!  thr  y 
vvii.h  to  do  so. 

Analysis  of  Commenf^  anii  Char2.(«. 

!;i  T:"'sjj07)5;e  ',0  ihe  S^/retarv's 
i;ivi:;itinn  iii'the  NTR.M.  f7  partii-'; 
s;;bmiTted  frX'n\T:\'?v\s  on  the  p.r-opnwd 
I'  \;ulations.  An  analv.^?  of  t.ht 
1  (-:i:;rnents  is  pnb!;s.he!J  as  sn  .7p,-if:7(}'.> 
fo  this  document. 

ty.i'i.uiixft  Ordei  12uL6 

These  final  rej^iilauons  h.-- «;  u.-tn:; 
T'  \  io'vf^i  ;o  accord-^m.'?  <iith  E>er'atJVf 
« ir'i=  r  12866.  Under  the  tenv:s  ot  the 
ord.^r,  the  .Secretary'  h.is  a•:.s*■ss♦.^•l  t.^e 
potential  costs  an<i  bi^n-'f)*-,  of  rhis 
rr-oiilafoi-v  action. 

The  jWtential  Ler."l"i:v  ^.^'^.r.r.i„\:]  v.-jih 
Ihes!'  regiildfion,'i  a.-f:  cic.-?r  ^.r.hcr  t.Hr-;i 


cijnii.naini;  to  ppe.ra'e  nii: 
ii.-JSi-r.s.sn^orM  .rysffm?;  for  Fe!S<-;r.d  ;-nil 
Siiir=>  purpo.sRS,  itcrne  .'-,?.,::•■-,  n;,iv  uw 
inrir  Siat"^.  sys-tenis  t-;)  evah.rrtt-  t.^:-jr 
C.h.ipfrr  1  and  MEV  proeMi.os  Mor-ov'=r. 
'!:•'  potential  cost.-^  ;j;:.';n«,wfod  :\'th  thesis 
rp;::jlat;ons  are  neg];giLh>.  Bpf^;.  --e  the 
fjijl.-^tionT  p-^DTiii  States  to  use  -beir 
oun  assess. ,1!  rt  sysi.-rns,  St„h  s  Vvi)! 
i.'-',i;r  fi;v*,  if  ary,  additii;r.pl  co.si^.  To 
iht^  t.o'Ujsry.  these  r:'>5^uI.--:ions  ivi'l 
nsij':  .:■>  red\;r^d  cosf5  forSt;i!i  :,  thst 
n.ivh:  other.visf^  ha.e  h.'iO  io  opi^-.jte 
»...:)tijip  iiFsi'-isrrii'nt  'Ahierrs.  The 
.S!':.r'-:.iry  has  .-.Isod.iennin*  :i  that  ih,^ 
n  sulalory  aciion  dors  not  u;iti,jlv 
irier'i  rp  vviih  5,:ate,  lo»  ;d,  .;aJ  tWb.l 
govf  ;  ;.,(^  -.s  in  thep%.':..  ;<^-  of  Jh.'ir 
go.V('rnn)cnt3]  fi:nct;o.".s. 

Papi'swork  Reduction  At  t  r.f  i;i»tj 

Section  200.90  ajnt;.in.s  infoiinati.in 
collet  tion  requirenienf.s.  As  nvjuired  by 
the  Paperwork  Reduction  Af  t  of  IQ.ItX 
the  D«!partnient  of  Education  vviO 
subijiil  a  copy  of  these  sec.hiins  fo  the 
Office  of  Management  and  Bt)d;;et  for  its 
review.  t44  U.S.Q  3504(h}) 

These  proposed  regulations  uoidci 
affet:t  SEA«  and  LEAs  that  hav<> 
developed  assessment  systems  that 
support  their  educatienal  rRform  idTorts 
but  that  are  inccrasi^tent  wifh  thi» 
national  (rv-aliiatif)n  .standards  in 


Subpart  H  of  Part  200  or  Subpart  E  ef 
Part  201.  The  Department  needs  the 
information  to  grant  exceptions  to  the 
national  evaluation  standards. 

A  one-time  public  reponing  and 
reconr^eeping  btirden  for  this  collection 
of  information  is  e.stin-Rled  to  average 
two  hours  per  response  for  a  ma>irnun 
of  52  n^-spondents.  including  the  time 
for  !..vievvir.g  ir.Sfr.icfions,  .'je.-'.rrhing 
exisiing  data  sniiuves,  gathenn*;  and 
m;.)n!;iining  ihe  f)«a  needed,  .in'l 
cnr5}pl,.ling  t^n(^  r'»vie'.ving  ;ne  coD'h  t.on 
of  information. 

Organiznti.-'iis^ind  indiv^hi^Js 
d(  siffng  to  subn5;i  com.^ients  en  the 
inf.-m.ition  c;j;!'»ition  rrq.u.-eirents 
shou.d  riirt='.:  ;'iem  io  t.be  (jfnce  of 
Information  and  Rcg;!!ator\  Arrai.<-s. 
Or.fB.  Room  70235,"lvic",v  tx.x-rive 
Off-Lt;  Bui!<iinu,  W^^hington.  D.C. 
20.503:  Atli  nw-a:  D:u::,\].  '"'h.-nok. 

List  of  Subjects 

:i4  CFH  P,ut  200 

Admi.i^isrrijtiVi^  prj'fjt  »>  .i.^.j 
procedure,  Ed;ic.'tion  of  div-dvaiitaged. 
Llemrnt.irv  aod  set  onffa;-\  t^d  icntion, 
G:.-int  prt;gr3nis — edat  arioo,  juvemJe 
ilelinquency.  N.^gWjpd.  Prjvaic  st  hools. 
Rf'ponirc  rind  rt?rojTtkr-epirig 
requi.-.'ment.s.  Sf;!T»--;idir,jn;r)t>n-tt 

:i4  UP,  Pan  ■^01 

Chi'iiien,  I'TKjrdii,,.';-,;.,  Ijj;,. ;.;,.. fi. 
i^ligibility.  r.'rJuation,  CiauX 
P-n'.L'ra."-.-, — !.'(f ucalion.  Menl' Hc^itioii  :•>:•{ 
rei.iu;imi')jt.  l,o::al  edijrafivjnal  wgerries 
Migrant  .st,,.i,^-;i  r«-.i;cird  tr.i5..vft^r  s-.Mcir., 
N'.-:sri;ory  iJ:ildrT-.i,  twliuT.itory  '.vf-jrk^r^rs, 
.''J't'jds  L.-.s.;^s^Jc^.l,  Pr>oritur;s,  Reporting 
.jnd  r(ir.ordi.f:epi.igr(f,uirejiieT»ts, 
Spf,!:!;J  f^diy^aiiona'.  nr;.>,is.  S'ale 
f*<ii:...ttior,.'i!  agenc  ;t-s,  Suhgraot.-: 

DaKKi:  Aagust  J.  T>>?"!4 
RjrharrfW  BfW, 

."  .  .  ':-'li,r\  n'l  EiUu.nliOit 

(Cr>i,-:(.g.)f  p.  i;.T„l  TV>nH-s':t  .'••  s-.,.r».p 
N;;rt,i,Tv   84-OU),  <  iM!/..i  1  r     ,,:-w.i  ill  ?  ..•  .A 
F(Ji;(  i,-:ii'K!l  ,^,;e!.i  ,..'•;■  8-i  Oli  .\rj;r.jnl 
¥^m:i'.iy:  ^.r-'n  .Sr.nf  roni*.-!.-,  C, ,..-,: 
ProgrsTi.  84U12,  {'.!-,;pr.;r  1  Prr^^r.-.irN— .•5^?T^• 
Adnuiiistrarion) 

The  Seireta-^  arwends  P.-trts  2K0  iin<i 
201  of  Title  :14  of  tb«  Code  ot  Fedepwd 
Regulations  .;s  follows: 

PART  200-CHAPTER 1  PROGRAM  M 
LOCAL  EOUCATIONAi.  AGENCIES 

1.  The  auibor-ty  citation  for  Piirt  200 
is  roviseil  fo  read  as  fiUlows; 
Auriiority-.  2B-I  .'iS.fr:.  23<»-27:n-,  :aii  v- 

aa.'Hs,  28,'»i-28ft4«  3ain-2.«wi,  Hwii»<<« 

oihi>nv!';<'  noti'd. 


2.  Section  200.80  i«  aaicaded  by 
revising  paragraph  (a)  introductory  WiA 
to  read  as  follours: 

§  200.80    How  (k>es  an  LEA  e«^uate 
sttNlent  acttievemenr? 

(a)  An  LEA  shall  evakiate  student 
achievement  under  €  20n.3.->(a)(1){))(R) 
as  fo!li3\-v  s: 
•         «         »         •         , 

3.  An  iind'*!-!gr,a'.(nl  hexijng  entitled 
"Exception  "  end  a  nmv  §  200.90  ai-e 
.';dded  to  Subpart  H  to  tv?,i\  i.s  fuilf)vw5: 

Except  iun 

§  2rra  qo    Ma y  &n  SEA  rsKjuest  an  exctpt^rt 
to  tfie  requirements  w  thts  Sw&pan? 

i;0  An  SHA  nL3>  r«,v:;;st,  in  v.rifino 
an  p>t  e'jtion  to  ihc  rfcujre.icer.ts  in  "^ 
oth-r  secjiorif  of  •.'iis  subpart  i!  :!»••  SLA 
sivtsires  to  use  a  State  il.';frfJs^.meni  system 
dev.-lijp.:-d  to  support   is  eiiu..«:)..-o 
reform  effor..s  for  'l.e  j.urpose  of 
«v.-ji!.'r::ing  'he  efi»icl;venHSf  of  ils 
ChauK  r  1  prog)-aras. 

(i))  1  he  S,';,reiar>'  may  grant  an  SLAV, 
request  if  :he  StaTu  ,-*>  -essrr.rr.t  •^v-'tem 
jut+-fs  the  fo!iovvL-!9  nfctlcra!  5tar.«3prd",; 

nj  The  .Str.tc  svnte.T.  proi}d<-s 
ir.fi'rnintion  tha»  t^-ir-  bt-  aRi-;;eg;,i(  d  for 
"arh  LEA  ;;«  a  vxhoir  alioiit  the  yearly 
pcr.forrnnr.i  r  ofe^ch  Chapti  r  1  m  hool. 
Tliss  ^^'orm.ifion  must  be  froni  ,;!  !i:a«t 
i-'Jie  ;.;rad>-  li-vel  in  ^.n  h  Chapter  1  srhrmi 
and  musi  be  bjiseii  on  student 
achievement  in  basi:  and  more 
advanced  -VWU  ;i-ni\  chsilerpnp  '.ubif-j  i 
r.'r'.ster. 

12)  The  ,S;afe  sysTt^m  •.  -.'Ids  i  or:Sis;'^;-,t 
nsull.,  ihat .-.;  cun'v.'y  ref]«tn  ^-h;*?  the 
ass('SKm«';-,f  s^'stem  wifs  designed  fo 
rr.'^.Tscre. 

(/>)  f  l^e  State  sysJem  due.s  net  in^-;}iut. 
un  Su'\'s  or  J  EAV  ab-'itv  '■)  ;it ,-  i,t;nt  fcr 
le.^iihs  undt  r  fi>  ipfer  \. 

('  j  .\Ti  .Si-.A  m;.'y  v.'nvr^sX  an  exr.i  piicn 
lor«n  LEA  fhe!  has  a  lix.;d  as.srs;"Ticnt 
syssem  that  meets  the  national  standan.'r- 
in  paragraphs  (a)  and  (h)  rJthis  secticju. 

FART  201— CHAPTER  1—MIG«AMT 
EDUCATION  PROGRAM 

4.  The  a. Shorify  citation  fiu  i'.iri  2!il 
c,)nl)nu:-.s  fo  read  as  follous: 

Attthor?«>:2()l;.S.r  27;)1-27J12   u:d^s 

.5.  Sect)«n  2tJ1  57  ss  .rtidedM  J^.ibpart 
E  fo  i»;ad  as  tollow;. 

§  201 .  57    Exception  to  evatuatten 
requirements. 

(a)  An  SEA  iuay  r»sju«st,  i«  wrUiflg, 
an  ex<  «pti«in  fo  ihp  niq«ir«ments  iti 
§^201.51(a)H)(ii),  201..52a>JUK  201  .M. 
and  201.5a  of  this  su^sart  if  tiw  SEA 
desire*  to  k.s.>  a  Stat»»  as&M<i«iB«af  systeHi. 
develo{)«»d  fo  support  its  edMc-i»ion 
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reform  efforts,  for  the  purpose  of 
evaluating  the  effectiveness  of  its 
Chapter  1  Migrant  Education  Program. 

(b)  The  Secretary  may  grant  an  SEA's 
request  if  the  State  assessment  system 
meets  the  following  national  standards. 

(1)  The  State  system  provides  a 
statewride  estimate  of  the  yearly 
performance  of  migrator\'  children  in 
the  State.  This  information  must  be  from 
at  least  one  grade  level  and  must  be 
based  on  student  achievement  in  basic 
£uid  more  advanced  skills  and 
challenging  subject  matter. 

(^The  State  system  yields  consistent 
resum  that  accurately  reflect  what  the 
assessment  system  was  designed  to 
measure. 

(3)  The  State  system  does  not  impair 
an  SEA's  or  operating  agency's  ability  to 
account  for  results  under  the  MEP. 

(c)  An  SEA  may  request  an  exception 
for  an  operating  agency  that  has  an 
assessment  system  that  meets  the 
national  standards  in  paragraphs  (a)  and 
(b)  of  this  section. 

(Authority:  20  U.S.C.  2722.  2729.  2782.  2835) 

Appendix  to  This  Final  Rule — Analysis 
of  Conunents  and  Changes 

(Note:  This  appendix  will  not  be  codined  in 
the  Code  of  Federal  Regulations) 

The  Department  received  comments 
on  these  regulations  from  17 
commenters,  13  of  whom  supported  the 
regulations. 

Comment:  One  commenter  suggested 
that  the  Department  used  the  word 
"exception"  in  the  proposed  regulations 
because  the  Department  cannot  grant 
waivers.  The  commenter  argued  that 
there  is  no  meaningful  distinction 
between  "exception"  and  "waiver"  and, 
therefore,  the  Secretary  lacks  the 
airthority  to  grant  "exceptions"  to 
requirements  that  evaluations  of 
Chapter  1  and  MEP  programs  be  based 
on  the  current  national  standards. 

Discussion:  It  is.  of  course,  true  that 
the  Secretary  cannot  waive  statutory  or 
regulatory  requirements  absent  specific 
authority.  As  a  result,  the  Secretary  is 
engaging  in  formal  rulemaking  to  make 
exceptions  to  the  generally  applicable 
standards  by  adopting  less  prescriptive 
standards  that  would  apply  in  the  case 
of  States  that  request  authority  to  use 
testing  tied  to  State  systemic  reform 
efforts  in  lieu  of  separate  Chapter  1 
evaluations.  It  is  important  to  recognize 
that  the  Secretary  would  not  be  granting 
exceptions  to  any  statutory 
requirements.  Rather,  he  would  be 
granting  exceptions  to  particular 
regulatory  provisions  that  were  initially 
promulgated  and  have  now  been 
revisited  through  the  appropriate 
-  rulemaking  process.  By  authorizing  the 


Secretary  to  grant  "exceptions,"  the 
regulations  clarify  that  the  generally 
applicable  national  evaluation  standards 
are  still  the  primary  provisions 
governing  Chapter  1  and  MEP 
evaluations.  The  Secretary  recognizes, 
howe\'er,  that  some  States,  as  part  of 
their  systemic  State  education  reform 
efforts,  have  developed  new  assessment 
systems  that  may  be  inconsistent  with 
these  standards  because,  for  example. 
they  are  not  based  on  national  norms  or 
do  not  test  children  in  every  grade. 
These  regulations  contain  less 
prescriptive  national  standards  that 
permit  these  States  to  use  their  owti 
assessment  systems  to  evaluate  the 
effectiveness  of  their  Chapter  1  and  MEP 
prograins.  rather  than  requiring  these 
States  to  administer  separate  tests 
purely  for  Chapter  1  and  MEP  purposes. 

Changes:  None. 

Comment:  One  commenter  asserted 
that  the  regulations  do  not  comply  with 
the  Chapter  1  statute.  According  to  the 
commenter,  the  Secretary  is  "waiving 
all  Chapter  1  testing  requirements  *  *  * 
without  adopting  any  substitute  that  can 
equally  ensure  compliance  with  the 
statute."  In  particular,  the  commenter 
contended  that  the  regulations  would 
eliminate  the  requirement  to  use 
"objective  measurements"  of 
"individual  student  achievement," 
thereby  shifting  the  focus  away  from 
individual  students.  The  commenter 
also  argued  that  the  proposed 
regulations  would  undermine  the 
statutory  requirement  that  improved 
student  performance  be  sustained  for 
more  than  one  year. 

Discussion:  These  regulations  neither 
waive  nor  are  inconsistent  with  any 
statutory  requirements.  For  example,  the 
basic  evaluation  requirement  in  section 
1019(a)  of  Chapter  1  requires  an  LEA  to 
evaluate  the  effectiveness  of  programs 
assisted  under  Chapter  1.  The  LEA  must 
use  "objective  measurement  of 
individual  student  achievement  in  basic 
skills  and  more  advanced  skills, 
aggregated  for  the  LEA  as  a  whole"  as 
an  indicator  uf  the  impact  of  the 
program.  Uiuier  the  type  of  State 
assessment  system  to  which  the 
exception  would  apply,  all  of  these 
requirements  would  have  to  be  met.  The 
assessments  would  have  to — use 
objective  measures;  measure  basic  and 
more  advanced  skills;  assess  the 
achievement  of  individual  children;  and 
be  capable  of  being  aggregated  for  each 
LEA  ap  a  whole.  Nothing  in  section 
1019(a).  however,  requires  these 
assessment  systems  to  assess  each  child 
served  in  Chapter  1  or  to  be  based  on 
national  norms;  rather,  the  Secretary 
imposed  these  requirements  through  the 
current  national  standards.  Moreover, 


contrary  to  the  commenter's 
interpretation,  the  requirement  in 
section  1019(a)(3)  regarding  "sustained 
gains"  relates  to  improved  performance 
of  the  program  over  a  period  of  more 
than  one  year,  not  to  individual  student- 
performance. 

As  the  preamble  indicates,  under 
these  final  regulations  SEAs  and  LEAs 
must  continue  to  meet  all  statutory 
a'ssessment  requirements.  In  particular. 
SEAs  and  LEAs  must  still  evaluate  the 
effectiveness  of  their  Chapter  1 
programs  under  section  1019,  perform 
the  annual  review  required  under 
section  1021(a),  measure  sustained 
program  gains  under  sections  1019(a)(3) 
and  1021(a)(2).  identify  schools  and 
students  in  need  of  program 
improvement  under  section  1021  (b) 
and  (f).  and  meet  schoolwide  project   . 
accountability  requirements  under 
section  1015(e).  Similarly,  under  the 
MEP,  SEAs  must  ensure  that  they  and 
their  operating  agencies  adhere  to  the 
requirements  of  sections  1012(b), 
1019(b),  and  1202(a)(6)  to  use  desired- 
outcomes  for  evaluating  performance,  to 
collect  and  report  demographic  and 
performance  data,  and  to  examine 
sustained  gains  for  formerly  migratory 
children.  If  the  Secretary  grants  an 
exception  under  these  Hnal  regulations, 
these  requirements  may  be  met  using 
the  State  assessment  and  any  other 
sources  of  information  deemed 
appropriate.  Thus,  if  a  State  assessment 
system  does  not  provide  sufficient 
information  to  meet  one  or  more  of 
these  requirements,  the  SEA,  LEA,  or 
operating  agency  would  have  to 
supplement  that  system  v\rith  other  - 
appropriate  information. 

Changes:  None. 

Comment:  One  commenter  asserted 
that  the  proposed-j-egulations  did  not 
satisfy  the  Administrative  Procedure 
Act.  The  commenter  specifically  argued 
that  the  proposed  regulations  should 
contain  the  criteria  on  which  exceptions 
would  be  based  so  that  commenters 
could  adequately  respond- 

Discussion:  In  accordance  with  the 
Administrative  Procedure  Act,  the 
proposed  regulations  contained 
adequate  notice  of  the  standards  that 
States  would  have  to  meet  to  be 
excepted  from  the  generally  applicable 
national  evaluation  standards.  Those 
standards  were — the  assessment  system 
has  been  developed  to  support  a  State's 
education  reform  efforts:  the  system 
provides  information  about  the  yearly 
performance  of  each  Chapter  1  school; 
and  the  information  provided  is  from  at 
least  one  grade  level,  measures  student 
achievement  in  basic  and  more 
advanced  skills  and  challenging  subject 
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iricitter,  and  can  be  aggregated  for  the 
LEA  as  a  whole. 

However,  in  response  to  several 
(;omment.s.  the  Secretary  has  added  two 
additional  standards  and  one^ 
clarification.  The  assessment  svstem 
must  yield  consistent  results  that 
accurately  reflect  what  the  assessment 
systcjn  was  designed  to  measure.  The 
lise  of  the  assessment  svstem  may  not 
iiripair  an  SEA's  or  LEA's  abilityto 
account  for  results  under  Chapter  1.  The 
information  from  the  assessment  system 
must  be  from  at  least  one  grade  level  in 
each  Chapter  1  school.  Similar 
standards  apply  to  the  MEP,  except  that 
the  system  must  provide  a  statewide 
estimate  of  the  yearly  performance  of 
migratory  children  in  the  State,  rather 
than  information  on  individual  schools. 

Changes:  Two  additional  standards 
have  been  added  to  §§  200.90[b)  and 
201.57(b).  The  State  assessment  system 
must  yield  consistent  results  that" 
accurately  reflect  what  the  assessment 
system  was  designed  to  measure,  and 
use  of  the  system  may  not  impair  an 
SEA'S  or  LEA'S  ability  to  account  for 
results  under  Chapter  1  or  the  MEP.  In 
addition,  §  200.90(b)(1)  has  been  revised 
to  make  clear  that  the  assessment 
system  must  provide  information  from 
at  least  one  grade  level  in  each  Chapter 
1  school. 

Comment:  One  commenter  contended 
that  the  Secretary's  explanation  for  why 
these  regulations  are  needed  was 
inadequate.  In  the  commenter's  view, 
the  Secretary  offered  only  "an 
assortment  of  unsubstantiated  policy- 
oriented  statements  in  lieu  of  hard, 
objective  facts."  The  commenter 
concluded  that  the  Secretary  is  trying  to 
change  the  national  evaluation 
standards  by  "administrative  fiat," 
without  any  explanation  of  the  reasons 
and  supporting  evidence  for  the 
changes. 

Discussion:  The  Secretary  has 
articulated  quite  clearly  in  "the  preamble 
to  both  the  proposed  and  final 
regulations  why  he  is  talcing  this  action. 
The  notional  evaluation  standards  were 
adopted  in  1989  and  represented  the 
best  thinking  at  that  time  about  how  to 
implement  the  statutory  evaluation 
requirements.  They  were  predicated 
largely  on  the  perceived  need  to  use  a 
measure  that  would  provide  data  that 
could  be  aggregated  for  the  .N'alion— i.e.. 
nationally  normed  tests  or  tests  equated 
with  national  norms — even  though  the 
statute  itself  does  not  require 
aggregation  to  either  the  Stale  or 
national  level. 

Since  then,  two  developments  of 
national  significance  have  required  a 
change  in  those  national  standards. 
First,  a  number  of  States  have  developed 


new  assessment  systems,  linked  to  their 
statewide  education  reform  efforts,  to 
improve  the  quality  of  education  in 
their  States.  These  assessment  systems 
are  tied  to  high  Stale  standards  for  what 
children  should  know  and  be  able  to  do. 
but  in  some  instances  are  inconsistent 
with  the  national  evaluation  standards 
becau,se  the\  do  not  routinely  rely  on 
nationally  normed  tests  and  typically 
only  assess  children  in  certain  grades. 
As  a  ,-esult.  these  States  must  operate 
separate  asses.sm^-nt  systems:  ones  that 
they  use  to  .make  mfonned  decisions 
about  the  effectiveness  of  education 
programs  in  their  State;  and  ones  that 
they  use  only  for  Chapter  1  or  MEP 
purposes. 

As  a  related  matter,  major  educational 
reform  legislation.  the<k)als  2000: 
Educate  America  Act  (Pub.  L.  103-227), 
became  law  on  March  31. 1994.  Section' 
306(c)  of  Goals  2000  requires  reform 
plans  developed  under  the  statute  to 
include  a  description  of  the  process  a 
State  will  use  to  develop  State 
assessments  aligned  with  the  State's 
content  standards  and  that  the 
assessments  be  for  all  students, 
including  students  with  diverse  learning 
needs.  These  regulations  will  allow 
States  that  have  assessment  systems  tied 
to  statewide  education  reform, 
developed  under  Goals  2000  or  another 
effort,  to  obtain  exceptions  from  existing 
Chapter  1  and  MEP  evaluation 
requirements  and.  subject  to  less 
prescriptive  standards  in  these 
regulations,  use  their  statewide 
assessments  for  Chapter  1  and  MEP 
purposes.  By  allowing  those  States  that 
already  have  developed  assessment 
systems  tied  to  statewide  education 
reform  efforts  to  obtain  exceptions  from 
existing  Chapter  1  and  MEP  evaluation 
requirements,  these  regulations  permit 
those  States  to  focus  their  energies  on 
the  new  assessments  without  having  to 
implement  a  separate  assessment  s\"tem 
for  Chapter  1  and  MEP  that  mav  not 
support  reform  efforts.  The  .'Secretary 
believes  that  requiring  these  States  to 
operate  separate  assessment  systems  for 
Chapl.'t  1  and  MEP  purposes  "ser\es 
neither  the  interests  of  partic  ipating 
children  nor  the  Federal  programs 
involved. 
Changes:  None. 

Comment:  One  commenter  coiiteiuied 
lliat  these  regulations  are  fundament.dly 
flawed  because  the  "need"  fur  the 
exception  is  wholly  without  merit. 
Defending  nationally  normed  tests,  the 
commenter  disputed  that  new  S^ate 
assessment  systems  would  provide  more 
meaningful  data  and  asserted  that  new 
and  traditional  assessment  syjlems  are 
not  muluallv  exclusive. 


Discussion:  The  commenter  may  ha\  e 
missed  the  point  of  these  r'-gulations. 
The  regulatior.s  do  not  require  any  Stale 
to  make  chaiiges  in  its  Chapter  1  or  M£F 
testing  programs.  Even  a  State  that  hcs 
developed  an  assessment  svstem  to 
support  its  education  ref.,fm  efforts  wi]' 
not  be  required  to  use  that  svstem  to 
evaluate  its  Thapter  1  or  MEP  progra.T.s. 
At  the  same  time,  however,  the 
Secretary  does  not  want  the  current 
national  eva]i;ation  standards  to  stand 
in  the  way  of  a  State's  efforts,  in 
reforming  its  educational  system,  to 
define  what  all  students  should  be 
expected  to  know,  train  instructional 
staff  to  teach  those  subjects,  and  assess 
whether  students,  in  fact,  have  learned 
what  they  should  know.  In  particular, 
the  Secretary  believes  that  States  that 
are  pursuing  this  kind  of  reform,  and 
that  have  already  developed  their  own 
measures  for  assessing  what  all  children 
should  know,  should  be  free  to  use 
those  assessments  to  evaluate  their 
States'  Chapter  1  and  MEP  programs  if 
they  are  satisfied  that  these  measures 
provide  more  meaningful  information 
on  the  progress  of  participating  children 
than  does  use  of  the  current  national 
standards.  The  current  national 
evaluation  standards  preclude  a  State 
from  making  this  choice.  To  the  extent 
that  a  State  s  assessment  system  does 
not  rely  on  a  nationally  normed  test  or 
fails  to  assess  every  participating  child 
in  grades  2  through  12.  it  is  inconsistent 
with,  and  therefore  cannot  be  used  to 
satisfy,  the  current  national  evaluation 
standards. 
Changes.  None. 
Comment:  One  commenter 
interpreted  the  Secretary's  desire  to 
eliminate  dual  testing  as  a 
determination  that  multiple  measures 
are  inconsistent  with  the  current 
Chapter  1  evaluation  requirements.  The 
(  om.menter  asserted  that  a  rationale  for 
the  proposed  exception  premised  on  a 
single  assessment  theory  is  inconsistent 
with  cur.'-ent  law. 

Discission:  The  commenter  may  have 
misinterpreted  the  Secretary's  rationale 
for  proposmg  an  exception  to  the 
natioHcil  evaluation  standards.  The 
.Secretary  is  not  requiring  use  of  a  sole 
assessment  criterion.  Rather,  like  the 
I  ommenter.  the  Secretary  encourages 
multiple  assessment  measures  atid 
antit  ipjles  that  most,  if  not  ail.  Slate 
assessment  systems  qualifying  for  an 
exception  would  consist  of  multiple 
measures.  On  the  other  hand,  the 
Secreta.ry  is  trying  to  eliminate  the  need 
for  a  State  to  administer  dual  tests,  i  e., 
administering  a  particular  type  of  test 
merely  to  satisfy  the  Chapter  1  natiof.al 
evaluation  standards  while 
administering  an  acceptable  aliern.jtive 


41172    Federal  Register  /  Vol.  59,  No. 


133  /  Wednesday.  August  10,  1994  / 


Rules  and  Regulations 


asoessfcent  sj'Stem  for  the  State's  own 
purposes. 

Changes:  None. 

Ccmn^ent:  One  commenter  suggested 
that,  instead  of  granting  exceptions,  the 
Secretary  revise  the  regulations  to 
require  the  use  of  multiple  measures. 
including  nonn-referenced  tests. 
According  to  the  commenter,  although  it 
is  appropriate  to  use  additional 
assessments  that  could  provide  critical 
evidence  of  whether  children  are 
performixig  at  an  appropriate  level, 
normret'grenced  tests  should  also  be 
used  because  they  meet  the  technical 
standards  of  reliability  and  validity. 

Discuision;  As  noted  above,  the 
Secretary  encourages  the  use  of  multiple 
assesiment  measures.  The  Secretary 
does  not  agree  that  norm-referenced 
tests  should  be  required  as  one  measure. 

Changes.  None. 

Comment  One  commenter  asked 
whether  it  would  be  possible  for  an  SEA 
or  LE.\  to  have  a  mixed  system — for 
example,  norm-referenced  tests  to 
measure  sustained  effects;  alternative 
measures  for  assessing  math  and 
reading. 

Orsc'jJ5/on.  The  regulations  permit 
States  to  use  any  assessment  measures 
or  cxwnbtnation  of  measures  that  are 
appropnate  and  that  meet  new.  less 
prescriptive  national  standards. 

Cbangei:  None. 

Comment:  One  comrhenter  suggested 
that,  if  an  exception  is  granted,  the 
eligibtlity  standards  for  entrj'  into 
Chapter  I  programs  ivould  be  relaxed  to 
the  po;nl  that  subjective  teacher 
recommendations  would  determine 
participation. 

Discujj/on .These  regulations  do  not 
alter  the  criteria  for  identifying  and 
selecting  children  for  participation  in 
Chapter  I  or  MEP  programs.  Under 
Chapter  I.  for  example,  children  must 
still  be  identified  as  educationally 
deprived  "on  the  basis  of  educationally 
related  objective  criteria  established  by 
the  tLEA)  which  include  written  or  oral 
testing  instruments."  This  requirement. 
however,  does  not  mandate  a  specific 
type  of  assessment,  particularly  one  that 
use>a  nationally  normed  test.  An  LEA 
may  ase  whatever  educationally  related 
objective  criteria  it  deems  appropriate. 
Thus,  to  the  extent  the  State  assessment 
system  meets  the  LE.N's  needs,  it  may 
also  serve  to  identify  and  select  children 
for  participation  in  Chapter  1.  On  the 
other  hand,  to  the  extent  the  State 
asisessment  system  does  not  provide 
sulTicienl  information  on  specific 
children,  the  LEA  would  need  to  use 
additional  measures  to  select  children 
for  participatioa  in  Chapter  1  programs. 

C/jooges:  None. 


Commevt:  One  commenter  felt  that 
accountaikiity  could  be  skewed  if  lest 
results  ara  obtained  only  from  a  single 
grade  levsl.  .\nother  commenter  feared 
that  inforniation  from  only  one  grade 
level  would  not  provide  adequate 
evidence  cf  school  effectiveness. 

Dacussion:  There  is  no  statutory  or 
regulatory  requirement  that  a  State  limit 
its  assessment  of  its  Chapter  1  or  MEP 
programs  to  a  single  grade  level  per 
school  Indeed,  if  a  State  believes  that 
one  grade  does  not  adequately  represent 
the  prograss  of  children  in  Chapter  1  or 
MEP  o*-  the  effectiveness  of  a  school,  it 
.should  as  jess  children  in  other  grades  to 
achieve  an  adequate  picture  of  their 
progress. 

Changes:  None. 

Commant:  Two  comn^.enters  suggested 
that,  if  an  exception  is  granted,  there 
would  be  no  comparative  data  on 
student  achieve^.ent  as  there  now  are 
with  pre-  arid  pasMicrm-referenced  test 
scores. 

Discussion:  It  is  irae  that  comparative 
data  on  individual  children  would  not 
be  required  under  an  exception  just  as 
it  is  not  required  under  the  statute. 
However,  regardless  of  ivhether  a  State 
assessment  system  includes 
comparative  data,  nothing  would 
prevent  aa  LE.\  from  augmenting  the 
State  assessment  system  to  obtain 
comparative  data  if  the  LE.A  believes  the 
data  would  be  useful. 

Changes:  None. 

Comment:  Several  co.Timenters 
suggestedthat  the  basic  technical 
standards  contained  in  §200.81  of  the 
Chapter  1  regulations  be  maintained. 

Discussion.  The  Chapter  1  statute 
does  not  mandate  that  specii'ic  technical 
standards  be  prescribed.  Moreover, 
exceptions  granted  under  these 
regulatiofis  would  govern  a  limited 
period  from  the  present  until  the 
reauthorization  of  Chapter  1  takes  effect. 
The  Secre»ar\-  does  not  want  lo 
prescribe  technical  standards  for  this 
limited  period  that  may  run  counter  to 
standards  ih.^'  may  be  required  under 
reauthoriiit  11  In  addition,  these 
regulations  cume  at  a  time  when  the 
testing  community,  in  general,  is 
grappUng  with  new  forms  of 
assessments  that  better  measure  what 
children  should  know  and  be  able  to  do 
and  redetlning  what  technical  standards 
best  meet  the  needs  of  those 
assessments.  The  technical  standards  in 
§200.81  of  the  current  regulations  are 
often  construed  as  prohibiting 
assessments  other  than  those  that  are 
nationally  normed  or  those  that  are 
modeled  after  these  tests. 

The  Secretary*  is  very  concerned, 
however,  that  State  assessment  systems 
being  developed  to  support  systemic 


education  reform  efforts  are  of  high 
quality  and  useful  and  that  exceptions 
under  these  regulations  only  would  be 
granted  where  evaluation  results  under 
Chapter  1  and  the  MEP  provide 
meaningful  indicators  about  the 
progress  under  Chapter  1  and  MEP.  The 
Secretar}'.  therefore,  is  requiring  under 
these  regulations  the  follo^vingbasic 
technical  standards  for  the  assessment 
system:  (1)  that  the  system  yields 
consistent  results  and  (2)  that  those 
results  accurately  reflect  what  the 
assessment  system  was  designed  to 
measure.  The  Secretary  has  determined 
that  to  impose  any  additional  technical 
standards  on  new  assessment  measures 
for  the  Chapter  1  and  N^P  programs  is 
not  necessary  to  ensure  that  the  results^ 
of  evaluations  of  these  programs  are 
sufficiently  meaningful  and  useful.  The 
Secretary  is  confident  that  the  other  ~ 
requirements  of  these  regulations  ensure 
that  a  State  would  not  implement  a  new 
assessment  system  and  make 
educational  judgments  based  oa  results 
from  that  system  until  the  State  has 
determined  that  the  assessment 
accurately  measures  what  children  are 
expected  to  knov.'  and  be  able  to  do. 

Changes:  As  noted  above.  §§  200.90(b) 
and  201.57(b)  have  been  revised  to 
require  that  an  assessment  system  for 
which  an  exception  has  been  requested 
must  yield  consistent  results  that 
accurately  reflect  what  the  assessment 
system  was  designed  to  measure  and 
may  not  impair  the  SEA's  or  LEA's 
ability  to  account  for  results  under 
Chapter  1  or  the  MEP. 

Comment:  One  commenter  asked 
whether  the  feeder  pattern  concept 
would  be  acceptable  in  LEAs  with 
schools  that  do  not  contain  a  grade  in 
which  the  State  administers  an 
assessment.  For  example,  if  a  State 
assessment  consists  of  a  test  in  third 
grade,  the  Commenter  asked  whether  it 
would  be  permissible  for  schools  with 
only  grades  K-2  to  be  considered  part  of 
a  K-6  grade  span.  Another  commenter 
suggested  adding  clarifying  language 
that  information  be  available  from  at 
least  one  grade  "in  each  Chapter  1 
school." 

Discussion:  The  proposed  regulations 
stated  that  a  State  assessment  system 
must  provide  information  about  the 
yearly  performance  of  each  Chapter  1 
school  and  that  this  information  must  be 
from  at  least  one  grade  level.  It  was  the 
Secretary's  assumption  that,  to  meet  this 
requirement,  a  State's  assessment 
system  would  have  to  provide 
information  from  at  least  one  grade  level 
in  each  Chapter  1  school.  To  clarify  this 
assum.ption,  howe^'er.  the  regulations 
have  been  revised  accordingly. 


'^ 
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Changes:  Section  200.90(b)  has  been 
revised  to  clarify  that  assessment 
information  must  be  collected  from  at 
least  one  grade  level  in  each  Chapter  1 
school. 

Comment:  One  commenter  asserted 
that  "achievement  of  basic  and  more 
advanced  skills  all  children  are 
expected  to  master"  is  clearer  than  "and 
challenging  subject  matter"  and 
suggested  that  the  regulations  be  revised 
to  state  that  the  assessment  must 
provide  an  assessment  of  the  degree  to 
which  Chapter  1  students  have  mastered 
the  basic  and  more  advanced  skills  all 
children  are  expected  to  master. 

Discussion:  The  Secretary  believes 
that  in  the  context  of  these  regulator^' 
amendments  "basic  and  more  advanced 
skills  all  children  are  expected  to 
master"  implies  that,  for  Chapter  1 
purposes,  lower  standards  may  be 
established  for  all  children.  The 
Secretary  believes  it  is  essential  that 
Chapter  1  participants  as  well  as  other 
children  be  taught  challenging  subject 
matter  and  assessed  to  determine 
whether  that  subject  matter  has  been 
learned. 

Changes:  Kone. 

Comment:  One  commenter  asked 
whether  an  LEA  could  be  granted  an 
exception  to  use  a  local  assessment 
system  or  whether  an  exception  could 
only  apply  to  a  State  assessment  system. 
The  commenter  believed  the  regulations 
to  be  unclear  in  this  area. 

Discussion:  The  Secretary  intends  4hat 
an  SEA  may  request  an  exception  either 
for  a  State  assessment  system  that 


supports  statewide  systemic  education 
reform  efforts  or  for  an  individual  LEA 
that  has  a  local  assessment  svstem  that 
supports  its  local  reform  efforts. 

Changes:  Sections  200.90(c)  and 
201.57(c)  have  been  revised  to  clarify 
that  an  SEA  may  request  an  exceptio'n 
for  an  LEA  that  has  an  assessment 
system  that  supports  its  local  svstemic 
education  reform  efforts  and  meets  the 
other  standards  in  the  regulations. 

Comment:  One  commenter  asked 
whether,  if  an  exception  is  granted,  the 
alternative  assessment  measures  mav  be 
used  for  determining  aggregate 
performance  under  the  local  annual 
review  for  program  improvement  as 
well  as  for  local  evaluation. 

Discussion:  If  an  exception  is  granted, 
the  alternative  assessment  measures 
may  be  used  for  any  purposes  for  which 
they  are  appropriate. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  definition  of  desired  outcomes 
in  §  200.6  be  changed  or  deleted, 
consistent  with  the  intent  of  the  NPRM. 
The  commenter  objected  to  that  portion 
of  the  definition  linking  desired 
outcomes  to  aggregate  performance  and, 
thus,  toscores  on  norm-referenced  tests. 
The  commenter  also  contended  that  this 
definition  will  frustrate  the  intent  of 
these  final  regulations  because  LEAs 
would  still  be  required  to  set  their 
desired  outcomes  in  terms  of  scores  on 
norm-referenced  tests. 

Discussion:  Changing  the  definition  of 
"desired  outcomes'  in  §  200.6  is  outside 
the  scope  of  this  rulemaking  To  make 


the  changes  the  commenter  has 
suggested  would  require  the  Secretary  to 
first  publish  an  additional  NPRM.  The 
Secretary  does  not  believe,  however, 
that  this  definition  will  frustrate  the 
intent  of  these  final  regulations.  If  a 
State  or  LEA  is  granted  an  exception  to 
the  current  national  evaluation 
standards,  the  alternative  assessmpr.i 
may  be  used  for  any  appropriate 
purposes,  including  determining 
aggregate  performance.  Thus,  if 
nationally  normed  tests  are  no!  pa.-;  of 
the  alternative  assessment,  scores  on 
those  tests  would  not  be  used  to 
determine  aggregate  performance  c:  to 
define  desired  outcomes. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  cross-reference 
contained  in  §  200.80(a)  to 
§200.35(a)(l)(ii),  which  relates  to 
assessment  of  students'  progress  in  the 
regular  program,  be  corrected  to  refer  to 
§200.35(a)(l)(i)(B),  which  relates  to 
assessment  of  student  achievement, 
aggregated  for  the  LEA  as  a  whole,  in 
accordance  with  the  national  standards 
m  Subpart  H. 

Discussj'on.- The  Secretan  egrets  with 
the  commenter. 

Changes:  Section  200.80(a)  has  been 
revised  to  correctly  reference 
§200.35(a)(l)(il(B). 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Parts  350. 351, 352,  and  353 
RIN1820-AB01 

National  Institute  on  Disability 
Rehabilitation  Research 

AGENCY:  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  existing  regublions  for  certain 
programs  administered  by  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR).  These 
proposed  amendments  result  primarily 
from  the  Rehabilitation  Act 
Amendments  of  1992  (the 
Amendments).  The  proposed 
regulations  add  new  definitions  and 
program  activities  consistent  with  the 
Amendments  and  reflect  new  statutor\' 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  September  26, 19.94. 
a50RESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Betty  Jo  Berland,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  S.W.,  Washington,  D.C.  20202, 
Switzer  Building.  Room  3422.  A  copy  of 
any  comments  that  concern  information 
collection  requirements  should  also  be 
sent  to  the  Office  of  Management  and 
Budget  at  the  address  listed  in  the 
Paperwork  Reduction  Act  section  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Jo  Berland.  Telephone:  (202)  205- 
9739.  IndiAdduals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  primarily 
implement  statutory  changes  made  by 
the  Rehabilitation  Act  Amendments  of 
1992  (Pub.  L.  102-569).  Some  of  the 
changes  are  to  conform  terminology  of 
the  regulations  with  terminology  in  the 
Act,  specifically  in  the  use  of 
"individual  with  a  disability", 
"children  with  disabilities",  "individual 
with  a  mental  disability",  and  similar 
phrases  to  replace  phrases  using  the 
word  "handicapped",  "handicapped 
individual",  or  "disabled  individual". 

These  proposed  regulations  in  §  350.4 
include  new  statutory  definitions  for 
many  of  the  terms  used  in  Section  7  of 
the  Rehabilitation  Act,  including  the 
definitions  of  such  key  terms  as 
"disability",  "individual  with  a 
disability",  "rehabilitation  technology" 


and  "rehabilitation  engineering",  and 
"research  utilization".  The  NPRM 
further  reflects  new  statements  in  the 
statute  about  the  purpose  of  each  of  the 
programs  and  the  activities  authorized 
within  them. 

These  proposed  regulations  in 
§35021  implement  Section  21(b)(6)  of 
the  Act,  which  states  that  all  applicants 
must  address  the  needs  of  individuals 
with  disabilities  from  minority 
backgrounds.  They  also  i-iclUde 
suggestions  for  ways  to  meet  this 
requirement,  and  incorporate  attention 
to  needs  of  minorities  with  disabilities 
into  the  selection  criteria  for  each  of  the 
four  programs  addressed  in  thisNTRM. 
The  NPRM  in  §  350.41  reflects  the  new- 
statutory  requirement  in  Section  20  of 
the  Act  that  all  funded  projects  must 
make  applicants  for  or  recipients  of 
vocational  rehabilitation  services  and 
their  families  aware  of  the  Client 
Assistance  Program  in  their  States. 

These  proposed  regulations  in 
§§352.33  and  353.33  also  include  the 
new  statutory  standard  60-month  grant 
periods  for  RRTCs  in  Section 
204(b)(2)(L)  and  RERCs  in  Section 
204(b)(3)(E),  and  specify  conditions  ' 
under  which  awards  of  lesser  duration 
are  appropriate  under  the  law.  The 
NPRM  in  §  350.20  describes  the 
conditions  under  which  applicants  must 
send' copies  of  their  applications  to  the 
Vocational  Rehabilitation  agencies  in 
their  States,  as  required  by  statute.  This 
provision  clarifies  Sections  204(c)  and 
301(i)  of  the  current  law  and  regulations 
by  describing  the  context  in  which 
iraiiianittal  of  these  applications  would 
be  appropriate. 

Tnese  proposed  regulations  in 
§§  3S2.40  and  353.40  state  that  each 
RRTC  and  RERC  must  have  an  advisory 
board,  of  which  the  majority  of  the 
members  must  be  individuals  with 
disabilities,  their  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives.  This  would 
extend  the  new  statutory  requirement  in 
Section  204(b)(3)(D)(II)  of  the  Act— that 
certain  types  of  RERCs  must  have  such 
advisory  boards — to  all  RERCs  and 
RRTCs.  The  Secretary  has  determined 
fhat  most  RRTCs  and  RERCs  have 
advisory  boards  that  meet  or  approach 
meeting  this  requirement.  It  should  not 
be  a  hardship  for  the  remaining  centers 
to  meet  this  requirement.  The 
overwhelming  importance  of  involving 
the  Department's  constituents — in  this 
case,  individuals  with  disabilities  and 
their  families  or  representatives — in 
activities  supported  by  the  Department 
makes  this  requirement  imperative. 

These  proposed  regulations  support 
the  National  Education  Goals, 
particularly  National  Education  Goal  5, 

L 


which  calls  for  every  adult  American  to 
be  literate  and  to  possess  the  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Executive  Order  12866 

3 .  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive- 
Order  1 2866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  to  be  necessary 
for  administering  this  program 
effectively  and  efficiently.  Burdens 
specifically  associated  with  information 
collection  requirements,  if  any,  are 
identified  and  explained  elsewhere  in 
this  preamble  under  the  heading 
Paperwork  Reduction  Act  of  1980. 

,ln  assessing  the  potential  costs  and 
benefits — ^both  quantitative  and 
qualitative — of  the  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  goverrunental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comments  on 
whether  there  may  be  further 
opportunities  to  jeduce  any  potential 
costs  or  increase  potential  benefits 
resulting  fi-om  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

2.  Clarity  of  the  regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the-foUowing:  (1) 
Are  the  requirements  in  the  proposed    - 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clsity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a  , 
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nun.bered  heading:  for  example,  §  350.3 
What  regulations  apply  to  these 
proiirams?!  (4)  Is  the  description  of  the 
regulaUons  in  the  ■'Supplementary 
Litur.T.ition"  section  of  this  preamble 
helpful  in  understanding  the 
regulations?  How  could  this  dpscriptinii 
i)e  n\ore  helpful  in  making  reguLitions 
easier  to  understand?  (5)  What  else 
could  the  Department  do  to  make  the 
regulations  easier  to  understand? 

A  copy  of  any  comments  that  cor.cern 
how  the  Department  could  maV.e  these 
proposad  regulations  easier  to 
unriers'  -.id  should  be  sent  to  Stanley  M. 
Cohen.  Regulations  Quality  Officer,  U.S. 
Oepartrr>e.at  of  Education.  400  Maryland 
.Avenue  S'.V.,  (Room  5125,  FOB-ef. 
U'ashir.j'cn,  D.C.  2C2G2-2241. 

Regulatory  Flexibility'  Act  Certification 

The  Secretary  ce'tifies  that  these 
prpposh'd  regulations  'A-ill  net  have  a 
sjgn'.ai  -'.nt  eccncmic  impact  on  a 
substaiu-.di  numberof  small  entities. 
The  srjiail  entities  that  would  be 
affeccsd  by  -pplying  for  Federal  funds 
under  these  programs.  However,  the 
reguiditions  will  not  have  a  significant 
ecor.o:;.  c  impact  on  the  entities  affocted 
becau3-:»  '.l-.e  regulations  will  not  impose 
excessive  regulatory  burdens  or  require 
unnecesjary  Federal  sup€r\ision. 

Paperwork  Reduction  Act  of  1980 

SfCtions  350.20,  350.21,  350.34. 
352  31,  and  353.31  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Depanment  of  Education  will 
submu  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review. 

Public  and  private  entities,  including 
institutions  of  higher  education  and 
Indian  tribes  and  tribal  organizations, 
are  eligible  to  apply  for  awards  under 
these  programs.  The  Department  uses 
thi»  information  to  assist  in  making 
awards.  The  annual  public  reporting 
burden  for  these  programs  is  estimated 
tobe  30  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Room  3602.  New  Executive  Office 
Building,  Washington,  D.C;  Attention: 
Daniel  \.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 


3431.  Mary  E.  Switzer  Building.  330  C 
Street.  S.W..  Washington,  DC.  between 
the  hours  of  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secret iry  particularly  requests 
comments  on  ivhether  the  proposed 
regulations  iiithis  docur.ie.nt  would 
requi.-e  traiv;n^.>-:3ion  of  iiiforniation  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  State.^ 

List  of  Subjects 

34CFR  Part  I'D 

Administrative  practice  and 
procedure.  Education.  Educational 
research,  C:??.t  prograr". — education, 
individuals  with  disab:lities 

34  CFR  Part  351 

Education,  Educatior.al  research. 
Grant  prograni — education.  Individuals 
With  disab.luies.  Intergovernmental 
relations.  Vocjtional  rthabditaticn. 

34  CFR  P-iri  352 

Education,  Educational  research. 
Grant  progrirn — education.  Individuals 
with  disabilities.  Manpower  training 
programs.  Vocational  rehabilitation. 

34  CFR  Fart  353 

Educati.Dn,  Educatio.^.a!  research. 
Grant  program — educaf.on.  Individuals 
with  disabilities.  Intergovernmental 
relations.  Rehabilitation  engineering 
research.  Technical  assistance. 
Vocational  rehabilitation. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84  133.  NatioRal  (nst.luteoa 
Disability  and  Rehabilitat-.o::  Research) 

Dated  May  20.  1994 
Richard  W.  Riley. 

Secrctar}'  of  Edijc^ntop 

The  Secretary  proposes  to  amend 
Parts  350,  351,  352,  and  353  of  Title  34 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  350-DlSABILITY  AND 
REHABILITATION  RESEARCH: 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  350 
continues  to  read  as  follows: 

Authorit):  2?  U.S.C.  760-762,  u,i!ess 
otherwi-se  noted. 

2.  Section  350.1  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  Cb)(3)  to  read  as  follows: 

§  350.1    What  are  the  purposes  of  activities 
supported  under  the  disability  artd 
rehabilitation  research  program? 

(a)  The  activities  funded  by  the 
Institute — 


(1)  Support  the  conduct  ot  research, 
demonstration  projects,  training,  and 
related  activities  to  maxmuze  the  full 
inclusion  and  :nte5rit:on  into  society, 
employment,  irdepenr^ent  living,  famiiv 
support,  and  econom-x  and  sticial  self- 
sufficiency  of  mdn  iduais  wu.h 
disabiliti«'S  c!'al!  i:;'^s,  with  p  irticular 
emphasis  on  ur.pr'iMng  the 
effectiveness  of  ser\  tees  auth-.ir-.zed 
under  the  Act; 

(2)  Provide  for  a  coraprehensive  and 
coordinated  approach  to  the  support 
and  conduct  of  research,  demonstration 
projects,  training,  arvl  related  activities, 
and  to  ensure  that  the  -.pproach  is  in 
accordance  with  th"  'or.g-:a;\ge  plan  for 
research  developed  i.y  the  In-^T.ute, 

(3)  Promote  the  transfer  of 
rehabilitation  technology  to  inotviduats 
with  disabilities  through  researc  h  and 
demonstration  projects  relating  to — 

(i)  The  procurement  process  for  the 
purchase  of  rehabihtation  technology; 

(ii)  The  utilization  of  rehab:!itation 
technology  on  a  na'ior.al  baiis:  and 

(iii)  SpeciHc  adaptations  or 
customizations  of  products  to  enable 
individuals  with  disabiii'ies  to  live 
more  irKiependent'.y; 

(4)  Ensure  the  widespread 
distribution  to  rehabilitation 
professionals,  individuals  viuh 
disabilities,  and  oher  inten-stetl  parties, 
in  usable  formats,  of  practical  scientific 
and  technological  information  that  is 
generated  by  research,  demonstration 
projects,  training  and  related  activities; 

(5)  Ensure  the  widespread 
dissemination  to  rehabilitation 
professionals,  individuals  with 
disabilities,  and  other  mte.^steri  parties. 
in  usablo  fo.'mats,  of  new  knov.ledge 
about  disabilities,  i.nciudmg  stare-of-the- 
art  practices  and  ir-.rrover,:ents  in  the 
services  authorized  under  the  Act; 

(6]  Identify  effective  strategies  that 
enhance  the  opportunities  for 
individuals  with  disabilities  to  engage 
in  productive  work;  and 

(7)  Increase  the  opportunities  for 
researchers  who  are  mduiduaii  with 
disabilities  or  mer.bers  of  minority 
groups  or  other  traditionally 
underserved  populations. 
«        •         •         •        « 

(b)  *  •  •    • 

(3)  Research  grants  for  the 
establishment  and  operation  of 
rehabilitation  engineering  research 
centers  (34  CFR  Part  353). 
•         •         *         *         t 

3.  Section  350.2  is  amended  by 
revising  the  undesignated  introductory 
\  te.\t  to  read  as  follows; 
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§  350.2    Who  is  eligible  for  assistance 
under  these  programs? 

The  following  agencies  and 
organizations  are  eligible  for  grants  or 
contracts  as  appropriate  under  these 
programs,  except  for  programs  descpbed 
in  34  CFR  parts  352,  353.  356.  and  '360: 
*        »        »        *        * 

4.  Section  350.3  is  amended  bv 
revising  the  last  two  sentences  of 
paragraph  (d)(2)  read  as  follo^vs: 

§  350.3    What  regulations  appiy  to  these 
programs? 


(d)  •  •  * 

(2)  •  V*  When  an  IRB  revieu^i 
research  that  purposefully  requires 
inclusion  of  children  with  disabilities  or 
individuals  with  mental  disabilities  as 
research  subjects,  the  IRB  must  include 
at  least  one  person  primarily  concerned 
with  the  welfare  of  these  research 
subjects.  If  an  IRB  regularly  reviews 
another  vulnerable  category  of  subjects, 
such  as  children  who  do  not  have 
disabilities,  prisoners,  pregnant  women, 
or  adults  with  disabilities,  consideration 
must  also  be  given  to  the  inclusion  of 
one  or  more  individuals  who  are 
knowledgeable  about  the  experience  in 
working  with  these  subjects. 

5.  Section  350.4  is  amended  by 
revising  the  definitions  and  authority 
citations  in  paragraph  (b)  for  Individual 
with  handicaps.  Individual  nith  severe 
handicaps,  Rehabilitation  engineering. 
Research  utilization,  and  Supported 
employment,  and  adding  new 
definitions  of  Assistive  technology 
device.  Assistive  technology  service. 
Disability,  and  Personal  assistance 
sen-ices,  to  read  as  follows: 

§  350.4    What  definitions  apply  to  these 
programs? 

•        »        *        ♦        • 

(b)  * /  • 

Assistive  technology  device  means 
any  item,  piece  of  equipment,  or 
product  system,  whether  acquired 
commercially  or  off  the  shelf,  modified, 
or  customized,  that  is  used  to  increase, 
maintain,  or  improve  functional 
capabilities  of  individuals  with 
disabilities. 

(Authority:  Sec.  7(23);  29  U.S.C.  706(23)) 
"  •  *  »  « 

Assistive  technology  service  means 
any  service  that  directly  assists  an 
individual  -.vilh  aalisability  in  the 
selection,  acquisition,  or  use  of  an 
^assistive  technology  device.  The  term 
includes — 

(1)  The  evaluation  of  the  needs  of  an 
individual  with  a  disability,  including  a 
functional  evaluation  of  the  individual 
in  the  individual's  customary 
environment; 


(2)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  with 
disabilities: 

(3)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing  of 
assistive  technology  devices; 

(4)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
as  those  assoidated  with  e.\isting 
education  and  rehabilitation  plans  and 
programs; 

(5)  Training  or  technical  assistance  for 
an  individual  with  disabiUties.  or, 
where  appropriate,  the  family  members, 
guaidians,  advocates,  or  authorized 
representatives  of  such  an  individual; 
and 

(6)  Training  or  technical  assistance  for 
professionals  (including  individuals 
providing  education  and  rehabilitation 
services),  employers,  or  other 
individuals  who  provide  services  to 
employ,  or  are  otherwise  substantially 
involved  in  the  major  life  functions  of 
individuals  with  disabilities. 

(Authority:  Sec.  7(2-1);  29  U.S.C.  706(24)) 

•  *         •         »         « 

Disability  means  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities. 

(Authority:  Sec.  7(26)(B);  29  U.S.C. 
706(26)(B)) 

*  *  •  *         * 

Individual  with  a  disability  means  any 
individual  who: 

(1)  Has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  such  person's  major  life 
activities; 

(2)  Has  a  record  of  such  an 
impairment;  or 

(3)  Is  regarded  as  having  such  an 
impairment. 

(Authority:  Sec.  7(8)(B);  29  U.S.C.  706{8)(B)) 

Individual  with  a  severe  disability 
means  an  individual  with  a  disability — 

(l)(i)  Who  has  a  severe  physical  or 
mental  impairment  that  seriously  limits 
one  or  more  functional  capacities  (such 
as  mobility,  communication,  self-care, 
self-direction,  interpersonal  skills,  work 
tolerance,  or  work  skills)  in  terms  of  an 
emplo\Tnent  outcome; 

(ii)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time;  and 

(iii)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  from 
amputation,  arthritis,  autism,  blindness, 
burn  injury-,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafness,  head  injury, 
heart  disease,  hemiplegia,  hemophilia, 


respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophv. 
musculoskeletal  disorders,  neurolopickl 
disorders  (including  stroke  and 
epilepsy),  paraplegia,  quadriplegia, 
other  spinal  cord  impairments,  sickle 
cell  anemia,  specific  learning  disability, 
end-stage  renal  disease,  or  another 
disability  or  combination  of  disabilities 
determined  on  the  basis  of  an 
assessment  of  rehabilitation  needs  to 
cause  comparable  substantial  functional 
limitation;  or 

(2)  An  individual  with  a  severe 
mental  or  physical  impairment  whose 
ability  to  hmction  independently  in  the 
family  or  community  or  whose  ability  to 
obtain,  maintain,  or  advance  in 
employment  is  substantially  limited  and 
for  whom  the  delivery  of  independent 
living  services  will  improve  the  ability 
to  function,  continue  hmctioning,  or 
move  towards  fimctioning 
independently  in  the  family  or 
community  or  to  continue  in 
employment,  respectively. 

(Authority:  Sec.  7(15)(C);  29  U.S.C. 
706(15)(C)) 

•  *  *  *  *      •■ 

Personal  assistance  services  means  a 
range  of  services,  provided  by  one  or 
more  persons,  designed  to  assist  an 
individual  with  a  disabihty  to  perform 
daily  living  activities,  on  or  off  the  job, 
that  the  individual  would  typically 
perform  if  the  individual  did  not  have 
a  disability.  These  services  must  be 
designed  to  increase  the  individual's 
control  in  life  and  ability  to  perform 
everyday  activities  on  or  off  the  job. 

(Authority:  Sec.  7(11);  29  U.S.C.  706(11)) 

*  *  •  •  • 

Rehabilitation  engineering  means  the 
systematic  application  of  engineering 
sciences  to.design,  develop,  adapt,  test, 
evaluate,  apply,  and  distribute 
technological  solutions  to  problems 
confronted  by  individuals  with 
disabilities  in  such  functional  areas  as 
mobility,  communications,  hearing, 
vision,  cognition  and  in  activities 
associated  with  employment, 
independent  living,  education,  and   • 
integration  into  the  community. 

/Authority:  Sec.  12(c);  29  U.S.C.  711(c)) 

Rehabilitation  technology  means  the 
systematic  application  of  technologies, 
engineering  methodologies,  or  scientific 
principles  to  meet  the  needs  of  and 
address  the  barriers  confronted  by 
individuals  with  disabilities  iii  such 
areas  as  education,  rehabilitation, 
employment,  transportation, 
independent  living,  and  recreation,  and 
includes  rehabilitation  engineering. 
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assistive  technology  devices,  and 
assistive  technology  services. 

(Authority:  Sec.  7(13):  29  U.S.C.  705(13)) 

*  *  *  •  * 

-     Research  uHlization  means  activities 
seeking  to  link  research  findings  to 
practical  applications  in  planning, 
policymaking,  program  administration, 
and  service  practice  in  the  d^liverv  of 
services  to  individuals  with  disabihties. 

(Ajthcrity.  Sec.  12(c);  2Q  U.S.C.  711(c)) 

*  *         »         •        .« • 

Supported  employment  means 
competitive  work  in  integrated  work 
settings  for  individuals  with  the  most 
severe  disabilities  for  whom  competitive 
emplo>TOent  has  not  L-aditionally 
occurred  or  for  whom  competitive 
employment  has  been  interrupted  or 
intermittent  as  a  result  of  a  severe 
disability,  and  who.  because  of  the 
nature  and  severity  of  their  disability, 
need  intensive  supported  employment 
services  and  extended  services  after 
transition  in  order  to  perform  that  work. 
The  term  includes  transitional 
employment  for  persons  who  are 
individuals  with  the  most  severe 
disabilities  due  to  mental  illness. 

(Authority:  Sec.  7(18);  29  U.S.C.  706(18)) 
•  »  *  »  • 

6.  Section  350.20  is  revised  to  read  as 
follows: 

§  350.20    What  are  the  application 
procedures  under  these  programs? 

An  applicant  for  assistance  under  34 
CFR  Parts  351.  352.  353,  354.  355,  357. 
358.  359,  or  360  whose  application  is  to 
conduct  research,  demonstrations,  or 
related  activities  that  will  either  involve 
clients  of  the  State  vocational 
rehabilitation  agency  as  research 
subjects  or  study  vocational 
rehabilitation  services  or  techniques, 
shall— 

(a)  Submit  a  copy  of  its  application  for 
comment  to  the  State  rehabilitation 
agency  or  agencies  in  the  primary  State 
or  States  to  be  affected  by  the  proposed 
activities;  and 

(b)  Include  in  its  application  copies  of 
transmittal  letters  to  the  appropriate 
State  agency  or  agencies  indicating  that 
the  necessary  copies  were  transmitted 
on  or  before  the  due  date  for  transmittal 
of  the  application  to  the  Department. 

(Authority:  Sees.  204(c)  and  306(i):  29  U.S.C. 
762(c)  and  766(a)) 

7.  A  new  section  350.21  is  added  to 
read  as  follows: 

§  350.21    What  is  required  of  each 
applicant  relative  to  individuals  with 
disabilities  from  minority  backgrounds? 

Each  applicant  for  funding  under 
these  programs  must  demonstrate  how  it 


will  address,  in  whole  or  in  part,  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds,  The 
approaches  an  applicant  may  take  to 
meet  this  requirement,  in  whole  or  in 
part,  may  include  one  or  more  of  the 
following: 

(a)  Proposing  project  obiectivps 
concerning  minorities  with  disabilities. 

(b)  Demonstrating  that  its  application 
addresses  a  problem  th&t  is  cf  particular 
significance  to  individuals  with 
disabihties  from  minority  backgrounds. 

(c)  Demonstrating  that  "minority 
individuals  will  be  included  in  study 
samples  in  sufficient  numbers  to 
generate  information  pertinent  to 
minority  individuals  with  disabilities. 

(d)  Drawing  study  samples  and 
program  participant  rosters  from 
populations  and  areas  that  include 
minority  populations.  '" 

(e)  Providing  rehabilitation  services, 
clinical  care,  or  training  to  minority 
individuals  with  disabilities. 

(f)  Disseminating  materials  to  or 
otherwise  increasing  the  access  to 
disability  information  among  minority 
populations. 

(g)  An  additional  method  or  methods 
proposed  by  the  applicant  and 
determined  by  the  Secretary  to  meet  this 
requirement. 

(Authority:  Sees.  12(c)  and  21(bM6);  29  U.S  C 
711(c)  and  718b(b)(6)) 

8.  Section  350.34  is  amended  by 
adding  new  paragraphs  (a)(8),  (b)(5),  and 
(e)(14);  removing  the  word  "and"  at  the 
end  of  paragraphs  (a)(6),  (b)(3).  and 
{c)(12);  and  removing  the  period  and 
adding,  in  its  place,  ";  and"  at  the  end 
of  paragraphs  (a)(7).  (b)(4).  and  (c)(13)  to 
read  as  follows: 

§350.34   What  selection  criteria  does  the 
Secretary  use  In  reviewing  applications 
under  parts  351, 354,  or  355? 

(a)  •  •  • 

(8)  The  project  addresses  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds  in  a  meaningful 
wav. 

(b)*  *  * 

(5)  There  is  likely  to  be  widespread 
dissemination  of  the  results,  in  a  usable 
and  effective  manner,  to  all  appropriate 
target  populations,  including 
individuals  with  disabilities  and  their 
family  members.  - 

(c)  *   •   * 

(14)  The  materials  to  be  used  in  the 
project  and  the  materials  to  be 
disseminated  are  likely  to  be  in  formats 
that  are  accessible  to  the  appropriate 
populations. 
*        •        •        •        * 

9.  Section  350.40  is  amended  by 
revising  paragraph  (b)(l)(iii)  to  read  as 
follows: 


§350.40    What  are  the  matching 
requirements? 

*  »         *         »         ♦ 

(b)(1)  *   •   • 

(iii)  Research  projects  concerned  with 
end-stage  renal  disease, 
teleconim::nications.  rehabilitation  of 
chilaren  with  discbilitips  and  older 
individuals  with  di!-:,bil;tifs.  (inciudi.ng 
.■\m,?rican  Indiay.s),  attracting  and 
reaming  rel.abliitatiun  professionals  in 
rural  e.-t  .^s.  prcducins  and  distributing 
captioned  video  rascettes  to  individ;>als 
who  are  doaf.  and  innovative  methods 
for  providing  services  for  chiliren  with 
disabilities  and  their  parents. 

*  *        *        •        « 

10.  A  new  section  350.41  is  added  to 
read  as  follows: 

§350.41    What  are  the  requirements  Of  a 
grantee  relative  to  the  Client  Assistance 
Program? 

All  projects  that  provide  services  to 
individuals  with  disabilities  with  funds 
awarded  under  these  programs  must 
advise  those  individuals  who  are 
applicants  for  or  recipients  of  services 
under  the  Act.  or  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals,  of  the  availability  and 
purposes  of  the  Client  Assistance 
Program  (CAP)  funded  under  the  Act, 
and  must  provide  information  on  the 
means  of  seeking  assistance  under  the 
CAP. 

(Authority:  Sec.  20:  29  U.S.C  718a) 

PART  351— OISABIUTY  AND 
REHABILITATION  RESEARCH: 
RESEARCH  AND  DEMONSTRATION 
PROJECTS 

11.  The  authority  citation  for  Part  351 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  760-762.  unless 
otherwise  noted. 

12.  Section  351.1  is  revised  to  read  as 
follows: 

§  351.1    What  is  the  research  and 
demonstration  projects  program? 

This  program  is  designed  to  support — 

(a)  Discrete  research,  demonstration, 
training,  and  related  projects  to  develop 
methods,  procedures,  and  technology 
that  maximize  the  full  inclusion  and 
integration  into  society,  independent 
living,  employment,  family  support,  and 
economic  and  social  self-sufficiency  of 
individuals  with  disabilities,  especially 
those  with  the  most  severe  disabilities; 
and 

(b)  Discrete  research,  demonstration, 
and  training  projects  that  specifically 
address  the  implementation  of  Titles  I. 
III.  VI.  VII,  and  VIII  of  the  Act.  with 
emphasis  on  projects  to  improve  the 
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effectiveness  of  these  progranis  and  to 
meet  the  needs  described  in  State  Plans 
submitted  to  the  Rehabilitation  Services 
Administration  by  State  vocational 
rehabilitation  agencies. 

(Authoritv:  Sec.  204ia);  29  U.S.C  761  and 
762) 

13.  Section  351.10  is  amended  by 
revising  paragraphs  (a)  and  (b)  (3) 
through  (7)  and  19)  and  adding  a  new 
paragraph  (b)(10)  to  read  as  follows: 

§351.10    W?iat  types  of  proiects  are 
autticrized  under  this  program? 

•         •        *         •         • 

|a)(l)  Studies  and  analyses  of  medical 
rehabililation  and  restorative 
techniques,  rehabilitation  techniques  or 
services,  industrial,  vocational,  social, 
recreational,  psychiatric,  psychological, 
economic,  and  other  factors  affecting 
rehabilitation  of  individuals  ui:h 
disabilities; 

(2)  Studies  and  analyses  of  special 
problems  of  individnals  who  are 
homebound  and  individuals  w  ho  are 
institutionalized; 

(3)  Studies,  analyses,  and 
demonstrations  of  architectural  and 
engineering  design — including  univers;*! 
design' — adapted  to  meet  the  spwiial 
needs  of  individuals  with  disahiiitios; 

(4)  Studies,  anal3rses,  and  othf  r 
activities  related  to  supported 
employment:  and 

(5)  Related  activities  that  hold 
promise  of  increasing  knowledge  and 
improving  the  rehabilitation  of 
individuals  with  disabilities, 
particularly  those  with  the  most  'cvere 
disabilities  rsnd  those  who  are  nx-mbfrs 
of  populations  that  are  uiiserved  or 
underserved  bv  arogram??  vmdor  this 
Act.  '      ' 

0))*  *  * 

(3)  in  ernation.jl  rsstarch, 
d(.nionitraiio.T,  training,  snd  It.thn.'iiil 
assistance  projects,  and  exrhaOr^K  of 
experts; 

(4)  Joint  projtcts  with  other  Federal 
agenri-s  and  private  industry  in  areas  of 
joint  iu'erf^st  involving  rehabilif.^tion; 

1 5)  Research  related  to  the 
rehabilitation  of  children  or  older 
individuals  vtritfa  disabilities,  including 
older  American  Indian  individnals  with 
disabilities; 

(6)  Pro)ects  to  develop  and 
demonstrate  innovative  metliods  to 
attract  and  retain  firofessionals  to  serve 
in  rural  areas  in  the  rehabilitation  of 
individuals  with  disabilities,  including 
individuals  with  severe  disabilities; 

(7)  Researcb  and  deimmstration 
projects  on  the  provision  of  services  for 
chiklien  through  the  age  of  five  with 
disabilities; 


(9)  Research  concerning  the  use  of 
existii^  telecommunication  systems  to 
improve  services  to  individuals  with 
disabiBties;  and 

(10)  Demonstration  projects  to 
provide  incentives  for  the  development, 
manufactiu-e,  and  marketing  of  oiphan 
technological  devices  to  enable 
individuals  with  disabiUties  to  achieve 
independence  and  atxess  to  gainful 
employment. 

(Authojily  Sees.  202(b)(a),  204(a),  and 
204(bj(4HlO),  (12),  (15),  and  (16):  29  U.S.C 
701a(b)(8).  762(a),  and  762|b)(-!)-{1(j).  (12), 
(1.i).and(16))   . 

PART  852— DISABILITY  AND 
REHABILITATION  RESEARCH: 
REHABILITATION  RESEARCH  AMD 
TRAIMjNG  CENTERS 

14.  The  authority  citation  for  Part  352 
fontintes  to  read  as  follows: 

Auth»rit3r:  29  V.S.C..  7fin-7R2.  unl^  ss 
ol.henvise  noted. 

15.  Section  3.52.1  is  r?;visf.d  to  rr=:id  us 
followt: 

§  352.1     What  is  the  Rehabiiitattun 
Research  and  Training  Centers  program? 

This  program  supports  Rebaliilitation 
Research  and  Training  Centers  for  the 
piirpose  of — 

(a)  Conducting  coordinated  and 
advanced  programs  of  rese.-^rch  on 
disability  and  rehabilitation  that  will 
produce  new  knowledf^e  that  will 
improve  rehabilitation  methods  and 
servir.e  delivery  systems,  alleviaio  or 
stabiliie  disabling  conditionK.  ajid 
promote  maximvun  s'jci:*!  a;id  et  onomic 
iiidepejidonce  for  individuals  wiih 
•iisabiljties; 

('))  Provii'ing  training  to  service 
providers  at  the  prerervice,  invrvice, 
undergraduate,  and  graduate  leve's,  to 
improve  the  quality  and  tiffed ivi-ijiess  of 
rehabilitation  .ser^/ices: 

(c)  Providing  advanced  research 
tiaining  to  iq,dividuals,  ir.clnding 
individuals  wiih  disabilities  and  those 
from  minority  backgrounds,  engaged  in 
reseivrdi  on  disability  and  r<  h.3bil;tation; 
and 

(d)  Serving  as  national  and  regional 
technical  assistance  resources,  and 
providing  training  for,  service  providers, 
individuals  with  disabiHfies  and  their 
familias  and  representatives,  and 
rehabilitation  researchers. 

(Authority:  Sec.  204(b)(2);  29  U.S.C. 
762(b)(a)) 

16.  Section  352.2  is  n;vised  to  read  as 
follow}: 

§  352.2    Who  is  eligible  for  assistance 
under  this  program? 

Under  this  piDgram,  awards  m,iy  be 
made  tp  public  and  private 


organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations,  that — 

(a)  Are  of  sufficient  size,  scope  and 
quality  to  carry  out  effectively  the 
activities  in  an  efBcient  manner 
consistent  with  appropriate  Slate  and 
F"ederal  law; 

(b)  Demonstrate  the  ability  to  carry 
out  the  training  activities,  either  directly 
or  through  another  entity  that  can 
provide  that  training;  and 

fc)  Demonstrate  that  the  Center  will 
be  operated  in  collaboration  with  an 
institiiti-in  of  higher  education  or 
provider  of  rehabilitation  or  other 
appropriate  services. 

(Authority:  S*-<;s.  204(a)  ami  204{b)(2)(A)(i) 
nncj  (K):  20  IJ.S.Q  76?(a)  and  762ib)(2)(Aj(i) 
and  (K)) 

1 7.  .Section  352.10  is  revised  to  read 

as  follovvs: 

§  352.1 0    What  activities  are  authOriized 
under  this  program? 

(a)  Rehabilitation  Research  and 
Training  Centers  shall  conduct  rese-iiri;h 
activities,  which  must  be  accessible  to 
and  usable  by  individuals  with 
disabilities,  that  may  include  the 
following: 

(1)  Basic  or  applied  medical 
n^babiiitation  research. 

(2)  Research  regarding  the 
psychological  and  social  aspect.-;  o5 
rehabilitation. 

(3)  Research  regarding  disability 
polity. 

(4)  Resesnh  related  to  voeifional 
rehabilitation. 

(3)  Research  that  promotes  the  sot.ial. 
emotiop.al.  functional,  and  edijcafiojir*! 
gru'vth  of  childrf^n  who  have 
liisabiliti.'S. 

(ti)  Research  to  develop  and  ev:jj)faie 
interventions,  policies,  and  services  th.-'l 
support  fa.milips  of  children  and  ad:)!ts 
wlio  have  di.sabilities. 

(7)  Researr>h  that  will  support  the 
improvement  of  services  aiid  policies  to 
foster  the  productivity,  independence, 
and  social  integration  of  individuals 
with  disabilities  of  all  types,  to  live  in 
their  communities.' 

(b)  Rehabilitation  Research  and 
Training  Centers  shall  conduct  training 
activities,  which  must  be  accessible  te 
and  usable  by  individuals  with 
disabilities,  that  may  include  the 
following; 

|1)  Training  of  students  preparing  to 
be  rehabilitation  personnel. 

(2)  Training  at  the  preservice, 
inservice,  and  graduate  levels  to  assist 
individuals  to  provide  rdubttttation 
services  more  effectively. 

(3)  Training  at  g^uate,  pteservice, 
and  inservice  levels  for  rehabilltatitm 
msearr;h  personnel. 
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(4)  In-service  training  for  individuals 
with  disabilities  and  their  family 
members,  guardians,  advocates,  or 
authorized  representatives. 

(5)  Faculty  support  for  teaching 
rehabilitation-related  courses  of  study 
for  credit  and  other  courses  offered  by 
the  Center. 

(e)  Rehabilitation  Research  and 
Training  Centers  shall  disseminate 
information  and  provide  technical 
assistance,  which  must  be  accessible  to 
and  usable  by  individuals  with 
disabilities,  through  conferences, 
workshops,  public  education  programs, 
inservice  training  programs, 
publications,  and  similar  activities,  to — 

(1)  Providers  of  rehabilitation  and 
other  relevant  ser\'ices  to  individuals 
with  disabilities; 

(2)  Individuals  with  disabihties; 

(3)  Family  members  of  individuals 
with  disabilities; 

(4)  Other  authorized  representatives, 
advocates,  and  organizations  that 
provide  information  and  support  to 
individuals  with  disabilities  and  their 
families;  and 

(5)  Administrators,  policymakers,  and 
representatives  of  public  and  private 
organizations  whose  activities  affect  the 
prlTductivity,  independence,  and 
community  integration  of  individuals 
with  disabilities. 

(d)  Rehabilitation  Research  and 
Training  Centers  may  use  part  of  their 
funds  to  provide  services  connected 
with  their  research  and  training 
activities  to  individuals  with 
disabilities. 

(e)  Rehabihtation  Research  and 
Training  Centers  and  encouraged  to 
develop  practical  appHcations  for  the 
findings  of  their  research. 

(Authority:  Sec.  204(b](2)(A)(ii),{BHD),  and 
(FHH);  29  U.S.C.  762(b)(2)(A)(ii).  (B)-(D), 
and  (FHH)) 

18.  Section  352.31  is  amended  by 
adding  paragraph  (a)(4),  revising 
paragraph  (c)(2)(iii)  and  adding  (c)(2) 
(vi)  and  (vii)  as  follows: 

§  352.31    What  selection  criteria  are  used 
under  this  program? 


(4)  The  applicant  demonstrates  how 
the  proposed  activities  of  the  Center 
will  address,  in  whole  or  in  part,  the 
rehabilitation  needs  of  individuals  with 
disabilities  from  minority  backgrounds 
and  imderserved  populations. 
*        *        *        •        • 

(c)  *  *  * 

(2)  *   *  •  " 

(iii)  Training  packages  that  make 
research  results  available  to  service 
providers,  researchers,  educators. 


individuals  with  disabilities,  parents, 
and  others; 

*        *        *        *        * 

(vi)  Widespread  dissemination  of 
findings  and  other  appropriate  materials 
to  individuals  with  disabilities  and  their 
family  members,  advocates,  and 
representatives,  as  well  as  to  public  and 
private  agencies,  rehabilitation 
practitioners,  service  providers, 
pohcymakers,  aiid  researchers;  and 

(vii)  Disseminstion  of  research 
findings  and  other  materials  in 
appropriate  formats  and  accessible 
media  for  use  by  individuals  with 
various  disabilities. 

(.■Authority:  Sees,  2i;i;)f6).  202(e),  and 
204(b)(2);  29  U.S.C.  718  b(6).  761a{e). 
761(a)(e),  and  762(b)(2)) 

19.  Section  352.33  is  revised  to  read 
as  follows: 

§  352.33    What  is  the  project  period  of  a 
Rehabilitation  Research  and  Training 
Center? 

Awards  are  made  under  this  program 
for  a  period  of  five  years  except  that 
awards  may  be  made  for  a  lesser  period 
if— 

(a)  The  award  is  made  to  a  new 
recipient;  or 

(b)  The  award  supports  a  new 
research  area  or  an  innovative  approach 
to  a  research  area. 

(Authority:  Sec.  204(b)(2)(L)^  29  U.S.C. 
762(b)(2)(L)) 

20.  A  new  Section  352.34  is  added  to 
read  as  follows: 

§  352.34    What  other  factors  does  the 
Secretary  consider  in  making  an  award 
under  this  program? 

In  making  an  award  under  this 
program,  the  Secretary  takes  into 
consideration -the  location  of  any 
proposed  Center  and  the  appropriate 
geographic  and  regional  allocation  of  all 
Centers. 

(Authoritv:  Sec.  204(b)(2)(J);  29  U.S.C. 
762(b)(2)(J)) 

21.  A  new  section  352.41  is  added  to 
read  as  follows: 

§  352.41    What  is  the  advisory  committee 
requirement  for  a  grantee  under  this  - 
program? 

A  Rehabilitation  Research  and 
Training  Center  shall  have  an  advisory 
committee  of  which  the  majority  of  thie 
members  are  individuals  with 
disabilities,  or  the  parents,  family 
members,  guardians,  advocatesr  or 
authorized  representatives  of 
individuals  with  disabilities. 

(Authoritv:  Sec.  204(b)(3)(D)(ii);  29  U.S.C. 
762(a)) 


22.  The  title  of  Part  353  is  revised  to 
read  as  follows: 

PART  353— DISABILITY  AND 
REHABILITATION  RESEARCH: 
REHABILITATION  ENGINEERING 
RESEARCH  CENTERS 

23.  The  authority  citation  for  Part  353 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  762;b)(3).  unless 
otherwise  ncted. 

24.  Section  353.1  is  revised  to  read  as 

follows: 

§  353 . 1    What  is  the  Rehabilitation 
Engineering  Research  Centers  program? 

Kehabilitation  Engineering  Research 
Cen'ers  conduct  research, 
demonstration,  and  training  activities 
regarding  rehabihtation  technology — 
including  rehabilitation  engineering, 
assistive  technology  devices,  and 
assistive  technology  services,  in  order  to 
enhance  the  opportunities  to  better  meet 
the  needs  of,  and  address  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 

(Authority:  Sec.  204(b)(3)(A);  29  U.S.C. 
762(b)(3)(A)) 

25.  Section  353.2  is  revised  to  read  as 
follows: 

§  353.2    Who  is  eligible  for  assistance 
under  this  program? 

A  public  or  private  entity,  including 
an  Indian  tribe  or  tribal  organization,  is 
eligible  to  receive  an  award  under  this 
program  if  the  entity  demonstrates  that 
the  Center  will  be  operated  in 
collaboration  with  an  institution  of 
higher  education  or  a  nonprofit 
organization. 

(Authoritv:  Sec.  204(b)(3)(A):  29  U.S.C. 
762(b)(3)(A)) 

26.  Section  353.10  is  revised  to  read 
as  follows: 

§  353. 1 0    What  types  of  activities  are 
authorized  under  this  program? 

(a)  Rehabilitation  Engineering 
Research  Centers  shall  carry  out 
research  and  demonstration  activities 
through — 

(1)  Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology',  scientific 
achievement,  and  psychological  and 
social  knov.-ledge  to  solve  rehabilitation 
problems  and  remove  environmental 
barriers  through — 

(i)  Planning  and  conducting  research, 
including  cooperative  research  with 
public  or  private  agencies  and 
organizations,  designed  to  produce  new 
scientific  knowledge  and  new  or 
improved  methods,  equipment,  or 
devices;  and 
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fii)  Studying  and  evaluating  the 
effectiveness  and  benefits  of  new  or 
emerging  technologies,  products,  or 
environments. 

(2)  Demonstrating  and 
disseminating— 

(i)  Innovative  models  for  the  delivery 
to  rural  and  urban  areas  of  cost-effective 
rehabilitation  technology  services  that 
will  promote  the  use  of  assistive 
technology  services;  and 

(ii)  Other  scientific  research  to  assist 
hi  meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities;  or 

(3j  Conducting  research  and 
demonstration  activities  to  facilitate 
service  change  in  service  delivery 
systems  by  demonstrating,  evaluating, 
documenting,  and  disseminating — 

(i)  Consumer-responsive  and 
individual-and-family-centered 
innovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of 
innovative,  cost-effective  rehabilitation 
technology  services  that  promote 
utilization  of  rehabilitation  devices;  and 

tii)  Other  scientific  research  to  assist 
in  meeting  the  araplojrment  and 
independent  living  needs  of,  and 
addressing  the  bairiers  confironted  by 
individuals  with  disabilities,  includhig 
individuals  with  severe  disabilities. 

(b)  To  the  extent  consistent  with  the 
nature  and  type  of  research  or 
demonstration  activities  described  in 
paragraph  [a),  the  Rehabilitation 
Engineering  Research  Craiters  shall 
carry  out  research,  training,  and 
information  dissemination  activities 
by- 

(1)  Cooperating  with  programs 
established  under  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  of  1988  (Pub.  L.  100- 
407),  and  other  regional  and  local 
programs,  to  provide  information  on  iho 
uses  and  resources  for  assistive 
technology  to  individuals  with 
disabilities  and  their  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives; 

(2)  Providing  training  to  individuals, 
including  individuals  writh  disabilities, 
to  enable  them  to  become  rehabilitation 
technology  researchers  and  practitioners 
of  rehabilitation  technology;  and 


(c)  Responding,  through  research  or 
demonstration  activities,  to  the  needs  of 
individuals  with  all  types  of  disabilities 
who  may  benefit  from  the  application  of 
technology  within  the  area  of  focus  of 
the  Center. 

(Autfiority:  .Sees.  204(b)(3);  20  IJ.S.C. 
782(b)(3)) 

27.  Section  353.31  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (aj(2),  removing  the  period  at 
the  end  of  paragraph  (a)(3)  and  adding, 
in  its  place  ";  and",  and  adding  a  new 
paragraph  (a)(4);  removing  the  word 
"and"  at  the  end  of  paragraph  (c)(2)(iv), 
removing  the  period  at  the  end  of 
paragraph  (c)(3)  and  adding,  in  its  place 
";  and",  and  adding  a  new  paragraph 
(c)(4);  removing  the  word  "and"  at  the 
end  of  paragraph  (d)(7),  removing  the 
period  at  the  end  of  paragraph  (d)(8}  and 
adding,  in  its  place  ";  and",  and  adding 
a  new  paragraph  (d)(9);  and  revising  the 
authority  citation  to  read  as  follows: 

S  353^1    What  selection  criteria  are  used 
uiMlMIMs  pragrani? 

(a)*   •   • 

H)*The  applicant  addresses  the  needs 
of  individuals  with  disabilities  from 
minority  backgroimds  in  a  meaningful 

way. 

•        *••*" 

fc)'*  •  • 

(4)  The  applicant  includes  a  plan  for 
elective  cooperation  with  appropriate 
State,  local,  and  regional  organizations 
and  projects  to  provide  information  to 
individuals  with  disabilities  and  their 
family  members,  advocates,  and 
representatives,  about  the  potential  uses 
and  benefits,  and  resources  for 
obtaining,  rehabilitation  technology. 

(d)  •  •  • 

(9)  The  plan  for  operating  the  Center 
includes  an  advisory  committee  of 
which  the  majority  of  the  members  are 
individuals  with  disabilities  who  are 
users  of  rehabilitation  technology  or  the 
family  members  or  authorized 
representatives  of  such  individuals. 

(Authority:  Sees.  21(b)(6),  202(e),  204(b)(3) 
(C)  and  (D)(ii);  29  U.S.C.  718(b)(6)  and 
762(b)(3)  (C)  and  (D)(ii)) 

28.  A  new  Section  3S3..13  is  added  to 
read  as  follows: 


§  353.33    What  is  the  project  period  of  a 
Rehabilitation  Engineering  Research 
Center? 

Awards  are  made  under  this  program 
for  a  period  of  five  years  except  that 
awards  may  bo  ir.ade  for  a  les.ser  period 
if— 

(a)  The  award  is  made  to  a  new 
recipient;  or 

(b)  The  award  supports  a  new 
research  area  or  an  innovative  appn)ai,h 
to  a  research  area. 

(Authority:  Sec.  204(b)(3)(E);  29  U.S.C    . 
762(b)(3)(E)) 

29.  A  new  section  353.40  is  added  to 
read  as  follows; 

§353.40    What  is  the  advisory  committee 
requirement  for  a  grantee  under  this 
program? 

(a)  A  Rehabilitation  Engineering 
Research  Center  shall  have  an  advisory 
committee  the  majority  of  the  members 
of  which  are  individuals  with 
disabilities  who  are  users  of 
rehabilitation  technology,  or  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  users  of  assistive  technology. 

(b)  A  Rehabilitation  Engineering 
Research  Center  shall  cooperate  with 
State  rehabilitation  agencies,  and  other 
local,  State,^  regional,  and  national 
programs  and  organizations  developing 
or  delivering  rehabilitation  technology, 
including  State  programs  funded  imder 
the  Technology-Related  Assistance  for 
bidividuals  with  Disabilities  Act  of 
1988. 

(c>  A  Rehabilitation  Engineering 
Research  Center  funded  under  this 
program  shall  prepare  and  submit  to  the 
Secretary,  either  as  part  of  an 
application  for  continuation  of  a  grant 
or  as  part  of  a  final  report,  a  report  that 
documents  the  short-  and  long-terra 
impact  of  the  center's  program  and     ^ 
program  outcomes  on  the  lives  of 
individuals  with  disabilities,  and  such 
other  information  as  the  Secretary  m,iy 
request. 

(Authority:  Sees.  204(b)(3KD)(ii)  anrf(C);  30 
U.S.C  762(b)(3)(D)(ii)  and  (G)) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 
RIN1840-AC06 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Federal  Family  Education 
Loan  (FFEL)  Program  regulations.  These 
amendments  are  needed  to  implement 
changes  in  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  giving  the 
Secretary  additional  powers  to  assure 
the  safety  of  reserve  funds  and  assets 
maintained  by  guaranty  agencies 
insuring  educational  loans  under  the 
FFEL  Program  pursuant  to  agreements 
with  the  Secretary.  The  amendments 
would  further  define  "reserx'e  funds  and 
assets"  and  establish  the  substantive 
standard  for  the  return  of  "imnecessary  " 
reserves.  They  would  also  provide 
procedural  due  process  for  challenges  to 
these  orders  and  for  orders  requiring 
that  reserve  funds  and  assets  outside  of 
the  guaranty  agency's  control  be 
returned  to  it  or  to  the  Secretary. 
DATES:  Conmients  must  be  received  on 
or  before  October  11,1 994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mr.  Donald  M.  Feuerstein, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SVV.,  room  4624, 
Regional  Office  Building  3.  Washington, 
DC  20202-5343. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  M.  Feuerstein.  telephone:  (202) 
401-2280.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDDl  maiy  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FFEL  Program  regulations  (34 
CFR  Part  682)  govern  the  Federal 
Stafford  Loan  Program,  the  Federal 
Supplemental  Loans  for  Students 
Program,  the  Federal  PLUS  Program. 
and  the  Federal  Consolidation  Loan 
Program  (formerly  the  Guaranteed 
Student  Loan  programs). 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66)  (OBR.-\). 


enacted  August  10,  1993.  added  section 
422(g)(1)  of  the  HEA.  The  conference 
report  on  OBRA  states.  "•  *   'the 
conferees  wish  to  emphasize  that  this 
language  is  not  intended  to  diminish  'he 
longstanding  and  judicially-supported 
view  that  a  guaranty  agency's  assets  are 
dedicated  to  the  loan  programs  and  may 
not  be  used  for  unauthorized  purposes. 
It  is  the  conferees'  further  intention  that 
all  references  to  guaranty  agency 
reserves  contained  in  amendments  to 
section  422  refer  only  to  the  'federal 
portion'  of  such  reserves.  "  In  the  course 
of  the  negotiated  rulemaking  the 
industry  negotiators  stated  that  "•   •   * 
Section  422  defines  the  federal  portion 
of  reserves  as  federal  advances  and 
earnings  made  on  those  advances,  and 
states  that  non-Federal  reserves  are  not 
subject  to  recall,  repayment  or  recovery 
by  the  Secretary,  except  in  the  case  of 
the  termination  of  the  guarantor  s 
agreement  with  the  Secretary  in 
accordance  with  Sections  428(c)(9)  (E) 
and  (F)."  To  protect  the  Federal  fiscal 
interest,  OBRA  authorized  the  Secretary 
to  direct  (1)  the  return  of  "unnecessary" 
reserves  firom  guaranty  agencies  (section 
422(g)(1)(A)),  (2)  the  return  to  the 
guaranty  agency  or  to  the  Secretary  of 
guaranty  agency  reserves  and  assets 
held  by,  or  under  the  control  of,  any 
other  party  (section  422(g)(l)(BJ),  and 
(3)  guaranty  agencies  to  cease  and  desist 
from  "misapplication,  misuse,  or 
improper  expenditure"  of  reserve  funds 
and  assets  (section  422(g)(1)(C)). 

Negotiated  Rulemaking 

OBRA  expressly  provides  that 
determinations  under  section  422(g)(1) 
(A)  and  (B)  be  based  on  standards  set 
forth  in  regulations  subject  to  negotiated 
rulemaking.  The  negotiated  regulations 
are  also  to  contain  procedures  for 
administrative  due  process  .although 
no  such  requirement  was  made  for 
determinations  under  section 
422(g)(1)(C),  the  conference  report  on 
OBRA  expressed  the  conferees"  intent 
that  the  issue  of  "recovery"  in  the  case 
of  misuse,  misapplication,  or  improper 
expenditure  be  "addressed"  during  the 
negotiated  rulemaking  over  the  first  two 
subsections. 

Monthly  negotiated  rulemaking 
sessions  were  held  from  January 
through  June  1994  in  and  around 
Washington,  DC. 

Preposed  Regulatory  Changes 

The  Secretary  submitted  drafts  of 
proposed  regulatory  language  to 
implement  section  422(g)(1)  (A)  and  (B) 
for  discussion  at  the  negotiated 
rulemaking  sessions.  Although  not 
required  by  OBRA  to  be  negotiated,  a 
draft  regulation  to  implement  section 


422(g)(1)(C)  was  also  submitted  by  the 
Secretary  at  the  request  of  industry 
negotiators  but  was  withdrawn  when 
substantial  opposition  to  its  approach 
was  expressed.  Nevertheless,  the 
dialogue  with  the  other  negotiators  w  cs 
quite  helpful,  and  the  Secretary  intends 
to  reconsider  the  approach  and  propose 
regulatory  language  on  this  subject  in 
the  regular  course  at  a  later  time  after 
consultation  with  interested  parties 
Consensus  was  reached  on  all  aspects  of 
the  other  rules  and  the  accompanying 
preamble.  In  reaching  consensus,  the 
negotiators  agreed  that  all  of  the  rules 
proposed  in  this  notice  properly  come 
within  the  Secretary's  statutory  power*, 
but  they  reserve  the  right  to  challenge 
the  validity  of  the  underlying  statutes  cj 
subsequent  interpretations  of  the  rules 
by  the  Secretary. 

The  following  summarizes  the  maior 
changes  in  this  notice  of  proposed 
rulemaking: 

Section  682.410    Fisca],  odministrct.vf 
and  enforcement  requirements 

Paragraph  (a)  of  this  section  currently 
establishes  fiscal  requirements  for 
guaranty  agencies  by  (1)  defining 
reserve  funds  in  terms  of  sources  and 
permitted  uses,  (2)  regulating  the 
investment  of  those  funds,  (3)  providing 
for  reimbursement  of  reserve  funds  in 
the  event  that  revenue  is  derived  from 
assets  developed  or  purchased  with 
those  funds  or  those  assets  are 
converted  to  uses  unrelated  to  the  FFEL 
Program  and  (4)  establishing  minimum 
reserve  fund  levels.  At  the  outset  of  the 
negotiated  rulemaking  proceeding 
industry  negotiators  requested  a  belter 
definition  of  the  reserve  fund,  and  many 
of  the  proposed  amendments  to  this 
section  are  intended  to  be  responsive  to 
that  request. 

Paragraph  (a)(1)  specifies  the  receipts 
that  must  be  credited  to  the  reserve 
fund.  The  Secretary  proposes  to  amend 
that  paragraph  to  clarify  certain  matters. 
First,  paragraph  (a)(l)(ii)  currently  refers 
only  to  funds  "appropriated  by"  a  Stale 
for  the  loan  guaranty  programs,  but 
funds  received  from  a  State  in  any  other 
manner  for  that  purpose  are  alreadv 
covered  by  paragraph  (a)(l)(ix). 
Accordingly,  the  Secretary  proposes  to 
substitute  the  broader  phrase  "received 
from"  in  paragraph  (a)(l)(ii)  to  obviate 
any  possibility  of  confusion.  Second, 
paragraph  (a)(l)(vi),  which  now  refers  to 
administrative  cost  allowance 
payments,  is  proposed  to  be  amended  to 
add  transitional  support  payments 
under  section  458(a)  of  the  HEA,  which 
Congress  created  in  OBRA  when  it 
eliminated  the  administrative  cost 
allowance.  Third,  although  paragraph 
(a)(l)(vii)  currently  includes  funds 
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collected  by  the  guaranty  agency 
tvUhout  any  qualification,  this 
paragraph  has  always  been  understood 
to  apply  only  to  collections  on  FFEL 
loans  on  which  a  claim  has  been  paid. 
That  qualification  is  now  proposed  to  be 
r.iide  explicit.  Finally,  the  Secretary 
propos-is  to  rearrange  the  wording  ol 
paragraph  (a)(l){ix)  for  stylistic  reasons 
only 

Paragraphs  (a)  (2)  and  (3)  currently 
specify  fhe  permitted  uses  of  the  reserve 
f  ;nd.  Since  the  former  statutory 
provisions  that  segregated  certain 
reierve  fund  receipts  for  restricted  uses 
'.\  are  later  repealed,  it  is  no  longer 
tiacessary  to  have  two  different  sets  of 
permitted  uses.  To  simplify  the 
regulation  the  Secretary  proposes  to 
coiiibtne  the  two  paragraphs  b) 
r^d^jsignating  current  paragraph  (a)(3)(il 
as  paragraph  (a)(2)(x)  and  removing  the 
balance  of  the  current  paragraph  (a)(3). 
Although  it  is  already  well  understood 
that  neither  the  current  paragraph  (a)(3) 
nor  the  current  paragraph  (ai(2)(ii)  was 
meant  To  permit  excessive  or  othervvjs«^ 
t.nreasonable  expenditures,  the 
Secretar}-  plans  to  make  that 
undprstanding  explicit  in  the 
subsequent  rule  proposal  on  misuse. 
inisapplication,  and  improper 
expenditures.  The  Secretary  now  also 
[jroposes  to  add  three  new  paragraphs  to 
paragraph  (a)(2).  Paragraph  (a)(2)(viii) 
would  make  explicit  thb  currently- 
understood  authority  for  guaranty 
igencies  to  use  reserve  funds  to  make 
borrower  refunds  arising  from  claims 
and  defenses.  Paragraph  (a)(2t(ix)  would 
a-.ithortze  the  reversal  of  prior  credits  to 
'he  reserve  funds  under  certain 
conditions,  including  contemporaneous 
documentation  that  the  amounts  were 
received  as  only  temporary'  infusions  of 
capital.  Finally,  the  guaranty  agency 
r-^presentatives  questioned  the  legalils 
and  fairness  of  any  retroactive 
application  of  the  other  proposed 
amendments  to  this  section  and 
requested  that  paragraph  (a)(2)(\i)  be 
added.  Under  this  provision  prior 
actions  would  remain  lawful  if  a 
guaranty  agency  had  acted  in  good  faith, 
as  measured  by  the  laws,  rules, 
standards,  customs,  and  practices 
prevailing  at  the  times  of  the  actions. 
Although  the  Secretar>''s  representatives 
defended  the  general  power  of  the 
Secretary  to  amend  retroactively 
regulations  governing  guaranty  agencies, 
they  agreed  to  the  requested  paragraph 
i:i  the  interest  of  fairness. 

The  Secretary  recognizes  that  the 
customary  problems  involved  in 
allocating  shared  expenses  among 
different  activities  conducted  within  a 
•.ingle  entity  or  among  related  entities 
and  the  particular  problems  created  by 


the  limited  life  expectancies  of  some 
guaranty  agencies  as  a  result  of  OBRA 
may  pose  diftlculties  for  the  agencies  in 
determining  the  propriety  of  payments 
from  the  reserve  fund  under  paragraph 
(a;(2).  In  the  iubsequenl  rulemaking 
proceeding  on  misuse,  nasaiiocation. 
and  improper  expenditures  the 
Secretary  plans  to  establish  procedures 
for  the  for.'na!  revtew  ot  cost  allocation 
programs  and  maior  capital 
expenditure's  by  guarantv  agencies  In 
the  n;p3nt:rp*».  the  staff  of  the 
Department  of  Education  stands  ready 
to  assist  program  participants  by 
providing  mforn'.al  advice  in  these 
areas. 

Tht'  Secretary  proposes  to  add  a  new 
paragraph  {aU"!  to  clarify  the 
appropriate  accounting  ntethod  fcr 
reserve  fund  reporting  Ceneral'v- 
accepted  ?icco'j;:ting  principles  provide 
for  the  deferral  of  cert.^in  items  of 
income  and  the  accrua'.  of  certain  items 
of  expenses  on  financial  statements  to 
match  related  income  and  expenses,  and 
many  guaranty  agencies  have 
established  these  accounts.  On  the  other 
hand,  part  E  of  ED  Form  1130.  the 
annual  report  for  guaranty  agencies, 
requires  that  sources  and  uses  of 
program  funds  be  reported  to  the 
Secretary  strictly  on  a  cash  basis.  See  ED 
Form  1130  instructions  (May  1993  ed.). 
pp.  79-80  To  avoid  any  confusion,  the 
new  ((jidgraph  (al(3)  would  expressly 
provide  that  deferrals  and  accruals  for 
reserve  fund  reporting  be  made  only 
with  the  prior  approval  of  the  Secretarv. 

The  Secretary  also  proposes  to  add  a 
new  paragraph  ia)(4)  to  clarify  the 
obligation  ot  guaranty  agencies  to  refiect 
accurately  m  their  accounting  records 
the  computation  of  reserve  fund 
balances  in  accordance  with  this  section 
and  to  provide  a  mechanism  for 
correcting  those  records  Paragraphs 
(a)(4)(i)  and  (a)(4)(iii)  would  restate  the 
general  obligation  to  maintain  correct 
accounting  records  and  to  correct  them 
when  necessary.  Paragraphs  (a)(4l(ii) 
and  (a)(4)(i\  i  would  establish  specific 
mechanisIi■.^  air  the  correction  of 
erroneous  credits  to  the  reserve  fund 
and  for  general  accounting  record 
reconstructions.  In  both  cases,  the 
Secretary  would  not  allow  a  guaranty 
agency  to  change  its  accounting  records 
if  other  parties,  such  as  lenders  or 
students  who  had  relied  on  the  guaranty 
agency's  stated  financial  condition, 
would  be  unfairly  prejudiced.  In  the 
case  of  general  accounting  record 
reconstructions,  the  Secretary  intends  to 
grant  the  required  approval  only  on  the 
basis-of  an  audit  plan  submitted  before 
any  work  on  the  reconstruction  actually 
commences. 


The  current  paragraph  {a)(4)  limits  the 
investment  of  reserve  funds  to  low-risk 
securities  and  restates  the  fiduciary  duty 
of  guaranty  agencies  m  making  those 
investments.  1  his  pdragraph  would  be 
redesignated  as  paragraph  (aM5i  in  »be 
proposed  amendment,  and  the  wording 
of  the  paragraph  would  be  rearranged 
for  stylistic  purposes  The  Secretary 
understands  that  investment  risk  can 
arise  from  the  maturity  of  securities 
investments  as  well  as  from  Lhe  identity 
of  their  issuers  and  will  deal  with  this 
subject  in  the  subsequent  rule  proposal 
on  misuse,  misappiication  and  improper 
expenditures. 

The  current  paragraph  (a)(5)  requires 
proportionate  reimbursement  to  the 
reserve  fund  when  a  guaranty  agency 
derives  revenue  horn  an  asset  developed 
or  purchased  with  the  reserve  fund  or 
con\  erts  the  asset  to  a  use  not  related  to 
the  FFEL  Program.  This  parag-f-aph  is 
based  on  the  fundamental  principle  that 
reserve  funds  are  to  be  used  solely  for    - 
the  FFEL  Program  and  retain  that 
character  when  incorporated  into  other 
assets.  It  provides  a  remedy  for  any 
deviation  from  this  principle  m  addition 
to  disallowance  of  any  payment  that 
was  not  permitted  by  paragraph  (a)(2)  in 
the  first  place  The  Secretary  does 
recognize,  however,  that  there  may  be 
economies  in  hai.  ing  assets  shared  by 
program  and  nonprogram  activities.  For 
example,  purchasing  a  single  computer 
with  sufficient  capacity  for  both  the 
FFEL  Program  and  an  unrelated  agency 
activity  will  ordinarily  cost  less  than  the 
total  of  separate  computers  for  each, 
thereby  creating  a  saving  to  l>e  shared 
between  the  two  activities  Such 
legitimate  joint  utdization  of  assets 
should  not  be  stilled  by  regulation. 

The  proper  scope  of  this  paragraph 
was  discussed  in  the  negotiated 
rulemaking  proceeding  at  great  length.   , 
The  basic  policy  issue  was  whether  the 
additional  remedy  provided  by  the 
paragraph  should  be  limitKi  to 
situations  in  which  assets  are  acquired 
by  the  guaranty  agency  with  reserve 
funds  in  a  technical  purdiase-and-sale 
transaction  or  should  apply  ;>  .i.l  asset- 
related  transactions  in  whu  h  r  .-s.  rve 
funds  are  used  The  ba.su  it-gal  iSSue 
was  whether  the  use  of  the  word 
"purchase"  in  section  4J2igi(l)  of  the 
HE.A  precludes  the  latter  result  The 
Secretary's  position  is  that,  although 
■purchase"  and    develop  "  are  not 
synonymous  m  their  everyday  usage. 
the  word  "develop"  was  added  to  this 
paragraph  in  a  1992  rulemaking 
proceeding  (57  FR  60355)  merely  to 
emphasize  the  broad  meaning 
traditionally  given  to  the  word 
"purchase"  m  the  law.  See.  for  example. 
2fi  U.S.C.  S  338(h)(3);  Dos/jo  v. 
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Susquehanna  Corp.,  380  F.2d  262  (7th 
Cir.  1967);  U.C.C.  §1-201(32).  The 
industry  negotiators  argued,  on  the 
other  hand,  that  "purchase"  is  a 
different  term  from  "develop, "  and  the 
Secretary  was  not  authorized  to  expand 
the  statutory  scope  by  rulemaiing.  In 
addition  to  disagreeing  with  this  narrow 
reading  of  the  statute,  the  Secretary's 
representatives  expressed  concern  over 
attempting  to  accommodate  the  other 
negotiators'  comments  on  its  original 
rulemaking  proposals  only  to  have  them 
undermine  any  consensusbv  later 
claiming  that  the  Secretar>'  was  acting 
outside  the  scope  of  statutory  authority 
in  adopting  the  very  regulation  to  which 
they  had  consented.  After  extensive 
discussion  of  these  issues,  all  the 
negotiators  agreed  to  substitute  a  more 
discriminating  set  of  remedies  for  the 
current  monolithic  approach  of  the 
paragraph,  to  put  aside  their  differences 
over  the  proper  scope  of  the  paragraph 
by  using  only  the  word  "develop"  in  the 
rule,  and  not  to  question  the  Secretary's 
authority  to  promulgate  a  rule  in  this 
form. 

bi  current  paragraph  (a)(5), 
redesignated  as  paragraph  (a)(6),  the 
proposed  revision  would  provide 
different  consequences,  depending  upon 
the  relationship  between  the  initial  cost 
allocation  and  the  use  for  nonprogram 
purposes.  If  the  use  for  nonprogram 
purposes  was  not  substantial,  no 
remedy  at  all  uould  be  necessary.  If  the 
use  was  substantial  but  the  initial  cost 
allocation  was  correct,  the  consequences 
of  revenue  receipts  or  subsequent 
conversion  to  nonprogram  purposes 
would  be  governed  by  the  reserve  fund's 
recorded  ownership  interest  in  the  asset. 
If  the  use  was  substantial  and  the 
agency  had  attempted  in  good  faith  to 
allocate  the  cost  between  the  program 
and  nonprogram  purposes  but  had  done 
so  erroneously,  the  agency  would  only 
be  required  to  correct  the  allocation.  If 
there  was  no  such  good  faith  allocation 
attempt  at  the  outset,  however,  the 
Secretary  would  be  given  a  choice  of 
remeilies:  The  Secretary  could  either 
require  the  agency  to  correct  the 
allocation  or  require  it  to  correct  th<> 
recorded  ownership  of  the  asset  to 
rpflect  the  fair  proportionate  interests  of 
the  Department.  This  proposed  election 
of  remedies  for  the  Secretary  is  based  on 
the  traditional  legal  principle  that  a 
beneficiary  has  the  choice  of  either 
disavowing  or  ratifying  a  misuse  of 
assets  by  a  fiduciar>'.  An  analysis  of  fair 
proportionate  interests  would  utilize  the 
criteria  customarily  used  in  the 
financial  world  with  regard  to  the 
development  of  new  busines.scs,  would 
include  both  monetarv  and  othijr 


contributions  to  the  total  development 
cost,  and  would  consider  both  the 
magnitude  and  the  relative  risk  of  all  of 
these  contributions. 

The  Secretary  proposes  to  add  a  new 
paragraph  (aj(7)  to  state  the  principle 
that  any  claim  by  a  guaranty  agency  to 
recover  funds  and  assets  for  the  reserve 
fund  from  a  third  party  is  also  Federal 
property. 

Tne  guaranty  agencies  requested  the 
addition  of  proposed  paragraph  (a)(8), 
which  would  apply  one  of  the 
tra<iitional  fiduciary  standards  for  non- 
arm's  length  transactions  to  guaranty 
agencies'  use  of  reserve  funds  and 
assets. 

Finally,  the  guaranty  agency 
negotiators  also  requested  the  addition 
of  the  first  sentence  of  paragraph  (a)(9) 
to  clarify  the  applicability  of  the 
definition  of  reserve  funds  and  assets  in 
this  section  throughout  sections  422  and 
428  of  the  HE.-\.  The  departmental 
negotiators,  in  response,  added  the 
second  sentence  to  reference  the 
Secretary's  authority  under  section 
428(c)(9")(F)(vi)  of  the  HEA  to  use  all 
funds  and  assets  of  the  guaranty  agency 
under  the  circumstances  specified  in 
that  section. 

Sfction  682.417    Determination  of 
resene  funds  or  assets  to  be  returned 

The  Secretar\'  proposes  to  add  a  new 
section  to  establish  the  substantive 
standard  for  orders  to  guaranty  agencies 
to  return  unnecessary  reserves.  The 
.sPCtioiVwould  also  establish  a  process 
by  which  a  guaranty  agency  may 
challenge  an  order  that  it  return  reserves 
or  en  order  thut  it  require  the  return  to 
itself  or  to  the  Secretary  of  reserve  funds 
or  assets  that  are  held  by,  or  under  the 
control  of.  another  party.  Since  the 
Secretary  is  not  aware  of  any 
f  ircunistancos  under  which  all  oftho.se 
funds  and  assets  would  not  be  required 
for  the  orderly  termination  of  the 
agency's  operations  or  the  orderly 
liquidation  of  its  assets,  no  further 
substantive  standard  has  been  proposed 
for  orders  for  the  return  of  property  not 
in  the  hands  of  the  guariiutv  agencies. 

Proposed  paragraph  (a)  would  simplv 
rt'sJate  the  statutory  provisions. 

bi  paragraph  (b)thn  Secretary 
proposes  the  substantive  standard  for 
"unnecessary"  reserves.  Under  this 
paragraph  the  Secretary  would  not 
iriitiate  a  proceeding  for  the  recovery  of 
unnecessan-  reserves  unless  the 
guaranty  agency's  reserve  fund  ratio 
exceeded  a  specified  level  for  each  of 
the  two  preceding  Federal  fiscal  years. 
In  exercising  discretixju  whether  tu 
initiate  sucha  proceeding  during  the 
first  two  years  that  this  rule  is  effective, 
lliq  .Secretary  will  consider  that  the 


effects  of  OBRA  on  guaranty  agencies 
were  not  reflected  at  all  in  the  1993 
fiscal  year  and  will  probably  not  have 
been  fully  reflected  in  the  1994  fiscal 
year,  either.  If  the  Secretary  does  initiate 
a  proceeding,  projections  of  the  agenrv  s 
future  financial  condition  would  be 
used  as  the  basis  for  the  decision.  As 
soon  as  possible,  the  Secretary  intends 
to  propose  a  system  of  uniform  financia' 
projections  for  guaranty  agencies  that 
could  not  only  be  used  in  these 
proceedings,  but  would  also  give  the 
Secretary  better  general  information  on 
the  current  and  future  financial  health 
of  the  guaranty  agency  industry.  In  the 
meantime,  the  Secretary  would  be  able 
to  require  a  guaranty  agency  to  submit 
special  projections  for  the  proceeding.  If 
the  Secretary'  determined  to  recover 
reserves  from  an  agency,  the  agency 
would  be  entitled  to  retain  sufficient 
reserves  at  least  to  satisfy  the  "trigger" 
level  specified  in  the  regulation  and  to 
maintain  a  sufficient  cushion  over  the 
statutorily-mandated  reserve     - 
requirements  to  perform  its 
responsibilities  as  a  guaranty  agency 
over  a  specified  future  period.  The 
Secretary  propo.ses  to  use  a  higher 
standard  than  the  statutory  minimum  in 
order  to  enable  agencies  to  continue  to 
guarantee  new  loans  and  perform  their 
other  obligations  as  guaranty  agencies, 
not  simply  to  satisfy  their  existing 
guarantees  and  service  out  .their  existing 
portfolios. 

Proposed  paragraph  (c)  would  set 
forth  the  contents  and  procedural 
requirements  for  the  notice  by  which 
the  Secr(!tary  or  an  authorized 
Departmental  official  would  initiate  a 
proceeding  under  this  section.  The 
proposed  notice  is  designed  to  provide 
the  agency  with  the  information  that  it 
needs  to  respond  to  the  officer's  initial 
determination.  The  notice  yvould  also 
include  a  description  of  any  actions  that 
The  guaranty  agency  would  be  required 
to  take  to  assure  the  safety  of  the  reserve 
funds  or  assets  that  are  the  subject  of  the 
proceeding  while  the  proceeding  uas 
pending. 

In  paragraph  (d)  the  Secretary 
jiroposes  to  provide  the  procedural  .ind 
substantive  requirements  for  the  aj)pejl 
of  an  initial  determination  under 
paragraph  (c).  The  appeal  would  be 
decide<l  by  a  different  Departmental 
official  who  was  not  a  subordinate  of 
the  one  who  made  the  initial 
deti^rminalion.  The  guaranty  agt;ncy 
would  have  the  burden  of  production 
and  persuasion  in  such  an  appeal.  It 
would  be  entitled  to  an  oral  argument  to 
the  deciding  official  promptly  after 
submitting  all  material  that  is  required 
for  the  appeal  but  not  to  a  formal 
heajing.  The  record  would  be  closi;d  t,. 
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evidence  before  this  oral  argument 
unless  the  deciding  official  determined 
otherwise. 

Under  section  428(c){9)(J)  of  the  HEA, 
the  Secretary  is  required  to  protect  the 
confidentiality  of  financial  information 
collected  by  the  Secretary'  under  that 
section.  In  hght  of  this  requirement, 
only  the  guaranty  agency  and  the 
Department  would  be  considered  parties 
to  a  proceeding  under  this  section  with 
any  formal  rights  of  participation.  The 
Department,  however,  always 
appreciates  receiving  information  from 
all  persons  having  relevant  information 
about  matters  within  its  jurisdiction, 
and  it  particularly  solicits  input  from 
students  and  schools  in  these 
proceedings.  Accordingly,  in  paragraph 
(e)  the  Secretary  proposes  to  provide  an 
opportunity  for  pubhc  input  by 
pubhshing  a  notice  of  the  initial 
determination  of  funds  or  assets  to  be 
returned  in  the  Federal  Register.  In  the 
interest  of  fairness,  the  guaranty  agency 
would  be  given  a  reasonable 
opportunity  to  respond  to  any  public 
input  if  the  deciding  official  considered 
the  information  adverse  to  the  agency. 

In  paragraph  (f)  the  Secretary 
proposes  to  specify  the  procedures  for. 
and  content  of,  the  decision  on  appeal. 
Judicial  review  could  not  be  sought 
until  this  decision  was  issued. 

Paragraph  (g)  would  contain  the 
substantive  and  procedural 
requirements  for  compliance  with  any 
order  of  the  Secretary  issued  under  this 
section. 

Executive  Order  12666 

1.  Assessment  of  costs  and  benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
proposed  regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  the 
Title  IV.  HEA  programs  effectively  and 
efficiently.  Burdens  specifically 
associated  with  information  collection 
requirenxents.  if  any,  are  explained 
elsewhere  in  this  preamble  under  the 
heading  of  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — ^both  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 


tribal  governments  in  the  exercise  of 
their  governm.ental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretan,'  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  "benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  Title  IV.  HEA  programs. 

2.  Clarity  of  the  regulations 

Executive  order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary-  invites  comments  on 
how  to  make  these  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  regulations 
clearly  stated?  (2)  Do  the  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
§682.410  Fiscal,  administrative,  and 
enforcement  requirements.)  (4)  Is  the 
description  of  the  proposed  regulations 
in  the  "Supplementary  Information" 
section  of  this  preamble  helpful  in  the 
imderstanding  of  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  imderstand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
whether  these  proposed  regulations  are 
easy  to  understand  should  also  be  sent 
to  Stanley  Cohen.  Regulations  Quality 
Officer,  U.S.  Department  of  Education, 
400  Marj'land  Avenue.  SW.,  (Room 
5125  FOB-6),  Washington,  DC  20202- 
2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  regulations  are  small 
organizations  that  contract  with 
guaranty  agencies  to  administer  aspects 
of  the  agencies'  participation  in  the 
FFEL  programs.  However,  the 
regulations  wou'd  not  have  a  significant 
impact  on  these  small  entities,  because 
the  regulations  would  not  impose 


excessive  regulatoiy  burdens  or  require 
unnecessary  Federal  super\ision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  682  410  and  682.417  contain 
information  collecion  requirements,  .^s 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Secretary  wii!  submit 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Guaranty  agencies  receive  pavments 
from  the  Secretary  and  others  for 
exclusive  use  in  the  FFEL  programs,  and 
the  accumulated  surplus  of  those 
payments  over  permissible  expenditures 
are  Federal  property,  to  be  returned  to 
the  Secretary  upon  the  agency's 
termination  or  under  certain  other 
circumstances.  The  Secretary  needs  and 
uses  the  information  to  enable  him  to 
determine  whether  the  guaranty 
agencies  comply  with  the  requirements 
for  safeguarding  this  Feder="  property 
and  the  limitations  on  its  u 

Annual  public  reporting  and 
recordkeeping  burden  contained  in  the 
collection  of  information  proposed  in 
these  regulations  is  estimated  to  be  90 
hours,  including  the  time  for  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed, 
completing  and  reviewing  the  collection 
information,  and  submitting  materials. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  submit  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  10235.  New  Executive 
Office  Building,  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
AU  comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4624.  Regional  Office  Building  3,  7th 
and  D  Streets,  SW..  Washington.  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m..  Monday  through  Friday  of  each 
week  except  federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary'  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 
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List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education.  Loan  programs-edut^tion, 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

(Catalog  of  Fe'ijTal  Doiti'.'s'm.  Assistant  e 
Number  84.032,  FfdiTsI  Farrily  Fdiii .iif ion 
Loan  Prtprsm)  '     -- 

D»l»-<f  JuN,  29.  19fM. 
Richard  \\\  Ki'ey, 

Sfrrc fa  r.  ofEihj  co Unr, . 

The  S«trt-!ary  proposes  lo  hms-nd  pari 
H82  of  \\\h-  34  oi  ihf  Code  oi  Frderal 
RegulbSions  d<- foDo-As: 

PART  632— FEDERAL  FAMiLY 
EDUCATION  LOAN  (FFEL)  PROGRAMS 

1.  TiiE-  a-ithoniy  f  itJ'ion  f.'j  pwrt  682 
I  ontin.ir's  Jo  read  as  fol?ovis: 

Authorin,:  20  U  S  C  1071  to  •>:iH7-2, 
unless  ot.ierjvise  noiett. 

2.  Section  082.410  is  ainendi-.)  by 
redesignating  parsgraphs  (aK^)  'hrough 
(8)  as  (a)(TO>  inrough  J'i2),  rtr.p.'r,iively; 
by  revising  paragraphs  (a)(!!  lijrr.ugh 
(5);  and  by  adding  ntvv  paragraphs  (a)(b) 
through  (8)  and  (oii<i)  to  read  as  follows: 

§  682.410    Fiscal,  admmistrattve,  and 
enforcentent  rcquiretnents. 

(a)  Fisccl  rf^uirprn^nts.  \1)  Ht-sene 
fund  asst^ts.  A  guaranty  agonry  shall 
establish  and  maintain  a  reserve  fund  to 
be  used  solely  I'or  i':s  artiAiUfs  3s  a 
guarantv  agenry  under  the  FFEL 
Program  Cguan.rtv  arijvities").  The 
guaranty  agency  s!.>3]l  iredil  to  (he 
rt-ser  e  fij;;ii — 

(i)  The  total  amount  i.-f  rnsnrsnee 
pTfivAvjns  tnliect'»fl 

(ii)  Far.ds  recfiivfd  Jri  .;■!  ;^  State  for 
the  ag<-i;  y  s  gviaranty  snivilJos, 
includ- ::■;.'  mslrhing  funds  undt;r  section 
422(a)  of 'he  Aft, 

(ii))  Fcdeird  aths-na's  nbtdHiCf]  r.mU'i 
sections  422(a)  and  (i  )  of  tt>e  Art. 

(iv)  Federal  payments  for  dcfdijil. 
banlcmp!.  '•,  death,  disabiJitv,  closed 
St  lint i'    : -ni  false  « ertifjcaiitm  claims; 

(v)  Siipplemental  prerlaims  Essistanr*; 
payments; 

fvi)  Administrative  cost  ailowant.e 
payments  received  under  §682.407  and 
transitional  support  payments  rereived 
nnder  ser:tion  458(a)  of  the  Act; 

(vii)  Funds  collected  by  the  guaranty 
agency  on  FFEL  Program  loans  on 
which  a  claim  has  been  paid; 

(viii)  inve.stment  earnings  on  the 
reserve  fund;  and 

(ix)  Other  funds  received  by  the 
guaranty  agency  from  any  sourr;e  for  the 
agency's  guaranty  activities. 

(2)  Dses  of  reserve  fund  osseti.  A 
guaranty  agency  may  use  the  assets  of 


the  reserve  fund  established  under 
paragraph  (a)(1)  of  this  section  to  pay 
only — 

(i)  Insurance  claims; 

(ii)-Operating  costs  for  the  agency's 
guaranty  activities,  including  payments 
necessary  in  collecting  loans,  providing 
predaims  assistance,  monitoring 
enrollment  and  repavment  status,  and 
carrj  ing  out  any  other  guaranty 
activities; 

(lii)  Ltinders  for  their  p.^rtii  ipation  in 
a  loan  rrforral  servirj*  undri  section 
428(e)of  the  Ad; 

(iv)  The  Secretary '^  ef^iiitsblr  share  of 
collections; 

(v)  Fodtiral  aih  am.es  i^Jid  other  hinds 
owed  to  the  .Secretary; 

(vi)  Reinsurant  0  lees 

{\il)  insurance  pn-miuinf  rf-'eted  to 
cano.'lled  loans: 

(viii)  Borrower  refujids,  inr  luding 
those  arising  out  of  student  oi  other 
borrower  claims  and  dt>fenses: 

(ix)  (A)  The  repayment,  on  or  after 
Dficernber  29,  1993,  of  amoiuMs  rjedited 
ijuder  paragraphs  (a)(l)(ii)  oi  (ix)  of  this 
section,  if  the  agency  provides  the 
Secretary  30  days  prior  notii;e  of  the 
repavment  and  demonstrates  that — 

( 7)  These  amounts  were  originally 
rer  elved  by  the  agency  under 
appropriate  contemporaneous 
ilo(  ume.ntation  specifying  that  retr'ipl 
was  on  a  temporary  o-isis  only: 

{2]  The  objective  for  whit  h  these 
amounts  were  originally  rectiiv  ed  by  the 
ag'  fw  y  h;)S  bpt'n  fully  achieved;  End 

L?)  Rtpayment  of  these  a/iiounts 
would  not  cause  the  agency  to  fail  to 
coiiiply  with  '.he  miaiinum  .-^ serve 
UiViU  proviiiM  by  parat^iaph  (a)(10}  of 
this  section,  except  that  the  .Serretary 
niai/,  i!,.-  gooii  !_ause.  proviiit.-  written 
pt^rniission  for  a  psyiuent  th,?!  meets  the 
other  rt^r^uir.'ments  of  this  p.rragmph 
la)(:ii(ix)(A)  of  this  section. 

(BJ  Th'?  repayment,  prior  U:  Deieraber 
29,  !■;  y.i.  cf  amounts  CTedi?ed  i/ndej 
parapranhs  l;i){'i)  (h)  or  (ix)  of  this 
SRCtijin,  if  the  .agency  ritunon<.trat(iS 
th,.t— 

(i)  Thest^  emojnt.>  we;-*  cd  >i;)naily 
rer  ei.i'ci  by  ihe  agency  i.'nJi-i 
uppropri.jtti  contem  poraneous 
documentation  that  receipt  was  on  a 
It'mporary  basis  only:  and 

12)  The  objective  for  which  these 
iiinounts  were  originally  received  by  the 
figency  has  been  fully  achieved. 

(x)  Any  other  payments  necessary  to 
perform  hinctions  directly  related  to  the 
agency's  guaranty  activities  and  for  their 
proper  administration; 

(xi)  Notwithstanding  any  other 
provision  of  this  section,  any  other 
payment  that  was  allowed  by  law  or 
regulation  at  the  time  it  was  made,  if  the 
iigenry  acted  in  good  faith  when  it  made 


the  payment  or  the  a^nc;  would 
otherwise  be  unfairly  prejudiced  by  the 
nonallowability  of  the  payment  at  a  later 
time;  and 

Ixii)  Any  other  amounts  authorized  or 
directed  Y^  the  Secretary. 

(3)  Accounting  basis.  Except  as 
approved  by  the  Secretary,  a  guaranty 
agency  shall  credit  the  items  listed  in 
paragraph  (a)(1)  of  this  section  to  its 
reserve  fund  upon  their  receipt,  without 
any  deferral  for  accoutring  purposes, 
and  shall  deduct  the  items  listed  in 
paragraph  (a)(2)  of  this  section  from  its 
reserve  fund-  upcn  tHeir  payment, 
without  any  accniaj  for  accounting 
purposes. 

(4)  Accounting  recordh.  (i)  The 
accounting  records  of  a  guaranty  agency 
must  reflect  Lhe  correct  3?noont  of 
sources  and  u.se«  of  funds  under 
paragraph  (a)  of  this  section. 

(iij  A  guaranty  agency  may  reverse 
prior  credits  to  its  reserve  fund  if — 

(A)  The  agency  gives  the  Secretary 
prior  notice  setting  forth  a  detailf^d 
justifiratjon  for  the  action; 

(B)  The  Secretary  determines  that  the 
credits  were  made  erroneously  and  in 
good  faith;  and 

(C)  The  Serjetary  determines  tfj.il  the 
action  would  not  unfairly  prejudice 
other  parties. 

(iii)  A  guaranty  agency  shall  correcl 
any  other  eirors  in  its  accounting  or 
reporting  as  soon  as  practicable  after  the 
crro.a-  become  known  to  the  agency, 

(iv)  If  a  gckieral  reconstruction  ol  a 
ga.3ranty  agency's  historical  accountijig 
rercrus  is  necessary  to  make  a  change 
under  pars^^aphs  fri)(4)  (}i)and  {>jj)of 
this  St»f  l;on  or  any  other  retroactive 
charge  to  its  arxwunting  records,  the 
iigency  may  ma^e  this  refxmstrud ion 
only  ;;pon  prior  approval  by  the 
Sn  ret.iry  and  without  any  de<lui:i!Pn 
iif.ni  it!^  Teser\/e  fund  for  the  ro<i  cf  ihe 
rci  ;>:istriic'ion, 

(.^,)  irvestnient.s.  The  guaranty  ageni  y 
shall  exercise  the  level  of  care  refpiired 
of  a  fiduciary  charged  with  the  duly  of 
investing  the  money  of  others  when  it 
invests  the  assets  of  the  reserve  fur>d 
described  in  paragraph  (a)(1)  of  this 
sec  lion.  It  may  invest  these  assets  only 
in  low-risk isecurities,  such  as 
obligations  issued  or  guaranteed  by  the 
United  States  or  a  State. 

(6)  Development  of  assets,  (i)  If  the 
guaranty  agency  uses  in  a  substantial 
way  for  purposes  other  than  the 
agency's  guaranty  activities  any  funds 
required  to  be  credited  lo  the  reserve 
hmd  under  paragraph  (a)|1)  of  this 
section  or  any  assets  derived  froin  the 
reserve  fund  to  develop  an  asset  of  any 
kind  and  does  not  in  good  foith  allocate 
a  portion  of  the  cost  of  developing  and 
maintaining  the  developed  asset  to 
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funds  other  than  the  reserve  fund,  the 
Secretary  may  require  the  agency  to — 

(A)  Correct  this  allocation  under 
paragraph  (a)(4}(iii)  of  this  section;  or 

(B)  Correct  the  recorded  ownership  of 
the  asset  under  paragraph  (a)(4)(iii)  of 
this  section  so  that — 

fl)  If.  in  a  transaction  with  an 
unrelated  third  party,  the  agency  sells  or 
other^vise  derives  revenue  from  uses  of 
the  asset  that  are  unrelated  to  the 
agency's  guaranty  activities,  the  agency 
promptly  shall  deposit  into  the  reserve 
fund  described  in  paragraph  (aj(l)  of 
this  section  a  percentage  of  the  sale 
proceeds  or  revenue  equal  to  the  fair 
percentage  of  the  total  development  cost 
of  the  asset  paid  witli  the  reserve  fund 
monies  or  provided  by  assets  derived 
from  the  reserve  fund ;  or 

(2)  If  the  agency  otherwise  converts 
the  asset,  in  whole  or  in  part,  to  a  use 
unrelated  to  its  guaranty  activities,  the 
agency  promptly  shall  deposit  into  the 
reserve  fund  described  in  paragraph 
{a)(l)  of  this  section  a  fair  percentage  of 
the  fair  market  value  or,  in  the  case  of 
a  temporary  conversion,  the  rental  value 
of  the  portion  of  the  asset  employed  for 
the  unrelated  use. 

(ii)  If  the  agency  uses  funds  or  assets 
described  in  paragraph  (a)(6)(i)  of  this 
section  in  the  manner  described  in  that 
paragraph  and  makes  a  cost  and 
maintenance  allocation  erroneously  and 
in  good  faith,  it  shall  correct  the 
allocation  under  paragraph  (a)(4)(iii)  of 
this  section. 

(7)  Third-party  claims.  If  the  guaranty 
agency  has  any  claim  against  any  other 
party  to  recover  funds  or  other  assets  for 
the  reserve  fund,  the  claim  is  the 
property  of  the  United  States. 

(8)  Related-party  transactioas.  AH 
transactions  between  a  guaranty  agency 
and  a  related  organization  or  other 
person  that  involve  funds  required  to  be 
credited  to  the  agency's  reserve  fund 
under  paragraph  (a)(1)  of  this  section  or 
assets  derived  from  the  reser\-e  fund 
must  be  on  terms  that  are  not  less 
advantageous  to  the  reserve  fund  than 
would  have  been  negotiated  on  an 
arm's-length  basis  by  unrelated  parties. 

(9)  Scope  of  definition.  The  provisions 
of  this  §  682.410(a)  define  reserve  funds 
and  assets  for  purposes  of  sections  422 
and  428  of  the  Act.  These  provisions  do 
not,  however,  affect  the  Secretar>'s 
authority  to  use  all  funds  and  assets  of 
the  agency  pursuant  to  section 
428{c)(9)(F)(vi)oftheAct. 

*        *        »        *        * 

3.  A  new  §  682.417  is  added  to 
subpart  D  to  read  as  follows:  §682.417 
Determination  of  resene  funds  or  assets 
to  be  returned. 


(a)  General.  The  procedures  described 
in  this  section  apply  to  a  determination 
by  the  Secretary  that — 

(1)  A  guaranty  agency  must  return  to 
the  Secretary  a  portion  of  its  reserve 
funds  that  the  Secretary'  has  determined 
is  uimecessary  to  pay  the  program 
expenses  and  contingent  liabilities  of 
the  agency;  and 

(2)  A  guaranty  agency  must  require 
the  return  to  the  agency  or  the  Secretary 
of  reser\-e  funds  or  assets  within  the 
meaning  of  section  422ig)(l)  of  the  Act 
held  by  or  under  the  control  of  any 
other  entity,  that  the  Secretary 
determines  are  necessar\-  to  pav  the 
program  expenses  and  continrzent 
liabihties  of  the  agency  or  that  are 
required  for  the  orderly  termination  of 
the  guaranty  agency's  operations  and 
the  liquidation  of  its  assets. 

(b)  Return  of  unnecessary  resen,-e 
funds.  (1)  The  Secretary  may  initiate  a 
process  to  recover  unnecessary  reser\'e 
funds  under  paragraph  (a)(1)  of  this 
section  if  the  Secretary  determines  that 
a  guaranty  agency's  reserve  fund  ratio 
under  §  682.410(a)(10)  for  each  of  the 
two  preceding  Federal  fiscal  years 
exceeded  2.0  percent. 

(2)  If  the  Secretary  initiates  a  process 
to  recover  unnecessary  reserve  funds, 
the  Secretary  requires  the  return  of  a 
portion  of  the  reserve  funds  that  the 
Secretary  determines  will  permit  the 
agency  to — 

(i)  Have  a  reserve  fund  ratio  of  at  least 
2.0  percent  under  §  682.410(a)(10)  at  the 
time  of  the  determination;  and 

(ii)  Meet  the  minimum  reserve  fund 
requirements  under  §  682.410(a)(10)  and 
retain  sufficient  additional  reserve 
funds  to  perform  its  responsibilities  as 
a  guaranty  agency  during  the  current 
Federal  fiscal  year  and  the  four 
succeeding  Federal  fiscal  years. 

(3)(i)  The  Secretary  makes  a 
determination  of  the  amount  of  the 
reserve  funds  needed  by  the  guaranty 
agency  under  paragraph  (b)(2)  of  this 
section  on  the  basis  of  financial 
projections  for  the  period  described  in 
that  paragraph.  If  the  agency  provides 
projections  for  a  period  longer  than  the 
period  referred  to  in  that  paragraph,  the 
Secretary  may  consider  those 
projections. 

(ii)  The  Secretary  may  require  a 
guaranty  agency  to  provide  financial 
projections  in  a  form  and  on  the  basis 
of  assumptions  prescribed  bv  the 
Secretary.  If  the  Secretary  requests  the 
agency  to  provide  financial  projections, 
the  agency  shall  provide  the  projections 
within  60  days  of  the  Secretar\'s 
request.  If  the  agency  does  not  provide 
the  projections  within  the  specified  time 
period,  the  Secretary  determines  the 
amount  of  reserve  funds  needed  bv  the 


agency  on  the  basis  of  other 
information. 

(c)  Notice.  (1)  The  Secretary  or  an 
authorized  Departmental  official  begins 
a  proceeding  to  order  a  guaranty  agency 
to  return  a  portion  of  its  reserve  funds, 
or  to  direct  the  return  of  reserve  funds 
or  assets  subject  to  return,  by  sending 
the  guaranty  agency  a  notice  by  certified 
mail,  return  receipt  requested.' 

(2)  The  notice— 

(i)  Informs  the  guaranty  agency  of  the 
Secretary's  determination  that  the 
reserve  funds  or  assets  must  be 
returned; 

(ii)  Describes  the  basis  for  the 
Secretary's  determination  and  contains 
sufficient  information  to  allow  the 
guaranty  agency  to  prepare  and  present 
an  appeal; 

(iii)  States  the  date  by  which  the 
return  of  reser\'e  funds  or  assets  must  be 
completed; 

(iv)  Describes  the  process  for 
appealing  the  determination,  including 
the  time  for  filing  an  appeal  and  the 
procedure  for  doing  so;  and 

(v)  Identifies  any  actions  that  the 
guaranty  agency  must  take  to  ensure 
that  the  reserve  funds  or  assets  that  are 
the  subject  of  the  notice  are  maintained 
and  protected  against  use,  expenditure, 
transfer,  or  other  disbursement  after  the 
date  of  the  Secretary's  determination, 
and  the  basis  for  requiring  those  actions. 
The  actions  may  include,  but  are  not 
limited  to,  directing  the  agency  to  place 
the  reserve  funds  in  an  escrow  account. 
If  the  Secretary  has  directed  the 
guaranty  agency  to  require  the  return  of 
reserve  funds  or  assets  held  by  or  under 
the  control  of  another  entity,  the 
guaranty  agency  shall  ensure  that  the 
agency's  claims  to  those  funds  or  assets 
and  the  collectability  of  the  agency's 
claims  will  not  be  compromised  or 
jeopardized  during  an  appeal.  The 
guaranty  agency  shall  also  comply  with 
all  other  applicable  regulations  relating 
to  the  use  of  reserve  funds  and  assets. 

(d)  Appeal.  (1)  A  guaranty  agency  may 
appeal  the  Secretary's  determination 
that  reserve  funds  or  assets  must  be 
returned  by  filing  a  wTitten  notice  of 
appeal  within  20  days  of  the  date  of  the 
guaranty  agency's  receipt  of  the  notice 
of  the  Secretary's  determination.  If  the 
agency  files  a  notice  of  appeal,  the 
requirement  that  the  return  of  reser\e 
funds  or  assets  be  completed  by  a 
particular  date  is  suspended  pending 
completion  of  the  appeal  process.  If  the 
agency  docs  not  file  a  notice  of  appeal 
within  the  period  specified  in  this 
paragraph,  the  Spcretar\"s  determination 
is  final. 

(2)  A  guaranty  agency  shall  submit  the 
information  described  in  paragraph 
(d)(4)  of  this  section  within  45  davs  of 


^ 
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the  date  of  the  guaranty  agency's  receipt 
of  the  notice  of  the  Secretary's 
determination  unless  the  Se^cretory 
agrees  to  extend  the  period  at  the 
agency's  request.  If  the  agency  does  not 
submit  that  information  within  the 
prescribed  period,  the  Secretary's 
d' termination  is  final. 

(3)  A  guaranty  agency's  appeal  of  a 
determination  that  reserve  funds  or 
assets  must  be  returned  is  considered 
and  df^cided  by  a  Departmental  official 
oiher  than  the  official  who  issued  the 
d(npni)ination  or  a  .subordinate  of  that 
olTicial. 

(4)  In  an  appeal  of  the  Secretary's 
determination,  the  guaranty  agency 
shall— 

(i)  State  the  reasons  the  guaranty 
agency  believes  the  reserve  funds  or 
assets  need  Dot  be  returned; 

(ii)  Identify  any  evidence  on  which 
the  guaranty  agency  bases  its  position 
that  the  reserve  funds  or  assets  need  not 
be  returned; 

(iii)  Include  copies  of  the  documents 
that  contain  this  evidence; 

(iv)  Include  any  arguments  that  the 
guaranty  agency  believes  support  its 
position  that  the  reserve  funds  or  assets 
need  not  be  returned;  and 

(v)  Identify  the  steps  taken  by  the 
guaranty  agency  to  comply  with  the 
requirements  referred  to  in  paragraph 
(c)(2)(v)  of  this  section. 

(5Ui)  In  its  appeal,  the  guaranty 
agency  may  request  the  opportunity  to 
make  an  oral  argument  to  the  deciding 
official  for  the  purpose  of  clarifying  any 
issues  raised  by  the  appeal.  The 
deciding  official  provides  such  an 
opportimity  promptly  after  the 
expiration  of  the  period  referred  to  in 
paragraph  (d)(2)  of  this  section. 

(ii)  The  agency  may  not  submit  new 
cvidciK  p  at  or  after  the  oral  argument 
unless  the  deciding  official  determinns 
cithervvise.  A  transcript  of  the  oral 
nrgument  :o  .made  a  part  of  the  record 
of  tJie  appeal  and  is  promptly  providf'd 
to  the  agency. 


(6)  The  guaranty  agency  has  the 
burden  of  production  and  the  burden  of 
parsuading  the  deciding  official  that  the 
.Secretary's  determination  should  bs 
modified  or  withdrawn. 

(p)  Third-party  participation.  (1)  If  the 
Stxretary  issues  a  determination  undor 
piiragraph  (a)(1)  of  tl-iis  section,  the 
Socretuf}'  promptly  publishes  a  notice  in 
the  Federal  Register  anriouncing  the 
portion  of  the  reserve  fund  to  be 
rt.'tunied  by  the  agenc  y  and  providing 
interested  persons  an  opportunity  to 
subniit  written  information  relating  to 
the  dL'termioation  within  30  days  after 
the  date  of  publication.  The  .Secretary 
publishes  the  notice  no  earlfer  than  five 
days  after  the  ag(!ncy  receives  a  copy  of 
the  determination. 

(2)  If  the  guaranty  agency  to  which  the 
determination  relates  files  a  notice  of 
appoal  of  the  determination,  the 
docifling  official  may  consider  any 
information  submitted  in  response  fo 
the  Federal  Register  notice.  All 
information  submitted  by  a  third  party 
is  available  for  inspection  and  copying 
at  the  offices  of  the  Department  of 
Education  in  Washington.  DC,  during 
normal  business  hours. 

10  Adverse  information.  If  the 
deciding  official  considers  information 
in  addition  to  the  evidence  described  in 
the  notice  of  the  Secretary's 
determination  that  is  adverse  to  the 
guaranty  agency's  position  on  appeal, 
the  deciding  official  informs  the  agency 
and  provides  it  a  reasonable  opportunity 
to  respond  to  the  information  without 
regard  to  the  period  referred  to  in 
paragraph  (dM2)  of  this  section. 

(g)  Decision.  (1)  The  deciding  official 
issues  a  written  decision  on  the 
guaranty  agency's  appeal  within  45  days 
of  Iho  date  on  which  the  information 
dnscribed  in  paragraphs  (d)(4)  and 
((i)(5j(ii)  of  this  section  is  received,  or 
the  oral  argument  referred  to  in- 
paragraph  (d)(5)  of  this  section  is  held, 
whichever  is  later.  The  deciding  official 
mails  the  decision  to  the  guaranty 
agency  by  certified  mail,  return  receipt 


requested.  The  decision  of  the  deciding 
official  becomes  the  final  decision  of  the 
Secretary  30  days  after  the  deciding 
official  issues  it.  In  the  case  of  a 
determination  that  a  guaranty  agenry 
must  return  reserve  funds,  if  thu 
deciding  official  does  not  issue  a 
decision  within  the  prescribed  period, 
the  agency  is  no  longer  required  to  take 
the  actions  described  in  paragraph 
(c)(2j(v)  of  this  section. 

(2)  A  guaranty  agency  may  not  seek 
judicial  review  of  the  Secretary's 
determination  to  require  the  return  of 
reserve  funds  or  assets  iintil  the 
doriding  official  issues  a  decision. 

(.3)  The  decidingofficial's  written 
decision  includes  the  basis  For  the 
decision.  The  deciding  official  bases  the 
decision  only  on  evidence  described  in 
the  notice  of  the  Secretary's 
determination  and  on  information 
properly  submitted  and  considered  by 
the  deciding  official  under  this  section. 
The  deciding  offidal  is  bound  by  all 
applicable  statutes' and  regulations  and 
may  neither  waive  them  nor  rule  them 
invalid. 

(h)  Collection  of  reserve  funds  or 
assets.  (1)  If  the  deciding  official's  final 
decision  requires  the  guarantyagency  to 
return-reserve  funds,  or  requires  the 
guaranty  agency  to  require  the  return  of 
reserve  funds  or  assets  to  the  agency  or 
to  the  Secretary,  the  decision  states  a 
new  date  for  compliance  with  the 
decision.  The  new  date  is  no  earlier 
than  the  date  on  which  the  decision 
becomes  the  final  decision  of  the 
.Secretary. 

(2)  If  the  guaranty  agency  fails  to 
f:omply  wdth  the  decision,  the  Secretary 
may  recover  the  reserve  funds  from  any 
funds  due  the  agency  from  the 
Department  without  any  further  notice 
or  procedure  and  may  take  any  other 
action  permitted  of  authorized  by  law  to 
compel  compliance. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  13  and  16 

[Docket  No.  27783;  Notice  No.  94-18] 

RIN212(>-AF-43 

Rules  of  Practice  for  Federally 
Assisted  Airport  Proceedings 

agency:  Department  of  Transportation 
(DOT),  Federal  Aviation  Administration 
(FAA).  - 

ACTION:  Notice  of  proposed  rule 
(NPRM);  extension  of  comment  period. 

SUMMARY:  This  document  announces  an 
extension  of  the  comment  period  on 
Notice  92-18.  entitled.  "Rules  of 
Practice  for  Federally  Assisted  Airport 
Proceedings."  Docket  No.  27783  (59  FR 
29880.  June  9. 1994).  The  notice 
provided  a  comment  period  extending 
until  August  8, 1994.  The  comment 
period  for  the  notice  is  extended  until 
September  15, 1994.  The  extension 
responds  to  requests  by  the  Airports 
Council  International — North  America 
(ACI-NA),  the  American  Association  of 
Airport  Executive;  (*  AAE).  and  the  Air 
Transport  Association  of  America 
(ATA).  The  extension  will  permit 
interested  parties  additional  time  to 
develop  comments  and  will  provide 
commenters  the  opportunity  to  consider 
the  effects  of  any  legislation  adopted  by 
Congress  that  may  affect  the  proposed 
policy  and  rules. 

DATES:  The  comment  period  is  being 
e.xtended  from  August  8.  1994,  to 
September  15. 1994. 
ADDRESSES:  Comments  should  be 
mailed,  in  triplicate,  to:  Federal 


Aviation  Administration.  Office  of  Chief 
Counsel.  Attention:  Rules  Docket  (AGC- 
10).  Docket  No.  27783.  800 
Independence  Avenue  SVV.. 
Washington,  DC  20591.  All  comments 
must  be  marked:  "Docket  No.  27783." 
Comments  on  this  Notice  may  be 
examined  in  room  915G  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 
FOR  FIWTHER  INFORMATION  CONTACT: 
Mr.  Barrv  Molar.  Airports  Law  Branch 
(AGC-eio),  Office  of  the  Chief  Counsel. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591.  telephone  (202) 
267-3473. 

SUPPLEMENTARY  INFORMATION:  On  June  9. 
1994,  the  Office  of  the  Secretary  of 
Transportation  (OST)  and  the  FAA 
issued  two  related  notices  on  the  subject 
of  Federal  policy  on  airport  rates  and 
charges.  A  notice  of  proposed  policy 
entitled  "Proposed  Policy  Regarding 
Airport  Rates  and  Charges."  listed  and 
explained  the  principles  that  the  OST 
and  the  FAA  believe  define  Federal 
policy  on  the  rates  and  fees  that  an- 
airport  proprietor  can  charge  to 
aeronautical  users  of  the  airport.  (59  FR 
29874).  Notice  94-18,  a  notice  of 
proposed  rulemaking  entitled  "Rules  of 
Practice  for  Federally  Assisted 
Airports."  proposed  detailed  procedures 
for  the  filing,  investigation,  and 
adjudication  of  complaints  against 
airports  for  alleged  violation  of  Federal 
requirements  involving  rates  and 
charges  and  other  airport-related 
requirements. 

By  letters  filed  in  both  dockets,  ACI- 
NA.  AAAE,  and  ATA  request  an 
extension  of  the  comment  period  for 
both  notices.  The  commenters  request 


an  extension  because  they  believe  that 
additional  time  is  needed  to  coordinate 
with  members  of  each  organization  and 
formulate  a  position,  and  because 
legislation  now  under  consideration  by 
Congress  could  require  DOT/FAA  to 
make  changes  in  one  or  both  notices. 
The  commenters  request  an  extension  of 
4  weeks  from  the  date  a  conference 
report  is  issued  on  the  pending 
legislation  or  from  the  date  of  enactment 
of  new  legislation.  .    ._ 

In  order  to  provide  persons  interested 
in  the  notices  the  opportunity  to 
consider  their  positions  in  light  of 
congressional  action,  and  to  provide 
additional  time  to  prepare  comments, 
the  OST  and  the  FAA  find  that  it  would 
be  in  the  public  interest  to  extend  the 
comment  period  for  a  reasonable  time. 
Accordingly,  the  comment  periods  for 
the  notice  of  proposed  policy  and  the 
notice  of  proposed  rulemaking  are  both 
extended  from  August  8  to  September 
15, 1994. 

In  the  event  that  legislation  Is  enacted 
that  requires  that  a  final  policy 
statement  and  final  rule  be  issued  by  a 
certain  date,  the  OST  and  the  FAA  may 
issue  a  subsequent  notice  shortening  the 
comment  period  if  necessary  to  meet  the 
statutory  deadline  for  a  final  rule. 
Notice  of  any  further  change  in  the 
comment  period  would  be  published  in 
the  Federal  Register. 

Issued  in  Washington,  DC.  on  August  3, 
1994. 

Mark  L.  Gerchick, 
Chief  Counsel.  Federal  Aviation 
Administration. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  27782] 

Proposed  Policy  Regarding  Airport 
Rates  and  Charges 

agency:  Department  of  Transportation 

(DOT).  Federal  Aviation  Administration 

(FAA). 

ACTION:  Notice  of  proposed  policy; 

extension  of  comment  period. 

SUMMARY:  This  document  announces  an 
extension  of  the  comment  period  on 
Notice  of  Proposed  Policy  Regarding 
Airport  Rates  and  Charges,  Docket  No. 
27782  (59  FR  29874.  June  9. 1994).  The 
notice  provided  a  comment  period 
extending  until  August  8, 1994.  The 
comment  period  is  extended  until 
September  15.  1994.  The  extension 
responds  to  requests  by  the  Airports 
Council  International — North  America 
(ACI-NA).  the  American  Association  of 
Airport  Executives  (AAAE).  and  the  Air 
Transport  Association  of  America 
(ATA).  The  extension  will  permit 
interested  parties  additional  time  to 
develop  conunents  and  will  provide 
commenters  the  opportunity  to  consider 
the  effects  of  any  legislation  adopted  by 
Congress  that  may  affect  the  proposed 
poUcy. 

DATES:  The  comment  period  is  being 
extended  from  August  8,  1994.  to 
September  15. 1994. 
ADDRESSES:  Comments  should  be 
mailed,  in  triplicate,  to:  Federal 
Aviation  Administration.  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 


10),  Dodcets  No.  27782.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  All  comments 
must  be  marked:  "Docket  No.  27782." 
Comments  on  this  Notice  may  be 
examined  in  room  9150  on  weekdays, 
except  an  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Barry  Molar,  Airports  Law  Branch 
(AGC-610),  Office  of  the  Chief  Counsel, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3473. 

SUPPLEMENTARY  INFORMATION:  On  June  9, 
1994,  the  Office  of  the  Secretary  of 
Transportation  (OST)  and  the  FAA 
issued  two  related  notices  on  the  subject 
of  Federal  policy  on  airport  rates  and 
charges.  A  notice  of  proposed  policy 
entitled  "Proposed  Policy  Regarding 
Airport  Rates  and  Charges,"  listed  and 
explained  the  principles  that  the  OST 
and  the  FAA  believe  define  Federal 
pohcy  on  the  rates  and  fees  that  an 
airport  can  charge  to  aeronautical  users 
of  the  airport.  Notice  94-18,  a  notice  of 
proposed  rulemaking  entitled  "Rules  of 
Practice  for  Federally  Assisted 
Airports,"  proposed  detailed  procedures 
for  the  filing,  investigation,  and 
adjudication  of  complaints  against 
airports  for  alleged  violation  of  Federal 
requirements  involving  rates  and 
charges  and  other  airport-related 
requirements  (59  FR  29880,  June  9, 
1994). 

By  letters  filed  in  both  dockets.  ACI- 
NA.  AAAE.  and  ATA  request  an 
extension  of  the  comment  period  for 
both  notices.  The  commenters  request 


an  extension  because  they  believe  that 
additional  time  is  needed  to  coordinate 
with  members  of  each  organization  and 
formulate  a  position,  and  because 
legislation  now  under  consideration  by 
Congress  could  require  DOT/FAA  to 
make  changes  in  one  or  both  notices. 
The  commenters  request  an  extension  of 
4  weeks  from  the  date  a  conference 
report  is  issued  on  the  pending 
legislation  or  from  the  date  of  enactment 
of  new  legislation. 

In  order  to  provide  persons  interested 
in  the  notice  the  opportunity  to  consider 
their  positions  in  light  of  congressional 
action,  and  to  provide  additional  time  to 
prepare  comments,  the  OST  and  the 
FAA  find  that  it  would  be  in  the  public 
interest  to  extend  the  comment  period 
for  a  reasonable  time.  Accordingly,  the 
comment  period  for  the  notice  of 
proposed  policy  and  the  notice  of 
proposed  rulemaking  are  both  extended 
from  August  8  to  September  15, 1994. 

In  the  event  that  legislation  is  enacted 
that  requires  that  a  final  policy 
statement  and  final  rule  be  issued  by  a 
certain  date,  the  OST  and  the  FAA  may 
issue  a  subsequent  notice  shortening  the 
comment  period  if  necessary  to  meet  the 
statutory  deadline  for  a  final  rule. 
Notice  of  any  further  change  in  the 
comment  period  would  be  published  in 
the  Federal  Register. 

Issued  in  Washington,  DC,  on  August  3, 
1994. 

Mark  L.  Gerchick, 
Chief  Counsel,  Federal  Aviation 
Administration. 

[FR  Doc.  94-19554  Filed  8-5-94;  4:26  pm) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

(Docket  No.  R-94-1701;  FR-2772-P-011 

RIN  2S06-AB01 

Community  Development  Block  Grant 
Program;  Miscellaneous  Amendments 
to  Correct  Identified  Deficiencies 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  ar.d 
Development,  HUD. 
action:  Proposed  rule. 

summary:  This  rule  contains;  a  proposed 
definition  of  "income"  for  families  and 
households,  a  proposed  change  in  the 
calculation  of  the  planning  and 
administration  limitation;  a  proposed 
change  removing  the  special  protection 
afforded  program  income  in  revolving 
t^inds;  a  proposed  change  to  the 
5  570.207(b)(4)  definition  of  ineligible 
ir.corae  payments;  a  proposed  change  to 
reorganize  the  section  of  the  niie 
describing  the  statement  of  community 
development  objectives,  to  prescribe  the 
.manner  of  its  submission,  to  permit 
consolidation  of  amendment 
subrr.issions.  and  to  add  a  provision  for 
describing  "float-funded"  activities  in 
th'i  statement;  a  proposed  change 
specifying  three  situations  in  which 
tr.come  earned  on  grant  funds  must  b-- 
rirr.tUed  to  the  U.S.  Treasury;  a 
p.-aposed  change  restricting  use  of 
CD3G  funds  outside  the  juhsdictioa  of 
'he  recipient;  a  proposed  chang*>  to 
r!?quire  transfer  of  excess  program 
nicome  to  the  line  of  credit;  a  proposed 
c.hacTge  to  authorize  the  Department  to 
ctelay  making  a  CDBG  grant  to  anv 
cr-rri-i'-unity  vviiose  Grantee  Performance 
Rep:irt  (CPR).  at  the  lime  the  grant  is  to 
be  awarded,  has  not  been  submitted  m 
a  cnanner  consistent  with  tne  GPR  Form 
(nstructions;  and  proposed  perfoi!n2Pr;':> 
standards  to  replace  the  HousLng 
A.s?i^t:.nce  Plan  (MAP)  standa--  i,  r 
■:?  'iro.303,  for  dr^terminin?  uT^.plher  a 
g-mtee  has  carried  out  its  certification 
concerning  following  its  Compishensr.f" 
i{  :iusing  Affordability  Strategy  (CH AS) 

.Most  of  the  described  changes  are 
proposed  in  response  to  problems  HUD 
has  identified  in  its  administration  of 
.  fhe  program.  Many  of  these  proposals 
ire  the  direct  recommendations  or 
-.uggesticns  of  the  Department's 
Inspector  General. 
OATcS:  Comments  due  date:  Octoh-.-r  1 1 . 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SVV,  U'jihington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
ri'gular  h'.iiir.ess  hours  at  the  above 
address 

FOR  FURTHER  INFORMATION  CONTACT: 
Deirdra  Maguire-Zinni,  Acting  Dlreotor, 
Enfitlerient  Communities  Division. 
Room  7232.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.VV  .  Washington.  DC  20410.  telephone 
number  (202)  708-1577,  A 
telecorT.munications  device  for  deaf 
perso.ns  (TDD)  is  available  at  (202)  708- 
2565.  FAX  li.r  Jiries  (but  not  comments 
on  the  rule)  mav  be  sent  to  Mr. 
Broughnian  at  (202)  708-2575.  (These 
telephone  n'ambers  are  not  ^oil-free  ) 

SUPPtSMENTAaY  information: 

Background 

This  proposed  rule  would  revise  the 
Community  Development  Block  Grant 
Program  (24  CFR  Part  370)  to  respond  to 
perceived  problems  and  abuses  HUD 
has  i:ienv!Uf>d  in  the  program.  This  rule 
contair.j;  1)  a  proposed  definition  of 
■'incorr.e"  for  families  and  households 
that  will  continue  to  allow  som.e  grantee 
discretion  in  the  selection  of  a 
definition  while  setting  the  parameters 
of  the  choices;  2)  a  proposed  change  in 
the  calc'.;!aticn  of  the  planning  and 
administration  limitation  to  establish 
the  specific,  exclusive  method  for 
cjiculB^ion;  1)  a  proposed  change 
rf^moving  ihe  special  protection  afforded 
pr^igr.im  Income  in  revolving  funds;  4) 
a  proposed  change  to  §  570.207(b)(4) 
t.liritymg  the  definition  of  ineligible 
incoKje  payments  and  lessening  its 
rovei35°;  3)  a  proposed  change  to 
r^xivgv^lze  'he  section  of  the  rule 
dtscnliing  the  statement  of  community 
devplopmont  objectives,  to  prescribe  its 
cnntt'pt  and  the  manner  of  its 
subniission,  to  permit  consolidation  of 
amcri^.-iient  submissinns.  and  to  add  a 
pr(.»,i^ion  for  describini:;  how  "float- 
fundiiti"  activities  must  be  shown  in  the 
stateniont;  6)  a  proposed  change  to 
specil,'  when  income  earned  on  grant 
funds  must  be  re.Tiit'ed  to  the  U.S. 
Tr*MsUry;  7)  a  proposed  change 
restricting  use  of  CDBG  funds  outside 
the  jurisdiction  of  the  recipient  to 
instances  in  which  such  use  will 
principally  benefit  residents  of  the 
rHcipient;  8)  a  proposed  change  that  will 
r"nu)Vfi  an  incentive  for  grantees  to 


make  loans  to  earn  income  by  requiring 
transfer  of  excess  program  income  to  the 
line  of  credit;  9)  a  proposed  change  to 
authorize  the  Department  to  delay 
making  a  CDBG  grant  to  any  community 
whose  Grantee  Performance  Report 
(GPR),  at  the  time  the  grant  is  to  be 
awarded,  has  not  been  submitted  in  a 
manner  consistent  with  the  GPR  Form 
Instructions;  and  10)  proposed 
performance  stand.ards  to  replace  the 
Housing  .Assistance  Plan  (HAP) 
standards  at  §  570.903,  for  determining  _ 
whether  a  grantee  has  carried  out  its 
certification  concerning  following  its 
Comprehensive  Housing  Affordability 
Strategy  (CHAS).  Many  of  these 
proposals  are  the  direct 
recom.mendations  or  suggestions  of  the    . 
Department's  Inspector  General. 

The  Department  recently  pubUshed 
consolidated  submission  and  reporting 
requirements,  in  another  proposed  rule. 
Differences  between  this  prograii'- 
specific  rule  and  that  more  broad-based 
rule  be  resolved  before  final  regulations 
are  issued 

DeRnition  of  Income 

Changes  are  proposed  at  24  CFR 
570.3  This  proposed  rule  would  for  the 
first  time  defi.ne  what  constitutes 
income  for  purposes  of  determining 
w  hether  persons  or  households  qualify 
as  lov/  or  moderate  income  under  the 
CDBG  prfgram.  To  preserve  the 
flexibility  of  the  program  while  ensuring 
greater  uniformity  in  the  critical 
program  issue  of  determining  the  extent 
to  which  low-  and  moderate-income 
persons  benoht  from  CDBG-funded 
activities,  the  Department  is  proposing 
that  the  grantee  be  required  to  select 
either  of  the  Section  3,  Census  Long 
Form,  or  IRS  Adjusted  Gross  definitions 
of  what  is  income  for  each  type  of 
activity  benefiting  low-  and  moderate- 
income  persons.  (The  rule  makes  slight 
modifications  to  the  Section  8  definition 
to  bring  it  into  accord  with  the  CDBG 
program  purposes.)  The  option  to 
choose  a  definiiion  does  not  apply  to 
-.activities  that  qualify  for  the  low-  and 
moderate-income  area  benefit  criteria  in 
§  570.208(a)(1)  except  when  the 
rfcipient  carries  out  a  survey.  Activities 
qualifying  under  §  570.208(a)(1) 
generallv  must  use  the  area  incomiO  data,. 
whir.h  IS  taken  from  the  decennial 
census  and  supnlied  to  recipientsby 
HUD. 

HUD  beUeves  a  definition  of  income 
is  desirable  to  ensure  that  when  CDBG 
funds  are  used  to  address  the  national 
objectiv.?  of  benefiting  persons  of  low 
and  moderate  income,  those  deemed  to 
benefit  are  actually  low-  and  moderate- 
income  persons^  The  Department 
rep'Mtedly  has  received  questions  about 
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the  definition  of  income,  and  is  aware 
of  the  potential  for  abuse  in  this  area. 

In  1984,  HITD  proposed  definitions  of 
low-  and  moderate-inrome  household. 
low-  and  moderate-income  person,  low- 
income  household,  low-income  person, 
moderate-income  household,  &nd 
moderate-income  person  that  included  a 
reference  to  the  definition  of  income 
under  the  Section  8  Housing  Assistance 
Payments  program  at  24  CFR  Part  813. 
As  the  September  6.  1988.  preamble  to 
the  Final  Rule  stemming  from  that 
proposal  noted; 

The  majority  of  comment ers  objected  to  the 
..   reference*   *   *  because  they  concluded  thet 
grantees  would  be  required  to  calculate 
income' eligibility  for  the  CDBG  pmgra.'n  in 
.exactly  the  same  .nrsanner  as  for  the  Section 
8  program.  Several  commenters  pointed  out 
that  the  use  of  the  Section  8  methodology 
would  make  many  low-  and  moderate- 
income  homeowners  ineligible  for 
rehabilitation  activities  and  for  )ob«  created 
by  economic  development  projeits  This  was 
the  case,  commenters  stid.  beca'.;?e  under 
Section  8  procedures  reel  prnpert-,  a<;sets  erf 
considered  in  deiermin-ng  income  levels. 

At  the  time  the  referenced  definitions 
were  proposed,  HLTD  only  intended  to 
reflect  the  requirements  at  section 
]02(a)(20)  of  the  Housing  and 
Community  Development  Act  of  1974 
(the  Act)  that  the  income  hnvts 
established  for  CDBG  purposes  must  be 
equivalent  to  those  used  in  the  Section 
8  program.  Therefore,  the  proposed    ^ 
reference  to  the  definition  of  annual 
income  at  part  813  was  removed  in  the 
Final  Rule,  and  the  following  w  as 
added:  "The  method  for  determining 
income  under  the  Section  8  Housing 
Assistance  Payments  program  need  not 
be  used  for  this  purpose."  This  rule 
proposes  to  remove  the  quoted  sentence 
wherever  it  appears.  The  definitions 
proposed  in  this  rule  would  be  used  in 
calculating  incomes  of  individual 
families  and  households  to  be  applied 
against  the  established  income  limits  in 
determining  whether  such  families  and 
households  are  low  or  moderate  income 
under  the  CDBG  program. 

The  Inspector  General  has  repeatedlv 
expressed  its  preference  that  the  CDBG 
program  have  an  easily  verifiable 
definition  of  income  to  standardize 
income  qualification  across  the  country 
and  to  help  limit  the  risk  of  abuse  in  this 
area. 

.In  developing  a  proposed  definition, 
the  Department  decided  to  review  a 
number  of  Federal  definitions  already  in 
use  by  grantees  and  beneficiaries  before 
beginning  completely  anew.  Use  of  an 
(established  definition  should  pose  fewer 
training  problems  and  lower  changeover 
costs  for  grantees,  as  well  as  offering  the 
potential  of  "doubling  up"  on 


verifications.  Before  proposing  the 
definition  in  this  rule,  the  Department 
reviewed  the  definitions  used  under 
Section  8.  Aid  for  Families  with 
Dependent  Children  (AFDC).  Food 
Stamps.  National  Student  Lunch,  and 
Food  Distribution  Programs,  and  the 
Census  and  IRS  definitions  of  income. 
In  selecting  the  approach  proposed  in 
this  rule.  HIT)  used  the  fcllowir.g 
criteria  in  judging  the  \  arious 
cf-f.ni'icns  reviewed 
comprehensiveness  ico\ered  mcsi 


sources.'fewest  eiiclusions' 


verifcbihtx 


f&miliahty  of  the  definition  to  HL"D 
staff  grantees  and  beneficiaries:  fit  with 
the  objectives  and  practices  of  the  CDBG 
program;  and  ease  of  administration. 
The  three  definitions  that  H'cD  believes 
most  closely  meet  the  above  criteria  are 
the  Section  8  definition  the  Census 
definition,  and  the  IRS  Adjusted  Gross 
Income  definition. 

One  option  considered  was  a 
modified  Section  8  definition  of  cnr.ua! 
income.  The  Section  8  definition  is 
second  to  the  IRS  definition  in 
comprehensiveness  of  inco.T.e  sources 
considered  and  its  exclusions  are  close 
to  the  other  aid  program  definitions 
(Census  has  no  exclusions,  and  IRS  has 
a  very  limited  number.]  .'Agencies 
verifying  income  under  the  Section  8 
definition  could  validdte  beneficiaries' 
income  by  direct  contact  with 
employers  or  assistance  agencies.  This 
definition  is  familiar  to  manv  Hl'D  staff 
and  the  housing  staff  of  manv  CDBG 
grantees.  While  it  may  be  familiar  to 
persons  achninistering  housinp-related 
assistance  under  the  CDBG  program,  it 
is  less  likely  to  be  familiar  to  grantee 
and  subrecipient  staff  administering 
economic  development  and  public 
service  activities.  Because  the  CDBG 
program  considers  income  of  the  family 
or  household  at  the  tiiv&  assis'.ancejs 
provided,  ease  of  admiinistration 
primarily  means  ease  in  explaining  the 
definition  to  the  beneficiarv  and 
calculating  incom?.  (Considering 
income  at  the  time  assistance  is 
provided  means  that  the  annua!  income 
of  the  family  or  household,  as 
applicable,  should  be  projected  based 
on  the  prevailing  rate  of  income  of  each 
person  at  the  time  assistance  is 
provided.)  The  Section  8  definition, 
with  a  fairly  large  number  of  exclusions 
from  income,  can  take  some  t.me  to 
explain  and  calculate.  In  particular, 
estimating  the  value  of  Net  Familv 
Assets  and  calculating  the  income 
attributable  to  the  assets  in  excess  of 
S.SOOO  can  sometimes  be  difficult.  For 
example,  if  a  grantee  wants  to  provide 
an  economic  development  loan  to  a 
business  for  working  capital,  and 


intends  to  meet  the  national  objective  of 
low-  and  moderate-income  job  creation 
and  retention,  each  of  the  benefiting 
employees  would  have  to  undergo  an 
assets  review  if  the  use  of  the  section  8 
definition  were  to  be  mandators .  Note 
that  the  need  to  apply  the  Net  Familv 
Asset  calculation  is  probably 
perfunctory  in  the  Section  8  (rental 
assistance)  program  since  persons 
receiving  a  rental  subsidy  are  not  likc-]\ 
to  own  a  house  and  few  would  have 
many  other  includable  assets.  On  the 
other  hand,  it  is  arguable  that,  from  the 
standpoint  of  the  objectives  of  the  CDBG 
program,  inclusion  of  some  part  of  the 
value  of  major  non-income  producing 
assets  would  be  desirable  to  help  focl,s 
assistance  on  the  more  needy, 
particularly  with  respect  to  the  elderh 
who  may  not  have  much  annual  income 
but  have  high  value  assets. 

The  Census  definition  reviewed  was 
that  used  for  the  decennial  census  so 
called  "long  form."  It  has  both  the 
fewest  inclusions  ai:d  the  fe\vesi 
exclusions  of  the  definitions  review  (-c 
All  of  the  inclusions  except  "net  inco.Tif 
from  operation  of  a  business"  could  be 
easily  verified  by  contacting  empiovere 
and  assistance  agencies.  There  are  no 
exclusions.  Grantee  and  HUD  staff  and 
beneficiaries  are  not  likely  to  be  famii.a: 
with  the  definition,  imless  thev  have 
recently  completed  a  census  longfcrm 
questionnaire.  It  is  noteworth\  that 
income  based  on  the  Census  definiti.n 
is  used  by  HUD  forCDBG  formula 
allocation  and  low-  and  m^odcrate- 
income  summary-  data  bv  Census  tract 
and  block  group.  The  definilicn  would 
probably  be  easy  to  explain  to 
beneficiaries  and  to  calculate,  and 
would  likely  be  the  simplest  dffiniticn 
to  use  for  an  income  survev  for 
determining  the  percent  of  low-  and 
moderate-income  persons  in  an  area 
The  definition  does  not  attribute  incomc- 
tu  ownership  of  non-inco.me-producing 
a.sscfs. 

The  IRS  definition  of  "adjusted  gross 
income"  on  IRS  Form  1040  has  the 
largest  number  of  inclusions  and  a  \pr\ 
small  number  of  adjustments.  Adjustpd 
gross  income  can  be  verified  by  calling 
employers  and  assistance  agencies  as 
well  as  by  reviewing  actual  tax  returns 
(that.  although  thev  mav  not  be 
submitted  to  the  IRS  at  "the  same  time  as 
the  assistance  was  provided,  can 
provide  a  validity  check  for  the  income 
reported  by  the  beneficiary  thenl.  The 
IRS  definition  is  very  likely  to  be 
familiar  to  grantee  and  HUD  staff  and 
to  most  beneficiaries.  While  it  is  not 
designed  to  calculate  family  or 
household  income  (including 
dependents),  if  can  easily  be  adapted. 
For  some  beneficiaries,  calculating  ai! 
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the  mctunoBS  (rkJi  as  busuess  income 
or  luMtnay  be  (tifficah.  With  few 
exclusiaiis  to  consider,  the  ttefinition 
should  be  OMideratety  easy  to  explain 
and  adaaiaister.  A  fcnther  advantage  of 
the  IRS  definitioo  is  that  agencies  can 
easily  take  advantage  of  inexpensive  off- 
the-shelf  software  to  automate  and 
document  its  i»e.  This  definitiim  also 
does  not  attribute  income  to  ownership 
of  non-income-producing  assets.  This 
definitian  is  likely  to  be  the  easiest  to 
administer  for  ^lecial  econfimic 
development  ac^vities  in  cases  in 
which  the  assisted  business  is  collecting 
income  infbnnation.  Most  of  these 
businesses  will  not  be  famihar  with  any 
federal  income  definition  other  than 
that  of  the  IRS. 

In  this  rule,  the  Department  is 
proposing  that  a  recipient  be  allowed  to 
select  and  use  the  Sexrtion  8.  Census,  or 
IRS  Adjusted  Gross  Income  definition 
for  each  of  its  CDBG  activity  types.  (A 
grantee  could  also  elect  to  use  one 
definition  for  all  its  activity  types.) 
When  the  CH^G  activity  is  homeowner 
rehabilitation.,  the  net  value  of  the 
primary  residence  of  the  beneficiar>- 
may  be  excluded  from  Net  Family 
Assets  where  the  recipient  is  using  the 
Section  B  definition.  As  noted,  all  CDBC 
entitlement  recipients  would  be 
required  to  use  one  of  the  three 
definitions  for  each  activity.  For 
administrative  reasons,  the  Department 
recommends,  but  does  not  propose  to 
require,  use  of  the  modified  S«;tion  8 
definition  for  housing  and  housing- 
related  activities,  especially ^hose  that 
are  also  assisted  by  other  HUD  programs 
(iuch  as  HOME  or  HOPE  or  Section  8). 
Also,  the  Department  is  aware  that 
grantees  may  follow  somewhat  different 
standards  when  computing  relocation 
payments. 

This  rule  would  not  change  the 
requirements  at  §  570.506(b)  regarding 
records  to  be  maintained  when 
information  on  income  by  famil\  size  is 
required.  That  is,  the  grantee  could  still 
elect  to  keep  records  to  show  either  that 
1 )  the  person  assisted  qualified  under 
another  assistance  progrjim  with  income 
qualification  standards  at  least  as 
restrictive  as  the  CDBC  definitions.  2 1  a 
copy  of  a  verifiable  certification  (based 
on  one  of  the  three  proposed 
definitions)  from  the  assisted  person 
was  obtained,  or  3)  the  person  was 
referred  from  an  agency  that  determined 
the  individu^'s  income  status  and 
miintains  appropriate  documentation 
Oiie  further  note:  this  rule  does  not 
propose  to  require  recipients  to  use  a 
particular  standard  procedure  for 
determining  the  amount  of  benefit  to  U- 
provided,  such  as  that  used  in  HLED's 
housing  programs  for  determining  a 


family's  contribution  toward  rent.  This 
rule  only  qwcifiss  what  components 
must  be  included  in  the  calculation  of 
income.  Each  recipient  remains  free  to 
determme  the  level  of  benefit,  sucdi  as 
the  amount  of  rehabilitation  subsidy,  it 
considvs  to  be  necessary  and 
reasonable  for  each  CIWG-assisted 
activity. 

Calculating  the  Planning  and 
Administration  Limitation 

This  proposed  rule  includes  changes 
at  §S7a20O(g).  The  language  at 
§  S70.20O(g)  on  the  20  percent  limitation 
on  expenditures  for  planning  and 
administration  for  entitlement 
recipients  would  be  revised  to  establish 
the  specific,  exclusive  method  for 
calculation  of  this  limitation.  While  the 
vast  majority  of  entitlement  recipients 
have  followed  the  guidelines  in  the 
current  rules  for  calculating 
expenditures  without  regard  to  the 
source  year  of  funds  used  to  pay  for 
such  costs,  some  recipients  have 
continued  to  claim  compliance  based  on 
individual  source  years.  Recipients 
would  no  longer  be  allowed  to 
demonstrate  compliance  by 
apportioning  planning  and 
administrative  expenses  to  each  source 
year  of  CDBG  funds. 

The  Department  has  determined  that 
it  is  no  longer  advisable  to  allow 
entitlement  recipients  to  meet  this 
requirement  on  a  "source  year'"  basis  for 
the  following  reasons: 

a)  The  Grantee  Performance  Report 
(GPR).  HUD's  principal  tool  for 
determining  compliance  with  the  20 
percent  limitation,  does  not  track 
expenditures  on  a  source  year  basis; 
and. 

b)  the  Deoartment  has  concluded  that 
the  allocation  of  expenditures  for 
program  administration  against 
individual  activities  is  inherently 
arbitrary,  and  thus  is  likely  to  result  in 
an  inaccurate  measure  of  how  much  of 
the  total  expenditures  for  administration 
in  a  given  year  applies  to  any  individual 
activity.  For  example,  a  recipient  may 
have  spent  $100,000  administering  an 
ongoing  rehabilitation  loan  program  in 
FY  19«2.  The  money  used  to  fund  the 
loans  in  FY  1992  included  grant  funds 
received  m  FY  1992  and  previous  years, 
and  prr^gram  income  from  repayments 
of  loans  received  over  multiple  years. 
To  nidlce  the  calculations  necessary  to 
allocate  the  $100,000  expenditure  for 
program  administration  on  a  source  year 
basis,  the  recipient  must  assign  each 
dollar  spent  for  making  loans  that  year 
to  a  source  year.  Such  assignment  is  a 
cumbersome,  difficult  task  fraught  with 
tlu-  potential  for  error.  With  this 
pmpi».»;cl  regulation,  HUD  would  assure 


the  uniformity  of  the  procedures  iMed 
by  all  entitlements,  and  fiudwr  ensure 
that  the  administrative  and  pbiuiing 
limitation  will  be  calculated  in  the  most 
efficient  way. 

ProhibitioD  of  Income  Payments 

The  prohibition  against  income 
payments  at  §  570.207(bU4)  in  the 
current  rule  was  principally  intraided  to 
keep  CDBG  fimds  frmn  providing 
ongoing  cash  payments  directly  to 
individuals  to  provide  fm-  their 
subsistence.  For  example,  this  would 
include  making  monthly  payments  to  an 
individual  to  allow  that  individual  to 
pay  for  housing,  food,  clothes,  day  care, 
or  utilities.  However,  the  Departmeht 
has  determined  that  the  current 
provision  goes  too  Ear  beyond  that 
objective.  The  proposed  redefinition  at 
§  570.207(bK4)  reflects  this 
determination.  The  Department  has 
further  determined  that,  although 
downpayment  assistance  is  listed  as  an 
example  of  an  income  payment  in  the 
current  rule,  a  one-time  payment  for 
downpayment  assistance  should  not  be ' 
classified  as  an  income  payment  for 
these  purposes.  Therefore,  under  this 
proposed  rule  downpayment  assistance 
to  individual  hom.ebuyers  would  be 
provided  with  CDBG  in  one  of  three 
ways:  (t)  under  the  Direct 
Homeownership  provision  of  the 
National  Affordable  Housing  Act 
(NAHA)^  (currently  duelo  terminate  in 
October.  1994);  (2)  under  §570.202(bKl) 
to  assist  acquisition  for  the  purpose  of 
rehabilitation;  or  (3)  under  §  570.201(e) 
as  an  eligible  public  service  activity. 
The  Department  has  also  determined 
that  loans  to  individuals  to  provide  for  . 
their  subsistence  are  not  ongoing  cash 
payments  and  therefore  proposes  that 
they  be  considered  eligible  public 
services  rather  than  income  payments 
A  conforming  change  is  also  being 
p  roposed  i  n  §  570. 201  (e). 

Reorganization.  Standard  Submission, 
and  Float-Funded  Activities  in  the 
Statement  of  Community  Development 
Objectives  (Final  Statement) 

This  portion  of  the  rule  prof)oses 
several  changes  at  ^  570.301  to  the 
requirenients  for  the  statenxent  of 
community  development  objectives, 
generally  known  as  the  final  statement, 
that  grantees  are  required  to  submit  to 
HUD  in  order  to  receive  their  grants.  On 
March  28. 1990,  HUD  published  a 
proposed  regulation  to  implement 
certain  statutory  changes  to  the  CDBC. 
program  made  in  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  lob-242.  approved  February  5, 
1988)  and  the  Department  of  Housing 
and  Urban  Development — Independent 
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Agaides  Appropriations  Act  of  1989 
(Pub.  L.  100-404,  approved  August  19. 
1988).  A  final  rule  implemoiting  these 
1987  changes  has  not  yet  been  issued. 
Section  570.301  is  among  the  sections  of 
the  CDBG  rule  that  will  be  ahered  from 
the  rule  presently  in  effect  in  the 
forthcoming  final  rule.  Tliis  {>r(^K>sed 
rule  deals  with  and  clarifies  matiera  that 
were  not  addressed  by  the  previous 
proposed  rule.  Readers  ^ould  note  that 
the  text  proposed  here  for  §  570.301(c) 
was  developed  (m  the  premise  that  the 
basic  requirements  of  §570.301  (a)  and 
(bj,  as  pubUshed  in  the  previous 
proposed  rule,  will  be  similar  to  those 
expected  to  be  published  in  the  final 
rule.  The  Department  recently 
-  published  consolidated  submission 
requirements,  in  another  proposed  rule. 
Differences  between  this  program- 
specific  rule  and  that  more  broad-based 
rule  will  be  resolved  before  final 
regulations  are  issued. 

in  this  rule,  first,  for  clarity,  the  rule 
would  be  reorganized  into  sections  on 
sources  and  uses  of  funds,  content  of  the 
statement,  citizen  participation,  and 
float-funded  activities.  Second,  the  final 
statement  would  be  required  to  be 
submitted  in  a  manner  prescribed  by 
HUp.  Third,  the  details  concerning 
required  content  and  citizen 
participation  would  be  more  clearly^ 
specified.  Fourth,  the  rule  wmild  permit 
final  statement  amentlments  to  be 
submitted  to  HUD  in  consolidated  form 
at  the  end  of  the  program  year.  Finally, 
fioat-fimded  activities  and  the 
circumstances  under  which  they  would 
be  authorized  would  be  defined  and  a 
procedure  described  fm  identifying 
such  activities  in  the  statement. 

The  second  and  third  changes,  which 
would  require  the  final  statement  to 
contain  certain  specific  details  and  to  be 
submitted  in  a  manner  prescribed  by 
HUD,  are  intended  to  serve  four 
purposes.  First,  utizens  would  be  better 
able  to  follow  CDBG  activities  throu^ 
the  entire  program  cycle  because  the 
prescribed  submission  would  share 
many  common  elements  with  the 
grantee  performance  report  (GPR). 
Second.,  a  standard  submission  would 
(insure  that  all  citizens  receive  a 
comparable  basic  level  of  information 
on  all  proposed  activities.  Third, 
standard  submissions  would  improve 
the  efficiency  of  HUD's  processing  of 
the  final  statement,  and  its  ability  to 
train  grantee  and  HUD  staff  on  final 
statement  requirements.  Finally,  making 
the  final  statement  submission  standard 
for  all  grantees  would  facilitate 
automation  of  the  statement,  linking 
that  automatitHi  to  an  automated  GPR 
Ultimately,  this  automation  could  save 
granfi^s  and  HUD  much  time  and  effort. 


while  preserving  grantee  flexibility  in 
deciding  how  funds  will  be  used. 

The  fourth  change,  allowing 
consolidation  of  amendment 
submissions,  is  being  {voposed  fw  the 
sake  of  increased  efficiency  fcw  grantees. 

The  fiml  change  is  being  proposed 
because  of  difficulties  experienced  by 
HUD  with  management  of  "float" 
activities,  including  those  identified  in 
the  bispector  General's  audit  of  CDBG 
interim  financing.  For  purposes  of  this 
section,  an  Ktivity  that  uses 
undisbursed  funds  in  the  line  of  credit 
or  program  account  that  have  been 
previously  budgeted  in  a  final  statement 
for  one  or  more  activities  that  do  not 
need  the  funds  immediately  would  be 
called  a  "float-funded  activity."  HUD 
has  long  held  that  a  float-funded  activity 
must  meet  all  of  the  same  requirements 
that  apply  to  CDBG-assisted  activiUes 
generally.  However,  the  regulations 
have  been  silent  on  manning  these 
activities.  After  review,  the  Department 
has  determined  that  the  primary  risks  to 
the  CDBG  program  inherent  in  the  float 
funding  process  are,  first,  that  the  float- 
funded  activity  will  not  generate 
sufficient  program  income  in  a  timely 
manner  to  allow  for  timely  undertaking 
of  previously  budgeted  activities. 
Second,  if  proposed  float-funded 
activities  and  the  possible  consequences 
of  their  it4auk  «e  not  dischMed  to 
citizens  in  sufficient  detail,  they  will 
not  be  afforded  sufficient  information  to 
fully  understand  how  they  may  be 
affected  by  each  activity,  and  thus  not 
have  the  opportunity  to  object  to  such 
a  use  of  the  funds.  Third,  in  undertaking 
a  float-funded  activity  that  exceeds  a 
certain  size  or  duration,  grantees 
apjjarently  assume  that  they  will  receive 
sufficient  additional  CDBG  funds  in 
future  years  to  continue  funding 
previously  budgeted  activities  unUl  the 
float-funded  activity  generates  f>rogram 
income.  However,  grantees  are  only 
authorized  to  use  such  a  funding 
technique  (e.g.  banking  on  fijture  CDBG 
funds  as  assurance  to  backstop  a  large 
Joan  for  a  particular  activity  in  the 
present)  under  the  section  108  Loan 
Guarantee  program. 

The  proposed  rule  would  either 
eliminate  the  first  risk  by  requiring  one 
of  two  forms  of  guarantee  for  the  float 
funds,  or  hmit  it  by  requiring  a 
commitment  for  timely  identification  of 
specific  previously  budgeted  activities 
that  would  be  deleted.  The  second  risk 
would  be  limited  by  requiring  more 
detailed  information  to  be  provided  to 
citizens  on  each  float-funded  activity. 
The  third  factor  would  be  minimized  by 
limiting  CDBG  float-funded  activities  to 
those  that  are  expected  to  generate 
pn^ram  income  within  a  period  of  time 


defined  in  the  regulaticm.  The  proposed 
time  Hmit  was  selected  keeping  the 
rtandards  at  §  570.902(a)  in  mind.  Sixty 
days  prior  to  the  end  of  any  program 
year,  the  amount  of  CDBG  hinds  in  the 
line  of  credit  should  be  no  more  than 
1.5  times  the  amount  of  the  current 
grant  amount.  Then,  at  the  beginning  of 
any  program  year,  with  the  new  grant  in 
•  the  fine  of  credit,  the  maximum  anuMinl 
in  the  line  of  credit  could  be  as  much 
as  2.5  times  the  annual  grant  amount. 
Therefore,  2.5  years  was  selected  as  the 
maximum  duration  of  any  float-funded 
activity,  since  this  is  the  maximum  time 
period  that  a  grantee  could  be 
reasonably  certain  of  having  CDBG 
funds  available  abseit  additional 
appropriations.  The  Department 
requests  comment  on  these  provisions 
and  also  whether  the  rule  should 
additionally  specify  a  limit  qh  the 
proportion  of  a  grantee's  funds  that  it 
could  use  for  float-funded  s^clivities  at 
any  one  period  in  time. 

Spendiag  Faads  Ontside  tke 
Juradictioa  of  the  RedpienI 

This  portion  of  the  proposed  rule 
would  add  a  new  §  570.309.  In  the  early 
years  of  the  OfflG  program.  HUD  would 
likely  find  an  application  that  proposed 
spending  CDBG  funds  outside  of  the 
jurisdiction  of  the  grantee  to  be  plainly 
inappropriate  to  address  the  identified 
needs  of  the  jurisdiction.  Under  the 
statute  then,  such  a  finding  w£  the 
basis  for  HUD  to  disapprtne  tJle 
application.  Since  1981.  the  regulations 
have  been  silent  on  this  matter,  but  the 
Department  has  ruJed  in  several  cases 
that  a  grantee's  decision  to  spend  CDBG 
funds  outside  the  jurisdiction  was 
allowable.  The  Department  now 
believes  that  it  would  be  helpful  to  state 
clearly  the  circumstances  under  which 
this  practice  is  allowed  in  order  to 
remove  any  uncertainty  on  the  part  of 
grantees  and  auditors.  The  limitation 
proposed  (i.e.  that  the  principal  benefit 
of  such  an  activity  must  be  for  resident's 
of  the  jurisdiction  of  the  recipient)  is 
important  to  ensure  that  the 
coHHnunify's  share  of  the  national 
appropriation  of  entitlement  funds, 
which  is  based  on  the  community's 
relative  share  of  needs,  is  expended  in 
a  manner  that  addresses  the  needs  for 
which  the  funds  were  provided.  What 
would  be  precluded  by  this  change  is 
the  lending  of  CDBG  funds  to  entities 
outside  the  gra.ntee's  jurisdiction  when 
the  principal  benefit  to  the  jurisdiction 
would  be  interest  earned  on  the  loan. 
Thus  an  urban  county  would  not  be 
authorized  to  loan  funds  to  non- 
partidpating  units  of  general  local 
government  within  the  boundaries  of 
the  county  unless  the  urban  rountv 


I 

41200         Federal  Register  /  Vol.  59.  No.  153  /    Wednesday.  August  10,  1994  /  Proposed  Rules 


could  make  the  required  determination 
that  the  activity  (without  regard  to  the 
use  of  the  interest  expected  to  be  earned 
on  a  loan  made  for  the  activity)  would 
principally  benefit  citizens  within  the 
urban  county. 

Revolving  Funds 

This  portion  of  the  proposed  rule 
includes  changes  at 
§§  570.500(a)(l)(viii).  570.502(a)(5). 
570.500(b),  and  570.504(b)(2)(i).  A 
revolving  fund  is  defined  at  §  570.500(b) 
to  mean  "  *  *  "a  separate  fund  (with  a 
set  of  accounts  that  are  independent  of 
other  program  accounts)  established  for 
the  purpose  of  carrying  out  specific 
activities  which,  in  turn,  generate 
payments  to  the  fund  in  carrying  out  the 
same  activities."  Revolving  funds  are 
used  most  frequently  in  connection  with 
rehabilitation  and  economic 
development  projects  that  involve  loans. 

Revolving  funos  are  established  and 
administered  typically  in  the  following 
manner.  A  loan  is  made  with  CDBG 
funds  (e.g.,  to  a  private  property  owner 
to  rehabilitate  her  home).  Payments  on 
that  loan  (i.e.,  principal  or  interest,  or 
both)  constitute  program  income  that  is 
credited  as  CDBG  program  income  on 
the  grantee's  books  and  held  in  an 
account  independent  of  other  program 
accounts.  The  program  income  in  that 
account,  including  interest  earned  on 
the  funds  while  on  deposit  pending 
their  re-use.  becomes  the  source  of 
financing  for  additional  loans  of  the 
same  type  (e.g.,  housing  rehabilitation). 
Hence,  the  term  "revolving  fund"  has 
b^en  used  to  describe  such  a  fund. 

Of  course,  much  of  the  same  objective 
could  be  achieved  without  the  need  to 
establish  an  independent  account.  Loan 
payments  could  simply  be  placed  in  the 
grantee's  general  CDBG  account.  (The 
entity  used  for  other  CDBG  funds  would 
vary  from  community  to  community; 
however,  CDBG  funds  are  often 
budgeted  and  accounted  for  in  a  special 
revenue  fund.)  Program  income 
generated  by  a  particular  activity  could 
be  earmarked  in  advance  for  use  in 
cany'ing  out  additional  transactions 
(e.g..  loans)  involving  the  same  kind  of 
activity  (e.g..  housing  rehabilitation). 

However,  the  use  of  a  revolving  fund 
has  another  advantage  over  the  fund 
used  to  budget  and  account  for  other 
CDBG  funds,  besides  the  fact  that  the 
community  does  not  have  to  reconsider 
the  use  of  program  income  generated  by 
a  particular  activity  following  its 
receipt.  The  second  advantage  is  the 
special  treatment  given  program  income 
in  revolving  funds  under  the  current 
CDBG  regulations.  A  recipient  that 
establishes  a  revolving  fund  to  carry  out 
a  particular  activity  must  substantially 


disburse  any  program  income  in  that 
fund  before  making  additional  cash 
withdrawals  from  the  Treasury  for  the 
same  kind  of  activity;  however,  the 
recipient  may  make  additional 
withdrawals  from  the  Treasury  for  other 
activities  before  substantially  disbursing 
the  program  income  from  the  revolving 
fund.  This  authority  appears  to  have 
created  an  incentive  for  some  grantees 
to  create  revolving  funds  to  shelter  the 
program  income  on  hand  from  cash 
withdrawal  requirements  and  to  earn 
interest  income  from  the  investment  of 
the  program  income  pending  its  use  for 
the  revolving  fund  activity.  There  is  also 
some  Indication  that  it  has  created  the 
incentive  for  some  grantees  to  delay  the 
reuse  of  the  fands,  since  the  longer  the 
funds  stay  in  the  account  the  more 
interest  they  earn  while  on  deposit. 

The  HUD  Inspector  General  has 
identified  a  number  of  cases  where 
funds  in  a  revolving  account  were 
clearly  not  being  used  in  a  timely 
manner.  Because  of  the  fact  that  the 
grantees  involved  were  allowed  to  leave 
the  funds  in  a  revolving  account  and  to 
draw  funds  from  their  lines  of  credit  to 
meet  &eir  cash  needs  for  other  CDBG 
assisted  activities,  this  has  resulted  in 
additional,  and  seemingly  imwarranted. 
cost  to  the  U.S.  Treasury.  HUD  is 
generally  in  favor  of  the  use  of  revolving 
funds,  since  it  is  a  sensible  way  to 
program  funds  to^neet  ongoing  needs, 
such  as  housing  rehabilitation  and 
business  assistance.  However,  it  must 
also  be  concerned  about  avoiding 
unneoessary  costs  to  the  Treasury. 
Under  this  proposed  rule,  recipients 
would  no  longer  be  authorized  to  shelter 
program  income  in  revolving  funds.  The 
propoeed  rule  would  require  that  all 
program  income,  including  program 
income  in  a  revolving  fund;  be 
disbufsed  before  further  cash 
withdrawals  are  made  from  the  U.S. 
Treasury. 

The  changes  made  by  this  rule  would 
not  preclude  the  use  of  funds  in  a 
revolving  manner.  HoweveT.  the 
Department  recognizes  that  compliance 
with  the  proposed  rule's  requirement 
that  all  program  income  be  disbursed 
before  additional  cash  withdrawals  are 
permitted  would  make  administration  of 
revolving  funds  more  complicated.  This 
additional  complexity  may.  as  a 
practical  matter,  make  revolving  funds 
infeasible  for  some  grantees. 

Other  options  that  HUD  believes 
might  be  used  to  address  the  problem 
include: 

(1)  limiting  the  amount  of  program 
income  in  any  revolving  fund  to  the 
amount  that  could  be  expected  to  be 
needed  for  funding  the  activity  within  a 


certain  time  period  (such  as  30  days); 
and 

(2)  limiting  the  number  of  revolving 
funds  p€>r  recipient. 

However,  each  of  these  has  a 
drawback.  A  limitation  on  the  amount 
allowed  in  a  revolving  account  would 
mean  additional  administrative  burden 
for  both  the  grantee  and  HUD  to  ensure 
compliance  with  such  a  limitation.  A 
limit  on  the  number  of  revolving  funds 
might  pose  an  undesirable  restriction  on 
a  grantee's  capacity  to  address  its  needs 
in  the  most  sensible  way.  Because  of 
these  problems  and  since  these  options 
would  still  permit  funds  to  be 
withdrawn  from  the  Treasury  for  other 
purposes  while  program  income  is 
available  to  the  recipient,  they  were  not 
selected  to  be  proposed  for  this  rule. 

The  Department  requests  comments 
on  this  proposed  provision  that  explain 
how  the  benefits  of  using  revolving 
funds  as  they  are  under  current  rules 
might  be  considered  to  outweigh  the 
costs  to  the  U.S.  Treasury.  Comments 
are  particularly  solicited  that  would 
identify  the  advantages  of  the  current 
system  that  go  beyond  the  obvious  ones 
of  administrative  convenience  and  the 
additional  interest  income  earned  by  a 
grantee  as  a  result  of  the  investment  of 
program  income  while  sheltered  in  a 
revolving  account.  Specifically,  the 
Department  would  be  interested  in 
determining  the  amount  of  any 
additional  program  costs  that  might 
result  from  administering  revolving 
fund  activities  under  this  proposed  rule 
so  that  cost  could  be  compared  with  the 
likely  savings  to  the  Treasury. 

Therefore,  the  changes  proposed  in 
this  rule  would  remove  the  language  at 
§§  570.504(b)(2)(i)  and  (ii)  that  permits 
recipients  to  shelter  program  income  in 
revolving  funds.  The  proposed  rule 
would  require  all  program  income  to  be 
substantially  disbursed  before 
additional  cash  withdrawals  were  made. 
The  reference  at  §  570.500(a)(l)(viii)  to 
interest  earned  in  revolving  funds 
would  be  removed,  and  the 
subparagraph  would  be  reserved.  The 
definition  of  revolving  fund  at 
§  570.500(b)  would  be  removed  and  the 
paragraph  reserved. 

Income  Earned  on  Grant  Funds 

The  proposed  rule  includes  a  change 
at  §  570.500(a)(2)  concerning  interest 
earned  on  ineligible  loans  and 
reimhursed  funds.  This  change  is  one  of 
several  in  this  rule  resulting  from  the 
HUD  Inspector  General's  review  of  the 
CDBG  program.  It  also  reflects  a  recent 
decision  by  the  Comptroller  General  of 
the  United  States  (issued  May  11, 1992) 
with  respect  to  interest  earned  on 


f 
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unauthorized  loans  of  Federal  grant 
funds. 

This  proposed  rule  speciQes  three 
situations  in  which  income  earnRd  on 
grant  funds  must  be  remitted  to  HUD  for 
transmittal  to  the  U.S.  Treasury.  The 
first  is  interest  earned  fiom  the 
investment  of  the  initial  proceed.^  of  a 
grant  advance  by  the  U.S.  Treasury  (e.g., 
funds  wire-transforred  to  a  recipient 
pursuant  to  a  withdrawal  from  its  line 
of  credit  for  a  grant).  The  second 
situation  is  income  (e.g.,  interest)  earned 
on  loans  or  forms  of  assistance  made 
with  CDBG  funds  that  are  used  for 
activities  determined  by  HUD  eith-^r  to 
be  ineligible  or  to  fail  to  meet  a  national 
objective  in  acco.rdance  with  the 
requirements  of  subpart  C  of  this  part, 
or  fail  substantially  to  meet  any  other 
requirement  of  this  part.  The  third 
situation  is  interest  earned  on  amounts 
that  ha-e  been  reimbursed  pursuant  to 
§  570.910ib)(5)  prior  to  the  funds  being 
used  for  eligible  purposes. 

Return  of  Excess  Program  Income 

This  portion  of  the  proposed  rule 
includes  changes  at  §  570.504(b)(2)  and 
§  570.503(b)(3).  Under  the  current  rules, 
there  is  an  incentive  for  a  recipient  to 
make  quick  turnaround  loans — even  if 
the  recipient  does  not  earn  interest  on 
the  loans.  By  making  such  a  loan,  the 
recipient,  in  effect,  quickly  changes  the 
nature  of  the  funds  to  program  income. 
It  may  then  place  them  in  its  program 
account  and  earn  interest  pending  the 
use  of  the  funds  1o  meet  cash  needs  of 
the  program.  The  proposed  changes 
yvould  remove  an  incentive  for 
recipients  to  make  loans  to  earn  income 
rather  than  using  the  funds  strictly  for 
community  development  purposes.  The 
rule  does  this  by  requiring  all  program 
income  held  by  an  entitlement  recipient 
that  is  in  excess  of  one-twelfth  of  the 
most  recent  grant  made  pursuant  to 
§  570.304  to  be  remitted  to  HUD  to  be 
restored  to  the  recipient's  line  of  credit, 
and  by  requiring  that  each  subrecipient 
agreement  specify  that  any  program 
income  held  by  the  subrecipient  that  is 
in  exQsss  of  one-twelfth  of  its  estimated 
annual  expenditure  of  CDBG  funds  be 
remitted  to  the  recipient  (thus,  if  the 
subrecipient  agreement  is  for  a  twelve- 
month period,  the  amoimt  of  program 
income  would  be  one-twelfth  of  the 
agreement  amount). 


Grant  Delays  for  GPRs  that  ore    - 
Inconsistent  with  Instmctioiis 

This  portion  of  the  proposed  rule 
includes  changes  at  §§  570.304, 570.900 
and  570.910.  The  Department  considers 
the  Grantee  Performance  Report  (GPR) 
to  be  the  foundation  of  HDD's  ability  to 
fulfill  the  statutory  requirement  that  it 


review  each  grantee's  performance  at  * 
least  annually.  Some  time  ago,  the 
Department,  through  its  Financial 
Management  Task  Force,  determined 
that  if  needed  to  take  action  against 
grantees  that  failed  to  submit  reports  in 
the  prescribed  forms  in  a  timely 
manner.  To  accomplish  this,  the  Task 
Force  recommended  that  HUD  amend 
the  CDBG  regulations  to  authorize  HUD 
to  hold  back  on  making  grants  in  cases 
where  previous  GFRs  have  not  been 
submitted  in  a  manner  consistent  with 
GPR  Form  Instructions.  The  purpose  of 
the  rule  is  to  bring  pressure  to  bear  on 
grantees  thct  are  seriously  delinquent  in 
this  matter.  The  language"  of  the  rule 
would  only  affect  the  most  r-gragious 
cases,  because  a  GPR  is  due  nine 
months  before  the  next  grant  is  made. 
(For  example.  City  X  ends  its  program 
year  15  on  )une  30,  1993.  HUD  then 
makes  the  grant  for  program  vear  16  on 
July  1.  The  city's  GPR  for  program  year 
15  will  be  due  on  September  30, 1993. 
If  that  GPR  is  not  properiy  submitted  by 
)une  30,  1994,  this  rule  would  allow 
HUD  to  delay  making  the  program  year 
1 7  CDBG  grant,  otherwise  due  on  July 
1, 1994,  until  the  overdue  report  is 
properly  submitted.)  The  rule  would  not 
permit  delaying  the  grant  simply 
because  the  GPR  was  submitted  late,  if 
it  is  submitted  in  proper  form  by  the 
time  the  new  grant  is  to  be  made, 
although  persistent  lateness  by  a  grantee 
could  be  addressed  through  the  use  of 
the  sanations  provisions  at  §§  570.910 
570.911,  and  570.913. 


CHAS  Performance  Standards  for 
CDBG  Entitlements 

This  proposed  rule  describes  the 
review  standards  HUD  proposes  to  use 
in  determining  whether  a  CDBG 
entitlement  recipient  is  following  a 
current  HUD-approved  X>>mprebensive 
Housing  Affordability  Strategy  (CHAS), 
as  it  is  required  to  certify  imder 
§  570.303(1).  TTiese  standards  would 
replace  those  for  the  Housing  Assistance 
Plan  (HAP)  that  itself  has  been  replaced 
by  the  CHAS. 

The  proposed  standards  relate  to  the 
CHAS  implementation  process.  TTius,  a 
grantee  woidd  be  held  accoimtable  for 
taking  all  planned  actioos  to  meet  CHAS 
goals;  and  for  pursuing  ail  resources  it 
indicated  H  woidd  pursue.  To  assure 
that  each  community's  non-profit  and 
other  housing  developers  that  may 
apply  to  HUD  for  assistance  are  fairly 
considered  for  certifications  of 
consistency  with  the  CHAS,  where  such 
a  certification  is  a  prerequisite  for 
application,  a  grantee  would  be 
expected  to  provide  certifications  of 
consistency  in  a  fair  and  impartial 
manner  that  furthers  attainment  of  the 


purposes  and  objectives  of  the  grantee's 
housing  strategy.  The  final  specific 
standard  is  that  no  grantee  may  hindrr 
implementation  of  the  CHAS  by  action 
or  willful  inaction. 

Failure  on  the  part  of  a  grantee  to 
meet  its  annual  CHAS  goals  for  persons 
and  households  to  be  assisted  vtould 
not,  in  itself,  constitute  failure  to  follf»w 
the  CHAS.  While  the  Department  would 
hke  to  se3  every  CHAS  goal  mcM.  it  is 
more  concerned  that  the  process  of 
developing  and  implementing  the  Cl'.A.S 
be  carried  out  in  a  manner  that  furthore 
achievement  of  the  goal  of  the  National 
Affordable  Housing  Act— that  every 
American  family  be  able  to  afford  a 
decent  home  in  a  suitable  environnieni 
To  this  end.  the  proposed  CHAS 
performance  standards  for  enlitlpmcut 
recipients  will  focus  on  the  QIAS 
implementation  process,  and,  initially, 
if  this  process  has  been  adequately 
followed,  a  lack  of  results  would  be 
viewed  as  signalling  a  need  for  further 
technical  assistance  or  for  modifying  the 
CHAS.  (See  the  recently  published 
proposed  rule  for  a  Consolidated  Plan, 
which  would  replace  the  CHAS.) 

Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Pi^icy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276.  451  Seventh  Street  SW., 
Washington.  DC  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  rule  is  limited  to  the 
effecting  of  relatively  minor  procedural 
amendments  within  the  structure  of  the 
CDBG  program  regulations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  efliacts  on  states  or 
their  political  subdivisions,  or  the 
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relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  tJfpower  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  order.  The  proposed  rule  is 
limited  to  making  relatively  minor, 
procedural  amendments  within  the 
structure  of  the  CDBG  program 
regulations< 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  proposed  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as  item 
number  1633  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25. 1994  (59  FR 
20424,  20457)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants, 
Grant  programs — education,  Grant 
programs — housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Islemds, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Small 
cities.  Student  aid,  Virgin  Islands. 

Accordingly,  the  Department 
proposes  to  amend  24  CFR  part  570  as 
follows: 

PART  570-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  part  570 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5300- 
5320. 

2.  Section  570.3  would  be  amended  to 
•  add  a  new  definition  of  "Income;"  and 

to  revise  the  definitions  of  "Low  and 
moderate  income  household  or  low- 
income  household,"  "Low  and 
moderate  income  person  or  low-income 
person,"  "Low-income  household." 


"Ldw-income  person,"  "Moderate 
income  household,"  and  "Moderate 
incomaperson"  to  read  as  follows: 

§570.3    Definitions. 

* '       *        *         *         • 

Income,  for  the  purpose  of 
determining  whether  a  family  or 
household  is  low-  or  moderate-income 
under  subpart  C  of  this  part,  is  defined 
as  follows: 

(l)(i)  The  definition  of  annual  income 
under  the  Section  8  Housing  Assistance 
Paymeats  program  at  24  CFR  part  813 
(except  that  if  the  CDBG  assistance 
being  provided  is  homeowner 
rehabilitation  under  §  570.202,  the  value 
of  the  homeowner's  primary  residence 
may  be  excluded  from  any  calculation 
of  Net  Family  Assets); 

(ii)  Income  as  reported  under  the 
Census  long-form  for  the  1990  decennial 
Census.  This  definition  includes: 

(A)  Wages,  salaries,  tips, 
commissions,  etc.; 

(B)  Self-employment  income  from 
own  non-farm  business,  including 
proprietorships  and  partnerships; 

(C)  Farm  self-employment  income; 

(D)  Interest,  dividends,  net  rental 
income,  or  income  from  estates  or  trusts; 

(E)  Social  security  or  railroad 
retirement; 

(F)  Supplemental  Security  Income, 
Aid  to  Families  with  Dependent 
Children,  or  other  public  assistance  or 
public  welfare  programs; 

(G)  Retirement,  survivor,  or  disability 
pensions;  and 

(H)  Any  other  sources  of  income 
received  regularly,  including  Veterans 
Administration  payments, 
unemployment  compensation,  and' 
alimony;  or 

(iii)  Adjusted  gross  income  as  defined 
for  purposes  of  reporting  under  IRS 
Form  1040  for  individual  Federal 
income  tax  purposes. 

(2)  Tlie  annual  income  of  the  family 
or  household,  as  applicable,  should  be 
projected  based  on  the  prevailing  rate  of 
income  of  each  person  at  the  time 
assistance  is  provided  for  the 
individual,  family  or  household,  and 
shall  include  income  from  all  family  or 
household  members.  Income  or  asset 
enhancement  derived  from  the  CDBG- 
assisted  activity  shall  not  be  considered 
in  calculating  income.  Grantees  may 
select  any  of  the  three  listed  definitions 
for  each  activity,  except  that  integrally 
related  activities  of  the  same  type  and 
having  the  same  qualifications  as  those 
set  forth  in  §  570.208(a),  shall  use  the 
same  definition  of  annual  income.  The 
option  to  choose  a  definition  does  not 
apply  to  activities  that  qualify  under 
§  576.208(a)(1)  except  when  the 
recipient  carries  out  a  survey.  Activities 


qualifying  under  §  570.208(a)(1) 
generally  must  use  the  area  income  data 
supplied  to  recipients  by  HUD. 

Low  and  moderate  income  household 
or  low-income  household  means  a 
household  having  an  income  equal  to  or 
less  than  the  Section  8  low  income 
limits  established  by  HUD. 

Low  and  moderate  income  person  or 
low-income  person  means  a  member  of 
a  family  which  has  an  incomeequal  to 
or  less  than  the  Section  8  low  income 
limits  established  by  HUD.  Unrelated 
individuals  will  be  considered  as  one 
person  families  for  this  purpose. 

Low-income  household,  means  a  * 
household  having  an  income  equal  to  or 
less  than  the  Section  8  very  low  income 
limits  established  by  HUD. 

Low-income  person  means  a  member 
of  a  family  which  has  an  income  equal 
to  or  less  than  the  Section  8  very  low 
income  limits  established  by  HUD. 
Unrelated  individuals  shall  be 
considered  as  one-person  families  for 
this  purpose. 

•  •        •        •        * 

Moderate  income  household  means  a 
household  having  an  income  equal  to  or 
less  than  the  Section  8  low  income  limit 
and  greater  than  the  Section  8  very  low 
income  limit,  established  by  HUD. 

Moderate  income  person  means  a 
member  of  a  family  which  has  an 
income  equal  to  Or  less  than  the  Section 
8  low  income  limit  and  greater  than  the 
Section  8  very  low  income  limit, 
established  by  HUD.  Unrelated 
individuals  shall  be  considered  ae  one- 
person  families  for  this  purpose. 

•  •        •        *        • 

3.  In  §  570.200,  paragraph  (g)  would 
be  revised  to  read  as  follows: 

§  570.200    General  policies. 

•  •        *        •        • 

{g)  Limitation  on  planning  and 
administrative  costs.  No  more  than  20 
percent  of  the  sum  of  any  grant,  plus 
program  income,  shall  be  expended  for 
planning  and  program  administrative 
costs,  as  defined  in  §§  570.205  and 
507.206,  respectively.  Recipients  of 
entitlement  grants  under  subpart  D  shall 
conform  with  this  requirement  by 
limiting  expenditures  for  planning  and 
administration  during  a  program  year  to 
an  amount  that  does  not  exceed  2b 
percent  of  the  sum  of  its  entitlement 
grant  made  for  that  program  year  (if  any) 
plus  the  program  income  received 
during  that  program  year. 

•  *        *        •        *  ^ 

4.  In  §  570.201,  paragraph  (e) 
introductory  text  would  be  revised  to 
read  as  follows: 
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§570.201    Basic  eligible  activities. 

•         *.        •         *         » 

(e)  Public  services.  Provision  of  public 
services  (including  labor,  supplies,  and 
materials)  that  are  directed  toward 
improving  the  community's  public 
services  and  facilities,  including  but  not 
limited  to  those  concerned  with 
employment,  crime  prevention,  child 
care,  health,  drug  abuse,  education,  fair 
housing  coimseling,  energy 
conservation,  welfare  (but  excluding  the 
provision  of  income  payments 
identified  under  §  570.207(b)(4)), 
homebuyer  downpayment  assistance,  or 
recreational  needs.  In  order  to  be 
eligible  for  CDBG  assistance,  a  public 
service  must  meet  each  of  the  following 
I  criteria: 

5.  In  §  570.207,  paragraph  (b)(4) 
would  be  revised  to  read  as  follows: 

§  570.207    Ineligible  activities. 

•         ♦        *         »      "  « 

(b)  *  *  • 

(4)  Income  payments.  The  general  rule 
is  that  CDBG  funds  may  not  be  used  for 
income  payments.  For  purposes  of  the 
CDBG  program,  income  payments 
means  a  series  of  subsistence-type  grant 
payments  made  to  an  individual  or 
family  for  items  such  as  food,  clothing, 
housing  (rent  or  mortgage),  day  care  or 
utilities,  but  excludes  one-time 
emergency  payments  made  to  the 
provider  of  such  items  or  services  on 
behalf  of  an  individual  or  family. 

6.  Section  570.301  would  be  amended 
by  revising  the  section  heading  and 
paragraph  (c)  to  read  as  follows: 

§  570.301    Presubmission  and  citizen 
participation  requirements. 

•        *        •        •        * 

(c)  Develop  a  statement  of  community 
development  objectives  and  projected 
use  of  funds  annually.  The  principal 
purpose  of  the  statement  is  for  the 
grantee  to  describe  to  HUD  and  its 
citizens  how  it  plans  to  use  CDBG 
funds.  When  completed  and  submitted 
to  HUD,  it  is  known  as  the  final 
statement.  The  grantee  must  amend  its 
final  statement  whenever  it  decides  not 
to  carry  out  an  activity  described  in  the 
final  statement,  to  carry  out  an  activity 
not  ah-eady  included  in  the  final 
statement,  or  to  change  substantially  the 
purpose,  scope,  location,  or 
•  beneficiaries  of  an  activity  described  in 
the  statement.  The  statement  and  any 
amendments  must  be  prepared  in 
accordance  with  the  following: 

(1)  Sources  and  uses.  All  available 
CDBG  funds  must  be  identified  and 
accounted  for  in  the  statement  bv 
clearly  identifying  the  source  and 
planned  use  of  all  CDBG  funds  that  the 


grantee  expects  to  receive  during  the 
upcoming  program  year,  plus  any  CDBG 
funds  received  in  the  current  program 
year  that  are  not  included  in  the  current 
year's  final  statement. 

(i)  The  sources  of  CDBG  hinds  to  be 
included  in  the  statement  are: 

(A)  The  annual  grant  to  be  received 
for  that  grant  year; 

(B)  Program  income  expected  to  be 
received  during  that  program  year; 

(C)  Program  income  received  during 
the  preceding  program  year  that  has  not 
been  included  in  a  final  statement; 

(D)  Program  income  expected  to  be 
received  during  the  program  year  and  in 
future  program  years  from  fioat-hinded 
activities  described  in  the  final 
statement  (the  amount  of  such  income 
and  the  year(s)  in  which  it  is  expected 
to  be  received  must  be  identified  and 
the  grantee  must  also  explain  how  it 
will  respond  to  any  delays  in  the  receipt 
of  such  future  year  income  (as  required 
in  paragraph  (c)(4)  of  this  section); 

(E)  Program  income  expected  to  be 
received  during  that  program  vear  from 
a  float-funded  activity  that  was 
described  in  an  identified  preceding 
final  statement; 

(F)  Surplus  funds  from  any  urban 
renewal  settlement  for  community 
development  and  housing  activities;  and 

(G)  Any  grant  funds  returned  to  the 
line  of  credit,  the  planned  use  of  which 
has  not  been  included  in  a  final 
statement. 

(ii)  The  use  of  all  such  CDBG  funds 
must  be  identified  for  specific  activities 
and  allowable  contingencies,  as 
described  in  paragraph  (c)(2). 

(2)  Content.  The  statement  must  Be 
submitted  in  the  manner  prescribed  by 
HUD  and  must,  at  minimum,  describe: 

(i)  The  community  development 
objectives  the  grantee  proposes  to 
pursue: 

(ii)  The  community  development 
activities  the  grantee  proposes  to  carry 
out  with  anticipated  CDBG  funds  to 
address  its  community  develop.Tient 
objectives. 

(A)  The  statement  must  show  how  all 
of  the  funds  expected  tc  be  available 
during  the  program  year  are  expected  to 
be  used.  This  means  that  all  of  the  funds 
identified  under  the  sources  section 
must  be  programmed  for  use  in  specific 
activities,  except  for  any  program 
income  identified  in  the  statement  as 
stemming  from  a  float-funded  activity 
identified  in  a  final  statement  from  a' 
preceding  program  year,  and  except  that 
an  amount  not  to  exceed  ten  percent  of 
such  total  available  funds  may  be 
identified  for  the  contingency  of  cost 
overruns  in  any  of  the  activities 
contained  in  the  statement. 


(B)  An  activity  may  not  be  included 
in  a  final  statement,  whether  originally 
or  by  amendment,  unless  the  activity  ' 
was  previously  described  in  the 
proposed  statement,  or  a  proposed 
amendment  to  the  final  statement,  and 
has  been  properly  subject  to  citizen 
participation  under  paragraph  (c)(34  of 
this  section.  Neither  may  an  activity  be 
included  in  a  form  that  has  been 
substantially  modified  from  the  form  in 
which  it  was  made  known  to  citizens 
pursuant  to  paragraph  (c)(3).  This  means 
that,  although  the  grantee  has  the  final 
say  as  to  which  activities  are  selected 
for  funding,  it  cannot  elect  to  include  a 
new  or  substantially  modified  activity 
that  has  not  been  subject  to  or  derived 
from  the  process  of  citizen  review. 

(iii)  Each  activity  must  be  described 
in  sufficient  detail,  including  the 
specific  regulatory  provisions  under 
which  it  is  ehgible  and  is  expected  to 
meet  a  national  objective,  the  amount  of 
funds  expected  to  be  used,  the  location 
of  the  activity,  the  amount  of  program 
income  expected  to  be  generated,  and 
when  such  income  is  expected  to  be 
available  for  use.  The  description  must 
be  in  sufficient  detail  to  permit  a  clear 
understanding  of  the  nature  of  the 
activity  and  to  allow  citizens  to 
determine  the  degree  to  which  thev  may 
be  affected.  For  activities  for  which  the" 
grantee  has  not  yet  decided  on  a  specific 
location,  such  as  when  the  grantee  is 
allocating  an  amount  of  funds  to  be  used 
for  making  loans  or  grants  to  businesses 
or  for  residential  rehabilitation,  the 
description  shall  identify  who  may 
apply  for  the  assistance.'the  process  bv 
which  the  grantee  expects  to  select  who 
will  receive  the  assistance  (including 
selection  criteria)  and  how  much  and 
under  what  terms  the  assistance  will  be 
provided.  The  statement  may  include  an 
"urgent  needs"  activity  (one" that  is  not 
expected  to  qualify  under  §  570.208  (a) 
or  (b))  only  if  the  grantee  identifies  the 
activity  in  the  statement  and  certifies 
that  the  activity  is  designed  to  mcnt 
other  community  development  needs 
having  a  particular  urgency  because 
existing  conditions  pose  a  serious  ami 
immediate  threat  to  the  health  or 
welfaire  of  the  community  and  other 
financial  resources  are  not  available. 

(iv)  The  statement  must  also  describe 
where  citizens  may  obtain  additional 
information  about  activities  described  in 
the  statement. 

(v)  Float-funded  activities,  described 
'"  P^^^^ph  (c)(4)  of  this  section,  must 
be  specifically  identified  as  such  in  the 
st^'^iem. 

(f^itizen  participation,  (i) 
Statement.  The  grantee  must  prepare  a 
statement  identifying  in  the  detail 
prescribed  in  paragraph  (c)(2)  the 
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dctivities  it  proposes  to  carry  out.  and 
must  publish  the  statement  commtmit)  - 
wide  to  afford  aSected  citizens  an 
opportunity  to  examine  the  statement 
and  to  pcoride  conrunents  on  it. 
Publishing  the  proposed  statement  in  a 
newspsper  of  general  ciroilatioo  Miill  bf 
considered  to  constitute  community- 
wide  publication.  Simply  publishing  a 
notice  that  the  statement  is  available  in 
public  libraries  is  not  adequate  for  this 
purpose,  unless  such  publication  is 
accompanied  by  a  broad  distribution  of 
the  statement  among  neighborhood  or 
similar  citisn  groups  representing 
V  irtually  all  areas  of  the  community 
whose  residents  are  predominantly  low 
and  moderate  income  or  that  are 
blighted.  After  comment  on  the 
proposed  statement  has  been  received, 
the  grantee  must  consider  the  comments 
and  make  such  modifications  to  the 
proposed  statement  as  the  grantee 
considers  appropriate.  Upon 
completion,  the  grantee  must  make  the 
final  statement  available  to  the  public, 
(ii)  Amendment.  Before  amending  a 
n  nal  statement,  the  grantee  must 
provide  for  citizen  participation 
conoeniing  proposed  amendments.  The 
grantee  must  provide  citizens  a 
reasonable  amount  of  time  to  consider  a 
proposed  amendment  and  shall 
consider  any  citizens'  comments  and 
may  make  »ich  modifications  to  the 
proposed  amendment  as  the  grantee 
considers  appropriate.  Upon 
completion,  the  grantee  must  make  the 
anriendmeal  available  to  the  pubbc  and 
must  submit  to  HUD  a  description  of 
changes  adopted.  The  grantee  n?ay 
submit  a  copy  of  each  statement 
dT.end.Tient  to  HUD  as  it  occurs,  or  ihe 
grantee  may  simply  notify  HUD  in 
i^-raifig  that  the  amendment  has  been 
made  ditd.  at  the  end  of  the  program 
t,  -jar.  submi?  copies  of  all  arr,enci;T.ents 
;nade  during  lh°  year.  Letters  notifying 
HUO  of  amendments  and  those 
iraasmiHing  copies  of  araend-Tients 
{nu5<  be  Signed  by  the  official 
representative  of  the  grant'*  authohzed 
fu  take  sMch  action. 

(4)  Float-funded  activities  end 
zuara"'tf^s  A  recipient  may  ust' 
undisbursed  funds  in  the  line  of  credit 
a.-'.d  us  CDBG  program  account  that  art- 
budgeted  in  statements  for  one  or  more 
other  activities  that  do  not  need  the 
funds  immediately,  subject  to  the 
limitations  described  in  paragraph 
(cM'*)  Such  fuiuls  shall  be  referred  to  as 
the    float"  for  purposes  of  this  section 
Each  activity  carried  out  using  the  float 
must  meet  all  of  the  same  requirements 
that  apply  to CDBG-assisted  activities 
generally,  and  must  be  expected  to 
produce  program  income  in  an  amount 
dt  least  equal  to  the  amount  of  the  PiOal 


so  usei  Whenever  the  recipient 
proposes  to  fund  an  activity  with  the 
float,  it  must  include  the  activity  in  its 
statement  or  amend  the  final  statement 
for  the  current  program  year.  For 
purposes  of  this  section,  an  activity  that 
uses  such  funds  will  be  called  a  "float- 
funded  activity  "  Each  float-funded 
activity  must  be  individually  listed  and 
described  as  such  in  the  statement. 

(i)  The  fixpeaed  duration  between 
obligation  of  assistance  for  a  float- 
funded  activity  and  receipt  of  program 
income  in  an  amount  at  least  equal  to 
the  ful!  amount  drawn  from  the  float  to 
fund  the  activity  may  not  exceed  2.5 
years.  A  loan  for  a  longer  term  may  not 
be  landed  from  the  float,  but  may  be 
included  in  a  statement  if  it  is  funded 
from  CDBG  fimds  other  than  the  float 
(eg.  grant  funds,  or  proceeds  from  an 
approved  Section  108  Loan  guarantee). 

(ii)  lJnl;k.»  'ther  projected  program 
income,  the  full  amount  of  income 
expected  to  be  generated  by  a  float- 
funded  activity  must  be  shown  in  the 
sources  section  of  the  statement 
containing  the  activity  whether  or  not 
some  or  ai!  of  the  income  is  expected  to 
be  reoBived  in  a  future  program  year.  To 
justify  the  inclusion  of  activities  that 
excped  th«  sources  of  funds  shown  in 
the  statement  as  expected  to  be  received 
in  the  program  year  covered  by  the 
statement,  and  to  assure  that  citizens 
can  clearly  understand  the  risks 
inherent  in  undertaking  such  a  float- 
fundad  activity,  the  recipient  must 
specify  in  the  sources  section  of  the 
statement  the  tctal  amount  of  program 
incorne  exoected  to  be  received  and  the 
monthisi  and  yeart's)  that  it  expects  the 
float-funded  activity  to  generate  each 
portion  of  S'jch  program  income. 

(ill)  To  he;p  citizens  assess  the  degree 
of  risk  to  activities  they  support  in  case 
the  noat-fijnded  activity  fails  to  generate 
progiB^i  incon^.e  (S  scheduled,  the 
rec-.plent  mu>t  also  clearly  declare  its 
corr.:ritrrien*  ta  undertake  one  of  the 
fol!uVi.'ing  oytior.s  in  the  staternent  that 
idenSfics  the  f.oat-funded  activity.  The 
recip^en'  msv  corr.rr.it  either  to: 

(.•\|  .'\.n^end  or  delete  activities  in  an 
amount  equii  to  any  dafaull  or  failure 
to  produce  saificier.t  l,^come  in  a  t',rr.ely 
nianaer  If  the  grantee  rs-ikes  this 
choiCe,  It  mu;>t  iociude  a  description  of 
the  prccess  it  wiU  use  to  select  the 
activi'ies  to  be  amended  or  deleted,  how 
it  will  involve  citizens  in  that  process, 
ar.d  ii  must  amend  the  applicable 
stat««nent{s}  showing  those  amendments 
or  deletions  proinptiy  upon  determining 
that  the  float-funded  activity  will  not 
generate  sufficient  or  timely  program 
incomei  or 

(B)  Obtain  an  irrevocable  line  of  credit 
from  a  commercial  lender  for  the  full 


amount  of  the  fkMt-funded  activity  and 

describe  the  lender  and  terms  of  such 
line  of  credit  in  the  statemeat  that 
identifies  the  float-funded  »±irity.  To 
qualify  for  this  purpose,  sudi  Line  of 
credit  must  be  unconditionally  available 
to  the  recipient  in  the  amount  of  any 
shortfall  within  30  days  of  the  date  that 
the  float- funded  activity  fails  to  generate 
the  projected  amount  of  program 
income  on  schedule;  or 

(C)  Transfer  general  local  government 
funds  in  the  full  amount  of  any  default   , 
cr  shortfall  to  the  CDBG  line  of  credit 
within  30  days  of  the  float-funded 
activity's  failure  to  generate  the 
projected  amount  of  the  program 
income  on  schedule. 

(iv)  When  preparing-a  statement  for  a 
year  in  which  program  inconw  is 
expected  to  be  received  frcMn  a  float- 
funded  activity  and  such  program 
income  has  been  shown  in  a  prior 
statement,  the  sources  section  of  the 
current  statement  shall  identify  the 
expected  income  and  explain  that  the 
planned  use  of  the  income  has  already 
been  described  in  prior  statements,  and 
shall  identify  the  statements  in  which 
such  description  may  be  found. 
«         •        »         •         • 

7  Section  570  304  would  be  amended 
by  adding  a  new  paragraph  (a)(4)  to  read 

as  follows: 

§  570.304    Making  o)  grants. 

(a)'   '   * 

(4)  GPR  submissions.  AH  previously 
due  GPRs  that  have  not  been  submitted 
to  HUD  in  the  prescribed  nanner  ars 
prope."ly  submitted. 
*         •         •         «         • 

8.  A  .-^ew  §  5 '0  109  would  be  added 


to  read  as  follows 

5  570.309    Bestrictwri  on  Socaeoo  of 
activities. 

CDBG  funds  m?.y  assist  an  activity 
outside  the  jurisdiction  of  the  grantee 
only  if  the  grantee  detenr.ines  that  the 
principal  benefit  of  such  an  activily-wiU. 
be  for  residents  within  the  jurisdiction 
of  the  grantee  The  grantee  shall 
document  the  basis  for  any  s'Jch 
dt:!erm;nation 

9  Section  570  500  would  be  amended 
bv  removing  and  reserving  paragraphs 
(d.'.l  KViii)  and  (b),  and  by  revising 
paragraphs  (a)\2)  and  (a)(3).  to  read  as 

toUov.'S: 

§570.500    Oefanitions, 

«  »  *  «  « 

(a)*    •    • 

(2)  Program  income  does  not  include 
ir.come  earned  (except  for  interest 
described  in  §  570.513)  on  grant 
advances  from  the  U.S.  Tr^suiy.  The 
following  items  of  income  earned  on 
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grant  advances  must  be  remitted  to  HUD 
for  transmittal  to  the  U.S.  Treasurv  and 
will  not  be  reallocated  under  section 
106(c)  or  (d)  of  the  Act 

(i)  Interest  earned  from  the  investment 
of  the  initial  proceeds  of  a  grant  advance 
by  the  U.S.  Treasury; 

(ii)  bicome  (e.g.,  interest)  earT-,pd  up. 
loans  or  other  forms  of  assistance 
provided  with  CDBG  funds  that  are  used 
for  activities  determined  by  HIT)  either 
to  be  ineligible  or  to  fail  to  meet  a 
national  objective  in  accordance  with 
the  requirements  of  subpart  C  of  this 
part,  or  that  fail  substantially  to  meet 
any  other  requirement  of  this  part;  and 

(iii)  Interest  earned  on  the  investment 
of  amounts  reimbursed  to  the  CDBG 
program  account  pursuant  to 
§  570.910{b)(5}  prior  to  the  use  of  the 
reimbursed  funds  for  eligible  purposes. 

(3)  Examples  of  other  receipts  tnat  are 
not  considered  program  income  are 
proceeds  from  fund  raising  activities 
carried  out  by  subrecipients  receiving 
CDBG  assistance;  funds  collected 
through  special  assessments  used  ;o 
recover  the  non-CDBG  portion  of  a 
public  improvement;  and  proceeds  from 
the  disposition  of  real  property  acquired 
or  improved  with  GX)BG  funds  when  the 
disposition  occurs  after  the  applicable 
time  period  specified  in  §  570.503[b)(8) 
of  this  pari  for  subrecipient-controlled 
property,  or  in  §  570.505  of  this  part  for 
recipient-controlled  propertv. 
•        •         •         *        . 

10.  In  §570.502,  paragraph  (a)(5) 
would  be  revised  to  read  as  follows: 

§570.502    Applicability  01  unfform 
administrative  requirements. 

(a)  •   •   * 

(5)  Section  85.21  of  this  title. 
"Payment,"  except  for  §85.21(fl(:)  of 
this  title  and  as  modified  by  §  570  513: 
«        »        »        •        • 

11.  In  §570.503,  paragraph  fbj(3} 
would  be  revised  to  read  as  follows: 

§  570.503    Agreements  with  subrecipients. 


(b)  *   •   * 

(3)  Program  income.  The  agreement 
shall  include  the  program  income 
requirements  set  forth  in  §  570.504(c). 
The  agreement  shall  also  specify  the 
subrecipient's  estimated  annual 
expenditure  of  CDBG  funds  and  that  any 
program  income  held  by  the 
subrecipient  that  is  in  excess  of  one- 
twelfth  of  that  estimate  be  remitted  to 
the  recipient. 
»        •        *        *        « 

12.  In  §  570.504,  paragraph  (b)(2) 
would  be  revised  to  read  as  follows: 


§  570.504    Program  income. 

•  »        »        »        » 

(b)*  •  • 

(2)  If  the  recipient  chooses  to  retain 
program  income,  that  program  income 
shall  be  disposed  of  as  follows: 

(i)  Program  income  in  excess  of  one- 
twelfth  of  the  most  recent  grant  made 
pursuant  to  §  570.304  shall  be  remitted 
to  HUD  to  be  restored  to  the  recipie.-:;  s 
line  of  credit; 

(ii)  Substantially  all  other  program 
income  shall  be  disbursed  (o:  ehgihie 
activities  before  additional  cash 
withdl•a^vaiS  are  made  frcn  the  U  S. 
Treasury. 

•  »        »        *        • 

13.  In  §  570.900.  paragraph  rt),;3j 
would  be  revised  to  read  as  follov.s: 

§570.900    General. 

•  *         •         •         , 

(b)*   •   • 

(3)  In  conducting  perfo.Tnance 
reviews,  HUD  will  rely  primarily  en 
information  obtained  from  the 
recipient's  performance  report,  rcccrds 
maintained,  findings  from  on-s;'p 
monitoring,  audit  reports,  and  the  status 
of  the  line  of  credit.  Where  applicable, 
the  Department  may  also  consider 
relevant  information  pertaining  to  a 
recipient's  performance  gained  from 
other  sources,  including  litigation, 
citizen  comments  and  other  information 
provided  by  the  recipient.  A  recipient's 
failure  to  maintain  records  in  the 
prescribed  manner  may  result  in  a 
finding  that  the  recipient  has  failed  to 
meet  the  applicable  requirement  to 
which  the  record  pertains.  A  recipients 
failure  to  submit  a  performance  report 
in  the  prescribed  manner  may  result  in 

a  finding  that  the  recipient  has 
substantially  failed  to  meet  the 
requirements  of  the  program. 
*        »         »        •         » 

14.  Section  570.903  would  be  re\  ised 
to  read  as  follows;  s 

§  570.903    Review  to  determine  If  the 
recipient  is  meeting  its  CHAS  /. 

responsibilities.  Z' 

(a)  Review  timing  end  pcrpcse.  HUD 
will  review  an  entitlement  grant 
recipient's  CHAS  performance  prior  to 
acceptance  of  a  grant  recipient  s  annuel 
certification  under  §  570  303(1)  to 
determine  whether  the  recipient 
followed  its  HLTD-approved  CH.^S  for 
Ihe  most  recently  completed  fiscal  year, 
and  that  any  housing  activities  assisted 
with  CDBG  funds  during  that  period 
were  consistent  with  that  CHAS. 

(b)  Following  a  CHAS.  The  recipient 
has  taken  all  of  the  planned  actions,  and 


has  met  the  goals  described  in  its  annua) 
plan.  This  includes,  but  is  not  limited 

to: 

(1)  Pursuing  all  resources  identified  i.-. 
its  investment  plan  which  the  grantee 
indicated  it  would  pursue; 

(2)  Providing  certifications  of 
consistency,  when  requested  to  do  so  I: 
applicants  for  HUD  programs  for  which 
the  ^'•anlee  indicated  in  its  investment 
plan  that  it  would  support  application 
by  other  entities,  in  a  fair  and  impartial 
manner:  and 

(3)  Not  hindering  implementation  of 
the  CHAS  by  action  or  wilful  inaction 

(c)  Disapproval.  If  HUD  determines 
that  an  entitlement  grant  recipient  has 
not  met  the  criteria  outhned  in 
paragraph  (b)  of  this  section,  the 
recipient  will  be  notified  and  provided 
up  to  45  days  to  demonstrate  to  the 
satisfaaion  of  the  Secretary  that  it  hc« 
followed  its  CHAS,  considering  all 
relevant  circumstances  and  the 
recipient  s  actions  and  lack  of  actio.ns 
affecting  the  provision  of  housing 
covered  by  the  CHAS  within  its  " 
jurisdiction.  Failure  to  so  demonstrate 
in  a  timely  manner  will  be  cause  fcr 
HUD  to  find  that  the  recipient  has  failed 
to  meet  its  certification.  A  complete  and 
specific  response  by  the  recipient 
should  describe: 

(1)  Any  factors  beyond  the  cont.-ci  rf 
the  recipient  that  prevented  it  from 
following  its  CHAS  and  any  actions  the 
recipient  plans  to  take  to  alleviate  such 
factors;  and 

(2)  Actions  taken  by  the  recipient,  if 
any.  beyond  those  described  in  the 
CHAS  performance  report  to  facilitate 
following  the  CHAS.  including  the 
effects  of  such  actions. 

15.  Section  570.910  would  be 
amended  by  adding  a  new  paragraph 
rb)(9)  to  read  as  follows: 

§  570.91 0    Corrective  and  remedial  acfcons. 
•         »         «         •         • 

(b)*   *   • 

(9)  In  the  case  of  an  entitlem.er^t   • 
recipient  which  has  failed  to  submit  a 
previously  due  performance  report  in 
the  prescribed  manner,  delav  making 
the  grant  until  any  outstanding 
performance  report  has  been  proprriv 
submitted  to  HUD. 

Dated  Juiy  :9.  1994. 
Andrew  Cuomo, 

Assistant  Secretoryfor  Community  Planning 
end  Develcpment. 

[FR  Doc.  94-19228  Filed  8-9-94;  8.45  ami 
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DEPARTMEffT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  903 
RIN 1029-AB  81 

Surface  Mining  and  Reclamation 
Operations  Under  a  Federal  Program 
for  Arizona 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  Department  of  the  Interior  (DO!) 
proposes  a  Federal  program  to  regulate 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands  in  the 
State  of  Arizona.  This  includes  surface 
effects  of  underground  coal  mining. 
This  proposed  program  is  necessary  in 
order  to  regulate  surface  coal  mining 
activities  that  may  be  taken  in  Arizona 
under  applicable  provisions  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  and 
under  regulations  found  in  30  CFR  Part 
736,  in  the  absence  of  a  State  program. 
DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  4:00  p.m.  local  time 
on  October  11, 1994 

Public  bearings:  Upon  request.  OSM 
will  hold  a  public  hearing  on  the 
proposed  rule  in  Phoenix,  Arizona  on 
September  26, 1994  at  9:30  a.m.  local 
time.  OSM  will  accept  requests  for 
public  hearings  until  4:00  p.m.  local 
time  on  September  9, 1994.  Individuals 
wishing  to  attend  but  not  testify  at  any 
hearing  should  contact  a  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT  beforehand  to 
verify'  that  the  hearing  will  be  held. 
ADDRESSES:  Written  comments:  Mail  or 
hand-dehver  to:  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
505  Marquette  Avenue  NW,  Suite  1200. 
Albuquerque,  New  Mexico,  87102.  ^ 

Public  bearings:  The  addresses  anC 
times  for  any  hearings  which  may  be 
scheduled  will  be  announced  prior  to 
the  hearings. 

Requests  for  public  bearings:  Submit 
requests  orally  or  in  writing  to  a  person 
and  address  specified  under  FOR 

FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
505  Marquette  Avenue  NW,  Suite  1200. 
Albuquerque,  New  Mexico  87102; 
Telephone  (505)  766-1486;  or  Nancv 


Broderick,  Branch  of  Federal  and  Indian 
Programs,  Division  of  Regulatory 
Programs,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue  NW,  Washington, 
DC  20240;  Telephone  (202)  208-2564. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures. 

II.  Background. 

HI.  DiscuBsion  of  Proposed  Rule. 
IV.  Procedural  Matters. 

I.  Public  Conunent  Procedures 

Availability  of  Copies 

Copies  of  the  proposed  Arizona 
Federal  regulatory  program  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
inspection  and  may  be  obtained  at  the 
OSM  office  listed  above  under 
ADDRESSES  Monday  through  Friday. , 
9:00  am  to  4:00  pm  local  time. 
e.xcluding  holidays. 

Written  Comments 

Written  comments  on  the  proposed 
rules  should  be  specific,  pertain  to 
issues  pertinent  to  the  proposed  rules. 
and  explain  the  reason  for  any 
recommendation.  Where  possible, 
commenters  should  submit  three  copies 
of  their  comments  (see  ADDRESSES). 
Commeots  received  after  the  time 
indicated  under  DATES  or  delivered  to 
addresses  other  than  Albuquerque,  New 
Mexico  will  not  necessarily  be 
considered  or  included  iij^e 
Administrative  Record-for  the  final  rule. 

Public  Hearing        /^ 

OSM  will  hold  public  hearings  on  the 
proposed  rule  on  request  only.  The 
time,  date,  and  address  scheduled  for 
the  hearing  in  Phoenix,  Arizona,  is 
specified  previously  in  this  notice  (see 
DATES  and  ADDRESSES). 

Any  person  interested  in  participating 
at  the  hearing  should  inform  Mr.  Ehmett 
or  Ms.  Eboderick  (see  FOR  FURTHER 
INFORMATION  CONTACT)  either  orally  or  in 
wTiting  by  4:00  p.m.  local  time 
September  9, 1994.  If  no  one  has 
contacted  Mr.  Ehmett  or  Ms.  Broderick 
to  express  an  interest  in  participating  in 
a  hearing  by  that  date,  the  hearing  will 
not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
^  Administrative  Record. 

If  a  hearing  is  held,  it  will  be 
transcribed  and  will  continue  until  all 
persons  in  attendance  wishing  to  testify 
have  been  heard.  To  assist  the 
transcriber  and  ensure  an  accurate 
record,  OSM  requests  that  persons  who 
testify  at  a  hearing  give  the  transcriber 
a  copy  of  their  testimony.  To  assist  OSM 


in  preparing  appropriate  questions, 
OSM  also  requests  that  persons  who 
plan  to  testify  submit  an  advance  copy 
of  their  testimony  to  OSM,  at  least  two 
working  days  prior  to  the  hearing.  The 
testimony  should  be  submitted  to  the 
address  previously  specified  for  the 
submission  of  written  comments  (see 
ADDRESSES).  Any  disabled  individual 
who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  shoidd  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  Background  « 

Under  §  504(a)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMRCA),  30  U.S.C.  1201  et  seq.,  the 
Secretary  of  the  Interior  (the  Secretarv) 
is  required  to  promulgate  a  Federal 
program  for  a  State  for,  among  other 
reasons,  the  failure  of  the  State  to 
submit  a  proposed  State  program  to  the 
Secretary.  Upon  promulgation  of  a 
Federal  regulatory  program,  the 
Secretary  becomes  the  regulatory 
authority. 

Once  a  decision  is  made  that  a 
Federal  regulatory  program  is  necessarv 
for  a  State,  the  Secretary  must  make 
several  determinations  before 
promulgating  a  program.  Section  504{aj 
of  SMCRA  requires  that  the  Secretary 
take  into  consideration  the  nature  of  the 
State's  terrain,  climate,  biological, 
chemical,  and  other  relevant  physical 
conditions.  This  requirement  is  also  set 
forth  in  the  regulations  for  the 
promulgation  of  Federal  programs  at  30 
CFR  Part  736.  Section  505(b)  of  SMCRA 
and  30  CFR  736.22(a)(1)  also  provide 
that  if  a  State  has  more  stringent  land 
use  and  eoviroiunental  protection  laws 
or  regulations,  they  shall  not  be 
construed  to  be  inconsistent  with 
SMCRA  or  the  Secretary's  regulations.  If 
the  State's  laws  or  regulations  establish 
more  stringent  standards  than  those  of 
SMCRA  or  the  Secretary's  regulations, 
or  if  the  State  regulates  any  aspect  of  the 
envirormient  which  neither  SMCRA  nor 
the  Secretary's  regulations  protect,  the 
Secretary  would  then  specifically 
preserve  those  State  standards  in  the 
Federal  program.  Thus  the  Secretary 
believes  that  the  requirements  of 
§  505(b)  of  SMCRA  can  best  be  met  by 
identifying  any  State  laws  and 
regulations  which  impose  equivalent  or 
more  stringent  environmental  controls 
and  by  listing  them  in  §  903.70G(e)  of 
the  Federal  program. 

Also,  in  promulgating  a  program  for  a 
State,  Section  504(g)  of  SMCRA 
specifies  that  any  State  statutes  or 
regulations  which  regulate  surface 
mining  and  reclamation  operations 
subject  to  SMCRA  will  be  superseded 
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9nd  preempted  by  the  Federal  program 
f  J  ihe  extent  that  they  intetfeie  with  the 
'chievement  of  the  purposes  and 
requirements  of  SMOIA  and  the  Federal 
progjram.  This  provision  is  reinforced  by 
^  '505(a)  of  SMCfl.'V.  which  states  that 
oniy  those  State  laws  and  regulations 
that  ara  inconsistent  with  SMCRA  and 
ti:i  unplementing  regulations  shall  he 
5tap<?rs8ded  by  the  Federal  program. 
Thifcj,  State  statutes  and  ru'es  regulating 
the  same  activities  as  those  covered  by 
the  Federal  statute  and  rrjulatiGiis,  but 
(.'.  hich  do  not  provide  as  Fnuch 
protection  as  do  the  Federal  statute  ur.d 
r-,gu'ationsare  considervjd  to  inteifere 
with  the  achievement  of  the  purposes  cf 
SMCR<\  and  must  be  identified  and 
pr°erriOted. 

Finally,  according  to  §  504(h)  of 
SNfCRA,  a  Federal  prograjr.  inust 
include  a  process  for  coordinating  the 
r^vtevv  and  issuance  of  surface  mining 
permits  with  other  Federal  or  State 
permits  applicable  to  the  proposed 
operation.  The  Federal  statutes  with 
which  compliance  must  be  coordinated 
f.n  the  issuance  of  a  surface  mining 
permit  are  set  out  at  30  CFR  736.22(c: 
Slate  statutes  for  which  a  permit  is 
n?q:.!red  must  be  identified  in  ih? 
process  of  promulgating  a  Federal 
program,  and  the  Federal  program  must 
provide  far  coordination  with  the 
p--rm!t  review  and  issuance  procedures 
r?qu!.:cd  by  those  statutes. 

Fsdera!  programs  are  based  en  thf> 
SiZT-y'.STy's  permanent  program 
regi[a^ions.*30  CFR  Chapter  VH, 
Subchapte'rs  A,  F,  C,  K,  J.  K  L.  ard  Nt 
w  r.Ech  implement  five  ensent:.-.!  aspects 
:■(  the  surface  coal  mining  reguiatoiy 
progr^.m:  permitting,  perforrnance 
^'.aaards.  designation  of  L'-.r-  as 
uf;5.:it5b;9  for  .^.ining,  brv  Jir.^.  and 
inspection  and  enfcrcomf.nt.  Th..  se 
regula'ioR?  establish  procetluT'i  sr.d 
p'ffjrrnance  standards  u:.dcr  3MCR.-V 
lad  forsi  the  ber.chmarK  for  Jiiate  ur.  i 
F-:'aera!  regulatory  f  rrxra;;-.  j. 

The  permaiient  regularii  us  refer  tc  t.he 
r'?giua*ory  authority."  wh;t;h  ui  the 
-Seorrtiry  under  a  Fscera!  prrs^ra.-n.  The 
5.-  ^flary  has  de'cgae  ,J  „I!  ?f  h  3 
di  hr.r-.ty  under  SS'CRA  f._  .rio  .\.ssistant 
.5';--,-f?fjrv'— Land  r^nd  Mintrais 
Mir.agpment.  (Secretin,:'  CrA^rN.i. 
•Oil.  f,'ov  9.  l?'?.  an  J  Cicr  ^n.  3099. 
CV":  22.  1983).  With  If.vii;"  1.  except;:3:'.s, 
Jr.)?  .Assistant  Secrytar)-  Las  in  tu'-a 
re  je'egated  all  of  this  authority  under 
^3^^::FA  to  the  Orrs-jtor,  05M  (216 
Departmental  Mani^i  1.  NovcuiberQ. 
13'.':  Thus,  the  Directc!-  of  OSM  is  the 
afncial  directly  responsible  for  the 
..•nplementation  of  a  Federal  regulator, 
program. 

The  parts  of  the  permanent  regulatory 
n  rogram  tegulations  that  m  ust  be 


included  in  a  Federal  program  are  listed 
at  30  CFR  736.22tb).  They  include 
general  requirements  and  definitions 
(Parts  700  and  701).  the  exemption  for 
coal  extraction  incident  to  government- 
financed  highway  or  other  construction 
(Part  707),  the  designation  of  lands  as 
unsuitable  for  surface  mining  (Parts  761, 
762,  and  769),  permits  and  permit 
applications  (Subchapter  G).  small 
operator  assistance  (Subchapter  H). 
reclamation  bonding  (Subchapter  J), 
porfori-nance  standards  (Subchapter  K), 
i.-spection  and  enforcement  (Parts  842. 
843.  and  845).  and  blaster  training  and 
certification  (Subchapter  M). 

Federal  programs  are  promulgated  bv 
n.cans  of  cress-referencing  the 
perr.anent  program  rules  which  set  the 
substt.Rtive  standards.  Cross-referencing 
avoids  duplication  of  the  full  text  of  the' 
permanent  regulatory  program  rules  for 
each  Federal  program.  The  proposed 
Federal  regulatory  program  for  Arizona 
would  establish  30  CFR  Part  903. 
Sections  within  Part  903  would  cross- 
reference  the  counterpart  permanent 
program  rules.  For  example,  for  genera! 
requirements  for  permits  and  permit 
applications,  proposed  §903  773  of  the 
Arizona  Federal  regulatorv  program 
would  cross-reference  30  CFR  Part  773 
of  the  permanent  program  rules  bv 
stating  thai  30  CFR  Part  773  shallappiv 
to  any  person  who  makes  application 
for  a  permit  to  conduct  surface  coal 
mining  and  reclamation  operations 

For  each  particular  pemianent 
prcg.'-arr;  regulation  which  needs  to  be 
modified  for  use  in  3  Federal  crogram. 
an  additional  paragraph  or  paragraphs 
wculd  be  added  under  the  apr-npriatv-- 
sf^iion  to  :n..i-!.%-  that  particijar 
pf  r'CDner.t  r^uiitcry  pro^^rarr,  standard 
to  iiidke  it  applicable  to  the  Ff^r!«^ral 
program  Si.V-i  or  to  add  additions! 
veqi.uiv.-.^r.lz  or  itar.dards 

One  effec?  of  crocs-referrT.cir.g  in  a 
Ftderni  prcr-""-m  is  that  if  a  per:r.anen! 
progrdfii  ruie  is  revised,  the 
correspondlr.g  Federal  p'Oyrain  rale 
woi.Id  bj  ::  -i;!iriv  revised.  However, 
the  notice  rf  proposed  ru'H.-^.ak.r.s; 
wuuiyl  tnv:'    "omments  no?  onlv  on  thf> 
propG5t:d  fv  .?  Jeneraiiy.  but  also  on 
how  It  misht  .iffect  a  particular  .-edera! 
pro^ranj.  jtr^'-rain  changes  '■ipre  r.<^ded 
f(ir  3  Fedcr?.!  program,  then.  3  separate 
provision  wojid  be  added  to  the  Fede.-ai 
prognim  rriidafion  that  is  the 
coumerpar.  to  the  permanent  p.-ogram 
rule 

Sr-veral  prcvisionsol'he  perr..a;;ent 
program  rairs  are  already  applicable  to 
all  Federal  programs  because  thev  were 
promulgated  for  application  to  all 
regulatory  programs  and  therefore  need 
not  be  cros,s-referenced  here.  These 
provisions  are  30  CFR  Chapter  Vll. 


Subchapter  P— Protection  of  Employees; 
Part  706-Restrictions  on  Financial 
Interests  of  Federal  Employees;  Part 
769 — Petition  Process  for  Designation  of 
Federal  Lands  Unsuitable  for  Surface 
Coal  Mining;  Subchapter  D — Federal 
Lands  Program;  Part  955— Certification 
of  Blasters  in  Federal  Program  Stales 
and  on  Indian  lands 

On  October  6.  1982.  OSM  published 
in  the  Federal  Register  a  proposed 
Federal  program  to  regulate  c-oal 
exploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-lndian  lands  in  Arizona  (47  FR 
44194).  During  the  public  comment 
period.  OSM  was  informed  by  Arizona 
officials  that  all  known  coal  reserves  in 
Arizona  are  located  on  Indian  lands. 
Based  on  this  in^r;nation.  OSM 
determined  at  that  time  that  a  Federal 
program  for  Arizona  for  non-Federal 
and  non-Indian  lands  was  not 
necessary.  Therefore,  by  notiu^ 
published  in  the  Federal  Rp«i<>:er  on 
January  4,  1983.  OSM  withdrew  its 
proposal  for  3  Federal  program  (48  FR 
273). 

Subseque.'^tJy.  OSM  has  determined 
that  a  regulatory  program  in  Arizona  is 
needed  in  the  event  that  cosi 
e.xplora'ion  and  surface  coal  nuning  and 
reclamation  operafio.-is  should  occur  on 
non-Federal  and  non-Indian  lands  in 
Arizona  in  the  fu'ure.  The  State  of 
Arizona  ha>  elec'nl  not  to  purs;;e 
primacy  under. 3  S'aie  program  at  this 
time.  Consequcrt!'. .  r-irsuant  to  §  504;a) 
of  S.MCR.^.  OSM  -s  oV.ce  again 
prr.-pos.ng  a  Federal  program  ir.  Arizona 
t:-/  reculate  coal  exploration  and  sirfjce 
toa!  mining  and  rec;  iniation  ope.'-ations 
on  non-Ftderai  and  ncn-Ind;in  la.ids 

III.  Discussion  of  Proposed  Rule 

As  mer.iione.i  il.:y.-r-,  .vht'-n 
prcmulgatin?  2  Fei'^ri!  progr^.r.  fi-.-  3 
State,  thp  Sctr^'ar.  ss  reci.ired  b\' 
Section  504{a1  cf  SMCR.\  to  ta>;e  mm 
consK!erat;on  'Ke  r.afjre  of  »he  terrain. 
clima'e.  biclogicai.  cheniio!  and  other 
relevant  phvsical  rondif.cns  ofrf;;t 
Stat"  OSM  has  rev;-».ved  the  Arizona 
Ic.'.vs  and  reg'-dsticns  to  determine 
kvhether  thev  su?2est  th:t  special 
I,  revisions  ,T.ay  l>*  necessary  or 
appropriate  based  en  special  terrain  or 
ether  physical  conditions  m  the  State 

Review  of  State  Lau 

\"  con!iec?;'j"  w.'"-.  I's  ivt!j  proposal 
OS.M  review-ed  Arizona  State  s•a^Jtes  to 
determine  which  ones  provide 
rf-giilatory  requirenents  forcoa! 
exploration  and  surface  coal  min..ig  and 
reclamation  operations  as  defined  by 
SMCRA.  and  to  identifi,'  provisions  that 
might  be  either  more  stringent  than  or 
inconsistent  ivith  the  requirements  of 
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SMCRA.  The  more  stringent 
requirements,  whether  State  or  Federal, 
would  be  adopted  for  this  program  by 
listing  in  the  proposed  rules  the  Arizona 
State  statutes  that  set  different  controls 
and  for  which  compliance  is  required  in 
the  surface  coal  mining  and  reclamation 
operation.  Determining  whether  the 
State  statutes  are  more  stringent  than 
the  Federal  regulations  was  done  on  a 
case-by-case  basis.  Otation  in  the 
proposed  Federal  program  of  State 
statutes  with  which  compliance  is 
required  is  not  meant  as  an  adoption  of 
those  State  statutes  and  regulations  for 
purposes  of  enforcement  by  OSM. 
Citation  of  such  statutes  is  intended  as 
an  aid  to  persons  who  must  comply 
with  both  the  Federal  program 
requirements  and  State  statutes. 
However,  if  a  State  law  is  cited  below 
as  interfering  with  the  achievement  of 
the  purposes  of  SMCRA,  it  would  be 
superseded  to  the  extent  that  it  is  less 
stringent  than  the  Federal  program. 

In  accordance  with  30  CFR  Part  736, 
OSM  has  tentatively  identified  the 
following  statutes  and  regulations 
which,  in  certain  circiunstances,  impose 
stricter  environmental  controls  than  eu^ 
provided  for  under  SMCRA  or  the 
Federal  regulations.  Section  903.700(e) 
of  the  proposed  Federal  program  for 
Arizona  lists  the  Arizona  laws  which 
OSM  has  tentatively  identified  as  setting 
more  stringent  land  use  and 
environmental  controls  for  surface 
mining.  The  list  set  forth  below  is  based 
in  part  on  the  list  published  on  October 
6, 1982  (47  FR  44194),  and  may  need  to 
be  updated  in  a  final  rule  adopting  an 
Arizona  Federal  program.  Those  more 
stringent  Arizona  statutes  are  described 
and  summarized  as  follows: 

(1)  The  Arizona  Commission  of 
Agriculture  and  rforticulture  has 
authority  to  abate  public  nuisances 
including  noxious  weed  seeds.  Arizona 
Revised  Statutes  (A.R.S.)  Section  3-231 
to  Section  3-242.  Violation  of  this 
statute  is  a  misdemeanor. 

(2)  It  is  unlawful  to  injure  any  bird  or 
harass  any  bird  upon  its  nest  to  remove 
the  nests  or  eggs  of  any  bird  without 
prior  authorization  of  the  Arizona  Game 
and  Fish  Commission.  A.R.S.  Section 
17-236. 

(3)  A  bridge,  dam,  dike,  or  causeway 
may  not  be  constructed  over  or  in  a 
navigable  river  or  other  navigable  water 
without  the  authorization  of  the 
Governor.  A.R.S.  Section  18-301. 

(4)  The  Department  of  Mineral 
Resources  has  jurisdiction  over  the 
mining  of  minerals,  and  oil  and  gas 
under  Title  27  of  the  Arizona  Revised 
Statutes.  One  of  the  functions  of  that 
Department  is  the  prevention  and 
elimination  of  hazardous  dust 


conditions.  A.R.S.  Section  27-128. 
Violation  of  orders  of  state  mine 
inspectors  respecting  dust  prevention 
and  control  is  a  misdemeanor. 

(5)  Roads  leading  into  waste  dump 
areas  and  tailing  areas  from  inhabited  or 
public  areas  are  required  to  be  blocked 
off  and  warning  signs  posted  on  the 
perimetar  of  such  areas.  A.R.S.  Section 
27-317. 

(6)  The  primary  responsibility  for  the 
control  and  abatement  of  air  pollution 
rests  with  the  Arizona  Department  of 
Health  Services  and  its  Hearing  Board. 
The  Department  is  responsible  for  the 
establishment  and  enforcement  of  air 
pollution  emission  standards  and 
ambient  air  quality  standards  as  a  part 
of  a  comprehensive  air  quality  plan  for 
Arizona.  A.R.S.  Title  49. 

(7)  The  Arizona  Department  of  Water 
Resources  has  jurisdiction  over  State 
water,  including  "surface  waters." 
"Surface  waters"  means  "the  waters  of 
all  sources,  flowing  in  streams,  canyons, 
ravines  or  other  natural  channels,  or  in 
definite  underground  channels,  whether 
perennial  or  intermittent,  flood,  waste 
or  surplus  water,  and  of  lakes,  ponds, 
and  springs  on  the  surface. 

For  the  purposes  of  administering  this 
title  surface  water  is  deemed  to  include 
Central  Arizona  Project  water."  A.R.S. 
Section  45-101.  It  is  a  misdemeanor  to 
knowin^y  use  the  water  of  another,  or 
divert  w»ter  from  a  stream,  waste  water 
or  obstruct  water  flowing  into  a  water 
work.  A.R.S.  Section  45-112.  Possession 
of  water  lawfully  denied  to  the 
possessor  is  prima  facie  evidence  of 
one's  guilt.  A.R.S.  Section  45-112.  If 
water  is  to  be  used  for  mining  purposes, 
the  watet  rights  may  be  severed  from  the 
land  rights  and  transferred  separately. 
The  separation  and  transference  of 
water  rights  are  subject  to  numerous 
limitations,  A.R.S.  Section  45-172. 

(8)  Dams  are  defined  as  "any  artificial 
barrier,  including  appurtenenant  works 
for  the  impounding  or  diversion  of 
water  except  those  barriers  for  the 
purpose  of  controlling  liquid  borne 
material,  twenty-five  or  more  in  height 
or  the  storage  capacity  of  which  will  be 
more  than  fifty  acre  feet,  but  does  not 
include  any  such  barrier  which  is  or 
will  be  less  than  six  feet  in  height, 
regardless  of  storage  capacity,  or  which 
has  or  will  have  a  storage  capacity  not 
in  excess  of  fifteen  acre  feet,  regardless 
of  height"  A.R.S.  Section  45-701.  The 
construction,  operation,  repair  or 
alteration  of  any  dam  without  the  prior 
approval  of  the  Director  of  Water 
Resources  is  a  misdemeanor.  A.R.S. 
Section  45-702  to  Section  45-716. 

In  accordance  with  30  CFR  Part  736, 
OSM  has  tentatively  identified  the 
following  statutes  and  regulations  as 


which,  in  certain  circumstances, 
interfere  with  achievement  of  the 
purposes  of  SMCRA  and  the  Federal 
program.  Accordingly,  OSM  proposes  to 
preempt  them  to  the  extent  they  relate 
to  surface  coal  mining  and  reclamation 
operations  subject  to  regulation  under 
SMCR\.  Section  903.700(f)  of  the 
proposed  Federal  program  for  Arizona 
lists  the  Arizona  statutes  and 
regulations  which  OSM  lias  tentatively 
identified  as  interfering  with  the 
achievement  of  the  purposes  of  SMCRA,. 
The  list  set  forth  below  is  based  on  the 
list  published  on  October  6, 1982  (47  FR 
44194),  and  may  need  to  be  updated  in 
a  final  rule  adopting  an  Arizona  Federal 
program.  Those  less  stringent  Arizona 
statutes  and  regulations  are: 

(1)  Arizona  Open  Pits  Mining  Statute, 
A.R.S.  Section  27-421  to  Section  27- 
425. 

(2)  Arizona  Administrative  Code 
Rules  11-1-1301  through  11-1-1315. 

Thus,  OSM  proposes  that  the  Arizona 
statutes  and  regulations  described  above 
be  followed  only  to  the  extent  that  they 
are  not  inconsistent  with  the  regulation 
of  coal  exploration,  surface  coal  mining 
operations,  or  the  reclamation  of  surface 
coal  mined  lands  in  the  State  of  Arizona 
pursuant  to  the  proposed  Federal 
regulations. 

Comment  is  invited  on  whether  the 
Arizona  laws  identified  in  Section 
903.700(e)  of  the  proposed  Federal 
Program  accurately  reflect  more 
stringent  Arizona  environmental 
controls  which  adequately  modify  the 
permanent  program  for  application  to 
Arizona  so  as  to  take  into  consideration 
the  nature  of  the  State's  relevant 
physical  conditions.  Comment  is 
similarly  invited  on  whether  the 
Arizona  laws  identified  in  Section 
903.700(f)  of  the  proposed  Federal 
Program  would  interfere  in  certain 
circumstances  with  achievement  of  the 
purposes  of  SMCRA  and  the  Federal 
program. 

Comment  is  also  invited  concerning 
any  other  Arizona  laws  and  regulations 
which  establish  more  stringent  or  less 
stringent  land  use  and  environmental 
controls  than  SMCRA,  which  may  not 
be  included  in  this  proposed  rule,  or 
which  may  have  been  revised  or 
adopted  since  1982. 

Content  and  Organization  of  the  Federal 
Program 

This  proposed  rule,  30  CFR  Part  903, 
is  consistent  with  the  previously 
proposed  rulemaking  of  October  6, 1982 
(47  FR  44194),  except  that  this 
rulemaking  includes  modifications  to 
account  for  revisions  to  the  permanent 
program  rules  that  have  taken  place 
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during  the  period  between  proposed 
rulemakings. 

The  content  and  organization  of  the 
proposed  Federal  program  for  Arizona 
would  generally  follow  the  permanent 
program  regulations.  However,  as 
discussed  above,  instead  of  the  full  text 
appearing,  each  section  includes  only  a 
reference  to  the  pertinent  permanent 
program  regulation  section.  Sections 
903.700(e)  and  (0  set  out  both  more 
stringent  and  inconsistent  State  statutes. 
A  separate  paragraph  is  proposed  to  be 
added  under  each  section  where  there 
are  deviations  from  the  Federal 
permanent  program  regulations  for  the 
Arizona  Federal  program.  These 
paragraphs  will  generally  be  found  in  a 
subsection  (b).  The  content  and 
organizatiBh  of  the  proposed  Arizona 
Federal  program  would  be  based  on  the 
following  provisions  of  the  Federal 
permanent  program  regulations.  30  CFR 
Chapter  VII: 

Sojbchapter  A— General 

Subchapter  F— Areas  Unsuitable  for  Mining 

Subchapter  G— Surface  Coal  Mining  and 

Reclamation  Operations  Permits  and  Coal 

Exploration  Systems  under  Regulatory 

Programs 
Subchapter  H— Small  Operator  Assistance 
Subchapter  J — Bond  and  Insurance 

Requirements  for  Bonding  of  Surface  Coal 

Mining  and  Reclamation  Operations 
Subchapter  K— Permanent  Program 

Performance  Standards 
Subchapter  L — Permanent  Program 

Inspection  and  Enforcement  Procedures 
Part  955— Certification  Program  for  Blasters 

Technical  literature  cited  by  OSM  in 
the  preambles  to  the  permanent 
regulatory  program  (44  FR  14901- 
15309.  March  13. 1979)  and  the 
regulatory  reform  rulemaking  notices 
ending  September  30. 1983.  was  relied 
upon  in  developing  the  Arizona  Federal 
program.  The  reader  is  referred  to  those 
preambles  for  a  discussion  of  the  bases 
and  purposes  of  the  permanent  program 
rules-proposed  to  be  referenced  in  the 
Arizona  program  without  substantive 
change. 

The  numbering  system  of  the 
permanent  program  regulations  has 
been  incorporated  into  the  numbering 
system  for  the  proposed  Arizona  Federal 
program.  Subchapter  T  of  30  CFR 
Chapter  VII  has  been  estabUshed  to 
include  regulatory  programs  by  State  in 
alphabetical  order,  and  each  State  has 
been  assigned  a  part  number.  As 
previously  indicated,  the  regulatory 
program  for  Arizona  is  assigned  Part 
903,  Program  elements  have  been 
categorized  under  headings  similar  to 
the  subchapter  titles  of  the  permanent 
program  in  30  CFR  Chapter  VII. 


Detailed  Discussion  of  the  Arizona 
Program 

General 

Section  903.700  would  contain  six 
subsections:  the  first  four  subsections 
903.700(a).  (b).  (c),  and  (d),  would 
contain  general  statements  on  the  scope 
and  applicability  of  the  program. 
Section  903.700(e)  would  indicate 
Arizona  State  laws  that  have  been 
identified  as  having  provisions  that 
regulate  activities  involved  in  surface 
coal  mining  operations  and  that  have 
provisions  that  in  some  instances  are 
more  stringent  than  SMCRA  and  the 
Secretary's  regulations.  Section 
903.700(f)  would  identify  Arizona  State 
laws  and  regulations  that  interfere  with 
achievement  of  the  purpose  of  SMCRA 
and  Federal  regulations.  These 
identified  State  laws  and  regulations 
would  be  preempted  and  superseded. 

Sections  9C3.701  through  903.707 
would  establish  the  same  provisions, 
where  applicable,  as  30  CFR  Chapter 
VII.  Subchapter  A.  Genera].  Section 
903,701  (a)  would  contain  all  applicable 
general  requirements,  including  the 
definitions  in  30  CFR  700.5  and  701.5. 
Subsection  (b)  is  proposed  to  be  added 
at  §  903.701  to  make  clear  that 
beginning  on  the  effective  date  of  this 
program  and  continuing  until  an 
operation  has  a  permanent  program 
permit  issued  by  OSM,  compliance  with 
the  interim  program  standards  in  30 
CFR  Chapter  VII.  Subchapter  B  is 
required.  Section  502(c)  of  SMCRA 
provides  that  all  surface  coal  mining 
operations  on  lands  on  which  such 
operations  are  regulated  by  a  State  shall 
comply  with  the  interim  program 
standards  until  a  permanent  program 
permit  is  issued.  Paragraph  (c)  of 
1 903.701  would  provide  that  records 
required  by  30  CFR  700.14  to  be  made 
available  locally  to  the  public  shall  be 
retained  at  the  OSM  Albuquerque  Field 
Office.  Section  703.702  would  establish 
the  same  requirements  as  Part  702. 
Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerals.  Section  903.707  would 
estftlish  the  same  requirements  as  I%t 
707.  Exemption  for  Coal  Extraction 
Incident  to  Government-Financed 
Highway  or  Other  Construction. 

Permit  Fees 

Section  903.736  Permit  fees,  would  ' 
establish  the  same  provisions  as  30  CFR 
section  736.25. 

Areas  Designated  Unsuitable  for  Mining 

Sections  903.761  through  903.764 
would  establish  the  same  provisions, 
where  applicable,  as  30  CFR  Chapter 
VII.  Subchapter  F.  Areas  Unsuitable  for 


Mining.  However,  30  CFR  736.15(b)(1) 
provides  that  the  procedures  and 
criteria  for  designating  lands  unsuitable 
shall  be  implemented  one  year  after  a 
Federal  program  is  made  effective  for  a 
State.  Therefore.  §903.764  provides  that 
Part  764  shall  apply  beginning  one  year 
after  the  effective  date  of  the  Arizona 
program.  No  separate  section  for  Federal 
lands  is  proposed  because  30  CFR  Part 
769  is  directly  applicable  and  need  not 
be  made  a  part  of  a  Federal  program  for 
a  State. 

Permits  and  Coal  Exploration  Approvals 

Sections  903.772  through  903.785 
would  establish  the  same  provisions, 
where  applicable,  as  30  CFR  Chapter 
VII,  Subchapter  G,  Surface  Coal  Mining 
and  Reclamation  Operations  Permits 
and  Coal  Exploration  Systems  Under 
Regulatory  Programs.  The  following 
amplifications  are  being  proposed:  For 
exploration  appUcations  where  30  CFR 
772.12  applies,  §  903.772(b)  would 
require  that  upon  receipt  of  notification 
from  the  regulatory  authority  of  the 
submission  of  an  administratively 
complete  application  for  an  exploration 
permit,  the  applicant  shall  publish  one 
public  notice  of  the  filing  in  a 
newspaper  of  general  circulation  in  the 
county  of  the  proposed  exploration  area, 
and  provide  proof  of  this  publicaUon  to 
the  regulatory  authority  within  one 
week  after  the  newspaper  notice  is 
published. 

Section  903.772(c)  would  allow  thirty 
(30)  days  after  publication  of  the  pubUc 
notice  for  persons  adversely  affected  to 
file  written  comments.  Section 
903.772(d)  would  require  the  regulatory 
authority  to  act  upon  a  complete 
exploration  application  and  any  written 
comments  within  15  days  from  the  close 
of  the  comment  period  unless  additional 
time  is  necessary  due  to  the  number  of, 
or  complexity  of  the  issues. 

In  §903.773.  Requirements  for 
permits  and  permit  processing, 
proposed  subsection  (b)  would  list 
Federal  laws  and  corresponding  or 
relevant  State  laws  that  need 
coordination  by  OSM  to  prevent  or 
minimize  duphcation  of  effort  with 
Arizona.  Section  905.773(c)  as  proposed 
contains  the  stipulation  that  no  person 
may  conduct  coal  exploraUon  or  surface 
coal  mining  and  reclamation  operations 
without  first  obtaining  all  other 
necessary  permits  from  the  State.  This 
section,  which  lists  State  laws  with 
which  the  Secretary  will  endeavor  to 
coordinate  when  issuing  a  permit  under 
this  Federal  program,  is  based  on  the  list 
published  on  October  6,  1982,  (47  FR 
44194)  and  may  have  to  be  updated  in 
a  final  rule  establishing  a  Federal 
program  for  Arizona.  The  State  laws 
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requiring  ooordinatian  are  summarized 
below: 

(1)  Aiiaona  towns  and  cities  are  given 
long-range  development  and  planning 
responsibitity  for  thor  jurisdictions,  are 
authorized  to  issue  zoning  ordinances 
and  regulate  the  industrial  use  of 
municipal  land  and  establish  special 
zoning  districts  (A.R.S.  Section  9-461  to 
Section  9-462-01).  Arizona  counties 
have  general  permitting  authority  and 
violation  of  a  county  building  permit  is 
a  petty  offense.  AJI.S.  11-322  et  seq. 
Each  Coimty's  Board  of  Supervisors  has 
^responsibility  for  promulgating  and 
enforcing  the  zoning  ordinances  for  the 
county,  and  it  is  imlawful  to  use  land 

in  violation  of  a  zoning  regulation, 
ordinance  or  permit;  violation  of  such 
regulation,  ordinance  or  permit  is  a 
misdemeanor.  A.R.S.  Section  11-608, 
Section  11-803,  and  A.R.S.  Section  11- 
821. 

(2)  The  Arizona  law  concerning  the 
perfection  of  miiung  claims  and  Sie 
establishment  of  claims  to  mineral 
rights  is  found  In  A.R,S.  Section  27-201 
to  27-210.  Notice  of  such  a  claim  must 
be  recorded  within  90  days  in  the 
appropriate  office  of  the  County  having 
jurisdiction  over  the  recording  of  land  ^ 
claims.  A.R.S.  Section  27-203. 

(3)  A  mineral  exploration  permit  is 
required  before  prospecting  is  allowed 
on  puUic  land.  A.R.S.  Section  27-251  to 
Section  27-256. 

(4)  A  permit  from  the  Department  of 
Health  Services  is  required  for  the 
disdiaige  of  solid  wastes  and  air 
pollutants.  A.R.S.  Title  49,  Chapters  1 
and  2. 

(5)  An  installation  permit  is  required 
before  any  pollution-causing  equipmoit 
may  be  installed.  Before  the  equipment 
can  commence  operation  an  (Operating 
permit  is  required.  The  permits  are  not 
automatically  transferable.  It  is  a 
misdemeanor  to  violate  any  air 
pollution  permit,  ordinance  or  statute, 
and  criminal  intent  is  not  an  element  of 
proof.  A.R.S.  Title  49. 

(6)  The  Department  of  Health  Services 
has  the  responsibiHty  for  issuing  water 
pollutant  discharge  permits.  A.R.S.  Title 
49,  Chapter  2. 

(7)  It  IS  unlawful  to  discharge  wastes 
or  drainage  into  State  waters  or  reduce 
water  quality  below  water  quality 
standards  or  discharge  pollutants  into 
waters  without  a  permit  from  the 
Department  of  Health  Services.  A.R.S. 
Title  45. 

(8)  The  Department  of  State  Lands  has 
the  responsibility  for  issuing  mineral 
pnwpecting  permits  for  State  lands. 
A.R.S.  Section  37-231. 

(9)  The  waters  from  all  sources  belong 
to  the  State  and  are  subject  to 
appropriation  and  beneficial  use.  In 


order  to  appropriate  water  or  make  a 
beneficial  use  of  water,  a  permit  is 
required  from  the  Director  of  the 
Department  of  Water  Resources.  The 
approval  of  the  Director  is  required 
before  such  a  permit  may  be  transferred. 
A  secondary  permit  from  the  Director  is 
required  before  use  may  be  made  of 
reservoir  waters.  A.R.S.  Title  4.5. 

Comment  is  invited  concerning  the 
accuracy  of  this  hst,  and  is  also  invited 
conceniing  any  other  Arizona  laws 
requiring  coordination  under  Section 
903.773  which  may  not  be  included  in 
this  proposed  rule,  or  which  may  have 
been  revised  or  adopted  since  1 S82. 

In  addition  to  the  requirements  midct 
the  permanent  program  rules,  OSM 
proposes  adding  other  provisions  for 
permit  review.  More  detail  is  necessary 
when  OSM  is  the  regulatory  authority  in 
order  to  provide  direction  to  the  permit 
applicant.  Section  903.773('!)  wouJd 
establish  specific  permit  application 
review  procedures.  This  is  necessary  to 
dispose  of  grossly  deficient  applications 
early  in  processing,  to  provide  a 
procedure  for  obtaining  additional 
information,  and  to  indicate  the 
procedure  for  determinations  of 
completeness.  The  proposed  rule  at 
§  903.773(e)  would  allow  OSM  to 
require  an  applicant  to  submit 
supplemental  information  to  ensure 
compliance  with  applicable  Federal 
laws  and  regulations  other  than  SMCRA 
and  it«  implementing  regulations.  The 
proposed  rule  at  §  903.773(f)  would 
establish,  pursuant  to  30  CFR 
773.15(a)(1),  a  time  period  of  60  days 
from  the  close  of  the  comment  period 
for  the  regulatory  authority  to  issue  a 
written  decision  unless  additional  time 
is  necessary  due  to  the  number  of,  or 
complexity  of  the  issiies.  The  proposed 
rule  at  §  903.773(g)  would  establish  a 
procedure  for  ensuring  confidentiality 
of  qualified  permit  application 
information.  Such  information  would 
have  to  be  labeled  confidential  and 
submitted  separately  to  be  reviewed  by 
OSM  for  withholding  from  disckmire. 
In  addition,  S  903.773(g)(1)  would 
require  the  public  notice  required  by 
§  90^73(d)(3)  to  identify  the  type  of  ' 
information  considered  to  be 
confidential.  Finally,  §  903.773(g)(2) 
would  require  OSM  to  rule  on  the 
confidentiahty  of  labeled  application 
information  within  ten  days  of  the  last 
publication  of  the  notice  required  under 
§  903.773(d)(3). 

The  proposed  rule  at  §  903.774(b) 
would  provide  that  a  revision  of  the 
permit  that  may  have  the  potential  to 
adversely  impact  the  potential  for  the 
achievement  of  reclamation  and  the 
post-mining  land  use  shall  be 
considered  significant.  In  addition,  the 


rule  provides  that  WSC  shall  consider 
the  following  factors  as  weil  as  other 
relevant  factors  in  determinihg  the 
significance  of  a  proposed  revision:  (1) 
Changes  in  production  or  recoverability 
of  the  coal  resource;  (2)  The 
environmental  effects;  (3)  Tlie  public 
interest  in  the  operation,  or  likely 
interest  in  the  proposed  revision;  and 
(4)  Possible  adverse  impacts  from  the 
proposed  revision  on  fish  or  wildlife, 
endangered  species,  bald  or  golden 
eagles,  or  cultural  resources. 

A  significant  revision  would  require 
public  notice  and  would  be  subject  to  n 
formal  bearing  if  one  is  requested. 

The  proposed  rule  at  § 903.774(c) 
wouid  require  that  OSM  approve  or 
disapprove  non-significant  permit 
revisions  within  a  reasoiiable  &iount  of 
time.  The  proposed  rule  at  §  903.774(d) 
would  allow  30  days  for  any  person 
having  an  interest  that  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights  to  submit  written  comments  after 
publication  of  the  notice  required  by  30 
CFR  774.17(b)(2).  The  proposed  rule  at 
§  903.774(e)  would  allow  interested 
persons  and  public  entities  30  days  fironi 
the  last  publication  of  the  notice  to 
submit  written  comments  of  c^jections 
on  an  application  for  significant 
revision  or  permit  renewal. 

The  permanent  program  r^ulations  al 
30  CFR  779.ig(a)  give  the  regulatory 
authority  discretion  to  require  a  map 
that  delineates  veg^ation  types  in  the 
proposed  permit  araa.  The  proposed 
rule  at  §  903.779(b)  requires  the 
applicant  for  a  surface  mining  permit  to 
submit  such  a  map.  Simllariy,  the 
proposed  rule  at  §  903.783(b)  requires  a 
vegetation  map  for  undergrtmnd  mining 
permits. 

Small  Operator  Assistance 

Section  903.795  would  establish  the 
same  standards  for  the  small  operator 
assistance  program  (SOAP)  as  are  found 
in  Part  795  of  the  permanent  pro-am 
rules.  OSM  expects  durii^  its 
administration  of  the  SOAP  in  Arizona 
that  Federal  funds  will  be  sufficient  to 
provide  for  authorized  services,  and 
does  not  expect  to  exercise  its  option  at 
30  CFR  795.11(b).  That  option  allows 
OSM  to  establi^  a  formula  fat 
allocating  limited  funds  to  provide-the 
service  ptusuant  to  Part  795.  OSM  will 
award  SOAP  contracts  to  qualified 
laboratories  utilizing  a  streamlined 
procurement  system  that  complies  with 
the  Federal  Acquisition  Regulations. 
Prior  to  issuing  a  Request  for  Proposals, 
OSM  will  announce  its  intention 
throu^  publication  in  the  Commerce 
Business  Daily.  OSM  will  qualify  labs  as 
part  of  its  contracting  process. 
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Bonding 

Saction  903.800  establishes  the  same 
provisions,  where  applicable,  as  30  CFR 
Chapter  VII.  Subchapter  J,  Bond  and 
Insurance  Requirements  for  Surface 
Coal  Mining  and  Reclamation 
Operations.  The  proposed  rule  at 
§  903".800(b)  would  require  the  operator 
•  to  file  an  application  for  release  of 
performance  bond  no  later  than  30  days 
prior  to  the  end  of  the  growing  season. 
In  addition,  OSM  is  requesting 
information  pertaining  to  any  bonding 
requiremenls  which  may  have  been 
placed  on  existing  surface  coal  mining 
operations  in  Arizona. 

Performance  Standards 

Section  903.815  through  903.828 
would  establish  the  same  provisions, 
where  applicable,  as  30  CFR  Chapter 
VII.  Subchapter  K.  The  following 
changes  would  be  made: 

Proposed  §  903.816(b)  would  require: 
(1)  That  the  standards  for  Revegetalion 
success  for  surface  mining  activities 
shall  be  those  specified  at  30  CFR 
816.116(a)(2).  and  (2)  that  the 
statistically  valid  sampling  techniques 
for  measuring  success  shall  be  included 
in  the  mining  and  reclamation  plan. 

Proposed  §  903.817(b)  would  require: 
(1)  That  the  standards  for  re  vegetation 
success  for  imderground  mining 
activities  shall  be  those  specified  in  30 
CFR  817.116(a)(2);  and  (2)  that  the 
statistically  valid  sampling  techniques 
for  measuring  success  shall  be  included 
in  the  mining  and  reclamation  plan. 

Inspection  and  Enforcement  Procedures 

Sections  903.842,  903.843.  903.845, 
and  903.846  establish  the  same 
provisions  as  30  CFR  Chapter  VII, 
Subchapter  L,  Permanent  Program 
Inspection  and  Enforcement  Procedures. 
No  changes  to  the  inspection  and 
enforcement  provisions  of  the 
permanent  program  regulations  are 
proposed  for  the  Arizona  Federal 
program.  The  proposed  rules  at 
§§  903.842(b)  and  903.843(b)  would 
require  OSM  to  furnish  to  a  designated 
Arizona  State  agency  with  jurisdiction 
over  mining,  on  request,  copies  of 
inspection  reports  and  enforcement 
actions,  respectively. 

Blaster  Training  and  Certification 

Section  903.955  cross-references  30 
CFR  Part  955  of  the  permanent  program 
regulations. 

IV,  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 


by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12866 

This  rule  is  not  subject  to  Office  of 
Management  and  Budget  review  under 
E.xecutive  Order  12866. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  pursuant  to  the  Regulatory' 
Flexibility  Act.  5  U.S.C.  601  etseq.,  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  no  small  entities  are  expected 
to  apply  for  permits  under  the  Arizona 
Federal  Program  and  the  total  number  of 
permits  applied  for  under  the  program 
is  expected  to  be  very  small. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  provides 
that  promulgation  of  a  Federal  program 
shall  not  constitute  a  major  Federal 
action  imder  the  National 
Environmental  Policy  Act.  42  U.S.C. 
433.  Thus,  no  environmental  assessment 
or  environmental  impact  statement  is 
required  for  this  rulemaking. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposed  rule  has  been  reviewed 
under  the  applicable  standards  of 
section  2(b)  (2)  of  Executive  Order 
12778.  "Civil  Justice  Reform"  (56  FR 
55195).  In  general,  the  requirements  of 
section  2(b)(2)  are  covered  by  the 
preamble  discussion  of  this  rule. 
Individual  elements  of  the  order  are 
addressed  below: 

A.  What  would  be  the  preemptive 
effect,  if  any.  to  be  given  to  the 
regulation? 

As  provided  for  under  SMCRA,  the 
proposed  regulatory  program  would 
have  a  preemptive  effect  with  respect  to 
State  laws  and  regulations  less  stringent 
than  SMCRA,  as  provided  for  under 
SMCRA  (see  above  under  Discussion  of 
Proposed  Rule). 

B.  What  would  be  the  effect  of  the 
regulation  on  existing  Federal  law  or 
regulation,  if  any.  including  all 
provisions  repealed  or  modified? 

The  proposed  regulation  would 
implement  SMCRA  in  the  State  of 
Arizona,  as  described  herein,  and  is  not 
intended  to  modify  the  implementation 
of  any  other  Federal  statute.  The 
preceding  discussion  of  the  proposed 
action  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  the 
proposed  revision. 

C.  Would  the  regulation  provide  a 
clear  and  certain  legal  standard  for 
affected  conduct  rather  than  a  general 


standard,  while  promoting 
simphfication  and  burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 

D.  What  would  be  the  retroactive 
effect,  if  any,  to  be  given  to  the 
regulation? 

There  would  be  no  retroactive  effect 
to  the  proposed  regulation. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings'apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  would 
be  required  before  parties  may  file  suit 
in  court  challenging  the  provisions  of 
the  proposed  revision.  Prior  to  any 
judicial  challenge  of  the  application  of 
the  rule,  however,  administrative 
procedures  must  be  exhausted. 
Applicable  administrative  procedures 
may  be  found  at  43  CFR  Part  4. 

F.  Would  the  proposed  action  defme 
key  terms,  either  explicitly  or  by 
reference  to  other  regulations  or  statutes 
that  explicitly  define  those  items?    ' 

Terms  which  are  important  to  the 
understanding  of  the  proposed  action 
are  set  forth  in  30  CFR  700.5  and  740.5. 

G.  Would  the  regulation  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

Author 

The  principal  author  of  these 
proposed  regulations  is  James  B.  Smith. 
Regulatory  Programs  Branch.  \ 

Albuquerque  Field  Office.  500 
Marquette  Ave.  NW..  Suite  1200. 
Albuquerque.  NM  87110. 

List  of  Subjects  in  30  CFR  Part  903 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  18.  1994. 
Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Accordingly.  OSM  proposes  to  amend 
30  CFR  Chapter  VII.  Subch*  pter  T  as  set 
forth  below: 

30  CFR  Chapter  VII,  Subchapter  T 
1.  Part  903  is  added  to  read  as  follows: 
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PAfrrMa-ARBONA 

Sm. 

903.700  Ariaona  Fedenl  Program. 

903.701  GeocnL 

003.702  Exemption  for  coal  olractioa 
incidental  to  the  extraction  of  other 
minerals. 

903.707    Exemption  far  coal  extraction 
incident  to  government-finanoed 
highway  or  other  oooslraction. 

903.736    Permit  fiee*. 

903. 761  Areas  dwiffiafcd  unauilabie  for 

^tttaev  cmI  tntniiig  hy  mr*  «rff>«ipi««» 

903.762  Qitaria  Cor  designating  areas  as 
uiiBuitable  for  sutbae  coal  miniog 
operations. 

903.764  Process  for  designat  ing  areas 
unsuitable  for  surface  coal  mining 
operations. 

903.772  Requirements  for  coal  exploration. 

903.773  nequiieiBcnlB  Cor  pemits  and 
pennit  prooaaaiag. 

903.774  Reviaioo:  renewal:  and  transfer. 
assignment,  or  sale  of  penult  rights. 

903.775  Administrative  aiad  iadicial  review 
of  decisions. 

903.777  General  content  requirements  £ar 
permit  appKcations. 

903.778  Permit  applications — Minimum 
vaquinnflntB  far  logal,  nnancial, 
ooinpUaDoe,  and  related  infbnDation. 

903.779  SHtfMX  nuamg  peraut 
appKoataoaa— MiaisBumrequireBMBts 
far  infacBiatiao  oa  environBiental 
reaouroBa. 

903.760    Surface  miaiqg  permit 

appIicalkHis — Minimum  requirements 
for  redanation  and  operation  jdan. 

903.T83    Unaefgratmd  mining  permit 
applicatioRS— Miiriraum  requirements 
far  iBfanoaatMaa  oa  eavironnMatal 

903.784  UadoigMUBd  aaining  permit 
appiicatiana— MiainHUBrequiMBieBts 

far  recianution  and  operation  plan. 

903.785  Requirements  far  permits  for 
special  categories  of  mining. 

903.795    Small  ofterator  assistance  program. 

903.800  Bond  and  insurance  requirements 
for  surface  coal  mining  and  reclamation 
operations  under  regulatory  programs. 

903.816  Rerfarmaooe  standards— Coal 
exploration. 

903.816  Perfaraunce  standards — Surface 
mining  activities. 

903.817  Perfoiinance  standards- 
Underground  mining  activities. 

903.819    Special  perfoimaoce  standards- 
Auger  mining. 

903.822  Special  pierformance  standards — 
Operations  in  alluvial  valley  floors. 

903.823  Special  perfonnaDce  standards — 
Operations  on  prime  farmland. 

903.824  Special  p«rforraaace  standards— 
Mountaintop  removal. 

903.827  Special  performance  st;3!idards — 
Coal  preparation  plants  not  located 
within  the  permit  area  of  a  mine. 

903.828  Special  performanwe  standards — In 
situ  processing. 

903.842  Federal  inspections. 

903.843  Federal  enforcement. 

903.845  Civil  penaltiaB. 

903.846  Individual  civil  penalties. 
903.955    CeftiTicatioaarUasiers. 


Authorily:  30  U.S.C  1201  e(  seq.,  as 
amended 

§  903.700   Arizona  Fatferal  Program. 

(a)  This  part  cootains  all  rules  that  are 
applicable  to  surface  coal  mining  and 
reclamation  operatioiis  in  Arizona 
which  have  been  adopted  luider  the 
Surface  Mining  ConttDl  and 
Reclamation  Act  of  1977. 

(b)  Certain  of  the  rules  in  this  part 
cross-reference  pertinent  parts  of  the 
permanent  program  rules  in  this 
chapter.  The  full  text  of  a  cross- 
refereiHaed  rule  is  in  the  peirnanent 
program  rule  cited  under  the  relevant 
section  of  the  Arizona  Federal  Pro{gram. 

(c)  This  part  applies  to  all  coal 
exploration  and  siufaoe  coal  mining  and 
reclamation  operations  in  Arizona 
conducted  on  non-Federal  and  non- 
Indian  lands.  To  the  extent  required  by 
30  CFR  Part  740.  this  part  also  applies 
to  operations  on  Federal  lands  in 
Arizona. 

(d)  The  information  coUection 
requireiDents  contained  in  this  part  have 
been  approved  by  the  OfGoe  of 
Management  and  Budget  under  44 
U.S.C.  3507  in  ite  approval  of  the 
information  collection  requirements 
containad  in  the  permanent  regulat<n7 
program. 

(e)  The  foUoMring  pKovisions  of 
Arizona  law  generally  provide  for  more 
stringent  environmantal  control  and 
regulation  of  some  asgecis  of  surface 
coal  mining  and  redaanatioa  operations 
than  do  ihe  provisions  of  the  &ir£aoe 
Mining  Control  and  Reclamation  Act  of 
J977,  aod  the  rogubtions  in  this 
chapter.  Therefore,  pursuant  to  section 
505(b)  of  the  Act,  they  shall  not 
generally  be  construed  to  be 
inconsistent  with  the  Act,  unless  in  a. 
particular  instance  the  rules  in  this 
chapter  ere  found  by  OSM  to  establish 
more  stringent  environineolal  or  land 
use  controls: 

(1)  Tlie  Arizona  Commission  of 
Agriculture  and  Horticulture  has 
authority  to  abate  public  nuisances 
including  noxious  weeds  and  noxious 
weed  seeds.  A.RS.  Sections  3-231  to  3- 
242.  Violation  of  this  statute  is  a 
misdemeanor. 

(2)  It  is  unlawful  to  injtirc  any  bird  or 
harass  any  bird  upon  its  nest  or  remove 
the  nests  or  eggs  of  any  bird  without 
prior  authorization  of  the  Arizona  Came 
and  Fisli  Commission.  A.R.S.  Section 
17-236. 

<3)  A  bridge,  dam,  dike  or  causeway 
may  not  be  constructed  over  or  in  a 
navigable  river  or  other  navigable  water 
without  the  authorization  of  the 
CTOvemor.  A.R.S.  Secti<»  1«-301. 

(4)  The  Department  of  Mineral 
Resources  has  jurisdiction  over  the 


mining  of  minerals,  and  oiLand  ^s 
under  Title  27  of  the  Arixona  Revised 
Statutes.  One  of  the  ftinotkins  of  that 
Department  is  the  pcevantiaB  «id 
eiiminatioo  of  haxardous  dust 
conditions.  6JRJ&.  Sectkn  27-128. 
Violation  of  orders  of  state  mine 
inspectors  respecting  dust  prevention 
and  control  is  a  nusdemeanar. 

(5]  Roads  leading  into  waste  dump 
areas  and  tailing  areas  from  inhabited  or 
public  areas  are  required  to  be  hlodced 
off  and  warning  signs  posted  on  the 
perimeter  of  such  areas.  A.R.S.  Section 
27-317. 

(6]  The  primary  responsibility  for  the 
contiol  and  abatement  of  air  pollution 
rests  with  the  Arizona  Department  of 
Environmental  Quality  and  its  Hearing 
Board.  The  Department  is  responsible 
for  the  estd}li^unent  and  enforcement 
of  air  pollution  emis^n  standards  and 
ambient  air  quality  standuds  as  a  part 
of  a  comprehensive  air  quality  plan  for 
Arizona.  A.R.S.  Title  49. 

(7)  TTie  Arizona  Department  of  Water 
Resources  has  jurisdiction  over  State 
water,  including  "sorfaoe  waters." 
"Siuface  waters"  meois  "the  waters  of 
all  sources,  flowing  in  streams,  canyons, 
ravines  or  other  natnnl  diannels,  or  in 
definite  undergronnd  dmanels,  whether 
perennial  or  fnlenBitlent,  flood,  waste 
or  surplus  watar,  end  of  lakes,  ponds 
-and  springs  on^fae  auine.  For  the 

ptuposes  of  adborimstflrins  this  title, 
surface  water  is  deemed  to  inclttde 
Cential  Ariaooa  Project  water."  A.R.S. 
Section  45-101.  ft  is  a  miadomeanof  to 
knowingly  use  the  water  of  another,  or 
divert  water  from  a  stream,  waste  water 
or  obstruct  water  flowing  into  a  water 
work.  A.R.S.  Section  45-112.  Possession 
of  water  lawfully  denied  to  the 
possessor  is  priaM  Eade  evidence  of 
one's  guilt  \JR.S.  Sectitm  45-112.  If 
water  is  to  be  used  far  mining  purposes 
the  water  rights  may  be  severedfrom  the 
land  rights  and  transferred  separateiy. 
The  separation  and  transference  of 
water  rights  is  subjeGt  to  iHinterous 
limitations.  A.R.S.  Section  45-172. 

(8)  Dams  are  defined  as  "any  artificial 
barrier,  including  appurtenart  works  for 
the  impoimding  or  diversion  of  water 
except  those  twriers  for  the  purpose  of 
controlling  liquid  borne  material, 
twenty-five  feet  or  more  in  height  or  the 
storage  capacity  of  which  will  be  more 
than  flfty  acre  feet,  but  dties  not  include 
any  such  barrier  which  is  or  will  be  less 
than  six  feet  in  height,  roadless  of 
storage  capacity,  or  which  has  or  will 
have  a  storage  capacity  not  in  excess  of 
fifteen  acre  feet,  regardless  of  height." 
A.R.S.  Section  45-701.  The 
construction,  operatiwi,  repair  or 
alteration  of  any  dam  widiout  the  prior 
af^proval  of  the  Director  of  Water 
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Resources  is  a  misdemeanor.  A.R.S. 
Section  45-702  to  Section  45-716.. 

(f)  The  following  are  the  Arizona  laws 
and  iegulati<Mis  that  generally  interfere 
with  the  achievement  of  the  purposes 
and  requirements  of  the  Act  and  are,  in 
accordance  with  section  504(g)  of  the 
Act.  preempted  and  superseded.  Other 
Arizona  laws  may  in  an  individual 
situation  interfere  with  the  purposes 
and  achievements  of  the  Act  and  may  be 
preempted  and  superseded  with  re^>ect 
to  the  peifwmance  standards  of 
§§  903.815  through  903.828  as  they 
affect  a  particular  coal  exploration  or 
surface  mining  c^ration  by  publication 
of  a  notice  to  that  effect  in  the  Federal 
Register. 

(1)  Arizona  Open  Pits  Mining  Statute. 
A.R.S.  Section  27-421  to  Section  27- 
425. 

(2)  Arizona  Administrative  Code 
Rules  11-1-1301  through  11-1-1315. 

§903.701    General. 

(al  Sections  700.5,  700.11.  700.12. 
700.13.  700.14,  700.15  and  Part  701  of 
this  chapter  shall  apply  to  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  in  Arizona. 

(b)  Beginning  on  the  effective  date  of 
this  program,  each  surface  coal  mining 
and  reclamation  operation  in  Arizona 
shall  comply  with  Subchapter  B  of  this 
chapter  until  issuance  of  a  permanent 
program  permit  under  the  provisions  of 
Subchapter  C  of  this  chapter. 

(cj  Records  required  by  §  700.14  of 
this  chapter  to  be  made  available  locally 
to  the  public  shall  be  made  available  in 
the  OSM  Albuquerque  Field  Office. 

§903.702    Examplion  for  coal  extraction 
incidental  to  the  extraction  of  other 
minerals. 

Part  702  of  this  chapter.  Exemption 
for  Coal  Extraction  Incidental  to  the 
EKtraction  of  Other  Minerals,  shall 
apply  to  any  person  who  conducts  coal 
extraction  incidental  to  the  extraction  of 


other  minerals  for  purposes  of 
commercial  use  or  sale. 

§903.707   Cxempflon  for  ooet  extraction 
incident  to  government-financed  highway 
or  other  construction. 

Part  707  of  this  chapter.  Exemption 
for  Coal  Extraction  Incident  to 
Government-Financed  Highway  or 
Other  Construction,  shall  apply  to 
surface  coal  mining  and  reclamation 
operations. 

§903.736    Permittees. 

Section  736.25  of  this  chapter.  Permit 
fees,  shall  apply  to  any  person  who 
makes  application  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations  in  Arizona. 

§  903.761    Areas  designated  unsuitable  for 
surface  coal  mining  by  act  of  Congress. 

Part  761  of  this  chapter.  Areas 
Designated  by  Act  of  Congress,  shall 
apply  to  surface  coal  mining  operations. 

§903.762    Criiefia  for  designating  areas  as 
unsuitable  for  surface  coal  mining 
operations^ 

Part  762  of  this  chapter.  Criteria  for 
Designating  Areas  Unsuitable  for 
Surface  Coal  Mining  Operations,  shall 
apply  to  surface  coal  mining  operations. 

§  903.764    Process  for  designating  areas 
unsuitable  for  surface  coal  mining 
operations. 

Part  764  of  this  chapter.  State 
Processes  for  Designating  Areas 
Unsuitable  for  Su^ace  Coal  Mining 
Operations,  pertaining  to  petitions, 
initial  processing,  hearing  requirements, 
decisions,  data  base  and  inventory 
systems,  public  information,  and 
regulatory  responsibilities,  shall  apply 
to  surface  coal  mining  operations 
beginning  one  year  after  the  effective 
date  of  this  program. 

§  903.772    Requirements  for  coal 
exploration. 

(a)  Part  772  of  this  chapter. 

Requirements  for  Coal  Exploration. 


shall  apply  to  any  person  who  conducts 
coal  explwation.  For  those  appUcations 
where  §  772.12  applies,  the 
requirements  of  paragraphs  (b)  through 
(d)  shall  apply  in  place  of  §  772.12(c)  (1) 
and  (3)  and  §772.12(dKl). 

(b)  The  applicant  upon  receipt  of 
notification  from  the  regulatory 
authority  of  the  submission  of  an 
administratively  complete  application 
for  an  exploration  permit,  shall  publish 
one  public  notice  of  the  filing  in  a 
newspaper  of  general  circulation  in  the 
county  of  the  proposed  exploration  area, 
and  provide  proof  of  this  publication  to 
the  regulatory  authority  within  one 
week  after  the  newspaper  notice  is 
published. 

(c)  Any  person  having  an  interest  that 
is  or  may  be  adversely  affected  shall 
have  the  right  to  file  wTitten  conunents 
within  thirty  (30)  days  after  the 
advertisement  appe2us  in  the 
newspaper. 

(d)  The  regulatory  authority  shall  act 
upon  an  administratively  complete 
application  for  a  coal  exploration  permit 
and  any  written  comments  within  15 
days  from  the  close  of  the  comment 
period  unless  additional  time  is 
necessary  due  to  the  number  of.  or 
complexity  of.  the  issues.  The  approval 
of  a  coal  exploration  permit  shall  be 
based  only  on  a  complete  and  accurate 
application. 

§  903.773    Requirements  for  permits  and 
permit  processing. 

(a)  Fart  773  of  this  chapter. 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  The  Secretary  shall  coordinate,  to 
the  extent  practicable,  his/her 
responsibilities  under  the  following 
Federal  laws  with  the  relevant  Arizona 
laws  to  avoid  duplication. 


Federal  law 


(1)  Clean  Water  Act,  as  amended.  33  U.S.C.  1251  et  seq 


(2)  Clean  Air  Act.  as  amended.  42  U.S.C.  7401  et  seq 

(3)  Resource  Consenotion  and  Recovery  Act.  42  U.S.C  3251  et  seq 

(4)  National  Environmental  Policy  Act.  42  U.S.C.  4321  et  seq 

(5>  Archeoiogical  and  Historic  Preservation  Act.  16  U.S.C.  470  el  seq  . 

(6)  Nabonal  Historic  Preservation  Act.  16  U.S.C.  470  et  seq 


(7)  Coastal  Zone  Management  Act.  16  U.S.C.  1451. 1453-1464  

(8)  Section  208  of  the  Clean  Water  Act.  as  amended  33  U  S  C  1251 
etseq. 

(Q)  Endangered  Species  Act.  16  U.S.C.  1531  etseq  

(10)  Fish  and  WMbfe  Coordination  Act,  16  U.S.C.  661-667 


State  taw 


A.R.S.  Title  49,  Art  2.  Sec  221-225;  A.R  S.  TiSe  49.  Art.  3  Sec  241- 
251:  A.R.S.  Trtle  49.  An   10.  Sec  361-363;  A.R  S  T«e  49.  Art.  11 
Sec  371-381. 

A.R.S.  Title  49. 


Anzona  Antiquities  Act— A.R.S    Title  4i.  sees   82 1    841-846   861 

862,865.1352. 
A.R.S.  Title  13  Sees.  3702,  3702.1;  Title  4i  sees.  51 1    511  04   821 

861.  862,  1352;  Title  44  sec.  123. 

A.R.S.  Sections  49-101.  201  and  371. 

A.R.S.  Title  17  Section  231A.2. 

Anzona  Admin.  Code  Title  IB  Chapter  10.  Article  t 
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Federal  law 


(11)  Noise  Control  Act,  42  U.SC.  4903 

(12)  Baid  Eagle  Protection  Act.  16  U  S.C.  66d-668(d) 


State  law 


A.R.S  T:tle  17  Section  235. 


(c)  Where  applicable,  no  person  shall 
conduct  coal  exploration  operations 
which  result  in  the  removal  of  more 
than  250  tons  in  one  location  or  surface 
coal  mining  and  reclamation  operations 
without  a  permit  issued  by  the  Secretary 
pursuant  to  30  CFR  parts  772  an  773 
and  permits,  leases,  and/or  certificates 
required  by  the  State  of  Arizona, 
including  compliance  with  the 
following: 

(1)  Municipal  planning  statues  (A.R.S. 
Section  9-461  to  9-*62.01); 

(2)  County  planning  and  zoning 
statutes  (A.R.S.  Section  11-322  et  seq.; 

(3)  A.R.S.  Section  11-808, 11-821; 

(4)  Statutes  governing  perfection  and 
recordation  of  mining  claims  (A.R.S. 
Section  27-201  to  27-210); 

(5)  Statutes  requiring  mineral 
exploration  permits  (A.R.S.  Section  27- 
251  to  27-256); 

(6)  Solid  waste  and  air  pollution 
discharge  permits,  installation  and 
operation  permits  required  for 
equipment  causing  air  pollution  and 
water  pollution  discharge  permits 
(A.R.S.  Title  49.  Chapters  1  and  2); 

(7)  Mineral  prospecting  permits  for 
State  lands  (A.R.S.  Section  37-231);  and 

(8)  Permits  for  use  of  State  waters  and 
permits  for  secondary  use  of  reser\oir 
waters  (A.R.S.  Title  45). 

(d)  In  addition  to  the  requirements  of 
Part  773,  the  following  permit 
application  review  procedures  shall 
apply: 

(1)  Any  person  applying  for  a  permit 
shall  submit,  at  a  minimum,  five  copies 
of  the  application  to  OSM's  Western 
Support  Center  (VVSC)  in  De.n\  er. 
Colorado. 

(2)  WSC  shall  review  an  application 
for  administrative  completeness  and 
acceptability  for  further  review,  and 
shall  notify  the  applicant  in  writing  of 
the  findings.  VVSC  may: 

(i)  Reject  a  flagrantly  deficient 
application,  notifv'ing  the  applicant  of 
the  findings; 

(ii)  Request  additional  information 
required  for  completeness,  stating 
specifically  what  information  must  be 
supplied:  or 

(iii)  Judge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  WSC  to  file  the 
public  notice  required  by  §  773.13  of 
ihis  chapter. 


(4)  A  representative  of  VVSC  may  visit 
the  proposed  permit  area  if  necessary  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant 
will  be  notified  of  the  time  of  the  visit 
in  advance. 

(5)  Adequacy  of  information  to  allow 
WSC  to  comply  with  the  National 
Environmental  Pohcy  Art,  42  U  S.C. 
4322.  shall  be  considered  in  the 
determination  of  a  complete 
application.  WSC  may  require  specific 
additional  information  from  the 
applicant  as  any  environmental  review 
progresses  when  such  specific 
infornaation  is  needed. 

(e)  In  addition  to  the  information 
required  by  subchapter  G  of  this 
chapter,  WSC  may  require  an  applicant 
to  submit  supplemental  information  to 
ensure  compliance  with  applicable 
Federal  laws  and  regulations  other  than 
the  Act  and  30  CFR  Title  VII 

(f)  The  regulatory  authority  shall 
review  the  application  for  a  periTiit,  anv 
WTitten  comments  and  obiections 
submitted;  and  all  of  the  records  of  anv 
informal  conference  or  hearing  held  on 
the  application.  Where  there  is  no 
Environmental  Impact  Statement  (EIS). 
the  regulatory  authority  shall  issue  a 
WTitten  decision  within  60  days  from 
the  close  of  the  comment  period  or,  if 
an  informal  conference  is  held  under 

§  773.13(c),  60  days  from  the  conclusion 
of  the  informal  conference  unless 
additional  time  is  necessary  due  to  the 
number  of,  or  complexity  of  the  issues. 
Where  an  EIS  has  been  prepared  for  the 
application,  no  decision  on  the 
proposed  action  shall  be  issued  until  at 
least  30  days  after  the  Environmental 
Protection  Agency's  (EPA)  publication 
of  the  notice  of  availability  of  the  final 
EIS  in  the  Federal  Register. 

(g)  Only  application  inlormation  that 
is  labeled  confidential  by4tie  applicant 
and  submitted  separately  from  the 
remainder  of  the  application  will  be 
reviewed  by  OSM  for  withholding  from 
disclosure  under  §  773.13(d). 

(1)  It  the  application  contains 
information  identified  as  confidential  by 
the  applicant,  the  pubhc  notice  required 
by  §  903.773(d)(3)  must  identify  the  type 
of  information  considered  to  be 
confidential. 

(2)  OSM  shdll  determine  the 
qualification  of  any  application 
information  labeled  confidential  within 
10  days  of  the  last  publication  of  the 
notice  required  under  §  903.773(d)(3)  Of 


this  chapter,  unless  additional  time  ih 
necessary  to  obtain  public  comment  cr 
in  the  event  of  unforeseen 
circumstances. 

§  903.774    Revision;  renewal;  and  transfer, 
assignment,  or  sale  of  permit  rights. 

(a)  Part  774  of  this  chapter,  fleus/on. 
Renewal;  and  Transfer,  Assignment,  or 
Sale  of  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surface  coal 
mining  and  reclamation  operations 
permits,  except  as  specified  below. 

(b)  Any  revision  to  the  approved 
mining  or  reclamation  plan  shall  be 
subject  to  review  and  approval  by  VVSC 
VVSC  consider  the  following  factors  as 
well  as  other  relevant  factors  in 
determining  the  significance  of  a 
proposed  revision: 

(1)  Changes  in  production  or  recover 
ability  of  the  coal  resource; 

(2)  The  environmental  effects; 

(3)  The  public  interest  in  the 
operation,  or  likely  interest  in  the 
proposed  revision;  and 

(4)  Possible  adverse  impacts  from  the 
proposed  revision  on  fish  or  wildlife, 
endangered  species,  bald  or  golden 
eagles,  or  cultural  resources. 

(c)  Any  significant  revision  to  the 
approved  mining  or  reclamation  plan 
shall  be  subject  to  the  public  notice  and 
hearing  provisions  of  §§903. 703(b)(3) 
and  773.13  (b)  and  (c)  prior  to  approval 
and  implementation. 

(d)  Any  revision  to  the  approved 
reclamation  plan  that  may  have  the 
potential  to  adversely  impact  the 
potential  for  the  achievement  of 
reclamation  and  the  post-mining  land 
use  shall  be  considered  a  significant 
permit  revision, 

(e)  The  regulatory  authority  will 
approve  or  disapprove  non-significant 
permit  revisions  within  a  reasonable 
amoimt  of  time  from  the  receipt  of  a 
complete  and  accurate  revision 
application.  Significant  revision  and 
renewals  will  be  approved  or 
disapproved  under  the  provisions  of 

§  903.773(f). 

(f)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  official  of  any 
Federal,  State,  or  local  government 
agency,  may  submit  written  comments 
on  the  application  to  the  Office  within 
30  days  of  the  publication  of  the 
newspaper  advertisement  required  by 
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?  774.17(b)(2)  of  this  chapter,  or  receipt 
of  an  administratively  complete 
application,  whichever  is  later. 

(g)  Within  30  days  from  the  last 
publication  of  the  newspaper  notice, 
written  comments  or  objections  to  an 
sppUcalion  for  significant  revision  or 
renewal  of  a  permit  under  §  774.15  may 
be  submitted  to  the  regulatory  authority 
by;  (1)  any  person  having  aji  interest 
that  is  or  may  be  adversely  affected  by 
the  decision  on  the  application;  or  (2J 
public  entities  notified  under 
<=»  773.13(a)(3)  of  this  chapter  with 
respect  to  the  effects  of  the  proposed 
mining  operations  on  the  environment 
ivithm  their  areas  of  responsibility. 

§  903.775    Administrative  and  judicial 
1-eview  of  decisions. 

Part  775  of  this  chapter. 
Administrative  and  Judicial  Review  of 
Decisions,  shall  apply  to  all  decisions 
on  permits. 

§  903. 777    General  content  requirements 
for  permit  applications. 

(d!  Part  777  of  this  chapter.  General 
C intent  Requirements  for  Permit 
/Applications,  shall  apply  to  any  person 
who  makes  application  for  a  permit  to 
cor.duct  surface  coal  nuning  and 
reclamation  operations. 

lb)  Any  person  who  wishes  to 
conduct  surface  coal  mining  and 
recli.T.ation  operations  shall  file  a 
cnr:;p[ete  application  as  early  as 
poosible  before  the  date  when  a  perrr.i! 
!  >  desired  and  shall  pay  to  OS.M  a 
['er.TiU  fee  in  accordance  with  §90.3. 73o 

f. !  .\p.y  person  who  wishes  to  reviso 
■  [l-ek-mit  shall  submit  a  complete 
ipplicaticn  as  early  as  possible  before 
fUedate  that  approval  of  the  perip.it 
reviston  is  desired  and  shall  pa\-  a 
.perr'.it  fee  ir.  accordance  with  30  CFK 

7-7  17 

•§  ?a3.778    Permit  applications— Minimum 
irequ.refTients  for  legal,  financial, 
compliance,  and  related  inJormation. 

P  rt  778  of  this  chapter.  Permit 
.'Applications — Minimum  [lequnenient^ 
for  Legal.  Financial,  Compliance,  and 
Felatcd  Information,  shall  applv  to  anv 
person  who  makes  application  for  a 
permit  to  conduct  surface  coal  mininc 
tV.id  reclamation  operations. 

§  903.779    Surface  mining  permit 
appUcattors — Minimum  requirements  for 
(ip formation  on  environmental  resources. 

I  a)  Hart  779  of  this  chapter,  Surface 
M:":r.<j,  Permit  Applications— Minimum 
Requ'saments  for  Information  on 
Environmental  Resources,  shall  applv  to 
any  person  who  makes  application  to 
conduct  surface  coal  mining  and 
r-'ciamation  operations. 


(b)  In  addition  to  the  requirements  of 
Part  779.  the  permit  application  shall 
contain  a  map  that  delineates  existing 
vegetative  types  and  a  description  of  the 
plant  communities  within  the  proposed 
permit  area  and  within  any  proposed 
reference  area. 

§903.780    Surface  mining  permtt 
applications — Minimum  requirements  for 
reciamaticn  and  operation  plan. 

P.irt  7S0  of  this  chapter.  Surface 
Mining  Permit  Applications— Minimum 
Requirements  for  Reclamation  and 
Operation  Plan,  shall  apply  to  any 
person  who  makes  application  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

§903.783    Uflderground  mining  permit 
applications— Minimum  requirements  for 
information  on  environmental  resources. 

(a)  Part  783  of  this  chapter. 
Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Information  on  Environmental 
Resources,  shall  apply  to  any  person 
who  makes  application  to  conduct 
underground  coal  mining  operations. 

(b)  In  addition  to  the  requirements  of 
Pa.^  783.  the  permit  application  shall 
contdin  a  map  that  dehneates  existing 
vegetative  types  and  a  description  of  the 
plant  communities  within  the  proposed 
permit  area  and  within  ^.ny  proposed 
reference  aiea. 

§  903-784    Underground  mining  permit 
appljcaticns — Minimum  requirements  for 
reclamation  and  operation  plan. 

Part  754  of  Lhis  chapter.  Underground 
Mining  Permit  Applications— Minimum 
Requirtmentsfor  Reclamation  and 
Operation  Plan,  shall  apply  to  .iny 
person  who  makes  application  for  a 
permit  to  conduct  undyrgrcp.nd  coal 
mining  operations 

§903.735    Requirements  for  permits  for 
special  categories  of  mining. 

Part  785  of  this  chapter.  Ri^qaireme.its 
for  p'.r.-.its  for  Special  Categories  of 
Mining,  shall  apply  to  any  person  who 
makes  .application  for  a  permit  to 
condur.t  cert.iin  categories  of  surface 
coal  mi.iing  and  reclamation  operations 
as  specified  therein. 

§  903.795    Smait  operator  assistance 
program. 

Part  795  of  this  chapter,  Sm.cH 
Operator  Assistance  Program,  shall 
applv  to  any  person  making  application 
for  assistance  under  the  small  operator 
assistance  program 


§903.800    Bond  and  insurance 
requirements  lor  surface  coal  mining  and 
reclamation  operations  under  regulatory 
programs. 

(a)  Fart  800  of  this  chapter.  Bond  and 
Insurance  Requirements  for  Surface 
Coal  Mining  and  Reclamation 
Operations  Under  Regulatory  Programs. 
shall  apply  to  all  surface  coal  mining 
and  reclamation  operations,  except  for 

§  800.40(a)(1)  regarding  the  bond  release 
application,  for  which  paragraph  (b)  of 
this  section  substitutes. 

(b)  The  permittee  may  file  an 
application  wiLh  the  regulator>' 
authority  for  the  release  of  all  or  part  of 
a  performance  bond.  Applications  shall 
be  filed  no  later  than  30  days  prior  to 
thie  end  of  the  vegetation  growing  season 
in  order  to  properly  evaluate  the 
completed  reclamation  operations.  The 
appropriate  times  or  seasons  for  the 
evaluation  of  certain  types  of 
reclamation  shall  be  identified  in  the 
mining  and  reclamation  plan  required 
in  Subchapter  G  of  this  Chapter  and 
approved  by  the  regulatory  authority. 

§  903  81 5    Performance  standards— Coal 

exploration. 

Part  815  of  this  chaptL^r.  Permanent 
Program  Performance  Standards— Coal 
Exploration,  shall  apply  to  any  person 

who  conducts  coal  explorafion 

§903.816    Perforrr.ance  standards — 
Surface  mining  activities. 

(al  Part  RiG  of  th;i  cb..pter.  Permanent 
Program^  Performance  Stjndards— 
Surface  Mining  Activities,  shall  apply  to 
any  person  who  conducts  surface 
mi.aingactivities.  except  §816. 116{aKl) 
regarding  re'.eg2ration  success 
star:dards.  for  which  paragraph  (b;  of 
this  section  subs'-.iutes 

(bl  Slandards  for  success  shall  be 
th'.SH  identified  in  §816  lib(a)(2) 
StalistiCdlly  va'ii  sa.mpling  tc-chniques 
for  measuring  success  shail  be  included 
in  the  mining  and  reclamation  plan,  and 
ajij  riiM'd  hv  'he  r-guldtc-v  a^ithorttv. 

§  903.81 7    Perfc.-ma.r.ce  standards— 
Uoderground  fn!ni.-5g  actviti-is. 

(..;  Fort  817  of  th.s  cKaPttT,  Perm.ment 
Program  Pcrformarce  Standards— 
Underground  Mining  Artivities,  sh-aii 
apply  to  any  pvr>Ln  who  conducts 
underground  m.nini;  activities,  e.vcept 
§  817.1  I6[^;;i)  regarding  revegetation 
success  standards,  for  which  parasr.iph 
(b)  of  this  section  substitutes. 

(b)  Standards  for  success  shall  b^ 
those  identified  la  §817.1 16(a)(2) 
Statistically  valid  sampling  techniques 
for  measuring  success  shall  be  included 
in  the  mining  and  reclamation  plan,  and 
approved  by  the  regulatory  authority 
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§903.819    Special  perfonnance 
standards— Auger  mining. 

Part  819  of  this  chapter,  Special 
Permanent  Program  Performance 
Standards — Auger  Mining,  shall  apply- 
to  any  person  who  conducts  surface  coal 
mining  operations  which  include  auger 
mining. 

§903.822    Special  performance 
standards— Operations  in  alluvial  valley 
floors. 

Part  822  of  this  chapter.  Special 
Permanent  Program  Performqpce 
Standards — Operations  in  Alluvia} 
Valley  Floors,  shall  apply  to  any  person 
who  conducts  surface  coal  mining  and 
reclamation  operations  on  alluvial 
valley  floors. 

§903.823    Special  performance 
standards— Operations  on  prime  farmland. 

Part  823  of  this  chapter,  Special 
Permanent  Program  Performance 
Standards — Operations  on  Prime 
Farmland,  shall  apply  to  any  person 
who  conducts  surface  coal  mining  and 
reclamation  operations  on  prime 
farmland. 

§903.824    Special  performance 
standards— Mountalntop  removal. 

Part  824  of  this  chapter,  Special 
Permanent  Program  Performance 
Standards — Mountaintop  Removal,> 
shall  apply  to  any  person  who  conducts 
surface  coal  mining  and  recleimation 


operations  constituting  mountaintop 
removal  mining. 

§903.827    Special  performance 
standards— Coal  preparation  plants  not 
located  within  the  permit  area  of  a  mine. 

Part  827  of  this  chapter.  Permanent 
Program  Performance  Standards — Coal 
Preparation  Plants  Not  Located  Within 
the  Permit  Area  of  a  Mine,  shall  apply 
to  any  person  who  conducts  surface  coal 
mining  and  reclamation  operations 
which  include  the  operation  of  a  coal 
preparation  plant  not  located  within  the 
permit  area  of  a  mine. 

§903.828    Special  perfonnance 
standards — In  situ  processing. 

Part  828  of  this  chapter.  Special 
Permanent  Program  Performance 
Standards — In  Situ  Processing,  shall 
apply  to  any  person  who  conducts 
surface  coal  mining  and  reclamation 
operations  which  include  the  in  situ 
processing  of  coal. 

§903.842    Federal  Inspections. 

(a)  Part  842  of  this  chapter.  Federal 
Inspeciions,  shall  apply  to  all  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  842,  copies  of  inspection  reports 
will  be  furnished,  upon  request,  to  a 
designated  Arizona  State  agency  with 
jurisdiction  over  mining. 


§903.843    Federal  enforcement 

(a)  Part  843  of  this  chapter,  Federal 
Enforcement,  shall  apply  regarding 
enforcement  action  on  coal  exploration 
and  surface  coal  mining  and 
reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  843,  copies  of  enforcement  actions 
and  orders  to  show  cause  will  be 
furnished,  upon  request,  to  a  designated 
Arizona  State  agency  vdth  jurisdiction 
over  mining. 

§903.845    Civil  penalties. 

Part  845  of  this  chapter,  Civil 
Penalties,  shall  apply  to  the  assessment 
of  civil  penalties  for  violations  on  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations. 

§905.846    Individual  civil  penalties. 

Part  846  of  this  chapter.  Individual 
Civil  Penalties,  shall  apply  to  the 
assessment  of  individual  civil  penalties 
under  section  518(f)  of  the  Act. 

§903.955    Certification  of  blasters. 

Part  955  of  this  chapter,  Certification 
of  Blasters  in  Federal  Program  States 
and  on  Indian  Lands,  shall  apply  to  the 
training,  examination  and  certification 
of  blasters  for  surface  coal  mining  and 
reclamation  operations. 

IFR  Doc.  94-19526  Filed  8-9-94;  8:45  ami' 
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docu.ments. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary -to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  September  13  at  9:00  am  and  1:30  pm    . 

WHERE;  Office  of  the  Federal  Register 

Conference  Room.  800  North  Capitol  Street 

NVV.  Washington.  DC  (3  blocks  north  of 

Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


DENVER.  CO 

September  21.  9:00  am-12  noon 
Colorado  National  Bank  Building 
12345  VV.  Alameda  Parkway, 
Room  207,  Lakewood.  CO 
Federal  informatron  Center 
1-800-359-3997 
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This  section  of  the  FEDERAL  ftEGISTER 
contains  regulatory  documents  having  general 
applicatMlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  93-138-4] 

Imported  Fire  Ant  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Affirmation  of  interim  rules  as 
final  rules. 


SUMMARY:  We  are  adopting  as  final  rules, 
without  change,  two  interim  rules  that 
amended  the  imported  fire  ant 
regulations.  The  first  interim  rule 
designated  all  or  portions  of  the 
following  as  quarantined  areas:  5 
counties  in  Arkansas.  6  counties  in 
Georgia,  6  counties  in  Mississippi,  17 
counties  in  North  Carolina,  4  counties 
in  Oklahoma,  4  counties  in  South 
Carolina,  and  5  counties  in  Tennessee. 
The  second  interim  rule  added  Laurens 
County,  SC,  as  a  quarantined  area  and 
corrected  the  description  of  the 
quarantined  area  in  York  County,  SC. 
The  interim  rules  were  necessary  to 
prevent  the  artificial  spread  of  the 
imported  fire  ant  to  noninfested  arons  of 
the  United  States. 

EFFECTIVE  DATE:  September  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  L.  Brittingham,  Operations 
Officer,  Plant  Protection  and 
Quarantine,  APHLS,  USDA,  room  640, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Backgrouml 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
January  21. 1994 (59  FR  3313-3316, 
Docket  No.  93-138-1).  we  amended  the 
imported  fire  ant  regulations  by 
designating  all  or  portions  of  the 
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following  counties  as  quarantined  areas: 
Desha,  Grant,  Hempstead,  Hot  Springs, 
and  Howard  Counties  in  Arkansas: 
Franklin,  Gilmer.  Pickens.  Stephens, 
Fannin,  and  Lumpkin  Counties  in 
Georgia;  Bolivar,  DeSoto,  Marshall, 
Panola,  Quitman,  and  Tate  Counties  in 
Mississippi;  Anson,  Cumberland.  Dare. 
Duplin,  Hoke.  Lenoir,  Martin. 
Mecklenburg,  Montgomery,  Pitt, 
Richmond,  Robeson,  Sampson. 
Scotland,  Tyrrell,  Union,  and 
Washington  Counties  in  North  Carolina; 
Carter.  Bryan.  Marshall,  and  McCurtain 
Counties  in  Oklahoma:  Abbeville. 
Anderson.  Greenville,  and  York    ' 
Counties  in  South  Carolina;  and  Fayette. 
Hardeman.  Hardin,  McNairy,  and 
Wayne  Counties  in  Tennessee. 
Comments  on  the  interim  rule  were 
required  to  be  received  on  or  befon^ 
Man~,h  22.  1994.  We  received  one 
comment,  which  was  in  favor  of  the 
interim  rule. 

In  a  document  effec.tive  on  January  21. 
1994.  and  published  in  the  Federal ' 
Register  on  Februarv  11.  1994  (.59  FR 
6531,  Docket  No.  93-138-2),  we 
corroded  two  editorial  errors  in  Docket 
No.  93-138-1. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
May  2.  1994  (59  FR  22491-22492. 
Docket  No.  93-138-3),  we  amended  the 
imported  fire  ant  regulations  by  adding 
Laurens  County,  SC,  as  a  quarantined 
area  and  by  correcting  the  description  of 
the  quarantined  area  in  York  County, 
SC.  Comments  on  this  interim  rule  were 
required  to  be  received  on  or  before  July 
1,  1994.  We  received  one  comment, 
which  was  in  favor  of  the  interim  rule. 

The  facts  presented  in  these  interim 
rules  still  provide  a  basis  for  the  r^iles. 

This  a<:tion  also  affirms  tho 
information  contained  in  tin^  interim      # 
rules  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778,  the 
National  Environmental  Policv  Act,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  bv  Executive 
Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
disea.ses  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 


PART  301- 
NOnCES 


-DOMESTIC  QUARANTINE 


Accordingly,  we  are  adopting  as  final 
rules,  without  change,  the  interim  rules 
that  amended  7  CFR  301.81-3  and  that 
were  published  at  59  FR  3313-3316  on 
January  21,  1994  (as  corrected  at  59  FR 
6531  on  February  11.  1994),  and  59  FR 
22491-22492  on  May  2,  1994. 

Authority:  7  U  SC.  150bb,  150*i.  1.50.v>. 
ISOff.  IBl.  162.  and  164-167;  7  CFR  2  17 
2.51.  and  371.2(c). 

Done  in  Washington.  DC.  ihis  5t!i  d.)V  of 
August.  1994. 

Loimie  J.  King. 

Acting  Adrninistnitor.  Animal  and  Plant 
Health  Inspection  Senicc. 
IFR  Doc.  94-19632  Fil.ui  8-10-94.  8:45  anil 
BILLING  CODE  3410-34-P 


Agricultural  Marketing  Service 

7  CFR  Part  985 

[Docket  No.  FV94-985-1FIR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Expenses  and  Assessment  Rate 
for  the  1994-95  Fiscal  Year 

AGENCY:  Agricultural  .Mnrketine  Service, 
U.SDA. 

ACTION:  Final  nile. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  changes,  the 
provisions  of  the  interim  final  rule 
which  authorized  expenditures  and 
established  an  assessment  rate  for  the 
Spearmint  Oil  Administrative 
Committee  (Committee)  under 
Marketing  Order  985  for  the  1994-95 
fiscal  year.  Authorization  of  this  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 

EFFECTIVE  DATE:  June  1,  1994,  through   . 
May  31.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S.  Washington. 
DC  20090-6456.  telephone:  (202)  720- 
5127;  or  Robert  Currv.  Northwest 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW.  Third  Avenue,  room  369,  Portland, 
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Oregon  97204,  telephone:  (503)  326- 
2724. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  985  [7  CFR 
Part  985]  regulating  the  handling  of 
spearmint  oil  produced  in  the  Far  West. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.S.C  601-674],  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agricuhure 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect, 
spearmint  oil  produced  in  the  Far  West 
is  subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
wi^l  be  applicable  to  all  assessable  oil 
produced  during  the  1994-95  fiscal 
year,  beginning  June  1, 1994,  through 
May  31, 1995.  This  final  nile  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confiict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(l5)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after dnte 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject-to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 


through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  8  handlers  of 
spearmint  oil  regulated  under  the 
marketing  order  each  season  and 
approximately  260  producers  of 
spearmint  oil  in  the  Far  West.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR>121.6011  as 
those  having  annual  receipts  of  less  than 
$500  J)00.  and  small  agricultural  ser\'ice 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  oil  handled 
from  the  beginning  of  such  year.  Annual 
budgets  of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  spearmint  oil.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committee's  budget  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  oil.  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
e-stablished  at  a  rate  which  will  provide 
sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  on  February  23, 
1994.  and  unanimously  recommended  a 
total  expense  amount  of  $228,705, 
which  is  $30,705  more  in  expenses  than 
in  the  1993-04  fiscal  year. 
•  The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
SO.O!)  per  pound  for  the  1994-95  fiscal 
year,  which  is  a  $0.01  increase  in  the 
assessment  rate  from  the  previous  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  1,727,388 
pounds,  would  yield  $155,464.92  in 
assessment  income.  This  along  with 
$8,000  in  interest  income  and 
$65,340.08  from  the  Committee's 
authorized  reserv'es  will  be  adequate  to 
cover  estimated  expenses. 

Major  expense  categories  for  the 
1994*95  fiscal  year  include  $94,200  for 
salarii>s,  $.10,000  for  market 


development,  and  $20,000  for  travel. 
Funds  in  the  reserve  at  the  end  of  the 
fiscal  year,  estimated  at  $169,166.84. 
will  be  within  the  maximum  permitted 
by  the  order  of  one  fiscal  year's 
expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  [59  FR  18948, 
April  21, 1994]  and  provided  a  30-day 
comment  period  for  interested  persons. 
One  comment  was  received. 

The  comment  states  that  the  interim 
final  rule  should  be  revised  to  comply 
with  Executive  Order  12770  directing 
preferential  use  of  the  metric  system  of 
measurement  by  Federal  departments 
and  agencies.  Projects  or  programs  that 
directly  affect  individual  farmers  or 
farm  programs  have  been  granted  a 
general  exemption  from  this  directive. 
The  Department  has  determined  that 
Marketing  Agreements  and  Orders  fall 
under  this  exemption.  The  industries 
involved  do  not  use  the  metric  system 
in  the  marketing  of  their  products.  To 
convert  their  trading  practices  to  the 
metric  system  would  disrupt  trade  and 
inflate  costs.  Changing  order  regulations 
to  accommodate  the  metric  system 
would  not  benefit  the  industry  or 
consumers. 

Therefore,  for  the  reasons  stated,  the 
Department  is  not  making  any  changes 
in  this  final  rule. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act.  - 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  |5 
U.S.C.  553]  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-93  fiscal 
year  for  the  program  began  June  1, 1994. 
The  marketing  order  requires  that  the 
rate  of  assessment  apply  to  all 
assessable  oil  handled  during  the  fiscal 
year.  In  addition,  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  Committee  at  a  public  meeting  and 
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published  in  the  Federal  Register  as  an 

interim  final  rule.  One  comment  was 
received  concerning  the  interim  final 
rule  that  is  adopted  in  this  action  as  a 
final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  Agreements,  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements,  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appnar  in  the    • 
Code  of  Federal  Regulations. 

2.  The  interim  final  rule  adding 
§985.314  which  was  published  at  .=59  FR 
18949,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  4,  1<)94. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vt-gr-tuble  Division. 
|FK  Doc.  94-19566  Filed  8-10-94;  8:45  ami 

BILLING  CODE  341(M)2-P 


7  CFR  Part  985 
[FV94-985-2FIR] 

Spearmint  Oil  Produced  in  the  Far 
Westr  Revision  of  the  Salable  Quantity 
and  Allotment  Percentage  for  "Class 
3"  Native  Spearmint  Oil  for  the  1993- 
94  Marketing  Year 

AGENCY:  Agricultural  Marketine  Service. 
USD  A. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adoptinjj  as 
a  final  nile,  without  change,  the 
provisions  of  an  interim  final  rule  to 
increase  the  quantity  of  Class  3  (Native) 
spearmint  oil  produced  in  the  Far  West 
that  handlers  may  purchase  from,  or 
handle  for,  producers  during  the  1993- 
94  marketing  year.  This  rule  was 
recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West.  This  rule  was  recommended  in 
order  to  avoid  extreme  fluctuations  in 
supplies  and  prices  and  thus  help  to 
maintain  stabiUty  in  the  spearmint  oil 
market. 

EFFECTIVE  DATE:  September  12.  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Curry.  Northwest  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  1220 
S.W.  Third  Avenue.  Room  369. 
Portland.  Oregon  97204;  telephone: 
(503)  326-2724;  or  Caroline  C.  Thorpe, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Room  2525,  South 
Building,  P.O.  Box  96456.  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  985  (7  CFR  Part  985).  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington.  Idaho, 
Oregon,  and  designated  parts  of 
California,  Nevada.  Montana,  and  Utah), 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  6CW-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
m  jy  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  increa.ses  the  quantity  of  Class 
3  spearmint  oil  produced  in  tiie  Far 
West  that  may  be  purchased  from  or 
handled  for  producers  by  handlers 
during  the  1993-94  marketing  vear. 
which  ended  on  May  31.  1994.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
thisrule. 

The  Act  provides  that  adnimistrative 
proceedings  must  be  exhausted  before 
parties  mav  file  suit  in  court.  Under 
.section  608c(15)(A)  of  the  Act.  anv 
handler  .subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handier  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 


is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  eight  .spearmint  oil  handlers 
subject  to  regulation  under  the  order 
and  approximately  260  producers  of 
spearmint  oil  in  the  regulated 
production  area.  Of  the  260  producers,  - 
approximately  160  producers  hold 
"Class  1"  (Scotch)  oil  allotment  base. 
and  145  producers  hold  "Clsss  3" 
(Native)  oil  allotment  ba<;e.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  th.in 
S5.000.Ono.  and  small  agricultural 
producers  are  defined  as  tho-^e  whose 
annual  receipts  are  less  than  S500.000. 
A  minority  of  handlers  and  producers  of 
Far  West  spearmi-it  o.i  mav  be  classifird 
as  sni.jll  entities. 

The  interim  final  rjle  w,'js  i.ssued  on 
April  20,  1994.  and  published  in  the 
April  28.  1994.  Federal  Register  (59  FK 
21917).  with  an  effective  date  of  April 
28.  1994.  Thdt  rule  provided  a  MUhx 
comment  pniod  which  ended  Mav  :n. 
1994.  No  comments  were  rec  eived. 

The  Far  West  spearmint  oil  industr\ 
is  characterized  by  producers  v.  hose 
farming  operations  generally  involve 
more  than  one  (  ommodity  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  speannint  oil  is 
concentrated  in  the  Far  West,  primaril\ 
Washington.  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  order). 
Spearmint  oil  is  also  produced  in  the 
Midwest.  The  production  area  covered 
by  the  order  normally  accounts  for  75 
percent  of  the  annual  U.S.  production  ol 
spearmint  oil. 

This  rule  continues  in  effect  the 
increa.se  in  the  salable  quantity  and 
allotment  percentage  of  Native 
spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for.  producers 
during  the  1993-94  marketing  year. 
whit;h  ended  on  May  31, 1994.  This  rule 
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also  continues  in  effect  the  increase  in 
the  salable  quantity  from  714,665  ' 
pounds  to  772.611  poiuids  and  the 
allotment  percentage  from  37  percent  to 
40  percent  for  Native  spearmint  oil. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  piutihase  from,  or  handle 
on  behalf  of.  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  initial  salable  quantities  and 
allotment  percentages  for  both  Native 
and  Scotch  s]>earmint  oils  for  the  1993- 
94  marketing  year  were  recommended 
by  the  Committee  at  its  October  15, 
1992.  meeting.  The  Committee 
recommended  salable  quantities  of 
714,665  pounds  and  716.164  pounds  for 
Native  and  Scotch  oils,  respectively, 
and  allotment  percentages  of  37  percent 
and  41  percent  for  Native  and  Scotch 
oils,  respectively. 

A  proposed  rule  incorporating  the 
Committee's  October  15, 1992, 
recommendation  was  published  in  the 
December  7, 1992,  issue  of  the  Federal 
Register  (57  FR  57695).  Comments  on 
the  proposed  rule  were  solicited  from 
interested  persons  until  January  6, 1993. 
No  comments  were  received. 
Accordingly,  based  upon  analysis  of 
available  information,  a  final  rule 
establishing  the  Committee's 
recommendation  as  the  salable 
quantities  and  allotment  percentages  for 
the  1993-94  marketing  year  was 
published  in  the  May  13, 1993,  issue  of 
the  Federal  Register  (58  FR  28340). 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985.52  of 
the  order,  at  its  February  23, 1994, 
meeting  in  Pasco,  Washington,  the 
Committee  recommended  that  the 
salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil  for 
the  1993-94  marketing  year  be 
increased.  The  Committee  vote  resulted 
in  seven  members  in  favor  and  one 
member  opposed  to  the 
recommendation.  The  member  voting  in 
opposition  believes  current  demand  for 
Native  spearmint  oil  is  not  adequate 
enough  to  warrant  an  increase  in  the 
salable  quantity  and  allotment 
percentage. 

The  Committee's  recommendation  to 
increase  the  allotment  percentage  for 
Native  spearmint  oil  by  three  percent 
results  in  a  57,946  pound  increase  in  the 
salable  quantity,  from  714,665  to 
772,611  pounds.  Growers  currently  hold 
in  reserve  1,436,020  pounds  of  Native 
oil  and  948,063  pounds  of  Scotch  oil. 
However,  the  Committee  states  that  not 
ail  producers  have  reserve  oil  available 


to  fill  their  increase  in  the  salable 
quantity.  In  those  cases,  no  additional 
oil  is  made  available  to  the  market. 
Therefore,  this  rule  provides  an  actual 
increase  of  55,553  pounds  of  additional 
base  rather  than  the  calculated  amount. 
This  small  diH^erence  between  the 
calculated  and  actual  amounts  of 
released  oil  will  not  have  a  significant 
impact  on  the  availability  of  marketable 
oil. 

The  Committee,  in  reaching  its 
decision  to  recommend  an  increase  in 
the  1993-94  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil,  took  into  consideration 
the  current  supply  and  anticipated 
demand  for  both  Native  and  Scotch 
spearmint  oils.  The  available  supply  of 
Native  and  Scotch  spearmint  oil  as  of 
February  23, 1994,  is  59,599  pounds  and 
175,000  pounds,  respectively.  When 
considering  its  initial  recommendation 
for  the  1993-94  season,  the  Committee 
estimated  that  the  recommended  salable 
quantity  and  allotment  percentage 
would  result  in  an  approximate 
carryover  of  90,000  pounds  of  Native 
oil.  This  places  the  current  available 
supply  for  the  effective  period  of  Native 
oil  below  the  expected  carryover. 

Over  the  past  nve  years,  the  average 
utilization  of  Native  oil  between  March 
1  and  May  31  is  91,375  pounds.  This 
figure  is  considerably  more  than  the 
existing  available  supply.  In  addition,  a 
majority  of  sprearmint  oil  buyers 
indicated  they  will  be  in  a  position  to 
buy  additional  Native  spearmint  oil  if  it 
is  made  available.  By  increasing  the 
Native  spearmint  oil  allotment 
percentage  by  three  percent,  the 
available  supply  (as  of  Februar>'  23. 
1994),  continues  in  effect  with  an 
increase  by  55,553  pounds,  from  the 
original  59.599  pounds  to  115,152 
pounds. 

In  its  deliberations  on  how  best  to 
meet  the  anticipated  demand. 
Committee  members  and  other  industry 
participants  indicated  that  the  available 
Native  spearmint  oil  supply  should  be 
increased  by  three  to  seven  percent.  The 
majori^'  of  the  individuals 
recommending  some  level  of  increase 
favo-'ed  three  percent,  indicating  a 
higher  level  may  push  Native  oil  supply 
into  a  surplus  situation  before  the  end 
of  the  marketing  year.  The  Committee 
did  not  recommend  an  increase  in  the 
supply  of  Scotch  spearmint  oil  since  it 
is  anticipated  that  there  will  be  a 
surplus  supply  of  this  type  of  oil  by  the 
end  of  the  marketing  year. 

The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  an  allotment  percentage  of  40 
percent  should  remain  established  for 
Native  spearmint  oil  for  the  1993-94 


marketing  year.  This  percentage    - 
provides  an  increase  in  the  salable 
quantity  of  Native  spearmint  oil  from 
714,665  pounds  to  772,611  pounds. 

Based  on  available  information,  the  - 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  prior  proposed  and 
final  rules  in  connection  with  the 
establishment  of  the  salable  quantities 
and  allotment  percentages  for  Native 
and  Scotch  spearmint  oils  for  the  1993- 
94  marketing  year,  the  Committee's 
recommendation  and  other  available 
information,  it  is  found  that  finalizing 
the  interim  final  rule,  without  change, 
as  published  in  the  Federal  Register  (59 
FR  21917,  April  28, 1994),  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  085  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows:. 

Authorit>':  7  U.S.C.  601-674 

2.  The  interim  final  rule  amending  7 
CFR  Part  985.  which  was  published  at 
59  FR  21917  on  April  28, 1994,  is 
adopted  as  a  final  rule  without  change. 

Dated:  August  4.  1994 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc:  94-19.'>59  Filed  8-10-94;  8:4li  am) 

BILLING  CODE  34t<Me-P 


Commodity  Credit  Corporation 

7  CFR  Part  1435 

RIN  056O-AC91 

Sugar  Marketing  Assessments 

AGENCY:  Commoditv  Credit  Corporation. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  proposed  rule  on  sugar 
marketing  assessments,  published 
December  31, 1992,  (57  FR  62486)  is 
adopted  as  final,  with  certain  changes  as 
required  by  amendments  made  by  the 
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Omnibus  Budget  Reconciliation  Act  of 
1993  (Reconciliation  Act>to  the 
Agricultural  Act  of  1949  (1949  Act). 
This  final  rule  reflects  changes  required 
by  amendments  to  the  statutory 
provisions  which  authorize  the 
assessments,  clarifies  the  regulations, 
and  enhances  the  collection  of  the 
assessments. 

EFFECTIVE  DATE:  September  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Barry.  Director.  Sweeteners 
Analysis  Division,  Agricultural 
-  Stabilization  and  Conservation  Service, 
room  3739,  South  Agriculture  Building, 
U.S.  Department  of  Agriculture.  P.O. 
Box  2415.  Washington,  DC  20013-2415; 
telephone:  202-720-3391. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  OMB  has  determined  that  this 
rule  is  significant. 

Regulatory  Flexibility  Act 

The  Executive  Vice  President, 
Commodity  Credit  Corporation  (CCC). 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  a  Regulatory  Flexibility 
Analysis  is  not  required  under  the 
provisions  of  the  Regulator}-  Flexibility 
Act. 

Executive  Order  12778  - 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  law  to  the  extent  such 
laws  are  not  inconsistent  with  the 
provisions  of  this  final  rule.  This  final 
rule  is  not  retroactive.  Before  any  action 
may  be  brought  regarding  the  provisions 
of  this  final  rule,  the  administrative 
appeal  rights  set  forth  at  7  CFR  part  780 
must  be  exhausted. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed  for  this  final  rule. 

Paperwork  Reduction  Act 

This  final  rule  does  not  impose  new 
information  collection  or  recordkeeping 
requirements  on  the  public.  The 
information  collection  requirements  of 
the  current  rule  at  7  CFR  Part  1435  have 
been  approved  through  July  31, 1995,  by 
the  Office  of  Management  and  Budget 


(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  and  has  been 
assigned  OMB  No.  0560-0138. 

Executive  Order  12372 

The  program  covered  by  this  final  rule 
is  not  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Background 

Section  1105(c)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
amended  section  206(i)  of  the  1949  Act 
to  provide  that,  only  for  the  1991 
through  1995  crops  of  sugarcane  and 
sugar  beets,  the  first  processor  of 
sugarcane  or  sugar  beets  shall  remit  to 
CCC  a  nonrefundable  marketing 
assessment  in  an  amount  equal  to  0.18 
cents  per  pound  of  raw  cane  sugar 
processed  by  the  processor  from 
domestically  produced  sugarcane  and 
an  amount  equal  to  0.193  cents  per 
pound  of  beet  sugar  processed  by  the 
processor  from  domestically  produced 
sugar  beets.  The  amendment  also 
provided  for  the  imposition  of  civil 
penalties  if  any  persons  were  to  fail  to 
remit  such  assessments  or  to  comply 
with  such  requirements  for 
recordkeeping  which  are  required  to 
carry  out  section  206(i). 

Because  the  1991  crop  year  was  to 
begin  on  July  1,  1991,  an  interim  rule 
was  promulgated  to  implement  these 
assessments,  which  became  effective  on 
June  19,  1991  (56  FR  28034).  Based  on 
consideration  of  the  comments  received, 
a  final  rule  was  promulgated  effective 
on  November  1,  1991  (56  FR  55606). 

Subsequently,  the  Food.  Agriculture. 
Conservation,  and  Trade  Act 
Amendments  of  1991  (the  1991  Act,  also 
known  as  the  technical  corrections  to 
the  1990  Farm  Act),  which  became 
effective  on  December  13.  1991, 
amended  section  206(i)  of  the  1949  Act 
to.-* 

(1)  Provide  that  the  assessments 
would  apply  only  for  marketings  of  raw 
cane  sugar  and  beet  sugar  during  the 
1992  through  1996  fiscal  years. 

(2)  Specify  the  timing  of  collections  of 
marketing  assessments,  and 

(3)  Clarify  that  the  a.ssessments  would 
apply  to  sugar  derived  from  sugar  beet 
molasses  or  sugarcane  molasses. 

A  proposed  rule  was  promulgated  on 
December  31.  1992  (57  FR  62486)  to 
reflect  the  statutory  amendments 
enacted  in  the  1991  Act  and.  at  the  same 
time,  to  ease  the  regulatorj-hurden  of 


the  assessments  and  to  further  clarify 
certain  provisions  of  the  regulations. 

Section  1107  (a)  of  the  Reconciliation 
Act  (Pub.  L.  103-66).  which  became 
effective  on  August  10. 1993,  amended 
section  206  of  the  1949  Act,  to  provide 
that: 

(1)  Assessments  would  apply  to  the 
marketings  of  raw  cane  sugar  and  beet 
sugar  for  two  additional  fiscal  years, 
through  fiscal  1998. 

(2)  The  assessments  for  fiscal  years 
1995  through  1998  would  be  10  percent 
higher  per  pound  of  sugar  than 
assessments  for  fiscal  years  1992 
through  1994.  and 

(3)  Processors  who  knowingly  market 
sugar  in  excess  of  the  allocation  of  the 
processor  shall  pay  an  assessment 
which  is  double  the  applicable 
assessment  required  per  pound  of  sugar 
marketed. 

In  this  final  rule,  CCC  is  adding 
amendments  to  the  regulations  to  reflect 
the  statutory  amendments  enacted  in 
the  Reconciliation  Act. 

Summary  of  Comments 

One  national  and  two  State  sugar 
associations  commented  on  the 
proposed  rule.  All  three  were  critical  of 
§  1435.203(e)  which  requires  remitting 
the  marketing  assessment  fee  by  October 
30  on  the  quantity  of  sugar  produced 
during  the  preceding  fiscal  year  but  not 
marketed  by  September  30.  Even  though 
such  sugar  would  not  be  subject  to  a 
second  assessment  when  it  is  marketed, 
the  payment  on  sugar  inventories  was 
considered  an  unfair  burden  on  the 
processors.  Two  of  the  commenters 
recommended  that  the  marketing 
assessment  should  be  imposed  only 
when  the  sugar  is  actually  marketed, 
except  that  in  the  last  fiscal  vear  (fiscal 
1998).  any  (1991-  through  1997-crop) 
sugar  not  marketed  by  September  30, 
would  be  subject  to  the  marketii.g 
assessment  fee.  Regardless  of  the  merits 
of  the  recommendation,  CCC  is  required 
by  statute  to  implement  §  1435.203(e)  as 
written  in  the  proposed  rule  and 
therefore  adopts  the  section  as  final.  The 
third  commenter  agrees  that  current 
statutes  uphold  the  need  for 
§  1435.203(e).  but  asks  CCC  to 
acknowledge  the  inequity  and  thereby 
pave  the  way  for  remedial  legislation. 

One  commenter  contended  that 
Hawaiian  producers  should  be 
permitted  credit  for  asse.ssments  paid  on 
sugar  processed  during  July  1  through 
September  30, 1991  ''as  was  done  for 
beet  processors."  CCC  addressed  this 
issue  extensively  in  the  proposed  rule 
and  maintains  that  the  assessment  rules 
were  applied  consistently  among  all 
prof;essors.  both  beet  and  cane. 
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Thus,  CCC  adopts  the  provisions  as 
provided  in  the  proposed  rule,  except 
for  revisions  to  §§  1435.200, 1435.202, 
and  1435.204  to  reflect  statutory 
requirements  of  §  1107  (a)  of  the 
Reconciliation  Act. 

List  of  Subjects  in  7  CFR  Part  1435 

Loan  programs/agricultiure,  Marketing 
allotments,  Price  support  programs, 
Reporting  and  recordkeeping 
requirements.  Sugar. 

Accordingly,  7  CFR  part  1435  is 
amended  as  follows: 

PART  1435-SUQAR 

1.  The  authority  citation  for  7  CFR 
part  1435  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1359aa-1359jj.  1421, 
1423, 1446g;  15  U.S.C.  714b  and  714c. 

2.  Subpart — Sugar  Marketing 
Assessments,  consisting  of  §§  1435.200- 
1435.206,  is  revised  to  read  as  follows: 

Subpart— Sugar  Marketing  Assessments 
Sec. 

1435.200  General  statement. 

1435.201  Definitions. 

1435.202  Amount  of  the  marketing 
assessment. 

1435.203  Remittance. 

1435.204  Civil  penalties  and  interest. 

1435.205  Maintenance  and  inspection  of 
records. 

1435.206  Refunds. 

Subpart— Sugar  Marketing 
Assessments 

§  1 435.200    Generar  statement 

(a)  This  subpart  sets  forth  the  terms 
and  conditions  for  the  payment  to  CCC 
of  marketing  assessments  for  beet  sugar 
and  raw  cane  sugar  produced  during  the 
1991  through  1997  crop  years  and 
marketed  during  the  1992  through  1998 
fiscal  years. 

(b)  Th»?  marketing  assessment  applies 
to:  (1)  The  marketing  by  first  processors 
of  all  raw  cane  sugar  produced  from  the 
1991  through  1997  crops  of 
domestically  produced  sugarcane  or 
sugarcane  molasses  and  marketed 
during  the  1992  through  1998  fiscal 
years;  and 

(2)  The  marketing  by  first  processors 
of  all  beet  sugar  produced  from  the  1991 
through  1997  crops  of  domestically 
produced  sugar  beets  or  sugar  beet 
molasses  and  marketed  during  the  1992 
through  1998  fiscal  years. 

(c)  All  first  processors  of  sugar  beets 
and  sugarcane  are  responsible  to  remit 
the  marketing  assessments. 

(d)  The  marketing  assessments  shall 
be  due  and  payable  to  CCC  by  the 
thirtieth  calendar  day  following  the  end 
of  the  month  in  which  the  beet  sugar  or 
raw  cane  was  marketed. 


§1435.201    Definitions. 

Beet  sugar  means  sugar,  whether  or 
not  principally  of  crystalline  structure, 
which  i3  processed  directly  or  indirectly 
from  domestically  produced  sugar  beets 
(including  sugar  produced  from  sugar 
beet  molasses). 

Crop  year  and  crop  shall  have  the 
same  meanings  as  are  ascribed  to  such 
terms  in  §  1435.3  of  this  part,  with  the 
customary  allowance  for  a  continuous 
harvest  as  provided  for  in  §  1435.5(a)(2) 
of  this  pert.  In  addition,  beet  sugar  or 
raw  cana  sugar  processed  from  molasses 
or  thick  juice  produced  from 
domestically  produced  sugar  beets  or 
sugarcane  shall  be  considered  to  have 
been  produced  during  the  crop  year  in 
which  such  sugar  beets  or  sugarcane 
was  harvested. 

First  fwocessor  means  a  person  who 
commercially  produces  beet  sugar  or 
raw  cane  sugar,  directly  or  indirectly, 
from  domestically  produced  sugar  beets 
or  sugarcane,  or  from  molasses  or  thick 
juice  derived  from  domestically 
produced  sugar  beets  or  sugarcane. 

F/sco/yeor  means  CCC's  fiscal  year 
which  runs  from  October  1  to 
September  30. 

Integrated  processor-refiner  means  a 
first  processor  of  raw  cane  sugar  who 
also  refioes  raw  cane  sugar  into  refined 
sugar. 

Market  or  marketing  means  the  sale  or 
disposition  of  raw  cane  sugar  or  beet 
sugar  in  commerce  in  the  50  United 
States,  the  several  territories,  the  District 
of  Columbia,  and  Puerto  Rico, 
including,  with  respect  to  any  intograted 
processor-refiner,  the  movement  of  raw 
cane  su^r  into  the  refining  process.  For 
.purposes  of  this  subpart,  the  forfeiture 
to  the  CCC  of  raw  cane  sugar  or  beet 
sugar  used  as  collateral  for  a  price 
support  loan  is  also  considered  a       * 
marketing. 

Haw  cone  sugar  means  any  sugar, 
cane  syrup  or  edible  molasses,  whether 
or  not  principally  of  crystalline 
stmctura,  processed  from  domestically 
produced  sugarcane  or  sugarcane 
molasses. 

Raw  value  shall  have  the  same  * 

meaning  as  is  ascribed  to  such  term  in 
§1435.401  of  this  part. 

§  1 435.202    Amount  of  the  marketing 
assessment 

(a)  The  amount  of  the  beet  sugar 
marketing  assessment  to  be  remitted 
shall  be  the  sum  determined  by 
multiplying  the  number  of  pounds  of 
beet  sugar  marketed  in  a  calendar  month 
by  the  assessment  rate.  The  assessment 
rate  for  fiscal  years  1992  through  1994 
shall  be  1.0722  percent  of  the  loan  level 
for  raw  cane  sugar,  but  not  more  than 
0.193  cents  per  pound.  For  marketings 


during  each  of  fiscal  years  1995  through 
1998,  the  assessment  rate  per  poimd  of 
beet  sugar  shall  be  1.1794  percent  of  the 
loan  level  established  for  raw  cane 
sugar,  but  not  more  than  0.2123  cents  • 
per  pound  of  beet  sugar. 

(b)  The  amount  of  the  marketing 
assessment  on  raw  cane  sugar  to  be 
remitted  to  CCC  shall  be  the  sum 
determined  by  multiplying  the  number 
of  poimds,  raw  value,  of  raw  cane  sugar 
marketed,  or  estimated  to  be  marketed 
in  accordance  with  §  1435.203(c)(1)  of 
this  subpart,  in  a  calendar  month  by  the 
assessment  rate.  The  rate  for  fiscal  years 
1992  through  1994  shall  be  1.0  pesceht 
of  the  loan  level  for  raw  cane  sugar,  but 
not  more  than  0.18  cents  per  pound.  For 
marketings  during  each  of  fiscal  years 
1995  through  1998,  the  assessment  rate 
per  pound  of  raw  cane  sugar  shall  be  1.1 
percent  of  the  loan  level  established  for 
raw  cane  sugar  but  not  more  than  0.198 
cents  per  pound  of  raw  cane  sugar. 

§1435.203    Remittance. 

(a)(1)  First  processors  shall  remit 
marketing  assessments  to  CCC  by  the 
thirtieth  calendar  day  following  the  end 
of  the  month  in  which  the  beet  sugar  or 
cane  sugar  subject  to  the  assessment  was 
marketed. 

(2)  Mailed  remittances  will  be 
considered  timely  if  they  are 
postmarked  not  later  than  the  thirtietlr 
calendar  day  following  the  month  in 
which  the  beet  sugar  or  cane  sugar 
subject  to  the  assessment  was  marketed. 

(3)  Electronic  remittances  must  be 
received  by  CCC  by  the  thirtieth 
calendar  day  following  the  month  in 
which  the  beet  sugar  or  cane  sugar 
subject  to  the  assessment  was  marketed.  - 

(4)  Any  processor  who  fails  to  file  a 
remittance  by  the  date  on  which  it  is 
due  shall  be  assessed  a  civil  penalty  and 
interest  in  accordance  with  §  1435.204 
of  this  subpart. 

fb)(l)  First  processors  shall  prepare 
and  submit  a  fully  and  accurately 
completed  form  CCC-80  each  month 
that  shows  the  quantity  of: 

(i)  Beet  sugar  marketed  during  the 
previous  calendar  month,  and 

(ii)  Raw  cane  sugar,  raw  value,     - 
marketed  during  the  previous  calendar - 
month. 

(2)  First  processors  who  do  not 
operate  on  a  calendar  month  basis  may 
pay  their  assessments  based  on 
marketings  that  include  several  extra 
days  or  fewer  days  than  the  calendar 
month  reporting  period,  consistent  with 
the  processor's  standard  accoiuiting 
months.  However: 

(i)  Assessments  must  be  paid  on  all 
marketings  of  specific  crop  year  sugar  in 
the  fiscal  year  it  is  due,  and 
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(ii)  The  marketing  assessments  must 
be  remitted  monthly  and  by  the  dates 
specified  in  paragraph  (a)  of  this 
section. 

(3)  The  entire  assessment  that  is  due 
and  payable  shall  be  remitted  with  the 
Form  CCC-80. 

(c)(1)  If,  when  a  raw  sugar  assessment 
is  due  and  payable,  the  first  processor 
cannot  determine  the  exact  raw  value  of 
such  sugar,  an  estimate  of  raw  value 
based  on  the  recent  experience  of  the 
processor  shall  be  made  and  the 
assessment  submitted  on  the  estimated 
quantity. 

(2)  Whenever  an  assessment  is  based 
on  an  estimate  of  raw  value  pursuant  to 
paragraph  (c)(1)  of  this  section,  any 
necessary  adjustments  to  the  quantity  of 
raw  sugar  subject  to  the  assessment 
shall  be  made  by  filing  a  corrected  CCC- 
80  no  later  than  30  calendar  days  after 
the  last  day  of  the  month  in  which  the 
estimated  assessment  was  paid.  If. 
according  to  the  corrected  CCC-80: 

(i)  The  assessment  was  underpaid,  the 
first  processor  shall  remit  the  additional 
assessment  due  with  the  corrected  CCC- 
80,  and 

(ii)  If  the  assessment  wasx)verpaid. 
the  first  processor  shall  subtract  the 
overpayment  from  any  assessment  due 
at  the  time  the  corrected  CCC-80  is 
filed,  or  if  none  is  due  at  that  time,  from 
the  assessment  next  due, 

(d)  Any  first  processor,  who  paid  an 
asisessment  on  beet  sugar  or  raw  cane 
sugar  processed  during  the  first  three 
months  of  the  1991  crop  year  (July  1 
through  September  30.  1991)  and  then 
paid  another  assessment  upon  the 
marketing  of  the  same  sugar  after 
September  30. 1991,  may  receive  a 
credit  for  any  assessment  paid  on  such 
sugar  prior  to  fiscal  year  1992.  The 
credits  will  be  handled  by  procedures  to 
be  developed  by  the  Controller.  CCC. 

(e)  By  October  30  of  each  year,  first 
processors  shall  determine  the  quantity 
of  beet  sugar  or  raw  cane  sugar  on  hand 
that  was  produced  during  the  preceding 
fiscal  year  but  not  marketed  by 
September  30  of  such  preceding  fiscal 
year  and  shall  remit  a  marketing 
assessment  to  CCC  as  if  the  sugar  had 
been  marketed  in  September  of  such 
preceding  fiscal  year.  Such  sugar  shall 
not  be  subject  to  a  second  assessment 
when  it  is  marketed. 

(f)  First  processors  shall  send 
remittances  and  CCC-80  forms  as 
specified  by  CCC.     - 

§  1 435.204    Civil  penalties  and  interest 

(a)  A  first  processor  shall  be  liable  for 
a  civil  penalty  of  up  to  100  percent  of 
the  relevant  national  average  price- 
support  loan  rate  times  the  quantity  of 


raw  cane  sugar  or  beet  sugar  involved  in 
the  violation  if  the  processor: 

(1)  Fails  to  remit,  on  a  timely  basis, 
the  entire  amount  of  any  marketing 
assessment  in  accordance  with  this 
subpart; 

<2)  Fails  to  submit  form  CCC-eO  fully 
and  accurately  completed;  or 

(3)  Fails  to  maintain  and  pennit 
inspection  of  records  as  required  by 
§  1435.205  of  this  subpart. 

(b)  Also,  a  processor  who  knowingly 
markets  sugar  in  excess  of  the  allocated 
allotment  of  the  processor  under  section 
359d  of  the  Agricuhural  Adjustment  Act 
of  1938  shall  pay  an  assessment  in  an 
amount  that  is  double  the  appUcable 
assessment  required  under  §  1435.202  of 
this  subpart. 

(c)  In  addition  to  any  civil  penalty 
assessed  in  accordance  with  paragraphs 
(a)  and  (b)  of  this  section,  interest  on 
unpaid  assessments  or  deficiencies  in 
assessments  paid  shall  be  due  and 
payable  at  the  rate  specified  in  part  1403 
of  this  chapter,  beginning  on  the  first 
day  of  the  month  after  the  marketing 
assessment  was  due  in  accordance  with 
§  1435.203  of  this  subpart.  Such  interest 
shall  continue  to  accrue  until  such 
amount  is  paid.  However,  if  full 
payment  of  an  assessment  is  received 
within  30  calendar  days  of  the  date  on 
which  the  assessment  was  due.  no 
interest  shall  apply. 

(d)  The  Controller.  CCC.  shall  assess 
civil  penalties  and  interest. 

(e)  Affected  first  processors  may 
appeal  civil  penalties  by  filing  a  notice 
of  appeal  within  15  calendar  days  of 
receipt  of  certified  written  notification 
by  the  Controller.  CCC,  of  such 
assessment  of  civil  penalties.  Such 
notice  of  appeal  shall  be  sent  to  the 
Director,  National  Appeals  Division. 
ASCS,  P.O.  Box  2415,  Washington,  DC 
20013-2415. 

§  1435.205    Maintenance  and  inspection  jtf 
records. 

Representatives  of  CCC  shall  haveihe 
right  tohave  access  to  the  premises ' 
the  first  processor  in  order  to  inspec.. 
examine,  and  make  copies  of  the  hiaoks. 
records,  accounts,  and  other  data  as  are 
deemed  necessarj  by  CCC  or  CCC's 
agents  to  verif\'  compfiance  with  the 
requirements  of  this  subpart.  Such 
books,  records,  accounts,  and  other 
written  data  shall  be  retained  by  the  first 
processor  for  not  less  than  three  years 
from  the  date  the  remittance  is  made  to 
CCC. 

§1435.206    Refunds. 

Marketing  assessments  are 
nonrefundable.  However,  upon 
presentation  of  evidence  acceptable  to 
the  Controller.  CCC.  adjustments  to  an 


assessment  may  be  made  b>  CCC  to 
reflect  the  actual  marketings  of  beet 
sugar  or  raw  cane  sugar,  or  a  first 
processor  may  adjust  the  amount  of  the 
assessment  due  in  accordance  with 
§  1435.203  of  this  subpart. 

Signed  at  Washington.  DC.  on  inly  20 
19^4 

Bruce  R.  Weber. 

Acting  Executive  Vice  Presidi-nt.  Cnmmoditv 

Credit  Corporation. 

[FR  Doc.  94-19630  Filed  ft-10-94:  8:4S  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docliet  No.  93-SW-24-AD;  Amendment 
39-8968;  AO  93-24-13] 

Airworthiness  Directives;  The  Enstrom 
Helicopter  Corporation  Model  F-28C, 
F-28C-2.  F-28F.  280C,  280F,  and 
280FX  Series  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-24-13  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
The  Enstrom  Helicopter  Corporation 
Model  F-28C.  F-28C-2,  F-28F.  280C. 
280F,  and  280FX  series  helicopters  bv 
individual  letters.  This  AD  requires 
inspecting  the  trim  motor,  wiring,  and 
relays  (trim  system)  for  failure,  rewiring 
the  trim  system,  and  replacing  the  trim 
-actuator  circuit  breaker.  This 
amendment  is  prompted  by  three 
reports  of  trim  system  failures  resulting 
in  inadvertent  trim  motor  operation  due 
to  struck  relays.  A  stuck  relay  could 
cause  the  trim  motor  to  deploy  to  the 
full  trim  position,  resulting  in  high 
cyclic  control  forces  that  significantly 
reduce  the  controllability  of  the 
helicopter.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
trim  motor  relay  that  could  result  in  full 
deployment  of  the  trim  system,  high 
cyclic  control  forces,  and  loss  of  control 
of  the  helicopter. 

DATES:  Effective  August  26.  1994.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Priority  Letter  AD  93-24-13.  issued  on 
December  6. 1993.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
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regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  26, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  26, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  93-SW-24-AD,  2601 
Meacham  Boulevard.  Room  663,  Fort 
Worth,  Texas  76137-4298. 

The  applicable  service  information 
may  be  obtained  from  The  Enstrom 
Helicopter  Corporation,  Twin  County 
Airport,  P.O.  Box  490,  Menominee, 
Michigan  49858.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Coimsel,  2601  Meacham 
Boulevard,  Room  663»  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  N\V,, 
suite  700,  Washington,  DC. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  McGarvey,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate.  2300 
East  Devon  Avenue,  Room  232,  Des 
Plaines,  IHinois  60018,  telephone  (708) 
294-7136,  fax  (708)  294-7834. 
SUPPLEMENTARY  INFORMATION:  On 
December  6, 1993,  the  FAA  issued 
Priority  Letter  AD  93-24-13,  applicable 
to  The  Enstrom  Helicopter  Corporation 
Model  F-28C.  F-28C-2.  F-28F,  280C. 
280F,  and  280FX  series  helfcopters, 
which  requires  inspecting  the  trim 
motor,  wiring,  and  relays  (trim  system) 
for  failure,  rewiring  the  trim  system,  and 
replacing  the  trim  actuator  circuit 
breaker.  That  action  was  prompted  by 
three  reports  of  trim  system  failures 
resulting  in  inadvertent  trim  motor 
operation  due  to  stuck  relays.  A  stuck 
relay  could  cause  the  trim  motor  to 
deploy  to  the  full  trim  position, 
resulting  in  high  cyclic  control  forces 
that  significantly  reduce  the 
controllability  of  the  helicopter.  The 
cyclic  control  is  a  critical  part  of  the 
rotorcraft  flight  control  system.  The 
cyclic  control  tilts  the  tip-path  plane  of 
the  rotating  main  rotor  in  the  direction 
of  the  desired  horizontal  movement, 
either  forward,  sideward,  or  backward. 
Therefore,  any  uncontrolled  trim  force 
applied  to  the  cyclic  control  creates  an 
unsafe  condition.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
trim  motor  relay  that  could  result  in  full 
deployment  of  the  trim  system,  high 
cyclic  control  forces,  and  loss  of  control 
of  the  helicopter. 

The  FAA  has  reviewed  and  approved 
The  Enstrom  Helicopter  Corporation 
Service  Directive  Bulletin  No.  0082, 
Revision  A,  dated  March  18, 1993,  that 


describes  procedures  for  inspecting  the 
trim  system  for  failure;  replacing  any 
failed  trim  system  part;  rewiring  of  the 
trim  system  to  preclude  trim  overtravel; 
replacing  the  trim  actuator  circuit 
breaker;  and.  verifying  proper  operation 
of  the  trim  system  and  the  limit  switch 
stop  position. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
helicopters  of  the  same  type  design,  the 
FAA  issued  Priority  Letter  AD  93-24-13 
to  prevent  failure  of  the  trim  motor  relay 
that  could  result  in  full  deployment  of 
the  trim  system,  high  cyclic  control 
forces,  and  loss  of  control  of  the 
helicopter.  The  AD  requires  inspecting 
the  trim  system  for  failure;  replacing 
any  failed  trim  system  part;  rewiring  of 
the  trim  system  to  preclude  trim 
overtravel;  replacing  the  trim  actuator 
circuit  breaker;  and,  verifying  proper 
operation  of  the  trim  system  and  the 
limit  switch  stop  position.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  The  Enstrom 
Helicopter  Corporation  Service 
Directive  Bulletin  No.  0082,  Revision  A, 
dated  March  18. 1993,  described 
previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  6,  1993,  to 
all  known  U.S.  owners  and  operators  of 
The  Enstrom  Helicopter  Corporation 
Model  F-28C,  F-28C-2,  F-28F.  280C, 
280F,  and  280FX  series  helicopters. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 


suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  mu.st 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
or  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final- 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft^  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR      * 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  - 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  93-24-13  The  Enstrom  Helicopter 
CorporatioiT:  Amendment  39-8968. 
Docket  Number  93-SVV-24-AD. 

Applicabilitv:  Model  F-28C.  F-28C-2  F- 
28F.  280C.  286f,  and  280FX  series 
helicopters,  equipped  with  a  24  volt  D.C. 
electrical  system,  certificated  in  any  category'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  trim  motor  relay 
that  could  result  in  full  deployment  of  the 
trim  system,  high  cyclic  control  forces,  and 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  the  next  5  hours'  time-in-ser\ice 
(TIS)  after  the  effective  date  of  this 
airworthiness  directive  (AD),  inspect  the  trim 
motor,  wiring,  and  relays  (trim  system)  for 
failure  in  accordance  with  the  Compliance 
Section  of  The  Enstrom  Helicopter 
Corporation  Service  Directive  Bulletin  No 
0082  (SDB  0082),  Revision  A,  dated  March 
18. 1993. 

(1)  Rewire  the  trim  svstem  and  replace  the 
trim  actuator  circuit  breaker  in  accordanc  p 
With  paragraph  5.3  of  SDB  0082.  Revision  A 
dated  March  18. 1993,  to  preclude  trim 
overtravel. 

(2)  After  rewiring  the  trim  system  in    - 
accordance  with  paragraph  (aKl)  of  this  AD. 
verify  proper  operation  of  the  trim  system 
and  the  limit  switch  stop  position  in 
accordance  with  the  applicable  maintenanc  ►■ 
manual. 

-   (b)  When  installing  a  replacement  or  zero- 
time  relay  or  circuit  breaker,  install  in 
accordance  with  paragraph  5.3  of  SDB  0082. 
Revision  A.  dated  March  18, 1993.  After 
wiring  the  trim  s>-stem  in  accordance  with 
SDB  0082.  Revision  A,  dated  March  18.  1993. 
verify  proper  operation  of  the  trim  system  at 
the  limit  switch  stop  position  in  accordance 
with  the  applicable  maintenance  manual. 

(c)  Inspect  the  trim  system  for  failure  in 
accordance  with  the  Compliance  .Sect.on  of 
SDB  0082,  Revision  A,  dated  Marc^  18,  1^93, 
at  inter\'als  not  to  exceed  100  hours'  TJ.S  from 
the  last  inspection  or  at  each  anriuai 
inspection,  whichever  occurs  first. 

(d)  Replace  any  unairwcrthy  trim  «vsrerr. 
part  with  an  airworthy  part  in  accordance 
with  the  applicable  mainter.anre  ir.anu?.!. 

fe)  An  alternative  method  of  cornpiiance  or 
adjustment  of  the  compliance  time  that 
•provides  an  acceptable  level  of  safetv  mav  be 
iTsed  v.hen  approved  by  the  Manager. 
Chicago  Aircraft  Certification  Oftlca.  FAA 
Op.f;rat.xs  shall  submit  their  r-ea'j»'s's  through 


an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Chicago  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  altem^ive  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Chicago  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  mav  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished, 

(g)  The  inspection,  rewiring,  and 
replacement  shall  be  done  in  accordance 
with  The  Enstrom  Helicopter  Corporation 
Service  Directive  Bulletin  No.  0082.  Revision 
A.  dated  March  18, 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
I'.S.C.  552(a)  and  1  CFR  Part  51.  Cx)pies  may 
be  obtained  from  The  EnsU-om  Helicopter 
Corporation,  Twin  County  Airport,  P.O.  Box 
490.  Menominee,  .Michigan  49858.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Boulevard.  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
August  26,  1994.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Prioritv  Letter  AD  93-24-13.  ' 
issued  Dec-ember  6. 1993,  which  contained 
the  requirements  of  this  amendment 

Issued  in  Fori  Worth.  Texas,  on  June  30 
1994. 

Eric  Bries. 

Acting  Manager.  no:n:cruft  Direclorate. 
A  irrnift  Certification  Sen  ire 
IFK  D()(    94-189  <4  Filnd  8-U>-l^4.  S  4--)  ^mj 
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14  CFR  Part  39 

{Docket  No.  94-SW-01-AD;  Amendment 
39-8978;  AD  94-15-07] 

Airworthiness  Directives;  Bed 
Helicopter  Textron,  Inc.  Model  206A, 
206B,  206L.  206L-1,  206L-3.  and  206L- 
4  Series  Helicopters 

AGENCV:  Fwieral  Aviation 
Adniinistration,  DOT. 

ACTION:  Final  rule:  request  for 
comment!;. 


S'o-MMAflY:  This  amend.T.ent  adopts  a 
r.eu-  airvvo-thiness  directive  (AD)  th--'.  is 
applicable  to  Be!!  Helicopter  Text.ron. 
Inc.  Mode!  205A.  2066,  206L.  206L-1, 
l'.)f)L-3,  and  20SL— 4  series  helicopters. 
ThiS  actio.",  reqiiires  a  cne-tin^.e 
inspection  for  cracks  in  a  portion  cf  the 
.T.ain  rotor  blade  (blade)  t.-a;ling  edge 
and  the  inboard  trim  tab,  and 
repiactment  of  the  hiude  or  t.-i.T.  tab  as 
r.cr.esiir    This  dmendnient  is  promiited 


by  reports  of  cracks  in  the  blade  trailing 
edge  near  the  inboard  trim  tab.  The 
actions  specified  in  this  AD  are 
intended  to  pi^vent  failure  of  a  main 
rotor  blade  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  August  26.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  26, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Octoberll.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention; 
Rules  Docket  No.  94-S\V-01-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137-4298. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482, 
Fort  Worth,  Texas  76101.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas:  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sharon  Miles,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FA.'\. 
Rotorcraft  Directorate.  ASW-170.  2601 
Meacham  Blvd..  Fort  Worth.  Texas 
76137-4298,  telephone  (817)  222-5172, 
fax  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  airworthiness 
directiv  e  (.^D)  that  is  applicable  to  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
206A.  206B.  206L,  206L-1.  L'or,L-3.  and 
206L-4  Stories  helicopters.  Reports 
indicate  that  cracks  hine  ocrurr';-J  in  the 
blade  trailing  edge  at  thi;  inboard  trim 
tab  r?idius  affecting  the  upper  and  lower 
trim  tah>.  In  one  instance,  the  c:.-atk 
propagated  through  the  trailiiis.;  edge 
strip,  through  both  the  upper  and  lower 
blade  skins,  and  forward  to  the  blade 
spar.  Field  and  laboratory  investigations 
revealed  that  the  cracks  s'.artf :  ;u 
sanding  or  g-indir.g  marks  in  the  trim 
tab  radius  arfas.  The  FAA  has  reviewed 
the  reports  ar.d  determined  that  cracks 
in  the  blade  trailing  edge  or  the  inboard 
tr:m  tab  cculd  c.-eate  c.;>uns.nfe 
coirdition.  This  condition,  if  not 
corrected,  cr^ld  result  in  failure  of  a 
main  rotor  blade  and  subr-equent  lo.ss  of 
centre!  of  t;;p  helicopter. 

The  F.\.-\  has  reviewed  and  approved 
BHTI  Alert  ServiLe  Bulletin  206-93-77 
and  Alert  Service  Bulletin  206L-93-92, 
boih  dated  :\cve.T.ber  K.  1993.  which 
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describe  procedures  for  a  one-time 
inspection  for  cracks  in  a  portion  of  the 
blade  trailing  edge  and  the  inboard  trim 
tab  within  50  hours'  time-in-service 
(TIS),  and  replacing  the  blade  or  inboard 
trim  tab  as  necessary;  or  reworking  the 
blade  trailing  edge  and  trim  tab. 

Since  an  unsale  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  206A, 
206B,  206L,  206L-1.  206L-3,  and  206L- 
4  series  helicopters  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  failure  of  a  main  rotor  blade  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires,  within  50 
hours'  TIS,  a  one-time  inspection  for 
cracks  in  each  blade's  trailing  edge  and 
inboard  trim  tab,  and  replacement  of  the 
blade  or  inboard  trim  tab  as  necessary 
or  rework  of  the  blade  trailing  edge  and 
trim  tab.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less'than  30  days. 

Comments  Invited 

•'    Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  nilemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Cominenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-SVV-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  mu$t  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  tfiat  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  Es  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
(.ontinues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
*tid  1423;  49  U.S.C.  106(g);  and  14  CFR 
1 1  m. 


§39.13    [Amwtdad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  94-1 3-07    Bell  Helicopter  Textron,  Inc. 
(BHTI):  Amendment  39-8978.  Docket 
Number  94-SW-Ol-AD. 

Applicability:  Model  206A  and  206B 
helicopters,  equipped  with  main  rotor  blade 
(blade),  part  number  (P/N)  206-010-200-133, 
having  a  serial  number  with  prefix  "A",  and 
Model  206L,  206L-1,  206L-3,  and  206L-4 
helicopters,  equipped  with  blade,  P/N  206- 
015-001-107,  having  a  serial  number 
beginning  with  prefix  "A",  except  for  those 
blades  with  serial  numbers  listed  as  exempt 
in  the  "Helicopters  Affected"  section  of  BHTI 
Alert  Service  Bulletin  206-93-77,  for  Models 
206A  and  206B  and  in  Alert  Service  Bulletin 
206L-93-92,  for  Models  206L,  206L-1,  20fiL- 
3,  and  206L-4,  both  dated  November  17, 
1993,  certificated  in  any  category. 

Compliance:  Required  within  50  hours' 
time-in-service  after  the  effective  date  of  this 
airworthiness  directive  (AD),  unless 
arxomplished  previously. 

To  prevent  failure  of  a  main  rotor  blade 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Conduct  a  one-time  inspection  for 
cracks  in  each  blade's  inboard  trim  tab  and 
trailing  edge  in  accordance  with  steps  1,  2, 
and  3  of  Part  I  of  the  Accomplishment 
Instructions  of  applicable  Alert  Service 
Bulletin  (ASB)  206-93-77  or  ASB  206L-93- 
92,  both  dated  November  17, 1993. 

(1)  If  the  blade  skin  is  cracked,  remove  the 
blade  an(j  replace  it  with  an  airworthy  blade 
before  further  flight. 

(2)  If  only  the  trim  tab  is  cracked,  remove 
the  affected  blade  firom  the  helicopter. 
Remove  the  trim  tab  and  adhesive  from  the 
blade  and  inspect  the  upper  and  lower  blade 
skins  with  a  lO-power  or  higher  magnifying 
glass  in  accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  the 
applicable  ASB,  dated  November  17, 1993. 

(i)  If  the  blade  skin  under  the  trim  tab  is 
cracked,  remove  the  blade  and  replace  it  with 
an  airworthy  blade  before  further  flight. 

(ii)  If  no  crack  is  detected  in  the  blade  skin, 
polish  out  all  marks  on  the  blade  in 
accordance  with  Part  II,  step  4  of  the 
Accomplishment  Instructions  of  the 
applicable  ASB,  dated  November  17, 1993, 
and  inspect  and  install  a  new  trim  tab  in    ■ 
accordance  with  Part  II,  steps  5-9  of  the 
Accomplishment  Instructions  of  the 
applicable  ASB,  dated  November  17, 1993. 

(3)  If  no  crack  is  found  in  the  inboard  trim 
tab  or  the  blade  trailing  edge  by  the 
inspections  required  by  paragraphs  (1)  and 
(2),  before  further  flight,  inspect  the  plan- 
form  radii  of  the  trim  tab  where  the  trim  tab 
intersects  the  trailing  edge  in  accordance 
with  Part  I,  steps  4-6,  of  the  Accomplishment 
Instructions  of  the  applicable  ASB,  dated 
November  17, 1993. 

(i)  If  a  crack  is  found  in  the  plan-form  radii 
of  the  inboard  trim  tab,  before  further  flight, 
remove  the  blade  and  replace  it  with  an 
airworthy  blade. 

(ii)  If  no  crack  is  found  in  the  plan-form 
radii  of  the  trim  tab,  polish  and  refinish  the 
blade  in  accordance  with  Part  I,  steps  8-11, 
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of  the  Accomplishment  Instructions  of  the 
applicable  ASB,  dated  November  17, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office.  FAA, 
Rotorcraft  Directorate.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &x)m  the  Rotorcraft  Certification 
Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  inspection,  rework,  and 
replacement,  if  necessary,  shall  be  done  in 
accordance  with  BHTI  Alert  Service  Bulletin 
206-93-77  or  Alert  Service  Bulletin  206L- 
93-92  as  applicable,  both  dated  November 
17, 1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron,  Inc.,  P.O.  Box 
482.  Fort  Worth.  Texas  76101.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Assistant 
Chief  Counsel,  2601  Meachara  Blvd.,  Room 
663.  Fort  Worth.  Texas,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW.,  suite  700,  Washington,  DC. 

(c)  This  amendment  becomes  effective  on 
August  26,  1994. 

Issued  in  Fort  Worth.  Texas,  on  July  14 
1994. 

lames  D.  Erickson, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

jFR  Doc.  94-18906  Filed  R-10-94:  8:45  am] 
BILUNG  CODE  491».1»-P 


14  CFR  Part  39 

[Docket  No.  93-NM-17&-AD;  Amendment 
39-8993;  AD  94-1  &-03] 

Airwoithiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
with  Pratt  &  Whitney  JT9D-7R4  or 
General  Electric  CF6-80A  Series 
Engines 

AGENCY:  Federal  Aviation 
Adniinistration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  currently  requires 
inspections,  adjustments,  and  functional 
tests  of  the  thrust  reverser  system.  This 
amendment  adds  a  requirement  for 
Installation  of  an  additional  thrust 


reverser  system  locking  feature,  periodic 
functional  tests  of  that  locking  feature 
following  its  installation,  and  repair  of 
any  discrepancy  found.  This 
amendment  is  prompted  by  the 
identification  of  a  modification  that 
ensures  that  the  level  of  safety  inherent 
in  the  original  type  design  of  the  thrust 
reverser  system  is  further  enhanced.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  possible 
discrepancies  in  the  thrust  reverser 
control  system  that  can  result  in 
inadvertent  deployment  of  a  thrust 
reverser  during  flight. 
DATES:  Effective  September  12. 1994. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-78-0060. 
Re\'ision  2,  dated  August  19, 1993,  and 
Boeing  Service  Bulletin  767-7&-O061, 
Revision  1.  dated  August  5. 1993.  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
September  12, 1994. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-78-0054. 
dated  December  13, 1991,  and  Boeing 
Service  Bulletin  767-78-0053.  dated 
December  13. 1991,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  27. 1992  (57  FR  3004.  January 
27,  1992). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Simonson,  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056:  telephone  (206) 227-2683: 
fax  (206)  227-1:81. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
A\  iation  Regulations  (14  CFR  part  39) 
by  superseding  AD  92-03-03, 
amendment  39-8157  (57  FR  3004, 
Januan,-  27,  1992),  which  is  applicable 
to  certain  Boeing  Model  767  series 
airplanes,  was  published  in  the  Federal 
Register  on  Februar>'  2, 1994  (59  FR 
4870).  The  action  propo.sed  to  require 
inspei;tions,  adjustments,  and  functional 
tests  of  the  thrust  reverser  system; 
installation  of  an  additional  thrust 
reverser  system  locking  feature;  periodic 
functional  tests  of  that  locking  feature 


following  its  installation;  and  repair  of 
any  discrepancy  found. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  members, 
requests  that  a  note  or  provision  be 
added  to  the  proposal  to  indicate  that 
relief  provided  by  the  Master  Minimum 
Equipment  Ust  (MMEL)  is  not  revoked 
by  the  adopUon  of  this  AD.  The 
commenter  states  that  deactivation  of  a 
thrust  reverser  is  not  cortSidered  to  be 
an  unsafe  procedure  and  is,  therefore, 
not  the  subject  of  the  proposed  rule. 
The  FAA  concurs.  The  FAA  agrees 
that  certain  relief  may  be  provided  to 
operators  as  requested  by  the 
commenter.  and  finds  that  the  airplane 
may  be  operated  in  accordance  with  the 
provisions  and  limitations  specified  in 
the  FAA-approved  MMEL,  provided 
that  no  more  than  one  thrust  reverser  on 
an  airplane  is  inoperative  and  that  no 
synch-lock  on  that  airplane  is  in  an 
unlocked  position.  The  FAA  has  re\ised 
paragraph  (e)  of  the  final  rule 
accordingly. 

The  ATA  also  questions  the 
requirement  contained  in  paragraph  (e) 
of  the  proposal  for  repetitive  functional 
tests  of  the  sjmch-lock  installation.  The 
ATA  states  that  its  members  are  not 
opposed  to  accomplishing  the  proposed 
tests  as  part  of  their  maintenance 
programs,  but  are  opposed  to 
accomplishing  the  tests  as  part  of  the 
requirements  of  an  AD.  The  ATA 
reasons  that  the  "intent"  of  the 
proposed  rule  is  to  terminate  the  tests 
required  by  AD  92-03-03. 

The  ATA  questions  the  rati^na'e  for 
the  proposed  repetitive  functioa^il  tests 
of  the  synch-lock  installation,  since  the 
synch-lock  configuration  has  not  been 
shown  to  be  unsafe.  The  AT.A 
acknowledges  the  FAA's  statement  in 
the  Discussion  section  of  the  proposal 
that  the  synch-lock  is  a  new  design 
whose  reliability  has  not  been 
adequately  proven  through  ser\ice 
experience.  The  .^T.^  states  that,  under 
this  rationale,  an  operator's 
maintenance  program  for  newly 
certificated  airplanes  would  simply 
consist  of  Certification  Maintenance 
Requirement  (CMR)  items,  since  the 
reliability  of  newly  designed  systems 
has  not  been  adequately  proven  through 
ser\  ice  experience.  The  ATA  believes 
that  AD  control  of  the  proposed 
repetitive  tests  is  justified  only  if  it  can 
be  shown  that  the  tests  cannot  be 
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administered  safely  within  an  operator's 
maintenance  program. 

The  ATA  acknowledges  that  without 
issuance  of  an  AD.  the  proposed 
repetitive  tests  may  not  be  incorporated 
into  every  operator's  maintenance 
program  in  a  common  manner  at 
common  intervals.  In  light  of  this 
consideration,  the  ATA  requests  that  an 
alternative  to  accomplishment  of  the 
repetitive  tests  be  provided  in  the  final 
rule.  The  suggested  alternative  for 
paragraph  (e)  of  the  AD  follows:  Within 
3  months  after  accomplishing  the  synch- 
lock  installation,  revise  the  FAA- 
approved  maintenance  inspection 
program  to  include  a  functional  test  of  " 
the  synch-lockrThe  initial  test  would  be 
accomplished  within  1,500  hours  time- 
in-service  after  modification.  The  AD 
would  no  longer  be  applicable  to 
operators  that  have  acceptably  revised 
their  maintenance  programs.  Operators 
choosing  this  ahernative  could  use  an 
alternative  recordkeeping  method  in 
heu  of  that  required  by  section  91.417 
or  section  121.380  of  the  Federal 
Aviation  Regulation  (14  CFR  91.417  or 
121.380).  The  FAA  would  be  defined  as 
the  cognizant  Principal  Maintenance 
Inspector  (FMI)  for  operators  electing 
this  alternative. 

The  ATA  believes  that  its  proposal 
should  be  adopted  because  the  proposed 
repetitive  tests  will  likely  continue  for 
as  long  as  Model  767  series  airplanes  are 
operated.  The  ATA  adds  that,  while 
there  are  numerous  AD's  that  require 
repetitive  inspections  that  would 
continue  for  the  life  of  the  aircraft,  in 
such  cases,  either  a  satisfactory 
terminating  action  has  not  been 
developed  or  service  experience  has 
shown  that  control  of  the  inspections 
cannot  be  safely  administered  through 
an  operator's  maintenance  program.  The 
ATA's  proposal  is  intended  to  minimize 
the  imi;..a  of  the  AD  process  on  an 
operators  maintenance  program. 

The  FAA  recognizes  the  concerns  of 
the  commenter  regarding  the 
requirement  for  periodic  functional  tests 
of  the  synch-lock  following  its 
installation,  as  required  by  paragraph  (e) 
of  this  AD.  However,  the  FAA  has 
determined  that  such  tests  are  necessarv 
in  order  to  provide  an  adequate  level  of 
■  safety  and  to  ensure  the  integrity  of  the 
synch-lock  installation.  The  actions 
required  by  this  AD  are  consistent  with 
actions  that  have  been  identified  bv  an 
industry-wide  task  force  as  necessarv  to 
ensure  adequate  safety  of  certain  thrust 
reverser  systems  installed  on  transport 
category  airplanes.  Representatives  of 
the  Aerospace  Industries  Association 
(AlA)  of  America,  Inc.,  and  the  FAA 
comprise  that  task  force. 
Representatives  from  other 


organiiations,  such  as  the  ATA.  have 
participated  in  various  discussions  and 
work  activities  resulting  from  the 
recommendations  of  the  task  force. 

The  FAA  acknowledges  that  the 
functional  tests  specified  in  paragraph 
(e)  of  this  AD  and  CMR  items  are  similar 
in  terms  of  scheduled  maintenance  and 
recordkeeping.  However,  this  AD 
addresses  an  unsafe  condition  and 
requires  installation  of  the  synch-lock  to 
correct  that  unsafe  condition.  The  FAA 
has  determined  that  the  requirement  for 
functional  tests  is  necessary  in  order  to 
ensure  the  effectiveness  of  that 
installation  in  addressing  that  unsafe 
condition.  As  discussed  in  the  preamble 
of  the  proposal,  this  determination  is 
based  on  the  fact  that  the  synch-lock  is 
a  new  design  whose  reliability  has  not 
been  adequately  proven  through  service 
experience.  In  addition,  service 
experience  to  date  has  demonstrated 
that  failures  can  occur  within  the  synch- 
lock  thet  may  not  be  evident  during 
normal  operation  of  the  thrust  reverser 
system  and  may  not  result  in  activation 
of  the  synch-lock  "unlock"  indicator. 
The  FAA  notes  that  the  ATA's  suggested 
alternative  to  accomplishment  of  the 
functional  tests  would  permit  each 
operator  to  determine  whether  and  how 
often  these  tests  should  be  conducted. 
In  light  of  the  .severity  of  the  unsafe 
condition,  however,  the  FAA  has 
determined  that  allowing  this  degree  of 
operator  discretion  is  not  appropriate  at 
this  time.  Therefore,  this  AD  is 
necessary  to  ensure  that  operators 
accompli.sh  tests  of  the  integrity  of  the 
synch-lock  installation  in  a  common 
manner  and  at  common  intervals. 

The  ATA  also  requests  that  the 
proposed  interval  of  1,000  hours  time- 
in-service  for  accomplishment  of  the 
repetitive  functional  tests  specified  in 
paragraph  (e)  of  the  proposal  be 
extended  to  1,500  hours  time-in-service. 
The  ATA  explains  that  Boeing  has 
recommended  an  interval  of  4,000  hours 
time-in-.ser\-ice  for  inclusion  in  the  next 
Maintenance  Review  Board  (MRB) 
report.  If  the  FAA  denies  art  extension 
of  the  proposed  interval,  the  ATA 
reque.sts  that  the  FAA  explain  whv  its 
analysis  is  so  stringent  in  comparison 
with  Boeing's  recommendation.  The 
ATA  believes  that  AD  compliance  times 
should  be  consistent  with  operators' 
regularly  scheduled  maintenance  unless 
a  risk  analysis  requires  otherwise.  The 
ATA  reasons  that  compliance  times  that 
are  inconsistent  with  scheduled 
maintenance  holds  force  operators  to 
reschedule  maintenance  actions  at 
considerable  expense  and  disruption  to 
their  operations. 

The  FAA  has  reconsidered  the 
proposed  interval  of  1.000  hours  time- 


in-service  for  accomplishment  of  the 
initial  and  repetitive  functional  tests 
required  by  paragraph  (e)  of  this  AD. 
The  FAA  recognizes  that  an  initial  and 
repetitive  interval  of  4,000  hours  time- 
in-service  for  accomplishment  of  these 
functional  tests,  as  recommended  by 
Boeing,  corresponds  more  closely  to  the 
interval  at  which  most  of  the  affected 
operators  conduct  regularly  scheduled 
"C"  checks.  In  light  of  the  safety 
implications  of  the  addressed  unsafe 
condition  and  the  practical  aspects  of 
accomplishing  orderly  functional  tests 
of  the  fleet  during  regularly  scheduled 
maintenance  where  special  equipment 
and  trained  maintenance  personnel  will 
be  readily  available,  the  FAA  finds  that 
accomplishment  of  the  tests  at  intervals 
of  4,000  hours  time-in-service  will 
provide  an  acceptable  level  of  safety. 
Paragraph  (e)  of  the  final  rule  has  been 
revised  accordingly. 

The  ATA  also  requests  that  the  cost  of 
parts  be  included  in  the  economic 
impact  information,  below,  in  order  to 
present  a  total  cost  impact  of  the  rule  on 
the  "U.S.  public."  The  ATA  recognizes 
that  Boeing  plans  to  supply  parts  at  no 
cost  to  operators;  however,  the  ATA 
suspects  the  parts  costs  borne  by  Boeing 
would  be  substantial.  The  FAA  does  not 
concur  with  the  commenter's  request. 
The  total  cost  impact  figures  shown  in 
the  economic  impact  information, 
below,  represent  the  costs  for  time 
necessary  to  perform  the  inspections, 
adjustments,  te.sts,  and  modification 
required  by  this  AD.  The  cost  analysis    . 
in  AD  rulemaking  actions  typically  does 
not  include  parts  co.sts  when  tho.se  parts 
are  provided  by  the  manufacturer  at  no 
cost  to  operators.  Such  costs  are  not 
attributable  to  the  AD;  the  manufacturer 
would  incur  these  costs  even  if  no  AD 
were  issued. 

The  FAA  has  revised  paragraph  (d)  of 
the  final  rule  to  specify  that  the  correct 
reference  for  Boeing  Service  Bulletin 
767-78-0061  is  Revision  1,  rather  than 
Revision  2,  as  cited  in  the  proposal.  The 
issue  date  of  Revision  1  (August  5,  1993) 
appeared  correctly  in  the  proposed  rule. 

■phe  FAA  also  has  revised  paragraphs 
(a)  and  (b)  of  the  final  rule  to  clarify  the 
appropriate  compliance  time.  Those 
paragraphs  restate  requirements  for 
accomplishment  of  certain  actions 
required  by  AD  92-03-03.  The  FAA  s 
intent  is  that  the  tests,  inspjections.  and 
adjustments  required  by  those 
paragraphs  would  have  been 
accomplished  within  60  days  after 
January  27, 1992  (the  effective  date  of 
AD  92-03-03). 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
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adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
detennined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  119  Model 
767  series  airplanes  equipped  with 
General  Electric  CF6-«0A  series  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  69 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  The  inspections, 
adjustments,  and  functional  tests 
required  currently  by  AD  92-€.3-(i:j 
require  approximately  16  work  hours 
per  airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $55 
per  work  hour.  Ba.sed  on  these  figures, 
the  total  cost  impact  of  those  actions  on 
U.S.  operators  of  Model  767  series 
airplanes  equipped  with  General 
Electric  CF6-«0A  series  engines  is 
estimated  to  be  $60,720.  or  $880  per 
airplane. 

For  U.S.  operators  of  Model  767  series 
airplanes  equipped  with  General 
Electric  CF6-80A  series  engines,  the 
FAA  estimates  that  it  will  take 
appro.\imately  786  work  hours  per 
airplane  to  accomplish  the  modification 
required  by  this  AD,  and  1  work  hour 
to  accomplish  the  required  functional 
tests,  at  an  average  labor  rate  of  $55  per 
work  hour.  Required  parts  will  be 
supplied  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
total  cost  impact  of  those  actions  on 
U.S.  operators  of  Model  767  series 
airplanes  equipped  with  General 
Electric  CF6-eOA  series  engines  is 
estimated  to  be  $2,986,665.  or  $43,285 
per  airplane. 

There  are  approximately  95  Model 
767  series  airplanes  equipped  with  Pratt 
&  Whitney  IT9D-7R4  series  engines  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  .30 
airplanes  of  U.S.  r^istry  will  be  affected 
by  this  AD.  The  inspections, 
adjustments,  and  functional  tests 
required  currently  by  AD  92-03-03 
require  approximately  16  work  hours 
per  airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $55 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  those  actions  on 
U.S.  operators  of  Model  767  series 
airplanes  equipped  with  Pratt  & 
Whitney  JT9D-7R4  series  engines  is 
estimated  to  be  $26,400,  or  $880  per 
airplane. 

For  U.S.  operators  of  Model  767  series 
airplanes  equipped  with  Pratt  & 
Whitney  IT90-7R4  series  engines,  the 
FAA  estimates  that  it  will  take 
approximately  812  work  hours  per 
airplane  to  accomplish  the  modification 
required  by  this  AD.  and  1  work  hour 


to  accomplish  the  required  functional 
tests,  at  an  average  labor  rate  of  $55  per 
work  hour.  Required  parts  will  be 
supplied  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
total  cost  impact  of  those  actions  on 
U.S.  operators  of  Model  767  series 
airplanes  equipped  with  Pratt  & 
Whitney  rr9D-7R4  series  engines  is 
estimated  to  be  $1,341,450,  or  $44,715 
per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  tliat  no 
operator  has  yet  accomplished  any  of 
the  requiremt  nts  of  this  AD  actioji.  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  .-XD 
were  not  adopted. 

The  number  of  required  work  hours 
for  nci.oniplishing  the  required 
functional  te.sts.  as  indicated  above,  is 
pre.sented  as  if  the  accomplishment  of 
those  tests  rtK^uired  by  this  AD  were  to 
be  conducted  as  "stand  alone"  action.s. 
Houeve.'.  in  actual  practice,  those  tests 
for  the  most  part  will  be  accomplished 
coincidentaliy  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  ac:tual 
number  of  necessary  additional  work 
hours  for  accomplishment  of  the 
functional  tests  will  be  minimal  in 
many  instances.  Additionallv.  anv  costs 
associated  with  special  airplaiie 
scheduling  will  be  minimal. 

The  F.VA  recognizes  that  the  required 
modification  will  require  a  large  number 
of  work  hours  to  accomplish.  However, 
the  5-year  compliance  time  specified  in 
paragraph  (d)  of  this  AD  should  allow 
ample  time  for  the  synch-lock 
iniitallation  to  be  accomplished 
coincidentaliy  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.xecutive  Order  12612. 
if  is  detennined  that  this  final  nile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
".significant  rule"  under  DOT 
Regulator)-  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  tu  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
c  ontinues  to  read  as  follows: 

Authority:  49  IJ.S.C.  App   1.1,i4(ri).  4421 
.ind  1421:  49  f.S.C:.  10f>(g);  and  14  CFR 
11.89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8157  (57  FR 
3004,  January  27. 1992).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8993.  to  read  as  follows: 

94-16-03  Boeing:  Amcndmont  39-8993. 

DockPt  93-\M-178-AD.  Supeniedi-s  AD 
92-03-03.  .Amendment  39-81 S7. 

Applicability;  Model  767  series  a irj)liinps 
t^uipped  with  Pratt  &  Whitnov  JT9l>-rR4  or 
(;oneral  Electric  CF6-80A  series  engines, 
certificated  in  any  categoPi-. 

Compliance:  Required  as  indi(.ati'd,  unl.sis 
dccomplishcd  previously. 

To  ensure  the  integrity  of  the  fail-safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following: 

Restatement  of  Actions  Require<l  bv  AD  92- 
03-0'l 

(a)  For  airplanes  equipped  with  IVatt  & 
Whitney  n'9D-7R4  series  engines:  Within  60 
days  after  January  27.  1992  (the  effertivp  date 
of  .\D  92-03-03.  amendment  39-81. S'l.  and 
thereafter  at  intervals  not  to  excet-l  :!  CK)0 
flight  hours,  perform  the  tests.  inspe<:fi(.ns. 
and  adjustments  described  in  Boeing  .Ser\i<i> 
Bulletin  767-78-0054.  dated  Deceml)»T  13 
1991. 

(II  Following  any  maintenii.nce  action  that 
could  affect  the  thrust  reverser  system: 
Repeat  the  tests,  inspections,  and 
adjustments  required  by  paragraph  (a)  of  this 
.^D  on  the  affected  engine,  prior  to  hirlher 
flight,  in  accordance. with  the  sen  ice 
bulletin. 

(2)  Thereafter,  following  any  indiiili-nance 
action,  continue  to  perform  the  n-petitive 
tests,  inspections,  and  adjustments  required 
t)y  paragraph  (a)  of  this  AD  on  the  aff»M:ted 
engine  at  inter\'als  not  lo  exceed  3.000  flight 
hours. 
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(b)  For  airplanes  equipped  with  General 
Flectric  CF6-80A  series  engines:  Within  60 
days  after  January  27, 1992  (the  effective  date 
of  AD  92-03-03,  amendment  39-8157),  and 
thereafter  at  intervals  not  to  exceed  3,000 
flight  hours,  perform  the  tests,  inspoctions, 
and  adjustments  described  in  Boeing  Service 
Bulletin  767-78-0053,  dated  Deccmbor  13, 
1991. 

(1)  Following  any  maintenance  action  that 
rould  affect  the  thrust  reverser  system,  repeat 
the  tests,  inspections,  and  adjustments 
required  by  paragraph  (b)  of  this  AD  on  the 
affected  engine,  prior  to' further  flight,  in 
accordance  with  the  service  bulletin. 

(2)  Thereafter,  following  any  maintenance 
action,  continue  to  perform  the  repetitive 
tests,  inspections,  and  adjustment.s-  required 
by  paragraph  (b)  of  this  AD  on  the  affectcsd 
engine  at  intervals  not  to  exceed  3,000  flight 
hours. 

(c)  If  any  test,  inspection,  and/or 
adjustment  requiredby  paragraph  (a)  or  (b) 
of  this  AD  cannot  be  successfully  performed, 
or  if  any  test,  inspection,  and/or  adjustment 
results  in  findings  that  are  unacceptable  in 
accordance  with  Boeing  Service  Bulletin 
767-78-O054.  dated  December  13, 1991.  or 
Boeing  Service  Bulletin  767-78=-0053,  dated 
December  13. 1991.  as  applicable, 
accomplish  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD. 

(1)  Prior  to  further  flight,  deactivate  the 
associated  thrust  reverser  in  accordance  with 
Section  78-31-1  of  Boeing  Document 
D630T0O2.  "Boeing  767  Dispatch  Deviation 
Guide,"  Revision  9,  dated  May  1, 1991.  No 
more  than  one  thrust  reverser  on  any  airplane 
may  be  deactivated  under  the  provisions  of 
this  paragraph. 

(2)  Within  10  days  after  deactivation^of  any 
thrust  reverser  in  accordance  with  this 
paragraph,  the  thrust  reverser  must  be 
repaired  in  accordance  with  Boeing  Service 
Bulletin  767-78-0054,  dated  December  13. 
1991.  or  Boeing  Service  Bulletin  767-78- 
0053,  dated  December  13. 1991,  as 
applicable;  the  tests  and/or-inspections^ 
required  by  paragraph  (a)  or  (b)  of  this  AD 
must  be  successfully  accomplished;  and  the 
thrust  reverser  must  then  be  reactivated. 

New  Actions  Required  By  This  AD; 

(d)  Within  5  years  after  the  effectivo  date 
of  this  AD.  install  an  additional  thrust 
Teverser  system  locking  feature  (synch-lock 

in.stallation)  in  accordance  with  Boeing 
Ser\  ice  Bulletin  767-78-0060,  Revision  2, 
dated  Ausjiist  19,  1993  (for  Model  767  series 
airplanes  t-quipped  with  General  Electric 
CF6-80,\  series  engines),  or  Boeing  Ser\  ice 
Bulletin  767-78-0061,  Revision  1.  dated 
August  5, 1993  (for  Model  767  series 
airplanes  equipped  with  Pratt  &  \^'hitn(;y 
JT9D-7R4  serins  engines),  as  applicable. 
Installation  of  the  additional  thrust  nners»>r 
system  hiking  feature,  as  required  by  this 
'  par.igraph,  constitutes  terminating 'action  for 
the  requirements  of  paragraphs  (a)  through 
(c)of  this  AD. 

(c)  Within  4.000  hours  time-in-service  after 
installing  the  synch-lock  required  by 
paragraph  (d)  of  this  AD  (either  in  production 
or  by  retrofit),  or  within  4.000  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  4.000  hours  time-in- 


service;  Perform  functional  tests  of  the  synch- 
lock  in  accordance  with  the  "Thru.st  Reverser 
Synch-Uock  Test"  procedures  specified 
below.  If  any  discrepancy  is  found  during 
any  test,  prior  to  further  flight,  correct  it  in 
accordaace  with  procedures  described  in  the 
Boeing  767  Maintenance  Manual.  The 
airplane  may  be  operated  in  accordance  with 
the  provisions  and  limitations  specified  in 
the  FAA-apprbved  Master  Minimum 
Equipment  Lisf  (MMEL),  provided  that  no 
more  than  one  thrust  reverser  on  an  airplane 
is  inoperative  and  that  no  synch-lock  on  that 
airplane  is  in  an  unlocked  position. 

Thru.st  Reverser  Synch-Lock  Test 

1.  (lene(til 

A.  There  are  two  thnist  rfV(<rser  svnch- 
lo<;ks  on  each  engine.  The  thnist  reverser 
synch-locks  are  installed  on  the  lower  non- 
locking hydraulic  actuator  of  each  thrust'  ' 
roverser  sleeve. 

B.  This  task  has  two  parts  that  must  be 
.itcompKshed; 

(1)  The  first  part  does  a  test  of  the  electrical 
circuit  which  controls  the  operation  of  each 
thnist  ffTverser  synch-lock. 

(2)  The  second  part  does  a  test  of  the 
miuhanical  condition  of  eac  h  thrust  reverser 
synch-lo<;k. 

C.  The  thrust  reverser  synrh-iock  is 
rcferriKl  to  as  the  "synch-JiM  k"  in  this 
procedure. 

2.  Thrust  Revfrst^r  Synch-Lock  Integrity  Test 

.A.  Equipment 

(1)  Multi-meter,  .Simpson  260  or 
ef]uivalant — f;ommer(.ially  available. 

B.  Prepare  to  do  the  integrity  tost  for  the 
synch-locks. 

(1)  Supplyelectrical  power. 

(2)  For  the  left  engine,  make  sure  these 
circuit  breakers. on  the  overhead  (  ircuit 
breaker  panel.  Pi  1 ,  are  closed: 

(a)  L  BNG  T/R  CONT 

(b)  L  BNG  T/R  IND 

(c)  L  BNG  T/R  SSL  CONT 

(3)  For  the  right  engine,  make  sure  these 
circuit  breakers  on  the  overhead  circuit 
breaker  panel.  Pll,  are  closed: 

(a)  R  BNG  T/R  CONT 

(b)  R  ENG  T/R  IND 

(c)  R  BNG  T/R  SSL  CONT 

(d)  AIRPLANES  WITH  HYDRAliLIC 
MOTOR-DRIVEN  GENERATORS  (ETOPS):  R 
ENG  T/R  CONT  ALTN 

(e)  AIRPLANES  WITH  HYDRAl'LIC 
MOTOR-DRIVEN  GE.NERATOKS  (ETOPS):  R 
ENG  T/R  IND  ALTN 

(4)  Open  the  fan  cowl  panels. 

C.  Do  the  electrical  test  for  the  synch-Uxks. 
(1)  Do  these  steps  to  make  sure  there  are 

no  'hot'"  short  circuits  in  the  electrical 
system  which  can  accidentally  supply  power 
to  the  synch-locks; 

(a)  Remove  the  applicable  L(R)  olectriral 
connectors,  D20194(D20196).  from  the  L(R) 
s\nch-locks.  V170(V171). 

Note:  You  can  find  the  sync  h-lo<;ks 
attached  to  the  lower  non-locking  hydraulic 
actuatore  on  the  applicable  thrust  reverser 
sleeves. 

(b)  I'SK  a  multi-meter  on  the  plug  end  of 
the  applicable  electrical  connector  to  make 
sun>  that  those  conditions  an;  corr(»ct; 


From  equip- 
-  ment 

To  equipment 

Condition 

D20194  PIN 

D20194PIN2  . 

-3TO-..1 

1. 

VDC  and 

D20196  PIN 

D20196PIN2  . 

continuity 
(less  than 
5  OHMS). 
-STO-t-l 

1. 

VDCand 
continuity 
(less  than 
5  OHMS). 

(c)  If  you  did  not  find  these  conditions  to 
be  correct,  you  must  do  these  steps: 

(1)  Make  a  careful  visual  inspection  of  all 
the  electrical  wires  and  connectors  between 
the  synch-lock  and  its  applicable  power 
circuit  breaker. 

(2)  Repair  all  the  un.serviceable  electrical 
wire  and  rxinnectors  that  you  find. 

(3)  l!se  the  multi-meter  again  to  make  sure 
thei-e  are  no  "hot"  short  circuits  in  the 
electrical  system  which  can  accidentally 
supply  power  to  the  synch-locks. 

(d)  If  you  find  the  correct  conditions  when 
you  use  the  multi-meter,  continue  on  and  do 
the  mechanical  test  of  the  synch-locks. 

Note:  Make  sure  the  circuit  breakers  shown 
above  continue  to  be  set  to  the  closed 
position.  Dn  not  install  the  electrical 
connectors  on  the  synch-locks  at  this  time. 

D.  Do  the  mechanical  test  for  the  synch- 
lcM:ks. 

(1)  Supplv  hvdraulic  power. 
WARNING:  MAKE  SURE  ALL  PERSONS 

AND  EQUIPMENT  ARE  CLEAR  OF  THE 
AREA  BEHIND  EACH  THRUST  REVERSER. 
IF  YOU  DO  NOT  OBEY  THIS 
IN.STRUCTION.  INJURIES  TO  PERSONS  OR 
DAMAGE  TO  EQUIPMENT  CAN  OCCUR  IF 
THE  SYNCH-LOCKS  DO  NOT  OPERATE 
CORRECTLY  AND  THE  THRUST  REVERSER 
EXTENDS. 

(2)  Move  the  reverse  thruSt  levers  for  the 
two  engines  to*ry  to  extend  the  thrust - 
reversers  with  hydraulic  power. 

Note:  If  the  thrust  reversers  do  not  extend. 
thftsynch-lo(.ks  are  serviceable.  If  the  thrust 
reversors  extend,  the  applicable  synch-locks 
did  not  operate  correctly. 

(3)  Replace  the  applicable  synch-locks  on 
the  thrust  reverser  that  extended  when  you 
moved  the  reverse  thrust  levers. 

(4)  Make  sure  the  reverse  thrust  levers  an> 
ill  the  fully  stowed  f)osition. 

(5)  Install  the  applicable  L(R)  electrical 
connectors,  D20194(D2019tt)u)n  the  L(R) 
svnch-locks.  V170(V171). 

WARNING;  MAKE  SURE  ALL  PERSONS 
AND  EQUIPMENT  ARE  CLEAR  OF  THE 
AREA  BEHIND  THE  THRUST  REVERSERS. 
IF  YOU  DO  NOT  OBEY  THIS 
INSTRUCTION,  INJURIES  TO  PERSONS  OR 
DAMAGE  TO  EQUIPMENT  CAN  OCCUR 
WHEN  THE  THRUST  REVERSERS  ARE 
EXTENDED. 

(6)  Move  the  reverser  thrust  levers  for  the 
two  engines  to  extend  the  thrust  reversers 
with  hydraulic  power. 

Note:  If  the  thrust  reversers  extend,  the 
synch-locks  are  serviceable.  If  the  thrust 
reversers  do  not  extend,  the  applicable 
syn<:h-lo<;ks  did  not  operate  correctly. 
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(7)  Replace  the  applicable  synch-locks  on 
the  thrust  reverser  that  did  not  extend  when 
>ou  moved  the  reverse  thrust  levers. 

E.  Put  the  airplane  back  to  its  usual 
condition. 

(1)  Move  the  reverse  thnist  levers  to  fully 
retract  the  thrust  reversers  on  the  two  engines 
with  hydraulic  p>ower. 
■  (2)  Remove  the  hydraulic  powe.'  if  it  is  not 
necessary. 

(3)  Remove  the  electrical  power  if  it  is  not 
necessary. 

(4)  Close  the  fafl  cowl  panels. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACOJ,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  SeattJe  .ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compl  iance  with  this  AD.  if  any,  m.ay  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  IW 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  installation  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0060,  Revision  2,  dated  August  19. 
1993;  and  Boeing  Service  Bulletin  767-78- 
0061,  Revision  1,  dated  August  5, 1993;  as- 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5.S2(a) 
and  1  CFR  part  51.  Certain  other  actions  shall 
.  be  done  in  accordance  with  Boeing  Service 
Bulletin  767-78-0054.  dated  December  13. 
1991;  and  Boeing  Service  Bulletin  767-78- 
0053,  dated  December  13. 1991;  as 
applicable.  The  incorporation  by  reference  ul 
these  documents  was  approved  previouslv  by 
the  Director  of^he  Federal  Register  in 
accordance  with  5  U.S.C.  552[a)  and  1  CFR 
part  51  as  of  January  27. 1992  (57  FR  3004 
January  27, 1992).  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington  98124- 
2207.  Copies  maybe  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  S\V..  Renton.  Washington;  or  at  the 
Office  of  the  Federaf  Register.  800  .North 
Capitol  Street  NW..  suite  700.  Washington. 
DC. 

(i)  This  amendment  beconips  effective  on 
September  12.  1994. 

Issued  in  Renton.  Washington,  on  |uiy  28. 
1994. 

Oarreli  M.  Pederson. 

Acting  Manager,  frmsvort  Airplnne 
Directorate.  .Mrcraft  Certification  Sen-ice. 
(FR  Doc.  94-18840  Filed  8-10-94;  845  amj 
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14  CFR  Part  39 

[Docket  No.  93-NM-174^D;  Amendment 
39-«989;  AD  94-15-18] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
that  the  FAA-approved  maintenance 
inspection  program  include  inspections 
which  will  give  no  less  than  the 
required  damage  tolerance  rating  (DTR) 
for  each  Structural  Significant  Item 
(SSI).  This  amendment  requires  the 
inclusion  of  additional  airplanes  to  the 
candidate  fleet.  This  amendment  is 
prompted  by  a  recommendation  from 
the  Airworthiness  Assurance  Working 
Group,  Model  747  Structures  Task 
Group,  The  actions  specified  by  this  AD 
are  intended  to  ensure  the  continued 
structural  integrity  of  the  total  Boeing 
Model  747  fleet. 

DATES:  Effective  September  12, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12, 1994. 

ADDRESSES:  The  ser\'ice  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Offi(  e  of  the 
Federal  Register,  800  North  Capitol 
Street  NW..  s-jite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ste\en  Fox,  Aerospace  Hngineer, 
Airfrrniipi3ran(.h,  ANM-120S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certsficiition  Office.  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056;  telephone  (206) 227-2777- 
fax  (206)227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-06-01 . 
amendment  39-8526  (58  FR  19571. 
Apr;!  15.  1993).  which  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  January  4,  1994  (59  FR  265) 
The  action  proposed  to  require  that  the 
FAA-approved  maintenance  inspection 
program  be  revised  to  include 


inspections  which  will  give  no  less  than 
the  required  damage  tolerance  rating 
(DTR)  for  each  Structural  Significant 
Item  (SSI).  That  action  was  prompted  by 
a  recommendation  from  the 
Airworthiness  Assurance  Working 
Group,  Model  747  Structures  Task 
Group  (STG).  The  requirements  of  that 
AD  are  intended  to  ensure  the 
continued  structural  integrity  of  the 
total  Boeing  Model  747  fleet.' 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Several  commenters  request  that  the 
selection  of  airplanes  in  the  candidate 
fleet  be  determined  by  the  STG.  which 
is  comprised  of  representatives  from 
various  operators,  the  F.\A.  and  Boeing. 
The  FAA  does  not  concur.  The  FAA  has 
determined  that  retired  a:-  lanes,  hull 
losses,  or  parked  airplane;  .nat  are  in 
the  current  candidate  fleet  must  be 
replaced  with  in-ser\ice  airplanes  to 
maintain  the  candidate  fleet  size  of  117 
in-service  airplanes.  In  selecting 
replacement  airplanes  for  the  candidate 
fleet,  the  FAA  evaluates,  among  other 
factors,  age  and  service  history  of  in- 
ser\-ice  airplanes.  The  FAA  will 
continue  to  consider  recom.mendations 
from  the  STG  for  replacement  airplanes; 
however,  the  responsibility  for 
determining  the  suitability  of  airplanes 
for  the  candidate  fleet  ulti'matelv  rests 
with  the  FAA. 

One  commenter  questions  the  validity 
for  including  Boeing  Model  747SR 
series  airplanes  in  the  Supplemental 
Structural  Inspection  Document  (SSID) 
candidate  fleet.  This  commenter  states 
that  the  FAA's  justification  for 
including  these  airplanes  was  based 
upon  the  conversion  of  these  airplanes 
from  passenger  operations  to  cargo 
operations,  which  the  commenter 
alleges  is  incorrect.  The  commenter 
further  states  that  the  FAA  needs  to 
consider  the  inclusion  of  airplanes 
based  upon  maintenance  requirements, 
especially  airplanes  that  have  been 
modiiled  in  accordance  with 
supplemental  type  ce.-tificates  (STC). 
The  FAA  does  not  concur.  The  F.\A 
points  out  that  it  included  certain 
Boeing  Mode!  747SR  series  airplanes 
because  these  a:rpiar.es  were  r.o  longer 
operated  as  Mode!  74~SR  series 
a:.-p!ar.es  (at  low  gro.;s  weights  and  at 
red'jced  engine  thrus's).  not  because 
*hev  were  converted  from  passenger 
operations  to  cargo  cper.itions.  Since 
those  airplanes  are  now  cpera'ed 
similarly  to  other  airplanes  that  are  in 
the  Boeing  Mode!  74~  SSID  candidate 
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fleet  and  that  are  operated  as  both 
freighter  and  passenger  airplanes,  the 
FAA  has  determined  that  they,  too. 
should  be  included  in  the  SSID 
candidate  fleet.  As  noted  above,  the 
FAA  considers  many  factors  when 
selecting  airplanes  for  inclusion  into  the 
candidate  fleet,  including  age  and 
service  history  of  the  airplane,  which 
may  be  affected  by  modifications  that 
were  performed  in  accordance  with 
STCs. 

Since  AD  86-19-01  requires 
structural  inspections  and  repairs  or 
replacements  on  certain  Model  747- 
lOOSR  series  airplanes,  a  number  of 
eommenters  request  that  AD  86-19-01, 
Amendment  39-5395  (51  FR  29212, 
August  15, 1986),  be  revised  to  exclude 
Model  747SR  series  airplanes  that  are 
now  included  in  this  rulemaking  action 
to  avoid  redundant  requirements  for 
inspection.  One  of  these  eommenters 
requests  that  the  requirement  to  inspect 
SSI's,  required  by  AD  8&»-19-01,  be 
exempt  from  the  requirements  of  this 
AD.  The  FAA  concurs.  The  FAA  will,  in 
a  separate  rulemaking  action,  revise  AD 
86-19-01  to  exclude  Model  747-lOOSR 
series  airplanes  that  have  been  included 
in  this  final  rule. 

One  commenter  requests  an  extension 
in  the  compliance  time  until  such  time 
that  a  review  of  the  damage  tolerance 
rating  (DTR)  check  forms  has  been 
completed  and  a  revised  SSID  has  been 
issued.  The  FAA  does  not  concur.  To 
extend  the  compliance  time  for  this 
action  would  be  inappropriate,  since  the 
FAA  has  determined  that  an  unsafe 
condition  exists  and  that  inspections 
must  be  conducted  to  ensure  continued 
safety.  Additional  rulemaking  may  be 
considered,  however,  once  the  DTR 
check  forms  have  been  reviewed  and 
incorporated  into  the  revised  SSID. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  128  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  87  airplanes  of 
U.S.  registry  and  8  U.S.  operators  will 
be  affected  ^  this  AD.  Incorporation  of 
the  SSID  program  into  an  operator's 
maintenance  program,  as  required  by 
AD  93-06-01,  and  retained  in  this  AD, 
is  estimated  to  necessitate  1,000  work 
hours  (per  operator)  at  an  average  labor 
rate  of  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  to  the  8 
affected  U.S.  operators  to  incorporate 
the  SSID  program  is  estimated  to  be 
$440,000,  or  $55,000  per  U.S.  operator. 

The  recurring  inspections  cost,  as 
required  by  AD  93-06-01,  and  retained 


in  this  AD,  is  estimated  to  be  1.275  work 
hours  per  airplane  at  an  average  labor 
rate  of  $55  per  work  hour.  Based  on 
these  figures,  the  annual  recurring  cost 
required  by  AD  93-06-01,  and  retained 
in  this  AD,  is  estimated  to  be  $6,100,875 
for  the  affected  U.S.  fleet,  or  $70,125  per 
airplane. 

Since  no  new  operators  have  been 
added  by  this  AD,  there  will  be  no  new 
costs  associated  with  incorporating  the 
SSID  program  into  an  operator's 
maintenance  program.  Therefore,  the 
future  economic  cost  impact  of  this  AD 
on  U.S.  operators  is  now  only  the  cost 
of  the  recurring  inspections  for  these 
additional  airplanes. 

The  number  of  required  work  hours 
for  the  recurring  inspections  in  this  AD, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  were  to 
be  conducted  as  "stand  alone"  action. 
However,  in  actual  practice,  these 
actions,  for  the  most  part,  will  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary  . 
additional  work  hours  will  be  minimal 
in  many  instances.  Additionally,  any 
costs  associated  with  special  airplane 
scheduling  will  be  minimal. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  ha\'e  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  Under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
ReguUtory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docka*  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  hicorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8526  (58  FR 
19571,  April  15, 1993).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8989,  to  read  as  follows 

94-15-18  Boeing:  Amendment  39-8989. 
Docket  93-NM-174-AD.  Supersedes  AD 
93-06-01,  Amendment  39-«526. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Section  3.0  of  Boeing  Documpnt 
No.  D6-35022,  Volumes  1  and  2, 
"Supplemental  Structural  Inspection 
Document  (SSID)  for  Model  747  Airplom*!;,' 
Revision  E,  dated  June  17, 1993;  and 
manufacturer's  line  numbers  42, 174,  221, 
231,  234,  239,  242,  and  254;-certifii;ated  in 
aiiy  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  continued  stnictural 
integrity  of  the  total  Boeing  Model  747  fleet, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  Boeing  Dor umenl 
No.  D6-35022,  Volumes  I  and  11, 
"Supplemental  Structural  Inspection 
Dociunent  (SSID),"  Revision  D,  dated 
February  1992:  Within  12  months  after  May 
17, 1993  (the  effective  date  of  AD  93-06-01, 
Amendment  39-8526),  incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  which  provides  no  less 
than  the  required  Damage  Tolerance  Rating 
(DTR)  for  each  Structural  Significant  Item 
(SSI)  listed  in  Boeing  Document  No.  D6- 
35022,  Revision  D,  dated  February  1992.  (Th*- 
required  DTR  value  for  each  SSI  is  listed  in 
the  document.)  The  revision  to  the 
maintenance  program  shall  include  Sections 
5.0  and  6.0  Of  the  SSID  and  shall  be 
implemented  in  accordance  with  the 
prrx;edures  contained  in  those  sections. 
Revision  to  the  maintenance  program  shall  Lm? 
in  accordance  Revision  D  of  the  SSID,  until 
Revision  E  of  the  SSID  is  incorporated  into 
the  FA.A-approved  maintenance  inspection 
program  in  accordance  with  the  requirements 
of  paragraph  (b)  of  this  AD. 

(b)  For  airplanes  listed  in  Boeing    - 
Document  No.  D6-35022,  Volumes  1  and  2, 
"Supplnmental  Structural  Inspection 
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Document  (SSID)  for  Model  747  Airplanes," 
Revision  E,  dated  June  17, 1993;  and 
manufacturers  line  numbers 42. 174,  221. 
231,  2.-?4.  239,  242.  and  254;  Within  12 
months  after  the  effective  date  of  this  AD. 
replace  the  revision  of  the  FAA-approved 
maintenance  inspection  program  required  by 
paragraph  [a]  of  this  AD  with  a  revision  that 
provides  no  less  than  the  required  DTR  for 
each  SSI  listed  in  Boeing  Document  No.  D6- 
35022,  Volumes  1  and  2,  "Sijpplemental 
Structural  Inspection  Document  (SSID)  for 
Model  747  Airplanes,"  Revision  E,  dated 
June  17, 1993.  (The  required  DTR  value  for 
each  SSI  is  listed  in  the  document.)  The 
revision  to  the  maintenance  program  shall 
include  Sections  5.0  and  6.0  of  the  SSID  and 
shall  br  implemented  in  accordance  with  the 
procedures  contained  in  those  sections. 

(c)  Cracked  structure  must  be  repaired, 
prior  to  further  flight,  in  accordance  with  an 
FAA-approved  method. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  laformation  concerning  the  existence 
of  approved  alternative  methods  of 
•  compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  thePederal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
cnn  be  accomplished. 

(f)  The  incorporation  of  the  revision  shall 
be  done  in  accordance  with  Boeing 
DoGumrnt  No.  06-35022.^ Volumes  1  and  2, 
"Supplemental  Structural  Inspection 
Docunient  (.SSID)  for  Mod-1  747  Airplanes," 
Revision  E,  dated  lune  17, 1993,  which 
contdins  the  following  list  of  effective  pages: 


Page  No. 

Revision  letter 
stiown  on  page 

List  of  Active  Pages  

Pages  1  ttirough21  1. 

E 

(Note:  The  issue  date  is  indicated  only  on 
the  title  page  of  Vplume  1.)  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
September  12, 1994. 


Issued  in  Renton,  Washington,  on  July  22 
1994.  '    y    ^• 

Darrell  M.  Pederson, 

Acting  Manager.  Tronspoii  Airplane 
Directorate,  Aircraft  Cenificatwn  Service. 
IFK  Doc  94-18454  Filed  8-10-94;  8:45  am) 
BILLING  CODE  491»-13-(J 


14  CFR  Part  39 

IDocket  No.  94-NM-115-AD;  Amendment 
39-8997;  AD  94-17-02] 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-11  200  and 
400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for  - 
comments. 


SUMMARY:  This  amendment  adopts  a 
new?  airworthiness  directive  (AD)  that  is 
applicable  to  all  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes.  This  action  requires  a  one- 
time inspection  to  determine  the  tension 
of  the  control  cables  of  the  thrust 
reversers,  and  correction  of  the  tension, 
if  necessary;  a  one-time  inspection  of 
the  cables  to  detect  breakage,  damage, 
wear,  or  signs  of  corrosion,  and 
replacement  of  discrepant  cables  with 
serviceable  cables;  lubrication  of  the 
cables;  and  reporting  the  results  of  the 
inspections  to  the  manufacturer.  This 
amendment  is  prompted  by  a  report  of 
a  frayed  and  corroded  control  cable.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the 
control  cables,  which  may  lead  to  the 
inability  of  the  thrust  reversers  to 
deploy,  and  subsequently,  adversely 
affect  stopping  distances  and 
controllability  of  the  airplane  on  the 
runway  during  landing. 
DATES:  Effective  August  26. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  26, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  11,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
115-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  British 
Aerospace.  Inc.,  22070  Broderick  Drive, 
Sterling,  Virginia  20166.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 


1601  Lind  Avenue.  SW  .  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  Norlh  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  AN'M-ll 3. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  9805.5-4056;  telephone 
(206)  227-2148; fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The  Gvil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
British  Aerospace  Model  BAC  1-1 1  200 
and  400  series  airplanes.  The  CAA 
advises  that  it  has  received  a  report  from 
an  operator  of  Model  BAC  l-ll  500 
series  airplanes  that  the  control  cable  of 
the  thrust  reverser  was  severely 
corroded  and  frayed.  Severely  corroded 
and  frayed  control  cables  of  the  thrust 
reverser  could  result  in  failure  of  the 
control  cable.  This  condition,  if  not 
corrected,  could  result  in  the  inability  of 
the  thrust  reversers  to  deploy,  and 
subsequently,  adversely  affect  stopping 
distances  and  controllability  of  the 
airplane  on  the  runway  during  landing. 

Since  the  thrust  reverser  system  on 
Model  BAC  1-11  500  .series  airplanes  is 
similar  in  design  to  that  on  the  Model 
BAC  1-11  200  and  400  series  airplanes, 
these  airplanes  are  also  subject  to  the 
same  unsafe  condition. 

British  Aerospace  Airbus.  Ltd.,  has 
issued  Campaign  Wire  76-CW-PM6031, 
dated  May  12, 1994,  which  describes 
procedures  for  performing  an  insper  tion 
to  determine  the  tension  of  the  control 
cables  of  the  thrust  reversers  and 
correction  of  the  tension,  if  necessary;  a 
detailed  visual  inspection  of  the  control 
cables  to  detecl  breakage,  damage,  wear, 
or  signs  of  corrosion  (swelling),  and 
replacement  of  discrepant  control  cables 
with  serviceable  cables;  lubrication  of 
the  cables;  and  reporting  the  results  of 
the  inspections  to  the  manufacturer.  The 
CAA  classified  this  campaign  wire  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  ailTjIane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
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for  product?  of  this  type  design  that  are 
cer.incared  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
rdentified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  sarr.e 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  control  cables, 
which  n:ay  lead  to  the  inability  of  the 
thrust  reversers  to  deploy,  and 
subsequently,  adversely  affect  stopping 
distances  and  controllability  of  tha 
airplane  on  the  runway  during  landing 
This  AD  requires  a  one-time  inspection 
of  the  control  cables  of  the  thrust 
reversers  to  determine  the  tension  of  the 
control  cable,  and  correction  of  the 
tension,  if  necessary;  a  one-time 
inspection  of  the  control  cables  to  detect 
breakage,  damage,  wear,  or  signs  of 
corrosion,  and  replacement  of 
discrepant  control  cables  with 
serviceable  cables;  lubrication  of  the 
cables;  and  reporting  the  results  of  the 
inspections  to  the  manufacturer.  The 
actier.s  are  required  to  be  accomplished 
in  accordance  with  the  campaign  wire 
described  previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulem.aking. 

Since  3  situation  exists  that  requires 
the  immediate  adoption  of  this^ 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comm.ent 
hereon  are  im.practicable.  and  that  good 
cause  exists  for  making  this  amendmer.' 
effective  in  less  than  30  days. 

Comments  Invited 


A::h; 


this  action  is  m  the  form  of 


a  final  rile  that  involves  requirem.ents 
affecmg  f.ight  safety  and.  thus,  was  net 
preceded  by  notice  and  an  opportunity 
for  pub'.ic  com.ment.  com.mients  are 
invited  on  this  nule.  Interested  person; 
are  invited  to  comment  on  this  r^le  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comvmunications  shall  identify  the 
Rules  Docket  num.ber  and  be  submitted 
in  trit3licate  to  the  address  soecified 
under  the  caption    ADDRESSES."  All 
com.m.unications  received  on  cr  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  m.ay  be 
am.ended  in  light  of  the  ccm-men"; 
received.  Factual  information  tha* 
supports  the  comm.enter's  ideas  in  i 
suggestions  is  extremely  helpf^ul  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determ.ining  whether 
additional  rulemaking  action  would  be 
needed. 

Comrpents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environm.ental.  and  energy  a^peoti  of 


the  rule^hat  might  suggest  a  need  ^o 
modif;,-  the  rule.  All  comm.ents 
subm.itted  will  be  available,  both  before 
and  aftar  the  closing  date  for  com.m;ents, 
m  the  Rules  Docket  for  exam.ination  by 
interested  persons  A  report  that 
sum.marizes  each  FAA-public  contac* 
concerned  wi*h  the  substince  of  this  AD 
w::!  be  filed  in  the  Rules  Docket 

Comxenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  com.ments 
subm.itted  in  response  to  this  rule  m>uit 
submit  e  self-addressed,  stamped 
postcard  on  which  the  following 
s'atem.ent  is  made:  ""Com-ments  to 
Docket  Num.ber  94-NM-115-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  '_he  commenter. 

The  regulations  adopted  herein  wilL 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationsh:p  between  the 
national  government  and  the  States,  or 
on  the  d.stribution  of  power  and 
respo.nabili'ies  among  the  various 
levels  of  govemm.ent.  Therefore,  in 
accordance  with  Executive  Order  126 12. 
it  IS  determined  that  'his  final  r-le  does 
not  have  sufficient  federalism 
im.piicalions  to  warrant  the  preparation 
of  a  Federalism.  Assessment. 

The  rAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  m.ust  be  issued  imm.ediately  to 
co.'rect  an  unsafe  condition  in  aircraf'', 
and  that  it  is  not  a    significant 
reiu'.itary  ac'icn  '  under  E.\ecutive 
Order  1^:856.  It  has  been  determ.ined 
further  that  this  action  involves  an 
em.er^etcy  regulation  under  DOT 
Regulitc.-)-  Policies  and  Procedures  [44 
,  FR'i:G34,'  February  25.  19r9).  If  it  is 
c-'ermir.ed  that  this  emergency 
regulaticn  otherwise  would  be 


eft: 


ier  DOT  Regulator 


Pchcieaand  Procedures,  a  tlnal 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  i:  f.ied,  m.ay  be  obtained  from  the 
Rule;  Dbcket  at  the  location  provided 
under  'he  cip-ion  AOOBESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 

sit>y,  Incorporition  by  reference,. 
5ite"v. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
a.'hcrity  delegated  to  m^e  by  the 
Adminlitrator,  the  Federal  Aviation 
Adm.miif  ration  am.ends  part  39  of  the 
r  :^deral  Aviation  Regulations  (14  CFR 
part  3iJ  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

I.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 


»ly  affect  stopping  distances  and 
"jility  of  the  airplane  on  the  runway 


Authority:  49  U  S  C.  App.  1354fa),  1421 
ir.d  \4Z\.  ii  US  C  106ig].  and  14  CFR 

It  -iJ  . 

§39.13    [AmendetSI 

2  Section  19.13  is  amended  by 
idding  the  following  new  airworthiness 

directive: 

94-1 7-02  British  Aerospace  Airbos  Limited 
SFonnerly  British  .Aerospace,  PLCh 

A.r.er.lrr.?r.t  J9-3997  Docket  94-NM-. 

ii5-Aa 

AptJ.icafauicy  AU  Model  BAG  1-11  200 
and  4i>3  >?r.^3  i.rp lanes,  certificated  in  any 
ci'egor,- 

Cj.mphir.ce  Required  as  indicated,  unless 
i::^— .pi. jhad  previously. 

To  prevent  failure  of  the  control  cables, 
'-vh;ch  may  lead  to  the  inability  of  th»»  thru.>t 
reverse :;  to  deploy,  and  subsequer 
•iiverse' 
c  jr.^  j^.iu'. 
d  jria^  Undiag,  accomplish  the  following: 

(a)  ■.V.':hin  100  hours  time-in-service  or  1 
m-or.th  af^er  the  effective  date  of  this  AD, 
whichever  occurs  earlier,  perform  an 
inspec*:.)!!  to  determine  tlie  tension  of  the 
c3.-trci  cac'.es  of  the  thrust  reverser,  in 
a:cj:iir.ce  with  British  Aerospace  Airbus. 
L-i  .  Ci:np3:gn  Wire  7S-CW-PM6031,  dated 
M\y  t2.  I-iM.  If  the  tension  of  any  control 
cole  IS  outside  tlie  limits  specified  in 
Chip'er  7>-Il-0  of  tlie  Airplane 
V.2':r.-^-ir.ce  f-tanual  •  AMMl,  prior  to  further 
f.cjht,  c=jrr?ct  the  tension  of  that  cable,  in 
accordmce  Wi*h  the  campaign  wire    - 

lb!  Within  too  hours  time-in-service  or  t 
m.onth  after  the  effective  date  of  this  AD. 
.  w  hichever  occurs  earlier,  perform  an    . 
:r.ipec'ion  to  detect  breakage,  damage,  wear. 
or  signs  of  corrosion  (swellmg)  of  the  control 
cibie-ot  the  thrast  reverser.  in  accordance 
'■".th  Briush  Aerospace  Airbu;s,  Ltd., 
Camoi.jn  I'/ix?  T3-CW-PM6031,  dated  May 

t2,  1J:*4' 

(1)  [t  the  CO  ntrol  cables  are  free  of 
d'.serepancies,  prior  to  further  flight, 
l:cbrica':e  the  cables  m  accordance  with  the 
cimpi:,ja  v.ire. 

(21  If  any  control  cible  is  broken,  damaged. 
worr-beyond  the  limits  specified  in  Chapter 
2r-00,  Figu-e  201.  of  the  AMM.  or  corroded. 
pr:or  to  fiarther  fught.  replace  the  discrepant 
cdble  w.'h  a  serviceable  cable dnd  lubricate 
the.cabl^s,  in  accordance  with  British 
Aerospace  Airbus.  Ltd.  Campaign  Wire  76- 
CV.'-PV.o031.  dated  May  12. 1994. 

(cI  Within  72  hours  aftercompletion  of  the 
i.-.specticns  req'.;ired  by  this  AD.  submit  a 
report  of  the  findings  of  those  inspections  to 
British  Aexospace  Airbus.  Ltd..  Manager. 
Ser.ice  Support,  Bristol  BS  99  7AR,  England. 
fa.K  44-272-364491.  Infonnation  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Mar.dge.ment  and  Budget  (OMB)  under  the 
provisions  of  tl^.e  Paperwork  Reduction  Act  of 
1 J80  ;44  U.S.C.  3501  et  seq.]  and  have  been 
•  <sigr.?d  OMB  Control  Number  2120-0056 

(i!  An  alternative  method  of  compliance  or 
a  I'ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators    - 
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shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-n3. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Rogulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  tightening,  inspections,  lubrication, 
and  replacement  shall  be  done  in  accordance 
with  British  Aerospace  Airbus,  Ltd., 
(Jimpaign  Wire  76-CW-PM6031.  dated  May 
12, 1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  l!.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace.  Inc..  22070  Broderick 
Drive.  Sterling.  Virginia  20166.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  S\V..  Renton 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.  suite 
700,  Washington,  DC. 

(g)  This  amendment  b(!(  omes  effective  on 
August  26,  1994.  " 

Issued  in  Renton.  Washingtcm.  on  August 
4,1994. 

lames  V.  Devany, 

Acting  Monager.  Tmnsporl  Airplane 
nirpitomte.  Aircraft  Certification  Sen  ice. 
IFR  Doc.  94-19478  Filed  8-10-94;  8;45  am] 
BILUNG  CODE  4910-13-U 


t4  CFR  Part  39 

[Docket  No.  93-CE-27-AD;  Amendment  39- 
8991;  AD  94-16-02] 

Airworthiness  Directives:  Luscomt}e 
Model  8  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendmei>t  supersedes 
AD  79-25-05,  which  currently  requires 
repetitively  inspecting  the  existing 
aluminum  vertical  stabihzer  forward 
attach  fitting  for  cracks  on  Luscombe 
Model  8  series  airplanes,  and  replacing 
any  cracked  parts.  Steel  fittings  are  now 
available  that,  when  installed,  will 
ehminate  the  need  for  repeated  removal 
and  inspection  of  the  aluminum  fitting, 
which  could  result  in  damage  to  the 
fastener  holes.  This  action  requires 
replacing  the  existing  aluminum  fitting 
with  a  steel  vertical  .stabilizer  forward 
attach  fitting  on  Luscombe  Model  8 
series  airplanes  that  have  round-tipped 
vertical  stabilizer  installations.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 


vertical  stabilizer  as  a  re.suh  of  a  cracked 
fitting,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Effective  September  19, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  as  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
19.  1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Don  Luscombe  Aviation  History 
Foundation,  P.O.  Box  63581,  Phoenix. 
Arizona  85082;  telephone  (602)  693- 
4312.  This  information  mav  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Wachington,  DC. 
FOR  FURTHER  INFORMATION  COMTACT: 
M.S.  Lirio  Liu.  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA.  3229  E.  Spring  Street.  Long  Beach. 
Cahfomia  90806;  telephone  (310)  988- 
5229;  facsimile  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Luscombe  Model  8  series  airplanes  was 
published  in  the  Federal  Register  on 
January  12,  1994  (59  FR  1676).  The 
action  proposed  to  supersede  .\D  79- 
25-05  with  a  new  AD  that  would 
require  replacing  the  existing  aluminum 
vertical  stabilizer  forward  attach  fitting 
P/N  28444  orP/N  28453.  with  a  steel 
fitting  manufactured  by  the  Univair 
Aircraft  Corporation  (P/N  U28444)  or 
FAA-approved  equivalent  part. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  four 
comments  received  from  three  different 
commenters. 

Two  commenters  propose  including 
Luscombe  part  number  (P/N)  28415  in 
the  list  of  vertical  stabilizer  attach 
fittings  that  should  be  replaced  as 
.specified  in  paragraph  (a)  of  the 
proposal.  The  FAA  concurs  and  has 
changed  paragraph  (a)  of  the  AD  to 
include  this  P/N  as  well  as  P/N  28444 
and  P/N  28453. 

These  same  two  commenters  request 
including  Luscombe  P/N  28455  as  a 
replacement  part  for  the  vertical 
stabilizer  attach  fittings.  This  part  has 
type  design  approval  from  the  FAA,  and 
the  Don  Luscombe  Aviation  History 
Foundation  (DLAHF)  holds  a  Parts" 
Manufacturer  Approval  (PMA).  The 
FAA  concurs  that  this  part  should  be 
referenced  in  the  AD  and  has  changed 


paragraph  (a)  of  the  AD  to  include  the 
following: 

Replace  the  aluminum  vertical  stabilizer 
forward  attach  fitting.  *   •   *  with  either 
Luscombe  P/N  28455  manufacfurf.ibv  the 
DLAHF;  a  welded  steel  fitting  manufactun-d 
by  the  Univair  Aircraft  Corporation.  P/N 
1)28444;  or  an  FAA-approved  equivalent 
pari. 

Both  ofthe.se  commenters  rj^quesf 
replacing  the  installation  instructions 
referenced  as  Figure  1  in  the  proposal 
with  DLAHF  Service  Re(  ommendation 
#1.  dated  November  28,  1993.  The 
commenters  state  that  this  publication  is 
basically  identical  to  Figure  1.  The  FAA 
concurs  that  this  action  should  be 
accomplished  in  accordance  with 
DLAHF  Service  Re<;ommendation  «]. 
dated  November  28,  1993.  and  has 
changed  the  AD  accordingly. 

The  third  commenter  recommends 
that  the  FAA  more  clearly  state  the 
Applicability  of  the  proposal  bv  only 
incorporating  those  Luscombe  Model  H 
series  airplanes  with  round  tip  vertit  al 
stabilizers.  This  commenter  slates  that 
all  the  applicable  .sen  ice  difficulty 
history  is  ba.sed  upon  those  stabilizers 
with  round  tips  and  there  is  no  serv ice 
difficuhy  history  for  those  with  square 
tips.  The  FAA  concurs  and  has  (handed 
the  Applicability  statement  of  the  AD  to 
include:  "Model  8  Series  airplanes  (all 
serial  numbers)  that  have  round-tipped 
vertical  stabilizer  installations, 
certificated  in  any  category." 

After  careful  rev  iew  of  all  available 
information  including  the  comments 
referenced  above,  the  F,\A  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  (1)  the 
addition  of  the  part  numbers  to  the 
listing  of  the  existing  and  replacement 
parts  for  the  AD;  (2)  the  incorporation 
of  the  DLAHF  Service  Recommendation 
M,  dated  November  28,  1993.  into  the 
AD:  (3)  the  Applicability  change  to  the 
AD  that  limits  the  action  to  only  those 
affected  airplanes  with  round-tipped 
vertical  stabilizer  installations:  and  (4) 
minor  editorial  corrections.  The  FAA 
has  determined  that  none  of  the  AD 
modifications  described  above  will 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  publit; 
than  was  already  proposed. 

The  FAA  estimates  that  2.029 
airplanes  in  the  U.S.  mgi.strv  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  S121  per  airplane.  Based 
on  these  figures,  the  total  cost  impat.t  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,097,689.  This  figure  is  based  on 
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the  assumption  that  no  affected  operator 
has  accomplished  this  action. 

The  Univair  Aircraft  Corporation  has 
informed  the  FAA  that  194  Luscombe  P/ 
N  U-28444  tail  fin  fittings  have  been 
sold  since  1984.  Based  on  the 
assumption  that  each  of  these  194 
fittings  is  installed  on  an  affected 
airplane,  the  futiu«  cost  impact  estimate 
for  this  AD  is  reduced  by  $66,154  (4 
hours  labor  x  $55-fSl21  parts  x  194 
airplanes)  from  $1,097,689  to 
$1,031,535. 

The  regulations  adopted  herein  will . 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

l.The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  K.S.C.  App.  13S4{a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  79-25-05.  Amendment 
39-3630,  and  by  adding  a  new 


airworthiness  directive  to  read  as 
follows: 

94-16-4)2  Luscombe:  Amendment  39-6991; 
Docket  No.  93-CE-27-AD.  Supersedes 
AD  79-25-05,  Amendment  39-3630. 

Applicability:  Model  8  Series  airplanes  (all 
serial  numbers)  that  have  round-tipfted 
vertical  stabilizer  installations.  certiHcated  in 
any  category'. 

Compliance:  Required  within  the  next  100 
hours  tirne-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  vertical  stabilizer 
as  a  resBlt  of  a  cracked  fitting,  which  could 
result  in  loss  of  control  of  the  airplane, 
accomprfish  the  following; 

(a)  R^lace  the  aluminum  vertical 
stabiliztr  forward  attach  fitting,  Luscombe 
part  nuBiber  (P/N)  28415,  P/N  28444,  or  P/ 
N  28453,  with  either  Luscombe  P/N  28455 
manufactured  by  the  Don  Luscombe  Aviation 
History  Foundation  (DLAHF);  a  welded  steel 
fitting  manufactured  by  the  Univair  Aircraft 
Corporation.  P/N  U26444;  or  an  FAA- 
approvad  equivalent  part.  Accomplish  this 
replacement  in  accordance  with  the 
procedures  included  in  DLAHF  Service 
Recomrjiendation  #1.  dated  November  28, 
1993. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  l/js  Angeles 
Aircraft  Certification  Office  (AGO),  3229  E. 
Spring  Street,  Long  Beach.  California  90806. 
The  reqfjest  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  apprpved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  The  replacement  required  by  this  AD 
shall  ba  done  in  accordance  with  the  Don 
Luscombe  .\viation  History  Foundation 
.Service  Recommendation  #1,  dated 
^vember  28, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  L!.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Don  Luscombe  Aviation 
History  Foundation.  P^Box  63581. 
Phoenix,  .\rizona.  Copies  may  be  inspected 
at  the  FAA.  Central  Region,  Office  of  the 
.Assistant  Chief  Counsel,  Room  1558,601  E. 
12th  Street,  Kan.sas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Ciapitol  Smjet,  NW.,  suite  700,  Washington. 
DC. 

(e)  This  amendment  (39-8991)  superscKies 
AD  79-.25-05.  Amendment  39-3630. 

(0  This  amendment  (39-8991)  becomes 
effw:livr  on  September  19, 1994. 


Issued  in  Kansas  City.  Missouri,  on  |uly  26. 
1994. 

Barry  D.  CIraieiits, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  94-18841  Filed  8-10-94;  8:45  ami 
BILUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  93-SW-13-AD:  Amendment 
39-8969;  AD  94-14-20] 

Airworthiness  Directives;  Sikorsky 
Aircraft  Model  S-76A  Series 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Sikorsky  Aircraft  Model 
Sr-76A  series  helicopters,  that  currently 
requires  an  initial  and  repetitive 
inspections  of  the  tail  rotor  (T/R)  blade 
spar  elliptical  centering  plug  (centering 
plug)  for  disbonding  and  adds  a 
retaining  pad  between  the  T/R  gearbox 
output  shaft  and  the  inboard  T/R  spar. 
This  amendment  requires  the  same 
design  changes  and  procedures  as  the 
previous  AD,  except  that  it  would 
eliminate  the  500  hours'  time-in-service 
repetitive  inspections  for  centering  plug 
disbonding.  This  amendment  is 
prompted  by  an  improved  bonding  and 
repair  procedure  and  the  lack  of  reports 
concerning  the  movement  or  disbonding 
of  the  centering  plug.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  centering  plug  from 
disbonding  and  moving  out  of  position, 
which  could  result  in  loss  of  tail  rotor 
control,  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Effective  September  15, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
15, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Sikorsky  Aircraft,  Commercial 
Customer  Support,  6900  Main  Street. 
Stratford,  Connecticut  06601-1381.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Office  of  the  Assistant  Chief  Counsel, 
2601  Meacham  Blvd..  Room  663.  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT.  Mr. 
Donald  F.  Thompson,  Aerospace 
Engineer.  Airframe  Section,  ANE-152, 
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FAA,  Boston  Aircraft  Certification 
Office.  New  England  Region,  12  New- 
England  Executive. Park.  Burlington, 
Massachusetts  01803,  telephone  (617) 
238-7162,  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
84-06-02,  Amendment  39-4329  (49  PR 
10922,  March  23,  1984)  which  is 
applicable  to  Sikorsky  Aircraft  Model 
S-76A  series  helicopters,  was  published 
in  the  Federal  Register  on  August  4, 
1993  (58  PR  41442).  That  action 
proposed  to  require  the  same  design 
changes  and  procedures  as  the  previous 
AD,  exreut  that  it  would  eliminate  the 
500  hours'  time-in-service  repetitive 
inspections  for  centering  plug 
disbonding.  This  amendment  is 
prompted  by  an  improved  bonding  and 
repair  procedure  and  the  lack  of  reports 
concerning  the  movement  or  disbonding 
of  the  centering  plug. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  F.^A's  determination  of 
the  cost  to  the  public.  However,  for 
consistency  of  word  usage  throughout 
the  AD  and  to  make  the  language  more 
consistent  with  the  Sikorsky  Aircraft 
Alert  Service  Bulletin  76-65-35 A, 
Revision  A,  dated  February  29,  1984. 
the  word  "pressure"  that  describes  the 
part  has  been  changed  to  "retaining" 
and  all  forms  of  the  word  "debond  " 
have  been  changed  to  "disbond."  Other 
minor  editorial  changes  were  made, 
also.  Therefore,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  a'doptiop  of  the  rule  with  the 
changes  previously'described.  The  FAA 
has  determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  190  Sikorsky 
Aircraft  Model  S-76A  series  helicopters 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  150 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  save 
approximately  4  work  hours  per 
helicopter  by  discontinuing  the  current 
500  hours'  time-in-service  repetitive 
inspections,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  annual  cost  savings  of 
the  proposed  elimination  of  these  AD 
inspections  on  U.S.  operators  is 
estimated  to  be  $33,000  annually. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federafism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significjint  economic 
impact,  positive  or  negative,  on  a 
substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation 'has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  die  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  bv  refornnre 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  lOfi(g):  and  14  CFR 
11.80. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
removing  Amendment  39-4829,(49  FR 
10922,  March  23.  1984),  and  by  adding 
a  new  airworthiness  directive  (AD). 
Amendment  39-8969,  to  read  as 
follows: 

AD  94-14-20  Sikorsky  Aircraft:  Amendmer.l 
39-8969.  Docket  Number  93-SU-13- 
AD.  Supersedes  AD  84-06-02. 
Amendment  39-4829. 
Applicability:  Model  S-76A  Series 
helicopters,  certificated  in  any  categorv'. 

Compliance:  Required  within  the  next  25 
hours'  time-in-service  after  the  effective  date 
of  this  AD.  unless  accomplished  previously. 
To  prevent  the  tail  rotor  blade  (T/R)  spar 
elliptical  centering  plug  (centering  plug)  from 
disbonding  and  moving  out  of  position, 
which  could  result  in  loss  of  tail  rotor  control 
and  loss  of  control  of  the  helicopter, 
accomplish  the  following  for  blades,  part 
numbers  (P/N)  76101-05001  and  76101- 


05101  series,  with  more  than  130  hours' 
time-in-service: 

(a)  Remove  the  blades  in  accordance  with 
the  maintenance  manual  and  inspect  the 
centering  plug  for  disbonding  of  the 
poh-urethane  filler  that  fills  the  space 
between  the  aluminum  centering  plug  and 
the  graphite  T/R  spar  in  accordarte  with 
Sikorsky  Aircraft  Alert  Service  Bulletin  76- 
65-35A,  Revision  A.  dated  February  29  1084 
(ASB). 

(1)  If  the  inspection  of  the  centering  plug 
shows  no  evidence  of  disbonding  greater 
than  one-half  inch  in  length,  install  a 
retaining  pad  in  accordance  with  paragraph 
2.C.  of  th«  Arcomplishm?nt  Instpjcticnc  of 
the  ASB. 

(2)  For  disbonds  greater  than  one-half  inch, 
but  less  than  2  inches  in  length,  repair  the 
blade  in  accordance  w,th  paragraph  2  B.(l)  of 
the  Accomplishment  In.strucncns  cf  the  y»SB. 

(3)  For  disbonds  equal  to  or  greater  ihan  2 
inches  in  length,  but  not  t omrsle-le  disrxinHq 
or  for  disbonded  centeri.ng  plugs  with  the 
pol>-urethane  filler  exces'sivelv  crac'ked  or 
deteriorated  to  the  extent  of  breaking  8-.va\ 
from  the  T/R  spar  or  the  renlering  plug 
rrmove  the  blade  from  senics  a.rd  repiace 
with  an  airworthy  blade. 

(4)  For  T/R  spars  with  Lon-.plete  T/R  spar 
to  centering  plug  disbond  in  which  the 
polyurethane  filler  is  intact  and  remeins  fully 
bonded  to  the  centering  piu^.  repair  in 
accordance  with  paragraph  2  B.(2)  of  the 
Acroniplishmenl  InstrjctioLs  of  ihe  A.SB 

(5)  For  T''R  spars  with  complete 
polyurethan?  filler  to  centering  plug  disbond 
in  which  the  polyurethane  filler  is  intact  ard 
remains  fully  bonded  to  the  T/R  spar,  repair 
in  accordance  with  paragraph  2.B.(3)  cf  the 
Accomplishment  Instrjctions  of  the  ASB 

(b)  Install  retaining  pad.  P/N  76102- 
05004-111.  in  accordance  w;;h  paragraph 
2  C.  of  the  .^ccompHshmrnt  Insirj<  iion<^  of 
the  ASB. 

(c)  .^n  alternative  method  of  comfiliante  or 
adjustment  of  the  compliance  time  that 
pro\ides  an  acceptable  level  of  safety  may  b*' 
used  when  approved  by  the  Manager.  Boston 
Aircraft  Certitlcation  Office.  Operators  shall 
submit  their  requests  through  an  FA.^ 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  anv.  ma>  be 
obtained  from  the  Boston  Airt.iiaft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished  if  a  retaining  pad  has 
been  installed. 

(e)  The  inspections  and  repair  shall  be. 
done  in  accordance  with  Sikorskv  Aircraft 
Alert  Service  Bulletin  76-65-35A.  Revision 
A.  dated  February-  29,  1984.  This 
incorporation  by  reference  was  approved  b\ 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from 
Sikorsky  Aircraft,  Commercial  Customer 
Support,  6900  Main  Street.  Stratford. 
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Ckjnnccticut  06601-1381.  Copies  may  he 
inspected  at  the  FA.^.  OfTice  of  the  Assistant 
Chifif  Counsel.  2601  Meacham  Blvd..  Room 
663.  Fort  Worth.  Texas;  or  at  the  Office  of  thr 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
September  15. 1994. 

Issued  in  Fort  Worth.  Texas,  on  |une  30. 
1994. 

Eric  Bries, 

Acting  Managpr,  notorcrnfi  Directomtf. 
Aircraft  ileriification  Sen-icp 

|FK  Doc.  94-18933  Filed  8-10-94;  8:45  am! 

BILUNC  COOE  491&-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  556  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Melengestrol  Acetate 

AGENCY:  Food  and  Dnij;  Administration, 

HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  12  supplemental  new 
animal  drug  applications  (NADA's)  filt-d 
by  The  Upjohn  Co.  The  Applications 
concern  the  use  of  Type  A  nudicated 
articles  containing  n.elengestrcl  acetate 
(MG.^)  (alone  and  in  combination)  to 
manufacture  certain  combination  drug 
Type  B  and  Type  C  medicated  feeds  for 
heiters  fed  in  confinement  for  sldughter. 
The  supplements  provide  for  a  revi<;ed 
toieran<:e  of  25  parts  per  billion  (ppb) 
NK'..A  residues,  which  is  a  change  in  the 
regulation  of  medicated  feed 
applications  to  a  Category  I  drug,  and 
the  removal  of  the  requirement  for  a  4fi- 
hour  preslaughter  withdrawal  pe:iod. 
EFFECTIVE  DATE:  Augu.st  11,  1994, 
FOR  FURTHER  INFORMATION  CONTACT:  Ja.  k 
Caldwell.  Center  for  Veterinary 
Medicine  (HFV-12fi).  Food  and  Drug 
Administration.  7500  Standi.sh  FL, 
Rcckville.  MD  20855,  301-594-1R38 
SUPPt-EMENTARY  INFORMATION:  The 
Upjohn  Co.,  Kalamazoo,  MI  49001.  filed 
12  supplemental  NADA's  revising  the 
conditions  of  use  of  melengestrol  acetate 
(MGA)  Type  A  medicated  articles  to 
make  Type  B  and  Type  C  medicated 
feeds  for  heifers  being  fed  in 
.  confinement  for  slaughter.  The  NADA's 
supplemented  are: 
il)  NADA  34-254:  MGA  100/200. 
(2)  NADA  39-402:  MGA  Liquid  .500 
(:^)  NADA  124-309:  MGA  100/200 
plus  Monensin. 


(4)  NADA  125-47(i:  MGA  500  Liquid 
plus  Monensin. 

(5)  X.ADA  138-792:  MGA  100/200 
plus  Monensin  end  Tylosin. 

(B)  NADA  138-870:  MGA  500  Liquid 
plus  Monensin  and  Tylosin. 

(7)  NADA  138-904:' MGA  100/200 
plus  Lcsalocid  and  Tvlosin. 

m  NADA  138-992':  MGA  500  Liquid 
plus  I*salo<;id  and  Tylosin. 

(9)  NADA  138-995":  MGA  100/200 
plus  Tyksin. 

(10)  NADA  139-192:  MGA  500  Liquid 
plusTjlosin. 

(11)  N.\DA  139-870:  MG.A  100/200 
plus  Lcsalocid. 

(12)  NWr-A  140-288:  MGA  500  Liquid 
plus  L4i.s<iir    d. 

TheM'ppiime:!!^  provide  for  (he 
foilowing  actions:  (I)  Deleting  the  48- 
hour  [Wfs'aughter  withdrawal  period  for 
use  in  lieifers  being  fed  in  confinement 
for  slai;.4hter  for  increased  rate  of  weight 
gain,  it: proved  feed  efficiency,  and 
suppression  of  est-^us;  (2)  amending  the 
classification  in  §558,4  Mrdirnted  F>fd 
Applinctions  (21  CFR  558.4)  from 
Category  II  to  Category  I  because  the  u.se 
of  the  ciriig  no  longer  requires  a 
withdpiiwal  period;  and  (3)  revi.sing  the 
toleraa.'.t;  for  '•e'iidues  of  MG.\  in 
uncooled.  ed'ble  cattle  tissues  from  no 
residue  to  a  finite  tolerance  of  25  ppb. 
The  tolerance  was  set  based  on  the 
determination  that  the  endpoint  of 
tr.xicnlogical  concern  is  hormonri! 
acti-.i'y  and  th."!t  residu'-s  of  MG.'K  p.!  or 
below  2")  ppb  in  edii'le  ti.ssues  of  tr'_'a'f'd 
aiiimal-i  will  not  plic;it  a  hormonal 
ri;sjn;ii-sf\ 

Alsfji.  s  •-.-ir,.3H0  (21  C;FR  556.;r:i;)) 
liicii'k's  ,1  gas-liquid  (.hromotograpliic 
(GLCi)  rni>!ii!id  orarialv>is  for  residues  of 
MG.\  ill  tissues.  That  method  w.is  in  the 
re.;ii!.:ition  recodified  from  food 
.idiiiliVf.'.s  to  ;inim.)l  drugs  in  1970.  The 
OftK.i.jJ  Meth;ifis  of  Analysis  of  the 
.\s-.o(.iiir;')n  of  Official  A.n-ilyticnl 
C  :!<;n.'Sts  (.\0.\C).  15th  ed.,  19n>'),  in 
sec: ion  970.35  (pp.  629-(.31)  provides 
an  U[)J;itpd  GLC  method  for  lietcrminiiig 
MGA  n^sidues  in  animal  tissues.  The 
prn(  edure  is  also  published  in  the 
lonrnnl  of  thr  Assnriation  nf  Official 
Annl\'ti<:r!l  C/ie/n/sfs,  J.'\0.'\C  59;  507- 
5  1.').  197R.  FD.-\  is  removing  the 
aualytijal  method  in  §  556.380  and 
relyinti  on  the  .'\OAC  for  the  method  of 
anal\s|s  tor  MG.-\. 

These  are  new  animal  drugs  used  in 
Type  A  medicated  articles  to  make  Type 
B  and  C  medicated  feeds.  With  approval 
ot  tliese  supplements.  MGA  is  a 
Category  I  drug  which,  as  provided  in 
*>  558.4,  does  not  require  an  approved 
fornvI-T)A  1900  for  making  a  Type  B  or 
C  medicated  feed  from  a  Type  A 
meclicatfid  artir;le.  Approved  form  FDA 


1900"s  may  be  withdrawn  at  the  reque.st 
of  the  sponsor. 

The  supplerqents  are  approved  as  of 
June  29.  1994.  21  CFR  556.380  is  revised 
to  remove  the  existing  text  and  provide 
for  a  finite  tolerance.  Section  558.4  is 
revised  to  remove  the  MGA  entry  from 
the  Category  II  table  and  add  it  to  the 
Category  I  table.  21  CFR  558.342  is 
amended  by  revising  paragraphs 
(()(l)(ii),{c.)(2)(ii).lc)(3)(ii).(c)(4)(ii).  - 
(c)(5)(ii),  and  (c)ffi)(ii).  and  21  CFR 
558.355  is  amended  bv  revising 
paragraphs  (ri(3)(iv)(fc)  md  (f)(3)(viii)  to 
remove  the  48-hour  preslaughter 
withdrawal  statement. 

In  accordance  with  the  freedci'vof 
information  provisions  of  part  2i/{21 
CFR  part  20)  and  §514.11(r.)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)J.  a  .summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  see:i 
in  the  Dockets  Management  Branch 
(IIFA-305).  Food  and  D/ug 
Administration,  rni.  1-23.  12420 
Parklawn  Dr..  RcK:kville.  MD  20857. 
betwet;n  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  ofthe 
Federn!  Food,  Drug,  and  Co.smetir  .\cX 
(21  U.S.C.  3f,0b(c)(2)(Fl(iii)),  these 
supplements  for  food-producing 
ani:nals  do  not  qualify  for  m.nrketing 
e.M.iusivity  because  the  supplements  do 
net  contain  new  cliciral  or  field 
investigation:;  (other  than 
bioequivalence  or  residue  studies)  and 
new  human  food  safely  studies  (other 
than  bioequiv::!t;nce  or  residue  studies) 
essential  to  the  approval  and  conducted 
or  sponsored  by  thu  ajjplicant. 

The  agency  has  determined  under  21 
CFR  25.24(dj(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect.un 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  oF  Subjects 

2i  CFR  Fart  556 

.-\nimal  drugs,  Foods. 
2 1  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  556  and  558  are  amended  as 
follow.s: 
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PART  55&-TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  Sees.  402,  512,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  342,  36Gb,  371). 

2.  Section  556.380  is  revised  to  read 
as  follows: 


Drug 


§  556.380    M«lengestrol  acetate. 

A  tolerance  of  25  parts  per  billion  is 
established  for  residues  of  the  parent 
compound,  melengestrol  acetate,  in  fat 
of  cattle 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  US  C 
360b,  371). 

Category  I 


Assay  limits 

percent' 

type  A 


4.  Section  558.4  is  amended  in 
paragraph  (d)  in  the  "Category  V  table 
by  alphabetically  adding  a  new  entry  for 
"nielengestrol  acetate"  and  in  the 
"Category  ll"  table  by  removing  the 
entry  for  "melengestrol  acetate'  to  read 
as  follows: 

§558.4    Medicated  feed  applications. 
♦        *        •        •        • 

(d)  *     *     • 


Type  B  maximum  (200x) 


Assay  limits  percent '  type  B/C^ 


Melengestrol  acetate 90_1 


10        10.0  g/lon  (0.0011%) 


70-120 


^  Percent  ot  lat}eled  amount.  ' — 

the  possibility  ot  dilution  of  a  Type  B  medicated  feed  wrt^low^^jMimtelo  rSkI T^^^^^lJJ'^d       ^"^^  *"  °"^  *°  ^°''*  '^^ 


§558.342    [Amended] 

5.  Section  558.342  Melengestrol 
acetate  is  amended  in  paragraphs 
(c)(l){ii),  (c)(2)(ii).  (c)(3)(ii).  (c)(4)(ii), 
(c)(5)(ii),  and  (c)(S)(ii).  by  removing  the 
sentence  "Withdraw  melengestrol 
acetate  48  hours  prior  to  slaughter." 
each  time  it  appears. 

§558.355    [Amended] 

6.  Section  558.355  Monensin  is 
amended  in  paragraph  (f)(3)(iv)(fc)  by 
removing  the  sentence  "Withdraw 
melengestrol  acetate  48  hours  prior  to 
slaughter.",  and  in  paragraph  (fjOKviii) 
by  removing  the  last  sentence 
"Medicated  feeds  containing 
melengestrol  acetate  are  required  to  be 
withdravra  48  hours  prior  to  slaughter." 

Dated:  August  4, 1994. 
Robert  C  Livingston, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  94-19656  Filed  8-10-94;  8:45  am) 
BILLING  CODE  416(Mlt-F 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

28  CFR  Part  0 

A.G.  Order  No.  1S04-94 

Revision  of  Delegations  of  Settlement 
Authority  for  Administrative  Claims 
Against  the  Federal  Bureau  of 
Investigation 

agency:  Federal  Bureau  of 
Investigation,  Department  of  Justice. 
ACTION:  Final  rule. 


SUMMARY:  The  Attorney  General  is 
revising  a  delegation  of  authority  she 
has  made  to  the  Director  of  the  Federal 
Bureau  of  Investigation  ("F'Sl"),  to  settle 
certain  administrative  claims  under  the 
Federal  Tort  Claims  Act  and  31  U.S.C. 
3724,  so  as  to  allow  redelegation  to  the 
primary  legal  advisors  of  FBI  field 
offices. 

EFFECTIVE  DATE:  July  30, 1 994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  M.  Shapiro.  General  Counsel. 
FBI.  Washington,  DC  20535.  (202)  324- 
6829. 

SUPPLEMENTARY  INFORMATION:  Under  28 
CFR  0.89a,  the  Attorney  General  has 
delegated  to  the  Director  of  the  FBI  the 
authority  to  determine  and  settle 
administrative  claims  against  the  FBI 
pursuant  to  the  Federal  Tort  Claims  Act 
for  amoimts  not  exceeding  $10,000  in 
any  one  case,  and  pursuant  to  31  U.S.C 


3724  for  amounts  not  exceeding  $50,000 
in  any  one  case.  The  Attorney  General 
has  also  authorized  the  Director  of  the 
FBI  to  redelegate  this  autJiority  to  the 
Assistant  Director.  Legal  Counsel 
Division,  or  his  designee  within  that 
division,  and  has  provided  that  this 
authority  shall  not  be  further 
redelegated. 

Restructuring  of  FBI  Headquarters  and 
efficient  processing  of  the  large  volume 
of  administrative  claims  against  the  FBI 
will  be  enhanced  by  further 
redelegation.  This  rule  revises  the 
current  delegation  to  allow  the  General 
Counsel  of  the  FBI  to  exercise  the 
Director's  delegated  authority,  and  to 
allow  for  redelegation  of  tbeGeneral 
Counsel's  authorityjo  the  primary  lecsl 
advisors  of  the  FBI  field  offices. 

Public  comment  will  not  be  necessary 
on  this  nile  because  its  subject  i^ 
limited  to  a  matter  of  internal 
Departmental  procedure.  This  rule  is 
not  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
1 2866  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  that  order.  As  required  by 
the  Regulating  Flexibility  Act,  5  U.S.C 
605(b),  it  is  hereby  certified  that  this 
rule  will  not  have  a  significant  impact 
on  small  business  entities. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Govenunent 
agencies).  Government  employees. 
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Organizations  and  functions 
IGo'.emment  agencies),  VVhistleblo'.ving 

For  the  reasons  set  forth  in  the 
preamble,  23  C?R  Part  0  ;s  amended  as 
follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1  The  authority  citation  for  Pari  0 
continues  to  read  as  follows: 

Authorit>-:  5  U  5  C  301,  23  U  S  C  501 
510.  515-19. 

2. Section  0  89a  is  amended  by 
revising  paragraph  [c)  to  read  as  foLlov.  s 

§0.89a    Delegations  respecting  claims 
against  the  FBi. 

•        #        *        •        • 

(c)  The  Director  of  the  Federal  Bureau 
of  Investigation  is  authorized  to 
redelegate  to  the  General  Counsel  of  the 
FBI  or  his  designee  within  the  Office  of 
the  General  Counsel  or  to  the  primar/ 
legal  advisors  of. the  FBIfield  offices, 
any  of  the  authority,  functions,  or  duties 
vested  in  him  by  paragraphs  (a)  and  (b! 
of  this  section.  This  authority  shall  not 
be  further  rede  legated 

Dated.  July  30, 1934 
fanet  Reno. 

Attorney  Ger.enl. 

[FR  Doc.  94-19573  Fiiad  3-I0-9-{.  3  45  ami 

aiLUNQ  COOE  «4«t-0*-M 


Office  of  tfie  Attorney  Genera) 

28  CFR  Part  0 

AG.  Order  No.  1906-94 

Redelegation  of  Authority  of  Assistant 
Attorney  General,  Criminal  Division,  to 
Act  as  Central  Authority  or  Competent 
Authority  Under  Treaties  and 
Executive  Agreements  on  Mutual 
Assistance  in  Criminal  Matters 

AGENCY;  Department  of  Justice 
action:  Final  rale 

summary;  Section  0  34-1  of  T:-le  23, 
Code  of  Federal  Regulations,  authorizes 
the  Assistant  Attorney  General  in  charge 
ct  the  Cri~ina!  Division  to  act  as  the 
Central  or  Competent  Authority  under 
L-eaties  and  e.xecutive  agreements 
between  the  United  States  and  ether 
countries  on  mutual  assistance  :n 
criminal  matters  Section  0  54-1  al5-> 
authorizes  the  Assistant  Attorney 
General  in  charge  of  the  Criminal 

.  Division  to  redelegate  her  authority  to 
her  Deputy  Assistant  Attorneys  General 
and  to  the  Director  of  the  Office  of 
Ihtemational  Affairs.  This  final  rule 

.  amends  §  0.64-1  to  include  Deputy  - 
Directors  of  the  Office  of  International 
Affair:  imon^^hose  in  the  Criminal 


Divisur.  t3  -.vhorr.  such  authority  of  th? 
Asiistar.t  .A'torney  General  may  be 
reieiega'ed. 

EFFECTIVE  OA-E;  August  11,  1994 
FOR  FURTHER  INFORMATION  CONTACT; 
George  W.  Proctor.  Director.  Office  of 
[n"err.ational  Affairs.  Crim.inal  Division. 
Deoartcent  of  Justice,  Washington.  DC 
235 3G,  202-514-0000, 
SUOPLEMENTARY  INFORMATION:  Over  the 
past  several  years,  the  United  States  has 
entered  into  an  increasing  number  of 
treaties  and  executive  agreem^ents 
regarding  m.utual  assistance  in  criminal 
mattera.  Examples  of  agreements  which 
have  com.e  into  force  recently  are 
m.utual:  legal  assistance  treaties  with 
Spain,  Thailand.  Uruguay  and  Mexico, 
and  narcotics-related  executive 
ag.'eements  with  the  United  KingUDm. 
and  Hong  Kong. 

The  expansion  of  international 
cooperation  m  cnmiinai  m.atters  has  led 
to  a  significant  increase  in  the  num.ber 
of  forma!  requests  either  m.ade  or 
received  by  the  United  States  under 
treaties  or  executive  agreements.  These 
requests  are  often  time  sensitive,  and  are 
far-varded  to  foreign  Central  Author.tt 
in  aid  of  federal 
enforcement  au' 


?!   !:> 


aw 


state  and  lo: 
horities. 

rule,  ".vhen  the 
Direct  jr  of  the  Office  of  International 
Affairs. 15  unavailable  to  act  as  Centj-al 
AuthoKty,  a  request  m.ust  be  for.varded 
for  action  by  a  Crim.inai  Division  Deputy 
.*. siistant  .\ttcmey  General  or  by  the 
Ass.smt  Aforney  General  for  the 
Criminal  Division  Including  Deputy 
Directors  of  the  Office  of  International 
Affairs  among  the  Criminal  Division 
ofticiils  "o  whom,  the  authority  of  the 
Assistant  .\ttomey  i&eneral  may  be 
redelegated  will  promiote  m.ore  .Effeoti'v.  e 
and  efficient  processing  of  requests  for 
assistarce  made  pursuant  to  sa:h 
treaties  and  agreem.ents. 

This  rule  is  a  m.atter  of  internal 
Department  m.anagement.  It  has  been 
i.-arei  and  reviewed  in  accordance 
•.vi:h  section  l[b]  of  Executive  Order 
12856.  I*  has  been  determined  that  this- 
rale  !5  not  a  ■significant  regulatory 
action"  under  section  jfj  of  Executive 
Order  12355  and  accordingly  this  rule 
has  n;'t  ':^s=t.  reviewed  by  the  Office  of 
Managem.entand  Budget. 

in  aacordance  with  the  Regulator/ 
Flexibility  Act  f3  U  S.C  eOafon.  the 
A"orr.ey  General  has  reviewed  tdiis  ru.Le 
and  brappro\ing  it  certifies  that  it  will 
not  have  a  significant  economic  impic* 
an  a  sjbs'antial  number  of  sm.all 
entfies. 

This  rule  v:u\  not  have  a  3ub;tantiaL 
direct  im.pact  upon  the  states,  on  the 
relationship  betiveen  the  national 
governntent  and  the  states,  or  on 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12312, 
it  is  dstermiined  that  this  rule  does  not 
have  sufficient  lederalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Li' 


an 


p: 
ti 


St  of  Subjects  in  28  CFR  Part  0 

A.uthority  delegations  (Government 
;encies),  Government  employees, 
ternational  agreements,  Organization 
d  f-unctions  (Government  agencies), 
eatles.  VVhistleblowing. 
For  the  reasons  stated  in  the 
eam.ble.  Title  28.  Chapter  I,  Part  0.  of 
e  Code  of  Federal  Regulations  is 
nended  as  set  forth  below. 


PART  0-ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  5  'J  S  C.  301;  28  U.S.C.  509. 
5tO,  5 15— 519. 

2.  !n  section  0.S4-1.  the  second 
sentence  is  revised  to  read  as  follows 

§  0.S4-1    Central  or  Competent  Authority 
under  treaties  and  executive  agreements  on 
mutuaJ  assistance  in  criminal  matters. 
•  '*   *  The  Assistant  Attorney 

General,  Cr.miinal  Division,  is 
authorized  to  redelegate  this  authority 
to  the  Deputy  Assistant  Attorneys 
General,  Crim.inal  Division,  and  to  the 
Director  and  Deputy  Directors  of  the 
Office  of  [ntemational  Affairs,  Criminal 
Division. 

D.5tsi  A-^g-.:it  2.  1334 
I  met  Reno.     . 

IFR  Doc.  94-135^5  Filed  3-10-94,  3  43  a.Til 

e<,.<JMC  CODE  4410-01 -M 


28  CFR  Part  68 

|A,G.  Order  No.  1905-94] 

Executive  Office  for  Immigration 
Review;  Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  Administrative  Law  Judges  in 
Cases  Involving  Allegations  of 
Unlawful  Employment  of  Aliens  and 
Unfair  Immigration-Related 
Employment  Practices 

AGENCY;  Department  of  Justice. 
ACTION;  Final  rule. 

SUMMARY;  This  final  rule  amends  28 
CFR  part  68,  which  contains  the  rules  of 
practice  and  procedure  for 
administrative  hearings  conducted  to 
enforce  sections  274A,  274B,  and  274C 
of  the  [mmtgration  and  Nationality  Act 
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("INA").  These  amendments  are 
necessary  to  bring  the  practices  and 
provisions  established  in  part  68  into 
conformity  with  the  provisions  of  the 
INA.  Specifically,  these  amendments 
clarify  (he  amount  of  time  a  party  has 
to  appeal  to  the  United  States  Court  of 
Appeals  an  Administrative  Law  Judge's 
order  in  a  section  274A  or  a  section 
274C  proceeding. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  August  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerlad  S.  Hurwitz.  Counsel  to  the 
Director.  Executive  Office  for 
Immigration  Review,  suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041, (703)  305-0470. 
SUPPLEMENTARY  INFORMATION:  Sections 
274A,  274B,  and  274C  of  the  INA 
require  that  hearings  be  held  before 
Administr.itive  Law  Judges  in  cases 
involvi.ng  allegations  that  a  person  or 
other  entity  has: 

(1)  Hired,  or  recruited  or  referred  for 
a  fee,  for  employment  in  the  United 
States  an  alien  knowing  that  the  alien  is 
unauthorized  to  work  in  the  United 
States:  or  has  so  hired  or  referred  or 
recruited  for  a  fee,  any  individual  when 
the  hiring  person  or  entity  fails  to 
comply  with  the  employment  eligibility 
verification  requirements  (8  U.S.C 
1324a{a)(l)); 

(2)  Continued  to  employ  an  alien  in 
the  United  States  knowing  that  the  alien 
is  or  has  become  unauthorized  with 
respect  to  such  emplovmnet  (8  U'.S.C. 
L324a(a)(2)); 

(3)  Imposed,  in  the  hiring,  recruiting. 
or  referring  for  employment  of  any 
individual,  any  requirement  that  the 
individual  post  a  bond  or  securitv.  pay 
or  agree  to  pay  any  amount,  or 
otherwise  guarantee  or  indemnify 
again.st  any  potential  liability  under  8 
U.S.C.  1324a  for  unlawful  hiring, 
recruiting  or  referring  of  such  individual 
(8  U.S.C.  1324a(g)(l)); 

(4)  Engaged  in  unfair  immigration- 
related  emplovment  practices  (8  U.S.C 
1324h):or 

L5}  Knowingly  participated  in 
activities  involving  fraudulent-<:rt'ation 
or  use  of  documents  for  the  purposes  of 
satisfying,  or  complying  with,  a 
requirement  of  the  INA  (8  U.S.C.  1324cJ. 

On  November  24.  1987,  the 
Department  of  Ju.stice  published  an 
interirri  final  rule  establishing 
administrative  practices  and  procedurt>s 
to  implement  ,sections  274A  and  274B  of 
the  INA.  52  FR  44972.  After  receiving 
<:omments.  the  Department  published 
the  final  rule  on  November  24,  1989.  54 
FR  48593.  That  rule  governed  all  cases 
properly  brought  before  an 
Admuiistrative  Law  Judge  that  complied 


with  the  requirements  of  the  INA.  Then, 
on  November  28,  1990,  Congress 
enacted  the  Immigration  Act  of  1990. 
which  amended  sections  274A  and 
274B  of  the  INA,  and  added  section 
274C.  These  amendments  necessitated 
certain  revisions  to  the  practices  and 
procedures  established  by  part  fia, 
which  were  set  forth  in  an  interim  rule 
with  request  for  comments,  published 
Ottober  3, 1991.  56  FR  50049.  After 
receiving  comments,  the  Department 
published  the  final  rule  on  December  7 
1992.  57  FR  57669.  The  final  rule, 
however,  did  not  distinguish  between 
the  time  the  Administrative  Law  Judge 
issues  an  order  and  the  time  a  final 
order  is  issued.  This  distinction  is 
critical  in  clarifying  the  amount  of  time 
a  party  has  to  appeal  a  final  agency 
order  in  a  section  274A  or  a  section 
274C  proceeding  to  the  United  States 
Court  of  Appeals.  A  propc-ed  nile 
clarifying  this  time  period  v,  ,:.'> 
published  in  the  Federal  Register  on 
January  18.  1994.  59  FR  2548.  Although 
comments  were  requested,  none  were 
received.  Based  upon  experiem.e  gained 
by  the  Office  of  the  Chief 
Administrative  Hearing  Officer  in 
implementing  the  hearing  procedures 
and  the  statutory  language  regarding  the 
Chief  Administrative  Hearing  Officer's 
review  authority  found  at  sections 
274A(e)(7)  and  274C(d)(4),  SfiH.2 
paragraph  (i)  is  revised  to  reflect  the 
reference  made  to  the  definition  of 
"entry"  in  the  revised  definition  of 
"issued"  at  §68.2(k),  and  §68.2 
paragraph  (k)  is  amended  to  account  for 
the  thirty  (30)  days  the  Chief 
Administrative  Hearing  Officer  has  to 
modify  or  vacate  an  Administrative  Law 
judge's  order  in  a  section  274A  or  274C 
proceeding  after  the  Administ.-ative  Law 
judge  enters  the  order. 

This  regulation  has  been  dm.ftiHl  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b).  The  Attorney 
General  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866,  section  3(f).  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  .Mtorney  General,  in  aci;ordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  60.")(b)),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  (his  regulation  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities. 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
di.slribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  section  6  of  Exet.utive 
Order  1?612,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparntion 
of  a  Federalism  Assessment. 

List  of  Subjects  in  28  CFR  Part  68 

Administrative  practice  and 
procedure,  Aliens,  Citizenship  and 
naturalization.  Civil  rights. 
Discrimination  in  employment. 
Employment.  Equal  employment 
opportunity.  Immigration.  Nation..lii\ . 
Non-discrimination. 

For  the  reasons  set  forth  in  the 
preamble.  28  CFR  p.in  68  is  amended  as 
follows: 

PART  68— RULES  OF  PRACTICE  AND 
PROCEDURE  FOR  ADMINISTRATIVE 
HEARINGS  BEFORE  ADMINISTRATIVE 
LAW  JUDGES  IN  CASES  INVOLVING 
ALLEGATIONS  OF  UNLAWFUL 
EMPLOYMENT  OF  ALIENS  AND 
UNFAIR  IMMIGRATION-RELATED 
EMPLOYMENT  PRACTICES 

1.  The  authority  citation  for  pan  (<H 
continues  to  read  as  follows: 

Authority:  5  V.fi.r..  301.  5.i4.  K  I    .S  f : 
1103.  1324a.  1324b.  and  1324f. 

2.  Section  68.2  paragraphs  (i)  ^md  (ki 
are  revised  to  read  as  follows: 

§68.2    Definitions. 

•  •         •         •         « 

(i)£n/n-as  used  in  section  274B{!)(1) 
of  the  INA  and  §68.2;k)  means  the  dale 
the  Administrative  Law  Judge  signs  the 
order; 

•  •         •        •        « 

(k)  Issued  a^  used  in  section 
274A(e)(8)  and  section  274C(d)(.".)  oi  tlte 
INA  means  thirty  (30)  days  subsequent 
to  the  entry  of  an  order  or.  if  the  Chief 
Administrative  Heariny  Officer  \  j(  ales 
or  modifies  the  order,  the  date  the  Chit-f 
Administrative  Hearing  Officer  signs 
such  vacation  or  mod:fi(,ation. 

•  •        •        •        « 

Dated:  July  26.  iqiM 
Janet  Reno. 

Attorn  fv  dan  f  ml 

IFR  D(K    94-19574  l-ii.-d  8-1CK94.  h  4j  .mil 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
tFRL-5028-7] 

Ocean  Dumping;  Designation  of  Site 

AGENCY:  Environmental  Prolei;tion 
Agency  (EPA). 
ACTION:  Final  rule. 
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SUMMARY:  EPA  designates  a  deep  ocean 
dredged  material  disposal  site  (SF- 
DODS)  located  off  San  Francisco, 
California,  for  the  disposal  of  suitable 
dredged  material  removed  from  the  San 
Francisco  Bay  region  and  other  nearby 
harbors  or  dredging  sites.  EPA  has 
determined  that  the  site  selected  in  the 
Final  EIS  as  the  preferred  site  will  be 
the  site  designated  as  SF-DODS  in  this 
Final  Rule.  The  center  of  the  SF-tXDDS 
is  located  approximately  49  nautical 
miles  (91  kilometers)  west  of  the  Golden 
Gate  and  occupies  an  area  of  6.5  square 
nautical  miles  (22  square  kilometers). 
Water  depths  within  the  area  range 
between  8,200  to  9,840  feet  (2,500  to 
3.000  meters).  The  center  coordinates  of 
the  oval-shaped  site  are:  37"39.0'  North 
latitude  by  123<'2g.O'  West  longitude 
(North  American  Datum  from  1983). 
with  length  (north-south  axis)  and 
width  (west-east  axis)  dimensions  of 
approximately  4  nautical  miles  (7.5 
kilometers)  and  2.5  nautical  miles  (4.5 
kilometers),  respectively.  This  action  is 
necessary  to  provide  an  acceptable 
ocean  dumping  site  for  disposal  of 
suitable  dredged  material;  the  suitability 
of  proposed  dredged  material  is 
determined  by  appropriate  sediment 
testing  protocols.  The  designation  of 
SF-DODS  is  for  a  period  of  50  years, 
with  an  interim  capacity  of  6  million 
cubic  yards  of  dredged  material  per 
calendar  year  until  December  31,  1996. 
Site  capacity  following  December  31. 
1996  will  be  determined  based  on  either 
a  comprehensive  long-term  management 
strategy  for  management  of  dredged 
materials  from  San  Francisco  Bay  or  on 
a  separate  alternatives-based  EPA 
evaluation  of  the  need  for  ocean 
disposal.  Disposal  operations  at  the  site 
will  be  prohibited  if  the  site 
management  and  monitoring  program  is 
not  implemented. 

EFFECTIVE  DATE:  This  rule  is  effet;tive 
September  12. 1994. 

ADDRESSES:  The  supporting  document 
for  this  designation  is  the  Final 
Environmental  Impact  Statement  (EIS) 
for  Designation  of  a  Deep  Water  Ocean 
Dredged  Material  Disposal  Site  off  Snn 
Francisco.  California.  August  1993, 
which  is  available  for  public  inspection 
at  the  following  locations: 

A.  EPA  Public  Inforniation  Rtferenw 
Unit  (PIRU).  Room  2904  (rear).  401  M 
Street.  SW..  Washington.  DC. 

B.  EPA  Region  IX,  Librar\-,  75 
Hawthorne  Street.  13th  Floor,  San 
Francisco.  California. 

C.  ABAG/MTC  Library,  101  8th  Street, 
Oakland.  California. 

D.  Alameda  County  Library,  3121 
Diablo  Avenue.  Hayward.  California 


E.  Bancroft  Library,  University  of 
Calitornia.  Berkeley,  California. 

F.  Berkeley  Public  Library,  2090 
Kittradge  Street,  Berkeley.  California. 

G.  Daly  City  Public  Library,  40 
Wembley  Drive,  Daly  City.  California. 

H.  Environmental  Information  Center. 
San  Jose  State  University.  125  South  7th 
Street,  San  jose,  California. 

I.  Half  Moon  Bay  Library',  620  Correas 
Street,  Half  Moon  Bay,  California. 

J.  Marin  County  Library.  Civic  Center, 
3501  Civic  Center  Drive,  San  Rafael, 
California. 

K.  North  Bay  Cooperative  Library,  725 
Third  Street,  Santa  Rosa.  California. 

L.  Oakland  Public  Library,  125  I4th 
Street,  Oakland,  California. 

M.  Richmond  Public  Library,  325 
Civic  Center  Plaza.  Richmond, 
California. 

N.  San  Francisco  Public  Library,  Civic 
Center,  Larkin  &  McAllister,  San 
Francisco.  California. 

O.  San  Francisco  State  University 
Librafy.  1630  Holloway  Avenue.  San 
Frandsco,  California. 

P.  San  Mateo  County  Library,  25 
Tower  Road,  San  Mateo,  California. 

Q.  Santa  Clara  County  Free  Library. 
1095  N.  Seventh  Street.  San  Jose, 
California. 

R.  Santa  Cruz  Public  Library.  224 
Church  Street.  Santa  Cruz,  California. 

S.  Sausalito  Public  Library,  420  Litho 
Street  Sausalito.  California. 

T.  Stanford  University  Library. 
Stanford.  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Allan  Ota.  Ocean  Disposal  Coordinator, 
U.S.  Environmental  Protection  Agency, 
Region  IX  {W-3-3).  75  Hawlhorne 
Street.  San  Francisco.  California  94105. 
telephone  (415)  744-1980. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

St^ion  102(c)  of  the  Marine 
Prottttion,  Research,  and  Sanctuaries 
.Act  iMPRSA)  of  1972.  as  amended.  33 
U.S.G.  Sections  1401  et  seq.,  gives  the 
.Administrator  of  EPA  authority  to 
de<;ignate  sites  where  ocean  dumping 
nK'.y  be  permitted.  On  October  1.  1986 
the  Administrator  delegated  authority  to 
desi^;n.-ite  ocean  dredged  material 
disposal  sites  (ODMDS)  to  the  Regional 
Atlniinistrator  of  the  EPA  Region  in 
which  the  sites  are  located.  The  SF- 
UODS  designation  action  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(4(1  CTR  228.4)  state  that  ocean  dumping 
sites  Kill  be  designated  by  publication 
pursuant  to  40  CFR  part  228.  This  site 
designation  is  being  published  as  final 
ndemaking  in  accordance  with 
§  228  4(e)  of  the  Ocean  Dumping 


Regulations,  which  permits  the 
designation  of  ocean  dispo.sal  sites  for  ~ 
dredged  material. 

The  centerT)f  the  SP-DODS  is  located 
approximately  49  nautical  miles  (91 
kilometers)  West  of  the  Golden  Gate  and 
occupies  an  area  of  approximately  6.5 
square  nautical  miles  (22  square 
kilometers).  Water  depthrwithin  the 
area  range  between  approximately  8.200 
to  9,840  feet  (2,500  to  3.000  meters).  The 
center  coordinates  of  the  oval-shaped 
site  are:  37°39.0'  North  latitude  by 
123°29.0'  West  longitude  (North 
American  Datum  from  1983),  with 
length  (north-south  axis)  and  width 
(west-east  axis)  dimensions  of 
approximately  4  nautical  miles  (7.5 
kilometers)  and  2.5  nautical  miles  (4.5 
kilometers),  respectively.  EPA  Region  IX 
now  designates  SF-DODS  as  an  ocean 
dredged  material  disposal  site  for 
continued  use  for  a  period  of  50  years, 
with  an  interim  capacity  of  6  million 
cubic  yards  of  dredged  material  per 
calendar  year  until  December  31, 1996. 

Site  use  is  subject  to  implementation 
of  the  specific  site  management  and 
monitoring  requirements  contained  in 
this  Final  Rule,  which  are  now 
identified  as  the  Site  Monitoring  and 
Management  Plan  (SMMP)  for  the  SF- 
DODS.  The  Proposed  Rule  designating 
the  SF-DODS  did  not  set  forth  specific 
management  and  monitoring 
requirements  in  the  Rule  itself.  Instead, 
Region  9  had  proposed  that  provisions 
concerning  site  management  and 
monitoring  would  be  contained  in  a 
separate  Site  Management  and 
Monitoring  Plan  (SMMP)  document. 
Though  this  separate  SMMP  document 
would  not,  strictly,  have  been  part  of  the 
Rule  designating  the  SF-DODS.  Region 
9  did  signal  Its  intent  in  the  Preamble 
accompanying  the  Proposed  Rule  that 
implementation  of  the  provisions  of  the 
SMMP  document  would  have  been 
mandatory.  The  Proposed  Rule 
specifically  would  have  required  that 
the  SMMP  be  implemented  as  a 
condition  of  site  use.  Comments 
received  on  the  proposed  Rule  have 
convinced  Region  9  that  the  mandatory 
nature  of  site  management  and 
monitoring  would  be  placed  on  a  clearer 
legfil  footing  if  the  SMMP  were  made  a 
part  of  the  Rule  instead  of  being  set 
lorth  in  a  separate  planning  document. 

The  SMMP  provisions  in  the  Final 
Rule  are  closely  related  to  Region  9's 
previous  proposals  on  site  monitoring 
and  management.  These  proposals  have 
been  put  forth  for  public  review  and 
comment  on  at  least  two  occasions. 
First,  Region  9  outlined  its  proposals 
concerning  site  monitoring  and 
management  in  the  Preamble 
accompanying  the  Proposed  Rule 
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designating  the  SF-DODS.  Region  9 
published  the  Proposed  Rule  in  the 
Federal  Register  on  February  17,  1994  . 
(59  FR  7952),  and  held  open  a  public 
comment  period  on  the  Proposed  Rule 
until  March  18. 1994:  Second,  Region  9 
completed  a  draft  of  a  separate  SMMP 
document  and  made  this  document 
available  for  public  review  and 
comment.  Region  9  published  this 
SMMP  document  as  an  EPA  Public 
Notice  on  April  20. 1994  and  accepted 
comments  on  this  document  until  lune 
6,  1994.  The  SMMP  provisions  in  the 
Final  Rule  were  drafted  after 
considering  the  public  comment 
received  in  response  to  the  Proposed 
Rule  Pr'.amble  and  the  SMMP 
document.  See  Responses  to  Comments. 
Section  F.  below. 

Region  9  is  aiso  preparing  a  Site 
Management  and  Monitoring  Plan 
Implementation  Manual  (SMMP 
Implementation  Manual).  This  manual 
will  provide  deiailed  guidance  on 
practical  aspects  of  implementing  the 
SMMP  provisions  in  the  Final  Rule. 

B.  ELS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1959,  42  U.S.C.  Sections  4321  et  snq., 
requires  that  Federal  agencies  prepare 
an  environmental  impact  statement 
(EIS)  on  proposals  for  major  Federal 
actions  significantly  affecting  the 
quality  of  the  human  environment.  The 
"  object  of  NEPA  is  to  build  into  the 
agency  decision-making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions,  including 
evaluation  of  reasonable  alternatives  to 
the  proposed  action. 

A  Notice  of  Availability  of  the  Draft 
EIS  was  published  in  the  Federal 
Register  on  December  11.  1992 
discussing  EPA's  intent  to  designate  a 
deep  water  ocean  dredged  material 
disposal  site  off  San  Francisco  (57  FR 
58805).  The  Draft  EIS,  titled:  Draft 
Environmental  Impact  Statement  (EIS) 
for  San  Francisco  Bay  Deep  Water 
Dredged  Material  Disposal  Site 
Designation,  evaluated  a  range  of 
potential  alternative  disposal  sites  as 
summarized  below.  The  comment 
period  closed  on  January  25,  1993.  EPA 
received  35  comment  letters  on  the  Draft 
EIS  and  incorporated  changes  where 
appropriate.  On  September  10. 1993. 
notice  of  availability  for  public  review 
and  comment  on  the  Final  EIS  was 
•published  in  the  Federal  Register  (58 
FR  47741).  The  comment  period  for  the 
Final  EIS  closed  on  October  29,  1993. 

EIS  Alternatives  Analysis 

Several  million  cubic  yards  of 
dredged  material  are  generated  anntially 


in  the  San  Francisco  Bay  area. 
Traditionally,  most  of  this  dredged 
material  has  been  disposed  at  sites 
within  the  San  Francisco  Bav  estuarv-. 
However,  existing  upland  and  in-bav 
sites  havelimited  capacity  for  disposal 
of  large  volumes  of  dredged  material, 
and  concerns  about  the  potential 
environmental  impacts  of  continued 
large-scale  disposal  within  the  estuary 
have  grown  steadily  in  recent  years. 

EPA's  analysis  of  alternatives 
included  detailed  examination  of 
severalpotential  ocean  dump  sites  for 
dredged  materials  from  San  Francisco 
Bay  and  a  preliminary,  less-detailed 
review  of  potential  alterna'i^e  means  of 
handling  these  dredged  mc'iUrinis  other 
than  disposal  at  an  ocean  g  Jir.p  site.  For 
EPA's  present  purposes,  a  limited 
review  of  alternatives  to  ocean  du.niping 
of  dredged  materials  was  appropriate. 
EP.^  needed  only  to  determine  whether 
altfrnatives  to  ocean  dumping  now 
appear  to  offer  sufficient  Cc-'p3(,ity  for  all 
dredged  material  that  will  be  generr.'ed 
in  the  fuiu«e.  Greater  detail  concL-ming 
alternatives  to  ocean  dumping  of 
dredged  material  is  not  necessary  at  this 
sta^e  because  designation  of  an  ocean 
dumping  site  under  40  CFR  part  228  is 
es.seiit!al!y  a  preliminary,  planning-like 
measure.  The  practical  effect  of  such  a 
designation  is  only  to  require  th.it  if 
future  CK:ean  dumping  activity  is 
permitted  under  40  CFR  part '227.  su(  h 
dumping  should  normally  be 
con.solidated  at  the  designated  site. 
Designation  of  an  ocean  dumping  site 
does  not  authorize  any  actual  dumping 
and -does  not  preclude  EPA  or  the  U.S." 
Army  Corps  of  Engineers  from  finding 
that  alternative  means  of  managing 
dredged  materials  from  San  Franci.sco 
Bay  are  available  and  environmentally 
preferable. 

EPA  has  determined  that  it  is 
appropriate  to  designate  an  ocean 
dumping  site  for  dredged  materials  from 
San  Francisco  Bay  site  now,  even  if 
alternatives  to  ocean  dumping  should 
eventually  prove  to  be  available, 
because  if  appears  unlikely  that 
alternative  means  of  managing  dredged 
material  will  accommodate  all  of  this 
dredged  material  that  will  be  generated 
in  the  future.  As  discus.sed  in  the  Final 
EIS,  there  are  many  substantial  obstacles 
involved  with  the  potential  alternatives 
to  ocean  dumping  of  dredged  material. 
As  noted,  one  alternative  that  is 
currently  being  employed  is  disposal  of 
dredged  material  within- San  Framisco 
Bay  itself.  Several  resource  and 
regulatory'  agencies,  however,  have 
indicated  that  disposal  of  dredged 
material  within  San  Francisco  Bay  may 
be  endangering  the  Bay  ecosystem,  and 
some  of  these  agencies  have  sugge.sted 


or  are  working  towards  setting  low- 
ceilings  on  the  annual  volume  of 
dredged  material  that  may  be  placed  in 
the  Bay.  Disposing  of  dredged  materials 
in  upland  locations  or  employing  them 
for  various  beneficial  uses  are  other 
alternatives  which  may  prove  feasible. 
Current  information,  however,  which  is 
recited  in  the  Final  EIS,  suggests  that  it 
is  unlikely  that  these  alternatives  will 
feasibly  accommodate  all  dredged 
materials  likely  to  be  generated  from 
San  Francisco  Bay  in  the  future. 

EPA  and  several  other  agencies  a.-e 
currently  participating  in  a 
comprehensive  evaluation  of 
management  of  dredged  materials  from 
San  Francisco  Bay.  known  as  the  'Long- 
Term  Management  Strategy"  ("LTMS'  ) 
As  part  of  this  LTMS  effort,  all  disposal 
options,  including  beneficial  reuse, 
upland,  in-bay,  and  ocean  disposal 
alternatives,  arc  being  further  evaluated 
in  a  separate  LTMS  Policy  EIS/EIR  The 
LTMS  agencies  intend  to'set  forth 
policies  for  the  ongoing  development  of 
such  alternali\es.  and  for 
comprehensive  management  of  oil  such 
sites,  in  the  Policy  EIS/EIR. 

EPA's  site  designation  decision 
reflects  this  LTMS  e.^ort.  Today.  EPA  is 
setting  an  interim  site  capacity" for  the 
SF-DODS  of  six  million  cubic  yards  of 
d.-edged  material  per  year,  which  shall 
he  in  effect  only  un'il  Det:ember  .31 
199fi.  As  the  LtMS  is  completed.  EP.\ 
will  reexamine  the  appropriate  site 
capacity  for  the  SF-DODS  and  will 
establish  in  a  separate  rulemaking  a 
capacity  for  the  SF-DODS  that  refiecls 
the  LTMS  policy.  In  addition,  in  all 
cases  (now,  and  in  the  future  under  a 
comprehensive  management  plan  for 
the  region),  the  disposition  of  dredged 
materials  from  individual  proie<:ts  will 
be  evaluated  by  EP.A  Region  IX  and  the 
Corps'  San  Francisco  District  on  a  (,ase- 
by-case  basis  and  EPA.  taking  into 
account  all  the  alternatives  available  at 
the  time  of  permitting.  Beneficial  reuse 
altemalives  will  be  preferred  o\er  ocean 
disposal  whenever  they  are  practicable 
and  would  cause  !e,ss  adverse  impacts 
than  ocean  disposal. 

The  foliowing  ocean  disposal 
alternatives  were  evaluated  in  detail  in 
the  Final  EIS: 

1.  No  Action 

Failure  to  designate  a  permanent 
ocean  disposal  site  pursuant  to  Se<  tion 
102  of  the  MPRSA  would  have 
significant  negative  consequences.  First, 
the  continued  foreseeable  need  to  have 
an  appropriate  site  for  disposal  of 
suitable  sediments  from  various  San 
Francisco  Bay  dredging  projects  woidd 
place  pressure  on  the  Corps  and  EPA  to 
approve  on  a  projetrt-by-projet  t  basis  the 
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use  of  existing  in-Bay  or  temporary 
ocean  dumping  locations  pursuant  to 
either  Clean  Water  Act  Section  404  or 
MPRSA  Section  103.  Continued, 
exclusive  reliance  on  existing  in-bay 
disposal  sites  would  not  address 
concerns  about  environmental  impacts 
of  in-bay  disposal,  and  would  not 
address  concerns  about  economic 
impacts  due  to  delays  and  uncertainty 
associated  with  limited  capacity  at  these 
existing  sites.  Second,  the  Water 
Resources  Act  of  1992  prohibits  the 
continued  use  of  ocean  dump  sites 
which  have  not  been  designated  by  EPA 
as  Section  102  dump  sites  by  the  end  of 
1997.  If  EPA  fails  to  designate  the  SF- 
EXDDS  by  that  date,  then  ocean  disposal 
of  dredged  materials  taken  from  San 
Francisco  Bay  projects  will  be 
effectively  precluded. 

2.  Deepwater  Alternative  Site  ,'! 

This  site  is  located  approxinvately  47 
nautical  miles  (87  kilometers)  from  the 
Golden  Gate  in  an  area  where  depths 
range  approximately  4.590  to  6,230  feet 
(1.400  to  1.900  meters).  EPA  has 
eliminated  this  site  from  further 
consideration,  primarily  because  of  its 
proximity  to  Pioneer  Canyon  and 
associated  hardbottom  areas.  This  site 
would  have  greater  impacts  to  benthic 
organisms  than  the  preferred  altemnti\  e 
(Site  5),  and  would  affect  relatively 
scarce  hardbottom  habitats. 

3.  Deepwater  Alternative  Site  4 

This  site  is  located  approximately  50 
nautical  miles  (93  kilometers)  from  the 
Golden  Gate  in  an  area  where  depths 
range  approximately  from  6,230  to  6.900 
feet  (1.900  to  2.100  meters).  EPA  has 
eliminated  this  site  from  further 
consideration,  primarily  because  of  its 
proximity  to  Half  Moon  Bay  and  its  !ii,;h 
usage  as  commercial  fishing  grounds  as 
compared  to  Alternative  Site  5.  This  site 
would  also  have  greater  impacts  to 
benthic  organisms  than  the  preferred 
alternative  (Site  5). 

4.  Deepwater  Alternative  Site  5 
(Preferred  Alternative) 

The  Final  EIS  identified  this  site  as 
the  preferred  alternative  based  on 
comparison  to  the  alternative  sites  listed 
above,  and  to  the  specific  selection 
criteria  listed  in  40  CFR  228.6(a). 
Alternative  Site  5  is  located  furthest 
firom  the  coast  (approximately  49 
nautical  miles  west  of  the  Golden  Gate) 
and  in  the  deepest  depth  range 
(approximately  8.200  to  9,840  feet,  or 
2.500  to  3.000  meters).  The  6.5  square 
nautical  mile  site  represents 
approximately  one  percent  of  the  total 
area  encompassing  the  slope  region 
studied  by  EPA  Region  IX.  Bathymetric 


and  sediment  surveys  indicate 
Alternative  Site  5  is  located  in  a 
deposhional  area  which,  because  of 
existing  topographic  containment- 
features,  is  likely  to  retain  dredged 
material  which  reaches  the  sea  floor.  No 
significjont  impacts  to  other  resources  or 
amenity  areas,  such  as  marine 
sanctuhries.  are  expected  to  result  from 
designation  of  Alternative  Site  5. 
Existing  and  potential  fisheries 
resourt.es  within  Alternative  Site  ■">  are 
minimal  ajid  the  site  is  removed  from 
more  important  fishing  grounds  irK:aled 
closer  to  the  other  alternative  sites.  - 
Ahundanc  es  and  biomass  of  demersal 
fishes  end  niegafaunal  invertebrates,  as 
well  as  dbi)ii>:;ances  and  diversity  of  - 
infauna!  invertebrates,  at  Alternati\e 
Site  5  ere  lower  than  those  at  the  other 
alternative  sites.  Conservative  modeling 
predicted  only  localized  detectable 
perturbations  following  disposal  of 
drediJfld  materials  within  the  disposal 
site.  Therefore,  potential  impacts  to 
surface  and  mid-water  duelling 
organisms,  such  as  .seahirds,  mammals, 
and  niM  water  fushes,  are  expected  to  he 
insigniiicant.  Finally,  disposal  of  low- 
level  radioactive  wastes  and  chemical 
and  conventional  munitions  occurred 
historically  in  the  vicinity  of  Alternative 
Site  5.  Disposal  within  the  site  has  also 
ocrur.-ed  as  part  of  a  Navy  MPRSA 
Section  103  permit  approved  for  up  to 
1.2  million  cubic  yards  of  suitable 
dredget!  material.  Therefore,  designation 
of  this  site  also  minimizes  cumulative 
eftei.ts  compared  to  the  aitomntive 
ocean  cli.sposal  sites. 

EPA-has  determined  that  Alternative 
Site  ."),  identified  in  the  Final  EIS  as  the 
pref^;rned  site,  will  be  the  site  designated 
ns  SF-DODS  in  this  Final  Rule.  This  site 
represents  the  environ.mentally 
preterrpd  alternative  for  designation  of  a 
deep  ocean  disposal  site  for  the  San 
Francisco  Bay  area.  Its  selection,  along 
with  the  specific  restrictions  on  site  use 
adopted  and  described  in  this  Final 
Rule,  a^'oids  and  minimizes 
environmental  harm  from  ocean 
disposal  of  suitable  dredged  material  to 
the  maximum  extent  practicable.  A 
Record  of  Derision  (ROD)  will  not  be 
issued  as  a  separate  document;  instead 
this  Final  Rule  serves  as  the  ROD  for 
designation  of  the  SF-DODS. 

C.  Regulatory  Requirements 

Cori'^istency  With  the  Cnnstal  Zone 
Management  Act 

EPA  prepared  a  Coastal  Consistency 
Determination  (CCD)  document  based 
on  the  evaluations  presented  in  the 
Final  EIS.  The  CCD  evaluated  whether 
the  proposed  action — designation  of 
Alternative  Site  5  as  described  in  the 


Final  EIS  as  an  ocean  disposal  site  for 
up  to  50  years,  and  with  an  annual 
capacity  of  6  million  cubic  yards  of 
dredged  material  meeting  ocean 
disposal  criteria — would  be  consistent 
with  the  provisions  of  the  Coastal  Zone 
Management  Act.  The  CCD  was  formally 
presented  to  the  Cajifornia  Coastal 
Commission  at  their  public  hearing  on 
April  12,  1994.  The  Commission  staff 
report  recommended  that  the 
Commission  concur  with  EPA's  CCD, 
and  the  Commission  voted  unaninmusly 
(o  concur  on  the  CCD  without  revision. 

Liulnngttred  Species  Act  Conaultation 

During  the  EIS  developinent  profess. 
LP.'\  consulted  with  the. Nation;:!  Marine 
Fisheries  Service  (NMFS)  ano  tij  U.S. 
Fish  and  Wildlife  Ser\ice  (FWS) 
pursuant  to  provisions  of  the 
Endangered  Species  Act.  regarding'the    ' 
potential  for  designation  and  use  of  any 
of  the  alternative  ocean  disposalsites 
under  study  to  jeopardize  the  continued 
^tence  of  any  federally  listed 
ihreistellod-oiN^dangered  specie.s.  This 
consultation  pnscess  is  fully 

eFinal  EIS.  NMFS  and 
hat  none  of  the  three 
al  sites,  including 
,  if  designated  and 
of  dredged  material 
osal  criteria  as 


documented  in 
FV.'S  concluded 
alternative  disp< 
Altvirnative  Site 
used  for  dispos 
meetinu  ocean  di 


described  in  the  EI 
the  continued  existe 
listed  threatened  or 


.'ould  jeopardize 
of  any  federally 
endangered  species. 

CompUance  With  Oceaii^unipino 
Critfha 

Five  general  criteria  areh.sed  in  the 
.selection  and  approval  of  ocean  disposal 
sites  for  continuing  use  (40  CFR  228.5). 
First,  sites  must  be  selected  to  minimize 
interference  with  other  activities, 
[lartiv.uiarly  avoiding  fishery  areas  or 
ninjor  navigation  areas.  Second,  sites 
must  l)e  situated  such  tliat  temporary 
(during  initial  mixing)  Avater  quality 
perturbations  caused  by  di,spo.sal 
operations  would  be  reduced  to  normal 
ambient  levels  before  reaching  any 
bea<;h,  shoreline,  sanctuary,  or 
geographically  limited  fishery  area. 
Third,  if  site  designation  studies  show 
that  any  interim  disposal  site  does  not 
meet  the  site  selection  criteria,  use  of 
such  site  shall  be  terminated  as  soon  as 
an  alternate  site  can  be  designated. 
Fourth,  disposal  site  size  must  be 
limited  in  order  to  localize  for 
identification  and  control  any 
immediate  adverse  impacts,  and  to 
facilitate  effective  monitoring  for  long- 
range  effects.  Fifth,  EPA  must,  wherever 
feasible,  designate  ocean  dumping  sites 
beyond  the  edge  of  the  continental  shelf 
and  where  historical  disposal  has 
occurred.  As  described  in  the  FinalEIS. 
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SF-DODS  was  specifically  selected  to 
<;omply  with  these  general  criteria. 

The  SF-DODS  meets  these  5  general 
criteria.  First,  as  discussed  fiulher 
below  in  discussing  the  11  specific  site 
selection  criteria,  the  SF-DODS  is  not  a 
significant  fishery  area,  is  not  a  major 
navigation  "area  and  otherwise  has  no 
geographically  limited  resource  values 
that  are  not  abundant  in  other  parts  of 
this  coastal  region  Second,  as  also 
di.scussed  ftirther  below,  dredged 
material  deposited  at  the  site  is  not 
expected  to  reach  any  significant  area 
such  as  a  marine  sanctuary,  beach,  or 
other  important  natural  resource  area. 
Third,  the  SF-DODS  is  not  an  interim 
disposal  site.  Fourth,  the  site  has  an 
appropriately  limited  size  and  has  been 
selacted  to  allow  for  effective 
monitoring.  Fifth,  the  site  is  beyond  the 
continental  shelf  and  is  located  in  an 
area  historically  used  for  dumping. 

In  addition  to  the  5  general  criteria.  1 1 
specific  site  selection  criteria  are  list(;d 
m  40  CFR  228.6(a)  of  the  EPA  Ocean 
Dumping  Regulations  for  evaluation  of 
all  candidate  disposal  sites.  The  5 
general  criteria  and  the  11  specific 
factors  overlap  to  a  great  degree.  The 
SF-DODS  site,  as  discussed  below,  is 
also  acceptable  lyider  each  of  the  11 
specific  criteria. 

1  Geographical  Position,  Depth  of 
Water.  Bottom  Topography  and  Distance 
From  Coast  [40  CFR  228.6(a)(l}. 

The  centor  of  the  SF-DODS  is  located 
appfoximately  49  nautical  miles  (91 
kilometers)  west  of  the  Golden  Gate  and 
occupies  an  area  of  6.5  square  nautical 
••niles  (22  square  kilometers).  Water 
dcplhs  within  llie  area  range  between 
8,200  to  9,840  feet  (2,500  to  3,000 
meters).  Bathymetric  and  sediment 
surveys  indicate  that  the  site  is  located 
in  a  dtpcsitional  area  with  natural 
topographic  containment  features.  The 
site's  deposiiional  nature  and  natural 
topography  will  minimize  the  extent  of 
potential  impacts  to  the  benthos,  and 
will  facilitate  long-term  containment  of 
deposited  material  as  well  as  site 
monitoring  activities. 

2.  Location  in  Relation  to  Breeding. 
Spawning.  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)] 

The  SF-DODS  site  provides  feeding 
and  breeding  areas  for  common  resident 
benthic  species.  Floating  larvae  and  eggs 
of  various  species  are  expected  to  be 
found  at  and  near  the  water  surface  at 
the  site  as  well  as  the  ahemative  sites 
evaluated.  However,  designation  of  the 
site  will  not  afliBct  any  geographically 
limited  (i.e.,  unique)  habitats,  breeding 
sites,  or  critical  areas  that  are  essential 


to  rare  or  endangered  species.  Both  in 
comparison  to  on-shelf  areas  .and  to  the 
other  alternative  sites  evaluated,  the  site 
has  the  least  potential  for  adverse 
impact  tox;oinmercially  important 
species. 

3  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  [40  CFR 
228.6(a)(3)l 

The  SF-DODS  site  is  approximately 
49  nautical  miles  (91  kilometers)  west  of 
the  Golden  Gate,  30  nautical  miles  (56 
kilometers)  from  Pioneer  Canvon.  G 
nautical  miles  (11  kilometers)  from  the 
Gulf  of  the  Farallones  National  iMarine 
Sanctuary  (CFNMS)  boundan  ,  and  24 
ndutical  mil^s  (45  kilometers)  from  the 
Farallon  Ibl^r.ds.  Ocean  currents  flow 
primarily  to  the  northwest  in  the  upper 
2.600  to  3,000  feet  (800  to  900  meters) 
of  the  water  column,  although  periodic 
reversals  in  flow  occur.  Currents  below 
3,000  fePt  (900  meters)  are  generally 
weaker  than  near-surface  currents. 
Therefore,  any  residual  suspended 
solids  from  the  SF-DODS  site  will  move 
primarily  in  the  north-northwest 
direction.  Water  column  modeling 
results  using  a  conser\'ative  approach 
and  assuming  disposal  of  6  million 
cubic  yards  of  dredged  sediments  per 
year  indicate  that  suspended  solid 
levels  would  decrease  to  background 
levels  by  the  time  the  plume  reaches  the 
nearest  amenity  area  (GFNMS 
boundary).  Deposition  modeling  using  a 
consej-vative  approach  and  assuming 
disposal  of  6  million  cubic  yards  of 
dredged  sediments  per  year  indicates 
that  the  bulk  of  the  disposed  material 
would  be  deposited  within  the  disposal 
site.  For  the  above  reasons.  EPA  has 
determined  that  aesthetic  impacts  of 
plumt  s.  transport  of  dredged  material  to 
any  shoreline,  and  ahcralion  of  eny 
habitat  of  sppciiil  biological  significance 
or  marine  sanctuar\'  will  not  occur  if 
this  site  is  designated. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of.  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  if  anv 
[40  CFR  228.6(a)(4)] 

EPA  is  setting  an  interim  site  capacity 
for  the  SF-DODS  of  six  milhon  cubic 
yards  of  dredged  material  per  calendar 
year,  which  shall  be  in  effect  only  until 
December  31,  1996.  As  the  LTMS 
comprehensive  dredged  material 
management  planning  effort  is 
completed,  EPA  will  reexamine  the 
appropriate  site  capacity  for  the  SF- 
DODS  and  will  establish  in  a  separate 
rulemaking  a  final  capacity.  Typical 
composition  of  dredged  material 
disposed  at  the  site  is  expected  to  range 
between  two  types:  predominantly 


"clay-sih"  versus  "mostly  sand".  These 
material  types  are  based  on  data  from 
historical  projects  from  the  San 
Francisco  Bay  region.  The  expected 
disposal  method  would  involve  split- 
hull  barges,  with  capac  ities  ranging 
between  1.000  to  6,000  cubic  yards, 
which  would  be  towed  b\  ocean-going 
tugboats.  Dredged  material  would  not  be 
packaged.  All  dredged  material 
proposed  for  disposal  at  the  site  must  be 
suitable  for  ocean  disposal.  This 
determination  will  be  made  by  EPA 
Rfigion  IX  and  the  Corps'  San  Francisco 
District  based  upon  the  resjits  of 
physical,  chemical  and  biological  tests 
before  a  MPRSA  Section  103  permit  can 
be  issued.  Dumping  of  p^ohib;:.^^ 
materials  or  other  industrial  or 
municipal  wastes  will  not  be  permuted 
at  the  site  [40  CFR  227.5  and  227.6!aj] 
Existing  information  and  modeling 
analysis  suggests  that  it  is  appropriare  to 
dispose,  via  split  hull  barges,  of  the  type 
of  dredged  material  that  will  be 
removed  from  San  Francisco  Bay  at  the 
SF-DODS.  The  dredged  material  can  be 
predicted  mostly  to  settle  rapidly  to  the 
ocean  bottom  within  the  dump  site 
boundaries  and  not  to  create  plumes 
which  will  reach  significant  areas  such 
as  marine  sa.nctuaries,  recreational 
areas,  cr  geographically  limited  habitats 
at  greater  than  background 
concentrations.  Disposing  dredged 
material  at  the  site  which  meets 
regulatorv'  criteria  for  ocean  dumping 
will  crecte  some  limited  alteration  or 
destruction  of  benthic  habitat  v.ithin 
site  boundaries,  but  should  not  create 
substantial  pdvf  .-se  impacts  extending 
beyond  site  boundarits  F,:)r  these 
reasons,  no  significant  adverse  irnpjcts 
are  expected  to  be  associated  with  the 
types  and  quantities  of  (Lodged  msteria! 
that  may  be  disposed  at  the  site. 

5.  FedSibilitv  of  Sur\eiilance  and 
Mu.utoring  140  CFR  228.6(a)(5)] 

EPA  Region  IX  and  the  Corps"  Sail 
Francisco  District  share  the 
responsibilities  of  managing  and 
monitoring  tlie  disposal  site.  and.  with 
the  on-site  assistance  of  the  U.S.  Coast 
Guard  (USCG),  to  enforce  permit 
conditions  within  the  limits  of  their 
jurisdiction.  Although  SF-DODS  would 
be  the  deepest  and  farthest  off  shore  of 
any  ocean  disposal  site  so  far  designated 
in  the  U.S.,  standardized  equipment  and 
techniques  would  be  used  for 
surveillance  and  monitoring  activities. 
In  addition,  recent  Navy  mid-project 
monitoring  activities  confirmed  the 
feasibility  of  surveillance  and 
monitoring  at  the  SF-DODS.  EPA  has 
therefore  determined  that  the  Site 
Management  and  Monitonng  provisions 
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of  the  Final  Rule  are  fully  feasible  to 
implement. 

6.  Dispersal.  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  any  [40  CFR 
228.6(a)(6)j 

Current  meter  studies  indicate  that 
any  residual  suspended  solids  from 
disposal  operations  at  SF-DODS  will 
move  primarily  north-northwest,  away 
from  the  continental  shelf  and  the 
GFNMS.  Water  column  modeling 
results,  as  indicated  in  the  Final  EIS, 
using  a  conservative  approach  [e.g.. 
modeling  parameters  adjusted  for  worst 
case  coiulitions)  and  assuming  disposal 
of  6  million  cubic  yards  of  dredged 
sediments  per  year,  indicate  that 
suspended  solid  would  decrease  to 
background  levels  by  the  time  the 
plume  reaches  the  nearest  amenity  area 
(GFNMS  boundary).  Deposition 
modeling  using  a  conservative  approai.h 
and  assuming  disposal  of  6  million 
cubic  yards  of  dredged  sediments  per 
year  indicate  that  the  bulk  of  the 
disposed  material  would  deposit  within 
the  disposal  site.  For  these  reasons,  EPA 
has  determined  that  the  dispersal, 
transport  and  mixing  characteristics  of 
the  site,  and  its  current  velocities  and 
directions,  are  appropriate  for  its 
designation  as  a  dredged  material 
disposal  site. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
l40CFR228.6(a)(7)l 

Under  an  MPRSA  Section  103  permit, 
the  Navy  is  discharging  up  to  1.2 
million  cubic  yards  of  dredged  material 
at  their  Navy  disposal  site  which  is 
contained  within  the  EPA-preferred 
Alternative  Site  5.  No  other  documented 
disposal  of  dredged  material  has 
occurred  within  the  site.  However, 
disposal  of  radioactive  waste  containers 
was  conducted  in  the  vicinity  of 
Alternative  Site  5  from  1951-1954. 
Likewise,  chemical  and  conventional 
munitions  were  disposed  in  the  general 
area  from  approximately  1958  to  the  late 
1960's  at  the  Chemical  Munitions 
Disposal  Area.  Therefore,  EPA  has 
determined  that  potential  cumulative 
effects  of  designating  a  dredged  material 
disposal  site  are  less  at  SF-DODS  than 
at  the  alternative  sites  evaluated,  which 
did  not  have  these  historic  impacts. 

In  addition,  no  other  discharges  occur 
in  the  immediate  vicinity  of  SF-DODS. 
The  effects  of  municipal  discharges 
from  the  San  Francisco  Southwest 
Ocean  Outfall  (5.4  nautical  miles  or  10.2 
kilometers  from  shore),  the  City  of    ■ 
Pacifica  Outfall  (0.4  nautical  miles  or 


0.8  kilometers  from  shore),  and 
Northern  San  Mateo  County  Outfall  (0.4 
nautical  miles  or  0.8  kilometers  from 
shore)  are  limited  to  local  areas  near  the 
outfalls  and  do  not  extend  to  the 
vicinity  of  the  dredged  material  disposal 
site.  Discharge  of  dredged  sand  at  the 
Channel  Bar  ODMDS  (3.0  nautical  miles 
or  5.6  kilometers  from  shore)  is  also 
limited  to  that  local  area  and  is  not 
expected  to  result  in  impacts  in  the 
vicinity  of  the  SF-DODS.  Therefore, 
EPA  has  determined  that  cumulative 
effects  of  dredged  material  disposal  are 
minimized  by  designation  of  SF-DODS. 

8.  Interference  With  Shipplntj.  Fishing. 
Recreation,  Mineral  Extrari.in 
Desalination,  Fish  and  Shellfish 
Culture,  Areas  of  Special  Scientific 
Importance  and  Other  Legitimate  Uses 
of  the  Ocean  |40  CFR  288.6(a)(8)| 

In  evaluating  whether  dumping 
activity  at  the  site  could  interfere  with 
shipping,  fishing,  recreation,  mineral 
extraction,  desalination,  areas  of 
scientific  importance  and  other 
legitimate  uses  of  the  ocean,  EPA 
consideifed  both  the  direct  effects  from 
depositing  millions  of  cubic  yards  of 
dredged  material  on  the  ocean  bottom 
within  the  SF-DODS  boundaries  and 
the  indirect  effects  associated  with 
increased  vessel  traffic  that  will  result 
from  transportation  of  dredged  material 
to  the  dump  site.  Existing  information 
indicates  that  the  site  is  not  a  significant 
fisherieaarea,  is  not  used  for  water 
contact  recreation  and  is  not  otherwise 
a  significant  recreational  area,  contains 
no  harvasfable  minerals,  is  not  a 
potential  staging  ground  or  intake  area 
for  desabnation  activity,  is  not 
.scientifically  important  in  itself,  and 
otherwige  has  no  geographically  limited 
resource  values  that  are  not  abundant  in 
other  pahs  of  this  coastal  region. 
Accordingly,  depositing  dredged 
material  at  the  site  will  not  interfere 
with  these  activities. 

Increased  vessel  traffic  involved  in 
transportation  of  dredged  material  to  the 
SF-DODS  should  also  cause  no 
substantial  interference  with  any  of  the 
activities  discussed  above.  Even  with 
around-the-clock  disposal  operations 
(as,suming  3  trips  in  a  24-hour  period), 
disposal  operations  would  augment 
existing  vessel  traffic  in  the  region  by 
less  than  2  percent.  In  addition,  the 
potential  interference  with  recreational 
and  scientific  boat  traffic  and  marine 
resources  (e.g.,  birds  and  mammals) 
near  the  Farallon  Islands  should  be 
prevented  by  requirements  that  barges 
remain  at  least  3  nautical  miles  from  the 
Islands. 


9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  [40  CFR'228.6(a)(9)! 

Existing  information  and  regional 
studies  described  in  the  Final  EIS    • 
provide  the  following  determinations: 
Water  quality  at  the  SF-DODS  is 
indistinguishable  from  the  water  quality 
of  nearby  areas.  Sediments  contain 
background  levels  or  low  concentrations 
of  trace  metal  and  organic  contaminants. 
The  demersal  fish  community  within 
Alternative  Site  5  has  lower  numbers  of 
species  and  lower  abundances  than  the 
other  alternative  sites.  Alternative  Site  5 
contains  moderate  numbers  of 
megafaunal  invertebrate  species  (sea 
cucumbers,  brittlestars,  sea  pens)  but 
lower  overall  abundances  compared  to 
the  other  alternative  sites.  Infaunal 
invertebrates  (polychaetes,  amphipods, 
isopods,  tanaids)  within  Altemati%'e  Site 
5  also  show  lower  diversity  and 
abundance  compared  to  Alternative 
Sites  3  and  4.  Although  there  have  been 
higher  numbers  of  marine  bird  and 
mammal  sightings,  and  mid-water 
organisms  including  juvenile  rockfishes 
are  more  abundant  seasonally  relative  to 
the  other  alternative  sites  evaluated, 
Alternative  Site  5  is  not  considered  to    . 
have  geographically  limited  resource 
values  that  are  not  abundant  in  other 
alternative  sites  or  other  parts  of  this 
coastal  region.  Based  on  these  Final  EIS 
conclusions  EPA  has  determined  that, 
compared  to  the  alternative  sites 
evaluated,  this  is  the  environmentally  ' 
preferred  location  for  ocean  disposal 
site  designation. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  [40  CFR  22S.6(a)(10)l 

Local  opportunistic  benthic  species  _ 
characteristic  of  disturbed  conditions 
are  expected  to  be  present  and  abundant 
at  any  ODMDS  in  response  to  physical 
deposition  of  sediments.  Opportunistic 
polychaetes.  such  as  Capitella,  may 
colonize  the  disposal  site.  However, 
these  worms  can  become  food  items  for 
local  bottom-feeding  fish  and  are  not 
directly  harmful  to  other  species.  No 
recruitment  of  species  capable  of 
harming  human  health  or  the  marine 
ecosystem  is  expected  to  occur  at  the 
site.  In  addition,  recruitment  of 
nuisance  species  from  within  the 
dredged  material  disposed  at  the  site  is 
unlikely,  due  to  significant  diffierences 
in  water  depth  and  environment  at  the 
disposal  site  as  compared  to  the 
relatively  shallow  dredging  sites  in  the 
San  Francisco  Bay  region. 
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1 1.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  any  Significant  Natural  or 
Cultural  Feature  of  Historical 
Importance  [40  CFR  228.6(a)(ll)J 

The  California  State  Historic 
Preservation  Officer  has  determined 
there  are  no  known  historic  shipwrecb; 
nor  any  knoivn  aboriginal  artifacts  at  the 
SF-DODS  or  in  the  vicinity. 

t).  Action 

EPA  Region  IX  ha.s  concluded  that  the 
SF-DODS  may  appropriately  be 
dt^signated  for  use  over  a  period  of  50 
years,  with  an  interim  capacity  of  6 
million  cubic  yards  of  dredged  material 
per  calendar  year  until  December  31. 
1996.  After  this  date,  site  capacity  shall 
be  reevaluated  based  on  the  results  of 
comprehensive  regional  dredged 
material  majiagement  planning 
underway  at  tlie  time  of  this 
rulemaking,  or  independently  by  EPA  if 
a  comprehensive  management  plan  is 
not  yet  completed.  No  disposal  shall 
occur  after  December  31. 1996  unless 
and  until  EPA  establishes  a  new  site 
capacity. 

Designation  of  the  SF-DODS  complies 
with  the  general  and  specific  criteria 
used  for  site  evaluation.  The  designation 
of  the  SF-DODS  as  an  EPA-approved 
Ocean  Dumping  Site  is  being  published 
as  a  final  rulemaking.  Management  of 
this  site  will  be  the  responsibility  of  the 
Regional  Administrator  of  EPA  Region 
rx  in  cooperation  with  the  Corps'  South 
Pacific  Division  Engineer  and  the  San 
Francisco  District  Engineer,  based  on 
requirements  defined  in  the  Final  Rule. 
Operational  details  for  carrying  out  the 
Rule's  required  management  and 
monitoring  activities  will  be  contained 
in  a  SMMP  Implementation  Manual 
prepared  by  EPA  following  the 
opportunity  for  public  review. 
Subsequent  revisions  of  the  SMMP 
Implementation  Manual  will  also  be 
proposed  through  separate  Public 
Notices. 

It  is  emphasized  that  oc;ean  dumping 
site  designation  doss  not  constitute  or 
imply  EPA  Region  IX's  or  the  Corps*  San 
Francisco  District's  approval  of  actual 
ocean  disposal  of  dredged  materials. 
Before  ocean  dumping  of  dredged 
materia!  at  the  site  may  begin.  EPA 
Region  IX  and  the  Corps'  San  Francisco 
District  must  evaluate  permit 
applications  according  to  EPA's  Ocean 
Dumping  Criteria.  EPA  Region  IX  or  the 
Corps'  San  Francisco  District  will  deny 
permits  if  either  agency  determines  that 
the  Ocean  Dumping  Criteria  of  MPRSA 
have  not  been  met.  The  requirement  for 
compliance  with  the  Ocean  Dumping 
Criteria  of  the  MPRSA  may  not  lie 
superseded  by  the  provisions  of  any 


future  comprehensive  regional 
management  plan  for  dredged  material. 

E.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulator)' 
Flexibility  Analysis  for  all  Rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  Rule  does  not 
necessitate  preparation  of  a  Regulatory 
FlexibiUty  Analysis. 

This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  Order 
as  a  major  Rule.  Consequently,  this  Rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

F.  Responses  to  Comments  on  the  Site 
Designation  Proposed  Rule  and  the 
Proposed  SMMP  Public  NoUce 

EPA  received  37  letters  in  support  of 
the  Proposed  Rule  and  14  letters  critical 
of  the  Proposed  Rule.  Many  of  these  37 
letters  contained  specific  comments 
regarding  the  proposed  SMMP.  EPA  also 
received,  after  the  close  of  the  comment 
period  for  the  site  designation  Final  EIS. 
a  mass  mailing  of  105  similar  letters 
containing  some  comments  relating  to 
site  designation.  Finally,  EPA  received 
11  additional  comment  letters  in 
response  to  the  separate  propo.sed 
SMMP  Public  Notice.  All  these 
comments  have  been  carefully 
considered,  and  appropriate  changes 
have  been  made  in  the  Final  Rule  based 
on  them.  The  comments  have  been 
group>ed  into  similar  categories  for  llie 
purposes  of  preparing  the  following 
responses. 

1.  Site  Designation  Process 

Co.^ime^to^s  participating  in  the 
mass-mailing  were  concerned  that  EP.A 
wns  "fast-tracking"  the  designation 
process  for  the  ocean  dispo.sal  site  off 
San  FrancLsco. 

Response 

EP.^  has  expended  considerable  effort 
to  ensure  adequate  opportunities  for 
public  input  in  the  site  designation 
process.  This  site  designation  process  is 
now  in  its  fifth  year,  as  public  scoping 
meetings  began  in  1989.  The  Ocean 
Studies  Plan  (OSP).  which  was  the 
blueprint  for  the  extensive  biologi<:al 
and  oceanographic  studies  that 
characterized  the  study  region,  was 
developed  with  the  consensus  of  the 


Long  Term  Management  Strategy 
(LTMS)  Ocean  Studies  Work  Group 
(OSVVG).  The  LTMS  is  comprised  of 
Federal  and  Slate  agencies,  regional 
scientific  experts,  public  interest  and 
environmental  groups.  Based  on  the 
studies  performed.  EPA  evaluated 
alternative  sites  and  selected  the 
preferred  alternative  site  with  the 
consensus  of  the  OSWG.  The  Draft  EIS 
v\  as  then  noticed  in  the  Federal  Register 
and  issued  for  public  comment  in 
December.  1992.  Following  revisions  to 
the  EIS  based  on  comments  re<»ived. 
the  Final  EIS  was  prepared  and  noticed 
in  the  Federal  Renter  in  September. 
1993.  A  Proposed  Rule  to  designate  the 
preferred  alternative  site  as  described  in 
the  Final  EIS  was  noticed  in  the  Federal 
Register  and  issued  for  public  comment 
on  February  17. 1994.  In  addition,  the 
proposed  Site  Management  and 
Monitoring  Plan  (SMMP)  for  this  ocean 
disposal  site  was  issued  for  public 
comment  under  a  separate  EPA  Public 
Notice  on  April  20. 1994.  The  comment 
period  for  this  Public  Notice  ended  on 
June  6.  1994.  Therefore.  EPA  believes 
that  ample  opportunities  have  been 
provided  for  interested  parties  to 
comment  throughout  the  .site 
designation  process. 

2.  .Weed  for  Ocean  Dumping 

Several  commentors  stated  that  the 
proposal  to  designate  the  site  for  a  50- 
year  period  and  for  up  to  300  million 
cubic  yards  of  dredged  material  was  not 
based  on  an  evaluation  of  the  actual 
need  for  ocean  disposal  based  on 
comprehensive  regional  planning.  Other 
commentors  stated  that  it  is  unlikely 
that  as  much  as  6  million  cubic  yards 
per  year  of  sediments  meeting  ocean 
dumping  criteria  could  he  dredged  from 
the  contaminated  San  Francist:o  Bay 

Response 

The  Final  Rule  has  l)een  significantly 
revised  regarding  site  capacity.  An 
interim  site  capacity  of  6  million  cubic 
yards  per  calendar  year  is  being 
established  from  the  date  of  site 
designation  until  December  31.  1996. 
only.  Site  capacity  following  December 
31.  1906  will  be  determined  based  on 
either  a  comprehensive  long-term 
mana<^?ment  strategy  for  management  of 
dredged  materials  from  San  Francisco 
Bay  (a  Long  Term  Management  Strate<;v 
draft  EIS  is  currently  under 
development,  and  is  expected  to  be 
issued  for  public  review  in  the  spring  of 
1996)  or.  should  a  comprehensive  Long 
Term  Management  Strategy  not  be 
available  by  that  date,  on  a  separate 
alternatives-based  EPA  evaluation  of  the 
need  for  ocean  disposal.  This  new  .site 
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capacity  will  be  established  via  a 
separate  fonnal  rulemaking  process. 

The  volume  of  sediment  assumed  in 
the  site  designation  Final  EIS  and 
Proposed  Rule  to  be  dredged  from  San 
Francisco  Bay  over  the  next  50  years 
(400  million  cubic  yards  total) 
represents  a  planning  estimate  provided 
by  the  Corps.  The  actual  volumes 
dredged  over  the  next  50  years  cannot 
be  accurately  predicted  because  the 
overall  need  for  dredging  will  depend 
on  many  factors,  including:  Commercial 
shipping  trends  {i.e.,  continued  use  of 
Oakland  as  a  major  cargo  port); 
decisions  to  initiate  port  expansions 
(i.e.,  for  larger  deep-draft  vessels); 
changes  in  the  use  of  closing  military 
facilities;  and  resources  available  to 
undertake  these  projects  (i.e.,       -^ 
availability  of  funds  or  Congressional 
authorizations  for  specific  projects). 
However,  for  ocean  site  evaluation 
purposes,  EPA  assumed  that  6  million 
cubic  yards  per  year  (which  equates  to 
80%  of  the  assumed  dredging  average  of 
8  million  cubic  yards  per  year)  would 
meet  EPA  Ocean  Dumping  criteria,  and 
used  this  volume  for  modeling  the  fate 
of  dredged  material  disposed  at  the 
alternative  ocean  disposal  sites.  The 
results  indicated  that  disposal  of  this 
volume  would  not  result  in  significant 
impacts  at  the  proposed  disposal  site; 
therefore,  this  site  is  being  designated 
with  an  interim  capacity  of  up  to  6 
million  cubic  yards  per  year.  Additional 
modelling  would  be  necessary  if  a 
greater  annual  disposal  volume  were  to 
be  proposed. 

No  matter  the  nominal  site  capacity  at 
any  time,  it  should  be  noted  that  site 
designation  is  not  a  blanket  approval  for 
disposal  of  any  dredged  material  at  the 
site.  The  actual  need  for  ocean  dumping 
is  determined  on  a  project-by-project 
basis  at  the  time  of  permitting:  Each  and 
every  project  must  be  individually 
reviewed  to  determine  both  its  need  for 
ocean  disposal  and  the  suitability  of  its 
proposed  dredged  material  for  disposal. 

3.  Alternatives  Analysis 

Several  conimentors  stated  that  EPA 
has  failed  to  consider  a  range  of 
alternatives  to  ocean  dumping  of 
dredged  material.  Other  commentors 
recommended  that  the  ocean  site 
designation  be  delayed  until  other 
disposal  alternatives  can  be  made 
available  [e.g.,  via  the  LTMS  process). 

Response 

ElPA  has  determined  that  there  is  an 
overall  need  to  designate  an  ocean 
disposal  site  for  the  San  Francisco  Bay 
region  at  the  present  time,  based  on  the 
present  lack  of  a\ailable  upland  and 
bencfirial  reuse  sites,  policies  of  the 


state  agencies  to  generally  further 
restrict  disposal  at  in-Bay  sites  to 
maintenance  dredging  projects, 
impending  plans  for  large  new-work 
dredging  projects,  and  Umited  existing 
in-Bay  disposal  site  capacity.  However, 
as  discussed  above,  the  ocean  site  is 
now  being  designated  with  an  interim 
capacity  only,  which  will  be  reevaluated 
based  on  the  results  of  comprehensive 
management  planning  efforts  now 
underway. 

4.  Consistency  W'th  International 
Agreements 

Severtl  commentors  wrote  that  the 
ocean  disposal  site  designation  ignores 
the  precautionary  approach  which  the 
U.S.  has  adopted  in  the  context  of 
several  international  agreements, 
because  the  site  designation  is 
unconditional  except  for  a  ver\'  large 
annual  dumping  limit  for  the-  50-year 
period.  These  commentors 
recommended  that  there  should  be 
precautionary  conditions  for  site  use. 
including:  (1)  A  waste  audit  to  evaluate 
all  possible  options  to  reduce  the 
amount  of  dredged  materials  to  be 
dumped  at  the  ocean  site  and  reduce  the 
contamination  of  those  sediments;  (2) 
implementation  of  pollution  prevention 
measures  for  San  Francisco  Bay  and  its 
drainage  basin  to  guarantee  that  less 
contaminated  sediments  would  be 
destined  for  the  ocean  site  in  the  future: 
and  (3)  specific  limitations  on  the 
contamination  levels  in  sediments  to  be 
dumped  at  the  site,  with  progressive 
reduction  in  those  levels  over  50  years 
so  that  the  site  will  eventually  only 
receive  uncontaminated  sediments. 

Response 

The  Final  Rule  has  been  revised  to 
establish  an  interim  site  capacity  only. 
In  addition,  even  this  interim  annual 
dumping  limit  is  only  one  of  many 
conditions  for  site  use.  As  noted  above, 
site  designation  is  not  in  itself  a  permit 
for  ocean  disposal  of  dredged  material. 
Each  project  must  be  reviewed  on  a 
case-by-case  basis  to  determine 
suitability  of  the  proposed  dredged 
material  for  ocean  disposal  and  to 
determine  the  need  for  ocean  dumping 
(including  the  availability  of 
alternatives  that  reduce  the  amount  of 
dredging).  Alternatives  such  as 
beneficial  use  will  be  encouraged 
wherever  practicable.  This  process  of 
evaluating  disposal  options  already 
occurs  and  will  continue  during  permit 
reviews.  Nevertheless,  in  addition  to 
project-by-project  alternatives  analyses, 
overall  dredged  material  management 
alternatives  are  being  evaluated  via  the 
State/Federal  LTMS  process  on  a 
programmatic  basis.  The  project-by- 


project  need  for  ocean  disposal  will  hf 
reduced  as  alternatives  to  ocean 
disposal  (including  beneficial  re-use 
sites)  become  available. 

Pollution  prevention  is  an  important 
aspect  of  sediment  management,  as  it  is 
for  most  environmental  issues.  A  variety 
of  federal,  state,  and  local  pollution 
prevention  efforts  are  underway  that 
should  result  in  long-term  reductions  in 
the  degree  to  which  sediments  become 
contaminated.  However,  sediments  also 
act  as  "sinks"  for  contaminants 
discharged  in  the  past,  and  dredging 
projects  by  their  very  nature  can  expose 
this  historic  contamination.  Therefore 
pollution  prevention  efforts  in  the 
foreseeable  future  are  not  expected  to 
eliminate  the  dredging  of  contaminated 
sediments.  Finally,  there  is  no  need  to 
systematically  tighten  ocean  suitability 
criteria  because  existing  criteria  do  not 
allow  toxic  or  highly  contaminated 
sediments  to  be  disposed  at  the  site 
(suitability  criteria  are  not  tied  to 
existing  levels  of  contamination  in  area 
sediments). 

5.  Compliance  IVth  Ocean  Site  Selection 
Criteria 

Two  commentors  disagreed  with 
EPA's  determination  that  the  regulatory 
requirements  of  the  MPRSA  were  fully 
satisfied  by  the  proposed  site 
designation,  particularly  regarding  the 
assessment  of  impacts  to  existing  and 
potential  fisheries,  fish  habitat  and 
marine  sanctuaries. 

Response 

EPA's  determination  of  insignificant 
impacts  to  fisheries  used  conservative 
modelling  of  the  worst  case  (highly 
dispersive)  disposal  scenarios.  The 
evaluation  indicated  only  localized 
impacts  within  the  disposal  site 
boundaries,  based  on:  the  highly  mobile 
nature  of  the  fish  species  present:  the 
ftlct  that  the  disposal  site  has  relatively 
low  abundances  of  commercially 
important  fish  species;  and  the  fact  that 
the  site  does  not  comprise  unique  fish 
habitat  within  the  slope  and  shelf 
region. 

With  respect  to  impacts  to  marine 
sanctuaries,  the  Final  EIS  documented 
that  the  expected  increase  in  vessel 
traffic  and  resultant  increased  chance 
for  accidents  {i.e.,  dredged  material 
spills)  during  transportation  through  the 
sanctuaries  will  not  be  significant. " 
Nevertheless,  specific  requirements  to 
minimize  any  such  risks  are 
incorporated  in  the  Final  Rule. 

6.  Requirement  to  Implement  Site 
Management  and  Monitoring 

Several  commentors  were  concerned 
that  the  Proposed  Rule  did  not  clearly 
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state  that  imp!em?n-at:on  c!  '.hi  jita 
nidnagenient  and  monitoring  pvzvu.z-M 
ii  a  strict  condition  for  si'e  use 
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EPA  mtendi  .hat  f-^i;  in^pLenier-'.-ition 
o:  'xe  SMMP  is  a  strict  requireraent  of 
Site  U5e,  and  revisions  have  beer,  be 
incorporated  into  the  Final  R;ile  o 
-  en^.phasize  th:5  and  ren:a'.e  ar.y 
anibiguity 

■^  Uniqus  Sature  of  the  Dispcsii  Si'^ 

Several  commer.tGrssta'e-i  that  tli^y 
were  not  satisfied  that  the  SMN!P  a 
suninianzed  in  the  Proposed  Rule 
accounts  for  risks  issociated  -.vith  a  site 
which  is  the  deepest  and  farh^st  from 
shore  of  any  so  far  desiijnated  n  the 
U.S.,  or  that  there  ;s  sufficient 
information  on  how  dredged  n-.ateriai    . 
will  behave  foI'.owLr.g  iispjsal  at  such 
a  deep  site. 

Response 

EPA  recognizes  that  the  prooosed  5F- 
DODS,  as  vvel!  as  the  potential 
alternative  ocean  sites  evaluated  in  'he 
Fma!  EIS.  is  'he  deepest  and  the  farthest 
from  shore  of  any  ocean  disposal  site  so 
far  designated  in  the  U.S  Hoivever,  E?.A 
has  expended  considerable  effort  to 
adequately  characterize  this  previously 
not  vv-eli-studied  region  of  the  Cahfomia 
coast.  Studies  were  conducted  in 
accordance  with  an  Ocean  Studies  Plan 
which  vx-as  developed  with  input  from 
Federal  and  State  agencies  as  well  as 
environmental  and  public  interest 
groups.  Because  of  the  deep  depths  and 
distance  from  shore.  EPA  performed 
conservative  ^-.vorst  case)  modehng  to 
assess  the  fate  oi  dredged  matenal 
disposal  at  the  alternative  sites.  The 
modeling  results  indicate  that  the  bulk 
[75  to  90  percent)  of  the  dredged 
material  'Aould  be  deposited  on  the 
seafloor  within  the  disposal  site 
boundaries,  and  that  residual  suspended 
material  m  the  water  column  wou'.d  be 
dissipated  to  background  concentration 
levels  within  the  disposal  site 
boundaries,  as  well.  These  modeling 
predictions  were  confirmed  by  recent 
monitoring  of  actual  dredged  material 
disposal  m  the  vicinity  of  the  3F-DGD5 
by  the  US.  Navy,  performed  as  a 
requirement  of  their  MPRSA  Section 
10  3  project-specific  site  designation. 
Preliminary  results  of  their  field  studies 
confirmed  that  plumes  m  the  water 
column  could  be  tracked  until  thev 
dissipated  to  background  levels,  and 
that  the  plumes  dissipated  to 
background  levels  withm  the  disposal 
site  boundaries.  Furthermore,  their 
findings  confirmed  that  the  sediment 
-deposit  footprint  on  the  seafloor  could 
be  mapped,  and  'hat  the  sediment 


aeposite  -  v.-.-l..n  "he  disposal  site     - 
boundary  as  pre^n.-ted  h[;  'he  modeling 
^sr-rvrrr.ei  for  E?.*.  s  site  designation 
El--.  F.nally.  «he  5MMP  was  developed 
to  address  the  uncertainties  and  risks 
issocia'ed  witn  use  of  this  disp  :s-il  si'e 

S  ^.T pacts  to  S'earby  Stannic 

One  c:.-.nient3r  s'ated  that  past 
a;.-posdi  3f  chemir.a;  munitions, 
explosives,  radioactive  materials, 
sui^ur■c  iCii,  and  oil  refinery  waste  at 
the  site  or  nearby  bcations  does  not 
i'^^-v  ji^^^r.ating  a  disposal  site  near 
federally  pro'ected  marine  sanctuaries 
such  as  the  Gulf  of  the  Farailones 
N'a'ional  Marine  Sanctuarv  and  the 
Monterey  Bay  National  Marine 
Sanctuar." 

•Response    - 

National  marine  sanctuaries  are 
continuous  along  the  coastline  of  the 
study  region.  The  ocean  disposal  site  is 
located  off  'die  cor.tinental  shelf,  at  the 
extreme  point  of  the  Zone  of  Siting 
Feasibility  established  by  the  U.S.  Arm.v 
Ccrps  of  Engineers,  and  several  miles 
beyond  the  outer  boundary  of  the 
nearest  sanctuarv-.  It  is  therefore  as  far 
rem.oved  from  sanctuar>-  boundar.es  as 
practicable.  Furthennore,  extensive 
ocean ographic  and  modelling  studies 
.r.iicate  that  suspended  sediment 
plu.-nes  should  dissipate  to  background 
levels  within  the  disposal  site 
boundaries,  and  that  under  prevailing 
conditions  [currents  predom.inately  to 
the  .north-no.nhwest)  the  probability  of 
any  detectable  sediment  plumes  drifting 
into  the  mahne  sanctuaries  is  e.xtremelv 
remote.  The  seatloor  in  the  vicinity  of  ' 
•:he  site  has  already  been  somewhat 
degraded  by  historic  disposal  of  military 
m.iunltions  and  other  wastes  so  'diat, 
compared  to  alternative  sites  evaluated, 
tumula'ive  effects  to  the  deep  benthos 
are  m:r.;mazed  at  this  site.  Indeed,  there 
m.ay  even  be  a  long-term  beneficial 
effect  vi-ithm  'die  disposal  site  as  a  result 
;•:  c.eaner  'oceir.  suitable)  dredged 
material  be;r.g  deposited  on  a 
previously  degraded  seatloor.  Finally. 
.lesignation  of  this  site  is  consistent 
with  guidance  m  the  Ocean  Dumoip.g 
Regula'tons  :40  CFR  §  228  5',e)l  to  loca'-? 
disposal  sites  beyond  the  continental 
shelf  and  m  areas  of  historical  dumping 
'.vherf  possible 

9  long  Term  Impacts 

Several  commentors  no'ed  that  the 
Final  EIS  stated  that  significant  long- 
term  im.pacts  at  the  proposed  dump  site 
are  likely  to  occur  from  ocean  disposal 
of  dredged  material. 


Response 

The  Final  EIS  classified  phvsicai 
impacts  tc  be.-.thos  within 'he  disposal 
site  bound a.-ies  as  significant  f "  2 
potential  cnanges  in  sedlm.ent  t-^.xture, 
and  seme  smothering  of  ir.fauna  are 
unavoidable)  Other  sigi.ficint  (e  j 
t^xucjlos'cal,  impacts  are  r.j*  expec'ed 
because  of  req'j:;:ements  for  extens.ve 
pre-dlsposal  phys.cal,  chem.ical,  and 
b.ologicai  testing  of  proposed  dredged 
m.aterial.  In  addition,  controls  will  be 
implem.ented  through  per.rnt  ccnditiuns 
and  'die  previsions  of 'die  SMMP  to 
prevent  a.ny  significant  impacts  ' 
occurring  outside  the  d.sposa!  site 
bou.'^darles 

20,  Exclusion  From  Testing 

One  ccm.mentor  expressed  concern 
t.-iat  cenain  miateriais,  based  upon  their 
physical  characteristics  and  their 
location  m  relation  to  sources  of 
contam.ination,  would  be  dum.ped  ir.'o 
the  ocean  wrdiout  chemical  and 
biological  testing.  They  also  expressed 
concern  that  the  person  who  dete.-mines 
this  e.xclusicin  not  be  an  em.plovee  of  the 
dredging  or  dum.pmg  compa.v/. 

Response 

The  ocean  dum.p.ng  regulatio.ns  [40 
CFR  2Z7  13ib;i  set  forth  conditions 
under  which  dredged  m.aterial  m.ay  be 
determ.ined  to  be  suitable  for  ocean 
disposal  Without  chem.ical  and 
fciologica!  testing  ("exclusion  criteria"). 
The  determ.ination  ot  exclusion  from 
resting  is  m.ade  by  EP.A  and  -.he  .\.-my 
Corps  of  Engineers  m  accorda.nce  with 
these  criteria,  and  not  by  the  dredging 
com.pany  or  the  permit  appl-.cant  • 

; ;.  NeeJ/or  M:t:gatIon  for  D:>o:i2l  S.-:e 
i'se 

One  commentar  estimated,  based  on  a 
d.-aft  Habitat  Evaluation  Procedu.'e 
HEP)  analysis,  that  at  least  50  acres  of 
habitat  would  be  needed  to  replace 
habitat  value  losses  at  the  6.5  scuare 
nautical  m.ile  ocean  disijcsal  site,  ani 
sta'ed  that  EPA  should  consider 
including  com.pensatorv  m.it.gation  as  i 
co.T.ponent  of 'die  site  designation  and 
monitoring  process 

Response 

The  Com.-nen-o:s  iraft  a.-ial;.  sis  .s 


oised  m  ^a.t 


2  m.ii'uniers'anc 


t.te  site  aesignation  EIS.  and  incorrectly 
assum.es  'liat  significant  impacts  will 
3;cur  well  beyond  '.he  boxndar.es  of 'iie 
disposal  site  E?.^  does  not  shire  the 
co.m.mentor's  conclusion  that 
oompensatorv  mitigation  is  needed  for 
use  ot  the  ocean  disposal  si'e  in  part 
because:  (1)  The  site  location  has  been 
sei-^ted  specifically  to  mmtm.ize  ary 
off-site  im.pacts  due  to  disposal  of 
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dredged  material,  as  documented  in  the 
Final  EIS;  (2)  only  suitable  non-toxic 
sediments  may  be  disposed  at  the  site, 
in  accordance  with  EPA's  Ocean 
Dumping  Criteria;  (3)  unlike  upland  or 
wetland  "fills."  disposed  sediments  will 
not  alter  the  site's  biasic  habitat  type 
(e.g.,  disposal  of  suitable  dredged 
material  at  the  site  is  not  the  same  as 
permanently  changing  a  wetland  into  an 
upland,  or  a  seasonal  wetland  into  a 
tidal  wetland);  and  (4)  ongoing  site 
monitoring,  and  management  actions  as 
necessary,  will  ensure  that  no 
significant  off-site  adverse  impacts  will 
occur  or  persist  during  the  50-year 
period  of  site  use. 

12.  Sea  Suiface  Microhyer 

Several  commentors  stated  that  EPA 
has  ignored  concerns  raised  about 
contamination  of  the  sea  siurface 
microlayer  as  a  result  of  dredged 
material  disposal  at  the  site,  and  has 
missed  opportunities  to  resolve  this 
issue  through  field  studies. 

Response 

EPA  has  fully  considered  comments 
regarding  potential  contamination  of  the 
sea  surface  microlayer.  In  addition,  EPA 
consulted  with  the  LTMS  technical 
review  panel  (see  listing  in  Table  5.2- 
1  of  the  Final  EIS)  on  this  issue.  Based 
on  the  available  information  regarding 
the  sea  surface  microlayer,  EPA  has 
determined  that  the  potential  for 
significant  contamination  of  or  impacts 
to  the  sea  surface  microlayer  as  a  result 
of  disposal  site  use  is  not  significant. 
The  specific  characteristics  of  this  deep 
ocean  disposal  site  (including  its 
location  in  a  turbulent  open  ocean 
environment  approximately  50  miles 
offshore),  and  the  characteristics  of  the 
dredged  material  that  is  expected  to  be 
disposed  there  (suitability  for  ocean 
disposal  established  by  extensive 
physical,  chemical,  and  biological 
testing),  support  this  conclusion.  The 
LTMS  technical  review  panel  view  was 
consistent'with  EPA's  determination. 
Consequently,  monitoring  of  the  sea 
surface  microlayer  is  not  included  in  the 
SMMP  at  this  time.  However.  EPA  does 
not  discourage  independent  sampling  in 
the  vicinity  or  submis.sion  of  any  data 
collected  in  or  near  the  site. 

13.  Discussion  of  "Alternative  Site  2" 

One  commentor  recommended  that 
EPA  emphasize  that  significant 
commercial  fish  abundances  and  fish 
habitats  exist  in  this  area  which  would 
have  precluded  designation  of  a  site  in 
this  area,  even  if  the  Monterey  Bay 
National  Marine  Sanctuary  did  not 
exist. 


Response 

The  site  designation  Final  EIS 
describes  the  greater  importance  of  the 
continental  shelf,  including  Study  Area 
2,  for  commercially  important  fish 
species  relative  to  SF-DODS  and  the 
other  off-shelf  alternative  sites.  The 
Final  EIS  also  notes  that  since  Study 
Area  2  is  within  the  boundaries  of  the 
Monterey  Bay  National  Marine 
Sanctuary,  it  would  not  comply  with 
EPA's  site  designation  criteria  and 
therefore  could  not  be  designated. 

14.  Inclvsion  of  SMMP  in  the  Site 
Designation  Rule 

Several  commentors  recommended 
that  the  entire  SMMP  be  included  as 
part  of  the  regulation  designating  the 
site. 

Response 

The  Final  Rule  has  been  revised  to 
include  specific  provisions  governing 
site  monitoring  and  site  management. 
These  provisions  establish  the  legal 
basis  fof  requiring  site  monitoring  and 
site  management  and  establish  the  basic 
criteria  for  adequate'  site  monitoring  and 
management  measures.  These 
provisions  further  establish  the  basic 
criteria  for  using  site  monitoring  data  to 
make  adjustments  to  site  management  or 
site  use.  The  provisions  of  the  Final 
Rule  are  sufficient,  in  EPA's  view,  to 
create  environmentally  appropriate  and 
legally  enforceable  site  monitoring  and 
site  management  regimes. 

On  April  20. 1994,  EPA  published  a 
Public  Notice  in  the  Federal  Register 
indicatitig  the  availability  of  a  proposed 
SF-DODS  Site  Monitoring  and 
Managanent  Plan  ( "SMMP")  and 
soliciting  public  comment  on  the 
SMMP.  As  noted  above.  EPA  has  now 
incorpwated  the  major  aspects  of  the 
proposed  SMMP  directly  into  the  Rule. 
In  addition,  EPA  will  publish  the 
"SMMP  Implementation  Manual"  based 
upon  the  SMMP.  The  SMMP 
Implementation  Manual  will  provide 
operational  details  concerning  site 
monitoring  and  management  measures 
that  are  not  necessary  or  appropriate  for 
inclusion  in  EPA's  Final  Rule 
designating  the  SF-DODS  (also  see 
response  to  comment  number  25, 
below).  The  SMMP  Implementation 
Manual  will  serve  to  document  EPA's 
interpretation  of  the  specific  measures 
that  are  appropriate  for  implementing 
the  provisions  required  in  the  Final 
Rule.  EPA  intends  to  ndtify  the  public 
and  solicit  public  comments  if  any 
future  dianges  are  made  to  the  SMMP 
Implementation  Manual. 


15.  Feasibility  and  Validity  of  the  Site 
Monitoring 

Several  commentors  wrote  that  the    . 
details  of  the  SMMP  should  be  known 
before  the  Final  Rule  is  issued  in  order 
to  assess  its  scientific  validity  and  the 
feasibility  of  surveillance  and 
monitoring. 

Response 

In  the  Public  Notice  accompanying 
the  Proposed  Rule  designating  the  SF- 
DODS,  EPA  discussed  the  broad 
outlines  of  site  surveillance  and 
monitoring  envisioned  by  EPA.  EPA 
subsequently  supplemented  this  step  by 
making  available  for  public  review  and 
comment  the  proposed  SMMP  (see 
response  above),  and  by  incorporating 
many  specific  site  management  and 
monitoring  requirements  into  the  Final 
Rule  itself  as  requested  by  several 
commentors.  In  EPA's  view,  the  public 
has  had  ample  opportunity  to  comment 
upon  the  scientific  validity  and  the 
feasibility  of  EPA's  proposed  site 
surveillance  and  monitoring  measures, 
and  as  a  result  these  measures  have 
been  strengthened. 

In  EPA's  view,  the  surveillance  and 
monitoring  measures  that  EPA  will 
require  for  the  SF-DODS  are  feasible 
and  will  provide  the  necessary  scrutiny 
of  site  use  for  a  full  evaluation  of  the 
potential  for  adverse  environmental 
impacts.  The  monitoring  and 
surveillance  measures  for  the  SF-DODS 
are  based  upon  successful  measures 
taken  at  other  designated  disposal  sites 
in  Region  9  and  other  parts  of  the  , 

United  States,  including  those  required 
by  EPA  to  be  implemented  by  the  U.S. 
Navy  on  a  project  involving  the  disposal 
of  dredged  sediments  at  a  temporary 
dump  site  in  the  vicinity  of  the  SF- 
DODS.  The  monitoring  measures  for  the 
SF-DODS  were  further  developed  with 
the  benefit  of  conservative 
(environmentally  protective)  modehng 
of  post-disposal  dispersion  of  dredged 
sediments  at  the  site.  This  modeling, 
discussed  in  the  Final  EIS,  has  been 
demonstrated  at  other  ocean  disposal 
sites  to  have  a  high  degree  of  accuracy 
in  predicting  dispersion  of  dumped 
sediments. 

16.  Management  Action  Trigger  Levels 
and  Significance  Criteria 

Several  commentors  stated  that  the 
trigger  levels  or  criteria  for  determining 
when  site  use  can  be  modified  or 
terminated  were  inappropriate  or  too 
vague  in  the  site  designation  Propc^ed 
Rule,  and  appear  to  Umit  EPA's  ability 
to  take  action  to  restrict  ocean  dumping 
until  significant  adverse  impacts  have 
already  occurred. 
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Response 

LPA's  authority  to  protect  marine 
resources  in  the  vicinity  of  a  disposal 
site  is  described  in  the  Ocean  Dumping 
regulations  at  40  CFR  220.4,  228.3, 
228.7.  228.8,  228.9.  228,10.  and  228.11. 
EPA  can  require  that  site  use  be 
modified  or  terminated  based  on  several 
fectors,  including:  (1)  exceedance  of 
Federal  water  quality  criteria  afti-r 
disposal  within  the  site  or  beyond  tl;e 
SF-DODS  boundary:  (2)  significant 
movement  of  disposed  material  toward 
important  biological  resource  aieas  or 
marine  .sanctuaries;  (3)  significant 
adverse  changes  in  the  slrurture  of  t.he 
benthic  community  outside  the  disposal 
site  boundar>':  (4)  signitlcant  adver.se 
bioaccumulation  in  organisms  collected 
from  the  disposal  site  or  areas  adjacent 
to  the  site  boundan,-,  compared  to  the 
reference  site:  and  (5)  sij.-i;i.'~,f  ai:t 
adverse  impacts  upon  commercial  or 
rw;.rea*.ionai  fisheries  resources  near  tlie 
^iU\  FPA  can  take  action  hcsed  on  these 
criteria  at  anv  time;  the  site  designation 
Rule  in  no  way  restricts  EP.nV 
authorities  in  this  regard. 

lii  addition  to  these  existing 
authorities,  the  Final  Rule  now  includes 
additional  authority  for  determini.ig 
management  actions,  such  as  site  use 
niodificatlons  or  even  site  use 
t^T.mintition,  as  warranted  bv  site 
monitoring  results.  For  exarr.ple. 
c!-irilicat!ons  have  been  made  to  how 
sf'diment  chemi.str}-  monitoring  result;; 
would  "t-igger"  management  actions. 

With  respect  to  EP.A  taking  actions 
tH'fore  significant  adverse  irnp.ncts  have 
occurred,  monitoririg  data  will  be 
(  ollected  periodically  (i.e..  there  will  be 
annual  sampling  of  monitoring  stations) 
and  any  corrective  management  action 
taken  following  an  a.nnu.al  review  of 
monitoring  data  could  therefore  occur 
after  .some  impacts  have  al.'-eadv 
0(  c  ■j.'-red.  However,  because  of  extensive 
physical,  chemical,  and  biological 
testing  of  the  sediments  proposed  for 
ocean  disposal,  potential  adverse 
imp-ict.s,  if  any.  are  expected  to  be 
physical  in  nature  [i.e..  sedim.ent 
textural  changes  and  smothering  of 
some  infauna)  and  confined  within  the 
boundaries  of  the  disposal  site. 
Furthermore,  if  warranted  by  onboard 
obser\ations  [i.e.,  direct  obser\ations  of 
significant  disturbance  of  marine  birds 
and  mammals  near  disposal  operations) 
more  im.mediate  action  can  be  taken. 

;~  Frequency  of  Monitoring 

One  commentor  wrote  that  the 
proposed  frequency  of  monitoring  (after 
a  period  of  one  year  or  after  6  million 
cubic  yards  have  been  dumped),  is  not 
adequate  and  that  monitoring  should  be 


more  frequent  to  determine  seasonal 
differences  in  the  plume  and  sediment 
footprint. 

Resjionse 

EP.-\"s  conservative  modeling  of  the 
fate  of  dredged  materia!  di.sposed  at  the 
alternative  sites  uti!i^ed  run-ent  meter 
data  from  a  full  year's  deployment. 
Seasonal  variability  of  ocean ographic 
conditions  is  thereforp  generally  known, 
and  vwos  considered  in  the  site 
desi^^nation  Final  fcIS  and  in 
development  of  the  S.MMP.  The  existing 
sea~rnnl  d^fa.  together  with  the 
nionitorin-;  rtquire-nents  of  the  Final 
Rait;,  are  arier^aate  to  address  seasonal 
variation  i.-  'v.eanGgraphic  conditions 

18.  Sfedj'h  Periodic  Rtrvitw 

Several  con-.ir.entors  oojecfed  to  the 
designation  uf  the  site  for  a  full  .SO  years 
witiout  any  s;r:ng'.-i}t  requirement  for 
periodic  review. 

Response 

The  Final  R-.iie  now  n;oro  ( iearlv 
stares  that  thtre  will  be  psriodic  review 
of  monitoring  data  to  determine  if  the 
site  !<;  performing  as  predicted  [i.t^ .  no 
si;.:;nifi(.ant  adverse  impacts  outside  of 
the  dispose!  site  boundaries),  if  site 
modiiicoti'^n':  are  nece.^sar\-.  or  if  site 
use  should  be  terminated.  Necessary 
chnnges  in  s.its  management  can  be 
marie  based  on  any  of  these  revi»-us 
Site  monitoring:  wiil  be  a  strici 
requirement  ot  site  use.  If  .site 
monitoring  is  not  implemented, 
disposal  of  dredged  material  wilt  \ni 
profiibited  at  the  cccun  site. 

19.  Basaline  Data 

Se\era!  conunentors  wrote  tiuit  the 
p.'on-rsed  S.M.ViP,  as  summarized  in  the 
Proposed  Rule,  !.■;  flaw-jd  b«:ause  of 
inadequate  ba.selir.e  d.-t,,.  These 
co.m.mentors  irged  a  rigorous 
monitoring  program  during  thf  first  yenr 
of  dumping  in  order  to  develc|i  a  more 
.scieiitifically  .sound  baseline  for  the  site. 

Response 

.-Mthough  thf  r.ite  designation  .studies 
were  broad  in  geographic  scope,  the 
data  collected  in  these  studies  serve  as 
an  appropriate  baseline  given  the 
variability  of  biological  parameters 
which  is  typical  of  this  oceanic  area 
The  region,  overall,  is  significantly 
affected  by  many  factors,  including: 
interanaual  changes  in  regional  climate; 
climate-induced  variability  in 
abundance  and  spatial  distribution  of 
biological  populations,  and  human- 
induced  impacts  such  as  heavy  vessel 
traffic  and  substantial  commercial  and 
recreational  fishing.  A  focussed. 
localized  one-year  study  of  the  site  itself 


ignores  the  temporal  and  spatial 
complexity  of  the  area,  and  would  not 
produce  a  meaninghil  -baseline"  for  the 
site. 

20.  Preliminary  Drafts  of  the  Proposed 
SMMP  * 

Oi.e  ccmmenttir  stated  that  tlie 
Proposed  Rule  does  not  reflect 
comments  received  by  the  agencv  on 
various  prelimina-y  l\tz^.^~  of  the  .SMMP 

Response 

.As  indicated  above,  or.  April  20.  1994. 
EPA  issued  a  Pcblic  .\.:tii  e  sclicit'n^ 
comm.ent  on  its  p.-oposed  SVJ\'P  wrdch 
"^et  forth  proposed  rr.r  nitorinc  :rA    ' 
n-,amgt;ment  measvires  tor  th^-  :-•   - 
DODS.  In  addition,  the  F-jblir.  r.  jiice 
accon^.panying  the  Proposed  Ivi^ic 
dPMgnating  the  SF-DODS  broad! v 
outlined  EPA 's  propos-^d  s'tc 
monitoring  and  management  measures 
fcr  ;he  SF-DODS.  The  provisions  in  the 
Final  Rule  settirig  fonh  site  monitoring 
and  managem.er.t  requiremi-nts  for  the 
SF-DODS  now  beiiig  p:on;uigated  hv 
V.]\\  refiect  the  public  comments 
received  in  response  to  these  two  Public 
.\niii.es,  as  well  as  all  other  (ommenis 
EPA  previously  received  c  on( "rning 
preiiminjrv  drafts  of  the  SM.MP. 

2 !-  F:i''orreabi!:tv  of  the  PrnpoAed 
SMMP 

One  commentor  st.Tpd  that  br.ih       ^ 
pern.it  t  onditions  and  the  site 
management  and  monitoring  provisions 
themselves  must  be  enforceable  not  only 
by  EPA.  but  by  members  of  the  public 
V.  ith  st.inding  to  reprf-?(-nt  the  marine 
resources  at  ri';k. 

Response 

As  indicated  above,  the  Final  Rule  has 
been  revised  to  in;  ludc  specific 
provisions  gove.-ning  site  monitoring 
and  site  management.  The.se  provisions 
establish  the  legal  basis  for  requiring 
si'e  monitoring  and  site  miinagHment 
and  establish  the  basic  criteria  for 
adequate  site  monitoring  and 
management  measures.  These 
provisions  will  be  enforceable  bv  EP.^ 
as  well  as  by  citizens  who  meet  the 
require.'^iems  for  filing  suit  under 
MPRSA  section  10.5(g).  .13  U.S  C 
1415(g). 

22.  Performance  nf  Site  Manitorina,  Field 

iVork 

Some  commentors  were  concerned 
that  reliable  information  may  not  be 
collected  if  site  monitoring  field  work 
could  be  conducted  by  the  permittee  or. 
for  federal  projects,  by  the  Corps  of 
Engineers.  These  comm.entors 
recommended  that  all  site  monitoring 
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work  be  conducted  by  EPA  and/or  by 
independent  third  parties. 

Response 

Th«  Final  Rule  has  been  revised  to 
clarify  that  monitoring  information 
required  to  be  submitted  by  permittees 
must  be  collected  and/or  cjertified  as 
being  accurate  by  independent  Quality 
Control  contractors,  who  are  not 
employees  of  the  permittee.  However, 
the  Corps  of  Engineers  shares  site 
management  and  enforcement  authority 
with  EPA  and,  for  disposal  operations 
conducted  by  or  for  the  Corps  of 
Engineers,  the  Corps  of  Engineers  may 
directly  collect  and  submit  the  required 
information.  EPA  and  the  Corps  of 
Engineers  retain  the  authority  to 
independently  monitor,  and  conduct 
surveillance  and  enforcement 
operations  on,  ail  permitted  disposal 
operations  at  the  site.  In  addition,  EPA 
may  independently  monitor  Corps  of 
Engineers  disposal  operations. 

23.  Relevance  of  Na\y  Monitoring  Data 

One  commentor  recommended  that 
the  U.S.  Navy  mid-point  monitoring 
data  should  not  be  used  or  cited  because 
a  final  report  has  not  yet  been  received 
on  this  monitoring. 

Response 

References  to  the  Navy  mid-point 
monitoring  have  been  retained,  since 
this-work  entails  the  only  monitoring  of 
actual  dredged  material  disposal  to  date 
in  the  vicinity  of  the  SF-DODS.  Given 
concerns  expressed  in  public  comments 
about  "the  actual  (versus  modeled) 
behavior  of  disposed  dredged  material 
at  what  will  be  the  deepest  ocean 
disposal  .site  so  far  designated  in  the 
U.S.,  EPA  believes  that  the  infonnation 
is  very  relevant.  Although  the  Navy's 
final  monitoring  report  has  not  yet  been 
received,  the  results  contained  in  the 
preliminary  reports  reviewed  by  EPA 
are  adequate  to  reach  basic  conclusions 
about  site  performance  regarding  plume 
behavior  and  deposition  of  dredged 
material  on  the  bottom. 

24.  Corps  of  Engineers  Site  Designation 
Authority 

One  commentor  requested  that  the 
Final  Rule  include  more  specific  and 
accurate  language  regarding  the 
responsibilities  of  the  Army  Corps  of 
Engineers  in  issuing  permits  for 
dredging  projects  and  managing  the 
disposal  site,  and  questioned  whether 
the  prohibition  on  site  use  (if  the  site 
management  and  monitoring  provisions 
are  not  implemented)  affects  the  Army 
Corps  of  Engineers'  independent 
authority  to  designate  temporary 


(project-specific)  disposal  sites  under 
Section  103  of  the  MPRSA. 

Response 

Nothing  in  the  Rule  affects  the 
independent  authorities  of  other 
agencies.  The  Corps'  authority  to  issue 
permits  for  ocean  disposal  is  fully 
described  in  40  CFR  part  225.  Also, 
under  Section  103  of  the  MPRSA,  the 
Army  Corps  of  Engineers  may  designate 
temporary,  project-specific  ocean 
disposal  sites  if  an  EPA-designatt>d 
(Section  102)  ocean  disposal  site  is 
unavailable.  If,  diie  to  a  lack  of  funding 
to  implement  the  site  management  and 
monitoring  provisions  required  in  the-  - 
Final  Rule,  EPA's  SF~DODS  site  were 
techr.ically  "unavailable"  fur  use,  the 
Army  Corps  of  Engineers  could  prbpose 
to  designate  a  temporary  site.  However, 
under  these  circumstances,  it  is  likely 
that  the  SF-DODS  site  itself  is  the  only 
location  that  could  be  justified  or 
designated  for  temporary  use,  since 
EPA's  Final  EIS  identified  it  as  the  best 
overall  location  for  disposal.  Proposed 
u.se  of  any  other  location  would  likely 
require  the  collection  of  substantial 
supplemental  data,  and  could  re.sult  in 
greater  cumulative  impacts  than 
continued  use  of  SF-DODS.  It  is  EPA's 
position  that  responsibility  to 
implement  all  monitoring  requirements 
for  use  of  a  temporary  Corps-designated 
site  would  rest  with  the  Corps,  and  that 
temporary  designation  of  the  SF-DODS 
site  by  the  Corps  would  require  them  to 
fully  implement  the  site's  existing 
monitoring  requirements. 

25.  Detailed  Comments  on  the  Proposed 
SMMP 

Several  comments  were  received 
regarding  specific  details  of  the 
proposed  SMMP  as  summarized  in  the 
site  designation  Proposed  Rule.  These 
included  comments  regarding  methods 
for  monitoring  impacts  to  particular 
marine  resources,  and  specific  methods 
(including  specific  in.strumentation)  for 
tracking  the  dispersal  and  migration  of 
sediments  suspended  in  the  water 
column. 

Response 

The  SMMP  included  in  the  Final  Rule 
incorporates  overall  requirements  for 
site  monitoring  and  management. 
However,  all  the  operational  details  for 
achieving  the  SMMP  requirements  are 
not  included  in  the  Rule  itself.  This  is 
bek.ausa  there  are  in  many  cases  more 
than  one  methodology  or  technology 
that  could  be  used  to  achieve  the  SMMP 
goals.  It  would  be  unreasonable  to 
require  more  specific  methodologies  in 
the  Rule  itself,  since  the  ability  to  select 
alternate  approaches  that  may  be  more 


effective  or  efficient  would  be  restricted 
by  the  requirement  to  first  go  through 
formal  rulemaking.  EPA  believes  that 
the  degree  of  specificity  in  the  SMMP  is 
appropriate  for  the  Final  Rule.  In 
addition,  particular  technologies  and 
methodologies  to  be  used  at  any  time 
will  be  specified  in  the  separate  SMMP 
Implementation  Manual,  which  will  be 
subject  to  ongoing  public  review  (also 
see  response  to  comment  number  14. 
above). 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water 
Pollution  Control. 

Dated:  July  15, 1994. 
NoraL.  McGee, 

Acting  Regional  Administmtor,  EPA  Pogion 

IX.  -        .  ; 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  i.s 
amended  as  set  forth  below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sottions  T412  nnii 
1418. 

2.  Section  228.12  is  amended  by 
adding  paragraph  (b)(70)  to  read  as 
follows: 

§  228.1 2    Delegation  of  management 
authority  for  ocean  dumping  sites. 

♦        *        *        *        » 

(b)  *  •  * 

(70)  San  Francisco  Deepwater  Ocean 
Site  (SF-DODS)  Ocean  Dredged 
Material  Disposal  Site — Region  IX. 

Location:  Center  coordinates  of  the 
oval-shaped  site  are:  37°  39.0'  North 
latitude  by  123°  29.0'  West  longitude 
(North  American  Datum  from  1983). 
with  length  (nojth-soutli  axis)  and 
width  (west-east  axis)  dimensions  of 
approximately  4  nautical  miles  (7.5 
kilometers)  and  2.5  nautical  miles  (4.5  • 
kilometers),  respectively. 

Size:  6.5  square  nautical  miles  (22 
square  kilometers). 

Depth:  8,200  to  9,840  feet  (2,500  to 
3,000  meters). 

Use  Restricted  to  Disposal  of:  Dredged 
materials.  ^ 

Period  of  Use:  Continuing  use  over  50 
years  from  date  of  site  designation, 
subject  to  restrictions  and  provisions  set 
forth  below. 

Restrictions/Provisions:  The 
remainder  of  this  Rule  constitutes  the 
required  Site  Management  and 
Monitoring  Plan  (SMMP)  for  the  SF- 
DODS.  This  SMMP  shall  be 
supplemented  by  a  Site  Management 
and  Monitoring  Plan  Implementation 
Manual  (SMMP  Implementation 
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Manual)  containing  more  detailed 
operational  guidance.  The  SMMP 
Implenientation  Manual  may  be 
periodically  revised  as  necessary: 
proposed  revisions  to  the  SMMP 
Implementation  Manual  shall  be  made 
following  opportunity  for  public  review 
and  comment.  SF-DODS  use  shall  be 
-subject  to  the  following  restrictions  and 
provisiorts: 

(i)  Type  and  capacity  of  disposed 
materials.  The  interim  site  disposal 
capacity  shall  be  6  million  cubic  yards 
of  suitable  dredged  material  per  year 
until  December  31. 1996.  Thereafter,  the 
capacity  of  the  SF-DODS  shall  be  set  in 
a  separate  rulemaking  based  on  either  a 
comprehensive  long-term  management 
strategy  for  management  of  dredged 
materials  firom  San  Francisco  Bay 
(reflected  in  an  EPA-prepared  dredged 
material  management  planning 
document)  or  a  separate  alternatives- 
based  EPA  evaluation  of  the  need  for 
ocean  disposal.  This  separate 
rulemaking  will  identify  the  appropriate 
site  capacity  for  the  remaining  life  of 
this  site  designation.  No  disposal  at  the 
SF-DODS  may  occur  after  December  31. 
1996  without  subsequent  promulgation 
by  Rule  of  appropriate  annual  site 
disposal  capacity. 

(ii)  Permit/project  conditions. 
Paragraph  (b)(70)(ii)(A)  of  this  set;tion 
sets  forth  requirements  for  inclusion  in 
permits  to  use  the  SF-DODS.  and  in  all 
Army  Corps  of  Engineers  federal  project 
authorizations.  Paragraph  (b)(7t)){ii)(B) 
of  this  section  describes  additional 
project-specific  conditions  that  will  be 
required  of  disposal  permits  and 
operations  as  appropriate.  Paragraph 
(b)(70)(ii)(C)  of  this  section  describes 
how  alternative  permit  conditions  may 
be  authorized  by  EPA  and  the  Corps  of 
Engineers.  All  references  to 
•permittees"  shaM  be  deemed  to  include 
the  Army  Corps  of  Engineers  when 
implementing  a  federal  dredging 
project. 

(A)  Mandatory  Conditions.  All 
permits  or  federal  project  authorizations 
authorizing  use  of  the  SF-DODS  shall 
include  the  following  conditions,  unless 
approval  for  an  alternative  permit 
condition  is  sought  and  granted 
pursuant  to  paragraph  (b)(70)(ii)(C)  of 
this  section: 

fjy  Transportation  of  dredged  material 
to  the  SF-DODS  shall  only  be  allowed 
when  weather  and  sea  state  conditions 
will  not  interfere  with  safe 
transportation  and  will  not  create  risk  of 
spillage,  leak  or  other  loss  of  dredged 
material  in  transit  to  the  SF-DODS.  No 
disposal  vessel  trips  shall  be  initiated 
when  the  National  Weather  Service  has 
predicted  combined  seas  in  excess  of 
eighteen  feet  or  has  issued  a  gale 


warning  for  local  waters  during  the  time 
period  necessarj-  for  the  disposal  vessel 
.to  complete  dumping  operations. 

(2)  All  vessels  used  for  dredged 
material  transportation  and  disposal 
must  be  load-lined  at  a  level  at  which 
dredged  material  is  not  expected  to  be 
spilled  in  transit  under  anticipated  sea 
state  conditions.  Disposal  vessels  shall 
not  be  filled  above  their  load 
limitations.  Before  any  disposal  vessel 
departs  for  the  SF-DODS.  an 
independent  quality  control  inspedor 
must  certify  that  it  is  filled  correctly. 
For  purposes  of  paragraph  (b)(70)(ii^  of 
this  section,  "independent"  means  not 
an  employee  of  the  permittee:  however, 
the  Corps  of  Engineers  may  provide 
inspectors  for  Corps  of  Engineers 
disposal  operations. 

13)  Dredged  material  shall  not  be 
leaked  or  spulled  from  disposal  vessels 
during  transit  to  the  SF-DODS. 

i-41  Disposal  vessels  in  transit  to  and 
from  the  SF-DODS  shall  remain  at  lea.st 
three  nautical  miles  from  the  Farallon 
Islands  at  all  times. 

(.51  When  dredged  material  is 
discharged  within  the  SF-DODS.  no 
portion  of  the  vessel  from  which 
materials  are  released  (for  example,  a 
hopper  dredge  vessel  or  a  towed  barge) 
can  be  further  than  3.200  feet  from  the 
center  of  the  target  area,  centered  at 
37'^39'N,  123°29'W. 

(f^l  No  more  than  one  disposal  vessel 
may  be  present  within  the  permissible 
dumping  target  area  referred  to  in 
paragraph  (b)(70)(ii)(A)^5;  of  this  section 
at  any  time. 

(7)  Disposal  vessels  shall  use  an 
appropriate  navigation  system  capable 
of  indicating  the  position  of  the  vessel 
carrying  dredged  material  (for  example, 
a  hopper  dredge  vessel  or  a  towed  barge) 
with  a  minimum  accuracy  and  precision 
of  100  feet  during  all  disposal 
operations.  If  the  positioning  system 
fails,  all  disposal  operations  must  cease 
until  the  navigational  capabilities  are 
restored. 

(8)  The  permittee  shall  maintain  daily 
records  of  the  amount  of  material 
dredged  and  loaded  into  barges  for 
disposal,  the  times  that  disposal  vessel 
depart  for.  arrive  at  and  return  from  the 
SF-DODS.  the  exact  locations  and  times 
of  disposal,  and  the  volumes  of  material 
disposed  at  the  SF-DODS  during  each 
vessel  trip.  The  permittee  shall  further 
record  wind  and  sea  state  observations 
at  intervals  to  be  established  in  the 
permit. 

(9!  For  each  disposal  vessel  trip,  the 
permittee  shall  maintain  a  computer 
printout  from  a  Global  Positioning 
System  or  other  acceptable  navigation 
system  showing  transit  routes  and 
disposal  coordinates,  including  the  time 


and  position  of  the  disposal  vessel  wh«'n 
dumping  was  commenced  and 
completed. 

(10)  An  independent  quality  control 
inspector  (as  defined  in  paragraph 
(b)(70)(ii)(A)(2)  of  this  section)  shall 
observe  all  dredging  and  disposal 
operations.  The  inspector  shall  verify 
the  infonnation  required  in  paragraphs 
(b)(70)(ii)(A)(8)  of  this  section  and  (9). 
The  inspector  shall  promptly  inform 
permittees  of  any  inaccuracies  or 
dis<:repancies  concerning  this 
information  and  shall  prepare  summary- 
reports,  which  summarize  all  such 
inaccuracies  and  discrepancies,  from 
time  to  time  as  shall  be  specified  in 
permits.  Such  summary  reports  shall  be 
sent  by  the  permittee  to  the  District 
Engineer  and  the  Regional 
Administrator  within  a  time  inter\al 
that  shall  be  specified  in  the  permit. 
(J  1)  The  permittee  shall  report  any 
anticipated  or  actual  permit  vioijtions 
to  the  District  Engineer  and  the  Regional 
Administrator  within  24  hours  of 
discovering  such  violations.  In  addition, 
the  permittee  shall  prepare  and  submit 
reports,  certified  accurate  by  the 
independent  quality  control  inspector, 
on  a  frequency  that' shall  be  specified  in 
permits,  to  the  District  Engineer  and  the 
Regional  Administrator  setting  forth  the 
information  required  by  paragraphs 
(b)(70)(ii)(A)(5)  and  [9]. 

^72/ Permittees  shall  allow  ol)sen'ers 
from  the  Point  Reyes  Bird  Obser\-atory 
or  other  appropriate  independent 
observers  as  specified  in  permits  to  be 
present  on  disposal  vessels  on  all  trips 
to  the  SF-^X)DS  for  the  purpose  of 
conducting  shipboard  surveys  of 
seabirds  and  marine  mammals.  In 
addition,  permittees  .shall  ensure  that 
independent  obser\'ers  are  present  on  a 
sufficient  number  of  vessel  trips  to 
characterize  fully  the  potential  impart 
of  disposal  site  use  on  seabirds  and 
marine  mammals,  taking  into  account, 
to  the  extent  feasible,  seasonal 
variations  in  such  potential  impacts.  At 
a  minimum,  permittees  shall  ensure  that 
independent  observers  are  present  on  at 
least  one  disposal  trip  in  any  calendar 
month  in  which  a  disposal  trip  to  the 
SF-DODS  is  made. 

(131  At  the  completion  of  short-term 
dredging  projects  or  annually  for  on- 
going projects,  permittees  shall  prepare 
and  submit  to  the  Distrirt  Engineer  and 
the  Regional  Administrator  complete 
pre-dredging  and  post-dredging 
bathymetric  surveys  showing  the  depth 
of  all  areas  dredged,  including  side 
slope  areas,  before  and  after  dredging. 
Permittees  shall  include  a  report 
indicating  whether  any  dredged 
material  was  dredged  outside  of  areas 
authorized  for  dredging  or  was  dredged 
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within  project  boundaries  at  depths 
deeper  than  authorized  for  dredging  by 
their  permits. 

(B)  Project-specific  conditions. 
Permits  or  federal  project  authorizations 
authorizing  use  of  the  SF-DODS  may 
include  the  following  conditions,  if  EPA 
determines  these  conditions  are 
necessary  to  facilitate  safe  use  of  the 
SF-DODS,  the  prevention  of  potential 
harm  to  the  environment  or  accurate 
monitoring  of  site  use: 

^1^  Permittees  may  be  required  to 
limit  the  speed  of  disposal  vessels  in 
transit  to  the  SF-DODS  to  a  rate  that  is 
safe  under  the  circumstances  and  will 
prevent  the  spillage  of  dredged 
materials. 

^2j  Permittees  may  be  required  to  use 
automated  data  logging  systems  for 
recording  navigation  and  disposal 
coordinates  and/or  load  levels 
throughout  disposal  trips  when  such 
systems  are  feasible  and  represent  an 
improvement  over  manual  recording 
methodologies. 

(3)  Any  other  conditions  that  EPA  or 
the  Corps  of  Engineers  determine  to  be 
necessary  or  appropriate  to  facilitate 
compliance  with  the  requirements  of  the 
MPRSA  and  this  Rule  may  be  included 
in  site  use  permits. 

(C)  Alternative  permit/project 
conditions.  Alternatives  to  the  permit 
conditions  specified  in  paragraph 
(h)(70)(ii)  of  this  section  in  a  permit  or 
federal  project  authorization  may  be 
authorized  if  the  permittee  demonstrates 
to  the  District  Engineer  and  the  Regional 
Administrator  that  the  alternative 
conditions  are  sufficient  to  accomplish 
the  specific  intended  purpose  of  the 
permit  condition  in  issue  and  further 
demonstrates  that  the  waiver  will  not 
increase  the  risk  of  harm  to  the 
environment,  the  health  or  safety  of 
persons,  nor  will  impede  monitoring  of 
compliance  with  the  MPRSA, 
regulations  promulgated  under  the 
MPRSA,  or  any  permit  is.sued  under  the 
MPRSA. 

(iii)  Site  monitoring.  Data  shall  be 
collected  in  accordance  with  a  three- 
tiered  site  monitoring  program  which 
consists  of  three  interdependent  types  of 
monitoring  for  each  tier:  physical, 
chemical  and  biological.  In  addition, 
periodic  confirmatory  monitoring 
concerning  potential  site  contamination 
shall  be  performed. 

Specific  guidance  for  site  monitoring 
tasks  required  by  this  paragraph  shall  be 
described  in  a  Site  Management  and 
Monitoring  Implementation  Manual 
(SMMP  Implementation  Manual) 
developed  by  EPA.  The  SMMP 
Implementation  Manual  shall  be 
reviewed  periodically  and  any 
necessary  revisions  to  the  Manual  will 


be  issued  for  public  review  under  an 
EPA  Public  Notice. 

(A)  Tier  1  monitoring  activities.  Tier 
1  monhoring  activities  .shall  consist  of 
the  following: 

(1)  Physical  monitoring.  Tier  1 
Physical  Monitoring  shall  consist  of  a 
physical  survey  to  map  the  area  on  the 
seafloar  within  and  in  the  vicinity  of  the 
disposal  site  where  dredged  material 
has  been  deposited  (the  footprint).  Such 
a  sur\'ey  shall  use  appropriate 
technology  (for  example,  sediment 
profile  photography)  to  determine  the 
areal  extent  and  thickness  of  the 
disposed  dredged  material,  and  to 
determine  if  any  dredged  material  has 
deposited  outside  of  the  disposal  site 
boundary. 

(2)  Chemical  monitoring.  Tier  1 
Chemical  Monitoring  shall  consist  of 
collecting,  processing,  and  preser\ing 
boxscore  samples  of  sediments  so  that 
such  sediments  could  be  subjected  to 
sediment  chemi.stry  analysis  in  the 
appropriate  tier.  Samples  shall  be 
collected  within  the  dredged  material 
footprint,  outside  of  the  dredged 
material  footprint,  and  outside  of  the 
disposal  site  boundaries.  Samples 
within  the  footprint  shall  be  subjected 
to  chemical  analysis  in  annual  Tier  1 
activity.  Samples  from  outside  of  the 
footprint  and  outside  of  the  disposal  site 
boundaries  shall  be  archived  and 
analyzed  only  when  the  criteria 
requiring  Tier  2  as  specified  in 
paragraph  (b)(70)(iv)  are  met.  A 
sufficient  number  of  samples  .shall  be 
collected  so  that  the  potential  for 
adverse  impacts  due  to  elevated 
chemistry  can  be  assessed  with  an 
appropriate  time-series  or  ordinal 
technique. 

(3)  Biological  monitoring.  Tier  1 
Biological  Monitoring  shall  have  two 
components:  monitoring  of  jielagic 
(immunities  and  monitoring  of  benthic 
communities. 

li)  Ptlagic  communities.  Tier  1 
Biological  Monitoring  shall  include 
regional  surveys  of  seabirds,  marine 
mammals  and  mid  water  column  fish 
populations  appropriate  for  evaluating 
how  these  populations  might  be  affected 
by  disposal  site  use.  A  combination  of 
annual  regional  and  periodic  (random) 
shipboard  surveys  of  seabirds  and 
marina  mammals  will  be  used.  The 
regional  survey  designs  for  each 
category  of  biota  shall  be  similar  to  that 
u.sed  for  the  regional  characterization 
studies  referenced  in  the  Final 
Environmental  Impact  Statement  for 
Designation  of  a  Deep  Water  Ocean 
Dredged  Material  Disposal  Site  off  San 
Francisco,  California  (August  199.3)  with 
appropriate  realignments  to 
accommodate  transe«:ts  within  and  in 


the  vicinity  of  the  SF-DODS.  The 
periodic  shipboard  surveys  shall  be 
performed  from  vessels  involved  in 
dredged  material  disposal  operations  at 
the  SF-DODS  as  specified  in  permit 
conditions  imposed  pursuant  to 
paragraph  (b)(70)(ii)(A)(J2).  The 
minimum  number  of  surveys  must  be 
sufficient  to  characterize  the  disposal 
operations  for  each  project,  and,  as 
practicable,  provide  seasonal  data  for  an 
assessment  of  the  potential  for  adverse 
impacts  for  the  one-year  period.  An 
appropriate  time-series  (ordinal)  and 
community  analysis  shall  be  performed 
using  data  collected  during  the  current 
year  and  previous  years. 

(ii)  Benthic  communities.  Tier  1 
Biological  Monitoring  shallinclude 
collection  and  preservation  of  boxscore 
samples  of  benthic  communities  so  that 
such  samples  could  be  analyzed  as  a 
Tier  2  activity. 

(4)  Annual  reporting.  The  results  of 
the  annual  Tier  1  studies  shall  be 
compiled  in  an  annual  report  which 
will  be  available  for  public  review. 

(B)  Tier  2  monitoring  activities.  Tier  2 
monitoring  activities  shall  consist  of  the 
following: 

(1)  Physical  monitoring.  Tier  2 
Physical  Monitoring  shall  consist  of 
oceanographic  studies  conducted  to 
validate  and/or  improve  the  models 
used  to  predict  the  dispersion  rn  the 
water  column  and  deposition  of  dredged 
material  on  the  seafloor  at  the  SF- 
DODS.  The  appropriate  physical 
oceanographic  studies  may  include:  the 
collection  of  additional  current  meter 
data,  deployment  of  sediment  traps,  and 
deployment  of  surface  and  subsurface 
drifters. 

(2)  Chemical  monitoring.  Tier  2 
Chemical  Monitoring  shall  consist  of 
performing  sediment  chemistry  analysis 
on  samples  collected  and  preser\'ed  in 
Tier  1  from  outside  of  the  footprint  and 
outside  of  the  disposal  site  boundaries. 

(3)  Biological  monitoring.  Tier  2 
Biological  Monitoring  shall  involve 
monitoring  of  pelagic  communities  and 
monitoring  of  benthic  communities. 

(i)  Pelagic  communities.  Tier  2 
Biological  Monitoring  for  pelagic 
communities  shall  include 
supplemental  surveys  of  similar  type  to 
those  in  Tier  1,  or  other  surveys  as 
appropriate. 

(i:)  Benthic  communities.  Tier  2 
Biological  Monitoring  for  benthic 
communities  shall  include  a 
comparison  of  the  benthic  community 
within  the  dredged  material  footprmt  to 
benthic  communities  in  adjacent  areas 
outside  of  the  dredged  material 
footprint.  An  appropriate  time-series 
(ordinal)  and  community  analysis  shall 
be  performed  using  data  collected 
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durir.g  the  current  year  and  previous 
years  to  determine  whether  there  are 
adverse  changes  in  the  ber.thic 
populations  outside  of  the  disposal  site 
^.'.hich  may  endanger  the  rr.arine 
environment. 

i'^Mnni;-/ r?pcrt:ng  Tneres.;hsaf 
any  required  Tier  2  stud.es  shaii  be 
compiled  in  an  annual  report  which 
v.ill  be  available  for  public  review. 

IC)  Tier  3  mcnitoring  act:i:tias.  Tier  3 
monitoring  activities  shall  consist  of  the 
foHowing: 


41257 


(Ij  Phys:c-I  ncrjcn-g  Tier  3 
physical  monitoring  shall  consist  of 
advanced  oceanographic  studies  to 
study  the  dispersion  of  dredged  ma-erial 
in  the  water  column  and  the  deposition 
of  dredged  material  on  the  seafiocr  in 
the  vicinity  of  the  SF -DODS  Such 
physical  monitoring  may  include 
additional,  intensi^ed  studies  invo;v;n3 
the  collection  of  additional  current 
meter  data,  deplcym.ent  of  sedim.ent 
traps,  and  deploj-ment  of  surface  and 
subsurface  drifters.  Such  studies  rr.av 
include  additional  sam.p'.ing  stitions. 
greater  frequency  of  sampUng,  mo.-e 
advanced  sampling  m.ethodologies  or 
equipm.ent.  cr  other  addi'i nnal 
mcrtraied  s'udy  m.easures  ccncarei  f:> 


?s  con-uc'ed 
:c:i':  mcritcrir- 


.'i,'  Ct.^.t.'C^:  mcr:tcr:r-g  Tier  3 
Chemical  Monitoring  shall  consist  of 
anilysis  of  tissues  of  appropriate  field- 
G3llec*ed  benthic  and'orepifaunal 
crganii.'nsto  devrmine 
bioaccum.uliticn  of  contam/inar.:s  tba' 
may  be  associated  with  dredged 
m.a'eriils  deposited  at  the  SF-DODS. 
Sam.pling  and  analysis  shall  be  designed 
and  im.olem.er.ted  to  determ.ine  u'he'^h"r 
the  SF-DODS  is  a  source  of  adverse 
fc:o2ccum.u!-i*:on  in  the  tissues  nf 
ber.'hi:  species  collected  at  or  outside 
^he  SF-DODS,  com.pared  to  adjacent 
un.mpi  :'ed  areas,  which  vr^ay  endanger 
tne  nvarir.e  environm.ent  Appropriate 
sampling  m.ethodclogies  for  these  tests 
will  bs  detefm.med  and  the  appropriate 
analyses  will  involve  the  assessment  of 
benthic  body  burdens  of  contaminants 
and  correlation  .with  com.parison  of  the 
benthic  communities  inside  and  outslie 
cf  the  sedim.e.-tt  foctpr.nt. 

'  j;  3::hg:7a!  r:ar,::jr:r.g.  T.er  3 
b.ological  m.onitox-ing  shall  have  two 
com.ponentsi  Monitoring  of  prlagic 
conim.unities  and  m.oni^oring  of  ben'hic 
Gomm.unities. 

/:.'  P^ljgic cc~:nu.r:t:^i.  Tier  3 
Biijlogi:al  Monitoring  shall  include 
advanced  studies  of  seabirds.  m.anne 
m.ammiali  and  mid  water  column  fish  t3 
evaluate  how  these  populations  might 
be  affected  by  disposal  site  use  Such 
studies  m.ay  include  additional 
sim.pling  s'a^tons.  greater  frequencv  of 


sam.phr.'^.  m.rre  advanced  sampling 
m;e-hodologies  or  equipmient.  or  other 
additional  increased  study  m.easures 
com.p^red  to  sim.ilar  studies  conduct.ei 
in  Tiers  1  or  2.  Studies  m^ay  include 
evaluation  of  sub-lethal  changes  m  the 
health  of  pelagic  organisms,  such  as  thr 
development  of  lesions.  tum:ors. 
developm.en'al  abnorm.alitv.  decreased 
fecundity  or  other  adverse'sub-lethal 
effect. 

(■;;/'  Ber.thic  carr.mur.tties.  Tier  3 
Biclogical  Monitoring  shall  include 
advanced  studies  of  benthic 
ccm.m.ur.it.ss  to  evaluate  ho- 


r  -r 

dis: 


V -nese 
chticns  m.ight  be  affected  by 
.  osal  Site  use.  Such  studies  may 
ir.c.ude  add^r'cnal  sam.pling  stations, 
gres'e-  freq..ency  of  sampling,  m.ore 
-  advanced  sampling  methodologies  or 
equipm.ent.  or  other  additional 
increased  study  m.easures  compared  to 
sim.-lar  studies  conducted  in  Tier  2. 
Stud.es  m.ay  include  evaluation  of  sub- 
lethal changes  in  the  health  cf  bentiiic 
crganis.ms,  such  as  the  development  o: 
lesions,  tum.o.-s,  developm:ental 
a::norm.ality,  dec^eased  fecundit v  or 
c'her  adverse  s„h-lethal  e'lect. 

i4j  F.eport.ri.  The  results  of  any 
requi.-ed  Tier  3  studies  shall  be 
com.piled  in  a  report  which  wUI  be 
available  for  public  review. 

(D)  Periodic  confirrratory-  monitoring 
At  least  once  every  three  years,  the 
toLowing  confirmatory  m.onitoring 
activities  wi.l  be  co.nducted  and  results 
com.piled  in  a  report  which  will  be 
■J'>  ailabie  for  public  review :  Sam.pl-?s  of 
sedim.ents  take.n  fromi  the  d-edged 
m.a:e.-ial  footprint  shall  be  s^biec'ed  to 
c.Cissay  testing  using  cne  or  .Tiore 
.Hpprcpri3te  sensitive  m.arine  species 
consistent  with  appl. cable  ocean 
dispcsal  testing  guidance  (  Green  Bock" 
or  re'a'.ei  Regional  Im.ple.m.enta^ion 
.■\greem.ents;,  as  determ.ined  by  the 
F.eg'.cnal  Administrator,  to  co.atirm. 
whether  ccntam.ma'ed  sedim.ents  are 
being  deposited  at  the  SF-DODS  des'ji'e 
ex'ensive  pre-dispcsal  testing,  ip. 
addition.  near-suTtace  arrays  of 
apprcpriate  fhter-feeding  o-Janiiins 
(such  as  m.ussels)  shall  be  deplaved  in 
a*  leis;  th.-ee  locations  in  and'  around 
tne  disposal  site  for  at  least  one  m.cnth 
dur.ng  active  s.'e  use,  to  confirm 
whether  substantial  bioaccumulation  of 
contam.inants  m.ay  be  associa'ed  v.  .^h 
exposure  to  suspended  sedim.en^ 
plum.es  from,  m.ultiple  di?po5al  e'.ents 
One  array  m.ust  bs  deployed  outside  the 
influence  of  any  expected  plcmes  'o 
serve  as  a  baseline  reference 
.    (iv]  S:t?  rrarcgemert  actio-i  C.ic? 
d.sposal  operations  at  the  site  begi.T,  the 
th.-'je-tier  m.onitoring  progra.m  described 
in  parag.-aphs  (b)(roj(iiil  (A)  through  iCl 
of  this  section  shall  be  im.plemented  on 


an  annuii  r'as.s,  thrcu^i^.  u»-.;e.m.ber  31. 
1996,  independen'  cf  the  ac'ual 
vclu.m.es  disposed  at  the  s.te.  Thereafter 
the  Regional  Adm.1n1str3t.cr  .m.av 
establish  a  m.inim.um  annual  disposal 
vclum.e  (not  to  exceed  10  oei-cent  of  the 
designa-ed  site  capac.'y  at  any  tim.ej 
be.cw  which  this  micr.toring  program 
need  not  be  fully  i.mplem.enfed.  The 
Regional  Adm.ihistrator  shall  promptly 
reviev.-  m.onitoring  reports  for  the  SF- 
DODS  along  With  any  other  infor.m.ation 
available  tc  the  Regional  .Administrator 
concerning  site  m.onitoring  ac'ivi^ies.  If 
"he  mform.ation  gathered  from, 
m.onitcring  at  a  eiven  m.onitoring  tier  is 
not  sufticient  for  tne  Regional 
Adm.inistra'or  to  base  reasons!  !e 
ccnclusi^ns  as  to  whether  dispo>al  at 
the  SF-DODS  mught  be  endangering  the 
n-arine  ecosystem,  then  the  Regional 
Ad.m.mistrator  shall  require  ir.rensitled 
m.onitoring  at  a  higher  'ler.  If  m-cnitonn^ 
at  a  gtveji  tier  establishes  that  disposal  ' 
at  the  Sr-DOD5  is  e.idaigerina  'he 
.m.arine  ecosystem,  t.cen  t.he  Re^i^nil 
Adm.inistr2*or  shall  require 
m  odir.cat.cn.  suspension  or  term.inition 
cf  site  use. 
i.A)  Seiect:or.  0*"  s;ie  "cr.tonrg  t-.ers. 
11}  Physical  ri^r.itorirg.  Physical 
m.onitoring  s.^.ill  remainlim.ited  to  Tier 
Imonitcri-tg  w.-.en  Tier  1  m.onitorina 
establ.>he3  that  no  s.gn.ficant  am.ount  of 
Uredied  m.ateriathas  been  deoosi'ed  or 
transpo.-ten  outside  of  tne  s.te 
boundaries  Tier  2  m.cnttcring  shall  be 
e.m.ployed  wiien  Tier  I  m-onitoring  is 
insutfici'-n*  to  conclude  Lbat  a 
s.grificc.r.  am.ount  of  c-ed^ed  m.aterial 
as  defined  m  parigrsph  bJv'Cl!.iv)f.A)(4) 
of  this  section  has  not  br<sn  deposited  or 
trsnspor.ed  outside  of  the  si'e 
't-cu.-.dar.es. 

■  J  •  Cpe.m:— ;  mi.-.T-n;.-^.  i  r,  Chemical 
moriitcring  s.ial!  remain  i'.m.tted  ro  Tier 
I  Chem.iLji  Monitoring  when  the  results 
ot  Physcil  Moni'.or.n^  indicate  that  a 
significant  a.m.ount.cf  ared^ed  nnterial 
■IS  de'i-ect  in  paragraph  itJliroilivjfAK-f) 
cf  this  ser.on  has  not  been  deposited  or 
transpcr.ed  off -site,  ir.d  Tier  1  Chem.ical 
Monitorini  estjb.shes  'r.iX  dredged 
sectlme:.-s  cepcsi'ed  a:  ^be  disposal  .site 
CO  net  con"5in  levels  0;  cnem.tcsl 
o-ta.mir.dnts  that  ire  s..jn;ficantly 
sievated  above  the  rin^e  of  chem.icil 
conl3.~.ir.3nt  levels  m  cred.jed 
sedim.er's  'hat  the  Rrj.onal 
.Ad.m.ir.istnrcr  and  the  Dist.-ict  E.tgineer 
fcurd  to  be  suitable  for  disposal  at  the 
5.--DOD5  pursuant  'o  43  CFR  part  22' 

-••/Tier  2  m.oni'onng  shall  be 
e.m.ploved  v.iten  tee  -esults  of  Phvsical 
Monitori."g  indicate  that  a  signitlcant 
am.ount  c:  d.-ed^ed  material  as  defined 
in  paragraph  tbl  '0)  .vliA)'-?)  of  this 
se-:t;on  has  been  deposited  cff-sife.  and 


Tier  I  C^ 


.'onitori: 


giS 
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insufficient  to  establish  that  dredged 
^  sediments  deposited  at  the  disposal  site 
do  not  contain  levels  of  chemical 
contaminants  that  are  significantly 
elevated  above  the  range  of  chemical 
contaminant  levels  in  dredged 
sediments  that  the  Regional 
Administrator  and  the  District  Engineer 
found  to  be  suitable  for  disposal  at  the 
SF-JX)DS  pursuant  to  40  CFR  part  227. 
The  Regional  Administrator  may 
employ  Tier  2  monitoring  when 
available  evidence  indicates  that  a 
significant  amount  of  dredged  material 
as  defined  in  paragraph  (b)(70)(iv)(A](4) 
of  this  section  has  been  deposited  near 
the  SF-DCHDS  site  boundary. 

(in)  Tier  3  monitoring  shall  be 
employed  within  and  outside  the 
dredged  material  footprint  when  Tier  2 
Chemical  Monitoring  is  insufficient  to 
establish  that  dredged  sediments 
deposited  at  the  disposal  site  do  not 
contain  levels  of  chemical  contaminants 
that  are  significantly  elevated  above  the 
range  of  chemical  contaminant  levels  in 
dredged  sediments  that  the  Regional 
Administrator  and  the  District  Engineer 
found  to  be  suitable  for  disposal  at  the 
SF-DODS  pursuant  to  40  CFR  part  227. 

(3)  Biological  monitoring. 

(i)  Pelagic  communities.  Biological 
monitoring  for  pelagic  communities 
shall  remain  limited  to  Tier  1 
monitoring  when  Tier  1  monitoring 
establishes  that  disposal  at  the  SF- 
DODS  has  nut  endangered  the 
monitored  pelagic  communities.  When 
Tier  1  monitoring  is  insufficient  to  make 
reasonable  conclusions  whether 
disposal  at  the  site  has  endangered  the 
monitored  pelagic  communities,  then 
Tier  2  monitoring  of  pelagic 
communities  shall  be  employed.  When 
Tier  2  monitoring  is  insufficient  to  make 
reasonable  conclusions  whether 
disposal  at  the  site  has  endangered  the 
monitored  pelagic  communities,  then 
Tier  3  monitoring  of  pelagic 
communities  shall  be  employed. 

(ii)  Benthic  communities.  Biological 
monitoring  for  benthic  communities 
shall  remain  limited  to  Tier  1 
.monitoring  when  physical  monitoring 
establishes  that  a  significant  amount  of 
dredged  material  has  not  been  deposited 
outside  of  the  site  boundaries.  If 
physical  monitoring  indicates  that  a 
significant  amount  of  dredged  material 
has  been  deposited  or  transported 
outside  of  the  site  boundaries,  then  Tier 
2  analysis  of  benthic  communities  shall 
be  performed.  If  Chemical  Monitoring 
establishes  that  there  is  significant 
bioaccumulation  of  contaminants  in 
organisms  sampled  firom  the  within  or 
outside  the  dredged  material  footprint, 
then  Tier  3  Biological  Monitoring  of  the 
disposal  site  shall  be  employed.  Tier  3 


Biological  Monitoring  may  replace  Tier 
3  Chemical  Monitoring  if  observed 
biological  effects  are  established  as 
surrogate  indicators  for  bioaccumulation 
of  chemical  contaminants  in  sampled 
organisms. 

(4)  Definition  of  significant  dredged 
material  accumulation.  For  purposes  of 
this  paragraph  (b){70)(iv)(A)  of  this 
section,  dredged  material  accumulation 
on  the  ocean  bottom  to  a  thickness  of 
five  centimeters  shall  be  considered  to 
be  a  significant  amount  of  dredged 
material.  The  Regional  Administrator 
may  determine  that  a  lesser  amount  of 
accumulation  is  significant  if  available 
evidence  indicates  that  a  lesser  amount 
of  off-site  accumulation  could  endanger 
marine  resources. 

(B)  Modification,  suspension  or 
termination  of  site  use. 

(1)  If  the  results  of  site  monitoring  or 
other  information  indicate  that  any  of 
the  fallowing  are  occurring  as  a  result  of 
disposal  at  the  SF-DODS,  then  the 
Regional  Administrator  shall  modify, 
suspend,  or  terminate  site  use  overall,  or 
for  individual  projects  as  appropriate: 

(i)  Exceedance  of  Federal  marine 
water  quality  criteria  within  the  SF- 
DODS  following  initial  mixing  as 
defined  in  40  CFR  227.29(a)  or  beyond 
the  site  boundary  at  any  time; 

(ii)  Placement  or  movement  of 
significant  quantities  of  disposed 
material  outside  of  site  boundaries  near 
or  toward  significant  biological  resource 
areas  or  marine  sanctuaries; 

0»7  Endangerment  of  the  marine 
environment  related  to  potentially 
significant  adverse  changes  in  the 
structure  of  the  benthic  community 
outside  the  disposal  site  boundary; 

OvyEndangerment  to  the  health, 
welfafe,  or  livelihood  of  persons  or  to 
the  environment  related  to  potentially 
significant  adverse  bioaccumulation  in 
organisms  collected  from  the  disposal 
site  or  areas  adjacent  to  the  site 
boundary  compared  to  the  reference 
site; 

(v)  Endangerment  to  the  health, 
welfare,  or  livelihood  of  persons  related 
to  potentially  significant  adverse 
impacts  upon  commercial  or 
recreational  fisheries  resources  near  the 
site;  or 

(vi)  Endangerment  to  the  health, 
welfare,  or  livelihood  of  persons  or  to 
the  environment  related  to  any  other 
potentially  significant  adverse 
environmental  impacts. 

(2)  The  Regional  Administrator  shall 
modify  site  use,  rather  than  suspend  or 
terminate  site  use,  when  site  use 
modification  will  be  sufficient  to 
eliminate  the  adverse  environmental 
impads  referred  to  in  paragraphs 
(b)(70  (iv)(B)(l)(i)  or  [ii)  of  this  section 


or  the  endangerment  to  human  health, 
welfare  or  livelihood  to  the  environment 
referred  to  in  paragraphs 
(b)(70)(iv)(B)(  l)(iV/)  through  Ivi)  of  this 
section.  Notwithstanding  the  provisions 
of  any  permit  or  federal  project 
authorization  authorizing  site  use,  the 
Regional  Administrator  shall  order,  " 
following  opportunity  for  public 
comment,  any  of  the  following 
modifications  to  site  use  that  he  or  she 
deems  necessary  to  eliminate  the 
adverse  environmental  efiiect  or 
endangerment  to  human  health,  welfare, 
or  livelihood  or  to  the  environment: 

(i)  Change  or  additional  restrictions 
upon  the  permissible  times,  rates  and 
total  volume  of  disposal  of  dredged 
material  at  the  SF-IX)DS; 

(ii)  Change  or  additional  restrictions 
upon  the  method  of  disposal  or 
transportation  of  dredged  materials  for 
disposal;  or 

(iii)  Change  or  additional  limitations 
upon  the  type  or  quality  of  dredged 
materials  according  to  chemical, 
physical,  bioassay  toxicity,  or 
bioaccumulation  characteristics. 

(3)  The  Regional  Administrator  shall 
suspend  site  use  when  site  use 
suspension  is  both  necessary  and 
sufficient  to  eliminate  any  adverse 
environmental  effect  or  endangerment 
to  human  health,  welfare,  or  livelihood 
or  to  the  environment  referred  to  in 
paragraph  (b)(70)(iv)(B)(l)  of  this 
section.  Notwithstanding  the  provisions 
of  any  permit  or  federal  project 
authorization  authorizing  site  use,  the 
Regional  Administrator  shall  order, 
following  opportunity  for  public 
comment,  site  use  suspension  until  an 
appropriate  management  action  is 
identified  or  for  a  time  period  that  will 
eliminate  the  adverse  environmental 
effect  or  endangerment  to  human  health, 
welfare,  or  livelihood  or  to  the 
environment. 

(4)  Notwithstanding  the  provisions  of 
any  permit  or  federal  project 
authorization  authorizing  site  use,  the 
Regional  Administrator  shall  order, 
following  opportunity  for  public 
comment,  site  use  permanently 
terminated  if  this  is  the  only  means  for 
eliminating  the  adverse  environmental 
impacts  referred  to  in  paragraphs 
(b)(70)(iv)(B)(l)(/)  or  [ii)  of  this  section 
or  the  endangerment  to  human  health, 
welfare  or  livelihood  to  the  environment 
referred  to  in  paragraphs 
(b)(70)(iv)(B)( DdiO  through  (vi). 

IFR  Doc.  94-19289  Filed  ft-10-94: 8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  Mo.  93-76;  mil-6196] 

Radio  Broadcasting  Services; 
Chateaugay,  NY 

AGENCY:  Federal  eommunicatJons 

Commission. 

ACTJOH:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Vector  Broadcasting.  Inc.. 
substitutes  Channel  234C2  for  Channel 
234A  at  Chateaugay.  New  York,  and 
modifies  Station  WYUL's  construction 
permit  to  specify  the  higher  class 
channel.  See  58  FR  19396,  April  14, 
1993.  Channel  234C2  can  be  allotted  to 
Chateaugay  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  at  the  transmitter 
site  specified  in  Station  WYULs 
construction  permit,  which  is  13.5 
kilometers  (8.4 miles)  southeast,  at 
coordinates  North  Latitude  44-^9-41 
and  West  Longitude  73-58-43.  The 
allotment  is  short-spaced  at  Stations 
QMF-FM,  Channel  235C1,  Hull 
Quebec,  CHWY,  Channel  236B. 
Montreal,  Quebec,  and  unoccupied 
Channel  234C1,  Trois  Rivieres.  Quebec. 
Concurrence  in  the  allotment  by  the 
Canadian  government,  as  a  specially 
negotiated  allotment,  has  been  received 
since  Chateaugay  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-76, 
adopted  July  15, 1994,  and  released 
August  8, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.Q  1 54.  303. 
§73.202    [Amemted] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  removing  Channel  234A 
and  adding  Charmel  234C2  at 
Chateaugay. 

Federal  Communications  (^nunission. 
John  A.  Karoosos. 

ActingChief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  94-19599  Filed  8-10-94;  8:45  am] 
BILLING  CODE  S712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  PS-121;  Amdt  19S-61A] 

RIN2137-AB46 

Pressure  Testing  Older  Hazardous 
Liquid  and  Carbon  Dioxide  Pipeiirtes 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule:  partial  withdrawal. 

SUMMARY:  RSPA  recently  published  a 
final  rule  requiring  the  hvdrostatic 
pressure  testing  of  certain  older 
hazardous  liquid  and  carbon  dioxide 
pipelines  that  were  never  pressure 
tested  to  current  standards.  The  final 
rule  also  disallowed  the  use  of 
petroleum  as  a  pressure  test  medium. 
Becau.se  the  prohibition  on  petroleum  as 
a  test  medium  was  not  specifically 
proposed,  RSPA  indicated  it  would 
withdraw  that  prohibition  if  it  received 
comments  that  the  prohibition  was  not 
in  the  public  interest.  RSPA  received 
comments  objecting  to  the  prohibition 
and  is  therefore  withdrawing  the 
prohibition  and  allowing  the  use  of 
petroleum  as  a  test  medium  under 
specified  conditions. 
EFFECTIVE  DATE:  August  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  C.  Gamett,  (202)  366-2036. 
regarding  the  subject  matter  of  this 
notice,  or  the  Dockets  Unit,  (202)  366- 
4453,  regarding  copies  of  this  rule  or 
other  material  in  the  docket  that  is 
referenced  in  this  rule. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  7, 1994,  RSPA  published  a 
final  rule,  "Pressure  Testing  Older 
Hazardous  Liquid  and  Carbon  Dioxide 
Pipelines,"  (59  FR  29379).  The  final  rule 
prohibited  the  transportation  of 


hazardous  liquids  or  carbon  dioxide  in 
certain  steel  pipelines  that  were 
constructed  before  specified  dates, 
unless  those  pipelines  had  been 
pressure  tested  hydrostatically 
according  to  current  standards  or  are 
operated  at  80  percent  or  less  of  a 
qualified  prior  test  or  operating 
pressure.  Pressure  testing  subjects  a 
pipehne  to  a  higher  pressure  than  is 
experienced  during  normal  operating 
conditions.  A  qualified  pressure  test 
will  disclose  physical  defects,  if  any. 
that  are  large  enough  to  cause  pipeline 
failure  during  normal  operations.  The 
'    requirements  for  pressure  testing  are 
intended  to  ensure  an  adequate  safety 
margin  between  the  test  pressure  and 
the  maximum  operating  pressure  to 
prevent  pipeline  accidents. 

Although  most  pipelines  are  pressure 
tested  with  watCT.  previous  §  195.306    . 
allowed  the  use  of  fiquid  petroleum 
under  specified  conditions,  to  be  used 
as  the  test  medium  for  onshore 
pipelines.  This  provision  was  adopted 
in  Januar>'  1971,  when  the  requirements 
for  hydrostatic  testing  only  applied  to 
newlyx:onstructed  pipelines  and 
existing  pipelines  that  were  relocated, 
replaced,  or  othenvise  changed. 

In  the  final  rule  published  June  7. 
1994.  RSPA  was  concerned  that  if  there 
were  widespread  testing  of  older 
pipelines  with  petroleum  and  ruptures 
occurred,  some  of  the  spilled  petroleum 
might  create  an  environmental  problem. 
To  preclude  this  possibility,  the  final 
rule  disallowed  the  use  of  petroleum  as 
a  test  medium.  RSPA  had  not 
specifically  proposed  this  prohibition 
on  the  use  of  petroleum  in  the  notice  of 
proposed  rulemaking  (NPRM)  published 
May  22.  1991  (56  FR  23538).  In  the 
preamble  to  the  final  rule,  RSPA  sought 
comments  as  to  whether  the  prohibition 
was  in  the  public  interest.  RSPA 
indicated  that  it  would  withdraw  the 
prohibition  if  it  received  comments  that 
the  prohibition  of  petroleum  as  a  test 
medium  was  not  in  the  public  interest. 

Discussion  of  Comments 

RSPA  received  14  public  responses  to 
the  final  rule  published  on  June  7. 1994. 
Although  one  pipeline  operator  stated 
that  the  prohibition  would  not 
significantly  affect  its  operations, 
comments  from  11  pipeUne  operators 
and  a  Petition  for  Reconsideration  fixjm 
the  American  Petroleum  Institute 
opposed  the  prohibition.  Wi  liams  Pipe 
Line  Company,  which  submitted 
comments  in  opposition  to  the 
prohibition,  also  submitted  a  Petition 
for  Reconsideration  asking  that  RSPA 
exclude  certain  terminal  piping  systems 
from  the  requirements  for  pressure 
testing.  This  rule  addresses  onlv  the 
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immediate  issue  of  whether  the 
prohibition  on  testing  with  petroleum 
should  be  withdrawn.  In  the  near  ftiture, 
RSPA  intends  to  address  the  other 
issues  in  the  two  Petitions  for 
Reconsideration. 

Six  commenters  recommended  that 
petroleum  should  continue  to  be 
allowed  for  pressure  testing  piping  in 
pump  stations,  tank  farms,  and  other 
low  pressure  facilities  where  the 
location  of  the  piping,  often 
aboveground  on  property  controlled  by 
the  operator,  allows  for  close  monitoring 
during  the  test.  The  commenters  also 
stated  that  the  typical  manifold 
configurations  at  these  facilities  do  not 
facilitate  drainage  of  test  water  and 
residual  water  in  piping  after 
completion  of  the  testing  can 
contaminate  the  petroleum  products. 

Four  commenters  stated  that 
disallowing  testing  with  petroleum 
creates  the  need  for  large  volumes  of  test 
water  and  equal  volumes  of  polluted 
water.  The  commenters  stated  that,  for 
those  pipelines  without  ready  access  to 
a  reBnery,  operators  would  be  forced  to 
use  truck  transportation  to  a  facility  for 
treatment  of  the  polluted  water,  and  that 
this  increases  the  cost  and  time  required 
for  pressure  testing.  One  of  these 
commenters  also  stated  that  RSPA  had 
not  considered  the  unavailability  of  test 
water  in  arid,  remote  locations.  Another 
commenter  stated  that  the  inability  to 
retain  flexibility  to  utilize  petroleum  as 
a  test  medium  in  appropriate  situations 
would  create  an  unreasonable  and 
unnecessary  expense  that  ultimately 
would  be  shouldered  by  the  general 
public. 


Six  commenters  stated  that  operators 
are  not  issued  the  necessary  permits 
from  regional  and  state  agencies  for  the 
acquisition  and  disposal  of  test  water  in 
a  timely  manner  and  may  not  be  able  to 
schedule  the  pressure  testing  to  meet 
the  compliance  deadlines.  Two 
commenters  argued  that  they  had 
insufficient  opportunity  for  comment 
because  the  NPRM  did  not  propose  to 
limit  the  use  of  petroleum  as  a  test 
medium. 

Two  other  commenters  urged  the 
withdrawal  of  the  blanket  prohibition 
and  establishment  of  a  reasonable  set  of 
criteria  that  might  include:  location  of 
pipeline,  size  of  pipe,  valve  spacing, 
limit  on  stress  level,  operating  history  or 
results  of  an  inspection  tool  survey. 
Another  commenter,  also  opposed  to  the 
blanket  prohibition,  recommended  the 
establishment  of  a  risk  assessment 
process  to  determine  which  pipelines 
could  be  tested  with  petroleum,  and 
suggested  the  process  consider  such 
factors  as:  age  of  pipeline,  leak  history, 
nearness  to  environmentally  sensitive 
areas  and  populated  areas,  corrosion 
history,  and  results  of  runs  with 
instrumented  internal  inspection 
devices  (smart  pigs). 

The  commenters  pointed  out  these 
and  other  problems  to  illustrate  their 
opposition  to  the  prohibition  of  the  use 
of  liquid  petroleum,  in  appropriate 
situations,  as  a  test  medium. 

Action 

The  commenters  have  raised  concerns 
that  should  be  addressed  in  an  NPRM. 
Because  of  these  concerns,  RSPA  finds 
it  is  not  in  the  public  interest  to  keep 


the  prohibition  on  petroleum  as  a  test 
medium  in  place  at  this  time.  Therefore, 
the  revision  to  §  195.306(b),  published 
on  June  7, 1994,  as  Amendment  195-51. 
is  hereby  withdrawn.  In  the  near  future. 
RSPA  intends  to  issue  an  NPRM 
addressing  the  use  of  liquid  petroleum 
as  a  pressure  test  medium. 

List  of  Subfects  in  49  CFR  Part  195 

Anhydrous  ammonia.  Carbon  dioxide. 
Petroleum,  Pipeline  safety,  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  part  195  of  title  49  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  195— [AMENDED] 

1.  The  authority  citation  for  part  195 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  60102.  60104.  60108, 
60109:  49  CFR  1.53. 

2.  The  introductory  text  of 

§  195.306(b)  is  revised  to  read  as 
follows: 

§  195i306    Test  medium. 


(b)  Except  for  offshore  pipelines, 
liquid  petroleum  that  does  not  vaporize 
rapidly  may  be  used  as  the  test  medium 
if— 
•        »        »        *        « 

Issued  in  Washington,  DC,  on  August  4,' 
1994. 

Ana  Sol  Gutierrez. 

Acting  Administrator.  RSPA: 

[FR  Doc.  94-19560  Filed  8-10-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 
[Docket  No.  90-ANE-22] 

Airworthiness  Directives;  Teledyrte 
Continental  Motors  GTSIO-520  Series 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Proposed  rule:  withdrawal.   ' 


SUMMARY:  This  action  withdravvs  a 
notice  of  proposed  ruleniaking  (NPRM) 
tliat  proposed  a  new  airw  orthiness 
directive  (AD),  applicable  to  certain 
,  Teledyne  Continental  Motors  (TCM) 
GTSIO-520  series  engines.  That  action 
would  have  required  replacement  of  the 
crankshaft  counterweights,  including 
attaching  hardware  and  the  engine 
vi.scous  damper.  Since  the  issuance  (^ 
the  NPRM,  TCM  has  issued  a  revision 
to  the  applicable  Overhaul  Manual, 
which  specifies  replacement  of 
counterweights  at  overhaul. 

Accordingly,  the  proposed  rule  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer.  Atlanta 
Aircraft  Certification  OfTice.  FAA.  Small 
Airplane  Directorate,  lf>69  Phoenix 
Parkway,  Suite  210C,  Atlanta.  GA 
30349:  telephone  (404)  991-3810;  fax 
(404)9^1-3606. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  add  a  new 
ainvorthiness  directive  (AD),  applicable 
to  Teledyne  Continental  Motors  (TCM) 
GTSIO-520  series  engines,  was 
published  in  the  Federal  Roister  on 
January  8. 1991  (56  FR  662).  The 
proposed  rule  would  have  required  the 
replacement  of  the  crankshaft 
counterweights,  including  attaching 
hardware  and  the  engine  viscous 
damper  in  accordance  with  TCM 
Service  Bulletin  (SB)  M90-12.  dated 
August  21, 1990.  That  action  was 
prompted  by  reports  of  engine  failure 


due  to  distress  of  the  crankshaft 
counterweight  bushing  and  engine 
viscous  damper.  The  proposed  actions 
were  intended  to  prevent  an  engine 
failure  due  to  crankshaft  failure^ 

The  Federal  Aviation  Administration 
(FAA)  has  received  only  3  inflight 
service  difficulty  reports  since  1989. 
indicative  that  distress  of  the  crankshaft 
counterweight  bushing  and  engine 
viscous  damper  is  not  a  wide-spread 
problem  that  requires  an  AD.  Also,  TCM 
has  issued  a  revision  to  the  applicable 
overhaul  manual,  which  specifies 
replacement  of  the  crankshaft 
counterweights,  including  attaching 
hardware  and  the  engine  viscous 
damper  at  each  overhaul,  which  was  the 
interval  specified  in  the  proposed  rule. 
The  FAA  has  determined,  based  on 
TCM  issuing  the  revision  to  the 
overhaul  manual,  and  reviewing  the 
service  history,  that  the  safety  concerns 
are  adequately  addressed,  and 
accordingly,  the  propo.sed  nile  is  hereby 
withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitules  only  such  acnion, 
and  does  not  preclude  the  agencr  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future.  Since  this  action 
only  withdraws  a  notice  of  proposed 
rulemaking,  it  is  neither  a  proposed  nor 
a  final  rule  and  therefore,  is  not  covered 
under  Executive  Order  12866.  the 
Regulator}'  flexibility  Act,  or  DOT 
Regulatory  Policies  and  Proc:edures  (44 
FR  11034.  February  26,  1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Ain;raft.  Aviation 
.safety,  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking,  Docket  No.  90-ANE-22. 
published  in  the  Federal  Register  on 
January  8,  1991,  (56  FR  662),  is 
withdrawn. 

I.ssued  in  Burlingttm.  Ma.ssaf4iiis«'tts,  on 
August  3. 19<M. 

Jay  J.  Pardee. 

Mnnnger.  Engine  and  Propeller  Dircctomte. 

Aircraft  Certification  Service. 

[FR  Doc.  94-19605  Filn.l  R-10-94:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  423 

Trade  Regulation  Rule  on  Care 
Lal)eling  of  Textile  Wearing  Apparel 
and  Certain  Piece  Goods  Extension  of 
Time  for  Filing  Public  Comments 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Extension  of  time  for  filing 
comments. 


SUMMARY;  The  Federal  Trade 
Commission  (the  "Commission')  has 
requested  public  comments  on  its  Trade 
Regulation  Rule  on  Care  Labeling  of 
Textile  Wtaring  Apparel  and  Certain 
Piece  Goods  ("the  Care  Labeling  Rule'" 
or  "the  Rule").  59  FR  30733  dune  15 
1994). 

DATES:  Written  comments  will  he 
accepted  until  October  15,  1994. 
ADDRESSES:  Comments  should  l»e 
directed  to:  Secretary.  Federal  Trade 
Commission.  Room  K-159.  Sixth  and 
Pcnn.s>i\ania  Ave.,  N.W..  Washington. 
DC  20580.  Commenf<;  about  the  Care 
Labeling  Rule  should  be  identify  d  as 
"16  CFR  part  423— Comment." 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Constance  M.  Vecellio.  Attornev. 
FederalTrode  Commission, 
Washington.  DC  20580,  (202)  326-2966. 
SUPP1.EMENTARY  INFORMATION:  On  June 

15,  1994,  the  Commission  published  a 
request  for  comments  on  the  Care    ■ 
Labeling  Rule  as  part  of  its  oversight 
responsibilities,  to  review  Rules  and 
guides  periodically.  Specifically  the 
Commission  requested  comments  about 
the  overall  costs  and  benefits  of  the  Rule 
and  its  overall  regulator>'  and  economic 
impact  as  a  part  of  its  .systematic  review 
of  all  current  Commission  reguLitions 
and  guides.  The  Commission  also 
requested  comment  on  whether  the  Rule 
should  be  modified  so  as  to:  (1)  Permit 
the  use  of  care  s>-mbols  in  lieu  of  words; 
(2)  revise  the  requirements  for  cire 
in.structions  in  order  to  provide 
consumers  with  information  about 
whether  a  garment  can  be  both  washed 
and  dry  cleaned;  and  (3)  clarify-  the 
"reasonable  basis"  requirements  of  the 
Rule. 

The  comment  period  was  scheduled 
to  close  on  August  15,  1994.  However, 
citing  the  complexity  of  the  Rule,  the 
American  Textile  Manufacturers 
Institute  requested  that  the  Commission 
extend  the  c  ommenl  period  for  60  days. 
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until  October  15. 1994.  To  provide  all 
interested  parties  with  an  adequate 
opportunity  to  address  the  issues  on 
which  comment  is  sought,  the 
Commission  has  determined  to  extend 
the  comment  period  until  Octoher  15, 
1994 

List  of  Subjects  in  16  CFR  Part  423 

Care  labeling  of  textile  wearing 
apparel  and  certain  piece  goods.  Trade 
practices. 

Authority:  15  U.S.Q  41-58. 

By  direction  of  the  Commission. 
Ben^aiiiin  I.  Berma^ 
Acting  Secretary. 

|FR  Doc.  94-19617  Filed  8-10-94;  8:45  ami 
BU.UNC  COO€  t750-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Montana  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (GSM). 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period  on 
proposed  program  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Montana  permanent 
regulatory  program  (hereinafter,  the 
"Montana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  additional 
explanatory  information  addresses 
is.sues  raised  by  OSM's  review  of 
Montana's  previously  proposed  program 
amendment  submittal  dated  July  28. 
lMfJ.3  (Administrative  Record- No.  MT- 
11-01);  this  proposed  amendment 
concerns  ownership  and  control 
provisions,  violation  history  updates, 
surface  owner  consent,  coal  exploration 
("prospe<;ting")  under  notices  of  intent, 
and  editorial  chdTiges. 

This  document  sets  forth  the  times 
and  locations  that  the  Montana  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t..  August  26. 
1994. 


ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  Montana  Program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
throu^  Friday,  excluding  holidays. 
Each  requester  may  receive  one  firee 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Mr.  Guy  Padgett.  Director.  Casper  Field 

Office.  Office  of  Surface  Mining 

Reclamation  and  Enforcement.  100 

East  B  Street.  Room  2128,  Casper,  WY 

82601-1918.  Telephone:(307)  261- 

5778 
Gary  Amestoy.  Administrator.  Montana 

Deptrtment  of  State  Lands, 

Reclamation  Division.  Capitol  Station. 

1623  Eleventh  Avenue.  Helena. 

Montana  59620.  Telephone:  (406) 

444-2074 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett.  Telephone  (307)  261-5776. 

SUPPL8MENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

On  April  1, 1980.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program.  General  background 
information  on  the  Montana  program. 
Including  the  Secretary's  findings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Montana 
program  can  be  found  in  the  April  1. 
1980,  Federal  Register  (45  FR  21560]. 
Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15  and  926.16. 

II.  Proposed  Amendment 

BV  letters  dated  June  16  and  July  28. 
1993  (Administrative  Record  No.  MT- 
11-01),  Montana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Montana  submitted  the 
proposed  amendment  in  response  to 
statutorj-  ch.anges  adopted  by  the 
Montana  1993  Legislative  session, 
regarding  notice  of  intent  for 
"prospecting",  ownership  and  control 
provisions,  violation  history  updates, 
and  editorial  changes.  OSM  announced 
receipt  of  the  proposed  amendment  in 
the  August  7, 1993,  Federal  Register  (58 
FR  45303)  and  invited  public  comment 
on  its  adequacy.  The  public  comment 
period  ended  September  27, 1993. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  Montana  Code  Annotated 
(MCA)  62-4-224  concerning  surface 
owner  consent  and  MCA  82-4-226(8) 
conceening  coal  exploration 


("prospecting")  under  notices  of  intent. 
OSM  notified  Montana  of  these 
concerns  by  letter  dated  January  19. 
1994  (administrative  record  No.  MT- 
11-18).  Montana  responded  in  a  letter 
dated  July  28. 1994  (Administrative 
Record  No.  MT-1 1-19)  by  submitting 
additional  explanatory  information. 

The  additional  explanatory  material 
submitted  by  Montana  includes  the 
following: 

1.  Montana  presents  arguments  that 
MCA  82-4-222(l)(d)  and  82-4-231(4} 
provides  adequate  statutory  authority 
for  the  Administrative  Rules  of  Montana 
(ARM)  26.4.303(15)  and  26.4.405(6)(k); 

2.  Montana  explains  that  the  statutory 
definitions  of  "waiver"  and  "written 
consent"  in  MCA  82-4-203  no  longer 
have  a  purpose  within  the  statute,  but 
pose  no  problem  in  administering  the 
statute; 

3.  Montana  presents  arguments  that 
any  prospecting  that  is  conducted  to 
determine  the  location,  quality,  or 
quantity  of  a  coal  deposit  requires  a 
prospecting  permit,  and  that  it  is  highly 
unlikely  that  any  other  prospecting 
activity  would  remove  more  than  250 
tons  of  coal; 

4.  Montana  presents  arguments  that 
under  MCA  82-^i-266  (1)  and  (2).  all 
prospecting  operations  for  which  a 
permit  must  be  obtained  are  subject  to 
reclamation  and  bonding  requirements, 
regardless  of  whether  substantial  surface 
disturbance  results;  and 

5.  Montana  states  its  intention  to 
promulgate  a  regulatory  definition  of 
"substantially  disturbed,"  and 
regulatory  requirements  for  information 
in  notices  of  intent,  at  some  future  date. 
Montana  also  addressed  several 
editorial  comments  OSM  made  on  the 
initial  June  16  and  July  28, 1993, 
submission. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Montana 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  amendment  in.  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment,  including  the  additional 
materials  submitted,  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Montana  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the^me 
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indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review) 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
•conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatorv 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  ' 
SMCRA  (30  U.S.C.  1253  and  125,00)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h){10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  Avhether  the  other  requirements  of 
30  CFR  parts  730,  731 .  and  732  have 
been  met. 

3.  National  Environmental  Pottrv  Art 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102{2)(C)  of  the  National 
Environmental  Policy  Act  of  196P  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

.5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analv.sis  was 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  w  ill  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  nile 
would  have  a  signifir;ant  economic 
impact,  the  Depart.ment  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  926 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  5, 1994. 
Russell  F.  Price, 

Acting  Assistant  Director.  Western  Support 
Center 

IFR  Doc.  94-19607  FIIpH  »-10-94.  8  45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  43-3-6270;  FRL  5029-81 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Santa 
Bart>ara  County  Air  Pollution  Control 
District  (SBCAPCD) 

AGENCY:  Environmental  Proteiiion 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemakinn 
(NPRM). 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
organic  liquid  loading  facilities. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Qean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  EPA  has  evaluated  the 
rule  and  is  proposing  to  approve  it 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  September  12, 1994. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division.  U.S. 


Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901.  Pleas.-  rvl^'r 
to  document  number  C.^  37-10-h2()l  in 
all  correspondence. 

Copies  of  the  rule  revisions  and  FPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EFAs 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
iiispection  at  the  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95814. 
Santa  Barbara  County  Air  Pollution 

Control  District,  26  Castilian  Drive. 

Suite  B-23,  Goleta,  CA  93117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James.  Rulemaking  Se<.tion 
(A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX  75  Hawthorne  Street,  Sau 
Francisco.  CA  94105  Telephone:  (41.=.) 
744-1191. 

SUPPLEMENTARY  INFORMATK3N: 

Applicability 

The  rule  being  proposed  for  app.'o'.  al 
into  the  California  SIP  is  Santa  Barb;ira 
(bounty  Air  Pollution  Control  Distrii  t<; 
(SBCAPCD)  Rule  346.    Loading  of 
Organic  Carjio  Vessels.  '  This  rule  u.is 
submitted  by  the  California  Air 
Resources  Board  (ARE)  to  EPA  oii 
l.-muary  11.  1993. 

Background 

On  March  3,  1978,  EP/\  promulj:  >-.-1 
a  list  of  ozone  npnattainment  areas 
under <he  provisions  oi  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CA.A  or 
pre-amended  Act),  that  included 
SBCAPCD.  43  FR  8964.  40  CFR  81  ".05 
Because  this  area  was  unable  to  me^t 
the  statutory  attainment  date  of 
December  31,  1982,  California  reqi:<-Ced 
under  section  172(a)(2).  and  EPA 
approved,  an  extension  of  the 
attainment  dote  to  December  31.  19n7  - 
40  CFR  52  238,  52.222.  On  May  26. 
1988,  EPA  notified  the  Governor  o( 
California,  pursuant  to  .section 
110(a)(2)(H)  of  the  pre-amended  At  t. 
that  the  above  district's  portions  of  the 
California  SIP  was  inadequate  to  a'A^.n 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SI!' 
Call).  On  November  15, 1990,  the  Cl.^in 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Siaf. 
2.399,  codified  at  42  U.S.C.  7401-7r.:iq 
In  amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  ;  » 
requirement  that  nonattainment  an-., 
fix  their  deficient  reasonably  availaoe 
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control  tschnslogy  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15. 1991.  far  stales  to  submit  ccm^ctions 
of  those  deficiencie& 

Section  182(a)(2)(A>  applies  to  areas 
designated  as  nofrattairanent  pricH-  to 
enactmenf  of  the  amendinefits  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  mjd  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance. » EPA's  SlP-CaH  used  that 
guidance  to  indicate  the  necessary 
conections  for  specific  nonattainment 
areas.  The  Santa  Barbara  County  Area  is 
classified  as  moderate; '  therefore,  this 
area  was  snbject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorpofatioa  into  its  SIP  on  Januar>'  11. 
1993.  including  the  rule  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SBCAPCDs Rule 346.  "Loading of 
Organic  Cargo  Vessels."  SBCAPCD 
adopted  Rule  346  on  October  1.).  1992. 
The  submitted  rule  was  found  to  be 
complete  on  March  26. 1993,  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  part  51,  appendix  V  ' 
and  is  being  proposed  for  approval  into 
the  SIP. 

Rule  346  requires  bottom  loading  and 
vapor  recovery  systems  for  the  transfer 
of  non-gasoline  organic  liquids  from 
facilities  into  cargo  tanks.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  The  rule  was 
adopted  as  part  of  the  district's  efforts 
to  achieve  the  National  Ambient  Air 
Quality  Stsidard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182faK2MA)  CAA 
reqwirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for  this 
rule. 


'  Among  other  things,  the  prc-dnKmdmenl 
guidance  consists  of  threw-porTions  of  the  proposed 
Post-1987  ozoae  and  cadMn  monoxide  poticrthat 
ronceni  RACT.  52  FR  45044  (November  24.  1987;: 
"l.^sues  Relating  to  VOC  Regulation  Cut  points. 
Deficiencies,  and  Deviations.  Clarification  to 
Appen*x  Oaf  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notics  of  availability  was 
published  in  the  Fadarai  tegiatar  on  May  25. 198HL: 
and  the  existing  control  tecbiiique  guidelines 
(CTGs). 

*SBCAPCD retained  its  designation  of 
nonattaimiKiit  and  wa«  chis.sified  by  operation  of 
law  ponuwitlo  i«ctionrT»7|dl  and  181(a|  upon  the 
dat£  of  enactneol  of  the  CAA.  S«e  55  FR  S6694 
(November  6.  19S1). 

'  EPA  adopted  the  coinpletenesi.  critoria  on 
February  IS.  1990(55  FR  5830)  and"  pursuant  to 
MXt  ion  1  lOdMlXA)  o(  the  C\A.  r»«vised  the  criterwi 
O.-:  August  26.  1991  (56  FR  422Iftl. 


EPA  EvduatioB  and  Proftosed  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implemantation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  tlie 
implemantation  of  RACT  for  stationary' 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-ameeded  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  SCTies  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182|aM2KA).  There  is  no  CTG  applicable 
to  Rule  346.  However,  the  following 
CTG  entitled,  "Control  of  Hydrocaribons 
from  Tank  Truck  Gasoline  Loading 
Terminals  (EPA-450/2-77-026),"  was 
used  only  as  guidance  in  evaluating 
Rule  348.  Further  interpretations  of  EPA 
policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  set 
forth  to  dnsure  that  VOC  rules  are  fully 
enfoiTieable  and  strengthen  or  maintain 
the  SIP. 

SBC.'VPCD's  Rule  346.  "Loading  of 
Organic  Cargo  Vessels,"  is  a  new  rule 
which  WAS  adopted  to  require  bottom 
loading  end  vapor  recovery  systems 
during  the  transfer  of  non-gasoline 
organic  hquids  from  loading  facilities 
into  cargo  tanks.  Ip  bottom  loading,  the 
organic  hquid  is  transferred  to  the  tank 
through  a  fill  pipe  that  is  attached  to  the 
bottom  of  the  tank.  This  arrangement 
reduces  the  amount  of  organic  liquid 
that  is  splashed  in  the  tank,  which 
reduces  the  formation  of  organic  liquid 
vapors. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the-CAA,  EPA  regulations,  and 
EPA  policy.  Therefore.  SBCAPCDs  Rule 
346  is  being  propased  for  approval 
under  saction  110(kU3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 


Nothii^  in  this  action,  ^oold  be 
construed  as  permitting  or  allowing  or 
estabhshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  Jor 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in    * 
light  of  specific  technical,  economic, 
and  envirorunental  factms  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  QexibJUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  S  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  «gnifkant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  aid  government  entities 
with  jurisdiction  over  population  of 
less  than  50,000. 

SIP  approvals  under  .sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  .signi5cant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
econamic  reason^^ness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Q.  1976):  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  aciion  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4. 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  or^nic 
compound. 

Authority:  42  U.S.C  74(n-767tq. 


Federal  Register  /  Vol.  59.  No.  154  /  Thursday.  August  11.  1Q34  /  Proposed  Rules 


41265 


Dated:  August  1. 1994. 
Nora  L.  McGee, 

Acting  Hegional  Administrator. 

[FR  Doc.  94-19643  Filed  8^10-94;  8.45  am] 

BH.IJNO  CODE  6S6»-SO-W 


40  CFR  Part  52 
IAD-FRL-6030-8] 

Clean  Air  Act  Disapproval  of  Operating 
Permits  Program;  Commonwealth  of 
Virginia — Extension  Of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Extension  of  the 
comment  period. 


SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
published  June  17, 1994  (59  FR  31183). 
On  June  17, 1994.  EPA  proposed 
disapproval  of  the  Operating  Permits 
Program  submitted  by  the 
Commonwealth  of  Virginia.  At  the 
request  of  the  law  firm  of  Piper  & 
Marbury.  EPA  is  extending  the  comment 
period  until  August  17.  1994. 
DATES:  Comments  must  be  received  on 
or  before  August  17, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air. 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agencv. 
Region  HI.  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  \V.  Kunz,  (215)  597-8486. 

Dated:  July  21,  1994. 
Peter  H.  Kostmayer, 
Regional  A  dministrator. 
IFR  Doc.  94-19645  Filed  8-10-94:  8:45  flrsij 
BtLUNG  CODE  e560-60-P 


40  CFR  Part  52 

[Region  11  Docket  No.  126,  PR3-1-$331. 
_FRL-503(MJ 

Approval  and  Promulgation  of  PM,,, 
implementation  Plan  for  the 
Commonwealth  of  Puerto  Rico 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  ft-oposed  rulemaking. 


SUMMARY:  The  EPA  proposes  full 
approval  of  the  State  Implementation 
Plan  (SIP)  submitted  by  the 
Commonwealth  of  Puerto  I^co  for  the 
purpose  of  attaining  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  fine  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  iiii(jT>meters 


(PMjo).  The  SIP  addresses  sources 
impacting  the  Municipality  of 
Guaynabo,  Puerto  Rico  which  has  been 
designated  nonattainment. 
DATES:  Comments  must  be  received  on 
or  before  the  later  of  the  following  two 
dates:  either  September  12, 1994  or  14 
days  after  the  date  of  an  EPA  public 
meeting  to  discuss  the  proposal.  The 
date,  times  and  place  of  this  public 
meeting  will  be  announced  in  Puerto 
Rico  shortly. 

ADDRESSES:  All  comments  should  be 
addressed  to: 

Jeanne  M.  Fox,  Regional  Administrator, 
Environmental  Protection  Agency, 
Region  II  Office,  26  Federal  Plaza, 
New  York,  NY,  10278;  or 

Carl  Soderberg,  Director,  Environmental 
Protection  Agency,  Region  II, 
Caribbean  Field  Office,  Centro  Europa 
Building,  Suite  417, 1492  Ponce  De 
Leon  Avenue,  Stop  22,  Santurre, 
Puerto  Rico,  00909. 
Copies  of  the  state  submittal  are 

available  at  the  following  addresses  for 

inspection  during  normal  business 

hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Library,  26  Federal 
Plaza,  Room  402,  New  York,  NY 
10278. 

Environmental  Protection  Agency, 
Region  II,  Caribbean  Field  Office, 
Centro  Europa  Building,  Suite  417, 
1492  Ponce  De  Leon  Avenue.  Stop  22, 
Santurce,  Puerto  Rico,  00909. 

Commonwealth  of  Puerto  Rico, 
Environmental  Quality  Board,  Banco 
National  Plaza,  8th  Floor,  431  Ponce 
De  Leon  Avenue,  Hato  Rey,  Puerto 
Rico,  00917. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  II  Office,  26  Federal 
Plaza,  Room  1034A,  New  York,  New 
York,  10278,  (212)  264-2517;  or 

Carl  Soderberg,  Director,  Environmental 
Protection  Agency,  Region  II. 
Caribbean  Field  Office.  Centro  Europa 
Building,  Suite  417, 1492  Ponce  De 
Leon  Avenue,  Stop  22,  Santurce, 
Puerto  Rico,  00909,  (809)  729-6951. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Clean  Air  Act,  as  amended  in 
1990  (the  Act),  requires  all  areas  that 
have  measured  a  violation  of  the 
NAAQS  be  designated  nonattainment. 
The  Municipality  of  Guaynabo,  Puerto 
Rico  was  designated  nonattainment  for 
PMio  and  classified  as  moderate  based 
on  violations  measured  in  1987  in  the 
Municipality.  The  Act  requires  state  or 
territorial  governments  to  revise  the  SIP 


for  all  areas  that  are  designated  as 
nonattainment  to  ensure  that  the 
NAAQS  will  be  attained.  Under  the 
context  of  the  Act,  the  Commonwealth 
of  Puerto  Rico  is  regarded  as  a  stale.  The 
reader  should  refer  to  the  "General 
Preamble'  [see  generally  57  FR  13498 
(April  16,  1992)  and  57  FR  18070  (April 
28, 1992)1  for  a  more  detailed  discussion 
of  the  designation  of  PM,,, 
nonattainment  areas. 

n.  Clean  Air  Act  Requirements  for  PM.o 
SIP'S 

The  air  quality  planning  requirements 
for  areas  designated  nonattainment  for 
PMio  are  set  out  in  subparts  1  and  4  of 
Title  I  of  the  Act.  EPA  intends  to  review 
SIP'S  and  SIP  revisions  submitted  under 
Title  I  of  the  Act,  including  those  s.ate 
submittals  addressing  moderate  PMi,i 
nonattainment  areas  according  to  the 
"General  Preamble."  Because  EPA  is 
describing  the  PM,o  requirements  here 
only  in  broad  terms,  the  reader  should 
refer  to  the  "General  Preamble"  for  a 
more  detailed  discussion  of  the  P.M,„ 
requirements,  and  guidance  on  meeting 
those  requirements. 

States  containing  moderate  PM|>, 
nonattainment  areas  were  required  to 
submit,  among  other  things,  the 
following  elements  by  November  15. 
1991: 

A.  Regulations  to  assure  that 
reasonably  available  control  measun^s 
(RACM)  [including  such  reductions  in 
emissions  from  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (RACT)} 
shall  be  implemented  no  later  than 
December  10, 1993; 

B.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable: 

C.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  hv 
December  31,1994;and 

D.  Provisions  to  assure  that  the 
control  requirements  appUcable  to 
major  stationary  sources  of  PM,o  also 
apply  to  major  stationar>'  sources  of 
PMii)  precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  nonattainment  area 
(sections  172(c),  188,  and  189.) 

There  are  requirements  for  a  New 
Source  Review  (NSR)  permit  program 
and  contingency  measures  that  are  ri.ie 
at  a  later  date: 
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E.  States  with  a  moderate  PM  to 
uonattainmeBt  area  were  required  to 
submit  •  NSR  peimit  program  SIP 
revision  for  the  construction  and 
opefation  of  new  and  modified  majt^ 
stationary  sources  of  PMto  by  ^ine  30. 
1932  [section  189  (»K2)I.  The  specific 
NSR  requirements  for  moderate  PMio 
nonattMunent  sees  are: 

1.  Definition  of  the  term  "major 
stationary  source"  that  reflects 
thresholds  of  100  tons  per  year  (tpy)  for 
PMio  and,  presumptively.  100  tpy  for 
each  PMio  precursor  for  determination 
of  whether  a  source  is  subject  to  Part  D 
requirements  as  a  major  source; 

2.  Pttmsions  to  ensure  that  new  or 
modified  major  stationary  sources 
obtain  emission  offsets  at  an  offset  ratio 
of  at  least  one  to  orte; 

3.  Requirements  applicable  to  major 
sources  of  PMro  are  also  applicable  to 
major  sources  of  PMio  precursors, 
except  wboe  EPA  determines  that  the 
sources  of  I^ro  precursors  do  not 
contribute  significantly  to  PMio  levels 
which  exceed  the  PMto  NAAQS  in  the 
area.  The  EPA  generally  considers  sulfur 
dioxide  (SO2),  nitrogen  oxides  (NOx), 
and  volatile  organic  compounds  (VOC) 
to  be  PMio  precursors  for  NSR  purposes; 
and 

4.  Provisions  to  ensure  that  the 
signiHcance  threshold  for  a  modification 
to  be  major,  and  therefore  subject  to  the 
section  173  permit  requirements,  is  15 
tpy  for  PMio  artd.  presumptively,  15  tpy 
for  each  PMio  precursor. 

F.  States  must  submit  contingency 
measures  by  November  15.  1993  which 
become  effective  without  further  action 
by  the  state  or  EPA.  upon  a 
determination  by  EPA  that  tiiearea  has 
failed  to  achieve  RFP  or  to  attain  the 
PMio  NAAQS  by  the  applicable 
statutory  deadline.  This  requirement  is 
described  in  section  172(c)(9)  of  the  Act 
and  57  FR  13543-13544. 

General  requirements  for 
implementation  plans  are  contained  in 
section  110  of  the  Act  and  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(aK2)  of  the  Act  provides 
that  each  implenientation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.'  Section  110(17  of  the  Act 
similarly  provides  that  each  revision  to 
an  impfementation  plan  submitted  by  a 
state  under  the  Act  must  be  adopted  by 


'  Mao  Mctfon  t77(c)ttl  of  the  Act  requires  that 
plaa  pvovWaoi  hr  MmMiaiimwiit  arras  meet  the 
.ipplicable  provisions  of  section  ltO(aN2l 


such  state- after  reasonable  notice  and 
public  hearing.  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  revienv  and  action  |see  section 
110(kHl)  and  57  FR  13565).  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  Title  40  Code  of  Federal 
Regulation  (CFR)  Part  51,  Appendix  V 
(1991),  asemended  by  57  FR  42216 
(August  26, 1991). 

UI.  Analysis  of  Puerto  Rico's  SEP 
Submission 

For  a  more  detailed  discussion  of 
Puerto  Rico's  submittal  and  EPA's 
proposed  action  on  the  submittal,  the 
reader  should  refer  to  the  Technical 
Support  Ekxrument  developed  for  this 
proposed  action  and  found  at  the 
previously  mentioned  addresses. 

A.  Administrative  Requirements 

The  Commonwealth  of  Puerto  Rico 
held  a  public  hearing  on  October  15, 
1993  to  accept  public  comments  on  the 
implementation  plan  for  the 
Municipality  of  Guaynabo  PMio 
nonattainiient  area.  Folloviring  the 
public  hearing  the  plan  was  adopted  by 
Puerto  Rico  and  signed  by  the  Secretary 
of  State  oa  March  2,  1994.  On  November 
14, 1993,  the  plan  was  submitted  to  EPA 
as  a  revision  to  the  SIP.  The  submittal 
was  suppfemented  with  administrative 
documents  on  March  18,  1994  and 
March  30, 1994.  The  SIP  revision 
submitted. on  November  14, 1993  and 
supplemented  on  March  18, 1994  and 
March  30, 1994  was  reviewed  by  EPA  to 
determine  completeness  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  51.  and  found  to  be  complete. 

Previously,  the  Governor  of  Puerto 
Rico  was  notified  on  December  16,  1991 
by  the  EPA  Regional  Administrator  that 
Puerto  Rico  had  not  submitted  the  PMio 
SIP  requirements  due  on  November  15, 
1991.  Thi$  action  formally  started  both 
an  18-raonth  Sanction  clock  and  a  24- 
month  Federal  Implementation  Plan 
(FIP)  clock.  In  a  January  15. 1993  letter, 
the  Governor  was  notified  that  another 
18-month  Sanction  clock  and  24-month 
FIP  clock,  for  the  failure  to  subaiit  a 
permit  program  for  the  NSR 
requirements  by  June  30,  1992,  had 
begun.  Since  the  November  14, 1993 
submittal  was  found  to  be  complete,  the 
findings  made  on  December  16, 1991 
and  January  15, 1993  of  nim-submittal 
have  beeacocrecfed  and  no  sanctions 
will  be  imposed.  In  this  action,  EPA  is 
proposing  to  approve  the  SIP  revision 
submitted  to  EPA  on  November  14, 1993 
and  suppfenented  on  March  18, 1994 
and  Manck  30. 1994. 


B.  Emissions  Inventory 

Section  172(cK3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emisskms    . 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  are  necessary  to  an  area's 
attainment  demonstration,  the 
emissions  inventories  must  be  received 
with  the  submission  (see  57  FR  13S39). 

Puerto  Rico  submitted  an  emissions 
inventory  for  base  year  1990.  The  base 
year  inventory  identified  area  sources  as 
the  primary  cause  (rf  PMto 
nonattainment  cmitiibuting 
approximately  79  p«x»nt  of  the  total 
emissions  during  the  time  the  violations 
were  recorded.  Additional  contributing 
sources  included  point  sources  (19 
percent),  microinventory  sources 
including  fugitive  dust  sources  (one 
percent),  and  marine  vessels  (one 
percent). 

EPA  is  proposing  to  ap^mrve  the 
emissioQS  inventory  because  it  generally 
appears  to  be  accurate  and 
comprehensive,  and  provides  a 
sufficient  basis  for  detenniniDg  the 
adequacy  of  the  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  sections 
172(c)(3)  and  110(aK2)(K)  of  the  Act.^ 

C.  RACM  (Including  BACT) 

As  previously  noted,  moderate  PMio 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10. 1993  [see 
sections  172(c)(1)  and  189(a)(lKC)).  The 
"General  Preamble"  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  13560- 
13561). 

Puerto  Rico  submitted  provisions  to 
assure  the  implementation  c^  RACM 
(including  RACT)  by  Decanher  10. 
1993.  The  SIP  contains  enforceable 
commitments  by  the  Puerto  Rico 
Environmental  Quality  Board  (PRE(^) 
to  achieve  various  RACM  requireSnents 
in  the  regulations  as  well  as  throogh 
Memoranda  of  Understanding  (MOUI, 
The  PREQB  has  signed  MOU's  with 
various  entities  to  include  details  of 
how  the  various  RACM  requirements 


^  EPA  issuMi  gvidanco  en  PMio  efimsions 
inventories  priartotteeBactmMit«f  tb»CIean  Air 
Act  AmaudiMate  in  tW  famk  •{  Um  1M7  nf  SV 
Development  Guideline.  The  guidance  provided  in 
this  document  appears  to  he  consistent  with  the 
Act. 
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will  be  implemented.  Further 
discussion  on  the  MOU's  is  included  in 
the  enforceability  section  G'.  The  three 
RACM's  contained  in  the  SIP  address 
measures  to  control  emissions  from 
urban  fugitive  dust  sources  such  as  re- 
entrained  road  dust  from  paved  roads, 
unpaved  roads  and  parking  lots,  and 
windblown  dust  from  construction  sites 
and  other  areas; 

1.  The  SIP  determined  that  an 
efficiency  of  25  percent  was  reasonable 
in  controlling  emissions  of  fugitive  dust 
from  paved  roads. 

2.  The  SIP  determined  that  a  control 
effectiveness  of  70  percent  was 
reasonable  in  controlling  emissions  of 
fugitive  dust  from  unpaved  roads,  based 
on  the  use  of  chemical  stabilization. 
Also,  a  control  effectiveness  of  90 
percent  is  used  for  unpaved  roads  and 
parking  lots  located  at  industrial 
facilities  in  the  Municipality  of 
Guaynabo. 

3.  Due  to  uncertainties  in  quantifying 
the  emission  reduction  benefit  for 


construction  sites  and  other  areas  where 
land  is  subject  to  v«nd  erosion,  no 
credit  was  taken  in  the  attainment 
demonstration  for  emission  reductions. 
However,  controlling  these  sources 
using  Puerto  Rico's  SIP  measures  will 
further  assure  attainment  of  the  NAAQS 
in  the  Municipality  of  Guaynabo. 

In  addition  to  the  control  measures  for 
fugitive  dust  sources,  five  point  source 
categories  were  identified  as 
contributing  to  the  PM,o  nonattainment 
problem  in  the  Municipality  of 
Guaynabo.  RACT  for  these  source 
categories  are: 

1.  Electric  Utilities  (greater  than  25 
megawatts  of  generating  capacity)  are 
limited  to  the  use  of  1.5  percent  sulfur 
in  No.  6  fuel  oil; 

2.  Petroleum  Refineries  are  limited  to 
the  use  of  1.0  percent  sulfur  in  No.  6 
fuel  oil; 

3.  Grain  Handling  facilities  must 
install  control  equipment  that  is  99.5 
percent  efficient;  prohibit  clam 
unloading  of  barges;  require  a!)  material 


handling  operations  inclu('  ig  truck 
loading/unloading,  and  sh.^  unloading 
to  take  place  in  fully  enclosed  rooms 
and  vented  to  a  control  device;  and 
implement  a  street  cleaning  program  for 
all  yard  activities  associated  with 
vehicular  activities; 

4.  Asphah  Blowing  facilities  must 
install  control  equipment  that  controls 
90  percent  of  the  emissions;  and 

5.  Quarries/Rock  Crushing  operations 
must  utilize  water  to  suppress  dust  thus 
achieving  a  70  percent  reduction  in 
emissions. 

The  RACT  regulations  will  apply  to 
sources  in  these  source  categories  which 
are  located  in  or  have  an  impact  on  the 
Municipality  of  Guaynabo.  The 
following  table  includes  the  estimated 
PMio  emissions  before  and  after  controls 
for  the  source  categories  previously 
mentioned. 


Source  category 


Electric  Utilities  

Petroleum  Refinefies 

tSrain  Handling 

Asphalt  Blowing 

Quarnes/Rock  Crushing  Operation 


Total 


Base  year 
emissions  (tpy) 


Actual 


2196.9 

42.1 

214.3 

59.5 

74.6 


2587.4 


Allow- 
able 


5814.2 

167.8 

256.0 

81.8 

74.6 


6394.4 


RACT  emisstons 
(tpy) 


Actual 


2079.0 

42.1 

25.0 

6.0 

74.6 


22267 


Allow- 
atile 


4908.7 

167.8 

33.0 

8.2 

74.6 


5192.3 


Eme- 
sion  re- 
ductions 


905.5 

'0.0 

'223.0 

73.6 

'0.0 


1202.1 
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Puerto  Rico  commits  to  implementing 
the  control  measures  (RACM  and  R.'VCT) 
by  December  10, 1993.  Control  of  the 
point  source  categories  is  expected  to 
result  in  an  estimated  emission 
reduction  in  PM,o  of  1,202.1  tpy  in  the 
area.  EPA  has  reviewed  Puerto  Rico's 
explanation  and  associated 
documentation  and  concluded  that  it 
adequately  justifies  its  choice  of  control 
measures  to  be  implemented.  The 
implementation  of  Puerto  Rico's  PM,o 
nonattainment  plan  CMitrol  strategy  will 
result  in  the  attainment  of  the  PMm 
NAAQS  by  December  31, 1994.  By  this 
notice.  EPA  is  proposing  to  approve  the 
control  strategy  comprising  RACM 
including  RACT. 

D.  Demonstration  of  Attainment 

As  previously  noted,  moderate  PMio 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 


provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act). 

PREQB  performed  an  attainment 
demonstration  using  the  Industrial 
Source  Complex  (ISC2)  dispersion 
model  and  five  years  of  National 
Weather  Service  meteorological  data. 
This  demonstration  indicates  the 
NAAQS  for  PMio  will  be  attained  by 
December  31, 1994  in  the  Municipality 
of  GuajTiabo  and  maintained  throughout 
the  future  to  year  1999.  The 
demonstration  predicted  the  highest  24- 
hour  average  concentration  by  the 
attainment  date  of  December  31,  1994 
will  be  111.3  ng/m3,  compared  to  the  24- 
hour  PMio  NAAQS  of  150  Mg/m^.  The 
peak  annual  concentration  predicted  by 
the  model  for  the  attainment  year  is  48.9 
Jig/m3.  compared  to  the  annual  PMio 
NAAQS  of  50  Mg/m3.  The  demonstration 
also  showed  that  the  PMi©  NAAQS  will 


be  maintained  in  future  ye.ars  through 
the  year  1999. 

E.  New  Source  Review  PM,„  Permit 
Program 

The  general  statuton,-  permit 
requirements  for  moderate  PM,o 
nonattainment  areas  are  contained  in 
section  173  and  in  subpart  4  of  Part  D 
of  the  Act.  For  moderate  PMio 
nonattainment  areas,  states  must  adopt 
the  appropriate  major  source  threshold, 
offset  ratio,  significance  level  for 
modifications,  and  provisions  for  PMio 
precursors.  The  following  summarizes 
how  Puerto  Rico's  SIP  submittal 
addresses  the  NSR  requirements. 

1.  Puerto  Rico  has  established  a  major 
source  threshold  of  100  tpy,  a  minimum 
offset  ratio  of  one  to  wie,  and  a 
modification  significance  level  of  15 
tpy.  These  provisions  meet  the 
minimum  federal  requirements  and  are, 
therefore,  approvable. 
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2.  Puerto  Rico  has  satisfied  the 
requirement  to  demonstrate  that  the 
control  requirements  which  are 
applicable  to  major  stationary  sources  of 
FMio.  should  also  apply  to  major 
stationary  sources  of  PMio  precursors, 
such  as  SO2,  VOC  and  NOx-  However, 
such  requirements  will  not  apply  where 
the  EPA  Administrator  and  the  Board 
determine  that  such  sources  of  PMio' 
precursors  do  not  signihcantly 
contribute  to  PMio  levels  which  exceed 
the  PMio  ambient  standards. 

3.  The  provisions  to  ensure  the  lifting 
of  construction  bans  previously 
imposed  on  states  which  did  not  have 
an  approved  nonattainment  NSR  SIP  are 
not  applicable  to  Puerto  Rico  since  it 
did  not  have  a  construction  ban. 

4.  The  provisions  to  assure  that 
calculation  of  emissions  offsets,  as 
required  by  section  173(a)(1)(A),  are 
based  on  the  same  emissions  baseline 
used  in  the  demonstration  of  RFP  are 
already  contained  in  Puerto  Rico's 
existing  regulations. 

5.  Puerto  Rico's  Rule  203  provides 
that  a  permit  to  construct  or  modify  a 
source  may  be  granted  for  a  proposed 
new  major  source  or  major  modification 
of  an  existing  major  source  only  if  the 
applicant  has  received  a  valid  location 
approval.  Rule  201  provides  that  a 
location  approval  may  be  granted  only 
if  an  emission  offset  is  provided  and  the 
"emission  reductions  must  (be)  based  in 
actual  emissions  and  federally 
enforceable,  through  a  permit  condition 
made  to  the  existing  source,  by  the  time 
the  new  or  modifled  source  commences 
operation."  EPA  interprets  these  rules  to 
require  an  applicant  for  a  new  major 
source  or  a  major  modification  to  an 
existing  major  source  to  secure  federally 
enforceable  emission  reductions  before 
a  permit  to  construct  or  modify  is 
granted,  and  to  require  that  such 
emission  reductions  be  federally 
enforceable  and  in  effect  by  the  time  the 
new  or  modified  source  commences 
operation.  That  is,  the  permit  condition 
for  emission  reductions  by  the  existing 
source  will  not  have  an  effective  date 
beyond  the  date  when  the  new  or 
modified  source  commences  operation. 
EPA  therefore  proposes  approval  of 
these  rules  as  satisfying  requirements  in 
section  173(a  &  c). 

6.  The  provisions  to  assure  that 
emissions  increases  from  new  or 
modified  major  stationary  sources  are 
offset  by  real  reductions  in  actual 
emissions  as  required  by  section 
173(c)(1)  are  contained  in  the  revised 
regulations,  and  are  therefore 
approvable. 

7.  The  provisions  to  prevent 
emissions  reductions  otherwise  required 
by  the  Act  from  being  credited  for 


purposes  of  satisfying  the  Part  D  offset 
requirements  are  contained  in  the 
reguladons,  and  are  therefore 
approvable. 

8.  Provisions  that,  as  a  prerequisite  to 
issuing  any  part  D  permit,  require  an 
analysis  of  alternative  sites,  sizes, 
production  processes,  and 
environmental  control  techniques  for 
proposed  sources  that  demonstrates  that 
the  benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification,  are  included  in  the 
revised  regulation,  and  are  therefore 
appro\'Bble. 

9.  Puerto  Rico  has  included  a 
provision,  in  accordance  with  section 
173(d)  of  the  Act,  for  supplying 
information  from  nonattainment  NSR 
permits  to  EPA's  RACT/BACT/LAER 
clearinghouse.  This  provision  is 
therefore  approvable. 

EPA  is  proposing  to  approve  the  PMm 
NSR  permit  program  SIP  revision. 

F.  Quantitative  Milestones  and  RFP 

The  Bioderate  PMm  nonattainment 
area  plan  revisions  demonstrating 
attainment  must  contain  quantitative 
milestones  which  are  to  be  achieved 
every  three  years  until  the  area  is 
redesignated  attainment  and  which 
demonstrate  RFP  toward  attainment  by 
December  31, 1994  (see  section  189(c)  of 
the  Act).  RFP  is  defined  in  section 
171(1)  as  such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  Part  D 
or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

For  moderate  PMio  nonattainment 
areas,  the  emissions  reductions  progress 
made  between  the  SIP  submittal  due 
date  of  November  15,  1991  and  the 
attainment  date  of  December  31,  1994 
will  satisfy  the  first  quantitative 
milestone.  The  deminimis  timing 
differential  makes  it  administratively 
impracticable  to  require  separate 
milestone  and  attainment 
demonstrations.  Thus.  EPA's  policy  is  to 
deem  that  the  emissions  reductions 
progress  made  between  the  SIP 
submittal  due  date  and  the  attainment 
date  will  satisfy  the  quantitative 
milestone  requirement  for  these  areas 
(.see  57  FR  13539). 

G.  Enforceability 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  state 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  The 
EPA's  criteria  addressing  the 
enforceability  of  SIP's  and  SIP  revisions 


are  stated  in  a  September  23, 1987 
memorandum  (with  attachments)  Erom  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  {see  57  FR 
13541).  Moderate  PMio  nonattainment 
area  plan  provisions  must  also  contain 
a  program  which  provides  for 
enforcement  of  the  control  measures 
and  other  elements  in  the  SIP  [see 
section  110(a)(2)(C)l. 

The  specific  control  measures 
contained  in  the  SIP  are  addressed 
under  the  section  headed  "RAC3V1 
(including  RACT)."  These  control 
measures  apply  to  the  types  of  activities 
identified  in  that  discussion.  The  SIP 
provides  that  only  specific  sources  in 
the  PMio  nonattainment  area  and/orthat 
significantly  impact  the  nonattainment 
area  will  be  subject  to  the  applicable 
control  measures.  Several  rriinor  sources 
were  excluded  in  the  control  strategy 
because  they  do  not  contribute 
significantly  to  the  modeled 
exceedances  of  the  NAAQS. 

Consistent  with  the  attainment 
demonstration  described  above,  the  SIP 
requires  that  all  affected  stationary 
sources  must  be  in  full  compliance  with 
the  applicable  RACT  requirements  by 
December  10, 1993.  However,  if  a 
physical  alteration  of  the  stationary 
source  is  necessary  to  achieve 
compliance,  the  SIP  requires  that 
construction  of  the  alteration  must 
commence  by  February  15, 1994,  and 
must  be  completed  by  November  30, 
1994.  Compliance  with  these  RACT 
requirements  must  be  demonstrated 
using  the  applicable  EPA  Reference  Test 
Methods.  Puerto  Rico  has  an 
enforcement  program  that  will  ensure 
that  these  RACT  requirements  are 
adequately  enforced.  There  are  civil 
penalties  for  noncompliance  with  the 
Regulation  containing  these  RACT 
requirements.  RACT  for  stationary  point 
sources  is  also  enforced  by  PREQB 
through  federally  enforceable  permit 
conditions. 

In  addition  to  the  RACT  requirements 
for  stationary  sources,  the  SIP  contains 
enforceable  commitments  by  PREQB  to 
achieve  various  RACM  requirements.  To 
implement  these  measures,  PREQB  has 
signed  an  MOU  with  the  Puerto  Rico 
Department  of  Transportatidn,  the 
Puerto  Rico  Electric  Power  Authority, 
the  Municipality  of  Guaynabo,  and  the 
Port  Authority  that  contain  details  for 
how  each  of  these  entities  will  meet 
these  RACM  commitments.  The 
commitments  to  implement  the  RACM 
requirements  are  in  the  SIP  itself,  and 
thus  are  enforceable  as  requirements  of 
the  SIP.  hi  addition,  the  MOU,  having 
gone  through  public  review  and 
comment,  will  be  incorporated  into  the 
SIP  by  reference,  and  are  effective  as  of 
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the  date  each  was  signed.  The 
attainment  demonstration,  which  shows 
attainment  of  the  PM,o  NAAQS  hy 
December  M,  1994.  uses  emissions 
reductions  based  on  some  of  these 
RACM  measures,  and  thus  EPA  expects 
them  to  be  implemented  by  that  date. 
Once  incorporated  into  the  approved 
SIP,  the  requirements  of  the  MOU  may 
not  be  changed  except  hy  a  revision  to 
the  SIP  submitted  to  and  approved  bv 
EPA. 

Puerto  Rico's  revisions  to  the 
regulations  include  a  new  definition  for 
■PMio"  in  Rule  102.  Although  test 
methods  are  not  contained  in  Puerto 
Rico's  definition  of  "PM,o"  as  they  are 
in  40  CFR  51.100  (qq),  EPA  proposes  to 
approve  Puerto  Rico's  definition  of 
"PMio,"  since  the  relevant  test  methods 
are  found  in  other  provisions  of  the 
regulations. 

H.  Contingency  Measurps 

As  provided  in  section  172(c)(9)  of  the 
Act.  all  moderate  PMm  nonattainment 
area  SIP's  that  demonstrate  attainment 
must  include  contingency  measures  (see 
generally  57  FR  13543-44).  These 
measures  must  be  submitted  by 
November  15,  1993  for  the  moderate 
PMio  nonattainment  areas.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PM,o  NAAQS  by  the  applicable 
statutory  deadline.  The  Municipality  of 
Guaynabo  PMm  nonattainment  area  SIP 
contains  the  following  six  contingency 
measures  and  are  included  in  Rule 
423(D): 

1.  Puerto  Rico  Department  of 
Transportation  shall  collect  data  on  silt 
content  and  dust  loadings  for  highwavs 
in  the  Municipality  of  Guaynabo  for 
better  estimating  PMk,  emissions 
following  EPA's  "Compilation  of  Air 
Pollution  Emission  Factors"  (AP-42) 
procedures. 

2.  The  Municipality  of  Guaynabo 
shall  require  vegetation,  chemical 
stabilization,  or  other  abatement  of  wind 
erodible  soils. 

3.  Diesel  fuel  oil  with  a  sulfur  in  fuel 
less  than  0.3  percent  shall  be  used  bv  all 
vessels  operating  in  San  Juan  Bay. 

4.  No  visible  emissions  from  any 
vessel  shall  be  permitted  in  the  San  Juan 
Bay  except  as  provided  in  Rule  403  of 
the  regulations. 

5.  The  Port  Authority  shall  implement 
a  street  cleaning  program  or  other 
program  to  prevent  dust  from  collecting 
on  paved  surfaces  in  their  jurisdiction. 


6.  The  Municipahty  of  San  Juan  must 
revise  the  dust  and  fir«  abatement 
programs  at  its  sanitary  landfill  in  order 
to  establish  additional  pollution  control 
strategies. 

The  SIP  provides  that  each  of  these 
measures  can  take  effect  without  further 
action  by  Puerto  Rico  or  EPA  should 
EPA  determine  that  the  Municipality  of 
Guaynabo  PMm  nonattainment  area  has 
failed  to  achieve  RFP  or  to  attain  Lhe 
PM„.  NAAQS  by  December  31.  1994. 

After  review  of  the  contingency 
measures  de.scribed  above.  EPA  is 
proposing  to  approve  the  Municipality 
of  Guaynabo  PM^  nonattainment  area 
contingency  measures. 

I-  PMio  Precursors 

The  Act  states  that  "control 
requirements  applicable  to  major 
stationary  sources  of  PM,o  must  also 
apply  to  major  stationary  sources  of 
PMin  precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area."  Based  on  filter 
analyses  of  the  Guaynabo  nonattainment 
area,  the  relatively  minor  contribution 
of  precursors  to  overall  nonattainment, 
and  the  effectiveness  of  the  states 
RACT/RACM  strategies,  EPA  has 
determined  that  no  direct  controls  of 
PMio  precursors  are  needed  for 
attainment.  Nonetheless.  Puerto  Rico 
has  chosen  to  include  a  provision  for 
NSR  purposes  wherein  the  requirements 
for  PMio  precursors  apply  unless  EPA 
and  PREQB  determine  otherwise. 

Note  that  while  EPA  is  making  a 
general  finding  for  this  area,  this  finding 
is  based  on  the  current  character  of  the 
area  including,  for  example,  the  existing 
mix  of  sources  in  the  area.  It  is  possible, 
therefore,  that  future  growth  could 
change  the  significance  of  precursors  in 
the  area.  The  EPA  intends  to  issue 
future  guidance  addressing  such 
potential  changes  in  the  significance  of 
precursor  emissions  in  an  area. 

IV.  Summary 

EPA  is  proposing  to  appro  .e  the  plan 
revision  submitted  on  November  14. 
1993  by  Puerto  Rico  for  the 
Municipality  of  Guaynabo  PM,„ 
nonattainment  area.  Specifically,  EPA  is 
proposing  to  approve  the  emissions 
inventor)',  the  control  strategy  including 
RA.CM  and  RACT,  the  demonstration 
that  the  Municipality  of  Guaynabo  PM,„ 
nonattainment  area  will  attain  the  PM|„ 
NAAQS  by  December  31,  1994  and 
maintain  the  PM,o  NAAQS  through 
1999,  the  NSR  permit  provisions  and 
the  contingency  measures.  EPA 
determined  that  PMm  precursor  controls 
are  not  needed  for  attainment.  EP.^ 


proposes  to  approve  this  SIP  submittal 
in  relation  to  its  satisfying  ail  Act 
requirements,  therefore  addressing  the 
findings  made  by  EPA  on  December  IB. 
1991  and  January  15,  1993. 

EPA  is  requesting  comments  on  ail 
aspects  of  this  proposal.  EPA  will 
consider  all  comments  received  beforo 
taking  final  action. 

V.  Miscellaneous 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  SIP. 
Each  request  for  revision  to  the  SIP  shall 
be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  reguJaforj- 
requirements. 

Under  the  Regulatory  Flexibilitv  Ac1. 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propo.sed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  (.ertify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
busines.ses.  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
Subchapter  I.  Part  D  of  the  Ad  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-apprt)val  does 
not  impose  any  new  requirements,  1 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moveover.  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act.  preparation  of  a 
regulator)'  flexibility  anaiy.sis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  stale  aiiion, 
The  Act  forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v  L'S  EPA.  427  US 
246,  256-66  (S.Ct.  1976):  42  U.S.C. 
7410(a)(2). 

This  proposed  rule  has  been  classified 
as  a  Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
reviijed  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989.  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
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two  years.  The  EPA  has  submitted  a 
request  for  a  peimanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  Office  of 
Management  and  Budget  has  agreed  to 
continue  the  temporary  wavier  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  eHiect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List.of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sulfur 
oxides.  Volatile  organic  compounds. 

Authority:  42  U.SX:.  7401-7671q. 

Dated:  luly  21, 1994. 
Jeanne  M  Fox, 
Regional  Administrator. 
[FR  Doc  94-19641  Filed  8-10-94:  8:45  am) 
Bimwo  coof  66W  w  r* 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart227 

[Docket  No.  921232-2332;  I.D.  0921 92B] 

Threatened  Fish  and  Wildlife;  Listing 
of  the  Gulf  of  Maine  Population  of 
HartMr  Porpoise  as  Threatened  under 
ttie  Endangered  Species  Act 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  NMFS  is  extending  the 
comment  period  on  the  proposed  rule  to 


5 

list  Gulf  of  Maine  (GME)  harbor 
porpoise  to  allow  public  comment  on 
the  population  status  of  harbor  porpoise 
following  the  receipt  of  new  data  and 
information  on  the  1990-93  bycatch. 
rates. 

DATES:  Comments  must  be  received  by 
September  11,1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Director,  Office  of 
Protected  Resources,  1335  East-West 
Highway.  Room  8268,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Payne  or  Margot  Bohan,  301/ 
713-2322. 

SUPPLEMENTARY  INFORMATION:  On 
January  7, 1993  (58  FR  3108),  NMFS 
proposed  to  designate  the  GME 
population  of  hart)or  porpoise  as 
threatened  under  the  Endangered 
Species  Act  (ESA).  The  final 
determination  on  the  proposed  rule  to 
list  harbor  porpoise  was  extended  at  58 
FR  59230  on  November  8, 1993,  to  allow 
for  analysis  of  the  1993  bycatch  data 
prior  to  final  determination.  At  that 
time,  NMFS  also  stated  that  it  would 
reopen  the  comment  period  following 
completion  of  these  analyses.  NMFS 
reopened  the  comment  period  on  the 
proposed  rule  on  July  15, 1994  (59  FR 
36158)  to  allow  for  public  review  and 
comment  on  the  1993  bycatch  estimates, 
as  well  K  on  the  1990-92  estimates  that 
were  adjusted  following  comments 
received  at  a  February  1994  workshop 
on  the  status  of  harbor  porpoise  in  the 
GME. 

The  final  1990-93  bycatch  estimates 
consideoed  those  harbor  porpoise  that 
are  taken  in  the  gillnets,  but  fall  out  of 
the  net  as  the  nets  are  being  hauled  onto 
the  vessel,  and  as  a  result  have  not  been, 
included  in  bycatch  estimates  to  date. 
These  bycatch  estimates  and 
proceedings  from  a  February  19'94 
harbor  porpoise  woricshop  were  made 
available  upon  request. 


The  New  England  Harbor  Porpoise 
Working  Group  (HPWG)  met  on  July  21, 
1994.  along  with  staff  from  the  NMFS/ 
Northeast  Fisheries  Science  Center 
(NEFSC)  to  discuss  this  information. 
The  HPWG  membership  consists  of 
gillnet  fishermen  throughout  New 
England  coastal  states.  NMFS  and 
NEFMC  representatives,  environmental 
organizations,  and  several  biologists 
from  non-governmental  organizations 
who  have  studied  the  biology  and 
fishery-interaction  issues  of  harbor 
porpoise  throughout  the  GME  since 
1990.  During  the  meeting  of  the  HPWG. 
they  recommended  that  the  revised 
bycatch  estimates  should  be  more  fully 
explained  so  that  public  review  and 
comment  could  provide  more 
meaningful  input  to  NMFS  prior  to  the 
final  determination. 

In  response  to  the  HPWG's 
recommendation  the  NEFSC  is 
preparing  a  document  which  will 
address  these  concerns  and  which  will 
become  available  in  early  August  1994. 
The  HPWG  further  stated  that  if  the 
public  process  was  to  be  effective,  more 
time  would  be  needed  for  fishermen  and 
other  interested  parties  to  consider  the 
forthcoming  information.  Given  that  the 
comment  period  on  the  proposed  rule  is 
scheduled  to  close  on  August  11, 1999 
and  that  this  would  not  allow  enough 
time  to  allow  for  public  review  of  the 
document  being  prepared  by  the 
NEFSC.  NMFS  hereby  extends  the 
present  comment  period  until 
September  11, 1994,  NMFS  intends  that 
this  will  be  the  final  comment  period  on 
the  proposed  rule. 

Dated:  August  8. 1994. 
William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 

Na  tional  Marine  Fisheries  Service. 

(FR  Doc.  94-19629  Filed  8-10-94;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

August  5,  1994. 

The  Department  of  Agricuiture  lia.s 
.submitted  to  OMB  for  review  the 
following  proposal  for  the  coHection  of 
information  under  the  provi.sions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (.5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA,  OIRM,  Room  404-W  Admin 
Bldg.,  Washington.  DC  202.50,  (202) 
690-2118. 

Revision 

•  Food  and  Safety  and  Inspection 
Service. 

Ante-Mortem  and  Posf-Morlem 

Inspection 
FSIS  Forms  6700-2,  6500-1,  6,500-2 

6500-3,  and  MP  Form  528 
Recordkeeping;  Daily  and  hourly 
Businesses  or  other  for  profit;  910.567 

responses;  20,028  hours 
Lee  Puricelli  (202)  720-7163 

•  Food  and  Safety  and  Inspei^tion 
Service. 

Processing  Procedures  and  Qnalitv 
Control  Systems 


FSIS  Form  8820-2 
Recordkeeping:  On  0(  lasion 
Businesses  or  other  for-profit;  34.791 

responses;  38,709  hours 
Lee  Puricelli  (202)  720-7163 

Extension 

•  Agricultural  Marketing  Service. 
Irish  Potatoes  Grown  in  Southeastern 

States;  Marketing  Order  No  953 
FV-109.  FV-110,  FV-lirand  FV-liiA 
Recordkeeping:  On  o<.cas)on;  Monthly; 

Annually;  Every  six  years 
Farms;  Businesses  or  other  lor-profit; 
•     Small  businesses  or  organi2ations; 

822  responses:  151  hours 
Shoshana  Avrishon  (202)  720-3610 

•  Food  and  Nutrition  service. 
Report  of  Coupon  Issuanr  e  and 

Commodity  Distribution  for  Disosier 

Relief 
FNS-292 
On  occasion 
State  or  local  governii.eiVs:  lOO 

responses;  97  hours 
Alan  Rich (703) 305-2113 

•  Agricultural  Mji  keting  Ser\  i(  e. 

7  CFRPart  54— Meats.  Prepared  Meats, 
and  Meat  Products  (Grading, 
Certification,  and  Sland.^rds) 

LS-313and  LS-315 

On  occasion 

Businesses  or  other  for-profit:  20,021 
responses;  444  hours 

Evan  ),  Stachowicz  (202)  720-1065 

Food  and  Nutrition  Service 

Annual  Report  for  the  Nutrition 
Education  and  Training  Proeram 

FNS-42 

Recordkeeping:  AnnualK 

State  or  local  governments:  55 
responses:  990  hours 

Martha  A,  Poolton  (703)  30,5-2554 

•  Food  and  Nutrition  Ser\ice, 
Performance  reporting  System, 

Management  Evaluation,  Data 

Analysis  and  Evaluation,  and 

Corrective  Action  Plan 
Recordkeeping;  Annually 
State  or  Ipcal  governments:  5,970 

responses;  593.215  hours 
Carl  Davis  (703)  305-2384 

•  Food  and  Nutrition  Ser\i(  e. 

Food  Coupon  Deposit  Document 

FNS-521 

On  occasion 

Busines.ses  or  other  for-proiil;  Federal 

agencies  or  employees;  500.000 

responses;  4,865  hours 
David  E.  Saarela  (612)  370-3320 


•  Federal  Crop  Insurance 
Corporation. 

Peanut  Computation  Sheet 

FC1-74-B 

On  occasion 

Individuals  or  households;  Farms:  100 

responses;  200  hours 
Bonnie  L.  Hart  (202)  2.54-^393 

•  Federal  Crop  Insurance 
Corporation. 

Self-Certification  Replant  Worksheet 

FCI-552 

On  occasion 

Individuals  or  households;  Farms:  400 

responses;  100  hours 
Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance 
Corporation. 

Random  Path  Appraisal  Worksheet 

FCI-74-A 

On  occasion 

Individuals  or  households:  Fanns:  700 

responses;  1.400  hours 
Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance 
Corporation, 

Power  of  Attorney 

FCI-532 

On  occasion 

Individuals  or  households:  Farms;  .500 

responses;  125  hours 
Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance 
Corporation. 

Tpland/ELS  Cotton  Program- 
Identification  of  Cotton  Production 

FCl-530 

On  o<;casion 

Individuals  or  households;  Farms.  600 
respon.ses;  300  hours 

Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance 
Corporation. 

Notice  of  Damage  of  Loss 

FCI-8 

On  occasion 

Individuals  or  households;  Farms:  1.500 

responses:  1,500  hours 
Bonnie  L,  Hart  (202)  254-8393 

•  Federal  Crop  Insurance 
Ciorporation. 

Tabulation  of  Produi  tion  Rt^  ords  from 

Individual  Load 
Certificates-Florida  Citrus  Produi  lion 

Sheet 
FCI-63-B  and  FC1-63-C 
On  occasion 
Individuals  or  households;  Farms; 

42.000  responses:  42,000  hours 
Bonnie  L.  Hart  (202)  254-8393 
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•  Federal  Crop  Insurance 
Corporation. 

Summary  of  Harvested  Production 

FCI-74-C 

On  occasion 

Individuals  or  households;  Farms;  100 

responses;  100  hours 
Bonnie  L.  Hart  (202)  254-8393 

New  Collection 

•  Forest  Service. 

National  Private  Landowners  Survey 

(NPLOS) 
Annually 
Individuals  or  households;  Businesses 

or  other  for-profit:  16,800  responses; 

5,040  hours 
H.  Ken  Cordell  (706)  546-2451 
Larry  K.  Robenon, 

Deputy  Departmental  Clearance  Officer. 
|FR  Doc.  94-19627  FiM  8-10-94:  8:45  ami 

0ILUNQ  COOC  3410-01-4« 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-68&-016] 

Ferrite  Cores  From  Japan:  Termination 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Conmierce. 

ACTION:  Notice  of  Termination  of 
Antidumping  Ehity  Administrative 
Review. 

SUMMARY:  On  April  15.  1994,  in 
response  to  a  request  from  Harvard 
Industrial  America,  Inc..  the  Department 
of  Commerce  (the  Department)  initiated 
an  administrative  review  of  the 
antidumping  finding  on  ferrite  cores 
from  Japan  for  the  period  March  1. 1993 
through  February  28, 1994.  On  June  8, 
1994,  the  Department  received  a  timely 
request  from  Harvard  Industrial 
America,  Inc.,  to  withdraw  its  request 
for  an  administrative  review.  The 
Department  received  no  other  requests 
for  review  from  other  interested  parties, 
and,  therefore,  the  Department  is 
terminating  this  administrative  review. 

EFFECTIVE  DATE:  August  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Ngo  in  the  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
.  U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230,  telephone 
number  (202)  482-2923. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  March  13. 1971,  the  Department  of 
Treasury  published  in  the  Federal 
Register  (36  FR  4877)  the  antidumping 
finding  on  ferrite  cores  from  Japan.  After 
receiving  a  timely  request  for  review 
from  Harvard  Industrial  America,  Inc., 
the  Department  initiated,  on  April  15, 
1994.  an  administrative  review  for  the 
period  March  1. 1993,  through  February 
28,  1994  (59  FR  18099).  Subsequently 
on  June  8. 1994.  the  Department 
received  a  timely  request  from  Harvard 
Industrial  America,  Inc.,  to  writhdraw  its 
request  for  an  administrative  review. 
Because  there  were  no  other  requests  for 
review  from  other  interested  parties,  the 
Department  is  terminating  this 
administrative  review  in  accordance 
with  19  CFR  353.22(a)(5). 

Dated:  August  5. 1994. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  94-19652  Filed  8-10-94;  845  ami 

BILLING  CODE  3510-OS-M 

[A-427-001] 

Sorbitol  From  France;  Termination  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 


SUMMARY:  On  April  29, 1994,  Lonza  Inc., 
a  domestic  manufacturer  of  sorbitol, 
withdrew  its  request  for  an 
administrative  review  of  the 
antidumping  duty  order  on  sorbitol 
from  France  for  the  period  April  1,  1993 
through  March  31, 1994.  The 
Department  of  Commerce  (the 
Department)  is  now  terminating  this 
review. 

EFFECTIVE  DATE:  August  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Hastings  or  John  Kugeiman,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.VV.,  Washington,  D.C.  20230; 
telepiiooe:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATiON: 

Background 

On  April  29. 1994.  the  Department 
received  a  request  from  Lonza  Inc.,  a 
domestic  manufacturer  of  sorbitol,  to 
conduct^an  administrative  review  of  the 


antidumping  duty  order  on  sorbitol 
from  France  for  the  period  April  1, 1993 
through  March  31, 1994,  pursuant  to  19 
CFR  353.22(a)(l>  of  the  Department's 
regulations.  We  received  no  other 
requests  for  an  administrative  review  of 
the  order. 

On  May  12. 1994,  the  Department 
published  in  the  Federal  Register  a 
notice  of  initiation  of  this  review  (59  FR 
24683). 

On  June  7, 1994,  Lonza  Inc.,  timely 
withdrew  its  request  for  administrative 
review  and  there  were  no  other  requests 
for  administrative  review.  Accordingly, 
the  Department  has  determined  to 
terminate  this  administrative  review. 

Dated:  August  5, 1994. 
Roland  L.  MacDnuld, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
jFK  Doc.  94-19651  Filed  8-10-94:  8:45  ami 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  940558-4159] 
RIN0693-AB14 

Approval  of  Federal  Information 
Processing  Standard  (FIPS)  187, 
Administration  Standard  for  the 
Telecommunicatton&lnfrastructure  of 
Federal  Buildings 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  (Secretary)  has  approved  a 
new  standard,  which  will  be  published 
as  FIPS  Publicadon  187.  This  newly 
approved  standard  adopts  ANSI/TIA/ 
EIA-606-1993 

On  April  15, 1993  (58  FR  19663).  a 
notice  was  published  in  the  Federal 
Register  that  a  proposed  standard  for 
Administrative  Standard  for  the 
Telecommunication  Infrastructure  of 
Federal  Buildings  was  being  proposed 
for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  was  reviewed  by  NIST  and 
the  National  Communications  System 
(NCS).  On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standard  (FIPS), 
and  prepared  a  detailed  justification 
document  for  the  Secretary's  review  in 
support  of  that  recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
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and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Fadlity.  Room  6020. 
Herbert  C.  Hoover  Building.  14th  Street 
between  Peimsylvania  and  Constitution 
Avenues.  NW.  Washington.  DC  20230. 
This  approved  standard  contains  two 
sections:  (1)  An  announcement  section, 
which  provjdes  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  this  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  becomes 
effective  February  10, 1995. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  new  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  M.  Radack.  Computer  Systems 
Laboratory,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
(301)  975-2833. 

Dated:  August  4, 1994. 
Samuel  Kramer, 

Associate  Director 

Federal  Information  Processing 
Standards  Publication  187 

(Date) 

Announcing  the  Standard  for 
Administration  Standard  for  the 
Telecommunications  Infrastructure  of 
Federal  Buildings 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Administration 
Standard  for  the  Telecommunications 
Infrastructure  of  Federal  Buildings  (FIPS 
PUB  187)  (Former  Draft  Federal 
Standard  1094). 

2.  Category  of  Standard. 
Telecommunications  Standard; 
Telecommunications  Administration. 

3.  Explanation.  This  standard,  by 

adoption  of  ANSI/TIA/EIA-606-1993, 
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Administration  Standard  for  the 
Telecommimications  Infrastructure  of 
Commercial  Buildings,  specifies  the 
administrative  requirements  of  the 
telecommunications  infrastructure 
within  a  new,  existing,  or  renovated 
office  building  or  campus. 
Telecommunications  infrastructure  can 
be  thought  of  as  the  collection  of  those 
components  (telecommunications 
equipment  spaces,  cable  pathways, 
grounding,  wiring,  and  termination 
hardware)  that  provide  the  basic 
support  for  the  distribution  of  all 
information  within  a  building  or 
campus.  Administration  of 
telecommunications  includes 
documentation  (recordkeeping, 
drawings.,  labeling,  etc.)  of 
telecommunications  outlet  boxes, 
connectors,  cables,  termination 
hardware,  patching  and  cros.s-connect 
facilities,  conduits,  other  cable 
pathways,  telecommunications  closets, 
and  other  spaces. 

Note:  Development  of  .^^Sl/TIA/EI,A-606- 
1993.  which  included  Federal  Government 
participation,  was  a  joint  Canadian/U.S. 
effort,  resulting  in  the  Canadian  Standards 
Association  (CSA)  publication  of  the 
Canadian  equivalent  of  the  U.S.  standard  as 
CSA  T528  at  approximately  the  same  time  as 
publication  of  the  American  National 
Standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Communications  System',  Office  of 
Technology  and  Standards. 

6.  Related  Documents,  a.  Federal 
Information  Resources  Management 
Regulations  subpart  201-20.303, 
Standards,  and  subpart  201-39.1002, 
Federal  Standards. 

b.  Federal  Standard  1037B.  G!ossar>' 
of  Telecommunications  Terms. 

c.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  174, 
Federal  Building  Telecommunications 
Wiring  Standard  (Former  Draft  Federal 
Standard  1090). 

d.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  175, 
Federal  Building  Standard  for 
Telecommunications  Pathways  and 
Spaces  (Former  Draft  Federal  Standard 
1091). 

e.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  176, 
Residential  and  Light  Commercial 
Telecommunications  Wiring  Standard 
(Former  Draft  Federal  Standard  1092). 

f.  Future  Federal  Information 
Processing  Standards  Publication  (FIPS 
PUB),  Federal  Building  Grounding  and 
Bonding  Requirements  for 
Telecommunications  (Draft  Federal 
Standard  1093). 


At  the  time  of  publication  of  this 
standard,  the  editions  indicated  above 
were  valid.  All  pubUcations  are  subject 
to  revision,  and  parties  to  agreements 
based  on  this  standard  are  encouraged 
to  investigate  the  possibility  of  applying 
the  most  recent  editions  of  these 
publications. 

7.  Objectives.  The  purpose  of  this 
standard  is  to  facilitate  interoperability 
and  transportability  among 
telecommunication  facilities  and 
systems  of  the  Federal  Government  and 
compatibility  of  these  facilities  and 
systems  at  the  computer- 
communications  interface  with  data 
processing  equipment  (systems)  of  the 
Federal  Government.  This  standard 
specifies  a  uniform  telecommunications 
infrastructure  administration  scheme 
that  is  independent  of  applications, 
which  may  change  several  times 
throughout  the  life  of  a  building.  This 
standard  establishes  guidelines  for  end 
users,  manufacturers,  consultants, 
contractors,  designers,  installers,  and 
facility  administrators  involved  in  the 
administration  of  telecommunications 
infrastructure. 

8.  Applicability.  This  standard  shall 
be  used  by  all  departments  and  agencies 
of  the  Federal  Government  in  the 
administration  of  the 
telecommunications  infrastructure  for 
all  new  office  buildings.  Use  of  the  FIPS 
is  recommended  for  the  administration 
of  the  telecommunications 
infrastructure  within  an  existing  or 
renovated  office  building  or  campus. 
Existing  building  wiring  systems, 
especially  those  installed  prior  to  the 
emergence  of  digital  communications 
and  voice/data  integration,  may  not 
readily  accept  application  of  this 
standard.  Modernization  of  the  existing 
pathway,  spwce.  and  wiring  systems  to 
meet  the  FIPS  174,  FIPS  175,  and  FIPS 
176  infrastructure  standards  may 
require  a  significant  monetary 
expenditures.  Agencies  should  conduct 
a  thorough  facility  analysis  of  existing 
and  renovated  buildings  to  determine 
the  cost  of  applying  the  standards,  and 
develop  a  migration  plan  where  cost 
savings  can  be  achieved.  This  plan  will 
help  to  ensure  timely  and  efficient 
completion  of  the  conversion  process. 
The  result  of  following  this 
administration  standard  will  be  a 
telecommunications  infrastructure  thai 
is  well  documented  and  easily  managed 
by  the  administrator  over  the  life  cycle 
of  the  building.  This  standard  is  not 
intended  to  hasten  the  obsolescence  of 
telecommunications  administration 
procedures  currently  in  use  in  Federal 
facilities;  nor  is  it  intended  to  provide 
systems  engineering  or  applications 
guidelines. 
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9.  Specifications.  This  FTPS  adopts 
AN»/TIA/EIA-'«06-1993, 
Administration  Standard  for  the 
Telecommiinicati<M»  Infrastructure  of 
Comm^cial  Buildings.  The  American 
National  Standard  specifies  the 
administrative  requirements  for  the 
telecommunications  infrastructure 
within  a  new,  existing,  or  renovated 
office  building  or  campus.  Areas  of  the 
infrastructure  to  be  administered 
include: 

(a)  Terminations  for  the 
telecommunications  media  located  in 
work  areas,  telecommunications  closets, 
equipment  rooms,  and  entrance 
facilities; 

(b)  TeIec(Mnmunications  media 
between  terminations; 

(c)  Pathways  between  terminations 
that  contain  the  media; 

(d)  Spaces  where  terminations  are 
locafed;  and 

(e)  Bonding/grounding  as  it  applies  to 
teleconununications. 

This  standard  also  specifies 
requirements  for  the  collection, 
organization,  and  presentation  of  as- 
built  data. 

JO.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding  for 
the  administration  of  the 
telecommunications  infrastructure  of 
new  buildings,  effective  February  10, 
1995. 

Use  of  the  standard  is  recommended 
for  the  administration  of  the 
telecommtmications  infrastructure  of 
existing  and  renovated  buildings. 

Anyone  associated  with 
telecommimications  equipment,  wiring 
systems,  wire  termination  products,  and 
pathway/space  components  will  find 
this  standard  useful.  By  having  one 
administration  reference  document, 
progress  can  be  made  toward  building 
consistently  administered 
telecommimications  infrastructures. 
Administration  in  accordance  with  this 
standard  can  be  accomplished  by  either 
paper-  or  computer-based  systems.  In 
today's  increasingly  complex 
telecommunications  environment, 
effective  administration  is  enhanced  by 
the  Use  of  computer-based  systems.  This 
standard  will  also  reduce  the  large 
number  of  incompatible  and  incomplete 
administrative  approaches  in  existence. 
Over  time,  the  end  user  should  expect 
manufacturers  to  provide 
telecommunications  systems  that 
include  administrative  support 
complying  with  this  standard.  It  is  also 
expected  that  administrative  products 
that  comply  with  this  standaitj  will 
become  availabla 

1 1 .  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 


Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommunications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  OD  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology.  Attn:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154,  Gaithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Represertlatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/ or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or.  if  the  waiver  determination  is  made 
after  the  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  Sec. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Electronic 
Industries  Association.)  When  ordering, 


refer  to  Federal  Information  Processing 
Standards  Publication  187 
(FIPSPUB187).  and  the  title.  Payment 
may  be  made  by  check,  money  order, 
purchase  order,  credit  card,  or  deposit 
account. 

Appendix 

By  adoption  of  ANSI/TIA/EIA-606- 
1993,  this  document  provides  Federal 
departments  and  agencies  with  an 
approach  for  standardizing 
telecommtmications  administration  for 
office  buildings  and  building 
complexes.  This  standardization  of 
documentation,  in  conjimction  with 
FIPS  1 74  (Former  Draft  FED-STD- 
1090),  which  specifies 
telecommunications  wiring,  and  FIPS 
175  (Former  Draft  FED-STD-1091), 
which  provides  architectural 
specification  of  telecommunications 
pathways  and  spaces,  will  facilitate 
systems  compatibility  and    ■ 
transportabihty  of  terminals  for  Federal 
users. 

Another  companion  standard,  ANSI/ 
EIA/TIA-570-1991,  ResidenUal  and 
Light  Commercial  Telecommunications 
Wiring  Standard,  has  been  adopted  as 
Federal  Informati(Hi  Processing 
Standard  176  (Former  Draft  FED-STD- 
1092).  This  standard  specifies 
telecommunications  wiring  for  small 
buildings. 

During  the  development  of  this  family 
of  building  telecommunications 
standards,  significant  concern  was 
expressed,  by  both  Government  and 
industry,  about  the  need  for 
specification  of  electronic  system 
grounding.  This  concern  resulted  in 
proposed  ANSI/TIA/EIA-607. 
Grounding  and  Bonding  Requirements 
for  Telecommunications  in  Commercial 
Buildings,  which  will  be  proposed  for 
adoption  as  a  future  Federal  Information 
Processing  Standard  (Draft  FED-STI>- 
1093). 

[FR  Doc  94-19649  Filed  8-10'-94;  8:45  amj 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  931249-2349;  LD.  0720940] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  permit  issuance. 

SUMMARY:  NMFS  announces  the 
issuance  of  limited  entry  permits  with 
"E>esignated  Species  B"  gear 
endorsements  for  jack  mackerel  north  of 


Federal  Register  /  Vol.  59.  No.  154  /  Thursday.  August  11.  1994  /  Noaces  41275 


39»  North  lat.  in  the  Pacific  Coast 
Groundfish  Fishery  off  Washington. 
Oregon  and  California.  This  issuance  is 
based  (xi  the  results  of  an  inseason 
survey  assessing  the  intent  of  current 
limited  entry  p^rait  bf^ders  to  harvest 
underutilized  species  of  groundfish. 
This  acticm  is  intended  to  pnnnote  the 
full  utilization  of  the  jade  mackerel 
resource  north  of  39*  North  lat  It 
provides  for  the  needs  of  the  limited 
entry  fleet  before  making  surplus 
amounts  available  to  "Designated 
Species  B"  applicants,  as  required  by 
Amendmmt  6  to  the  Pacific  Coast 
Ooundfish  Fishery  Management  Plan 
(FMP),  and  implementing  regulations. 
EFFECnve  DATl:  August  10, 1994  until 
December  31. 1994. 

ADORESSra:  SutMnit  comments  to  J.  Gary 
Smith.  Acting  Regional  Director. 
Northwest  Region,  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE..  BIN-C15700.  Seattle.  WA  98115- ' 
0070;  or  Rodney  Mclnnis.  Acting 
Regional  Director.  Southwest  R^on, 
National  Marine  Fisheries  Service.  501 
West  Ocean  Blvd.,  Suite  4200,  Long 
Beach.  CA  90802-^213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  20&-526-6140; 
or  Rodney  Mclnnis  at  310-980-4040. 
S0PPLB«NTARV  INFOraKIATION: 
Amendment  6  to  the  FMP  was  prepared 
by  the  Pacific  Fishery  Management 
Council  (Council),  approved  on 
September  4. 1992.  and  implemented  bv 
NMFS  on  November  16, 1992  (57  FR 
54001).  throu^  regulations  codified  at 
50  CFR  part  663.  subpart  C.  Amendment 
6.  also  called  the  "Limited  Entry  Plan." 
is  intended  to  control  the  harvesting 
capacity  of  the  groundfish  fishing  fleet 
by:  (1)  Limiting  the  overall  number  of 
vessels;  (2)  limiting  the  number  of 
vessels  using  each  of  the  three  major 
gear  types;  and  (3)  limiting  increases  in 
vessel  harvesting  capacity  by  limiting 
vessel  lenpth. 

Regulabons  at  50  CFR  663.37(3)  state 
that  the  Fisheries  Management  Division 
(FMD).  Northwwt  Region,  NMFS.  will 
receive  and  prioritize  applications  for 
"Designated  Species  B"  endorsements 
based  on  seniority  (number  of  years  the 
vessel  has  fished  for  the  designated 
species).  'T)esignated  species  '  are 
defined  as  Pacific  whiting,  jack 
mackerel  north  of  39"  North  lat..  and 
shortbelly  rockfish.  To  date.  29 
applications  have  been  received 
requesting  'Ttesignated  Species  B" 
permits  for  the  harvest  erf  assorted 
amounts  (rf  underutilized  species  (many 
applications  w«e  for  multiple  species; 
23  for  Pacific  whiting,  ei^t  for 
shortbelly.  and  seven  for  jack  mackerel). 
The  FMD  has  surveyed  current  limited 


entry  permit  holders  regarding  their 
intent  to  harvest  underutilized  species 
in  1994.  The  survey  indicated  that  an 
estimated  659,500  metric  tons  (mt)  of 
Pacific  whiting,  36,600  mt  of  jack 
mackerel,  and  57,300  mt  of  shortbelly 
rockfish  could  be  taken  by  the  current 
permit  holders.  Based  on  the  results  of 
the  survey,  the  FMD  estimates  that 
current  permit  holders  will  harvest  the 
entire  1994  harvest  guidelines  for 
Pacific  whiting  (260.000  mt)  and 
shortbelly  rockfish  (23,500  mt).  The 
survey  results  indicated  that  current 
permit  holders  intended  to  harvest  only 
36,600  mt  of  the  52.600  mt  harvest 
guideline  for  jack  mackerel,  leaving  a 
surplus  of  16.000  mt  which  can  be  made 
available  to  those  "Designated  Species 
B"  permit  applicants  who  applied  for  a 
permit  to  harvest  jack  mackerel  in  1994. 
For  this  reason,  the  FMD  is  issuing 
'Designated  Species  B"  permits  to  those 
applicants. 

The  regulations  state  that  "Designated 
Species  B"  endorsements  will  be  issued 
based  on  vessel  seniority  (number  of 
years  the  vessel  has  fished  for  the 
designated  species)  until  vessel  deliver)- 
commitments  reach  the  harvest 
guideline  or  quota  for  the  designated 
species.  The  amount  of  jack  mackerel 
requested  by  'Ttesignated  Species  B" 
permit  applicants  is  nearly  identical  to 
the  surplus  amount.  Therefore,  all 
applicants  can  be  accommodated,  and 
there  is  no  need  to  issue  permits  based 
on  vessel  seniority  this  season. 

The  Regional  Director  concurs  with 
the  recommendation  of  FMD  and  hereby 
announces  the  issuance  of  "Designated 
Species  B"  limited  entry  permits  for  the 
harvest  of  jack  mackerel  caught  north  of 
39**  North  lat.  with  groundfish  trawl 
gear. 

Classification 

The  determination  to  take  this  action 
is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  puMic  inspection  at  the 
office  of  the  Regional  Director. 
Northwest  Region,  (see  ADDRESSES) 
during  business  hours. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.37(a)(3),  and  is 
in  compliance  with  Executive  Order 
12866  and  the  Regulator)-  Flexibility 
Act. 

Dated:  Ai^ist  8. 1994. 
DaTM  S.  Cmfin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Kfanagement.  National 
Marine  Fisheries  Service. 
[FR  Doa  94-19628  Fited  »-«-94:  2:48  pml 
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P.D.  0804948] 

Somh  Allantie  Rshery  Management 
Council;  PuMc  Meetings 

AGBICV:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atrao^heric  Administration  (NOAA). 

Commerce. 

ACTION;  Notice  of  public  meetings. 

summary:  The  South  AtlanUc  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings 
on  August  22-26. 1994.  at  the  Towti  and 
Country  Inn.  2008  Savannah  Highway. 
Charleston,  SC;  telephone:  (803)  571- 
1000. 

Public  scoping  meetings  wrill  be  held 
on  August  22.  from  1:30  p.m.  until  3:30 
p.m..  to  solicit  comments  on  controlled 
access  options  for  Atlantic  Spanish 
mackerel  and  on  Amendment  8  to  the 
Coastal  Migratory  PeJagics  (Mackerels) 
Plan.  Some  measures  included  in 
Amendment  8  are: 

(a)  Commercial  trip  Umits  for  Atlantic 
king  mackerel; 

(b)  Federal  dealer  permits  for  coastal 
pelagics: 

(c)  A  fixed  boundary  between  Gulf 
and  South  Atlantic  stocks  of  king 
mackerel:  and 

(d)  Alternative  requirements  for 
obtaining  a  coastal  pelagics  permit;  etc. 

The  Bluefish  Committee  will  meet 
from  3:30  p.m.  until  5:30  p.m.  to  review 
an  updated  stock  asses«nent  and  to 
discuss  recommendations  of  the  1994 
Fishery  Management  Plan  Monitoring 
Committee  and  implementation  of  state 
commercial  quotas  and  recreational 
limits. 

On  August  23.  from  8:30  a.m.  until 
12:00  noon,  the  Spiny  Lobster 
Committee  will  review  public  scoping 
meeting  comments  to  determine 
additional  managemmt  necessary  for 
the  spiny  lobster  fishery. 

From  1:30  p.m.  untir5:00  p.m..  a  joint 
Law  Enforcement  Committee  and 
Advisory  Panel  meeting  will  be  held  to 
discuss  various  issues  involving  the 
spiny  lobster,  snapper-grouper  and 
shrimp  fisheries. 

On  August  24.  from  8:30  a.m.  until 
12:00  noon,  the  Snapper-Grouper 
Conunittee  will  meet  jointly  with  the 
Wreckfish  Advisory  Panel  to  revi«i«'th« 
status  of  the  wreckfish  fishery  ar 
managemCTit  program. 

At  1:30  p.m..  a  public  scoping 
meeting  will  be  held  to  solicit 
comments  on  various  issues  relating  to 
the  snapper-grouper  fishery  such  as: 

(a)  Prohibiting  sale  of  bag- limit  caught 
greater  amberjack; 

(b)  Multi-day  bag  limits;  and 

(c)  Prohibiting  possession  offish  traps 
in  South  Atlantic  Federal  waters. 
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An  additional  scoping  meeting  will  be 
held  at  the  October  Council  meeting. 
Immediately  following  the  scoping 
meeting,  the  Snapper-Grouper 
Committee  will  review  and  tentatively 
approve,  as  Snapper<^rouper  Regulatory 
Amendment  6,  a  gray  triggerfish  size 
limit  and  bag  limits  for  hogfish  and 
cubera  snapper  effective  in  Federal 
waters  off  Florida  only- 

The  full  Coimcil  will  meet  on  August 
25,  from  8:30  a.mi  imtil  5:00  p.m..  and 
will  reconvene  on  August  26.  at  8:30 
a.m.  The  Council  is  scheduled  to 
request  an  extensfon  of  the  live  rock 
emergency  rule  and  to  approve  Snapper- 
Grouper  Regulatory  Amendment  6. 

A  detailed  agenda  for  the  meeting  will 
be  available  August  8. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council;  One  Southpark 
Circle.  Suite  306,  Charleston.  SC  29407- 
4699;  telephone:  (803)  571-4366. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 

Carrie  Knight  at  the  above  address  by 
August  15, 1994. 

Dated:  August  5, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management, 

National  Marine  Fisheries  Service. 
|FR  Doc.  94-19585  Filed  8-10-94;  8:45  am] 
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P.D.  08<M94q 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Florida/Alabama 
Habitat  Protection  Advisory  Panel  on 
August  24. 1994,  from  9:00  a.m.  until 
3:00  p.m..  to  review  and  discuss  the 
status  of  the  Tampa  Bay  oil  spill,  the 
Federal  Ecosystem  Management  Plan, 
Florida's  ecosystem  approach  to 
resource  management,  status  of  the 
Florida  Bay  Management  Plan,  and 
mitigation  banking  activities  in  Florida 
and  Alabama. 

The  meeting  will  be  held  at  the 
Radisson  Bay  Harbor  Inn,  7700 
Courtney  Campbell  Causeway,  Tampa. 
FL. 


FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hoqgland,  Biologist,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  Suite 
331,  Tampa.  FL;  telephone:  (813)  228- 
2815. 

SUPPtfMENTARY  INFORMATKM:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by  August 
17, 1994. 

Dated:  August  5, 1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senice. 
|FR  Doc.  94-19586  Filed  8-10-94;  8:45  am] 
BILUNQ  CODE  3510-22-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Agency  Information  Collection 
Activities  Under  OMB  Control 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  has  submitted  revised  Annual 
Certification  Forms  to  OMB  for  review 
and  clearance  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(44  use  Chapter  35). 
DATES:  Comments  must  be  submitted  on 
or  before  September  12, 1994. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Dan  Chenok,  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  information,  including 
copies  of  the  request  and  supporting 
documentation,  should  be  directed  to: 
Bevetly  L.  Milkman,  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled,  Crystal  Square  3, 
Suite  403, 1735  Jefferson  Davis 
Highway,  Arlington,  VA  22202-3461. 
(703) 603-7740. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  has  two  annual  certification 
forms,  one  for  nonprofit  agencies 
serving  people  who  are  blind  and  one 
for  nonprofit  agencies  serving  people 
who  have  other  severe  disabilities.  The 
information  included  on  the  forms  is 
required  to  ensure  that  nonprofit 
agencies  participating  in  the 


Committee's  program  continue  to  meet 
the  requirements  of  41  USC  46-^8c. 

Several  modifications  have  been  made 
to  the  form  from  the  previous  edition: 

1.  The  language  has  been  updated  to- 
reflect  the  current  regulatory  language; 

2.  The  certification  section  has  been 
revised  to  make  it  easier  for  the 
nonprofit  agencies  to  fill  out  and  to 
understand  what  they  are  certifying; 

3.  Instructions  have  been  included  for 
each  item; 

4.  The  order  that  the  information  is 
recorded  has  been  revised  to  reduce 
errors  and  the  input  time  in  ratering  the 
data  into  the  Committee's  information 
database; 

5.  The  only  new  information 
requested  is  that  the  previously  reported 
JWOD  Program  sales  be  broken  down 
separately  into  sales  generated  from 
services  and  products. 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  94-19606  Filed  8-10-94;  8:45  ami 

BILUNG  CODE  a820-39-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Minneapolis  Grain  Exchange  Proposed 
Futures  and  Option  Contracts  on  Black 
Tiger  Shrimp 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the    .. 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

SUMMARY:  The  Minneapolis  Grain 
Exchange  (MGE  or  Exdiange)  has 
applied  for  designation  as  a  contract 
market  in  black  tiger  shrimp  futures  and 
option  contracts.  The  Acting  Director  of 
the  Division  of  Economic^Analysis 
(Division)  of  the  Commission,  acting  * 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  September  12, 1994. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington,  DC  20581. 
Reference  should  be  made  to  the  MGE 
black  tiger  shrimp  futures  and  option 
contracts. 
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FOR  FURTHER  MFORMATION  COMTACT:  Fred 
Lirvse  of  the  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW. 
Washington.  DC  20581.  telephone  (202) 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission.  2033  K  street. 
N.W..  Washington.  D.C.  20581.  Copies 
of  the  terms  and  conditions  can  be 
obtained  through  the  Office  of  tlie 
Secretariat  by  mail  at  the  above  address 
or  by  telephone  at  (202)  254-6314. 

Other  materials  submitted  by  the  MCE 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
ri52)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
c:onfidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  intefested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  MGE,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.  Washington.  DC  20581  by 
the  specified  date. 

Issued  in  Washington.  DC.  mi  August  5 
1094. 

Blake  Iniel. 

Acting  Director. 

IFR  Doc.  94-19547  Filed  8-10-iM;  8:45  am\ 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Theater  MissHe  Defense  (Tia>) 
Programmatic  Ltf^Cyde  Final 
Environmental  impact  Statement 

AGENCY:  Ballistic  Missile  Defense 

Organization  (BMDO). 

ACTION:  Record  of  Decision  text  is  as 

follows: 


Introduction 

This  document  records  BMDO*s 
decision  to  conduct  research  and 
development  (RftD)  that  will  eventually 
enable  the  U.S.  to  produce  and  deploy 
n  TMD  .system.  This  detasion  is  the 


Proposed  Action  of  the  Theater  Missile 
Defense  Programmatic  Life-Cycle  Final 
Envimmnental  Fmpoct  Statement  (FEIS). 
dated  September  1993. 

As  the  lead  agency,  the  United  States 
Army  Space  and  Strategic  Defense 
Command  (USASSDC)  prepared  the 
FEIS.  BMDO  and  the  other  military 
services — the  Air  Force.  Navy,  and 
Marine  Corps— sened  as  cooperating 
agencies.  The  FEIS  was  filed  with  the 
Environmental  Protection  Agency 
(EPA),  and  a  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
February  8. 1994  (59  FR  page  5758). 

This  Record  of  Decision  (ROD)  is 
submitted  pursuant  to  the  Natjonal 
Emnronmental  Policy  Act  (NEPA),  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  implementing  NEPA 
(40  CFR  1500-1508).  Department  of 
Defense  (DoD)  Directive  6050.1. 
Environmental  Effects  in  the  United 
States  of  Department  of  Defense  Actions 
(34  CFR  Part  188).  and  service 
regulations  that  implement  these 
environmental  laws  and  regulations. 

Ideally,  an  operational  TMD  system 
would  combine  three  comjKjnents: 
Active  Defense  to  destroy  enemy 
missiles  in  flight;  Counierfoive  to 
destroy  an  enemy's  ability  to  launch 
mis.siles;  and  Passive  Defense  to  evade 
detection  and  otherwise  sur\'ive  a 
missile  attack.  A  Command,  Control. 
Communirations  and  Intelligence  (C3I) 
network  would  manage  and  integrate 
the  various  elements  of  the  system.  An 
operational  TMD  system  could  be 
deployed  by  the  raid-  to  late-1990s. 

The  Programmatic  FEIS  is  a  first-tier 
document,  h  addresses  program-wide 
issues  and  the  potential  impacts  of 
technologies  associated  with  the 
Proposed  Action  and  its  Alternatives.  It 
considers  the  potential  impacts  of 
research,  devdopment,  testing, 
production,  basing  (not  site-specific 
deployment),  and  eventual 
decommissioning  of  TMD.  It  also 
identifies  measures  to  mitigate  those 
impacts.  As  the  TMD  program  matures, 
decisions  will  be  made  regarding 
testing,  and  eventual  production  and 
deployment.  In  the  event  these 
decisions  have  the  potential  for 
significant  environmental  impact,  they 
will  be  evaluated  in  accordance  with 
NEPA  and  CFXJ  regulations. 
Supplemental  or  additional 
documentation  tiered  from  this  EIS  will 
be  prepared,  if  appropriate. 

Proposed  Action  and  Alternatives 

The  Proposed  Action  is  to  conduci 
research  and  development  that  will 
enable  the  U.S.  to  produce  and  deploy 
an  integrated,  comprehensive  TMD 
system.  The  system  would  include  three 


components:  Active  Defense. 
Connterfbrcc,  and  Passive  Defense.  The 
mixture  of  components  won  Id  be  based 
on  mission  needs,  feasibility,  lethality, 
mobility,  technical  maturity  and  cost,  as 
well  as  environmental  considerations 
and  other  factors. 

In  addition  to  the  Proposed  Action, 
the  FEIS  also  considered  four 
Alternatives  to  the  proposed  Action: 

1.  Improve  Active  Defense  Only 

2.  Improve  Counterforce  Only 

3.  Improve  Passive  Defense  Only 

4.  No  Action. 

Although  the  first  three  ahematives 
are  considered  in  the  FEIS  as  separate 
Alternatives  to  the  Proposed  Action, 
their  evaluation  also  provides  the 
information  necessary  to  estimate  the 
environmental  impacts  of  a  TMD  system 
that  blends  two  or  three  com  ponents. 
Pursuing  only  one  of  the  first  three 
Alternatives  would  yield  only  a  Lmited 
TMD  capability  with  only  one 
technology  area  enhanced. 

Under  the  fourth  Alternative,  No 
Action,  no  new  research,  development, 
testing,  production  or  basing  would  be 
conducted;  and,  therefore,  no  integrated, 
comprehensive  TMD  system  would  be 
dex-eloped.  Normal  improvement  and 
maintenance  of  existing  systems 
(aircraft,  missiles,  and  radar)  would 
continue,  to  as,sure  their  effectiveness 
against  traditional  combatant  forces. 
New  s>-stems  leading  to  an  integrated 
TNiD  would  not  be  developed. 

Impacts  and  Mitigation 

The  FEIS  found  no  unavoidable, 
significant  environmental  impacts  tor 
the  Proposed  Action  or  any  of  the  four 
Alternatives.  In  other  words,  any 
unawidable  effect,  such  as  construdion 
noise,  will  be  temporary  and  not 
significant.  Any  conceivable  significant 
impact,  such  as  destruction  of 
archaeological  artifacts  during 
construction,  may  be  readily  avoided  by 
taking  norma)  precautions  and 
following  standard  procedures. 

Alternative  3.  Passive  Defense,  might 
be  termed  the  environmentally  preferred 
alternative,  since  its  impacts  were 
analysed  to  be  minimal  or  none.  This  is 
because  Passive  Defense  does  not  entail 
basing  and  decommissioning.  Since  no 
unavoidable,  significant  environmental 
impacts  were  identified  for  any 
Ahemative.  no  unavoidable  significant 
cumulative  impacts  were  identified  for 
the  Proposed  Action.  Furthermore, 
because  decisions  on  specific 
components  and  sites  will  be  made 
later,  specific  and  cumulative  impacts 
will  be  addressed  in  the  environmental 
documents  that  form  those  decisions,  if 
appropriate. 
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I     The  No-Action  Alternative  involves 
no  new  development,  but  does  continue 
routine  improvement  and  maintenance 
of  existing  systems.  The  analysis  of 
impacts  associated  with  those  activities 
is  outside  the  scope  of  the  TMD  FEIS. 
They  would  be  the  subject  of  site- 
speciBc  or  program-specific  documents 
prepared  at  a  later  date,  if  appropriate. 

Decision 

The  Proposed  Action  arises  from 
compelling  national  security  needs. 
Recent  political  and  military  changes 
throughout  the  world  have  required 
adjustments  in  U.S.  defense  strategy. 
Both  Congress  and  the  Executive  Branch 
have  placed  a  high  priority  on  Theater 
Missile  Defense,  now  the  number  one 
priority  initiative  within  BMDO. 

The  Missile  Defense  Act  of  1991 
stated  "•  *  *  (it)  is  a  goal  of  the  United 
.  States  to  provide  highly  effective  theater 
missile  defenses  to  forward  deployed 
and  expeditionary  elements  of  the 
armed  forces  of  the  United  States  and  to 
friends  and  allies  of  the  United  States." 
This  threat  to  U.S.  interests  is  growing 
with  improvements  in  missile 
performance  and  warhead  design, 
proliferation  of  weapons  of  mass 
destruction,  and  increasing  numbers  of 
missile-armed  nations. 

In  May  1993,  the  Secretary  of  Defense 
announced  changes  in  the  ballistic 
missile  defense  program,  and  assigned  a 
high  priority  to  early  deployment  of 
improved  theater  missile  defenses.  He 
•  reiterated  this  pribrity  in  his  September 
1993  report  on  DoD's  "bottom-up" 
review  of  ballistic  missile  defense.  The 
requirement  for  a  TMD  capability 
relying  on  more  than  one  technology  or 
component  was  articulated  in  the  Joint 
Requirements  Oversight  Mission  Needs 
Statement  (MNSHor  TMD.  "•  *  *  the 
theater  missile  threat  cannot  yet  be 
countered  by  a  single  technical 
solution." 

The  FEIS  found  that  neither  the 
Proposed  Action,  nor  any  of  four 
alternative  approaches  to  satisfying  this 
national  security  requirement,  would 
create  significant  environmental 
impacts.  In  other  words,  there  is  no 
compelling  environmental  argument 
against  the  Proposed  Action  or  in  favor 
of  any  one  Alternative.  After  careful 
review  of  the  FEIS  and  consideration  of 
national  defense  policy  requirements,  I 
(Director,  BMDO]  have  decided  to  carry 
out  the  research  and  development 
program,  within  the  responsibilities  of 
BlVDDO,  as  described  in  the  Proposed 
Action. 

Monitoring  and  Enforcement 

In  regard  to  TMD  research  and 
development  activities  and  the  contracts 


to  support  them,  I  [Director,  BMDO) 
direct  BMDO  E)eputies  and  Program 
Executive  Officers  to  monitor  these 
activities  and  ensure  that  environmental 
standards  and  controls  described  in  this 
FEIS  are  followed.  As  subsequent 
decisions  are  made  regarding  system 
components  and  basing  locations,  and 
as  their  accompanying  environmental 
documents  elaborate  specific 
requirements  for  monitoring  and 
enforcement,  I  (Director,  BMDO]  will 
implement  appropriate  safeguards. 

Date  and  Signature 

Record  of  Decision  was  signed  July 
30, 1994  by  Malcolm  R.  O'Neill, 
Lieutenant  General,  United  States  Army, 
Director,  Ballistic  Missile  Defense 
Organization. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Tracy  Bailey.  BMDO 
Environmental  Coordinator,  BMDO/ 
AQT,  Washington,  DC  20301-7100, 
(703) 693-1744. 

Dated:  August  5,  1994. 
L.M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-19549  Filed  8-10-94;  8:45  am] 

BILUNG  CODE  5000-04-M 


Public  rnformation  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number: 
Survey  of  Air  Force  Small  Business 
Innovation  Research  (SBIR)  Contract 
Awardees,  OMB  Control  Number  0701- 
0117. 
Type  Of  i?equesf;  Revision 
Nuitiber  Of  Respondents:  30 
Responses  Per  Respondent:  1 
Annual  Responses:  30 
Average  Burden  Per  Response:  12 
minutes 
Annual  Burden  Hours:  6 
Needs  And  Uses:  This  information 
collection  is  an  annual  survey  of 
noteworthy  Small  Business  Innovation 
Research  (SBIR)  accomplishments  and 
commercialization  of  small  business 
research  and  development.  It  is  used  to 
evaluate  the  success  of  the  program  in 
meeting  the  objectives  of  the  public  law 
and  to  publicize  successful  SBIR 
research  and  development  (R&D)  to 
potential  purchasers. 


Affected  Public:  Small  businesses  or 
organizations 

Frequency:  Annually 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  5, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-19551  Filed  »-10-94;  8:45  am) 

BILLING  CODE  S00O-O4-M 


Public  InfomFiation  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).     - 

Title,  Applicable  Form,  And  OMB 
Control  Number:  Statement  of 
Personal  Injury — ^Possible  Third  Party 
Liability— CHAMPUS;  DD  Form  2527 : 
OMB  Control  Number  0720-0003 
Type  of  Request:  EXPEDJTED 
PROCESSING— Approval  date 
requested:  30  days  following 
publication  in  the  Federal  Register 
Number  of  Respondents:  32,500 
Responses  Per  Respondent:  1 
Annual  Responses:  32,500 
Average  Burden  Per  Response:  13.8 

minutes 
Annual  Burden  Hours:  7,475 
Needs  and  Uses:  The  Statement  of 
Personal  Injury— Possible  Third  Party 
Liability  Form  is  completed  by 
CHAMPUS  beneficiaries  suffisring 
from  persona]  injuries  and  receiving 
medical  care  at  Government  expense. 
The  information  collected  herel^  is 
utilized  in  the  assertion  of  the 
Government's  right  to  recovery  under 
the  Federal  Medical  Care  Recovery 
Act.  It  is  used  in  the  evaluation  and 
processing  of  recovery  claims. 
Affected  Public:  Individuals  or 
households,  Federal  agencies  or 
employees 
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Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Ms.  Shannah  Koss 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Koss  at  the  Office  of  Management 
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and  Budget,  Desk  Officer  for  DoD.  Room 
10235.  New  Executive  Office  Building. 
Washington,  DC  20503 
DoD  Clearance  Officer:  Mr.  William  P. 

Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 


Jefferson  Davis  Highway.  Suiic  1204, 
Arlington,  VA  22202-4302 

Dated:  August  5, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  FedetuI  Register  liaison 
Officer,  Department  of  Defense. 

BILUNO  COM  500fr-0«-M 
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STATEMENT  OF  PERSONAL  INJURY  -  POSSIBLE  THIRD  PARTY  LIABILITY 

CHAMPUS 


IF  A 


(11 


FORM  ro 


PfEA 


Form  Approvtil 
0MB  No.  0720-0003 
expiree 


iRESSED  ENVELOPE  IS  NOT  ENCLOSED  WITH  THIS  FORM.  PLEASE  RETURN  YOUR  COMPLETED 
"  ER  OF  THESE  LOCATIONS: 


TH.E  Q*AMPUS  CLAIMS  PROCESSOR  WHO  SENT  YOU  THE  FORM;  OR 


(2)  THE  CHAMPUS  CLAIMS  PROCESSOR  FOR  THE  STATE /COUNTRY  IN  WHICH  YOU  RECEIVED  THE 
MEDICAL  CARE  (the  Health  Benefits  Advisor  at  your  nearest  military  installation  can  provide  you 
with  this  address). 


PucLc  reoortinq  Uu.oen  (or  Xt<:i  co««ftoo  0(  ,nform»t.on  .i  mtimjtf*  !o  3.rrage  U  «  mrnutw  Mr  rnoor^t.  .rwtuo.rH)  lh»  t:rr,e  'or  r..,e».r«i  ,r«trua  ons  i.archiog».,stina  d»«  sourcK 
9*i'<»nn,  «v]  msmtaminq  tf*  sau  needed,  .nd  comwennq  »ryi  re»te«,nq  thetoHeCTion  of  .Momavon   <ief>d  comn<entj  reqara.na  th.s  buraer  ^t  rraie  or  any  other  ajpea  oi  xhn 
coiiertion  of  ,nform.t,on  .nfludir.,  juqgeitionj  »or  reflucnq  -h.j  bortien.  to  Oeoirtmem  c<  De«enie.  VUajh.nqior  He.aqu»rtf r»  Ser-  ce,.  Q.reaorate  for  mtormat.on  ODer.Ticni  *rd  Retw-'s 
UIS  lette-wn  Davit  H.ghww.  Sute  '21X.  ariinqton.  v j  JJ:0i->3CI  ana  to  tbeOMicec.;  Managerne-t  ind  Budget.  Paperwori.  Reduction  Project  (0704^090)  Wa»h.rv]ton   DC  20503 

\ 


42USC  2 


AUTHORITY: 

PRINCIPAL  PURPOSE(S):    To  assist 


PRIVACY  ACT  STATEMENT 


3.    10USC   1079.  1085.  1086  and  ■092;  EO  9397,  38  U  S  C  613 


n  lete 


ROUTIWE  USE(S): 


rng  possible  tnird  Dafty  liaD.lity  for  medical  suop'ies  arid  services  claims  under  CHAMPUS 
ir\*orm^:o\^reQii^i\a  ,s  jsed  m  reviewing  claicrs  to  obtain  additional  inforn'ationtodeter.Time  proper  l.abihty  o< 
third  parties  for  claims  and  to  facilitate  possible  recove-y  by  the  United  States  for  improperly  paid  clain-.s 

rn<Of  mation  may  be  given  to  tne  Department  of  Health  and  Human  Services  and/or  the  Depatment  of 
Transportation  consistentwith  their  statutory  administrative  responsibilities  under  CHAMPUS;  to  the  Department 
of  Justice  for  representation  of  the  Secretary  of  Defense  m  civil  actions;  to  the  internal  Revenue  Service  and  private 
collection  agences  m  corinection  with  recoupment  claims,  and  to  members  of  Congress  with  the  consent  of  the 
individual  involved   Appropriate  disclosures  may  be  made  to  other  Federal,  state,  local  and/or  foreign  law 
enforcement  agencies,  private  business  entities,  and  individual  providers  of  care,  on  matters  relattng  to 
entitlement,  claims  adjudication  fraud,  program  abuse,  utilization  review,  quality  assurance,  peer  review,  program 
mtegrity,  third-party  liability,  coordination  o^benef  ts.  and  civil  and  cnm  mal  litigation  related  to  the  operation  of 
CHAVIBUS 


DISCLOSURE: 


Voluntary;  however,  'alure  to  provide  info 
oTt>-.e  claim 


on  wilt  result  'n  a  c'aims  processing  delay  and  may  result  m  denial 


According  to  information  submitted  with  your  recent  CHAMPUS  claim,  you  were  treated  for  an  in.ury  of  some  k  md    Because  the  c'aim  form 
does  not  incl;.,de  information  about  how  you  were  injured,  we  are  asking  that  you  also  complete  this  form   The  Federal  Medical  Recovery  Act. 
42  US  C  265 1  -2653.  allows  the  Government  to  be  reimbursed  fof  its  costs  of  treating  you,  if  you  were  mjurec  man  accident  caused  by 
someone  else    The  Government  can  often  recover  its  costs  from  (1)  the  person  who  caused  the  accident  or  that  person's  insurance  company,  or 
(2)  the  owner  of  the  property  where  the  accident  occurred  or  the  owner  s  insurance  company   The  Government  also  may  be  able  to  recover  its 
costs  from  (1)  any  insurance  company  which  insures  )>ojr  family  for  hospital  and  med-cal  expenses,  or  (2)  your  employe's  Workers 
Compensat.on  or  other  insurance,  if  you  were  injured  at  work 


If  you  were  not  treated  for  an  injury,  please  describe  the  circumstarKes  of  your  treatment  m  thfcH^jflateViAtion  on  Page  1    if  you  wC'e 
treated  for  am  mjury  but  do  not  beicve  that  someont  else  caused  your  injury,  please  describe  m  de-  a.l  the  c\cumstances  surrpundmg  your 
injury  in  the  Remarks  section  on  Page  1    if  you  use  the  Remarks  seaion  for  either  of  these  purpc  ses  you  do  not  need  to  complete  the  rest  of 
theform   However,  be  sure  to  Sign  and  return  .t  according  to  the  other  instructions  you  have  re  cei  i«^ 

■'his  form  15  to  be  completed  by  persons  who  have  received  medical  care  at  Government  i  xp  >nse  or  by  a  responsible  fam.rly  member 
In  cc  rs  of  young  ch'd'en.  this  form  should  be  completed  by  a  parent  or  guardian  I     I 

Aniwer  all  questions  m  as  mtich  detail  as  possible   'he  information  you  provide  may  be  of  great  help  to  the  Government  and  to  you 
in  recoverng  from  the  person  who  caused  your  m.u'ies  We  suggest  you  retain  a  coo>  of  this  form  for  your  own  use.  If inury resulted 
from  an  automobile  accident,  you  must  attach  a  copy  of  the  official  poJke  leport  to  tfiis  form  and  complete  Sections  I,  IV  and  V.  H  Injury  did 
not  result  from  an  automabtle  accident,  complete  Sections  1.  III.  artd  V. 

'he  /vorQs   '"Jone  '  "MA,"  and  ■■i^n«nown'  ',nouie  be  'nsented  where  appropriate 

Attach  adot  onal  sneets  wr.ere  necessary  ;o  p'o.ice  co'T'Diete  information 

Complete  a)  rems  -o  the  best  of  your  .nowiedga   BE  SURE  TO  SIGN  AND  DATE  THE  FORM  ON  PAGE  3.  RETURN 


IMPORTANT 


claim. 


This  information  is  requested  solely  for  the  purpose  of  processing  your  CHAMPUS  reimbursement 
It  has  no  bearing  on  any  legal  action  you  may  pursue  as  a  result  of  your  injury.  All  questions,^ ^oii_may 
have  regarding  possible  legal  actions  should  be  referred  to  an  attorney.  Do  not  execute  a  releasFor 
settle  any  personal  injury  claim  you  may  have  without  notice  to  a  military  claims  officer. 


DO  FORM  2527,  940803  DRAFT 


Jt^TiC.dD  e   -'•)''  '. 
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STATEMENT  OF  PERSONAL  INJURY- POSSIBLE  THIRD  PARTY  LIABILITY 

CHAMPUS 


**'  r^f  ADDRESS  (Street.  Apartment  Number,  City,  State.  ZIP 


TELEPHONE  NO.  f/oc/oc/e  Area  Coi\e) 


SECTION  II  -  REMARKS 


c.    RELATIONSHIP  TO  SPONSOR  (X  one) 

SELF       I  I  NATURAL-ADOPTED  CHILD 

FORMER  SPOUSE 


STEPCHILD 
OTHER 


•    «*ONSOR-S  ADDRESS  (If  different  from  miuredber>ef,oarys) 
(Street.  Apartment  Number,  City,  State.  ZIP  Code) 


TELEPHONE  NO.  (ir^dude  Area  Code) 


^    USE  THIS  SECTION  TO  DESCRTk-TKTVOlJlr&WN  WORDS  HOW  YOU  * 


WORDS  HOW  YOU  WERE  INJURED. 


SECTION  III  -  NON-VEHICULAR  ACCIDENTS  ' 

Compete  if  injuries  did  not  result  from  a  motor  wehicle  accident.  If 


4    LOCATION 


injufies  resulted  from  a  vehicular  accident,  go  to  Section  IV 


a.    SITE  OF  INJURY  (Street  PI  ace.  Ot>',  County.  State) 


]     f      >i 

.     q    DATE  (fYl 


YMMMDD) 


**    NAME  AND  ADDRESS  OF  OWNER  OF  PROPERTY  WHERE  INJURY  OCCURRED 


NAME  OF  OCCUPANT  OF  PROPERTY  (If 
different  from  Owner) 


5.    PERSONS  INVOLVED 

a.   NAME  (Last.  First.  Middle  initial) 


b.  ADDRESS  (Street.  City.  State.  ZIP  Code)  AND  TELEPHONE  NO 


(include  Area  CoOe) 


n 


1 


DO  FORM  2527,  940803  DRAFT 


•^Jt,-        u'   i   "  JO^  ■ 
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SECTION  HI  -  NON-VCHKULAR  ACODEWTS  (ConfinuedP 


6.   WITNESSES 


a.  WAMF  n^^tFim  Middle  Initial) 


b.  ADDRESS  (Street.  City.  State.  ZIP  Code)  AND  TELEPHONE  NO.  (include  Area  Code) 


t 


-LA. 


7.   POLICE  INVESTIGATION 


a.  WAS  AN  INVESTIGATION  CON 
(If  Yes.  state  tar  whom  (eg  Xityi 
Police,  SheriWi  Dept.) 

YES 


b.   WAS  ANYONE  ARRESTED  OR  CITED  AS 
CAUSING  THE  ACCIDENT?  (If  Yes.  give  name 
and  charge) 

YES 


NO 


«.    DISPOSITION  OF  CASE  (eg.,  Dismissal. 
Fine.  Jail  "ientence) 


d.   EXPLAIN  IN  YOUR  OWN  WOR9S  V^HO  yVA^AT  FAULT  AND  WHY 


C.   WERE  OTHER  FAMILY  MEMBERS  INJURED  IN  THE  ACCIDENT^ 
(If  Yes,  give  named)  and  relationship)  .  i 

YES  ' 

NO 


f.    WAS  THE  ACODENT  WORK  RELATED? 
(If  Yes,  State  circumstances) 


YES 
NO 


8.   INSURANCE 


a.  INSURANCE  COMPANY  OF  OWNER  OF 
PROPERTY  WHERE  INJURY  OCCURRED 
(e.g..  Homeowner's  insurance  Company) 


b.    INSURANCE  COMPANY  OF  PERSON 
WHO  CAUSED  ACCIDENT  (If  different 
from  Item  a.) 


C.    YOUR  OWN  INSURANCE  COMPANY 


(1)C0i..  .'.NY  NAME 


(1)  COMPANY  NAME 


(1)  COMPANY  NAME 


(2)  ADDRESS  (Include  ZIP  Code) 


(2)  ADDRESS  (Include  ZIP  Code) 


(2)  ADDRESS  (Include  ZIP  Code) 


(3)  POLICY  NUMBER 


^ 


4 

ILICt 


(3)  POLICY  NUMBER 


0   P(  tLICt  NUMBER 


(4)  AMOUNT  AND  TYPES  OF  COVERAGE 


t4)-AlitoUNTS  AND  TYPES  OF  COVERAGE 


(4)  AMOUNTS  AND  TYPES  OF  COVERAGE 


SECTION  IV  •  VEHICULAR  ACODENT 

Attach  a  copy  of  the  official  police  report  to  this  form. 


9.    ADDITIONAL  INFORMATION  ON  VEHICULAR  ACCIDENT 


a.    INJURED  BENEFICIARY'S  AUTOMOBILE  INSURANCE 
COMPANY 


<■    INSURANCE  COMPANY  TELEPHONE  NO.  (Include  Area 
Code) 


b    INSURANCE  COMPANY'S  ADDRESS  (Include  ZIP  Code) 


r 


TT 


1 


d.    POL.CY  NUMBER 


e.    AMOUNTS  AND  TYPE  OF  COVERAGE 


-Z 


(1)  LIABILITY 
S 


(2)  MEDICAL  PAYMENT 
S 


(3)  UNINSURED  MOTORIST 
S 


(4)   NO  FAULT 
S 


DO  FORM  2527.  940803  DRAFT 


Page  2  o<  3  ^aot;^ 
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SECTOW  IV  ■  VEHICUIAW  ACCH)CNT  (Continued) 

9.f.   WAS-ACOQENT  REPORTED  TO  YOUR  INSURANCE  COMPANY? 


**•    WA;   a  :clDa«T  Awork  related?  (if  res.  aate  circumstances) 
'  Y  S 


g.   HAS  YOUR  INSURANCE  COMPANY  ASSIGNED  A 
CLAIM  OR  FILE  NUMBER?  (If  Yes.  provide  number) 


YES 

NO 


NO 


SECTION  V- MISCELLANEOUS 


10.  GOVERNMENT  HOSPIT "  >ZATIO  * 


If  you  were  hospHalaea  or  of  eel  to  je  t/ospitalited  in  a  govrnment  hospital,  complete  the  following: 


a.   NAME  OF  HOSPtTAL 


J. 


aORESS  (Include  ZIP  Code) 


11.  YOUR  ATTORNEY 


c.  DATES  HOSPTTAUZED 


FROM 


TO 


d.    IS  TREAT- 
MENT COM- 
PLETED? (Xone) 
YES  NO 


a.  AHORNEY'S  NAME 


<.  TELEPHONE  NO.  (Jnclude  Area  Code) 


12  RELEASE  STATEMENTS 


b.   ADDRESS  (Street  City.  State,  ZIP  Code) 


a    HAVE  YOU  FURNISHED  ANYONE  OTHER  THAN  THE  POUCE  A 

STATEMENT  AS  TO  WHAT  HAPPENED?  (If  Yes,  to  whom  was  it 
given?) 


YES 
NO 


c    HAVE  YOU  RECEIVED  ANY  OFFER  OF  SETTLEMENT  FOR  YOUR 
INJURY?  (If  Yes.  from  whom') 


YES 
NO 


SECTION  VI    CERTIFICATION 


b.   HAVE  YOU  SIGNEil  ANY  R^t^SE  OR  WAIVER  OF  RIGHTS? 
(If  Yes.  to  whom  v^ras  it  givs 


YES 
NO 


i7"RftSkS 

'f  givent) 

H 


V 


d    HAVE  YOU  ACCEPTED  ANY  SETTLEMENT'  (If  Yes  tron^  whom 
and  how  much'') 


YES 
NO 


9v(rledae  4nd  * 


u  f^!  ^°'"P'eted  this  form  and  state  ihat  the  information  is  true  to  the  best  of  my  knov^ledgL  |nd 
belief.  Federal  Laws  (18  USC  287  and  1001)  provide  for  criminal  penalties  for  knowingly  subrnTtting  c 
making  any  false,  fictitious,  or  fraudulent  statement  or  claim  in  any  matter  within  the  jurisdidtidn  of 
any  department  or  agency  of  the  United  States.  ]    | 


a.    YOUR  SIGNATURE 


DD  FORM  ">.527,  940803  DRAFT 
(FR  Doc.  94-19552  Filed  8-10-94;  8:45  ami 

BILUNG  CODE  S000-04-C 


b.   DATE  SIGNED  (i'VMMVfOD; 


Page 


f  jgf . 
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Department  of  the  Navy 

Privacy  Act  of  1974;  Notice  to  Alter  a 
Record  System 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Alter  a  Record  System 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  alter  a  system  of  records  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  September  12, 
1994,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Acting  Head,  PA/FOIA  Branch,  Office  of 
the  Chief  of  Naval  Operations  (N09B30), 
2000  Navy  Pentagon,  Washington,  DC 
20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (703)  614-2004  or  DSN 
224-2004. 

SUPPt^MENTARY  INFORMATION:  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

-  The  proposed  altered  system  report, 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  July  28, 
1994,  to  the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
hidividuals,"  dated  June  25,  1993  (58  FR 
36075.  July  2, 1993). 
Dated;  August  3, 1994. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  nf  Defense. 

N12290-1 

SYSTBiNAIME: 

Record  System  for  Civilian 
Employment  of  Nonappropriated  Fund 
(NAF)  Activities  (Fehruarv  22.  1993.  58 
FR  10818).  ^ 

changes: 


SYSTEM  name: 

Delete  entry  and  replace  with 
'Personnel  Action  Reporting  System.' 


SYSTEM  LOCATKM: 

Delete  entry  and  replace  with  'Pair  of 
Naval  Personnel  (Pers  653),  901  M 
Street,  SE,  Washington  Navy  Yard, 
Washington,  DC  20370-6500,  and  local 
activity  to  which  individual  is  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices.' 

CATEGORIES  OF  INOIVrDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Civilian  employees  attached  to 
Nonappropriated  Fund  Activities  under 
the  Chief  of  Naval  Personnel.' 


PURPOSE(S): 

Delete  entry  and  replace  with  'To 
manage,  supervise,  and  administer  the 
nonappropriated  fund  civilian 
personnel  program  for  employees 
attached  to  Nonappropriated  Fund 
Activities  under  the  Chief  of  Naval 
Personnel.' 

ROUTHC  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  the  following  routine  uses:  "To 
insurance  carriers  who  provide  benefits 
coverage  to  employees. 

To  Department  of  Labor  for 
unemployment  compensation 
purposes.' 


SAFEGUARDS: 

Delete  entry  and  replace  with 
"Computer  processing  facilities  are 
located  in  restricted  areas  accessible 
only  to  authorized  persons  that  are 
properly  screened,  cleared  and  trained. 
Manual  records  and  computer  printouts 
are  available  only  to  authorized 
personnel  having  a  need  to  know.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
■Records  are  transferred  to  the  National 
Personnel  Records  Center  (Civilian 
Personnel  Records),  111  Winnebago 
Street,  St  Louis,  MO  63118,  one  year 
after  the  individual  terminates 
employment.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Chief 
of  Naval  Personnel  (Pers  653),  Bureau  of 
Naval  Personnel,  901  M  Street,  SE, 
Washington  Navy  Yard,  Washington,  DC 
20350-6500." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 


address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  653),  Bureau  of 
Naval  Personnel,  901  M  Street,  SE, 
Washington  Navy  Yard,  Washington.  DC 
20350-6500,  or  to  the  local  activity 
where  assigned.  Ofncial  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number,  activity  at 
which  employed ,  and  signature  of  the 
requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel  (Pers  653),  901  M 
Street,  SE,  Washington  Navy  Yard, 
Washington,  DC  20370-6500,  for 
assistance  with  records  located  in  that 
building;  or  the  individual  may  visit  the 
local  activity  to  which  attached  for 
access  to  locally  maintained  records.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  653),  Bureau  of 
Naval  Personnel,  901  M  Street,  SE, 
Washington  Navy  Yard,  Washington,  DC 
20350-6500,  or  to  the  local  activity 
where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

The  letter  should  contain  full  name, 
Social  Security  Number,  activity  at 
which  employed,  and  signature  of  the 
requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel  (Pers  653),  901  M 
Street,SE,  Washington  Navy  Yard,   , 
Washington,  DC  20370-6500,  for 
assistance  with  records  located  in  that 
building;  or  the  individual  may  visit  the 
local  activity  to  which  attached  for 
access  to  locally  maintained  records." 
*        •        •        ♦        » 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
"Individual;  local  activity  where 
assigned;  Defense  Investigative  Service: 
previous  employers;  educational 
institutions;  employment  agencies; 
civilian  and  military  investigative 
reports;  general  correspondence 
concerning  individual.' 


N1229a-1 
SYSTEM  NAME: 

Personnel  Action  Reporting  System. 

SYSTEM  LOCATION: 

Bureau  of  Naval  Personnel  (Pers  65.'^). 
901  M  Street.  SE,  Washington  Navy 
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Yard,  Washington,  DC  20370-6500.  and 
local  activity  to  which  individual  is 
assigned.  Official  maiUng  addresses  are 
published  as  an  appendix  to  the  Navys 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  RONVtDUALS  COVERED  BY  THE 
SVSTBi: 

Civilian  employees  attached  to 
Nonappropriated  Fund  Activities  under 
the  Chief  of  Naval  Personnel. 

CATEGORIES  Of  RECORDS  m  THE  SYSTEM: 

Correspondence  and  records 
pertaining  to  performance,  employment, 
pay.  classification,  security  clearance, 
personnel  actions,  medical,  insurance, 
retirement,  tax  withholding  information, 
exemptions,  unemployment 
compensation,  employee  profile, 
education,  benefits,  discipline  and 
administration  of  nonappropriated  fund 
civilian  personnel. 

AUTHORITY  FOR  MAMfTENANCE  OF  THE  SYSTBi: 

5  U.S.C.  301,  Department  Regulations; 
Pub.  L.  92-392:  Fair  Labor  Standards 
Act.  as  amended:  and  E.O.  9397. 

PURPOSE(S}: 

To  manage,  supervise,  and  administer 
the  nonappropriated  fund.civilian 
personnel  program  for  employees 
attached  to  Nonappropriated  Fund 
Activities  under  the  Chief  of  Naval 
Personnel. 

ROUTME  USES  OF  RECORDS  MAIWTAIMED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
^52a(h)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  insurance  carriers  who  provide 
benefits  coverage  to  employees. 

To  Department  of  Labor  for 
unemployment  compensation  purposes. 

The  'Blanket  Routine  Uses'  that 
£ippear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRCVMQ,  ACCESSMQ,  RETAINING,  AND 
06P08MG  OF  RECORDS  M  1>C  SYSTEM: 

STORAGE: 

Automated  records  may  be  stored  on 
magnetic  tapes  or  discs.  Manual  records 
may  be  stored  in  paper  file  folders, 
microfiche,  or  microfilm. 

RETRIEVABILmr: 

Name,  Social  Security  IMuniber.  and/ 
or  activity  number. 


SAFEGUARDS: 

Computer  processing  facilities  ire 
located  in  restricted  areas  accessible 
only  to  authorized  persons  that  are 
properly  screened,  cleared  and  trained. 
Manual  records  and  computer  printouts 
are  available  only  to  authorized 
personnel  having  a  need  to  know. 

RETENTION  ANO  DISPOSAL: 

Records  are  transferred  to  the 
National  Personnel  Records  Center 
(Civilian  Personnel  Records),  111 
Winnebago  Street,  St.  Louis,  MO  63118, 
one  year  after  the  individual  terminates 
employment. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  653). 
Bureau  of  Naval  Personnel.  901  M 
Street,  SE.  Washington  Navy  Yard. 
VVa.shington,  DC  20350-6500. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  CPers  653).  Bureau  of 
Naval  Personnel.  901  M  Street.  SE. 
Washington  Navy  Yard.  Washington.  DC 
20350-6500.  or  to  the  local  activity 
where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices.     <* 

The  letter  should  contain  full  name, 
Sot;ial  Security  Number,  activity  at 
which  employed,  and  signature  of  the 
requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel  (Pers  653).  901  M 
Street.  SE,  Washington  Navy  Yard, 
Washington.  DC  20370-6500,  for 
assistance  with  records  located  in  that 
building;  or  the  individual  may  visit  the 
local  activity  to  v.-hich  attached  for 
access  to  locally  maintained  records 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  653).  Bureau  of 
Naval  Personnel.  901  M  Street.  SE. 
Washington  Navy  Yard,  Washington.  DC 
20350-6500.  or  to  the  local  activity 
where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  sy.stems  of 
records  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number,  activity  at 
which  employed,  and  signature  of  the 
requester. 

The  individual  may  visit  the  Chiel  of 
Naval  Personnel  (Pers  653).  901  M 
Str(.'el.SE.  Washington  Navy  Yarti. 


Washington.  DC  20370-6500.  for 
assistance  with  records  located  in  that 
building:  or  the  individual  may  visit  the 
local  activity  to  which  attached  for 
access  to  locally  maintained  records. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  determinations  are  pubUshed  in 
the  Secretary  of  the  Navy  Instruction 
521 1.5;  32  CFR  part  701.  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  local  activity  where 
assigned;  Defense  Investigative  Service; 
previous  employers;  educational 
institutions;  employment  agencies: 
civilian  and  military  investigative 
reports;  general  correspondence 
concerning  individual. 

EXEMPTIONS  CLAMH)  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  94-19550  Filed  8-10-94;  8:45  ami 
BILUNG  CODE  S000-O4-F 


DEPARTMENT  OF  EDUCATION 
CFOA  No:  S4.094B 

Patricia  Roberts  Harris  Fellowship 
Progfam 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Technical  Assistance 
Workshops. 


SUMMARY:  The  Department  of  Education 
will  conduct  technical  assista.nce 
workshops  to  assist  prospective 
applicants  in  developing  applications 
for  the  Patricia  Roberts  Harris 
Fellowship  Program  for  fiscal  year  1995. 
Reservations  are  not  required  for 
attendance  at  these  workshops,  which 
will  be  conducted  from  9:00  a.m.-3:00 
p.m.  at  each  site.  The  dates  and 
locations  of  the  workshops  are  as 
follows: 

August  15.  1994 

Location:  San  Diego  State  University. 

Casal  Real  Room  (Aztec  Center).  San 

Diego.  CA  92182 
Host;  Dr.  Edmund  L.  Thile.'Dr.  Dolores 

A.  Wozniak.  Project  Directors.  PRH. 

Telephone  (619)  297-5466 

August  17,  1994 

Location:  Northwestern  University.  The 
McCormick  Auditorium  (Norris 
University  Center).  Evanston.  IL 
60208-1113 

Host:  Dr.  Leila  S.  Edwards.  Senior 
Associate  Dean.  Telephone:  (708)  i 

491-7264  i 
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August  19.  1994 

Location:  Georgia  State  University, 

Urban  Life  Auditorium  (3rd  Floor), 

Atlanta,  GA  30303-3083 
Host:  Dr.  Clarence  T.  Cummings.  Jr., 

Director,  Office  of  Educational 

Opportunity 
Telephone:  (404)  651-2564 

August  22,  1994 

Location:  Regional  Office  Building  3, 
General  Services  Administration 
Auditorium,  7th  and  D  Streets,  S.W. 
^D  Street  entrance)  Washington,  DC 
20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cosette  H.  Ryan,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W.. 
Portals  Building,  Suite  C-80. 
Washington,  DC  20202-5251. 
Telephone:  (202)  260-3608.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  1134d- 
1134g. 

Dated:  August  8. 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondory 

Education. 

|FR  Doc.  94-19647  Filed  8-10-94;  8:45  am)*- 

BILUNG  COOC  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy    - 

(Docket  No.  FE  C&E  94-7— Certification 
Notice— 135] 

Oklahoma  Municipal  Power  Authority 
Ponca  City  Repowering  Project;  Filing 
of  Coal  Capability;  Poweiplant  and 
Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy. 
E)epartment  of  Energy. 
ACTION:  Notice  of  Filing. 

SUMMARY:  On  July  25, 1994,  Oklahoma 
Municipal  Power  Authority  Ponna  City 
Repowering  Proje<;t  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended. 

ADDRESSES:  Copies  of  .self-rertification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  Room 
3F-056.  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  5RR-9624. 


SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.G  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
naturjl  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of 
July  25,  1994.  The  Secretary  is  required 
to  publish  a  notice  in  the  Federal 
Register  that  a  certification  has  been 
filed.  The  following  owner/operator  of  a 
proposed  new  baseload  powerplant  has 
filed  •  self-certification  in  accordance 
with  section  201(d). 

OWNER:  Oklahoma  Mimicipal  Power 
Authority,  Edmond,  Oklahoma. 

OPERATOR:  Ponca  City  Utility 
Authority,  Ponca  City,  Oklahoma. 

LOCATION:  Ponca  City  Steam  Plant, 
Ponca  City,  Oklahoma. 

PLANT  CONFIGl  R.^TION:  Combined 
cycle  cogeneration. 
'  CAPACITY:  60  megawatts. 

FUEL:  Natural  gas. 

PURCHASING  UTILITIES:  Oklahoma 
Municipal  Power  Authoritv. 

IN-SERVICE  DATE:  June  1995. 

Issued  in  Washington,  D.C,  August  8. 
1994. 

Anthony  J.  Como, 

Director,  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs, Office  of  Fossil  Energy. 
IFR  Doc.  94-19631  Filed  8-10-94:  8;45am| 
BILUNQ  COOe  64S0-01-P 


Federal  Energy  Regulatory 
Cominission 

[Project  No.  2513] 

Green  Mountain  Power  Corp.; 
Extending  Time  To  Comment  on  Draft 
EA 

Augusts,  1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  issued  a  Draft 
Environmental  Assessment  (DEA)  for 
relicensing  the  Essex  No.  19 
Hydroelectric  Project,  FERC  Project  No. 
2513,  on  June  24,  1994.  This 
hydropower  project  is  located  on  the 
Winooski  River  near  Burlington, 
Vermont. 

In  response  to  a  letter  filed  by  Green 
Mountain  Power  Corporation,  and 


supported  by  other  parties  to  the 
proceedings,  FERC  is  extending  the 
comment  period  on  the  DEA  until 
September  7,  1994. 

Anyone  wishing  to  comment  in 
writing  on  the  DEA  must  do  so  no  later 
than  September  7, 1994.  Comments 
should  be  addressed  to:  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

Reference  should  be  clearly  made  to: 
Essex  No.  19  Hydroelectric  Project 
(Project  No.  2513). 

For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-19596  Filed  8-10-94;  8:45  ainj 

BILLING  CODE  a717-01-M 

[Docket  No.  CP94-681-000.,  et  al.] 

Northern  Natural  Gas  Company,  et  ai.; 
Natural  Gas  Certificate  Filings 

August  4,  1994. 

Take  notice  that  tlie  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 

[Docket  No.  CP94-681-0001 

Take  notice  that  on  July  22. 1994. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Dot:ket  No.  CP94-681-O00  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
operate  facilities  to  implement  a  new 
delivery  point  near  Blair,  Nebraska  to 
accommodate  natural  gas  deliveries  to 
Peoples  Natural  Gas  Company  (Peoples) 
under  its  blanket  certificate  issued  in 
Docket  No.  CP82-401-000,'  all  as  more 
fully  set  forth  in  the  request  for 
authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Northern  states  it  has  entered  into  a 
transportation  service  agre«nent  with 
Peoples  for  the  firm  transportation  and 
delivery  of  natural  gas  to  Peoples  at  the 
proposed  delivery  point  of  up  to  10  Bcf 
annually  and  11,500  Mcf  per  peak  day 
Northern  holds  a  blanket  transportation 
certificate  pursuant  to  Part  284  of  the 
Commission's  Regulations  issued  in 
Docket  No.  CP86-^35-^00.2  Peoples  has 
requested  a  new  delivery  point  from 
Northern  so  they  may  serve  the  new 
Cargill  plant  near  Blair,  Nebraska. 
Northern  states  that  the  lateral  pipeline 


•  .See,  20  Ft'KC  1  62.410 11982). 

•  Sec.  37  FEKC 1  61 .2b8  ( 1 9»6). 
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route  will  begin  at  Northern's  "C 
mainline  24-inch  takeoff  in  the  N\V  V* 
of  Section  16,  Township  18  North. 
Range  8  East.  Dodge  County,  and 
continue  in  an  easterly  direction 
approximately  16  miles  to  Northern's 
town  border  station  (TBS)  following 
within  30  feet  to  the  north  or  south, 
Northern's  existing  6-inch  lateral  line 
servicing  Blair.  Northern  states  that 
Peoples  will  construct  the  entire  24 
miles  of  8-inch  pipeline  from  Northern's 
"C"  mainline  to  the  Cargill.  Northern 
will  own  and  operate  approximately  16 
miles  of  the  8-inch  lateral  pipeline,  and 
Peoples  will  own  and  operate  8  miles 
from  Northern's  TBS  to  the  Cargill 
plant. 

Northern  states  that  the  total  volumes 
to  be  delivered  to  the  customer  after  the 
request  do  not  exceed  the  total  volumes 
authorized  prior  to  the  request. 
Northern  states  that  construction  of  the 
proposed  delivery  point  is  not 
prohibited  by  its  existing  tariff  and  that 
it  has  sufficient  capacity  to  deliver  the 
.   requested  gas  volumes  without 
detriment  or  disadvantage  to  it's  other 
customers.  Northern  estimates  the  cost 
of  the  proposed  facilities  at  $192,000; 
which  includes  the  meter  run,  the  take- 
off from  the  "C"  mainline  and  the  flange 
setting. 

Comment  date:  September  19. 1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

2.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP94-692-000] 

Take  notice  that  on  August  1, 1994, 
Transcontinental  Gas  Pipe  line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP94-692-000  an 
application  pursuant  to  Section  7  (b) 
and  (c)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
approximately  0.86  miles  of  30-inch 
pipeline  and  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
approximately  0.86  miles  of  30-inch 
replacement  pipeline  on  its  Main  Line 
A  across  the  Neches  River  in  Hardin  and 
Jasper  Counties.  Texas  and  across  the 
Village  Creek  in  Hardin  County,  Texas, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  proposes  to:  (1)  Construct 
and  operate  approximately  4,270  feet  of 
30-inch  pipeline  by  horizontal 
directional  drilling  under  the  Neches 
River  at  its  existing  pipeline  river 
crossing  located  8  miles  north  of 
Beaumont,  Texas  and  20  miles  west  of 
the  Texas-Louisiana  boundary  and 


construct  and  operate  approximately 
512  feet  of  conventionally  installed  tie- 
in  piping  on  the  banks  of  the  river  to 
connect  the  drilled  crossing  to  Transco's 
Main  Line  A;  (2)  construct  and  operate 
approximately  260  feet  of  30-inch 
pipeline  by  conventional  ditching 
approximately  25  feet  to  the  north  of  its 
existing  Village  Creek  crossing  of  Main 
Line  A  located  1.8  miles  west  of  the 
Neches  River  crossing  in  Hardin 
County.  Texas  with  tie-ins  to  Main  Line 
A  on  each  river  bank  when  the  replaced 
portion  of  Main  Line  A  is  removed  from 
service;  and  (3)  abandon  by  removal  the 
portions  of  Main  Line  A  replaced  at  the 
Neches  River  and  the  Village  Creek 
crossings.  Transco  states  that  the 
proposed  replacements  will  restore  the 
long-term  integrity  of  its  transmission 
system  at  the  Neches  River  and  the 
Village  River  crossings  and  that  the 
capacity  will  remain  at  the  existing  624 
MMcf  per  day. 

Transco  states  that  the  abandonment 
of  the  portions  of  the  Main  Line  A  at  the 
Neches  River  crossing  will  be  completed 
in  two  separate  projects.  Transco 
proposes  to  remove  approximately  260 
feet  of  the  existing  30-inch  line  from  the 
point  of  tie-in  on  the  west  side  of  the 
river  and  approximately  80  feet  of  the 
existing  30-inch  fine  from  tlie  point  of 
tie-in  on  the  east  side  of  the  river  in 
1994,  at  the  time  of  the  pipeline 
replacement  construction.  The 
abandonment  of  the  remaining  facilities 
at  the  Neches  River  crossing  will  be 
completed  in  1995,  as  a  separate  project, 
after  necessarj'  permits  are  obtained. 
Transco  proposes  to  remove,  in  1994, 
approximately  240  feet  of  its  Main  Line 
A  at  the  Village  Creek  crossing  after  the 
replacement  line  is  constructed  and  tied 
in.  Transco  also  requests  temporary 
authorization  to  complete  the  river 
crossing  replacements  if  permanent 
authorization  is  not  issued  by  August 
19, 1994,  for  security  of  gas  service 
during  the  upcoming  heating  season. 
The  estimated  cost  of  construction  is 
$4,694,455  with  abandonment  cost 
estimated  at  $972,000.  The  cost  will  be 
initially  financed  by  Transco  by  funds 
oil  hand  and  short-term  loans  which 
will  be  rolled  into  permanent  financing. 

Comment  date:  August  19. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  National  Fuel  Gas  Supply 
Corporation 

(Docket  No.  CP94-693-000) 

Take  notice  that  on  August  1. 1994, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo.  New  York  14203,  filed  in 
Docket  No.  CP94-693-000  a  request 
pursuant  to  Sections  157.205  and 


157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery  to  provide  service 
to  an  existing  customer,  National  Fuel 
Gas  Distribution  Corporation 
(Distribution),  under  National  Fuel's 
blanket  certificate  issued  in  Docket  No. 
CP83-4-000.  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  Fuel  states  that  the  new 
delivery  point  will  be  located  in  the 
town  of  Grand  Island,  Erie  County.  New 
York,  at  the  same  station  at  which 
National  Fuel  will  interconnect  with  the 
facilities  of  Empire  State  Pipeline,  an 
intrastate  pipeline,  and  will  be  used  to 
provide  service  to  Distribution,  and  to 
Distribution's  present  and  future 
transportation  customers.  Additionally. 
National  Fuel  states  that  the  total 
volumes  to  be  delivered  are  estimated  to 
be  no  more  than  3.200,000  Dth  annually 
and  vrill  have  no  impact  on  National 
Fuel's  total  peak  day  and  annual 
deliveries,  but  will  make  it  more  likely 
that  National  Fuel  will  be  able  to  make 
the  deliveries  at  the  points  and  in  the 
quantities  desired  by  Distribution  and 
its  customers.  National  Fuel  estimates 
that  the  total  cost  of  constructing  the 
delivery  point  is  $1,525,000. 

National  Fuel  notes  that  it  has 
previously  applied  for  approval  under 
Section  7(c)  of  the  Natural  Gas  Act  for 
the  acquisition  and  construction  of 
certain  facilities,  including  construction 
of  the  Grand  Island  delivery  point,  and 
received  conditional  approval  by  order 
issued  June  1.  1994.  in  Docket  Nos. 
CP94-1 12-000  and  CP88-94-O08  (67 
FERC 1  61.270  (1994)).  National  Fuel 
states  that  it  has  been  unable  to 
commence  acquisition  and  construction 
because  National  Fuel  cannot  satisfy  all 
the  conditions  included  in  the  June  1 
order.  National  Fuel  contends  that  it 
urgently  needs  to  commence 
construction  of  the  Grand  Island  station 
in  September,  in  order  to  have  the 
station  in  operation  by  November  1. 
National  Fuel  asserts  that  the  new 
station  is  necessary  to  relieve  some  of 
the  load  which  currently  must  be 
satisfied  fix)m  gas  fed  into  the  eastern 
end  of  Line  U  because  Line  U  operates 
at  its  absolute  peak  capacity  on  a  cold 
day. 

Comment  date:  September  19. 1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 
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4.  Distrigas  of  Massachusetts 
Coqraration 

(Docket  No.  CP94^694-0Q») 

Take  aotioe  that  od  August  1, 1994, 
Distrigas  of  Massachusetts  Corporation 
(DOMAQ.  200  State  Street.  Boston, 
Massachusetts  02109,  filed  in  Dodiet 
No.  CP94-694-000,  an  abbreviated 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity 
audiorizing  DOMAC  to  install 
additional  air  stabilization  equipment  at 
DOMACs  liquefied  natiu^l  gas  (LNG) 
terminal  in  Everett,  Massachusetts. 
DOMAC  also  lequests,  pursuant  to 
Section  157.17  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  temporary  certificate 
authorizing  the  iostallation  and  use,  on 
a  temporary  basis,  of  leased  air  injection 
equipment,  pending  the  installation  and 
operation  of  the  requested  penoaneat 
equipment,  all  as  more  fully  set  frath  in 
the  application  which  is  on  file  with  Ibe 
Commission  and  open  to  public 
inspiK:tion. 

DOMAC  states  that  it  anticipates  in 
the  near  future  it  will  receive  additional 
cargoes  of  hi^ier  Btu  LNG  that  will 
require  air  stabilization  capability  in 
excess  of  DOMACs  current  installed 
capacity.'  tn  addition,  DOMAC  states 
that  it  needs  to  be  able  to  accept  LNG 
of  varying  thermal  contents  at  any  time 
of  the  year,  whether  supplied  through 
the  long-tenn  coniracts  of 
SONATRACH,  Distrigas  Corporation's 
Algerian  supplier,  or  short-term  or  spot 
transactions  with  other  suppliers  in  the 
international  marketplace.  DCMwIAC 
states  that 'die  new  facilities  will  consist 
of  one  integrated  unit  of  two  electric 
driven  compressors  and  will  be 
constructed  wholly  within  DOMACs 
existing  Everett  facility  and  placed  on  a 
concrete  pad  within  a  weather 
enclosure.  DC^iAC  requests  approval 
on  an  expedited  basis  so  that  the 
permanent  facilities  can  be  installed  and 
operational  by  January  1, 1995. 

DCM^AC  states  that  it  will  likely 
require  additional  air  stabiUzation 
capacity  for  tme  or  more  cargoes  in  the 
fall  of  1994,  beloK  a  permanent 
certificate  can  be  issued  aod  the 
permanent  equipment  can  be  installed 
and  become  operational.  DOMAC 
proposes  to  lease  and  install  by 
September  1, 1994,  temporary  air 


'  A  1990  Operating  Agreemeol  requires  ihat 
DOMAC  air  stabilize  any  regasified  LNG  with  a 
huHng  valoe  in  acoeM  of  1,990  Btus  per  standarrl 
cubic  kxt  prior  te  ieiivtrif  to  Algooquin  Gas 
Transmission  Company  (Algonquin).  DO.M.^Cs 
existing  equipment  is  capable  of  air  stabilizing  high 
Btu  LNGtup to  112S  Bta  per  standard  CMbic  toot) 
inlo  Algoaqniiiai  an  average  thimighfnit  of -45.000 
MMBtu  per  day. 


Stabilization  equipment  to  permit 
DOMAC  to  air  stabilize  regasified  LNG 
befofe  delivering  it  into  \hs  J-System  of 
Algonquin  at  the  high  throughput  rates 
expected  for  that  time  period.  DOMAC 
states  that  the  leased  temporary  air 
stabilization  equipment  will  consist  of 
one  integrated  unit  of  tv»  o  truck- 
mounted  diesel  powered  ctmipressors. 
DOMAC  requests  that  a  temporary 
certificate  be  issued  on  or  before  August 
20. 1994.  to  pfflTnit  DOMAC  to  install 
this  leased  equipment  by  September  1. 
1994,  and  to  operate  the  leased 
equipment  pending  the  Commissicm's 
detecmination  concerning  the 
permanent  authorization  and  until  such 
time  as  the  new  permanent  equipment 
is  operational. 

DOMAC  states  that  the  estimated  cost 
of  the  temporary  leased  air  stabilization 
facilities  will  be  approximately 
$295,000.  assuming  a  four-month  period 
of  operation,  and  the  cost  of  the 
permanent  air  stabilization  facilities 
will  be  approximately  $1,280,000. 
DOMAC  further  states  that  it  will 
finance  the  facilities  by  using  funds  on 
hand  and  it  will  be  fully  at  risk  for  the 
cost  of  these  proposed  facilities. 
DOM-^C  also  states  that  any  financial 
risk  associated  with  the  additional 
facilities  will  be  borne  by  DOMAC 
along,  and  not  its  customers. 

Comment  dote.- August  14.  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385^11) 
and  die  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  he 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  ot  to 
participate  as  a  party  in  any  hearing 
therein  mu,st  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  si^iject  to 
the  ^irisdiction  conlerred  upon  the 
Federal  Energy  Regulatory  Commisaon 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  l)^cve  the 


Commission  or  its«[esignee  on  this 
application  if  no  motion  to  iirtervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permissicMn  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission  s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  alter  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authori2ation  pursuant  to  Secti<Ki  7  of 
the  Natural  Gas  Act. 
Linwood  A.  WatMB,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-19606  Filed  8-10^94;  8:4S  ami 
BHJJNC  CODE  «7T7-01^ 

[Docket  No.  RP94-347-0(Xq 

ANR  Pipeline  Co.  Petition  for 
Declaratory  Order 

August  5,  1994 

Take  notice  that  on  August  3, 1994, 
ANR  Pipehne  Company  (ANR)  filed  a 
petition  for  a  declaratory  order  seekir^ 
Commission  approval  of  a  settiement 
e^reement  dated  February  16, 1994, 
between  ANR.  Dakota  GasificatiMi 
Company  and  the  U.S.  Depsftnent  of 
Energy. 

ANR  seeks  an  order  from  the 
Commission: 

(1)  finding  that  the  Settlement 
Agreement  is  consistent  with  the  public 
interest  and  with  its  earlier  findings 
under  Opinion  No.  119; 

(2)  finding  that  implMnentation  of  the 
Settlement  Agreemmit  is  consistent  with 
Opinion  No.  119  ortiuft  Opinion  No. 

1 19  should  be  modified  or  waived  to  the 
extent  necessary  to  permit  ANR  to 
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implement  the  Settlement  Agreement 
and  to  recover  all  of  the  costs  that  will 
be  incurred  by  ANR  to  implement  the 
Settlement  Agreement; 

(3)  finding  that  payment  by  ANR  of 
the  amounts  contemplated  under  the 
Settlement  Agreement  is  just  and 
reasonable,  and  consistent  with  Opinion 
No.  119.  and  that  such  amounts 
represent  the  purchase  price  which 
ANR  is  entitled  to  utilize  under  its 
currently  effective  tariff  recovery 
mechanism; 

(4)  approving  assignments  of  an 
amended  gas  purchase  agreement  and 
certain  Northern  Border  capacity; 

(5)  approving  and  authorizing  ANR  to 
place  into  effect  pro  forma  tariff  sheets 
included  at  Appendix  "B"  of  the  filing,; 

(6)  dismissing  the  proceeding  at 
Dakota  Gasification  Co.,  Docket  No. 
RP93-10{M)00;  and 

(7)  granting  all  other  approvals  and 
waivers  as  the  Commission  may  deem 
necessary. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  26, 1994. 
Protests  will  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-19590  Filed  8-10-94;  8:45  am] 

btLUNC  CODE  6717-01-M 


[Docket  No.  RP94-349-000] 

Black  Marlin  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  5,  1994. 

Take  notice  that  on  August  3, 1994, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 
part  of  Black  Marlin 's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheets,  proposed  to  be 
effective  September  1. 1994: 

Second  Revised  Sheet  No.  212 
Second  Revised  Sheet  No.  213 

Black  Marlin  states  that  in  Order  No. 
636,  et  seq.  the  Commission  permitted 
pipelines  to  allocate  capacity  on  the 


basis  of  economic  value  to  shippers 
rather  than  on  a  first-come,  first-served 
basis  which  had  been  established  as  the 
standard  under  Order  No.  436.  Virtually 
all  pipelines  now  schedule  and  curtail 
interruptible  capacity  based  on  the 
price,  or  rate,  being  paid  for  such 
capacity  with  a  pro  rata  allocation,  if 
necessary,  among  Shippers  paying  the 
same  price.  Although  Black  Marlin  is 
not  a  capacity  constrained  pipeline  and 
scheduling  and  curtailment  priorities 
have  not  been  issues  in  the  Black  Marlin 
proceedings.  Black  Marlin  stat»  that  it 
is  filing  herein  to  change  and  clarify  the 
operation  of  the  scheduling  and 
curtailment  provisions  of  its  tariff. 
The  currently  effective  Section  9, 
Scheduling  and  Curtaihnent.  of  the 
General  Terms  and  Conditions  (GTC)  of 
Black  Marlin's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  provides  that 
scheduling  and  ciutaihnent  will  be 
based  on  the  rate  being  paid  for  capacity 
within  each  scheduling  and  curtailinent 
category.  However,  this  Section  also 
retains  language  regarding  the  first- 
come,  first-served  b»sis  and  priority 
dates  which  were  originally  established 
pursuant  to  Order  No.  436. 

Black  Marlin  states  that  it  is  filing 
herein  to  eliminate  language  regarding 
the  first-come,  first-served  methodology 
and  priority  dates  so  that  it  is  clear  that 
scheduUng  and  curtailment  on  Black 
Marlin  is  done  by  price,  and  pro  rata  at 
each  price  level. 

Black  Marlin  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations,  and  orders  as 
may  be  necessary,  specifically  (but  not 
limited  to)  Section  154.22  of  the 
Commission's  Regulations,  so  as  to 
permit  the  tariff  sheets  submitted 
herewith  to  become  effective  September 
1, 1994. 

Additionally,  although  Black  Marlin 
is  posting  the  current  log  of  allocation 
data  for  marketing  affiliates,  Black 
Marlin  states  that  it  is  not  capacity 
constrained  (current  gas  flow  is 
approximately  50%  of  total  capacity) 
and  no  allocation  of  capacity  is 
required.  Therefore,  Black  Marlin 
requests  waiver  effective  August  1. 1994 
of  18  CFR  250.16(c)  that  requires  a  log 
of  data  used  to  allocate  capacity  to  be 
posted  for  marketing  affiliates  and 
maintained  for  non-affiliates,  and 
waiver  of  any  other  rules,  regulations, 
and  orders  as  may  be  necessary  to  allow 
such  waiver  to  become  effective  August 
1, 1994. 

Black  Marlin  further  states  that  copies 
of  the  filing  have  been  mailed  to  each 
of  its  customers  affected  by  this  filing 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  tfiis  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
IFR  Doc  94-19588  Filed  8-10-94;  8:45  am) 

MUMO  CODE  •TIT.^I-M 


[Dodwt  No.  RP94-340-000] 

Camegie  Natural  Gas  Co.;  Sutxntttai  of 
Account  No.  191  Reconciliation  Report 

August  5, 1994, 

Take  notice  that  on  July  29, 1994. 
Camegie  Natural  Gas  Company 
(Camegie).  pursuant  to  sections  31.3 
(a)(5)  and  (b)(5)  of  Carnegie's  PTERC  Gas 
Tariff  and  the  Commission's  orders  in 
Carnegie's  restructuring  proceeding  in 
Docket  No.  RS92-30-O00.  submitted  a 
report  regarding  its  Account  No.  191  to 
indicate  the  final  balance  in  its  account, 
and  to  indicate  the  adjustments 
necessary  to  the  amounts  collected  or 
refunded  to  reflect  the  final  posting  to 
that  account. 

Camegie  states  that  its  filing  includes 
two  separate  Account  No.  191 
subaccount  reconciliation  reports.  The 
first,  described  in  section  31.3(a),  of 
Carnegie's  tariff  addresses  unrecovered 
gas  costs  included  in  Account  No.  191 
prior  to  October  1. 1993,  excluding 
amounts  direct  billed  to  Camegie 
Account  No.  191  transition  costs  by  its 
upstream  pipeline  supplier,  Texas 
Eastern  Trananission  Corporation 
(Texas  Eastem).  Camegie  also  states  that 
the  secood  report,  described  in  section 
31.3(b).  addresses  transition  costs 
directly  billed  to  Carnegie  by  Texas 
Eastem. 

Any  i)erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
IXI 20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  18  CFR  385.211).  All  motions  or 
protests  should  be  filed  on  or  before 
August  12. 1994.  Protests  will  be 
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considered  by  the  Coounission  in 

detennining  the  aj}{»ropriale  action  to  be 

lakan,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Wetaan,  fr.. 

Acting  Seattary. 

IFR  Doc  94-19592  Piled  8-tO-94;  B:45  ami 

mjJNG  COK  «717-01-«i 


pocket  No.  TM94-4-22-0ei] 

CNQ  Transmissfon  Corp.;  Proposed 
Changes  in  Gas  Tariff 

August  5, 1994. 

Take  notice  that  on  August  2, 1994, 
CNG  Transmission  Corporation  (CNCJ, 
pursuant  to  Section  4  of  the  Natural  Gas 
Ad.  Part  154  of  the  Commissioii's 
Regulations,  and  Section  12.9  of  the 
General  Terms  and  Conditions  of  CNG's 
FERC  Gas  Tariff,  filed  the  following 
revised  tariff  sheets  for  inclusion  in 
Second  Revised  Volume  Na  1  of  its 
FERC  Gas  Tariff: 

Second  Itevised  Sheet  No.  44 

CNG  requests  an  effective  date  for  this 
proposed  tariff  sheet  of  April  30, 1994. 

CNG  states  that  the  purpose  of  this 
filing  is  to  reallocate  certain  take-or-pay 
costs  that  have  been  directed  to  CNG  by 
Tennessee  Gas  Piprfine  Company.  In 
particular,  Second  Revised  Sheet  No.  44 
apportions  $11,279  in  costs  that  CNG 
had  allocated  to  Algonquin  Gas 
Truismissioa  Company  (Algonquin),  to 
Algonquin's  former  F-2  custom«<s.  CNG 
further  states  that  it  does  not  seek  to 
recover  any  additional  upstream  take-or- 
pay  costs  through  this  filing. 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^y  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Conunission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  12, 1994.  Protests  will  be 
considered  by  the  Coounission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filiag  are  on  file  with  the 
Commission  and  are  available  for  public 


inspedien  in  the  PubUc  Reference 

Room. 

Linwaaii  A.  Wataaa,  fr., 

Acting  Secretary. 

[FR  Doc.  94-195«7  Filed  8-10-94;  B:45  am) 

BiLUNG  eooc  anr-vi-M 


[Docket  Nos.  RP94-«6-007and  RP94-^1^ 
003] 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

Augusts.  1994. 

Take  notice  that  on  August  2, 1994, 
CNG  Transmission  Corporation  (CNG), 
filed  for  inclasion  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  1,  the 
foUowirig  tariff  ^eets: 

Sub.  Fiist  Revised  Sheet  No.  31 
2nd  Sub.  Alt.  Thrrd  Revised  Sheet  No.  32 
2nd  Sub.  Alt.  Third  Revised  Sheet  No.  33 
First  Revised  Sheet  No.  37 

The  proposed  effective  date  of  these 
tariff  ^eets  is  hily  1,1994. 

CNG  states  that  these  tariff  sheets 
have  been  revised  to  correct  inadvertent 
errors  On  sheets  filed  by  CNG  on  June 
30, 1994.  CNG  states  that  it  has: 
corrected  the  rate  for  Wheeling  Service 
on  Sheet  No.  31,  to  properly  mirror 
CNG's  IT  rates;  corrected  the  maximum 
volumetric  surcharge  for  capacity 
release  transactions,  stated  on  Sheet 
Nos.  32  and  33,  to  include  the  Section 
18  (Transition  Cost  Adjustment) 
surcharge;  removed  note  6  from  Sheet 
Nos.  32  and  33,  which  had  addressed 
CNG's  proposed  changes  to  gathering 
rates;  and  updated  the  surcharge 
applici)le  to  incremental  services  set 
forth  on  Sheet  No.  37,  to  reflect  the 
proper  differential  from  CNG's  revised 
Part  284  rates. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  2042fi,  in  accordance 
with  Rale  211  of  the  Commissions  Rules 
of  Practice  «id  Procednre,  18  CFR 
385.211.  All  protests  should  be  filed  on 
or  bef(Me  August  12, 1994.  Protests  will 
be  conadered  by  the  Commission  in 
determining  the  appropmate  acticm  to  be 
taken,  hut  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LinwDoi  A.  WatsoB,  Jr.,  ' 

Acting  Secretary. 
IFR  Doc  94-19594  Filed  »-10-94;  A45  am) 

BILLINO  OOOE  C717-01-M 


[Doctat  No.  RPM-348-M0] 

Granile  StMB  Gas  Transraisatofi,  Inc^ 
Petition  for  Limited  Waiwar  of  a  Tariff 
Provision 

August  5,  1994. 

Take  notice  that  on  Ai^gust  3, 1994,  . 
Granite  State  Gas  Trananission.  Lac. 
(Granite  State),  filed  a  petition  with  the 
Commission  for  a  limited  waiver  of 
Section  21.1(a)  of  the  Generd  Terms 
and  Conditions  of  its  FERC  Gas  Tariff,    ' 
Third  Revised  Volume  No.  1,  to  extoKl 
to  December  1, 1994,  the  period  to 
direct  bill  and  flow  throu^  to  its  former 
sales  customers  out-of-period  purchase 
gas  costs  for  which  Granite  State  expects 
to  be  billed  by  upstream  suppliers. 

Granite  State  states  that  it  is  a  non- 
major  downstream  pipeline  and  that  it 
commenced  restructured  operations  on 
November  1, 1993.  It  is  hirther  stated 
that  Section  21.1(a)  of  the  General 
Terms  and  Conditions  of  its  tariff 
provided  for  nine  months  after  the 
termination  of  its  purchase  gas  cost 
adju^ment  procedures  to  recovw  from 
its  former  sales  customers  oat-<rf-period 
purchase  gas  costs.  Granite  State  states 
that  its  purchased  gas  cost  adjustment 
procedures  terminated  with  the 
effectiveness  of  its  restructuriag  tariff  on 
November  1, 1993,  and  (he  nine  month- 
period  for  the  recovery  of  out-of-period 
gas  costs  expired  July  31, 1994. 

According  to  Granite  State,  it 
purchased  substuitial  quantities  of  gas 
for  its  system  supply  in  tlie  months  of 
September  and  October  1993,  which 
were  delivered  by  Tenneaseo  Gas 
Pipeline  Company  (Tennessee)  after 
Tennessee  commenced  restruckiired 
operations  on  September  1, 1993.  It  is 
further  stated  that  Tennessee 
experienced  difficulties  wnth  its 
nomination  and  scheduling  procedures 
during  the  early  months  of  its 
restructured  operations  and  has  recently 
developed  corrective  information  for  its 
cash-out  procedures  for  the  months  of 
September  and  Octtrfwr,  1993.  Granite 
State  indicates  that  it  expects  in  the  near 
future  to  be  directly  billed  by  Tennessee 
for  out-of-period  gas  costs  related  to 
September  and  October,  1993  gas 
purchase  activity. 

Additionally,  Granite  State  states  that 
it  expects  that  Tennessee's  out-of-^eriod 
billings  will  be  passed  through  to  CNG 
Transmission  Corporation  and  National 
Fuel  Gas  Supply  CorporatioD.  and  then 
by  these  two  pipdines  to  Algonquin  Gas 
Transmission  Company  (Algonquin) 
and,  in  turn,  by  Algonquin  to  Granite 
State. 

In  its  petition.  Granite  State  lequests 
an  extension  to  Deoember  1, 1994, 
during  which  it  can  Bam  throagh  to  its 
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former  customers  the  out-pf^period 
billings  for  gas  costs  for  which  it  will  be 
directly  billed  by  Tennessee,  and  the 
indirect  billings  passed  through  by  other 
upstreun  pipelinies. 

Granite  State  states  that  copies  of  its 
Petition  have  been  served  oti  its 
customers,  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.,  and  on  the 
regulatory  coraraissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  refierence  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  fo 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Conunission 
and  are  available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-19589  Filed  8-10-94;  8:4.5  am) 
BILLING  CODE  e7T7-0T-M 


[Docket  No.  RP94-346-000] 

Northwest  PfpellneCorp.;  Petition  for 
Limited  Waiver  of  Tariff 

August  5, 1994. 

Take  notice  that  on  August  2. 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a 
Petition  for  Limited  Waiver  of  Tariff. 
Northwest  seeks  waiver  of  the  Federal 
Energy  Regulation  Commission's  first- 
come,  first-served  pohcv,  as  reflected  in 
Section  1  of  Northwest '.sTI-l  Rate 
Schedule  and  the  Priorif.  Date 
provisions  of  Section  12  of  the  General 
Terms  and  Conditions  in  Thud  Revised 
Volume  No.  1  of  its  FERCCas  Tariff,  in 
order  to  allow  the  receipt  and  delivery 
point  priority  of  service  dates 
previously  held  by  Bridgpgas  U.S.A. 
Inc.,  as  agent  for  Bridge  Oil  Company 
I.  P..  under  an  Interruptibie 
Transportation  Agreemout  lo  be  retained 
by  Bridgegas  U.S.A.  Inc.'s  marketing 
affiliate  and  assignee,  Bridgegas 
Company. 

Any  person  desiring  to  be  heard  or 
jrotest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stieet,  N-E.,  Washington, 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wstson,  )r.. 
Acting  Secretary. 
IFR  Doc.  94-19591  Filed  8-10-94:  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  Na  RP94>-l48-003) 

Pacific  Gas  Transmission  Co.;  Notice 
of  Compliance  Filing 

August  5,  1994. 

Take  notice  that  on  August  1,  1994, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  as  part  of  its  FERCGas 
Tariff,  First  Revised  Volume  No.  1-A 
and  Second  Revised  Voliune  .No.  1, 
certain  revised  tariff  sheets  with  an 
effective  date  of  September  1, 1994. 

PGT  states  that  the  tariff  sheets,  which 
it  separately  moves  to  be  made  effective, 
are  being  filed  in  compliance  with 
Section  154.67(a)  of  the  Commission's 
regulations  and  the  Commission's 
orders  dated  March  31 ,  1994,  in  Docket 
Nos.  RP94-1 49-000,  ei  ai,  and  July  1. 
1994.  in  Dfx:ket  No.  TM94-3-86-obo. 

PGT  states  that  the  revised  tariff 
sheets  reflect  (1)  the  alternative  rate 
sheets  accepted  and  suspended  by  the 
Commission  in  the  March  31,1 994. 
order;  (2)  a  modification  to  provide  for 
a  crediting  mechanism  for  revenues 
from  authorized  overrun  service:  and  (3) 
updates  to  include  the  effective  fuel  and 
line  loss  surcharge  percentage  approved 
by  the  Commission  s  order  of  July  1 , 
1994,  in  Docket  No.  TM94-3-«6^00. 
PGT  states  that  it  reserv  es  the  right  to 
seek  retroactive  adjustments  to 
September  1 .  )  994.  in  the  e^.'ent  the 
primary  tariff  sheets  are  later  accepted. 

Any  person  desiring  'o  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  12, 1994.  Protests  will  be 


considered  by  the  Cammisaioo  in 
determining  the  appcopnate  actioa  to  be 
taken,  but  vriU  not  serve  to  sake 
protestants  parties  to  the  proceeding. 
Co|»es  of  diis  filing  are  on  file  with  the 
Commissirai  and  are  available  for  public 
inspection  in  the  puUic  reference  mom. 
LimMod  A.  WakoD,  Jr.. 
Acting  Secretary. 

IFR  Doc.  94-19593  Filed  3-10-94;  8:45  ami 
Bn.LMG  cooc  cru-oi-M 


[Decliet  No.  PR»4-ie-000I 

Southern  California  Gas  Ca;  NoHce 
Postponing  Technical  Conference 

August  5,  1994. 

Take  notice  that  the  technical 
conference  originally  scheduled  for 
Wednesday.  August  10, 1994,  in  the 
above-captioned  proceeding  has  been 
postponed  until  Thursday,  September  1 , 
1994.  The  conference  will  convene  at 
10:00  a.m.  in  a  room  to  be  designated  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  Fust 
Street.  NE.,  Washington,  DC  20426.  The 
date  of  the  conference  has  been  revised 
to  provide  Southern  California  Gas 
Company  an  opportunity  to  respond  to 
Staffs  data  request. 

All  interested  persons  and  Staff  are 
permitted  to  attend  the  conference. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  94-19595  Filed  8-Tt>-94:  8:45  am) 

BILUNG  COOE  e717-Ot-« 


ENVIRONMEfiTAL  PROTECTION 
AGENCY 

FRL-503O-5I 

Proposed  Settlement  Agreement; 
PACT  SIP  for  the  State  ot  Pennsylvania 

AGENCY!  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  selilemont 
agi^ement:  n^quest  for  public  comment. 

SUMMARY:  In  accordanrt:  with  SerT'on 
1 13(g)  of  the  Clean  Air  .Art  C'.^rf). 
notice  is  hereby  given  of  a  proposed 
settlement  agreement  cnncerriing 
litigation  instituted  against  the 
Environmental  Protection  Agenr> 
CEPA  ■)  by  Df>laware  Vailev  Qtizens 
Council  for  Clean  Air,  Natural 
Resources  Defense  Council.  New  Jersey 
Public  Interest  Research  Group  and 
Pennsylvania  Public  Interest  Groi:p 
(collectively  "Citizen's  Council") 
regarding  a  finding  dated  February  28. 
1994.  by  EPA  imder  section  110(k|  of 
the  Clean  Air  .Act  that  the  PennsyKania 
Department  of  Environmental  Ri>sourcPS 
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("PAI^R")  has  submitted  a  complete 
State  Implementation  Plan  ("SIP") 
governing  the  application  of  reasonably 
available  control  technology  ("RACT") 
for  major  stationary  sources  of  nitrogen 
ondes  ("NOx").  The  proposed 
settlement  agreement  provides,  based  on 
a  separate  settlement  agreement  entered 
into  by  PADER  and  the  Citizen's 
Council  regarding  specified  dates  by 
which  PADER  wrill  develop  and  finalize 
requirements  for  NOx  RACT  for  certain 
sources  in  Pennsylvania  that  are  subject 
to  PADER's  RACT  regulations,  that  EPA 
will  file,  along  with  Citizen's  Council,  a 
joint  motion  to  stay  all  proceedings  in 
the  Petition  for  Review  filed  by  the 
Citizen's  Council  in  the  Court  of 
Appeals  for  the  Third  Circuit.  The 
proposed  settlement  agreement  also 
provides  that,  in  the  event  PADER 
violates  the  terms  of  its  agreement  with 
the  Citizen's  Council,  the  Citizen's 
Council  will  be  entitled  to  file  a  motion 
to  lift  the  stay  of  the  Petition  for  Review, 
as  well  as  to  require  that  EPA  undertake 
and  complete  a  reconsideration  of  its 
February  28. 1994  completeness  finding. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement. 
EPA  or  the  Department  of  Justice  may 
Mrithhold  or  withdraw  consent  to  the 
proposed  settlement  agreement  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act. 

Copies  of  the  settlement  agreement 
are  available  from  Phyllis  Cochran,  Air 
and  Radiation  Division  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401 M  Street.  SW.. 
Washington,  DC  20460,  (202)  260-7606. 
Written  comments  should  be  sent  to 
Michael  A.  Prosper  at  the  above  address 
and  must  be  submitted  on  or  before 
September  12, 1994. 

Dated:  August  2, 1994. 
lean  C  NeboB, 
General  Counsel. 

(FR  Doa  94-19639  Filed  8-10-94i  8:45  am) 
■ILUWO  COCK  MM  60  M 

IFRL-6030-8] 

New  York  Stat*  Prohibition  on  IMarlne 
DischargM  of  VmmI  Sewage;  Notice 
of  Rnal  Datorminatlon 

Sommary 

Today  the  Environmental  Protection 
Agency  (EPA)  is  noticing  its  final 
affirmative  determination  in  response  to 
a  petition  from  New  York  State  to 
determine  whether  adequate  facilities 


for  the  sdfe  and  sanitary  removal  and 
treatment  of  sewage  from  all  vessels  are 
reasonably  available  for  the  coastal 
waters  of  Huntington  Harbor  and  Lloyd 
Harbor,  in  the  Town  of  Huntington, 
Suffolk  County,  New  York.  On 
November  9, 1993.  notice  was  published 
that  the  State  of  New  York  had 
requested  that  the  Regional 
Administrator  of  the  EPA.  Region  II 
make  this  determination  and  that  EPA 
had  made  a  tentative  affirmative 
determination  in  response  to  this 
petitioB  (56  FR  59465).  The  Regional 
Administrator  made  a  final  affirmative 
determination  in  this  matter  on  April 
21, 1994.  This  decision  allows  the  New 
York  State  Dt-partment  of 
Environmental  Conservation  (NYSDEC) 
to  completely  prohibit  vessel  sewage 
discha^es  into  Huntington  and  Lloyd 
Harbors. 

Backgnound 

This  petition  was  filed  on  July  1. 1993 
by  the  New  York  Sftte  Department  of 
Environmental  Conservation  (NYSDEC) 
in  cooperation  with  the  Town  of 
Huntington,  pursuant  to  Section  312(f) 
of  PubKc  Law  92-500,  as  amended  by 
Public  Law  95-217  and  Public  Law 
100-4,  (the  "Clean  Water  Act"). 

Section  312(f)(3)  states: 

After  the  effective  date  of  the  initial 
standards  and  regulations  promulgated  under 
this  section,  if  any  State  determines  that  the 
protection  and  enhancement  of  the  quality  of 
some  or  all  of  the  waters  within  such  State 
require  greater  environmental  protection, 
such  State  may  completely  prohibit  the 
discharge  from  all  vessels  of  any  sewage, 
whether  treated  or  not,  into  such  waters, 
except  that  no  such  prohibition  shall  apply 
until  the  Administrator  determines  that 
adequate  facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from  all 
vessels  are  reasonably  available  for  such 
water  to  which  such  prohibition  would 
apply. 

Based  on  the  information  submitted 
by  the  NYSDEC  and  the  Town  of 
Huntii^on,  EPA  has  made  a  final 
affirmative  determination  regarding  the 
adequacy  of  pump-out  facilities. 

The  Town  of  Huntington  is  located  on 
the  north  shore  of  Long  Island  and 
includes  approximately  64  miles  of  tidal 
shoreline  contiguous  to  Long  Island 
Sound.  Huntington  Harbor  encompasses 
approximately  340  acres  of  tidal  waters 
and  surrounding  wetlands.  Lloyd 
Harbor  consists  of  approximately  800 
acres  that  has  been  designated  as  a 
"Significant  Coastal  Fish  and  Wildlife 
Habitat  Area"  by  New  York  State.  The 
NYSDEC  application  proposed  that 
discharges  would  be  prohibited  in  an 
area  including  Huntington  and  Lloyd 
Harbors  with  the  seaward  boundary 
beginning  at  East  Beach,  extending 


south  to  Huntington  Lighthouse,  and 
then  landward  to  the  Wincoma 
Peninsula. 

Information  submitted  by  the  State  of 
New  Yort  and  the  Town  of  Huntington 
states  that  there  are  seven  existing 
pump-out  facilities  available  to  service 
vessels  which  use  Huntington  and 
Lloyd  Harbors,  and  one  additional 
facility  proposed  for  construction.  Five 
are  located  in  the  southern  portion  of 
Huntington  Harbor  and  are  open  to  the 
general  public.  Of  tliese,  three  facilities 
are  owned  and  operated  by  the  Town  of 
Huntington.  These  three  facilities  are 
open  continuously  &x)m  approximately 
April  15  until  November  15  of  each  year 
and  charge  no  fee  for  pump-out  services. 
The  Town  of  Huntington  has  stated  that 
one  of  the  Town  owned  pump-out 
facilities,  at  a  minimum,  will  remain  in 
operation  through  the  winter  months. 
The  pump-out  facilities  can  service 
vessels  up  to  60  feet  in  length  with  up 
to  an  8  foot  draft.  The  other  two 
facilities  are  privately  owned  and  charge 
a  $10.00  fee  for  pump-out  services. 
These  two  facilities  have  vessel  size 
limitations  of  65  foot  length  and  14  foot 
draft,  and  40  foot  length  and  6  foot  draft. 
Two  additional  facilities  are  located  in 
nearby  Northport  Harbor.  One  is  a 
pump-out  facihty  operated  by  the  Town 
of  Huntington  and  tne  other  is  a 
portable  unit  at  a  privately  owned 
marina  which  is  designed  to  service 
vessels  within  their  slips.  The  Town  of 
Huntington  is  planning  to  construct  and 
operate  a  pimip-out  facility  at  the  Castle 
Cove  Marina,  near  the  mouth  of 
'  Huntington  Harbor  and  closer  to  Lloyd 
Harbor. 

Vessel  waste  generated  bom  the 
pump-out  facilities  in  Huntington 
Harbor  is  transported  to  the  Town 
sewage  treatment  plant,  which  provides 
pretreatment  and  full  secondary 
treatment.  This  plant  operates  imder  a 
State  Pollutant  Discharge  Elimination 
System  (SPDES)  permit  issued  by  the 
NYSDEC, 

EPA's  determination  that  adequate 
pump-out  facilities  exist  for  vessels 
which  use  Huntington  and  Lloyd 
Harbors  allows  the  NYSDEC  to  prohibit 
vessel  sewage  discharges  in  these 
waters.  Questions  in  this  matter  may  be 
directed  to  Mr.  Phil  DeGaetano  of  the 
NYSDEC  at  (518)  457-2286,  Mr.  Glen 
Hulse  of  the  Town  of  Huntington 
Department  of  Environmental  Control  at 
(516)  351-3186  or  Anne  Reynolds,  U.S. 
Environmental  Protection  Agency, 
Region  2,  Water  Permits  and 
Compliance  Branch,  26  Federal  Plaza, 
New  York,  New  York,  10278,  (212)  264- 
7674. 
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Dated:  July  14, 19M. 
JeHUM^Fox, 

Begionai  Atkmnatattn^. 

(FR  Doc  M-1M3«  Filled  »-lO-94;  9:46  am) 


[FRL-a03O-71 


"Trpnnnit  fliiiMiBani  ij  i     _  

Act  Claa»tt  AdniNMnHM  PenaKy  to 
Toppan  WMt»  (ncantfOppofiuNityle 
CoofMiMnt 

AGENCY:  Environmentaf  Protection 
Agency. 

AcnOH:  Notice  of  Proposed 
AdministiatiTe  Penalty  Assessment  and 
Opportunity  to  Comment. 


summary:  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
{JToposed  assessment 

Under  33  U.S.C.  Section  1319(g),  EPA 
is  authoriaed  to  issue  ordu^  assessing 
civil  penahies  for  various  violations  of 
the  Act.  EPA  may  issue  th«se  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  B  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pivsuant  to  33 
U.S.C.  Section  1319(g)(4)(a). 

Class  n  pnxnedings  are  conducted 
under  EPA's  ConsoHdated  Rules  of 
Practice  Govemnig  the  Administrative 
Assessment  of  C3vil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40CFR  Pat  22.  The  procedures  through 
which  the  pubHc  may  submit  written 
comment  on  a  proposed  Class  n  order 
or  participate  in  a  Class  n  proceeding, 
and  the  FVocedures  by  which  a 
Resjjondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Qass  11  order  is  thirty 
days  after  publication  of  this  notice. 
On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Toppan  West,  Inf:„  located 
at  7770  Miramar  Road,  San  Dit?go,  (jtiifornia; 
EPA  Docket  Na  CWA-IX-FY94-25;  filed  on 
July  20, 1994,  with  Mr.  Steven  Armso\', 
Regional  Hearing  Clerk,  U.S.  EPA.  Re^on  9. 
75  Hawthorne  Street,  San  Franrisno. 
c:alifemia  94105,  (4T3)  744-i38§;  proposed 
penalty  of  $95,00ft  for  failure  to  compiv  with 
the  categorical  pretteatiBeot  standards  and 
requirements  for  new  source  metal  finishers 
(40  CFR  433). 

FOR  FURTHER  mFOMMTION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  of  the 
complaint  or  other  docttments  filed  in 
this  proceeding,  ccnnmait  upen  a 


proposed  assessment,  or  otherwise 
participate  in  the  pn>ceediiig  shouid 
contact  the  Regional  Hearing  Cterk 
identified  above.  The  administrative 
record  ftn-  this  proceeding  is  located  in 
the  EPA  Regional  Office  idenUfied 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  AH  information 
submitted  by  the  respondent  is  available 
as  pert  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosttre  of  confidential 
information,  hi  order  to  provide 
opportunity  ibr  public  comment,  EPA 
will  issue  no  final  order  assessing  a 
penahy  in  these  proceedings  prior  to 
thirty  (30)  days  afterthe  date  of 
publication  of  this  notice. 

Dated:  July  20. 1994. 
Alexis  Strauss, 

Acting  Director.  Water  Ma nagfm<^nl  Division. 
[FR  Doc.  94-19637  Piled  »-10-y4;  8:45  am) 
BILUNG  CODE  (SeO-SO^ 


IFIH.-8e29-7J 

CV>^  303(d):  Proposed  Establishment 
of  Phased  Total  Maximum  OaUy  Loads 
(TMOLs)  for  Copper,  Mercury,  Nickel 
and  Lead  in  rnew  York-New  Jersey 

AGENCY:  Environmental  Protection 
Agency,  Region  II. 
ACTION:  Notica 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  is  hereby 
providing  public  notice  on  its  intent  to 
establish  Phased  Total  Maximum  Daily 
Loads  (TMDLs)  for  copper,  meicury, 
lead  and  nit*el  m  New  York-New  Jersey 
Harbor.  The  proposed  TMDLs  are  being 
established  in  cooperation  with  the 
States  of  New  Yoric  and  New  Jersey. 
DATES:  Comments  on  the  proposed 
TMDLs  must  be  submitted  to  EPA  on  or 
before  October  II.  1994. 
ADDRESSES:  Copies  of  the  proposed 
TMDLs  can  be  obtained  by  writing  to 
Ms.  Rosella  T.  O'Connor,  Technical 
Evaluation  Section,  U.S.  Environmental 
Protection  Agency  Region  U,  26  Federal 
Plaza,  New  York,  New  York  10278  or 
falling  (212)  264-5692. 

The  administrative  record  containing 
background  technical  information  on 
the  proposed  TMm^  developed  by  EPA. 
in  conjunction  with  the  States  of  NY 
and  NJ,  is  on  file  and  may  be  in.spected 
at  the  USEPA,  Region  U  office  between 
the  hours  of  9  a.m.  and  4-.30  p.m., 
Monday  through  Friday,  except 
holidays.  Arrangements  to  examine  the 
administrative  record  may  be  made  by 
contacting  Ms.  Rosella  O'Connor.  Public 
information  meetings  to  dist.uss  the 


proposed  TMDLs  will  be  held  on 
September  14, 1994  from  1  p.in.  to  4 
p.m.  at  the  EPA  Regkm  II  office  (Room 
3050, 26  Federal  Plaza,  New  York  City 
and  on  Septembw  21, 1994  firon  1  pjn. 
to  4  p  jn.  at  the  EPA  Ediaoo  Field  Office 
(Building  205  Coafarence  Room)  loeaiad 
at  2890  Woodbridge  Avenus.  Edisaa, 
NJ. 

FOR  FURTHER  IMFOmMTMMCOMKACT:  Ms. 
RoselU  O'Coimac.  teiephane  (212)  264- 
5692. 

SUPPLEMOITARY  INFORMimON: 

I.  Background 

II.  Tentative  Determination 

A.  Description  ofTMDLs 

B.  Water  Quality  Standards 
C  List  of  Proposed  TMDLs 

L  Background 

The  New  York-New  Jersey  Harbor 
(geographically  defined  as  the  Hudson 
River  from  the  Tappan  Zee  Bri^ 
extending  out  to  the  Outer  Harbor  md 
including  the  Harlem  River,  East  River 
to  the  Throgs  Neck  Bric^  Jmnaica  Bay 
Newark  Bay,  Hackensack  River  below' 
the  Oradell  Dam,  Passaic  River  below 
the  Dundee  Dam,  Kill  Van  Kull.  Arthur 
Kill,  and  the  Raritan  River/Bay  below 
the  Fieldville  Dam)  was  listed  by  the 
States  of  New  York  and  New  Jersey 
under  section  304(1)(1)(B)  fthe  short 
list")  of  the  Claen  Water  Act.  Section 
3ft4(l)(l)(B)  of  the  Clean  Weter  Act 
(CWA)  requires  States  to  develop  lists  of 
waters  entirely  or  sufastantislly 
impected  by  point  source  di.xJiaiges  of 
pollutants.  Section  304(1)  also  requires 
States  to  develop  iadivichtel  centrol 
strategies  for  each  point  source.  In  order 
to  establish  imkvidud  control  strategies 
for  point  sources  in  the  Harbor,  the 
States  of  New  York  and  New  Jersey  and 
EPA  joined  in  a  cooperative  effort  to 
collect  ambient  and  source  data, 
develop  a  water  quality  model  to  a.ssess 
relative  loadings  from  ail  sources 
(municipal  and  industrial  discharges, 
storm  water,  combined  sewer  overflows. 
sediment  flux,  atmospheric  deposition 
and  tributaries),  and  develop  Total 
Maximum  Daily  Loads  (TMEH^>.  Tins 
effort  was  conducted  ihrou^  work 
groups  under  tiie  auspices  of  the  New 
York-New  Jersey  Haihor  Estuary 
Program. 

Due  to  the  interstate  nature  of  the 
New  York -New  Jersey  Harbor  and  the 
desirability  of  consistency  and  equity 
among  dischargers,  the  State  of  New 
Jersey  requested  that  EPA  promulgate 
TMDLs  for  the  New  York-New  Jersey 
Harbor.  EPA  will,  therefore,  establish 
TMDLs  as  a  federal  action.  Except  for 
the  Kill  Van  Kull  and  Arthur  Kill.  New 
York  State  has  already  implemented  the 
ne<;essar\-  water  quality-based  efTIuent 
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limits  for  waterbodies  within  the  Harbor 
by  issuing  individual  control  strategies 
in  the  forai  of  modified  permits.  EPA  is 
establishing  TMDLs  for  the  remaining 
waterbodies  for  which  New  York  State 
has  not  established  TMDLs  as  well  as 
Harbor  waterbodies  in  the  State  of  New 
Jersey.  The  EPA  promulgation  will 
result  in  the  inccnrporation  of  TMDLs 
into  State  Water  C^iality  Management 
Plans,  hi  the  State  of  New  Jersey,  this 
promulgation  will  amend  the  Northeast, 
the  Lower  Raritan/  Middlesex  County 
and  the  Monmouth  County  Water 
Quality  Management  Plans.  In  New 
York  Stnte,  this  promulgation  will 
amend  the  New  York  State  Water 
Quality  Management  Plan. 


U.  Tentative  Deteimination 

A.  Description  of  TMDLs 

The  EPA  is  hereby  issuing  public 
notice  of  its  intent  to  establish  Phased 
TMDLs  for  copper,  mercury,  nickel  and 
lead  in  New  York-New  Jersey  Harbor. 
Based  on  ambient  monitoring  and/or 
water  (piality  modeling  efforts  in  New 
York-New  Jersey  Harbor,  certain 
waterbodies  within  the  Harbor  exceed 
or  are  projected  to  exceed  applicable 
water  quality  standards.  In  such  cases, 
the  Clean  Water  Act  requires  that  the 
States  oalculate  the  maximum  amount 
of  the  pollutant  that  the  waterbody  can 
assimilate  and  still  meet  ambient  water 
quality  standards.  This  amount,  called 


the  total  maximum  daily  load,  is  then 
used  to  allocate  loads  among  sources  of 
pollutants.  Loads  allocated  to  point 
sources  (e.g.,  municipal  dischargers)  are 
termed  Waste  Load  Allocations  (WLAs). 
Loads  allocated  to  nonpoint  sources 
(e.g.,  atmospheric  inputs)  are  termed 
Load  Allocations  (LAs). 

Waterbodies  within  the  Harbor  which 
are  known  or  projected  to  exceed 
applicable  water  quality  standards  and 
have  been  determined  to  require  TMDLs 
are  denoted  by  an  "X"  in  Table  1. 
Certain  waterbodies  in  the  Harbor  do 
not  require  TMDLs  for  all  the  metals  of 
concern:  For  these  waterbodies,  no 
further  action  is  being  proposed. 


Table  1  .—Waterbodies  Needing  TMDLs 


Watertxxly 


Hudson  RivBr „ 

Inner  Hartjor 

Outer  Haitxx 

Arthur  KaVKM  Van  Ku« 

East  RTHartem  R 

Jamaica  Bay 

Raritan  River/Bay 

Hackertsack  RTPassaic  RTNewark  Bay 


Copper 


X 
X 


Mercury 


X 
X 
X 
X 
X 
X 
X 
X 


Nickel 


X 
X 


Lead 


X 
X 


The  proposed  TMDLs  for  copper, 
mercury,  nickel  and  lead  use  a  phased 
TMDL  approach.  For  copper,  nickel, 
and  lead,  the  waterbodies  listed  in  Table 
1  exceed  applicable  water  quality 
standards  based  on  concentrations 
projected  to  occiu  by  the  water  quality 
model  employed  for  this  TMDL  effort. 
Due  to  the  limited  ambient  and  loading 
data,  the  state  of  the  model  calibration 
is  uncertain  for  the  Raritan  River/Bay, 
the  Hackensack  and  Passaic  Rivers,  and 
Newark  Bay.  Based  on  the  available 
ambient  data,  it  has  been  determined 
that  existing  loads  are  adequate  to  meet 
applicable  water  quality  standards.  The 
Phase  I  TMDLs  for  these  waters  will  be 
based  on  limiting  municipal  and 
industrial  point  source  dischargers  to 
existing  loads.  Additional  data 
collection  and  modeling  for  the 
Hackensack  River,  Passaic  River, 
Newark  Bay,  Kill  Van  Kull,  Arthur  Kill, 
and  Raritan  River/Bay  will  be  required. 
Once  sufficient  data  have  been  collected 
and  the  water  quality  model  has  been 
adequately  caUbrated,  Phase  II  TMDLs 
will  be  developed,  adopted  and 
implemented,  as  necessary,  by  the 
States  of  New  York  and  New  Jersey  with 
assistance  from  EPA.  However,  if 
significant  interstate  issues  arise  and  the 
Commissioners  of  the  New  York  State 
Department  of  Environmental 
Conservation  and  the  New  Jersey 
Department  of  Environmental  Protection 


jointly  request  an  EPA  promulgation, 
EPA  will  promulgate  Phase  II  TMDLs 
for  the  interstate  waters  of  New  York- 
New  Jersey  Harbor. 

As  indicated  in  Table  1,  both  ambient 
and  model  projected  exceedances  of 
mercury  standards  occur  throughout  the 
Harbor.  Water  quality  modeUng  for 
mercury  indicated  that  a  significant 
portion  of  the  total  mercury  load  was 
not  identified  by  the  monitoring 
conducted  to  support  the  TMDL  effort. 
This  load,  attributed  to  atmospheric 
deposition,  drives  exceedances  of  water 
quality  standards.  The  proposed  Phase  I 
TMDLs  for  mercury  are  based  on 
freezing  existing  point  source  loads  and 
reducing  atmospheric  deposition 
loading  by  a  portion  of  the  anticipated 
levels  of  reduction  resulting  from  the 
implementation  of  the  Clean  Air  Act. 
Additional  monitoring  and  water 
quality  modeling  will  be  conducted  to: 
reassess  the  previously  identified 
sources:  quantify  loads  from 
atmospheric  deposition  and  sediment 
flux;  recalibrate  the  mercury  water 
quality  model;  and  to  calculate  Phase  II 
TMDLs. 

Additional  information  regarding  the 
technical  development  of  TMDLs  for  the 
Harbor  may  be  found  in  EPA's 
document  entitled  "Total  Maximum 
Daily  Loads  (TMDLs)  for  Copper, 
Mercury,  Nickel  and  Lead  in  NY-NJ 
Harbor." 


B.  Water  Quality  Standards 

States  bordering  interstate  waters  are 
required  to  assure  compliance  with  the 
adjoining  States'  water  quality 
standards,  as  well  as  their  own.  For  all 
waters  of  NY-NJ  Harbor,  the  States 
agreed  to  develop  and  implement  Phase 
I  TMDLs  based  on  a  uniform  set  of  water 
quality  criteria.  The  criteria,  for  mercury 
(0.025  \igfL),  nickel  (7.1  jig/L)  and  lead 
(8.5  ^g/L)  are  based  on  the  marine 
chronic  aquatic  life  criterion  expressed 
as  the  total  recoverable  form  of  the 
metal  and  represent  the  most  stringent 
of  the  applicable  NJ  or  NY  standards. 
The  copper  criterion  used  to  develop    - 
TMDLs  is  5.6  fig/L  (expressed  as 
dissolved  metal).  This  value  is  the  most 
stringent  of  the  two  proposed  site- 
specific  copper  criteria  developed  (7.9 
lacutej  and  5.6  (chronic)  pg/L  dissolved) 
for  the  Harbor  waters  (for  additional 
information  regarding  the  development 
of  the  site-specific  copper  criteria,  refer 
to  EPA's  docimient  entitled 
"Development  of  a  Site-Specific  Copper 
Criterion  for  the  NY/NJ  Harbor  Complex 
Using  the  Indicator  Species 
Procedure").  The  site-specific  copper 
criteria  will  be  proposed  for  adoption 
into  NY  and  NJ  State  Watw  Quality 
Standards  Regulations  by  separate  State 
rulemaking  actions.  Phase  I TMDL- 
based  permit  modifications  will  not  be 
implemented  for  copper  until  such  time 
as  the  proposed  site-specific  copper 
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criteria  are  adopted  by  the  States  and 
approved  by  EPA.  The  above  criteria 
will  be  applied  on  a  Harbor-wide  basis. 

C.  Listing  of  Proposed  Phase  I  TMDLs 

Based  on  applicable  water  quality  £ 
standards  and  an  assessment  of  loadings 
to  the  Harbor,  Phase  I  TMDLs  were 
calculated  and  allocated  among 
municipal  dischargers,  industrial 
dischargers,  combined  sewer  overflows, 
storm  water,  atmospheric,  and 
tributaries. 

For  copper,  nickel,  and  lead,  the 
Phase  I  TMDLs/WLAs/LAs  are  based  on 
existing  loads  from:  industrial/ 
municipal  dischargers  identified  as 
contributing  significant  loads  of  the 
above  substances;  combined  sewer 


overflows;  storm  water  dischargers; 
atmospheric  deposition;  and  tributary 
sources. 

For  mercury,  Phase  I  TMDLs/WLAs/ 
LAs  are  based  on  existing  loads  for  all 
point  sources  and  a  projected  reduction 
in  atmospheric  loads  due  to 
implementation  of  the  Clean  Air  Act. 

Phase  I  TMDLsAVLAs/LAs  are  shown 
in  Table  2.  The  TMDLs/WLAs/  LAs 
listed  in  tlUe  Tables  below  are  not 
enforceable  permit  limits.  The 
enforceable  permit  Umits  for  municipal 
and  industrial  dischargers  will  be 
developed  by  the  Stales  based  on  the 
WLAs  listed  below.  The  Phase  I  effluent 
limits  for  municipal  and  industrial 
dischargers  will  be  based  on  existing 
effluent  quality  and  will  be  developed 


in  accordance  with  "EPA  Region  Us 
Guidance  for  Calculating  Permit 
Effluent  Limitations  Based  on  Existing 
Effluent  QuaUty."  A  copy  of  this 
document  may  be  obtained  by 
contacting  the  above  mentioned  person. 
The  tables  below  identify  the  Phase  I 
TMDLs/WLAs/LAs  for  copper,  mercun,'. 
nickel,  and  lead  in  the  Haihor. 
Additional  information  regarding  the 
calculation  of  the  TMDLs/WLAs/LAs 
and  a  listing  of  the  individual  WLA  for 
each  municipal  and  industrial 
discharger  may  be  found  in  EPA's 
document  entitled  "Total  Maximum 
Daily  Loads  (TMDLs)  for  Copper, 
Merciuy.  Nickel  and  Lead  in  NY-N} 
Harbor." 


Table  2— TMDLs/WLAs/LAs  fofi  New  York-New  Jersey  Harbor 

[Loading  Zone  (loads  in  lbs/day  total  recoverabte  metal)] 


WLA/U 


TMDL:  COPPER 

MUN./IND 

cso 

STORM  WATER  

BOUNDARY 

ATMOSPHERIC 'Z'""Z 

TMDL 

TMDL:  NICKEL 

MUN./IND 

CSO 

STORM  WATER  . 

BOUNDARY  „ 

ATMOSPHERIC "ZZZZl 

TMDL 

TMDL:  LEAD 
MUN7IN0 

CSO „...  

STORM  WATER  

BOUNDARY  

ATMOSPHERIC S^Z. 

TMDL  „„ 


HACK/PAS/ 
NEWARK 


11.16 

17.30 

53.30 

2.73 

7.40 


91.89 

18.84 
1.70 

16.90 
2.07 
4.08 


43.59 

29.17 
10.99 
23.19 
1.69 
12.14 


KILLS 


31.21 
17.10 
35.10 
0.00 
46.40 


RARITAN  R.BAY 


34.85 
1.40 

42.70 
3.90 

67.60 


129.81 

20.06 
1.68 

11.13 
0.00 

25.61 


77.18 


58.48 

31.88 
10.86 
15.27 
0.00 
76.10 


134.K) 


150.45 

19.93 
0.14 

13.54 
1.49 

37.32 


72.42 


7.61 

0.89 

18.57 

0.56 

112.14 


Loading  zones 


TMDL:  MERCURY 

Hudson  River 

Inner  Hartm  

Outer  HaftxK „ 

Kills  

East  &  Harfem  R 

Jamaica  Bay  ..„ 

Raritan  Bay „ 

Hack/Pas/  Newark  B 


139.67 


Mun./lnd. 


0.185 
0.183 
0.000 
0.328 
1.005 
0.274 
0.442 
0.215 


CSOs' 


0.057 
0.034 
0.026 
0.066 
0.216 
0.106 
0.005 
0.060 


'  Load  includes  a  projected  10%  reduction. 

^  Load  includes  a  preyed  30%  reduction. 

3  Load  irwiudes  a  projected  60%  reduction. 

Notes:  HacWPas/Newark  .  Hackensack  River.  Passaic  River  and  Newark  Bay 

Mun7lnd.  *  Municipal  and  Industrial  dischargers 


Storm 
water  2 


0.481 
0.007 
0.010 
0.516 
1.260 
0.119 
0.628 
0.784 


BourxJary^ 


0.138 
0 
0 
0 
0 
0 
0.003 
0.002 


Atmos- 
phenc^ 


0.245 
0.054 
1.139 
0.225 
0.679 
0.093 
0.328 
0.036 


TMDLs 


1  106 
0.278 
1.175 
1.135 
3.16 
0.592 
1.406 
1.097 
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Region  2  is  soliciting  public  comment 
on  the  proposed  establishment  of 
TMDLs  in  New  York-New  Jersey  Harbor 
for  cop{>er,  mercury,  nickel  and  lead. 

Dated:  July  26. 1994. 
wmam  J.  MMzjTMki, 
Deputy  Regional  Administrator. 
IFR  Doc.  94-19644  Piled  8-10-94;  8:45  ami 
BILLIN0C00C( 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act 

Property  Availability:  Approximately 
60  acres  at  Qiestnut  and  Mendon 
Streets,  Upton,  Massachusetts 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 


r:  Notice  is  hereby  given  that  a 
property  described  as  approximately  60 
acres  at  Chestnut  and  Mendon  Streets. 
in  the  Town  of  Upton,  Massachusetts,  is 
afiiacted  by  sectitm  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990. 
DATES:  Written  notice  of  serious  interest 
to  purchase  the  property  must  be 
received  on  or  before  November  9. 1994. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  may  be  obtained  by  contacting 
Penny  Pyle,  ORE  Specialist,  at  the 
Federal  Deposit  Insurance  Corporation. 
Westborough  ConsoUdated  Office,  One 
Research  CMve,  Westborough,  MA 
01S81.  Telephone  (SOB)  389-5639; 
Facsimile  (508)  389-5159. 
SUPPLEMENTARY  INR3RMATI0N:  The 
property  contains  approximately  60 
acres  of  land  located  about  one  mile 
southeast  of  the  center  of  the  Town  of 
Upton,  Massachusetts,  and  southeast  of 
the  intersection  of  Chestnut  and 
Mendon  Streets.  The  property  has 
approximately  173  fieet  of  frontage  on 
chestnut  Street,  is  undeveloped  and 
irregular  in  shape,  is  wooded,  and 
contains  wetland  areas,  rock  ledge  and 
outcropping,  and  a  small  (>ond.  The 


eastera  boundary  of  the  property  abuts 
the  Upton  Street  For^t,  which  is  owned 
by  the  Commonwealth  of 
Massachusetts,  and  the  western 
boundary  abuts  approximately  8  single 
family  residential  lots.  The  property  is 
identified  on  the  tax  records  of  the 
Town  of  Upton  as  two  parcels  known  as 
Map  2Q,  Lots  78  and  78.2 

Those  entities  eligible  to  sutenit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  federal 
government; 

2.  Agencies  or  entities  of  state  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(s)). 

Form  ef  Notice 

Notices  of  serious  interest  should  be 
addressed  to  the  attention  of  Penny  Pyle 
at  the  address  provided  above,  and 
should  be  in  the  following  forms 

Notice  of  Serious  Interest  re: 
Approximately  60  acres  of  land  located 
at  Chestnut  and  Mendon  Streets,  in  the 
Town  of  Upton,  Massachusetts. 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  set  forth  in  Public 
Law  101-591,  section  10(b)(2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  Hnancing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation  purposes. 

Dated:  August  5, 1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox, 

Acting  Deputy  Executive  Secretary. 
(FR  Doc.  94-19653  Filed  8-10-94;  8:45  am] 

BtLUNG  OOOE  fTli-OI-M 


FEDERAL  HOUSING  FINANCE  BOARD 

[No.  94-N03] 

Prices  for  Federal  Home  Loan  Bank 
Services 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Notice  of  Prices  for  Federal 
Home  Loan  Bank  Services. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Board)  is  publishing  the  prices 
charged  by  the  Federal  Home  Loan 
Banks  (Banks)  for  processing  and 
settlement  of  items  (negotiable  order  of 
withdrawal  or  NOW),  and  demand 
deposit  accounting  (DDA)  and  other 
services  offered  to  member  and  crther 
eligible  institutions. 

EFFECTIVE  DATE:  Augu^ll,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
B.  Townsend.  Deputy  Director, 
Examinations  and  Regulatory  Oversight 
Division,  (202)  408-2540;  or  Edwin  J. 
Avila.  Financial  Analyst.  (202)  408- 
2871;  Federal  Housing  Finance  Board, 
1777  F  Street,  N.W.,  Washington,  D.C 
20006. 

SUPPLEMENTARY  INFORMATION:  Section 
11(e)  of  the  Federal  Home  Loan  Bank 
Act  (Bank  Act)  (12  U.S.C.  143He)) 
authorizes  the  Banks  (1)  to  accept 
demand  deposits  from  member 
in^itutions,  (2)  to  be  drawees  of 
payment  instruments,  (3)  to  engage  in 
collection  and  settlement  of  payment 
instruments  drawn  on  or  issued  by 
members  and  other  eligible  institutions, 
and  (4)  to  engage  in  such  incidental 
activities  as  are  necessary  to  the  exercise 
of  such  authority.  Section  11(e)(2)(B)  of 
the  Bank  Act  (12  U.S.C.  1431(e)(2)(B)) 
requires  the  Banks  to  make  charges  for 
services  authorized  in  that  section, 
which  charges  are  to  he  determined  and 
regulated  by  the  Board. 

Section  943.6(c)  of  the  Board's 
regulations  provides  for  the  publication 
in  the  Federal  Register  of  all  prices  for 
Bank  services.  The  following  is  a 
schedule  of  prices  for  such  services 
charged  by  each  Bank: 


District  1.— Federal  Home  Loan  Bank  of  Boston  (1964  NOW/DDA  Services) 

(Services  not  provided) 
District  2.— Federal  Hoaie  Loan  Bank  of  New  York  (1994  NOW/DOA  Services) 

(Services  not  provided) 

District  3.— Fer*  ral  Hoaie  Loan  Bank  of  Pittsburgh  (1994  NOW/DDA  Sorvioao) 

Deposit  Processing  Senice  (DPS) 
DPS  Deposit  Tickets    S0.S300  per  deposit  i 

Printing  of  Deposit  Tickets    Pass-through  ,1 

Deposit  hems  Processed  for  volumes  of: 
1-25,000... ; 


Pricing  varies— tiered  by 
monthly  volume 
0.0345  per  item  (transit) 
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25,001-58.500 -' 

58.501-91,500 „ 0.0339  per  item  (trans)!) 

91,501-125.00 0.0334  per  item  (trausU) 

125.001-158.500 '  " 0.0328  per  item  (transit) 

158,501-191.500 0.0323  per  item  (transit) 

191,501-over "" 0.0317  per  item  (transit) 

p.         ..  ,.         ^        '"' 0.0312  per  item  (transit) 

Deposit  Items  Encoded  (West)  for  volumes  of-  o.  •■  . 

Pricing  vanes— tieivd  by 

1-25,000 monthly  volump 

25,001-58,500 S0.0292  per  item 

58,501-91,500 0.0287  per  item 

91,501-125,000 0.0282  per  item 

125,001-158,500 0.0277  per  item 

158,501-191,500 Z^^"Z 0.0272  per  item 

191.501-over " 0.0267  per  item 

_,        "'"' " ,"■■ 0.0262  per  item 

Deposit  Items  Encoded  (East)  for  volumes  of  o_:               . 

Pncmg  varies— tierpd  by 

1-25.000 monthly  volume 

25,001-58,500 - ' S0.0313  per  item 

58.501-91,500 • 0.0308  per  item 

91,501-125,000  .„ 0.0303  per  item 

125,001-158,500 0.0298  per  item 

158,501-191,500 " 6.0293  per  item 

191,501-over ; '^^^^ 0.0288  per  item 

Deposit  Items  Returned .7.!!!!!!!.!"!!!"!!. 0.0283  per  item 

Deposit  Items  Photocopied  ."'"ZZZZZ. 1  7500  per  item 

DPS  Photocopies-Subpoena  „ 3.5000  per  photoconv 

'  .                                                                            18.0000  per  hour  oi  proc- 
essing time,  plus  0.2000 

Deposit  Items  Rejected  per  photocopy 

0.2300    per   rejected    item 

(applicable     to     pre-en- 

DPS  Transportation  (West)  coded  deposits  on !v) 

DPS  Transportation  (East) ■■.ZZZ'ZZZ'''''''Z           8.0000  per  pickup 

Return  Check  Courier  .Service  J......... 8.2500  per  pickup 

115.5000  per  month 

..  .,  „  Depository  Account  Sen  ices 

Mail  Deposits 

"On-Us"  Returns  Deposited:  S5.0000  per  deposit 

Qualified  Returns 

Raw  Returns  !.!!!!!!..!!!!!!!! 0.4300  per  item 

Bond  Coupon  Collection  !."!!""."!!!!!".!!!!" 1-5000  per  item 

.  Bond  Coupon  Returns 5.5000  per  envelope 

Bond  Collection:  12.0000  per  coupon 

Bearer 

Registered  ."!!."!1...I!!!!!!1"!  ! 23.0000  per  bond 

Deposit  Transfer  Vouchers  ''Z"""'Z. 29.0000  per  bond 

Request  for  Fax  /  Photocopy  .!!!!."!!.'!.!!1.". 5.0000  per  item 

Foreign  Item  Collection  3.0000  per  document 

Pass-through 

Electronic  Funds  Transfers 

incoming  Wire  Transfers 

Outgoing  Wire  Transfers ..!.."!!..!!." S6.0000  per  transfer 

Foreign  Wire  Surcharge  9.0000  per  transfer 

Expected  Wires  Not  Received  30.0000  per  transfer* 

ACH  Transaction  Settlement  (CR) Penalty  Assessed" 

ACH  Transaction  Settlement  (DR)  • 0.2500  per  transaction 

ACH  Origination 0.2500  per  transaction 

ACH  Retums/NOC's— Facsimile  ....!!"!!!!."!.. ' To  Be  Announced 

ACH  Retums/NOC's— Telephone  ....         17500  per  transaction 

ACH/FRB  Priced  Service  Charges     2.7500  per  transaction 

"Note:  Standard  penalty-  is  equivalent  to  the  amount  of  the  wire(s)  times  the  daily  lOD  rate  .iivided  l,v  isn  if  ,h       ■ 
causes  the  Bank  to  suffer  any  penalty,  deficiency,  or  monetary  loss,  any  ani  allthited  cosTs  will  at^^^  '^'  "'"  "°'  "'""'"^ 

^„„  Federal  Resene  SettJemeni 

FRB  Statement  Transaction  (CR) 

FRB  Statement  Transaction  (DR) S0.5300  per  transartinn 

Reserve  Requirement  Pass-Thru l"..'.l"."!"!."." 0.5300  per  transaction 

Correspondent  Transaction  (DR)  15.0000  per  month  (d(  iivp) 

Direct  Send  Settlement  0.5300  per  transaction 

FRB  Inclearing  Settlement  132.0000  per  month 

; 132.0000  per  month 

Demand  Deposit  Services 
Clearing  Items  Processed  .. .. 

S0.13tK)|jer  item 
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Clearing  Itsma  Hne  Sorted  (for  return  with  Bank  statements) 0.0630  per  item 

Recoodlameat  Cc^ies— Mutual  — 00790  per  copy 

Recoocilement  Cq>ie»-*togTape "Z'Z'S  o!o480  per  copy 

RecoDcUament  Copies— Voided  ^ „ 0.0320  per  copy 

aieckPhfl«ocopte»-Mta.. 3.5000  per  photocopy 

Qedc  Photocopiea-Tel^hone  /  Fax „ 4.2500  per  photocopy 

Check  Photoco^M— Subpoena 0.5000  per  photocopy 

^p  Paynwnt  Orders  „ 15.7500  per  item 

FRB  Return  henu 0.4300  per  item 

FRB  Return  HanwOvw  $2.500 6.0000  per  item 

Collections  ft  Focgvies  ^ 15.0000  per  item 

bnpnntiin  of  Stwdard  Checks  ; 0.0950  per  item 

I4aa-Standa(d  imprinting , Pass-throu^ 

Micr^±e  Gopias 5.0000  per  copy 

Cut-Off  Stateraaots 10.0000  per  statement 

Paper  Advice  of  Transactions  (DTS) l.OOoo  per  statement  - 

Proof  Of  Deposit  (POD)  Senice  '         '  ' 

Proyidesloroutsourcingof  all- over-the-counter  MICR  document  processing.  -        " 

Pricing  is  customer«pecific.  based  upon  individual  service  requiremenTs;  please  call  .your  Marketing  representative  at  (800)  28ft- 
3400  for  further  information. 


Coin  fr  Ctiirency  Senice:  Western  Senice  Area 

Currency  Orders  $0.3500  per  $1,000* 

Com  Orders , 2.0000  per  box 

Currency  Deposits  „ 1.1500  per  $1,000* 

Coin  Deposit  .„. ...    ^ 1.8000  per  standard  bag 

Com  Deposits  (Non-Slandard) , 2.5000  per  non-standiwd 

Coin  Deposits  (Unsorted) ! g.Oooo  per  mixed  bae 

Food  Stamp  Deposits  _ 1.8000  per  $1,000« 

Com  Shipment  Surchaigo 0.2500  per  excess  bag" 

CftC  Transportation  (Zone  Wl) 14.9500^r  stop 

CftC  Transportation  (Zone  W2) „ 26.0000  per  stop 

CAC  Transportation  (Zone  W3)  35.0000  per  stop 

C&C  Transportation  (Zone  VV4) , Negotiable*-** 

Coin  Br  Ciiirency  Senice:  Eastern  Service  Area 

Curren^f  Orders :. $0.2500  per  $1,000* 

Com  Orders 2.6000  per  box 

Currency  Deposits ,.., 1.1500  per  $1,000* 

Com  Deposits ...    „ I.8000  pef  standard  bag 

Com  Deposits  (Non-Standard) „ 2.5000  per  non-standard 

bag 

" ■  (Unsorted)     8.0000     por 

mixed  bag 

_.„..-„, 1.8000  per  $1,000* 

Com  Shipment  Surcharge i 0.2500  per  excess  bag*  •    ' 

CftC  Transportation  (Zone  El)  i , „ 23.2500  per  stop 

C&C  Transportation  (Zone  E2) 32.5000  per  stem 

CftC  Transportation  (Zone  E3) 50.0000  per  stop 

CStC  Transportation  (Zone  E4)  Negotiable*** 

•  Note-  Charges  will  be  applied  to  each  $1 .000  ordered  or  deposited,  and  to  any  portion  of  a  shipment  not  divisible  by  that  standard  unit. 
•*Note:  A  surcharge  will  apply  to  each  container  (box/bag)  of  coin  in  an  order/delivery  after  the  first  20  containers. 
••Nfite:  Reserved  for  remote  locations:  delivery  charges  will  be  negotiated  with  the  courier  ser\icp  on  an  individual  basis. 

Check  Processing  (Inciearing) 

Checks  I'rocessed  br  volumes  of:  Pricing  varies— tiered  by 

monthly  volume 

l-J5.(X)0 „ $0.0406  per  item 

25.001-58.500 0.0381  per  item 

58.501-91.500 0.0356  ^r  item 

91501-125.000 0.0331  Jer  item 

125.001-158.500 0.0306  Jer  item 

158.501-191.500 0.0281  Jer  item 

191.501-350.000 „ 0.0256  per  item 

350.001-500.000 0.0231  per  item 

500.001-over  ...„ ^  *^ 


Coin  Deposits 

Food  Stamp  Deposits 


Full  Backrocm  Ser\'ice  (Item  Processing  Charges) 
.\on-Truncated  Checks  for  volumes  of; 


0.0206  per  item 

Pricing  varies — tiered  by 

monthly  volume 
$0.0531  per  item 


1-25.000 ; 

!2'™"^**^ ^ "••  0.0516  per  item 

58.501-91.500. , 0.0501  Jer  item 

91.501-125.000 0.0486  Jer  item 

i:i5J)01-158.500. ^ 0.0471  ^er  item 
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158.501-191,500 ^  " 

191,501-350,000 .".""!" ■" • 0.0456  per  item 

-350,001-500,000  .^ 0.0441  per  item 

SOO.OOl-oyer 0.0416  per  item 

"' ■ 0.0391  per  item 

Truncated  Checks  for  volumes  of:  d.^  ■           .         .       . . 

Pncmg  vanes — tiered  bv 

1-25,000 monthly  volume 

25,001-58,500 „ ! - S0.0427  per  item 

58,501-91,500 .1."!!!!!"    0.0412  per  item 

91,501-125,000 ...., " ■ 0.0397  per  item 

125,001-158,500 !!!""!!!!! ' 0.0382  per  item 

158,501-191.500 0.0367  per  item 

191.501-350,000 ; 1.'."' " 0.0352  per  item 

350.001-500,000 ' ' ■• 0.0337  per  item 

500,001-over 0.0312  per  item 

■ 0.0287  per  item 

Modified  Backroom  Service  (Item  Processing  Charges) 

'                  .    "          ■   -  '     Non-Truncated  Checks  for  volumes  of:                                                     '  u,-  ■           •        .•      j  ^ 

Pricing  vanes — tiered  bv 

1-25.000 _                                 .        -  monthly  volume 

25,001-58,^00 Z', S0.0428  per  item 

58,501-91,500  '.ZZZ ■ 0.0413  per  item 

91,501-125,000 ' '" 0.0398  per  item 

125,001-158,500 0^0383  per  item 

158.501-191,500  '. [ ' 0.0368  per  item 

191,501-350,000 "■■  ■ 0.0353  per  item 

350,001-500,000 0.0338  per  item 

500.001-over 0  0313  per  item 

0.0288  per  item 

Tnincated  Checks  for  volumes  of:  n                           .       ,  , 

Pncmg  vanes— tiered  bv 

1-25.000 monthly  volume 

25,001-58.500 !'... S0.0323  per  item 

58. .501-91. 500 !.!!!!!!!!". ■* 0.0308  per  item 

91,501-125,000 "  "' 0.0293  per  item 

125,001-158,500 : 'Z""/. " 0.0278  per  item 

-158.501-191.500 ...., 0.0263  per  item 

191.501-350,000 ; ."..Z.l.!! 0.0248  per  item 

350,001-500,000  ....:..... 0.0233  per  item 

500.001-mer ?..  .  .          ' • 0.0208  per  item 

■ 0.0183  per  item 

Checic  Processing  (Associated  Service.?; 

Over.-The-Cbunter  Hems , 

Mid-Cvcle  Statement  (Purged) •  S0.1700  p*>r  item 

■"■■■ 0.5000    per    item     {Win 

Mid-Cycle  Stmt.  (Non-Purgod) S2.50) 

Special  Cycle  Sorting  2.5000  per  statement 

Selective  Statement  Stuffing !!."!!!.!"""!!!!!.! " 0.0200  per  item 

Additional  Statement  In.serts  0.0650  per  statement 

0.0500  per  statement  {ap- 

'  plicable    to    statements 

containing    morp.     than 

Check  (NOW)  Statement  Processing:                                         '  ^*'"  '"serts) 
Statements  using  Small  Envelopes  . . 

Statements  using  Custom  Envelopes                 0.0550  per  envelope 

Statements  using  Large  Envelopes                                0.0900  per  envelope 

Daily  Report  Postage  0.5200  per  envelope 

Statement  Postage Pass-through 

St.indard  Return  Calls  ".] ' " Pass-through 

Automated  Return  Calls 10500  per  item 

n-lLBLink  Retiim  Calls  '  0.2500  per  item 

Late  Return  Calls  0.8900  per  item 

FRB  Return  Items 2.1000  per  item 

FRB  Return  Items  Over  S2,500 0.4300  per  item 

Check  Photocopies— Mail  " 6.0000  per  item 

Check  Photocopies— Telep.hone/Fax 3.5000  per  photocopy 

Check  Photocopies— Subpoena  ..                      4.2500  per  photocopy 

Check  Retrieval 0.5000  per  photocopy 

MlCR.Sort  Option  (Fixed  Fee)  '  ^°^  P^""  '*^'" 

MICRSort  Option  (per  item)  25.0000  per  month 

Check  Reconcilement  Service  ,P  °^i*  f*""  '^^"^ 

Collections  &  Forgeries  . .                                '^^  Separate  Section) 

MCPJ  Microfiche  Service                                15.0000  per  item 

0.0010    pr-    item    (Min 

Microfiche  Copies  Si  5.00.  M.      $50  00) 

Microfilm  Processing  5.0000  per  copy 

Microfilm  Duplication    .                           5.0000  per  roll 

■ 10.5000  per  item 
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Transportation  „ Pass-through 

Statement  Savings  Processing 

Statements  using  Small  Envelopes  „ S0.0850  per  envelope 

Statements  using  Custom  Envelopes  „ 0  1200  per  item 

Statements  using  Large  Envelopes  '."'"Z^Z^Z^ZZZZZ'Z      oisSOO  per  item 

I  Check  Reconcilement  Service 

Reconcilement  Items  Processed  *, §0  2250  per  item 

Stop  I^yment  Orders  \IZIZZZIZZZ.      10.0000  per  item 

Microfiche  Copies  „ 3.0000  per  copy 

Account  Reconcilement _ 15.0000  per  account 

•Note:  Individual  service  charges  are  detailed  in  a  monthly  statement  provided  specifically  for  this  scnice.  The  net  of  these  charges  is 
posted  to  Check  Processing  and  appears  as  a  single  line  item  on  the  monthly  billing  statement. 

Account  Maintenance 
Demand  Deposit  Accounts S21.0000  per  month,  per 

»..-.,,■  account 

Audit  Confirmation lO.OOOO  per  request,  per 

■  J  account 

Account  Overdraft  Penalty 

Greater  of  S75.00  and  interest  on  the  amount  of  the  overdraft  (Rate  used  for  calculation  equal  to  the  hiRhest  posted  ad\-ance 
rate  plus  3.0%)  ,  1  ;  or 

i4f/enf/on:  Customers  Beceiving  Transportation  Charges  Under  Any  Service 
.  Rates  and  charges  relative  to  transportation  vary  depending  on  the  location  of  the  office(s)  serviced.  Details  regarding  the  pricing 
for  the  transportation  to/froni  specific  institutions  or  individual  locations  wrill  be  provided  upon  their  subscription  to  that  service 
Surcharges  may  be  applicable  and  will  be  applied  to  the  customer  as  effective  and  without  prior  notice. 

bistrict4.— Federal  Home  Loan  Bank  of  Atlanta  (1994  NOW/DDA  Services)  ~ 

Demand  Deposit  Service  Fees 


Se»Vice 


Fee  Per  Item 


Maintenance  Fee  (per  Daily  Investment  Account): 

Member 

Non-Member 

.  (Collected  funds  are  automatically  invested  to  earn  a  competitive  rate.) 
Checks  Paid: 

Monthly  Statement:  Items  Finesorted  into  Check  Number  Order  

Monthly  Statement:  Items  Truncated  , 

Statements: 

One  Per  Account  Per  Month  „ 

Additional  /  Interim  Statements  „ 

Photocopies: 

(Demand  items  /  statements  /  advices) 

Stop  Payment-^IAL 

Non-DL\L 


Range  Stop  Payments — per  item  returned  ., 

'Without  Entry  Items , !.!!!!!!!!!.!;!!!"."!!!!!!!'!!! 

Deposit  Transfer  Checks  (DTC) .^ !.!!""""""!"!!!!!!!!!!!!!!!!!!!!!!!!."."!!!!!.". 

Wire  Transfers: 

Incoming ^..... 

Outgoing „ !!!!!!!!!"!!!!!!!!!!!!!!!" 

Phone  Advice  (per  wire) >....; '"Z''"''"'"" 

Interbank  Transfer  (per  debit  and  credit) ..!.!!!"!"!!!!!!!!!!!!!!!"!!!!!!!!!!!"!!!!!" 

Facsimile  Advice  (per  wire) _        ..........". 

Account  Reconciliation: 

Full  Reconciliation,  Magnetic  Tape  (SSO.OO/month  plus) 

Full  Reconciliation,  Paper  Issue  (SSO.OO/month  plus): 

Encoded  Amounts „ 

Unencoded  Amounts „ [""  [[ 

Partial  Reconciliation  (S25.00/month  plus)  .- ""'Z""'"'"''"". 

Range  Reconciliation  ($25.00/month  plus)  „ !!.!.!!!" 

DDA  Paid  Items  Tape  ($i5.oo/tape  plus) „ !......!.!!"!!!!!"!!!!"!!!!!!!!!!!.!!!!!!!!!.!.!!!!!!! 

DDA  Paid  Items  Transmission: 

Daily  (SlOO.OO/month  plus) ,. 

Weekly  ($i5.oo/week  plus) _ !!.!!'.!!!!!!!!!!!!!!!!!!!!!!!!!!!""" 

Alternative  Demand  Disbursement  Service 1 !..!!!!!!!!!!!"!"!!!!!!!!!"!"!!!!"!! 

Free  checks,  stop  payments,  photocopies  and  supplies  Earnings  and/or  pricing  based  on  average  dollar 
amount  of  issued  items  and  number  of  days  outstanding 
Deposit  Processing  Service: 

Deposits  _ 

Unencoded  Checks _ !!!!!!!!!1!""!!!!!!!!!!!!!.!!!!!!!" 

Encoded  Checks ^ ...."!!!!!!"!!!!!!!!!!!!!!"!!!!!!!!!!"!!"! 

Foreign  Checks ."'Z'"'"'  ". 


SlO.OG/month 
20.00/month 


.12 
.08 

No  charge 

2.50 

2.50 

15.00 
18.00  . 
15.00 
4.50 
4.00 

3.50 
5.0b 
2.50 
2.50 
7.50 

S.0325/issue  ^ 

.0475/issue  ^ 

.0700/issue 

.03 

.03 

.03 

.03 
.03 
Negotiated 


.25 
.08 

.05     • 
10.00 
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^^'•^  Fee  Per  Item 

Bond  Coupons  (per  envelope) mnn 

Deposited  Checks  Returned .!.!!!!!!!! " J  ~r 

Automated  Clearing  House  (ACH)  Services:  " 

Origination  (S30.00  per  tape  plus) 

Receiving  ($100.00  settlement  per  month  plus)  :! 

On-us  Items  .„ " 1° 

ACH  Return  Item's/Notification  of  Changes  Z'"'.  i  L 

Settlement  Only  Services:  ■'" 

Automated  Clearing  House  (ACH)  innnn/        .u 

Currency  and  Coin  ^"^  """"'t 

Deposit  of  Items  at  Fed IS'^^^^Iu 

Checks/NOW  ..  ..    _  100.00/montb 

MulUpleSettlement's^i^i^KKount:"' " 100.00/roonth 

1  Service   innnn 

2  Services  (10%)  ZZIZIZZZZ ]^^ 

3  Services  (15%)  "°?° 

4  Services  (20%)  "^-99 

Other  Settlement  Services:  J^u.uu 

Treasury,  Tax  and  Loan  (TT&L) -_  tn/    . 

Savings  Bonds " fJ?^^^ 

Non-cash  Collections  „ V^j^°^ 

Cuircncy  and-Coin  „ " S"*^ 

Audit  Confirmations  (per  request)  ] Z"Z"'''Z isoo 

Custodial  Mortgage  Account: 

DIAL  Transfers;  1-50  accounts  ionn/  .2 

DIAL  Transfers:  over  50  accounts innA.^^fi 

No  DIAL  Transfers " ^0^/^°'  . 

Automated  Wire  Service „ f^«."=*^»' 

-,  ,      ,     _  .  „         .    „  9.00/wire 

Notes  for  Demand  Deposit  Services: 

Overdraft  charM  calculated  at  5%  over  current  short-term  variable  rate;  minimum  { harae  of  S75 

Special  research  requests  of  12  or  more  items  will  be  chai^ged  at  $30  per  man-hour  plus  Si  per  it.-m 

Microfilm  can  be  provided  at  a  cost  of  $35  per  roll  plus  one  cent  per  ifem 

Nta^ic  tapes  not  returned  to  Bank  within  90  days  will  be  billedat  $12  per  tape 

'  Fifty  dolters  for  first  reconciled  account;  $25  for  each  additional  account. 

2  No  monthly  charge  on  check  disbursement  accounts;  rey^lar  paid  check  foes  apply. 

Securiiies  Safekeeping  Fees 


Billing  catogory 


Purchases — Versus  Payment '. 

Purchases — Free  ,..: „ - 

Sales — Versus  Paymem 

Sales— Free [ !!!!!!!!!!!!!!!!!!!!! 

Maturities 

Interest  Payments 

Mortgage-backed  Securities  (Principal  ft  Interest)  

Sales  Rekcy  Fee ; 

Account  Maintenance  (monthly  charge  per  issue  based  on  average  held) 
Pledge/Release  Transactions  


Check  Processing  Fees 


Servico 


Itdnis  per  month 


Fed 

Non-Fe«i 

(Book  Entry) 

(Book  Entry) 

$12.00 

$40.00 

15.00 

48.00 

12.00 

40.00 

15.00 

48.00 

10.00 

10.00 

4.00 

6.00 

5.00 

6,00 

5.00 

3.00 

5.00 

25.00 

25.00 

Foe  ] 

per  itpni 

Daily  Delivery 1-25,000  :. S.035 

Over  25.000  030 

1-50,000  •. 042 

50,001-100.000   0.36 

Over  100,000  027 

• 1-50,000  067 

50.001-100,000 061 

Over  100.000  052 

Truncation  ; 1-150,000 020 

Over  150.000  „ 015 


Bulk  Filing 


Statnmont  .Matching 


Special  Statements  (IRA,  Savings,  etc.)  

Truncated  Statements  

Statement  Inserts 

Statement  Inserts  (Special  Instructions)  

No  Mail/Special  Pull  Statements  

.Special  Statement  Sort 

Special  Services 
Statement  Rendering  (in-house  Processors): 
Account  Number  Finesort  


.05/statement ' 
.05/statement ' 
.02/insert 
.05/insert 
lO/statement 
25.00/hour2 


.020 
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Service 


j  Items  per  month  Fee  per  item 

Cyclesort  qjc 

rp^^I^I^Sa?''""* ;.;:::"::;":::::"::":::::::::::::::::::::::::::::::::::::;  :25/statement 

Return  Items — DIAL 1-50  3  no 

(total  monthly  volume)  „ 51-250  "!!..!!!"!/!!."!!!!."!"       2  75 

Over  250  2  so 

Non-DIAL 

Laige-Dollar  Return  Items 

Delayed  Return  Items 

Facsimile: 

Large-Dollar 

On  Request  

Account  Number  Rejects  

Over-the-Counter  Items 

Photocopi^ > 

Without  Entry  Items 

Finesort  (Qieck  Number)  Special  Accounts: 

Six  accounts  or  less  (S2S.0O/month  plus)  

Over  6  accounts  (SSO.OO/month  plus)  

Prime  Rejects  ($0.25  per  item  over  2%  reject  rate)      !!!!!^!!."!!!!!"II!!!!!!'"!!!r""       25" 

Exception  Statements: 

Level  I  „ 

Level  II 

Special  Handling: 

(if  required  by  2  or  more  account  number  formats 500  00/month 

resulting  from  mei:gers;  conversions,  branch  ac- 
quisitions, etc:  charging  will  begin  3  months 

after  efiective  date  if  still  required).  - 

Custom  Coding: 

(for  mergers,  branch  acquisitions  and  sales,  etc.)  _     100.00/hour 

Microfilm  „ "' 

Special  Research  Requests 

Pull  Original  Truncation  Items  from  File 

Research  Request  for  12  or  More  Items  

Contract  Options 
Term  Contract  Discounts  ^        - -„q/ 

2  years— 12% 

3  years 1S% 

Short  Term  Processing  (less  than  1  year)  ^ 'SIZ:::::::::::::.     15%    premium    added    to 

-,,„,,„  I  monthly  fees 

Notes  for  Check  Processmg  Fees:  ' 

Minimum  monthly  billing  fee  is  $200.  Prices  for  all  options  include  data  transmission. 
Delivery  expense  and  postage  are  charged  at  cost. 
feS'  "*""  •'"**"  ^"  °^"^  Delivery.  Bulk  Filing,  Statement  Matching  and  Truncation  services  am  stand-alone  charges,  not  incremental 

zSl^owf  1^  P®'  statement  for  all  statements  in  cycle  if  truncated/special  statements  are  commingled  with  regular  statements. 
2  Appficable  if  manual  sortmg  of  statements  into  account  number  order  is  required  prior  to  matchino.  ^    «  »imc.m,ms. 


3.40 
4.50 
4.50 

1.50 
2.00 
2.50 
.035 
2.00 
4.50 

.020 
.020 


No  charge 
.  so/statement 


35.00/roll.plus  .01/item 

3.00/item 

30.00/hour  plus  1.00/item 

30.00/hour  plus  1.00/item 


The  Bank  offers  a  back-up  operational 


required  prior  I 
Disaster  Recovery  Service  Fees 
facility  to  fmancial  institutions  with  in-house  item 


„  ^io»„.„-   lAF-.u-     ^.  u  r -.1     ••  .r.      .       ",       "--^   "^"'   processing  systems  in  the  event  of 

a  disaster.  Within  24  hours  following  notification  of  an  emergency  situation,  the  Bank  can  accommodate  your  processing  needs.  Items 
processed  are  charged  based  on  standard  fets.  One  innual  test  provided  at  no  charge;  additional  testing  will  be  chareed  at  $250 
per  test.  1 


Subscription  fee  (one-time  charge)  based  on 
monthly  item  volume 


rr\ice  activation  (per  disaster)  52,000  plus 
daily  usage  fee* 


Monthly  maintenance  fee 


1  Yr. 
contract 

S300 


2  Yr. 
contract 

$250 


S500    1-50,000 2nd  week  S500  

750    50.0001-100,000 3rd  week  750. 

1.000    Over  100,000  4th  week  1,000. 

5th  week  1,250. 
6th  week  1,500.  . 
•Daily  Usage  Fee  applicable  beginning  with  2nd  week  of  processing;  six-week  maximum. 

On-Line  and  Manual  Information  Reporting  Fees 
Ser\'ice 

DIAL  (Direct  Information  Access  Link)  | 

Up  to  two  hours  connection  time  per  month  per  customer  for  general  inquiries  and  transactions  No  charae 

Additional  Per  Minute  Charge  5  45      ® 

Manual  Balance  and  Information 

Reporting  Per  Call jq  qq 


3  Yr. 
contract 

$200 


Fee 
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CRA  Geographies 

Number  of  census  tracts  d,:^„  ^ 

Price  per  census  tract* 

Basic  Report  (HMDA  data  analvsis) 

1-60 „ ; 

61-150 S19  50  (minimum  of  S900) 

151-300 !!.!"'"!!! ''^•^ 

301-600 ....^.Z'ZZ "•^'' 

More  than  600  " ^-25 

Rural  Reports : 'Z'ZZZZZZ Negotiable 

Enhancements  (e.g.,  commercial  loan  anaivsis)"! *?*'  ^^  county 

15  percent  of  basic  n?pon 

•Discounts  for  Federal  Home  Loan  Bank  members:  10%  for  2  years:  20%  for  3  years.  ''"™ 

Document  Custody  Senice  Fees 

Warehouse  Short-Term  Custody 

Review  and  Certification  Fee  „.. 

Release  Fee S3.50/loan 

Long-Term  Custody                                     2.00/loan 

Transfer  Fee  (from  short-term  custodv) -.  „„„ 

Release  Fee                                                         Sl.OO/loan 

Monthly  SafeicTOping  Fee  "!!!!!!!!!!!!';""!!!."""!;r.!I"!!" 2.00/loan 

Non-Warehouse  Certification  Fees:  25/loan 

FHLMC  Certification e  ,  ,   ,. 

FNMA  Certification  ,  «^,      " 

GNMA  Certification-Initial ,„,, 

GNMA  Certification-Final  l^n 

Bulk  Transfer  Fee  2.00/loan 

• Negotiable 

Interest  Rate  Risk  Senice 
This  asset/liability  management  service,  which   helps  members  measure  the  sensitivity  of  market  value  of  oortfolio  eru.tv   ^nrl 

Fees  depend  on  institution's  tangible  asset  size: 

Less  than  S50  million  _,_„, 

$50  million  to  $250  million  S300/quarter 

Greater  than  $250  million  [                                   tS/''"^" 

Interest  SensiUve  Gap  Report  based  upon  subscriber-provided  Vlaturi^'anlRate  (MR)info;;;,ation."p;^^^  lOO/JuartS 

on  request  for  Interest  Rate  Risk  Ser\ice  subscribers..                                                                         riTj.iuceu  luu/quaner 

Comparative  Performance  Report  ' 

This  service  gives  members  a  clear  picture  of  how  their  performance  compares  with  that  of  thoir  industr^  p^ers  and  comnetito^ 
Fee  includes  four  quarterly  reports  and  telephone  consultation  on  tables  in  reportr  mausrry   peers  and  competito.^. 

Subscription  fee:  $350/year 

District  5.— Federal  Home  Loan  Bank  of  Cincinnati  (1994  NOW/DDA  Services) 

Demand  Deposit  Account 

'  Paid  Items 

Advice  Reconciliation noR 

Magnetic  Tape  Reconciliation  nlT 

Stop  Payments ".::;:""":"■;: ,nnn 

Wire  Transfers— In  ^?°J 

Wire  Transfers— In  with  Telephone  Confirmation  .'nn 

Wire  Transfers— Out  ZTi 

Charges : I i::::::;::::::::::::::;::::;:;:::::"": j?? 

Credits •••: O-  5 

Photocopies "I^ 

Fine  Sorting  [.IIZZZZZZ OOi 

Lai:ge  Dollar  Return  Notification  2  no 

Check  and  Money  Order  Truncation  v,    pu 

ACH  Return  and  Notification  of  Change  '..Z"ZZ'". 1  no  ^* 

Facsimile  Transmission  of  ACH  Detail  and  Advices ii..'."l'.l"!'"'!!.!."!."!!!"!!"!!.""."!!.".7!  7  i  OO  per  Dace 

($10.00     monthly     mini- 
Custodial  Account  Maintenance  '""'"^  lO.OO/rao./acct. 
Settlement  Agent  with  Federal  Reserve: 
ACH 

Treasui^T^'^ndL^nZ::::::::;::::::::::::::::::::::::;::" ^122-^!^''^"'°°!^ 

Bond  Activity  l^^.'^'^  "°"*^ 

Currency  and  Coin " 22"22^'^''^  "^"J^ 

■^                                              100.00/active  month 
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SecuntyPurchases      100.00/active  month 

Check  Deposi  Artivity 300.00/active  month 

Check  Deposit  Returns  Only  _ 50.90/active  month 

r^;rT7r-; 300.00/active  month 

Credit  Card  Activity 100.00/active  month 

Contemporaneous  Rescn-e- 50.00/active  month 

Inclearings/Now  Accounts 

Contractural  Fees  -                       " 


Itcnis<'monlh 

Basic  Service  | 

a.  1-50.000 ' 

b.  50.001-100.000 

C.  lOO.OOi-200.000 

d.  200.001-400.000 

e.  40a001  and  over*  , 

•Subject  to  regional  operations  considerations. 


Daily  re- 
turn-sorted 


$.0320 
.0200 
.0100 
.0085 
.0070 


Truncation  Without  state-        Statement 

ment  stufHng  stuffing 

^     'S  .0270  .  '     .0510 

J    "SS ■ " 0180  .0470 

°-     X^ • V  .0110  ^00 

^'^    -OO^O - ■    .0090  .0250 

Special  Services 

I.  Check  Retrieval  or  Inspection  of  Original  Item  _ $150 

2.  Photocopy !!"!!!!!!!."!!!!"! i  oo 

3.  Advertising  Insertion  J ZZZZZZZZZZZZZ 02  oer  item 

4.  Post«l-On  Us.  ^  "®™ 

a.  With  FHLB  encoding  ,  n,  __,  ,,„„ 

b.  Without  FHLB  encoding Oj  J^J  jj^^ 

laKJSSJP^S^S:""'^''*^'^'"^"!--: :.:::::::::::::::::::::::::::  :ai  per  statement 

a.  Fine  Sorttog  ..„ I _ ^        .^^^ 

b.  Cycle  Sorting 005  oer  item 

7.  Large  Dollar  Return  Notification „ _ ,  m  ^  I!™ 

8.  Return  Items  Processed  by  Bank.  " ^^ 

a.  First  1,000 » .  __ 

b.  All  Others : ".".."""""'""""""""!!"!"!!!!""!;!""ii;!!;;!"!;;;;;;;;" 075 

c  Qualification  Requirements  of  EFAA  !.!."!!!!"!!!!.."!!'!!"!"!!"!!!..!. *    No  Charap 

9.  Return  Items  Processed  by  NOW  User  Qualification  Requirements  of  EFAA ..'. so  011^^111 

i?-^^/^''''""'^ ''''•» "■ ::::::::::::::::::::::  iSK^^ 

II.  Special  Processing  Requests NpooHahln 

Jl  Si^n  'r  ?"?:  ^'^y-" : ; - :::.:::::::::::::::::::::::  5'?S«ic  service  Fees 

13.  Discount  for  Cn-d-  .nd  disbursement  Users  5%  ^ff  gasic  Service  Fees 

Check  Deposits 
Nashville  Operations  Center 

Nashville  City/RCPC  02 

U.S.  Treasury  Checks/Savings  Bonds  "  n, 

Louisville  City/RCPC  „« 

Memphis  City/RCPC  „  !!:« 

™>«'  FRB • :::i:-:::;::::::::::::::::::;:::::::;:::::::::::::::::;::::::::::::::::::::       mil  ^ 

Cleveland  Operations  Center 

Cleveland  City/RCPC  _ q2 

U.S.  Treasury  Checks/Savings  Bonds  n, 

Columbus  City/RCPC " JJf 

Other  FRB  „ IJf,. 

• US75 

Cincinnati  Opeiations  Center 

Cincinnati  City/RCPC 02 

U.S.  Treasury  Checks/Savings  Bonds  ', " n? 

Louisville  aty/RCPC  02 

Columbus  aty/RCPC  " J!,- 

o»^"™B ::::::::::::::::::::::::::::::::::::::::::;::::::::::::      mjs 

Volume  Dtscount 
Vofaune  diSGOuots  on  all  items  when  total  deposited  items  fall  within  below  listed  categories: 


5  -  •  ,  ■ 
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Discount  .  ,.     ...         , 

Monthly  volume  rancp 

10% 

20%  100,001-200,000 

200.001  and  over 

Additional  Sfn.  ices  , 

1.  Encoding  by  FHLB  Operations  Ccntor 

"Cincinnati  &  Cleveland  

•Nashville S.0225  per  item 

2.  Photocopy  '.  "  ' 0250  per  item 

3.  Dishonored  Item  Returned  by  Bank  ....  ^^  ?*"■  '••'f" 

4.  Large  Dollar  Return  Notification  25  per  item 

5.  Non-Cash  Collection  Minimum  Service  Fees,  ^^ 

In  Addition  to  Collecting  Bank  Fees  .  " 

a.  Non-Cash  Item 

b.  Security  Coupon  Collection  5.00  per  item 

c.  Coupon  Return  Item  ^  00  per  envelope 

d.  Foreign  Item ^0.00  per  item 

e.  Food  Stamp  Cash  Letter  ^^.00  per  item 

f.  Municipal  Bonds  '"'^^Z ^^  P®""  '^**'  '®"*''' 

g.  Government  Coupons ^-^  P**"  ''^"^ 

6.  Depository  Transfer  Checks  (DTC)  ^^  Charge 

7.  Cash  Letter  Fee  ^00  per  item 

a.  Less  than  100,000  items  per  month  

b.  100,000  or  more  items  per  month  ^^  P*""  ^^'^^  ^•'"•"' 

8.  Funds  Availability ^^  P^f  f^sh  letter 

a.  See  regional  availability  schedules 

b.  No  deduction  for  fractional  availability  or  reserve  requirements 

_  <Vr)rt/iern  Ohio  Institutions 

Preparation  Charpe  ' 

Si 2.00  per  cuaency  order  ~ 

$2.00  per  box  wrapped  coin  - 

l^pntiicky  and  Soiilbern  Ohio  l;i>titiitinns 

Prepsrstiun  Charge 
Si 0.50  per  currency  onier  ' 

2.00  per  box  wrapped  coin  * 

Ohio  and  Kentucky  Institutions 

Pick-up  of  Currency  and  Coin 
$5.00  per  strapped  currency  deposit 
$6.00  per  mixed  or  unfilled  straps  of  currency 
$2.50  per  bag  of  loose  coin  (same  denomination) 
S5.00  per  bag  of  loose  coin  (mixed  denomination) 
S5.00  per  bag  of  wrapped  coin  (same  denomination) 
S8.00  per  bag  of  wrapped  coin  (mixed  denomination) 

the^n^S^S""  ''"^''  '"  '"'  ""''"'^'"'""  "f  '^^'^"^  ^'^'^"-"S  >!>•-..)  Pi.^-up  or  registered  mail  .ielivery  .HI  be  .ncn^ase.}  .n 

Memphis  Federal  Resene  Territory  ln>titutions 

Preparation  Charge 
S4.00  per  currency  and/or  loose  (  oin  onier 

Pi' K-up  of  ("urrency  and  ( jiiii 
S2.00  per  occurrence  . 

!^(Jshville  Ffdfral  Hcsene  Tprntor}  Institutions 

ProjMriilion  (Charge 

S4.00  per  currency  and/or  lo«isc  (i)in  order 

$.0375  per  roll — wrapjx'd  coin  - 

Pi(  k-up  of  Currpiuy  and  Coin 
32.00  per  o<;currence 

Transporfiifion  Charge 
Please  contact  the  Bank  for  the  sj>'i,ifi,.  f.-e  re!.iti\e  to  your  area, 

Ux'kbo\ 

IXIR  Standard  Per  Item  Fee ,, 
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lacludes: 

Courier  Pick-up  at  Lockbox 
Midofifaiiiag  of  Check  and  Documeat 
Traasmisaion  to  Service  Bureau 
Management  Reports 

Check  Deposit  Fee  (Encoding  and  Clearing) 
Certain  Exception  Handling 

Aciditfnnnl  Sen-ices 

Lockbox  Rental „ „ _ Actual  Cost 

Photocopies „ 1  QQ 

Hot  File  Update  (Add  or  Delete)  „ ""!!!!!!!!!"!  .50  per  update 

Hot  File  Update  (Magnetic  Tape) , iaoo  per  tape 

Courier/P<wtage ...  _ IIZZZ  Actu«l-Oirtgoing 

Dishonored  Item  Returned  by  Bank 25 

Large  Dollar  Return  Notification „ ~"[  2X10  per  item 

Reject  or  Unmatched  Item  !..".!Z"ZZ".".  .15 

Other  Dwired  Services „ ZZ!."  Cost  Basis 

1994  Correspondent  Services  Price  Schedules. 


Alternatiw  Disbursement  Senice 
Money  orders  and  dixidend  chocks 


Official  checks 


Settlement  Options 


1-Dav 


1-Dav  

2-Day. 
Tuesday  Weekly. 
l»rocessing  Fees  .- Based  on  settlement  option  and  check  vol- 
ume. 
Earnings  Incentive*  Not  Applicable Based  on  settlement  option  and  float  bal- 
ances 

•The  earning  incentive  is  a  monthly  interest  payment  to  the  ADS  customer  based  on  its  actual  check  activity.  The  eamiuRs  incentive  in- 
terest rate  is  indexed  to  the  91-Day  Treasury  Bill  rate. 

District  6.— Federal  Home  Loan  Bank  of  Indianapolis  (1994  NOW/DDA  Ser\ices| 

Cash  Management  Sen-ices  , 

Transaction  Char;ges 

l-aid  Check  charge  SO  ,8        4,^^, 

Paper  Advice  ^ 065  per  item 

Tape  Advice 040  per  item 

Stop  Payments  6.00  per  stop 

Photocopies 2.50  per  copy 

Fine  Sort  Numeric  Sequence 025  per  item 

Collection/Retum/Exception 5  00 

Daily  Statement  2  00 

Maintenance  '.IZZZZZZZIZZZZZZ    30.00  per  month 

S.?^  - Nochargp 

Credit  Entries „ No  charae 

Checks  (Administration  Fee)  „ 02  per  item 

Special  Cutoff :.::;:;;:""":";:;::":::":::zzz;  no  charge 

IJ^'^V-- r " - 50.00  per  month 

VRU  (Voice  Response)  1.00  per  inquiry 

Ck)Uected  Balances  Will  Earn  Interest  at  the  CMS  daily  posted  rate. 

i\'ow  Account  Senrives  '  ^ 


Mimthlv  voluiiic 


0-5.000  

5-10,000  .... 
10-15.000  .. 
15-25.000  .. 
25-50.000  .. 
50-75.000  .. 
75-100.000 
100  and  up 


Transaction  Clharges 

Safekeeping 
I'f^r  Item  Ck)st 


Turnaround 
(daily  or  cvxled) 


S.048 
.040 
.0:i9 
.OM 
.0'J3 
.029 
.026 
.024 


S240 
200 
195 
:i40 
825 
725 
fi.iO 


Per  Item 

S.05«i 
.051 
.047 
.040 

.o;i6 

.0:13 
.030 
.027 


Cost 


Complete 
Pur  Item  Ct>st 


S280 
253 
235 
400 
900 
825 
750 


S.080 
.078 
.076 
.075 
.073 
.069 
.068 
.067 


S4()0 

390 

380 

750 

1,825 

1.725 

1.700 


Ancillary-  Service  Fees 


Large  Dollar  Signature  Verification 
Over-the-Counters  and  Microfilm  .. 
Ketum  Items  


S0.50 
0.035 
2.15 
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Photocopies*  and  Facsimiles  .  " 

Certified  Checks  ;";; 2.50 

Invalid  Accounts  !!."!!!!!!." ' ^00 

Invalid  Returns !!!.".!!!!!" 50 

Late  Returns  0.50.  0.50 

NoMlCR/OTC  

Settlement  Only !'!!!.!!!!!'!!!!!! " 0.50 

+  loumal  Entries  "" 100.00  per  month 

Encoding  Errors  '  " 3.00  each 

Fine  Sort  Numeric  Sequence "^i^!!!!!!!"!!!!!!!!^!!!!!!!! 2.75 

Access  tolnfoline [['"''_ 0.02 

High  Dollar  Return  Notification  1. "!!!!.'!!,!!"!.'!""!!." ^00  per  month 

Dfibit  Entries  ......Z No  charge 

Credit  Entries \ "  "" No  charge 

Standard  Stmt.  Stuffers  (up  to  2)**  .'''""':'. No  charge 

Minirnum  processing  fee  of  $40.00  per  ni^'th'wiii  apply  for  toteiNOW^ ^'"  ''^^'^ 
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Fee 

Wire  Transfer  Services: 

In  (Per  transfer)  Domestic 

Out  (Per  transfer)  Domestic  **  00 

International  Wires  7.50 

Depository  Transfer  Checks:                  25.00 

Per  Check 

Treasury  Tax  and  Loan  Settlement  Ser\'ice: ' ^^.OO 

Per  Transaction  

Charge  Card  Transaction:                         $2.00 

Per  Transaction 

Automated  Gearing  House  (ACH)  Service: " ^''^^ 

Tape  Transmission 

or  Origination $8.50 

MACH.A.  INDEX ."!!."!.".'."."!.' 045  per  item 

Actual      Federal      RoM!r\fi 

ACH  Entries  Clearing  through  our  R&T  Number  Changes 

Settlement  Only  $-25  per  item 

ACH  Retums/NOC  ."!"!."!!!!""""!!!!."!. ■ ■■" $65.00  per  month 

Cioin  and  Currency:                                              ■ $2.50  per  item 

Deliveries-Indiana  and  Michigan 

fv  .f^j''^  ^^  °°  delivery  locaUon.  excess  bag  fpe  (courier)  and  order  preparatioii  - 

Cost  wUl  vary-  per  institution.  ^    ^  exauuii. 

Returns 

Non-Transit  Customer ."!!!!.."!.!!!!"!!!! SI 230 

Orders  (Member  uses  own  courier)                 ' $10.00 

Special  Order*  ""I"' -  $15.00 

-Any  order  placed  after  normal  orderhas  be^n  rficeU^dandproce^e^^                                                 ^^^  °" 

Proof  and  Transit  Processing:  ' 
Pre-encoded  Items: 

City 

RCPC S0.04  per  item 

Other  Districts  !".".!.!,!." 0.05  per  item 

I'nencoded ; 0.085  per  item 

Food  Stamp 0.165  per  item 

Photocopies*  ■•■■  .i^"^^^^!'!!!!!!!!!!"!'"!'!!!" °"'*  per  item 

Adjustments  on  pre-encoded  work                 2-50  per  copy 

E  Z  Clear 2.75  per  error 

Coupons !"!!!!!"!"".!. ^-^^  p^^  '^^"^ 

Collections 8.25  per  envelope 

Cash  Letter !!..!!!."!!. ^-^  P®'  '^«'" 

Deposit  Adjustments ' 200  per  cash  letter 

Debit  Entries  " 0.30  per  adjustment 

Credit  Entries No  charge 

Microfilming ''ZZZ'". """ No  charge 

Mortgage  Remittance  (Basic  Service)  ."!!! " ^^  charge 

Settlement  Only  0.35 

+  Journal  Entries  .  .                     100.00  per  month 

Third  Party  Fodline ''ZZZZZ''ZZZZ 3.00  each 

Courier**  Marion  County ^0  each 

8.25  per  location.  p«r  dtiv. 

Other per  pickup 

•Multiple  Photocopies  (more  than  5o"perniquest)'l  5.00  hour ^''^  ""^  ^  *^*'°" 
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••Includes  branch  work  transfer  and  correspondence  to  and  from  Federal  Home  Loan  Bank. 
All  Fees  Subject  to  Change 

District  7.— Federal  Home  Loan  Bank  of  Chicago  11994  NOW/DDA  Services) 

j      (Services  Not  Provided) 
District  8.— Federal  Home  Loan  Bank  of  Des  Moines  (1994  NOW/DDA  Services) 

Demand  Account  Analysis  Fee  Schedule 

Account  Maintenance  „.  $12.00 

Account  Reconciliation 35.00 

Daily  Statements 

Via  SMARTS  No  Charge 

Paper  Daily  Advice  (Per  day)  2.50 

Balance  Reporting  (Phone — manual)  75.00 

Drafts  Paid 

Truncated 0.045 

Non-Truncated  0.055 

Stop  Payments ,.■• , 7.00 

Ledger  Entries— Credits 0.35 

Ledger  Entries — Debits 0.15 

Bank  Wires  In  3  OO 

Bank  Wires  Out. 

Without  Phone  Advice 4.00 

With  Phone  Advice 6.00 

ACH  Settlement  Charges l.OO 

Special  Cut-Off  Statements 10.00 

Account  Reconciliation  Tape  Issues  0.015 

Issue  Encoding 0.0225 

Pre-Encoded  Issues 0.015 

Collections 

Bonds/Coupons  Per  Envelope 

Local/Government 5  00 

Out-of-Town ...  7  00 

Domestic/Checks  „ „ 15.00  (Plus  Actual) 

Foreign  „ 25.00  (Plus  Actual) 

Miscellaneous  • _  Actual 

I  ACH  Fee  Schedule 

FRB/ACH  Pass  Thru , Actual 

FRB/ ACH  Settlement \[  $100 

Origination  Service 

Set  Up  New  Account  (One  Time  Charge) 50.00 

Formatted  Tape  10.00 

Reformat  Tape „ 10.00 

Per  Item  On  Tape*  _ 05 

Paper  Input 

Monthly  Maintenance _ 20.00 

Data  Entry  Per  Item* Z'"'"^''''"^''"""'.  .25 

Day  Cycle  Deposit  Charge 

Local  DB/CR „ r ;. 0550 

C>ut-o^State  DB/CR ".^'!"!!^!!!!!!!!I'"^^I"!H  !o550 

Prenotes  ^ '  ^0550 

Addendas .^ .0550 

Night  Cycle  Deposit  Charge  Premium 

Local  E«/CR 07 

out-of^state  DB/CR .......!!!;!!I"'I!!!I!!!!'""!!!!!!!!!!!  !o7 

-Prenotes 07       ' 

Addendas _  07 

Warehousing  Per  Item 0050 

Originator  Volume  Discount-Monthly 

5.000  to  20.000 !  -  005 


20,000-Over 


.01 


Return  Items 1  50 

Transportation  Charges NegoUable 

Special  Service/Handling Negotiable 

Telephone  Advice 

■        Per  Call ;. 2.OO 

Miscellaneous Actual 

Minimum  Monthly  Billing , 50.00 

•Plus  ACH  Origination  Fi!e 
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Des  Moines  Regional  Center 

Df  posit  Processing  Fee  Schedule 
D<-positf>d  ItRro  Charges 


Description  Below  50,000-  100.000-  Over 

50.00(1  100.000  300.000  300,000 

Local  

RCPC  02  .015  .014  ,011 

RCPC-Premium -030  .025  .022  .020 

Transit -^^  045  ,045  .045 

0525  .051  .05  .049 

Other  Fees 

Encoding  

Return  Items  S.0225 

Return  Items  

Special  Handling  75/ilem 

Subtotal  by  Office  

Individual  Entries  !!!!!!!!!!!!"!!!! l.SO/office  total 

Telephone  Notification  less  than  S2.500  !!!" 50/entry 

Large  Dollar  Notification  (Reg.  ).)  60/jtem 

Collection/Settlement  Services  3.00/'item 

Bonds/Coupons  Pw  Envelope 

Local/Government 

Out-of-Town  .^^1"^'. ^-^ 

Domestic/Checks  7,00 

Canadian  Items '."."!!!!!!!!!!!!!!!!!!! 15.00  (Plus  Actual) 

Foreign 25/item 

Miscellaneous """!!""!!!"."!!"" ^^^  ^^^^^  Actual) 

Federal  Reserve  Settlement  Entries  "!!!!!! Actual 

Food  Coupons ^ lOO/entrv' 

Non-Processable  Items  " ^^ 

Cash  Services  ^5  item 

Currency/Coin  Orders 

Special  Orders Z...', 2.00/ordBr 

■ ■ Standard    order    foe    plus 

Foreign  Currency  Orders "'-^^^  charges 

Coin— per  roll ." 2.50/order 

Currency/Coin  Deposits  0385/roll 

Standard  Packaging 

Non-Standard  Paci^ing  !!!!!!!!"!"!!!.."! ^° 

Foreign  Currency  Deposits „. 2^:2?. 

Currency  Per  Strap '''''''''''ZT. 5.00/deposit 

Delivery  Charge  (includes  return  delivery  to  FRBChicajio) Jl^c  » 

Balance/Availability  Reporting  42.61/stop 

Endpoint  Analysis 30.00/month 

Photocopies 20,00/day 

-Research  2.75/copy 

'     .  ■  r ' '■ 20.00/hour 

Kansas  City  RegioDal  Center 

Deposit  Processing  Fee  Schodule 
Deposited  Item  Charges 


Description 


Local 


Other  Sen'ices 


Below 
25.000 


Region^r:::::::::::::::::::::;:::::;::::::::::::::::::::::::::::;::;:::::::::::;-  jjj^ 

Country ;;; ""^^ 

Transit „.... 


0.0280 
0,0540 


25.000- 
50.000 

0,0160 
0.0250 
0.0250 
0.0530 


50.000- 
250.000 

0.0150 
0.0220 
0,0220 
0.0510 


Over 
250.000 

0.0075-0.0140 
0.0150-0.021 
0,0150-0,021 
0.0435-0.050 


Encoding  '-  ;        .         ' 

Below  25,000  

25,000-50.000 " 50.0300 

50.000-250.000 ,  0.0250 

Over  250.000  „ °  5*^25 

Return  Items  ''•0200 

0-999 _:.„ „ n« 

1.000  &  Over ^H 

Special  Handling  °-^^ 

Subtotal  by  Office  ,  ^,^_     ,_,  , 

Selected  Account  Chargeback '■■"■■■■■""^^^^^^^^^^^  025/lSS* 
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Individual  Entries 50/entry 

Telephone  Notification  less  than  S2.500 """'""""""!.  ieo/item 

Lar^ge  Dollar  Notification  (Reg.  J.)  !!!!!"!!!!!  3.00/iteni 

Collection/Settlement  Services 

Bonds/Coupons  Per  Envelope  j 

Local/Government .■ 5_qq 

Out-of-Town  ''""'""'^".  7^00 

DomMUc/Checks  '.ZZZZ.  15.00  (Plus  Actual) 

Canadian  Items 25/iteni 

f°"'8P  ,...'ZZZ  25.00  (Plus  Actual) 

Miscellaneous Actual 

Federal  Reserve  Settlement  Entries  l.OO/entry 

Food  Coupons  !!."!!!!""  .02 

Non-Processable  Items  '..!.. ""'"""""!!!"r.!  0.15 

Cash  Services 

Currency/Coin  Orders 3.00/order 

Special  Orders  ....       'ZZZZ'.  sioo/order.  actual  charees 

Foreign  Currency  Orders 5.50/order 

Currency/Coin  Deposits 

Standard  Packaging 50/deposit 

Non-standard  Packaging  10.00/deposit 

Foreign  Currency  Deposits 5.00/deposit 

Balance/ Availability  Reporting  30.00/month 

Endpoint  Analysis 30.00/each,  over  two  per 

I  V68r 

Photocopies/Microfilm  Copies  ! 2.75/copy 

^"*^'' 2.75/copy  or  20.00/hour  -» 

I  .50  copy,  whichever  is 

less 

--=-«"-"  • : 20.00/hour 

Minneapolis  Regional  Center 

Deposit  Processing  Fee  Schedule 
Deposited  Item  Charges 


Description 


Local  

RCPC  

RCPC- Premium 

Country  

Transit 


BdoM. 

25,000- 

100.000- 

Over 

25,000 

100,000 

250.000 

250.000 

.02 

.016 

.€14 

.013 

.032 

.025 

.018 

.016 

.045 

.04 

.035 

.03 

.04 

.038 

.036 

.035 

.063 

.058 

.054 

052 

I  Other  Senices 

Encoding 

1  to  250,000  items  S  0250 

Over  250,000  items !!'."!"!!""!".!!!!."!!!!!!!!!"!!"!!!!!!"!! 6225 

Return  Items 

Return  Items 75/;,^^ 

Special  Handling 

Subtotal  byOHice  1.50/office  total 

Individual  EnUnes  50/entry 

Telephone  Notification  less  than  S2.50O "1"^' 60/item 

Large  Dollar  Notification  (Reg.  J.)  Z'"ZZ'Z'""'"'"  3  00/itcm 

Collection/Settlement  Services 

Bonds/Coupons  Per  Envelope 

Local/Government „ , 5  qq 

Out-of-Town "    7  QQ 

Domestic/Checks  '.'..SZZZZZZZZZZZZIZ  15.00  (Plus  Actual) 

Canadian  Items _ 25/item 

r?"*'*?  ■ ZZZZZZZZZZ'.  25.00  (Plus  Actual) 

Miscellaneous Actual 

Federal  Reserve  Settlement  Entries ZZ'''ZZ"Z"'.  1  00/entrv 

Food  Coupons '''Z""'Z'Z'Z'  "  .     04 

Non-Processable  Items  , ]  'Z'""'''"  '". 15/item 

Cash  Services 

Currency/Coin  Orders „  2  00/order 

Special  Orders .Z'ZZZ  Standard   order  fee    plus 

Foreign  Currency  Orders  .J 2  50/order 

Currency/Coin  Deposits '. „ ;  z'oo/order 

Standard  Packaging 5q 

Non-Standard  Packaging 10  00 

Foreign  Currency  Deposits ZZZZZZZZZZZZZZZZZZ  :5.6o/deposit 


\ 
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30.00/month 

20.00/day 

2.75/copy 

20.00/hour 


Balance/Availability  Reporting  

Endpoint  Analysis 

Photocopies 

Research  '  " 

St.  Louis  Regional  Center 

Deposit  Processing  Fee  Schedule 
Deposit  Item  Charges 

Description  ■    Below         25.000-       50.000-      100.000-         Over 

25.000  50.000         100.000       200.000        200.000 

LfOCdl 

RCPC  "ZZZZZZ °2'*  022  .020  .018  017 

Country  028  .025  .023  .021  018 

Transit  028  .025  .023  .021  020 

PackageSort °^®  "^^  0"  051  ,050 

JtCPC    "ZZZZZZ 021  .018  .017  .015  Oil 

Country  025  .022  .020  .018  .017 

Transit  ";"."" 025  .022  .020  .019  .018 

Note:  Package  Sort  prices  are  availabie'tocustomers' who  pr^entd^pcisitsse'p^^^^       by  kem  t>po.   ""  ^'^  ""^  '^' 

Other  Services 

Encoding  . 

Return  Items  S.025 

Return  Items  

Special  Handling  75/ifem 

Subtotal  by  Office  

Individual  Entries  ZZZZ"ZZZ. 1.50/office  total 

Telephone  Notification  less  than  S2.500  I! 50/entry 

Large  Dollar  Notification  (Reg.  J.) 60/item 

Collection/Settlement  Services  3.00/item 

Bonds/Coupons  Per  Envelope 

Local/Government 

Out-of-Town  !..".."'!.! •''■00 

Domestic/Checks  '  " '"•00 

Canadian  Items ZZ". ^^00  (Plus  Actual) 

Foreign ZZZ'ZZ'". 25/item 

Miscellaneous .ZZZ'ZZZ'Z. ^^'^  ^'''"^  Actual) 

federal  Reserve  Settlement  Entries Actual 

Food  Coupons  '[[ l.OO/entry- 

Non-Processable  Items 02 

Cash  Services 15/itcm 

Currency/Coin  Orders 

Special  Orders .['Z 4.00/order      . 

Standard    order    fee    plus 

Currency/Coin  Deposits  *''^*"^'  charges 

Standard  Packaging 

Non-standard  PaclMging  ZZZZZZ. '.^^ 

Balance/Availability  Reporting  2  00 

Endpoint  Analysis 30.00/montb 

Photocopies 20.00/day 

Research  ■■ 2.75/copy 

, 20.00/hour 

Des  Moines  Regional  Center 

Inclearing  Processing  Fee  Schedule 


Monthly  capture  volume 

1-25,000  

25,001-50,000 _ ..Z. 

50.001-75,000  .ZZZZ. 

75,00i-175,000 

175,001-400,000 

400,001-750,000 

750.001-Over ZZZZZZZZZZ^. 

Reject  Reentry  .04/item 
Posting  File  .0005/item 


Basic  fcp 

Daily 

Cycle/ 

(capture) 

sort'"' 

monthly 
sort- 

.020 

.017 

.020 

.016 

.013 

.016 

.014 

Oil 

.014 

.012 

.009 

.012 

.010 

.007 

.010 

.009 

.006 

.009 

.007 

.004 

.007 

4iai2 
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Volume  levels 


Return  Hems 


Telephone 

nK}uest ' 

S2.65 

S3.50 

2.10 

NA 

1.85 

NA 

1.15 

NA 

.75 

NA 

Forward  collection  only  * 
(^qualified         Qualified  ■' 


$.60 
.60 
.60 
.80 
.55 


1-500 :....... 

501-750  

751-1.000 

1,001-3,000  

3,001-Over 

Regulation )  Notification  a.OO^item 

T  Surcharge  fior  aame-day  return:  15%. 

zPees  for  daily  and  cycle/monthly  return  are  in  addition  to  the  basic  fee. 

3Fun  service  processing.  Excludes  Large  Dollar  notification  required  under  Be«»iUions  (XIand  J 

♦Return  Items  received  for  forward  collectioa  -•  r,  > 

''hems  must  be  fully  qaalified  using  heat  sensitive  strips. 

Other  Stirvkfs 

.Support  Services 

Certified  Checks 

Facsimile  Transmission  

Microfiche  Monthly  Reports  .. 

Microfilm  of  Checks  Captured  „ ..  „  n^,t„ 

Sn,"!!.'^"'" :..:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::  T^^lSL 

Stop  Payments 


S.25 
.25 
.25 
.25 
.25 


.50/item 

1.50/transmission 
ZS.OO/month 
.Of/item 


20.00/hour 


Telephone check'JMiidr^'z;;;;;:;;;;;"";";:;;;;;;;; ; : ^9?(?*"p. 

Signature  verificarl^::" ::.;::::::::::::::::;::::;:;:::::::::::::::::::::::::::::  ^?S*'^ 


Counter  Items 

With  MICR  Encoding 

Without  MICR  Encoding ', VJi^li^ 

Photocopies/Microfihn  Copies  'ZZZZZ'ZZ. 2  7^jS^ 

Audit  


.04/item 


2.75/ilen»  or  20.eo/hour  * 
.so/copy,  wkickever  is 
lees 


Settlement  I 

Daily  Reporting  J  oc  nn/        .k 

Settlement  Only  (iBcJeariogs  or  returns)  .._ innW^K 

Third  Party  Settieimmt  ..ZL.„. . ^^'^/"^^u 

Special  SortiagOpttons  SSO.OO/momh 

Account  Separator! nmf»        ic^^^^-^^       ■   ■ 

•^ 003/item    (S175i)0   mini- 
Truncated  Items  Returned  Unsorted  .._ c^^^ 

Truncated  Item*  Relamed  Sorted  ^  J«7/-.  ^*o=« «       •• 

■*• - 012/item  ($25000    mini- 
Sequence  Number  Order  JSUr?^ 

Other  Miscellaneous  Fine  Sorting  '.■'■■■■■■"'ZZZZZZZZZZ^ZZZ^^^^      \ 005/itS  ' 

I  Special  Services  , 

_ 

Monthly  Maintenance""!!""";!;;!!;;!'! 50000-1  JOttOQ  owe  time 

■^  - Negotiable     phis,     actual 

mOBthly  1 

• - ' 500.00/eacb 


File  Maintenance 

Mergers/Aoqoisirions  . 

Multiple  R/T  Number* -_-_,        ,     , ,. 

Parameter  File  MaiBte«ance 5Q.0O  number/mofrtb 

Muitip!  Sorter  Pockets !!!!!!!!!!!!!!!!!!!!!!!!!!!!!;:;:' ' ?^;?^!!!"?- 


Data  Servicer  Conversion 
Minimum  Monthly  Charge  (Excluding  Actual  Charges 


300.00/pocket/month 

500.00/conversion 

250.00 


Kusas  City  KcgioMt  Cknler 

Inclearing  Processing  Fee  Schedule 


Monthly  capture  volume 


1-504)00  

504)01-100,000  _ 

10OJD01-175J00O 

1754)01-400,000 

40OgB01-75O4)0O 

7SegD01-Over  __ 

Reject  Reentry  .04/item 
Posting  File  .0005/item 


Basic  fee 
(rapture) 

.016 
.014 
.012 
.010 
.009 
.007 


Daily 
sort^^ 


.013  .016 
.011  .014 
.009  .012 
.007.010 
.006.009 
.004.007 


Cycle/ 

monthlv 

sort*' 
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Volume  levels  '  Basic  seaice '       Telephone  Forward  coll«lion  only* 

request*  ,,         ,.„    , 

Unqualified  Qualified^ 

1-750  

751-2.500  Sl.60-2.65  53.50  $.75  S  '7 

2,501-over ; !.!!!!!.!!!!!!!!!!!! 0.95-1.85  na  .70  ^7 

Regulation  J  Notification  3.00/item """"' '2'""  ^-65-1.55  na  55  ^^ 

'Surcharge  for  same-day  daily  return:  15%        -^ 
Fees  for  daily  and  cycle/monthly  return  are  in  addition  to  the  basic  fee 

■^  Items  must  be  fully  qualified  using  heat  sensitive  strips.  r 

"       _    Other  Sen-ices 

Support  Services       '  '      ■         ■ 

Certified  Checks  

Facsimile  Transmission !!!""!!!! ■ 50/iteTii 

Microfiche  Monthly  Reports ISO/tnuisnsission 

Microfilm  of  Checks  Captured  !!"".".!!. ' 25.00/nujnfb 

Original  Item  Return  "!!!!."!!!!.!!!!.! 01 /item 

Research 2.75'item 

Stop  Payments -.'."!!!"!""!.".!!.".."!!!!.!" 20.00.'hour 

Telephone  Check  Inquiry !!!!!!.".!." ^  00'.>tr.p 

Signature  Verification  !!,.!!!!. lOO/iuquiry 

Counter  Items 35/ item 

With  MICR  Encoding ^^ 

Without  MICR  Encoding •■"'•■•     •04/itcm 

Photocopies/Microfilm  Copies  !!!".""!!!!!!!! lO/itom 

Audit  2,75;'iteni 

■ 2.75/ifeni  of  2O.00/hour  ^■ 

■  '>'1'mpy,    w-fjichnvpr    is 
Settlement  less 

Daily  Reporting '.., 

Settlement  Only  (Inclearings  or  Returns)  2j.00/nrvjnth 

Third  Party  Settlement  Z'Z'Z K)0.00'moiHh 

Special  Sorting  Options  3jO.OO/roonfh 

Account  Separators  

■ ■ 00. 'item    (S175.0O    mini- 
Truncated  Items  Returned  Unsorted n  urn) 

Truncated  Items  Returned  Sorted  OO^/itTOi 

■ 012'item    (S250.t>0    mini- 
Sequence  Number  Order mum) 

Other  Miscellaneous  Fine  Sortine  oosatem 

°    005/ifCTn 

Backup  Service  Special  Sen-ices 

Set-Up  Charge  : 

Monthly  Maintenance 500 .00-1 .500 .00  one  time 

1 Negotiabie      pJus      artu  ,1 

File  Maintenance  montbJy  tts^r 

Mei^gers/Acquisitions  

Multiple  R/T  Numbers !!!"!!."!!!!"'"                     500.00/each 

Parameter  File  Maintenance SOOO/nundier'nionih 

Multiple  Sorter  Pockets  !!!"""."!! 25.00.'chaiip! 

Data  Servicer  Conversion  300.0tVpocke'..  rrumth 

Minimum  Monthly  Charge  (Excluding  ActuarChar^es)";.'"".'!';;!;;.;!;;;'""!^                     S00.00/a>fK«si»n 

Minneapolis  Regional  Center 

Inclearing  Processing  Fee  Schedule 


Monthly  capture  volume 

1-25.000  

25.001-50,000  „... 

50.001-75.000  ...: 

75.001-175.000  

175,001-400.000  

400.001-750.000  

750.001-over !..!""!'"!!!'.!. 

Reject  Reentry  .04/item 
Posting  File  .0005/item 


Basic  fw 

Eteilv 

Cycl.' 

(capf.ire) 

so^- 

rrniitl,!,- 
son  '  - 

.020 

.rr<7 

V.    1 

.016 

.ou 

.-■>    . 

.014 

.on 

.(I'  ; 

.012 

.orj'j 

.'!'  l 

.010 

.fill  7 

.0     ) 

.009 

.0'  «i 

.M     1 

.007 

.tA.-t 

..,(,/ 
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Return  Items 

Vtrfume  levels 

Ba.sic  service  * 

Telephone  forward  collection  only  * 
Request^           Unqualified         Qualified  ^ 

Premium 

1-2,000  

SI  .65-2.65 

1.15-1.90 

.75-1.65 

S3.50                       $.70 
NA                         .70 
NA                       .65 

&2« 
.2& 

2,001-4,000 

$.34 

4,001-Over 

.34 
.34 

'  Surcharge  for  same-day  return:  15% 

2  Fees  for  daily  and  cycle/monthly  return  are  in  addition  to  the  basic  fee. 

^Full  service  processme.  Excludes  large  dolllar  notification  required  under  Reaulation 

*  Return  items  received  for  forward  collection. 

'Items  must  be  fulfy  qualified  using  heat  sensitive  strips. 


a:  an}. 


Support  Services 

Certified  Checks  

Facsimile  Transmissinn 


Other  Senicps 


.50/item 


Microfiche  Monthly  Reports  „ ^.f^T^    T*"° 

Microfilm  of  Cheeks  Captured  "■??''"°°"' 

Original  Item  Return  .„ -^l'}^^"^ 

^^''^^^^^ - - - - 20.00/hour 


Slop  Pavments _ ^  _^, 

Teiephcr.e  Check  inquiry ,™°P. 

Signature  Verifu;ation immqm 

Counter  Items  25ritem 

With  MICR  Encoding ^... 

Without  MICR  Encoding  ...J^ in/> 

Photocopies/Microfam  Copies  o^JrJ^ 

Audit  _ ^. : 2.75/iteiH 


75/rtem  or  20.00/hour 
.50/copy,    whichever 
less 


25.00/month 


Settlement  I 

Daily  Reporting  .' 

Settlement  Only  (Inclearings  or  Returns) innnn/™^„.k 

Thi^  Party  setuemen.....' [ :.;:;:::;::;::::::::::::::;: ^^-^i!!^!!!!? 

.Special  Sorting  Options 

Account  Separators 


3,50.00/month 


Truncated  Items  Returned  I'nsorled 
Truncated  Items  Returned  St)rted    ... 


003/ item 

mum) 
.002/item 
.01 2/ item 
mum) 


(SI 75.00    mini- 


(S250.00    mini- 


Sequence  Number  Order  I  on'i/t 

Other  Miscellaneous  Fine  Sortin"  «>c/. 

" 005/itcm 


S pet  hi!  Sfnicfs 


Backup  Senice. 

Set-lJp  ('■  irge 

Monthly  .vlaintenance 


!  Maintenance 
MRrgers/AcnuLsitions  ,  r.^r,^,      i. 

Parameter  File  Maintenancr 


500.00-1.500.00  one  time 
Negotiable      plus      artuiil 
monthly  usage 


50.00/number/month 


Multiple  sorterVockets ...:...:::::::::  ::::;:::::::i  fr:^'t'^r. 


D;ita  Servicer  Qinversion 
Minimum  Monthly  Charge  (Exi  Jiuimg  At.tual  Ch; 


300.00/pocket/morvth 

500.00/conversion 

250.00 


St.  Louis  Rej>i<inal  Cemter 


>1iin;iilv 

1  ii[itur<' 

V  olunii 

1-25,000  

25.001-50,000  

50,001-75,000  

75,001-175,000  

175.001-400,0(X)  .-. 

400.001-750.000  

7.50.001-Over 

Reject  RwMit'i    04/item 
Posting  File  i„/0.',/itcin 

•                      ' 

Basi(  fee 
(capture) 

Daily 
sort  ^'■^ 

Cycle/ 

monthly 

sort  •■ ' 

.020 

.017 

.020 

.016 

.013 

.&16 

014 

.011 

.014 

.012 

.009 

.012 

.010 

.007 

.010 

.009 

.006 

OtW 

.007 

.004 

•     .fX17 
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VuUimc!  levels 


Basic 


ser\'ic(r 


TelephotM- 
nsqiicst ' 


Forward  ocrflectian  only* 
Unqualified         Qualified' 


S2.25 
2.00 
1.75 
1.25 


SUM 
NA 
NA 

NA 


S.60 
.60 
.60 
.50 


1-500 „ 

501-1,000  

1.001-2,500  „ "1' 

2,501-Over  !"!'"!!""!!"!.!"!!' 

Regulation  J  Notification  3.00/iteni 

'  Surcharge  for  same-dav  daily  return:  15% 

2  Fees  for  daily  and  cyde/monthlv  return  are  in  adtfitkw  to  <he  basic  fee 

* Ret'u"rrSsP^^^ffi;iti'?oTecK"  """'""""  "^"'"^'  ""'^^^  •^"«"'^^'-«  "^  «""  ' 
•Items  must  be  fully  qualified  using  heat  sensitive  strips. 

CXhcr  Sf^nicf's 

Supjwrt  Services 

Certified  Checks  

Facsimile  Transmission  

Microfiche  Monthly  Reports  

Microfilm  of  Checks  Captured  25.00/raoDth 

Original  Item  Return  -     •0^''te«> 

Research  2.75/itera 

Stop  Payments 20.00/hour 

Telephone  Check  Inquiry  - SJXJ/stop 

Signature  Verification  ..'. l«>/iBquir>' 


S.20 
.20 
.20 
.20 


.30/item 

1 .  50/ transraissitin 


Counter  items 

With  MICR  Encoding  

Without  MICR  Encodiap  ... 
I'hotocopies/Microfilm  Copies 

Audit _ 


.35^iteai 

.04/item 

lO/item 

2.7S/iteni 

2.7S/ite(B  or 
hour+.50/copy, 
over  is  less 


20  00 

w  hich- 


S<;Uieaient 

Daily  Reporting  .  ^c  nni  i. 

Setttemem  Only  <todearings  or  Retumrf  [.  "[ " " " ,X;rxi?       .. 

Third  Party  Settlement  ...Z " l?^  ^{""^*v 

SftecialSortiag  Options  35e.OO/month 

Accrraflt  Separators ,^„,. 

'^ 003/ilem    (S175.00    miiii- 

mura) 

002/ifcm 

" - — 012/item    fS250.00    mini- 
Sequence  Number  Oitier  J^r?' 

Other  Miscellaneous  Fine  .Sorting  XX.,'^"" 

Special  Spnices 
Backup  Service 

Set-llp  Charge ,,., 

Monthly  Maintenance ::::::::;::;:;:::::::::: 500.00-1 500.00  one 


Truncated  Items  ReturncKi  Unsortcd 
Truncated  Items  Returned  .Sorted  .... 


Negotiable      plus 
(nonthly  usi^ 


tune 
actual 


File  MaintenaocH 

Mergers/ Acquisitions  „ ^ionnni^^h 

Multiple  rh;  Numbers „ _ z::::::::::::::::: ^^.^'^ 

Parameter  File  Maintentmcc _ _ _  "' 

Multiple  Sorter  Pockets  "...1."!!!!!!!!^!!!!."". 

Data  Servicer  Conversion  

Minimum  Monthly  Charge  (Exclvdiiig  Actual  Cha.'gesj  ."1..!!!."^!!'.!! !'.!''.".!! 


50.00/ number/month 

25XXVchaBge 

aoaoO/podcAt/month 

SOO.OO/conversion 
250.00 


Des  Moines  Regional  Center 

Proof-of-Dfposit  (PODJ  Fee  Schedulr 
I'roccssing  Fees 


Monthly  pn)cessing  voliimr'  Encodinc  '"^'^  lnr:l<>arinps 

.  ^  capturt^  capturi- 

1-230,000  01«  .012  .008 

250,001-500,000  ...._ .016  Oil  007 

500,001-1,500,000  014  QIO  006 

1.500,001-3,000,000  .012  009  005 

.,000,000 -Over 010  !o08  ^004 

•Monthly  processing  volu.Tie  represents  the-  sum  of  KJD  Capture  and  Inclearings  Capturr?. 


urttisr- 
ce  sort 

Exception 

pull/cycle 

sort 

Kfjwjts 

.00600 

.n02CKI 

.04 

.00525 

.06175 

.04 

.00450 

.00150 

.04 

.00375 

.00125 

.04 

.00300 

.00100 

04 
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I  Other  Foes 

Return  proressing  and  other  existing  ancillary  inclearing  services Available  upon  request 

I  Cl(;aring  Fees 

Deposited  items Local  S.Ol 

RCPC  .018 
RCPC-Prem.  .043 
Transit  .049 

Relationship  Fees 

Account  Maintenance  S12;00 

Daily  Statements 

Via  SMARTS  ^ No  Charge 

Paper  Daily  Advice  (per  day)  2.50 

Balance  Reporting-Manual 75.00 

Credit  Transactions , 0.35 

Debit  Transactions  0.15 

.SMARTS  Electronic  Connection,  Basic  No  Charge 

Wire  Transfer 

Incoming 3.00 

Outgoing 4.00 

With  Phone  Advice  6.00 

Internal  Transfer \'o  charge 

Collections  ,      j 

Bonds/Coupons  Per  Envelope  ' 

Local/Government 5.00 

Out-of-Town  7  00 

Domestic/Checks  „ "[  15.00  (Plus  Actual) 

Canadian  Items 25 

Foreign  Collections  25.00  (Plus  Actual) 

Food  Coupons — Loose  0.03 

Food  Coupons — Full  Straps  0.15    -     • 

I  Terms  of  Account 

Payment  of  Processing  Fees  and  Clearing  Fees  ane  made  by  a  dirnrt  charge  to  the  account  or  by  payment  of  our  invoice.  PavmenI 
of  Relationship  Fees  are  made  only  bv  balance  compensation. 

Payment  of  Processing  Fees  and  Clearing  Fees  are  also  available  by  balance  compensation  at  slightly  different  nUcs.  Contact  the 
.Federal  Home  Loan  Bank  for  prices. 

The  earnings  credit  rate  is  based  on  the  average  discount  rate  of  the  91-Day  Treasury  Bill  auction  of  the  current  month.  Interest 
that  approximates  the  Fed  Funds  rate  will  be  paid  to  the  account  for  excess  balances.  Deficient  balances  will  be  charged  at  the 
average  Fed  Funds  rate  of  the  current  month.  I 

Prices  are  subject  to  change  without  notice.  I 

I  Kansas  City  Regional  Center 

Pr(iof-of-Deposit  (POD)  Fee  Schedule 
Processing  Fees 


Monthly  prof.essing  vohimi; 


ing 

i'OD 

rapture 

Inclearings 
opture 

Account  se- 
quence sort 

Exception 

f)ull/cycle 

sort 

.022 

.P12 

.008 

.00600 

.00200 

.020 

.011 

.007 

.00525 

.00175l 

.018 

.010 

.006 

.00450 

.00150 

.016 

.009 

.005 

.00375 

.00125 

.014 

.008 

.004 

.00300 

.00100 

Rejects 


1-250.000  

250.001-500.000 

500,001-1,500,000  

1.500,001-3,000,000  

3,000,000-Over  

•Monthly  processing  volume  represents  the  sum  of  POD  Capture  and  infjcarings  Cnptum. 

Other  Fees 

I  V 

Return  prof;essing  and  other  existing  ancillary  iiK.liMrihg  services  Available  upon  request. 

(Clearing  Fees 


.04 
.04 
.04 
,04 
.04 


Deposited  items Local  S.Ol 0 

Country  .021 
Transit' .045 

Rel.itionship  Fees 

Account  Maintenance  , Si  2.00 

Daily  Statements 

Via  SMARTS  , No  Charge 

Paper  Daily  Advice  (per  day)  2.50 

Balance  Reporting — M..nti<il  , 75.00 
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Credit  Transactions 

Debt*  TraasactioBJS  _ !!!!!!" "" ~ " — ^•■*5 

SMARTS  Electronic  Connection.  Basic " ^ '•'' 

Wire  Transfer • No  Charge 

Incoming  

Outgoing ^ ■'•00 

With  Phone  Advice "Z'ZZI'""'""''. """ " ^^ 

Internal  Transfer _ „ ' "" ^^ 

CwHertions  " - - No  Clwige 

Bonds/Coupons  Per  Envelope. 

liOcat/Govwtwneirt 

Out-of-Town ] " 5.O0 

Domestic/Checks ' •- 7«) 

Canadian  Items ^.^.""^!".!!!!"!!:""!'Z " 1500  (Plus  Actuali 

Foreign  Collections " ^^ 

Food  Coupons— Loose  !.".'"."!."!"."'l!!.- ^^^  '^'"^  Actual) 

Food  Coupons— Full  Straps  ... .  0.0225 

'  " - ~ 0.15 

Terms  of  Account 


■  pnces 


The  earnings  credit  rate  is  based  on  the  average  discount  rate  of  the  91-Dav  Trpasnrv  R.ii  a.,^ir„  r,(  .k 


nvojcc.  Pa>Tnem 
rates.  Contact  the 


srage  hed  Funds  rate  of  the  current  mon^ 
Pnces  are  sub^t  to  change  without  notice 


current  month,  interest 
ill  be  charged  at  th* 


NGnaeapolis  Regional  Center 

Proof-of-Deposit  (POD)  Fee  Schedule 
Processing  Fees 


Monthly  pimcessing  volume* 


Encoding 


POD 

capture 


.022 
.020 
.018 
.016 
.014 


.012 
.011 
.010 
.009 
.008 


Indearings 

capture 


1-250.000  

250.001-500,000  _„ „ „......„™!Z 

500.001-1,500,000 "..  . 

1,500.001-3,000,000 

3,000.000-over !!!!!!!!."!!!!!!!!!!!!! 

•Monthly  processing  volume  represents  the  sum  of  POD  Captare  and  Inciearing7c:apture. 

Other  Fees 


.008 
.007 
.006 
.005 
.004 


Acoount  se- 

quence  sort 

.00600 
.00525 
.00450 
.00375 
.00300 


Return  processir^  and  otfcer  existing  a<K;i!l«ry  imrkwing  ser\'ices 

Clearing  Fees 


Exception 

pull/cycle 

sort 

.00200 
.00175 
.00150 
.00125 
.00100 


Rejects 


.04 
.04 
.04 
.04 
.04 


Available  upon  request. 


Deposited  items 


City  $.01 
RCPC  $.02 
Country  $.0285 
Transit  $.OSS 


Xel8tio««hip  Fees 

Account  Maintenance  

Daily  Statements  

Via  SMARTS  ..    _ 

Paper  Daily  Adwe  (per davJ  ZZ NoChaise 

Balance  Reporting— Manual ^rL^ 

Credit  Transactions ...ZZZZ". -  ~- 

Dobtt  TranMctioRs  ! 

SMARTS  Electronic  Connection.  Baste  ".ZZ'''Z. 

Wire  Transfer  

Incoming 

Outgoif^ . — . — \z^^zizzzz^z^zzzzzz " 

With  Phone  Advice '" " 

laternal  Transfer ""'''"""""" ''Z'Z-Zl 1 "~ 

Collections  "  " "" 

Bondx/Coupoas  Per  Gorelope 

Local/Goveraraeat 

Out-of-Town  "'...."...~!.~"!!..."..."." 

Domestic/Checks  *~"" 


$12.00 


0.35 
0.15 

No  Charge 

3.00 
4.00 
6.00 
14q  Charge 


S.OO 
7.O0 
15.00  QHus  Actual) 
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Canadian  Items ; 25  ' 

Foreign  Collections 25.00  (Plus  Actual) 

Food  Coupons — Loose 0.04 

Terms  of  Account 

Payment  of  Processing  Fees  and  Clearing  Fees  are  made  by  a  direct  charge  to  the  account  or  by  payment  of  our  invoice.  Payment 
of  Relationship  Fees  are  made  only  by  balance  compensation. 

Payment  of  Processing  Fees  and  Clearing  Fees  are  also  available  bv  balance  compensation  at  slightly  different  rates.  Contact  the 
Federal  Home  Loan  Bank  for  prices. 

The  earnings  credit  rate  is  based  on  the  average  discount  rate  of  the  91-Day  Treasury  Bill  auction  of  the  current  month.  Interest 
that  approximates  the  Fed  Funds  rate  will  be  paid  to  the  account  for  excess  balances.  Deficient  balances  will  be  charged  at  thfi 
average  Fed  Funds  rate  of  the  current  month. 

Prices  are  subject  to  change  without  notice. 


St.  Louis  Regional  Center 

Proof-of-Deposit  (POD)  Fee  Schedule 
Processing  Fees 


Monthly  processing  volume* 


1-250,000  

250,001-500,000  

500,001-1,500,000  ... 
1,500,001-3,000,000 
3,000,000-Over  


ing- 

POD 

capture 

Inclearings 
capture 

Account  se- 
quence sort 

Excepton 

pull/cycle 

sort 

Rejects 

.020 

.012 

.008 

.00600 

.00200 

.04 

.018 

Oil 

.007 

.00525 

.00175 

.04 

.016 

.010 

.006 

.00450 

.00150 

.04 

.014 

.009 

.005 

.00375 

.00125 

.04 

.012 

.008 

.004 

.00300 

.00100 

.04 

•Monthly  processing  volume  represents  the  sum  of  POD  Capture  and  Inclearings  Capturo. 

Other  Fees 

Return  processing  and  other  e.xisting  ancillary  incloaring  services 

Clearing  Fees 
Deposited  items 


Available  upon  request. 


Local  $.01 

RCPC  S.018 
Country  $.01 7 
Transit  $.05 
Relationship  Fees 

Account  Maintenance  .' S12.00  - 

Daily  Statements 

Via  SMARTS  No  Charge 

Paper  Daily  Advice  (per  day) 2.50 

Balance  Reporting — Manual  „ 75.00 

Credit  Transactions 0.35 

Debit  Transactions  _ 0.15 

SMARTS  Electronic  Connection,  Basic  No  Charge     ^ 

WirrTransfer 

Incoming 3  OO 

Outgoing  „ 4.00 

With  Phone  Advice 5.00 

Internal  Transfer nq  Charge 

Collections  1 

Bonds/Coupons  Per  Envelope  I 

Local/Government ^ 5.00 

Out-of-Town 7_oo 

Domestic/Checks „ 15.00  [Plus  Actual) 

Canadian  Items _ 25 

Foreign  Collections ''SZ  25.00  (Plus  Actual) 

Food  Coupons — Loose  „ 0.02 

Terms  of  Account 

Payment  of  Processing  Fees  and  Clearing  Fees  aJe  made  by  a  direct  charge  to  the  account  or  by  payment  of  our  invoice.  Payment 
of  Relationship  Fees  are  made  only  by  balance  compensation. 

Payment  of  Processing  Fees  and  Clearing  Fees  are  also  available  by  balance  compensation  of  slightly  different  rates.  Contact  the 
Federal  Home  Loan  Bank  for  prices. 

The  earnings  credit  rate  is  based  on  the  average  discount  rate  of  the  «1-Day  Treasury  Bill  auction  of  the  current  month.  Interest 
that  approximates  the  Fed  Funds  rate  will  be  paid  to  the  account  for  excess  balances.  Deficient  balances  will  be  charged  at  the 
average  Fed  Funds  rate  of  the  current  month. 

Prices  are  subject  to  change  without  notice. 
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Des  Moines.  Minneapolis,  KansM  City  and  St.  LouM  RegioMl  Centere 

Lockbox  Fee  Schedule 
Basic  Service 

Mortgage  

Consumer [ S.12-.25 

Retail-Commercial !.I!!!!!!!!!."!"!!!"!I!! 09-.15 

Wholesale-Commercial  07-.15 

Credit  Card !!!!!!"!!!!!!!!!!!!!!!!!!!." i5--55 

Data  Capture  and  Transmit  "!!!!!"!."!"I.""1"! 07-.15 

Includes  use  of  derogatory  file  as  required..  OlS-,030 

Rejects  pulled,  balanced  and  returned  per  instructions 

''TocSms!*°°  ^^"^^  ""^  ^""^  ^'  '^"''^-  '"'^'"des  preparation  of  new  or  substitute  machine-readable    .65/item 

Microfilm  Remittances  or  Checks  

Credit/Posting  Advice 01/item 

Photocopies  25/adyice 

Recurring 

On  Request  ZZZZ'Z'^^Z^"". 05/copy 

Facsimile  Transmissions  25/copy 

Recurring  

On  Request  !...."."!!!!, 85/page 

Microfilm  Copies ."]"" 1.50/page 

Payment  Discounts  Calculated  !!."."! 2.75/copy 

Telephone  Inquiry  or  Notification  25/discount 

Foreign  Item  Processing  100/call 

U.S.  Dollars 

Foreign  Currency ,..  75/check 

Process  Cash  Payment ..!!!!! ' 3.50/check 

Daily  Reporting 5.00/each 

Courier/Postage 50.00/month 

^'^^ay?""'"^  '"**  remittance  materialretain^'unsort^'forHdaysand  des'^ye'd  N^otLted 

Minimum  Monthly  Billing  

(Excludes  Actual  Chaiges).  175.00 

New  Accoimt  Set-Up 

Special  Services 50.00-500.00 

Negotiated 

Statement  Rendering  Fee  Schedule 
Statemeftts  Per  Month,  Non-Truncated 

First  5,000 „.... 

Next  5.000 *-^^ 

Over  10,000 ."!!!."!!!!!!!!!!!!!!."."!!!!!!!."."! ^^^ 

Statements  Per  Month,  Truncated ""!!..""!!!!!."!..."!.!!!!!!!! il 

Statement  Inserts "' 

Other  Mailings ......".."!."...."!!!.!!.."!!.".."!!"! °^ 

Surcharge  for  One  Cycle  Per  Month  !..!"!."."!!!!!."!."!!!!!!!" ,'Jfa, 

Fine  Sort  Counter  Items  for  Statement  Insertion  l^ic 

Sort  Counter  Items  Without  MICR  rr 

Courier,  Postage  and  Envelopes  ?       , 

Pre-SortOnly  .„ '.'.Z'ZZ'Z" ' ,"^' 

''"n':m'£rt:iu'S"e::tt:dtt.S^^ 

Pricing  to  Forward  Cycle  Items  to  Data  Processor  for  Statement  Handling 

Insertion  of  Trigger/Separator  Tickets 

Sorting 

Trigger  Ticket  Expense  "ZZ ■" „??,      " 

Insertion  of  Rejects 012/account 

Photocopies  of  Missing  Items  „  .040/reject 

Courier.  Postage  and  Boxes  ,, 2..5/copy 

Monthly  Fee  for  Special  Handling •■■"••••■"•••"■■■■""""""^  25  oSlvcle 

(S75.00  minimum) 
District.  10.— Federal  Home  Loan  Bank  of  Topeka  (1994  NOW/DDA  Services) 

Cash  Letter  Processing 
Encoded  Processing  Fees 

^'^'^  Local  RCPC  Country  Transit 

^'°"'^°  " S.015  S.023  S.029  S.067 


ttaaa 
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Slate 


Local 


RCPC 


Country 


Transit 


Nebraska  . 
Oklahoma 
Kansas 


.025 
.025 
.020 


.038 
.038 
.039 


.03^  .067 

.038  .067 

.OSS:  .067 


Encoding  Fee  

Rejects  on  Encoded  Items  . 

Retums/Redeposits  ...._ 

Collections  

Coin  and  Currency  

Courier/ Amiored  Car  Cost 
Research/Mass  Photocopy 

ACH  Settlement 

Item  Retrieval 1. 

Facsimile 

Postage  

Electronic  Inquiry 


Other  Cash  Letter 


•7- 


Full  Service  DDA 
Cycled 


Demand  Disbursement  Processing 


Truncated 

BasicDDA 

Cycled  ._ „..„ 

Truncated 

Additional  DDA  Fees 

Large  Item  Return  Notirication 

Mass  Photocopy  Requests 

Additional  Statement 

Item  Retrieval  

Facsimile _ 

Postage 


Monthly  Maintenance  Fee 
User 


Non-user  

(User  is  any. customer  that  also  utilizes  the  Bank  for  item  or  cash  letter  processing  or  clears  at  least  100  checks 


.023  per  item 

.15  pet  item 

.80  per  item 

6.5a  per  item 

Z.50.  per  call 

As  chaig^d 

.ts  per  item/$T?/houc 

.50  per  ttans. 

2.25-  per  item 

1.75  per  page 

At  cost 

No  charge- 


.15  p*r  item 
.12  per  item 

.11  per  item 
.08  per  item 

3.00'p«!  item 

.15  pw  item/$32/hour 

2.00  pwsMBment- 

2.25pa'itiBm 

1.75  p«r  pagR 

At  cost 

$25 
$50 
par  month. 


Inclearing  Processing  (fees  are  per  item) 


1-10,000 

10,001-25,000 

25.001-50,000 

50,001-100,000 

100,001-250,000 

25a,001-500,000 

500,001-750,000 

750,001-1.000,000 

1,000,001-above  

(Transit  items  charged  to  cash  letter  fees) 


.018 

.035 

.OW 

.034 

.014 

.031 

.012 

.026 

.oog< 

.020 

.009- 

.013 

.008 

.013 

.008 

on 

.007 

.OlOi 

Proof  of  deposit  processing  items  per  month 


Pae 


1-10,000  

10,001-25,000 


25,001-50,000  

50,001-100,000  

100,001-250,000  

250,001-500,000  

500,001-750,000  

750,001-1,000,000  

1,000,001-above 

Item  account  number  sort  fee 


.Qia 

.015 
.013 
.011 

.Ota 

.009i 
.0«8 
.007/ 
.019 


Return  item  per  month 


Fee 


1-2,500 


2,501-4.000 
4,001-6,000 
6,001-8,000 


Sl.41 

1.11 

.76 

.46 

.41 

.36 


8,001-12,000  

12,001-above Z^"""''''""'"^^^^^  

Other  inclsBring  faas  (parmonth  unless  otherwise) 

.   Minimiun  Processing  Fee -cnn 

Settlement  w/PHLB  Processing: ^  .  '  "- " '    ^^  f 
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Return  item  per  month 

F«e 
Settlement  Only 

Item  Retrieval  (per  item)  !1""!!!!!"!!."!!!!." ^^ 

Mass  Photocopy  (Sl2  per  hour  and  per  item  of)  ....!..!!!!!!!!!!!!!      ^^^ 

Over-the-Counter  Items  (Per  item) ;.!!."!!^!! *5 

Large  Item  Retxim  Notification  (Per  item) „.!!! °3 

Facismie  (Per  item) !!!!!!!!" ' ' - ■^■^ 

Postage "'""'". " ^-^5 

' At  cost 

Statement  and  Lockbox  Processing 
Statement  processing 

Truncated  Statement  

Cycled  Statement ! 08 

Per  Insert ' ' 20 

Postage ,...;. ; ....!..!!!!!!!!"!!!!!"""!!"!!!"" °^ 

Envelopes/Statements  :..."!!!!!!!!!.!!!!!!!!!!!! At  cost 

Electronic  Statement  Printing "'""!!""!!"!!:"!.""!!!!! ^^  ^^^ 

($150  niinimum  monthly  fee) 03 

Lockbox  Processing  (per  item)  Per  image 

1-50,000  monthly  items 

50,001-80,000  monthly  items 1^" 

80,001-120,000  monthly  items ^05 

120,001-160,000  monthly  items 100 

160,001-above  monthly  items  !."!!.!!!!!!!!"!!!!!! *" ^^ 

Exception  Item  Review/Processing ^^^ 

Photocopy  Retrieval  070 

Postage ''"^^''Z^'"'"'ZZ " " ^-^^ 

Monthly  Processing  Fee  " A'  cost 

SlOO 

^  ,  ,  Safekeeping  and  Wire  Transfer  and  Reserve  Processing 

Safekeeping  processing 
Transaction  Fees 

Federal  Reserve  Book-entry  Securities 

Reclaims  and  DKs ^00 

PTX:  Depository  G^«^As  and  DTCs  !!"!!!!!!!!!!!!!"!!!!!.";;!.""".".■.'"";"" " 2.50 

Physical  Securities 35.00 

Euro/Cedel Securities ZZZZZZZZZZ'. '*°°° 

Interest  Payment  Fees 75.00 

Federal  Reserve  Principal  &  Interest  

PTC.  DTC  and  Physical  P&I '...ZZZZ'. ^^ 

Segregation  and  Pledge  Activity  Fees  ^  ^ 

^tnd'Jl'X'keS  '°  ""^^'^  ''"''•  ''''^«"  '°  ''^  ^^"'  ''  ^"^'«^^'  '°'  ^^^»°^«^-  O'^"  ^^^^'  Seg-gation    10.00 
Account  Maintenance  Fees 

Federal  Reserve  Book-entry  Securities 

Other „ ZZZZ. ^■^° 

in-house !!!!!.!!!!!"!!."". " ^'^ 

Registration,  Postage,  other  miscellaneous „ ?^ 

Wire  transfer  processing  fee  "     ^^  ^°^^ 

Incoming  , 

Outgoing .^ !!!.""!"!"."."!!!!!!! ■'■^^ 

Pass-through  Reserves  (per  month)  ^^^ 

25.00 

District  11.— Federal  Home  Loan  Bank  of  San  Francisco  (1994  NOW/DDA  Services) 

(Services  not  provided) 

District  12.— Federal  Home  Loan  Bank  of  Seattle  (1994  NOW/DDA  Services) 

(Services  not  provided) 
By  the  Federal  Housing  Finance  Board  - 

Rita  L  Fair. 

Acting  Managing  Director. 
[FR  Doc.  94-19498  Filed  8-10-94;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Security  fwthe  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Mon performance  of  Transpertatien; 
Issuance  of  Certificate  (Performance 

Notice  is  hereby  given  that  the 
following  have  been,  issued  a  CectiGcate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

West  Travel,  Inc.  (d/b/a  Alaska  Sightseeing/ 
Cruise  West],  4th  and  Battery  Building, 
Suite  700,  Seattle,  Washington  98121 

Vessel:  SPIRIT  OF  COLUMBIA 
Dated:  August  5. 1994. 

loseph  C  Pttildng, 

Secretary. 

|FR  Doc.  94-19646  Filed  8-10-94;  8:45  am) 

BILLING  COOE  NSO-OI-M 


Ocean  Freight  Forwarder  License 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission   ' 
pertaining  to  the  Ucensing  of  ocean 
freight  forwarders.  46  CFR  510. 


License 
-No. 

Name/address 

Date  reissued 

2361 

ISC  Transport 
Ltd.,  71-08 
51st  Avenue, 
Woodside,  NY 
11<377 

July  18,  1994. 

Brj-ant  L.  VanBrakle, 

.  Director.  Bureau  of  Tariff;;.  Certification  and 
Licensing. 

IFR  Doc.  94-19581  Filed  8-10-94;  8:45  am) 
BILLING  CODE  6730-01-M 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  foru'arder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  Ifcensing  of  ocean 
freight  forwarders.  46  CFR  510. 
License  Number:  2464 
Name:  NOCS  International,  Ltd. 


Address:  1091  Remoimt  Road, 

Charleston,  SC  29406 
Date  Revoked:  June  17, 1994 
Reason:  Surrendered  license 

voluntarily. 

License  Number:  3527 
Name:  Martha  Mendivil 
i4ddress;  10233-35  NVV  9th  Street, 

Miami,  FL  33172 
Date  Revoked:  June  24, 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
Ucensa  Number:  2401 
Name:  Phoenician  Transport,  Inc. 
Address:  128  Berger  Street,  Wood-Ridge, 

NJ  07075 
Date  Rtvoked:  June  26,  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  3020 

Name:  H  and  K  Transportation,  Inc. 

Address:  3424  Lakeside  E>rive, 

Oklahoma  City,  OK  73120 
Date  Revoked:  July  6, 1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  3178 
Name:  Margin  L.  Nelson  Company 
Address:  2200  Sixth  Ave.,  Ste.  407. 

Seattle,  WA  981 2l 
Date  Revoked:  July  10, 1994 
Reason:  Failed  to  maintain  a  vaUd' 

surety  bond. 

Bryant  I.  VanBrakle, 

Director,  Duiffau  of  Tariffs.  Ceriincation  and 
Licensing. 

IFR  Doc.  94-19582  Filed  8-10-94:  8:45  ami 

BILLING  OODE  873(M>1-M 


FEDERAL  RESERVE  SYSTEM 

Banco  Santander,  S.A.,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permiseibie  ftonbanking  Activities 

The  companies  listed  in  this  notice 
have  fifed  an  appUcation  under  § 
225.23(B)fl)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Hsted  in  §  225.25  of 
Rogulation  Y'  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  bo  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  e]q>ected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
;  fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,.comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  thaiv  August  31, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Libertv  Street,  New  York. 
New  York  10045:     ' 

1.  Banco  Santander,  S.A.,  Santander. 
Spain;  to  engage  de  novo  through  its 
subsidiary  Santander  Investment 
Securities  Inc.,  New  York,  New  York,  in 
providing  investment  and  financial 
advisory  services  specified  in  § 
225.25(b)(4)  of  the  Board's  Regulation  Y 
and  engaging  in  the  seciuities  brokerage 
activities  specified  in  §  225.25(b)(15), 
with  respect  to  all  types  of  securities, 
subject  to  the  limitations  set  forth  in 
those  sections  and  §  225.125  of  the 
Board's  Regulation  Y. 

2.  Dresdner  Bank  AG,  Frankfurt, 
Germany;  to  engage  de  novo  through  its^ 
subsidiary'  Oechsle  International 
Advisors,  L.P.,  Boston,  Massachusetts, 
in  providing  foreign  exchange  advisory 
services,  includiiig  currency  overJay 
activities,  pursuant  to  §  225.25(b)(17)  of 
the  Board's  Regulation  Y,  as  expanded 
to  include  the  commodities  and 
instruments  listed  in  the  attachment  to 
SR  93-27  (nS)  of  May  21, 1993,  as  that 
list  may  be  amended  from  time  to  time. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Keiley,  Vice  President)  104 
Marietta  Street,  N.VV.,  Atlanta,  Georgia 
30303: 

1.  Synovus  Financial  Corp., 
Columbus.  Georgia;  and  TB&C 
Bancshares,  Inc.,  Columbus,  Georgia,  to 
engage  de  novo  through  a  new 
subsidiary  Synovus  Securities,  Inc..     - 
Columbus.  Georgia,  in  the  providing  of 
securities  brokerage  services  in 
combination  with  investment  advisory 
services,  related  securities,  credit 
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activities,  and  incidental  activities  such 
as  offering  custodial  services,  individual 
retirement  accounts  and  cash 
management  services  with  such  servic;.?s 
being  limited  to  buying  and  selling 
securities  solely  as  agent  for  Iho 
accounts  of  customers  to  the  e.x'ent 
allowable  and  subject  to  the  liniitatiuns 
s«;t  forth  in  §  225.25(b)(15)  and 
225.25(b)(4)  of  the  Board's  Regulation  V 
Applicants  currently  engage  in  those 
activities  through  their  ^ctif)n  20 
subsidiary,  also  known  as  Synovus 
Sijcurities,  Inc.  Upon  consummation, 
the  activities  listed  above  will  be 
transferred  from  AppUcants'  Section  20 
subsidiary  to  Company,  iand  Applicants' 
Section  20  subsidiary  will  be  renamed 
Synovus  Capital  Markets.  Inc.  Tlie 
proposed  activity  will  be  conducted 
throughout  the  state  of  Georgia. 

C  Federal  Rcsenre  Bank  i^  Kansas 
Caty  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Colt  Investments.  Inc.,  Leawood, 
Kansas:  to  engage  de  novo  in  making 
and  servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  RegulaUon  Y. 

Board  of  Governors  of  the  P<>d<>ral  Reserve 
System,  August  5, 1994. 

JeBniferJ.JohoMa, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-19601  Filed  8-10-94;  8:45  aiii] 

MUINQ  CODE  621»41^ 


First  Citizens  BancShares,  Inc^  et  ai.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  appUed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(«))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  condurtt^d 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  F«d.>nil 
Reserve  Bank  indicated.  Onre  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  lo 
produce  benefits  to  the  pubhc,  such  as 
greater  convenience,  increased 


competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
(.cnflicls  of  interests,  or  unsound 
banking  practices."  Any  request  fur  a 
heanng  on  this  qucbiion  must  be 
fK\.ompani.id  by  a  statement  of  the 
roasoiis  a  written  presentation  would 
nut  suffice  in  heu  of  a  hearing, 
idynlifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  5,  1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261; 

1.  First  Citizens  BancShan^s,  Inc., 
Raleigh.  North  Carolina;  to  acquire  First 
Republic  Savings  Bank,  FSB,  Roanoke 
Rapids.  North  Carolina,  and  thereby 
engage  in  operating  a  federal  savings 
bank  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kellev.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303:  "  *^ 

1.  First  Commerce  Corporation,  New 
Orleans,  Louisiana;  to  acquire  Wolcott 
Mortgage  Group.  Inc..  Metairie. 
Louisiana,  and  thereby  engage  in 
mortgage  lending  activities,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 

Board  of  Governors  of  the  Federal  Reserve 
•System.  August  5, 1994 
Jennifer  }.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Do. .  94-19602  Filed  a-10-94:  8:4.5  ami 
BILLING  COOC  «10^1-jc 
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City  Holding  Company,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  .applied  for  the  Board's  appro',  ol 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225  14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Art 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Anv  comment  no 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  notsuffir.t? 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
axe  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  not  later  than 
September  5. 1994. 

A.  Federal  Reserve  Bank  of 
RichmoDd  (Uoyd  W.  BosUan.  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Vii^inia  23261: 

1 .  aty  Holding  Company.  Charleston. 
Uest  Vii^ginia;  to  acquire  100  percent  of 
the  voting  shares  of  Hinton  Financial 
CorporaUon,  Hinton.  West  Virginia,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  Hinton,  Hinton.  West 
Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  USalle  SUeet,  Chicago.  Illinois 
60690: 

1 .  Citizens  Central  Bancorp,  Inc.. 
Macomb,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Roseville  State 
Bank,  Roseville,  IlUnois. 

C  Federal  Reserve  Bank  of  Kansas 
Gty  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.F&-M  State  Bancshares.  inc., 
Cawker  Qty,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  92.50 
percent  of  the  voting  shares  of  Farmers 
&  Merchants  State  Bank,  Cawker  Cjty, 
Kansas. 

Board  of  Governors  of  the  Fpftfml  Rr'servo 
System.  August  5, 1994. 
Jennifer  J.  Johnson. 
D<;puly  Secretary  of  the  B<xird 
ff  R  Doc.  94-19603  Filed  8-10- 9^  h  4 •>  ;,tv\ 
Bn.LH«G  CODE  m»4l-.F 


FEDERAL  TRADE  COMMlSSfON 

(DKT  C-3508] 

AJiy«  Packaging  Corporation;  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTKM:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
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unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Michigan  seller  of  disposable  paper 
plates  and  its  president  from 
representing  that  any  product  it  sells 
offers  any  environmental  benefit  imless 
it  can  substantiate  the  claim,  or  from 
misrepresenting  that  any  paper  product 
or  package  is  capable  of  being  recycled, 
or  the  extent  to  which  recycling 
collection  programs  for  it  is  available. 
DATES:  Complaint  and  Order  issued  July 
19, 1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Engle,  FTC/H-476,  Washington, 
D.C.  20580.  (202)  326-3161. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
May  6, 1994.  there  was  published  in  the 
Federal  Register,  59  FR  23718,  a 
proposed  consent  agreement  witl^ 
analysis  In  the  Matter  of  AJM  Packaging 
Corporation,  et  al.,  for  the  purpose  of 
soliciting  pubUc  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  3fi  Stat.  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended: 

15  U.S.C  45) 

Ben)uBin  L  Berman, 

Acting  Secretary. 

IFR  Doc.  94-19613  Filed  8-10-94;  8:45  am] 

BILUNa  COOt«7S0-01-M 

[Dkt  C-3504] 

America's  Favorite  Chiclcen  Company; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Georgia-based  fast-food  corporation 
from  misrepresenting  the  extent  to 
which  any  product  or  package  is 
capable  of  being  recycled,  or  the  extent 
to  which  recycling  collection  programs 
are  available  for  such  products,  and 


from  making  claims  about  any 
environmental  benefit  of  its  products  or 
packaging  unless  it  possesses  competent 
and  reliable  scientific  evidence  to 
substantiate  the  claims. 
DATES:  Complaint  and  Order  issued  July 
5, 1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  Steven  Baker  or  Catherine  Fuller, 
FTC/Chicago  Regional  Office,  55  East 
Monroe  St.,  Suite  1437,  Chicago,  IL. 
60603.  (312)  353-8156. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  April  21, 1994,  there  was 
published  in  the  Federal  Register,  59  FR 
19015,  a  proposed  consent  agreement  , 
with  analysis  In  the  Matter  of  Americans 
Favorite  Chicken  Company,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Benjamin  I.  Herman, 

Acting  Secretary. 

[FR  Doc.  94-19611  Filed  8-10-94:8:45  am] 

BILUNQ  CODE  S750-01-M 


[DkLC-3505J 

Columbia  Healthcare  Corporation,  et 
al.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting  - 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
respondents  to  operate  the  HCA  Aiken 
Regional  Medical  Center,  in  South 
Carolina,  as  separate,  independent 
hospital  until  it  is  divested  to  a 
Commission-approved  acquirer.  In 
addition,  for  ten  years,  the  order 
prohibits  the  respondents  from 
acquiring,  without  prior  Commission 
approval,  any  other  hospital  in  the 
Augusta-Aiken  area. 


DATES:  Complaint  and  Order  issued  July 
5,1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Narrow,  FTC/S-3115, 
Washington,  DC  20580.  (202)  326-2744. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
March  4, 1994,  there  was  pubUshed  in 
the  Federal  Register,  59  FR  10388,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Columbia 
Healthcare  Corporation,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments,, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  ^e 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jiirisdictiohal 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding.  , 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  sec  5,  38  Stat.  719,  as  amended;  sec. 

7,  38  Stat.  731.  as  amended:  15  U.S.C  45. 18) 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  94-19612  Filed  8-10-94;  8:45  am] 

BILUNO  CODE  erSfr-OI-M 

[DM.C-3503] 

Manzella  Productions,  lnc.,etal.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission.  . 
ACTION:  Consent  order. 

SUMMARYLin  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  York  wholesaler  of  gloves,  and  its 
owner,  from  misrepresenting  the  extent 
to  which  any  gloves  or  other  items  of 
wearing  apparel  are  made  in  the  United 
States  or  any  other  country,  and  from 
violating  any  provision  of  the  Wool 
Products  Labeling  Act,  and  requires 
them  to  pay  $7,500  in  disgorgement  in 
lieu  of  consumer  redress. 
DATES:  Complaint  and  Order  issued  June 
30, 1994.1 


'Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130, 6th  Street  ft  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  ft  Pennsylvania 
Avenue, N.W..  Washington.  D.C.  20580. 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  statements  by  Commissioners 
Azcuenaga  and  Owen  are  available  from  the 
Conunission's  Public  Refisrenca  Branch,  H-130, 6th 
Street  ft  Pennsylvania  Avenue,  NW.,  Washington, 
DC  20580. 

>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  bt>m  the  Conunission's  Public 
Reference  Branch.  H-130. 6th  StrMt  ft  Pennsylvahia 
Avenue,  N.W.^  Washington,  D.C.  205S0. 
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FOR  FURTHER  tNFORMATTON  COWTACT: 
Brinley  Williams,  FTC/Cleveland 
Regional  Office.  668  Euclid  Ave.,  .Suile 
520-A,  Cleveland,  OH.  44114  (216) 
522-4210. 

SUPPLEMEhfTARLY  WFORMATTON:  On 

Thursday.  April  21,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
19017,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Manzella 
Productions,  Inc..  et  al.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (6))  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  fonn 
contemplated  by  the  agreement,  made 
its  jurisdictional  Tuidings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 
(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  fnlHrpret 
or  apply  sea  5,  38  Stat.  719.  as  amended. 
Sees.  2-5.  54  Stat.  1128-1130: 15  P  S  C.  4.'i 
68) 

Benjamin  1.  Benaan 

Acting  Secretary. 

[FR  Doc.  94-19610  Fih-d  H-10-94:  «:43  ami 

BH.LIMG  COOC  «750-»1-lfl 


[DktC-3509] 

Mia  Rose  Products,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
-unfair  acts  and  practices  and  unfair'' 
methods  of  competition,  this  consent 
order  prohibits,  among  other  thi.ngs,  a 
California-based  corporation  and  its 
officer  from  making  any  reprecent.jtion 
about  the  efficacy  orperformanrr  of  any 
sir  cleening,  air  freshening,  or 
insei :ti._i.idl  product,  unless  the 
re.spondents  possess  and  rely  upon 
competent  and  reHable  scientific 
evidence  to  substantiate  the 
representation. 

DATES:  Complaint  and  Order  ivsiied  July 
19,  1994.^ 

FOR  FURTHER  IMFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Linda  Badger.  FFC/ 
San  Francisco  Regional  Office,  901 
Market  St..  Suite  570.  San  Francisc  o.  CA 
94103.  (415)  744-7920. 


SUPPLEMEffTARY  INFORMATION:  On  Friday 
May  6,  1994,  there  was  published  in  the' 
Federal  Register.  59  FR  23724.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  .Mia  Ro.se 
Products,  Inc..  et  al..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(S-c.  6.  38  Stat.  721;  15  U.S.C.  46.  L,terprfcl.s 

or  applies  sec.  5,  33  Slaf.  719.  as  amended 

L-i  U.S.C.  45) 

Beniamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  94-19614  Filed  »-10-<M.  8  -!5  ■.■m] 

BILLMG  CODE  S750-01-M 


[Dkt  C-3502] 

Nissan  Motor  Corporation  in  U.S.A.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair' 
methods  of  competition,  this  ror.se.it 
order  requires,  among  other  things,  a 
Cahforaia-based  corporation  to  dlst  lose 
clearly  and  prominently  in  each 
advertisement  either  anv  significanl 
restrictions  that  apply  to  ob'taining  a 
promotional  benefit  in  conneclioiTwith 
a  test-drive  offer,  or  that  there  are 
significant  restrictions  that  apply  to 
obtaining  the  benefit,  and  prohibits  the 
respondent  from  mis-ppn^ienting  the 
e.xi.-rtenre,  nature  or  any  cond-rions, 
restritlio.ns  or  limitation^  on  p~,y 
proniDtional  benefit  it  offrr<^'t  nnsumers 
in  the  future. 

DATES:  Complaint  and  Ord*  r  js.sued  lane 
29.  1994.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Broylos,  Michael  Nfilgrom  or 
Melissa  Stemlicht,  FTC/Cleveland 
Regional  Office,  668  Euclid  Ave..  Suite 
520-A,  Cleveland.  Ohio  44114.  (216) 
522-4210. 


'  Copies  of  th«  CompUini  and  the  Oec»io>i  and 
Order  are  available  from  the  Commission 's  Public 
Referenre  Branch,  H-130, 6!h  .Street  A  Ppnnsylvar. 
Avojii;p,  N.VV..  Wa.shii.gion,  11 C  ?05«0. 


•  Copies  of  the  Conipjaint,  the  Decision  aiwi 
Order,  and  statements  by  Com,T.i\s;or.ers  V,io. 
Azcuer..^ga,  Owen  and  Starei  are  available  from  the 
Commis.sion'»  Public  Reference  Branch.  H-130,  6th 
Street  a  Penrs;,  Ivar.ia  Avenue,  N\V.,  VVosliiiK-ion 
DC  20S80. 


SUPPI.EMENTARV  WFORMATION:  On 
Monday,  March  21. 1994.  there  v^as 
published  in  the  Federal  Register.  59  FR 

ISa-lO,  a  proposed  con.sent  agreement 
with  analysis  in  the  Matter  of  N)ssan 
Motor  Corporation  in  U.S.A..  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (50) 
days  in  vi,hich  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order." 

A  comn:ent  was  filexl  and  considered 
by  the  Commission.  Tlie  Commission 
has  ordered  the  issuance  of  the 
com  plaint  in  the  form  contempl^ittd  by 
the  agreeme.nt.  made  its  jurisdictional 
Hndmgs  and  entered  an  order  to  cease 
and  desist,  cs  sot  forth  in  the  proposed 
consent  agr.^enient,  in  disposition  of  this 
prtxx-eding. 

(Set.  6.  38  Stat  721,  15  U  .S  C  4b.  I.n'.-rprn^ 

or  applies  set:  S,  38  Sfal.  719.  as  am-nded 

1?;  U.S.C.  45) 

Benjamin  I.  Berman. 

Acting  SccTPtary. 

IKR  Doc.  94-1060S  FiM  fr-l(M»4:  8:45  an.) 

BILLiNG  COOE  67SO-01-M 


[DM.C-35111 

James  R.  Wyatt;  Prohibited  Tratfe 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  ac  is  and  practices  and  unfair" 
methods  of  competition,  this  consent 
order  prohibits,  among  other  ihinps.  the 
owner  of  the  Wyatt  Maxketmg 
Corporation  from  distributing  an 
infomercial.  from  maki.ng  false  cbims 
rv^garding  a  book  on  the  availability  of 
government  grants  and  ioans.  and  from 
making  or  selling  any  co.mmertial  th.il 
misrepresents  it  as  an  independent 
program,  rather  than  a  paid 
advertisement.  The  respondent  is 
required  to  have  a  disclosure  statemeril 
for  any  commercial  1 5  minutes  or 
longer,  and  to  have  substantiation  for 
future  claims  regarding  the  availability 
of  grants,  loans  or  other  benefits  from' 
any  source,  the  terms  or  conditions  of 
getting  government  loans  or  grants,  and 
methods  for  starting  or  operating  a 
business. 

DATES:  Complaint  and  Order  is.sued  July 
27,  1994.1 


'  Copies  of  the  Co.rpldin!.  the  D«c;sio-i  i-nd 
Order,  and  Commissioner  Stirek's  stalemenl  ^e 
available  from  the  Commi«sion'»  Public  Keforem.^ 
Branch,  H-130,  6th  Street  k  Pennsylvai.rt  Avenue. 
NW.,  Washinglon.  DC  205S0. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bloom,  FTCyNew  York 
Regional  Office,  150  William  St.,  13th 
Floor,  New  York,  NY  10038.  (212)  264- 
1207. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  May  18,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
25904,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Wyatt 
Marketing  Corporation,  Inc.,  et  al.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719.  as  amended: 

15  U.S.C.  45) 

Benjamin  I.  Bennan, 

Acting  Secretary. 

(FR  Doc.  94-19616  Filed  8-10-94;  8:45  am] 

MLUNO  CODE  67S0-01-M 


[Dkt  0-3510] 

Wyatt  Marketing  Corporation,  Inc.; 
Prohit)ited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California-based  company  from 
distributing  an  infomercial,  from 
making  false  claims  regarding  a  book  on 
the  availability  of  government  grants 
and  loans,  and  from  making  or  selling 
any  commercial  that  misrepresents  it  as 
an  independent  program,  rather  than  a 
paid  advertisement.  The  respondent  is 
required  to  have  a  disclosure  statement 
for  any  commercial  15  minutes  or 
longer,  and  to  have  substantiation  for 
future  claims  regarding  the  availability 
of  grants,  loans  or  other  benefits  from 
any  source,  the  terms  or  conditions  of 
getting  government  loans  or  grants,  and 
methods  for  starting  or  operating  a 
business. 

DATES:  Complaint  and  Order  issued  Julv 
27.  1994.1 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Bloom,  FTC/New  York 
Regional  Office.  150  William  St..  13th 
Floor,  New  York,  N.Y.  10038.  (212)  264- 
1207. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  May  18,  1994.  there  was 
published  in  the  Federal  Register,  59  FR 
25904,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Wyait 
Marketing  Corporation,  Inc.,  et  al.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  subm.it 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comm.ents  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721: 15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Beniamln  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  94-19615  Filed  8-10-94;  8:45  am] 

BILUNQ  COM  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94F-0282] 

Rhone-RDulenc  Animal  Nutrition;  Filing 
of  Food  Additive  Petition  (Animal  Use) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug  v 

Administration  (FDA)  is  annoimcing 
that  Rhone-Poulenc  Animal  Nutrition 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  foi  the  safe  use  of  poly(2- 
vinylpyrldine-co-styrene)  as  a  coating 
agent  in  the  preparation  of  rumen- 
stable,  abomasum-dispersible  nutrient 
products  for  dairy  cattle  and  dairy 
replacement  heifers. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  October  25,  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Com.Tiissioner  Starek's  statemer.t  are 


avdiiablft  from  the  Commission's  Public  Reference 
Branch.  H-nO.  6ih  Street  &  Pennsylvania  .Avenue. 
NW.  W.ibh)ng;on,  DC  20580. 


Administration,  rm.  1-23, 12420  i 

Parklavra  Dr.,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Woodrow  M.  Knight,  Center  for 
Veterinar)'  Medicine  (HFV-226),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1731. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409lb](5)  (21  U.S.C.  348(b)(5))),- 
notice  is  given  that  a  food  additive 
peUtion  (FAP  2231)  has  been  filed  by 
Rhone-Poulenc  Animal  Nutrition,  42, 
Avenue  Aristide  Briand,  B.  P.  100, 
92164  Antony  Cedex,  France.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  573.870  (21 
CFR  573.870)  to  provide  for  the  safe  use 
of  poly(2-vinylpyridine-co-styrene)  as  a 
coating  agent  in  the  preparation  of 
rumen-stable,  abomasum-dispersible 
nutrient  products  for  daiiy  cattle  and 
dairy  replacement  heifers. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  October  25, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
wrhten  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
findings  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  .August  3,  1994. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  94-19655  Filed  8-10-94:  8:45  ami 
BILLING  CODE  4160-01-F 
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Health  Care  Financing  Administration 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
action:  Notice  of  proposed  expansion  of 
system  purpose,  addition  of  a  new 
categor}'  of  records  in  the  system, 
addition  of  new  routine  uses,  and 
administrative  update. 

SUMMARY:  HCFA  proposes  revising  the 
system  notice  for  the  "Medicaid 
Statistical  Information  System  (MSIS)," 
System  No.  09-70-6001,  by:  Adding 
"drug  data"  as  a  new  category  of  records 
in  the  system;  expanding  the  purpose  of 
the  system  to  include  actuarial 
forecasting  and  statistical  profiling; 
modifying  a  current  route  use  (number 
5);  and  adding  a  new  route  use  (number 
6)  for  the  release  of  data  without 
individuals' consent 

HCFA  has  developed  drug  data  which 
will  be  helpful  in  supporting  such 
things  as  research,  policy,  effectiveness 
of  care,  and  statistical  reporting.  These 
data  are  being  added  to  the  "Categories 
of  records  in  the  system." 

The  purpose  of  the  system  of  records 
is  also  being  expanded  in  order  to  be 
more  specific,  by  including  actuarial 
forecasting  and  statistical  profiling  as 
distinct  purposes. 

Routine  use  No.  5  allows  release  to 
employees  of  a  State  for  specific 
purposes.  The  modification  would  add 
the  language,  "or  for  management  and/ 
or  administration  of  the  Medicaid 
program." 

The  proposed  new  routine  use  would 
permit  release  of  data  to  other  Federal 
agencies.  This  routine  use  has  two 
purposes.  First,  disclosure  would  be 
permitted  to  another  Federal  agency  to 
enhance  the  accuracy  of  Medicaid's 
payment  of  heath  benefits.  Second, 
disclosiu-e  would  be  permitted  when 
necessary  to  enable  another  Federal 
agency  to  fulfill  the  requirements  of  a 
Federal  statute  or  regulation.  HCFA  has 
recently  received  several  requests  from 
other  Federal  agencies  asking  for  help  in 
coordinating  benefits  or  implementing 
Federal  statutes  or  regulations  that 
involve  Medicare  and  Medicaid 
beneficiaries.  A  primary  purpose  of  this 
system  of  records  is  to  ensure  high 
quality  and  effective  use  of  data  on  the 
Medicaid  program.  We  believe  that  this 
purpose  can  be  better  accompfished 
through  coordination  of  Medicaid 
beneficiary  data  between  and  among 
Federal  agencies. 

In  addition,  administrative  updates, 
such  as  current  language  and  address 
changes  are  proposed. 


EFFECTIVE  DATES:  HCFA  filed  a  revised 
system  report  with  the  Chairman  of  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Chairman  of  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  on 
August  4. 1994.  To  ensure  all  parties 
have  adequate  time  in  which  to 
comm-ent,  the  revised  system  of  records, 
including  routine  uses,  will  become 
effective  40  days  from  the  publication  of 
this  notice  or  from  the  date  submitted  to 
OMB  and  the  Congress,  whichever  is 
later,  unless  HCFA  receives  comments 
which  require  alterations  to  this  notice. 
ADDRESSES:  The  public  should  address 
comments  to  Mr.  Richard  A.  DeMeo, 
HCFA  Privacy  Act  Officer.  Office  of' 
Customer  Relations  and 
Communications.  HCFA,  Room  2-H-4, 
East  Low  Rise  Building,  6325  Security  ' 
Boulevard,  Baltimore,  Maryland  21207- 
5187.  Comments  received  will  be 
available  at  this  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Richard  Beisel,  Director,  Division  of 
Mediraid  Statistics,  Bureau  of  Data 
Management  and  Strategy,  HCFA,  Room 
2-A-l.  Security  Office  Park  Building, 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207-5187.  Telephone  (410) 
597-3902. 

SUPPLEMENTARY  INFORMATION:  We  are 
publishing  this  notice  to  inform  the 
public  of  our  intent  to  expand  the 
purpose,  add  a  category  of  records, 
modify  a  routine  use,  add  a  routine  use, 
and  make  administrative  and  language 
updates  to  the  MSIS  System  of  Records. 
The  purpose  of  the  system  of  records  is 
being  e.xpanded  in  order  to  be  more 
specific,  by  including  actuarial 
forecasting  and  statistical^rofiling  as 
distinct  purposes.  HCFA  has  developed 
drug  data  which  will  be  helpful  in 
supporting  such  things  as  resea.rch. 
policy,  effectiveness  of  care,  and 
statistical  reporting.  These  data  are 
being  added  as  a  "Cateeorv  of  rocords  in 
the  system."  Routine  L'se  \'»...  5.  which 
allows  release  to  employees  of  a  State 
for  specific  purposes,  is'being  modified 
by  adding,  "or  for  management  and/or 
administration  of  the  Medicaid 
program."  The  new  routine  use  will  be 
numbered  (6)  and  will  read  as  follows: 
6.  To  another  Federal  agencv:  (1)  To 
contribute  to  the  accuracy  of  HCFA's 
proper  payment  of  Medicaid  health 
benefits,  and/or  (2)  to  enable  such 
agency  to  administer  a  Federal  health 
benefits  program,  or  as  necessary  to 
enable  such  agency  to  fulfill  a 
requirement  of  a  Federal  statute  or 
regulation,  if  HCFA: 


(a)  Determmes  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collectfsd,  or  obtained; 

(b)  Determines  that  the  purpose  for 
which  the  disclosiu-e  is  to  be  made 
carmot  reasonably  be  accomplished 
unless  the  data  are  provided  in 
individually  identifiable  form; 

(c)  Requires  the  r^^cipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  una  thorized  use 
or  disclosure  of  the  recorc 

(2)  Make  no  further  use  or  disclosure 
of  the  record  e.xcept: 

(a.)  In  em.ergency  circumstances 
affecting  the  health  or  safetv  of  any 
individual: 

(b.)  For  use  on  another  project  under 
the  same  conditions,  and  with  written 
authorization  from  HCFA;  and 

(c.)  When  required  by  law; 

(3)  Secure  a  written  state.ment 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  the  following  provisions: 

(a.)  Not  to  u.se  the  data  for  purposes 
that  are  not  related  to  the  subject    - 
project; 

(b.)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that  persons 
could  be  identified  (i.e..  the  data  to  Be 
published  must  not  be  person-specific 
and  must  be  aggregated  to  a  level  where 
no  data  c^ils  have  10  or  fewer  persons); 
and 

(c.)  Not  to  publish  anv  aggregation  of 
the  data  without  HCFA's  approval. 

Because  these  proposed  changes  will 
change  the  purpose  for  which  the 
information  is  collected  or  otherwise 
significantly  alter  the  svstem.  we  are 
preparing  a  repeat  of  altered  svstem  of 
records  under  5  U.S.C.  552a(rj.  We  are 
publishing  the  notice  in  its  entiretv 
below  for  the  convenience  of  the  r(ia.dpr. 

Datet!   July  C8.  1034. 
Brucfi  C.  Vladeck. 
Admin'xtmtor.  Hfalth  Care  Financing 


Admini:^tr/]iion 
09-70-6001 
SYSTEM  NAIME: 

Medicaid  Statistical  Information 
System  (MSFS). 

SECURPTY  CLASSIFICATION: 

None 

SYSTEM  LOCATION: 

Health  Care  Financing 
Administration,  6325  Security 
Boulevard,  Baltimore,  Mar\'land  21207- 
5187,  (Contact  sjstem  manager  for 
location  of  computerized  records.) 
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CATEGOMES  Of  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  enrolled  in  Medicaid  in 
participating  States. 

CATEGOMES  OF  RECORDS  IN  THE  SYSTEM: 

Medicaid  enrollment  records,  paid 
health  care  claims  records,  and  drug 
data. 

AUTHORfTY  FOR  MAOOENANCE  OF  THE  SYSTBM: 

Section  1902(a)(6)  of  the  Social 
Security  Act  (42  U.S.C.  1396a(a)(6)). 

FURPOSE(S): 

1.  To  establish  an  accurate  and  timely 
database  on  the  Medicaid  program  for 
the  purpose  of  Federal  administration  of 
the  Medicaid  program  by  collecting 
from  State  programs  standardized 
enrollment  and  paid  claims  data  that 
will  be  reported,  verified,  and 
maintained  on  an  ongoing  basis. 

2.  To  establish  a  single  source  of 
Medicaid  data  at  the  Federal  level  for 
maintaining  a  single,  accurate,  and 
comprehensive  Medicaid  database  that 
can  be  analyzed  to  produce  statistical 
reports;  to  support  research  of  important 
policy,  of  quality  and  effectiveness  of 
care,  and  of  epidemiological  issues;  to 
support  actuarial  forecasting;  to  support 
statistical  profiling;  and  to  support  the 
detection  of  fraud,  abuse,  and  waste  in 
regard  to  the  Medicaid  program. 

3.  To  eliminate  the  need  for  special 
data  collection  efforts  to  support  special 
studies. 

4.  To  reduce  the  State  reporting 
burden  by  eUminating  redundant 
reporting  and  the  need  to  prepare 
complex,  time-consiuning  summary 
information. 

ROUTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCLUDM6  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made: 

1.  To  a  contractor  for  the  puxpose  of 
collating,  analyzing,  aggregating,  or 
Otherwise  refining  or  processing  records 
in  this  system,  or  for  developing, 
modif)'ing  and/or  manipulating  it  with 
ADP  software.  Data  would  also  be 
available  to  a  contractor  incidental  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  an 
ADP  or  telecommunications  system 
containing  or  supporting  records  in  the 
system. 

2.  To  the  congressional  office  of  an 
individual,  in  response  to  an  inquiry 
from  that  congressional  office  at  the 
request  of  the  individual  involved. 

3.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 


(c)  Any  HHS  employee  in  his  or  her 
capacity  where  the  Department  of 
Justice  (or  HHS,  where  it  is  authorized 
to  do  so)  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  tbat  the 
litigation  is  Ukely  to  affect  HHS  or  any 
of  its  components; 

is  a  party  to  litigation  or  has  an  interest 
in  such  Litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  othet  party  is  relevant  and  necessary 
to  the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  etch  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

4.  To  an  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
the  study  of  the  costs  of  providing 
health  c«re.  if  HCFA: 

(a)  Determines  that  the  use  of 
disclosure  does  not  violate  legal 
limitations  imder  which  the  record  was 
provided,  collected,  or  obtained. 

(b)  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring;  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished. 

(c)  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and  guards 
to  prevent  unauthorized  use  or 
disclosure  o:  the  reco.'d,  and 

(2)  Rgmove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project  unless  the 
recipient  presents  an  adequate 
jas'iification  of  a  research  or  health 
nature  far  retaining  such  information, 
and 

13)  Make  no  further  use  or  disclosure 
of  tiie  record  except: 

a.  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 


b.  For  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  HCFA; 

c.  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  rese^ch 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  Opportunity 
consistent  with  the  purpose  of  the  audit; 
or       - 

d.  When  required  by  law. 

(d)  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

5.  To  employees  of  a  State 
goveriunent  for  the  purposes  of 
investigating  potential  fraud,  abuse,  or 
waste  related  to  the  Medicaid  program. 
for  research  relating  to  the  Medicaid 
program,  or  for  management  and/or 
administration  of  the  Medicaid  program. 

6.  To  another  Federal  agency;  (1)  to 
contribute  to  the  acciiracy  of  HCFA's 
proper  payment  of  Medicaid  health 
benefits,  and/or  (2)  to  enable  such 
agency  to  administer  a  Federal  health 
benefits  program,  or  as  necessary  to 
enable  such  agency  to  fulfill  a 
requirement  of  a  Federal  statute  or 
regulation,  if  HCFA: 

(a)  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained: 

(b)  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made 
cannot  reasonably  be  accomplished 
unless  the  data  are  provided  in 
individually  identifiable  form; 

(c)  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Make  no  further  use  or  disclosure 
of  the  record  except 

(a.)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b.)  For  use  on  another  project  under 
the  same  conditions,  and  with  written 
authorization  from  HCFA;  and 

(c.)  When  required  by  law; 

(3)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  the  following  provisions: 

(a.)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  subject 
project: 

(b.)  NJot  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that  persons 
could  be  identified  (i.e.,  the  data  to  be 
published  must  not  be  person-specific 
and  must  be  aggregated  to  a  level  where 
no  data  cells  have  10  or  fewer  persons); 
and 
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(c.)  Not  to  publish  any  aggregation  cf 
the  data  without  HCFAs  approval. 

POLICIES  AND  PRACTICE?  FOB  STORfNG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
WSPOSJNG  OF  RECORDS  IN  TKE  SYSTEM: 

STORAGE: 

All  records  are  stored  in  hard  (  op\ 
and/or  on  magnetic  medid 

HETRIEVABILITV: 

Records  may  be  relDGved  bv  the  NiSIS 
identification  number  (which  may  be 
either  a  State-assigned  identifier  or  a 
social  security  number). 

SAFEGUARDS: 

For  computerized  records,  safeguards 
are  estabhshed  in  accoidance  with 
department  standards  and  National 
Institute  of  Standards  and  Technoloey 
guidehnes  (e.g.,  securitv  codes)  wilfbe 
used,  limiting  access  to" authorized 
personnel.  System  securitv  safeguards 
are  established  in  accordance  with  HHS. 
Information  Resource  Management 
(IRM)  Circular  #10,  Automated 
Information  Systems  Security  Program: 
and  the  HCFA  Administrative  Issuance 
System  (AIS)  Guide  for  Svstems 
Security  Policies. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  with 
identifiers  as  long  as  needed  for 
program  research. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Bureau  of  Data  Management 
and  Strategy,  Health  Care  Financing 
Administration.  Room  1-A-ll  Security 
Office  Park  Building.  6325  Security 
Boulevard.  Baltimore.  MarvJand  21207- 
5187. 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address  above. 
the  requester  must  specify  the  State. 
Medicaid  Identifier  number,  date  of 
birth,  and/or  social  security  number 
(SSN).  Divulgence  of  the  requester's 
SSN  is  voluntarA-,  unless  the  requesters 
record  cannot  be  located  without  their 
SSN. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Individuals  in  the  system  should  also 
reasonably  specify  the  record  contents 
being  sought.  (These  access  procedures 
are  in  accordance  with  the  Department 
regulations  (45  CFR  5b.5  ). 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above,  reasonably  identify  the  record 
(provide  State,  Medicaid  "identifier 
number,  date  of  birth,  and  social 


security  number),  and  specify  the 
information  to  be  contested  State  the 
reason  for  contesting  it;  eg.,  why  the 
information  is  inaccurate,  irrelevant. 
incomplete  or  not  current.  (These 
procedures  are  in  accordence  with 
Departmental  Regulations  (45  CFR 
5b.7).) 

RECORD  SOURCE  CATEGORIES: 

KCFA  obtains  the  identifying 
information  in  this  svstem  from  Stale 
Medicaid  Agencies.  Almost  sli 
information  in  the  proposed  system  is 
derived  from  States'  Medicaid" 
Management  Information  Svstems.  Drug 
data  is  obtained  from  the  National  Drue 
Data  File.  ^ 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

IFR  Doc.  94-19578  Filed  8-10-9-5:  8S5  £jn| 
BILLING  CODE  4120-03-M 


Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Health  and 
Human  Ser\'ices  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  of  new  system  of  records. 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act  of  1974. 
we  are  proposing  to  establish  a  new- 
system  of  records.  "Individuals 
Authorized  Access  to  the  Health  Care 
Financing  Administration  (HCFA)  Data 
Center,"  HHS/HCFA/BDMS,  No.  09-70- 
0064.  We  have  provided  background 
information  about  the  svstem  in  the 
SUPPLEMENTARY  INFORMATION  section 
below, 

DATES:  HCFA  filed  a  new  svstem  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives;  the  Chairman  of  the 
Committee  on  Governmental  Affairs  of 
the  Senate;  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs  and 
the  Office  of  Management  and  Budget 
(OMB)  on  August  4,  1994.  The  system 
of  records,  including  routine  uses,  will 
become  effective  40  days  from  the  date 
published  unless  HCFA  receives 
comments  which  would  necessitate 
changes  to  the  system. 
ADDRESS:  Members  of  the  pubhc  should 
address  comments  to  Mr.  Richard  A.  De 
Meo,  Privacy  Act  Officer.  Office  of 
Customer  Relations  and 
Communications,  Health  Care  Financing 
Administration,  Room  2~H-4,  East  Low 
Rise  Building.  6325  Security  Boulevard, 
Baltimore,  Maryland  21207-5187. 
Comments  received  will  be  available  for 
inspection  at  this  location. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Strother,  ADP  Services  Branch. 
Office  of  Computer  Operations,  Burr  su 
of  Data  Management  and  Stralecv. 
Health  Care  Financing  AdminisTralion 
Room  100,  Lyon  Building.  6325  Ser  u.mv 
Boulevard,  Baltimore,  Maryland  2i:r:- 
5187,  telephone  (410)  966-^ce8 
SUPPLEMENTARY  INFORMATION:  HCFA 
proposes  to  initiate  a  new  system  of 
records  that  controls  and  mcritore 
access  to  and  use  of  HCFA 
computerized  information  and 
resources,  pursuant  tc  the  author:i\  c  f 
42  CFR  401  101-401.148  and  section 
1106(a)  of  the  Social  Security  Act.  4: 
use.  1306(a}.  These  regulations  and 
directives  estabhsh  the  conditions 
under  which  information  about  the 
access  to  and  use  of  HCFAs 
computerized  information  and  resources 
shall  be  made  available  to  the  public  ts 
well  as  Freedom  of  Information  Act 
rules  that  apply  to  such  disclosures  of 
information. 

Subsection  (b)(3)  of  the  Pnvacv  Act  (5 
use.  552a(b)(3))  permits  us  to  disclose 
information  without  the  consent  of  the 
individual  for  "routine  uses'— that  is.   ' 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  \\  hich 
we  collect  the  information.  The 
proposed  routine  uses  in  the  svstem 
meet  the  compatibility  criteriasince  the 
information  is  collected  for  the  puxpobe'- 
of  assigning,  controlling,  tracking,  and 
reportin^authorized  access  to  and  use 
of  HCFA  scomputerized  information 
and  resources. 

We  anticipate  that  disclosure  under 
the  routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on  personal 
privacy. 

Dated:  August  2.  19S4. 

Bruce  C.  Vladeck, 

Adminislrntor,  Health  Care  Financing 
Administration. 

SYSTEM  NAME: 

Individuals  Authorized  Access  to  the 
Health  Care  Financing-Administration 
(HCFA)  Data  Center 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Health  Care  Financing 
Administration.  Bureau  of  Data 
Management  and  Strategy,  7131 
Rutherford  Road,  Baltimore.  Mar\  land 
21244. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Those  individuals  with  an  approved 
need  for  access  to  the  computer 
resources  and  infonnation  maintained 


\ 
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by  the  Health  Care  Financing 
Administration. 

CATEQOMES  OF  RECORDS  M  THE  SYSTEM: 

The  system  contains  name,  work 
address,  work  phone  number,  an 
assigned  user  identification  (UserlD) 
number,  an  associated  password,  and 
the  software  system(s)  that  the 
individual  is  authorized  to  use. 

AUTHORmr  FOR  MAINTENANa  OF  THE  SYSTEM: 

5  U.S.C.  552(e)(10) 

PURPOSE: 

This  system  is  used  for  assigning, 
controlling,  tracking,  and  reporting 
authorized  access  to  and  use  of  HCFA's 
computerized  information  and 
resources. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  ANO 
PURPOSES  OF  SUCH  USES: 

Ehsclosure  may  be  made  to: 

1 .  To  a  congressional  office,  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

2.  To  the  Department  of  Justice,  to  a 
cou.n  orother  tribunal,  or  to  another 
party  before  such  tribimal,  when: 

a.  HHS,  or  any  component  thereof;  or 

b.  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

c.  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

d.  The  United  States  or  any  agency 
thereof  when  HHS  determines  that  the 
litigation  is  fikely  to  affect  HHS  or  any 
of  its  components; 

Is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
other  party  is  relevant  and  necessar>'  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  Ln  each  case,  HHS  determines  that 
each  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating,  or 
otherwise  refining  or  processing  records 
in  this  system,  or  for  developing, 
modifj'ing,  and/or  manipulating  it  with 
ADP  software.  Data  would  also  be 
available  to  users  incidental  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  an 
ADP  or  telecommimications  system 
containing  or  supporting  records  in  the 
svstem. 


POIKIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAWMG,  ANO 
DISPOSINC  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in 
magnetic  media  (e.g. .  magnetic  tape  and 
computer  diskettes)  and  in  paper  form. 

RETRIEV  ABILITY: 

Magnetic  records  may  be  retrieved  by 
name  oi  Userld  number.  Paper  records 
are  retrieved  by  UserlD  number. 

SAFEGUARDS: 

Physical  safeguards  are  established  in 
accordance  with  Department  standards 
and  National  Institute  of  Standards  and 
Technology  guidelines  (e.g.,  security 
codes  will  be  used,  limiting  access  to 
authorized  personnel.  System  securities 
are  established  in  accordance  with  HHS 
Informartion  Resource  Management 
(IRM)  Qrcular  *10.  Automated 
Information  Systems  Security  Program, 
and  HCTA  Automated  Information 
Systems  (AIS)  Guide,  Systems  Security 
Policies.  All  HCFA  agency  employees 
and  contractor  personnel  will  be 
notified  of  the  confidentiality  of  the 
records  and  of  criminal  sanctions  for 
unauthorized  disclosure  of  the 
information. 

RETENTION  AND  DISPOSAL: 

HCFA  retains  hardcopy  for  3  years 
following  expiration  of  an  individual's 
authorized  use  of  HCFA's  computerized 
information  and  resources.  When  an 
individual  is  no  longer  authorized 
access  to  HCFA's  computer  resources, 
their  record  is  deleted  from  magnetic 
media. 

SYSTEM  MANAGER  AND  ACCRESS: 

Director,  Bureau  of  Data  Management 
and  Strategy,  Health  Care  Financing 
Administra'-on.  Room  1-A-l.  Security 
Office  Park  Building.  6325  Security 
Boulevard,  Baltimore.  Maryland  21207- 
5187. 

NOTIFtCATION  PROCEDURES: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him  or 
her  and  its  contents  by  writing  to  the 
system  manager  at  the  above  address. 
\Vhen  requesting  notification,  the 
individual  should  provide  his  or  her 
name,  assigned  UserlD  number,  and 
signature.  Further  details  of  the 
procedure  are  contained  in  45  CFR  5b. 5 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  reasonably  specify 
the  records  content  being  sought.  They 
may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  their 
record?,  if  anv  Further  details  of  the 


procedure  are  contained  in  45  CFR 
5b.5(a)(2). 

CONTESTING  RECORDS  PROCEDURE: 

Same  as  notification  procedures. 
Requestors  should  reasonably  identify 
the  record,  specify  the  information  they 
are  contesting,  and  state  the  corrective 
action  sought.  The  statement  should 
also  contain  the  reasons  for  the 
correction  with  supporting  information 
to  show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 
Further  details  of  the  procedure  are 
contained  in  45  CFR  5b. 7. 

RECORD  SOURCE  CATEGORIES: 

User  identification  (name,  work 
address,  work  phone  number)  is 
provided  by  HCFA  by  the  individual. 
HCFA  specifies  the  unique  UserlD 
number  and  the  software  system(s) 
authorized  for  use  by  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
|FR  Doc.  94-19579  Filed  8-10-94;  8;45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (OMB>  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services  (HHS),  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  ESRD 
Beneficiary  Selection:  Form  No.:  HCFA- 
382;  Use:  This  form  is  used  by 
beneficiaries  to  select  or  change  the 
payment  method  for  home  dialysis; 
Frequency:  One-time;  Respondents: 
Businesses,  individuals  or  households, 
small  businesses  or  organizations; 
Estimated  Number  of  Responses:  3.100; 
Average  Hours  Per  Response:  5  min; 
Total  Estimated  Burden  Hours:  258.3. 

2.  Type  of  Request:  New.  Title  of 
Information  Collection:  Drug  Utilization 
Review  (Medicaid);  Form  No.:  HCFA- 
R-153;  Use:  Information  collection 
requirements  contained  in  this 
regulation  provide  for  states  to  obtain, 
record  and  maintain  patient  profiles. 
States  are  required  to  collect  and  keep 
records  of  drug  utifization  data  horn 
claims  Frequency:  Annually; 
Respondents:  Businesses  or  other  for 
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profit,  small  businesses  or 
•irganizations,  State  and  lo<;dl 
governments;  Estimated  Numhfir  nf 
Hesponses:  3000;  Average  H.jurs  Per 
.  Response:  60;  TotoJ  Esiinmfcd  Bunion 
flours:  669,900. 

3.  Type  of  Request  :Kxi\\i,fH\:  Ti'Jt' of 
Information  CollerAion:  Home  Health 
Agency  (HHA)  Cost  Report;  Farm  No 
HCFA-1728;  i;se.The  form  is 
completed  by  Home  Health  agei-ties 
participating  in  the  Medicare  propram  lo 
report  reimbursement  for  servir os 
rendered  to  Medicare  beneficiaries: 
Frequency:  Annually:  Bespnndents: 
Businesses  or  other  for  profit,  small 
businesses  or  organizations.  State  and 
local  governments;  Estimated  Number 
of  Responses:  4,824;  Average  Hours  Per 
Response:  160;  Total  Estimated  Burden 
Hours:  771,840. 

Additional  Information  or  Conunents: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
ExecuUve  Office  Building,  Room  3001, 
Washington,  D.C  20503. 

Dated:  August  1, 1994. 
Kathlem  Larson, 

Director,  Management  Planning  and  Analynis 
Staff,  O^ce  of  Financial  and  Human 
Resources,  Health  Care  Hnancing     . 
Administration. 

IFR  Doc  94-19638  Filed  8-l(»-94;  8:45  ami 
M.UNQ  CODE  4t2e-0»-P 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Pub.L.  92-163.  nulii..'  is 
hereby  given  of  tlie  meeting  of  the 
Center  for  Sub.sfance  Abusa  Treat umiil 
(CSAT)  National  Advisory  I.kuiv  il  in 
September  1994. 

The  mopting  of  the  CSAT  N'flfior.nl 
Advisory  Council  will  im.lurir  a 
dis<;u.ssiijR  of  the  mission  and  pn/gr.inis 
of  thi'  Center.  poli(  y  issut-s  and 
administrative  announcinieiits. 
Alti'ndance  by  the  ptiblir-  m  i!14^.-  limifed 
to  space  available. 

A  summary  of  the  meetinj;  ami/or 
roster  of  council  members  mav  lx> 
obtained  from:  Ms.  D.  Winslead 
Ojmmittoc;  Management  Spet;iahsl. 
CSAT.  Ro«;kvvall  11  Buildiiii.',  Si.ifr  hlH. 


5600  Fishers  Unc,  R..r.kvil]p,  Miirv!.-*'-.d 
20357,  ClOl)  443-5050 

Substantive  prograin  i.nfomi^tion  In.^v 
be  ol)tained  from  the  contact  whose 
name  and  felrpiione  nur.iber  is  listed 
hi -low. 

C:ornnnttee  Name:  The  CenUi:  for 

Substance  Abuse  Trt^atmcnt.  Nafion.il 

Advisory  Council 
Meeting  Dates:  Septe.niber  8-9,  1994 
Place:  Parklawn  Building.  Q)nferen<;e 

Rooms  G  &  H.  5600  Fisiicrs  Lane, 

Rockville,  Maryland  20857 
(ipen:  September  8,  9:00  a.m.— 

adjournment  Srsptember  9,  9:00  a  m  — 

12:00  Noon 
Closed:  September  9,  1:00  p  m.— 

Adjournment 
Contact:  Penni  St.  Hilaire,  Rockwall  U 

Building.  Suite  619,  Telephone  (301) 

443-5050. 

Dated:  Augusts,  l«)m 
Peggy  Cockrill, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

IFR  Doc.  94-19553  Filed  8-10-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
0>ocket  No.  N-t4-380q 

Notice  of  Sutxnission  of  Proposed 
Information  Collections  to  OMB 

AGENCY:  Office  of  Administration.  BUD. 
ACTION:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  F.iperwork 
Reduction  Act.  The  Deparlinent  is. 
soliciting  public  c«)mment  on  the 
.subject  proposals. 

DATES:  Comments  due;  .Seuleuiber  12 
1994. 

ADDRESSES:  Interested  persons  arc 
invited  to  subinit  commo/vls  regardi.'!}; 
thesr  proposals.  Comments  miist  Ih" 
n(.eiv<Ml  within  thirty  [W]  dav«:  from  the 
d.it(!  of  this  Notice.  Coi:ii;ient.s  slu.uld 
refer  to  the  proposal  l)\  n;)iii«-  niid 
!}hoiild  be  snnl  to:  loscpli  F.  I.;i.  kr\    |r 
f  JMH  Desk  Officer.  Office  of 
Management  and  Budfjet.  New 
Kxecutive  Ofui  c  Hiiiliiing,  Was'unvton 
IX; 20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  iti  Housing  and 


I 'rban  Developrneiit.  451  7th  S'reet, 
SW.,  Washinfzton.  DC  20410,  trlephon^- 
(202)  708-00.^0.  This  is  not  a  t,.I|.f,ep 
number.  Copies  of  the  proposed  forms 
end  other  available  documents 
submitted  to  O.MB  mav  be  nbtni'i-  .1 
from  Ms.  Wea\f./. 
SUPPLEMENTARY  INFORMATtCN:  The 
Department  has  submitted  the  proposals 
for  the  co!lec:tions  of  information,  as 
desfj-ibed  below,  to  OMB  for  review,  as 
ri'fjuired  by  the  Paperwork  Reduction 
AU  (44  IJ  S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2j  the 
office  of  the  agency  to  collect  the 
informatitm;  (3)  the  description  of  the 
need  for  the  infomiation  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  raemljen, 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Audiority:  Sertion  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Drban 
Development  Act.  42  U.S.C  3535(d) 

Dated:  August  4.  1994. 
John  T.  Murphy, 

Director,  Information  Resources,  Manaf>entffiit 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  8  Random  Digit  Fair 
Market  Rent  Telephone  Surveys. 

Office:  Policy  Development  and 
R<!seaiich. 

Description  ()f  The  Need  For  The 
Information  And  Its  Proposed  Vse:Thr 
l«'lophone  sur\eys  will  provide  the 
Dup.miueiit  with  a  fast  and  inexpi;nsivf 
way  of  estiniatuig  .Sec.lion  8  Fair  Market 
Rents  (FMRs).  The  sur\eys  will  l>e  uswi     • 
to  dprivi-  FMK  updating  factors  ami  to 
test  the  MX  iir.'icv  of  FMRs  in  se)e(  I'.-.l 
.■ir(';<s 

l\<n;i  .Viuj.'/jerrNone. 

Hfspumifnt!^:  Individuals  or 
Households. 

I  requenry  nf  Submission:  On 
( )«:<asion.  Annually,  and 
Recortlkei'ping. 

Repoiiinfi  Butdi-n 
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1                   Number  of               Frequency  of              Hours  per 
1                   respondents                 response                  response 

Biffden 
hours 

Surveys 

Recordkeeping .... 

562.600                      Varies                   Varies 

1                                    1                              40 

7,976 
40 

Total  Estimated  Burden  Hours:  8,016. 

Status:  Extension  with  changes. 

Contact:  Alan  Fox,  HUD.  (202)  708- 
0590;  Joseph  F.  Lackey,  Jr.,  OMB.  (202) 
395-7316. 

Date:  August  4, 1994. 


Proposal:  Certification  Regarding 
Adjustment  for  Damage  or  Neglect 
Pursuant  to  203.379(c). 

Office:  Housing. 

Description  Of  The  Need  For  The 
Information  and  Its  Proposed  Use:  This 
information  is  needed  for 
documentation  purposes  by  the 
mortgagees  to  support  their  certification 


that  they  are  entitled  to  convey  a  fire 
damaged  property  without  penalty  to 
the  claim  for  insurance  benefits. 

Form  Number:  None. 

Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numt)er  of 
respondents 


Frequency  of 
response 


IHours  per 
response 


Burden 
hours 


Documentation 


280 


140 


Total  Estimated  Burden  Hours:  140. 

Status:  Extension,  no  changes. 

Contact:  Theodore  Green.  HUD,  (202) 
708-1719;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)  395-7316. 

Date:  July  21, 1994. 

Proposal:  Historically  Black  Colleges 
and  Universities  Program. 


Office:  Community  Planning  and 
Development. 

Description  Of  The  Need  For  The 
Information  and  Its  Proposed  Use:  The 
purpose  to  this  information  collection  is 
to  provide  grants  to  Historically  Black 
Colleges  and  Universities  to  help  them 
expand  their  role  and  effectiveness  in 
addressing  community  development 


needs.  This  can  include  neighborhood 
revitalization  and  housing  and 
economic  development  in  their 
localities. 

Fonn  Number:  None. 

Respondents:  Non-Profit  Institutions. 

Frequency  of  Submission: 
Recordkeeping,  On  Occasion,  and 
Quarterly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Application  

Quarterly  Report 
Recordkeeping ... 


100 
15 
15 


1 
4 

1 


40 

625 

32 


4.000 
375 
480 


Total  Estimated  Burden  Hours:  4.855. 

Status:  Extension,  no  changes. 

Contact:  James  Turk.  HUD,  (202)  708- 
3176;  Joseph  F.  Lackey,  Jr..  OMB,  (202) 
395-7316. 

Date:  July  21, 1994. 

Proposal:  Performance  Funding 
System  Data  Collection  Forms. 

Office:  Public  and  Indian  Housing. 

Description  Of  The  Need  For  The 
Information  And  Its  Proposed  Use: 


These  forms  are  used  by  Public  Housing 
Agencies  (PHAs)  and  Indian  Housing 
Authorities  (IHAs)  to  calculate  the 
annual  operation  subsidy  eligibility 
imder  the  Performance  Funding  System. 
They  are  used  by  the  Department  to 
evaluate  the  PHAs/IHAs'  annual 
operating  budget.  PHAs  and  IHAs  will 
no  longer  apply  a  Heating  Degree  Day 
Factor  when  calculating  operating 
subsidy  eligibility  for  utilities. 


Form  Number:  HUD-52720A.  52720B. 
52720C.  52721,  52722A.  52722B,  and 
52723. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Annually 
and  Recordkeeping. 

Reporting  Burden: 


Number  of 
respondents 

Frequency  of 
response 

Hours  per 
response 

Burden 
hours 

Information  Collection 

3.119 

Varies 
Varies 

Varies 
Varies 

8,635 

Recordkeeping 

3,119 

11,583 

Total  Estimated  Burden  Hours: 
20,218. 

Status;  Revision. 

Contact:  John  T.  Comerford,  HUD. 
(202)  708-1872;  Joseph  F.  Lackey,  Jr.. 
OMB,  (202)  395-7316. 

Date:  July  21, 1994. 


Proposal:  Minimum  Property 
Standards — Request  for  Local  Review. 

Office:  Housing. 

Description  Of  The  Need  For  The 
Information  And  Its  Proposed  Use:  This 
information  is  needed  to  determine  if 
local  codes  are  comparable  to  one  of  the 
recognized  model  codes  that  have  been. 


accepted  by  HUD.  If  the  local  codes 
have  been  previously  submitted  by  state 
or  local  jurisdictions  and  approved,  the 
information  is  needed  to  determine  if 
there  have  been  any  changes. 

Form  number:  None. 
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Respondents:  Busintnises  nr  Othnr 
For-Prnflf  and  Small  Biisinrvsi^s  or 
Organization. 
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FrpijUf'ncy  Of  Siibmi^sirn:  On 
Occasion  and  Record k.>pp;:,^. 
Ff porting  Bard-->n: 


Annua!  Review 
Recordkeeping 


Number  of 
resporxients 


1 .350 
1.350 


Frequercy  ot 
response 

1 
1 


Holts  per 
response 


8 
1 


Burden 
hours 

10.800 
1.350 


Total  Estinmtcd  Burden  I  i'our.s  • 
72.150. 

Stfifus:  Reinstateincnt.  no  f.Ji,tnf;es 
Contact:  Donald  R  F"a!mir..v  .Mm 

(;:n2)  708-7440;  Joseoh  F.  IjiiW-v.  Jr 

OVIB.  (202)  395-7316. 

n..!^:  J\jly  26,  1994. 

Proposal:  Mortgagees  Cf:1i!ii.at;!)!i 
fti-d  Application  for  Assistances  or 
Interest  Reduction  Pavments  and 


Monthly  Sum.-ir'rv  of  As.sistance 
Payments. 

Office:  Hoiising. 

Description  Of  The  Keed  For  Tiw 
h -formation  And  Its  Proposed  Use: 
Section  235  of  the  Housing  and  Urban 
Rural  Rpco'.ery  Act  of  1983  limits  the 
pericd  of  assistance  fur  mortgages 
insured  under  this  program  to  ten  years. 
Thfjrefore,  all  assistance  payments 
di.sbiir.spd  under  this  program  must  be 
monitored  by  HUD.  Mortgagors  are 


r.'uuirrrd  to  suhirAX  ctirlain  inir.rmfahon 
IQ  HUD  so  ;h2t  assistance  pavnu-nts  .>ii» 
be  cnlculafrd  p.nl  disbursed  iff  the 
mortRasw  s  <=;-.(  h  month. 

Fonn  i\unib(r:  HUD-g3102  ii-d 
HliI>-300. 


Ffpspondi'. 
For-Pror=t. 


Busi.-if.sses  or(>l!;i  r 


Frequency  of  Submission:  Minthly 
and  Recor(i!M cping. 
Heportinfi  Burden: 


Number  of 
respondents 


Frequency  of 
response 


HL'D-93102  .... 

HUD-300 

Recordkeeping  . 


Hours  pel 
response 


Burden 
twurs 


962 
962 
962 


18 

Varies 

1 


.25 

1 
.5 


4.32S 
13J224 

481 


Total  Estimated  Burden  Hour'. 
18.034. 

Status:  Extension,  no  changes. 

Con/ac/.- Florence  B.  Brooks.  HUD 
(202)  708-1719;  Joseph  F.  Lack.r,.  Jr 
OMB,  (202)395-7316. 

Dnle;  Jiily  n,  1994. 

IFR  Doc  94-19634  FiieH  8-i(>-!<4.  H.aU  ami 
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[Docket  No.  N-94-3807] 

Notice  of  Submission  ot  Proposed 
Information  Collection  to  OMB 

AGCNCY;  Office  of  Ad)nini^.tra'it)i).  HT  "D. 
ACTION;  iNotiie. 


.  SL'VMARY:  The  prnpubsd  infi.im.-it;on 
r.olh*cf50n  requiremoni  describ-d  Ivhiw 
has  hem  :-ubmitted  to  the  Ofr-.-e  of 
Managf-iritint  ard  Budget  (flMB)  for 
review,  as  required  bv  the  Papei-vvnrk 
Redi^cfion  Act,  The  Departmnnf  is 
soliciti.ng  public  commpnts  on  tht^ 
subject  prriposal. 
DATES:  September  12.  1994. 
ADDRESSES:  Interested  pcrsims  ;.a> 
invited  to  submit  comments  rr^garding 
this  proposal.  Comments  must  be 
rcctiived  within  thirty  (30)  rlays  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey  |r 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 


Executive  Office  Building.  WashinPton 
DC  20503.  ■ 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Managemrnt 
OfHcer.  Department  of  Housing  and 
U.rban  Development.  451  7th  Street. 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-f.rpe  number.  Copies  of  the  propost^d 
forms  and  other  available  docjiments 
submitted  to  OMB  may  be  obt.iined 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Dopartinent  has  submi'.t.^d  ihp  prcpcs;;! 
fdr  the  collection  of  ir.f(.,riT!at:!..n.  as 
debf  ribed  below,  to  OMB  for  rrvieiv,  as 
n  qui.-pd  by  the  Paperwork  Rf-du.tion 
Act  (-14  U.S.r..  Chapu-r  3.i). 

The  Notice  lists  ihe  foiiowing 
i;iformat;on;  (1)  ihf  title  of  the 
infnrniatior,  coi!«,tion  propl.^ai;  (2)  tin; 
office  of  the  .•^.^pncy  to  (  oil,  r  i  the 
information;  f.j)  !h';  desr  n'ptior-  of  the 
nrnd  for  the  icformi-tion  and  its 
proposed  use;  [A]  the  agency  fop.n 
number,  if  applicable:  (5)  what  ir!er...bfrs 
'  of  the  public  wiil  be  affected  bv  I.he 
proposal;  (B)  how  frequentlv 
information  submissions  wiil  Ix; 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  p^^)pare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
f^xfension.  reinstatement,  or  revision  of 
an  information  coUet-tion  requirtiment; 


and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  lor  the  Dopanment. 

Authority:  Section  3507  of  th^  Paperwork 
RediK  tion  Art.  44  CS.C  .3507;  Section  7(ri) 
of  tt)e  Deparrmeni  of  Housing  and  IV.wn 
Dpvelon:rie:il  Act,  42  VS.C-  3r.3.S(H) 

Diile:  August  3.  1^194. 
Da\id  S.Cristy. 

Acting  Dm-:  :■  ^r.  Injnnr'iUoi      "toun t.j 
Mtinagpir.fnt  i'ohty  end  Motogfmt  nt 
Di  \  isio;i 

Notice  of  Submission  of  Proposed 
Information  Collet'ion  to  O.NIB 

Proposal.  Cu.r»  ;il  Pi,pulafif>n  F'ur\;-\ 
L-Tf-Tts  of  D:.-(  i'usure  on  Public 
A\var^r.;-ss  of  Le.id  P.-nut  Haznu] 
0//ice;  Lead-Based  Paint  Al«ten)en:  :tn>'. 
Poison; nt;  i'rpvention 

rjes(  ripl.cn  <  /  the  .W-ed  For  Tbt- 
lnform(7t:un  Ard  Its  Propr.sid  L'> 
Section  lOfil  of  the  Housjn.3  and 
Comniuniiy  Oe\t>!t)pinent  .Act  of  I'ML' 
nnjuires  HUD  to  tonduct  a  surwy  on 
the  ef^.>c!^  of  disclo.sure  of  le.i.i  p,.;nl 
hazards  to  buyers  and  pr!f«-p('(.tive 
tenants.  This  infor:nation  coflry  tio-;  )•■ 
needed  to  assess  piihlic  aw.ireness  on 
lead  paint  hazards.  HUD  will  use  thJs 
information  to  report  to  Congn'ss  cm 
lead  paint  hazard  reduction  adivity 

Forni  Muniber:  None 

Respondents:  Individuals  or  Househuld.s 

Frequency  of  Submission:  On  Occasion 

Bepcrtinf.  Burden: 
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I 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Survey 


57,000 


.138 


7,885 


Total  Estimated  Burden  Hours:  7,885 

Status:  New 

Contact:  Barbara  A.  Halev.  HUD,  (202) 

708-1805;  Joseph  F.  Lackey,  Jr.,  0MB. 

(202)395-7315. 

Dated:  August  3,  1994. 
IFR  Doc.  94-19635  Filed  8-10-94;  8:45  ami 

BILLING  CODE  421<M)1-M 


[Docket  No.  N-94-3806;  FR-3693-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  12, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORM.MION  CONTACT: 
Kay  F.  Weaver,  Report.?  Management 
Oflicer,  Department  of  Housing  and 
Urb.an  Development,  451  7th  Street, 
Southwest,  Washington,  L">C  20410, 
tclcphoae  (202)  708-C030.  This  is  not  a 
toil-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  [2]  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 


numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authorit}':  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Departinent  of  Housing  aiKi  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Date:  July  6,  1994. 
John  T.  Murphy, 

Director.  IHM  Policy  and  Management 

Division. 

Notice  of. Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Technical  Assistance  and 
Training  Grants  for  Anti-drug,  Anti- 
Crime  Efforts  in  Public  and  Indian 
Housing  (FR-3693) 

Office:  Public  and  Indian  Housing 

Description  Of  The  Need  For  The 
Information  and  Its  Proposed  Use: 
Individuals,  businesses,  non-profit 
institutions,  small  businesses,  or 
organizations  provide  application 
information  to  compete  for  funding. 
They  use  the  funding  to  provide 
technical  assistance  and  training  to 
public  housing  authorities  and 
residents  on  anti-drug,  anti-crime 
initiatives. 

Fonn  Number:  None 

Respondents:  Individuals  or 
Households,  Businesses  or  Other  Eor- 
Profit,  Non-Profit  Institutions,  and 
Small  Businesses  or  Organizations 

Frequency  Of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


60 


40 


2,400 


Total  Estimated  Burden  Hours:  2,400 

Status:  New 

Contact:  Julie  B.  Fagan,  (202)  708-1197; 
Joseph  F.  Lackev,  Jr..  OMB,  (202)  395- 
7316. 

Date:  July  6.  1994. 

IFR  Due  9:4-19636  Filed  S-10-94;  8.45  ami 
BILLING  COOE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-Q4-3765;  FR-3650-N-03] 

Notice  of  Extension  of  Application  Due 
Date  for  NOFA  for  the  Affirmative  Fair 
Housing  Marketing  Reinvention  Lab 
Project 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  Extension  of 
Application  Due  Date  for  Notice  of 
Funding  Availability  (NOFA). 


SUMMARY:  On  June  16,  1994.  HUD 
publishad  a  NOFA  that  announced  up 


to  $1.0  million  of  FY  1993  Fair  Housing 
Initiatives  Program  funding  for  a  special 
project  under  the  Education  anri 
Outreach  Initiative.  The  purpose  of  this 
Notice  is  to  extend  the  application 
.  period  from  August  15,  1994  to  August 
31,1994. 

DATES:  The  application  due  date  is 
extended  to  August  31,  1994. 

ADDRESSES:  To  obtain  a  copy  of  the 
application  kit,  please  write  the  Fair 
Housing  Information  Clearinghouse. 
Post  Office  Box  6091 ,  Rockville,  MD 
20850  or  call  the  toll  free  number  1- 
800-343-3442. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  D.  Pearl.  Director,  Office  of 
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Program  Standards  and  Evaluation, 
(202)  708-0288.  or  William  Dudley 
Gregorie,  Director,  Program  Standards 
Division,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Room  5226,  451 
Seventh  Street.  SVV.,  Room  5224, 
Washington,  DC  20410,  (202)  708-2287. 
A  telecommunications  device  (TDD)  for 
hearing  and  speech  impaired  persons  is 
available  at  (202)  708-2287.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Funding  Availability  (NOFA) 
announcing  the  availability  of  up  to  $1.0 
million  of  FY  1993  Fair  Housing 
Initiatives  Program  funding  for  an 
Affirmative  Fair  Housing  Marketing 
Reinvention  Lab  Project  to  be  carried 
out  in  the  Chicago,  Illinois  metropolitan 
area  was  published  on  June  16.  1994  (59 
FR  31072).  This  Notice  amends  that 
NOFA  by  extending  the  application  due 
date.  Due  to  administrative 
considerations  virithin  the  Department  of 
Housing  and  Urban  Development,  the 
due  date  for  receipt  of  applications  is 
extended  from  August  15, 1994,  to 
Wednesday,  August  31, 1994.  The  time 
for  receipt  and  location  for  receipt  of 
applications  remain  the  same. 

Authority:  Section  561  of  the  Housing  and 
Community  Development  Act  of  1987  (42 
U.S.C.  3616  note);  Title  VIII.  Civil  Rights  Act 
of  1968.  as  amended  (42  U.S.C.  3601-3619); 
Sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Dated:  July  29. 1994. 
Roberta  Achtenberg, 
Assistant  Secretary-  for  Fair  Housing  and 
Equal  Opportunity. 

[FROoc.  94-19659  Filed  8-10-94;  8:45  am] 
BILLING  CODE  4210~28-P 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-94-3804;  FR-3758-N-01] 

Mortgagee  Review  Board 
Administrative  Actions 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Fedfiral  Housing 
Commissioner.  UUD^ 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act. 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman.  Director.  Office  of 
Lender  Activities  and  Land  Sales 
registration.  4.'il  Seventh  Street.  S.W.. 


Washington,  D.C.  20410,  telephone 
(202)  708-1824.  The 

Telecommunications  Device  for  the  Deaf 
(TDD)  number  is  (202)  708-4594.  (These 
are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Departmoat  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989)  requires  that  HUD  "pubHsh  in  the 
Federal  Register  a  description  of  and 
the  cause  for  administrative  action 
against  a  HL^D-approved  mortgagee"  by 
the  Department's  Mortgagee  Review 
Board.  In  compliance  with  the 
requirements  of  Section  202(c)(5),  notice 
is  hereby  given  of  administrative  actions 
that  have  been  taken  by  the  Mortgagee 
Review  Board  from  April  1. 1994 
through  June  30.  1994. 

1.  Georgia  Bankers  Bank,  Atlanta. 
Georgia 

Action:  Settlement  Agreement  that 
includes  payment  to  the  Department  the 
amount  of  $252,000  and  comphance 
with  HLT3-FHA  loan  origination 
requirements. 

Cause:  Failure  to  properly  underwrite 
1 7  single  family  mortgages  in 
accordance  with  HUD-FHA 
requirements.  The  violations  of  the 
Department's  requirements  included: 
failure  to  properly  underwrite  large 
investor  loans;  failure  to  obtain 
borrower's  tax  returns  and  year-to-date 
profit  and  loss  statements;  failure  to 
adequately  establish  borrower's  income; 
failure  to  use  diligence  and  prudent 
lending  practices  in  verifying  borrower 
documentation  to  support  income;  and 
failure  to  adequately  establish 
borrower's  Social  Security  Number. 

2.  Kadilac  Mortgage  Bankers,  Ltd  .  Great 
Neck,  New  York 

Action:  Settlement  Agreement  that 
i:icludes  pajTnent  to  the  Department  the 
amount  of  5300,000,  compliance  with 
HUD-FHA  requirements,  and  a  review 
of  the  company's  HUD-FHA  loan 
origination  procedures  withni  120  davs 
of  the  date  of  the  Agreement. 

Cause:  A  HLTD-FHA  monitoring 
review  that  cited  violations  of  HUD- 
FPL^  single  family  program 
requirements  that  included:  failure  to 
conduct  a  face-to-face  interview  with 
prospective  borrowers;  use  of  inaccurate 
documentation  to  approve  mortgagors; 
failure  to  resolve  conflicting 
documentation;  failure  to  secure 
required  documentation  for  a  HUD- 
FHA  loan;  closing  loai.s  that  exceeded 
HUD-FHA  maximum  mortgage 
amounts;  failure  to  reflect  all  charges  to 
the  buyers  and  sellers  on  the  HUD— 1 


Settlement  Statement;  failure  to 
properly  verify  the  source  and/or 
adequacy  of  the  funds  to  close  and  the 
mortgagor's  credit  history;  failure  to 
include  recurring  obligations  when 
underwriting  a  loan;  e.xceeding  HUD- 
FHA  guidelines  without  docu.-nenting 
significant  conipensdting  factors;  and 
failure  to  docu.-nont  the  commitment 
fees  charged  to  mortgagors. 

3.  Keyrose  Mortgage  Companv. 
Glendale.  California 

Action:  Proposed  Settlement 
Agreement  that  includes  a  civil  money 
penalty  in  the  amount  of  Si. 000,  and  " 
corrective  action  to  assure  comphance 
with  HUT>-FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
program  requirements  that  inc  luded: 
improper  use  of  mortgage  brokers  to 
originate  HLT>-FHA  insured  mortgages; 
improper  pa^Tnents  to  mortgage  brokers; 
failure  to  implement  a  Qualitv  Control 
Plan  for  the  origination  of  HLT>-FHA 
insured  mortgages:  failure  to  meet  the 
principal  activity  requirement  cf  a 
HUD-FHA  approved  loan 
correspondent;  failure  to  conduct  face- 
to-face  inter\iews  with  borrowers:  and 
failure  to  maintain  complete  loan  files. 

4.  Centennial  Mortgage.  Inc..  South 
Bend.  Indiana 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  pcnaltv  in  the 
amount  of  S5.000. 

Cause:  A  false  statement  made  to  the 
Department  in  connection  with  an 
application  for  HUD-FHA  mortgage 
insurance  for  a  multifamily  mortgage. 
The  company  certified  that  certain 
funds  of  the  mortgagor  entity  were  on 
deposit  in  a  bank  account  prioi  to  the 
time  the  account  was  established. 

5.  New  England  Funding  Group  Inc. 
Marblehead,  Massachusetts 

Action:  Withdrawal  of  HUD-FH.^ 
mortgagee  approval. 

Cause:  Misrepresentation  by  the 
company  that  it  was  an  approved 
Government  National  Mortgage 
Association  (GNMA)  seller/servicer. 

6.  Lambrecht  Company.  Southfield, 
Michigan 

Action:  Withdrawal  of  HUD-FHA 
mortgagee  approval. 

Cause:  Failure  to  meet  HUD-FHA 
mortgagee  approval  requirements  due  to 
cessation  of  operations. 

7.  Wells  Federal  Bank.  Weils.  .Minnesota 

Action:  Proposed  Settlement 
Agreement  tliat  provides  for 
reimbursement  to  the  Department  for 
the  overpayment  of  a  claim  in 
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connection  with  a  Title  I  property 
improvement  Loan. 

Cause:  Improper  submission  of  an 
insurance  claim  to  the  Department  in 
connection  with  a  Title  I  property 
improvement  loan. 


8.  Approved  Mortgage  Corporation. 
Homestead,  Florida 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $500. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  failure  to 
implement  a  Quality  Control  Plan  for 
loan  origination  in  accordance  with 
HUD-FHA  requirements. 

9,  Pacific  Northwest  Mortgage,  Renton. 
Washington 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $500. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  failure  to  comply 
with  HUD-FHA  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 

10-  Centerbank  Mortgage  Company, 
Watetbury,  Coimecticut 

Action:  Settlement  Agreement  that 
includes  payment  to  the  E>epartment  in 
the  amount  of  $5.t)00  and  compliance 
with  HUD-FHA  loan  servicing 
requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  loan 
servicing  requirements  that  included: 
failure  to  implement  an  adequate 
Quality  Control  Plan;  failure  to  properly 
recertify  Section  235  mortgages;  and 
failure  to  provide  detailed  explanations 
in  notices  sent  to  mortgagors  advising  . 
them  of  rejection  for  the  assignment 
program. 

1 1.  Canyon  Springs  Financial  d/b/a 
.American  Builders  Mortgage  Santa  Ana. 
California 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $1,000. 

Cause;  .A  HUD  monitoring  review 
w  hich  cited  the  company  for  failure  to 
implement  an  acceptable  Quality 
Co.itro!  Plan,  and  failure  to  comply  wi'h 
HUD-FH.'\  reporting  requirements 
under  the  Home  Mo^t^age  Disclosure 
.\ct  (HMDA). 

12.  Meridian  Mortgage  Fina:itiai 
Corporation,  Aurora,  Colorado 

Action:  Letter  of  Reprimarid  and 
proposed  civil  money  penalty  in  the 
amount  of  $1,000. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  In 
implement  an  acceptable  Quality 


Control  Plan,  and  failure  to  comply  with 
HUD-FHA  reporting  requirements  under 
the  Home  Mortgage  Disclosure  Act 
(HMDA). 

Dated:  .August  4, 1994. 
Nicolas  p.  Retsinas. 

Assistant  Secretary-  for  Housing-Federal 
Housing  Commissioner. 
|FR  Doc.  94-19633  Filed  8-10-94;  8:45  am] 
BILLING  OOOE  42ia-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-92(M191-04] 

Reopening  of  Public  Land  in  Socorro 
County,  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


action:  Opening  Order. 


SUMMARY:  Notice  is  hereby  given  that 
effective  August  11, 1994.  the  following 
lands  are  now  reopened  for  all  public 
uses. 

T.  5S..R.  6E., 
Sectitm  30.  lots  1  through  6.  NE'A. 

EVzVVVz.  NViSEV*. 
Section  31,  lots  1  through  11.  EViNVV'/.." 
NEV«SWV4.  NV2SEV4. 
T.  6  S.,  R.  5  E.. 
Section  1.  lots  1  through  4.  SVA'Va.SVz 

The  emergency  closure  of  public  land 
in  Socorro  County,  New  Mexico  was 
published  in  the  Federal  Register  on 
October  12,  1993  (58  FR  52786)  and 
corrected  in  the  Federal  Register  on 
January  24.  1994  (59  FR  3558).  The 
purpose  of  the  closure  was  to  protect 
public  health  and  safety. 
FOR  FUHTHER  INFORMATION  CONTACT: 
Stephen  Salzman,  Acting  Area  Manager 
at  the  ELM  Socorro  Resource  Area.  198 
Neel  Avenue,  NW,  Socorro.  New 
Mexico  87801  or  telephone  (505)  835- 
0412. 

Dated:  .August  3. 1994. 
Stephanie  Hargrove, 

Associate  D:.rict  Manager 

IFR  Doc.  94-19619  Filed  8-10-94;  8:45  am! 

BfLLING  COOE  4010-*B-*I 


National  Park  Service 

Availability  of  Plan  of  Operations  and 
Environmental  Assessment  for  the 
Plugging  and  Abandonment  of  the 
W.R.  Carr  Lease,  Well  No.  1;  Caskids 
Operating  Company,  Big  Thicket 
National  Preserve,  Hardin  County,  TX 

Notice  is  hereby  given  in  accordance 
with  §S  52(b)  of  title  36  of  the  Code  of 
Federal  Regulations  that  the  National 


Park  Service  has  received  from  Caskids 
Operating  Company  a  Plan  of 
Operations  for  the  Plugging  and 
Abandonment  of  the  W.R.  Carr  Lease, 
Well  No.  1  within  the  Lance  Rosier  Unit 
of  the  Big  Thicket  National  Preserve, 
Hardin  County,  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent.  Big  Thicket  National 
Preserve.  3785  Milam.  Beaumont,  Texas; 
and  the  Southwest  Regional  Office, 
National  Park  Service.  1220  South  St. 
Francis  Drive,  Room  211,  Santa  Fe,  New 
Mexico.  Copies  are  available  from  the 
Southwest  Regional  Office,  Post  Office 
Box  728,  Santa  Fe,  New  Mexico  87504- 
0728,  and  will  be  sent  upon  request.   . 

Dated:  August  3. 1994. 
Mary  R.  Bradford, 

Acting  Regional  Director.  Southwest  fleg;on. 
[FR  Doc.  94-19625  Filed  8-10-94;  8:45  ami 

BILLING  CODE  431(>-70-M 


Chesapeake  and  Ohio  Canal  National 
Historical  ParX  Commissh)n  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  will  be  held  at  1:00  p.m.. 
Saturday.  September  17, 1994,  at 
McMahon's  Mill,  Williamsport. 
Maryland. 

The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
development  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 
Mrs.  Sheila  Rabb  Weidenfeld. 

Chairman.  Washington,  EXH 
Ms.  Diane  C.  Ellis,  Brunswick,  Maryland 
Brother  James  T.  Kirkpatrick.  F.S:C.. 

Cumberland.  Marj'land 
Ms.  Anne  L.  Gormer.  Cumberland, 

Mar\-land 
Ms.  Elise  B.  Heinz,  Arlington,  Virginia 
Mr.  George  M.  Wykoff.  Jr..  Cumberland. 

Maryland 
Mr.  Rockwood  H.  Foster.  Washington. 

DC 
Mr.  Barry  A,  Pa.ssett.  Washington.  DC 
Mrs.  Jo  Reynolds.  Potomac.  Marj'land 
Ms.  Nancy  C.  Long.  Glen  Echo. 

Maryland  . 

Ms.  Mary  E.  Woodward. 

Shepherdstown.  West  Virginia 
Dr.  James  H.  Gilford.  Frederick. 

Maryland 
Mr.  Edward  K.  Miller,  Hagerstown, 

Maryland 
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Mrs.  Sue  Ann  Suliivsn.  Wiiliamsport. 

Maryland 
Mr.  Tern-  VV.  Hepbunr  Hancock. 

Manland 
Mr.  Laidley  E  .McCn\ ,  Ch^rJpMon.  West 

Virginia 
Ms.  Jo  Ann  M.  Spe\acfx.  Burke. 

Virginia 
Mr.  Charles  ).  \\>;r.  Fhl.s  C.harch. 

Virginia 

The  agenda  for  this  meeting  includes 
Superintendent's  report  and  old  and 
new  business. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  mav 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting  or 
who  wish  to  submit  written  statements. 
may  contact  the  Superintendent.  C&O 
Canal  National  Historica)  Park.  P  O  Box 
4.  Sharpsburg.  Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters.  Sharpsburg.  Maryland. 

Dated:  August  4. 1994 
Terry  R.  Carlstrom. 

Deputy RegionalDirectcr.  .V,:;;f-nc;;  Cai:.tcl 
Region. 

IFR  Doc.  94^19626  Filec  8-iO-w   8:45  am] 
BILUNG  COOE  43KK70-M 
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DEPARTMENT  OF  THE  INfTERtOR 
National  Park  Service 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

AGENCY:  National  Park  Sen  ice.  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  annouces  an 
upcoming  meeting  of  the  Etelaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  lhr€ 
Federal  Advison'  Committee  Act  (Pub 
L.  92-^63). 

MEETING  DATB-AND  TIME:  Wednesday. 
August  17.  1994;  1:30  p.m.  until  4:30 
p.m. 

ADDRESSES:  Kirby  Episcopal  House. 
Sunset  Road,  Glen  Summit.  PA  18707. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  E>elaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implemenling  an  integrated  strategy 
for  protecting  and  promoting  cultural. 


historic  and  natural  resources.  The 
Commission  reports  to  the  Secretan  of 
the  Interior  and  to  Congress. 
SUPPt.EMENTARY  INFORMATfON:  The 
Delaware  and  Lehigh  Navication  Canal 
National  Heritage  Corridor' Commission 
was  established  by  Public  La\%  i0C'-692. 
November  18,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Director,  Dclawe.-p  and 
Lehigh  Navigation  Cani!.  National 
Heritage  Corridor  Commission.  10  E. 
Church  SL-eet,  Room  P-2CS.  Bethlehem 
PA  18018.  (610)861-9345. 

Dated:  August  3.  1994. 
David  B.  Wifwer, 

Executive  Director.  Deh:-.are  or,c  Lt-h.^h 
Savigotion  Canal  SHC  Cownwficr. 
IFR  Doc.  94-19561  Filed  8-10-&4;  fj  45  a.T,) 
BtLUNG  CODE  6820-PE-M 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  tiie 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Clover-Sanders  or  Ms  )udith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219,  Washington  DC 
20423.  (202)  927-6203  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  day?  after  the 
date  of  availability: 

AB-3  (SUB-NO.  117X).  MISSOURI 
PACIFIC  RAILROAD  COMPANY- 
ABANDONMENT  EXEMPTION— IN 
SALINE  COUNTY,  ICANSAS  (TRJGO 
INDUSTRL\L  LEAD).  EA  available  8/ 
1/94. 

Comments  on  the  following 

assessment  are  due  30  days  after  the 

date  of  availability: 

AB-55  (SUB-NO.  486).  CSX 
TRANSPORTATION.  INC  — 
ABANDONMENT  BETXNTEN 
BLOOMINGDALE  AND 
MONTEZUMA  IN  PARKE  COUNTS- 
INDIANA.  EA  available  8,/5/94. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-19620  Filed  &-KV-94:  845  am] 

BILLING  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  ol  Consent  Decrees 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hf.-ebv 
given  that  three  proposed  consent 
decrees  in  United  States  v.  Enpro 
Contractors,  Inc.,  et  al   Civil  Action  \c 
CIV  LR-C-92^15.  was  lodged  on  )ulv 
26,  1994  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Arkansas.  Western  Division. 

This  case  arises  from  alleged 
vtolations  by  Defendants.  Enpro 
Contractors,  Inc.,  Jimmy  A.  Patten 
Contractor,  Lnc.  Train  Properties.  Inc  . 
Flake  Investments,  Inc.,  and  FiaJce. 
Tabor,  Tucker.  Wells  &  Kellev.  Inc  cf 
the  Clean  Air  Act  and  the  Asbestos 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  ("NESHAP  ) 
42  U.S.C.  7412,  7413  and  7414  The 
violations  occurred  at  the  MOPAC 
Hospital  in  Uttle  Rock,  Arkansas  in  )ui\ 
of  1990.  The  Enpro  Consent  Decree 
provides  that  Enpro  Contractors.  Inc 
shall  pay  a  civil  penalty  of  S20.000.  The 
Patton  Decree  provides  that  Jimmv  A. 
Patton  Contractor.  Inc.  shall  pay  a  civil 
penalty  of  $10,000.  The  Train.'Flake 
Decree  provides  that  Train  Propertv. 
Inc.,  Flake  Investments.  Inc..  and  Flake. 
Tabor.  Tucker.  Kelley  &  Wells,  Inc.  shall 
jointly  pay  a  civil  penalty  of  $12,700. 
All  three  Decrees  require  the  defendants 
to  comply  with  the  Asbestos  NESHAP 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  da-,  b 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attomev 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Enpro 
Contractors,  Inc.,  et  al..  DO).  Ref.  *90- 
5-2-1-1543. 

The  proposed  consent  decrees  mav  be 
examined  at  the  office  of  the  United" 
States  Attorney,  425  West  Capitol 
Avenue.  Suite  500.  Little  Rock.  AR. 
72201;  the  Region  VI,  Office  of  the 
Envirorunental  Protection  Agency.  1445 
Ross  Ave.,  Dallas,  Texas  75202;  and  at 
the  Consent  Decree  Library.  1120  G 
StreetTNW.,  4th  Floor,  Washington.  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decrees  may  be 
obtained  in  person  or  by  mailfjxjm  the 
Consent  Etecree  Library,  1120  G  Street. 
NW..  4th  Floor,  WashiJigton,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $2.50  (25  cents  per  page 
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reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Jokm  C  Cnid«B, 

Chief,  Environment  and  Natural  Resources 
Division. 

(FR  Doc  94-19621  Filed  »-10'-94;  8:45  am) 

MXMQ  COM  4410-01-M 


Consent  Oeerae  in  Action  Brought 
Under  ttw  Comprehensive 
Environmental  Response, 
Compensation  and  Uabiiity  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Boehringer,  Civil  Action  No.  8:CV93- 
303.  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Nebraska  on  July  27, 1994.  This  Consent 
Decree  resolves  a  Complaint  filed  by  the 
United  States  against  Boehringer 
Ingelheim  Animal  Health,  Inc. 
("Boehringer")  pursuant  to  Section  107 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
■  Act  ("CERCLA"),  42  U.S.C.  §  9607. 

The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
the  U.S.  Environmental  Protection 
Agency,  seeking  to  recover  costs 
incurred  by  EPA  in  response  to  releases 
of  hazardous  substances  at  the  Economy 
Products  warehouse  ("the  warehouse"), 
located  in  downtown  Omaha.  Nebraska. 

The  settlement  in  this  case  requires 
defendant  Boehringer  to  reimburse  the 
United  States  in  the  amoimt  of 
$100,000.00  for  cleanup  costs  incurred 
by  EPA  at  the  warehouse.  This 
settlement  figure  is  based  on  the 
minimal  amount  of  hazardous 
substances  sent  to  the  warehouse  by 
Boehringer. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  bom  the  date  of  pubhcation  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station. 
Washington,  D.C  20044  and  refer  to 
United  States  V.  Boehringer,  EXDJ 
number  90-11-2-914. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  District  of 
Nebraska,  7401  Zorinsky  Federal 
Building.  215  North  17th  Street,  Onftha. 
Nebraska  68101-1228,  and  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  the  Regional  Counsel,  Region 
VII,  726  Mirmesota  Avenue.  Kansas 
City,  Kansas  66101.  Copies  of  the 
proposed  Consent  Decree  may  also  be 
obtained  from  the  Consent  Decree 
Library.  1120  G  Street,  N.W.  4th  Floor. 


Washington.  D.C.  20005.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  or  in  person  from  the 
Consent  Decree  Library.  When 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$3.00  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 
John  C.  Cruden. 

Chief,  Environmental  Enforcement  Section, 
Enviromnent  and  Natural  Resources  Division. 
[FR  Doc  94-19570  Filed  8-10-94;  8:45  am] 
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Lodging  of  Joint  Stipulation  and  Order 
of  Dismissal  Pursuant  to  the  Glean 
Water  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree 
Among  the  United  States,  the  State  of 
Texas,  Settling  Defendants,  Settling 
Federal  Agencies,  and  Settling  State 
Agencies  in  United  States  of  America  v. 
David  Bowen  Wallace,  et  al.,  Civil 
Action  No.  3-93CV0838-P 
(consolidated  with  No.  C;93-CV-0841- 
G)  was  lodged  on  August  1, 1994  with 
the  United  States  District  Court  for  the 
Northern  District  of  Texas,  Dallas 
Division. 

On  April  30, 1993,  the  United  States 
and  the  State  of  Texas  filed  a  Complaint 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9607,  as  amended 
("CERCLA")  for  reimbursement  of 
response  costs  inciured  and  to  be 
incurred  by  the  United  States  for 
response  actions  related  to  the  release  or 
threatened  release  of  hazardous 
substances  at  the  Bio-Ecology 
Superfiind  Site  in  Grand  Prairie,  Texas. 
Subseauenti) ,  rlie  United  States,  the 
State  of  Texas,  Settling  Defendants, 
Settling  Federal  Agencies,  and  Settling 
State  Agencies  reached  a  settlement 
which  resolves  many  of  the  issues  set 
forth  in  the  Complaint.  Under  the 
Consent  Decree,  the  Settling  Defendants 
shall  pay  $4,025,433  to  the  United 
States,  and  Settling  State  Agencies  shall 
pay  $7^00  to  the  United  States.  The 
Settling  Federal  Defendants  shall  cause 
to  be  transferred  $4,312,353  to  the  EPA 
Hazardous  Substances  Superfund  as 
reimbursement  of  EPA  past  response 
costs.  This  amount  shall  be  subject  to  a 
credit  of  and  reduced  by  $3,176,032, 
which  represents  the  amount  already 
paid  by  the  Settling  Federal  Agencies 
toward  remediation  at  the  Bio-Ecology 
Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 


from  the  date  of  this  publication, 
conunents  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
of  America  v.  David  Bowen  Wallace  et 
al.,  DOJ  Ref.  No.  90-11-3-204A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  United  States 
Courthouse,  1100  Commerce  Street, 
Room  16G28,  Dallas,  Texas  75242;  the 
Region  VI  Office  of  the  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas.  Texas  75202;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington.  DC.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $27.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division 
IFR  Doc.  94-19571  Filed  8-10-94;  8:45  am] 

BILLINO  CODE  4410-01 -M 


Lodging  of  Final  (Consent)  Judgment 
Pursuant  to  the  Clean  Water  Act  and 
the  Rivers  and  Harbors  Act 

In  accordance  vyith  Departmental 
PoUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Final  (Consent)  Judgment  in^ 
United  States  v.  Westinghouse 
Communities  of  Naples,  Inc..  Civil 
Action  No.  94-234-aV-FTM-l  7D 
(M.D.  Fla.),  was  lodged  with  the  United 
States  District  Court  for  the  Middle 
District  of  Florida  on  July  18, 1994. 

The  proposed  Final  (Consent) 
Judgment  concerns  alleged  violations  of 
sections  301(a)  and  404  of  the  Clean 
Water  Act,  33  U.S.C.  1311(a)  and  1344, 
and  section  10  of  the  Rivers  and  Harbors 
Act  of  1899,  33  U.S.C.  403,  as  a  result 
of  tlie  discharge  of  fill  material  into  a 
tidal  pond  and  the  imauthorized 
construction  of  a  bulkhead.  The 
Defendant,  Westinghouse  Communities 
of  Naples,  Inc.,  was  issued  a  permit  by 
the  U.S.  Army  Corps  of  Engineers  in 
1981.  which  authorized  the  filling  of 
approximately  76  acres  of  wetlands  as 
part  of  a  residential  development 
project.  In  mitigation,  the  permit 
required  Defendant  to  excavate  a  5-acre 
tidal  pond  to  create  a  shoreline  habitat 
and  it  contained  an  express  condition 
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that  no  bulkhead  or  other  structures 
would  be  allowed  in  Clam  Bay's  systerif 
or  adjacent  wetlands.  Defendant 
subsequently  discharged  approximately 
7  cubic  yards  of  fill  into  the  5-acre 
mitigation  pond  in  connection  with  the 
construction  of  a  400- foot-long  vertical 
bulkhead  and  a  portion  of  the  bulkhead 
was  placed  over  the  fill.  Those  activities 
were  contrary  to  the  specific  terms  and 
conditions  of  the  1981  permit  and, 
therefore,  constituted  violations  of  the 
Clean  Water  Act  and  the  Rivers  and 
Harbors  Act. 

The  site  of  the  violations  is  north,  east 
and  west  of  Upper  Clam  Bay  and  south 
of  V'anderbilt  Beach  Road  (SR862)  in 
Sections  32  and  33.  Township  48  South. 
Range  25  East  and  Sections  4.  5,  8  and 
9,  Township  49,  South,  Range  25  East  in 
Collier  County.  Florida.  The  property 
contains  wetlands  adjacent  to  Upper 
ClaiTi  Bay -Pelican  Bay  and  those 
wetlands  are  waters  of  the  United  States 
as  defined  in  the  Clean  Water  Act. 

The  Final  (Consent)  Judgment 
requires  Westinghouse  Communities  of 
Naples,  Inc.  to  pay  a  civil  penaltv  in  the 
amount  of  $15,000  for  its  violations  of 
the  permit.  Under  the  settlement,  the  fill 
material  and  the  bulkhead  will.be 
authorized  to  remain  in  place  under 
Nationwide  Permit  No.  32. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the  Final 
(Consent)  Judgment  for  a  period  of  30 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  Michael  A.  Cauley,  Assistant  U.S. 
Attorney,  Middle  District  of  Florida,  500 
Zack  Street,  Suite  400,  Tampa,  FL 
33602.  and  should  refer  to  United  States 
V.  M'est/ng/iouse  Communities  of 
Naples,  Inc.,  Civil  Action  No.  94-234- 
CIV-FTM-17D  (M.D  Fla). 

The  Consent  Decree  may  be  examined 
at  the  Clerk's  Office,  United  States 
District  Court  for  the  Middle  District  of 
Florida,  Forty  Myers  Division,  First  and 
Lee  Street,  Ft.  Myers,  Florida  33901. 
Lois  J.  Schiffer, 

Acting  Assistant  Attorney  Genera!. 
Environment  Sr  Natural  Resources  Diiision 
jFR  Doc.  94-19572  Filed  8-10-94:  8  45  a.-nl 
BILUNG  CODE  441(M)1-M 


Antitrust  Division 

Request  for  Comments  on  Draft 
Antitrust  Guidelines  for  the  Licensing 
and  Acquisition  of  Intellectual  Property 

AGENCY:  Antitrust  Division.  Department 
of  Justice. 
ACTION:  Notice. 

SUMMARY:  The  Antitrust  Division  has 
drafted  proposed  new  Antitrust 
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Guidelines  for  the  Licensing  and 
Acquisition  of  Intellectual  Property.  The 
Guidelines,  when  adopted  in  final  form 
by  the  Department  of  Justice,  will  state 
the  antitrust  enforcement  policy  of  the 
Department  with  respect  to  the  licensing 
and  acquisition  of  intellectual  property, 
and  will  supersede  section  3.6  in  Part  I. 
"Intellectual  Property  Licensing 
Arrangements,"  and  cases,  6,  10,  11,  and 
12  in  Part  II  of  the  U.S.  Department  of 
Justice  1988  Antitrust  Enforcem.ent 
Guidelines  for  International  Operations. 
Comments  should  be  submitted  in 
writing  within  60  days  of  publication  of 
these  draft  Guidelines. 
FOR  FURTHER  INFORMATION  CONTACT: 
Submit  views  to  Richard  Gilbert.  Deputy 
.Assistant  Attor.i.ey  General,  Antitrust 
Divi'iion.  Department  of  Justice.  Tenth 
StreeHand  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530,  202-514-2403. 
SUPPLEMENTARY  INFORMATION:  As 
announced  by  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  Anne  K.  Bingaman,  in 
published  speeches  on  Januan'  10,  1994 
and  June  16.  19S4.  these  proposed 
guidelines  were  drafted  to  state  the 
current  views  of  Antitrust  Division  with 
respect  to  the  licensing  and  acquisition 
of  intellectual  property. 

The  Guidelines  are  hot  intended  to 
create  or  recognize  any  legally 
enforceable  right  in  any  person.  Thev 
are  not  intended  to  affect  the 
admissibility  of  evidence  or  in  anv  other 
way  necessarily  to  affect  the  course  or 
conduct  of  any  present  of  future 
litigation.  Moreover,  changes  in  the 
relevant  statutory  framework,  legal 
precedent,  and  methods  of  internal 
Department  analysis  may  occur  over 
time,  and  these  changes  will  not  alwavs 
be  simultaneously  reflected  in 
amendments  to  the  Guidelines.  Parties 
seeking  to  know  the  Department's 
specific  enforcement  intentions  with 
respect  to  any  particular  transacUon 
should  consider  seeking  a  Business 
Review  pursuant  to  28  CFR  50  5. 

Dated:  Augusts,  1994. 

Richard  Gilbert, 

Deputy- Assistant  Attorney  General.  Antitrust 
Divii.or. 

U.S.  Department  of  )ustice  Antitrust 
Guidelines  for  the  Licensing  and 
Acquisition  of  Intellectual  Propjerty  ' 

1.  Intellectual  Property  Protection  and 
the  Antitrust  Laws 

These  Guidelines  state  the  antitrust 
enforcement  policy  of  the  U.S. 


Department  of  Justice  with  respect  to 
the  licensing  and  acquisidon  of 
intellectual  property  protected  by 
patent,  copyright,  and  trade  secret  law.'* 
By  stating  its  general  policy,  the 
Department  hopes  to  assist  those  who 
need  to  predict  whether  the  Department 
will  challenge  a  practice  as 
anticompetitive.  However,  these 
Guidelines  cannot  remove  judgment  and 
discretion  in  antitrust  law  enforcement. 
Moreover,  the  standards  set  forth  in 
these  Guidelines  must  be  apphed  in 
imfcreseeable  circumstances.  Each  case 
will  be  evaluated  in  light  of  its  own 
facts,  and  these  Guidelines  will  be 
applied  reasonably  and  fie.xibly. 

In  the  United  States,  patents'confer 
rights  to  exclude  others  from  making. 
using,  or  selling  in  the  United  States  the 
invention  claimed  by  the  patent  for  a 
period  of  seventeen  years  from  the  date 
of  issue.^  To  gain  patent  protection,  an 
invention  (which  may  be  a  product, 
process,  machine,  or  composition  of 
matter)  must  be  novel,  nonobvjous,  and 
useful  Copyright  protection  applies  to 
original  works  of  authorship  embodied 
in  a  tangible  medium  of  expression.'*  A 
copyright  protects  only  iiie  expression. 
not  the  underlying  ideas.  Unlike  a 
patent,  which  protects  an  invention  not 
only  from  copying  but  also  from 
independent  creation,  a  copyright  does 
not  preclude  others  from  independently 
creating  similar  expression.  Trade  secret 
protection  applies  to  info.-m.:iion  whose 
economic  value  depends  on  its  not 
being  generally  known.  Trade  secret 
protection  is  conditioned  upon  efforts  to 
maintain  secrecy  and  has  no  f.xed  term. 
As  with  copyright  protection,  trade 
secret  protection  does  not  preclude 
independent  creation  by  others.* 


'  These  Guide;. r.e>  supe.-sede  sectio.".  3  6  in  Par. 
I.  "Ir.Ieiiecludl  Prope.'i y  Li,^ns;ng  Arra.^geTT•.en!5.■■ 
.->ndcases6.  10.  i;.dnd  12  in  Part  II  ot  the  L' S. 
Department  ot  luslice  1968  Antitrust  Enforce-Dent 
Guidelines  for  Interr.dtional  Operations. 


-ThespGuJdrlines  do  not  cover  the  antitrust 
treat.-nent  of  trade.T.arki.  Although  the  iem^  genwel 
antitrust  principles  that  apply  to  othe"-  'or-i^  of 
inieliectual  property  apply  to  trademarks  as  well. 
these GLidelir.es  deal  with  innovation-related 
issues  that  typically  arise  with  respect  to  patents, 
copyrights,  and  trade  secrets,  rather  than  with 
product-differentiation  issues  thai  tvpicallv  arise 
with  .-espec!  to  tr£derr.arks. 

'See  35  L  S  C.  154(1988'  !r  the  case  cf  process 
patents,  the  protecli.m  extends  to  importation  of 
goods  made  bv  a  pate.-.ted  process  See  19  U  S.C. 
1337  (1988  St  S.pp  V  199-)):  35  f  S  C  STlfgl 
(1988) 

*Spei7L.  sc.  iu;;i9f.aiS'.;pp  v  1993). 

Copyright  protection  lasts  for  the  a'lthor's  life  plus 
50  yea."^.  or  75  vears  from  fi.-s!  pub.ication  (or  100 
years  f'OTs  creation  wti.ctiever  e\pi,-es  Hrsl)  for 
works  made  tor  h:-e  See  17  L'  S  C  302  119?8;. 

'The  principles  s;<i'ed  in  'rase  C_:dei>nes  also 
appiv  to  protection  of  rr,ash-works  fixed  in  a 
se.T.iconductor  chip  product  [see  17  f  S  C  901  et 
seq  (1988)1.  which  is  analogous  to  copyright 
p-otection  for  work.s  of  authorship  These  principle* 
a.M  generdily  apply  to  licensing  of  know-how  and 
other  collections  ot  inforir.ation  which  may  not  be 
protected  by  inreUectual  propeTv  rights,  but  which 
r.:?y  nonefhe'ess  have  value  to  a  licensee  or 
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Although  there  are  clear  and 
important  differences  in  the  purpose. 
extent,  and  duration  of  protection 
provided  under  the  intellectual  propertv 
regimes  of  patent,  copyright,  and  trade 
secret,  the  governing  antitrust  principles 
are  the  same.  Antitrust  analysis  takes 
differences  among  tnese  forms  of 
intellectual  property  into  accour.:  in 
evaluating  the  specific  market 
circumstances  in  vhich  transact icns 
occur,  just  as  it  does  with  other 
particular  market  circumstances. 

The  intellectual  property  laws  and  the 
antitrust  laws  share  the  common 
purpose  of  promoting  innovation  and 
enhancing  consumer  welfare >  The 
intellectual  property  laws  provide 
incentives  for  innovation  and  its 
dissemination  and  commercialization 
by  establishing  enforceable  property 
rights  for  the  creators  of  new  and"useful 
products,  more  efficient  processes,  and 
original  works  of  expression.  In  the 
absence  of  intellectual  property  rights 
imitators  could  more  rapidly  exploit  the 
efforts  of  innovators  and  investors 
without  compensation,  thereby  reducing 
the  commercial  value  of  innovation  and 
eroding  the  incentives  to  invest.  The 
antitrust  laws  promote  innovation  and 
consumer  welfare  by  prohibiting  certain 
actions  by  firms  that  deter  those  firms 
and  others  from  competing  with  respect 
to  either  existing  or  new  ways  of  sen  ing 
consumers. 

2.  General  Principles 

2.0    These  Guideli.nes  e.T.bodv  three 
general  principles:  (a)  For  the  purpose 
of  antitrust  analysis,  the  Department 
regards  intellectual  property  as  being 
essentially  comparable  to  an\  other 
form  of  property;  (b)  the  Depart.meni 
does  not  presume  that  intellectual 
property  creates  market  power  in  the 
antitrust  context;  and  (c)  the  Department 
recognizes  that  intellectual  property 
licensing  allows  firms  to  combine 
complementary  factors  of  production 
and  is  generally  procompetitive. 

2.1     Standard  Antitrust  Analysis 
Applies  to  Intellectual  Property 

The  Department  applies  the  sa.T.e 
general  antitrust  principles  to  conduct 
involving  intellectual  property  that  it 
applies  to  conduct  involving  any  other 
foriB  of  tangible  or  intangible  propertv. 
That  is  not  to  sa v  that  intellectual 


transferee  because  of  t.'ie  Icrir.  ,r.;c  v,  ixr,  :r,f-\  ^re 
assembled. 

*"|Tlhe  airr.s  and  obiec!!ie«  of  paienl  and 
antitiusl  laws  may  seem,  at  first  glance,  wholiv  ai 
odds,  However,  the  two  bodies  of  law  areactualJv 
corriplementaiy,  as  txjth  are  aimed  at  encouraging 
innovation,  industry  ad  competition."  Atari  Games 
Corp.  V.  Nintendo  of  .Amtr;co  l.'.c.  BCT  f.zti  1572. 
1576  fTed.  Cir.  1990'. 


property  is  in  all  respects  the  same  as 
any  other  form  of  property.  Intellectual 
property  has  important  characteristics 
that  distinguish  it  from  many  other 
fonns  of  property.  These  charactenstics 
can  be  taken  into  account  by  standard 
antitrust  analysis,  however,  ar.d  do  not 
require  the  applicaticn  cf  funccjr.entolly 
riifterent  principles. 

Intellectual  property  law  bestows  en 
the  owners  of  intellectual  property 
certain  rights  to  exclude  others.  These 
rights  help  the  owners  to  prcnt  from  the 
use  of  their  property.  An  ;nteilectual 
property  owner's  rights  to  exclude  are 
sjmilai  to  the  rights  enjoyed  by  owners 
of  other  forms  of  private  propertv  .■^s 
with  other  forms  of  private  property 
certain  acquisitions  of  intel-ectuc! 
property,  and  cert.ain  types  cf 
agreements  with  respect  to  si.ch 
property,  may  have  anticompeiitive 
effects  against  which  the  antitrust  laws 
can  and  do  protect,  intellectual  propertv 
is  thus  neither  particularly  free  from 
scrutiny  under  the  antitrust  laws,  nor 
particularly  suspect  under  them. 

2.2     Intellectual  Property  a.^d  Market 
Power  j 

Market  power  is  the  abihty  profitably 
to  maintain  prices  above,  or  output 
below,  competitive  levels  for  a 
significant  period  of  time."  The 
Department  will  not  presume  that  a 
patent,  copyright,  or  trade  secret 
necessarily  confers  market  power  upon 
its  owner.  Although  the  intellectual 
property  right  confers  the  power  to 
exclude  with  respect  to  the  specific 
product,  process,  or  work  in  question. 
there  will  often  be  sufficient  actual  or 
potential  close  substitutes  for  such 
product,  process,  or  work  to  prevent  the 
exercise  of  market  power."  If  a  patent  or 


Market  power  can  be  exe:c'.i-c.  .-,  o'.-.fr 
cvor.omic  dimensions,  such  as  q^cv  f,e:\  .ce  a.nu 
i.-inovatior.  It  is  assumed  i.i  this  ctr.::/.son  that  t'.'. 
corT-.pptiti»e  dimensions  are  held  cor.flant  e>cepl 
t.le  ones  in  which  power  is  tjeing  exercised,  il 
would  not,  of  course,  be  indicative  of  mariiel  power 
;hol  a  seller  is  able  to  charge  higher  prices  for  a 
higher-quality  product.  The  dtfinilior.  ^n  tent  Is 
slated  in  terms  of  a  seller  with  marufcl  power:  a 
buyer  coujd  also  exercise  market  power  {e  g..  b\ 
rriainlaining  the  price  below  tne  cc.Tpe;,".i\e  ie\t!. 
•..^o^eby  dtpressing  outputi. 

•"The  Department  notes  thai  the  law  is  uncifar  cr. 
m.s  issje.  Compare  Jeffprson  Parish  Hospital 
District  ,Vc  2  V.  Hyde.  466  U.S.  2.  16  (19841 
{expressing  the  view  in  dictum  that  if  o  product  is 
protected  by  a  patent,  "it  is  fair  to  presume  l.la!  the 
.nability  tc  buy  the  product  elsewhere  gives  the 
seller  mariet  power")  with  id.  at  37  n.7  , O'Connor. 
|.,  concuaing)  ("lA)  patent  holder  has  no  market 
power  in  «ny  relevant  sense  if  there  are  cirse 
substitute*  for  the  patented  product.'  i.  Ccrrporf 
also  Abbott  Laboratories  v  Brer>r,an.  952  F.2d  1346 
1354-55  (Fed.  Cir.  1991)  (no  presumption  of  r.arkei 
power  from  intellectual  property  right)  with 
Digidyne Corp.  v  Data  Ceixetal Corp.  734  F 2d 
1336.  1341-42  (9th  Cir.  1984)  (requisite  «onom,c 
power  is  presumed  from  copvrighl',  rf.-f  deni'-d. 
473  U.S.  908  (1985). 


to 


o^er  form  of  intellectual  property  does 
confer  market  power,  that  market  pcwe 
does  not  by  itself  offend  the  antitrust 
laws.  As  with  any  other  tangible  or 
intangible  asset  that  enables  its  owne 
obtain  significant  supracompetitive 
profits,  market  power  (or  even  a 
.Tionopoly)  that  is  solely  "a  consecucrcf 
of  a  superior  product,  business  actomtn. 
or  historical  accident"  does  not  violfcte 
the  antitrust  laws.^  Nor  does  such 
market  power  impose  on  the  inteliect^ici 
property  owner  an  obligation  to  lici?nse 
that  technology  to  others.  See.  e.g.,  SCM 
Corp  V.  Xerox  Copy.,  645  F.2d  1195'(2d 
Cir.  1981),  cert,  denied,  455  U.S.  1016 
!1982).  As  in  other  antitrust  contexts 
however,  market  power  could  be 
illegally  acquired  or  maintained,  cr. 
even  if  lawfully  acquired  and 
maintained,  would  be  relevant  to  the 
ability  of  an  intellectual  property  owr.f: 
to  harm  competition  through 
unreasonable  conduct  in  connecticr 
with  such  property. 

2.3    Procompetitive  Benefits  of 
Licensing 

Intellectual  property  typically  is  ore 
component  among  many  in  a 
production  process  and  derives  value 
from  its  combination  with 
complementary  factors.  Complementer} 
components  of  production  include 
manufacturing  and  distribution 
facilities,  workforces,  and  other  ite.ms  of 
intellectual  property.  The  owner  of 
intellectual  property  has  to  arrange  for 
its  combination  with  other  necessary 
inputs  to  realize  its  commercial  value. 
Often,  the  owner  finds  it  most  efficient 
to  contract  writh  others  for  these  inputs, 
to  sell  rights  to  the  intellectual  prope.rtx . 
or  to  enter  into  a  joint  venture 
arrangement  for  its  development,  rather 
than  supplying  these  complementary- 
inputs  itself. 

Licensing,  cross-licensing,  or 
otherwise  transferring  intefiectual 
property  (hereinafter  "licensing")  can 
facilitate  its  integration  with 
complementary  factors  of  production 
This  integration  can  lead  to  more 
efficient  exploitation  of  the  intellectual 
property,  benefiting  consumers  through 
the  reduction  of  costs  and  the 
introduction  of  new  products.  Such 
arrangements  increase  the  value  of 
intellectuai  property  to  consumers  and 
to  the  developers  of  the  technology.  By 
potentially  increasing  the  expected 
returns  from  intellectual  property, 
licensing  also  can  increase  the  incentive 


"*  L'nitpd  States  v.  CrinrielJ  Corp..  384  US.  563, 
571  (1966);  see  also  United  States  v.  Aluminum  Co 
of  America.  148  F.2d  416,  430  (2d  Cir.  1945) 
(Sherman  Act  is  not  violated  by  the  attain.mer.t  of 
market  power  solely  through  "superior  skill. 
foresight  and  industry"). 
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for  its  creation  and  thus  promote  greater 
investment  in  research  and 
development. 

Sometimes  the  use  of  one  item  of 
intellectual  property  requires  access  to 
another.  An  item  of  intellectual  propertv 
"blocks"  another  when  the  second 
cannot  be  practiced  without  using  the 
first.  For  example,  an  improvement  on 
a  patented  machine  caQ^be  blocked  by 
the  patent  on  the  machine.  Licensing 
promotes  the  coordinated  development 
of  technologies  that  are  in  a  blocking 
relationship. 

Field-of-use.  territorial,  and  other 
limitations  on  intellectual  property 
licenses  may  serve  procompetitive  ends 
by  allowing  the  licensor  to  exploit  its 
property  as  efficiently  and  effectively  as 
possible.  These  various  forms  of 
exclusivity  can  be  used  to  give  a 
licensee  an  incentive  to  invest  in  the 
commercialization  and  distribution  of 
products  embodying  the  licensed 
intellectual  property  and  to  develop 
additional  applications  for  the  licensed 
property.  The  restrictions  may  do  so.  for 
example,  by  protecting  the  licensee 
against  free-riding  on  the  licensee's 
invesirnents  by  other  licensees  or  by  the 
licensor.  They  may  also  promote  the 
licensors  incentive  to  license,  by 
protecting  the  licensor  from  competition 
in  the  licensor's  own  technology  in  a 
market  niche  that  it  prefers  to  keep  to 
itself.  These  benefits  of  licensing 
restrictions  apply  to  patent,  copyright, 
and  trade  secret  licenses. 

Example  1  •» 

Situation:  Delta,  Inc.  develops  a  new 
software  program  for  inventory 
management.  The  program  has  wide 
application  in  the  health  field.  Delta 
licenses  the  program  in  an  arrangement 
that  imposes  both  field  of  use  and 
territorial  limitations.  Some  of  Delta's 
licenses  permit  use  only  in  hospitals: 
others  permit  use  only  in  group  medical 
practices.  Delta  charges  different 
royalties  for  the  different  uses.  All  of 
Delta's  licenses  permit  use  only  in 
specified  geographic  areas.  The  hce.isp 
contains  no  provisions  that  would 
prevent  or  discourage  licen<;ees  from 
developing,  using,  or  selling  any  oth<-r 
program.  None  of  the  licensees  are 
actudl  competitors  of  Delta  in  the  .>ale  of 
inver.tory  management  programs. 

Di-icussion:  The  key  competitive  i?s.;p 
raised  by  the  hcensing  arrangement  is 
whether  it  harms  competition  that 
v%ould  likely  have  taken  place  in  its 
absence.  (See  section  3  )  Such  harm 


'•"  The  examples  in  these  Guidelines  are 
bipothe'.ical  and  do  not  represent  juugments abo.i'. 
(he  aciuai  market  circu.-nstances  of  the  named 

ndi.itrie'i 


could  occur  if  the  hcenses  foreclose 
access  to  competing  technologies  (in 
this  case,  most  likely  competing 
computer  programs),  prevent  licensees 
from  developing  their  own  competing 
technologies  (again,  in  this  case  most 
likely  computer  programs),  structure 
royalties  to  impose  an  effective 
requirements  contract  upon  licensees,  or 
facilitate  market  allocation  or  price- 
fixing  for  any  product  or  service 
supplied  by  the  hcensees.  If  the  license 
agreements  contained  such  provisions, 
the  Department  would  analyze  their 
competitive  effects  as  described  in 
sections  3-5  of  these  Guidelines.  In  this 
hypothetical,  there  are  no  such 
provisions,  and  there  is  no  apparent 
harm  to  competition.  The  arrangement 
appears  to  do  no  more  than  increase  the 
value  of  the  licensed  technology  by 
subdividing  it  among  different  fields  of 
use  and  territories  and  charging 
royalties  that  differ  among  licensees. 
The  Department  therefore  would  be 
unlikely  to  object  to  this  arrangement. 
The  result  would  be  the  same  whether 
the  technology  was  protected  by 
copyright,  patent,  or  trade  secret.  The 
Department's  conclusion  as  to 
competitive  effects  could  differ  if.  for 
example,  the  license  barred  licensees 
from  using  any  other  inventory 
management  program. 

3.  Antitrust  Concerns  and  Modes  of 
Analysis 

3.1     Nature  of  the  Concerns 

While  intellectual  property  licensing 
arrangements  are  typically  welfare- 
enhancing  and  procompetitive,  antitrust 
concerns  may  arise  when  licensing 
arrangements  impede  competition  that 
likely  would  have  taken  place  in  the 
absence  of  the  license.  Licensing 
arrangements  that  may  raise  antitrust 
concerns  include  restrictions  on  goods 
or  technologies  other  than  the  hcensed 
technology,  contractual  provisions  that 
penalize  licensees  for  dealing  with 
suppliers  of  substitute  technologies,  and 
acquisitions  .>f  intellectual  propertv  that 
lessen  competition  in  a  relevant 
antitrust  market. 

For  exair.pie.  a  licensing  agreement 
thjt  transfers  little  or  no  useful 
intoliectual  property,  bat  imposps 
rrstra-r;ts  upo.i  entities  that  otherwisi^ 
would  comptte  using  alternative 
technologies,  might  have  significant 
adverj>e  efferts  in  downstream  g'iods 
markets  or  in  other  markets.  (See.  eg. 
Example  3.)  .^n  arrangement  that 
effectively  merges  the  research  and 
dt  velopm.ent  activities  of  two  of  only  a 
few  entities  that  could  plausibly  engage 
in  research  and  development  in  the 
relevant  held  might  harm  competition 


for  development  of  new  intellectual 
property.  (See  section  3.2.3,  "Innovation 
Markets") 

Intellectual  property  licensing 
between  actual  or  likely  potential 
competitors  "  may  raise  antitrust 
concerns  by  reducmg  or  eliminating 
competition  in  the  markel(s)  in  which 
they  compete  or  are  likely  to  compete 
In  addition.  license  restrictions  with 
respect  to  one  market  may  reduce 
competition  in  another  market  by.  for 
example,  foreclosing  access  to  or  raising 
the  price  of  an  important  input  (other 
than  as  a  natural  consequence  of  the 
licensee  acquiring  a  licensed  technology 
for  its  own  use). 

3.2    Markets  Affected  by  Licensing 
Arrangements 

A  licensing  arrangement  may  affect 
competition  in  a  variety  of  markets.  In 
general,  for  goods  markets  and 
technology  markets  affected  by  a 
licensing  arrangement,  the  Department 
will  approach  the  delineation  of 
relevant  market  and  the  measurement  of 
market  share  in  the  intellectual  property 
area  in  the  sam.e  way  that  it  treats  such 
questions  imder  section  1  of  the  1992 
Horizontal  Merger  Guidelines.  In 
addition,  the  Department  may  define  an 
innovation  market  to  aid  in  assessing 
whether  a  licensing  arrangement  would 
be  likely  substantially  to  reduce 
investment  in  research  and 
development. 

3.2.1     Technology  Markets 

Technology  markets  consi*;!  of  the 
intellectual  property  that  is  licensed, 
transferred,  or  acquired  and  the 
technologies  that  are  close  substitutes 
for  it.  The  owner  of  a  process  for 
producing  a  particular  good  may  be 
constrained  in  its  conduct  with  respect 
to  that  process  not  only  by  other 
processes  for  making  that  good,  but  also 
by  other  goods  that  compete  with  the 
do^vnstream  good  and  by  the  processes 
used  to  produce  those  other  goods. 

In  many  cases.  pa.-ticular!y  -n  the  case 
of  a  product  patent,  there  m.av  "c  little 
t'j  be  gained  by  analyzing  crimpetitive 
effects  in  a  separate  technology  market 
::i  addition  to  analyzing  eff»»<^'s  in  the 
iissociated  goods  market.  Moreover, 
there  may  be  practical  problems  in 
gathering  appropriate  dala  to  determi.ne 
■prices"  for  the  tPchr!o!o<:;\  r.nd  ns 
!-ubstuiitc  procosses  F.i:  example,  the 


■  ■  .\  V.:r.i  wii!  be  ':eal«i  <i5  a  I  keiy  potj-nrial 
co.npelito:  ::  i(s  ent!>  i«  i;!wel)  under  ine  sur.djrjs 
pf  -?c!iO!:  ?.  3  of  the  tJ.S  Deps-rrfnt  of  K.s'vre  cn.i 
Ft'Uf.-a!  Tr^Cf  Gir.irr.isiio-..  Korironii*'  Mprfter 
(.iu-delinvs  (April  2. 1992!.  or  if  ihere  is  evidencr 
of  iiitely  act.;s;  »ntr>-  by  uha!  Trtn  Comf»e!i;iv<> 
cr.r-.f  e.-r.s  are  more  liWejy  to  arise  when  the  njrrber 
o:  actual  ar.d  likely  potential  competitors  ;s  not 
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technology  may  be  licensed  royalty-free 
in  exchange  for  the  right  to  use  other 
technology,  or  it  may  be  licensed  as  part 
of  a  package  license.  When  complicating 
factors  preclude  delineating  a  relevant 
market  in  which  the  licensed 
technology  competes,  the  Department 
may  focus  its  attention  on  effects  in  the 
associated  goods  markets. 

To  estimate  the  market  share  of  a 
participant  using  new  technology,  the 
Department  generally  will  forecast 
market  acceptance  over  a  two-vear 
period  using  the  best  available 
information.  For  technologies  not  yet 
commercialized,  the  two-year  period 
will  begin  with  commercial 
introduction.  When  market  shares  or 
other  indicia  of  market  power  are  not 
readily  available,  and  it  appears  that 
competing  technologies  are  all  equally 
efficient, 12  the  Department's  analysis 
will  treat  each  participant  in  the 
technology  market  as  having  an  equal 
market  share. 

3.2.2  Goods  markets.  A  number  of 
different  goods  markets  may  be  relevant 
to  evaluating  the  effects  of  a  licensing 
arrangement.  A  restraint  in  a  licensing 
arrangement  may  have  competitive 
effects  in  markets  for  final  or 
intermediate  goods  made  using  the 
intellectual  property,  or  it  may  have 
effects  upstream,  in  markets  for  goods 
that  are  used  as  inputs,  along  with  the 
intellectual  property,  to  the  production 
of  other  goods. 

3.2.3  Innovation  markets.  Firms 
compete  in  research  and  development 
that  may  result  in  new  or  improved 
products  or  processes.  If  the  capacity  for 
research  and  development  activity  that 
likely  will  produce  iimovation  in 
technology  is  scarce  and  can  be 
associated  v^ith  identifiable  specialized 
assets  or  characteristics  of  specific  firms 
(which  may  or  may  not  currently 
participate  in  the  relevant  technology  or 
goods  markets),  in  may  be  appropriate 
to  consider  separately  the  impact  of  the 
conduct  in  question  on  competition  in 
researc!i  and  development  among  those 
firms.  The  firms  identified  as  possessing 
these  specialized  assets  or 
characteristics  can  be  thought  of  as 
competing  in  a  separate  innovation 
market.  See  Complaint,  United  States  v. 
General  Motors  Corp..  Civ.  No.  93-530 
(D.  Del,  filed  Nov.  16.  1993). 
Alternatively,  innovation  markets  may 
be  used  to  assist  with  the  identification 
of  competitive  effects  in  relevant  goods 
and  technology  markets.  See,  e.g.. 
Complaint,  United  States  v.  Flow 


'^In  this  analysis,  the  Department  will  refiard  iwo 
technologies  as  being  "equally  efficient"  if  Ihey  can 
be  used  to  produce,  at  the  same  cost,  goods 
perceived  by  consumers  to  be  close  substitiitRs. 


International  Corp.,  Civ.  No.  94-71320 
(E.D.  Mich.,  filed  Apr.  4,  1994). 

Example  2 

Situation:  Two  companies  agree  to 
cross-Kcense  future  patents  relating  to 
the  development  of  a  new  component 
for  aircraft  jet  turbines.  Innovation  in 
the  development  of  the  component 
requires  the  capability  to  work  with 
very  high  tensile  strength  materials. 
Aspects  of  the  licensing  arrangement 
raise  the  possibility  that  competition  in 
research  and  development  of  this  and 
related  components  will  be  lessened. 
The  Department  is  considering  whether 
to  define  an  innovation  market  in  which 
to  evaluate  the  competitive  effects  of  the 
arrangement. 

Discus.sion:  If  the  firms  that  have  the 
capability  to  work  with  ver\-  high  tensile 
strength  materials  can  be  reasonably 
identified,  the  Department  will  consider 
defining  a  relevant  innovation  market 
for  development  of  the  new  component. 
If  the  number  of  firms  with  the  required 
capability  is  small,  th^  Department  may 
employ  the  concept  of>m  innovation 
market  to  analyze  the  competitive 
effects  of  the  arrangement  in  that 
market,  or  as  an  aid  in  analyzing 
competitive  effects  in  technology  or 
goods  markets.  In  this  analysis,  the 
Department  would  take  into  account  the 
specific  nature  of  the  restraint,  the 
likelihood  that  other  firms  may  in  the 
future  acquire  the  requisite  capability, 
other  cnmpetitive  factors,  and  any 
efficieacy  justifications  for  the  licensing 
arrangement. 

If  the  number  of  firms  with  the 
required  capability  is  very  large  (either 
because  there  are  a  large  niunber  of  such 
firms  in  the  jet  turbine  industry,  or 
because  there  are  many  firms  in  other 
industries  with  the  required  capability), 
then  the  Department  will  conclude  that 
the  innovation  market  is  competitive. 
Undfr  these  circumstances,  it  is 
unlikely  that  any  single  firm  or 
plausible  aggregation  of  firms  could 
acquire  a  large  enough  share  of  the 
assets  necessary  for  innovation  to  hav« 
an  adverse  impact  on  competition. 

If  tha  Department  cannot  reasonably 
identify  the  firms  with  the  required 
capability,  it  will  not  attempt  to  define 
an  innovation  market. 

just  as  goods  markets  are  improperly 
defined  if  the  firms  in  the  market,  were 
they  to  coordinate  their  decisions, 
would  not  profitably  increase  price 
above  competitive  levels,  so  too 
innovation  markets  are  improperly 
defined  if  hypothetical  coordination 
among  the  firms  in  the  candidate  market 
would  not  profitably  retard  or  restrict 
innovation  in  the  technology 


When  a  relevant  innovation  market 
has  been  defined,  the  Department  mav 
assess  the  competitive  significance  of 
each  participant  based  on  shares  of 
those  identifiable  assets  or 
characteristics  upon  which  innovation 
depends,  on  shares  of  research  and 
development  expenditures,  on  shares  of 
the  related  product,  or  on  equal  shares 
assigned  to  reflect  the  equal  likelihood 
of  innovating,  depending  on  the  facts  of 
each  case.  Cf.  1992  Horizontal  Merger 
Cuidehnes  §1,41  &  n.l5.  In  evaluating 
competitive  effects,  the  Department 
would  also  take  into  account  other 
factors  such  as  competitive  harms  from 
the  elimination  of  alternative  research 
paths  and  efficiency  benefits  from  the 
integration  of  complementary  research 
and  development  programs. 

3.3    Horizontal  and  Vertical 
Relationships 

As  with  other  property  transfers, 
antitrust  analysis  of  intellectual 
property  licensing  arrangements 
examines  whether  the  relationship  of 
the  parties  to  the  arrangement  is 
primarily  horizontal  or  vertical  in 
nature,  or  whether  it  has  substantial 
aspects  of  both. 

A  licensing  arrangement  has  a 
horizontal  componeat  with  respect  to  a 
technology  market  if  it  involves  the 
acquisition  of  rights  to  technologies  that 
are  economic  substitutes  for 
technologies  that  the  licensee  owns  or 
controls.  For  analytical  purposes,  the 
Department  ordinarily  will  treat  a 
relationship  between  a  licensor  and  its 
licensees  as  horizontal  with  respect  to  a 
particular  goods  market  when  the 
licensor  and  its  licensees  would  be 
actual  or  likely  potential  competitors  in 
that  market  absent  the  license. 

An  arrangement  has  a  vertical 
component  when  it  affects  activities  that 
are  in  a  complementary  relationship,  as 
is  typically  the  case  in  a  licensing 
arrangement.  Such  a  relationship  exists 
when  the  licensor  and  its  licensees 
stand  in  a  seller-buyer  relationship,  or 
operate  at  different  levels  of  the  chain 
of  production  and  distribution.  For 
example,  the  licensor's  primary  line  of 
business  may  be  in  research  and 
development,  and  the  licensees,  as 
manufacturers,  may  be  buying  the  rights 
to  use  technology  developed  by  the 
licensor.  Alternatively  the  licensor  may 
be  a  component  manufacturer  owning 
intellectual  property  rights  in  a  product 
that  the  licensee  manufactures  by 
combining  the  component  with  other 
inputs,  or  the  licensor  may  manufacture 
the  product,  and  the  licensees  may 
operate  primarily  in  distribution  and 
marketing.  Although  licensing 
arrangements  typically  have  a  vertical 
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component,  the  licensor  and  its 
licensees  may  also  have  a  horizontal 
relationship  in  the  market  containing 
the  technology  being  licensed  or  in 
other  markets  in  which  they  are  actual 
or  likely  potential  competitors. 

The  existence  of  a  horizontal 
relationship  between  a  Hcensor  and  its 
licensees  is  not  inherently  suspect. 
Identification  of  such  relationships  is 
morftly  an  aid  in  deterniining  whether 
there  may  be  3-n:icampetitive  effects 
arising  from  a  licencing  arrangement. 
Such  a  relationship  need  not  give  rise  to 
an  anticompetitive  effect,  nor  does  a 
purely  vertical  relationship  assure  that 
there  are  no  anticompetitive  effects. 

The  following  exan^ples  iiiuslr'jte 
different  competitive  relationships 
among  a  licensor  and  its  licensees. 

Example  3 

Situation:  Alpha,  a  manufacturer  of 
farm  equipment,  develops  a  new 
emission  control  technology  for  its 
tractor  engines  and  licenses  it  to  Beta, 
another  farm  equipment  manufacturer. 
Alpha's  emission  control  technology  is 
far  superior  to  the  technology  currently 
ovraed  and  used  by  Beta,  so  much  so 
that  Beta's  technology  does  not 
discipline  the  prices  that  Alpha  could 
charge  for  itstechnology.  Beta  has  no 
likelihood  of  developing  an  improved 
emissions  control  technology  on  its 
own. 

Discussion:  Alpha's  and  Beta's 
emission  control  technologies  are  not 
economic  substitutes  for  each  other. 
Beta  is  a  consumer  of  Alpha's 
technology  and  is  not  an  actual  or  likely 
potential  competitor  of  Alpha  in  the 
relevant  market  for  technologically 
superior  emission  control  devices  of  the 
kind  licensed  by  Alpha.  This  means  that 
the  relationship  between  Alpha  and 
Beta  with  regard  to  the  supply  and  use 
of  emissions  control  technology  is 
vertical.  Assuming  that  Alpha  and  Beta 
sell  farm  equipment  products  that  are 
economic  substitutes  for  each  other, 
their  relationship  is  horizontal  in  the 
relevant  markets  for  farm  equipment. 

Example  4 

Situation:  Beta  develops  a  new  value 
technology  for  its  engines  and  enters 
into  a  cross-licensing  arrangement  with 
Alpha,  whereby  Alpha  licenses  its 
emission  control  technology  to  Beta  and 
Beta  Ucenses  its  valve  technology  to 
Alpha.  Alpha  already  owns  an 
alternative  valve  technology  that  is  an 
economic  substitute  for  Beta's  valve 
ttichnology.  Before  adopting  Beta's 
technology.  Alpha  uas  using  its  own 
valve  technology  in  its  production  of 
engines  and  was  licensing  (and 
continues  to  license)  that  technology  for 
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use  by  others.  As  in  Example  3,  Beta 
does  not  owti  or  control  an  emission 
control  technology  that  is  an  economic 
substitute  for  the  technologv  licensed 
from  Alpha. 

Discussion:  Beta  is  a  consumer  and 
not  a  competitor  of  Alpha's  emission 
control  technology.  As  in  Example  3, 
their  relationship  is  vertical  with  regard 
to  this  technology.  The-relationshio" 
between  Alpha  and  Beta  ;n  the  r-.j^vant 
marVet  that  in.:!udt:s  e-.eine  \ahe 
technology  is  vertical  in  p:.rt  and 
horizontal  in  part.  It  is  vertical  in  put 
because  Alpha  t.nd  B.:ta  s;.=ind  in  a 
connplementary  relationMiip.  in  which 
Alpha  is  a  consiimer  of  a  technology 
supplied  by  Beta.  However,  the 
relationship  between  Alpha  and  Beta  in 
the  relevant  market  that  includes  engine 
valve  technology  is  also  horizontal  in 
part,  because  both  firms  own  valve 
technologies  that  are  economic 
substitutes  for  each  other.  Whether  the 
firms  license  their  valve  technologies  to 
others  is  not  important  for  the 
conclusion  that  the  firms  have  a 
horizontal  relationship  in  this  relevant 
market.  Even  if  Alpha's  use  of  its  valve 
technology  were  solely  captive  to  its 
own  production,  the  fact  that  the  two 
valve  technologies  are  economic 
substitutes  means  that  the  two  firms 
have  a  horizontal  relationship.  For  the 
firms  to  be  in  a  horizontal  relationship, 
it  is  also  not  necessary  that  Alpha 
actually  uses  its  valve  technology  prior 
to  hcensing  technology  from  Beta, 
provided  that  Alpha's  technology  is  an 
economic  alternative  to  Beta's. 

As  in  Example  3,  the  relationship 
between  Alpha  and  Beta  is  horizontal  in 
the  relevant  markets  for  farm 
equipment. 

3.4     The  Rule  of  Reason  and  per  se 
Rules 

In  the  vast  majority  of  cases,  restraints 
in  intellectual  property  licensing 
arrangements  are  evaluated  under  the 
rule  of  reason  [see  section  4).  In  some 
cases,  however,  the  courts  conclude  that 
a  restraint's  "nature  and  necessary  effect 
are  so  plaijiiy  anticompetitive"  that  it 
should  be  treated  as  unlawful  per  se. 
without  an  elaborate  inquir>-  into  the 
restraint's  purpose  and  effect.  Xationai 
Society  of  Professional  Engineers  v. 
United  States.  43.5  U.S.  679.  692  (1978). 
Among  the  restraints  that  have  been 
held  per  so  unlawful  are  naked  price- 
fixing,  output  restraints,  and  m.=iiket 
division  an.ong  horizontal  competitors, 
as  well  as  ce.nain  group  boycotts  and 
resale  price  maintenance. 

To  determine  whether  a  particiilar 
restraint  in  a  licensing  arrangement  is 
given  per  se  or  rule  of  reason  treatment, 
the  Department  will  first  determine 


whether  the  restraint  in  question  can  be 
expected  to  contribute  to  an  efficiency- 
producing  integration  of  economic 
activity.  In  general,  licensing 
arrangements  promote  such  integration 
because  th'v  facilitate  Lhe  combination 
of  the  licensor's  mtellectual  propcrtv 
with  conip!e.Ti?ntary  factors  of 
production  owned  IJv  the  licensee.  \ 
restraint  in  a  iiceni-ingarrnnpem.ent  niav 
fu.lher  such  int  tgration  by,  fur  e.xampie. 
a'lgr.ing  the  incentives  of  the  licensor  • 
and  the  hconsees  to  promote  the 
d-~vf:k)p.ment  a::d  markt-Ting  of  the 
licensed  techrjc'.ory.  or  by  substar.tially 
reducing  transactions  costs. 

In  ass'issing  v.hether  a  particular 
restraint  contributes  to  an  efficiencv- 
producing  integrative,  the  Department 
briefly  wiil  review,  inter  alia,  the 
business  of  the  parties  to  the  license,  the 
markets  in  question,  and  the  purpose 
and  effect  of  the  particular  restraint  !f 
there  is  no  efficiency-producing 
integration  of  economic  activity  and  if 
the  type  of  restraint  is  one  that 
otherwise  is  appropriately  accorded  per 
se  treatment,  the  Department  will 
challenge  the  restraint  under  the  per  se 
rule.  Otherwise,  the  Department  will 
apply  a  rule  of  reason  analysis. 

Because  licensing  arrangements 
typically  involve  vertical  relationships 
that  create  significant  integrative 
efficiencies,  restraints  associated  with 
those  arrangements  usually  will  have 
sufficient  relationship  to  an  efficiency- 
producing  integration  to  merit  analysis 
under  the  rule  of  reason.  An  ordinarily 
suspect  restraint  incorporated  in  a 
licensing  agreement  will  not  escape  per 
se  treatment,  however,  if  the  putative 
integration  itself  is  a  sham  or  if  there  is 
an  insufficient  relationship  between  the 
restraint  and  an  efficiency-producing 
integration. 

Example  5 

SiYuo(/on.- Gamma,  which 
manufactures  Product  X  using  its 
patented  process,  offers  a  license  for  its 
process  technology  to  every  other 
manuf^turer  of  Product  X.  The  process 
technology  does  not  represeni  tin 
economic  improvement  over  the 
available  existing  technologies.  Indeed, 
although  several  manufacturers  accept 
licenses  from  Gamma,  none  of  the 
licensees  actually  uses  the  licensed 
technology.  The  hct-nses  pi-ovide  that 
each  manufacturer  has  an  exclusive 
right  to  sell  P.-ndurt  X  ni.3n:ifactured 
using  the  licensed  technologv  in  a 
designated  geographic  area  and  that  no 
manufacturer  may  sell  Product  X. 
however  mftr.uiactuied.  outside  the 
designated  territorv. 

Dilicussicn:  The  m.inufdCturers  of 
Product  X  are  in  a  horizontal 
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relationship  in  the  goods  market  for 
product  X.  Those  that  are  licensees  of 
Gamma's  process  technology  would  also 
be  in  a  vertical  relationship  with 
Gamma  if  they  actually  used  Gamma's 
technology,  although  in  this  example, 
that  is  not  the  case.  Any  manufacturers 
of  Product  X  that  control  technologies 
that  are  economic  substitutes  for 
Gamma's  process  are  also  horizontal 
competitors  of  Gamma  in  the  relRvant 
technology  market. 

The  licensing  arrangement  restricts 
competition  in  the  relevant  goods 
market  among  manufacturers  of  Product 
X.  The  restnction  applies  both  to 
Product  X  that  is  manufactured  with  the 
hcensed  technology  and  to  Product  X 
manufactured  with  any  other 
technology.  The  latter  restriction  is  the 
key  competitive  concern  because  it 
harms  competition  that  would  have 
taken  place  in  the  absence  of  the 
licensing  agreement.  Such  a  restriction 
could  conceivably  benefit  competition 
by  promoting  the  adoption  of  Gamma's 
technology  (see  Example  €).  In  this 
example,  howrever,  the  technology  is  not 
being  used  despite  being  licensed.  If 
furth^  investigatirai  shows  that  there  is 
no  likelihood  that  the  manufacturers  of 
Product  X  will  use  Gamma's  technology, 
the  Department  is  likely  to  conclude 
that  there  are  no  conceivable  benefits 
from  the  bcense  restrictions. 

If  the  Department  concludes  that  the 
restraint  does  not  contribute  to  an 
efficiency-producing  integration  of 
economic  activity,  the  Department 
would  be  likely  to  challenge  the 
arrangement  under  the  per  se  rule  as  a 
horizontal  territorial  market  allocation 
scheme  and  to  view  the  intellectual 
property  aspects  of  the  arrsingflment  as 
a  sham  intended  to  cloak  its  true  nature 
Since  such  a  restraint  is  per  se  unlawful, 
the  Department  likely  would  challenge 
the  arrangement  even  absent  proof  of 
substantial  market  power  by  the  licpnsor 
and  the  licensees. 

The  competitive  implications  do  nf)f 
generallv  depend  on  whether  the 
licenseti  technology  is  protected  by 
patent,  is  a  trade  secret  or  other  k.n(j\v- 
how,  or  is  a  computer  program 
protected  by  copyright.  Nor  do  th*> 
competitive  implications  generally 
depend  on  whether  the  allocation  Of  . 
markets  is  territorial,  as  in  this  example. 
or  functional,  based  on  fields  of  use. 

Example  6 

Situation:  As  in  Example  5,  Gamma 
offers  a  license  to  every  other 
manufacturer  of  Product  X  for  the 
patented  process  that  it  uses  to 
manufacture  Product  X.  The  Ucense 
provides  that  each  nuuiufacturer  has  an 
exclusive  right  to  sell  Product  X 


manufactured  using  the  licensed 
technology  in  a  designated  geographic 
area,  and  that  no  manufacturer  may  sell 
Product  X,  however  manufactured, 
outside  its  designated  territory.  As  in 
Example  5,  several  manufacturers 
accept  licenses.  In  this  example, 
however,  the  licensed  process  is  an 
advance  over  their  previously  used 
process.  Furthermore,  Gamma's  licensed 
process  is  the  sole  technology  used  by 
the  licensees. 

Discussion:  The  competitive 
relationships  of  the  firms  in  this 
example  are  the  same  as  in  Example  5 
and  the  licensing  restraint  has  a  similar 
effect  on  competition  among  tl:e 
manufacturers  of  Product  X.  This 
example  is  distinguished  from  the 
previous  example  in  that  the  licensed 
technology  is  useful,  and,  indeed,  is 
used  extensively  by  the  licensees.  As  a 
consequence,  the  vertical  dimension  of 
the  licensing  agreement,  and  the 
benefits  of  the  licensing  restrictions  in 
promoting  the  adoption  of  the 
technology,  assume  greater  importance. 

Again,  the  key  competitive  issue  is 
the  effect  of  the  territorial  restraint  in 
the  licensing  arrangement  on 
competition  in  the  goods  market  that 
includes  Product  X.  The  restraint 
appbes  to  all  .sales  of  Product  X,  without 
regard  to  whether  it  was  made  using  the 
licensed  technology.  Such  a  restraint 
could  have  a  benefit  in  promoting 
manufacturing  and  marketing  efforts  on 
behalf  of  the  licensed  technology,  in 
part  by  making  it  easier  for  Gamma  to 
monitor  use  of  its  licensed  technology. 
The  benefits  come  at  the  coot  of 
restricting  competition  that  would  have 
taken  place  in  the  absence  of  the 
!ice;ising  arrangement.  If  the  rnstrsint 
contributes  to  an  effieienc\'-enhancing 
integration  of  economic  activity,  the 
Department  would  evaluate  this 
arrangement  under  the  rule  of  reason.  It 
woviid  t.ike  into  account  such  factors  as 
the  sharo  of  the  licensor  and  the 
licensees  in  the  relevant  markets 
afflicted  by  the  licensing  ar-  ngement. 
the  level  of  concentration  c-mi  diificulty 
(if  entry  in  these  m.arkets,  and  the 
promotjonal  benefits  to  be  gained  by 
focusing  manufacturing  and  marketing 
efforts  on  the  licensed  ti^.hnology. 

4.  GiTterai  Principles  Concerning  the 
Department's  Evaluation  of  Licensing 
Arrnn^ements  Under  the  Hule  of  Reason 

4.1     Antitrust  "Safety  Zone" 

Absent  extraordinary  circumstances, 
the  Department  will  not  challenge  a 
restraint  in  a  licensing  arrangement  if 
( 1 )  The  restraint  is  not  of  a  type  that 
normally  warrants  condemnation  under 
the  pf»  se  mle  and  (2)  the  licensor  and 


its  licensees  collectively  account  for  no 
more  than  twenty  percent  of  each 
relevant  market  affected  by  the 
restraint  "  This  "safety  zone"  is 
designed  to  provide  owners  of 
intellectual  property  with  a  degree  oj 
certainty,  so  as  to  encourage 
procompetitive  licensing  arrangements. 
It  is  not  intended  to  discourage  parties 
falling  outside  the  safety  zone  from 
adopting  restrictions  in  their  license 
arrangements  that  are  reasonably 
necessary  to  achieve  an  efBqiency- 
producing  integration  of  economic 
activity.  The  Department  will  analj  zjk 
arrangements  falling  outside  the  "safety 
zone"  based  on  the  considerations 
outlined  in  this  section. 

This  "safety  zone"  does  not  apply  to 
transactions  that  amount  to  mergers  or 
acquisitions,  which  are  governed  by  thf 
1 992  Horizontal  Merger  Guidelines. 

The  Department  will  include 
innovation  market  shares  in  its 
evaluation  of  whether  a  licensing 
arrangement  falls  within  the  safety  zone 
only  if  the  assets  required  to  compete  in 
research  and  development  are 
specialized  and  identifiable.  If  not,  the 
Department  will  confine  its  analysis  to 
the  goods  and  technology  markets  . 
affected  by  the  licensing  arrangement. 

4.2  General  Statement  of  the  Rule  of 
Reason 

In  analyzing  a  restraint  in  a  licensing 
arrangement  under  the  rule  of  reason, 
the  Department  first  inquires  whether 
the  restraint  has  an  anticompetitive 
effect.  If  so,  the  Department  next 
inquires  whether  the  restraint  is 
reasonably  necessary  to  achieve 
procompetitive  benefits  that  outweigh 
those  anticompetitive  effects.  See  MCAA 
V.  Board  of  Regents  of  the  Universitv  of 
Oklahoma,  468  U.S.  85  (1984);  see  ahn 
7  Phillip  A.  Areeda,  Antitrust  Law. 
t>  1  .S02  (19fi6).  In  pursuing  these 
inquiries,  the  Department  will  be  fruidi  d 
by  several  general  principles.  These 
principles  apply  to  both  vertical  a.nd 
horizontal  licensing  restraints  that  arr 
analyzed  under  the  nile  of  reason. 

4.3  Analysis  of  Anticompetitive  Effet  t<- 

The  existence  of  anticompetitive 
effects  resulting  from  a  restraint  in  a 
licensing  arrangement  may  be  evahiated 
on  the  basis  of  a  variety  of  factors  tr^ken 
together,  including  the  following. 


"As  .stated  in  tfiction  t.41  of  the  1992  Hor<ztm?.jl 
Merger  Gutdiilines,  market  (hares  for  goods  markpts 
"can  be  expressed  either  in  dollar  terms  through 
luiles,  .shipments,  or  production,  or  In  physical 
terms  through  measurement  of  sales,  shipments, 
production,  capacity,  or  reserves."  Special 
conKidecations  afhct  tha  measuTRment  of  m«irk>-t 
shares  in  some  technology  morketa.  The 
measureniRm  of  market  shares  in  that  context  is 
rtisi-DMvri  in  sortion  3.2.1. 
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4.3.1    Market  structure,  coordination, 
and  foreclosure.  When  a  Ucensor  and  its 
licensees  compete  in  technology  or 
goods  markets,  a  restraint  in  a  Ucensing 
arrangement  may  increase  the  risk  of 
coordinated  pricing,  output  restrictions, 
or  the  acquisition  or  maintenance  of 
monopoly  power.  The  potential  for 
competitive  harm  generally  increases 
with  the  degree  of  concentration  in,  the 
difficulty  of  entry  into,  and  the 
inelasticities  of  supply  and  demand  in 
markets  in  which  the  licensor  and 
licensees  are  in  a  horizontal 
relationship.  Cf.  1992  Horizontal  Merger 
Guidelines,  §§1.5.  3. 

When  the  hcensor  and  hcensees  are 
in  a  vertical  relationship,  harm  to 
.    competition  from  a  restraint  may  occur 
if  it  forecloses  access  to,  or  increases 
competitors'  costs  of  obtaining, 
important  inputs  (other  than  as  a  natural 
consequence  of  the  licensee  acquiring  a 
licensed  technology  for  its.own  use).  An 
example  is  a  Ucensing  arrangement  with 
most  of  the  estabhshed  manufacturers  in 
an  industry  preventing  those 
manufactvuers  from  using  any 
technology.  The  risk  of  foreclosing 
access  or  increasing  competitors'  costs 
is  related  to  the  fraction  of  markets 
affected  by  the  licensing  restraint  and  to 
other  characteristics  of  the  input  and 
output  markets,  such  as  concentration, 
difficulty  of  entry,  and  elasticities  of 
supply  and  demand. 
*Harm  to  competition  from  a  restraint 
in  a  vertical  licensing  arrangement  also 
may  ocoir  if  a  licensing  restraint 
facilitates  coordination  to  raise  prices  or 
reduce  output  in  markets  in  which  one 
of  the  parties  participates.  For  example, 
if  owners  of  competing  technologies 
impose  similar  restraints  on  their 
licensees,  the  licensors  may  find  it 
easier  to  coordinate  their  pricing. 
Similarly,  Ucensees  that  are  horizontal 
competitors  may  find  it  easier  to 
coordinate  their  pricing  if  they  are 
subject  to  common  Ucense  restraints 
imposed  either  by  a  conunon  Ucensor  or 
by  competing  licensors.  The  risk  of 
anticompetitive  coordination  is 
increased  when  the  relevant  markets  are 
concentrated  and  difficuh  to  enter. 

4.3.2    Licensing  arrangements 
involving  exclusivity.  A  licensing 
arrangement  may  involve  exclusivity  in 
two  distinct  respects.  First,  the  licensor 
may  grant  one  or  more  exclusive 
licenses,  which  restrict  the  right  of  the 
licensor  to  license  others  and  possibly 
also  to  practice  the  technology  itself. 
Generally,  such  as  grant  to  exclusivity 
may  raise  antitrust  concerns  only  if  the 
licensees  themselves,  or  the  licensor 
and  its  licensees,  are  actual  or  potential 
competitors  in  a  relevant  technology  or 
goods  market  in  the  absence  of  the 


licensing  arrangement.  Examples  of 
exclusive  licenses  with  possible 
competitive  consequences  include 
cross-leasing  by  parties  collectively 
possessing  market  power  [see  section 
5.5),  grantbacks  [see  section  5.6),  and 
acquisitions  of  intellectual  property 
rights  [see  section  5.7). 

A  second  form  of  exclusivity, 
exclusive  dealing,  arises  when  a  license 
prevents  or  restrains  the  licensee  from 
using  competing  technologies.  Such 
restraints  can  have  the  effect  of  denying 
rivals  sufficient  outlets  for  exploiting 
their  technologies  and  thus  be 
anticompetitive.  Exclusivity  may  be 
required  by  the  licensor,  as  in  an 
explicit  exclusive  deaUng  arrangement 
[see  section  5.4),  or  induced  through 
economic  incentives.  For  example,  a 
royalty  arrangement  based  on  total  sales 
of  a  licensee's  product,  regardless  of 
whether  it  is  made  using  Uie  licensed 
technology,  may  increase  the  cost  to  a 
licensee  of  substituting  alternative 
technologies,  and  thus  may  have  effects 
similar  to  an  exclusive  dealing 
arrangement.  See  Complaint,  United 
States  V.  Microsoft,  Inc.,  Civ.  No.  94- 
1564  (D.D.C,  filed  July  15. 1994); 
Competitive  Impact  Statement,  id.  (filed 
July  27, 1994).  Whether  a  restraint  of 
this  kind  has-anticompetitive  effects 
depends,  inter  aha,  on  the  availabihty  of 
other  outlets  for  competitively  viable 
exploitation  of  rival  technologies. 

Restraints  that  impose  or  encourage 
exclusive  deaUng  may  have 
procompetitive  effects.  For  example,  a 
licensing  arrangements  that  prevents  the 
licensee  from  dealing  in  other 
technologies  may  encourage  the  licensee 
to  develop  and  market  the  Ucensed 
technology  or  specialized  appUcation  of 
that  technology.  See,  e.g..  Example  7. 
The  Department  will  take  into  account 
such  precompetitive  effects  in 
evaluating  the  reasonableness  of  the 
arrangement.  See  section  4.4. 

The  Department  will  focus  on  the 
actual  practice  and  its  effects,  not  to  the 
formal  terms  of  the  arrangement.  A 
license  denominated  as  non-exclusive 
(either  in  the  sense  of  exclusive 
licensing  or  in  the  sense  of  exclusive 
dealing)  may  nonetheless  give  rise  to  the 
same  concerns  posed  by  formal 
exclusivity.  A  non-exclusive  Ucense 
may  have  the  effect  of  exclusive 
licensing  if  it  is  structiured  so  that  the 
hcensor  is  unlikely  to  Ucense  others  or 
to  practice  the  technology  itself.  A 
license  that  does  not  expUcitly  require 
exclusive  dealing  may  have  the  effect  of 
exclusive  dealing  if  it  is  structured  to 
make  it  costly  for  Ucensees  to  use 
competing  technologies.  However,  a 
licensing  arrangement  will  not 
automatically  raise  these  concerns 


merely  because  a  party  chooses  to  deal 
with  a  single  Ucensee  or  Ucensor.  or 
confines  his  activity  to  a  single  field  of 
use  or  location,  or  because  only  a  single 
licensee  has  chosen  to  take  a  license. 

Example  7 

Situation:  Eta,  the  inventor  of  a  new 
flat  panel  display  technology,  lacking 
the  capabiUty  to  bring  a  flat  panel 
display  product  to  market,  grants  Rho 
an  exclusive  license  to  make  and  seU  a 
product  embodying  Eta's  technology. 
Rho  does  not  currently  sell  a  product 
that  would  compete  with  the  product 
embodying  the  new  technology  or 
control  ri^ts  to  another  displa^r 
technology.  Several  firms  offer 
competing  displays,  the  relevant 
markets  for  manufacturing  and 
distribution  of  such  displays  are 
unconcentrated.  and  entry  into  these 
markets  is  relatively  easy.  Demand  for 
the  new  technology  is  uncertain  and 
successful  market  pwnetraUon  will 
require  considerable  promotional  effort. 
The  license  contains  an  exclusive 
dealing  restriction  preventing  Rho  firom 
selling  products  that  compete  with  the 
product  embodying  the  licensed 
technology. 

Discussion:  This  example  illustrates 
both  types  of  exclusivity  in  a  Ucensing 
arrangement.  The  license  is  exclusive  in 
that  it  restricts  the  right  of  the  Ucensor 
to  grant  other  Ucenses.  In  addition,  the 
Ucense  has  an  exclusive  deaUng 
component  in  that  it  restricts  the 
Ucensee  from  selUng  competing 
products. 

The  inventor  of  the  display 
technolo^  and  its  Ucensee  are  in  a 
vertical  relationship  and  do  not  compete 
in  the  manufacture  or  sale  of  display 
products  or  in  the  sale  of  technology. 
Hence,  the  grant  of  an  exclusive  Ucense 
does  not  affect  competition  between  the 
Ucensor  and  the  Ucensee.  The  exclusive 
license  may  promote  competition  by 
encouraging  Rho  to  develop  and 
promote  the  new  product  in  the  face  of 
uncertain  demand  by  rewarding  Rho  for 
its  efforts  if  they  lead  to  large  sales. 
Although  the  Ucense  bars  the  Ucensee 
from  selling  competing  products,  this 
exclusive  dealing  aspect  is  unlikely  in 
this  example  to  harm  competition  by 
foreclosing  access  or  faciUtating 
anticompetitive  pricing  because  several 
firms  offer  competing  products,  the 
relevant  manufacturing  and  distribution 
markets  are  unconcentrated,  and  entry 
is  easy.  On  these  facts,  the  Department 
would  be  unlikely  to  challenge  the 
arrangement. 

4.3.3    Benefits  to  the  parties  from 
reduction  of  competition.  In  some  cases, 
the  benefits  of  a  restraint  in  a  Ucensing 
arrangement  to  the  Ucensor  or  its 
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licensees  may  derive  primarily  from 
reductions  in  competition  that  likely 
would  have  occurred  absent  the  Iir»Hise 
rather  than  from  the  restraint's 
relationship  to  efficiency-pro<i»cing 
objectives  of  the  arrangement.  In 
determining  whether  to  challenge  a 
particular  restraint  in  a  licensing 
arrangement,  the  Department  will  assess 
evidence  indicating  which  of  these 
possibilities  better  describes  the 
purpose  and  effect  of  the  restraint. 

4.3.4    Other  factors.  Factors  suiji  as  a 
history  of  rivalry  and  a  rapid  pace  of 
innovation  are  also  relevant  to  an 
analysis  of  the  potential  for  harm  to 
competition.  The  presence  of  these 
factors  may  indicate  that  licensors  and 
licensees  are  less  likely  successfully  to 
engage  in  coordinated  behavior  to  raise 
prices  (U'  restrict  output,  and  their 
absence  may  s^nal  a  greater  likelihood 
of  such  behavior. 

4.4    Efficiencies  and  Jtistifications 

If  the  Department  finds  that  a  restraint 
in  a  licensing  arrangement  has  an 
antiaunpetitive  efEKt,  the  Department 
will  consider  whether  the  restraint 
produces  offisetting  procompetitive 
efibcts,  such  as  by  fadhtating  the 
efficient  development  and  exploitation 
of  intellectual  property.  If  of&etting 
Wnefits  are  established,  the  Department 
will  determine  whether  the  restraint  is 
reasonably  necessary  to  achieve  the 
efficiencies.  If  the  restraint  is  reasonably 
necessary,  and  if  the  efficiencies 
outweigh  the  anticompetitive  effect,  the 
Department  will  not  challenge  the 
licensing  arrangement. 

The  Depiartment's  comparison  of 
anticompetitive  harms  and 
procompetitive  efficiencies  is 
necessarily  a  qualitative  one.  The  risk  of 
anticompetitive  efiects  in  a  particular 
case  may  be  insignificant  compared  to 
the  expected  benefits,  or  vice  versa.  As 
the  expected  anticompetitive  effects  in  a 
particular  licensing  arrangement 
increase,  the  E>epartment  will  look  for 
evidence  establishing  with  greater 
certainty  that  the  arrangement  achieves 
net  benefits. 

The  existence  of  practi<.al  and 
significantly  less  restrictive  ahemativis 
is  relevant  to  a  determination  of 
whether  a  restraint  is  reasonably 
necessary.  If  it  is  clear  that  the  parties 
could  have  achieved  similar  ef^ciencies 
hy  means  that  are  significsitly  less 
restrictive,  then  the  Department  will  not 
give  weight  to  the  parties'  efficiency 
claim.  In  making  this  assessment, 
however,  the  Department  will  not 
engage  in  a  seardi  for  a  theoretically 
least  restrictive  ahemative  that  mi^t  be 
easier  to  construct  in  hindsight  than  in 


the  practical  prospective  bu.siness 
situation  faced  by  the  parties. 

When  a  restraint  has  an 
anticompetitive  effect,  the  duration  of 
that  restraint  can  be  an  important  factor 
in  determining  whether  it  is  reason.ibly 
necessary  to  achieve  the  putative 
prcconipptitive  eiTect.  The  effe<:tivo 
duration  of  a  restraint  may  be 
dependent  on  a  number  of  factors, 
including  the  option  of  the  affected 
party  to  terminate  the  arrangement 
unilaterally  and  the  presence  of  contrai.-t 
terms  {e.g.,  unpaid  balances  on 
minimum  purchase  commitments)  that 
encourtge  the  licensee  to  renew  a 
license  arrangements.  Consistent  with 
its  appfoach  to  less  restrictive 
alternative  analysis  generally,  the 
Department  will  not  attempt  to  draw 
fine  distinctions  regarding  duration; 
rather,  its  focus  will  be  on  situations  in 
which  the  duration  clearly  exceeds  the 
period  needed  to  achieve  the 
procompetitive  effect. 

The  evaluation  of  procompetitive 
efficiencies,  of  the  reasonable  necessity 
of  a  restraint  to  achieve  them,  and  of  the 
duration  of  the  restraint  may  depend  on 
the  maAet  context.  A  restraint  that  may 
be  iustified  by  the  needs  of  a  new 
entrant,  for  example,  may  not  have  a 
procan^>etitive  efficiency  justification 
in  diffiniBnt  market  drcimistances.  Cf. 
United  States  v.  Jemdd  Electronics 
Corp.,  187  F.  Supp.  545  (B.D.  Pa.  1960), 
off  d  per  curiam,  365  U.S.  567  (1961). 

4.5    Restraints  Subject  to  a  Quick-Look 
Analysis 

A  rule  of  reason  analysis  may  require 
no  mot%  than  a  "quick  look"  at  the 
anticompetitive  effects  of  a  particular 
restraint  and  the  extent  to  which  the 
restrain!  is  reasonably  necessary  to 
achieve  an  efficiency-producing 
integration.  When  the  restraint  is  one 
that  ordinarily  warrants  per  se 
treatment,  and  a  quick  look  at  the 
claimed  efficiencies  reveals  that  the 
restraint  is  not  reasonably  necessary  to 
achieve  procompetitive  efficiencies,  the 
Department  will  likely  challenge  the 
restraint  without  further  analysis.  See 
FTCv.  Indiana  Federation  of  Dentists, 
476  U.Sl  447.  459-60  (1986);  NCAA  v. 
Board  of  Regents  of  the  University  of 
Oklahoma.  468  M.S.  85, 109-10  &  n.39 
(1984). 

.0  Application  of  General  Principles 

This  section  illustrates  the  application 
of  these  principles  to  particular 
licensii^  restraints  and  to  arrangements 
that  involve  the  cross-licensing,  pooling, 
or  acquisition  of  intellectual  property. 
The  restraints  and  arrangements 
identified  are  typical  of  those  that  are 
likely  to  encounter  antitrust  scrutiny; 


how»ncr,  they  are  not  intended  as  an 
exhaustive  hst  of  practices  that  could 
rai.so  competitive  concerns. 

ii  1    Horizontal  Restraints 

While  licensing  arrangements  anient^ 
horizontal  competitors,  like  joint 
ventures,  often  promote  rather  than 
hinder  competition,  thero  are  a  numbrr 
of  circumstances  in  which  antitrust 
scrutiny  is  warranted.  Generally 
sjjeaking,  the  licensor  and  the  licens'>e 
are  deemed  to  be  horizontal  competitors 
only  if  they  own  or  control  technologies 
that  are  economic  substitutes  for  eadfi 
other  or  if  they  are  competitors  in  a 
goods  market  other  than  through  the  u.s(? 
by  the  licensee  of  the  licensed 
technology.  See  section  3.3.  Consistent 
with  the  principles  set  forth  in  section 
3.4,  the  Department  will  challenge 
certain  types  of  horizontal  restraints  as 
per  se  unlawful  in  appropriate  cases. 
Horizontal  restraints  in  licensing 
arrangements  that  constitute  price 
fixing,  allocation  of  markets  or 
customers,  agreements  to  reduce  output, 
and  certain  group  boycotts  may  merit 
per  se  treatment.  In  other  cases,  the 
restraints  will  be  evaluated  under  the 
rule  of  reason,  fblloviring  the  general 
principles  set  forth  in  section  4. 

Examples 

Situation:  Two  of  the  leading 
manufacturers  of  a  consumer  electronif 
product  hold  patents  that  cover 
alternative  dnniit  d^gns  for  the 
product.  None  of  the  patents  is  blocking; 
that  is,  each  of  the  patents  can  be 
practiced  without  infrhiginga  patent 
owned  by  the  other  firm.  The  different 
circuit  designs  are  ectmomic  substitutes. 
Each  permits  the  manufecture  at  similar 
cost  of  products  that  consumers 
consider  to  be  interchangeable.  The 
manufacturers  assign  their  patents  to  a 
separate  corporation  wholly  owned  by 
the  two  firms.  That  corporation  licenses 
the  right  to  use  the  circuit  designs  to 
other  consimier  product  manufacturers 
and  establishes  the  license  royalties. 

Discussion:  In  this  example,  the 
manufacturers  are  horizontal 
competitors  in  the  goods  market  for  the 
consumer  product  and  in  the  related 
technology  markets.  The  competitive 
issue  with  regard  to  a  joint  assignment 
of  patent  rights  is  whether  the 
assignment  has  an  adverse  impact  on 
competition  in  technology  and  goods 
markets  that  is  not  outweighed  by 
procompetitive  benefits  in  the  use  or 
dissemination  of  the  technology.  Each  of 
the  patent  owners  has  a  right  to  exclude 
others  firom  practicing  its  patent.  That 
right  does  not  ejctend,  however,  to  the 
agreement  to  assign  rights  jointly.  To  the 
extent  that  the  patent  rights  cover 
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technologies  that  are  substitutes,  the 
joint  determination  of  royalties  may 
result  in  higher  royalties  and  higher 
goods  prices  than  the  owners  would 
have  charged  on  their  own.  In  the 
absence  of  evidence  establishing 
efficiencies  from  the  joint  assignment  of 
patent  rights,  the  Department  may 
conclude  that  the  joint  marketing  of 
competing  patent  rights  constitutes 
horizontal  price  fixing  and  could  be 
challenged  as  a  per  se  unlawful 
horizontal  restraint  of  trade.  If  there  are 
plausible  efficiency  justifications  for  the 
joint  marketing  arrangement,  the 
Department  would  evaluate  the 
arrangement  under  the  rale  of  reason. 
Kowevgr,  the  Department  may  conclude 
that  die  anticompetitive  effects  are 
sufficiently  apparent,  and  tlie  proposed 
i.itegrative  efficiencies  are  sufficiently 
weak  or  unrelated  to  the  reslrafnts.  to 
require  only  a  "quick  look"  rule  of 
reason  analysis  (see  section  4.5). 

5.2     Resale  Price  Maintenance 

Resale  price  maintenance  is  illegal 
when  "commodities  have  passed  into 
the  channels  of  trade  and  are  owned  by 
dealers."  Dr.  Miles  Medical  Co.  v.  John 
D.  Park  &■  Sons  Co..  220  U.S.  373  (1911). 
It  has  been  held  per  se  illegal  for  a 
licensor  of  an  intellectual  property  right 
in  a  product  to  fix  a  licensee's  resale 
price  of  that  product.  United  States  v. 
Univis  Lens  Co..  316  U.S.  241.  243-45. 
249-51  (1942);  Ethyl  Gasoline  Corp.  v. 
United  States,  309  U.S.  436.  446-48, 
432.  457  (1940).!*  Consistent  with  the 
principles  set  forth  in  section  3.4,  the 
Department  will  enforce  the  per  se  rule 
against  resale  price  maintenance  in  the 
intellectual  property  context. 

53    Tying  Arrangements 

A  transaction  is  said  to  involve  tying 
if  (1)  There  are  two  separate  products, 
and  (2)  the  sale  of  one  product  is 
conditioned  on  the  purchase  of  the 


"But  cf.  United  States  v.  General  Electric  Co. 
272  U.S.  476  (1926)  (holding  that  an  owner  of  a 
product  patent  may  condition  a  license  to 
manufacture  the  product  on  the  fixing  of  the  first 
sale  price  of  the  patented  product).  Subsequent 
lower  court  decisions  have  distinguished  the  CE 
decision  in  various  contexts.  See.  eg  ,  Boval Indus 
V.  St.  Begis  Paper  Co..  420  F.2d  449.  452  (9th  Cir 
1969!  (observing  that  G£ involved  a  restriction  b> 
a  pdteiUee  who  also  manufactured  the  patented 
p^cd  jct  and  leaving  open  the  question  whether  a 
r.of.,Tijr.ufactur!ng  patentee  may  Ti.x  the  price  of  the 
pateited  product);  Newburgh  Moire  Co  v.  Superior 
Moire  Co..  237  F.2d  283.  293-94  (.Ird  Cir.  1956) 
(grant  of  multiple  licenses  each  containing  price 
restrictions  does  not  come  within  the  C£  doctrine). 
Cuir.ner-Craham  Co.  v.  Straight  Side  Basket  Corp 
142  K.2d  646,  647  (5th  CiT.)  (owner  of  an 
inteiiectua!  property  right  in  a  process  to 
manufdi  lure  an  unpatented  product  may  not  fixnhe 
s<ile  price  of  that  product),  cert,  denied.  323  U.S. 
726  (1944);  Barber-Colman  Co  v.  National  Tool  Co  . 
ili  F.2d  139.  343-44  (6th  Cir.  1943)  (same! 


other.  Thus,  conditioning  the  ability  of 
a  customer  to  license  one  or  more  items 
of  intellectual  property  on  the 
customer's  purchase  of  another  item  of 
intellectual  property  or  a  good  or  service 
has  been  held  to  constitute  illegal  tying. 
See.  e.g..  United  States  v.  Paramount 
Pictures.  Inc..  334  U.S.  131,  156-58 
(1948)  (copyrights);  International  Salt 
Co.  V.  United  States.  332  U.S.  392  (1947) 
(patents).  Tying  can.  however,  be 
efficiency-enhancing  under  some 
circumstances.  See.  e.g.,  Jerrold 
Electronics  Corp.  v.  Westcoast 
Broadcasting  Co..  341  F.2d  653  (9th 
Cir.),  cert,  denied.  382  U.S.  817  (1965). 
The  Department  would  be  likely  to 
challenge  a  tying  arrangement  if;  (1)  The 
selle.-  has  sufficient  economic  power  in 
the  market  for  the  tying  product  to 
enable  it  to  restrain  Uade  in  the  market 
for  the  tied  product,  (2;  the  arrangement 
has  an  adverse  effect  on  competition  in 
tiie  relevant  market  for  the  tied  product, 
and  (3)  efficiency  justifications  for  the 
arrangement  do  not  outweigh  the 
anticompetitive  effect.'-^  The 
Dspartment  will  not  presume  market 
power  solely  from  the  existence  of  a 
patent  or  other  intellectual  prooerty 
right. 16 

Package  licensing— the  licensing  of 
multiple  items  of  intellectual  property 
in  a  single  license  or  in  a  group  of 
related  licenses— may  be  a  form  of  tying 
ariangeinent,  but  only  if  the  items 
licensed  constitute  "separate  products" 
and  the  licensing  of  one  product  is  used 
to  force  the  acceptance  of  a  license  of 
another.  Such  practices  can  be 
efficiency  enhancing  under  some 
circumstances.  When  multiple  licenses 
are  needed  to  practice  any  single  item 
of  intellectual  property,  for  example,  a 
package  license  may  present  such 
efficiencies.  If  a  package  license 
constitutes  a  tying  arrangement,  the 
Department  will  evaluate  its 
competitive  effects  under  the  same 
principles  it  applies  to  other  tying 
arrangements. 

5.4    Exclusive  dealing 

In  the  intellectual  property  context, 
exclusive  dealing  occurs  when  a  license 
prevents  the  licensee  from  licensing, 
selling,  distributing,  or  using  a 


'■^  As  is  true  throughout  these  Guidelines,  the 
factors  listed  are  ihose  that  guide  the  Depa-tmenls 
internal  analysis  in  exercising  its  prosecutorial 
discretion  They  are  not  intended  to  circumscribe 
how  the  Department  will  conduct  the  litigation  of 
cases  thai  it  decides  to  bring,  nor  to  opine  on  how 
the  cojrts  should  resolve  questions  that  are 
tu.Tentiy  unsettled  in  the  case  law. 

'"5^  section  2  2.  This  policy  is  consistent  with 
the  requirerr.e.nt  that  market  power  be  demonstrated 
to  establish  pwlent  misuse  based  on  tying.  35  U.S.C. 
§  271(dl  (1988)  (as  amended  bv  Pub.  L  No.  lOO- 
703.  201  Stat.  4676  (1988)). 


competing  technology.  Although  such 
restraints  can  be  procompetitive  in  some 
circumstances,  in  other  situations  they 
can  deny  rivals  sufficient  outlets  for 
competitively  viable  exploitation  of 
their  technologies  and  thus  can  be 
anticompetitive.  See  section  4.3.2. 

5.5    Cross-Licensing  and  Pooling 
Arrangements 

Cross-licensing  and  pooling 
arrangements  are  agreements  of  two  or 
more  owners  of  different  items  of 
intellectual  property  to  license  one 
another  or  third  parties.  These 
arrangements  m.ay  promote  economic 
welfare  by  integrating  complementary 
technologies,  reducing  transactions 
costs,  clearing  blocking  positions,  and 
avoiding  costly  infringement  litigation. 
By  promoting  tfie  dissemination  of 
technology,  cross- licensing  and  pooling 
arrangements  are  often  procompetitive. 

Cross-licensing  and  pooling  ' 
arrangements  can  have  anticompetitive 
effects  in  certain  circumstances.  When 
these  arrangements  are  a  mechanism  to 
accomplish  price  fixing,  or  market  or 
customer  allocation,  they  can  lead  to  a 
significant  lessening  of  competition.  See 
United  States  v.  .Vptv  Wrinkle,  Inc.,  342 
U.S.  371  (1952)  (price  fixing);  United 
States  v.  United  States  Gypsum  Co.,  333 
U.S.  354  (1948)  (customer  allocation). 
The  joint  marketing  of  pooled 
intellectual  property  rights,  with 
collective  price  setting  or  coordinated 
output  restrictions,  may  violate  section 
1  of  the  Sherman  Act.  Compare  NCAA 
V.  Board  of  Regents  of  the  University  of 
Oklahoma.  468  U.S  85  (1984)  (output 
restriction  on  college  football 
broadcasting  held  unlawful  because  it 
was  not  reasonably  related  to  any 
purported  justification)  with  Broadcast 
Music.  Inc.  V.  CBS.  441  U.S.  1  (1979) 
(blanket  license  for  music  copyrights 
upheld  because  the  cooperative  price 
was  found  necessarj-  to  the  creation  of 
a  new  product). 

Settlements  involving  the  cross- 
licensing  of  intellectual  property  rights 
can  be  an  efficient  means  to  avoid 
litigation  over  infringement  and 
interference  proceedings,  and.  in 
general,  courts  favor  such  settlements. 
When  such  cross-licensing  involves 
horizontal  competitors,  however,  the 
Department  will  consider  whether  the 
effect  of  the  settlement  is  to  diminish 
rivalry  that  would  otherwise  have 
occurred.  In  the  absence  of  offsetting 
efficiencies,  such  settlements  may  be 
challenged  as  unlawful  restraints  of 
trade.  Cf  United  States  v.  Singer 
Manufacturing  Co..  374  U.S.  174  (1963) 
(cross-license  agreement  was  part  of 
broader  combination  to  exclude 
competitors). 
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Pooling  arrangements  and  the  like 
generally  need  not  be  open  to  all  who 
would  like  to  join.  Cross-licensing  and 
pooling  arrangements  among  parties 
that  collectively  possess  market  power 
may,  under  some  circumstances,  harm 
competitions  by  significantly 
disadvantaging  competitors.  Cf 
Northwest  Wholesale  Stationers.  Inc  v 
Pacific  Stationery  &■  Printing  Co..  472 
U.S.  284  (1985)  (exclusion  of  a 
competitor  from  a  purchasing 
cooperative  not  unlawful  absent  a 
showing  of  market  power). 

Another  possible  anticompetitive 
effect  of  pooling  arrangements  may 
occur  when  participation  in  the 
arrangement  deters  or  discourages 
participants  from  engaging  in  research 
and  developing,  thus  retarding 
innovation.  A  pooling  arrangement  in 
which  members  grant  licenses  to  each 
other  for  current  and  future  technology 
at  minimal  cost  may  encourage  free- 
riding  and  reduce  the  incentives  of  its 
members  to  compete  in  their  research 
and  development  efforts.  See  generally 
United  States  v.  Automobile 
Manufacturers  Association,  307  F. 
Supp.  617  (CD.  Cal  1969),  modified  sub 
nam.  United  States  v.  Motor  Vehicle 
Manufacturers  Association,  1982-83 
Trade  Cas.  (CCH)  1  65,088  (CD.  Cal 
1982);  United  States  v.  Manufacturers 
Aircraft  Association,  1976-1  Trade  Cas. 
(CCH)  1  60,810  (S.D.N.Y.  1975).  Such  an 
arrangement  is  more  likely  to  cause 
competitive  problems  where  the 
arrangement  includes  a  large  fraction  of 
the  potential  participants  in  research 
and  development. 

Example  9 

Situation:  As  in  Exam.ple  8.  two  of  the 
leading  manufacturers  of  a  consumer 
electronic  product  hold  patents  that 
cover  alternative  circuit  designs  for  the 
product.  The  manufactures  assign 
several  of  their  patents  to  a  separate 
corporation  wholly  owned  bv  the  two 
firms.  That  corporation  licenses  the 
right  to  use  the  circuit  designs  to  other 
consumer  producj  manufacturers  and 
establishes  the  license  royalties.  In  this 
example,  however,  the  manufacturers 
assign  to  the  separate  corporation  onlv 
patents  that  are  blocking.  None  of  the 
patents  assigned  to  the  corporation  can 
be  practiced  without  infringing  a  patent 
owned  by  the  other  firm. 

Discussion:  Unhke  the  previous 
example,  the  joint  assignment  of  patent 
rights  to  the  wholly  owned  corporation 
in  this  example  can  have 
procompetitive  benefits  in  the  use  of 
dissemination  of  the  technology. 
Because  the  manufacturer's  patents  are 
blocking,  the  manufacturers  are  not  in  a 
horizontal  relationship  with  respect  to 


those  patents.  Neither  patent  can  be 
practiced  without  the  right  to  a  patent 
owned  by  the  other  firm,  so  the  paten's 
arenot  economic  substitutes.  {The 
poohng  of  patents  also  would  not  raise 
competitive  problems  in  the  relevant 
technology  market  if  the  pool  involved 
complearientary  patents  and  enabled 
licensing  of  a  package  whose  value 
exceeded  the  sum  of  its  co.^ponent 
patents.) 

As  in  Example  8,  the  firms  are 
horizontal  competitors  in  the  relevant 
goods  market.  In  the  absence  of 
evidence  suggesting  that  the  joint 
assignnsent  of  patent  rights  is  also 
contributing  to  coordinated  pricing  of 
the  firms'  final  products,  the 
Department  would  be  imlikelv  to 
challenge  this  arrangement. 

5.6  Grantbacks 

A  grantback  is  an  arrangement  under 
which  i  licensee  agrees  to  extend  to  the 
licenser  of  intellectual  property  the  right 
to  use  the  licensee's  improvements  to 
the  licensed  technology.  Grantbacks  can 
have  procompetitive  effects,  such  as 
providing  a  means  for  the  licensee  and 
the  licensor  to  share  risks  and  rewarding 
the  licensor  for  making  possible  further 
innovation  based  on  or  informed  bv  the 
licensed  technology.  Such  arrangements 
can  both  promote  innovation  in  the  first 
place  and  promote  the  subsequent 
licensing  of  the  results  of  the 
innovation. 

Grantbacks  may  adversely  affect 
competition,  however,  if  they 
substantially  reduce  the  licensee's 
incentives  to  engage  in  research  and 
development  and  limit  rivalry  in 
innovation  markets.  In  deciding 
whether  to  challenge  a  grantback.  the 
Department  will  consider  the  extent  to 
which,  as  compared  with  no  license  at 
all,  the  license  with  the  grantback 
provision  may  diminish  total  research 
and  development  investment  or  lessen 
competition  in  innovation  or  technologv 
markets. 

5.7  Aoquisition  of  Intellectual  Propertv 
Rights 

The  legality  of  transactions  resulting 
in  an  actual  or  effective  acquisition  of 
intellectual  property  rights  is  analyzed 
under  section  7  of  the  Clavton  Act  and 
sections  1  and  2  of  the  Sherman  Act. 
SCM  Carp.  v.  Xerox  Corp..  645  F.2d 
1195,  1210  {2d  Cir.  1981)  (patents); 
United  States  v.  Columbia  Pictures 
Corp.,  1B9  F.  Supp.  153,  183  (S.D.N.Y. 
1960)  (oopyrights).  The  Department  will 
analyze  such  transactions  as 
acquisitions  of  assets  just  as  it  does 
other  asset  acquisitions.  When  a  license 
is  non-exclusive,  the  exclusivitv  is 
temporary,  or  the  acquisition  is 


otherwise  structured  to  allow  the  parties 
freedom  to  compete  independently  in 
related  products,  the  Department  will 
take  these  aspects  of  the  arrangement 
into  account,  as  it  does  in  the  case  of 
other  asset  acquisitions  and  joint 
ventures. 

With  respect  to  horizontal 
acquisitions,  the  Department  will  applv 
the  analysis  contained  in  the  1992 
Horizontal  Merger  Guidelines.  The 
Department  will  evaluate  the  effects  cf 
sn  acquisition  of  intellectual  property  in 
affected  technology,  innovation,  and 
goods  markets.  As  described  in  section 
4  of  the  1992  Horizontal  Merger 
Guidelines,  the  Department  takes  into 
account  integrative  efficiencies  that 
could  not  reasonably  be  achieved 
without  the  acquisition  as  well  as  any 
anticompetitive  effects  of  the 
acquisition  from  the  lessening  of 
competition  among  existing 
technologies  or  goods  or  from  the 
lessening  of  competition  to  develop  new 
technologies. 

Example  10 

Situation:  Omega  develops  a  new . 
patented  pharmaceutical  for  the 
treatment  of  a  particular  disease.  The 
only  drug  on  the  market  approved  for 
the  treatment  of  this  disease  is  sold  bv 
Zeta,  which  has  invested  large  sums  in 
advertising  to  achieve  brand  name 
recognition.  Omega's  patented  drug  has 
almost  completed  regulatory  approval 
by  the  Food  and  Drug  Administration. 
Omega  has  invested  considerable  sums 
in  testing  market  acceptance  for  its  new 
drug.  However,  rather  than  enter  the 
market  as  a  direct  competitor  of  Zeta. 
Omega  licenses  to  Zeta  the  exclusive 
right  to  manufacture  and  sell  Omegas 
patented  drag. 

Discussion:  Assuming  that  Zeta  would 
manufacture  and  sell  Omega's  patented 
drug,  the  relationship  of  Omega  and 
Zeta  is  in  part  vertical,  because  Zeta 
would  be  a  customer  of  Omega  in  the 
technology  market.  However,  their 
relationship  is  also  horizontal  in  part, 
because  Omega  is  a  Hkely  potential 
competitor  of  Zeta  in  the  relevant  goods 
market  as  well  as  in  the  relevant 
technology  market.  Although  the 
vertical  aspects  of  this  arrangement  pose 
no  threat  to  competition  in  this 
example,  the  horizontal  aspects  would 
require  further  analysis.  The 
Department  would  evaluate  Zeta's 
acquisition  of  Omega's  patent  rights  as 
an  acquisition  of  the  assets  of  a  likely 
potential  competitor,  using  the 
methodology  described  in  the 
Department's  merger  guidelines.  The 
Department  would  consider  the  impact 
of  the  acquisition  on  market 
concentration,  other  factors  that  affect 
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the  likelihood  that  competition  would 
be  affected  by  the  acquisition,  and 
possible  efficiency  defenses.  In  this 
example,  Zeta's  mariiet  position  prior  to 
the  acquisition  as  the  only  seller  of  a 
drug  treatment  of  this  disease  makes  it 
more  likely  that  the  acquisition  would 
have  anticompetitive  effects. 

6.  Enforcement  of  Invalid  Intellectual 
Property  Rights 

The  Department  may  challenge  the 
enforcement  of  invalid  intellectual 
property  rights  as  antitrust  violations. 
The  Supreme  Court  has  held  that 
enforcement  of  a  patent  obtained  by 
fraud  on  the  Patent  and  Trademark 
Office  can  violate  section  2  of  the 
Sherman  Act  if  all  the  elements 
otherwise  necessary  to  establish  a 
section  2  monopolization  charge  are 
proved.  Walker  Process  Equipment,  Inc. 
V.  Food  \4achinery  6r  Chemical  Coqj.. 
382  U.S.  172  (1965).  Enforcement  of  a 
patent  obtained  by  mere  inequitable 
conduct  before  the  Patent  and 
Trademark  Office,  however,  caiuiot  be 
the  basis  of  a  section  2  claim,  because 
inequitable  conduct  does  not  involve 
knowing  and  willful  patent  fraud.  Argus 
Chemical  Corp.  v.  Fibre  Glass-Evercoat 
Co..  812  F.2d  1381  (Fed.  Cir.  1987).  An 
objectively  baseless  infringement  action, 
brought  in  bad  £aith,  when  the 
complainant  knows  the  intellectual 
property  right  to  be  invalid,  may  violate 
section  2  of  the  Sherman  Act.  See 
Professional  Real  Estate  Investors.  Inc. 
V.  Columbia  Pictures  Industries,  Inc.. 
113  S.  Ct.  1920.  1928  (1993); 
Handgards,  Inc.  v.  Ethicon,  Inc.,  743 
F.2d  1282. 1288-89  (9th  Cir.  1984).  cert, 
denied,  469  U.S.  1190  (1985)  (patents); 
Handgards.  Inc.,  v.  Ethicon.  Inc.,  601 
F.2d  986.  992-96  (9th  Cir.  1979).  cert, 
denied,  444  U.S.  1025  (1980)  (patents); 
CVD.  Inc.  V.  Raytheon  Co..  769  F.2d  842 
(1st  Cir.  1985)  (trade  secrets) 

IFR  Doc.  94-19657  Filed  8-10-94,  8  45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Bellcore  Ventures,  Inc. 

Notice  is  hereby  given  that,  on 
Fubruarj'  4,  1994.  pursuant  to  Section 
3(a)  of  the  National  Cooperative 
ResRarch  and  Production  Act  of  199.?, 
1 5  U.S.C.  §  4301  ef  seq.  ("the  Act"), 
BRliccre  Ventures.  Inc.  ("Bellcore")  has 
filed  written  notifications  on  behalf  of 
Bellcore  and  Motorola  Core  Ventures, 
liic.  ("Motorola")  simultaneously  with 
the  !\ttorney  General  and  the  Federal 
Trade  Commission  disclosing  certain 
changes.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act's 


provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  are  Bellcore.  Livingston. 
NJ;  and  Motorola.  Schaumburg.  IL. 
Bellcore  and  Motorola  entered  into  an 
agreement  effective  as  of  December  18. 
1992,  which  agreement  was  re-formed 
on  December  17. 1993. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Bellcore 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  March  24. 1992.  Bellcore  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  22, 1993  (58  FR  21597). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-19624  Filed  8-10-94;  8:45  am) 
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Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum  Project  93-23 

Notice  is  hereby  given  that,  on  July  6, 
1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et.  seq.  ("the  Act"),  the 
participants  in  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  93-23,  titled  "Removal 
of  Soluble  Oil  from  Produced  Water- 
Technology  Evaluation,"  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  Project  No.  93-23  and 
(2)  the  nature  and  objectives  of  the 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  pla..i;iffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  project  are:  Shell 
Devpiopment  Company.  Houston,  TX; 
Mobile  Research  and  Development 
Corporation,  Dallas  TX;  Phillips 
Petroleum  Company.  Houston,  TX, 
Te.xaco  Inc.,  Beilaire,  TX;  Chevron 
Corporation.  Richmond.  CA,  and 
Remediation  Technologies.  Inc.. 
Pittshurgh,  FA 

The  nature  and  objective  of  the 
research  program  performed  in 
accordance  with  PERF  Project  No.  93- 
2^  is  to  test  known  methods  for  removal 


of  oil  and/or  grease  from  water  using 
pilot  tests  and/or  field  tests  with  the 
goal  of  identifying  effective  methods  to 
remove  these  contaminants  from 
streams  such  as  discharge  streams  from 
oil  production  facilities. 

Information  regarding  participation  in 
the  project  may  be  obtained  from.  Dr. 
Z.I.  Khatib,  Shell  Development 
Company,  P.O.  Box  1380.  Houston,  TX 
77251-1380,  telephone (713) 544-8575. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-19622  Filed  8-10-94;  8:45  am] 
BILUNG  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1 993  Gas-Fueled  Rail«»ay 
Research  Program  Feasibility  and 
Infrastructure  Study 

Notice  is  hereby  given  that,  on  June 
10.  1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C. 
section  4310  et  seq.  ("the  Act"). 
Southwest  Research  Institute  ("SwRI") 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
memt)ership  status  of  a  cooperative 
research  project  entitled  "Gas-Fueled 
Railway  Research  Program  Feasibility 
and  Infrastructure  Study".  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically. 
SwRI  and  Burlington  Northern  Railroad 
have  mutually  agreed  to  the  cancellation 
of  Burlington  Northern  Railroad's 
participation  in  the  cooperative  research 
project  effective  September  16,  1993. 

No  other  changes  have  been  m.ade  in 
either  the  membership  or  plan-  rJ 
activity  of  the  group  research  project. 
Membership  i;4  thisgr.up  research 
project  remains  ope-i.  ^.--.d  SvvRl  intends 
to  file  addiiiunai  wrai»  n.  rotitication 
disclosing  all  changes  in  membership. 

On  jruiuan  4.  1993.  SwR!  filed  its 
original  notiticatiort  pursuant  to  Section 
e(a)  of  the  Act.  Tho  Dtp„rtment  of 
Justice  published  a  notice  in  the  Federal 
Register  pursu  mt  lo  Section  6(b)  of  the 
Act  on  January  25,  19^)3.  58  FR  6015. 

The  last  notification  was  filed  with 
the  Department  on  October  28. 1993.  A 
notice  was  published  in  the  Federal 
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Register  on  December  30,  1993,  58  FR 

R9409. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-19623  Filed  8-10-94:  8:45  am] 
BILUNO  CODE  4410-01-M 

National  Institute  of  Corrections 

Announcement  of  Grants,  Services, 
and  Training 

The  National  Institute  of  Corrections 
(NIC).  U.S.  Department  of  Justice,  has 
published  its  Annual  Program  Plan  for 
Fiscal  Year  1995.  The  document 
describes  the  technical  assistance 
grants,  programs,  and  services  to  be 
made  available  to  the  corrections  field 
during  the  next  fiscal  year,  which  begins 
October  1, 1994  and  ends  September  30, 
1995. 

A  separate  document,  the  NIC 
Academy  Schedule  of  Training  and 
Services  for  Fiscal  Year  1995,  describes 
the  training  programs  and  services  to  be 
provided  by  the  NIC  Academy  for  state 
and  local  corrections  practitioners. 

Both  documents  contain  relevant 
application  forms  and  may  be  obtained 
by  contacting  the  National  Institute  of 
Corrections,  320  First  Street,  NW, 
Washington.  DC  20534  (telephone 
number  202-307-3106x124;  fax:  202- 
307-3361);  or  the  NIC  Longmont, 
Colorado,  offices  (1960  Industrial  Circle, 
Suite  A,  Longmont,  Colorado  80501) 
(telephone:  303-682-0382;  fax:  303- 
682-0469);  TDD  202-307-3156. 
Morris  L.  Thigpen, 
Director. 

IFR  Doc.  94-19618  Filed  8-10-94;  8:45  am) 
BILLING  COOE  4410-36-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-051] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Farms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork.  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  thn 
Federal  Register  notifying  the  public 
that  the  agency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions. 


transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 

DATES:  Comments  are  requested  by 
September  12,  1994.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Eva  L.  Layne.  Acting  NASA 
Agencv'  Clearance  Officer.  Code  JTD, 
NASA  Headquarters.  Washington.  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0012),  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
TIBESSIE  BERRY,  NASA  REPORTS  OFFICER, 
(202)  3t8-1368. 

Reports 

Title:  Aeronautics  and  Space  Report. 

OMB  Number:  2700-0012. 

Type  of  Request:  Extension. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  Businesses  or 
other  for-profit,  non-profit  institutions. 
small  businesses  or  organizations. 

Namber  of  Respondents:  580. 

Responses  Per  Respondent:  1. 

Annual  Responses:  580. 

Hours  Per  Response:  .3. 

.Annual  Burden  Hours:  174. 

Number  of  Recordkeepers:  0. 

Anniial  Hours  Per  Recordkeeping:  0. 

.•\nnjual  Recordkeeping  Burden 
Hours:  0. 

Tota]  Annual  Burden  Hours:  174. 

Abstract-Need/U.ses:  N.ASA  produces 
vi(iRo  tapes  each  month  to  report  status 
of  its  programs  and  research  underway. 
Thf'se  tapes  are  mailed  to  TV  stations' 
throiigjiout  the  country  for  use  as  public 
service  programming  or  as  news 
features.  This  "post-card"  report  is  used 
to  moiiKure  the  effectiveness  of  the  tapes 
and  provides  the  date  and  time  th(?y 
wore  aired. 

D.iti'd;  .'Xugust  4.  1904. 

Eva  L.  layne, 

.■\(ling  Chief.  IRM  Policy  and  Arqiiisilinn 
Stannj^emfnt  Office. 

IFR  Doc  94-19604  Filed  8-10-94:  HA':,  am] 

BILLING  COOE  7510-01-*! 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  on  Hydrogeology  and 
Geochemistry:  Ground-Water  Travel 
Time  and  the  Regulatory  Environment 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203.  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Boards  Panel  on  Hydrogeology 
&  Geochemistry  will  hold  a  meeting  on 
Monday,  September  12,  and  Tuesday. 
September  13, 1994.  in  Las  Vegas. 
Nevada.  The  meeting  will  be  held  at  the 
Holiday  Inn  Crowne  Plaza,  4255  South 
Paradise  Road,  Las  Vegas.  NV  89109;  tel 
(702)  369-4400,  fax  (702)  369-3770. 
NOTE:  Overnight  accommodations  are 
at  the  St.  Tropez  Hotel.  455  East 
Harmon  Avenue,  Las  Vegas,  Nevada 
89109;  telephone  (702)  369-5400.  The 
meeting,  which  is  open  to  the  public, 
wrill  run  from  1:00  to  6:00  p.m.  on 
Monday.  September  12,  then  continue 
on  Tuesday,  September  13,  at  8:25  a.m. 
The  meeting  on  Tuesday  will  end  at 
5:00  p.m. 

This  panel  meeting  will  address 
ground-water  travel  time  and  its  relative 
importance  to  long-term  repository 
performance.  Participants  will  review 
and  discuss  the  various  regulatory  and 
technical  aspects  of  the  issue.  Specific 
presentations  will  cover,  for  example, 
the  original  intent  of  10  CFR  60  and  960, 
the  technical  basis  for  the  1,000-year 
containment  criterion,  computational 
and  conceptual  problems  posed  by 
highly  heterogeneous  materials,  and  the 
Department  of  Energy's  (DOE)  proposed 
program  approach  to  ground-water 
travel  time.  Round-table  discussions 
involving  Board  members,  presenters, 
and  other  participants  and  a  period  for 
questions  and  comments  from  the 
audience  will  end  each  day's  activities. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  in  the  1987 
amendments  act  to  evaluate  the 
tt'chnical  and  scientific -activities  in  the 
DOE's  civilian  radioactive  waste 
managftinent  program,  including  site 
characterization,  storage,  and  transport. 
-A  site  at  Yucca  Mountain,  Nevada, 
currently  is  being  characterized  by  the 
DOE  for  its  suitability  as  tfie  possible 
location  of  a  permanent  repository  for 
civilian  sprnt  fuel  and  defense  high- 
level  waste. 

Tran.scripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich.  Board  librarian, 
beginning  October  25, 1994.  For  further 
information,  contact  Frank  Randall. 
External  Affairs,  Nuclear  Waste 
Trchnica!  Review  Board,  1100  Wilson 
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Boulevard,  Suite  910,  Arlington. 
Virginia  22209;  (703)  235-4473. 

Dated:  August  8.  1994. 
William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board.  -  ■ 

(FR  Doc.  94-19600  Filed  8-10-94;  3:45  ami 

BILLING  CODE  6820-AM-M 


RAILROAD  RETIREMENT  BOARD 

Privacy  Act  of  1974;  Proposed 
Changes  to  Systems  of  Records 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Notice  of  proposed  chanr.e  to 
systems  of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice  of  a  proposed  routine 
use  in  one  system  of  records  and  a 
modification  of  an  existing  routine  use 
in  another. 

DATES:  The  systems  of  records  for  which 
a  new  routine  use  is  proposed  or  revised 
shall  be  amended  as  proposed  without 
further  notice  30  calendar  days  from  the 
date  of  this  publication. 
ADDRESS:  Send  comments  to  Beatrice 
Ezerski,  Secretary  to  the  Board,  Raihtiad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092. 
FOR  FURTHER  INFORMATKM  CONTACT: 
LeRoy  Blommaert,  Privacy  Act/FOIA 
Officer,  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois 
60611-2092,  (312)  751-4548. 
SUPPLEMENTARY  INFORMATION:  The 
modification  of  an  existing  routine  use 
("n"  in  RRB-20)  would  authorize  the 
RRB  to  disclose  to  an  insurance 
company  administering  a  health  and 
welfare  plan  for  railroad  workers 
information  regarding  Medicare 
eligibility.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  made 
substantial  changes  to  the  Medicare 
Secondary  Payer  (MSP)  provisions.  One 
change  made  Medicare  the  primary 
payer  of  benefits  for  disabled  Medicare 
beneficiaries  who  do  not  have  a  current 
emplojTnent  status  with  an  employer. 
Previously,  the  private  employer  plan 
was  the  primary  payer.  Employers  are 
required  to  notify  the  Medicare 
contractor  of  the  name,  date  of  birth, 
sex,  social  security  number,  and  health 
insurance  claim  number  of  each 
Medicare  beneficiary  covered  under  the 
private  plan  who  does  not  have  a 
current  employment  status  so  that  the 
carrier's  records  are  annotated  to  show 
Medicare  is  the  primary  payer.  To 
comply  with  the  law  an  employer  needs 
to  know  whether  disabled  employees 
are  eligible  under  Medicare.  For  railroad 
employees,  the  Railroad  Retirement 


Board  is  the  best  source  for  this 
information.  The  existing  routine  use 
permits  disclosure  of  Medicare  status  to 
an  employer,  but  only  for  the  purpose 
of  determining  entitlement  to  benefits 
under  the  private  plan.  The 
modification  would  authorize  the  RRB 
to  furnish  Medicare  status  to  the 
insurance  company  acting  as  aqent  of 
the  employer  for  the  purpose  of 
enabling  the  employer  to  comply  with 
the  new  pr^'visions  of  the  law. 

The  Railroad  Retirement  Board  has 
deternii.ned  that  this  proposed  routine 
use  meets  the  compatibility  requirement 
because  it  is  a  necessary  and  proper  use. 

The  proposed  routine  use  ("ee"  for 
RRB-21)  would  authorize  the  RRB  to 
disclose  to  an  insurance  company 
administering  a  medical  insurance 
program  for  railroad  workers  non- 
medical information  relating  to 
determinations  of  sickness  benefits  by 
the  RRB  for  purposes  of  determining 
entitlement  to  pajmient  or 
reimbursement  of  medical  expenses 
under  the  program.  Presently,  under 
Certain  circumstances,  the  insurance 
company  cannot  detennine  fi^m  the 
medical  bills  submitted  for 
reimbursement  or  current  data  available 
to  it  whether  a  railroad  worker  remains 
disabled.  In  these  cases,  the  insurance 
company  requires  the  employee  to 
furnish  proof  of  disability.  This  usually 
requires  the  employee  to  have  a  form 
completed  by  the  treating  physician, 
which  causes  a  delay  in  reimbursement 
and  often  additional  cost  to  the 
employee.  When  the  plan  calls  for  direct 
payment  by  the  insurance  company,  the 
inability  of  the  insurance  company  or  its 
agent  to  determine  entitlement  in  such 
cases  results  in  a  delay  and  an 
inconvenience  to  the  railroad-worker. 
Disclosure  of  the  information  as 
proposed  in  this  routine  use  would 
eliminate  these  problems  for  the 
affected  railroad  workers. 

The  Railroad  Retirement  Board  has 
determined  that  this  proposed  routine 
use  m^eets  the  compatibility  requirement 
because  it  is  a  necessary  and  proper  use, 

By  authority  of  the  Board 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

RRB-20 
SYSTEM  NAME: 

Health  Insurance  and  Supplementary 
Medical  Insurance  Enrollment  and 
Premium  Payment  System  (Medicare)— 
RRB 


ROUTWE  USES  OF  RECORDS  MAHfTAMEO  IN  THE 
SYSTEM.  mCLUOiNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

**■>•• 

Routine  use  "n"  is  revised  to  read  as 

follows: 

*         *         «         *         » 

Pursuant  to  a  request  from  an 
employer  covered  under  the  Railroad 
Retirement  Act  or  the  Railroad 
Unemployment  Insurance  .^ct  or  from 
an  insurance  cjmpdny  acting  as  an 
agent  of  an  employer,  information 
regarding  the  RFJs's  dele.-mination  of 
Medicare  entitlement,  entitlement  data, 
and  present  address  may  be  released  to 
the  requesting  employer  or  insurance 
company  acting  as  its  agent  for  the 
purposes  of  either  determining 
entitlement  to  and  rates  of  supplemental 
benefits  under  private  employer  welfare 
benefit  plans  or  complying  with 
requirements  of  law  covering  the 
Medicare  program. 


RRB-21 

SYSTEM  NAME: 

Railroad  Unemployment  and  Sickness 
Insurance  Benefit  Svstem— RRB 


ROUTME  USES  OF  RECORDS  MAHfrAMEO  M  THE 
SYSTEM,  mCLUOMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

•  •  *  *  • 

A  new  paragraph  "ee"  is  added  to 
read  as  follows: 

ee.  Non-medical  information  relating 
to  the  determination  of  sickness  benefits 
may  be  disclosed  to  an  insurance 
company  administering  a  medical 
insurance  program  for  railroad  workers 
for  purposes  of  determining  entitlement 
to  benefits  under  that  program. 

[FR  Doc.  94-19576  Filed  8-10-94:  8:45  am] 
BILUNG  CODE  7905-01 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

.Agency  Clearance  Office:  John  I.'  Lane. 
(202) 942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549. 

Extensions 

Rule  17.\d-4  (b)  ar.d  (c)— File  No.  270-264 
Riiie  17f-2(a)— FileNo  270-34 
Rule  I7g-l(g)— File  No.  270-208 
Rule  83— File  No  270-82 
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Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  §  3501  et  seq.],  the  Securities 
and  Exchange  Cominission 
(Conunission)  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  approval  of  extension  on 
previously  approved  collections  for  the 
following  rules: 

Rule  17Ad-4  (b)  and  (c)  is  used  to 
dociunent  when  transfer  agents  are 
exempt,  or  no  longer  exempt,  from  the' 
minimum  perfonnance  standsrtls  and 
certain  recordkeeping  provisions  of  the 
Commission's  transfer  agent  r.ile. 
Approximately  70  transfer  agents  will 
incur  a  total  of  35  recordkeppfng  hours 
annually  to  comply  ^\ith  this  rule. 

Rule  17f-2(a)  requires  that  securities 
professionals  be  fingerprinted. 
Approximately  10.500  respondents 
incur  a  total  of  262.500  burden  hours 
annually  to  comply  with  this  mle 

Rule  17g-l(g)  requires  that  a 
registered  management  investment 
company  file  with  the  Commission  a 
copy  of  the  bond  covering  its  officers 
and  employees  and  information  about 
any  claim  or  other  action  taken  with 
respect  to  the  bond.  Approximately 
3,500  respondents  will  incur  a  total  of 
3.500  burden  hours  annually  to  comply 
with  this  rule. 

Rule  83  enables  regulated 
subsidiaries,  when  dealing  w  ith  foreign 
affiliates,  to  seek  exemption  from 
certain  provisions  of  the  Public  Utility 
Holding  Company  Act  of  1935.  There 
have  been  no  filings  under  this  rule  in 
recent  years. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  E.xchangp 
Commission  at  the  address  IwOow. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  ndes  and  forms  to  John  J 
Lane.  AssnciateExeculive  Dire..tt,'r. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  N\V..  Washington.  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Comniission, 
(Project  Number  3235-0341.  3235-003-?. 
3235-0213.  and  3235-0181).  Office  of 
Management  and  Budget,  room  3208. 
New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  August  2,  lO'M 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-19648  Filed  8-10-94:  »  45  am! 
BILUNG  COOC  80tO-at-M 


[Release  No.  34-34492;  File  Mo.  SR-NYSE- 
94-2»] 

Self-Regulatory  organizations;  R(ing  of 
Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Real  Estate  Investment  Trusts 
( "RBTs")  Portfolio  Marliet  Index 
Target-Term  Securities. 

AijguEt  5.1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  and  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
July  15. 1994.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE  '  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"'  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  un  the 
proposed  rule  change  from  inlnrpsted 
persons. 

I.  Seif-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  for 
trading  Market  Index  Target-Term 
Securities  ("MITTS").*  the  return  on 
which  is  based  upon  a  portfolio  ("RETT 
Portfeho' )  of  securities  of  U.S.  Real 
estate  investment  trusts  ("REITs"). 
Initially,  the  REJT  Portfolio  will  contain 
the  securities  of  20  REITs  that  are  traded 
in  the  United  States  on  the  NYSE  or  on 
the  American  .Stock  Exchange 
("An»ex").» 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  vvuh  the  Commission,  the 
hx(  hange  included  statements  . 
concerning  the  purpose  of  and  basfsior 
the  proposed  rule  change  and  discussed 
any  ccmmf-nts  it  received  on  the 
proposed  rule  change.  The  text  of  these 
st^ttriients  may  be  examined  et  the 
p!.-{  (S  specified  in  Item  IV  hf  low.  The 
NYS8  has  prepared  surr.rjsnes.  set  forth 


'1SU.S.C.  «.78s(h)f11(]«»82) 

■*  "Mrrr.S"  is  a  re^istererf  serviiB  owrk  rti)ri 
MoikflJ  Index  TsrgHi-TKrrn  Securiiies"  is  a  st,:\'ice 
:  .«rk  of  Merrill  Lynch  »  C^  .  (.ic.  (•■Mfrril)  Ivnf  h") 

■  I  ho  RLiTs  repres«r!pd  in  the  RETr  Portfolio  are: 
I  -irr  Raelty  Corpora'.io.':,  Duke  Realty  !riVf.stn»'.nl&, 
In. ..  Feiieral  Reahylnvestinent  Trust  Gahles 
Residential  Trust:  Health  Care  Property  Invesitirs 
Inc.:  Health  and  Rehabilitation  Properties  Trust;  JP 
RpJilty.  Inc.;  Kimco  Really  Co-poraticn;  Nationwide 
Health  Properties.  Inc.;  New  Plan  Realty  Trust: 
.Simon  Property  Group.  Inc.;  Tri.net  Corporate  Really 
Tnwt.  Ibc.:  IWian  Shoppiiig  Canters,  Inc.;  Escel 
Rfinlty  Truft,  Inc.;  Weingarten  Realty  Invfstors; 
General  Growth  Propertie*.  Inc.;  Taubman  Centers, 
Ini..;  Biknhan)  Pacific  Properties,  Inc.;  Wratern 
Investment  »  Real  Estate  Trii.st;  and  Wellsford 
Rpsidentirfl  Property  Tnjst. 


in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 

statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Pursuant  to  tlie  listing  criteria  srf 
forth  in  Section  703.19  of  the 
Exchange's  Listed  Company  Manual 
("Manual"),  the  Exchange  proposes  to 
list  for  trading  MITTS  on  the  RETT 
Portfolio  ("RETT  Portfolio  MITTS') 
issued  by  Merrill  Lynch.  MITTS  aie 
securities  that  entitle  the  holder  to 
retxive  from  the  issuer  upon  maturity 
an  amount  based  upon  the  change  in  fhf 
market  value  of  a  stock  index  or 
portfolio,  provided  that  a  minimum 
amount  (90%  of  the  principal  amoimt) 
will  be  repaid. 

REIT  Portfolio  MITTS  will  allow 
investors  to  combine  protection  of  a 
substantial  portion  of  the  principal 
amount  of  the  MITTS  with  potential 
additional  payments  based  on  a 
portfolio  of  securities  of  selected  REITs 
and  the  dividend  stream  related  to  the 
components  of  that  portfolio.  The  REIT 
Portfolio  MITTS  will  provide  that  ar 
least  90%  of  the  principal  amount 
thereof  will  be  repaid  at  maturity. 

The  5>ecurity 

REIT  Portfolio  MITTS  will  entitle  the 
owner  at  matiirity  to  receive  an  amount 
in  cash  based  upon  the  "Total  Return 
Portfobo  Value;"  provided,  however, 
that  the  amount  payable  at  maturity  will 
not  be  less  than  $9  for  each  SlO 
principal  amount  of  the  REIT  Portfolio 
-MITTS  The  Total  Return  Portfolio 
Value"  will  be  an  amount  based  upon 
the  change  in  the  "Original  Portfolio 
Value"  and  the  value  of  the  RETT 
Portfolio  at  maturity,  plus  the  aggrt^at*- 
dollar  amount  of  dividends  paid  on  tho 
component  of  the  REIT  Portfolio  after 
the  issuance  of  the  REIT  Portfolio 
MITTS  and  prior  to  maturity.  The 
Original  Portfolio  Value  will  equal  $10 
i.e.,  the  value  of  the  RETT  Portfolio  on 
the  date  the  REIT  Portfolio  MITTS  are 
priced  by  the  issuer  for  initial  offering 
to  the  public.  The  value  of  the  REIT ' 
Portfolio  at  maturity  will  be  based  on 
the  average  of  the  closing  prices  for  thf 
components  of  the  REIT  Portfolio  for  a 
specified  number  of  days  immediately 
prior  to  maturity  date  of  the  REIT 
Portfolio  MITTS."* 


'  In  particular,  the  Total  Return  Portfolio  \'Muk 
will  be  based  on  the  average  of  the  RETT  Portfolio 
values  for  the  Orst  45  NYSE  tradii^  days  of  Uie 
Calculation  Period.  The  Calculation  Period  is 
defined  as  the  perrod  from  and  inclnding  the 
ninetitjth  scheduled  NYSE  trading  day  prior  to  th« 


Federal  Register  /  Vol.  59.  No.  154  /  Thursday.  August  11.  1994  /  Notices 


If  the  market  value  of  the  REIT 
Portfolio  plus  the  cumulative  value  of 
the  dividends  paid  on  the  component 
REITs  has  decUned  belovtr  the  Original 
Portfolio  Value,  the  holder  will  receive 
not  less  than  a  specified  percentage  of 
the  principal  amount  of  die  security.  For 
example,  if  the  Total  Return  PortfoUo 
Value  has  decUned  more  than  10% 
below  the  Original  Portfolio  Value,  the 
owners  of  the  REIT  Portfolio  MITTS  will 
receive  90%  of  the  principal  amoimt  of 
the  securities.  The  payment  at  maturity 
is  based  on  changes  in  the  value  of  the 
REIT  Portfolio  and  the  payment  of 
dividends  on  the  securities  that 
comprise  the  REIT  Portfolio. 

As  with  other  MITTS,  REIT  Portfolio 
MITTS  may  not  be  redeemed  prior  to 
matimty  and  are  not  callable  by  the 
issuer.  5  Owners  may  sell  the  security  on 
the  Exchange.  The  Exchange  anticipates 
that  the  trading  value  of  the  security  in 
the  secondary  market  will  depend  in 
large  part  on  the  value  of  the  REIT 
Portfolio  and  also  on  other  factors, 
including  dividend  rates,  the  levels  of 
interest  rates,  the  volatility  of  the  value 
of  the  REIT  PortfoUo,  the  time 
remaining  to  maturity,  and  the 
creditworthiness  of  the  issuer,  Merrill 
Lynch. 

The  Exchange  will  only  list  for 
trading  this  issue  of  RETT  PortfoUo 
MITTS  if  there  are  at  least  one  milUon 
outstanding  securities,  at  least  400 
holders,  a  minimum  Ufe  of  one  year,  a 
market  value  of  at  least  $4  milUon,  and 
Jhe  issue  is  in  compUance  with  the 
Exchange's  initial  Usting  criteria.  In 
addition,  the  Exchange  will  monitor  the 
issue  to  verify  that  it  compUes  with  the 
Exchange's  continued  Usting  criteria.^ 

Merrill  Lynch  will  deposit  registered 
securities  representing  REIT  PortfoUo 
MITTS  with  a  depository.  The 
Depositor  Trust  Company  ("DTC"),  so 
as  to  permit  book-entry  settlement  of 
transactions  by  participants  in  DTC. 

The  PortfoUo 

The  RETT  PortfoUo  consists  of  the 
common  stock  of  20  highly  capitalized 
REITs.  As  of  June  6, 1994,  the  market 
capitaUzations  (i.e.,  the  market  price 
multiplied  by  the  number  of  shares 
outstanding)  of  the  20  companies  range 
from  a  high  of  $2.3  bilUon  to  a  low  of 
$216  million.  Also  on  that  date,  the 
market  prices  of  their  common  stocks 
ranged  from  a  high  of  $40.25  to  a  low 
of$11.25. 
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maturity  date  to  and  including  the  fourth  scheduled 
NYSE  trading  date  prior  to  the  maturity  date. 

'  See,  e.g..  Securities  Exchange  Act  Release  No. 
32840  (September  2, 1993),  SB  FR  47485  (September 
9. 1993)  (approval  order  for  Global 
Telecommunications  Portfolio  MITTS). 

6  See  Section  703. 19  of  the  Manual. 


The  common  stocks  of  19  of  the  20 
component  REITs  are  Usted  on  the 
Exchange.  The  common  stock  of  the 
other  component  REIT  is  traded  on  the 
Amex.  The  initial  weighings  of  the 
components  of  the  REIT  PortfoUo  will 
be  based  upon  that  stock's  relative 
liquidity  (i.e.,  relative  trading  volume  in 
dollars)  in  the  United  States. 

To  determine  relative  liquidity. 
Merrill  Lynch  will  compare  the  average 
daily  consoUdated  dollar  volume  of  the 
stock  over  the  90  day  period 
immediately  preceding  the  date  on 
which  die  REIT  Portfolio  MITTS  are 
priced  for  issuance  to  the  average  daily 
consoUdated  dollar  volume  for  all  of  the 
stocks  in  the  REIT  Portfolio  for  diat  90 
day  period.  As  of  June  6. 1994,  the 
highest  weighting  for  any  stock  iii  the 
REIT  PortfoUo  was  10.22%  and  die 
weighting  for  the  five  components  with 
the  highest  relative  Uquidity  was 
42.64%.  Also  as  of  that  date,  the  lowest 
weighting  for  any  stock  in  the  REIT 
PortfoUo  was  1.58%  and  the  weighting 
for  the  five  components  with  the  lowest 
relative  Uquidity  was  9.88%. 

Except  for  certain  multiplier 
adjustments  discussed  below,  once  the 
initial  weighings  have  bron  determined, 
the  multipUers  will  remain  constant 
throughout  the  term  of  the  REIT 
PortfoUo  MITTS.  The  value  of  the  REIT 
PortfoUo  MITTS  at  any  point  in  time 
will  equBl  the  aggregate  for  the 
components  of  the  price  of  each 
component  times  the  multipUer  for  that 
component  plus  the  cumulative 
dividends  paid  on  that  component  since 
issue  date  for  the  REIT  PortfoUo  MITTS. 
The  multipUers  assigned  to  the 
component  REITs  wiU  be  adjusted  for 
certain  events  such  as  stock  spUts. 
reverse  stock  splits,  or  stock  dividends, 
and  the  value  of  the  common  stock  of 
the  component  REITs  will  also  be 
adjusted  for  certain  events  including  a 
liquidation,  bankruptcy,  insolvency, 
merger,  or  consoUdation  involving  the 
issuer  of  the  underlying  shares.  For 
example,  if  the  issuer  of  the  shares 
underlying  a  component  REIT  has  been 
subject  to  a  merger  or  a  consoUdation 
and  is  not  the  surviving  entity,  then  a 
value  for  such  common  stock  will  be 
determined  at  the  time  such  issuer  is 
merged  or  consoUdated  and  will  equal 
the  last  available  market  price  for  such 
common  stock  and  that  value  will  be 
constant  for  the  remaining  term  of  the 
REIT  PortfoUo  MITTS.^ 

Based  upon  the  reported  prices  of  the 
common  stock  of  the  component  REITs, 


'  Merrill  Lynch  will  not  attempt  to  find  a 
replacement  stock  or  to  compensate  for  the 
extinction  of  a  security  due  to  bankruptcy  or  a 
similar  event. 


an  independent  third  party  will 
calculate  and  disseminate  the  value  of 
the  REFT  PortfoUo  no  less  frequently 
than  once  every  minute  through  the 
trading  day. 

The  Issuer 

The  Exchange  has  determined  that  the 
issuer  of  the  REIT  Portfolio  MITTS, 
Merrill  Lynch,  meets  the  listing  criteria 
set  forth  in  Section  703.19  of  the 
Manual.  The  Exchange  states  that 
Merrill  Lynch  is  an  Exchange-listed 
company  in  good  standing  and  has 
sufficient  assets  to  justify  the  issuance 
of  MITTS  offerings  of  the  size 
contemplated  by  the  proposed  rule 
change. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
with  Section  6(b)(5).  in  particular,  in 
that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  pracUces.  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  beUeve  that  die 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commision 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  stat',?nient.s 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street,  N.W  . 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-hiYSE-94- 
Z8  and  ahoud  be  submitted  by 
September  1,1994. 

For  the  Commission,  by  the  Division  of 
Market  R^ulatirai,  pursuant  to  del<q;ated 
authority.* 

JoiMtliaa  G.  Katz, 

Secretary. 

IFR  Doc.  94-19565  Filed  8-10-94;  8:45  am) 
!Nt*-et-M 


[M.  No.  iC-20444;  MMiMttoral  Swtw 
nslwaNa  60e;  Ml-MSq 

The  Bank  Of  New  York;  Node*  Of 
AppNcatlon 

August  5. 1994. 

AQBICY:  Securities  and  Exchange 

Commission  ("SEC). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Bank  of  New  York. 
RELEVANT  ACT  SECTIONS:  Conditional 
order  requested  under  section  6(c)  for  an 
exemption  from  the  provisions  of 
section  26(a)(2)(D). 
SUMMARY  OF  APPLICATION:  Applii  aiit 
seeks  a  conditional  order  that  would 
permit  applicant  to  deposit  foreign 
securities,  held  by  unit  investment 
trusts  for  which  it  sen-es  as  trustee,  with 
the  securities  clearance  and  depository 
faciUties  operated  by  Morgan  Guaranty 
Trust  Company  of  New  York  ("Morgan 
Guaranty")  in  Brussels,  Belgiuia  in  its 
capacity  as  operator  of  the  Euroclear 
System  ("Euroclear").  or  with  Central  dc 
Livraison  de  Valeurs  Mobilieres.  .S.A 
("CEDEL  •).  Euroclear  and  CEDEL  are 
sometimes  referred  to  as  the 
"Transnational  Agencies." 


"  17  era  20O.3O-3U«12)  (199:1). 


FIUNG  DATES:  The  appli«:ation  was  filed 
on  June  15, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  bo 
issued  unless  the  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Sei-.retary  and  serving  applicant  with  a 
copy  of  ilie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  530  p.m.  on 
August  30, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applioant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOOREBSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C  20549. 
Applicant,  The  Bank  of  New  York,  101 
Barely  Street,  New  York,  New  York 
10286. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-4)563  or  Bany  D.  Miller, 
Senior  Special  Cotusel.  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLIMENTARV  INFORMATION:  The 
following  is  a  stunmary  of  the 
application.  The  complete  application 
may  b«  obtained  for  a  fee  at  the  .SEC's 
Public  Reference  Branch. 

Applicant's  RaprcsentatioBS 

1.  Applicant  is  a  trust  company 
incorporated  and  doing  business  under 
the  laws  of  the  State  of  New  York, 
Applioant  meets  the  qualifications  of 
section  26(a)(1)  of  the  Act  for  a  trustee 
or  custodian  of  a  unit  investment  trust. 
Applioant  currently  serves  as  trustee  of 
various  unit  investment  trusts 
sponsored  or  co-sponsored  by,  among 
others.  Van  Kampen  Merritt;  Merrill 
Lynch,  Pierce,  Fenner  A  Smith 
Incorporated;  Nike  Securities  L.P.;  Dean 
Witter  Reynolds  Inc.;  Quest  For  Value: 
B(  or.  Steams  &  Co.  Inc.;  and  Unison 
Investment  Trusts  Ltd.  and  may  in  the 
future  act  as  tnisteiB  of  trusts  sponsore<i 
by  these  and  other  sponsors.  Under  each 
trust  indenture,  and  as  required  by  the 
Act,  applicant  has  responsibility  for  the 
ciisfo«ly  of  the  securities  held  in  the 
trjst. 

2.  Various  sponsors  of  trusts  for 
which  applicant  acts  as  trustee  have 
created,  or  have  expressed  an  interest  in 
creating,  trusts  whose  investment 
objectives  contemplate  investment  in 
securities  denominated  in  foreign 
currencies  and  in  foreign  securities. 


Foreign  securities,  especially  securities 
issued  in  the  European  market,  are 
issued  generally  in  bearer  form.  With 
the  growth  of  the  European  securities 
markets,  the  problems  with  bearer 
instruments  entailed  by  the  necessity  fnj 
presentment  of  certificates  or  coupons 
fcr  payment  of  principal  of  or  interest 
on  the  securities  have  led  to  the 
increased  importance  of  a  book-entry 
system  to  speed  clearance  of  trades  and 
collection  of  principal  and  interest 
payments. 

3.  Euroclear  and  CEDEL  are  the  largest 
cjlearance  and  custody  systems  of 
internationally  traded  securities  in  the 
world.  They  were  oi^anized  principally 
to  provide  a  simple,  economic  and 
automated  means  of  settling  secondary 
market  transactions  in  internationally 
traded  securities  regardless  of  the 
geographical  location  of  the  parties  to 
the  transaction.  The  branch  of  Morgan 
Guaranty  in  Brussels,  Belgiiun  operates 
Euroclear,  and  is  subject  to  reguhtion 
by  the  New  York  and  federal  banking 
authorities  and  the  Belgian  Banking 
Commission.  Belgian  law  governs 
Morgan  Guaranty's  liability  as  custodian 
and  operator  of  Euioclau-  under  the 
contract  between  Euroclear  and  each 
participating  entity.  rFTiRT.  vvas 
foundeid  as  a  limited  company  under  the 
laws  of  the  Grand  Duchy  of 
Luxembourg.  CEDEL  is  h^idquarteied 
in  Luxembourg  and  has  representative 
offices  in  London.  Tokyo.  New  York, 
and  Hong  Kong.  CEDEL  operates  under 
the  supervision  of  the  Institute 
Monetaire  Luxembouigeois,  tJbe 
Luxembourg  Monetary  Authcmty,  which 
is  also  the  banking  control  authority. 

4.  Applicant  believes  that  securities 
deposited  in  Euroclear  or  crhki.  are  at 
least  as  effectively  protected  as  the  same 
securities  would  be  if  directly  deposited 
with  a  foreign  branch  of  a  United  States 
bank,  or  shipped  to  the  United  States  for 
custody,  for  several  reasons,  including: 

(a)  the  insurance  coverage  for 
Euroclear  and  CEDEL  depositaries  and 
their  outstanding  loss  records; 

(b)  the  expertise  and  experience  of  the 
banks  holding  securities  for  Euroch^r  or 
CFJDEL; 

(c)  the  efficiendes  resulting  from 
handling  large  quantities  of  the  same 
issue; 

(d)  the  excellent  track  records  of 
Kuroclear  and  CRDF-l.; 

(e)  the  close  scrutiny  of  Euroclear  and 
CEDEL  services  resulting  from  the 
market's  dependence  upon  (and  heni:e 
concern  for)  these  services  and  the 
oversight  of  the  depositaries;  and 

(f)  the  depositary  agreements  pursuatit 
to  which  securities  are  held  by 
Euroclear  and  CEEffiL  depositaries. 


which  impose  h^k  standards  of  care  nn 
the  depositaries. 

5.  Applicant  believes  that  the 
exposure  to  certain  custodial  risks  is 
reduced  when  securities  are  held 
through  Euroclear  or  CEDEL.  rather  than 
directly  by  a  United  States  bank  branch, 
since  securities  held  in  Euroclear  or 
CEDEL  do  not  have  to  be  transported  for 
deposit  outside  these  systems  to  effect 
sale.  Furthermore,  holding  foreign 
securities  outside  of  Euroclear  and 
CEDEL  would  give  rise  to  substantrally 
higher  costs  and  probably  would 
involve  other  significant  problems. 

Applicants  Legal  Analysis 

1.  Stvtiun  25(a)(1)  provides  thai  a  unit 
investment  trust  must  be  governed  by  a 
I  rust  Lndenlure  that  designates  one  or 
more  trustees  or  custodians,  each  of 
whii.h  is  a  bank,  and  section  26{a)(2}fD) 
n^qtiires  that  the  trust  indenture  provide 
that  the  trustee  or  custodian  have 
possession  of  all  securities  and  other 
property  in  which  the  funds  of  she  tnist 
are  invested. 

2.  Euroclear  and  CEDEL  do  not 
qualify  under  the  Act  as  cusfotlians  for 
unit  investment  trust  assets.  The  term 
"bank"  is  defined  in  section  2(a)(5)  as 
a  banking  institution  organized  tind*'r 
the  la\vs  of  the  United  Stales,  a  member 
bank  of  the  Federal  Reserve  System,  and 
any  other  banking  institution  "or  tnist 
company  doing  business  under  the  law  s 
of  any  state  or  the  United  States  that 
receives  deposits  or  exercises  nduti.-rv 
powers.  The  SEC  has  stated  that  an 
overseas  branch  of  a  domestic  bank  is 
Ih'  only  facility  located  outside  Lhf 
United  .States  that  qualiPes  as  a 
custodian  under  section  26.  Spp 
Exrnptinn  for  Custody  of  Inipsfr?;?  nt 
Company  Assets  Outside  the  United 
Sfafes,  Investment  Companv  Ai  f  Release 
No.  13724  (Ian.  17,  19:M).  The  S^C  also 
has  indicated  that  a  fcrriign- 
int  orpor.it"d  subsidiary  dot^s  ut.i  ;:nvt 
th!.^  dtfinition.  Seelntpma;i..r.a! 
Rt  iciiirces  Fii.nds,  Inc..  lnvp^tm•n:l 
Company  Act  Release  Nft.  2874  (May  4 
19.59!.  Accordingly,  neitfc»>r  ."^iirofJ'  ar 
nnr  CEDEL  rnRels  the  definition  of  a 
bank  under  the  Art.  and,  a«  a  resnii, 
neiiber  qualifies  as  a  cu.stodian. 
3  Suction  6(c)  provides  in  r!?Ux\-;rjt 
.  part  that  the  SEC,  by  order  upon 
application,  may  exempt  any 
transactions  from  any  provis.on  ui  ihe 
Act  if  such  (Rxemption  isnecessa.v  or 
appropriate  in  the  public  interest  and 
ronsiitent  with  the  protection  of 
investi .;  s  and  the  purposes  fairiy 
intended  by  the  policy  and  provisions  tif 
the  Act.  Applicant  believes  that  the 
requested  relief  satisfies  the  se«-ti«n  6if ) 
stamfard. 
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4.  Rule  17f-5  permiu  a  registered 
mMagenieat  mvestment  company  to 
hold  fweign  securities  iu  foreign' 
security  depositories  or  clearing 
agencies  such  as  Euroclea-  or  CEEKL. 
subject  to  certain  provisions.  Rule  17f- 
5  permits  investment  companies  to 
place  and  maintain  foreign  securities,  as 
defined  in  the  rule,  with  certain  foreign 
custodians,  provided  that  a  majority  of 
the  board  of  directors,  (a)  determines 
that  maintaining  the  company's  assets 
m  a  particular  country  is  consistent 
with  the  best  interests  of  the  company 
and  its  shareholders,  fb)  detennines  that 
maintaining  the  company's  assets  with 
a  particular  foreign  custodia.".  is 
consistent  vbith  the  best  intt^rr  sis  of  the 
company  and  its  shareholde.-s.  and  (c) 
approves,  as  consistent  with  the  best 
interests  of  the  company  and  its 
shareholders,  a  written  contract  that 
will  govern  the  manner  in  which  such 
custodian  will  maintain  the  company's 
assets.  The  directors  also  must  estabHsh 
a  system  to  monitor  these  arrangements 
and  annually  review  and  approve  the 
continuance  of  these  arrangements.  Both 
Euroclear  and  CEDEL  qualify  as  foreign 
custodians  under  rule  17f-5.  Thpie. 
however,  is  no  rule  analogous  to  rule 
1 7f-5  apphcable  to  the  safekeeping  of 
the  assets  of  a  unit  investment  trust 
when  those  assets  are  held  outside  of 
the  linited  States. 

5.  Applicant  proposes  \o  provide  to  a 
trust  custody  ser\  ices  that  would  permit 
the  foreign  scctiritifjs  of  the  trust  to  be 
held  abroad  in  the  custody  of  Eu.roclear 
or  CEDEL.  These  arrangements  will  be 
III  total  agreement  with  those  applicible 
to  registered  management  invest:nent 
companies  as  contemplated  bv  rule  17f- 
5,  e.xcept  that  [,\)  c;\1ain  duties  and 
r.isponsibilities  of  the  direi  tors  of  s'lch 
I  ompajiies  will  be  pc-formed  by 
appii-aat  as  trustee,  (b)  af  plicant  w.i)i 
pro;  ide  indemninrsuon  to  \]iq.  urut 
holiiors,  aiid  (c)  only  Lu:ovJ.;'r  rM] 
CEDEL  wi.i  qualify  a.s  f.on^ic;.) 
(  ustodians  for  the  ♦rii-its. 

ft.  AppLtant  vifA's  th.-  dr-.ujsj?  of  trust 
assets  with  Euroc}p.ir  and  CEDEL  to  be 
consistent  with  the  piirpo<,>s  of  ?ec-t:on 
26.  EurorJe,ar  and  CEDEL  arr-  the  lar>;'-sf 
c!ear.!!-,.'-e  and  custody  systems  of 
irite'rnatioiially  tradod  s^iurities.  Th»^ir 
insuranre  cover.'ige.  i;o\ 


iBWBstment  company  and  apphcant  was 
Its  board  of  diTBctew;  except  that 
Eurodear  and  CBJEL  shall  be  the  on»y 
qualified  "elig2>le  foreign  custodians' 
for  the  trusts. 

2.  Applicant  wiD  iBdemnify  and  bold 
each  of  the  trusts  hwmless  fr^m  and 
against  any  loss  that  shall  occur  as  the 
result  of  the  failise  of  a  Transnational 
Agency  holding  the  foreign  securities  of 
a  trust  to  exercise  reasonable  care  wirtj 
respect  to  the  safekeeping  of  such 
foreign  securities  to  the  same  extent  that 
apphcant  would  be  required  to 
indemnify  and  hold  a  trust  harmless  if 
applicant  were  holding  such  foreign 
securities  in  the  jurisdiction  of  the 
United  States  whose  laws  govern  the 
relevant  trust  indenture;  provided 
however,  that  apphcant  shall  not  be 
liable  for  loss  except  bv  reason  of  the 
gross  negbgence.  bad  faith,  or  willhil 
misconduct  of  apphcant  era 
Transnational  Ap»cy. 

3.  Applicant  will  assure  that  the 
sponsors  of  each  of  the  trusts  agree  thof 
the  potential  exposure  of  loss  to  unit 
holders  resulting  from  the  use  of  a 
Transnational  Agency  will  be  discLjsed 
if  material,  in  the  prospectus  rrliti:>g  to 
the  relevant  Uust. 

4.  Applicant  will  maintain  and  kwp 
current  written  records  regarding  the 
basis  for  choice  or  continued  use  of  a 
parti.ular  Transnational  Agency,  and 
such  records  will  be  available  for 
inspection  at  applicant's  offices  at  all 
reasonable  times  during  its  usual 
busi.iess  hours  hv  unit  holders  ami  the 
SEC. 

For  the  Coirn;i<sir  r.  h\  th»  Division  of 
iiiv.>s;naent  \\:.xM>^r.;e:r.\.  ijnd-.-rt..lfTfa!-t) 

.i:!;i-..irity. 

Jonathan  G  Kal/. 

-S'-rnetarv. 

IFK  Drx .  «»4-14.5^,.^  F'Se.i  «-  !0-<14   i-  ^.^  ^.,,1 
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rni  igionns 


find  (onditions.  ard  the  hi^icj-.iibre  of 


thc-r  dppo.s.tories  provide  tnist  and  unit 
hiildiTs  wi'h  3  great  t^ct^jpo  of  <;eruritv. 

Appii«^nl"s  Conditions 

Appluanf  agrees  that  the  exempiive 
order  requested  herein  will  be  subject  to 
the  following  conditions: 

1.  Applicant  will  comph  with  the 
provisions  of  Rule  17f-5  xinAm  the  Act 
as  if  each  tnist  w-as  a  regi.stered 


[Ret  No  IC— 20443:  811-3106] 

Zweig  Cas.h  Fund,  Inc.:  Notice  ol 
Application 

AGENCY:  .Vf  urnes  snA  E.\ch:inin' 
Cc.:i;:;  ission  CSEC  ). 
ACTION:  ,\t.t:, ,.  rf  Appt;.  aTr-tn  fr  r 
Deri'gistration  u.'ider  xh".  I;:v(-stm«=nf 
Con^pany  Ai  t  of  1940  (the  '"Act"). 

APPLICANT:  ZiAeig  Cash  Fund.  Inc.     ~ 
Ifonnerly.  DBL  Cash-Uuk  Fund  l-x  .) 
RELEVANT  ACT  SECTION;  .S.'ction  8(0. 
SUMMARY  OF  APPLtCATIOM:  Applit^  it   •- 
seelcs  an  order  declaring  that  it  has 
rca.sed  to  be  an  investment  comp8r\ . 
FlUBGOATE:  The  appli<ation  was  filetl 
on  July  .5.  1994. 
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HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ±e  SEC  by  5:30  p.m.  on 
August  30, 1994.  and  should  be> 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W..  Washington,  DC  20549. 
Applicant,  5  Hanover  Square,  17th 
Floor,  New  York.  NY  10004. 
FOR  FURTHER  INFORMATHW  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
942-0572.  or  Barry  D.  Miller,  Senior 
Special  Coimsel  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

8UPPi.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  corporation  under 
the  laws  of  Maryland.  On  November  3, 
1980,  applicant  registered  under  the  Act 
as  an  investment  company,  and  tiled  a 
registration  statement  to  register  shares 
of  its  Money  Market  Portfolio  under  the 
Securities  Act  of  1933.  The  registration 
statement  was  declared  effective  on 
February  12, 1981,  and  the  initial  public 
offering  commenced  on  or  about  that 
date.  On  February  22,  1982,  post- 
effective  amendment  No.  3  to 
applicant's  registration  statement 
became  effective  and  public  offering  of 
applicant's  Government  Securities 
Portfolio  began  on  or  about  that  date.  On 
April  30,  1991,  applicant  issued  to  the 
holders  of  shares  of  its  Money  Market 
Portfolio  shares  of  its  Government 
Securities  Portfolio  with  an  equivalent 
net  asset  value.  At  such  time,  all  assets 
and  liabilities  of  the  Money  Market 
Portfolio  became  assets  and  liabilities  of 
the  Government  Securities  Portfolio. 
Since  that  time  the  Govermnent 
Securities  Portfolio  has  been  applicant's 
only  portfoho. 

2.  On  December  14, 1993,  applicant's 
board  of  trustees  approved  an  agreement 


and  plan  of  reorganization  (the  "Plan") 
betweett  appUcant  and  Zweig  Cash 
Fund,  a  series  of  Zweig  Series  Trust  (the 
"Trust"),  a  registered  open-end 
management  investment  company.' 

3.  On  March  11, 1994,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  on  April  28, 
1994,  applicant's  shareholdiers  approved 
the  reoiganization. 

4.  Pursuant  to  the  Plan,  on  April  29, 
1994,  applicant  transferred  all  of  its 
assets  to  the  Trust  in  exchange  for  Class 
M  shares  of  Zweig  Cash  Fund. 
Applicant  then  distributed  the  shares  of 
Zweig  Cash  Fund  to  :ts  sheu^holders. 
After  completion  of  the  reorganization, 
each  shareholder  of  applicant  owned 
Class  M  shares  of  Zweig  Cash  Fund  with 
the  same  aggregate  net  asset  value  as  the 
shares  of  applicant  owned  by  the 
shareholder  immediately  prior  to  the 
reorganization.  On  April  29, 1994, 
apphcant  had  92,292,699.36  shares 
outstanding,  having  an  aggregate  net 
asset  value  of  $92,292,699.36  and  a  per 
share  niet  asset  value  of  $1.00. 

5.  Applicant's  adviser,  Zweig/Glaser 
Advisers,  assumed  all  expenses  in 
connection  with  the  reorganization. 
Expenses  totalled  approximately 
$88,000. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Maryland  authorities 
after  the  requested  order  is  obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investrnent  Management,  pursuant  to 
delegated  authority. 

lonath^n  G.  Katz, 

Secretary. 

IFR  Doc.  94-19564  Filed  8-10-94;  8;45  ami 
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'  According  to  a  proxy  statement  dated  March  10, 
1994.  applicant's  board  of  directors,  including  all  of 
the  disinterested  directors,  found  that  the 
reorganization  would  be  in  the  bests  interests  of 
applicant's  shareholders  and  that  the  interests  of 
applicant's  existing  shareholders  would  not  be 
diluted  ts  a  result  of  the  reorganization.  The  Proxy 
statement  also  states  that  the  Ixiard  no  longer 
considered  applicant  to  be  viable  as  a  separate  fund 
becauset>f  its  relatively  small  asset  base,  high 
operating  expenses,  and  corresp>ondingIy  low  yield 
absent  an  expervse  reimbursement  frooi  applicant's 
adviser. 


DEPARTMENT  OF  STATE 
[Public  Notice  2046] 

Fine  Arts  Committee;  Notice  of 
Meeting 

The  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on    ' 
Friday,  September  23, 1994  at  11:00 
a.m.  in  the  John  Quincy  Adams  State 
Drawing  Room.  The  meeting  will  last 
imtil  approximately  12:30  p.m.  and  is 
open  to  the  public. 

The  agenda  for  the  committee  meeting 
will  include  a  summary  of  the  work,  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  April  1994  and  the 
announcement  of  gifts  and  loans  of 
furnishings  as  well  as  financial 
contributions  from  January  1, 1994  to 
September  1, 1994. 

Public  access  to  the  Department  of 
State  is  strictly  controlled.  Members  of 
the  public  wishing  to  take  part  in  the 
meeting  should  telephone  the  Fine  Arts 
Office  by  Friday,  September  16, 1994, 
telephone  (202)  647-1990  to  make 
arrangements  to  enter  the  building,  the 
public  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 
discretion  of  the  chairman. 

Dated:  July  25, 1994. 
Clement  E.  Conger, 

Chairman,  Fine  Arts  Committee. 

(PR  Doc.  94-19569  Filed  ft-lQ-94;  8:45  am] 
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[Public  Notice  2048] 

United  States  international 
Telecommunications  Advisory 
Committee  (ITAC)  Standardization 
Sector;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC),  Telecommunications 
Standardization  Sector  Study  Group  A 
will  meet  on  September  8, 1994,  in 
Room  1105  from  9:30  am  to  3:00  pm.  at 
the  U.S.  Department  of  State.  2201  "C" 
Street,  N.W.,  Washington,  DC  20520. 

The  agenda  for  this  Study  Group 
meeting  will  include;  (1)  initial 
preparations  for  the  December  meeting 
of  ITU  Study  Group  3;  (2)  final 
preparations  for  the  September  27 — 
October  7,  Geneva  ITU-T  Study  Group 
1  meeting;  (3)  discussion  on  preparatory 
procedures,  and  available  contributions, 
for  the  October  18-26, 1994  meeting  of 
Study  Group  9  and  its  two  working 
parties;  and  (4)  debriefing  of  the 
numbering  issues  related  to  ITU-T 
Study  Group  2  activities. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
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discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  pubfic 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled.  If  you 
are  not  presently  named  on  th(?  mailing 
list  of  the  Telecommunications 
Standardization  Sector  Study  Croup  A, 
and  wish  to  attend  please  call  202-647- 
0201  not  later  than  3  days  bePire  the 
meeting.  Enter  from  the  -C-  Street  Main 
Lobby.  A  picture  ID  will  b<>  refjiiired  for 
admittance. 

Dated:  July  29, 13a4. 
Earl  S.  Barbely, 

Chairman.  U.S.  ITACfor  Ti-let  oarjuuninitivn 
Standordization. 

IFR  Doc.  94-19580  Filed  ^\(y-'i4,  8  47,  sni\ 
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DEPARTMENT  OF  TRANSPORTATIOH 
Office  of  the  Secretary 
IDoekef  48707] 

U.S.-Argentina  Alt-Cargo  Frequencies 
Summary 

By  this  notice,  we  invite  interested 
U.S.  carriers  to  apply  far  aikication  (rf 
the  available  frequencies  for  scheduled 
all-cargo  operaticms  in  the  U.S.- 
Argentina market  during  the  period  Julv 
1, 1994  through  Deceniberl.  1996. 
Background 

Under  the  existing  air  senrices 
agreement  betweea  the  United  Stales 
and  Argentine.  VS,  curiersnsy  operate 
a  total  of  eight  weekly  CrH^iencies  for 
U.S.-Aigentine  aU^Kgo  service*. 
(Annex  D  of  the  1985  U^.-Argentina  Air 
Tran^Mrt  Scrvicee  Agreesient 
(Agreement).)  These  fcequeacJes  are 
currently  alloceted  to  FedenI  Express 
(five  weekly  fttghts);  Amm  Air  ftwo 

weekly  fbghls);  end  Fkride  West 
Airlines  (one  weekly  flight). 

On  )uly  19, 19M,  delegrtiom  of  the 
United  Stales  and  AigentiM  s^ned  a 
Memacandnm  of  CoBsuhalieBs  (MOQ 
whicii.  in  part  MBSttds  Annex  D  of  the 
Agreonant  to  expend  the  nnaiMT  of  all- 
cargo  frequmdes  available  for 
scheduled  U.S.  air  carrier  services. 
Specifically,  the  MOC  provides  that 
designated  carriers  of  the  U.S.  may 
operate  round  trip  alt^vgo  tnqomaea 
with  narrow-body  equipment  or  their 
wide-body  equivaleats  as  MIowk  From 
July  1, 1994  sntU  Sroleraber  30, 1995, 

a  total  of  10  weekly  fceqneBdes;  Ikora 
Octt^ier  1 ,  1995  until  Noverabw  30, 
1996,  a  total  ofll  wedcly  frequencies; 
and  b^inning  Oecnnber  1. 1996, » total 


of  12  weekly  frequencies. '  Thus,  in  a 
progressive  fashion,  the  total  number  of 
narrow-body  frequencies  that  U.S. 
carriers  may  operate  from  July  1    1994- 
December  1, 1996.  will  increase  frt>m 
eight  to  twelve  weekly  flights.  ^ 
Applications 

Given  the  provisions  of  the  July  MOC. 
we  invite  all  U.S.  carriers  irterpsfed  in 
using  the  available  frequencies  to  file 
their  applications  with  the  fVpartmenf 
in  Docket  49707.' 

Applications  should  include,  at  a 
minimum,  the  followLng  information:  (a) 
The  number  of  weekly  frequencies 
requested:  fb)  markets  to  be  served  (as 
well  as  the  overall  single-plane  routing 
for  the  proposed  operations);  (c) 
frequencies  per  market  and  period  of 
sen  ice  in  each  market;  (d)  existing 
authority  held  to  conduct  the 
operations,  if  applic^le;"  (e)  ihe  aircraft 
to  be  used  in  each  market  and  a 
statement  of  the  number  of  frequencies 
required  per  aircraft  type;  and  (f) 
proposed  startup  date. 

Applicant  carriers  that  have 
previously  been  allocated  frequencies 
and  operated  flights  during  the  past  two 
years  should  also  provide  the  {btlowing 
information  with  respect  to  those 
operations:  (a)  The  number  of  flights 
previously  allocated  per  year;  Jb) 

'  The  MOC  amend-nenU  to  Annex  17,  sectiao  3. 
^iiaJy  th«t  far  A.  pwpoM  •*  fr«^MOciw  .MWi^ 
bod  J  anoaft  may  ba  MbstkutMl.  at  tlM  diacHtiaB 
of  rt»«  designatad  afrtina,  by  wide-bod*  alioaA  at 
tliB  following  nt«i  of  cou»aijiuB:  One  wide-bo^ 
aiPCfift  U*..  L-Wt.  DC-m  A-am.  B-7«fflpf». 
767  or  similar  akcr^)  alHll  be  wamimktm  le  i^ 
iMTOw-Wdy  ma»»iiM,OC^B-mf.  »-727.B- 
737.  B-757.  MD-BO  or  similar  aircraft),  axceM  iket 
one  B-747-i8e  or  sinlar  airoaft  wiU  ba^oSvakat 
to  two  narrow-tody  aiioaa  and  one  B-747  CemU 
(witfc  itmiB  dsdc  esgvl  stmll  be  aqatv«l«nf  to  1.5 
naiTow-body  peeaenser  aircraA  amf  one  nmrn- 
body  atl-cargs  aiiaafi. 

'  Pending  conclusion  of  foniui  amendimeats  le 
the  Agreement,  the  dalegatiom  agraad  t»  permif 
operation*  conaisteM  witli  the  amendments  on  the 
basis  of  comity  and  reciprocity. 

'  We  not*  th«  tla»  tteee  iK»nri«m  cairieia 
currently  have  pending  appKcations  for  renewal  of 
previously  awasdad  frai|iMinda*  Md/or  ii  aiaiiia 
autharfty.  Fimienl  ExprM.  Dbcket  48545:  Ai^w 
Air,  Docket  48545;  mad  FlorMa  Weal,  Dtakat  46W1. 
In  view  of  the  increased  availability  af  fteMiaia  las, 
we  will  require  that  these  carriers  file  new 
applications  in  the  established  dodcol  far  all 
frequBDcias  they  rsqtMal  to  <^rate  indtK&na  those 
fo»  **«»  they  h»ipe  ortalaiidjng  appHcatfans  far 
ren««ml.  Ike  carrian  ate  &M  ID  s«k  ceiwHidatiaa 
of  the  pre*km«ly  file*  appBeatioM  into  tha  new 
docket  eatablished  hare.  AU  appticatioM,  bswavar 
miMtlnchidean  iofannatim  pacified  in  this  ordet. 

*  AppHcaat  omien  whhoBt  the  raqvisife 
underlying  aMhority  t*  sanw  AigHMina  riwttM  Si* 
exaMptioB  applicMtaM  lea«««  dM  aflacte^ 
markets  m  later  tha*  Aaeaai  15.  itet.  RaaposM* 
dates  to  such  sppKcatioiis  win  coRaapend  to  those 

set  forth  in  thiaapttea  far  appBcatfaaa  far  fceqaeacT 
»W»tie.ao«..  S>srli  appfcatluna.  with  ih.  ..alpto, 

of  the  ptocMkiaat  dMaa.she«M  fattow  Ike  gBMni 
guidelines  set  forth  i»  Sahpart  O  of  Pan  302«f  «ur 

rpgulfttions. 


markets  served  and  periods  for  each  (c ) 
frequencies  operated  per  market  and 
period  of  service  for  each  market;  (H) 
aircraft  type  per  market;  and  (e)  man/>f>r 
of  operation  (nonstop,  one-stop,  tuo- 
stop,  etc.)  and  roufiig  of  oprrati'ir.s.^ 

Applicants  are  also  free  to  submit  anv 
additional  information  that  tiiev  bchavt: 
will  help  us  in  making  our  decision 

An  original  and  12  copies  of  eat  h 
application  should  be  tiled  with  the 
Dopartmonfs  Docket  Section.  R.jom 
4107,  400  Seventh  Street  S.W., 
Washington,  DC  20590.  in  Dorkpt 
49707  and  should  be  served  or.  all 
particsr  on  the  attached  list. 

Procedural  Schedule 

Two  of  the  additional  frequencis-;  a^,, 
available  now.  In  these  circumstances,  it 
is  important  that  we  complete  the 
allocation  process  as  quickly  as 
possible.  Therefore,  we  will  require  thai 
applications  and  responsive  pleadings 
be  filed  in  accwdance  with  the 
following  schedule: 

Apphcations  and  Motions  to 
Consolidale;  August  15, 1994. 

Answers:  August  22, 1994. 

Replies:  August  29,  1994. 

We  will  serve  this  notice  upon  all 
U.S.  air  carriers  hcensed  to  ctmduct 
scheduled  foreign  all-caigo  services 
with  large  aircraft.  We  will  also  pubhsh 
the  Notice  in  the  Federal  Register. 

By: 

Dated:  Attgust  5. 1994. 
Patrick  V.  Merp^. 

Acting  AanataRt  SemtarrforAviatitm  and 
Intematioa^  Affain. 

AttuhmeaH 

R.  Tomcy  )ohisoB.Couaaei  fas  Air 

Micromne  btc  Soile  MMl  2300  N  Street 
NW,  Washii^on  DC  30097 

John  GiUkk,  CovBae)  far  Aaerka  WmI 
AiriiiMs,  WiatAop  Stnaea  nuiiMa  a, 
Suite  1200. 1133  ConnecltaH  Ave  !W. 
WasbkigiBB  DC  200a« 

RusmU  B  PDamar,  riwiiiml  far  Bonness 
Bxprass  tac.  VeiMT  Liipfart  Bnhaiti. 
Suite  700, 901 15th  Street  NW,  Washiwtaa 
DC  2000^-2301  ^^ 

Lorraine  B  HaUoway.  Couiael  fcrCbntinentat 
Micraoesia  d/Wa  CcntiBeBtal/Ajr 
MicroMsie.  Cnmeli  a  Moring.  lOOl 
PenatyhraBia  Ave  NW.  WasbimEtan  DC 
20004-29SS 

Ricbard  P  Taykr.  Counsi]  for  Evagraee  bul 
Air&Ms,  Slaptoa  ft  ^okiiaaa,  1330 
Connecticut  Ave  NW.  WasbmelaB  DC 
20O36 


'fo^  any  dats  appRcabfe  far  lass  then  the  total 
perterf  of  swica;  stala  the  parwd  during  which  ft 
18  applicaM*.  If  tbare  was  a  cessation  of  servjcs,  m 
matter  hew  short,  in  any  market  far  any  period 
during  the  paal  two  yaata.  sack  iatareptiM,  of 

sanriMrf—iW^.^*^  » 1 ^-Thsmsi 

from  one  market  to  another  dm  afae  sbowW  be 
indicated. 
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Nathaniel  Breed,  Counsel  for  Federal 
Express.  Shaw  Pittman  Potts  &.  2300  N 
Strieet  NW,  Washington  DC  20037 
Marshall  S  Sinick,  Counsel  for  Alaska 
Airlines  Inc,  Suite  500, 1201  Pennsylvania 
Av  NW,  Washington  DC  20004 
Carl  B  Nelson  )r,  Assoc  General  Counsel, 
American  Airlines  tnc,  1101 17th  Street 
NW,  Washington  DC  20036 
Robert  N  Duggan,  Counsel  for  Carnival  Air 
Lines  Inc,  Mercer  Moore  &  Assoc,  Suite 
502.  700  S  Royal  Poinciana  Bl..  Miami 
Springs  FL  33166 
Robiert  E  Cohn.  Counsel  for  Delta  Air  Lines 
Inc.  Shaw  Pittman  Potts  St.  2300  N  Street 
NW.  Washington  DC  20037 
Carl  B  Nelson  )r.  Counsef  for  Executive 
Airlines,  d/b/a  American  Eagle,  1101  I7th 
Street  NW,  Washington.  DC  20036 
Jonathan  B  Hill.  Counsel  for  Hawaiian 
Airlines,  Dow  Lohnes  &  Albertson,  1255 
23rd  St  NW.  Washington  DC  20037 
Marshall  S  Sinick,  Counsel  for  Aloha 
Airlines  Inc,  Suite  500, 1201  Pennsylvania 
Av  NW.  Washington  DC  20004 
Mark  W  Atwood,  Counsel  for  American 
Trans  Air,  Galland  Kharasch  Morse  &,  1054 
31st  Street  NW,  Washington  DC  20007 
R  Bruce  Keiner  ]r.  Counsel  for  Continental 
Airlines,  Crowell  ft  Moring,  1001 
Pennsylvania  Av  NW,  Washington  DC 
20004-2595 
R  Tenney  Johnson.  Counsel  for  DHL  Airways. 
Suite  600.  2300  N  Street  NW,  Washington 
DC  20037 
Jonathan  B  Hill,  Counsel  for  Express  One 
Intl.  Dow  Lohnes  ft  Albertson.  1255  23rd 
St  NW.  Washington  DC  20037 
John  R  Degregorio.  Counsel  for  MGM  Grand 
Air  Inc,  Galland  Kharasch  Morse  ft,  1054 
31st  Street  NW.  Washington.  DC  20007- 
4492 
Peter  B  Kenney  Jr,  Assoc  General  Counsel. 
Northwest  Airlines  Inc,  901  15th  Street 
NW,  Washington  DC  20005 
Carl  B  Nelson  Jr,  Counsel  for  Simmons 
Airlines  Inc,  d/b/a  American  Eagle,  1101 
17th  Street  NW,  Washington.,DC  20036 
Stephen  L  Gelband,  General  Counsel  Tower 
Air.  Hewes  Moreles  Gelband  ft,  Suite  300, 
The  Flour  Mill.  1000  Potomac  St  NW, 
Washington  DC  20007 
Nathaniel  Breed,  Counsel  for  USAfrica 
Airways  Inc,  11180  Sunrise  Valley  Dr. 
Reston  VA  22091 
Robert  E  Cohn/Sheryl  Israel,  Counsel  for 
Worldwide  Airlines  Serv,  Shaw  Pittman 
Potts  ft.  2300  N  Street  NW.  Washington  DC 
20037 
Robert  P  Silverberg,  Counsel  for  Aerial . 
Transit,  Klein  Bagileo  Silverberg  ft,  1101 
30th  St  NW  #120,  Washington  DC  22007 
Allen  Markham,  Counsel  for  Arrow  Air,  2733 

36th  St  NW.  Washington  DC  20007-1422 
Jim  Marquez,  Counsel  for  Private  Jet 
Expeditions,  McNair  ft  Sanford,  Madison 
Office  Big,  Ste  400, 1155  15th  Street  NW, 
Washington  DC  20005 
Mark  W  Atwood,  Counsel  for  Spirit  Airlines 
Inc.  Galland  Kharasch  Mane  ft,  1054  31st 
Street  NW,  Washington  DC  20007-4492 
Dick  Fahy,  Trans  World  Airlines,  Suite  520, 
808 17th  Street  NW,  Washington,  DC 
20006 
Frank  Cotter,  Asst  General  Counsel  USAir 
Inc,  Crystal  Park  Four,  2345  Crystal  Drive, 
Arlington  VA  22227 


David  Va^ghan,  Counsel  for  United  Parcel 

Service,  Kelly  Drye  ft  Warren,  1200  19th  St 

NW  #500,  Washington  DC  20036 
Robert  P  Sfilverberg,  Counsel  for  Airborne  - 

Express,  Klein  Bagileo  Silverberg  ft,  1101 

30th  St  NW  #120,  Washington  DC  22007 
Bill  Evans,  Counsel  for  Atlas  Air,  Vemer 

Liipfert  Bemhard  ft,  901 15th  St  NW  #700, 

Washington  DC  20005-2301 
Mark  S  Ki^ian,  Counsel  for  Renown  Aviation 

Inc,  Galland  Kharasch  Morse  ft,  1054  31st 

Street,  Washington  DC  20007-4492 
Dennis  N  Barnes,  Counsel  for  Sun  Country 

Airlines.  Morgan  Lewis  Bockius.  1800  M 

Street  NW  #600N,  Washington  DC  20036 
Joel  Stephen  Burton,  Counsel,  United  Air 

Lines.  Ginsburg  Feldman  ft  Bress,  Suite 

800. 12$0  Connecticut  Ave  NW, 

Washington  DC  20036 
Vance  Fort,  Senior  VP-Govt/Legal,  World 

Airv^ays  Inc,  13873  Park  Center  Rd, 

Hemdon  VA  22071 
Pierre  Murphy,  Counsel  for  Southern  Air, 

One  W«stin  Center,  2445  M  Street  NW 

#260.  Washington  DC  20037 
John  L  Richardson,  Counsel  for  Amerijet 

Int'l,  Richardson  Berlin  ft.  Market  Square. 

801  Pennsylvania  Av  NW  #650, 

Washington  DC  20004 
William  H  Callaway,  Counsel  for  Challenge, 

Zuckert  Scoutt  ft,  888  17th  St  NW  #600. 

Washington  DC  20006 
R  Bruce  Keiner  Jr,  Counsel  for  Emery 

Worldwide,  Crowell  ft  Moring,  1001 

Pennsylvania  Av  NW,  Washington  DC 

20004-2505 
Theodore  I  Seamon.  or  Northern  Air  Cargo, 

1000  Potomac  St  NW  #300,  Washington  DC 

20007 
Allen  Mendelsohn,  Counsel  for  Florida  West, 

Mendelsohn  &  Szymkowicz,  1155  15th  St 

NW  #400,  Washington  DC  20005 
Al  Eichealaub,  Counsel  for  Polar  Air  Cargo. 

Ginsburg  Feldman  ft  Bress.  1250 

Connecticut  Ave  NW  #800.  Washington  DC 

20036 
Suzette  Matthews.  Counsel  for  Millon, 

Bemstain  ft  Matthews,  5649  John  Barton 

Payne  Rd.  Marshall  VA  22115, 

[FR  Doc.  94-19654  Filed  8-10-94;  8:45  am] 
BILUNQ  CODE  4910-e2-P 


Federal  Aviation  Administration 

Civil  Tiltrotor  Development  Advisory 
Committee,  Infrastructure 
Subcommittee 

Pursuant  to  Section  10(A)  (2)  of  the 
Federal  Advisory  Committee  Act  Public 
Law  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsorBd  Civil  Tiltroter  ttevelopraent 
Advisory  Committee  (CTRDAC) 
Infrastructure  Subcommittee  will  be  on 
August  19, 1994,  in  Washington.  D.C.  at 
the  offices  of  Airports  Council 
International.  1775  K  Street,  N.W..  Suite 
500.  The  meeting  will  begin  at  10:00 
a.m.  and  conclude  by  4:30  p.m. 


The  agenda  for  the  second 
Infrastructure  Subcommittee  meeting 
will  include  the  following: 

(1)  Review  infi-astructure  position 
papers  developed  as  a  result  of  the  June 
29. 1994,  Infrastructure  Subcommittee 
meeting. 

(2)  Finalize  Infrastructure 
Assumptions.  -0 

(3)  Draft  the  Infrastructure 
Subcommittee  Work  Plan. 

Persons  who  plan  to  attend  the 
meeting  should  notify  Ms.  Lenora  Harris 
on  202-267-8787.  Attendance  is  open 
to  the  interested  public,  but  limited  to 
space  available.  With  the  approval  of 
the  Chairperson,  menjbers  of  the  public 
may  present  oral  statements  at  the 
meeting. 

Memoers  of  the  public  may  provide  a 
written  statement  to  the  Subcommittee 
at  any  time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Lenora  Harris  at  least  3  days  prior 
to  the  meeting.  Issued  in  Washington. 
DC,  August  3, 1994. 
Richard  A.  Weiss, 

Designated  Federal  Official,  Civil  Tiltrotor 
Development  Advisory  Committee. 
[FR  Doc.  94-19556  Filed  8-10-94;  8:45  am] 
BILUNO  CODE  4910-1»-M 


Civil  Tiltrotor  Development  Advisory 
Committee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  Public 
Law  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC)  to  be 
held  October  6  at  9:00  a.m.  The  meeting 
will  take  place  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  in  room  ■ 
8ABC. 

The  agenda  for  the  second  meeting  of 
the  CTRDAC  will  include:  a  review  of 
the  May  20  meeting  minutes;  status 
reports  from  subcommittees;  and  further 
development  of  plans  and  processes 
needed  to  fulfill  the  committee's 
chartered  objectives. 

Since  access  to  the  FAA  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 
Lenora  Harris.  Staff  Assistant  to  the 
Designated  Federal  Official,  on  (202) 
267-8787  prior  to  September  30. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 
Noncommittee  members  wishing  to 
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present  oral  statements,  obtain 
information,  or  who  plan  to  access  the 
building  to  attend  the  meeting  should 
also  contact  Ms.  Harris. 

Members  of  the  pubUc  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington,  DC,  on  August  3 
1994.  * 

Richard  A.  Weiss, 

Designated  Federal  Official.  Civil  Tiltrotor 

Development  A  dvisory  Committee. 

[FR  Doc.  94-19557  Filed  8-10-94;  8:45  am] 

BILUNG  CODE  4910-13-M 
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Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Sioux  Gateway  Airport,  Sioux  City,  lA 

agency:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on     - 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Sioux  Gateway 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
.    Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconcihation  Act  of  1990) 
(Pubhc  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  fl4 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  12,  1994. 
ADDRESSES:  Comments  on  this 
applicaUon  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Central  Region,  Airports  Division,  601 
E.  12th  Street,  Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Randall  S. 
Curtis,  Executive  Director,  Sioux 
Gateway  Airport  Authority  at  the 
following  address:  2403  Ogden  Avenue, 
Sioux  City,  Iowa  51110. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Sioux 
Gateway  Airport,  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellie  Anderson,  PFC  Coordinator,  FAA, 
Central  Region,  601  E.  12th  Street. 
Kansas  City.  MO  64106.  (816)  426-4728. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comments  on  the  application  to  impose 
nnd  use  a  PFC  at  Sioux  Gatewav  Airport 


under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pubhc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158) 

On  July  29. 1994.  the  FAA  determined 
tbat  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Sioux  Gateway  Airport  Authority. 
Sioux  City.  Iowa,  was  substantially 
complete  within  the  requirements'of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  12, 1994. 

The  following  is  a  brief  over\iew  of 
the  appUcation. 

Level  of  the  proposed  PFC:  S3. 00 
Proposed  charge  effective  date:  Januarv 

1,1995 

Proposed  charge  expiration  date:  Mav  1 
2006  -     ' 

Total  estimated  PFC  revenue- 
52,389,030 

Brief  description  of  proposed 
project(s):  Airfield  signage  &  marking: 
terminal  access  road  construction; 
runway  13-31  reconstruction;  snow 
removal  equipment  acquisition;  land 
acquisition;  taxiways  A,  E,  and  holding 
apron  reconstruction;  and  storage 
building  construction. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Sioux 
Gateway  Airport. 

Issued  in  Kansas  City,  .Missouri,  on  Aueus' 
1,1994.  *     ' 

George  A.  Hendon. 

Manager,  Airports  Division.  Central  Region. 
IFR  Doc.  94-19558  Filed  8-10-94;  8:45  a.-ni 
BILLING  CODE  4910-13-111 


National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.  93-51,  Notice  No.  2] 

Criteria  for  Use  of  Blue  "Star  of  Life  ' 
for  Emergency  Medical  Services 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  EKDT. 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  .N'HTSA's 
guidelines  for  the  authorized  use  of  the 
blue  "Star  of  Life"  symbol  for 
emergency  medical  ser\'ices.  Comments 


received  in  response  to  an  earher  notice 
suggested  uses  for  this  symbol  that  were 
not  considered  when  these  guidelines 
were  first  developed.  These 
amendments  are  intended  to  provide 
additional  flexibility  to  the  States 
within  the  purposes  for  which  the  blue 
Star  of  Life  was  originally  registered  as 
a  certification  mark. 
EFFECTIVE  DATEr'September  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  D.  Ryan,  Chief,  Emergency 
Medical  Service  Division,  National 
Highway  Traffic  Safety  Administration 
400  Seventh  Street,  SW..  Washington 
DC  20590;  phone  (202) 366-5440        ' 

SUPPLEMENTARY  INFORMATION: 
NHTSA's  Authority 

The  Secretary  of  Transportation 
approved  the  use  of  the  blue  "Star  of 
Life"  as  a  symbol  for  the  Department's 
Emergency  Medical  Services  program  in 
a  memorandum  dated  November  18, 
1976.  On  February  1. 1977,  the 
Commissioner  of  Patents  and 
Trademarks  issued  to  NHTSA  a 
certificate  of  registration  for  the  blue 
"Star  of  Life"  symbol  as  a  certification 
mark. 

This  registration  gives  NHTSA 
exclusive  legal  authority  lo  conti-ol  the 
use  of  the  mark  throughout  the  United 
States,  and  remains  in  effect  for  20 
years.  It  may  be  renewed  for  an 
additional  10  years  in  accordance  with 
15  use.  section  1059. 

Current  Guidelines 

In  accordance  with  its  registi-ation  as 
a  certification  mark,  the  blue  "Star  of 
Life"  may  be  used  on  emergency 
medical  care  vehicles  to  certify  that  they 
meet  DOT  standards,  by  emergency 
medical  care  personnel  to  certify  that 
they  are  trained  to  meet  DOT  standards, 
and  on  road  maps  and  highway  signs  to 
indicate  the  location  of  or  access  to 
qualified  emergency  medical  care 
ser\ices. 

In  a  memorandum  dated  September 
14.  1977.  NHTSA  authorized  States  and 
Federal  agencies  Lhat  are  involved  with 
emergency  medical  services  to  permit 
use  of  the  blue  "Star  of  Life" 
certification  mark  in  accordance  with 
criteria  and  specifications  outUned  in 
the  memorandum. 

Request  for  Modification  of  Guidelines 

hi  July  1992,  a  State  requested  an 
advisory  opinion  from  NHTSA  on  the 
use  of  the  blue  "Star  of  Ufe"  svmbol  in 
the  State's  Emergency  Medical' Ser\ices- 
Do  Not  Resuscitate  (EMS-DNR) 
program.  The  State  proposed  to  use  the 
mark  to  alert  State  certified  prehospital 
emergency  medical  care  providers  that  a 
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persoQ  wearing  a  bracelet  which 
displays  the  "Star  of  Life"  and  the 
letters  "EMS-DNR"  does  not  wish  to  be 
resuscitated.  NHTSA  detennined  that 
this  use  does  not  meet  the  criteria 
outhned  in  the  memorandum  dated 
September  14. 1977.  Accordingly, 
NHTSA  denied  the  State's  request  to  use 
the  "Star  of  Life"  in  connection  with  the 
EMS-DNR  program. 

In  response  to  NHTSA's  decision  to 
deny  the  State's  request,  the  National 
Association  of  EMS  Physicians 
(NAEMSP).  the  National  Association  of 
State  Emergency  Medical  Services 
Directors  (NASEMSD),  and  the 
American  College  of  Emergency 
Physicians  (ACEP)  contacted  NHTSA  to 
express  their  support  ior  use  of  the  blue 
"Star  of  Life"  by  the  State's  EMS-DNR 
program.  These  organizations  made  four 
primary  arguments  in  support  of  the 
proposed  use  of  the  "Star  of  Life"  for 
EMS-DNR  purposes. 

First,  they  contended  that  the 
proposed  use  would  provide  EMS 
personnel  with  a  consistent  location 
where  they  could  look  for  EMS  orders 
on  terminally  ill  persons  who  desire  not 
to  undergo  resuscitation.  The 
organizations  indicated  that  they 
consider  the  proposed  use  appropriate 
because  the  DNR  bracelet  would  alert 
EMS  personnel  of  a  medical  condition 
or  appropriate  medical  treatment. 

Secona.  the  organizations  asserted 
that  the  "Star  of  Life"  is  a  unique 
symbol  widely  recognized  by  EMS 
personnel,  which  has  come  to  symbolize 
the  entire  EMS  system  rather  than  the 
limited  criteria  in  the  September  1977 
NHTSA  memorandimi. 

Third,  the  organizations  contended 
that  since  NHTSA  has  "historically" 
granted  State  EMS  offices  some 
discretionary  authority  regarding  use  of 
the  "Star  of  Ufe,"  NHTSA  should  allow 
State  EMS  offices  to  determine  the  use 
of  the  "Star  of  Life"  on  EMS-DNR 
bracelets  within  their  respective  States, 

Finally,  at  the  time  the  guidelines 
were  developed,  the  possibilities  for  the 
use  of  the  "Star  of  Life"  on  a  DNR 
bracelet  were  not  considered.  The 
organizations  urged  NHTSA  to 
reexamine  the  appropriate  use  of  die 
symbol  and  either  rescind  or  reissue  the 
guideUnes  to  permit  such  use. 

Federal  Register  Notice  Requesting 
Coaunents 

tN^TSA  continued  to  have  concerns 
about  expanding  the  authorized  uses  of 
the  blue  "Star  of  Life."  However,  it  also 
recognized  that  the  currmt  guidelines 
for  the  authorized  use  of  the  blue  "Star 
of  Life"  certification  mariiL  had  not  been 
revised  since  their  publication  in 
September  1977. 


Accordingly,  the  agency  decided  that 
it  was  appropriate  to  reevaluate  the 
guidelines  in  view  of  the  current  trends 
and  possible  uses  for  the  symbol  and  to 
examinate  the  symbol's  purpose  and 
whether  it  should  be  expanded  at  this 
time. 

On  August  3,  1993.  NHTSA  published 
a  notice  in  the  Federal  Register  (58  FR 
41316)  aiuiouncing  that  it  was 
considering  whether  to  expand  the 
purposes  for  which  the  blue  "Star  of 
Life"  could  be  used  and  whether  other 
changes  to  the  guidelines  for  the 
authorized  use  of  the  sjTnbol  would  be 
appropriate. 

.  The  notice  requested  comments  from 
the  public  on  whether  the  agency 
should  aitthorize  the  use  of  the  "Star  of 
Life"  symbol  in  EMS-DNR  programs, 
including  its  use  on  personal  items, 
such  as  bracelets  or  necklaces,  to 
identify  icdiiiduals  who  are  DNR 
candidates.  The  notice  also  requested 
comments  on  whether  Uie  agency 
should  make  other  revisions  to  its 
guidelines  for  the  authorized  use  of  the 
blue  "Star  of  Life." 

Comments  Received 

Eighteen  comments  were  received  by 
the  agency  in  response  to  the  August  3 
notice.  Commenters  included  one 
Federal  agency  (the  U.S.  Fire 
Administration),  two  national 
organizations  (the  American  College  of 
Emergency  Physicians  and  the  National 
Association  of  State  EMS  Directors),  one 
medical  school,  eight  State  EMS 
Directors,  four  regional  or  local  EMS 
officials  and  an  interested  individual. 

Each  of  the  comments  addressed  the 
central  issue  concerning  whether  to 
permit  the  use  of  the  "Star  of  Life" 
symbol  for  DNR  purposes.  In  addition, 
some  comments  made  suggestions 
regarding  other  aspects  of  the  criteria 
and  specifications  that  were  outlined  in 
1977. 

Use  of  "Star  of  Life"  for  Do  Not 
Resuscitate  Programs 

Cf  the  eighteen  comjpents  received, 
only  two  States,  two  regional  or  local 
EMS  officials  and  an  interested 
individual  opposed  the  use  of  the  "Star 
of  Life"  symbol  for  a  DNR  program.  The 
Federal  agency,  the  medical  school, 
both  national  organizations,  six  States 
and  two  regional  or  local  EMS  officials 
either  supported  or  stated  that  they  did 
not  oppose  the  use  of  the  "Star  of  Life" 
symbol  for  DNR  purposes.  Many  of 
these  comments  expressed  strong 
support  for  the  symbol's  use  for  these 
purposes. 

To  assist  the  agency  in  deciding 
whether  to  permit  the  use  of  the  "Star 
of  Life  "  for  this  purpose,  NHTSA 


requested  in  its  August  3, 1993  notice, 
comments  addressing  a  number  of 
specific  questions.  These  questions,  and  ■ 
the  comments  we  received  responding 
to  them,  are  discussed  below. 

1 .  State  EMS-DNR  Programs 

NHTSA  requested  that  comments 
provide  examples  of  State  EMS 
programs  that  have  developed  or  are 
developing  EMS-DNR  identification 
programs  and  the  identification  symbols 
used  in  those  programs. 

The  comments  reported  that  the 
States  of  California  and  Virginia  have 
developed  statewide  DNR  programs. 
Genesee  County,  MI  also  reported  that  it 
has  a  DNR  program.  Virginia  employs 
the  "Star  of  Life"  symbol;  California 
employs  the  Medic-Alert  symbol; 
Genesee  County  uses  a  purple  wrist 
identification  bracelet  The  States  of 
Washington,  Maine  and  Maryland  are 
all  in  the  process  of  developing  DNR 
programs.  Each  of  these  States  indicated 
that  it  is  interested  in  or  would  strongly 
consider  using  the  "Star  of  Life"  for  its 
DNR  program. 

2.  Confuse  the  Public 

NHTSA  sought  comments  on  whether 
the  proposed  use  of  the  "Star  of  Life" 
symbol  would  confuse  the  general 
public.  In  particular,  the  agency  asked 
whether  the  use  would  likely  confuse 
the  public  as  to  the  identification  and 
location  of  qualified  EMS  personnel  and 
equipment. 

Comments  from  California,  San  Diego, 
the  Northern  Mariana  Islands  and  the 
Genesee  County  Medical  Control 
authority  in  Genesee  County.  MI 
predicted  that  use  of  the  "Star  of  Life" 
for  DNR  purposes  would  confuse  the 
pubUc.  More  specifically,  California 
stated,  "use  of  the  'Star  of  Life'  on  DNR 
bracelets  would  likely  confuse 
individuals  as  to  the  identification  of 
qualified  EMS  personnel."  However,  no 
evidence  was  cited  for  this  prediction. 

Virginia  (which  uses  the  "Star  of  Life" 
symbol  for  its  DNR  program)  reported 
that  there  have  been  no  instances  of 
confusion.  In  addition,  the  State 
asserted  its  belief  that  it  "would  be  very 
unlikely  that  anyone  would  mistake  the 
patient  with  such  a  bracelet  *  *  *  for  a 
quahfied  EMT,"  since  patients  who  are 
eligible  to  wear  such  bracelets  have 
been  diagnosed  with  a  terminally  ill 
condition.  The  U.S.  Fire 
Administration,  the  National 
Association  of  State  EMS  Directors  and 
the  State  of  New  Jersey  agreed  with 
Virginia  that  use  of  the  "Star  of  Life" 
symbol  for  DNR  programs  is  extremely 
unlikely  to  confuse  the  public. 
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3.  Difficulty  with  Identification. 

NHTSA  requested  that  States  with 
estabhshed  EMS-DNR  programs  explain 
the  difficulties,  if  any,  that  EMS 
personnel  are  encountering  with  the 
identification  s>Tnbols  used  for  EMS- 
DNR  candidates. 

Virginia  (which  uses  the  "Star  of  Life" 
symbol)  and  Cahfomia  and  San  Diego 
(which  use  the  Medic-Alert  symbol)  all 
reported  that  they  were  aware  of  no 
problems  of  identification  or 
verification  with  the  system  they  use. 

4.  Benefits  and  Disadvantages 
NHTSA  requested  that  comments 

discuss  the  benefits  and  disadvantages 
that  are  likely  to  result  from  using  the 
"Star  of  Life"  to  identify  persons 
requesting  a  particular  treatment  or 
withholding  of  treatment  by  quaiified 
EMS  personnel. 

California  and  San  Diego  commented 
that  they  saw  no  benefit  to  expanding 
the  use  of  the  "Star  of  Life"  svinbol 
regarding  the  identification  o'f  patients 
who  elect  to  execute  DNR  directives.  In 
fact.  CaUfornia  saw  it  simply  as  a 
training  issue.  The  State  said  EMTs - 
could  as  easily  be  trained  to  identify 
DNR  candidates  using  other  symbols. 

Cahfomia  also  asserted  that  use  of  the 
"Star  of  Life"  for  DNR  services  would  be 
contrary  to  NHTSA  training  programs, 
which  focus  on  the  search  for  a  Medic 
Alert  bracelet  to  determine  vital  patient 
information.  Comments  from  Virginia, 
on  the  other  hand,  point  out  that  the 
DOT  National  Standard  Curricula 
provide  for  EMTs  and  others  "to  check 
a  patient's  'Medic  Alert'  bracelet  as  part 
of  the  patiCTit  assessment  after  initial 
resuscitative  measures  have  been 
carried  out." 

Cahfomia  is  correct  that  the  DOT 
National  Standard  Curricula  advise 
EMTs  and  others  to  seek  patient 
information  from  medical  identification 
items,  such  as  "Medic  Alert"  bracelets 
However.  NHTSA  disagrees  that  use  of 
the  "Star  of  Life"  for  DNR  purposes  is 
contrary  to  this  training.  As  explained 
in  Virginia's  comments,  EMTs  and 
others  are  trained  to  seek  patient 
information  (as  part  of  patient 
assessment)  only  after  advanced 
directives  (such  as  initial  resuscitative 
measures  and  other  treatment  and 
transportation  protocols)  are  followed. 
The  1994  edition  of  the  DOT  National 
Standard  Curriculum  for  EMT-Basic 
makes  clear  the  distinction  between 
patient  identification  information  and 
advanced  directives.  The  Curriculum 
also  indicates  that  the  use  of  advanced 
directives  (such  as  DNR)  is  a  State  issue 
and  informs  instructors  to  modify  the 
curriculum  to  accommodate  those 
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advanced  directives  used  in  the  State 
v.here  the  instruction  is  taking  place. 

A  few  commenters  expressed  the 
concern  that  use  of  the  sj-mbol  for  a 
DNR  program  would  either  dilute  or  be 
entirely  incompatible  with  the  original 
meaning  of  the  "Star  of  Life.  '  Leo  R, 
Schwartz,  who  was  Chief  of  NHTSA  s 
Emergency  Medical  Ser\  ices  Division  at 
the  time  the  symbol  was  developed  and 
registered  as  a  certification  mark  with 
the  Commissioner  of  Patents  and 
Trademarks,  argued  that  the  mark  was 
envisioned  as  and  should  remain  "a 
symbol  of  Ufe."  not  a  ••barrier"  to  care. 
He  strongly  objected  to  the  use  of  the 
"Star  of  Life"  with  an  "act  of  omission, 
with  death  as  an  end  result." 

Others  disagreed  with  these 
comments,  and  strongly  supported 
expansion  of  the  use  of  the  symbol.  A 
number  of  comments,  for  example, 
recognized  that  the  role  of  EMS  has 
e.xpanded  since  1977,  when  the  "Star  of 
Life"  was  first  registered  as  a 
certification  mark,  and  asserted  that  the 
proposed  expanded  use  of  the  svmbol  is 
not  incompatible  (indeed  it  is 
appropriate)  with  current  broader  EMS 
missions. 

Other  comments  went  further.  The 
Department  of  Fire/Rescue  Services. 
Frederick  County,  MD  stated: 

The  current  request  for  an  EMS-DNR 
program  use  is  consistent  with  the  direction 
of  modem,  managed  health  care,  where  the 
patient  may  give  advance  directives  for  thpir 
level  of  treatment.  This  is  going  to  be  more 
apparent  in  the  health  care  reform 
recommendations  that  will  be  published  in 
the  near  future. 

Similar  sentiments  were  expressed  in 
comments  from  Dr.  Nicholas  Benson. 
East  Carolina  University  School  of 
Medicine; 

As  our  nation  becomes  more  involved  with 
health  care  reform,  one  of  the  kev  issues  to 
be  resolved  is  which  patients  with  sudden 
cardiac  death  should  be  resuscitated  and 
which  should  not  *   *   •  Physicians, 
including  myself,  do  not  wish  to  make  this 
determination  alone;  this  is  a  decision  that 
must  include  the  express  wishes  of  the 
patient,  or  his/her  legal  guardian.  The 
Prehospital  Do  Not  Resuscitate  programs 
across  the  nation  seek  to  respond  to  this  need 
by  predetermining  which  patients  wish  to  be 
resuscitated  and  under  what  conditions. 
NHTSA 's  cornerstone  contribution  to  this 
should  be  the  use  of  the  Star  of  Life,  because 
of  ite  long-standing  use  as  a  symbol  denoting 
professionalism  and  compassion  in 
prehospital  care. 

As  the  profession  of  EMS  has  grown  in  the 
past  20  years,  the  implicaUons  of  the  use  of 
the  Star  of  Life  have  growTi,  as  well.  If  has 
become  a  universally  recognized  symbol  of 
professionalism  and  expertise  in  emergency 
medical  care.  The  use  of  the  Star  of  Life  in 
Prehospital  Do  Not  Resuscitate  programs  is 
100%  consistent  with  this  growth. 


The  benefit  most  often  cited  in 
support  of  using  the  "Star  of  Life" 
symbol  for  DNR  purposes  is  the  level  of 
recognition  enjoyed  by  the  symbol.  The 
comments  were  uniform  in  their 
acknowledgement  of  how  highly  visible 
and  widely  recognized  the  symbol  has 
become.  The  U.S.  Fire  Administration 
commented  that.  "EMS  personnel  are 
already  trained  to  look  for  these 
bracelets,  and  as  such  save  valuable 
time  in  situations  where  time  is  a 
critical  factor."  Maine  EMS  stated,  "The 
decision  to  begin  resuscitation  must  be 
rapidly  made  by  EMS  personnel  if  it  is 
to  [be]  implemented  successfully  *  •  • 
The  Star  of  Life,  alone  or  as  part  of  a 
logo,  is  instantly  recognized  by  EMS 
personnel*  •  *  The  availability  of  this 
universal  symbol  wriH  greatly  assist  in 
this  purpose." 

The  States  of  Washington  and  New- 
Jersey  could  think  of  no  disadvantage-^ 
to  using  the  "Star  of  Life"  for  a  DNR 
program. 

5  Competitive  Effect 

NHTSA  requested  comments  on  the 
competitive  effect  of  the  proposed 
"EMS-DNR"  braceIet/"Star  of  Life- 
symbol  on  private  organizations  that 
offer  services  which  alert* EMS 
personnel  to  a  patient's  condition.  We 
received  no  comments  alleging  any 
adverse  competiUve  effects.  One  Stale 
commented  that,  if  there  are  any  such 
adverse  effects,  they  will  have  to  yield 
to  the  more  important  public  interest  in 
the  use  of  symbols  that  are  universallv 
recognized. 

6.  Use  of  Symbol  for  Other  Medical 
Conditions 

Comments  were  sought  regarding 
whether  the  agency  should  authorize 
the  use  of  the  "Star  of  Life"  svmbol  for 
services  or  programs  that  would  alert 
EMS  personnel  to  other  medical 
conditions  of  a  patient,  i.e.,  diabetes, 
heart  disease,  high  blood  pressure. 

Comments  on  this  issue  generally 
tracked  the  commenter's  position  on  the 
use  of  the  "Star  of  Life"  for  DNR. 
Commenters  (such  as  Maryland)  that 
favored  use  of  the  "Star  of  Life"  for  DNR 
purposes,  supported  the  symbol's  use 
for  diabetes,  heart  disease,  high  blood 
pressure  or  other  medical  conditions. 
Commenters  (such  as  San  Diego)  that 
did  not  favor  use  of  the  "Star  of  Life" 
for  DNR  purposes,  opposed  the  syTnbols 
use  for  these  other  purposes. 

The  State  of  CaUfemia,  however, 
expressed  a  different  view.  While  it 
opposed  use  of  the  "Star  of  Life"  for 
DNR  purposes,  it  stated  that  if  the 
symbol  is  approved  for  use  in  DNR 
programs,  its  use  should  also  be 
approved  for  services  and  programs  that 
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will  alert  EMS  personnel  to  other 
medical  conditions  of  the  patient. 

Change  to  Specifications  for  Use  of 
Syrabiol  ** 

Based  on  the  weight  of  the  comments 
received.  NHTSA  has  decided  to  amend 
the  specifications.  As  amended.  States 
and  Federal  agencies  with  emergency 
medical  servicei  involvement  are 
authorized  to  permit  use  of  the  "Star  of 
Life"  sjTnbol  to  alert  emergency  care 
providers  to  medical  conditions  or  to 
identify  appropriate  treatment. 

The  States  and  Federal  agencies  then 
will  have  the  authority  to  determine 
within  their  respective  jurisdictions  the 
medical  conditions  [i.e..  diabetes,  heart 
disease,  high  blood  pressure)  aiid  the 
treatments  [i.e.,  DNR)  they  wish  to 
include.  The  "Star  of  Life"  would  be 
used  for  these  purposes,  in  accordance 
with  programs  estabUshed  by  the  State 
or  Federal  agency.  This  decision  is 
consistent  with  many  of  the  comments 
that  favored  giving  States  some 
discretionary  authority  to  determine  the 
appropriate  uses  for  the  "Star  of  Life" 
within  their  borders. 

Other  Issues  Raised 

Many  of  the  comments  pointed  oat 
that  the  "Star  of  Life"  is  currently  being 
used  in  ways  that  are  not  restricted  to 
"certified"  vehicles  and  personnel.  For 
example,  they  stated  that  the  symbol  is 
being  used  on  patient  care  products,  on 
personal  items  used  by  EMS  parsormel. 
and  in  logos  of  national,  state  and  local 
EMS  organizations.  In  addition,  they 
alleged  that  many  of  the  logos  use 
formats  that  do  not  comply  with  the 
1977  specifications.  Some  of  the 
comments  went  so  far  as  to  question 
whether,  as  a  result  of  such  varied  uses 
and  formats,  the  "Star  of  Life"  has 
become  generic  and  lost  its  validity  as 
a  certification  mark. 

The  commenters  who  noted  that  the 
'"Star  of  Life"  symbol  is  being  used  in 
ways,  other  than  on  "certified"  vehicles 
and  personnel,  are  correct.  These  uses 
are  appropriate,  provided  they  fall 
within  the  scope  of  the  Criteria  for  the 
Use  of  the  "Star  of  Life"  Symbol.  The 
criteria  that  were  established  in  1977 
provided  for  the  symbol  to  be  used  not 
only  on  ambulances  and  to  indicate  the 
location  of  EMS  personnel,  but  also  "to 
identify  medical  equipment  and 
supplies  for  installation  and  use  in  .  .  . 
ambulances;"  "on  EMS  personal  items 
such  as  badges,  lapel  pins,  plaques, 
buckles,  Dames  plates,  etc.;"  "on  printed 
material  having  direct  EMS  application 
such  as  books,  pamphlets,  letterheads 
.  .  ."  and  "[by]  entrepreneurs  engaged 
in  the  production  of  goods  or 
publication  of  printed  material  (having 


direct  EMS  application)."  As  e.xplained 
below,  NHTSA  has  made  some  changes 
to  these  criteria  in  today's  notice,  but  in 
general  continues  to  support  these 
related  ases  of  the  "Star  of  Life." 

There  have  been  attempts  to  use  the 
symbol  for  purposes  that  are  not  EMS- 
related  (such  as  in  connection  with 
furniture  or  automobile  repair 
businesses).  When  these  inappropriate 
and  unauthorized  uses  have  come  to 
NHTSA's  attention,  we  have  taken 
immediate  steps  to  ensure  that  they  do 
not  continue.  We  strongly  disagree  that 
the  symbol  has  become  generic  or  lost 
its  validity. 

The  agency  recognizes  that  the  "Star 
of  Life"  ii  (.  u.  ently  being  used  or  has 
been  incorporated  into  the  logos  of  some 
EMS  organizations  using  formats  that  do 
not  comply  strictly  with  the  1977 
specifications.  We  have  decided  some 
additioaal  flexibility  in  this  area  is 
warranted  and  have,  therefore,  changed 
this  aspject  of  the  1977  specifications,  as 
explained  below. 

Soma  comments  suggested  that 
NHTSA.  as  well  as  Stale  EMS  Directors, 
should  support  additional  programs 
aimed  at  educating  the  public  about  the 
meaning  of  the  "Star  of  Life"  symbol 
and  when  and  how  the  symbol  is  to  be 
used.  Tl-.e  comments  recommended  also 
that  efforts  to  supervise  its  proper  use 
should  be  increased. 

NHTSi\  V.  ill  continue  to  take  steps 
against  the  inappropriate  and 
unauthorized  use  of  the  "Star  of  Life" 
symbol  of  which  it  becomes  aware.  We 
encourage  State  EMS  Directors,  or 
others  in  the  EMS  field,  to  bring  such 
uses  to  the  agency's  attention.  We  also 
encoartge  State  EMS  Directors  to 
educate  EMS  persormei  on  the  proper 
use  of  the  symbol,  and  to  educate  the 
public  In  their  respective  States  on 
matters  such  as  how  to  recognize  and 
when  to  look  for  the  "Star  of  Life." 

One  commenter  seemed  to  believe 
that,  sir.ce  NHTSA  owns  the 
certification  mark  to  the  "Star  of  Life," 
the  syrrbol  may  be  used  by  NHTSA 
alone.  We  believe  this  comment  reflects 
a  misunderstanding  of  the  natiu'e  of 
certification  marks. 

Unlike  a  trade  or  service  mark,  which 
creates  for  the  owner  exclusive  rights  to 
use  the  registered  symbol,  a  certification 
mark  is  owned  by  one  person  and  used 
by  others.  Such  a  mark  is  to  be  used,  for 
example,  to  certify  quality  or  other 
origin. 

The  "Star  of  Life"  symbol  was 
registered  and  is  owned  by  NHTSA. 
NHTSA  has  authorized  its  use  to  certify 
compliance  with  certain  standards  (such 
as  comphance  by  an  ambulance  with 
Federal  Specifications  or  completion  by 
EMS  personnel  of  appropriate  training 


courses).  NHTSA  has  also  authorized  its 
use  on  goods  employed  or  in  cotmection 
with  services  performed  as  part  of  EMS 
systems,  at  the  national.  State  or  local 
level. 

Other  Changes  to  Criteria  and 
Specifications 

NHTSA  requested  comments  on 
whether  the  agency  should  make  other 
revisions  to  the  criteria  and 
specifications  that  were  established  on 
September  14, 1977.  We  received 
extensive  and  thoughtful  comments 
from  the  National  Association  of  State 
EMS  Directors  (NASEMSD).  We  have 
adopted  some  of  the  changes 
recommended  by  NASEMSD,  as  well  as 
some  additional  changes  based  on  our 
own  review. 

Many  of  the  criteria  have  been 
amended  to  make  them  less  restrictive. 
Some  of  the  criteria,  particularly  those 
sections  that  attempted  to  detail  the 
appearance  of  the  "Star  of  Life"  for 
various  uses,  have  been  deleted  entirely 
and  replaced  instead  with  more  general 
instructions  and  restrictions. 

As  amended,  the  criteria  provide  that 
the  "Star  of  Life"  may  be  used  on 
emergency  care  vehicles  that  either  meet 
Federal  specifications  or  are  authorized 
to  be  used  for  emergency  responses  by 
a  State  or  Federal  agency.  They  continue 
to  provide  that  the  symbol  may  be  used 
to  indicate  the  location  of  and  access  to 
qualified  emergency  medical  care. 

The  criteria  clarify  that  the  "Star  of 
Life"  may  be  worn  or  used  on  patches, 
badges,  lapel  pins  and  other  similar 
items  by  persons  who  have  completed 
training  and  are  authorized  by  a  State  or 
Federal  agency  to  provide  EMS  care  and 
by  persons  who  by  title  and  function  are 
involved  in  the  administration  or 
supervision  of  or  otherwise  participate 
in  an  EMS  system. 

As  explained  above,  the  criteria  have 
been  amended  to  provide  that  the  "Star 
of  Life"  may  be  used  to  inform 
providers  of  medical  conditions  (such  as 
diabetes)  or  to  identify  appropriate 
treatment  (such  as  DNR),  in  accordance 
with  programs  established  by  the  State 
or  Federal  agency. 

The  criteria  continue  to  provide  that 
the  symbol  may  be  used  on  EMS 
training  materials,  other  materials  (such 
as  letterheads  and  publications)  having 
direct  EMS  application,  medical 
equipment  and  supplies  intended  for 
use  by  EMS  providers  and  by 
entrepreneurs  engaged  in  the 
production  or  publication  of  these 
items. 

With  regard  to  the  appearance  of  the 
"Star  of  Life,"  the  specifications 
continue  to  include  a  sample  of  the 
registered  blue  "Star  of  Life"  symbol 


and  to  identify  the  color  of  the  symbol 
and  its  dimensions.  The  criteria,  as 
amended,  indicate  that  deviations  in 
size  may  be  made,  provided  they  are 
proportionate,  and  that  other  deviations 
may  be  made,  provided  they  create  the 
same  commercial  impression  created  by 
the  registered  mark.  Deviations  which 
change  the  basic,  overall  commercial 
impression  created  on  the  public  are  not 
permitted. 

The  o-iteria  continue  to  provide 
instructions  for  including  the  symbol  to 
show  that  the  "Star  of  Life"  is  a' 
registered  certification  mark.  They  have 
been  amended  to  provide  that  sorne 
mannr>r  of  demarcation  should  be  used 
on  patches,  lapel  pins  and  other  similar 
items  to  distinguish  whether  the  person 
wearing  such  item  is  an  EMS  provider 
nr  an  individual  involved  in  the 
administration  or  supervision  of  an  EMS 
svKfem.  Provisions  that  attempted  to 
detail  the  appearance  of  the  "Star  of 
Life"  for  these  and  other  uses  ha\e  been 
deleted. 

Appendix  A  to  this  notice  contains 
ihe  revised  criteria  and  specific  ations 
for  the  Use  of  the  "Star  of  Life"  Svmbol 

Is<:netl  on:  August  5,  1904. 
Michael  Brownlee, 

A-isof  intf  AdmiriKtmtnr  fm  Tmffu  S:if,'tv 
Progmirif.. 

Appendix  A 

Criteria  and  Specifications  for  the  I'se 
of  the  "Star  of  Life"  Symbol 

The  "Star  of  Life"  is  a  cerlificdtion 
iDiiik  that  was  issued  on  Fobniary  1. 
1077  (Certificate  of  Registration  No.' 
1,058.022).  by  the  Commission-^r  of 
Patents  and  Trademarks  to  the  National 
Hichnr.v  Traftjc  Safety  Ailniinistrmion 
(N'HTSA). 

The  certifiration  nnrk  is.  to  hr  iis«d  on 
rniMrgency  medical  care  vehi(  Ir-s  to 
cprfify  that  they  meet  Federal  standards; 
by  emergency  medical  care  pcrsnnnfti  to 
certify,  based  on  their  training  and 
affjliation  with  a  qualified  emergenc  v 
meii;r.,i)  care  system,  that  th<n'  aie 
iiiilhorize,!  to  provide  emergencv 
medical  care;  on  road  maps  and 
hi'^hu  ay  signs  to  indicate  the  locition  of 
or  ascess  to  qualified  emergency 
medical  care  services;  and  such  other 
KMS-related  uses  that  the  Administrator 
of  the  National  Highway  Traffic  .Safety 
Administration  (NHTSA)  may 
authorize.  Any  other  use  is  prohibited. 
Unauthorized  use  shall  be  reported  to 
the  NHTSA  Administrator  for 
investigation  and  legal  action  as  mav  h? 
ri»quired. 

NHTSA  authorizes  the  Stales  |as 
defined  in  2.1  U.S.C.  §  401)  and  Federal 
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agencies  with  EMS  invohrement  to 

permit  use  of  the  "Star  of  Life"  symbol 
for  the  following  purposes: 

1.  To  identify  emergency  medical  care 
vehicles  that  meet  the  Federal 
Specifications  for  Ambulances- 
Emergency  Care  Vehicles  (KKK-C-1822 
GSA-FSS)  or  are  authorized  by  a  State 
or  Federal  agency  involved  in  the 
provision  of  emergency  medical  care  to 
respond  to  scenes  requiring  the 
provision  of  emergency  medical  care. 

2.  To  indicate  the  location  of  and 
access  to  qualified  emergency  medical 
care  services. 

3.  On  patches  or  other  apparel  or 
personal  items  (such  as  badges,  lapel 
pins,  buckles,  name  plates,  plaques, 
etc.)  worn  or  used  bv  an  individual: 

a.  who: 

i.  has  satisfactorily  completed  any 
training  course  that  meets  or  exceeds 
the  U.S.  Department  of  Transportation 
National  Standard  Curricula  or  has  been 
approved  by  a  State  or  Federal  agency 
involved  in  the  provision  of  emergericv 
medical  care;  and 

ii.  is  authorized  by  a  State  or  Federal 
agency  involved  in  the  provision  of 
emergency  medical  care  to  participate  in 
a  qualified  emergency  medical  care 
system;  or 

b.  who  by  title  and  function  is 
authorized  by  a  .State  or  Federal  agency 
involved  in  the  provision  of  emergency 
medical  care  to  administer,  directly 
supervise,  or  otherwise  participate'in  all 
or  a  specific  part  of  a  qualified 
emergency  medical  care  svslem. 

4.  On  bracelets  or  othcritems  of 
apparel  worn  by  a  patient  to  inform 
authorized  emergency  medical  care 
providers  to  medical  conditions  or  lo 
identify  appropriate  tre.itment  with 
regard  to  that  patient,  in  ;?(  coruance 
with  programs  established  by  a  State  or 
Federal  agency  involved  in  the 
provision  of  emerp'-nr  v  medical  c;'ri^. 

5.  On  training  materials  that  me.M  or 
c.\reed  the  U.S.  Dipamiient  of 
Transportation  Nitional  St.^.r.du.rd 
Curricula  or  have  !>een  approved  bv  n 
State  or  Federal  agonry  involved  in  !h.- 
provision  of  emeispncv  medic.il  care. 

H.  On  materials  such'  as  books, 
pamphlets,  letterheads,  plans,  manuals. 
reports,  and  publications  that  cither 
have  direct  EMS  application  or  were 
generated  by  an  EMS  crganizaticn.  An 
EMS  organization  is  an  organization  tl'-.al 
either  is  involved  in  the  provision  of 
emergency  medical  care  or.r»:presents 
persons  or  organizations  who  i;r<»  so 
involved. 

7.  To  identify  medical  equipment  and 
supplies  intended  for  use  by  authorized 
•miergency  medical  care  providers  in  the 
provision  of  emergency  medical  (an'. 


8.  By  entrepreneurs  engaged  in  the 
production  of  medical  equipment  and 
suppUes  or  the  publication  of  materials 
described  above. 

The  following  restrictions  apply  to  the 
use  of  the  "Star  of  Life": 

1.  As  a  registered  certification  mark. 
the  "Star  of  Life"  must  always  be 
accompanied  by  the  syinbol  consisting 
of  a  capital  letter  R  surrounded  by  a 
circle,  i.e.  ®.  This  marking  shall  a'ppear 
immediately  adjacent  to  the  "Star  of 
Life"  on  all  decals,  uniform  patches. 
printed  material,  plaques,  pins,  buckles. 
name  plates,  etc.  Where  the  item 
consists  solely  of  the  "Star  of  Ufe"  and 
does  not  have  an  adjacent  surface  of 
surrounding  area  (e.g.,  a  lapel  pin),  the 
*  shall  appear  on  the  reverse  side  of  the 
item. 

2.  The  Specifications  below  include  a 
sample  of  the  registered  blue  "Star  of 
Life"  .sy^nbol.  and  identify  the  color  of 
the  symbol  and  its  dimensions  (for  three 
sizes).  Deviations  in  size  may  be  made, 
provided  they  are  proportionate.  Other 
deviations  may  be  made,  provided  they 
create  the  same  commercial  impression 
created  by  the  registered  mark. 

.3.  Some  manner  of  demarcation  (sue  h 
as  function-identifying  words  or  lette.rs 
printed  on  bars  and  attached  across  the 
bottom  separately,  and  edging  of 
different  colors)  should  be  used  on 
patches  or  other  apparel  or  personal 
items  (such  as  badges,  lapel  pins. 
buckK-s.  name  plates,  plaques,  etc.) 
worn  or  used  by  an  individual,  to 
distinguish  those  worn  or  used  by  an 
individual: 

a   who; 

1.  has  satisfjf.tonly  cumpleli-d  any 
training  course  that  mei-ts  nr  exceeds 
Ihe  U.S.  Department  oi  Transp'.rtation 
National  .Standai-d  Cu.rricula  or  has  been 
«pprov(>d  by  a  Stale  or  Federal  a-ent  y 
invnhed  in  the  priyision  of  emerpem  \ 
medical  care;  and 

ii.  is  authorized  by  a  Slate  or  F'l  ili  :..! 
agency  invoh.  ed  in  the  provision  «if 
emergent  y  medical  caif-  to  panicipalc  m 
a  qualified  rm.'rgpncy  medical  r  ,ire 
system; 

from  those  wt)rn  or  used  hv  an 
individual: 

b.  who  by  titli  end  func-tion  is 
authorized  by  a  State  or  Federal  a-,-  .-.c\ 
involved  in  the  provision  of  emergency 
medical  care  to  administer,  directly 
supervise,  or  otherwise  participaV  in  bW 
or  a  specific  part  of  a  qualified 
emergency  medical  care  system. 

Specifications 
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Specifications 


- 

• 

1 

i 

'® 

-    - 

COLOR:  Pure  Primary  Blue  (approximate).  Above  print 
may  be  used  as  sample.  Detailed  color  range  data  will  be 
provided. 


DIMENSIONS: 


A 
3" 

3/4" 
2  1/2" 


SIZES 

B  C 

12"  16" 

3"  4" 

9  1/2"  12  1/2" 


Length  of  bar 
Width  of  bar 
Length  of  staff 
White  background 

(if  required)  4"  sq.     14"  sq.     18"  sq. 

All  angles  60°.  Deviations  in  size  must  be  proportionate. 

\  I 

The  registration  mark  R  should  be  centered  in  the  manner  indicated 
above.  The  diameter  of  the  circle  should  be  1/4  of  the  width  of  the 
bar.  The  letter  R  should  not  touch  the  circle. 

Location:  For  appropriate  location  on  the  ambulance  see  the  Federal 
Specifications  for  Ambulance-Emergency  Care  Vehicle  *  KKK-A-1822 
GSA-FSS.' 


I 

Note:  "Star  of  Life"  symbols  are  not  available  from  the  Department 
of  Transportation.  Stencils  or  decals  for  applying  the  symbol  must  be 
purchased  locally. 

-■•  Available  frun:    Gmetal  Sorvioss  ^^ininistraticn/  Autanrtive 
CtniTDdity  Oa^tfr,  ?611  Jeffersji  Cavis  Righway,  Akpoct  Plaza  2, 
Arlirgtcn,  VA  2?2D2 


(FR  Doc.  94-19562  Filed  8-10-94;  8:45  amj 
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TNs  sectico  of  the  FEDER/^L  PEG'STER 
contains  notices  of  meetings  pubi^shecf'l.ndef 
the  'Government  in  the  Sunshine  Act'  (Pab 
L  94-409)  5  U.3.C.  ^b2t{'=ji^} 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-19iai 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  August  11,  1994.  10  n.m. 
Meeting  Open  to  the  Public. 
-      The  k'liowing  item  was  ndd>'d  to  thi- 
agenda: 

MCFL  Rulemaking:  Simimr.n  of  O.minonis 
and  Draft  Final  Rules. 

DATE  AND  TIME:  Tuesday.  AuouM  l(, 
1994  at  in  a.m. 

.PLACE:  999  E  Street  NW..  WashinKto.i 
DC.  , 

STATUS:  This  Meeting  Will  B^-  ClusHd  to 

the  Public. 

ITEMS  TO  BE  OrSCUSSED: 

Compliance  matters  pursuani  to  2  I :  S  C 
§437g. 

Audits  conducted  pursuant  to  2  li  ,S  C  4.371. 

438(b),  and  Title  26,  U.S.C.  " 

Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  ANO  TIME:  Thursday,  August  18 
1994  at  10  a.m. 


\V;- 


1l;'firi. 


B"  f  )JH  II  I(> 


'  PLACE:  9')'J  L  SiF'-cl  X\V  , 
UC.  (Ninth  Klaor.) 
STATUS;  This  N!!-ti..,..  \vi 
lh'>  Public. 
ITEMS  TO  BE  DiSClJSSED: 
CAjrret  t:on  and  Ap'J.-nv.-,!  i,i  M!:ii;l,-s 
Advisoiy  Opv.noni',m-25.  David  K  VVa::,T 

on  bt-haif  01  the  Lib-.Ttsrian  N.T.iontl 

Committee 
MCFL  Ruleniaki.^s.  S,;n-.mar\'  o! Ccr-.m-fnis 

end  Draft  Final  Rule*  Icontinued  f.-0;r! 

meeting  of  August  n,  1994) 
Revised  P(;rfo.n:ia:-,c;p  ApproT.al  rrri  Anr.-ds 

System 
Administrative  .Mat-trs 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer.  Ts  it'ohonp' 
(202)  219-J155. 
Delores  Hardy. 

Administrative  Asssstont. 

IFR  Doc.  94-19794  Fil^d  8-9-94:  2M)  pmj 

BILUNG  CODE  6715-01-M 


EXPORT-IMPORT  BANK  OF  THE  UNITED 
STATES 

Notice  of  Open  Special  Meeting  of  the 
Board  of  Directors  of  the  Export-Import 
Bank  of  the  United  States 
TIME  ANO  PLACE:  Tuesday,  September  6. 
1994,  at  2:00  p.m.  The  meeting  will  be 
held  at  the  Export-Import  Bank  in  Room 


Federal  Rfj^i.s'er 

\i'l.    .'>'1.    Nir    ]-,A 


1141.  8n  V 
V.,Tshir-L;«';rj 

AGENDA:  1. 


Dr.  ZO.S-1. 


^    \\- 


PiJBLIC  PARTICfPATtON;  The  in.cu  ■;:  v.rl 
hv.  open  to  public  obsorvttion.  In  o^'^-r 
to  permit  the  Export-Import  bank  to 
arrange  suitable  acco;-nmodati'jr,s. 
members  of  the  public  u!io  plan  to 
otfond  the  aiet-ting  should  notif-. 
Barbara  Lane.  Room  1112,  811  Vorn],,,)! 
Avenue,  N.W.,  Washington.  D  C  20.5-1 
(202)  566-8982,  not  later  than  Fridav 
September  2.  1994.  If  any  person  wish,  s 
auxiliary  aids  (such  as  a  sign  language 
interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  September  1,  1994,  Barbara  Lane 
Room  1112,  811  Vermont  Avenue,  N  W 
Washington,  DC  20571.  Voice:  (202) 
56&-8982  or  TDD:  (202)  535-3913. 

FURTHER  INFORMATION:  For  further 
information,  contact  Barbara  Lane, 
Room  1112,  811  Vermont  Avenue,  N  W 
Washington,  DC.  20571.  (202)  566- 
8982. 

Tamzen  C.  Reitan, 

Vice  President,  Management  Senim  and 
Human  Fesourres. 

[FR  Doc.  94-19793  Filed  3-9-94:  5  OS,  and 
BILUNG  CODE  6MO-OWM 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

(FRL-«040-4J 

Protection  of  Stratospheric  Ozone; 
Amendment  to  the  Phaseout  of  Ozone- 
Depleting  Chemicals  to  Correct 
Allocation  Numt)ers 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rulemaking. 

SUMMARY:  In  the  December  10. 1993 
Federal  Register  the  Environmental 
Protection  Agency  inadvertently 
omitted  a  paragraph  that  should  have 
been  carried  over  from  the  preceding 
phaseout  rule;  this  paragraph  is 
subsequently  added  back  into  the 
regulation  through  today's  direct  final 
rulemaking.  Through  this  action,  the 
Environmental  Protection  Agency  is 
also  updating  its  lists  of  Parties  to  the 
Montreal  Protocol  in  Appendix  C  and  of 
Article  5  countries  in  Appendix  E. 

EFFECTIVE  DATE:  This  action  will  become 
effective  October  11. 1994  unless  EPA 
receives  notice  by  September  12. 1994 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  such  comments 
are  received,  EPA  would  then  publish  a 
timely  notice  announcing  its 
withdrawal  before  the  effective  date 
provided  in  today's  action.  A  second 
document  would  then  request 
comments,  after  which  a  final  rule 
would  be  drafted  and  published, 
responding  to  such  comments. 

ADDRESSES:  Materials  relevant  to  the 
mlemaking  are  contained  in  Air  Docket 
A-92-13  at:  Environmental  Protection 
Agency.  401  M  Street  S.W..  Washington, 
D.C.  20460.  The  public  docket  room  is 
located  in  room  M-1500.  Waterside 
Mall  (Ground  Floor).  Materials  may  be 
inspected  from  8:30  a.m.  until  noon  and 
from  1:30  p.m.  until  3:30  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials.  Information  on  this 
rulemaking  may  also  be  obtained  from 
the  Stratospheric  Protection  Information 
Hotline  at  1-800-296-1996. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Stratospheric  Protection  Information 
Hotline  at  1-800-296-1996  or  Michael 
lames.  Stratospheric  Protection 
Division,  Office  of  Atmospheric 
Programs,  Office  of  Air  and  Radiation. 
62051.  (202)  233-9192. 


SUPPLEMCNTART  INFORMATION: 

I.  Today's  Revisions  to  the  Phaseout  of 
Ozone-Depieting  Substances 

In  today's  action,  EPA  is  re-inserting 
a  paragraph  under  §82.10,  iiwdvertently 
omitted  from  the  final  rulemaking  (58 
FR  65018).  to  grant  a  limited  level  of 
consumption  allowances  to  carbon 
tetrachloride  producers  under  certain 
conditions.  During  the  July  30, 1992 
rulemaking  (57  FR  33754)]  EPA 
intended  to  allocate  carbon  tetrachloride 
(Group  IV)  consumption  allowances  to 
all  companies  that  received  carbon 
tetrachloride  production  allowances. 
During  the  drafting  of  that  rulemaking. 
EPA  realized  that  complications  existed 
in  the  deielopment  and  calculation  of 
the  baseline  for  this  chemical,  such  that 
some  companies  that  had  exported 
carbon  tetrachloride  would  not  receive 
baseline  consumption  allowances.  Thus, 
compaaies  that  had  intended  to  produce 
for  export  could  not  because  of  the 
requirement  to  hold  both  production 
and  consumption  allowances  at  the  time 
of  production. 

To  address  this  situation  in  the  final 
rulemaking,  EPA  promulgated  §  82.10(c) 
to  allocate  baseline  consumption 
allowanoes  to  carbon  tetrachloride 
producers  who  had  exported  in  the 
baseline  year,  but  had  not  received 
baseline  consumption  allowances. 
Producers  who  met  these  conditions 
would  receive  baseline  consumption 
allowanoes  equal  to  the  level  of 
production  allowances  received  for  the 
control  period.  In  addition,  this 
paragraph  required  that  producers  who 
received  these  allowances  demonstrate 
that  they  had  exported  this  chemical  by 
providing  documentation  to  EPA  that 
they  had  indeed  exported  the  chemical 
by  February  15  of  the  year  after  the  end 
of  the  control  period. 

During  the  aevelopment  of  the 
December  10. 1993  final  rule  (58  FR 
65018),  EPA  inadvertently  omitted  this 
paragraph  of  the  final  rule.  It  was  never 
the  intention  of  EPA  to  eliminate  this 
provision,  and  EPA  believes  that  this 
provision  is  essential  for  companies  to 
continue  to  produce  this  chemical  for 
export  markets,  many  of  which  use 
carbon  tetrachloride  as  a  feedstock  in 
the  production  of  other  chemicals.  For 
these  reasons,  EPA  is  today  re-inserting 
former  §  82.10(c)  as  82.10(d)  of  the 
current  nde,  making  the  provisions  of 
the  new  §  82.10(d)  retroactive  to  January 
1,  1994.  In  this  way,  companies  will  not 
be  penalized  as  a  result  of  the  Agency's 
inadvertent  omission. 

With  this  notice,  the  Agency  is  also 
updating  Appendix  C  to  Subpart  A — 
Annex  1  Parties  to  the  Montreal 
Protocol  and  Appendix  E  to  Subpart 


A — Article  5  Parties.  The  revised 
Appendix  C  reflects  the  following 
changes:  additional  countries  that  have 
signed  onto  the  Montreal  Protocol, 
existing  or  added  Parties  that  have 
ratified  the  London  Amendments,  or 
existing  or  added  Parties  that  have 
ratified  the  Copenhagen  Amendments. 
The  changes  to  Appendix  E  reflect 
additional  developing  countries  that 
have  signed  onto  the  Montreal  Protocol. 
These  developing  countries  have  also 
been  added  to  Appendix  C. 

Because  these  changes  are  only 
correcting  inadvertent  omissions  or 
typographical  errors,  they  have  no 
impact  on  the  environment  or  on  the 
implementation  of  the  Stratospheric 
Protection  Program.  This  action  is  being 
taken  without  prior  proposal  because 
EPA  believes  that  this  final  decision  is 
noncontroversial  and  anticipates  no 
significant  adverse  comments  on  this 
action.  If  adverse  comment  on  this 
rulemaking  is  received,  EPA  would 
withdraw  this  direct  final  notice,  then 
propose  as  a  separate  notice,  upon 
which  comments  would  be  solicited.  A 
final  rule  would  then  be  written,  which 
would  provide  responses  to  comments. 

II.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  this  regulator^' 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  amendment  to  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review  under  the  Executive 
Order. 
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B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602.  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  if  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  ^nalvsis 
(RFA).  Such  an  "analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  60,'5fb). 

EPA  believes  that  anv  impact  that  this 
amendment  will  have  on  the  regulated 
community  will  serve  only  to  provide 
relief  from  otherwise  applicable 
regulations,  and  will  therefore  limit  the 
negative  economic  impact  associated 
with  the  regulations  previously 
promulgated  under  Section  604.  An 
examination  of  the  impacts  on  small 
entities  was  discussed  in  the  final  rule 
(58  FR  65018).  That  final  rule  assessed 
the  impact  the  rule  may  have  on  small 
entities.  A  separate  regulator}'  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-91-50.  I 
certify  that  this  amendment  to  the 
accelerated  phaseout  rule  will  not  have 
any  additional  negative  economic 
impacts  on  any  small  entities. 
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C.  Paperwork  Reduction  Act 

Any  information  collection 
requirements  in  a  rule  must  be 
submitted  for  approval  to  the  Offit  e  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  Mseg.  Because  no  additional 
informational  collection  requirements 
are  required  by  this  amendment,  EPA 
has  determined  that  the  Paperwork 
Reduction  Act  does  not  applv  to  this 
rulemaking  and  no  new  Information 
Collection  Request  document  has  been 
prepared. 

List  of  Subjects  in  40  CFR  Part  82 

Air  pollution  control.  Chemicals. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

Dated;  August  4.  1994. 
Carol  M.  Browner, 
Administrator 

40  CFR  part  82  is  amended  £s  follous: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  pa,n  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C  "414   760! .  7f,n- 
"671q. 

2.  Section  82.10  is  amended  bv 
adding  a  new  paragraph  (d]  to  read  as 
follows: 


Algeria 

Antigua  and  BartMJda 

Argentina 

Australia 

Austria 

Bahamas 

Bahrain 

Bangladesh  

Barbados 

Belarus 

Belgium  

Benin 


APPENDIX  C  TO  SUBPART  A-ANNEX  1-PaRT;ES  TO  THE  MONTREAL  PROTOCOL 


§82.10    Availability  of  consumptiort 
allowances  in  addition  to  baseline 
consumption  allowances. 
•        .        . 

(d)  On  the  first  day  of  each  control 
period  the  Agency  will  grant 
consumption  allowances  to  anv  person 
that  produced  and  exported  a  Group  I\' 
controlled  substance  in  the  baseline 
year  and  that  was  not  granted  baseline 
consumption  allowances  under  §  82  6. 

(1)  The  number  of  consumption 
allowances  any  such  person  will  be 
granted  for  each  control  period  will  be 
equal  to  the  number  of  production 
allowances  granted  to  that  person  under 
§  82.7  for  that  control  period. 

(2)  Any  person  granted  allowances 
under  this  paragraph  must  hold  the 
same  number  of  unexpended 
consumption  allowances  for  the  control 
period  for  which  the  allowances  were 
granted  by  February  15  of  the  following 
control  period.  Every  kilogram  by  which 
the  person's  unexpended  consumption 
allowances  fall  short  of  the  amount  the 
person  was  granted  under  this 
paragraph  constitutes  a  separate 
violation. 

(3)  This  paragraph  will  apply 
retroactively  to  January  1,  1994,  in  order 
that  such  consumption  allowances  will 
be  granted  for  the  1994  control  period. 

3.  Appendix  C  to  subpart  A  is  re\  ised 
to  read  as  follows: 


Foreign  State 


Montreal 
protocol 


• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 


LofxJon 
amendments 


Bosnia  and  Herzegovina  *^ 

Botswana  *^ 


Brazil 

Burnei 

Bulgaria 

Burlcina  Faso 

Cameroon  

Canada  

Central  African  Reput)lic 

Chile 

China 

Colomtiia 

Congo    

Costa  Rica 

Cote  ivoire  

Croatia  

Cuba  Z 

Cyprus 

Czech  Republic 


• 

• 

• 

• 
V 

• 

• 
• 
• 
• 
• 
• 
• 
• 
• 


• 
• 
• 
• 
• 
• 
• 


Copenhagen 

amendments 


• 
• 

• 
• 
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Appendix  C  to  Subpart  A.— Annex  1— Parties  to  the  Montreal  Protocol— Continued 


Foreign  State 


Denmark  

Dominica  

Ecuador  

Egypt 

El  Salvador  

European  E.C 

Fiji  

FinJand  

France  

Gabon  

Gambia  

Germany  

Ghana  

Greece  

Grenada 

Guatemaia  

Gu»nea 

Guyana 

HorxJuras  

Hungary  

Iceland  

India  ,. 

Indonesia  

Iran 

Ireland 

Israel  

Italy r. 

Jamaica 

Japan  

Jordan  

Kenya  

Kiribati  

Korea.  RepUriic  of  ... 

Kuwait  „ 

Letanon 

Libya  

Liechtenstein 

Luxembourg  

Malawi  

Malaysia 

Maldives 

Maita  

Marshall  Islands 

Mauritius  

Mexico 

Monaco  

Morocco  

Myranmar 

Namibia _.. 

Netherlands 

New  Zealand 

Nicaragua 

Niger  

Nigeria 

Norway  

Pakistan  

Panama 

Papua  New  Guinea  . 

Paraguay 

Peru  

Philippines 

Poland 

Portugal 

Romania 

Russian  Federation . 
Saint  Kitts  and  Nevis 

Saint  Lucia 

Samoa 

Saudi  Arabia  

Senegal 

Seychelles 


Montreal 
protocol 


• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 


London 
amendments 


• 
• 

• 
• 


• 
• 


• 
• 

• 

• 
• 

• 
• 
• 

• 

• 
• 

• 
• 
• 


• 


• 
• 
• 

• 

• 

• 

• 


• 
• 


• 
• 
• 
• 
• 
• 
• 

• 
• 
• 


• 
• 
• 


Copenhagen 
amendments 


• 

• 


• 
• 


• 

• 
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APPENDIX  C  TO  Subpart  A,-Annex  I-Parties  to  the  Montreal  PRCTOCOL-Cont 


inued 


Foreign  State 


S.ngapore 

Siovenia 

Solomon  Isiknds  

Sojth  .Africa  

Spain  

Sn  Lan'o  

Sudan  

Swazilard 

Sweden  

Switzei'land  

Synan  Arab  RepuWic  

Tanzania,  United  Reo'Jblic  of 

ThaHa-^d 

Togo 

Trinidad  and  Tobago  

Tcmsia  

Turkey  

Turkn-iiPistan  

Tuvalu  

Uganda  

Ukranian  SSR  

United  Arab  Emirates  

United  Kingdonn 

United  States  

Uruguay 

Uzt»ekiSlan  

Venezuela  

Viet  Nam  

Yugoslawia  

Zambia  

Zimbabwe  


4  Appendix  E  to  Subpart  A  is  re\  ise d 
>o  read  as  follows: 

Appendix  E  to  Subpart  A— Article  5 
Parties 

A'g«ria,  Antigua  and  Barbuda. 
Argentina,  Bahamas,  Bahrain, 
Br.r.gladesh,  Barbados,  Benin,  Bosnia 
ar.d  Herzegovina.  Botswar.a,  Braz-.l, 
Burkina  Faso, ■Cameroon,  Centra! 
African  Republic,  Chile.  China. 


• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 


Montreal 
protocoi 


Co'C"U);a,  Costa  Rica,  Cote  Ko;re, 
Croatia,  Cuba,  Dominira,  Ecuador 
Egypt,  E!  SaiVador,  Fiji,  Gambia,  Gha:,: 
Gre.-.ada,  Guatemala,  Guinea,  Guv?.-a, 
Honduras,  India.  Indonesia,  Iran, 
Jar:i3ica,  Jordan.  Ken>a,  Kiribati, 
Lebanon,  Libva,  Malawi,  Malavsia, 
Maldives,  Malta.  Mauritius,  Mexico, 
Myranmar,  Namibia,  Nicaragua,  N;ger, 
Ni:=?''.-;j,  Pakistan,  Panama,  Papua  Neu 
Guint-a.  Fa:-agu3y,  Peru.  Philippiny-;. 


London 

amend  rr)3P»s 


Copenhagen 

amendments 


• 
• 

• 
• 
• 


• 

• 
• 

• 

• 

• 
• 
• 

• 

• 


Ro.T.ar.ia,  S.K.-.t  K;"ts  ^nd  NV'. 'S,  Sa;:U 
Lucia,  Scnoa.  Ser^.esa'.,  Sevche'le-, 
Siovenia,  Solorr^o.r:  Ma.-.ds,  Sr;  La.-ikj, 
Sudan.  Swaziiand.  Svrian  Arab 
Republic,  Tanzania,  th.^ia-d.  Tcgo, 
Tnnidad  and  Tobai-c.  lumsia,  Turkey. 
Tu\alu,  Uii^nda,  Uruguav,  \e:-.--zi*^l.T 

Viet  Nam,  V'l^-^lr^v-.Za-nbia.        ' 
Z.nt.ian'.\  e 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6713  of  August  9,  1994 

Minority  Enterprise  Development  Week,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Growth  and  development  in  the  minority  business  communitv  are  crucial 
0  the  social  fabric,  as  well  as  to  the  overall  economv.  of 'this  Nation 
VVhile  racial  and  ethnic  minorities  constitute  over  26  percent  of  the  total 
U.S.  population-a  proportion  that  is  constantly  growing-minority  citizens 
contmue  to  be  underrepresented  in  commerce  and  industn,-. 

This  lack  of  representation  results  in  losses  of  opportunities  and  in  losses 
to  the  American  economy.  This  can  and  must  be  rectified.  Every  individual 
has  a  contribution  to  make  and  deserves  to  participate  fullv  in  the  public 
and  private  sectors  of  the  United  States,  without  regard  to  racial  or  ethnic 
origin. 

Minority  business  development  is  an  essential  element  in  helping  to  enable 
every  American  to  become  a  full  participant  in  the  economic  life  of  our 
country.  Minority  entrepreneurs  often  face  tremendous  odds  on  the  road 
to  success.  However,  the  assistance  and  encouragement  of  our  Government 
IS  available  to  all  of  our  citizens.  This  includes  up-to-date  information  regard- 
ing market  opportunities,  increased  capital  for  business  expansion,  advice 
and  experience  in  business  management,  and  recognition  of  the  quality 
goods  and  services  minority-owned  firms  can  provide. 

Comnierce  in  America  is  at  a  watershed:  to  achieve  economic  security 
we  must  eliminate  old  ways  of  doing  business  and  initiate  practices  that 
are  inclusive.  Discriminatory  and  exclusionary  practices  have  no  place  in 
our  Nation.  Ours  has  always  been  a  society  comprised  of  minorities:  diversitv 
is  our  strength.  And  everyone  must  be  included  in  this  country's  economic 
team.  -^ 

We  are  definitely  on  the  right  track,  as  the  economic  policies  of  this  Adminis- 
tration have  already  resulted  in  renewed  economic  growth  that  has  generated 
3.5  million  new  private-sector  jobs  for  our  citizens.  And  with  the  unemploy- 
ment rates  of  our  minority  citizens  showing  improvement  as  well,  this 
means  we  are  producing  more  jobs  for  those  Americans  who  have  too 
often  been  excluded  from  the  mainstream  of  our  society.  But  more  remains 
to  be  done,  and  we  will  need  to  look  to  minority  businesspeople  to  become 
a  cornerstone  of  an  urban  renaissance,  creating  even  more  jobs  where  we 
most  need  them.  Minority  business  development  is  one  place  where  a  small 
investment  can  yield  tremendous  dividends. 

Minority  Enterprise  Development  Week  highlights  the  benefits  of  commercial 
and  economic  expansion  for  minorities  and  offers  us  an  opportunity  to 
acknowledge  the  growing  number  of  successful  minority  entrepreneurs 'and 
to  pledge  support  for  continued  growth. 
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NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  !a\vs  of  the  United  States,  do  hereby  proclaim  the  week  of  October 
9  through  October  15,  1994.  as  "Minority  trtorprise  Development  Week."" 
I  call  on  the  people  of  the  United  States  to  recognize  the  contributions 
that  minority-owned  businesses  make  to  the  well-being  of  this  Nation  and 
to  observe  this  occasion  with  appropriate  rerei-nonies. 

IN  WITNESS  WHEREOF.  I  have  hereunto  m  t  my  ha-Kl  this  ninth  day  u\ 

August,  in  the  year  of  c^ur  Lord  nir;eteen  hundred  and  ninety-four,  ^-nd 
of  th"  Indrpendonf  I*  of  th*^  I'n.tfcl  St.^tcs  of  America  the  two  hijndr.'d 
and  niiiotponth. 
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Science  Advfsory  Board,  41444 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Publicker  Industries  Inc.  Site,  PA,  41443-41444 
Toxic  and  hazardous  substances  control: 
Chemical  release  inventor>'  reporting  forms;  revisions, 
41444-41445 

Executive  Office  Of  the  Presibent 

See  Science  and  Technology  Policy  Office 

See  Trade  Representative,  Office  of  United  Statts 

Family  Support  Administration 

See  Refugee  Resettlement  Office 

Fanners  Home  Administration 

RULES 

Program  regulations: 
Rural  technology  development  grants,  41386-41398 

Federal  Aviation  Administration 

RULES 

Class  E  airspace.  41398-41399 

NOTICES 

Airport  noise  compatibility  program: 

Kissimmee  Municipal  Airport,  FL.  4158R-41591 
Meetings: 

Research,  Engineering,  and  Dtnelopnient  Advisory 
Committee,  41591 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  ser\'ices: 
Broadband  personal  communications  service; ; — 
Geographically  partitioned  service  areas;  minority  and/ 
or  women-owned  businesses,  41426-41428 
Radio  stations;  table  of  assignments: 
Nevada,  41428 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  41445-41446 
Meetings;  Sunshine  Act,  41596 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  41446 
Disaster  and  emergencv  areas: 

Florida,  41446  "  - 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

PowerNet  G.P.  et  al.  41436-41437 
Environmental  .statements;  availability,  etc.: 

Avoca  Natural  Gas  Storage,  41437—41438 
Applications,  hearings,  detenninations,  etc.: 

Iroquois  Gas  Transmission  System,  L.P.,  41438 

Ogden  Martin  Sj'stems  of  Onondaga  Limited  Partnership. 
41438 

Western  Systems  Power  Pool,  41439 

Federal  Highway  Administration 

NOTICES  ' 

Environmental  statements;  notice  of  intent: 
Arenac  and  Iosco  Counties.  MI,  41591-41592 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Trans-Atlantic  Agreement,  41446-41447 
U.S.-foreign  trades,  41447 

Federal  Railroad  Administration 

NOTICES 

Meetings: 

Northeast  Corridor  Safety  Committee,  41592 
Railroad  user  fees,  41592 

Federal  Reserve  System 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
Citizens  Gwinnett  Bankshares.  Inc.,  et  air  41447-41448 
First  Commerce  Corp.,  41448 
Taylor.  Robert  M..  41448  ^ 

West  Town  Bancorp,  Inc.,  41448—41449  . 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 

41449-41450 
Prohibited  trade  practices: 

Detroit  Auto  Dealers  Association,  Inc.,  et  al.  41450 

Keyes  Fibre  Co..  41450-41451 

LePage's,  Inc..  et  al..  41451 

Oak  Hill  Industries  Corp.  et  al.,  4145V 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 

Recovery  plans — 
Shenandoah  salamander.  41508 
Meetings: 

Alaska  Federal  Subsistence  Board.  41429 
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Forest  Service 

NOTICES 

Meetings: 
Alaska  Federal  Subsistence  Board,  41429 

General  Services  Administration 

RULES 

Federal  property  management: 
Aviation,  transportation,  and  motor  vehicles- 
Cash  purchases,  41411-41412 

Motor  vehicles;  license  plate  code  for  U.S.  Enrichment 
Corporation.  41410-41411 

Health  and  Human  Services  Department 

See  Refugee  Resettlement  Office 
See  Social  Security  Administration 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative,  agreements;  availabilitv,  t^tr,.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  41451-41505 
Housing  assistance  payments  (Section  8)— 
Homeless  persons  with  disabilities:  rental  voucher  set- 
aside,  41505-41506 
Low  income  housing — 
Preservation  outreach  and  training  and  other  a<  tivilies 
41634-41635 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 
Torres  Martinez  Indian  Reservation,  CA:  biosoHds 
composting  facility,  41632 

interior  .Department 

See  Fish  and  Wildlife  Sen.  ice 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Ser\'ice 
NOTICES 
Meetings: 

Exxon  Valdez  Oil  Spill  Public  Advisory  Group.  41506     : 

Internal  Revenue  Service 

PROPOSED  flULES 

Income  taxes: 

Club  dues;  deduction  disallowance,  41414-41416 

International  Trade  Administration 

NOTICES 

Antidumping: 
Fireplace  mesh  panels  from — 

Taiwan,  41430-41431 
Grain-oriented  electrical  steel  from— 

Italy,  41431 

Mechanical  transfer  presses  from — 

Japan,  41431-41432 
Spiin  acrylic  yarn  from — 

Italy,  41432 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Tariffs  and  schedules: 
Electronic  Tariff  Filing  Negotiated  Rulemaking 

Committee:  establishment  postponement,  41428 
NOTICES 

Railroad  services  abandonment: 
CSX  Transportation,  Inc.,  41509 


Justice  Department 

See  Drug  Enforcement  Administration 
See  Parole  Commission 

Labor  Department 

See  Employment  Standards  Administration 
NOTICES 

North  American  Agreement  on  Labor  Cooperation; 

submission  acceptance  for  review: 

International  Brotherhood  of  Teamsters  et  al..  4i5ii 

Land  Management  Bureau 

NOTICES 

Motor  vehicle  use  restrictions: 

Montana.  41506-41507 

Oregon,  41507 
Survey  plat  filings: 

Idaho, 41507-41508 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  managem.ent: 
Bering  Sea  and  Aleutian  Islands  grGur.dfi<;h.  41412 

National  Park  Service 

NOTICES 

Environmental  statements;  availabilitv,  etc.: 
Upper  Klamath  River,  OR;  wild  and  scenic  river 
eligibility,  41508-41509 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availabilitv,  etc:.: 

Arizona  Public  Service  Co.,  41519-41520 
Generic  letters: 

Intergranular  stress  corrosion  cracki:ig  of  core  shrouds  m 
boiling  water  reactors,  41520 

Voltage-based  repair  criteria  for  repair  of  VVestinghouse 
steam  generator  tubes  affected  by  outside  diameter 
stress  corrosion  cracking,  41520-41529 
Applications,  hearings,  determinations,  etc.: 

Carolina  Power  &  Light  Co.,  4152^-41530 

Office  of  United  States  Trade  Representative 

See  T.ade  Representative,  Office  of  United  Statics 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41596 

Postal  Service 

NOTICES 

Domestic  Mail  Manual: 
Glassine:  automation  compatibility,  41530-41531 

Refugee  Resettlement  Office 

PROPOSED  RULES 

Refugee  resettlement  program: 
Employability  services,  job  search,  employment,  refugee 
medical  assistance,  social  services,  and  targeted 
assistance  services:  administrative  costs,  41417- 
41426 

Rural  Development  Administration 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  technology  development  program,  41386-41398 


I 


VI 


Federal  Register  /  Vol.  59.  No.  155  /  Friday.  August  12.  1994  /  Contents 


NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  technology  development  program.  41429-41430 

Science  and  Tecnnoiogy  Policy  Office  j 

NOTICES  ' 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Bioethics  Advisory  Commission,  41584-41586 

Securities  and  Exchange  Commission  | 

NOTICES  ' 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc..  41534-41538 
Cincinnati  Stock  Exchange,  Inc.,  41531-41534 

Applications,  hearings,  determinations,  etc.: 
Defined  Asset  Funds-Equitv  Income  Fund  et  al.  41538- 

41539 
First  American  Funds,  Inc.,  el  a!..  41542-41544 
First  American  Mutual  Funds  et  al..  41539-41542 
Public  utility  holding  company  filings.  41544-41545 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Georgia.  41545 

Pennsylvania  et  al..  41545    ' 
Intergovernmental  review  of  agency  programs  and 
activities.  41545-41547  . 

Meetings:  I 

National  Small  Business  Development  Center  Advisory 
Board.  41547-41548 
Applications,  hearings,  determinations,  etc.: 

DFW  Capital  Partners.  L.P.,  41548 

KCEPJ,  L.P..  41548 

River  Cities  Capital  Fund  L.P..  41549 

VValden-SBIC.  L.P..  41549 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
Children  of  overseas  (other  than  in  foreign  countries) 

armed  forces  personnel;  benefits  eligibility,  41390- 

41400 
Severely  impaired  recipients  who  work;  continuation  of 

benefits  and  special  eligibility,  41400-41405 

State  Department  i 

NOTICES  I 

Gifts  to  Federal  employees  froTii  foroiun  <Jovf  rnnients; 
listing.  41549-41584 

Trade  Representative.  Office  of  United  States    ' 

NOTICES 

European  Union;  acce.ssion:  I 

Austria  et  al.,  41593-41594  I 

XJeneralized  System  of  Preferences: 

Thailand;  review  of  1989  benefils  lost.  41.'!Q4-4l595 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 

NOTICES 

Secretarial  award  for  excellence  in  transportation 

technology  research  and  development;  nominations 
request,  41586-41587 

Treasury  Department 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  41592-41593 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
Prosthetics  and  Special-Disabilities  Programs  Advisory 

Committee,  41595 
Rehabilitation  Advisory  Committee,  41595 


Separate  Parts  In  This  Issue 

Partn 

Corporation  for  National  and  Community  Service,  41598- 
41624 

Partlil 

Environmental  Protection  Agency,  41626-41629 

Part  IV 

Department  of  the  Interior,  Bureau  of  Indian  Affairs,  41632 

Part  V 

Department x)f  Housing  and  Urban  Development,  41634- 
41635 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  tlie  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
lorm  or  27:)-()f)20. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  ur>der 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Usted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  52 

tFV-94-327] 

RIN0581-AB16 

Processed  Fruits  and  Vegetables, 
Processed  Products  Thereof,  and 
Certain  Other  Processed  Food 
Products  Regulations  Governing 
Inspection  and  Certification 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  Rule. 


SUMMARY:  This  final  rule  revises  the 
Regulations  Governing  Inspection  and 
Certification  x)f  Processed  Fruits  and 
Vegetables  and  Certain  Other  Products  * 
by  increasing  the  fees  charged  for 
inspection  and  by  adding  a  section 
concerning  cancellation  of  contracts. 
The  revision  is  necessary  in  order  to 
recover,  as  nearly  as  practicable,  the 
costs  of  performing  inspection  services 
under  the  Agricultural  Marketing  Act  of 
1946. 

EFFECTIVE  DATE:  August  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  R.  Rodeheaver,  Processed 
ProduLts  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
P.O.  Box  96456,  Room  0709  South 
Building,  Washington,  D.C.  20090-6456, 
Telephone  (202)  720-4693. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  significant  for 
purposes  of  Executive  Order  12866,  and 
therefore  has  been  reviewed  by  OMB. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 


'  Other  processed  products  may  include  the 
following:  Honey;  molasses,  except  for  stockfeed: 
nuts  and  nut  products,  except  oil;  sugar  (cane,  beet, 
and  maple],  sirups  (blended),  sirups,  except  from 
grain;  tea,  cocoa,  coffee,  spices,  condiments. 


Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatorv  Flexibility 
Act,  P.L.  96-354  (5  U.S.C.  601). 

The  final  rule  reflects  fee  increases 
needed  to  recover  the  costs  of  senices 
rendered  in  accordance  with  the 
Agrfcultural  Marketing  Act  (AMA)  of 
1946.  The  inspection,  grading  and 
certification  program  for  processed 
fruits  and  vegetables  and  related 
products  is  voluntan,'. 

The  AMA  authorizes  official 
inspection,  grading,  and  certification  on 
a  user-fee  basis,  of  processed  food 
products  including  processed  fruits, 
vegetables,  and  processed  products 
made  from  them.  The  AMA  provides 
that  reasonable  fees  be  collected  from 
the  user  of  the  program  services  to  cover 
as  nearly  as  practicable  the  costs  of 
services  rendered.  This  final  rule 
amends  the  schedule  of  fees  and  charges 
for  inspection,  grading,  and  certification 
services  to  more  nearly  refleci  the  costs 
currently  associated  with  the  program. 
The  amendment  includes  the  addition 
of  the  new  Section  52.47  pertaining  to 
charges  when  service  is  canceled  or 
changed  in  order  to  manage  the  program 
in  the  most  cost  effective  manner. 
Former  Section  52.47,  which  was 
removed,  pertained  to  microbiological 
and  other  types  of  testing  functions 
which  were  transferred  to  the  AMS 
Science  Division. 

AMS  regularly  reviews  its  programs  to 
determine  if  fees  are  adequate. 
Employee  salary  and  fringe  benefits  are 
major  program  costs  that  account  for 
approximately  85  percent  of  the  total 
operating  budget.  Two  salary  increases 
for  Federal  employees,  a  3.7  percent  pay 
increase  effective  January  10, 1993,  and 
a  locality  pay  increase,  ranging  from 
3.09  to  6.52  percent  depending  upon 
locality,  effective  January  8,  1994,  have 
materially  affected  program  costs. 
Unemployment  insurance,  FTS  2000 
telecommunications.  General  Ser\'ices 
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Administration  rent,  and  other 
administrative,  supervisory,  and 
program  costs  have  also  increased. 

In  addition,  the  Agricultural 
Appropriation  Bill  for  fiscal  year  1994 
directed  AMS  to  establish  a  ijser  fee 
program  to  recover  the  costs  associated 
with  agricultural  commodities  quality 
standards.  In  response,  th6  service  has 
implemented  cost-cutting  actions 
(reorganization  and/or  downsizing  of 
field  offices  and  technical  support 
services)  which  reduced  obligations  by 
$569,175  from  FY-92  to  FY-93. 
Nonetheless,  despite  these  measures, 
the  Agency  has  determined  that  due  to 
the  increases  in  p'-ogram  operating 
costs,  an  increase  in  fees  is  necessar\^  to 
meet  rising  costs  and  prevent  financial 
los.ses. 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (59 
FR  26762)  on  May  24,  1994  with  a  thirtv 
day  comment  period.  The  comment 
period  closed  on  June  24. 1994. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the 
Agricultural  Marketing  Service.  No 
comments  were  received  regarding  this 
proposed  rule. 

Pursuant  to  5  USC  553,  it  is  found  and 
determined  that  good  cause  exists  for 
not  postponing  the  effective  date  until 
thirty  days  after  the  publication  in  the 
Federal  Register  because:  (1)  these 
programs  have  incurred  a  loss  in  fiscal 
year  1994;  (2)  this  action  should  be 
made  effective  upon  publication  in  the 
Federal  Register  so  that  fees  will  reflect 
the  costs  of  services  rendered  as  soon  as 
possible  and;  (3)  interested  persons 
were  afforded  a  thirty  day  comment 
period  and  no  comments  were  received. 

List  of  Subiects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods,  Fruit  juices. 
Fruits,  Reporting  and  recordkeeping 
requirements,  and  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  52  is  amended  as 
follows: 
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PART  52  REGULATIONS  GOVERNING 
INSPECTION  AND  CERTIFICATION  OF 
PROCESSED  FRUITS  AND 
VEGETABLES.  PROCESSED 
PRODUCTS  THEREOF.  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS 

1.  The  authority  citation  for  7  CFR 
Part  52  is  revised  to  read  as  follows: 

Authority:  7  USC  1622. 1624. 

2.  Section  52.42  is  revised  to  read  as 
follows: 

S52.42    SetMdutoeffees. 

Unless  otherwise  provided  in  a 
written  agreement  between  the 
applicant  and  the  Administrator,  the  fee 
for  any  inspection  service  performed 
under  the  regulations  in  this  part,  shall 
be  at  the  rate  of  $39.50  per  hour  plus 
one-half  the  hourly  rate  per  hour  for  all 
scheduled  overtime  hours.  When  work 
is  performed  on  a  holiday,  an  additional 
hour  shall  be  charged  at  the  regular 
hourly  rate  for  eadi  hour  worked.  A  ten 
(10)  percent  night  differential  charge 
will  be  made  for  all  work  performed 
between  the  hours  of  6  p.m.  and  6  a.m. 

3.  A  new  §  52.47  is  aaded  to  read  as 
follows: 

S  52.47   Ctumging  Types  of  Service. 

If  an  applicant  cancels  a  new  year- 
round  contract  before  a  full  year  has 
elapsed,  the  applicant  shall  be  charged 
the  din^erence  between  the  year-round 
rate  and  less  than  year-round  rate  for  the 
full  period  the  year-round  contract  was 
in  effect.  If  an  applicant  cancels  a  year- 
round  contract  after  a  full  year  or  more 
of  uninterrupted  service,  the  fee  remains 
at  the  year-round  rate. 

4.  In  §  52.50.  the  1st  sentence  is 
revised  to  read  as  follows: 

§  52.50   Travel  end  other  expenses. 

Charges  may  be  made  to  cover  the 
cost  of  travel  time  incurred  in 
connection  with  the  performance  of  any 
inspection  service,  including  appeal 
inspections,  at  the  rate  of  $39.50  per 
hour.  •  *  * 

5.  In  §  52.51,  paragraphs  (c)  (1).  (c)  (2). 
(d)  (1).  and  (d)  (2)  are  revised  to  read  as 
follows: 

S  52.51    Charges  (or  inspection  on  a 
contract  basis. 

•        •        *        *        • 

(c)*  •  • 

(1)  For  personnel  assigned  on  a  year- 
round  basis:  Each  inspector — $34.00  per 
hour. 

(2)  For  personnel  assigned  on  less 
than  a  year-round  basis:  Each 
inspector — $39.50  per  hour.  In-plant 
sampler— $22.00  per  hour. 


(d)*  *   • 

(1)  Each  inspector — $39.50  per  hour.» 

(2)  In-plant  sampler— $22.00  per  hour. 

•        *        *        ♦        * 

Dated:  .August  8,  1994. 
Lon  Halamiya, 

Administrator. 

IFR  Doc  94-19894  Filed  8-11-94:  8:4.=)  am) 
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7  CFR  Part  905 

[Docket  No.  FV94-905-1IFR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangeios  Grown  in  Florida;  Expenses 
and  Assessment  Rate  for  1994-95 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Ser\'ice. 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  1994-95  fiscal 
year  under  Marketing  Order  No.  905. 
Authorization  of  this  budget  enables  the 
Citrus  Administrative  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  August  1,  1994.  through 
July  31, 1995.  Comments  received  by 
September  12, 1994,  will  be  considered 
prior  to  any  finalization  on  this  interim 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington.  DC  20090-6456  or  by  Fax: 
(202)  720-5698.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 
All  comments  should  reference  the 
docket  number,  date,  and  page  number 
of  this  Issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
5127:  or  William  Pimenthal.  Southeast 
Marketing  Field  Office.  Fruit  & 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  Florida 
33883-2276;  telephone:  (813)  299-4770. 


'  Lx(.rpt  a  minimum  of  8  hours  per  day  will  J>p 
bMfd  in  lieu  of  a  minimum  of  40  hours  a  week. 


SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under  , 
Marketing  Agreement  and  Marketing 
Order  No.  905.  as  amended  [7  CFR  Part 
905),  regulating  the  handHng  of  oranges, 
grapefruit,  tangerines,  and  tangeios 
grown  in  Florida,  hereinafter  referred  to 
as  the  order.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  oranges,  grape&uit,  tangerines, 
and  tangeios  growai  in  Florida  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable  citrus 
fruit  during  the  1994-95  fiscal  year, 
beginning  August  1.  1994.  through  July 
31. 1995.  This  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15){A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdictimi  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
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behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
There  are  approximately  100  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  fresh  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  approximately 
10,200  producers  of  these  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  5500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  minority  of  these 
handlers  and  a  majority  of  these 
producers  may  be  classified  as  small 
entities. 

This  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
citrus  fruit  handled  from  the  beginning 
of  such  period.  An  annual  budget  of 
expenses  and  assessment  rate  is 
prepared  by  the  Committee  and 
submitted  to  the  Department  for 
approval.  The  Committee  members  are 
handlers  and  producers  of  Florida 
citrus.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budget  is  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  the  expected 
cartons  (Vs  bushels)  of  fruit  shipped. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  whu  h  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  The  annual  budget  and 
assessment  rate  are  usually 
recommended  by  the  Committee  shortly 
before  a  season  starts,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 
approvals  must  be  expedited  so  that  the 
Committee  will  have  funds  to  pay  its 
expenses. 

The  Committee  met  June  21,  1994. 
and  unanimously  recommended 
expenses  of  $210,000  for  the  1994-95 
fiscal  year,  with  an  assessment  rate  of 
$0,003  per  Vs  bushel  carton  of  fresh  fruit 
shipped. 

In  comparison,  1993-94  budget 
expenses  were  $200,000  with  an 
approved  assessment  of  $0.00285.  This 
represents  increases  of  $10,000  in 
expenses  and  of  $0.00015  in  the 


assessment  rate  from  the  amounts 
recommended  for  the  current  fiscal  year. 
The  assessment  rate,  when  applied  to 
anticipated  shipments  of  66,000,000 
cartons  of  assessable  fhjit,  will  yield  a 
total  of  $198,000  in  assessment  "income. 
Interest  income  for  1994-95  is  estimated 
at  $2,000.  This,  along  with  $10,000  fi-om 
the  Committee's  authorized  reser\e 
fund,  will  be  adequate  to  cover 
additional  expenses.  Funds  in  the 
reserve  at  the  end  of  the  1994-95  fiscal 
year,  estimated  at  $125,000,  will  be 
within  the  maximum  permitted  by  the 
order  of  approximately  one-half  of  one 
fiscal  year's  expenses. 

Major  expense  categories  for  the 
current  fiscal  year  include  $98,300  for 
salaries.  S36,000  for  the  Manifest- 
department,  and  $12,600  for  insurance 
and  bonds. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not" 
have  a  significant  economic  impact  on 
a  substantia!  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  herebv  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pufsuajit  to  5  U.S.C.  553.  it  is  found 
and  determined  upon  good  cause  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  pubUc  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  gcou  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  this  fiscal  year  begins  on 
August  1.  1994,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  year  apply  to  all  assessable 
oranges,  grapefruit,  tangerines,  and 
tangelos  handled  during  the  fiscal  year: 
(3)  handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeti.ng 
and  is  similar  to  other  budget  actions 
issued  in  past  years:  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 


List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements.  Tangelos.  Tingerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  905  is  amended  as 
follows: 

PART  905-ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS, 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 
Authority:  7  I'.SC.  601-674 

.     2.  A  new  §  905.233  is  added  to  read 
as  follows: 

Note:  This  section  wiil  luit  apponr  in  the 
annual  Code  of  Federal  R.-gulations, 

§  905.233    Expenses  and  assessment  rate. 

Expenses  of  5210,000  by  the  Citrus 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0,003  per  4/5  bushel  carton  of 
assessable  fruit  is  established  for  the 
fi.scal  year  ending  July  31.  1995.  Any 
unexpended  funds  may  be  <  nrried  over 
as  a  reserve. 

Dated:  August  8.  1994. 
Eric  M.  Fonnan, 

Deputy  Dirt-rtor.  Fruit  and  \'f:;'t(ihlt  Division 
!FR  Doc  94-19805  Fited  8-11-94:  8  45  ar.ij 
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7  CFR  Part  920 

[Docket  No.  FV94-820-31FR] 

Expenses  and  Assessment  Rate  for 
the  1994-95  Fiscal  Year  for  the 
Marketing  Order  Covering  Kiwifruit 
Grown  in  California 

AGENCY:  Agricultural  Marketing  Servi:-c. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  interim  final  authorizes 
expenses  and  establishes  an  assessment 
rate  for  the  Kiwifruit  Administrative 
Committee  (Committee)  under 
Marketing  Order  (M.O.)  No.  920  for  the 
1994-95  fiscal  year.  Authorization  of 
this  budget  enables  the  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Fffective  beginning  August  1. 
1994,  through  July  31.  1995.  Comments 
received  by  September  12.  1994.  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
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concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division.  AMS,  USDA,  P.O.  Box  96456. 
Room  2523-S.  Washington,  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
.  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rose  Aguayo,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  2202  Monterey  Street, 
Suite  102B,  Fresno,  CA  93721. 
telephone:  (209)  487-5901;  or  Britthany 
Beadle,  Marketing  Order  Administration 
Branch.  F&V.  AMS,  USDA.  P.O.  Box 
96456,  Ro<Mn  2523-S,  Washington,  DC 
20090-6456:  telephone:  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  920  (7  CFR  Part 
920] .  as  amended,  regulating  the 
handling  of  kiwifruit  grown  in 
California,  hereinafter  referred  to  as  the 
"order".  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-«74l, 
hereinafter  referred  to  as  the  "Act". 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order^rovisions  now  in 
effect.  California  kiwifruit  are  subject  to 
assessments  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  California 
kiwifruit  during  the  1994^5  fiscal  year 
beginning  August  1.  1994,  through  July 
31, 1995.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary'  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 


inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date' 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  R^ulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  sinall  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  kiwifruit  grown  in  California  who  are 
subject  to  regulation  under  the  kiwifruit 
marketing  order  and  approximately  600 
producers  of  kiwifruit  in  the  regulated 
area.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  tlian 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receiprts  are  less  than  $5,000,000.  The 
majority  of  kiwifruit  producers  and 
handlers  may  be  classified  as  small 
entities.  '  " 

The  kiwifruit  marketing  order, 
admiaistered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  kiwifruit  handled  from  the 
beginning  of  such  year.  The  budget  of 
expenses  for  the  1994-95  fiscal  year  was 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  of  California  kiwifruit.  They 
are  faoiiliar  with  the  Committee's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  was 
formulated  and  discussed  in  public 
meeticgs.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  kiwifruit.  Because  that  rate 
is  applied  to  actual  shipments,  it  mu.st 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 


recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  shortly  before  a  season  ' 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  met  on  June  15, 1994, 
and  unanimously  recommended  1994- 
95  marketing  order  expenditures  of 
$167,862  and  an  assessment  rate  of 
$0.01  per  tray  or  tray  equivalent  of 
kiwifruit.  In  comparison,  1993-94 
marketing  year  budgeted  expenditures 
were  $156,150.  which  is  $11,712  less     - 
than  the  $167,862  recommended  for  this 
fiscal  year.  The  assessment  rate  of  $0.01 
per  tray  or  tray  equivalent  is  the  same 
as  last  year's  assessment  rate.  The  major 
budget  category  for  1994-95  is  $98,360 
for  administrative,  staff  and  field 
salaries. 

As.sessment  income  for  1994-95  is 
estimated  to  total  $110,000  based  on 
anticipated  fresh  domestic  shipments  of 
11  million  trays  or  tray  equivalents  of 
kiwifruit.  The  assessment  income  will 
have  to  be  augmented  by  $57,862  from 
the  Committee's  reserves  to  provide 
adequate  funds  to  cover  budgeted 
expenses.  Funds  in  the  reserve  at  the 
end  of  the  1993-94  fiscal  year  are 
estimated  to  be  $87,138.  The  reserve 
fund  will  be  within  the  maximum 
-permitted  by  the  order  of  one  fiscal 
year's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has  - 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  eiitities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effKtivo 
cinte  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred^n  a  continuous 
basis:  (2)  the  1994-95  fiscal  year  b^ns 
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August  1. 1994,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  year  apply  to  all  assessable 
kiwifruit  handled  during  the  fiscal  year; 
(3)  handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting; 
and  (4)  this  interim  final  rule  provides 
a  30-day  comment  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit.  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  920  continues  to 
read  as  follows: 

PART  92&-KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  920.210  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§920.210    Expenses  and  assessment  rate. 

Expenses  of  $167,862  by  the  Kiwifruit 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
Scr.Ol  per  tray  or  tray  equivalent  of 
assessable  kiwifruit  is  established  for 
the  1994-95  fiscal  year  ending  on  July 
31.  1995.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  August  8, 1994. 
Eric  M.  Foman. 

Deputy  Director.  Fruit  and  Vegetable  Division 
IFR  Dor.  94-19782  Filed  8-11-94;  8:45  am]  . 
BILLING  COOe  3410-02-P 


7  CFR  Part  945 

[Docket  No.  FV94-945-1 IFRJ 

Irish  Potatoes  Grown  in  Certain 
Designated  Counties  in  Idaho,  and 
Malheur  County,  Oregon;  Expenses 
and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  945  for  the  1994-95  fiscal 
period.  Authorization  of  this  budget 
enables  the  Idaho-Eastern  Oregon  Potato 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 


Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  August  1. 1994.  through 
July  31. 1995.  Comments  received  by 
September  12, 1994,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  hiterested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington.  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918:  or  Dennis  L  West,  Northwest 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  Green- 
Wyatt  Federal  Building,  room  369. 1220 
Southwest  Third  Avenue.  Portland,  OR 
97205,  telephone  503-326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  under  Marketing  Agreement 
No.  98  and  Order  No.  945,  both  as 
amend«d  (7  CFR  part  945),  regulating 
the  handling  of  Irish  potatoes  grown  in 
designated  counties  in  Idaho,  and 
Malheur  County.  Oregon.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
1286B. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  Idaho-Eastern  Oregon  potatoes 
are  subject  to  assessments.  Funds  to 
administer  the  Idaho-Eastern  Oregon 
potato  marketing  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  potatoes 
handled  during  the  1994-95  fiscal 
period,  which  begins  August  1.  1994, 
and  ends  July  31, 1995.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 


handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  njle  on  tho 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretar>''s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the  ' 
date  of  the  entrv  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory-  Flexibility  Acct  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulator>'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own" 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  2.100 
producers  of  Idaho-Eastern  Oregon 
potatoes  under  this  marketing  order, 
and  approximately  60  handlers.  Smiiil 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
S500.000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  SS.OOO.OdO  The 
majority  of  Idaho-Eastern  Ore^i u  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1944- 
95  fiscal  period  was  prepared  by  the 
Idaho-Eastern  Oregon  Potato  Cnmmiftyf, 
the  agency  responsible  for  lo(.al 
administration  of  the  marketing  ordtT. 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Idaho-Eastern  Oregon  potatoes.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  service:, 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 


41382        Federal  Register  /  Vol.  59.  No.  155  /  Friday.  August  12,  1994  /  Rules  and  Regulations 


The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Idaho-Eastern 
Oregon  potatoes.  Because  that  rate  will 
be  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  met  June  7. 1994,  and 
unanimously  recommended  a  1994-95 
budget  of  $99,879,  $937  more  than  the 
previous  year.  Increases  of  $2,737  for 
salaries,  $300  for  telephone,  $200  for 
postage,  $500  for  meetings  and 
miscellaneous,  and  $200  for  Federal 
payroll  taxes  will  be  partially  offset  by 
a  decrease  of  $3,000  for  reserve/auto 
purchase. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.0026  per  hundredweight,  the  same  as 
each  year  for  the  past  decade.  This  rate, 
when  applied  to  anticipated  shipments 
of  32,000,000  hundredweight,  will  yield 
$83,200  in  assessment  income.  This, 
along  with  $16,&79  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  Committee's  authorized 
reserve  at  the  beginning  of  the  1994-95 
fiscal  period,  estimated  at  about 
$60,000,  will  be  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
period's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  t.onsideration  of  all  relevant 
matter  piesented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessarv-, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  begins  on 
Augu.st  1, 1994.  and  the  marketing  order 


requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
Idaho-Eastern  Oregon  potatoes  handled 
during  the  fiscal  period;  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action.  x 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  945  is  amended  as 
follows: 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
Part  945  continues  to  read  as  follows: 

Authority:  7  US  C.  601-674. 

2.  A  new  §  945.247  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  945.247    Expenses  and  assessment  rate. 

Expenses  of  $99,879  by  the  Idaho- 
Eastern  Oregon  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0026  per  hundredweight  of 
assessable  potatoes  is  established  for  the 
fiscal  period  ending  July  31,  1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated;  .August  8,  1994. 
Robert  C.  Keeney, 

DppiityDirPctor.  Frintand  Vefi'':ible  Division. 
|FR  Doc.  94-19803  Filed  8-1 1-94;  8.45  am) 

BILLING  CODE  341(M)2-P 


7  CFR  Part  959 

[Docket  No.  FV94-959-1IFR] 

Onions  Grown  in  South  Texas; 
Expenses 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  under 
Marketing  Order  No.  959  for  the  1994- 
95  fiscal  period.  Authorization  of  this 
budget  enables  the  South  Texas  Onion 
Committee  (Committee)  to  incur 


expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  August  1, 
1994,  through  July  31, 1995.  Comments 
received  by  September  12, 1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456.  telephone  202-720- 
9918,  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  1313 
East  Hackberry,  McAllen,  Texas  78501, 
telephone  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959),  regulating 
the  handling  of  onions  grown  in  South 
Texas.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  iinat  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action 
authorizes  expenditures  for  the  1994-95 
fiscal  period,  which  begins  August  1. 
1994.  and  ends  July  31. 1995.  This 
interim  final  rule  will  not  preempt-any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
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handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretar>'  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  47  producers 
of  South  Texas  onions  under  this 
marketing  order,  and  approximately  34 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aiuiual  receipts  are  less 
than  $5,000,000.  The  majority  of  South 
Texas  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  South  Texas  onions.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget. 

The  Committee,  in  a  mail  vote, 
unanimously  recommended  a  1994-^95 
budget  of  $80,000  for  personnel,  office, 
and  compliance  expenses,  the  same  as 
last  year. 

The  assessment  rate  and  funding  for 
the  research  and  promotion  projects  will 
be  recommended  at  the  Committee's 
organizational  meeting  this  fall.  Thes«^ 
funds,  along  with  the  administrative 
expenses  for  personnel,  office,  and 
compliance,  will  comprise  the  total 
budget.  Funds  in  the  reserve  as  of  May 


31.  1994.  estimated  at  $346,415.  were 
within  the  maximum  permitted  by  th« 
order  of  two  fiscal  periods'  expenses. 
These  funds  will  be  adequate  to  cover 
any  expenses  incurred  by  the 
Committee  prior  to  the  approval  of  the 
assessment  rate. 

Since  no  assessment  rate  is  being 
recommended  at  this  time,  no 
additional  costs  will  be  imposed  on 
handlers.  Therefore,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  fiscal  period  begins  on 
August  1.  1994.  and  the  Committee 
needs  to  have  approval  to  pay  its 
expenses  which  are  incurred  on  a         ^ 
continuous  basis;  (2)  this  action  is 
similar  to  that  taken  at  the  beginning  of 
the  1993-94  fiscal  period:  and  (3)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  959  is  amended  as 
follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §959.235  is  added  to  read 
as  follows: 

Note;  Thi.s  section  will  not  app<!ar  in  th»r 
(Axie  of  Federal  Regulations. 

§959.235    Expenses. 

Expenses  of  $80,000  by  the  South 
Texas  Onion  Committee  are  authorized 
for  the  fiscal  period  ending  July  31. 
1995.  Unexpended  funds  may  be  carried 
u\Ki  as  a  reserve. 


Dated:  August  8.  1994. 
Eric  M.  Fonnui,  • 

Deputy  Director.  Fruit  and  VcgHnblf  Division 
|FR  Doc.  94-19804  Filt-d  8-11-94;  8:4';  ami 
BILUNC  CODE  MtO-U-P 


7  CFR  Part  987 

[Docket  No.  FV94-987-1IFRJ 

Domestic  Dates  Produced  or  Packed  in 
Riverside  County,  CA;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  987  for  the  1994-95  crop 
year.  Authorization  of  this  budget 
enables  the  California  Date 
Administrative  Committee  (Committee) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessnietits 
on  handlers. 

DATES:  Effective  October  1.  1994. 
through  September  30.  1995.  Comments 
received  by  September  12, 1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invitedio  submit  written  comments 
concerning  this  ac:tion.  Comments  must 
be  sent  in  triplicate  to  the  Do<:ket  Clerk, 
Fruit  and  Vegetable  Division.  AMS. 
USDA.  P.O.  Box  96456,  Room  2.523-S, 
Washington.  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  refereni« 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
in.spection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USD.A.  HO. 
Box  96456,  room  2523-S.  Washington, 
DC  20090-6456,  telephone  202-720- 
9918:  or  Maureen  Peilo,  Cailifomia 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  2202 
Monterey  Street,  .suite  102B.  Fre.sno. 
California  93721.  telephone  209-487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  987.  both  as  amended  (7 
CFR  part  987).  regulating  the  handling 
of  dates  produced  or  packed  in 
Riverside  County.  California.  The 
marketing  agreement  and  order  are 
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eflective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect, 
California  dates  are  subject  to 
assessments.  Funds  to  administer  the 
California  date  marketing  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  dates  during  the  1994-95 
crop  year  which  begins  October  1, 1994, 
and  ends  September  30, 1995.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
4)olicies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  v.l.i.^h  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entrj-  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 
-    The  purpose  of  the  RFA  is  to  fit 
regulaforv-  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  135 
producers  of  California  dates  under  the 
marketing  order  and  approximately  25 


handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
California  date  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  crop  year  was  prepared  by  the 
California  Date  Administrative 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  ahd  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  dates.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  dates.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  tlie  Committee's  expenses. 

The  Committee  met  on  March  17. 
1994,  and  by  a  vote  of  6  to  2  with  one 
abstention  recommended  a  1994-95 
budget  and  assessment  rate.  The 
Committee  again  met  on  July  7,  1994, 
and  unanimously  recommended  the  line 
item  operating  expenses  and  by  a  vote 
of  6  to  2  recommended  the  line  item 
promotional  expenses  in  the  budget. 
The  1994-95  budget  of  $571,000  is 
$101,440  less  than  the  previous  year. 
Included  in  the  budgeted  expenditures 
is  an  operating  budget  of  $135,135, 
$13,335  more  than  last  year,  with  a  26 
percent  surplus  account  allocation,  for  a 
net  operating  budget  of  $100,000,  or 
$2,560  more  than  last  year.  Budget  items 
for  1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Executive 
Director's  salary,  $57,500  ($55,000), 
Administrative  Assistant's  salar\', 
$18,500  ($15,000),  health  and  related 
benefit^,  $8,500  ($7,500),  utilities. 
$1,500  ($1,200),  telephone,  $5,000 
($3,000).  office  .supplies,  $3,600 
{$1,50Q),  furniture  and  equipment. 
$7,400  ($1,000),  printing,  $1,600 
($1,000),  and  insurance,  $2,500  ($2,300). 
Items  which  have  decreased  compared 
to  the  amount  budgeted  for  1993-94  (in 
parentheses)  are:  payroll  taxes,  $5,814 
($6,000),  postage  and  meter  rental. 


$1,700  ($2,000),  repair  and  maintenance 
$500  ($600),  travel  and  mileage,  $1,500 
($2,000),  contingency,  $221  ($4,000), 
and  market  promotion,  $450,000 
($575,000).  The  Committee  also 
eliminated  funding  for  a  clerk, 
unemployment  reserve,  and  USDA 
compliance  audits  for  which  $6,000, 
$1,000,  and  $1,900  were  recommended 
last  year,  respectively.  All  other  items 
are  budgeted  at  last  year's  amounts. 

The  assessment  rate  of  $1.50  per 
hundredweight  is  $0.25  more  than  last 
season.  This  rate,  when  applied  to 
anticipated  date  shipments  of 
38,000,000  pounds,  will  yield  $570,000 
in  assessable  income.  This,  along  with 
$1,000  in  interest  income,  will  result  in 
$21,000  in  excess  income  which  the 
Committee  recommended  be  allocated 
to  its  reserve.  These  reserve  funds, 
which  the  Committee  estimates  would 
be  $121,000  as  of  September  30, 1995, 
would  be  within  the  maximum  amount 
permitted  by  the  order  of  not  to  exceed 
50  percent  of  the  average  of  expenses 
incurred  during  the  most  recent  five 
preceding  crop  years,  except  that  ah 
established  reserve  need  not  be  reduced 
to  conform  to  any  recomputed  average. 
Funds  held  by  the  Committee  at  the  end 
of  the  crop  year,  including  the  reserve, 
which  are  in  excess  of  the  crop  year's 
expenses  may  be  used  to  defray 
expenses  for  four  months  and  thereafter 
the  Committee  shall  refund  or  credit  the 
excess  funds  to  the  handlers. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessar>', 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
crop  year  begins  on  October  1, 1994, 
and  the  marketing  order  requires  that 
the  rate  of  assessment  for  the  crop  year 


Federal  Register  /  Vol. 


59.  No.  155  /  Friday.  AuRust  12.  1994  /  Rules  and  Regulation. 


41385 


apply  to  all  assessable  dates  handled 
during  the  crop  year;  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years:  and  (4)  this  interim  Final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finaiization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  987 

Dates.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  987  is  amended  as 
follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  987.337  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  987.337    Expenses  and  assessment  rate. 

Expenses  of  $571,000  by  the 
California  Date  Administrative 
Committee  are  authorized,  and  an 
assessment  rate  of  $1.50  per 
hundredweight  of  assessable  dates  is 
established  for  the  crop  year  ending 
September  30, 1995.  Unexpended  funds 
may  be  carried  over  as  a  reserve  within 
the  limitations  specified  in  §  987.72(c) 
and  (d). 

Dated:  August  8,  1994. 
Eric  M.  Forman. 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[PR  Doc.  94-19784  Filed  8-11-94;  8:45  am| 
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7  CFR  Part  993 

[Docket  No.  FV94-993-itFR] 

Dried  Prunes  Produced  in  California; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Ser\ice 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  993  for  the  1994-95  crop 
year.  Authorization  of  this  budget 
enables  the  Prune  Marketing  Committee 
(Committee)  to  incur  expenses  that  are 


reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  August  1. 
1994.  through  July  31, 1995.  Comments 
received  by  September  12, 1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456,  room  2523-S 
Washington.  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P  O 
Box  96456,  room  2523-S.  Washington 
DC  20090-6456.  telephone  202-720- 
9918:  or  Richard  P.  Van  Diest,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno 
CalLfomia  93721,  telephone  209-487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993.  both  as  amended  (7 
CFR  part  993),  regulating  the  handling 
of  dried  prunes  produced  in  California. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  pf  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect.  California  prunes  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  prunes 
handled  during  the  1994-95  crop  year, 
which  begins  August  1, 1994,  and  ends 
July  31,  1995.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  e.xhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 


with  the  Secretary  a  petiUon  stating  that 
the  order,  any  provisions  of  the  order, 
or  any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
IS  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulator)'  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricuhural 
Marketing  Ser\-ice  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory-  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1.360 
producers  of  California  prunes  under 
this  marketing  o^-der.  and  approximately 
20  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
California  prune  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1994- 
95  crop  year  was  prepared  by  the  Prune 
Marketing  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  prunes.  They  are  familiar 
with  the  Committee  s  needs  and  with 
the  costs  of  goods  and  serxices  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  proviae 
input. 
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The  assessment  rate  racommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  dried  California  prunes. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

The  Committee  met  June  28, 1994, 
and  imanimously  recommended  a 
1994-95  budget  of  $270,200,  $21,395 
more  than  the  previous  year.  Budget 
items  for  1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Executive  salaries, 
$83,850  ($81,500),  clerical  salaries, 
$18,650  ($17,600),  employee  benefits, 
$15,800  ($14,500),  audit  fees,  $3,650 
($3,500),  ofBce  rent,  $21,500  ($19,000), 
postage  and  messenger,  $5,000  ($4,500), 
telephone,  $2,500  ($2,000),  fieldman 
travel,  $4,000  ($3,500),  purchase  of 
equipment,  $4,500  (3,000),  acreage 
survey  $10,000  ($5,000),  and  reserve  for 
contingencies,  $19,250  ($6,705).  Items 
which  have  decreased  compared  to  the 
amoimt  budgeted  for  1993-94  (in 
parentheses)  are:  Temporary  help, 
$5,000  ($8,000),  and  data  processing, 
$3,500  ($7,000).  All  other  items  are 
budgeted  at  last  year's  amounts. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$1.60  per  salable  ton.  $0.30  less  than  the 
previous  year.  This  rate,  when  applied 
to  anticipated  shipments  of  168,875 
salable  tons,  will  yield  $270,200  in 
assessment  income,  which  will  be 
adequate  to  cover  budgeted  expenses. 
Any  funds  not  expended  by  the 
Committee  during  a  crop  year  may  be 
used,  pursuant  to  §  993.81(c),  for  a 
period  of  five  months  subsequent  to  that 
crop  year.  At  the  end  of  such  period,  the 
excess  funds  are  returned  or  credited  to 
handlers. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
^haye  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  cmisideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  infonnation,  it  is  hereby  found 
that  this  rule,  as  hweinafter  set  forth, 
will  t«id  to  effiectuate  the  declared 
policy  of  the  Act. 

Purauant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 


that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis,  (2)  the  crop  year  begins  on  August 
1, 1994,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
California  prunes  handled  during  the 
crop  year;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums.  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 
follows: 

PART  9$3— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  993.345  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Rederal  Regulations. 

§993.345   Expenses  and  assessment  rats. 

Expenses  of  $270,200  by  the  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $1.60  per 
salable  ton  of  dried  prunes  is 
established  for  the  crop  year  ending  July 
31, 1995.  Unexpended  funds  may  be 
carried  over  as  a  reserve  within  the 
limitations  specified  in  §  993.81(c). 

Dated:  August  8, 1994. 
Eric  M.  FerBuun, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-19783  Filed  8-11-94;  8:45  ami 
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Farmers  Home  Administration 

7  CFR  Parts  1901, 1940. 1951,  and  2003 

Rural  Development  Administration 

7  CFR  Part  4284 

RIN  0570-AA02 

Rural  Technology  Development  Grants 

AGENCIES:  Rural  Development 
Administration  and  Farmers  Home 
Administration,  USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  The  Rural  Development 
Administration  (RDA)  promulgates  a 
new  regulation  for  Community  Facility 
grants.  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  that  are  utilized  by  RDA  in 
administering  Community  Facility 
grants.  This  action  complies  with 
legislation  which  authorizes  grants  for 
establishing  and  operating  centers  for 
rural  technology  or  cooperative 
development.  The  intended  effect  of  this 
action  is  to  publish  regulations  and 
application  processing  procedures  to 
implement  this  new  grant  program  to 
award  fiscal  year  (FY)  1994  grants 
before  the  end  of  the  FY. 

DATES:  These  interim  regulations  are 
effective  August  12, 1994.  Comments 
should  be  in  writing  and  received  on  or 
before  October  11, 1994. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch.  FmHA,  USDA,  Room  6348, 
South  Agriculture  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250-0700.  All 
written  comments  made  pursuant  to  this 
notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATKm  CONTACT: 

Jennifer  Barton,  Loan  Specialist, 
Community  Facilities  Division,  Room 
6304,  South  Agriculture  Building,  14th 
and  Independence  Avenue  SW., 
Washington,  DC  20250-0700. 
Telephone:  (202)  720-1504. 

SUPPLEMBITARY  information: 

Cross  References  of  Regulatiou 

The  Rural  Development 
Administration  is  a  result  oi  a 
reorganization  of  programs  administered 
by  Farmers  Home  Administration 
(FmHA)  as  required  by  secti(m  364  of 
the  Consolidated  Farm  and  Rural 
Development  Act  (CONACT),  as 
amended,  (7  U.S.C.  20060  and  an  order 
of  the  Secretary  of  Agricuhuie.  Dual- 
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references  or  cross-references  to  FmHA 
regulations  are  provided  for  by  section 
3B4. 

Classification 

This  interim  rule  has  been  determined 
to  be  significant/economically 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G.  "Environmental  Program." 
RDA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  91-l9a.  an  Environmental  Impact 
Statement  is  not  required. 

Executive  Order  12778 

This  document  has  been  reviewed  in 
light  of  Executive  Order  (E.O.)  12778 
and  meets  the  applicable  standards 
provided  in  sections  2(a)  and  2(b)(2)  of 
that  E.O.  Provisions  within  this  part 
which  are  inconsistent  with  State  law- 
are  controlling.  All  administrative 
remedies  pursuant  to  7  C.F.R.  part  1900. 
subpart  B.  must  be  exhausted  prior  tq 
filing  suit. 

Intergovernmental  Review 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.771.  Rural  Technology 
Development  Grants,  and  are  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  RDA  conducts 
intergovernmental  consultation  in  the 
manner  delineated  in  FmHA  Instruction 
1940-J. 

Paperwork  Reduction  Act 

The  information  collection  or 
recordkeeping  requirements  contained 
in  these  regulations  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  control  numbers  0575- 
0018.  0575-0060.  and  0570-0006  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980.  This  interim 
final  rule  does  not  revise  or  impose  any 
new  information  collection  or 
recordkeeping  requirement  from  those 
approved  by  OMB. 

Justification  for  Interim  Final  Rule 

It  is  the  policy  of  the  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 


published  for  public  comment  not 
withstanding  the  exemption  of  5  U.S.C. 
553  with  respect  to  such  rules. 
However,  the  Department  is  making  this 
action  effective  immediately  upon 
publication  in  the  Federal  Register 
without  securing  prior  public  comment. 

The  purpose  of  this  rule  is  to 
implement  section  2347  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (Pub.  L.  101-624)  which 
amends  Sec.  310B  (f)  through  (h) 
(7  U.S.C.  1932)  of  the  CONACT.  This 
statutory  amendment  created  a  new 
program  for  Rural  Technology  Grants.  In 
FY  1993.  $1  million  was  appropriated  to 
this  program  as  part  of  the  Extension 
Service  (ES)  budget.  Three  proposals 
were  selected  for  funding  under  ES 
administration.  The  program  was 
transferred  to  RDA  under  a 
Memorandum  of  Understanding.  ES 
received  another  appropriation  in  their 
budget  in  FY  1994  for  $1.5  million.  This 
amount  has  been  transferred  to  RDA 
through  an  apportionment  of  hands. 
RDA  is  responsible  for  implementing 
this  program  for  FY  1994. 

It  has  been  determined  that  failure  to 
implement  the  program  will  result  in  a 
substantial  negative  impact  in  the  rural 
areas  if  grants  from  this  program  are  not 
awarded  from  the  appropriation  for  FY 
1994.  Because  the  appropriated  funds 
for  this  program  are  not  available  past 
the  end  of  FY  1994,  it  is  essential  that 
this  authorization  be  implemented  this 
year.  RDA  anticipates  receiving  a  wide 
rangexif  grant  proposals  as  compared  to 
the  funding  availability  and  expects  the 
level  of  competition  to  be  high.  These 
regulations  have  a  sunset  provision  of 
July  13. 1995. 

The  economies  of  many  rural  areas 
have  experienced  significant  stress  as  a 
result  of  relying  primarily  on  the 
agricultural  or  natural  resource-based 
industries  to  provide  employment.  As 
the  result  of  improvements  in  efficiency 
and  productivity  or  the  decline  in 
importance  of  those  industries  in  c-ertain 
areas,  employment  opportunities  and 
the  general  economy  of  those  areas  have 
declined  significantly.  Therefore, 
immediate  implementation  of  this 
program  will  provide  $1.5  million  for- 
these  needy  areas. 

Since  this  is  a  new  program,  there  is 
no  historical  data  available  to  quantify 
benefits.  However,  the  benefit  to  be 
derived  from  the  program  is  the  " 
opportunity  to  create  new  investment 
and  employment  opportunities  in  rural 
areas  based  on  new  uses  for  agricultural 
or  natural  resources,  thereby  assisting  in 
the  diversification  of  rural  economies, 
creating  new  employment 
opportunities,  and  simultaneously 


developing  new  markets  for  agricultural 
products  and  natural  resources. 

The  hiterim  Final  Rule  describes  the 
procedures  and  practices  for  applying 
for  and  obtaining  this  grant  assistance. 
The  Agency,  however,  is  providing  for 
public  comment  in  order  for  members  of 
the  public  who  wish  to  suggest 
alternative  rule  provisions  or  cdlirses  of 
action  in  implementing  this  program  to 
have  an  opportunity  to  give  RDA  the 
benefit  of  their  views.  In  the  event  that 
public  comments  are  received,  the 
Department  will  consider  them,  as 
appropriate,  before  further  publishing  of 
this  rule. 

Program  Description 

Grants  awarded  under  the  Rural 
Technology  Development  Grant  (RTDG) 
program  will  be  to  nonprofit  institutions 
and  public  bodies  to  establish  and 
operate  centers  for  rural  technology  or 
cooperative  development.  The  term 
"nonprofit  institution"  is  defined  by  the 
CONACT.  Sec.  310B(f)(4)(A)  to  mean 
"*  •  *  any  organization  or  institution, 
including  an  accredited  institution  of 
higher  education,  no  part  of  the  net 
earnings  of  which  inures,  or  may 
lawfully  inure,  to  the  benefit  of  any 
private  shareholder  or  individual." 
While  this  definition  does  not  include 
public  bodies,  the  reference  to  public 
bodies  in  Sec.  310B(f)  of  the  CONACT 
does  indicate  congressional  intent  to 
make  rural  technology  development 
grants  available  to  pubhc  bodies.  The 
term  "public  body"  has  been  defined  to 
mean  any  State,  county,  city,  tov^Tiship. 
incorporated  towns  and  villages, 
boroughs,  authorities,  districts,  locally- 
based  areawide  economic  development 
organizations,  Indian  tribes  on  Federal 
and  State  reservations,  and  other 
federally  recognized  Indian  tribes  in 
rural  areas.  Furthermore,  the  Agpncy 
believes  public  bodies  should  '■■.<•  eligible 
because  they  are  eligible  for  otl^tr  RDA 
programs  and  could  reasonably  be 
expected  to  operate  such  centers. 

The  statute  requires  that  these  centers 
satisfy  certain  conditions  in  order  to  be 
eligible  for  grant  funds.  The  primary 
objective  of  the  program,  established  by 
CONACT  Sec.  310B(fi(2){B).  is  to 
improve  the  economic  condition  of  rural 
areas  by  promoting  the  development 
(through  technological  innovation, 
cooperative  development,  and 
adaptation  of  existing  technology)  and 
commerciaUzation  of:  (1)  new  services 
and  products  that  can  be  produced  or 
provided  in  rural  areas,  (2)  new 
processes  that  can  be  utilized  in  the 
production  of  products  in  rural  areas, 
and  (3)  new  enterprises  that  can  add 
value  to  on-farm  production  through 
processing  or  marketing.  The  intent  of 
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this  law  is  to  provide  incentives  to 
establish  new  businesses,  implement 
advanced  technologies  for  businesses 
presently  in  place,  and  create  alternative 
agricultural  enterprises  to  stimulate  the 
farm  economy  in  the  rural  areas. 

Definitions  referenced  in  the  interim 
rule  generally  are  based  on  working 
definitions  used  by  the  Agency  or  other 
Federal  agencies  in  similar  grant 
programs  and  common  usage  of  the 
terms.  "Cooperative  development," 
however,  was  taken  from  the  CONACT, 
Sec.  310B(f)(2)(B),  and  "technology 
development"  was  taken  from  the 
-CONACT,  Sec.  310B(f)(2)(C)(vi).  "Rural 
and  rural  area,"  "urbanized  area,"  and 
"urbanizing  area"  were  taken  from 
related  RDA  program  regulations  also 
under  the  authority  of  the  CONACT, 
Sec.  310B.  The  term  "United  States"  is 
defined  in  accordance  with  Sec. 
310B(f}(4)(B)  to  mean  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  other  territories  and  possessions 
ofthe  United  States. 

Eligibility 

RTDGs  may  be  made  to  nonprofit 
institutions  and  public  bodies  serving 
rural  areas.  Rural  area  determinations 
will  be  made  to  ascertain  the  eligibility 
ofthe  applicant's  proposed  serving  area. 
The  procedure  established  in  this  rule  to 
determine  eligible  grant  areas  is  based 
on  density  requirements  used  by  RDA  in 
other  grant  programs. 

In  accordance  with  the  CONACT,  Sec. 
3lOB(h),  grants  may  be  used  to  pay  only 
up  to  75  percent  ofthe  administrative 
costs.  The  Agency  has  further 
determined  that  to  better  utilize  limited 
funds  ava'lable  under  the  program  and 
to  leverage  those  funds  to  bring  in  other 
sources  of  funding  for  the  projects,  the 
maxim  i:m  grant  amount  for  each 
propobcd  project  will  not  be  more  than 
75  percent  of  the  project  costs.  This 
requirement  is  considered  necessary  to 
stimulate  other  funding  participation  in 
economic  development  activities  and 
allow  program  grant  funds  to  reach  a 
broader  range  of  rural  economic 
development  efforts.  The  applicant  must 
contribute  at  least  25  percent  to  the  cost 
ofthe  project  and  administrative  costs. 
The  applicant's  contribution  may  be  in 
cash  or  third-party  in-kind  contributions 
in  accordance  with  7  CFR  3015, 
"Uniform  Federal  Assistance 
Regulations,"  and  3016,  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments."  Under  7  CFR 
3015  and  3016.  matching  funds 
generally  cannot  come  from  another 
Federal  grant  program. 


No  Federal  funds  for  this  program 
shall  be  granted  to  an  applicant  who  has 
an  outstanding  delinquent  Federal  debt 
until  the  delinquent  account  has  been 
paid  in  full,  nor  shall  funds  be  granted 
to  an  applicant  for  which  an 
outstanding  judgment  obtained  by  the 
United  States  in  a  Federal  Court  (other 
than  in  the  United  States  Tax  Court), 
which  has  been  recorded,  unless  it  has 
been  paid  in  full  or  otherwise  satisfied, 
as  required  by  the  Federal  Debt 
Collection  Act  of  1990. 

Section  310B(d)(2)  further  prohibits 
financial  assistance  over  Si  million,  or 
where  direct  employment  is  increased 
by  more  than  50  employees,  if:  (1)  it  is 
likely  to  result  in  the  transfer  from  one 
area  to  another  any  employment  or 
business  activity,  unless  it  expands 
existing  businesses  or  establishes  a  new 
location  or;  (2)  it  will  increase  the 
production  or  the  availability  of  services 
or  facilities  in  an  area  which  will 
increase  employment  and  have  an 
adverse  effect  on  existing  competitors. 

Application  Process 

Applications  to  be  submitted  must 
include  a  clear  statement  ofthe  goal(s) 
and  objective(s)  ofthe  project  and  a  plan 
which  describes  the  proposed  project  as 
required  by  the  CONACT.  Sec.  310B 
(f)(2).  Such  plan  must  contain  specific 
elements  to  be  addressed  which  have 
been  deemed  necessary  to  carry  out  the 
intent  of  the  program  and  will  also  serve 
as  the  basis  for  the  selection  criteria  that 
will  be  used  to  evaluate  the  project. 

The  program  objectives  and  eligible 
grant  purposes  based  on  the  statute  are 
set  forth  in  the  interim  rule.  The  Agency 
has  expanded  these  eligible  purposes  to 
include  equipment  and  materials 
necessary  to  carry  out  the  objectives  of 
the  plan.  This  purpose  is  incidental  and 
required  to  carry  out  the  program's 
statutory  objectives. 

Ineligible  grant  purposes  identified  in 
the  interim  rule  are  in  accordance  with 
7  CFR  3015  and  3016  and  are  consistent 
with  other  RDA  grant  programs.  In 
addition,  RTDG  funds  may  not  be 
provided  to  support  greater  than  75 
percent  of  eligible  project  costs  or  to  pay 
for  building  construction,  the  purchase 
of  real  estate  or  vehicles,  improving 
and/or  renovation  of  office  space,  or 
repair  or  maintenance  of  privately- 
owned  property.  Due  to  the  limited 
funding  available,  these  limitations  are 
necessary  to  benefit  as  many  eligible 
projects  as  possible. 

Application  requirements  include 
submission  of  an  SF-424,  "Application 
for  Federal  Assistance,"  and  other 
supporting  documentation.  The 
information  required  is  consistent  with 
RDA's  other  grant  programs.  The 


application  process  for  RTDG  funds  is  a 
two-stage  process.  Preapplications  are 
submitted  to  determine  applicant 
eligibility.  Upon  an  eligibility 
determination,  applications  are 
submitted  to  process  for  competitive' 
project  selection.  All  supporting 
documentation  required  in  connection 
with  the  preapplicalion/application  are 
necessary  for  RDA  to  determine  if  the 
applicant  is  eligible,  if  the  proposed 
grant  purposes  are  eligible,  and  to  help 
the  Agency  select  the  best  grant 
applications  for  funding.  RDA  is 
simultaneously  publishing  in  this  issue 
of  the  Federal  Register  a  Notice 
(inviting  applications)  that  contains 
more  specific  guidance  on  submission 
of  applications  for  FY  1994. 

Project  Selection 

Section  310B{f)(3)  ofthe  CONACT 
limits  the  Agency's  discretion  in 
selecting  eligible  projects  for  funding. 
Grants  shall  be  made  on  a  competitive 
basis.  Preferences  will  be  given  to 
support  projects  that  most  effectively 
im.prove  business,  industry,  and 
employment  in  rural  areas.  Emphasis  for 
project  selection  will  be  given  to  those 
projects  that  "•  *  *  contribute  the  most 
to  the  improvement  of  economic 
conditions  of  rural  areas.  *  *   *"The 
Agency  has  interpreted  this  statutory 
phrase  to  establish  preferences  for 
projects  that  will  create  industries  or 
agribusinesses,  increase  employment, 
stem  the  flow  of  outmigration.  and 
increase  the  tnx  base  in  the  areas  to  be 
served.  The  applicant  must  provide  data 
to  support  these  criteria  for  the  most 
current  full  calendar  year  for  which  data 
is  available  and  the  3  prior  calendar 
years.  This  range  of  information  should 
provide  an  accurate  picture  ofthe 
economic  conditions  ofthe  rural  areas 
to  be  served.  The  Agency  is  placing  an 
emphasis  on  these  criteria  based  on  the 
purposes  and  objectives  set  forth  in  the 
statute.  The  actual  number  of  proposals 
to  receive  funding  will  depend  on  the 
total  number  of  applications  received 
and  the  amount  of  grant  funds 
requested.  Projects  will  be  selected 
based  on  a  priority  point  system  set  out 
in  the  regulation.  The  point  system 
emphasizes  those  factors  given 
preference  by  statute.  Points  will  be 
totalled  and  ranked  with  other 
applications.  This  selection  method  has 
been  successful  in  other  grant  programs 
administered  by  the  Agency  and  is 
considered  the  best  method  to  use  for 
this  program. 

RDA  monitors  and  evaluates  each 
project  it  approves  in  accordance  with 
7  CFR  3015  and  3016.  Monitoring 
typically  involves  site  visits  by  RDA 
staff  and  designated  evaluators. 
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telephone  conversations,  and  evaluation 
of  the  grantee's  written  activity  reports. 
Activity  reports  are  used  to  evaluate 
projects  and  must  be  in  a  measurable 
form.  Termination  of  grant  provisions 
are  in  accordance  with  7  CFR  3015  and 
3016.  These  provisions  are  consistent 
with  other  RDA  grant  programs. 

Miscellaneous 

Recipients  and  subretipients  are 
subject  to  all  applicable  Federal  laws, 
Federal  and  USDA  policies,  regulations, 
and  procedures  applicable  to  Federal 
financial  assistance.  Requirements 
concerning  civil  rights,  the 
environment,  debarment  and 
suspension,  etc.,  have  been  listed  in  this 
rule.  These  restrictions  are  consistent 
with  other  RDA  grant  programs. 

List  of  Subjects 

7  CFR  Part  1901 

Agriculture,  Authority  delegations. 
Civil  rights.  Compliance  reviews.  Fair 
housing.  Minority  groups. 

7  CFR  Part  1940 

Allocations,  Administrative  practice 
and  procedure.  Agriculture,  Grant 
programs— Housing  and  community 
development.  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1951 

Account  servicing.  Grant  programs — 
Housing  and  community  development. 
Reporting  requirements.  Rural  areas. 
7  CFR  Part  2003 

Organization  and  functions 
(Government  agencie.s). 

7  CFR  Part  4284 

Business  and  industry;  Grant 
programs— Housing  and  community 
development;  Rural  areas. 

Therefore,  chapters  XVIII  and  XLII. 
title  7,  Code  of  Federal  Regulations,  are 
amended  as  follows: 

PART  1901— PROGRAM-RELATED 
INSTRUCTIONS 

1.  The  authority  citation  for  part  1901. 
subpart  E,  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  IIS.C.  1480; 
40  U.S.C.  442;  5  U.S.C.  301;  42  U.S.C.  2942; 
7  CF.R.  2.23;  7  CFR  2.70. 

Subpart  E— Civil  Rights  Compliance 
Requirements  *C* 

2.  Section  1901.204  is  amended  by 
adding  a  paragraph  (a)(27)  to  read  as 
follows: 

§  1 901 .204   Compllanca  reviews, 
(a)*  •  * 


127)  Rural  Technology  Envelopment 
Grants  in  subpart  F  of  part  4284  of  this 
title. 


PART  194a-GENERAL 

3.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  14R0 
5  I  "SC.  301;  7  CFR  2.23;  7  CFK  2.70. 

Subpart  L— Methodology  and  Formulas 
for  Allocation  of  Loan  and  Grant 
Program  Funds 

4.  Section  1940.590  is  amended  bv 
adding  paragraph  (j)  to  read  as  follows: 

§  1940.590    Community  and  Business 

Programs  appropriations  not  allocated  bv 

State. 

•        •        .        .        » 

(j)  Rural  Technology  Development 
Grants.  Control  of  funds  will  be  retained 
in  the  National  Office  and  allocated  on 
a  proiet:t  case  basis.  Funds  may  be 
requested  by  sending  in  Exhibit  C  of 
subpart  F  of  part  4284  of  this  title 
(available  in  any  FmHA  State  Office). 

PART  1951— SERVICING  AND 
COLLECTIONS 

5.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480: 
5  U.S.C.  301:  7  CFR  2.23  and  7  CFR  2.70. 

Subpart  E— Servicing  of  Community 
and  Insured  Business  Programs  Loans 
and  Grants 

§1951.201    [Amended] 

6.  Section  1951.201  is  amended  by 
removing  the  word  "and"  before  the 
words  "Section  306C  '  and  by  adding 
the  words  ";  and  Rural  Technology 
Development  Grants  in  subpart  F  of  part 
4284  of  this  title"  after  the  words 
"subpart  E  of  part  4284  of  this  title". 

PART  2003— ORGANIZATION 

7.  The  authority  citation  for  part  2003 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480. 
5  U.S.C.  301:  Public  Law  100-82.  7  CFR  2  23 
and  2  70. 

Subpart  A — Functional  Organization  of 
the  Farmers  Home  Administration 

8.  Exhibit  A  of  subpart  A.  paragraph 
2  under  the  heading  of  07  02  03 
Assistant  Administrator — Community 
and  Business  Programs  is  amended  by 
adding  the  words  "rural  technology 
development  grants."  after  the  words 
"rural  business  enterprise/television 
demonstration  grants." 


PART4284-GRANTS 

9.  The  authority  citation  for  part  4284 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  16  U.S.C.  1005; 
5  U.S.C.  301;  7  CFR  2.70. 

Subpart  F— Rural  Technology 
Development  Grants 

10.  Subpart  F  of  part  4284.  consisting 
of  S§  4284.501  through  4284.600.  is 
added  to  read  as  follows: 

Subpart  F— Rural  Technology  Development 
Grants 

Table  of  Contents 

Sec. 

4284.501  Purpos«!. 

4284.502  Policv. 

4284.503  IReservedj 

4284.504  Definitions. 

4284.505  Applicant  eligibility. 
4284.506-4284.514     [Rosenedj 

4284.515  Grant  purposes. 

4284.516  Ineligible  grant  pur}x>s«?s 
4284.517^284.526     |Reser\edj 

4284.527  Other  considerations. 

4284.528  Application  processing 
4284.529-4284.539     jResen-ed] 

4284.540  Grant  selection  criteria. 

4284.541  Grant  approval,  fund  obligation, 
grant  closing,  and  third-party  financial 
assistance. 

4284.542-4284.555     IRescr%'edi 

4284.556  Docket  preparation  and  l.etffr  of 
Conditions. 

4284.557  Fund  disbursement. 

4284.558  Reporting. 
4284.559-4284.570     |Rese^^•ed! 

4284.571  Audit  requirements. 

4284.572  Grant  servicing. 

4284.573  Programmatic  changes 

4284.574  Subsequent  grants.  , 

4284.575  Grant  suspension,  termination, 
and  cancellation. 

4284.576-4284.586     (Reser\-ed| 

4284.587  E.xception  authority. 

4284.588  Forms  and  exhibits. 
4284.589-»284.599     [Reserved) 
4284.600    OMB  control  number 

Exhibit  A  to  Subpart  F — Agreement  of 
Administrative  Requirements  for  Rural 
Technology  Development  Grants 

Subpart  F — Rural  Technology 
Development  Grants 

§4284.501    Purpose. 

(a)  This  subpart  outlines  the  Rural 
Development  Administration  s  (RDA) 
policies  and  authorizations  and  sets 
forth  procedures  to  provide  grants  for 
technology  and  cooperative 
development  in  rural  areas.  Grants  will 
not  be  awarded  under  this  subpart  after 
July  13,  1995. 

(b)  Grants  for  establishing  and 
operating  centers  for  niral  technology  or 
cooperative  development  will  be  for  the 
primary'  purpose  of  improving  the 
et:onomic  condition  of  rural  areas  by 
promoting  the  development  (through 
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technological  innovation,  cooperative 
development,  and  adaptation  of  existing 
technology)  and  commercialization  of 
new  services  and  products  that  can  be 
produced  or  provided  in  rural  areas; 
new  processes  that  can  be  utilized  in  the 
production  of  products  in  rural  areas; 
and  new  enterprises  that  can  add  value 
to  on-farm  production  through 
processing  or  marketing. 

(c)  Copies  of  all  forms  and 
Instructions  referenced  in  this  subpart 
are  available  in  any  Farmers  Home 
Administration  (FmHA)  State  Office. 

§4284.502    PoUcy. 

(a)  llie  grant  program  will  be  used  to 
assist  in  the  economic  development  of 
rural  areas. 

(b)  Funds  allocated  for  use  in 
accordance  with  this  subpart  are  also  to 
be  considered  for  use  by  Native 
American  tribes  within  the  State 
regardless  of  whether  State  development 
strategies  include  Indian  reservations 
within  the  State's  boundaries.  Native 
American  tribes  residing  on  such 
reservations  must  have  equal 
opportunity  along  with  other  rural 
residents  to  participate  in  the  benefits  of 
these  programs.  This  includes  equal 
application  of  outreach  activities  of 
RDA  servicing  offices. 

$4284.503    [Reserved] 

S  4284.504    Definitions. 

Approval  official — Any  authorized 
FmHA/RDA  official. 

Cooperative — An  association 
organized  to  provide  a  specific  service 
with  open  membership,  equality  in 
ownership  and  control,  limited  return 
on  members'  capital,  and  equitable 
methods  to  distribute  any  excess 
earnings  back  to  its  members. 

Cooperative  development — The 
startup  or  expansion  of  a  cooperative 
which  will  promote  the  development  of 
hew  services  and  products  that  can  be 
produced  or  provided  in  rural  areas, 
new  processes  that  can  be  utilized  in  the 
production  of  products  in  rural  areas, 
and/or  new  enterprises  that  can  add 
value  to  on-farm  production  through 
processing  or  marketing. 

Economic  development — The  growth 
of  an  area  as  evidenced  by  increases  in 
total  income,  employment 
opportunities,  decreased  outmigration 
of  populations,  value  of  production, 
increased  diversification  of  industry, 
higher  labor  force  participation  rates, 
increased  duration  of  employment, 
higher  wage  levels,  and/or  gains  in  other 
measurements  of  economic  activity, 
such  as  land  values. 

Nonprofit  institutions — Any 
organization  or  institution,  including  an 


accredited  institution  of  higher 
education,  no  part  of  the  net  earnings  of 
which  inures,  or  may  lawfully  inure,  to 
the  benefit  of  any  private  shareholder  or 
individual. 

Project — The  undertaking  for  which 
funds  will  be  used  to  develop  or  operate 
a  technology  and/or  cooperative 
development  center. 

Public  body — Any  State,  county,  city, 
township,  incorporated  towns  and 
villages,  boroughs,  authorities,  districts, 
locally-based  areavvide  economic 
development  organizations,  and  Indian 
tribes  on  Federal  and  State  reservations, 
and  other  federally  recognized  Indian 
tribes  in  rural  areas. 

Senicing  office — Any  FmHA  State 
Office. 

Small  business — A  business  which 
does  not  exceed  the  maximum  number 
of  employees  or  annual  receipts  allowed 
for  a  concern  (including  its  affiliates)  to 
be  considered  small  according  to  the 
established  size  standards  for  Small 
Business  Administration  (SBA) 
assistance  as  set  forth  in  13  CFR.  part 
121.  The  business  may  be  operated  on 
a  profit  or  nonprofit  basis  but  must  rely 
primarily  on  revenues  of  the  business 
for  operation. 

Technology — The  application  of 
science  to  industrial  or  commercial 
objectives.  The  entire  body  of  methods 
and  material  used  to  achieve  such  - 
objectives. 

Technology  development — The 
creation  of  new  technology  or  the  use 
and  application  of  existing  technology 
to  promote  the  development  and 
commercialization  of  new  products, 
new  processes,  and  new  ser\'ices  that 
can  be  produced  or  provided  in  rural 
areas. 

Rural  and  rural  area — Includes  all 
territory  of  a  State,  the  Commonwealth 
of  Pueito  Rico,  the  Virgin  Islands  of  the 
United  States,  Guam,  American  Samoa, 
or  the  Commonwealth  of  the  Mariana 
Islands  that  is  not  within  the  outer 
boundary  of  any  city  having  a 
population  of  50,000  or  more  and  its 
immediately  adjacent  urbanized  and 
urbanizing  areas  with  a  population 
density  of  more  than  100  persons  per 
square  mile,  as  determined  by  the 
Secretar\'  of  Agriculture  according  to  the 
latest  decennial  census  of  the  United 
States. 

Urbanized  area — An  area 
immediately  adjacent  to  a  city  having  a 
population  of  50.000  or  more  which,  for 
general  social  and  economic  purposes, 
constitutes  a  single  community  and  has 
a  boundary  contiguous  with  that  of  the 
city.  Such  community  may  be 
incorporated  or  unincorporated  to 
extend  from  the  contiguous 
boundary(ies)  to  recognizable  open 


country,  less  densely  settled  areas,  or 
natural  boundaries  such  as  forests  or 
water.  Minor  open  spaces  such  as 
airports,  industrial  sites,  rec^ational 
facilities,  or  public  parks  shall  be     - 
disregarded.  Outer  boundaries  of  an 
incorporated  community  extend  at  least 
to  its  legal  boundaries.  Cities  which  may 
have  a  contiguous  border  with  another 
city,  but  are  located  across  a  river  from 
such  city,  are  recognized  as  a  separate 
community  and  are  not  otherwise 
considered  a  part  of  an  urbanized  or 
urbanizing  area,  as  deHned  in  this 
section,  are  not  in  a  nonrural  area. 
Urbanizing  area — A  community 
which  is  not  now,  or  within  the 
foreseeable  future  not  likely  to  be, 
clearly  separate  from  and  independent 
of  a  city  of  50,000  or  more  population 
and  its  immediately  adjacent  urbanized 
areas.  A  community  is  considered 
"separate  from"  when  it  is  separated 
from  the  city  and  its  immediately 
adjacent  urbanized  area  by  open 
country,  less  densely  settled  areas,  or 
natural  barriers  such  as  forests  or  water. 
Minor  open  spaces  such  as  airports, 
industrial  sites,  recreational  facilities,  or 
public  parks  shall  be  disregarded.  A 
community  is  considered  "independent 
of  when  its  social  and  economic 
structure  (e.g.,  government;  educational, 
health,  and  recreational  facilities;  and 
business;  industry,  tax  base,  and 
employment  opportunities)  is  not 
primarily  dependent  on  the  city  and  its 
immediately  adjacent  urbanized  areas. 

§4284.505    Applicant  eligibility. 

(a)  Grants  may  be  made  to  public 
bodies  or  nonprofit  institutions. 

(1)  The  approval  official  will  proceed 
as  follows  in  rural  area  determinations: 
When  the  approval  official  determines 
an  area  to  be  urbanized  or  urbanizing, 
he/she  must  then  determine  the 
population  density  per  square  mile.  If 
the  project  otherwise  appears  to  be 
eligible,  the  approval  official  will 
request  the  National  Office  to  provide 
the  correct  density  figure. 

(2)  All  such  density  determinations 
will  be  made  on  the  basis  of  minor  civil 
division  or  census  county  division  as 
used  by  the  Bureau  of  the  Census.  In 
making  the  density  calculations,  large 
nonresidential  tracts  devoted  to  urban 
land  uses  such  as  railroad  yards, 
airports,  industrial  sites,  parks,  golf 
courses,  and  cemeteries  or  land  set  aside 
for  such  purposes  will  be  excluded. 

(b)  An  outstanding  judgement 
obtained  against  an  applicant  by  the 
United  States  in  a  Federal  Court  (other 
than  in  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgement  is 
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paid  in  full  or  otherwise  satisfied.  RDA 
grant  hinds  may  not  be  used  to  satisfy 
the  judgement.  Questions  about  whether 
or  not  a  judgement  is  still  outstanding 
should  be  directed  to  the  Office  of  the 
General  Counsel  (OGC). 

$§42S4.50o-4284.514    [Reserved] 

§4284.515    Grant  purposes. 

Grant  funds  may  be  used  to  pay  up  to 
75  percent  of  the  costs  for  establishing 
and/or  operating  centers  for  rural 
technology  and/or  cooperative 
development.  Applicant's  contribution 
may  be  in  cash  or  third-party  in-kind 
contribution  in  accordance  with  parts 
3015  and  3016  of  this  title.  Grant  funds 
may  be  used  for,  but  are  not  limited  to. 
the  following  purposes: 

(al  Technology  research, 
investigations,  and  basic  feasibility 
studies  in  any  field  or  discipline  for  the 
purpose  of  generating  principles,  facts, 
technical  knowledge,  new  technology, 
or  Other  information  that  may  be  useful 
to  rural  industries,  cooperatives, 
agribusinesses,  and  other  persons  or 
entities  in  rural  areas  served  by  such 
centers  in  the  development  and 
commercialization  of  new  products, 
processes,  or  services. 

(b)  The  collection,  interpretation,  and 
dissemination  of  principles,  facts, 
technical  knowledge,  new  technology, 
or  other  information  that  may  be  useful 
to  rural  industries,  cooperatives, 
agribusinesses,  and  other  persons  or 
entities  in  rural  areas  served  by  the 
center  in  the  development  and 
commercialization  of  new  products, 
processes,  or  services. 

(c)  Providing  training  and  instruction 
for  individuals  residing  in  rural  areas 
served  by  the  center  with  respect  to  the 
development  (through  technological 
innovation,  cooperative  development, 
and  adaptation  of  existing  technology) 
and  commercialization  of  new  products, 
processes,  or  services. 

(d)  Providing  loans  and  grants  to 
individuals,  small  businesses,  and 
cooperatives  in  rural  areas  for  purposes 
of  generating,  evaluating,  developing 
and  comm.ercializing  new  products, 
processes,  or  services. 

(e)  Providing  technical  assistance  and 
advisory  services  to  individuals,  small 
businesses,  cooperatives,  and  industries 
in  rural  areas  served  by  the  center  for 
purposes  of  developing  and 
commercializing  new  products, 
processes,  or  services. 

(f)  Providing  research  and  support  to 
individuals,  srhall  businesses, 
cooperatives,  and  industries  in  rural 
areas  served  by  the  center  for  purposes 
of  developing  new  agricultural 
enterprises  to  add  value  to  on-farm 


production  through  processing  or 
marketing. 

(g)  Paying  up  to  75  percent  of  the 
administrative  costs  of  the  applicant  in 
carrying  out  its  projects. 

(h)  Equipment  and  materials 
necessary  to  carry  out  other  eligible 
grant  purposes  under  this  section. 

§  4284.516    Ineligible  grant  purposes. 

Grant  funds  may  not  be  used  to: 

(a)  Pay  more  than  75  percent  of  a 
project  cost. 

(b)  Pay  more  than  75  percent  of 
administrative  costs. 

(c)  Duplicate  current  ser\ices  or 
replace  or  substitute  support  previously 
provided. 

(d)  Pay  costs  of  preparing  the 
application  package  for  funding  under 
this  program. 

(e)  Pay  costs  incurred  prior  to  the 
effective  date  of  the  grant  made  under 
this  subpart. 

(0  Pay  for  building  construction  or  the 
purchase  of  real  estate  or  vehicles; 
improving  and/or  renovation  of  office 
space;  or  repair  or  maintenance  of 
privately-owned  property. 

(g)  Fund  political  activities. 

(h)  Pay  for  assistance  to  any  private 
business  enterprise  which  does  not  have 
at  least  51  percent  ownership  by  those 
who  are  either  citizens  of  the  United 
States  or  reside  in  the  United  States 
after  being  legally  admitted  for 
permanent  residence. 

§§4284.517-4284.526    [Reserved] 

§4284.527    Other  considerations. 

(a)  Chil  rights  compliance 
requirements.  All  grants  made  under 
this  subpart  are  subject  to  the 
requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  which  prohibits 
discrimination  on  the  basis  of  race, 
color,  and  national  origin  as  outlined  in 
subpart  E  of  part  1901  of  this  title.  In 
addition,  the  grants  made  under  this 
subpwrt  are  subject  to  the  requirements 
of  section  504  of  the  Rehabilitation  Act 
of  1973  which  prohibits  discrimination 
on  the  basis  of  handicap:  the 
requirements  of  the  Age  Discrimination 
Act  of  1975  which  prohibits 
discrimination  on  the  basis  of  age:  and 
Title  III  of  the  Americans  with 
Disabilities  Act.  Pub.  L.  101-336.  which 
prohibits  discrimination  on  the  basis  of 
disability  by  private  entities  in  places  of 
public  accommodations. 

(b)  Environmental  requirements.  (1) 
General  applicability.  Unless 
specifically  modified  by  this  section,  the 
requirements  of  subpart  G  of  part  1940 
of  this  title  apply  to  this  subpart.  RDA 
will  give  particular  emphasis  to 
ensuring  compliance  with  the 


environmental  policies  contained  in 
§§  1940.303  and  1940.304  of  subpart  G 
of  part  1940  of  this  title.  Although  the 
purpose  of  the  grant  program 
established  by  thissubpart  is  to  improve 
business,  industr>\  and  employment  in 
rural  areas,  this  purpose  is  to  be 
achieved,  to  the  extent  practicable, 
without  adversely  affecting  important 
environmental  resources  of  rural  areas 
suclj  as  important  farmland  and  forest 
lands,  prime  rangelands,  wetlands,  and 
floodplains  Prospective  recipients  of 
grants,  therefore,  must  consider  the 
potential  enviror..Tiental  impacts  of  their 
applications  at  the  earliest  planning 
stages  and  develop  piatis  and  projects 
that  minimize  the  potential  to  adversely 
impact  on  the  environment. 

(z)  Technical  assistance.  An 
application  for  a  technical  assistance 
project  is  generally  excluded  from  the 
environ.mentai  review  process  by 
§  1940.333  ofsubpartG  of  part  1940  of 
this  title.  However,  as  further  specified 
in  that  section,  the  grantee  of  a  technical 
assistance  grant,  in  the  process  of 
providma  technical  assistance,  must 
consider  the  potential  environmental 
impacts  of  the  recommendations 
provided  to  the  recipient  of  the 
technical  assistance. 

(3)  Applications  for  grants  to  provide 
financial  assistance  to  third-partv 
recipients.  As  part  of  the  preapplication, 
the  applicant  must  provide  a  complete 
Form  FmHA  1940-20,  "Request  for 
Environmental  Information,"  for  each 
project  specifically  identified  in  its  plan 
to  provide  financial  assistance  to  third 
parties  who  will  undertake  eligible 
projects  with  such  assistance.  RDA  will 
review  the  preapplication,  supporting 
materials,  and  any  required  Forms 
FmHA  1940-20  and  initiate  a  Class  II 
assessment  for  the  preapplication  in 
accordance  with  §  1940.318  of  subpart  G 
of  part  1940  of  this  title.  This 
assessment  will  focus  on  the  potential 
cumulative  impacts  of  the  projects  as 
well  as  any  environmental  concerns  or 
problems  that  are  associated  with 
individual  projects  and  that  can  be 
identified  at  this  time  from  the 
information  submitted.  Because  RDA's 
approval  of  this  type  of  grant 
application  does  not  constitute  RDA's 
commitment  to  the  use  of  grant  funds 
for  any  identified  third-party  projects 
(see  §4284.541  of  this  subpart),  no 
public  notification  requirements  for  a 
Class  II  assessment  will  apply  to  the 
preapplication.  After  the  grant  is 
approved,  each  third-party  project  to  be 
assisted  under  the  grant  will  undergo 
the  applicable  environmental  review 
and  public  notification  requirements  in 
subpart  G  of  part  1940  of  this  title  prior 
to  RD.^  providing  its  consent  to  the 
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grantee  to  assist  the  third-party  project. 
If  the  preapplication  reflects  only  one 
specinc  project  which  is  specifically 
identified  as  the  third-party  recipient  for 
financial  assistance,  RDA  may  perform 
the  appropriate  environmental 
assessment  in  accordance  with  the 
requirements  of  subpart  G  of  part  1940 
of  this  title  and  forego  initiating  a  Class 
II  assessment  with  no  public 
notification.  However,  the  applicant 
must  be  advised  that  if  the  recipient  or 
project  changes  after  the  grant  is 
approved,  the  project  to  be  assisted 
under  the  grant  will. undergo  the 
applicable  environmental  review  and 
public  notification  requirements  in 
subpart  G  of  part  1940  of  this  title. 

(c)  Govemmentwide  debarment  and 
suspension  (nonprocurement)  and 
requirements  for  drug-free  workplace. 
All  projects  must  comply  with  the 
requirements  set  forth  in  part  3017  of 
this  title  and  FmHA  Instruction  1940-M 
(available  in  any  FmHA  State  Office). 

(d)  Restrictions  on  lobbying.  All  grants 
must  comply  with  the  lobbying 
restrictions  set  forth  in  part  3018  of  this 
title. 

(e)  Excess  capacity  or  transfer  of 
employment. 

(1)  It  a  proposed  grant  is  for  more  than 
Si  million  and  will  increase  direct 
employment  by  more  than  50 
employees,  the  applicant  will  be 
requested  to  provide  written  support  for 
an  RDA  determination  that  the  proposal 
will  not  result  in  a  project  which  is 
calculated  to,  or  likely  to,  result  in: 

(i)  The  transfer  of  any  employment  or 
business  activity  frxim  one  area  to 
another  (this  limitation  shall  not 
prohibit  assistance  for  the  expansion  of 
an  existing  business  entity  through  the 
establishment  of  a  new  branch,  affiliate, 
or  subsidiary  of  such  entity  if  the 
expansion  will  not  result  in  an  increase 
in  the  unemployment  in  the  area  of 
original  location  or  in  any  other  area 
where  such  entity  conducts  business 
opwations  unless  there  is  reason  to 
believe  that  such  expansion  is  being    * 
established  with  the  intention  of  closing 
down  the  operations  of  the  existing 
business  entity  in  the  area  of  its  original 
locaticMi  or  in  any  other  area  where  it 
conducts  such  operations),  or 

(ii)  An  increase  in  the  production  of 
goods,  materials,  or  commodities  or  the 
availdrility  of  services  or  fiKilities  in  the 
area  when  there  is  not  sufficient 
demand  for  such  goods,  materials, 
commodities,  services,  or  facilities  to 
employ  the  efficient  capacity  of  existing 
competitive  commercial  ot  industrial 
entOTpciaes,  unless  such  financial  or 
other  assistance  will  not  have  an 
advene  effad  upon  existing  competitive 
enterprises  in  the  area.  The  applicant's 


written  support  will  consist  of  a 
resolution  from  the  applicant  and  Form 
FmHA  449-22,  "Certification  of  Non- 
Relocation  and  Market  and  Capacity 
Information  Report,"  from  each  existing 
and  future  occupant  of  the  site.  The 
applicant  may  use  Guide  2  of  subpart  G 
of  part  1942  (available  in  any  FmHA 
State  Office)  as  an  example  in  preparing 
the  resohition.  Future  occupants  of  the 
site  must  be  certified  by  the  Department 
of  Labor  (DOLJ  for  a  period  of  3  years 
after  the  initial  certification  by  DOL. 

(2)  RDA  will  check  each  document  for 
completeness  and  accuracy  and  submit 
nine  copies  of  each  to  the  National 
Office  for  forwarding  to  DOL. 

(3)  Grants  shall  not  be  made  if  the 
Secretary  of  Labor  certifies  within  30 
days  after  the  matter  has  been  submitted 
by  the  Secretary  of  Agriculture  that  the 
provisions  of  paragraph  (e)(1)  of  this 
section  have  not  been  met.  Information 
for  obtaining  this  certification  will  be 
submitted,  in  writing,  by  the  applicant 
to  RDA.  The  information  will  be 
submitted  to  DOL  by  the  RDA  National 
Office.  Grant  approval  may  be  given  and 
funds  may  be  obligated,  subject  to  the 
DOL  certification  being  received, 
provided  RDA  has  made  its  own 
separate  determinations  of  (e)(1)  (i)  and 
(ii)  of  this  section  when  applicable. 

(f)  Management  assistance.  Grant 
recipients  will  be  supervised,  as 
necessary,  to  ensure  that  projects  are 
completed  in  accordance  with  approved 
plans  and  specifications  and  that  funds 
are  expended  for  approved  purposes. 
Grants  made  under  this  subpart  will  be 
administered  under,  and  are  subject  to, 
parts  3015.  3016,  and  3017  of  this  title, 
as  appropriate,  and  established  RDA 
guidelines. 

(g)  National  Historic  Preservation  Act 
of  1966.  All  projects  will  be  in 
compliance  with  the  National  Historic 
Preservation  Act  of  1966  in  accordance 
with  subprt  F  of  part  1901  of  this  title. 

(h)  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act.  All  projects  must  comply  with  the 
requirements  set  forth  in  part  21  of  this 
title. 

(i)  Floodplains  and  wetlands.  All 
projects  must  comply  with  Executive 
Order  11988,  "Floodplain 
Management,"  and  Executive  Order 
11990,  "Protection  of  Wetlands." 

()}  Flocd  or  mudslide  hazard  area 
precautions.  If  the  grantee  financed 
project  is  in  a  flood  or  mudslide  area, 
flood  or  mudsUde  insurance  must  be 
provided. 

(k)  Termination  of  Federal 
requirements.  Once  the  grantee  has 
provided  assistance  to  projects  from  a 
revolving  fund,  in  an  amount  equal  to 
the  grant  provided  by  RDA,  the  . 


requirements  imposed  on  the  grantee 
shall  not  be  applicable  to  any  new   ' 
projects  thereafter  financed  from  the 
revolving  funds.  Such  hew  projects 
shall  not  be  considered  as  being  derived 
from  Federal  funds. 

(1)  Intergovernmental  review.  Grant 
projects  are  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  A  revolving 
fund  established  in  whole,  or  in  part, 
with  grant  funds  will  also  be  considered 
a  project  for  the  purpose  of 
intergovernmental  review  as  well  as  the 
specific  projects  funded  with  grant 
funds  from  the  revolving  loan  project. 
For  each  project  to  be  assisted  with  a 
grant  under  this  subpart  and  for  which 
the  State  has  elected  to  review  the 
project  under  their  intergovernmental 
review  process,  the  State  Point  of 
Contact  mu.st  be  notified.  Notification, 
in  the  form  of  a  project  description,  can 
be  initiated  by  the  grantee.  Any 
comments  from  the  State  must  be 
included  with  the  grantee's  request  to 
use  RDA  grant  funds  for  the  specific 
project.  Prior  to  RDA's  decision  on  the 
request,  compliance  with  requirements 
of  intergovernmental  consultation  must 
be  demonstrated  for  each  project.  These 
requirements  should  be  carried  out  in 
accordance  with  subpart  V, 
"Intergovernmental  Review  of 
Department  of  Agriculture  Programs  and 
Activities,"  of  part  3015  of  this  title  (see 
subpart  J  of  part  1940  of  this  title, 
available  in  any  FmHA  State  Office). 

S4284.S28    Application  processing. 

(a)  Preapplications.  (1)  Applicants 
will  file  an  original  and  one  copy  of 
Standard  Form  (SF)  424.1,  "Application 
for  Federal  Assistance  (For  Non- 
construction),"  with  the  appropriate 
RDA  office.  This  form  is  available  in  any 
FmHA  State  Office. 

(2)  All  preapplications  shall  be 
accompanied  by: 

(i)  Evidence  of  applicant's  legal 
existence  and  authority  to  perform  the 
proposed  activities  under  the  grant 

(ii)  Latest  financial  information  to 
show  the  organization's  financial 
capacity  to  carry  out  the  proposed  woik. 
At  a  minimimi,  the  information  should 
include  a  balance  sheet  and  an  income 
statement.  A  current  audit  repmt  is 
preferred  where  one  is  reason^ly 
obtainable. 

(iii)  Estimated  breakdown  of  total 
costs,  including  costs  to  be  funded  by 
the  applicant  as  well  as  other  sources. 
Other  sources  should  be  identified. 
Certification  must  be  provided  from  the 
applicant  that  its  matching  share  to  the 
project  is  available  and  will  be  used  for 
the  project.  The  matching  share  must 
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meet  the  requirements  of  parts  3015  and 
3016  of  this  title.  Certifications  from  an 
authorized  representative  of  each  source 
of  funds  must  be  provided  indicating 
that  funds  are  available  and  will  be  used 
for  the  proposed  project. 

(iv)  Budget  and  description  of  the 
accounting  system  in  place  or  proposed, 
(v)  Area  to  be  served,  identifying  each 
government  unit,  i.e.,  town,  county,  etc., 
if  affected  by  the  proposed  project  and 
evidence  of  support  and  concurrence  in 
the  proposed  project  from  the  affected 
local  governmental  bodies  as  evidenced 
by  resolution  or  a  written  statement 
from  the  chief  elected  local  official; 
-  (vi)  The  most  current  demographic 
inforniBiion  (and  source)  about  the  area 
to  be  served  which  includes  information 
on  the  rural  industries  and 

<igribusinessesin  the  area; 
unemployment  rate;  description  of 
under  employment  in  the  area; 
information  regarding  outmigration  of 
people,  businesses  and  industries;  and 
the  per  capita  income  of  the  area.  The 
source  of  information  and  dates  must  be 
identified  and  must  be  from  a 
recognized  source  such  as  Census  data 

or  State  employment  data, 
(vii)  Businesses  to.be  assisted, 
(viii)  Apphcant's  experience. 

including  experience  of  key  staff 

members  and  person(s)  who  will  be 

providing  the  proposed  service(s)  and 

managing  the  project, 
(ix)  The  number  of  months  duration 

of  the  project  or  service  and  the 

estimated  time  it  will  take  from  grant 

approval  to  beginning  of  service, 
(x)  Method  and  rationale  used  to 

select  the  areas/businesses  that  will 

receive  the  service, 
(xi)  Brief  description  of  how  the  work 

will  be  performed  and  whether 

organizational  staff  or  consultants/ 

contractors  will  be  used, 
(xii)  Evaluation  method  to  be  used  by 

the  applicant  to  determine  if  objectives 

of  the  proposed  activity  are  being 

accomplished, 
(xiii)  A  brief  plan  which  contains  the 

following  provisions  and  describes  how 

the  applicant  will  meet  those 

provisions: 

(A)  A  provision  that  substantiates  that 
the  applicant  will  effectively  ser\'e  rural 
areas  in  the  United  States. 

(B)  A  provision  that  the  primary 
objective  of  the  applicant  will  be  to 
improve  the  economic  condition  of  rural 
areas  by  promoting  the  development 
(throu^  technological  innovation, 
cooperative  development,  and 
adaptation  of  existing  technology)  and 
commercialization  of: 

(1)  New  services  and  products  that 
can  be  produced  or  provided  in  rural 
areas; 


U>  New  processes  that  can  be  utilized 
in  the  production  of  products  in  rural 
areas;  and 

(3)  New  enterprises  that  can  add  value 
to  on-farm  production  through 
processing  or  marketing. 

(C)  A  description  of  fie  activities  that 
the  applicant  will  carry  out  to 
accomplish  such  objective. 

(D)  A  description  of  the  proposed 
activities  to  be  funded  under  this 
subpart. 

(E)  A  description  of  the  contributions 
that  the  applicant's  proposed  activities 
are  likely  to  make  to  the  improvement 
of  the  economic  conditions  of  the  rural 
areas  served  by  the  applicant. 

(F)  Provisions  that  the  appicant.  in 
carrying  out  its  activities,  v^ili  seek, 
where  appropriate,  the  advice, 
participation,  expertise,  and  assistance 
of  representatives  of  business,  industrj', 
educational  institutions,  the  Federal 
Government,  and  State  and  local 
governments. 

(G)  Provisions  that  the  applicant  will 
consult  with  any  college  or  university 
administering  Extension  Service 
programs  and  cooperate  with  such 
college  or  university  in  the  coordination 
of  the  center's  activities  and  programs. 

(H)  Provisions  that  the  applicant  will 
take  all  practicable  steps  to  develop 
continuing  sources  of  financial  support 
for  the  center,  particularly  from  sources 
in  the  private  sector. 

(I)  Provisions  for: 

U]  Monitoring  and  evaluating  its 
activities;  and 

{2)  Accounting  for  money  received 
and  expended  by  the  institution  under 
this  subpart. 

(J)  Provisions  that  the  applicant  will 
provide  for  the  optimal  application  of 
■technology  and  cooperative 
development  in  rural  areas,  especially 
those  areas  adversely  affected  by 
adverse  agricultural  economic 
conditions,  through  the  establishment  of 
demonstration  projects  and  subcenters 
for: 

(1)  Rural  teclmology  development 
where  the  technology  can  be 
implemented  by  communities, 
community  colleges,  businesses, 
cooperatives,  and  other  institutions;  or 

(2)  Cooperative  development  where 
such  development  can  be  implemented 
by  cooperatives  to  improve  local 
economic  conditions. 

(xiv)  If  grant  funds  are  to  be  used  for 
the  purpose  of  making  loans  and/or 
grants  to  eligible  individuals,  small 
businesses,  or  cooperatives  (ultimate 
recipients)  in  rural  areas  for  eligible 
purposes  under  this  subpart,  the 
applicant  shall  develop  a  plan  which 
outlines  the  purf)ose  and  administration 
of  the  fund  and  include  in  the 


preapphcation  a  copy  of  a  proposed 
agreement  to  be  used  between  the 
applicant  and  the  ultimate  recipient(s) 
which  includes  the  following: 

(A)  An  assurance  that  the 
responsibilities  of  the  grantee,  as  a 
recipient  of  grant  funds  under  this 
subpart,  are  passed  on  to  the  ultimate 
recipient  and  the  ultimate  recipient 
understands  its  responsibilities  to 
comply  with  the  requirwnents  set  forth 
in  this  subpart,  including  parts  3015 
and  3016  of  this  title. 

(B)  Provisions  that  the  ultimate 
recipient  will  comply  with  debarment 
and  suspension  requirements  contained 
in  part  3017  of  this  title  and  will 
execute  Form  AD-1048,  ■•Certification 
Regarding  Debarment.  Suspension, 
Ineligibility  and  Voluntarv  Exclusion- 
Lower  Tier  Covered  Transactions." 

(C)  Provisions  that  the  ultimate 
recipient  will  execute  Form  FmHA  400- 
4,  "Assurance  Agreement." 

(D)  Clear  documentation  that  the 
ultimate  recipient  understands  its 
responsibilities  to  the  applicant. 

(E)  Clear  documentation  that  the 
applicant  understands  its 
responsibilities  in  monitoring  the 
ultimate  recipient's  activities  under  the 
grant  and  the  applicant  s  plan  for  such 
monitoring. 

(F)  Brief  written  narrative  addressing 
all  items  in  §  4284.540(a)  of  this  subpart, 
regarding  grant  selection  criteria. 

(3)  Upon  receipt  of  a  preapplication 
RDAwill: 

(i)  Review  and  evaluate  the 
preapplication  and  accompanving 
documents; 

(ii)  Request  from  the  OGC.  a  legal 
determination  of  the  applicant's  legal 
existence  and  authority  to  perform  the 
proposed  activity:  and 

(iii)  Respond  to  ihe  applicant  (usually 
within  45  days)  using  Form  AD-622, 
"Notice  of  Preapplicatjon  Review 
Action, "  indicating  the  action  taken  on 
the  preapplication. 

(4)  Applicants  whose  preapplications 
are  found  to  be  ineligible  will  be  given 
notice  by  use  of  Form  AD-622  and 
advised  of  their  appeal  rights  under 
subpart  B  of  part  1900  of  this  title. 

(5)  if  at  any  time  prior  to  grant 
approval  it  is  decided  that  favorable 
action  will  not  be  taken  on  a 
preapplication  or  application,  the  RDA 
will  notify  the  applitant  in  writing  of 
the  reasons  why  the  request  was  not 
favorably  considered.  The  notification 
will  advise  the  applicant  of  appeal 
rights  under  subpart  B  of  part  19U0  of 
this  title. 

(6)  Applicants  eligible  for  funding 
within  the  available  funds  will  be 
provided  forms  and  instructions  for 
filing  a  complete  application. 
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Applicants  should  be  advised  against 
incurring  obligations  which  cannot  be 
fulfilled  without  RDA  fun4s. 

(b)  Applications.  Upon  notification  on 
Form  AD-622  that  the  applicant  is 
eligible  for  funding,  the  following  will 
bersubmitted  to  the  RDA  by  the 
applicant: 

(1)SF  424.1. 

t2)  Proposed  scope  of  work,  detailing 
the  proposed  activities  to  be 
accomplished  and  timeframes  for 
completion  of  each  activity. 

(3)  Proposed  budget,  including  source 
and  amount  of  applicant  contribution 
and  any  other  funding  sources  for  the 
proposed  project. 

(4)  Other  requested  information 
needed  by  RDA  to  make  a  grant  award 
determination. 

(c)  Applicant  response.  If  the 
applicant  fails  to  submit  the  application 
and  related  material  by  the  date  shown 
on  Form  AD-622  (normally  30  days 
from  the  date  of  Form  AD-622).  RDA 
may  discontinue  consideration  of  the 
application.  Appeal  rights  will  be  given 
'in  accordance  with  subpart  B  of  part 

1900  of  this  title. 

§§4284.529-4284.539    [Reserved] 

§4284.540    Grant  selection  criteria. 

Grants  will  be  awarded  under  this 
subpart  on  a  competitive  basis.  The 
priorities  described  below  will  be  used 
by  the  RDA  to  rate  preapplications  and 
applications.  Points  will  be  distributed 
as  indicated  in  paragraph  (al  of  this 
section.  Points  will  be  distributed 
according  to  ranking  as  compared  with 
other  preapplications/applications  on 
hand.  A  copy  of  the  score  sheet 
(available  in  any  FmHA  State  Office) 
should  be  placed  in  the  casefile  for 
future  reference. 

(i)  The  selection  criteria  are  as 
follows: 

(1)  Economic  conditions.  Preference 
will  be  given  to  proposed  projects 
which  will  sene  a  rural  area{s)  that  has 
few  rural  industries  and  agribusinesses; 
high  levels  of  unemployment  or 
underemployment:  high  rates  of 
outrr.igratioh  of  people,  businesses,  and 
industries;  and  low  levels  of  per  capita 
income.  RD.\  wall  consider  data 
supporting  these  demographics  from  tJ;e 
United  States  Bureau  of  the  Census  or 
other  reliable  data  from  recognized 
local,  regional.  State  or  Federal  sources 
or  from  sur%-eys  conducted  by  reliable, 
impartial  sources.  Outmigration  of 
businesses  and  industries,  for  e.xample. 
may  be  supported  by  county  business 
patterns  data  available  from  the  Bureau 
of  the  Census.  Data  to  support  all 
categories  must  be  for  the  most  current 
full  calendar  year  for  which  the  data  is 


available  and  the  3  calendar  years  prior 
to  that  year.  The  competitive  range  for 
proposed  projects  is  as  follows: 

(i)  Numoer  of  rural  industries  and 
agribusinesses  in  comparison  with  the 
population  of  the  area(s)  to  be  serx'ed:  1 
or  less  per  5,000  residents — 25  points:  1 
or  less  per  3,000  residents — 15  points; 
or  1  or  less  per  1,000  residents — 5 
points. 

(ii)  Unemployment  rate  in  the  area(s) 
to  be  served:  Exceeds  the  State  rate  by 
25  percent  or  more — 15  points;  or 
exceeds  the  State  rate  by  less  than  25 
percent  but  more  than  5  percent — 10 
points, 

(iii)  Underemployment  in  the  area(s) 
to  be  served  exceeds  the  State  rate  of 
underemployment  by  25  percent  or 
more— 20  points;  exceeds  the  State  rate 
by  less  than  25  percent — 10  points;  or  is 
equal  to  or  less  than  State  rate — 0 
pointSi, 

(iv)  Outmigration  of  rural  residents 
from  the  area(s)  as  evidenced  by  a 
population  loss  in  the  last  full  calendar 
year  of  at  least  20  percent — 20  points. 

(v)  Outmigration  of  business  and 
industry  and/or  business  and  industry 
closures  in  the  area(s)  of  at  least  20 
percent  in  the  last  3  years — 20  points. 

(vi)  Average  per  capita  income  of  the 
area(s)  is  less  than  the  State  average  by: 
50  percent — 25  points;  or  25  percent — 
10  points. 

(2)  Project  proposal.  The  project 
proposal  will  contribute  the  most  to  the 
impro\ement  of  economic  conditions  of 
the  rural  area(s)  by: 

(i)  Creation  of  industries  or 
agribusinesses  in  the  area(s):  1  or  more 
per  5,000  residents — 20  points;  1  or 
more  per  10,000  residents — 10  points;  or 
1  or  more  per  20,000  residents — 5 
points. 

(ii)  Increasing  employment  by  10 
percent  or  more — 10  points. 

(iii)  Stemming  the  now  of 
outmigration  of  people,  businesses,  or 
industries  by  10  percent  or  more — 10 
points. 

(iv)  Increasing  the  tax  base  of  the 
area(s)  by  2  percent  or  more — 5  points, 

(3)  Applicant  experience.  The 
applicant  demonstrates  capability  to 
transfer  for  practical  application  in  rural 
areas  the  technology  generated  and 
demonstrates  the  ability  to 
commercialize  products,  processes, 
services,  and  enterprises  in  rural  areas — 
15  points. 

(d)  Pevieiv  of  decision.  Each 
application  for  assistance  will  be 
carefully  reviewed  in  accordance  with 
the  priorities  established  in  this  section 
A  priority  rating  will  be  assigned  to 
each  application.  Applications  selected 
for  funding  will  be  based  on  the  priority 
ratina  assigned  each  application  and  the 


total  funds  available.  All  applications 
submitted  for  funding  should  contain 
sufficient  information  to  permit  RDA  to 
complete  a  thorough  priority  rating. 
When  a  determination  is  made  that 
favorable  action  will  not  be  taken  on  a 
preapplication  or  application,  the 
applicant  will  be  notified  in  wTiting  of 
the  reasons  why  the  request  was  not 
favorably  considered.  The  notification 
to  the  applicant  will  state  that  a  review 
of  this  decision  by  RDA  may  be 
requested  by  the  applicant  in 
accordance  with  subpart  B  of  part  1900 
of  this  title. 

§  4284.541    Grant  approval,  fund 
obligation,  grant  closing,  and  third-party 
financial  assistance. 

(a)  [Reserved] 

(b)  [Reserved! 

(c)  A  copy  of  the  executed  Form 
FmHA  1940-1,  "Request  for  Obligation 
of  Funds."  and  the  approved  scope  of 
work  will  be  sent  to  the  applicant  on  the 
obligation  date.  The  grant  will  be 
considered  closed  on  the  obligation 
date.  Exhibit  A  of  this  subpart,  shall 
become  a  permanent  part  of  Form 
FmHA  1940-1  when  grant  funds  are 
involved,  and  the  following  paragraphs 
will  appear  in  the  comment  section  of 
that  form  as  appropriate: 

( 1 ) '  The  grisntee  understands  the 
requirements  for  receipt  of  funds  under 
the  Rural  Technology  Development 
Grant  program.  The  grantee  assures  and 
certifies  that  it  is  in  compliance  with  all 
applicable  laws,  regulations.  Executive 
Orders,  and  other  generally  applicable 
requirements,  including  those  set  forth 
in  exhibit  A  of  subpart  F  of  part  4284 
of  this  chapter,  7  CFR  parts  3015,  3016. 
3017.  and  3018  (including revisions 

through  ' (date  of  grant 

approval)):  and  the  Letter  of  Conditions 
and  the  approved  scope  of  work." 

(2)  For  grants  involving  the 
establishment  of  a  revolving  loan 
program  to  benefit  third  parties,  the 
following  statement  shall  also  be  added 
to  the  comment  section  of  Form  FmHA 
1940-1:  "The  grantee  furthermore 
agrees  to  use  grant  funds  for  the 
purposes  outlined  in  the  Scope  of  Work 
approved  by  RDA." 

§§4284.542-4284.555    [Reserved] 

§  4284.556    Docket  preparation  and  Letter 
of  Conditions. 

(a)  The  following  forms  and 
documents  will  be  part  of  the  grant 
docket: 

(1)  Form  FmHA  400-4  for  the 
applicant  and  recipients  of  the  technical 
assistance  or  loans  under  a  revolving 
loan  fund. 

(2)  Scope  of  work  and  budget 
prepared  by  the  applicant. 
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(3)  Form  FmHA  1940-1. 

(4)  Resolution  of  the  Board,  if 
appropriate,  approving  the  grant 
application. 

(5)  Evidence  of  authority  for 
individual,  in  the  applicant's 
organization,  to  execute  grant 
documents. 

(6)  Evidence  of  fidelity  bond  coverage 

(7)  Form  FmHA  1942-43,  "Project 
Summary— Community  Facilities  (Other 
Than  Utility-Type  Projects)." 

(8)  Executed  Forms  AD-1047, 
''Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered 
Transactions."  and  AD-1049, 
"Certification  Regarding  Drug-Free 
Workplace  Requirements  (Grants) 
Alternative  I— For  Grantees  Other  Than 
Individuals." 

(9)  Executed  certification  in 
accordance  with  part  3018,  appendix  A 
of  this  litle,  that  no  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  for  lobbying  activities  and 
Form  LLL,  "Disclosure  of  Lobbying 
Activities." 

(10)  Proposed  agreement  between 
applicant  and  ultimate  recipient  as 
required  in  §4284.528(a)(2)(xiv)  of  this 
subpart  (if  applicable). 

(11)  Class  U  Environmental 
Assessment  (if  appUcable). 

(12)  Finding  of  No  Significant  Impact 
(ifapplicable). 

(13)  Form  FmHA  400-8.  "Compliance 
Review  (Nondiscrimination  by 
Recipients  of  Financial  Assi-stance 
through  Farmers  Home 
Administration.)" 

(b)  The  RDA  representative  will 
prepare  a  Letter  of  Conditions  outlining 
the  conditions  under  which  the  grant 
will  be  made.  It  will  include  those 
matters  necessary  to  ensure  that  the 
proposed  grant  is  completed  in 
accordance  with  the  terms  of  the  scope 
of  work  and  budget,  that  the  grant  funds 
are  expended  for  authorized  purposes, 
and  that  the  requirements  prescribed  in 
parts  3015,  3016,  3017.  and  3018  of  this 
title  are  complied  with.  Each  Letter  of 
Conditions  wHl  contain  the  following 
paragraphs: 

(1)  "This  letter  establishes  conditions 
which  must  be  understood  and  agreed 
to  by  you  before  further  consideration 
may  be  given  to  the  application." 

(2)  "This  letter  is  not  to  be  considered 
as  grant  approval  nor  as  a  representation 
as  to  the  availability  of  funds.  The 
docket  may  be  completed  on  the  basis 
of  a  grant  not  to  exceed 

$ and  a  matching  share 

by  the  applicant  in  the  amount  of 
$ •• 

(3)  "Please  complete  and  return  the 
attached  Form  FmHA  1942-46,  'Letter 


of  Intent  to  Meet  Conditions,'  if  you 
desire  further  consideration  be  given 
your  application." 

(4)  "You  must  certify  that  the 
activities  provided  under  the  grant  will 
benefit  a  rural  area." 

(5)  "You  must  certify  that  at  least  25 
percent  of  the  total  funds  for  this  project 
are  provided  as  the  grantee's  share  and 
meet  the  matching  hand  requirements  of 
7  CFR  parts  3015  and  3016." 

(6)  "You  must  certify  that  no  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  for  lobbying  activities  in 
accordance  with  7  CFR  part  3018, 
Appendix  A,  and  execute  Form  LLL." 

(7)  "You  must  execute  Form  AD- 
1047,  'Certification  Regarding 
Debannenf,  Suspension,  and  Other 
Responsibility  Matters— Primary 
Covered  Transactions,'  to  certify-  that 
your  organization  is  not  debarred  or 
suspended  from  Govemmei't  assistance. 
You  also  must  obtain  a  certitication  on 
Form  AD-1048,  'Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion— Lower  Tier 
Covered  Transactions,'  from  any  person 
or  entity  you  do  business  with  as  a 
result  of  this  Government  assistance  that 
they  are  not  debarred  or  suspended  from 
Government  assistance." 

(8)  "You  must  execute  Form  AD- 
1049,  'Certification  Regarding  Drug-Free 
Workplace  Requirements  (Grants) 
Alternative  I— For  Grantees  Other  Than 
Individuals,'  to  certify  that  you  will 
provide  a  drug-free  awareness  program 
for  employees." 

(9)  "You  must  obtain  prior  approval 
for  any  change  to  the  scope  or  objectives 
of  the  approved  project.  Failure  to 
obtain  prior  approval  of  changes  to  the 
scope  of  work  or  budget  can  result  in 
suspension/termination  of  grant  funds." 

(10)  Other  items  in  the  Letter  of 
Conditions  should  include  those 
appropriate  items  relative  to:  maximum 
amount  of  grant;  contributions;  required 
project  audit;  evidence  of  compliance 
with  all  applicable  Federal,  State,  and 
local  requirements;  closing  instructions; 
DOL  certifications;  compliance  with  any 
required  environmental  mitigation 
measures;  and  other  requirements. 

§4284.557    Fund  disbursement 

Grantees  will  be  reimbursed  as 
follows: 

(a)  An  SF-270,  "Request  for  Advance 
or  Reimbursement,"  will  be  completed 
by  the  applicant  and  submitted  to  RD.A 
not  more  frequently  than  monthly. 

(b)  Upon  receipt  of  a  properly 
completed  SF-270,  the  funds  will  be 
requested  through  the  field  office 
terminal  system.  Ordinarily,  payment 
will  be  made  within  30  days  after 


receipt  of  a  proper  request  for 
reimbursement. 

(c)  Grantees  are  encouraged  to  use 
minority  banks  (a  bank  which  is  owned 
by  at  least  50  percent  minority  group 
members)  for  the  deposit  and 
disbursement  of  funds.  A  list  of 
minority  owned  banks  can  be  obtained 
from  the  Office  of  Minority  Business 
Enterprise,  Department  of  Commerce, 
Washington,  DC  20230. 

(d)  The  grantee's  share  in  the  cost  of 
the  project  will  be  disbursed  in  advance 
of  grant  funds  or  on  a  pro-rata 
distribution  basis  with  grant  funds 
during  the  disbursement  period.  The 
grantee  will  not  be  permitted  to  provide 
its  contribution  al  the  end  of  the  grr.nf 
period. 

§4284.558    Reporting. 

An  SF-269.  ■Financial  Status 
Report,"  and  a  project  performance 
activity  report  will  be  required  of  ail 
grantees  on  a  quarteriy  basis.  A  final 
project  performance  report  will  be 
required  with  the  last  SF-269.  The  final 
report  may  serve  as  the  last  quarterly 
report.  The  final  report  must  include  a 
final  evaluation  of  the  project.  Granti»t»s 
shall  constantly  monitor  performance  to 
ensure  that  time  schedules  are  being 
met,  projected  work  by  time  periods  is 
being  accomplished,  and  other 
performance  objectives  are  being 
achieved.  Grantees  are  to  submit  an 
original  of  each  report  to  RDA.  The 
project  performance  reports  shall 
include,  but  not  be  limited  to.  the 
following: 

(a)  A  comparison  of  actual 
accomplishments  to  the  objecti\es 
established  for  that  period; 

(b)  Reasons  why  established 
objectives  were  not  met; 

(c)  Problems,  delays,  or  adverse 
conditions  which  will  affect  attainment 
of  overall  project  objectives,  prevent 
meeting  time  schedules  or  objectives,  or 
preclude  the  attainment  of  particular 
project  work  elements  during 
established  time  periods.  This 
disclosure  shall  be  accompanied  by  a 
statement  of  the  action  taken  or  planned 
to  resolve  the  situation;  and 

(d)  Objectives  and  timetable 
established  for  the  next  reporting 
period. 

§§4284.559-^284.570    [Reserved] 

§4284.571    Audit  requirements. 

The  grantee  will  provide  an  audit 
report  in  accordance  with  subpart  A  of 
part  1942  of  this  title.  The  audit 
requirements  only  apply  to  the  year(s) 
in  which  grant  funds  are  received. 
Audits  must  be  prepared  in  accordance 
with  generally  acr^^pted  Government 
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auditing  standards  using  the 
publication,  "Standards  for  Audit  of 
Govemniental  Organizations,  Programs. 
Activities  and  Functions." 

§  4284.572    Grant  servicing. 

Grants  will  be  serviced  in  accordance 
with  subpart  E  of  part  1951  of  this  title. 

§4284.573    Programmatic  changes. 

The  grantee  shall  obtain  prior 
approval  for  any  change  to  the  scope  or 
objectives  of  the  approved  project. 
Failure  to  obtain  prior  approval  of 
changes  to  the  scope  or  budget  can 
result  in  suspension/termination  of 
grant  funds. 

§  4284^4    Subsequent  grants. 

Subsequent  grants  will  be  processed 
in  accordance  with  the  requirements  set 
forth  in  this  subpart. 

S  4284.575    Grant  Suspension,  termination, 
and  canceliation. 

Grants  may  be  cancelled  by  RDA  by 
use  of  Form  FmHA  1940-10, 
"Cancellation  of  U.S.  Treasury  Check 
and/or  Obligation."  The  RDA  will  notify 
the  applicant,  by  letter,  that  the  grant 
has  been  cancelled.  A  copy  of  the  letter 
will  be  sent  to  thejlegional  Attorney, 
OGC,  if  the  Regional  Attorney  has  been 
involved.  The  applicant  will  be 
provided  appeal  rights,  as  appropriate, 
in  accordance  with  subpart  B  of  part 
1900  of  this  title.  Grants  may  be 
8u.<ipended  or  terminated  for  cause  or 
convenience,  in  accordance  with  parts 
301.5  and  3016  of  this  title. 

§§4284.576-4284.586    [Reserved] 

§4284.587    Exception  auttiority. 

The  .'Administrator  may.  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute,  an  applicable  law. 
or  a  decision  of  the  Comptroller  General 
if  the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest  and  shows  how 
the  adverse  impact  will  be  eliminated  or 
minimized  if  the  exception  is  made. 

§  4284.588    Fomts  and  extiibits. 
Exliibits  A  and  B  and  forms 
referenced  (all  available  in  any  FmHA 
State  Office)  are  for  use  in  administering 
grants  made  under  this  subpart. 

§§4284.589-4284.599    [Reserved] 

§4284.600    OMB  control  number. 

The  reporting^and  ret;ordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 


control  number  0570-0006.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  30 
minutes  to  8  hours  per  response,  with 
nn  average  of  1.85  hours  per  response, 
including  time  for  reviewing 
instruttions,  searching  existing  data 
source.';,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  AG  Box  7630, 
Washington,  D.C.  20250;  and  to  tlie 
Office  of  Management  and  Budget, 
Paperfvork  Reduction  Project  (OMB 
#0570-0006),  Washington,  D.C.  20503. 

Exhibit  A  of  Sut^art  F — Agreement  of 
Admiaistrative  Requirements  for  Rural 
Technology  Development  Grants 

This  exhibit  contains  information 
regarding  the  responsibilities  of  the 
grantee  for  receipt  of  grant  funds  under 
the  Rural  Technology  Development 
Grant  [RTDG)  program.  These 
requirements  do  not  supersede  the 
requirements  for  receipt  of  Federal 
funds  as  stated  in  7  CFR  parts  3015  and 
3016;  however,  specific  areas  related  to 
the  program  are  cited  below. 

In  consideration  for  the  RTDG  grant 
by  RDA.  grantee  agrees  to: 

1.  Cause  the  RTDG  program  to  be 
completed  within  the  total  sums 
available  to  it,  including  grant  funds,  in 
accordance  with  the  scope  of  work  and 
any  necessary  modifications  thereof 
prepared  by  grantee  and  approved  by 
grantor. 

2.  Permit  periodic  inspection  of  the 
program  operations  by  a  representative 
of  grantor. 

3.  Make  the  program  available  to  all 
persons  in  grantee's  service  area  without 
regard  to  race,  color,  national  origin, 
religion,  sex,  marital  status,  age, 
physical  or  mental  handicap. 

4.  Not  use  grant  funds  to  replace  any 
financial  support  previously  provided 
or  assured  from  any  other  source.  The 
grantee  agrees  that  the  general  level  of 
expenditure  by  the  grantee  for  the 
benefit  of  program  area  and/or  program 
covered  by  this  agreement  shall  be 
maintained  and  not  reduced  as  a  result 
of  the-Federal  share  funds  received 
under  this  grant. 

5.  Provide  financial  management 
systems  which  will  include: 

(a)  Accurate,  current,  and  complete 
disclosure  of  the  financial  result  of  each 
grant. 

(b)  Records  which  identify  adequately 
the  source  and  application  of  funds  for 
grant -sup  porting  activities.  Those 


records  shall  contain  information 
pertaining  to  grant  awards  and 
authorizations,  obligations,  unobligated 
balances,  assets,  liabilities,  outlays,  and 
income. 

(c)  Effet;tive  control  over  and 
accountability  for  all  funds.  Grantee 
shall  adequately  safeguard  all  such 
assets  and  shall  ensure  that  they  are 
used  solely  for  authorized  purposes. 

(d)  Accounting  records  supported  by 
source  documentation. 

6.  Retain  financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  the  grant  for 

a  period  of  at  least  3  years  after  grant 
closing  except  that  the  records  shall  be 
retained  beyond  the  3-year  period  if 
audit  findings  have  not  been  resolved. 
Microfilm  copies  may  be  substituted  in 
lieu  of  original  records.  The  grantor  and 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  acce.<s  to  any 
books,  documents,  papers,  and  records 
of  the  grantee  which  are  pertinent  to  the 
specific  grant  program  for  the  purpose 
of  making  audits,  examinations, 
excerpts,  and  transcripts. 

7.  Provide  an  audit  report  prepared  in 
accordance  with  generally  accepted 
Government  auditing  standards  using 
the  publication,  "Standards  for  Audit  of 
Governmental  Organizations,  ProgramSi 
Activities  and  Functions." 

8.  Provide  grantor  with  such  periodic 
reports  as  it  may  require  and  permit 
periodic  inspection  of  its  operations  by 
a  designated  representative  of  the 
grantor. 

9.  Execute  Form  FmHA  400-4, 
"Assurance  Agreement,"  and  any  other 
agreements  required  by  grantor  to 
implement  the  civil  rights  requirements. 
If  any  such  form  has  been  executed  by 
grantee  as  a  result  of  a  grant  being  made 
to  grantee  by  grantor 
contemporaneously  with  the  making  of 
this  grant,  another  form  of  the  same  type 
need  not  be  executed  in  connection 
with  this  grant. 

10.  That  upon  any  default  under  its 
representations  or  agreements  set  forth 
in  this  instrument,  grantee,  at  the  option 
and  the  demand  of  grantor,  will,  to  the 
extent  legally  permissible,  repay  to 
grantor  forthwith  the  original  principal 
amount  of  the  grant  stated  herein  above, 
with  interest  equal  to  the  rate  of  interest 
paid  on  U.S.  26-week  Treasury  Bills 
adjusted  quarterly  from  the  date  of  the 
default.  The  provisions  of  this  exhibit 
may  be  enforced  by  grantor  at  its  option 
and  without  regard  to  prior  waivers  by 
it  of  previous  defaults  of  grantee,  by 
judicial  proceedings  to  require  specific 
performance  of  the  terms  of  this  exhibit, 
or  by  such  other  proceedings  in  the  law 
or  equity  in  either  Federal  or  State 
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courts  as  may  be  deemed  necessary  by 
grantor  to  assure  compliance  with  the 
provisions  of  this  exhibit  and  the  laws 
and  regulations  under  which  this  grant 
is  made. 

11.  That  no  member  of  Congress  shall 
be  admitted  to  any  share  or  part  of  this 
grant  or  any  benefit  that  may  arise 
therefrom;  but  this  provision  shall  not 
be  construed  to  bar.  as  a  contractor 
under  the  grant,  a  publicly  held 
corporation  whose  ownership  might 
include  a  member  of  Congress. 

12..That  ail  non-confidential 
information  resulting  from  its  activities 
shall  be  made  available  to  the  general 
public  on  an  equal  basis. 

13.  Ti;._  t  ihe  purpose  and  scope  of 
work  for  which  this  grant  is  made  shall 
not  duplicate  programs  for  which 
monies  have  been  received,  are 
committed,  or  are  applied  to  from  other 
sources  (public  or  private}. 

14.  That  grantee  shall  reiinqui-sh  any 
and  all  copyrights  and/or  privileges  to 
the  materials  developed  under  this  g.-nnt 
as  published  in  whole  or  in  part.  The 
material  shall  contain  a  notice  and  be 
identified  by  language  to  the  following 
effect:  "Tlie  material  is  the  result  of  tax- 
supported  research  and  as  such  is  not 
copyrightable.  It  may  be  freely  reprinted 
with  the  customary  crediting  of  the 
source." 

15.  That  the  grantee  shall  abide  by  the 
policies  promulgated  in  the  USDA  " 
Uniform  Assistance  Regulations,  7  CFR 
Parts  3015  and  3016.  which  provides 
standards  for  use  by  grantee  in 
establishing  procedures  for  the 
procurement  of  supplies,  equipment, 
and  other  services  with  Federal  grant 
funds. 

16.  Obtain  prior  approval  from  grantor 
for  use  of  grant  funds  for  uses  or 
amounts  not  consistent  with  the 
approved  scope  of  work  and  budget. 

17.  That  the  grantee,  except  for  States, 
will  remit  interest  earned  on  grant  funds 
deposited  in  an  interest  bearing  account 
in  accordance  with  the  USDA  Uniform 
Assistance  Regulation,  7  CFR  Parts  3015 
and  3016. 

18.  Grantee  will  comply  with  property 
management  standards  established  by  7 
CFR  Parts  aoiSand  3016  for  personal 
property.  "Personal  property"  means 
property  of  any  kind  except  real 
property.  It  may  be  tangible— having 
physical  existence — or  intangible- 
having  no  physical  existence;  such  as 
patents,  inventions,  and  copyrights. 
"Nonexpendable  personal  property" 
means  tajigible  personal  property 
having  a  useful  life  of  more  than  1  year 
and  an  acquisition  cost  of  $300  or  mor« 
per  unit.  A  grantee  may  use  its  own 
definition  of  nonexpendable  personal 
property  provided  that  such  definition 


would  at  least  include  all  tangible 
personal  property  as  defined  above. 
"Expendable  personal  property"  refers 
to  all  tangible  personal  property  other 
than  nonexpendable  property.  When 
none.xpendable  property  is  acquired  by 
a  grantee  with  project  funds,  title  shall 
not  be  taken  by  the  Federal  Government 
but  shall  be  vested  in  the  grantee  subject 
to  the  following  conditions. 

(a)  Right  to  transfer  title.  For  items  of 
real  or  nonexpendable  personal 
property  having  a  unit  acquisition  cost 
of  SI, 000  or  more,  RDA  mav  reserve  the 
right  to  transfer  the  title  to  the  Federal 
Government  or  to  a  third  partv  named 
by  the  Federal  Government  when  such 
third  party  is  otherwise  elifil)!"?  under 
existing  statutes.  Such  reservation  shall 
be  subject  to  the  following  standards: 

(i)  The  property  shall  be  appropriately 
identified  in  the  grant  or  othenvise 
made  knov.-n  to  the  grantee  in  writing. 

(ii)  RDA  shall  issue  dispositio.i 
in.structions  within  120  calendar  davs 
after  the  end  of  the  Federal  support  of 
the  project  for  which  it  was  acquired.  If 
RDA  fails  to  issue  disposition 
instructions  within  the  120  calendar  day 
period,  the  grantee  shall  applv  the 
standards  of  paraj;rnph  18.  (b)  of  this 
exhibit. 

(iiil  \V|-,en  RDA  exercises  its  rij;ht  to 
take  title,  the  personal  propertv  shall  be 
•subject  to  the  provisions  for  federal !v 
owned  nonexpendable  property 
discussed  in  parngraphs  18.  (bfand  (c) 
of  this  exhibit. 

(iv)  When  title  is  transferred  cither  to 
the  Federal  Government  or  to  a  third 
party  and  the  grantee  is  instructed  to 
ship  the  property  elsewhere,  the  grantee 
shall  be  reimbursed  by  the  benefiting 
Federal  agency  with  an  amount  which 
is  computed  by  applying  the  percentage 
of  the  grantee's  participation  in  the  cost 
of  the  original  grant  project  or  program 
to  the  current  fair  market  value  of  the 
property,  plus  any  reasonable  shipping 
or  interim  storage  costs  incurred, 
(b)  Use  of  other  nonexpendable 
personal  property  for  which  the  grantee 
has  title. 

(i)  The  grantee  shall  use  the  property 
in  the  project  or  program  for  which  it 
was  acquired  as  long  as  needed, 
whether  or  not  the  project  or  program 
continues  to  be  supported  by  Federal 
funds.  When  it  is  no  longer  needed  for 
the  original  project  or  program,  the 
grantee  shall  use  the  property  in 
connection  with  its  other  federally 
sponsored  activities,  in  the  following 
order  of  priority: 
[1]  Activities  sponsored  by  RDA. 
(2)  Activities  sponsored  by  other 
Federal  agencies. 

(ii)  Shared  use.  During  the  time  that 
nonexpendable  personal  property  is 


held  for  use  on  the  project  or  program 
for  which  it  was  acquired,  the  grantee 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
property  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  projects  or  programs  sponsored 
by  RDA;  second  preference  shall  be 
given  to  projects  or  programs  sponsored 
by  other  Federal  agencies.  If  the 
property  is  owned  by  the  Federal 
Government,  use  for  other  activities  not 
sponsored  by  the  Federal  Govemmeni 
shall  be  pennissibie  if  authorized  bv 
RDA.  User  charges  should  be 
considered,  if  appropriate. 

(c)  Disposition  of  nonexpendable 
personal  propert}-.  When  the  grantee  no 
longer  needs  the  propertv  as  pro\  ided  in 
paragraph  18(b)  of  this  exhibit,  the 
property  may  be  us^d  for  other  activities 
in  accordance  with  »he  following 
standard^;: 

(i)  Personal  property  with  a  unit 
acquisition  cost  of  less  than  Si  .000.  The 
grantee  may  u.se  the  property  for  other 
activities  without  reimbursp'ment  lo  the 
Federal  Government  or  sell  the  propert> 
and  retain  the  proc<:eds. 

(ii)  Nonexpendable  personal  property 
with  a  unit  acquisition  cost  of  Si, 000  or 
more.  The  grantee  may  retain  the 
property  for  other  use  provided  that 
compensation  is  made  to  PJDA  or  its 
successor.  The  amounts  of 
compensation  shall  be  computed  by 
applying  the  percentage  of  Federal' 
participation  in  the  cost  of  the  original     • 
project  or  program  to  current  fair  market 
value  of  the  property.  If  the  grantee  has 
no  need  for  the  property  and  the 
property  has  further  use  value,  the 
grantee  shall  request  disposition 
instructions  from  the  original  grantor 
agency. 

(iii)  RDA  shall  determine  whether  the 
property  can  be  used  to  meet  the 
Agency's  requirements.  If  no  need  exists 
within  RDA,  the  General  Services 
Administration  Federal  Property 
Management  Regulations  will  be  used 
by  RDA  to  determine  whether  a  need  for 
the  property  exists  in  other  Federal 
•agencies.  RDA  shall  issue  instructions 
to  the  grantee  no  later  than  120  days 
after  the  grantee  request  and  the 
following  procedures  shall  govern: 

[1]  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  grantee's  request, 
the  grantee  shall  sell  the  property  and 
reimburse  RDA  an  amount  computed  by 
applying  the  percentage  of  the  grantor 
participation  in  the  grant  program  to  the 
sales  proceeds.  However,  the  grantee 
shall  be  permitted  to  deduct  and  retain 
from  the  Federal  share  Si 00  or  10 
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percent  of  the  proceeds,  whichever  is 
greater,  for  the  grantee's  selling  and 
handling  expenses. 

(2)  If  the  grantee  is  instructed  to 
dispose  of  the  property  other  than  as 
described  in  paragraphs  18.  (b)  and  (c) 
of  this  exhibit,  the  grantee  shall  be 
reimbursed  by  ROA  for  such  costs 
incurred  in  its  disposition. 

[3]  Property  management  standards 
for  nonexpendable  personal  property. 
The  grantee's  property  management 
standards  for  nonexpendable  persona! 
property  shall  include  the  following 
procedural  requirements: 

(a)  Property  records  shall  be 
maintained  accurately  and  shall 
include: 

(0  A  description  of  the  property. 

(ij)  Manufacturer's  serial  number, 
model  number,  Federal  stock  number. 
National  stock  number,  or  other 
identification  number. 

[Hi]  Sources  of  the  property  including 
grant  or  other  agreement  number. 

[iv]  Whether  title  vests  in  the  grantee 
or  the  Federal  Government. 

(i'}  Acquisition  date  (or  date  received, 
if  the  property  was  furnished  by  the 
Federal  Govenunent)  and  costs. 

[vi]  Percentage  (at  the  end  of  the 
budget  year)  of  Federal  participation  in 
the  cost  of  the  project  or  program  for 
which  the  property  was  acquired.  (Not 
applicable  to  property  furnished  by  the 
Federal  Government). 

(i/i)  Location,  use,  and  condition  of 
the  property  and  the  date  the 
information  was  reported. 

(I'jji)  Unit  acquisition  cost. 

(f.v)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
grantee  compensates  the  Federal  agency 
for  its  share. 

(b)  Property  owned  by  the  Federal 
Government  must  be  marked  to  indicate 
Federal  ownership. 

(c)  A  physical  inventory  of  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once 
every  2  years.  Any  differences  between 
quantities  determined  by  the  physical 
inspection  and  those  shown  in  the 
accounting  records  shall  be  investigated 
to  determine  the  causes  of  the 
difference.  The  grantee  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  property. 

(d)  A  control  system  shall  be  in  effect 
to  ensure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  property. 
Any  loss,  damage,  or  the  theft  of 
nonexpendable  property  shall  be 
investigated  and  fully  documented:  if 
the  property  was  owned  by  the  Federal 


Govemraent,  the  grantee  shall  promptly 
notify  RDA. 

(e)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
property  in  good  condition. 

(})  Where  the  grantee  is  authorized  or 
required  to  sell  the  property,  proper 
sales  procedures  shall  be  established 
which  would  provide  for  competition  to 
the  extent  practicable  and  result  in  the 
highest  possible  return. 

[g]  Expendable  personal  property 
shall  vest  in  the  grantee  upon 
acquisition.  If  there  is  a  residual 
inventory  of  such  property  exceeding 
Sl.OQD  in  total  aggregate  fair  market 
value  upon  termination  or  completion 
of  the  grant  and  if  the  property  is  not 
needed  fbr  any  other  federally 
sponsored  projeci  or  program,  the 
grantee  Shall  retain  the  property  for  use 
on  nonfederally  sponsored  activities  or 
sell  it,  but  must  in  either  case 
compensate  the  Federal  Government  for 
its  share.  The  amount  of  compensation 
shall  be  computed  in  the  same  manner 
as  nonexpendable  personal  property. 

This  exhibit  covers  the  following 
described  personal  property  and  any 
additional  property  acquired  wholly  or 
in  part  with  grant  funds  (use 
continuation  sheets  as  necessary); 

19.  To  the  following  temiination 
provisions: 

(a)  Termination  for  cause:  The  grantor 
agency  may  terminate  any  grant  in 
whole,  or  in  part,  at  any  time  before  the 
date  of  oompletion,  whenever  it  is 
determined  that  the  grantee  has  failed  to 
comply  with  the  conditions  of  the  grant. 
The  grantor  agency  shall  promptly 
notify  the  grantee  in  writing  of  the 
determination  and  the  reasons  for  the 
termination,  together  with  the  effective 
date. 

(b)  Termination  for  convenience;  The 
grantor  agency  or  grantee  may  terminate 
grants  in  whole,  or  in  part,  when  both 
parties  agree  that  the  continuation  of  the 
program  would  not  produce  beneficial 
results  commensurate  with  the  further 
expenditure  of  funds.  The  two  parties 
shall  agnee  upon  the  termination 
conditions,  including  the  effective  date 
and.  in  the  case  of  partial  terminations, 
the  portion  to  be  terminated.  The 
grantee  shall  not  incur  new  obligations 
for  the  terminated  portion  after  the 
effective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  The 
grantor  agency  shall  allow  full  credit  to 
the  grantee  for  the  Federal  share  of  the 
noncanoelable  obligations  properly 
incurred  by  the  grantee  prior  to 
termination. 

ROA  agrees  that  it  will: 

1.  Asskst  grantee,  within  available 
appropriations,  with  such  technical 
assistance  as  grantor  deems  appropriate 


in  plarming  the  program  and 
coordinating  the  plan  with  local  official 
comprehensive  plans  and  with  any  State 
or  area  plans  for  the  area  in  which  the 
program  is  located. 

2.  At  its  sole  discretion,  RDA  may  at 
any  time  give  any  consent,  deferment, 
subordination,  release,  satisfaction^  or 
termination  of  any  or  all  of  grantee's 
grant  obligations,  with  or  without 
valuable  consideration,  upon  such  terms 
and  conditions  as  RDA  may  determine 
to  be: 

(a)  Advisable  to  further  the  purposes    - 
of  the  grant  or  to  protect  the 
Government's  financial  interest  therein: 
and 

(b)  Consistent  with  both  the  stjitutory  _ 
purposes  of  the  grant  and  the  lin illations 
of  the  statutory  authority  under  which 

it  is  made. 

Name  of  Grantw 

Titlo 

Date  - 

RD.\  Approval  Official 

Diitf 

Dated:  August  4. 19fl4. 
Bob  J.  Nash, 

L'nder Secretary:  Small  Cnmmiinityaiid  fttinil 
Development. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  93-ANE-63] 

Revocation  of  Class  E  Airspace: 
Bozrah,  CT 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  revokes  Class  E 
airspace  at  Bozrah.  CT.  This  action  is  a 
result  of  the  cancellation  of  the  Special 
Instrument  Approach  Procedures  for 
Runway  2  and  Runway  20  at  Gager 
Field.  The  intended  effect  of  this  action 
is  to  remove  the  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  at  Bozrah,  CT.  This  airspace 
is  no  longer  needed  for  instrument  flight 
rules  operation  at  Bozrah,  CT. 
EFFECTIVE  DATE:  0901  UTC.  October  13. 
1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Charles  M.  Taylor.  Airspace  Specialist. 
System  Management  Branch,  ANE-530. 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burlington.  MA  01803-5299;  telephone 
(617)  238-7532;  fex  f617)  238-7560. 

SUPPLEMENTARY  WFOflMATION: 
History 

On  March  11.  1994,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  amend  part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  revoke  Class  E  airspace 
at  Bozrah,  CT  (59  FR  11561).  The 
propo.<;al  was  prompted  by  the 
cancellation  of  the  Special  InsL-ument 
Approach  Procedures  for  Runway  2  and 
Runway  20  at  Gager  Field. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  of  the  FAA. 
No  comments  on  the  proposal  were 
received. 

Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17. 1993,  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6,  1993). 

The  Class  E  airspace  revocation  listed 
in  this  document  will  be  removed 
subsequently  from  the  Order. 

TheR«le 

This  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  Class  E  airspace  at  Bozrah,  CT.  This 
action  is  a  resuh  of  the  cancellation  of 
the  Special  Instrument  Approach 
Procedures  for  Runway  2  and  Runway 
20  at  Gager  Field. 

TTie  FAA  has  determined  that  this 
regulation  only  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  these  regulations  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979h  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediires  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have . 
a  s%Bificant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle»ibiKty  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  foilowrs: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
(ijntirues  to  read  as  fellows: 

Authority:  49  I  .S  C.  app  1343(a).  1354(a), 
1510;  E  ().  10654.  24  FR  9565,  3  CFK.  195»- 
196.3,  Girop..  p.  :!89;  49  V  .S.Cl  106(aj;  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  referent*  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16.  1993,  is 
amended  as  follows: 

Paragraph  60QS  Qiss  E  airspace  ureas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  th'  eorth 


ANE  CT  E5  Bozrak.  CT  (Remave^) 
*         •         »         •  • 

Issued  in  B!ii;;ngtr.n.  Ma<«sach!»«th  on 
August  2.  1994 

Francis ).  )«hiK. 

Manager.  Air  Tr.Jfic  Division.  JWw£nj{Ajf»d 
Region. 
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DEPARTMENTOF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Admmtstration 

20  CFR  Part  416 

[Reg.  No.  16] 
f«N0960-A081 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  EligtbMity 
for  Children  of  Armed  Forces 
Personnel  Reading  Outside  the  United 
States  Other  Than  in  Foreign  Counlhes 

AGENCY:  Social  Security  Administration 
HHS. 

ACTXMi:  Final  rule. 


SUMMARY:  This  final  rule  reflects  the 
provisions  of  section  13734  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  Public  Law  (Pub.  L.)  103-66. 
which  amended  section  1614(aKl)(B)(ii) 
of  the  Social  Security  Act  (the  Act}. 
Effective  November  1. 1993,  these 
provisions  remove  the  restriction  that 


children  of  armed  forces  personnel 
stationed  in  Puerto  Rico  or  the 
territories  or  possessions  of  the  United 
States  may  not  continue  to  be  eligible 
for  supplemental  security  income  (SSI) 
benefits  while  living  outside  the  United 
States. 

EFFECTIVE  DATES;  This  rule  is  effective 
on  August  12. 1994. 
FOR  FURTMER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 

document— Henry  D.  Lemer.  Leg.al 
Assistant,  Office  of  Regulations.  Social 
Security  Administration.  6401  Security 
Boulevard,  Baltimore,  N4D  21235,  (410) 
965-1762;  regarding  eligibility  or  filing 
for  benefits — our  national  toll-free 
number,  1-800-772-1213. 
SUPPLEMENTARY  MFORMATION:  This 
regulation  reflects  the  provisions  of 
section  13734  of  the  Omnibus  Budget 
Reconaliation  Act  of  1993,  Pub.  L.  103- 
66,  which  amended  section 
1614(a)(l)(B)(ii)  of  the  Act.  Effertive 
November  1,  1993.  section 
1614(aMl)(B)(ii)  provides  that  SSI 
benefits  may  continue  to  be  paid  to 
blind  or  disabled  children  who  are 
United  States  citizens  and  accompany 
their  mihtary  parentis)  to  assignments 
in  Puerto  Rico  or  the  territories  or 
possessions  of  the  United  States,  if  the 
children  were  eligible  for  SSI  benefits 
for  the  month  before  the  parent  reported 
for  duty  overseas.  Section  1 3734 
expands  coverage  to  blind  or  disabled 
children  whose  military  parents  are 
assigned  to  permanent  duty  ashore 
anywhere  outside  the  United  States. 
Prior  legislation  (sec.  8009  of  Pub.  L 
101-239)  and  implementing  regulations 
allowed  the  continuation  of  SSI 
payments  to  children  whose  parents 
were  stationed  in  foreign  countries  as  of 
April  1990,  but  did  not  permit  the 
continuation  of  SSI  payments  to  the 
children  of  military  parents  who  were 
based  in  Puerto  Rico  or  the  United 
States  territories  or  possessions. 

We  are  amending  §  416.215  to  reflect 
that  eligibility  for  SSI  benefits  may 
continue  for  a  child  living  outside  the 
United  States  when  the  diiid: 

•  Is  a  citizen  of  the  United  States; 

•  Is  living  with  a  parent  who  is  a 
member  of  the  armed  forces  of  the 
United  States  assigned  to  permanent 
duty  ashore  outside  the  United  States; 
and 

•  Was  eligible  for  an  SSI  benefit 
(including  any  federally  administered 
State  supplementary  payment)  for  the 
month  before  the  parent  reported  for 
such  duty. 

Regulatory  Procednres 

The  Department,  even  when  oot 
required  by  statute,  as  a  matter  of  policy 
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generally  follows  the  Administrative 
Procedure  Act  (APA)  notice  of  proposed 
rulemaking  (NPRM)  and  public 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for 
dispensing  with  the  NPRM  and  public 
comment  procedures  in  this  case.  Good 
cause  exists  because  this  regulation  is  of 
a  technical  nature  and  involves  no 
discretionary  policy.  Therefore, 
opportunity  for  prior  comment  is 
unnecessar>',  and  we  are  issuing  these 
changes  to  our  regulations  as  a  Hnal 
rule. 

Executive  Order  12866 

This  final  rule  does  not  meet  the 
criteria  for  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  (E.O.)  12866  and.  thus,  is  not 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  under E.0. 12866. 

Paperwork  Reduction  Act  of  1 980 

This  regulation  imposes  no  new 
reporting  or  recordkeeping  requiremer.ts 
subject  to  OMBxlearance. 


1.  The  authority  citation  for  subpart  B 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1110(b).  1602, 1611, 
16:4, 1615(c).  1619(a),  1631.  and  1634  of  the 
Social  Security  Act;  42  U.S.C.  1302, 1310(b). 
1381a,  1382. 1382c,  1382d(c).  1382h(a),  1383. 
and  1383c:  sec.  211  and  212  of  Pub.  L.  93- 
66, 87  Stat.  154  and  155;  sec.  502(a)  of  Pub. 
L.  94-241,  90  Stat.  268;  sec.  2  of  Pub.  L  99- 
643.  too  Stat.  3574. 

2.  Section  416.215  is  amended  by 
revising  paragraph  (a)  to  read  as  follovis: 

§  41 6.21 5    You  are  a  child  of  armed  forces 
personnel  living  overseas. 

(a)  General  rule.  You  may  be  eligible 
for  continuation  of  SSI  benefits  if  you 
live  overseas  and  if — 

(1)  You  are  a  child  as  described  in 
§416.1856: 

(2)  You  are  a  citizen  of  the  United 
States; 

(3)  You  are  living  with  a  parent  as 
described  in  §416.1881  who  is  a 
member  of  the  armed  forces  of  the 
United  States  assigned  to  permanent 
duty  ashore  outside  the  United  States; 
and 

(4)  You  were  eligible  for  an  SSI 
beneRt  (including  any  federally 
adrTiinistered  State  supplementary 
payment)  for  the  month  before  your 
parent  reported  for  such  duty 

«        *         *        •         « 

IFR  Doc  94-19711  Filed  8-1 1-94;  8  45  a~' 

011.UMO  CODE  «19fr-2»-M 


Regulatory-  Flexibility  Act 

We  certify  that  this  regulation,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L.  96-354.  the 
Regulator)'  Flexibility  Act.  is  not 
required. 

(Catalog  of  Federal  Domestic  Aisi-staace 
Pro^-a.Ti  No.  93  807.  Supplemental  Secun'y 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

.A.dministrative  practice  and 
procedure.  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  lune  27.  1994 
Shirley  Chater, 

Commissioner  of  Social  Security 

Approved;  August  5.  1994. 
Donna  E.  Shalala, 

Secretary- of  Health  and  Human  Ser.-icei 

Part  416  of  Chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


20  CFR  Part  416 
[Regulations  No.  18] 
RIN  096O-AC22 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled; 
Continuation  of  Benefits  and  Special 
Eligibility  for  Certain  Severely  Impaired 
Recipients  Who  Work 

AGENCY:  Social  Security  Administration. 
HHS 

ACTION:  Fi.ial  rules. 

SUMMARY:  These  regulations  reflect 
changes  in  the  law  made  by  the 
Employment  Opportunities  for  Disabled 
A.n-.ericans  Act  and  the  Omnibus  Budget 
ReconcUiMion  Act  of  1990.  These 
statutes  made  permanent,  simplified, 
and  liberalized  the  incentives  in  the 
Social  Security  Act  (the  Act)  for 
disabled  and  blind  supplemental 
security  income  (SSI)  recipients  who 
attempt  to  work.  They  also  liberalized 
the  provision  that  provides  an 
irr.pairment-related  work  expense 
excl'ision  from  the  regular  SSI  income 
counting  rules.  In  addition,  we  are 
tr.ikirg  related  administrative  policy 


changes  necessary  to  cafry  out  these 
provisions. 

EFFECTIVE  DATE:  TheSe  rules  are  effective 
August  12. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 
document — Richard  M.  Bresnick,  Legal 
Assistant.  Oflice  of  Regulations,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1758;  regarding  eligibility  or  filing 
for  benefits — our  national  toll-free 
number,  1-800-772-1213. 

SUPPLEMENTARY  INFORMATION: 

General 

SSI  payments  are  designed  to  provide 
a  basic  level  of  support  for  certain  aged, 
blind,  or  disabled  individuals.  Work 
incentive  provisions  in  the  SSI  program 
generally  enable  blind  and  disabled 
individuals  to  return  to  work  or  increase 
their  level  of  work  activity  without 
losing  SSI  disability  or  blindness  status. 
Certain  work  incentives  provide  them 
some  protection  from  having  their  SSI 
benefits  reduced  based  on  their 
increased  earnings.  In  most  States,  some 
provisions  also  permit  continued 
Medicaid  coverage  for  qualified 
individuals  even  if  their  earnings 
preclude  any  SSI  cash  payments. 

Under  the  law  in  effect  before  July  1. 
1987,  regular  SSI  benefits  (section  1611 
benefits)  were  payable  to  a  disabled  SSI 
recipient  who  worked  at  the  substantial 
gainful  activity  (SGA)  level  after  a  9- 
month  trial  work  period.  Work  at  the 
SGA  level  resulted  in  the  cessation  of 
disability  status  and,  thus,  an  inability 
to  requalify  for  regular  SSI  benefits 
without  filing  a  new  application  if  the 
work  continued  after  a  15-month 
extended  period  of  eligibility  (EPE). 
Section  1619.  in  effect  from  January  1, 
1981.  through  June  30. 1987,  permitted 
payment  of  special  SSI  cash  benefits 
(section  1619(a)  benefits)  to  disabled 
recipients  who  lost  eligibility  for  section 
1611  benefits  because  of  SGA.  Section 
1619(b)  provided  special  SSI  eligibility 
status  for  Medicaid  purposes  to  working 
disabled  or  blind  individuals  whose 
earnings  made  them  ineligible  for  SSI 
cash  payments.  Transitions  between  the 
various  statuses,  particularly  after  the 
EPE,  were  complicated.  Many  felt  that 
the  complexity  deterred  people  from 
participating  in  the  section  1619 
program. 

Amendments  to  section  1619 
addressed  these  concerns.  Sections  2 
and  4  of  the  Employment  Opportunities 
for  Disabled  Americans  Act,  Public  Law 
(Pub.  L.)  99-643,  effective  November  10, 
1986  and  July  1. 1987,  respectively, 
made  permanent  and  provided  several 
improvements  to  sections  1619  (a)  and 
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(b).  Section  5032  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pub.  L.  101- 
508.  effective  May  1, 1991.  further 
amended  section  1619(b)  by  eliminating 
the  65-year  age  limit  for  special  SSI 
eligibility  status  for  Medicaid  purposes. 
Section  5033  of  Pub.  L.  101^08, 
effective  December  1. 1990,  fiberalized 
the  impairment-related  work  expense 
exclusion  of  section  1612(b)(4)(B)(ii)  of 
the  Act. 

These  regulations  were  published  in 
the  Federal  Register  (58  FR  52458)  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  October  8. 1993.  Interested  parties 
were  given  60  days  to  submit  comments. 
The  comment  period  closed  on 
December  7. 1993.  We  received  two 
letters  containing  comments.  One 
commenter  supported  the  proposed 
changes  without  modification.  The 
other  generally  supported  the  proposed 
changes,  but  suggested  that  we  add  one 
clarifying  statement.  We  explain  below 
in  the  Public  Comments  section  of  this 
preamble  the  nature  of  those  comments 
and  how  we  accommodated  the 
suggested  revision.  This  commenter  also 
discussed  matters  that  were  not  relevant 
to  the  proposed  regulations.  We  referred 
those  matters  to  the  appropriate 
component  of  the  Social  Security 
Administration  and  do  not  address  them 
in  this  preamble.  In  addition,  on 
December  3. 1993  (58  FR  63888)  we 
published  final  rules  which  added  a 
new  paragraph  (c)(1)  to  §  416.1112 
governing  the  exclusion  from  earned 
income  of  the  earned  income  tax  credit 
refund  an  individual  receives,  and 
redesignated  existing  paragraphs  of 
§416.1112.  Therefore,  we  have  revised 
the  references  to  paragraphs  of 
§416.1112  in  these  final  rules  to  be 
consistent  with  the  new  paragraph 
numbering.  Further,  we  inadvertently 
did  not  provide  a  complete  reference  to 
all  the  relevant  income  exclusions  in 
§416.1112as  we  apply  them  in 
determining  the  State  threshold  amount 
for  purposes  of  determining  section 
1619(b)  eligibility.  We  have  made  this 
technical  correction  to  §416.269  of 
these  final  rules.  Therefore,  except  for 
adding  the  requested  clarifying 
statement,  updating  regulatory 
references,  and  correcting  typographical 
and  technical  errors  in  the  NPRM,  we 
adopted  the  rules  as  proposed. 

Regulatory  Changes 

1.  Expiration  Date  of  Section  1619 

We  revised  §§416.260  and  416.261  to 
remove  the  expiration  date  to  reflect  the 
change  made  by  section  of  Pub.  L.  99- 
643  that  made  section  1619  permanent. 


2.  Section  WJ9(n}— Special  SSI  Cash 
Benefits 

Section  4  of  Pub.  L.  99-643  amended 
section  1619(a)  of  the  Act  to  provide 
special  SSI  cash  benefits  to  an 
individual  whose  earnings  exceed  the 
amount  designated  by  the  Secretar\'  of 
Health  and  Human  Services  (the 
Secretary)  to  represent  SGA  despite  a 
disabling  impairment,  provided  that 
individual  meets  certain  eligibility 
requirements.  We  discuss  below  the 
changes  we  made  to  reflect  the  changes 
in  the  law,  as  well  as  related  policy 
changes. 

We  revised  §  416.262(a)  to  reflect  that 
an  individual  must  have  been  eligible  to 
receive  a  regular  SSI  benefit  or  federally 
administered  State  supplementarv 
payment  based  on  disability  in  "a," 
rather  than  "the,"  month  before  the 
month  for  which  section  tfil9(a) 
eligibility  is  being  determine-i  The 
statutory  change  removed  the  former 
requirement  that  the  individual  must 
have  been  eligible  for  regular  SSI 
benefits,  special  SSI  cash  benefits,  or 
State  supplementary'  payments  in  the 
month  immediately  prior  to  the  month 
of  eligibility  under  section  1619(a).  The 
month  the  individual  was  eligible  for  a 
regular  SSI  benefit  or  federally 
administered  State  supplementary 
payment  may  not  be  in  a  prior  period 
of  eligibility  which  has  terminated 
according  to  §§416.1331-416.1335. 

We  revised  §  416.262(d)  to  reflect  the 
statutory  change  that  an  individual  must 
"meet,"  rather  than  "continue  to  meet," 
all  nondisability  requirements  for  SSI 
eligibility  in  the  month  for  whi(  h  the 
determination  is  being  made. 

These  two  changes  permit  eligibility 
for  special  SSI  cash  benefits  following 
one  or  more  months  of  suspension. 

We  revised  §§416.260.  416.261,  and 
416.262(b)  to  reflect  that  an  individual 
is  eligible  for  benefits  under  section 
1619(a)  when  his  or  her  "gross  earned 
income."  rather  than  "earnings"  as 
described  in  §416.1110,  exceeds  the 
designated  SGA  amount  (currentlv  S500 
per  month).  Because  actual  monthly 
determinations  of  SGA  are  not  required 
before  an  individual  moves  from  section 
1611  to  1619(a)  status,  we  will  use  gross 
earned  income  rather  than  earnings. 
This  is  consistent  with  Congress'  intent, 
as  shown  in  the  legislative  history  of 
section  1619.  to  simplify  transitions 
between  benefit  statuses,  limit  actual 
determinations  of  eligibility,  and  e^ise 
administration  of  the  .section  1619 
program.  In  response  to  a  public 
comment,  we  added  a  new  sentence  to 
§416.260  clarifying  that  the  calculation 
of  this  gross  earned  income  amount  is 
not  to  be  considered  an  actual  SGA 


determination.  We  discuss  this 
clarification  below.  For  disabled 
individuals  otherwise  eligible  for  a  rasli 
benefit,  the  only  distinction  between 
regular  benefit  status  under  section  im  i 
and  section  1619(a)  status  will  be 
whether  or  not  their  gross  earned 
income  exceeds  the  SGA  level.  Sett  ion 
1619(a)  does  not  apply  to  the  blind 
because  earnings  of  blind  individuals 
are  not  subject  to  an  SGA  test  under  the 
SSI  program. 

3.  Section  1 61 9(h}— Special  SSI 
Eligibility  Status 

Section  4  of  Pub.  L.  99-643  and 
section  5032  of  Pub.  L.  101-508 
amended  section  1619(b)  of  the  Act  to 
provide  changes  in  the  eligibility 
requirements  for  .special  SSI  eligibiliiv 
status.  We  discuss  below  the  changes 
we  made  to  refiect  the  changes  in  the 
law,  as  well  as  related  policy  changes. 

We  revised  §416.264  to  provide  that 
special  SSI  eligibility  status  applies  for 
purposes  of  reacquiring  status  as  eligible 
for  regular  or  special  SSI  cash  benefits, 
as  well  as  establishing  or  maintaining      - 
eligibility  for  Medicaid. 

We  revised  §416.265  to  remove  the 
65-year  age  limit  for  section  1619(b) 
eligibility  status  effective  May  1.  1091 

We  also  revised  §416.265  to  refiect 
that  an  individual  must  have  been 
eligible  for  a  regular  SSI  benefit  or  a 
federally  administered  State 
supplementary  payment  in  "a  month 
before  the  month,"  rather  than  "the 
month  before  the  first  month."  for 
which  eligibility  for  special  SSI 
eligibility  status  is  being  determined. 
The  month  the  individual  was  eligible 
for  a  regular  SSI  benefit  or  federallv 
administered  State  supplementary 
payment  may  not  be  in  a  prior  period 
of  eligibility  which  has  terminated 
according  to  §§416.13'31^16.1335. 

We  revised  §  416.265(b)  to  refieit  that 
an  individual,  except  for  earnings,  must 
"meet,"  rather  than  "continue  to  meet." 
all  nondisability  requirements  for  SSI 
eligibility  in  the  month  for  which  the 
determination  is  being  made. 

These  two  changes  permit  special  SSI 
eligibility  status  for  Medicaid  purposes 
following  one  or  more  months  of 
.suspension. 

We  revised  §  41G.265(d)  to  add  that 
we  will  consider  publicly  funded 
attendant  care  sen  ices,  in  addition  to 
SSI  benefits,  federally  administered 
State  supplementary  payments,  and 
Medicaid,  when  determining  whether 
an  individual's  earnings  are  sufficient  to 
allow  the  individual  to  provide  a 
reasonable  equivalent  of  the  benefits 
which  would  be  available  if  the 
individual  did  not  have  those  earnings 
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We  revised  §416.268  to  add  that  an 
individual  may  establish  the  need  for 
Medicaid  eligibility  to  continue  working 
(see  S  416.265(c))  by  showring  that 
Medicaid  benefits  would  be  needed  to 
pay  for  unexpected  medical  expenses  in 
the  next  12  months.  Previously,  we 
considered  only  past  or  expected 
Medicaid  use.  This  policy  change  adds 
consideration  of  the  individual's  ability 
to  pay  for  unexpected  medical  expenses 
to  the  factors  that  can  meet  the  statutory 
provision  that  termination  of  Medicaid 
would  seriously  inhibit  the  individual's 
ability  to  continue  working.  We  believe 
the  proposed  change  is  consistent  with 
the  intent  of  Pub.  L.  99-643  because 
such  individuals,  if  not  accorded 
section  1619(b)  status,  might  be  forced 
to  stop  working  in  order  to  get  Medicaid 
to  pay  for  unexpected  medical  expenses. 
This  change  enables  individuals 
without  recurring  medical  expenses  or 
expectation  of  expenses  to  meet  the 
requirement  if  they  cannot  provide  for 
their  own  medical  care. 

We  also  deleted  former  paragraphs  (b) 
and  (c)  of  §  416.268,  which  required  an 
individual's  signed  statement  about  use 
or  expected  use  of  Medicaid  and 
verification,  as  necessary,  of  past 
services  with  the  service  providers  or 
the  State  agency  administering  the 
Medicaid  program.  This  change  permits 
us  to  determine  the  need  for  Medicaid 
in  order  to  continue  working  based  on 
information  provided  by  the  individual. 
Our  operational  experience  shows  that 
the  individual's  knowledge  about  use  or 
exf>ected  use  of  Medicaid  is  almost 
always  valid  and.  therefore,  verification 
results  in  unnecessary  administrative 
burdens  and  costs. 

We  revised  §  416.269  to  reflect  the 
statutory  expansion  of  the  factors 
considered  in  determining  the 
sufficiency  of  a  person's  earnings  to 
provide  a  reasonable  equivalent  of  the 
benefits  which  would  be  available 
absent  those  earnings  (see  §  416.265(d)J. 
We  determine  insufficiency  of  earnings 
by  comparing  actual  and/or  anticipated 
gross  earnings  for  the  12-monlh  period, 
beginning  with  the  month  for  which 
special  SSI  eligibility  status  is  being 
determined,  with  a  threshold  amount 
-for  the  individual's  Stale  of  residence 
We  determine  the  thrt'shold  amount 
using  the  amount  of  gross  earnings  that 
it  would  take  to  reduce  to  zero  the 
Federal  SSI  benefit  and  State 
supplementar>-  payment  for  an 
individual  with  no  other  income  living 
in  his  or  her  ow^n  household  and  the 
average  Medicaid  expenditures  for 
disabled  SSI  cash  recipients  for  the 
State  of  residence.  If  an  individual's 
gross  earnings  exceed  the  State 
threshold  amount,  we  do  a  second 


comparison  to  compare  the  earnings 
with  an  individualized  threshold.  In 
making  this  determination,  we  will 
consider  any  amounts  excluded  as 
impairment-related  work  expenses  or 
work  expenses  of  the  blind,  amounts 
used  or  set  aside  for  use  under  an 
approved  plan  for  achieving  self- 
support,  and  the  value  of  any  publicly 
funded  attendant  care  services. 

We  also  added  §416.26g(d),  which 
explains  that  we  will  consider  the  value 
of  attendant  care  services  for  purposes 
of  sufficiency  of  earnings 
determinations  if  the  services  are 
providtfd  by  a  paid  attendant,  needed  to 
assist  with  work-related  and/or 
indi  victual  functions,  and  paid  from 
Federal,  State,  or  local  funds. 

We  also  added  §  416.269(e)  to  reflect 
that  W9  will  base  determinations  of 
sufficiency  of  earnings  on  information 
and  data  updated  no  less  frequently 
than  annually. 

Also,  because  §  416.269  predated 
retrospective  monthly  accounting,  we 
further  revised  it.  For  sufficiency  of 
earnings  determinations,  we  will  use  the 
calendar  month,  rather  than  quarter,  for 
which  we  are  determining  eligibility  for 
special  SSI  eligibility  status  as  the 
beginning  of  the  12-month  period. 

4.  ImpQirment-Rehted  Work  Expense 
Change 

In  enacting  Pub.  L.  99-643,  Congress  - 
recognized  that  disabled  individuals 
who  make  work  attempts  may  not  be 
able  to  follow  a  steady  progression  from 
regular  SSI  status  under  section  1611  to 
special  SSI  cash  benefit  status  under 
section  1619(a),  to  special  SSI  eligibility 
status  under  section  1619(b),  and  then 
to  a  status  of  complete  independence.  In 
reality,  such  individuals  tend  to  have 
setbacks  which  may  cause  a  drop  in 
earnings  and,  therefore,  a  change  in 
eligibility  status.  According  to  the 
legislative  history  of  Pub.  L.  99-643.  it 
was  Congress'  intent  to  provide  for  easy 
transition,  in  either  direction,  between 
the  \  arious  categories  of  benefits. 
Therefere.  we  revised  §416.1112((:)(R)  to 
Incilitate  easier  movement  between 
different  benefit  statuses.  For  periods 
prior  to-December  1, 1990,  an  individual 
who  remained  continuously  eligible  for 
a  benefit  under  section  1611.  Ifilfi  (if 
supplementation  is  federally 
ndaiinisteredl,  1619(a),  or  1619(b), 
continued  to  qualifj-  for  the  impairment- 
related  work  expense  exclusion  in 
determining  financial  eligibility  for  SSI. 
Also,  to  reflect  section  5033  of  Pub.  L. 
11)1-508.  for  periods  after  November  30, 
1990,  we  removed  the  requirement  that 
an  indK'idual  must  establish  eligibility 
without  benefit  of  the  impairment 
related  work  expense  exclusion 


5.  Administrative  Actions  Under  Section 
1619(a) 

In  addition  to  the  changes  already 
discussed,  these  regulations  contain 
changes  which  we  believe  are  consistent 
with  the  legislative  intent  of  Pub.  L.  99- 
643  to  simplify  administration  of 
section  1619  and  facilitate  transition 
among  the  various  categories  of  benefits. 
We  revised  §§416.1402  and  416.1403 
with  regard  to  initial  determinations  in 
order  to  stale  our  policy  on 
determinations  involving  transitions 
between  sections  1611, 1619(a),  and 
1619(b). 

We  revised  §  416.1402(a)  to  clarify 
that  initial  determinations  regarding  SSI 
benefits  include,  but  are  not  limited  to, 
determinations  about  eligibihty  for  or 
the  amount  of  SSI  benefits  or  special  SSI 
cash  benefits,  except  actions  solely 
involving  transitions  to  eligibility 
between  these  types  of  benefits.  We 
revised  §  416.1402(b)  to  clarify  that  the 
administrative  actions  of  "suspension" 
and  "termination"  pertain  to  special  SSI 
eligibility  status  under  section  1619(b) 
as  well  as  SSI  cash  benefits  under 
section  1611  or  section  1619(a). 

We  deleted  former  §  4i6.1402(h). 
which  provided  that  a  determination 
about  whether  an  individual  is  eligible 
for  special  SSI  cash  benefits  under 
§  416.262  (section  1619(a)  status)  is  an 
initial  determination,  and  redesignated 
the  subsequent  paragraphs.  The  change 
recognizes  that  transition  alone  from 
eligibility  for  regular  SSL  benefits  under 
section  1611  to  eligibility  forspecial  SSI 
(;ash  benefits  under  section  1619(a)  and 
vice  versa  generally  has  little  practical 
effect  on  an  individual.  The  change 
allows  movement  between  the  statuses 
to  be  made  with  fewer  steps,  saving  time 
and  administrative  expense.  We  believe 
this  change  is  consistent  with  Cx)ngress' 
intent  to  simplify  transitions  between 
benefit  statuses. 

In  addition,  we  revised  §  416.1403(a) 
to  include  in  the  list  of  administrative 
actions  that  are  not  initial 
determinations,  transitions  from  section 
lf)ll  to  1619(a)  eligibility  or  section 
1619(a)  to  1611  eligibility.  If  a 
recipient's  section  1611  or  1619(a) 
benefits  are  adversely  affected  (i.e., 
reduced,  suspended,  or  terminated)  for 
a  reason  unrelated  to  his  or  her  medical 
condition  at  the  time  of  the  shift,  such 
planned  action(s)  wilt  continue  to  be 
subject  to  advance  notice*of  benefit 
reduction,  suspension,  or  termination 
and  be  covered  as  initial  determinations 
under  §  416.1402(b).  If  an  individual's 
benefit  amount  increases,  an  initial 
determination  is  made  under 
§  416.1402(a).  Determinations  about  an 
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individual's  disability  are  also  initial 
determinations  under  §416.1402. 

Redesignated  §  416.1402(h)  (former 
§  416.1402(i))  provides  that  a 
determination  about  whether  an' 
individual  is  eligible  for  special  SSI 
eligibility  status  under  §  416.265  is  an 
initial  determination.  Section  416.265 
describes  the  eligibility  requirements  for 
special  SSI  eligibilitv  status  under 
section  1619fb). 

Because  we  must  make  a  threshold 
calculation  and  a  finding  that  an 
individual  needs  Medicaid  to  continue 
working  in  order  to  determine  eligibiiit\ 
under  section  1619(b),  we  will  (ontinue 
to  provide  an  initial  determination. 
Movemun!  from  special  SSI  eligibility 
status  under  section  1619(b)  back  to 
regular  SS!  benefit  status  under  section 
161 1  or  special  SSI  cash  benefit  status 
under  sectiun  1619(a)  is  defined  to  be  an 
initial  determination  under 
S  4  16. 1402(a). 

Public  Comments 

The  following  is  a  summar>  of  the 
substantive  comments  we  received  on 
the  proposed  rules  and  our  response  to 
them. 

Comment:  The  commenter  was 
concerned  about  using  gross  earned 
income,  rather  than  actual  countable 
earnings,  in  transitions  between  benent 
statuses  as  described  in  §15  416.260. 
416.261.  and  41 6. 262(b).  The 
commenter  was  not  so  mu(.h  c  oncerned 
-  with  using  the  gross  earned  income 
amount  at  the  lime  of  the  transition 
between  benefit  statu.ses.  but  rather  how 
that  amount  might  be  interpreted  in 
other  determinations  in  the  SSI 
program.  The  commenter  suggested    - 
adding  a  clarif\ing  statement  indicating 
that  the  gross  income  amount  used  in 
the  transition  process  is  not  to  be 
considered  an  SGA  determination. 

/?e.sy3on.se;  Although  in  the  preamble 
to  the  proposed  rules  (58  FR  52458. 
52459)  we  stated  that  we  would  not 
make  actual  SGA  determinations  on 
whether  an  individual  is  eligible  for 
section  1619  status,  we  agree  with  the 
suggestion  to  add  the  clarif>'ing 
statement  to  these  final  rules.  We  have 
added  the  statement  to  §416.260.  which 
deals  specifically  with  transitions 
between  benefit  statuses  under  .sections 
1611  and  1619. 

Regulatory  Procedures 

Executive  Order  (E.O.)  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  E.O.  12866.  Thus,  thev 
were  not  subject  to  OMB  review. 


All  program  changes  reflected  in  these 
regulations  related  to  Pub.  L.  99-643 
and  Pub.  L.  101-508  were  implemented 
on  their  respective  effective  dates.  As  of 
December  1993,  there  were  20,028 
section  1619(a)  participants  and  35,299 
section  1619(b)  participants. 

Paperwork  Reduction  Act 

These  regulations  contain  information 
collection  requirements  in  §416.268.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3504(h),  we 
submitted  a  copy  to  OMB  for  its  review  ' 
and  we  received  clearance  to  collect  this 
information  under  OMB  No.  09r)CM)267. 

Public  reporting  burden  h>T  this 
collection  of  information  i'.  t-tiniated  to 
average  3  minutes  per  respdn.se.  This 
includes  the  time  it  will  take  to  read  the 
instructions,  gather  the  nectssa^,-  fads, 
and  provide  the  information.  Sini;e  we 
estimate  that  25.000  SSI  rei  ipients  will 
provide  this  information,  the  total 
annua!  burden  is  estimated  to  be  1.250 
hours. 

Organizations  or  individuals  dcsmng 
to  si.bmif  (oniments  on  these 
information  collection  requirements 
should  dire«:t  them  to  the  Social 
Set  urity  Administration,  6401  Security 
Boulevard,  Baltimore.  Mar>  land  21235. 
Attenttcjn:  Reports  Clearance  Officer.  1- 
A-21  Operations  Building,  end  to  the 
Office  of  Information  and  Reguhitorv 
Affairs,  OMB.  New  Executive  (^ifice 
Building,  Room  3208.  Washington,  D.C. 
20503.  Attention:  Desk  Officer  for  HHS. 

negiilatory  Flexibility  Act 

-   We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals  and 
States.  Therefore,  a  regulatory  flexibility 
analvsis  as  provided  in  Pub.  L.  96-3.54, 
the  Regulaforv-  Flexibility  Act.  is  not 
required. 

(Catiildnof  FrtierMl  liompstic  AssistHnc*- 
I'rDgram  No.  93.807.  .Siipplompnlnl  .Spcuritv 
Inciinii') 

List  ofSubiects  in  20CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  |unp  27.  1WM. 
Shirley  Chater. 
Commissioner  ofStxial  Security . 

Appmvpd:  .August  5,  19«4. 
Donna  E.  Shalaia, 
Serivtun,  of  Health  and  Human  .S>ni«-i». 

Subparts  fl.  K  and  N  of  part  416  of 
chapter  III  of  title  20  of  the  Code  of 


Federal  Regulations  are  amended  ris 
follows: 

1.  The  authority  citation  for  subpart  B 
of  part  416  is  revised  to  read  es  follows: 

Authority:  Sees  1102.  1110(1)1  1602.  Ifill 
1614.  1615(r).  1619(a).  1631.  an  J  1634  n)  th.. 
Social  Sef;uritv  Act:  42  I'.S.C  1302.  inoib) 
1381a.  1382.  1382c.  1382d(c),  1382h(H).  1383 
and  1383c;  sees.  211  and  212  of  Pub.  I.,  us- 
ee. 87  .Stat.  1S4  and  155;  sec.  502(a)  n'  I'  ib 
L.  94-241.  90  .Stat.  268.  and  sec  2<.fl>i.h 
L.  99-643.  lOOStbt.  3574. 

2.  The  undesignated  center  hcid.ng 
immediately  above  §416.260  is  r»\  ised 
to  read  as  follows: 

Special  Provisions  for  People  Who 
Work  Despite  a  Disabling  ln»pairment 

3.  Section  416.260  is  revised  to  read 
as  follows: 

§416.260    General. 

The  regulations  in  §§  416.260  through 
416.269  describe  the  rules  for 
determining  eligibility  for  spet.iai  SSI 
cash  benefits  and  for  special  SSI 
eligibility  status  for  an  individual  who 
works  despite  a  disabling  impairment. 
I'nder  these  niles  an  individual  who 
works  despite  a  disabling  impairment 
may  qualify  for  special  SSI  cash  benefits 
and  in  most  cases  for  Medicaid  benefits 
when  his  or  her  gross  earned  income 
exctHjds  the  applicable  dollar  amount 
whic;h  ordinarily  represents  SGA 
described  in  §416  974(b)(2).  The 
calculation  of  this  gross  earned  income 
amount,  however,  is  not  to  be 
considered  an  actual  SGA 
determination.  Also,  for  purposes  of 
detennining  eligibilitv  or  continuing 
eligibility  for  Medicaid  benefits,  a  blind 
or  disabled  individual  (no  longer 
eligible  for  regular  SSI  benefits  or  for 
special  SSI  cash  benefits)  who.  e\<:epf 
for  earnings,  would  otherwise  be 
eligible  for  SSI  cash  benefits  may  be 
eligible  for  a  special  SSI  eligibility 
status  under  which  he  or  she  is 
considered  to  be  a  blind  or  disabled 
individual  receiving  SSI  benefits.  We 
explain  the  rules  for  eligibility  for 
special  SSI  cash  benefits  in  §§416.261 
and  416.262.  We  explain  the  rules  for 
the  special  SSI  eligibilitv  status  in 
§§416.264  through  416.269. 

4.  The  undesignated  center  heading 
immediately  above  §  416.261  is 
removed. 

5.  Section  416.261  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

S  41 6.261    What  are  special  SSI  cash 
benefits  and  wtwn  are  tt>ey  payable. 

Spe(.ial  SSI  (ash  benefits  are  beiiehts 
that  we  may  pay  you  in  lieu  of  regular 
SSI  benefits  because  your  gross  earned 
income  in  a  month  of  initial  eligibility 
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for  regular  SSI  benefits  exceeds  the 
amount  ordinarily  considered  to 

represent  SGA  urider  §  416.974(h)(2) 

•  •  • 

6.  Section  416.262  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (b).  and  (d)  to  read  as 
follows: 

§  41S.262    Eligibility  requirements  for 
special  SSI  cash  t>enefits. 

You  are  eligible  for  special  SSI  cash 
benefits  if  you  meet  the  following 
reouirements — 

(a)  You  were  eligible  for  a  regular  SSI 
benefit  or  a  federally  administered  State 
supplementary  payment  (see 
§416.2001)  in  a  month  before  the  month 
for  which  we  are  determining  your 
eligibility  for  special  SSI  cash  benefits 
as  long  as  that  month  was  not  in  a  prior 
period  of  eligibility  which  has 
terminated  according  to  §§416.1331 
through  416.1335; 

(b)  In  the  month  for  whij;h  we  are 
making  the  determination,  your  gross 
earned  income  exceeds  the  amount 
ordinarily  considered  to  repres«!nt  SCiA 
under  §416.974{bU2); 

(c)*   •   * 

(d)  You  meet  all  the  nondi.sabiiity 
requirements  for  eligibility  for  SSI 
benefits  (see  §  416.202). 

7.  Section  416.264  is  revi.sed  to  read 
as  follows: 

§  418.264    When  does  the  sp«cial  SSI 
aligibillty  status  apply. 

The  special  SSI  eligibility  status 
applies  for  the  purposes  of  establishing 
or  maintaining  your  eligibility  for 
Medicaid.  For  these  purposes  we 
-  continue  to  consider  you  to  be  a  blind 
or  disabled  individual  receiving  benefits 
even  though  you  are  in  fact  no  longer 
receiving  regular  Sr>l  oenefits  or  special 
SSI  cash  benefits.  You  must  meet  the 
eligibility  requirements  in  §416.^65  in 
order  to  qualify  for  the  special  SSI 
eligibility  status.  Special  SSI  eligibility 
status  al.so  applies  for  purposes  of 
reacquiring  status  as  eligible  for  r^-gular 
SSI  benefits  or  special  SSI  cash  benefits 

8.  Section  416.265  is  amended  bv 
revising  the  heading  to  the  sjection. 
introductory  paragraph  and  paragraphs 
(b)  and  (d)  to  read  as  follows: 

§  416.265    Requirements  for  the  special  SSI 
•ligibility  status. 

In  order  to  be  eligible  tor  tlu;  speciiil 
SSI  eligibility  status,  you  must  have 
been  eligible  to  receive  a  regular  SSI 
benefit  or  a  federally  administered  State 
supplementary  payment  (.see 
§416.2001)  in  a  month  before  the  month 
for  which  we  are  making  the  spw;ial  SSI 
eligibility  status  determination.  The 
month  you  Were  eligible  for  a  regular 
SS!  bencfi*  cr »  '^»de."'lly  administered 


State  supplementarj'  payment  may  not 
be  in  a  prior  period  of  eligibility  which 
has  been  terminated  according  to 
§§416.1331  through  416.1335.  For 
periods  prior  to  May  1, 1991,  you  must 
be  under  age  65.  Also,  we  must  establish 
that: 

(a)  •   ♦    • 

(b)  Except  for  your  earnings,  you  meet 
all  the  nondisability  requirements  for 
eligibility  for  SSI  benefits  (see 
§416.202); 

(c)  •    *    * 

(d)  Your  earnings  after  the  e.xclusions 
in  §  418.1112(c)  (6),  (8).  and  (9)  are  not 
sufficii^tit  to  allow  you  to  provide 
yourself  with  a  reasonable  equivalent  of 
the  benefits  (SSI  benefits,  federally 
administered  State  supplementary 
payments,  Medicaid,  and  publicly- 
funded  attendant  care  services, 
including  personal  care  assistance 
under  §416. 269(d)  which  would  be 
available  to  you  if  you  did  not  have 
ttio.se  e;arnings  (.see  §  416.269). 

9.  Thf  undesignated  center  heading 
inuiirdiately  above  §416.267  is 
reniovefl. 

10.  Section  416.268  is  revised  to  read 
<is  follows: 

§416.266    What  Is  done  to  determine  if  you 
must  have  Medicaid  in  order  to  worfc. 

For  UB  to  determine  that  you  need 
Medicaid  benefits  in  order  to  continue 
to  work,  you  must  establish: 

(a)  That  you  are  currently  using  or 
have  rH.eived  services  which  were  paid 
for  by  Medicaid  during  the  period 
whu  h  began  12  months  before  our  first 
contact  with  you  to  discuss  this  use:  or 

(b)  7  hat  you  expect  to  use  the.se 
scau.es  within  the  next  12  months;  or 

(c)  That  you  would  need  Medicaid  to 
pay  tor -unexpected  medical  expenses  in 
the  next  12  montlis. 

11.  Section  416.26-9  is  revised  to  read 
as  IriUuVvs: 

§416  269    What  Is  done  to  determine 
whether  your  earnings  are  too  low  to 
provide  comparable  benefits  and  services 
you  would  receive  in  the  absence  of  those 
eamlngf. 

(a)  What  ivp  dftennint^.  We  must 
determine  whether  your  earnings  are  too 
low  to  provide  you  with  benefits  and 
sen  ices  comparable  to  the  benefits  and 
services  you  would  re<:eive  if  \ou  did 
not  havi!  those  earnings  (see 
«!416.26=i(d)). 

(b)  //ow  thf  dftfinniiiation  ks  niadi:  In 
determining  whether  your  earnings  are 
too  low  to  provide  you  with  benefits 
and  services  comparable  to  the  benefits 
and  ser\ices  you  would  ret;eive  if  you 
did  not  have  those  earnings,  we 
compait)  your  anticipated  gross  earnings 
(or  a  combination  of  anticipated  and 
actual  gross  earnings,  as  appropriate)  for 


the  12-month  period  beginning  with  the 
month  for  which  your  special  SSI 
eligibility  status  is  being  determined  to 
a  threshold  amount  for  your  State  of 
residence.  This  threshold  amount 
consists  of  the  sum  for  a  12-month 
period  of  two  items,  as  follows: 

(1)  The  amount  of  gross  earnings 
including  amounts  excluded  under 
§416.1 112(c)  (4),  (5)  and  (7)  that  would 
reduce  to  zero  the  Federal  SSI  benefit 
and  the  optional  State  supplementary 
payment  for  an  individual  with  no  other 
income  living  in  his  or  her  own 
household  in  the  State  where  you 
reside.  This  amount  will  varry'  from 
State  to  State  depending  on  the  amount 
of  the  State  supplementary  payment; 
and 

(2)  The  average  expenditures  for 
Medicaid  benefits  for  disabled  and  blind 
SvSI  cash  recipients,  including  recipients 
of  federally  administered  State 
supplementary  payments  only,  in  your 
Slate  of  residence. 

(c)  How  the  eligibility  requirements 
are  nwt. 

(1)  You  meet  the  requirements  in 

§  416.265(d)  if  the  comparison  shows 
that  your  gross  earnings  are  equal  to  or 
less  than  the  applicable  threshold 
amount  for  your  State,  as  determined 
under  paragraphs  (b)  (1)  and  (2)  of  this 
section.  However,  if  the  comparison 
shows  that  these  earnings  exceed  the 
applicable  threshold  amount  for  your 
State,  we  will  establish  (and  use  in  a 
second  comparison)  an  individualized 
threshold  taking  into  account  the  total 
amount  of: 

(i)  the  amount  determined  under 
paragraph  (b)(1)  of  this  secnion  that 
would  reduce  to  zero  the  Federal  SSI 
benefit  and  State  supplementary 
payment  for  your  actual  living 
arrangement; 

(ii)  the  average  Medicaid  expenditures 
for  your  State  of  residence  under 
paragraph  (b)(2)  of  this  section  or.  if 
higher,  your  actual  medical 
expenditures  in  the  appropriate  12- 
month  period; 

(ill)  any  amounts  excluded  frpm  your 
inr  ome  as  impairment-related  work 
expenses  (see  §  416.1112(c)(6)).  work 
expeni?es  of  the  blind  (see 
§416.1112(c)(8)).  and  income  used  or 
set  aside  for  use  under  an  approved  plan 
for  achieving  self  sujjport  (.see 
§416.1112(c)(9));and 

(iv)  the  value  of  any  publicly-funded 
attendant  care  services  as  described  in 
paragraph  (d)  of  this  section  (including 
personal  care  assistance). 

(2)  If  you  have  already  completed  th» 
12-month  period  for  which  we  are 
determining  your  eligibility,  we  will 
consider  only  the  expenditures  madt  la 
that  period. 
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(d)  Attendant  care  senices. 
Expenditures  for  attendant  care  services 
(including  personal  care  assistance) 
which  would  be  available  to  you  in  the 
absence  of  earnings  that  make  you 
ineligible  for  SSI  cash  benefits  will  l)e 
considered  in  the  individualized 
threshold  (as  described  in  paragraph 
(c:)(l)  of  this  section)  if  we  establish  that 
they  are: 

(1)  Provided  by  a  paid  attendant; 

(2)  Needed  to  assist  with  work-related 
and/or  personal  functions;  and 

(3)  Paid  from  Federal.  State,  or  local 
funds. 

(e)  Annual  update  of  information.  The 
threshold  amounts  used  in 
determinations  of  sufficiency  of 
earnings  will  be  based  on  information 
and  data  updated  no  less  frequently 
than  annually. 

12.  The  authority  citation  for  subpart 
K  of  part  416  is  revised  to  read  as 
follows: 

Authority:  Sees.  1102. 1602, 1611, 1612. 
1613.  1614(f).  1621.  and  1631  of  the  Social 
.Security  Act:  42  U.S.C.  1302.  1381a.  1382. 
1382a.  1382b,  1382c(fl,  13821.  and  1383,  spc. 
Ml  cif  Pub.  L  93-66.  87  Stat.  154. 

13.  Section  416.1112  is  amended  by 
revising  paragraph  (c)(6)  to  read  as 
follows: 

§416.1112    Earned  income  we  do  not 
count 

•        •        •        •        • 

(6)  Earned  income  you  use  to  pay 
impairment-related  work  expenses 
described  in  §  416.976.  if  you  are 
disabled  (but  not  blind)  and  under  age 
6.T  or  you  are  disabled  (but  not  blind) 
rind  received  SSI  as  a  disabled 
individual  (or  received  di.sabiiity 
payments  under  a  former  State  plan)  for 
'he  month  before  you  reached  age  65. 

(i)  For  periods  prior  to  December  1, 
1990,  you  must  be  able,  however,  to 
establish  your  initial  eligibilitv  for 
Federal  benefits  without  the  use  of  the 
impairment-related  work  expense 
exclu.sion.  Once  you  establish  your 
initial  eligibility  without  the  use  of  the 
impairment-related  work  expense 
exclusion,  the  exclusion  applies  for 
determining  your  eligibility  for  all 
subsequent  consecutive  months  for 
which  you  are  eligible  for  regular  SSI 
benefits,  federally  administered  optional 
State  supplementary  payments,  special 
SSI  cash  benefits  or  special  SSI 
eligibility  status.  If,  in  a  subsequent 
month,  you  are  not  eligible  for  any  of 
these  benefits,  you  cannot  reestablish 
your  eligibility  for  Federal  SSI  benefits 
or  federally  administered  optional  State 
supplementary  payments  before 
December  1. 1990,  using  the 


impairment-related  work  expense 
exclusion. 

(ii)  For  periods  after  November  30. 
1990,  you  may  also  use  the  impairment- 
related  work  expense  exclusion  to 
establish  initial  eligibility  and 
reeligibility  following  a  month  in  which 
you  were  not  eligible  for  regular  SSI 
benefits,  a  federally  administered 
optional  State  supplementary  payment, 
special  SSI  cash  benefits  or  special  SSI 
eligibility  status. 
•        •        •        •        • 

14.  The  authority  citation  for  subpart 
N  of  part  416  is  revised  to  read  as 
follows: 

Authority:  S.h;s.  1102, 1631.  and  1633  of 
the  Social  Sts.i.nty  Act;  42  U.S.C.  1302.  1383. 
and  1383b. 

15.  Section  416.1402  is  amended  by 

revising  paragraphs  (a)  and  (b). 
removing  paragraph  (h).  and 
redesignating  paragraphs  (i)  through  (n) 
as  paragraphs  (h)  through  (m). 
respectively,  to  read  as  follows: 

§416.1402    Administrative  actions  that  are 
initial  determinations. 


(a)  Your  eligibility  for,  or  the  amount 
of,  your  supplemental  security  income 
benefits  or  your  special  SSI  cash 
benefits  under  §  416.262.  except  actions 
solely  involving  transitions  to  eligibility 
between  these  tvpes  of  benefits  (see 
Si^41R.1403(a)(13)and(a)(14)).  - 

(b)  Suspension,  reduction,  or 
termination  of  your  SSI  benefits  or 
special  SSI  cash  benefits  (see  §§416.261 
and  416.262)  or  suspension  or 
termination  of  your  special  SSI 
eiifjibilitv  status  (see  §§416.264  through 
416.269); 


16.  Section  416.1403  is  amended  by 
adding  new  paragraphs  (a)(l3)  and 
(a)(l4)  to  read  as  follows: 

§416.1403    Administrative  actions  ttiat  are 
not  initial  determinations. 

(a)*   *    * 

(13)  Transition  to  eligibility  for 
special  SSI  cash  benefits  (§416.262)^  in 

a  month  immediately  following  a  month 
for  which  you  were  eligible  for  regular 
SSI  benefits:  and 

(14)  Transition  to  eligibility  for 
regular  SSI  benefits  in  a  month 
immediately  following  a  month  for 
which  you  were  eligible  for  special  SSI 
cash  benefits  (§416.262). 

*         •         •         »        • 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

32  CFR  Part  384 

Under  Secretary  of  Defense  for 
Acquisition  and  Technology: 
Organizational  Charter 

agency:  Office  of  the  Secretar\-  of 

Defense.  DoD. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  On  July  11.  1994.  the  ~ 

Department  of  Defense  published  a  final 
rule  in  the  Federal  Register  (59  FR 
35262).  This  document  is  published  as 
ad  administrative  amendment  for 
clarity. 

EFFECTIVE  DATE:  June  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  Kennedy.  Office  of 
Organizational  and  Management 
Planning,  telephone  703-697-1142. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  384 

Organization  and  functions 
(Government  agencies). 

Accordingly,  32  CFR  Part  384  is 
amended  as  follows: 

PART  384— UNDER  SECRETARY  OF 
DEFENSE  FOR  ACQUISITION  AND 
TECHNOLOGY 

1.  The  authority  citation  for  part  384 
continues  to  read  as  follows: 

Authority:  10  I'.S  C.  113  dnd  KH 
Appendix  A  to  Part  384  [Amended] 

2.  In  Appendix  A  to  Part  384 —   • 
Delegations  of  Authority.  Section  1.21.. 
■  2340b(c)"  is  revised  to  read 
'•2350b.(c)." 

Dated:  .August  8.  1994 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  flepj.sff  r  Liun^nn 

Officer.  Department  of  Defense. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CG008-S4-006] 

RIN2115-AE84 

Regulated  Navigation  Area; 
Mississippi  River,  Miles  88  to  240 
above  Head  of  Passes 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Interim  rule;  reopenmg  oi 
comment  period  and  public  hearing. 


41406        Federal  Register  /  Vol.  59.  No.  155  /  Friday,  August  12,  1994  /  Rules  and  Regulations 


SUMMARY:  In  April  1994,  the  Coast 
Guard  is.sued  an  Interim  Final  Rule 
extending  the  upper  limits  of  the 
Mississippi  River  regulated  navigation 
area,  to  cover  the  area  between  river 
miles  88  and  240,  above  Head  of  Passes, 
up  to  the  Port  of  Baton  Rouge.  The 
original  comment  period  expired  on 
June  27,  1994.  In  response  to  requests 
from  commenters  who  wish  to  submit 
additional  information  prior  to  the 
issuance  of  the  final  rule,  the  Coast 
Guard  is  reopening  the  comment  period 
for  an  additional  90  days  and  is 
scheduling  a  public  hearing  in 
September  1994. 

DATES:  Comments  must  be  received  on 
or  before  .November  10,  1994.  The 
public  hearing  will  be  held  at  10  a.m.  on 
September  2,  1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (mps),  Eight 
Coast  Guard  District.  Hale  Boggs  Federal 
Bldg..  501  Magazine  St..  New  Orleans, 
LA  70130-3396.  Comments  may  also  be 
hand-delivered  to  this  address.  The 
comments  and  other  materials  related  to 
this  regulation  will  be  available  for 
inspection  and  copying  in  room  1341  at 
the  above  address.  Normal  office  hours 
are  between  7:30  A.M.  and  4  P.M., 
Monday  through  Friday,  except 
holidays. 

Comments  on  collection-of- 
information  requirements  must  be 
mailed  also  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street  N.W.,  Washington.  D.C.  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  public  hearing  will  be  held  at 
U.S.  Coast  Guard  Marine  Safety  Office 
New  Orleans,  Tidewater  Building.  1400 
Canal  Street.  New  Orleans.  LA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Verne  Gifford,  Marine  Safety 
Division.  Eighth  Coast  Guard  Di.strict, 
Room  1341,  Hale  Boggs  Federal 
Building.  501  Magazine  Street.  New 
Orleans,  LA  70130-3396.  Phone 
number:  (504)  589-6172. 

SUPPLEMENTARY  INFORMATION:  On  April 
28,  1994,  the  Coast  Guard  issued  an 
Interim  Final  Rule  extending  the  upper 
limits  of  the  Mississippi  River  regulated 
navigation  area,  33  CFR  165.803.  to 
cover  the  area  between  river  miles  88 
and  240.  above  Head  of  Passes,  up  to  the 
Port  of  Baton  Rouge.  (59  FR  21933)  This 
rule  was  published  as  an  interim  rule, 
effective  on  the  date  of  publication.  The 
original  comment  period  expired  on 
June  27,  1994.  The  Coast  Guard  received 
4  comments  during  this  period.  Some 
commenters  wish  to  gather  and  provide 
additional  information  prior  to  the 
issuance  of  the  final  rule. 


The  Coast  Guard  believes  that  the 
additional  information  will  be  useful  in 
the  finalization  of  the  rule  and  is, 
therefore,  reopening  the  comment 
period  for  an  additional  90  days. 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comniRnts  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD08-94-006)  and  the  specific 
section  of  this  rule  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  lart-':r  than  8.5 
by  11  inches,  suitable  for  cc  .'ing. 
Persons  wanting  acknowleo^incnl  of 
receipt  of  comments  should  enf  lose 
stamped,  self-addressed  postcards  or 
envelopes. 

The  Coa.st  Guard  will  coiisid.jr  all 
.  communis  received  during  the  comment 
pe-t-iod.  It  may  change  this  nile  in  view 
of  the  c:omments. 

In  corijiinclion  with  the  reopening  of 
the  comment  period,  the  Coast  Guard 
has  decided  to  provide  the  opportunity 
for  the  public  to  make  oral  comments. 
The  Coast  Guard  believes  these 
comments  will  be  useful  in  the 
finalization  of  the  rule.  A  public  hearing 
will  be  held  at  10  a.m.  on  September  2, 
1994  at  the  U.S.  Coast  Guard  Marine 
Safety  Office,  Tidewater  Building.  1400 
Canal  Street,  New  Orleans.  LA.  Further 
information  regarding  the  public 
hearing  may  be  obtained  by  contacting 
Lieutenant  Jeff  Novotny  at  (504)  589- 
4219. 

Dated:  July  26. 1994. 
R.C.  North, 

PettrAHnUml.  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 
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33  CFR  Part  165 

[CGD01>94-118] 

RIN211$-AA97 

Safety  Zone;  Mount  Hope  Bay,  Rl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  safety  zones  in 
Mount  Hope  Bay,  in  the  vicinity  of  Fall 
River,  MA  for  activities  associated  with 
Fall  River  Celebrates  America  1994.  to 
take  place  August  11-14. 1994.  Safety 
zones  are  being  established  for  two 
events  during  the  weekend:  for  the  tall 
ships  parade  on  Friday,  August  12, 
1994,  and  for  the  fireworks  display  the 


evening  of  August  13, 1994,  These 
safety  zones  are  needed  to  promote  the 
safe  navigation  of  vessels  in  Mount 
Hope  Bay  in  anticipation  of  an 
increased  volume  of  vessel  traffic  due  to 
spectator  craft  attending  the  events. 
EFFECTIVE  DATE:  The  safety  zone  for  the 
tall  ships  parade  will  be  in  effect  from 
4:45  p.m.  until  6:15  p.m.  on  August  12. 
1994.  or  until  each  parade  vessel  is 
safely  moored.  The  safety  zones  for  the 
fireworks  display  will  be  in  effect 
between  9:30  p.m.  and  10  p.m.  on 
August  13.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
J.C.  Wong,  Marine  Safety  Field  Office 
New  Bedford  at  (508)  999-0072. 

SUPPLEMENTARY  INFORMATION: 

DraAing  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  J.C. 
Wong,  Project  Manager.  Captain  of  the 
Port  Providence,  and  LCDR  S.R, 
Watkins,  Project  Counsel,  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  notirje  of  proposed 
rulemaking  and  delaying  the  events 
would  be  contrary  to  the  public  interest 
since  the  tall  ships  parade  and  the 
fireworks  display  are  important  public 
events  which  coincide  with  the  Fall 
River  Celebrates  America  festival. 
Immediate  action  is  necessary  to 
respond  to  any  potential  hazards 
associated  with  the  conduct  of  these 
events. 

Background  and  Purpose 

Fall  River  Celebrates  America  is  a 
festival  held  annually  in  Fall  River.  MA. 
which  entails  several  events  throughout 
the  entire  weekend.  This  year's 
celebration  will  be  held  August  11-14, 
1994.  The  regulated  events  include  a 
parade  of  tall  ships  through  Mount 
Hope  Bay  to  the  Fall  River  State  Pier 
and  a  Fireworks  display  in  Mount  Hope 
Bay.  The  celebration  is  an  important 
event  for  the  town  of  Fall  River  as  it 
draws  numerous  people  to  the  area  for 
the  weekend,  increasing  tourism  and 
economically  benefiting  the  town. 

The  Coast  Guard  is  establishing 
temporary  safety  zone  regulations  in 
Mount  Hope  Bay  for  the  period  August 
12-13, 1994.  These  safety  zones  are 
necessary  to  control  vessel  movements 
during  the  various  events  in  order  to 
ensure  the  safety  of  event  participants, 
spectator  craft,  and  other  vessels 
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traasitino  the  Waterway.  They  are 
riectjssary  in  light  of  the  limited  size  of 
the  affected  waterway  and  the  expected 
numher  of  spectator  craft  (more  that  200 
for  each  event),  which  will  greatly 
increase  the  congestion  in  the  waterway 
and  create  a  larger  potential  for  marine 
accidents. 

Chronologically,  tlie  events  planned 
for  this  period  relevant  to  this  rule  are 
OS  follows: 

(1)  Tall  ships  parade,  August  12. 
1994.  The  parade  of  tall  ships  provides 
the  kickoff  for  the  Fall  River  Celebrates 
America  festival.  The  parade  is 
significant  because  it  allows  the  public 
to  view  the  tall  ships  under  sail  before 
they  moor  in  Fall  River  for  the  weekend, 
and  is  intended  to  heighten  the  public 
interest  in  the  upcoming  weekend  of 
events.  Approximately  six  tall  ships  are 
expected  to  participate  in  the  parade. 
These  ships  will  muster  just  north  of  the 
Mount  Hope  Bridge  and  will  transit  the 
Mount  Hope  Bay  Channel,  from  the 
Mount  Hope  Bav  Junction  Lighted  Cong 
Buoy  "MH"  to  the  Fall  River  State  Pier. 
The  parade  is  scheduled  to  take  place 
between  4:45  p.m.  and  6:15  p.m.  The 
Coast  Guard  is  establishing  a  moving 
safety  zone,  from  200  yards  ahead  of  the 
lead  vessel  in  the  parade,  to  100  yards 
astern  of  the  last  vessel  in  the  parade, 
and  200  yards  abeam  of  each  parading 
vessel.  This  safety  zone  will  be  in  e^ecl 
for  the  duration  of  the  parade  until  each 
vessel  is  safely  moored.  This  zone  is 
needed  to  protect  the  tall  ships, 
recreational  boaters,  spectators,  and 
other  vessel  traffic  from  the  hazards 
posed  by  tall  ships  maneuvering  among 
other  vessels  in  constricted  waters. 

implementation  of  this  zone  will  close 
the  affected  portions  of  Mount  Hope  Bay 
to  navigation  by  deep  d.^aft  vessels 
while  the  zone  is  in  effect.  Entry  into 
the  moving  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  (COTP)  Providence. 

(2)  Fireworks,  August  13,  1994,  On 
the  evening  of  Augu,st  13,  1994.  Fall 
River  Celebrates  America  will  be 
sponsoring  a  fireworks  display  that  will 
take  place  in  Mount  Hope  Bay,  in  the 
vicinity  of  Mount  Hope  Bay  Channel 
Buoy  17.  Two  fireworks  barges  will  be 
anchored  in  approximate  positions 
(4r-42'-42"N.  071°-O9'-52"VV)  and 
(4r-42'-38"N.  071°-O9^-55  "W),  from 
which  the  fireworks  will  be  initiated. 
The  fireworks  are  scheduled  to  take 
place  between  9:30  p.m.  and  10  p.m. 
The  Coast  Guard  is  establishing  safety 
zones  in  Mount  Hope  Bay  to  encompass 
the  area  of  water  within  a  three  hundred 
(300)  yard  radius  around  each  fireworks 
barge.  These  safety  zones  will  be  in 
effect  between  9:30  p.m.  and  10  p.m.  for 
the  duration  of  the  fireworks  display. 


These  safety  zones  are  needed  to  protect 
the  fireworks  barges  and  attending  tugs, 
spectator  craft,  and  other  vessels  or 
personnel  in  the  area,  from  the  hazards 
associated  with  explosive  laden  barges 
and  the  display  itself.  Implementation 
of  these  zones  will  close  the  affected 
portion  of  the  Mount  Hope  Bay  Channel 
to  navigation  by  deep  draft  vessels 
while  the  zones  are  in  effect. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulator^'  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
minimal  because  these  regulations  will 
be  in  effect  only  for  small  segments  of 
a  two  day  period,  sjjecifically  for  1.5 
hours  on  Friday,  August  12. 1994.  and 
for  one  half  hour  on  Saturday,  August 
13. 1994.  The  fact  that  the  time  periods 
for  the  safety  zone  are  limited,  as  well 
as  the  advance  notice  that  will  be  given 
to  potentially  affected  entities 
concerning  the  events  and  proposed 
safety  zones,  allow  the  impacted  vessel 
traffic  to  schedule  transits  and 
operations  around  the  planned  activities 
with  minimal  hardship.  The  entities 
most  likely  to  be  affected  are  large 
commercial  ships  and  barges  in  or 
outbound  from  Fall  River  terminals, 
fishing  vessels,  and  retjreational  vessels. 
Only  a  limited  number  of  commercial 
vessel,  approximately  four  or  five, 
transit  the  impacted  water  per  week. 
Because  of  their  limited  number  and  the 
ftdvauce  notice  given,  these  vessels  will 
not  be  heavily  impacted.  Fishing  and 
recreational  vessels  have  shallow  drafts 
such  that  they  are  able  to  transit  the 
waters  around  the  regulated  areas. 
These  vessels  have  alternate  routes 
available  outside  the  main  shipping 
channel  and  outside  the  safety  zones  in 
which  they  may  transit  or  conduct 
operations.  Furthermore,  in  the  case  of 
the  tall  ships  parade  safety  zone,  vessels 
will  be  able  to  transit  the  area  as  soon 
as  the  moving  zone  pas.ses. 


Small  Entities 

Under  the  Regulatory-  Flexibililv  Act 
(5  U.S.C.  601  et  seq.).  the  Cxwst  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Bu.siness  .Act  (15 
U.S.C.  632). 

For  the  reasons  outlined  in  the 
Regulatory  Evaluation  abo'-  -,  the  Coast 
Guard  expects  the  impact      be  minimal 
on  all  entities.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.) 

Federalism 

The  Coast  GuarcT  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  concluded  that  under  Section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutor>'  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Temporary  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  V.S.C.  1231:  50  U.S.C.  191; 
J3  CFR  1.05-l(g).  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-118 
is  added  to  read  as  follows: 
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%  165.T01-1ia   Safety  Zone;  Mount  Hope 
Bay,  Rl. 

(a)  Location.  (1)  While  transiting 
Mount  Hope  Bay,  RI,  a  moving  safety 
zone  around  the  Fall  River  Celebrates 
America  tail  ships  parade,  extending  a 
distance  of  two  hundred  (200)  yards 
ahead  of  the  lead  vessel  in  the  parade 
to  one  hundred  (100)  yards  astern  of  the 
last  vessel  in  the  parade,  and  two 
hundred  (200)  yards  abeam  of  each 
parading  vessel.  The  zone  of 
enforcement  will  be  initiated  at  Mount 
Hope  Bay  Junction  Lighted  Gong  Buoy 
MH  (LL  18790).  the  start  of  the  parade, 
and  will  end  at  the  State  Pier,  Fall  River, 
MA,  after  each  parading  vessel  is  safety 
moored. 

(2)  The  area  within  a  three  hundred 
(300)  yard  radius  around  each  of  two 
fireworks  barges,  anchored  in 
approximate  positions  (4r-42'-42"N. 
07r-09'-52"W)  and  (41''-42'-.'?8"N. 
071''-09-55"VV). 

(b)  Effective  date.  This  section  is 
effective  as  follows: 

(1)  The  moving  safety  zone  in 
paragraph  (a)(1)  of  this  section  for  the 
transit  of  the  tall  ships  parade  is 
effective  at  4:45  p.m.  on  August  12, 
1994,  and  terminates  at  6:15  p.m.,  or 
when  each  parading  vessel  is  safely 
moored  at  the  Fall  River  State  Pier. 

(2)  The  safety  zones  in  paragraph 
(a)(2)  of  this  section  for  the  fireworks 
display  are  effective  while  the  Fall  River 
Celebrates  America  fireworks  are  in 
progress,  between  the  hours  of  9:30  p.m. 
and  10  p.m.  on  August  13,  1994. 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  33  CFR  165.23  apply.  Entry 
into  any  portion  of  the  described  zones 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Diited:  August  1. 1'<94. 

P.A.  Turlo, 

Captain.  i'.S.  Coast  CiKird,  Captain  of  the 
Port. 

IFREKk.  94-1^731  FiloH  8-11-94;  8:45  am) 
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EriVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rrX-44-1 -6510a,  FRL-6027-8] 

Transportation  Conformity;  Approval 
of  Petition  for  Exemption  From 
Nitrogen  Oxides  Provisions,  Victoria 
County,  TX 

AGENCY:  U.S.  Environmental  Protec  tion 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  The  EPA  is  approving  a 
petition  from  the  State  of  Texas 
requesting  that  Victoria  County,  an 
incomplete  (lata  ozone  nonaftainment 
area,  be  exempted  from  the  requirement 
to  perform  the  oxides  of  nitrogen  (NO,) 
portion  of  the  build/no-build  test 
required  by  the  new  Federal 
transportation  conformity  rule.  This 
petition  for  exemption  was  submitted 
on  May  4,  1994. 

DATES:  This  action  will  become  effective 
on  October  1 1 .  1994,  unless  notice  is 
received  by  September  12,  1994  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register  (FR). 
ADDRESSEES:  Comments  should  be 
mailedto  Thomas  H.  Diggs,  Chief.  Air 
Planning  Section  (6T-AP),  US.  EPA 
Region  6, 1445  Ross  Avenuo.  Dallas, 
Texas  75202-2733.  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
above  location  and  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  6.  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 

Air  and  Radiation  Docket  and 
Information  Center,  U.S. 
Environmental  Protection  Agency, 
401  M.  Street,  S.VV.,  Washington,  D.C. 
2046O. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle,  P.O.  Box  13087, 
Austin,  Texas  78711-3087. 
Anyone  wishing  to  review  this 

petition  at  the  U.S.  EPA  office  is  asked 

to  contact  the  person  below  to  schedule 

an  appointment  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mick  Cote,  Planning  Section  (6T-AP), 

Air  Proigrams  Branch,  U.S. 

Environmental  Protection  Agency. 

Region  6,  1445  Ross  Avenue,  Dallas, 

Texas  75202-2733,  telephone  (214) 

655-7219. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  transportation  conformity  final 
rule,  entitled  "Criteria  and  Procedures 
for  Determining  Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act,"  was  published  in  the  Federal 
Register  on  November  24,  1993  (58  FR 
62188).  This  action  was  required  under 
Section  176(c)(4)  of  the  Clean  Air  Act 
(CAA)  |s  amended  in  1990. 


The  transportation  conformity  rule 
requires  each  ozone  nonattainment  area 
and  maintenance  area  to  perform  a 
regional  analysis  of  motor  vehicle 
volatile  organic  compound  and  NOx 
emissions  from  any  planned 
transportation  project.  This  analysis 
must  demonstrate  that  the  emissions   - 
which  would  result  from  the  proposed 
transportation  system  if  the 
transportation  plan  were  implemented 
are  within  the  total  allowable  level  of 
emissions  described  in  the  motor 
vehicle  emissions  budget. 

Until  an  attainment  demonstration  or 
maintenance  plan  is  approved  by  the 
EPA,  this  emissions  analysis  must  pass 
the  build/no-build  test.  This  analysis 
must  demonstrate  that  the  emis.sions 
from  the  planned  transportation  project, 
if  implemented,  would  be  less  than  the 
emissions  without  the  planned 
transportation  project.  Thus,  the  build/ 
no-build  test  is  intended  to  ensure  that 
the  transportation  plan  contributes  to 
annual  emissions  reductions  consistent 
with  the  CAA  until  such  time  as  the 
attainment  demonstration  or 
maintenance  plan  is  approved. 

Transportation  Conformity  and  182(0 
Exemptions 

On  June  17. 1994  (59  FR  31238)  the 
EPA  published  a  national  interpretation 
of  transportation  conformity  and  182(f) 
exemptions  entitled  "Transportation 
Conformity;  General  Preamble  for 
Exemption  From  Nitrogen  Oxides 
Provisions"  (General  Preamble).  This 
General  Preamble  clarifies' and 
interprets  how  ozone  nonattainment 
areas  classified  as  less  than  marginal, 
which  have  air  quality  monitoring  data 
demonstrating  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone,  may  be  exempted 
from  certain  NOx  requirements. 

As  discussed  in  the  General  Preamble, 
both  the  transportation  conformity  rule 
and  CAA  Section  182(f)(1)(A)  state  that 
NOx  requirements  shall  not  apply  in 
nonattainment  areas  if  the 
Administrator  determines  that 
additional  reductions  of  NOx  would  not 
contribute  to  attainment  of  the  NAAQS 
for  ozone  in  the  area.  The  EPA  also 
issued  two  guidance  documents  on 
182(f)  exemptions.  These  two 
documents,  "State  Implementation  Plan 
(SIP)  Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standard  (NAAQS)  on  or  after 
November  15, 1992"  dated  September 
17,  1993,  and  "Guideline  for 
Determining  the  Applicability  of 
Nitrogen  Oxide  Requirements  under 
Section  182(f)"  dated  Dece/nber,  1993, 
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state  that  if  an  area  has  attained  the 
ozone  standard,  additional  NOx 
reductions  would  not  contribute  to 
attainment. 

As  explained  in  the  General  Preamble, 
the  EPA  believes  that  a  demonstration  of 
attainment  made  through  adequate  air 
quality  monitoring  data,  consistent  with 
40  CFR  part  58  and  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS),  can  qualify  an  area  as  a 
"clean  data  area".  Further,  the  EPA 
believes  these  "clean  data  areas"  can 
request  an  exemption  from  the  NOx 
provisions  of  transportation  conformity. 
The  182(f)  exemption  will  be 
conditioned  upon  the  area's  monitoring 
data  continuing  to  demonstrate 
attainment  after  an  exemption  is 
granted.  If  the  EPA  determines  that  an 
exempted  area  has  violated  the  ozone 
standard,  the  182(0  exemption  will  be 
rescinded.  Any  decision  to  rescind  the 
NOx  exemption  would  be  based  on  an 
evaluation  of  the  air  quality  data 
recorded  in  AIRS.  Past  conformity 
determinations  and  transportation  plans 
would  not  be  affected,  but  new 
conformity  determinations  would  be 
subject  to  the  NOx  provisions  of  the 
conformity  rule. 

Analysis  of  State  Submittal 

Victoria  County.  Texas,  retained  its 
ozone  nonattainment  designation  and 
was  classified  as  an  incomplete  data 
area  for  ozone  on  November  6.  1991  (56 
FR  56694).  The  Texas  Natural  Resource 
Conservation  Commission  has  operated 
an  ozone  monitor  in  Victoria  County 
continuously  since  May  of  1991.  No 
violations  of  the  .12  parts  per  million 
ozone  standard  have  been  recorded 
since  that  time. 

On  May  4.  1994.  the  State  of  Texas 
submitted  a  petition  to  the  EPA 
requesting  that  the  Victoria  County 
incomplete  data  ozone  nonattainment 
area  be  exempted  from  the  requirement 
to  perform  the  NOx  portion  of  the  build/ 
no-build  test  required  by  the  new 
transportation  conformity  rule.  This 
exemption  request  is  pursuant  to  the 
recently  published  General  Preamble  for 
transportation  conformity  NOx 
exemptions. 

The  exemption  request  was  based  on 
monitoring  data  which  demonstrated 
that  the  NAAQS  for  ozone  was  attained 
in  this  area  for  the  35  months  prior  to 
the  petition,  with  the  understanding 
that  approval  of  the  States  request 
would  be  contingent  upon  the  collection 
and  verification  of  one  additional  month 
of  data.  The  required  additional  month 
of  verified  data  was  submitted  later  and. 
together  with  the  data  submitted  with 
the  State's  petition,  demonstrated 
attainment  of  the  NAAQS  for  36 


consecutive  months.  Texas  submitted  its 
exemption  request  prior  to  the 
publication  of  the  national 
interpretation  in  order  to  expedite 
Victoria  County's  1994  highway  project 
funding  schedule. 

Final  Action 

The  EPA  has  evaluated  the  State's 
e.xemption  request  for  consistency  with 
the  CA.A,  EPA  regulations,  and  EPA 
policy.  The  EPA  believes  that  the 
exemption  request  and  monitoring  data 
qualifies  Victoria  County.  Texas,  as  a 
"clean  data  area  ".  In  addition,  the  EPA 
has  determined  that  the  exemption 
request  meets  the  requirements  and 
policy  set  forth  in  the  General  Preamble 
for  NOx  exemptions  from  the  build/no- 
build  test  for  transportation  conformity, 
and  today  is  approving  Texas'  request 
for  exemption  from  the  NOx  buiid/no- 
build  test  of  transportation  conformity 
for  Victoria  County.  The  182(n 
exemption  will  be  conditioned  upon  the 
areas  monitoring  data  continuing  to 
demonstrate  attainment  after  the 
exemption  has  been  granted.  If  the  EPA 
later  determines  that  Victoria  County 
has  violated  the  ozone  standard,  the 
182(f)  exemption  will  be  rescinded.  Past 
conformity  determinations  and 
transportation  plans  would  not  be 
affected,  but  new  conformity 
determinations  would  then  be  subject  to 
the  NOx  provisions  of  the  conformity 
rule. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  FR  publication,  the 
EP.A  is  proposing  to  approve  this 
e.xemption  petition  should  adverse 
comments  be  received.  This  action  will 
become  effective  on  October  11,  1994. 
unless  notice  is  received  by  September 
12.  1994  that  someone  wishes  to  submit 
adverse  or  critical  comments. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  ett'ective 
date  by  publishing  two  subsequent 
documents.  One  document  will 
withdraw  the  final  action,  and  another 
final  action  will  be  published 
addressing  any  adverse  comments.  It  no 
such  adverse  comments  are  recei^ved, 
the  public  is  advised  that  this  action 
will  be  effective  on  October  11.  1994 

The  EP.^  has  reviewed  this  request  tor 
exemption  from  the  NOy  provisions  of 
the  Federal  transportation  confonmry 
rule  for  co.'iformance  with  the 
provisions  of  the  1990  Clean  Air  .\ct 
Amendments  enacted  on.November  15, 
1990.  The  EPA  has  determined  that  this 
action  conforms  with  those 
requirements. 


Regulatory  Process 

Under  the  Regulatorv  Fle.vibiiitv  Act. 
5  U  S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analvsis 
assessing  the  impact  of  anv  proposed  or 
final  rule  on  small  entities'  (5  U.S.C.  603 
and  604)  .Mternatively,  under  5  U.S.C. 
605(b).  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Because  an  exemption  from  the 
Federal  transportation  conformitv  rule 
does  not  impose  any  new  requirements. 
I  certify  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory- 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  Stat-'s 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  11.  1994.  Filing  a 
petition  for  reconsideration  ol  this  final 
rule  by  the  Administrator  does  not  aftWt 
the  finality  of  this  rule  for  purposes  of 
judicial  review:  nor  does  it  extend  the 
tim.e  within  which  a  petition  for  judicul 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  ISee  section 
307(b)(2).| 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  .\ir 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergoveru.mental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
and  Volatile  organic  compounds. 

Authority:  42  L  S  C  74(ii-7»>7i,^ 
Dri'>*vi- [uly  12.  1444 
\oe  D.  Winkle. 

A  t:r^  Rr-^!or)ijl  AdmtniAtmtor 

40  CFR  part  52  is  amended  js  follows 
PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthoriry.  42  I  SC  r401-7»i7lq 
Subpart  SS — Texas 

2.  Section  52.2308  is  added  to  read  as 
follows: 
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fSZ.2N8   Ara»-wfdlB  nRrogwi  oxides 


The  Texas  Natural  Resources 
Conservation  Q»iinissfon  submitted  to 
the  EPA  on  May  4, 1994,  a  petition 
requesting  that  the  Victoria  County 
incomplete  data  ozone  nonattainment 
area  be  exempted  from  the  requirement 
to  meet  the  NOx  provisions  of  the 
Federal  transportation  conformity  rule 
(40  CFR  part  5 1 ,  subpart  T,  and  part  93, 
subpart  A).  The  exemption  request  was 
based  on  monitoring  data  which 
demonstrated  that  the  National  Ambient 
Air  Quality  Standard  for  ozone  had  been 
attained  in  this  area  for  the  35  months 
prior  to  the  petition,  with  the 
understaiKiing  that  approval  of  the 
State's  request  would  be  contingent 
upon  the  collection  of  one  additional 
month  of  data.  The  required  additional 
month  of  venhed  data  was  submitted 
later  and,  together  with  the  data 
submitted  with  the  State's  petition, 
demonstrated  attainment  of  the  NAAQS 
for  36  consecutive  months.  The  EPA 
approved  this  exemption  request  on 
October  11, 1994. 

[FR  Doc.  94-19343  Filed  »-ll-94;  8:45  am) 
BIUMOCOM  I 


GENERAL  SERVICES 
ACMMNtSTRATION 

41  CFR  Part  101-3S 

FUN30M^F49 

fFPMR  Amendawnt  G-loq 

Motor  Vehicles 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  adds  the 
hcense  plate  code  EC  lor  the  United 
States  Enrichment  Corporation, 
implements  the  Standard  Form  (SF) 
149A,  U.S.  Government  Fleet  Credit 
Card,  and  removes  illustrations  of 
forms.  The  new  license  plate  code  was 
requested  by  the  U.S.  Enrichment 
Corporation  and  approved  by  the 
General  Services  Administration.  The 
SF  149A  was  developed  to  take 
advantage  of  electronic  technology  at 
vehicle  fleet  service  activities. 
Illustrations  of  forms  in  this  regulation 
have  been  deemed  unnecessary  by  the 
General  Services  Admini.stration  in 
most  circumstances.  TTiese  actions  will 
allow  the  U.S.  Enrichment  Corporation 
to  procure  motor  vehicle  license  plates 
showing  the  code  designation  EC,  allow 
for  the  use  of  SF  149A,  and  remove 
unnecessary  material  from  the 
regulations. 
EFfiCnvi  DATE:  August  12, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Moses,  Fleet  Management 
Division  (703-305-6273J. 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulat(»7  Flexibility  Act  does  not 
apply. 

The  United  States  Enrichment 
Corporation  (USEC)  was  established  by 
the  Energy  Policy  Act  of  1992  as  a 
wholly-tMvned  Government  corporation 
with  the  mission  of  managing  the 
Govemrn«nt's  Uranium  Enrichment 
Enterprise  (formerly  a  part  of  the 
Department  of  Energy).  On  September 
14, 1993.  the  USEC  requested  that 
license  plate  code  EC  be  approved  for 
use  on  all  license  plates  assigned  to 
their  motor  vehicle  fleet.  This  request 
was  approved  by  the  General  Services 
Administration  on  October  1, 1993. 

The  SP  149A  is  a  magnetic  stripe 
credit  card  issued  by  G8A  under  a 
single  source,  requirements  contract. 
The  SF  149A  will  be  accepted  at 
Defense  Fuel  Supply  Center  (DFSC) 
authorized  vendor  electronic  point  of 
sale  (EPOS)  terminals  throughout  the 
United  States  (48  contiguous  States, 
Alaska,  Hawaii,  and  Puerto  Rico).  The 
SF  149A  contains  an  encoded  magnetic 
stripe  read  by  electronic  point  of  sale 
terminals  that  activate  fuel  pumping 
equipment.  EPOS  vendors  will  provide 
the  date  and  place  of  purchase, 
purchase  type,  fuel  and  non-fuel  type, 
and  service  level  codes  {i.e.,  full  and  self 
service)  in  addition  to  the  dollar  vahie 
of  each  tiansaction. 

Federal  agencies  with  motor  vehicles 
managed  by  the  GSA  Interagency  Fleet 
Management  System  (IFMS)  will  be 
issued  the  SF  149A  automatically  as 
part  of  a  mass  re-issue  beginning  in  the 
third  and  fourth  quarters  of  fiscal  year 
1994.  GSA  will  continue  to  issue  the  SF 
149,  U.S.  Government  National  Credit 
Card,  to  non-IFMS  agencies.  Credit  card 
charges  for  the  SF  149  will  continue  to 
be  processed  manually  at  vendor 
facilities.  GSA  intends  to  gradually 
phase  out  the  SF  149,  but  will  maintain 
the  SF  149  and  the  SF  149A  until  all 
non-IFMS  fleet  managers  are 
participating  in  the  EPOS  program  using 
the  SF  149A.  Federal  Government 
agency  fleet  managers  that  manage  their 
agency-owned  fleets  may  obtain  the 
electronically  accepted  SF  149A  by 
notifying:  the  General  Services 


Administration,  Attn:  FBF,  Washington, 
DC  20406. 

List  of  Subjects  in  41  CFR  Part  101-38 

Government  property  management. 
Motor  vehicle  identiRcation,  Motor 
equipment  forms. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  part  101-38  is 
amended  as  follows: 

PART  101-38-MOTOR  EQUIPMENT 
MANAGEMENT 

1,  The  authority  citation  for  Part  101- 
38  continues  to  read  as  follows: 

Authority:  Sec  205(c),  63  Stat.  390;  (40 

U.S.C.  486(c)). 

Subpart  101-3&2— Registration, 
Identtfication,  and  Exempftkms 

2.  Section  101-38.202-4  is  revised  to 
read  as  follows: 

§  1 01-38.202-4    Numbertng  antf  coding^ 

Official  U.S.  Government  tags,  except 
tags  issued  by  the  District  of  Columbia, 
Department  of  Transportation  under 
§  101-38.203-1.  shall  be  numbered 
serially  for  each  executive  agency, 
beginning  with  101,  and  sb^be 
preceded  by  a  letter  code  designating 
the  agency  having  accountability  for  the 
motor  vehicles  as  follows: 

ACTION ACT 

Agriculture,  Department  of A 

Air  Force.  Department  of  the  .. AF 

Army,  Department  of  the  W 

Commerce,  Department  of C 

Consumer   Product   Safety  Com-  CPSC 

mission. 

Corps  of  Engineers.  Civil  Wnriu  .,  CE 

Defense  Commissary  Agency DECA 

Defense  Contract  Audit  Agency  _.  DA 

Defense,  Department  of  D 

Defense  Logistics  Agency _.  DLA 

District  of  Columbia  Redevelop-  LA 

ment  Land  Agency. 

Education,  Department  of  ED 

En-^rgy,  Department  of E 

Enrichment  Corporation,  U.S EC 

Environmental  Protection  Agency  EPA 

Exe(  utlve  Office  of  the  President  BO 

Council  of  Economic  Advisers, 
National  Security  Council, 
Office  of  Management  and 
Budget 

Export- Import  Bank  of  the  United  EB 

.States. 

Federal    Communications    Com-  PC 

mission. 

Federal    Deposit    insurance  Cor-  FD 

poration. 

Fcd(;ral   Emergency   Management  FB 

Agency. 

Federal  Home  Loan  Bank  Board  ..  FB 

Federal  Mediation  and  Concilia-  FM 

tion  Service. 

Federal  Reserve  System FR 

Federal  Trade  Commission FT 

General  Accounting  Office GA 
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Sv^itTSnUntoSr'""  •    c'h  ™"trm.,ors.  The  SF  149A  is  designed  for  participation  in  the  SF  147and"sFT47A 

He^Uh^  HuIn'sS.:^^^    Shs  ^;;-Ptance  at  electromc  point  of  sale  programs  may  be  obtai.,ed  bv  contacting 

partmentof.  ltHU5>)  terminals  in  addition  to  manual  the  General  Ser\ices  .Administration. 

Housing  and  Urban  Devdopmcnt.    H  proce.ssing.  The  SF  149  and  SF  149A  ATTN:  FBF.  Washington.  DC)  20406. 

Dopartmenl  of.  '"^y  "o'  be  used  at  customer  activated 

Intt-ragency     Fleet     Man.igimtnt    C.  terminals  [i.e.,  at  the  fuel  pump)  except  Subpart  101-38.49 — Forms 

System,  GSA.  at  fueling  facilities  dispensing 

Interior,  Department  of I  alternative  fuels  where  no  other  option  6-  Section  202-38.4900  is  rcvist^d  to 

IntiTstate  CommRrcf;  Commission      IC  exists  "^^"  '''■'*  follows: 

!u.iidal   Branch   of  the   Covcrn-     |B                   (c)  The  SF  149  and  SF  149A  are  the  §101-38.4900    Scope  of  subpart. 

meni.  only  Governmentwide  credit  cards  .,.■.■        ,        .          ,, 

ust.ce.  Department  of ]  approved  for  use  by  Federal  agencies  Has  subpart  provides  the  nir.-.ns  for 

Labor  Department  of L                    ■      jpwn  vehirles  fnr  thp  obtaining  forms  prescribed  or  available 

Legislative  Branch  LB  i-^h-k  ir.vio  veiucies  lor  ine  for  use  in  connection  with  siihio.i 

Marine  Corps MC  procurement  of  motor  fuel  (including  "L te^  m  ered In  o-^^^^^^^^^       H 

National  Aeronautics  and  .Spa,  e    NA  alte.-nntive  fuels)  and  services  at  service  f  SeHori')  %^H  4.      ^^^^^        H, 

Administration.  stulions  and  refueling  sites  dispensing  Jh          u    ^.\^^"^""^    '^  '^ " '  '^''"^ '" 

National  Capital  Housing  Aiitlmr-     NH  items  prov  ided  by  the  contractors  listed  ' '     '"'  ""'°^  *•• 

i'y  in  the  Deff:i<e  Fuel  Supply  Center  §101-38.4901    Obtaining  standard  and 

National  Capital   Planning  Cr>m-     Nl'  publication  ;vierenced  in  paragraph  (;i)  optionaHorms. 

N*aiona°  Guard  Bureau                     NC  °^  '^'''""  "''''*?"  ^°''Y^^-  ^^encies  are  Standard  and  optional  forms 

N^ilon^l  Sbo^RelarnsBoard  ;:      NL  '"i"?"""  .^"  "1  '^f  ^'  ''A"  ''  "^^"^"^^'^^  '"  partSoi-38  (ex.  ep.  SF 

.National  Science  Foundation  ,    .      NS  ^^^'^  ^'^'  '.""'"^  vehicles  used  for  149  and  SF  149A)  mas  be  ol)t.,in.-d 

.Navy.  Department  of  the  N  purpo.ses  in  which  identification  as  through  the  C^;neral  Services 

Nur.inar  Regulatory  Commission  .     NKC  Goviernment  vehicles  would  interfere  Administration.  Inventory  aiiti 

(Jffice  of  Personnel  ManagRm.-nt  .    OPM  "•"^i'"  '-if  performance  of  the  functions  Requisition  Management  Branch.  .Attn: 

Panama  Canal  Commission  PC  for  wliicli  the  vehicles  were  acquired  FC.NI,  Washington.  DC;  2()40R  (ir 

Railroad  Retirement  Board  RR  and  are  used.  Motor  vehicles  in<:luded  through  regional  GSA  Federal  SiiouK 

Renegotiation  Board  RB  in  the  exception  for  the  use  of  .SF  149  Service  Bureaus.  GSA  regionafot  ices 

.Securities  and  Exchange  Coinmis-     SE  and  SF  14QA  are  lisipH  in  6fc;  im  ."              1                    a  ^  ^51  .11..1  uim.t.s 

s;,,_                          '^  '^"'"  "^'^  i   -"^  ^'^'^  usiea  in  ss  lui-  wiu  provide  support  to  recjuestini; 

c-^'?'     o      •      c    .                       00  38.200(0  and  101-38.204.  activities  needing  forms 

w    r'  S''"'^^  System  ..    SS                  (,,)  ^iSA  will  provide  centralized  ^ 

SmUh'nr^sJllll^cm^!^"""  ! .    sf  --^--,,1  an^  control  of  the  SF  t4.,  §101^.4902    [Removed] 

National  Gallery  of  Art  and  Sh  14QA  programs.  Inquiries  8.  Section  101-38.4902  is  remove«t.     .y 

.Sol.iiirrs'    and    Airmcns    Humf.     .SH  concerning  the  policy  and  Ddtrd  luly  2M   !9'U 

U.S.  «dmioi,stration  ol  these  programs  shall  „         wiK 

Stall!.  Department  of S  be  directed  to  the  General  Services  "f*""       '"""*»"• 

Tennessee  Valley  Authority  TV  Administration.  ATTN:  FBF.  ■\r1::<,m'.trator  ■if(.^„f',vL^.-n-iir^ 

Transportation,  Department  of DOT  Washington,  DC  20406.  ''  ^'  '^'"  •  ^■^-1'1''^4  F"''''!  8-1 1-«4.  «:4r.  aril 

Treasury.  Department  of  the  T                    (e)  Federal  agencies  are  respunsihK-  billing  code  682(>-2*-m 

J  nited  States  Infonnation  .Agenry    lA  t.ir  the  establishment  of  administrative 

I  mted  States  Postal  .Service  ..  P  ,„,„„,is  to  ensure  that  the  fuel  and  "  ,,  ^^^  ^         ^ 

\<'terans  Affairs.  Dep.irtmen   (if  ..     VA  ,                             j  u         •       .1     c-f  .  41  CFR  Part  101-41 

'  servK.es  procured  by  using  the  SF  14<)  iwi-^i 

Subpart  101-38.8— Fleet  Credit  Cards  ''"''  ^^'  ^''^''^  ^,"'  ^"^  ^^^  ofru;ial  use  of  [pp^R  Temp.  Reg.  G-57.  Supp.  11 

the  agency  and  that  administrative 

.3.  The  heading  of  subpart  101-3R.8  is  controls  are  maintained  to  prevent  R'N  3090-AF53 

revised  as  set  forth  above.  unauthorized  use.  The  General  Servit fs 

4.  Section  101-38.800  is  revised  to  Administration  ATFN-  FBF  ^^  °^  ^^sh  for  Official  Travel 

read  as  follows:  Washington.  DC  204.,r,:  will  provide  .qencY:  Federal  Suppiv  .S.rvi,  e.  (.S.\ 

§  101-38.800    GeneraL  assistance  in  e.stablish-ng  ordering  Temporary  reKulotion 

(a)  Standard  Form  (SF)  149.  U.S.  pro'odures  and  management  reporting         JL^P"':^:>iL«.r_'^ 

C;overnment  National  Credit  Card,  and  'J-^^";"'^  pertaining  to  the  SP  149  and  SI-  SUMMARY:  FPMR  Temporary  Regulation 
SF  149A.  U.S.  Government  Fleet  Credit           ,n  i',^  c;r  1  jo  o^^  i;i.-  ,  10  ^               i  ^^'  f^^ants  agency  heads  or  their 
Card,  are  authorized  for  use  by  Federal  be    sid  t.r  n  ,v  n'^nln     f^T'^  r'i'  ^^^i^nated  representatives  a.ilhority  to 
agencies  to  obtain  services  and  supplies  Co     ^noe  /  veh^^^                                     u  '''PP^"^^  ^"  '^^^^  purchases  of  passeng.-r 
at  service  stations  dispensing  items  ^^""Z^l^^^^f       '    "'"'""'  >ra"sportation  services.  This 
provided  by  contractors  listed  in  the  "     i  t  h      .^^^^^^                    "\T m  «"PP'«"^''"t  extends  the  expiration  dat. 
Defense  Full  Supply  Center  publication.      ^       ^  '  u'M'J.r'"?  °™  h^         '"  "^ "'''  temporary  regulation  from  Inly 
■•1^                 .,,V-"i    /".        ;    •  continuous  davs  or  more  and  IS  ti    ioqi  in  Tnl\. -ii    ioq^.  t.^ -.^....' 
Gove^nment  Vehicle  Opera  or  s  ,,if;,,niK- ;,i,..,»';f;  ^  i  ,  ^     „    1              -.i  •<!.  ii<H4.  to  July  ,n,  199.).  to  allow 

Guide-Your  Guide  to  Service  Stations  f,\\fll  '.:i;f'^'''^  '"  '"''-"'■^'■^'-'^  ^^''t'  sufricient  time  for  conv  ersi.m  to  u  final 

mL^'ioo^Si'- f  "^ '^"^'"  "^^^^^  ■    5.Sectiotri01-.38.801isrevisedto  !?!'l.c  .rr    .•      ^.     ,, 

(Dl-SCH  4280.1).  Activities  requiring  read  as  follows:  DATES:  Fffective  date:  July  31,  1994 

copiesof  the  publication  should  submit  Expiration  date:  July  31.  199.=). 

requests  to:  Commander.  Defense  Fuel  §  101-38.801    Obtaining  fleet  credit  cards.  for  FURTHER  INFORMATION  CONTACT: 

Supply  Center.  Attention:  DSFC:  OD,              GSA  has  developed  ordering  Jolin  W.  Sandfort,  Regulations. 

Cameron  Station.  Alexandria,  V'A  instructions  and  automated  reports  for  Procedures,  and  Policy  Branch  (I WP). 

22304-6160.  use  by  Federal  agencies  for  the  Office  of  Tran.sportation  Audits. 

(b)  Charges  for  the  SF  149  are  acquisition  of  the  SF  149  and  SF  149A.  Washington.  DC  2040.=5.  telephone  (202) 
processed  manually  by  DFSC:  Copies  of  the  instnictions  for  219-31B4. 
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SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  rule  for  the  purposes  of 

Executive  Order  12866. 

« 

REGULATORY  FLEXIBILITY  ACT:  This  rule  is 

not  required  to  be  published  in  the 

Federal  Register  for  notice  and 

comment.  Therefore,  the  Regulntory 

Flexibility  Act  does  not  apply.  

List  ^f  Subjects  in  41  CFR  Fart  101^1        DEPARTMENT  OF  COMMERCE 


extended  to  allow  sufficient  time  for 
conversion  to  a  final  rule. 

5.  Explanation  of  change.  The  expiration 
date  in  paragraph  3  of  FPMR  Temporary 
Regulation  G-57  is  extended  to  July  ."51,  1995. 
Roger  W.  Johnson, 
Administrator  of  General  Senices. 
[FR  Dog.  94-19724  Filed  8-1 1-94;  8:45  am] 

BILLING  CODE  6820-24-M 


Accounting,  Air  carriers,  Claims, 
Maritime  carriers.  Passenger  services. 
Railroads.  Transportation. 

Authoritv:  31  V.S.C.  3726  and  -SO  r.S.C. 
4H6(c). 

In  41  CKR  Chapter  101.  the  fij!!ouing 
supplemeiit  to  FPMR  Temp.  Reg.  Ct-."!? 
is  added  to  the  appendix  at  the  (Mid  of 
Subchaptiar  G  to  read  as  follows: 

Appendix  to  Subchapter  G — Temporary 
Regulations 

***** 

General  Services  Administration, 
Washington.  DC  20405 

Federjl  Pzcptrty  Manuiif^n'K'nt  RfgiiloUnns. 
Temporary-  Rt'gulntion  ('t-57.  Svfplrnwnt  1 

To:  HoHiis  of  FpdornI  .Agencies 
Subject:  t 'sn  of  Cash  for  Offu  Ufi  Tr,i\>'| 
Date:  inly  29.  1994. 

1.  Piirposf.  This  supi)l'u:u'nt  rxtriiii-.  t!:i' 
expiration  date  of  FP.MR  Tempi )r,irv 
Rpgulatiiin  ("7-57. 

2.  Elffctive  Date.  This  siipplrnicnr  is 
effective  July  31.  1994. 

3.  Expiration  Date.  This  suppl('mr:U 
expires  July  31,  199.5,  im!i-ss  sorjnir 
superseded  or  canceled, 

4.  Background.  FPMR  Temporary 
Regulation  057.  effective!  July  26.  1993. 
grants  agency  heads  or  their  design.ited 
representatives  authority  to  approve  all  cash 
purchases  of  passenger  transportation 
services.  The  temporan,'  regulation  is  being 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  080594A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  Nntiona!  .Marine  Fisherirs 
.Service  (NMF.S),  National  Oceanic  and 
Atmospheric  Administration  (NO.^.M, 
Commerce. 
action:  Ciosii.'e. 

SUMMARY:  NMFS  is  prohibiting  directed 
•fishing  for  sablef'ish  by  optirators  of 
vessels  using  hook-nnd-line  and  pot  i;<Jor 
in  the  Bering  Sea  subarea  (BS)  oi  the 
Bering  Soa  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
share  of  the  sablefish  total  allowable 
catf.h  (TAC)  assigned  to  hook-and-iine 
and  pot  gear  in  the  BS. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.j.  August  8.  1994,  until  12 
midnight,  A.l.t.,  December  ,31,  1994.  ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-.')fl6-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  ex(.lusive 
economic  zone  is  managed  by  the 
Secretoiry  of  Commerce  according  to  the 


Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.24(c)(l)(i), 
the  share  of  the  sablefish  TAC  assigned 
to  hook-and-line  and  pot  gear  in  the  BS 
was  established  by  the  final  groimdfish 
specifications  (SQ'P'R  7656.  February  16. 
19S4)  as  229  metric  tons.  The  Director 
of  the  Alaska  Region,  NMFS,  has 
determined,  in  accordance  with 
§675, 24(d)(1),  that  the  share  of  the 
.sablefish  TAC  assigned  to  hook-and-line 
and  pot  gear  in  the  BS  subarea  will  he 
token  before  the  end  of  the  year. 
Therefore,  to  provide  adequate  bvcati  h 
amoimts  of  sablefish  to  ensure 
continued  groundfish  fishing  activitv  hv 
hook-and-line  and  pot  gear,  NMFS  is 
prohibiting  directed  fishing  for  sablefish 
by  persons  using  hook-and-line  and  pot 
gear  in  the  BS  effective  from  12  noon, 
A.l.t.,  .August  8,  1994,  until  12  micinight. 
.\.\A..  December  31,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  R75.2b(h). 

Classification 

This  action  is  taken  under  50  CFR 
675.24  and  is  exempt  from  OMB  review- 
under  E.O.  12866. 

Authority:  W  IJ.S.C.  1801  et  sea 
Dated:  August  8.  1994. 
David  S.  Crestin, 

Acting  Director,  (Office  of  Fisheries 
(^nnbenation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  94-19682  Filed  8-9-94;  9:18  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pttollc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1004 
[DA-94-19] 

m\k  in  ttie  Middle  Atlantic  Marketing 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  of  rule. 


SURMIARY:  This  document  invites  wTitten 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  Middle 
Atlantic  Federal  milk  marketing  order 
for  the  months  of  September  1994 
through  February  1995.  The  proposed 
suspension  would  reduce  the  percent  of 
receipts  that  must  be  disposed  of  as 
Class  I  disposition  by  pool  distributing 
plants,  provide  automatic  pool  plant 
status  for  supply  plants  and  reserve 
processing  plants  that  were  pool  plants 
during  the  months  of  September 
through  February,  and  suspend  the  limit 
on  the  amount  of  milk  that  may  be 
diverted  to  nonpool  plants  by 
cooperative  associations  and  by  pool 
plant  operators.  The  suspension  was 
requested  by  several  Middle  Atlantic 
cooperatives  and  handlers  who  contend 
that  the  suspension  is  necessary  to 
assure  that  producer  milk  which  has 
been  historically  associated  with  the 
market  will  continue  to  be  pooled  and 
priced  under  the  order  without 
incurring  unnecessary  and  uneconomic 
movements  solely  for  the  purpose  of 
maintaining  pool  status. 
DATES:  Comments  are  due  no  later  than 
August  29, 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971.  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
64.56. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 


Formulation  Branch.  Room  2971,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456.  (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  AgriculturarMarketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  niling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
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milk  in  the  Middle  Atlantic  marketing 
area  is  being  considered  for  the  months 
of  September  1. 1994,  through  Februar\' 
28, 1995: 

1.  In  §  1004.7(a),  the  words  "40 
percent  in  the  months  of  September 
through  February,  and"  and  "in  the 
months  of  March  through  August  " 

2.  In  §  1004.7(e),  the  word 
"immediately"  and  the  words  "for  each 
of  the  following  months  of  March 
through  August,". 

3.  In  the  introductor>'  text  of 

§  1004.12(d).  the  words  "in  accordance 
with  the  conditions  of  paragraphs  (d)(1) 
and  (d)(2)  of  this  section." 

4.  In  §  1004.12.  paragraphs  (d)[l)  and 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division.  Order  Formulation 
Branch.  Room  2971.  South  Building, 
P.O.  Box  96456.  Washington.  DC  20090- 
6456.  by  the  15th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

The  period  for  filing  comments  is 
limited  to  15  days  because  a  longer 
period  would  not  provide  the  time 
needed  to  complete  the  required 
procedures  before  the  requested 
suspension  is  to  be  effective. 

All  written  submissions  madu 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would 
reduce  the  total  Class  I  disposition 
standard  for  pool  distributing  plants, 
provide  automatic  pool  plant  status  for 
supply  plants  and  resene  processing 
plants  that  were  pool  plants  during  each 
of  the  preceding  months  of  St-ptPmber 
through  February,  and  suspend  thp  limit 
on  the  amount  of  milk  that  may  be 
diverted  to  nonpool  plants  by 
cooperative  a.sso<;iations  and  pool  plant 
operators. 

The  first  provision  proposed  to  l)e 
suspended  would  reduce  the  perrentage 
of  a  distributing  plant's  receipts  that 
would  have  to  be  disposed  of  as  Clnss 
I  milk  to  meet  the  order's  pooling 
standards.  As  proposed,  a  pool 
distributing  plant  would  have  to  use  at 
least  30  percent,  rather  than  40  percent, 
of  its  monthly  milk  receipts  as  Cla.ss  I 
milk  during  September  1994  through 
Februan'  1995. 
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Th«  second  provision  proposed  to  be 
suspended  would  permit  supply  plants 
and  reserve  processing  plants  that  have 
met  the  order's  pooling  standards 
during  the  months  of  September  1993 
through  February  1994  to  retain  pool 
status  for  the  months  of  September  1994 
through  August  1995.  The  shipping 
requirements  that  normally  woul  Jhave 
applied  to  such  plants  during  the 
months  of  September  1994  through 
February  1995  would  be  eliminated 
under  the  proposed  suspension. 

The  third  provision  included  in  the 
proposed  suspension  would  eliminate 
the  limit  on  the  percentage  of  milk  that 
may  be  diverted  to  nonpool  plants  by  a 
cooperative  association  or  a  pool  plant 
operator  for  the  period  of  September 
1994  through  February  1995. 

The  proposed  suspension  was 
requested  by  Pennmarva  Dairymen's 
Federation,  Atlantic  Dairy  Processing, 
Inc.,  Dairylea,  Eastern  Milk  Producers 
Cooperative,  and  Lehigh  Valley  Dairies. 
Together  these  organizations  market 
over  90  percent  of  the  market's  producer 
milk. 

The  proponents  state  that  between 
1991  and  1993  producer  receipts  on 
Order  4  increased  while  the  percentage 
of  the  market's  producer  milk  used  for 
Class  I  purposes  decreased.  Proponents 
cited  the  consistently  declining  monthly 
Class  I  percentages  for  the  months  of 
September  through  February  of  1991, 
1992,  and  1993  to  support  their  request. 
They  pointed  out,  for  example,  that  the 
Class  I  use  percentage  for  September 
1991  was  56.2,  while  in  September  1993 
it  was  51.4  percent.  The  proponents 
claim  that  the  reduction  in  Class  I  use 
results  in  an  increase  in  diversions  to 
nonpool  plants,  which  makes  it 
increasingly  difficult  for  cooperatives 
and  pool  plant  operators  to  maintain  the 
pool  status  of  the  milk  of  producers  who 
have  historically  been  associated  with 
the  market. 

In  further  support  of  their  suspension 
request,  the  proponents  indicate  that 
two  large  Order  4  distributing  plants 
with  which  large  volumes  of  Order  4 
diverted  milk  had  been  associated 
became  regulated  under  the  New  York- 
New  Jersey  order,  another  Order  4 
distributing  plant  closed,  and  two 
additional  Order  4  distributing  plants 
have  changed  their  product  mix, 
causing  a  reduction  of  pool  plant 
deliveries  for  the  cooperative  supplying 
milk  to  these  plants.  "The  proponents 
claim  that  they  are  experiencing 
difficulty  associating  all  of  their 
diverted  producer  milk  with  the 
remaining  distributing  plants  now 
regulated  under  the  Middle  Atlantic 
order  because  the  additional  diverted 
milk  is  reducing  the  Class  I  use 


percentage  of  the  plants  from  which  it 
is  diverted,  thereby  jeopardizing  their 
status  as  pool  plants. 

Thus  the  proponents  state  that  the 
proposed  suspension  would  have  the 
effect  of  reducing  uneconomic 
movements  of  milk  solely  for  the 
purpose  of  meeting  pool  qualifications, 
and  would  reflect  current  marketing 
conditions  without  causing  the  milk  of 
producers  long  associated  with  the 
market  to  become  depooled, 

Acc»rdingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
September  1, 1994.  through  Februarv 
28,  1995. 

List  of  Subjects  in  7  CFR  Part  1 004 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1004  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31.  a.s 
amended;  7  U.S.C.  601-674. 

Dated:  August  8.  1994. 
Lon  Hatamiya, 
Administrator. 
|FR  Da:.  94-19806  Filed  8-11-94,  8  45  am) 

Btl  'JNG  CODE  341(M)2-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[IA-30-941 

RIN  1545-AS71 

Definftion  of  Club 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
definition  of  a  "club  organized  for 
business,  pleasure,  recreation,  or  other 
social  purpose"  for  purposes  of  the 
disallowance  of  a  deduction  for  club 
dues  under  section  274(a)(3)  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  reflect  changes  to 
the  law  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  and  affect 
persons  who  pay  or  incur  club  dues. 
DATES:  Written  comments  must  be 
received  by  October  11,  1994.  Requests 
to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  November  29, 1994,  at  10 
a.m.,  must  be  received  by  November  8, 
1994. 

ADDRESSES:  Send  all  submissions  to: 
CC:D0M:CORP:T:R  (L\-30-94),  room 
5228.  Internal  Revenue  Ser\'ice,  FOB 


7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative,     ' 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:C0RP:T:R  (L\-30-94), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NVV, 
Washington,  DC.  The  public  hearing 
will  be  held  in  the  IRS  Auditorium, 
1111  Constitution  Avenue  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Gompertz,  (202)  622-4910, 
concerning  the  regulations;  Michael 
Slaughter,  (202)  622-6543,  Regulations 
Unit,  concerning  submissions  and  the 
hearing.  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Fhcome  Tax 
Regulations  (26  CFR  part  1)  under 
section  274  of  the  Internal  Revenue 
Code  of  1986  (Code)  as  amended  by 
section  13210  of  the  Omnibus  Budget  . 
Reconciliation  Act  of  1993  (OBRA  1993) 
(107  Stat.  469).  These  rules  relate  to  the 
definition  of  club  for  purposes  of  the 
disallowance  of  a  deduction  for  club  ^ 
dues  under  section  274(a)(3)  of  the 
Code. 

Explanation  of  Provisions 

OBRA  1993  amended  section  274  of 
the  Code  by  adding  section  274(a)(3). 
which  disallows  a  deduction  for 
amounts  paid  or  incurred  for 
membership  in  any  club  organized  for 
business,  pleasure,  recreation,  or  other 
social  purpose. 

Prior  to  the  enactment  of  section 
274(a)(3),  membership  dues  or  fees  paid 
to  three  types  of  organizations  were 
specifically  excepted  from  the  dues 
disallowance  provisions  of  section  274' 
because  these  organizations  were  not 
considered  to  be  social,  athletic,  or 
sporting  clubs  within  the  meaning  of 
section  274(a)(2)(A).  The  excepted 
organizations  were:  (1)  professional 
organizations  such  as  bar  associations 
and  medical  associations,  (2)  civic  or- 
public  service  organizations  such  as 
Kiwanis,  Lions,  Rotary,  Civitan,  and 
similar  organizations,  and  (3)  business 
luncheon  clubs  described  in  §  1.274- 
2(e)(3)(ii)  of  the  regulations:  See  Q  &  A 
56  and  Q  &  A  57  of  Rev.  Rul.  63-144, 
1963-2  C.B.  129. 138, 139;  H.R.  Rep.  No. 
1447.  87th  Cong..  2d  Sess.  22  (1962), 
1962-3  C.B.  426;  S.  Rep.  No.  1881,  87th 
Cong.,  2d  Sess.  33  (1962),  1962-3  C.B. 
739;  and  H.R.  Rep.  No.  1278, 96th 
Cong.,  2d  Sess.  32  (1980). 

The  legislative  history  of  section 
274(a)(3)  indicates  that  the  enactment  of 
that  section  eliminated  the  third 
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exception  listed  above  for  membership 
dues  or  fees  paid  to  business  luncheon 
clubs.  The  legislative  history  further 
indicates  that  airline  and  hotel  clubs  are 
subject  to  dues  disallowance  under 
section  274(a)(3).  H.R.  Rep.  No.  103- 
213. 103d  Cong..  1st  Sess.  583. 
However,  the  legislative  history  does 
not  indicate  that  the  enactment  of 
section  274(a)(3)  had  any«ffect  on  the 
First  and  second  exceptions  listed  above 
for  professional  organizations  and  civic 
or  public  ser\'ice  organizations. 
Accordingly,  the  proposed  regulations 
provide  that  the  dues  disallowance 
provisions  of  section  274(a)(3)  of  the 
Code  apply  to  business  luncheon  clubs 
and  airline  and  hotel  clubs,  but 
generally  not  to  professional 
orgariizations  (such  as  bar  associations 
and  medical  associations)  or  civic  or 
public  service  organizations  (such  as 
Kiwanis,  Lions,  Rotary,  Civitan.  and 
similar  organizations).  The  proposed 
regulations  further  provide  that  certain 
organizations  similar  to  professional 
organizations  are  also  generally 
excepted  from  dues  disallowance, 
specifically,  business  leagues,  trade 
associations,  chambers  of  commerce, 
boards  of  trade,  and  real  estate  boards. 

Although  the  proposed  regulations 
generally  provide  exceptions  from  dues 
disallowance  for  civic  and  public 
service  organizations,  professional 
organizations,  and  certain  organizations 
similar  to  professional  organizations, 
the  exceptions  are  not  available  if  a 
principal  purpose  of  the  organization  is 
to  conduct  entertainment  activities  for 
members  or  their  guests  or  to  provide 
members  or  their  guests  with  access  to 
entertainment  facilities.  Also,  as  under 
prior  law.  the  allowance  of  a  deduction 
for  dues  paid  to  these  organizations  may 
be  precluded  or  limited  by  provisions  of 
the  Code  other  than  section  274.  For 
example,  the  dues  would  not  be 
deductible  unless  the  ordinary'  and 
necessary  business  expense 
requirements  of  section  162  are 
satisfied. 

The  regulations  are  proposed  to  be 
effective  with  respect  to  amounts  paid 
or  incurred  after  December  31. 1993. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory-  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 


section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  November  29, 1994,  at  10  a.m.  in  the 
IRS  Auditorium,  Internal  Revenue 
Ser\ice  Building,  1111  Constitution 
Avenue,  NW.  Washington,  DC.- Because 
of  access  restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  m.inutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  October  11, 1994 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  by  November  8, 1994. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Michael  L. 
Gompertz,  Office  of  the  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  developm.ent. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  part  1  are  as 
follows: 

PART  1 -4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U  5.C.  7805  *  •  * 

Par.  2.  Section  1.274-2  is  amended  as 
follows: 


1.  Paragraph  (a)(2)(ii)  is  revised. 

2.  Paragraph  {a)(2)(iii)  is  added 

3.  Paragraph  (a)(3)(iii)  is  revised. 

4.  Paragraph  (e)(1)  is  revised. 

5.  Paragraph  (e)(3)(ii)  is  revised. 

6.  The  revised  and  added  provisions 
read  as  follows: 

$1,274-2    Disallowance  or  deductions  for 
certain  expenses  for  entertainment, 
amusement,  or  recreation. 

(a)*   •    • 
(2).   .   . 

(ii)  Expenditures  paid  or  incurred 
before  January  1,  1979.  with  respect  to 
entertainment  facilities,  or  paid  or 
incurred  before  January  1,  1994.  with 
respect  to  clubs— {a]  Requirements  for 
deduction.  Except  as  provided  i;-.  this 
section,  no  deduction  otherwise 
allowable  under  chapter  1  of  the 
Internal  Revenue  Code  shall  be  allowed 
for  any  expenditure  paid  or  incurred 
before  January  1. 1979.  with  respect  to 
a  facility  used  in  connection  with 
entertainment,  or  for  any  expenditure 
paid  or  incurred  before  January  1.  1994. 
with  respect  to  a  club  used  in 
connection  with  entertainment,  unless 
the  taxpayer  establishes — 

[1]  That  the  facility  or  club  was  used 
primarily  for  the  furtherance  of  the 
taxpayers  trade  or  business;  and 

{2)  That  the  expenditure  was  directly 
related  to  the  acti  >  e  conduct  of  that 
trade  or  business. 

(b)  Amount  of  deduction.  The 
deduction  allowable  under  paragraph 
(a)(2)(ii)'ia)  of  this  section  shall  not 
exceed  the  portion  of  the  expenditure 
directly  related  to  the  active  conduct  ot 
the  taxpayer's  trade  or  business. 

(iii)  Expenditures  paid  or  incurred 
after  December  31.  1993,  with  respect  to 
a  club — [a]  In  general.  No  deduction 
otherwise  aliowable  under  chapter  1  of 
the  interna!  Revenue  Code  shall  be 
allo\^ed  for  amounts  paid  or  incurred 
after  Dei.ember  31.  1993.  for 
merrrwrship  in  a.-:y  club  ofganized  for 
busine^is,  jrleisure.  rec.-eation,  or  other 
social  pii.-pose.  The  purposes  and, 
activities  of  a  ciub.and  not  its  name, 
determine  whether  it  is  organized  for 
business,  pleasure,  recreation,  or  other 
social  purpose.  Ciubs  organized  for 
busine<;s.  pleasure,  recreation,  or  other 
social  purpose  include  any  membership 
organization  if  a  p.-incipal  purpose  of 
the  organ izatisr.  is  to  conduct 
enterainment  activities  for  members  of 
the  organization  or  their  guests  or  to 
provide  members  or  their  guests  with 
access  to  entertainment  facilities  within 
the  meaning  of  paragraph  {e)(2)  of  this 
section.  Clubs  organized  for  business, 
pleasure,  recreation,  or  other  social 
purpose  include,  but  are  not  limited  to, 
country  clubs,  golf  and  athletic  clubs. 
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.  airline  clubs,  hotel  clubs,  and  clubs 
operated  to  provide  meals  under 
circumstances  generally  considered  to 
be  conducive  to  business  discussion. 

ib)  Exceptions.  Absent  a  showing  that 
a  principal  purpose  of  the  organization 
is  to  conduct  entertainment  activities  for 
members  or  their  guests  or  to  provide 
members  or  their  guests  with  access  to 
entertainment  facilities,  business 
leagues,  trade  associations,  chambers  of 
commerce,  boards  of  trade,  real  estate 
boards,  professional  organizations  (such 
as  bar  associations  and  medical 
associations),  and 'civic  or  publicservice 
organizations  will  not  be  treated  as 
clubs  organized  for  business,  pleasure, 
recreation,  or  other  social  purpose. 

(ill)  "Expenditures  paid  or  incurred 
before  January  1, 1979,  with  respect  fo 
entertainment  facilities  or  before 
January  1, 1994,  with  respect  to  clubs", 
see  paragraph  (e)  of  this  section,  and 

(e)  Expenditures  paid  or  incurred 
before  January  1, 1979,  with  respect  to 
entertainment  facilities  or  before 
January  t,  J  994,  with  respect  to  clubs— 
(1)  In  general.  Any  expenditure  paid  or 
incurred  before  January  1, 1979,  with 
respect  to  a  facility,  or  paid  or  incurred 
before  January  1. 1994.  with  respect  fo 
a  club,  used  in  connection  with 
entertainment  shall  not  be  allowed  as  a 
deduction  except  to  the  extent  it  meets 
the  requirements  of  paragraph  {a)(2)(ii) 
of  this  section. 


(3)*   *   • 

(ii)  Club  dues— (a)  Club  dues  paid  or 
incurred  before  January  1,  1994.  Dues  or 
fees  paid  before  January  1, 1994,  to  any 
social,  athletic,  or  sporting  club  or 
organization  are  considered 
expenditures  with  respect  to  a  facility 
used  in  connection  with  entertainment. 
The  purposes  and  activities  of  a  club  or 
organization,  and  not  its  name, 
determine  its  character.  Generally,  the 
.  phrase  social,  athletic,  or  sporting  club 
or  organization  has  the  same  meaning 
for  purposes  of  this  section  as  that 
phrase  had  in  section  4241  and  the 
regulations  thereunder,  relating  to  the 
excise  tax  on  club  dues,  prior  to  the 
repeal  of  section  4241  by  section  301  of 
Pub.  L.  89-44.  However,  for  purposes  of 
this  section  only,  clubs  operated  solely 
to  provide  lunches  under  circumstances 
of  a  type  generally  considered  to  be 
conducive  to  business  discussion, 
within  the  meaning  of  paragraph  (0(2)(i) 
of  this  section,  will  not  be  considered 
social  clubs. 

(fc)  Club  dues  paid  or  incurred  after 
December  31.  1993.  See  paragraph 
(a)(2}(iii}  of  this  set-tion  with  reference 


to  the  disallowance  of  deductions  for 
club  dues  paid  or  incurred  after 
December  31, 1993. 


§1.27*-6T    [Amended] 

Par.  3.  In  §  1.274-5T,  the  first  two 
sentences  of  paragraph  (c)(6)(iii)  are 
amended  by  removing  the  language  "at 
any  time"  and  adding  the  language 
"before  January  1,  1994,"  in  its  place. 
M argartt  Milner  Richardson. 
Commissioner  of  Internal  Revenue. 
IFR  DiK^  'J4-19663  Fiiwl  ft-11-94;  8:45  am) 

BILUNG  CODE  4830~01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX-44-1-6510b.  FRL-6028-2I 

Transportation  Conformity;  Approval 
of  Petition  for  Exemption  From 
Nitrogen  Oxides  Provisions,  Victoria 
County,  TX 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

action;  Notice  of  proposed  rulemaking. 


SUMMARY:  The  EPA  is  proposing  fo 
approve  a  petition  from  the  State  of 
Texas  requesting  that  Victoria  County, 
an  incomplete  data  ozone 
nonattajnment  area,  be  exempted  from 
the  requirement  to  perform  the  oxides  of 
nitrogen  (NOx)  portion  of  the  build/no- 
build  test  required  by  the  new  Federal 
transportation  conformity  rule.  This 
petition  for  exemption  was  submitted 
on  May  4,  1994. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
this  exemption  request  as  a  direct  final 
rulemaking  without  prior  proposal 
because  the  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adversa  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
fin&l  nile.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
nile,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  the 
EPA  receives  adverse  comments,  the 
direct  final  nile  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  propo5ed  rule.  The  EPA 
uiil  not  in.stitute  a  second  comment 
period  on  this  action.  Any  parties 
interc^sted  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
S<jptember  12. 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs.  Chief,  Air 


Planning  Section  (6T-AP),  U.S.  EPA 
Region  6, 1445  Ross  Avenue.  Dallas. 
Texas  75202-2733.  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
above  location  and  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  6.  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue.  Suite  700, 
Dallas,  Texas  75202-2733. 

Air  and  Radiadon  Docket  and 
Information  Center,  U.S. 
Environmental  Protection  Agency, 
401  M.  Street;  S.W.,  Washington,  DC 
20460. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle.  P.O.  Box  13087, 
Austin.  Texas  78711-3087. 

Anyone  wishing  to  review  this 
petition  at  the  U.S.  EPA  office  is  asked 
to  contact  the  person  below  to  schedule 
an  appointment  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mike  Cote,  Planning  Section  (6T- 
AP),  Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Tex3S  75202-2733,  telephone  (214) 
655-7219. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping,  Ozone, 
and  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  July  12. 1994. 
Joe  O.  Winkle. 

Acting  Begional  Administrator. 

[PR  Doc.  94-19342  Filed  8-11-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offjce  of  Refugee  Resettlement 
45  CFR  Part  400 

Refugee  Resettlement  Program: 
Requirements  for  Employ&ility 
Services,  Job  Search,  and 
Employment;  Refugee  Medical 
Assistance;  Refugee  Social  Services; 
Targeted  Assistance  Services;  and 
Federal  Funding  for  Administrative 
Costs 

AGENCY:  Administration  for  Children 
and  Families  (ACF),  HHS.  Office  of 
Refugee  Resettlement. 
ACnoW:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  or  clarify  current  requirements 
governing  employability  services,  job 
search,  employment,  refugee  medical 
assistance,  social  services,  and  Federal 
funding  for  State  administrative  costs 
and  would  establish  requirements  for 
the  targeted  assistance  program. 
DATES:  Comments  must  be  received  by 
September  26, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Toyo  A.  Biddle,  Office  of 
Refugee  Resettlement.  Administration 
for  Children  and  Families,  Etepartment 
of  Health  and  Human  Services,  370 
L'Enfant  Promenade  SVV.,  6th  Floor, 
Washington.  DC  20447. 

Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately 
one  month  after  publication,  at  the 
above  address  on  Monday  through 
Friday  of  each  week  from  9:30  a.m.  to 
4  p.m..  except  Federal  holidays. 
Although  we  will  not  be  able  to 
acknowledge  or  respond  to  comments 
individually,  in  preparing  the  final  rule, 
we  will  respond  to  comments  in  the 
preamble  to  the  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  A.  Biddle,  (202)  401-9253. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Refugee  Act  of  1980  amended  the 
Immigration  and  Nationality  Act  (INA) 
to  create  a  domestic  refugee  resettlement 
program  to  provide  assistance  and 
services  to  refugees  resettling  in  the 
United  States.  With  the  enactment  of 
this  legislation,  the  Office  of  Refugee 
Resettlement  (ORR)  issued  a  series  of 
regulations,  at  45  CFR  part  400,  to 
establish  comprehensive  requirements 
for  a  State-administered  Refugee 
Resettlement  Program  (RRP),  beginning 


with  the  publication  on  September  9 
1980  (45  FR  59318)  of  a  regulation 
governing  State  plan  and  reporting 
requirements.  Subsequent  regulations 
covered  cash  and  medical  assistance 
and  Federal  funding,  published  March 
12,  1982  (47  FR  10841);  grants  to  States, 
child  welfare  services  (including 
services  to  unaccompanied  minors),  and 
Federal  funding  for  State  expenditures, 
published  January  30. 1986  (51  FR 
3904);  and  cash  and  medical  assistance, 
requirements  for  employability  services, 
job  search,  and  employment,  and 
refugee  social  services  published 
February  3, 1989  (54  FR  5463). 

DescriptiiMi  of  the  Regulation 

This  proposed  regulation  clarifies 
some  current  policies,  amends  others, 
and  sets  forth  regulatory  requirements 
for  the  targeted  assistance  program 
(TAP).  ^ 

In  recent  years,  annual  refugee 
admissions  have  been  high,  resulting  in 
an  expanding  pool  of  refugees  in  need 
of  services.  As  of  September  30, 1993. 
1.6  million  refugees  have  been  resettled 
in  the  U.S.  since  1975.  All  of  these 
refugees,  with  the  exception  of  those 
who  have  become  U.S.  citizens,  are 
eligible  to  receive  refugee  program 
services.  At  the  same  time,  the  level  of 
funds  appropriated  for  services  has 
remained  essentially  imchanged, 
making  it  difficuh  to  serve  all  refugees 
in  need  of  services  with  available 
resources.  It  is  not  uncommon,  for 
example,  for  English  language  training 
classes,  funded  by  the  refugee  program, 
to  have  waiting  lists  so  that  refugees 
who  arrive  in  the  country  are  not  able 
to  access  English  language  training 
without  a  delay.  Nine  major  States  have 
indicated  that  there  are  currently 
waiting  lists  for  refugee  services, 
especially  for  English  language  training, 
in  their  States. 

We  believe  the  increased  demand  for 
services  makes  it  necessary  to  sharpen 
the  program's  priorities.  Resources  in 
the  refugee  program  are  no  longer 
sufficient  to  provide  the  level  of  services 
needed  to  assist  refugees  for  an  open- 
ended  period  of  time  to  become  self- 
sufficient.  We  have  learned  from 
experience  in  the  refugee  program  that 
the  greatest  impact  that  services  can 
have  on  a  refugee's  social  adjustment 
and  economic  well-being  occurs  during 
a  refugee's  initial  years  in  the  United 
States.  These  initial  services  often 
define  a  refugee's  future  experience. 

Findings  from  several  studies  indicate 
that  comprehensive  services,  provided 
soon  after  a  refugee's  arrival  in  the  U.S., 
increase  the  likelihood  of  early 
employment.  Under  commission  from 
ORR  in  1992,  Dr.  Robert  L  Bach,  in  an 


examination  of  data  from  the  Oregon 
Refugee  Early  Employment  Project 
(REEP),  found  that  refugees  who 
received  job  services  or  pre-employment 
training  in  the  first  90  days  reduced  the 
time  to  their  initial  job  by  almost  two 
months.  Dr.  Bach's  analysis  indicated 
that  each  job  service  provided  in  the 
first  90  days  increased  the  probability  of 
employment  by  three  percent.  A  study 
of  the  Oregon  REEP.  conducted  by  the 
Refugee  Policy  Group  (RPG)  and 
published  in  1989,  found  that  REEP  set 
up  client/casewoiker  ratios  that 
permitted  a  staff-intensive  approach 
early  in  the  resettlement  experience,  an 
element  which  in  large  part,  according 
to  RPG,  was  crucial  to  REEP's 
achievement  of  earlier  employment. 
Similarly,  performance  reported  for  the 
first  year  of  the  United  States  Catholic 
Conference  (USCC)  Wilson/Fish  project 
m  San  Diego  indicated  that  the  project 
was  able  to  reduce  the  average  length  of 
time  on  cash  assistance  by  over  two 
months  through  the  provision  of  early 
comprehensive  services  aimed  at 
employment. 

After  the  initial  years,  we  believe  the 
effect  of  services  on  the  achievement  of 
economic  self-support  diminishes 
significantly.  A  report,  entitled 
"Progress  Toward  Economic  Self- 
Sufficiency  Among  Southeast  Asian 
Refugees",  prepared  for  ORR  in  July 
1989  by  Dr.  Robert  L  Bach  and  Rita 
Argiros,  presented  findings,  based  on  an 
analysis  of  data  fttim  the  ORR  Annual 
Survey  of  Southeast  Asian  Refugees, 
which  underiined  the  importance  of 
service  interventions  in  the  first  few 
years.  Bach  and  Argiro|  found  that  the 
longer  a  refugee  remains  out  of  the  labor 
force,  the  less  likely  he  or  she  is  to  begin 
to  search  for  a  job  or  find  a  job  in  a 
subsequent  year.  The  most  significant 
move  into  the  labor  force  occiirs  in  the 
first  and  second  years,  followed  by  a 
steady  decline  in  the  probability  of 
entering  the  labor  force  for  those  who 
delayed  their  initial  job  search. 

We  believe  it  is  important,  therefore, 
to  target  refugee  program  resources  on 
the  provision  of  comprehensive  refugee- 
specific  services  to  refugees  during  their 
first  few  years  of  resettlement  in  order 
to  provide  new  refugees  with  the  best 
foundation  for  economic  independence 
in  the  future.  We  believe  that  after  this 
initial  period  of  special  assistance, 
refugees  should  be  treated  like  other 
U.S.  residents  and  have  access  to  the 
same  assistance  and  service  programs 
that  are  available  to  other  eligible 
populations.  Thus  we  propose  to  limit 
service  eligibility  for  refugee  social 
services  to  refugees  who  have  been  in 
the  U.S.  36  months  (3  years)  or  less, 
effective  October  1, 1995. 
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Similarly,  we  propose  to  limit  service 
cHgibility  for  the  targeted  assistance 
program  to  refugees  who  have  been  in 
the  U.S.  60  months  (5  years)  or  less, 
effective  on  the  same  date.  The 
relatively  longer  eligibility  period  for 
targeted  assistance  clients  would 
provide  States  more  time  to  assist 
longer-term  cash  assistance  recipients 
towards  economic  self-support  and 
would  help  to  mitigate  the  impact  of 
large  numbers  of  refugees  on  localities, 
while  placing  a  time-limitation  on 
refugee  program  participation  that  is 
consistent  with  the  5-year  U.S. 
residency  requirement  for  U.S. 
citizenship.  Once  refugees  become  U.S. 
(.itizens.  they  are  no  longer  eligible  for 
services  under  the  refugee  program. 

In  regard  to  the  provision  of  refugee 
social  services  and  targeted  assistance, 
we  believe  that  States  and  local  entities 
should  be  given  greater  flexibility  to 
design  appropriate  sen'ice  to  fit  local 
refugee  needs.  The  program's  emphasis 
on  the  provision  of  employment 
services  to  achieve  economic  self- 
support,  however,  will  remain.  We  are 
proposing,  however,  to  eliminate  the  job 
search  requirements  currently  contained 
in  §  400.80  and  the  requirement 
contained  in  §400.146  that  requires  a 
State  to  use  at  least  85  percent  of  its 
social  service  grants  to  provide 
employability  services  if  the  State's 
welfare  dependency  rate  is  r>,=)  percent  or 
more. 

To  ensure  that  refugees  ret;eive 
maximum  benefit  and  maximum  results 
from  services  provided  during  the 
proposed  time-limited  period,  it  is 
tissential  that  services  be  provided  in 
the  most  efficacious  and  appropriate 
manner  possible.  To  accomplish  this, 
program  experience  dictates  that  certain 
principles  require  greater  emphasis  in 
the  provision  of  services  to  refugees:  (1) 
Services  should  be  provided  in  a 
manner  that  is  linguistically  and 
culturally  compatible  with  a  refugee's 
background:  (2)  refugee-specific  services 
should  be  provided  through  a  separate 
.service  system  during  the  initial  years  of 
rt.'settlement.  rather  than  through  a 
mainstream  system  in  which  refugees 
are  only  one  of  many  client  groups 
served:  (3)  English  language  instruction 
should  be  provided  in  a  concurrent, 
•rather  than  sequential,  time  period  with 
employment  or  with  other  employment- 
rttlated  services:  and  (4)  as  required  by 
the  Refugee  Act.  refugee  women  should 
have  the  same  opportunities  as  men  to 
participate  in  training  and  instrurtion. 

Under  current  policy,  if  a  refugee  who 
is  receiving  refugee  medical  assistance 
becomes  ineligible  .solely  because  of 
increased  earnings  from  employment, 
the  refugee's  medical  assistance  is 


extended  for  a  period  of  4  montlis  or 
until  Ihe  refugee  reaches  the  end  of  the 
RMA  time-eligibihty  {>eriod  (currently 
the  first  8  months  after  a  refugee's 
arrival  in  the  U.S.).  whichever  occurs 
first.  The  distinction  between  RMA  and 
extended  RMA  has  caused  confusion  in 
some  States,  with  the  effect  of  extended 
RMA  being  inappropriately  denied  to 
some  eligible  refugees.  In  addition, 
current  policy  generates  administrative 
costs  because  eligibility  workers  need  to 
make  separate  determinations  of  refugee 
eligibility  for  extended  RMA  once  a 
refugee  becomes  ineligible  due  to 
increased  earnings  from  employment. 

In  order  to  alleviate  this  confusion 
and  to  reduce  State  administrative 
burden,  we  propose  to  drop  the 
distinciion  between  RMA  and  extended 
RMA  by  eliminating  the  extended  RMA 
provision  and  by  making  RMA  available 
to  eligible  refugees  for  the  full  period  of 
time-eligibility  determined  by  the 
Director  in  accordance  with  §400.204 
beginning  with  the  first  month  the 
refugee  entered  the  U.S..  regardless  of 
whether  a  refugee  received  increased 
earnings  from  employment,  unless  the 
refugee  obtains  private  medical  coverat^e 
durir^  the  RMA  eligibility  period. 

Thus,  under  the  8-month  eligibility 
period  currently  in  effed,  once  a  refugee 
a  refugee  is  determined  to  be  eligible  for 
RMA  at  time  of  application,  the  refugee 
would  be  able  to  continue  to  receive 
RMA  for  a  refugee's  first  8  months  in  the 
U.S.  regardless  of  whether  a  refugee 
receives  increased  earnings  from 
employment  during  that  period  of  time, 
unless  the  refugee  obtains  private 
medical  coverage  through  his/her 
employer  or  any  other  source.  This 
provision  would  replace  the  current  4- 
month  extended  RMA  coverage  for 
employed  refugees.  \Vc  believe  this 
change  will  make  the  administration  ot 
RM.\  less  confusing  to  States  and, 
therefore,  less  subject  to  error  than  the 
current  extended  RMA  provision.  At  the 
same  time,  the  proposed  change  will 
better  ensure  continued  medical 
coverage  to  refugees  for  a  clearly 
specified  period  of  time. 

To  summarize,  the  proposed  policy 
changes  are  intended  to:  (1)  En.sure  that 
comprehensive  refugee-specific  services 
are  provided  to  both  refugee  men  and 
women  within  the  first  few  years  after 
arrival  in  the  United  States  for  the 
purpose  of  accelerating  family  economic 
independence  and  acculturation;  (2) 
establish  a  time-eligibility  limitation  for 
the  receipt  of  refugee  social  services  and 
targeted  a.ssistance  services  so  that 
funds  will  be  concentrated  on  recently 
arrived  refugees  to  help  ensure  that 
employable  refugees  are  placed  in  jobs 
as  soon  as  possible  after  their  arrival  in 


the  U.S.;  (3)  increase  State  and  local    • 
fle.xibility  in  the  provision  of  services; 
and  (4)  replac-e  the  current  4-month 
extended  RMA  provision  for  employed 
refugees  with  a  provision  that  would 
make  RMA  available  for  the  full  period 
(currently  8  months)  of  tinie-eligibility 
to  RMA  recipients,  regardless  of 
whether  a  refugee  becomes  employed. 

In  addition,  the  proposed  regulation 
limits  tlie-admihistrative  costs  a  State 
may  claim  to  those  costs  that  are 
determined  to  be  reasonable  and 
allowable  as  defined  by  the 
Administration  for  Children  and 
Families.  This  rule  also  establishes 
procedures  to  be  used  when  a  State 
withdraws  from  the  refugee  program. 
Finally,  this  rule  proposes  to  set  forth 
basic  requirements  for  the 
administration  of  the  targeted  assistance 
program  which  has  been  in  operation 
since  FY  1983. 

Consistent  with  the  preceding  actions, 
45  CFR  400.1.  400.2.  400.4.  400.5,  400.9. 
400.11,  400.13,  400.62,  400.70.  400.71, 
400.75.  400.76,  400.79,  400.80,  400.82. 
400.83,  400.94.  400.100,  400.104. 
400.106.  400.107.  400.140.  400.141, 
400.145.  400.146.  400.147.400.152. 
400.153,  400.154.  400.155.  400.156. 
400.203.  400.204.  400.206.  400.207. 
400.210.  and  subpart  K  are  being 
amended  or  removed  and  a  new  400.212 
and  subpart  L  are  being  added. 

Subpart  A — Introduction 

Section  400.1(a)  is  amended  to 
provide  that  45  CFR  Part  400  prescribes 
requirements  concerning  grants  to  States 
and  other  public  and  private  non-profit 
agencies,  wherever  applicable,  under 
title  IV  of  the  Immigration  and 
Nationality  Act. 

Section  400.2  is  amended  by  limiting 
the  definition  of  case  management 
services  for  purposes  of  45  CFR  part  400 
to  the  referral  to  and  tracking  of  refugee 
participation  in  employability  services. 

Subpart  B — Grants  to  States  for  Refugee 
Resettlement 

Section  400.4(b)  is  amended  to 
require  that  a  State  must  certify  no  later 
than  30  days  after  the  beginning  of  each 
fiscal  year  that  the  approved  State  plan 
is  current  and  continues  in  effect.  If  a 
State  wishes  to  change  its  plan,  a  State 
is  required  to  submit  a  proposed 
amendment  to  the  plan  for  ORR  review 
and  approval  in  accordance  with 
§400.8. 

Section  400.5(h)  is  revised  to  expand 
the  types  of  agencies  that  a  State  must 
meet  with  on  a  quarterly  basis  to  plan 
and  coordinate  the  placement  of 
refugees  in  advance  of  their  arrival.  Thi.-< 
revision  requires  the  inclusion  of  local 
community  service  agencies  and  other 
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agencies  that  serve  refugees  in  these 
quarterly  meetings.  Section  400.5(h).  as 
revised,  also  advises  States  that 
currently  have  an  approved  exemption 
-to  this  requirement  that  existing 
exemptions  will  expire  90  days  after  the 
effective  date  of  this  rule.  Any  State 
wishing  an  exemption  may  apply  to 
ORR.  An  approved  exemption  will 
remain  in  effect  for  three  years,  at  which 
time  a  State  may  reapply.  A  number  of 
.    States  were  granted  exemptions  to  this 
requirement  in  the  early  years  of  the 
program  on  the  basis  of  the  absence  of 
problems  associated  with  the  planning 
and  coordination  of  refugee  placement 
or  the  small  number  of  refugees  in  those 
States.  We  believe  it  is  time  to  review 
these  exemptions,  given  the  passage  of 
time,  changing  refugee  flows,  and 
changing  circumstances  in  the  States.  A 
State  wishing  to  request  an  exemption 
tathe  provisions  regarding  the  holding 
or  frequency  of  meetings  under 
§  400.5(h)  must  set  forth  the  reasons 
why  the  State  considers  these  meetings 
unnecessary  because  of  the  absence  of 
problems  associated  with  the  planning 
and  coordination  of  refugee  placement. 
These  requests  should  be  submitted  in 
writing  to  the  Director  of  ORR. 

Section  400.11(h)  is  amended  to 
clarify  that  States  would  be  required  to 
submit  yearly  estimate  for  reimbursable 
costs  for  cash  and  medical  assistance, 
costs  for  unaccompanied  minors,  and 
related  administrative  costs  for  the  fiscal 
year  in  accordance  with  guidelines 
prescribed  by  the  Director  of  ORR. 

Section  400.11(b)(2)  is  amended  by 
requiring  that  the  annual  social  services 
plan  that  a  State  must  submit  to  ORR 
must  be  developed  on  the  basis  of  a 
local  consultative  process.  Section 
400.11(b)(2)  is  also  amended  by 
changing  the  submission  date  for  the 
plan  from  a  date  that  is  no  later  than  45 
days  prior  to  the  beginning  of  the  State's 
planning  cycle  for  social  services  to  a 
date  that  is  to  be  prescribed  by  the 
Director  of  ORR. 

Section  400.11(c)  is  amended  by 
requiring  that  final  financial  reports 
must  be  submitted  in  accordance  with 
the  requirements  specified  under 
§  400.210.  The  language  regarding  the 
submission  of  quarterly  financial  reports 
remains  unchanged;  quarterly  reports 
will  continue  to  be  due  30  days  after  the 
end  of  each  quarter.  Thus  States  must 
submit  fourth-quarter  reports  by  October 
30  of  each  year,  instead  of  the  current 
deadline  of  December  30  of  each  year. 
ORR  needs  to  receive  end-of-year 
financial  data  from  States  soon  after  the 
end  of  the  fiscal  year  to  enable  more 
timely  forecasting  for  the  next  fiscal 
year.  Adjustment  may  continue  to  be 
made,  under  §400.210.  until  one  year 
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after  the  end  of  the  fiscal  year  in  the 
case  of  grants  for  cash  assistance, 
medical  assistance,  and  related 
administrative  costs,  and  2  years  in  the 
case  of  grants  for  social  services  and 
targeted  assistance. 

SecUon  400.13(d)  is  revised  to 
prohibit  the  chaining  of  case 
management  costs  against  the  cash 
assistance,  medical  assistance,  and 
administrative  costs  (CMA)  grant.  This 
revision  conforms  to  priorities 
established  by  ORR  in  FY  1991. 

Subparts  E— Refugee  Cash  Assistance 

Section  400.62  is  amended  to  require 
that  reftigee  cash  assistance  (RCA)  begin 
on  the  same  date,  in  relation  to  the  date 
of  application,  as  assistance  under  the 
program  of  aid  to  families  with 
dependent  children  (AFDC)  would 
begin  under  the  State's  plan  for  AFDC. 
For  example,  if  a  State  has  opted  under 
its  AFDC  plan  to  provide  assistance  no 
later  than  the  date  of  authorization  or  30 
days  after  the  receipt  of  an  application, 
whichever  is  earlier,  then  that  same  rule 
will  apply  regarding  RCA.  This 
provision  prohibits  a  State  from 
adopting  this  rule  for  AFDC  but  paying 
assistance  retroactive  to  the  date  of 
application  for  RCA.  This  provision 
thus  assures  that  RCA  and  AFDC 
applications  and  assistance  in  a  given 
State  are  treated  equitably. 

Subpart  F — Requirements  for 
Employability  Services,  Job  Search,  and 
Employment 

Section  400.70  is  revised  by  removing 
references  to  refugees  who  are 
applicants  or  recipients  of  AFDC  or  GA. 

Section  400.71  is  amended  by  adding 
a  definition  of  the  term  "Family  self- 
sufficiency  plan". 

Section  46o.75(a)(l)  is  amended  by 
requiring,  as  a  condition  for  receipt  of 
refugee  cash  assistance,  that  a  refugee 
who  is  not  exempt  under  §  400.76  must 
participate  in  employment  services 
within  30  days  of  receipt  of  aid. 

Section  400.76(a)(7)  is  amended  by 
exempting  horn  jjarticipation  in 
employment  services  and  acceptance  of 
appropriate  employment,  a  parent  or 
other  caretaker  relative  of  child  under 
age  3.  rather  than  age  6.  who  provides 
full-time  care  of  the  child. 

Section  400.76(a)(9)  is  amended  by 
exempting  a  pregnant  woman  from  ' 
registration  and  participation  in 
employment  services  if  the  child  is 
expected  to  be  bom  within  the  next  6 
months,  instead  of  the  next  3  months. 
The  proposed  changes  in  §§400.76 
(a)(7)  and  (a)(9)  would  make  ORR  policy 
consistent  with  the  requirements  of  the 
Job  Opportunities  and  Basic  Skills 
Training  (JOBS)  program  contained  in 


the  Family  Support  Act  of  1988.  Public 
Law  100-485  (42  U.S.C  602(a)(19)). 

Section  400.79(a)  is  amended  to 
emphasize  that  an  employabihty  plan 
must  be  developed  as  part  of  a  family 
self-sufficiency  plan  where  applicable 
for  each  non-exempted  recipient  of 
reftjgee  cash  assistance  in  a  filing  unit. 

Section  400.80.  which  contains  fdb 
search  requirements,  is  removed.  Other 
references  in  the  regulation  to  job  search 
at  §§  400.75(a)(2),  400.76(b). 
400.79(c)(3).  400.82,  and  400.156(a)  are 
also  removed. 

Section  400.82(b)(3)  is  amended  by 
removing  the  paragraph  on  conciliation. 

Section  400.83  is  amended  by 
inserting  the  paragraph  on  conciliation 
from  §  400.82  and  changing  the  heading 
to  "Conciliation  and  fair  hearings". 

Subpart  G— Refugee  Medical 
Assistance 

Section  400.94(a)  is  amended  by 
clarifying  that  a  State  must  determine 
Medicaid  eligibility  under  its  Medicaid 
State  plan  for  each  individual  member 
of  a  family  unit  that  applies  for  medical 
assistance.  This  is  to  clarify  that  if  any 
individual  in  a  family  unit  is  eligible  for 
medical  assistance  under  a  State's  title 
XK  plan,  then  the  State  must  provide 
that  assistance  under  Medicaid  and  not 
RMA.  For  example,  under  section 
1902(a)(10)  and  1902(1)  of  the  Social 
Security  Act,  certain  children  under  age 
19  who  were  bom  after  September  30, 
1983,  may  be  eligible  for  Medicaid  even 
though  their  parents  are  eligible  for 
refugee  medical  assistance.  Assistance 
may  not  be  provided  to  such  children 
under  RMA  if  they  are  eligible  under 
Medicaid. 

Section  400.100(d)  is  amended  to 
clarify  that  only  those  recipients  of 
refugee  cash  assistance  who  are  not 
eligible  for  Medicaid  are  eligible  for 
refugee  medical  assistance. 

Section  400.104  is  revised  by 
removing  the  existing  provision  for 
extended  RMA  for  recipients  who 
receive  increased  earnings  from 
employment  and  replacing  it  with  a 
provision  that  would  enable  RMA 
recipients  who  receive  eamings  from 
employment  to  continue  to  receive  RMA 
until  they  reach  the  end  of  their  time- 
eligibility  period,  in  accordance  with 
§  400.100(b),  or  until  the  refugee  obtains 
private  medical  coverage,  whichever 
occurs  first. 

Section  400.106  is  amended  to  clarify 
that  a  State  may  provide  additional 
medical  services  to  refugees  who  are 
determined  eligible  under  §400.94  only 
to  the  extent  that  sufficient  appropriated 
funds  are  available  to  enable  ORR  to 
reimburse  costs  for  refugee  Medicaid 
recipients.  Beginning  in  FY  1991,  ORR 
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had  to  cease  reimbursements  to  States 
for  the  costs  of  assistance  to  refugee 
recipients  of  AFDC,  SSI.  and  Medicaid 
due  to  insufficient  appropriated  funds. 
We  want  to  make  clear  that  additional 
services  under  §400.106  may  not  be 
provided  to  refugee  Medicaid  recipients 
with  refugee  funding  as  long  as 
appropriated  funds  continue  to  he 
insufficient  to  enable  ORR 
reimbursements  to  States  for  these  costs. 

Section  400.107  is  amended  by 
replacing  the  words  "health 
assessments"  with  the  words  "medical 
screening",  the  term  used  in  the  INA. 

Subpart  I — Refugee  Social  Services 

Section  400.140  is  amended  to  clarify 
that  the  requirements  in  subpart  I  apply 
only  to  formula  allocation  grants  to 
States. 

Section  400.141  is  amended  by 
removing  references  to  title  XX  social 
services.  We  have  removed  references  to 
title  XX  services  in  this  section  and  in 
«)i400.1j2.  400.153.  and  400.155  in 
order  to  limit  the  scope  of  services 
allowable  under  refugee  social  services 
to  those  services  that  are  most  in 
keeping  with  the  goals  and  priorities  of 
the  refugee  program. 

Section  400.145  is  amended  by 
adding  the  requirement  that  a  State 
must  insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction. 

Section  400.146  is  revised  by 
removing  the  current  requirement  that  a 
State  must  use  at  least  85  percent  of  its 
social  service  grants  to  provide 
employabtlity  services  if  a  State's 
dependency  rate  is  55  percent  or  more 
and  by  replacing  it  with  a  general 
requirement  that  a  State  must  use  its 
social  service  grants  primarily  for 
employability  services  designed  to 
enable  refugees  to  obtain  jobs  with  less 
than  one  year's  participation  in  services 
in  order  to  achieve  economic  self- 
sufficiency  as  soon  as  possible.  The 
proposed  revision  is  intended  to 
provide  States  greater  flexibility  in 
determining  how  to  best  allocate  refugee 
resources  to  keeping  with  refugee 
service  needs.  Social  services  may 
continue  to  be  provided  after  a  refugee 
has  entered  a  job  to  help  the  refugee 
retain  employment  or  move  to  a  better 
job.  Social  ser\'ice  funds  may  not  be 
used  for  long-term  training  programs 
such  as  vocational  training  that  last  for 
more  than  a  year  or  educational 
programs  that  are  not  intended  to  lead 
to  employment  within  a  year. 

Section  400.147  is  revised  by 

establishing  client  priorities  for  ser\'ices 

in  the  following  order  of  priority:  (1)  All 

,  newly  arriving  refugees  during  their  first 

year  in  the  U.S..  who  apply  for  services: 


(2)  refugees  who  are  receiving  cash 
assistance:  (3)  unemployed  refugees 
who  are  not  receiving  cash  assistance: 
and  (4)  employed  refugees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

Section  400.152  is  amended  by 
removing  references  to  title  XX  services 
and  by  revising  paragraph  (b)  to  limit 
the  provision  of  social  services  to 
refugee*  who  have  been  in  the  U.S.  for 
36  months  or  less,  except  that  refugees 
who  are  receiving  employability 
serv'ices,  as  defined  in  §  400.154(a).  as  of 
September  30,  1995.  as  part  of  an 
employability  plan,  may  continue  to 
receive  those  services  through 
Septen^r  30.  1996.  or  until  the 
services  are  completed,  whichever 
occurs  first,  regardless  of  their  length  of 
residence  in  the  U.S.  As  of  the  effective 
date  of  this  requirement,  the  time- 
limitation  on  services  will  apply 
regardless  of  which  fiscal  year  of 
funding  is  used  to  provide  the  services. 

Section  400.153  regarding  the 
provision  of  title  XX  social  services  is 
removed  and  reserved. 

Section  400.154  is  amended  to  clarify 
under  §  400.154(g)  that  day  care  as  an 
allowable  service  means  day  care  for 
children.  Section  400.154  is  further 
amended  by  removing  the  note  after 
paragraph  (j)  which  allows  case 
management  costs  to  be  charged  against 
the  CMA  grant;  because  of  funding 
limitations,  such  costs  may  not 
currently  be  charged  against  the  CMA 
grant. 

Section  400.155(b)  is  amended  to 
clarify  that  outreach  services  may 
include  activities  designed  to  explain 
the  purpose  of  available  .services  and  to 
facilitate  access  to  these  services. 

Section  400.155(c)(1)  is  amended  to 
clarify  that  assessment  and  short-term 
counseling  may  be  provided  to  families 
as  well  as  individual  persons. 

Section  400.155(d)  is  amended  to 
clarify  that  day  care  as  an  allowable 
ser\'ico  means  day  care  for  children. 

Section  400.155(f)  is  amended  by 
stipulating  that  translation  and 
interpreter  services  are  allowable  when 
necessary  for  participation  in  a  service 
and  when  such  translation  and 
interpneter  services  are  not  available 
from  any  other  source. 

Section  400.155(g)  which  permitted 
the  provision  of  case  management 
ser\'icas  as  an  allowable 
nonemployment-related  service  is 
removed.  We  believe  that  the  use  of 
refuge*  program  funds  should  be 
limited  only  to  the  provision  of  case 
management  .services  that  are  related  to 
the  obtainment  of  employment. 

Section  400.155(h)  is  redesignated  as 
§  400.155(g)  and  revised  by  removing 


title  XX  social  services  from  the  list  of 
allowable  services  under  refugee  social 
services  and  by  adding,  as  an  allowable 
service  subject  to  the  approval  of  the 
Director  of  ORR,  any  additional  service 
aimed  at  strengthening  the  ability  of 
refugee  individuals,  families,  and 
refugee  communities  to  achieve  and 
maintain  economic  self-sufficiency, 
family  stability,  and  community 
integration.  An  example  of  an  allowable 
service  under  this  provision  would  be 
the  provision  of  technical  assistance  and 
organizational  development  training  to 
strengthen  the  capability  of  refugee 
mutual  assistance  associations  to 
provide  employment-related  and  other 
services  to  refugees. 

Section  400.156  is  amended  by 
revising  the  heading  to  read  "Service 
requirements"  and  by  amending 
§  400.156(b)  to  clarify  that,  in  planning 
ser\'ices.  States  must  take  into  account 
the  reception  and  placement  (R  &  P) 
services  provided  by  resettlement 
agencies  in  order  to  ensure  the 
provision  of  seamless,  coordinated 
services  to  refugees  that  are  not 
duplicative.  Section  400.156  is  also 
amended  by  adding  new  requirements 
that  States  must  implement  to  the 
maximum  extent  feasible:  (1)  English 
language  instruction  must  be  provided 
in  a  concurrent,  rather  than  sequential, 
time  period  with  employment  or  with 
other  employment-related  services;  (2> 
services  must  be  provided  through  a 
separate  refugee-specific  service  system 
rather  than  a  system  in  which  refugees 
are  only  one  of  many  client  groups 
served;  (3)  services  must  be  provided  in 
a  manner  that  is  culturally  and 
linguistically  compatible  with  a 
refugee's  language  and  cultural 
background;  and  (4)  services  must  be 
provided  in  a  manner  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women. 
Providing  services  in  a  manner  that  is 
culturally  and  linguistically  compatible 
means  that  an  agency  providing  services 
funded  under  this  part  must  employ  or 
contract  with  staff  who;  (1)  Sperik  the 
native  language  of  and  (2)  are  either 
from  the  same  ethnic  background  as.  or 
are  culturally  knowledgeable  of,  the 
refugee  populations  the  agency  serves. 

Subpart ) — Federal  Funding 

Sections  400.203  and  400.204  are 
amended  by  clarifying  that  Federal 
funding  is  available  for  the  cash  and 
medical  assistance  programs  described 
in  these  sections  only  to  the  extent  that 
sufficient  funds  are  appropriated.  We 
have  added  this  clarification  in  light  of 
the  steady  decline  in  Federal  refugee 
ftmding  for  the  State  share  of  aid  to 
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families  with  dependent  children 
(AFDC),  supplemental  security  income 
(SSI),  Medicaid,  and  general  assistance 
(GA)  which  began  in  FY  1986  and  has 
resulted  since  FY  1991  in  no  ORR 
reimbursement  to  States  for  the  State 
share  of  these  programs  due  to 
insufficient  appropriated  funds. 

Section  400.206  is  amended  by 
changing  the  heading  to  "Federal 
funding  for  social  services  and  targeted 
assistance  services"  and  by  adding  a 
paragraph  on  Federal  funding  for 
targeted  assistance  services. 

Section  400.207  is  revised  to  clarify 
that  Federal  funding  is  available  for 
reasonable  and  identifiable 
administrative  costs  of  providing  only 
those  assistance  and  service  programs 
for  which  Federal  funding  is  currently 
made  available  under  the  refugee 
program.  Thus  Federal  funding  under 
45  GFR  part  400  is  not  available  at  this 
time  for  administrative  costs  related  to 
the  provision  of  AFDC,  Medicaid,  GA, 
or  SSI  to  refugees.  This  section  is  further 
-revised  to  limit  the  administnUive  costs 
that  a  State  may  claim  to  those  costs  that 
are  determined  to  be  reasonable  and 
allowable  as  defined  by  the 
Administration  for  Children  and 
Families. 

Section  400.210  is  revised  to  clarify 
time  Hmits  for  obligating  and  expending 
funds  as  well  as  for  submitting  final 
financial  reports  on  expenditures  of 
GMA  grants  and  social  service  and 
taj^eted  assistance  grants. 

Subpart  J  is  amended  to  prohibit  the 
use  of  funds  under  this  part  for  travel 
outside  the  United  States,  without  the 
written  approval  of  the  Director. 

Subpart  K — Waivers 

Subpart  K  is  amended  by  .evising  the 
heading  to  read  "Waivers  and 
Withdrawals"  and  by  revising  §400.300 
to  allow  for  a  more  flexible  waiver 
policy  in  keeping  with  Executive  Order 
No.  12875,  issued  on  October  26,  1993. 
which  calls  for  increased  flexibility  for 
State  and  local  waivers.  In  addition,  a 
new  §  400.301  is  added  which  requires 
that  if  a  S  ate  decides  to  cease 
participation  in  the  refuges  program,  the 
State  must  provide  120  days  advance 
notice  to  the  Director  before 
withdrawing  from  the  program.  Section 
400.301  clarifies  that  in  crder  to 
participate  in  the  refugee  program,  a 
State  is  expected  to  operate  all 
components  of  the  refugee  program,  Jn 
the  event  that  a  State  wishes  to  retain 
responsibility  for  only  part  of  the 
refugee  program,  it  must  obtain  prior 
approval  from  the  Director  of  ORR.  Such 
approval  will  be  granted  only  under 
extraordinary  circumstances  and  if  it  is 
in  the  best  interest  of  the  Government. 


Section  400.301  also  provides  that  when 
a  State  withdraws  from  all  or  part  of  the 
refugee  program,  the  Director  may 
authorize  a  replacement  designee  or 
designees  to  administer  the  provision  of 
assistance  and/or  services,  as 
appropriate,  to  refugees  in  that  Slate. 
Pursuant  to  the  statutory  authority  in 
412(c)(1)(A)  and  412(e)(1)  of  the  INA  to 
provide  grants  to,  and  contracts  with, 
public  or  private  nonprofit  agencies  for 
services,  cash  assistance,  and  medical 
assistance  to  refugees,  the  Director  may 
authorize  a  designee  to  administer  the 
refugee  program  in  place  of  a  State 
when  the  State  chooses  not  to 
participate  in  the  refugee  program.  This 
authority  is  different  from  the  statutory 
authority  in  412(e)(7)  of  the  INA  which 
permits  the  Director  to  authorize  the 
development  and  implementation  of 
alternative  projects  under  the  Fi.sh/ 
Wilson  program. 

Subpart  Lr— Targeted  Assistance 

Section  400.310  establishes  that  the 
basis  and  sc»pc  of  this  subpart  is  to  set 
forth  requipements  concerning  grants  to 
States  under  12(cM2)  of  the  INA  for 
targeted  assistance. 

Section  400311  establishes  a 
definition  for  "targeted  assistance 
grants". 

Section  400.312  requires  that  a  State 
must  provide  any  individual  wishing  to 
do  so  an  opportunity  to  apply  for 
targeted  assistance  services  and 
determine  the  eligibility  of  each 
applicant. 

Section  400.313  requires  that  a  State 
must  use  its  targeted  assistance  grant 
primarily  for  employability  services 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program  in  order  to  achieve  economic 
self-sufficiency  as  soon  as  possible. 
Targeted  assistance  services  may 
continue  to  be  provided  after  a  refugee 
has  entered  a  job  to  help  the  refugee 
retain  employment  or  move  to  a  better 
job.  Targeted  assistance  funds  may  not 
be  used  for  long-term  trnii  >"  programs 
such  as  vocational  training  ihdt  last  for 
more  than  a  year  or  educational 
programs  that  are  not  intended  fo  lead 
to  employment  within  a  ve,ir. 

Se.-tion  400.314  establishes  client 
priorities  for  targeted  assistance  senices 
in  the  following  order  of  priority:  (1) 
Cash  assistance  ref:ipients.  particularly 
long-term  rerjipients;  (2)  unemplo}  ed  ' 
refugees  who  are  not  receiving  cash 
assistance;  and  (3)  employed  refugees  in 
need  of  services  to  retain  employment 
or  to  attain  economic  independence. 

Section  400.315  establishps  that  the 
same  standards  and  criteria  that  are 
applied  in  the  determination  of 


eligibility  for  refugee  social  services 
under  §§400.150  and  400.152(a)  shall 
be  applied  in  the  determination  of 
eligibility  for  targeted  assistance 
services.  Section  400.315  limits  the 
provision  of  targeted  assistance  services 
to  refugees  who  have  been  in  the  U.S. 
for  60  months  or  less,  except  that 
refugees  who  are  receiving 
employability  services,  as  defined  in 
§400.316,  as  of  September  30, 1995,  as 
part  of  an  employability  plan,  may 
continue  to  receive  those  services 
through  September  30, 1996,  or  until  the 
services  are  completed,  whichever 
occurs  first,  regardless  of  their  length  of 
residence  in  the  U.S.  As  of  the  effective 
date  of  this  requirement,  the  time- 
limitation  on  services  will  apply 
regardless  of  which  fiscal  year  of 
f'lnding  is  used  to  provide  the  services 

Section  400.316  establishes  that  a 
State  may  provide  the  same  scope  of 
services  under  targeted  assistance  as 
may  be  provided  under  refugee  social 
services  under  §§  400.154  and  400.155. 
w  ith  the  exception  of  §  40§  .155(g). 
Since  the  purpose  of  the  targeted 
assistance  program  is  lo  direct  resources 
to  localities  that  have  large  refugee 
populations  and  high  use  of  public 
assistance  by  refugees,  our  intent  is  to 
fo<:us  the  use  of  targeted  assi.stance 
funds  on  employability  services  aimed 
Hi  economic  self-sufficiency,  while 
providing  Slates  and  counties  some 
flexibility  to  use  the  funds  for 
r.onemployment-related  ser\'ices.  Thus, 
we  have  included  the  nonemplovment- 
relaled  services  that  are  allowable  under 
^  400.155.  but  have  not  included  the 
rew  category  of  services  that  has  been 
fidded  under  §  400.155(g),  which 
includes  services  to  strengthen  family 
und  comm.unity. 

Section  400.317  e.stablishes  that  a 
State  must  adhere  to  the  same 
limitations  and  restrictions  in  the 
provision  of  targeted  assistance  services 
as  are  applied  to  the  provision  of 
refugee  social  services  under  §  400.156. 

Section  400.318  establishes  that 
eligible  grantees  under  the  targeted 
a.^sislance  program  are  those  agencies  of 
State  governments  which  are 
responsible  for  the  refugee  progr«m 
under  §  400.5  in  States  containirg 
counties  which  qualify  for  targeted 
assistance  awards.  Section  400.318  also 
establishes  that  the  use  of  targeted 
assistance  funds  for  services  to  Cuban 
nnd  Haitian  entrants  is  limited  to  States 
which  have  an  approved  Slate  plan 
under  the  Cuban/Haitian  Entrant 
Program  (CHEP). 

Section  400.319  establishes  that  a 
State  with  more  than  one  qualifying 
targeted  as.sistance  county  mav  allocate 
its  targeted  assistance  funds  differently 
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from  the  formula  allocations  for 
counties  presented  in  the  ORR  targeted 
assistance  notice  in  a  fiscal  year,  only 
on  the  basis  of  its  population  of  refugees 
who  arrived  in  the  U.S.  during  the  most 
recent  5-year  period.  Section  400.319 
also  establishes  that  a  State  must  assure 
that  not  less  than  95  percent  of  the  total 
award  to  the  State  is  made  available  to 
the  qualified  county  or  counties,  except 
in  those  cases  where  the  qualified 
county  or  co\inties  have  agreed  to  let  the 
State  administer  the  targeted  assistance 
program  in  the  county's  stead. 

Proposed  Effective  Dates 

The  anticipated  effiective  date  for 
§§  400.152(b).  400.315(b).  and 
400.3ig(a)  is  October  1. 1995,  while  the 
anticipated  effective  date  for  all  other 
sections  is  October  1, 1994. 

Regulatory  Procedures 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulator}-  alternatives  (including  not 
regulating)  demonstrated  that  the 
appioach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
Imrdensome  while  still  achieving  the 
regulatory  objectives. 

Papem'ork  Reduction  Act 

This  rule  does  not  contain  coUection- 
bf-information  requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  No.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  entities.  The 
primary  impact  of  these  rules  is  on  State 
governments  and  individuals. 
Therefore,  we  certify  that  these  rules 
will  not  have  a  signihcant  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  benefits  to 
individuals  and  payments  tO'States. 
Thus,  a  regulatory  flexibility  analysts  is 
not  required. 

Statutory  Authority 

Section  412(a)(9)  of  the  Immigration 
and  Nationality  Act.  8  U.S.C.  1522(a)(9). 
authorizes  the  Secretary  of  HHS  to  issue 
regulations  needed  to  carry  out  the 
program. 

(Catalogue  of  Federal  Domestic  Programs: 
<n.566.  Refugee  and  Entrant  Assistance — 
State-Administered  Programs) 


List  of  Subjects  in  45  CFR  Part  400 

Grant  programs — social  programs, 
Health  care,  Public  assistance  programs, 
Refugees.  Reporting  and  record  keeping 
requirements. 

Dated:  May  17.  1994.  -    - 

Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved.  July  15. 1994. 
Donna  B.  Shalala, 

Secretary.  Department  of  Health  and  Human 
Services. 

For  reasons  set  forth  in  the  preamble. 
45  CFR  part  400  is  proposed  to  be 
amended  as  follows: 

PART  400— REFUGEE 
RESETTLEMENT  PROGRAM 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Section  412(a)(9),  Immigration 
and  Nationality  Act  (8  U.S.C.  1522(a)(9)). 

§400.1    [Amended] 

2.  Section  400.1(a)  is  amended  by 
adding  the  words  "and  other  public  and 
private  non-profit  agencies,  wherever 
applicable'*  after  the  word  "States". 

§400.2    [Amended] 

3.  Section  400.2  is  amended  by 
amending  the  definition  of  "Case 
management  servit:es"  by  adding  the 
word  employability"  after  the  word 
"which"  and  before  the  word 
"serviGE(s)"  and  by  removing  the  word 
"to"  after  the  word  "refer". 

4.  Section  400.4(b)  is  revised  to  read 
as  follows: 

§  400.4    Purpose  of  ttie  plan. 

***** 

(b)  A  State  must  certify  no  later  than 
30  days  after  the  beginning  of  each 
Federal  fiscal  year  that  the  approved 
State  plan  is  current  and  continues  in 
effect.  If  a  State  wishes  to  change  its 
plan,  a  State  must  submit  a  proposed 
amendment  to  the  plan.  The  proposed 
amendment  will  be  reviewed  and 
approved  or  disapproved  in  accordance 
with  §400.8. 

5.  Section  400.5(h)  is  revised  to  read 
as  follows: 

§  400.5    Content  of  the  plan. 

***** 

(h)  Provide  that  the  State  will,  unless 
exempted  fit)m  this  requirement  by  the 
Director,  assure  that  meetings  are 
convened,  not  less  often  than  quarterly, 
whereby  representatives  of  local 
affiliates  of  voluntary  resettlement 
agencies,  local  community  service 
agencies,  and  other  agencies  that  ser\'e 
refugees  meet  with  representatives  of 
State  and  local  governments  to  plan  and 


coordinate  the  appropriate  placement  of 
refugees  in  advance  of  the  refugees' 
arrival.  All  existing  exemptions  to  this 
requirement  will  expire  90  days  after 
the  effective  date  of  this  rule.  Any  State 
that  wishes  to  be  exempt  from  the 
provisions  regarding  the  holding -and 
frequency  of  meetings  may  apply  l)y 
submitting  a  written  request  to  the 
Director.  The  request  must  set  forth  the 
reasons  why  the  State  considers  these 
meetings  unnecessary  because  of  the 
absence  of  problems  associated  with  the 
planning  and  coordination  of  refugee 
placement.  An  approved  exemption  will 
remain  in  effect  for  three  years,  at  which 
time  is  a  State  may  reapply. 


§400.9    [Amended] 

6.  Section  400.9(g)  is  amended  to 
correct  the  spelling  of  the  word 
"initiable"  to  "initial". 

§400.11    [Amended] 

7.  Section  400.11(b)(1)  is  amended  by 
removing  the  words  "on  a  form"  after 
the  word  "year"  at  the  and  of  the 
paragraph  and  adding  in  their  place  the 
words  "in  accordance  with  sidelines". 

8.  Section  400.11(b)(2)  is  amended  by 
adding  the  words  "developed  on  the 
basis  of  a  local  consultative  process" 
after  the  work  "plan"  and  by  removing 
the  words  "no  later  than  45  days  prior 
to  the  beginning  of  the  State's  annual 
planning  cycle  for  social  services^  and 
inserting  the  words  "and  at  a  time"  after 
the  word  "form." 

9.  Section  400.11(c)  is  amended  by 
adding  a  period  "."  after  the  word 
quarter,  removing  the  remainder  of  the 
sentence,  beginning  with  the  word 
"except"  and  ending  with  the  word 
"year",  and  replacing  it  with  a  new 
sentence  that  reads  as  follows:  "Final 
financial  reports  must  be  submitted  in 
accordance  with  the  requirements 
descried  in  §400.210." 

§400.13    [Amended] 

10.  Section  400.13(a)  is  amended  by 
adding  the  words  "Rehigee  Resettlement 
Program"  before  the  word  "RRP"  and 
placing  the  word  "RRP"  in  parentheses. 

11.  Section  400.13(d)  is  revised  to 
read  as  follows: 

§400.13   CostaNocation. 

*       *       •       *       • 

(d)  Cost  of  case  management  ser\'ices, 
as  defined  in  §  400.2,  may  not  be 
charged  to  the  CMA  grant. 

12.  Section  400.62  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


§400.62 
levels. 


Need  stsfNtafds  and  payittent 
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(c)  The  date  refugee  cash  assistance 
begins  must  be  the  same  date,  in 
relation  to  the  date  of  application,  as 
assistance  would  begin  under  a  State's 
plan  for  AFDC  under  §  206.10(a)(6)  of 
this  title.     - 

13.  The  heading  of  subpart  F  is 
revised  to  read  as  follows: 

Subpart  F— Requirements  for 
Employability  Services  and 
Employment 

14.  Section  400.70  is  revised  to  read 
as  follows: 

§400.70    Basis  and  scope. 

This  subpart  sets  forth  requirements 
for  applicants  for  and  recipients  of 
refugee  cash  assistance  concerning 
registration  for  employment  services, 
participation  in  social  services  or 
targeted  assistance,  and  acceptance  of 
appropriate  employment  under  section 
4 12(e)(2)(A)  of  the  Act.  A  refugee  who 
is  an  applicant  for  or  recipient  of 
refugee  cash  assistance  must  comply 
with  the  requirements  in  this  subpart. 

§400.71    [Amended] 

15.  Section  400.71  is  amended  by 
alphabetically  adding  the  definition  for 
the  term  "family  self-sufficiency  plan" 
to  read  as  follows: 

Family  self-sufficiency  plan  means  a 
plan  that  addresses  the  empJoyTnent- 
related  service  needs  of  the  employable 
members  in  a  family  for  the  purpose  of 
enabling  the  family  to  become  self- 
supporting  through  the  employment  of 
one  or  more  family  members. 
*        ♦        •        *        • 

§400.75    [Amended] 

16.  Section  400.75(a)(1)  is  amended 
by  adding  the  words  ".within  30  days  of 
receipt  of  aid,"  after  the  word  "and". 
Section  400.75(a)(2)  is  removed  and 

p:  ragraphs  (a)(3).  (a)(4),  (a)(5).  (a)(6), 
and  (a)(7)  are  redesignated  as 
paragraphs  {a)(2),  (a)(3),  (n)(4).  (a)(5), 
and  (a)(6).  respectively. 

17.  Section  400.76  is  amended  by 
revising  paragraph  fa)(7)  to  read  as" 
follows: 

§  400.76    Criteria  for  exemption  from 
registration  for  employment  services, 
participation  in  employability  service 
programs,  and  acceptance  of  appropriate 
offers  of  employment 

(a)  •  •   • 

(7)  A  parent  or  other  caretaker  relative 
of  a  child  underage  3  who  personally 
provides  full-time  care  of  the  child  with 
only  very  brief  and  infrequent  absences 
from  the  child.  Only  one  pnn>nt  or  other 


relative  in  a  case  may  be  exempt  under 

this  paragraph. 

•        »        •        •        • 

18.  Section  400.76(a)(9)  is  amended 
by  removing  the  number  "3  *  and  adding 
in  Its  place  the  number  "6". 

19.  Section  400.76(b)  is  amended  by 
removing  the  words  "carrying  out  job 
search,"  after  the  word  "programs,". 

§400.79    [Amended] 

20.  Section  400.79(a)  is  amended  by 
adding  the  words  "as  part  of  the  family 
self-sufficiency  plan  where  applicable" 
after  the  words  "must  be  developed" 
and  by  adding  the  words  "in  a  filing 
unit"  after  the  words  "refugee  cash 
assistance". 

21.  Section  400.78(c)(3)  is  removed. 

§400.80    [Amended] 

22.  Sec-tion  400.80  and  the 
undesignated  centerhead  immediately 
preceding  it  are  removed. 

§400.82    [Amended] 

23.  The  heading  in  §  400.82  and  the 
undesignated  centerhead  immediately 
preceding  it  are  amended  by  removing 
the  words  "to  carry  out  job  search  or" 
after  the  word  "refusal". 

24.  Section  400.82(a)  is  amended  by 
removing  the  words  "to  carry  out  job 
search."  after  the  word  "services.". 

25.  Section  400.82  is  amended  by 
removing  paragraph  (b)(3)(iii). 

§400.83    [Amended] 

26.  Section  400.83  is  amended  by 
adding  the  words  "Conciliation  and 
fair"  before  the  word  "hearings"  in  the 
heading. 

27.  Section  400.83  is  amended  by 
redesignating  the  current  text  as 
paragraph  (b)  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§400.83    Conciliation  and  fair  hearings. 

(a)  A  conciliation  period  prior  to  the 
imposition  of  sanctions  must  be 
provided  for  in  accordance  with  the 
following  time-limitations:  The 
conciliation  effort  shall  begin  as  soon  as 
possible,  but  no  later  than  10  days 
following  the  date  of  failure  or  refusal 
to  participate,  and  may  continue  for  a 
period  not  to  exceed  30  days.  Either  the 
State  or  the  recipient  may  terminate  this 
period  sooner  when  either  believes  that 
the  dispute  cannot  be  resolved  by 
conciliation. 


§400.94    [Amended] 

28.  Section  400.94(a)  is  amended  by 
removing  the  words  "refugees  who 
apply"  and  adding  in  their  place  the 
words  "each  individual  member  of  a 
family  unit  that  applies"  before  the 
words  "for  medical  assistance". 


§400.100    [Amended] 

29.  Section  400.100(d)  is  amended  hy 
adding  the  words  "who  are  not  eligible 
for  Medicaid"  after  the  words  "cash 
assistance". 

30.  Section  400.104  is  revised  to  n-nd 
as  follows: 

§400.104    Continued  coverage  of 
recipients  who  receive  increased  earnings 
from  employment 

If  a  refugee  who  is  receiving  refugee 
medical  assistance  receives  increa.sed 
earnings  from  employment,  the 
increased  earnings  shall  not  affect  the 
refugee's  continued  medical  assistance 
eligibility.  The  refugee  shall  continue  to 
receive  refugee  medical  assistance  until 
he/she  reaches  the  end  of  his  or  her 
time-eligibility  period  for  refugee 
medical  assistance,  in  accordance  with 
§  400.100(b).  or  until  the  refugee  obtains 
private  medical  coverage,  whichever 
occurs  first.     . 

§400.106    [Amended] 

31.  Section  400.106  is  amended  by 
adding  the  words  "only  to  the  extent 
that  sufficient  funds  are  appropriatetl," 
after  the  words  "§§  400.94.". 

§400.107    [Amended] 

32.  The  heading  in  §  400.107  is 
amended  by  removing  the  words 
"Health  assessments"  and  adding  in 
their  place  the  words  "Medical 
screening". 

33.  Section  400.107(a)  is  amended  by 
removing  the  words  "a  health 
assessment"  and  adding  in  their  place 
the  words  "medical  screening"  and  by 
replacing  the  word  "assessment"  with 
the  word  "screening"  each  time  the 
word  "as.sessment'-'  is  used. 

§400.140    [Amended] 

34.  Section  400.140  is  amended  bv 
adding  the  words  "formula  allocation" 
before  the  word  "grants". 

§400.141    [Amended] 

35.  Section  400.141  is  amended  by 
removing  the  words  "any  title  XX  sotial 
ser\'ice  as  defined  below  or"  from  the 
definition  of  Refugee  Social  Ser\'ices 
and  by  removing  the  definition  of  title 
XX  social  services. 

36.  Section  400.145  is  amended  by 
adding  a  new  paragraph  (c)  that  reads  as 
follows: 

§  400. 1 45    Opportunity  to  apply  tor 

services. 

•        *        •        •        » 

(c)  A  State  must  insure  that  women 
have  the  same  opportunities  as  men  to 
participate  in  training  and  instruction. 

37.  Section  400.146  is  revised  to  nr.d 
ai  follows: 
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$400,146    Use  Of  funds. 

The  State  must  use  its  social  service 
grants  primarily  for  employability 
services  designed  to  enable  refugees  to 
obtain  jobs  with  less  than  one  year's 
participation  in  services  in  order  to 
achieve  economic  self-sufficiency  as 
soon  as  possible.  Social  services  may 
continue  to  be  provided  after  a  refugee 
has  entered  a  job  to  help  the  refugee 
retain  employment  or  move  to  a  better 
job.  Social  service  funds  may  not  be 
used  for  long-term  training  programs 
such  as  vocational  training  that  last  for 
more  than  a  year  or  educational 
programs  that  are  not  intended  to  lead 
to  employment  within  a  year. 

38.  Section  400.147  is  revised  to  read 
as  follows: 

§  400.1 47    Priority  in  provision  of  services. 

A  State  must  plan  its  social  service 
program  and  allocate  its  social  service 
funds  in  such  a  manner  that  services  are 
provided  to  refugees  in  the  following 
order  of  priority: 

fa)  All  newly  euriving  refugees  during 
their  first  year  in  the  U.S.,  who  apply  for 
services; 

(b)  Refugees  who  are  receiving  cash 
assistance; 

(c)  Unemployed  refugees  who  are  not 
receiving  cash  assistance;  and 

(d)  Employed  refugees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

S  400.1 52    [Amended] 

39.  Section  400.152  is  amended  by 
removing  the  word  "specific"  in  the 
heading. 

40.  Section  400.152(b)  is  revised  to 
read  as  follows: 


§400.152 
services. 


Limitations  on  eligibility  for 


(b)  A  State  may  not  provide  services 
under  this  subpart  to  refugees  who  have 
been  in  the  United  States  for  more  than 
36  months,  except  that  refugees  who  are 
receiving  employability  services,  as 
defined  in  §  400.154.  as  of  September 
30, 1995,  as  part  of  an  employability 
plan,  may  continue  to  receive  those 
services  through  September  30,  1996.  or 
until  the  services  are  completed, 
whichever  occurs  first,  regardless  of 
their  length  of  resideni:e  in  the  U.S. 

§  400.1 53    [Removed  and  reserved] 

41.  Section  400.153  is  removed  and 
reserved. 

§400.154    [Amended] 

42.  Section  400.154(g)  is  amended  bv 
adding  the  words  "for  children"  after 
the  words  "Day  care". 

43.  Section  400.154  is  amended  by 
removing  the  note  after  paragraph  (j). 


§400.155    [Amended] 

44.  Section  400.155(b)  is  amended  by 
adding  the  words  ",  to  explain  the 
purpose  of  these  services,  and  facilitate 
access  to  these  services"  after  the  words 
"available  services"  at  the  end  of  the 
paragraph. 

45.  Section  400.155(c)(1)  is  amended 
by  adding  the  words  "or  families"  after 
the  word  "persons"  and  before  the  word 
"in". 

46.  Section  400.155(d)  is  amended  by 
adding  the  words  "for  children"  after 
the  words  "Day  care". 

47.  Section  400.155(d)  is  revi.sod  to 
read  as  follows: 

•        •  .     •        •        • 

(f)  Translation  and  interpreter 
services,  when  necessary  for 
participation  in  a  service  and  when 
translation  and  interpreter  services  are 
not  available  from  any  other  source. 

48.  Section  400.155(b)  is  removed. 

49.  Section  400.15(hyis  redesignated 
as  paragraph  (g)  and  is  revised  to  read 
as  follows: 


(g)  Any  additional  service,  upon 
submission  to  and  approval  by  the 
Director  of  ORR,  aimed  at  strengthening 
and  supporting  the  ability  of  a  refugee 
individual,  family,  or  refugee 
community  to  achieve  and  maintain- 
economic  self-sufficiency,  family 
stability,  or  community  integration 
which  has  been  demonstrated  as 
effective  and  is  not  available  from  any 
other  funding  source. 

§400.158    [Amended] 

50.  Section  400.156  is  amended  by 
revising  the  heading  to  read  as  follows: 

§400.15S    Service  requirements. 

51.  Section  400.156(a)  is  amended  by 
removing  the  words  "job  search  and" 
after  the  word  "refugee". 

52.  Section  400.156(b)  is  amended  by 
removing  the  words  "and  not  duplicate 
the  provision  of  surii  services  to  such 
refugee"  after  the  word  "sponsors"  and 
adding  in  their  place  the  words  "in 
order  to  ensure  the  provision  of 
seamless,  coordinated  services  to 
refugees  tliat  are  not  duplicative". 

53.  Section  400.156  is  amended  by 
adding  new  paragraphs  (c),  (d),  (e),  and 
(0  that  read  as  follows: 

§400.156   Service  requirements. 
•        •        *        •        » 

(c)  English  language  instruction 
funded  under  this  part  must  be 
provided  in  a  concurrent,  rather  than 
sequential,  time  period,  with 
employtnent  or  with  other  employment- 
rel;itt!d  «*rvice.s.  to  the  maximum'extenl 
fensiblp. 

(d)  In  keeping  with  paragraph  (e)  of 
this  section,  services  funded  under  this 


part  must  be  provided,  to  the  maximum 
extent  feasible,  through  a  separate 
refugee-specific  service  system  rather 
than  a  system  in  which  refugees  are 
only  one  of  many  client  groups  served. 

(e)  Services  funded  under  mis  part 
must  be  provided  to  the  maximum 
extent  feasible  in  a  manner  that  is 
culturally  and  linguistically  compatible 
with  a  refugee's  language  and  cultural 
background. 

(f)  Services  funded  under  this  part 
must  be  provided  to  the  maximum 
extent  feasible  in  a  manner  that  includes 
the  use  of  bilingual/bicultural  women 
on^  service  agency  staffs  to  ensure 
adequate  service  access  by  refugee 
women.  '  . 

§400.203    [Amended] 

54.  Section  400.203  is  amended  by 
adding  the  words  "To  the  extent  that 
sufficient  funds  are  appropriated," 
before  the  words  "Federal  funding"  at 
the  beginning  of  paragraphs  (a)  and  (c). 

§400.204    [Amended] 

55.  Section  400.204  is  amended  by 
adding  the  words  "To  the  extent  that 
sufficient  funds  are  appropriated," 
before  the  words  "Federal  funding"  at 
the  beginning  of  paragraphs  (a)  and  (c). 

56.  Section  400.206  is  amended  by 
adding  the  words  "and  targeted 
assistance  services"  at  the  end  of  the 
heading,  by  designating  the  existing 
paragraph  as  paragraph  (a),  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  400.206    Federal  funding  for  soci^ 
services  and  target»d  assistance  services. 

(a)  '   •   * 

(b)  Federal  funding  is  available  for  ' 
targeted  assistance  services  as  set  forth 
in  subpart  L  of  this  part,  including 
reasonable  and  necessary  identifiable 
State  administrative  costs  of  providing 
such  services,  not  to  exceed  5  percent  of 
the  total  targeted  assistance  award  to  the 
Stale. 

57.  Section  400.207  is  revised  to  read 
as  follows: 

§400.207    Federal  funding  for 
administrative  costs. 

Federal  funding  is  available  for 
reasonable  and  necessary  identifiable 
administrative  costs  of  providing 
assistance  and  services  under  this  part 
only  for  those  assistance.and  service 
programs  set  forth  in  §§400.203  through 
400.205  for  which  Federal  funding  is  ' 
currently  made  available  under  the. 
refugee  program.  A  State  may  claim 
only  those  costs  that  are  determined  to 
be  rea.sonable  and  allowable  as  defined 
by  the  Administration  for  Children  and 
Families.  Such  costs  may  be  included  in 
a  State's  claims  againsst  its  quarterly 
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grants  for  the  purposes  set  forth  in 
§§400.203  through  400.205  of  this  part. 
58.  Section  400.210  is  revised  to  read 
as  follows: 

§400^0   Time  tfmits  for  obligating  and 
expending  funds  and  for  filing  State  claims. 

Federal  funding  is  available  for  a 
State's  expenditures  for  assistance  and 
services  to  eligible  refugees  for  which 
the  following  time  limits  are  met. 

(a)  CMA  grants,  as  described  at 
§400.11(a)(l)  of  this  part: 

(1)  Except  for  services  for 
unaccompanied  minors,  a  State  must 
use  its  CMA  grants  for  costs  attributable 
to  the  Federal  Hscal  year  (FFY)  in  which 
the  Department  awards  the  grants.  With 
respect  to  CMA  funds  used  for  services 
for  unaccompanied  minors,  the  State 
may  contract  for  such  services  to  be 
provided  during  a  period  extending  up 
to  9  months  after  the  FFY  in  which  the 
Department  awards  the  funds. 

(2)  A  State's  final  financial  report  on 
expenditures  of  CMA  grants  must  be 
received  no  later  than  one  year  after  the 
end  of  the  FFY  in  which  the  Department 
awarded  the  grant.  At  that  time,  the 
Department  will  deobligate  any 
unexpended  funds,  including  any 
unliquidated  obligations. 

(b)  Social  service  grants  and  targeted 
assistance  grants,  as  described, 
respectively,  at  §§46o.ll(a}(2)  and 
400.311  of  this  part: 

(1)  A  State  must  obligate  its  social 
service  and  targeted  assistance  grants  no 
later  than  one  year  after  the  end  of  the 
FFY  in  which  the  Department  awards 
the  grant. 

(2)  A  State's  final  financial  report  on 
expenditures  of  social  service  and 
targeted  assistance  grants  must  be 
received  no  later  than  two  years  after 
the  end  of  the  FFY  in  which  the 
Department  awarded  the  grant.  At  that 
time,  the  Department  will  deobligate 
any  unexpended  funds,  including  any 
unliquidated  obligations. 


Subpart  J— {Amended] 

59.  Subpart  J  is  amended  by  adding  a 
new  §  400.212  that  reads  as  follows: 

§400.212    Restrictions  in  the  use  of  funds. 
Federal  funding  under  this  part  is  not 
available  for  travel  outside  the  United 
.  States  without  the  written  approval  of 
the  EMrector. 

60.  The  heading  of  Subpart  K  is 
revised  to  read  as  follows: 

Subpart  K— Waivers  and  Withdrawals 

61.  Subpart  K  is  amended  by  revising 
§  400.300  and  adding  a  new  §  400.301, 
that  read  as  follows: 


$400,300    Watvers. 

If  a  State  wishes  to  apply  for  a  waiver 
of  a  requirement  of  this  part,  the 
Director  may  waive  such  requirement 
with  respect  to  such  State,  unless 
required  by  statute,  if  the  Director 
determines  that  such  waiver  will 
advance  the  purposes  of  this  part  and  is 
appropriate  and  consistent  with  Federal 
refugee  policy  objectives.  To  the  fullest 
extent  practicable,  the  Director  will 
approve  or  disapprove  an  application 
for  a  waiver  within  130  days  of  receipt 
of  such  application.  The  Director  shall 
provide  timely  written  notice  of  the 
reasons  for  denial  to  States  whose 
applications  are  disapproved. 

§400.301    Wntidrawai  from  the  refugee 
program. 

(a)  In  the  event  that  a  State  decides  to 
cease  participation  in  the  refugee 
program,  the  State  must  provide  120 
days  advance  notice  to  the  Director 
before  withdrawing  from  the  program. 

(b)  To  participate  in  the  refugee 
program,  a  State  is  expected  to  operate 
all  components  of  the  refugee  program, 
including  refugee  cash  and  medical 
assistance,  social  services,  preventive 
health,  and  an  unaccompanied  minors 
program  if  appropriate.  A  State  is  also 
expected  to  play  a  coordinating  role  in 
the  provision  of  assistance  and  services 
in  accordance  with  §  400.5(b).  In  the 
event  that  a  State  wishes  to  retain 
responsibility  for  only  part  of  the 
refugee  program,  it  must  obtain  prior 
approval  bom  the  Director  of  ORR.  Such 
approval  will  be  granted  only  under 
extraordinary  circumstances  and  if  it  is 
in  the  best  interest  of  the  Government. 

(c)  When  a  State  withdraws  firom  all 
or  part  of  the  refugee  program,  the 
Director  may  authorize  a  replacement 
designee  or  designees  to  administer  the 
provision  of  assistance  and  services,  as 
appropriate,  to  refugees  in  that  State. 

62.  Part  400  is  amended  by  adding  a 
new  subpart  L,  that  reads  as  follows: 

Subpart  L— Targeted  Assistance 
Sec. 

400.310  Basis  and  scope. 

400.311  Definitions. 

400.312  Opportunity  to  apply  for  services. 

FundiDg  and  Service  Priorities 

400.313  Use  of  funds. 

400.314  Priority  in  provision  of  services. 

400.315  General  eligibility  requirements. 

400.316  Scope  of  targeted  assistance 
services. 

400.317  Sen'ice  requirements. 

400.318  Eligible  Grantees. 

4  00. 3 1 9    A 1  location  of  funds. 


Subpart  L— Targeted  Assistance 

§400.310    Basis  and  scope. 

This  subpart  sets  forth  requirements 
concerning  grants  to  States  under 
section  412(c)(2}  of  the  Act  for  targeted 
assistance. 

§400.311    Definitions. 
For  purposes  of  this  subpart— 
Targeted  assistance  grants  means 
formula  allocation  funding  to  States  for 
assistance  to  counties  and  similar  areas 
in  the  States  where,  because  of  factors 
such  as  unusually  large  refugee 
populations  (including  secondary 
migration),  high  refugee  concentrations, 
and  high  use  of  public  assistance  by 
refugees,  there  exists  and  can  be 
demonstrated  a  specific  need  for 
supplementation  of  available  resources 
for  services  to  refugees. 

§400.312    Opportunity  to  apply  for 
services. 

A  State  must  provide  any  individual 
wishing  to  do  so  an  opportunity  to 
apply  for  targeted  assistance  services 
and  determine  the  eligibility  of  each 
applicant. 

Funding  and  Service  Priorities 

§400.313    Use  of  funds. 

A  State  must  use  its  targeted 
assistance  funds  primarily  for 
employability  services  designed  to 
enable  refugees  to  obtain  jobs  with  less 
than  one  year's  participation  in  the 
targeted  assistance  program  in  order  to 
achieve  economic  self-sufficiency  as 
soon  as  possible.  Targeted  assistance 
services  may  continue  to  be  provided 
after  a  refugee  has  entered  a  job  to  help 
the  refugee  retain  employment  or  move 
to  a  better  job.  Targeted  assistance  funds 
may  not  be  used  for  long-term  training 
programs  such  as  vocational  training 
that  last  for  more  than  a  year  or 
educational  programs  that  are  not 
intended  to  lead  to  employment  within 
a  year. 

§  400.31 4    Priority  in  provteion  of  services. 

A  State  must  plan  its  targeted 
assistance  program  and  allocate  its 
targeted  assistance  funds  in  such  a 
manner  that  services  are  provided  to 
refugees  in  the  following  order  of 
priority: 

(a)  Cash  assistance  recipients, 
particularly  long-term  recipients; 

(b)  Unemployed  refugees  who  are  not 
receiving  cash  assistance;  and 

(c)  Employed  refugees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

§400.315    General  eUgibiUty  requirements. 

(a)  For  purposes  of  determining 
eligibility  of  refugees  for  services  under 
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this  subpart,  the  same  standards  and 
criteria  shall  be  applied  as  are  applied 
in  the  determination  of  eligibility  for 
refugee  social  services  under  §§  400.150 
400.152(a). 

(b)  A  State  may  not  provide  services 
under  this  subpart  to  refugees  who  have 
been  in  the  United  States  for  more  than 
60  months,  except  that  refugees  who  an; 
receiving  employability  services,  as 
defined  in  §400.316,  as  of  September 
30, 1995,  as  part  of  an  employability 
plan,  may  continue  to  receive  those 
services  through  September  30. 1996,  or 
until  the  services  are  completed, 
whichever  occurs  first,  regardless  of 
their  length  of  residence  in  the  U.S. 


§400.316 

services. 


Scope  of  targeted  assistance 


A  Slate  may  provide  the  same  scope 
of  services  under  this  subpart  as  may  bt- 
provided  to  refugees  under  §§  400.154 
and  400.155.  with  the  exception  of 
^  400.155(g). 

$400,317    Service  requirements. 

In  providing  targeted  assistance 
services  to  refugees,  a  State  must  adhere 
to  the  same  requirements  as  are  applied 
to  the  provision  of  refugee  sociiil 
services  under  § 400.156. 

§  400.31 8    Eligible  grantees. 

Kligible  grantees  are  those  ageiK  res  ot 
State  governments  which  are 
responsible  for  the  refugee  program 
under  45  CFR  400.5  in  States  containing 
counties  which  qualify  for  targeted 
assistance  awards.  The  use  of  targeted 
assistance  funds  for  services  to  Cuban 
and  Haitian  entrants  is  limited  to  States 
which  have  an  approved  State  plan 
under  the  Cuban/Haitian  F.ntrant 
Program  (CHEP). 

§400.319    AllocaUon  Of  funds 

(a)  A  State  with  more  than  one 
qualifying  targeted  assistance  coiitits 
may  allocate  its  targeted  assistance 
funds  differently  from  the  formula 
allocations  for  counties  presented  in  the 
ORR  targeted  assistance  notice  in  a 
fiscal  year  only  on  the  basis  of  its 
population  of  refugees  who  arrived  in 
the  U.S.  during  the  most  recent  ."i-year 
period. 

(b)  a  State  must  assure  tiiat  not  less 
than  95  percent  of  the  total  award  to  the 
Stale  is  made  available  to  the  qualified 
county  or  counties,  e.xc^pt  in  tho.se 
cases  where  the  qualified  county  or 
counties  have  agreed  to  let  the  State 
administer  the  targeted  assistanci- 
program  in  the  tounty's  stead. 

IFR  Dik:.  94-10710  Tiletl  H-  1 1  -ft4;  ft:4f.  .mil 

8ILUNG  COOE  41S4-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

[PP  Docket  No.  93-253,  FCC  94-198] 

Implementation  of  Section  309(j)  of  the 
Communications  Act— Competitive 
Bidding 

AGENCY:  Federal  Comniunlcations 

Conmiission. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  In  this  Further  Notice  of 
Proposed  Rule  Making,  the  Commission 
seeks  c»mment  by  September  12. 1994 
un  whether  businesses  owmed  by 
minorities  and/or  women  should  he 
permitted  to  hold  licenses  in  the 
broadband  personal  communications 
.services  ("broadband  PCS'")  that  are 
geographically  partitioned  from 
established  PCS  ser\'ice  areas.  A  similar 
plan,  allowing  geographic  partitioning 
by  rural  telephone  companies,  has  been 
adopted  to  expedite  the  provision  of 
broadband  PCS  in  rural  area.  The 
Commission  seeks  comment  from 
interested  parties  on  the  following 
issues:  whether  allowing  businesses 
owned  by  minorities  and/or  women  to 
hold  partitioned  PCS  licenses  would 
serve  the  public  interest;  if  so.  what 
parameters  the  Commission  should 
provide  for  these  entities  to  obtain 
partitioned  licenses  (i.e.,  through  what 
mechanisms  should  partitioned  licenses 
be  granted  and  what,  if  any.  limitations 
should  apply);  and  whether  any  such 
partitioning  should  be  prohibited  for  .-i 
period  of  time  after  initial  PCS 
li(.ens|ng,  and  ifiso.  for  what  period. 
Commenters  should  focus  on  the  puliiic 
iiiterest  impact  that  allowing  such 
partitioning  would  likely  have.  The 
Commission  is  particularly  interested  in 
whether  such  partitioning  could  be 
expected  to  give  rise  to  benefits 
corresponding  to  those  that  are  expe<:ted 
from  rural  telephone  company 
partitioning.  The  Commission  also  seeks 
comment  on  whether  the  potential 
benefits  that  may  be  derived  by 
piirtitioning  in  this  context  outweigh 
any  practical  or  administrative 
ditficulties  that  might  arise,  and 
whether  more  rapid  and  better  stir\ice 
will  Ih;  provided  to  any  areas  as  a  result 
of  the  partitioning. 

The  Commission  also  seeks  comment 
on  whether  it  should  restric:t  the  transfer 
or  as.signment  of  partitioned  licenses 
(held  by  rural  telephone  companies  or 
hy  bu$inesses  owned  by  minorities  and/ 
or  women)  for  some  periofl  of  time,  and 
if  .so.  for  how  long  any  such  transfer 
restriction  period  .should  last. 


DATES:  Comments  are  to  be  filed  on  or 
before  September  12. 1994.  Reply 
f:omments  are  to  be  filed  on  or  before 
September  27. 1994. 
FOR  FUFtTHER  INFORMATION  CONTACT: 

Jonathan  Cohen,  Office  of  Plans  and 
Policy,  (202)  4ia-2030. 
SUPPLEMENTARY  INFORMATION:  This 
Further  Notice  of  Proposed  Rule  Making 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch,  Room  230. 1919  M 
Street  N.W..  Washington,  D.C.  The 
complete  text  may  be  purchased  frotn 
the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  2100  M  Street.  N.W..  Suite  140. 
Washington.  D.C.  20037.  telephone 
(202)  857-3800. 

I.  Background 

1 .  In  the  Memorandum  Opinion  and 
Order  in  GEN  Docket  No.  90-314.  59  FR 
32H30  ()une  24. 1994).  the  Commission 
.set  forth  rules  for  licensing  Personal 
Communications  Services  in  the  2  GH/. 
band  ("broadband  PCS"),  including 
specification  of  geographic  service 
areas.  We  declined  to  allow  general 
partitioning  of  those  service  areas, 
stating  that  such  partitioning  could  be 
used  to  circumvent  construction 
requirements,  but  we  also  recognized 
thai  the  public  interest  may  favor  a 
different  result  "for  particular  groups  of 
.ser\'ice  providers,  such  as  rural 
telephone  companies,  or  to  create  PCS 
ownership  opportunities  for  companies 
owned  by  minorities  or  women." 
Memonmdnrn  Opinion  and  Order  a\ 
1183. 

2.  In  the  Fifth  Report  and  Order  in 
this  proceeding.  PP  Docket  No.  93-253. 
59  FR  37566  (July  22, 1994)  ("Fifth 
Report  and  Order"),  the  Commission 
determined  that,  to  expedite  the 
provision  of  broadband  PCS  in  niral 
areas,  which  have  historically  suffered 
from  delayed  introduction  of  new 
services  and  fewer  choices  in  ser\'ice 
providers,  rural  telephone  companies 
should  be  permitted  to  obtain  PCS 
Hcenses  by  partitioning  certain 
geographic  areas  from  the  licensed  PCS 
service  area  (MTA  or  BTA).  These 
companies  will  be  permitted  to  acquire 
partitioned  broadband  PCS  licenses  in 
either  of  two  ways:  (1)  they  may  form 
bidding  consortia  to  participate  in 
auctions,  and  then  partition  the  licenses 
won  among  themselves,  or  (2)  they,  may 
acquire  partitioned  broadband  PCS 
licenses  from  other  licensees  through 
private  negotiation.  We  required  that 
partitioned  areas  conform  to  established 
geopolitical  boundaries  (such  as  county 
lines)  and  that  each  area  include  that 
portion  of  the  niral  telephone 
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company's  wireline  service  area  that  lies 
within  the  PCS  license  area.  In  addition, 
where  a  rural  telephone  compaim 
acquires  a  partitioned  license  from 
another  PCS  licensee,  the  partitioned 
area  must  be  reasonabry  related  to  rural 
telephone  company's  wireline  service 
area.  See  Fifth  Beport  and  Order  at 
11 148-153. 

3.  Our  rationale  in  allowing 
partitioning  for  rural  telephone 
companies  is  that  these  companies  are 
uniquely  positioned  to  use  their  existing 
infrastructure  to  provide  broadband  PCS 
in  rural  areas.  Many  rural  telephone 
companies  argued  that  if  they  were 
required  to  bid  on  entire  Basic  Trading 
Area  or  Major  Trading  Area  licenses  to 
obtain  licenses  covering  their  wireline 
service  areas,  they  would  be  effectively 
barred  from  entering  the  broadband  PCS 
industry.  They  contend  that  under  a 
partitioning  plan,  they  would  be  able  to 
serve  areas  in  which  they  already 
provide  service,  while  the  remainder  of 
the  PCS  service  area  could  be  served  by 
other  more  efficient  providers. 

n.  Discussion 

4.  We  wish  to  consider  whether  a 
similar  post-auction  broadband  PCS 
partitioning  plan  should  be  adopted  for 
the  benefit  of  businesses  ovmed  by 
minorities  and/or  women.  We  note  that 
some  parties  commenting  on  petitions 
for  reconsideration  that  we  received  in 
GEN  Docket  No.  90-314  supported 
various  forms  of  geographic 
partitioning.'  Others,  however,  were 
opposed  to  partitioning.^  The  record  has 
not  been  sufficiently  developed  on  the 
issue  of  whether  the  public  ijiterest 
would  be  served  by  permitting 
businesses  owned  by  minorities  and/or 
women  to  hold  partitioned  licenses  to 
enable.the  Commission  to  make  a 
determination  on  this  issue.  We 
therefore  seek  further  comment  from 
interested  parties.'  Commenters  should 
address  the  following  issues:  (1) 
whether  allowing  businesses  owned  by 
minorities  and/or  women  to  hold 
partitioned  PCS  licenses  would  serve 
the  public  interest;  (2)  if  so,  what 
parameters  the  Commission  should 
proxqde  for  these  entities  to  obtain 
partitioned  licenses  [i.e.,  through  what 
mechanisms  should  partitioned  licenses 
be  granted  and  what,  if  any,  limitations 


'  See  e.g.,  commenls  of  GTE  Service  Corp., 
Association  of  Independent  Designated  Entities, 
McCaw  Cellular  Communications,  Inc.  on  Petitions 
for  Reconsideration  in  GEN  Docket  No.  90-314. 

^  See  e.g..  comments  of  MQ  Telecommunications 
Corporation  and  comments  of  Nexlel 
Communications,  Inc.  in  GEN  Docket  No.  90-314. 

^  Comments  submitted  on  this  issue  in  GEN 
Docket  No.  90-314  will  also  be  considered  in  this 
proceeding. 


should  apply);  and  (3)  whether  any  such 
partitioning  should  be  prohibited  for  a 
period  of  time  after  initial  PCS 
licensing,  and  if  so,  for  what  period. 
Commenters  should  focus  on  the 
public  interest  impact  that  allowing 
such  partitioning  would  likely  have.  We 
are  particulariy  interested  in  hearing 
from  interested  parties  whether  such 
partitioning  could  be  expected  to  give 
rise  to  benefits  corresponding  to  those 
we  expect  to  derive  from  rural 
telephone  company  partitioning.  We 
also  seek  comment  on  whether  the 
potential  benefits  that  may  be  derived 
by  partitioning  in  this  context  outweigh 
any  practical  or  administrative 
difficulties  that  might  arise,  and 
whether  more  rapid  and  better  service 
will  be  provided  to  any  areas  as  a  result 
of  the  partitioning. 

5.  We  also  wish  to  explore  whether 
the  Commission  should  restrict  the 
transfer  or  assignment  of  partitioned 
licenses  (held  by  rural  telephone 
companies  or  by  businesses  owned  by 
minorities  and/or  women)  for  some 
period  of  time.  We  therefore  seek 
comment  on  this  issue,  and  ask 
commenters  to  address  how  long  any 
such  transfer  restriction  period  should 
last. 

m.  Procedural  Matters 

6.  InitiaJ  Regulatory  Flexibility 
Analysis.  As  required  by  Section  603  of 
the  Regulatory  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IFRA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  contained  in  this 
Further  Notice  of  Proposed  Rule  Making 
(FNPRM).  We  request  written  public 
comment  on  the  IRFA,  which  follows. 
These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  respcHises  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rule  Making,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603[a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  No.  96-354,  94 
Stat.  1164.  5  U.S.C.  §601  et  seq.  (1981) 

7.  Reason  for  Action:  This  FNPRM  is 
issued  to  obtain  comment  regarding  the 
certain  aspects  of  the  implementation  of 
Section  309(j)  of  the  Communications 
Act,  as  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(Budget  Act). 

8.  Objectives:  The  Commission  seeks 
to  implement  changes  to  the 
Communications  Act  that,  inter  alia. 


provide  the  Commission  with  the 
authority  to  award  Hcenses  to  use  the 
electromagnetic  spectrum  through 
competitive  bidding. 

9.  Legal  Basis:  The  FNPRM  is 
authorized  under  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L  No 
103-66,  Title  VI.  Section  6002,  and 
Sections  4(i),  303(r),  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  §§  154(i).  303(r).  and 
309(j). 

10.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements:  The 
proposals  under  consideration  in  this 
FNPRM  include  the  possibility  of  new 
repwrting  and  recordkeeping 
requirements  for  a  number  of  small 
business  entities. 

11.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules: 
None. 

12.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved:  The 
rule  changes  proposed  in  this  FNPRM 
could  affect  small  businesses  if  they 
apply  for  or  are  granted  licenses  in  "the 
Personal  Communications  Services  in 
the  2  GHz  band  (broadband  PCS).  The 
FNPRM  proposes  that  certain  entities  be 
permitted  to  obtain  broadband  PCS 
licenses  for  geographic  areas  that  are 
partitioned  from  other  broadband  PCS 
licenses.  After  evaluating  the  comments 
in  response  to  this  FNPRM,  the 
Commission  will  further  examine  the 
im[}act  of  any  rule  changes  on  small 
entities  and  set  forth  our  findings  in  the 
Final  Regulatory  Flexibility  Analysis. 

13.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small 
Entities  Consistent  with  the  Stated 
Objectives:  None. 

14.  Other  Procedural  Matters.  This  is 
a  non-restricted  notice  and  comment 
rule  making  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  Commission  rules.  See  generally  47 
CFR  §§  1.1202, 1.1203,  and  1.1206(a). 

15.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR 
§§1,415  and  1.419,  interested  parties 
may  file  comments  on  or  before 
September  12, 1994,  and  reply 
comments  on  or  before  September  27, 
1994.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington,  DC  20554.  Comments  and 
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reply  comments  will  be  available  for 
pubiic  inspection  during  regular 
business  hours  in  the  Reference  Center 
of  the  Federal  Communications 
Commission.  Room  239, 1919  M  Street. 
N\V..  Washington,  DC  20554.  The 
complete  text  of  the  Notice  may  be 
purchased  from  the  Commission's  c;opy 
contractor,  International  Transcription 
Service,  1919  M  Street.  Room  236, 
Washington.  DC  20554.  telephone  (202) 
857-3800. 

16.  Issuance  of  this  Notice  of 
Proposed  Rule  Making  is  authorized 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  No. 
103-66,  Title  VI,  Section  6002.  and 
Sections  4(i).  303(r),  and  309(j)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  §§  154(i),  303(r). 
and  309(1). 

17.  For  further  information 
concerning  this  proceeding,  contact 
Toni  Simmons,  Office  of  Plans  and 
Policy.  (202)  418-2030. 

List  of  Subjects  in  47  CFR  Part  24 

Personal  Communications  Services. 
Radio. 

Federal  Communications  Qimmission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-19714  Filed  ft-11-94,  8:45  am] 

BILLMO  CODE  C/IS-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  94-91.  RM  8498} 

Radio  Broadcasting  Services;  Moapa 
Valley.  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Quinton  W.  Coode  seeking  the 
allotment  of  Channel  284A  to  Moapa 
Valley,  NV,  as  the  community's  first 
local  FM  service.  Chaimel  284A  can  be 
allotted  to  Moapa  Valley  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  36-31-30 
North  Latitude  and  114-24-56  West 
Longitude. . 

DATES:  Comments  must  be  filed  on  or 
before  September  29, 1994.  and  reply 
comments  on  or  before  October  14. 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 


FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Quinton  W.  Coode,  1400  S. 
Valley  View,  #2034.  Las  Vegas,  Nevada 
89102  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT; 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  Tliis  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-91.  adopted  July  21, 1994, and 
released  August  9, 1994.  The  full  te.xt  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC- 
Reference  Center  (Room  239).  1919  M 
Street,  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
t>e  purchased  fi-om  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 
3800,  2100  M  Street,  N.W..  Suite  140. 
Washington.  D.C.  20037. 

Provisions  of  the  Regulator^' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  CJommunications  Commission. 
(ohn  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-19660  Filed  8-11-94;  8:45  amj 

BILUNG  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1312  and  1314 

[Ex  Part*  No.  444] 

Electronic  Filing  of  Tariffs 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 
ACTION:  Notice  of  Postponement  of 
Action  in  the  Establishment  of  a 
Negotiated  Rulemaking  Committee. 


SUMMARY:  The  ICC  announces  that  it 
will  postpone,  until  after  October  1, 

1994,  any  further  action  to  establish  an 
Electronic  Tariff  Filing  (ETF)  Negotiated 
Rulemaking  Committee  (Reg-Neg 
Committee). 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene.  (202)  927-5597,  or 
Charles  E.  Langyher,  III,  (202)  927-5160. 
TDD  for  hearing  Impaired:  (202)  927- 
5721.  , 

SUPPLEMENTARY  INFORMATION:  In  a  notic:c 
published  May  24, 1994  (59  FR  26777). 
we  requested  public  comments  by  June 
23. 1994,  on  the  initial  selections  for 
membership  on  the  ETF  Reg-Neg 
Committee.  Several  comments  were 
received  suggesting  changes  in  the 
composition  of  the  Committee. 
Subsequent  to  the  notice  and  comments, 
however,  legislation  was  introduced  in 
the  Senate  '  that  would  materially  affect 
the  work  of  the  ETF  Reg-Neg  Committee 
by  largely  eliminating  the  motor  carrier 
tariff  filing  requirement.  Additionally, 
the  House  of  Representatives  voted  not 
to  fund  the  Commission  for  Fiscal  Year 

1995,  while  the  Senate  approved  a  31% 
reduction  in  the  Commission's  Fiscal 
Year  1995  appropriation. 

In  light  of  the  potential  impact  of 
these  actions  on  motor  carrier  tariff 
filing  requirements,  we  believe  we 
should  await  the  outcome  of 
Congressional  deliberations  on  these 
matters  before  proceeding  further  with 
ETF.  Depending  upon  the  action 
Congress  takes  with  respect  to  the 
Commission's  appropriation  and  S. 
2275,  the  Commission  will  determine 
whether  the  Reg-Neg  Committee 
approach  continues  to  be  appropriate 
for  addressing  ETF  issues,  whether  the 
composition  of  the  Reg-Neg  Committee 
should  be  modified  to  reflect  changed 
tariff  filing  requirements,  or  whetlwr  the 
Commission  should  proceed  with  ETF 
at  all. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  August  1, 1994. 

By  the  Commission. Chairman  McDonald. 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 
[FR  Doc.  94-19716  Filed  8-11-94:  8:45  ami 

BILUNG  CODE  703S-01-P 


I S.  2275.  The  Truclung  Industry  Regulatory 
Kefom  Act  of  1994. 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
RIN  1018-AB43 

Alaska  Federal  Subsistence  Board 
Meeting 

AGENCY:  Forest  Snrvicc.  USDA:  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Notice  of  Meeting. 

TIMES,  DATES  AND  LOCATIONS:  The 
Federal  Subsistence  Board  announces 
their  forthcoming  public  meeting  on 
August  17. 1994.  The  meeting  will  be 
held  in  the  Regal  Alaskan  Hotel,  4800 
Spenard  Road,  in  Anchorapo.  Alaska, 
starting  at  10:00  a.m. 
SUMMARY:  This  notice  informs  the  public 
of  the  Federal  Subsistence  Board 
(Board)  meeting.  The  public  is  invited  to 
attend.  Public-testimony  will  be 
accepted  at  the  beginning  of  the  meeting 
;.nd  prior  to  each  item  of  deliberation. 
After  the  public  testimony,  individuals 
will  be  able  to  listen  to  the  Bonrd's 
c'riliberations. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
V.  ill  be  discussing  the  following  items: 
— Propn.qals  on  Unit  IQlA)  modse  and 

Uni'  21(E)  moose,  deferred  from  its 

Apni  meeting. 
— Requests  for  Roconsivlera'ion  on  lJr.it 

4.  deer;  Unit  5(A],  be.ir:  and  Unit  18 

moose. 
—Special  Action  on  a  roquost  bv 

Ninilchik  to  harvest  moose  for  elders. 
— Request  to  establish  a  special  moose 

season  in  Unit  20(C). 
— Update  on  customary  and  traditional 

use  eligibility  determination 

schedules  for  the  Kenai  peninsula. 

Upper  Tanana  River,  Copper  River 

Basin,  and  North  Slope  areas. 
— Update  on  other  Requests  for 

Reconsideration  that  have  been 

received. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage.  Alaska  99503;  telephone 
(907) 786-3447. 

SUPPLEMENTARY  INFORMATION:  The  Board 
was  established  in  accordance  with 
Section  805  of  the  Alaska  National 
Interest  Lands  Conseu'ation  Act.  Pub.  L. 
96—487,  and  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B,  and  C  of  36  CFR  242  and 
50  CFR  100.  The  Board  administers  the 
subsistence  taking  of  fish  and  wildlife 
on  public  lands  in  Alaska  and 
promulgates  the  associated  regulations. 

Dated:  .August  5.  1094. 
William  L.  Hcnsley, 
(hair.  Federal Subiistpncf  Board. 
IFR  Doc.  94-19665  Filed  8-11-94:  8  ^.^  am) 
BtLLMG  CODE  4310-65-M 


DEPARTMENT  OF  AGRICULTURE 
Cooperative  State  Research  Service 
Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advison,'  Committee  Act  of  October  6, 
1972.  (Public  Law  92-463,  86  Stat.  770- 
776),  the  Cooperative  State  Research 
.SRr\ice  announces  the  following 
meeting: 

N.irr,e:  Committee  of  Nine. 

DntP:  September  7.  1994.  SeptemhtT  8. 
i:)94. 

Tirre  8.00  am.  to  .5:00  p  ir;.:  8:00  ?.!t;  to 
r.uon. 

Plsr.e:  Room  .338C.  Aerospaie  Building. 
'■!)1  D  .Street.  S\V..  USDA.  CSRS,  Washinpton. 
IX:  20:'.=>0-2230. 

Type  qI  ?j1eelir..-5:  Open  to  th?  piibiiL. 
I'i'rsoiis  may  partit.ipate  in  the  meeting  as 
t;:Tie  and  spare  permit 

Cor.:rrent>;:  The  public  ni.-sy  file  written 
( iininienl.s  before  or  after  tiie  meeting  uith 
t'  e  i.or.la;  t  person  listed  bcbw. 

Purpcse:  To  evaluate  and  ret  cm.Tien  J 
propof  .i!s  .^or  coope.'ative  researrh  on 
problems  that  concern  agriiultiire  in  two  or 
iTorr  Slates,  and  to  make  rec.cin.nzerd.'itions 
f-r  alloc'tion  of  regional  resea.-ch  finds 
rpproprip.ted  by  Congress  under  the  HaU  h 
Act  for  1. 'search  at  the  St.ite  Agrit  iiltural 
Kxpiriirent  Stations. 

Contact  person  for  Agenda  and  more 
i'  forniaiion;  Dr.  Walter  K.  W  nods,  Executive 
Si-cjctary.  US.  Departme.i!  of  Agrit  niture. 
tioopcmtivc  State  Reseanh  .Service.  Room 
346.  Aernspar.p  Building. *Ag  Box  2230. 


Federal  Rej^sler 

\o\.  59,  No.  155 

Friday,  August   12,  1994 


Washington,  DC  20250-22.30.  Telephone 
202-401-6040. 

Done  at  Washington.  DC  this  28ih  d.-i\  of 
Inly  1994. 

John  Patrick  Jordan. 

Administrctor,  Cooprrnt'ne State Reaearrh 
Senice. 

jt-R  Doc.  94-19785  Filed  8-11-94:  8:45  ."n>j 
BILUNG  CODE  3410-22-M 


Rural  Development  Administration 

Inviting  Applications  for  Rural 
Technology  Development  Grants 

AGENCY:  Rural  Devolopmetit 
Administration,  USDA. 
ACTION:  Notice. 


SUMMARY:  The  Rural  Developm.t-nt 
Administration  (RDA)  announces  the 
availability  of  approximatelv  Si. 5 
million  in  competing  Rural  Technology 
Development  Grant  (RTDG)  funds  for 
fiscal  year  (FY)  1994.  The  intended 
effect  of  this  notice  is  to  solicit 
f  pplications  for  FY  1994  and  award 
prants  before  the  end  of  the  F^'.  The 
purpose  of  the  grant  program  is  t(j 
establish  and  operate  centers  for  rur.d 
t(!chnology  or  cooperative  de\  elopmi-nt 
DATES:  The  deadline  for  receipt  of  n 
p.reapplication  is  August  31,  1994. 
Prcapplicfltions  received  after  that  tlnU' 
Vvill  not  be  r.on.'^iilered  fur  FY  1994 
fi  nding. 

ADDRESSES:  Entities  wishing  to  apph  for 
assistance  should  contact  FarmersHome 
Administration  (FmHA)  Slate  Ofilics  to 
receive  further  information  and  copies 
of  the  preapplication  packiigc.  The 
program  will  be  operated  bv  F;7iH.*. ;.! 
1  lie  .State  level. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Barton.  Loan  Specialist. 
Comm.unity  Facilities  Division.  Room 
0304,  South  Agriculture  Building.  14th 
and  Independence  Avenue  SU'.. 
Washington,  DC  20250-0700. 
Telephone:  (202)  720-1504. 
SUPPLEMENTARY  INFORMATION:  Refer  !n 
the  interim  rule  for  7  CFR  Part  4284-F. 
published  elsewhere  in  todavs  Federal 
Register,  for  the  information  collection 
requirements  of  the  rule  and  this  notice 
This. interim  rule  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  package. 

The  RTDG  program  is  authorized  b\ 
Section  31  OB  (f)  through  (h)  of  the 
f  ion.solidated  Farm  and  Rural 
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Development  Act  (7  U.S.C.  1932).  The 
RTE)G  program  will  improve  the 
economic  conditions  in  niral  areas  by 
promoting  development  and 
commercialization  of  new  services, 
products,  processes,  and  enterprises. 
Grants  may  be  used  to  pay  up  to  75 
percent  of  the  cost  of  the  project  and 
administrative  costs;  the  applicant  must 
contribute  at  least  25  percent.  RTDG 
grants  are  competitive  and  shall  be 
awarded  to  nonprofit  institutions  and 
public  bodies  based  on  specific 
selection  criteria,  as  required  by 
legislation  and  set  out  in  7  CFR  Part 
4284-F.  Project  selection  will  be  given 
to  those  projects  that  contribute  the 
most  to  Ae  improvement  of  economic 
conditions  in  rural  areas.  Preferences 
will  be  given  to  those  projects  that  will 
create  industries  or  agribusinesses, 
increase  employment,  stem  the  flow  of 
outmigration,  and  increase  the  tax  base 
in  the  areas  lo  be  served.  Applicants 
must  provide  data  to  support  these 
criteria.  The  information  submitted 
should  provide  an  accurate  picture  of 
the  economic  conditions  of  the  nu-al 
areas  to  be  served.  The  Agency  will  use 
the  information  collected  to  select  the 
best  projects  for  funding.  The  interim 
rule  published  elsewhere  in  today's 
Federal  Register  contains  more  detailed 
information  on  the  selection  criteria. 

1994  Application  Submission 

Due  to  the  short  application  period  for 
FY  1994  funds.  qualiBed  applicants 
should  begin  the  preapplication  process 
as  soon  as  possible.  The  highest  ranking 
applications  in  each  State  may  be 
recommended  by  FmHA  State  Directors 
and  referred  to  the  National  Office  for 
approval  authority.  The  National  Office 
will  provide  funds  for  projects  based  on 
ranking  criteria  and  availability  of 
funds.  Grants  will  be  awarded  by 
September  30, 1994.  Successful 
applicants  will  be  notified  by  the  FmHA 
State  Office  or  the  RDA  National  Office. 

Preapplications  must  include  a  clear 
statement  of  the  goal(s)  and  objective(s) 
of  the  project  and  a  plan  which 
describes  the  proposed  project  as 
required  by  the  statute  and  7  CFR  4284- 
F.  The  plan  must  contain  specific 
criteria  which  is  necessary  to  carry  out 
the  intent  of  the  program. 

Dated:  August  8. 1994. 
VVillHir  T.  Peer. 

Acting  Administrator,  Rural  Developmpnt 

Administration. 

IFR  Doc.  94-19685  Filed  8-11-94;  8:45  am) 
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DEPAFtTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

T/f/e;  1995  Census  Test  -  Integrated 
Coverage  Measurement  (ICM) 
Independent  Listing. 

Form  Numberfs):  DG-1 302 .  DC-1 314. 
DG-31. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  750  hours. 

Number  of  Respondents:  30,000. 

Avg  Hours  Per  Response:  1.5  minutes. 

Needa  and  Uses:  Prompted  by  the 
need  to  improve  estimation  techniques 
during  the  decennial  census,  the  Census 
Bureau  has  developed  th«  Integrated 
Coveragp  Measurement  (ICM)  approach. 
This  approach  will  be  tested  in  the  1995 
Census  Test.  The  ICM  test  will  utilize  a 
separately  sampled  group  of  blocks 
within  the  test  sites  which  will  be 
independently  listed  before  the  census 
test  is  conducted.  The  results  of  the 
independent  listing  will  be  compared  to 
the  housing  unit  list  resulting  from  the 
census  ttst  in  a  3-step  process;  first, 
computer  matching,  next,  clerical 
matching,  and  finally,  a  reinterview  to 
reconcile  differences  between  the  two 
lists.  This  reconciliation  vdll  identify 
both  housing  units  missed  and  those 
erroneously  included  in  the  census  test. 
This  request  is  for  OMB  clearance  of  the 
flSting  phase  of  the  ICM  test.  The 
remainder  of  the  ICM  approach — the 
reinterview  phase — will  be  submitted  to 
OMB  separately.  The  ICM  approach 
supports  one  of  the  1995  Census  Test 
objectives — to  use  sampling  and 
statistical  estimation  to  reduce  the 
differential  undercount  and  census 
costs.  Results  of  this  test  of  the  ICM 
approach  will  be  apphed  to  the  Year 
2000  Decennial  Census. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Mandator\ 

OMB  Desk  Officer:  Maria  Gonzalez.' 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Qearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue. 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  8. 1994. 
"  Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

[VR  Doc.  94-19696  Filed  8-11-94:  8:45  ami 
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International  Trade  Administration 

[A-583-003] 

Revocation  of  the  Antidumping  Duty 
Order  on  Fireplace  Mesh  Panels  From 
Taiwan 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce 
ACTION:  Notice  of  Revocation  of 
Antidumping  Duty  Order 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  revocation 
of  the  antidumping  duty  order  on 
fireplace  mesh  panels  from  Taiwan 
because  it  is  no  longer  of  any  intemst  to 
domestic  interested  parties. 
EFFECTIVE  DATE:  August  12. 1994. 
FOR  FURTHER  INFOnMATION  CONTACT:  Art 
DuBois  or  Michael  Panfeld,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  202.10, 
telephone  (202)  482- 6312. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  1,  1994,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (59  FR  2833fi)  its 
notice  of  intent  to  revoke  the 
antidumping  duty  order  on  fireplace 
mesh  panels  from  Taiwan  (June  7. 
1982). 

Additionally,  as  required  by  19  CFR 
§  353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  ro\t)ke  this 
antidumping  duty  order  on  eadi 
domestic  interested  party  on  the  service 
list.  Domestic  interested  parties  who 
might  object  to  the  revocation  were 
provided  the  opportimity  to  submit 
their  comments  not  later  than  the  last 
day  of  the  anniversary  month. 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  fireplace  mesh  panels  from 
Taiwan.  This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedules  (HTS)  item  numbers 
7314.49.00  and  7323.99.00.  The  HTS 
numbers  are  provided  for  convenience 


and  customs  purposes.  The  written 
description  remains  dispositive. 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  domestic 
interested  parties.  We  conclude  that 
there  is  no  interest  in  an  antidumping 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  review  periods  and 
when  no  domestic  interested  party 
objects  to  revocation  (19  CFR 
§353.25(d)(4)(iii)). 

In  this  case,  v.'e  received  no  requests 
for  review  for  five  consecutive  review 
periods.  Purlhermore,  no  domestic 
interested  party,  as  defined  under 
§353.2(i){3),  (i){4),  (i)(5),  or  (i)(6)  of  the 
Department's  regulations,  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  duty  order  on  fireplace 
mesh  panels  from  Taiwan  is  no  longer 
of  any  interest  to  interested  parties. 
Accordingly,  we  are  revoking  this 
antidumping  duty  order  in  accordance 
with  19  CFR  §  353.25(d)(4)(iii). 

This  revocation  applies  to  all 
unhquidated  entries  of  fireplace  mesh 
panels  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  1, 1994. 
Entries  made  during  the  period  June  1. 
1993,  through  May  31,  1994,  will  be 
subject  to  automatic  assessment  in 
accordance  with  19  CFR  §  353.22(e). 
The  Department  will  instruct  the 
Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  June  1, 1994,  without  regard  to 
antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  re';pect  to  those  entries.  This  notice 
is  in  accordance  with  19  CFR 
§  353.25(d). 

Dated:  August  5,  1994. 
Roland  L.  MacOonaid, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

|FR  Doc.  94-19797  Filed  8-11-94;  8:45  am) 
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[A-475-«11] 

Antidumping  Duty  Order:  Grain 
Oriented  Electrical  Steel  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Katt  or  Paul  Kullman.  Office  of 
Antidumping  Duty  Investigations, 
Import  Administration.  U.S.  Department 


of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0498  or 
(202)  482-1279,  respectively. 

Scope  of  Order 

The  product  covered  by  this  order  is 
grain-oriented  silicon  electrical  steel 
(GOES),  which  is  a  flat-rolled  alloy  steel 
product  containing  by  weight  at  least 
0.6  percent  of  sificon.  not  more  than 
0.08  percent  of  carbon,  not  more  than 
1.0  percent  of  aluminum,  and  no  other 
element  in  an  amount  that  would  give 
the  steel  the  characteristics  of  another 
alloy  steel,  of  a  thickness  of  no  more 
than  0.56  millimeters,  in  coils  of  anv 
width,  or  in  straight  lengths  which  are 
of  a  width  measuring  at  least  10  times 
the  thickness,  as  currently  classifiable  in 
the  Harmnnizpd  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
num.bers  7225.10.0030.  7226.10.1030. 
7226.10.5015  and  7226.10.5065. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispn.-itive. 

Antidumping  Duty  Order 

On  Augu.st  8,  1994.  in  accorda.nre 
with  section  735(d)  of  the  Act.  the  U.S. 
International  Trade  Commission  (ITC) 
notified  thg/Department  that  imports  of 
GOES  fro^ltaly  materially  injure  a  U.S. 
industry.  Therefore,  in  arxordance  with 
section  736  of  the  Act,  the  Department 
n-ill  direct  United  States  Customs 
officers  to  assess,  upon  fiirther  advice  by 
the  administering  authority  pi'.rsuant  to 
section  73G{a)(l)  of  the  Act. 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  GOES  from  Italy. 
These  antidumping  duties  will  be 
assessed  on  all  unliquidalfni  c-ntries  of 
GOES  from  ltal\  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  9,  1994.  the  date  on 
which  the  Department  published  its 
preliminai-y  determination  notice  in  the 
Federal  Register  (59  FR  5991). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  U.S. 
Customs  officers  must  require,  a!  the 
same  time  as  importers  would  normallv 
deposit  estimated  duties,  the  following 
c  ash  deposits  for  the  Subjrct 
merchandise: 


Manufacturer/Produce' /Exporter 

Weight- 
ed-aver- 
age mar- 
gin per- 
centage 

Temi 

60  79 

All  others 

60  79 

This  notice  con.stitutes  the 
antidumping  duty  order  with  respect  to 
GOES  from  Italy,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit.  Room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently,  in 
effect.  This  order  is  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  353,21. 

Dated:  August  8.  1904. 
.Susan  G.  Esserman, 

Assistant  Se-cretnn'fnr  hnpnrt 

Administration. 

|FR  Dor.  94-19799  Filed  ft-l  1-94.  8:4  j  ;.•!,! 
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[A-588-810] 

Mechanical  Transfer  Presses  From 
Japan;  Termination  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Adminisiriitioi). 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Adiniaistrafivc 
Review. 

SUMMARY:  On  March  14.  1994.  the 
Df^partment  of  Commerce  published  xlw 
notice  of  initiation  of  the  administrative 
review  of  the  antidumping  diitv  ordi«r 
nn  mechanical  transfer  presses  from 
J.'ipan.  This  rcviciv  has  now  bren 
terminated. 

EFFECTIVE  DATE:  August  12,  l'jy4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Hjlry  or  .Maureen  Flannerv. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration. 
U.S.  Dopartmint  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230;  telrphnno: 
(202) 482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28.  1')94.  Aida 
Engineering,  Ltd.  (Aida),  a  JapanoM' 
manufacturer/expo.-ter  of  mp(;h.'!nir.,Tl 
transfer  presses  covered  bv  the 
antidumping  duty  order  on  mechanical 
transfer  presses  from  Japan,  requested 
an  administrative  review  for  the  pcTiod 
February  1.  1993  through  Januarj  31. 
1994.  pursuant  to  19  CFR  353.22'(a)(2). 
On  the  same  date,  the  petitioner,  the 
Verson  Division  of  Allied  Products 
Corp..  requested  a  review  of  Komalsu. 
Ltd.,  Ishikawajima-Harima  Heavy 
Industries  Co..  and  Hitachi  Zosen  Corp.. 
pursuant  to  19  CFR  353.22(a)(1).  On 
April  15.  1994.  the  Department  of 
Cnmmen :c  (the  Department)  published 
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in  the  Federal  Register  (59  FR  18099) 
the  notice  of  initiation  of  that 
administrative  review. 

Aida  v>rithdrew  its  request  for  review 
on  April  21. 1994,  and  the  petitioner 
uithdrew  its  request  for  review  on  June 
13, 1994.  both  pursuant  to  19  CFR 
353.22(a)(5).  Asa  result,  the  Department 
has  terminated  the  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675)  and  19  CFR  353.22(a)(5). 

Dated:  August  5. 1994. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

|FR  Doc.  94-19798  Filed  8-11-94;  8:45  am! 

BtLLING  COOE  3S10-OS-P 


[A-47S-084] 

Revocation  of  Antidumping  Duty  Order 
on  Spun  Acrylic  Yam  From  Italy 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  Revocation  of 
Antidumping  Duty  Order. 

SUMMARYrThe  Department  of  Commerce 
is  notifying  the  public  of  its  revocation 
of  the  antidumping  duty  order  on  spun 
acr}'lic  yam  from  Italy  because  it  is  no 
longer  of  any  interest  to  domestic 
interested  parties. 
EFFECTIVE  DATE:  August  12. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Moore  or  Michael  Fanfeld.  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  D.C.  20230, 
telephone  (202)  482-0090. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  4.  1994,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (59  FR  23051)  its 
notice  of  intent  to  revoke  the 
antidumping  on  spun  acrylic  yarn  fn:)m 
Italy  (April  8. 1980). 

Additionally,  as  required  by  19  CFR 
§  353.25(d)(4)(ii).  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
antidumping  duty  order  on  each 
domestic  interested  party  on  the  service 
list.  E)omestic  interested  parties  who 
might  object  to  the  revocation  were 
provided  30  days  to  submit  their 
comments. 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  spun  acrylic  yam  from 
Italy.  This  merchandise  is  currently 
classifiable  under  Harmohized  Tariff 


Schedules  (HTS)  item  number 
5509.32.00.  The  HTS  number  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary' 
concludes  that  the  order  is  no  longer  of 
any  interest  to  domestic  interested 
parties.  We  conclude  that  there  is  no 
interest  in  an  antidumping  duty  order 
when  no  interested  party  has  requested 
an  admiaistrative  review  for  five 
consecutive  review  periods  and  when 
no  domestic  interested  party  objects  to 
revocation  (19  CFR  §  353.25(d)(4)(iii)). 

In  this  case,  we  received  no  request 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  under 
§353.2{i)(3).  (i)(4).  (i){5).  or  (i)(6)  of  the 
Department's  regulations,  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  duty  order  on  spun  acrylic 
yam  from  Italy  is  no  longer  of  any 
interest  to  interested  parties. 
Accordingly,  we  are  revoking  this 
antidumping  duty  order  in  accordanct? 
with  19  CFR  §  353.25(d)(4)(iii). 

This  revocation  appHes  to  all 
unliquidated  entries  of  spun  acrylic 
yarn  from  Italy  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  April  1. 1994.  Entries  made  during 
the  period  April  1. 1993.  through  March 
31.  1994,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
§  353.22(e).  The  Department  will 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  1.  1994, 
without  regard  to  antidumping  duties, 
and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries.  This  notice  is  in 
accordance  with  19  CFR  §  353.25(d). 

Dated:  August  5. 1994. 
Roland  L.  MacDonald. 

Acting  Lhfputy  Assistant  Secretary  for 

Compliance. 

|FR  Doc.  94-19796  Filed  ft-11-94;  8:4.=i  ami 

BILLIftG  CODE  3510-OS-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERa.Y  DISABLED 

"Proposed  Additions  to  the 
Procurement  List"  Corrections 

In  tlie  document  appearing  on  page 
38586,  F.R.  Doc.  94-18541,  in  the  issue 
of  July  26.  1994,  in  the  first  column,  the 
service  listed  as  Mount  Hope,  West 


Virginia  should  read  Wheeling,  West 

Virginia. 

Beverly  L.  Milkman, 

Executiiv  Director. 

[FR  Doc.  94-19738  Filod  8-11-94:  8:45  ami 

BILLING  COOE  6e20-3»-M 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  12. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  )efferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May  6. 
1994,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  pubhshed  notice  (59  F.R^ 
23700)  of  proposed  addition  to  the 
Procurement  List. 

Comments  were  received  lirom  the 
current  contractor  in  response  to  a 
request  for  sales  data.  The  commenter 
indicated  that  its  flexible  disk  contract 
with  the  Government  represented  a 
substantial  part  of  the  its  total  sales.  As 
a  result  of  this  comment,  the  portion  of 
the  Government  requirement  for  this 
flexible  disk  planned  to  be  added  to  the 
Procurement  List  was  reduced  to  avoid 
having  a  severe  adverse  impact  on  the 
contractor.  After  the  comment  period 
announced  in  the  notice  of  proposed 
rulemaking  closed,  the  contractor 
requested  an  extension  of  the  comment 
period  to  file  an  objection  to  the 
Committee's  proposal.  An  extension 
was  granted  to  the  contractor,  but  no 
comments  were  received  during  the 
extended  comment  period. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.  I  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to /iimish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
ahernatives  which  would  accomplish 
the  objectives  of  the  Ia\'its-VVagner- 
O'Day  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
I'rocuremcnt  List; 

Disk.  Flexible 

7045-01-283-4362 

(l.T%  of  the  GovcrnKWMil's  re«tt»ireff>«;ntl 

This  aciion  does  not  affed  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  MilkmBit, 
Executive  Director. 

|FK  Doc.  94-19739  Filrdft-ll— 94:8:45  a:n; 
BILLWQ  CODE  ttSO-ii-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

action:  Additions  to  the  Protiuremcnt 
List. 


summary:  This  action  adds  to  the 
Procurement  List  commoditifs  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  aw 
blind  or  have  other  severe  disabilities 
EFFECTIVE  DATE:  September  12. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Seve^els 
Disabled,  Crystal  Square  A.  Suite  40:!. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-,34fil. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Beverly  Milkman  (703)  60:i-7740 
SUPPLEMENTARY  INFORMATION:  On 
Novem.ber  29. 1993.  Februar>'  11  and 
June  24.  1994,  the  Committee  for 
Purchase  From  People  Who  Arr.  Blind 
or  Severely  Disabled  published  notices 
(58  F.R.  62647.  59  F.R.  6622  and  Xldm) 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
pr«!sented  to  it  concerning  capability  of 


qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  an<l 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  ."Sl- 
2.4. 

I  c  ertify  that  the  following  action  will 
!io!  ha\e  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  c-onsidered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
ddditional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  sen-ices  to  the 
r.o\ernmenf. 

2.  The  action  doi;s  not  appear  to  hav f 
H  severe  economic  impact  on  current 
contractors  for  the  cx>nimoditie-s  and 
services. 

3.  The  action  will  result  in 
authorizing  .small  entitie-s  to  furnish  the 
commodities  and  servic»-s  tr)  !}«• 
Government. 

4.  There  are  no  known  n;guIator)- 
alternatives  xvhich  would  arcompli.sh 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  If.S.C.  4(>— 48c)  in 
ronnef.lion  with  tfie  commodities  and 
services  propost^d  for  addition  to  the 
Procurement  List. 

Accordingly,  the  follovving 
riiri.::ioditios  and  ser\-icesare  hereby 
id'lfil  to  the  Protuiremenl  Li.st; 

lUimnicKiities 
'r.T>;:stTs   t)(  'JPr;  CcKllb.!! 
84;5-(n-:i.::7-.TiL'4  rhm  -5144  (f.o.ooo 

i><i'.rs  antivi.iilyl 

Cfirti'iiissdrySheifSicK  king  and  QisUk1«! 

\'.ival  .Air  .Station  Conuriissary, 
|.i(:ksi;nvil!e.  Florida 
|,c::'i)rM!.(";:st()diii!.Nava!  .^ir  .'iijfior; 

C;ii>nmiss<irv.  Mir.ir'iar.  S.in  Dii-go 

Cilifornii! 

l.i:. :;<!:. (ilClustcxiid!.  i\<iv,il  1  r>Ti:.i;:gtiTit»-: 
(■i)i:..''.iissi4ry,  San  Uiepn.  (itlitorrsia 

I'iiis  af.tioii  ilue,';  not  affed  c  urreni 
rtmtracts  awarded  prior  to  tlie  effefit'.e 
date  of  this  addition  or  options 
fxercis»;d  imder  those  rnntrarfs 
Beverly  I..  Milkman 
£\»v  ulr  i'D'wi  tor 

il-K  Dm..  94-19740  Fii.-d  B-H-'M.  H:4,"i  .ic.l 
BILLING  CODE  6820-33-P 


Procurement  List;  Proposed  Additions 
snfi  Deletions 

AGENCY:  Committee  for  Purchase  Frotn 
People  Who  Arc  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
Deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procureme:it  List 
commodities  and  senices  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  12.  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  .S«>yerf-ly 
Di.sabied.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
.\rlington,  Virginia  22202-34(.l. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (7U3)  (>()j-7740. 
SUPf>LEMeNTARY  INFORMATION:  Thi-i 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  .submit  comn.ents  (>:j 
the  possible  impart  of  the  p.'-oposi.>d 
actions. 

.Additions:  If  the  Corniniltee  apprcsvcs 
the  proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
othenvise  indicated)  will  be  required  to 
procure  the  cnmrnDdities  and  scrvict^s 
li.sted  below  from  nonprofit  ageiu:ies 
employing  persons  who  are  blind  or 
have  (>ther  severe  disabilitie.s. 

1  certify  that  the  following  action  will 
iiot  have  a  significant  impact  on  a 
"iubst.uitial  numl)er  of  small  entities. 
The  major  factors  considered  for  liiis 

f  ertificafion  were: 

1.  The  aciion  wTll  nti!  result  ih  ,iuv 
.idditional  reporting,  recordkeeping  tir 
other  compliance  requirements  lor  small 
entif  ies  other  than  the  snia!! 
organizations  that  will  furnish  (lie 
c  nnunodities  and  servii.es  tc.  'he 
Ciovemment. 

2  The  action  does  ujH  apjw-.ir  to  have 
d  sirvere  economic  iinpa(.t  on  (  ur;eiit 

(  ontracto.'-s  for  the  comnjodities  ^i:ul 
services. 

3.  The  action  will  re>ull  in 
.lutborizing  small  entities  to  furnish  the 
rommodifies  and  serv!i:es  to  Xhv 
(iovernment. 

4.  There  are  no  known  reguLiiorv 
.ilterndfives  which  would  ac(  onipiisli 
the  objectives  of  theJavits-Wagner- 

O  [3ay  Act  (41  IT.S  C.  46-48c)  in 
ronnwtion  with  the  commodities  and 
s.T\icps  proposed  for  addition  to  the 
E*rr>c:iii-ement  List. 
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Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  follovtring  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commoditiea 

Pencil,  Mechanical 
7530-01-386-1581 
7530-01-385-7362 
NPA:  San  Antonio  Lighthouse,  San  Antonio, 

Texas 
Scouring  Brick 

7920-00-291-1237 
NPA:  Suburban  Adult  Services,  Inc. 
Sardinia,  New  York 
Box,  Shipping 

8115-00-117-9529 
8115-00-598-5807 

NPA:  Lynchburg  Sheltered  Industries,  Inc., 
Lynt.hburg.  V  irginia 

Services 

Janitorial/Custodial.  Eastman  Lake.  Madera 
County,  California,  NPA:  Emploj'inent, 
Inc.,  Madera,  California. 

Janitorial/Custodial,  Trenton  Federal 

Building  and  U.S.  Courthouse,  402  East 
State  Street,  Trenton,  New  Jersey.  NPA: 
Occupational  Training  Center  of 
Burlington  County,  Mt.  Holly.  New 
Jersey 

Deletions 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Card,  Guide.  Fih 

7530-00-9fi8-fi543 
7530-00-988-6551 
7530-00-988-«544 
75.30-00-989-0184 
7530-00-989-(!6r): 

Beverly  L.  Milkman, 

'  ExecuUvti  Di'fctor. 

|FR  Dor.  94-19741  ri'i  d  8-11-04:  8:45  iimj 
BILLING  CODE  6S;a-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committpc  for  Purchase  From 

People  Who  An;  Blind  or  SpvPFRly 

Disabled. 

ACTION:  Proposfd  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  rncoived 
proposals  to  add  to  the  Procuremont  List 
commodities  to  be  furnished  bv 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severr 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  12. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 


Disabled,  Crystal  Square  3.  Suite  403, 
1 735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3451. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  passible  impact  of  the  proposed 
actioris. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
suhstiintial  number  of  small  entities. 
The  niEJor  factors  considered  for  this 
f  ertification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
comiiiodities  to  the  Government, 

2.  The  action  will  resuh  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
ODay  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certifii  ation  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  ndditional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 
Ink.  Sramp  P;i(i 

751(KO()-lf)l-423(j 

751(M)0-161-^237 

75UV01)-iril^}240 

NP.\;('attaraugus  CouiiU  (;haptpr, 
NYSARC,  Ol.'an.  N.nvYork 
Triink  Lor.ker,  Barra(.ks 

84r,(M)0-243-3234 

(i  5"o  of  the  GovernnKMiIs  requirement) 
NPA;  Mount  Rogers  (kinununity  Mental 
Heelth/.Vtenia!  Ketarciation  Services 
Ho»rd.  Wythevilie,  Virginia  at  its  facility 
in  Atkins.  West  \'irginia 
Beverly  L.  Milkman, 
F\c(  uthi'  Director. 

[FR  Doc.  94-19742  Filt-d  8-11-94;  8:45  am] 
BILLING  CODE  6820-3;M> 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Global  Positioning  System  (GPS) 

action:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Global  Positioning 
System  (GPS)  will  meet  in  closed 
session  on  /lugust  30-31, 1994  at  the 
Naval  Command,  Control,  and  Ocean 
Surveillance  Center;  Warminster, 
Pennsylvania. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  w  ill  review  and 
recommend  options  available  to 
improve  GPS  jam  resistance  with 
particular  emphasis  on  GPS  tactical 
weapon  applications.  The  main  focus  of 
the  Task  Force  shall  be  the  investigation 
of  techniques  for  improving  the 
resistance  of  GPS  embedded  receivers  in 
tactical  missiles  atid  precision 
numitions  and  their  dcfivery  platforms. 

In  accordance  with  Section  10(dj  of 
the  F'ederal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1988).  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  August  ft,  1994. 
Patricia  L.  Toppings, 

Alli-iniitf  OSD  Federal  Rejiister  Uaison 
OffiriT.  Department  of  Defense. 
|FR  Doc.  94-19670  Filed  8-11-94;  8:45  am] 
BILLING  CODE  5000-04-M 


Defense  Science  Board  Tasit  Force  on 
US-New  independent  States  (NiS) 
Defense  Diversification 

ACTION:  Notice  of  Advisory  Committee 
MeetinR. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  US-New  Independent 
States  (NIS)  Defense  Diversification  will 
meet  in  closed  session  on  September  13, 
1994  at  the  Pentagon,  Arlington, 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as  , 
they  affect  the  perceived  needs  of  the 
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Department  of  Defense.  At  this  meeting 
the  Task  Force  will  advise  the  US 
Component(s)  in  efforts  to  promote  the 
orderly  shrinkage  and  reorientation  to 
peaceful  purposes  of  Russian  defense 
industrial,  technological,  and  scientiTic 
facilities  and  personnel  not  needed  for 
legitimate  defense  requirements  and  to 
redirect  them  to  satisfy  the  pressing 
needs  of  civil  society. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  II.  (1988)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
t».552b{cKl)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Doled:  August  8.  1994. 

Patricia  L.  Toppings, 

Altpmale  OSD  Federal  Fpghtor  Liaison 
Officer,  Department  ofDefenae 

IFR  Doc.  94-19669  Filed  8-1 1-94;  B:4!i  ami 
BILLING  COOE  5000-(»-M 


Department  of  the  Air  Force 

Recofxl  of  Decision  (ROD)  for  the 
Disposal  and  Reuse  of  Lowry  Air  Force 
Base  (AFB),  CO 

On  August  1, 1994.  the  Air  Force 
signed  the  ROD  for  the  Disposal  and 
l^use  of  Lowry  AFB.  The  decisions 
included  in  this  ROD  have  been  made 
in  consideration  of.  but  not  limited  to. 
the  information  contained  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
filed  with  the  Environmental  Protection 
Agency  on  July  1, 1994. 

Lowry  AFB  will  close  on  St^ptember 
30,  1994.  pursuant  to  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Art  (BCR,^) 
(Public  Law  100-526)  and 
recommendations  of  the  Defense 
Secretary's  Commission  on  Base 
Realignment  and  Closure.  This  ROD 
documents  the  Lowry  AFB  disposal 
decisions. 

The  decision  conveyed  by  the  ROD  is 
to  dispose  of  Lowiy  AFB  in  a  mannpr 
that  enables  development  of  a  business 
and  training  center,  an  education 
complex,  and  residential  areas.  This 
allowed  for  the  centra!  theme  of  the 
proposed  future  land  use  plans 
discussed  in  the  FEIS  to  be  fully 
implemented.  The  environmental 
findings  and  mitigation  measurers 
contained  in  the  initial  ROD  remain 
fully  applicable. 

Consistent  virith  the  community  reuse 
plan,  the  ROD  balances  institutional 
(educational),  residential,  and  public 
facilities/recreation  land  uses 
throughout  the  base,  including 


commercial  office  and  retail  activities, 
resea  rch/education/training  centers, 
light  industrial  business  f>ark,  and 
muhiple  family  housing. 

Several  disp>osal  methods  and  parcels 
are  involved  in  the  ROD  including 
public  benefit  conveyances  to  the 
Department  of  Education,  Department  of 
Interior  and  the  Department  of  Health 
and  Human  Ser\'ices. 

Of  tiie  1,866  acres,  the  Lowrj- 
Economic  Redevelopment  Authority 
will  gain  more  than  700  acres  in  an 
wxmoniic  development  conveyance. 
Another  576  acres,  which  includes  the 
golf  course,  will  be  offered  to  the  LERA 
through  negotiated  sale.  Homeless 
intrrosts  are  still  being  negotiated  with 
the  c  ity  and  county  of  Denver.  The  Air 
Force  will  retain  certain  areas  for  the 
Defense  Finance  Accounting  ,Ser\ict! 
and  the  Air  Force  Space  Command. 
Eloc  trical.  natural  gas  systems,  and  the 
telophone  .system  will  be  available 
through  negotiated  sale  or  public  sale. 

The  road  network  is  an  integrdl  part 
of  all  parcels.  Primary  roads  may  be 
couvuyed  by  negotiated  sale  to  an 
eligible  public  body.  Secondary 
roadways  that  fall  within  a  parcel 
c:om{)!etely  will  be  included  as  part  of 
the  parc:el.  The  utility  systems  are 
totally  integrated  systems,  prohibiting 
their  separation  among  the  various 
par»^.ls.  Therefore,  disposal  of  the  utility 
-systems  will  include  conditions  under 
which  the  recipients  must  provide 
service  to  all  parcels.  UtiHty  east»ments 
will  be  granted  as  appropriate.  The  gas 
and  electric  systems  with  appropriate 
easements  for  maintenance  and  repair 
will  be  conveyed  through  negotiated 
salt;  to  utility  purveyors,  or  eligible 
public  bodies.  Water  and  wastewater  are 
required  to  support  redevelopment 
efforts  and  is  contingent  on  the  recipient 
continuing  to  provide  the  necessar\- 
service  to  all  parcels.  Water  and 
wastewater  si^stems  will  be  assigned  to 
Health  and  Human  Services  (HHS) 
contingent  upon  formal  request  for 
conveyance  for  use  in  the  protection  of 
public  htralth. 

The  implementation  of  tlie  closure 
an«l  n;use  action  and  associated 
mitigation  measures  will  pnx-eral  with 
minimal  adverse  impact  to  the 
environment.  This  action  conforms  with 
applicable  Federal,  Slate  and  l(w:al 
statues  and  regulations,  and  all 
riNisctnable  and  practical  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  public  and  enrironmonl. 

Any  questions  regarding  this  mailer 
should  be  diredfed  to  Ms.  Teresa  R. 
Pohlman.  Program  Manager,  Central 
Division.  Correspondence  shouldl)e 
sent  to:  AFBC.A/CE.  1700  North  Moon- 


Street.  Suite  2300,  Arlington.  \.\ 

22209-2809. 

Patsy ).  Conner, 

A  IT  Force  Federal  Register  Liajsrn  OffUrr 
IFR  Dot.  94-19722  Filed  R-11-94:  ft  4'>  am] 
BILUNG  COOE  3«1(M)t-M 

Office  of  the  Secretary  of  the  Army 

Availability  of  the  Supplemental 
Environmental  Assessment  for 
Realignment  of  the  Army  Research  and 
Technology  Functions  to  U.S.  Army 
Research  Laboratory  Facility,  Adelphi 
Laboratory  Center,  Adelphi,  IMD 

AGENCY:  Department  of  the  .'\rniv.  IK>D. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  I'ulilic 
Law  1()!-510.  the  Defense  Base  Closuw 
and  Realignment  Act  of  1900.  tht< 
Defense  Base  Closure  and  Realigni:ienl 
Commission  recommended  the 
realignment  of  the  .Army  laboratory 
structure  and  establishnient  of  the  .\rniy 
Rf!.snarch  Laborator)'  (ARI.)  at  .^delphi, 
Maryland.  In  accordance  with  the  .Act. 
the  .S(H;rn1ary  of  Defense  must 
implement  all  recommendations  for 
realignment.  .Subject  (locuinenl  Inciises 
on  the.  environmental  and 
socioeconomic  impacts  and  mitigation 
associated  with  the  realignment  and 
establishment  of  the  .ARL. 

No  long-term  adverse  e.cologiu'il  or 
environmental  health  impacts  an^ 
expected  due  to  this  ac  tion.  The 
inrjTutse  in  population  anticipated  bv 
the  reuse  and  disposal  activities  is 
expected  to  have  a  net  positive  impac:t 
on  the  local  economy.  The  preferred 
alternative,  prepared  with  the 
cooperation  of  the  local  comnuinitv.  is 
riot  expected  to  significantly  impact 
environmental  rcsoun:es. 
DATES:  Persons  wishing  to  aiinmecit  on 
this  supplemental  Environmental 
Assessment  may  do  so  on  or  befon^ 
September  12.1994. 
ADDRESSES:  Copies  of  the  supplemental 
Environmental  Assessment,  tin  Finding 
of  No  Significant  Impact,  or  the  original 
Environmental  Assessment  ma\'  be 
obtained  by  writing  to  the  U.S.  Army 
Corps  of  Engineers,  Attn:  Ms.  )eanne 
ludd.  Planning  DivLsion,  P.O.  Box  1715. 
Baltimore,  MD  2120.?-171,i. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  1-u-ry  Eastman  (410)  962-t9;i7. 

U.itfd:  August  H,  1994 
Raymond  |.  FaU. 

.-tr/ing  Dt-puty  Assistant  Sircrelary  of  lite 
Arm:  I  Environment:  Safety  and 
Occupational  Health).  OASA  (ILhEI. 
II  R  Dcx:.  94-197S7  Fj|«l  «-n-94:  « :4.S.im| 
BILLINQ  COOC  371(M»-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-931-002,  et  al.] 

PowerNet  G.P.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  5,  1994. 

Taice  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PowerNet  G,P. 

IDocket  NJo.  ER94-931-002) 

Take  notice  that  on  July  29.  1094, 
PowerNet  G.P.  tendered  for  filing  a 
summary  of  activity  for  PowerNet  G.P. 
for  the  quarter  ended  June  30,  1994. 

Comwunt  c/fif<?.- August  19,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  nufi  of  this  noticn. 

2.  Delmana  Power  &  Light  Company 

jDockut  No.  LR94-1377-()00| 

Take  nolict;  that  on  July  29.  1994. 
Delmarva  Power  &  Light  Company  made- 
a  supplemental  filing  in  the  above 
docket  which  supplied  additional  cost 
support  for  the  annual  chiirgc  applir.abjp 
to  Public  .St-rviie  Elw:tii(;  Si  Gas 
Company. 

Comment  r/ij/f^:  August  19.  1994,  in 
accordance  with  Standani  F'ar;i.L;raph  E 
at  the  end  of  this  notirn. 

3.  Louisville  Gas  and  Electric  Companv 

[DntkkilNo  r.:Rn4-l4«(Kn(H)| 

Take  notice  that  Louisville  {'.ns  and 
Electric  Compan\  (LGv'iE).  tondt-red  for 
fiiii.;'on  July  22.  1994,  .Suppii-ujcnt  No. 
fldaliul  June  1.  1994.  to  the 
Interconnorlion  .Agreement  lii-twcen 
I.G&E  and  hast  Kcnluc  kv  Power 
f^nnpcr.itive.  (EKC)  Inc.  Tlic  i:ii;hth 
Su})i)ieninnlal  .\j;r('inii>iit  niodifii",  th.c 
liitei(.onjiecti(in  .Agini-uifni  >>'  ■  iderlo 
account  f(/r  the  eff(!<.is  i„  ;lic  C.'i(Mn  Air 
A(.t.  lirst.  it  luodififs  tiie  dctiniiiim  of 
()ut-i)l-i'r.(  kct  ('ost  to  in'  ludc  ''Vjn^nscs 
for  emission  allowaiii  fs.  It  .iKo  t  rivfies 
e  new  sim  tion  which  rccjuircs  the  p.^.^y 
supplying  "ho  power  to  also  suppiv  ;tl! 
associ.il.:d  omissions  ;l!lov^•a;■l  fs  'ir.icss 
otherwise  .'igrocd  to. 

Copiers  of  the  filing  were  scrxed  upon 
East  Kcntuci;  Power  Cooperative  and 
the  Kentucky  Publi(  Scrvii  r 
Conunission 

Co/;/;;u'.'i/ (/fi/f.  August  19.  I')<)4,  ni 
afxordance  with  vSlandanl  I'.sr.igciph  E 
at  the  end  of  this  ncjtii  e. 

4.  Delmarva  Power  K  Light  Company 

IDoc  ki-t  N(i.  i:K94-if)(n -4)01)1 

I'ake  iujlic:e  that  on  July  lU.  19(14 . 
llelmarva  I'ower  &  Light  Company 
(Helmarva)  of  Wilniingtou.  Dfli.wari'. 


filed  imder  the  provisions  of  Section 
205  of  the  Federal  Power  Act  a  twenty- 
year  power  supply  contract  (the  Service 
Agreement)  under  which  Delmarva  will 
provide  all  requirements  service  to  the 
Town  of  Smyrna,  Delmarva  (Smyrna). 
Delmarva  states  that  the  Service 
Agreement  supersedes  Dehnarva's  Rate 
Schedule  No.  68  under  which  Smyrna 
currently  receives  service. 

DelfTiarva,  with  Smyrna's 
concurrence,  requests  an  effective  date 
of  June  30,  1994,  for  the  new  Service 
Agreement.  This  effective  date  is 
specified  by  the  terms  of  the  .Service 
.Agreement. 

Tiie  Service  Agreement  provides  for 
the  continuation  of  the  requirements 
s'^rxico  previously  furnished  Smyrna 
under  Rate  Schedule  No.  68,  but 
I  hanges  certain  terms  and  conditions. 
The  chief  differences  Ijotween  the 
Service  Agreement  an  Rate  Schedule 
No.  ()8  are  the  Service  Agreement 
provides  for  all  requirements  service  as 
a  change  from  the  partial  requirements 
ser\icfl  .Smyrna  was  receiving, 
establifchos  a  new  rate  for  Smyrna  vxhich 
is  below  the  level  of  the  rate  currently 
(  harged  Smyrna  and  below  the 
sottlemimt  rate  pre\iously  estabiishnd 
for  Smyrna  in  Docket  No!  ER82-23f)- 
000,  and  provid(!s  for  future  adjustments 
tn  th(>  Smyrna  rate  bn.srd  on  changes  in 
the  levctl  of  D(dmarva"s  retail  rates.  The 
.Servue  .Agrri'inf'nt  has  a  twenty  \e.ir 
tfTm. 

Delmarva  statos  that  the  filing  has 
Ix'.on  posed  ;uid  has  bci'n  served  upon 
the  affei  ted  custonx.r  and  the  Dr-laware 
Public  .Service  Conunission. 

Conmwnt  (iiittv  Ai\gus\  19.  1994,  in 
.!( (  ordbnce  with  Stand^ird  Paragraph  E 
at  the  end  uf  this  noti(  e. 

5.  Edisim  Saulf  Electric  Cimipany 

•I)(.(  kti  No,  KK'.)4-1 ')().'-()()( )1 

Take  notice  that  EcHson  Sault  Electric 
(  (iinji-uu  on  July  29.  ]9','4.  tendered  for 
lih'ng  ;i Transmission  Wheeling 
.'.gree.rent  betwcM'n  (.loverlantl  Electric 
(  oopeftitiM  Ir.( .  and  Edison  Sauit 
I  h^ctric  Coi;ijD;iii\.  'I'he  pniposed 
.■!,i;reiiT»inl  is  loi  the  purpusr  ol 
iii'.pieinentiiig  t!;c'  ability  of  either  Party 
Im  this  Hgreeiniint  to  arrange  Third  i'arty 
V  iieeliiig  over  the  joint  system, 
provided  th.ft  the  Third-Part\  pavs  it's 
i'Pl)rripriii!(>  share  of  an\  iiu  rrniental 
c  dsts  associated  thertiwith  and  that  the 
v.  heehng  does  not  jeopaidize  the 
reliability  of  servic  e  to  i  ustomers.  The 
ciem.ujii  charge  for  u  heeling  would  be 
!•  ised  on  the  Transmission  Carr\'ing 
(  harge^  defined  in  the;  Agreement  and 
."■\stHni  loads  (expressed   is  .S/Kwj,  plus 
up  lo  1  mi!)  per  Kwh  for  unqiiantifiable 
( I'.sts  where  the  ediitrit  t  [H'liod  is  less 
than  oue  year. 


The  proposed  Agreement  will  permit 
either  Party  lo  readily  deal  with 
potential  wheeling  customers  such  as 
may  appear,  particularly  Qualifying 
Facilities  and  Independent  Power 
Producers. 

Comment  date:  August  19, 1994,  in 
ac;cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Company 

|Do( :ki;t  No.  ER94-1 503-000] 

Take  notice  that  on  July  29,  1994,      _ 
Northeast  Utilities  Ser\'ice  Company 
(NUSCO)  tendered  for  ffling.  on  behall . 
of  The  Connecticut  Light  and  Power 
C:ompany,  (CL&P),  a  Third  Amendment 
to  Capacity.  Transmission  and  Energy 
Service  Agreement  with  Green 
Mountain  Power  Corporation  (GMP).  • 
The  amendment  extends  the  notification 
deadline  associated  with  election  of  an 
option  to  purchase  capacity  and  energy 
under  Rate  .Schedule  FERC  CL&P  No.  "     . 
519. 

Nl  'SCO  request^  that  the  rate 
schedule  become  effective  on  July  31. 
1994.  NUSCO  states  that  copies  o"f  the 
rate  schedule  have  been  mailed  or 
delivered  to  the  parties  to  the  Third 
Amendment. 

Comment  date:  August  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pugel  Sound  Power  &  Light  Company 

il)(j(  ket  No.  ER94-l,')0r)-O()Ol 

Take  notice  that  on  Jidy  29,  1994. 
Pug.-it  Soimd  Power  &  Light  Company 
(i'uget)  submitted  under  its  FPC  Electric 
Tariff  Original  Volume  No.  3  two 
M'r\  ice  agreements  (the  "Service 
Agreements")  with  ENRON  Pow(>r 
Marketing.  Inc.  (ENRON)  and  Electric 
Clearinghouse,  Inc.  (ECI),  respectively. 
A  c  op\  of  the  filing  was  served  upon 
c  ,<ch  of  ENRON  and  ECI. 

The  Service  Agrcciments  make  service 
liudei  the. referenced  tariff  avaihible  to 
ENRON  and  ECI. 

CoiniDfnl  date:  August  19, 1994,  in 
ac CO) dance  w^ith  .Standard  Paragrajih  E 
at  the  end  of  lliis  notice. 

B.  Washington  Water  Power  Company 

||)o<  kft  No.  r:.R')4-l  507-<)00l 

Take  lio'ic  e  that  on  July  29,  1994,  The 
Washington  Water  Pcjwer  Company 
(WWP).  tenderer!  for  filing  with  the 
Irideral  Ener<;\  Regulatory  Commission, 
puisuant  to  18  CIFR  35,  Service 
Agreements  und(>r  WWP's  FERC  Elec  trie 
Tariff  Volume  No.  4.  WWP  also  requests 
\\.iiver  of  the  ContmiSsion's  60-day  prior 
notice  recjuiresnents. 

Con)n)rin  f/o/r;  August  19,  1994.  in 
.1!  cordance  with  Standard  Paragraph  E 
al  the  I  nil  of  this  notic:<f. 


9.  Interstate  Power  Company 

(Docket  No.  ER94-150»-000] 

Take  notice  that  Interstate  Power 
Company  (IPW)  on  July  29,  1994, 
tendered  for  filing  proposed  changes  in 
its  rates  and  charges  applicable  to 
eighteen  municipal  customers,  as 
embodied  ia  proposed  Rate  Schedule 
No.  499.  IPW  proposes  to  place  the 
proposed  rate  schedule  into  effect  as  of 
October  1. 1994.  The  revised  rates  and 
charges  would  increase  revenues  from 
jurisdictional  sales  by  $1,423,784  based 
on  the  12-month  period  ending 
December  31, 1994  (Period  II). 

IPW  states  that  the  proposed  increase 
in  sales-for-resale  rate  is  intended 
primarily  to  increase  the  rate  of  return 
to  an  adequate  level  and  reflects  the 
inclusion  in  rate  base  of  IPW's  share  of 
investment  in  the  two  35  MW 
combustion  turbines  for  peaking  power 
and  load  control  at  IPW's  Lime  Creek 
Substation,  approximately  50  miles  of 
345  kV  transmission  line  between 
Dubuque,  Iowa  and  Clinton,  Iowa,  the 
adoption  of  FASB-106  Post-Retirement 
Benefits  other  than  Pensions,  100  MW 
of  firm  power  capacity  purchased  from 
Minnesota  Power  and  Light.  There  are 
also  wheeling  charges  from  Midwest 
Power  and  Northern  States  Power 
associated  with  the  aforementioned 
capacity  purchases.  The  proposed  rates 
and  charges  are  designed  to  enable  IPW 
to  earn  a  rate  of  return  of  9.69%  on  rate 
base  during  calendar  year  1994,  which 
is  Period  II. 

A  copy  of  the  appropriate  portions  of 
the  filing  has  been  served  upon  IPW's 
jurisdictional  customers  and  the  State 
Commissions  of  Iowa,  Illinois  and 
Minnesota. 

Comment  date:  August  19.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Missouri  Public  Service  Division 

IDocket  No.  ER94-1510-000) 
Take  notice  that  on  July  29.  1994. 

Missouri  Public  Service  Division  of 

UtiliCorp  United  Inc.  (UtiliCorp) 

tendered  for  filing  a  Notice  of 

Cancellation  of  Rate  Schedule  FERC  No. 

53  between  UtiliCorp  and  the  Citv  of 

Pleasant  Hill. 

Comment  da/e;  August  19.  1994.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  Pennsylvania  Power  Company 

(Docket  No.  ER94-1 51 1-000) 

Take  notice  that  on  August  1. 1994. 
Pennsylvania  Power  Company  (Penn 
Power)  pursuant  to  18  CFR  35.13 
tendered  for  filing  two  proposed 
decreases  in  its  FPC  Electric  Service 
Tariffs  Nos.  30,  31.  32.  33  and  34  to  the 
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Pennsylvania  boroughs  (Borouglis)  of 
New  Wilmington.  Wampum. 
Zelienople.  Ellwood  City  and  Grove 
City,  respectively.  The  first  decrease  is 
a  reduction  in  the  State  Tax  Adjustment 
Surcharge  ("STAS"  or  Rider  1)  from 
0.00%  to  -0.15%  effective  July  21. 
1994.  The  second  change  is  a  decrease 
in  the  Energy  Cost  Rate  ("ECR"  or  Rider 
II)  from  $.00"2767/kWh  to  $.0022087/ 
kWh  effective  August  1.  1994.  The 
revenue  effect  of  the  first  change  is  to 
decrease  annual  revenues  from  the 
municipal  resale  class  bv  approximatclv 
$10,893  or  0»14%.  The  second  change  ' 
results  in  an  aimual  decrease  of  $95,213 
or  1.24%. 

The  five  municipal  resale  customers 
ser\'ed  by  Penn  Power  entered  into 
settlement  agreements  effective  as  of 
September  1, 1984.  These  agreements 
provide  that  these  customers  will  be 
charged  applicable  retail  rates  as  mav  be 
in  effect  during  the  tonus  of  the 
agreements.  Changes  in  rates  were 
agreed  to  become  effective  as  to  these 
resale  customers  simultaneously  with 
changes  approved  by  the  Pennsylvania 
Public  Utility  Commission  ("Pa'PUC"). 
The  proposed  changes  have  been 
implemented  as  to  Penn  Power's  retail 
customers  pursuant  to  Pa.PUC  orders 
and  regulations.  These  settlement 
agreements  were  appro\'ed  bv  the 
Federal  Energy  Regulator\-  Commission 
through  a  Secretarial  letter  dated 
December  14,  1984.  in  Docket  Ncis. 
ER77-277-O07  and  ER81-779-000. 
Waivers  of  certain  filing  requirements 
have  been  requested  to  implement  the 
rate  changes  in  accordance  with  the 
settlement  agreements. 

Copies  of  the  filing  were  served  upon 
Penn  Power's  jurisdictional  customers 
and  the  Pa.PUC. 

Comment  date:  August  IC.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator}-  Commission. 
825  North  Capitol  Street  N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  ix 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  tiecome  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  ttiis  filing  are  on  file  with  the 


Commission  and  are  available  for  puitlli: 

inspection. 

Linwood  A.  Watson,  |r.. 

Acting  Sfcretan: 

IFR  Do<    94-19726  Filed  H-ll-'M;  HA't  ;.inl 

BILUNG  CODE  6717-01-P 


[Docket  No.  CP94-161-000] 

Avoca  Natural  Gas  Storage;  Notice  of 
Availability  of  the  Environmental 
Assessment  for  the  Proposed  Avoca 
Gas  Storage  Field  Project 

.■\usust  5.  1994. 

The  Staff  of  the  Federal  Energy 
Regulator)-  Commission  (FERC  or 
Commission)  has  prepared  an 
Environmental  Assessment  (EA)  on  tin- 
natural  gas  storage  field  facilities 
proposed  by  Avoca  Natural  Gas  Slora^f 
(Avoca)  in  the  above-referenced  docket 

The  E.\  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  propostii 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  majo.'^ 
Federal  action  significantly  affec:tir.g  thi; 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  tlitr 
proposed  Avixra  Gas  Storage  Field 
Project.  The  project  involves 
con.struction  of  five  solution-niindcd 
caverns  in  a  rock  salt  fonnation  about 
4.000  feet  below  tlie  surface.  Up  to  3 
million  gallons  per  day  of  fresh  water 
would  be  used  to  dissolve  the  s;ilt.  and 
an  equivalent  volume  of  brine  would  be 
produced  and  disposed  of  by  injecting 
it  into  deep  geologic  formations  about 
10.000  feet  below  the  surface.  The 
proposed  facilities  include: 

Storage  Cavern  Facilili(!s 

•  ten  solution-mining/storage  r;;i\irti 
uells  (2  per  cavern); 

•  1.82  miles  of  12-inch-diaineter 
water  injection  pipeline: 

•  1.82  miles  of  12-inch-dijinu!ler 
brine  disposal  pipeline: 

•  1.82  miles  of  2-inch-diaMiet(r(!i<'si'i 
injection  pipeline;  and 

•  1.82  miles  of  20-inch-dianM-ter 
n.itural  gas  pipeline. 

Leach  Plant  Facilities 

•  a  pump  building; 

•  three  400-horsepower  fresh  water 
injection  pumps; 

•  six  600-horsepower  brine  disposal 
pumps; 

•  a  brine  settling  pond;  | 

•  storage  tanks  within  concrete  ' 
containment  areas;  and 

•  1 .5-miles  of  electric  power  seniw 
line 
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Water  Source  Facilities 

•  three  large-capacity  fresh  water 
source  wells; 

•  eleven  aquifer  monitoring  wells; 
and 

•  1.48  miles  of  1 2-inch-diameter 
water  pipeline. 

Brine  Disposal  Facilities 

•  six  brine  disposal  wells;  and 

•  5.23  miles  of  12-inch-dianieter 
brine  disposal  pipeline. 

Gas  InjcctionAVithdrawal  Facilities 

•  0.22  mile  of  24-inch-diameter 
natural  gas  pipeline; 

•  a  25,000-horsepower  compressor 
station; 

•  gas  dehydration  facilities;  and 

•  a  meter  station. 

The  purpose  of  the  proposed  project 
'  would  be  to  offer  a  stand-alone  service 
for  storing  natural  gas  which  would 
enhance  the  availability  of  clean- 
burning  natural  gas  for  industrial  and 
utility  customers  in  the  Northeastern 
United  States. 

Avoca  would  interconnect  the  storage 
field  with  Tennessee  Gas  Pipeline 
Company's  pipeline  system.  Potential 
storage  customers  could  then  use  this 
system  as  the  transporter  for  gas  into 
and  out  of  the  Avoca  Gas  Storage  Field. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Division  of 
Public  Information,  941  North  Capitol 
Street  NE..  Room  3104,  Washington,  DC 
20426,(202)208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  andfiarties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Mr.  Steve  Grape, 
Environmental  Project  Manager, 
Environmental  Review  and  Compliance 
Branch  II.  Office  of  Pipeline  Regulation, 
Room  7312,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202)  208- 
1046. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP94-161- 
000  and  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commi.ssion,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  September  6,  1994,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Mr. 
Steve  Grape,  Environmental  Project 
Manager. 


Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commenter  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  notion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  fiUng  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file, 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why' this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Steve 
Grape,  Environmental  review  and 
Compliance  Branch  II,  Office  of  Pipeline 
Regulation,  at  (202)  208-1046. 
L>nwo«d  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-19692  Filed  8-il-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  Nos.  RP94-72-000  and  FA92-59- 
000] 

Iroquois  Gas  Transmission  System, 
L.P;  Informal  Settlement  Conference 

Augusta,  1994. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Friday,  August  12,  1994. 
at  10:00  a.m.,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC.  20426. 

Any  party,  as  defined  by  18  CFR 
385.1Q2(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  edditionai  information,  please 
contact  Mollis  J.  Alpert  at  (202)  208- 
0783  or  Betsy  R.  Carr  at  (202)  208-1240. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

IFR  Doc.  94-19694  Filed  8-11-94;  8:45  am) 
BtLUNG  CODE  6717-01-M 


[Docket  No.  EL94-83-000] 

Ogden  Martin  Systems  of  Onondaga 
Limited  Partnership;  Notice  of  Rling 

August  8,  1994. 

Take  notice  that  Ogden  Martin    - 
Systems  of  Onondaga  Limited  . 
Partnership  (the  "Partnership"),  a 
Delaware  limited  partnership,  on 
August  1, 1994,  filed  a  petition, 
pursuant  to  18  CFR  385.207,  seeking 
waiver  of  the  Federal  Energy  Regulatory 
Commission 'sT'Commission") 
regulations  regarding  accounting 
practices,  reporting  requirements, 
property  dispositions  and 
consolidations,  securities  issuance  or 
assiunptions  of  liability  and  the  holding 
of  interlocking  positionis.  The 
Partnership  has  also  fi^led  a  Motion  for 
Refund  of  Filing  Fee,  pursuant  to  18 
CFR  381.109,  seeking  the  refund  of  the 
S10,930  filing  fee  that  accompanied  the 
petition. 

The  Partnership  will  operate  a 
municipal  solid  waste-to-energy  facility 
(the  "Facility")  under  a  Solid  Waste 
Service  Agreement  with  the  Onondaga 
County  Resource  Recovery  Agency.  "The 
Facility  will  have  a  maximum  net 
electric  power  production  capacity  in 
excess  of  thirty  megawatts  and,  as  a 
result,  is  not  exempt  by  section  201(e) 
of  the  Public  Utility  Regulatory  Policies 
Act  from  regulation  under  Part  11  of  the 
Federal  Power  Act.  The  Facility  is 
certified  as  a  qualifying  small  power 
production  facility  wi^in  the  meaning 
of  sections  201  and  210  of  the  Public 
Utilities  Regulatory  Policies  Act  and  the 
regulations  promulgated  thereunder. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  the  Petition 
or  Motion  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  31, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-19693  Filed  8-11-94;  8:45  ami 

BILLING  CODE  6717-Ot-M 
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(Docket  No.  ER91-195-017] 

Westtfm  Systems  Power  Pool;  Notice 
of  Filing 

Augusts,  1994. 

Take  notice  that  on  August  1,  iyU4. 
the  Western  Systems  Power  Pool 
(VVSPP)  filed  certain  information  as 
required  by  Ordering  Paragraph  (D)  of 
the  Commission's  June  27. 1991,  Order 
(55  FERC  1 61.495)  and  Ordering 
Paragraph  (C)  of  the  Commission's  June 
1,  1992.  Order  on  Rehearing  Denying 
Request  Not  To  Submit  Information,  and 
Cranting  In  Part  And  Denying  In  Part 
Privileged  Treatment.  Pursuant  to  IH 
CFR  38.21 1 .  WSPP  has  requested 
privileged  treatment  for  some  of  the 
information  filed  consistent  with  the 
June  1.  1992,  order.  Copies  of  VVSPP's 
informational  filing  are  on  file  with  the 
Commission,  and  the  non-privileged 
portions  are  available  for  public; 
inspection. 
I.inwood  A.  Watson.  Jr., 
Acting  Secretary: 

ifK  Hoc:.  94-19691  Fil»^d  8-1 1-<)4;  8:45  i.nil 
BILLING  CODE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5050-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Proteftiim 
Agency  (EPA). 
ACTION:  Notictv 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  spq.).  this  notice  announces  thdt 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  descrilMvs  the  nature  of  the 
information  collection  and  its  expecfetl 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Conmients  must  be  submitted  on 
or  before  September  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  I  i.r 
further  information  or  to  obtain  a  copy 
of  this  ICR  contact  Sandy  Farmer  ,^t  FI'  \ 
(202) 260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention.  Pesticides  and 
Toxic  Substances 

'Fitlu:  Pesticide  Product  Registration 
Maintenance  Fee  (EPA  ICK  No.: 
1214.03;  OMB  No.:  2070-0100).  This  is 
a  request  for  extension  of  the  expiration 
date  of  a  currently  approved  f:ollection 


Abstract:  THe  1988  amendments  to 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA)  require 
pesticide  registrants  to  pay  an  annual 
fee  for  each  pesticide  registered  with 
EPA.  To  aid  in  the  collection  of  these 
fees,  EPA  will  send  a  maintenance  fee 
filing  form  (EPA  Form  No.  8570-30  and 
instructions)  to  eacliregistrant.  The 
registrants  must  complete  this  form  aad 
return  it  to  the  Agency.  The  Agent  y 
u.ses  the  information  to  ensure  that' the 
fees  prescribed  by  the  recent  revisions 
to  FIFRA  have  been  paid  by  each 
registrant.  These  data  are  also  used  to 
ensure  proper  adjustment  to  the 
Agency's  computer  files.  The  files  are. 
updati'd  to  refiect  changes  in  the  status 
of  registrations  resulting  from  registrants 
respoiLses. , 

Burden  State^ment:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  less  than  one  hour 
per  response.  This  e.'Jtimate  includes  th.e 
time  needed  to  review  instructions, 
gathfir  the  data  needed,  complete  thi- 
form  and  review  the  collection  of 
information. 

Respondents.  Pestit  ide  Product 
Registrants. 

Kstimated  No.  of  Respondents:  2,(Hi() 

Estimated  No.  of  Respondents  Per 
Respondent:  1. 

EstiriHitcd  Tutal  Annual  Burden  on 
F*.;spondents;  2.000  hours. 

Frequency  of  Collection:  Aniuiallv. 

.Send  comments  regarding  the  hunlcji 
estinuite.  or  any  other  aspect  of  the 
information  collection,  including 
.suggestions  for  rcduf:ing  the  burdim  to 
.Sandy  Farmer.  U.S.  Environmental 

Protection  .Agcncv.  Information  Polj(  \ 

Branch  (PM  223Y).  401  M  Street.  S\V. 

Wa.'.hington.  DC  20460. 
Matthf.w  Mitchell.  Office  of 

Management  and  Budget,  UiiUr  ol 

Information  and  Regulatorv  .Affairs, 

72.T  17th  Street.  NW,  Washington.  FK  : 

20.'>o:i. 

U.itfd  luiy  2(>   l"t't4 
lane  Stcw.irt, 

Actinf;D:rcrti>r. 

iJR  IJoi,.  94-t979r,  Kilfd  R-1  1-04;  ft  :4.S  .,;•  | 

BILLING  CODE  eSeO-«(MM 


tFRL-5050-1] 

Techlaw,  Inc.  and  CDM  Federal 
Programs  Corporation;  Transfer  of 
Data  to  Contractor  and  Subcontractor 

AGENCY:  I  .S.  Environmental  Protection 
Agen(.y. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  persons 
vvho  have  submitted  information  to  the 
United  States  Environmenf.n!  Prot(«1ioji 


Agency  (EI^A)  under  sertion  104  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  LiabiJit-. 
Act  of  1980.  as  amended  (CERCLA). 
EP.A  has  contracted  with  TcchUvv.  !in.. 
to  perform  work  for  the  EPA.  New 
England  Region.  Waste  Management 
Division.  TechLaw,  Inc.,  has 
subcontracted  with  Science 
Applications  International  Conioiatioi' 
(SAK.),  CDM  Federal  Programs 
Corporation  (CDM-FPC),  and 
HydroGeologic.  Inc.  (HGL).  TechLav\ 
Inc..  and  SAIC.  CD.M-FPC  and  Hf;L  as 
subcontractors  to  TechLaw,  Inc.,  will  be 
provided  access  to  certain  inform.ntion 
submitted  to  EPA  under  CERCLA 
.section  104.  Some  of  this  information 
may  have  been  claimed  to  fx» 
confidential  business  information  (CBII 
by  submitters.  This  information  will  be 
transferred  to  IVc.hLaw,  Inc..  conr-sfcp.! 
with  the  requirements  of  40  CFK 
2.310(h)(3).  Access  to  this  infonncitiou  i>, 
necessary  for  tlie  performance  of  this 
contract. 

DATES:  Conmunt^  should  U-  submitleil 
1o  EPA  within  five  working  davs  after 
pulilication  of  this  notice  in  the  Federal 
Register. 

ADDRESSES:  Cu.Mments  should  be 
.iddressed  to  Joan  Maddalozzo,  Waste 
.Management  Division.  Supcrhuid 
Enfon;einent  Support  Sw.tion  (HIi.S- 
C.Wti).  Fnviriinmental  Protection 
Agencv,  J  F  K.  Federal  Buildino.  H<isi(.;i 
MA  0220:i. 

FOR  FURTHER  INFORMATION  CONTACT:  JiM;i 
Moddaloz^o.  Wa.stc  ManagenjenI 
Division.  Supr-rfund  Enforcement 
Support  Section  (HE.S-CiANfi). 
Environmentdl  Protei.tion  .\ge!u  v.  |.F  K 
Federal  Building.  Boston  .N!A  022fl.i. 
Telephone  nunAier:  (l>17)  573-9fS42. 
SUPPLEMENTARY  INFORMATION:  Tei  hl-f.v. 
!i:i .  !f>H-W4-0ni9).  and  SAIC.  t:n.M- 
Fl'C,  and  M(;i..  as  subcontractors  to 
Tei.hl  aw.  I:u.  .  will  assist  the  i;i'.\.  N.-.v 
Ijigland  R<;i;ion.  Waste  Manatcn-.r.-it 
I)ivisi«in  ui  preparing  cost 
docismentation  packages  j)ijrs!;;ir)i  lo  (!:e 
f-ompreh-nsiv  e  Environmental 
Kespon.v.  Com. pens.it ion  and  I.iabilitv 
.^ct  of  1030,  as  amended  {C:i;R(:I.A).  The 
t  ost  dor:um<'ntation  packages  will  bi- 
nned to  support  the  n>C(>very  of  past 
costs  during  the  nt^gotiation/litigation 
process  under  CERCI.A  and  for 
re.spiindiiit;  to  Freedom  of  Infor;iiatit.ii 
.\(  t  (FC)l.-\)  requests.  The  iiiform.ition 
ii-;ed  to  (  omjjile  the  cost  dticunientation 
jiackages  has  f)een  submitted  to  Ei'A 
iinder  s.H:tiim  104  of  CERCI.A  and 
c<»nsists  of  contractor  invoices  and 
contrac:tor  wr)rk  performam  e 
document*.  Some  of  this  information 
may  be  entitled  to  confidential 
in-jitme.'it.  EPA.  New  England  Reeioii. 


I 
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Waste  Management  Division  has 
determined  that  access  by  this 
contractor  and  subcontractors  to  this 
information  is  necessary  for  the 
performance  of  this  contract. 

In  accordance  with  the  requirements 
of  40  CFR  2.310(h)(2),  EPA's  contract 
with  TechLaw,  Inc.  and  the 
subcontractors  with  SAIC.  CDM-FPC, 
and  HGL  prohibits  disclosure  of  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from 
EPA,  and  requires  the  return  to  EPA  of 
all  copies  of  the  information  upon 
request  by  EPA,  whenever  the 
information  is  no  longer  required  by  the 
contractor  for  the  performance  of  the 
contract,  or  upon  completion  of  the 
contract.  Each  employee  of  the 
contractor  and  subcontractors  who  will 
have  access  to  the  information  has  been 
or  will  be  required  to  sign  a  written 
agreement  honoring  the  terms  specified 
in  the  contract  before  they  have  access 
to  any  confidential  information. 

Any  data  submitted  to  EPA  under 
section  104  of  the  Act  and  claimed  to  be 
conHdcntial  will  be  transferred  no 
sooner  than  10  working  days  after 
publication  of  this  Notice  in  the  Federal 
Register. 

Affected  parties  may  submit 
comments  to  EPA  within  five  working 
days  of  the  publication  of  this  Notice. 

Dated:  July  13.  1994. 
Patricia  L.  Meaney, 

Acting  Regional  Administrator. 

|FR  Doc.  94-19762  Filed  8-11-94;  8:45  am] 

BILUNG  COOC  eiW  50  M 


[FRL-5029-«] 

Public  Water  System  Supervision 
Program  Revision  for  ttie  State  of 
Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  givnn  in 
accordance  with  the  provision  of  section 
1413  of  the  Safe  Drinking  Water  Act,  as 
amended,  42  U.S.C.  300f  ef  seq.,  and  40 
CFR  part  142,  subpart  B,  the  National 
Primary  Drinking  Water  Regulations 
(NPDWR).  that  the  State  of  Illinois  is 
revising  itu  approved  Public  Water 
System  Supervision  (PWSS)  primacy 
program.  The  Illinois  Environmental 
Protection  Agency  (lEPA)  has  adopted 
drinking  water  regulations  for  Lead  and 
Copper,  44  synthetic  organic  chemicals 
(SOCs),  12  inorganic  chemicals  (lOCs), 
and  8  volatile  organic  chemicals  (VOCs) 
that  correspond  to  the  NPDWR  for  Lead 
and  Copper,  SOCs,  lOCs,  and  VOCs,  and 
promulgated  by  the  U.S.  Environmental 


Protection  Agency  (USEPA)  on  June  7, 
1991  (56  PR  26460-26564).  on  January 
30,  1991  (56  PR  3526-3597),  as 
amended  on  July  1, 1991  (56  PR  30266- 
30281),  end  on  July  17, 1992  (57  PR 
31776-31849).  The  USEPA  has 
completed  its  review  of  Illinois'  PWSS 
primacy  program  revision  and  has 
determined  that  these  sets  of  state 
program  revisions  are  not  less  stringent 
than  the  corresponding  Federal 
regulations. 

The  USEPA  has  determined  that  the 
Illinois  rule  revisions  meet  the 
requirements  of  the  Federal  rule. 
Therefore,  the  USEPA  has  determined 
that  these  sets  of  state  program  revisions 
are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
is  proposing  to  approve  the  lEPA's  rule 
revisions. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may. 
request  t  public  hearing  on  or  before 
September  12,  1994.  If  a  public  hearing 
is  requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator. 

Requests  for  public  hearing  should  be 
addressed  to:  Rosemarie  Karas,  (WD- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  ontity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determinations  and  of  infonnation  that 
the  requesting  person  intends  to  submit 
at  siic;h  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
riiquost  is  made  oni)ehalf  of  an 
organization  or  other  entity,  the 
signaturr  of  a  responsible  official  of  the 
organization  or  oth<!r  entity. 

Notice  of  any  liearing  shall  bo  given 
not  less  than  fifteon  (15)  days  prior  to 
the  tii!i«  scheduled  for  the  hnaring.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Illinois.  A 
notice  \»ill  be  sent  to  the  person(s) 
requesting  the  hearing  as  wt;!!  as  to  the 
State  of  Illinois.  The  hearing  noti<.x;  will 
include  a  statement  of  purpose, 
infonnation  regarding  the  time  and 
location,  and  the  address  and  telephone 
number.where  interested  persons  may 


obtain  further  information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  eflective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  Dot 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  September  12, 
1994.  Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  these 
determinations. 

All  documents  related  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Illinois  Environmental  Protection 
Agency.  Division  of  Public  Water 
Supplies,  2200  Churchill  Road, 
Springfield,  Illinois  62794-9276. 
State  Docket  Officer:  Mr.  Roger  D. 

Selburg,  (217)  785-0561. 
Safe  Drinking  Water  Branch,  Drinking 
Water  Section,  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemarie  Karas,  Region  5,  Drinking 
Water  Section  at  the  Chicago  address 
given  above,  telephone  312/353-8652. 

Authority:  (Sec.  141.3  of  the  Safe  Drinking 
Water  A»  t,  .is  amended  (1986),  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations) 

Signed  this  2nd  day  of  August  1994. 
Michelle  D.  Jordan, 

Acting  Regional  Administrator,  U.S.  EPA, 
Rfgion  5. 

IFR  Doc.  94-19763  Filed  8-11-94;  8:45anil 

BILLMG  CODE  UeO-SO-P 


[FRL-5051-7] 

Notice  of  Public  Water  Supervision 
Program:  Program  Revision  for  the 
State  of  Vermont 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notic-e. 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Vermont  is  revising  its 
approved  .State  Public  Water  Supply 
Supervision  Primacy  Program.  Vermont 
has  adopted  drinking  water  regulations 
for  eight  volatile  organic  chemicals  thai 
correspond  to  the  National  Primary 
Drinking  Water  Regulations  for  ei^t 
volatile  organic  chemicals  promulgated 
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by  EPA  on  July  8. 1987  (52  FR  25690). 
EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  Federal 
regulations.  Therefore.  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
public  hearing  must  be  submitted  by 
September  12. 1994  to  the  Regional' 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  September  12, 1994,  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  on  September  12. 
1994. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator  s 
determination  and  of  information  that 
the  requesting  person  intended  to 
submit  at  such  hearing.  (3)  The 
signature  of  the  individual  malting  the 
request:  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

Water  Suppies  Division.  Vermont 
Department  of  Environmental 
Conservation.  103  South  Main  Street. 
Waterbury,  VT  05676  and 

U.S.  Environmental  Protection 
Agency— Region  I.  Ground  Water 
Management  and  Water  Supply 
Branch.  One  Congress  Street— 11th 
Floor.  Boston.  MA  02203 — 2211 

FOR  FURTHER  INFORMATKDN  CONTACT:  A. 
Hatzopoulos.  U.S.  Environmental 
Protection  Agency — Region  I.  Ground 
Water  Management  and  Water  Supply 
Branch.  J.F.K.  Federal  Building.  Boston. 
MA  02203-2211.  Telephone  (617)  565- 
4884. 


Dated:  August  4.  1994. 
John  P.  DeVillan. 
Regional  Administrator. 
(PR  Doc.  94-19772  Filed  »-n-94: 8:45  ami 

BILUNG  CODE  6560-50-P 


Authority 

Section  1413  of  the  Safe  Drinking 
Water  Act.  as  amended  (1988);  and  40 
CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations. 


[ER-FRL-4714-2) 

Environmental  Impact  Statements  and 
Regulations;  AvaiiabUity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  25.  1994  Through  July  29, 
1994  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  08,  1994  (59  FR  16807). 

FINAL  EISs 

ERP  No.  F-AFS-L65202-ID  Katka 
Peak  Timber  Sale  and  Road 
Construction,  Implementation.  Bonners 
Ferry  Ranger  District.  Idaho  Panhandle 
National  Forests.  Boundar)'  County.  ID. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L65203-OR.  Fox 
Ecosystem  Restoration  Projects:  Day  and 
Dimning  Timber  Salvage  Sales  and 
Other  Projects.  Implementation. 
Malhaur  National  Forest.  Long  Creek 
Ranger  District.  Grant  County.  OR. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessarj'.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-COE-E36173-FL  Centra! 
and  Southern  Florida  (Canal  111  (C- 
111))  Project,  for  Flood  Control  and 
other  Purposes.  Implementation.  South 
Dade  County.  FL. 

Summary:  EPA  had  no  objections  to 
the  project. 

ERP  No.  F-FHW-E40312-NC,  NC-64/ 
Pittsboro  Bypass  Construction.  NC-1514 
to  NC-64  near  B.  Everett  Jordan  Lake. 
Funding  and  Possible  COE  Section  404 
Permits.  Town  of  Pittsboro.  Chatham 
County.  NC. 

Summary:  EPA's  review  found  major 
impacts  to  upland  forest  land  and  to  a 
lesser  extent,  wetland  hardwood  forest 
systems.  Mitigation  for  these  losses  was 
recommended. 


Dated:  August  9. 1994. 
Ridiani  E.  Sanderson, 

Director,  Office  of  Federal  Acli\iiu-s. 

(FR  Doc.  94-19761  Filed  &-11-94;  8:45  .uri! 

BILLING  CODE  6SM-6»-U 


[En-FRL-4714-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260^5075,  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  August  01.  1994 
Through  August  05. 1994  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  940312.  Final  EIS.  AFS.  CO. 
Long  Draw  Reservoir  and  Dam.  Land 
Use  Authorization.  Special-Use- 
Permit.  Rooseveh  National  Forest. 
I^arimer  County.  CO.  Due:  September 
12.  1994,  Contact:  Jean  Thomas  (303) 
498-1267. 

EIS  No.  940313.  Final  EIS.  AFS.  CO.  Joe 
Wright  Reservoir  and  Dam.  Land  Use 
Authorization  and  Special  Use 
Permit.  Roosevelt  National  Forest. 
City  of  Fort  Collins.  Larimer  Coimty. 
CO.  Due:  September  12.  1994. 
Contact:  Jean  Thomas  (303)  498-1267 

EIS  No.  940314.  Final  EIS.  AFS.  ID.  Van 
Camp  Timber  Sales  and  Winter  Range 
Improvements.  Road  Construction/ 
Reconstruction.  Implementation. 
Clearwater  National  Forest.  LocLvi 
Ranger  District.  Idaho  County.  ID. 
Due:  September  12. 1994.  Contact 
Kris  Hazelbaker  (208)  926-4275 

EIS  No.  940315.  Draft  EIS.  AFS.  SC. 
Francis  Marion  National  Forest  I,aiKi 
and  Resource  Management  Plan. 
Implementation.  Charleston  and 
Berkeley  Counties.  SC.  Due: 
November  15, 1994.  Contar  t  Diivid 
W.  Wilson  (803)  561-4000- 

EIS  No.  940316.  Draft  EIS.  FHW,  .Ml. 
US-31  Petoskey  Area  Transportation 
Improvement  Project.  Construction, 
Funding.  Right-of-Way  and  COE  | 

Section  10  and  404  Permits.  City  of       ' 
F'etoskey.  Emmet  County.  MI.  Due: 
September  26. 1994.  Contact:  Norm 
Stoner(517)  377-1880. 

EIS  No.  940317.  Legislative  Draft  EIS. 
AFS.  NC.  TN.  Hiwassee  and  Tellico 
Rivers.  Wild  and  Scenic  Rivers  Study, 
Suitability  or  NonsuitabiUty.  National 
Wild  and  Scenic  River  System. 
Cherokee  National  Forest  and 
Nantahala  National  Forest.  Polk  and 
Monroe  Counties.  TN  and  Cherokee 
County.  NC.  Due:  September  26. 1994. 
Contact:  Amv  L.  Fore  (615)  263-5486. 
EIS  No.  940318.  Final  EIS,  APH,  Logs. 
Lumber  and  Other  Unmanufactured 
Wood  Articles  lmportati(m. 


41442  Federal  Register  /  Vol.  59,  No.  155  /  Friday.  August  12.  1994  /  Notices 


Improvements  to  the  existing  system 
to  Prohibit  Introduction  of  Plant  Pests 
into  the  United  States,  Due: 
September  12. 1994.  Contact:  Richard 
Orr  (301)  436-8939. 

EIS  No.  940319,  Final  EIS,  BLM,  CA. 
Rajl'Cycle-Bolo  Station  Class  III 
Nonhazardous  Waste  Landfill  Project. 
Construction  and  Operation,  Federal 
Land  Exchange  and  Right-of-Way 
Grants,  San  Bernardino  County,  CA, 
Due:  September  12. 1994,  Contact: 
Doug  Romoli  (909)  697-5230. 

EIS  No.  940320,  Final  Supplement  EIS, 
FHW,  MD,  Boston  Street  Corridor  (a 
part  of  the  former  1-83  Corridor 
Project)  Transportation 
Improvements,  Chester  Street  to 
Conlking  Street,  Additional 
Information  concerning  New 
Alternatives  Under  Consideration, 
Approval  and  Funding,  East 
Baltimore,  Baltimore  County,  MD, 
Due:  September  12,  1994,  Contact:  Mr. 
David  Lawlon  (410)  962-4440. 

EIS  No.  940321.  Draft  Supplement  EIS, 
USA,  NM.  UT.  Theater  Missile 
Defense  (TMD)  Extended  Test  Range 
Project,  US  Army  Ground-Based  TMD 
Missiles  Extended  Range  Test  Using 
New  Potential  Booster  Drop  Zones, 
White  Sands  Missile  Range  and  Fort 
Wingate  Depot  Activity,  NM;  and 
Green  Launch  Complex,  UT.  Due: 
September  26. 1994,  Confant:  David  C. 
Hasley  (205)955-1257. 

EIS  No.  940322.  Draft  EIS.  DOE/IBR/ 
COE,  OR,  Columbia  River  System 
Operation  Review  (SOR),  Multiple 
Use  Management,  Long-Term  System 
Planning  By  Interested  Parties  Other 
than  Management  Agencies,  Canadian 
Entitlement  Allocation  Agreement 
Renewal  or  Modifiration  and  Pacific 
NW  Coordination  Agreement  Renewal 
or  Rv'P.egotiation.  OR,  Due:  September 
26.  1994.  Contact:  Philip  Thor  (DOE/ 

.     BPA)  (503)  230-4235. 

The  US  Department  of  Energy's. 
Bonneville  Power  Admin.  (BPA);  US 
Army  Corps  of  Engineers'  (COE)  and  US 
Department  of  the  Interior's,  Bureau  of 
Reclamation  (IBR)  are  Joint  Lead 
Agencies  for  this  project.  Other  Agency 
Contacts  are:  John  Doolev  (IBR)  (503) 
230-4235  and  Witt  Anderson  (COE) 
(503)321-5189. 

Amended  Notices 

LIS  No.  940238.  Draft  EIS.  UAF,  GLl, 
Andersen  Air  Force  Base  (AFB)  .Solid 
Waste  Management  Complex, 
Construction.  Island  of  Guam,  GU, 
Due:  August  08.  1994.  Contact:  Bob 
Landis  (808)  449-0473.  Published  FR 
6-24-94— Officially  Canceled  by 
Preparing  Agency. 


Dated:  August  9, 1994. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

IFR  Doc.  94-19760  Filed  8-11-94;  8:45  ami 

BILLma  CODE  6SeO-60-U 


[EPA-FRL-5050-4] 

Request  for  Comment  on  Draft 
Methodology  Document  on  Setting 
Priorities  for  Hazardous  Waste 
Minimization 

AGENCY:  Environnental  Protection 
Agency  (EPA). 

ACTION:  Notice  o'  Availability  of 
Document. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
availability  of  a  document,  describing  a 
draft  methodology,  entitled  "Setting 
Priorities  for  Hazardous  Waste 
Minimization"  ("Draft  Methodology 
Document")  and  solicits  comments  on 
this  document.  (EPA  also  sohcits 
comments  on  a  previously-released  draft 
document  entitled  "Draft  RCRA  Waste 
Minimization  National  Plan"  ("Draft 
Plan")  and  extends  the  comment  period 
for  this  document.) 

DATES:  Comments  regarding  the  Draft 
Methodology  Documpnt  should  be 
sub.nijlted  by  September  9.  1994.  (When 
the  Draft  Flan  was  released  on  May  24, 
1994,  comments  were  requested  by 
August  31, 1994;  comments  on  the  Draft 
Plan  are  now  requested  by  September  9. 
1994.) 

AODRiSSES:  All  comments  must  be 
submitted  in  writing  (including  an 
original  and  two  copies)  to:  RCRA 
Information  Center  (5305),  U.S. 
i'nvironmenlal  Protection  Agencv.  401 
M  Street.  S.W..  Washington.  D.C' 20460. 
(When  the  Draft  Plan  was  released, 
comments  on  the  Draft  Plan  were  to  be 
submitted  to  the  following  address: 
Director,  Waste  Management  Division 
(5302W).  U.S.  EPA.  Washington,  D.C. 
20-;60.  Comments  may  now  also  be 
submitted  to  the  RCRA  Information 
Center  at  the  address  given  above.) 

Comments  should  reference  docket 
number  F-94-WMNA-FFFFF. 
Comments  should  be  submitted 
separately  for  the  Draft  Methodology 
Document  and  the  Draft  Plan  and 
should  identify  which  document  they 
pertain  to.  Commenters  who  wish  to 
riaim  as  Confidential  Business 
Information  any  parts  of  their  comments 
must  tubmit  an  original  and  two  copies, 
under  separate  cover,  to:  Document 
Contrtjl  Officer  (5305),  Office  of  Sohd 
Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  S.W., 
Washington.  D.C.  20460. 


FOR  FURTHER  iNFORMATlON  CONTACT:  For 
general  information,  or  for  copies  of  the 
documents  described  in  this  notice, 
contact  the  RCRA  Hotline,  toll  free  at 
(800)  424-9346.  TDD  (800)  553-7672. 
For  specific  information  pertaining  to 
the  documents,  contact  Mark  Ralston, 
Office  of  Solid  Waste,  at  703-308-8595. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18, 1993,  Administrator  Carol 
Browner  announced  an  initiative  to 
further  the  protection  of  human  health 
and  the  environment — referred  to  as  the 
Hazardous  Waste  Mtnimization  and 
Combustion  Draft  Strategy  ("Draft 
Strategy").  The  Draft  Strategy  iwas 
designed,  among  other  things,  to  further 
the  reduction  in  the  quantity  and 
toxicity  of  hazardous  wastes  generated 
in  the  United  States  as  well  as  to 
strengthen  federal  controls  governing 
hazardous  waste  combustion.  Since  the 
announcement  of  the  Draft  Strategy,  the 
Agency  has  held  extensive  discussions 
with  all  the  interested  stakeholders, 
including  a  series  of  Roundtable 
discussions.  Based  on  these  discussions. 
EPA  developed  and  released  on  May  24. 
1994,  a  Draft  Plan  to  implement  the 
waste  minimization  part  of  the  Draft 
Strategy. 

The  Draft  Plan  describes  two  phases: 
the  first  phase  focuses  on  hazardous 
wastes  containing  metals  and/or 
halogenated  organics  burned  in 
combustion  units.  The  second  phase 
will  move  beyond  metal-  and  halogen- 
containing  wastes  managed  in 
combustion  devices  and  will  address 
.source  reduction  and  recycling 
opportunities  for  the  broader  universe  of 
hazardous  wa.stcs  managed  by  a  variety 
of  practices. 

Key  components  of  the  Draft  Plan 
include:  establishing  specific  goals  for 
source  reduction  and  recycling; 
prioritizing  wastestreams  and  industri;il 
processes  for  source  reduction  and 
recycling;  identifying  and  evaluating 
source  reduction  and  recycling 
opportunities  for  these  wastestreams 
and  industrial  processes;  arraying 
potential  voluntary  and  regulatory 
mechanisms  for  effecting  source 
reduction  and  recycling;  and  measuring 
progress. 

One  of  the  building  blocks  for  the 
Draft  Plan  is  setting  priorities  for  source 
reduction  and  recycling.  EPA  has 
developed  and  is  today  releasing  the 
Draft  Methodology  Document,  which 
describes  a  proposed  hazard-based 
methodology  for  ranking  hazardous 
wastestreams  and,  in  turn,  ranking  the 
indu.strial  processes  that  generate  them. 
The  document  also  presents  draft 


ranking  results  for  cerUiin  wastestreams 

and  industrial  processes. 
EPA  is  soliciting  comments  from 

reviewers  on  a  number  of  specific  issues 

presented  in  the  Draft  Methodology 

Document.  Some  of  these  issues  are 

summarized  below. 

— Criteria  relevant  to  developing  a 
prioritization  methodology.  There  are 
a  number  of  criteria  which  could 
potentially  be  considered  in  setting 
priorities  for  waste  minimization. 
Some  potential  risk-  or  hazard-based 
criteria  include: 

•  Waste  quantities 

•  Waste  characteristics  (e.g.. 
constituent  concentrations  and 
physical/chemical  properties) 

•  Waste  management  practices  (e.g.. 
combustion) 

•  Constituent  releases 

•  Fate  and  transport 

•  Human  and  ecological  exposurts 

•  Human  and  ecological  toxicity 
Other  possible  criteria  include: 

•  Protection  of  natural  resources  (e.g.. 
stratospheric  ozone  and  ground  water) 

•  Demand  for  waste  management 
capacity 

•  Environmental  justice  concerns 

•  Technical/economic  feasibility  of 
promoting  waste  minimization 

The  Agency  is  soliciting  comments  on 
which  criteria  (among  those  listed  above 
or  others  not  listed  above)  should  be 
emphasized  in  setting  priorities  for 
minimization  of  hazardous  wastes. 
— Sources  of  waste  characterization 
data.  While  the  Agency  has  collected 
waste  characterization  data  as  part  of 
hazardous  waste  listing 
determinations  and  industry  sur\'eys. 
most  of  these  data  have  limitations 
(e.g.,  the  data  are  often  more  than  five 
years  old).  Some  of  the  more 
important  and  challenging  data 
elements  for  prioritizing  hazardous 
wastes  (and.  in  turn,  industrial 
processes)  based  on  hazard  are:  (1)  the 
identities  of  constituents  (i.e.. 
chemicals)  present  in  wastestreams. 
and  (2)  the  concentrations  of  the 
constituents.  Therefore,  the  Agency 
solicits  comment  on  whether  there  are 
other  readily-available  sources  of 
waste  characterization  data,  in 
addition  to  the  data  already  obtained 
by  EPA,  that  include  these  data 
elements  and  that  could  potentially  be 
employed  for  ranking  these 
wastestreams  (e.g..  data  collected  by 
state  regulatory  agencies  or  technical 
assistance  centers). 
— Emphasis  on  hazard  of  wastes  as 
generated.  Consistent  with  the  goal  of 
the  Draft  Plan  to  reduce  the  quantity 
and  toxicity  of  hazardous  wastes, 
EPA 's  draft  methodology  prioritizes 
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wastestreams  based  on  the  hazard 
associated  with  those  wastes  as 
generated.  In  effect,  it  identifies  and 
promotes  source  reduction  for  the 
most  per\'asive,  toxic,  mobile, 
persistent,  and/or  bioaccumulative 
v^'astes,  based  on  the  characteristics  of 
the  wastes  prior  to  management.  At 
present,  the  draft  methodology  does 
not  directly  consider  the  hazard 
associated  with  the  wastes  as 
managed  (e.g.,  considering  releases 
and  exposures  following  combustion 
of  the  wastes).  EPA  requests  comment 
on  the  appropriateness  of 
emphasizing  the  hazard  of  wastes  as 
generated  in  developing  a  national- 
level  screening  methodology  for 
prioritizing  hazardous  wastes. 
—Applicabiiity  ofEPA's  as-generated 
hazard-based  methodology  to 
combusted  wastestreams  containing 
metals  and/or  halogenated  organics. 
Given  that  metals  are  not  destroyed  by 
combustion  (and  typically  exit  the 
combustion  unit  in  ash,  air  releases, 
or  product),  EPA  is  soliciting 
comments  on  whether  EPA's  draft  as- 
generated  hazard-based  methodology 
is  appropriate  for  national  screening 
of  wastestreams  containing  metals. 
EPA  is  also  seeking  comments  on 
whether  the  draft  methodology  is 
appropriate  for  wastestreams 
containing  halogenated  organics,  or 
whether  the  draJt  methodology  should 
be  modified  to  better  reflect  the 
hazard  of  these  compounds  as 
managed  (e.g.,  through  applying  a 
destruction  amd  removal  efficiency 
(DRE)  factor  to  halogen  concentrations 
in  wastes,  prioritizing  based  on  the 
percent  halogen  in  waste  feedstocks, 
focusing  on  wastestreams  containing 
dio.xin  precursors,  or  using  another 
approach).  EPA  would  also  be 
interested  in  commenters'  views  on 
whether  the  draft  methodology  should 
be  complemented  by  considering 
releases/transfers  reported  in  the 
Toxics  Release  Inventory  (TRI). 

II.  Availability  of  Documents 

The  Draft  Methodology  Docuqient  and 
the  Draft  Plan  are  available  for  viewing 
at: 

r:PA 

RCR.^  Information  Center 
Room  2616 
401  .M  Street.  S.W. 
Washington,  D.C.  20460 

The  RIC  is  open  from  9:00  to  4:00 
Monday  through  Friday,  except  for 
federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials.  Call  (202)  260-9327  for 
appointments.  Copies  of  the  documents 
may  be  obtained  by  calling  the  RCRA 


Hotline,  toll  free  at  (800)  424-9,346.  TDD 
(800) 553-7672. 

Dated:  July  26. 1994. 
Michael  Shapira, 
Director.  Office  of  Solid  Waste. 
jFR  Doc.  94-T1977I  Filed  8-11-94:  8:45  am! 
BILUNG  CODE  ISW  6C  P 


[FRL-5051-6] 

National  Environmental  Education 
Advisory  Council;  Public  Meeting 

Notice  is  hereby  given  that  the 
National  Environmental  Education 
Advisory  Council,  established  under 
section  9  of  the  National  Environmental 
Education  Ad  of  1990,  will  hold  an 
qpen  public  meeting  on  September  1 2- 
13. 1994.  The  meeting  will  take  place  at 
U.S.  EPA.  401  M  Street,  S.W.,  OCF.PA 
Conference  Room.  3rd  Floor,  West 
Tower,  Washington,  D.C.  The  meotinj^ 
will  be  held  on  Monday.  September 
12th  from  9:00  am  to  5:00  pm  and  on 
Tuesday,  September  13th  from  9:00  am 
to  2.00  pm.  The  purpose  of  this  meeting 
is  to  provide  the  Advisory  Council  with 
an  opportunity  to  offer  ongoing  advice 
to  EPA's  Environmental  Education 
Division  on  its  implementation  of  the 
National  Environmental  Education  Ac:t. 

Members  of  the  public  are  invited  to 
attend  the  meeting  and  to  submit 
wTitten  comments  to  EPA  following  thf 
meeting.  For  additional  information 
regarding  the  Advisory  Council  or  the 
upcoming  meeting,  please  contact 
Kathleen  MacKinnon.  Environmental 
Education  Division  (1707),  Office  of 
Communications,  Education  and  Public 
Affairs,  U.S.  EPA.  401  M  Street.  S.W.. 
Washington.  D.C.  20460,  202-260- 
4951. 

Dated:  )u!y  29,  1994 
Kathleen  MacKinnon, 
De.-iignated  Federal  Official.  S'alivnnI 
Envimnmenlal  Education  Advifron,'  Cniincil 
ITR  Dor.  94-19765  Filed  8-11-04;  8:45  am] 
BILLING  CODE  aSM-MMM 


(FRL-5050-7] 

Proposed  Purchaser  Agreement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of 
1980,  as  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice;  Request  for  public 
comment. 

SUMMARY:  In  accordance  with  Sectitm 
1 2Z  of  the  Comprehensive 
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Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9622rnotice  is 
hereby  given  that  a  proposed  purchaser 
agreement  associated  with  the  Publicker 
Industries  Inc.  Superfund  Site  in 
Philadelphia,  Pennsylvania  was 
•  executed  by  the  Pennsylvania 
Department  of  Environmental  Resources 
C'PADER")  and  the  United  States 
Environmental  Protection  Agency 
("EPA")  on  June  23,  1994  and  is  subject 
to  final  approval  by  the  United  States 
Department  of  Justice.  The  proposed 
purchaser  agreement  would  resolve 
certain  potential  claims  of  the  United 
States  under  sections  106,  107(a).  107(f), 
113(fl  and  113(g)(2)  of  CERCLA.  42 
U.S.C.  9606,  9607(a),  9607(f),  9613(f) 
and  9613(g)(2),  and  Section  7003  of  the 
Solid  Waste  Disposal  Act,  as-amended. 
42  U.S.C.  6973,  against  Delaware 
Avenue  Enterprises,  Inc.,  Cresmont 
Limited  Partnership,  and  Holt  Cargo 
Systems,  Inc.  (the  " Purchasers ').  The 
settlement  would  require  the  Purchasers 
to  pay  a  principal  payment  of 
52,300,000  (52,070,000  to  EPA  and 
5230,000  to  PADER)  over  an 
approximately  three  and  one-haJf  year 
period  with  interest. 

For  thirty  (30)  calendar  days 
following  the  date  of  publication  of  this 
notice,  the  EPA  will  receive  writton 
comments  relating  to  the  proposed 
settlement.  The  EPA"s  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  the  LIS. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building. 
Philadelphia.  PA  19107. 
DATES:  Comments  must  be  suhniiitptl  on 
(IT  before  Septemb<»r  12.  19f)4. 

Availability 

The  proposod  piircha.ser  .-tgn-cniont 
and  additional  background  inforinatio:i 
relating  tn  the  setlleinenl  are  av.ii'iil.lp 
for  public  inspection  at  the  U.S. 
Environmoiital  Protection  Agciicv. 
Region  III.  841  Chestnut  Building, 
Philadelphia.  PA  19107.  A  copy  of  tin- 
proposed  purchnscr  agreement  ma\  \h; 
obtained  from  Brian  M.  Nishit;ini 
(;iRC31),  Senior  Assistant  Regional 
Counsel,  U.S.  Environmental  Protiv  tion 
Agency,  841  Chestnut  Building. 
Philadelphia.  PA  19107.  Conifnents 
should  reference  the  "Publickrr 
Industries  Inc.  Superfund  Site"  and 
•EPA  Docket  No.  I1I-94-22-DC"  and 
should  be  forwarded  to  Brian  M. 
Nishitani  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  M.  Nishitani  (3RC31).  .^^enior 
Assistant  Regional  Counsel.  l'..S. 


Environmental  Protection  Agency,  841 
Chestqut  Building.  Philadelphia.  PA 
19107,(215)597-2396. 

Dated:  )uly  21,  1994. 
Stanley  L.  Laskowski, 

Regional  Administrator.  U.S.  Enviromnfntal 
Protection  Agency,  Region  III. 
jFR  Doe.  94-19758  Filed  8-1 1-94;  8:45  ami 
BILLING  CODE  656&-SO-M 

[FRL-S051-5] 

Science  Advisory  Board;  Executive 
Committee  Reinvention  Subcommittee; 
Public  Meeting 

.September  8.  1994. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  L^w  92-4^3, 
notice  is  hereby  given  that  the  Science 
Advisdry  Board's  (SAB)  Reinvention 
Subcommittee  will  conduct  a  meeting 
on  Thursday.  September  8.  1994.  The 
meeting  will  begin  at  8:30  a.m.  and 
ftdjoum  no  later  than  5:00  p.m.  It  will 
lie  held  in  the  conference  center  VVIC  2 
South  at  the  Environmental  Protection 
Agency,  401  M  .St.,  S.W.,  Washington, 
D.C..  20460. 

The  meeting  will  focus  on  an  intra- 
SAB  e:»amination  of  the  structure  and 
function  of  the  Board  through  a  report 
being  prepared  by  the  SAB  Reinvention 
Committee. 

Any  member  of  the  public  wishing 
fiirther  information  concerning  the 
meeting  or  who  wishes  to  submit 
(  ommants  should  contact  Dr.  Donald  G. 
Ilarnes,  Designated  Federal  Official, 
Fxef  utive  Committee,  Science  Advisorv 
Board  (1400).  U.S.  Environmental 
Protec  lion  Agency,  Washington  DC 
204f)0.  urbv  phone  at  (202)260^126: 
I  AX  (202)260-9232:  or  via  the 
IMKKNET  at 
liarnes.«lon@opaniail  ep;»  gov . 

I1;i!cdc  .Angus!  5.  1'I04. 
Donald  C  Buni(>s. 

Stul!  D:Ti'(  tor.  Sell  nif  A(t'.  ..son-  Burin!. 
|)"K  \)uc.  'H-l'.i7(iH  rilL'()  H-:i-'K;  f).4.->;!nil 
eiLLING  CODE  6S50-60-P 


[OPPTS-400058A;  FRL-4906-6] 

Notice  Regarding  Revisions  to  Toxic 
Chemical  Release  Inventory  Reporting 
Forms  under  Section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986 

AGENCY:  Environment;:!  Protei  timi 
Agemy  (EPA). 

action:  Notice. 


SUMMARY:  This  notice  informs  the  public 
tliat  the  annual  deadline  for  FPA's 
rcfeipt  of  voluntary  revisions  In  Toxic 


Chemical  Release  Inventory  Forms 
(Form  R  or  report)  is  changed  to  October 
1 5th  each  year.  The  new  deadline  is  6 
weeks  earlier  than  the  November  30th 
deadline  set  in  an  earlier  notice. 
Voluntary  revisions  must  now  be 
received  from  facilities  on  or  before 
October  15th,  in  order  for  the  revisions 
to  be  included  in  the  next  annual 
release  of  the  Toxic  Release  Inventory 
(TRI).  TRI  was  established  pursuant  to 
section  313  of  the  Emergency  Planning 
and  Communitv-Right-to-Know  Act 
(EPCRA).  42  U.S.C.  11001, 11023.  also 
known  as  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986  or  Title 
HI.  This  notice  amends  an  earlier  notice 
regarding  revisions  which  is  still  in 
effect  except  for  the  change  in  the 
revisions  deadline. 

DATES:  This  notice  is  effective  beginning 
f.)ctober  15,  1994,  and  continuing  in 
each  year  thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mai) 
Stop  5101.  401  M  St.,  SW.,  Washington, 
DC  20460,  Toll  free:  800-535-0202. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  of  EPA 's^ 
iidministering  of  the  data  management 
aspects  of  the  TRI  program.  This  notice 
amends  an  EPA  notice  published  in  the 
Federal  Register  of  September  26.  1991 
(.■>6  FR  48795),  titled  "Notice  Regarding 
Revisions  to  Toxic  Release  Inventory 
Reporting  Forms  under  Sectfon  313  of 
the  Emergency  Planning  and 
Community  Riglit-to-K'now  Actof  1981V 
hereinafter  referred  to  as  the 
".September  1991  Notice." 

The  September  1991  Notice,  among 
.other  things,  set  November  30th  as  the 
deadline  for  EPA's  receipt  of  voluntary 
revisions  that  could  be  processed  in 
time  to  be  included  in  the  next  annua! 
r'tlease  of  TRI.  The  .September  1991 
Notice  is  still  in  effect  except  that  the 
deadline  for  receipt  of  voluntary 
revisions  is  now  October  15th  each  year 
instead  of  November  30th.  Revisions 
leceived  after  October  15th  will 
(  ontiiiue  to  be  processed;  however.  EPA 
will  not  guarantee  that  they  will  be 
included  in  the  next  annual  release  of 
TRI.  The  new  revision  deadline  reflects 
EPA's  ability  to  process  and  release  TRI 
data  earlier  due  to  increased  efficiencies 
i:i  data  entry  that  have  been 
a(  complished  since  the  September  1991 
Notice  was  published. 
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Datoi:  August  4.  1994 

Mark  Greenwood, 

Dircnor.  Ofpceof Pollution  rmvention  and 
Tuxu.s. 

IFRDoc.  94-M775  Filed  H-n-M4;  8  45  rii;:! 
BILLING  CODE  eS60-50-F 


tFRL-5040-6] 

Proposed  Settlement  Agreement; 
Reclassification  of  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Prtttoctiun 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  agreement  concerning 
litigation  instituted  against  the 
En\  ironmental  Protection  AgejK-\ 
(••EPA")  regarding  the  designation  and 
classification  of  northern  Orange  County 
and  Putnam  Coiuity,  New  York,  fur  thi- 
ozone  national  ambient  air  quality 
standards,  under  sections  107(d){'4)  and 
181  of  the  Clean  Air  Act.  The  proposed 
settlement  agreement  provides  that  EPA 
•  will  undertake  rulemaking  regarding 
reclassification  of  these  areas,  as  part  ol 
the  Poughkeepsic.  New  York  ozonf? 
nonattainment  area.  The  proposed 
settlement  agreement  provid(!S  that  El'.\ 
is  to  propose  action  by  July  1.").  1904. 
and  take  final  action  on  the  proposal  !)\ 
September  30.  1994.  It  also  provides 
that  if  the  Poughkeepsic  area  is 
reclassified  as  a  moderate  ozf)nc 
nonattainment  area,  the  Stat(^  of  .\ew 
^'ork  will  make  the  State 
Implementation  Plan  subinissitms 
required  for  a  moderate  ozontr 
nonattainment  area  by  November  !.">, 
1993. 

For  a  period  of  thirty  [M)\  tins  s 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  setflemtnt. 
EPA  or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  agreement  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  sue  h 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  w  ith  the 
requirements  of  the  Act. 

Copies  of  the  settlement  agnmment 
are  available  from  Jerry  Ellis.  Air  and 
Radiation  Division  (2344R).  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SVV, 
Washington,  D.C.  20460,  (703)  235- 
3330.  Written  comments  should  bc'  sent 
to  Howard  J.  Hoffman  at  the  above 


address  and  must  be -submitted  on  or 
before  .September  12. 1994. 

n&tcfi:  July  21.  1994. 
Jean  C.  NeUon, 

Cfm'ral  Ccansvl 

(FR  Do(..  94-19773  Filed  H-1 1-04.  ii:4-.  nm| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  To 
0MB  For  Review 

AGENCY:  Federal  I)efH)sit  Insuraii(H> 
Corporation. 

ACTION:  Notice  of  information  collectum 
submitted  to  OMB  for  review  anri 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  widi 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  l.'.S.C. 
Chapter  35).  the  FDIC  hereby  giv»:s 
notice  that  it  has  submitted  to  the  Uffu  e 
of  Management  and  Budget  a  rcqupst  for 
OMB  review  of  the  information 
collection  system  described  below. 
Typi;  of  Review:  Extension  of  the 
e.xpiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
sab.stancH  or  method  of  collection 

Tillr:  .'\ppIication  ForC(;:iM'ni  to 
F'edur.o  or  Retire  Qipital. 

Form  S'umhrr:  Kanv  (letter 
application). 

OMB  \'umbfr:  ;H0()4-00r<i. 
Espinition  Date  of  OMB  Clrtinincf 
October  31,  1904. 

lirspondeiits:  Insured  st.iti- 
iioninembcr  banks. 
}'iv(]Lien(y  of  Rfsporisf:  On  o.  i  ,ision 
Winiber  of  Bebpondtints:  1  (!(i 
Suridnr  of  Beaponses  Prr 
Bespoiulent:  1. 

Total  Annual  Brsponsca:  1(10 
Average  \'umt)rr  of  Hours  f'ei 
Response:  1. 
Total  Annual  Bunltn  Hours:  loo. 
OMB  nvvirwer:  Milo  Sunderhauf. 
(202)  305-7:u(l.  Office  of  Managenifiil 
and  Budget.  Paperwork  Reduc  tion 
l'rojef:t  .^064-0070.  Washington,  nc 
20.^03. 

FDIC  Contact:  Stcvv.u  I.  IhmU.  [21)2] 
898-3907.  Office  of  the  Executive 
Secretary,  room  F-400.  Federal  I3(;posit 
Insurance  Corporation,  550  17tli  St.tnt 
NW..  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before  October 
11,  1994. 

ADDRESSES:  A  copy  of  the  subniis.sion 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  aVnive. 


Comments  regarding  ihe.  submission 
should  be  addressed  to  both  the  OMH 
reviewer  and  the  FDIC  c  (intact  liMrd 
above. 

SUPPLEMENTARY  INFORMATION:  l!;.si;r,.d 
state  nonmcmber  banks  art-  required  bv 
law  to  obtain  the  consent  ot  the  F"I)i( 
prior  to  reducing  or  n-tiriiig  anv  part  of 
their  common  or  preferred  sto(  k.  or 
retiring  any  part  of  tluirciipita!  va,\v>  or 
debentures.  To  obtain  th;it  constiU.  the 
banks  submit  letter  aopiit  jitions  to  th»- 
FDIC. 

Odtud:  .'Xrigiis!  8.  Ii<'i4 
FttU-rd!  Df-posit  Ins:;!.,i.( ,- (:<,r[M,r.,!„.! 
Robert  E.  Feldman. 
Acting  E\fcut!yf  St-i.trttirv 
IFK  I)(K  .  Q4-l'_)ti<4(l  Fr".  (1  Ji-i-!tH.  h  4  , .,,;,! 
BILLING  CODE  671 4-01 -M 


Information  Collection  Submitted  to    " 
OMB  for  Review 

AGENCY:  Federal  n.-posit  !i;si;r;.!i(  .• 
Corporation. 

action:  Notice  of  inforniatioii  loli.-i  ;.n|. 
submitted  to  OMB  for  revif>\v  and 
approval  under  the  Papeiwo.-k 
Ktdurtion  Act  of  1980. 

SUMMARY:  In  accordance  with 
requireuionts  of  the  Paperwork 
Reduction  Act  of  lOP.O  (44  I  .S.C. 
Chapter  .15),  the  FDIC  hr-r.bv  g!v^•^ 
notice  tliat  it  has  submitteil  to  the  0:!ii  ,• 
()f  .Management  and  Budget  a  requt-M  for 
OMB  nniew  of  the  informution 
(:oIl»?rt!on  sy.steni  descriiied  iiclo.w 

Type  of  Beviciv:  lAtcnsio,-)  of  tla- 
•expiration  date  of  a  curri-ntlv  .ipj-rfe.-f,! 
Ciollection  without  any  t  hange  in  Ihr 
substance  or  mothod  of  cojli'ction. 

T/t/r-;  Application  For  C^mscn!  to 
Fxerc  i.se  Trust  Powers. 

Form  Sumbers:  FDIC  (.200  00 

OMB  Sumber:  .t0G4-()025. 

Experation  Date  of  ( >\ tB  CU  araa.  r 
S<-pt(!mber  30.  1994. 

Br-^pondents:  Insur'-d.  s'..iic 
nonmeml.'er  banks  wishi!-;.;  to  ev'  ;t  ;sc 
uust  powers. 

Fmiurncy  of  Brspons'-: {):\  m  t  .cion. 

X'umher  of  Respondent^:  "ill. 

\'iinil)erof  /?es/;r).'T .■>(■«,  I 'a 
B-spondent:  1. 

Total  Annual  Rcsponsi.s:  :a). 

Average  Xuinberof  lloiir'^  I'ei 
Response:  15. 

Total  Annual  Burden  llouis:  7r)U. 

OMB  Reviewer:  Milo  Siuiderhauf. 
(202)  395-7340.  Office  of  .Management 
and  Budget,  Paperwork  Rechu.ti'on 
Project  3064-0025.  Washington.  IK 
20503. 

FD/C  Confac/;  Steven  F.  Hanft.  (2021 
898-3907.  Office  of  the  Exec  utive 
Secretary-.  Room  F-400.  Federal  D<posif 
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Insurance  Corporation,  550  17th  Street 
NW..  Washington.  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before  October 
11, 1994. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  theTDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  Insured 
state  ncHunember  banks  must  apply  to 
the  FDIC  for  consent  to  exercise  trust 
powers  in  accordance  with  12  CFR 
333.2.  Applications  are  evaluated  by 
FDIC  to  verify  the  qualifications  of  bank 
management  to  administer  a  trust 
department  and  to  ensure  that  the 
bank's  financial  condition  will  not  be 
jeopardized  as  a  result  of  the  trust 
operations. 

Dated:  August  8,  1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
[FR  Doc.  94-19689  Filed  8-11-94;  8:45  amj 
8ILUNO  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

Public  Information  Collection 
Requirements  Sut>mitte<l  to  OMB  for  ^ 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperworic  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  October  1 1 ,  1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckle,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503.  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson, 


FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2624. 

Type:  New  collection. 

Title:  National  Mitigation  Survey. 

Abstract:  The  Federal  Emergency 
Management  Agency's  Mitigation 
Directorate  has  been  tasked  with 
developing  a  national  mitigation 
strategy  for  an  effective  mitigation 
approach  to  emergency  management.  A 
survey  of  a  diverse  group  of  State  and 
local  government  and  commiuiity 
officials  will  be  conducted  to  gain  their 
views  and  experiences  on  mitigation 
measures  or  programs  for  reducing 
vulnerabilities  to  natural  hazards  and 
disasters. 

Type  of  Respondents:  State  and  local 
governments.  Federal  agencies  and 
employees.  Non-profit  institutions. 
Small  business  or  organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  433  hours. 

Number  of  Respondents:  1,300. 

Estimated  Average  Burden  Time  per 
Response:  20  minutes. 

Frequency  o/ Response;  One-time. 

Dated:  August  5,  1994. 
WesJej  C.  Moore, 

Director,  Office  of  Administrative  Sapporl. 
|FR  Doc.  94-19737  Filed  8-11-94;  8:45  am) 

BILLING  COOE  e718-01-M 


[FEMAr5114-eM] 

Florid^;  Amendment  to  Notice  of  an 
Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEM,^). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  cmergencv  for  the  State  of  Florida 
(FEMA-3114-EM),  dated  July  6,  1994, 
and  rdated  determinations. 

EFFECTIVE  DATE:  August  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective  July 
29,  1994.  Q04 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Rkhard  W.  Krinun, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc.  94-19735  Filed  8-11-94;  8:45  am) 

BILLING  .COOE  •71B-02-M 


[FEMA-1035-OR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-1035-DR).  dated  July 
10, 1994,  and  related  determinations. 
EFFECTIVE  DATE:  August  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell.  Response  aiid 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  WFORMATIOH:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  29, 
1994. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance] 
Richard  W.  Krimtn, 

Associate  Director,  Response  and  Recovery 
Directorate. 

(FR  Doc.  94-19736  Filed  8-11-94;  8:45  am  J 
BILLING  COOE  C718-02-M 


FEDERAL  MARITIME  COMMISSION 
[Fact  Finding  Investigation  No.  21] 

Activities  of  the  Trans-Atiantic 
Agreement  and  Its  Members;  Notice  of 
Hearing  in  Chicago  Area 

Pursuant  to  Commission  Order  issued 
July  27.  1994.  instituting  Fact  Finding 
Investigation  No.  21  ("the  Fact  Finding 
Order"),  notice  is  hereby  given  that  the 
Investigative  Officers  will  conduct  a 
hearing  concerning  various  activities 
and  practices  by  the  Trans-Atlantic 
Agreement  ("TAA")  and  its  members 
which  are  alleged  to  be  anticomjjctitive 
or  otherwise  violative  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  1701  et  seq. 
The  Investigative  Officers  will  take 
testimony  under  oath,^and  receive 
documents  in  evidence, -as  appropriate. 
In  the  discretion  of  the  Investigative 
Officers,  portions  of  this  hearing  may  bo 
conducted  in  non-public  session,  as 
authorized  by  the  Fact  Finding  Order, 

The  second  round  of  hearings  in  Fact 
Finding  Investigation  No.  21  will  be 
conducted  in  the  Chicago  area,  at  the 
following  location:  Dirksen  Building, 
219  South  Dearborn  Street,  Room  1743, 
Chicago,  IL  60604.  The  hearings  will 
commence  in  public  session  at  9:00 
A.M.  on  September  1, 1994,  and  may  be 
conducted  on  subsequent  days  at  the 
same  location,  as  appropriate. 

Interested  persons  desiring  to  testify 
should  conduct  any  of  the  Investigative 
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Officers  designated  by  Ihr  CoinTiiis'^ioii. 

fit  tho  address  noted  below. 

Federal  Maritime  Commission.  Bureau 
of  Hearing  Counsel,  ROO  North  Capiio! 
StrtKJt  N\V..  Washington.  DC  20.=57.3, 
Tele:  (202)  523-.5783,  Fax:  (202)  52.3- 

Charles  L.  Haslup,  III, 

In  vey-ligativc  Officer. 

IKK  I)o(;.  94-19702  I'iifii  fl-  I  l-'U:  H.AT,  i.lni 

BILLIHQ  CODE  6730-01-M 


[Fact  Finding  Investigation  No.  22] 

Possible  Rate  Malpractices  In 
Specified  United  States— Foreign 
Trade;  Order 

The  Federal  Maritiuic  Coiiiiuissid;) 
has  rea-son  to  believe  that  persons 
participating  in  the  trades  betueon  ports 
i\ml  points  in  the  United  States  .iiul 
ports  and  points  in  Europe,  the  Far  Fast, 
.South  America,  Central  Amfrira  or  the 
Caribbean  ("the  specified  Trades")  in.iv 
have  obtained,  or  attempted  to  obtain, 
tr.!P„sportation  of  property  by  water  at 
less  or  different  compensation  than  tin; 
rates  and  charges  shown  in  applicable 
t.-riffs  or  service  contracts.  Tlu?  varioir-- 
unfair  devices  or  means  v.  bich  may 
have  been  used  include  rebates. 
co!U  essions.  absorptions  a.nd 
allowances  other  than  those  Si-\  It.ith  in 
applicable  tariffs,  misdetilnrations  and 
other  similar  practices,  in  violmion  of 
the  prohibitions  of  sectioii  1(J(a)(l)  of 
the  .Shipping  Act«f  1984  ('•JOP-J  Act"), 
40  (;.S.c:.app.  1709(a)(1). 

The  Commission  also  has  reasnn  to 
believe  that  common  carriers  cpciatini; 
in  the  United  States  foreign  cc:iiiner(  e 
i:i  the  specified  Trades,  directiv  or 
indinictly,  may  have  pro\  ided,  or 
iliowed  other  persons  to  obtain 
transportation  of  propt  rty  at  li>.-,s  m 
dit'ffTcnt  compensation  than  the  :ates 
-lad  charges  shown  in  appiicablt?  tariff. 
t>i  service  crmtracts.  These  at  tions  max 
h.ive  been  ac  complished  by  ftiiiure  to 
!i!e  .1  ciinimon  (.arrier  i.iriff  and  by 
varit.us  iinlarr  dcvit.es  or  nieaiis.  su(.ii  .is 
rebates,  concessions,  atisorptions  and 
allowances  iither  than  those  m  !  forth  in 
,ij»!'!ii..ible  tarifi's  and  through 
.'iiisdc!  iarations  and  rither  simii.ii 
pia(  tires,  in  violation  of  the 
proiiii)iti'>nsi)f. sections  a  tMui  ll)(b)  o{ 
the- I9}!4  ,\i.t     ■>'.  use  iip[>.  1707  ;ui(l 
t7()«nb!. 

II  e-.!abiiNln:ii,  ^.l(  •\  >  idlirlions  are 
.■<uii;t;  t  to  civil  pesM.."    i'ct  !(ie\ce«;d 
.S2ri.(;f)0  for  each  viounii  o  ^vM'u.ilv  ami 
k.'ui-.viiigly  conuijitted.  piir.tiiUii  Ki 
■-..■ction  i;i{.T)  of  th(!  Ht»4  Act.  ■',{>  I  ..S.C. 
app.  I712(ft).  Additionally,  carrieis  V. ho 
rel'ati'  (ir  commit  other  rate;  malprat  !i(  es 
i!i  c'<!it."avt!iilion  of  their  tariffs  w. 


service  contracts  may  have  their  tariffs 
or  their  participation  in  conference 
tariffs  suspended  by  the  Commission 
pursuant  to  .section"  13fh)(l)  of  t):e  l'!H4 
Act,  4b  U..S.C.  app.  1712(b)(1). 

In  order  to  ensure  the  pro{tei  .nd 
effective  administration  and 
enforcement  of  the  shipping  st.i'uf.s. 
the  Comm.ission  is  instituting  a 
noiuuljudicatory  investigation  to     ' 
detern'.ine  wh-tther  sufficient  e\  iij.-ia  >■ 
exists:  to  warrant  informal  (.omprumise 
procedures  or  formal  iniestigat-(.;;  .lad 
assessment  proceedings  for  vioi.iJn  d*;  o| 
the  1984  Act  with  regard  to  the 
transpoilation  of  property  in  tii.' 
specific  d  Trades. 

The  C:ommission  presentU  has  in 
lili'ct  Fact  Finding  Investigatii-n  \'o   In, 
rossihh  MulprarticPS  in  thr  Trans- 
.Mhutic  Trades  ("FTI  No.  it)'),  and  iact 
f  inding  investigation  No.  18.  Ht  !..atrs 
and  (Mhcr  Malpractices  in  the  Tnuis 
Pacific  Trades  ("FFl  No.  18").  }hs  r:T;,s.! 
th"  pnrpo.se  and  scope  of  Fll  No.  IH  ,ir.d 
fli  No,  18  are  included  within  li;e 
noriadjudicatory  fart  finding 
investigation  instituted  by  lliisOnle;. 
FFI  No.  IB  and  FfT  No.  18  will  be 
terniiiiated  by  separate  Orders  at  s;jcb 
time  as  final  reports  are  submitted  bv 
the  Investigative  Officers  ,ind  aciept'e.l 
.by  the  Commission.  Any  outslandini; 
subpoenas  or  investigativt;  activities  «it 
FI  I  No.  16  and  FFI  .No.  18  remain  in 
IfTce  and  ore  incorporated  in  ihis  ncwlv 
i-'sstiiuti'd  fact  linding  invest Ijjntion 

'J'lierefore.  it  is  ordered.  1  l:ai  pur.u.iiif 
to  sections  8,  10.  11  and  l^oJihe 
.Shippini^-Act  of  1984,  4<)  I    S.C.  apji 
1707.  1709,  1710  and  171  1.  md  Part 
'i02.  Se.bpart  K  of  Title  4(i  ol  ihc  Code 
i.'f  Federal  Regr.Iatiims,  4(i  CFR  .'il)2.28 1 . 
et  se(i..  a  tionadjudicalorv  itues'itj.iiii.n 
is  hereiiy  instituttni  into  the  p:a'  tir.es  ol 
romtnon  carri(;rs  and  other  f  ,     i.^v.ith 
respei.i  In  nnt.iriffed  transport. ilinti 
.ictivity  and  tiu-  possibli;  paynntnl  of 
rebates  and  any  other  d''.  ices  o;  mean  . 
ol  providing,  o.  .dlowini,  persons  to 
obtain,  transp(jrtation  of  prope.  I\  a!  less 
or  different  compensatioii  th.in  the  rales 
.md  I  li.irges  shown  in  applic.ibi<!  t.iriffs 
or  servjre  contacts,  in  the  tratles 
l)etwe.-n  United  States  pt);!-.  au'\  poiii!-. 
.iiui  (Hiits  and  points  in  Kuidpe,  tin:  Fa; 
l'a..t.  South  .\ii'eri(  a,  Centr  .i  .-Xn.'  !  if  ,i  cr 
the  ('ai'ibbean; 

It  is  further  ordenal.  That  ;in- 
Investigative  Officers  sliall  be  U'ei. 
jaireLSmilh,  Jr..  VernW.  Hill.  I',  le;  I 
King,  (.harles  I.,  i  I.islup,  III.  ami  [o-.i-pfi        j 
H.  .Shmt  of  the  Co;nini;.sion.  The 
buestigat1\e  Ofhcers  shall  be  as•:i^;!ed 
by  stall  nu;mbers  as  may  be  as-ii;ned  tr, 
the  (ioinini.ssion's  Managing  Din.-i  tor 
ami  shall  have  full  authority  to  hold 
public  or  non-jiiihlic  *:es  nons,  to  se;  oi! 
to.di  I  o.'Mpnlsorx  pro?  e-.'.  .lutliorized  bv      nu:s|  iiu 


law  (including  the  issuant  e  of 
'•.r.bpocnas  ad  tcstiricand.nn  and  dm  es 
tecum),  to  administer  oallu.  antl  to 
perform  such  other  duties  as  n?ay  be 
ri.i.essar;.  in  accordance  with  the  la.vs 
of  the  tinted  States  and  tlie  r.  ^M'.lations 
of  the  Commi.ssion; 

II  is  I  irth.er  ordered.  I'hal  l;:e 
hives! Illative  Officers  .shall  issue  a  loi:-,! 
iepoit  ..f  activities,  findings  and 
.-■ei  oinn;endjlions  no  later  tiian  one  v<  ir 
.i!l'.  r  publication  of  this  Outer  in  tl'.e 
IVde:  il  Register,  and  at  lejist  vearls 
there  ifler.  such  reports  tu  remair: 
..onfidential  unless  and  u--til  tie 
fiommission  rules  otheruise. 

It  is  further  ordered.  Tiint  at  sui  b  tune 
e.FFI  No.  Hi  and  FF!  No  IHaie 
'erjuinated  by  Order  of  the  fiommissioi:. 
•"y  subpoena  or  investigative  tdivifv  in 
i-IINo.  IfiandfFINo.  18  omstandin,'. 
.!l  the  !in:e  of  t.'rnunatioti  shall  be 
<  ontine.ed  in  forr ,e  and  is  in(  nrpora'e.i 
herein; 

It  is  fiirthei  ordered.  Tl:,it  tins 
proceeding  will  remain  in  « fleet  nnt;! 
discontinued  by  further  Ord.-r  ol  tin- 
Commission;  and 

It  is  hirthor  ordered,  Tiiat  ni>ti(  *•  os 
this  Order  be  published  in  tii'-  Federal 
Register 

H\  tfif  lio::i;!iissifj!i 
|i>sf>ph  ('.  Polkint*. 

sVirrliin- 

'!KI)i.(    "4 -l'K.t.4  I  ::.hI  H    i!     \i.r,i,.:. 

BILLING  COCE  67JO-01-M 


FEDERAL  RESERVE  SYSTEM 

Citizens  Gwinnett  Bankshares,  Inc..  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

Tile  i.ompanies  listed  in  ilus  M"tii  e 
have  a()plied  for  tho  Hoarti's  ,i;i,  ov.i! 
under  section  3  of  tl-.c  n.:t:k  ilohiing 
Company  Act  (12  li.S.C.  1H4j|  ,i;id  (^ 
22n.l4  of  the  Board  s  ReguLi!:on  Y(l- 
t:FR  22"i.!4)  to  become  a  b.nik  huldiii.; 
company  or  to  acquire  a  b  ink  or  b.mk 
holding  companv.  The  far«o:s  !i:at  .in- 
(  on  tillered  in  at.ting  on  t!ie  appiications 
.ire  set  forth  in  section   ii'c)  ci  tfjc  Ac 
(I- U.S.C.  1842[(.)). 

F.ich  application  is  a.ailalil<-  toi 
nmnetliate  inspection  at  tin-  Federal 
!u:serve  Hank  indicated.  Om  e  tjje 
.ippli(.atifm  has  been  accepterl  foi 
proccs.sing.  it  will  also  be  available  tor 
inspc-ction  at  the  offices  of  the  lliMrd  ot 
(.nvernors.  Interested  persons  niav 
expjess  their  views  in  u riling  to  the 
Reserve;  Dank  or  to  the  offices  of  the 
Ito.mi  of  (lovernors.  Av.v  i  omment  oii 
.ui  application  that  requests  a  fiearini- 
''      '    lie  ,1  stalep.ent  of -.aIiv  ,1 
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written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  6, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Citizens  Gwinnett  Bankshares,  Inc., 
Duluth,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Qtizens 
Bank  of  Gwinnett.  Duluth,  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  FirsTier Financial,  Inc.,  Omaha, 
Nebraska:  to  merge  with  Cornerstone 
Bank  Group,  Inc.,  Council  Bulffs,  Iowa, 
and  thereby  indirectly  acquire  First 
National  Bank,  Council,  Bulffs,  Iowa; 
Nevada  National  Bank,  Nevada,  Iowa; 
Security  Savings  Bank,  Williamsburg, 
Iowa,  and  Valley  State  Bank,  Rock 
Valley,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  8,  1994. 
Jennifer  ).  Johnson, 
Depu  ty  Secretary  of  the  Board. 
U-K  Doc.  94-1970f  'iled  8-11-94;  8:45  am) 
BIIUNG  COOC  tMO^I-r    - 


First  Commerce  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nont>anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225:23(a)(2)  or  (f) 
of  the  Board  s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  *^  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  coiiductcd 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  con.sun.mation  of  the 


proposal  can  "reasonably  be  expected  to 
produce  beneHts  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  6,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Commerce  Corporation,  New 
Orleans,  Louisiana;  to  acquire  Wolcott 
Mortgage  Group,  Inc.,  Metairie, 
Louisiana,  and  thereby  engage  in 
mortgage  lending  activities,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  The  proposed  activity  will  be 
conducted  throughout  the  state  of 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  8,  1994. 

Jennifer  J.  Johnson, 

Deputy  Secretory  of  the  Board. 

IFR  Doc.  94-19707  Fifed  8-11-94;  8:45  am] 

BILUNG  CODE  6210-01-F 

Robert  M.  Taylor;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  aotificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  Ijank  or  bank 
holding  company.  The  factors  that  are 
considcrod  in  acting  on  notices  arc  .set 
forth  in  paragraph  7  of  thn  Art  (12 
U.S.C.  tai7(j)(7)). 

The  notice  is  available  for  immediate 
iiispecti«)n  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  ol  f Governors.  Comments  must  Im? 


received  not  later  than  September  1, 
1994. 
A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street;  Chicago.  Illinois 
60690: 

1.  Robert  M.  Taylor,  Wyandotte, 
Michigan;  to  acquire  8.78  percent  of  the 
voting  shares  of  Charter  National 
Bancorp,  Inc.,  Taylor,  Michigan,  and 
thereby  acquire  Charter  National  Bank, 
Taylor.  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  8, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-19708  Filed  8-11-94;  8:45  am) 

BILLING  CODE  6210-01-F 


West  Town  Bancorp,  Inc.;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  hsted  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  BaiSc 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal  . 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
r.o\ernor.s.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whethcT-  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
t.ompetition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
acr.ompaniefl  by  a  statement  of  the 
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reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  6, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  West  Town  Bancorp,  /nc.Cicero, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  West  Town  Savings 
Bank,  Cicero,  Illinois. 


In  addition  with  this  application, 
Applicant  has  also  applied  to  engage  in 
making  and  servicing  loans  pursuant  to 
§225.25(b){l)  of  the  Board's  Regulation 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  8, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFRDoc.  94-19709  Filed  8-11-94;  8:45  amj 
BtLLING  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Tennlnatlon  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  §  18a,  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  Antitrust 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETAA/EEN:  072594  AND  080594 


Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
pubhshed  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Names  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


wt^^r''"'^  Tf^'  '■r.'  ^'"^  ^^'^  Corporation.  First  Brarxte  Corporation 

P^^^H^^^'Jl^^L-  ^"*^  '^^'""y  ^"^"^  ^~s'  '°^  ANI.  Denver  N^^pje^  ii;:- 

Mrt^^hi-  ^'  ^^^H:^  '^:?°  "*^«*  ^'^  ^s-  Giovartna  Rivetti.  Grupf^  Finaazia^TeSs  o  A         

uS'  ^^l^"^^:.    '^*'.  ^«^«=^^'  Conparry.  Umit^MitsS™  etSlSrSSfcon^ny; 

SLf?'*^^!c"^^^^i.°'^*^'''^^°^"^^  

Media  General.  Inc.,  Media  General,  Inc..  Denver  Newspaper  lr«  

Treco  Corporation,  The  British  Petroleum  Conpany  p.l.c.  BP  ExDioration'i  oii'i^' 

ASrh^r^"^^"'":^  Co^ration,  Herbert  GlSM^ra  ProcAicts.  i;i?  aS  SGi^^c^ts"  1^^ 

t^^^.^°^^^°y^^''°'  "^-  '^^*^°  Exploration  and  Production  Inc  .. ..  

Mashland  Corporation.  Preussag  AG,  H.L  Blachford  Inc  

M  Fraricois  Pinault.  Webcraft  Technology,  Inc.,  Webcraft  Technoiogy  i'nii 

The  Gates  Corporation,  The  EquitatJie  Companies  Incorporated,  M^rit  Energy' Partne^ 

Sr«S;^^^1L'^°T^"^-  ^i;);;^ J'-.^""^^''  ^^^^  brothers  Fumlture  ComS^ny         ^ 
Diamond  Shamrock.  Inc..  PDQ  HoWings,  Inc.,  PDQ  Food  Stores  of  Colorado 


PMNNo. 


II,  LP 


H  R.  H.  Family  Trust  Persis  Corporation,  Northwest  Media.  Inc.  and  Maryvifl'e  AtoaNe^iiij^ls 
C.SCO  Systems.  Inc..  Newport  Systems  Solutions,  Inc.,  Newport  Systems  Solu1iaSi^?nc^^ 


Shf?  P^lIr^nT^him  iX;.^^'?  ?Tfl"'  '^'^'^^'^P^^^i^Co^^on:So;^e^- 
ttonara  A.  Kereiman,  Ibrahim  Morales,  Argyle  Television  Holdinq  Inc 

St^A^iSr^^'^cIt^' ""Ilf  °""  *  ^?*'.'^1'  Corporation.  Dun&B^adstreet.Inc 


THcVJS;^^'  THcfl^'°^-  "^'  ^^'^y^^'^^^  Comm^er  Airti^s  i;;c  and  S  Leasi^ig' 
iHL  Partners,  THC  Partners.  HowarH  HimKae  t>r«r^*.,«;«^  i  ;_u_j  n.^ ._ ^  >-^ao>inj 


cii  I  III.  »  ^  r-  ^         Howard  Hughes  Properties  Limited  Partnership  

Eh  Lilly  and  Company,  Somatogen.  Inc,  Somatogen  Inc  

Physcian  Corporation  of  America.  Eugene  G.  Hill.  Executive  RiskConsuttents'inc; ^ 

Royal  Oak  Mines  Inc..  Lac  Minerals  Ltd,  Lac  Minerals  Ltd  -^  ui  ns,  inc  

J^l^lm  '■®A®,.K''ifx^^'^"®"' '-•''••  Thermoscan Inc.. Thermoscanin;;":::;:;::::::.7: 

Lester  MrtJer.  Allibert-Contico,  LLC,  AlHbert  Equipment  U  S    Inc  

France  Tetecom,  The  Dun  &  Bradstreet  Corporation.  Dun  &  Bradstreet'lre 

Sommer  Altibert  S.A.,  Allibert— Contrco,  LLC,  AUibert-Contico  LLC         

^^TS^n^SSirj^s'!'!^,^^'^-  ^""^^  'nvestmentH^ngsLin.ite^:::::::::::: 
GSrEJi^t^^r^^^ri"^-  ^^  ^°°^  ^"^^«*'  "«••  Na»^'F^c^es",'inc'::::;:::::;:" 

Gardner  Merchant  Services  Group  bmrted.  Morrison  Restaurants  Inc.,  Morrison  Restaurants  Ire^ 
E.1^p  ST^^  ^5^"^'  '^t'^'^°^^^'  ^"^  Congo  Petrofmim  CoS^ny          .              " 
wi^  r  **^  '^■^-  r®"'  7®*S"  «n<*«tries.  Inc..  The  Elk  Horn  Coal  Corporation 

ArSS^K^ZS^w^IS^^  "*••  SynO^CommunicatiiiWiTni- 

TZ^'  L"<w«*..WeWteet  Communications,  Inc.,  Wellfleet  Communications  Inc 

Synoptics  Communications,  Inc..  Weiffleet  Communications,  Inc.,  WeUfieet  Communkiatore74n^";:: 


94-1671 
94-1678 

94-1684 
94-1688 
94-1689 

94-1691 

94-1699 

94-1715 

94-1727 

94-1741 

94-1748 

94-1771 

94-1655 

94-1676 

94-1718 

94-1 726 

94-1734 

94-1735 

94-1739 

94-1 753 

94-1 763 

94-1 729 

94-1746 

94-1764 

94-1786 

94-1788 

94-1789 

94-1683 

94-1687 

94-1704 

94-1745 

94-1760 

94-1778 

94-1781 

94-1796 

94-1805 

94-1825 

94-1675 

94-1709 

94-1730 

94-1732 

94-1733 

94-1737 


Date  terrni- 
rtated 


07/25«4 
07/25«4 

07/25.-94 
07/25'94 
07.'25.'94 

07/25/94 

07/25/94 

07,'2S'94 

07,'25.'94 

07/25/94 

07/2&'94 

07/25.-94 

07/28/94 

07/2a'94 

07,-28-94 

07/28«4 

07/28/94 

07/28^-94 

07/28«4 

07/28/94 

07/2a-94 

07/29,-94 

07,-29/94 

07,'29/94 

07/29.-94 

07/29-94 

07/29/94 

08A)2«4 

08«)2/94 

08/02/94 

08A)2/g4 

08/02/94 

08A}2/94 

08/02«4 

08A)2«4 

08/02/94 

08/03/94 

08/04/94 

08/04/94 

08/04/94 

08/04.-94 

08/04/94 

08/04/94 
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Transactions  Granted  Early  Termination  Between:  072594  and  080594— Continued 


Names  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

ReyrK)lds  Metals  Company,  Alumax  Inc.,  Prime  Metals,  Inc  

Brown  &  Sharpe  Manufacturing  Company,  Finmeccanic*  S.p.A.  Digital  Electronic  Automation  S.p.A 

Finmeccanica  S.p.A.,  Brown  &  Sharpe  Manufacturing  Company,  Brown  &  Sharpe  Manufacturing  Company 

Office  Depot  Inc.,  J.A.  Kindel  Company.  Inc.,  J.A.  Kind«l  Company,  Inc 

WeltMit  Corporation,  Lincoln  Foodservice  Products,  Inc..  Lincoln  Foodsen/ice  Products.  Inc 

Sonat  Inc..  Enron  Corp.,  Enron  Oil  &  Gas  Company 

Tital  Wheel  International.  Inc.,  Pirelli  S.p.A..  Pirelli  Armstrong  Tire  Corporation 

Nippon  Steel  Corporation.  Oregon  Steel  Mills,  Inc.,  NewCF&l,  Inc 

PNC  Bank  Corp,.  BlackRock  Financial  Management  L.P..  BlackRock  Financial  Management  LP 

PNC  Bank  Corp.,  BFM  Advisory  LP..  BFM  Advisory  LP 

U.S.A.  Foods.  AmeriFoods  Companies.  Inc.,  AmeriFoods  Companies,  Inc 

The  Soutt)em  Company,  Sears,  Roebuck  and  Company  Homart  Development  Co 

Moorman  Manufacturirig  Company,  Agri-Sales,  Inc.,  Agtt-Sales,  Inc 

Dimeling,  Schreit)er  &  Park,  Voting  Trust  of  CompuAdd  Corporation.  CompuAdd  Corporation  

The  May  Department  Stores  Company.  The  Shoe  Works.  Inc..  The  Shoe  Works.  Inc 

Fit>retx>ard  Corporation,  Noranda  Inc..  Norandex  Inc 


PMN  No. 


94-1787 
94-1794 
94-1795 
94-1817 
94-1751 
94-1757 
94-1774 
94-1808 
94-1809 
94-1810 
94-1822 
94-1837 
94-1839 
94-1847 
94-1850 
94-1859 


Date  termi- 
nated 


08/04/94 
08^)4/94 
08/04/94 
08/04/94 
08/05/94 
08/05/94 

08mm 

08/05/94 
08«)5/94 
08/05/94 
08105194 
08/05/94 
08/05/94 
08/05/94 
08/05/94 
08.'05/94 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton. 
Contact  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington.  DC  20580.  (202)  326- 
3100. 

By  dirni:tion  of  the  C;ommis.sioii 
C.  Landis  Pliunmer. 
Acting  Secretary. 

IFR  Doc.  94-19756  Filed  8-11-94:  B:45  am] 
BILLING  CODE  S7SO-01-M 


[Dkt  9189] 

Detroit  Auto  Dealers  Association,  inc., 
et  al.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Action 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
iussociation  of  motor  vehicle  dealers  and 
{i  former  officer,  James  Daniel  Hayes, 
from  entering  into,  continuing  or 
carrying  out  any  agreement  to  establish, 
fix  OT  maintain  any  hours  of  operation 
(if  any  dealer  in  the  Detroit  area.  In 
addition,  the  consent  order  ntquires  the 
respondent  association  to  amend  its 
bylaws  to  comply  with  the  provisions  of 
the  order,  and  to  place,  in  the  city's  two 
daily  newspapers  for  four  consecutive 
weeks,  at  least  four  advertisements  a 
week  stating  that  certain  area  dealers  are 
required  by  the  Commission  order  to 
maintain  extended  hours  (at  least  62 
hours  a  week)  for  a  one-year  period  and 
listing  the  dealers  subject  to  the 
n-qi'irement. 


dates:  Complaint  issued  December  20. 
1984.  Order  issued  July  20.  1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Nagata.  FTC/H-394.  Washington, 
D.C.  20580.  (202)  326-2714. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  May  9,  1994.  there  was 
published  in  the  Federal  Register.  59  FR 
23861,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Detroit 
Auto  Dealers  Association,  Inc.,  et  al.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  givcui 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  made  its 
jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  G,  38  Stat.  721;  15  VS.C.  4G.  Iiilerpret'^ 

or  applies  sec.)  5.  ns  Stiit.  719,  ns  nmcatlfd; 

15  1LS.C.  45) 

C.  Landis  Plummer. 

Artin^ii.yf^crclarv. 

IFR  not.  94-19755  Fiifti  8-1 1-94;  K;-4.'.  ,11:1! 

BILLING  CODE  67S0-O1-M 

[Docket  No.  0-3512] 

Keyes  Fibre  Company;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commissitm. 
ACTION:  Con.sent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 


im-thods  of  competition,  tills  consent, 
order  prohibits,  among  other  things,  a 
Connecticut-based  corhpany,  that 
manufactures  Chinet  disposable 
tableware,  from  representing  that  any  of 
its  paper  products  or  packages  are 
degradable,  biodegradable,  or 
photodegradable,  or  offers  any 
environmental  benefits  when  disposed 
of  in  a  sanitar>'  landfill,  unless  the 
respondent  possesses  competent  and 
reliable  scientific  evidence  to 
substantiate  such  representation.  In 
addition,  the  consent  order  prohibits  the 
respondent  from  misrepresenting  the 
e.xf  ent  to  which  any  paper  product  or 
package  is  capable  of  being  recycled  or 
the  extent  to  which  recycling  collection 
programs  are  available. 

DATES:  Complaint  and  Order  issued 

August  2,  1994.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Dershowitz.  FTC/S-4002, 

Washington.  D.C.  20580.  (202)  32(V- 

3158. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  May  24,  1994,  there  was 
published  in  the  Federal  Register,  39  FK 
26793.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Keyes 
Fibre  Company,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  juri.sdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 


'  c:(ipk;s  of  the  Complaint  a.nd  the  Derision  and 
Order  <,fe  available  from  the  Commission'.'!  I'ublii: 
Rpfpreiicn  Branch.  H-130,  6th  .Street  &  I'cnnisvlvanirf 
Avfni..-.  N.W..  Washington.  D.C.  20580. 


'  Co[iirs  of  the  Complaint  find  the  Decision  and 
C>rder  arc  available  from  the  Commission's  Public 
Reference  .Branch.  H-nO.  Clh  Street  &  Pcniisvlvaiiiti 
A.PMiic.  N'.W..  Washington.  DC.  20^80. 
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in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended: 
15  U.S.C.  45) 

C.  Landis  Plummer, 

Acting  Secretary. 

IFR  Doc.  94-19752  Filed  8-11-94;  8:45  ami 

BtLUNG  CODE  675(M)1-M 


(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec  5,  38  Stat.  719,  as  amended; 
15  use.  45) 

C.  Landis  Plummer, 

Acting  Secretary. 

(PR  Doc.  94-19754  Filed  8-11-94;  8:45  amj 

BILLING  CODE  •75»mi-M 


[Dkt  C-350q 

LePage's,  Inc.,  et  al.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


[Docket  No.  C-3507] 

Oak  Hiil  industries  Corp.,  et  al.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Pennsylvania  manufacturers  of  adhesive 
tapes  from  misrepresenting  that  any 
product  or  package  is  capable  of  being 
recycled,  or  the  extent  to  which 
recycling  collection  programs  are 
available  for  such  products,  and  from 
making  unsubstantiated  claims  that  its 
products  or  packages  are  degradable, 
biodegradable  or  photodegradable,  or 
that  their  degradability  offers  any 
environmental  benefits  when  disposed 
of  as  trash  in  a  sanitary  landfill. 

DATES:  Complaint  and  Order  issued  July 
19,  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz,  FTC/S-4002. 
Washington.  D.C.  20580.  (202)  326- 
3158. 

SUPPLEMENTARY  INFORMATION:  On  Friday. 
May  6. 1994.  there  was  published  in  the 
Federal  Register,  59  FR  23722.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  LePage's.  Inc., 
et  al.,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  York  manufacturer,  of  plastic 
plates,  bowls  and  utensils,  and  its 
officer  from  misrepresenting  that  any 
product  or  package  is  capable  of  being 
recycled,  or  the  extent  to  which 
recycling  collection  programs  are 
available  for  such  products,  and  from 
making  any  unsubstantiated 
representation  that  any  product  or 
package  it  markets  offers  any 
environmental  benefit. 

DATES:  Complaint  and  Order  issued  July 
19.  1994'. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz.  FTC/S-4002. 
Washington.  DC  20580.  (202  326-3158. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
May  6. 1994,  there  was  pubhshed  in  the 
Federal  Register,  59  FR  23727.  a 
proposed  consent  agreement  with 
analysis  in  the  matter  of  Oak  Hill 
Industries  Corp..  et  al..  for  the  purpose 
of  sohciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719.  as  amended; 
15  U.S.C.  45) 

C  Landis  Plummer, 

Acting  Secretary. 

[FR  Doc.  94-19753  Filed  8-11-94;  8:45  am) 

BtLUNO  COOC  6750-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Ranning  and 
Development 

[Docket  No.  N-94-1917;  FR-3350-N-96] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  ar«  cvaiUble  from  the  Commisgion's  Public 
Reference  Branch.  H-130,  6th  Street  k  Pennsylvania 
Avf-nue.  N.W..  Washington,  D.C.  2058a 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6lh  Street  t,  Pennsylvania 
Avenue  NW..  Wa.shinglon.  DC  20S8a 


.    SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  David  Pollack,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  S\V, 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  hsted  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


414S2 


I 

Federal  Register  /  Vol.  59.  No.  155  /  Friday,  August  12,  1994  /  Notices 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service.  HHS,  room  17A-10, 5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  vdll  include  instructions 
lor  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll-free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  David  Pollack  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code],  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agencj'.  and  the  property 
number 

For  more  information  regarding 
particular  properties  identiHed  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  faciUties,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Leslie 
Carrington.  Federal  Property  Resources 
Services,  GSA,  18th  and  F  Streets  NW. 
Washington,  DC  20405:  (202)  208-0619; 
Corps  of  Engineers:  Bob  Swieconek. 
Headquarters.  Army  Corps  of  Engineers, 


Attn:  CERE-MC,  Room  4224,  20 
Massachusetts  Ave.  N\V,  Washington. 
DC  20314-1000;  (202)  272-1753;  U.S. 
Navy:  John  J.  Kane,  Deputy  Division 
Director,  Dept.  of  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street. 
Alexandria,  VA  22332-2300;  (703)  325- 
0474;  U.S.  Air  Force:  Bob  Menke,  Area- 
Mi.  Boiling  AFB,  172  Luke  Avenue, 
Suite  104,  Washington,  DC  20332-5113; 
(202)  787-6235;  Dept.  of  Transportation: 
Ronald  D.  Keefer,  Director, 
Administrative  Services  &  Property 
Management,  DOT,  400  Seventh  St.  SW. 
room  10319,  Washington,  DC  20590; 
(202)  386-^246;  Dept.  of  Justice: 
Benjamin  F.  Burrell,  Director,  Facilities 
and  Administrative  Services  Staff. 
Justice  Management  Division,  Ariel  Rios 
Building,  Room  3204,  Washington.  DC 
20530;  (202)  616-2277;  (These  are  not 
toll-free  numbers). 

Dated:  August  5. 1994. 

Jacquie  M.  Lawing, 

Depu  ty  Assistant  Secretar}' for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program. 
Federal  Register  Report  for  08/12/94 

Suitable/Available  Properties 

Buildingf!  (by  State) 
Alabamq 

Bldg.  TU-22 

Selden  Lock  and  Dam 

Route  1 

Savvyerville  Co:  Hale  AL  30776- 

Landhoiding  Agency:  COE 

Property  Number  31901151 

Status:  IJnutilized 

Comment:  1080  sq.  ft.:  1  story  frame 

residence:  needs  minor  repair;  most  rec€!nl 

use — lock  tender's  dwelling. 
Bldg.TU-21 
Selden  Lock  and  Dam 
Route  1 

Sawyerville  Co:  Hale  AL  3C77G- 
Landholding  Agency:  COE 
Property  Number  31901152 
Status:  Unutilized 
Comment:  1080  sq.  ft.;  1  stor>'  frame 

residence:  needs  minor  repair:  most  recent 

use — lock  tender's  dwelling. 
BIdn.  TU-23 
Selden  Lock  and  Dam 
Route  1  - 

Sawyerville  Co:  Hale  AL  36776- 
Landholding  Agency:  COE 
Property  Number  31901153 
Status:  Unutilized 
Cxjmmeat:  1080  sq.  ft.:  1  story  frame 

residence:  needs  minor  repair:  most  recent 

use — lock  tender's  dwelling. 
Bldg.  TU-24 
Selden  Lock  and  Dam 
Route  1 

.Sawyerville  Co:  Hale  AL  36776- 
Landholding  Agency:  COE 
Property  Number  31901154 
.Status:  Unutilized 


Comment:  1080  sq.  ft.;  1  story  frame 
residence;  needs  minor  repair  mostTecent 
use — lock  tender's  dwelling. 

Arizona  " 

Facility  80002 

Holbrook  Radar  Site 

1313  North  8th  Avenue 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agencj':  Air  Force 

Property  Number:  189340052 

Status:  Unutilized  .    " 

Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  12/93. 

Facility  80003 

Holbrook  Radar  Site 

1313  North  8th  Avenue 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  18934005,'H 

Status:  Unutilized 

Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence, 

scheduled  to  be  vacant  12/93. 
Facility  80004 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189340054 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  12/93. 

Facility  80005 

Holbrook  Radar  Site 

1313  North  8th  Avenue 

Holbrook  Co:  Navajo  AZ  8602.'*- 

Landholding  Agency:  Air  Force 

Property  Numbner:  189340055 

Status:  Unutilized 

Comment:  1352  sq.  ft.,  wood  frame,  most 

rec:cnt  use — 3  bedroom  residence. 

scheduled  to  be  vacant  12/93. 
Facility  80006 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Propc.'ty  Number  189340056 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  12/93. 
Facility  80007 
Holbrook  Radar  Site 
1.313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
I.andliolding  Agency:  Air  Force 
Property  Number  189340057    ^ 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  12/93. 

Facility  80008 

Holbrook  Radar  Site 

1313  North  8th  Avenue 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189340058 

Status:  Unutilized 

Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  resideix:e, 

scheduled  to  be  vacant  12/93. 
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Facility  80009 

Holbrook  Radar  Site 

1313  North  8th  Avenue 

Holbrook  Co:  Navajo  AZ  8602!v- 

Landholding  Agency:  Air  Forre 

Property  Number  189340059 

Status:  Unutilized 

Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  1 2/93. 
Facility  80010 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landhoclding  Agency:  Air  Forco 
Property  Number:  189340060 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  nest 

recent  use — 3  bedroom  residence, 

scheduled  to  be  vacant  12.'93. 
Facility  80011 
Holbrook  Radar  Site 
1313  North  8th  AvenuH 
Holbrook  Co:  Navajo  AZ  86025- 
Landhoolriing  Agency:  Air  Forte 
Property  Number:  189340061 
Status:  Unutilized 
Comment:  1325  sq.  ft.,  wood  franie,  most 

recent  use — 3.  bedroom  residence, 

scheduled  to  be  vacant  12/93. 
Facility  80012 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landhoolding  Agency:  Air  Force 
Property  Number:  189340062 
Status:  Unutilized 

Comment:  1096  sq.  ft.,  wood  frame,  most 
recent  use — 2  bedroom  residenr:e, 
scheduled  to  be  vacant  12/93. 

California 

Bldg.  604 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocina  CA  95468-5000 

Landholding  Agnncy:  Air  Forcv 

Prof)erty  Number:  189010237 

Status:  Unutilized 

Comment:  1232  sq.  ft.,  stu<  to-uood  frame; 

most  recent  use — bousing. 
Bldg.  605 

Point  Arena  Air  Forte  Station 
(See  County)  Co:  Mendo<  ina  CA  95408-5000 
Landholdmg  Agency:  Air  Forte 
Property  Number:  189010238 
Status:  Unutilized 
Comment:  1232  sq.  ft.,  stucco-wood  frame; 

most  n?«  ent  use — housing. 
Bldg.  612 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocina  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010239 
Status:  Unutilized 
Comment:  1232  sq.  ft.,  stticio-wood  frame; 

most  recent  use — housing. 
Bldg.  611 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocina  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010240 
Status:  Unutilized 
Comment:  1232  sq.  ft.,  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  613 


Point  Arena  .Air  Force  Station 

(See  County)  Co:  Mendocina  CA  9.'>4K8-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010241 

Status:  Unutilized 

C;omment;  1232  sq.  ft.,  stucto-wood  frame: 

most  recent  use — housing. 
Bldg.  614 

Point  Arer.a  Air  Force  Station 
(See  Co'jnty)  Co:  Mendocina  C\  95468-5000 
landholding  Agency:  Air  Force 
Property  Number:  18901024  2 
Status:  Unutilized 
Comment:  1232  sq.  ft.,  stuci  o-wood  frame: 

most  recent  use — housing. 
Bldg.  615 

Point  Arena  Air  Force  Station 
(.See  r/junt\ )  Co:  Mendocina  CA  95468-5000 
landholding  Agency:  Air  Force 
Property  Number:  189010243 
Status:  Unutilized 
Comment:  1232  sq.  ft..  stut(o-w(X)d  frame; 

most  recent  use — housing. 
Bldg.  616 

Point  Arena  Air  Force  Statio  -, 
(See  County)  Co:  Mendocina  CA  954t-,H-5000 
landholding  Agency:  Air  Fon  e 
Property  Number;  189010244 
Status;  Unutilized 
Comment:  1232  sq.  ft.,  stuci o-wood  f.-r-me: 

most  recent  use — housing. 
Bldg.  617 

Point  Arena  Air  Force  Station 
(.See  County)  Co:  Mendocina  CA  9.5-;68-5000 
Landholding  Agency:  .Mr  Fore* 
Property  Numbter:  189010245 
Status:  Unutilized 
Comment;  1232  sq.  ft.,  stu<  <  o-wood  f.'-ame: 

most  recent  u.«e — housing. 
Bldg.  618 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocina  CA  954r,8-5()oo 
landholding  Agency:  Air  Force 
Property  Number:  189010246 
Status:  Unutilized 
Comment:  1232  sq.  ft.,  stiict  o-wood  frame: 

most  rei  eat  use — housing. 

I'lorida 

Bldg.  SF-97 

Port  May.tca  Lock  &  Spillwiiy 

9  miles  north  of  Cfciial  Point 

Port  Mayaca  Co;  Martin  FL  33438- 

l.andholding  Agency:  COE 

Propt-rty  Numt)er:  319340001 

Status:  Unutilized 

Comment;  1700  sq.  ft.,  1-storv  i  orrreie 

block/stucco,  most  n>font  i,se — l.-.bom'opi. 

off-site  use  only. 

Cuam 

Anderson  VOR 

in  the  municipality  of  Dededo 

Dededo  Co:  Guam  GU  96912- 

I.oration;  .Access  is  through  Route  1  and 

Route  3,  Marine  Drive. 
Landholding  Agency:  Air  Forte 
Property  Number:  189010267 
Status:  Unutilized 
Comment:  5.50  sq.  ft.;  1  story  perm.'t  one  rete; 

on  226  acres. 

Anderson  Radio  Beacon  Annex 
In  the  municipality  Dededo 
Dededo  Co:  Guam  GU  96912- 


Ltwation:  Approximately  7.2  miles  soi;ihw.-si 

of  Anderson  AFB  proper;  access  is  fn»m 

Route  3.  Marine  Drive. 
Landholding  Agencv;  Air  Forcv 
Property  Number:  189010268 
.'■:atus:  Unutilized 
(>3mment:  480  sq.  ft.;  i  story  perm/(  uncrete. 

on  25  acres:  most  recent  use — radio  lieacon 

facility. 

Annex  No.  4 

y\nderson  Family  Housi;]g 

Municipality  of  Dededo 

L">ededo  Co;  Guam  GL^  9691 2- 

location:  Atcess  is  throi;gh  Route  1,  Marine 

Drive, 
landholding  Agenr^';  A\t  Force 
Property  Number:  18901 0545 
Status;  Underutilized 
Comment;  various  sq.  ft.;  1  story  hame/ 

modified  quonset;  on  376  acres:  portions  of 

building  and  land  leaded  to  Government  of 

Guam. 

Harmon  VORsite  (Portion)  (.AJkZ) 
Municipality  of  Dededo 
Dededo  Co;  Guam  GU  96912- 
Ltxation:  Approx.  12  miles  soathwi-sl  of- 

Anderson  AFB  proper. 
Landholding  Agency;  Air  Force 
Property  Numhier;  189120234 
Status:  Unutilized 
Comment:  5.50  sq.  ft.  bldg..  needs  rehab  o.-. 

82  acres. 

Idaho 

Bldg.  121 

Mountain  Home  Air  Fcjrce  Base 

Main  Avenue 

(See  County)  Co;  Elmore  ID  83648- 

Landholding  .Agency;  Air  F"or<  e 

Property  Numljer:  l'890.3(K)07 

Status:  Excess 

Comment:  3.T75  sq.  ft.;  1  story  wood  frann'; 
potential  utilities;  needs  rehab:  presente  of 
asbestos;  building  is  set  on  piers:  most 
rt;rent  use — medical  ad.ministration. 
veterinary  sen  it  es. 

Illinois 

Bldg.  7 

Ohio  River  Lo<  ks  S  Dam  .No.  53 

Grant  Chain  Co;  Puliski  IL  62941-9801 

LiKalion;  Ohio  River  Locks  and  Dam  .No.  53 

at  Grand  Chain 
l.andho!ding  Apenty:  COE 
Property  Number;  319010001 
Status;  Unutilized 
Comment;  900  sq.  ft.;  1  floor  wood  fraire; 

most  ret  ent  use — re"-idei)<  e. 
Bldg.  6 

Ohio  Ri\er  Lex  ks  &  Dam  No.  53 
Grand  Chain  Co;  Pulaski  IL  62941-9801 
Location;  Ohio  Rivtr  Ixk  ks  and  Dam  No.  5.1 

at  Grand  Chain 
Landholding  Agent  y;  COE 
Property  .Number;  319010002 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wtjod  frame; 

most  rtKent  use — residence. 
Bldg.  5 

Ohio  River  Lot  ks  &  Dam  No.  53 
Grand  Chain  Co;  Pulaski  IL  62941-9801 
Location;  Ohio  River  Locks  and  Dam  .No.  53 

at  Grand  Chain 
Landholding  Agency;  COE 
Property  Number:  319010003 
Status;  Unutilized 
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Coouxiant:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence. 
BIdg.  4 

Ohio  River  Locks  ft  Dim  Na  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landbolding  Agency:  COE 
Property  Number:  319010004 
Status:  Unutilized 
Comment:  900  sq.  ft:  one  floor  wood  frame: 

most  recent  use — residence. 
BIdg.  3 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010005 
Status:  Unutilized 

Comment;  900  sq.  ft.;  one  floor  wood  frame 
BIdg.  2 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  FL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number;  319010006 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence. 
IJldg.  1 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Lw:ation:  Ohio  River  Locks  and  Dam  No.  53 

nt  Grand  Chain 
l.,andholding  Agency:  COK 
Property  Number  319010007 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame: 

most  recent  use — residence. 

Indiana 

Dkig.  01.  Monroe  Lake 

Monoro  Cty.  Rd.  37  North  to  Monroe  Dam 

Rd. 
niooniington  Co:  Monroe  I.\'  47401-8772 
Landholding  Agency:  COE 
Property  Number.  319140002 
Status:  Unutilized 
Clommenf;  1312  sq.  ft.,  1  story  brick 

residence,  off-site  use  only. 
lUdg.  02.  Monroe  Lake 
Monroe  Cty.  Kd.  37  North  to  Monroe  Dam 

Kd. 
niooniington  Co;  Monroe  IN  47401-8772 
Landholding  Agency:  COE 
Property  Number:  31914000;t 
Status:  Unutilized 
Comment:  1312  sq.  ft..  1  story  briik 

residence,  off-site  use  only. 

Iowa 

BIdg.  0(1027 

Siou.x  Gateway  Airport 

Sioux  City  Co:  Woodbury  lA  51 110- 

Landholding  Agency:  Air  Force 

Property  Number:  189310001 

Status:  Unutilized 

Comment:  1923  sq.  ft.,  1-story  concrete  block 

bldg..  most  recent  use — storage,  pigeon 

infested, 
nidg.  00669 
Sioux  Gateway  .Mrport 
Sioux  Ci:y  Co:  Woodbury  lA  51110- 


Landholding  Agency:  Air  Force 

Property  Number  189310002 

Status:  Unutilized 

Comment:  1113  sq.  ft.,  l-story  concrete  block 

bldg.,  contamination  clean-up  in  process. 
BIdg.  00106.  Fort  Dodge 
Ft.  Dodge  Co:  Webster  lA  50501- 
Landholding  Agency:  Air  Force 
Property  Number;  189310051 
Status:  Unutilized 
Comment:  200  sq.  ft.,  1-story  wood  frame. 

needs  rehab,  most  recent  use — storage. 
Bldg.  — Prairie  Ridge 
Rathbun  Lake  Project.  R.R.  #3 
Center\Jlle  Co:  Appanoose  lA  52544- 
LandhoWing  Agency:  COE 
Property  Number:  319340002 
Status:  Unutilized 
Comment:  water  storage  tower,  off-site  use 

only. 

Bldg.  — Bridgeview 

Rathbun  Lake  Project,  R.R.  #3 

Centfer\ille  Co:  Appanoose  lA  52544- 

LandhoUimg  Agency:  COE 

Property  Number:  319340003 

Status:  Unutilized 

Comment:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 

Bldg.— Island  View 

Rathbun  Lake  Project,  R.R.  «3 

Centerville  Co:  Appanoose  lA  52544- 

Land holding  Agency;  COE 

Property  Number:  319340004 

Status:  Unutilized 

Comment:  416  sq.  ft.  1-story,  most  recent 

ust!— storage,  needs  major  rehab,  off-site 

use  only. 

lUdg.— Rolling  Cove 

Rathbun  Lake  Project,  R.R.  »3  , 

Centrville  Co:  Appanoose  lA  52544- 

I.andholding  Agency:  COE 

Property  Number:  319340005 

Status:  Unutilized 

Comment:  416  sq.  ft.,  1-story,  most  recent 

use — Storage,  needs  major  rehab,  off-site 

use  only. 

Kansas 

Trailer— ^^linton  Lake 

Rt.  5.  BoK  109B 

lawrenoe  Co:  Douglas  KS  6G046- 

Landiiolding  Agency:  COE 

Property  Number:  319410003 

Status:  Excess 

Comment:  double-wide  trailer  (24x50),  most 

refjent  ust- — residence,  needs  repair,  off-site 

use  only. 

Kenturky 

Geen  River  Lock  &  Dam  #3 

Rochester  Co:  Butler  KY  42273- 

l.ocation:  SR  70  west  from  Morgantown,  KY., 

approximately  7  miles  to  site. 
Landholding  Agency;  COE 
Property  Number:  319010022 
Status:  Unutilized 
Cx)mment:  980  sq.  ft.:  2  story  wood  frame; 

two  story  residence;  potential  utilities: 

needs  major  rehab. 

Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry  KY  40057- 
Location:  SR  421  North  from  Frankfort.  KY. 

to  highway  561,  right  on  561 

approximately  3  miles  to  site. 


Landholding  Agency:  COE 

Property  Number:  319010060 

Status:  Unutilized 

Comment:  897  sq.  ft.;  2  story  wood  fr^me: 

structural  deficiencies. 
Bldg.  1 

Kentucky  River  Lock  and  Dam 
Carrolton  Co;  Carroll  KY  41OO&- 
Location;  Take  1-71  to  Carrolton,  KY  exist,  go 

east  on  SR  #227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011628 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 

Bldg.  2 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll  KY  41008- 

Loration:  Take  1-71  to  Carrolton.  KY  exit,  go 

east  on  SR  #227  to  highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011629 
Status:  Unutilized 
Comment;  1530  sq.  ft;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 

Utility  Bldg,  Nolin  River  Lake 
Moutardier  Recreation  Site  Co:  Edmonson 

KY 
Landholding  Agency:  COE 
Property  Number:  319320002 
Status:  Unutilized 
Comment:  541  sq.  ft.,  concrete  block,  off-site 

use  only. 

Bldg.  2— Creen  River  Lake 

544  Ljike  Road 

Campbellsville  Co:  Taylor  KY  42718-9805 

Landholding  Agency:  COE 

Property  Number:  319410001 

Status:  Unutilized 

Conmient:  1620  sq.  ft.,  one  story,  brick  veneer 

residence,  presence  of  asbestos,  off-site  u.se 

only. 

Bldg.  1 — Green  River  Lake 

544  Lake  Road 

Campbellsville  Co:  Taylor  KY  42718-9805 

Landholding  Agency:  COE 

Property  Number:  319410002 

Status:  Unutilized 

Comment:  1260  sq.  ft.,  one  story,  brick  veneer 

residence,  presence  of  a.sbestos.  off-site  use 

only. 

Louisiana 

Biirksdale  Radio  Beacon  Annex 
Barksdale  Radio  Beacon  Annex 
Curtis  Co:  Bossier  LA  71111- 
Location:  7  miles  south  of  Bossier  City  on 

highway  71  south:  left  V/*  miles  on 

highway  C1552. 
l.andholding  Agency:  Air  Force 
Property  Number  189010269 
Status:  Unutilized 
Comment:  360  sq.  ft.;  1  story  wood /concrete; 

on  11.25  acres. 

Michigan 

Bldg.  30 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency;  Air  Force 

Property  Number:  189010779 

Status:  Excess 
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Comment:  2593  sq.  ft.;  7  floor;  concrete 
block;  possible  asbestos;  potential  ntil 
most  recent  use — communications 
transmitter  building. 

Bldg.  46 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  4991.1- 

Landholding  Agency:  Air  Force 

Property  Number:  189010786 

Status:  Excess  • 

Comment:  5898  sq.  fl.;  2  story;  con(  rele 
block;  potential  utilities;  possible  asbes'os; 
most  recent  use — visiting  personnel 
housing. 

Bldg.  51 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  4991.3- 

Landho'.iing  Agency:  Air  Force 

Proper! V  Number:  189010791 

Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asljestos. 

Bldg.  52 

Calumet  Air  Forte  Station 

Calumet  Co:  Keweenaw  MI  4991  :i- 

Landholding  Agency:  Air  Force 

Property  Number:  189010792 

Status:  Excess 

Comment:  1134  ,sq.  fl.;  i  story  wood  frame 
residence  with  garage:  possible  asbestos. 

Bldg.  53 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  4991.3- 

Landholding  Agency:  Air  Fon:e 

Property  Number- 189010793 

Status:  Excess 

Comment:  1134  sq.  fl.;  ]  story  wood  frame 
residence  with  garage:  possible  asbestos. 

BJdg.  54 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010794 

Status:  Excess 

Comment:  1134  sq.  ft.;  i  ston,-  wood  frame 
residence  with  garage:  possible  asbestos. 

Bldg.  55 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010795 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  slory  wood  frame 
residence  with  garage;  possible  a.sbestos. 
Bldg.  56 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  4991 3- 
Landholding  Agency:  Air  Force 
Property  Number:  189010796 
Status:  Excess 

Comment:  1134  sq.  ft.;  i  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  57 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010797 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  glory  wood  frame 
residence  with  garage;  possible  asbestos 
Bldg.  58 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 


Property  Number:  189010798 
Status:  Excess 

Cx)mment:  1134  sq.  ft.;  1  story  wood  fmme 
residence  with  garage:  possible  asbestos. 
Bldg  59 

Calumet  Air  Force  Station 
Ca!u!T)el  C«:  Keweenaw  MI  49913- 
l-andholding  Agency:  Air  Force 
Property  Number:  189010799 
Status:  Excess 

romment:  1134  sq.  fi.;  1  story  wood  fra-iie 
residence  with  garage:  possible  aKt)e<;tos. 
Bidg.  60 

Calumet  Air  Force  Station 
Cnlu;nel  Co:  Keweenaw  MI  49913- 
l-andholding  Agciuy:  Air  Forp 
Property  Number:  189010H00 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  stoM  ivood  irame 
residence  with  garagp;  possible  asbestos. 
Bldg  61 

Olumel  Air  Fon  e  Station 
Calumet  Co:  Keweenaw  MI  4')913- 
Landholding  Agem  y:  Air  For: .' 
Propf-rty  Number-  189010801 
Status:  Excess 

Comment:  1134  sq.  ft.;  i  sXars  wock.'  frame 
residence  with  .garage:  possible  asbestos. 
Bidg.  62 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Forte 
Properly  Number:  189010802 
Status:  Excess 

f:ommenl:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage:  possible  asbestos. 
Bidg.  63 

Calumet  Air  Fon  e  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
l-andholding  Agency;  Air  Fo!i:e 
Property  Number:  189010803 
Status:  Excess 

Comment:  1306  sq.  ft.;  i  story  wood  frame 
residence  with  giirage;  possible  asbestos. 
Bldg.  64 

Ciilumet  Air  Forte  Slation 
Calumet  Co:  Keweenaw  Ml  4991 3- 
Landholding  Agency:  Air  Force 
Property  Number:  189010804 
Status:  Excess 

Comment.  1306  sq.  ft.;  1  story  wood  ir,ii-ne 
residence  with  gara^ie;  jjossible  r.sheslos. 
Bldg.  65 

Cjilumet  Air  Force  Station 
Qilumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010805 
Status;  Excess 

(>3mn)eni:  1306  sq.  ft.;  1  story  wood  fn.mr 
residence  with  garage;  possible  asbestos. 
Bldg.  66 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4991.3- 
Landholding  Agency;  Air  Forc4> 
Property  Number:  189010806 
Status;  Excess 

Comment:  1306  sq.  ft.;  1  ston,  wood  Irame 
residence  with  garage;  possible  asbestos. 
Bldg.  67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010807 
Status:  Exf-ess 


Comment:  1306  sq.  ft.;  1  stor>'  wood  frame 

residence  with  garage;  possible  asbestos 
Bldg.  68 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  r8!J010808 
Status:  Excess 
Cxjmment:  1478  sq.  ft.;  1  stor\'  wood  fruu.-.- 

residence  with  garage;  possible  asf)eslos 
Bldg.  70 

f^lumel  Air  Force  Station 
Cr.lumet  Co:  Keweenaw  Ml  49913- 
I.andholding  Agem  y:  Air  Fen  e 
Property  Numlx-r:  189010809 
Status:  Excess 
Comment:  1394  sq.  It.;  1  story  wi!( rete  t:lo(  k 

possible  asbestos;  most  recent  usi- — yomh 

center. 

Bldg.  72 

Calumet  Air  Force  Station 

Calumet  Co;  Kevieenaw  .M!  49913- 

Landholding  Agency.  Air  Forci- 

Property  Niimbi>r-  189010811 

Status:  Excess 

Comment;  1168  si|.  It.:  i  story  VM.od  fram.- 

residence:  poli-nfial  utilities:  possibln 

asbestos. 

Bidg.  73 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Fore i' 

Property  Nuii;ber;  189010812 

Status:  Excess 

Oimment:  1168  sq.  ft.:  l  slor\  wm.d  fran:. 

residence:  pot.  ntia)  utilities:  possibli- 

asbestos. 

Bldg.  74 

Calumet  Air  Force  Slation 

Calum«t  Co  Keweenaw  MI  49!)1.-;- 

Landholding  Agency:  Air  Fone 

Property  \ii:r,ber;  189010813 

Status:  Ex(  ess 

Comment;  1168  sq  fi  ;  ]  ston  wood  li:ir:;c 

residence;  pofeiitini  nt'litius;  pc«sibV 

asbestos, 

Bldg.  75 

Calumet  Air  Fori  e  Sliiion 

Calumet  C;o:  Kewet^nnw  M!  499i;j- 

I-andholding  Agency:  Air  Fon  e 

Proptirty  Number:  189010314 

Status:  Ext  ess 

Comment;  1168  sq.  It.;  1  story  wtjod  lu-.nu- 

residente:  pnttMitia!  utilities;  possible 

asbestos. 

Bldg.  76 

(^lumet  Air  Force  Slation 

(Calumet  Co;  Keweenaw  MI  49913- 

l^ndholdinj^  Agent  y;  Air  Fort  p 

Property  Number;  189010815 

Sfalus:  Ext  ess 

(V>mmem:  1168  sq.  fl.:  i  stor>-  wood  frame 

residente;  polenli.il  utilities;  possible 

asbestos.  ^ 

Bidg.  77 

Calumet  Air  For.  e  Slation 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number;  189010816 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residente;  potential  utilities;  possible 

asbestos. 
BJd.g.  78 
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Calumet  Air  Force  Slaiion 

Calumet  Co:  Keweenaw  MI  49913- 

[.andholding  Agency:  Air  Force 

Property  Number:  189010817 

Status:  Excess 

Comment;  1168  sq.  ft;  1  story  wood  frame 

residence:  potential  utilities;  possible 

asbestos. 
Bldg.  79 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  499t3- 
I.andholding  Agency:  Air  Force 
Property  Number:  189010818 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  ^me 

residence:  potential  utilities;  pos.<;ible 

asbastos. 

Hidg.  80 

CUilumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

l.andholding  Agency:  Air  Force 

Property  Number  189010819 

.Sliitiis:  Excess 

flomment:  1108  sq.  ft.:  )  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  81 

Calumet  Air  Force  Station 
C:alumet  Cki;  Keweenaw  Ml  49913- 
l.andholding  .Agency:  Air  Force 
Property  Number  189010820 
.Status;  Excess 
f  ximment:  1108  sq.  ft;  1  story  wood  frame 

nrsidencc;  potential  utilities:  possible 

;isbe&to<i. 

llkig.  «2 

Ciilumet  Air  Force  Station 

C;ilumet  Co:  Keweenaw  MI  49913- 

Laiulholding  Agency:  Air  Force 

Property  Number  1S9Q10821 

Slat  us:  Excess 

Comment:  1108  sq.  ft;  I  story  wood  frame 

residence;  potential  utilities;  ptossible 

asbestos. 
Flldg.  83 

C'^iUimet  .Mr  Force  Station 
Ciilumet  Co;  Keweenaw  Ml  49913- 
r.iindholding  Agency:  Air  Forc« 
Property  Number  189010822 
.Status;  j'Xcess 
Citimment:  1108  sq.  ft;  1  story  M-ooti  frame 

residence;  potential  utilities:  pos.st)>le 

asbestos. 

Uklg.  84 

Ciilumet  Air  Force  Station 

Calumet  Co;  Keweenaw  MI  4991.3- 

I.andliolding  Age.^cy:  Air  Force 

Property  Numiwr  189010823 

.Status;  Excess 

C;ciinnient;  1 108  sq.  ft:  1  story  wood  frame 

residence;  potential  utilities;  possible 

astie.sto.4. 
Bldg.  85 

C:alume)^ir  Force  Stati'.in 
Calumet  Co:  Keweenaw  MI  49913- 
l.andholding  Agency:  Air  Force 
Property  Number  189010824 
Status:  Excess 
Comment:  1168  sq.  ft:  1  «tory  wood  frame 

residence;  potential  utilities:  possible 

asbestos. 
Bldg.  86 

Calumet  Air  Force  Station 
C^ilumet  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 

Property  Number:  189010825 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utilities:  possible 

asbeslos. 
Bldg.  87 

Calumet  .\ir  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landliolding  Agency:  Air  Force 
Property  Number  189010826 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  88 

Caluniel  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
l.andholding  Aj^ency;  Air  Force 
Property  Number:  189010827 
Status:  Excess 
Comment;  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities:  possible 

asbeslos. 
Bldg.  89 

C^alumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4991  *- 
Landbolding  Agency:  Air  Force 
Property  Number:  189010828 
Status;  Excess 
Comment;  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utilities:  possible 

asbestos. 

Bklji.  97 

Calumet  Air  Force  Station 

Calumet  Co:  Keneenaw  MI  49913- 

Landholding  Agency;  Air  Force 

Property  Number;  189010829 

Status;  Excess 

C Comment;  171  sq.  ft;  1  floor;  potential 

utilities;  most  recent  use — pump  house. 
Bldg.  08 

Calumet  Air  Fon«  Station 
Calume4  Co:  Keneenaw  Ml  49913- 
Laiuihnlding  Agency;  Air  Force 
Property  Number:  189010830 
Status;  Excess 
Comment;  114  sq.  ft.;  1  floor,  potential 

utilities;  most  recent  use — pump  houst?. 
Bldg.  10 

Calumet  Air  Force  Station 
CUilumel  Co:  Keneenaw  MJ  49913- 
l-andholding  Agency;  Air  Force 
Property  Number;  189010836 
Status;  Excess 
Comment;  in.')6  sq.  ft.;  1  story  wood  frame 

residence. 
Bldg.  216 

Calumet  Air  Force  Station 
Cihimel  Co:  Keneenaw  Ml  49913- 
I.andlioldiiig  Agency:  Air  Force 
Property  Number:  189010847       .     " 
Status;  Excess 
C:oniment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bldg.  217 

CUilumel  Air  Force  Station 
Calumet  Co:  Keneenaw  Ml  49913- 
Landholding  Agency;  Air  Force 
Property  Number;  189010847 
Status;  Excess 
Comment;  780  sq.  ft;  1  story  wood  frame 

housing  garage.- 
Bldg.  2^8 


Calumet  Air  Force  Station 

Calumet  Co:  Keneenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010849 

Status;  Excess 

Comment:  780  sq.  ft:  1  story  wood  frame 

housing  garage. 
Bldg.  219 

Calumet  Air  Force  Station 
Calumet  Co:  Keneenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010850 
Status;  Excess 
Comment;  780  sq.  ft;  1  stor>'  wood  frame 

housing  garage. 
Bldg.  220 

Calumet  Air  Force  Station 
Calumet  Co:  Keneenaw  MI  4991.3- 
Landholding  Agency:  Air  Force 
Property  Number:  189010851 
Status:  Excess  -     - 

Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bldg.  221 

Calumet  Air  Force  Station 
Calumet  Co:  Keneenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010852 
Status;  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
'    housing  garage. 
Bldg.  222 

Calumet  Air  Force  Station 
Calumet  Co:  Keneenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010853 
Status:  Excess 
Comment:  780  sq.  1^.;  1  story  wood  frame 

housing  garage. 
Bldg.  223 

Calumet  Air  Force  Station 
Cjlumet  Co:  Keneenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010854 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 

Bldg.  224 

Calumet  Air  Force  Station 

Calumet  Co:  Keneenaw  Mi  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010855 

Status:  Excess 

Comment:  780  sq.  f^.;  1  story  wood  frame 

housing  garage. 
Bldg.  215 

Calumet  Air  Force  Station 
Calumet  Co:  Keneenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010856 
Status:  Excess 
Cxjmment:  390  sq.  ft.:  1  story  wood  frame 

housing  garage. 
Bldg.  212 

Calumet  Air  Force  Station 
Calumet  Co:  Keneenaw  MI  49913- 
Landholding  Agency:  Air  Force    ~ 
Property  Number  189010859 
Status:  Excess 
Comment:  780  sq.  ft.;  1  storywood  frame 

housing  garage. 
Bldg.  214 

Calumet  Air  Force  Station 
C^nlumet  Ca:  Keneenaw  Mr49913- 
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Landholding  Agency:  Air  Force 

Property  Number:  189010861 

Status:  Excess 

Comment:  780  sq.  ft.;  l  story  wood  frame 
housing  garage. 

Bldg.  23 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  4  9913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010865 

Status:  Excess 

Comment:  44  sq.  ft.;  i  storj-;  metal  frame; 
prior  use— storage  of  fire  hoses. 

Bldg.  24 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number;  189010866 

Status:  Excess 

Comment:  44  sq.  ft.;  1  story;  metal  frame; 
prior  use— storage  of  fire  hoses. 

Bldg.  36 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010872 

Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  37 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010873 
Status;  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  201 

Calumet  Air  Fore«  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010879 
Status:  Excess 

Comment:  25  sq.  ft.;  1  door  metal  frame;  prior 
use — storage  of  fire  hoses. 

Montana 

Bldg.  00007 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330066 

Status:  Unutilized 

Comment:  992  sq.  ft.,  l-stroy  metal,  most 
recent  use— auto/hobby  shop. 

Bldg.  00008 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330067 

Status:  Unutilized 

Comment;  2640  sq.  ft.,  1-story  metal,  most 

recent  use — vehicle  parking. 
Bldg.  00016 

HavTe  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330068    y^ 
Status:  Unutilized 
Comment:  3604  sq.  ft.,  l-sfory  cinder  block, 

most  recent  use — storage. 
Bldg.  00023 

Havn  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330069 
Status:  Unutilized 

Comment:  3315  sq.  ft.,  l-story  wood,  most 
recent  use — fire  station. 
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Bldg.  00024 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330070 

Status:  Unutilized 

Comment:  5016  sq.  ft..  1-story  brick,  most 

recent  use — dormitory. 
Bldg.  00027 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330071 
Status;  Unutilized 
Comment:  14280  sq.  ft.,  1-story  cinder  block, 

most  recent  use— recreation  center  and 

commissary  store. 
Bldg.  00029 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330072 
Status:  Unutilized 
Comment:  63  sq.  ft.,  1-story  metal. 
Bldg.  00031  '  ~, 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330073 
Status:  Unutilized 
Comment:  3130  sq.  ft.,  l-story  cinder  block, 

most  recent  use— maintenance  shop  and ' 

admin.  -j- 

Bldg.  00032 

HavTe  Air  Forre  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Properly  Number:  189330074 

Status:  Unutilized 

Comment:  64  sq.  ft.,  metal,  most  recent  use 

storage. 

Bldg.  00035 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330075 

Status:  Unutilized 

Comment:  2252  sq.  ft.,  4-story  metal,  most 
recent  use — storage. 

Bldg.  00039 

Harve  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330076 

Status:  Unutilized 

Comment:  21924  sq.  ft.,  l-story  m3sonr\-, 
most  recent  use — storage. 

Bldg.  00040 

Harve  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330077 

Status:  Unutilized 

Comment:  874  sq.  ft.,  i-slon-  masonry,  most 

recent  use — storage. 
Bldg.  00041 

Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330078 
Status:  Unutilized 

Comment:  108  sq.  ft.,  l-story  masonrv. 
Bldg.  00042 

Harve  Air  Force  Sution  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330079 
Status:  Unutilized 
Conunent:  7G0  sq,  ft.,  l-storj-  masonr\',  most 

recent  use — warehouse. 
Bldg.  00044 

Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Propert>'  Number:  189330080 


Status:  Unutilized 

Comment:  3298  sq.  ft.,  l-story  metal,  most 

recent  use— wood  hobby  shop. 
Bldg.  51,52.  56.  58 

Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330081 
Status:  Unutilized 
Comment:  1352  sq.  ft.  each,  l-story  wood, 

most  recent  use — residential. 
Bldg.  53-55,  57,  59,  61.  63.  65.  67.  69  71 
Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330082 
Status:  Unutilized 
Comment:  1152  sq.  ft.  each,  l-story  wood. 

most  recent  use — residential. 
Bldg.  60.62.  64.66.  68 
Harve  Air  Force  Station  Co:«ill  MT  59501- 
Undholding  Agency:  Air  Force 
Property  Number  1H9330083 
Status:  Unutilized 
Comment:  1361  sq.  ft.  each,  l-story  wood. 

most  recent  use— residential. 
Bldg.  70,  72,  74.  78 

Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  1 89330084 
Status:  Unutilized 
Comment:  1455  sq.  ft.  each.  l-s«oi>-  wood. 

most  recent  use— residential. 
Bldg.  76,  80 

Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330085 
Status:  Unutilized 
Comment:  1343  sq.  ft.  each,  l-story  Wood. 

most  recent  use — residential. 
Bldg.  82 

Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330086 
Status:  Unutilized 
Comment:  1553  sq.  ft.  each.  1-sforv  wood, 

most  rpce.nt  use — residential. 
Bldg.  150,  152,  154,  156.  158,  160,  162,  164 
168,  170.  172.  174,  176.  178,  180.  182, 
184— H.irve  Air  Force  Station  Co:  Hill  MT 
59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330087 
Status:  Unutilized 
Comment:  1247  sq.  ft.  each.  1-storv  wood, 

most  recent  us(> — reslden:iHl. 
Bldg.  106-109,  112-113 
Harve  Air  Force  Station  Co:  Hill  .MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  180330088 
Status:  Unutilized 

Comment:  36  sq.  ft.  each,  most  recent  use- 
fire  hose  house. 
Bldg.  202.  204,  206,  212,  214,  216,  218 
Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330089 
Status:  Unutilized 
Comment:  72  sq.  ft.  each,  most  recent  use — 

storage  units. 
Bldg.  208,  210 

Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agenq,-:  Air  Force 
Property  Number:  189330090 
Status:  Unutilized 

Comment;  36  sq.  ft.  each,  most  recent  use — 
storage.  « 
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Bldg.— Conrad  Training  Site 

l.S  miles  east  of  the  City  of  Conrad  C>:>; 

Pondera  MT  59425-' 
Landholding  Agencj*:  Air  Forct- 
Property  Number  189420025 
Status:  Unutilized 
Comment: 7000  sq.  ft.,  l-storj-  brick,  most 

recent  use — technical  training  site. 

New  Jersey 

Sandy  Hook  Light 

Middletown  Co:  Monmouth  Nj  07732-~ 

Location:  Adjacent  to  Gateway  Nationtil 

Recreation  Area 
Landholding  Agency:  DO! 
Property  Number  879340001 
Status:  Unutilized 
Comment:  Brick  29"  base  diainetcT 

lighthouse,  historir  structure,  mteds  innjiir 

rehab. 

North  Carolitui 

Dwelling  1 

USCG  Coinjock  Housing 

Coinjock  Co:  Currituck  NC  27V:.,i- 

Landholding  Agency:  DOT 

Property  Number  87ni200«.'( 

Status:  Unutilized 

Comment:  one  story  wood  residence. 

periodic  flooding  in  garage  and  iitiliu 

rotim  occurs  in  heas y  niinfiill. 

Dwelling  2 

USCG  Coinjot:k  Housing 

Cx)in)ock  Co:  Currituck  NC:  i;7<tj  i- 

Landholding  Agency:  DOT 

Property  Number:  87912(K»»4 

Status:  Unutilized 

Comment:  one  story  wood  resideiu.ir, 

periodic  flooding  in  garage  and  utilitv 

room  occurs  in  heavy  rn  in  full 
Dwelling  3 

I'SCG  Coinjock  Hcmsing 
Cioinjock  Co:  Currituck  NCI  2~'yj..i~ 
Landholding  Agency:  DOT 
l'rcip€;rty  Number  879120(if!S 
•St.itus:  L'nutilized 
Cdmnient:  one  story  wwid  resideiice. 

periodic  flooding  in  garage  and  u!ilii\ 

rcifir:!  ncrurs  in  heavy  n'infall 

();■,.. 

iJuike.' !  Icteric  House 

Willow  Island  Locks  and  Dani 

Newport  Co:  Washington  OH  4.'".7(.iMta(»l 

Locitioii:  Locfctfd  at  lock  sile.  dowr,streii:ii  nl 

lock  and  dam  structure 
l.;indhnldino  Agency:  COK 
Property  Number  31(4l2(«iUi 
Status:  Lnatili/ed 
Cxjinm'Tit:  1600  .sq.  ft  bldg.  with  ' .:  ai  le  t)( 

land.  2  story  brick  frame,  ncods  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities 

off-site  use  only. 
William  H.  Harsha  Uike  ftlt'.g, 
1782  Williamsburg-Bantam  Koad 
FJatavia  Co:  Clermont  OH  451(i(>- 
Land  hoi  ding  Agency:  COE 
Pro[jerty  Number:  ;n924(«)l  1 
Status:  Unutilized 
Comment:  1568  sq.  ft.,  wood  frame  residen(.e. 

needs  major  repairs,  off-site  use  niilv 

Pennsylvania 

.Mahoning  Creek  Reser\oir 

New  Bethlehem  Co:  Armstrong  i'.\  lf.J4:i- 

Landholding  Agency:  COE 

•Vr.p*rty  Number  310210WW 


Status:  Unutilized 
Comment:  1015  sq.  ft..  2  story  britk 
resicfence.  off-site  use  only. 

South  C<irolina 

nidg.  I 

J.  S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill  Co:  McCormick  SC  29821- 
Location:  Vz  mile  east  of  Resource  Managers 

Office. 
Landholding^gency:  COE 
Properly  Number:  3 1901 1 544 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 
Bldg.  2 

I.  S.  Ttiunnond  Dam  and  Keser\'oir 
Clarks  Hill  Co:  McCormick  SC  29821- 
I.oc.Ttion:  'j  niiie  east  of  Resource  .Manajiers 

Cfficf. 
Landholding  Agenc  y:  COE 
Property  Number  31901154,'. 
Status:  Excess 
Coinn'.ent:  1900  sq.  ft.;  1  story  ma.sonry 

frame;  possible  asbestos;  most  recent  usi — 

storage,  off-site  removal  only. 
Flldo.  1 

J.  S.  Thunnond  Dam  and  Reservoir 
Clarks  Mill  Co:  McCormick  SC  29821- 
I,c»calion:  '0  mile  east  of  Resou-(  e  Mana;;er-. 

OfriOB. 
Landholding  Agency;  COE 
Property  Number  31^9011540 
Status:  Excess 
Coninient:  1900  .sq.  ft.;  1  story  m.isonry 

frami-;  possible  asbestos;  most  recent  use — 

storaj;e,  off-site  removal  only. 
Bldg.  4 

I.  S.  Thuriiiond  Dam  and  Reservoir 
Clarks  Hill  Co:  McCormick  SC  20021- 
I.ocation:  ''.:  mile  east  of  Resource  M.uia^er-. 

Office. 
Landholding  Agency:  COE 
Property  Number  319011f">47 
vStatiis:  Excess 
Coinnitiit:  1900  sq.  ft.;  1  story  masonry 

tramp;  possible  asbestos;  most  recent  use^ — 

storEipp,  off-site  removal  only. 
ItUlS.  5 

I.  S.  Thurmond  Dam  and  Resfsrvoir 
C;iarksM''l  Co:  McCormick  SC 
LrxiatiOn:  '.'.:  mile  east  of  Resourc  e  M,iu.r-;i'rs 

Of^C(^ 
I.ai;dlioldin3  Agency:  COE 
Property  Number  319011548 
S!.itus:  Excess 
CiommiMit:  1900  sq.  ft.;  1  story  masonry 

Irame;  jxjssible  asbestos;  most  recent  use — 

stor^e,  off-site  removal  only. 

South  t)akota 

West  Communications  .Annex 

Ellsworth  Air  Force  Base 

Elisworth  AFB  Co:  Mead  SD  577(H.- 

Lap.dholding  Agency:  Air  Force 

Property  Number:  189340051 

Status:  Unutilized 

ClomnHmt:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage. 

Bldg.  1.  Fort  Randall 

lake  Pi-ancis  Case  Project 

KR  2,  Box  20 

Hf,i:esteel  Co:  C;regorv  SD  57317- 


I.andholding  Agency:  COE 

Property  Number;  319410004 

Status:  Unutilized 

Comment:  1403  sq.  ft.,  2-story  residence, 

basement  is  full  of  water,  off-site  ust;  tMi'v. 
Garage  1,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2.  Box  20 

Bonestecl  Co:  Gregory  SD  5731 7- 
Landholding  Agency:  COE 
Property  Number:  319410005 
Status;  Unutilized 

Comment:  364  sq.  ft.  garage,  off-site  use  only 
Garage  2.  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317 
Landholding  Agency:  COE 
Pro[)erty  Number  319410006 
Status:  Unutilized 

Comment:  288  sq.  ft.  garage,  off-site  u.se  onlv- 
Granar>-,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregorj' SD  5731 7- 
Landholding  Agency;  COE 
Property  Number:  319410007 
Status:  l!nutilized 
Comment:  448  sq.  ft.,  most  recent  use — 

storage,  otf-site  use  only. 
Barn  #1,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2.  Box  20 

Bonesteel  Co:  Gregory  SD  573 17- 
Landholding  Agency:  COE 
Property  Number;  319410008 
Status:  Unutilized 
Comment:  2400  sq.  ft.  barn,  most  ret  ent 

use — storage,  off-site  useffrily. 
Barn  e2.  Fort  Randall 
Lake  Francis  Case  Project 
RR  2.  Box  20 

Bo.-iesteel  Co:  Gregory  SD  57317- 
I.andholding  Agency:  COE 
Property  Number  319410009 
Status:  Unutilized 
Comment:  1248  sq.  ft.  barn,  most  recent 

use — storage,  off-site  use  only. 
Machine  Shod,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonestt^l  Co:  Gregory  SD  57317- 
I.andholding  Agency:  COE 
Pro[)erty  Number  319410010 
Status:  Lhiutilized 
Comment:  2275  sq.  ft.,  most  rei:ent  wn' — 

storage,  off-site  use  only. 
Cloncrete  Silo,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2.  Box  20 

Bone.steel  Co;  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Numl»r  319410011 
Status:  Unutilized 
Comment:  18,000  bushel  capacity,  most 

recent  u.se — storage,  off-site  use  only. 
.Metal  Silo,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Boneteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number  319410012 
Status:  Unutilized 
Comment:  16,000  bushel  capacity,  must 

r«!rent  use — storage,  off-site  use  only. 
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Shed,  Fort  Randall 

Lake  Francis  Case  Project 

RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 

Landholding  Agency:  COE 

Property  NumhKBr:  319410013 

Status:  Unutilized 

Comment:  120  sq.  ft.,  most  recent  use — hog 

production,  off-site  use  only. 
Chicken  Coop,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number:  319410014 
Status:  Unutilized 
Comment:  160  sq.  ft.,  most  recent  use — 

chicken  production,  off-site  use  only. 
Texas 
Bldg.  121 
Lauglin  Air  Force  Base  Co:  Val  Verde  TX 

788843-5000 
-Landholding  Agency:  Air  Force 
Property  Number:  189420026 
Status:  Unutilized 
Comment:  11202  sq.  ft..  1-story,  needs  rehab, 

presence  of  asbestos,  secured  area  with 

alternate  access. 

Bldg.  348 

Lauglin  Air  Force  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189420027 
Status:  Unutilized 
Comment:  1799  sq.  ft..  1-story,  needs  rehab, 

presence  of  asbestos,  secured  area  with 

alternate  access. 
Bldg.  475 
Lauglin  Air  Force  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18920028 
Status:  Unutilized 
Comment:  1083  sq.  ft.,  1-story,  needs  rehab. 

secured  area  with  alternate  access. 
Cabin,  Texoma  Lake 
Lot  100,  Tract  673,  Mill  Creek  Estates  Co: 

Grayson  TX 
Landholding  Agency:  COE    * 
Property  Number  319330003 
Status:  Excess 
Comment:  975  sq.  ft.,  1-story  wood  frame 

with  asbestos  and  masonite  wall,  most 

recent  use — residential,  off-site  use  only. 
House.  Texoma  Lake 
Lot  102.  Tract  669,  Mill  Creek  Estates  Co: 

Grayson  TX 
Landholding  Agency:  COE 
Property  Number  319330004 
Status:  Excess 
Comment:  1296  sq.  ft.,  1-story  brick  veneer. 

most  recent  use— residential,  off-site  use 

only. 

Virginia 

Housing 

Rt.  637— GwynnvUk  Road 

Gwynn  Island  Co:  Mathews  VA  23066- 

Landholding  Agency:  DOT 

Property  Number  879120082 

Status:  UnutUized 

Comment:  929  sq.  ft.  one  story  residence. 

West  Virginia 

House— Stonewall  Jackson  Lake 


Entrance  to  State  Park  off  Route  19 
Roanoke  Bay  Co:  Lewis  WV  26452- 
Landholding  Agency:  COE 
Property  Number.  319320007 
Status:  Excess 

Comment:  2367  sq.  ft.,  1-story  frame 
residence,  off-site  use  only. 

Wisconsin 

Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road 

Applefon  Co:  Outagamie  WI  54911- 

Landholding  Agency:  COE 

Property  Number  319011524 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 
Former  Lockmaster's  Dwelling 
Appleton  4th  Lock 
905  South  Lowe  Street 
Appleton  Co:  Outagamie  WI  54911- 
Landholding  Agency:  COE 
Property  Number  319011525 
Status:  Unutilized 
Comment:  908  sq.  ft.;  2  stor>-  wood  frame 

residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Kaukauna  1st  Lock 

301  Canal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 

Landhoiding  Agency:  COE 

Property  Number  319011527 

Status:  Unutilized 

Comment:  1290  sq.  ft.;  2  stor>'  wood  frame 

residence;  needs  rehab;  secured  area  with 

alternate  access. 
Former  Lockmaster's  Dwelling 
Appleton  1st  Lock 
905  South  Oneida  Street 
Appleton  Co:  Outagamie  WI  54911- 
Landholding  Agency:  COE 
Property  Number  319011531 
Status:  Unutilized 
Comment:  1300  sq.  ft;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 

Wrightstown  Co:  Outagamie  WI  54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Landholding  Agency:  COE 
Property  Number  319011533 
Status:  Unutilized 
Comment:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKauna 
Lawrence  Co:  Brown  WI  54130- 
Location:  2  miles  southeasterly  from 

intersection  of  Lost  Dauphin  Road  (County 

Trunk  Highway  "D")  and  River  Street. 
Landholding  Agency:  COE 
Property  Number  319011535 
Status:  Unutilized 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rahab. 

Former  Lockmaster's  Dwelling 

Little  Chute,  2nd  Lock 

214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 


Landholding  Agenc\:  COE 

Property  Number  319011536 

Sutus:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  potential  utilities;  needs 
rehab;  secured  area  with  alternate  access. 

Land  (by  Stale) 

Arkansas 

Parcel  01 

DeCrayLake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010071 

Status:  Unutilized 

Comment:  77.6  acres. 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010072 

Status:  Unutilized 

Comment:  198.5  acres. 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010073 

Status:  Unutilized 

Comment:  50.46  acres. 

Parcel  04 

DeGray  Lake 

Section  24.  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010074 

Status:  Unutilized 

Comment:  236.37  acres. 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010075 

Status:  Unutilized 

Comment:  187.30  acres. 

Parcel  06 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010076 

Status:  Unutilized 

Comment:  13.0  acres. 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010077 

Status:  Unutilized 

Comment:  0.27  acres. 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010078 

Status:  Unutilized 

Comment:  14.6  acres. 

Parcel  09 
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DeGray  Lake 

Section  12 

Arkadelphia  Co;  Hot  Spring  AR  71923-9361 

Landholdiog  Agency:  COE 

Property  Number  319010079 

Status:  Unutilized 

Comment:  6.60  acres. 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9301 

Landholding  Agency:  COE 

Pit^rty  Number  319010080 

Status:  Unutilized 

Conunent:  4.5  acres. 

Parcel  11 

DeGray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-93f.l 

Landholding  Agency:  COE 

Pipperty  Number  3 1 901 008 1 

Status:  Unutilized 

Comment:  19.50  acres. 

Lake  Gfeeson 

Section  7,  8  and  18 

Murfreesboro  Co:  Pike  AR  71958-9720 

Landholding  Agency:  COE 

Property  Number  319010083 

Status:  Unutilized 

Comment:  4&  acres. 

Old  Lock  &  Dam  site  No.  6 

Ouachita-Black  Rivers  Navigation  Pro).  Co: 

Ashley/Union  AR 
Landholding  Agency:  GSA 
Property  Number  549420007 
Status:  Excess 
Comment:  62.37  acres  in  two  tracts,  no 

known  utilities  potential 
GSA  Number:  7-D-AR-549. 

California 

60  ARG/DE 

Travis  ILS  Outer  Marker  Annex 

Rio-Dixon  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 

Location:  State  Highway  113 

Landholding  Agency:  Air  Force 

Property  Number  189010189 

Status:  Excess 

Comment:  .13  acres:  most  recent  u.se — 

location  for  instrument  landing  systuir.s 

equipment. 

I.nke  Mendocino 
1160  Lake  Mendocino  Drive 
Ukiah  Co:  Mendocino  CA  95482-9404 
Landholding  Agency:  COE 
Property  Number  319011015 
Status:  Unutilized 

Comment:  20  acres:  steep,  dense  brush; 
potential  utilitie.<;. 

Guam 

Annex  1 

Andersen  Communication 

Dededo  Co:  Guam  GU  96912- 

Location:  In  the  municipality  of  Dededo. 

Landholding  Agency:  Air  Force 

Property  Number  189010427 

Status:  Underutilized 

Comment:  862  acres;  subject  to  utilities 

easements. 
Annex  2,  (Partial) 
Andersen  Petroleum  Storage 
Dededo  Co:  Guam  GU  9691 2- 
Location:  In  the  municipality  of  Dededo. 


LandholcKng  Agency:  Air  Force 
Property  Number  189010428 
Status:  Underutilized 
Comment  35  acres;  subject  to  utilities 
easemwits. 

Illinois 

Lake  Shelb>'ville 

Shelb>'viUe  Co:  Shelby  &  Moultr  IL  62565- 

9804 
Landholding  Agency:  COE 
Property  Number  319240004 
Status:  UDUtilized 
Comment  5  parcels  of  land  equalling  0.70 

acres,  improved  w/4  small  equipment 

storage  bldgs.  and  a  small  access  road, 

easement  restrictions. 

Indiana 

Portion  of  Tract  No.  116 

Huntington  Lake 

Huntington  Co:  Huntington  IN  4G750- 

LandholcKng  Agency:  COE 

Property  Number  3193200001 

Status:  Excess 

Comment  3.41  acres  with  road  easement 

Kansas 

Parcel  1 

El  Dorado  Lake 

Section  13.  24.  and  16 

(See  County)  Co:  Butler  KS 

Landholtfing  Agency:  COE 

Property  Number  319010064 

Status:  Unutilized 

Comment  61  acres;  most  recent  ust — 

recreation. 
Parcels  #2  and  «3 
Fall  Rive*  Lake 

Section  26  and  26  Co:  Greenwood  KS 
Landholcfing  Agency:  COE 
Property  Number  319010066  .     -" 

Status:  Excess 
Comment  64.24  acres;  most  recent  use — 

recreation 
GSA  Number  7-D-KS-0513. 

Kentuck>'j 

Tract  2625 

Darkley  Lcke.  Kentucky,  and  Tennessee 

Qidiz  Co:  Trigg  KY  42211- 

I.ocation:  Adjoining  the  village  of  Rockcastle. 

Landholding  Agency:  COE 

Property  Number  319010025 

Status:  Excess 

Comment  2.57  acres;  rolling  aud  wooded. 

Tract  2706-10  and  2710-2 

Barkley  Lake.  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2Vj  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010026 
Status:  Excess 

Comment  2.00  acres;  steep  and  wooded. 
Tract  270B-1  and  2709-1 
Barkley  I^e.  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  2V2  miles'in  a  southerly  direction 

&om  the  village  of  Rockcastle. 
Landholcfing  Agency:  COE 
Property  Number  319010027 
Status:  Excess 
Comment  3.59  acres;  rolling  and  wooded;  no 

utilities. 

Tract  2800 

Barkley  lake.  Kentucky  and  Tennessee 


Cadiz  Co:  Trigg  KY  42211- 
Location:  4V2  miles,  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
I.andholding  Agency:  COE 
Property  Number  319010028 
Status:  Excess 

Comment:  5.44  acres;  stoep  and  wooded. 
Tract  2915 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  6V2  miles  west  of  Cadiz. 
Landholding  Agency:  COE 
Property  Number  319010029 
Status:  Excess 
Conunent:  5.76  acres;  steep  and  wooded;  no 

utilities. 
T.-act  2702 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle 
I.andholding  Agency:  COE 
Property  Number  319010031 
Status:  Excess 

Comment:  4.90  acres;  wooded;  no  utilities.  . 
Tract  4318 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY  on  the  waters  of  Hopson  Creek. 
Landholding  Agency:  COE 
Property  Number  319010032 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded. 
Tract  4502  - 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  3V2  miles  in  a  southerly  direction 

from  Canton.  KY. 
Landholding  Agency:  COE 
Property  Number  319010033 
Status:  Excess 

Comment:  4.26  acres;  steep  and  wooded. 
Tract  4611 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  5  miles  south  of  Canton.  KY. 
Landholding  Agency:  COE 
Property  Number  319010034 
Status:  Excess 
Comment:  10.51  acres;  steep  and  wooded;  no 

utilities. 
Tract  461?  ^ 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319010035 
Status:  Excess 
Comment:  2.02  acres;  steep  and  wooded:  no 

utilities. 
Tract  4817 

Bailcley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212^ 
Location:  eVx  miles  south  of  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010036 
Status:  Excess 

Comment:  1.75  acres;  wooded. 
Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  On  the  north  side  of  the  Ulinoiii  . 

Central  Railroad. 


tandholding  Ageury :  COE 

Property  Number:  319010042 

Status:  Excess 

Comment:  5.80  acres;  steep  arid  wooded. 

Tract  1906 

Barkley  Lrtke,  Kentucky  and  Tennessee 

Eddyviiie  Co:  Lyon  KY'42030- 

Location:  Approximafelv  4  miles  east  of 

Eddyviiie,  KY. 
Landholding^gency-:  COE 
Property  Number;  319010044 
Status:  Excess 
Comment:  25.06  acres:  rolfing  steep  and 

partially  wooded;  no  utilities. 
Tract  1907 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyviiie  Co:  Lyon  KY  42038- 
Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyviiie.  KY 
L  mdholding  Agency:  COE 
P-operty  Number:  319010045 
S  atus:  Excess 
Comment:  8.71  acres;  foiling  sleep  and 

vvooded;  no  utilities. 
T  act  200-I  »l 

B:.rkley  i^ke,  Kentucky  and  Tennessee 
Eddyviiie  Co:  Lyon  KY'  4203O- 
Lfication:  Approximately  4"2  miles  east  of 

Eddyviiie.  KY. 
Landholding  Agem:y :  COE 
Property  Number:  319010046 
Status:  Excess 
Comment:  47.42  acres;  strep  and  wooded;  no 

utilities. 

Tract  2001  #2 

Barklpy  Lake,  Kentui  ky  and  Tennessee 

Eddyviiie  Cor  Lyon  KY  42030- 

Location:  ApproximateJv  4'.'^  miles  east  of 

Eddyviiie,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010047 
Status:  Excess 
Comment:  8.G4  acres;  steep  and  wooded;  no 

utilities. 

Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyviiie  Co:  Lyon  KY  42030- 

Localion:  Approximateh'  5'/?  miles  east  of 

Eddyviiie,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010048 
Status:  Excess 
Comment:  4.62  acres;  .sleep  and  wooded;  no 

utilities. 
Tract  2307 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyviiie  Co:  Lyon  KY  42030- 
Locaiion:  Approximately  7V2  miles 

southeasterly  of  EddyvHle,  KY! 
Landholding  Agency:  COE 
Proi^erty  Number:  319010049 
Status:  Excess 
Comment:  11.43  acres;  sleep:  rolling  and 

wooded;  no  utilities. 
Tract  2403 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyviiie  Co:  Lyon  KY  42030- 
Location:  7  miles  southeasterly  of  Eddyviiie, 

KY. 
landholding  Agency:  COE 
Property  Number:  319010050 
Status:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities. 
Tract  2504 
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Barkley  LaVe.  Kentucky  a  id  Tennessee 

Eddyviiie  Co:  Lyon  KY  42030- 

Location:  9  miles  southeasterly  of  tddvville 

KY. 
Landholding  Agency:  COE 
Property  Number:  319010051 
Status:  Excess 
Comment:  24.46  acres;  steep  and  wooded;  no 

utilities. 

Tract  214 

Barkle>  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central 

Railroad,  1  m.ile  east  of  the  Cumberland 

River. 
Landholding  Agefit  y:  COE 
Property  Numh*r:  319010052 
Status:  Excess 

Comment:  5.5  acres;  wooded:  no  utilities. 
Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Locntion:  5  miles  southwest  of  Kuttawa 
Landholding  Agenc-y:  COE ' 
Property  Number:  319010053 
Status:  Excess 

Comment:  1,40  acres:  wooded;  no  utilities. 
Tract  241 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
l.ocation:  Old  Hens'on  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY, 
Landholding  Agency:  COE 
Property  Number:  319010054 
Status:  Ex(  ess 

Comment:  1,26  acres;  steep  and  wooded:  no 
-  utilities. 

Tract  306.  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Locaiion:  2,5  miles  southwest  of  Kuttawa, 

KY,  on  the  waters  of  Cypress  Creek, 
Landholding  Agency:  COE 
Properly  .Number:  319010055 
Status:  Excess 
Comment:  38.77  a(  res;  steep  and  wooded;  no 

utilities. 
Tracts  2305,  2306,  and  2400-1 
Harkiey  Lake.  Kentucky  and  Tennessee 
Eddy v; He  Co:  Lyon  KY  42030- 
Location:  6V2  miles  southeasterly  of 

Eddyviiie.  KY. 
l-indholding  Agency:  COE 
Property  Number:  319010056 
Status:  Excess 
Comment:  97,66  acres:  steep  rolling  and 

wooded;  no  utilities. 
Tract  500-2 

Barkley  Lake.  Kentucky  and  Tennessee 
Kuttawa  Co:  Lyon  KY  42055- 
Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 

Kuttawa.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010057 
•Status:  Excess 
Comment:  3,58  acres;  hillside  ridgeland  and 

wooded;  no  utilities. 
Tracts  5203  and  5204 
Barkley  Lake.  Kentucky  and  Tcnnes.see 
Linton  Co:  Trigg  KY  42212- 
Location:  Village  of  Linton,  KY  state  highway 

1254. 
landholding  Agency:  COE 
Property  Number:  319010058 


Status:  Ext.ess 

r^jminent;  0,93  acres,  rolling,  partially 

wooded;  no  utilities. 
Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton.  KY 
Landholiding  Agency:  COE 
Property  Number:  319010059 
Status:  Excess 
Comment:  2,26  acres:  steep  and  wootied:  no 

utilities. 

T:-act  4628 

Barkley  Lake,  Kentuc  ky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  4V2  miles  south  from  Canton.  KY. 

l.andholding  Agency:  COE 

Prof)erty  Number:  319011621 

Status:  Excess 

Comment;  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  4619-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton.  KY. 
Landholding  Agency:  COE 
Property  Number:  319011622 
Status:  Excess 
Comment:  1,73  acres:  sleep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyviiie  Co:  Lyon  KY  42038- 
,  Location:  7  miles  southeasterly  from 
Eddyviiie,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011623 
Status:  Unutilized 
Comment:  0,70  acres,  wooded:  suhiet  t  to 

utility  easements. 
Tract  241-B 

Barkley  Lake.  Kentv;cky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  4204  5- 
Location:  South  of  Old  Henson  Ferrv  Road, 

6  miles  west  of  Kuttawa,  KY, 
Landholding  .\gency:  COE 
Property  Numbi^r:  3 19011 624 
Status:  Excess 
Comment:  11,16  ac  res:  steep  and  wooded; 

subject  to  utility  easements. 
Tracts  212  and  237 

Barkley  Lake,  Kentui  ky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  ,Ti;)es 

west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number:  3W011625 
Status:  Excess 
Comment:  2.44  acres;  s:eep  and  wood''<}: 

subject  to  utility  ea«icments. 
Tract  215-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency ;  COE 
Property  .Number:  31901 1626      • 
Status:  Excess 
Comment:  1.00  acres;  wooded:  subject  to 

utility  easements. 
Tract  233 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
I-ocation:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
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Property  Number:  319011627 

Status:  Excess 

Comment:  1.00  acres:  wooded;  subject  to 

utility  easements. 
Tract  B-^kiarkland  Locks  k  Dam 
H%vy  42,  3.5  miles  dewnstmm  of  Warsaw 
Warsaw  Co:  Gallatin  KY  410S5- 
Landholding  Agency:  COE 
Property  Number:  Sldiaeooe 
Status:  Unutilized 
Conunent:  10  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  A — Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  ICY  41095- 
Landholding  Agency:  COE 
Property  Number:  319130003 
Status:  Unutilized 
Comment:  8  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  C — Markland  Locks  ft  Dam 
Hwy  42.  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41005- 
Landholding  Agency:  COE 
Property  Number:  319130005 
Status:  Unutilized 
Comment:  4  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 

Tract  N-819 

Dale  Hollow  Lake  ft  Dam  Project 

lUwill  Creek,  Hwy  90 

Hobart  Co:  Clinton  KY  42601- 

Landholding  Agency:  COE 

Property  Number:  319140009 

Status:  Underutilized 

Comment:  91  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Portion  of  Lock  &  Danr  No.  1 
Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 
Landholding  Agency:  COE 
Property  Number:  319320003 
Status:  Unutilized 
Comment:  approx.  3.5  acres  (sloping),  access 

monitored. 

Portion  of  Lock  &  Dam  No.  2 
Kentucky  River 

Lockport  Co:  Henry  KY  40036-f)fK)9 
Landholding  Agency:  COE 
Property  Number:  319320004 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sloping), 
accx'ss  monitored. 

Louisiana 

Wallace  Lake  Dam  and  Reservoir 
Shreveport  Co:  Caddo  LA  71103- 
Landholding  Agency:  COE 
Property  Number:  319011009 
Statu.s:  Unutilized 

Comment:  11  acres:  wildlife/forestry;  no 
utilities. 

Bayou  Bodcau  Dam  a^id  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shreveport. 

U. 
Landholding  Agency:  COE 
Property  Number:  319011010 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities. 

Michigan 

Calumet  Aic  Force  Station 
Section  1.  T57N.  R31W 


Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010862 

Status:  Excess 

Comment:  34  acres:  potential  utilities. 

Calumet  Air  Force  Station 

Section  31,  T58N,  R30W 

Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholdhig  Agency:  Air  Force 

Property  Number  189010663 

Status:  Excess 

Comment:  3.78  ari-es:  potential  utilities. 

Minnesott 

Parcel D 

Pine  Rivet 

Cross  Lake  Co:  Crow  Wiug  MN  56442- 

Location:  3  miles  from  city  of  Cross  lake, 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number  319011038 
Status:  Excess 

Comment:  17  acres;  no  utilities. 
Tract  92 
Sandy  Lake 

McGregor  Co:  Aitkins  MN  55760- 
Location:  4  miles  west  of  highway  05. 15 

miles  from  city  of  McGregor. 
Landholding  Agency:  COE 
Property  Number:  319011040 
Status:  Excess 

Comment:  4  acres:  no  utilities. 
Tract  98 
Leech  Lalsc 

Benedict  Co:  Hubbard  MN  56641- 
Location:  1  mile  from  city  of  Federal  Dam, 

Mn. 
Landholding  Agency:  COE 
Property  Number:  319011041 
Status;  Extess 
Comment?  7.3  acres;  no  utilities. 

Mississippi 

Parcel  7 

Grenada  Lake 

Sections  22.  23.  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011019     - 

Status:  Underutilized 

Comment:  100  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 
Parrel  8 
Grenada  tjake 
Section  20,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903- 
Landholding  Agency:  COE 
Property  Number:  319011020 
Status:  Uoderutilized 
Comment:  30  acres;  no  utilities; 

intermiltently  used  under  lease — expires 

1994.     * 

Parcel  9    . 

Grenada  Lake 

Section  20,  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency;  COE 

Property  Number  319011021 

Status:  Underutilized 

Conunent;  23  acres;  no  utilities^ 

intermiltently  used  under  lease — expires 

1994. 

Parcel  10 


Grenada  Lake 

Sections  16, 17, 18  T24N  R«E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  OOE 
Property  Number;  319011022 
Status;  Underutilized  . 

Comment:  490  acres;  no  utilities; 

intermittently  used  under  leas* — expires 

1994. 
Parcel  2 
Grenada  Lake 
Section  20  and  T23N,  R5E 
Grenada  Co:  Grenada  MS  38901-0003 
Landholding  Agency:  COE 
Property  Number:  319011023 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  3 
Grenada  Lake 
Section  4.  T23N,R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31901T024 
Status;  Undehitilized 
Comment:  120  acres;  nc;  utilities;  most  recent 

use — wildlife  and  forestry  management: 

(13.5  acres/agriculture  lease). 
Parcel  4 
Grenada  Lake 

Section  2  and  3.  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011025 
Status;  Underutilized 
Comment:  60  acres:  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  5 
Grenada  Lake 
Section  7,  T24N.R6E 
Grenada  Co:  Yalobusha  MS  38801-0903 
Landholding  Agency:  COE 
Property  Number:  319011026 
Status;  Underutilized 
Comment;  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management: 

(14  acres/agriculture  lease). 
Parcel  6 
Grenada  Lake 
Section  9,  T24N,  R6E 
Grenada  Co:  Yalc^usha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number  319011027 
Status:  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use — wildliiie  and  forestry  management. 
Parcel  11 
Grenada  Lake 
Section  20,  T24N,  R8E 
Grenada  Co;  Calhoun  MS  38901-0963 
Landholding  Agency;  COE 
Property  Number  319011028 
Status;  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  12 
Grenada  Lake 
Section  25,  T24N,  R7E 
Grenada  Co;  Yalobusha  MS  38390-10903 
Landholding  Agency;  COE 
Property  Number:  31901t029 
Status;  Underutilized 
Conuaent;  30  acres;  no  utilities;  nost  recent 

use — wildlife  and  forestry  manageiaeat. 
Parcel  13 
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Grenada  Lake 

Section  34,  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  3H903-O9O3 

Landholding  Agency:  COE 

Property  Numt^r:  31 901 1 030 

Statu?:  Underutilized 

Comment:  35  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  menagementr 

(11  acres/agriculture  lease). 
Parcel  14 
Grenada  Lake 
Section  3.  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  3»001-O003 
Landholding  Agency:  COE 
Property  Number:  319011031 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  mosl  recent 

use — wildlife  and  forestry  mananemenl. 
Parcel  15 
Grenada  Lake 
Section  4.  T24N.  R6E 
Grenada  Co:  Yalobusha  MS  38901-0003 
Landholding  Agency:  COE 
Property  Number  31901 1032 
Status:  Undenitilized 
'Comment:  40  acres;  no  utilities;  most  recent 

use — wildlife  and  fort-stry  mannj;cmenl. 
Parcel  16 
Grenada  Lake 
Section  9,  T23N,  R6E 
Grenada  Co;  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31001 1033 
Status;  Underutilized 
Comment;  70  acres;  no  utilities;  most  recent 

use — wildlife  and  fon^s'ry  miinagement. 
Parcel  17 
Grenada  Lake 
Section  17,  T23X,  R/E 
Grenada  Co:  Grenada  MS  28901-<1')()3 
Landholding  Agency:  COE 
Property  Number:  31901103^ 
Status;  Underutilized 
Comment:  35  acres;  no  utilities;  most  reix'nt 

use — wildlife  ,nnd  foreslrj'  mniingi  numt. 
Parcel  18 
Grenada  Lake 
Section  22.  T23N,  R7E 
Grenada  Co:  Grenada  MS  2890J-0,'«)3 
Landholding  Agency;  COE 
Property  Numbei":  31301  lO.Tr) 
Status:  Undenitilized  ■  » 

Comment:  10  acres;  no  ctilities;  most  recent 

use — wildlife  nr.d  forestry  management. 
Parcel  19 
Grenada  Lake 
Section  9,  T22N.  R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Landholding  Agency:  COE 
Property  Number:  319011036 
Status:  Underutilized 

Comment:  20  acres:  no  utilities;  mosl  ret.ent 
use — wildlife  and  forpsir\'  management. 

Missouri 

Harry  S  Tniman  Dam  &  Reservoir 

Warsaw  Co;  Benton  MO  65355- 

l.ocation:  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  B!e<Jsoe  Ferrv 

Park  Tract  150. 
landholding  Agent  y:  COE 
Property  Number:  319030014 
Status:  Underutilized 
Comment:  1.7  acres;  potential  \ifilities. 


Montana 

120  acres.  Fori  Pef:k  Lake  Proj  Co;  McCone 

MT 
Location;  Twp  21  north,  RNG  43  east,  Section 

34.  N/2N'E/4,  Section  35,  N\V/4NU'/4 
Undholding  Agency;  COE 
Property  Number:  319220005 
Status;  Unutilized 
Comme;it:  120.00  acres,  rough  &  rugged 

terrain  CSA  Number:  7-r)-MT-4137-FF. 
Ohio 

Hannibal  Locks  and  Dam 

Ohio  River 

P.O.  Box  8  - 

Hannibal  Co;  .Monroe  OH  43931-0008 

Lo<ation;  Adjacent  to  the  new  Martinsville 

Bridge. 
Landholding  Agency:  COE 
Property  Number:  319010015 
Status:  Underutilized 
Comment:  22  acres;  river  tiank. 

Oklahoma 

Pine  Creek  Laki' 

Section  27 

(See  County)  Co:  .MtCurt.-iin  OK 

L.indholdir,g  Agency:  COE 

Property  Number:  319010923 

Status:  Unutilized 

Cojnment:  3  acres;  no  utilities:  subjett  to 

right  of  \\;.v  for  Oklahoma  .State  Highway 

3. 

J\'nnsyl\ania 

Mahoning  Creek  Lake 

New  Bethlehem  Co;  Annstiont:  PA  ir,242- 

9003 
Location;  Route  28  north  to  Belkn;ip.  Road  «4 
Landholding  Agency:  COE 
Property  Nimiber:  319010018 
Status:  Excess 
(Comment:  2.58  ficrcs;  sto-p  nr.i\  (ienst  ly 

wooded. 

Tracts  610.  611.012 
Shrnango  River  Lake 
Sharpsville  Co;  Men  or  PA  10150- 
Location:  1-79  North,  1-80  West.  Exit  Sharon. 

R18  North  4  mili;.-^.  left  on  R518.  right  on 

Men.er  Avenue. 
l,anrihol(iii-,g  Agency:  COE 
Properly  NamhiT:  319011001 
Status;  Excess 
( .ommeni:  24.00  ni  n:-s:  si.iiii-c  1  to  Dovviige 

easement.. 
Tracts  L24,  L26 
Oookcd  Creek  Lake 
Co;  Armstrong  P,-\  03051- 
Location:  Lef^  bank — 55  miles  downstn^am  of 

dam. 
Landholding  Agency:  COE 
Property  Nuinber;  319011011 
Status:  I'nutilized 

Oimment:  7.59  af  r"s;  poti-'ilial  for  lililitJe*. 
P.ierto  Ri(  o 

La  Hueca — Naval  Station 
Roosevelt  Roads 
Vieques  PR  00765- 
Landholding  Agency:  GSA 
Property  Number:  549420006 
Status:  Excess 

f Comment:  323  aces. cultural  site. 
Tennessee 

Tract  6827 
n.irkle\  Lake 


Dover  Co;  Stewart  TN  37058- 
Location:  2'/^  miles  west  of  Dover.  TN. 
Landholding  .Agency:  COE 
Propsrty  Number;  319010927 
Status;  Excess 

Comment:  .57  ac  res;  subiect  oi  existing 
easements. 

Tracts  6002-2  and  6010 

Barkley  Lake 

Dover  Co;  Stewart  TN  37058- 

Location:  3\'2  miles  south  of  village  of 

Tabaccoport. 
Landholding  Agent  y;  COE 
Properly  Number;  319010928 
Status:  Excess 
Comment:  100.86  ai  res:  subject  to  existing 

easements. 
Tract  11516 
Barkley  Lake 

Ashland  City  Co.  Dickson  TN  3701.5- 
Location:  Vj  mile  downstream  fn)m 

Cheatham  Dam 
Landholding  Agency:  COE 
Properly  Number:  319010929 
Status:  Excess 
Comment;  26.25  at  res;  subjett  ;o  existing 

enseme;its. 

Tiflcl  2319 

].  Percy  Priest  Dam  and  Resor\'oir 
Murfreesboro  Co;  Rutherford  TN  371 3(>- 
Location;  We.st  of  Buckeve  Bottom  Ro.'id 
Landholding  Agency:  COE 
Property  Number:  319010930 
Status:  Excess 

Comment:  14.48  ai  res:  sulije<  I  to  exist, ng 
easements 

Tract  2227 

j.  Percy  Priest  Dam  .ind  Reservoir 
.Murfreesboro  Co;  Rutherford  TN  37130- 
Loc^tion:  Old  jelTerson  Pike 
Landholding  Agency;  COE 
Property  Number;  319010931 
Status:  Ex(  ess 

Comment:  2.27  rii  res;  si'hieel  to  existing 
easements 

Tr.-»rt  2107 

J.  Percy  Pries;  Dam  r.nd  Reservoir 
Khirfreesboro  Co:  Rutherford  TN  371 30- 
Location;  Across  Fall  Creek  near  Fall  CmA 

tamping  area. 
Landholiiing  AgoMi  y.  t:OE 
Properly  Number;  319010932 
.Status:  Excess 
l^imment;  14  85  .-)i  ;is:  si.hjet  t  to  existiiig 

easements. 

Tracts  2G01.  2002.  2f)03.  2004 
'  Cordell  Hull  Lake  and  Dam  Projet  t 
Doe  Row  Creek 

Caineslxjro  Co;  }ai  kson  T.\  38.562- 
Lo!.ation:  TN  Highviay  56 
Landholding  Agency;  COE 
Property  Number:  319010933 
Status:  Unutilized 
Comment:  11  acres,  subjet  t  to  existing 

easements. 
Trail  1911 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  371 3i>- 
Location;  Edst  of  Lamar  Road 
I-andholding  Agencv':  COE 
Piopt-rty  Number;  319010934 
Status:  Excess 
f:omment;  15.31  at  ri^s;  subject  to  exi.simg 

easements. 
■J  rat  I  2321 
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J.  Percy  PHesr  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  371 30- 

Location:  South  of  Old  Jefiersoo  Pike 

Landholding  Agenc3r:  ODE 

Property  Number  319<n0939 

Status:  Excess 

Comment:  12  acres;  subject  to  existing 

easements. 
Tract  7206 
Berkley  Lake 

Dover  Co:  Stewart  TN  370S8- 
Location:  2^/^  miles  SE  of  Dover,  TN. 
Landholding  Agency:  COE 
Property  Number:  StOOlOgaa 
Status:  Excess 
Comment:  10.15  acres:  subject  tO'existing 

easements. 
Tracts  8813.  8814 
Barkley  Lake 

Cumberland  Co:  Stewart  TN  37050- 
Location:  1'^  miles  East  of  Cumberland  City 
Landholding  Agency:  COE 
Property  Number:  319010937 
Status:  Excess 
Comment:  96  acres;  subjiect  to-existing 

easements. 

Tract  8911 

Barkley  Lake 

Cumberland  City  Co:  Montgomery  TN 

37050- 
Location:  4  miles  east  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number:  31901093* 
Status:  Excess 
Comment:  7.7  acres;  subje{:t  to  exMtinf; 

easements. 
Tract  11503 
Barkley  Lake 

Ashland  City  Co.:  Cheatham  TN  37OT5- 
Location:  2  miles  down.^tream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number:  319010939 
Status:  Excess 
Comment:  l.t  acres:  subiert  to^exi^iFing 

easements. 

Tracts  11523.  11524 

Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 

l.ocation:  2V2  ntifos  downstream  from 

Cheatham  Dam. 
landholding  Agency:  COE 
Property  Number  319010940 
Status:  Excess 
Comment:  19.5  acres:  suSject  to  e.xisting 

easements. 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 
Location:  4V2  miles  SW  of  Bumpus  Mills 
Landholding  Agency:  COE 
Property  Number:  319O10»41 
Status:  Excess 
Comment:  17  acres:  subiettt  toexisti-Hg 

casements. 

Tract  9707 

Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 

Location:  3  mile»  NE  of  Patayer.  TN. 

Highway  149 
Landholding  Agency:  COE 
Property  Number:  319010943 
Status:  Excess 
Ck)mment:  8.6 acres;  subject  toexisting 

easements. 


Tract  6949 
Barkley  L«ke 

Dover  Co;.  Stewart  TN  37058- 
Location:  IV2  miles  SE  of  Dover,  TN 
Landholding  Agency:  COE 
Property  Number  319010944 
Status:  Excess 

Comment:  29.67  acres;  subject  toexisti«g 
easements. 

Tracts  6005  and  6017 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  3  miles  south  of  Village  of 

TobaccOport. 
Landholding  Agency:  COE 
Property  Number  319011173 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements. 

Tracts  K-tl91,  K-1135 

Old  Hickory  Lcx;k  and  Dam 

HartsvilleCo:  Trousdale  TN  37074- 

Landholding  Agency:  COE 

Property  Number  319130007 

Status:  Underutilized 

Comment:  92  acres  (38  acres  in  floodwayk 

most  recent  use — recreation. 
Tract  A-102 

Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge,  State  Hwy  52 
Celina  Co: Clay  TN  36551- 
Landholdng  Agency:  COE 
Property  Number  319140006 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Tract  A-lJO 

Dale  Hollow  Lake  &  Dam  Project 
Swann  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholdjrg  Agency:  COE 
Property  Number:  319140007 
Status:  Undemtirized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Tracts  A-ao,  A-21 
Dale  Hollow  Lake  _8k  Dam  Project 
Red  Oak  HSdge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140008 
Status;  Underutilized 
Comment:  821  acres,  most  recent  use — 

recreatian.  subject  to  existing  easements. 
Tract  D-l«5 

Dale  Hollow  Lake  &  Dam  Projuti 
Ashburn  Creek.  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Landholdfng  Agency:  COE 
F'roperty  Number  319140010 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 


Texas        I 
Parcel  «222 


Lake  Texoma  Co:  Grayson,  TX 
Location:  C-  Mcyerheim  survey  A-829  f. 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number  319010421 
Status:  Excess 
Comment:  52.80  acres;  most  recent  use — 

recreation. 

Suitable/lfnavailable  Properties 


Buildings  (by  Stale) 
California 

Hawes  Site  (KHGMJ 

March  AFB 

Hinckley  Co:  San  Bernardino  CA  92402- 

Landholding  Agency:  Air  Force 

Property  Number  189010084 

Status:  Unutilized 

Comment:  9,290  sq  ft;  2  story  concrete;  nmst 
recent  use — radio  relay  station;  possible 
asbestos;  land  belongs  to  Bureau  of  Land 
Management;  potential  utilities. 

Sanfe  Fe  Flood  Control  Basin 

Irwindale  Co:  Los  Angales  CA  91706- 

Landholding  Agency:  COE 

Property  Number  319011298 

Status:  Unutilized 

Comment:  1,400  sq.  ft.;  1  story  stucco;  heeds 
rehab;  termite  damage;  secured  areii  with 
alternate  access.  . 

Florida 

Bldg.  CN7 

Ortona  Lock  Reservation.  Okeecholiee 

Waterway 
Ortona  Co:  Glades  FT.  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Number  319010012 
Status:  Unutilized 
Comment:  1,466  sq.  ft;  one  floor  wood  framcn 

most  recent  use — residence;  secured  with 

alternate  access. 

Bldg.  CN8 

Ortona  Lock  Reservation.  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 
I.ocation:  Located  off  Highway  78 

approximately  7  miles  w«st  of  intersection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Number  319010013 
Status:  Unutilized 
Comment:  1.468  sq.  fi.;  one  floor  wood  frame: 

most  recent  use — lesidence;  .seciHtKl  with 

alternate  access. 
Bldg.  SF-83 

Moore  Haven  Lock  &  Daxa 
Ockeechobee  Waterway 
Moore  Haven  Co:  Glades  FL  33471- 
Landholding  Agency:  COE 
Property  Number:  31931000& 
Status:  Unutilized 
Comment:  1.441  sq.  ft.;  1 -story  frame 

residence;  average  condition;  restricted 

access 

Guam  ^        i 

Bldg.  99.  Loran  Station— C 
Barrigada  GU  96913- 
Landholding  Agency:  DOT 
Property  Number  879220002 
Status:  Excess 
Comment:  3,960  sq  ft  conctete  bkck 

transmitting  station  with  tower 
.Maine 

Mount  Desert  Rock  Light 
U.S.  Coast  Guard 

Southwest  Harbor  Co:  Hancock  ME  04679- 
Landholding  Agency:  DOT 
Properly  Number  879240023 
Status:  Unutilized 

Comment:  1.600  sq.  ft.;  2  story  wood  frame 
dwelling:  needs  rehab;  limited  iitiliries: 
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limited  access;  property  is  subject  to  severe 
storms. 

Little  River  Light 

U.S.  Coast  Guard 

Cutler  Co:  Washington  Mf 

Landholding  Agency;  DOT 

Property  Number:  879240026 

Status:  Unutilized 

Comment-  1.100  sq.  ft.;  2-story  wood  frame 

dwelling:  well  is  contaminated;  limited 

utilities. 

Burnt  Island  Light 
U.S.  Coast  Guard 

Southport  Co:  Lincoln  NfE  04,S7r,-    . 
Landholding  Agency:  DOT 
Property  Number:  879240027 
Status:  Unutilized 

Comment:  750  .sq.  ft.;  2-story  wood  frame 
dwelling.  . 

Massachusetts 

Keepers  Dwelling 

C^ipe  Ann  Light.  Thachers  Lsland 

U.S.  Coast  Guard 

Rockport  Co:  Essex  .MA  01966- 

Landholding  Agency:  DOT 

Property  Number:  879240024 

Status:  Unutilized 

Comment:  1.000  »q."ft.;  2-story  brick 

dwelling;  large  wave  action  with  .severe 

ocean  storms. 
Assistant  Keepers  Dwelling 
Cape  Ann  Light,  Thachers  Island 
U.S.  Coast  Guard 
Rockport  Co:  Essex  MA  01906- 
Landholding  Agency:  DOT 
Property  NumfcKer:  879240025 
Status:  Unutilized 
Comment:  1.000  sq.  ft.;  2-stor)'  uood  frame 

dwelling;  large  wave  action  with  spverp 

ocean  storms. 

Michigan 

nidg.  20 

Calumet  Air  Force  Station 

Calmut  Co:  Keweenaw,  Ml  40913- 

Landholding  Agency:  Air  Fore* 

Property  Number:  189010775 

Status:  Excess 

Comment:  13,404  .sq.  ft.;  1  floor;  iwntnHe 

block;  potential  utilities;  possible  asbestcjs; 

most  recent  use — warehouse/supply 

facility, 
llldg.  21 

Calumet  ,\ir  Force  Station 
Calumet  Co:  Keweenaw  Ml  4991  :<- 
Landholding  Agency:  Air  Forc:i' 
Property  Number  189O10776 
Status:  Excess 
Comment:  2.146  sq.  ft.;  1  Hoor;  concrete 

block;  potential  utilities;  possible  asbestcw; 

most  recent  use — storage. 
Bldg.  22 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  4991. V 
Landholding  Ageniy:  Air  Force 
Property  Number.  189010777 
Status:  Excess 
Comment:  1,546  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — administrafi\'e  facility. 
Bldg.  28 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18901077B 


Status:  Excess 

Comment:  1.000  sq.  ft.;  1  floor;  possible 
nsbtstos;  potential  utilities;  most  recent 
use — maintenance  facility. 
Bldg.  40 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4991 3- 
Landholding  Agency:  Air  Force 
Property  Number:  189010780 
Status:  Excess 

Comment:  2.069  sq.  ft.;  2  floors;  concrete 
block;  possible  asbestos;  potential  utilities; 
most  recent  use— administrative  facility 
Bidg.  41 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  M!  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010781 
Status:  Excess 

Comment:  2,069  sq.  ft.;  1  floor;  concrete 
block;  potential  utilities;  possible  asbestos. 
most  recent  use — dormitory.. 
DUlg.  42 

C-TJumet  Air  Force  Station 
Ciilumet  Co:  Keweenaw  MI  499i:t- 
Liindholding  Agency:  Air  Force 
f'.-njwrty  Number  189010782 
Status:  Excess 

Omiment:  4.017  sq.  ft.;  1  floor;  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use— dining  hall. 
Bldg.  43 

dlumet  AirPorce  Station 
Cilumet  Co:  Keweenaw  MI  4991.3- 
Landholding  Agency:  Air  Force 
ProjKTty  Number  189010783 
Stiit;is:  E.vcess 

Comnunit:  3.674  sq.  ft.;  2  story;  concrete 
hlot-k:  potential  utilities;  possible  asbestos; 
Dnst  n'cpn!  use — dormitory. 
Hldg.  44 

Calumet  .-Mr  Portn  Station 
C'«il;!ii:et  Co:  Keweenaw  Ml  49913- 
I..iiiti  hoi  ding  Agencj':  Air  Force 
Property  Numlier  189010784 
Status:  Excess 

Comment:  7,216  sq.  ft.;  2  stor>';  concrete 
liiock;  possible  asbestos;  potential  utilities, 
inos!  rece.nt  use — dormitory. 
Hlcls.  4-. 

C;iiu:;iet  ,-\ir  Force  Station 
C:iili!niof  Co:  Keweenaw  MI  49913- 
Lnndholding  .^gency:  Air  Force 
I'r(,{)erty  Number  189010785 
Sitilus:  Excess 

Commenl:  6,070  sq.  ft.;  2  sXory:  ronm-u- 
l)!m:k;  potential  utilities;  possible  asbes'r-s; 
mo-;!  ret  ent  use — administrative  fariliry 
Bid..;.  4  7 

C-!hitiM't  Air  force  Station 
C«iUiniet  Co:  Keweenaw  MI  49913- 
Landiiolding  Agency:  Air  Force 
Property  Number  189010787 
Status:  Excess 

Comment:  83  sq.  ft.;  1  story;  concrete  hlw  k; 
(Kjtejitial  utilities;  most  recent  use — 
storage. 

Bldg.  48 

Calumet  .Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  .Agency:  Air  Force 
Property  Number  189010788 
Status:  Excess 


Cxjmment:  96  sq.  ft.;  1  story;  concrete  block; 
potential  utilities;  most  recent  use — 
storage. 

Bldg.  49 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  .Mr  Force 

Property  Number  189010789 

Status:  Excess 

Comment:  1.944  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  most  recent  use  — 

dormitor\'. 
Bidg.  50 

Calumet  .Air  Force  Statiou 
Calumet  Co:  Keweenaw  Ml  4991 3- 
[.andholding  Agency:  Air  Force 
Property  Number  189010790 
Status:  Excess 
Comment;  6,171  sq.  ft.;  1  story;  conrn^te 

block;  potential  utilities;  possible  .i^bestas; 

most  recent  use— Fire  Department  vehicle 

parking  building. 
Bldg.  14 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  ^klmber  189010833 
Status:  Excess 
Comment:  6.751  sq.  ft.;  1  floor  concrete 

block;  possible  asbestos;  most  recent  ufc — 

gymnasium. 
Bldg.  16 

C:alafnet  Air  Force  Station 
Calumet  Co;  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010834 
.Status:  Excess 
Cbmment:  3,000  sq.  ft.;  1  floor  cone  rete 

block;  most  recent  use — commissary 

facility. 

Bidg.  9 

Qilumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  4991.3- 

Landholding  Agency:  Air  Force 

Proptirty  Number:  189010835 

.Status:  Excess 

Ck)mment:  1.056  sq.  ft.;  1  storj'  vvocd  fnime 

residence. 
Bldg.  11     ^ 

C'-ilumet  Air  Force  Station 
Calume!  Co:  Keweenaw  Ml  49913- 
I.andholding  Agency:  Air  Fort:e 
Propfriy  Number  l«9nu)P.37 
Status:  Excess 
Cbniment;  1,0.56  sq.  ft.;  1  n{<,r  wood  frame 

resident:e. 
Hldg.  12 

Calumet  .Air  Fo.'ce  Station 
Calum<:t  Co:  Keweenaw  MI  49913- 
l-andholding  Agency:  Air  Font" 
Property  Number  189010838 
Status:  Excess 
Comment:  1,0.56  sq.  ft.;  1  story  wood  frame 

residence. 
Bldg.  13 

Calumet  .Air  Force  Station 
Calumet  Co:  Keweenaw  .MI  4991.3- 
Landholding  Agency:  Air  Force 
Property  Number  189010839  j 

Status:  Excess 
Comn'.ei*:  1,056  sq.  ft.;  1  story  wood  frame 

residence.  _  i 

Uldg.  5 
Calumet  Air  Force  Station 
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Calumet  Co:  Keweenaw  MI  49913- 

LandholdinR  Agency:  Air  Force 

Property  Nunil)er:  189010840 

Status:  Excess 

Comment:  864  .>q  ft.;  1  floor  wood  frame 

residence;  possible  asbestos., 
BIdg.  6 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  4991.3- 
Landholding  Agency:  Air  Force 
Property  Number:  189010841 
Status:  Excess 
Comment:  864  sq.  ft.,  1  floor  wood  frame 

residence:  possible  asbestos. 
Bldg.  7 

Calumet  Air  Fort  e  Stdtion 
Calumet  Co:  Kc-wfenaw  MI  49913- 
Landlicildint;  Agency:  Air  Force 
Property  Number:  189010842 
Status:  Excess 
Comment:  864  sq.  fl.;  1  story  wood  frame 

residence;  possible  asbestos. 
Bldg.  8 

Calumet  Air  Forie  .Station 
Calumet  Co:  Keweenaw  Ml  4991.3- 
Landholding  Agcrcy:  Air  Force 
Pi-operty  Number:  189010843 
Status:  Excess 
Comment:  864  sq.  ft.;  1  floor  wood  fr.inii' 

residence;  possible  ash<!sfos. 
Bldg.  4 

Calumet  Air  Force  Stuiion 
Cdlumel  Co:  Keweenaw  MI  49913- 
Lnndholdiiig  Agent.y:  Air  Force 
Property  Number;  1890)0844 
Status:  Excess 
Comment:  2.340  sq  fl.;1  floor  concrete 

block:  most  recent  use — heating  fai:ility. 
Bldg.  3 

Calumet  Air  Force  Sliition 
Ciilumet  Co:  Keweenaw  Ml  49913- 
Landholdino  Apcncy:  Air  Force 
i'roporty  Number:  1800)084.4^ 
Status'  Hxess 
Comment:  .5.314  s(j.  it.;  1  tloor  oiu  rele 

block;  pdf-iililp  usiievlos;  ninsi  rec  eirt  use — 

miiinti'iiaiK  n  simp  nnd  oflice. 
Hld)^.  1 

C':iiupii_-I  Air  F.'iri  r  St;:!i(;!i 
Ciilunii'l  Co:  Kevn'cnuw  Ml  4!t!nf- 
l.iiiulli(>l(iinu  Agfiit  y:  Air  I'(in  r 
l'r;ipcTl_\  Nuiiibii.  lii't0108-i6 
.St,ilus:  E'\{.i'ss 
(^(jniau'iit:  A.?t2H  s([.  tt..  1  floor  com  ri'tc 

blu(.k.  (>os'.ii)li  h;Im'>.I.)s;  most  recent  use — 

pftici'. 
M!di>.  I'ii) 

{'aiiiuiel  ,\ir  I'on  i;  .St.ilioii 
t--iluni»;t  r:o;  Ki'wcen.Hv  Ml  4991.3- 
I  €indho|iiiii)^  Ageiirv:  Air  P'orce 
i'ropi.Tty  Nunibi'r   W'tniUH^? 
.S';itiis:  Fx!  ess 
f^oiniiif.'i!.  :i.(io:^  sij.  tt..  )  story  (  mu  ri;te/steiri; 

possible  nsbesltis;  most  wi  ent  ust; — 

ele(  trii  iii  powi^r  stiition. 
Bldg.  i:s 

(Calumet  Air  Fort  ••  Station 
C^-ilumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010H64 
Status:  Ext  Hss 
(Comment:  S38  sq.  ft.;  1  floor:  ctJiu.rete/wood 

structure:  potentiHl  utilities;  most  rt;cent 

u.se-rgyninasium  fat  i!it\. 


Bldg.  31 

Cilumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010867 

Status:  Excess 

Comment:  36  sq.  ft.;  1  stor>';  metal  frame; 

prior  qse — storage  of  Tire  hoses. 
Bldg.  32 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010868 
Status:  Btcess 
Comment.  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  33 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4M913- 
Landholding  Agency;  Air  Force 
Property  Number:  1890108R9 
Status:  Excess 
Commetit:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bhig.  34 

Ciiliiirict  Air  Force  Station 
C:ilumet  Co.  Keweenaw  MI  49913- 
L;indholding  Agency:  Air  Force 
Property  Number:  1890)0870 
Status:  15x(  OSS 
Comment:  36  sq.  ft.;  1  stor>  metal  frame; 

prior  use — storage  of  fire  hoses 
Hldg.  35 

(;i!lunict  Air  Foite  Station 
(;i.l.iiiietC:o:  Keweenaw  MI  49913- 
UindhtiJtiing  Agencv:  Air  Forre 
Propeny  Ntniiber;  189010871 
.Status:  Estc  ess 
(;nmnic;lt:  36  si),  ft.;  ]  story  metal  frame; 

prior  use — storH^e  of  fiie  hose 
Hlilg.  3n 

Cdliinu>t  Air  Forte  Station 
Calumet  C>);  Kmvpenaw  MI  49913- 
I.aiidlioliliiig  .Agent  V  Air  P'ort'e 
IVopiTty  Number.  189010874 
S'atiis:  l^t  ess 
Com.'iii-iit:  25  si|.  ft.;  1  floor  nielal  frame;  prior 

use — «!n'-a;^('  til  fire  hoses 

Hlfig  202 

(ialiimcl  Air  lurt  e  Station 

Cahiiru'liCo:  Keweenaw  MI  49913- 

1  aiiijiioldinfj  Ay.e'i.i  y;  Air  Forte 

Property  Nmnlier   ]H')rnOH8() 

.Slaliis.  !i>.cess 

(  uni:iii'rll.  '^5  sq.  It.;  1  lltjiji  mclal  Iranie;  prior 

use — storagi  of  fi.-'e  hos"s. 
Bldg.  203 

(;.>luni.'l.Air  Ion  <:  .Station 
CaiuiiiHl  Co   Keweenaw  Ml  49913- 
Lanilhoidiiig  Agent  y:  Air  Fort:e 
Property  Nun. her   1H90)()881 
.''^tiitiis   Ii<tess 
f^ouurieiii;  25  sq   It.;  1  f,oor  metal  frame;  prior 

use — .slora.ue  of  r?fe  hoses 
B'tlg.  204 

Calumet  Air  Fort  t'  Station 
(.aliirnet  f;o:  Keweenaw  MI  49913- 
L.tmlholding  Agency:  Air  Fort e 
Pi operty  Numb«;r:  189010882 
Status.  Btcess 
Commenl:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use— sloragi»  of  fire  hoses, 
lildg.  205 
f  .aluniet  Aii  Fon  e  .S'atioii 


Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  NumfiKsr:  189010883 

Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  firame;  prior 

use — storage  of  fire  hoses. 
Bldg.  206 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
landholding  Agency:  Air  Force 
Property  Number:  189010884 
Status:  Excess 
Comment:  25  .sq.  ft.;  1  floor  metal  frame;  prior 

usi? — storage  of  fire  hoses. 
Bldg.  207 

Calumet  Air  Fort.e  Station 
Calur-et  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010885 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame:  prior 

usta — storage  of  fire  hoses. 
Bldg.  153 

Gilu:ne'  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010886 
Status:  Excess 
Comment:  4,314  sq.  ft.:  2  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use- 
storage. 
Blilg.  154 

Calumet  Air  Fon.e  Station 
CriluiTiel  Cx):  Keweenaw  MI  49913- 
l^TTidhoiding  Agcni:y:  Air  Force 
Property  Number:  189010887  . 
Status:  Excess 
Conmient;  8.9(>0  sq.  ft.;  4  story  cont;rete  blot.k 

faiility;  (railar  tower  bldg.)  potential  use — 

storage. 

Bldg.  1.57 

Calumet  Air  Force  Station 

Calumet  Co;  Keweenaw  MI  49913-    ' 

Landhoiding  Agency;  Air  Force 

Property  Number:  180010888 

Status:  Excess 

CfjmiTient:  3,744  sq.  ft.;  1  story  concrcte/stc^el 

tac  i!;iy;  (raii.ir  lower  bliig.);  potential  use- 

■stor.ige 

Missouri 

Ji  fferson  B.irrai'ks  ANt;  Base 

Missouri  NatioiKil  Guard 

1  Grant  Road 

St.  Loui,s  Co:  St    Louis  MO  6312.5-4118 

Landhoiding  Agenc:y:  Air  Force 

Property  Number:  189010081 

Status.  Underutilized 

Connr.enf:  20  at:res;  portion  near  flammable 

materials;  portion  on  an:haeological  site; 

spet  iai  fencing  retjuireil. 

Nebraska 

Bldg.  4,  Hastings  Family  lisg. 

Hastings  Kndar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landliolding  Agency:  Air  Force 

Property  Number:  1893200.59 

Status;  Ext  ess 

Comment:  19,370  sq.  ft.,  brick  frame,  l-slory. 

possible  asbestos,  most  recent  use — 

recreation. 
Bldg.  500 

Hastings  Fam)l>  Housing 
Hastings  R.ndar  Bomb  Scoring  Site 


Federal  Roister  /  Vol.  59.  No.  155  /  Friday.  August  12.  1994  /  Notices 


41467 


Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320060 
Status:  Excess 
Comment:  4,984  sq.  ft..  2-story  plus  Va 

basement  wood  frame  kmily  housing. 

possible  asbestos. 
Bldg.  302 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320061 
Status:  Excess 
Comment:  2,108  sq.  ft.,  2-story  plus  V2 

basement  wood  inme  family  housing. 

possible  asbestos. 
Bldg.  504 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  .Agency:  Air  Force 
Property  Number:  189320062 
Status:  Excess 
Comment:  2.852  sq.  ft.,  2-story  plus  Vz 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  50G 

[{astings  Family  Housing 
Flastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189320063 
Status:  Excess 
Comment:  2.960  sq.  ft..  2-story  plus  V* 

basement  wood  ft^me  family  housing, 

possible  asbestos. 
Bldg.  507 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320064 
Status:  Excess 
Comment:  2,154  sq.  ft..  2-story  plus  V2 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  509 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Fliistings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320065 
Status:  Excess 
Comment:  2,404  sq.  ft.,  2-story  plus  Vs 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  511 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320066 
Status:  Excess 
Comment:  3,156  sq.  ft.,  2-story  plus  ftiil 

basement  wood  frame  family  housing, 

possible  asbestos. 

Bldg.  512 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320068 
Status:  Excess 


Comment:  2,948  sq.  ft.  2-story  plus  V* 

basement  wood  ft^me  family  housing, 

possible  asbestos. 
Bldg.  515 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320068 
Status:  E.xcess 
Comment:  2,554  sq.  ft..  2-story  plus  V2 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  517 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320069 
Status:  Excess 
Comment:  2,554  sq.  ft.,  2-story  plus  '/'2 

bassinent  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  519 

Hastings  Faniilv  Housing 
Hastings  Radur  Bomb  Scoring  Site 
H.istings  Co.  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320070 
Status:  Excess 
Comment:  2,800  sq.  ft.,  2-story  plus  full 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  521 

Hasiings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  .Adams  NE  68901- 
LandhoWing  Agency:  Air  Force 
Property  Number:  189320071 
Status:  Excess 
Comment:  2,268  sq.  ft..  2-slory  plus  '/,. 

biisement  wood  frame  family  housing. 

possible  asbestos. 
KIdg.  523 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Ha.stings  Co:  Adams  .\'E  68901- 
Landiiolding  Agency:  Air  Force 
Property  Number:  r89320072 
.Status:  Excess 
C;omment:  2.718  sq.  ft.,  2-story  plus  V, 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  525 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  .Agency:  Air  Force 
Property  Number:  189320073 
Sl.Ttus:  Excess 
Comment:  2,718  sq.  ft.,  2-story  plus  ^.-4 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  526 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co;  Adams  NE  68901- 
[.andholding  Agency:  Air  Force 
Property  Number:  189320074 
Status:  Excess 
Comment:  3,720  sq.  ft.,  1-story  plus  Va 

basement  wood  frame  family  housing. 

possible  asbestos. 

Bldg.  529 


Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320075 
Status:  Excess 
Comment:  2.252  sq.  ft..  1-story  plus  ^4 

basement  wood  frame  family  housiag. 

possible  asbestos. 
Bldg.  531 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320076 
Status:  Excess 
Comment:  2,782  sq.  ft.,  2-stor>'  plus  •'  4 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  533 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency;  Air  Force 
Property  Number;  189320077 
Status:  Excess 
Comment:  2.324  sq.  ft.,  2-story  piu'   '/< 

basement  wood  ft^me  family  houung, 

possible  asbestos. 
Bldg.  534 

Hastings  Fa.Tiily  Housing 
Hastings  Radar  Bomb  Scoring  ^ite 
Hastings  Co:  Adams  NE  66901 
Landholding  Agency:  Air  Force 
Property  Number:  189320078 
Status;  Excess 
Comment:  3.276  sq.  ft.,  l-story  plus  '/i 

basement  wood  frame  family  housiag, 

possible  asbestos. 
Bldg.  5.36 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hasiings  Co;  Adams  NE  68901- 
l-andholding  Agency:  Air  Force 
Prop*;rty  Number:  189320079 
Stati:s:  Excess 
Comment:  2,228  sq.  ft.,  2-story  plus  V» 

basement  wood  frame  family  housing, 

possible  asbestos, 
Bldg.  538 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  .Agency  Air  Forct- 
Pro{)erty  Number;  189320080 
Status:  Excess 
Conmient:  2,228  sq.  ft.,  2-story  plus  full 

basement  wood  frame  family  housiag. 

pKjssiblc  asbestos. 

Bldg.  541 

Hastings  Fa.Tuly  Housing 

liastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number;  189320081 

Status:  Excess 

Comment;  2,452  sq.  ft.,  2-stor>-  plus  full 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  542 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320082 


-        I 
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Status:  Excess 

f"x)inment:  2.566  sq.  ft.,  2-story  plus  V< 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  544 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
I  lastings  Co:  Adams  NE  689()1- 
Landholding  Agency:  Air  Force 
Property  Number;  18932008.3 
Status:  Excess 
f'omment:  3,488  sq.  ft.,  1-story  plus  full 

basement  wood  tramp  family  housing. 

possible  asbe.slos. 

HIdg.  546 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

I  lastings  Co:  Adams  NE  G8901- 

l-andholding  Agenry:  Air  Fon  e 

Property  Number.  18«32()084 

Status:  Excess 

Comment:  3,724  s(|.  It.,  1-story  plus  lull 

basement  wood  fraim;  family  housing. 

possible  asbestos. 
Hldg.  r>-iH 

)las)in^>  F-.imily  Housmg 
Hastings  Kudar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  08901- 
l.andholding  Agenry:  Air  For(;e_ 
Property  Nuniber:  180320085 
Status:  Excess 

Comment:  2.624  sq.  ft.,  2-story  plus  V^ 
.  basenwjnt  wood  frame  family  housing, 

possible  asbitstos. 

Hldg.  550 

Hastings  Family  Housing 

I  laslings  Radar  Boinb  Si.oring  Site 

I  lastin>;s  Co:  Adams  NE  68901- 

I.andholding  Agen(-.y;  Air  Force 

Property  Number:  18n.32(M>86 

Status:  Excess 

Comment:  2,270  sq.  ft.,  2-slory  plus  V^ 

ba'sement  wood  frame  family  housing, 

possilile  asbestos. 
Rldg.  552 

Hastings  F.iniih  Hou>ing 
1  lastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adants  NE  68001- 
Landholding  Agency:  Air  Force 
Property  Number:  189320087 
Status:  Excess 
Commenl:  2.358  si),  ft..  2-sIory  plus  '.^ 

basement  wood  fiame  family  housing, 

possible  asbestos. 
HIdg.  553 

Hastings  Fiimily  Housing 
1  lastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  (iSOOl- 
I.andholding  Agency;  Air  Force 
Property  Number:  180320088 
Status:  Excess 
Comment:  2,012  sq.  ft..  2story  plus  '..: 

basement  wood  frame  family  housing. 

fwssible  asbestos. 

Bldg.  555 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Siti' 

Hastings  Co:  Adams  NE  08901- 

l.andholding  Agency:  Air  Force 

Property  Number:  180320089 

Status:  Excess 

Comment:  2,286  sq.  ft.,  2-story  plus  full 

basement  w(x>d  frame  family  housing, 

possible  asbestos, 
nidg.  557 


Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

LandhuUting  Agency:  Air  Force 

Property  Number:  189320090 

Siatus;  Excess 

Conunetlt;  2.176  sq.  ft.,  l-story  plus  full 

iiasemunt  wood  frame  family  housing, 

possible  asbestos. 
l.!dg.  5.58 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
1  lastings  Co:  Adams  NE  68901- 
1  rmdholcfing  Agency:  Air  Force 
Property  Number.  189320091 
.hiatus;  Excess 
Comment;  2.052  si),  ft..  2-slory  plus  Va 

ba^cnitnt  wood  ff-ame  family  housing, 

possible  iisbestos. 
Pldfi.  5(i0 

Hastin^^sFi.mily  Housint; 
1  f.tstings  Rariar  Bomb  Sc<jring  Site 
1  lastings  Co;  Adams  NE  68901- 
I.andholtling  Agency:  Air  Force 
I'roperty  Number:  189320092 
.Status:  Excess 
Conimeiit;  2.()()()  sq  ft.,  2-story  plus  V^ 

hascmtiil  wood  frame  family  housing, 

possible  asbestos, 
27  Detached  Garages  '  - 

Hastings  Family  Housing 
1  lastings  Riid.ir  Bomb  Scoring  Site 
H.istings  Co:  Adams  NE  68901- 
l-ndholdingAgi'iKv:  Air  Forte 
Pio|)erty  Number:  180320003 
S'atus,  E>((  OSS 
(.iimmi'iH:  280-708  sq.  tt..  wood  frame, 

ac(  oniiuodales  1  to  3  vehicles,  jiossible 

asbestos. 

HIdg.  17 

H.istings  Rad.ir  Bomb  ScoringSite 

I  i.istiiigs  Co;  Adums  NE  63001- 

1  .indlioldmg  Agency:  Air  Force 

Property  Number:  180320004 

.Sliitus;  ENk's.s- 

f  umni-'irt;  2,225  •  q.  ft,,  l-st(jry  wood  frnine, 

most  r*!  ent  use — offices,  needs  rehab. 

possibji'  .isbcslos. 
Hiilg.  If) 

1  Listings  R.i.i.ir  Buinli  S(  oring  Site 
H.istir.^s  Co:  Adams  NE  68001- 
l..nidhi)lding  Ag(i:(  y;  Air  Fore  e 
Projierly  Nuniber;  ]8'1320n95 
.Siiitns;  K>,<  ess 
(  linriicitt:  3.278  sc].  It,.  1-slory  )>lus  basement 

bri{  k  frame,  most  ref  ent  use — storage, 

l)()ssi!)|i'  iisbc-los. 

HIdg   18 

H.istings  Radar  Honib  Scoring  Site 

Hastings  Co:  Adams  .\E  68001- 

I..mill)()lding  Agenry:  Air  I-ortc 

I'mpcrty  Numhei;  180320006 

Sl.itils;  EX(  ess 

CDmment;  115  sq,  ft.,  1-sIoiy  metal  frame, 
most  recent  use— storage,  no  known  utility 
potential.  ,  " 

Bldg.  6 

I  Fastings  Family  Housing 

I  lastings  Radar  Bomb  Sc  oring  Site 

Hastings  Co-  Adams  NE  68901- 

I.nndholding  Agency:  Air  Force 

Property  Number:  189320097 

Status:  Excess 


Comment;  256  sq.  ft.,  1-story  wcxkI  frame, 
most  recent  use — storage,  possible 
asbestos. 

Bldg.  547 

Hastings  Family  Housing 

I  lastings  Radar  Bomb  Scoring  Site 

1  lastings  Co:  Adams  NE  68901- 

I.andholding  Agency:  Air  Force 

Property  Number:  189320098 

Status:  Excess 

('omment:  731  sq,  ft,,  1-story  plus  full 
basement  wood  frame,  most  recenl  usf^^ 
storage,  possible  asbestos. 

P!dg.  604 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

l.andbolding  Agency:  Air  Force 

Property  Number:  189320099 

Status:  Excess 

Commenl:  224  sq.  ft..  1-story  wood  frame 
most  recent  use — storage. 

New  H.impshirc 

Bldg,  114 

New  Boston  Air  Force  Station 

Ainherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Nuniber:  189320055 

Status:  Excess 

Comment:  2.606  sq.  ft.,  1-story,  concrete 
block  frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage. 

Bldg.  115 

New  Boston  Air  Fort;e  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

I  .mdhoUiing  Agency:  Air  Force 

I'roperty  Numbi.'r:  1893200.56 

Status:  i;x(.ess 

Comment:  2,606  sq.  ft..  1-story,  concrete 
block  frame,  possible  asbestos  .access 
restrir  tions,  mos't  recent  use — storage. 

nidg,  127  - 

New  Boston  Air  Force  .Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Properly  Number:  189320057 

Siatus:  E.xcess 

('omment:  608  st).  ft.,  1 -story,  concrete  and 
metal  frame,  possible  asbestos,  access 
restric;tions.  most  recent  use — storage. 

flklahtima 

Covt.  Quarters  #1         . 

Fi>rt  Supply  Lake 

Ser.lion  16,124  N.R  22  E 

Ft.  Supply  Co:  Woodward  OK  73841-0248 

Landholding  Agency:  COE 

Property  Number:  319330001 

Siatus:  Excess 

C  nmirient:  1..568  sq.  ft,.  1-story.steeJ  frame, 

most  mcent  use — residential,  off-site  use 

only. 

Covt.  Quarters  #2  .  - 

1  iirt  Supply  I^ke 

Sodion  16.  T24N,R22E 

It.  Supply  Co:  Woodward  OK  73841-0248 

1  indholding  Agency:  COE 

Property  Numljcr:  319330002 

Siatus:  Excess  - 

Comment:  1,568  sq.  ft..  1-story  wood  frame, 

most  rt«cent  use — residential,  off-site  use 

only. 

Tennessee 
Tiansiet  Quarters 
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Dale  Hollow  Lake  and  Dam  Project 

Dale  Hollow  Resource  Mgr  OfTice.  Rt  1 .  Box 

64 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140005 
Status:  Unutilized 
Comment:  1.400  sq.  ft.,  concrete  block. 

possible  security  restrictions,  subject  to 

existing  easements. 

Texas 

Bldg.  605 

Brooks  Air  Force  Bas« 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number:  189110090 

Status:  Unutilized 

Comment:  392  sq.  ft.;  1  stor>'  sheet  metal 

building;  most  recent  use — storage; 

possible  asbestos;  needs  rehab. 
Bldg.  696 

Brooke  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number:  189110091 
Status:  Unutilized 
Comment:  1.344  sq.  ft.;  possible  asbestos; 

most  recent  use — auto  hobby  shop;  needs 

rehab. 

Bldg.  697 
,  Brooks  Air  Force  Base 

San  Antonio  C«:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Numbier:  189110092 

Status:  Unutilized 

Comment:  770  sq.  ft.;  possible  asbestos;  moft 
recent  use — supply  store;  needs  rehab. 

Bldg.  698 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number:  189110093 

Status:  Unutilized 

Comment:  5,815  sq.  ft.;  1  stor>'  corrugated 
iron;  possible  asbestos;  needs  rehab;  mo.st 
recent  use — recreation,  workshop. 

Bldg.  699 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number:  189110094 

Status:  Unutilized 

Comment:  2.659  sq.  ft.;  1  story;  possible 
asbestos;  most  recent  use— arts  and  craft.s 
center.  .      " 

Brownsville  Urban  System  (Grantee) 

700  South  Iowa  Avenue 

Brownsville  Co:  Cameron  TX  78520- 

Landholding  Agency:  DOT 

Property  Number:  879010003 

Status;  Unutilized 

Comment:  3.500  sq.^.;  1  story  concrete 
block,  (2nd  floor  of  Admin.  Bldg.)  on 
10750  sq;  ft.  land,  contains  underground 
diesel  fuel  tanks. 

Washington 

Residence — Tract  1 500-1 

LSRFWCP  Area.  Hwy  12 

Walla  Walla  Co:  Walla  Walla  WA  99362- 

Landholding  Agency:  COE 

Property  Number:  319320006 

Status:  Excess 


Comment:  1.176  sq.  ft.;  1-story  frame 
residence,  need  roadway  easement,  off-site 
use  only- 
Wisconsin 

Former  Lockmaster's  Dwelling 

DePere  Lock 

100  James  Street 

De  Pere  Co:  Brown  WI  541 15- 

Landholding  Agency:  COE 

Property  Number:  319011526 

Status:  Unutilized 

Comment:  1,224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Land  (by  Slate) 
California 

Camp  Kohler  Annex 

McClellan  AFB 

Sacramento  Co:  Sacramento  CA  95652-500{J 

Landholding  Agency:  Air  Force 

Property  Number  189010045 

Status:  Unutilized 

Comment:  35.30  acres  +  .11  acres  easement; 

30+  acres  undeveloped;  potential  utilities; 

.secured  area;  alternate  access. 
Norton  Com.  Facility  Annex 
McClellan  AFB 
Sixth  and  Central  Streets 
Highland  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  189010194 
Status:  Excess 
Comment:  30.3  acres;  most  recent  use — 

nrcreational  area;  portion  subject  to 
"  casements, 

Florida 
Parrel  A  &  B 

U.S.  Coast  Guard  Light  Station 
Lots  1.  as  11,  Section  31 
Jiipiler  Inlet  Co:  Palm  Beach  FL  .■?3420- 
Localion:  Township  40  south,  range  43  (•u<;t 
Landholding  .Agency:  DOT 
Property  Number:  879010009 
Status:  Unutilized 

C:omment:  5G.61  acres,  area  is  uncleared, 
vegetation  growth  is  heavy,  no  utilities. 
Indiana 

F'ortion  of  Tract  1219 

Salamonic  I^ke.  SR  9 

Huntington  Co:  Huntington  I\  4f.7,")()- 

Lnndholding  Agency:  COE 

Property  Number:  310310002 

Status:  Unutilized 

Comment:  0.88  acre,  potential  utilities. 

Portion  of  Tract  No.  1220 

Salamoni*  Lake.  SR  9 

Huntington  Co:  Huntington  IN  4fi75()- 

Landholding  Agency:  COE 

Property  Number:  319310003 

Status:  Unutilized 

Comment:  0.30  acre,  potential  utilities. 

Portion  of  Tract  No.  1207 

Salamonie  Lake,  SR  9 

Huntington  Co:  Huntington  IN  467.';0- 

Landholding  Agency:  COE 

Property  Number:  319310004 

Status:  Unutilized 

Comment:  0.28 acre,  potential  utilities. 

Kentucky 

Carr  Fork  Lake 

S  miles  SE  of  Hindman,  Ky..  Hwy.  60 

Hindman  Co:  Knott  KY 


Landholding  Agency:  COE 

Property  Number  319240003 

Status:  Unutilized 

Comment:  2.81  acres,  most  recent  use — 

drainage  area  for  bank  stabilization  for 

adjacent  cemetery. 

Montana 

0.01  acre.  Fort  Peck  Lake  Proj Co:  Valley  Ml 
Location:  Twp.  27  north,  RNG  41  east. 

Section  33,  E/2SE/4NW/4NE/4 
Landholding  Agency:  COE 
Property  Number:  319220002 
Status:  Excess 
Comment:  0.01  acre,  small  triangular  jiart  fl. 

rough/steep  terrain. 

0.05  acre.  Fort  Peck  Lake  Proj  Co:  Valley  MI 
Ixication:  Twp  27  north,  RNG  41  east.  Sectiot- 

33.  E/2SE/4NW/4NE/4 
Landholding  Agency:  COE 
Property  Number:  319220003 
Status:  Excess 
Comment:  0.05  acre,  narrow  strip  nv\t  u< 

highway,  steep/rough  terrain 
GSA  Number:  7-D-Vrr-4137-FF. 
122.00  acres 

Fort  Peck  Lake  Project  Co:  McCone  Ml 
Location:  Twp  26  north,  RNG  42  east.  .Si  i  lioti 

4.  Lot  3.  SW/4NE/4SE/4NW/4 
Landholding  .Agency:  COE 
Property  Number:  319220004 
Status:  Excess 
Comment:  122.60  acres,  rough  &  rugged 

terrain,  grazing  allotment  administered  li\ 

Bureau  of  Land  Management. 
GSA  Number:  7-D-MT-4137-FF. 
Oklahoma 

45  acre  parcel.  Sardis  Lake 

SEV4  N-E'm  Section  4,  T  2  N,  R  ift  K  C>.: 

Pushmataha  OK  74521- 
Laiidliolding  Agency:  COE 
ProiH'rty  Number:  319140004 
Status:  Excess 
Cximiiient:  approx.  45  acres,  most  rei  erst 

use — fish  and  wildlife  conser\'ation. 
Pentisylvania 

Ejist  Branch  Clarion  River  Lake 
Wilcox  Co:  Elk  PA 
Location:  Free  camping  area  on  the  rigt.t 

bank  off  entrance  roadway 
Landholding  Agency:  COE 
Property  Number:  319011012 
Status:  Underutilized 
Comment:  1  acre;  most  recent^ 

C^ampgroiip.d. 
Texas 

Part  of  Tract  340 

Joe  Pool  Lake  CoylJallas  TX 

Landholding  A^ncy;  COE 

Property  Nuni^r:  319010400 

Status:  Uniifilized 

Commeiy;  1  acre;  future  use — recreation 

Was! 

P(jrty)n  of  Tract  905 

l.oyfcT  Monumental  Lock  &  Dam 

'/mi  SE  of  Lvons  Ferr)-  Marina  Co:  Whilm.'.ii 

WA 

Landholding  Agency:  COE 
Property  Number  319320005 
Status:  Excess 
Comment:  3.788  acres  with  encroaching 

private  well. 

Suilabie/To  be  Excessed 
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Massachusetts 

Cuttyhunk  Boathouse 

South  Shore  of  Cuttyhunk  Pond 

Gosnoid  Co:  Dukes  MA  02713- 

Landholding  Agency:  DOT 

Property  Number:  879310001 

Status:  Unutilized 

Comment:  2,700  sq.  ft.,  wood  frame,  one 

story,  needs  rehab,  limited  utilities,  ofT-site 

use  only. 

Nauset  Beach  Light 

Nauset  Beach  Co:  Barnstable  MA 

Landholding  Agency:  DCTT 

Property  Number  879420001 

Status:  Unutilized 

Comment:  48  foot  tower,  cylindrical  cast 

iron,  most  recent  use — aid  to  navigation. 
Plymouth  Light  Co:  Plyinouth  MA 
Landholding  Agency:  DOT 
Property  Numter  879420003 
Status:  Unutilized 
Comment:  250  sq.  ft.  tower,  and  2096  sq.  ft. 

dwelling,  wood  frame,  most  recent  use — 

aid  to  navigation/housing. 

Michigan 

Former  C.G.  Lightkeeper  Sta. 

Little  Rapids  Channel  Project 

St.  Marys  River 

Sault  Ste.  Marie  Co:  Chippewa  MI  49783- 

Location:  3  miles  east  of  downtown  Sault  Ste. 

Marie 
Landholding  Agency:  COE 
Property  Number  319011573 
Status:  Excess 
Comment:  1,411  sq.  ft.;  2  story;  wood  frame 

on  .62  acres;  needs  rehab;  secured  area 

with  alternate  access. 

Nevada 

Bldg300 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120001 

Status:  Unutilized 

Comment:  1.573  sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  301 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co;  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120002 
Status:  Unutilized 
Comment:  1.573  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  remoral  only. 

Bldg.  302 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120003 

Status:  Unutilized 

Comment:  1,573  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  303 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 


Landhelding  Agency:  Air  Force 

Property  Number:  189120004 

Status:  Unutilized 

Comment:  2,750  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilifies.  off-site  removal  only. 

Bldg.  304 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency;  Air  Force 

Property  Number:  189120005 

Status:  Unutilized 

Comment:  2.750  Sq.  ft.,  one  story  family 
houang,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  305 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  ^9018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120006 

Status:  Unutilized 

Comment:  2,750  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  306 

NellisAirForceBa.se 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency;  Air  Force 

Property  Number  189120007 

Status;  Unutilized 

Comment:  2.750  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  307 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landhclding  Agency:  Air  Force 

Property  Number:  189120008 

Status:  Unutilized 

Comment:  2.170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  308 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120009 

Status:  Unutilized 

Comment:  2,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-siie  removal  only. 

Bldg.  309 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120010 

Status:  Unutilized 

Comment:  2.170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  310 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120011 

Status;  Unutilized 


(Comment:  2.170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  311 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force  ^ 

Property  Number;  189120012 

Status;  Unutilized 

Comment:  2,424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  312 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120013 

Status:  Unutilized 

Comment:  2.424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  313 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co;  Clark  NV  89018- 

Landholding  Agency:  Air  Forcfl 

Property  Number:  189120014 

Status:  Unutilized 

Comment:  2.424  Sq.  ft.,  one  story  family 
housing,  easement  restrictioris,  (lotential 
utilities,  off-site  removal  only. 

Bldg.  314 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co;  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120015 

Status;  Unutilized 

Comment:  2.424  Sq.  ft.,  one  story  family 
housing,  casement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  315 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120016 

Status:  Unutilized 

Comment:  2.424  Sq.  ft.,  one  story  family  ' 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  316 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120017 

Status:  Unutilized 

Comment:  2,424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  317 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number;  189120018 

Status;  Unutilized 

Comment:  2,424  Sq.  ft.,  one  story  biniiy 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  318 
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Nellis  Air  Fori  e  Hase 

Indian  Springs  AF  Aux.  Fieffl 

Indian  Springs  Co:  Clark  NV  89018- 

Landbolding  Agency:  Air  Force 

Property  Number:  189120019 

Status:  Unutilized 

Comment:  2.170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potenliul 

utilities,  off-site  removal  only- 
Bldg.  319 

Nellis  Air  Forte  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89010- 
Landholding  Agency:  Air  Forct; 
Property  Number:  189120020 
Status:  Unutilized 
Comment:  2.424  Sq.  ft.,  one  .story  family 

housing,  easement  restrictions,  poteniiiil 

utilities,  off-site  removal  orily. 
Bldg.  320 

Nellis  Air  Force  Ba.se 
Indian  Springs  AF  Aux.  Fit-Id 
Indian  Springs  Cxj:  Clark  NV  89018- 
Landholding  Agency:  Air  Fortt- 
Property  .Number:  189120021 
Status:  Unutilized 
Comment:  2,170  Sq.  ft.,  one  story  l,i!iiily 

housing,  easement  restrictions,  [lotcntiui 

utilities,  off-site  removal  oiilv. 
Bldg.  321 

Nellis  Air  F'orce  Bast- 
Indian  Springs  AF  Au.x.  Fic'd 
Indian  Springs  Ckj:  Clark  NV  8W18- 
Landholding  Agency:  Air  Fort:e 
Pro(ierty  Number:  189rj()022 
Status:  Unutilized 
C:c)mment:  2,170  Sq.  ft.,  one  story  t.iiiiily 

housing,  easement  ^(^stri(:tions,  (K)!cntiii! 

utilities,  off-site  rernoviil  cin!v 
Bldg.  322 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  ft'.iOlfi- 
l.andholding  Agency:  Air  Fort  e 
Property  Number:  lH912002:c 
.Status:  Unutilized 
Comment:  2.170  Sq.  ft  .  unc  .slor\  f.iiMly 

housing,  easement  resirif.tions.  poNintiiii 

litililies,  off-site  retnov >;l  (!!•.!>, 
niilg.  :i23 

Neilis  Air  Foil e  Base 
Indiiio  Spring-;  AF-'  Aux.  Field 
Indian  Sprii:gs  Co;  Clark  NV  KOOJf.- 
I-iiidliolding  .Agency:  Air  Force 
Property  Niirnber:  1891i:(Hii:4 
Status:  Unutilized 
Comment:  l,2.'i3  Sq.  tl  .  onKstfuy  t.i'inis 

housing,  easement  restritiitifis,  prilrii'lisl 

iltilitics.  ofl-site  reiwfivjl  o"1y. 

Bldg.  324 

Neliis^Mr  (''on  e  Bast- 
Indian  Springs  .AF  Aux.  Field  •* 
Indian  Springs  Co:  Clar.k  NV  tittuti 
Landholding  .Agency:  .Air  Foro- 
Property  Number:  1H912002.'> 
Status:  Uimtilized 
Comment:  2,424  Sq.  ft.,  one  story  l.iiiiily 

housing,  easement  restrictions,  potcntia! 

utilities,  off-site  removal  t»n!y. 
Bldg.  325 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
I^ndholding  .^gency;  Air  Forc:e 
Property  Number:  lH912002fi 


Status:  Unutilized 

Comment:  2,424  Sq.  ft.,  one  stor>'  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  326 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120027 

Statjs:  Unutilized 

Comment:  2,424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  poteiitial 
utilities,  off-site  removal  only. 

Bldg.  331 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Sjirings  Co:  Clark  NV  89018- 

I^ndholding  Agency:  Air  Force 

Property  Number:  189120028 

.Status:  I'nutilized 

Comment:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions.  pf)tenti.ii 
utilities,  off-site  removal  only. 

Bldg.  332 

Nellis  Air  Force  Ba.se 

Indian  Springs  AF  Aux.  Field 

Indi.in  Springs  Qj:  Clark  NV  8<K)I8- 

I«i:!dholding  Agency:  Air  Force 

Property  .Number:  189120029 

Status:  Unutilized 

Cximment:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  333 

Ni-ilis  Air  I-orc-e  Base 

Indian  Springs  AF  .Aux.  Field 

Indian  Springs  Co:  Clark  NV  8fH)i8- 

Landholding  Agency:  Air  Force 

Property  Numljer:  189120030 
-  .Status:  L'nutilized 

Cniiaiient:  1,170  Sq.  ft.,  one  story  family 
hcHisiiig.  easf-ment  restrictions,  [xitt-r.tifil 
utilities,  fi.7-si;e  removal  only. 

Bldg.  334 

Nellis  .Air  Force  B.ise 

Inriiiiti  .Springs  AF  .Aux.  liekl 

liidiiin  Springs  Co:  Clark  NV  8'Hlir.- 

I.tindholdliig  .\gency:  Air  Forcf 

ProjM-rty  NumSen  189120031 

S'.:riis:  L'fuilliized 

Cuii;n,ent:  1.170  Sq.  t"t..  f.i.e  sti.rs  tai;;ily 
htiusii'g.  easement  rf-siridious.  i.o'.entiit! 
iitiliries,  off-site  rc.-iuucif  Oiilv. ' 

lii.i-.  xr, 

-Nellis  Air  1  on  e  Base 

Ic'lii'H  Spririj;s  .\F  Aux.  !ii-kl 

l;iri;,'r;  Sfi.-iii^^s  (>>:  Cilaik  NV  8't0'.8        - 

l.aiHi!ioldi:i'4  Agency:  .Mr  Force 

{"roperty  NcLrilx-r:  \C>^\i.2(Hy'.z 

.Status:  liitti'ilized 

C(.i!i.!ii!.'nt:  1,170  Sq.  fl..  one  story  '.'-lilv 

housing.  easeniei;t  restrictions.  :>oiciitiai, 

i!!:'<tles.  oit-sirtl  rertioval  only. 
Bidg.  ;i.iO 

Nellis  .Air  lone  Base 
ii,diii!i  .sprin,:;s  AF  Au.x  Kieht- 
Iiuliai)  Spriiigs  Co:  Clark  .NV  890 IJi- 
Liindholding  Agency:  Air  Forf  e 
Property  Numlier:  1SM1200:!3 
Status:  Unutilized 
Coiumeiit:  1 ,170  Sq.  tt.,  one  sttry  f.i::.riy 

Iiotising,  i-asemtnt  restrictions,  poter.tial 

utilities,  (iif-sitc  rer?iov,Tl  c>nly. 
BUIg.  3;;7 


Nellis  Air  Force  Base 

Indian  .Springs  .AF  Aux.  Field    • 

Indian  Springs  Co:  Clark  NV  89018- 

Undholding  Agency:  Air  Force 

Property  Number:  189120034 

Status:  L'nutilized 

Comment:  1.170  Sq.  ft.,  one  slor)  fan»il> 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  338 

Nellis  Air  Force  Base 
Indian  Springs  .AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120035 
Status:  I'nutiiized 
Comment:  1,170  Sq.  ft  ,  one  story  farcily 

housing,  easement  rest rif  lions,  pou-niial 

utilities,  off-site  removal  onlv. 
Bldg.  339 

Neilis  Air  Forr:e  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  N'V8'.t01.'; 
I^mdholding  Agency:  Air  Force 
Pro(H-rty  Number:  18912(KI3f. 
Status:  Unutilized 
lomnient:  1.170  .Sq.  ft.,  one  slo.-y  Lit.:['.\ 

housing,  easement  n-strictions.  pc.tenti.ti 

utiiilies.  oft-si!e  .-vmoval  onlv. 
Bldg.  340 

.Neilis  Air  Force  Base 
Indian  Springs  .\F  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
I.<indhoIding  .Agency:  Air  Fori c 
Pro|>erty  NumU-r:  ]8912(Hn7 
.Status:  L^nutilized 
Commitnt:  11 70  Sq.  ft.,  one  story  fi^r:;i!v 

housing,  easeme.nt  restriitions.  poten'ia! 

uiiliiitrs,  oif-site  rt;mo\al  only. 
Illdg.  341 

Neilis  .Air  Fo.M-  Base 
Indian  Springs  .AF  .Aux.  Fit-Id 
Indldri  .Springs  c:o:  Cllark  NV  8'>0ifi- 
l.andholi!ing  .Agent  \:  .Air  Fori  e 
Pro|»-rty  N\:mlier:  l'89l200:!8 
Status:  I  riutiiized 
lUimment-  1170  Sq.  ft.  one  story  fu;ii;:> 

hoasing.  ed-eme.'it  n-st:ictioiis  (■(•!'-:;;;;,•, 

utilities,  (iff-si:--  n  riiov.il  oi.iy 
Hidt;.   143 

Neiiis  .-Xir  Fo.-^d-  B.is.- 
Indi.ii:  Springs  AF  .Aux.  h  eio 
h'diaii  Spri.'i>;s  Co  Clark  NV  H'H;]I: 
I.i^n<ihoIdin2  .■\4f:i(  y:  .Air  Ion  i- 
Prope.'ty  NuIIii>^^r:  ]HMI2litlV( 
Status:  t'nutilizi-d 

Comment:  1170  ,Sq  ft,  one  storv  f.-iciiv 
ho.ising.  ••asetnenl  n-strit  tions.  |K>!cf!!i;i! 
utilities.  o:f-»'!i'  ri'rnn\;:l  only 

Bldg.  :i4-. 

Ni-'lis  .Air  Kofi  r  llasi- 

Indi.in  Sprit.gs  AF  .\ux.  Fi.ld 

liiiii.in  Springs  Co:  Cih.ik  NV  89(ii8 

l.imdl'.<i!dirig  .-Vgint  v  .Air  Forf  e 

Pro}Hrty  Nun.i«-r:  189I_'(K>40 

Status:  Unutilized 

(omir.etit:  1170  Sij.  It..  o!:e  slo.-y  f.;:i,;j\ 

housing,  lasemenl  nestrii  tions.  p(>!entia: 

utiiilies.  off-site  rernov.d  onlv. 
BUi'j   :<4f. 

Nellis  Air  Furc  e  Base 
ll!di.(n  Springs  .\F  .Aux.  i  .i  Id 
Indian  Sp.-ing-;  Co:  Clark  NV  8901.'; - 
I.andh(j|(l!ng  Ag>'n(.y:  .Air  Fore  e 
rri.:ie;tv  Nn'-,.|.,T:  18912tK>4; 
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Status:  Unutilized 

Ck)minent:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  ofT-site  removal  only. 
Bldg.  348 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  8901S- 
Landholding  Agency:  Air  Force 
Property  Number:  189120042 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  {X)tential 

utilities,  off-site  removal  only. 
Bld^.  349 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Ager  cy:  Air  Force 
Property  Number:  189120043 
Status:  Unutilized 
Comment:  1170  Sq.  ft.  one  storj-  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  350 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120044 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  351 

Nellis  Air  Force  Bnse 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120045 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

housing,  ea.semenf  restrictions,  potential 

utilities,  off-site  rumpval  only. 
Bldg.  352 
.  Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Forte 
Property  Number:  189120046 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  fiiiiiily 

housing,  ea.sentuiit  restrirtions,  pot(!nti;il 

utilities,  off-sire  remo\.il  only. 
Bldg.  353 

Nellis  Air  ForiH  Basp 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89013- 
Landholding  Agenc  y;  Air  Forte 
Property  Numlwr:  189120047 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  stor\  famiiv 

housing,  easement  restriclions.  potential 

utilities,  off-site  remov  o!  only. 
Bldg.  400 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landhqlding  Agentry:  Air  Force 
Property  Numb«!r:  1159120048 
Status:  Unutilized 
Comment:  2464  Sq.  ft.,  one  story,  most  recent 

use-maintenance  shop,  easement 

restrictions,  potential  utilitie«,  off-site 

removal  only. 


Bldg.  402 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  :  189120049 

Status:  Unutilized 

Comment:  2570  Sq.  ft.,  one  story,  most  recent 
use-Chepel.  easement  restrictions, 
p>otential  utilities,  off-site  removal  only. 

Bldg.  404 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  :  189120050 

Status:  Unutilized 

Comment:  2376  Sq.  ft.,  one  story,  most  recent 
use-religious  education  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  406 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  :  189120051 

Status:  Unutilized 

Comment:  2G05  Sq.  ft.,  one  story,  most  recent 
use-child  care  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  3027 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  :  189120052 

Status;  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3028 

i\"el  I  is  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

I.aiidholding  .Agency:  Air  Force 

Property  Number  :  1891 20053 

Status:  Unutilized 

Cnmnieiit:  00  Sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  ol'f-site  removal  onlv. 

Bldg.  302«J 

Nellis  Air  Foii.e  Biise 

Indian  Springs  AF  Aux.  Field. 

Indian  Sprinss  Co:  Clark  NV  89018- 

I.aiidholjing  Agency:  Air  Form 

Property  Number  :  189120054 

Si.itus:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  rei  enl 
iise-';t(iriiiJe,  easiMneiU  restrictions, 
polcniifil  utilities,  off-site  removal  only. 

HIdg.  3030 

Nellis  Air  Force  Base 

liidiiin  Springs  AF  Aux.  Field 

liuli.m  Springs  Co:  Clark  NV  89018- 

I.iiiiflhol  Jing  Agency:  Air  For<,e 

Property  Number  :  189120055 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  re(  enl 
use-storage,  easement  restrictions. 
|K>lentiol  utilities,  off-sito  removal  only. 

Bldg.  30.11 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 


Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number :  189120056 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3032 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number :  1891200S7 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3033 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force         _ 

Property  Number :  189120058 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  ofT-site  removal  only. 

Bldg.  3034 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number :  189120059 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3035 

-Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  :  189120060 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  off-site  removal  onlyi 

Bldg.  3036 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Lniui holding  Agency:  Air  Force 

Property  Numlier:  189120061     . 

Status:  l.inutilized 

C:ommfinl:  120  Sq.  ft.,  one  story,  most  nxi.'nl 
use-slorage,  easement  restrictions, 
potential  utilities,  off-site  removal  only 

nidg.  3037 

Nellis  A'lT  Force  Base 

linlinn  Sprin;',s  AF  Aux.  Field  • 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Projjerty  Number:  189120062 

.Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  rw  enl 
use-storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Hldg.  .3038 

Nellis  Air  Force  Base 

Indian  Spring  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120063 

.Status:  Unutilized 


Comment:  120  Sq.  ft.,  one  story,  most  recent 

use-storage,  eaaemeat  restnctions. 

potential  utilities,  off-site  removal  only. 
Bldg.  3039 
Nell  is  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co;  Qark  NV  89018- 
Landhoiding  Agency:  Air  Force 
Property  Number:  1S91200&4 
Status:  Unutilized 
Comment:  120  Sq.  ft.,  one  story,  raost  recent 

use-storage,  eaaement  restrictions. 

potential  utilities,  off-site  removal  c«iy. 
Bldg.  3040 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  FiekJ 
Indian  Springs  Co:  ClaA  NV  89016- 
Landholding  Agency:  Air  Force 
Property  Number:  189120065 
Status:  Unutilized 
Comment:  120  Sq.  ft.,  one  story,  most  recent 

use-storage,  easement  restrictions. 

potential  utilities,  off-«ite  reroovaJ  only. 
New  York 

Point  AuRocbe  Light  Co:  Clinton  N'Y 

I.andholdiog  Agency:  DOT 

Property  Number:  879420002 

Status:  Unutilized 

Comment:  471  sq.  ft.  tower,  cut  stone  frama. 

most  recent  use — aid  to  navigatioa.  needs 

rehab. 

North  Dakota 

Bldg.  101 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58044- 

I.oc;atioo:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miies  north  of  WilUston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force     ~ 
Property  Number:  139110095 
Status:  Excess 
Comment:  768  sq.  0..  2  bedroom  sii^te 

family  housing  unit:  needs  rehab;  off-site 

use  only. 

Bldg.  102 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  NO  S6844- 

Locatioo:  Located  on  North  Dakota  State 

Highway  S.  four  miles  west  of  Forttina  and 

approximatelyeo  miles  north  of  WiUicton 

via  U.S.  Highway  85. 
I.andholding  Agency;  Air  Force 
Property  Number:  189110096 
Status;  Excess 
Comment:  988  sq.  ft.:  3  bedroom  single 

family  housing  unit;  needs  rehab:  off-site 

use  only. 

Bldg.  103 

Fortuna  Air  Force  Sution 

Fortuna  Co:  Divide  ND  58844- 

location:  Located  on  Nortii  DakoU  Sute 

Highway  5.  four  miles  west  of  Fortuoa  and 

approximately  60  miles  north  of  Wiili^oa 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  1 89 1 10097 
Status:  Excess 
Comment:  988^.  ft.:  3  bedroom  single 

family  housing  unit;  needs  rehab;  off-site 

use  only. 
Bldg.  104 

Fortuna  Air  Force  Statioo 
Fortuna  Co:  Divide  NO  58844- 
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Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximatelyeo  miles  north  of  Will  iston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  1 891 1 0098 
Status:  Excess 
Con-.ment:  988  sq.  ft.;  3  bedroom  single 

family  housing  unit  needs  rehab:  off-site 

use  only 
Bldg.  105 

Fortuna  Air  Force  Station 
Fortuna  Co:  Di\'ide  ND  58844- 
Location:  Located  on  North  Dakota  Slate 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Willislon 

via  U.S.  Highway  85. 
Landholding  .^gency:  Air  Force 
Property  NuitiIiit:  189110099 
Status;  Unutilized 
Commtnt:  988  sq.  ft.;  3  bedroom  single 

family  housing  unit;  needs  rehab;  off-site 

use  only. 

Bldg.  106 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  5B844- 

I-ocation:  Located  on  North  Dakota  StaU; 

Highway  5,  four  miles  west  of  Fortxina  and 

approximately  60  miles  north  of  Williston 

\  ia  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110100 
Status:  Excess 
Comment:  988  sq.  ft.:  3  bedroom  single 

family  housing  unit:  needs  reha4>;  off-sii<- 

use  only. 

Bldg.  107 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  56644- 

Location:  lx)cated  on  North  Dakota  State 
Highway  5.  four  mi^  west  of  Fortuoa  ami 
iipproximately  60  miles  north  of  VViiJaston 
via  U.S.  Highway  65. 

Landholding  Agency:  Air  Force 

Property  Number  189110101 

Status:  Excess 

Comment:  768  sq.  ft.;  2  bedioora  single 
family  housing  unit;  needs  rehab;  off-«iU- 
use  only. 

Bldg.  110 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  56844- 

Location:  Ix)c:ated  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Latuiholding  Agency:  Air  Foroe 
ProfK-rty  Number  189110102 
Status:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single 

family  housing  unit;  needs  rehab;  ofl-siti- 

use  only. 

Bldg.  in 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  ftale 

Highway  5.  four  miles  west  of  Fortxma  and 

approximately  60  miles  north  of  Williston 

via  L'.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110103 
StatUTi:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single 

fa.mily  housing  unit;  needs  rehab;  off-site 

use  only 


Bldg.  112 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  S8844- 

Location:  Located  on  North  Dakota  State 
Highway  5.  four  miles  yf^i  of  Fortuna  and 
approximately  60  miles  north  of  WiHi?:ton 
via  U.S.  Highway  85. 

Landholding  Af;ency:  Air  Force 

Property  Nurahier  189110104 

Status:  Excess 

Comment:  1.510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attarhed  gareg*-.       i 
needs  rehab;  off-site  use  only 
Bldg.  113  i 

Fortuna  Air  Fwce  Station  I 

Fortuna  Co:  Di\-ide  ND  58844- 
Ixtcation:  Located  on  North  Dakota  State 
Highway  5.  four  miles  west  of  Foittipa  and 
approximately  60  miles  north  of  U  ; llistoti 
via  U.S.  Highway  85. 
Landholding  Agencv:  Air  Forrre 
Property  Number;  189110105 
Status:  Excess 

Comment:  1.510  sq.  ft.;  3  bedroom  single 
family  housing  unit  with  attached  garage; 
needs  rehab;  off-site  use  only 
Bldg.  114 

Fortuna  Air  Force  Statioti 
Fortuna  Co:  Divide  NO  58844- 
Localion:  Located  on  North  Dakota  State 
Highway  5.  four  miles  west  of  Fortuna  and 
approximately  60  miles  north  of  WitlishK. 
via  U.S.  Highway  85. 
I-and holding  Agency:  Air  Forop 
Property  Number  189110106 
Status:  Excess 

Comment:  1,510  sq.  ft.;  3  bedroom  si;!gle 
family  housing  unit  with  attached  gsrage 
needs  rehab;  off-site  use  only. 
Bldg.  115 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  Stdit-  * 
Highway  5.  four  miles  west  of  Fortuna  and 
approximately  60  miles  north  of  Williitton 
via  U.S.  Highway  85. 
Landholding  Agency:  Air  Forw 
Property  Number:  169110107 
Status:  Excess 

Comment:  1.510  sq.  ft.;  3  bedroom  single 
family  housing  unit  with  attached  garage; 
needs  rehab;  off-sitp  use  only. 
Bldg.  116 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  NTD  58844- 
Location:  Located  on  North  Dakota  State 
Highway  5.  four  miles  west  of  Fortuna  and 
iipproximately  60  miles  north  of  Williston 
via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Numfc^  1B9110KW 
Status-  Excess 

Comment:  1.510  sq.  ft.;  3  bedrooi      iiigU- 
family  housing  unit  with  attar  I.  .1  garage; 
needs  rehab;  off-site  use  only. 
Bldg.  117 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  NT)  58844- 
Location;  Located  on  North  Dakota  Slate 
Highway  5.  four  miles  west  of  Fortuna  and 
approximately  60  miles  north  of  Wlliston 
via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  1891 101O9 
S'atTis:  Excess  i 
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Comment:  1,595  sq.  ft.,  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
BIdg.  118 

Fortuna  Air  Force  Siation 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  VVilliston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number;  189110110 
Status:  Excess 
Comment:  2.295  sq.  (l..  4  bedroom  single 

family  housing  unit,  needs  rehab;  off-site 

use  only. 
Bldg.  119 

Fortuna  .^ir  Force  Station 
Fortuna  Co;  Divide  ND  58844- 
Location:  Located  on  North  Dakota  Stale 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Wiilisfon 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Numbwrr  189110111 
Status:  Excess 
Comment:  1.595  sq.  ft.,  3  bedroom  single 

family  housing  unit  with  atta(;hed  gamgu; 

needs  rehab;  off-site  use  only. 
Dldg.  120 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  Slate 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60 miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Forci' 
Property  Number:  189110112 
Status:  Excess 
Comment:  1,595  sq.  ft..  3  bedroom  single 

family  housing  unit  with  attached  gamge; 

needs  rehab;  off-site  use  only 
Bldg.  121 

Fortuna  Air  Forie  Station 
Fortuna  Co:  Divide  ND  58844-^ 
Location:  Located  on  North  Dakota  Sia'.e 

Highway  5,  four  miles  wost  of  Fortuna  end 

approximately  60  miles  north  of  VVilli.sion 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Foa  •■ 
Property  Number:  180110113 
Status:  Exress 
Comment:  1,595  sq.  ft.,  3  budrooni  single 

family  housing  unit  with  attached  giiragi': 

needs  rehab;  otf-siie  use  only 
Hldg.  122 

Fortuna  Air  Fort  e  Station 
Fortuna  Co:  Divide  ND  58844- 
l.ocalion:  Located  on  North  Dakota  Stale 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  U'iJlis'on 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Fon  c 
Property  Number;  189110114 
Status:  Excess 
C/jmment:  1,595  sq.  ft.,  3  bedroom  single 

family  housing  unit  with  attached  garage: 

needs  rehab;  off-site  use  only 
Bldg.  123 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
ix>cation:  Located  on  North  Dakota  Stale 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  VVilliston 

via  U.S.  Highway  85. 


Landholding  Agency:  Air  Force 

Property  Number  189110115 

Status:  Excess 

Comment:  1,510  sq.  ft.,  3  bcdroo.m  single 

family  housing  unit  with  attached  garage; 

neede  rehab;  off-site  use  only. 
Bldg.  124 

Fortun*  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  Stale 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Properly  Number:  189110116 
.Status:'Excess 
Comment:  1,510  sq.  ft.,  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  op.lv. 
Bldg.  125 

Fortune  Air  Force  Station 
Fortune  Co:  Divide  ND.58844- 
Location:  Located  on  North  Dnkola  Slate 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  GO  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency;  Air  Fori  c 
Property  Number:  18<mO]17 
.Status:  Excess 

(Comment:  1,510  sq.  ft.,  3  bedroom  single- 
family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use-  onlv 
Bldg.  12R 

Fortup.e  Air  Fori  e  Statioii 
Fortuna  Co:  Divide  ND  58844- 
Localian:  Located  on  NorMi  Diikolii  Stiite 

Highway  5,  four  mites  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force-     • 
Property  Number:  1 891 10118 
.Status:  Ex(  ess 
Comment:  1510  sq.  ft.;  3  bedroom  sitigle 

family  housing  unit  with  atlnchcd  garagu; 

needs  reh;ib;  of!-site  use  only 
Bldg.  127 

Fortune  Air  Force  Stiition 
Fortune  Co:  Divide  ND  588-14- 
Location:  Located  on  North  Diikota  Slate 

Highway  5.  four  miles  west  of  Fortuna  and 

npi)reximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  ,\gency;  Air  Force 
Property  Number:  189110119 
.Status;  Excess 
Ojmmenl;  1510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  gamge; 

needs  reh.ih;  off-site  use  only 
Hldg.  128 

Fortune  .^ir  Force  Statio)-i 
Fortune  Co:  Divide  ND  58844- 
Locatian:  Lcjcated  on  North  Dakota  St.ite 

Highway  5,  four  miles  wust  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agent:y:  Air  Force 
Property  Number:  189110120 
Status:  Excess 
Comment:  1510  sq.  ft.;  3  bedroo.m  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  129 

Fortune  Air  Force  Station 
Fortune  Co:  Divide  ND  58844- 
Location;  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 


approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force  , 
Property  Number:  189110121 
Status:  Excess 
Comment:  1510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage: 

needs  rehab;  off-site  use  only. 
Bldg.  141 

Fortuna  Air  Force  Station 
Fortuna  Co;  Divide  ND  58844- 
Location:  Located  on  North  Dakota  Stale 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85 
Landholding  Agency:  Air  Force 
Property  Number:  189110122 
Status:  Excess 
Comment:  364  sq.  ft.;  1  stall  vehicle  garage, 

needs  rehnb;  ofT-site  use  only. 
Bidg.  142 

Fortuna  Air  Force  Station  - 
Fortuna  Co;  Divide  ND  58844- 
Locaiion;  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110123 
Status:  Excess 
Comment:  624  sq.  ft.;  2  stall  vehicle  garage, 

needs  rehab;  off-site  use  only. 
Bldg.  143 

Fortuna  Air  Force  Siation 
Fortuna  Co:  Divide  ND  58844- 
l.ocation:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximatiily  60  miles  north  of  VVilliston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110124 
.Status:  Excess 
(".omment:  624  sq.  ft.;  2  stall  vehicle  garage, 

needs  rehab;  off-site  use  only. 
Bldg.  144 

Fortuna  Air  Fon;e  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  iniles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Numh<;r:  180110125 
Status:  Excess 
C.omment;  624  sq.  ft.:  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  145 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
lx>cation:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force  -^ 
Property  Number:  189110126 
Status:  Excess 
Comment:  624  sq.  ft.;  2  stall  vehicle  garage; 

needs  rc^hab;  off-site  use  only. 
Bldg.  201 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844-   . 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 


Landholding  Agency:  Air  Force 

Property  Number  189110127 

Starts:  Exoeas 

Comment:  1 ,203  Sq.  ft. ;  3  bedrooo)  sit^ 

fiamily  relocataMe  iaot^qg  unit;  needs 

rehab:  off-site  use  only. 
Bidg.  202 

Fortuoa  Air  Force  Base 
Fortuna  Co:  Divide  NO  S8S44- 
Location:  Located  on  North  Dakota  SUite 

Highway  5,  four  miles  west  of  Fortune  and 

approximately  60  ini)«s  north  €»f  Willistoro 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110128 
Status:  Excess 
Comment:  1,203  Sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit:  needs 

rehab;  off-site  use  only. 
BIdg.  203 

Fortuna  Air  Force  Station 
P'ortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  wrest  of  Fortuna  and 

approximately  60  miles  north  of  VVilliston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Forcf; 
Property  Number:  18911012?) 
Status:  Excess 
Comment:  1.203  Sq.  ft.;  3  bedroom  singlt; 

family  relocatable  housing  unit;  needs 

rehab:  off-site  use  only. 
Bldg.  204 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
I.ocation:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  VVilliston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110130 
Status:  Excess 
Comment:  1.203  Sq.  ft.;  3  bedroom  single 

family  relocatable  housing  imii-  needs 

rehab;  off-site  use  only. 

Bldg.  20.') 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

I.ocation:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  VVilliston 

via  U.S.  Highway  85. 
Landholding  Agencv:  Air  Force 
Property  Number:  1B91 10131 
Status:  Excess 
tbmnient:  1,203  Sq.  ft.;  3  bednxmi  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
Hldg.  206 

Fortuna  Air  Force  Station 
I'ortuna  Co:  Divide  ND  58844- 
l,ocation:  Located  on  North  Dakota  Stale 

Highway  5,  four  miles  west  of  Fortuna  and 

apptoximatelv  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110132 
Status:  Excess 
Comment:  1,203  Sq.  ft:  3  bedroom  sin^ 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
Bldg.  207 

Fortuna  Air  Force  Station 
Fwtuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  wvst  of  Fortuoa  and 


Federal  Reenter  /  Vol.  59,  No.  155  /  Friday.  August  12.  1994  /  Notices 


41475 


approxinrately  60  miles  north  of  Williston 

via  U.S.  Hi^vray  BS. 
Landht^ing  Agency:  AW  Force 
Property  Number:  189110133 
Status:  Excess 
Comment:  1,203  Sq.  ft.;  3  bedroom  sit^le 

family  relocatable  housing  unit-,  needs 

rrfiab;  off-site  use  only. 
Bldg.  208  , 

Fortuna  .Mr  Force  Station 
Fortuna  Co:  Divide  ND  5BB44- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110134 
Status:  Excess 
Cx)mment:  1.203  Sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
Bidg.  2f)9 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Lo(  ation;  Loc:ated  on  North  Dakota  State 

Highway^S.  tour  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  t'.S.  Highway  85. 
l.iintlholding  Agency:  Air  Fore* 
Property  Number:  189110135 
Status:  Exiess 
Comment:  1.203  Sq.  ft.;  3  bedroom  singb- 

fa.Tiily  relocatable  housing  unit:  needs 

rehab:  off-site  use  only. 
Bldg.  210 

Fortuna  An  Force  Station 
Fortuna  Co;  Divide  ND  58844- 
Lor.ation:  Loc;ated  on  North  Dakota  State 

Highway  5.  four  miles  west  of  FortufW  and 

approximately  60  miles  north  of  VViJJiston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  .Number;  I'SQUOUe 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab:  off-site  use  only.  . 
Bldg.  211 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
l.ocation:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  GO  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  .Agency:  Air  Force 
Property  Number:  189110137 
Status:  Exces's 
Comment:  1203  sq.  (t.;  3  bedroom  singU: 

family  relocatable  housing  unit;  needs 

rehab,  off-site  use  only. 

Bldg.  212 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Location:  Located  on  North Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
l.andholding  Agency:  Air  Force 
Property  Number:  189110138 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  neeids 

rehab;  off-site  use  only. 
Bldg.  21.3 
Fortuna  Air  Force  Station 


Fortuna  Co:  Divide  ND  58844- 
lx)cation:  Located  on  North  Dakota  State 

Highway  5.  iour  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Fortse 
Property  Number:  189110139 
Status:  Excess 
Comment:  1203  sq.  f^.;  3  bedroom  single 

family  relocatable  housing  unit:  needs 

rehab;  off-site  use  only. 
Bldg.  214 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  S8B44- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Fon* 
Property  Number.  189110140 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedr(K)m  single 

family  relocatable  housing  unit:  needs 

rehab;  off-site  use  only. 
Bldg.  215 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
I.ocation:  Located  on  North  [)akota  Slate 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Fort* 
Property  Number:  189110141 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab:  off-site  use  onlv. 
Bldg.  216 

Fortuna  Air  Force  Station 
Fortuna  Co;  Divide  NU  58844- 
Location:  IxKaled  on  North  Dakota  Stale 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  .^gency:  Air  Force 
Property  Number:  189110142 
Status;  Excess 
Coniment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
Bldg.  217 

Fortuoa  Air  Force  Station 
Fortuna  Co;  Divide  ND  58844- 
Localioo:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 
-  approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  .Mr  Force 
Property  Number:  189110143 
.Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs   . 

rehab;  off-site  use  only. 
Bldg.  218 

Fortuna  Air  Force  Station 
Fortuna  Co;  Divide  ND  58844- 
Location:  Located  on  North  Dakota  Stale 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110144 
Status:  Excess 
Cximment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit:  needs 

rehab;  off-site  use  only. 
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BIdg.  221 

Fortune  Air  Force  Base 

Fortune  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortune  and 
,   approximately  60  miles  north  of  VVilliston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110145 
Status:  Excess 
Comment:  672  sq.  ft.,  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.222 

Fortune  Air  Force  Base 
Fortune  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortune  and 

approximately  60  miles  north  of  VVilliston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110146 
Status:  Excess 
Comment:  672  sq.  ft.,  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  223 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  Slate 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  «5. 
Landholding  Agency:  Air  Forte 
Property  Number:  189110147 
Status:  Excess 
Comment:  672  sq.  ft.,  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  224 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  Stale 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  VVilliston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Forre 
Property  Number:  189110148 
Status:  Excess 
Comment:  672  sq.  ft.,  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  225 

Fortuna  Air  Force  Basi; 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  milus  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number;  180110149 
Status:  Excess 
Comment:  672  .sq.  ft.,  2  stall  vehicle  garaso: 

needs  rehab;  off-site  use  only- 
Bldg.  226 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  Stale 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110150 
Status:  Excess 
Comment:  672  sq.  ft..  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  227 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 


lAx;ation:  Located  on  North  Dakota  State 
Highway  5,  four  miles  west  of  Fortuna  and 
approximately  60  miles  north  of  Williston 
via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110151 
Status:  Excess 
Comment:  672  sq.  ft.,  2  stall  vehic  le  garage; 

needs  rehab;  off-site  use  only. 
HIdg.  228 

Fortuna  Air  Force  Rase 
Fortuna  Co:  Divide  ND  58844- 
l.ocatioB;  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U^.  Highway  85. 
l.andholding  Agency:  Air  Force 
Property  Number:  189110152 
Status:  Excess 
Comment:  672  sq.  ft.,  2  stall  vehii  le  garage; 

needs  rehab;  off-site  use  only 
Bldg.  229 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Locatioij:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  ot  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  18911015.3 
Status:  Excess 
Cximment:  672  sq.  ft.,  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  1 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  I'aO.'nOOOG 
Status:  Excess 
Comment:  10,859  sq.  ft.,  1-story  concrete, 

needs  extensive  repairs,  presence  of 

asbestcs. 
Bldg.  2 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  l'893100ri7 
Status:  Excess 
Comment:  1543  sq.ft.,  1-slory  concnMe  block, 

needs  extensive  repairs,  presence  of 

asiiestos. 
Bldg.  4 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Properly  Number:  189310068 
Slatus:  Excess 
Comment:  1759  sq.  ft.,  1 -story  (oncrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  5 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310069 

Status:  Excess 

Comment:  368  sq.  ft.,  l-story  con<.retB  Wock, 

needs  extensive  repairs,  jjresence  of 

asbestos. 


Bldg.  7 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310070 

Status:  Excess 

Comment:  694  sq.  ft.,  1-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  8 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310071 
Status:  Excess 
Cx)mment:  867  sq.  ft.,  1-story  concrete  blo<  k, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  10 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310072 
Status:  Excess 
Cijmment:  112  sq.  ft.,  1 -story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  11 

Fortuna  Air  Force  Station  . 
Extreme  northwestern  corner  of.North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310073 
Status:  Excess 
CommenI:  96  sq.  ft.,  1-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  12 

Fortuna  Air  Forc«  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310074 
Status:  Excess 
Comment:  2198  sq.  ft.,  1 -story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  13 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Properly  Number:  189310075 
Status:  Excess 
Comment:  2118  sq.  ft.,  1-story  concrete  bloi:k, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  14 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310076      , 
Status:  Excess 
Comment:  3462  sq.  ft..  1-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  15 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 
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Property  Number:  18930077 

Status:  Excess 

Comment:  4182  sq.  ft..  l-stor>-  concrete  block. 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  16 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  Nort.h  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310078 
Status:  Excess  ". 

Comment:  3772  sq.  ft.,  2-stor>-  concrete  block. 

needs  extensive  repairs,  presence  of 

asbestos. 

Hldg.  17 

Fortuna  Air  Forte  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Font> 

Property  Number:  l'89310079 

Status:  Excess 

Comment;  2925  sq.,  ft.  1-story  concrete,  needs 

extensive  repairs,  presence  of  asbestos 
lildg.  18 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Djikoiii 
lortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310080 
Status:  Excess 
Com.Tient:  5806  sq.  ft..  2-stDry  com  r€*te. 

needs  extensive  repairs,  presence  of 

asbestos, 
nidg.  19 

F'ortuna  Air  Force  Station 
Fxtreme  northwestern  corner  of  Norlh  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency;  Air  Forte 
Property  Number:  189310081 
Status:  Excess 
Comment:  580C  sq.  ft.,  2-story  concreK;  block. 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  20 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  >;orth  Dakota 

Fortuna  Co:  Divide  ND  58844- 

I.andholding  Agency:  Air  Force 

Property  Number  1893110081; 

Status:  Excess 

Comment:  1882  sq.  ft..  l-stor>-  concrete  bloc  k. 

needs  extensive  repairs,  presence  of 

asbestos. 
Hidg.  21 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
I-andholding  Agency:  Air  Force 
Property  Number:  189310083 
Status:  Excess 
Comment:  192  sq.  ft..  1-story  wood  frame. 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  22 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310084 
Status:  Excess 
Comment:  1571  sq.  ft..  l-stor>'  wood  frame 

needs  extensive  repairs,  presence  of 

a.sbestos. 


Bldg.  23 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310085 

Status:  Excess 

Comment:  1212  sq.  ft..  1-story  wood  frame. 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  24 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310086 

Status:  Excess 

Comment:  2758  sq.  ft.  1-story  concrete  b!of  k. 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  26 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  .Nori.'i  Diikot.i 

F'ortuna  Co:  Divide  ND  58844- 

l.andholdiiig  .^^ency:  Air  Force 

Property  Nuniber:  189310087 

Status:  Excess 

Comment:  302  sq.  ft.,  1-story  wood  fra:ii. 

needs  extensive  repairs,  presence  cif 

asbestos. 

nidg.  27 

Fortuna  Air  Force  Station 

Fxtreme  northwestern  corner  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

I.andholding  Agency:  Air  Force 

Property  Number:  180310088 

Status:  Excess 

Comiaent:  04  sq.  ft.  1-story  metal,  net^l.s 

extensive  repairs,  presence  of  as!>estC's. 
Bldg.  28 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  Nurtii  n.4f>t.t 
Fortuna  Co:  Divide  ND  58844- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189310089 
Status:  Excess 
Comment:  4967  sq.  ft.,  l-stor>'  wood  trai:ie. 

needs  extensive  repairs  presence  of 

asbestos. 
Bldg.  30 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Udkot;. 
Fortuna  Co;  Divide  ND  58844- 
I.andhoiding  Agency;  Air  Force 
Property  Number:  189310090 
Status;  Excess 
Comment:  4795  sq.  ft..  1-story  concrete. 

needs  extensive  repairs,  present.e  of 

asl)estos. 
Bldg.  31 

F'ortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  N'umb«r:  189310091 
Status:  Excess 
Comment:  1,800  sq.  ft.,  1 -story  pre- fab  n.e?;-!. 

needs  extensive  repairs,  presenrt;  of 

asbestos.  .    . 

Bldg.  32 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310092 


liiotk. 


Status;  Excess 

Comment:  6,615  sq.  ft..  l-stor>'  pre-fab  metal. 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  35 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakot.i 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310093 

Status:  Excess 

Comment:  14,520  sq.  ft..  5-stor>'  (oiicr»-te 

block,  needs  extensive  repairs,  presem  e  i.l 

asl)estos. 

Bldg.  36 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Di.kot.a 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310094 

Status:  Excess 

Comment:  949  sq.  ft.  l-stor>'  concrete 

needs  extensive  repairs,  prescnri'  of 

asbestos, 
Bldg.  37 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  o!  Nonh  D.ikotit 
Fortuna  C^s:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number;  189310095 
Status;  Excess 
Comment:  288  sq.  ft.,  pre-fab  metal,  needs 

extensive  repairs,  presence  of  a^bestON 
nidg.  38 

Fortuna  ,\ir  Force  Station 
Extreme  northwestern  corner  of  .\ort*.  Dakoto 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  .Number:  189310090 
Status;  Exf.+-ss 
Coinrtient:  5.687  sq.  ft..  1 -story  i;oncrete 

block,  needs  extensive  repairs,  preseu;  e  t-r 

asbestos. 

Bid-.  40 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  Nctr'li  DaKct.. 

Fortuna  Co:  Divide  ND  58844- 

l-nndhnlding  Agency:  Air  Fon:e 

Property  Number;  189310097 

Status;  Excess 

rx)mnien(:  576  sq.  ft.,  l-story  pre-fab  nieti.i. 

nc'^ds  extensive  repairs,  prescnr;.-  c>f 

aslMfstos. 

Bldg.  52 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  Ncr;; 

Fortuna  Co;  Divide  ND  58844- 

I^ndholding  Agency;  Air  Force 

Property  .Number;  lB93100fm 

Status:  Excess 

C^omriicnt:  160  sq.  ft..  1-story  coiicrett 

needs  extensive  repairs,  presence  of 

asfjestos 
Bldg.  55 

Fortuna  Air  Force  Station 
Extreme  northwestern  cx)rner  of  Ntrrth  i)ak<>' 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency;  Air  Fone 
Property  Number;  189310099 
Status:  Excess 
Comment:  1,003  sq.  ft.,  l-story  pre-fab 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  56 


;  Mdkot, 


•  iilut  k 


Uiolal. 


I 
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Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fnrtuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310100 

Status:  Excess 

Comment:  448  sq.  ft.,  1-story  steel,  needs 

extensive  repairs,  presence  of  asbestos. 
Bldg.S7 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force  . 
Property  Number  189310101 
Status:  Excess 
Comment:  3,854  sq.  ft.,  1-story  wood  frame. 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  98 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dalcota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency;  Air  Force  * 

Property  Number:  189310102 
Status:  Excess 
Comment:  62  sq.  ft.,  1-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  100 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310103 
Status:  Excess 
Comment:  768  sq.  ft.,  1-story  wood  frame, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  912 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  NoFth  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landhoiding  Agenc>-:  Air  Force 
Property  Number:  189310104 
Status:  Excess 
Comment:  960  sq.  ft.,  1-story  wood  frame. 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  300 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310105 

Status:  Excess 

Comment:  2730  sq.  ft..  1-story  concrete, 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldgs.  41-49,  51,61.62 

Fortuna  Ait^^orce  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310106 

Status:  Excess 

Comment:  36— iO  sq.  ft.,  wood  frame,  no 
utilities,  need  extensive  repairs,  presence 
of  asbestos,  most  recent  use — firehose 
storage. 

Land  (by  State) 

Florida 

Springfield  Annex  (VZTD) 
Tyndall  Air  Force  Base 


Springfield  Co:  Bay  FL 
Landholding  Agency:  Air  Force 
Property  Number:  189240053 
Status:  Unutilized 

Comment:  7.55  acres;  improved  w/parking 
lot,  2  loading  ramps  and  railroad  tracks. 
Indiana 

Cecil  M.  Harden  Lake  Project 

Rockville  Co:  Parke  IN  47872- 

Location:  Route  57  at  intersection  w/country 

road  91 OE. 
Landholding  Agency:  COE 
Property  Number:  319011689 
Status:  Excess 
Commtnt:  2.68  acres;  narrow  triangular 

shaped  area  of  land. 

Kansas 

Parcel  tl 

Fall  River  Lake 

Section  26  Co:  Greenwood  KS 

Landholding  Agency:  COE 

Property  Number:  319010065 

Status:  Unutilized 

Comment:  155  acres;  most  recent  use — . 

recreation  and  leased  cottage  sites. 
Parcel  No.  2,  El  Dorado  Lake 
Approx.  1  mi  east  of  the  town  of  El  Dorado 

Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number:  319210005 
Status:  Unutilized 
Commant:  11  acres,  part  of  a  relocated 

railroad  bed,  rural  area. 

.Massachusetts 

Buffumville  Dam 

Flood  Control  Project 

Gale  Road 

Carlton  Co:  Worcester  MA  01540-0155 

Location:  Portions  of  tracts  B-200,  B-248,  B- 

251,  B-204.  B-247.  B-200  and  B-256 
Landholding  ,^gency:  COE 
Property  Number:  319010016 
Status;  Excess 
Comment;  1.45  acres. 
Conant  Brook  Dam 
Flood  Control  Dam 
Wales  Road 

Monson  Co;  Hampden  MA  01057- 
Localion;  Portion  of  Tract  211 
Landholding  Agency;  COE 
Property  Number:  319010017 
Status:  Excess 
Comir.ont;  5.27  acres. 
Hodges  Village 
Dam  flood  Control  Projeft 
Old  Hou-arth  Road 

Oxford  Co;  Worcester  MA  01540-0500 
Locatioii:  Portion  of  Tract  A-108,  See  Project 

Manager  at  Hodges  Village  Dam,  Oxford. 

MA  (508)  987-2600. 
Landhdding  Agency;  COE 
Property  Number;  319011006 
Status;  Excess  *  • 

Comment;  3.22  acres. 

Michigan 

U.S.  Coest  Guard — Air  Station 
Traverse  City  Co;  Grand  Traverse  MI  49684- 
Landhdding  Agency;  DOT 
Property  Numter;  879120099 
Status;  Underutilized 

Comment:  21.7  aces,  most  recent  use — Helo 
landings. 


Minnesota 
Tract  #3 

Lac  Qui  Parle  Flood  Control  Project 
County  Rd.  13 

Watson  Co:  Lac  Qui  Parle  MN  56295- 
Landholding  Agency:  COE 
Property  Number  319340006 
Status:  Unutilized 

Comment:  Approximately  2.9  acres,  fallow 
land. 

Tract  #34 

Lac  Qui  Parle  Flood  Control  Project 

Marsh  Lake 

Watson  Co:  Lac  Qui  Parle  MN  56295- 

Landholding  Agency;  COE 

Property  Number;  319340007 

Status;  Unutilized 

Comment:  Approx.  8  acres,  fallow  land. 

Ohio 

Middleport  Public  Access  Site 

Gallipolis  Locks  &  Dam 

Middleport  Co:  Meigs  OH  45760- 

Landholding  Agency:  COE 

Property  Number:  319230001 

Status:  Underutilized 

Comment;  Approximately  17.23  acres 
including  parking  lot.  Howage  easement, 
right-of-way  for  city  street  and  utilities. 

Oklahoma 

Parcel  No.  7 
Kaw  Lake 

Section  27  Co:  Kay  OK 
Landholding  Agency;  COE 
Property  Number;  319010842 
Status;  Excess 

Comment:  21  acres;  potential  utilities;  most 
recent  use — recreation. 

Pennsylvania 

Dashields  Locks  and  Dam 
(Glenwillard,  PA) 

Crescent  Twp.  Co;  Allegheny  PA  15046-^)475 
Landholding  Agency;  COE 
Property  Number:  319210009 
Status;  Unutilized 

Comment:  0.58  acres,  most  recent  use — 
baseball  field. 

Tennessee 

Tract  D-456 

Cheatham  Lock  and  Dam 
Ashland  Co;  Cheatham  TN  37015- 
Location:  Right  downstream  hank  of 

Sycamore  Creek. 
l.andholding  Agency;  COE 
Property  Number:  319010942 
Status:  Excess 
Comment:  8.93  acres;  subject  to  existing 

easements. 

Texas 

Tract  J-957 

Whitney  Lake 

Bosque  Co:  Bosque  TX  ~  ' 

Location:  Via  Avenue  B  within  the 

community  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number:  319110029 
Status;  Unutilized 
Comment;  .18  acres;  potential  utilities; 

encroachments  on  large  portion  of 

property. 

Tract  J-936 
Whitney  Lake 
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Bosque  Co:  Bosque  TX 

Location:  OffF.  M.  HiRhw.nv  fVfi  within  the 

community  of  Kopperl. 
Landholding  Agency:  COK 
FVoperty  Number:  31«11(K)32 
Status:  Unutilized 

Comment:  5.4acres;  potenliai  tililiiit".. 
Tract  F-5t6  O.C  Fisher  La  lie 
I'arallel  with  Grape  Creek  Road 
San  Angelo  Co:  Tom  Green  IX  7(i«(i2-;t()8.'. 
landholding  Agency:  COE 
Property  Number:  3iai2(KKi:; 
Status:  Unutilized 
Ckimmcnt:  2.13  acr»-s,  pou-nlUil  limiu-d 

utilities. 
GSA  Number:  r-D-TX-OOfiB-A 
Part  of  Tract  102  Segmeii!  1 
Bardwell  Dam  Road 
limiis  Co:  Ellis  TX  751 10- 
Landholding  Agency:  COh 
Property  Number:  ;ilftl4(Hn4 
Status:  iJnutilized 
Comment:  Approx.  U.M  w^iv^. 
CSA  Number:  /-D-TX-T-.B-I  i 
Ciorpu.s  Christi  Ship  Channi'l 
Corpus  Christi  Co:  Neut  fs  IX 
Location:  East  side  of  Carlton  Plant  Road, 

iipprox.  14  miles  NW  tif  clnwr.tmvn  fUirjms' 

Christi 
I.dririholding  Agetuy:  t:OL 
Property  Number:  31<i24(Hi(il 
Status:  Unutilized 
f;om);if  fit:  4.4  acms,  nu.M  .ci  fit  usi — fiirm 

iatul. 

I'nsuitable  Properties 

i'liildia^s  (by  Slate) 
sMtihaii^a 

iild<;.'il3 

Maxwell  AFIt 

AviMiie  "C" 

McrntgotiK.Ty  CId:  M(iiilj;o'i!r'\  A!,  if.',  |^- 

I..incilic>lding  Agtiuy:  Air  I'orrc 

I'rr.pcriy  Number:  IHOfiKHKU 

Status;  Unulilizi'd 

Ktason  Secured  Ar^^a 

nklg.927 

Maxwell  AFH 

Moiitgninery  (in;  Moi:tJi. ;;;•■' \    \l.  I'.IIJ- 

i.tMHtidii:  Off  Avenue  "C" 

l.aiidhdlding  Agem  y;  Air  !  i/rrr 

Property  Number:  IH'ifiUKifi'; 

.Status:  lliuitilized 

kcas(i:i:  Secured  Ared  ^ 

I'.ldg.  '(.'Ifi 

Maxwell  AFH 

Monlgoiiiery  Co:  Mciiilgtiiu!  v  .\i.  :•■:  1.: 

Location:  Off  Selfridge  Stieel 

I.iii.dtailding  Agcmy:  Air  l'c';i  e 

Property  Nunihnr:  IHf|lll'"'(H 

St.iius:  Unutilized 

Reason:  Serun^d  Area 

Hidg.  9,16 

Maxwell  AFH 

SeLfridge  Street 

Montgomery  Co:  Mci:!tgninery  AI.  '.(.]  Ij- 

Lundholding  Agency:  Air  l-'on  e 

Property  Number:  IflfiOlOiKis 
-Status:  Unutilized 

Reason:  Sec  ured  Are;i  - 

Hidg.  HOO 
(;unter  AFB 

Montgomery  Co:  Montgoiuerv  AI    iu\  14  . 

!,(iii!!ion:  Off  Renfroe  Sirpc ! 


I-mdholding  Agency:  Air  Fon:e 

Property  Number:  189010011 

Status:  Underutilized 

Rirasoa:  Secured  Area. 

HIdg.  8<i! 

Cun'er  AFH 

South  Drive 

Montgomen,'  t:o:  Montgomery  AI.  ifii  14 

I.andlio!ding  Agency:  Air  Force 

F»ro(>erty  Number:  189010012 

Status;  Unutilized 

Reason;  Secured  Area 

HIdg.  Kill 

C;u!iter  AFH 

.Avenue  "A" 

Montgomery  Cio;  Montgomery  AI.  n.l  N 

Umdholding  Agency;  Air  Fore  e 

Property  Number:  1 8901001  .T 

Status  L'n.i'ni/ed 

Reason:  Sei   .red  .Area. 

Hlcig.  1022 

(ainler  AFH 

Montgomery  Co:  Montgomery  AI.  :ifil  14- 

Loi.iition:  Adjacent  to  Avenues  "A"  .mci  '  I. 

I..m(lhc!!dlng  Agency:  Air  Fore  e 

Prfiperty  Numbtrr:  18901 001  <! 

St;itus;  I'nderutilized 

Kt.'ason;  Sec  r.recl  Area, 

HIdg    1042 

Ciinter  AFH 

MonlKOiiieiy  Co:  .Moiiigonifiy  AI.  H.  1  14- 

I.oi  .•ticin:  Hetween  Avenues  "A"  .nui  C" 

Landholding  Agency:  Air  Force 

ProjuTty  Nii:nber;  1890100Ui 

St.iti.s:  Utiderutilized 

!;>'.ison:  .Sei  '.ired  ,\rea 

HIdj;.  UI"i2 

(;;i!;!er  AFH 

Mo;i!^(.inery  Co.  Montgomery  AI.  .«•]  14 

Loiiiiio'i  Hitween  Avenues  A  and  (. 

L.iiidhi.'dii'g  .Agency:  Air  Force 

F'rope.Iy  N'lifnhei;  Ih'IOKMIl'l 

Sl.itiis:  Underiitnized 

Reason   Secured  .Are,i 

liU!.;.  lOf.d 

(;>;n:irAIH 


itii  ■-;• 


I'l't  .it  Ail  iu;e  C: 


Mor:lj'(.ni'Ty  Co  Montgomery  AI. 
Landholding  Agenc:y:  Air  Force 
Propei'y  Nianlier:  18^010(120 
S'.it'r.    '.  :i;al:li/ed 
l'e,is(i:i    ,Se,  ■;rfd  ,\!e,i 

BMl;,  Kn.i 

(.:.;:'  -r  All'. 

Avel,>;i   C 

■Mont^oniiTv  Co:  MoiitgonnTy  AI. 

l..indho!ding  .Age my;  .Air  Fore  r- 


!f.!  U 


lo:  :• 


SMtus:  I'lV.lt.lized 
Rr:i';on:  ,Sei  :ired  ,\n:,i 
Ilktg    14i:. 

MaxiM:!!  Air  lor;  e  llnse 
Mimosa  Roiid 

Montgomery  Co   .Montgomery  .M.  li.!!.-- 
L.nuiholdinK  A^^-nc  y:  Air  Fon  <• 
Projieriy  Number:  1fl0O3022O 
Status:  Unutilized 
Reiison;  Floodwav:  .'^tn  nred  ATe.i 
Bldg.  1430 

Maxwell  Air  Force  ii.me 
Mimosa  Road 

Montgomery  Co.  Montjjonsery  .AI  si.  11.: 
Landholding  Agency:  Air  Fon  e 
Pr/ipertv  NiHiihi  r.  lhO030221 


Status;  Unutilized 

Reason:  Floodway;  Sec  'ired  Are.c 

H  dg.  1440 

.Maxwell  Air  Forc:e  Ba^e 

Mimosa  Road 

MontKomery  Co:  Mon*guiner\  AI  :!fi1 1;: 

i.<indholdinR  Agency:  Air  Fc^n  t- 

Property  Number:  1890:^0222 

Sta'us:  Unutilized 

Reason;  Floodway;  Se<:;!rc-d  -Nre.i 

HIdg.  1441 

Mdxweil  Air  Force  llHse  , 

Min:osa  Ro.id 

Montgomery  l>):  Montgoiiucy  .\!   idl]^ 

Lmdholding  Agency:  Air  Force 

Projierty  Nimiber:  WH\M)>J2{ 

SliitMs;  Unutilized 

Reason:  Floodway;  Sec  ured  .\:ea 

lildg.  830 

(iuii'er  Air  Fon  e  Hiise 

Ramp  Road 

MoM!goi;irrv  Co;  Mo;,l-(i!,",e:\    \l.   ;(,!  u 

r.(K)(i 

l-a'idhulding  Agency.  .Air  I'om  e 

Projit'ity  Niim!>cr;  U(<1()4(IH.'.  : 

Status;  Underutilized 

ReasO'i;  Set  ;irfd  Area. 

Hull?,  4J1 

(  ainier  .\ir  Force  Base 

A\ein..e.  D 

Mont^oiiien. Co;  Monlj^ofiifii,  ,\|.   .(.'.i-i. 

'.fMHI 
Landtioidinj;  .Agent  y;  .\ir  I  on  e 
Property  Number;  18(l()40a.'.4 
.-■.■.itiis:  Uliclerutiliz>'d 
Kiason:  Set  u.red  Atca 
lildg.  4  2(1 

t;i::'.ter  .-Xir  Lore  n  Base 
MotilKO:i.erv  CVi:  Mor:lm.!;irr,  A!.   idliJ 

r,(VM) 

l..c:;dlio;din;^  .Agent  y,  .Air  Fc.o  e 
Propertv  NiuriU'r.  lfUHt40fr.". 
,s;.rus  Uijder\itili/ed 
Re.isoi:'  Set  cired  .Are,: 

P.- (.:  OPS  HIdg. 

M,i\ui!i  ,\ir  forte  il,,sr 

1101  Ch.iCiite  Stieel 

^^l:ltl;clln^■ry  Co:  .Mont^oil'iTs  A!,   I'.'.'u 

L.ictlitolding  ,Ag>'ni  y  :  .Air  Fori  e 

Property  Ntunher;  IH'MluU." 

S^ltlls:  I 'iiiiiiii.'ed 

Rr,:-oii;  .Si-,    i-r^'.  .A.e.i 
I..1U  Cei.t-r 

M.i\v\eli  ,Air  i  o:i  .•  i!.,-,.- 
•  Ut  l(l!h  Snett 

Moiiij,otii.-;\  Co-  M,..!iti.c.ri„-i  i    \(    ■c<,I(_'- 
L.ti'dlio'tiini;  .A(<«'nt  v  Air  Forte 
Propcitv  Niicbi  r:  IHMl  IdlLd 
S'.itii  .;  ( ■nut;!ize(l 
P.eiisoi^   .Sr  ;  !!n.d    \-r,i 

Hidg  1011 

Maxweli  ,\ir  I  i.:t  e  H,iv4- 

Il.innelly  .Siret  t 

Mo;itgoti:er\  Co:  Mi'i.'gi .(:.i  -\    \1,  ':(.!  12- 

l..inilii(ilt'i'it;  .\neni  v.  .Air  For«  e 
I'rojietty  Ncunber:  lH9V10Ui7 
.Stiirus;  Unutilized 
Re.ison:  Sec  i.recl  An-.i 

HQ  Specified  Hidg 

.M.ixweli  AFB 

(t77  Ihird  Strwt 

Montgomery  C).  Moiitgor.pn  ,\I    !(.112- 

I-;  •dholdir.g  AgeiuA    .A  r  FtJtt  e 
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Property  Number:  189120231 

Status:  Unutilized  ~ 

Reason:  Secured  Area. 

Base  Personnel  OfTtce 

Maxwell  AFB 

853  Second  Street 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189120232 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  932 

932  3rd  St.  &  Ave.  D.  West 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189130335 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  8 

8  Maxwell  Blvd.,  East     . 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Forr.e 

Property  Number:  189130336 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  712 

Avenue  "E" 

Gunter  Air  Force  Base 

Montgomery  Co:  Mont'^omery  AL  361 14- 

5000 
Landholding  Agency:  Air  Force 
Properly  Number:  1891303-49 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1004 

Reserves  Forces  Training  ]-\icility 
Ma.xwell  Air  Force  Base 
Montgomery  Co:  Montgomerv  AL  36112- 
Location:  1004  Maxwell  Blvd.  &  Kelly  Street 
Landholding  Agency:  Air  Forre 
Property  Number;  189130369 
Status:  Unutilized 
Reason:  Secured  Ar<'a:  Wlihin  iiirport  runway 

clear  zone. 

Bldg.  1006,  ReprodL(  lion  Pir.nt 

1006  Kelly  Street 

Maxwell  Air  Forr  e  Basi? 

Montgomery  Co:  Monigoniery  AL  36112- 

Landholdirg  Agency:  Air  Force 

Property  Number;  189130370 

Status:  Unutilized 

Reason:  .Secured  A.-eii. 

Bldg.  72.  Stor.isp  Shed 

72  Selfridge  &  Maxwell  Bhii. 

Maxwell  Air  Fort  e  Base 

Montgomery  Co:  \}ontgomer>  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189130371 

Status:  Unutilized 

Reason:  Secured  Are.i. 

Bldg.  95,  Storage  Shed 

95  Selfridge  &  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  361 12- 
I^ndholding  Agency:  Air  Force 
Property  Number:  189130372 

Status:  Unutilized     - 
Reason:  Secured  Area. 
Bldg.  96,  Storage  Shed 

96  Selfridge  &  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  361 12- 
Landhoiding  Agency:  Air  Force 
Property  Number:  1891.30373 


Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  97,  Storage  Shed 

97  Selft-yge  &  Maxwell  Blvd. 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189130374 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  78,  Maintenance  Shop 

78  Selfridge  &  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189130375 

Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  79,  VVarehou.se 

79  Selfridge  &  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  .36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189130376 

Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  82,  Storage  CV  Facilitv 

82  Selfridge  &  Maxwell  Blvd. 
Maxwell  Air  Force  Ba.se 
Montgomery  Co:  Montgomery  AL  3611 2- 
Landholding  Agency:  Air  Force 
Property  Number:  189130377 

Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  83.  Storage  CV  Facilitv 

83  Selfridge  &  Maxwell  Blvd.  . 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  3011 2- 
l.andholding  Agency:  Air  Fone 
Property  Number:  189130378 

.Status:  Unutilized 

Reason:  Secured  Area. 

Hliig.  88,  .Maintenance  Shop 

88  Selfridge  &  Maxwell  Blvd. 

.Mawveil  Air  Force  Base 

Montgomery  Co:  Montgomery  AI.  31)112- 

Landholding  Agency:  Air  Force 

Property  Number:  189130379 

Status:  Unutilized 

Re.ison:  Serunid  Area. 

Bid-.  '10.  Storage  CV  Facilitv 

90  .Sel  fridges,  .Maxwell  HKd. 

Maxwell  Air  Force  Base 

Moiit^oiDi-ry  lUr.  Montgomery  Al.  3ijn2- 

Lan<lhulding  Agenf:y:  Air  Force 

l'i0[)»>rly  Nu!r.bi!r:  1H91 30380 

Status:  l.?iiutilized 

Keason:  ScMured  .^rea. 

Bldg.  94,..Storage  CV  Facilitv 

94  Selfridge  &  .Maxwell  Blvd. 

Maxwell  Air  Fon.e  Base 

Montgomery  Co:  Montgomery  AL  36112- 

l.andholding  Agency:  Air  Force 

Property  Number:  189130381 

.Status:  Unutilized 

Reason:  Sec  ured  .^rea. 

Bldg.  135 

Gunter  ,^ir  Force  Base 

1st  Street 

Montgomery  Co:  Montgomerv  AL  361 14- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189140001 
.Status:  lAiderutilized 


Reason:  Secured  Area. 

Bldg.  206 

Gunter  Air  Force  Base 

Off  1st  Street 

Montgomerv  Co:  Montgomery  AL  161 1*-- 

5000 
Landholding  Agency:  Air  Force 
Properly  Numlwr  18914000? 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  208  ^ 

Gunter  .Mr  Force  Base 
1st  Street  at  "D"  Streets 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189140003 
Status:  Unutilized 
.  Reason:  Secured  Area. 
Bldg.  420 

Gunter  Air  Force  Base 
2nd  Street  at  Avenue  "D" 
Montgom.ery  Co:  Montgonwrj-  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189140004 
Status:  Underutilized 
Rea.son:  Secured  Area. 
Bldg.  559 

Gunter  Air  Force  Base 
4th  Street 
Montgomery  Co:  .Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189140005 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  .Sf)0 

Gunter  Air  Force  Base 
4!h  Street 
Montgon:erv  Co:  .Montgomery  AL  36114- 

5000 
l.antiholiiing  Agency:  Air  Force 
Pro|)erty  Number:  189140006 
Status:  Underutilized 
Reason:  .Secured  Area. 
IJIdg.  .^ifil 

Gunter  Air  Force  Base 
Off  4th  Street 
.Monigamerv  Co:  Montgomery  AL  361 14- 

.'"jOOO 
Landholding  .Agency:  .Air  Force 
Property  .Number:  189140007 
.Status:  Unutilized 
Reason:  Secured  .Area. 
Hidg.  .'i(i2 

( hunter  .Air  Fori.e  Base 
4!h  Street 
Montgomery  Co;  Montgomerv  AL  36114- 

5000 
Landholding  Agency:  Air  F'orce 
Property  Number:  189140008 
Status:  Underutilized 
Reason:  Sec  ured  Area. 
Bldg.  818 

(In nter  Air  Force  Base 
P'oster  Street 
Montgomery  Co:  Montgomery  AL  36114- 

.5000 
l,andholding  Agency:  Air  Force 
Property  Number:  189140009 
.Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  807 


ItaL  SS.  HiL  155  / 


ALastia- 


MeiH|goni«ry  Cor         ^ 
LandholdiBg  Agency:  Air 
Proptrty  Niihrr 
.  Status:  Unutilized 
Reason:  Secured  Area, 
Bldg.  1001 

MaxweU  Air  Fom  Baw 
Kelly  St. ,  Nortl»  h  Awpbmm  Paik.  Apna  3M1 
Montgomery  Co:  MHtgnaery  AL3Klt2- 
Landholding  Agency:  Air  Foccar 
Property  Number:  18914aftll 
Status;  Unutiliaed 
Reason:  Secured  Area. 
Bldg,  IQM 

Maxw«ir  Air  FoK»  Bast 
Bet.  Maxwell  Blvi^  *  DaaaeU.))  Sc 
Montgomery  Co:  Montgomery  AL  36113- 
Landholding  Agency:  Aia  Force 
Property  Number:  189140012 
Status:  Unutilized 
Reason:  Secuacd  Aiea. 
Bldg.  1039 

Maxwell  Air  Foro*  Base 
Kelly  Street  at  Taxiway  3064 
Montgomery  Co:  Montgoauy  AL  3«ll2t- 
LandhokUng  Agency:  Atr  Fon:e 
Property  Number  18d.l4Q0ia 
Statu&L  Uau<iiu«d 
Reason;  Secured  Axcol 
Bldg.  1215 

Maxwell  Air  Force  Base 
March  St.  b«i  WiBnt  Sl  &  Bmek  SL. 
Montgomery  Co:  Montgomery  AL  36tU- 
Landholding  Agency:  Air  Force 
Property  Number  189M0ei4 
Status:  Unutikimdi 
Reason:  Secur«a  Atca. 
Bldg.  823 

Gunfer  Air  Force  Base 
Ramp  Bat^  at  Snaad  Stocct 
Montgomery  Co:  Nfc>ntgomery  AL  36 U4- 

5000 
Landholding  Agency:  Aic  F«iu« 
Propcity  HmskKr.  I«»l40a2.t 
Status:  UnutiliaMt 
Reason:  Secured  AieOk 
Bldg.  81 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Ai>  Force 
Property  N«n^R  ia&230QnS 
Status:  Unutilised 
Reason:  Secured  Area. 
Bldg.  1041 

Max\writ  Air  Fonx  Saw 
Montgomery  Co:  Montgomery  AL  SGllJ- 
Landholding  Agency:  Air  Force 
Property  Number:  1 8022fMnb 
Status:  Unotiiivd 
Reason:  Secured  Ane:v 
Bldg,  1042 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  3*112- 
Lindholding  Agency:  Air  Force 
Property  Number:  18922Mru  ' 
Status:  Unutilized 
Rea.son:  Secured  Ami 
Bldg.  1114 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgoawsy  AL3ftll2^- 
Landholding  Agency:  Air  Fon;e 
Property  Number:  t89aaMM 


Aagmi  12,  11 


Status:  Unutilized 

Reason:  Secured  Aie& 

Bldg.  1208 

MaxTPi0  Air  Fere*  Blow 

Montgomery  Got  MBtgowwij  AL  Xm- 

Landholding  Agency:  Ak  Few* 

Property  Number  189220009 

Status:  UWitiilawl 

Reason:  Secured  Area. 

Bldg.  1210 

Maxwell  Air  Force  Basv 

Montgonwry  Co:  Mont^/ummy  AL  3Sir  1- 

Landholding  Agency:  Air  FmwK 

Property  Number  J9823tm.9 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1211 

Maxwell  Air  Force  Base 

Montgonwry  Co:  Montgomery  AL  39112- 

Landholding  Agency:  Air  Force 

Property  Number  189220(ni 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1214 

Maxwell  Air  Force  Basw 

Monlgo»nery  Co:  Mon^gonwry  aL3»ii2- 
Landholding  Agency.  Aii  Force 
Property  Number  IMezoOlZ 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1229 

M.ixwel!  Air  Force  Baa* 
Mon1^g«»B«ry  Co:  Montgunwiy  AL  3»112- 
Landholding  Agency:  Air  Fiorcr 
Property  Number  l»922tfm3 
Status:  Unutilized 
Reason;  Secured  Area. 
Bldg.  1245 

Maxwell  Air  Force  Base 
Monfgwfwry  Co:  MowigBrwiy  AL  3«1 12- 
Landhoidmg  Agency:  Air  Force 
Property  Number  19922fjm4 
Status:  Unwtilizcd 
Reason:  Secured  Area. 
Bldg.  'J06 

Maxwell  Air  Force  Bas» 
Bet.  A»«ime  B »  Con  Swond  Street 
Montgomery  Qx  Monfgomery  ALStWlJ- 
Landholding  Agency:  Air  Forre 
Property  Number  189240013 
Status;  ijnutilized 
Reason:  Secured  Area;  Other. 
Comment;  Extensive  Drterioratwtt. 
Bldg.  907 

Maxwell  Air  Force  Base 
Bet.  Avenue  B  &  C  on  Second  Street 
Moni^omery  Co:  Montgomery  AL  3IM12- 
Landhulding  Agency:  AirFort^ 
Property  Number  189240014 
Status:  Unutilized 
Reason:  Secured  Area:  Other. 
Comment:  Extensive  Detenoration. 
Bldg.  931 

Maxwell  Air  Forre  Ba-se 
Corner  of  Sel  fridge  &  3rd  Street 
Montgomery  Co;  Montgomery  AL  36112- 
Landholding  Agency:  Air  F«Kce 
Property  Njinaber  lMa<«Q015 
Status;  Unutilised 
Reason:  Secured  Ann:  Dcher. 
Comment;  Extensive  Deteri 
Bldg.  933 

Maxwell  Air  Force  Base 
Comer  of  Selfridge  &  39rd  Street 


Montgomery  Coi  UiilfciMiij  M  3»ns- 

Property  Numftarr  MSSHOn* 

Status:  Unutilized 

Reason:  Secured  Araa:  Otker. 

Com— t:  Einwaive  Efctii  iumtioH. 

Bldg.  934 

Maxwell  Air  Force  Bme 

Comer  of  Selfridge  &  3rd  Street 

Montgomery  Co:  Mba^uiiiery  At  SBTTJ- 

Landholding  Agency  Air  Foree 

Property  Number  189240(n7 

Status:  Unutilized 

Reason:  Secured  Area;  Otber 

Comment:  Extensive  Deterioration. 

Bldg.  143 

Maxwelf  Air  Force  Base 

Avenue  D 

Montgomery  Co:  Montgomery  AL  361T2- 

Landholding  Agency:  Air  Forte 

Property  Number  189240018 

Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  839 

Maxwell  Air  Force  Base 

1st  &  Bay  Streets  at  Ash  Strent 

Montgomery  Co:  Montgomeiy  AL  3&.>li2- 

Landholding  Agency:  Air  Force 

Property  Number  189240019 

Status:  Unutilized 

Reason:  Secured  Aaea. 

Bldg.  603,  Maxweil  AFB 

Gunter  Annex 

Montgomery  Co:  Moirfgemery  AL  3*n*- 

3112 
Landholding  Agen<;y:  Air  Foire 
Property  Number  189aiO(K2. 
Status:  Unutiliized 
Reason;  Extensive  detcriosatioa;  Set^Pfd! 

Area. 

Bldg.  315,  Maxwell  AFB 

Gunter  Annex 

Montgomery  Ox  IHent|,iiiMiij  AL  JLiii 

3112 
l>andholding  Agency:  Air  Farce 
Property  Nwmbet:  180^10043 
Status;  Unutilised 

Reason:  Extensive- dBlerioiiatiaaiSKCiiwd 
Area. 

Bldg.  314,  Maxwell  AFB. 

Gunter  Annex 

Montgomery  Qo;  MwUgioaeesy  AL  3«n  14.- 

3112 
Landholding  A^eucy;  Air  F«rce 
Pmperty  NuriibeiT  199318944 
Status:  Unutilized 
Reason:  Extensive  deleriOTation;  S*icto«d 

Area. 

Bldg.  301..M.JXVV.-1]  AFB 

Gunter  Annex 

Montgomery  Co:  NiBntgomnry  AL  3*n4i- 

3112 
bindholding  Agency:  Air  Force 
F'roperty  Number  18931004.1 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Sw-ared 

Area. 

Wafer  Supply  Bldg.  Maxwell  AFB 
Mont|;ainie>y  Co:  Mmngwnewy  AL  3«tt2- 
Landhoiding  Agency:  Atir  Fence 
Property  Number  ia93>liW4B. 
Status;  Unutilized 

Reason:  Extrasiwr  dMnrisisriOTR  Skhw^ 
An^a. 
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Recrea./Library,  Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189310047 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 

Area. 
BE  Storage  Shed,  Maxwell  AFB 
1043  Kelly  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189310048 
Status:  Unutilized 
Reason:  Secured  Area. 
Data  Proc.  Bldg.,  Maxwell  AFB 
908  Avenue  B  at  Avenue  C 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189310049 
Status:  Unutilized 
Reason:  Secured  Area. 
Youth  Center.  Maxwell  AFB 
712  6th  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number.  169310050 
Status:  Unutilized 
Reason:  Secured  Area. 
Education  Center 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189320044 
Status:  Unutilized 
Reason:  Secured  Area;  Other. 
Comment:  Extensive  Deterioration. 
Admin.  Office 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189320045 
Status:  Unutilized 
Reason:  Secured  Area;  Other. 
Comment:  Extensive  Deterioration. 
Bldg.  830,  Gunter  Annex 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189320046 
Status:  Unutilized 
Reason:  Secured  Area. 
Chaplain  School 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Numh«r:  189320047 
Status:  Unutilized 
Reason:  Secured  Area. 
Recreation  Bldg. 
Maxwell  Air  Force  Base 
*90  Ash  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330045 
Status:  Unutilized 
Reason:  Secured  Area. 
Storage  Shed 
Maxwell  Air  Force  Base 
1068  Kelly  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330046 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 


Storage  Shed 

Maxwell  Air  Force  Base 

1350  River  Road 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189330047 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  400 

MaxweU  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330048 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  402 

MaxweU  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330049 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  408    ■ 

Ma.xwell  Air  Force  Base 
Montgomery  Tlo:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330050 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  410 

MaxweU  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330051 
Status:  Unutilized 
Reason:;Secured  Area. 
Bldg.  502 

MaxweU  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330052 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  503 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330053 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  504 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330054 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  505 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery'  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330055 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  506 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landhcdding  Agency:  Air  Force 
Property  Number:  189330056 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  508 
Maxwell  Air  Force  Base 


Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189330057 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  509 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330058 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  512 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330059 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  513 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330060 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  715 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330061 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  716 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189330062 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Bldg.  820 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189330063 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  864. 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189330064 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  875 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency;  Air  Force 
Property  Number:  189330065 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  813  -  " 

Maxwell  Air  Force  Base 
Montgomery  AL  36114- 
Landholding  Agency:  Air  Force 
Property  Number:  189430001 
Status:  Unutilized 
Reason:  Secured  Area. 
Dwelling  A 
usee  Mobile  Pt.  Station 


Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  363-5?- 

Landholding  Agency:  DOT 

Property  Number  »71»12Stjm 

Status:  Excpss 

Reason:  Floodway. 

Dwelling  B  - 

LJSCG  Mobile  Pt.Staiioii 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  .ir.3-32- 

I-andholdingAgemy:  DOT 

Properly  Number:  »7ST20(X>3 

Status:  Excess  -^  ' 

Reason-:  Fteodwiiy. 

Oil  House 

USCG  Mobile  Pt.Sl;ai<);i 

Ft.  Morgan 

Gulfshores  Co:  Baliiwiji  AL  3()5-;2- 

landholding  Agency:  DOT 

Property  Number:  o7<n2nOf).? 

Status:  Excess 

Reason;  Floodway. 

Garage 

I'SCG  Wiibire  IT.  ST.rio,, 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  3().'W2- 

Landholding  Agency:  DOT 

Property  Number:  a7!n  21)04 

Status:  Excess 

Reason:  FToothvay. 

Shop  Building 

USCG  Mobile  Pt.  Slarinii 

Ft.  Morgan 

Gulfshores  Co:  Bnldwin  AT,  .■?f>S-;2- 

Landholding  Agency:.  DOT 

Prgperty  Number:  «7ai2ttJn5 

Status:  Excess 

Reasons  Flood Wi)y. 

Alaska 

Bldg.  203 

Tin  Citv  Air  Fori  e  iitat*))v 

21  CSG/DEER 

ElmenHiorf  AFB  Co;  Anr;fenBat;i;  AK  tWSdHi- 

5000 
Landholding  Agency:  Air  For»".i» 
Property  Number  tlWOXOZSS 
Status:  Unutili/ed 
Reason:  Secant  An>ac  Isolated  iir«<a-,  Nof 

acressibie  by  raadt Contaatenafifln. 
Bldg.  165 

Sparrevohn  Air  Foiare  Srati«i» 
21  C^G/DEER 
ElmeiKfarf  AFBCk  Asicheraj^t"  AK  w»50»s- 

5000 
Landholding  Aj^enry:  Air  Force 
PropertA  Number  imarfSZa» 
Status:  I'nulilized 
Reason-  Secured  Awa?  lnobtNtit  atw,  N»)f 

ar  cessibJie  by  ronrf;  Conramrnarifw. 
Bldg.  150 

Sparrevohn  Air  Fort;e  Sfatio!* 
21  CSG/DEER 
Ebiwwdorf  AFB  Od:  Aiwh«raf^  A  K  9*S06- 

5000 
Landholding  Agency:  Air  Feme 
Property  Number  IWOWCSff 
Status:  Unutilized 
Reasenc  Seemed  Amr,  limhited  area;  Nof 

accessible  by  road;  Contamination. 
Bldg.  130 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFBCer  Amhuragr  AK  9956^ 
5000 
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landholding  Agency:  Air  Forre 

PiTiptrly  Number:  15««J10:mn 

Status:  Unu!ili?.ed 

Re.-.stm:  SenirH  Area:  Iso!i,ttd  area.  ViiT 
a(.t  essible  hy  roarf;  Contamination 

Bldg.  .3()fi 

King  .S;)]mon  Air-irirt 

21  c;.SG/DEER 

Eimendorf  AFB  Co:  Ant.hnrage  AK  '«950f>- 
5000 

Landholding  Agency;  Air  Fon:e 

Prnp«>rty  Number:  ISOOiflioi 

S'.r.tas:  Unutilized 

Reason:  .Serursd  An-»:  holated  area;  Not 
PCI  essib*R  bv  -i>i.d;  (>mtarrip.H?inn. 

Bldg.  1 1-2.^0 

Elmendorf  Air  Fori- e  Rase 

21  CSG/DEER 

Elmpndorf  AFBCo;  An  hor;  :.;e  AK  'iOSMb- 
^       .5000 

bmd.holding  At^nr\:  Air  Fnne 

Prop'^-riy  Number  in-Tifnortn^ 

St:!!us:  Unutilized 

Reas.ur:  .Sernwd  Art»n;  (;i)c ran": nation 

Bldg.  21-nG 

Elraer;dorf  Air  F(>;i  i  -B.-,ve 

21  CSG/DEER 

Elme)iriorf  AFB  O):  Ar,<  hor.  -.'  AK  'M-jOr,- 
5f)00 

L;indholdi:ig  Agcm.y:  Air  I-i,r(  (' 

Properly  Number  T»«»»n0304 

St.-iius;  I'nutilizpti 

Reason:  .*^et:uri'd  Area;  {;ont.-i!r>!P:)firm 
T31dg.  •n-OTO 

Elmi;r)dorf  Air  Fbrtf  B.is.' 

21  CSG/DEER  ^ 

Elnu-ndorf  AFB  (,o:  A nf hor»j»»»  A K  tTiOtv- 
.'".OOO 

Lr.iTifhslti'ii'.g  Agnnry;  Arr  Fori c 

Property  .Number:  1 8001 0.30r) 

SUiius:  bnutiliz^rf 

Reason:  .Secured  Ar.^:  rfirir.»mi,v.iliriii. 

Bldg.  r.:i-320 

Elmendorf  Air  Forr  p  BwKr 

21  CSG/DEEFf 

Elmendorf  AFB  Or.  Ar.<  hnr.nge  Ak  0^5<>tr- 

5000 
l-andholding  Ag.ni  v:  A;r  Fonj- 
ProppTfy  IVumbCT;  lWW10rJO7 
Status;  Unutilized 

Reason.  Sec  urerf  Area;  rno»n'Tii'iiiri»-m. 
Bldg.  63-325 
Elmendorf  Air  Fori  u  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  /\nrhor3ge  AK  rm-jO*.- 

50(M) 
Landholding  Agency:  Air  Force 
Property  Number:  185(010308 
Status;  Umiritiwrf 

Reason:  Secured  Area;  Cont.-.TOin.T.io;!. 
Bldg.  103 

Ft.  Yukon  Air  Fone  STation 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  OTjOii- 

5000 
Landholding  Agency:  Air  Fnr«« 
Property  Number:  199010308 
Status:  Unutilized 
Reasonc  SetnmnS  Afee;  tintat»d  aiva:  Not 

accessible  by  road;  Contamination. 
Bldg.  110 

Ft.  Yukon  Air  Fort*  Sration 
21  CSG/DEER 
Elmemfcnf  AFB  Co:  AmJioragc  A  K  9950S- 

5000 


'.(■t. 


Landholding  Ager-.cy:  Ak  Fotxx 
Property  Number:  189010310 
Status;  Unutilized 
Reason;  Set  u red  A n-a:  Isolated  arvs;  \..i 

a(x:essible  by  road;  Ccntaminatir.n. 
Bldg.  112 

Ft.  Yukon  Air  Forte  .*>■;,:■-, n 
21  CSC/ DEER 
Elmendorf  AFB  Cx,:  An  h.or.-j;;.'  AK  •«•»•;«*.- 

5tX» 
Landholders  .Agency:  -Mr  Ki^ill- 
Propert\  Niin;ber:  18«010311 
Status:  ijruiliiiz.d 
Reason:  Set  '..^ed  Area:  Isolated  Art-w;  \.,i, 

aci  fssibln  l;v  rniid;  Co!ila;vi:ii;io.n. 
Bldg.  113 

Ft.  Yukon  .Mr  Fori  <■  .Sr.ilioii 
21  CSG^DELJ* 
Elmendorf  .AFti  (Ui.  A-n  h<  r..-'-e  .*.K  '«'; 

50(K) 
Undholdii,;j  ,^gM;.ly.  Air  hun.f- 
Property  Njir.ber  :  lRn()103i2 
Si.jtu.s:  UruUilized 

Ri-acon:  .Secured  Area;  Isril^jitd  Are,:.  ' 
accessible  by  road:  Contaminjtina, 
Bldg.  114 

F;.  Yukon  Air  i-on  s^  .Sj.iijdii 
21  CSCJDEER 
Elmendorf  .\FB  Co:  .^n<  hof.^gc^  A.K  '"J 

5000 

Landholding  Aj^eucy:  Air  Fuici- 
Properly  .Number  :  i'hW)1i)ti3 
Status;  Unuiilized 
Re.-?son:  Sec  ured  Area;  Nolated  An-;-.:  N.,! 

ac  ( ess-il)!i'  bv  ro.id;  C»iiits,;;inal}on. 
Blcig.  115 

Ft.  Yukori  Air  Force  .Sl.ilior. 
21  CSG/DEEK 
Elmendorf  AFIHk>.  A;ii  Morj^'  A  K  •••j.'^^.ii,— 

5000 
Landholchn;:  Agyi.u  y:  A~ir  Fori  i 
Properly  Numoer  :  18001t)"H 
St.itus:  L'n«4iljzed 
Reason:  Secured  Area:  N()!,>:cd  A;< .,.  V.<1 

act.essible  by  road;  Contaminaticvk 
Bldg.  U8 

Ft.  ^'ukon  Air  F'nrce  St.ition 
21  CSG/DEER 
Eimendorf  .(VFB  Co:  Aurhot^p  AK  S'i.'jijt— 

5000 
I-indholdini;  A;;i;ni-y:  ,^ir  Force 
Properly  Nun;ber  :  18nni03T.5 
Status;  Unutilized 
Reason:  Secured  Area;  fsorated  Aie.c  Wit 

accessible  by  road;  ContaminaJscr*. 
Bldg.  1018 

Ft.  Yukon  Air  Forr  e  StMio,; 
21  CSG/DEER 
Elmendorf  AFB  t  Ji.  An«  tcirsjw  AK  '»'»--.nt^ 

5000 
Landholding  Agency;  Air  Forcj' 
Property  Number  :  1B90T0317 
Status:  Unutilized 
Reason:  Secured  Auea;  fsolated  .^re;;:  Not 

acressible  by  road;  Contpmination. 
Bldg.  11025 

F't.  Yukon  Air  Fon*  Statitin 
21  CSG/DEER 
Elmendorf  AFB  Co;  Am  hcjnee  AK  «!%<«> 

5000 
Landholding  Agency:  Air  Force 
Property  Number :  18gOTO?T8 
Status:  UoulUized 

Reason:  Siecured  Area;  Fsolafed  Area;  NTof 
ae-i  essible  by  road;  Contamination. 
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Bldg.  1055 

Ft.  Yukon  Air  Force  Station         _ 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  :  189010319 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  Area;  Not 

accessible  by  road;  Contamination. 

Bldg.  107 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  :  189010320 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  Area;  .Not 

accessible  by  road:  Contamination. 
Bldg.  115 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number ;  189010321 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  Area;  Not 

accessible  by  road;  Contamination. 
Bldg.  113 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number  :  189010322 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  Area;  Not 

accessible  by  road;  Contamination. 
Bldg.  150 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  88506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  :  189010323 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  Area;  Not 

accessible  by  road;  Contamination. 
Bldg.  152 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010324 
Status:  Unutilized 
Reason;  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  301 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010325 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg..l001 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 


Landholding  Agency:  Air  Force 
Property  Number:  189010326 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1003 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010327 
Status:  iJnutilized 
Reason;  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1055 

Cape  Lisburne  .^ir  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99500- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010328 
Status:  rnutiii/ed 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1050 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99,506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010329 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  103 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010330 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  104 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number:  189010331 
Status;  Unutilized 
Rea.son:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  105 

KotzL-bue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010332 
Status:  Unutilized 
Reason:  Secured  Area:  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  110 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010333 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  areai  Not 

accessible  bv  road;  Contamination. 


Bldg.  114       ■ 

Kotzebue  Air  Force  Station 

21CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010334 
Status:  Unutilized 
Reason;  Secured  Area;  Isolated  area:  Not 

accessible  by  road;  Contamination. 
Bldg.  202 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010335 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination, 
Bldg.  204- 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010336 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  205 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010337 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area:  Not 

accessible  by  road;  Contamination. 
Bldg.  1001 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010338 
Sralus:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1015 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506^ 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010339 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  50 

Cold  Bay  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force  " 
Property  Number:  189010433 
Status:  Unutilized 
Reason:  Other;  Isolated  area;  Not  accessible 

by  road. 
Comment:  Isolated  and  remote;  Arctic 

environment. 
Bldg.  154&,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 


Property  Number:  189420001 

Status:  Unutilized 

Reason:  Floodway;  Secured  Area;  Extensive 

deterioration. 
Bidg.  1568.  Galena  Airport 
Elmendorf  AFB  AK  9950&-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189420002 
Status:  L*nuti!ized 
Reason;  Floodway;  Secured  Area;  Extensive 

deterioration. 
Bldg.  1570,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189420003 
Status:  Unutilized 
Reason:  Floodway;  Secured  Area;  Extensive 

deterioration. 

Bldg.  1700.  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189420004 
Status:  Unutilized 

Reason:  Floodway;  Secured  Area;  Extensive 
deterioration. 

Bldg.  1832,  Gnlena  Airport 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  189420005 

Status:  Unutilized 

Reason:  Floodway;  Secured  Area;  Extensive 

deterioration. 
Bldg.  1842,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Properh'  Number:  189420006 
Status;  Unutilized 
Reason:  Floodway;  Secured  Area:  Lxtensive 

deterioration. 

Bldg.  1844,  Galena  Airport 

Elmendorf  AFB  AK  99506^420 

Landholding  Agency:  Air  Force 

Property  Number:  180420007 

Status:  Unutilized 

Reason:  Floodway;  Securetl  ,\rea:  Lvteiisive 

deterioration. 
Generator  Bldg. 
Naval  Security  Croup  A(_Ii\  itv 
Adak  Island  AK  -  " 

Landholding  Agency:  N'avv 
Property  Number:  ""O^.IOOIT 
Status:  Unutilized 
R(!ason:  St!cured  Area;  ExIiMisrve 

deterioration.  -   . 

Bldt..  28 

USGG  Support  Center 
Kodi.ik  r.n:  Kodiak  Island  AK  ')'.)«]  f)-.-)i)iK) 
Landholding  Agency:  DOT 
Property  Number;  879210i:() 
.Status;  Excess 
Reason:  Within  airport  runu.iv  i  lear  zone: 

.Secured  .\rea. 

Bldg., 24 

L'SCG  Support  Center 

Kodiak  Co:  Kodiak  Island  .a.K  <]')(") l'>-.=5()()0 

Landholding  Agency:  DOT 

Property  Number;  879210127 

.Status;  Excess 

.  R.;ason;  Within  airport  runway  clear  zone; 
Secured  Area;  Within  2.000  ft.  of 
flammable  or  explosive  material. 

Bldg.  19 

USCG  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  O'»f>19-5000 
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Landholding  Agency;  DQT 

Property  Number:  879210128 

Status:  Excess 

Reason;  Within  airport  runway  clear  zone 

Secured  Area;  Other. 
Comment;  Extensive  deterioration. 
Bldg.  94 

USCG  Support  Center 
Kodiak  Co;  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number;  879210129 
Status;  Excess 

Reason;  Secured  Area;  Other. 
Comment;  Extensive  deterioration. 
Bldg.  85 

USCG  Support  Center 
Kodiak  Co;  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number;  879210130 
Status;  Excess 

Reason:  Secured  Area;  Other. 
Comment:  Extensive  deterioration. 
Bldg.  18 

USCG  Support  Center 
Kodiak  Co;  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number:  879210132 
Status:  Excess 
Reason:  Secured  Area;  Within  airport  runway 

clear  zone. 
GSA  Number:  U-ALA.S-655A. 
Bldg.  A512 

USCG  Support  Center 
Kodiak  Cx):  Kodiak  Island  AK  99619-5000 
Landholding  Agency;  DOT 
Property  Number;  879210133 
Status;  Excess 

Reason;  Secured  Area;  Within  airport  runway 
clear  zone;  Within  2,000  ft.  of  flammable 
or  explosive  material. 
Bldg.  Rl.  Holiday  Beach 
U.S.  Const  Guard  Support  Center 
Kodiak  Co;  Kodiak  Island  AK  9ar.l!)-5014 
Landholding  Agency;  DOT 
Property  Number;  870/11 001-1  • 
St.itus;  Unutilized 
Reason:  Secured  .\rva. 
Bldg.  S-3 

U.S.  Coast  Guard  Suijport  Center 
Kodi.ik  Co;  Kodiak  Island  AK  0'K>10- ,">(): 4 
Landholding  .Apenrx-;  DOT 
Property  Number;  8703 1001  5 
Status;  Unutilized 
Rt;ason:  Secured  .Area. 
Bldg.  S-lb 

I'.S.  Coast  Guard  Support  Genti  r 
Kodiak  Co:  Kodiak  Island  AK  ')')rin-=i()i4 
landholding  Aj^ency;  DOI' 
Property  Number-  BT'CiK/OKi 
Status;  I'hutilized 
Reason;  Se(  ured  .•\riM. 
Bldg.  82 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  90ril<t-=iOH 
Landholding  .Agenr \ :  DOT 
Property  Number:  870,3  J  001 7 
Status;  Unutilized 
Reason:  Sec  ured  .Area. 
Bldg.  86 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  90r>10-.=>()14 
Landholding  .Agency;  DOT 
Property  Number;  870310018 
Status-  Unutilized 


Reason:  Sp(  ured  Area. 
Bldg  98 

U.S.  Coast  Guard  Support  Center 
,  Kodiak  Co;  Kodiak  Island  AK  99619-5014 
Landholding  Agency;  DOT 
Property  Number:  879310019 
Status:  Unutilized 
Reason.  Secunid  Area. 
Bldg.  524A 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency.  DOT 
Property  Number:  879310020 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Sec\ired  Area 
Bldg.  624 

U.S.  Coast  Guard  Supf)ort  Center 
Kodiak  Co;  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Property  Number:  879310021 
Status:  Unutilized 
Reason;  Within  airport  runway  clear  zone; 

Secured  Area. 

Housing  Ketchikan  (Naushon  UPH) 

3615  Baranof  Avenue 

Ketchikan  Co;  Ketchikan  AK  99801- 

Landholding  Agency:  DOT 

Property  Number;  879320005 

Status;  Unutilized 

Reason;  Extensive  deterioration. 

Old  Petersburg  Moorings 

Cannen,  Wharf 

Petersburg  .AK  90833- 

I-andholding  Agency:  DOT 

Property  .Number:  8703300(32 

Status:  Unutilized 

Reasoiy  Exlensixc  deterioration. 

.-\rizona 

Facility  00002 

Molbrook  Radar  Site 

Holbrook  Co;  Navajo  .AZ  8002.'j- 

Landhoiding  Ageni  y:  Air  Forte 

Iropertv  Number:  lH034aO40 

Status:  Uimtiiizcd 

Kea^on-  U  i!hi;i  :.lrport  runway  i  iear  zone. 

Ciili  forma 

Bldg.  4052 

N!,.rch  AIB 

I(  e  H(juse  in  \Ve-.i  Man  h 

Ri\ersideCo;  Riverside  C.A  J251H- 

Liiudholding  .Agen(  y:  .Air  Force 

P.'operty  Number:  1H0010082 

Status;  Unutilized 

Reason:  Within  ;-irpor;  runway  dear  zone. 

Bldg  ;iO.  i,0  ABlwDE 

Travis  Air  Foiie  B.ise 

Hosp;t,il  Drive 

Travis  AFB  Co:  Solano  C.A  9453.i-5-;'tf, 

Landholding  Agency:  Air  Force 

Property  Number:  180010187 

Status:  Underutilized 

Reason:  Within  2.000  ft.  of  flammahle  or 

explosive  material.  Secured  Area. 
Bldg.  1182  60  ABG/DE 
Travis  .Air  Fori  e  Base 
Perimeter  Road 

Travis  AFB  Co;  .Solano  CA  94535- .^405 
Landholding  .Agency:  .Air  Force 
Property  Number:  189010188 
Status:  Unutilized 
Reason:  Within  airport  runwav  clear  zone: 

.Si'i  'ired  .Area. 
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Bldg.  152  60  ABG/DE 

Travis  Air  Force  Base 

Broadway  Street 

Travis  AFB  Co:  Solano  CA  9453S-5496 

l.andholding  Agency:  Air  Force 

Property  Number:  189010190 

Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material:  Secured  Area. 
Bldg.  159  60  ABG/DE 
Travis  Air  Force  Base 
Broadway  Street 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number  189010191 
Status:  Unutilized 
Reason:  Within  2.000  ft.  of  flammable  or 

explosive  material:  Secured  Area. 
Bldg.  384  60  ABG/DE 
Travis  Air  Force  Base 
Hospital  Drive 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landhokliag  Agency:  Air  Force 
Property  Number:  189010192 
Status:  Unutilized 
Reason:  Within  2.000  ft.  of  flammable  or 

explosive  material:  Secured  Area. 
Bldg.  707  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bernardino  CA  92409-5(Mt 
Landholding  Agency:  Air  Force 
Property  Number:  189010193 
Status:  Excess 
Reason:  Within  2.000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  575  63  ABG/DE 
Norton  Air  Force  Base  . 
Norton  Co:  San  Bernardino  CA  92409-504'. 
Landholding  Agency:  Air  Force 
Property  Number:  189010193 
Status:  Excess 
Reason:  Within  2,000  ft.  of  flammablf  or 

explosive  material. 
nidi-.  502  63  ABG/DE 
Norton  .\\r  Force  Base 
Norton  Co:  San  Bernardino  C.-\  92409-504,'i 
Landholding  Agency:  Air  Force 
Property  Number:  189010196 
Status:  Excess 
Reoson:  Within  2,000  ft.  of  flaniniabie  or 

e\plosive  material;  Secured  Area. 
End-.  21  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bernardino  CA  9240<i-'i(U"i 
Landholding  Agency:  Air  Forre 
Property  Number:  189010197 
Status:  Excess 
Reason:  Within  2,000  ft.  of  flamtnahlf  or 

explosive  material;  Secured  .\rea. 
Bldg.  100 

Point  .-\rena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  954f>8-VMi(i 
Landholding  Agency:  Air  Force 
Property  Number  189010233 
Status:  Underutilized 
Reason:  Secured  Area. 
Ridg.  101 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  C-\  95468-50(Kl 
Landholding  Agency:  Air  Force 
Property  Number  189010234 
Status:  Underutilized 
Reason:  Secured  Area. 
B!dg.  116 


Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010235 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  202 

Point  Areea  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010236 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  201 

Vandenberg  .Air  Force  Base 

Point  ArgRello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246.  Coast 

Road.  Pt  Sal  Road.  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  .Number:  189010546 
Status:  Unutilized 
Reason;  Secured  .Area. 
Bldg.  202 

Vandenberg  Air  Force  Base 
Point  .Argue! lo 
Vandenberg  AFB  Co:  Santa  Barbara  C.\ 

93437- 
Locntion:  Highway  1.  Highway  246.  Coast 

Road.  P|  Sal  Road.  Miguelito  Cyn 
Landholding  .Agency:  Air  Force 
Property  Number:  189010547 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  20.3 

Vaudetiberg  Air  Force  Base 
Point  Arguello 
VaiK!e:)berj  .AFB  Co:  Santa  Barbara  C.\ 

9)417- 
Lo(;atio;i;  H::.;!.way  1.  Highway  246,  Coast 

Road.  Pi  Sal  Road,  Miguelito  Cyn 
La;idhoIdiiig  .Agency:  Air  Force 
Property  Numljt;r:  189010548 
Status:  Livutilized 
Reason:  Secured  .Area. 
Bldg.  204 

\'ande(iberg  .Air  Force  Base 
Po;nt  .Arguello 
Varidenbeig  AFB  Co:  Santa  Barbara  CA 

q.i4:!7- 
l.oc,i!:on:  Highway  1,  Highway  24C,  Gia--'. 

Ro.id.  PtSal  Road.  Miguelito  Cyn 
l.andholriing  .Xgency:  Air  Fori  e 
Prope.-tv  Nu'Tiber:  18901().=i40 
Status:  Uiititiiirod 
R-.ason:  S9t  :rM(!  Area, 
[ihlg    1100 

Vandenberg  .Air  Force  B.ise 
Off  Terra  Road 
Vatdenbetg  AFB  Co:  Santa  B.irliara  CA 

<i  1417- 
Lc)(  dtion:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Muniber:  189010567 
Status;  Unutilized 
Reason;  Within  2000  ft.  of  tlammable  or 

explosivt  material;  Secured  Area. 
Bldg  1101 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenbetg  AFB  Co:  Santa  Barbara  C.\ 

93437- 


Location:  Highway  1,  Highway  246.  Coast 

Road.  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189010568 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  1103 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn.  ■ 
Landholding  Agency:  Air  Force 
Property  Number:  189010569 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  1104 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Location;  Highway  1.  Highway  246.  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn, 
Landholding  Agenc>-:  Air  Force 
Property  Number  189010571 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  tlammable  or 

explosive  material;  Secured  Area. 
Bldg.  1105 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  BatttaraCA 

93437-  • 

Location:  Highway  1.  Highway  246.  Coast 

Road.  Pt  Sal  Road,  Miguelilo Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189010572 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosi\e  material;  StK;ured  Area. 
Hldg.  1106 

\'andenberg  .^ir  Fon;:e  Base 
0:TTe.-ra  Koad 
\andenberu  AFB  Co;  Santa  Barbara  CA 

93437- 
Location:  Highway  1.  Hitihway  246,  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  .Agency:  Air  Force 
Property  Number:  189010573 
Stcitus:  L'nutilized 
Reason:  Within  2000  f'.  of  flammable  or 

explosive  material;  Secured  .Area. 
Bldg.  1107 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
\'andenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
I.ocation;  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  .Air  Force 
Property  Number:  189010574 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  1110 

Vandenberg  Air  Forte  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road.  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Forcn 
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Properly  Number  18W)in5:9 

StaluK:  Unutilized 

Reason;  Within  2000  (;  of  fi6;njr,&D:c-  c: 

explosive  mali'iiai  Sk  ort-d  Ares 
BIdg  1108 

Vandenberg  A,r  Fori  >-  B..se 
Off  Terra  Road 
i'andenfaerj;  AFB  Co  Sh.ii.-  Barbort  CA 

93437- 
Loralion:  Highuav  1.  )l;p>iw„v  2-i5.  Ccf.c; 

Road.  Pi  Sal  Road  Mig.)e!ito  Gyr., 
Landholdjng  A;;en(  y  Air  Fort  t 
Property  Number  1890•l0.^80 
Status:  Unutili2«'d 
Reason.  Within  2000  fi  (if  ri&n-,n,6b.'c  r  r 

explosive  material:  Se(.iired  Area. 
Bidg.  1823 

Vandenberg  Air  Force  Bftbt 
Vsndenberg  AFB  Co:  Sania  Barbara  CA 
93437- 
-    Lotalion:  Hij^hwav  l,  Highwav  246,  Co6<: 
Road.  Pt  Sal  Road.  Migueiiio  C\  r. 
Landholding  Agrniy:  Air  Forre 
Property  Number:  1 89130350 
Status:  Excess.    - 
Reason:  Secured  Area:  Within  2000  ft  of 

flammable  or  t'.xplc-ive  material. 
Bidg.  10312 

Vandenberg  Air  Forte  Bi-se 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landhoiding  Agency:  Air  Force 
Property  Number:  I8921(»t)2f) 
Status:  I'nulilized 
Reafcn:  Secured  Area 
Bidg.  10314 

Vandenberg  Air  Force  B.ive 
Vandenbern  AFB  Co:  S.iiiia  B.'.rbsra  CA 

93437- 
Landholding  Agency:  Air  Fori  e 
Property  Number:  ■189210027 
Status;  Unutilized 
Reason:  Secured  Art-.-. 
Bidg.  10503 

Vandenberg  Air  Force  B,i«e 
Vandenberg  AFB  Co:  Santa  Birbsra  CA 
93437- 
.   Landholding  Ageni  y:  Air  Fori  e 
Property  Number:  189210028 
Status:  Unutilized 
"Reason:  Secured  Area 
Bidg.  10748 

Vandenberg  Air  Force  Ba'.e 
Vandenberg  AFB  Co  Santa  B;.rbara  CA 

93437- 
Landholding  Agency;  Air  Fori  e 
Property  Number:  189210029 
Status:  Unutilized 
Reason;  Extensive  deierioratior,. 
Bidg.  10702 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Location:  Highwav  1.  Highway  246.  CoHst 

Road,  Pt  Sel  Road,  MigueHio  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189230008 
Status:  UndeiTitilized 
Reason:  Secured  Area 
Bidg.  10704 

Vandenbeig  Air  Force  Base 
Vandenberg-AFB  Co;  Santa  BarbaraCA 

93437- 
Location:  Highway  1.  Highway  246.  Coast 
Road,  Pt  Sal  Road.  Miguelito  Cyn. 


Landholding  Ageniy  A;r  Force 

Property  Number  1892301KX' 

Status:  Underutilized 

Reason:  Secured  Area 

Bidg.  10706.  Vandenberg  AFB 

X'andenberg  AFB  Co  Santa  Barr^trt  CA 
93437- 

Location:  Kwy  1.  Hv.;,  i^f,  Cctf.  Hd    Pt  S.-; 
Rd.:  Miguelito  Cyn 

Landholding  Agencv   Aii  Forre 

Propierly  Numfc>er   l892,V»(nO 

Status:  Underutilized 

Reason;  Secured  Area 

Bidg.  10710.  Vander.herg  AFfi 

\andenberg  AFBCo  Santa  Bf.rDrr;,  CA 
93437- 

Location:  Hwy  i.  Hwy  :-;6:Cocci  Rd    Pt  Sa! 
Rd.:  Miguelito  Cyn 

Landholding  Agency:  Air  Fok  e 

Property  Number:  189230011 

Status:  Underutilized 

Reason:  Secured  Area 

Bidg,  10726.  Vandenbtrp  AFB 

\'andenberg  AFB  Co  Santa  Barbara  CA 
93437- 

Localion:  Hwy  1,  Hwy  246:  Coast  Re    Pi  Sal 
Rd.;  Miguelito  Cyn 

Landholding  Agency;  An  Force 

Property  Number:  18923001i 

Status:  Underutilized 

Reason:  Secured  Area. 

Bidg.  10?42.  Vandenberg  AFB 

Vandenberg  AFB  Co  Sam*  Bartera  CA 
93437- 

Lotation:  Hwy  1.  H.vy  24fe  C*>a5t  Rd..  Pt  Sal 
Rd.;  Miguelito  Cyn 

Landholding  Agencv .  A;;  Fon  e 

Property  Number;  iSflr.^om.'; 

Status;  Underutilized 

Reason:  Secured  Are.-i 

Bidg.  16104,  Vandenberg  AFB 

Vandenberg  AFB  Co;  Santa  Bar^6ra  C^ 

93437- 
Location;  Hwy  1,  Hwy  246  CosM  Kd    Pt  Sai 

Rd.:  Miguelito  Cyn 
Landholding  Agency:  A:r  Force 
Property  Number:  I892'i0n20 
Status:  Underutilized 
Reason;  Secured  Ari-s 
Bidg.  1791 

Vandenberg  Air  Force  Br-'^e 
Vandenberg  AFB  Co  S.tnts  B.rn. ,  „  CA 

93437- 
Location;  Hwy  1.  Hwv  2-!r,,  Cc„-,<-;  Fii    PT  Sa! 

Road;  Miguelito  ON 
Landholding  Agency  AirFcuc 
Property  Number:  l892-;0('44 
Status;  Unutilized 
Reason:  Secured  Are.-; 
Bidg.  10721 

Vandenberg  Air  Force  Ba'e 
Vandenberg  AFB  Co;  Santa  Bart^ra  CA 

93437- 
Location;  Hwy  1,  Hwy  246  Coa<.!  Re  .  PT  S^l 

Road:  Miguelito  CYN 
Landholding  Agency:  Air  Forte 
Property  Number  189240048 
Status:  Underutilized 
Reason:  Secured  Area. 
Bidg.  11026 

Vandenberg  Air  Force  Base 
VAndenbeiTg  AFB  Go;  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246,  Coasi  Rd..  PT  Sal 

Road;  Miguelito  CYN 


landholding  Agency   Air  Fojct 

Property  Number:  18924004O 

Status:  Underutilized 

Reason;  Secured  Area 

Bidg  13028 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co-Santa  Ei.TU.;h  U 

93437- 
Loialion:  Hwy  1.  Hwy  246  Ccas!  Re: 

Road,  Miguelito  CYN 
Landholding  Agencv .  AirFcrct 
Proper-ly  Ncimber:  18924(J050 
Status.  Unutilized 
Reason  Secured  Area 
Bidg.  5426,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  «V/'4 
Landholding  Agency :  Air  Force 
Property  Number:  189310013 
Status:  Unutilized 
Reason:  Secured  Area. 
Bidg.  5427,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  9:-4 
Landholding  Agency:  Air  Force 
Property  Number:  189310014 
Status:  Unutilized 
Reason:  Secured  Area. 
Bidg.  5428,  Vandenberg  AFB 
Vandenberg  Co;  Santa  Barbara  C\  9.-4: 
Landholding  Agency:  Air  Force 
Property  Number:  189310015 
Status:  Unutilized 
Reason:  Secured  Arta. 
Bidg.  5430,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  C^  '.;-4: 
Landholding  Agency;  Air  Force 
,    Property  Number:  18n3100l6 
Status:  Unutilized 
Reason;  Secured  Area. 
BHg.  5431,  Vandimberg  AFB 
Vandenberg  Co;  Santa  Barbara  CA  '•:-•; : 
Landholding  Agency:  Air  Fon  e 
Property  Number:  13931001/ 
Status:  Unutilized 
Reason:  Secured  Area. 
Bidg.  6407,  Vandenberg  AFB 
Vandenberg  Co;  Santa  Barbara  CA  '':-4.- 
Landholding  Agency  Air  Force 
Property  Number;  189310024 

Status;  Unutilized 

Reason:  Secured  Area. 

Bidg.  6424,  Vandenberg  AFB 

Vandenber;g  Co:  Santa  Barbara  C\  9.'4.- 

Landholding  Agency:  AW  Force 

Property  Number:  189310025 

Status:  Unutilized 

Reason:  Secured  Area 

Bidg.  6425,  Vandenberg  AFB 

Vandenberg  Co;  Santa  Barbara  C*-.  9:-i3 

Landholding  Agency:  Air  Force 

Property  Number:  189310027 

Status:  Unutilized 

Reason:  Secured  Area. 

Bidg.  6444,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  C-^  9.''>4:- 

L.andholding  Agency:  Air  Fore* 

Property  Number  189310028 

Status:  Unutilized 

Reason:  Secured  Area. 

Bidg.  7303,  Vandenberg  AFB 

Vandenbei^g  Co:  Santa  Barbara  CA  9343 

Landhoiding  Agency:  Air  Poire 

Property  Number:  189310029 

Status:  Unutiiized 

Reason:  Secured  Area. 


FT 
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Bldg.  7304.  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189310030 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  12406,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189310034 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  12407,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189310035 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  13010,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA- 93437- 

Landholding  Agency:  Air  Force 

Property  Number:  l'89310036 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  13014,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency;  Air  Force 

Property  Number:  189310039 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9103 

Vandenberg  .Mr  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  Q\ 

93437- 
Landholding  Agencv:  Air  Force 
Property  Number:  189320011 
Status:  Excess 
Reason:  Secured  .^rea. 
Bldg.  12205 

Vandenberg  -Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189320020 
Status:  Excess 
Reason:  Secured  Area. 

Bldg.  12206 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  C.\ 

93437- 
Lnndholding  Agency:  Air  Force 
Property  Number:  189320021 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12207 

\'andenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  C.\ 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189320022 
Status:  Excess 
-  Reason:  Secured  Area. 

Bldg.  12209 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landhotding  Agency:  Air  Force 
Property  Number:  189320023 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12210 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437-    . 


Landholdlng  Agency:  Air  Force 
Property  Number:  189320024 
Status:  Eitcess 
Reason:  Secured  Area. 

Bldg.  12306 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189320025 
Status:  Ejccess 
Reason:  Secured  Area. 

Bldg.  12307 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Kurf?ber:  189320026 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12309 

Vandenbig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  189320027 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12310 

\'andenbtg  Air  Force  Base 
\'andenberg  AFB  Co:  Santa  Barbara  C.^ 

93437- 
Landholding  Agency;  Air  Force 
Properly  Number:  189320028 
Status:  Excess 
Reason;  Secured  Area. 
Bldg.  12313 

\'andenbfg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320029 
Status;  Excess 
Reason:  Secured  Area. 
Bldg.  12314 

Vandenbrg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189320030 
Status;  Excess 
Reason;  Secured  Area. 
Bldg.  12.503 

Vandenbrg  Air  Force  Base 
\'andf!nberg  AFB  Co:  Santa  Barbara  C.^ 

9:i437- 
Landholding  Agency:  Air  Force 
Property  Number;  189320031 
Status;  Excess 
Reason;  Secured  Area. 
Bldg.  5437 

X'andenbrg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  C.\ 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  189330011 
Status:  Unutilized 
Reason;  Extensive  deterioration;  Secured 

Area. 
Bldg.  6206 

Vandenbrg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 


Property  Number:  189330013  - 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  8114 

Vandenbrg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189330014 
Status:  Unutilized 
Reason:  Extensive  deterioration:  Secured 

Area. 
Bldg.  8115 

Vandenbrg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  189330015 
Status;  Unutilized 
Reason;  Secured  Area. 
Bldg.  8215 

Vandenbrg  .-Mr  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force    - 
Property  Number:  189330016 
Status;  Unutilized 
Reason;  Secured  Area. 
Bldg.  8220 

\'andenbrg  Air  Force  Base 
Vandenberg  .^FB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agency;  Air  Force 
Property  Number:  189330019 
Status:  Unutilized 
Reason;  Secured  Area. 
Bldg.  8221  ^ 

\'andenbrg  Air  Force  Base 
Vandenberg  .AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  .Agency:  Air  Forc-e 
Property  Number:  189330020 
Status;  L'nutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Bldg.  8222 

\'andenbrg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agency:  Air  Force 
Property  Number:  189330021 
Status;  Unutilized 
Reason:  Secured  Area. 
Bldg.  8230 

Vandenbrg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189330027 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  9001 

Vandenbrg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189330028 
Status:  Unutilized 
Reason:  Extensive  deterioration:  Secured 

Area. 

Bldg.  13025 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santo  Barbara  CA  - 
93437- 


Landhotding  Agency:  Air  Force 

Property  Numbien  189330032 

Status:  Unutilized 

Reason:  Secured  Ana. 

BIdg.  13027 

Vandenberg  Air  Fcace  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Latidholding  Agency:  Air  Force 
Property  Number:  189330033 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  17595 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Cor  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189330034 
Status;  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Bldg.  4412 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barljara  CA 

93437- 
Landhdding  Agency:  Air  Fori.i? 
Property  Number  1«9340001 
Status:  UnutiHzed 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 

Bldg.  4415 

Vandenbei^g  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340002 
Status:  Unutilized 
Reason:  Within  ahport  runway  dear  zone; 

Secured  Area. 
Bldg.  1988 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340003 
Status:  Unutilized 
Reason:  Other;  Secured  Ar«a. 
Comment:  Electrical  Power  Qinerdtor  Bldg. 
Bldg.  1130 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Biirb;ira  CA 

93437- 
I-andholding  Agency:  Air  Fori:e 
Property  Number:  189340005 
Status:  Unutilized 
Reason:  Seoired  Area. 
Bldg.  1324 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  RaHura  CA 

93437- 
Landhoiding  Agency:  Air  Fon-ir 
Property  Number:  189340006 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1341 

Vandenberg  Air  Force  Base 
Vandenberg  AP'B  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Foro; 
Property  Number:  189340007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1955 
Vandenberg  Air  Fon-«  Base 
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Vandenberg  AFB  Co:  Santo  Barinra  CA 

93437- 
Landholding  Agenc7:  Air  Force 
Property  Number:  189340008 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5007 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  189340009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5107 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Numben  189340010 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5118 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agencjr  Air  Force 
Property  Number:  189340011 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg  5120 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 

Landholding  Agency:  Air  Force 

Property  Niimber:  1*9340012 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg  5132 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340013 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6008 

Vandenberg  Air  Force  Base 
Vandenlierg  AFB  Co:  Santa  Barbara  CA 

93437- 
I^ndholding  Agency:  Air  For.« 
Property  Number  :  189.340014 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6418 

Vandenberg  Air  Force  Base 
Vandenberg  .\FB  Co:  Santa  Barbara  CA 

03437- 
bindholding  Agency:  Air  Force 
Prcpo-fy  Number  :  1 8934001  .S 
Status:  Unutilized 
Reasij-'i:  Secured  Area. 
Bldg.  6420 

Vandenberg  Air  Force  Base 
Vandenberg  .^FB  Co:  Santa  Barbara  CA 

93437- 
I^ndholding  Agency:  Air  Force 
Property  Number  :  189340016 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6429 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santo  Barbara  (j\ 

93437- 


Landhoiding  Agency:  Air  Force 

Property  Number :  189340017 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  6441 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agencj-:  Air  Force 
Property  Number  :  189340018 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg  6442 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 

Landholding  Agency;  Air  Fosce 

Property  Number :  189340019 

Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  6443 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:1Santo  Barbara  CA 

93437- 
Lawdholding  Agency:  Air  Force 
Property  Number  :  189340020 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7301 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
I-andholding  Agency:  Air  Force 
Property  Number :  189340021 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7306 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Ca  Santo  Barbara  CA 

93437- 
I^ndholding  Agency:  Air  Force 
Property  Number :  189340022 
Status:  Unutilized 
Reason:  .Secured  Area. 
Bldg.  8309 

Vandenberg  Air  Force  Base 
Vandenberg  ,\FB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  :  189340023 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  9310 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholdiiig  Agency:  Air  Force 
Property  Number  :  189340024 
Status:  Unutilized 
Reason:  Secured  ,^^ea. 
Bldg.  11190 

Vandenberg  Air  Force  Base 
Vandenberg  .^FB  Co:  Santa  Barteni  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  :  189340025 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11308 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  .Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number :  189340026 
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Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  13001 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number :  189340027 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  16164 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number :  189340028 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6521 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189410004 
Status;  Unutilized 
Reason:  Secured  Area. 
Bldg.  13019 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Numberr  1B94 10005 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  501 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189420008 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  8223 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189420009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11433 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
■  Landholding  Agency:  Air  Force 
Property  Number  189420010 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  13020 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  189420011 
Status:  Unutilized 
Reason;  Secured  Area;  Extensive 

deterioration. 

Bldg.  31539 

Naval  Air  Weapons  Station 

China  Lake  Co;  San  Bernardino  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779430016 

Status;  Unutilized 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration. 

Bldg.  10,  usee  Support  Center 

Coast  Guard  Island 

Alameda  Co:  Alameda  CA  94501-5100 

Landholding  Agency;  DOT 

Property  Number:  879210134 

Status;  Access 

Reason:  Secured  Area. 

Colorado 

Bldg.  712 

Buckley  Air  National  Guard  Base 
Aurora  Co;  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330002 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  518 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number;  189330003 
Status:  Unutilized 

Reason;  Extensive  deterioration;  Secured 
Area. 

Bldg.  505 

Buckley  Air  National  Guard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landholding  Agency;  Air  Force 

Property  Number:  189330004 

Status;  Unutilized 

Reason;  Extensive  deterioration;  Secured 

Area. 
Bldg.  504 

Buckley  Air  National  Guard  Base 
Aurora  Co;  Arapahoe  CO  80011-9599 
Landholding  Agency;  Air  Force 
Property  Number;  189330005 
Status:  Unutilized 
Reason;  Extensive  deterioration;  Secured 

Area. 
Bldg.  503 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number;  189330006 
Status;  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  502 

Buckley  Air  National  Guard  Base 
Aurora'Co;  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330007 
Status:  Unutilized 
Reason:  Extensive  deterioration:  Secured 

Area. 
Bldg.  32 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency;  Air  Force 
Property  Number:  189330008 
Status:  Unutilized 
Reason;  Extensive  deterioration;  Secured 

Area. 
Bldg.  27 

Buckley  Air  National  Guard  Base 
Aurora  Co;  Arapahoe  CO  80011-9599 
Landholding  Agency;  Air  Force 
Property  Number;  189330009 
Status;  Unutilized 


Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  23 

Buckley  Air  National  Guard  Base 
Aurora  Co;  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330010 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 
Barn— Tract  103 
Falcon  Air  Force  Base 
Co;  El  Paso  CO  8091 2- 
Landholding  Agency:  Air  Force 
Property  Number:  189420012 
Status;  Unutilized 
Reason:  Extensive  deterioration. 
Alemeda  Facility 
350  S.  Santa  Fe  Drive 
Denver  Co;  Denver  CO  80223- 
Landholding  Agency;  DOT 
Property  Number;  879010014 
Status:  Unutilized 
Reason:  Other  environmental. 
Comment:  contamination. 

Connecticut 

Falkner  Island  Light 

U.S. -Coast  Guard 

Guilford  Co;  New  Haven  CT  06512- 

Landholding  Agency;  DOT 

Property  Number:  879240031 

Status:  Unutilized 

Reason:  Floodwray.  ,     .  -  ' 

Delaware 

Bldg.  1900 

436  CSG  Dover  AFB 

Dover  Co:  Kent  DE  19902-5516 

Landholding  Agency:  Air  Force 

Property  Number:  189120230 

Status:  Unutilized . 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Bldg.  1304  (436  CSG) 
Dover  Air  Force  Base 
Dover  Co:  Kent  DE  19902-5065 
Landholding  Agency:  Air  Force 
Property  Number:  189140018 
Status:  Unutilized 
Reason;  Secured  Area;  Within  airport  runway 

clear  zone. 

Florida 

Bldg.  902         " 

Tyndall  Air  Force  Base 

Panama  City  Co:  Bay  FL  32403-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189130348 

Status;  Underutilized 

Reason;  Secured  Area.     "  - 

Bldg.  400  . 

Patrick  Air  Force  Base 

C  Street  bet.  First  &  Second  Streets 

Cocoa  Beach  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number;  189220001 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  430 

Patrick  Air  Force  Base 

Third  Street  bet.  B  and  C  Streets 

Cocoa  Beach  Co;  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  189220002 

Status:  Underutilized 
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Reason:  Secured  Area. 

Blilg.  1170 

Fatrir  k  Air  Force  Base 

1176  School  .Avenue, 

Cj).  Brevard  PL  32935- 

Lanriholding  Agency:  Air  F()ri»> 

Proix-rty  Number.  1S9240U29 

Sla!us:  Unutilized 

Reason:  Secured  Area;  Other. 

Comrpeiif:  Extensive D»!liriomlk);r 

B!dg.  1179 

P.itric  k  Air  Vonv  B.jsc 

1 1 79  Sf  hool  Avenue 

Qj;. Brevard  FL  3293.')- 

L;;n<)hoiding  Agenf:y:  Air  Fori- 

Froi^)rr'y  Number:  1892-;(J«)30 

.Sl.:r!is:  Unutilized 
_Ri-.nson:  .Seuured  Aren;  Ofhi  r. 

(^niniiiprt;  Extensive  Deterior:,fiv)ii 

Bi(i;>.  321 

Fnlrick  Air  fori:e  B:i^:c 

Cm:  Brevnrd  FL  32925- 

I  ftndhohiing  Agem  y:  Air  Forij^ 

Pioptrly  Nunober:  1893200(101 

Stntus:  L'nuiiJized 

Re.-.son:  .Stn  ured  Area;  Within  200(J  H.  of 
namm,ible  or  explosive  material;  Otber 
.  <;ommi>nt:  EMensive  Deterioration. 

Bldg.  510 

P.Jtric  k  Air  Forte  Base  (jx  Brevnrd  FL  32925- 

Lindholding  Agency:  Air  Fon« 

Property  Number  189320002 
Status:  L?nutilized 

Kuason:  .Secured  Area;  Within  2t«K)  ft.  of  - 
fliin-.mnble  or  explosive  m.iterial;  Other. 
Comment:  Extensive  Deterioration. 
Bldg.  55a 

Pfitrii  k  Air  Fort.e  Bysi;  Co:  Brev.jrd  FL  3202.5- 
Liitidholding  Agency:  Air  Fonw 
Property  Number  189320003 
Stutus:  Unutilized 

Reason:  Secured  Area;  Within  200J)  ft.  of 
flHmmable  or  explosive  materi.d;  Within 
iiirport  runway  clear  zone;  Other. 
Comment:  Extensive  Deterioration. 
Bldg.  575 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925- 
I^niid.holding  Agency:  Air  Fon»> 
Property  Number  1H9320004 
Status:  Unutilized 

Re.'ivon:  Secured  Area;  Within  2000  ft.  of 
fl.iinmable  or  explosive  material;  Within 
airport  runway  clear  zone;  Other. 
Comment:  Exteiisive  Deterioration. 
Rldg  1«4 
Ma.  D'';  AFB 

MacDiHAFB  Co:"Hillsbon.ugh  H,  3.3t,(',«- 
l<)ndho'dir/g  Agency:  Air  Foit« 
Property  Number:  189320100 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Facility  90523 
Cape  Canaveral  AFS 
Cape  Canaveral  AFS  Co:  BrevanJ  H, 
Landholriing  Agency:  Air  Pome 
Properly  Number  189330001 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  921 

Patrick  Air  Force  Base  CO:  Bn?vard  Fl.  3292.5- 
I^ndholding  Agency:  Air  Farm' 
Property  Number:  189430002 
Status:  UnutilizAd 


1  uri'd 


Rccson:  Within  2000  ft.  of  flsinmable  or 

explosive  materiel;  S<!H.^Jrpd  Arr-a. 
FatilitvNo.  01676.V 

Cape  Canaveral  AFS  Co  Brevard  FL  3292 
Lnndholding  Agency:  Air  Fonip 
Propt^rty  Number:  189J30003 
Status:  Unutilized 
Reason:  Seci;n:d  Area. 
Bldg  21,13 

T>  ndnll  Air  Fon  e  Basp 
Pnnana  City  Co:  Bay  FL  3240:;- 
Lar.dhnidinc  Agency:  Air  Forf  e 
Prop,  rt\  Number:  189430004 
Sliif.is:  l"iu;ti!i7ed 
Kea^cn:  SecuR':!  An  n;  F>!('rsivi' 

di;Ir,rioratinn. 
Bid;;.  2625 

Tynriall  Air  Fnn  I.  B.-ise 
Pi^nania  City  Co:  B&y  FL  32403- 
Lai^dholdi.ng  Apein  y;  Air  Force 
Property  Number  189430005 
."i-liitus-:  Unufilizt'il 
K<'n<;orj:  Extensive  Deieriiir.jtiDn:  Sit  and 

An-a- 
Bid;:;.  2fj39 

TynHall  Air  l-oi-  e  H.iv.- 
Pp.nani.T  City  Co:  Bity  FL  32403- 
Lnndholding  Agsmcy:  Air  Fon  e 
Pmp«Tty  Number:  139430006 
Status:  Unutilized 
Reason:  E\ti>n«:ive  detej-ioration; 

Area. 

Hldg.  2G42 

Tyiidrdl  Air  Fori  e  Ba>-e  I 

Piinama  City  Co:  Bay  FL  32-uy^ 

Lnnuhu'ding  AKen<  y:  Air  Fon-e 

Property  .Number:  189431K)07 

Status;  Unutilized  . 

Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  «3.  Recreiition  CoIta;;e 
US(X,  Station 

M.-irr.thon  Co:  Monroe  FL  330.SO- 
Undhnlding  Ageniy;  DOT 
Propeity  Number:  879230008 
Status:  Unutilized 
Reason:  .Secured  Area;  Floodway 
Bldg.  103,  Tnimbo  Point 
Key  West  Co;  Monroe  FL  330^0 
I^nd.holding  Agency:  DOT 
Pro|ierty  Number  879230001 
.St.Tlus:  Ui-.uti!i,?ed 
Reason:  Floodvvny:  Si'i  ur\-i]  .Arc.i 
ExrhiiPge  Buildi.ig 
St,  Pt;tn^bur};Co;  Pinellas  FL  33701- 
LaiuihoKiiMiJ  Agency:  DOT 
Property  Number:  879410004 
Sfatjis:  Unutilized 
Reason:  Flocnivr  rv. 
Idaho 
Bldg.  11)12 

Mountain  Home  Air  Force  Bi»se 
7th  Avenue 

(See  County)  Co:  Ehnore  ID  8.3i>48- 
Landholding  Agency:  .Air  Fon« 
Propi-rty  Number  189030004 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material, 
flldg.  923 

Mountain  Home  Air  Force  Base 
7th  Avenue 

(See  County)  Co:  Elmore  ID  83648- 
l^ndholding  Agency:  Air  Force 


Properly  Number;  189030005 

Status:  Excess 

Ren.son:  Within  2000  ft  of  flammable  oi 

explosive  material. 
Bldg.  604 

Mountain  Home  An  Fori.c  Base 

Pine  Street 

(See  C0L;nt\ )  Co:  Elmore  ID  8.3W8- 

Landholding  Agency:  Air  Force 

Property  Number  189030008 

Status:  Excess 

Kenson:  Within  2000  ii.  -,( fl^^mmahleoi 

explosive  maleriiil. 
KIdg.  229 

Ml    Hume  , Sir  Fon. e  H:;r^ 
1st  .Avenue  and  A  Street 
Mt.  Home  AFB  Co:  Elmore  ID  83648- 
Landholdipg  Agency:  Air  Force 
Property  Nuinber:  189041W57 
St.ilus;  l"nut;!i7ed 
R.'asoii;  Withiii  2000  ft.  of  nfinim;-ble  or 

•■xplosi\e  miile.-inl:  Within  airport  nirjWHy 

I  lear  zoi-.e. 

Illinois 

Hid;;.  3191  • 

•Si  olt  Air  Fori  c  B,is>' 

E.'.st  Drive  375/ABC/liE 

Scott  AFB  Co:  St.  Clair  IL  (.222r.-.5ii(n 

L-indhoiding  Agency:  Air  Fori  e 

Prop.jrly  Number:  180010247 

Stiitus:  l.nutiHzed 

Reason:  Within  airport  runway  i  lear  zorte, 

Seiun-d  .An'a. 
Bldg,  3670 
Scott  Air  Fori  e  Bbse 
East  Drive  375/ABG/DE 
Siott  AFB  Co:  .St.  Clair  IL  I.222.5-5001 
Landholding  .•\;^enc:y:  Air  Fori  c 
Property  NunilxT  189010248 
Status;  Unutilized 
Reason:  Si.'i  i;n»d  An-a. 
Bids.  503 

Scott  Air  Ho."-!  f  Base 
Si  ot!  AFB  Co:  .St.  Chir  IL  62225- 
I.andholdine  .^gi-u'  \ : ,".::  Force 
Property  Nuinlx-r:  189010725 
Status:  Unutilized 
Rea.son:  Set  tired  Area. 
Bidg  869 

Scott  .Air  Fori  >■  B.Tse 
375f;i>G/nEER 

S»  olt  AFB  Cxj:  .Si.  Clair  IL  6222.V.'.045 
Land  holding  Agem  y:  -Air  Fon.e 
Pritperty  N;m'ber;  IHTilOOH? 
Status:  Uiiutiiired 
Rejison:  Sei  unnl  yAri-a. 
Bldg.  865 

Scott  Air  Fori«  Base 
RelNv'lle  Crt:  St.  Clair  IL  6222&- 
Land^olding  .Agency:  Air  Force 
Properly  Number:  18;)1 30347 
Status:  Uni»tilized 
Reason:  Secured  .Are,). 

Calumet  Harbor  St. .lion 
U.S.  Coast  Guard 
Chicago  Co:  Cjook  IL 
L-indholding  Agency:  DOT 
Property  Number:  879310U05 
Status:  Exi^ss 
Reason:  Secun-d  A n?a. 
Indiana 

Arnolds  Creek  An  ess  Site  tS 
Ma'kland  l,o<  ks  and  Dam 
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Rising  Sun  Co:  Ohio  IN  4704O- 

Landholding  Agency:  COE 

Property  Number:  319420001 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Iowa 

Bldg.  00273 
Sioux  Gateway  Airport 
Sioux  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  189310008 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  00671 
■  Sioux  Gateway  Airport 
Sioux  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  189310009 
Status:  Unutilized 
Comment:  Fuel  pump  station. 
Bldg.  00736 
Sioux  Gateway  Airport 
Sioux  Co:  Woodbury  lA  51110- 
Landholding  Agency;  Air  Force 
Property  Number:  189310010 
Status:  Unutilized 
Reason:  Other. 
Comment:  Pump  station. 

Kansas 

Bldg.  1407 

McConnell  Air  Force  Base  ■ 

Wichita  Co:  Sedgwick  KS  67221- 

Landholding  Agency:  Air  Force 

Property  Number:  189340029 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Bldg.  186 

McConnell  Air  Force  Base 
Wichita  Co:  Sedgwick  KS  67221- 
Landholding  Agency:  Air  Force 
Property  Number:  189340030 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Bldg.  187 

McConnell  Air  Force  Base 
Wichita  Co:  Sedgwick  KS  67221- 
Landholding  Agency:  Air  Force 
Property  Number:  189340031 
Status:  Unutilized 

Reason:  Extensive  deterioration:  Secured 
Area. 

Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  N'o.  1 
Highway  320 

CarroUton  Co:  Carroll  KY  41008- 
Landholding  Agency:  COE 
Property  Number:  219040416 
Status:  Unutilized- 
Reason:  Other. 
Comment:  Spring  House. 
Building 

Kentucky  River  Lock  and  Dam  No.  4 
1021  Kentucky  Avenue 
Frankfort  Co:  Franklin  KY  40601-9999 
Landholding  Agency:  COE 
Property  Number:  219040417 
Status:  Unutilized 
Reason:  Other. 
Comment:  Coal  Storage. 
Building 


Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number:  219040418 

Status:  Unutilized 

Reason:  Other. 

Comment:  Coal  Storage.    • 

Barn 

Kentucky  River  Lock  and  Dam  No.  3 

Highway  561 

Pleasureville  Co:  Henry  KY  40057- 

Landlujlding  Agency:  COE 

Property  Number:  219040419 

Status:  Underutilized 

Reason:  Other. 

Comment:  110  year  old  barn  with  crumbled 

foundation. 
Tract  111— Building 
.Martins  Fork  Lake 
Smith  Co:  Harlan  KY  40807- 
Locaticn:  13  miles  southeast  of  Harlan  on 

Highway  987. 
La.ndholding  Agency:  COE 
Property  Number:  319010062 
Status:  Unutilized 
Reason:  Floodway. 
Latrint 

Kentucky  River  Lock  and  Dam  Number  3 
Highway  561 

Pleasureville  Co:  Henry  KY  40057- 
Landholding  Agency:  COE 
Property  Number:  319040009 
Status:  Unutilized 
Reason:  Other. 
Comment:  Detached  Latrine. 
6-Room  Dwelling 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Locatien:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway. 
Landholding  Agency:  COE 
Property  Number:  319120010 
Status:  Unutilized 
Reason:  Floodway. 
2 -Car  Garage 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120011 
Status:  Unutilized 
Reason:  Floodway. 
Office  end  Warehouse 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkwav 
Landholding  Agency:  COE 
Property  Number:  319120012 
Status:  Unutilized 
Reason:  Floodway. 
2  Pit  T^jilets 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Landholding  Agency:  COE 
Property  Number:  319120013 
Status:  Unutilized 
Reason:  Floodway.  * 

Louisiana 

Bldg.  3477 

Barksdele  Air  Force  Base 

Davis  Avenue 


Barksdele  AFB  Co:  Bossier  LA  71110-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189140015 
Status:  Unutilized 
Reason:  Secured  Area. 

Maine 

Supply  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240005 
Status:  Unutilized 
Reason:  Floodway. 

Base  Exchangei  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency;  DOT 
Property  Number:  879240006 
Status:  Unutilized 
Reason:  Floodway. 
Engineering  Shop.  Coast  Guard 
Southwest  Fiarbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240007 
Status:  Unutilized 
Reason;  Floodway. 

Storage  Bldg.,  Coast  Guard    . 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240008 
Status:  Unutilized 
Reason:  Floodway. 
Squirrel  Point  Light 
U.S.  Coast  Guard 

Phippsburg  Co:  Sayadahoc  ME  04530- 
Landholding  Agency:  DOT 
Property  Number:  879240032 
Status:  Unutilized  ^' 

Reason:  Floodway. 
Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 
Vinalhaven-Co:  Knox  ME  04841- 
Landholding  Agency:  DOT 
Property  Number:  879240035 
Status:  Underutilized 
Reason:  Extensive  deterioration. 
Fort  Popham  Light 

Phippsburg  Co:  Sagadahoc  ME  04562- 
Landholding  Agency:  DOT 
Property  Number:  879320024 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Nash  Island  Light 
U.S.  Coast  Guard 

Addison  Co:  Washington  ME  04606- 
Landholding  Agency:  DOT 
Property-Number:  879420005 
Status:  Unutilized    • 
Reason:  Other. 
Comment;  Inaccessible. 
Bldg.— South  Portland  Base 
U.S.  Coast  Guard  -  - 

S.. Portland  Go:  Cumberland  ME  04106- 
Landholding  Agency:  DOT  . 
Property  Number:  879420006 
Status:  Unutilized 
Reason;  Secured  Area. 
Garage — Boothbay  Harbor  Stat. 
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Bnothbay  Harbor  Co:  Lincoln  ME  04538- 
Landholding  Agency:  DOT 
Property  Number:  879430001 
Status:  Unutilized 
Reason:  Secured  Area. 
Maryland 
Bldg.  4 

BrandvTA'ine  Storage  Annex 
1776  ABW/DE  Brandywine  Road,  Route  381 
Andrews  AFB  Co:  Prince  Georges  MD  20613- 
Landholding  Agency:  Air  Force 
Property  Number:  189010261 
Statlis:  Unutilized 
Reason;  Secured  Area. 
Bldg.  5 

Brandywine  Storage  Annex 
1776  ABW/DE  Brandywine  Road,  Route  381 
:    Andrews  AFB  Co:  Prince  Georges  MD  20613- 
Landholding  Agency:  Air  Force 
Property  Number:  189010264 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3427 

Andrews  Air  Force  Base 
3427  Pennsylvania  Avenue 
Andrews  AFB  Co:  Prince  Georges  MD 

20335- 
Landholding  Agencv:  Air  Force 
Property  Number:  189140016 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3492 

Andrews  Air  Force  Base 
Andrews  AFB  Co:  Prince  George's  MD 

20335- 
Landhblding  Agency:  Air  Force  . 
Property  Number:  1893400.50 
Status:  Unutilized 
Reason:  Secured  Area. 

Massachusetts 

Bldg.  1900 
.   Westover  Air  Force  Base 

Chicopee  Co:  Hampden  MA  01022- 

Landholding  Agency:  Air  Force 

Property  Number:  189010438 
.  Status:  Unutilized 

Reason:  Secured  Area. 
-  Bldg.  18.33  - 

Westover  Air  Force  Base 

Chicopee  Co:  Hampden  M.A.  0]0:;2-50()0 

Landholding  Agency:  Air  Force 

Property  Number:  189040002 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  4.  USCG  Support  C(;iil.;r 

Commeicial  Street 

Boston  Co:  Suffolk' MA  02203- 

Landholding  Agency:  DOT 

Property  Number:  879240001 

Status:  Underutilized 

Reason:  Secured  Area.   - 

Eastern  Point  Light 

U.S.  Coast  Guard 

Gloucester  Co:  Essex  MA  01 930- 

Landholding  Agency:  DOT 

Property  Number:  879240029 

Status;  Unutilized  - 

Reason:Tloodway:  Secured  AriM. 

Michigan 

Bldg.  560  .       '  - 

Selfridge  Air  X'ational  Guard  Base 

Selfridge  Co:  Macomb  MI  48045- 

Location;  North  end  of  airfield. 


Landholding  Agency;  Air  Force 

Property  Number;  189010522 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  5658 

Selfridge  Air  National  Guard  Base 

Selfridge  Co;  Macomb  MI  48045- 

Location:  Near  South  Perimeter  Road,  near 

Building  590. 
Landholding  Agencv;  Air  Force 
Property  Number;  189010523 
Status:  Unutilized 
Rpason;  Secured  Area. 
Bldg.  580 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Location:  South  end  of  airfield. 
Landholding  Agency;  Air  Force 
Property  Number;  189010524 
Status;  Unutilized 
Reason;  Secured  Area. 
Bldg.  856 

Selfridge  Air  National  Guard  Base 
Selfridge  Co;  Macomb  MI  48045- 
Landhoiding  Agency:  Air  Force 
Property  Number;  189010525 
Status;  Unutilized 
Reason:  Secured  Area. 
Bldg.  1005 

Selfridge  Air  National  Guard  Base 
1005  C.  Street 

Selfridge  Co;  Macomb  MI  48045- 
Landholding  Agency;  Air  Force 
Property  Number;  189010526 
Status;  Unutilized 
Reason;  Secured  Area. 
Bldg.  1012 

Selfridge  Air  National  Guard  Base 
1012  A.  Street 

Selfridge  Co;  Macomb  .MI  48045- 
Landholding  Agency;  Air  Force 
Property  Number:  189010527 
Status;  Unutilized 
Reason:  Secured  Area. 
Bldg.  1041 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency;  Air  Force 
Property  Number;  189010528 
Status:  L'nutilized 
Reason;  Secured  Ama. 
Bldg.  1412 

Selfridge  Air  .National  Guard  Base 
1412  Castle  Avenue 
Selfridge  Co;  Macomb  MI  4804.5- 
Landholding  Agenc:y:  Air  Forre 
Property  .Number:  189010529 
Status:  L'nutilized 
Reason:  Secured  .\rea. 
Bldg.  1434 

Selfridge  Air  National  Guar*!  Bjse  . 
1434  Castle  Avenue 
Selfridge  Co:  .Macomb  Ml  48045- 
Landholding  ,^genc\';  .'Mr  Force 
Property  Number;  189010530 
Status:  Unutilized 
Reason;  Secured  Area. 
Bldg.  1688 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Location.  Near  South  Perimeter  Road,  near 

Building  1694. 
Landholding  Agency;  Air  Force 
Properly  Number;  189010531 


Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  1689 

Selfridge  Air  National  Guard  Base 

Selfridge  Co;  Macomb  Ml  48045- 

Location:  Near  South  Perimeter  Road,  near 

Building  1694. 
Landholding  Agency:  Air  Force 
Properly  Number:  189010532 
Status;  Unutilized 
Reason;  Secured  Area. 
Bldg.  5670 

Selfridge  Air  National  Guard  Base 
Selfridge  Co;  Macomb  Ml  48045- 
Landholding  Agency;  Air  Force 
Property  Number  189010533 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  71 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agencv:  Air  Force 
Property  Number:  189010810 
Status:  Excess 
Reason:  Other. 
Comment:  Sewage  treatment  and  disposal 

facility. 

Bldg.  99  (WATER  WELL) 
Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010831 
Status;  Excess 
Reason;  Other. 
Comment;  Water  well. 
Bldg.  100  (WATER  WELL) 
Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number;  189010832 
Status;  Excess 
,  Reason;  Other. 
Comment;  Water  well. 
Bldg.  118 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number;  189010875 
Status;  E\(  ess 
ReasoYi:  Other. 
Comment:  Gasohne  St.ition. 
Bldg.  120 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  .Ml  49913- 
Landholding  Agency:  .Air  Force 
Property  .NunVoer:  189010i,76 
Status;  Excess 
Reason;  Other. 
Comment:  Gasoline  Si.ition. 
Bldg.  166 

Calumet  Air  I-crce  Station 
Calumet  Co:  Keweenaw  .MI  49913- 
Landholding  Agency:  Air  Force 
Property  .Number  189010877 
Status;  Excess 
Reason;  Other. 
Comment  Pump  lift  station. 
Bldg.  168 

Calumet  Air  Force  Station 
Calumet  Co.  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  .Number:  189010878 
Status:  Excess 
Reason;  Other. 
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Comment:  Gasoline  station. 

Bldg.  69 

Calumet  Air  Force  Station 

Calumet  Co:  KeweeBavr  MI  49913- 

Landholding  AfjBocy:  Air  Force 

PrapertF  Hmchmr:  189010689 

Status:  Excess 

Reason:  Other. 

Comment:  Sewer  {Mtmp  £aciiity. 

Bldg.  2 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913^ 

Landholding  Agency:  Air  Force 

Property  Number:  1B9010990 

Status:  Excess 

Reason:  Other. 

Comment:  Water  pump  station. 

Bldg.  402,  U.S.  Air  Station 

Traverse  City  Co:  Grand  Traverse  Ml 49684 - 

J  586 
Landholding  Agency:  DOT 
Property  NunAer:  879220001 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Minnesota 

Bldg.  641 

Minnesota  .^ir  National  Guard 

934th  Airlift  Group 

Minneapolis  Co:  Hennepin  MN  5.=jl  1 1-4098 

Landholding  Agency';  Air  Force 

Property  Number:  1OT310003 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  643 

Minnesota  Air  National  Guard 
934th  Airlift  Group 

MinneapoIisCo:  Hennepin  MN  5511  l-nO'tft 
Landholding  Agency:  Air  Force 
Property  Number  t«931O0O4 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  .^rea. 
Bldg.  646 

Minnesota  Air  National  Guard 
934th  Airlift  Group 

Minneapolis  Co:  Hennepin  NIN  55111-4098 
Landholding  Agency:  Air  Force 
Property  Number:  189310005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Rid-.  663 

Minnesota  AirKational  Guard 
934th  Airlift  Group 

Minneapolis  Co:  Hennef)in  MN  53111-4^8 
Landholding  Agency:  Air  Force 
Property  Number:  189310006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  fiammable  cir 

explosive  material;  Secured  Area 

Mis-sissippi 

Natchez  Moorings 

H2  L.E.  Berry  Road 

\atf  hez  Co:  Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Number:  879340002 

Status:  Unutilized 

Reason:  Extensive  deterioration.        _^ 

Missouri 

Bldg.  42 

leffeTson  Barracks  ANG  Base 

I  Grant  Road.  Missouri  National  Gua-rd 


St.  LouisCo:  St.  Louis  MO  63125- 
Landholding  Agency:  Air  Force 
"  Property  Number  ■  189010726 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  45 

Jefferson  Barracks  ANG  Base 
1  Grant  Road.  Missouri  National  Guard 
St.  Louis  Co:  St.  Louis  MO  63125- 
Landholding  Agency:  Air  Force 
Property  Number  :  189610728 
Status:  Unutilized 
Reason:  Sec;ured  Area. 
Bldg.  40 

Jefferson  BarTacks  ANG  Base 
1  Grant  Road.  Missouri  National  Guard 
St  Loi_:is  Co:  St.  Loui?  MO«3125- 
Landhoiding  Agency:  Air  Force 
Property  Number  :  189010729 
Status:  L'nutilized 
Reason:  Secured  Area 
Bldg.  47 

Ieffer.son  Barracks  ANG  Base 
1  Grant  Road,  Missouri  National  Guard 
St.  LouisCo:  St.  Louis  MO  63125- 
Landholding  Agency:  Air  Force 
Property  Number  :  189010730 
Status:  Unutilized 
Reason;  Secured  .^rea. 
Bldg.  Gl 

JefftTson  Barracks  .WG  Base 
1  Grant  Road.  Missouri  Nalional  Guard 
St.  LouisCo:  St.  LouisirtO  63125- 
Landholding  Ageacy:  Air  Force 
Property  Number  :  189010731 
Status:  Unutilized 
Reason:  Secured  Area. 

.Montana 

Bldg   140 

Maimstrom  AFB 

Between  Coddard  Avenue  Sc  2nd  Street 

Malm'itrotn  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Properly  Number  :  189010076 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Wfthin  airport  runway 
clear  zone;  Secured  Area;  Other 
environmental. 

BIdj  280 

Maimstrom  AFB 

Fligl:tliae|St  Avenue  G 

Mnlrnst.'on  Co:  Cascade  MT  59402- 

Lantiholdjng  .\i5ency:  Air  Force 

Property  Number  :  189010077 

Slalus:  Utjderiitilized 

Reason:  Wi'.l;::i  2000  ft.  of  flamTnable  or 
explosive  material;  Within  airport  runwav 
clear  zone;  Secured  Area;  Other 
enviro.imental. 

Bidg.  621 

Malmstrorn  .\FB 

Isi  Street  &  .^ venue  ! 

Maimstrom  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189010078 

Status:  Unutilized 

Reason:  Other  environmental;  Secured  Area 

Com.Tient:  Friable  asbestos. 

Bldg.  627 

Maimstrom  Air  Force  Base 

2nd  St.  and  I  Avenue 

Great  Falls  Co:  Cascade  MTS9402- 

Landholding  Agerrcy:  Air  Force 


Property  Number  1890107^2 
Status:  Unutilized 

Reason:  Secured  Area;  Other  environmental. 
Bldg.  677 

Maimstrom  Air  Force  Base 
Avenue  F  between  Goddard  and  1st  Avenue 
Great  Falls  Co:  Cascade  MT  59402- 
Landhoiding  AgetKy:  AirFofts 
Property  Number:  189010723 
Status:  Unutilized 

Reason:  Secured  Area;  Other envj«Snmental 
Bldg.  1991 

Maimstrom  Air  Force  Base 
Between  Avenue  G  and  H 
Maimstrom  Co:  Cascade  MT  59405- 
Landholding  Agency:  Air  Force 
Property  .Number:  189040057 
Status:  Underutilized 

Reason:  Secured  Area;  Other  environmentdJ 
Bldg.  440 

Maimstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency:  Air  Force 
Property  Number:  189430008 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area. 

Bldg.  444 

Maimstrom  .■\ir  Force  Base 

Great  Falls  Co:  Cascade  MT59«a2-7525 

Landholding  Agency:  Air  Force 

Property  Number:  189430009 

Status:  Unutilized 

Reason;  Secured  Area;  Extensive 

deterioration. 
Bldg.  404 

Maimstrom  Air  FoTceflase 
Great  Falls  Co:  Cascade  MT 59402-7525 
Landholding  Agency:  Air  Force 
Property  Number  139430010 
Status:  Unutilized 

Reason:  Secured  Area.  „„ 

Bldg.  495 

Maimstrom  .Mr  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency:  Air  Force 
Property  Number:  18943OTJ11 
Status;  Unutilized 
Reason:  Secured  Area.  -•   . 

Bldg.  626 

Maimstrom  Air  Force  Base 
Great  Falls  Co-  Cascade  MT  S94D2-7525 
Landholding  Agency:  Air  Force 
Property  Number  189430012 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1882 

.Maimstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency:  Air  Force 
Property  Number;  189430013 
Status:  Unutilized 
Reason:  Secured  Area. 

Nebraska 

Offutt  ConvmunicatioRS  AnneK-*3 
Offutt  Air  Force  Base 
Scribner  Co:  Dodge  NE  68031- 
Landholding  Agency:  Air  Force 
Property  Number:  189210006 
Status:  Unutilized 
Reason;  Other. 

Comment:  former  sewage  lagson. 
BIdo.  637 


Lincoln  Municipsl  A  rpo:; 

2301  West  Adams 

LinLo)n  Co:  Lance^ier  \E  6fe5:-i- 

Landholding  Agency  Air  Forf  e 

Properly  Number:  li69:'3(>0:') 

Status  Unuiilized 

Reason:  E>!ensive  ctier.orr;:icn; 

Bldg.  639 

Lincoln  Municipe!  Airpori 

2301  VVest  Adams 

Lincoln  Co:  Lancasif  j  NE  bbb2A- 

Landhoiding  Agt'nry  :  A,r  Fcrct 

Prppt-ny  Number:  169230022 

Status:  Unutilized 

i^eason:  Extensixe  diVrcrcixCTj 

Bldg.  31 

Offuti  Air  Force  Brft 

Sac  Boulevard 

Offuti  Co:  Sarpv  NE  6fcl  1 5- 

LandhoTding  Agency  Air  Force 

Property  Number;  ISflC-iOOt.T 

Status:  Unutilized 

Reason:  Secured  Arcs 

Bldg.  311 

Offutt  Air  Force  Bose    . 

Nelson  Drive 

Offutt  Co:  Sarpy  NE  6S1 1 3- 

Landholding  Agency:  Air  Force 

Property  Number:  18S24On0S 

Status:  Unutilized 

Reason:  Secured  Aret 

Bldg.  401 

Offutt  Air  Force  B.-se 

Custer  Drive 

Offutt  Co:  Sarpy  NE  ChVi  3- 

Landholding  Ager,r-j    Air  Fcjct 

Property  Number.  ie9240rir'9 

Status:  Unutilized 

Reason;  Secured.Arts 

Bldg.  416 

Offutt  Air  Force  B&m 

Sherman  Turnpike 

Offutt  Co:  Sarpy  NE  6&1 1 3- 

Landholding  Agency:  Air  Force 

Property  Number:l&92-i0010 

Status:  Unu'ilized 

Reascm:  Secured  Arts 

Bldg.  417 

Offutt  Air  Force  Bose 

-ShentiKn  Turnpike 

Offutt  Cc  Sarpy  NE  681 1 5- 

Landho.c;r>g  Agency;  Air  Foice 

Property  Number:  169240011 

Status:  Unutilized 

Reason:  Secureci  Arte, 

Bldg.  545 

Offult  Air  Force  Bsfe 

Offutt  Co:  Sarpy  NE  661 1 3- 

Landholding  Agency:  Air  Force 

Property  Number:  189240012 

Status:  Unutilized 

Reason:  Swmred  Aret 

Bldg.  21 

Hastings  Radar  Bomb  St  onng  Site 

Hastings  Co:  Adams  NE  63901- 

Landholding  Agency:  Air  Force 

Property  Number  189320058 

Status:  Excess 

Reason:  Other 

Comment:  Generator 

New  Hampshire 

Bldg.  101 

New  Boston  Air  Fore*  Station 

Amherst  Co:  Hillfbcrouch  NH  03031-1514 
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Lftndholding  Agency:  A.:  Fcrce 
Properly  Number:  1  g<^ ? 2OC05 
Status;  Unutilized 
Reason:  Within  2000  f:  c!  f.cr-.-.ir.t  cr 

explosive  mfelerici 
Bldg  102 

New  Boston  Air  Fcrct  S!fc;:c--. 
Amherst  Co  Hillsborojpt)  NH  o;(  -i-io-.^ 
Landholding  Agency  A,t  Fcrr e 
Property  Number  169;2fiOOf- 
Sielus:  Ursutiiized 
Fes'^on:  Within  2000  :'i  c;  r.ar: rr.r.z  t  c: 

explosive  m£ier:£:.' 
Bldg.  104 

New  Boston  Air  Force  S'.ii'.xn 
Amherst  Co:  H.lisbcrCofrh  NH  f''r).--.7-j5;4 
Landholding  Agency.  Ai?  Force 
Property  -Number  169520CO: 
Status:  Unutilized 
Reason:  Within  2000  :;  c:  r;c?r..~.cf.:c  cr 

explosive  materia) 

New  Jersey 

Piers  and  Warf 
Station  Sandy  Hook 

Highlands  Co:  Monmouth  \]  f":  -:--000 
Lnndholding  Agency  DOT 
Property  Numt^r:  879:400C!? 
Status:  Unutilized 

Reason:  Extensive  dcier.ort:  c-    S'-t..rec 
Area 

New  Mexico 

Bldg.  831 

fiM  CSG/DEER 

Holloman  Air  Force  Bi-.st  Cc  0>:o  NM 

88330- 
L.-indholding  Agency  .  Ai:  Fcrtt 
Property  Number:  169l30:-::;3 
Status:  Unutilized 
Reason:  Secured  Are& 
Bldg.  21 
Holloman  Air  Force  Bast  Cg  0;t:c  NM 

88330- 
Landholding  Agency:  A.r  FoiLt 
Property  Number:  1892-;00?2 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  80 
Holloman  Air  Force  Base  Co.  Oteio  N.M 

88330- 
Landholding  Agency:  Air  Fen  t 
Property  Number:  1 892400?  j 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  98 
Holloman  Air  Force  Bese  Cc  0:t  re  .\"M 

88330- 
Landholding  Agency  ;  Air  Forte 
Property  Number:  1 892400 :-4 
Status:  Unutilized 
J?eason:  Secured  Area 
Bldg.  324 
Holloman  Air  Force  Bast  Co  O'.fc  ,\M 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  16924003  5 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  598 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency.  Air  Forte 
Property  Number:  189240036 
Status:  L'nutilized 


Reason:  Set  j red  Area 

Bldg.  601 

Holloman  Air  Force  Bfe'c 

Co:  Otero  NM  883 30- 

Landholding  Agency   Air  Forte 

Properly  Number:  189240037 

S'.atus:  Unutilized 

Reason:  Secured  Aiir. 

EJdg.  802 

Holloman  Air  Force  Bi'e 

Co  Olero  NM  88330- 

Landholding  Agency   A:i  Force 

Properly  Number:  189240038 

Status:  Unutilized 

Reason:  Secured  Aree 

Bldg.  1095 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency.  Air  Fore  t 

Property  .Number:  189240039 

Status:  Unutilized 

Reason:  Secured  Area 

Bidg.  1096 

Holloman  Air  Force  Bf.ft 

Co:  Otero  NM  88330- 

Landholding  Agency:  .A)r  Fcrc-r 

Property  Number:  189240040 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  321 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  189240041 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  75115 

Holloman  Air  Force  Bau 

Co:  Otero  NM  88330- 

Landholding  Agency;  Air  Force 

Property  Number:  189240042 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  874 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  189320041 

Status:  Unutilized 

Reason:  Secured  Area;  Other 

Comment:  Extensive  Detcrioratio.-: 

Bldg.  1258 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  189320042 

Status:  Unutilized 

Reason:  Secured  Area:  Other 

Comment:  Extensive  Deterioration 

Bldg.  134 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  189430014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  640 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  189430015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  703 
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Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Fxiroe 
Property  Number:  189430016 
Status:  Unutilized 

.  Reason:  Within  airport  runway  clear  zone: 
Secured  Area 

Bldg.  813 

Hollcnnan  Air  Forire  Base 

Co:  Otero  NM  88330- 

Landholding  Agency;  Air  Force 

Property  Number:  189430017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  821 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agencyi  Air  Force 

Property  Number:  189430018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.829 

Holloman  Air  Force  Base 

Co:  Otero  NM  883 30- 

Landholding  Agency:  Air  Force 

Property  Number:  189430019 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area 
Bldg.  867 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430020 
Status:  Unutilized 
F\eason:  Secured  Area 
Bldg.  884 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430021 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area 

Bldg.  886 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  1 89430022 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area 
Bldg.  908 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430023 
Status:  Unutilized 
Reason:  Secured  Area 

New  Vork 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Falls  International  Airport 

914th  Tactical  Airfift  Group 

Niagara  Falls  Co:  NiagmB  NY  14303-5800 

Landholding  Agency:  Air  Force 

Property  Number:  189019675 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area 
Bldg.  272 

Griffiss  Air  Force  iJase 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agencv:  Air 'Force 
Property  Number:  189140022 


Status:  Excess 

Reason:  Secured  Arsa 

Bldg.  888 

Griffiss  Air  Force  Base 

Rome  Od:  Oneida  NY  13441- 

Landholding  Agency:  189140023 

Status:  Excess 

Reason:  Secured  Area 

Facility  814,  Griffiss-AFB 

NE  of  Weapons  Storage  Area 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force 

Property  Number:  189230001 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area 
Facility  808,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landho4ding  Agency:  Air  Force 
Property  Number:  189230002 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area 
Facility  807,  Griffiiis  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189230003 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area 

Facility  126 

Griffiss  Air  Force  Base 

Hanger  load 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  force 

Property  Number:  189240020 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  127 

Griffiss  Air  Force  Base 

Hanger  Road 

Rome  Co:  Oneida  NY  13441-9520 

Landholding  Agency:  Air  Force 

Property  Number:  189240021 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  135 

Griffiss  Air  Force  Base 

Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Foroe 

Property  Number:  189240022 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  137  ^ 

Griffiss  Air  Force  Base 

Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189240023 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  138 

Griffiss  Air  Force  Base 

Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  .Number:  189240024 

Status;  Unutilized 

Reason:  Secured  Area 

Facility  173 

Griffiss  /\ir  Force  Base 


Selfridge  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Aii  Force 

Property  Number:  1892400Z5 
_   Status:  Unutilized 

Reason:  Secured  Area 

Facility  261 

Griffiss  Air  Force  Base 

McDill  Street 

Rome  Co:  Oneida  NY  13441-4SW 

Landholding  Agency:  Art  Force 

Property  Number:  189240026 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  308 

Griffiss  Air  Force  Base 

205  Chanute  Street 

Rome  Co:  Oneida  NY  13441-4528 

Landholding  Agency:  Air  Force  , 

Property  Number  189240027 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1200 

Griffiss  Air  Force  Base 

Donaldson  Road 

Rome  Co:  Oneida  NY  13441-4520 
■  Landholding  Agency:  Air  Force 

Property  Number:  189240026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  759,  Hancock  Field 

0001  East  Molloy  Road 

Syracuse  Co:  Onondaga  NY  13211-7099 
Landholding  Agency:  Air  Force 
Property  Number:  189310007 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area 

Facility  841 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189330097 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  852  '  " 

Niagara  Falls  International  Airport 

914th  Tactical  Airlift  Group 

Niagara  Falls  Co:  Niagara  NY  14304-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189420013 

Status:  Unutilized 

Reason:  Secured  Area 

2  Buildings 

Ant  Saugerties  ? 

Saugerties  Co:  Ulster  NY  12477- 

Landholding  Agency:  DOT 

Property  Number:  879230005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  604.  usee  Station 

Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Numter;  879240010 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  606.  USCG  Station 

Fort  Totten 

New  York  Co:  Queens  NY  1 1359- 

Landholding  Agency:  DOT 

Property  Number:  879240011 

Status:  Excess 

Reason:  Secured  Area 
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Bldg.  607.  USCG  Station 
Fort  Totten 

New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240012 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  606.  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg  607.  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240021 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  deterioration 
Bldg.  605,  Fort  Totten 
New  York  Co:  Queens  NT  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240022 
Status:  Unutilized 
treason:  Secured  Area;  Other 
Comment:  Extensive  deterioration 
Eatons  Neck  Station 
U.S.  Coast  Guard 

Huntington  Co:  Suffolk  NY  11743- 
Landholding  Agency:  DOT 
Property  Number:  879310003  . 
Status:  Unutilized 

Reason:  Extensive  deterioration:  Secured 
Area 

Bldg.  517.  USCG  Support  Center 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency;  DOT 

Property  Number;  879320825 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  138 

U.S.  Coast  Guard  Support  Ct-nter 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency;  DOT 

Property  Number:  879410003 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  830 

U.S.  Coast  Guard 

Governors  Island  Co;  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  879420004 

Status:  Unutilized 

Reason:  Secured  Area 

North  Carolina 

Bldg.  187 

Pope  Air  Force  Base 

317  CSG/DEReilly  Road 

Pope  AFB  Co;  Cumberland  NC  28308-5045 

Landholding  Agency:  Air  Force 

Property  Number:  189010262 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4230— Youth  Center 

Cannon  Ave. 

Gqidsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  Air  Force 

Property  Number:  189120233 

Status;  Underutilized 

Reason:  Secured  Area 

Bldg.  600,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2890 

Landholding  Agency:  Air  Force 


Property  Number  189330035 
Status:  Unutilized 
Reason:  Extensive  deterioration: 
Area 

Bldg.  602,  Pope  Air  Force  Base 
Fayetteville  Co;  Cumberland  NC 
Landholding  Agency:  Air  Force 
Property  Number:  1^9330036 
Status;  Unutilized 
Reason;  Extensive  deterioration; 
Area 

Bldg.  603,  Pope  Air  Force  Base 

Fayetteville  Co;  Cumberland  NC 
Landholding  Agency;  Air  Force 
Property  Number:  189330037 
Status:  Unutilized 
Reason:  Extensive  deterioration; 
Area 

Bldg  604.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC 
Landholding  Agency:  Air  Force 
Property  Number:  189330038 
Status:  Unutilized 
Reason:  Extensive  deterioration; 
Ai-ea 

Bldg.  605.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC 
Landiiolding  Agency:  hh  Force 
Property  Number:  189330039 
Status:  Unutilized 
Reason:  Extensive  deterioration; 
.Area 

Bldg.  606.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC 
Landholding  Agency:  Air  Force 
Property  Number:  189330040 
Status:  Unutilized 
Reason:  Extensive  deterioration; 

Area 
Did".  607.  Pope  .Air  Force  Base 
Fayetteville  Co:  Cumberland  NC 
Landholding  .Agency:  Air  Force 
Property  Number:  189330041 
Status:  Unutilized 
Reason:  E.xtensive  deterioration; 

Area 

Bldg.  612,  Pope  .\ir  Force  Base 
Fayetteville  Co:  Cumberland  NC 
Landholding  Agency:  Air  Force 
Property  Number:  189330042 
Status:  L'nutilized 
Reason;  E\;en-<i\e  deterioration; 
Area 

Bldg.  619.  Pope  .Air  Force  Base 
Fayetteville  Co:  Cumberland  NC 
Landholding  .Agency:  Air  Force 
Property  Number:  189330043 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Area  i 

Bldg.  6606 
Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC 
Landholding  Agency:  Air  Force 
Property  Number:  189330044 
Status:  L'nutilized 
Reason:  Extensive  deterioration; 
Area 

Bldg.  255,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC 
Landholding  Agency:  Air  Force 
Property  Number  189420019 
Status:  Unutilized 
Reason:  Secured  .Area;  Extensive 
deterioration 


Secured 


28308-2890 


Secured 


28308-2890 


Secu!-ed 


28308-2890 


Secured 


28308-2890 


Secured 


28308-2890 


Set  urrd 


28308-2890 


Secured 


28308-2890 


Secured 


28308-2890 


Secured 


28308-2890 


Secured 


28308-2003 


Bldg.  370,  Pope  Air  Force  Base 

Fayetteville  Co: Cumberland  NC  283OS-2003 

Landholding  Agency:  Air  Force 
Property  Number:  189420020 
Status:  Unutilized 
Reason;  Secured  Area;  Extensive 

deterioration 
Bldg.  904,  Pope  .Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28306-2003 
Landholding  Agency:  Air  Force 
Property  Number;  189420021 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Bldg.  910,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420022 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Bldg.  912,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420023 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Bldg.  914.  Pope  .Air  Force  Base 

Fayettevi'.le  Co:  Cumberland  NC  28308-2003 

Landholding  Agency:  .Air  Force 

Property  Number:  189420024 

Status:  Unutilized 

Reason:  Secured  .Area,  Extensive 

deterioration 
Group  Cape  Hatteras 
Boiler  Plant 

Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number;  879240018 
Status:  Unutilized 
Reason;  Secured  .Area 
Group  Cape  Hatteras 
Bowling  Alley 

Buxton  Co;  Dare  .\C  27902-0604 
Landholding  Agency.  DOT 
Property  Number:  879240019 
Status:  Unutilized 
Reason:  Secured  Arna 

Bldg.  21.  Fuel  Farm 

U.S.  Coast  Guard  Air  Station 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  .Number:  879320010 
Status:  Unutilized 
Reason:  Floodway;  Secured  Area 
Bldg.  22,  Fuel  Farm 
I'.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  .Agency;  DOT 
Property  Number:  879320011 
Status:  Unutilized 
Reason:  Floodway:  Secured  Area 
Bldg.  25.  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  Citv  Co:  Pasquotank  NC  27909- 

5006 
Landholding  .Agency:  DOT 
Property  Number:  879320012 
Status:  Unutilized 
Reason:  Floodway;  Secured  Area 
Bldg.  27.  Fuel  Farm 
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U.S.  Coast  Guard  Air  Station 
-.Elizabeth  Cilv  Co:  Pasquotank  NC  27909- 

5006 
LandhoWing  Agency;  DOT 
Property  Number;  879320013 
Status:  Unutilized 
Reason:  Floodway;  Serureo  Area 
BJdg.  32,  Fuel  Farm 
U.S.  Coast  Guard  Air  Siat'on 
Elizabeth  City  Co-  PsfQuolank  NC  27909- 

5006 
Landholdjng  Agency.  DOT 
Property  Numbtr  879320OJ-J 
Status;  Unutilized 
Reason:  Floodway  SetLired  ,^rea 
B!dg.  67,  USGG  Suppon  Center 
Elizabeth  City  Co;  Pe^cuoionk  NC  27909- 

5006 
Landholding  Agency  DOT 
Properly  Number:  879320016 
Status:  Unutilized 
Reason:  Secured  Ares 

Bldg.  69,  USCG  Supporl  Center 
Elizabeth  Citv  Co:  P;i?rjijoifenk  NC  27909- 

5006 
Landholding  Agency;  DOT 
Property  Number:  879?2(iOl  7 
Status:  Unutiilzed 
Reason:  Secured  Area 
Bldg.  71,  USCG  Supporl  Cer.fir 
Elizabeth  City  Co:  Pasouoiank  NC  27909- 

5006 
Landholding  .•\gpncy:  DOT 
Property  Number;  879.'?iOO":8 
Status:  Unutilized 
Reason:  Secured  Ares 
Bldg.  73,  USCG  Support  Center 
Elizabeth  Citv  Co;  Pasquotank  NC  27009- 

5006 
LandhoJuing  Agency   DOT 
Property  Nu.mber- J)79.'r;;;0'J19 
Status;  Unutilized 
Reason:  Seruied  Arts 
Bldg.  54 

Group  Cape  Haiteras 
Buston  Co:  Dare  NC  2790i-tt604 
Landholding  Ag<;ncy.  DOT 
Properly  Number;  8793-iWO-} 
Status:  Unutilized 
Reason:  Secured  Ares 
Bldg.  83 

Group  Cape  Hat!er;]< 
Buxton  Co;  Dare  NC  27902-(Jf)04 
Landholding  Agency  DOT 
Property  Number;  879.'i4iMi(j3 
Status:  Unutilized 
Reason;  Secured  .*.rea 
Water  Tanks 
Group  Cape  Hat',era« 
Buxton  Co;  Dare  NC  27902-0004 
Landholding  Agency:  DOT 
Property  Number;  879340006 
Status:  Unutilized 
Reason:  Secured  Area 

USCG  Gentian  (WLB  290; 

Fort  Macon  State  Park 

Atlantic  Beach  Co:  Carteret  NC  27601- 

Landholding  Agency;  DOT 

Property  Number;  879420007 

Status:  Excess 

Reason:  Secured  Area 

North  Dakota 
Bldg.422 


Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58705- 
Landholding  Agency:  Air  Force 
Property  Number:  18901 07  i4 
Status:  Underutilized 
Reason:  Secured  Ares 
Bldg.  50 

Fortuna  Air  Force  StaliOr. 
Extreme  northwestern  corner  o5  Ncr^h  D£;kc:e 
Fortuna  Co;  Divide  ND  58844- 
Landholding  Agency;  Air  Force 
Property  Number;  18931010" 
Status:  Excess 
Reason:  Other 

Comment:  garbage  int  irt-pic.i   ' 
Bldg.  119 

Minot  Air  Force  B^sc 
.Minot  Co:  Ward  ND  58701- 
Landholding  Agency;  Air  Foi?  t 
•  Property  Number;  lagSCOOr-^ 
Status;  Unutilized 
Reason;  Secured  Are& 
Bldg.  191 

Minot  Air  Force  Base 
Minot  CcK  Ward  iND  58703- 
Landholding  Agency:  Air  Fori  e 
Property  Number:  1893:'0o:-'5 
Status:  Unutilizc»d 
Reason;  Secured  Area 
Bldg.  490 

Minot  Air  Force  Base 
Minot  Co;  Ward  i\D  58701- 
Landholding  Agency;  Air  Fori  e 
Property  Number:  1893200^6 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  509 

Minot  Ail  Force  Bnse 
.Minot  Co:  Ward  ND  58701- 
Landholding  Agency;  .^ir  Fciifc 
Property  Number:  18932(JO:-.7 
Status;  Unutilized 
Reason:  Secured  .Ares 
Bldg.  526 

Minot  Air  Force  Base 
.Minot  Co:  Ward  ND  58701- 
Landholding  Agency;  Airf  orce 
Property  Number;  189320038 
Status;  Unutilized 
Reason;  Secured  Area 
Bldg.  895 

Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58701- 
Landholding  Agency;  Air  Fori  t 
Property  Number;  189320039 
Status;  Unutilized 
Reason:  Secured  Area 
Bldg.  1019 

Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58701- 
Landholding  Agency:  Air  Force 
Property  Number:  189320040 
Status:  Unutilized 
Reason;  Secured  Area 

Ohio  , 

Bldg.  404.  Hydrant  Fuel 

910  Airlift  Group 

Kings-Graives  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189220015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  405.  Test  Cell 


9T0  Airlift  Group 

Kings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189220016  » 

Status;  Unutilized 

Reason;  Secured  Area  ■  - 

Oklahoma 

Bidg.  004 

Vance  , Air  Force  Base 
Enid  Co;  Garfield  OK  73705-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010204 
Status;  Unutilized 

Reason:  Secured  Area;  Within  2000  H  cJ 
flammable  or  explosive  material 

Puerto  R;co 

Bldg.  10 

Punta  Salinas  Radar  Site 

Toa  Baja  Co;  Toa  Baja  PR  00759- 

Landholding  Agency:  Air  Force 

Property  Number:  189010544 

Siaius:  Underutilized 

Reason;  Secured  Area 

NAFA  Warehouse 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  879310011 

Status;  Unutilized 

Reason;  Secured  Area 

Storage  Equipment  Bldg. 
.U.S.  Coast  Guard  Air  Station  Borinq..>/ri 
Aquadilla  PR  00604- 
Landholding  Agency:  DOT 
Property  Number:  879330001 
Status:  Unutilized 
Reason:  Secured  Area 

Rhode  Island 

Station  Point  Judith  Pier 

Narranganset  Co:  Washington  RI  02882- 

Landholding  Agency:  DOT 

Property  Number:  879310002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

South  Dakota 

Bldg.  88513 

Ellsworth  Air  Force  Base 

Porter  Avenue 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189210001 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  88501 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189210002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  200,  South  Nike  Ed  Annex 

Ellsworth  Air  Fdrce  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189320048 

Status:  Unutilized 

Reason:  Extensive  deterioration   * 

Bldg.  201,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 
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Property  Number:  189320049 

Status;  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  203,  South  Nike  Ed  An.^ev 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  204,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57700- 

Landholding  Agency:  Air  Force 

Property  Number:  189320051 

Status:  Unutilized 

Reason:  Extensive  deterioratioti 

Bldg.  205,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  :>77(H>- 

Landholding  Agency:  Air  Force 

Property  Number:  159320052 

Status:  Unutilized 

Reason:  Extensive  deterioratiriti 

Bldg.  200.  South  Nike  Ed  Ar.r,e\ 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Penningtou  SD  5"no- 

Landholding  Agency;  .Air  Force 

Property  Number:  18932005?. 

Sta'u^:  Unutilized 

Reaso'i:  Extension  deterioration 

Bldg.  00505 

Eiliwor?h  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  577()£.- 

Landholding  Age.icy;  Air  Forte 

Property  Number:  189320054 

Status:  Underutilized 

Reason  Secured  Area. 

r.ldg.  8S5'i5 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SO  5770C^ 

Lnndholding  Agency:  Air  Force 

Property  Number:  189340032 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  88470 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57700- 

Landholding  Agency:  Air  Force 

Property  Number:  189340033 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  88304 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co;  Meade  SD  57705- 
Landholding  Agency:  Air  Force 
Property  Number:  189340034 
Status:  Unutilized 
Reason:  Within  2000  fL  of  flammable  or 

explosive  material.  Other.  Secured  Area 
Comment:  Extensive  deterioration. 
Bldg.  9011 

Ellsworth  Air  Forc-e  Base 
Ellsworth  AFB  Co:  Meade  SD  57700- 
Landholding  Agency:  Air  Force 
Property  Number:  189340035 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Other.  Secured  Area 
Comment:  Extensive  deterioration. 
Bldg.  9010 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 


Landholding  Agency:  Air  Force 
Property  Numtjer:  189340036 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  Rammable  or 

explosive  material.  Other,  Secured  Area 
Comment:  Extension  deterioration. 
Bldg.  7506 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  .Agency:  Air  Force 
Property  .Number  189340037 
Status:  Unutilized 
Reason:  Secured  .Area 
Bldg.  6908 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57700- 
Landholding  Agency:  Air  Force 
Property  Number  189340038 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Other.  Secured  Area 
Comment;  Extensive  deterioration. 
Bldg.  6904 

Ellsworth  .Air  Force  Base 
Ellsworth  AFB  Co;  Meade  SO  57700- 
Landhoiding  Agency:  Air  Force 
Property  Nuiniier;  189340039 
Status:  Unutilized 
Reason:  Within  20000  ft.  of  flammable  or 

explosive  material.  Other.  Secured  Area 
Comment:  Extep.sive  deterioration 
Bldg.  4102 

Ellsworth  .Air  Force  Base 
Ellsworth  AFB  Co:  .Meade  SD  57TOO- 
l.andhoiding  Agenc\*Air  Force 
Property  Number:  189340040 
Status:  Unutilized 
Rfuson;  Secured  .Area 
Bldg.  4101 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  57706- 
Ldiidholding  Agency:  Air  Force 
Property  Number:  189340041 
St.itus:  Unutilized 
Reason:  Secured  Area. 
Bldg.  4100 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  .Meade  SD  57700- 
Landholding  .Agency:  .Air  Force 
Property  Nun.ber:  189340042 
Status:  Unutilized 
Rtason:  Secured  Area. 
Bldg.  3016 

Ellsworth  Air  Fo.'ce  Base 
Ellsworth  AFB  Co;  Meade  SD  57700- 
Landholdir.a  .^3ency:  Air  Force 
Property  N..  ..ler:  189340043 
Status:  Unutil'zed 
Reason:  Witiiin  2000  ft.  of  flammable  or 

explosive  material.  Other.  Secured  Area 
Comment:  Waste  treatment  bldg. 
Bldg.  lll.i 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  577«>- 
Landholding  Agency:  Air  Force 
P.-^opcrty  Number:  189340044 
Status:  Unutilized 
Reason:  Secu.^ed  Area. 
Bldg.  1210 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57700- 
Landholding  Agency:  Air  Force 
Property  Number:  189340045 
Status:  Unutilized 


Reason:  Secured  Area 

Bldg.  1112 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57700- 

Landholding  Agency:  Air  Force 

Property  Number:  189340046 

Status-  Unutilized 

Reason:  Secured  Area 

Bldg.  1110 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholdir.g  .Agency  .Air  Force 

Property  Nun-,ber  18934(3047 

Status:  Unutilized 

Reason-  Secured  Area. 

Bldg  606 

Ellsworth  .A:r  Forc:e  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  .Air  Force 

Properly  Number:  189340048 

Status:  Unutilized 

Reason:  Secured  Area 

Tennessee 
Bldg.  204 

Cordell  Hull  Lake  and  Dam  Protect 
Defeated  Creek  Recreation  Area 
Carthage  Co:  Smith  TN  3703O- 
l.oration:  US  Highway  35 
Landholding  .Agency:  COE 
Property  Number:  319011499 
Status:  Unutilized 
Reason:  Floodwav. 

Tract  2618  (Portion) 

Cxirdell  Hull  Lake  and  Darn  Proiett 

Roaring  River  Recreation  .Area 

Gsinesboro  Co:  lackson  TN  38562- 

Location:  TN  Highway  135 

Landholding  .Agency:  COE 

■Pl^perty  Num.ber:  319011503 

Status:  Underutilized 

Reason:  Flood  way. 

Water  Treatment  Plant 

Dale  Hollow  Lake  k  Dam  Project 

Obey  River  Pr.rk.  State  Hwy  42 

Livingston  Co:  Clay  T\  38351- 

Umdholding  .Agency:  COE 

Property  Number-  31<5140011 

Status:  Excess 

Reason:  Other 

Comment:  water  treatment  plant. 

Water  Treatment  Plant 

Dale  Hollow  Liike  &  Dam  Project 

Lillydale  Recreation  Area.  State  Hw\  53 

Livingston  Co:  Clay  T.N  38351- 

Landholding  .Agency :  COE 

Property  Number  319140012 

Status:  Excess 

Reason:  Other 

Comment:  water  treatment  plant. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Willow  Gro\e  Recreational  Area,  Hwy  No.  53 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number:  319140013 

Status:  Excess 

Reason:  Other 

Cxjmment:  water  treatrr»ent  plant. 

Texas 
Bldg.  400 

Laughlin  Air  Force  Base 
Val  Verde  Co.  Co:  Val  Verde  TX  7BM3-5000 
Location:  Six  miles  on  Highway  90  east  of 
Del  Rio,  Texas. 
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Landholding  Agency:  Air  Force 
Property  Number:  189010173 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone. 
Bldg.  40 
Laughlin  Air  Force  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189420014 
Status:  Unutilized 
Reason:  E.xtensi\e  deterioration. 
Bldg.  107 
Laughlin  Air  Force  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
•Property  Number:  189420015 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  119 
Laughlin  Air  f'orce  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189420016 
Statiisj  Unutilized 
Reason:  L'.xtunsive  deterioration. 
House  L-103 

Falcon  Government  Village 
Falcon  Co:  Starr  TX  78545- 
Landhokiing  Agency:  Justice 
Property  .Number:  649410001 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
House  L-10.1 

Fiilron  Govrnnicnt  Village 
Fukon  Co:  Starr  TX  78545-. 
Landholding  Agency:  Justice 
Property  Numhor:  649410002 
Status;  Uiiutilizud 
Reason:  C\lonsivi;  deterioration. 
House  L-107 

Falcon  Govcrnnii'iit  Village 
Falcon  Co:  Starr  TX  78545- 
Landholding  .Agency:  Justice 
Property  Number:  049410003 
Status:  L'nutilized 
Reason:  Extensive  dfti'rior.ition. 
House  K-201  . 

Fak.ou  GovcrnniMnt  Village 
Falcon  Co:  Starr  TX  78545- 
Landholding  .Agencv:  Justioj 
Property  Number:  64941()n()4 
Status:  linutilized 
Reason:  Extensive  d(,'teriora;io:i. 
Ysleta  P<^rt  nf  Entrv  Pklg. 
El  Paso  f  o.  1.1  ['aso  TX 
LandholJing  Agency:  justin! 
Property  Number:  649410005 
Status:  Unutilized 
Reason:  Extensive  deteriortilion. 
Old  Exchange  Bldg. 
U.S.  Coast-Guard 

Galveston  Co:  Galveston.  TX  775^^-'m01 
Landholding  Agency:  DOT 
Property  Number:  879310012 
Status:  Unutilized 
Reason:  Secured  Area. 

Utah 

Bldg.  789 

Hill  Air  Force  Base 

(See  County)  Co:  Davis.  UT  84056- 

Landholding  Agency:  Air  Force 

Property  Number:  189040859 


Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area. 

X'emioiit 

Depot  Street 

Downtown  at  the  Waterfront 

Burlington  Co:  Chittenden  VT  05401-5226 

Landholding  Agency:  DOT 

Property  Number:  879220003 

Status:  Excess 

Reason:  Floodwav. 

\'irgiiiia 

Bldg.  0.52  &  Tennis  Court 

USCG  Reserve  Training  Center 

Yorktown  Co:  '\ork,  VA  23690- 

Landholding  Agency:  DOT 

Property  .\umber:  879230004 

Status:  Excess 

Reason:  Secured  Area. 

Damage  Control  Bkig. 

Coast  Guard.  Group  Eastern  Shores 

Chincoteague  Co:  Accomack  VA  23361-510 

Landholding  Ageiu  y:  DOT 

Property  Number:  879240013 

Status:  Unutilized 

Reason: Secured  Are.i. 

Admin.  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co;  Accomack  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number:  879240014 

Status:  Unutilized 

Reason:  Secured  Area.  - 

Storage  Bldg.  * 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co:  Accomack  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number:  879240015 

Status:  Unutilized 

Reason:  Secured  Area. 

Little  Creek  Station 

Navatnphib  Base,  West  Annex,  U.S.  Coast 

Guard 
Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  DOT 
Property  Number:  879310004 
Status:  Unutilized 
Reason:  Secured  Area. 

Washington 

Bldg.  640 

F,,irchild  AFB 

Fairchild  Co:  Spokane  \VA  90011- 

I.andholding  .'\gency:  .Mr  Forii.!  - 

Property  Number:  1890)013'!      . 

Status:  Unutilized 

Reason:  Secured  Area. 

Bkig.  641 

Fairchild  AFB 

Fairchild  Co;  Spokaiie  W.\  OOOll- 

Landholiiing  .-Xgencv:  Air  Forc.i; 

Property  Number:  189010140 

Status;  Unutilized 

Reason;  Secured  .Are:!. 

Bldg.  642 

Fairchild  AFB      ■ 

Fairt  hild  Co:  Spokane  WA  9901 1- 

Landholding  Agency:  Air  Force 

Property  Number:  189010141 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  643 

Fairchifd  AFB 

Fairchild  Co:  Spokane  WA  99011- 


Landliolding  Agency:  Air  Force 

Property  Number:  189010142 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  645 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010143 

Status:  Unutilized 

Reason:  Secured  Area. 

B!dg.  646  / 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011-    ' 

Landholding  Agency:  Air  Force 

Properly  Number:  189010144    ^ 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg,  64  7 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  139010145 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  1415 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  9901 1- 

Landholding  Agency:  Air  Force 

Property  Number:  189010146 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  1429 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Properly  Number:  189010147 
Status:  linutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  materi.il;  Secured  Area. 
Bldg.  14G4 
Fairchild  AFB 

Fairchild  Co;  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010148 
Status;  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  1465 
Fairchild  AFii 

Fairchild  Co:  .Spokai:e  W.\  99011- 
Landholdiiig  Agency:  Air  Force 
Property  Number:  189010149 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosi\  e  material:  Secured  Area. 
Bldg.  1466 
FairchiW  AFB 

Fairt  hild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010150 
Status:  Ujrutilized 
Reason:  Within  2000  ft.  of  flammable  ur 

explosive  material:  Secured  Area. 
Bldg.  3503 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010151 
Status:  Unutilized 
Reason;  Secured  Area. 
Bldg.  3504 
Fairchild  AFB 
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Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010152 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3505 
Fairchild  AFB 

Fairchild  Co:  Spokane  VV.\  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010153 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3506 
Fairchild  AFB 

Fsirchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010154 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3507 
Fairchild  AFB 

Fairchild  Co:  Spokane  vVA  99011- 
La:-idholding  Agency:  Air  Fori  e 
Property  Number:  189010155 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3510 
Fairchild  AFB 

Fairchild  Co:  Spokane  \V.\  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010150 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3514 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189010157 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3518 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010158 
Status:  Unutilized 
Reason;  Secured  Area. 
Bldg.  3521 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010159 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  100,  Geiger  Heights 
Grove  and  Hallet  Streets 
Fairchild  AFB  Co:  Spokane  WA  99204- 
Landholding  Agency:  Air  Force 
Property  Number:  189210004 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  261 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  9901 1- 
■  Landholding  Agency:  Air  Force 
Property  Number:  189310053 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  284 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number:  189310054 
Status;  Unutilizea 


Reason:  Secured  Area. 

Bldg.  923 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189310055 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1330 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  18901005G 

Status:  Unutilized 

Reason:  Secured  Area:  Within  2000  ft.  of 

flammable  or  e.xplosive  material. 
Bldg.  1336 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  W.>\  90011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310057 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2000 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  \V.\  90011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310058 
Status:  Unutilized 
Rea.son:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2143 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310059 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2385 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310060 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3509 

Fairchilc^Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
■  Property  Number:  189310061 
Status:  Unutilized 
Reason:  Secured  Area.         t 
Bldg.  1405 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  W,-\  99611- 
Landholding  .\gency:  Air  Force 
-Property  Number:  189310002 
Status:  Underutilized 
Reason:  Secured  Area:  Within  2000  ft  of 

flammable  or  explosive  material. 
Facility  1468 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  W.A  99011- 
Landholding  .Agency;  Air  Force 
Property  Number:  189310063 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Facility  1469 
Fairchild  .Mr  Force  Base  - 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 


Property  Number:  189310064 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Facility  2450 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  W  \  99011- 
Landholding  Agency:  Air  Force 
Property  .Number:  189310065 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft  of 

flammable  or  explosive  material. 
Bldg.  1.  Waste  Annex 

West  of  Grain  Road  Co:  Spokane  W,^  99022- 
Landholding  .\gency:  Air  Force 
Property  Number:  189320043 
Status:  Unutilized 
Reason:  Sptured  .^rea. 
Bidg.  1220 

Fairchild  Air  Force  Base 
Fairchild  .^FB  Co:  Spokar.e  W.\  9001 1- 
Landholdirg  .Agency:  .\ir  Force 
Property  .Number:  180.130001 
Status:  Unutilized 
Reason:  Secured  .A.rea;  Within  2000  ft   of 

flammable  or  explosive  niPlerial. 
Bldg.  1224 

Fairchild  .Air  Force  Base 
Fairchild  AFB  Co:  Spokane  W.\  0001 1- 
Landholding  .Agency:  .Air  Force 
Property  Number:  189330092 
Status;  Unutilized 
Reason:  Secured  Area;  Witliin  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2004 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  W.A  0001 1- 
Landholding  Agency:  .Air  Force 
Property  Number:  1803.10003 
Status:  Unutilized 
Reason:  Secured  .Area. 
Bldg.  2018 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  W.A  9901 1- 
Landholding  Agency:  Air  Force 
Property  Number:  189330094 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2150 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  W.A  90011- 
Landholding  .Agencv:  Air  Force 
Property  Number:  189330095 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2164 

Fairchild  AirPorce  Base 
Fairchild  AFB  Co:  Spokane  W.A  9901 1- 
Landholding  .Agency:  .Air  Force 
Properly  Number:  189330096 
Status:  Unutilized 
Reason:  Secured  .Area;  Within  2000  ft.  of 

flammable  or  explosi\e  material. 

Wisconsin 

Bldg.  204.440  Airlift  Wing 

Gen.  .Mitchell  LAP 

.Milwaukee  Co:  MiUvaukee  WI  53207-6299 

Landholding  .Agency:  .Air  Force  ^ 

Property  Number:  189320032 

Status:  Unutilized 

Reason:  Secured  .Area. 

Bldg.  306.  440  Airlift  Wing 
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.  Gen.  Mitchell  lAP 
Milwaukee  Co:  Milwaukee  WI  53207-6299 
Landholding  Agency:  Air  Force 
Property  Number  189320033 
Status;  Unutilized 
Reason:  Secured  Area. 

Wyoming  » 

Bldg.  31 

F.E.  Warren  Air  Forre  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landhoiding  Agency:  Air  Fomp 

Property  Number  18901fl19« 

Status;  Unutilized 

Reason:  Secured  Area. 

BJdg.  34 

F.  E.  Warren  Air  Force  Base 

Cheyenne  Co;  Laramie  WY  82005- 

Landholding  Agency:  Air  Horrp 

Property  Number:  IHOOIOIDO 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  37 

F.  E.  Warren  Air  For^«  Bavi; 

Cheyenne  Co:  L.iramie  WY  821)05- 

Landhoiding  Agenr^':  Air  Fonip 

Property  Number  ia<»0l02«i) 

Status;  Unutilized 

Reiison:  Senired  A;->M. 

Bldg.  284 

F.  E.  Warnin  Air  Forre  Bass 

Cheyenne  Co;  Laramie  WY  82005- 

I^indholding  Agency:  Air  Force 

Property  Number  18TO10201 

Status:  Unutilized 

Reason:  Sei:urod  Arua. 

Bid.;;.  385 

F.  E.  Warren  Air  Forre  tiuve 

Cheyenne  Co;  Laramie  WY  8200.5- 

Landholding  Agency:  Air  Forrr 

Pjoperty  Number:  18')()102n2 

Status:  ilnutilized 

Reason:  SeciiriMi  Area. 

Rl.li;.  803 

F.  E.  Warren  Air  Forct;  Ba'a' 

C.'ieyenne  Co;  Lammic  WY  82005- 

Landholding  Agen<"y:  Air  Fon^e 

Property  Number;  18')010"J(W 

Status:  Unutilized 

Re.ison:  St^.iirm)  .Ann?. 

Bldg.  802 

Warren  Air  Fon  e  Base 

Cbeyenne  Co;  Laramie  WY  82005-5000 

Landholding  Agcnrj':  Air  Force 

Property  Number  180240001 

St;)tus;  Unutilized 

Reason:  S«Tured  Ait>a. 

Bldg.  804 

Warren  Air  Fori  e  Basi; 

Cheyenne  Co:  Lnramie  WY  82005-5000 

Landholding  Agency;  Air  F'orre 

Property  Number  1802401*02 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  805 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

landholding  Agency:  Air  Force 

Property  Number:  189240003 

Status:  Uiuailized 

Reason:  Secured  Area. 

Bldg.  806 

Warren  Air  F'orce  Base 

Cheyenne  Co:  Laramie  WY  S20OS-^5aoO 

Landholding  Agency:  Air  Pome 


Property  Number:  189240004 
Status:  Unutilized 
Reason:  Securtjd  Area. 
Bldg!  2780 

Warren  Air  Fokx  Base 
Cheyenne  Co;  Laramie  WY  82005-oUJO 
Landholding  .Agency;  Air  Force 
Property  Number:  1 89240005 
Status;  Unutilized 
Reason:  Secured  Area 
Bldg.  2781 

Warren  Air  Fon*  Base 
Cheyenne  Co:  Laramie  WY  «iM*tt-5»X«) 
Landholding  Agen<  y:  Air  Force 
Property  Nu.Tiber  18924tJ06 
Status:  IJnutilLznd 
Reason;  Sei  iiied  Ar.v, 
Bldg.  808 

Warren  Air  Fonx?  Base 
Cheyenne  Co:  Laramie  WY  82005- 
Landholiling  .\gent  y;  Air  For<a» 
Property  NiHiiber:  lH04iniKn 
Status;  Unuiili.'jxi 
Reason;  Secured  Arod. 
Bldg.  844 

W.irren  Air  I-'c)n  e  H:is<; 
Chexenne  Co:  i>arajiiie  WY  iJ2oa5- 
I.nrdholcliiig  A^^eiity:  Air  Foa^i 
Property  Nu;nhirr:  1«94100<J2 
Status:  Unutili.'ed 
Ke;is«ni;$o«,ureil  An.v*. 
Hl.ig.  H48 

Warren  Air  Fort  e  Base 
CheyeniK!  Co:  bsrami»i  WY  82005- 
Land  holding  Agency:  Air  Forxie 
Property  Number:  18«>4tOO03 
Stati;s:  Uiuiti!ize<1 
Reason:  Sec  uri-d  Ari;;< 
Bldg.  jr,2 

Warrij!)  Air  F«««  Base 
(;:heyen:w>  Co:  Uir:)niii'  WY  ti.iiH)'>- 
Liindholding  Agency:  Ak  For<*; 
Property  Number  183420017 
St.ims;  llnulilized 
Reason:  Sec  ui'i'd  Ajv-i 
Bldg.  342 

W:i;ren  Air  Fori:i!  Ba^e 
(;hc;yiMuuj  Co:  Laramie  WV  82005- 
Landholding  Agcincy:  Air  Fores- 
Property  NumbW;  189420018 
Status:  Unutilized 
Reason;  Sec  ijn>(l  .Area. 

//);ici//>y.sr,j.'>'i 

Alaska    j 

(^iiiipioii  Air  Fore  e  ,Si.,;iuji 

21  CS(;/pi;.ER 

Llnieiidcirf  .^FBt'o:  A«i.b»ir„'.;i-,'',K  ')050t>- 

501)0 
Landholding  A;:i^nc  y:  Air  Force 
Property  Kumber:  :8^W10430 
Status:  Ilnutilized 
Reason:  Other  l5o3ated  area;  Not  .ii  i ,«;ssib!e 

by  road. 
C^jnunenl:  Isoliited  arwl  retnofe  arna;  An-fic 

envirouinenL 

Lake  Louise  Rmirvalion 

21  CSC^DKER 

Elmendorf  AFH  Co:  Ani;b«jraBe  AK  9950r)- 

SfWO 
I^andholding  Agency:  Air  Fowe 
Property  Number  1890101431 
Status:  Unutilized 
Reason:  Other  Imiated  atea;  Not  Mxxsaitiie  by 

roi'd. 


Comment;  Isolated  and  remote  area;  Arclk 
coast. 

Nikolski  Radio  Relay  Site 

21  CSC/DEER 

Elmendorf  AFB  Co:  Anchorige  AK  WiSOfir 

5000 
Landholding  Agency;  Air  Force 
Property  Number  1890101432 
Status:  Unutilized 
Reason;  Other;  Isolated  area;  Not  an«s.sihlt' 

by  load. 
Comment:  Isolated  and  remote  area;  Arrti« 

(cast. 

Florida 

bind 

MacDill  Air  Fon:e  Base 

fifiOl  S.  Manhattan  Avenue  Tainpa  (>o 

Uilislx)rough  FL  33608- 
Landholding  Agency:  Air  Force 
Property  Number:  189030003 
Status:  Exc.ess 
RiMson:  Flcxxlway. 
Indiana 

Pcjrfion  olTnu;!  No.  1224 
Sal.imonie  Like 

Huntington  Co:  Huntington  IN  40750- 
I^nd.holding  Agency;  COE 
Property  Nu«)l»er  319310001 
Status:  Unutiliiujd 
Reason:  Other 
0)mment;  Landlocked. 

Kentucky 

Tract  4r)2t.i 

Barkley,  Like?,  Kentucky  and  Tennesser 

OonalcJson  Cn«k  Launching  Arf»a  * 

Oidiz  Co:  Trigg  KY  42211- 

I/5c:atJon:  14  miles  from  US  Highway  M 

Undholding  Agency:  COE 

Property  Number:  319010030 

Status:  Undc;rutiliziul 

Reason:  Floodway. 

Tract  AA-2747 

WoUCreek  Ham  and  Lake Cumherlflnd 

US  UWY.  27  to  Blue  John  Road 

Burnside  Co:  Pulaski  KY  42519- 

Landholding  Agenc:y;  COE 

Property  Number  319010038 

Status:  Underutilized 

Reason:  Floodway. 

Trad  AA-2726 

Wolf  Crecik  Dam  and  t.akc  QmibcdwHl 

KY  UWY.  80  to  Route  769 

Burnside  C:o:  Pulaski  Ky  52519- 

Landholding  Ageni;y:  COE 

I'roperly  Number  319010039 

Status:  Ufxlerutilized 

Reason:  Floodway. 

Tiact  1358 

Biirklc>y  Ijike,  Kent uc;ky  and  TemwsiWF- 

Eddyvilie  R(K:reation  Area 

Eddyville  Qj:  Lyon  Ky  42038- 

Location;  1 78  Highway  62  to«tale  litghway 

93. 
I.andholding  A);ency:  COE 
Prop«>rty  Numbc^r  319010043 
Status:  Excess 
Reason:  Floodway. 
Red  River  Liike  Project 
Stanton  Cki:  Powell  Ky  40380- 
IxKation:  Exit  Mr.  Parii«ray  at  the  ^anlOB 

and  Slade  Interdiange,  ItMii  take  SR  HmmI 

15  north  to  SR  813. 
Lmdholding  Agency  CC^ 
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Property  Number:  319011684 

Status:  Unutilized 

Reason:  Fioodway. 

Barren  River  Lock  &  Dam  No.  1 

Richardsville  Co:  Warren  KY  42270- 

Landholding  Agency:  COE 

Property  Number:  319120008 

Status:  Unutilized 

Reason:  Floodway. 

Green  River  Lock  &  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy.  369,  which  runs  off 
a  Western  Ky.  Parkway. 

Landholding  Agency:  COE 

Property  Number:  319120009 

Status:  Unutilised 

Reason:  Floodway. 

Green  River  Lock  &  Dam  No.  4 

Woodbury  Co:  Butler  KY  42288- 

Location:  Off  State  Hwy  403,  which  is  off 

State  Hwy  231 
Landholding  Agency:  COE 
Property  Number:  319120014 
Status:  Underutilized  - 

Reason:  Floodway. 
Green  River  Lock  &  Dam  No.  5 
Readville  Co:  Butler  KY  42275- 
Location:  Off  State  Hwy  185 
Landholding  Agency:  COE 
Property  Number:  319120015 
Status:  Unutilized 
Reason:  Floodway. 

Green  River  Lock  &  Dam  No.  6 

Brownsville  Co:  Edmonson  KY  42210- 

Location:  Off  State  Hwy  259 

Landholding  Agency:  COE 

Property  Number:  319120016 

Status:  Underutilized 

Reason:  Floodway. 

Vacant  land  west  of  locksite 

Greenup  Locks  and  Dam 

Rural  Co:  Greenup  KY  41144- 

Landholding  Agency:  COE  ^ 

Property  Number:  319120017 

Status:  Unutilized 

Reason:  Floodway. 

Tract  6404,  Cave  Run  Lake 

U.S.  Hwy  460 

Index  Co:  Morgan  KY 

Landholding  Agency:  COE 

Property  Number:  319240005 

Status:  Underutilized 

Reason:  Floodway. 

Tract  6803,  Cave  Run  Lake 
State  Road  1161 
Pomp  Co:  Morgan  KY 
Landholding  Agency:  COE 
Property  Number:  319240006 
Status:  Underutilized 
Reason:  Floodway. 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road,  Route  381 

Andrews  AFB  Co:  Prince  Geoi^ges  MD  20613- 

Landholding  Agency:  Air  Force 

Property  Number:  189010263 

Status:  Unutilized 

Reason:  Secured  Area, 

Tract  131R 

Youghiogheny  River  Lake,  Rt.  2,  Box  100 

Friendsville  Co:  Garrett  MD 

Landholding  Agency:  COE 


Property  Number:  319240007 
Status:  Underutilized 
Reason:  Floodway. 

Michigan 

Middle  Marker  Facility 

Yipsilanti  Co:  Washtenaw  MI  48198- 

Location:  549  ft.  north  of  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  DOT 
Property  Number:  879120006 
Status:  Unutilized 

Reason;  Within  airport  runway  clear  zone. 
Minnesota 
Parcel  G 
Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 
Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371 
Landholding  Agency:  COE 
Property  Number:  319011037 
Status:  Excess 
Reason:  Other 

Comment:  highway  right  of  way. 
Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011018 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone. 

Missouri 

Ditch  19,  Item  2,  Tract  No.  230 

St.  Francis  Basin  Project 

2  V.!  miles  west  of  Maiden  Co:  Dunklin  MO 

Landholding  Agency:  COE 

Property  Number:  319130001 

Status:  Unutilized 

Reason:  Floodway 

Union  Lake 

Sec  7.  Twshp  42  north.  Ranger  West 

Beaufort  Co:  Franklin  MO 

Landholding  Agency:  COE 

Property  Number:  319240008 

Status:  Unutilized 

Reason:  Floodway. 

Confluence  Levee  (32B) 

Missouri  &  Osage  Rivers  Co:  Cole  &  Osaoe 

MO 
Landholding  Agency:  COE 
Property  .Number:  319430001 
Status:  Unutilized 
Reason:  Floodway. 
New  Mexico 

Facility  75100 

Holloman  Air  Force  Base  Co;  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240043 
Status;  Unutilized 
Reason:  Secured  Area. 
North  Carolina 
Land 
Atlantic  Intracoastal  Waterway  Co:  Corrituck 

NC 
Location:  Near  old  Coinjack  Bridge. 
Landholding  Agency:  COE 
Property  Number:  319011537 
Status:  Unutilized 
Reason:  Floodway. 


North  Dakota 

Tracts  1  &  2 

Garrison  Dam 

Lake  Sakakawea 

Williston  Co:  Williams  ND  58801- 

Landholding  Agency:  COE 

Property  Numb«r:  319410015 

Status:  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  marterial;  Floodway. 
Ohio 

Ohio  River 

Pike  Island  Lock  and  Dam 
RD«l,Box33 

Tiltonsville  Co:  Jefferson  OH 
Landholding  Agency:  COE 
Property  Number:  319011561 
Status:  Underutilized 
Reason:  Floodway. 
Tract — 13.8  acres 
New  Cumberland  Lock  and  Dam 
Old  Property  «319011560 
Glasgow  Co;  Beaver  OH 
Landholding  Agency:  COE 
Property  Number;  319430002 
Status;  Underutilized 
Reason:  Floodway. 
Pennsylvania 

Lock  and  Dam  #7 

Monongahela  River 

Greensboro  Co:  Greene  PA 

Location;  Left  hand  side  of  entrance  roadway 

to  project. 
Landholding  Agencv:  COE 
Property  Number;  319011564 
Status;  Unutilized 
Reason:  Floodway. 
Lock  and  Dam  #3 
Monongahela  River 

Elizabeth  Co:  Allegheny  PA  15037-0455 
Landholding  Agency:  COE 
Property  Number;  319240014 
Status;  Unutilized 
Reason:  Floodway. 
South  Dakota 

Badlands  Bomb  Range 

60  miles  southeast  of  Rapid  Citv,  SD 

1";  miles  south  of  Highwav  44  Co:  Shannon 

SD 
Landholding  Agency:  Air  Force 
Property  .Number;  189210003 
Status;  Unutilized 
Reason:  Secured  Area. 

Tennessee 

.McClure  Bend 

Cordell  Hull  Dam  and  Reserv  ior 

Carthage  Co;  Smith  T.\  37030- 

Location:  Highway  85  to  McClure  Bend  Road. 

Landholding  Agency;  COE 

Property  Number:  219040412 

Status;  Underutilized 

Reason;  Floodway. 

Brooks  Bend 

Cordell  Hull  Dam  and  Reservoir 

Highway  85  to  Brooks  Bend  Road 

Gainesboro  Co:  Jackson  TN  38562- 

Location;  Tracts  800,  802-806.  835-837,  900- 

902,  1000-1C>03,  1025 
Landholding  Agency;  COE 
Property  Number;  219040413 
Status:  Underutilized 
Reason;  Floodway. 

Cheatham  Lock  and  Dam 
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Highway  12 

Asfaland  Qty  Co:  Oiea^am  TN  37015- 

LocatioR:  Trects£-613,  E-S12-1  and  E-S12- 

Z 
Landholding  AgfiBcy.  COE 
Property  Number:  219040415 
Status:  Underutilized 
Reason:  Floodway. 
Tract  6737 

Blue  Creek  Racnatiao  Area 
Barkiey  Lake.  Kentucky  and  Tennessee 
Dover  Co:  Stewart  TN  37058- 
Location:  U.S.  Highway  79/TN  H^way  761 
Landholding  Agenc3r:  OOE 
Property  Nnmber  3T901 1478 
Status:  Underutitized 
Reason:  Floodway. 
Tract  3102,  ll05,  and  3106 
Brimstone  Launching  Area 
Cordel)  Hull  Lake  and  0am  Project 
Cainasboro  Co:  Jackson  TN  38562- 
Location:  Big  Bottoa  Road 
Landholding  Agency:  OOE 
Property  Number:  319011479 
Status:  Excess 
Reason:  Floodway.    , 

Tract  3507 

Proctor  Site 

Cordell  Hull  Lake  and  Dam  Pro}t3ct 

Celine  Ca  Clay  TN  38551- 

Location:  TN  Htghway  ?2 

Landholding  Agenqr  OOE 

Property  Nwiriwr  3l<ni  14«0 

Status:  Unutilized 

Reason:  Floodway. 

T«ct3721 

Obey 

Cordetl  Hull  Lake  a«dt)am  Proio«.l 

Celina  Co:  Clay  TN  38551- 

Locaiion:  TN  Highway  53 

LandtiokKflg  A§ency:  COE 

Property  Number  319011481 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  608.  «09,  61 1  a«d  61 2 
Sullivan  Bend  Launc:hing  A-rou 
Cordell  Hull  Lake  and  Dwn  Ptt^ed 
Carthage  Co:  Smith  TN  37030- 
Locatioa:  Sttllrvm  Bend  Road 
Landholding  Agency:  COF. 
Property  Number  319011482 
Status:  LUiderutilized 
Reason:  Floodway. 
Tract  920 

Indian  Creek  Campinj^  Ajku 
Cordell  Hull  Lake  and  Dam  Hr«5J«iJ 
Granville  Co:  Smith  TN  3ii5<i4- 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number;  3190114S3 
Status:  Underutilized 
Reason:  Floodway. 

Tracts  1710,  1716.  and  170.J 

FJynn.s  Lick  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Go:  Jackson  TN  38562-  , 

Location:  Whiles  Boid  Road 

Laadhoidiog  Agency:  GOE 

Property  Number:  319011464 

Status:  Underutilized 

Reason:  Floodway. 

Tract  1810 

Wartrace  Creek  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  JVojad 


Gainesboro  Co:  |adcaaa  TN  3asS1- 

Location:  TN  Highway  SS 
Landholding  Agency:  COE 
Property  Number:  319011485 
Status:  Underutilized 
Reason;  Floodway 
Tract  2524 
Jennings  Creek 

CordHi  RuH  Lake  and  Dam  Prqect 
Gainesboro  Co:  JacksoB  TN  38562- 
Location:  TN  Highway  85 
Landholding  Agency:  COE 
Ppoperty  Number  319011486 
Status:  Unutilised 
Reason:  Floodway. 

Tract  2905  and  2907 
Webster 

Cordell  Hull  Uke  and  Daw  Piojact 
GainesbtroCo:  JaduonTN  38SS1- 
Location;  Big  Bottom  Road 
LandhoWing  Agency:  COE 
PropertyNumbar;  319011487 
Status:  Unutilized 
Reason:  Floodway. 
Tracts  2200  a^  2201 
Gainesboro  Airport 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562- 
Location:  Big  Bottom  Road 
Landholding  Agency:  COE 
Property  M«wntier  319011488 
Status:  Ubiderulilized 

Reason:  Within  airpoit  rowway  dear  mnmt. 
Floodway. 

Tracts  TWC  and  712C 

Sullivan  Island 

Cordeli  Hull  Lake«ad  Oam  f>faj«ct 

CarthageCo:  Smith  TN  37O90- 

Locattois  SuUiwaa  Bead  Head 

Landholding  Agenc3r:  COE 

Property  Wumber:  31901 148^ 

Status:  UnuriMzcd 

Reason:  Floodway. 

Tract  .2403,  Hensley  Creek 

Cordell  HuU  Lake  and  Vmn  Vn^oa 

Gimie-sboroCo:  Jackaoii  TN  38S«2- 

Location;  TN  Highway  85 

Landholdmg  Ag«ocy:OOE 

Property  Number:  3 1901 1490 

Status:  Unutilized 

Reason:  Floodway. 

Tracis  2tX7C,  2118  and  2120 

Cordell  Hull  Lnko  and  Drim  IVujuf.t  1  rare 

{>et;k 
(iaineslwiro  Cm:  lackson  TN  38Se2- 
L(x:<'ition;  Brooks  Ferry  Road 
Landholding  Agency:  COE 
Property  Nurnter:  .3190114')! 
Status:  Unutilized 
Rfason:  Floodway. 
Tniits  424,  42*5  and  420 
Conlt^li  Hull  I^ko  aiid  O.uii  ProjciJ 
Stone  Bridge 

Orth.ige Co:  .Smith  TN  3703&- 
l.oc-ation!  Sullivan  Heiid  Koa<l 
Landholding  Agency;  C;OE 
Property  Numl>(;r;  31901 1492 
Status;  Unutilized 
Reason:  Floodway. 
Tract  517 

).  Percy  Priest  Dam  a«d  Resiinmir 
Suggs  Cret;k  Emhaymen* 
Nashville  Co:  Davkboa  TN  37214- 
lxN:ationt  Interstate  48  to  S.  Motml  fMliel 

Road. 


Landhoilding  Agencjn  GOB 

Property  Number:  319011493 

Status:  Underutilized 

Reason:  FloodiMf. 

Tract  1811 

AVcst  Fork  Launching  Area 

Smyrna  Co:  Rutherford  TN  37187- 

Location:  Florence  Road  near  Enon  ^irfi^ 

Road 
Landholding  Ageacy:  COE 
Prc^rtyNutaber  319011494 
Status:  Und«nililix8d 
Reason:  Floodway. 
Tract  1504 

J.  Perry  Priest  Dam  and  Reservoir 
Lamon  Hill  Recreation  Area 
Smyrna  Co:  Rutherford  TN  37167-* 
Location:  Lamon  Road 
Landholdii^  Afeacy:  OOE 
Property  Nunrfier  319011495 
Status:  Underutiliaed 
Reason:  Floodway. 
Tract  1500 

].  Perry  Priest  Dam  and  Reservoir 
Pools  Knob  Recreation 
Smyraa  C«):  RuthediMd  TN  37167- 
Location:  Jones  MM!  Road 
Landholding  Ageacy:  COE 
Property  Number:  319011496 
Status:  UnderutHraed 
Reason:  Ftoodway. 

Tracts  245, 257,  and  256 

].  Perry  Priest  Dam  and  Reservoir 

Cook  Recwatiow  Area  "^ 

iviashvillc  Co:  DavMaoa  TN  37214- 

Location:  2.2  miles aootli of  laJMntale 40 near 

Saunders  Ferry  Kte. 
lAwdholdiag  Agency:'COE 
Property  Number:  3T901 1497 
Status:  Ifnderatiiiaed 
Reason:  F^odway. 
Tracts  107, 109  and  110 
Ck)rdell  Hull  I^ke  and  Dam  noject 
Two  Prong 

Carthage  Co:  Smith  TN  37830- 
Ijxation:  US  Highway  85 
Lawiholding  Agency: COE 
Property  Number:  31901 1498 
Statu.s:  Unutilized 
Reason:  Floodway. 
Tr.ncts  2919  and  2929 
Cordel!  Hull  I^ke  and  Dam  Proiect 
Sugar  Creek 

G;iinesboro  Co:  Jsckson  TN  38S62- 
Location:  Sugar  Creek  Road 
Landholding  Agency:  COE 
Pro)perly  Number:  319011500  ".      - 

Status:  Unutilized 
Rea.son:  Floodway. 

Tracts  1218  and  1204 

Cordeli  Hull  Lake  and  Dam  Project 

Granville — Alvin  Yourk  Road 

Granville  Co:  Jackson  TN  38564-  ^ 

I .andholding  Agency:  OOE 

Property  Number  319011501 

•Status:  ilnuti^tzed 

Reason:  Floodway, 

Tract  2100 

Cordell  Hull  Lake  and  Dam  Rrajecl 

Galbreaths  Branch 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TH  Highway  S3 

I.andholding  Agency:  COE 

Property  Number:  319011502 


Status:  UmUilizad 

Reason:  Floodway. 

Tract  104  et.  al. 

Cordell  Hull  Lake  and  Dam  Project 

Horshoe  Bend  Launching  Area 

Carthage  Co:  Smith  TN  37030- 

Location:  Highway  70  N 

Landholdiiig  Agency:  COE 

Property  Number:  319011504 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  510,  511,  513  and  514 

J.  Percy  Priest  Dam  and  Reservoir  Project 

Lebanon  Co:  Wilson  TN  37087- 

Location;  Vjvr«t  Creek  Launching  Area, 

Alvin  Sperry  Road 
Landholding  Agenc>':  COE 
Property  Number:  319120007 
Status:  Underutilized 
Reason:  Floodway. 
Tract  A-142,  Old  Hickory  Beach 
Old  Hickory  Blvd. 

Old  Hickofy  Co;  Davidson  TN  37138- 
Landholding  Agency:  COE 
Property  Number:  319130008 
Status:  Underutilized 
Reason:  Floodway. 

Texas 

Tracts  104,  105-1.  105-2  &  118 
loe  Pool  Lake  Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  319010397 
Status:  Underutilized 
Reason:  Floodway. 

Part  of  Tract  201-3 

foe  Pool  Lake  Co:  Dallas  TX 

Landholding  Agency:  COE 

Property  Number:  319010396 

Status:  Underutilized 

Reason:  Floodway. 

Part  of  Tract  323 

loe  Pool  Lake  Co:  Dallas  TX 

Landhoiding  Agency:  COE 

PropertyNumber:  319010399 

Status:  Underutilized 

Reason:  Floodway. 

Tract  702-3 

Granger  Lake 

Route  1,  Box  172 

CriingerCo:  Williamson  TX  76530-9801 

Landimlding  Agency:  COE 

Property  Number:  319010401 

Status:  Unutilized 

Reason:  Floodway. 

Trad  706  . 

Granger  Lake 

Route  1.  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number  319010402 

Status:  Unutilized 

Rcasou:  FloodMray. 

Virginia 

Parcel  1  JByrd  Fieldl  - 

Richmond  lAP 

5660  Beulah  Road 

Richntond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

PropertyNumber:  1«901043S 

Status:  Unutilized 

Reason:  Floodway. 

Parcel  3.  (Byid  Fieid) 

Richmond  lAP 
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5680  Beulafa  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number:  189010436 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Parcel  2.  (Byrd  Field) 
Richmond  lAP 
5680  Beulah  Road " 
Richmond  Co:  Henrico  VA  23150- 
Landholding  Agency:  Air  Force 
Property  Number:  1 89010437 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
ANG  Site 

Camp  Pendleton  _ 

Virginia  Air  National  Guard 
Virginia  Beach  Co:  (See  County)  VA  23451- 
Landholding  Agency:  Air  Force 
Property  Number:  180010589 
Status:  I'nutilized 
Reason:  Secured  Area 

0.07  Arre,  Dismal  Svv«mp  Canal 
West  of  U.S.  Rt.  17 
CJiesapeake  VA 
Landholding  Agency:  COE 
Property  Number:  319210012 
Status;  Unutilized 
Reason:  Other 
Comment:  Inaccessible. 
Washington 

Fairchild  AFB 

SE  corner  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Pro[)erty  Number  169010137 

Status:  Unutilized 

Reason;  Secured  Area. 

Fairchild  AFB 

Fairchild  AFB  Co;  Spokane  WA  99011- 

Location:  NW  corner  of  base 

Landholding  Agency:  Air  Force 

Property  Number  189010138 

Status:  Unutilized 

Reason:  Secured  Area. 

West  Virginia 

Ohio  River 

Pike  island  Locks  and  Dam 

Buffalo  Creek 

Wei  1  sburg  Co:  Brooke  WV 

Landholding  Agency:  COE 

Property  Number:  319011529 

Status:  Unutilized 

Reason:  Floodway. 

MorgantowTi  Lock  and  Dam 

Box  3  RD  »  2 

Morgantown  Co:  Monongahelia  WV  26505- 

Landholding  Agencj':  OOE 

Property  NunAer:  319011530 

Status:  Unutilized 

Reason:  Floodway. 

London  Lock  and  Dam 

Route  60  East 

Rural  Co:  Kanawha  WV  25126- 

Location:  20  miles  east  of  Charleston,  W. 

Virginia. 
Landholding  Agency:  COE 
Property  Number  319011690 
Status;  Unutilized 
Reason:  Other 


Comment:  sa  acres:  very  noirow  strip  of  land 
located  too  ciose  to  bmy  highway. 

(FR  Doc.  94-19577  Filed  8-11-94:  8:45  am] 
BILUNQ  CODE  4210-29-M 


Office  of  ttte  As^stant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3679;  FR^332»-M-04] 

NOFA  for  the  Rental  Voucher  Set- 
Aside  for  Homeless  Persons  With 
Disabilities  for  FY  94;  Amendment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

action:  Notice  of  fund  availability  for 
FY  1994;  Amendment. 


SUMMARY:  The  Department  published  a 
Notice  of  Fund  Availability  (NOFA)  on 
February  1.  1994,  that  announced  the 
availability  of  a  set-aside  of  rental 
voucher  funds  of  up  to  S147.7  million 
for  very  low-income  homeless  persons 
with  disabilities  and  their  families  in  a 
regional  competition.  The  deadline  date 
for  applications  was  May  2. 1994  at  the 
HUD  State  or  Area  Office.  T^e 
Department  received  a  large  number  of 
applications  in  response  to  the  NOFA 
and  began  the  review  and  ratings 
process.  During  the  review  process, 
HUD  determined  tliat  manv  housing 
agencies  (HAs)  did  not  submit  a  request 
for  a  specific  amount  of  Section  8 
budget  authority  in  addition  to  a  request 
for  the  number  of  units,  shown  in  the 
Form  HUD-52515.  The  lack  of  a  budget 
authority  request,  or.  in  the  case  of  some 
HAs,  an  inadequate  budget  authority 
request  based  on  the  number  of  units 
listed  in  the  Form  HUD-52515.  led  to 
circumstances  in  which  the  certification 
in  Attachment  7A  of  the  NOFA  was 
either  rendered  meaningless  (in  the 
absence  of  a  budget  authority  request)  or 
the  application  was  rendered 
unacceptable,  since  the  dollar-for-dollar 
match  requirement  was  not  met.  Based 
upon  the  information  originally 
submitted  by  the  HAs  by  the  May  2, 
1994,  deadline.  HUD  determined  that  a 
large  number  of  applications  would  be 
rejected. 

The  Department  has  decided  through 
this  amendment  to  the  Februar)- 1, 1994, 
NOFA  to  allow  HAs  to  submit  an  initial 
or  revised  request  for  Section  8  budget 
authority.  This  request  must  equal  the 
amount  of  Section  8  budget  authority 
necessar\'  to  fund  the  number  of  units 
requested  in  the  Form  HUD-S2515.  The 
HA  may  request  that  the  HUD  Office 
calculate  this  amount  for  the  HA  if  the 
HA  provides  to  HUD  the  number  of 
units  by  bedroom  size  and  the  average 
monthly  adjusted  income.  It  will  also  be 
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used  as  the  amount  of  supportive 
services  commitments  to  which  the  HA, 
or  other  entity,  commits  itself  in  the 
Attachment  7A  certification.  If  the  new- 
request  for  Section  8  budget  authority 
does  not  match  the  amount  of  budget 
authority  needed  to  fund  the  full  request 
for  units,  as  shown  in  the  Form  HUD- 
52515,  the  apphcation  will  be  rejected. 
HAs  should  be  aware  that  the  new 
request  for  Section  8  budget  authority 
may  affect  the  value  of  the  supportive 
services  certified  by  the  HA  in 
Attachment  7A  of  the  NOFA.  HAs 
should  also  be  aware  that  the  first  jear 
firm  financial  commitments  may  not  be 
modified  although  the  change  in  the 
request  for  Section  8  budget  authority 
may  affect  the  score  received  under 
Selection  Criterion  5:  Documentation  of 
First  Year  Supportive  Services.  HAs  will 
not  be  allowed  to  revise  any  other 
aspect  of  their  applications  and  any 
other  information  submitted  by  HAs 
under  this  amendment  will  not  be 
accepted. 

DATES:  Revised  data  must  be  received  by 
3:00  p.m.,  local  time,  September  1 2. 
1994,  in  the  HUD  Office  to  which  the 
original  application  was  received. 
ADDRESSES:  Submit  revised  data  to  the 
same  HUD  State  or  Area  Office/Native 
American  Programs  Office  to  which  the 
original  application  was  submitted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benuit,  Director,  Operations 
Branch,  Rental  Assistance  Division. 
Office  of  Public  and  Indian  Housing. 
Room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410-aQOO. 
telephone  (202)  708-0477.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD's  TDD  number  (202)  708-4594. 
(These  telephone  numbers  arc  not  toll- 
free.) 


SUPPLEMENTARY  INFORMATION: 
Accordingly,  FR  Do(.kpt  No.  N-93-3679: 
FR  3329-N-Ol,  the  Nolice  of  Fund 
Availability  (NOFA)  for  Fiscal  Year 
1993.  for  the  .Section  8  Set-Aside  for 
Homeless  Persons  with  Disabilities, 
published  in  the  Federal  Register  on 
February  1,  1994  (59  FR  4758).  is 
amended  as  follows: 

I.  On  page  4761,  in  column  'hree. 
paragraph  (10)  is  deleted  and  the 
following  is  inserted  to  read: 

II.  Application  Process  •   •   » 

(B)  Unacceptable  Applications  •  •  • 

(10)  TTie  HA  has  not  provided  an 
estimate  of  the  amount  of  Section  8 
budget  authority  required  to  fund  the 
number  of  units  requested  in  Form 
HUD^SZSIS. 

(11)  The  HA  has  not  submitted  an 
Attachment  7A  certification. 


2.  On  page  4764,  Section  111(B)  is 
revised  to  add  item  (8)  to  read: 

III.  Checklist  for  Application 
Subn^ssion  Requirements  *   *   * 

(B)  Required  Application  Contents 

*   *   « 

(8)  HA  Request  for  Bunge!  Authority 
Each  HA  in  its  application  must  state 
in  dollars  the  amount  of  Section  8 
Budget  Authority  necessary  to  fund  the 
number  of  units  requested  en  Form 
HUD-52515.  The  HA  ms>  request  that 
the  HUD  Office  calculete  this  amount 
for  the  HA  if  the  HA  provides  to  HUD 
the  number  of  units  by  bedroom  size 
(see  Section  B  of  Form  HUD-52515)  and 
the  average  monthly  adjusted  income 
(see  Section  H  of  Form  HUD-52515). 

Dated:  August  4, 199^ 
Joseph  Shuldiner, 

Assistant  Secretary  ioT  PuhJic  nr.d  Indian 

Housii\g. 

IFRDoc.  94-19698  Filp<i  8-n-!"<-i.  f*:-l.j  .'=mi 

BILLING  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Public  Advisory 
Group;  Notice  of  Public  Meeting 

AGENCY:  Department  of  the  Interior. 
Office  of  the  Secretary. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secrtlnry  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  .-advisory 
Group. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday  and  Thursday.  October 
12-13, 1994,  at  8:30  a.m.  in  the  first 
floor  conference  room.  645  "G"  Street. 
Anchorage,  Alaska. 

ADDRESS:  Questions  or  comr.,('nts  con  be 
addressed  to:  Department  of  the  Interior, 
Office  of  Environmental  Po]Jc\  and 
Compliance,  1689  "C"  Street.  Suite  119, 
Anchorage,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter.  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C'"  Street,  Suite 
119,  Anchorage,  Alaska.  (907)  271- 
5011.  He  can  also  be  reached  by 
addressing  PGates@10S.DOI. GOV  on 
Internet. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991  ard  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 


in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Civil  Action 
No.  A91-081  CV.  The  agenda  will 
include  the  review  of  habitat  protection 
activities,  discussion  of  reistoration 
issues  identified  by  Public  Advisory 
Group  members,  review  of  and 
comment  on  the  draft  1995  Work  Plan, 
and  status  reports  on  various  restoration 
activities. 

Dated:  August  8,  1994    ^ 
Wiliie  R.  Taylor, 

Acting  Director,  Office  of  Environmentr.i 
Policy  and  Compliance. 
IFR  Doc.  94-19684  Filed  8-11-94:  8:43  b.t,! 
BlLUNG  CODE  4310-RG-M 


Bureau  of  Land  Management 

[Docket  No.  4310-ON-P;Mt-060-02-4333- 
"1 

Montana  Off-Road  Vehicle  Designation 

AGENCY:  Department  of  the  Interior. 
Bureau  of  Land  Management. 
ACTION:  Notice  to  limit  off-road  vehii  le 
use  on  public  lands. 

SUMMARY:  Notice  is  hereby  given  that 
beginning  September  1, 1994,  the  use  of 
off-road  vehicles  (ORV)  is  limited  on 
public  lands  within  the  Chain  Buttes/ 
Dunn  Ridge  area  in  northern  Petroleum 
County,  Montana.  This  will  be  in  effect 
during  the  bird  and  big  game  hunting 
season  as  established  by  the  Montana 
Department  of  Fish,  Wildlife  and  Parks 
in  accordance  with  the  authority  and 
requirements  of  regulation  43  CFR    . 
8364.1. 

DATES:  This  designation  will  only  l»c  in 
effect  between  September  1, 1994  and 
December  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Otto,  Judith  Resource  Area 
Manager,  Bureau  of  Land  Management 
(BLM),  P.O.  Box  1160,  Airport  Road. 
Lewistown,  MT  59457. 
SUPPLEMENTARY  INFORMATION:  This  block 
management  area  (BMA)  includes 
92,810  acres.  Public  land  is 
administered  by  the  BLM,  Judith 
Resource  Area,  Lewistown  District.  This 
designation  is  the  result  of  a  cooperativp 
effort  among  private  landowners,  U.S. 
Fish  and  Wildlife  Service,  Montana 
Department  of  Fish,  Wildlife  and  Parks. 
Montana  Department  oi  State  Lands  and 
the  BLM.  The  purpose  of  this 
designation  is  to  prevent  damage  to  soil, 
vegetation  and  scenic  resources,  to  open 
additional  private  and  state  lands  for 
banting  and  to  reduce  landowner/ 
recreationist  conflicts  so  as  to  provide  a 
higher  quality  hunt. 

The  off-road  vehicle  limitation  <irea  is 
located  in  northern  Petroleum  County. 


Montana.  It  iocludes  all  public  lands 
administered  by  the  BLM  north  of  the 
Crooked  Creek  and  Dunn  Ridge  roads. 
Hunting  within  the  described  block 
will  be  subject  to  the  following  rules 

1.  All  off-road  vehicle  travel  is 
prohibited. 

2.  All  roads  not  shown  on  this  map 
or  signed  as  open,  are  closed  to 
motorized  vehicle  use  with  the 
exclusive  exception  of  retrieving 
downed  big  game.  Big  game  retrieval  is 
allowed  between  10  a.m.  and  2  p.m. 
daily  on  open  or  closed  roads.  Prior  tci 
or  after  these  hours,  motorized  vehicles 
are  not  permitted  on  closed  roads  or  off 
roads.  No  o£f-road  vehicle  use  will  be 
allowed  on  any  lands  within  this  BMA. 

3.  All  public  Und  in  this  management 
area  is  open  to  walk  in  hunting. 

4.  The  private  Und  in  this 
management  area  is  open  to  walk  in 
hunting,  except  around  residential 
areas,  shipping  pastures  and  portions  of 
the  VVeingart.  Iverson,  Sikveland  and 
Square  Butte  Crazing  Association 
Ranches  (these  are  individually  signetl 
at  reasonable  access  and  boundary 
points}. 

5.  Camping  on  private  land  requires 
landowner  permission. 

6.  Camping  is  permitted  on  public 
land  {14-day  stay  limit)  within  100 
yards  of  open  roads.  Direct  access  by 
motor  vehicle  is  permitted  to  and  from 
campsites  using  the  most  direct  route  to 
avoid  damage  to  soils  and  vegetation. 
Such  camping  is  also  allowed  within  a 
reasonable  distance  down  closed  roads, 
after  obtaining  a  special  use  permit 
issued  by  the  (udith  Resource  Area. 

7.  Use  of  state  land  is  governed  by  the 
Department  of  State  Land  (DSL) 
regulations.  There  are  four  major  areas 
where  these  rules  differ  from  those  usetl 
in  the  rest  of  this  BMA.  These  include: 
(1)  A  DSL  recreational  use  license  is 
required  for  general  recreational  use;  (21 
Camping  is  allowed  within  200  feet  of 
ciii  open  road  and  is  limited  to  two  days 
only:  (3)  No  open  fires  or  fireworks  arc 
allowed;  and  (4)  Horses  cannot  be  kept 
on  state  lands  overnight. 

8.  Outfitters  and  other  recreationists 
must  use  certified  weed  free  hay  on 
BLM  and  DSL  land  for  their  livestock 

DaTed:  August  3. 1994. 
B.  Gene  Miller, 
Associate  District  Manager. 
IFR  Doc.  94-19723  Filed  8-11-94;  8:45  ami 
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Vehicle  Route  Closure 

AGENCY:  Bureau  of  Land  Management. 
(BLM),  DOI. 
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ACTION:  Notice. 


SUMMARY:  A  portion  of  two  dead-end 
vehicle  routes  on  Federal  public  lands 
located  along  the  east  side  of  the  Pueblo 
Mountains  in  Harney  County,  Oregon, 
are  being  closed  to  all  motorired  and 
mechanized  (bicycles,  etc.)  vehicular 
traffic,  except  as  noted  below,  under  the 
provisions  of  43  CFR  8364.1. 
Sl>PPL£ll€NTAny  INFORMATXM:  The 
closures  include  the  following  two 
routes: 

(1)  The  route  that  follows  Little 
Cottonwcod  Creek  to  the  west  will  be 
closed  at  ,7  mile  west  from  where  the 
route  begins  on  the  Fields/Denio  County 
Road  m  the  SEV^NW'A  sec.  28.  T.  39  S.l 
R.  35  E.,  Willamette  Meridian. 
approximately  1.5  miles  west  to  its  dead 
end. 

(2)  A  secondary  route  off  the  main 
route  that  follows  Arizona  Creek  will  be 
closed  beginning  2  miles  from  the 
Fields/Denio  County  Road  heading  west 
in  the  SWV«SW V«  sec.  32.  T.  39  S..  R. 
35  E..  Willamette  Meridian, 
approximately  1-mile  north  to  its  dead 
end.  These  routes  are  being  closed  to  all 
motorized  and  mechanized  vehicles 
with  the  following  exceptions: 

1.  Law  enforcement  and  other 
emergency  personnel  while  engaged  in 
emergency  operations  and  onicial 
duties. 

2  BLM  employees  while  engaged  in 
approved  official  duties. 

3.  Approved  reclamation  actions 
designed  to  restore  the  routes  back  to  a 
more  natural  condition  that  existed 
prio.'-  to  the  route(s)  existence. 

Failure  to  comply  with  this  closure 
may  result  in  a  fine  of  not  more  than 
S  t  .000  or  imprisonment  not  to  exceed 
12  months,  or  both,  in  accordance  with 
43  CFR  8360.0-7. 

These  closures  are  being  initiated  to 
better  protect  sensitive  plant  species 
that  are  found  in  the  Pueblo  Foothills 
Research  Natural  Area,  protect 
reclamation  projects  allowing  vegetation 
to  become  reestablished,  enhance 
wilderness  values  within  the  Pueblo 
Mountains  Wilderness  Study  Area  (2- 
81).  prevent  any  further  illegal 
expansion  of  vehicle  routes  within  the 
Wilderness  Study  Area,  and  safety 
concerns  regarding  deterioration  of  the 
roulefs)  due  to  washouts.  An 
Environmental  Assessment  of  the 
closure  is  available  for  inspection  at  the 
address  listed  below. 

EFFECTIVE  DATES:  The  closures  will  be 
effective  upon  posting  and  closure  of 
the  route(s)  by  the  Authorized  Officer. 
These  closures  are  permanent. 
FOR  FURTHEA  INFORMATION  CONTACT: 
Glenn  Patterson.  Andrews  Resource 


Area,  Area  Manager,  or  Scott  Moore. 
District  Wilderness  Specialist.  HC  74- 
12533  Hwy  20  West.  Hines.  Oregon 
97738.  telephone  (503)  573-5241. 

Dated:  August  5.  1994. 
Glenn  T.  Pattersoa, 
Andrews  Resource  Arva  Manaj^er 
(PR  Doc.  94-19695  Filed  8-11-94.  8  45  ami 
BILLING  COOC  4312-02-M 


PD-942-04-321A-02] 

Idaho:  Filing  of  Plats  of  Survey;  Maho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management.  Boise.  Idaho,  effective 
9:00  a.m..  August  4.  1994. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdi  visional  lines,  and  the  survey  of 
Lot  6  in  section  10.  Township  9  North. 
Range  17  East.  Boise  Meridian.  Idaho. 
Group  No.  871.  was  accepted  August  2. 
1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastml  Survey. 
Idaho  State  OfHoe.  Bureau  of     nd 
Management.  3380  Americana  Terrace. 
Boise.  Idaho.  83706. 

Dated:  August  4, 1994 
Duane  E.  Olsea. 

Chief  Cadastral  Sunryor  for  tdaho 

IFR  Doc  94-19566  Fi'.ed  5-11-94;  8  4'.  am! 
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[10^942-04-321  A-02] 


Idaho:  Filing  of  Plats  of  Survey,  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management.  Boise.  Idaho,  effective 
9:00  a.m..  August  4,  1994. 

The  plat  representing  the  dep'>ndent 
resurvey  of  portions  of  the  west 
boundary  and  subdivision  of  section  7. 
and  the  survey  of  Lot  10  in  section  7. 
Township  14  North.  Range  19  East. 
Boise  Meridian.  Idaho.  Croup  No  872. 
was  accepted  .\ugust  2. 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Survey, 
Idaho  State  Office.  Bureau  of  Land 
Management.  3380  Atnericana  Terrace. 
Boise.  Idaho.  83706. 
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Dated:  August  4,  1994. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  94-19667  Filed  8-11-94;  8:45  am] 

BILLING  CODE  431»-QO-M 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Shenandoah 
Salamander  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMINARV:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  Shenandoah  salamander 
(Plethodon  shenandoah).  The 
Shenandoah  salamander  is  limited  to 
mountain  slopes  within  the  boundaries 
of  Shenandoah  National  Park  in  Page 
and  Madison  Counties.  Virginia.  It  was 
listed  as  endangered  in  1989  due  lo 
competition  with  the  redbacked 
salamander  [Plethodon  cinereus]  and 
eventual  succession  of  the  Shenandoah 
salamander's  talus-slope  habitat  to 
conditions  favoring  the  redbacked 
salamander.  Human-related  factors 
potentially  affecting  the  Shenandoah 
salamander  include  potentially  adverse 
physiological  and/or  reproductive 
effects  associated  with  acid  deposition, 
and  defoliation  of  trees  associated  with 
non-native  insect  outbreaks.  The 
primary  recovery  strategy  for  this 
species  is  to  minimize  any  human- 
related  impacts  on  the  Shenandoah 
salamander  while  monitoring  the  effects 
of  natural  competition.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  Plan. 
DATES:  Comments  on  the  dr.! ft  Recoverv 
Plan  must  be  received  Fa/^.:  hhjit  12. 
1994  to  receive  consideration  In  the 
Service. 

ADDRESSES:  Persons  wishing  to  nn  ii>w 
the  (Iraft  Recovery  Plan  can  rjbtain  a 
cop\  Mom  the  U.S.  Fish  and  WiUilit'e 
Service.  Region  Five.  300  WeslRnte 
Center  Drive.  Hadllev,  Massachusetts 
0103.5-9589.  telephone  (413)  2.")3-Hf)28. 
Comments  should  be  sent  to  this 
address,  to  the  attention  of  .Mary  Parkin 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  J.  Parkin  (see  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  .ind 


Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  tlie  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  established  criteria  for  the 
recovery  level  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.]  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(fl  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  t^e  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Shenandoah  Salamander 
(Phthodon  shenandoah]  Recovery  Plan. 
This  small  woodland  salamander  is 
known  only  from  the  northeast  to 
northwest-facing  talus  slopes  of  three 
nujuniains— Hawksbill,  The  Pinnacles, 
and  Stony  Man — all  within  the 
boundaries  of  Shenandoah  National 
Park  in  Page  and  Madison  Counties, 
Virginia. 

The  effects  of  fires,  farming,  and 
timbering  operations  prior  to  1936 
(when  the  Park  was  established)  on  the 
current  limited  distribution  of  the 
.Sh(>nandoah  salamander  are  unknown. 
In  its  present  environment,  however,  the 
primary  threats  to  the  salamander 
appear  to  be  competition  with  the 
iiggrepsive  and  successful  red-backed 
salamander  (which  confines  the 
Shenandoah  salamander  to  a  few 
relatively  dry  talus  areas  prit  occupied 
by  thp  competitor),  anri  e\i'ntual 
succession  of  these  talus  areas  to 
moister  habitat  more  suitable  for  the 
n-d-t«K;ked  salamander.  The  red-backed 
salamuider  is  widely  distributed  and 
completely  surrounds  each  of  the  three 
isolat»;s  of  the  Shenandoah  salamander. 

Against  this  backdrop  of  naturally 
occurring  threats  to  the  salamander's 
continued  existence,  two  major. 
relatively  recent  anthropogenic  factors 
appear  to  have  the  potential  of  further 
endangering  this  species  as  well  as 
threatening  other  faunal  and  floral 
components  of  the  ecosystem  it 
inhabits.  These  include:  (1)  defoliation 


of  trees  w  ithin  its  habitat,  associated 
with  outbreaks  of  gypsy  moths,  hemlock 
woolly  adelgids.  or  other  introduced 
forest  pest  species;  and  (2)  further  - 
debilitation  of  overstory  vegetation, 
changes  in  soil  chemistry,  and  direct 
impacts  to  the  salamanders  associated 
with  acid  deposition  and  other  sources 
of  air  pollution. 

Because  the  Shenandoah  salamander 
represents  an  unusual  case  in  which 
natural  factors  play  a  major  role  in  its 
present  endangerment,  the  recovery 
objective  is  to  stabilize  this  species. 
Recovery  activities  will  focus  on 
minimizing  human  impacts  on  the 
Shenandoah  salamander  and 
conducting  long-term  monitoring  to 
detect  any  significant  changes  in  size  or 
demographic  structure  of  Shenandoah 
salamander  populations  as  well  as  any 
shifts  in  distribution  between  this 
species  and  the  red-backed  salamander. 
Studies  to  examine  impacts  of  acid 
deposition,  forest  defoliators,  and 
control  agents  will  be  conducted  if  it  is 
determined  that  Shenandoah 
salamander  habitat  is  susceptible  to 
defoliation.  All  Park  maintenance  and 
management  activities  will  be 
conducted  in  a  way  that  is  compatible 
with  Shenandoah  salamander 
populations. 

"The  draft  Recovery  Plan  is  being 
submitted  for  agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Plan. 

Authority 

The  authority  for  this  action  is 
.Section  4(0  of  the  Endangered  Species 
Act,  1()  U.S.C.  1533(f). 

Uiit.'d:  Aii;?ust  5.  1094. 
Riilph  Pisupia, 
Artinii  for Ih'nional  Director. 
IFR  Do. .  04-101)07  Filed  8-11-04:  8:-?S  .jjiil 
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National  Park  Service  . 

Public  Review  of  the  Finding  of  No 
Significant  Impact  on  the  Designation 
of  Upper  Klamath  River  into  the 
National  Wild  and  Scenic  Rivers 
System 

AGENCY:  National  Park  Service,  Inti^rior. 
action:  Public  Review  of  Finding  of  No 
Significant  Impact. 
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SUMMARY:  The  National  Park  Service  is 
releasing  for  public  review  its  finding 
that  the  designation  of  the  upper 
Klamath  River.  Oregon,  into  the 
National  Wild  and  Scenic  Rivers  System 
will  not  result  in  impacts  significantly 
affecting  the  quahty  of  the  environment. 
The  river  has  been  found  ehgible  for  the 
national  system,  and  the  state  of  Oregon 
has  met  all  requirements  for  designation 
of  the  river  through  section  2(a)(ii)  of 
the  National  Wild  and  Scenic  Rivers 
Act. 

DATES:  Comments  must  be  received  by 
September  9,  1994. 

ADDRESSES:  Copies  of  the  Finding  of  No 
Significant  Impact  and  the  Klamath 
Wild  &  Scenic  River  Eligibility  Report 
and  Environmental  Assessment  are 
available  from:  Cheryl  Teague.  National 
Park  Service,  Pacific  Northwest 
Regional  Office,  909  First  Avenue, 
Seattle,  Washington  98104-1060. 
telephone  (206)  220-4112;  or  Jim 
Vienop,  Bureau  of  Land  Management, 
Klamath  Falls  Resource  Area,  2795 
Anderson  Avenue,  Building  25, 
Klamath  Falls,  Oregon  97603.  telephone 
(503) 883-6916. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cher>'l  Teague,  National  Park  Service. 
Pacific  Northwest  Regional  Office,  909 
First  Avenue.  Seattle.  Washington 
98104-1060,  (206)  220-4112. 

Dated:  August  8, 1994. 
Charles  H.  Odegaard. 

Regional  Director,  National  Park  Serx'ice. 
[FR  Doc.  94-19802  Filed  8-11-94;  8:45  am] 
BILUNG  CODE  4310-70-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-No.  491 X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— In  Polk 
County,  FL 

CSX  Transportation.  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  its  line  of 
railroad,  known  as  the  Lake  Alfred 
Branch,  between  milepost  AW-836.0 
and  milepost  AW-839.5.  a  distance  of 
approximately  3.5  miles,  in  Polk 
County,  FL. 

CSXT  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 


Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor- of 
the  complainant  vdthin  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  puWication).  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment — Goshen.  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  11.  1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  '  must 
be  filed  by  August  22. 1994.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  1, 1994.  with: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  500  Water  St..  J150, 
Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  anv.  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  17,  1994. 
Interested  persons  may  obtain  a  copv  of 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  ComrriMions 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  lo 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Sen-ice  Rail  Lines.  5  I.C.C.  2d 
377  (W89).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  anti  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Msist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  u^e 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use.'rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  4.  1994 

By  the  Co.T.iTiission.  David  M.  Konschnik. 
Director,  Office  of  Proceeding"; 
Vernon  A.  Williams. 

Acting  Secretary-.  " 

IFR  Doc.  94-19715  Filed  8-11-94:  8:45  a.Ti) 

BILLING  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  94-33] 

Phillip  L.  Brown,  D.D.S.;  Revocation  of 
Registration  „ 

J 
On  July  23, 1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Phillip  L.  Brown, 
D.D.S.  (Respondent)  of  Aurora. 
Colorado.  The  Order  to  Show  Cause 
sought  to  revoke  Respondent's  DEA 
Certificate  of  Registration.  AB2731998, 
and  to  deny  any  pending  applications 
for  renewal  of  such  registration.  The 
Order  to  Show  Cause  alleged  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
823(f).  Specifically,  the  Order  to  Show 
Cause  alleged  that  Respondent 
administered  lethal  doses  of  Demerol,  a 
Schedule  II  controlled  substance,  and 
Valium,  a  Schedule  IV  controlled 
substance,  while  attempting  to  sedate  a 
patient;  and  as  a  result  of  such  act.on^ 
Respondent  pled  guilty  to  and  was 
convicted  of  one  count  of  man.->laughter 
in  the  State  of  Colorado  and  voluntarily 
surrendered  his  dental  license  to  the 
Colorado  State  Board  of  Dental 
Examiners  (Board),  effective  .August  19. 
1992. 

Respondent,  acting  on  his  own  behalf, 
filed  a  timely  request  for  a  hearing.  The 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Thereafter,  the  Government 
filed  a  motion  for  summary  disposition 
alleging  that  Respondent  no  longer  had 
state  authority  to  handle  controlled 
substances.  Respondent  did  not  file  a 
response  to  this  motion. 
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On  May  17, 1994,  the  administrative 
law  judge  issued  an  order  stating  that 
the  motion  for  sununary  disposition  was 
warranted  as  there  was  no  question  of 
material  fact  involved.  Furthermore,  be 
explained  that  the  DEA  lacks  statutory 
authority  to  register  a  practitioner 
unless  the  practitioner  currently  has 
state  authority  to  handle  cunirulled 
substances  and  concluded  that 
Respondent  is  without  authujity  to 
handle  controlled  substances  in  the 
State  of  Coloratio.  Conssqupntiv.  the 
administrative  law  judge  granted  the 
Government's  motion  for  sunimnry 
disposition  and  r^ccmmcndpd  tb.if 
Respondent's  DEA  Cprtiiicafe  tij 
Registration  be  revok;^cl.  No  excpfions 
were  filed  and  on  Jur.n  17, 1994,  the 
:  entire  record  of  thesw  proceeiiiiiRs  was 
transmitted  to  the  Drputy 
Administrator. 

After  a  careful  revii'w  of  Iht:  rrt;»rd  in 
this  matter,  the  Deputy  A<!ir-i;-iistrator 
.idopts  the  administrative  law  jud-^e's 
recomnjendaiion.  DEA  tiof^s  r.tjt  have 
the  authority  under  the  ronlrillcd 
Substantx-s  Act  to  grant  a  regi.st ration  to 
a  practitioner  if  that  practitionpi  is  not 
authorized  by  a  stale  to  h;)ii{i;i' 
t  ontrolled  substances.  S*fe  UoKion  Pia, 
M.D.,  Docket  No.  86-54,  51  FR  41168 
(1986);  George  S.  Heath,  M.D.  Do«.ket 
No.  86-24,  51  FR  26610  (198H).  Dtile  D 
Shahan,  D.D.S.,  Docket  No.  8.S-.S7,  51 
FR  23481  (1986).  There  is  no  t^vidi'm^e 
in  the  record  to  contradict  the 
Government's  position  that 
Respondent's  Colorado  dental  li<»rii.se 
has  been  revoked  pursuant  to 
Respondent's  surrender  of  his  dental 
license  and  that  his  authority  to  handle 
controlled  substances  in  the  Stale  of 
Colorado  has  been  nullified. 
CJbnsequently,  revocation  of 
Respondent's  DEA  rpgistration  is 
warranted. 

The  Deputy  Admiiiistnttor  concurs 
with  the  administrative  law  )udgc's 
granting  of  the  Government's  motion  for 
i>ammary  disposition.  In  the  absimcc  of 
a  question  of  material  fai.i,  a  plenary 
aiiversary  administrative  procetjding  is 
not  required.  See  United  States  v. 
(Mnsolidated  Mines  and  Smelting 
Company.  Ltd..  445  F.2d  432,  453  I'Jth 
Cir.  1971);  N.LB.B.  v.  International 
Association  (^Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  541) 
F.2d  634  (9th  Or.  1977);  Alfred 
Tennyson  Smuithwoite,  NJ).,  Ducket 
No.  77-29,  43  FR  11873  (1978). 

Accordingly,  the  Deputy 
Administntor  of  the  Drug  Enfon  ement 
AdininistratioD,  pursuant  to  the 
authoTity  vested  in  him  by  21  U.S.C  823 
and  824  and  28  CFR  0.100(b)  and  ai04 
(59  FR  23637).  hereby  orders  th^  DEA 
Certincate  of  RegisttalioD.  AB2731098. 


previously  issued  to  Phillip  L.  Brown, 
D.D.S.,  be,  and  it  hereby  is,  revoked  and 
that  any  pending  applications  for 
renewal  of  such  registration  be,  and  they 
hereby  are,  denied.  This  order  is 
effective  August  12,  1994. 

Dated:  August  5,  1994. 
Slepbe*  H.  Greene, 

Dfputy  Administrator. 

|FR  Doc.  94-19700  FiJ«d  8-11-94;  8:45  ami 

BILLING  CODE  4410-09-M 


[Docket  No.  93-76) 

Diana  J.  Smith,  M.D.,  Revocation  o1 
Registration 

On  August  9.  1993,  the  Deputy 
Assistant  AdminisTr.itor,  Office  (jf 
Diversion  Control,  Drug  Enfon  oment 
Administration  (DEA),  issuetl  an  Order 
to  Show  Cause  to  Diana  J,  Smith,  M.D. 
(Respondent).  The  Order  to  Show  Qiuse 
sought  to  revoke  Respondent's  IDEA 
Certificate  of  Registration,  AS29669iy, 
issued  to  her  in  Arizona  and  to  deny 
any  pending  applications  for  renewal  of 
such  registration.  The  Onler  to  Show 
cau.se  alleged  that  Respondent's 
t^rontinued  registration  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(0- 

Respondent  filed  a  timely  request  for 
a  hearing.  The  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Before  the  hearing  nould 
be  scheduled,  the  Arizona  Board  of 
Me«lif:4l  Examiners  (Board)  entered  into 
a  consdnt  derjee  with  Respondent,  in 
whi»Ji  Respondent  volimtarily 
relinquished  her  license  to  practice 
medicine  in  the  State  of  Arizona, 
effective  October  14, 1993.  The 
Coverament  then  filed  a  motion  for 
summary  disposition  based  upon  the 
Board's  order,  alleging  that  since 
Respon<ient  was  not  currently 
authorized  to  handle  controlled 
subslaiK;p.s  in  the  State  of  Arizona,  DKA 
I  ould  aot  continue  to  register 
Respondent  in  that  stale.  Respondent 
filed  a  response  to  this  motion,  arguing 
that  her  DEA  registration  should  not  l>e 
nnoked  because  she  still  had  current 
medif;ijl  licenses  in  two  other  states. 
Virginia  and  North  Carolina,  and  was 
applying  for  medical  licensiue  in  the 
State  of  Washington  where  she  currently 
resides. 

On  April  18, 1994,  the  administrative 
law  fudge  issued  her  opinion  and 
recommended  decision.  The 
administrative  law  judge  stated  that  the 
motion  for  summary  disposition  was 
warranted  as  there  was  no  question  of 
material  fact  involved.  Furthermore,  she 
explained  in  her  opinion  that  the  only 
relevant  medical  license  was  the  one 


that  Respondent  formerly  held  in 
Arizona,  since  Respondent's  DEA 
registration  was  issued  to  her  in  that 
state.  The  administrative  law  judge  then 
noted  that  the  DEA  lacks  statutory 
power  to  register  a  practitioqer  imless 
the  practitioner  holds  state  authority  to 
handle  CAntrolled  substances  and 
concluded  that  Respondent  is  without 
authority  to  handle  controlled 
substances  in  the  State  of  Arizona. 
Consequently,  the  admirustrative  law 
judge  granted  the  Government's  motion 
for  summary  disposition  and 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
No  exceptions  were  filed  and  on  May 
23,1 994 ,  the  entire  record  of  thes;? 
proceedings  was  transmitted  to  the 
Deputy  Administrator. 

After  a  careful  review  of  the  record  in 
this  matter,  the  Deputy  Administrator 
adopts  the  administrative  law  fudge's 
opinion  and  recommended  decision.  As 
DEA  has  consistently  held,  the  DEA 
dijes  not  have  the  authority  under thf? 
Controlled  Substances  Act  to  grant  a 
registration  to  a  practitioner  if  that 
practitioner  is  not  authorized  by  a  sf.ife 
to  handle  controlled  substances.  See 
Ramon  Pla.  M,D.,  E)ockQl  No.  86-54.  51 
FR  41168  (1986):  George  S.  Heath,  M.D. 
Docket  No.  86-24.  51  FR  26610  (1986); 
Dale  D.  Shohan,  D.D.S..  Docket  No.  85- 
57,  51  FR  23481  (1986).  There  is  no 
evidence  in  the  record  to  contraili*  t  the 
Government's  position  that 
Respondent's  Arizona  medical  li^-nse 
has  been  revoked  and  that  her  authority 
to  handle  controlled  substances  in  the 
State  of  Arizona  has  been  nu)iin*Hl. 
Furthermore,  Respondent  has  not 
reque.sted  modification  of  her  DEA 
registration  to  one  of  the  two  states 
where  she  currently  holds  medic^d 
licenses.  Consequently,  revocation  of 
Respondent's  DEA  registration  is 
warranted. 

The  Deputy  Administrator  concur-s 
with  the  administrative  law  judgtVs 
granting  of  the  Government's  motion  for 
summary  disposition.  In  the  absence  of 
a  ({ucstion  of  material  foot,  a  plenary 
adversary  administrative  proceeding  is 
not  required.  See  United  States  v. 
Consolidated  Mines  and  Smelting 
Company,  Ltd.,  445  F.2d  432.  453  (9th 
Cir.  1971);  N±JiM.  v.  International 
Association  of  Bridge,  Structiutd  and 
Ornamental  Ironworkers,  AFL-OO,  549 
F.2d  64  (9th  Cir.  1977);  Alfred  Tennyson 
Smurthwaite.  NJ).,  Docket  No.  77-29, 
43  FR  11873  (1978). 

Accordingly,  the  Deputy 
Administrator  of  the  E^ug  Eaforcement 
Administxation.  pursuant  to  the 
authority  vested  in  bim  hy  21  U.S.C  623 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637).  hereby  orders  that  I^A 
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Certificate  of  Registration,  AS2966919, 
previously  issued  to  Diana  J.  Smith, 
M.D.,  he,  and  it  iiereby  is,  revoked  and 
that  any  pending  applications  for 
renewal  of  such  registration  be,  and  they 
hereby  are,  denied.  This  order  is 
effective  August  12, 1994. 

Dated:  August  5. 1994. 
Stephen  H.  Greene, 

Deputy  Administrator. 

[FR  Doc.  94-19701  Filed  8-11-94;  8:45  am] 

BILLING  CODE  441(M>»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Cooperation;  Amended  Notice  of 
Hearing  on  Submissions  #940001  and 
#940002 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Amended  notice  of  hearing. 

SUMMARY:  On  July  28, 1994.  the 
Department  announced  in  the  Federal 
Register  a  hearing,  scheduled  for  August 
31,  1994,  at  10:00  a.m.,  on  Submissions 
#940001  and  #940002.  The  purpose  of 
this  amended  notice  is  to  announce  a 
change  of  the  time  and  date  for  the 
hearing  and  a  corresponding  change  of 
the  date  for  submitting  written 
statements  or  briefs  and  requests  to 
present  oral  testimony. 
DATES:  The  hearing  will  be  held  on 
September  12, 1994,  commencing  at 
9:00  A.M.  Persons  wishing  to  provide 
information  or  present  their  views  on 
matters  related  to  the  review  of 
Submission  #940001  or  #940002  may  do 
so  by  filing  written  statements  or  briefs 
with  the  U.S.  National  Administrative 
Office,  which  must  be  received  by 
August  31, 1994.  Persons  desiring  to 
present  oral  testimony  at  the  hearing 
must  submit  a  request  in  writing  at  the 
time  the  written  statement  or  brief  is 
filed. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Room  N- 
3437,  Washington.  DC  20210.  Written 
statements  or  briefs  and  requests  to 
present  oral  testimony  may  be  mailed  or 
hand  delivered  to  the  U.S.  National 
Administrative  Office,  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Room  C-4322.  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  T.  Garza.  Secretary,  U.S. 
National  Administrative  Office, 
Department  of  Labor.  200  Constitution 
Avenue.  N.W..  Room  C-4322. 


Washington,  DC  20210.  Telephone: 

(202)  501-6653  (this  is  not  a  toll-free 

number). 

SUPPI.EMENTARY  INFORMATION:  Please 

refer  to  the  notice  published  on  July  28, 

1994  in  the  Federal  Register  (59  FR 

38492)  for  supplementary  information. 

Signed  at  Washington,  DC  on  August  10, 
1994. 

Irasema  T.  Garza. 

Secretary,  U.S.  National  Administrative 
Office. 

(FR  Doc.  94-19914  Filed  8-11-94;  8:45  am] 

BILLING  CODE  4510-2S-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basis  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  19  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  pubUc  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 


current  construction  industry  wage 
determinations  frequently  and  in  large 
volmne  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  pdd  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encoiu-aged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
vkTiting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts  '  are  listed  by 
Volume  and  State: 

Volume  I 

Massachusetts 

MA940017  (Aug.  12.  1994) 

MA940018  (Aug.  12,  1994) 

MA940019  (Aug.  12, 1994) 
Maine 

ME940028  (Aug.  12,  1994) 

ME940029  (Aug.  12,  1994) 

ME940030  (Aug.  12,  1994) 

ME940031  (Aug.  12,  1994) 

ME940O32  (Aug.  12,  1994) 

ME940033  (Aug.  12. 1994) 

ME940034  (Aug.  12. 1994) 

ME940035  (Aug.  12. 1994) 
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MEMOOW  (Aug.  12. 19»^) 
ME940e37  {Ai«.  12. 1994) 

VohuneO 

VifgioM 
V  A9401 1 2  (August  1 2, 1 994 ) 

Volume  m 
GAS40Q83  (At«  12, 1994) 

ModificirtMm  toGcmrai  Wage 
UBnmiiRalHMM  Dkmmris 

The  number  of  dedsicms  listed  in  the 
Gbvemment  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Vdume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  foDowinglhe  decisions 
being  modified. 

Vahunel 

ComiectJcur 
CT940a(n  fjrt^  11. 1994) 
CT9400O3  O^IlL  11. 1994) 
CT9400IH  iF^  1 1. 1994) 

Massachoaens 

MA9400Q1  (F^  11. 1994] 
Maine 

ME940003  (Feb.  1 1 .  1994) 
New  York 

NY9400(a  fFeliL  11. 1994) 

NY940020  (Feb.  11. 1994) 

Volume  n 

Dictrict  of  Cot 

DC940001  (P*b.  11. 1994J 
Maryland 

MD940034  fFeb.  11. 1994) 

MD940048  (Fetv  11. 1994) 
Viiginia 

VA94002S  CFefa.  11. 1994) 

VA940034  (Fetx  11. 19M) 

VA94004«  IFcb.  11. 1994) 

VA940ltt2  IPeb.  11. 1994) 
-VA940O54  (Feb.  11. 1994) 

VA9400S8  (Feb.  U.  1994) 

VA940080  (Feb.  1 1 .  1994) 

VA940104  (Feb.  11,  1994) 

VA940105  (Feb.  11,  1994) 

VA94(nG8  (Apr.  11.1994) 

Volume  111 
Georgia 

GA940003  (Feb. 

GA040011  (Feb. 

GA940048  (Feb. 
Kentucky 

KY940003  (Feb. 

KY940004  (Feb. 

KY940006  (Feb. 

KY940O07  (Feb. 

KY940025  (Feb. 

KY940027  (Feb. 

KY940028  (Feb. 

KY940029  (Feb. 

KY940032  (Feb. 

KY940035 (Feb 

KY940054  (Feb. 


11. 1994) 
11.1994) 
11,  1«W4) 

11,  1994) 
11,  1994) 
11,  1994) 
11,  1994) 
11,  1994) 
11,  1994) 
11,  1994) 
11,1994) 
11,1994) 
11,1994) 
11,1994) 


Vo;u«ieV 
lows 

1A9I0010  (Feb 

IA940(n6  (Febk 

1A940032  (Fek 
Kansas 

KS940Q19  (Feb. 

KS940O2O  (Feb. 

1CS940021  (Fab. 

KS940023  (Feb. 

KS940026  (Feb. 
Nebraska 

NE«40001  (Feb. 

NE940003  (Feb. 

NE940OO4  (F«b. 

NE940005  (Feb. 

NE940G09  (Feb. 

NE940010  (Feb. 

NE940O11  (Feb. 

NE940019(Feb. 

NE940030  (Feb. 

Volume  VI 

Alaska 

AK9400O1  (Feb. 
Cattfcvnia 

CA940004  (Feb. 
Colorado 

CO940002  (Feb. 

CO940003  (Feb. 

CO940004  (Feb. 

CO940005  (Feb. 

CO940006  (Feb. 

CO940008  |F«b. 

CX)94(»09  (Pek 

CX>940010(F^ 

CO940O11  (Feb. 

CO940014  (Feb. 

CO940018  (Feb. 

00940020  (Feb. 

CO940021  (Feb. 

CO940023  (Feb. 

CO940024  (Feb. 
Idaho 


11,1994) 
11.1994) 
11.1994) 

11,1994) 
11,1994) 
11,1994) 

11,1994) 
11,  1994) 

11,  1994) 
11,  1994) 
11,1994) 
11.1994) 
11.1994) 
11,1994) 
11.1994) 
11.1994) 
11,1994) 


11.  1994) 

11.1994) 

11.1994) 
11.1994) 
11.1994) 
11.1994) 
11,1994) 
11.1994) 
11.1994) 
11,  1994) 
11, 1394) 
11.1994) 
11.1934) 
11,1994) 
11,1994) 
11,1994) 
11.1994) 


1994) 


Volume  IV 
Indiana 

IN940006(Feb.ll.l994) 
Wisconsin 

WI940001  (Feb.  11. 1994) 


ID9«0002{P^11, 

OregoB 

OR940001  (Feb.  11,  1994) 
Washington 

VVA940QO1  (Feb.  11. 1994) 

VVA940002  (Feb.  11.  1994) 

WA940O03  (Feb.  11. 1994) 

WA940007  (Feb.  11, 1994) 

VVAt40008  (Feb.  11,  1994) 

WA940011  (Feb.  U,  1994) 

VVA94O013  (Feb.  11,  1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Prinling  Office 
(GPO)  document  entitled  "General  Wage 
Doterminations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  Tliis 
publication  is  available  at  each  of  the  50 
Regional  Government  Printing 
Depository  Libraries  and  many  of  the 
1 ,400  Government  Depository  Libraries 
across  the  county.  Subscriptions  may  be 
purchased  £rom:  Superintendent  of 
Documents,  U.S.  Printing  Government 
Ofiica;  Washington.  D.C  20402,  (202) 
783-3238. 


WhcD  oHcring  sttfaacripdoolsK  be 
sure  tt»  qMcifjr  dM  SUtefs)  of  intenst. 
sinoe  suhscriptkuM  may  bs  ordocd  far 
any  or  all  of  the  six  separate  vohunes, 
arranged  by  State.  SulwcxiptkBis  include 
an  annual  editkai  (issued  in  {aniiary  or 
February)  which  fnchided  all  ctUTeal 
general  wage  detenoinations  for  the 
States  covered  by  each  volimie. 
Throughout  the  remainder  of  the  ycM, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  5fh  day  of 
Aii{;ust  1994. 

Alan  L.  Moss. 

Director,  Division  of  Wage  Determination. 
IFR  Doc.  94-19525  Rted  S-11-94:  «r45  am) 
BILLING  CODE  4S10-27-M 


LIBRARY  OF  CONGRESS 

Copyright  Offic* 

[Docket  No.  RM  93-6A} 

Cable  Compulsory  License;  Major 
Television  Market  List 

agency;  Copyright  OfBce,  LftMrary  of 

Congress. 

ACnoil:  Notice  of  policy  decision. 

StJMMARY:  hi  ttgbt  of  the  1992  Cable 
Act's  diiectiaa  to  the  Fed«a) 
Conununicatkiiis  QmnalssiaB  (FCQ  to 
update  the  %  7&51  major  tdevision 
market  list,  the  CopyAi^  O&ee  is 
reafBrmii^  its  1987  Policy  OecisMa 
accepting  CbmmissiaD  market 
redcsignation  for  purposes  of  the 
copyright  cable  compuJsorj  license. 
Broadest  signals  entitled  to  mandatory 
carriage  status  undo-  the  FCCs  omst- 
carry  rules  in  efiiect  on  April  15. 1976, 
as  a  result  of  a  Commissioa  mariiet 
redesignation  orda,  are  to  be  treated  as 
local  signals  for  purposes  of  the  c^>le 
compulsory  hcense.  The  Cqpyright 
Office  declines  to  take  a  position  at  this 
time  as  to  the  poss&ie  cop]prigltf  eflect  ~ 
of  a  future  FCC  reranking  of  major 
television  markets. 
EFFECTIVE  DATE:  Effective  date  August 
12, 1994. 

FOR  FURTHER  MFORMATiON  CONTACT:  Eric 
S(Jiwartz,  Acting  (General  Counsel,  U.S. 
Copyright  Office,  Library  ^f  Congress, 
Washington,  D.C.  20559.  Teiephiaie: 
(202)  707-8380:  Telefax  (202)  707-8366 

SUPPLEMENTARY  MFORMATIOIK 

I.  Background 

On  June  28, 1993,  the  Q^yrigfat 
Office  issued  a  Notice  of  Inquiry  (NOi) 
informing  the  public  that  it  vras 
considering  the  impact  ot  the  Federal 
COmmunicatioDs  ConunissiaB'sreoeBt 
update  of  its  ma)or  tdevisicm  mariiet 
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list,  47  CFR  76.51,  on  copyright  liability 
under  the  cable  compulsory  license,  17 
U.S.C.  111.  58  FR  34594  (June  28, 1993). 
The  Commi.ssion's  action.  Report  and 
Order  in  MM  Docket  92-259,  8  FCC  Red 
2965  (1993),  was  in  response  to  the 
"Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992"  (1992 
Cable  Act)  which  adds  a  new  sf^nion 
614(0  to  the  Communications  Atrt  of 
1934  requiring  the  FCC  to  "update 
section  76.51  of  title  47  of  the  Code  of 
Federal  Regulations."  The  Commission 
^amendnd  three  markets  on  the  listJby 
adding  Chillicothe  to  the  Cohunbus, 
Ohio  market;  New  London  to  the 
Hartford-New  Haven-New  Brifain- 
Walerbury.  Connecticut  market;  and 
Rome  to  the  Atlanta,  Georgia  market.  8 
FCC  Red  at  2978.  The  Commission  also 
announced  that  a  major  revision  of  the 
)na|or  television  market  list  was  not 
necnssary  at  that  time,  and  that  any 

■    futv»re  changes  would  bt;  made  on  a 
ra^e-by-case  basis.  Id. 

The  NOl  fully  liescribed  the  hi.story 
and  copyright  significance  of  the  major 
television  market  list.  See  58  FR  at 
34594  (June  28, 1993).  To  summarize 
briefly,  the  majorleievisioirnMdict  list 
c«ntained  in  §  76,51  of  tlie 
f^mmission's  rules  is  a  r3n4iing.,hasei) 
on  audience  size,  «f  the  top  10<) 
televisioti  tnurkets  in  the  country 
derived  from  Arbitron's  1970  prime 

..=.iijTle  household  rankings.  Ado^Med  in 
1972,  the  list  n^roed  the  fxjmmunities 
comprising  each  individual  markpt '  and 
related,  inter  alia,  to  the  carri:*ge 
obligations  of  cable  systems  uwler  the 
former  FCC  distant  signal  and  must- 
carry  rules.  With  the  «UininatJon  of  the 
liistant  signal  rules  in  1981  and, 
«!spp(.ially,  the  invalidation  of  the  mii.st- 
fUTTy  rules  in  the  Quim.y  CcMf  T.V., 
Inc.  V.  FCC.  768  F.2d  1434  (DC.  Cir. 
1 085),  cert,  denied.  476  I  J..S  1 1 M  ( )  <mh) 
and  Century  Communications  v.  FCC 

•    838  F.'id  yj2  ID.C.  Cir,  1W7).  n'rt. 
di-ni^^tf,  486  U.S.  1032  (1988)  os.'s.  fho 
FCC  no  lungiT  nmde  r:hanpns  to  (^  76.5?     - 
The  1902  Cr}bl.>  Art  ■''  rosn.srjtat.'d  ih^^ 
major-TnaTket  list  hy  n^qnirin-j  Ihi- 
{.omniission  to  njMialo  it. 

.SiKrtion  76.51  has  relovann^  ioi  lb*' 
sin  lion  111  jopyright  c.ahl»!  nunpulsory 
lit;«Mise  in  two  ways.  The  first  is  in 
<lntcrniinjng  whethi;i  a  broajlcast  sipnal 


'  Mrfiki!K  I  oiifiiinii.,' 11;.;  >mi'.«";.  <>(  riiiii-  liwiioin 
i  'Mijt;i!rnil)f  art  kitcwii  ax  "^ypin'.wii'i!'    :ii.i!ki<lv 
h.f,,  KrK!.iuk<!-Ly:  .  nrjiiro,  VijRtni.!. 

■Tlje  1<K)2  Alt  ivslorpii  ii.iiKl-.,.r:)  n>';i  ;;.-...«.iis, 
l.ril  iiijoplor)  .<  diiir.-fiiif  st;!:5rf..i,!  f-iren  ol  t1orili;i^;il 
inflirvii  c"  Of  "ADI")  for  applynj!  Itx-m.  Thp 
^  iiini'pif  ( :oort  has  rnvinwtni  Itif  i  luKt-.  ..r.-y  r.il«;- 
.iriH,  whilt;  Ibsy  i  uiri>i>T!y  rfPMtii  in  fori.> , 
iiijiwrdcd  :h«m  In  i!---.  trial iiourt  Id  i-.j.iKi   iii  ii..,l 
fiiiiiings  luslifyitif;  thr^r  iPtt-ntion   Tunirr 
Hmii(iiuf.tinfi.  to-   V.  f  C.C,  l>2  U.S.l-W  4«.-t7  (("'ir- 
;-7,  I't'M) 


is  local  or  distant.  Compulsory  licens** 
royalties  are  determined,  for  the  most 
part,  by  the  number  of  distant  signals  a 
cable  system  carries.  When  Congress 
created  the  cable  license  in  1976,  it 
defined  a  broadcast  station  as  being 
local  to  a  cable  system  when  the  station 
"is  entitled  to  insist  upon  its  signal 
being  retransmitted  by  a  cable  system 
pursuant  to  the  rules.-regulations.  and 
authorizations  of  the  Federal 
Communications  Commission  in  efferl 
on  April  15,  1976."  17  U..S.C.  lll(f^. 
This  passage  is  a  direct  reference  to  the 
FCC's  1976  must-carry  rules,  in  which 
the  major  television  market  list  played 
a  significant  role.  Under  tli.ise  earlier 
rules,  any  cable  System  community 
within  35  miles  of  a  market  identifiod 
in  the  §  76.51  list  was  subject  to 
mandatory  carriage  of  any  broadcast 
station  licensed  to  a  community  within 
the  market.  Hence,  as  provided  by 
section  1 11  of  the  Copyright  Code,  rable 
systems  in  those  circumstances  may 
tarry  stations  located  within  the  major 
njarket  as  a  "local"  signal,  thereby 
ijvoiding  the  distant  signal  cable 
ctMnpulsory  license  royalty  foe. 

Aside  from  the  local/distant  stains  of 
broad(  ast  signals,  §  76.51  also  servofi  a 
purpose  in  determining  the  applicable 
royalty  rate  for  distant  signals  to  be  paid 
by  lable  systems.  TTie  earlier  FCC  mnsf- 
t:arry  niies  determined  wheji  a 
bro;u)<;ast  signal  was  distant,  ami  in  turn 
thi'  Commission's  distant  signal  fi}rria"e 
rules  in  effect  in  1976  determine*!  how 
many  distant  signals  a  cable  operator  in 
a  toplOO-lelevision  nn«ket  coidd  carry 
47  C.F.R.  S§  76.61  and  76.63  (1976). 
r^ble  systems  operating  in  tb<^  top  SO 
markets  hsted  in  §  76.51  were  generally 
i.Uowf'd  to  carry  three  distant  signals, 
while  systems  in  the  ser;nn»l  50  markets 
f  oiild  generally  carr>'  only  two  When 
ihi'  distant  signal  carriacjp  riil«»s  wimv 
I'liir.ir.atnd  in  1981,  see  Mahito  7.1'.  nj 
New  York,  Inc.  v.  FCC.  (i52  F.2d  1140 
.  (2d  Cir.  1981),  (,trt.  di-nied  siih.  nnm.. 
Niitioiwi  Ffjothall  Lt^i^^ue.  Inc.  v.  FCC 
454  U..S.  1143  (1982),  thfCnpyriphf 
Roy.ilty  Tribiinsl  adjusted  the  rnvaity 
nlfs  under  the  Ojpvright  Cxxie 
pnni-^ion  permiitingadjn.stmi-'nt  "!>!» 
theevrnl  that  thr  n;!"s  and  regnj.ilions 
of  th<'  [Feci  a. re  ■(•nendi'd  ...  to  p«Tmit 
thi' <arrii)gu  of  fioditiona!  tel'M'isici'i 
hnKidiJi.st  signftis  hrynnd  tbf  )o<al 
Mirvii^  area  of  such  sisals.  .   .    "17 
U.S.C.  8111(h)(2)(B).  The  roM.H  vms  I.h.il 
t  :ib!<-  ( .irririge  of  fcrni'-rly  non-pf  rmittr-d 
diftar.t  signals  triggered  a  sid)^»ftntia!;v 
high-r  I  opyrighl  royalty  raie  (3.7S%  oj 
gro.ss  H!i:eipls  pvT  signal)  than  lh.ii 
.•ipplit:able  to  carriage  of  funneriy 
permitted  signals  (less  than  1%  of  gjoss 
n»f<'ipts  per  signal).  See  Adfustmfiti  of 


the  Royalty  Rates  for  Cable  Sxstem';  47 
FR  52146  (Nov.  19.  1982).  Cable  systems 
in  the  top  fifty  §  76.51  markets, 
therefore,  can  generally  carry  one  mon^ 
non-3. 75%  distant  signal  than  cable 
systems  Imatpd  in  the  second  50 
markets. 

Except  for  redesignation  of  the  m  ope 
of  a  particular  market,  the  markets  listed 
in  ^  76.51  and  tlieir  ranking  havp 
remained  unchanged  since  the  ser^ion's 
inception  in  1972.  In  1985.  the  FCC 
amended  the  list  to  include  Melbourn.' 
and  Cocoa,  Florida  in  the  Orlando- 
Daytona  Beach,  Florida  hyphenated- 
market,  and  added  Visalia,  Hanford.  and 
Clovis.  California  to  the  Fresno, 
California  market.  See  Report  and  Ordf-r 
in  MM  Docket  No.  84-11  RM  4557. 102 
FCC2d  1062  (1985)(Florida);  Report  and 
Order  in  MM  Docket  No.  84-439,  FC;C- 
85-59  (1985)(Califomia).  That  .nction 
niised  some  of  the  same  issues 
presented  in  this  proceeding,  and  we 
asked  for  public  comment  ronavning 
the  implitalions  of  the  FCC  action  on 
the  copyright  cable  compulsory  lii:ense. 
Notice  oflnifuiry  in  Do«;ket  No.  RM  a.^i- 
2,  50  FR  14725  (Apr.  15.  1985).  We 
asked  the  public  to  raspond  to  a  s.»rii?s 
of  qitestioas,  including: 

(1)  What  is  the  impact  on  the 
copyright  law  of  a  change  by  the  Ftr.  in 
the  major  television  market  list; 

(2)  Wheth«.>r  the  amendment  ol  *s  76.51 
w*&  a  rule  change  requiring  an 
a«liu3tmenf  in  the  royalty  rates, 

(3)  H«jw  should  the  3.75%  roj.dJy  foi    • 
distant  forn^erly  nonpermilied  signals 

b<!  anplied  Ji)  the  changod  n.ark.'t;  .in.i 

(4)  What  anion,  if  any,  siujidd  the 
Copyriglit  Office  take  to  clarify  ti;.. 
issiios  raisi'd  by  the  FCC  ch.-mgr;s  in  id.' 
ni.TJor  television  market  list. 

We  re(>»ived  12  comirients  Innu 
intt!r«!sted  parlies,  including  co.'nn!»;ii!.s 
f.'Din  the  FCC.  The  rommtntatijrs  wi-m 
in  wn-iniinot)s  agreen.int  that  ihr 
nMtesi;4n,i;ij»!isofthi>OrLi;jd.)-D:.yi>i.... 
n.vn.h,  Fioridj  and  H.i.-fuid-CIovis. 
(-ilifurni.i  h\phen.ited  Diajki.-is  w-.w.  n^t 
<  hang.'s  in  j'he  FCC  rul-.fs  in  i;ffi'..t  t\n 
April  15, 1'lrti,  .nid  lii.,t  the  C.)j.viii;lil 


Difir 


ii:id  tribal  sic'tais  in  Ih 


> 


(Jclini'd  ir.arkHts  tha!  wt  Iik^jI  (ur 
<  ••)n)nu)ni(  a;i(ji:s  purposf:.s  as  liji...!  \.a 
jiiirpubus  of  (JHnpmingf  opyrif,!;! 
r"iy.i!li(-s.is  vn  II. 

»\i-  i^:Mii'«l  a  polit.y  i.'-'(  i.siiin  i;)  T.K-'7 
.11  .t  ipSing  !!).  Fi.irid:i  hv..\  Ciiifornij 
II-  i:ki»t  changes  for  <  !.ni!ji,I;-,(jry  lie  na-.! 
P'irp.jses.  52  FR  2.3.'?fi2  [July  ;;■>,  TiiS:). 
Up  sL.tt'il  il,..f  vv(f  wi:r( — *    '    *  .''i.rtij.-.l'y 
.■.diipliiiigl  thf  view  th.if  .sigJ-;.-,I^  L-i/iil'.ti 
tf.  niand.itof}  i  ..rriag'?  sfaii.s  liodcr  \hv 
I  fCV  former  mwsf-cj.-ry  rules  ;.s  .<  r«.s<ilt 
lifijn  F(Xn.arki't  redi'sigjiation  mm'.'-: 
are  to  1m;  treal<«l  as  iota!  signals  for 
purpose's  of  the  cabli'  *  ompnisury 
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license.  This  position  is  necessarily 
based  upon  the  interpretations  that  (1) 
Congress  did  not  intend  §  76.51  to  be 
frozen  to  its  April  15.  1976  status  for 
purposes  of  determining  cable  systems' 
local  service  area  and  copyright  royalty 
fees;  and  (2)  when  the  FCC  amends  its 
major  television  market  list  in  47  CFR 
76.51,  there  has  been  no  substantive 
rule  change  effected  so  as  to  impact 
calculation  of  cable  copyright  royalties. 
Id.  at  28366  (July  29, 1987). 
While  we  noted  that  our 
"interpretation  [was]  based  on  the 
legislative  history  of  the  Copyright  Act," 
we  underscored  the  moot  nature  of  oui 
.  policy  decision  by  what  then  appeared 
to  be  the  end  of  changes  to  §  76.51: 
[T]he  changes  in  the  FCC's  must-carry- 
rules  following  the  Quincy  decision 
have  essentially  mooted  the  subject  of 
this  Notice.  When  this  inquiry  began  the 
Copyright  Office  had  concerns  about 
enlargement  of  the  class  of  local  signals 
under  the  Copyright  Act  due  to  the 
approximately  400  petitions  for  market 
redesignation  at  that  time  pending  at  the 
FCC.  However,  it  would  appear  that  this 
policy  concern  is  now  eliminated 
because  under  the  FCC's  amended  must- 
carry  rules,  the  major  market  Ust  is  not 
determinative  of  must-carry  status,  and 
it  is  unlikely  that  a  large  number  of 
market  redesignations  will  be  effected 
by  the  FCC  in  the  future. 
Id.  "The  above  statement  proved  to  be 
accurate,  especially  with  the 
elimination  of  all  must-carry  obligations 
later  that  year.  See  Century 
Communications  v.  FCC,  835  F.2d  292 
(D.C.  Cir.  1987),  cert,  denied.  486  U.S. 
1032  (1988). 

II.  1992  Cable  Act 

The  composition  of  the  major 
television  market  list  remained  intact 
until  the  passage  of  the  1992  Cable  Act. 
The  1992  Cable  Act  amends  the 
Communications  Act  of  1934  by,  among 
other  things,  adding  a  new  section  614 
governing  the  cable  carriage  obligations 
for  local  commercial  television  stations, 
i.e.,  new  must-carry  rules.  As  noted 
above,  the  1992  must-carry 
requirements  no  longer  involve  the 
major-market  list.  Nevertheless,  section 
614(f)  of  the  1992  Act  requires  that  the 
FCC's  regulations  adopted  to  implement 
the  new  must-carry  rules  "shall  include 
necessary  revisions  to  update  section 
76.51  of  "title  47  of  the  Code  of  Federal 
Regulations."  As  we  noted  in  our  NOI. 
the  instruction  of  §  614(f)  may  seem 
somewhat  anomalous  since  the  §  76.51 
major  television  market  list  has  nothing 
to  do  with  the  new  must-carrv 


obligations  of  cable  systems.^  See  58  FR 
at  34594  n.l  (June  28, 1993).  In 
compliance  with  the  statutory  directive, 
however,  the  Federal  Communications 
Commission  on  November  19,  1992, 
published  a  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No.  92-259, 

7  FCC  Red  8055  (1992)  to  consider 
changes  to  the  §  /6.51  list.  The 
Commission  stated  that,  while  the  Cable 
Act  was  silent  as  to  the  reason  for 
changes  to  §  76.51,  "it  appears  that  this 
[congressional]  action  would  primarily 
affect  copyright  liability  under  the 
compulsory  license."  7  FCC  Red  at  8059 
(1992). 

In  its  final  regulation  issued  in  1993, 
the  Coramiasiori  confirmed  its  copyright 
observation  and  redesignated  three 
§  76.51  markets:  1)  it  added  Chillocothe 
to  the  Columbus,  Ohio  market;  2)  it 
added  New  London  to  the  Hartford-New 
Haven-New  Britain- Waterbury, 
Cormeetieut  market;  and  3)  it  added 
Rome  to  the  Atlanta,  Georgia  market. 
Report  and  Order  in  MM  Docket  92- 
259,  8  FCC  Red  2965  (1993). 
Nonetheless,  the  Commission  took  a 
conservative  approach  in  updating 
§  76.51:  We  do  not  believe  ^at  a  major 
update  of  the  §  76.51  market  list  is 
necessary  on  the  basis  of  th«  record 
before  us.  Wholesale  changes  in  or 
reranking  the  markets  on  the  list  would 
have  significant  implications  for 
copyright  liability  and  for  the 
CommisBion's  broadcast  and  cable 
program  exclusivity  rules.  We  are  not 
prepared  to  make  such  changes  on  the 
present  record. 

8  FCC  Red  at  2979  (1993).  Future 
revisions  of  the  major  television  market 
list  are  to  be  done  on  a  "case-by-case" 
basis  by  petition  for  rulemaking.  Id. 

Although  the  Commission  confined 
its  discussion  to  the  redesignation  of 
markets,  it  neither  embraced  nor  ruled 
out  the  possibility  of  reordering 
markets.  ("We  are  not  prepared  to  make 
such  changes  on  the  present  record.")  It 
is  therefore  possible  that  future  changes 
to  the  §  76.51  list  may  include  not  only 
redesignations  but  also  reranking  and 
deletions  and  additions  to  the  market 
list,  although  probably  in  limited 
circumstances. 

III.  Notice  of  Inquiry 

In  order  to  determine  the  cop\Tight 
implications,  if  any,  of  the  1992  Cable 
Act's  instruction  to  the  FCC  to  update 
the  major  television  market  list,  we 
^published  a  NOI  initiating  this 


"Section  76.51  does  have  relevance  for  the 
Comrni.<;siop.'s  non-r.etwork  te.-ritorial  exclusivity, 
network  non-duplication  and  syndicated 
exclusivity  rules'.  47  CFR.  §§-73.658(m).  76.92  and 
76.151, 


proceeding.  58  FR  34594  (June  28. 
1993).  We  requested  direct  response  to 
a  series  of  questions: 

(1)  The  section  111(f)  definition  of  a 
"local  service^rea  of  a  primary 
transmitter"  is  "the  area  in  which  such 
station  is  entitled  to  insist  upon  its 
signal  being  retransmitted  by  a  cable 
system  pursuant  to  the  rules, 
regulations,  and  authorizations  of  the 
Federal  Commimications  Commission 
in  effect  on  April  15. 1976"— i.e..  the 
1976  must-carry  rules.  Is  the 
amendment  to  the  §  76.51  major 
television  market  list  required  by  the 
1992  Cable  Act  an  amendment  of  the 
1976  rules,  or  is  it  a  separate  and 
independent  action  of  Congress?  If  it  is 
an  independent  act  with  no  bearing  on 
the  1976  rules,  imder  what  statutory 
justification  should  the  Copyright  Office 
follow  the  present  and  future  changes  to 
the  §  76.51  list? 

(2)  The  FCC  has  stated  its  belief  that 
"Congress  intended  for  our  updated      • 
§  76.51  list  to  be  applied  to  assess 
copyright  liability."  What  evidence  is 
there  in  the  1992  Cable  Act  to  support 
this  contention? 

(3)  If  the  Copyright  Office  atcepts  the 
redesignations  of  Ohio.  Connecticut, 
and  Georgia  for  copyright  purposes, 
should  the  Office  accept  any  fiitiu^ 
redesignations?  Should  such  acceptance 
be  as  a  matter  of  course,  or  should  it  be 
on  a  case-by-case  basis? 

(4)  If  the  Commission  at  some  future 
date  reranks  markets  on  the  list,  and/or 
adds  or  subtracts  markets,  should  the 
Copyright  Office  recognize  these 
changes  as  applicable  to  the  cable, 
compulsory  license?  If  so,  in  the 
situation  where  a  reranking  results  in  a 
cable  system  reducing  its  nimiber  of 
permitted  distant  signals,  should  the 
cable  system  be  allowed  to  continue  to 
carry  a  former  permitted  distant  signal 
on  a  grandfathered  basis  as  a  non-3. 75% 
distant  signal? 

We  received  comments  from  the 
following  parties:  Federal 
Communications  Commission  (FCC); 
National  Association  of  Broadcasters 
(NAB);  Motion  Picture  Association  of 
America,  Inc.  (MPAA);  National  Cable 
Television  Association  (NCTA); 
Association  of  Independent  Television 
Station,  Inc.  (INTV);  Commissioner  of 
Baseball,  National  Basketball 
Association  and  National  Hockey 
League  (Professional  Sports);  Press 
Broadcasting,  Company,  Inc.;  R&R 
Media  Corporation;  United  Video,  Inc.; 
Force  Amusement  Enterprises,  Inc.; 
Providence  Journal  Company  and 
Multivision  Cable  TV  Corporation; 
WLIG-TV,  Inc.;  TV  14,  Inc.;  and 
Cablevision  Industries  Corporation, 
Comcast  Cable  Communications,  Inc., 
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Cox  Cable  Communications,  Jonps 
Intercable,  Inc.  and  Newhouim 
Broadcasting  Corporation  f|oint  Cable 
Operators). 

rv.  Summary  of  the  Comments 

The  comments  rexeal  a  general 
unanimity  as  to  the  effe<:t  of  the  1992 
Cable  Act  and  the  Commission's  retenl 
action  regarding  §  76.51;  ihn  parties 
generally  agree  Congress  did  intend  lo 
affect  copyright  through  the  1992  Cible 
Act,  and  that  the  Copyright  Office 
should  observe  the  Ohio,  Connectii.wt. 
and  Georgia  redesignations  tor  r.a>-le 
compulsory  license  purposes.  VVhi)  ■ 
thera  is  a  slight  difference  of  opinion  as 
to  how  the  Office  should  treat  future 
FCC  redesignations,  most  parties  stated 
thai  the  issue  of  FCC  reiankings  of  the 
top  100  television  markets  was  not  ripo 
for  def.i-sion. 

a.  Response  to  Question  J. 

Question  #1  addresses  an  cxtreuiely 
important  legal  issue:  whether  the  1902 
Cable  Act's  direction  to  the  FCC  to 
update  §  76.51  constituted  an 
amendment  of  the  FCC  niust-carry  luJes 
which  were  in  effect  in  1976.  The 
Copyright  Code  requires  application 
only  of  the  1976  must-carry  rules.  Sft 
1 7  U.S.C.  1 1 1(0  (definition  of  a  "local 
service  area  of  a  primary  transmitter). 
With  the  exception  of  the  Mi'AA,  all  of 
the  parties  who  addressed  the  issue 
agreed  Lhat  the  1992  Cable  Acts 
direction  to  the  FCC.  to  amend  §  7o.51 
was  net  an  amendment  of  ihe  ift/h 
must-carry  rules. 

Professional  Sports  argueri  th.i* 
amendment  of  §  76.51  by  thu  PCX-  is  mt 
an  amen  Jment  oflhe  1976  must-carry 
Hilos  because  §  76-ril  was  not  part  oflhe 
must-carry  rules.  Rathrr,  the 
applicability  of  the  \9.7h  fnusJ-tarry 
rules  was  detennined  only  liy  re!er«ii«  e 
to  the  §  76.51  list.  .Sports,  hiiwever, 
qualifies  the  s<^pHrabiiily  ot  !:)  76..M  Irom 
the  1976  must -carry  rules  by  noli.ngthat 
a  fi.nddinental  chartu..  in  ^  7b  31  «.oii!d 
amount  to  a  do  facte,  anit^ndineiit  of  the 
ir!76  must-cury  rules.  I.Sjc  long  .-j.s  tin; 
underlying  structure  of  th<;  i^  7.S..51  j  list 
renlair..s  u;ic:hnnged.  a  r:;t.se  l-y-case 

"Kidifif.atioJlof  i!Tj;vid'i:-.Lt.':;npor.:'i.;!S 

of  thu  list  i'5  ,iO  i'xt;^rridi,t;v(vi! —      - 
comp.uaMu  to  iModi.^ca'.ioji  in  iIk;  u:ach 
<'f  a  station's  Cnde  B  ccntour—  which 
iv.ay  .;f''--ct  n  station's  Iw.a!  rsrrvir  >^  urf.i 
un<ir;  ll;e_197f-.  must  cirry  rui.  «,  hut 
v.hich  d,  .-js  u()t;ilrc;  the  uiv.ierlvitig 
pn;:ciples  by  whif.h  cu!  ulaiion  of  a 
slalion's  Icca!  service  area  is  mflde 
u.Kiorllins:erules  *    *    *  iiowi-vrr.  if  ,u 
ii.-iy  time  in  the  fu l ;  ro  I'le  Commission 
."ovcrses  itself  and  chunsfv.  to  nnlotino 
the  underlying  structure  ol  the  76.51 
list,  such  3  change  could — depending  on 


the  nature  of  the  change— constitute  an 
amendment  of  the  1976  must-carry  rules 
requiring  a  different  response  from  the 
Copyright  Office. 

Professional  Sports,  comments  at  7-8 
NAB  supports  the  position  that  the 
1992  Cable  Act  is  not  an  amendment  of 
the  1976  must-cany  rules.  NAB  notes 
that  the  House  Judiciary  Committee 
Report  accompanying  the  1976 
Copj-right  Act  specifically  omits 
mention  of  §  75.51  in  i's  discussioii  of 
the  must-carry  rules,  thereby  indicating 
that  Congre.ss  did  not  intend  to  freeze 
§  76.57  for  compulsory  license 
purposes:  In  explaining  the  defii^ition  of 
the  "local  service  area"  in  Section  m(f) 
as  bpirg  that  area  in  which  stations  were 
entitled  to  must  car-y  under  the  FCC's 
rules  in  effect  on  April  15,  1976.  this 
report  specifically  referenced  Sections 
76.57,  76.59,  76.61  and  76.63.  It  did  not 
reference  Set  tion  76.51.  .  .  .  The  logical 
explanation  for  the  oraission-of  Section 
76.51  is  that  Congress  did  not  intend  to 
freeze,  in  perpetuity,  the  list  of  top  100 
markets  as  they  existed  on  April  1 5, 
1976. 

N.^B,  comments  at  3  n.4.  Press 
Broadcasling  also  argues  thHt  Congrps.s 
mu5t  have  intended  not  to  freeze 
§76.51:  otherwise  the  1992  Cable  Arf 
direction  to  update  the  list  would  not 
make  sense.  P.'gss  Broadcasting, 
f.ommen's  at  4. 

The  MPAA,  i^nlike  the  uthr j 
<  onimentators,  takes  the  position  th.ii 
the  1992  Cable  Act  is  a  separate  and 
independent  action  of  Congress  .ind  is 
a1^  amendmeiit  of  the  1976  must-ca.rry 
rules.  Mr,\A,  comments  at  4.  According 
to  MI^AA.  however,  the  Copyright  Offi«:e 
stii]  has  authority  tc  adopt  the  FCC' 
fhange.^  io  the  f^  76.51  list  but  il  is  not 
slal.jtorily  bound  by  such  (.hanges. 
NfFAA  compares  the  C:abi5  Act 
amor.dment  w-ith  the  invaiid,.lion  nl  the 
l<j76  mur.f-i.arry  rules  m  the  Quint  v 
tase.  The  invalideiuon  of  tiie  n:;;st ccn-y 
rules  "was  eilictivfly  an  a.-nendin'^nt  u\ 
til!'  19?6  r»^gulations"  but  tho 
"C:o;Jvi!^iii  0\hr.:  did  nut  cliuHiiate 
1'n.a!  siaii<ji;"carri.'j>je  forrovaiiv 
purpcsfs  "  W.  Tiu?  s;a?u!i>ri-  lusiificatiQ;! 
f"r  t!;i;  Cojiyrighi  Clfice  to  cither  aixo.pf 
or  reject  amcndnidits  of  ^  76  51  dees 
unt  come  f.'om  wiiether  tiirn;  b.is  b.^m 
.1  ciiange  of  the  !l!7G  nd.:s.  hut  is  the 
■  'X'SpcrK^ibi'iiy  a.-sjgned  .  . .  |lbe  lJ1.^ce^ 
!.i  iciplemcnt  the  provisi.jnsol  tho 
|i  ompulsory  license)  pian,That 
respci.siijiiity  req  lin^s  thf  Offiro  tii 
dptenninc  tjip  appic'priate  copyriqht 
policy  rc'att'd  tirthe  r!.T!jir..-;tancts."  /./. 
MP.A.A  avs(>rls  th.it  the  Copyright  0.''f!!  e 
i;i  free  to  eitlior  f(  liow  or  rcieot  FCC; 
changes  to  tj  76.51  depending  upon  how 
they  affect  copyright  pniiry. 


/'.  Response  to  Question  2. 

Tlie  FCC's  Report  and  Ordf.r 
redesignating  the  Ohio.  Connect  jiui, 
and  Georgia  mar'icets  concluded  thnt 
Congress  specifically  intended  to  .-ifiecl 
copyright  liability  through  its  directi:,n 
to  the  Commission  to  update  «?  76.51.  In 
question  «2  we  sought  specifir  ev/d.-m,, 
to  back  the  FCC's  conclusion. 

The  FCC  argues  thai  the  legisldJivj 
bister)  of  th'^  1992  Cable  Act  .  Ica-ly 
reflects  Cong-pss"  in'ention  to  .-jfrert 
ho!'iIity  und'T  the  cable  compulsijiy 
license  through  its  directicn  to  th.- 19'^2 
Commis^:i.Jn  to  update  the  ^  76  L I  list. 
Ahhough  wo  noted  in  cur  NOI  th.il  tii<. 
amendment  tc  the  CabL'  At.t  offer-.^d  by 
Congressn.ai.  MLEv.on  did  not  rxpl^jin 
the  reasons  for  updating  §  76.51,  si-t-  TjH 
FR  at  34.^94  n.  1  (Juno  28,  10V3),  th.r 
FCC  reveals  that  Rep.  John  Dingeil, 
Chairman  ol  the  House  Coinnittet?  o.i 
Enpfgy  and  Commerce,  did  include  :, 
statement  accompanying  the  Mi.Eweii 
amendment.  "The  McEwen  ameudnienf 
requires  the  FCC  to  update  the  list  tif  th< 
Nation's  leievision  markets  in  order  to 
clarify  whether  a  signal  of  a  television 
stalirn  is  considered  to  be  lot^l  or 
disLint."  Amendment  Nio.  14.  13f)f.cng 
R.-c.  H6329  (daily  ed.  July  23,  19'.^2). 
Furtherm.ore,  the  FCC  notes  tjial 
("'uigress.Tian  .McFwen  representftd  ihi 
Sjxth  District  of  Ohio,  which  is  wiicn 
Chillo<:othe,  one  of  t.he  Commissi«m's 
redesignated  ma.H.pts.  is  loc;ated.  FCC 
« omments  at  5.  The  FCC  urg.;s  ih.i;  it  is 
therefore  cli-ar  that  Congress  attcnipted 
to  affect  copyright  liability  through  iln' 
Cd.le  Act:  In  short,  the  sequence  of 
events,  inrludinp  the  hyiiien.itiun  of  the 
Orlando  m^r^.-x  hy  the  Commission  and 
the  a:ce4.;^nce  r  f  that  amendment  nf 
.Scrtion  7Pi  51  f.n  ropyrigh!  purposes  Ky 
tlic  Ccpvnght  orf,<e:'thp  Copyright 
Olfice's  il'K'2  cable]  repcrl  spxi  iHc-.My 
hrinj^ing  tlii«  t.)  the  attention  of 
('"•:ij.'.n.ss  the  specific  prohhin 
a<s.'.(i.-Mfi1  With  !heCc.!uml;us- 
(  hillocothe  leievision  market  ai;d  the 
response  rhc-eto-  end  :he  legis!;,t)\e 
hi-.icry's  i.'-:d!ca;icn  that  such  (  hcngo- 
wi-.n-  !;■>  d.-fi.'-,e  stations  as  "!g(  al"  ci 
■distant:"  all  point  to  or  are  entirely 
'•(-nsistc-nt  '.vith  g  Congres.-ional 
int'\-;tinn  tha'.  changes  resulting  fro.Ti 
tne  i'lr  lusion  o*  Section  614(0  in  the 
i9V''i  ';:tidc  Art  were  intended  to  lisvc 
boih  '  ommnnicaiions  .ind  cnpyri>;ht 
ccn.ioqueiice.s. 

/./  It  6  .'^fi?<;r>n'7«/'vci"n-nfr;s  i.i  K.'.V. 
:x!;^h;3r<.rp,  andNAH. 


I    ii(  spnnht}  to  QiiCi*j,->r;  3. 

Quesiir  n  s^ii  ^^sks  wh<>;'-r<r  the 
(  epyrigm  ()<"fi(  0,  asstnrif.g  it  3c-»  epfs 
the  FCC's  redesignaticns  of  the  Ohio, 
t'omocticut,  and  (n'orci.i  markets. 
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should  accept  future  Commission 
redesignations  as  a  matter  of  course  or 
on  a  case-by-case  basis.  With  the 
exception  of  the  MPAA,  all  parties 
addressing  the  issue  believed  that  the 
Office  should  accept  FCC  redesignations 
as  a  matter  of  course.  See,  e.g..  Force 
Amusement  Enterprises,  Inc.,  comments 
at  1-2;  NCTA.  comments  at  4;  NAB, 
comments  at  1-2;  INTV,  comments  at  4; 
WLIG-TV,  Inc.,  comments  at  1; 
Professional  Sports,  comments  at  5-6; 
TV  14,  Inc.,  comments  at  1;  Press 
Broadcasting,  comments  at  3-4.  Since 
the  FCC  announced  in  its  Report  & 
Order  that  redesignations  will  be  made 
on  a  case-by-case  basis,  the  parties  argue 
that  this  approach  will  provide  the 
necessary  governmental  scrutiny  and 
avoid  widescale  market  changes 
affecting  the  copyright  status  of  distant 
signals.  One  commentator  declared: 
"The  addition  or  deletion  of  individual 
communities  to  or  from  designated 
markets  listed  in  §  76.51  of  the 
Commission's  Rules  should  have  little 
overall  effect  on  the  cable  copyright 
compulsory  license  royalty  scheme." 
Professional  Sports,  comments  at  5. 
i*  ccording  to  this  commentator, 
rjconsi deration  of  each  Commission 
Didesignation  by  the  Copyright  Office  is 
therefore  not  only  unnecessary,  but 
unwise.  Furthermore,  several 
commentators  noted  that  acceptance  of 
future  redesignations  for  copyright 
purposes  is  consistent  with  the  position 
taken  by  the  Office  in  its  1987  Policy 
Decision  accepting  the  Florida  and 
California  redesignations,  and  with 
other  Copyright  Office  declarations  on 
the  subject. 

The  MPAA  is  the  one  commentator 
arguing  that  we  should  not  accept  FCC 
redesignations  as  a  matter  of  course. 
MPAA  supports  acceptance  of  the  Ohio, 
Connecticut,  and  Georgia  redesignations 
by  the  Office  for  compulsory  license 
purposes,  but  states  that  the 
"acceptance  should  be  specifically 
limited  to  the  current  circumstances  and 
should  have  no  controlling  effect  on 
future  cases."  MPAA,  comments  at  5. 
MPAA  is  concerned  that  the  FCC  may 
apply  ADI  (Area  of  Dominant 
Influence),  adopted  by  the  1992  Cable 
Act  for  determining  must-carry  status,  to 
future  redesignations.  Widescale  use  of 
KD\  could,  according  to  MPAA, 
transform  the  mere  "renaming"  of 
markets  into  a  virtual  "reordering"  of 
the  top  100  markets,  thereby 
dramatically  affecting  the  compulsory 
license  royalty  scheme.  MPAA, 
comments  at  3  n.l.  While  this  has  not 
yet  happened,  MPAA  urges  the 
Copyright  Office  to  "set  clear  guidelines 
now  to  govern  cable  royalty  reporting 


and  payment  practices  in  the  event  the 
FCC  replaces  the  1970  major  market  list 
with  ona  based  on  current  ADI 
designations."  Id.  at  3. 

Parties  submitting  reply  comments  in 
this  proceeding  were  critical  of  the 
MPAA's  rejection  of  acceptance  of 
future  redesignations  and  its 
admonition  urging  the  Copyright  Office 
to  set  guidelines.  See  Force  Amusement 
Enterprises,  Inc.,  reply  comments  at  2; 
NAB,  reply  comments  at  4;  INTV.  reply 
comments  at  6.  Force  underscores  that 
the  Commission  specifically  declined  in 
its  Report  &■  Order  to  make  wholesale 
changes  in  the  major  television  market 
list,  and  that  "[ujnless  and  until  such  a 
major  policy  shift  is  actually  considered 
by  the  FCC,"  reason  dictates  following 
the  Commission's  case-by-case 
redesignations.  The  reply  commentators 
were  also  critical  of  the  MPAA's 
recommendation  that  we  adopt 
guidelines  to  evaluate  the  copvTight 
consequences  of  future  redesignations. 
They  state  that  MPAA  offers  no 
argument  or  suggestions  as  to— rl)  why 
the  criteria  used  by  the  FCC  in  making 
such  redesignations  are  inadequate  for 
copyright  purposes;  2)  what  criteria, 
other  than  those  employed  by  the  FCC, 
the  Copyright  Office  should  use 
independently  to  evaluate  market 
redesignations;  or  3)  the  policy 
justification  for,  in  essence,  creating  two 
separate  major  market  lists. 
NAB,  reply  comments  at  4.  Another 
commentator  argued  that  adoption  of 
guidelines  would  also  be  an  imjustified 
rejection  of  our  1987  Policy  Decision  to 
accept  Commission  redesignations  for 
cable  license  purposes.  INTV,  reply 
comments  at  6-7. 

d.  Response  to  Question  4. 

Question  #4  raises  the  issue  of 
possible  future  reranking  of  markets  on 
the  §  76.61  list  and  asks  what  effect 
reranking  should  have  on  the  copjTighl 
status  of  distant  signals.  Since  the  FCC 
has  not  neceived  a  petition  for  reranking 
of  markets,  several  commentators  have 
suggested  that  the  copyright 
implications  of  such  an  action  are  not 
ripe  for  decision.  Parties  aligned  with 
cable  interests  support  the  view  that 
current  cable  system  carriage  of 
permitted  distant  signals  should  be  ' 
grandfathered,  while  copyright  interests 
argue  that  the  grRndfathering  of  distant 
signals  would  be  bad  copyright  policy 
resulting  in  considerable  harm  to  the 
compulsory  license  royalty  scheme. 

In  announcing  its  practice  for 
handling  future  revisions  of  the  §  76.51 
list,  the  FCC  did  not  address  the 
possibility  of  reorganizing  the  order  of 
the  top  100  markets.  See  Report  &■ 
Order.  8  FCC  Red  at  2979  (1993)  (FCC 


not  ready  to  consider  reranking  on  basis 
of  present  record).  We  noted  in  our  NOI 
to  this  proceeding  that  since  the 
Commission  did  not  announce  a 
definitive  position  on  reranking  of 
markets,  "[i]t  is  therefore  possible' that 
future  changes  to  the  §  76.51  list  may 
include  both  reranking  and  renaming, 
although  probably  in  limited 
circumstances."  NOI,  58  FR  at  34595 
(June  28,  1993).  Reranking  would 
present  the  possibility  of  changes  in  the 
number  of  permitted/non-permitted 
distant  signals  that  a  cable  system 
located  in  a  top  100  market  could  carry, 
since  the  §  76.51  list  also  bad 
significance  for  the  Commission's 
former  distant  signal  carriage  rules. 

For  example,  a  cable  system  located 
in  a  second  50  market  can  generally 
carry  two  distant  signals  at  the 
permitted  base  rate  copyright  royalty 
fee.  Additional  distant  signals  m.ust  be 
reported  at  the  more  expensive  non- 
permitted  3.75%  royalty  fee.  If  a 
reranking  of  markets  occurs  and  the 
cable  system  moves  into  the  top  50 
markets,  then,  according  to  the  FCC's 
former  distant  signal  carriage  rules,  the 
cable  system  could  potentially  carry 
three  permitted  base  rate  signals, 
instead  of  just  two.  If  a  reranldng 
resulted  in  a  cable  system  moving  from 
the  top  50  to  the  second  50,  then  the 
cable  system  would  lose  a  base  rate 
distant  signal  and  possibly  incur  the 
3.75%  royalty  for  Uiat  signal.  Concerned 
about  the  potential  for  a  change  in 
royalty  status  of  current  distant  signals, 
we  sought  in  Question  #4  to  elicit 
comment  as  to  the  possibility  of 
grandfathering  the  royalty  status  of 
signals  despite  the  effects  of  market 
reordering. 

Because  the  FCC  has  yet  to  receive  a 
petition  for  reranking  of  the  §  76.51  list 
or  to  consider  the  issue,  several 
commentators  urge  that  the  copyright 
implications  of  a  reranking  are  not  ripe 
for  decision.  Press  Broadcasting, 
comments  at  9;  Professional  Sports, 
comments  at  1;  NCTA,  comments  at  3. 
Noting  that  the  questions  involving 
market  ranking  versus  market 
redesignation  involve  "very  different 
considerations,"  INTV  urges  that  "until 
the  FCC  is  willing  to  revisit  the  ranking 
aspect  of  §  76.51,  the  Copyright  Office 
need. not  rush  into  the  matter."  INTV, 
comments  at  22.  Professional  Sports 
also  urges  restraint,  encouraging  the 
Office  to  seek  further  comment  at  such 
time  as  the  Commission  does  consider 
reranking.  Professional  Sports, 
comments  at  9-10. 

Commentators  aligned  with  cable 
argue  that  the  Copyright  Office  must 
apply  grandfathering  principles  to  any 
reranking  of  television  markets.  See 
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comments  of  United  Video,  Providence 
Journal,  NCTA,  INTV,  and  Joint  Cable 
Operators.  Citing  the  "no  rollback 
policy"  used  by  the  Commission  to 
apply  its  former  distant  signal  carriage 
rules,  these  commentators  state  that  the 
grandfathering  of  carriage  of  distant 
signals  is  critical  to  continued  carriage 
of  existing  distant  signals.  The  FCC 
specifically  allowed  for  grandfathering 
of  distant  signals  which  had  been 
carried  prior  to  a  rule  change,  so  as  to 
prevent  carriage  disruption.  See,  e.g..  36 
FCC2d  143  (1972)  (grandfathering 
signals  carried  prior  to  new  distant 
signal  and  syndicated  exclusivity  rules); 
54  FCC2d  265  (1975)  (grandfathering 
distant  signal  sports  imported  prior  to 
new  restriction).  The  commentators  note 
that  the  Cop3Tight  Office  has  also 
observed  the  practice  of  grandfathering. 
See  Letter  of  Dorothy  Schrader, 
Copyright  Office  General  Counsel,  to 
Peter  H.  Feinberg  of  January  31,  1990 
(grandfathering  of  permitted  signal  after 
change  in  station's  community  of 
license  from  major  market  to  nearby 
smaller  market  community);  Letter  of 
Dorothy  Schrader,  Copyright  Office 
General  Counsel,  to  Irving  Gastfreund  of 
December  11, 1986  (grandfathering  of 
permitted  distant  signals  where  area 
formerly  located  outside  all  markets 
becomes  smaller  market).  Joint  Cable 
Operators  argue  that  there  is  no 
precedent  for  the  Copyri^t  Office  to 
refuse  to  grandfather  carriage  of  existing 
distant  signals  at  the  permitted  base 
royalty  rate.  Thus,  where  a  cable  system 
moves  from  the  top  50  to  a  second  50 
market,  or  from  a  top  50  or  second  50 
market  to  a  smaller  market,  we  could 
not  assess  the  3.75%  royalty  rate  against 
distant  signals  formerly  carried  on  a 
permitted  basis.  Joint  Cable  Operators, 
comments  at  3,  Providence  Journal, 
comments  at  3,  United  Video,  comments 
at  2-3. 

MPAA  opposes  application  of  the 
practice  of  grandfathering  permitted 
signals.  According  to  MPAA,  if  the 
Commission  engages  in  a  reranking  of 
markets,  "the  Office  must  either  accept 
the  reordering  entirely  or  not  at  all  for 
copyright  royalty  purposes."  MPAA, 
comments  at  5.  If  reranking  results  in  a 
second  50  market  moving  to  the  first  50, 
cable  systems  in  that  newly  reranked 
market  would  gain  an  additional 
permitted  signal.  However,  cable 
systems  located  in  a  market  that  loses 
one  or  more  permitted  signals  as  a  result 
of  reordering  would  have  to  pay  the 
increased  3.75%  royalty  rate  for  those 
signals.  This  must  be  so  because  the 
practice  of  grandfathering  would 
unfairly  advantage  cable  systems:  they 
would  gain  the  benefit  of  additional 


permitted  signals  when  their  markets 
move  up  the  §  76.51  list,  but  would  not 
lose  any  permitted  signals  when  their 
markets  move  dowTi  the  Ust.  Id.  at  6. 
Permitting  grandfathering  would,  in 
MPAA's  opinion,  create  as  a  practical 
result  a  §  76.51  list  which,  for  copvTight 
purposes,  would  treat  more  than  50 
markets  as  being  top  50  markets  since 
cable  operators  in  markets  dropping  out 
of  the  top  50  as  the  result  of  an  FCC 
reranking  would  still  retain  the 
copyright  benefits  of  being  a  top  50 
market.  Id.  at  7.  Full  acceptance  or 
rejection  of  a  Commission  reranking 
will  preserve  balance  in  the  royalty 
scheme.  Id. 

United  Video  criticizes  MPAA's 
position,  submitting  that  "the  issue 
should  not  be  maintaining  precise 
balance  or  'imbalance'  in  the  royalty 
plan  or  whether  cable  systems  receive 
some  minimal  advantage  or 
disadvantage.  The  primary  issue  and 
consideration  in  this  proceeding  should 
be  the  public  interest  in  avoiding 
disruption  of  television  signal  carriage." 
United  Video,  reply  comments  at  2. 
Joint  Cable  Operators  state  that  "(wlhile 
the  idea  of  cable  systems  gaining  or 
losing  permitted  signals  as  they  move 
up  or  down  the  major  market  list  has  a 
certain  'symmetrical'  appeal  to  it,  the 
result  will  be  needless  disruption  in 
service  to  viewers."  Joint  Cable 
Operators,  comments  at  3. 

e.  Policy  Considerations. 

In  addition  to  responding  to  our 
questions,  several  commentators  offered 
other  reasons  for  accepting  any  and  all 
changes  to  the  §  76.51  list.  In  what  can 
loosely  be  categorized  as  "policy 
considerations."  these  parties  ask  us  to 
continue  our  1987  Policy  Decision 
accepting  FCC  redesignations  and  give 
effect  to  Congressional  efforts  to 
harmonize  the  cable  compulsory  license 
with  the  1992  Cable  Act. 

Several  commentators  aligned  with 
broadcast  and  cable  interests  argue  that 
the  current  proceeding  is  unnecessary 
because  we  already  resolved  the 
handling  of  §  76.51  redesignations  in 
our  1987  proceeding.  See,  e.g..  Press 
Broadcasting,  comments  at  3-4;  NCTA. 
comments  at  4;  INTV,  comments.  They 
underscore  that  the  Office's  1987 
statement  "formally  adopts  the  view 
that  signals  entitled  to  mandatory- 
carriage  status  under  the  FCC's  former 
must-carry  rules  as  a  result  of  an  FCC 
market  redesignation  order  are  to  be 
treated  as  local  signals  for  purposes  of 
the  cable  compulsory  license,"  52  FR 
28362  (July  29, 1987).  and  ai^ue  that 
nothing  supports  a  change  in  this 
position.  They  argue  that  if  the  Office 
ignored  its  1987  Policy  Decision  and  did 


not  follow  Commission  redesignations. 
then  the  Office  would  in  effect  be 
making  its  own  determination  of  market 
status.  R&R  Media  Corp..  comments  at  6 
See  also  NAB,  comments  at  4-5 
(Copyright  Office  has  no  authority  \o 
ignore  FCC  changes  to  §  76.51). 

According  to  INTV,  maintaining  the 
1987  practice  is  "more  likely  to  promofo 
the  basic  policy  goal  of  copyright." 
INTV.  comments  at  18.  We  "must  resist 
the  superficial  notion  which  suggests 
that  enlarging  stations'  copyright  local 
area  would  decrease  the  cable  royalty 
pool,"  and  recognize  that  the  addition  of 
communities  to  §  76.51  markets  will 
increase  carriage  of  broadcast  stations 
not  previously  carried  by  cable  systems 
in  those  markets  because  of  distant 
royalty  fees.  Id.  at  19.  Increased  carriage 
v«ll  make  more  broadcast  stations 
stronger,  and  "stations  then  will  be  in 
a  position  to  pay  more  for  programming. 
This  enhances  the  value  of  the  program 
owners'  copyrights  and  assures  an 
enhanced  reward  for  use  of  their  works. 
Program  production  is  stimulated,  and 
the  goal  of  copyright  is  furthered."  Id. 
at  20. 

Several  commentators  also  argue  that 
the  Copyright  Office's  refusal  to  follow 
§  76.51  changes  would  frustrate  policy 
goals  of  the  1 992  Cable  Act .  Press 
Broadcasting  notes  the  language  in  the 
House  version  of  the  1992  Cable  Act, 
stating  "[njothing  in  this  section  shall 
be  construed  to  modify  or  otherwise 
affect  title  17.  United  States  Code."  was 
deliberately  omitted  from  the  Senate 
version  that  ultimately  became  the  law. 
Press  Broadcasting,  comments  at  8.  "By 
deleting  language  which  would  have 
rendered  the  Copyright  Act  immutable 
in  the  face  of  the  1992  Cable  Act. 
Congress  has  at  least  strongly  suggested 
that  the  latter  legislation,  teing 
Congress'  most  recent  action  in  the  area. 
should  be  deemed  to  take  precedence 
over  the  17  year-old  CopjTight  Act  to 
the  limited  extent  that  any  conflict 
between  the  two  may  be  perceived."  Id 
at  8. 

INTV  argues  that  Congress'  di.f-ection 
in  the  1992  Cable  Act  to  update  §  76.51 
is  an  effort  to  harmonize  what  is  a  local 
signal  for  both  the  Cable  Act  and  section 
111  of  the  Copyright  Code.  INTV,  replv 
comments  at  1-2.  Through  the  1992 
Cable  Act.  Congress  abandoned  the 
unnecessarily  restrictive  and  difficult  fo 
administer  1976  must-carry  definition  of 
a  local  signal,  employing  the  more 
rationally  based  ADI  concept.  Congress 
also  gave  the  FCC  authority  to  adjust 
ADI  determinations  in  situations  where 
apphcation  of  ADI  would  result  in 
broadcast  stations  in  the  same  market 
being  treated  differently.  INTV, 
comments  at  8  (citing  H.R.  Rep.  No,  268. 
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102  Cong..  2d  Sess.  98  (1992)}. 
According  to  INTV,  updating  §  76.5 1 
promotes  both  goals  of  AD!- wide 
carriage  and  parity  among  stations. 
Failure  to  recognize  maHcet 
redesignations  for  compulsory  copyriglit 
license  purposes  "would  binder  ADI- 
wide  cairiage  and  promote  competitive 
disparity  amcmg  broadcast  statioris  in 
the  same  market."  Id.  at  9. 

V.  Policy  Decision 

U'e  have  fully  considered  llie  record 
in  this  proceeding  and  are  satisfied  that 
^e  1992  Cable  Act's  amendment  of  the 
Communications  Act  of  1934  requiring 
that  the  FCC  make  "necessary  revisions 
to  update  section  76.51  of  title  47  of  the 
Code  of  Federal  Regulations"  is  not  a 
substantive  change  of  the  "rules; 
regulations,  and  au'ihorizations  of  the 
Federal  Communications  Commission 
in  effect  on  April  15, 1976."  As  a  matter 
of  sound  copyright  policy,  we  will 
therefore  obiserve  the  redesignations  of 
the  Ohio.  Connecticut,  and  Georgia 
markets  contained  in  the  Commission's 
March  29, 1993,  Report  &  Order  for 
purposes  of  calculating  royalty  fees 
under  the  cable  compulsory  license.  1 7 
use.  111.  We  will  also  observe  for 
cable  compulsory  license  purposes 
other  FCC  redesignations— defined  as 
the  addition  or  deletion  of  communities 
to  the  markets  contained  on  the  §  76.51 
lisi:— made  after  March  29,  1993  We  do 
not,  a!  this  time,  take  a  position  with 
rs5pect  to  the  reranking  of  markets  by 
ths  FCC — defined  as  the  reordering  and ' 
or  addition  or  deletion  of  markets 
contained  on  the  §  76.51  list— and  its 
e£;ect.>  on  the  calculation  of  the  rovaltv 
ftes  under  17  U.S.C.  111. 

The  Copyright  Code  defines  the  local 
it'rvic.-'  area  of  a  broadcast  station  as  the 
it'ii  .a  which  the  station  would  be 
^.n''.!'.tr.J  lo  insist  upon  its  signal  being 
rfrinsr-.'ltted  by  a  cable  system  in 
ic.-ord.ince  with  '"lie  n.:'cs.  regulations, 
ird  aitr.orizatior.s  of  the  Federal 
Comir.'jni-raticns  Commission  in  effect 
on  .^pril  15,  19"5'— I.S.,  th>?  1P,'5  mu^!- 
ci.-ry  rjles.  17  U  S  C.  11  h'f)  Therr  .s  no 
question  that  in  creating  the  cable 
cojtD'jIsory  license.  Congress  chose  to 
tre»7e  the  1976  niust-carry  rales  for 
purposes  of  calculating  cib.e  copyrie,hf 
rjviities.  H.R.  R'jp.  No.  K75,  94th 
Cong..  2d  .Sess  99  (1976).  The  purposfr 
Ok  freezing  the  mustcarry  rules  was  to 
ms'^re  that  any  subsequent  niie 
irnea.:ments  by  the  FCC  that  either 
tncreass  or  decrease  the  size  of  the  loCdl 
i>jn.;ce  area  for  its  purposes  do  not 
change  the  definition  for  copyright 
purposes.  The  Committee  believes  that 
any  such  change  for  copyright  piu-poses, 
which  would  materially  affect  the 
royalty  fee  payments  provided  in  the 


legislation,  should  only  be  made  by  an 

amendment  to  the  statute. 

Id. 

Because  Congress  froze  the  1976 
m.ust-catry  rules  for  cop\Ti^t  purposes 
in  determining  local  signals,  we  must 
resolve  whether  Congress  also  intended 
to  freeze  the  major  television  market  list 
as  it  was  in  1976.  We  are  persuaded  by 
the  legislative  history  of  the  Copyright 
Code,  and  the  supporting  Afiews  of  the 
majority  of  commentators  to  this 
proceeding,  that  Congress  did  not 
intend  to  freeze  §  76.51 ,  and  that  FCC 
redesignations  of  markets  on  the  hst  are 
not  substantive  changes  to  the  1976 
must-can^  rales.  In  describing  the  must- 
carry  araa  for  the  definition  of  the  local 
service  area  of  a  broadcast  signal,  the 
1976  House  C^ommittee  Report 
specifically  listed  the  FCC  rules  that 
contained  rn;s?-carry  provisions: 
'  Under  FCC  iuies  and  regulations  this 
so-calied  nra^t-carry  area  is  defined 
based  on  tlie  market  size  and  position  of 
cabis  systems  in  47  C.F.R.  §5  76.57, 
76.53,  76.61  and  78.63."  Id.  Omission  of 
§  76.51  i{;  not  surprising  .since  §  76.51  is 
not  a  must  cany  rule;  §  76.51  is  only 
incorporated  by  referenc;^  to  must -carry 
determioatior.s.  We  therefo.'e  reaffirm 
tha  conclusions  announced  in  our  1987 
Policy  E)ecis;on:  (1)  Congress  did  not 
intend  -^ 76.51  to  be  frozen  to  its  .*,pril 
15,  1976  status  for  purposes  of 
deteryp.iaing  cable  systtn-.s'  local  service 
area  and  copyright  royalty  fees;  and  (2) 
when  the  FCC  amends  its  major 
television  market  list  in  47  CFR  76.51, 
there  has  been  no  subr tajitive  rale 
charge  affected  so  as  to  impact 
ciiculations  of  cable  crpyright  royalties. 
52  FR  28365  (July  29,  19C71. 

Our  N'OI  questioned  whethar  the  1992 
Cabh?  .Aai's  direction  to  the  FCC  to 
upcntf  i  75.51  sought  to  bring  a  change 
in  the  copyright  lavvs  or  ttio  cable 
c-rripaisory  license.  See  .1.6  FR  at  34594 
n   1  (Jun^  28,  1533)  {'It  cannot  be 
dRHnitlvply  said  that  Congress  sought  to 
bring  =.hout  a  change  in  the  copyright 
laws  or  the  administration  of  the  cable 
con.pLi.icry  license  throu^^h  this 
[  rr>'.  isioc.").  Some  of  tiie  ccmmentato.'s 
to  ihii  p»o.-.e'=:ding  have  produced 
cv  iJar;':a  in  the  legisiativo  hi.story  that  is 
-.trongly  tugoestive  of  a  congressional 
effort  to  c'ariry  the  local/distant  status 
of  broadcast  signals.  This  history 
includes  correspondence  between  the 
licensee  of  W\VAT  (TV'i  Chillocothe, 
Ohio,  one  of  the  communities  subject  to 
tho  1993  FCC  redesignation;  and  Rep. 
McEv/ea  requesting  an  amendment  to 
the  1992  Cable  Act  to  redesignate  the 
Columbus.  Ohio  market  to  include 
Chillocothe,  R  &  R  Media  Corp. 
comments,  at  appendix;  and  a  statement 


of  Rep.  (ohn  I^ngell.  Chairman  of  the 
House  ComBiittee  on  Energy  «ad 
Commerce,  endorsing  the  adoption  of 
the  McEwen  amendment  into  the  1992 
Cable  Act  requiring  the  FCC  to  update 
§  76.51  of  its  rules.  138  Cong.  Rec. 
H6529  (daily  ed.  July  23, 1992J. 
Moreover,  the  Senate  version,  which 
ultimately  became  the  law,  omitted  the 
language  in  the  1992  House  cable  bill. 
staling  that  nothing  in  the  bill  should  be 
construed  to  affect  the  Copyright  Act. 

We  conclude  that  it  is  sound 
copyright  pohcy  to  accept  the  FCC's 
redesignations  *  of  markets  in  the 
§  76.51  list  for  cable  corhpulsory  license 
purposes  beginning  with  the 
CommissicHi's  March  29. 1993,  Report  & 
Order  redesignating  the  Ohio, 
Connecticut,  and  Georgia  markets.    . 
Acceptance  of  redesignations  promotes 
greater  uniformity  between  the 
operation  of  the  copyright  and 
communications  laws,  and  is  a  better 
assessment  of  the  reality  of  modem 
television  marketplaces.  Broadcast 
stations  that  for  ail  intents  and  purposes 
compete  and  operate  in  a  major 
television  market  can,  through  FCC 
redesignation,  establish  their  location 
within  that  market.  Their  iocalition 
within  that  market  should  be  recognized 
with  respect  to  the  cable  compulsory 
license.  .Ml  of  the  commentators  agree 
that  it  IS  permissible  for  the  Copyright 
Office  to  recognize  FCC  market 
redesignations  of  §  76.51  for  purposes  of 
17  U.S.C.  HI.  We  therefore  reaffirm  our 
1037  Policy  Etecision  by  "formally 
adopti'ingj  the  view  that  signals  entitled 
to  mandatory  carriage  status  under  the    - 
FCC's  former  must -carry  rules  as  a  result 
of  an  FCC  market  redesignation  order 
are  to  be  treated  as  local  signals  for 
purposes  of  thn  cable  compulsory 
license."  52  FR  28366  (July  29, 1987).    ' 

While  vve  will  accept  m.arket 
redesignations  now  and  in  the  future, 
we  are  aware  of  the  possibility  that,  over 
t:rne.  a  large  number  of  market 
redesignations  could  dramatically  affect 
the  royalty  structure  of  the  cable 
compulsory  license.  There  were 
approtimately  400  petitions  for 
redesignation  pending  at  the  FCC  when 
the  Copyright  Office  began  its  inquiry 
in'o  §  75  51  in  1985,  sesk52  FR  at  28366. 
ar.d  while  there  is  nowhere  near  that 
num.ber  before  the  FCC  at  this  time,  it 
is  difficult  to  predict  how  many 
redesignation  petitions  the  Commission 
will  receive  in  the  future.  Extensive 
addition  of  new  communities  to  existing 
markets  could  significantly  raise  the 
number  of  local  signals  carried  by  cable 


•■  By  "redesignation."  wb  mean  the  addition  or 
deletion  of  communMiet  to  lbs  top  tOO  televiaidn 
markets  already  appearing  on  the  §  76.51  list 
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systems,  thereby  resulting  in 
considerable  decreases  in  royalties  paid 
for  distant  signals.  While  we' have  said 
that  we  will  accept  future  FCC 
redesignations  as  a  matter  of  course,  we 
are  mindful  that  Congress  expressly 
chose  to  freeze  the  1976  must-carry 
rules  for  copyright  purposes  so  as  "not  to 
"materially  affect  the  royalty  fee 
payments  provided  in  the  legislation." 
H.R.  Rep.  No.  1476,  94th  Cong.,  2d  Sess. 
99  (1976).  Should  there  come  a  day 
when  the  niunber  of  redesignations 
"materially  affect(s]  the  royalty  fee 
payments"  under  the  cable  compulsory 
license,  the  Copyright  Office  may  find  "it 
necessary  to  make  its  concerns  public, 
to  call  the  issue  to  the  attention  of 
Congress,  and  petition  for  a  legislative 
solution. 

In  addition  to  market  redesignations, 
we  have  also  considered  the  issue  of 
possible  future  reranldng  of  markets  on 
the  §  76.51  list.  Reranking  would  be  the 
reordering  of  markets  as  diey  appear  in 
§  76.51,  including  the  addition  or 
deletion  of  markets.  Because  the  FCC 
has  currently  declined  to  consider  the 
reranking  of  major  television  markets, 
see  Report  6-  Order.  8  FCC  Red  2965, 
2978  (1994),  and  there  is  no  petition 
before  the  Commission  seeking  a 
reranking  of  §  76.51,  we  agree  with  the 
majority  of  commentators  that  the 
results  of  reranking  on  Copyright  Office 
policy  are  not  ripe  for  decision  at  this 
time. 

We  are,  however,  troubled  by  the 
implications  of  reranking.  In  its 
comments  the  Federal  Communications 
Commission,  in  discussing  its  1993 
Report  &■  Order  updating  §  76.51.  noted 
that  the  commentators  to  that 
proceeding  "generally  suggested  that  the 
FCC  not  rerank  markets."  FCC. 
comments  at  3.  In  a  footnote,  the  FCC 
added:  Those  opposing  a  reranking  of 
the  markets  generally  contend  that  such 
action  was  unnecessary,  impractical  or 
would  result  in  confusion  and 
instability.  However,  in  recognition  of 
the  dual  communications  and  copyright 
implications  of  Section  76.51,  virtually 
all  commentators  agreed  that  any 
changes  with  respect  to  market  rankings 
be  done  in  conjunction  with  the 
Copyright  Office. 

Id.  n.  11.  We  heartily  agree  that,  should 
the  FCC  consider  a  reranking  of  §  76.51 
in  the  future,  it  is  both  necessary  and 
proper  for  the  Commission  and  the 
Copyright  Office  to  consuh  with  one 
another,  and  we  welcome  the 
opportunity  to  work  with  the 
Commission  on  such  an  important 
issue,  should  the  need  arise. 

In  spite  of  our  considerable  doubts  on 
the  matter,  we  do  not  take  a  position  as 


to  what  effect,  if  any,  an  FCC  reranking 
of  the  §  76,51  major  television  market 
list  would  have  on  the  section  111  cable 
compulsory  license  hecause  a  decision 
on  this  issue  would  be  premature  at  this 
time. 

Dated:  August  8.  1994 
Maiybetb  Peters. 

Register  of  Copyiighti 

Approved: 
{antes  H.  Billingtoa. 
L-bronan  cf  Congrefs    - 
IFRDoc  94-19668  F.lec  6-n-c-l   6  45  am! 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  Nos.  Stn  50-628,  Stn  50-529,  and 
StnS0-«30] 

Arizona  Public  Service  Co.;  Palo  Verde 
Nuclear  Generating  Station,  Units  1, 2, 
and  3  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulators 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  NPF-41,  NPF-51,  and  NPF-74. 
issued  to  Arizona  Public  Service 
Company,  (the  licensee),  for  operation 
of  the  Palo  Verde  Nuclear  Generating 
Station,  Units  1,  2,  and  3  (Palo  Verde), 
located  in  Maricopa  County,  Arizona. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  exemption  would  allow 
implementation  of  a  hand  geometry 
biometric  system  of  site  access  control 
so  that  photograph  identification  badges 
can  be  taken  offsite. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
April  29,  1994,  for  exemption  from 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  hcensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage." 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55(a).  the 
Ucensee  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization.  Para^aph  1  of  10 
CFR  73.55(d),  "Access  Requirements," 
specifies  that  the  "licensee  shall  control 
all  points  of  personnel  and  vehicle 
access  into  a  protected  area.'  Title  10  of 
the  Code  of  Federal  Regulations. 
paragraph  73.55(d)(5),  specifies  that  "A 
numbered  picture  badge  identification 
system  shaU  be  used  for  all  individuals 
who  are  authorized  access  to  protected 


areas  without  escort."  Paragraph 
73.55(d)(5)  also  states  that  an  individual 
not  employed  by  the  hcensee  (i.e.,  a 
contractor)  may  be  authorized  access  to 
protected  areas  without  escort  provided 
the  individual  "receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  frorr; 
the  protected  area." 

Currently,  unescorted  access  into 
protected  areas  of  the  Palo  Verde  units 
is  controlled  through  the  use  of  a 
photograph  on  a  combination  badge  and 
keycard  hereinafter,  these  are  referred 
to  as  the  badge).  The  security  officers  at 
each  entrance  station  use  the 
photograph  on  the  badge  to  visually 
identify  the  individual  requesting  ' 
access.  The  badges  for  both  licensee 
employees  and  contractor  personnel 
who  have  been  granted  unescorted 
access  are  issued  upon  entrance  at  each 
entrance/exit  location  and  are  returned 
upon  exit.  The  badges  are  stored  and  are 
retrievable  at  each  entrance/exit 
location.  In  accordance  with  10  CFR 
73.55(d)(5),  contract  individuals  are  not 
allowed  to  take  badges  offsite.  In 
accordance  with  the  plants'  physical 
security  plans,  neither  hcensee' 
employees  nor  contractors  are  allowed 
to  take  badges  offsite. 

The  licensee  proposes  to  implement 
an  alternative  unescorted  access  control 
system  which  would  ehminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow- 
all  individuals  with  unescorted  access 
to  keep  their  badges  with  them  when 
departing  the  site.  An  exemption  from 
10  CFR  73.55(d)(5)  is  required  to  penr.it 
contractors  to  take  their  badges  offsite 
instead  of  returning  them  when  exiting 
the  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  staff  has  completed  its  evalua'.icr, 
of  the  hcensee's  apphcation.  Under  the 
proposed  system,  individuals  who  are 
authorized  for  unescorted  entrv  into 
protected  areas  would  have  the  phvsicel 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  badge 
number  in  the  access  control  system. 
When  an  individual  enters  the  badge 
into  the  card  reader  and  places  the  hand 
on  the  measuring  surface,  the  system 
would  record  the  individual's  hand 
image.  The  imique  characteristics  of  the 
extracted  hand  image  would  be 
compared  with  the  previously  stored 
template  to  verify  authorization  for 
entry.  Individuals,  including  licensee 
employees  and  contractors,  would  be 
allowed  to  keep  their  badge  with  them 
when  they  depart  the  site. 

Based  on  a  Sandia  report  entitled  "A 
Performance  Evaluation  of  Biometric 
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IdentificaticHi  Devices"  (SAND91-0276 
UC-906  Unlimited  Release,  Printed  June 
1991)  and  on  the  licensee's  experience 
mth  the  curreiit  photo  identification 
system,  the  licensee  demonstrated  that 
the  proposed  hand  geometry  system 
would  provide  enhanced  site  access 
control.  Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  of 
taking  the  badge  offsite,  would  not 
enable  an  unauthorized  entry  into  the 
protected  area.  The  licensee  v«ll 
implement  a  prtjcess  for  testing  the 
proposed  system  to  ensiue  continued 
overall  level  of  performance  equivalent 
to  that  specified  in  the  regulation.  The 
Physical  Security  Plans  for  Palo  Verde 
will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  licensee  employees  and 
contractors  to  take  their  badges  offsite. 

The  access  %vill  continue  to  be  under 
the  observation  of  security  personnel.  A 
numbered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized  access 
to  protected  areas  without  escorts. 
Badges  wiD  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  rciiulogical  environmental 
impact. 

With  regard  to  potential 
noruadiological  impacts,  the  proposed 
change  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 
As  an  ahemative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  an  V  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2.  and  3. 

Agencies  and  Persons  Consulted 

The  NRC  staff  oonsulted  with  the 
Arizona  Slate  official  regarding  the 


enviromnental  impact  of  the  proposed 
action.  The  State  official  had  no 
commeals. 

Finding  of  No  Si^ificant  Impact 

Based  upon  the  environmerital 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  29,  1994.  which  is  available 
for  public  :.-  ^  .??ction  at  the 
Cornmistic:.  >  fOiblic  Document  Room, 
The  GeUnan  Building.  2120  L  Street, 
N\V.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix.  Arizona 
85004 

Dated  «l  Rockvilk,  Maryland,  this  5th  day 
of  August  1994. 

For  the  Nuclear  Regulatoiy  txi.TimibSion. 

Steven  O.  Bloom. 

Acting  Director,  Project  Directorate  I\i'-2. 
Division  of  Reactor  Projects — //f/fV',  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  94-19717  Filed  8-U-94;  8:43  ami 
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Generic  Letter  94-03,  "Intergranular 
Stress  Corrosion  Cracking  of  Core 
Shrouds  In  Boiling  Water  Reactors"; 
Issued 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance. 

SUMMAIItr  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  94-03.  "Intergranular  Stress 
Corrosicn  Cracking  of  Core  Shrouds  in 
Boiling  Water  Reactors."  on  July  25, 
1994.  The  purpose  of  this  generic  letter 
is  to  request  that  each  addressee 
identified  in  the  letter  (1)  inspect  the 
core  shnnids  in  their  boiling  water 
reactor  CBWR)  plants  no  later  than  the 
next  scheduled  refuelLog  outage,  and 
perform  an  appropriate  evaluation  and/ 
or  repair  based  on  the  results  of  the 
inspection;  and  (2)  perform  a  safety 
analysis  supporting  continued  operation 
of  the  facility  until  inspections  are 
conducted.  This  generic  letter  is 
available  in  the  Public  Doctmient  Rooms 
under  accession  number  9407210200.  A 
notice  of  opportunity  for  public 
comment  on  the  generic  letter  was  not 
published  in  the  Federal  Register 
because  of  the  urgent  nature  of  the 
actions  requested.  The  l>fRC  determined 
that  the  need  for  Hcensees  to  implement 


the  requested  actions  quickly  made  it 
necessary  to  issue  this  generic  letter 
immediately.  The  generic  letter  is 
discussed  in  Commission  information 
paper  SECY-94-i95.  dated  July  28. 
1994,  which  will  also  be  available  in  the 
Public  Document  Rooms. 
DATES:  Letter  94-€3  was  issued  on  July 
25,  1994. 

EFFECTiVE  DATE;  Not  applicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  M.  Hackett,  (301)  504-2751. 

Dated  at  RockviHe.  VXaryiand.  this  third 
day  of  Aiigusl  1994. 

For  the  Nuclear  Regulatory  Commission 
Elizabeth  L.  Deohttle, 

Acting  Chief,  Generic  Coaxwunications 
Branch.  Division  of  Opeivtiiig Reactor 
Support  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-19718  Filed  8-11-94:  8:45«in] 
b;lung  code  7S9a-o<.-«i 


Proposed  Genedc  Communication; 
"Voltage-Based  Repair  Criterta  For  The 
Repair  Of  Westtnghouse  Steam 
Generator  Tubes  Affected  By  Outside 
Diameter  Stress  Corrosion  Cracking" 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  opportunity  for  pubhc 

comment. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter.  A  generic  letter  is  an 
NRC  document  that:  (1)  Requests 
licensees  to  submit  analyses  or 
descriptions  of  proposed  corrective 
actions,  or  both,  regarding  matters  of 
safety,  safeguards,  or  environmental 
significance,  or  (2)  requests  licensees  to 
submit  information  to  the  NRC  on  other 
technical  or  administrative  matters,  or 
(3)  transmits  infbrmatioa  to  licensees 
regarding  ajwrovcd  changes  to  rules  or 
regulations,  tne  issuance  of  reports  or 
evaluations  of  interest  to  the  industry, 
or  changes  to  NRC  administrative 
procedures.  When  issued,  this  generic  ' 
letter  will  provide  guidance  for 
licensees  who  may  wish  to  request  a 
license  amendment  to  the  plant 
technical  specifications  to  implement  an 
alternate  steam  generator  tube  repair 
limit  applicaUe  specifically  to  outside 
diameter  stress  corrosion  cracking  at  the 
tube-to-tube  support  plate  intersections  " 
in  Westinghouse  designed  steam 
generators  having  drilled-hole  tube 
support  plates.  This  generic  letter  is 
intended  to  provide  relief  while 
maintaining  an  acceptable  level  of  safety 
for  licensees  having  steam  generators 
experieru:ing  this  particular  degradation 
mechanism  while  the  NRC  pursues  a 
longer  term  resolution  to  the  issue  of 


steam  generator  degradation  through  the 
development  oi  a  steam  generator  rule. 
The  NRC  is  seeking  comment  from 
interested  parties  regarding  both  the 
technical  amd  i^ulatory  aspects  of  the 
proposed  generic  letter  presented  under 
the  Supplementary  faiformation 
heading.  Additionally,  the  NRC  is 
seeking  public  commwits  oo  the 
following  question,  which  pertains  to  the 
technical  positions  described  in  the 
proposed  generic  letter.  The  voltage- 
based  repair  methodology  and 
calculational  approach  incorporates 
numerous  amservatism  throughout  the 
cakulation  in  part  to  bound 
uncertainties  that  currmtly  exist  in  the 
methodology.  The  NRC  is  soliciting 
public  commoit  on  the  propagation  of 
uncertainties  thnnigh  (he  leakage  rate 
and  radiological  dose  calculations  under 
postulated  accident  conditions  and  the 
appropriatmess  of  the  cmiservatism  that 
have  been  included  in  the  analyses  to 
account  for  these  um^rtainties.  Two 
examples  of  uncertainties  in  the  voltage- 
based  repair  methodology  and 
calculational  approach  are:  (1)  Several 
functional  ibnns  iin  addition  to  the  log- 
logistic  curve  used  in  the  proposed 
generic  letter)  can  be  fit  to  the  available 
probability  ^  leakage  data  equally  well 
from  the  standpoint  of  a  statistical 
goodness  of  fit,  and  (2)  there  is  a  paucity 
of  definitive  data  describing  iodine 
releases  into  the  reclctor  coolant  system 
following  a  large  depressurization 
transient  such  as  the  postulated  main 
steam  line  break. 

During  development  of  the  proposed 
generic  letter,  three  individual  NRC  staff 
members  expressed  technical  ccmcems 
(including  one  member  filing  a  differing 
professional  opinion)  with  the  NRC 
positions  described  in  the  generic  letter, 
in  re.<:ponse  to  an  internal  memorandum 
requesting  such  comments.  The 
differing  professional  opinion  is 
currently  being  processed  in  accordance 
with  the  established  NRC  procedures. 
The  NRC  policies  on  differing 
professional  opinions  (DPOs)  or 
differing  professional  views  (DPVs) 
were  established  to  ensure  employees 
have  the  ability  to  freely  express  iheir 
DPOs  or  DPVs  and  to  underscore 
management's  intention  to  address  these 
concerns  in  a  timely  and  responsible 
manner.  The  NRC  has  decided  lo  make 
these  technical  concerns  and  the 
differing  professional  opinion  publicly 
available  as  part  of  the  information 
available  in  the  Public  Document 
Rooms,  and  to  provide  the  public  an 
opportunity  to  aHmnent  on  these 
concerns  as  they  may  relate  to  the  draft 
generic  letter.  The  NRC  held  internal 
technical  interactions  with  the  three 
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individuals  regarding  their  technical 
concerns  and  gave  the  ccmcems  careful 
consideration  (the  concerns  did  not 
necessarily  result  in  revisions  to  the 
proposed  generic  letter  nor  were  they 
necessarily  reserved  to  the  individuals' 
satisfaction)  during  development  and 
review  of  the  proposed  generic  letter. 
The  technical  concerns  and  differing 
professitmal  opinion  are  briefly 
summarized  as  follows:  (1)  The  first 
concern  is  that  use  of  the  eddy  current 
-voHage  repair  criteria  could-result  in 
leakage  rates  following  a  postulated 
main  steam  Kne  break  that  could 
ultimately  exceed  the  make-up  capacity 
of  the  refueling  water  storage  tank  for 
the  emergency  core  cooling  systnn 
supply  and  result  in  core  damage.  The 
concern  stems  from  the  belief  that  there 
is  no  direct  relation  between  leakage 
•asid  measured  eddy  cnirantirallage.  (2) 
The  second  coooem  is  that  there  is  no 
physical  basis  fiw  choosing  a  giv«i 
probability  of  leakage  (POL)  functicm 
versus  other  P(M.  functions,  when  all 
functions  fit  the  available  ^ta  from  a 
statistical  standpoint  (3)  The  third 
<x>ncem-8lenis  ^m  Ae  applicatian  of  a 
voltage-baead  repaircriterion  when 
there  is  not  a  unique  oonelatitm 
betMraen  voltage  amplitude  and  physical 
parameters  (i«.,  length  or  depth)  of  a 
defect  that  can  be  directly  rriated  to 
tube  structural  integrity  or  leakage.  The 
DPD  is  similar  to  technical  eoncem:  (1 ) 
With  additi<8ial  concerns  raised 
regarding  the  paucity  of  iodine  spiking 
data  for  the  calculation  of  ofTstte  doses 
for  a  postulated  main  steam  line  break 
with  induced  steam  generator  tube 
leakage  and  the  effectiveness  of 
reducing  reactor  coolant  system  iodine 
activity  for  reducing  calculated  oflsite 
doses.  The  summaries  above  are  not 
intended  to  oversimplify  the  expressed 
technical  concerns  or  differing 
professional  opinion.  To  fully 
understand  the  concerns,  it  is 
recommended  that  each  concern  be  read 
in  its.entirety.  The  proposed  generic 
letter  and  supporting  documentation 
were  discussed  in  the  260th  meeting  of 
the  Committee  to  Review  Generic 
Requirements  (CRGR).  At  this  meeting, 
the  three  individual  NRC  staff  members 
presented  their  technical  concerns  to 
the  CRGR.  The  relevant  information 
used  to  support  CRGR  review  of  the 
proposed  generic  letter  will  be  available 
in  the  Public  Document  Rooms.  In 
addition,  the  proposed  generic  letter 
and  supporting  documentation  were 
discussed  in  a  meeting  ei  the  Materials 
and  Metallurgy  Subcommittee  of  the 
NRC  Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  on  August  3, 1994, 


as  well  as  a  full  ACRS  meeting  held  on 
August  4. 1994. 

The  NRC  wrill  consider  comments 
received  frtmi  interested  parties  in  thr 
final  evaluation  of  the  proposed  generir 
letter.  The  NRC  final  evaluation  will 
include  a  review  of  the  technical 
positim  mid,  when  appropriate,  an 
fflialysis  of  the  value/impact  on 
licensees.  Should  this  generic  letter  be 
issued  in  final  form  by  the  NRC,  it  will 
become  available  for  public  inspection 
iftthe  PuUic  Document  Rooms. 
OATES:  Comment  p^od  expires 
September  12, 1994.  Comments 
submitted  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  ctmsideratioa  cannot  be 
given  except  for  comments  received  on 
or  before  this  date. 

AOOtaSSES:  Submit  writtoi  comments 
to  C3iief.  Rules  Review  and  Directives 
Branch,  U^.  Nuclear  Regulatmy 
Commiasion,  Wariungtoo.  D.C  20555 
Written  conments  may  also  be 
deUvered  to  Room  T6-D99. 11545 
Rockville  Pike,  Rockvilie,  Maryland. 
20852  from  7:30  aA.  to  4:15  p.m.,     • 
.Pflderal  wmk6»y.  CofMeaoC-writtcn 
ccHnments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120 
L  Street.  N.W.  (Lower  Level), 
Washington,  D.C. 

FOR  RNITHEn  WTOWmiUII  CONTACT: 
Timothy  A.  Reed,  (301)  504-1465 

SUPPLQMCKTARY  MF0fMATX3N 

NRC  Generic  Letter  94-XX:  VoHage- 
Based  lepair  OHnria  For  IW  Repair  of 
WestiaglHMBe  StooB  GenerMor  TiAes 
Affected  fcy  Ortside  Diameter  Sinm 
Corroeion  Grading 

Addressees 

All  holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors  having  steam  generators 
designed  by  Westii^ouse  Eleclrir 
Coiporetion  (W). 

Purpose 

The  U.S.  Nuclear  Regulatory 
ConunissioD  (NRC)  is  issuing  this 
guidance  for  licensees  who  may  wish  in 
request  a  hcense  amendment  to  thr 
plant  technical  specifications  to 
implement  an  alternate  steam  generaloi 
tube  repair  limit  applicable  speciBcally 
to  outside  diameter  stress  corrosion 
cracking  (ODSCC)  at  the  tube-fo-f  ube 
support  plant  intersections  in 
Westingboizse  designed  steam 
generators  having  drilled-bole  tubp 
support  plates  (TSP).  The  NRC  ha:- 
previously  allowed  a  few  Ucensees  t!> 
implement  alternate  steam  generaloi 
repair  criteria  for  this  particular 
degradation  mechanism  on  an  operuf  inp 
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cycle  specific  basis.  This  generic  letter 
does  not  restrict  the  approval  of  such 
repair  criteria  to  a  cycle  specific  basis. 

Current  plant  technical  specifications 
require  that  flawed  tubes  be  removed 
from  service  by  plugging  or  repaired  by 
sleeving,  if  the  depths  of  the  flaws 
exceed  the  repair  limit,  typically  40 
percent  through-wall.  This  generic  letter 
provides  guidance  on  the 
implementation  of  an  alternate  repair 
criterion  to  be  applied  to  ODSCC  at  TSP 
~  locations.  This  criterion  does  not  set 
limits  on  the  depth  of  the  cracks  to 
.  ensiu^  tube  integrity  margins;  instead,  it 
relies  on  correlating  the  eddy  current 
voltage  amplitude  from  a  bobbin  coil 
probe  with  the  more  specific 
measurement  of  burst  pressure  and  leak 
rate. 

This  generic  letter  is  intended  to 
provide  relief  while  maintaining  an 
acceptable  level  of  safety  for  licensees 
having  steam  generators  experiencing 
this  paiticular  degradation  mechanism 
while  the  staff  pursues  a  longer  term 
resolution  to  the  issue  of  steam 
generator  degradation  through  the 
development  of  a  steam  generator  rule. 
Although  this  generic  letter  allows 
licensees  to  pursue  various  options 
regarding  the  implementation  of  the 
voltage-based  criteria  (e.g.,  tube  support 
place  deflection  analyses,  probability  of 
detection  versus  voltage  dependence), 
licensees  should  recognize  that 
pursuing  such  options  could  have 
significant  scheduler  implications  since 
the  NRC  staff  would  be  required  to 
review  and  approve  the  associated 
information  and  analyses.  Regarding  the 
correlations  and  supporting  data 
utilized  to  implement  the  generic  letter 
guidance,  the  staff  will  review  this 
information  on  an  as-required  basis  to 
enable  updated  correlations  and  new 
data  to  be  used  for  implementation  of 
the  generic  letter  guidance.  The  NRC 
staff  will  make  publicly  available  an 
updated  list  of  approved  correlations 
and  models  on  a  periodic  basis. 

Background 

The  thin-walled  tubing  of  the  steam 
generator  constitutes  more  than  half  of 
the  reactor  coolant  pressure  boundary 
(RCPB).  Maintenance  of  the  structural 
and  leakage  integrity  of  the  RCPB  is  a 
requirement  under  Title  10  of  the  Code 
of  Federal  Regulations  Part  50  (10  CFR 
50),  Appendix  A.  Specific  requirements 
governing  the  maintenance  of  steam 
generator  tube  integrity  are  contained  in 
the  plant  technical  specifications  and 
Section  XI  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  (ASME  Code). 
These  include  requirements  for  periodic 
inservice  inspection  of  the  tubing,  flaw 


acceptance  criteria  (i.e.,  repair  limits  for 
plugging  or  sleeving),  and  primary-to- 
secondary  leakage  limits.  These 
requirements  coupled  with  the  broad 
scope  of  plant  operational  and 
maintenance  programs,  have  formed  the 
basis  for  assuring  adequate  steam 
generator  tube  integrity. 

Flaw  acceptance  criteria,  termed 
plugging/repair  limits,  are  specified  in 
the  plant  technical  specifications.  The 
purpose  of  the  technical  specification 
repair  limits  is  to  ensure  that  tubes 
accepted  for  continued  service  will 
retain  adequate  structural  and  leakage 
integrity  during  normal  operating, 
transient,  and  postulated  accident 
conditions,  consistent  with  General 
Design  Criteria  (GDC)  14, 15,  30,  31,  and 
32  of  10  CFR  part  50,  appendix  A. 
Structural  integrity  refers  to  maintaining 
adequate  margins  against  gross  failure, 
rupture,  and  collapse  of  the  steam 
generator  tubing.  Leakage  integrity 
refers  to  limiting  primary-to-secondary 
leakage  to  within  acceptable  limits. 

The  traditional  strategy  for 
accomplishing  the  objectives  of  the 
General  Design  Criteria  related  to  steam 
generator  tulie  integrity  has  been  to 
establish  a  minimum  wall  thickness 
requirement  in  accordance  with  the 
structural  criteria  of  Regulatory  Guide 
1.121,  "Bases  for  Plugging  Degraded 
PWR  Steam  Generator  Tubes." 
Development  of  minimum  wall 
thickness  requirements  to  satisfy 
Regulatory  Guide  1.121  was  governed 
by  analyses  for  uniform  thinning  of  the 
tube  wall  in  the  axial  and 
circumferential  directions.  The 
assumption  of  uniform  thinning 
conservatively  bonds  the  degrading 
effects  of  all  flaw  types  occurring  in  the 
field,  and  is  the  basis  of  the  standard  40 
percent  depth-based  plugging  limit 
incorpolated  into  the  technical- 
specifications.  However,  the  40  percent 
repair  limit  is  conservative  for  highly 
localized  flaws  such  as  pits  and  short 
cracks.  6i  particular,  the  40  percent 
depth-based  repair  limit  is  conservative 
for  outside  diameter  stress  corrosion 
cracking  (ODSCC)  that  occurs  at  the 
tube  support  plates. 

The  new  voltage-based  repair  limit 
docs  not  incorporate  a  minimum  wall 
thickness  requirement.  The  voltage- 
based  repair  limit  allows  tlie  possibility 
that  tubes  with  up  to  100  percent 
through-wall  crnrks,  which  may 
develop  between  successive  steam 
generatcir  inspections,  can  remain  in 
service,  subject  to  certain  restrictions. 
These  rastrictioi\s  ensure  structural 
integrity  and  leakage  limits  consistent 
with  the  applicable  GDC  of  10  CFR  part 
50  appendix  A  and  the  limits  of  10  CFR 
Part  100.  Although  the  voltage-based 


repair  limit  ensures  adequate  structural 
integrity  and  leakage  limits,  the  NRC 
staff  recognizes  that  overall  margins 
have  been  reduced  when  compared  to 
the  margins  associated  with  the  existing 
40%  depth-based  repair  limit.^  Because 
of  the  increased  likelihood  of  through- 
wall  cracks  developing  in  service,  the 
staff  has  included  provisions  for 
augmented  steam  generator  inspections 
and  more  restrictive  operational  tube 
leakage  limits  in  the  generic  letter 
guidance. 

In  taking  the  interim  action  described 
in  this  letter,  the  NRC  staff  wishes  to 
emphasize  that,  while  use  of  the  specific 
voltage-based  repair  methods  described 
herein  is  approved  as  an  acceptable 
short-term  measure  for  dealing  with 
ODSCC  tube  degradation,  this  action 
should  not  be  construed  to  discourage 
the  use  by  licensees  of  better  or  further 
refined  data  acquisition  techniques, 
eddy  current  technology,  and  eddy 
current  data  analysis  as  they  become 
available;  and  the  staff  strongly 
encourages  the  industry  to  continue  its 
efforts  to  improve  the  nondestnictive 
examination  of  steam  generator  tubes. 
The  staff  continues  to  believe  that 
inspection  methods  and  repair  criteria 
based  on  physical  dimensions  (e.g., 
length  and  depth)  of  defects  are  the 
most  desirable  when  they  can  be 
achieved. 

Discussion 

1.  Overview  of  the  Voltage  Repair  Limit 
Approach 

In  order  to  use  the  voltage  repair 
criteria,  licensees  should  complete  the 
following  actions: 
— Perform  an  enhanced  inspection  of 

tubes,  particularly  at  the  tube  support 

plate  (TSP)  intersections, 
— Utilize  nondestructive  examination 

(NDE)  data  acquisition  and  analysis 

procedures  that  are  consistent  with 

the  methodology  used  to  develop  the 

voltage-based  repair  limits, 
— Repair  or  plug  tubes  that  exceed  the 

voltage  limits, 
— Determine  the  beginning  of  cycle 

voltage  distribution, 
—Project  the  end-of-cycle  (EOC) 

distribution, 
— For  the  projected  EOC  voltage 

distribution,  calculate  leakage  and 


'  During  development  of  the  proposed  generic 
letter,  three  individual  NRC  staff  members 
expressed  technical  concerns  (including  one 
member  filing  a  differing  professional  opinion)  with 
the  NRC  positions  described  in  the  generic  letter. 
The  technical  concerns  and  differing  professional 
opinion  are  publicly  available  in  the  Public 
Document  Rooms.  The  NRC  will  consider  public 
comments  from  interested  parties  on  the  technical 
concerns  as  they  relate  to  the  positions  proposed  in 
the  draft  generic  letter. 
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conditional  burst  probability  (and 
rejjair  additional  tubes  if  neo^ssary). 

2.  Generic  Letter  Applicability 

The  criteria  in  this  generic  letter  are 
only  applicable  to  ODSCX:  located  at  the 
tube-fo-tube  support  plate  intprsci-tions 
in  VVestinghouse  designed  steam 
generators.  These  criteria  am  not 
applicable  to  other  forms  of  steam 
generator  tube  degradation,  nor  are  they 
applicable  to  ODSCC  that  o«:cure  at 
other  locations  within  a  steam 
generator.  The  voltage-based  repair 
criteria  can  be  applied  only  under  the 
following  constraints: 

(1)  The  repair  criteria  of  this  generic 
letter  apply  only  to  Westinghou.se 
designed  steam  generators  with  1.9  cm 
1%  inch]  and  2.2  cm  l=7a  inch)  diameter 
tubos  and  drilled  bole  tube  support 
plates, 

(2)  The  repair  criteria  of  this  generic 
letter  apply  only  to  predominantly 
axially  oriented  ODSCC  confined  within 
the  tube-to-tube  support  plate 
intersection  (refer  to  Section  l.a  of 
Enclosure  1  for  further  guidance)  and, 

(3)  Certain  intersections  are  excluded 
from  the  application  of  the  voltage- 
based  repair  criteria  as  discussed  in 
Section  l.b  of  Enclosure  i. 

3.  Voltage  Repair  Limit 

Tlie  voltage  repair  limits  am: 
_     ( 1 )  for  2.2  cm  [%  inch)  diameter 
tubes: 

•  Indications  below  2  0  vults  as 
measured  by  bobbin  coil  may  rv-nain  in 
ser^'ice; 

•  Indications  between  2.0  and  .5.6 
volts  as  measured  by  bnbbiircji!  cjn 
remain  in  service  if  znnUmzed  rota'ing 
pancaJce  coil  (MRPC)  insjjectinn.n  Jf,  p^t 
confirm  the  indications;  and 

•  Indications  between  2.0  and  5.ti 
volLs  as  measured  by  bobbin  ceil  that 
arp  confirmed  by  MRPC  and  indi«v'.t)oi::> 
exc  ceding  5.6  volts  as  measured  by 
bobbin  coil  must  be  repaired 

(2)  For  1  9  cm  p/<-inchj  disrintor 
tubes 

•  Indications  below  1.0  volt  as 
measu.red  by  bobbin  coil  n'.ay  n^roaia  in 
sprvice: 

•  Indications  bptwrwn  10  and  2.7 
volts  as  ;ne3sured  by  bobbin  coil  i.m 
rornain  in  ^.ervice  if  MRPC  ir)?p(?«-t;-:.ns 
df»  not  con-Hrm  thf  indications:  ard 

•  Indications  bet^vem  1.0  rjnd  2.7 
vults  s.s  moa.sured  l>y  n.hin  coil  th,»t  am 
confirmed  by  MRPt:  and  iiidiralir.ns 
e:xc<"d:ng  2.7  volts  ?s  ins-BsuTfid  by 
bobbin  roil  must  be  repaired. 

Tho  vo!l.:«gB-based  repair  limit.-i  of  ti';«; 
generic  letter  were  do'.onnined 
considering  the  entire  range  of  design 
basis  events  that  could  challenge  tube 
Integrity.  The  voltage  repair  limits 


ensure  structural  integrity  and  leakage 
limits  for  all  postulated  design  basis 
events.  The  structural  criteria  are 
intended  to  ensure  that  tubes  subjected 
to  the  voltage  repair  hmits  will  be  able 
to  withstand  a  pressiire  of  1.4  times  a 
maximum  possible  main  steam  line 
break  (MSLB)  differential  pressure 
postuloted  to  occur  at  the  end  of  the 
operating  cycle  consistent  with  the 
criteria  of  Regulatory  Guide  1.121.  The 
leakage  criteria  ensure  that  for  tubes 
subject  to  the  voltage  repair  limits, 
induced  leakage  under  worst-ca.se  MSLB 
conditions  calculated  u.sing  h»^nsing 
basis  assumptions,  will  not  result  in" 
offsite  dose  releases  that  exceed  the 
.ippiicable  limits  of  10  CFR  Part  100. 

Pfqupstrd  Ai:tions 

Implementation  of  the  guidance  in 
this  generic  letter  is  voluntary.  If  a 
licensee  chooses  to  implem":ij  Lhese 
criteria,  the  following  shoiii  j  be 
included  in  the  proposed  program: 

(1)  Implementation  of  the  inspection 
guidance  discussed  in  Section  3  of 
Enclosure  1.  The  inipection  guidam* 
ensures  that  the  techriiques  used  to 
inopect  steam  generators  are  consistent 
with  the  techniques  used  to  develop 
voltage-basod  repair  limit  methodology. 

(2)  Calculation  of  leakage  per  the 
guidance  of  Section  2.b  of  Enclosure  1. 
This  calculation,  in  conjunction  with 
the  use  of  licensLng  basis  assumptions 
for  calculating  offs;te  releases,  enables 
licensees  to  demtmstrafc  that  the 
applicable  limits  of  10  CFR  Part  100 
continue  to  be  met. 

(3)  Calculation  of  e;ndi;;on.3l  burst 
probability  per  the  pi'idance  of  Section 
2.a  of  Enclosure  1.  This  is  a  calailation 
to  (issess  the  voltage  distribution  left  in 
sFrv'ire  pgainst  a  threshold  value. 

(4)  hnplerr.entation  of  the  npcauonal 
Itokage  limits  identified  in  Section  5  of 
Enclosure  1.  The  operational  leak  limit 
is  a  defense- in-depth  n;easura  that 
provides  a  means  for  identifying  leakii 
durine  ope:a!ion  to  enable  repair  bt^fore 
STirh  loriks  result  in  tube  .'"oilure. 

(5)  Rcvievk'  of  leak»ce  monitoriri^ 
)nessures  rncluding  tl»e  pro<«durcs  for 
tiTn..iv  d'-tectior.  trend. n.:^,  p.-id  if-ynns^ 
to  rapidly  incn-asi.-..i^  Ir.akR  The 
•y><;ecu\'Q  is  to  ::p.';urv  >!.;:t  thouid  a 
significant  Icik  be  tvp-.rienrvfi  jn 
SP.rvice.  it  vvil.i  i.»e  d.tected  a.a;?  the  pl.;rt 
shu!  '.iov.n  in  a  timf^ly  rjsnr.ri  to  rixi;!tx 
the  likehhood  of  a  pot-ptidl  rupture. 

(fi)  Acquisition  of  t;;>je  pull  daU  p_r 
the  guidance  of  S<Ktion  4  of  Enclosure 
1.  It  is  ncce.ssr:ry  to  s.-xjuije  pulled  tube 
data  to  csraflim  the  dcgradal  icn 
niecha.ii.';m. 

(7)  Reporting  of  results  per  tho 
guidance  of  Section  6  of  Enclosure  1. 


(8)  Submittal  of  a  technical 
specification  (TS)  amendment  requ.^t 
that  commits  to  the  above  and  prr. .  ;des 
TS  pages  per  the  guidance  of  Ench^ure 
2  including  the  associated  ron.*i<lerati!.n 
of  no  significant  hazards  consi.^eration 
(10  CFR  50.92)  and  supporlinp  safety 
analysis. 

Licensees  that  plan  to  adopt  this  TS 
ajnendment  are  encouraged  to  follow 
the  guidance  given  in  Enclosures  1  and 
2.  The  staff  requests  that  licensees 
following  the  guidance  cf  Lhis  gencrii 
letter  submit  their  TX  amendment 
request  at  least  90  days  pricr  to  the 
beginning  of  the  refueling  outage  duriny; 
which  the  alternate  repair  criteria  are  to 
be  implemented. 

Bockfit  Discusiion 

Licensee  action  to  propose  TS 
changes  under  the  guidance  of  tliis 
generic  letter  is  voluntary;  therefore, 
such  action  is  not  a  backfit  under  the 
provisions  of  10  CFR  50.109. 

Popcnvork  Reduction  Act  Srijtnin.nt 

(To  Be  Provided  in  the  Final  f>fn';rii; 
Letter] 

Enclosures: 

1.  Guidance  for  a  Preposrd  Lir»;nse 
Amendment  to  Implement  an  A'lerrate 
Steam  Generator  Tube  Repair  Limit  fi)r 
Outside  Diameter  Stress  Cxirrwtnn 
Cracking  at  the  Tube  Support  Plate 
Intersections 

2.  Model  Technical  Spctnfications 

3.  List  of  Recently  Issiied  NRG 
(Generic  Letters 

Guidance  for  a  Proposed  License 
Amendment  To  Implement  an  Aliernatf: 
Steam  Generator  Tube  Repair  Limit  fur 
Outs.'de  Diameter  Stress  Corrosion 
Cracking  at  the  Tube  Support  PlaXe 
Intersections 

i.  IninjJuction 

This  guidcince  prcvi»lcs  the  NRG  r.tsff 
P'jsifjon  on  the  irnp!emer.«3ri/.Ti  of  the 
volf3ge-b;jsf>d  repair  cr.teria  in  ftr»m 
generators  designed  by  WesJin-jhnuse 
for  outside  diameter  sirfss  <:crrvum 
cr.'rtong  (Onr.CC  l.WToti'd  r.t  t/;e  )!j|j»-  fo 
t'oLn  si-pj^or*  pLte  inters^r.icjn?,  ';hi«; 
f.'jidanre  is  not  appljr-.hle  to  rlbt-r 
forms  of  stecn  ??R"!eraloi  tube 
d' .-gradation  ner  is  it  cipplii  at-li:  t<» 
fJDS^IC  sh.il  ocrvrs  ct  .it.'j^r  k^^jticns 
\-ith  t^c  i,tt.r;!n  gonirar^'r.  Th->  voltage 
basi  d  n»pr)!r  t  ri»eria  ha>  .-^  be*=n 
dcvrloped  for.  and  3ie  currently 
applicable  oily  to.  WesL ■"p„'!0 „'<!'■ 
designed  stea.m  gRoerators  with  2.2  rni 
C'fi  inch]  or  1  9  cm  P'.-inch]  dian.!  ter. 
tu!ies  with  drilled  h.>le  tube  supofrt 
plates  (TSP.s).  Application  of  the 
alternate  repair  criteria  to  other  vendor 
designed  steam  generators  would 
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require  both  the  development  and  NRC 
staff  review  and  approval  of  a 
comparable  data  base  and  the  associated 
correlations  for  each  vendor  steam 
generator  type. 

The  NRC  staff  wants  to  emphasize 
that  while  the  NRC  has  approved  the 
implementation  of  the  voltage-based 
repair  methods  described  in  this  generic 
letter  as  a  short-term  measure,  this 
guidance  should  not  be  construed  to 
discourage  the  development  and  use  of 
better  acquisition  techniques,  eddy 
current  technology,  and  eddy  current 
data  analysis.  The  staff  strongly 
encourages  the  industry  to  continue  to 
improve  the  NDE  of  steam  generator    - 
tubes. 

l.a  ODSCC 

The  voltage-based  repair  criteria  are 
applicable  only  to  indications  at  support 
plate  intersections  where  the 
degradation  mechanism  is  dominantly 
axial  ODSCC  with  no  significant  cracks 
extending  outside  the  thickness  of  the 
support  plate. 

For  purposes  of  this  guidance,  OSDCC 
refers  to  degradation  whose  dominant 
morphology  consists  of  axial  stress 
corrosion  cracks  which  occur  either 
singularly  or  in  networks  of  multiple 
cracks,  sometimes  with  limited  patches 
of  general  intergranular  attack  (IGA). 
Circumferential  cracks  may  sometimes 
occur  in  the  IGA  affected  regions 
resulting  in  a  grid- like  pattern  of  axial 
and  circimiferential  cracks,  termed 
cellular  corrosion.  Cellular  corrosion  is 
assumed  to  be  relatively  shallow  (based 
on  available  data  from  tube  specimens 
removed  from  the  field),  transitioning  to 
dominantly  axial  cracks  as  the  cracking 
progresses  in  depth.  The  circumferential 
cracks  are  assiuned  (based  on  available 
data]  not  to  be  of  sufficient  size  to 
produce  a  discrete,  crack-like 
circumferential  indication  during  field 
nondestructive  examination  (NDE) 
inspections.  Thus,  the  failure  mode  of 
ODSCC  is  axial  and  the  burst  pressure 
is  controlled  by  the  geometry  of  the 
most  limiting  axial  crack  or  array  of 
axial  cracks. 

It  is  also  assiuned  for  purposes  of  this 
guidance  that  the  ODSCC  is  confined  to 
within  the  thickness  of  the  tube  support 
plate,  based  on  available  data  from  tube 
specimens  removed  from  the  field.  Very 
shallow  microcracks  are  sometimes 
observed  on  these  specimens  to  initiate 
at  locations  slightly  outside  the 
thickness  of  the  tube  support  plate; 
however,  these  microcracks  are  small 
compared  to  the  cracks  within  the 
thickness  of  the  support  plate  and  are 
too  small  to  produce  an  eddy  current 
response. 


Confirmation  that  the  degradation 
mechanism  is  dominantly  axial  ODSCC 
should  be  accomplished  by  periodically 
removing  tube  specimens  from  the 
steam  generators  and  by  examining  and 
testing  these  specimens  as  specified  in 
Section  4  of  this  guidance.  The 
acceptance  criteria  should  consist  of  . 
demonstrating  that  the  dominant 
degradation  mechanism  affecting  the 
burst  and  leakage  properties  of  the  tube 
is  axially  oriented  ODSCC.  In  addition, 
results  of  inservice  inspections  with 
motorized  rotating  pancake  coil  (MRPC) 
probes  should  be  evaluated  in 
accordance  with  Section  3.b  of  this 
guidance  to  confirm  the  absence  of 
detectable  crack-like  circumferential 
indications  and  detectable  ODSCC 
indications  extending  outside  tlie  tube 
support  plate  thickness. 

lb  Exclusion  of  Intersections 

The  voltagf)  repair  criteria  of  this 
guidance  do  not  apply  to  intersections 
meeting  the  criteria  discussed  below: 

l.b.l  The  repair  criteria  do  not  apply  to 
support  plate  intersections  where  the 
tubes  may  potentially  collapse  or 
deform  following  a  postulated  loss-of- 
coolant  accident  plus  safe  shutdowTi 
earthquake  event  (e.g.,  intersections 
located  near  the  wedge  supports  at  the 
upper  tube  support  plates).  Licensees 
should  perform  or  reference  an  analysis 
that  identifies  which  intersections  are  to 
be  excluded. 

l.b.2  The  repair  criteria  do  not  apply  to 
tubes  support  plate  intersections  having 
dent  signals  greater  than  5  volts  as 
measured  with  the  bobbin  probe. 

l.b.3  The  repair  criteria  do  not  apply  to 
intersections  where  there  are  mixed 
residuals  of  sufficient  magnitude  to 
cause  a  1-volt  ODSCC  indication  (as 
measured  with  a  bobbin  probe)  to  be 
missed  or  misread. 

l.b.4  The  repair  criteria  do  not  apply  to 
the  tube'to-flow  distribution  baffie  plate 
intersections. 

2.  Tube  integrity  Evaluation 

Licensees  should  perform  an 
evaluation  prior  to  plant  restart  to 
confirm  that  the  steam  generator  tubes 
will  retain  adequate  structural  and 
leakage  integrity  until  the  next 
scheduled  inspection.  The  first  portion 
of  this  evaluation,  referred  to  as  the 
conditional  burst  probability 
calculation,  assesses  the  voltage 
distribution  left  in  service  against  a 
threshold  value  of  1x10  "^  probabiUty  of 
rupture  under  postulated  main  steam 
line  break  (MSLB)  conditions.  The 
conditional  burst  probability  calculation 
is  intended  to  provide  a  conservative 


assessment  of  tube  structural  integrity 
during  a  postulated  MSLB  occurring  at" 
end-of-cycle  ^  (EOC).  It  is  used  to 
determine  whether  the  NRt  needs  to 
focus  additional  attention  on  the 
particular  voltage  repair,  limit 
application.  If  the  calculated 
conditional  burst  probability  exceeds 
1x10-2,  the  licensee  should  notify  the    - 
NRC  per  the  guidance  provided  in 
Section  6  of  Uiis  guidance. 

The  second  portion  of  the  tube 
integrity  evaluation  is  intended  to 
assure  that  total  leak  rate  from  the 
affected  steam  generator  (SG)  during  a 
postulated  MSLB  occurring  at  EOC 
would  be  less  than  that  which  could 
lead  to  radiological  releases  in  excess  of 
the  licensing  basis  for  the  plant.  If 
calculated  leakage  exceeds  the 
allowable  limit  determined  by  the 
licensing  basis  dose  calculation, 
licensees  can  either  repair  tubes, 
beginning  with  the  largest  voltage 
indications  until  the  leak  limit  is  met, 
or  reduce  reactor  coolant  system 
specific  iodine  activity  (refer  to  example 
technical  specification  (TS)  pages  of 
Enclosure  2).  The  analyses  (^scussed 
above  may  incorporate  or  reference 
previous  analyses,  or  portions  thereof, 
to  the  extent  that  they  continue  to 
bound  the  conditions  of  the  steam 
generator  as  determined  by  inspection. 

For  plants  in  which  the  technical 
specifications  do  not  require  the 
pressurizer  power-operated  relief  valves 
(PORVs)  to  be  operable  during  power 
operation,  these  tube  integrity  analyses  . 
should  be  conducted  for  an  assuimed 
differential  pressure  across  the  tube 
walls  equal  to  the  pressurizer  safety 
valve  set  point  plus  3  percent  for  the 
valve  accumulation  less  atmospheric 
pressure  in  faulted  steam  generators.  For 
plants  in  which  the  technical 
specifications  do  require  the  PORVs  to 
be  operable,  the  assuimed  differential 
pressure  may  be  based  on  the  PORV  set 
point  in  lieu  of  the  safety  valve  set  point 
with  similar  adjustments. 

2.  a    Conditional  Probability  of  Burst 
During  MSLB 

For  this  generic  letter,  the  conditional 
probability  of  burst  refers  to  the 
probability  that  the  burst  pressures 
associated  with  1  or  more  indications  in 
the  faulted  steam  generator  vrill  be  less 
than  the  maximum  pressure  differential 
associated  with  a  postulated  MSLB 
assumed  to  accur  at  EOC.  A 
methodology  should  be  submitted  for 
NRC  review  and  approval  for 


2  For  the  purposes  of  this  guidance,  "cycle"  refers 
to  the  operating  cycle  between  two  scheduled  steam 
generator  inspections.  Operating  cycle  and 
inspection  cycle  are  used  interchangeably. 
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calculating  this  conditional  burst 
probability.  After  the  NRC  approves  a 
method  for  calculating  conditional 
probability  of  burst,  licensees  mav 
reference  the  approved  method,  this 
methodology  should  involve:  (1) 
Determining  the  distribution  of 
indications  as  a  function  of  their  voltage 
response  at  beginning  of  cycle  (BOC)  as 
discussed  in  Section  2.b.li  (2)  projecting 
this  BOC  distribution  to  an  EOC  voltage 
distribution  based  on  consideration  of 
voltage  growth  due4o  defect  progression 
between  inspections  as  discussed  in 
Section  2.b.2(2)  and  voltage 
measurement  uncertainty  as  discussed 
in  Section  2.b.2{l),  and  (3)  evaluating 
the  conditional  probability  of  burst  for 
the  projected  EOC  voltage  distribution 
using  the  correlation  between  burst 
pressure  and  voltage  discussed  in 
Section  2.a.l.  The  solution  methodology 
should  account  for  uncertainties  in 
voltage  measurement  (Section  2.b.2(l)), 
the  distribution  of  potential  voltage 
growth  rates  applicable  to  each 
indication  (Section  2.b.2(2)),  and  the 
distribution  of  potential  burst  pressures 
as  a  function  of  voltage  (SecUon  2.a.l). 
Monte  Carlo  simulations  constitute  an 
acceptable  approach  for  accounting  for 
these  various  sources  of  uncertainty. 

2.3.1    Burst  Pressure  Versus  Bobbin 
Voltage 

An  empirical  model,  for  Vs-inch  or  V*- 
inch  diameter  tubing  as  applicable, 
should  be  used  to  relate  burst  pressure 
to  bobbin  voltage  response  for  purposes 
of  estimating  the  conditional  probability 
of  burst  during  a  postulated. MSLB.  This 
model  should  explicitly  account  for 
burst  pressure  uncertainty  as  indicated 
by  scatter  of  the  supporting  test  data  and 
should  also  account  for  the  parametric 
(i.e.,  slope  and  intercept)  uncertainty  of 
the  regression  fit  of  the  data.  The 
supporting  data  for  Vs-inch  diameter 
and  3/,-inch  diameter  tubing  should 
include  all  applicable  data  consistent 
with  the  industry  recommendations  in 
letter  dated  April  22,  1994,  to  Jack 
Strosnider,  NRC,  from  David  A. 
Steininger,  EPRI.  "Exclusion  of  Data 
from  Alternate  Repair  Criteria  (ARC) 
Databases  Associated  with  Va  inch 
Tubing  Exhibiting  ODSCC"  (Reference 
1)  and  letter  dated  Jime  9, 1994,  to  Brian 
Sheron,  NRC.  from  David  J.  Modeen, 
Nuclear  Energy  Institute  (Reference  2) 
respectively,  with  certain  exceptions. 
Specifically,  data  excluded  under 
criteria  2a  and  2b  in  References  1  and 
2  should  not  be  excluded  pending  staff 
review  and  approval  of  these  criteria. 

2.b    Total  Leak  Rate  During  MSLB 

A  methodology  should  be  submitted 
for  NRC  review  and  approval  for 


calculdting  the  total  primar>'-to- 
secondary  leak  rate  in  the  faulted  steam 
generator  during  a  postulated  MSI3 
assumed  to  occur  at  EOC.  After  the  NRC 
approves  a  leakage  calculation 
methodology,  licensees  may  reference 
the  approved  method.  This 
methodology  involves;  (1)  Determining 
the  distribution  of  indications  as  a 
function  of  their  voltage  response  at 
beginning  of  cycle  (BOC)  as  discussed  in 
SecUon  2.b.l,  (2)  projecting  this  BOC 
distribution  to  an  EOC  voltage 
distribution  based  on  consideration  of 
voltage  growth  due  to  defect  progression 
between  inspection  as  discussed  in 
Section  2.b.2(2)  and  voltage 
measurement  imcertainty  as  discussed 
in  Section  2.b.2(l).  and  (3)  evaluating 
the  total  leak  rate  for  the  projected  EOC 
voltage  distribution  using  a  probability 
of  leakage  (POL)  model  as  discussed  in 
Section  2.b.3(l)  and  conditional  leak 
rate  model  as  discussed  in  Section 
2.b.3(2).  The  solution  methodology 
should  account  for  uncertainties  in 
voltage  measurement  (Section  2.b.2(l)), 
the  distribution  of  potential  voltage 
growrth  rates  applicable  to  each 
indication  (Section  2.b.2(2)),  the 
imcertainties  in  the  probability  of 
leakage  as  a  function  of  voltage  (SecUon 
2.b.3(l)),  and  the  distribution  of 
potential  conditional  leak  rates  as  a 
function  of  voltage  (Section  2.b.3(2)). 
Monte  Carlo  simulations  are  an 
acceptable  method  for  accounting  for 
these  sources  of  uncertainty  provided 
that  the  calculated  total  leak  rate  reflects 
an  upper  95%  quantile  value.  (Note: 
draft  NUREG-1477,  Section  3.3,  page  3- 
21,  presents  an  expression  forT,  (i.e., 
working  bound  for  total  leak  rate)  which 
is  based  on  the  premise  that  leak  rate  is 
independent  of  voltage.  This  expression 
does  not  account  for  parametric 
uncertainty  in  either  the  POL  or 
conditional  leak  rate  model.  Thus,  the 
draft  NUREG-1477  equation  should  not 
be  used  imless  appropriate 
modifications  are  made  to  the  equation 
to  account  for  these  parametric 
uncertainties.) 

2.b.l     Distribution  of  Bobbin 
Indications  as  a  Function  of  Voltaee  at 
BOC 

The  frequency  distribution  by  voltage 
of  bobbin  indications  actually  found 
during  inspection  should  be  scaled 
upward  by  a  factor  of  1/POD  to  account 
for  non-detected  cracks  which  can 
potentially  leak  or  rupture  under 
postulated  MSLB  conditions  during  the 
next  operating  cycle.  POD  stands  for 
probability  of  detection  of  ODSCC  flaws. 
This  adjusted  frequency  distribution 
minus  detected  indications  for  tubes 
that  have  been  plugged  or  repaired 


should  constitute,  for  purposes  of  the 
tube  integrity  analyses,  the  assumed 
frequency  distribution  of  bobbin 
indications  at  BOC  as  a  function  of 
voltage.  This  can  also  bo  expressed  as: 
N,=(l/POD)(Nd)— N, 

Ni=assumed  frequency  distribution  o(  bobbin 

indications 
No=frequeacv  distribution  of  indications 

actually  detected 
.N,=6rcquency  distribution  of  repaired 

indications 
POD=probability  of  detection  of  ODSCC 

flaws 

POD  should  be  assumed  to  have  a 
value  of  0.6,  or  as  an  alternative,  and 
NRC  approved  POD  function  can  be 
used  if  such  a  function  becomes 
available. 

Nd  includes  all  flaw  indications 
detected  by  the  bobbin  coil,  regardless 
of  whether  these  indications  are 
confirmed  by  MRPC  inspection. 

2.b.2    Projected  End-of-Cvcle  (EOC) 
Voltage  Distribution 

As  discussed  above,  the  calculation  of 
both  conditional  burst  probability  and 
leakage  (during  a  postulated  MSLB) 
requires  the  generation  of  the  projected 
EOC  voltage  distribution.  To  project  an 
EOC  voltage  distribution  from  the  BOC 
voltage  distribution  determined  above, 
requires  consideration  of:  (1)  Eddy 
current  voltage  measurement 
uncertainty  and  (2)  the  addition  of 
voltage  growth  to  account  for  defect 
progression.  Monte  Carlo  techniques  are 
an  acceptable  means  for  sampling  eddy 
current  measurement  uncertainty  and 
the  voltage  growth  distribution  to 
determine  the  projected  EOC  voltage 
distribution.  Eddy  current  measurement 
uncertainty  and  voltage  growth  are 
discussed  below. 

2.b.2(l)    Eddy  Current  Voltage 
Measurement  Uncertainty 

Uncertainty  in  eddy  current  voltage 
measurements  stems  primarily  from  two 
sources: 

(a)  Voltage  response  variabihtv  (i.e., 
test  repeatability  error)  which  stems 
primarily  from  probe  wear 

(b)  Voltage  measurement  variability 
among  data  analysts  (i.e.,  measurement 
repeatability  error) 

Each  of  these  uncertainties  should  be 
quantified.  An  acceptable 
characterization  of  these  uncertainties  is 
contained  in  EPRI  TR-1 00407,  Revision 
1,  Draft  Report  August  1993,  "PWR 
Steam  Generator  Tube  Repair  Limits- 
Technical  Support  Document  for 
Outside  Diameter  Stress  Corrosion 
Cracking  at  the  tube  Support  Plates" 
(Reference  3),  Sertions  2.4.1,  2.4.2.  and 
D.4.2.3.  with  the  exception  that  no 
distribution  cutoff  should  be  applied  to 
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the  voltage  measurement  variability 
distributk».  (However,  the  assiimed  15 
percent  cutoff  for  the  voltage  response 
variability  distribution  in  Reference  3  is 
acceptable.) 

2.b.2(2)    Voltage  Growth  Due  to  Defect 
Progression 

Potential  voltage  growth  rates  during 
the  next  inspection  cycle  (i.e.  operating 
cycle  between  two  scheduled  steam 
generates  inspections)  should  be  based 
on  voltage  growth  rates  observed  during 
the  last  one  or  two  inspecticm  cycles 
For  a  given  inspection,  previous 
inspections  results  at  tube  support  pla'.e 
intersections  ciurently  exhibiting  a 
bobbin  indication  should  be  re- 
►-valuated  consistent  with  the  dale 
analysis  guidelines  in  Section  3  beloiv 
".In  rases  where  data  acquisition 
guidelines  employed  during  previous 
inspection  differ  from  those  discussed 
in  Section  3,  adjustments  to  the 
evaluation  of  the  previous  data  should 
be  made  to  compensate  for  the 
difference.  Voltage  growth  rates  should 
only  be  evaluated  for  those  intersections 
where  bobbin  indications  can  be 
identified  at  tow  successive  inspections 

The  distribution  of  observ  ed  voitag-^ 
growth  rates  fbased  on  the  char.ge  ip. 
voltage  on  an  intersection-to- 
intersection  basis)  should  be  determined 
for  each  of  the  last  one  or  two     - 
inspection  cycles  When  crJ.y  the 
current  or  only  the  cuxren'  and  or?v;c»i.s 
inspections  emplo3'ed  d^ta  acquisition 
g'.;ui2linss  similar  to  those  discissei  in 
Sf>ct;on  3.  only  the  growth  rste 
distribution  for  th^  previous  c\x  ie 
should  he  used  to  estir-.Jte  the  loil;?.^ 
growth  rate  distribjtion  f.-r  liis  next 
'.nsp-3ction  cycie.  If  boih  the  two 
previous  inspections  employed  such 
-.iRular  guidelines,  ihs  most  limiting  cf 
'lie  two  previous  gtoth  rat^ 
dis-'nbutions  should  be  used  to  estimate 
rhs  vokage  growth  rate  distribution  for 
■:>;  next  inspection  cycie  However,  tho 
two  d;v;trihutior.s  ?hould  be  corabuied  if 
"iit;  or  boih  the  distnbulions  ii.bc»i.-?d  cr. 
J  minimal  numL»er  ii  e..  <200)  of 
tndrcatsons. 


It  IS  acceptable  to  use  3  statistical 
model  fitof  the  obs?rv'sd  grou-th  ra? - 
iis^ribution  as  par*  of  th'-  integri:v 
".nalysis.  I?  is  also  accep'ai^le  thai;  tht^ 
voltage  grovkth  distribution  be  in  tenr.^ 
of  A  volts  rather  than  percent  A  v  oils 
provided  the  eonsen/gtism  of  this 
approach  continues  to  be  supported  b. 
operating  ejcperience.  Finally,  negative 
t-rowth  rates  should  be  included  as  zern 
growth  rates  in  the  assumed  growth 
"iislribution. 


2.b.3    Calcularion  of  Projected  MSLB 
Leakage 

Once  4ie  projected  EOC  voltage 
distribution  is  determined,  the  leakage 
for  the  postulated  MSLB  is  calculated 
utilizing  the  EOC  voltage  distribution 
and  the  use  of  two  models:  (1)  The 
probability  of  leakage  model  and  (2)  the 
conditiooal  leak  rate  model.  As 
previously  discussed  in  Section  2.h, 
Monte  Carlo  techniques  are  an 
acceptable  approach  for  accounting  for 
the  uncertainties  implidt  in  these 
models  These  models  are  discussed 
below 

2.b3(l|    Probabihty  of  Leakage  as  a 
Function  of  Voltage 

The  Probability  of  leakage  (POL) 
model  should  utilize  the  log-logistic 
functional  form  This  model  should  . 
explicitly  acGc.unt  for  parameter 
unceilainty  l:  -he  POL  hinc'ional  fit  of 
the  data  Q.e..    model  fit    uncertainty) 
The  s'appcrtiag  data  sets  fcr  2  2  cm  ('4- 
inch)  diameter  and  1.9  cm  (%-inch3 
diarr:eter  tubing  should  include  Ell 
applicable  data  consistent  with  the 
ind.;>Ty  reron^.mendations  m 
R^efer^r.cas  3  and  2,  resptx:tiveiy,  v.ith 
certain  exceptions.  Narrisly.  data 
excliidird  under  c-'taria  2a  ar^d  2b  in 
Ref-^r'rr.cas  !  dxzd  2  should  not  be 
excluded  pending  staff  .-eview  and 
approval  pi  these  criteria. 

2.b.3(2;    fconditional  Leakage  Rate 
under  M3LB  Conditions 

The  ccitd;-ional  leak  rile  ^nodel 
she  jid  irijcorpjra'ea  Lnaar  regressicn  fi! 
to  thf"  .?.^  il  the  leai:.  rate  data,  for  2.2 
cp.-.  ('.H-;;-j.h;  anu  1  Q  cm  i  '/^-iuch) 
diazr.eter  :ub:rLg  respect. velv.  as  a 
far;ct!on  f  f  the  I-og  of  die  bobbin  voltage 
and  shc-j  d  account  for  both  data  scatter 
and  para:  teter  luicertiintv  of  tiie  linear 
regrejisicj .  fit  Use  of  tins  approacli  i.V 
.subif^ct  1 1  ■ianionst.-i'in.g  that  the  linear 
reg.'essior  ft',  is.  vaUd  at  tiie  5%  level 
^wiLh  a    p  value"  test,  if  this  conditicn 
is  net  s.iti  ?ned.  die  U.ie ar  rtjgression  fit 
should  b<  assumed  to  have  zero  slope 
(i  e..  the  I  near  regres.-.;on  fit  should  be 
assun'.ed   o  be  constant  with  voltage). 

The  5ufport:ng  data  sets  for  22  cm 
('-'a-'.nch)liiameter  and  1.9  cm  ( '  4-inch| 
diameter  jubtng  should  incl-de  all 
applicable  data  consistent  with  the 
indu-.'.ry  tfe'cor.-.n.er.aatiuns  in 
Retr-encefc  1  luvI  2.  resDectiveiv.  with 
rertu.r^.  sxc-^pr.-.r.s.  Spe'-cctlcally,  data 
exc  li:d.?d  fnier  criteria  2a.  2b,  3a.  3b, 
and  3c  in  Keferences  1  and  2  should  no: 
be  excluded  pending  .staff  review  and 
approval  «(f  these  criteria.  In  addition, 
an  MSLB  leak  rate  of  2495  liters/hour 
should  be  utilized  for  the  data  point 
obtained  from  V.C.  Summer  tube 


R28C4 1  pending  staff  review  and 
approval  of  the  revised  leakage  estimate 
for  this  tube  described  in  Reference  2.     . 

2.b.4    Calculation  of  Offsite  and 
Control  Room  Doses 

For  the  MSLB  leak  rate  calculated 
above,  offsite  and  control  room  doses 
should  be  calculated  utilizing  currently 
accepted  licensing  basis  assumptions. 
Licensees  should  rwAe  that  Enclosure  2 
of  this  generic  letter  provides  example 
TS  pages  for  reducing  reactor  cooianl 
system  specific  iodine  acitivity  limits. 
Reactor  coolant  system  iodine  activities 
may  be  reduced  tD  .35  microcuries  per 
gram  does  equivalent  1-131.  Licensees 
wishing  to  reduce  iodine  activities 
below  this  level  should  provide  a 
justification  supporting  the  request  that 
addresses  the  release  rate  data  described 
m  Reference  5.  Reduction  of  reactor 
coolant  iodine  activity  is  an  accer:tabl^ 
means  for  accepting  higher  projected 
leakage  rates  and  still  meeting  the 
apolicable  limits  of  Title  10  of  the  Code 
of  Federal  Regulations  Part  100  utilizing 
lice.ismg  basis  assumptions. 

3.  Inspection  Criteria 

The  inspection  scop?,  data 
acquis;  lio.T.  and  data  ana!y?ys  should  be 
per.?cm:f;d  in  a  manner  consistent  with 
the  rr.^thodology  utilized  to  develop  the 
vohagg  limits  (e.g.,  the  methodology 
de.scnbed  in  Reference  4.  Appendix  A, 
and  Reference  5.  App^.-ndix  .\)  with  th-j 
excspticns  and  clinfic^tio.ts  noted 
below. 

3  a     Bobti-::  CoU  In^pectionScope iir.d 

Sampling 

3  a.t     Tri3  bobbin  coil  inspecticvn 
should  incljie  103  prrrsit  of  the  hot- 
leg  TS?  intersections  ?.r.d  coid-leg 

i-ai-'.-iecdon.-  dawti  tc  the  mwest  cold- 
leg  1  SP  v,i!h  ku.^w,T.  ODSCC.  The 
determinati.jn  of  TS?s  havicgODSCC 
should  be  basr»d  on  the  p-.-rrormance  of 
at  icist  £  LvT  percent  randcm  sampling 
of  tubes  -nsp-gvcrtJ  over  their  full  length 

i.b    Motorized  Rotating  Pancake  Coil 
(MRPC)  Inspection 

MRPC  '  ir.:ipect'on>  should  be 
conducted  ss  c,i7ev.  below  for  purposes 
of  obteiniT.j?  additions!  cbaractenzation 
o!  ODSCC  fiaws  found  ^^ith.Lhe  bobbin 
probe  and  to  inspect  intersections  with 
sisnitlcan?  bobbin  interference  .signals 
(due  to  copper,  dc-nts,  large  mix 
rpsiduaisj  which  may  impair  the 
detectabibfy  of  ODSCC  with  the  bobbin 
pi-oba  or  which  m.ay  unduly  influence 
the  bobbin  voitags  measurement.  With 
respect  to  ODSCt  Raw  characterization, 


'  Ko-  the  purposes  of  this  guidance.  MRPC  .also 
i,-.c'.udes  the  use  of  comparable  or  iniproved 
ror.des'r jcrc.e  examination  techniques. 


a  key  purpose  of  the  MRPC  inspections 
is  to  ensure  the  absence  of  detectable 
crack-like  circumferential  indications 
and  detectable  indications  extending 
outside  the  thickness  of  the  tube 
support  plate.  The  voltage-based  repair 
criteria  are  not  applicable  to 
intersections  exhibiting  such 
indications,  and  special  reporting 
requirements  pertaining  to  the  finding 
of  such  indications  are  described  in 
Section  6. 

3.b.l    MRPC  inspection  should  be 
performed  for  all  indications  exceeding 
1.5  volts  as  measured  by  bobbin  coil  for 
2.2  cm  [Ve-inch]  diameter  tubes  or  1.0 
volt  as  measured  by  bobbin  coil  for  1.9 
cm  (Va-inch]  diameter  tubes. 

3.b.2    The  voltage-based  criteria  of 
this  guidance  are  not  applicable  to 
intersections  with  copper  deposits,  dent 
signals  greater  than  5  volts,  and  large 
mixed  residuals. 

3.b.3    All  intersections  vvith  bobbin 
coil  signals  indicative  of  copper 
deposits  should  be  inspected  with 
MRPC.  Any  indications  found  at  such 
intersections  with  MRPC  should  cause 
the  tube  to  be  repaired. 

3.b.4    All  intersections  with  dent 
signals  greater  than  5  volts  should  be 
inspected  writh  MRPC.  Any  indications 
found  at  such  intersections  with  MRPC 
should  cause  the  tube  to  be  repaired. 

3.b.5    All  intersections  with  large 
mixed  residuals  should  be  inspected 
with  MRPC.  For  purposes  of  this 
guidance,  large  mixed  residuals  are 
those  that  could  cause  a  1-volt  bobbin 
signal  to  be  missed  or  misread.  Any 
indications  found  at  such  intersections 
with  MRPC  should  cause  the  tube  to  be 
repaired. 

3.b.6    A  minimum  sample  of  100 
intersections  should  be  inspected  with 
MRPC  to  meet  the  criteria  of  this  part. 

3.C    Data  Acquisition  and  Analysis 

3.C.1     The  bobbin  coil  calibration 
standard  should  be  calibrated  against 
the  reference  standard  used  in  the 
laboratory  as  part  of  the  development  of 
the  voltage-based  approach  by  direct 
testing  or  through  use  of  a  transfer 
standard. 

3.C.2     Bobbin  coil  probes  should  be 
calibrated  based  on  four  100  percent 
through-wall  holes. 

3.C.3    Once  the  probe  has  been 
calibrated  on  the  100  percent  through- 
wall  hole,  the  voltage  response  of  new 
bobbin  coil  probes  for  the  20  percent  to 
80  percent  American  Society  of 
Mechanical  Engineers  (ASME)  through- 
wall  holes  should  not  differ  from  the 
nominal  voltage  by  more  than  +/  - 10 
percent. 

3.C.4    Probe  wear  should  be 
controlled  by  either  an  inline 
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measurement  device  or  through  the  use 
of  a  periodic  wear  measurement.  When 
utihzing  the  periodic  wear  measurement 
approach,  if  a  probe  is  found  to  be  out- 
of-specification,  all  tubes  inspected 
since  the  last  successful  calibration 
should  be  reinspected  with  the  new 
calibrated  probe. 

3.C.5    Data  analysts  should  be  trained 
and  quahfied  in  the  use  of  the  analyst's 
guidelines  and  procedures.  Data  analyst 
performance  should  be  consistent  with 
the  assumptions  for  analyst 
measurement  variabihty"( Section 
2.b.2(l))  utilized  in  the'tube  integritv 
evaluation  (Section  2). 

3.C.6    Quantitative  noise  criteria 
(resulting  from  electrical  noise,  tube 
noise,  calibration  standard  noise) 
should  be  included  in  the  data  analvsis 
procedures.  Data  failing  to  meet  these 
criteria  should  be  rejected,  and  the  tube 
reinspected. 

3.C.7    Data  analysts  should  review 
the  mixed  residuals  on  the  standard 
itself  and  take  action  as  necessarv  to 
minimize  these  residuals. 

3.C.8    Smaller  diameter  probes  can  be 
used  to  inspect  tubes  where  it  is 
impractical  to  utilize  a  full-sized  probe 
provided  that  the  probes  and  procedures 
have  been  demonstrated  on  a 
statistically  significant  basis  to  give  an 
equivalent  voltage  response  and 
detection  capability  when  compared  to 
the  full  size  probe.  This  demonstration 
can  be  done  on  a  plant-specific  or 
generic  basis. 

4.  Tube  Removal  and  Examination/ 
Testing 

Implementation  of  vohage-based 
plugging  criteria  should  include  a 
program  of  tube  removals  for  testing  and 
examination  as  described  below.  The 
purpose  of  this  program  is  to  confirm 
axial  ODSCC  as  the  dominant 
degradation  mechanism  as  discussed  in 
Section  l.a  and  to  provide  additional 
data  to  enhance  the  burst  pressure, 
probability  of  leakage,  and  condi'-icr.ci 
leak  rate  correlations  descnbed  in 
Sections  2.a.l,  2.b.3(l),  and  2  b  3(2). 
respectively. 

4. a    Number  and  Frequencv  cf  Tube 
Pulls 

Pulled  tube  specimens  for  at  least  six 
tube  support  plate  intersections  should 
be  obtained  for  each  plant  either  during 
the  plant  steam  generator  inspection 
outage  that  implements  the  vohage 
repair  limits  or  during  the  inspection 
outage  preceding  initial  application  of 
voltage-based  repair  criteria.  Additional 
pulled  tube  specimens  should  be 
obtained  periodically  after  the  initial 
application  of  voltage-based  plugging 
criteria  on  a  frequency  of  six  tube 


intersections  every  two  steam  generator 
inspections  outages.  In  some  cases,  it 
may  be  necessary  for  the  staff  to  request 
plant  specific  tube  pulls  due  to  specie} 
circumstances  involved  with  a 
particular  plant  specific  application  of 
the  voltage-based  repair  limits. 

Alternatively,  the  request  to  acquire 
pulled  tube  specimens  may  be  met  by 
participating  in  an  industr\'  sponsored 
tube  pull  program  endorsed  by  the  NRC 
that  meets  the  objectives  of  this 
guidance.  Such  a  program  would  have 
to  satisfy  the  following  objectives:  (1)  To 
confirm  the  degradation  mechanism  for 
plants  utihzing  the  generic  letter  for  the 
first  time,  (2)  to  continue  monitoring  the 
ODSCC  mechanism  over  time,  and  (3)  to 
enhance  the  burst  pressure,  probability 
of  leakage,  and  conditional  leak  rate 
correlations.  [Note;  the  industry  has 
proposed  such  a  program  in  letter  dated 
May  10, 1994,  to  Brian  Sheron,  NRC. 
from  David  J.  Modeen,  Nuclear  Energv 
Institute  (Reference  5),  which  is 
currently  imder  NRC  staff  review.] 

4.b    Selection  Criteria 

Selection  of  tube  pulls  should 
consider  the  following  criteria: 

4.b.l    There  should  be  an  emphasis 
on  removing  tube  intersections  w  ith 
large  voltage  indications. 

4.b.2    Where  possible  the  removed 
tube  intersections  should  cover  a  range 
of  voltages,  including  intersections  w;± 
no  detectable  degradation. 

4.b.3    As  a  minimum,  selected 
intersections  should  be  such  as  to 
ensure  that  the  total  data  set  includes  bt 
least  a  representative  number  of 
intersections  with  MRPC  signatures 
indicative  of  a  single  dominant  crack  as 
compared  to  intersections  with  MRPC 
signatures  indicative  of  two  or  .Tiore 
dominant  cracks  about  the 
circumference. 

4  c    Examination  and  Testing 

Removed  tube  intersections  should  be 
subjected  to  leak  and  burst  tests  under 
simulated  MSLB  conditions  to  confirm 
that  the  failure  mode  and  leakage  rates 
are  consistent  with  that  assumed  in 
development  of  the  voltage-based 
criteria.  In  addition,  these  data  may  be 
used  to  enhance  the  supporting  data  sets 
for  the  burst  pressure  and  leakage 
correlations  subject  to  NRC  review  and 
approval  as  stated  in  4  d,  below. 
Subsequent  to  burst  testing,  the 
intersections  should  be  destructively 
examined  to  confirm  that  the 
degradation  morphology  is  consistent 
with  the  assumed  morphology  for 
ODSCC. 
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4.d    General  Criteria  for  Burst  and 
Leakage  Models  and  Supporting  Test 
Data 

This  guidance  allows  only  ihe  use  of 
N'RC  approved  burst  and  leakage  models 
and  correlations;  this  includes  NRC 
approval  of  the  data  that  supports  the 
n^.odels  and  correlations 

5  Operational  Leakage  Limits 

5.a  The  operational  leakage  hmit 
should  be  reduced  to  150  gallons  per 
day  (gpd)  through  each  steam  generator 

5.b    Licensees  should  review  their 
leakage  monitoring  measures  to  ensure 
that  should  a  significant  leak  be 
e.xperienced  in  service,  it  will  be 
delected  and  the  plant  shut  down  in  a 
timely  manner  to  reduce  the  likelihood 
of  a  potential  rupture.  Specifically,  the 
effectiveness  of  these  procedures  for 
ensuring  the  timely  detection,  trending, 
and  response  to  rapidly  increasing  leaks 
should  be  assessed.  This  should  include 
consideration  of  the  appropriateness  of 
alarm  set  points  on  the  primary-to- 
secondary  leakage  detection 
instrumentation  and  the  various  criteria 
for  operator  actions  in  response  to 
detected  leakage. 

5.C    Steam  generator  tubes  with 
known  leaks  should  be  repaired  prior  to 
returning  the  steam  generators  to  service 
following  a  steam  generator  inspection 
outage. 

6.  Reporting  RequiroTients 

6.a    Threshold  Criteria  for  Requiring 
Prior  Staff  Approval  To  Continue  With 
Voltage-Based  Criteria 

This  guidance  allows  Licensees  to 
implement  the  voltage-based  rejiair 
criteria  on  a  contiauing  basis  aher  the 
NRC  staff  has  approved  the  initial  TS 
ameadment.  However,  there  cire  several 
situations  for  which  the  NRC  staff  must 
receive  prior  notification  before  a 
licensee  can  continue  with  the 
implemtation  of  the  voltage-based  repair 
criteria: 

6.a.  1     If  the  actual  measured  voltage 
distribution  would  have  resulted  in  an 
estimated  leakage  during  the  previous 
operating  cycle  greater  than  the  leakage 
limit  (determined  from  the  licensing 
basis  calculation),  then  the  licensee 
should  notify  the  NRC  of  this 
occurrence  and  provide  an  assessment    . 
of  its  significance  prior  to  returning  the 
steam  generators  to  service. 

6.a.2    If  (1)  iodications  are  identified 
that  e.xtend  beyond  the  confines  of  the 
TSP  or  (2)  indications  are  identified  that 
appear  to  be  circumferential  in  nature, 
then  the  NRC  SUIT  should  be  notified 
prior  to  returning  Ae  steam  generators 
to  service. 


6. a  3     If  the  calculated  conditional 
probabihty  of  burst  based  on  the 
projected  EOC  voltage  distribution 
exceeds  IXIO  -.  licensees  should  notify 
NRC  aiid  provide  an  assessment  of  the 
sigr^.ificance  cf  this  occurrence  prior  to 
retur'-.ini;  iha  ;*eam  gem^'ators  tn 
ser\  ice.  This  assessment  should  address 
the  sau'ty  significance  of  the  calculated 
co.nditional  probability. 

6.b     ir.fbnTi.acinn  To  Bo  Provided 
Follov.-iOg  Each  Restart 

The  fa! lowing  informslion  should  be 
subn^ittad  to  the  NRC  staff  within  90 
days  of  «3ch  restart  following  a  steam 
genp.-a'or  'nsp-^ction: 

(aj  The  .—s -.'/.s  of  metallurgical 
exanu.-ations  performed  for  tul)e 
inte.'sections  removed  from  the  steam 
generntcir. 

[b)  The  following  distributions  should 
be  provided  in  both  tabular  and 
graphical  form.  This  information  is  to 
enable  the  staff  to  assess  the 
effectiveness  of  the  methodology, 
determine  whether  the  degradation  is 
changing  significantly,  determine 
whether  the  data  supports  higher 
voltage  repair  limits,  and  to  perform 
confirmatory  calculations; 

(i]  EOC  voltage  distribution — all 
indicaiions  found  during  the  inspection 
regardless  of  MRPC  confirmation 

(ii)  Cycle  voltage  growth  rate 
distribution  (i.e..  from  BOC  to  EOC) 

(iii)  Voltage  distribution  for  EOC 
repaired  indications— -distribution  of 
indications  presented  in  (i)  above  that 
were  repaired  (i^.,  plugged  or  sleeved) 

(iv)  Voltage  distribution  for 
indicatipns  left  in  service  at  the 
beginning  of  the  next  operating  cycle 
regardless  of  MRPC  confirmation — 
obtained  from  (i)  and  (iii)  above 

(v)  Voltage  distribution  for  indications 
left  in  service  at  the  beginning  of  the 
next  oparatiag  cycle  that  were 
confirmed  by  MRPC  to  be  crack-like  or 
not  MRPC  inspected 

(vi)  N©n -destructive  examination 
uncertainty  distribution  used  in 
predicliftg  the  EOC  (for  the  next  cycle  of 
operation)  voltage  distribution 

(c)  The  results  of  the  tube  integrity 
evaluation  described  in  Section  2.  Note 
that  these  calculations  must  be 
completed  prior  to  restart  to  ensure  that 
an  adeqaate  number  of  tubes  have  been 
repaired  to  meet  the  leakage  limit  and 
ensure  aontinued  tube  integrity. 
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Model  Technical  Specifications 

The  model  technical  specifications 
are  based  on  the  "Standard  Technical 
Specifications  (STS)  for  Westinghouse 
Pressurized  Water  Reactors,"  NUREG- 
0452.  Re\'ision  4a.  The  indicated 
changes  are  identified  in  italics.  Note 
that  the  model  technical  specification 
changes  described  below  also  include 
an  example  change  to  reduce  reactor 
coolant  system  specific  activity.  The 
model  technical  specifications 
identified  below  ^ould  be  adopted 
consistent  with  the  licensing  basis.  It 
should  be  noted  that  in  the  improved 
STS.  some  of  these  surveillance 
requirements  have  been  relocated  to  the 
Administrative  Controls  section. 

3/4.4.5     Reactor  Coolant  System 

4/4.5.2     Steam  Generator  Tube 
Selection  and  Inspection 

[add  the  foiiowing  paragraphs^ 

b.4.  Tubes  left  in  service  as  a  resah  of 
application  of  the  tube  stipport  plate   . 
plugging  criteria  sfw//  be  inspected  by 
bobbin  coil  probe  daring  all  future 
refueling  outages. 

d.  Implementation  of  the  steam 
generator  tube/tube  support  plate 
plugging  criteria  requires  a  100 percent 
bobbin  coil  inspection  for  hot-leg  tube 
support  plate  intersections  and  cold-leg 
intersections  down  to  the  lowest  cold-ieg 
tube  support  plate  with  known- mitside 
diameter  stress  corrosion  cracking 
(ODSCC)  indications.  The 
determination  of  tube  support  plate 
intersections  having  ODSCC indioations 
shall  be  based  on  the  performance  of  at 
least  a  20  percent  tmndom  stapling  of 
tubes  inspected  ometthar  full  length. 
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4  4.5.4    Acceptance  Criteria 

a.  As  used  in  this  specification: 
6  Plugging  Limit  ■>  means  the 
i.npertection  depth  at  or  beyond  which 
the  tube  shall  be  removed  from  ser\'ice 
and  is  equal  to  40  percent  of  the 
nominal  wall  thickness.  This  definition 
dae^  not  apply  to  tube  support  plate 
i ntersections  for  t%hich  the  vo/faop- 
based  plugging  chtena  are  being 
applied.  Refer  to  4.4.5.4.a.  10  for  the 
plugging  limit  applicable  to  these 
1  ntsrsections. 

10  Tube  Support  Plate  Piupoing  Liinu 
:  5 1!  sed  for  the  disposition  of  a  steam 
generator  tube  for  continued  service  that 
IS  e\penencing  outside  diameter  stress 
corrosion  cracking  confined  within  the 
thickness  of  the  tube  support  plates.  At 
tube  support  plate  intersections,  the 
repair  limit  is  based  on  maintaining 
steam  generator  tube  sen'iceability  as 
described  below: 

a.  Degradation  attributed  to  outside 
diameter  stress  corrosion  cracking 
iv^fn//l  the  bounds  of  the  tube  support 
plate  with  bobbin  voltage  less  than  or 
equal  to  (Note  1}  v\,ill  be  allowed  to 
remain  in  service. 

b.  Degradation  attributed  to  outside 
diameter  stress  corrosion  cracking 
within  the  bounds  of  the  tube  support 
plate  with  a  bobbin  voltage  greater  than 
(Note  1}  will  be  repaired  or  plugged 
except  as  noted  in  4.4.5.4.a.l0.c  below 

c.  Indications  of  potential  degradation 
attributed  to  outside  diameter  stress 
corrosion  cracking  within  the  bounds  of 
the  tube  support  plate  with  a  bobbin 
voltage  greater  than  [Note  Ij  but  less 
than  or  equal  to  {Note  2]  may  remain  in 
service  if  a  rotating  pancake  coil 
inspection  does  not  detect  degradation. 
Indications  of  outside  diameter  stress 
corrosion  cracking  degradation  \\ith  a 
bobbin  voltage  greater  than  [Note  2} 
volts  will  be  plugged  or  repaired. 

d.  {If  applicable]  Certain  intersections 
as  identified  in  {reference  report]  will  be 
excluded  from  application  of  the 
voltage-based  repair  criteria  as  it  is 
determined  that  these  intersections  may 
collapse  or  deform  following  a 
postulated  LOCA  ♦  SSE  event. 

e.  If  a  result  of  leakage  due  to  a 
mechanism  other  than  ODSCC  at  the 
tube  support  plate  intersection,  or  some 
other  cause,  an  unscheduled  mid-cycle 
inspection  is  performed.  thefoUomng 
repair  critma  apply  instead  of 
4.4.5.4.10^  If  bobbin  voltage  is  nithin 
expected  limits,  the  indication  can 
remain  in  service.  The  expected  bobbin 


voltage  limits  are  determined  from  the 
fnUnwing  eqvction: 


At 


V< 


—  (^si,-Vb.oc)^V- 


CL 


BOC 


1 


•For  plants  thai  ha««  approved  sleeving, 
plugging"  can  be  replaced  tritb  "repair"  to  all 
tubes  to  be  either  plugged  or  sleeved  when 
indications  eiicOTd  appticaMe  repair  limits. 


low 


where. 

V=nit'aiured  ^oltaf^e 
V'e,,.  =i'n/tageaf  flOC 
Af=r:,'7ie  period  of  operation  to 

ur scheduled  outage 
CL=cvcle  length  (full  operating  cycle 

length  where  operating  cycle  is  the 

t:me  between  two  scheduled  steam 

gensmto-  mspectionsj 
v'sL=4.5  volts  for  V4-inch  tubes  and  9.6 

volts  for  ^/9-incb  tubes 
\'ote  1—1  G  volt  for  V4-inch  diameter  tubet. 
cr  2  0  volts  for  ~/9-inch  diameter  tubes. 

\ote  2.-2.7  volts  for '/t-inch  diameter 
tiJhes  or  5.6  volts  for  Ve-incb  diameter  tubes 

4.4  5.5     Reports 

d.  For  implementation  of  the  voltage- 
based  repair  criteria  to  tube  support 
plate  intersections,  notify  the  staff  prior 
to  returning  the  steam  generators  to 
serv^rp  should  any  of  the  following 
conditions  arise: 

1.  If  estimated  leakage  based  on  the 
actual  measured  end-of-cycle  voltage 
distribution  would  have  exceeded  the 
leak  limit  (for  the  postulated  main 
steam  line  break  utilizing  licensing  basis 
assumptions!  during  the  previous 
operation  cycle. 

2.  If  circumferential  crack-like 
indications  are  detected  at  the  tube 
support  plate  intersections. 

3.  If  indications  are  identified  that 
extend  beyond  the  confines  of  the  tube 
support  plate. 

^  4  If  the  calculated  conditional  burst 
probability  exceeds  IxlO'^,  notify  the 
NRC  and  provide  an  assessment  of  the 
safety  significance  of  the  occurrence. 

Reactor  Coolant  system 

3/4.4.6    Reactor  Coolant  S>-stem 
Leakage 

3.4.6.2    Reactor  Coolant  Syste  m 
leakage  shall  be  hmiled  to: 
a.  No  Pressure  boundary  Leakage. 
b  1  a»M  UNTOENTIFIED  LEAKAGE. 

c.  Primary-to-secondary  leakage 
through  all  steam  generators  shall  be 
limited  to  150  gallons  per  day  through 
any  one  steam  generator, 

d.  10  GPM  IDENTIFED  LEAKAGE 
from  the  Reactor  Coolant  System,  and 

3. GPM  CONTROLLED 

LEAKAGE  at  a  Reactor  Coolant  System 
pressure  of  2235  +/-  20  psig. 

f.  I  GPM  leakage  at  a  Reactor  Coolant 
System  pressure  of  2235  +/  -  20  psig 
from  any  Reactor  Coolant  System 


Pressure  Isolation  Valve  specified  in 
Table  3  4-1. 

For  licensees  who  want  to  reduce  RCS 
specific  iodine  activity,  the  following 
TS  pages  apply: 

Reactor  Coolant  System 

3/4.4  8    Specific  Activity 

3  4  8    The  specific  activity  of  the 
primary  coolant  shail  be  limited  to: 

a.  Less  than  or  equal  to  (reduced 
vcluej  microcurie  per  gram  EXDSE 
EQUIVALENT  1-131.  and 

b  Less  than  or  equal  to  ICK)  E 
microcuries  per  gram. 

APPLICABILITY.  MODES  1,  2.  3.  4. 
and  ~). 

ACTION: 

MODES  1,2,  AND  3*; 

a.  With  the  specific  acti  vitv  of  the 
primar)'  coolant  greater  than  [reduced 
value]  microcune  per  gram  DOSE 
EQUI\'ALENT  i-131  for  more  than  48 
hours  . 


MODES  1.2.  3.4.  and  5: 
a.  With  the  specific  activity  of  the 
primary  coolant  greater  than Yreduced 
value]  microcuTie  per  gram  DOSE 
EQUIVALENT  1-131  or  greater 

[Revised  Figure  3.4-1  to  hwer  the  line 
by  a  factor  corresponding  to  the 
reduction  in  specific  activiti:  The 
lowered  line  should  parallel  the 
original! 

Reactor  Coolant  System 

BASES 

3/4.4.5     STEAM  GENER,\TORS 

[To  be  provided  in  the  final  generic 
letter] 

Dated  at  Rockvilie.  Marylar.d.  this  8th  day 
of  .August  1994 

For  the  Nuclea.'  Regulatory  Conutiission. 
Elizabeth  L.  OooUttie. 

Acting  Chief.  Generic  Communications 
Branch.  Division  of  Operating  Reactor 
Support.  Office  ofSur'.eor  Reactor 
Regulation. 

[FR  Doc.  94-19721  Filed  9-11-94;  8:45  ami 
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[Docket  No.  5(MeO] 

Carolina  Power  &  Light  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  licensee)  to 
withdraw  its  August  6,  1992  application 
for  proposed  amendment,  as 
supplemented  September  15. 1993.  to 
Facility  Operating  License  No.  NPF-63 
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for  the  Shearon  Harris  Nuclear  Power 
Plant,  Unit  1,  located  in  Wake  and 
Chatham  Counties,  North  Carolina. 

The  proposed  amendment  would 
have^XBidsed  Section  6  of  the  Technical 
Specifications  to  implement  the 
functional  role  and  responsibilities  of 
the  Nuclear  Assessment  Department 
(NAD).  The  NAD  performs  internal 
evaluations  and  assessment  activities. 
The  proposed  change  would  have 
modified  the  facility  Technical 
Specifications  pertaining  to  the  NAD. 
The  fundamental  role  of  the  NAD  is  to 
assist  in  the  early  identification  of 
deficiencies  that  may  prevent  the 
company's  nuclear  projects  from 
achieving  the  desired  level  of 
performance  on  a  sustained  basis  and  to 
ensure  effective  correction  of 
deficiencies.  Because  of  major  changes 
in  the  original  submittal,  the  licensee 
has  chosen  to  withdraw  the  previous 
amendment  application  and  provide  a 
new  amendment  reauest. 

The  Commission  nad  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  September  16, 
1992  (57  FR  42770).  However,  by  letter 
dated  July  22, 1994^  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  6, 1992,  as 
supplemented  September  15, 1993,  and 
the  licensee's  letter  dated  July  22, 1994, 
which  withdrew  the  application  for 
license  amendment.  The  above 
dociunents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
Cameron  Village  Regional  Library,  1930 
Clark  Avenue,  Raleigh,  North  Carolina 
27605. 

Dated  at  Rockville.  Mar\iand,  this  5th  day 
of  August  1994. 

For  the  Nuclear  RegulatoPi  Commission 

Ngoc  B.  Le, 

Project  Manager,  Project  Directorate.  DMsion 

of  Reactor  Projects — Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc.  94-19719  Filed  B-11-94:  8:45  am) 
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[Docket  No.  50-261] 

Carolina  Power  &  Light  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  Licensee)  to 
withdraw  its  August  10, 1992, 


application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-23 
for  the  H.B.  Robinson  Steam  Electric 
Plant,  Unit  No.  2,  located  in  Darlington 
County,  South  Carolina. 

The  proposed  amendment  would 
have  revised  Section  6  of  the  Technical 
Specifications  to  implement  the 
ftlnctional  role  and  responsibilities  of 
the  Nuclear  Assessment  Department 
(NAD).  The  proposed  change  would 
have  modified  the  facility  "Technical 
Specifications  pertaining  to  the  Nuclear 
Assessment  Department.  The 
fundamental  role  of  the  NAD  is  to  assist 
in  the  early  identification  of  deficiencies 
that  may  prevent  the  Company's  nuclear 
projects  from  achieving  the  desired  level 
of  perfonnance  on  a  sustained  basis  and 
to  ensure  effective  correction  of 
deficiencies.  Because  of  major  changes 
in  the  original  submittal,  the  licensee 
has  chosen  to  withdraw  the  previous 
amendment  application  and  provide  a 
new  amendment  reauest. 

The  Commission  nad  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  September  16, 
1992,  (57  FR  42769).  However,  by  letter 
dated  July  22,  1994,  the  licensee 
withdrew  the  proposed  change. 

For  further  aetails  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  10, 1992,  as 
supplemented  September  15, 1993,  and 
the  licensee's  letter  dated  July  22,  1994, 
which  v^thdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
Hartsville  Memorial  Library,  147  West 
College,  Hartsville,  South  Carolina 
29550. 

Dated  at  Rockville,  Maryla.nd.  this  5!h  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  L>  Mozafari, 
Project  .Mbnager,  Project  Directorate  II-I, 
Division  of  Reactor  Projects — ////.  Office  of 
iVu(  /<-nr  Reactor  Regulation. 

|FR  Doc.  94-19720  Filed  8-11-94;  8;4S  am) 
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POSTAL  SERVICE 

Automation  Compatibility  of  Glassine 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Postal  Service  requests 
comments  on  the  issuance  of  a  haze 
value  guideline  for  glassine  envelope 
window-covering  material.  This 
guideline  would  be  advisory  only;  it 


would  not  affect  the  existing  Domestic  . 
Mail  Manual  (DMM)  standards 
concerning  mail  prepared  with  glassine 
windows. 

DATES:  Comments  mu$t  be  received  on 
or  before  October  5, 1994. 

ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Manager, 
Business  Mail  Acceptance,  475  L'Enfant 
Plaza  SW,  Room  8430,  Washington,  DC 
20260-6808.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  8430  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Hurst,  (202)  268-5232,  or  John 
J.  Mampe.  (703)  280-7031. 

SUPPLEMENTARY  INFORMATION:  Postal 
Service  automation-compatibility 
standards  for  envelope  window- 
covering  material  focus  on  a 
measurement  that  combines  the  window 
material's  transparency  and  the  print 
quality  of  the  address  or  barcode  that 
appears  behind  it.  Measuring  the 
transparency  and  the  print  quality  in 
concert  provides  the  most  relevant  data 
to  determine  whether  Postal  Service 
automated  sorting  equipment  will  be 
capable  of  successfully  reading  the 
address  and/or  barcode  during 
processing.  Thus,  Domestic  Mail 
Manual  (DMM)  standards  for  letter-size 
mail  in  automation-rate  mailings  require 
that  addresses  viewed  through  a 
glassine  window  covering  must  provide 
a  print  contrast  ratio  (PCR)  of  at  least  45 
percent  and  that  barcodes  viewed 
through  the  material  must  provide  a 
print  reflectance  difference  (PRD)  of  at 
least  30  percent.  (These  percentages 
pertain  to  both  the  red  and  the  green 
portions  of  the  optical  spectrum,  when 
measured  using  a  USPS  or  USPS- 
licensed  envelope  reflectance  meter.) 

Although  these  readability  standards 
identify  useful  performance  criteria  for 
window-covering  material,  some 
glassine  manufacturers  have 
complained  that  it  is  difficult  to 
translate  them  into  production  criteria 
for  their  products.  It  is  impractical  for 
glassine  manufacturers  to  know,  in 
advance  of  production,  the  quality  of 
the  printing  that  will  show  through  the 
window  of  an  envelope  using  their 
product,  yet  this  information  becomes 
critical  in  determining  whether  the 
material  meets  USPS  automation- 
compatibility  specification. 

Accordingly,  to  help  glassine 
manufacturers  establish  appropriate 
criteria  for  theglassine  itself  in  isolation 
from  the  printing  that  will  be  used  witli 
it,  the  Postal  Service  conducted  a  series 
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of  laboratory  and  operational  tests  on  a 
viriety  of  materials. 

The  laboratory  test  method  used  was 
ft.e  American  Society  of  Testing  and 
Materials  (ASTM)  D  1003.  Standard  Test 
Method  for  Haze  and  Luminous 
Transmittance  of  Transparent  Plastics 
Test  measurements  were  taken  with  a 
M^cBeth  Color-Eye  7000 
Spectrophotometer  and  Opti  view- 
software  set  for  correlated  haze. 
Environmental  conditions,  materia! 
thickness,  dimensional  stabilitv,  gloss. 
and  haze  were  carefully  measured  a;:d 
fnonitored  during  testing  on  both  the 
Postal  Service  multiline  optical 
character  reader TMLOCR)  version  A 
and  the  wide  area  barcode  reader 
(VVABCR).  (A  detailed  descnplicn  of 
tastmg  methods  and  criteria  is  available 
v-n  request.) 

As  a  result  of  these  tests,  the  Poslal 
Service  proposes  that  glassine  window- 
covering  material  be  e\'aluated  for 
automation  compatibility  by  measuring 
:»s  haze  value.  Correlated  ttransmitted f 
hase  is  defined  as  the  percentage  of 
'ransmitted  light  that  deviates  from  the 
incident  beam  by  forward  scattering 
when  passing  through  a  specimen.  Ai;v 
specimen  with  a  haze  value  ^rea'er  than 
30  percent,  when  tested  in  accordarice 
with  ASTM  D  1003  is  considered 
diffusing  or  translucent.  This  car.  affect 
r."adability  on  the  OCR  cr  WAHCR  by 
diffusmg  the  image  of  the  printed  trispf? 
.^3  read  through  the  Vk-indn  A-covrring 
mferi.?!. 

Most  piastic  window-covering 
r^'iftrriais  evaluated  in  thr!&»  tests  vv.-^.->^ 
c^isider^d  to  he  nrndlffiif  i.:g  or 
ffsnsparent  matari^Is  and  e«iiubited 
h323^-  Lu  the  range  of  1  to  25  percent.  A'.! 
gisssirss  ti;sted  werr  CGJisiden'J  t-?  h? 


■i  ff-^siusor  trcn^iiicent  n^. 


5ls  and 


e«-hib;:ed  haze  va'u:^s  frcm  64  to  97 
.out.  Altho-'gh  regdab'.Iity'Was 


per 

vgrii.R  -sntly  a.^'fect -^1  by  the  quaiit/.of 
trie  pr;nting,of^.  ir  9  insert--  's  -v?!!  as  th^ 
•<:iic  v^  bstv/c'^.n  ibe  g'dss;.'.--  ::-^  J  f':^^ 
(.  -int^d  insert,  fhr^*?  mate:.*!;  that 
fr.iui.iired  no  more  than  aTO-perceht  - 
correla-sd  hazr  r.erfrrme-ibiist. 

Iv.  n:ujordance  w;;h  fi^^^o  'esult^.the 
P:,-.'.^:  Service  propo.-'^s  r<3rcrn.7\endiai^. 
i.s  a  gtneral  guidoiina,  that  giassine 
Vi-hen  uijed  to  cov,3r  llie  wind  jws  of 
maiipioces  intended  for  a  JciT-slim- 
hasp'7  rs'es.  have  a  carreL.f-ii  naze  vakie 
.■;t«o  greater  than  70  per':--:it  ;us;i^» 
.^STM  D  1O03.  standard  l*'^t  ciitena' 
This  proposed  gui  Jetine  is  intended 
ipeeifically  tor  nianufacti-rers  to  ad  tr. 
fhe  production  of  glassine  .vindri  a  - 
covering  materials  capable  of  satisfy  ing 
Postal  Service  automation-compatihiliry 
requirements. 

It  will  not  affect  the  application  of  the 
c.irrent  standards  for  print  contrast  ratio 


or  print  reflectance  difference  because 
those  remain  the  relevant  measurements 
when  evaluating  the  ability  of  Postal 
Service  automated  sorting  equipment  to 
read  an  address  or  barcode  appearing 
through  a  window  covering. 
Accordingly,  in  some  cases  a  mailpiece 
may  be  determined  not  to  qualify  for 
automation-based  rates  based  on  failure 
to  meet  the  PCR  or  PRD  standard,  even 
though  the  glassine  measured  alone 
would  cotnply  with  the  haze  value 
gi.ideline 

Mailers  concerned  about  the 
accep'abiiity  of  their  maiipiece.s  should 
no:e  that  Postal  Service  maiipiece 
design  analysts  ai-e  equipped  to  assist 
cust.ociprs  in  determaning  whether  their 
en'-eicpesmeet  PCR  or  FRD  standards 
but  are  n;A  equipped  to  evaluate 
co.Teia'ed  haze. 

Thv  Posti'  Sendee  does  nnt  intend  to 
publish  tiiis  guideline  in  the  Domestic 
Mail  Manual.  Because  this  guideline  is 
intended  pnmarily  for  the  small  number 
cf  n-on.:factiirers  that  produce  glassine 
and  will  not  affect  rate  e!igib;!itv,  it 
does  not  appear  that  vide  dir-^sminstion 
wi;i  by  n.?C8ss?j;-.  Ins'ead,  the  Postal 
Ser-"ice  plans  to  issue  the  guidrune  in 
a  Customer  S'-pport  Ruling  (C5R)  CSRs 
were  created  to  assist  po.sta!  pe-sor.nei 
^T.d  cu.>t:j:ners  vi'ith  int-.-rpreting. 
ciur..Sl.ig.  and  applyirig  the  mea.:i,-ig  of 
the  st:.adard-,  c'liitained  in  C\e  DM.M. 
The  raiifigi  sre  intended  to  be  u.sed  m 


v-ith  Lie  DMM  standard'; 


conyjnct 

TtW.?  ruhngs  .-ire  isiued  by  tile 
VfrJrsv^er.  Business  Mail  Act.tpt.i.-cp. 
L.S  Pasrai  Senice.  Vtashineton.  DC. 
Majier3)cs.r.  r°qj£-st  r.op;e-  cl  rj.  ngs 
that  if^-iflcaV'y  address  certain  topics 
thru Jgh  a KocA  rcstaS  Senice  manager 
nf  business  raai!  entrv  In  add:*ioi.  the 
fnal  s'.ar.'iz-i  v.ould  be  incorporated  m 
3  fvifyre  issue  -of  Postal  Service 
P-.ib|:cT»t!on2'i,  Designing  Business 
Lev*-r  M?:l 

Lr.terasted  pitie^are  mi  ited  to 
contmen.t  on  ihe  proposed  gu;de!i.^e  as 
kvpji  as  '-he  proposed  means  for  its 

S<an!»»y  F.  Mircs, 

Ct.ipi Cfitinse',  Le^rslaliit; 

IFF.  Do-     a^_.,q5.r,3  p,jgj  j.,  ;,:;._  ^  ^-^  -^._- 


SECURlTiES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-54493;  File  No.  SR- 
CSE-d4-6] 

Seif-Regulatory  Organizations; 
Cincinnati  Stock  Exchange,  inc.;  Order 
Approving  Proposed  Rule  Change  to 
Amend  and  Extend  ttte  Pilot  Program 
on  the  Exchange  Relating  to  the 
Preferencing  of  Putiiic  Orders  by 
Approved  Dealers  and  Other 
Proprietary  Memtiers 

.■^.ug.s;  5.  1994 

I.  Introduction 

On  /une  24,  199-^,  tie  Cincinnati 
Stock  Exch.^nge.  Inc ornorated  ("CSL"  or 
•Exchange'")  Filed  v,;th  the  Securiiies 
and  E.xchang's  Commission 
i  Corr.mission").  pursuant  to  Secion 
19ib)f  1  j  of  the  Securities  Exc^'-—  \n\ 
of  1934  {"Acf)  ■  and  Ruie  19t>-i 
thereii.nde--,-:  3  rrrposed  rule  change  to 
extend  Lhrough  N^av  16.  1995.  its  pilot 
program  wh.ch  governs  prefrrenced 
trading  Tise  Com.Tn^-iion  oriasnally 
approved  th.s  plot  >r.  February  7. 
l';^?!.^  i".  co.-.nei'ticn  with  lh:.s  ey^enaor. 
of  the  pi'ot.  the  tx-riange  h-s  prcposod 
certain  charges  to  its  rules. 

.Notice  offjie  f.'.in?,  of 'hi--  pr"po3:il 
appeared  In  the  Fedtral  FcEUter  -.c  '.■j\y 
1    19^4  ■»  r.'.c  con:rr.et-.r  leriers  we-e 
r.-ceived.5  For  tfce  reasons  .-^iscussed 
bt'ow.  thr  Commission  has  determined 
to  ?pp.-ove  th-?  proposal  on  a  temporary 
basis  through  Vt^v  19.  1935 

H.  Oes<rip(ii»r. 

The  purpose  of  the  proposed  rule 
change  is  to  a.T.end  and  extend  the 
edstmg  pilot  p.-^gram  of  the  E.Kchange 
relating  to  the  pr^^fer^nc.ne  of  public 
Hzenry  ma."ket  and  "arketab'e  li.rat 
orders  by  approved  deale.rs  and  other 
proprietc.r>'  members  The  ComrrLiSsijs 
originally  approved  the  p.iot  m 
Febniary.  149t.^antl  suhsequsady 


-        J    isui^tM'ifMi 

'i»<^  Seciiiities  Et:rr»fvj*  \:f  ^^siar  •. .  z%':n6 
36  FR  585  4  (Feb  !  ^  I9«{i 
'^•>^  Srtur.tjM  Evctiar.j-'  A*-!  Rel*is»  Vj  "Ul^ 

?9FS-'3992  0c!y  1.1994" 

'^^'I'^-'l?  f.o  fofsinants  we.-?  rsceiisd  -r.  .-es^rt^ 
!-'  this  propt.sal.  in  re.4p0n.ie  'c>  thp  Bcw'oc  S;c3ck 
E<chj rule's  Co~j>e::ng  5pecm;isr  pr<^ra.T.  w.er*. 
SRO".  expre'!S''d  vows  resarimg  the  CSR 
Ffefere.-.cmg  p.-jgri.-T5  as  iuuci-red  j;  tiut  time 
Conce.-r.5  ra.sed  ir..;l;.4iej  reviuced  ir.csta.\ela 
OLace  ager-.c,  linii'  osiers  a.-  ;hs  C-5E  due  to  hiijh 
o?st«,.  '.mr.ipd-jie  s«ecu:ion  ofagercv  at-ths-marksf 
and  :T:<ir».etab'e  iim-!  orders  or.  CSE  at  the 
l-.'.enrw.-ke;  Tradir.j[  Sysrerti  \   ITi.")  BBO  wutsni.- 
ir.  nyponun.'y  for  pruj?  iinp.-oiemenL  and  the 
ta;'.~..-e  otCSE  pre'e.-er.cio^  dfei'.ers  !o  pUce  tt-*u- 
l.rr.:t  o.-ders  on  the  CSE  t>;oW 

*■  !»<^  supra  rote  1 
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extended  the  pilot  several  times.'  The 
current  approval  expires  August  6, 
1994.  The  Commission's  staff  requested 
that  the  Exchange  seek  a  limited 
extension  to  coincide  with  the  recently 
approved  Boston  Stock  Exchange's 
("BSE")  competing  specialist  pilot 
program  *  so  that  the  Commission  can 
consolidate  its  future  review  of  the 
preferencing  programs  of  the  various 
exchanges.^ 

The  CSE  preferencing  program  allows 
market  makers  that  meet  certain 
qualifications  to  interact  with  their  own 
order  flow  with  respect  to  those  orders 
as  long  as  the  individual  market  maker 
satisfies,  among  other  things,  best 
execution  and  other  obligations 
designed  to  protect  customers. lo  The 
rule  is  intended  to  provide  market 
makers  with  the  ability  to  retain  and 
execute  their  internal  order  flow  at  the 
national  best  bid  or  offer  ("NBBO"), 
provided  the  public  hmit  orders  on  the 
book  at  that  price  have  been  executed." 


'  See  Securities  Exchange  Act  Release  Nos.  29524 
(Aug.  5.  1991),  56  FR  38160;  30353  (Feb.  7,  1992), 
57  FR  5918;  31011  (Aug.  7.  1992),  57  FR  38704; 
32280  (May  7.  1993),  58  FR  28422:  and  33975  (April 
28,  1994).  59  FR  23243. 

•See  Securities  Exchange  Act  Release  No.  34078, 
59  FR  27082  (May  25,  1994)  ("BSE  Approval").  The 
BSE  pilot  was  approved  for  one  year  expiring  May 
18.  1995. 

•The  Commission  recently  approved  a  CSE 
proposal  implementing  information  barrier 
procedures  for  Designated  Dealers  ("DDs").  See 
Securities  Exchange  Act  Release  No  34449  (July  27, 
1994).  The  term  "Designated  Dealer"  means  a 
Proprietary  Member  who  maintains  a  minimum  net 
capital  amount  and  who  has  been  approved  by  the 
Securities  Committee  to  perform  market  functions 
by  entering  bids  and  offers  for  Designated  Issues 
into  the  system.  See  CSE  Rule  11.9  (a)(3).  The  DD 
status  obligates  the  dealer  to  guarantee  execution  of 
all  public  agency  market  orders  and  agency  limit 
orders  up  to  2,099  shares. 

'opor  a  description  of  the  CSE  Preferencing 
program,  see  supra,  note  3:  See  also  CSE  Rule  11.9 
(1).  (m),  and  (u).  The  CSE  is  totally  automated  and 
utilizes  a  competing  market  maker  system.  Its 
members  transmit  orders,  make  markets,  receive 
instant  executions  and  reports  through  remote 
terminals  or  computer  interfaces  from  around  the 
country.- The  limit  order  book  is  open  on  the  CSE 
and  a  market  maker  or  broker  must  display  his  best 
Interest  if  he  or  she  wants  to  trade. 

"In  a  1990  letter,  the  CSE  wrote: 

lalt  all  times,  the  CSE  market  makers  and  brokers 
are  subject  to  being  "hit"  by  brokers  representing 
public  orders  or  by  professionals  on  or  off  exchange 
floors.  In  addition,  public  orders  are  guaranteed 
executions  at  the  NBBO  for  up  to  2099  shares,  and 
market  makers  often  display  sizes  in  excess  of  that 
number  which  are  subject  to  be  taken  at  the  literal 
flick  of  a  switch.  No  other  exchange  trader,  whether 
he  be  a  market  maker  or  specialist,  is  so  exposed 
or  out  on  an  electronic  limb.  We  believe  that  the 
preferencing  rule  makes  a  small  dent  in  this 
electronic  competitive  disadvantage  and  will 
encourage  well-capitalized  market  makers  to  learn 
the  system  and  ultimately  to  provide  deeper 
electronic  makers. 

See  letter  from  Frederick  Moss,  Chairman  of  the 
Board  of  Trustees.  CSE,  to  Richard  G.  Ketchum, 
Director,  Division  of  Market  Regulation,  Securities 
and  Exchange  Commission,  dated  November  14, 
19<)0. 


The  proposal  amends  CSE  rules, 
effective  through  May  18, 1995. '^  As 
part  of  a  recent  analysis  of  its 
preferencing  program,  the  Exchange  has 
reviewed  the  Division  of  Market 
Regulation's  ("Division")  five 
recommendations  in  Market  2000:  An 
Examination  of  Current  Equity  Market 
Developments  which  are  directed 
toward  all  market  makers  in  listed 
stocks,  including  third  market  makers 
and  firms  internalizing  order  flow.'^ 
The  Exchange,  as  a  result,  proposes  to 
codify  the  Division's  recommendations 
by  amending  or  clarifying  current  CSE 
Rules. 

First,  the  Exchange  proposes  to  add 
interpretive  language  to  CSE  Rule  12.10, 
the  Exchange's  "best  execution"  rule 
requiring  members,  as  part  of  their 
Fiduciary  obligation  to  provide  best 
execution  for  their  customers'  orders. 
This  new  obligation  requires  a  member 
to  expoge  to  the  national  market  system 
all  or  a  representative  portion  of  any 
limit  order  which  is  priced  either  on  or 
between  the  NBBO,  unless  (1)  the  order 
is  immediately  executed,  or  (2)  the 
customer  expressly  requests  that  the 
order  not  be  exposed. 

Second,  the  CSE  is  concerned  that 
dealers  should  not  trade  ahead  of 
customer  limit  orders.  CSE  rule  12.6 
currently  provides  that  no  member  may 
buy  or  sell  a  security  for  its  own  account 
when  it  holds  an  unexecuted  customer 
market  or  like-priced  limit  order  in  that 
security.**  In  order  to  encourage  all 
members  to  place  public  agency  limit 
orders  on  the  CSE  book,  the  Exchange 
proposes  to  amend  CSE  Rule  11.10(e)  to 
eliminate  the  transaction  charge  on 
public  agency  limit  orders. 

Third,  the  CSE  is  proposing  to  codify 
that  if  a  dealer  holds  a  customer  buy 
order  and  a  customer  sell  order  that  can 
be  crossf  d,  the  dealer  should  cross  those 
orders  without  interposing  itself  as 
dealer.  While  the  CSE  maintains  that  it 
historically  has  interpreted  its  Rule  12.6 
to  require  the  crossing  of  like-priced 
customer  buy  and  sell  orders,  to  remove 


'^In  approving  the  initial  pilot,  the  CSE  agreed 
to  several  limitations  or  requirements,  which  will 
continue  to  apply.  These  conditions  limit  the 
number  of  issues  (350)  in  which  a  preferencing 
dealer  may  be  registered;  require  the  Exchange  to 
provide  certain  information  to  the  Commission; 
prohibit  preferenced  trading  for  index  arbitrage 
purposes  when  "circuit  breakers"  are  in  effect:  and 
prohibit  the  preferencing  of  any  order  which  the 
preferenciog  dealer  has  purchased  from  the 
customer  for  a  direct  cash  payment. 

"See  Division  of  Market  Regulation.  Securities 
and  Exchange  Commission.  Market  2000:  An 
Examination  of  Current  Equity  Market 
Developments  ("Market  2000").  Study  HI.  p.  14  (Jan. 
1994). 

'■•One  v«y  for  members  to  comply  with  this 
requirement  would  be  to  place  their  customer  limit 
orders  on  ttie  CSE  limit  order  book. 


any  doubt,  the  CSE  proposes  to  make 
that  requirement  explicit. 

Fourth,  the  Exchange  proposes  to 
codify  that  dealers  should  establish  and 
adhere  to  fixed  standards  for  queuing 
and  executing  customer  orders.  This     ^ 
will  facilitate  CSE  enforcement  of 
standards  to  maintain  the  integrity  of  its 
market. 

Fifth,  consistent  with  the  ITS  trade- 
through  and  block  policies,  dealers  will 
continue  to  he  prohibited  from  trading 
at  a  price  outside  the  ITS  BBO  without 
satisfying  the  market  interest  at  the 
price. 

Finally,  in  order  to  gauge  the  impact 
of  the  preferencing  program  on  the  CSE 
and  on  the  national  market  system,  the 
Exchange  has  agreed  to  provide  the 
Commission  with  quarterly  reports 
similar  to  those  required  of  the  BSE  as 
part  of  its  competing  specialist  pilot. 
These  reports  will  provide  the  following 
information: 

(1)  A  list  indicating  how  many 
preferencing  DDs  are  on  the  exchange 
and  the  issues  in  which  they  make 
markets. 

(2)  The  volume  of  preferenc'ed  trades 
and  shares  and  the  percentage  of  total 
CSE  trade  and  share  volume  that 
preferenced  activity  represents. 

(3)  The  CSE's  volume  attributable  to 
ITS  commitments  sent  by  other  ITS 
participants  and  the  percentage  of  such 
commitments  in  issues  which  have 
preferencing  specialists. 

(4)  The  number  of  preferenced  order 
effected  against  the  National  Securities 
Trading  System  ("NSTS")  limit  order 
book. 

(5)  The  percentage  of  time  that  the 
CSE  improves  and/or  matches  the 
NBBO,  and  the  percentage  of  time  that 
the  CSE  achieves  price  improvement  for 
customer  orders  when  the  spread  is 
wider  than  Veth  point.'s 

(6)  The  CSE's  share  of  Consolidated 
Tape  trade  reports,  as  compared  to  its 
share  on  the  date  of  this  extension. 

III.  Discussion 

In  its  recent  order  approving  the 
BSE's  Competing  Specialist  proposal, 
the  Commission  articulated  views  and 
concerns  regarding  exchange  proposals 
that  modify  traditional  auction  market 
priority  rules  in  favor  of  certain 
members  over  others.  The  Commission 
is  concerned  about  the  implications  of 


>>  Although  the  BSE  is  not  currently  required  to 
provide  NBBO  and  price  improvement  data,  the 
CSE  is  offering  to  provide  this  additional  data 
because  it  believes  that  this  would  be  helpful  to  the 
Commission  in  accurately  auessiDg  the 
contributions  of  preferencing  to  the  national  market 
system.  The  CommiMion,  however,  intends  to 
generate  the  necessary  data  to  {scititata  adequate 
comparison  of  all  NBBO  data. 
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the  preferencing  feature  and  its  effect  on 
quote  competition  and  the  risk  of 
market  fragmentation  through  increased 
internalization  of  order  flow.  The 
Commission  holds  by  its  views  in  that 
order,  and  is  approving  the  CSE 
proposal  to  extend  the  expiration  date  of 
the  CSE  perferencing  program  until  May 
18.  1995.  the  same  date  that  the  BSE's 
Competing  Specialist  pilot  expires. 
During  this  time  the  CSE  will  monitor 
the  pilot,  collect  data,  and  submit 
reports  as  outlined  below,  le 

While  the  CSE  amended  the  DD 
program  following  the  BSE  approval, 
the  Commission  continues  to  be 
concerned  about  changes  in  priority 
principles,  Implicitly,  the  CSE  argues 
that  failure  to  provide  time  priority  in 
a  market  place  whose  structure  includes 
multiple  market  makers  need  not  be 
inconsistent  with  the  Act  if  two  primary 
conditions  are  met.  First,  market  makers 
protect  customer  limit  orders  consistent 
with  the  requirements  and  goals  of  the 
Act.  This  requires  that  the  Exchange 
establish  and  enforce  specific  practices 
and  standards  for  its  members 
participating  in  the  preferencing 
program  to  further  the  goals  of  investor 
protection.  Second,  the  Exchange 
program  contributes  meaningfully  to  the 
national  market  system  by  narrowing 
the  spread  between  the  NBBO. 

While  the  CSE  continues  to  alter  its 
priority  rules,  it  has  taken  other 
substantive  steps  to  address  the 
Division's  concerns  outlined  in  Study  III 
of  Market  2000  regarding  minimum 
order  handling  principles  to  ensure  that 
customers  are  treated  fairly.  The  current 
proposal  enhances  customer  protection 
by  clarifying  CSE  Rules  regarding  best 
execution  responsibilities,  customer 
priority,  and  the  mandatory  crossing  of 
customer  orders  whenever  possible. 
Specifically,  the  CSE  proposal  not  only 
requires  as  part  of  a  members'  "best 
execution"  responsibihties  the  display 
of  all  or  a  representative  portion  of 
customer  limit  orders  that  are  better 
than  the  ITS  BBO.^^  but  further  requires 


'»  The  CSE  is  expected  to  monitor  its  pilot  and 
provide  the  Commission  with  a  report  on  its 
operation  detailing  how  the  proposal  has  affected 
the  quality  of  CSE's  market,  including  its  effect  on 
quote  competition  and  market  transparency.  The 
Commission  expects  the  CSE  to  demonstrate, 
through  periodic  reporting  requirements  outlined 
above  and  other  data  as  the  Exchange  may  wish  to 
generate,  that  there  are  in  fact  beneficial 
competitive  effects  from  the  preferencing  program. 
Specifically,  the  Commission  expects  the  Exchange 
to  analyze  the  effects  of  the  program  on  the  quality 
of  market  making  by  CSE  DDs  as  a  result  of  the 
enhancements/changes  adopted  herein.  If.  for  any 
reason,  the  CSE  cannot  provide  such  an  analysis. 
the  Commission  would  have  serious  reser\'ations 
about  continuing  the  preferencing  program. 

"When  determining  the  amount  of  a  limit  order 
to  expose,  a  broker,  as  part  of  its  Tiduciary  duties. 


the  display  of  those  same  orders  that  are 
at  the  ITS  BBO  unless  tlie  customer 
expressly  requests  that  the  order  not  be 
exposed  or  unless  the  order  is 
immediately  executed.  >8  The  Division 
has  stated  its  belief  that  this 
requirement  will  result  in  tighter 
spreads,  provide  a  more  acciu-ate  picture 
of  trading  interests,  and  contribute  to 
improved  price  discovery. '^ 

The  Exchange  also  has"  taken  steps  to 
encourage  and  protect  customer  limit 
orders  by  eliminating  transaction 
charges  on  public  agency  limit  orders 
and  by  clarifying  that,  under  its 
custom.er  priority  rule,  a  member  may 
hot  buy  or  sell  for  its  own  account  when 
it  holds  an  unexecuted  customer  market 
or  like-priced  limit  order  in  that 
security.  Moreover,  the  commitment  by 
CSE  in  requiring  members  to  expose  all 
of  a  representative  portion  of  customer 
limit  orders  to  the  entire  ITS  market 
addresses  commentator's  allegations 
that  CSE  preferencing  dealers  do  not 
place  their  limit  orders  on  the  CSE  book, 
but  rather  hold  the  orders  "upstairs" 
until  the  orders  become  marketable,  and 
thus  disadvantage  their  customer.  Under 
the  current  proposal,  even  if  a  limit 
order  is  not  placed  on  the  CSE  book,  a 
member  is  required,  unless  instructed 
otherwise  by  a  customer,  to  expose  all 
or  part  of  that  limit  order  to  the  market 
thereby  ensuring  the  customer  order  is 
exposed,  eligible  for  price  improvement, 
and  adds  to  overall  transparency  of  the 
marketplace.  The  CSE  has  represented 
that  it  will  enforce  specific  practices 
and  standeu-ds  for  its  members 
participating  in  the  preferencing 
program  and  the  Commission  expects 
quarterly  data  from  the  Exchange  as 
well  as  a  final  report  analyzing  the 
effects  of  the  program  on  the  quality  of 
market  making  bv  CSE  DDs. 

Based  on  the  above,  the  Conunission 
believes  it  is  appropriate  to  allow  the 
CSE  to  extend,  as  amended,  its 
preferencing  pilot  until  May  18. 1995.  In 
making  this  determination,  the 


is  charged  with  ensuring  the  t)est  execution  of  a 
customer's  order. 

'■This  proposed  additional  requirement  also 
addresses  concerns  raised  by  various  SROs  in  the 
context  of  the  BSE  Competing  Specialist  proposal 
that  limit  orders  on  the  CSE  are  immediately 
executed  at  the  ITS  BBO  without  the  opportunity 
for  price  improvement. 

The  Commission  wishes  to  clarity  that  as  part  of 
the  CSE's  customer  priority  rule  12.6.  a  member  is 
obligated  to  execute  a  customer's  limit  order 
immediately  upon  a  likepriced  proprietary 
execution  on  any  other  market.  Further,  if  a  CSE 
market  maker  determines  to  route  a  customer  limit 
order  to  another  firm  or  exchange,  the  limit  order 
will  nevertheless  be  viewed -as  "held"  by  the  market 
maker.  Thus,  the  CSE  market  maker  could  not  trade 
ahead  of  a  customer  limit  order  that  it  forwarded 
to  another  -firm  or  exchange. 

''See Market  2000.  Study  IV.  p.  6. 


Commission  has  carefully  considered 
the  potential  benefits  from  the  proposed 
enhancements,  such  as  better  quotes,  as 
well  as  the  potential  adverse  effects  of 
the  proposal,  such  as  the  possibility  of 
increased  internalization  of  order  flow. 
The  Commission  believes  that  the  CSE 
has  incorporated  features  in  its 
proposal,  consistent  with  the  Division's 
recommendations  in  Market  2000,  to 
allow  it  to  implement  on  a  temporarj' 
basis,  an  amended  preferencing 
program. 

The  Commission,  nevertheless, 
believes  that  before  the  CSE  proposal 
may  be  extended  beyond  May  18,  1995, 
or  approved  on  a  permanent  basis,  the 
CSE  must  demonstrate  that  its  proposal 
resulted  in  added  depth  and  liquidity  to 
its  market  and  improved  quotations.^o  if 
this  showing  cannot  be  made,  the 
Commission  would  not  be  inclined  to 
extend  the  preferencing  program. 
Accordingly,  the  Commission  requests 
that  the  CSE  provide  the  information  it 
has  agreed  to  furnish  to  the 
Commission.^!  on  a  quarterly  basis. 
Further,  we  request  the  Exchange  to 
submit  a  report  to  the  Commission, 
discussing  and  analyzing  the  data 
outlined  above,  by  January  18,  1995.^2 
The  report  should  discuss  data  in  terms 
of  the  effects  of  the  preferencing  pilot  on 
the  quahty  of  the  CSE  market  with 
respect  to  depth,  liquidity,  and  quote 
improvement. 23 

rv.  Conclusion 

The  Commission  finds  that  temporary- 
approval  of  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular. 
wi\h  the  requirements  of  Sertion  etbl.^* 
In  particular,  the  Commission  believes 
the  proposal  is  consistent  with  Section 
6(b)(5)  because  it  is  designed  to  promote 
just  and  equitable  principles  of  trade 
and  remove  impediments  to  and  perfect 
the  mechanisms  of  a  fiee  and  open 
market  and  a  national  market  system. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  it  hereby 


'"The  BSE  will  also  be  required  to  make  such  a 
showing. 

''  Sep  supra  Section  n. 

''The  BSE  report  is  also  due  by  this  date. 

"  As  noted  in  the  BSE  approval,  should  any  other 
exchange  attempt  to  implement  a  similar  system 
that  is  acceptable  to  the  Commission,  the  pilot 
period  would  be  limited  to  the  time  period  afforded 
the  BSE.  As  a  result  all  preferencing  prt>grams  will 
expire  May  18, 1995.  At  the  end  of  this  period,  all 
systems  will  be  subject  to  the  same  scrutiny 
regardless  of  how  long  they  may  have  been  in 
operation. 

'M5U.S.C.§78f(b)(1988). 
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is,  approved  for  a&addifioiiel  period, 
8BdiBgMayl8,ig0S. 

9y  ^wCammission. 
Macgant  It,  MfeFaFiimd, 

Depu  ty  Setreimy. 

(FR  Doc.  94-19681  Filed  »-1  T-94':  H-TH  ami' 
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(Release  Pia  34-34500;  InteniatioRal  Sef  tes 
Release  No.  397;  File  Na  SR-Ainex-94^2ai 

Self-Regutatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  and 
Amendment  Nos.  2  and  3,  and  Filing 
and  Order  Granting  Aceeierated 
Approval  of  Amendment  No.  4  to  ttie 
Proposed  Rule  Change  Relating  to  the 
-Liettng  and  Trading  of  Options  on  the 
Mexico  Index 

AugusI  8,  1994. 

On  June  3. 1994,  the  American  Stotk 
Exchange,  Inc.  ("Amex"  or  "Exchang»»") 
submitted  to  the  Securities  and 
Exchange  Comnission  ("SEC"  or 
"ComraissioB"),  pursuant  to  Section 
igfb](l)  of  the  Securities  and  E.xchange 
Act  of  1934  ^"Act'l,^  and  Rule  iab-4 
thereunder,'  a  {uropesed  rule  change  tn 
list  and  trade  options  on  the  Mexico 
Index  ("Mexico  Index"  or  "Index").  On 
June  27, 1994,  the  Exchai^  Bled 
Amendment  No,  I  to  tile  proposed  rule 
change,  the  subject  matter  of  which  was 
superseded  with  the  filing  of 
Amendment  No.  2  ("Amendment  No 
2"1,  which  was  filed  on  July  7,  1994  * 
Amendment  No.  1  was  formally 
withdrawn  otj  July  8, 1994.*  On  July  11, 
1994,  the  Exchange  filed  Araendm♦^".J 
No.  3  ("Amendment  No.  3")  to  !h« 
proposed  rule  change  to  provMe  fcr 
certain  standards  to  be  used  in 
conjunction  with  the  maiiitenan*  :ff  of  »he 
Index,  as  described  below.*  Dn  h-ly  12, 
1994,  the  Exchange  filed  AiKondui.^nt 


M  5  U.SC§7e.*(W(1 )(«««! 

'1-rrB^24';iqb-1ll1<?l). 

'  S«v>  I.i>t:i;r  iron'  H,nw.3-d  iS.iinT,  '■,i'::Ui  V:v ;; 
Presice.-.l.  fW'Tuanvs  SecuriU'!!,.  fl.r-c.-x.  u,  Mn  .'^,'  i 
Wal.nci-js,  Derivative  pTinurf-.  R'nuloiion,  :5p<  , 
c'alrci  ijly  7,    "YH  !.i  <ae  oni^jr'.il  ;jripoiwl,  ihn 
Anipx  "Miugh!  npp.-<;v^J  fortim  'i.sn.ii^  if  i.'pi'.ivpa 
IvHsfii  upon  ■<  M>:\i  .n  Imjpx  i1i.i!  w^s  r3;)it.iliz;(:'o.' 
w<  kill"   I  .,r'J  lajsed  ijpiin  •ihjie:  of  iwe  -.1y  M^' ii<"Jn 
slOLJta  nr  .^i^itsritiin  t>>pia;.iai^.'  Htjcri'^ls  l".'*.:3Ss  ') 
liadfd  or.  Ihj  '■  "'v  'i  n.k  .Slo,  k  fi\i  ji,-:,i>;''.  AuK-i  ,;< 
th.>f  WR.-F  Nciior  .tI  f'n-'.f-t  fjic.iir.iiax.  Th»!  A  r.rx 
prnpciipci  &ti»  t^p  Iiii^ex  l>;  r.l.«.','i>";!;ii .is  a  brohd 
h-sed  i.i-iex.  ^mcv. '.  -cut  Nd.  2  iiipn-iwirs  ihi! 
or.g.v.jl  pinpcssl  a  ■•.'!  Amer^fjiDHni  %i!j,  1. 

Pr»!iu!ent.  Dsrlvai.ve  Secuf  I'ms,  .Vn.a.  to  Mi..n««i.l 
Walinska-i,  Der;v,»t!i«j  P'oriurls  RiigUiAl'on,  St<!, 
Hated  July  8,  1S94. 

"^Sec  L»it«r  fram  KnwarH  .A.  'Sakar  im:iot  Via 
Presiiient.  Oeiivalive  S«curities,  A!n«x,  fo  Michtiel' 
W^Iinstas,  Derivative  Proriiicls  RejjiiUtinn,  SfiC',, 
<!ated  ^j^y  11,  1904. 


No.  4  (," Amendment  No  4"J  to-the 
proposed  mle  change  to  amend  the 
applicaitle  position  hmits  from  10,300 
contracts  to  7,500.'* 

Notice  of  the  proposed  rule  change 
and  Amendment  Nos.  2  and  3  was 
published  for  comnient  and  appeared  in 
the  Federal  Register  on  July  15, 1994.' 
No  comments  were  received  en  the 
proposal.  This  order  approves  (he 
proposal  and  Amendment  Nos  2.  3  and 
4. 

I.  Descr^tion  ofthe  PntpoKal 

The  Ainex  has  lieveloped  a  new  iijdex 
tailed  the  Mexico Jndex,  based  entirely 
on  the  vilue  of  shares  or  related 
.\merican  Deposita.-y  Receipts  |"ADR.s ") 
of  widely  held  Mexican  companies 
traded  an  the  NYSE,  Amex,  or  that  are 
National  Market  ("NNP")  secunMes 
traded  tlkrough  the  Nationa!  Association 
of  Secujeities  Dealers  Autoniated 
Quotation  system  ("NASDAQ'")-.  The 
Index  cixitains  securities  of  highly- 
capitaliani  companies  with  major 
business  interests  in  Mexico.  The 
Exchange  states  that  these  companies 
have  been  drawn  ham  a  variety  of 
indu'stri^s,  including  construc^on,  ' 

telecomr.unicaticns,  banlting,  shipping, 
tobacco,  media,  and  food  and  beverage, 
to  reflect  the  diversity  of  the  Mrrxican 
market. 

Index  Calculation  uiuf  Mtiinlennncn 

The  In<Jex  is  cakulaied  using  a 
"modified"  equal  dollar  weighting 
methodology.  In  an  attempt  to  mor«» 
closely  approximate  t.he  industry 
we'gli^ings  within  tie  Mexico  stc<;k 
market,  the  two  highest  capitai:2ed 
components  within  the  Fndex  are  given 
higher  v«<?ighting3,  24%  and  12%, 
respecti»e!y,  while  the  eight  rwnairing 
Index  caniponents  are  weighted  equally 
at  8%.  /Vncordingiy,  a?  ofthe  market 
ilr.pp  on  June  17, 1394,  a  portfolio  often 
Mexi cnn  component  securities  was 
pstriblished  rcprestinrin^;  j  hypothetjcal 
inve^tinen*  (rounc^ed  to  the  nearest 
whole  sh.arr)  of  S2-1.0!}0  in  the  !srge,-r.l 
(:apit.:iliaed  compc/rr^'nt  in  iiie  Index, 
SI  2,^00  J5^  the  rncond  l.ir^jt^t.  and 
J3  00(1  ic  eiK.rj  of  *he  reuioinirg  tadcx 
comprnfnLs.  The  •' >.';:p.  of  >,e  IrA^.x 
tqusis  tjje  r.urrtni  xnarkf;t  vdU^e.  {i.c  , 
ba.s*;,!  r^it  JJS.  pnm^.'7  .Tii^rket  p-ice?)  v,f 
fV;r>  s'?m  of  thi.^  a«;si!i.T«:d  nii.i;i'rii;r  of 
shasvs  t»f  p.arh  ui  the  Lidt-x  i,iii::p«)i->ftnf3 
diviti.^d  ^,y  fhr,  'niiex  .i!v>:or.  The  iT.dex 
ih\  i.^'ir  Hzr,  bc^n  er.J.ihHshed  fo  yi'^.'d  th" 


"■■  ■■It?  L«a«r  frof  'Hint  ^1l:1,r»':^,  W.«  'S.;!!- 
Director  a.-*l  Spntial  Caunsal,  Dpvivativo  :i«i:urili'!S, 
Amex.  to  Mii-Jiael  Wal-nsltas,  D(>rivali\«  Prulisdn 
Kogula:iont  SHC.  dated  }uly  12,  mm. 

'  Sm  SeCJriUes  Exchange  Art  R^^iaaKO  Nh.  :i433A' 
Ii>:'y  12.  iVHl  59KH3n2JS. 


benrJunark  vabie  of  17S.S0  aX  the  rMftt 
of  trading  oa^  July  22,  isat* 

Each  quarter  thereait^,  felltxtwin^the 
close  of  trading  on  the  third  Frid^  of 
March,  June,  September  and  IDecember, 
the  Index  components  will  be  ranked  in 
descending  market  capitalization  oril4pr 
and  the  Index  portfolio  adjusted  by 
changing  the  number  of  whole  shares  of 
each  component  so  that  the  largest 
capitalized  Index  component  once  ags>n 
represents  24%  ofthe  Index  vahie,  the 
second  largest  component  represents 
12%,  and  each  of  the  remaining 
components  represent  8%.  If  the 
number  of  components  in  the  Indeit 
increases  to  g!T»ater  than  ten,  the  Amfn 
wil!  continue  to  weight  the  two 
compone:its  with  the  highest  msrifl 
cipitalizafions  24%  and  12%, 
respectiveiy.  The  remaining 
components  will  then  be  weighted 
equally.^  For  example,  if  two  new^ 
components  are  added  to  the^idex,  vho 
two  securities  with  the  hi^est  maarket 
capitalizations  will  be  assi^ed  a  24% 
and  12%  weighting,  respectively,  whiV 
the  remaining  tea  Index  eompenents 
will  be  assigned  a  6.4%  wet^tin^ 

If  it  becomes  necessary  to  remove  aw 
Index  component,  the  exchange  wiJ-I 
either  add  an  Index  component  having' 
characteristics  that  will  permit  the 
Index  to  remain  within  the  maintenance 
criteria  specified  in  tJle  Generic  Marrow- 
Based  Index  Approval  Ordter (^nd  also 
contained  in  exchange  Rule  SOlCI),^"  or 
will  permit  the  Index  to  be  calculated 
biased  upon  the  remaining  components 
(but  no  fewer  than  nine)  until  the  np.:)tf 
quarterly  rebalancing,  at  which  time  fhes 
Exchange  wilJ  replace  the  component  so 
that  the  bidex  will  continue  to  have  at 
least  fen  components."  The  Exchange  ._ 
has  chosen  to  rebalance  following  th»5 
t^losf?  of  trading  on  the  quarterly 
expiration  cycle  because  it  allows  an 
option  f  oiitract  to  be  iKsld  for  up  to  ihrno 
moEt.^s  witiioui  a  change  in  the  rndeit 
portfolic.  if  necessary,  a  divisor 
adj;isf:nent  ;s  x-:ada  at  the  rebahincinv  fa 
enr3;i:-e  continuity  ofthe  Index's  value 
The  ne'.viy  adjusted  portfolio  becomes 
the  b;i;;:'*:  f-  r  the  Index's  value  on  the 
first  tradirg  day  following  the  qiii:rt*;>ly 
adjM^linon'f. 

TLe  A;nfix  ^ta:es  thRt  it  has  i-:-ufu>^ 
i;«;p(i,'!c-!i-e  mglung  regular  qij.-jrft^riy 


"  Si.w  Li;t!,?i  ffiin  H<)-*ord  A.  BAkar,  Scnicf  Vusii 
(>  .sii^pnt  '\.r; .  3!;,,^  .Soc'i.-ities,  Amsx,  io  M)':iiii.i( 
W  i!:i:stas.  U«r;-.ativ»  VrcducJa  Rsguktjon,  SfciJ, 
do'.td  .\iit;'i.<u  i.  lIvMv  The  Airex  uiiiinliy  prnpiiMiii 
fc  .iti'iiK  a  d;vi."-.,>r  calcuiated  to  yield  'he  vedi,"  of 
211  on  at  .he  cir-x  of  trading  on  Iucp  ^7,  T)o,4. 

"S-v  Aar-fiiiimnnt  No.  3. 

'"i'lM  .S^,  unties  ExshangB  .^ct  Relewe  No.  Wirr/' 
llunn  3. 19»4),  i»r»  300ft2  (June  10,  I9»i) 
("GMieriG  Narniw  BHud Index  Appniwar Oiiditr") 

" '  Suit  .temendmem  No.  3. 


adjustments  to  a  number  of  its  indexes 
and  has  not  encountered  investor 
confusion  regarding  the  adjustments, 
since  they  are  done  on  a  regular  basis 
and  timely,  proper,  and  adequate  notice 
is  given  to  market  participants. 
Particularly,  an  information  circular  is 
distributed  to  all  Exchange  members 
notifying  them  of  the  quarterly  changes. 
This  circular  is  also  sent  by  facsimile  to 
the  Exchange's  contacts  at  the  major 
"options  firms,  mailed  to  recipients  of 
the  Exchange's  options  related 
information  circulars,  and  made 
available  to  subscribers  of  the  Options 
Newrs  Netv^rork.  In  addition,  the 
Exchange  will  include  in  its 
promotional  and  marketing  materials  for 
the  Index  a  description  of  the 
"modified"  equal  dollar  weighting 
methodology. 

As  noted  above,  the  number  of  shares 
of  each  component  in  the  Index 
portfolio  remain  fixed  between  quarterly 
reviews  except  in  the  event  of  certain 
types  of  corporate  actions  siich  as  the 
payment  of  a  dividend  other  than  an 
ordinary  cash  dividend,  a  stock 
distribution,  stock  splits,  reverse  stock 
splits,  rights  offering  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the  Index 
component  securities.  In  a  merger  or 
consolidation  of  an  issuer  of  an  Index 
component,  if  the  component  remains 
in  the  Index,  the  number  of  shares  of 
that  component  in  the  Index  portfolio 
may  be  adjusted,  to  the  nearest  whole 
share,  to  maintain  the  component's 
relative  weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
"action.  FurtJier,  if  the  Exchange  replaces 
an  Index  component  at  a  time  other  than 
at  a  quarterly  rebalancing,  it  will  do  so 
in  the  following  maimer:  if  one  of  the 
two  highest  weighted  Index  components 
is  replaced,  the  Exchange  will 
determined  the  weighting  of  the  Index 
component  being  replaced  and  assign 
.  the  same  weighting  to  the  newly  added 
component.  If  one  of  the  equally 
weighted  Index  components  is  replaced, 
the  average  dollar  value  of  the 
remaining  Index  components  within 
that  tier  will  be  calculated  and  the 
resulting  figure  used  to  determine  the 
assigned  Index  portfolio  shares,  to  the 
nearest  whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity,  and  the  Index 
will  be  rebalanced  at  the  next  regularly 
scheduled  rebalancing. '^ 
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'*See  Letter  from  Nathan  Most.  Senior  Vice 
President,  New  Products  Development,  Amex,  to 
Michael  Walinskas,  Derivative  Products  Regulation. 
SEC,  dated  August  3,  1994.  This  Letter  also 
withdraws  that  portion  of  Amendment  No.  3  as  it 
relates  to  the  replacement  of  Index  components. 


The  Amex  will  calculate  and  maintain 
the  Index  and,  pursuant  to  Exchange 
Rule  90lC(b),  may  at  any  time  or  from 
time  to  time  substitute  Index  component 
securities,  or  adjust  the  number  of 
components  included  in  the  Index, 
based  on  changing  conditions  in 
Mexico.  However,  the  Exchange  will  not 
decrease  the  number  of  Index 
components  to  greater  than  nine  or 
increase  the  number  of  components  to 
greater  than  thirteen  without  prior 
Commission  approval. ^^ 

The  value  of  Uie  Index  will  be 
calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B. 

Expiration  and  Settlement 

The  Exchange  proposes  to  trade  cash- 
settled,  European-style  Index  options 
(j.e.,  exercises  are  permitted  at 
expiration  only).  The  Exchange  also 
proposes  that  Mexico  Index  options  will 
have  trading  hours  from  9:30  a.m.  to 
4:15  p.m.  EST.  As  with  other  index 
options  traded  on  the  Amex,  the  options 
on  the  Index  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  ("Expiration  Friday"). 
The  last  trading  day  in  an  option  series 
vdll  normally  be  the  second  to  last 
business  day  preceding  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the 
last  trading  day. 

The  Index  value  for  purposes  of 
setthng  a  specific  Mexico  Index  option 
will  be  calculated  based  upon  the 
primary  exchange  regular  way  opening 
sale  prices  for  the  Index  component 
securities.  In  the  case  of  NM  securities, 
the  first  reported  sale  price  will  be  used. 
As  trading  begins  in  each  of  the  Index's 
component  securities,  its  opening  sale 
price  Is  used  to  calculate  the  Index 
settlement  value.  The  Index  settlement 
value  can  be  determined  once  all  of  the 
components  have  opened.  If  any  of  the 
components  do  not  open  for  trading  on 
the  last  trading  day  before  expiration, 
then  the  prior  day's  last  sale  price  is 
used  in  the  Index  settlement  value 
calculation. 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calender  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded.  In 
lieu  o'f  such  long-term  options  on  a  full- 
value  Index  level,  the  Exchange  may 
instead  list  long-term,  reduced-value 


put  and  call  options  based  on  one-tenth 
f  1/lOth)  the  Index's  full-value.  In  either 
event,  the  inter\'al  between  expiration 
months  for  either  a  full-value  or 
reduced-value  long-term  option  will  not 
be  less  than  six  months. 

Eligibility  ard  Maintenance  Standards 
for  Index  Components 

The  Exchange  has  represented  that  it 
will  ensure  that  the  Index  initially  and 
thereafter  satisfies  the  initial  listing  and 
maintenance  criteria  set  forth  in  the 
Generic  Narrow-Based  Index  Approval 
Order.  In  choosing  among  Index 
component  securities  that  meet  the 
initial  minimum  criteria  set  forth  in  the 
Generic  Narrow-Based  Index  Approval 
Order  (as  well  as  Exchange  Rule  901C). 
the  Exchange  will  select  components 
that:  ^1)  have  a  minimum  market  value 
of  at  least  U.S.  $75  million,  except  that 
for  each  of  the  lowest  weighted 
component  securities  in  the  Index  that 
in  the  aggregate  account  for  no  more 
than  10%  of  the  weight  of  the  Index,  the 
market  value  may  be  at  least  $50 
million;  (2)  have  an  average  monthly 
trading  volume  in  the  U.S.  markets  over 
the  previous  six-month  period  of  not 
less  than  one  million  shares  (or  ADRs) 
except  that  for  each  of  the  lowest 
weighted  component  securities  in  the 
Index  that  in  the  aggregate  account  for 
no  more  than  10%  of  the  weight  of  the 
Index,  the  trading  volume  shall  be  at 
least  500,000  shares  in  each  of  the  last 
six  months;  (3)  have  at  least  90%  of  the 
numerical  Index  value  and  at  least  80% 
of  the  total  number  of  component 
securities  meeting  the  current  criteria 
for  standardized  option  trading  set  forth 
in  Exchange  Rule  915;  and  (4)  are 
reported  securities  that  trade  on  either 
the  NYSE,  Amex  (subject  to  the 
limitations  of  Rule  901C),  or  are  NM 
securities.  In  addition,  no  individual 
stock  in  the  Index  may  represent  more 
than  25%  of  the  Index  v.-eight  (at  the 
time  of  rebalancing)  and  the  five  highest 
weight  stocks  may  not  constitute  more 
than  60%  of  the  Index  weight  (at  the 
time  of  rebalancing). 

The  Amex  will' ensun;  that  not  more 
than  20%  of  the  weight  of  the  Index  is 
represented  by  ADRs  overlying  foreign 
securities  that  are  not  subject  to 
comprehensive  surveillance  sharing 
agreements. '"  Currently,  one 
component  .ADR,  accounting  for  8%  of 
the  Index  value,  has  the  majority  of  its 
trading  volume  occurring  on  the  Bolsa 
Mexicana  de  Valorts,  an  exchange  with 
which  the  Amex  does  not  currently 
have  in  place  an  effective  information 
sharing  agreement. 


^^  Set  .Xjnend.Tient  No.  3. 


'■•See  Amendment  No.  3:  .Mso,  see  infra  note  23. 
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B  dte  lirfn  fa^  aC  Mijr  eini«  to  satisfy 
tka-auHMeaoBcc  crMen*  Ml  fertK  ia  Ae 
Generic  Najjuw  DuMd  badex  Apf»ova) 
Order  and  KvlnBg*  Rkikr  901C,  tJw 
BDchange  wiBinBwdkrtriy  notify  tihc 
Commission  of  tbof  IkH  and  wi^f  nsf 
open  for  trading  any  additional  series  el 
opQ'ons  of  the  Lndex  unless  such  ^Btre 
is  determined  by  the  Exchange  not  to  be 
sigBtfieaaC  aoA  tlie  Caaumsaion  eonet^s 
in  tkat  dMenninaCicHi,  m  onliess.  tJke 
ewtiitiwpd  Bsting  •!  eplia»:  qi»  t^ 
Mexicn  larfcx  bis  be»  ap^^rave^  b^  the 
CuBwimaicn  aMkr  Sectioifr  T9<l}f2X  of 
the  Exchange  Act.  ^ 

Exchange  Rules  Apfdicable  to  Stock 
Index  Options 

AauQc  Ruies  9MC  dicougb  MQC  wiU: 
apply  to  Ab  ttadiag  al  Mgalas  aadt  Iong>- 
tesM  canHeaets  baaaA  aa  dta  Indei. 
Tfane  IWar  covtr  issues  a»  suck  as 
surveillance,  esBseisc'  pnEe%  and 
positioB  Bmits^  Saneffiuicv  p«aee<hii«» 
curreliyuaeAtPM— liri  taadjagin 
eaehaidta  Eacbsaa^s  other  Hidie» 
options  wi9  aii»bs  weA  ts  noaaror 
(radiag  j»  oiiCianflB  tte  htdlex.  The 
biiBi  is  danvMi  la  W  a  Stfack  Eodex 
optia*  iBKbr  Siba9e«C:(s)  ami  a  Slack 
Indn  Gra^  MiiiiW«>ii  90aG|b)(t)l 
With  resfMt  toBkk  9S3efh^  dto 
ExtiMagi  pnpwntoMst  neav^he- 
mcnay  tie,  withiB  iBB  pent*  aieoe  or 
bekna  the  canrafe  index  valite>  apeioDs 
series  ODtftalttdn  at  2^A  peant  stiibe 
(exarda^  psics  hMcrafct  i^ea  the  vahie 
of  Aefandea  is  hricnr  200  points:  te 
adti&ian,  ifceFii  hi^B  piopesea  tii 
establish, ywiiMil  to  lale  StMCtc),  a 
positien  fanit  of  7,SflBcaBtzacts  on  the 
saor  skk  oClhe  rasihet  <« 

The  Excfaan^r  aaeks  to  have  the 
abiiicji  te  otiliaa  its  Aa«»-Ex  system  iar 
orders  in  the  tedtox  options  of  up  to  30 
contracts.  Ajato-Zx  ia  theExchange's 
auto— ate  d  exec^gs  S3r8tem  whkJr 
pnmdcs  fiear  the  autamatiG  execution  of 
market  and  maAetatlK^  Bsnt  orders  at 
the  best  bid  ov  efier  at  the  time  the  order 
is  antaied.  The  Amex  believes  the 
ability  to  use  Aoto-Ex  for  orders  of  up 
to  50  contracts  will  provide  cusfoniers 
with  deep,  liquid  markets  as  well  as 
exfieditiotts  executions.  The  Aniex 
represents  ^lat  it  has  the  necessary 
systems  capacity  to  support  new  series 
that  would  resuh  frcHn  the  introduction 
of  Mexico  Index  Opti%Tns  ^'^ 


'''SrvAmenilnient  No.  3. 

^''  Smf  Amandmeat  Ma  4. 

"■Sep  t*Jlar  faom  Edwaid  Cook  )f.,  Mjni.i^;r.u 
Director,  tnfonnafion  Technology,  AmRn.  to 
Michael  WaKnskaa.  I>riv<itiv<!  Products  Rttguiation. 
SEC.  d&ud  ]\iiy  t,  nS4.  Ailiiitionally,  lija  OpiiolU 
Price  Reporting  Authority  ("ra^lA")  ha*  atatect  liwt 
it  has  the  necessary  systems  capacilv  to  support 
those  new  series  of  index  options  tha»  wonM-peauft' 
from  ttia  introiiticlten  sf  Indeynptivna  »(Mt^lK<lin> 


The  Commission  Hndis  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchangt  and,  in  particular  ..the 
requirements  of  Section  6(bK5).  i" 
Specifically,  the  Commission  finds  that 
the  trading  of  Mexico  Indiex  options, 
including  full-value  and  reduced-value 
Index  LE.'\PS,  will  serve  to  promote  the 
public  interest  and:  hsTp  tb remove  ' 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  mecuis  of  hedging  exposure  to 
market  risk  associated  with  Mexican 
seciuities.  "* 

The  trading  el  onions  oa  the  Miexiso 
Index,  iocluding  £uU-value  aad^  reduced- 
value  Index  LEAFSi  howeves,  raises 
several  coneeraa^  oamely  issues  Delated 
to  index  desi^nir  custoner  protectiflBr 
sttEveUlaiice,  and  market  iaopaet.  The 
Commisaiaiv  believes,  £qf  the  reasons 
discussed  below,  that  the  Aiaex 
adet^tateiy  has  addsessed  titese 
concera& 

A.  Index J^sign  and  Stmchtre 

The  Commission  fintls  that  the 
Mexico  Ihdex  is  a  narrow-based  iodiex. 
The  Mexico  bidex  is  composed  of  only 
ten  securities,  all  of  which  represent    -  " 
Mexico  oompanies.'"  Accordln^y,  in 
light  of  the  limited  number  of 
compomnfs  in  the  Indlex,  the 


LEAPS.  S»!t  Memorandum  tirom  )on  Cdtrig^, 
Executive  Oincttir,  OPRA,  to  Charlies  Faurot, 
Mananifig  Siractbr.  Mnplrar  Qste  Seiviees.  Amex, 
dated  |u)yt,  ISe*. 

'■  1 5  u'iC.  S  M«bi»MM««i 

•^PunuoiM  to  Sedioo  8(b)tS)  at  the  Au,.  Iha 
CommiasioB  most  predicate  approval  of  any  new 
option  proifosal  upon  a  finding  that  tl» 
iolteibMrtkm  of  such  new  denvathw  inalntnienl'  in 
in  the  pubifc  intMast.  Soch  a  finding  wouU  ba 
difficult  fora-darivatUia  iostruinantthatsatved  no 
hedginj;  or  ether  economic  function,  because  any 
benefits  th«  might  be  derired'  by  market 
partiaipanta  likely  would  be  oulWei|(hte4  hy  t^ 
poisnriai  far  manipuiatioo,  dinDnisbad  puUic 
confidence  ia  the  integrity  of  the  markets,  aod  other 
valid  regulatory  concerns.  Th  this  regard,  the  trading 
of  listed  fn4»x  options  and  full-value  Index  LEAPS 
will  pmvidi  investors  with  a  hedging  rahicl*  that 
should  reflect  the  ovorail  movemDn^of  >4ex>cani 
stocks  and  ADRs  in  the  \2.S.  sncuritiea  markets.  The 
Comniision  also  believes  that  t.hese  Index  options 
will  provid*  investors  with  a  means  by  which  to 
make  invaalmant'  dncisiona  m^rding  Mayican 
securities  '.aeded  in  the  U.S.  scwurit^s  markets, 
allowing  them  to  estabiish  positions  or  increase 
existing  potitions  in  such  markets  in  a  cost  eRect;'.'e 
manner.  M*nRover.  the  Commission  believes  tbof 
the  refhica4-va)ae  index  lEAPS,  which  will  he 
1,-^ded  an  an  index  camput<>d  at  one-tenth,  the  vahie 
of  the  Mexico  Indm.  will  serve  the  needs  of  retail 
investors  bj  providing  them  with  the  oppKirtunity 
to  uee  a  loi^eim  option  to  hedge  their  portfolios 
Sim  longHkini  mariiet  mowva.  at  a  ivdueeti  eastw 

^"Tha  Ta4ucad-\<alue  Mmsnca  Index,  wliich  i* 
c.umposed  of  the  same  component  securities  as  th»» 
Lidex  and  Qsiculated  by  dividing  the index  vel»i« 
by  t»:n.  i-,  idnntiial  to  the  Mv\-ir<» Bv*int. 


Conuntssibn  beiiie'ves  if  is  proper  to 
classify  ti^e  Mlsxico  hnfex  as  narrow- 
based'  smd  apply  Araexli  rafcs'  governing' 
narrow-baseid  nufex  options  to  trading 
in-  die  hidex  options. 

The  Conmmsiisn  ^fao  Sa^  that  the 
large  eapfCafiiaticmav  U^vsdmtrkefs, 
and  refaCiTe  wei^toiag»  ef  Ae  hcRex'a 
component  s«ratifeiessigBiifiea»%^ 
rninimize  the  poteaCat  for  manipwfallion 
of  the  h}ditxJ!'ifst,  dke  owerwhehmhf 
majod^  of  the  eoBapswemte  AaC 
comprise  tJta  b«tex  aw  aetirvcly  traded; 
with  an  sfteeagsdrntyiOadSag  wfenne  ibr 
the  pcrvod  ttm  Movemher.  JSBS 
through  Ma9„  19Mriangiag  ttmu  »  high 
of  430,000  shwss  par  dlay  t«i  •  hm  of 
tOS,oeo  show  par  day.  Second,  tli9 
market  capicdizatiaas  of  dke  sacunties, 
in  the  hxdcx  aae- vBy  huge;  nnfhig; 
diuing  the  same  period,  froa^sU^ef 
$31  hiOioB  to  •  lofw  ai  Sf SftJieh^Oiv 
with  the  meaa  and  mi  dim  bno^.  SfiuT?' 
hi»ioi»  uid  $:t.M  Mttea.  iiHyuiitwriy. 
Third,  abhoo^tha  bidcx  » taij 
rnrnpriitrd  nf  tnu  fnmpanrnt  McuiiCicii, 
no  one  particules  seeunty  or  ^wapt  mt 
securities  doiBixafie»lfafa:&^m. 
Sp«ci({ieal]y,  am  aas  stock  ar  ABR 
comprises  more  than  24  psrccal  of  die' 
index's  tot^  vakn  atA  the  paxecala^ 
wei^lting  o^yM  Sva^  iai^est  iaaiieo  in 
the  ladex  aeeeuni  fin  WpoceaA  ef  tiia 
Index's  valua.  Fawsth,raft  least  90  paaeiif 
of  the  securitias  ija  th»  taifex,  by  wei^t, 
and  at  least  M  rmi-rnt  tf  thr  immhrr  aS 
compoaaats  ot  tbm  hadax,  aual  ha 
eligible  Cor  standawhreed  itpttaiar    - 
trading.  This -proposed  lainlraanrr 
re^juicsmeoit  wiliaBsiae  riant  the  fiidex 
is-substartfially  roniprised  of  aytians 
eligiUe  securities.  Fif^  if  the  Aaex 
increases  the  mtmher  of  compooeirt 
securities  to  more  thao  thistaea  as 
decreases  that  nuBtber  to  less.  tiiB»  nine, 
the  Amex  will  be  required,  toaesh 
Commission  approval  pursuant  ta 
Section  1 9(bK2)  ol  the  Act  befiaee  listing 
new  strike  price  or  expiration  month 
series  of  Mexico  Index  optioas  and 
Index  LEAPS.  This  will  help  protect 
against  material  nhangp^  ia  ^^ 
composition  and  design  ofthe  Index 
that  might  adversely  affect  the  Amex's 
obligations  to  protect  investors  and  to 
maintain  fair  and  orderly  markets  i» 
Mexico  Index  options  and  Ihdiex  LEAP.S. 
Sixth,  the  Amex  will  be  required  to 
ensure  that  each  component  of  the 
Index  is  subject  to  last  sale  reporting 
pursuant  to  Rule  llAa3-l  of  Uie  Act.^' 
This  will  further  reduce  the  potential  fei 
manipulation  of  the  vahje  of  the  Index. 
Finally,  the  Commission helieves  that 
the  expense  of  attemptmg  to  manipulate 
the  value  of  the  Mexica  faidax  ia  any 
signiflcaat  way  through  tfi^iag  i»   ' 


''  5t»AmendmimrWlj;  3-. 
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component  stocks.  ADRs.  or  securities 
underlying  ADRs  (or  options  on  those 
securities)  coupled  with,  as  discussed 
below,  existing  mechanisms  to  monitor 
trading  activity  in  those  securities,  will 
help  deter  such  illegal  activity. 

Furthermore,  the  Commission  notes 
that  the  Amex  has  agreed  to  applv  the 
initial  listing  and  maintenance 
standards  set  forth  in  the  Generic 
Narrow  Based  Index  Approval  Order  to 
the  index  and  Index  options.  These 
standards  are  reasonably  designed  to 
snsure  the  protection  of  investors  and 
fhe  public  interest.  Specifically.  Lhe 
Commission  finds  that  the  generic 
standards  covering  minimum 
capitalization,  monthly  trading  volume. 
and  relative  weightings  of  component 
stocks  are  designed  to  ensure  that  the 
trading  markets  for  component  stocks 
are  adequately  capitahzed  and 
sufficiently  liquid,  and  that  no  one  stock 
or  stock  group  dominates  an  Index. 
Thus,  the  Commission  beheves  that  the 
satisfaction  of  these  requirements 
significantly  minimizes  the  potential  for 
manipulation  of  the  Index. 

B.  Customer  Protection 

The  Commission  beheves  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Mexico 
Index  options  (including  full-value  and 
reduced-value  Mexico  LEAPS),  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure. 
among  other  tilings,  that:  (1)  the  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  spedal  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  hidex  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  o&er  standartlized  options  currently 
traded  on  the  Amex,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  Mexico  Index  options  and 
fiili-value  and  reduced-value  Mexico 
Index  LEAPS. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  security- 
index  derivative  product  and  the 
exchange(s)  trading  the  securities 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  imderlying  securities 
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markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  tradmg  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
r.".aaipu!atjon.22  in  this  regard,  the 
Amex,  NTSE,  and  NASD  are  all 
members  of  the  ISG,  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information.z^  Further,  as 
to  prese.nt  and  future  ADR  compor.ents 
of  the  Index,  either  the  Exchange  will 
have  comprehensive  sur\'eillance 
sharing  agrepments  with  the  primarv 
foreign  markets  for  the  securities 
underlying  rh°  ADRs  or  the  U.S.  will  be 
the  reievan;  li.arket  for  surveillance 
purposes.  2* 

D  Mirket  Impact 

The  Commission  believes  chat  the 
listing  and  trading  of  Mexico  Index 
optio.ns.  including  full-value  and 
reduced-value  Index  LEAPS,  on  the 
Amex  will  not  adversely  impact  the 
underlying  securities  markets.  First,  as 
described  above,  for  the  most  part,  no 
one  security  or  group  of  securities 
dominates  the  hidex  Second,  because  at 
least  90%  of  the  numerical  value  of  the 
Index  and  at  least  80%  of  the 
components  of  the  Index  must  be 
accounted  for  by  securities  that  meet  the 
Exchange's  options  listing  standards, 
and  because  each  of  the  component 
securities  must  be  subject  to  last  sale 
reporting  pursuant  to  Rule  llAa3-l  of 
the  Act.^s  the  component  securities 
generally  will  be  actively-traded,  highly- 
capitalized  securities.  Third,  the  7,500 


''Securities  E.\ch«nge  Act  Relaaae  ^4o.  31243 
(September  28.  19921.  57  FR  45849  (October  5 
1992! 

'Mf  the  prices  of  the  ADR  components,  or  the 
compositior.  of  the  Inde*.  should  change  so  that 
greater  than  20%  of  the  weight  of  the  Index  would 
be  represented  by  ADRs  whose  underlying 
securities  were  not  thrsubject  of  a  cornpiehensive 
surveillance  sharing  agreement  with  the  Amex.  then 
It  would  be  ditTicult  for  the  Commission  to  reach 
the  conclusions  reached  in  this  order  and  the 
Commission  would  have  to  determine  whether  it 
would  be  suitable  for  the  Exchange  to  continue  to 
trade  options  on  this  fadex  The  Amex  should, 
accordingly,  iw«if>  the  Commission  immediately  if 
more  than  20%  of  the  numerical  value  of  the  Index 
is  represented  by  .M)Rs  whose  underlying  securities 
are  not  subject  to  a  comprehensive  surveillance 
sharing  agreement.  Such  a  change  in  the  current 
relative  weighu  of  the  index  or  in  the  composition 
of  the  Index  may  warrant  the  submission  of  a  rule 
filing  pursuant  to  Section  19  of  the  Act.  lii 
determining  whether  a  particular  ADR  is  subjea  to 
a  comprehensive  surreillance  sharing  agreement. 
see.  eg  .  Securities  Exchange  Act  Release  Nos. 
31531  (Novembw  27.  1»92J.  57  FR  57250 
(Deceniber  3.  1992!:  and  33S54  (January  31   19941 
59  FR  5622  (Febniary  7.  1994). 

'♦  See  Securities  Exchange  Act  Release  Nos 
31531  (November  27, 19»2|.  57  FR  57250 
(December  3.  19«2|:  and  33554  (January  31.  1W4| 
59 FR  5622  (Febmary  7. 1994). 

"  See  Am«tdment  No.  3. 


contract  position  and  exercise  limits 
applicable  to  Index  options  and  Index 
LEAPS  will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns. 

The  Commission  believes  that  settliro 
expiring  Mexico  Index  options  '^ 

(including  fiiM-value  and  reduced-value 
Indox  LEAPS.!  based  on  the  opening 
prices  of  component  secunties  is 
consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  options  for 
exercise  settie.Tient  on  expiration  based 
on  opening  prices  rather  than  cicsing 
prices  mav  help  reduce  adverse  effects 
on  markets  for  securities  underlying 
options  on  the  Index  **  Lastiv,  t;  e 
Commission  believes  the  abiliiv  :c  use 
Auto-Ex  fcr  orders  of  up  to  50  contracts 
will  provide  customers  with  liquid 
markets  and  efficient  executions. 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).2'  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  uith  the  Section 
6(b)(5)  requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and 
not  to  permit  unfeir  discrimination 
between  customers,  issuers,  brokers. 
and  dealers. 

The  Commission  finis  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  and  Amendment  No.  4  to  the 
Exchange's  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filii^  thereof  in 
the  Federal  Register.  Amendment  No.  4 
clarifies  that  the  Exchange  will  apply  its 
current  rules  to  determine  applicable 
position  limits  for  the  Index  options 
and,  therefore,  raises  no  new  or  unique 
regulatory  issues.  Furthermore,  the 
Commission  notes  that  the  Amex  did 
not  realize  the  proposal  wrould  have 
been  eligible  for  filing,  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  under  the 
Generic  Narrow  Based  Index  Approval 
Order.  Accordingly,  because  the 
effectiveness  of  the  proposal  was 
therefore  delayed,  in  part,  by  confusion 
over  the  proper  method  under  which  to 
file,  and  considering  the  proposal  has 
already  been  subject  to  a  21 -day 
comment  period,  and  no  camments 
were  received,  the  Commission  believes 
it  is  consistent  with  Sections  19(b)(2) 
and  6(b)(5)  of  the  Act  to  approve  the 
proposed  rule  change,  as  amended,  on 
an  accelerated  basis. 


"See  Securities  Exchange  Act  Release  No  30944 
duly  21.  1992).  57  FR  333W  (July  2».  1992) 
"15U.S.C§78nbK5)(1988) 
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ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No, 
4.  Persons  maldng  written  submissions 
should  Ble  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street  NVV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  E)C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
September  2, 1994. 

It  therefore  is  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^*  that  the 
proposed  rule  diange,  as  amended,  (SR- 
AMEX-94-20)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 
Deputy  Secrfftary. 
iFR  Doc.  94-19743  Filed  8-11-94;  8:45  am) 
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[Release  No.  IC-20447;  812-8500] 

Defined  Asset  Funds— Equity  Income 
Fund,  et  al.;  Notice  of  Application 

August  5.  1904. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Expmption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  Defined  Asset  Funds- 
Equity  Income  Fund,  and  Merrill  Lynch, 
Pierce.  Feniier  &  Smith  Incorporated 
("Merrill  Lynt  h "). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  se(  tions  B(c)  and  17(b)  from 
section  17(<i). 

SUMMARY  OF  APPLICATION:  Applicants 
■  request  an  order  to  permit  a  terminating 
series  of  a  unit  investment  trust  to  sell 


"IS  U.S.C.  ^78s(bJ12)  (1988). 
'•>\7  CFR  *(200.30-:}(a)(12)  (1993). 


portfolio  securities  to  a  new  series  of  the 
trust. 

FILING  DATE:  The  application  was  filed 
on  July  26, 1993  and  amended  July  15. 
1994. 

HEARIN6  OR  NOTIFICATlbN  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  30,  1994,  and  should  be 
accompiuiied  by  proof  of  ser\'ice  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Merrill  Lynch,  Pierce, 
Fenner  &  Smith  Incorporated.  Unit 
Investment  Trusts,  P.O.  Box  9051, 
Princeton.  NJ  08543-9051.  Attn:  Teresa 
Koncick.  Esq. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Defined  Asset  Funds — Equity    ■ 
Income  Fund,  a  unit  investment  trust 
registenMl  under  the  Act.  consists  of  a 
number  of  series  (each  a  "Series ')  that 
include  each  of  the  Select  Ten  Series. 
All  of  the  Series  currently  outstanding 
are  Select  Ten  Series.  Merrill  Lynch  is 
the  agent  for  the  sponsors  of  the  Series. 
Applicants  request  that  the  relief  sought 
herein  apply  to  future  Series  for  which 
Men  ill  L\nrh  serves  as  agent  for  the 
spons(Trs. 

2  The  in .  "viment  objective  of  each 
Select  Ten  Spri.is  is  to  seek  a  greater 
total  return  tlian  the  stocks  comprising 
an  entire  related  published  index.(e.g., 
the  Dow  Jones  Industrial  Average,  the 
Hang  Seng  Index,  or  the  Financial 
TiPies  Iiuliistrial  Ordinary  Share  Index) 
(each  an  "Index").  Certain  Series  of  the 
Selec  t  Ten  .Sories  acquire  approximately 
equal  values  of  the  ten  stocks  in  the 
Dow  Jones  Industrial  Average  having 
the  highest  dividend  yields  as  of  a 
specified  date  and  holds  those  stocks  for 
approximately  one  year  (each  a  "Dow 
Series").  The  other  Select  Ten  Series 
create  their  portfolios  in  a  similar 
manner  using  securities  that  are 
included  in  other  Indexes.  The  sponsors 


of  the  Series  intend  that,  as  each  Select 
Ten  Series  terminates,  a  new  Series 
based  on  the  appropriate  Index  will  be 
offered  for  the  next  year. 

3.  Each  Series  has  a  contemplated 
date  (a  "Rollover  Date")  on  which 
holders  of  units  in  that  Series  (a 
"Rollover  Series")  may  at  their  option 
redeem  their  units  in  the  Rollover  Series 
and  receive  in  return  units  of  a 
subsequent  Series  of  the  same  type  (a  - 
"New  Series")  which  is  created  on  or 
about  the  Rollover  Date,  and  has  a 
portfolio  which  contains  securities 
("Qualified  Securities")  which 4re  (i) 
actively  traded  [i.e.,  have  had  an  average 
daily  trading  volume  in  the  preceding 
six  months  of  at  least  500  shares  equal 
in  value  to  at  least  25,000  United  States 
dollars)  on  an  average  (a  "Qualified 
Exchange")  which  is  either  (a)  A 
national  seciuities  exchange  Which 
meets  the  qualifications  of  section  6  of 
the  Securities  Exchange  Act  of  1934  or 
(b)  a  foreign  seciuities  exchange  that 
meets  the  qualifications  set  out  in  the 
proposed  amendment  to  rule  12d3- 
1(d)(6)  uinder  the  Act  as  proposed  by  the 
Commission  and  that  releases  daily 
closing  prices,  and  (ii)  included  in  an 
Index. 

4.  There  is  normally  some  overlap 
fi-om  year  to  year  in  the  stocks  having 
the  highest  dividends  yields  in  an  Index 
and,  therefore,  between  the  portfolios  of 
each  Rollover  Series  and  the  New 
Series.  In  the  case  of  the  1993  Spring 
Series  of  the  Dow  Series,  7  of  the  10 
securities  vvere  identical.  To  date  each 
Rollover  Series  has,  in  connection  with 
its  termination,  sold  all  of  its  portfolio 
securities  on  the  New  York  Stock 
Exchange  as  quickly  as  practicable. 
Similarly,  a  New  Series  acquires  its 
frortfolio  securities  in  purchase 
transactions  on  the  New  York  Stock 
Exchange.  This  procedure  creates 
brokerage  commissions  on  portfolio 
securities  of  the  same  issue  that  are 
bojne  by  the  holders  of  units  of  both  the 
Rollover  Series  and  the  New  Series. 
Applicants,  therefore,  request  an 
exemptive  order  to  permit  any  Rollover 
Series  to  sell  portfolio  securities  to  a 
New  Series  and  a  New  Series  to 
purchase  those  securities. 

5.  In  order  to  minimize  overreaching, 
Merrill  Lynch  shall  certify  in  writing  to 
the  trustee  of  the  Rollover  Series  and  the 
New  .Series,  following  each  sale  from  a 
Rollover  Series  to  a  New  Series,  (a)  That 
the  transaction  is  consistent  with  the 
policy  of  both  the  Rollover  Series  and 
the  New  Series,  as  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act,  (b)  the  date 
of  such  transaction,  and  (c)  the  closing 
sales  price  on  the  Qualified  Exchange 
for  the  sale  date  of  the  securities  subjec ; 
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to  such  sale.  The  trustee  will  then 
countersign  the  certificate,  unless,  in  the 
unlikely  event  that  the  trustee  disagrees 
with  the  closing  sales  price  listed  on  the 
certificate,  the  trustee  immediately 
informs  Merrill  Lynch  orally  of  any 
such  disagreement  and  returns  the 
certificate  within  five  days  to  Merrill 
L^Tich  with  corrections  duly  noted. 
Upon  Merrill  Lynch 's  receipt  of  a 
corrected  certificate,  if  Merrill  Lynch 
can  Verify  the  correct  price  by  reference 
to  an  independently  published  list  of 
closing  sales  prices  for  the  date  of  the 
transaction,  Merrill  Lynch  will  ensure 
that  the  price  of  units  of  the  New  Series, 
and  distributions  to  holders  of  tlie 
Rollover  Series  with  regard  to 
redemption  of  their  imits  or  termination 
of  the  Rollover  Series,  accurately  reflect 
the  corrected  price.  To  the  extent  that 
Merrill  Ljmch  disagrees  with  the 
trustee's  corrected  price,  Merrill  Lynch 
and  the  trustee  will  jointly  determine 
the  correct  sales  price  by  reference  to  a 
mutually  agreeable,  independently 
published  list  of  closing  sales  prices  for 
the  date  of  the  transaction.  , 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
ntdkes  it  unlawful  for  an  aFTiliated 
person  of  a  registered  investment 
company  to  sell  securities  to  or 
purchase  securities  from  the  compans 
[p.vestment  companies  under  common 
conb-ol  may  be  considered  affiliates  of 
one  another.  The  Series  may  be  under 
common  control  because  they  have 
identical  or  common  sponsors,  and 
Merrill  Lynch  as  agent  for  the  sponsors 

2.  Section  17(b)  provides  Lhat  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidenco 
establishes  that;  (a)  The  terms  of  the 
p-oposed  transaction  are  reasonahle  and 
fair  and  do  no*  involve  overreaching;  fb) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registerad 
investment  company  invoived.  andfc'i 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 
Under  section  6(c),  the  SEC  mav  exempt 
cla.sses  of  transactions  il  and  to  the 
exti'inl  that  such  exemption  is  necessar/ 
or  appropriate  in  thf;  public  interest  and 
consistent  with  tho  protection  of 
investors  and  the  purpo.ses  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
proposed  transactions  satisfy  the 
requirements  of  sections  6(c)  and  17(b). 

3.  Rule  17a-7  under  the  Act  permit* 
registered  investment  companies  that 
might  be  deemed  affiliates  solely  by 
reason  of  common  investment  advisers, 
directors,  and/or  officers,  to  purchase 
securities  from  or  sell  securities  to  one 
another  at  an  independently  determined 


price,  provided  certain  conditions  are 
met.  Paragraph  (e)  of  the  rule  requires 
an  investment  company's  board  of 
directors  to  adopt  and  monitor  the 
procedures  for  these  transactions  to 
assure  compliance  with  the  rule.  A  unit 
investment  trust  does  not  have  a  board 
of  directors  and,  therefore,  may  not  rely 
on  the  rule.  Applicants  represent  that 
they  will  comply  with  all  of  the 
provisions  of  rule  17a-7.  other  than 
paragraph  (e). 

4.  Applicants  represent  that  purchases 
and  sales  between  Series  will  be 
consistent  with  the  policv  of  each 
Series,  as  only  securities  that  otherwise 
would  be  bought  and  sold  on  the  open 
market  pursuant  to  the  policy  of  each 
Series  will  be  involved  in  the  proposed 
transactions.  Applicants  further  believe 
that  the  current  practice  of  buying  and 
selling  on  the  open  market  leads  to 
unnecessary  brokerage  fees  and  is 
therefore  contrary  to  the  general 
purposes  of  the  Act.  In  order  to 
minimize  the  possibility  of 
overreaching,  applicants  have  agreed  to 
comply  with  the  conditions  discussea 
below 

Applicants'  Conditions^ 

Applicants  agree  that  the  order 
granting  the  requested  rehef  shall  bp 
subject  to  the  following  conditions: 

1.  Each  sale  of  Qualified  Spcuritifts  bv 
a  Rollover  Senes  to  a  New  Series  will 
be  effected  at  the  closing  price  of  the 
securities  sold  on  a  Qualified  Exchangp 
on  the  sale  date,  without  anv  brokerage 
charges  or  other  remuneration  except 
customary  transfer  fees,  if  any 

2.  The  nature  and  conditions  of  --uc'i 
transactions  will  be  fully  disclosed  to 
investors  m  the  appropriate  prospectus 
of  each  tuture  Rollover  Serie?  and  New 
Series 

3  The  trustee  of  each  Roilcvcr  So'.ies 
and  New  Series  will  (a)  Reviuv.-  ihr 
procedures  relating  to  the  sale  of 
securities  from  a  Rollover  Series  and  ili.- 
purchase  of  securities  for  deposit  in  a 
New  Senes  and  (b)  make  such  changes 
to  the  procedures  as  the  trustee  dooms 
necessar\-  that  are  reasonably  diisipned 
to  coniply  with  paragraphs  (a)  throii:;h 
(d' -jfrulr.  17a-7. 

4  .A  written  copy  of  these  prc^cedures 
and  a  written  rerord  of  each  transaction 
pursuant  to  this  order  will  be 
maintained  as  provided  in  mle  1/3-7(0 

For  the  Commission,  by  the  Division  ol 
(nve-irment  Managftnent.  under  d»?lej;atriif 
authority. 

Ntdr^aret  H.  McFarland. 

Deputy  Socretary 

IFRDoc  94-19678  Filed  H-ll-«»4.  8:45  am! 

BILLING  CODE  8010-01-M 


[Rel.  No.  IC-20446: 812-006^ 

First  American  Mutual  Funds,  et  al.; 
Notice  of  Application 

August  5. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exem.ption  under  the  Investment 

Company  Act  of  1940  (the  •Act") 

APPLICANTS:  First  American  Mutual 
Funds  CFAuMF"),  First  American 
Investment  Funds,  Inc.  ("F.MF"),  and 
First  Bank  National  Association  (the 
"Adviser") 

RELEVANT  ACT  SECTIONS:  Order 
requested,  ia)  Undei  section  i7fD) 
grantmg  an  exemption  from  section 
17(aj,  fo)  perrr.=tting  certain  joint 
transactions  under  section  17(d)  and 
mle  17d-l.  and  (c;  tinder  6{r'  granting 
an  exempt! an  h-om  the  provisi^  u  of 
section  13(f)(l)(.A). 
SUMMARY  OF  APPUCAtjon:  Applicants 
seek  an  order  under  section  17(b)  for  an 
exe.Tiption  Lon:  section  I'la)  and  an 
orcer  under  section  17(d)  and  rule  17d- 
1  to  permit  certain  senes  of  F.^.L^'  to 
acquire  all  of  the  asset.s  ofcert-iin  series 
of  F.\MF  in  exchange  fr?.-  .shares  of  F.AIF 
.'Kpphcants  also  seek  an  order  under 
sectior  6(c)  granting  ar  exemptior  f-om 
secti.on  \3{i]{l){A)  f.i  pemat  .".AlF's 
board  of  dir!?clors  to  dr.tiriLie  with  its 
prescn'  membership  fjliowing 
cnriipletion  of  th?  proposed 
transactions 

FILING  DATE;  The  application  was  filed 
on  June  24.  ".994  and  amended  on 
AugUa!  <5.  l^va 

HEARING  OR  NOT  FiCA-!'3N  Of  HcARiNG:  .An 
order  fcrontir.p  rne  appii'.a'ion  will  be 
•ssupii  unleis  .he  SLC  orders  a  u>^anng. 
interested  pervjcs  may  request  a 
heanr.e  by  'ATiiing  to  tne  SEC  j 
Secretar'.  and  scr\  ing  applicants  uitn  a 
c'lps  of  tr.p  rsqupst.  pc.-sonallv  or  by 
m-iii  h-a'-'np  ipquf.-iis  should  be 
received  h%  the  S¥.C  hv  5:30  p.m  on 
Aug-;s»  JO,'  1934  and  should  be 
accompanied  by  proof  of  ser\  ice  on  the 
.applicants,  in  the  form  of  a:i  affidavit  or. 
for  la^vyers,  a  co.mficatt;  of  service 
H"ari.-.g  ■^•quests  should  state  the  nature 
of  tne  v-TiterV  interest,  the  .'nasor.  for  the 
request,  and  the  issuos  contested 
Persons  uh.>  -.vish  to  bf  nntiiled  of  a 
he.Truig  iv.i\-  request  n-itificatiop.  by 
writing  i.:>  the  SEC's  Serretarv 
ADDRESSES:  Sr  cretarv  SEC,  4.j0  Fiftf. 
Street,  N\V  .  Washing' on,  DC  z;)349. 
.A.ppiirants  FA.MF  and  FAIF.  680  East 
vSwedesford  Road,  VVdvne,  Pennsylvania 
19087,  The  Adviser,  Fi.-st  Bank  Place. 
601  Second  Avenue  S.itith. 
Minneapolis.  Minneso*.^  55480. 
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FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  O'Hanlon,  Senior  Attorney,  at 
(202)  942-0578  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1:  FAME  is  an  open-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust  and 
registered  under  the  Act.^  FAMF 
currently  offers  four  series  of  shares: 
Diversified  Growth  Fund.  Managed 
Income  Fund,  Limited  Term  Tax  Free 
Income  Fund,  and  Equity  Income  Fund 
(collectively,  the  "Acquired  Funds").  As 
of  June  13,  1994.  FAMF  had  total  net 
assets  of  approximately  $129  million. 

2.  FAIF  is  an  open-end  management 
investment  company  organized  as  a 
Maryland  corporation  and  registered 
under  the  Act.^  FAIF  currently  offers 
seventeen  series  of  shares.  One  of  these 
series  is  the  Limited  Term  Income  Fund 
(together  with  three  series  to  be  created 
in  connection  with  the  proposed 
transactions,  the  "Acquiring  Funds"). 
As  of  June  13, 1994.  FAIF  had  total  net 
assets  of  approximately  $979  miUion. 

3.  The  Adviser  acts  as  investment 
adviser  to  each  series  of  FAMF  and 
FAIF.  The  Adviser  is  a  wholly-owned 
subsidiary  of  First  Bank  System,  Inc. 
("FBS"). 

4.  Boulevard  Bank  National 
Association  ("Boulevard  Bank")  is  an 
indirect  wholly-owned  subsidiary  of 
FBS.  Boulevard  Bank  and  its  affiliates 
hold  of  record  through  a  nominee  more 
than  5%  of  the  outstanding  shares  of 
each  Acquired  Fund,  and  3iey  hold  or 
share  voting  and/or  investment 
discretion  with  respect  to  a  portion  of 
such  shares.  All  such  shares  are  held  for 
the  benefit  of  others  in  a  trust,  agency, 
custodial,  or  other  fiduciary  or 
representative  capacity.  Boulevard  Bank 
and  its  affiliates  do  not  have  an 
economic  interest  in  any  such  shares. 

5.  First  Trust  National  Association 
("First  Trust")  also  is  a  wholly-owned 
subsidiary  of  FBS  and  acts  as  custodian 
for  FAMF  and  FAIF.  First  Trust  and  its 
affiliates  hold  of  record  in  their  own 
name  and  in  the  name  of  a  nominee 
more  than  5%  of  the  outstanding  shares 
of  one  of  the  Acquiring  Funds,  and  they 


hold  or  share  voting  and/ or  investment 
discretion  with  respect  to  a  portion  of 
such  diares.  All  such  shares  are  held  for 
the  benefit  of  others  in  a  trust,  agency, 
custodial,  or  other  fiduciary  or 
representative  capacity.  First  Trust  and 
its  affiliates  do  not  have  an  economic 
interest  in  any  such  shares. 

6.  FBS  acquired  the  holding  company 
for  Boulevard  Bank  on  March  25.  1994, 
and  thus  became  the  indirect  100% 
owner  of  Boulevard  Bank.  Boulevard 
Bank  was  the  investment  adviser  to  each 
series  of  FAMF  until  March  28,  1994. 
Thus,  FBS'  acquisition  of  indirect 
ownership  of  Boulevard  Bank  arguably 
constituted  a  sale  of  Boulevard  Bank 
and  an  assignment  of  its  adxisory 
contract  with  FAMF  within  the  meaning 
of  section  15(f).  On  March  25, 1994,  the 
shareholders  of  FAMF  approved  the 
Adviser  as  successor  investment  adviser 
to  each  series  of  FAMF  and  elected  a 
new  Board  of  Trustees  of  FAMF.  The 
new  members  of  the  FAMF  Board  are 
identical  to  the  members  of  the  FAIF 
Board  of  Directors,  except  that  one 
director  of  FAIF  does  not  serve  on 
FAMF's  board.  This  individual  was  not 
nominated  to  serve  on  FAMF's  board  in 
order  to  ensure  that  at  least  75%  of 
FAMF's  trustees  would  be 
"disinterested,"  as  required  by  the  "safe 
harbor"  provisions  of  section 
15(f)(l)(A).3 

7.  Apphcants  propose  that  the 
Acquired  Funds  be  combined  with  and 
into  the  Acquiring  Funds  in  tax-free 
reorganizations  (the  "Reorganizations"). 
In  the  Reorganizations,  each  Acquiring 
Fund  will  acquire  all  of  the  assets  and 
liabilities  of  the  respective  Acquired 
Fund  in  exchange  for  shares  of  the 
Acquiring  Fund,  which  then  wrill  be 
distributed  to  former  shareholders  of  the 
Acquired  Fund.  The  number  of  Limited 
Term  Income  Fund  shares  to  be  issued 
in  exchange  for  each  Managed  Income 
Fund  share  of  each  class  wrill  be 
determined  by  dividing  the  net  asset 
value  of  one  Managed  Income  Fund 
share  of  such  class  as  of  the  effective 
time  ol  the  Reorganization  (before  giving 
effect  thereto)  by  the  net  asset  value  of 
one  Limited  Term  Income  Fimd  share  of 
the  same  class  at  such  time.  In  the  case 
of  the  three  Acquired  Funds  which  are 
being  acquired  by  newly  created 
Acquiring  Funds,  the  share  exchanges 
will  tale  place  on  a  share- for-share 
basis. 


'  FAMF  was  organized  in  1992  as  "The  Boulevard 
Funds"  and  changed  iu  name  to  FAMF  on  May  18, 
1994. 

»  FAIF  was  incorporated  in  1987  as  "SECURAL 
Mutual  Funds.  Inc.'  and  changed  its  name  to  FAIF 
in  1901. 


1  The  proxy  statement  provided  to  .shareholders  of 
KA.MF  in  connection  with  their  March  25,  1994 
meeting »taled  that  the  section  ISIOdKA) 
requirement  that  at  least  75%  of  FAMFs  directors 
be  disinterested  may  be  disregarded  in  the  future  if 
the  SEC  (rants  an  exemptive  order  or  no-action 
rulicf  |}eftnitting  such  action. 


8.  Each  Acquired  Fund  and  each 
Acquiring  Fund  offers  or  will  offer 
Retail  Class.  CDSC  Class,  and 
Institutional  Class  shares.*  Each  such 
class  of  each  Acquired  Fund  is  subject  - 
to  front-end  and  deferred  sales  charges 
and  to  rule  12b-l  and  shareholder 
servicing  fees  that  are  identical  to  those 
of  its  counterpart  Acquiring  Fund.  In 
addition,  each  Acquired  Fund  is  subject 
to  investment  advisory  fees  which  are 
identical  to  those  of  its  counterpart 
Acquiring  Fund.  In  the  Reorganizations, 
former  Acquired  Fund  shareholders  will 
receive  Acquiring  Fimd  shares  of  the 
class  which  corresponds  to  that  of  their 
Acquired  Fund  shares  and  which  have 
an  aggregate  net  asset  value  equal,  at  the 
effective  time  of  the  Reorganizations,  to 
that  of  their  Acquired  Fund  shares.  The 
investment  objectives,  policies,  and 
restrictions  of  each  Acquired  Fund  are 
substantially  similar  to  those  of  its 
respective  Acquiring  Fund. 

9.  The  Adviser  has  agreed  to  waive 
advisory  fees  and  reimbui^expenses 
for  each  class  of  each  Acquiring  Fund  to 
the  extent  that  it  is  currently'doing  so 
with  respect  to  the  counterpart  classes 
of  the  respective  Acquired  Funds,  in 
each  case  through  January  31, 1996.  As 
a  result,  through  such  date  former 
Acquired  Fund  shareholders  will  retain 
the  benefit  of  the  fee  waivers  currently 
applicable  to  them  follovnng  the 
Reorganization.  The  differential  among 
classes  in  the  total  expense  cap  agreed 
to  by  the  Adviser  is  and  will  be  equal 

to  the  differential  in  rule  12b-l  fees 
applicable  to  the  respective  classes. 

10.  Former  holders  of  Acquired  Fund 
CDSC  Class  shares  who  receive 
Acquiring  Fund  CDSC  Class  shares  in 
the  Reorganizations  will  receive  credit 
for  the  period  they  held  Acquired  Fund 
CDSC  Class  shares  in  applying  any 
contingent  deferred  sales  charge  on 
Acquiring  Fimd  CDSC  Class  shares  and 
in  applying  any  conversion  feature.  In 
addition,  in  applying  any  deferred  sales 
charge  on  purchases  of  Retail  Class 
shares,  credit  will  be  given  for  the 
period  a  former  Acquired  Fund 
shareholder  who  is  subject  to  such  a 
deferred  sales  charge  held  his  or  her 
shares. 

11.  A  registration  statement  on  Form 
N-14  will  be  filed  with  respect  to  the 
Reorganizations.  A  special  meeting  of 
shareholders  of  FAMF  will  be  held  to 
consider  and  act  upon  the 
Reorganizations  in  accordance  with  the 
Act  and  Massachusetts  law.  If  the 


*  Each  series  of  FAIF'  and  FAMF  is  authorized  to 
issue  multiple  classes  of  shares  in  reliance  on  an 
exemptive  order  issued  to  the  distributor  of  their 
shares.  Investment  Company  Act  Released  Nos. 
19698  (Sept.  9,  1993)  (notice)  and  19757  (Oct.  4, 
1993)  (order). 
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required  shareholder  votes  are  obtained, 
the  closing  is  expected  to  take  place 
shortly  thereafter. 

12.  At  meetings  held  June  8,  1994.  the 
Board  of  Trustees  of  FAMF  and  the 
Board  of  Directors  of  FAIF,  including 
the  disinterested  trustees  and  directors, 
found,  as  required  by  rule  17a-8(a).  that 
participation  in  the  Reorganizations  is 
in  the  best  interests  of  the  Acquired 
Funds  and  the  Acquiring  Funds  and 
that  the  interests  of  existing 
shareholders  of  such  funds  will  not  be 
diluted  as  a  result  of  the 
Reorganizations.  The  Boards  also 
unanimously  approved  the 
Reorganizations.  In  doing  so.  the  Boards 
considered:  The  compatibility  of  the 
investment  objectives,  policies,  and 
restrictions  of  the  respective  Acquired 
Funds  and  Acquiring  Funds;  the 
expected  advantages  to  the  Acquired 
Funds  and  the  Acquiring  Funds  of  the 
Reorganizations;  the  anticipated  tax-free 
nature  of  the  Reorganizations;  the  terms 
and  conditions  of  the  Reorganizations; 
the  costs  associated  with  the 
Reorganizations,  and  the  agreement  of 
the  Adviser  to  bear  such  costs;  the 
anticipated  advisory  fees  and  sales 
charges  before  and  after  the 
Reorganization,  the  Adviser's  agreement 
to  waive  a  portion  of  such  fees,  and  the 
provision  for  giving  credit  to  former 
Acquired  Fund  shareholders  for  the 
period  they  held  their  shares  in 
applying  deferred  sales  charges;  and  the 
potential  benefits  to  the  Adviser  of  the 
Reorganizations. 

13.  The  expected  advantages  to  the 
Acquired  Funds  and  Acquiring  Funds 
considered  by  the  Boards  include: 
elimination  of  certain  duplicative 
expenses  of  separate  funds  and  of 
separate  legal  entities;  spreading  of 
relatively  fixed  expenses  across  larger 
asset  bases;  potential  increased  sales  of 
the  siuviving  funds  due  to  the  ability  of 
FAIF  to  offer  a  "full  line"  of  hinds;  and 
facilitation  of  portfolio  management. 
The  potential  benefits  to  the  Adviser 
considered  by  the  Boards  include 
potentially  reduced  expenses  for 
advisory  fee  waivers  to  the  extent  that 
the  total  expense  ratios  before  waivers 
of  the  combined  funds  decrease  as  a 
result  of  the  Reorganizations.  The 
Boards  found  that  the  expected 
advantages  to  the  Acquiring  Funds  and 
the  Acquired  Funds  outweighed  the 
potential  benefits  to  the  Adviser. 

14.  Applicants  have  agreed  not  to 
make  any  material  changes  to  the 
reorganization  agreements  that  affect  the 
application  without  the  prior  approval 
of  the  SEC  staff.  Applicants  also  have 
agreed  not  to  waive,  amend,  or  modify 
any  provision  of  the  reorganization 
agreements  that  is  required  by  state  or 


federal  law  in  order  to  effect  the 
Reorganizations. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(3)  of  the  Act  provides. 
in  pertinent  part,  that  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  any  other  person  is 
an  affiliated  person  of  that  person. 

2.  Section  17(a).  in  pertinent  part, 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  or  any  company  controlled  by 
such  registered  company,  any  security  ' 
or  othej  property. 

3.  Section  1 7(b)  provides  that  the 
Commission  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
evidence  e.si.iblishes  that  the  terms  of 
the  proposed  u-ansaction.  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  anv  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  pim:hases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

5.  As  noted  above,  the  Acquiring 
Funds  and  the  Acquired  Funds  have  a 
common  investment  adviser.  Thus,  the 
Reorganizations  would  be  exempt  from 
the  provisions  of  section  17(a)  by  virtue 
of  rule  17a-8.  but  for  the  fact  that  the 
Acquiring  Funds  and  the  Acquired 
Funds  may  be  affiliated  for  reasons 
other  than  those  set  forth  in  the  rule. 
Boulevard  Bank  and  its  affihates  hold  of 
record  more  than  5%  of  the  outstanding 
voting  securities  of  each  of  the  Acquired 
Funds  and  hold  or  share  voting  and/or 
investment  discretion  with  respect  to  a 
portion  of  such  shares.  Because  of  this 
ownership,  each  Acquired  Fund  is  an 
affiliated  person  of  Boulevard  Bank 
under  section  2(a)(3)(B).  Boulevard 
Bank  is  an  affiliated  person  of  the 
Adviser  because  it  is  under  common 
ownership  and  control  with  the 
Adviser.  The  Adviser,  in  turn,  is  an 
affiliated  p^erson  of  each  Acquiring  Fimd 
under  section  2(a)(3)(E)  by  virtue  of  its 
investment  advisory  relationship  with 


these  funds.  Therefore,  each  Acquiring 
Fund  is  an  affiliated  person  of  an 
affiliated  person  of  each  Acquired  Fund. 

6.  Similarly,  one  Acquiring  Fund 
might  be  deemed  an  affiliated  person  of 
an  affiliated  person  of  its  counterpart 
Acquired  Fund  because  First  Trust  and 
its  affiliates  hold  of  record  more  than 
5%  of  the  outstanding  voting  securities 
of  such  Acquiring  Fund  and  hold  or 
share  voting  and/or  investn    it 
discretion  with  respect  to  a  portion  of 
such  shares. 

7.  Section  17(d)  of  the  Act  prohibits 
any  affiliated  person  of.  or  principal 
imderwriter  for,  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal  fi-om 
effecting  any  transaction  in  which  such 
registered  company  is  a  joint,  or  join: 
and  several,  participant  with  such 
person  in  contravention  of  such  rules 
and  regulations  as  the  Commission  may 
prescribe  for  the  purpose  of  lim-ting  cr 
preventing  participation  by  such 
registered  company  on  a  basis  different 
from,  or  less  advantageous  than,  that  of 
such  other  participant.  Rule  17d-l 
imder  the  Act  provides  that  no  joint 
transaction  covered  by  the  rule  may  be 
consummated  unless  the  SEC  grants 
exemptive  relief  after  considering 
whether  the  participation  of  the 
investment  company  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  and  the  extent  to  which  the 
participation  in  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

8.  The  proposed  sale  of  assets  by  each 
Acquired  Fund  to  its  respective 
Acquiring  Fund  and  the  related 
transactions  involved  in  the 
Reorganizations  might  be  deemed  to  be 
a  joint  enterprise  or  other  joint 
arrangement  in  which  a  registered 
investment  company  and  affiliated 
person  of  such  company  are 
participants. 

9.  Applicants  submit  that  the 
Reorganizations  meet  the  standards  for 
relief  under  section  17(b)  and  rule  17d- 
1,  in  that  the  terms  of  the 
Reorganizations,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  the  Reorganizations  are 
consistent  with  the  policy  of  each 
Acquired  Fund  and  Acquiring  Fund;  the 
Reorganizations  are  consistent  with  the 
general  purposes  of  the  Act;  the 
participation  of  the  Acquired  Funds  and 
the  Acquiring  Funds  in  the 
Reorganizations  on  the  basis  proposed  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act;  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
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thai  af  other  paitidpoits  does  not 
outwei^  the  advantages  of  such 
partiapation. 

10.  Sectiaa  15(1)  of  the  Act  permits  an 
investment  adviser  or  affiKate  thereof  to 
receive  any  amount  or  benefit  in 
coimcctioD  with  the  "assignment"  of  its 
investment  advisory  contract  with  a 
registered  investment  company  if  the 
requiiemaits  of  that  section  are 
satisfied.  Section  ISffMlHA)  requires 
that,  for  diree  years  after  the  transaclion, 
at  least  75%  of  the  directors  of  the 
investment  company  (or  its  successor) 
are  not  interested  persons,  within  the 
meaning  of  section  2(a)(ig)  of  the  Act, 
of  the  investmrait  adviser  ot  predecessor 
investment  adviser  of  such  investment 
company. 

11.  Applicants  request  an  exemption 
from  section  15(f)(1)(A)  because  FBS" 
acquisition  of  indirect  owT>ership  of 
Boulevard  Bank  constituted  a  sale  of 
Boulevard  Bank  aid  an  assignment  of 
its  advisory  contract  with  FAMF  wifhi/i 
the  meaning  of  section  15(f}. 

12.  Although  FAMFs  Board  of 
Trustees  currently  meets  the  75% 
requirerawit  of  section  15(f)(1)(A),  upon 
completion  of  the  Reorganizations 
FAIF's  board  of  directms  will  not 
because  two  of  its  six  directors  wiJI  be 
deemed  "interested  persons"  of  the 
Adviser  under  section  2(aKl9).  Thus, 
unless  exemptive  relief  from  section 
15(f)(1)(A)  is  granted,  the 
Reorganizations  cannot  be  cxHnpletcd 
within  the  "safe  harbor"  of  sectiwi  15(/} 
unless  the  Board  of  Directors  of  FAIF  is 
reconstituted  by  either  adding  two 
disinterested  directors  or  by  securing 
the  resignation  of  one  interested 
director.  Neither  of  these  actions  is 
belie\-ed  by  applicants  fo  be  in  the  h^,\ 
interests  of  FAIF  sharehoiders  or 
necessary  for  the  protei-tion  of  FAMF 
shareholders. 

13.  Section  15(f)(3)  of  the  Act 
provides  that  if  an  assignrriert  T)f  au 
inveslnjent  advisory  contract  with  a 
registered  investment  company  rpsiilis 
in  a  siicce^sor  investment  ad'.ns.'.r  to 
such  company  and  such  advi.ser  is  fheii 
an  investJiiert  adviser  with  f  ;.s|jei:t  to 

( !her  as.sets  s?ibstantjal)y  greator  in 
amriunt  than  the  arrjount  of  csstLs  !ii 
such  ccjnpany,  such  dir-cr»^pancy  in  size 
of  assets  shall  be  consi.'lercd  by  ihe 
Comniissiun  in  detorrriiriDg  viherhtror 
to  .vhat  extent  an  .ippiicitiyn  fi  r 
exomptjon  from  ihe  provisions  of 
srtiion  1 5(f)(1)(A)  should  b«  ^jTin^'A. 

14.  As  of  June  13,  1994.  FAMF  h^d 
tola)  net  assets  of  appro>im.ne!y  $129 
niiilion,  while  FAIF  had  total  net  a.'SseJs 
of  approximately  $979  million. 
Applicants  submit  that  fhi«  substantial 
disparity  in  assets  should  be  taken  info 
account  under  section  15(f)('*)  in 


determining  whether  to  grant  exemptive 
relief.  Applicants  believe  that  it  is 
appropriate  to  compare  the  overall  size 
of  FAIF  to  that  of  FAMF.  because  the 
question  is  whether  the  Board  that  is 
responsible  for  all  series  of  FAIF  (and 
not  )ust  for  the  Acquiring  Funds)  is  to 
be  reconstituted.  Applicants  further 
submit  that  the  requested  relief  from 
section  15(f)(1)(A)  is  necessary  and 
approf  riate  in  the  public  intei«sl, 
consistent  with  the  protection  of 
investors,  and  consistent  with  the 
purposes  fairly  intended  by  ihe  Atl.  as 
required  by  section  6(c). 

For  tie  SEC,  by  the  Division  of  lnves1iT)»>nt 
Management,  under  diilegated  authority. 
MarigaiH  H.  McFarlaiMi. 
Df 7;  u  iy  Sijcmtary. 
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First  American  Funds,  Inc.,  et  al.; 
^totic»of  Application 

August  5,  1994. 

AGENCT:  Securities  and  Exch.inge 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Compacy  Act  of  1940  (the  "Act"). 

APPLICATIONS:  First  American  Funds, 
Inc.  ("FAF")  and  First  Bank  National 
Associau'on  (the  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Order 

requested,  (a)  Under  section  17(b) 
grantinig  an  exemption  from  section  17 
(a)  and  (b)  i>ennitting  certain  joint 
transactions  under  s^'cfion  17(d)  and 
rule  17d-l. 

SUMMARY  OF  APPLSCATION:  Appli«;ants 
sork  aa  order  under  section  1 7fb)  for  aiy 
exemption  from  sechon  17(a)  and  an 
order  under  section  17fd)  and  rule  17d- 
1  to  permit  certain  series  FAF  to  acquire 
all  of  the  assets  of  certain  other  series  i>f 
FAF  in  exchange  for  shanr^  of  li;e 
at  qiiirirg  series. 

FJLJKG  SATES:  The  .ivplh-ztUin  w,i::  fi!»>d 
on  jon0  17.  19',>4  and  amf;nded  on 
August  4.  1904. 

HEAKtN€  01^  KOVriCAViCH  OF  rtEA.^lNG:  A;i 
iird.rrgran'jii^  ihe  li-p^t^fion  wi'A  be. 
issi)"'!  unless  the  Slit."  ord-.jrs  a  bf?arir.g. 
liitf^rr.sted  porsor.s  may  rr>^jj;;st  i 
bearing  by  ivri^ins  Jo  lie  SEC's 
.S«-rrftar>'  and  servijij;  ripplir^:if>.  •j,,  Uh  a 
copy  of  the  request,  wrson.illy  or  by 
mail.  Hearing  requn.^t  should  be 
receivod  by  tho  .SEC  by  5.'30  p  m,  on 
Augaat  30, 1994,  and  should  bo 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  l.iwjers,  a  certificate  of  ser.-ii.e. 


Hearing  requests  should  state  the  nature 
of  the  vmter's  interest,  tbe  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notificatiaB  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicants:  FAF.  680  East  Swedesford 
Road,  Wayne.  Pennsylvania  19007.  The 
Adviser,  First  Bank  Place,  601  Second 
Avenue  .S«iuth.  Minneapolis,  Minnesota 
55480. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  O'Hanlon,  Senior  Attorney,  at 
(202)  942-0578,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942H}564  (Oflii>? 
of  Investment  Company  Regulatidn, 
Division  of  hrvestment  Manageihent) 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Kepresentatians 

1 .  FAF  is  a  open-end  management 
investment  company  organized  as  a 
Minnesota  corporation  and  registered 
under  the  Act.  FAF  currently  offers  five 
series  of  shares:  Money  Fund, 
Institutional  Money  Fund,  CT 
Government  Fund,  Institutional 
Government  Fund,  and  CT  Treasury 
Fund.  Each  series  is  a  money  market 
fund  within  the  meaning  of  rule  2a- 7 
undkT  the  Act.  The  Adviser  acts  as 
investment  adviser  to  each  series.  The 
Adviser  is  a  wholly  owned  subsidiary  o5 
First  Bank  System,  fac.  ("FBS"). 

2.  First  Trust  National  Association 
("First  Trust")  also  is  a  wholly  owned 
subsidiary  of  FBS,  and  acts  as  custoiiinji 
for  FAF.  First  Trust  and  its  affiliates 
hold  of  record  in  their  own  name  and 
in  the  name  of  their  nominee  more  than 
5%  of  the  outstanding  shares  of 
Institutional  Money  Fund,  Institutiiuiat 
Government  Fund,  and  CT  Government 
Fond,  and  they  hold  or  share  voting 
and/oi  investment  discretion  with 
respect  to  a  portion  of  such  shares.  Atl 
such  shares  are  held  for  the  benefit  of 
others  in  a  tjTjst,  agency,  custodial,  oi 
other  fiduciary  or  representative 

«  apai  ily ,  Fir^t  Tiust  and  its  affibate:".  d«) 
not  have  any  econcmic  interest  in  any 
s\i(-.h  shares. 

3.  Appiicai.ts  prcpci^fc  ihnt  Money 
Fund  aaJ  CI'  Gcvpmment  Fund  (iho 
"Acquired  Funds")  be  combined  witji 
and  into,  r^jspeciivaly,  Institutional 
Money  Fund  and  bistit'otional 
Govemratul  Fund  (the  "Aopiiring 
Funds")  in  tax  free  reorganizations  (Jh*; 
"Reorganizations").  In  t^ 
Reorganizations  each  Acquiring  Fund 
will  acquire  all  of  the  assets  and 
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liabilities  of  its  respective  Acquired 
Fund  in  exchange  for  shares  of  the 
Acquiring  Fund,  which  then  will  be 
distributed  to  former  shareholders  of  the 
Acquired  Fund.  The  investment 
objectives,  poHcies.  and  restrictions  of 
each  Acquired  Fund  are  identical  or 
substantially  similar  to  those  of  its 
respective  Acquiring  Fund. 

4.  The  number  of  Acquiring  Fund 
shares  to  be  issued  in  exchange  for  each 
Acquired  Fund  share  will  be 
determined  by  dividing  the  net  asset 
value  of  one  Acquired  Fund  share  as  of 
the  effective  time  of  the  Reorganization 
(before  giving  effect  thereto)  by  the  net 
asset  value  of  one  Acquiring  Fund  share 
at  such  time.  Because  each  Acquired 
Fund  and  Acquiring  Fund  computes  its 
net  asset  value  per  share  using  the 
amortized  cost  method  under  rule  2a-7, 
these  procedures  will  result  in  a  share- ' 
for-share  and  dollar-for-doUar  exchange 
of  Acquiring  Fimd  shares  for  Acquired 
Fund  shares,  without  adjustment.  It  is  a 
condition  to  closing  of  the 
Reorganizations  that  the  net  asset  value 
per  share  of  each  of  the  Acquiring 
Funds  and  the  Acquired  Fimds 
immediately  before  the  effective  time,  so 
computed,  be  $1.00  per  share  and  that 
the  net  asset  value  per  share  of  each 
Acquiring  Fund  immediately  after  the 
reorganizations,  so  computed,  be  $1.00 
per  share. 

5.  At  a  meeting  on  June  8, 1994,  the 
Board  of  Directors  of  FAF,  including  the 
disinterested  directors,  made  the 
findings  required  imder  rule  17a-8  and 
unanimously  approved  the 
Reorganizations.  In  doing  so,  the  Board 
considered:  (a)  The  compatibility  of  the 
investment  objectives,  policies  and 
restrictions  of  the  respective  Acquired 
Funds  and  Acquiring  Fimds;  (b)  the 
expected  advantages  to  the  Acquired 
Funds  and  the  Acquiring  Funds  of  the 
Reorganizations;  (c)  the  anticipated  tax- 
free  nature  of  the  Reorganizations;  (d) 
the  terms  and  conditions  of  the 
Reorganization;  (e)  the  costs  associated 
with  the  Reorganizations,  and  the 
agreement  of  the  Adviser  to  bear  such 
costs;  (0  the  anticipated  advisory  fees 
before  and  after  the  Reorganization  and 
the  Adviser's  agreement  to  waive  a 
portion  of  such  fees;  and  (g)  the 
potential  benefits  to  the  Adviser  of  the 
Reorganizations. 

6.  The  differences  between  the 
respective  Acquiring  Funds  and 
Acquired  Funds  are  principally  in  their 
respective  rule  12b-l  plans  and  in  the 
customers  to  whom  they  are  marketed, 
not  in  their  objectives,  policies,  and 
restrictions.  The  Board  has  determined 
that  these  differences  can  be 
accommodated  with  equal  effectiveness 
by  combining  the  funds  that  have  an 
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identity  of  objectives,  policies,  and 
restrictions  and  by  instituting  a 
"multiple  class"  structure  in  the 
surviving  funds.  These  contemplated 
"multiple  class"  arrangements  are  not 
the  subject  of  the  application,  but  their 
approval  by  FAF  shareholders  is  a 
condition  to  the  closing  of  the 
Reorganizations. »  The  Board  has  further 
determined  that  significant  advantages 
may  accrue  to  shareholders  of  the 
Acquired  Funds  and  the  Acquiring 
Funds  as  a  result  of  the  proposed 
combinations. 

7.  The  expected  advantages  to  the 
Acquired  Funds  and  Acquiring  Funds 
considered  by  the  Board  include  the 
elimination  of  (pertain  duplicative 
expenses  of  separate  funds;  spreading  of 
relatively  fixed  expenses  across  larger 
asset  bases;  potential  increased  sales  of 
the  surviving  funds  due  to  the  addition 
of  new  classes  and  channels  of 
distribution;  and  facilitation  of  portfolio 
management.  The  potential  benefits  to 
the  Adviser  considered  by  the  Board 
include  potentially  reduced  expenses 
for  advisory  fee  waivers  to  the  extent 
that  the  total  expense  ratios  before 
waivers  of  the  combined  funds  decrease 
as  a  result  of  the  Reorganizations.  The 
Board  found  that  the  expected 
advantages  to  the  Acquiring  Funds  and 
the  Acquired  Fimds  outweighed  the 
potential  benefits  to  £he  Adviser. 

8.  Apphcants  agree  not  to  make  any 
material  changes  to  the  reorganization 
agreements  that  affect  the  appUcation 
without  the  prior  approval  of  the  SEC 
staff.  Applicants  also  have  agreed  not  to 
waive,  amend  or  modify  any  provision 
of  the  reorganization  agreements  that  is 
required  by  state  or  federal  law  in  order 
to  effect  the  Reorganizations. 

9.  A  registration  statement  on  Form 
N-14  will  be  filed  with  the  Commission 
with  respect  to  the  Reorganizations.  A 
special  meeting  of  shareholders  of  FAF 
will  be  held  to  consider  and  act  upon 
the  Reorganizations  in  accordance  with 
the  Act  and  Minnesota  law.  At  the 
special  meeting,  FAF  shareholders  also 
will  consider  and  act  upon  proposals  to 
authorize  the  issuance  of  shares  of  each 
series  of  FAF  in  multiple  classes  and  to 
institute  or  modify  rjle  12b-l 
distribution  plans  with  respect  to 
certain  of  these  classes.  If  these 
proposals  are  approved  by  shareholders 
and  the  Reorganizations  are 
consummated,  after  the  Reorganizations 
FAF  will  consist  of  three  series:  a 
"Money  Fund"  series  (currently 


'  SEl  Financial  Services  Company,  the  distributor 
for  each  series  of  FAF.  has  obtained  an  exemptive 
order  permitting  funds  distributed  by  it  to  issue 
multiple  clas.%s.  Investment  Company  Act  Release 
Nos.  19698  (Sept.  9.  1993)  (notice)  and  19757  (Oct. 
4,  1993)  (order). 


Institutional  Money  Fund);  a 
"Government  Fund"  series  (currently 
Institutional  Government  Fund);  and  a 
"Treasury  Fund"  series  (currently  CT 
Treasury  Fund),  each  of  which  will  be 
offered  in  three  classes. 

10.  If  the  proposed  Reorganizations 
and  multiple  class  structure  are 
approved  by  shareholders,  fonner 
shareholders  of  Money  Fund  would 
become  shareholders  of  the  new  Retail 
Class  of  the  current  Institutional  Money 
Fund,  and  former  shareholders  of  CT 
Government  Fxmd  would  become 
shareholders  of  the  new  Corporate 
Treasury  Class  of  the  current 
Institutional  Government  Fund. 

11.  Investment  advisory  fees  would 
remain  imchanged  at  .40%  of  average 
daily  net  assets  for  former  shareholders 
of  Money  Fund  when  they  become 
shareholders  of  Institutional  Money 
Fund.  Investment  advisory  fees  would 
decrease  from  .50%  to  .40%  of  average 
daily  net  assets  for  former  shareholders 
of  CT  Government  Fund  when  they 
become  shareholders  of  Institutional 
Government  Fund.  The  Adviser  has 
agreed  to  waive  advisory  fees  and 
reimburse  expenses  with  respect  to  the 
new  Retail  Class  of  Institutional  Money 
Fund  to  the  extent  that  total  expenses  of 
such  class  exceed  .75%  of  average  daily 
net  assets,  and  to  waive  advisory  fees 
and  reimburse  expenses  with  respect  to 
the  new  Corporate  Treasury  Class  of 
Institutional  Government  Fund  to  the 
extent  that  total  expenses  of  such 
classes  exceed  .60%  of  average  daily  net 
assets,  in  each  case  through  July  31, 
1995.  The  differential  among  classes  in 
the  total  expense  cap  agreed  to  by  the 
Adviser  is  and  vfill  be  equal  to  the 
differential  in  rule  12b-l  fees  applicable 
to  the  respective  classes.  As  a  result, 
through  such  date  former  Acquired 
Fund  shareholders  will  retain  the 
benefit  of  the  fee  waivers  currently 
apphcable  to  them  foUowng  the 
Reorganization. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(3)  of  the  Act  provides, 
in  pertinent  part,  that  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  any  other  person  is 
an  affiliated  person  of  that  person. 

2.  Section  17(a),  in  pertinent  part, 
prohibits  an  affiUated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  or  any  company  controlled  by 
such  registered  company,  any  security 
or  other  property. 
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3.  Section  17(b)  provides  that  the 
Commission  m^  exempt  a  transaction 
irom  the  provisions  of  section  17(a)  if 
evidence  establishes  that  the  tenns  of 
the  iHvposed  transaction,  including  the 
consideration  to  be  paid,  are  recBonable 
and  fair  and  do  act  involve 
overreaching  oa  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
conecmed  and  with  the  genwal 
purposes  of  the  Act. 

4.  Rule  17a-8  under  the  Act  exempts 

from  the  prohibitioas  of  aection  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
.  common  (firectors,  and/or  common 
officers,  provided  that  certain 
conditions  set  forth  in  ^e  rule  are 
satisfied. 

5.  As  noted  above,  the  Acquiring 
Funds  and  the  Acquired  Funds  have  a 
common  investment  adviser.  Thus,  the 
Reorganisrtions  would  be  exempt  from 
the  provisicos  of  section  17(a)  by  virtue 
of  rule  l7a-<8,  but  for  the  fKft  fiist  the 
Arquiring  fHiiidi  and  the  Acquired 
FuaA  n^  be  afBHated  for  reason^  _ 
other  than  those  set  forth  in  the  rule.    - 
First  Trust,  which  is  under  common 
ownenhip  and  control  with  the 
Adviser,  and  its  affihates  hold  of  record 
in  their 4n>B  name  antt  in  dxe  name  of 
their  MMirinees  more  then  5%  of  the 
outstanding  voting  seeuoities  of  each  of 
the  Acquiring  Funds  and  one  of  the 

-Aequired  Funds  aad  hoM  or  share       - 
voting  and/or  inveatment  discretion 
with  reelect  to  a' portion  of  such  shares. 
Because  of  Ais  5%  ownership,  each 
Acquiring  Fund  is  an  affiliated  person 
of  First  Trust  under  section  2(a)(3)(B). 
First  Trust,  in  turn,  is  an  affiMated 
person  of  the  Adviser  under  section 
2ia){3)(C)  by  virtue  of  their  common 
ownership  and  control  by  FES.  The 
Adviser,  in  turn,  is  an  affiliated  person 
of  each  Acquired  Fund  under  Section   ^ 
2(a)(3)(E)  by  virtue  of  its  investment 
advisory  relationship  with  these  funds. 
Therefore,  each  Acquiring  Fund  is  an 
affiliated  person  of  an  affiliated  person 
of  each  Acquired  Fund. 

6.  Section  17(d)  of  the  Act  prohibitb 
any  affiliated  person  of.  or  principal 
underwriter  for,  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal  from 
effecting  any  transaction  in  which  such 
registered  company  is  a  joint  or  joint 
and  several,  paiticipant  with  such 
person  in  rantrsv«itian  of  such  rules 
and  Kgulattons«s  the  Commission  may 
prescribe  foe  the  pinpose  9i  limiting  or 
preventing  participation  by-snch 
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registtred  company  on  a  basis  different 
from,  or  less  advantageous  than,  that  of 
such  other  participant.  Rule  1 7d-l 
under  the  Act  provides  that  no  joint 
transaction  covered  by  the  rule  may  be 
consummated  unless  the  Commission 
grants  exemptive  relief  after  considering 
whether  the  participation  of  the 
inveslkient  company  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  and  the  extent  to  which  the 
participafion  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

7.  Tfie  proposed  sale  of  assets  by  each 
Acquired  Fund  to  its  respective 
Acquiring  Fund  and  the  relatod 
transactions  involved  in  the 
Reorganizations  might  be  deemed  to  be 
a  joint  enterprise  or  other  joint 
arrangement  in  which  a  registered 
investment  company  and  affiliated 
persoa  of  such  company  are 
participants. 

8.  Applicants  submit  that  the 
Reorganizations  meet  the  standards  for 
relief  under  section  1 7(b)  and  rule  1 7d- 
1,  in  that  the  terms  of  the 
Reorganizations,  including  the 
eofisidtsratioB  to  be:paid  or  received,  are 
reasonable  aod  faidwd-do  net  involve 
overretohiD^on  the  part  of  any  person   " 
concerned;  the  Reorganizations  are 
consistent  Awith  the  policy  of  each 
Acquired  Fund  and  Acquiring  Fimd;  the 
Reergaiuzations>ere  consist^it  with  the 
general  purposes  si  the  Act;  the 
participation  of  the  Acquired  Funds  and 
the  Acquiring  Funds  in  the 
Reorganizations  oa  the  basis  proposed  is 
consrslentmrith  the  jmivisions,  policies^, 
and  purposes  of  the  Act;  and  the  extofit  ~ 
to  which  such  participation  is  cm  a  biasis 
different  frx>m  or  less  advantageous  than 
that  of  other  participants  does  not 
outweigh  the  advantages  of  such 
participation. 

For  the  Commission,  by  the  Division  of 
Investment  Managenwnt.  under  dHe^ated 

Euthori^. 

Marsarti  H.  McFarland. 

Deputy  Secretory.  '  ~ 

IFR  DoQ  94-19677  Fiied  8-11-94;  «.45  am) 
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[Release  No.  35-26097] 

Filings  Under  the  Public  UtiUty  Holding 
Company  Act  of  1935  T' Act") 

Augusf  5,  1994. 

Notice  is  hereby  given  thai  the 
fullowing  filing(s)  has/have  been  made 
with  the  Commission  pursuant  fo 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persont  are  referred  to  the  applicationfs) 
and/or  der]aration(s)  for  complete 


statements  of  the  pn^posed 
transactioa(s)  summarized  below.  The 
applicati(Hi(s)  and/or  dedarati«xi(s)  and 
any  amendments  thereto  ia/a«e  available 
for  public  inspection  throng  the 
Commission's  Office  oiPiMic 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  heaiii^  on  the 
application(s)  and/or  declaration^) 
should  submit  their  views  in  writing  by 
August  29, 1994  to  the  Secretary. 
Securities  and  Exchanga  Gomaission, 
Washington.  D.C  20649.  awl  Krve  a 
cof^  on  the  ralvyant  «qnpliGHrt(s)  and/or 
deciarant(s)  at  th^  ad^bnsin)  qMcificd 
below.  Proof  ef  service  (by  affidavit  or, 
in  ease  ctf  an  attorney  al  kw,  by 
certificate)  should  he  filed  wift  the 
request.  Any  request  far  hearing  shall 
identify  spedfically  the  isanes  ot  foct  or 
law  that  are  disputed.  A  persoa  whn  so 
requests  will  be  notified  of  ny  heving, 
if  ordered,  and  will  raociva  a  oa|^  of 
any  notice  or  order  iasaad  in  ^e  BMtter. 
After  said  dole,  the  ap|»ficaticia|s)  and/ 
or  declaiatiott(s).  a*  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  efiiectrve. 

Alabama  Power  Company  t70-8191) 

Notice  of  Proposal  to  Amend  Charter,  or 
Altenxatiyely,  to  Waive  Chatter 
Provision;  Order  Authorizing 
SolidtatitHt  of  Proxies 

Alabama  Power  C<Hnpany  ("Alabama 
Power"),  600  North  18th  Street, 
Birmin^am,  Alabama  35291.  a  public- 
utih'ty  subsidiary  company  of  The 
,3outheni  Company  ("Southern"),  a 
registeied  holding  company,  has  filed  a 
declaration  imder  Sections'6ra)(2),  7, 
and  12(e)  of  the  Act  and  Ihiles  62  and 
65  thereunder. 

Alabama  Power's  charter  currently 
provides  that,  without  the  affirmative 
vote  of  a  majcffity  of  the  total  number  of 
shares  of  preferred  stock  at  the.time 
outstanding,  Alabama  Power  shall  not 
issue  or  assume  any  securities 
representing  unsecured-debt  having 
maturities  oT  less  than  10  years  (other 
than  for  the  purpose  of  rehmding  at 
renewing  outstainding  unsecured 
securities  resulting  in  equal  or  longer 
maturities  or  redeemix^  or  otherwise 
retiring  all  outstanding  shares  ot 
preferred  stock  or  of  any  senior  at 
equally  ranking  stock)  if  inunediately 
after  such  issue  or  assumpticD:  (1)  The 
total  outstanding  principal  anmunt  of  all 
securities  representing  unsecured  debt 
will  thereby  exceed  20%  of  dM 
aggregate  of  ail  existing  secured  debt 
and  the  capital  stock,  preraiunis 
thereon,  and  suqrius,  as  stated  m  the 
books,  or  (2)  the  total  «iMt«»ai««l^]ng 
principal  amount  of  all  securities. 


representing  unsecursd  debt  at 
maturities  of  less  thm  tea  years  will 
thereby  exceed  10%  of  such  aggregate. 

Alabama  Pow«r  prqposes  to  submit  to 
its  preferred  stock  sbareholdeis  and  to 
its  sole  coBunoo  stock  shareholder. 
Southern,  at  a  special  meetii^  of  such 
holders  to  be  held  on  or  about 
September  21, 1994,  a  proposal  to 
amend  Alabama  Power's  charter  as 
follows.  Alabama  Power,  without  the 
affirmative  vote  of  a  majority  of  the  total 
Qumber  of  shares  of  prdSnred  stock  at 
the  time  outstanding,  shall  not  issue  or 
assume  any  securities  representing 
unsecured  debt  havii^  maturities  of  less 
than  10  years  (other  than  for  the 
purpose  of  refunding  (v  renewing 
outstanding  unsecured  securities 
resulting  in  equal  or  longer  maturities  or 
redeeming  or  otherwise  retirii^  all 
outstanding  shares  of  preferred  stock  or 
of  any  senior  or  equally  ranking  stock) 
if  immediately  afier  sudi  issue  ot 
assumption  the  total  outstanding 
principal  amount  of  all  securities 
representing  unsecuured  debt  will 
thereby  exceed  20%  of  the  aggregate  of 
all  existing  seciired  debt  and  the  capital 
stock,  premiums  theremi.  and  surplus, 
as  stated  on  the  books  (**Prx>posal  1"). 
Should  Proposal  1  fail  to  reonve  the 
necessary  66%%  vote  of  the  total 
number  of  shares  of  preferred  stock 
outstanding,  and  66%%  vote  fitMn 
Southern  as  the  owrDer  ^ail  outstanding 
shares  of  common  stock,  Alabama 
Power  proposes  to  seek  authority  ham 
its  preferred  shardiolders  to  issue  or 
assume,  until  Odcba  1, 2004, 
additional  imsecured  debL  This 
unsecured  dtiA  will  have  maturities  of 
less  than  ten  years,  taai  will  exceed  10% 
of  capital,  siuplus.  and  secured  debt, 
provided  that  the  amount  of  securities 
representing  unsecured  debt  hiavirg 
maturities  oif  less  than  l«i  years 
outstanding  on  January  1,  2005,  shall 
not  exceed  such  10%  limitation,  and 
Alabama  Power's  total  indebtedness 
represented  by  unsecured  securities 
shall  not  exceed  20%  of  capital,  siirplus. 
and  secured  debt  ("Proposal  2  "). 
Proposal  2  requires  the  affirrna!ive  vote 
-of  a  majority  of  t)>e  total  nun.ber  the 
shares  of  preferred  stock  outstanding. 

Alabama  Power  intends  to  solicit 
proxies  from  its  preferred  shareholders 
la  approve  the  alternative  proposals. 
Alabama  Power  has  filed  its  proxy 
solicitation  material  and  requests  that 
the  its  declaration  with  respect  to  the 
solidtatioo  of  proxies  for  voting  by  its 
preferred  shareholders  to  approve  the 
alternative  proposals  be  permitted  to 
become  effective  forthwith  as  provided 
in  Rule  62(d). 

It  appealing  to  the  Commissiaa  thai 
Alabama  Power's  dedaratiQii  mgat^mg 
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the  proposed  solicitation  of  proxies 
should  be  pennitted  to  become  effective 
forthwith,  pursuant  to  Rule  62: 

It  Is  Ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be.  and  it  herdiy  is,  permitted 
to  become  effective  forthwith,  under 
Rule  62,  and  subject  to  the  terms  and 
conditions  as  prescribed  in  Rule  24 
under  the  Act 

For  the  CommissioQ,  by  the  DK-isioD  of 
InvestmeDl  MaBagonent.'iHjrsuaiit  to 
delegated  authority. 

Margaret  H.  McFarLiMi. 

Deputy  Secretary. 

IFR  Doc.  «4-19680  Filed  R-l  1-94;  8:45  am) 

BIUJMC  CODE  atl^^l-M 


SMALL  BUSINESS  AOMUttSTRATKM 

(Declaiatioo  of  Disaster  Loan  Area  #2728: 
Amdt«2] 

Georgia;  Oedaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with 
notices  from  the  Federal  Emei^«ic)' 
Management  Agency  dated  July  21.  25, 
and  27, 1994,  to  include  Carroll, 
Marion,  Montgomery,  Rockdale,  Schley, 
Toombs,  and  Wheeler  Counties  in  the 
State  of  Georgia  as  a  disaster  area  as  a 
resuh  of  damages  caused  by  severe 
storms  and  flooding  resulting  fiom 
Tropical  Storm  Alberto.  This 
Declaration  is  further  amended  to 
establish  the  incidence  period  for  this 
disa^er  as  beginning  on  July  3,  1994 
and  continuing  through  July  25,  1994. 

In  addition,  applications  for  eLonoraic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Appling,  Candler,  Emanuel,  Haralson. 
Jeff  Davis,  Paulding,  Tattnall,  and 
Treutlen  in  the  State  of  C^eorgia  may  be 
filed  until  the  specified  date  st  ihe 
previously  designated  location. 

Any  counties  ct)ntiguous  So  the  above- 
named  primary  coiii-»;ies  and  not  listed 
have  be«n  pre\-iaus!y  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  4,  1994  and  for  economic 
injur}'  the  deadline  is  April  7.  1995. 

The  economic  injury  number  for 
Georgia  is  829300. 

(Catalogof  Fed«nJ  Ooiaestic  Assistance 
Program  ^kls.  S90Q2  and  990OB.) 

Dated:  August  3. 1994. 
IFR  Doc  94-19744  Piled  8-1 1-94;  8:45  ata\ 
flILUIIBOOOCi 


[DedarMonof 


Loan  Arast2733J 


Pennsyl— Hia;  (And  Contigiiow 
CpuiHlw  in  Nmv  Jaraey);  Oadaralion 
of  ENsaater  Loan  Area 


Philadelphia  County  and  the 
contiguous  counties  of  Bucks,  Delaware 
and  Monlgomery,  in  Pennsylvania,  and 
Burlington,  Camden  and  Gloucester 
Counties  in  New  Jersey  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  thunderstorms,  torrential 
rains  and  flooding  which  occurred  on 
July  14, 1994.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  October  7. 1994  and  for 
economic  injiuy  until  the  close  of 
business  on  May  a,  1995  at  the  address 
listed  below: 

IJ.S.  Small  Business  Administration, 
Disaster  Area  1  Office,  360  Rainbow 
Blvd.  5outh,  3rd  Floor,  Ni^ara  Falls. 
NY  14303,  or  other  locally  announced 
locations. 
The  interest  rates  are; 


Pwoert 

For  Physicjd  Damage: 
Homeownefs  with  crecfii  avaii- 
abteeteewheie  

7  15^, 

Homeowners     wWnui     oedM 

avaHable  eiaewtwre 

Businesses  wiSi  credit  availdbie 

elsewheie 

Businesses  and  norvprofit  orga^ 

nizabons  without  credit  avail- 

aWe  etee«*t>ere  

3.625 

7.125 

«000 
7.1?5 

<.000 

Others  fmckxJing  ooo-profit  or- 
ganizations) with  credit  avaS- 

abte  eisewtwre 

For  Ecofwrrwc  Injury: 
Basinesses  and  smalt  agrVxrf- 
lural     cooperatives     «**iou! 
aedit  avaitabte  etsewtiere 

The  numbers  assigned  to  this  oisaFler 
for  physical  damage  ar<i  273306  for 
Penns>'lvania  and  273406  for  New 
lerspy.  For  economic  injurj-  the  niiir.bcjv 
are  830700  for  Perjisyfvania  snd  8.'<0SOO 
for  New  jersey. 

Ciuiog  of  rt-fi«Tai  Damesijc  Ai>^ J'^vji  t 
PTOg76.-n  Nos.  59002  and  5<X.().H 

Ua:-ed:  Aoguft  8.  U'o^ 
ErskLw  B.  Bewles, 
A  dm  .•nistrator. 

IFR  rU-c  94-19748  FiJwj  »!•:-''«.  ^  45  an! 
B.LURS  CODE  (US-fti^ 


fio^ce  of  Action  Subiect  ;d 
IntBf^ovenwiental  I 


AGENCV:  Small  Business  Administration. 
ACnOH:  Notice  of  action  subject  to 
bitergovenunental  Review  Under 
Executive  Ckder  12372. 
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summary:  This  notice  provides  for 
public  awareness  of  SB  A 's  intention  to 
refund  thirty-three  presently  existent 
Small  Business  Development  Centers 
(SBDC)  on  January  1, 1995.  Currently 
there  are  56  SBDC  program.  The 
folloviring  SBDCs  are  intended  to  be 
refunded,  subject  to  the  availability  of 
funds:  Arizona,  Arkansas,  California, 
Colorado,  District  of  Columbia,  Florida, 
Georgia,  Hawaii,  Idaho,  Illinois,  Indiana, 
Kansas,  Maine,  Minnesota,  Montana, 
Nebraska,  Nevada,  New  Hampshire, 
New  Jersey,  New  Mexico,  North 
Carolina,  North  Dakota,  Oklahoma, 
Oregon,  Pennsylvania,  Rhode  Island, 
South  Carolina,  South  Dakota, 
Tennessee,  Utah,  Virginia,  Washington 
and  Wisconsin.  This  notice  also 
provides  a  description  of  the  SBDC 
program  by  setting  forth  a  condensed 
version  of  the  program  announcement 
which  has  been  furnished  to  each  of  the 
SBDCs  to  be  refunded.  This  publication 
is  being  made  to  provide  the  State  single 
points  of  contact,  designated  pursuant 
to  Executive  Order  12372,  and  other 
interested  State  and  local  entities,  the 
opportimity  to  comment  on  the 
proposed  refunding  in  accordance  with 
the  Executive  Order  and  SBA's 
regulations  found  at  13  CFR  Part  135. 
EFFECTIVE  DATE:  November  10, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Ms.  Johnnie  L.  Albertson, 
Associate  Administrator  for  SBDC 
Program,  U.S.  Small  Business 
Administration,  409  Third  Street,  S.W., 
Fifth  Floor,  Washington,  DC  20416. 
(202) 205-6766. 

FOR  FURTHER  INFORMATION  CONTACT: 
Same  as  above. 

Notice  of  Action  Sub}ect  to 
Intergovernmental  Review 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See  13  CFR 
Part  135,  effective  September  30, 1983. 

In  accordance  with  these  regulations, 
specifically  135.4,  SBA  is  pubhshing 
this  notice  to  provide  public  awareness 
of  the  pending  application  of  thirty- 
three  presently  existent  Small  Business 
Development  Centers  (SBDCs)  for 
refunding.  Also,  published  herewith  is 
an  annotated  program  announcement 
describing  the  SBDC  program  in  detail. 

This  notice  is  being  published  four 
months  in  advance  of  the  expected  date 
of  refunding  these  SBDCs.  Relevant 
information  identifying  these  SBDCs 
and  providing  their  mailing  address  is 
provided  below.  In  addition  to  this 
publication,  a  copy  of  this  notice  is 


being  simultaneously  furnished  to  the 
affected  State  single  point  of  contact 
which  has  been  established  under  the 
Executive  Order. 

The  State  single  points  of  contact  and 
other  interested  State  and  local  entities 
are  expected  to  advise  the  relevant 
SBDC  of  their  comments  regarding  the 
proposed  refunding  in  writing  as  soon 
as  possible.  The  SBEK]  proposal  cannot 
be  inconsistent  with  any  area-wide  plan 
providing  assistance  to  small  business, 
if  there  is  one,  which  has  been  adopted 
by  an  agency  recognized  by  the  State 
government  as  authorized  to  do  so. 
Copies  of  such  written  comments 
should  also  be  furnished  to  Ms.  Johnnie 
L.  Albertson,  Associate  Administrator 
for  SBDC  Program,  U.S.  Small  Business 
Administration,  409  Third  Street,  S.W., 
Fifth  Floor,  Washington.  DC  20416. 
Comments  will  be  accepted  by  the 
relevant  SBIXZ  and  SBA  for  a  period  of 
120  days  from  the  date  of  publication  of 
this  notice.  The  relevant  SBDC  will 
make  every  effort  to  accommodate  these 
comments  during  the  120-day  period.  If 
the  comments  cannot  be  accommodated 
by  the  relevant  SBDC,  SBA  will  prior  to 
refunding  the  SBDC,  either  attain 
accommodation  of  any  comments  or 
furnish  an  explanation  of  why 
accommodation  cannot  be  attained  to 
the  commentor  prior  to  refunding  the 
SBDC. 

Description  of  the  SBDC  Program 

The  SBDC  operates  under  the  general 
management  and  oversight  of  SBA,  but 
with  recognition  that  a  partnership 
exists  between  the  Agency  and  the 
SBDC  for  the  delivery  of  assistance  to 
the  small  business  community.  SBDC 
services  shall  be  provided  pursuant  to  a 
negotiated  Cooperative  Agreement  with 
full  participation  of  both  parties. 

SBDCs  operate  on  the  basis  of  a  state 
plan  to  provide  assistance  within  a  state 
or  designated  geographical  area.  The 
initial  plan  must  have  the  written 
approval  of  the  Governor.  As  a 
condition  to  any  financial  award  made 
to  an  applicant,  non-Federal  funds  must 
be  provided  from  sources  other  than  the 
Federal  Government.  SBDCs  operate 
under  the  provisions  of  P.L.  96-302,  as 
amended  by  P.L.  98-395,  a  Notice  of 
Award  (Cooperative  Agreement)  issued 
by  SBA,  and  the  provisions  of  this 
Program  Announcement. 

Purpose  and  Scope 

The  SBE>C  Program  is  designed  to 
provide  quality  assistance  to  small 
businesses  in  order  to  promote  growth, 
expansion,  innovation,  increased 
productivity  and  management 
improvement.  To  accomplish  these 
objectives,  SBDCs  link  resoiu-ces  of  the 


Federal,  State,  and  local  governments 
with  the  resources  of  the  educational    * 
system  and  the  private  sector  to  meet 
the  speciaUzed  and  complex  needs  of 
the  small  business  community.  SBDCs 
also  coordinate  with  other  SBA 
programs  of  business  development  and 
utilize  the  expertise  of  these  affiliated 
resources  to  expand  services  and  avoid 
duplication  of  effort. 

Program  Objectives 

The  overall  objective  of  the  SBDC 
Program  is  to  leverage  Federal  dollars 
and  resources  with  those  of  the  state, 
academic  commimity  and  private  sector 
to: 

(a)  strengthen  the  small  business 
community; 

(b)  contribute  to  the  economic  grovtrth 
of  the  communities  served; 

(c)  make  assistance  available  to  more 
small  businesses  than  is  now  possible 
vdth  present  Federal  resources; 

(d)  create  a  broader  based  delivery 
system  to  the  small  business 
commimity. 

SBDC  Program  Organization 

SBDCs  are  organized  to  provide 
maximum  services  to  the  local  small 
business  community.  The  lead  SBDC 
receives  financial  assistance  from  the 
SBA  to  operate  a  statewide  SBDC 
Program.  In  states  where  more  than  one 
organization  receives  SBA  financial 
assistance  to  operate  an  SBDC,  each  lead 
SBDC  is  responsible  for  Program 
operations  throughout  a  specific 
regional  area  to  be  served  by  the  SBDC. 
The  lead  SBDC  is  responsible  for' 
establishing  a  network  of  SBE)C 
subcentera  to  offer  service  coverage  to 
the  small  business  commimity,  T^e 
SBDC  network  is  managed  and  directed 
by  a  full-time  Director.  SBDCs  must 
ensure  that  at  least  80  percent  of  Federal 
funds  provided  are  used  to  provide 
services  to  small  businesses.  To  the 
extent  possible,  SBDCs  provide  services 
by  enlisting  volunteer  and  other  low 
cost  resources  on  a  statewide  basis. 

SBDC  Services 

The  specific  types  of  services  to  be 
offered  are  developed  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDCs 
emphasize  the  provision  of  indepth, 
high-quality  assistance  to  small  business 
owners  or  prospective  small  business 
owners  in  complex  areas  that  require 
specialized  expertise.  These  areas  may 
include,  but  are  not  limited  to: 
management,  maiketing,  financing, 
accounting,  strategic  planning, 
regulation  and  taxation,  capital 
formation,  procurement  asnstance, 
human  resource  management, 


prodoctkm,  operations,  economic  and 
business  drta  analysis,  engineering, 
technology  transfer,  fauKnration  and 
research,  new  product  deveiopment, 
product  analysis,  plant  layout  and . 
design,  agri-bu^ness,  computer 
application,  business  law  infonnatitm, 
and  referral  (any  legal  services  beyond 
basic  legal  information,  and  referral 
-  require  the  endorsement  of  the  State  Bar 
Association,)  exporting,  office 
automation,  site  seiec^km,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growdi,  expansion,  and 
produrtivity  witiiin  the  State.  The  SBDC 
shall  also  ensure  that «  ftiU  range  of 
business  development  and  technical 
assistance  services  are  made  available  to 
small  businesses  located  in  niral  areas. 

The  degree  to  which  SBDC  resouices 
are  directed  towards  qwciSc  areas  of 
assistance  is  detenaiaed  by  local 
commuuity  needs,  SBA  pnoiities  and 
SBDC  Progrun  objectives,  and  i^reed 
upon  by  the  SBA  district  o£5oe  and  the 
SBDC. 

The  SBDC  must  oSa  quality  training 
to  improve  the  skills  And  kaowledge  of 
existing  and  pro^Mctive  small  business 
ovkmers.  As  a  general  guideline,  SBDCs 
should  emphasize  the  provision  of 
training  in  ^>ecialized  areas  other  than 
basic  smaD  business  management 
subjects.  SBDCs  should  also  emphasize 
training  desi^Ded  to  reac^  partioilar 
niidirmrmnirh  an  iiiMiilmii  iif  7TIA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  re^xmsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
financial  requirements  imposed  upon 
them  by  statute  or  agreeinent  are  met. 
The  S^X  mast  assure  that  quality 
assistance  and  training  in  management 
and  tedmical  areas  are  provided  to  the 
St^e  smaU  business  community 
throng  the  State  SBDC  netwodL  As  a 
condition  of  this  agreement,  the  SBDC 
must  perform,  but  not  be  limited  to,  the 
follotving  activities: 

(a)  the  SBDC  ensures  that  services  are 
provided  as  close  as  possible  to  small 
business  population  centers.  This  is 
accomplished  through  the  establishment 
of  SBDC  subcenters. 

Cb)  the  SBDC  wjsures  that  lists  of  local 
and  regional  private  consuhants  are 
maintained  at  the  lead  SBDC  and  each 
SBDC  subcenter.  The  SBDC  utilizes  and 
provides  compensation  to  qualified 
small  business  vendors  sadx  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratories.  ' 

(c)  the  SBDC  is  responsible  for  the 
development  and  expansion  of 
resources  within  the  State,  particularly 
the  development  of  new  resources  to 
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assist  sraali  business  that  are  not 
presently  associated  with  the  SBA 
district  office. 

(d)  the  SBDC  ensures  that  working 
relationships  and  open  commimicatioQS 
exist  within  the  financial  and 
investment  commimities,  and  with  legal 
associations,  private  consuhants,  as  well 
as  small  business  groups  and 
associatioBs  to  help  address  the  needs  of 
the  small  business  ciHnmunity. 

(e)  the  SBDC  ensures  that  assistance  is 
provided  to  SBA  special  emphasis 
groups  throughout  the  SBDC  netwwk. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  odier  groups  destg^ted  a  priority 
by  SBA.  Sovioes  provided  to  qiecial 
emphasis  groups  shall  be  perfonaedas 
part  of  the  Coo^rative  Agreemei^ 

Advazwe  Understandings 

Tte  Lead  SBDC  and  all  SBDC 
subcenters  shaU  operate  on  a  forty  (40J 
hour  week  basis,  or  durii^  the  nomal 
business  hours  of  the  State  or  Host 
OrganizatioB.  throu^bont  dw  calendar 
year.  The  amount  of  time  allowed  the 
Lead  SBDC  and  subcenters  for  staff 
vacations  and  holidays  ikati  ccnibrm  to 
the  policy  of  the  Host  Oi^anizatioa. 

Dated:  August  4, 1994. 
Erskine  B.  Bowles, 
AdministTatoT. 

AditnMs  «r«elev«i«  SBDC  State  Oiractara 

Mr.  Michael  Y<xk.  Sute  Director.  Maricopa 

Community  CoUege,  2411  Wast  14tfa  Street. 

Tempe.  AZ  8S281-M41.  (602)  731-8^12 
Ms.  Mvia  Monis.  State  Director,  CaiifoniM 

Trade  and  Comm.  Agency,  801  K  Street, 

Suite  1700,  Sacramento.  CA  95814,  (916) 

324-9068 
Mr.  Levi  Lipscomb,  Acting  Director,  Howard 

University,  6th  and  Fairmount  Street,  NW.. 

Washington,  DC  20039.  (202J  a06-l&50 
Mr.  Hank  Ixigan,  State  Director,  University  of 

Georgia,  Oikx^jee  CompieK,  Athens.  GA 

30602,  (706)  542-5760 
Mr.  Sam  Males,  State  Director,  University  of 

Nevada/Reno, College  of  Business  Admin., 

Room  411,  Reno,  NV  89557-0100.  (702) 

784-1717 
Mr.  Steve  Thrash.  Stale  Director.  Economic 

Development  Council,  One  North  Capitol, 

Suite  420.  Indianapolis,  IN  46204.  (317) 

264-6871 
Mr.  Charles  Davis.  State  Director,  University 

of  Southern  Maine,  96  Falnxtuth  Sbeet. 

Portland.  ME  04103.  (207)  780-4420 
Mr.  D8\'id  Nimkin.  State  Director,  University 

of  Utah.  102  West  500  South,  Salt  Lake 

City.  UT  84101 .  (801)  581-7905 
Mr.  Rick  Garcia,  State  Director,  Office  of 

BitsiiKss  DeveloiKnent.  1625  Broadway, 

Suite  1710.  Denver.  00  80202.  (303)  892- 

3809 
Mr.  Jerry  Cartwri^  State  Qiraolar. 

University  of  West  Ftonda,  19  West  Gaidea 

Street,  Peosacola.FL  32S01.  (904) 

2060 


Mr.  Darryl  Mleynek.  Acting  Sute  DL-Bctor. 

University  of  Hawaii/Hilo,  523  West 

Lanikaula  Street,  Hilo,  M  96720.  (80R) 

93^3515 
Mr.  Jeffrey  Mitr.hell,  State  Direaor, 

DepartmeiU  of  Coounnce  and  Community 

Affairs,  620  East  Adams  Street,  Springnpld 

IL62~01,  (217)  524-5856 
Ms.  Helra  Goodman,  State  Director, 

University  of  New  Hampshire,  108 

McConnell  Hall,  Ehirham.  NH  03824  (fi03) 

862-2200 
Ms.  Brenda  Hopper,  State  Director.  Rutgers 

University,  180  University  Street,  Newark 

NJ  07102,  (201)  646-5950 
Mr.  Scott  Daugherty,  State  Director. 

University  of  North  Carolina,  4509 

Creedmoor  Road,  Soile  201 ,  Raleigh.  VC 

27612.  (919)  571-4154 
Dr.  Grady  Fanningion.  Stale  Director.  SE 

Oklahoma  State  University.  517  West 

Univarsity.  Durant.  OK  74>01.  (40.5)  924- 

0277 
Mr.  Greg  Kiggins,  State  Director.  University 

of  Pennsylvania,  The  Wharton  Schpol.  444 

Vance  Hall,  Pbiladelphia,  PA  19104,  (215) 

898-1219 
Mr.  }oiia  Lenti,  State  OrecHir,  University  of 

South  Carolina,  College  of  Btuiaess 

Adaain..  1710  College  Street.  CoiuiBbta.  SC 

29208.  (803)  777-4907 
Dr.  Kenneth  J.  Bums,  Stale  Director. 

Memphis  Stole  University,  South  Campus, 

Building  n,  Memphis.  TN  38152,  (901) 

678-2500 
Mr.  Wrily  Keanw,  State  Director,  Umx-ersrtv 

of  Nortk  OdBoU.Ganalde  HaU.  University' 

Station.  Oand  Forics,  ND  58202-7308 

(701)  777-3700 
Mr.  Wiliiam  Piakovitz.  Stale  Direclar. 

University  of  Wiaconsin.  432  North  Uk« 

Street,  Room  423.  Madison,  Wl  53706. 

(608)262-3878 
Mr.  D(M^  JoWing.  State  Director,  Brysnt 

CoDage,  1150  Oou^s  Ftke.  Smithfieki.  R] 

02917,(401)232-6111 
Mr.  Rc^iert  Ashley,  Sute  Director.  Univetsily 

of  South  Dakota,  School  of  Business,  414 

East  Qark,  Vermillion,  SD  57069,  (605) 
677-5498 
Ur.  Lyle  Anderson.  State  Director. 
Washington  Sute  Universitv.  College  of 
Business  and  Economics.  Puilaian,  WA 
99164-4727.  (509)  335-1576 

[PR  Doc.  94-19745  Filed  8-11-94;  8:45  am] 
BILUN6  OOOC  ai»«^ 


National  Small  Business  Oevetopment 
Center  Advisory  Board;  PubUc  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
win  hoM  a  pubhc  meeting  on 
September  13, 1994,  through  noon 
September  20, 1994,  at  the  Univereity  of 
Hawaii  Small  Business  Development 
Center,  523  West  Lanikaula  Street,  flilo. 
Hawaii. 

The  purpose  of  the  meeting  is  to 
discDss  such  matters  as  auy  be 
presented  by  Advisory  Board  members, 
staff  of  <fae  SBA.  or  otben  preaenL 

For  further  infnrwafinn,  mite  or  call 
Judith  Dunn,  SBA,  5th  Fir.,  409  3rd 
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Street,  S.W.,  Washington,  D.C.  20416. 
telephone  202/205-7301. 
Johnnie  L.  Albertson, 

Associate  Administrator  for  Small  Business 
Development  Centers. 

|FR  Doc.  94-19746Tiled  8-11-94;  8:45  am] 

BILLING  CODE  a02S-01-M 

[Application  No.  99000131] 

DFW  Capital  Partners,  L.P.;  Notice  of 
Filing  of  an  Application  for  a  License 
To  Operate  as  a  Small  Business 
investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (^A)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
DFW  Capital  Partners,  L.P.,  One 
Exchange  Plaza,  55  Broadway,  New 
York,  New  York  10006,  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  imder  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  (15  U.S.C  et.  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereimder.  DFW  Capital  Partners,  L.P. 
is  a  Delaware  limited  partnership. 

DFW  Capital  Partners,  L.P.  will  be 
managed  by  DFW  Management  Corp.,  a 
Delaware  corporation  located  at  the 
same  address  as  the  applicant.  Donald 
F.  DeMuth,  Thomas  W.  Folger  and 
David  C.  Wetherill  are  the  sole 
beneficial  owners  of  DFW  Management 
Corp.  The  following  limited  partners 
own  10  percent  or  more  of  the  proposed 
SBIC: 


Name 


Paul  H.  Henson  ... 
Jack  B.  Le  Claire 
WMKam  M.  Reisler 


Name 

Percentage  of 
Ownership 

DeMutti.  Folger  &  Wetherill 
II,    L.P.,    One    Exchange 
Plaza,  55  Broadway,  New 
York.  New  York  10006.... 

99.0 

The  fcllowing  investor  owns  10 
percent  or  more  of  the  applicant  through 
its  investment  in  the  entity  listed  above: 
AMP  Incorporated,  470  Friendship  Rd., 
P.O.  Box  3608,  M/S  176-44,  Harrisburg, 
Pennsylvania  17105-3608. 

The  applicant  will  begin  operations 
with  capitalization  of  approximately 
$20.2  million  and  will  be  a  source  of 
debt  and  equity  financings  for  qualified 
small  business  concerns.  The  applicant 
will  invest  in  small  concerns  throughout 
the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington,  DC  20416. 

A  copy  of  mis  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 


(Catalog  of  Federal  Domestic  Assistance  • 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 
Dated:  August  3, 1994. 
Rolwrt  D.  Stillman, 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-19751  Filed  8-11-94;  8:45  am) 
BILUNG  CODE  802S-01-M 


[Application  No.  99000136] 

KCEP  I,  LP.;  Notice  of  Filing  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to' 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
KCEP  I,  L.P. ,  4200  Somerset,  Prairie 
Village,  Kansas  66208,  for  a  license  to 
operate  as  a  small  busine^  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  (15  U.S.C.  et  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  KCEP  I,  L.P.  is  a  Kansas 
limited  partnership. 

The  applicant's  general  partner,  KCEP 
I,  L.C.,  and  manager,  Kansas  City  Equity 
Partners,  L.C.,  are  located  at  the  same 
address  as  the  applicant.  The  officers, 
directors,  and  owners  of  both  KCEP  I, 
L.C.  and  Kansas  City  Equity  Partners, 
L.C.  are: 


Title 


President 

Vice  Presiderttn'reasurer 
Vice  President/Secretary 


Percentage 
ownership 


33.3  percent 
33.3^  percent 
33.3  percent 


These  individuals  maintain  offices  at 
the  applicant's  address. 

The  following  investors  own  10 
percent  or  more  of  the  applicant's 
Regulatory  Capital: 


Name 


UtiliCorp  United,  Inc.,  911 
Main  Street,  Kansas  City, 
Missouri  64105 


Percentage  of 
Ownership 


19.7  percent 


The  applicant  has  total  committed 
capital  of  $10.6  million  and  Regulatory 
Capital  of  $10.2  million.  It  will  be  a 
source  of  debt  and  equity  financings  for 
qualified  small  business  concerns,  and 


will  invest  primarily  in  the  Kansas  City 
region. 

Mattes  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
compai^  imder  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 


Business  Administration,  409  3rd  Street, 
SW.  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Kansas  City,  Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 
Dated:  August  8, 1994. 
Robert  D.  StUlmaii, 

Associate  Administrator  for  Investment. 
(FR  Doc.  94-19747  Filed  8-11-94;  8:45  am) 
BILLING  COOE  W2fr41-M 


River  Cities  Capital  Fund  Limited 
Partnership;  Filing  of  an  Application 
for  a  License  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SB A)  pursuant,  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  by  River  Cities 
Capital  Fund  Limited  Partnership.  221 
East  Fourth  Street,  Suite  2250, 
Cincinnati,  Ohio  45202,  for  a  Ucense  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  (15  U.S.C.  et.  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

River  Cities  Capital  Fund  will  be 
managed  by  its  General  Partner,  River 
Cities  Management  Company  Limited 
Partnership,  whose  general  partner  is 
Mayson,  Inc.  River  Cities  Management 
Company  Limited  Partnership  and 
Mayson,  Inc.  are  located  at  the  same 
address  as  the  apphcant. 

The  officers  and  directors  of  Mayson, 
Inc.  are: 
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Name 


E(*win  T.  Robinson 
R.  Glen  Mayfie<d  .... 


TWe 


President  and  Treas- 
urer 

Vice  President  and 
Secretary 


Mr.  Robinson  and  Mr.  Mayfield  also 
serve  as  the  sole  directors. 

The  following  limited  partners  own 
10  percent  or  more  of  the  proposed 
SBIC: 


Name 

Percent- 
age of 
owner- 
ship 

Cincinnati  Financial  Corporation, 
P.O.   Box   145496,  Cincinnati, 
Ohio  45250-4596  

125 

Arthur  «.    OeMoss    Foundation, 
P.O.  Box  1566.  Chattanooga, 
TN  37401  

10.0 
12.5 

The.  Fifth-Third  Bank,  38  Fountain 
Square  Plaza.  Cincinnati,  Ohio 
45263  

The  applicant,  an  Ohio  limited 
partnership,  will  begin  operations  with 
regulatory  capital  of  no  less  than  $12 
million  and  will  be  a  source  of  debt  and 
equity  financings  for  qualified  small 
business  concerns.  The  applicant  will 
invest  primarily  in  Ohio,  Kentucky,  and 
Indiana  but  will  consider  investments  in 
businesses  in  other  areas  of  the  United 
States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 


the  general  business  reputation  and 
character  of  the  proposed  owrners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW.  Washington,  DC  20416. 

A  copy  of  this  Notira  will  be 
published  in  a  newspaper  of  general 
circulation  in  Cincinnati,  Ohio. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies.) 
Dated:  August  3, 1994. 
Robert  D.  StUlman. 

Associate  Administrator  for  Investment. 
(PR  Doc.  94-19750  Filed  8-11-94;  8:45  am) 
BILLmO  COOE  W25-01-M 


[Application  No.  990001333] 

Walden-SBIC,  LP.;  Notice  of  Filing  of 
an  Application  for  a  License  To 
Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Walden-SBIC,  L.P..  750  Battery  Street, 
San  Francisco,  CaUfomia  94111,  for  a 
Ucense  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (15  U.S.C.  et.  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Walden-SBIC,  L.P.  is  a 
Cahfomia  limited  partnership. 

Walden-SBIC,  L.P.,  wrill  be  managed 
by  Walden  GP  Corporation,  a  CaUfomia 
corporation  located  at  the  same  address 
as  the  apphcant.  Arthur  S.  Berliner, 
George  S.  Sarlo,  Lip-Bu  Tan,  WiUiam  P. 
Tai  are  the  sole  beneficial  owners  of 
Walden  GP  Corporation.  The  following 
Umited  partners  own  10  percent  or  more 
of  the  proposed  SBIC: 


The  apphcant  will  begin  operations 
with  capitaUzation  of  approximately 
$10.0  miUion  and  will  be  a  source  of 
debt  and  equity  financings  for  qualified 
small  business  concerns.  The  apphcant 
will  primarily  invest  in  small  concerns 
located  in  the  western  United  States,  but 
will  consider  business  activities  in  other 
geographical  areas  of  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  apphcation  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probabihty  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profiubility  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  thaa  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  409  3rd  Street, 
S W,  Washington.  DC  204 1 6 . 

A  copy  of  this  Notice  will  be 
pubUshed  in  a  newspaper  of  graieral 
circulation  in  San  Francisco,  Cahfomia 

(CaUlog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies.) 
Dated:  August  3. 1994. 
Robert  D.  SdUman, 

Associate  Administrator  for  Investment. 
[PR  Doc.  94-19749  Filed  8-11-94;  8:45  ara| 
BiLUNa  COOE  aoas-ei-M 


Name 

- 

Percentage 
of  Ownership 

Wakten  Capital   Partners.   II 
LP..    750    Battery    Street. 
San    Francisco,    California 
94111  

99.0% 

DEPARTMENT  OF  STATE 

Office  of  Protocol 
[PuMic  Notice  2044] 

Gifts  to  Federal  Employees  From 
Foreign  Government  Sources 
Reported  To  Employtng  Agencies  in 
Calendar  Year  1993 

The  Department  of  State  submits  the 
following  comprehensive  hsting  of  the 
statements  which,  as  required  by  law. 
Federal  employees  filed  with  their 
employing  agencies  during  calendar 
year  1993  concerning  gifts  received  from 
foreign  government  sources.  The 
compilation  includes  reports  of  both 
tangible  gifts  and  gifts  of  travel  or  travel 
expenses  of  more  than  minimal  value, 
as  defined  by  statute. 

Publication  of  this  Usting  in  the 
Federal  Register  is  required  by  Section 
7342(f)  of  Tide  5.  United  States  Code,  as 
amended  by  Section  515(a)(1)  of  the 
Foreign  Relations  Authorization  Act, 
Fiscal  year  1978  (PubUc  Law  95-105. 
August  17. 1977,  91  Stat.  865). 
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Dated:  July  21. 1994. 
KiduidyMM. 

Under  SeaHaryfarManagpmeat 


Agency:  E«cunvE  Offjce  of  the  Presjdent 
Report  ct  langible  Gits 


Ntoneand  tilts  of  person 
scoeplinggit  on  behBH  of  Vie 

U.S.  Gowemmenl 


PresidenI 


President  ... 


President 


President 


President 


President 


President 


Gill,  date  of  acceptance  on  behatf 
oi  ttie  U.S.  Gowemment.  esti- 
mated vatue.  and  current 
disposition  or  kxxrtion 


TTwee  contemporary  pieces  of 
minane  in  a  fitted  bfotm  wood 
case  under  glass.  The  pieces 
are  designed  in  •riginal  Cos- 
sack style.  (1)  Circa  1880 
Stiasqua,  with  a  carved  pom- 
meL  Approx.  37'-^".  (2)  KIn<flal. 
Approx.  23'/fe-.  (3)  Knife. 
Approx.  16".  All  are  higt4y  pol- 
ished and  omalel)r  decorated. 
Reed— July  12.  1993.  Est. 
VaJue— €6500.  Archive  Foreign. 

(t)  Sterling  silver  tMx  with  Ger- 
man eagle  etched  on  top,  lined 
with  wood.  Box  has  an  erv 
graved  plate  with  sigr«ture  of 
donor  and  Genmantext  Approx. 
7'>fe"x4"x1 '/!".  (2)  Hardcover 
leather-twund  t}ooks  of  col- 
lected writings  by  Thomas 
IMarm,  in  English.  Books  pub- 
kstied  t>y  the  Franklin  Litxary 
with  «mtermarked  silk  erxj  pa- 
pers and  gilt  pages.  Reed— May 
24.  1993.  Est  Value— $1545. 
Archive  Foreign. 

Silver  handled  riding  crop  with  a 
gok)  medal  near  lop.  baroque 
floral  design.  eJdied  "1967". 
Handle  is  approx.  13"  of  silver, 
and  crop  is  appiox.  17"  Qf 
leather.  Reed— June  29.  1993. 
Est  Vakie— $465.  Archive  For- 
eign. 

24  uniraned  limited  edition  prints 
from  various  Slovakian  artists. 
Approx.  18"x12»/i~  each. 
Reed— June  6.  1993.  Est 
Value— $1200.  ArcHtve  Foreign. 

(1)  Three  volume  set  of  books  by 
Peter  Artiomov.  published  in 
1990.  in  Cyrillic  ctaracters.  (2) 
Three  pieces  of  lieavy  glass. 
The  pieces  measire  7".  9W, 
and  6V«".  Presented  in  a  red 
velvet  box.  Recd-^uly  23, 
1993.  Est.  Valu9-S560.  Ar- 
chive Foreign. 

Sony  0-211  discman.  Two  com- 
pact discs  by  Sadao  Watanat>e. 
"My  Dear  Life"  and  "Sadao 
Watanabe."  Flecd— April  16, 
1993.  Est.  VakJ9-S255.  Ar- 
chive Foreign. 

Woven  wicker  and  reed  horse, 
with  extensive  detail.  Mane  and 
tail  are  round  reed;  ttie  rest  is 
lat.  plaited  or  crossed  wicker. 
Approx.  4i"x4l"x7".  Reed- 
May  1.  1993.  Est  ValuB>- 
S1800.  Archive  Foreign. 


Identity  of  foreign  donor  and 
government 


The  Honorat)le  Vyacheslav  V. 
Kozyritsky,  Head  of  Administra- 
tion of  Zelengorsk.  And  The 
Honorable  Anatoly  Sobchak. 
Mayor  of  St  Petersburg.  Rus- 
sian Federation. 


His  Excellency  Richard  Von 
Weizsaecker.  President  of  the 
Federal  Republic  of  Germany. 


His  Excellency  Carlos  Menem, 
President  of  the  Argentine  Na- 
tion. 


His  Excellency  Michal  Kovac, 
President  of  the  Slovak  Reput>- 
lic. 


His  Excellency  Stanislav 
Shushkevich,  Chairman  of  the 
Supreme  Soviet  Republic  of 
Belarus. 


Kis  Excellency   Kiichi  Miyazawa, 
Prime  Minister  of  Japan. 


His  Excellency  Petr  Kravchanka. 
Minister  of  Foreign  Affairs  of  the 
Reputilk:  of  Belarus. 


Gicumstances 

juBtitying 

acceptance 


Norv-acceptance  fnocild  cause  em- 
t)arrassment  to  donor  and  U.S. 
Government. 


Nort-acceplance  wquU  cause  em- 
t>afra68inent  to  donor  and  U.S. 
Government. 


Norvacoeptance  would  cause  em- 
t)arras$ment  to  donor  and  U.S. 
Government 


Norvacceptanee  woukj  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norv-acceptance  would  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


Norvacceptanee  wouM  cause  em- 
barrassment to  donor  ar«l  U.S. 
Government 


Norvacceptanee  would  cause  env 
barrassmenl  to  donor  and  U.S. 
Government. 
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Name  and  title  of  person 

accepting  gift  on  behaN  of  the 

U.S.  Government 


President 


President 


President 


President 


President 


President 


President 


President 


President 


AGENCY:  Executive  Office  of  the  PRESiDENT-Continued 

Report  of  Tangible  Gifts 


Gift,  date  of  acceptance  on  betiaH 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Cut  crystal  vase,  vnth  amber  etch- 
ing of  a  building.  Highly  deco- 
rated clear  glass  sun'ounds  the 
amber.  Approx.  12".  Reed- 
May  12,  1993.  Est.  Value- 
S400.  Archive  Foreign. 

Oval  porcelain  plate  with  blue  and 
white  floral  design,  made  in 
Russia  by  Gzhel.  Approx. 
7"xl0"xl0".  Recd-Maich  16, 
1993.  Est.  Value-S250.  Ar- 
chive Foreign. 

(1)  Mahogany  humidor,  engraved 
with  the  Presidential  seal;  corv 
tains  a  hydrometer,  dippers  and 
cutter.  (2)  Wooden  humidor, 
also  engraved  with  Presidential 
Seal;  contains  a  hydrometer 
and  cutter.  (Both  humidors  were 
filled  with  cigars,  which  were 
destroyed.)  Reed— January  21, 
1993.  Est.  Valufr-$1330.  Ar- 
chive Foreign. 

(1)  Acid-washed  bronze  sculpture 
of  a  dove,  by  Daniel  Kahri.  (2) 
Certificate  stating  thttt  180  trees 
were  planted  in  the  Jerusalem 
hflls,  in  the  President's  honor. 
Reed— March  17,  1993.  Est 
Value— S501.  Archive  Foreign. 

Crystal  bowl  which  features  the 
American  Eagle  and  American 
flag.  Approx.  10'/s"  x  lO^A". 
Reed— March  17,  1993.  EsL 
Value— $1000.  Archive  Foreign. 

Cloisonne  and  hand-hammered 
sterling  silver  pomade  jar  with 
floral  design  and  base  ivBcrbeti 
in  honor  of  the  PresidenTs  Inau- 
guration. Reed— March  l,  1993. 
Est  Value— $600.  Archive  For- 
eign. 

Multicolored  rock  formation,  with 
jade  border.  Approx.  14".  Piece 
is  mounted  on  a  green  jade 
stand.  Approx.  7'/?".  Reed- 
September  30.  1993.  EsL 
Value— $650.  Archive  Foreign. 

Bown  wooden  vase  with  jagged 
edges  and  carved  d^^, 
signed  by  artists.  Approx.  9" 
Reed— May  14,  1993.  Est 
Value— $400.  Archive  Foreign. 

(1)  Large  beige  and  white  Japa- 
nese scroll.  Approx.  38"  x  70". 
(2)  Two  matted  and  framed 
photographs  of  "Saxhorn  In  The 
Park"  (a  35'  high  saxophone  in 
Nagasaki).  Approx,  9'/fe"  x  ir. 
Reed-^JuJy  1?.  1993.  EsL 
Value— $350.  Archive  Foreign. 


Identity  of  hxeign  dorxK  and 
government 


His  Excellency  Lech  Walesa, 
President  of  the  Republic  of  Po- 
land. 


The  Honorable  Valery  D.  Zorkin, 
Chairman  of  the  Constitutk)nal 
Court  of  the  Russian  Federatmn. 


His    Excellency    Fklel    Ramos, 
Preskleni  of  the  Republic  of  the 

Philippines. 


His    Excellency    Yitzhak    Rabin, 
Prime  Minister  of  IsraeL 


Circumstances 

justifying 

acceptance 


His  Excellency  Albert  Reynokls, 
Prime  Minister  of  Ireland. 


The  Honorable  Kim  Sang  Ho. 
Mayor  of  Hanam  City,  Republic 
of  Korea. 


His  Excellency  Boris  Yeltsin. 
President  of  the  Russian  Fed- 
eration. 


Her  Excellency  Mary  B.  Robinson, 
President  of  Ireland. 


The  Honorable  Hitoshi 

Motoshima,  Mayor  of  the  City  of 
Nagasaki,  Japan. 


Non-acceptence  wot*J  cause  em- 
barrassment to  donor  and  U.S. 
GovemmenL 


Non-acceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Goverrvnent. 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  wouU  cause  env 
barrassment  to  dorKX  and  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government 


Non-acceptance  wouk)  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 
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AGENCY:  ExECUTfVE  OFFICE  OF  THE  PRESIDENT— Continued 
Report  of  Tangible  Gifts 


Name  and  (Me  of  person 

accepting  gift  on  betialf  of  the 

U.S.  GovwnfTient 


Gift,  date  of  acceptance  on  behalf 
of  ttie  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Identity  of  foreign  dorx3r  and 
gcvernmeni 


Circumstances 

justifying 

acceptance 


PresKtent 


President 


President 


President 


President 


Presiden* 


President 


Reproduction  of  the  gokJ  crown  of 
Chunma-Ctwng,  circa  5th-6lh 
century  A.D.,  decorated  with 
jade  beads,  and  gold.  Repro- 
duction is  Republic  of  Korea 
National  Treasure  #188.  Pre- 
sented in  wood  and  glass  case. 
Recd-^Ju»y  10.  1999.  Est. 
Value — $1200.  Arohive  Foreign. 

Large  amber  stone  with  carvings. 
Reed— October  4,  1993.  Est. 
Value — Si  000.  Archive  Foreign. 


Sterling  silver  serving  bowl  with 
flat  rim  and  scalloped  sides; 
scallops  are  decorated  with  gar- 
nets. Approx.  fTVtT'xy. 
Reed— March  9,  t993.  Est. 
Value— S9000.  Archive  Foreign. 

Two  woven  bedouin  pillowcases 
in  red  and  black  wool  with  tas- 
sels on  the  comers.  Approx. 
2'x^W.  Woven  wool  bedouin 
bed  cover  in  the  same  cotors. 
Approx.  6V4'.  Recd-^une  18, 
1993.  Est.  Value— $2500.  Ar- 
chive Foreign. 

(1)  Autographed  photograph  of 
President  and  M»s.  Herzog  in 
sterling  silver  frame.  (2) 
Hardcover  ixxk.  "Beit  Hanassi, 
the  Home  of  Israel's  Presi- 
dents;" and  dedicated  to  the 
President  and  First  Lady.  Cover 
is  bine  velvet  with  silver  gilt 
stamped  liHe.  (3>  Wboden  box. 
kned  with  velvet,  which  contains 
a  sterling  silver  desk  set  (tetter 
opener,  bookmarlt  and  paper- 
weight). Reed— April  26,  1993. 
Est.  Value — $995.  Archive  For- 
eign. 

Matted  and  framed  lithograph, 
"Qatuwas-Home  Coming",  de- 
picts an  ekjeriy  native  father 
arxj  mottier  in  an  outdoor 
scene.  LitlKigraph  is  signed  by 
artist.  pmoT  %s.  Approx. 
^5'/^x2^'/2".  Reed— April  3. 
1993.  Est.  Value— $500.  Ar- 
chive Foreign. 

Bronze  statue  of  bearded  man 
playing  a  saxophar>e,  by  Susan 
Stromberg,  mounted  on  black 
base.  Approx.  2'.  Reed— April  3, 
1993.  Est.  Value— $900.  Ar- 
chive Foreign. 


The  Honorable  Lee  Man  Sup, 
Speaker  of  the  National  Assem- 
b^  of  the  Republic  of  Korea. 


His  Excellency  Lennart  Men. 
Cfiairman  of  the  Supreme 
Council  of  the  Reput)lic  of  Esto- 
nia. 

Kis  Excellency  Guntis  Ulmanis, 
Presklent  of  the  Republic  of 
Latvia. 

His  Excellency  Algirdas 
Brazauskas.  President  of  the 
Supreme  Council  of  the  Reput>- 
Ifc  of  Lithuania .„ 

His  ExceDervcy  Francois  Mitter- 
rand, President  of  the  French 
Republic. 


His  Majesty  Hussein  I,  King  of  the 
Hashemite  Kingdom  of  Jordan. 


His    Excellency    Chaim    Herzog. 
President  of  Israel. 


The  Honorable  Mike  Harcourt, 
Premier  of  the  Province  of  Brit- 
ish Columbia.  Canada. 


The  Right  Honorable  Brian 
Mulrooey,  Prime  Minister  of 
Canada. 


Non-acceptarKe  woukl  cause  em- 
banassment  to  donor  and  U.S. 
Government. 


Non-acceptance  woukl  cause  env 
ban-assment  to  donor  and  U.S. 
Government. 


Non-acceptance  wouk)  cause  env 
t)arrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptarx:e  woukl  cause  em- 
t)arrassment  to  donor  and  If.S. 
Government. 


NorvaccepiarKe  woukl  caise  env 
barrassment  to  donor  and  U.S. 
Government. 
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Agency:  Executtve  Ofrce  of  the  PaES»OENT— Cortnued 

Report  of  Tangliie  Gifts 


Name  and  t»e  of  person 

accepting  gill  on  behatf  of  the 

U.S.  Gowemment 


Presidert 


President 


President 


President 


Piesidenl 


Piei^sdent 


F'.?siden1 


Gift,  date  of  acceptance  on  t)ehalf 
c*  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  kxation 


<t)  Large  gokSsh  boM  vase  witti 
oriefita^^tyte  fiorai  design  and 
turquoise  t)acicgreund.  Approx. 
3-.  (2)  Silver-plaled  platler. 
Approx.  22".  Reed— August  17, 
1993.  Est.  Value— S590.  Ar- 
chive Foreign. 

Flowers  were  removed  from  the 
vase.  Consumatrfes  were  re- 
moved from  the  tray.  All  were 
accepted  by  the  White  House 
Mess  for  Official  Use.  Reed— 
August  17,  1993.  Est  Value— 
$360.  Accepted  by  Another 
Government  Agency. 

Three  Vatican  coins:  txonze,  ster- 
kng  siwer,  and  22k  gold.  Each 
is  decorated  wiBi  an  image  of 
the  Pope  and  Latin  text 
Approx.  3".  Reed— August  12, 
1993.  Est  Value-SlOOa  Ar- 
chive ForeigrL 

(1)  Wooden  inlaid  box.  vMoh  con- 
tains 13  conpact  decs  tiy  var- 
ious Canadian  artists.  (2)  Green 
soapstone  polar  bear,  made  by 
Inuits.  Reed— Febaiary  5,  1993. 
Est  Value— S1200.  Afchiwe  Rv- 
eign. 

Matted  and  framed  oi  on  canvas 
painting  of  Bahamiam  scer>efy, 
t>y  Chan  Pratt.  Approx. 
29-X34".  Recd-^\ugust  30, 
1993.  Est  Vakje-SaOO.  Ar- 
chive Foreign. 

Framed  oil  on  lir^en  painting,  "Re- 
vival Spirit"  by  Stafford  Lerrig 
Scliiiefer.  An  abstract  image  of 
a  religious  ritual.  Reed— August 
SO,  1993.  Est  VaSue— S800.  Ar- 
chiire  Foreign- 
Two  MortI  BiarK  pens  in  a  tyack 
case:  (1)  Gold  bectey  pattern 
ballpoint  wrth  925  gold  t;p  and 
seel;  (2)  Go!d  baley  pattern 
fountain  pen  in  925  gold,  with 
an  I8k  gold  t:p  and  seal. 
Rfrcd— March  25,  1993.  Est. 
VaJLie — SViOO.  Archive  Foreign. 

Ffamed  cai'igraphy  in  Korean  texl 
by  tne  President  of  the  Republic 
oi  Korea  Per  State  Department 
iransl'iiion,  message  reads  "To 
Presidert  &;i!  dr-.ton,  the  great 
toad  has  no  gates,  Ju!y  10, 
1993,  Ktm  Young  Sam." 
Approx.  22">35'.  Recd-^u.^ 
11,  19S3.  Est.  Value— $300  Ar 
chive  Fore;gn 


Identily  o<  toreign  donor  and 
gtwenwneni 


His  Maiesty  Hassan  i.  King  of 
Morocco. 


F&s  Hoiness  John  f>aul  H.  Valban 
City. 


The  RigN  HonoraMe  Brian 
Muboney,  Prime  Minislar  of 
Canada  (and  Mo.  Muboney). 


The  Right  Honorable  Sir  Hubert  A. 
Ingraham,  Prime  fuMster  of  the 
CommomreaNh  ol  The  Baha- 
mas. 


The    Honorable    PJ.    Patterson, 
M.P..  Prime  Minslei  o»  Jamaica. 


His  E«>e»er*:y  Oi.  Helmut  Kohl, 
Chanceior  o<  the  Federal  Re- 
put>lic  of  Germany. 


Hts  Excefcrcy  Kim  YcjnQ  Sam, 
Pfe'.ident    o«    the    Republic    ol 


Qicumstanoes 

iusSfymg 

acceptance 


Non-acceptance  wouW  cause  em- 

ban^assment  to  donor  and  US 
Government. 


►tocvaoceptance  would  cause  em- 

tarassment  to  donor  and  US 
Governnient. 


Non-acceptance  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  would  cause  en> 
barrassment  to  donor  and  U.S 
Government. 


NorvacceptarKe  would  cause  errv 
barrassment  lo  donor  and  US 
Government. 


Norvacoeptance  woi/d  caixe  err- 
barrassment  lo  dortor  ar^  l<  S 

Govern  Tier!. 


No'vacceotanoe  woi,id  ciiT-e  i-rrr 
tiarrassment  tc  dc.OJ  r.rKj  L'  S 
G.ovemT^it. 
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Agency:  Executive  Office  of  the  President— <:ontinued 

;     Report  of  Tangible  Gifts 


Name  and  title  of  person 

accepting  gift  on  tiehalf  of  the 

U.S.  Government 


President 


Pr^ident 


President 


President 


President 


President 


President 


President 


President 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  GovemnDent,  esti- 
mated value,  and  current 
disposition  or  location 


(1)  Cast-iron  sculpture,  which  de- 
picts a  scene  of  four  peasants 
in  a  cart  and  three  horses. 
Approx.  18"x10".  (2)  Matted 
and  framed  photograph  of  the 
Russian  space  station  in  ort>it 
around  the  Earth.  Approx. 
26"x20".  Reed— September  2. 
1993.  Est.  Valie— S675.  Ar- 
chive Foreign. 

Ivory  walrus  tusic,  with  carving, 
which  depicts  seven  thiee  di- 
mensional walruses.  Approx. 
22".  Reed— April  3,  1993.  Est. 
Value— S700.  Archive  Foreign. 

Large  gold-plated  vase,  with 
Eygptian  hieroglyphics  in  gold 
and  black.  Approx.  15"x42". 
Reed— April  6,  1993.  Est. 
Value— $650.  Archive  Foreign. 

(1)  Two  scrolls.  Approx.  6'.  (2) 
Woven  silk  tyocade  material. 
(3)  Woven  red  silk  tapestry. 
Approx.  6'x8'.  (4)  Two  door 
hangings  featuring  peacocks. 
Reed— October  19,  1993.  Est. 
Value— $1000.  Archive  Foreign. 

Wool  dhurrie  carpet,  whk:h  depicts 
a  desert  scene  with  camels  and 
sheep.  Approx.  48"x69". 
Rea*— October  26,  1993.  Est 
Value— $800.  Archive  Foreign. 

Ancient  earthenware  bowl  from  Is- 
rael, with  a  wkje  band  of  silver 
overiay,  decorated  with  callig- 
raphy and  animals.  Bowl  dates 
from  930  to  580  B.C.  Approx. 
9'/fe".  Reed — Novemtjer  12, 
1993.  Est.  Value— S3000.  Ar- 
chive Foreign. 

(1)  Mahogany  humidor,  engraved 
with  the  Presidential  seal;  eon- 
L .  tains  a  hydrometer,  clippers  and 
A  cutter.  (The  humidor  contained 

)  cigars,  which  were  destroyed.) 
(2)  Yellow  and  white  embroi- 
dered bedspreads  (3)  Two 
Timex  watches.  (4)  Two  framed 
autographed  photos  of  Presi- 
dent Ramos.  (5)  Woven  coco- 
nut chest.  (6)  Embroidered  fat)- 
ric  made  of  pineeppte  leaves. 
(7)  Hardcover  books,  by  Presi- 
dent Ramos,  atx>ut  the  Phil- 
ippines. Reed— Movember  23, 
1993.  Est.  Value— SI  775.  Ar- 
chive Foreign. 

Celadon  vase  with  floral  pattern 
by  Shin  Sang-Ho.  Approx.  13" 
Reed— November  29,  1993. 
Est.  Value— Si  500.  Archive  For- 
eign. 

Six  gold  Kucinta  eat  figures.  Each 
cat  is  in  a  different  pose. 
Approx.  2^'/^'■x^",  Reed— De- 
cember 1,  1993.  Est.  Value— 
S250.  Archive  Foreign. 


Identity  of  foreign  donor  and 
government 


Wis  Excellency  Viktor 

Chernomyrdin,  Chairman  of  the 
Council  of  Ministers  of  the  Rus- 
sian Federation. 


His  Excellency  Boris  Yeltsin, 
Presklent  of  the  Russian  Fed- 
eration. 


His  Excellency  Mohammad  Hosni 
Mubarak,  President  of  the  Arab 
Reputslic  of  Egypt. 


The  Honorable  Liu  Fu  Guo,  Mem- 
ber of  the  Peoples  Government 
of  Huaibei,  City  Anhui  Province, 
People's  RepuWte  of  China. 


His  Excellency  Mohammad  Hosni 
Mut)arak,  President  of  the  Arab 
Reput>lic  of  Egypt. 


His    Excellency    Yitzhak 
Prime  Minister  of  Israel. 


Rabin, 


His  Excellency  Fidel  Ranrws, 
President  of  the  RepuWic  of  the 
Philippines. 


His  Excellency  Kim  Young  Sam, 
Presklent  of  the  RepuWk;  of 
Korea. 


His  Excellency  Goh  Chok  Tong, 
Prime  Minister  of  the  RepuWk: 
of  Singapore. 


Circumstances 

justifying 

acceptance 


Non-acceptance  woukj  cause  em- 
barrassn)ent  to  donor  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  em- 
barrassment  to  donor  and  U.S. 
GovernnDent. 


Non-acceptance  wouM  cause  em- 
barrassment to  6onor  and  U.S. 
Government 


Non-acceptance  woukJ  cause  em- 
barrassment to  dorxH  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  enrv 
barrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  would  cause  em- 
t»arrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  woukt  cause  em- 
barrassment to  donor  and  U.S. 
Government. 
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Agency:  Executtve  Ofrce  of  tme  Presioent— Continued 

Report  of  Tangible  Gilts 


Name  and  hlle  o(  person 

accepting  gtfl  on  behalf  of  the 

U.S.  Government 


Presklenl 


President 


Pfesident 


President 


President 


President 


Presidenj 


President 


Pre^denl 


First  Lady 


first  Lady 


Gift,  date  of  acceptarx:e  on  behalf 
oC  the  U.S.  Goswnmert.  esti- 
mated value,  and  current 
disposition  or  location 


White  brocade  paper  sctoB  with 
Chinese  waterootor  painting. 
Reed— December  1,  1993.  Est 
Value— Si  200.  Archive  Foreign. 

(1)  Hardcover,  large  folio  tooks; 
"The  Crafts  of  kxtoiesia."  arxJ 
"Indonesia:  A  Voyage  Through 
the  Archipelago."  (2)  Paper- 
back, "Indonesia:  An  Official 
Handbook  1993."  (3)  Large 
framed  oi  on  partel  painting  of 
Mora  and  exotic  birds.  Approx. 
35"x5r'.  Reod— December  l. 
1993.  Est.  Value— S31 40.  Ar- 
chive Foreign. 

Large  vase  wiSi  muRhcolored 
glaze  and  feathered  design, 
with  titadk  lacquered  stand. 
Reo(»— December  1,  t993.  Est 
Value— $1500.  Archive  Foreign. 

Blue  and  white  procelain  bowl, 
with  design  which  depicts  men 
d»icing.  Reed— December  1, 
1993.  Est  Value-S450.  Ar- 
chive Foreign. 

(1)  Merfs  Mis)  watoh  with  Uack 
crocodiie  band,  from  Asprey  of 
London.  (2)  Hardcover '  book, 
"Abode  of  PeacK  25  of  Asia's 
Top  Photographers  in  Onmei 
Darussatam."  Reed— Decemtwr 
1. 19».  Est  Vatae-S3075.  Ar- 
chive ForaigrL 

Carved  duck  deooy,  created  arxj 
sidled  by  Stephen  Robinson. 
Reed— December  1,  1993.  Est 
Value— S325.  Archive  Foreign. 
-^Saxophone  made  by  the  Beijing 
Wmd  instrutnert  Factory.  Re- 
sented in  black  leattwr  insku- 
ment  case.  Reed— December  1 , 
1993.  Est  Value-Si  800.  Ar- 
chive Foreign. 

Two  volumes  of  "Mapas  de  Amer- 
ica" toy  f=rancisoo  Vindel,  in 
Spanish  text  Preserved  in  a 
brown  leaUier  box.  Reod— De- 
cember 7,  1993.  Est  Value— 
$300.  Archive  Foreign. 

(1)  Various  paperbacks.  (2) 
Mardoover  book,  "Soeharto:  My 
Thoughts,  Words,  and  Deeds, 
An  Autobiography."  (3)  Steitng 
silver  box.  Reed— June  21, 
1993.  Est  Vakie-SISOO.  Ar- 
chive Foreign. 

Brown  ceramic  water  jug,  which 
depicts  th'ee  goals.  Reed — May 
1.  t993.  Est  Vakje-«3S0.  Ar- 
chive Foreign. 

Frosted  glass  decanter  wUh  ster- 
ling silver  and  24K  gokHiiated 
accents,  by  Domar.  Reed— 
March  16,  1993.  Est.  Value— 
$450.  Archive  Foreign. 


Klentily  o(  foreign  donor  and 
govenvnert 


His  Excelency  Jiang  Zemin, 
President  o1  tw  People's  Re- 
putjlic  of  China. 

His  Excellency  Soeharto,  Presi- 
dent of  (he  Republic  of  lr«Jo- 
nesia. 


The  Honorable  Vincent  C.  Liew, 
Chinese  Taipei  Represertalive 
of  Piesidertf  Lee  Teng-hui,  Tai- 
wan. 

The  Honorable  Chen-Kuo  Lin, 
Minister  of  Finance,  Taiwan. 


Hte  Maiesty  SuRan  Hap  Hassanat 
Bokiah  Mulzzaddin 

WaddaUah.  Sultan  and  Y»s 
OhPertuan  of  Brunei 
Darussatam. 


The  Rig^  Honorable  Jean 
Chretien.  P.C.,  ItfLP.,  Prime  Min- 
ister of  Canada. 

His  Excetency  Jang  Zemin, 
PresidenI  of  «ie  People's  Fle- 
pufaic  of  China. 


His  Excellency  Felipe  Gonzalez 
Mapquez,  President  of  tw  Gov- 
ernment of  Spain  (and  Ms.  Car- 
men Romero). 


His  Excefleitty  Or.  Bacharuddin  J. 
Habibie,  Minister  of  State  For 
/^•search   and   Technokigy   of 
The  Republic  of  kvtorwsia. 


Her  Majesty  Hoor  Al  Hussein, 
Queen  of  the  Hashemile,  King- 
dom of  Jordan. 

Mrs.  Lea  Ratsin  (WOe  of  the  Prime 

Minister  of  Israel). 


Circumstances 

^rstitymg 

aoceplarce 


Non-acceplanoe  would  cause  em- 
barrassmenl  to  tionoi  and  U.S 
Governmer^ 

Non-acceptar»ce  ».-ouW  cause  errr 
tjarrassment  to  donor  and  U  S 

Government 


Norvacceptance  would  cause  eTi- 
larrassment  to  dorxx  and  U  S 
Government. 


NorvacceptarKe  would  cause  en> 
barrassment  to  donor  and  US 
Government 


Norvacceptance  woukJ  cause  em- 
barrassment to  donor  arxj  U.S. 
Government 


Norvacceptance  woukJ  cause  errv 
barrassment  to  donor  and  U.S 
Goverrwnent. 

Norvacceptartce  would  cause  env 
ban^assment  to  dorxx  and  U-S. 
Governmertt. 


Norvacceptance  wouki  cause  env 
tianassment  to  donor  arxl  U^ 
Government. 


Norvacceptance  wouid  cause  em- 
barrassment to  dorxjr  and  US 

Government. 


Non-acceptance  wouW  cause  env 
barra.isment  to  donor  and  U.S. 
Government. 

Non-acceptarK^  woukJ  cause  en> 
barrassment  to  dcior  and  US, 
Government. 


41556 


I 

Federal  Register  /  Vol.  59.  No.  155  /  Friday.  August  12,  1994  /  Notices 


Agency:  Executive  Office  of  the  President— Continued 

Report  of  Tangible  Gifts  ' 


Name  and  title  of  person 

accepting  gift  on  behalf  of  the 

U.S.  Government 


First  Lady 


First  Lady 


First  Lady 
First  Lady 
First  Lady 

First  Lady 
First  Lady 
First  Lady 


First  Lady 

First  Lady 

First  Lady 
First  Lady 

First  Lady 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 

mated  value,  and  current 

disposition  or  location 


Silver  decorative  miror  with  or- 
nate filigree  designe  on  the  front 
and  back.  Reed— October  15, 
1993.  Est.  Value— SI  500.  Ar- 
chive Foreign. 

Round  sterling  silver  engraved 
box  with  pearl  edging.  Approx. 
6^,^".  Reed— May  13.  1993. 
Est.  Value— Si  550.  Archive  For- 
eign. 

Sterling  silver  bontjcn  dish  with 
floral  accents.  Recti— Inarch  16. 
1993.  Est.  Value— S600.  Ar- 
chive Foreign. 

Jade  bowl  with  ftoral  design. 
Approx.  5".  Reed— September 
30.  1993.  Est.  Value— S500.  Ar- 
chive Foreign. 

Crocodile  leather  handbag  with 
soft  brushed  leather  interior. 
Approx.  4^/2"  X  10".  Reed— 
June  28.  1993.  Est.  Value- 
Si  200.  Archive  Foreign. 

Round  sterling  silver  mirror,  with 
floral  design.  Approx.  9'/fe". 
Reed— April  12.  1993.  Est. 
Value— $2500.  Archive  Foreign. 

Black  lacquer  jewelry  tx>x,  deco- 
rated with  mother  oi  pearl. 
Recd-Ouly  11,  1993.  Est 
Value— $500.  Archive  Foreign. 

Two  wooden  hand^ainted  Man- 
darin ducks  with  markings  in 
Korean.  Ducks  ars  wrapped  in 
a  red  satin  doth,  and  presented 
in  a  maroon  velvet  jewelry  box. 
Reed— July  10,  1993.  Est. 
Value— $300.  Archive  Foreign. 

Fk>ral  arrangement  Accepted  by 
the  White  House  Mess  for  Offi- 
cial Use.  Reed— October  25, 
1993.  Est.  Value— S460.  Ac- 
cepted by  Another  Govemment 
Agency. 

(1)  White  Indonesian  shawl  with 
goM  and  black  design.  (2)  Ster- 
ling silver  12-pieca  tea  servk:e. 
Reed— December  1.  1993.  Est. 
Value— $5200.  Archive  Foreign. 

Three-strand  coral  necklace  and 
matching  eanings.  Reed — De- 
cember 1,  1993.  Est  Value— 
$600.  Archive  Foreign. 

Three-strand  necklace  of  fresh- 
water pearls,  coral  and  onyx, 
with  goW  clasp.  R«c4— Decem- 
ber 1,  1993.  Est  Value— $450. 
Archive  Foreign. 

Brown  leather  valet  case.  Reed — 
December  16,  1993.  Est 
Value— $250.  Archwe  Foreign. 


Identity  of  foreign  donor  and 
government 


Her  Excellency  Tansu  Ciller, 
Prime  Minister  of  the  Republic 
of  Turkey. 


Mrs.  Francois  Mitterrand  (Wife  of 
the  President  of  the  French  Re- 
public). 


Mrs.  Susana  Higuchi  Fujinwri 
(Wife  of  the  President  of  the 
Republic  of  Peru). 

His  Excellency  Boris  Yeltsin. 
President  of  the  Russian  Fed- 
eration. 

His  Excellency  Carlos  Menem, 
President  of  the  Argentine  Na- 
tion. 


Mrs.  Mohammad  Hosni  Mutjarak 
(Wife  of  the  President  of  the 
Arab  Republic  of  Egypt). 

"Mrs.  Son  Myong  Sun  (Wife  of  the 
PreskJent  of  the  Repubtic  of 
Korea). 

Mrs.  Lee  Man  Sup  (Wife  of  the 
Speaker  of  the  Natk>nal  Assem- 
b^  of  the  Republk;  of  Korea). 


His  Majesty  Hassan  II,  Kiiig  of 
Morocco.. 


Mrs.  Tien  Soeharto  (Wife  of  the 
Presklent  of  the  RepuUk:  of  In- 
donesia). 


Mrs.  Vincent  C.  Liew  (Wife  of  the 
Chinese  Taipei  Representative 
of  Presklent  Lee  Teng-hui),  Tai- 
wan. 

The  Honorable  Chen-Kuo  Lin. 
Minister  of  Finance.  Taiwan. 


His  Excellency  Felipe  Gonzalez 
Marquez,  Presklent  of  the  Gov- 
ernment of  Spain  (and  Ms.  Car- 
men Romero). 


Circumstances 
justifying  ~ 
acceptance 


Non-acceptance  wouM  cause  em- 
ban-assment  to  6onor  and  U.S. 
Govemment. 


Non-acceptance  woukJ  cause  em- 
ban-assment  to  donor  and  U.S. 
Government. 


Non-acceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. . 

Nooacceptance  woukJ  cause  em- 
ban^assment  to  donor  and  US. 
Government 

Non-acceptance  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-aceeptance  would  cause  em- 
barrassment to  donor  and  U.S. 
Govemment. 

Non-acceptance  wouM  cause  em- 
t>arrassment  to  donor  and  U.S. 
Govemment. 

Non-acceptance  woukl  cause  em- 
barrassment, to  donor  and  U.S. 
Government.   - 


Non-acceptance  jmoM  cause  em- 
tarrassment  to  donor  and  U.S.- 
Govemment. 


Non-acceptance  wouM  cause  em- 
barrassment to  donor  and  U.S. 
Govemment. 


Nofvaceeptance  woukl  cause  em- 
banassment  to  dorx)r  and  U.S. 
Government 

Non-acceptance  would  cause  env 
ban'assment  to  donor  and  U.S. 
Govemment. 


Nor>-acceptance  woukl  cause  env 
barrassment  to  donor  and  U.S. 
GovemfDent. 
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Name  and  title  of  person 

accepting  gift  on  behalf  of  the 

U.S.  Government 


President  and  First  Lady 


President_and  First  Lady 


President  and  First  Lady 


President  and  First  Lady 


President  and  First  Lady 
President  and  First  Lady 


Chelsea 


First  Family 


Rrst  Family 


agency:  Executive  Office  of  the  President— Continued 

Report  of  Tangible  Gifts 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  cunent 
disposition  or  location 


Sterling  silver  jewelry  box  with  five 
etched  scenes  of  Jordan  on  the 
Rd.  personalized  for  the  Presi- 
dent and  First  Lady.  Bottom  and 
sides  are  lined  with  teak. 
Approx.  11"  X  2'/fe"  X  6". 
Reed— June  23,  1993.  Est. 
Value— $650.  Archive  Foreign. 

Six  silk  ties  by  Turkish  designer 
"Vakko".  Two  turquoise  arxJ 
purple  silk  scan«s.  Reed— Oc- 
tober 15,  1993.  Est  Value- 
s/so. Archive  Foreign. 

(1)  Two  rugs  in  red  and  maroon; 
one  is  a  portrait  of  the  Presi- 
dent, the  other  is  a  portrait  of 
the  First  Lady.  Approx.  31"  x 
52".  (2)  Woven  handbag  with 
red  interior  and  string  handle. 
Approx.  1 1"  X  6".  (3)  Hardcover 
book.  "Turkmenian  Folk  ArT. 
Reed— April  9.  1993.  Est 
Value— $2620.  Archive  Foreign. 

Five  matted  and  framed  limited 
editkm  reproductk>ns  of  pages 
from  the  "Book  of  Kens."  Prints 
are  inscribed  to  the  PreskJent 
and  First  Lady,  and  dated 
March  17,  1993.  Approx.  29W- 
X  37"  each.  Reed— August  24, 
1993.  Est.  Value-^500.  Ar- 
chive Foreign. 

Contemporary  wooden  statue  of 
an  Indian  from  Paraguay. 
Reed— December  3,  1993.  Est 
Value— $450.  Archive  Foreign. 

(1)  Two  mauve  and  green  silk 
robes.  (2)  Vkleo  cassette  about 
Thailand.  (3)  Hardcover  book, 
"Thailand.  Seven  Days  in  the 
Kingdom."  Reed— December  9, 
1993.  Est.  Value— $250.  Ar- 
ct^e  Foreign. 

(1)  Wooden  box.  whk:h^depk:ts  an 
image  of  a  grey  squirrel  in  an 
oak  tree.  (2)  Ten  compact  discs 
by  various  Canadum  artists. 
Reed— June  2.  1993.  Est 
Value-$570.  Archive  Foreign. 

Baluchi  handiworte  suits,  shawls, 
and  handbags  for  the  First  Lady 
and  Chelsea  Reed— August  30, 
1993.  Est.  Value— S600.  Ar- 
chive Foreign. 

Native  jewelry,  22k  gokJ,  a  gift 
from  the  Prince's  mother  (for 
Chelsea).  Coffee  sen/ee,  22k 
gokJ  and  starting  silver  with  tur- 
quoise and  emerakls.  also  from 
the  Prince's  mother  (for  the 
First  Lady).  Starting  sitver  letter 
opener  that  resemt)les  a  dagger 
(for  the  PreskJent).  Presented  in 
a  leatt)ef  suitcase.  Reed— No- 
vember 5.  1993.  Est  Value— 
$32,000.  Archive  Foreign. 


Identity  of  foreign  donor  and 
government 


His  Majesty  Hussein  I,  King  of  the 
Hashemite  Kingdom  of  Jordaa 

Her  Msqesty  Noor  Al  Hussein, 
Queen  of  the  Hashemite,  King- 
dom of  Jordan 


Her  Excellency  Tansu  Ciller, 
Prime  Minister  of  the  RepuWe 
of  Turkey. 


His       Excellency      Saparmurad 
Niyazov,  President         of 

Turt<menistan. 


His  Excellency  Albert  ReynoWs, 
Prime  Minister  of  Ireland. 


His  Excellency  Juan  Carios 
Wasmosy,  PreskJent  of  the  Re- 
public of  Paraguay. 

His  Excellency  Chuan  Leekpai, 
Prime  Minister  of  the  Kingdom 
of  Thailand. 


The  Right  Honorable  Brian 
Mulroney,  Prime  Minister  of 
Canada  (and  Mrs.  Mulroney). 


The  Honorable  Mir  Nabi  Bakhsh 
Zehri,  Senator.  Zetiri  House, 
Pakistan. 


His  Royal  Highness  Abdulaziz  bin 
Fahd  Al-Saud,  (Prince  of  ttie 
Kingdom  of  Saudi  Arabia). 


Circumstary:es 

justifying 

acceptance 


Non-acceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government 


Norvacceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  woukl  cause  env 
banassment  to  donor  and  U.S. 
Government. 


Norvacceptance  woukJ  cause  em- 
barrassment to  dono^and  U.S. 
Government. 


Non-acceptance  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Non-acceptance  woukJ  cause  em- 
t>arrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  em- 
tiarrassment  to  dor>or  and  U.S. 
Government. 


Norvacceptance  woukJ  cause  errv 
t>arrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 
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Name  and  We  ol  person 
igMonbehatfof  the 
U.S.  GovWfwnont 


Gift,  date  of  acceptance  on  behalf 
of  tfw  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Firsl  Famiy 


Dr.  John  H.  Gibbons.  Assistant  to 
vw  nvsidefil  fof  Science  and 
Technology  Policy. 


Robert  D.  Kyle,  Special  Assistant 
to  the  rVesidenl  and  Senior  Di- 
rector for  Intemalional  Trade, 
National  Ecorxxnic  Coundl,  Na- 
tional Security  Courx:il. 

Anthony  Lake,  Assistant  to  the 
President  for  National  Security 
Affairs. 


Anthony  Lake,  Assistant  to  the 
President  for  Nafional  Security 
Affairs. 


Anthony  Lake,  Assi^nt  to  the 
President  for  National  Security 
Affairs. 


Thomas  F.  Mcl.arty,  Chiet  Of  Staff 
To  The  Preskient. 


Name  and  title  of  person 

^accepting  gift  on  behalf  of  the 

U.S.  Government 


Vice  Preskient 


Vice  President 


(1)  large  gokJfish  bowl  vase  with 
an  oriental  ftorsd  design  and 
white  t>ackground.  (2)  Crystal 
scaMop  bowl,  by  Tiffeny. 
Approx.  14".  Racd-October 
25.  1993.  Est  Value— $780.  Ar- 
chive Foreign. 

(1)  Korean  watch.  (2]  Set  of  goM 
cuff  links  and  a  tie  t>ar.  (3)  Bett 
txicMe.  Reed— November  10, 
1993.  Est.  Value— $325.  Gen- 
eral Servk:es  Administratkm. 

Franied  print,  signed  and  dated  by 
MRtie  Stappers.  Afiprox.  26"  x 
20".  Reed— September  24, 
1993.  Est.  Value— $250.  Gen- 
eral ServKes  Administration. 

(1)  Leather  case  for  addresses 
and  telephone  numbers.  (2) 
Leather  portfolio.  Reed— March 
10.  1993.  Est.  Value-$400. 
General  Servk:es  Administration. 

Four  leather-txxind  volumes  of 
The  New  Erwyctopedto  Of  Ar- 
chaeologk:at  Excavattons  in  the 
Holy  Land."  Reed-September 
3,  1993.  Est  Value— $295. 
General  Servk;es  Administratioa 

Ancient  miniature  clay  um,  from 
Israel,  dated  to  Roman  period 
of  1  st-2nd  century  A.D.  Reed— 
March  17.  1993.  Est  Value— 
$250.  General  Servk:es  Admin- 
istration. 

Leather  tsriefcaae  from 

Longchamp.  Paris.  Reed— 
March  9,  1993.  Est  Value— 
$425.  General  Services  Admin- 
istration. 


Identity  of  foreign  donor  and 
government 


His  Majesty  Hassan  II.  King  of 
Morocco. 


Dr.  Shanghi  Rhee.  ReputaTic  of 
Korea. 


His  Excellency  Juan  Cassiers. 
Ambassador.  Embassy  of  Bel- 
gium. 


His  Excellency  Francois  Mitterand, 
President  of  the  French  Repub- 
fic  - 


The  Honorable  Teddy  Kollek, 
Mayor  of  the  City  of  Jerusalem. 
Israel. 


His    Excellency    Yitzhak    Rabin. 
Prime  Minister  of  Israel. 


His  Excellency  Francois  Mitterand. 
President  of  the  French  Reput>- 
Uc. 


Circumstances 

justifying 

acceptance 


Non-acceptance  wouM  cause  enrv 
t>arrassment  to  donor  and  U.S 
Government. 


f4or)-acceptarx:e  would  cause  eno- 
tjan-assment  to  donor  and  U.S. 
Government 


Non-acceptance  wouU  causa  em- 
t)arrassment  to  dbrxw  and  U.S. 
Government. 


Non-acceptance  wouM  cause  em- 
barrassmem  to  donor  and  U.S. 
Government. 


Non-acceptance  wouU  cause  em- 
tan-assment  to  donor  and  U.S. 
Govemment 


Non-acceptance  woukj  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Nofvacceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


AGENCY:  Office  of  the  Vice  President 

Report  of  Tangible  Gifts 


Gift,  date  of  acceptatKe  on  twhalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Four  round  silver  lidded  boxes, 
each  decorated  wJth  different 
colored  enamel  (Korea— con- 
temporary). Approx.  4".  Pre- 
sented in  silk  covered  box. 
Reed— Feboiafy  1,  1993.  Est. 
Value— $350.  Arcftive  Foreign. 

Carved  slate  figure  depfcting  an 
eskimo  ice  fisherman  holding  an 
ivory  spear  (by  Thomassie 
Tookalak.  1 99 : ).  Approx. 
11'/^".  Recd-^une  2.  1993. 
Est.  Value— S500.  Vk»  Presi- 
dent's Office.  For  Official  Use. 


Identity  of  foreign  donor  and 
government 


General  TaeJoon  Paik  Republk: 
of  Korea. 


The  RigfTt  Honoratile  Brian 
Midroney  Prime  Minister  of 
Canada  (and  Mrs.  Mi^oney). 


Circurnstances  justifying 
acceptarx^e 


Norvacceptance  wouM  cause  em- 
barrassment to  donor  and  U.S. 
Govemment. 


Norvaceeptanee  wouM  cause  em- 
barrassment to  donor  and  U.S. 
Govemment 
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Name  and  title  ol  person 

accepting  gift  on  behalt  of  the 

U.S.  Government 


Vice  President 


Vice  President 


Vice  President , 


Mrs.  Gore 


Mrs.  Gore 


Vice  President  and  Mrs.  Gore 


Vice  President  and  Mrs.  Gore 


AGENCY:  Office  of  the  Vice  President— Continued 
Report  of  Tangible  Gifts 


Gift,  date  of  acceptance  on  befialf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


(1)  Leattier  covered  twx  witti  mar- 
quetry panel  surrounded  by  a 
tfwi  silver  border,  signed  Olivier 
Desombre  (French— contenv 
porary).  Approx.  6"  x  4"  x  1" 
(2)  Leattier  portfolio  for  legal 
pad,  with  marquetry  panel  hav- 
ing thin  saver  border,  by  Olivier 
Desombre  (Frenctv-conlem- 
porary).  Approx.  ^2'/^"  x  9". 
Rec<*-March  9,  1993.  Est 
Value— $345.  Vice  Preskter^'s 
Office:  For  Official  Use. 

Celadon  vase  with  incised  design 
depicting  slip  crane  figures 
(Korea— tete  20th  century). 
Approx.  13".  Reed— November 
23,  1993.  Est.  Value— $350. 
Residence:  For  Official  Use. 

(1)  Red  Bukhara  rug.  (2)  Book: 
Turkmenian  Folk  ArT.  (3)  Car- 
pet Bag  that  matches  rug. 
Recd-April  9,  1993.  Est 
Value— $1,500.  Archive  Foreign. 

18  karat  gokJ  brooch  in  the  shape 
of  a  leaf  with  engraved  veining. 
mounted  with  a  beetle  having 
two  tiny  ruby  eyes  and  enam- 
elled wings  set  with  31  round 
diamonds  (Thailand).  Rood— 
May  18,  1993.  Est.  Value— 
$1,600.  Archive  Foreign. 

(1)  TeapoL  (2)  Covered  sugar 
bowl.  (3)  Tray.  (4)  Spoon.  All  of 
chased  silver  (Indonesia— 20th 
century).  Mrs.  Gore's  Office:  For 
Offtoial  (Jse.  (5)  Len^  of  siHc 
batik  ckMh  (Indonesia— 20tti 
century).  Residence:  For  Offkaal 
Use.  Reed:  November  20, 1993. 
Est  Value:  $400. 

Seven  multi-coiOred  silk  piNow 
covers  in  vanous  sfiapes,  some 
with  tasseled  comers  (Jordan— 
20th  century).  Recd-^Kme  17, 
1993.  Est  Valu»-$225.  Ar- 
ctitve  Foreign. 

(1)  Black  leather  saddte  with  sHver 
mounts  and  bridle.  (2)  Two 
whips.  (3)  Four  saddle  blankets. 
(4)  Woman's  Russian  Riding 
Costume:  pink  pettiooat  dress, 
red  velvet  robe  with  belt,  and 
red  hat  with  fur.  (5)  Man's  Rus- 
sian Riding  Costume:  black 
leather  belt  with  silver  rmunts, 
black  hat  with  fur,  and  black 
velvet  robe.  (Russian— late  20th 
century).  Reed— Oecember  13, 
1993.  Est  Value— $825.  Ar- 
cftive  Foreign. 


Identity  of  toreign  donor  and 
government 


His  Excellency  Francois  Mitter- 
rand President  of  the  French 
Republic. 


Kim  Young  Sam  President  of  the 
Republic  of  Korea. 


His      ExceHency      Saparmurad 
Niyarov  President         of 

Turkmenistan. 


Her  Royal  Highness  Queen  Sirikit 
Kitiyakara,  Thailand. 


Madame  Soeharto  Wife  of  Presi- 
derrt  of  Irxtonesia. 


His  Majesty  Hussein  I  King  of  Jor- 
dan (and  Her  Majesty  Noor  al 
Hussein. 


His  Excellency  Askar  Akayev 
President  of  the  Republic  of 
Kyrgyzstan. 


Circumstances  justifying 
acceptance 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  US. 
Government. 


Norvacceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  woukj  cause  em- 
barrassment  to  donor  and  U.S. 
Goverrwnent. 


Non-acceptance  wouM  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  env 
banassmenl  to  donor  and  U.S. 
Government 


Norvacceptance  woukJ  cause  em- 
l>arrassment  to  donor  and  U.S. 
Government. 


Norvacceptance  wouU  cause  em- 
barrassment to  donor  and  U.S. 
Government. 
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United  States  Senate 

Report  of  Tangible  Gifts— Calendar  Yean  993 


Name  and  title  of  persons 

accefiina  gin  on  beraH  o(  the 

U.S.  Government 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Govemmtnt  estimated 

value,  and  current  dsposition  or 

location 


Identity  of  foreign  donor  and 
government 


Ciicumstances  justifying 
aoceptanoe 


Bill  Bradley.  U.S.  Senator 


Robert  Dote.  U.S.  Senator 


Robert  Dole.  U.S.  Senator . 


Gedrge  J.  Mitchell.  U.S.  Senator 


Silk  scarf.  Rec'd  on  May  14. 1993. 
Est  value:  $1 00.  Deposited  with 
Secretary  of  the  Senate. 

Porcelain  pot.  Rec'd  on  August  4, 
1993.  Est.  Value:  $220.  Depos- 
ited with  Secretary  of  the  Sen- 
ale. 

Mother-of-pearl  txjx.  Rec'd  on 
September  14.  1993.  Est.  value: 
S250.  Deposited  with  Secretary 
of  the  Senate. 

Mother-of-pearl  box.  Rec'd  on 
September  14,  199B.  Est.  value: 
$250.  Deposited  with  Secretary 
of  the  Senate. 


Yoshiro  Hayashi.  Minister  of  Fi- 
nance. Government  of  Japan. 

Stephen  Martin.  Speaker  of  the 
Australian  House  of  Represent- 
atives, Government  of  Australia. 

Yasser  Arafat,  Chairman  of  the 
Palestine  Liberation  Organiza- 
tion. 

Yasser  Arafat.  Chairman  of  the 
Palestine  Liberatkin  Organiza- 
tion. 


Refusal  woukJ  likely  cause  offense 
or  embarrassment 

Refusal  woukJ  likely  cause  offense 
or  emt>arrassment 


Refusal  wouU  likely  cause  offense 
or  embarrassment. 


Refusal  wouki  likely  cause  offense 
or  emt)arrassment 


UNITED  STATES  SENATE 
Report  of  Travel  or  Expenses  of  Travel— Calendar  Year  1993 


Name  arxJ  Vtie  of  person  accept- 
ing travel  or  travel  expenses  corv 
sistent  with  tfie  interests  of  the 
U.S.  Government 


Brief  descriptkMi  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 
interests  of  the  U.S.  Govemment 
and  occurring  outside  Vf\e  United 


Identity  of  foreign  dorwr  and 
govemment 


Circumstances  jusfifying 
acceptance 


Rich  Arenberg,  Professioral  Staff 
Member,  Select  Committee  on 
Inteligence. 

Charles  Battaglia,  Professkxial 
Staff  Member,  Select  Commit- 
tee on  Intelligence. 

Charles  BaRagia.  Professional 
Staff  lyieniber,  Selact  Commit- 
tee on  Intelligence. 

Daniel  Bob,  Special  Assistant  to 
Senator  Roth. 

Davkl  L  Boren,  U.S.  Senator 

Hank  Brown,  U.S.  Senator  


Hank  Brown 

Non  Brown,  Spouse  of  Senator 

Brown. 
Nan  Brown 

Ttm  Carisgaard.  Deputy  Staff  Di- 
ractor.  Select  Cornmittee  on  In- 
toiigence. 

Nancy  Caikci.  Executive  Assistant 
to  Senator  DeConcini. 

Thad  Cocfvan,  U.S.  Senator 

Thad  Cochran,  U.S.  Senator 


Rose  Cochran,  Spouse  of  Senator 

Chran. 
Rose  Cochran,  Spouse  of  Senator 

Cochran. 
Al  CuimMng,   Professkmai  Staff 

Member.  Select  Committee  on 

Inteligence. 
Dennis  DeConcini,  U.S.  Senator  .. 

Bob  Gratnm,  U.S.  Senator  

Adele  Graham,  Spouse  of  Senator 

Graham. 


Transportatk)n  within  host  country 
Transportation  within  host  country 
Transportation  wittW)  Iwst  country 


Meals  within  country,  January  1 3- 
15,  1993. 

Travel,  meals  and  lodging  within 
country,  November  13-14, 1993. 

Transportatkxi  within  country,  De- 
cember 14, 1993. 

Transportation  wittWr  country,  De- 
cember 16-17.  1993. 

TransportatkMi  within  country,  De- 
cember 16-17,  1993. 

Transportation  within  country,  De- 
cember 14, 1993. 

Transportatkm  within  host  country 


Transportation  within  host  country 

Transportatkm  within  country,  De- 
cember 14,  1993. 

Transportatkxi  within  Country,  De- 
cember 16-17, 1993. 

Transportatkm  within  Country,  De- 
cember 16-17,  1993. 

Transportatkm  wittun  country,  De- 
cember 14, 1993. 

Transportatkxi  within  host  country 


Transportaton  within  host  courrtry 
Transportatkxi  within  host  country 
Transportation  within  host  country 


22U.S.C.  1754(b) 

22U.S.C.  1754(b) 

22  U.S.C.  1754(b) „ 

(Bovemment  of  Japan 

Governments  of  Jordan  and  Iraq 

Govemment  of  Pakistan 

Government  of  Kuwait 

Goverrvnent  of  Kuwait _ 

Govemment  of  Pakistan 

22  U.S.C.  1754(b) __... 


22U.S.C.  1754(b)^ 

Govemment  of  Pakistan 
Government  of  Kuwait  ... 
Government  of  Kuwait  ... 
Govemment  of  Pakistan 
22  U.S.C.  1754(b) 


22  U.S.C.  1754(b) 
22U.S.C.  1754(b) 
22  U.S.C.  1754(b) 


22  U.S.C.  1754(b). 
22  U.S.C.  1754(b). 
22  U.S.C.  1754(b), 


Nonacc^>tance      woukf      cause 

donor  enterrassment 
Nonaoceptance     woukl     cause 

dorxx  embarrassment 
Nor>acceptance      wouM      cause 

donor  emtiarrassment 
Nonaooeptanoe     wouU     cause 

donor  embarrassment 
Nonacceptance     woukl     cause 

donor  embarrassment 
Nonaoceptarx»      woukl      cause 

donor  embarassment 
22  U.SXX  1754(b) 


22  U.S.C.  1754(trt. 
22  U.S.C.  1754(b) 
22  U.S.C.  1754(b) 
22  U.S.C.  1754(b). 
22  U.S.C.  1754(b). 
22  U.S.C.  1754(b). 


22  U.S.C.  1754(b). 
22  U.S.C.  1754(b). 
22  U.S.C.  1754(b). 
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United  States  Senate— Continued 

Report  of  Travel  or  E«pen»es  of  TrBveJ-Ca»en*ff  Year  1993 


Name  and  title  of  person  accept- 
ing travel  m  travel  Mpenses  con- 
sistent with  the  interests  of  the 
U.S.  Government 


Charles  E.  Grassiey.  U.S.  Senator 

Bart)ara  Grassiey.  Spouse  of  Sen- 
ator Grassiey. 

Mary  Hawkins,  Legislative  Director 
for  Senator  DeConcini. 

Laurie  Schultz  Heim,  Senior  Leg- 
islative Assistant  to  Senator  Jef- 
fords. 

Suzanne  C.  Hildick.  Legislative  Di- 
rector to  Senator  Hatfield. 

RdbeA  McArthur.  Legislative  As- 
sistant to  Senator  Cochran. 

Robert  McArthur  


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

aooepted  as  consistent  with  the 

interests  of  the  U.S.  Govemment 

and  occumng  outside  the  United 

States 


Urry  Pressler,  U.S.  Senator 
Larry  Pressler.  U.S.  Senator 


William  V.  Roth.  Jr..  U.S.  Senator 

Anne  Smith.  Professional  Staff 
Member  to  Committee  on  For- 
eign Relations. 

Brit  Snider.  Professional  Staff 
!Meotber  Select  Committee  on 
Intelligence. 

Arlen  Specter,  U.S.  Senator 

Joahn  Specter.  Spouseof  Senator 
Specter. 

Ctvis  Straub.  professioaal  Staff 
"Meniber.  Select  Committee  on 
Intelligence. 

Willian  Triplett.  Legislative  Coun- 
sel to  Senator  Pressler. 

William  Triplett  

Sally  Walsh.  De^llly  OiracHx,  Of- 
fice of  Interparliamentary  Serv- 
ices. 

Sally,  Waish 

Da«  Mtebbet.  Press  Secwtary  to 
Senator  Boren. 


Tiansport^ioo  ^within  host  country 
Transportation  within  host  country 

Tra.nsportation  within  host  country 

Travel,  meals  and  lodging  within 
country.  May  22-Jone  6.  1993. 

Meals  and  lodging  wrthin  country, 
October  3-9.  1993. 

Trarreportation  within  country.  De- 
cember 14.  1993. 

Transportation  within  country,  De- 
cember 16-17. 1993. 

Transportation  within  country  De- 
cember 14,  1993. 

Transportation  within  country  De- 
cember 16-17.  1993. 

Meals  wtttiin  country.  Janaury  14- 
15. 1993. 

Travel,  meals  and  lodging  within 
country.  May  21-June  6.  1993. 

Transportation  within  fust  country  1 


Transportation  within  host  country 
Transportation  within  host  country 

Tonsportation  within  lioat  country 


Transportation  within  country,  De- 
cember 14.  1993. 

Transportation  within  country,  De- 
cember ;t6-47..  .t993. 

Tranopertation  wiMii  tMmlry.  Oe- 
cember  16-17. 1993. 

Transportation  within  country,  De- 
cember 14.  1993. 

Towel,  tneals  «n«  todsing  wmw  -. 
country,  «itoiioiHbui  t3-4A.  iflW. } 


Identity  of  toreign  donor  and 
government 


22  U.S.C.  1754(b) 

22  U.S.C.  1754(b) 

22  U.S.C.  1754(b) 

Government  of  Russia „.,. 

Government  of  Germany 

Govemment  of  Pakistan  

Govemment  of  Kuwait  ..„ 

Government  of  Pakistan 

Government  of  Kuwait 

■Government  of  Japan , 

Government  of  Russia 

22  U.S.C.  1754(b)  „ _ 

22U.SX:.  1754(b) 

22  U.S.C.  1754(b) 

22  U.SC.  1754(b) 

Govemment  of  Pakistan 

Governmef««f  Kuwait 

Government  of  Kuwait  

Gei«rnment  of  Pakistan 

Governments  of  Jordan  amA  Iraq 


Agency:  U.S.  House  of  «EP«esENTAT»vES 
Report  of  Travel  or  Expenses  of  Travd 


Name  and  title  of  person  accept- 
ing travel  or  travel  expenses  con- 
sistent with  the  interests  of  the 
U.S.  Govemment 


Thomas  J.  Bliley.  INember  of  Con- 
gress. 


oriel  oescfipiien  antl  estimBletf 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 

interests  of  the  U.S.  Govemment 

•and  occurring  outside  the  United 

States 


Round  trip  ground  transportatkm 
between  Paris  and  St.  Pierre 
des  Corps  and  between  St 
Pien'e  des  Corps  and  Vouvray. 
and  food  for  Member  and 
Spouse.  April  10.  1993. 


'Iilentity  of  foreign  tlonor  and 
■gwwrnrrtent 


Sooiete  Mntionote  «  Ohemin  Oe 
Facs  ^Q«\emmefitor  Fiano^. 


Circumstances  justifying 
acceptance 


22  U.S.C.  1754(b). 
22  U.S.C.  1754(b). 

22  U.S.C.  1754(b). 

Nonacceptance      wouW      cause 
donor  emtjarassment. 

Nonacceptance      wouW      cause 

donor  embarrassment 
Nonacceptance      wouW      cause 

donor  embarrassment. 
Nonacceptance      wouW      cause 

donor  emtarrassment 
Nonacceptance      wouW      cause 

donor  embarrassment. 
Nonacceptance      vwxiW      cause 

donor  ernbarrassinBnt 
Nonacceptance      would      cause 

donor  embarrassment. 
Nonacceptance      woukJ      cause 

dorror  embarrassment. 

22  U.S.C.  1754fW. 


22  U.S.C.  1754(b). 
22  U.S.C.  1754(b). 

22  U.S.C.  1754(W. 


Nonacceptance      wouW      cause 

donor  embarrassement 
Nonacceptance      wouW      cause 

florwr  emtiarrassment. 
Nonacceptance      vvoutd      cause 

donor  emtarrassment 

Nonacceptance      wouW      cause 

donor  emt>arrassment. 
Norracceptance      wouM      cause 

dorx>r  emtarrassment. 


Circumstances  justifying 
acceptance 


Authorized       by        5       U  S  C 
§7342(c)(1KB)(«). 
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Agency:  U.S.  house  of  Representatives— Continued 

Report  of  Travel  or  Expenses  of  Travel 


Name  and  tttle  of  person  accept- 
ing travel  or  travel  expenses  con- 
sislenl  wHh  the  imerests  of  ttie 
U.S.  Government 


John  D.  Dingell.  Mefnt)er  of  Coiv 
grass. 


Barney  Frank,  Mecnber  of  Con- 
gress. 


Barney  Frank,  Memt)er  of  Corv 

gress. 
Paul  E.  Gillmor,  Member  of  Corv 

gress. 


Thomas  J.  Manton,  Member  of 
Congress. 


Edward  J.  Marfcey,   Member  of 
Congress. 


Cartes  J.  Moorhead,  Member  of 
Congress. 


Michael    G.    Oxiey,    Member   of 
Congress. 


Al  Swift,  Memt)er  of  Congress 


Edolphus  Towns,  Member  of  Con- 
gress. 


Craig  A.  Washington,  Member  of 
Congress. 


Brief  descriptkm  and  estimated 
value  of  travel  or  travel  expemes 

accepted  as  consistent  with  the 

interests  of  the  U.S.  Government 

and  occurring  outskJe  the  United 

States 


RouTKl  trip  ground  tiansportation 
between  Paris  and  SL  Pierre 
des  Corps  and  between  St. 
Pierre  des  Corps  and  Vouvray, 
and  food  for  Member  and 
Spouse,  April  10, 1993. 

One  night  kxjging  in  Praia,  Cape 
Verde,  Sept.  2,  1993;  one 
nighrs  kxlging  in  Sal,  Cape 
Verde,  Sept  3. 1993. 

3  nights  kxlging  in  Azores,  Por- 
tugal, August  18-2a  1993. 

Round  trip  ground  tnansportatkjn 
between  Paris  and  St.  Pierre 
des  Corps  and  between  St. 
Pierre  des  Corps  and  Vouvray, 
and  food  for  Memtwr  and 
Spouse,  April  10, 1993. 

Round  trip  ground  tnansportatten 
t)etween  Paris  and  St.  Pierre 
des  Corps  and  between  St. 
Pierre  des  Corps  and  Vouvray, 
and    food    for    Member    and 

'  Spouse,  April  10, 1993. 

Round  trip  ground  tmnsportatkm 
between  Paris  and  St.  Pierre 
des  Corps  and  between  St. 
Piene  des  Corps  arvl  Vouvray, 
and  food  for  Member  and 
Spouse,  April  10,  1993. 

Round  trip  ground  transportation 
between  Paris  and  St.  Pierre 
des  Corps  and  between  St. 
Pierre  des  Corps  and  Vouvray, 
and  food  for  Member  and 
Spouse,  April  10.  1993. 

Round  trip  ground  transpcrtatton 
between  Paris  and  St.  Pierre 
des  Corps  and  between  St. 
Pierre  des  Corps  and  Vouvray, 
and  food  for  Memt)er  and 
Spouse,  April  10,  1993. 

RourKl  trip  ground  transportatfon 
between  Paris  and  St.  Pierre 
des  Corps  and  between  St. 
Pierre  des  Corps  and  Vouvray, 
and  food  for  Member  and 
Spouse,  April  10.  1993. 

Round  trip  ground  transportation 
between  Paris  and  St.  Pierre 
des  Corps  and  between  St. 
Pierre  des  Corps  and  Vouvray, 
and  food  for  Member  and 
Spouse,  April  10,  1993. 

Round  trip  ground  tnansportatkm 
between  Paris  and  St.  Pierre 
des  Corps  and  between  St. 
Pierre  des  Corps  and  Vouvray, 
and  food  for  Member  and 
Spouse,  April  10.  1993. 


Identity  of  foreign  donor  and 
government 


Societe  National  De  Chemin  de 
Fers  (Government  of  France). 


Republic  of  Cape  Verde 


Regional  Government  of  Azores  .. 

Societe  Nationale  de  Chemin  De 
Fers  (Government  of  France). 


Societe  Nationale  de  Chemin  De 
Fers  (Government  of  France). 


Societe  Nationale  de  Chemin  De 
Fers  (Government  of  France). 


Societe  Nationale  de  Chemin  De 
Fers  (Government  of  France). 


Societe  Nationale  de  Chemin  De 
Fers  (Government  of  France). 


Societe  Nationale  de  Chemin  de 
Fers  (Government  of  France). 


Societe  Nationale  de  Chemin  De 
Fers  (Government  of  France). 


Societe  Nationale  de  Chemin  De 
Fers  (Government  of  France). 


Circumstances  justifying 
acceptance 


Authorized       by       5       U.S.C. 
§7342(c)(1){B)(ii). 


Auttiorized       by       5       U.S.C. 
§7342(c)(1)(B)(H). 


Authorized       t>y       5       U.S.C. 

§  7342(0(1  )(B)(ii). 
Authorized       by       5       U.S.C. 

§7342(c)(1)(B)(H). 


Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 


AuttHKized       by       5       US.C. 
§7342(0(1)(B)(ii). 


Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(H). 


Authorized       by       5       U.S.C. 
§7342(0(1)(B)(ii). 


AuttKxized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 


Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 


Authorized       by       5       U.S.C. 
§7342(0(i)(B)(ii). 
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^eewor:  U.S.  house  of  Representatives— Corrhnued 

WepertotTrava^CupwisesotTTavel 


Name  and  tito  of  person  accept- 
ing tnwei  tx  towBl  Mi^Boaes  con- 
sistent wMh  itaintarests  of  the 
U.S.  Government 


Sharen  E.  Davis,  Committee  on 
Energy  andCbrnmerce. 


Margaret  A.  Dubin,  Committee  on 
Energy  and  Commerce. 


Arthur  Endres,  Subcommittee  on 
Transportation  and  hazardous 
Materials. 


Dennis  B.  Fitzgibbons,  Committee 
on  Energy  and  Commerce. 


Enere  H.  Levi,  Committee  on  For- 
eign Affairs. 


Thomas  C.  Montgomery,  Commit- 
tee on  Energy  and  Commerce. 

Enc  Niles,  Subcommittee  on 
Transportation  and  Hazardous 
Materials. 


Karl  Rhoads.  Rep.  Eliot  L.  £ngel 


Alan  J.  Roth,  Committee  cri  En- 
ergy and  Commerce. 


Donald  Shriber,  Committee  on  En- 
ergy and  Commerce. 


David  g.  Tittswortti.  Committee  on 
Energy  and  Commerce. 


Lu&en  E.  Blackwefl.  Member  of 

Congress. 
Corlis      Clenwnts-James.      Rep. 

Lucien  E.  Blackwell. 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

acoepM  BS'Osnsistent  wi»  the 

interests  of  Itae  U.S.  Government 

and  occurring  outside  the  United 

States 


Aound  trip  ground  bansportation 
between  Paris  and  St.  Pierre 
des  Corps  and  betv»een  St. 
Pierre  des  Coips  and  Vouutay, 
and  food  for  Member  and 
Spouse.  April  10, 1993. 

Rourxj  trip  ground  transportation 
between  Paris  and  St.  F>ien-e 
des  Corps  aad  tietwaen  SL 
Pierre  des  Coips  arxj  Vouvray^ 
and  food  for  Member  and 
Spouse.  April  10,  1993. 

Ground  transportation  from  Den- 
mark to  Germany,  'Gemiany  to 
France  and  round  trip  from  Ma- 
dnd  to  /from  Cordoba.  Spain, 
May  2S-0une  4.  1993. 

Round  trip  ground  transportation 
between  Paris  and  St.  Piene 
des  Corps  and  between  St. 
Piene  des  Corps  and  Vouvray, 
and  food  for  Member  and 
Spouse,  April  10.  1993. 

Food,  lodging  and  transportation 
from  Beijing  to  Chengdu; 
Ctiengdu  to  Guangztxju;  boat 
travel  from  Zuhai  to  Hong  Kong, 
April  3-18.  19S3. 

Food,  lodging,  air  and  t)us  trans- 
portation within  Germany,  April 
2&— May  7.  1993. 

Ground  transportation  from  Den- 
mark to  Germany,   from  Ger-j 
rriany  to  F^rance  and  round  trip  I 
from  Mardrid  ta'from  Cordoba. 
Spain.  May  2S— June  4.  1993. 

Food,  lodging  and  trar^portation , 
withm  Moscow;  transportation  to 
and  from  Sergeev  Posad,  May 
21— June  1993. 

RoLrr^d  trip  ground  traf^sportation 
tjetween  Pans  and  St.  Plene 
des  Corps  and  between  St. 
Pierre  des  Ccrps  and  Vouvray, 
and  food  for  Men'.ber  and 
Spouse,  April  10,  1993. 

RoufXJ  trip  ground  transportation 
between  Paris  and  Si.  Pierre 
des  Corps  and  between  St. 
Pierre  <Jes  Corps  and  Vouvray. 
and  food  tor  Member  and 
Spouse.  April  10.  1993. 

Round  trip  ground  transportation 
between  Pans  and  St.  Pierre 
des  Corps  arxJ  t)efween  St. 
Pierre  des  Corps  and  Vouvray. 
and  food  for  Memtier  and 
Spouse.  April  10.  1993. 

Food,  lodging  to  guinea.  12/12- 
1 7/92. 

Food,  lodging  to  Guinea.  12/12- 
17/92. 


Identity  of  fcreign  6onor  and 
government 


Societe  Watiooate  de  Chemin  De 
Fers  (Government  ofTrance). 


Societe  Mationale  He  Cbemm  De 
Fers  (Government of  France). 


Danish  State  Ftaifways.  German 
Federal  Railways.  French  Na- 
tional Ftaflways  and  Spanish 
N^k}nal  Railway. 

Societe  Nationale  de  Chemin  De 
Fers  (Government  of  France) 


People's  Republic  of  China 


Bundestag'Bundesral  of  the  FRG 


Danish  State  Railways,  German 
Federal  Railways.  French  ■Na- 
tional Railways  and  Spanish 
National  Railway. 

Russian  Paritan~ent _ 


Societe  Nationale  de  Chemm  De 
Fers  (Goverrment  of  France). 


Societe  Natioriate  de  Chemin  De 
Fers  {Government  of  France). 


Societe  Nationale  de  Ctwmin  De 
Fers  (Government  of  France) 


Guinea 
Guinea 


Cffcumstarces  )ustif  ying 
acc^itarxx 


AothorizBd        by        5        USC 

§  7342(0(1  )(B)(li). 


Authorized       by       5       USC 
§  7342(0(1  )(B)(li). 


Authorized        by        5        USC 
§  7342(0(1  )(B)(ii). 


Authorized        by        5        U.S  C 

§7342(C)(1MB)(«). 


Authorized        by        5        USC 
§7342(0(l)(B)(ii) 


Aumoized       by        5        USC 

§7342(c)(1)(B)(ii) 

Authonzed        by       5    -  US  C 
§  7342(0(1  ){B)(i») 


Authonzed        by        5        USC. 
§7342(c>(1)(B)(ui 


Authorized        by         5        USC 

§7342fc!(*){B)('il 


AutfK>rized        by        5        U.S  C 

§7342(C)(l)(BMi.). 


Authonzed        tjy        5        USC 

§7342(0(l)'B)(i.) 


Authorized        by        5        U.SC 

§  7342(0(1  )(B)(ii). 
Authorized        t)y        5        U.S.C 

§7342(0(1)(B)(ii). 
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Agfncy:  U.S.  House  of  Representatives— Continued 

Report  of  Travel  or  Expenses  of  Travel 


Name  and  title  of  person  accept- 
ing travel  or  travel  expenses  corv 
sistent  with  the  interests  of  the 
U.S.  Government 


Karl  Rhoads.  Rep.  Etiot  Engel 


Tomie    St.     Hill,     Rep.     Lucien 
Blackwell. 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 

interests  of  the  U.S.  Government 

and  occurring  outside  the  United 

States 


Helicopter  tour,  car  between  air- 
port, hotel  and  meetings,  4/40- 
22/92. 

food,  lodging  to  Guinea,  12/1217/ 
92. 


Identity  of  foreign  donor  and 
government 


Hong  Kong  Economic  and  Trade 
Affairs. 

Guinea  „ 


Circumstances  justifying 
acceptance 


Authorized       by       5       U.S.C. 
§7342(c)(1)(B)(li). 

Authorized       by       5       U.S.C 
§7342(c)(1)(B)(ii). 


AGENCY:  UNITED  STATES  DEPARTMENT  OF  AGRICULTURE 
Report  of  Travel  or  Expenses  of  Travel 


Name  arxl  title  of  person  acce(^- 
ing  travel  or  travel  expenses  con- 
sistent with  the  interests  of  the 
U.S.  Govemment 


Gene  l^amkoong.  Research  Ge- 
neticist, Forest  Service,  British 
Columbia,  Canada. 

Gene  Namkoong,  Research  Ge- 
neticist, Forest  Service,  British 
Coiumbta,  Canada. 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  wrth  the 

interests  of  the  U.S.  Govemment 

and  occurring  outside  the  United 

States 


Trip  to  Chiang  Mai  Thailand,  June 
6,  1993,  S2,900  (Travel,  Hotel  & 
Meals). 

Trip  to  Toronto,  Canada,  Novem- 
ber 18.  1993,  $1,200  (Travel, 
Hotel  &  Meals). 


Identity  of  foreign  donor  and 
government 


Asian-Canadian  International  De- 
velopment Agency. 

Ministry  of  Equipment,  Canada  .... 


Circumstances  justifying 
acceptance 


Attend    meeting    at    request    of 
donor  agency. 

Attend    nieeting    at    request    of 
donor  agency. 


AGENCY:  United  States  Department  of  Agriculture 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
emment 


Carol  House,  Microbiologist,  Vet- 
erinary Service,  National  Veteri- 
nary Service  Laboratory,  For- 
eign Animal  Disease  Diagnostic 
Laboratory,  Animal  and  Plant 
Health  Inspection  Sen/ice. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


Mupid-2  Mini  Gel  electrophoresis 
system  (2  sets);  Reed— Sep- 
tember 3,  1993.  Est.  Value— 
S500.  Current  disposition: 
Equipment  has  been  added  to 
the  inventory  of  tfi«  Foreign  Ani- 
mal Disease  Diagnostic  Labora- 
tory. Plum  Island,  NY. 


Identity  of  foreign  donor  and 
government 


Dr.  Y.L.  Lin,  Taiwan,  Republic  of 
China,  Staff  member  of  the  Pro- 
vincial Research  Institute  for 
Animal  Health,  Republic  of 
China. 


Circumstances  justifying 
acceptance 


Gift  delivered  following  departure 
of  donor  from  ttie  United  States. 
Non-acceptance  would  have 
caused  emtiarrassment  to  the 
donor. 


Agency:  Department  of  the  Air  Force 

I    Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
emment 


Captain  Louis  Foehrkolb,  Chief, 
Fuels  Management  Flight.  374th 
Supply  Squadron,  Yokota  Air 
Base,  Japan. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Govemment, 
estimateed  value,  and  current  dis- 
position or  location 


Dragon-crested  Samurai  warrior 
helmet  in  glass  case.  Reed— 
September  12,  1993.  Est. 
Value— 3400.00.  On  official  dis- 
play in  the  Fuels  Conference 
Room,  Building  4137,  Yokota 
Air  Base,  Japan. 


Identity  of  foreign  donor  and  gov- 
ernment 


Major  Kiyama,  Chief  of  Supply, 
Japan  Air  Self  Defense  Forces, 
Iruma  Air  Base,  Japan. 


Circumstances  justifying  accept- 
ance 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 
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agency:  Department  of  the  Air  Force— Continued 

Report  of  Tangitde  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Major  General  George  B.  Har- 
rison, Commander.  Air  Warfare 
Center,  Eglin  Air  Force  Base, 
Florida. 


General  Merrill  A.  McPeak,  Chief 
of  Staff,  United  States  Air  Force. 


General  Merrill  A.  McPeak,  Chief 
of  Staff,  United  States  Air  Force. 


General  and  Mrs.  Merrill  A. 
McPeak,  Chief  of  Staff,  United 
States  Air  Force. 


Gift,  date  of  acceptance  on  ttehalf 

of  the  U.S.  Govemment, 
estimateed  value,  and  cun-ent  dis- 
position or  location 


General  Henry  Viccellio,  Jr„  Com- 
mander. Air  Education  and 
Traning  Command.  Randolph 
Air  Force  Base.  Texas. 


i 


GoW  ceremonial  sword.  Reed— 
July  11,  1993.  Est.  Value— 
S300.00.  Being  held  at  HQ  Air 
Force  Military  Personnel  Center, 
Recognition  and  Special  Pro- 
grams Division,  Randolph  Air 
Force  Base,  Texas,  pending 
disposition  instnxtions  for  turn- 
in  to  GSA. 

Pakistani  mg  with  Pakistan  Air 
Force  Seal.  Reed— November 
13.  1994.  Est.  Value-«450.00. 
On  official  display  at  Air  House, 
the  official  resklence  of  General 
and  Mrs.  McPeak. 

Pakistani  rug  with  white  border 
(green/copper  tint).  Reed—No- 
vember 15.  1993.  Est.  Value— 
$350.00.  On  official  display  at 
Air  House,  the  offtoial  residence 
of  General  and  Mrs.  McPeak. 

GoW  bracelet.  Reed— November 
10.  1993.  Est  Value-«550.00. 
Being  held  in  fte  office  of  the 
Chief  of  Staff.  Room  4E925.  the 
Pentagon.  Washington.  D.C.. 
pending  transfer  to  GSA  for  dis- 
positnn.  General  and  l«4rs. 
McPeak  do  not  desire  to  partk> 
pate  in  sale. 

Oriental  Rug.  Reed— October  26, 
1993.  Est  Value— $450.00.  On 
official  display  In  the  Air  Edu- 
catkm  and  Training  Command- 
er's resklence,  Randolph  Air 
Force  Base.  Texas. 


Identity  of  foreign  donor  and  gov- 
ernment 


Colonel  Saber  Al-Sawedan,  Chief 
of  Staff,  Kuwait  Air  Force. 


Air  Chief  Marshall  Farooq  Khan, 
Chief  of  Staff,  Pakistan  Air 
Force. 


General   Waheed,   Chief   of   the 
Army  Staff  of  Pakistan. 


Air  Chief  Marshall  Farooq  Khan, 
Chief  of  Staff,  Pakistan  Air 
Force. 


Circumstcinces  justifying  accept- 
ance 


Nofvacceptance  wouk]  have 
caused  emtan-assment  to 
donor  and  U.S.  Government 


Lt.  General  Ahmed  Behery,  Conv 
mander.  Royal  Saudi  Air  Force. 


Non-acceptance  would  have 
caused  emban-assment  to 
donor  and  U.S.  Govemment. 


Norvacceptance  would  have 
caused  emban-assmont  to 
donor  and  U.S.  Govemment. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


Non-acceptanee  woukj  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


Agency:  U.S.  Arms  Control  and  Disarmament  agency 

Report  of  Travel  or  Expenses  of  Travel 


Name  and  title  of  person  accept- 
ing travel  or  travel  expenses  con- 
sistent with  the  interests  of  the 
U.S.  Government 


Amb.  Stephen  J.  Ledogar,  U.S. 
Representative  to  the  Con- 
ference on  Disanmamerrt,  Gene- 
va, Switzerland. 


Brief  descriptkin  and  estimated 
value  of  travelor  travel  expenses 

accepted  as  consistent  wtth  the 

interests  of  the  U.S.  Govemment 

and  occurring  outskle  the  United 

States 


Recd.->June  15.  1993.  Est. 
Value— $1700.  Expended  for 
airfare  and  hotel. 


Identity  of  foreign  domr  and 
government 


Govl  of  Norway 


Circumstances  justifying 
acceptance 


To  attend  the  25th  Anniversary  of 
NORSAR  atong  with  other  CD 
Ambassadors  from  Geneva  in 
Osk). 


Agency:  Department  of  the  Army 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


LTG  Johnnie  H.  Coms.  Com- 
mander. U.S.  Army.  Pacific, 
fort  Shatter.  HI  96858. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Govemment.  esti- 
mated value,  and  current  disposi- 
tk>n  or  kx:atk>n 


Strand  of  Pearls.  Reed— Septem- 
ber 1991.  Est  Value— $375.00. 
Reported  to  GSA  March  24, 
1993.  Pending  transfer  to  GSA. 


kJentity  of  foreign  donor  and 
govemment 


GEN  Atsushi  Shima.  Chief  of 
Staff.  Japanese  Ground  Self- 
Defense  Forces. 


Circumstances  justifying 
acceptance 


Norvacceptance  woukJ  have 
caused  embarrassment  to 
dorror. 
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AGENCY:  DEPARTMENT  OF  THE  ARMY— Continued 
Report  o<  TangJbie  Gifts 


Name  and  title  at  person  accept- 
ing gift  on  t>ehalf  o(  the  U.S.  Gov- 
ernment 


Gift,  date  of  acceptance  on  txhalf 

of  the  U.S.  Government,  esti- 
mated value,  and  ctm-ent  disposi- 
tion or  location 


Identity  of  foreign  donor  and 
government 


Circumstances  justifying 
acceptance 


LTG  James  R.  Ellis,  Commander, 
U.S.  Amiy  Forces  Command, 
Fort  McPherson,  GA  30330. 


GEN  David  M.  Maddox,  Com- 
mander in  Ctiief,  U.S.  Army, 
Europe,  and  Seventh  Army, 
APO  AE  09014. 


COL  Robert  E.  Pilnaceh,  Public 
AHairs  Officer,  U.S.  Forces, 
Korea.  APO  AP  96205. 


GEN  J.  M.  ShaflkasvOi.  Ctninnan. 
Joint  Ctiiefs  of  Staff.  Wasfiing- 
ton.  DC  20318. 


MG  J.  B.  Taylor,  Deputy  Conv 
mander.  U.S.  Amiy  Forces 
Centrafi  Command.  Fort 
McPherson,  QA  30330. 


One  Patostani  Rug  (3'x57"). 
Reed— October  21,  1992.  Est 
Value— $381 .66.  Reported  to 
GSA  March  24,  1993.  Sold  to 
donee  August  23, 1993. 

One  Impressionistic  Print  (Serial 
nuwbet  82/850).  Reed— Octo- 
ber 4,  1993.  Est  Value— 
$500.00.  Will  b«  reported  to 
GSA.  Approved  tor  offictal  dis- 
play. 

Two  "Dragon"  Paintings.  Reed — 
February  2,  199a  Est  Value— 
$6,000.00.  WiH  be  reported  to 
GSA.  Approved  for  officiai  dis- 
play. 

Ceramic  Vase  (cirta  ^X)  B.C.). 
Recd-July  19.  1993.  Est. 
Value — Unknown.  Will  fc>e  re- 
ported to  GSA.  Approved  for  of- 
ficial display. 

18K  GoW  Women^  Wrist  Watch 
with  Diamond  and  an  "Efie 
Bleu."  Bud  Wood,  Cigar  Humi- 
dor. Est  Value-$4.440.00.  Will 
be  reported  to  QSA.  Approved 
for  official  use. 


GEN  Asif  Nawaz,  Pakistan  Chief 
of  Staff. 


Mr.  Joseph  Zom,  President  of  the 
German-Americain  Friendship 
Council. 


Mr.  JeuTiQ  Par1(,  Korean  Artist 


GEN!  Dimitrios  Skarvelis,  Chief, 
hteltenic  Natk}(^  Defertse  Gen- 
eral Staff. 


Prince  Mitib  bin  Abdkilah,  Deputy 
Chief  of  MiNtary  Organization  of 
the  Saudi  Aratiian  Natkmal 
Guard. 


Norv-acceptance  would  fuvb 
caused  enntarrassment  to 
donor. 


Ncrvacceptance  woukj  tiave 
caused  embanassment  to  U.S. 
Government. 


Norvacceptance  would  have 
caused  embarrassment  to 
donor. 


Nton-acceptance  would  have 
caused  embanassment  to 
donor. 


Norvacceptanoe  would  have 
caused  embarrassment  to 
donor. 


AGENCY:  CENTRAL  INTELUGENCE  AGENCY 
Report  of  Tangible  Gifts— 1993 


Name  arxl  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Gift,  date  of  acceptance  on  tjehalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  k)cation 


Identity  of  foreign  donor  and 
government 


Circumstances  justifying 
acceptance 


R.    James    Woolsey, 
Central  Intelligence. 


Director, 


R.    James    Woolsey. 
Central  Intelligence. 


Director. 


R.    James     Woolsey, 
Central  Intelligence. 


Director. 


Middle  Eastern  pottery  ewer,  circa 
1st  Century  B.C.— 2nd  Century 
AD.  The  bulbous  body  with  ta- 
pered base  and  strap  handte 
contirHjing  to  cylindrical  neck 
with  flared  rim.  H:  4  inches. 
R«*c'd.— ie  Mar  93.  Est.  value— 
$500.00  (Subject  to  Authentca- 
tion).  To  be  retained  for  official 
display. 

Lladro  figure  of  Don  Quixote. 
Seated  arxl  holding  a  sword. 
Blue  printed  factory  mark  im- 
pressed numlser  53/57.  H:  8'/i 
inches.  RecU— 28  Apr  93.  Est. 
value — S450.00.  To  be  retained 
for  officiaf  display. 

Semt-precious  stent  and  enam- 
eled silver  metal  dagger.  With 
horn  handle  and  braided  white 
silk  cord.  In  fitted  case.  L:  over- 
all 17V4  inches.  Rec'd.— 19  Apr 
93.  Est  value— $300.00.  To  be 
retained  for  officiai  display. 


5  U.S.C.  7342(f)(4) 


Non-acceptance  wouki  have 
caused  emt>anassment  to 
donor  and  U.S.  Government. 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) . 


Non-acceptance  wouki  fiave 
caused  embarrassment  to 
donor  and  U.S.  GoverrunenL 


Non-acceptance  would  have 
caused  embanassment  to 
donor  and  U.S.  Government 
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Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


R.     James    Woolsey, 
Central  Intelligence. 


R.    James    Woolsey 
Central  Intelligence. 


Director, 


R.    James    Woolsey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  Intelligence. 


R.    J^mes    Woolsey, 
Central  Intelligence. 


R.     James    Woolsey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  Intelligence. 


Director, 


Director, 


Director, 


Director, 


Director, 


Director, 


R.     James     Woolsey, 
Central  Intelligence. 


Director, 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


Pewter  equestrian  sculpture  of 
Cavalryman  Jumping  a  Fallen 
Horse.  On  rrxjttled  Ixownish- 
gray  base.  H:  of  figure  5'/fe 
inches.  Rec'd.-4  May  93. 'Est. 
value— S500.00.  To  be  retained 
for  official  display. 

Gray  reptile  pocketbook  with  mag- 
netic clasp;  together  with  shoul- 
der strap.  L  10'y^  inches. 
Rec'd.— 1 1  Apr  93.  Est.  value— 
$250.00.  To  be  retained  for  offi- 
cial display. 

Middle    Eastern    ten-a-cotta    tile 
shard.   Mounted  on  aqua-blue 
velvet  and  olive  wood  slanting 
stand.  L:  of  shard  4%  inches. 
Rec'd.— 9  Apr  93.  Est  value— 
$250.00.  To  be  retained  for  offi- 
cial display. 
Framed  color  print.  Offset  color 
print,  framed.  29  x  I3'>fe  Inches. 
.    Rec'd.— 8  Apr  93.  Est.  value— 
$350.00.  To  be  retained  for  offi- 
cial display. 
Partial  gilt  sterling  relief  sculpture 
nxwnted    on    mottled    creanv 
rouge  mart)le  base.  L;  of  sculp- 
ture 6V«  incfies.  Rec'd.— 8  Apr 
93.  Est.  value— $350.00.  To  be 
retained  for  official  display. 
Middle  Eastem  Terra-cotta  ewer, 
circa    1st    Century    B.C.— 2nd 
Century  A.D.  The  slightly  bul- 
bous body  with  tapered  base 
and  strap  handle  continuing  to 
cylindrical  neck  with  flared  rim. 
H:  6  inches.  Rec'd.— 7  Apr  93. 
Est.  value— $750.00  (Subject  to 
authentication).  To  be  retained 
for  official  display. 
Middle  Eastern  woven  rug.  86  y 
67  inches.  Three  panels  sewn 
together  and  woven  with  hori- 
zontal       geometric        designs 
worked  in  blues,  yellows,  and 
reds,     with     tasseled     edges. 
Rec'd.— 6  Apr  33.  Est.  value— 
3750.00.  To  be  retained  for  offi- 
cial display. 
Parquetry   mother-of-pearl   coffee 
set.  Consisting  of  ewer  and  si;( 
nfX)ther-of-peart    mounted    por- 
celain handleless  cups,  in  fitted 
case.   H:   of  coffee  pot   13V4 
inches  including  twist-off  finial. 
Rec'd.— 18  Jun  93.  Est.  value— 
$500.00,  To  be  retained  for  offi- 
cial display. 


Identity  of  foreign  donor  and 
government 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(0(4) 


5  U.S.C.  7342(0(4) 


Circumstances  justifying 
acceptance 


5  U.S.C.  7342(0(4) 


5  U.S.C.  7342(0(4) 


5  U.S.C.  7342(0(4) 


5  U.S.C.  7342(0(4) 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  woukj  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  woukJ  have 
caused  emban-assment  to 
donor  and  U.S.  Government 


Non-accept£ince  woukj  have 
caused  embanassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  emban-.-  ssment  to 
donor  and  U.S.  Gc  /emment. 


5  U.S.C.  7342(0(4) 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government 
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Name  and  title  of  person  accept- 
ing gill  on  behaN  of  the  U.S.  Gov- 
8nt 


R.    James    Woolsey, 
Central  intelligence. 


Director, 


R.     James     Wooisey, 
Central  InteBigence. 


Director, 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Govemmerrt,  esti- 
mated value,  and  current  disposi- 
tion or  location 


R.     James    Wooisey, 
Gerrtrai  Intelligence. 


Director, 


R.     James     Woolsey. 
Central  Intelligence. 


Director, 


R.     James     Woolsey, 
Cential  fnteUigence. 


Direclor. 


R      James     Woolsey 
Centra'  IrUeliioence. 


L-'iieclor 


Parcel  gilt  silver  and  malachite  in- 
cense burner.  The  square  ta- 
pered body  with  raised  and 
chased  leafage  decoration  on 
gilt  ground  centering  a  round 
malachite  roundel  enclosing  a 
removable  pierced  lid,  and 
raised  on  a  mBlachite  rour>d 
stepped  standand  with  parcel 
gilt  bulbous  collar.  800  standard 
mark.  H:  1274  inches.  Rec'd.— 
12  Apr  93.  Est  value— 
S2,500.00.  To  be  retained  for 
ofTicial  display. 

Silver  footed  bowl,  chrysan- 
ttiemum-form  with  rourxJ  flared 
lobed  shallow  body,  and  raised 
on  three  cast  leafage  saoll  feet. 
D:  9%  inches.  Wt.  12  oz. 
Rec'd.— 1 1  Apr  93.  Est.  value— 
S700.00.  To  be  retained  for  offi- 
cial display. 

Engraved  silver  charger.  Round 
with  scalloped  border;  the 
central  ground  engraved  with 
scenes  within  an  engraved  lotus 
border.  D:  11'>i3  inches.  Wt.  18 
oz.  Rec'd.- 11  Apr  93.  Est 
value— Si, OOO.oa  To  be  re- 
tained for  official  display. 

Pair  of  repousse  silver  covered 
urns.  Each  butNxn  body  with 
repousse  and  chased  leafage 
banding  continuing  to  a  flared 
rim  with  removable  domed  lid 
a.-Td  urn  finial.  H:  8^/fe  inches. 
Total  weight  approximately  20 
oz.  Rec'd.— 11  Apr  93.  Est 
value— SI  ,500.Ca  To  be  re- 
tained for  official  display. 

Middle  Eastern  rug.  8  feet  x  5.8 
feet.  Seige  ground  with  geo- 
metric flora!  medallions  wortCed 
In  shaded  txown  and  beiges, 
and  leafage  guard  border.  Note: 
some  staining  to  middie. 
Rec'd— 12  Jul  93.  Est.  vaije— 
51,000.00.  To  be  re'tained  (or 
oftclal  dirj;:3y. 

Elae  enameled  cuftbred  pesri  and 
turqtio;se  nxHjnted  gilt  siSvei 
presentation  dagger.  The  ta- 
per'-d  sfieath  with  biue  lea^c.ge 
en.arr,eled  parc-i  within  a  c^.S3e<3 
leafage  gill  silver  border;  the 
openwork  scroliirfg  vine  hiit,  set 
vA'&\  ioui  cultured  pearls  (each 
rrvsasuring  approxiniately  4 mm), 
an  octagonal  handle  with  pom- 
mel set  With  round  cabochion 
turquoise  measdhr^g  apptoxi- 
mately  9m.  In  bifae  velvet  lined 
fitted  case.  Rec'd. — 3  Jun  93. 
Est.  value— SI. 500.00.  To  be 
retained  for  official  display. 


Wentity  of  foreign  donor  and 
government 


5  US  C.  7342(f)(4) 


5  U.S.C.  7342(0(4) 


5  use.  7342(0(4) 


5  U.S.G.  7342(0(4) 


5  use  7342(f)(4) 


L-  U  ijC   7?^:'i)'4) 


Circumstances  justifying 
acceptance 


Non-acceptarKe  would  have 
caused  emtjarrassment  to 
donor  and  U.S.  Government. 


Nornacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemmert 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Norvacceplance  would  haie 
caused  embarrassment  to 
donoi  and  U.S.  Govemmer.t 


Non-accep?ar>ce  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemmenf 
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Na.Tje  and  title  of  person  accept- 
ing gm  on  behalf  of  ttie  U.S.  Gov- 
ernment 


R.     James    Wodsey. 
Central  IntBligenoe. 


Director. 


R.    James    Woolsey. 
Central  Intelligence. 


Director. 


R.    James    Woolsey. 
Central  Intelligence. 


Director. 


R.    James    Woolsey. 
Central  Intelligence. 


Director. 


R.    James    Woolsey. 
Central  itnteHigenoe. 


R.    James    M/oolsey.. 
Central  4nMiigenee. 


Director. 


Owector, 


R.    James    Woolsey. 
Central  Intelligence. 


R.    James    Woolsey, 
Central  Intelligence. 


Director, 


Director. 


AGENCY:  Central  ^nteluqewe  Agency— Continued 

Repert  of  Tangtofe  Gifts— 1993 


Gift  date  of  acceptarx^e  on  behalf 

of  the  U.S.  QtMemmeflt.  esti- 
mated value,  and  current  disposi- 
tion or  location 


Pistol.  .58  caliber  flinVoCk  »eplica. 
The  tiarrel  having  engraved 
presentation  with  steel  flintlock 
mechanism  and  tyass  finger 
guard:  the  walnut  stock  inlaid 
with  tvass  scrolling  vines;  to- 
gether with  removat>le  ranrwod. 
In  fitted  case.  L:  ovetaH  16 
inches.  Rec'd.— 2  Jun  93.  Est. 
value— S500.00.  To  be  retained 
for  official  display.. 

Pistol.  .50  caliber  replica  cap 
nljall  cased.  The  chrome  plated 
fciarrel  with  chrome  plated  cap 
and  ball  mechanism  and  finger 
guard,  on  carved  fruitwood 
stock.  In  fitted  walnut  case  with 
acTPSsories.  L:  ef  -pistol  ib^/k 
inches  flec'd.-31  May  93.  Est 
value-S750.00.  To  be  retained 
for  offlcial  display. 

Repousse  silver  footed  oval  sfial- 
tow  bowl,  contemporary.  Within 
a  floral  leafage  repousse  txxder 
and  scailoped  rim,  and  raised 
on  iour  cast  teafige  Jeet  4^  )4 
inches.  Wt.  22  oz.  Rec'd.— 16 
Aug  93.  €st  value-$1 ,200.00. 
To  be  retained  for  official  dis- 
play. 

Gold  and  polychromed  brocaded 
silk  panel.  Rectangular  with  cir- 
cular vignettes  worked  in 
polychrome  and  gilt  with  flowers 
and  Jeaues  against  a  taitice 
ground  with  tasseied  fringe.  21 
X  l2'/fe  inches.  RecU— 6  Aug. 
93.  Est  value-^50.00.  To  be 
retained  for  official  display.. 

Relief  pewter  plaque;  verso  with 
cast  nalligrattfhy  yaneH  »  Jartf- 
wood  trestle  stand.  H:  overall 
13V4  inches.  W:  of  plaque  7'/fc 
inches.  Rec'd.-22  Sep  93.  Est 
value— S250.00.  To  be  retained 
for  official  display. 

Photographic  applied  silver 
mounted  tMirtwood  t»x,  Rectarv 
gular  with  htrtged  M  fitted  with 
silver  plaque  with  photo^n- 
graved  scene.  L:  9;  W:  7 
inches.  fleCd.— 25  Oct  93.  Est 
value— $500.00.  To  be  retained 
for  offictai  display.. 

Cut  crystal  um.  Maker,  Atlantis.  H: 
8  inches.  Rec'd.— 9  Dec  93. 
Est.  value— $500.00.  To  be  re- 
tained for  offictai  display. 

Silver  box.  The  bulbous  body  and 
hinged  lid  with  engine  turned 
ground,  and  raised  on  ttvee 
cast  C-screll  feet  D:  5^A 
inches.  Weight  approximately 
13'/fe  o2.  Rec'd.— 22  Dec  93. 
Est  value-$600.00.  To  be  re- 
tained for  official  display. 


Identity  of  foreign  donor  and 
government 


5  U.S.C.  7342(0(41 


5  U.S.C.  7342(f)(4) 


5 use.  7342(fy(») 


Circuntstaices  justifying 
accaptanoe 


Norvflcceplance  woukj  have 
caused  embarrassment  to 
donor  and  US  Government. 


Norvacceptance  would  have 
caused  entjarrassnnent  to 
donor  and  U.S.  Government. 


Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


5!U.S:C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) 


Non-acceptance  would  have 
caused  embrassnwnt  to  donor 
and  U.S.  Government 


5  U.S.C.  7342(»)(*) 


5  U.S.C.  7342(f)(4) 
5  U.S.C.  7342(f)(4) 


NoTKacc^jtance  woul  dhave 
caused  tnttmimament  te 
donor  and  U.S.  Government 


^tetvacceptanee  wouk)  tav« 
caused  ernt>arrassmenl  to 
dOf>pr  and  U.S.  Government 


Norvacceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Non-acceptance  woukt  have 
caused  emt»rrassment  to 
donor  and  U.S.  Govemment 
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Report  of  Tangflole  Gifts— 1993 


Name  and  titfe  of  person  accept- 
ing gift  on  behan  of  ttie  U^.  6ov- 
emmem 


Admiral  W.O.  Studeman.  USN. 
Deputy  Director,  Central  lntel> 
ligence.       . 


Admiral  W.O.  Studeman,  USN. 
Deputy  Director,  Central  Intel- 
Hgence. 


Admiral  W.O.   Studeman,   USN, 
Deputy  Director.  Central  Intet- 


Admiral  W.O.  Studeman.  USH, 
Deputy  Director.  Central  Intel- 
ligence. 


Agency  Employee 


Agency  Employee 


Agency  Employee 


Gift,  date  of  acceptance  on  befialf 

of  ttie  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


Littiograpt)  printed  in  colors. 
Signed  In  pencil  and  titled  in 
pencil  indistinctly.  Edition  IV/ 
XXXV.  Framed  9  x  13V4  inct)es. 
Rec'd.— 9  Feb  93.  Est  value- 
$250.00.  To  be  retained  for  offi- 
cial display. 

Silver  covered  bowl.  The  round 
twdy  Witt)  ctiased  palmette 
banding  and  removable  domed 
lid  wiiti  complementary  banding 
and  blossom  finial.  900  stand- 
ard mark.  In  red  velvet  fitted 
case.  H:  5  incties.  Wt  11  oz. 
Rec'd.— 19  Mar  93.  Est  value— 
S500.00.  To  be  retained  for  offi- 
cial display. 

Ctirome  and  gilt  metal  dress 
sword  witti  engraved  blade. 
Witt)  repouse  brass  eagle  head 
hilt  and  ctwone  sfieath.  In  green 
velvet  lined  case.  L  overall  39 
inches.  Rec'd.— 26  Mar  93.  Est 
value— $500.00.  To  be  retained 
for  official  display. 

Brass  mounted  black  leather  pres- 
entation naval  sword.  With 
brass  nxxmted  iA»ck  leather  hMt 
and  applied  naval  insignia;  the 
complementary  sheath  with 
presentation  plaque.  L:  overall 
39  inches.  Rec'd.— 21  May  93. 
Est  value— $500IX).  To  be  re- 
tained-for  official  display. 

Doll  in  glass  case.  Case  dimerv 
sions:  20  x  12  x  15  inches. 
NOT  APPRAISEI>-ln  the  field. 
Rec'd.— 20  Mar  93.  Est.  value— 
$250.00.  To  be  retained  for  offi- 
cial display. 

RADO  Wristwatch.  Stainless  steel 
&  gold  plate  band/case.  NOT 
APPRAISED— In  the  field. 
Rec'd.— 19  Mar  93-  Est.  value— 
$1,500.00.  To  be  retained  for 
official  display. 

Breitling  Diving  Watch.  NOT  AP- 
PRAISED—In  the  field. 
Rec'd.— 15  Jan  93.  Est.  value— 
$1,600.00.  To  be  retained  for 
official  display. 


Identity  of  foreign  donor  and 
government 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(t)(4) 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(0C4) 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(t)(4) 


5  U.S.C.  7342(f)(4) 


Circumstances  justifying 
acceptance 


Norvacceplance  would  have 
caused  embarrassment  to 
dorxx  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Norvacceptance  would  have 
caused  embarrassment  to 
6oror  and  U.S.  Government. 


Norvacceptance  would  have 
caused  emberrassmant  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Norvacceptance  would  have 
caused  embanassment  to 
donor  and  U.S.  Government. 
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Name  and  title' of  person  accept- 
ing gift  on  Jaehalf  of  the  U.S.  Gov- 
ernment 


Agency  Employee 


Agency  Employee 


Agency  Employee 


Agency  "Employee 


Agency  "Employee 


Agency  Employee 


Agency  Enployee 


Agency  Employee 


Agency  Employee 


AGENCY:  Central  IhFTELUGENCE  Agency 

Repod  of  Tangible  fiifts— 1fl93  <(R8oei«ecl  Prior  to  '83) 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Govemroent,  esti- 
mated value,  and  cunBnt  disposi- 
tion w  location 


Axumite   Style  unmaAed  yellow 
gold  cross.  Cruciform,  enclosing 
interlocking    geometric    circles 
with  hinged  pendant  L:2-1/16th 
inches.  Rec'd— 24  Dec  91.  Est 
va'ue— $350.00.  To  be  retained 
for  official  display. 
Laibella  Style  750  (18  karat)  yel- 
low goW  pendant  cross.  Con- 
centric form,  enclosing  chased 
diamond  reserves  and  central 
spear,  with  pendant  for  hanging. 
■  L;2-1/8  inches.  Rec'd— 24  Dec 
91.   Est   value— $350,000.   To 
be  retained  (or  official  display. 
Unmarked    yellow    gold    dout)le 
interlocked  chain.  L:  overall  20- 
1/2  inches.  Rec'd— 24  Dec  &1. 
Est.  value— $300.00.  To  be  re- 
tained for  official  display. 
Silk    rug.    3.9x2.7    feet     Ivory 
ground  with  floral  spray  and  bird 
fieW  centering  a  pulled  tobed 
medallion  on  red  ground,  and 
trellising  vine  and  floral  guard 
border,   on   navy-t)lue   ground. 
Rec'd— Aug   92.    Est    value— 
$750.00.  To  be  retained  for  offi- 
cial display. 
Painting,    signed    in    calligraphy; 
also,  with  three  red  seal  marks. 
Ink  and  cotor  on  paper  mounted 
on  beige  brocade  silk.  27x26 
inches.     Rec'd— '83-'88.     Est. 
value— Si  .000.00.    To    be    re- 
tained for  official  display. 
Cartier  vermeil  silver  Les  Must'  de 
ladles'    wristwtch    wi&i    Swiss 
quartz  nwvement  With  borwn 
reptile  band.  Rec'd-^ul  91.  Est 
value— $700.00.  To  be  retained 
for  official  display. 
Cartier  vermeil  silver  Les  Must'  de 
ladies'   wristwatch   with    Swiss 
quartz  nxjvement.  With  txown 
reptile  band.  Rec'd-Jul  91.  Est 
value— $600.00.  To  be  retained 
for  official  display. 
Rolex  Oyster  Perpetual  Date>Just 
gentleman's   Superlative   Chro- 
nometer. With  sweep  harxl  and 
gokj  Cyctops  date  window  and 
stainless  steel  jubilee  bracelet 
band.   Rec'd— 21   Jul  92.   Est 
value— $3,300.00.    To    be    re- 
tained for  official  display. 
Rolex  Oyster  Perpetual  Date-Just 
ladies    wristwatch.    Having    a 
sweep  hand  with  Cyclops  date 
window  and  gokJ  and  stainless 
steel  jubilee  swimproof  band. 
Rec'd— 21  Jul  92.  Est  value— 
$2,800.00.  To  be  retained  for 
official  display. 


Identity  of  foreign  donor  «wl 
sovemment 


5  U.S.C.  7342mf4) 


5  U.S.C.  7342ff»4) 


5  U.S.C.  7342<f)(4) 


5  U.S.C.  7342(f)(4) 


t^HcuTOStatices  iuatitying 
acceptance 


Noihacooftonoe  would  'have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  wouW  have 
caused  -embarrassment  io 
donor  and  U.S.  Government. 


5  U.S-C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) 


Non-acceptar)ce  would  have 
caused  emtjarracsment  to 
donor  and  U.S.  Government 


Norvacceptance  woukj  have 
caused  emt>arrassment  to 
donor  and  U.S.  Government 


5  U.S.C.  7342(f)(4) 


Non-acceptance  would  have 
caused  emt>arrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  emtarrassment  to 
donor  and  U.S.  Government 


Nofvacceftonce  woukf  have 
caused  emban-assment  to 
donor  and  U.S.  Government 


41572 
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Name  and  title  of  person  accept- 
ing gift  on  t)ehalf  of  the  U.S.  Gov- 
ernment 


Agency  Employee 


Agency  Employee 


Agency  Employee 


Agency  Employee 


Agency  Employee 


Agency  Employee 


Agency  Employee 


Gift,  date  of  acceptance  on  twhalf 

of  the  U.S.  Government  esti- 
mated value,  and  ourrent  disposi- 
tion or  location 


Single  graduated  strand  cultured 
pearl  necklace  (comprising  151 
cultured  pearls,  measuring  ap- 
proximately 2-1/2  to  8-1/2 
mm),  and  unmarl^ed  yellow  gold 
clasp.  L:20  inches.  Rec'd— 21 
Jul  92.  Est.  value-$750.00.  To 
be  retained  for  official  display. 

Etema  gentleman's  calendar 
wristwatch.  Stainless  steel  case 
with  18  karat  yellow  gokJ  finish 
within  a  gilt  metal  bezel,  and  dl- 
amorxj  hour  marks,  sweep 
hand,  and  date  calendar,  with 
stainless  steel  band.  Rec'6— 21 
Jul  92.  Est.  value— $300.00.  To 
be  retained  for  official  display. 

Omega  Seamaster  gentleman's 
wristwatch  with  quartz  nrxwe- 
ment.  Having  gRt  metal  and 
stainless  steel  case  with  sweep 
hand,  giK  metal  bezel  and  gitt 
metal  stainless  steel  hand. 
Rec'd— Nov  92.  Est.  value- 
Si  ,500.00.  To  be  reported  to 
GSA  for  disposition. 

Baunfie  &  Mercier  gentleman's 
wristwatch  with  personalized 
cartouche  on  (aoe.  The  stairt- 
less  steel  case  with  giK  metal 
bezel  and  gilt  metal  with  Roman 
rtumeral  hour  marks  with  date 
calendar  and  sweep  hand,  with 
gitt  metal  and  stainless  steel 
band.  Rec'd— Jul  '92.  Est 
value— $1,200.00.  To  be  re- 
tained for  offKtal  display. 

Baume  &  Mercier  ladies'  date  cal- 
endar wristwatct).  Having  a 
stainless  steel  oase  with  gilt 
metal  square  bezel,  gilt  face 
with  applied  hour  mari(s,  sweep 
hand,  date  calendar,  and  gold 
metal  and  stainless  steel  barxJ. 
Rec'd-^ul  '92.  Est  value- 
Si  ,000.00.  To  bi  retained  for 
official  display. 

18  karat  (750)  yellow  goW  oval 
locket,  and  chain.  Having  10 
karat  yellow  gold  filled  clasp, 
and  flat  box-type  chain.  L:  of 
chain  23;  L:  of  kx*et  with  k>op 
pendant  1-7/8  inches.  Rec'd— 
Jul  '92.  Est.  value— $850.00.  To 
t>e  retained  for  officJal  display. 

24  karat  yelk)w  goM  double  brace- 
let Marked  9999,  Worked  with 
two  joined  oval  panels  efx:k>s- 
ing  figure  8  and  joined  by  ring- 
lets, and  hung  with  'heart*  pend- 
ant with  S-hook;  also  with  callig- 
raphy touch  maiks.  L:  6-3/4 
inches.  Rec'd— Dec  '92.  Est 
value— $700.00.  To  be  retained 
for  offk^al  display. 


Identity  of  foreign  donor  arxl 
government 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(0(4) 


5  U.S.C.  7342(f)(4) 


CircumstarK:es  justifying 
acceptance 


Nor>-acceptance  woukj  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(0(4) 


Non-acceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Nofvacceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U;S.  Government. 


Non-acceptance  wouk)  have 
caused  embanassment  to 
donor  and  U.S.  Government. 
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Agency:  Central  Intelligence  Agency— Continued 

Report  of  Tangiljle  Gifts— 1 993  (Received  Prior  to  '93) 


Name  and  titte  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Agency  Employee 


Agency  Employee 


Rot)ert  M.  Gates,  Former  Director 
Central  Intelligence. 


Agency  Employee 
Agency  Employee 
Agency  Employee 


Gift,  date  of  acceptance  on  t)ehalf 

of  the  U.S.  Government,  esti- 
mated value,  arxl  current  disposi- 
tion or  location 


24  karat  yellow  gold  gentleman's 
ring.  With  central  square  panel 
chased  with  spade,  flanked  by 
checkertxjard  pattern.  Marked 
9999  and  KD.  with  calligraphy 
touch  marks.  Rec'd— Dec  '92. 
Est.  value — $750.00.  To  be  re- 
tained for  official  display.- 

24  karat  yelk)w  goW  filigree  'but- 
terfly' ring.  Marked  9999  with 
calligraphy  touch  mark.  Rec'd— 
Dec  '92.  Est.  value— $500.00. 
To  be  retained  for  official  dis- 
play. 

Sterling  silver  tray,  D:  12  inches. 
Inscribed.  NOT  APPRAISED. 
Rec'd— 3  Nov  92.  Est.  value— 
$500.00.  To  be  retained  for  offi- 
cial display. 

Wristwatch,  Leather  band.  NOT 
APPRAISED.  Rec'd— 30  May 
92.  Est.  value— «250.00.  To  be 
retained  for  offk;ial  display. 

Wristwatch,  Metal  band.  NOT  AP- 
PRAISED. Rec'd— 30  May  92. 
Est.  value— $250.00.  To  be  re- 
tained for  offKial  display. 

Omega  wristwatch.  NOT  AP- 
PRAISED. Rec'd— 14  Apr  92. 
Est.  value— $500.00.  To  be  re- 
tained for  (rffkaal  display. 


Identity  of  foreign  donor  and 
government 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(fK4) 


5  U.S.C.  7342(f)(4) 


5  U.S.C.  7342(f)(4) 


Circumstances  justifying 
acceptance 


Non-acceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  emtarrassment  to 
donor  and  U.S.  Govemment. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 

Non-acceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

fslon-acceptance  wouk)  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


AGENCY:  UNITED  STATES  COAST  GUARD 
Report  of  Tangible  Gifts 


Name  and  title  of  person 

accepting  gift  on  behalf  of  the 

U.S.  Govemment 


RADM  Peter  A.  Bunch,  Chief,  Of- 
fk;e  of  Engineering  and  Devel- 
opment Division,  HQ. 


Gift,  date  of  acceptance  on  betialf 
of  the  U.S.  Government,  esti- 
mated value,  and  cun-ent 
disposition  or  kx^ation 


Rec:  4/15/93.  Est  Value: 
$700,000.  Item:  Turbine  Engine. 
USCG  YARD,  Curtis  Bay,  MD. 


Identity  of  foreign  donor  and 
government 


Canadian  Natk>nal  Defense  Force 
(Canadian  Navy). 


Circunnstances  justifying 
acceptance 


To  use  parts  and  components 
from  the  turt)ine  erigine  to  sup- 
port the  tvra  CG  Polar  Icebreak- 
ers and  12  CG  378-foot  ves- 
sels. This  turtMne  is  no  kKiger  In 
productkxi  and  is  becoming  dif- 
fkujlt  to  support 


AGENCY:  DEPARTMENT  OF  DEFENSE 
Report  of  Tangibte  Gifts 


Name  and  title  of  F>erson 

accepting  gift  on  behalf  of  the 

U.S.  Govemment 


Les  Aspin,  Secretary  of  Defense 


Gift,  date  of  acceptance  on  behalf 
of  ttie  U.S.  Govemment,  esti- 
mated value,  and  current 
disposition  or  k>cation 


Antk)ue  vase.  Vase  is  displayed  in 
small  case  which  has  a  wooden 
base  and  Is  lined  in  burgundy 
velvet.  Reed— January  3,  1993. 
Est.  Value— indeterminabie.  Re- 
ported to  GSA  on  January  28, 
1994;  pending  transfer  to  GSA. 


Identity  of  foreign  dorxx  arxj 
govemment 


Yitzhak  Rabin. 
Israel. 


Prirrie  Minister  of 


Circumstances  justifying 
acceptance 


Norvacceptance  wouM  have 
caused  embarrassment  to 
donof  and  U.S.  Govemment. 
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AGENCY:  Department  of  Defense— Continued 

I       Report  of  TangMe  GHIs 


Name  aixl  title  of  person 

accepting  gift  on  behatt  of  the 

U.S.  Government 


Les  Aspin,  Secretaiy  o(  Defense  .. 


Les  Aspin,  Secretary  of  Defense  .. 


Les  Aspin,  Secretary  of  Defense  .. 


Les  Aapin.  SeoelMy  of 


Les  Aapii;  SaoetMy  of  Detente 


Dick  Cheney,  Former  Secretary  of 
Defense. 


LI  Cd  Steven  L  Neely,  Army, 
Country  Deector  for  Kuwai  (Re- 
gional Securiljr  Affairs). 


William  J.  Perry.  Deputy  Secretary 
of  Defense. 


Mrs.  William  J.  Perry,  spouse  of 
Deputy  Secretary  of  Defense. 


Gift,  date  of  acceptance  on  behalf 
of  tie  U.&  Government,  esti- 
mated value,  »id  current 
disposition  or  location 


Ladies'  Omega  watch,  Gold  col- 
ored casing  with  black  leattier 
band.  Serial  Number  53850421. 
Recd-Uune  29.  1993.  Est. 
Value— $450.  Reported  to  GSA 
December  7,  1993;  pending 
transfer  to  GSA. 

Bronze  cotorod  statue  of  an  eagle 
vvanior  with  shitkf  and  sword. 
Recd-^uly  10,  1993.  Est. 
Value— $300.  Reported  to  GSA 
November  16,  1993;  pending 
transfer  to  GSA. 

GoM  cufflinks,  Xik  t)ar,  and  key 
chain  (aB  with  Egypfen  Pharaoh 
head).  Reed— September  24, 
1993.  Est  Value— S835.  Re- 
ported to  GSA  on  December 
29,  1993;  pendkig  transfer  to 
GSA. 

Revolver,  Six-shot  38  Caliber, 
double  action,  B  1925  in  clear 
case  with  presentation  plaque, 
approx.  3"  X  e~  X  9%"  (Serial 
Number  60316).  Reed— October 
28,  1993.  Est  Valu&-S279.95. 
Reported  to  GSA  January  18, 
1994;  pending  Mnefer  to  GSA. 

RepNca  of  the  King  Seongdeuk 
BeiL  Reed— November  3,  1993. 
Est.  Value— $400.  Reported  to 
GSA  December  29, 1993;  pend- 
ing transfer  to  G$A. 

Pottery  pot  on  stBrxf  in  display 
case,  found  in  Jerusalem,  used 
for  oU,  about  330  years  okl, 
approx.  8"  tail,  (^se  is  approx. 
^0r  tai.  Reccf^-^lanuary  19, 
1993.  Est  Vato»-S250.  Re- 
ported to  GSA  April  29,  1993; 
pending  transfer  to  GSA. 

Ladtes'  Gucci  waleh.  serial  Num- 
ber 0161289  in  a  green  box. 
Reed— December  29,  1993. 
Est.  Value— $350.  Reported  to 
GSA  January  13,  1994;  pending 
transfer  to  GSA. 

Silver  War  Ship  In  Glass/Wood 
case;  matching  set  of  gokl  riDed 
cuff  links  and  tie  bar.  Rec6— 
May  10,  19^.  Est.  Value— 
$295.  War  Ship  was  approved 
fcx  official  display;  cuff  Hnks  and 
tie  bar  reported  to  GSA  Decenv 
ber  10.  1993;  perxfing  transfer 
to  GSA. 

Crystal  Orrefors  bowl  (1000 
Fonster),  approx.  574"  tall,  8%" 
diameter.  Reed — November  30, 
1993.  Est.  Value— $595.  Ap- 
proved for  official  display. 


Menlily  of  foreign  donor  and 
govcrntnent 


King  Hussein  I  and  Noor  Al  Hus- 
sein of  Jordan. 


General   Antonia  RiviefJo  Bazan, 
Mexico  City,  Mexkx}. 


Lt  Gen  Salah  Halaby,  Chief  ol 
Staff,  Egyptian  Armed  Fotces. 


Col.  Gen.  Pavef  Kcztovslriy,  Mn- 
ister  of  Deferse,  Belarus. 


Kwon  Young  Hae.  Mntster  of  Na- 
fkxiai  Defense  of  Korea. 


Lt  General  Ehud  Barak,  Chtef  of 
the  (General  Staff,  Israel  De- 
fense Forces. 


Colonel   Ibrahim  Al-Kandari,  De- 
fense Attache,  KuwaS. 


Kwon  Young  Hae.  Minister  of  Na- 
tional Defense,  Korea. 


Mrs.  Sahlin,  spouse  of  the  Under 
Secretary  ol  State,  Ministry  of 
Defence,  Stwedea 


Circumstanoes  justifying 
acceptance 


Nor>-accep«arK»  wouM  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  woukl  have 
caused  embarrassnienl  to 
donor  and  U.S.  Government. 


Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  wouk]  have 
caused  embarrassment  to 
donor  and  U.S.  Gov^ntnent 


Non-acceptance  woukJ  have 
caused  embarrassment  to 
donor  and  US.  GovenwnenL 


Non-acceptance  would  have 
caused  emt>arrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  emtiarrasainent  to 
donor  and  U.S.  Govwnment 


Norvacceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  woukl  have 
caused  embarrassment  to 
donor  and  U.S.  Government 
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Agency:  Department  of  Defense— Continued 

Report  of  Tangible  Gitts 


Name  and  title  of  person 

accepting  gift  on  behalf  of  the 

U.S.  Government 


General  Colin  L  Powell.  USA, 
Former  Chairman  of  the  Joint 
Chiefs  of  Staff,  and  Mrs.  Powell. 


General  John  M.  Shalikashvili, 
USA,  Chairman  of  the  Joint 
Chiefs  of  Staff. 


Frederick  C.  Smith,  Director,  Near 
Eastern  and  South  Asian  Af- 
fairs, International  Security  Af- 
fairs. 


John  E.  Thonpson.  Lt  Col,  USAF, 
Country  Director  for  Jordan, 
Near  Eastern  and  South  Asian 
Affairs,  Intematkxial  Security  Af- 
fairs. 

Molly  K.  Willianison,  Deputy  As- 
sistant Secretary  of  Defense  for 
Near  Eastern  and  South  Asian 
Affairs,  Regional  Security  Affairs 


Frank  G.  Wisner,  Under  Secretary 
of  Defense  for  Policy. 


Frank  G.  Wisner,  Under  Secretary 
of  Defense  for  Policy. 


Frank  G.  Wisner,  Under  Secretary 
of  Defense  for  Policy. 


Gift,  date  of  acceptance  on  tjehalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


DouWe-strand  of  pearls  with  gold 
clasp  in  red  veiour  case;  Men's 
Chopard  Geneve  GoW  Watch 
(#31/2232-11)  and  nnatching 
gokj  cuff  links.  Reed— July  13, 
1993.  Est.  Valufr-Sl  0,200.  Re- 
ported to  GSA  August  26,  1993; 
pending  transfer  to  GSA. 

Oriental  rug,  brown,  blue,  deep 
red,  tan,  green  and  white, 
approx.  4'  by  6'.  Reed— October 
25,  1993.  Est.  ValuCz—SUOO. 
Approved  for  official  display. 

Men's  wristwatch,  Breitling,  tita- 
nium case.  Serial  number 
30397.  Recd-Oune  23.  1993. 
Est.  Value— $1,000.  Reported 
to  GSA  August  20,  1993;  pend- 
ing transfer  to  GSA. 

Men's  wristwatch,  Breitling,  tita- 
nium case.  Serial  number 
30003.  ReaJ-Oune  23,  1993. 
Est.  Value— $1,000.  Reported 
to  GSA  August  20,  1993;  pend- 
ing transfer  to  GSA. 

Brown  lizard  skin  handbag, 
approx.  6'A"  by  T'k",  in  a 
green  box.  Reed— November  8, 
1993.  Est  Value— $700.  Re- 
ported to  GSA  December  16, 
1 993;  pending  transfer  to  GSA. 

Circular  Fkx)r  Rug  from  anirral 
skins  with  leather  fringe;  Two 
large  (6  ft  by  8  ft.)  pieces  of 
material  in  multi  cotors  with  nu- 
merous slits;  Leattier  Sandals 
(Green  &  Red  with  yellow 
fringe);  12-in.  knife  with  leather 
&  tyass  casing— handle  is  brass 
with  copper  triangle,  grip  part 
has  black  stripes  and  the  blade 
is  silver.  Reed— September  23. 
1993.  Est  Value— $430.  Re- 
ported to  GSA  December  23, 
1993,  pending  transfer  to  GSA. 

Pair  of  goW  cuff  links  with  Egyp- 
tian scroll  writing  on  them  and 
goW  key  chain  with  Egyptian 
scroll  writing  in  green  box  with 
silver  chord  trim.  Rec6— Octo- 
ber 19,  1993.  Est  Value— SS25. 
Reported  to  GSA  December  15, 
1993;  pending  transfer  to  GSA. 

GoW  key  chain;  GoW  cartouche 
bracelet,  in  green  vekxjr  boxes. 
Reed— December  4,  1993.  Est. 
Value— $1,150.  Reported  to 
GSA  January  19,  1994;  pending 
transler  to  GSA. 


Identity  of  foreign  donor  and 
government 


His  Highness  Shaykh  Hamad  tHn 
Isa  al-Khalita,  Crown  Prince, 
State  of  Bahrain. 


Lt  Gen  Saleh  Mohammed  Attiya 
Halabi,  Chief  of  Staff,  Egyptian 
Armed  Forces, 


King  Hussein  I  and  Noor  Al  Hus- 
sein of  Jordan. 


King  Hussein  I  and  tvloor  Al  Hus- 
sein of  Jordan. 


Major  General  Mohamad  Fouad 
Galal  Halaby,  Defense,  Military, 
Naval  and  Air  Attactie,  Env 
t)assy  of  Egypt. 


PreskJent  Mahamane  Ousmane  of 
Niger. 


Circumstances  justifying 
acceptarx^e 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Lt  Gen   Salah  Halaby.  Chief  of 
Staff,  Egyptian  Armed  Forces. 


FieW  Marshal  Mohamed  Husien 
Tantawy,  Minister  of  Defense 
and  Military  Productran  of  Egypt. 


Non-acceptaxe  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  wouW  fiave 
caused  emban-assment  to 
donor  and  U.S.  Government 


Norvacceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  wouW  have 
caused  emban-assment  to 
donor  and  U.S.  Government. 


Norvacceptance  wouW  have 
caused  emban-assment  to 
donor  and  U.S.  Government 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government 
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AGENCY: 


Department  of  Db=ense— Continued 

Report  ol  Tangljte  Gifts 


Name  and  title  of  person 
■  gift  on  benaRof  the 
U.S.  Gowemment 


Frank  G.  Wisner,  lindei  Sea^ary 
o(  Defense  lor  Poicy. 


Frank  G.  Wisner,  Under  Secretary 
ol  Defense  for  Policy. 


i 


Gift,  date  of  acceptance  on  t)ehalf 

oi  the  U.Sl  Govtmment.  estH 

mated  value,  and  current 

disposition  or  location 


Elema  gold  and  sleei  walch  (style 
«3100.4724).  Recch-Oecember 
6,  1993.  Est.  Value-$750.  Re- 
ported to  GSA  January  19. 
1994;  pending  transfer  to  GSA. 

Gold-colored  swofd  in  txjrgundy 
velvet-covered  wooden  box, 
approx.  7"  X  41 '/j".  Reed— De- 
cember 6.  1993.  Est  V^ue— 
$400.  Reported  to  GSA  January 
24,  1994;  penjing  hansfer  to 
GSA. 


Identiry  ol  foreign  donor  and 
gowemment 


His  Highness  tea  Bin  Salman  Al 
Khalifa,  Amir  of  the  Stale  of 
Bahrain. 


Hamad  Bin  Abduita  Al-Thani, 
State  Minister  for  Defense  Af- 
fairs. Siale  of  Qatar. 


Ciicumstanoes  justifying 
acceptance 


Non-aoceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Norvacceptance  would  have 
caused  embarrassmem  to 
donor  and  U.S.  Government. 


AGENCY:  Library  of  Congress 

Report  of  Travel  or  Ej^wnses  of  Travel 


Name  and  title  of  person  accept- 
ing travel  or  travel  expetttes  con- 
sistent with  the  interests  ol  the 
U.S.  Government 


Robert  Sutter,  Senior  Specialist  in 
Asian  Affairs,  Corigressional 
Research  Svc.. 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  conaisteni  «wth  the 

interests  of  the  U.S.  Government 

and  occurring  outside  the  United 

States 


Reed.— April  3-5,  1993.  Est 
Value— $450.  Bfjended  for  air- 
fare, lodgmg.  andrr)eats. 


Identify  of  foreign  donor  and 
governmenl 


Chinese  Academy  o(  Social 
Sciences,  Peofie's  Rep.  ol 
China,  Beijing. 


Circumstances  justifying 
acceptance 


Consultations  and  interviews;  trip 
arranged  over  a  wpehcnd  while 
on  official  <CRS)  business  in 
Hong  Kong.  East; 


AGENCY:  NATIONAL  SCIENCE  FOUNDATION 
Report  of  Tangiie  Gift 


Name  and  tide  o(  person 

accepting  gift  on  behalf  of  the 

U.S.  Government 

Gift,  date  ot  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  cunent 
disposition  or  location 

Identity  of  foreign  donor  and 
govemmertf 

Circumstances  justifying 
acceptance 

Neal  F.  Lane.  Director  

Oriental  rug.  Recdt  Decemljer  8, 
1993.  Est  Value«$500.  NSF-O/ 
D  for  official  use/display. 

Zhang  Cunhao,  President  of  the 
National  Natural  Science  Foun- 
dation of  the  Peopled  RepiMic 
of  China. 

Non-acceptance  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

AGENCY:  DEPARTMEI^  OF  THE  NaVY 
I       Report  of  Tangible  Gifts 


Name  and  title  of  person 

accepting  gin  on  fciehalf  of  the 

U.S.  Government 


Rear  Admiral  Roljert  P.  Mickey, 
USN,  CommarxJer  Carrier 
Group  SEVEN. 

General  Joseph  P.  Ho».  USMC. 
U.S.  Naval  Forces  CenUal 
Command. 


Admiral  Frank  B.  Kelso,  II,  USN. 
Chief  of  Naval  Operations. 


Gift,  date  of  acceptance  on  behait 

ot  the  U.S.  Government,  esti- 

m3fod  value,  and  current 

dicDosition  or  location 


Arabian  sword.  Feed-May  19, 
1993.  Est.  Value— Si  3,600. 
Being  retained  a! 

COMUSNAVCEfiT  in  Bahram. 

Ceremonial  Sword  and  scatotiard. 
Reed— Fetxuary  17.  1993.  Est. 
Value-S600.  Being  retained  at 
COMUSNAVCEf^  in  Bahrain. 

Silk  rug  (6  X  4  feet).  Recd->Janu- 
ary  12.  1993.  Eat.  Value-$700. 
Being  retained  in  CNO  Quar- 
ters, Tingey  House,  Washington 
Navy  Yard. 


Iderttity  ot  foreign  doncx  ani 
government 


His  Royal  Highness  Prince  Abdul 
Aziz  Btn  Fahd  Al  Saul. 


Royal  Highness  Prince  Abdullah 
Bin  Hussein,  Deputy  Com- 
marxter  of  Operafions,  Jor- 
danian Special  Forces  and  son 
of  King  Hussein. 

Admiral  Vural  Bayazit,  Com- 
nriarxter  Turitish  Naval  Forces. 


Circumstances  justifying 
acceptance 


Non-accepta.nce  woukj  tiave 
caused  embarrassment  to 
donor  and  U.S.  Govemmenl. 

Non-acceptance  would  have 
caused  emtjarrassment  to 
donor  and  U.S.  Govemmenl. 


Non-acceptarx^e  woukJ  have 
caused  emban-assmeni  to 
donor  and  U.S.  Government. 
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AGENCY:  Department  of  the  Navy— Continued 

Report  of  Tangible  Gifts 


Name  and  title  of  person 

accepting  gift  on  behalf  of  ttie 

U.S.  Gowemmsit 

Admiral  Frank  B.  Kelso.  II.  USN. 
Chief  of  Naval  Operations. 


Admiral  Frank  B.  Kelso.  II,  USN. 
Chief  of  Naval  Operations. 


Admiral  Frank  B.  Kelso,  II,  USN, 
Chief  of  Naval  Operations. 


Brigadier  General  Frank  Libutti, 
USMC,  Inspector  General  and 
Commander,  Forward  HQ  Ele- 
ment, U.S.  Naval  Forces 
Cer^ral  Command. 

Rear  Admiral  David  N.  Rogers. 
USN,  Commarxter  U.S.  Naval 
Forces,  Central  Command. 

Rear  Admiral  Davkl  N.  Rogers, 
USN.  Commander  U.S.  Naval 
Forces,  Central  Command. 

Rear  Admiral  PD.  Smith,  USN, 
U.S.  Naval  Forces,  Central 
Command. 

Rear  Admiral  Joseph  C.  Strasser, 
USN,  Presklent,  Naval  War  Col- 
lege. 


USS  WORDEN  (CG  18) 


Name  and  title  of  person 

accepting  gift  on  t)ehalf  of  the 

U.S.  Goverrxnent 


Dr.   Ivan  Selin.   Chairman,  U.S. 
Nuclear  Regulatory  Commission. 


Gift,  date  of  acceptance  on  behaJf 
of  the  U.S.  Government,  esti- 
mated value,  and  cuRsnt 
disposition  or  kx:ation 


Saber  35  inches  in  length.  Reed- 
February  23,  1993.  Est.  Vatoe— 
$1,000.  Being  retaned  in  CNO 
Quarters,  Tingey  House,  Wash- 
ington Navy  Yard. 

Sterling  Silver  candelabra.  Reed— 
March  16,  1993.  Est  Value- 
S900.  Being  retained  in  CNO 
Quarters,  Tingey  House,  Wash- 
ington Navy  Yard. 

Etema  watch.  Reed— Decemt)er 
23.  1993.  Est.  Value-$1,825. 
Being  retained  in  CNO  Quar- 
ters, Tingey  House,  Washington 
f<tavy  Yard. 

Statue  of  Kuwait  Towers.  Reed— 
October  12,  1993.  Est.  Value- 
Si, 000.  Being  retained  at 
COMUSNAVENT  In  Bahrain. 

Ceremonial  sword.  Reed— Janu- 
ary 23,  1993.  Est.  Value- 
Si, 000.  Being  retained  at 
COMUSNAVCENT  in  Bahrain. 

Ceremonial  dagger.  Reed — No- 
vember 1,  1992.  Est.  Value- 
$300.  Being  retained  at 
COMUSNAVCENT  in  Bahrain. 

Rolex  watch.  Reed— October  i, 
1991.  Est.  Value-S2,970.  Being 
held  in  CNO  (N09B33)  pending 
transfer  to  GSA  for  dispositkxi. 

Man's  &  Women's  Samsung 
watch.  Reed— June  1992.  Est. 
Value-«270.  Being  held  in  CNO 
(N09B33)  pending  transfer  to 
GSA  for  disposition. 

Les  Pierres  Lac  watch.  Reed— 
July  8,  1993.  Est  Vrtue— $300. 
Being  hekj  in  CNO  (N09B33) 
pending  franster  to  GSA  tor  dis- 
position. 


ideMity  of  foreign  donor  and 


Admiral  Jorge  Mora  Perez.  Chiel 
of  Naval  Operations,  Mexican 
Navy. 


Admiral  Vic^iet  Karunyavanji, 
Commander  in  Chief.  Royal 
Thai  Navy. 


Isa  Bin  Salman  Al  Khalifa,  The 
Amir  of  Bahrain. 


Sheikh  All  Al-Sabah  Al-Salin  Al 
Sabah,  Minister  of  Defense,  Ku- 
wait 


Shaykh  Hamad  Btn  Abdullah  Al- 
Thani,  State  Secretary  of  Milt- 
tary  for  the  Government  of 
Qatar. 

His  Highness  Dr.  Sheikh  Btn  Mo- 
ha.-nmed  Al  Qassimi,  Ruler  of 
Shar(ah,  United  Arab  Emirates. 

Sheikh  Isa  Bin  Salman  Al  Khalifa, 
The  Amir  of  Bahrain. 


Omani  Navy 


Kuwait  Government 


Circumstances  jtistityng 

accepteice 


Non-acceptance  tKuM  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  woukl  have 
caused  emtarrassment  to 
donor  and  U.S.  Government 


Norvacceptance  woukj  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptar»ce  woUd  have 
caused  emtarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  wouhj  have 
caused  emban-assment  to 
donor  and  US.  Government. 

Norv-acceptance  would  have 
caused  emban-assment  to 
donor  and  U.S.  Government 

Non-acceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Non-acceptance  woukl  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  wouW  have 
caused  etrtarrassment  to 
donor  and  U.S.  Government. 


Agency:  U.S.  Nuclear  Regulatory  Commission 

Report  of  Tangible  Gift 


Gift,  date  of  acceptance  on  behalf 

of  ttw  U.S.  Government  esti- 

malad  value,  and  cun-ent 

disposition  or  location 


3'x5'  mg  (Wall  Hanging).  Re- 
ceived January  11,  1993.  Esti- 
mated value-^500.  Placed  in 
the  Chairman's  Office,  April 
1993. 


Identity  of  foreign  donor  and 
government 


Mr.  Yaogi  Ming,  Quinshan  f<uc»ear 
Power  Plant,  General  Manager. 
China. 


Circumstances  justifying 
acceptance 


Non-acceptance  would  have 
caused  embairassmenl  to 
donor  and  the  U.S.  Govern- 
ment. 
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Agewcy:  Panama  Canal  Commission 

Report  of  Travel  or  Expenses  o(  Travel 


Name  and  tide  of  person  accept- 
ing travel  or  travel  expenses  con- 
sistent with  the  interests  of  ttie 
U.S.  Government 


Maria  T.  Arias 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 

interests  of  the  U,S.  Government 

and  occurring  outside  the  United 

States 


Rental  car,  round  trip,  first  class 
air  fare  other  incidentals  due'  to 
spouse's  participation  in  an 
international  exposition  and  fair 
in  Spain.  Estieiated  Value  » 
$5,034.00.  Date:  March  1993.. 


Identify  of  foreign  donor  and 
government 


Government  Spain 


Circumstances  justifying 
acceptance 


Participation  in  such  events  is  nor- 
mal part  of  spouse's  employ- 
ment. 


Agency:  Peace  Corps 

Report  of  Tangible  Gifts 


Name  and  title  of  person 

acceptino  gift  on  behalf  of  the 

U.S.  Government 

Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 

Identity  of  foreign  donor  and 
government 

Circumstances  jusfifying 
acceptance 

Carol  Bellanry.  Director 

John  Hogan.  Acting  Director  

Gift— Handmade    Wall    Hanging. 
Reed.— December     14,     1993. 
Est.  Value— $5,000.  Currently  at 
Peace  Corps  Olfice  in  Washing- 
ton, DC..           1 

Gift— Wall  Hangirigs  (3).  Reed.— 
September     23,     1993.     Est. 
Value— $500.       Currently      at 
Peace  Corps  Office  in  Washing- 
ton, DC. 

President  Abdou   DIouf,  Govern- 
ment of  Senegal. 

President  Ousmane,  Government 
of  Niger. 

Gift  mailed  to  Washington,  DC 
after  Director's  visit  to  Senegal 
in  November  1993.  Returning 
gift  would  have  caused  embar- 
rassment to  donor  and  U.S. 
Government. 

Non-acceptance  of  gift  would 
have  caused  emteirrassment  to 
donor  and  U.S.  Government. 

AGENCY:  Department  of  State 

Report  of  Tangible  Gifts 


Name  and  title  of  person 

accepting  gift  on  behalf  of  the 

U.S.  Government 


Wan-en  Christopher,  Secretary  of 
State. 


Waren  Christopher.  Secretary  of 
State. 


Warren  Christopher,  Secretary  of 
State. 


Warren  Christopher,  Secretary  of 
State. 


Warren  Christopher,  Secretary  of 
State.    - 


Wanen  Christopher,  Secretary  of 
State. 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  cun^ent 
disposition  or  location 


Steriing  silver  box  engraved  with 
the  Foreign  Minister's  facsimile 
signature.  Rood— February  9, 
1993.  Est.  Valije-«400.  In  Of- 
fice of  Protocol  pending  transfer 
to  GSA. 

Steriing  silver  bex,  3.5"  x  8". 
Reed— February  20,  1993.  Est. 
Value— $300.  In  Office  of  Proto- 
col pending  trarBfer  to  GSA. 

Steriing  silver  box,  leather  lined, 
8.5"  X  5.5".  Reed— March  9, 
1993.  Est.  Value— S900.  In  Of- 
fice of  Protocol  pending  transfer 
to  GSA. 

Gold  maple  leaf  cufflinks  I4k  gold. 
Reed— AprH  3,  1993.  Est. 
Value— S250.  Irt  Office  of  Proto- 
col pending  transfer  to  GSA. 

(1)  Silk  rug,  5'  x  7'.  Est.  Value— 
S800.  Approved  for  official  use. 
(2)  Book:  Lahore.  Est  Value— 
$50.  In  Office  of  Protocol  pend- 
ing transfer  to  GSA.  Reed— 
April  7,  1993. 

Peart  cufflinks.  Reed— April  14, 
1993.  Est.  Value— $300.  In  Of- 
fice of  Protocol  pending  transfer 
to  GSA. 


Identity  of  foreign  donor 
and  government 


His  excellency  Klaus  Kinkel,  Min- 
ister of  Foreign  Affairs,  Federal 
Republic  of  Germany. 


His  Majesty  Hussein  I,  King  of  the 
Hashemite  Kingdom  of  Jordan. 


His  Excellency  Francois  Mitter- 
rand, President  of  the  French 
Reput)llc. 


The  Right  Honorable  Brian 
Mulroney,  Prime  Minister  of 
Canada. 

Chaudhry  Nisar  Ali  Khan,  Special 
Assistant  to  the  Prime  Minister, 
The  Islamic  Republk:  of  Paki- 
stan. 


His  Excellency  Kabun  Muto,  Min- 
ister of  Foreign  Affairs,  Japan. 


Circumstances 

justifying 

acceptance 


Norvacceptarice  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Non-acceptance  would  have 
caused  embarassment  to 
donor  and  U.S.  Government. 


Norvacceptance  woukj  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Norvacceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 
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Agency:  Department  of  State— Continued 

Report  o»  Tangible  Gifts 


Name  and  title  o(  person 

accepting  gifl  on  l)et»tf  ot  the 

U.S.  Government 


Warren  Ctiristoptier,  Secretary  o( 
State. 


Warren  Christoptier,  Secretary  ot 
State.  , 


Wan^en  Ctiristoptier,  Secretary  of 
State. 


Warren  Ctiristoptier,  Secretary  ot 
State. 


Mrs.  Wan-en  Ctiristoptier,  Wite  ot 
ttie  Secretary  ot  State. 


Mrs.  Warren  Christopher.  Wite  ot 
ttie  Secretary  erf  State. 


Mrs.  Wanwi  Ctristopher.  Wite  ot 
the  Secretary  ot  State. 


Mrs.  Warren  Christopher,  Wite  ot 
the  Secretary  of  State. 


Mrs.  Warren  Christopher,  Wife  of 
the  Secretary  of  State. 


Mrs.  Warren  Christopher.  Wife  of 
the  Secretary  of  State. 


Mrs.  Warren  Christopher,  Wite  of 
the  Secretary  of  State. 


Henry  L.  Oatli:.  U.S.  Ambassador 
to  ttzbekistan. 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Silver  dish,  4.5"  x  4.5".  Reed— 
April  29,  1993.  Est.  Vaiue- 
S400.  In  Office  of  Protocol 
pending  transfer  to  GSA. 

Hand  painted  bowl,  with  lid. 
Reed— November  23,  1993. 
EsL  Value— $250.  In  Oftioe  of 
Prcrtocol  pending  transfer  to 
GSA. 

(1)  Red  leather  chest.  Est. 
Value— $135.  In  Office  of  Proto- 
col pending  transfer  to  GSA. 

(2)  Tunisian  dates.  Est.  Value— 
$90.  Retained. 

(3)  Eigt<  bottles  of  olive  oil.  Est. 
Value— $80.  Retained 

(4)  Six  bottles  of  wine.  Est. 
Value— ^0.  In  Office  of  Proto- 
col pending  transfer  to  GSA 
Reed— December  15.  1993. 

(1)  Turkmenistan  Carper.  Est 
Value— $600.  (2)  Booi<: 
Turkmen  Folk  Art.  Est  Value— 
$30.  (3)  Woven  handbag.  Est. 
Vaue— $50.  Reed— 1993.  In  Of- 
fice of  Protocol  pending  transfer 
to  GSA. 

Eight  embroidered  piflow  skpe  of 
various  sizes.  Reed — Fetxuary 
20,  1993.  Est.  Value— $300.  in 
Office  ot  Protocol  pending 
transfer  to  GSA. 

Set  of  three  inlaid  wood  stacking 
tallies.  Reed— February  21, 
1993.  Est.  Value— $300.  In  Of- 
fice of  Protocol  pending  transfer 
to  GSA. 

Doutile  strand  of  pearls.  18". 
Reed— February  26,  1993.  Est. 
Value— $1 ,000.  In  Office  of  Pro- 
tocol pending  transfer  to  GSA. 

(1)  Fabric  ¥Moven  with  goW 
threads.  Est.  Value— $900.  (2) 
Stiver  pcture  frame.  Est. 
Vakie— $150.  Rec*-AuQust 
13,  1993.  In  Office  of  Protocol 
pending  transfer  to  GSA. 

Crystal  papenweight  Reed— No- 
vember 23,  1993.  Est  Value— 
$250.  In  Office  of  Protocol 
pending  transfer  to  GSA. 

Gold  embroidered  piikiw  case  with 
orange  and  blue  designs. 
Reed— November  23,  1993. 
Est.  Value— $300.  In  Office  of 
Protocol  pending  transfer  to 
GSA. 

Two  snk  robes  in  cotors  of  pink, 
gray,  blue  and  greea  Reed— 
December  6.  1993.  Est. 
Value— $300.  In  Office  of  Proto- 
col pendnig  transfer  to  GSA. 

Red  Afghan  carpet.  10'x6"9". 
Recd-^uly  1993.  EsL  Value— 
$1,000.  Approved  tor  official 
use. 


Identity  a«f  foreign  donor 
and  government 


His  Maiesly  fjng  Juan  Cartas  I 
and  Her  Majesty  Queen  Sophia 
of  Spain. 

His  ExoeUency  Prasong  Soonsiri, 
Minisler  of  Fofeign  Affairs,  The 
Kingdom  of  Thailand. 


His  Excellency  Zine  El  Abtdine 
Ben  All,  President  of  the  Re- 
putilic  of  Tunisia. 


Circumstances 

fustifying 

acceptance 


Non-acceptance  %»oukJ  have 
caused  embarrassment  to 
donor  and  U.S.  GovemmenL 

Non-acceptanoe  woUd  have 
caused  errtjarrassmert  lo 
donor  and  U.S.  Government. 


His  Majesty  Hussein  I,  King  of  the 
Hashemite  Kingdom  of  Jordan. 


Mrs.  al-Shara.  Wife  of  the  Minister 
of  Foreign  Affairs,  The  Synan 
Arab  Repuljlic. 


Sulwa  Al-Satoah.  DaugtHer  of  the 
Pnme  Minister  and  Crown 
Prirwe.  The  Stale  of  Kuwait. 

Pengiran  Anak  Zaiiati.  Wife  of  the 
Minister  of  Foreign  Affairs. 
Brjnei  Damssalam. 


Mrs.  Sien.  Wite  of  the  Minister  of 
International  Trade.  Taiwan. 


Dehin  Dato  Abdul  Rahman  Tab, 
Minister  of  Industry  and  Primary 
Resources.  Brunei  Oarussaiam. 


His  Exceaency  Chuan  Ukphai, 
Prime  Minister.  The  Kingdom  of 
Thailand. 


General  Abdul  Rashid  Dostam, 
Commander.  The  Islamk:  State 
of  Afghanistan. 


Norvacceptance  wouW  have 
caused  embanassmern  to 
donor  and  U.S.  Government 


Nori-acceptance  would  have 
caused  embarrassrrieiH  to 
donor  and  U.S.  Govemmeni 


Non-acceptance  would  have 
caused  emtiarrassment  to 
donor  and  U.S.  Govemmeni 


Non-acceptance  woukt  have 
caused  emtarrassment  to 
donor  and  US.  Government 

Non-acceptance  «voukl  have 
caused  embarrassment  to 
donor  and  U.S  Government 


Non-acceptance  would  tiave 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Non-acceptance  would  have 
caused  emtiarrassment  to 
donor  and  U.S.  Government 


Nor>-acoe|3tance  wouW  have 
caused  emtiarrassmeni  to 
donor  and  U.S.  Government 


Non-acceptance  woUd  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Agency:  Department  of  State— Continued 
Report  of  Tangible  Gifts 


Name  and  title  of  person 

accepting  gift  on  behalf  of  the 

U.S.  Government 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Identity  of  foreign  donor 
and  government 


Circumstances 

justifying 

acceptance 


Edward  Djerejian,  Assistant  Sec- 
retary of  State,  Bureau  of  Near 
Eastern  Affairs. 

Robert  A.  Flaten.  U.S.  Ambas- 
sador to  Rwanda. 


Peter  Galbraith,  U.S.  Ambassador 
to  Croatia. 


Robert  Grey,  U.S.  Mission  to  the 
United  Nations,  New  York. 


Richard  Gookin,  Associate  Chief 
of  Protocol. 


Laurie  A.  Johnston,  U.S.  Consul 
General,  Lahore,  Pakistan. 


Joseh  Let>aron,  Principal  Officer, 
U.S.  Consulate  Dut>ai. 


David  Mack,  Deputy  Assistant 
Secretary  of  State,  Bureau  of 
Near  Eastern  Affairs. 


David  Mack,  Deputy  Assistant 
Secretary  of  State,  Bureau  of 
Near  Eastern  Affairs. 


William  MHam,  U.S.  Amt>assador 
to  Bangladesh. 

George  Moose,  Assistant  Sec- 
retary of  State,  Bureau  of  Afri- 
can Affairs. 

John  D.  Negroponte,  U.S.  Ambas- 
sador to  Mexkx). 


Jeffrey  R.  Oiesen,  U.S.  Consulate, 
Lahore,  Pakistan. 


Robert  H.  Pelletreau,  U.S.  Ambas- 
sador to  Egypt. 

Robert  H.  Pelletreau,  U.S.  Ambas- 
sador to  Egypt. 


Rot)in  L.  Raphel,  Assistant  Sec- 
retary of  State,  Bureau  of  South 
Asian  Affairs. 


Brass  table  ckxsk  v<M)  sapphires. 
Reed— June  30,  1993.  Est 
Value-Si  ,000.  In  Office  of  Pro- 
tocol pending  trantfer  to  GSA. 

Set  of  tradHionai  Rwandan  spears. 
Reed— November  18,  1993. 
Est.  Value— $225^.  Approved 
for  official  use. 

One  2,000  year  oM  Roman  am- 
phora. Rec6— August  1993.  Est 
Value— $1 ,800.  Approved  for  of- 
ficial use. 

Moroccan  harxJ  woven  rug  4'x6'. 
Reed— March  1993.  Est. 
Value— S400.  In  Office  of  Proto- 
col pending  transfer  to  GSA. 

Gentleman's  Omega  Watch. 
Recd-^June  29,  1993.  Est. 
Value— $295.  In  Office  of  Proto- 
col pentSmg  transfer  to  GSA. 

Carpet,  4'x6'.  Recd—Oanuary  26, 
1993.  Est.  Value— $415.  Ap- 
proved for  official  use. 

Sword  with  scabbard  in  fitted 
case.  Recd-^anuary  12,  1993. 
Est.  Value— S2254-.  In  Offk:e  of 
Protocol  pending  transfer  to 
GSA. 

Gold  Baume  &  Mercier  "Riveria" 
watch  with  metcliing  goM 
cufflinks.  Flecd— May  7,  1993. 
Est.  Valufr-$2,oao.  In  Offk»  of 
Protocol  pending  transfer  to 
GSA. 

GoW  Baume  &  Mercier  "Riveria" 
watch  with  match^  gold  brace- 
let. Reed-May  7,  1993.  Est. 
Value— $2,t)00.  In  Offrce  of  Pro- 
tocol pending  transfer  to  GSA. 

Carpet.  Reed— Octotwr  1,  1993. 
Est.  Value— $300.  Approved  for 
official  use. 

Thies  tapestry.  Reod — May  1993. 
Est.  Value— $1 ,000.  Approved 
for  official  use. 

Set  of  miniature  offk^r's  swords. 
Recd-^une  28,  1993.  Est. 
Value-$225+.  In  Offce  of  Pro- 
tocol pending  transfer  to  GSA. 

(1)  Carpet,  6'>c9'.  Est  Vakie— 
S330.  (2)  Carpet,  TxT.  Est. 
Value  $290.  Reed— Oune  1, 
1993.  Approved  for  official  use. 

Carpet,  5'x8'.  Reed— Novemtjer 
19,  1993.  Est.  Value— S575. 
Approved  for  official  use. 

Silver  plate  with  matching  ewer. 
Reed— Novembei  19,  1993. 
Est.  Value— $275.  Approved  for 
offk:ial  use. 

Carpet,  3'11"x5'2".  Reed— Mo- 
vember  1993.  Est.  Value— 
S450.  Approved  tor  official  use. 


His  Majesty  Hussein  I,  King  of  the 
Hashemite  Kingdom  of  Jordan. 


His  Excellency  Augustin  Bizimana, 
Minister  of  Defense,  The  Re- 
publk:  of  Rwanda. 

The  Commune  of  Lastova,  Croatia 


Mohammed  Nacer  Benjelloun- 
Touimi,  Minister  Counsek>r,  Mo- 
roccan Missk)n  to  tt)e  UN. 

His  Majesty  Hussein  I,  King  of  the 
Hashemite  Kingdom  of  Jordan. 


His  Excellency  Sardar  Nasrullah 
Khan  Dreshak,  Minister  of  Law, 
The  Islamic  Republic  of  Paki- 
stan. 

Shaikha  Mahra.  Wife  of  the  Rule 
of  F)as  al  Khaiah,  Shaikh  Saqr 
Bin  Mohammed  Al  Qasimi,  Unit- 
ed Arab  Emirates. 

His  Highness  Shaikh  Isa  bin 
Salman  Al  Khalifa,  Amir  of  the 
State  of  Bahrain. 


His  Highness  Shaikh  Isa  bin 
Salman  Al  Khalifa,  Amir  of  ttie 
State  of  Bahrain. 


Unknown  Official,  The  People's 
Reput>lk:  of  Bangladesh. 

His  Excellency  Abdou  Dk>uf, 
President  of  the  Re^ut}lk:  of 
Senegal. 

Admiral  Luis  Carlos  Ruano,  Mex- 

KX). 


Mohammad  Bilal  Sheikh,  The  Is- 
lamk;  Republic  of  Pakistan. 


His  Excellency  Mohamad  Husein 
Tantaway,  Minister  of  Defense, 
The  Arab  Republk:  of  Egypt. 

His  Excellency  Mohamed  llxahim 
Soliman,  Minister  of  State  for 
New  Urban.  Communities,  The' 
Arab  Republk;  of  EgypL 

General  Waheed,  Army  Chief  of 
Staff,  The  Islamk:  Reput>lk:  of 
Pakistan. 


Norvacceptance  woukl  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Non-acceptance  woukj  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 

Norvacceptance  woukj  have 
caused  emtarrassment  to 
donor  and  U.S.  Govemment. 

Non-acceptance  would  have 
caused  emban'assment  to 
donor  and  U.S.  Govemment. 

Non-acceptance  woukl  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 

Norvacceptance  would  have 
caused  emban'assment  to 
donor  and  U.S.  Government. 

Non-acceptance  wouM  have 
caused  embarassment  to 
donor  and  U.S.  Govemment. 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


Non-acceptance  woukJ  have 
caused  emt)arrassment  to 
donor  and  U.S.  Govemment. 


Non-acceptance  woukl  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Non-acceptance  wouM  have 
caused  emtjanassment  to 
dorwr  arxj  U.S.  Govemment. 

htorvacceplance  would  have 
caused  emberrassment  to 
donor  and  U.S.  Government.    - 

Norvacceptance  woukl  have 
caused  ernbanassment  to 
donor  and  U.S.  Government. 

Norvacceptance  wouW  have 
caused  embarrassnwnt  to 
donor  ahd  U.S.  Govemment. 

Non-acceptance  woukl  have 
caused  emt)anassment  to 
donor  and  U.S.  Govemment. 

f^on-acceptance  woukl  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 
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Name  and  title  of  person 

accepting  gift  on  behalf  of  the 

U.S.  Government 


Robin  L.  Raphel,  Assistant  Sec- 
retary of  State,  Bureau  of  South 
Asian  Affairs. 

Rot)in  L  Raphel,  Assistant  Sec- 
retary of  State,  Bureau  of  South 
Asian  Affairs. 

Robin  L.  Raphel,  Assistant  Sec- 
retary of  State,  Bureau  of  South 
Asian  Affairs. 

Robin  L  Raphel,  Assistant  Sec- 
retary of  State,  Bureau  of  South 
Asian  Affairs. 

Robin  L.  Raptiel,  Assistant  Sec- 
retary of  State.  Bureau  of  South 
Asian  Affairs. 

David  S.  Robins,  Charge  d'Affairs, 
U.S.  Embassy,  Manama,  Bah- 
rain. 

Mrs.  William  A.  Rugh,  Wife  of  the 
U.S.  Amtjassador  to  the  United 
Arab  Emirates. 


Kathryn  M.  Sarlori,  Special  Assist- 
ant to  the  Deputy  Secretary  of 
State. 

Richard  H.  Smyth,  U.S.  Con- 
sulate, Peshawar,  Pakistan. 


Clifford  R.  Wharton:  Jr.,  Deputy 
Secretary  of  State. 

Mrs.  Clifford  R.  Wharton,  Jr.,  Wife 
of  the  Deputy  Secretary  of  State. 


Mrs.  Clifford  R.  Wharton,  Jr.,  Wife 
of  the  Deputy  Secretary  of  State. 


Mrs.  Clifford  R.  Wharton,  Jr.,  Wife 
of  the  Deputy  Secretary  of  State. 


Paul  R.  Zaiucky,  U.S.  Consulate, 
Lahore,  Pakistan. 


AGENCY:  Department  of  State— Conti/ued 

Report  of  Tangible  Gifts 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  kxation 


2  Carpets,  3'9"x6'1'  and 
4i0"x6'8".  Recd-Wovember 
1993.  Est.  Value-S500.  Ap- 
proved tor  official  use. 

Carpet,  4'1"x6'2".  Reed— Novenv 
ber  1993.  Est.  Value— S800. 
Approved  for  official  use. 

Carpets,  2  meters  x  3  meters. 
Reed— November  1993.  Est. 
Value— S4,000.  Approved  for  of- 
ficial use. 

Carpet,  3'10'x57".  Rec*— No- 
vember 1993.  Est.  Value- 
Si  ,800.  Approved  for  official 
use. 

2  Carpets,  6'4'V4'  and  6'2'>4'V'. 
Reed— August  1993.  Est. 
Value— Si  ,200.  Approved  for  of- 
ficial use. 

Etienne  Aignor  men's  watch. 
Reed— June  9,  1993.  Est. 
Value— SI  ,000.  In  Office  of  Pro- 
tocol pending  transfer  to  GSA. 

Gold  necklace  and  eanings. 
Reed— December  22,  1993. 
Est.  Value— S400.  In  Office  of 
Protocol  pending  transfer  to 
GSA. 

Gold  and  silver  txaeelet.  Reed — 
June  29,  1993.  Est  Value— 
S8,500.  In  Office  of  Protocol 
pending  transfer  to  GSA. 

Wool/silk  Turkoman  rug,  6  square 
meters.  Reed— July  22,  1993. 
Est.  Value— $2,000.  Approved 
for  offkiial  use. 

Pakistani  Rug,  5'x7'.  Reed— April 
7,  1993.  Est  Value— S800.  Ap- 
proved for  official  use. 

Ruby  and  Diamond  brooch,  pen 
set,  watch,  bracelet,  waHet  and 
note  pad.  Recd-^une  29, 
1993.  Est.  Value— 527,500.  In 
Office  of  Protocol  pending 
transfer  to  GSA. 

Porcelain  covered  jar.  Reec^— 
June  29,  1993.  Est.  Value- 
S300.  In  Office  of  Protocol 
pending  transfer  to  GSA. 

Porcelain  Tea  Set  Recd->June 
29,  1993.  Est.  Value— $300.  In 
Office  of  Protocol  pending 
transfef  to  GSA. 

Two  4'x6'  carpets.  Reed— June  6, 
1993.  Est.  Value  $290.  Ap- 
proved for  official  use. 


Identity  of  foreign  donor 
and  govemment 


His  Exceilency  Amir  Arsala,  Min- 
ister of  State  for  Foreign  Affairs, 
The  Islamic  Republic  of  Pakn 
stan. 

Her   Excellency   Benazir    Bhutto," 

Prime  Minister.  The  Islamic  Re- 

putJlic  of  Pakistan. 
General   Abdul   Rashid   Dostam, 

Commander,  The  Islamic  State 

of  Afghanistan. 

The  HonoratHe  Burhanuddm 
Rat>bani,  President  of  the  Is- 
lamic State  of  Afghanistan. 

General  Waheed,  Army  Chief  of 
Staff,  The  Islamic  ReputXic  of 
Pakistan. 

Shaikh  Khalifa  BilSalim  Bin 
Hamad  A(-Khalifa.  The  State  of 
Bahrain. 

Sheikha  Shemsa,  Wife  of  the 
Ruler  of  Urn  At-Quiwa:n.  The 
United  Arab  Emirates. 


Her   Majesty   The   Raja   Isterl  of 
Brunei. 


General  Atxfui  Rashid  Dostam, 
Commander,  The  Islamic  State 
of  Afghanitan. 

The  Prime  Minister  of  The  Reput)- 
lic  of  Pakistan. 

Her  Majesry  The  Raja  isleri  of 
Brunei. 


Her   Majesty   The   Raja   Isteri  of 
Brunei. 


Her   Majesty   The   Raja   Isteri  of 
Brunei. 


S.A.H.  Bukhari,  Export  Promotion 
Bureau,  The  Republic  of  Paki- 
stan. 


Circumstarx^es 

justifying 

acceptance 


Non-acceptance  wouW  have 
caused  emtjarrassmrent  to 
donor  and  U.S.  Government. 

Non-acceptance  would  ha.e 
caused  emtjan^assnr^ni  to 
donor  and  U.S.  Govemment. 

Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemmert 

Non-acceptancG       wouW       have 
caused      emtan-assment      lo 
,  Conor  and  U.S.  Govemmr-rt. 

Norvacceptance  would  have 
caused  enbanassment  to 
ctonor  and  U.S.  Government. 

Ncn-acceptance  would  have 
caused  embarrassmen;  to 
donor  and  U.S.  Govemmeit 

Non-acceptance  would  have 
caused  emtjarrassment  to 
Qonor  and  U  S.  Govemmo  A 


Norvacceptance  would  have 
caused  err.t)arTassmeni  to 
ck5nor  and  U.S.  Governme-;! 

Non-acceptance  »«xjld  have 
caused  embarrassment  to 
donor  and  U.S.  Govemmert 

Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 

Non-acceptance  woukj  have 
caused  emtjarrassment  to 
donor  and  US.  Govemment. 


Non-acceptance  wooW  have 
caused  embanassmenl  to 
donor  and  U.S.  Govemment. 

Non-acceptance  would  have 
caused  embanassment  to 
donor  arxj  U.S.  Government. 

Non-acceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 
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Agency:  Department  of  the  Treasury 

Report  o(  Tangible  Gifts 


Name  and  title  of  person 

accepting  gift  on  behalf  of  the 

U.S.  Government 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Identity  of  foreign  donor  and 
governmer^ 


Circumstances  justifyirig 
acceptance 


Secretary  Uoyd  Bentsen 


Secretary  Uoyd  Bentsen 


Seaetary  Uoyd  Bentsen 


Secretary  Lloyd  Bentsen 


Lawrence  Dwigtit 


Gary  LRasmussen 


Three  cases  of  German  Wine. 

Reed— June     9,     1993.     Est. 

Value— $360.  Pu.'chased. 
Pearl  Tie  Clasp.  Reod— April  14. 

1993.  EsL  Value— $300.  Gov- 
ernment property. 
3    Japanese    Porcelain    Bowls. 

Recd-^uly     9.      1993.      Est. 

Value— $350.         -Government 

property. 
Bone    China    plate    and    stand. 

Recd-July     8.     1993.      Est. 

Value-^225.  Government 

property. 
Small  Chinese  Vase  and  Feather 

Fan.  Reed— June  22. 1993.  Est 

Value— $309.  Govemment 

property. 
China  Bowl.  Reed— July  2.  1993. 

Est.  Value — S400.  Govemment 

property. 


Federal  Minister  of  Foreign  Affairs 
(Germany). 

Minister  of  Finance  (Japan)  


Prime  Minister  of  Japan  (Japan) 


Minister  of  France  (Japan) 


Delegation  Leader  (China) 


Delegation  Group  Leader  (China) 


Norvaeceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  GovemmenL 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Norvaeceptance  would  have 
caused  embarrassment  to 
dorvx  arxl  U.S.  Govemment. 

Norvaeceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Non-acceptance'  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Non-aeceptanee  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


AGENCY:  DEPARTMENT  OF  THE  TREASURY 
Report  of  Travel  or  Expenses  of  Travel 


Name  of  title  of  person  accepting 
travel  or  travel  expenses  consist- 
ent with  the  interests  of  the  U.S. 
Govemment 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 

intereists  of  tfie  U.S.  Govemment 

and  occurring  outside  the  United 

States 


Identity  of  foreign  donor  and 
govemment 


Circumstances  justifying 
acceptance 


Robert  Anderson.  Economist 


Lloyd  Bentsen,  Secretary  of  the 
Treasury. 

Patricia  Brpdehck.  Financial  En- 
forcement 

Kathleen  Byme,  Economist  

Pamela   Johnson.   Financial    Erv 

forcemertt. 
James  B.  Mackie  III,  Tax  Analyst  . 


Keith  Palzer.  Counsel 

Norman  Richter,  Tax  Analyst 


Bartjara  RoRinson,  Tax  Analyst 


Ray  Squiteri,  Econonrtic  Policy  An- 
alyst. 

Lawrence  Summers,  Under  Sec- 
retary for  International  Affairs. 

Lawrence  Summers,  Under  Sec- 
retary for  International  Affairs. 

Lawrerwe  Summers.  Under  Sec- 
retary for  International  Affairs. 

Lawrence  Summers,  Under  Sec- 
retary for  Intematiorwl  Affairs. 


8,      1993.      Est— 
Airfare,       lodging, 


Est- 


Rec'd — Dec 

$3198.00. 

meals. 
Rec'd-July     10,     1993 

4623.00.  Lodging. 
Rec'd-July     3.      1993.     Est— 

$931.00.  Airfare,  lodging,  meals. 
Rec'd— December  IQ,  1993.  Est— 

$500.00.  Airfare,  lodging,  meals. 
Rec'd— July      3,      1993.      Est— 

$774.00.  Airfare,  lodging,  meals. 
Rec'd— September      21,      1993. 

Est— $6100.00.  Airfare,  lodging. 

meals. 
Rec'd-^anuary  31,  1993.  Est— 

$783.00.  Airfare,  lodging,  meals. 
Rec'd— September      21,      1993. 

Est— $918.00.  Airlare.  lodging, 

meals. 
Rec'd-^uly      9.      1993.      Est— 

$915.00.  Airfare,  lodging,  meals. 

Rec'd— October  17,  1993.  Est— 

$1030.00.       Airfafe.       lodging, 

meals. 
Rec'd— February   1,   1993.   Est— 

$3429.00.      Airfare,      lodging. 

meals. 
Rec'd-^uly     10.     1993.     Est— 

$4430.00.  Lodging. 
Rec'd— April     18.     1993.     Est— 

$3628.00.  Lodging, 
Rec'd— March    16.    1993.    Est— 

$4191.00.  Lodging. 


Bi-national     Industrial    Research 

and     Development    Board    of 

Governors,  Jerusalem,  Israel. 
Japanese     Govemmerrt,     Tokyo, 

Japan. 
Organization  of  American  States, 

Panama  City,  Panama. 
Government    of    Japan,    Tokyo, 

Japan. 
Organization  of  Amerk:an  States, 

Par^ma  City,  Panama 
Australian  Government.  Canberra, 

Australia. 

Association  of  Mexican  Securities, 
Mexkx)  City,  MexKO. 

International  Tax  Institute,  Univer- 
sity of  Hamburg,  Hamburg.  Ger- 
many. 

Canaffian  Tax  Foundation  and  the 
University  of  Westem  Ontario, 
Chartres,  France.- 

Internafional  Workshop  on  Inte- 
grative Assessment  of  Mitiga- 
tion, Vienna,  Austria. 

Worid  Economic  Forum,  Davos, 
Switzeriand. 

Japanese     Government.     Tokyo, 

Japan. 
Japanese     Government.     Tokyo. 

Jap^n. 
Hong    Kong   Government.    Hong 

Kong. 


U.S. — Israel  Bi-natk>nal  meetings. 

To  attend  Economic  Summit. 

Trainer  at  OAS  seminar. 

PartKipate  in  seminar  on  Fiscal 

and  Monetary  Policy. 
Trainer  at  OAS  seminar. 

Deliver  paper  at  conference. 


PartKipate  in  a  confererxx   on 

NAFTA  provistons. 
Give  speech  on  international  tax- 

atk)n. 

PartKipate  in  conferer)ce  on  trans- 
fer prKing. 

Workshop  df  the  International  In- 
stitute for  AppRed  Systems 
Analysis. 

PartKipate  in  meeting. 


To  attend  Economic  Summit. 
To  attend  Sherpa  meeting. 
To  attend  Sherpa  meeting. 
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Agency:  U.S.  Treasury  Department,  Comptroller  of  the  Currency 

Report  o(  Tangible  Gifts 


Name  and  title  of  person 
-;epting  gift  on,b>ehalf  of  ttie 
U.S.  Government 


Ei^ene    Ludwig,    Comptroller   of 
Currency. 


Roger  Tufts,  Senior  Economic  Ad- 
visor. 


Eugene   Ludwig,   Comptroller   of 
tfie  Currency. 


Gift,  date  of  acceptance  on  befialf 
of  tfie  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Silver  twwrt  witfi  lid,  in  green  vel- 
vet covered  wood  box. 
5'/2"x3%"  witti  lid  on.  Lid  f«s 
silver  and  gold  leaves.  Rec'd.  4/ 
29/93— Estimated  value 

S375.00.  Currently  used  as  of- 
fice decoration. 

Dish,  4%"  wide,  green.  Rec'd.  5/ 
21/93— Estimated  value  $20.00. 
Currently  used  as  office  decora- 
tion. 

French  wine,  2  bottles,  size  750 
ml.  1991  Louis  Jadot 
Montrachet  Grand  Cru.  1989 
Chateau  Margaux  Grand  Cru 
Classe.  Rec'd.  last  week  in  De- 
cember 1993.  Estimated  value 
(Montrachet)— $37.50.  (Chateau 
Margaux)— 8155.00.  Currently 
used  for  official  functions. 


Identity  of  foreign  donor  and 
government 


Myung  Ho  Kim,  Govemer  of  the 
Bank  of  Korea. 


Mr.  H.  Nakaso,  Bank  of  Japan 


Myung  Ho  Kim,  Govemof  of  t^,e 
Bank  of  Korea. 


Circumstances  justifying 
acceptance 


Non-acceptance  woUd  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


UnatJte  to  decline,  gift  was   re- 
ceived in  the  mail. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


AGENCY:  INTERNAL  REVENUE  SERVICE 
Office:  A/C  (IntI)  Tax  Administrative  Service  Foreign  Gifts  and  Decorations  Received  (Report  of  Tangible  Gifts) 


Name  and  titto  of  person 

accepting  gift  on  behalf  of  the 

U.S.  Government 


Jeffrey  C.  Rozwadowski,  Inter- 
national Visitor  Information  Spe- 
cialist. 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  arxl  cun-ent 
disposition  or  kxation 


Jade  carving  of  two  running 
fiorses,  estimated  value — 
$400.00,  in  vault  at  headquarter 
buikjing. 


Identity  of  foretgn  donor  and 
government 


Haowei  Zhao,  Assistant  Chief  of 
the  Municipal  Finance  Bureau 
of  Anshan  City. 


Circumstances  justifying 
acceptance 


Refusal  woukj  have  caused 
emtjarassment  and  offense  as 
this  was  a  product  of  their  city 
and  a  typical  expresskxi  of  grat- 
itude 


Agency:  Department  of  veterans  Affairs 

Report  of  Travel  or  Expenses  of  Travel 


Name  arxj  title  of  person  accept- 
ing travel  or  travel  expenses  corv 
sistent  with  the  interests  of  U.S. 
Government 


Samuel  J.  McKenna,  D.D.S  ,  M.D 


Samuel  J.  McKenna,  D.D.S. ,  M.D 


Brief  descriptkxi  and  estimated 
value  of  travel  or  travel  expenses 
.accepted  as  consistent  with  the 
interests  of  the  U.S.  Government 
and  occuning  outside  the  United 
States 


identity  of  foretgn  donor  and 
government 


Reed.— February  25,  1993.  Est 
Value— $5600.  Expended  for 
airfare,  kxJging  and  meals. 


Watch.      Reed.— Febaiary 
1993.  Est.  Value— $1500. 


25, 


Crown  Prince,  Saudi  Aratxa 


Crown  Prince,  Saudi  Arat>ia 


Circumstances  justifying 
acceptance 


To  attend  and  consult  with  the 
Crown  Prince  of  Saudi  Arabia 
on  oral  surgery  procedures  per- 
formed at  the  King  Faisei  Spe- 
cialist Hospital  in  Saudi  Arabia. 

Provided  consultation  to  the 
Crown  Prrice  of  SawS  Arabia 
on  oral  surgery  procedures  per- 
formed at  the  King  Faisei  Spe- 
cialist Hospital  in  Saudi  Arabia. 
In  appredatkxi  for  tw  time  and 
expertise,  the  Crown  P'lnce 
gave  the  watch  to  Dr.  McKenna 
as  a  token  grft 
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BILUNQ  COOE  4710-SO-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY 

Nationat  Bloethics  Advisory 
Commission  Proposed  Charter 

AGENCY:  Office  of  Science  and 
Technology  Policy  (OSTP). 
ACTION:  Request  for  Comments. 

SUMMARY:  This  notice  describes  a 
proposal  to  establish  a  National 
Bioelhics  Advisory  Commission  within 
the  Executive  Branch.  The  Commission 
would  be  charged  to  consider  issues  of 
bioethics  arising  from  research  on 
human  biology  and  behavior,  and  the 
applications  of  that  research. 
DATES:  Comments  must  be  received  on 
or  before  October  11, 1994. 
ADDRESSES:  Submit  written  comments 
b^  mail  to:  Bioethics  Docket,  Office  of 
Science  and  Technology  Policy,  Room 
436,  OEOB,  Washington,  D.C.  20500.  or 
by  FAX  to:  202-456-6027. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Rachel  E.  Levinson,  Assistant 
Director  for  Life  Sciences,  OfBce  of 
Science  and  Technology  Policy,  Room 
436.  OEOB.  Washington,  D.C.  20500. 
OfGce  telephone  number:  202-456- 
6137. 

SUPPt.EMENTARY  MFCRMATION:  OSTP 
proposes  that  a  standing  advisory  body 
be  established  within  the  Executive 
Branch  to  consider  issues  of  bioethics 
arising  from  research  on  human  biology 
and  behavior,  and  the  applications  of 
that  research.  This  action  would  fulfill 
a  need  recognized  by  all  branches  of  the 
Federal  government.  For  example,  a 
report  by  the  House  of  Representatives 
Committee  on  Government  Operations 
recommended  establishment  of  an 
advisory  committee  to  examine  the 
ethical,  legal  and  social  implications  of 
the  Hiunan  Genome  Project.  The 
proposed  advisory  body  would  expand 
the  wo^  of  the  National  Commission 
for  the  Protection  of  Human  Subjects  of 
Biomedical  and  Behavioral  Research; 
the  Department  of  Health,  Education 
and  Welfare's  Ethics  Advisory  Board; 
and  the  President's  Commission  for  the 
Study  of  Ethics  Problems  in  Medicine 
and  Biomedical  and  Behavioral 
Research. 

OSTP  seeks  comments  on  a  draft 
charter  for  a  proposed  National 
Bioethics  Advisory  Commission 
(NBAC).  The  NBAC  would  report  to  the 
President's  National  Science  and 
Technology  Council  (NSTC).  This 
arrangement  will  facilitate  access  to  the 


deliberations  and  recommendations  of 
the  NBAC  for  the  Executive  Branch 
agencies  most  heavily  invested  in 
biological  and  behavioral  research. 

The  Conunission  would  be  asked  to 
identify  and  develop  broad  overarching 
principles  to  govern  the  ethical  conduct 
of  biological  and  behavioral  research, 
and  the  applications  of  that  research. 
The  proposed  NBAC  would  not  have 
responsuDility  for  the  review  and 
approval  of  individual  projects. 

The  diaft  charter  seeks  to  strike  a 
balance  between  defining  the  NBAC's 
agenda  so  as  to  fulfill  governmental 
needs,  and  allowing  the  Commission 
sufficient  flexibility  to  advise  the 
government  on  issues  this  group  of 
experts  and  stakeholders  believe  should 
be  addressed. 

The  charter  specifies  two  prospective 
areas  of  inquirj-,  issues  in  the 
management  and  use  of  genetic 
information  and  protection  of  the  rights 
and  welfare  of  research  subjects. 
Discrete  issues  that  full  under  these  two 
broad  topics  include:  issues  of  genetic 
privacy,  screening  for  genetic  disorders, 
intellectual  property  rights,  access  to 
research  data  or  materials  developed 
with  public  funding,  current  views  on 
informed  consent,  adequacy  and 
implementation  of  Federal  human 
subject  lesearch  guidelines,  and  the 
concept  of  "minimal  risk." 

In  addition,  several  other  potential 
issues  for  consideration  by  the 
CommisBion  have  been  raised  in 
discussions  to  date  including:  adequacy 
and  implementation  of  Federal  human 
subject  tesearch  guidelines, 
recommendations  on  requirements  to 
maintain  research  data,  and  the  ethical 
aspects  of  access  to  costly  health  care 
technology.  The  question  is,  how  best 
might  the  scope  of  the  Commission's 
charge  be  defined  so  as  to  meet  public 
needs  for  deliberation  of  pressing  issues 
in  bioethics,  without  being  so  broad  as 
to  limit  Its  effectiveness?  An  alternative 
option  for  addressing  the  last  issue,  for 
example,  might  be  referral  to  a  body 
more  directly  involved  with  decisions 
related  to  the  provisions  of  health  care 
and  relevant  cost/benefit  analysis. 

The  Commission  would  be 
established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA).  As  such,  its  meetings  would  be 
open  tot  he  public  and  announced  in 
advance  to  facilitate  public 
participation.  In  addition,  reports 
produced  by  the  NBAC  would  be  made 
available  to  public  either  in  toto,  or  in 
summary.  The  purpose  of  these  efforts 
would  be  to  involve  the  public  in  the 
dcUberations  of  the  NBAC  to  the 
greatest  extent  possible. 


As  a  FACA  committee,  the  NBAC  will 
be  required  to  have  a  balanced 
membership.  Naturally,  selection  of 
Conunission  members  is  going  to  be  a 
delicate  process  that  shouJd  t^e  into 
account  the  social  and  cultiiral  mores  of 
the  times  in  order  to  establish  a  body 
that  is  sensitive  to  the  potential  impacts 
of  its  deliberations  and 
recommendations.  The  draft  charter 
proposes  that  members  be  appointed  by 
the  President.  Suggestions  for  potential 
members  or  membership  posts  are 
sought  through  this  Notice. 

Draft  Charter 

Proposed  National  Bioethics  Advisory 
Commission 

Purpose 

The  National  Bioethics  Advisory 
Commission  will  provide  advice  and 
make  recommendations  to  the  National 
Science  and  Technology  Coimcil,  other 
appropriate  entities  and  the  public,  on 
bioethical  issues  arising  from  research 
on  human  biology  and  behavior,  and  the 
applications  of  that  research. 

Autlwrity 

42  U.S.C.  6617(a)(2).  This 
Commission  is  governed  by  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463.  as  amended  (5  U.S.C.  Appendix  2), 
which  sets  forth  standards  for  the 
formation  of  advisory  committees,  and 
implementing  regulations  (41  CFR  101-  ^ 
6.10). 

Functions 

The  National  Bioethics  Advisory 
Commission  shall  advise,  consult  with, 
and  make  recommendations  to  the 
National  Science  and  Technology 
Coimcil  and  other  appropriate  entities, 
and  also  make  their  advice  and 
recommendations  available  to  the 
public.  The  Contunission's  purview 
includes  the  appropriateness  of 
departmental,  agency,  or  other 
governmental  programs,  policies, 
assignments,  missions,  guidelines,  and 
regulations  as  they  relate  to  bioethical 
issues  arising  from  research  on  human 
biology  and  behavior,  and  applications 
of  that  research.  The  Commission  shall 
identify  broad,  overarching  principles  to 
govern  the  ethical  conduct  of  research, 
citing  individual  projects  only  as 
illustraticHis  for  such  principles.  The 
Conunission  shall  not  be  responsible  for 
the  review  and  approval  of  individual 
projects. 

As  a  first  priority,  the  Commission 
will  direct  its  attention  to  consideration 
of: 
A.  Issues  in  the  management  and  use  of 

genetic  information;  and 
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B.  Protection  of  the  rights  and  welfare 

of  research  subjects. 

In  receiving  and  responding  to 
requests  for  advice  and 
recommendations  from  the  National 
Science  and  Technology  Council,  the 
Commission  shall  consider  four  criteria 
in  estabhshing  priority  for  its  activities: 

A.  The  public  health  or  public  policy 
urgency  of  the  bioethical  issue. 

B.  "Hie  relation  of  the  hioethical  issue  to 
the  goals  for  Federal  investment  in 
science  and  technology. 

C.  The  absence  of  another  body  able  to 
fruitfully  deliberate  on  the  bioethical 
issue. 

D.  The  extent  of  interest  in  the  issue 
across  the  government.  (The 
Commission  ordinarily  will  not 
deUberate  on  a  bioethical  issue  of 
interest  to  just  one  department  or 
agency.) 

The  Commission  also  shall  have  the 
authority  to  identify  bioethical  issues, 
on  its  own  behalf,  for  deliberation.  The 
Commissi(Mi  will  accept  suggestions  of 
issues  for  consideration  from  Federal 
agencies.  Congress  and  the  public.  The 
Gpmmission's  decision  to  deliberate  on 
a  specific  topic  shall  be  made  in 
consultation  with  the  National  Science 
and  Technology  Council.  In  all  such 
instances,  the  four  stated  criteria  for 
establishing  priority  shall  pertain. 

Structure 

The  National  Bioethics  Advisory 
Commission  shall  consist  of  not  more 
than  15  members,  including  the 
Chairjjerson.  Appointments  shall  be 
made  by  the  President,  who  shall  select 
from  knowledgeable  non-Government 
experts  and  community  representatives 
vnth  special  qualifications.and 
competence  to  deal  effectively  with 
bioethical  issues  of  concern  to  the 
participating  departments  and  agencies. 
At  least  one  member  shall  be  selected 
from  each  of  the  following  categories  of 
primary  expertise:  (i)  bioethics/ 
theology;  (ii)  social/behavioral  science; 
(iii)  law;  (iv)  medicine/allied  health 
professions;  and  (vj  biological  researdi. 
At  least  three  members  shall  be  selected 
from  the  general  public  bringing  to  the 
Commission  expertise  other  than  that 
Usted.  The  membership  shall  be 
approximately  evenly  balanced  between 
scientists  and  non-scientists. 

Members  shall  be  appointed  for 
overlapping  four-year  terms.  Initially, 
members  will  be  appointed  Cor  two-, 
three-  or  four-year  terms.  Terms  of  more 
than  two  years  are  contingent  upon 
renewal  of  the  National  Bioethics 
Advisory  Commission  by  appropriate 
action  prior  to  its  termination.  "Hie 
Chairperson  shall  be  appointed  by  the 


President.  The  term  of  office  for  the 
Chairperson  shall  be  two  years, 
renewable  by  appropriate  action  of  the 
President. 

If  a  vacancy  occurs  on  the 
Commission,  the  President  shall  make 
an  appointment  to  fulfill  the  term.  Any 
member  appointed  to  fill  a  vacancy 
occurring  jMior  to  expiration  of  the  term 
for  which  his  or  her  predecessor  was 
appointed  shall  serve  for  the  remainder 
of  such  term.  Members  may  serve  after 
the  expiration  of  their  terms  until  their 
successors  have  taken  office. 

The  Commission  may  conduct 
inquiries,  hold  hearings  and  establish 
subcommittees,  as  necessary. 

The  Commission  is  authorized  to 
conduct  analyses  and  develop  reports  or 
other  materials.  In  order  to  augment  the 
expertise  present  on  the  Commission, 
the  Commission  is  also  authorized  to 
contract  for  the  services  of  non- 
governmental consultants  who  may 
conduct  analyses,  prepare  reports  and 
background  papers  or  prepare  other 
materials  for  consideration  by  the 
Commission,  as  appropriate. 

In  order  to  avoid  duplication  of  effort, 
the  Commission  may.  in  lieu  of,  or  as 
part  of  any  of  its  authorized  activities, 
incorporate  the  results  of  the 
deliberations  of  another  entity  as  long  as 
the  Commission  sets  forth  its  reasons  for 
doing  so. 

The  Assistant  to  the  President  for 
Science  and  Technoiogy  shall  be 
notified  upon  establishment  of  each 
subcommittee,  and  shall  be  provided 
information  on  the  name,  membership 
(including  chair),  function,  estimated 
duration  of  the  subcommittee,  and 
estimated  frequency  of  meetings. 

Management  and  support  services 
shall  be  provided  by  the  Office  for 
Protection  from  Research  Risks, 
Department  of  Health  and  ri'uman 
Services.  Additional  resources 
including,  but  not  limited  to  personnel, 
office  support  and  printing  will  be 
provided  by  other  NSTC  member 
agencies. 

Meetings 

Meetings  of  the  Commission  shall  be 
held  up  to  10  times  a  year  at  the  call  of 
the  Chairperson  with  the  advance 
approval  of  a  Federal  Government 
official  who  shall  also  approve  the 
agenda.  Meetings  of  the  subcommittee(s} 
shall  be  convened  as  necessary.  A 
Federal  Government  official  shall  be 
present  at  all  meetings. 

Meetings  shall  be  opta  to  the  public 
except  as  determined  otherwise  by  the 
Assistant  to  the  President  for  Science 
and  Technology.  Advance  notice  of  all 
meetings  shall  be  given  to  the  public. 


Meetings  shall  be  conducted,  and 
records  of  proceedings  kept,  as  required 
by  applicable  laws  and  Federal 
regulations. 

Compensation 

Members  may  be  compensated  at  a 
rate  not  to  exceed  the  maximum  pay 
authorized  by  5  U.S.C.  3109,  plus  per 
diem  and  travel  expenses  as  in 
accordance  with  standard  government 
travel  regulations. 

Annual  Cost  Estimate 

The  estimated  annual  cost  for 
operating  the  National  Bioethics 
Advisory  Commission,  including 
compensation  and  travel  expenses  for 
members  and  contracting  and 
publication  services  costs,  but  excluding 
that  for  staff  support,  $1,500,000.  The 
estimated  annual  person  years  of  staff 
support  is  six,  at  an  estimated  annual 
cost  of  $500,000. 

Reports 

Reports  by  the  National  Bioethics 
Advisorv-  Commission  on  specific  issues 
shall  be  submitted  to  the  National 
Science  and  Technology  Council,  the 
appropriate  committees'  of  Congress, 
and  other  appropriate  entities.  The 
Commission  may  specifically  identify 
the  Federal  department,  agency  or  other 
entity  to  which  particular 
recommendations  are  directed  and- 
request  a  response  from  the  Federal 
department,  agency  or  other  entity 
vdthin  180  days  of  publication  of  such 
recommendations. 

Executive  summaries  of  each  report  of 
the  Commission  shall  be  promulgated  in 
the  Federal  Register.  Such  summaries 
shall  specifically  list  the  department, 
agency,  or  other  entity  to  which  any 
recommendations  are  directed  and  the 
date  by  which  such  responses  are 
expected. 

An  annual  report  shall  be  submitted 
to  the  National  Science  and  Technology 
Council  and  the  appropriate  committees 
of  Congress.  It  shall  contain,  at  a 
minimum,  (i)  the  Commission's 
function;  (ii)  a  list  of  members  and  their 
business  addresses;  (iii)  the  dates  and 
places  of  meetings;  (iv)  a  summary  of 
the  Commission's  activities  during  the 
year;  (v)  a  summary  of  the  Commission's 
recommendations  made  during  the  year; 
and  (vi)  a  summary  of  responses  made 
by  departments,  agencies,  or  other 
entities  to  the  Commission's 
recommendations  during  the  year. 

Termination  Date 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  Uiis  National 
Bioethics  Advisory  Commission  will 
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terminate  two  years  from  the  date  this 

charter  is  approved. 

Barbara  Ann  Ferguson, 

Administrative  Officer,  Office  of  Science  and 

Technology  Policy. 

(FR  Doc.  94-19688  Filed  8-11-94] 

WLUNO  C006  3170-01  OSTP-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  o\  the  Secretary 

Criteria  and  Application  Process  for 
the  Secretarial  Award  for  Excellence  in 
Transportation  Technology  Research 
and  Development 

AGENCY:  Department  of  Transportation. 
Office  of  the  Secretary. 
ACTION:  Notice  of  Request  for 
Nominations. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  annoimces 
procedures  for  nominating  individuals 
and  organizations  for  the  Secretarial 
Award  for  Excellence  in  Transportation 
Technology  Research  and  Development. 
Awards  are  made  annually  by  the 
Secretary  of  Trnnsportation  to  recognize 
research  and  development  contributions 
advancing  the  ability  of  the  U.S. 
transportation  industry  to  compete 
globally. 

DATES:  Nominations  must  be 
postmarked  no  later  than  October 
30.1994. 

ADDRESSES:  An  original  and  three  copies 
of  the  nomination  should  be  sent  to: 
Noah  Rifkin,  Director  of  Technology 
Deployment.  Office  of  the  Secretary. 
U.S.  Etepartment  of  Transportation,  400 
7th  Street.  SW.  Washington,  DC  20590, 
Room  10200. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Hohl.  Technology  Sharing  Officer. 
Research  and  Special  Programs 
Administration,  U.S.  DOT  400  7th 
Street.  SW,  Washington  D.C.  20590 
Telephone:  (202)  366-4978. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  solicits  nominations  for 
the  Secretarial  Award  for  Excellence  in 
Transportation  Technology  Research 
and  Development  and  provides  relevant 
information  on  the  nomination  and 
selection  process.  The  award  Is 
honorary  recognition  in  the  form  of  a 
certificate  from  the  Secretary  of 
Transportation.  Awards  will  be 
presented  annually. 

Purpose 

DOT  is  committed  to  providing  the 
nation  with  a  safe,  efficient, 
environmentally  sound  and 


technologically  advanced  transportation 
system  that  promotes  economic  growth, 
enhances  international  economic 
competitiveness,  and  contributes  to  a 
secure  and  healthy  environment.  In 
fulfilling  this  mission,  the  Department 
intends  to  accelerate  technological 
advances  that  promote  the  development 
and  export  of  transportation  technology 
and  manufactured  products.  To  further 
these  goals,  the  Secretary  of 
Transportation  has  established  the 
Secretarial  Award  for  Excellence  in 
Transportation  Technology  Research 
and  Development  to  recognize 
significant  contributions  to  expanding 
the  technology  knov.-ledge  base  and  the 
ability  of  the  transportation  industry  to 
compete  internationally. 

Organization  Defined 

•  For  purposes  of  this  award, 
organizations  include  but  are  not 
limited  to: 

•  Domestic  or  U.S.  Corporations, 
including  nonprofit  corporations; 

•  Partnerships; 

•  Professional  associations; 

•  Institutions  of  higher  education; 

•  Federal.  State,  or  local  government; 
and 

•  Professional  teams  assembled  for 
the  specific  projects. 

Evalaation  Criteria 

Nominations  will  be  evaluated  based 
on  the  following  criteria: 

•  Quality  and  innovative  nature  of 
the  technology  developed; 

•  How  the  technology  has  enhanced 
industry  competitiveness,  both 
domestically  and  internationally. 

•  Significance  of  individual  or 
organization  nominated  to  the  success 
of  the  development  effort: 

•  Entrepreneurial  nature  of  research 
effort  (nature  of  collaboration); 

•  Potential  for  positive  economic 
beneifits  to  the  U.S.  or  specific  region; 
and 

•  Applicability  to  more  than  one 
mode  of  transportation. 

The  qualifying  work  may  be  a  singular 
acccnnplishment  or  a  series  of 
accomplishments  that  have  had  a 
substantial  effect  over  time.  Generally, 
technologies  applicable  to  more  than 
one  transportation  mode  will  be  more 
favorably  considered. 

Examples  of  achievements  that  may 
be  recognized  include  but  are  not 
limited  to: 

•  Safety  Improvements — ^Technology 
that  reduces  the  likelihood  of  vehicle 
accidents  or  the  likelihood  of  serious 
injury  when  a  vehicle  accident  does 
occur  or  otherwise  improves  the 
chances  of  post-accident  survival/ 
recovery  of  accident  victims.  This  could 


include  research  and  development  of 
instrumentation  equipment,  human 
factors,  or  biomechanics. 

•  Energy  Savings. — ^Technology  that 
saves  energy  in  the  production, 
operation,  or  disposition  of  vehicles 
through  research  in  materials 
development,  alternative  fuels,  engine 
and  propulsion  modifications, 
aerodynamic  modeling^and  drag 
reduction,  and  combustion  research. 

•  Environmental  Quality — 
Technology  applicable  to  transportation 
that  reduces  emissions;  hazardous,  solid 
or  toxic  waste;  noise.  This  could  include 
research  and  development  of  products, 
processes,  or  measurement 
instrumentation. 

•  Intemationallndustrial 
Competitiveness — ^Technology  that 
allows  the  U.S.  transportation  industry 
to  achieve  sustainable  world-class 
capabilities  to  compete  in  the  global 
marketplace  throu^  the  sale  of 
transportation  vehicles  and  equipment 
in  ovefseas  markets  or  the  provision  of 
freight  and  passenger  transportation 
services  to  support  international  trade 
and  travel.  • 

•  Job  Creation — ^Transportation 
technology  that  creates  jobs  and  makes 
a  positive  contribution  to  the  U.S. 
economy. 

Evaluation  Process 

The  DOT  Research  and  Technology 
Coordinating  Council,  chaired  by  the 
Director  of  Technology  will  appoint  an 
Evaluation  Committee  to  evaluate 
nominations  under  the  prescribed 
criteria  and  to  recommend  awaxdees. 

Recommendations  of  the  Evaluation 
Committee  will  be  reviewed  by  a 
Selection  Committee  made  up  of 
ipembers  of  the  Research  and 
Technology  Steering  Committee.  Final 
selections  will  be  made  by  the  Secretarj- 
of  Transportation. 


Nominating  Procedures 

Any  person  may  nominate 
individuals  or  organizations  from 
industry,  academia,  or  government. 
Nomination  should  be  in  the  form  of  a 
letter  and  must  demonstrate  that  the 
nominee  has  provided  significant 
contributions,  through  technology 
research  and  development,  to  advancing 
the  ability  of  the  U.S.  transportation 
industry  to  compete  globally  in  an  area 
of  transportation  systems  development, 
vehicle  or  facility  design,  construction, 
operation,  or  maintenance.  Nominations 
must  include  the  following: 

•  Name  and  address  of  the  individual 
or  organization  being  nominated;  '     , 

•  Name,  address,  and  telephone 
number  of  the  nominator.  If  the 


nominator  is  other  than  an  individual, 
a  point  of  contact  must  be  identiHed; 

•  A  description  of  the 
accomplishments  focusing  on  the 
evaluation  criteria  identified  above; 

•  Recognition  of  accomplishments  by 
peers  (awards,  patents,  etc.).  and 

•  If  the  nominee  is  an  organization, 
documentation  that  the  nominee  is  a 
domestic  concern,  as  the  terra 
"domestic"  is  defined  in  26  U.S.C 
section  7710(aK4). 

The  nomination  should  be  no  more 
than  10  numbered  typewritten  pages  on 
8.5  X  11  inch  paper  with  one  inch 
margins  all  around  and  font  size  of  not 
less  than  12  point.  The  nomination  must 
be  signed  by  at  least  one  individual. 

Nominations  must  be  postmarked  by 
October  30. 1994,  and  should  be  sent  to: 
Noah  Rifkin.  Director  of  Technology 
Deployment,  Office  of  the  Secretary. 
U.S.  Department  of  Transportation,  400 
7th  Street,  SW,  Washington,  DC  20590. 
Room  10200. 

Issued  this  4th  day  of  August.  1994,  in 
Washington,  D.C. 
by:  Noah  Rifldn. 

Director  of  Technology  Deploymen  t. 

[FR  Doc.  94-19790  Filed  8-11-94;  8:45  am} 
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Coast  Guard 
[CGD-08-»4-02q 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  Meeting 

agency:  Coast  Guard,  DOT. 
ACTIOM:  Notice  of  meeting. 


SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  will  meet  to  discuss 
various  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 
The  meeting  will  be  ojwn  to  the  public. 
DATES:  The  meeting  will  be  held  from  9 
a.m.  to  1  p.m.  on  Thursday,  September 
22, 1994. 

ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  of  Sie  Houston 
Pilots  Office,  8150  South  Loop  East. 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  D.E.  Rowlett,  Recording  Secretary, 
Commander,  Eight  Coast  Guard  District 
(oan),  room  1211,  Hale  Boggs  Federal 
Building.  501  Magazine  Street,  New 
Orleans.  LA  70130-3396.  telephone 
(504J  589-6235. 

SUPPtEMENTARY  INFORMATKM:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C  App.  2  §  1  et  seq.  The  meeting  is 
open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 


statements  at  the  meeting.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

(1)  Presentation  of  the  minutes  from 
the  Inshore  and  Ofl^shore  Waterways 
Subcommittees  and  discussion  of  their 
recommendations. 

(2)  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

(3)  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

Dated:  August  3, 1994. 
R.C.  North. 

Rear  Admiral.  U.S.  Coast  Guard,  Conanander. 

Eigh  th  Coast  Guard  District. 

[FR  Doc.  94-19729  Filed  »-n-94;  8:45  am] 

BILUMQ  CODE  4t1»-t4-M 


[COO  08-64-021] 

Houston/Galveston  Navigation  Safefy 
Advisory  Conunittee;  Inshore 
Waterway  Management  SutKommittee 
Meeting 

agency:  Coast  Guard,  EXDT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  hishore  Waterway 
Management  Subcommittee  of  the 
Houston/Galveston  Navigation  Safety 
Advisory  Committee  wil!  meet  to 
discuss  various  navigation  safety 
matters  affecting  the  inshore  waters  the 
Houston/Galveston  area. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  September  1. 1994.  from 
10:30  a.m.  to  12  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
U.S.  Coast  Guard  Base  (^Iveston.  Ferry 
Road  1,  Galveston,  TX  77553. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  D.  E.  Rowlett,  Recording  Secretary, 
Commander,  Eighth  Coast  Guard 
District  (oan),  room  1211.  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans.  LA  70130-3396, 
telephone  (504)  589-6235. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting  is 
open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  will  consist  of 
discussion  of  previous 
recommendations  and  presentation  of 
new  items  for  consideration. 

Dated  August  3, 1994. 
R.C.  North. 

Rea^  Admiral,  US.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District 
IFR  Doc.  94-19728  Filed  8-11-94;  8:45  am] 
BIUJNQ  CODE  aiO-14-M 


[CGO08-44-022] 

Houston/Galveston  Navigation  Safety 
Advisory  Commmee;  Offshore 
Watenway  Management  Subcommitlee 
Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Offshore  Waterway 
Management  Subcommittee  of  the 
Houston/Galveston  Navigation  Safety 
Advisory  Committee  will  meet  to 
discuss  various  navigation  safety 
matters  affecting  the  offshore  waters  of 
the  Houston/Galveston  area. 
DATES:  The  meeting  will  be  held  at  U.S. 
Coast  Guard  Base  Galveston.  Ferry  Road 
1.  Galveston,  TX  77553. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  D.E.  Rowlett,  Recording  Secretary, 
Commander,  Eighth  Coast  Guard 
District  (oan),  room  1211.  Hale  Boggs 
Federal  Building.  501  Magazine  Street, 
New  Orleans.  LA  70130-3396. 
telephone  (504)  589-6235. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting  is 
open  to  the  public  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  will  consist  of 
discussion  of  previous 
recommendations  and  presentation  of 
new  items  for  consideration. 

Dated:  August  3,  1994. 
R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard. 
(FR  Doc.  94-19727  Filed  8-11-94:  8:45  ami 
BiLUNO  OOK  4aie.14^ 


[CGD  94-060) 

Interagency  Coordinating  Commitlee 
on  Oil  PoHutlon  Research 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Interagency  Comdinating 
Committee  is  inviting  interested  parties 
to  make  presentations  at  a  yet-to-be 
scheduled  joint  Federal/Industry  Oil 
Pollution  Research  and  Development 
(R&D)  Coordiiutiofi  meeting.  The 
purpose  of  the  meeting  is  to  share 
information  on  R&D  related  to  oil 
pollution  activities  and  coordinate 
programs  between  the  Federal 
government  and  industry.  Interested 
parties  are  requested  to  submit 
proposals  for  presentations  to  be  made 
at  the  meeting.  The  Interagency 
Committee  will  review  the  proposals 
and  invite  selected  parties  to  niake 
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presentations.  The  meeting  will  be  open 
to  the  public. 

DATES:  Proposals  for  presentations  must 
b«  received  by  September  12, 1994. 

ADDRESSED:  The  meeting  may  be  held  at 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC,  in 
room  2415.  Persons  interested  in  i 

applying  should  write  to  Commandant 
(G-MI/R).  room  2110,  U.S.  Coast  Guard 
Headquarters,  2100  Second  St..  SW., 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  Lee  EUwein,  Executive  Director. 
(lACCOPR)  room  2110,  U.S.  Coast 
Guard  Headquarters,  2100  Second  St. 
SW.,  Washington,  DC  20593-001,  (202) 
267-6882.  Fax (202) 267-4677. 

SUPPLEMENTARY  INFORMATION:  The 
Interagency  Committee  is  a  thirteen 
member  Federal  agency  committee  to 
coordinate  Federal  oil  spill  research  and 
development  efforts.  It  was  created  by 
section  7001(a)(2)  of  the  Oil  Pollution 
Act  of  1990  (P.L.  101-380).  to 
coordinate  oil  pollution  research, 
technology  development,  and 
demonstration  among  the  Federal 
agencies,  in  cooperation  and 
coordination  with  industry,  universities, 
research  institutions,  State  governments. 
and  other  nations.  The  areas  of  interest 
to  the  Interagency  Committee  are:  Spill 
Prevention;  Spill  Response  Planning 
and  Management:  Spill  Response:  Fate. 
Transport  and  Effects  of  Oil;  and 
Restoration  and  Rehabilitation.  The 
Interagency  Committee  is  especially 
interested  in  assessing  the  current  state 
of  research  within  the  private  sector  to 
avoid  duplication  of  effort  and  more 
efHciently  use  scarce  R&D  resources. 
Presentations  will  be  limited  to  ongoing 
or  planned  research  on  oil  pollution 
related  R&D.  No  proprietary  commercial 
information  will  be  presented. 

Presentation  proposals  should  include 
name,  address,  and  organizational 
affiliation  of  the  presenter,  a  brief 
description  of  the  subject  matter,  and  an 
estimate  of  the  amoimt  of  time  desired 
for  the  presentation.  The  date,  time,  and 
agenda  for  the  meeting  will  be 
announced  by  a  separate  notice  in  the 
Federal  Register.  The  Interagency 
Committee  reserves  the  right  to  limit  the 
number  and  length  of  presentations. 

Dated:  August  8. 1994. 
Joieph  |.  Angelo, 

Acting  Chiefs  Office  of  Marine  Safoty  Secuhly 
and  Environmental  Protection. 
jFR  Doc.  94-19732  Filed  »-ll-94:  8:45  am] 
MLUNO  COM  4t10-14-M 


Federal  Aviation  Administration 

ApproMi  of  Noise  Compatibility 
Program;  Kissimmee  Municipal 
Airpor^  Kissimmee,  FL 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

> , 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  City  of 
Kissiminee  under  the  provisions  of  title 
I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  Part  150.  These 
flndin^  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
9&-52  (1980).  On  January  11, 1994,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  City  of 
Kissiminee  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  July  8, 1994,  the 
Administrator  approved  the  Kissimmee 
Municipal  Airport  noise  compatibility 
program.  Most  of  the  recommendations 
of  the  program  were  approved. 
EFFECTWE  date:  The  effective  date  of  the 
FAA's  approval  of  the  Kissimmee 
Municipal  Airport  noise  compatibility 
program  is  July  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tonuny  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  suite  130,  Orlando,  Florida 
32827-3596.  (407)  648-6583. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Kissimmee 
Municipal  Airport,  effective  July  8, 
1994. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  OF  1979  (hereinafter  referred  to 
as  "the  Act"),  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA' 
a  noisa  compatibility  program  which 
sets  forth  the  measures  taken  or 
proposed  by  the  airport  operator  for  the 
reduction  of  existing  noncompatible 
land  uses  and  prevention  of  additional 
noncompatible  land  uses  within  the 
area  covered  by  the  noise  exposure 
maps.  The  Act  requires  such  programs 
to  be  developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
porsoimel. 


Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  wliich 
measure  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  istandards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  users, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  nose 
compatibility  program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  F^A  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District . 
Office  in  Orlando,  Florida. 

The  City  of  Kissimmee  submitted  to 
the  FAA  on  December  2, 1993,  the  noise 
exposure  maps,  descripticms,  and  other 
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documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  July  1, 1991.  through 
November  29, 1993.  The  Kissimmee 
Municipal  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  January  11,  1994. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
January  28,  1994. 

The  Kissimmee  Municipal  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1998.  It 


was  requested  that  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibility  program  as  described  in 
Section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program-on 
January  11,  1994,  and  was  required  by 
a  provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  t  ont.iint-d 
nineteen  (19)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 


determined  that  the  procedural  and 
.substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  ([(.('..xt 
July  8,  1994. 

Outright  approval  was  granted  for 
seventeen  (17)  of  the  specific  prngraiii 
elements.  One  (1)  proposed  action 
element  was  approved  in  part  and  one 
(1)  proposed  action  element  was 
disapproved  for  purposes  of  Pari  1  "lO 
pending  submission  of  sufficient 
information  to  make  an  informed 
analysis  under  Part  150  criteria.  The 
approval  action  was  for  the  following 
program  elements: 


Measure 


OC1 


0C2 


0C3 


PCI 


PC2 


PC3 


Descnptlon 


Operational  Measures 

The  airport  director  W4ll  work  witti  the  airship  (blimp)  operators  to  develop  takeof1/land:ng  flight  fack  proce- 
dures to  avoid  adjacent  noise  sensitive  areas  during  periods  ot  heavy  airship  traffic  at  the  airport  The 
procedures  will  develop  flight  plans  for  each  airship  operator  to  use  a  takeoff  and  landing  direction  toward 
the  middle  of  the  airport  where  Runways  15-33  and  6-24  intersect  and  will  consider  current  overall  de- 
mand and  weather  conditions  at  the  airport.  FAA  Action:  Disapproved  lor  purposes  of  Part  150  pending 
the  sutxnission  of  sufficient  information  to  make  an  informed  analysis  under  Part  150  criteria.  The  NCP 
Includes  no  information  on  the  noise  impacts  of  the  tXimps  or  on  noise  t?enefits  of  the  proposed  measure. 
The  airport  may  either  submit  sufficient  information  lor  a  Part  150  approval  or  may  implement  the  pro- 
posed procedures  for  operational  reasons  provided  that  the  procedures  meal  established  quidelmes 
under  FAR  Part  91 . 

All  turbojet  and  turtxjprop  aircraft  operators  will  be  requested  to  use  the  NBAA  anival  and  close-m  depar- 
ture procedures.  The  operators  of  turtiojet-powered  aircraft  which  have  a  maximum  certificated  takeoff 
weight  over  75,000  pounds  will  be  requested  to  use  the  FAR  Part  91.87  standard  noise  abatement  depar- 
ture profues.  FAA  Action:  Approved  in  part.  The  use  of  -^e  KBAA  procedures  for  turtwjet  and  turtx>prop 
aircraft  less  than  75,000  pounds  Gross  Takeoff  Weight  is  approved  as  a  voluntary  measure.  Subsequent 
to  the  preparation  of  this  NCP,  FAR  Part  91  was  recodified  and  Advisory  Circular  91-53A  outlining  Noise 
abatement  procedures  for  large  aircraft  was  issued.  Since  there  has  been  a  chanoe  in  guidance  not  con- 
templated by  the  NCP,  the  measure  suggesting  use  of  specific  departure  procedures  lor  large  aircraft  is 
disapproved  pending  receipt  of  additional  information  specifying  the  procedure  to  be  used  and  describing 
its  noise  twnefrts. 

Voluntary  preferential  flight  track  procedures  are  proposed  for  implementation  at  the  a'rport  as  follows: 
Turtx>-jet  and  turt)o-prop  aircraft  departing  Runway  15  will  be  requested  to  maintain  runway  heading  as 
lor>g  as  possit>le  while  climbing  and  to  initiate  a  turn  to  any  heading  only  after  reaching  an  altitude  of 
1,300  feet  MSL  or  reaching  a  point  along  the  extended  centerime  past  the  intersection  of  Route  17-92 
and  just  before  the  west  shoreline  of  Lake  Tohopekahga  (which  is  further  defined  as  the  intersection  of 
the  extended  mnway  centerline  and  the  i75°  radial  from  the  Orlando  VOR).  VFH  traffic  remaining  in  the 
airport's  standard  traffic  patterns  shoukj  maintain  mnway  head:ng  upon  departure  until  reachi.ng  an  alti- 
tude of  700  feet  AGL.  IFR  traffic  taking  off  from  Runway  33  will  fly  the  extended  runway  centerline  until 
reaching  an  altitude  of  500  feet  AGL.  At  that  time  the  aircraft  may  be  turned  to  an  on<ourse  or  a  typtcal 
westerly  heading  depending  upon  local  traffic  conditions  and  the  aircraft's  destination.  Typically  aircraft 
departing  Runway  33  will  not  go  north  or  east  because  of  conflicts  with  Mcd.  These  measures  will  be 
subject  to  traffic  at  the  airport,  local  traffic  at  Kissimmee,  and  current  weather  conditions.  FAA  Air  Traffic 
will  approve  and  control  use  of  such  procedures,  ar>d  the  City  of  Kissimmee  will  pubticze  the  measures 
to  pilots.  FAA  Action:  Approved  as  a  voluntary  measure. 

Land  Use  Measures 

The  Ci^y  of  Kissimmee  and  Osceola  County  Ixath  have  Comprehensive  Plans  that  address  land  use  com- 
patibility in  the  vicinity  of  the  airport  to  some  extent.  It  is  recommended  that  the  Comprehensive  Plans  be 
revised  to  incorporate  the  Noise  Exposure  Maps  developed  in  this  Part  150  Noise  Study.  This  will  be  ef- 
fective in  reducing  non-compatible  devekjpment  m  vacant  areas  impacted  by  the  futureDNL  65  dB  noise 
exposure  contour.  FAA  Action:  Approved.  This  measure  will  be  effective  m  preventing  the  introduction  of 
new  non-compatit)le  devetopment. 

The  City  of  Kissimmee  has  an  ordinance  which  establishes  noise  zones  for  Runway  15-33  based  on  air- 
craft noise  levels.  This  ordinance  establishes  land  use  restrictions  and  sound  level  requirements  for  con- 
struction which  are  related  to  the  nofse  zones.  It  is  recommended  that  the  noise  zone  descriptions  in  the 
ordinance  be  changed  to  conform  with  the  NEM.  This  will  ensure  that  the  areas  of  applicatnlity  tor  airport 
related  noise  control  measures  are  correctly  defined.  FAA  Action:  Approved. 

Osceola  County  does  not  currently  have  an  airport  noise  zoning  ordinance.  It  is  recommended  that  Osceola 
County  develop  overtay  zoning  to  supplement  the  existing  land  zoning.  This  would  prevent  non-conpat- 
ible  development  of  vacant  areas  in  Osceola  County  withiri  the  noise  contours.  FAA  Action:  Approved. 
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Measure 
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PC7 
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PC9 


RC2 


Description 
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The  City  of  Kissimmee  Noise  Orcinance  has  a  reai  estate  sates  disctosure  proveion  which  requires  tei  a 
notificaton  o(  poter«iat  noise  iinpacts  be  given  to  prospective  purchasers  of  residential  property  located  in 
noise  Zones  B  (ONL  70  to  75)  and  C  (D^4L  66  to  70).  No  residential  development  is  allowed  in  noise 
Zone  A  (DNL  75  and  above).  A  listing  al  property  requiring  notificedion  is  maintained  and  updated  yearly. 
This  ordinance  requires  that  a  disclosure  statement  be  completed  for  ttie  sale  of  all  residential  property 
located  in  a  noise  Zone  which  is  filed  with  the  properly  deed.  This  measure  recommends  that  the  current 
noise  disclosure  statement  tie  revised  to  indude  an  additional  clause  and  that  the  disclosure  statement 
be  made  available  to  aM  title  companies  and  reai  estate  agerits  in  the  Kissimmee  area.  The  measure  also 
recommends  thai  the  exact  location  of  affected  properties  be  coordinated  with  the  Osceola  Courty  Prop- 
erty Appraiser's  office  and  that  the  Osceola  County  regulatens  be  rrxx^ied  to  add  a  real  estate  sales  dis- 
closure provision  to  a  County  noise  ordinanoe.  Ttiis  measure  wiO  provide  notification  of  the  posst)iGly  of 
aircraft  Hyovers  and  airport  generated  noise  to  prospective  purchasers  of  residential  property  wHWn  Iha 
DM.  65  noise  contour.  FAA  Action:  Approved.  The  FAA  stror>gly  discourages  additional  residential  devel- 
cpmert  in  areas  with  noise  exposure  levels  greater  than  ONL  65dB. 
n  is  recommended  that  the  Noise  Exposure  Maps  (NEM)  and  other  criteria  that  were  developed  in  this  Part 
150  Noise  Study  be  adopted  into  the  Kissimaiee  City  Code.  It  is  also  recommended  tttat  Osceola  County 
develop  a  County  noise  ordinance  compatitMe  wrth  the  City's  ordinance.  This  will  provide  the  City  and 
County  with  the  latest  NEM  documentation  for  determining  compatible  land  uses  within  Vhe  noise  zones 
and  criteria  for  sound  level  reduction  requirements  for  structures.  FAA  Action:  Approved.  The  FAA  strong- 
ly discoirages  the  development  of  additional  noise  sensitive  uses  within  the  ONL  65dB  contour  rather 
than  allowing  such  uses  if  sound  attenuated.  This  is.  however,  a  matter  within  the  jurisdiction  of  the  City 
and  County  and  if  such  development  is  deemed  necessary  t>y  those  bodies,  the  houses  stwuld  be  sound 
attenuated  during  constructen. 
II  is  recommended  that  Ctty  and  County  subdvision  regulatnns  be  modified  to  help  ensure  that  adequate 

disclosure  of  airport  generated  noise  is  prewded  where  needed.  FAA  Ac^on:  Approved. 
It  is  recommended  that  an  interlocal  agreemert  between  the  CHy  of  Kissimmee  and  Osceola  County  provid- 
ing ttiat  a  formal  site  plan  review  for  development  wUhin  the  DNL  65  noise  contour  be  established.  This 
will  provide  the  City  and  Airport  with  an  opportunity  to  review  and  respond  to  ttw  potential  competbifity  of 
proposed  developmeni  in  the  County  with  tfte  operation  and  future  plans  of  the  airport.  FAA  Action:  Ap- 
proved. 
It  is  recommended  ttat  the  City  of  Kissimmee  and  Osceola  County  adopt  acoustical  tiealment  standards  for 
new  structures  within  noise  Zones  of  DNL  66  exposure  and  above,  and  that  these  standards  be  included 
in  their  local  comprehensive  plans,  local  development  codes,  and  noise  ordinances.  This  wff  be  effec^e 
in  reducing  irtterlor  noise  levels  for  al  new  oonstrucfon  within  the  noise  zones  where  tend  uses  ootid  rwt 
t)e  re-zoned  to  more  compatible  uses.  FAA  Action:  Approved.  The  FAA  strongly  discourages  Hie  develop- 
ment of  adJitiorwl  noise  sensiBve  uses  witttin  ttie  DNL  65dB  contour  rather  then  allowing  such  uses  if 
sourxl  alenuated.  This  is.  however,  a  matter  within  0>e  jurisdiction  of  ttie  City  and  County  ana  if  such  de- 
velopment is  deemed  necessary  by  those  bodies,  the  houses  stiould  be  sound  attenuated  ckxing  oon- 
structioa 
Sutiject  to  available  furxfng,  the  City  of  Kissinmee.  with  ttie  owner's  consent,  will  purchase  vacant  property 
located  within  the  DNL  65.  70,  or  75  noise  contours  ttnt  Is  expected  to  be  developed  for  non-oompalMe 
use.  Purchase  will  be  considered  only  if  ottier  measures  such  as  the  purchase  of  development  rigtils  or 
other  less  costly  methods  will  not  be  effective  in  a  particular  case.  Acquired  noise  property  will  eitwr  be 
retained  for  aviation  use  as  needed  or  resold  for  a  compatible  use.  FAA  Action:  Approved,  subject  to  an 
evaluation  at  the  time  of  imptementetion  that  ttie  property  is  wittiin  the  DNL  65  contour,  and  to  a  deter- 
mination that  the  property  either  has  been  zoned  incompafiWy  or  is  in  imminer*  danger  of  lieing  devel- 
oped incompatibly  unless  it  is  acquired  by  the  airport  operator. 
Sut)ject  to  available  lUndmg,  the  City  of  Kissinimee  wli  purchase  the  development  rights  of  vacarA  property 
within  the  DNL  65.  70.  or  75  noise  contoufs  which  cannot  be  purchased  outright  This  win  corrperisate 
property  owners  for  limiting  proposed  development  to  corrpaBble  uses.  FAA  Action:  Approved. 
The  City  of  Kissimmee  wiB  establish  a  rxjise  committee  with  City  and  County  residents  to  nwnitor  noise 
complaints  and  provide  a  ctiannel  of  communication  tietween  the  putilic  and  the  airport.  FAA  Actiorr  Ap- 
proved. 
It  is  recommaxled  that  the  City  of  Kissimmee  and  Osceola  County  irKX)rporate  or  reference  Florida  Statute 
333.  Airport  Zoning  Law  of  1945.  in  their  respective  comprehensive  plans  and  land  developmeni  codes. 
The  power  to  adopt  airport  zoning  regulations  is  included  in  section  333.03.  FAA  Action:  Approved. 
It  is  recommended  that  the  City  of  Kissimmee.  subject  to  avaiable  funding  and  with  the  owner's  consent 
purchase  existing  non-compatible  residential  property.  Acquired  noise  property  will  either  be  retained  for 
aviakon  use  as  needed  or  resold  for  a  compatible  use.  Net  income  from  the  resale  of  property  acquired 
with  AlP  noise  furxjs  would  be  returned  to  ttte  AlP  lund  or  used  to  purchase  other  eligUe  noise  impacted 
lands.  FAA  Action:  Approved. 
It  is  recommended  that  a  redevelopment  prqgram  be  established  where  the  city  of  Kissimmee  would  ac- 
quire existing  non-compatible  properties  located  wittiin  the  DNL  65  noise  contour.  Stnctures  would  be 
demolished  or  remodeled  for  a  compatible  use.  and  the  acquired  land  would  either  remain  the  property  of 
the  City  or  be  resold  with  avigation  easements  attached  to  ensure  long-term  compatibility.  The  cost  of 
danwlition  or  removal  of  smjctures  would  be  deducted  from  ttie  income  derived  from  resale  of  the  prop- 
erty. Net  income  from  the  resale  of  property  acquired  with  AlP  noise  funds  would  be  returned  to  the  AlP 
fund  or  used  to  purchase  other  eligible  noisa  impacted  lands.  FAA  Action:  Approved.  This  approval  does 
not  constitute  any  detemtination  with  respact  to  AlP  eligibility.  Parts  of  this  redevelopment  program  may 
be  ineligible  for  Federal  funding,  as  the  airport  operator  recognizes  in  the  NCP. 
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Measure 


RC3 


RC4 


Description 


It  is  reoommended  that  ttie  City  of  Kissimmee  or  Osceote  County,  with  consent  of  ttie  owners  ourchase 

f^Tr^^::!^:^'°^l^J^  ^"y  '"  ^"^  toSt^within  tt,e  DNL  65.To.T??'n^SJ 
toure  If  ttie  tend  acqmsrtion  and  redevetopment  programs  are  not  possible.  Tt)e  easement  maybe^ 
quired  m  exchange  for  acoustical  treatment  of  an  existing  structure.  FAAArton:  Approved  ^^  °^  ^ 
It  B  recornmended  that,  subject  to  available  funding,  the  City  of  Kissimmee  estawSh  an  acoustical  treat- 
ment program  to  consider  all  eligible  existing  nornxxtpatible  buildings  located  within  the  DNL  65  nSe 
S^I!^„!^K®  acquisiton  and  conversion  to  compatible  use  cannot  be  accomplished.  Eligibility  wrtMbe 
SnSo  ^^'H^^"*^  "°A  ^  monrtoring  to  detem»ne  if  the  need  for  acoustical  treatment  exlte  under  the 
itt  i?^t  ?'**"^^-  Acoustcal  treatment  would  be  perfomwd  on  a  priority  basis  with  schoS  fi™ 
ti^nM?  7n^  ^°^^  ff^'  ^^  '""«*-fa'"*'y  ^^owBs  and  apartment  complex^  third.  A  struSSewS 
me  DNL  70  no.se  contour  would  be  treated  before  a  structure  within  the  DNL  65  but  outsS^DNL70 
noise  contour.  It  is  recommended  that  specific  consideration  be  given  to  Pleasant  Hill  Elementarv  Sc*«o^ 
w  pS^mi^.'.  ^^-  ^^«*°"=  Approved.  Further  specSc  corSiSSof  aSSSSSS 
ITL^  r?hI'^'^'^5^  ^  ^'^^  ^'"^  School  Should  indude  consideration  of  thetoSSn 
of  the  DNL  65  dB  contour  and  revised  no.se  zones.  AlP  funding  may  not  be  available  to  fund  oroiects  to^ 
cated  in  areas  outside  the  DNL  65  dB  contour.  «»  avaiwme  lo  runa  projects  o- 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  July  8. 1994. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  ofihe  City  of 
Kissimmee. 

Issued  in  Orlando,  Florida  on  July  25, 
1994. 

Charles  E.  Blair, 

Manager,  Orlando  Airports  District  Office. 
(FR  Doc.  94-19789  Filed  8-11-94;  8:45  am) 
BILLING  CODE  4«10-13-M 
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Research,  Engineering  and 
Development  Advisory  Committee; 
Meeting 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Uw  92-362;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA) 
Research,  Engineering  and  Development 
Advisory  Committee.  The  meeting  will 
take  place  on  Wednesday,  August  31, 
1994,  at  9:30  a.m.  in  the  MacCracken 
Room,  10th  Floor,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S.W.,  Washington,  DC. 

The  agenda  for  this  meeting  will 
include  a  report  from  the  Capacity 
Technology  Subcommittee  and  updates 
of  current  activities  from  the 
Subcommittee  on  Aircraft  Safety  and 
the  Compatible  Land  Use  Working 
Group.  A  comprehensive  program 
review  on  the  FAA's  Human  Factors 
Program  will  be  provided  to  the 
members  with  input  from  the  National 
Aeronautics  and  Space  Administration 
on  their  cooperative  efforts  in  this  area. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  committee 
chairman,  members  of  the  public  may 


present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or 
access  the  building  to  attend  the 
meeting  should  contact  Ms.  Jan  Peters, 
ASD-3,  at  (202)  287-8543  in  the  Office 
of  the  Associate  Administrator  for 
System  Engineering  and  Development. 
800  Independence  Avenue,  S.W., 
Washington,  DC  20591.  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  August  5, 
1994. 

Martin  T.  Pozesky. 

Executive  Director,  Research,  Engineering  and 
Development  Advisory  Committee. 
[FR  Doc.  94-19786  Filed  8-11-94;  8:45am] 
BILLING  CODE  4«ia-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statemenf 
Arenac  and  Iosco  Counties,  Michigan 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed  US-23 
freeway  from  M-13  to  M-55,  Arenac 
and  Iosco  Counties,  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Norman  Stoner,  Program  Operations 
Engineer,  FHWA,  315  W.  Allegan  Street, 
Room  207,  Lansing  Michigan,  48933, 
Telephone:  (517)  377-1880;  or  Mr. 
Ronald  S.  Kinney,  Manager, 
Environmental  Section,  Bureau  of 
Transportation  Planning,  Michigan 
Department  of  Transportation,  P.O.  Box 
30050,  Lansing,  Michigan,  48909, 
Telephone:  (517)  335-2621. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Michigan  Department  of  Transportation 


(MDOT),  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
US-23  freeway  from  M-13  to  M-55  in 
Arenac  and  Iosco  Counties,  Michigan. 
The  purpose  of  the  new  freeway  is  to 
assist  northeast  Michigan  in  its 
economic  development  program  which 
has  been  intensified  subsequent  to  the 
closure  of  Wurtsmith  Air  Force  Base. 
The  freeway  will  provide  a  high  speed 
non-stop  facility  which  will  make  the 
region's  markets,  resources,  and 
employment  base  accessible  to  more 
clients  and  customers.  An  accelerated 
schedule  for  the  completion  of  this  48 
kilometer  (30  mile)  project  is  important 
to  other  economic  development  efforts. 
Alternatives  under  consideration 
include:  (1)  No  Action,  (2)  low  Capitol 
Improvements,  and  (3)  Freeway  on  New 
Location.. 

The  Low  Capitol  Alternate  proposes 
the  possibility  of  passing  relief  lanes, 
intersection  and  interchange 
improvements,  and  other  minor  traffic 
safety  modifications. 

Other  alternates  eliminated  from 
further  study  through  public  and  agency 
comments  include  a  southern  Bypass  of 
Standish  and  Omer  to  M-65  and 
improvements  along  the  existing 
alignment  (roadways). 

The  freeway  alternate  is  a  four  lane 
divided,  controlled  access  freeway  with 
a  median  on  a  new  location.  The  route 
under  study  would  begin  at  the  existing 
US-23/M-i3  interchange  south  of 
Standish  and  bypa.ss  Standish  16 
kilometers  (1  mile)  east  of  US-23  to 
interchange  with  the  existing  US-23 
northeast  of  Standish  near  Senske  Road. 
From  this  point,  the  roadway  proceeds 
northeast  to  cross  the  Rifle  River  about 
1.6  kilometers  (1  mile)  northwest  of 
Omer.  The  route  then  heads  to  parallel 
the  railroad  (along  its  west  side)  to 
Whittemore  Road  and  then  north  to 
interchange  with  M-55  west  of  Tawas 
(between  Imperial  Drive  and  Remper. 
Road). 
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Early  coordination  with  a  number  of 
Federal,  State,  aiKl  local  agencies  has 
identified  the  more  significant  issues  to 
be  addressed  in  the  EIS.  The  U.S.  Fish 
and  WildUfe  Service  and  the  U.S. 
Environmental  Protection  Agency  are 
requested  to  be  cooperating  agencies  in 
the  development  of  the  propc^ed  action. 
A  scoping  document  will  be  prepared 
identifying  the  alternates  being 
considered  and  the  social,  economic, 
and  environmental  issues  involved. 

The  scoping  document  anticipated  in 
August  of  1994  and  will  be  available  to 
all  interested  agencies,  organizations, 
and  individuals  on  request.  A  pre-study 
meeting  will  be  held  in  1994  to  provide 
the  pubUc  an  opportimity  to  discuss  the 
proposed  action.  Ckimments  on  the 
nrvying  document  and  issues  identified 
are  invited  firom  all  interested  parties. 
Requests  for  a  copy  of  the  scoping 
document  or  any  comments  submitted 
should  be  addrtuued  to  the  above 
ccHitact  persons. 

The  Draft  EIS  is  scheduled  for 
completion  in  fall  1995  and  will  be 
available  for  public  and  agency  review. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planoing 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
re^vding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  ^ily  6, 1994. 
A.  George  OtteiiMii, 

Division  Administrator,  Federal  Midway 
Administration. 

[PR  Doc.  94-19705  Filed  8-11-94;  8:45  ami 
BiUMG  cooe  4«10-a-M 


Federal  Railroad  Administration 

Nonheast  Corridor  Safety  Committee; 
Public  Meeting 

Pursuant  to  Section  11  of  the  Rail 
Safety  Improvement  Act  of  1988  (Pub.  L. 
100-342),  notice  is  hereby  given  that  a 
public  meeting  of  the  Northeast  Corridor 
Safety  Committee  will  be  held  on 
September  20, 1994.  at  10  a.m.  in  room 
6200  of  the  Nassif  Building.  400 
Seventh  Street.  S.W.,  Washington.  D.C. 
20590. 

The  meeting  is  called  for  the  purpose 
of  providing  counsel  and  advice  to  the 
Department  of  Transportation  on  safety 
improvements  on  the  main  line  of  the 
Northeast  Corridor  (NEC).  The  major 
topics  on  the  agenda  include  automatic 
train  confrol,  ^nde  crossings,  train  set 
procurement,  emergency  response  and 
vandalism.  Others  may  be  added  and 
are  specifically  requested. 


Issued  in  Washington,  D.C.  on  August  5. 
1994. 

Brace  M.  tint. 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  9»-19788  Filed  8-11-94;  8:45  am] 
BIUJNO  COOE  4«1O-0«-M 


Fiscal  Year  1994  Railroad  User  Fee 
Calculations 

AGENCY:  Federal  Railroad 
Administration;  Department  of 
TranspOTtation. 

ACTION:  Notice. 

summary:  The  Federal  Railroad 
Administration  is  today  publishingits 
fiscal  year  1994  assessment  rates 
supporting  the  collection  of  railroad 
user  fees. 

FOR  FURTIER  INFORMATION  CONTACT: 
Vicki  McCully.  Railroad  User  Fee 
Officer,  Federal  Railroad 
Administration,  400  Seventh  Street. 
S.W.,  Washington.  D.C.  20590; 
telephone  (202)  366-6569. 

SUPPLEMtNTARY  INFORMATION:  In  its 
regulations  implementing  the  Railroad 
User  Fee  provisicms  of  section  20115  of 
Title  49.  United  States  Code  (formerly 
section  216  of  the  Federal  Railroad 
Safety  Act  of  1970  (see  49  C.F.R.  Part 
245.301(«)).  the  Federal  Railroad 
Administration  (FRA)  indicated  that  it 
would  publish  a  notice  each  year  in  the 
Federal  Kegister  identifying  FRA's 
calculations  of  the  total  railroad  user  fee 
to  be  collected  for  the  fiscal  year,  the 
assessoMmt  rate  per  train  mile,  the 
assessment  rate  per  employee  hour,  and 
the  assessment  rate  per  road  mile  (as 
adjusted  by  the  sliding  scale). 

For  fiscal  year  1994.  usca-  fiee 
assessments  totalling  $37,580,232  are 
based  on  615,155.035  total  industry 
train  miles;  151,745  total  industry  road 
miles:  and  519.282,243  total  industry 
employee  hours. 

The  base  assessment  rate  per  road 
mile  is  $86.49,  with  applicable 
adjustments  for  the  sliding  scale  as 
follows: 


TRAIN  MILE/ROAD 
MILE  RATIO 

sr 

RM 
RATE* 

1201  and  above 

1001  to  1200 

1.00 
0.75 
0.50 
0.25 
0.00 

$104.34 
64.87 

751  to  1  000    

43.25 

501  to  750 

21.62 

Up  to  500 

0.00 

'  SF  refars  to  scaling  factor. 

2  RM  Rate  refers  to  Road  Mile  Rate. 

The  assessment  rate  per  train  mile  is 
$.033528.  The  assessment  rate  per 
employee  hour  is  $.007222. 


Issued  in  Washington,  D.C.  on  August  5. 
1994.  '  . 

IalnwM.Motitaris. 
Federal  RaHroad  AdministTtitor. 
[FR  Doc  94-19781  Filed  8-11-94;  8:45  am] 
BIUJNO  COOE  4*1«-M-P 


DEPARTMEHT  OF  THE  TREASURY  . 

Public  Information  Collection 
Requirements  Sutonitted  to  0MB  for 
Review 

August  5, 1994.  ^ 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  c^tained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC.20220. 

Internal  Revenue  Servicer(IRS) 

OMB  Number:  1545-1069 

Regulation  ID  Number  EE-175-66  Final 

Regulations 
Type  of  Review:  Extension 
Title:  Certain  Cash  or  Deferred 

Arrangements  and  Employee  and 

Matching  Contributions  under 

Employee  Plans 
Description:  The  IRS  needs  this 

information  to  insure  compliance 

with  sections  401(k),  401(m),  and 

4979  of  the  Internal  Revenue  Code. 

Certain  additional  taxes  may  be 

Imposed  if  sections  401(k}  and  401(m) 

are  not  complied  with. 
Respondents:  State  or  local 

governments.  Farms,  Businesses  or 

other  for-profit.  Non-profit 

institutions.  Small  businesses  or 

organizations 
Estimated  Number  of  Respondents/ 

Recordkeepers:  5,500 
Estimated  Burden  Hours  Per 

Respondent/Recordkeeper:  2  hours,  6 

mins. 
Frequency  o/ Response:.  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  1,060.000 

hours 
Clearance  Officer:  Garrick  Shear.  (202) 

622-3869,  Internal  Revenue  Service. 

Room  5571. 1111  Constitution 

Avenue.  NW..  Washington.  DC  20224 
0^4B  Reviewer:  Milo  Sunderhauf.  (202) 

395-7340.  Office  of  Management  and 

Budget.  Room  10226,  New  Executive 


Office  Building.  Washington,  DC 

20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  94-196^6  Filed  &-11-94:  8:45  ami 
BILUNG  CODE  483»-ei-«l 
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Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  5. 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Pubhc  Law  9&-511.  Copies  of  the 
submission(s)  may  be' obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed/Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  N\V.,  Washington,  DC  20220. 

Internal  Revenne  Service  (IRS) 

OMB  Number:  1545-0142 
Form  Number:  IRS  Form  2220 
Type  of  Review:  Revision 


Form 


2220  

2220,  Sch.  A.  Part.  I ., 
2220.  Sch.  A.,  Part  II . 
2220,  Sch.  A,  Part  III 


Title:  Underpayment  of  Estimated  Tax 
by  Corpwations 

Description:  Form  2220  is  used  by 
corporations  to  determine  whether 
they  are  subject  to  the  penalty  for 
underpayment  of  estimated  tax  and.  if 
so.  the  amount  of  the  penalty.  The  IRS 
uses  Form  2220  to  determine  if  the 
penalty  was  correctly  computed. 

Respondents:  Businesses  or  other  few- 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeffpers:  702,000 

Estimated  Borden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 


30  hf.,  38  min 
11  hr.,  14  min 
23  hr..  26  min 
5hr.,  16  min  . 


Learning  atxxjt  the  law  or  the  form 


28  hr.,  56  min 
12  min 


Preparing  and 

sending  the  the 

form  form  to  the 

IRS 


1  hr.,  41  nrin. 
23  min. 
23  min. 
5  min. 


Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  21,554.447 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

OMB  Re\iewer:  Milo  Sunderhauf.  (202) 
395-7340.  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan. 

Departmrrt-jl  reports  Management  Officer. 
IFR  Doc.  94-19675  Filed  8-11-94;  8.45  am) 
BILLING  COOE  4«W-01-M 


OFFICE  OF  THE  UNITED  STATUS 
TRADE  REPRESEffTATIVE 

Accession  to  the  European  Union  by 
Austria.  Finland,  Norway  and  Sweden: 
Request  for  Comments;  Trade  Policy 
Staff  Committee;  Public  Comments  on 
Market  Access  Implications  of 
Accession  of  Austria,  Finland,  Norway 
and  Sweden  to  the  European  Union 
(EU) 

AGENCY:  Office  of  the  United  States 
Trade  Represeatative. 
ACTION:  Request  for  written  submissions 
from  the  public  regarding  the  market 
access  implications  of  accession  of 
Au^ia,  Fmland.  Norway  and  Sweden 
to  the  European  Union. 

numiiMVf:  AtBtria.  Finland,  Norway  and 
Sweden  stj^ned  a  treaty  of  accession  on 


June  24, 1994  with  the  European  Union. 
This  treaty  is  expected  to  be  ratified  by 
the  end  of  1994  and  implemented  on 
January  1, 1995.  The  Trade  Policy  Staff 
Committee  (TPSC)  requests  written 
submissions  from  the  public  concerning 
the  market  access  implications  of  the  EU 
accession  of  these  four  countries,  for 
U.S.  production  and  trade  in  goods  and 
services. 

These  items  would  include  any 
expected  increases  in  tariff  rates  in  the 
four  countries  due  to  their  application 
of  the  EU's  common  external  tariff. 
DATE:  Submissions  must  be  received  on 
or  before  noon,  September  16,  1994. 
ADDRESS:  Offi.--e  of  the  U.S.  Trade 
Representativ*?,  600  17th  Street  NW.. 
Washington,  D.C.  20506 
FOR  FURTHER  INFORIKIATION  CONTACT: 
Robert  Kasper,  Director  for  EFTA  Affairs 
(202-395-3320),  Office  of  the  U.S. 
Trade  Representative,  600  17th  Street 
NW.,  Washington.  D.C.  20506. 
SUPPLEMENTARY  INFORMATION:  On  June 
24,  1994.  Austria,  Finland.  Norway  and 
Sweden  signed  a  treaty  of  accession 
with  the  European  Union  (EU)  and  its 
member  states.  This  treaty  is  expected  to 
be  ratified  by  the  end  of  1 994  and 
implemented  on  January  1. 1995. 

Under  Article  XXIV:  7(a)  of  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT),  GATT  contracting  parties  must 
formally  notify  the  GATT  of  their 
intention  to  enter  into  a  customs  union, 
such  as  the  European  Union.  A  GATT 
working  party  will  then  be  established 
to  examine  the  proposed  customs  union 
in  relation  to  the  standards  of  Article 


XXTv'.  including  the  rule  that  the 
"duties  and  other  regulations  of 
commerce  imposed  •   *   •  in  respect  of 
trade  with  contracting  parties  not 
parties  to  such  union  •   •   •  shall  not  on 
the  whole  be  higher  or  ore  restrictive 
than  the  general  incidence  of  the  duties 
and  other  regulations  of  commerce 
applicable  in  the  constituent  territories 
prior  to  the  formation  of  such  imion 
*   •   •'The  GATT  working  party  will 
examine  the  agreement  to  determine 
whether  the  duties  and  trade  regulations 
of  the  enlarged  EU  will  be  higher  or 
more  restrictive  with  respect  to  the  EU's 
trading  partners  than  the  duties  and 
trade  regulations  of  the  EU  and  the  four 
countries  individually  prior  to 
accession. 

Under  the  treaty  of  accession,  Austria, 
Finland.  Norway  and  Sweden  will  begin 
to  apply  the  EU's  trade  regime, 
including  the  EU's  common  external 
tariff  schedule,  for  almost  all  items,  on 
January- 1. 1995.  While  the  United  States 
has  yet  to  receive  trade  information 
from  the  European  Union  upon  which 
to  e\'aluate  the  expected  trade 
consequences  of  this  accession,  it  is 
hkely  that  U.S.  production  and  trade  in 
some  sectors  will  be  adversely  affected. 

If  a  country  joining  a  customs  union 
plans  to  raise  a  duty  rate  which  is 
bound  in  its  GATT  schedule  of 
concessions,  it  may  renegotiate  the  tarifi" 
concession  under  GATT  Article  XXIV;  6 
and  the  procedures  of  Article  XXVni. 
This  renegotiation  may  result  in  the 
provision  of  tariff  comptensation 
(reduction  of  duties)  covering  an 
equivalent  value  of  tf«de. 
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The  Cfaainnan  of  the  Trade  Policy 
Staif  Committee  invites  written 
submissions  from  the  public  on  the 
expected  implications  of  the  accession 
treaty  on  access  to  the  markets  of 
Austria,  Finland.  Norway,  Sweden,  or 
the  existing  EU  member  states  for  U.S. 
products  and  services.  Submissions  will 
be  used  in  decisions  regarding  U.S. 
negotiating  priorities  with  respect  to  the 
EU  enlargement.  The  information 
obtained  from  these  submissions  will  be 
considered  dixring  the  GATT  working 
party  examination  of  the  EU  accession 
and  the  GATT  Article  XXTV:  6  tariff 
compensation  negotiations. 

Submissions  should  describe  the 
product  or  service  in  question,  and,  in 
the  case  of  products,  should  include  the 
Harmonized  System  tariff  heading(s). 
Submissions  should  describe  the 
present  market  access  for  the  products 
or  services,  including  value  and 
quantity  of  exports,  any  existing 
problems,  and  should  identify  the 
changes  that  are  expected  to  result  from 
the  implementation  of  the  accession 
treaty.  Submissions  may  also  include 
recommendations  for  appropriate 
compensation  to  be  sou^t  for  instances 
of  diminished  market  access.  These 
recommendations  could  include  such 
items  as  reductions  in  the  EU  common 
external  tariff  on  goods,  improvements 
to  EU  market  access  commitments  on 
services,  or  other  changes  in  the  EU 
trade  regime  for  goods  and  services. 

Comments  must  be  submitted  in 
English  and  provided  in  twenty  copies 
to  Carolyn  Frank,  Secretary  of  the  Trade 
Policy  Staff  Committee.  Room  414,  600 
17th  Street  NW.,  Washington,  D.C. 
20506,  no  later  than  12:00  noon  on 
Friday,  September  16. 1994. 

Public  Inspection  of  Submissions 

Except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6,  submissions  will  he 
available  for  public  inspection  by 
appointment  at  the  USTR  Public 
Reading  Room,  in  room  101,  Office  of 
the  United  States  Trade  Representative, 
600  17th Street,  N\V.  Washington.  DC. 
An  appointment  to  review  the  file  may 
be  made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10.00  a.m.  to 
12:00  noon  and  from  1:00  p.m.  to  4:00 
p.m.,  Monday  through  Friday.  Any 
business  confidential  material  must  be 
clearly  marked  as  such  on  the  cover 
letter  or  page  and  each  succeeding  page, 
and  must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 


nonconfidential  summary  will  be  open 
to  public  inspection. 
Frederick  L.  Montgomery, 

Chairman,  Trade  Policy  Staff  Committee. 
|FR  Doc.  94-19704  Filed  ft-11-94;  8:45  am] 

BILLINO  CODE  31MM)1-M 


Trade  Policy  Staff  Committee; 
Generalized  System  of  Preferences 
(GSP);  Review  of  GSP  Benefits  Lost  by 
Thailand  in  1989 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTtOM:  Notice  and  solicitation  of  public 

comment. 

SUMMARY:  In  1989,  Thailand  lost  some 
GSP  benefits  following  a  determination 
that  Thailand  does  not  provide  adequate 
and  effective  intellectual  property  right 
protection.  The  purpose  of  this  notice  is: 
(1)  to  announce  the  initiation  of  a 
review  process  to  consider  whether  any 
of  the  GSP  benefits  that  were  lost  by 
Thailand  should  be  restored;  and  (2)  to 
solicit  public  comments  on  the 
restoration  of  such  benefits. 
FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW..  room  517.  Washington.  DC 
20506.  The  telephone  number  is  (202) 
395-6971. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  19. 1989,  President 
Reagan  determined,  pursuant  to  sections 
502  Mid  504  of  the  Trade  Act  of  1974, 
as  amended  (19  U.S.C.  2462  and  2464), 
that  Thailand  does  not  fully  provide 
adequate  and  effective  means  to  secure, 
exercise  and  enforce  exclusive  rights  in 
intellectual  property  (54  Federal 
Register  3573).  Accordingly,  the 
President:  (1)  denied  a  competitive  need 
limit  waiver;  (2)  revoked  four 
competitive  need  limit  waivers;  (3) 
imposed  reduced  competitive  need 
limits  to  certain  specified  articles;  and 
(4)  established  a  policy  that  future 
requests  for  competitive  need  limit 
waivers  for  Thai  products  would  not  be 
considered  until  Thailand  provides 
adequate  and  effective  intellectual 
property  right  (IPR)  protection. 

As  a  result  of  the  1989  determination, 
Thailand  became  ineligible  for  GSP 
treatment  on  articles  in  the  following 
subheadings  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS): 

HTSiubheading  0713.31.40  mung  beans 

HTS  tubheading  1102.30.00  rice  flour 

HTS  subheading  1103.14.00  rice  nneal 

HTS  subheading  6702.90.65  artificial 

flo»vers 

HTS  subheading  6908.10.20  ceramic  tile 


HTS  subheading  7113. 
HTS  subheading  7113. 
HTS  subheading  7113. 
HTS  subheading  7113. 
HTS  subheading  9401, 
HTS  subheading  9401. 
HTS  subheading  9401. 
HTS  subheading  9403, 

furniture 
HTS  subheading  9403 

kitchen  furniture 
HTS  subheading  9403 

bedroom  famiture 
HTS  subheading  9403 

furniture 


11.20 
11.50 
19.50 
20.50 
40.00 
61.60 
69.80 
30.80 


jewelry 

jewelry' 

jewelry 

jewelry 

seats 

seats 

seats 

wooden  office 


40.90  wooden 
50.90  wooden 
60.80    other  wooden 


11.  GSP  Review  for  Thailand 

On  July  20, 1994,  U.S.  Trade 
Representative  Kantor  announced  that 
USTR  would  initiate  a  review  process  to 
determine  whether  any  of  the  GSP 
benefits  that  Thailand  lost  in  1989 
should  be  restored  because  of  progress 
by  the  Government  of  Thailand  on  IPR 
protection.  This  notice  formally 
announces  the  initiation  of  a  review 
process  to  determine  whether 
Thailand's  eligibility  for  GSP  treatment 
for  the  products  in  these  HTS 
subheadings  should  be  restored.  The 
decision  on  whether  to  restore  any  GSP 
benefits  to  Thailand  will  be  Jbasedon 
the  requirements  of  the  GSP  law,  Title 
V  of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2461  et  seq.),  and  onThai 
progress  on  IPR  protection,  including 
the  final  passage  of  a  copyright  act  that 
is  consistent  with  international 
standards,  the  creation  of  an  IPR  court 
and  the  rapid  implementation  of  Thai 
obligations  under  the  Uruguay  Round 
intellectual  property  agreements 
(TRIPS). 

ni.  Public  Comments 

Interested  parties  are  invited  to 
submit  comments  regarding  the 
restoration  of  the  GSP  benefits  for 
Thailand  that  are  described  above. 
Comments  must  be  submitted  in  14 
copies,  in  English,  to  the  Chairman  of 
the  GSP  Subcommittee,  Trade  Policy 
Staff  Committee,  600  17th  Street,  NW., 
room  517,  Washington,  DC  20506. 
Comments  must  be  received  no  later 
than  5  p.m.  on  Wednesday,  September 
21, 1994.  Information  and  comments 
submitted  regarding  Thailand's  lost  GSP 
benefits  will  be  subject  to  public 
inspection  by  appointment  with  the 
staff  of  the  USTR  Pubhc  Reading  Room, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6  and  2007.7.  If  the 
document  contains  business 
confidential  information,  14  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  14  copies  of  the 
confidential  version  must  be  submitted. 
The  confidential  version  of  the 
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submission  should  he  clearly  marked 
"Submitted  in  Confidence"  at  the  top 
and  bottom  of  each  and  every  page  of 
the  document.  A  nonconfidential 
summary  <^  the  OHifidential 
information  must  be  included  with  the 
confidential  submission,  along  with  a 
wTitten  explanation  of  why  the 
confidential  material  should  be 
protected.  The  version  which  does  not 
contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  and  every  page  (either 
'■public  version"  or  "non-confidential ') 
Frederick  L.  Montgomery. 
Chamaan,  TradePolky  Staff  Committee. 
ire  Doc.  94-19713  Filed  8-11-94.  8:45  ami 
BtLUNG  CODE  31MM)1-M 


DEPARTMENT  OF  VETERANS 
AFFAiRS 

Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  will  be  held 
Thursday  and  Friday.  September  22-23, 
1994.  at  VA  Central  Office,  810  Vermont 
Avenue.  N.W.,  Washington.  DC.  The 
meeting  will  be  held  in  Room  230.  The 
September  22  session  will  convene  at 


8:30  a.m.  and  adjourn  at  4  p.m.  and  the 
September  23  session  will  convene  at 
8:30  a.m.  eind  adjourn  at  12:00  noon. 

The  purpose  of  the  Advisory 
Committee  is  to  advise  the  Department 
on  its  prosthetics  programs  designed  to 
provide  state-of-the-art  prosthetics  and 
the  associated  rehabilitation  research, 
development,  and  evaluation  of  such 
technology.  The  Advisory  Committee 
also  advises  the  Department  on  special 
disability  programs  which  are  defined 
as  any  program  administered  by  the 
Secretary  to  serve  veterans  with  spinal 
cord  injur>'.  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremities,  deafness  or  hearing 
impairment,  or  other  serious 
incapacities  in  terms  of  daily  life- 
functions. 

Tliwtinj  ting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
u-ishing  to  attend,  contact  Kathy 
Pessagno.  Veterans  Health 
Administration  (117C).  phone  (202) 
535-7293.  Department  of  Veterans 
Affairs.  810  Vermont  Avenue  NW'., 
Washington,  D.C.  20420.  prior  to 
September  16, 1994. 

Dated:  August  3, 19P4. 
Heyward  Bannister, 

Committee  Management  Offirft. 
[FRDoc.*l-1966.;  Filed  8-11-94;  8  45  am] 

BILUNG  CODE  B33(M>I-M 


VetervW  Advisory  Committee  on 
Rehabilitation;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Rehabihtation.  authorized  by  38  U.S.C.. 
Section  3121.  will  be  held  on  September 
18, 19.  and  20. 1994,  in  Albuquerque. 
New  Mexico.  The  committee  will  meet 
from  10  a.m.  to  3  p.m.  on  September  18. 
from  9  a.m.  to  4  p.m.  (m  September  19, 
and  from  9  a.m.  to  12  noon  on 
September  20. 1994.  The  purpose  of  the 
meeting  will  be  to  review  the 
administration  of  veterans' 
rehabilitation  pro^Bms  and  to  provide 
recommendations  to  the  Secretary.  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  meeting 
room.  Due  to  changes  in  the  location  of 
the  meeting  area  each  day,  it  will  be 
necessary  for  those  wishing  to  attend  to 
contact  Theresa  Boyd  at  202-273-7412 
prior  to  September  15, 1994.  Interested 
persons  may  attend,  appear  before,  or 
file  statements  with  the  Committee. 
Statements,  if  in  wrritten  form,  may  be 
filed  before  or  within  10  days  after  the 
meeting.  Oral  statements  will  be  heard 
at  2  p.m.  on  September  18,  1994 

Dated:  August  2,  1994 

By  Direction  of  the  5>ecretar\-: 
Heyward  Bannister, 
CommHtne  Management  Officer. 
(FR  Doc.  94-19661  Filed  8-11-94;  fi  45  iira) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  date:  1:00  p.m.,  August  24, 
1994. 

PLACE:  Board  Conference  Room,  Suite 
700,625  Indiana  Ave.  NW,  Washington, 
DC.  20004. 

STATUS:  Closed.  Exemption  3.  Portions 
of  the  meeting  may  also  be  closed  under 
Exemption  1  and  Exemption  9. 
MATTERS  TO  BE  CONSIDERED:  The  Board 
will  discuss  a  possible  Recommendation 
to  the  Secretary  of  Energy  on  the  subject 
of  low-level  radioactive  waste. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue  NW,  Suite  700, 
Washington.  DC  20004.  (202)  208-6387. 
SUPPLEMENTARY  INFORMATION:  The  Board 
specifically  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  the  hearing,  to  recess, 
reconvene,  postpone  or  adjourn  the 
hearing,  conduct  further  reviews,  and 
otherwise  exercise  its  power  under  the 
Atomic  Energy  Act  of  1954.  as  amended. 

Dated:  August  10, 1994. 
John  T.  Conway, 
Chairman. 

IFR  Doc.  94-19910  Filed  8-10-94;  1239  am] 
BiLUNG  COOE  a820-KO-M 

FEDERAL  DEPOSrriNSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

PursuaM  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:02  a.m.  on  Tuesday, 


August  9,  1994,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  seconded  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
the  withdrawal  from  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 

Memorandum  re:  Guidelines  within  which 
the  Division  of  Supervision  will  exercise  the 
authority  delegated  to  it  as  set  forth  in 
section  362.6  of  the  Corporation's  rules  and 
regulations  with  respect  to  applications  by 
insured  state  banks  involving  retention  of 
various  typ>es  of  life  insurance  products. 

Memorandum  with  respect  to  a  revised 
process  for  handling  appeals  of  the 
supervisory  subgroup  component  of  the  risk- 
based  premium  calculation. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  August  9,  1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox. 

Acting  Deputy  Executive  Spcretary. 
iFR  Doc.  94-19882  Filed  8-10-94;  12:18  am) 

BILUNG  COOE  S714-0-M 

DEPARTTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

PUBUC  ANNOUNCEMENT 

Pursuant  to  the  Government  in  the 

Sunshine  Act 

(Public  Law  94-^09)  (5  U.S.C.  Section 

552b] 

DATE  AND  TIME:  Thursday,  August  18, 

1994,9:00  a.m. 

PLACE:  5550  Friendship  Boulevard, 

Chevy  Chase,  Maryland.  20815. 

STATUE:  Closed— Meeting. 

MATTB^S  CONSIDERED:  The  following 

matters  will  be  considered  during  the 

closed  portion  of  the  Commission's 

Business  Meeting: 

Appeals  to  the  Commission  involving 
approximately  nine  cases  decided  by  the 
National  Commissioners  pursuant  to  a 


reference  under  28  C.F.R.  2.27.  These  cases 
were  originally  heard  by  an  examiner  panel 
wheftin  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory  release. 

AGENCY  CONTACT:  Tom  Kowalski.  Case 
Operations,  United  States  Parole 
Commission.  (301)  492-5962. 

Dated:  August  18,  1994. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  94-19938  Filed  8-10-94;  8:45  ami 

BILUNG  COOE  4410-1-M 

DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act 

(Public  Law  94-409)  [5  U.S.C.  Section 
552b] 

TIME  AND  DATE:  1:30  p.m.,  Thursday, 
August  18, 1994. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland,  20815. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff,  Case 
Operations,  and  Administrative  Sectfons. 

3.  Update  on  the  Activities  of  the 
Committee  on  Community  Corrections. 

4.  Discussion  on  the  policy  of  Miljtar>' 
Prisoners  who  are  Mandatorily  Released. 

5.  Proposal  to  Issue  a  Final  Rule  Change  on 
Single  Examiner  Hearings. 

6.  Proposal  to  Issue  a  Final  Rule  on  Salient 
Factor  Scoring. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962.     - 

Dated:  August  9, 1994. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  94-19939  Filed  8-10-94:  2:56  pml 
BILUNG  COOE  4410-1-M 
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Corporation  for 
National  and 
Community  Service 


45  CFR  Parts  2541  and  2542 
Corporation  Grant  and  Cooperative 
Agreement  Requirements;  Final  Rule 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Puits  2541  and  2542 

Corporation  Grant  and  Cooperative 
Agreement  Requirements 

agency:  Corporation  for  National  and 
Community  Service. 
action:  Final  Rule. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation)  is 
adopting  in  its  final  rules  the  following 
two  Federal  agency  common  rules: 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments;  and 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Drug-Free  Workplace  (Grants).  These 
regulations  have  been  adopted  by  the 
Corporation  because  they  are  applicable 
to  State  and  Local  Governments  that 
receive  grants  from  the  Corporation.  In 
addition,  r']  Corporation  grantees  must 
comply  with  the  Govemmentwide 
Debarment  and  Suspension  and  Drug- 
Free  Workplace  niles.  By  implementing 
these  regulations,  the  Corporation 
grantees  will  know  some  of  the  terms 
and  conditions  of  their  respective 
grants. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  August  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Russell.  General  Counsel,  (202) 
606-4949.  (Voice)  (202)  606-5256. 
(TDD),  between  the  hours  of  9:00  a.m. 
and  6:00  p.m.  Eastern  Standard  Time. 
For  individuals  with  disabilities, 
information  will  be  made  available  in 
alternative  formats,  upon  reque.st. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

Fart  2541  contains  the  Uniform 
Administr.'live  Requirements  for  Grants 
and  Cooperative  Agreements  to  Slate 
and  Local  Governments  whicb  is  a 
common  rule  developed  by  0MB  and 
adopted  by  the  Federal  agencies  to 
ensure  consistency  and  uniformity 
among  Federal  agencies  in  the 
administration  of  grants  and  cooperative 
agreements  to  State,  local,  and  federally 
recognized  Indian  tribal  governments.  A 
full  discussion  of  the  issues  pertaining 
to  this  rule  is  contained  in  the  preamble 
to  the  final  common  rule  that  was 
adopted  by  23  Federal  agencies  and 
published  in  the  Federal  Register  on 
March  11, 1988  (53  FR  8034). 

Part  2542  contains  the 
Govemmentwide  Debarment  and 
Suspension  Requirements  whicb  were 
implemented  pursuant  to  Executive 
Order  12549  to  prevent  waste,  fraud  and 


abuse-in  Federal  nonprocurement 
transactions.  A  discussion  of  the  issues 
pertaining  to  this  rule  is  contained  in 
the  preamble  of  the  final  common  rule 
that  was  adopted  by  27  Federal  agencies 
and  published  in  the  Federal  Register 
on  May  26,  1988  (53  FR  19161).  Part 
2.'>42  al.so  contains  the  Govemmentwide 
Drug-Free  Workplace  rules  which  were 
established  to  implement  the  Drug-Free 
Workplace  Act  of  1988,  41  U.S.C.  701- 
722.  Tlie  Drug  Free  Workplace  Act 
requires  that  all  grantees  receiving 
grants  from  any  Federal  agency  certify 
to  that  agency  that  they  will  maintain  a 
drug-free  workplace,  or  in  the  case  of  a 
grantee  who  is  an  individual,  certify  to 
the  agency  that  his  or  her  conduct  of 
grant  activity  will  be  drug-free.  A  full 
discussion  of  the  issues  pertaining  to 
this  rule  is  contained  in  the  preamble  of 
the  interim  final  rule  that  was  adopted 
hy  33  Federal  agencies  and  published  in 
the  Federal  Register  on  May  25,  1990 
(55  FR  21679). 

The  Corporation  finds  that  publishing 
a  notice  of  proposed  rulemaking  on 
these  matters  would  be  unnecessary, 
and  f;ontrary  to  the  public  interest,  since 
the  common  rulemaking  has  been 
subjected  to  extensive  public  scrutiny 
when  OMB  proposed  and  finalized  the 
rules  and  27  federal  agencies  issued 
these  proposed  rules  for  notice  and 
comments.  Consequently,  the 
Corporation  for  good  cause  pursuant  to 
5  U.S.C.  553(b)  has  decided  not  to 
publi.sh  a  proposed  rulemaking  on  these 
matters  and  has  adopted  and  published 
these  rules  as  a  final  rule.  This 
regulation  is  fully  in  effect.  No  further 
regulatory  action  by  the  Corporation  is 
essential  to  the  legal  effectiveness  of  the 
rule. 

Pursuant  to  the  Regulatory  Flexibility 
Act.  it  is  hereby  certified  that  this  final 
rule  will  not  have  a  significant  impact 
on  small  business  entities. 

List  of  Subjects 

45  CFB  Part  254  J 

Ai:f;c)unting,  Grant  programs,  Indians, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

45  CFB  Part  2542 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 

Terry  RusselL 

('•cnnral  Counsel. 

Accordingly,  the  Corporation  amends 
title  45.  chapter  XXV  of  the  Code  of 
Federal  Regulations  by  adding  parts 
2541  aiid  2542  to  read  as  fbllow.s: 


PART  2541— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — General 

.s«.. 

2r)41.10  Purpose  and  scope  of  this  pjirl. 

2541.20  .Scope  of  subpart. 

2541,30  Definitions. 

2541.40  Applicability. 

2541.50  Effect  on  other  issuances. 

2541. HO  Additions  and  exceptions.  - 

Subpart  B — Pre-Award  Requirements 

2541.100    Fomis  for  applying  for  grants. 
2541.110     .StHfe  plans. 
2541. 1 20     .Speuial  grant  or  suljgnmt 
(.nnditions  for  "high-risk"  grantees. 

Subpart  C— Post  Award  Requirements 

2541.200  Standards  for  financial 

management  systems. 

2541.210  IMvment. 

2,'->41.220  Allowable  costs. 

2541. 2;tO  Period  of  availability  of  funds. 

2541.240  Matching  or  cost  sharing. 

2541.250  I'rograni  income. 

2541.200  Non-Federal  audit. 

Subpart  D— Changes,  Property  and 
Subawards 

2,541. .iOO  Changes. 

2,541,310  Real  property. 

2341.320  Equipment. 

2,541.330  .Supplies. 

2541.340  Copyrights, 

2541.350  Subawarfls  to  debarred  and 

suspended  parties. 

2541. .360  Procurement, 

2541,370  .Subgrants, 

Subpart  E— Reports,  Records,  Retention 
and  Enforcement 

2541,400    Monitoring  and  reporting  program 

perfomiance. 
2541.410    Financial  reporting. 
2541,420    Retention  and  access 

requirements  for  records. 
2.541.4.30    Enforcement. 
2541.440    Termination  for  convenience. 

Subpart  F— After  the  Grant  Requirements 

2541.500     Closeout. 

2541.510    L-iter  disallowances  and 

adjustments. 
2541.520    Collection  of  amounts  due. 

Authority:  42  I  I.S.C.  4950  et  seq.  and 
12.501  ffseq. 

Subpart  A— General 

§2541.10    Purpose  and  scope  of  this  part 

This  part  establishes  uniform 
administrative  rules  for  Federal  grants 
and  cooperative  agreements  and 
subawards  to  State,  local  and  Indian 
tribal  governments. 

S  2541.20    Scope  Of  subpart 

This  subpart  contains  general  rules 
pertaining  to  this  part  and  procedures 
for  control  of  exceptions  from  this  part. 
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§2541.30    OvflnWons. 

The  following  definitions  apply  to 
ierms  used  in  this  part  and  part  2542  of 
this  chapter. 

Accrued  expenditures.  The  term 
accrued  expenditures  means  the  charges 
incurred  by  the  grantee  during  a  given 
period  requiring  the  provision  of  funds 
for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subgrantees,  subcontractors, 
and  other  payees;  and 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required, 
such  as  annuities,  insurance  claims,  and 
other  benefit  payments. 

Accrued  income.  The  term  accrued 
income  means  the  sum  of: 

(1)  Earnings  during  a  given  period 
fi-om  services  performed  by  the  grantee 
and  goods  and  other  tangible  property 
delivered  to  purchasers;  and 

(2)  Amounts  becoming  owed  to  the 
grantee  for  which  no  current  services  or 
performance  is  required  by  the  grantee. 

Acquisition  cost.  The  term  acquisition 
cost  of  an  item  of  purchased  equipment 
means  the  net  invoice  unit  price  of  the 
property  including  the  cost  of 
modifications,  attachments,  accessories, 
or  auxiliary  apparatus  necessary  to 
make  the  property  usable  for  the 
purpose  for  which  it  was  acquired. 
Other  charges  such  as  the  cost  of 
installation,  transportation,  taxes,  duty 
or  protective  in-transit  insurance,  shall 
be  included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
grantee's  regular  accounting  practices. 

Administrative  requirements.  The 
term  administrative  requirements  means 
those  matters  common  to  grants  in 
general,  such  as  financial  management, 
kinds  and  frequency  of  reports,  and 
retention  of  records.  These  are 
distinguished  from  "programmatic" 
requirements,  which  concern  matters 
that  can  be  treated  only  on  a  program- 
by-program  or  grant-by-granf  basis,  such 
as  kinds  of  activities  that  can  be 
supported  by  grants  under  a  particular 
program. 

Awarding  agency.  The  term  awarding 
agency  means: 

(1)  With  respect  to  a  grant,  the  Federal 
agency; and 

(2)  With  respect  to  a  subgrant,  the 
party  that  awarded  the  subgrant. 

Cash  contributions.  The  term  cash 
contributions  means  the  grantee's  cash 
outlay,  including  the  outlay  of  money 
contributed  to  the  grantee  or  subgrantee 
by  other  public  agencies  and 
institutions,  and  private  organizations 
and  individuals.  When  authorized  by 
Federallegislation,  Federal  funds 


received  from  other  assistance 
agreements  may  be  considered  as 
grantee  or  sub^ntee  cash 
contributions. 

Contract.  The  term  contract  means 
(except  as  used  in  the  definitions  for 
"grant"  and  "subgrant"  in  this  section 
and  except  where  qualified  by 
"Federal")  a  procurement  contract 
under  a  grant  or  subgrant,  and  means  a 
procurement  subcontract  under  a 
contract. 

Cost  sharing  [or  matching).  The  term 
cost  sharing  (or  matching)  means  the 
value  of  the  third  party  in-kind 
contributions  and  the  "portion  of  the 
costs  of  a  federally  assisted  project  or 
program  not  borne  by  the  Federal 
Government. 

Cost-type  contract.  The  term  cost-type 
contract  means  a  contract  or  subcontract 
under  a  grant  in  which  the  contractor  or 
subcontractor  is  paid  on  the  basis  of  the 
costs  it  incurs,  with  or  without  a  fee. 

Equipment.  The  term  equipment 
means  tangible,  nonexpendable, 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  of  $5,000  or  more  per  unit.  A 
grantee  may  use  its  own  definition  of 
equipment  provided  that  such 
definition  would  at  least  include  all 
equipment  mentioned  in  this  definition. 

Expenditure  report.  The  term 
exoenditure  report  means: 

(1)  For  nonconstruction  grants,  the 
SF-269  "Financial  Status  Report"  (or 
other  equivalent  report); 

(2)  for  construction  grants,  the  SF-271 
"Outlay  Report  and  Request  for 
Reimbursement"  (or  other  equivalent 
report). 

Federally  recognized  Indian  tribal 
government.  The  term  federally 
recognized  Indian  tribal  government 
means  the  governing  body  or  a 
governmental  agency  of  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community  (including  any 
Native  village  as  defined  in  section  3  of 
the  Alaska  Native  Claims  Settlement 
Act.  85  Stat.  688)  certified  by  the 
Secretary  of  the  Interior  as  eligible  for 
the  special  programs  and  services 
provided  by  him  through  the  Bureau  of 
Indian  Affairs. 

Government.  The  term  government 
means  a  State  or  local  government  or  a 
federally  recognized  Indian  tribal 
government. 

Grant.  The  term  grant  means  an 
award  of  financial  assistance,  including 
cooperative  agreements,  in  the  form  of 
money,  or  property  in  lieu  of  money,  by 
the  Federal  Government  to  an  eligible 
grantee.  The  term  does  not  include 
technical  assistance  which  provides 
ser\'ices  instead  of  money,  or  other 
assistance  in  the  form  of  revenue 


sharing,  loans,  loan  guarantees,  interest 
subsidies,  insurance,  or  direct 
appropriations.  Also,  the  term  does  not 
include  assistance,  such  as  a  fellowship 
or  other  lump  sum  award,  which  the 
grantee  is  not  required  to  account  for. 

Grantee.  The  term  grants  means  the 
government  to  which  a  grant  is  awarded 
and  which  is  accountable  for  the  use  of 
the  funds  provided.  The  grantee  is  the 
entire  legal  entity  even  if  only  a 
particular  component  of  the  entity  is 
designated  in  the  grant  award 
document. 

Local  government.  The  term  local 
government  means  a  county, 
municipality,  city,  town,  township, 
local  pubhc  authority  (including  any 
public  and  Indian  housing  agency  under 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1401  et  seq.)  school  district, 
special  district,  intrastate  district, 
council  of  governments  (whether  or  not 
incorporated  as  a  nonprofit  corporation 
under  state  law),  any  other  regional  or 
interstate  government  entity,  or  any 
agency  or  instrumentality  of  a  local 
government. 

Obligations.  The  term  obligations 
means  the  amounts  of  orders  placed, 
contracts  and  subgrants  awarded,  goods 
and  services  received,  and  similar 
transactions  during  a  given  period  that 
will  require  payment  by  the  grantee 
during  the  same  or  a  future  period. 
OMB.  The  term  OMB  means  the 
United  States  Office  of  Management  and 
Budget. 

Outlays  (expenditures).  "Phe  term 
outlays  (expenditures)  means  charges 
made  to  the  project  or  program.  They 
may  be  reported  on  a  cash  or  accrual 
basis.  For  reports  prepared  on  a  cash 
basis,  outlays  are  the  sum  of  actual  cash 
disbursement  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
amount  of  cash  advances  and  payments 
made  to  contractors  and  subgrantees. 
For  reports  prepared  on  an  accrued 
expenditure  basis,  outlays  are  the  sum 
of  actual  cash  disbursements,  the 
amount  of  indirect  expense  incurred, 
the  value  of  in-kind  contributions 
applied,  and  the  new  increase  (or 
decrease)  in  the  amounts  owed  bv  the 
grantee  for  goods  and  other  property 
received.  forser\'ices  performed  by 
employees,  contractors,  subgrantees. 
subcontractors,  and  other  payees,  and 
other  amounts  becoming  owed  under 
programs  for  which  no  current  services 
or  performance  are  required,  such  as 
annuities,  insurance  claims,  and  other 
benefit  payments. 

Percentage  of  completion  mrthod. 
The  term  percentage  ofcomplt'Jon 
method  refers  to  a  system  under  v.  hich 
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payments  are  made  for  construction 
work  according  to  the  percentage  of 
completion  of  the  work,  rather  than  to 
the  grantee's  cost  inctured. 

Prior  approval.  The  term  prior 
approval  means  documentation 
evidencing  consent  prior  to  incurring 
specific  cost. 

Real  property.  The  term  real  property 
means  land,  including  land 
improvements,  structures  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

Share.  The  term  share,  when  referring 
to  the  awarding  agency's  portion  of  real 
property,  equipment  or  supplies,  means 
the  same  percentage  as  the  awarding 
agency's  portion  of  the  acquiring  party's 
total  costs  imder  the  grant  to  which  the 
acquisition  costs  under  the  grant  to 
which  the  acqmsition  cost  of  the 
property  was  chaiged.  Only  costs  are  to 
be  counted — not  the  value  of  third-party 
in-kind  contributions. 

State.  The  term  State  means  any  of 
the  several  States  of  the  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  any  agency  or  instrumentality 
of  a  State  exclusive  of  local 
governments.  The  term  does  not  include 
any  public  and  Indian  housing  agency 
under  the  United  States  Housing  Act  of 
1937. 

Subgrant.  The  term  subgrant  means 
an  award  of  financial  assistance  in  the 
form  of  money,  or  property  in  lieu  of 
money,  made  under  a  grant  by  a  grantee 
to  an  eligible  subgrantee.  The  term 
includes  financial  assistance  when 
provided  bj  contractual  legal 
agreement,  but  does  not  include 
procurement  purchases,  nor  does  it 
include  any  form  of  assistance  which  is 
excluded  from  the  definition  of  "grant" 
in  this  part. 

Subgrantee.  The  term  subgrantee 
means  the  government  or  other  legal 
entity  to  which  a  subgrant  is  awarded 
and  which  is  accountable  to  the  grantee 
for  the  use  of  the  funds  provided. 

Supplies.  The  term  supplies  means  all 
tangible  personal  property  other  than 
"equipment"  as  defined  in  this  part. 

Suspension.  The  term  suspension 
means,  depending  on  the  context, 
either— 

(1)  Temporary  withdrawal  of  the 
authority  to  obligate  grant  funds 
pending  corrective  action  by  the  grantee 
or  subgrantee  or  a  decision  to  terminate 
the  grant;  or 

(2)  An  action  taken  by  a  suspending 
official  in  accordance  with  agency 
regulations  implementing  E.0. 12549  (3 
CFR,  1986  Comp.,  p.  189)  to 
immediately  exclude  a  person  from 
participating  in  grant  transactions  for  a 


period,  pending  completion  of  an 
investigation  and  such  legal  or 
debarment  proceedings  as  may  ensue. 
Termination.  The  term  termination 
means  permanent  withdrawal  of  the 
authority  to  obligate  previously- 
awarded  grant  funds  before  that 
authority  would  otherwise  expire.  It 
also  means  the  voluntary 
relinquishment  of  that  authority  by  the 
grantee  Or  subgrantee.  Termination  does 
not  include — 

(1)  Withdrawal  of  funds  awarded  on, 
the  basis  of  the  grantee's  underestimate 
of  the  unobligated  balance  in  a  prior 
period; 

(2)  Withdrawal  of  the  unobligated 
balance  as  of  the  expiration  of  a  grant; 

(3)  Refusal  to  extend  a  grant  or  award 
additional  funds,  to  make  a  competing 
or  noncompeting  continuation,  renewal, 
extension,  or  supplemental  award;  or 

(4)  Voiding  of  a  grant  upon 
determination  that  the  award  was 
obtained  fraudulently,  or  was  otherwise 
illegal  Of  invalid  from  inception. 

Terms  of  a  grant  or  subgrant  mean  all 
requirements  of  the  grant  or  subgrant, 
whether  in  statute,  regulations,  or  the 
award  document. 

Third  party  in-kind  contributions.  The 
term  third  party  in-kind  contributions 
means  property  or  services  which 
benefit  a  federally  assisted  project  or 
program  and  which  are  contributed  by 
non-Federal  third  parties  without  charge 
to  the  grantee,  or  a  cost-type  contractor 
under  the  grant  agreement. 

Unliquidated  obligations  for  reports 
prepared  on  a  cash  basis.  The  term 
unliquidated  obligations  for  reports 
prepared  on  a  cash  basis  means  the 
amount  of  obligations  incurred  by  the 
grantee  that  has  not  been  paid.  For 
reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
grantee  for  which  an  outlay  has  not  been 
recorded. 

Unobligated  balance.  The  term 
unobligated  balance  means  the  portion 
of  the  funds  authorized  by  the  Federal 
agency  that  has  not  been  obligated  by 
the  grantee  and  is  determined  by 
deducting  the  cumulative  obligations 
from  the  cumulative  funds  authorized. 

§2541.40    Applicability. 

(a)  General.  Subparts  A  through  D  of 
this  part  apply  to  all  grants  and 
subgrants  to  governments,  except  where 
inconsistent  with  Federal  statutes  or 
with  regulations  authorized  in 
accordance  with  the  exception 
provision  of  §  2541.60,  or: 

(1)  Grants  and  subgrants  to  State  and 
local  in^itutions  of  higher  education  or 
State  and  local  hospitals. 


(2)  The  block  grants  authorized  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L.  97-35,  95  Stat.  357) 
(Community  Services;  Preventive  Health 
and  Health  Services;  Alcohol,  Drug 
Abuse,  and  Mental  Health  Services; 
Maternal  and  Child  Health  Services; 
Social  Services;  Low-Income  Home 
Energy  Assistance;  States'  Program  of 
Community  Development  Block  Grants 
for  Small  Cities;  and  Elementary  and 
Secondary  Education  other  than 
programs  administered  by  the  Secretary 
of  Education  uiider  title  V,  subtitle  D, 
chapter  2,  section  583 — the  Secretary's 
discretionary  grant  program)  and  titles 
I-III  of  the  Job  Training  Partnership  Act 
of  1982  (29  U.S.C.  1501  et  seq.)  and^ 
under  the  Public  Health  Services  Act 
(42  U.S.C.  201  et  seq.),  Alcohol  and 
Drug  Abuse  Treatment  and 
Rehabilitation  Block  Grant  and  part  C  of 
title  V,  Mental  Health  Service  for  the 
Homeless  Block  Grant). 

(3)  Entitlement  grants  to  carry  out  the 
following  programs  of  the  Social 
Security  Act  (42  U.S.C.  301  et  seq.): 

(i)  Aid  to  Needy  Families  with 
Dependent  Children  (title  IV-A  of  the 
Act,  not  including  the  Work  Incentive 
Program  (WIN)  authorized  by  section 
402(a)19{G);  HHS  grants  for  WIN  are 
subject  to  this  part); 

(ii)  Child  Support  Enforcement  and 
Establishment  of  Paternity  (title  IV-D  of 
the  Act); 

(iii)  Foster  Care  and  Adoption 
Assistance  (title  IV-E  of  the  Act); 

(iv)  Aid  to  the  Aged,  Blind,  and 
Disabled  (titles  I,  X,  XIV,  and  XVI- 
AABD  of  the  Act);  and 

(v)  Medical  Assistance  (Medicaid) 
(title  XIX  of  the  Act)  not  including  the 
State  Medicaid  Fraud  Control  program 
authorized  by  section  1903(a)(6)(B). 

(4)  Entitlement  grants  under  the 
following  programs  of  The  National 
School  Lunch  Act  (42  U.S.C.  1751  et 
seq.): 

fi)  School  Lunch  (section  4  of  the 
Act); 

(ii)  Commodity  Assistance  (section  6 
of  the  Act); 

(iii)  Special  Meal  Assistance  (section 
11  of  the  Act); 

(iv)  Summer  Food  Service  for 
Children  (section  13  of  the  Act);  and 

(v)  Child  Care  Food  Program  (section 
17  of  the  Act). 

(5)  Entitlement  grants  under  the 
following  programs  of  The  Child 
Nutrition  Act  of  1966: 

(i)  Special  Milk  (section  3  of  the  Act); 
and 

(ii)  School  Breakfast  (section  4  of  the 
Act). 

(6)  Entitlement  grants  for  State 
Administrative  expenses  under  The 
Food  Stamp  Act  of  1977  (7  U.S.C  2011 
et  seq.). 
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(7)  A  grant  for  an  experimentaL  pilot, 
or  demonstration  project  that  is  also 
supported  by  a  grant  hsted  in  paragraph 
(a)(3)  of  this  section. 

(8)  Grant  funds  awarded  under 
subsection  412(e)  of  the  Immigration 
and  Nationality  Act  (8  U.S,C.  1522(e)) 
and  subsection  501(a)  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub. 
L.  96-^22,  94  Stat  1809),  for  cash 
assistance.medical  assistance. and 
supplemental  security  income  benefits 

,to  refugees  and  entrants  and  the 
administrative  costs  of  providing  the 
assistance  and  benefits. 

(9)  Grants  to  local  education  agencies 
under  20  U.S.C.  236  through  241-l(a), 
and  242  through  244  (portions  of  the 
Impact  Aid  program),  except  for  20 
U.S.C.  238(d)(2){c)  and  240(f) 
(Entitlement  Increase  for  Handicapped 
Children). 

(10)  Payments  under  the  Veterans 
Administration's  State  Home  Per  Diem 
Program  (38  U.S.C.  641(a)). 

(b)  Entitlement  programs.  Entitlement 
programs  enumerated  in  §  2541.40(a)  (3) 
through  (8)  are  subject  to  subpart  E  of 
this  part. 

§  2S41 .50    Effect  on  ottier  issuances. 

All  other  grants  administration 
provisions  of  codified  program 
regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
this  part  are  superseded,  except  to  the 
extent  they  are.required  by  statute,  or 
authorized  in  accordance  with  the 
exception  provision  in  §  2541.60.       ' 

§2541.60    AddMons  and  exceiAions. 

(a)  For  classes  oT  grants  and  grantees 
subject  to  this  part.  Federal  agencies 
may  not  impose  additional 
administrative  requirements  except  in 
codified  regulations  published  in  the   .. 
Federal  Register. 

(b)  Fxceptions  forclas.ses  of  grants  or 
grantees  may  be  authorized  only  by 
0MB. 

(c)  Exceptions  on  a  case-by-case  basis 
and  for  subgrantees  may  be  authorized 
by  the  affected  Federal  agencies. 

Subpart  B— Pre-Award  Requrrements 

§2541.100    Fonns  tor  applying  for  grants. 

(a)  Scope.  (1)  Th»ssef;tion  prescribes 
forms  and  instructions  to  be  used  by 
governmental  organizations  (except 
hospitals  and  institutions  of  higher 
education  operated  by  a  government)  in 
applying  for  grants.  This  section  is  not 
applicable,  however,  to  formula  grant 
programs  which  do  not  require 
applicants  to  apply  for  funds  on  a 
project  basis. 

(2)  This  section  applies  only  to 
applications  to  Federal  agencies  for 


grants^  and  is  not  required  to  he  applied 
by  grantees  in  dealing  with  applicants 
for  subgrants.  However,  grantees  are 
encouraged  to  avoid  more  detailed  or 
burdensome  application  requirements 
for  subgrants. 

(b)  Authorized  forms  and  instnictfons 
for  governmental  organizations.  (1)  In 
applying  for  grants,  applicants  shall 
only  use  standard  application  forms  ch- 
those  prescribed  by  the  granting  agency 
with  the  approval  of  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

(2)  Applicants  are  not  required  to 
submit  more  than  the  original  and  two 
copies  of  preapphcations  or 
applications. 

(3)  Applicants  must  follow  all 
applicable  mstructions  that  bear  OMB 
clearance  numbers.  Federal  agencies 
may  specify  and  describe  the  programs, 
functions,  or  acti\ities  that  will  be  used 
to  plan,  budget,  and  evaluate  the  work 
under  a  grant.  Other  supplementary 
instructions  may  be  issued  only  with 
the  approval  of  OMB  to  the  extent 
required  under  the  Paperwork 
Reduction  Act  of  1980.  For  any  standard 
form,  except  the  SF-424  facesheet. 
Federal  agencies  may  shade  out  or 
instruct  the  applicant  to  disregard  any 
line  item  that  is  not  needed. 

(4)  When  a  grantee  applies  for 
additional  funding  (such  as  a 
continuation  or  supplemental  award)  or 
amends  a  previously  submitted 
application,  only  the  affected  pages 
need  be  submitted.  Previously 
submitted  pages  with  information  that  is 
still  current  need  not  be  resubmitted. 

§2541.110    State  plans. 

(a)  Scope.  The  statutes  for  some 
programs  require  States  to  submit  plans 
before  receiving  grants.  Under 
regulations  impleraentii^  Executive 
Order  12372  (3  CFR.  1982  Comp..  p. 
197),  "Intergovernmental  Review  of 
Federal  Programs."  States  are  allowed  to 
simplify,  consolidate  and  substitute 
plans.  This  section  contains  additional 
provisions  for  plans  that  are  subject  to 
regulations  implementing  the  Executive 
order. 

(b)  Requirements.  A  State  need  meet 
only  Federal  administrative  or 
programmatic  requirements  for  a  plan 
that  are  in  statutes  or  codified 
regulations. 

(c)  Assurances.  In  each  plan  the  State 
will  include  an  assurance  that  the  State 
shall  comply  with  all  applicable  Federal 
statutes  and  regulations  in  effect  with 
respect  to  the  periods  for  which  it 
receives  grant  funding.  For  this 
assurance  and  other  assurances  required 
in  the  plan,  the  State  may: 


(1)  Cite  by  number  the  statutory  or 
regulatory  provisions  requiring  the 
assurances  and  affirm  that  it  gives  the 
assurances  required  by  those  provisions: 

(2>  Repeat  the  assurance  language  in 
the  statutes  or  regulations;  or 

(3)  Develop  its  own  language  to  the 
extent  permitted  by  law. 

(d)  Amendments.  A  State  will  amend 
a  plan  whenever  necessary  to  reflect: 
New  or  revised  Federal  statutes  or 
regulations;  or  a  material  change  in  any 
State  law,  organization,  policv,  or  State 
agency  operation.  The  State  will  obtain 
approval  for  the  amendment  and  its 
effective  date  but  need  submit  for 
approval  only  the  amended  portions  of 
the  plan. 

§2541.120    Special  grant  or  subgrant 
conditions  for  "titgh-ristc"  grantees. 

(a)  A  grantee  or  subgrantee  mav  be 
considered  "high  risk"  if  an  awarding 
agency  determines  that  a  grar  ee  or 
subgrantee: 

(1)  Has  a  history  of  unsatisfactory 
performance;  or 

(2)  Is  not  financially  stable;  or 

(3)  Has  a  management  system  whicii 
does  not  meet  the  management 
standards  set  forth  in  this  part;  or 

(4)  Has  not  conformed  to  terms  and 
conditions  of  previous  awards:  or 

(5)  Is  otherwise  not  responsible;  and 
if  the  awarding  agency  determines  that 
an  award  will  be  made,  special 
conditions  and/or  restrictions  shall 
correspond  to  the  high  risk  condition 
and  shall  be  included  in  the  award. 

(b)  Special  conditions  or  restrictions 
may  include: 

(1)  Payment  on  a  reimbursement 
basis; 

(2)  Withholding  authority  to  proceed 
to  the  next  phase  until  receipt  of 
evidence  of  acceptable  performance 
within  a  given  funding  period, 

(3)  Requiring  additional,  more 
detailed  financial  reports; 

(4)  Additional  project  monitoring; 

(5)  Requiring  the  grantee  or 
subgrantee  to  obtain  technical  or 
management  assistance;  or 

(6)  Establishing  additional  prior 
approvals. 

(c)  If  an  awarding  agency  decides  to 
impose  such  conditions,  the  awarding 
official  will  notify  the  grantee  or 
subgrantee  as  early  as  possible,  in 
writing,  of: 

(1)  The  nature  of  the  special 
conditions/restrictions; 

(2)  The  reason(s)  for  imposing  them; 

(3)  The  corrective  actions  which  must 
be  taken  before  they  will  be  removed 
and  the  thne  allowed  for  completing  the 
corrective  actions;  and 

(4)  The  method  of  requesting 
reconsideration  of  the  conditions/ 
restrictions  imposed. 
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Subpart  C— Pos^Award  Requirements 

{2S41.200   standards  for  financial 
inenaQMMnt  systMna> 

(a)  A  State  must  expand  and  account 
for  grant  funds  in  accordance  with  State 
laws  and  procedures  for  expending  and 
accounting  for  its  own  funds.  Fiscal 
control  and  accounting  procedures  of 
the  State,  as  well  as  its  subgrantees  and 
cost-type  contractors,  must  be  sufficient 
to— 

(1)  Permit  preparation  of  reports 
required  by  this  part  and  the  statutes 
authorizing  the  grant;  and 

(2)  Permit  the  tracing  of  funds  to  a 
level  of  expenditures  adequate  to 
establish  that  such  funds  have  not  been 
used  in  violation  of  the  restrictions  and 
prohibitions  of  applicable  statutes. 

(b)  The  financial  management  systems 
of  other  grantees  and  subgrantees  must 
meet  the  following  standards: 

-  (1)  Financial  reporting.  Accurate, 
current,  and  complete  disclosure  of  the 
financial  results  of  financially  assisted 
activities  must  be  made  in  accordance 
with  the  financial  reporting 
requirements  of  the  grant  or  subgrant. 

12)  Accounting  records.  Grantees  and 
subgrantees  must  maintain  records 
which  adequately  identify  the  source 
and  application  of  funds  provided  for 
financially-assisted  activities.  These 
records  must  contain  information 
pertaining  to  grant  or  subgrant  awards 
and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays  or  expenditures,  and  income. 

(3)  Internal  control.  Effective  control 
and  accountabihty  must  be  maintained 
for  all  grant  and  subgrant  cash,  real  and 
personal  property,  and  other  assets. 
Grantees  and  subgrantees  must 
adequately  safeguard  all  such  property 
and  must  assure  that  it  is  used  solely  for 
authorized  purposes. 

(4)  Budget  control.  Actual 
expenditures  or  outlays  must  be 
compared  with  budgeted  amounts  for 
each  grant  or  subgrant.  Financial 
information  must  be  related  to 
performance  or  productivity  data, 
including  the  development  of  unit  cost 
information  whenever  appropriate  or 
specifically  required  in  the  grant  or 
subgrant  agreement.  If  unit  cost  data  are 
required,  estimates  based  on  available 
documentation  will  be  accepted 
whenever  possible. 

(5)  Allowable  cost.  Applicable  0MB 
cost  principles,  agency  program 
regulations,  and  the  terms  of  grant  and 
subgrant  agreements  will  be  followed  in 
determining  the  reasonabIene.ss, 
allowability,  and  ailocability  of  costs. 

(6)  Source  documentation. 
Accounting  records  must  be  supported 
by  such  source  documentation  as 


canctled  checks,  paid  bills,  payrolls, 
time  and  attendance  records,  contract 
and  subgrant  award  documents,  etc. 

(7)  Cash  management.  Procedures  for 
minimizing  the  time  elapsing  between 
the  tiansfer  of  funds  from  the  U.S. 
Treasury  and  disbursement  by  grantees 
and  subgrantees  must  be  followed 
whenever  advance  payment  procedures 
are  used.  Grantees  must  establish 
reasonable  procedures  to  ensure  the 
receipt  of  reports  on  subgrantees'  cash 
balances  and  cash  disbursements  in 
sufficient  time  to  enable  them  to  prepare 
complete  and  accurate  cash  transactions 
reports  to  the  awarding  agency.  When 
advances  are  made  by  letter-of-credit  or 
electronic  transfer  of  funds  methods,  the 
grantee  must  make  drawdowns  as  close 
as  passible  to  the  time  of  making 
disbursements.  Grantees  must  monitor 
cash  drawdowns  by  their  subgrantees  to 
assure  that  they  conform  substantially  to 
the  same  standards  of  timing  and 
amount  as  apply  to  advances  to  the 
grantees. 

(c)  An  awarding  agency  may  review 
the  adequacy  of  the  financial 
management  system  of  any  applicant  for 
financial  assistance  as  part  of  a 
preaward  review  or  at  any  time 
subsequent  to  award. 

§2541.210    Payment 

(a)  Scope.  This  section  prescribes  the 
basic  standard  and  the  methods  under 
which  a  Federal  agency  will  make 
payments  to  grantees,  and  grantees  will 
make  payments  to  subgrantees  and 
contractors. 

(b)  Basic  standard.  Methods  and 
procedures  for  payment  shall  minimize 
the  time  elapsing  between  the  transfer  of 
fiindt  and  disbursement  by  the  grantee 
or  subgrantee,  in  accordance  with 
Treasury  regulations  at  31  CFR  part  205. 

(c)  Advances.  Grantees  and 
subgrantees  shall  be  paid  in  advance, 
provided  they  maintain  or  demonstrate 
the  willingness  and  ability  to  maintain 
procedures  to  minimize  the  time 
elapsing  between  the  transfer  of  the 
funds  and  their  disbursement  by  the 
grantee  or  subgrantee. 

(d)  Reimbursement.  Reimbursement 
shall  be  the  preferred  method  when  the 
requirements  in  paragraph  (c)  of  this 
section  are  not  met.  Grantees  and 
subgrantees  may  also  be  paid  by 
reimbursement  for  any  construction 
grant  Except  as  otherwise  specified  in 
regulation,  Federal  agencies  shall  not 
use  the  percentage  of  completion 
method  to  pay  construction  grants.  The 
grantee  or  subgrantee  may  use  that 
method  to  pay  its  construction 
contractor,  and  if  it  does,  the  awarding 
agency's  payments  to  the  grantee  or 
subgrantee  will  be  based  on  the 


grantee's  or  subgrantee's  actual  rate  of 
disbursement. 

(e)  Working  capital  advances.  If  a 
grantee  cannot  meet  the  criteria  for 
advance  payments  described  in 
paragraph  (c)  of  this  section,  and  the 
Federal  agency  has  determined  that 
reimbursement  is  not  feasible  because 
the  grantee  lacks  sufficient  working 
capital,  the  awarding  agency  may 
provide  cash  on  a  working  capital 
advance  basis.  Under  this  procedure  the 
awarding  agency  shall  advance  cash  to 
the  grantee  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  grantee's 
disbursing  cycle.  Thereafter,  the 
awarding  agency  shall  reimburse  the 
grantee  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  by  grantees  or  subgrantees  if  the 
reason  for  using  such  method  is  the 
unwillingness  or  inability  of  the  grantee 
to  provide  timely  advances  to  the 
subgrantee  to  meet  the  subgrantee's 
actual  cash  disbursements. 

(0  Effect  of  program  income,  refunds, 
and  audit  recoveries  on  payment.  {1) 
Grantees  and  subgrantees  shall  disburse 
repayments  to  and  interest  earned  on  a 
revolving  fund  before  requesting 
additional  cash  payments  for  the  same 
activity. 

(2)  Except  as  provided  in  paragraph 
(f)(1)  of  this  section,  grantees  and 
subgrantees  shall  disburse  program 
income,  rebates,  refunds,  contract  ' 
settlements,  audit  recoveries  and 
interest  earned  on  such  funds  before 
requesting  additional  cash  payments. 

Ig)  Withholding  payments.  (1)  Unless 
otherwise  required  by  Federal  statute, 
awardirig  agencies  shall  not  withhold 
payments  for  proper  charges  incurred  by 
grantees  or  subgrantees  unless — 

(i)  The  grantee  or  subgrantee  has 
failed  to  comply  with  grant  award 
conditions;  or 

(ii)  The  grantee  or  subgrantee  is 
indebted  to  the  United  States. 

(2)  Cash  withheld  for  failure  to 
comply  with  grant  award  condition,  but 
without  suspension  of  the  grant,  shall  be 
released  to  the  grantee  upon  subsequent 
compliance.  When  a  grant  is  suspended, 
payment  adjustments  will  be  made  in 
accordance  with  §  2541.410(c).   - 

(3)  A  Federal  agency  shall  not  make 
payment  to  grantees  for  amounts  that 
are  withheld  by  grantees  or  subgrantees 
from  payment  to  .contractors  to  assure 
satisfactory  completion  of  work. 
Payments  shall  be  made  by  the  Federal 
agency  when  the  grantees  or  subgrantees 
actually  disburse  the  withheld  funds  to 
the  contractors  or  to  escrow  accounts 
established  to  assure  satisfactory 
lompletion  of  work. 
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(ii)  Cash  depositories.  (1)  Consistent 
with  the  national  goal  of  expanding  the 
opportunities  for  minority  business 
enterprises,  grantees  and  subgrantees 
are  encouraged  to  use  minority  t>anks  (a 
bank  which  is  owned  at  least  50  percent 
by  minority  group  members).  A  list  of 
minority  owned  banks  can  be  obtained 
from  the  Minority  Business 
Development  Agency.  Department  of 
Clonimerce,  Washington.  DC  20230. 

(2)  A  grantee  or  subgrantee  shall 
maintain  a  separate  bank  account  only 
when  required  by  Federal-Stnte 
agreement. 

(i)  Interest  earned  on  advances. 
Fxcept  for  interest  earned  on  advances 
ol  funds  exempt  under  the 
Iiitergm'emmenta!  Cooperation  Act  (31 
U.S.C.  6501  et  seq.)  and  the  Indian  Self- 
Determination  Act  (23  U.S.C.  450). 
grantees  and  subgrantees  shall 
promptly,  but  at  least  quarterly,  remit 
tntoresf  earned  on  advances  to  tiie 
Federal  agency.  The  grantee  or 
subgrantee  may  keep  interest  amounts 
up  to  $100  per  year  for  administrative 
expenses. 

§2541.220    Allowable  costs. 

(a)  Limitation  on  use  of  funds.  Grant 
funds  may  be  u.sed  only  for— 

(1)  The  allowable  costs  of  the 
grantees,  subgrantees  and  cost-type 
contractors,  including  allowable  costs  in 
the  form  of  payments  to  fixed-price 
i;ontractors;  and 

(2)  Reasonable  fees  or  profit  to  cost- 
type  contractors  but  not  any  fee  or  profit 
(or  other  increment  above  allowable 
costs)  to  the  grantee  or  subgrantee. 

(b)  AppIicaUe  cnst  principles.  For 
each  kind  of  organization,  there  is  a  set 
of  Federal  principles  for  determining 
allowable  costs.  Allowable  costs  will  be 
determined  in  accordance  with  the  cost 
prindples  applicable  to  the  organization 
incurring  the  costs.  The  following  chart 
lists  the  kinds  of  organizations  and  the 
applicable  cost  principles: 


For  the  costs  of  a 


State,  local  or  Indian 
tribal  government 

Private  nonprofit  or- 
ganizatton  other 
than  an  (1)  institu- 
tion of  higher  edu> 
cation.  (2>  hospitat. 
or  (3)  organization 
named  in  OMB  Cir- 
cular A- 122  as  not 
subject  to  that  cir- 
cular 


Use  the  pnnctples 
in — 


OMB  Circular  A-87. 
t)MB  Circular  A- 122. 


For  the  costs  of  a 

Use  the  principles 

m — 

Educational  institu- 

OMB Circular  A-21. 

tions 

For-profit  organizatron 

48  CFR  Part  31.  Con- 

ottier ttiao  a  hos- 

tract Cost  Pnr>- 

pital  and  an  organi- 

ciplesand Proce- 

zation named  in 

dures,  or  uniform 

OM&Ocuiarfit- 

cost  accounting 

122asnotsut3ject 

standards  that 

to  that  circular 

comply  with  cost 

principles  accepl- 

at>le  totfie  Federal 

agency. 

§  2541 .230    Peilod  of  availability  of  funds. 

(a)  General.  Where  a  funding  period  is 
sppciFied.  a  grantee  may  charge  to  the 
award  only  costs  resulting  from 
obligations  of  the  funding  period  unless 
carryover  of  unobligated  balances  is 
permitted,  in  which  case  the  carryover 
balances  may  be  charged  for  costs 
resulting  from  obligations  of  the 
subsequent  funding  period. 

fb)  Liquidation  of  obligations.  A 
grantee  must  liquidate  all  obligations 
incurred  under  the  award  not  later  than 
90  days  after  the  end  of  the  funding 
period  (or  as  specified  in  a  program 
regulation)  to  coincide  w'ith  the 
submission  of  the  annual  Financial 
Status  Report  (SF-269).  The  Federal 
agency  may  extend  this  deadline  at  the 
request  of  the  grantee. 

$^41,240    Matching  or  cost  Storing. 

(a)  Basic  rule:  costs  and  contributions 
acceptable.  With  the  qualifications  and 
exceptions  listed  in  paragraph  (b)  of  this 
section,  a  matching  or  cost  shsing 
requirement  may  be  satisfied  by  either 
or  both  of  the  following: 

(1)  Allowable  costs  incurred  by  the 
grantee,  subgrantee  or  a  cost-type 
contractor  under  the  assistance 
agreement  This  includes  allowable 
costs  borne  by  non-Federal  grants  or  by 
other  cash  donations  from  non-Federal 
third  parties. 

(2)  The  value  of  third  party  in-kind 
contributions  applicable  to  the  period  to 
which  the  cost  sharing  or  matching 
requirements  applies. 

(b)  Qualifications  and  exceptions — (1) 
Costs  borne  by  other  Federal  grant 
agreemenLs.  Except  as  provided  by 
Federal  statute,  a  cost  sharing  or 
matching  requirement  may  not  be  met 
by  costs  borne  by  another  Federal  grant. 
This  prohibition  does  not  apply  to 
income  earned  by  a  grantee  or 
subgrantee  from  a  contract  awarded 
under  another  Federal  grant. 

(2)  General  revenue  sharing.  For  the 
purpose  of  this  section,  general  revenue 
sharing  funds  distributed  under  31 
U.S.C.  6702  are  not  coniiidered  Federal 
grant  funds. 


(3)  Cos*  or  contributions  counted 
towards  other  Federal  costs-sharing 
requirements.  Neither  costs  nor  the 
values  of  third  party  in-kind 
contribctKMU  may  count  towards 
satiirfying  a  cost  faring  or  matching 
requirement  of  a  grant  agreement  if  they 
have  been  or  will  be  counted  towards 
satisfying  a  cost  sharing  or  matching 
reqiiirement  of  another  Federal  grant 
agreement,  a  Federal  procurement 
contract,  or  any  other  award  of  Federal 
funds. 

(4)  Costs  financed  by  program 
income.  Costs  financed  by  program        , 
income,  as  defined  in  §  2541.250.  shall 
not  count  tovrards  satisfying  a  cost 
sharing  or  matching  requirement  unless 
they  are  expressly  permitted  in  the 
terms  of  the  as,sistance  agreement.  (This 
use  of  general  program  income  is 
described  in  §  2541.250(g).) 

(5)  Sen-ices  or  property  financed  by 
income  earned  by  contractors. 
Contractors  under  a  grant  may  earn 
income  from  the  acti\ities  carried  out 
under  the  contract  in  addition  to  the 
amounts  earned  from  the  party 
awarding  the  contract.  No  costs  of 
services  or  property  supported  by  this 
income  may  count  toward  satisfying  a 
cost  sharing  or  matching  requirement 
unless  other  provisions  of  the  grant 
agreement  expressly  permit  this  kind  of 
income  to  be  used  to  meet  the 
requirement. 

(6)  Fecords.  Costs  and  third  party  in- 
kind  contributions  counting  towards 
satisfying  a  cost  sharing  or  matching 
requirement  must  be  verifiable  from  the 
records  of  grantees  and  subgrantee  or 
cost-type  contractors.  These  records 
must  show  how  the  value  placed  on 
third  party  in-kind  contributions  was 
derived.  To  the  extent  feasible, 
volunteer  services  will  be  supported  by 
the  same  methods  that  the  organization 
uses  to  support  the  allocability  of 
regular  personnel  costs. 

(7)  Special  standards  for  third  party 
in-kind  contributions,  (i)  Third  party  in- 
kind  contributions  count  towards 
satisfying  a  cost  sharing  or  matching 
requirement  only  where,  if  the  party 
receiving  the  contributions  were  to  pay 
for  them,  the  payments  would  be 
allowable  costs. 

(ii)  Some  third  party  in-kind 
contributions  are  goods  and  services 
that,  if  the  grantee,  subgrantee,  or 
contractor  receiving  the  contribution 
had  to  pay  for  them,  tiie  payments 
would  have  been  an  indirect  costs.  Costs 
sharing  or  matching  credit  for  such 
contributions  shall  be  given  only  if  the 
grantee,  subgrantee,  or  contractor  has 
established,  along  with  its  regular 
indirect  cost  rate,  a  special  rate  for 
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grantee.  This  requirement  will  also  be 
imposed  by  the  grantee  on  subgrantees. 


allocating  to  individual  projects  or 
programs  the  value  of  the  contributions, 
(iii)  A  third  party  in-kind  contribution 
to  a  fixed-price  contract  may  count 
towards  satisfying  a  cost  sharing  or 
matching  requirement  only  if  it  results 
in: 

(A)  An  increase  in  the  services  or 
property  provided  under  the  contract 
(without  additional  cost  to  the  grantee 
or  subgrantee);  or 

(B)  A  cost  savings  to  the  grantee  or 
sub^ntee. 

(iv)  The  values  placed  on  third  party 
in-kind  contributions  for  cost  sharing  or 
matching  purposes  will  conform  to  the 
rules  in  the  succeeding  sections  of  this 
part.  If  a  third  party  in-kind 
contribution  is  a  type  not  treated  in 
those  sections,  the  value  placed  upon  it 
shall  be  fair  and  reasonable. 

(c)  Valuation  of  donated  services — (1) 
Volunteer  services.  Unpaid  services 
provided  to  a  grantee  or  subgrantee  by 
individuals  will  be  valued  at  rates 
consistent  with  those  ordinarily  paid  for 
similar  work  in  the  grantee's  or 
subgrantee's  organization.  If  the  grantue 
or  subgrantee  does  not  have  employees 
performing  similar  work,  the  rates  will 
be  consistent  with  those  ordinarily  paid 
by  other  employers  for  similar  work  in 
the  same  labor  market.  In  either  case,  a 
reasonable  amount  for  fringe  benefits 
may  be  included  in  the  valuation. 

(2)  Employees  of  other  organizations. 
When  an  employer  other  than  a  grantee, 
subgrantee,  or  cost-type  contractor 
furnishes  free  of  charge  the  services  of 
an  employee  in  the  employee's  normal 
line  of  work,  the  services  will  be  valued 
at  the  employee's  regular  rate  of  pay 
exclusive  of  the  employee's  fringe 
beneHts  and  overhead  costs.  If  the 
services  are  in  a  different  line  of  work, 
paragraph  (c)(1)  of  this  section  applies. 

(d)  Valuation  of  third  party  donotfid 
supplies  and  loaned  equipment  or 
space.  (1)  If  a  third  party  donates 
supplies,  the  contribution  will  be 
valued  at  the  market  value  of  the 
supplies  at  the  time  of  donation. 

(2)  If  a  third  party  donates  the  use  of 
equipment  or  space  in  a  building  hut 
retains  title,  the  contribution  will  be 
valued  at  the  Eair  rental  rate  of  the 
equipment  or  space. 

(e)  Valuation  of  third  party  donated 
equipment,  buildings,  and  land.  If  a 
third  party  donates  equipment, 
buildings,  or  land,  and  title  passes  to  a 
grantee  or  subgrantee,  the  treatment  of 
the  donated  property  will  depend  upon 
the  purpose  of  the  grant  or  subgrant.  as 
follows: 

(1)  Awards  for  capital  expenditures.  If 
the  purpose  of  the  grant  or  subgrant  is 
to  assist  the  grantee  or  subgrantee  in  the 
-acquisition  of  property,  the  market 


value  of  that  property  at  the  time  of 
donation  may  be  counted  as  cost  sharing 
or  matching. 

(2)  Other  awards.  liassisting  in  the 
acquisition  of  property  is  not  the 
purpose  of  the  grant  or  subgrant, 
paragraphs  (e)(2)  (i)  and  (ii)  of  this 
section  apply: 

(i)  If  approval  is  obtained  from  the 
awarding  agency,  the  market  value  at 
the  time  of  donation  of  the  donated 
equipment  or  buildings  and  the  fair 
rental  rate  of  the  donated  land  may  be 
counted  as  cost  sharing  or  matching.  In 
the  case  of  a  subgrant,  the  terms  of  the 
grant  agreement  may  require  that  the 
approval  be  obtained  from  the  Federal 
agency  as  well  as  the  grantee.  In  all 
cases,  the  approval  may  be  given  only 
if  a  purchase  of  the  equipment  or  rental 
of  the  land  would  be  approved  as  an 
allowable  direct  cost.  If  any  part  of  the 
donated  property  was  acquired  with 
Federal  funds,  only  the  non-federal 
share  of  the  property  may  be  counted  as 
cost-sharing  or  matching. 

(ii)  If  approval  is  not  obtained  under 
paragraph  (e)(2)(i)  of  this  section,  no 
amount  may  be  counted  for  donated 
land,  end  only  depreciation  or  use 
allowences  may  be  counted  for  donated 
equipment  and  buildings.  The 
depreciation  or  use  allowances  for  this 
property  are  not  treated  as  third  party 
in-kind  contributions.  Instead,  they  are 
treated  as  costs  incurred  by  the  grantee 
or  subgrantee.  They  are  computed  and 
allocated  (usually  as  indirect  costs)  in 
accordance  with  the  cost  principles 
specified  in  §  2541.220,  in  the  same  way 
as  depreciation  or  use  allowances  for 
purchased  equipment  and  buildings. 
The  amount  of  depreciation  or  use 
allowances  for  donated  equipment  and 
buildings  is  based  on  the  property's 
market  value  at  the  time  it  was  don.ited. 

(f)  Valuation  of  grantee  or  subgrantee 
donated  real  property  for  construction/ 
acquisition.  If  a  grantee  or  subgrantee 
donates  real  property  for  a  construction 
or  facilities  acquisition  project,  the 
current  market  value  of  that  property 
may  be  counted  as  cost  sharing  or 
matching.  If  any  part  of  the  donated 
property  was  acquired  with  Federal 
funds,  only  the  non-federal  share  of  the 
property  may  be  counted  as  cost  sharing 
or  matching. 

(g)  Appraisal  of  real  property.  In  some 
cases  under  paragraphs  (d),  (e)  and  (0  of 
this  section,  it  will  be  necessary  to 
establish  the  market  value  of  land  or  a 
building  or  the  fair  rental  rate  of  land  or 
of  spice  in  a  building.  In  these  cases, 
the  Federal  agency  may  require  the 
market  value  or  fair  rental  value  be  set 
by  an  independent  appraiser,  and  that 
the  value  or  rate  be  certified  by  the 


§2541.250    Program  Income. 

(a)  General.  Grantees  are  encouraged 
to  earn  income  to  defray  program  costs. 
Program  income  includes  income  from 
fees  for  services  performed,  bnm  the  use 
or  rental  of  real  or  personal  property 
acquired  with  grant  funds,  from  the  sale 
of  commodities  or  items  fabricated 
under  a  grant  agreement,  and  from 
payments  of  principal  and  interest  on 
loans  made  with  grant  funds.  Except  as 
otherwise  provided  in  regulations  of  the 
Federal  agency,  program  income  does 
not  include  interest  on  grant  funds, 
rebates,  credits,  discounts,  refunds,  etc. 
and  interest  earned  on  any  of  them. 

(b)  Definition  of  program  income. 
Program  income  means  gross  income 
received  by  the  grantee  or  subgrantee 
directly  generated  by  a  grant  supported 
activity,  or  earned  only  as  a  result  of  the 
grant  agreement  during  the  grant  period. 
"During  the  grant  period"  is  the  time 
between  the  effective  date  of  the  award 
and  the  ending  date  of  the  award 
reflected  in  the  final  financial  report. 

(c)  Cost  of  generating  program 
income.  If  authorized  by  Federal 
regulations  or  the  grant  agreement,  costs 
incident  to  the  generation  of  program 
income  may  be  deducted  from  gross 
income  to  determine  proyam  income. 

(d)  Governmental  revenues.  Taxes, 
special  assessments,  levies,  fines,  and 
other  such  revenues  raised  by  a  grantee 
or  subgrantee  are  not  program  income 
unless  the  revenues  are  specifically 
identified  in  the  grant  agreement  or 
Federal  agency  regulations  as  program 
income. 

(e)  Royalties.  Income  from  royalties 
and  license  fees  for  copyrighted 
material,  patents,  and  inventions 
developed  by  a  grantee  or  subgrantee  is 
program  income  only  if  the  revenues  are 
specifically  identified  in  the  grant 
agreement  or  Federal  agency  regulations 
as  program  income.  (See  §2541.340) 

(T)  Property.  Proceeds  from  the  sale  of 
real  property  or  equipment  will  be 
handled  in  accordance  with  the 
requirements  of  §§  2541.310  and 
2541.320. 

(g)  Use  of  program  income.  Program 
income  shall  be  deducted  from  outlays 
which  may  be  both  Federal  and  non- 
Federal  as  described  in  paragraphs  (g)(1) 
and  (2)  of  this  section,  unless  the 
Federal  agency  regulations  or  the  grant 
agreement  specify  another  alternative 
(or  a  combination  of  the  alternatives).  In 
specifying  alternatives,  the  Federal 
agency  may  distinguish  between  income 
earned  by  the  grantee  and  income 
earned  by  sub^antees  and  between  thi^ 
sources,  kinds,  or  amounts  of  income. 
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When  Federal  agencies  authorize  the 
alternatives  in  paragraphs  (g)  (2)  and  (3) 
of  this  section,  program  income  in 
excess  of  any  limits  stipulated  shall  also 
be  deducted  firom  outlays. 

(1)  Deduction.  Ordinarily  program 
income  shall  be  deducted  horn  total 
allowable  costs  to  determine  the  net 
allowable  costs.  Program  income  shall 
be  used  for  current  costs  unless  the 
Federal  agency  authorizes  otherwise. 
Program  income  which  the  grantee  did 
not  anticipate  at  the  time  of  the  award 
shall  be  used  to  reduce  the  Federal 
agency  and  grantee  contributions  rather 
than  to  increase  the  funds  committed  to 
the  project. 

(2)  Addition.  When  authorized, 
program  income  may  be  added  to  the 
funds  committed  to  the  grant  agreement 
by  the  Federal  agency  and  the  grantee. 
The  program  income  shall  be  used  for 
the  purposes  and  under  the  conditions 
of  thej^ant  agreement. 

(3)  Cost  sharing  or  matching.  When 
authorized,  program  income  may  be 
used  to  meet  the  cost  sharing  or 
matching  requirement  of  the  grant 
agreement.  The  amoimt  of  the  Federal 
grant  award  remains  the  same. 

(h)  Income  after  the  award  period. 
There  are  no  Federal  requirements 
governing  the  disposition  of  program 
income  earned  after  the  end  of  the 
award  period  (i.e.,  until  the  ending  date 
of  the  final  financial  report,  see 
paragraph  (a)  of  this  section),  unless  the 
terms  of  the  agreement  or  the  Federal 
agency  regulations  provide  otherwise. 

§2541.280    Non-Federal  audit 

(a)  Basic  rule.  Grantees  and 
subgrantees  are  responsible  for 
obtaining  audits  in  accordance  with  the 
Single  Audit  Act  of  1984  (31 
U.S.C.7501-7)  and  Federal  agency 
implementing  regulations.  The  audits 
shall  be  made  by  an  independent 
auditor  in  accordance  with  generally 
accepted  government  auditing  standards 
covering  financial  and  compliance 
audits. 

(b)  Subgrantees.  State  or  local 
governments,  as  those  terms  are  defined 
for  purposes  of  the  Single  Audit  Act. 
that  receive  Federal  financial  assistance 
and  provide  $25,000  or  more  of  it  in  a 
fiscal  year  to  a  subgrantee  shall: 

(1)  Determine  whether  State  or  local 
subgrantees  have  met  the  audit 
requirements  of  the  Act  and  whether 
subgrantees  covered  by  OMB  Circular 
A-110.  "Uniform  Requirements  for 
Grants  and  Other  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals  and  Other  Nonprofit 
Organizations"  have  met  the  audit 
requirement.  Commercial  contractors 
(private  for  profit  and  private  and 


governmental  oiganizations)  providing 
goods  and  services  to  State  and  local 
governments  are  not  required  to  have  a 
single  audit  performed.  State  and  local 
governments  should  use  their  own 
procedures  to  ensure  that  the  contractor 
has  ccMnplied  with  laws  and  regulations 
affecting  the  expenditure  of  Federal 
funds; 

(2)  Determine  whether  the  subgrantee 
spent  Federal  assistance  funds  provided 
in  accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplished 
by  reviewring  an  audit  of  the  sul^ntee 
made  in  accordance  with  the  Act. 
Circular  A-110.  or  through  other  means 
(e.g..  program  reviews)  if  the  subgrantee 
has  not  had  such  an  audit; 

(3)  Ensure  that  appropriate  corrective 
action  is  taken  within  six  months  after 
receipt  of  the  audit  report  in  instance  of 
noncompliance  with  Federal  laws  and 
regulations; 

(4)  Consider  whether  subgrantee 
audits  necessitate  adjustment  of  the 
grantee's  own  records;  and 

(5)  Require  each  subgrantee  to  permit 
independent  auditors  to  have  access  to 
the  records  and  financial  statements. 

(c)  Auditor  selection.  In  arranging  for 
audit  services,  §  2541.360  shall  be 
followed. 

Subpart  D— Changes,  Property  and 
Subawards 

§2541.300    Changes. 

(a)  General.  Grantees  and  subgrantees 
are  permitted  to  re  budget  within  the 
approved  direct  cost  budget  to  meet 
unanticipated  requirements  and  may 
make  Umited  program  changes  to  the 
approved  project.  However,  unless 
waived  by  the awardingagency,  certain 
types  of  post-award  changes  in  budgets 
and  projects  shall  require  the  prior 
written  approval  of  the  awarding 
agency. 

(b)  Relation  to  co9t  principles.  The 
applicable  cost  principles  (see 
§2541.220)  contain  requirements  for 
prior  approval  of  certain  types  of  costs. 
Except  where  waived,  those 
requirements  apply  to  all  grants  and 
subgrants  even  if  paragraphs  (c)  through 
(f)  of  this  section  do  not. 

(c)  Budget  changes.— {1) 
Nonconstruction  projects.  Except  as 
stated  in  other  regulations  or  an  award 
document,  grantees  or  subgrantees  shall 
obtain  the  prior  approval  of  the 
awarding  agency  whenever  any  of  the 
following  dhanges  is  anticipated  under 
a  nonconstruction  award: 

(i)  Any  revision  which  would  result 
in  the  need  for  additional  funding. 

(ii)  Unless  waived  by  the  awarding 
agency,  cumulative  transfers  among 
direct  cost  categories,  or.  if  applicable. 


among  separately  budgeted  programs, 
projects,  functions,  or  activities  which 
exceed  or  are  expeaed  to  exceed  ten 
percent  of  the  current  total  approved 
budget,  whenever  the  awarding  agency's 
share  exceeds  $100,000. 

(iii)  Transfer  of  funds  allotted  for 
training  allowances  (i.e..  fix)m  direct 
payments  to  trainees  to  other  expense 
categories). 

(2)  Construction  projects.  Grantees 
and  subgrantees  shall  obtain  prior 
written  approval  for  any  budget  revision 
which  would  result  in  the  need  for 
additional  funds. 

(3)  Combined  construction  and 
nonconstruction  projects.  When  a  grant 
or  subgrant  provides  funding  for  both 
construction  and  nonconstruction 
activities,  the  grantee  or  subgrantee 
must  obtain  prior  written  approval  firom 
the  awarding  agency  before  making  any 
fund  or  budget  transfer  from 
nonconstruction  to  construction  or  vice 
versa. 

(d)  Programmatic  changes.  Grantees 
or  subgrantees  must  obtain  the  prior 
approval  of  the  awarding  agency 
whenever  any  of  the  following  actions  is 
anticipated: 

(1)  Any  revision  of  the  scope  or 
objectives  of  the  project  (regardless  of 
whether  there  is  an  associated  budget 
revision  requiring  prior  approval). 

(2)  Need  to  extend  the  period  of 
availability  of  funds. 

(3)  Changes  in  key  persons  in  cases 
where  specified  in  an  application  or  a 
grant  award.  In  research  projects,  a 
change  in  the  project  director  or 
principal  investigator  shall  always 
require  approval  unless  waived  by  the 
awarding  agency. 

(4)  Under  nonconstruction  projects, 
contracting  out.  subgranting  (if 
authorized  by  law)  or  otherwise 
obtaining  the  services  of  a  third  party  to 
perform  activities  which  are  central  to 
the  purposes  of  the  award.  TTiis 
approval  requirement  is  in  addition  to 
the  approval  requirements  of  §  2541.360 
but  does  not  apply  to  the  procurement 
of  equipment,  supplies,  and  general 
support  services. 

(e)  Additional  prior  approval 
requirements.  The  awarding  agency  may 
not  require  prior  approval  for  any 
budget  revision  which  is  not  described 
in  paragraph  (c)  of  this  section. 

(0  Requesting  prior  approval.  (1)  A 
request  for  prior  approval  of  any  budget 
revision  will  be  in  the  same  budget 
formal  the  grantee  used  in  its 
application  and  shall  be  accompanied 
by  a  narrative  justification  for  the 
proposed  revision. 

(2)  A  request  for  a  prior  approval 
under  the  applicable  Federal  cost 
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principles  (see  §  2541.220)  may  be  made 
by  letter. 

(3)  A  request  by  a  subgrantee  for  prior 
approval  will  be  addressed  in  writing  to 
the  grantee.  The  grantee  will  promptly 
review  such  request  and  shall  approve 
or  disapprove  the  request  in  writing.  A 
grantee  will  not  approve  any  budget  or 
project  revision  which  is  inconsistent 
with  the  purpose  or  terms  and 
conditions  of  the  Federal  grant  to  the 
grantee.  If  the  revision,  requested  by  the 
subgrantee  would  result  in  a  change  to 
the  grantee's  approved  project  which 
requires  Federal  prior  approval,  the 
grantee  will  obtain  the  Federal  agency's 
approval  before  approving  the 
subgrantee's  request. 

§2541^10    RMlprepafty. 

(a)  Title.  Subject  to  the  obligations 
and  conditions  set  forth  in  this  section, 
title  to  real  pn^>erty  acquired  under  a 
grant  or  sub^nt  will  vest  upon 
acquisition  in  the  grantee  or  subgrantee 
respectively. 

(b)  Use.  Except  as  otherwise  provided 
by  Federal  statutes,  real  property  will  be 
used  for  the  originally  authorized 
purposes  as  long  as  needed  for  that 
purposes,  and  the  grantee  or  subgrantee 
shall  not  dispose  of  or  encumber  its  title 
or  other  interests. 

(c)  Disposition.  When  real  property  is 
no  longer  needed  for  the  originally 
authorized  purpose,  the  grantee  or 
subgrantee  will  request  disposition 
instructions  from  the  awarding  agency. 
The  instructions  will  provide  for  one  of 
the  foDowtng  alternatives: 

(1)  Retention  of  title.  Retain  title  after 
compensating  the  awarding  agency.  The 
amount  paid  to  the  awarding  agency 
vtrill  be  computed  by  applying  the 
awarding  agency's  peicnatage  of 
participation  m  the  fXMt  of  the  original 
purchase  to  the  £air  market  value  of  the 
property.  However,  in  those  situations 
where  a  grantee  or  si^igrantee  is 
disposing  of  real  property  acquired  with 
grant  hmds  and  acquiring  replacement 
real  property  under  the  same  program, 
the  net  proceeds  from  the  disposition 
may  be  used  as  an  of&et  to  the  cost  of 
the  replacement  property. 

(2)  Sale  of  property.  Sell  the  property 
and  compensate  the  awarding  ag«icy. 
The  amount  due  to  the  awarding  agency 
will  be  calculated  by  applying  the 
awarding  agency's  percentage  of 
psffticipation  in  the  cost  of  the  original 
purchase  to  the  proceeds  of  the  sale 
after  deduction  of  any  actual  and 
reasonable  selling  and  fixing-up 
expenses.  If  the  grant  is  still  active,  the 
net  proceeds  from  sale  may  be  offset 
against  the  original  cost  of  the  property. 
When  a  grantee  or  sub^antee  is  directed 
to  sell  property,  safes  procedures  shall 


be  followed  that  provide  for  competition 
to  the  extent  practicable  and  result  in 
the  highest  possible  return. 

(3)  Tranter  of  title.  Transfer  title  to 
the  awarding  agency  or  to  a  third-party 
designated/approved  by  the  awarding 
agency.  The  grantee  or  subgrantee  shall 
be  paid  an  amount  calculated  by 
applying  the  grantee  or  subgrantee's 
percentage  of  participation  in  the 
purchase  of  the  real  property  to  the 
current  fair  market  value  of  the 
property. 

§2541.320    Equipment 

(a)  Title.  Subject  to  the  obligations 
and  conditions  set  forth  in  this  section, 
title  to  equipment  acquired  under  a 
grant  or  sub^ant  will  vest  upon 
acquisition  in  the  grantee  or  subgrantee 
respectively. 

(b)  States.  A  State  will  use,  manage, 
and  dispose  of  equipment  acquired 
under  a  grant  by  the  State  in  accordance 
with  State  laws  and  procedures.  Other 
grantees  and  subgrantees  will  follow 
paragraphs  (c)  through  (e)  of  this 
section. 

(c)  Use.  (1)  Equipment  shall  be  used 
by  the  grantee  or  subgrantee  in  the 
program  or  project  for  which  it  was 
acquired  as  long  as  needed,  whether  or 
not  the  project  or  program  continues  to 
be  supported  by  Federal  funds.  When 
no  longer  needed  for  the  original 
program  or  project,  the  equipment  may 
be  used  in  other  activities  currently  or 
previously  supported  by  a  Federal 
agency. 

(2)  The  grantee  or  subgrantee  shall 
also  make  equipment  available  for  use 
on  other  projects  or  programs  currently 
or  previously  supp<n1ed  by  the  Federal 
Government,  providing  such  use  will 
not  interfere  with  the  work  on  the 
projects  or  program  for  which  it  was 
originally  acquired.  First  preference  for 
other  use  shall  be  given  to  other 
programs  or  projects  supported  by  the 
awarding  agency.  User  {ms  should  be 
considered  if  appropriate. 

(3)  Notwithstanding  the 
encouragement  in  §  2541.250(a)  to  earn 
progmm  income,  the  grantee  or 
subgmntee  must  not  use  equipment 
acquired  with  grant  funds  to  provide 
services  for  a  fee  to  compete  unfiairly 
with  private  companies  that  provide 
equivalent  services,  unless  specifically 
permitted  or  contemplated  by  Federal 
statute. 

(4)  When  acquiring  replacement 
equipment,  the  grantee  or  subgrantee 
may  sse  the  equipment  to  be  repfeoed 
as  a  trade-in  or  sell  the  property  and  use 
the  proceeds  to  ofhet  tha  cost  of  the 
replacement  property,  subfact  to  the 
approval  of  the  awaiding  agency. 


(d)  Management  requirements. 
Procedures  for  managing  equipment 
(including  replacement  equipment), 
whether  acquired  in  whole  or  in  part 
with  grant  funds,  until  dispositicHi  takes 
place  will,  as  a  minimum,  meet  the 
following  requirements;  .  . 

(1)  Property  records  must  be 
maintained  that  include  a  description  of 
the  property,  a  serial  number  or  other 
identification  number,  the  source  of 
property,  who  holds  title,  the 
acquisition  date,  and  cost  of  the 
property,  percentage  of  Federal 
participation  in  the  cost  of  the  property, 
the  location,  use  and  condition  of  the 
property,  and  any  ultimate  disposition 
data  including  the  date  of  disposal  and 
sale  price  of  the  property. 

(2)  A  physical  inventory  of  the 
property  must  be  taken  and  the  results 
reconciled  with  the  property  records  at 
least  once  every  two  years. 

(3)  A  control  system  must  be 
developed  to  ensure  adequate 
safeguards  to  prevent  loss,  damage,  or 
theft  of  the  property.  Any  loss,  damage, 
or  theft  shall  be  investigated. 

(4)  Adequate  maintfflumce  procedures 
must  be  develop>ed  to  keep  the  property 
in  good  condition. 

(3)  If  the  grantee  or  subgrantee  is 
authorized  or  required  to  sell  the 
property,  proper  sales  procedures  must 
be  established  to  ensure  the  hi^est 
possible  return. 

(e)  Disposition.  When  original  or 
replacement  equipment  acquired  under 
a  grant  or  sub^nt  is  no  longer  needed 
for  the  original  project  or  program  or  for 
other  activities  currently  or  previously 
supported  by  a  Federal  agency, 
disposition  of  the  equipment  will  be 
made  as  follows: 

(1)  Items  of  equipment  with  a  current 
per-unit  fair  market  value  of  less  than 
$5,000  may  be  retained,  sold  or 
otherwise  disposed  of  with  no  further 
obligation  to  tlie  awarding  agency. 

(2)  Items  of  equipment  with  a  current 
per  unit  fair  market  value  in  excess  of 
$5,000  ntay  be  retained  or  add  and  the 
awarding  agency  shall  have  a  ng^t  to  an 
amount  calculated  by  multipl3ring  the 
current  market  value  or  proceeds  from 
sale  by  the  avrarding  agency's  ^are  of 
the  equipment. 

(3)  In  cases  where  a  grantee  or 
subgrantee  fails  to  take  appropriate 
disfMJHtion  actions,  the  awarding 
agency  may  direct  die  grantee  or 
subgrantee  to  take  excess  aoA 
disposition  actions. 

(f)  Federal  equipment.  In  the  event  a 
grantee  or  subgrantee  Is  provided 
fiederally-owned  equipnwnt: 

(1)  Title  will  remain  vested  in  the 
Federal  Government. 
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(2)  Grantees  or  subgrantees  will 
manage  the  equipment  in  accordance 
with  Federal  agency  rules  and 
procedures,  and  submit  an  annual 
inventory  listing. 

(3)  When  the  equipment  is  no  longer 
needed,  the  grantee  or  subgrantee  will 
request  disposition  instructions  from 
the  Federal  agency. 

(g)  Right  to  transfer  title.  The  Federal 
awarding  agency  may  reserve  the  right 
to  transfer  title  to  the  Federal 
Government  or  a  third  part  named  by 
the  awarding  agency  when  such  a  third 
party  is  otherwise  eligible  under 
existing  statutes.  Such  transfei«  shall  be 
subject  to  the  following  standards: 

(1)  The  property  shall  be  identified  in 
the  grant  or  otherwise  made  known  to 
the  grantee  in  writing. 

(2)  The  Federal  awarding  agency  shall 
issue  disposition  instruction  within  120 
calendar  days  after  the  end  of  the 
Federal  support  of  the  project  for  which 
it  was  acquired.  If  the  Federal  awarding 
agency  fails  to  issue  disposition 
instructions  within  the  120  calendar- 
day  period  the  grantee  shall  follow 
paragraph  (e)  of  this  section. 

(3)  When  title  to  equipment  is 
transferred,  the  grantee  shall  be  paid  an 
amount  calculated  by  applying  the 
percentage  of  participation  in  the 
purchase  to  the  current  fair  market 
value  of  the  property. 

§2541.330    Supplies. 

(a)  r/f/e.  Title  to  supplies  acquired 
under  a  grant  or  sul^rant  will  vest, 
upOTi  acquisition,  in  the  grantee  or 
subgrantee  respectively. 

(b)  Disposition.  If  there  is  a  residual 
inventory  of  unused  supplies  exceeding 
$5,000  in  total  aggregate  fair  market 
value  upon  termination  or  completion 
of  the  award,  and  if  the  supplies  are  not 
needed  for  any  other  federally 

"sponsored  programs  or  projects,  the 
grantee  or  sub^witee  shall  compensate 
the  awarding  agency  for  its  share. 

§2541.340    Copyrights. 

The  Federal  awarding  agency  reserves 
a  royalty- free,  non-exclusive,  and 
irrevocable  license  to  reproduce, 
publish  or  otherwise  use.  and  to 
authorize  others  to  use,  for  Federal 
Government  purposes: 

(a)  The  copyright  in  any  work 
developed  under  a  grant,  subgrant,  or 
contract  under  a  grant  or  subgrant;  and 

(b)  Any  rights  of  copyright  to  which 
a  grantee,  subgrantee  or  a  contractor 
purchases  ownership  with  grant 
support. 

§2541.350   Subawards  to  debarred  and 
suspended  parties. 

Grantees  and  subgrantees  must  not 
make  any  award  or  permit  any  award 


(subgrant  or  contract)  at  any  tier  to  any 
party  which  is  debarred  or  suspended  or 
is  otherwise  excluded  6t)ra  or  ineligible 
for  participation  in  Federal  assistance 
programs  under  Executive  Order  12549. 
"Debarment  and  Suspension." 

§2541.360    ProcurentenL 

(a)  States.  When  procuring  property 
and  services  under  a  grant,  a  State  will 
follow  the  same  policies  and  procedures 
it  uses  for  procurements  frtim  its  non- 
Federal  funds.  The  State  will  ensure 
that  every  purchase  order  or  othw 
contract  includes  any  clauses  required 
by  Federal  statutes  and  executive  orders 
and  their  implementing  regulations. 
Other  grantees  and  sul^rantees  will 
follow  paragraphs  (b)  throu^  (i)  of  this 
section. 

(b)  Procurement  standards.  (1) 
Grantees  and  subgrantees  will  use  their 
own  procurement  procedures  which 
reflect  applicable  State  and  local  laws 
and  regulations,  provided  that  the 
prociuements  conform  to  applicable 
Federal  law  and  the  standards  identified 
in  this  section. 

(2)  Grantees  and  subgrantees  will 
maintain  a  contract  administration 
system  which  ensures  that  contractors 
perform  in  accordance  with  the  terms, 
conditions,  and  specifications  of  their 
contracts  or  purchase  orders. 

(3)  Grantees  and  sub^antees  will 
maintain  a  written  code  of  standaitls  of 
conduct  governing  the  performance  of 
their  employees  engaged  in  the  award 
and  administration  of  contracts.  No 
employee,  officer  or  agent  of  the  grantee 
or  subgrantee  shall  participate  in 
selection,  or  in  the  award  or 
administration  of  a  contract  supported 
by  Federal  funds  if  a  conflict  of  interest, 
real  or  apparent,  would  be  involved. 
Such  a  conflict  would  arise  when — 

(i)  The  employee,  officer  or  agent; 

(ii)  Any  member  of  his  immediate 
family; 

(iiij  His  or  her  partner;  or 

(iv)  An  organization  which  employs, 
or  is  about  to  employ,  any  of  the  above, 
has  a  financial  or  other  interest  in  the 
firm  selected  for  award.  The  grantee's  or 
subgrantee 's  officers,  emplo)rees  or 
agents  will  neither  soUcit  nor  accept 
fatuities,  favors  or  anything  of 
monetary  value  from  contractors, 
potential  contractors,  or  parties  to 
subagreements.  Grantee  and  subgrantees 
may  set  minimum  rules  where  the 
financial  interest  is  not  substantial  or 
the  ^ft  is  an  unsolicited  item  of 
nominal  intrinsic  value.  To  the  extent 
permitted  by  State  or  local  law  or 
regulations,  such  standards  or  conduct 
will  provide  for  penalties,  sanctions,  or 
other  disdplinaiy  actions  for  violations 
of  such  standards  by  the  grantee's  and 


subgrantee's  officers,  employees,  or 
agents,  or  by  contractors  or  their  agents. 
The  awarding  agency  may  in  regulation 
provide  additional  prohibitions  relative 
to  real,  apparent,  or  potential  conflicts 
of  interest. 

(4)  Grantee  and  subgrantee  procedures 
will  provide  for  a  review  of  proposed 
procurements  to  avoid  purchase  of 
unnecessary  or  duplicative  items. 
Consideration  should  be  given  to 
consolidating  or  breaking  out 
procurements  to  obtain  a  more 
economical  purchase.  Where 
appropriate,  an  analysis  will  be  made  of 
lease  versus  purchase  alternatives,  and 
any  other  appropriate  analysis  to 
determine  the  most  economical 
approach. 

(5)  To  foster  greater  economy  and 
efficiency,  grantees  and  subgriitees  are 
encouraged  to  enter  into  Slate  and  local 
intergovernmental  agreements  for 
procurement  or  use  of  common  goods 
and  services. 

(6)  Grantees  and  subgrantees  are 
encouraged  to  use  Federal  excess  and 
surplus  property  in  lieu  of  purchasing 
new  equipment  and  property  whenever 
such  use  is  feasible  and  reduces  project 
costs. 

(7)  Grantees  and  subgrantees  are 
encouraged  to  use  value  engineering 
clauses  in  contracts  for  construction 
projects  of  sufficient  size  to  offer 
reasonable  opportimities  for  cost 
reductions.  Value  engineering  is  a 
systematic  and  creative  analysis  of  each 
contract  item  or  task  to  ensure  that  its 
essential  function  is  provided  at  the 
overall  lower  cost. 

(8)  Grantees  and  subgrantees  will 
make  awards  only  to  responsible 
contractors  possessing  the  ability  to 
perform  successhilly  under  the  terms 
and  conditions  of  a  proposed 
procurement.  Consideration  will  be 
given  to  such  matters  as  contractor 
integrity.  compUance  with  public 
policy,  record  of  past  performance,  and 
financial  and  technical  res'-  iices.    , 

(9)  Ckantees  and  subgrar    es  will 
maintain  records  sufficient  to  detail  the 
significant  history  of  a  procurement. 
These  records  will  include,  but  are  not 
necessarily  limited  to  the  following: 
Rationale  for  the  method  of 
procurement,  selection  of  contract  type, 
contractor  selection  or  rejection,  and  the 
basis  for  the  contract  price. 

(10)  Grantees  and  subgrantees  will  use 
time  and  material  type  contracts  only — 

(i)  After  a  determination  that  no  ouier 
contract  is  suitable;  and 

(ii)  If  the  contract  includes  a  ceiling 
price  that  the  contractor  exceeds  at  its 
own  risk. 

(11)  Grantees  and  subgrantees  alone 
will  be  responsible,  in  accordance  with 


41608        Federal  Regater  /  Vol.  59,  No.  155  /  Friday.  August  12.  1994  /  Rules  and  Regulations 


good  administrative  practice  aad  sound 
business  judgment,  for  the  settlement  of 
all  cmitractual  and  administrative  issues 
arising  out  of  procurements.  These 
issues  include,  but  are  not  limited  to 
source  evaluation,  protests,  disputes, 
and  claims.  These  standards  do  not 
relieve  the  grantee  or  subgrantee  of  any 
contractual  responsibilities  under  its 
contracts.  Federal  agencies  will  ix>t 
substitute  their  iu<^a«nt  for  that  of  the 
grantee  or  subgrantee  unless  the  matter 
is  primarily  a  Federal  coaoem. 
Violations  of  law  will  be  referred  to  the 
local.  State,  or  Federal  authority  having 
proper  jurisdiction. 

(12)  Grantees  and  sul^rantees  will 
have  protest  procedures  to  handle  and 
resolve  disputes  relating  to  their 
procurements  and  shall  in  all  instances 
disclose  information  regarding  the 
protest  to  the  awarding  agency.  A 
protester  must  exhaust  all 
administrative  remedies  with  the 
grantee  and  subgrantee  before  pursuing 
«  protest  with  the  Federal  agency. 
.Reviews  of  protests  by  the  Federal 
agency  will  be  limited  to: 

(i)  Violations  of  Federal  law  or 
regulations  and  the  standards  of  this 
section  (violations  of  State  or  local  law 
will  be  under  the  jurisdiction  of  State  or 
local  auth<mties);  and 

(ii)  Violations  of  the  grantee's  or  sub- 
grantee's  protest  procedures  for  failure 
to  review  a  complaint  or  protest. 
Protests  received  by  the  Federal  agency 
other  than  those  specified  in  this 
paragraph  (b)(12j(ii)  will  be  referred  to 
the  grantee  or  subgrantee. 

(cj  Competition.  (1)  All  procurement 
transactions  will  be  conducted  in  a 
manner  providing  full  and  open 
competition  consistent  with  the 
standards  of  this  section.  Some  of  the 
situations  considered  to  be  restrictive  of 
competition  include  but  are  not  limited 
to; 

(i)  Placing  imreasonable  requirements 
on  firms  in  order  for  them  to  qualify  to 
do  business; 

(ii)  Requiring  unnecessary  experience 
and  excessive  bonding; 

(iii)  Noncompetitive  pricing  practices 
between  firms  or  between  affiliated 
companies; 

(iv)  Noncompetitive  awards  to 
consultants  that  are  on  retainer 
contracts; 

(v)  Organizational  conflicts  of  interest; 

(vi)  Specifying  only  a  "brand  Jiame" 
product  instead  of  allowing  "an  equal" 
product  to  be  offered  and  describing  the 
performance  of  other  relevant 
reouirements  of  the  procurement;  and 

(vii)  Any  arbitrary  action  in  the 
plrocurement  process. 

(2)  Grantees  and  subgrantees  will 
conduct  procurements  in  a  manner  that 


prohibits  the  use  of  statutory  or 
administratively  imposed  in-State  or 
local  geographical  preferences  in  the 
evaluation  of  bids  or  proposals,  except 
in  those  cases  where  applicable  Federal 
statutes  expressly  manJdate  or  encourage 
geographic  preference.  Nothing  in  this 
section  preempts  State  licensing  laws. 
When  contracting  for  ardiitectural  and 
engineering  (A/El  services,  geographic 
location  may  be  a  selection  criteria 
provided  its  application  leaves  an 
appropriate  number  of  qualified  firms, 
given  the  nature  and  size  of  the  project, 
to  compete  for  the  contract. 

(3)  Grantees  will  have  written 
selection  procedures  for  procurement 
transactions.  TTiese  procedures  will 
ensure  that  all  solicitations: 

(i)  Incorporate  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product, 
or  service  to  be  prociu^d.  Such 
description  shall  not,  in  competitive 
procurements,  contain  features  which 
unduly  restrict  competition.  The 
description  may  include  a  statement  of 
the  qualitative  nature  of  the  material, 
product  or  service  to  be  prociired,  and 
when  necessary,  shall  set  forth  those 
minimum  essential  characteristics  and 
standards  to  which  it  must  conform  if  it 
is  to  satisfy  its  intended  use.  Detailed 
product  specifications  should  be 
avoided  if  at  all  possible.  When  it  is 
impractical  or  uneconomical  to  make  a 
clear  and  accurate  description  of  the 
technical  requirements,  a  "brand  name 
or  equal"  description  may  be  used  as  a 
means  to  define  the  performance  or 
other  salient  requirements  of  a 
procurement.  The  specific  features  of 
the  named  brand  which  must  be  met  by 
offerors  shall  be  clearly  stated;  and 

(ii)  Identify  all  requirements  which 
the  ofTarors  must  fiilfill  and  all  other 
factors  to  be  used  in  evaluating  bids  or 
proposals. 

(4)  Oantees  and  subgrantees  will 
ensure  that  all  prequalified  lists  of 
persons,  firms,  or  products  whidi  are 
used  in  acquiring  goods  and  services  are 
current  and  include  enouj^  qualified 
sources  to  ensure  maximum  open  and 
free  competition.  Also,  grantees  and 
subgrantees  will  not  pr^ude  pcMiraitial 
bidders  irom  qualifying  during  the 
solicitation  period. 

(d)  Methods  of  procurement  to  be 
follow»d—{l)  Pmcurewent  by  smail 
purchase  procedures.  Small  purchase 
procedures  are  those  relatively  simple 
and  inicmnal  procumnent  methods  for 
securing  services,  supplies,  or  other 
property  that  do  not  cost  more  than 
$25,000  in  the  aggregate.  If  small 
purchase  procurements  are  used,  price 
or  rate  quotations  will  be  obtained  from 


an  adequate  number  of  qualified 
sources. 

(2)  Procurement  by  sealed  bids 
(formal  advertising).  Bids  are  publicly 
solicited  and  a  firm-fixed-price  contract  - 
(lump  sum  or  unit  price)  is  awarded  to 
the  responsible  bidder  whose  hid, 
conforming  with  all  the  material  terms 
and  conditions  of  the  invitation  fat  bids, 
is  the  lowest  in  price.  The  sealed  bid 
method  is  the  preferred  method  for 
procuring  construction,  if  the  conditions 
in  paragraph  (d)(2)(i)  of  this  section 
apply. 

fi)  In  order  for  sealed  bidding  to  be 
feasible,  the  following  conditions 
should  be  present: 

(A)  A  complete,  adequate,  and 
realistic  specification  or  purchase 
description  is  available; 

(B)  Two  or  more  responsible  bidders 
are  willing  and  able  to  compete 
effectively  for  the  business;  and 

(C)  The  proc\irement  lends  itself  to  a 
firm  fixed  price  contract  and  the 
selection  of  the  successful  bidder  can  be 
made  principally  on  the  basis  of  price. 

(ii)  If  sealed  bids  are  used,  the 
following  requirements  apply: 

(A)  The  invitation  for  bids  will  be 
publicly  advertised  and  bids  shall  be 
solicited  firom  an  adequate  number  of 
known  suppliers,  providing  them 
sufficient  time  prior  to  the  date  set  for 
opening  the  bids; 

(B)  The  invitation  for  bids,  which  will 
include  any  specifications  and  pertinent 
attachments,  shall  define  the  items  or 
services  in  order  for  the  bidder  to 
properly  respond; 

(C)  All  bias  will  be  publicly  opened 
at  the  time  and  place  prescribed  in  the 
invitation  for  bids; 

(D)  A  firm  fixed-price  contract  award 
will  be  made  in  writing  to  the  lowest 
responsive  and  responsible  bidder. 
Where  specified  in  bidding  documents, 
factors  such  as  discoimts,  transportation 
cost,  and  life  cycle  costs  shall  be 
considered  in  determining  which  bid  is 
lowest.  Payment  discounts  will  cmly  be 
used  to  determine  the  low  bid  when 
prior  experience  indicates  that  such 
discounts  are  usually  taken  advantage 
of;  and 

(E)  Any  or  all  bids  may  be  rejected  if 
there  is  a  sound  doouuented  reason. 

(3)  Procurement  by  competitive 
proposals.  The  techniqiie  of  competitive 
proposals  is  normally  conducted  with 
more  than  one  source  submitting  an 
offer,  and  either  a  fixed-piioe  or  oost- 
reimbursement  type  contxact  is 
awarded.  It  is  generally  used  when  ■ 
conditions  are  not  appropriate  for  the 
use  of  sealed  bids.  If  this  metfiod  is 
used,  the  following  requirements  apply: 

(i)  Requests  for  proposals  will  be 
publicized  and  identify  all  evaluation 
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factors  and  their  relative  importance. 
Any  response  to  publicized  requests  for 
proposals  shall  be  honored  to  the 
maximum  extent  practical; 

(ii)  Proposals  will  be  solicited  from  an 
adequate  number  of  qualified  sources; 

(iii)  Grantees  and  subgrantees  will 
have  a  method  for  conducting  technical 
evaluations  of  the  proposals  received 
and  for  selecting  awardees; 

(iv)  Awards  will  be  made  to  the 
responsible  firm  whose  proposal  is  most 
advantageous  to  the  program,  with  price 
and  other  factors  considered;  and 

(v)  Grantees  and  subgrantees  may  use 
competitive  proposal  procedures  for 
qualifications-based  prc>curement  of 
architectural/engineering  |A/E) 
professional  services  whereby 
competitors'  qualifications  are  evaluated 
and  the  most  qualified  competitor  is 
selected,  subject  to  negotiation  of  fair 
and  reasonable  compensation.  The 
method,  where  price  is  not  used  as  a 
selection  factor,  can  only  be  used  in 
procurement  of  A/E  professional 
services.  It  cannot  be  used  to  purchase 
other  types  of  services  though  A/E  firms 
are  a  potential  source  to  perform  the 
proposed  effort. 

(4)  Procurement  by  noncompetitive 
proposals.  This  procurement  is  through 
solicitation  of  a  proposal  from  only  one 
source,  or  after  solicitation  of  a  number 
of  sources,  competition  is  determined 
inadequate. 

(il  Procurement  by  noncompetitive 
proposals  may  be  used  only  when  the 
award  of  a  contract  is  infeasible  under 
small  purchase  procedures,  sealed  bids 
or  competitive  proposals  and  one  of  the 
following  circumstances  applies: 

(A)  The  item  is  available  only  from  a 
single  source; 

(B)  The  public  exigency  or  emergency 
for  the  requirement  will  not  permit  a 
delay  resulting  from  competitive 
solicitation; 

(C)  The  awarding  agency  authorizes 
noncornpetitive  proposals;  or 

(D)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate. 

(ill  Cost  analysis,  i.e.,  verifying  the 
proposed  cost  data,  the  projections  of 
the  data,  and  the  evaluation  of  the 
specific  elements  of  costs  and  profit,  is 
required. 

(iii)  Grantees  and  subgrantees  may  be 
required  to  submit  the  proposed 
procurement  to  the  awarding  agency  for 
pre-award  review  in  accordance  with 
paragraph  (g)  of  this  section. 

(e)  Contracting  with  small  and 
minority  firms,  women's  business 
enterprise  and  labor  surplus  area  firms. 
(1)  The  grantee  and  subgrantee  will  take 
al!  necessary  affirmative  steps  to  assure 
llint  minority  firms,  women's  business 


enterprises,  and  labor  surplus  area  firms 
are  used  when  possible. 

(2)  Affirmative  steps  shall  include: 
(i)  Placing  quaUfied  small  and 
minority  businesses  and  women's 
business  enterprises  on  solicitation  lists; 

(n)  Assuring  that  small  and  minority 
businesses,  and  women's  business 
enterprises  are  soficited  whenever  they 
are  potential  sources; 

(ill)  Dividing  total  requirements, 
when  economically  feasible,  into 
smaller  tasks  or  quantities  to  permit 
maximum  participation  by  small  and 
minority  business,  and  women's 
business  enterprises: 

(iv)  Establishing  deliverv  schedules, 
where  the  requirement  permits,  which 
encourage  participation  by  small  and 
minority  business,  and  women's 
business  enterprises; 

(v)  Using  the  services  and  assistance 
of  the  Small  Business  Administration, 
and  the  Minority  Business  Development 
Agency  of  the  Department  of  Commerce; 
and 

tvi)  Requiring  the  prime  contractor,  if 
subcontracts  are  to  be  let,  to  take  the 
affirmative  steps  listed  in  paragraphs 
(e)(2)  (i)  tlirough  (v)  of  this  section. 

(0  Contract  cost  and  price.  (1) 
Grantees  and  subgrantees  must  perfonn 
a  cost  or  price  analysis  in  connection 
with  every  procurement  action 
including  contract  modifications.  The 
method  and  degree  of  analysis  is 
dependent  on  the  facts  surrounding  the 
particular  procurement  situation,  but  as 
a  starting  point,  grantees  must  make 
independent  estimates  before  receiving 
bids  or  proposals.  A  cost  analysis  must 
be  performed  when  the  offeror  is 
required  to  submit  the  elements  of  his 
estimated  cost,  e.g.,  under  professional, 
consulting,  and  architectural 
engineering  services  contracts.  A  cost 
analysis  will  be  necessary  when 
adequate  price  competition  is  lacking, 
and  for  sole  source  procurements, 
including  contract  modifications  or 
change  orders,  unless  price 
reasonableness  can  be  established  on 
the  basis  of  a  catalog  or  market  price  of 
a  commercial  product  sold  in 
substantial  quantities  to  the  general 
public  or  based  on  prices  set  by  law  or 
regulation.  A  price  analysis  will  be  used 
in  all  other  instances  to  determine  the 
reasonableness  of  the  proposed  contract 
price. 

(2)  Grantees  and  subgrantees  will 
negotiate  profit  as  a  separate  element  of 
the  price  for  each  contract  in  which 
there  is  no  price  competition  and  in  all 
cases  where  cost  analysis  is  performed. 
To  establish  a  fair  and  reasonable  profit, 
consideration  will  be  given  to  the 
complexity  of  the  woric  to  be  performed, 
the  risk  borne  by  the  contractor,  the 


contractor's  investment,  the  amount  of 
subcontracting,  the  quality  of  its  record 
of  past  performance,  and  industry  profit 
rates  in  the  surrounding  geographical 
area  for  similar  woric. 

(3)  Costs  or  prices  based  on  estimated 
costs  for  contracts  under  grants  will  be 
allowable  only  to  the  extent  that  costs 
incurred  or  cost  estimates  included  in 
negotiated  prices  are  consistent  with 
Federal  cost  principles  (see  §  2541.220). 
Grantees  may  reference  their  own  cost 
principles  that  comply  with  the 
applicable  Federal  cost  principles. 

(4)  The  cost  plus  a  percentage  of  cx)st 
and  percentage  of  construction  cost 
methods  of  contracting  shall  not  be 
used. 

(g)  Awarding  agency  review.  (1) 
Grantees  and  subgrantees  must  make 
available,  upon  request  of  the  awarding 
agency,  technical  specifications  on 
proposed  procurements  where  the 
awarding  agency  believes  such  review  is 
needed  to  ensure  that  the  item  and/or 
service  specified  is  the  one  being 
proposed  for  purchase.  This  review 
generally  will  take  place  prior  to  the 
lime  the  specification  is  incorporated 
into  a  solicitation  document.  However, 
if  the  grantee  or  subgrantee  desires  to  ' 
have  the  review  accomplished  after  a 
solicitation  has  been  developed,  the 
awarding  agency  may  still  review  the 
specifications,  with  such  review  usually 
limited  to  the  technical  aspects  of  the 
proposed  p-.irchase. 

(2)  Grantees  and  subgrantees  must  on 
request  maka  available  for  awarding 
agency  pre-av.-ard  review  procurement 
documents,  such  as  requests  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc.. 
when — 

(i)  A  grantee's  or  subgrantees 
procurement  procedures  or  operation    " 
fails  to  comply  with  the  procurement 
standards  in  this  section;  or 

(ii)  The  procurement  is  expected  to 
exceed  $2.5,000  and  is  to  be  awarded 
without  competition  or  only  one  bid  or 
offer  is  received  in  response  to  a 
solicitation;  or 

(iii)  The  procurement,  which  is 
expected  to  exceed  S25.000,  spet:ifi'>s  a 
"brand  nam?  '  product;  or 

(iv)  The  proposed  award  over  S2.'>.0(X) 
is  to  be  awarded  to  other  than  the 
apparent  low  bidder  under  a  sealed  bid 
procurement;  or 

(v)  A  proposed  contract  modifiration 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  $25,000. 

(3)  A  grantee  or  subgrantee  will  be 
exempt  from  the  pre-award  review  in 
paragraph  (g)(2)  of  this  section  if  the 
awarding  agency  determines  that  its 
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procurement  systems  comply  with  the 
standards  of  this  section. 

(i)  A  grantee  or  subgrantee  may 
request  that  its  procurement  system  be 
teviewed  by  the  awarding  agency  to 
determine  whether  its  system  meets 
these  standards  in  order  for  its  system 
to  be  certified.  Generally,  these  reviews 
shall  occur  where  there  is  a  continuous 
high-dollar  funding,  and  third-party 
contracts  are  awarded  on  a  regular  basis. 

(ii]  A  grantee  or  subgrantee  may  self- 
certify  its  procurement  system.  Such 
self-certification  shall  not  limit  the 
awarding  agency's  right  to  survey  the 
system.  Under  a  self-certification 
procedure,  awarding  agencies  may  wish 
to  rely  on  written  assurances  from  the 
grantee  or  subgrantee  that  it  is 
complying  with  these  standards.  A 
grantee  or  subgrantee  will  cite  specific 
procedures,  regulations,  standards,  etc., 
as  being  in  compliance  with  these 
requirements  and  have  its  system 
available  for  review. 

(h)  Bonding  requirements.  For 
construction  or  facility  improvement 
contracts  or  subcontracts  exceeding 
$100,000.  the  awarding  agency  may 
accept  the  bonding  policy  and 
requirements  of  the  grantee  or 
subgrantee  provided  the  awarding 
agency  has  made  a  determination  that 
the  awarding  agency's  interest  is 
adequately  protected.  If  such  a 
determination  has  not  been  made,  the 
minimum  requirements  shall  be  as 
follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  will, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 

.contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  1 00  percent  of  the 
contract  price.  A  "payment  bond"  is 
one  executed  in  connection  with  a 
contract  to  assure  payment  as  required 
by  law  of  all  persons  supplying  labor 
and  material  in  the  execution  of  the 
work jprovided  for  in  the  contract. 

ti)  Contract  provisions.  A  grantee's 
and  subgrantee's  contracts  must  contain 
provisions  in  this  paragraph  of  this 
section.  Federal  ag«icies  are  permitted 
to  require  changes,  remedies,  changed 
conditions,  access  and  records 


retention,  suspension  of  work,  and  other 
clauses  approved  by  the  Office  of 
Procurepient  Policy. 

(1)  Administrative,  contractual,  or 
legal  remedies  in  instances  where 
contractors  violate  or  breach  contract 
terms,  and  provide  for  such  sanctions 
and  penalties  as  may  be  appropriate 
(contracts  other  than  small  purchases). 

(2)  Termination  for  cause  and  for 
convenience  by  the  grantee  or 
subgrantee  including  the  manner  by 
which  it  will  be  effected  and  the  basis 
for  settlement  (all  contracts  in  excess  of 
$10,000). 

(3)  Compliance  with  Executive  Order 
11246  of  September  24,  1965  (3  CFR, 
1964-1965  Comp.,  p.  339)  entitled 
"Equal  Employment  Opportunity,"  as 
amended  by  Executive  Order  11375  of 
October  13, 1967  (3  CFR,  1966-1970 
Comp.,  p.  684)  and  as  supplemented  in 
Department  of  Labor  regulations  (41 
CFR  chapter  60)  (all  construction 
contracts  awarded  in  excess  of  $10,000 
by  grantees  and  their  contractors  or 
subgrantees). 

(4)  Compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874)  as 
supplemented  in  E)epartment  of  Labor 
regulations  (29  CFR  part  3)  (all  contracts 
and  subgrants  for  construction  or 
repair). 

(5)  Compliance  with  the  Davis-Bacon 
Act  (40  U.S.C.  276a  to  a-7)  as. 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5) 
(construction  contracts  in  excess  of 
$2,000  awarded  by  grantees  and 
subgrantees  when  required  by  Federal 
grant  program  legislation). 

(6)  Compliance  with  sections  103  and 
107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327- 
330)  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5) 
(construction  contracts  awarded  by 
grantees  and  subgrantees  in  excess  of 
$2,000,  and  in  excess  of  $2,500  for  other 
contracts  which  involve  the 
employment  of  mechanics  or  laborers). 

(7)  Notice  of  awarding  agency 
requirements  and  regulations  pertaining 
to  reporting. 

(8)  Notice  of  awarding  agency 
requirements  and  regulations  pertaining 
to  patent  rights  with  respect  to  any 
discovery  or  invention  which  arises  or 
is  developed  in  the  course  of  or  under 
such  contract. 

(9)  Awarding  agency  requirements 
and  regulations  pertaining  to  copyrights 
and  ri^ts  in  data. 

(10)  Access  by  the  grantee,  the 
subgrantee,  the  Federal  grantor  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives  to  any  books, 
documents,  papers,  and  records  of  the 


contractor  which  are  directly  pertinent 
to  that  specific  contract  for  the  purpose 
of  making  audit,  examination,  excerpts, 
and  transcriptions. 

(11)  Retention  of  all  required  records 
for  three  years  after  grantees  or 
subgrantees  make  final  payments  and  all 
other  pending  matters  are  closed. 

(12)  Compliance  with  all  applicable 
standards,  orders,  or  requirements 
issued  imder  section  306  of  the  Clear 
Air  Act  (42  U.S.C.  18S7(h)).  section  508 
of  the  Clean  Water  Act  (33  U.S.C.  1368). 
Executive  Order  11738  (3  CFR,  1971- 
1975  Comp..  p.  799).  and  Environmental 
Protection  Agency  regulations  (40  CFR 
part  15)  (contracts,  subcontracts,  and 
subgrants  of  amounts  in  excess  of 
$100,000). 

(13)  Mandatory  standards  and  policies 
relating  to  energy  efficiency  which  are 
contained  in  the  State  energy 
conservation  plan  issued  in  compliance 
with  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C.  6201  et 
seq.). 

§2541.370    Subgrants. 

(a)  States.  States  shall  follow  State 
law  and  procedures  when  awarding  and 
administering  subgrants  (whether  on  a 
cost  reimbursement  or  fixed  amount 
basis)  of  financial  assistance  to  local  and 
Indian  tribal  governments.  States  shall: 

( 1 )  Ensure  that  every  subgrant 
includes  any  clauses  required  by 
Federal  statute  and  executive  orders  and 
their  implementing  regulations: 

(2)  Ensure  that  subg^tees  are  aware 
of  requirements  imposed  upon  them  by 
Federal  statute  and  regulation; 

(3)  Ensure  that  a  provision  for 
compliance  with  §  2541.400  is~placed  in 
every  cost  reimbursement  subgrant;  and 

(4)  Conform  any  advances  of  grant 
funds  to  subgrantees  substantially  to  the 
same  standards  of  timing  and  amount 
that  apply  to  cash  advances  by  Federal 
agencies. 

(b)  All  other  grantees.  All  other 
grantees  shall  follow  the  provisions  of 
this  part  which  are  applicable  to 
awarding  agencies  when  awarding  and 
administering  su^)grants  (whether  on  a 
cost  reimbursement  or  fixed  amount 
basis)  of  financial  assistance  to  local  and 
Indian  tribal  governments.  Grantees 
shall: 

(1)  Ensure  that  every  subgrant 
includes  a  provision  for  compliance 
with  this  part; 

(2)  Ensure  that  every  subgrant 
includes  any  clauses  required  by 
Federal  statute  and  executive  oniera  and 
their  implementing  regulations;  and 

(3)  Ensure  that  subgrantees  are  aware 
of  requirements  imp<Med  upon  them  by 
Federal  statutes  and  regulations. 

(c)  Exceptions.  By  their  own  terms, 
certain  provisions  of  this  part  do  not 


Federal  Register  /  Vol.  59.  No.  155  /  Friday.  August  12,  1994  /  Rules  and  Regulations 


apply  to  the  award  and  administration 
of  subgrants: 

(1)  §2541.100; 

(2)  §2541.110; 

(3)  The  letter-of-credit  procedures 
specified  in  Treasury  Regulations  at  31 
CFR  part  205,  dted  in  §  2541.210;  and 

(4)  §2541.500. 

Subpart  E— Reports,  Records, 
Retention  and  Enforcment 

§2541.400    Monitoring  aitd  reporting 
program  performance. 

(a)  Monitoring  by  grantees.  Grantees 
are  rer,]3onsible  for  managing  the  day-to- 
day operations  of  grant  and  subgrant 
supported  activities.  Grantees  must 
monitor  grant  and  subgrent  supported 
activities  to  assiu«  ccmipliance  with 
applicable  Federal  requirements  and 
that  perfonnance  goals  are  being 
achieved.  Grantee  monitoring  must 
cover  each  program,  function  or  activity. 

(b)  Nonconstruction  perfonnance 
reports.  The  Federal  agwicy  may,  if  it 
decides  that  performance  information 
available  from  suBsequent  applications 
contains  suffidenVWormation  to  meet 
its  programmatic  needs,  require  the 
grantee  to  submit  a  performance  report 
only  upon  expiration  or  termination  of 
grwit  support.  Unless  waived  by  the 
Federal  agency  this  report  will  be  due 
on  the  same  date  as  the  final  Finandal 
Status  Report. 

(1)  Grantees  shall  submit  annual 
performance  reports  unless  the 
awarding  agency  requires  quarterly  or 
semi-annual  reports.  However, 
performance  reports  will  not  be  required 
more  frequently  than  quarterly.  Annual 
reports  shall  be  due  90  days  after  the 
grant  year,  quarterly  or  semi-annual 
reports  shall  be  due  30  days  after  the 
reporting  period.  The  final  performance 
report  will  be  due  90  days  after  the 
expiration  or  termination  of  grant 
support.  If  a  justified  request  is 
submitted  by  a  grantee,  the  Federal 
agency  may  extend  the  due  date  for  any 
performance  report.  Additionally, 
requirements  for  unnecessariL 
performance  reports  may  be  Waived  by 
the  Federal  agency. 

(2)  Performance  reports  will  contain, 
for  each  grant,  brief  information  on  the 
following: 

(i)  A  comparison  of  actual 
accomplishments  to  the  (4}jectives 
established  for  the  period.  Where  the 
output  of  the  project  can  be  quantified, 
a  computation  of  the  cost  per  unit  of 
output  may  be  required  if  that 
information  will  be  useful. 

(ii)  The  reasons  for  slippage  if 
established  objectives  were  not  met. 

(iii)  Additional  pertinent  information 
including,  when  appropriate,  analysis 


and  explanation  of  cost  overruns  or  high 
unit  costs. 

(3)  Grantees  will  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(4)  Grantees  will  adhere  to  the 
standards  in  this  section  in  prescribing 
performance  reporting  requirements  for 
subgrantees. 

(c)  Construction  perfonnance  reports. 
For  the  most  part,  on-site  technical 
inspections  and  certified  percentage-of- 
completion  data  are  relied  on  heavily  by 
Federal  agencies  to  monitor  progress 
under  construction  grants  and 
sub^nts.  The  Federal  agency  will 
require  additional  formal  perfonnance 
reports  only  when  considered 
necessary,  and  never  more  frequently 
than  quarterly. 

(d)  Significant  developments.  Events 
may  occur  between  the  scheduled 
performance  reporting  dates  which  have 
significant  impact  upon  the  grant  or 
subgrant  supported  activity.  In  such 
cases,  the  grantee  must  inform  the 
Federal  agency  as  soon  as  the  following 
types  of  conditions  become  known: 

(1)  Problems,  delays,  or  adverse 
conditions  which  will  materially  impair 
the  ability  to  meet  the  objective  of  the 
award.  This  disclosure  must  include  a 
statement  of  the  action  taken,  or 
contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(2)  Favorable  developments  which 
enable  meeting  time  schedules  and 
objectives  sooner  or  at  less  cost  than 
anticipated  or  produdng  more 
beneficial  results  than  originally 
planned. 

(e)  Site  visits.  Federal  agendes  may 
make  site  visits  as  warranted  by    - 
program  needs. 

(0  Waivers,  extensions.  (1)  Federal 
agencies  may  waive  any  performance 
report  required  by  this  part  if  not 
needed. 

(2)  The  grantee  may  waive  any 
performance  report  from  a  subgrantee 
when  not  needed.  The  grantee  may 
extend  the  due  date  for  any  perfonnance 
report  from  a  subgrantee  if  the  grantee 
will  still  be  able  to  meet  its  performance 
reporting  obligations  to  the  Federal 
agency. 

§2541.410    Financiat  reporting. 

(a)  General.— (1)  Except  as  provided 
in  paragraphs  (a)  (2)  and  (5)  of  this 
section,  grantees  will  use  only  the  forms 
specified  in  paragraphs  (a)  through  (e)  of 
this  section,  and  such  supplementary  or 
other  forms  as  may  from  time  to  tiH»e  be 
authorized  by  0MB.  for: 

(i)  Submitting  finandal  reports  to 
Federal  agencies;  or 
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(ii)  Requesting  advances  or 
reimbursements  when  letters  of  credit 
are  not  used. 

(2)  Grantees  need  not  apply  the  forms 
prescribed  in  this  section  in  deab'ng 
with  their  subgrantees.  However, 
grantees  shall  not  impose  more 
burdensome  requirements  on 
subgrantees. 

(3)  Grantees  shall  follow  all 
applicable  standard  and  supplemental 
Federal  agency  instructions  approved  by 
OMB  to  the  extent  required  under  the 
Paperwork  Reduction  Act  of  1980  for 
use  in  connection  with  forms  specified 
in  paragraphs  (b)  through  (e)  ofthis 
section.  Federal  agendes  may  issue 
substantive  supplementary  instructions 
only  with  the  approval  of  OMB.  Federal 
agencies  may  shade  out  or  instruct  the 
grantee  to  disregard  any  line  item  that 
the  Federal  agency  finds  unnecessary 
for  its  decision  making  purposes. 

(4)  Grantees  will  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  forms  required  under  this  part. 

(5)  Federal  agendes  may  provide 
computer  outputs  to  grantees  to 
expedite  or  contribute  to  the  accuracy  of 
reporting.  Federal  agendes  may  accept 
the  required  information  fiiom  grantees 
in  machine  usable  format  or  computer 
printouts  instead  of  prescribed  forms. 

(6)  Federal  agencies  may  waive  any 
report  required  by  this  section  if  not 
needed. 

i?)  Federal  agencies  may  extend  the 
due  date  of  any  financial  report  upon 
receiving  a  justified  request  from  a 
grantee. 

(b)  Financial  Status  Report.— {1) 
Form.  Grantees  will  use  Standard  Form 
269  or  269A,  Finandal  Status  Report,  to 
report  the  status  of  funds  for  all 
nonconstruction  grants  and  for 
construction  grants  when  required  in 
accordance  with  paragraph  (e)(2)(iii)  of, 
this  section. 

(2)  Accounting  basis.  Each  grantee 
will  report  program  outlays  and 
program  income  on  a  cash  or  accrual 
basis  as  prescribed  by  the  awarding 
agency.  If  the  Federal  agency  requires 
accrual  information  and  the  grantee's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  grantee 
shall  not  be  required  to  convert  its 
accounting  system  but  shall  develop 
such  accrual  information  through  an 
analysis  of  the  docimientation  on  hand. 

(3)  Frequency.  The  Federal  agency 
may  prescribe  the  frequency  of  the 
report  for  each  project  or  program. 
However,  the  report  will  not  be  required 
more  frequently  than  quarterly.  If  the 
Federal  agenor  does  not  spedfy  the 
frequency  of  the  report,  it  will  bo 
submitted  annually.  A  final  report  will 
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be  required  upon  expiration  or 
tennination  of  grant  support. 

(4)  Due  date.  When  reports  are 
required  on  a  quarterly  or  semiannual 
basis,  they  will  be  due  30  days  after  the 
reporting  period.  When  required  on  an 
annual  basis,  they  will  be  due  90  days 
after  the  grant  year.  Final  reports  will  be 
due  90  days  after  the  expiration  or 
tennination  of  grant  support. 

(c)  Federal  Cash  Transactions 
Report.— {i)  Form,  (i)  For  grants  paid  by 
letter  or  credit.  Treasury  check  advances 
or  electronic  transfer  of  funds,  the 
grantee  will  submit  the  Standard  Form 
272,  Federal  Cash  Transactions  Report, 
and  when  necessary,  its  continuation 
sheet.  Standard  Form  272a,  unless  the 
terms  of  the  award  exempt  the  grantee 
from  this  requirement. 

(ii)  These  reports  will  be  used  by  the 
Federal  agency  to  monitor  cash 
advanced  to  grantees  and  to  obtain 
disbursement  or  outlay  information  for 
each  grant  from  grantees.  The  format  of 
the  report  may  be  adapted  as 
appropriate  when  reporting  is  to  be 
accomplished  with  the  assistance  of 
automatic  data  processing  equipment 
provided  that  the  information  to  be 
submitted  is  not  changed  in  substance. 

(2)  Forecasts  of  Federal  cash 
requirements.  Forecasts  of  Federal  cash 
requirements  may  be  required  in  the 
"Remarks"  section  of  the  report. 

(3)  Cash  in  hands  of  subgrantees. 
When  considered  necessary  and  feasible 
by  the  Federal  agency,  grantees  may  be 
required  to  report  the  amount  of  cash 
advances  in  excess  of  three  days'  needs 
in  the  hands  of  their  subgrantees  or 
contractors  and  to  provide  short 
narrative  explanations  of  actions  taken 
by  the  grantee  to  reduce  the  excess 
l>alances. 

(4)  Frequency  and  due  date.  Grantees 
must  submit  the  report  no  later  than  15 
working  days  following  the  end  of  each 
quarter.  However,  where  an  advance 
either  by  letter  of  credit  or  electronic 
transfer  of  funds  is  authorized  at  an 
annualized  rate  of  one  million  dollars  or 
more,  the  Federal  agency  may  require 
the  report  to  be  submitted  within  15 
working  days  following  the  end  of  each 
month. 

(d)  Request  for  advance  or 
reimbursement. — (1)  Advance 
payments.  Requests  for  Treasury  check 
advance  payments  will  be  submitted  on 
Standard  Form  270,  Request  for 
Advance  or  Reimbursement.  (This  form 
will  not  be  used  for  drawdowns  under 
a  letter  of  credit,  electronic  funds 
transfer  or  when  Treasury  check 
advance  payments  are  made  to  the 
grantee  automatically  on  a 
predetermined  basis.) 


(2)  Reimbursements.  Requests  for 
reimbursement  under  nonconstruction 
grants  will  also  be  submitted  on 
Standard  Form  270.  (For  reimbursement 
requests  under  construction  grants,  see 
paragraph  (e)(1)  of  this  section.) 

(3)  The  frequency  for  submitting 
payment  requests  is  treated  in  paragraph 
(b)(3)  of  this  section. 

(e)  Outlay  report  and  request  for 
reimbursement  for  construction 
programs. — (1)  Grants  that  support 
construction  activities  paid  by 
reimbursement  method,  (i)  Requests  for 
reimbuisement  under  construction 
grants  will  be  submitted  on  Standard 
Form  271,  Outlay  Report  and  Request 
for  Reimbursement  for  Construction 
Programs.  Federal  agencies  may, 
however,  prescribe  the  Request  for 
Advance  or  Reimbiu«ement  form, 
specified  in  paragraph  (d)  of  this 
section,  instead  of  this  form. 

(ii)  The  frequency  for  submitting 
reimbursement  requests  is  treated  in 
paragraph  (b)(3)  of  this  section. 

(2)  Grants  that  support  construction 
activities  paid  by  letter  of  credit, 
electronic  funds  transfer  or  Treasury 
check  advance,  (i)  When  a  construction 
grant  is  paid  by  letter  of  credit, 
electronic  funds  transfer  or  Treasury 
check  advances,  the  grantee  will  report 
its  outlays  to  the  Federal  agency  using 
Standard  Form  271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  The  Federal 
agency  will  provide  any  necessary 
special  instruction.  However,  frequency 
and  due  date  shall  be  governed  by 
paragraphs  (b)  (3)  and  (4)  of  this  section. 

(ii)  When  a  construction  grant  is  paid 
by  Treasury  check  advances  based  on 
periodic  requests  from  the  grantee,  the 
advanoes  will  be  requested  on  the  form 
specified  in  paragraph  (d)  of  this 
section. 

(iii)  The  Federal  agency  may 
substitute  the  Financial  Status  Report 
speciHed  in  paragraph  (b)  of  this  section 
for  the  Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs. 

(3)  Accounting  basis.  The  accounting 
basis  for  the  Outlay  Report  and  Request 
for  Reimbursement  for  Construction 
Prograins  shall  be  governed  by 
paragraph  (b)(2)  of  this  section. 

S  2541 .420    Retention  and  access 
requirements  for  records. 

(a)  Applicability.  (1)  This  section 
applies  to  all  financial  and 
programmatic  records,  supporting 
documents,  statistical  records,  and  other 
recordjp  of  grantees  or  subgrantees  which 
are: 


(i)  Required  to  be  maintained  by  the 
terms  of  this  part,  program  regulations 
or  the  grant  agreement;  or 

(ii)  Otherwise  reasonably  considered 
as  pertinent  to  program  regulations  or 
the  erant  agreement. 

(2)  This  section  does  not  apply  to 
records  maintained  by  contractora  or 
subcontractors.  For  a  requirement  to 
place  a  provision  concerning  records  in 
certain  kinds  of  contracts,  see 
§2541.360(i)(10). 

(b)  Length  of  retention  period.  (1) 
Except  as  otherwise  provided,  records 
must  be  retained  for  three  years  fitmi  the 
starting  date  specified  in  paragraph  (c) 
of  this  section. 

(2)  If  any  litigation,  claim,  negotiation, 
audit  or  otiier  action  involving  the 
records  has  been  started  before  the 
expiration  of  the  3-year  period,  the 
records  must  be  retained  until 
completion  of  the  action  and  resolution 
of  all  issues  which  arise  from  it,  or  until 
the  end  of  the  regular  3-year  period, 
whichever  is  later. 

(3)  To  avoid  duplicate  recordkeeping, 
awarding  agencies  may  make  special 
arrangements  with  grantees  and 
subgrantees  to  retain  any  records  which 
are  continuously  needed  for  joint  use. 
The  awarding  agency  will  request 
transfer  of  records  to  its  custody  when 
it  determines  that  the  records  possess 
long-term  retention  value.  When  the 
records  are  transferred  to  or  maintained 
by  the  Federal  agency,  the  3-year 
retention  requirement  is  not  applicable 
to  the  grantee  or  suberantee. 

(c)  Starting  date  of  retention  period. — 
(1)  General.  When  grant  support  is 
continued  or  renewed  at  annual  or  other 
intervals,  the  retention  period  for  the 
records  of  each  funding  period  starts  on 
the  day  the  grantee  or  subgrantee 
submits  to  the  awarding  agency  its 
single  or  last  expenditure  report  for  that 
period.  However,  if  grant  support  is 
continued  or  renewed  quarterly,  the 
retention  period  for  each  year's  records 
starts  on  the  day  the  grantee  submits  its 
expenditure  report  for  the  last  quarter  of 
the  Federal  fiscal  year.  In  all  other  cases, 
the  retention  period  starts  on  the  day 
the  grantee  submits  its  final  expenditure 
report.  If  an  expenditure  report  has  been 
waived,  the  retention  period  starts  on 
the  day  the  report  would  have  been  due. 

(2)  i?ea7  property  and  equipment 
records.  The  retention  period  for  real 
property  and  equipment  records  starts 
from  the  date  of  the  disposition  or 
replacement  or  transfer  at  the  direction 
of  the  awarding  agency. 

(3)  Records  for  income  transactions 
after  girant  or  subgrant  support.  In  some 
cases  grantees  must  report  income  after 
the  period  of  grant  support.  Where  there 
is  such  a  requirement,  the  retention 


Federal  Register  /  Vol.  59.  No.  155  /  Friday,  August  12.  1994  /  Rules  and  Regulations 


41613 


period  for  the  records  pertaining  to  the 
earning  of  the  income  starts  from  the 
end  of  the  grantee's  fiscal  year  in  which 
the  income  is  earned. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  This  paragraph 
applies  to  the  following  types  of 
documents,  and  their  supporting 
records:  indirect  cost  rate  computations 
or  proposals,  cost  allocation  plans,  and 
any  similar  accounting  computations  of 
the  rate  at  which  a  particular  group  of 
costs  is  chargeable  (such  as  computer 
usage  charge  back  rates  or  composite 
fringe  benefit  rates). 

{i)  If  submitted  for  negotiation.  If  the 
proposal,  plan,  or  other  computation  is 
required  to  be  submitted  to  the  Federal 
Government  (or  to  the  grantee)  to  form 
the  basis  for  negotiation  of  the  rate,  then 
the  3-year  retention  period  for  its 
supporting  records  starts  from  the  date 
of  such  submission. 

(ii)  If  not  submitted  for  negotiation.  If 
the  proposal,  plan,  or  other  computation 
is  not  required  to  be  submitted  to  the 
Federal  Government  (or  to  the  grantee) 
for  negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal  plan, 
or  computation  and  its  supporting 
records  starts  from  end  of  the  fiscal  year 
(or  other  accounting  period)  covered  by 
the  proposal,  plan,  or  other 
computation. 

(d)  Substitution  of  microfilm.  Copies 
made  by  microfilming,  photocopying,  or 
similar  methods  may  be  substituted  for 
the  original  records. 

(e)  Access  to  records. — (1)  Fecords  of 
grantees  and  subgrantees.  The  awarding 
agency  and  the  Comptroller  General  of 
the  United  States,  or  any  of  their 
authorized  representatives,  shall  have 
the  right  of  access  to  any. pertinent 
books,  documents,  papers,  or  other 
records  of  grantees  and  subgrantees 
which  are  pertinent  to  the  grant,  in 
order  to  make  audits,  examinations, 
excerpts,  and  transcripts. 

(2)  Expiration  ofri^t  of  access.  The 
rights  of  access  in  this  section  must  not 
be  limited  to  the  required  retention 
period  but  shall  last  as  long  as  the 
records  are  retained. 

(f)  Restrictions  on  public  access.  The 
Federal  Freedom  of  Information  Act  (5 
U.S.C.  552)  does  not  apply  to  records. 
Unless  required  by  Federal,  State,  or 
local  law,  grantees  and  subgrantees  are 
not  required  to  permit  public  access  to 
their  records. 

§2541.430    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
grantee  or  subgrantee  materially  fails  to 
comply  with  any  term  of  an  award, 
whether  stated  in  a  Federal  statute  or 
regulation,  an  assurance,  in  a  State  plan 
or  application,  a  notice  of  award,  or 


elsewhere,  the  awarding  agency  may 
take  one  or  more  of  the  following 
actions,  as  appropriate  in  the 
circumstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  grantee  or  subgrantee 
or  more  severe  enforcement  action  by 
the  awarding  agency; 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  matching  credit  for)  all  or 
part  of  the  cost  of  the  activity  or  action 
not  in  compliance; 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  the 
grantee's  or  subgrantee's  program; 

(4)  Withhold  hirther  award?  for  the 
program;  or 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings,  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  will  provide  the  grantee  or 
subgrantee  an  opportunity  for  such 
hearing,  appeal,  or  other  administrative 
proceeding  to  which  the  grantee  or 
subgrantee  is  entitled  under  any  statute 
or  regulation  applicable  to  the  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  grantee  or 
subgrantee  resulting  from  obligations 
incurred  by  the  grantee  or  subgrantee 
during  a  suspension  or  after  termination 
of  an  award  are  not  allowable  unless  the 
awarding  agency  expressly  authorizes 
them  in  the  notice  of  suspension  or 
termination  or  subsequently.  Other  r. 
grantee  or  subgrantee  costs  during 
suspension  or  after  termination  which 
are  necessary  and  not  reasonably 
avoidable  are  allowable  if: 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
grantee  or  subgrantee  before  the 
effective  date  of  suspension  or 
termination,  are  not  in  anticipation  of  it, 
and,  in  the  case  of  a  termination,  are 
noncancellable;  and 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  grantee  or  subgrantee  from 
being  subject  to  "Debarment  and 
Suspension"  under  E.0. 12549  (see 
§2541.350). 

§  2541.440    Termination  for  convenience. 

Except  as  provided  in  §2541.430 
awards  may  be  terminated  in  whole  or 
in  part  only  as  follows: 

(a)  By  the  awarding  agency  with  the 
consent  of  the  grantee  or  subgrantee  in 


which  case  the  two  parties  shall  agrt>e 
upon  the  termination  conditions, 
including  the  effective  date  and  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated;  or 

(b)  By  the  grantee  or  subgrantee  upon 
written  notification  to  the  awarding 
agency,  setting  forth  the  reasons  for 
such  termination,  the  effective  date,  and 
in  the  case  of  jwrtial  termination,  the 
portion  to  be  terminated.  However,  if,  in 
the  case  of  a  partial  termination,  the 
awarding  agency  determines  that  the 
remaining  portion  of  the  award  will  not 
accomplish  the  purposes  for  which  the 
award  was  made,  the  awarding  agency 
may  terminate  the  award  in  its  entirety 
under  either  §2541.430  or  paragraph  (a) 
of  this  section. 

Subpart  F— After  the  Grant 
Requirement 

§2541.500    CioseouL 

(a)  General.  The  Federal  agency  will 
close  out  the  award  when  it  determines 
that  all  applicable  administrative 
actions  and  all  required  work  of  the 
grant  has  been  completed. 

(b)  Reports.  Within  90  days  after  the 
expiration  or  termination  of  the  grant, 
the  grantee  must  submit  all  financial, 
performance,  and  other  reports  required 
as  a  condition  of  the  grant.  Upon  request 
by  the  grantee.  Federal  agencies  may 
extend  this  time  frame.  These  may 
include  but  are  not  limited  to: 

(1)  Final  performance  or  progress 
report; 

(2)  Financial  Status  Report  (SF  269)  or 
Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs  (SF-271)  (as  applicable): 

(3)  Final  request  for  payment  (SF- 
270)  (if  applicable); 

(4)  Invention  di.scIosure  (if 
applicable); 

(5)  Federally-owned  property  report 
In  accordance  with  §2541.320(0,  a 
grantee  must  submit  an  inventory  of  ail 
federally  owned  property  (as  distind 
from  property  acquired  with  grant 
funds)  for  which  it  is  accountable  and 
request  disposition  instructions  from 
the  Federal  agency  of  property  no  longer 
needed. 

(c)  Cost  adjustment.  The  Federal 
agency  will,  within  90  days  after  re<  eipt 
of  reports  in  paragraph  (b)  of  this 
section,  make  upward  or  downward 
adjustments  to  the  allowable  costs. 

(d)  Cash  adjustments.  (1)  The  Federal 
agency  will  make  prompt  payment  to 
the  grantee  for  allowable  reimbursohle 
costs. 

(2)  The  grantee  must  immediately 
refund  to  the  Federal  agency  any 
balance  of  unobligated  (unencumb(»r<-d) 
cash  advanced  that  is  not  authori?'d  lo 
be  retained  for  use  on  other  gra)]ts. 
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9  2541 .510    Later  disallowances  and 
adjustments. 
The  closeout  of  a  grant  does  not  affect: 

(a)  The  Federal  agency's  riglit  to 
disallow  costs  and  recover  funds  on  the 
basis  of  a  later  audit  or  other  review; 

(b)  The  grantee's  obligation  to  return 
any  funds  due  as  a  result  of  later 
reminds,  corrections,  or  other 
transactions; 

(c)  Records  retention  as  required  in 
§2541.420: 

(d)  Property  management 
requirements  in  §§  2541.3120  and 
2541.320:  and 

(e)  Audit  requirements  in  §  2541.410. 

§2541520   Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  grantee  in 
excess  of  the  amount  to  which  the 
grantee  is  Hnally  determined  to  be 
entitled  under  the  terms  of  the  award 
constitute  a  debt  to  the  Federal 
Government.  If  not  paid  writhin  a 
reasonable  period  after  demand,  the 
Federal  agency  may  reduce  the  debt  by: 

(1)  Making  an  administrative  oRset 
against  other  requests  for 
reimbursements; 

(2)  Withholding  advance  payments 
otherwise  due  to  the  grantee:  or 

(3)  Other  action  permitted  by  law. 

(b)  Except  where  otherwise  provided 
by  statutes  or  regulations,  the  Federal 
agency  will  chai^  interest  on  an 
overdue  debt  in  accordance  with  the 
Federal  Claims  Collection  Standards  (4 
CFR  Ch.  n).  The  date  from  which 
interest  is  computed  is  not  extended  by 
litigation  or  the  filing  of  any  form  of 
appeal. 

PART  2542— GOVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

Sulipert  A— General 

2542.10  Purpose. 

2542.20  Definitions. 

2342.30  Coverage. 

2542.40  Policy. 

8ul>part  B— Effect  of  Action 

2542.100  Debarment  or  susp<!n.sion. 

2542. 110  Ineligible  persons. 

2542.120  Voluntary  exclusion. 

2542.130  Exception  provision. 

2542.140  Continuation  of  covered 

tran^ctions. 

2542.150  Failure  to  adhere  to  restrictions. 

Subpart  C— DetMrment 

2542.200  General. 

2542.210  Causes  for  debarment. 

2542.220  Procedures. 

2542.230  Investigation  and  reftirral. 

2542.240  Notice  of  proposed  debiUTiient. 


2542.250    Opportunity  to  contest  proposed 

debarment. 
2542.260    Debarring  officials  decision. 
2542.270    Settlement  and  voluntary 

exclusion. 
2542.280    Period  of  debarment. 
2542.290    Scope  of  debarment. 

Subpart  D — Suspension 

2542.300  General. 

2542.310  Ciiuses  for  suspension. 

2542.320  Procedures. 

2542.330  Notice  of  suspension. 

2542.340  Opportuntiy  to  contest     ' 

suspension. 

2542.350  Suspending  official's  decision. 

2542.300  Period  of  suspension. 

2542.370  Scope  of  suspension. 

Sul)pait  E— Responsit>ilities  of  GSA. 
Agency  and  Participants 

2542.400    GSA  responsibilities. 
2542.410    Corporation  responsibilities. 
2.542.420    Participants'  responsibilities. 

Subpart  F— Drug-Free  Workplace 
Requirements  (Grants) 

2542.500    Purpose. 

2542.510    Definitions. 

2542.520    Coverage. 

2542.530    Grounds  for  suspension  of 

payments,  suspension  or  termination  of 

grants,  or  suspension  or  deliannent. 
2542.540    Effect  of  violation. 
2542.550    Exception  provision. 
2542.590    Certification  requirements  and 

procedures. 
2542.570    Reporting  of  and  employee 

saactions  for  convictions  of  criminal 

drag  offenses. 
Appendix  A  to  Part  2542 — Certification 

Regarding  Debarment.  Suspension,  and 

other  Responsibility  Matters — Primary 

Covered  Transactions 
Appendix  B  to  Part  2542— Certification 

Regarding  Debarment,  Suspension, 

Ineligibility  and  Voluntary  Exclusion — 

Lower  Tiered  Covered  Transactions 
Appendix  C  to  Part  2542 — Certification 

Regarding  Drug-Free  Workplace 

Requirements 

Authority:  42  U.S.C.  4951  et  seq.,  5060  and 
12644:  E.0. 12549,  51  FR  6370,  February  21. 
1986(3CFR.  1986Comp.,p  189). 

Cross  Reference:  See  also  Office  of 
Management  and  Budget  no:  ice  published  at 
55  FR  21679,  May  25. 1990.  and  the 
governmentwide  common  rule  published  at 
53  FK  19161 ,  May  26, 1988. 


Subpart  A— General 

§2542.10    Purpose. 

(a)  Executive  Order  12549  (3  CFR. 
1986  Comp..  p.  189)  provides  that,  to 
the  extent  permitted  by  law.  Executive  . 
departments  and  agencies  shall 
participate  in  a  govemmentv\ride  system 
for  nonprocurement  debarment  and 
susptmsion.  A  {)erson  who  is  debarred 
or  suspended  shall  be  excluded  from 
FedeiBl  financial  and  nonfinancial 
assistance  and  benefits  under  Federal 
programs  and  activities.  Debarment  or 
suspension  of  a  participant  in  a  program 


by  one  agency  shall  have 
governmentwide  effect. 

(b)  The  regulations  in  this  part 
implement  section  3  of  Executive  Order 
12549  and  the  guidelines  promulgated  - 
by  the  Office  of  Management  and 
Budget  under  section  6  of  the  Executive 
Order  by: 

(1)  Prescribing  the  programs  and 
activities  that  are  covered  by  the 
governmentwide  system; 

(2)  Prescribing  the  governmentwide 
criteria  and  govemmentwid&minimum 
due  process  procedures  that  each 
agency  shall  use; 

(3)  Providing  for  the  listing  of 
debarred  and  suspended  participants, 
participants  declared  ineligible  (see 
definition  of  "ineligible"  in  §  2542.20), 
and  participants  who  have  voluntarily 
excluded  themselves  bom  participation 
in  covered  transactions; 

(4)  Setting  forth  the  consequences  of 

a  debarment,  suspension,  determination 
of  ineligibihty,  or  voluntary  exclusion: 
and 

(5)  Offering  such  other  guidance  as 
necessary  for  the  effective 
implementation  and  administration  of 
the  governmentwide  system. 

(c)  Although  the  regulations  in  this 
part  cover  the  listing  of  ineligible 
participants  and  the  effect  of  such 
listing,  they  do  not  prescribe  policies 
and  procedures  governing  declarations 
of  ineligibility. 

§2542.20    Deflnlttons. 

Adequate  evidence.  The  term 
adequate  evidence  means  information 
sufficient  to  support  the  reasonable 
belief  that  a  particular  act  or  omission 
has  occurred. 

Affiliate.  The  term  affiliate  means 
persons  are  affiliates  of  each  other  if, 
directly  or  indirectly,  either  one 
controls  or  has  the  power  to  control  the 
other,  or,  a  third  person  controls  or  has 
the  power  to  control  both.  Indicia  of 
control  include,  but  are  not  limited  to: 
Interlocking  management  or  ownership, 
identity  of  interests  among  family 
members,  shared  facilities  and 
equipment,  common  use  of  employees, 
or  a  business  entity  organized  follovnng 
the  suspension  or  debarment  of  a  person 
which  has  the  same  or  similar 
management,  ownership,  or  principal 
employees  as  the  suspended,  debarred, 
ineligible,  or  voluntarily  excluded 
person. 

Agency.  The  term  agency  means  any 
executive  department,  military 
department  or  defense  agency  or  other 
agency  of  the  executive  branch, 
excluding  the  independent  regulatory 
agencies. 

Civil  judgment.  The  term  civil 
judgmpnt  means  the  disposition  of  a 
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civil  action  by  any  court  of  competent 
jurisdiction,  whether  entered  by  verdict. 
decision,  settlement,  stipulation,  or 
otherwise  creating  a  civil  liability  for 
the  wrongful  acts  complained  of;  or  a 
final  determination  of  liability  under  the 
Program  Fraud  Civil  Remedies  Act  of 
1988(31  U.S.C.  3801-12). 

Conviction.  The  term  conviction 
means  a  judgment  of  conviction  of  a 
criminal  offense  by  any  court  of 
competent  jurisdiction,  whether  entered 
upon  a  verdict  or  a  plea,  including  a 
plea  of  nolo  contendere. 

Debarment.  The  term  debarment 
means  an  action  taken  by  a  debarring 
official  in  accordance  with  these 
regulations  to  exclude  a  person  from 
participating  in  covered  transactions.  A 
person  so  excluded  is  "debarred." 

Debarring  official.  The  term  debarring 
official  means  an  official  authorized  to 
impose  debarment.  The  debarring 
official  is  either: 

(1)  The  agency  head;  or 

(21  An  official  designated  by  the 
agency  head. 

Indictment.  Indictment  for  a  criminal 
offense.  An  information  or  other  filing 
by  competent  authority  charging  a 
criminal  offense  shall  "be  given  the  same 
effect  as  an  indictment. 

Ineligible.  The  term  ineligible  means 
excluded  from  participation  in  Federal 
nonprocurement  programs  pursuant  to  a 
determination  of  ineligibility  under 
statutory,  executive  order,  or  regulatory 
authority,  other  than  Executive  Order 
12.149  and  its  agency  implementing 
regulations;  for  example,  excluded 
pursuant  to  the  Davis-Bacon  Act  and  ils 
implementing  regulations,  the  equal 
employment  opportunity  acts  and 
executive  orders,  or  the  environmental 
protection  acts  and  executive  orders.  A 
person  is  ineligible  where  the 
determination  of  ineligibility  affects 
such  person's  eligibility  to  participate  in 
more  than  one  covered  transaction. 

Legal  proceedings.  The  term  legal 
proceedings  means  any  criminal 
proceeding  or  any  civil  judicial 
proceeding  to  which  the  Federal 
Government  or  a  State  or  local 
government  or  quasi-governn;<^nt,il 
authority  is  a  party.  The  tenn  includes 
appeals  from  such  proceedings. 

Monprocurement  list.  The  term 
nonprocurement  list  means  a  portion  of 
the  List  of  Parties  Excluded  from 
Federal  Procurement  or 
Nonprocurement  Programs  compiled, 
maintained  and  distributed  by  the 
General  Services  Administration  (GSA) 
containing  the  names  and  other 
information  about  persons  who  have 
been  debarred,  suspended,  or 
voluntarily  e.xchided  uiuit-r  Executive 
Order  12.549  and  this  p;.n.  and  those 


who  have  been  determined  to  be 
ineligible. 

iyotice.  The  term  notice  means  a 
written  communication  served  in 
person  or  sent  by  certified  mail,  return 
receipt  requested,  or  its  equivalent,  to 
the  last  known  address  of  a  party,  its 
identified  counsel,  its  agent  for  service 
of  process,  or  any  partner,  officer, 
director,  owner,  or  joint  venturer  of  the 
party.  Notice,  if  undeliverable.  shall  be 
considered  to  have  been  received  by  the 
addressee  five  days  after  being  properly 
sent  to  the  last  address  known  by  the 
agency. 

Participant.  The  term  participant 
means  any  persop  who  submits  a 
proposal  for,  enters  into,  or  reasonably 
may  be  expected  to  enter  into  a  covered 
transaction.  This  term  also  includes  any 
person  who  acts  on  behalf  of  or  is 
authorized  to  commit  a  participant  in  a 
covered  transaction  as  an  agent  or 
representative  of  another  participant. 
Person.  The  term  person  means  any 
individual,  corporation,  partnership, 
association,  unit  of  government  or  legal 
entity,  however  organized,  except: 
Foreign  governments  or  foreign 
governmental  entities,  public 
international  organizations,  foreign 
government  owned  (in  whole  or  in  part) 
or  controlled  entities,  and  entities 
consisting  wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities. 

Preponderance  of  the  evidence.  The 
term  preponderance  of  the  evidence 
means  proof  by  information  that, 
compared  with  that  opposing  it.  leads  to 
the  conclusion  that  the  fact  at  issue  is 
more  probably  true  than  not. 

Principal.  The  terra  principal  means 
an  officer,  director,  owner,  partner,  key 
employee,  or  other  person  within  a 
participant  with  primary  management 
or  supervisory  responsibilities;  or  a 
person  who  has  a  critical  influence  on 
or  substantive  control  over  a  covered 
transaction,  w^hether  or  not  employed  by 
the  participant.  Persons  who  have  a 
critical  influence  on/r  substantive 
control  over  a  cover/d  transaction  are 
principal  investigatdts. 

Proposal.  The  \enA  proposal  inears  a 
solicited  or  unsolicited  bid,  application, 
request,  invitation  to  ( onsider  or  similar 
communication  by  or  on  behalf  of  a 
person  seeking  to  parti(  ipate  or  to 
receive  a  benefit,  directly  or  indirectly, 
in  or  under  a  covered  transaction. 

Respondent.  The  term  respondent 
means  a  person  against  whom  a 
debarment  or  suspension  action  has 
been  initialed. 

State.  The  term  state  means  an  v  of  the 
States  of  the  United  States,  the  District 
of  Columbia,  the  Cominonweahh  of 
Fut^rto  Rico,  any  iHrri'orv  or  possession 


of  the  United  States,  or  any  agency  of  a 
State,  exclusive  of  institutions  of  h)>;hHr 
education,  hospitals,  and  units  of  lo«  ^1 
government.  A  State  insti-umentalify 
will  be  considered  part  of  the  State" 
government  if  it  has  a  written 
determination  from  a  State  govemnn-nl 
that  such  State  considers  that 
instrumentality  to  be  an  agency  oi  i.Ke 
State  goverinnent. 

Suspending  official.  The  term 
ytispending  official  means  an  offi(  iol 
authorized  to  impose  suspension.  The 
suspending  oiTicial  is  eiilier: 

(1)  The  agency  head;  or 

(2)  An  of:  icial  designated  by  the 
agency  head. 

Suspension.  The  term  suspension 
means  an  action  taken  by  a  suspeiKiing 
official  in  accordance  with  these 
regulations  t.hat  immediately  exc!  uit-s  a 
person  from  participating  in  covered 
transactions  for  a  temporary  period, 
pending  completion  of  an  investigation 
and  such  legal,  debarment,  or  Projjram 
Fraud  Civil  Remedies  Act  proceed)nj;s 
as  may  ensue.  A  person  so  excludt-d  is 
"suspended." 

Voluntar,-  exclusion  (or)  voluntr.nlv 
excluded.  The  term  voluntary  exc  !uinn 
(or)  voluntarily  excluded  means,  a  -■'.-•us 
of  nonpartic  ipation  or  limited 
participation  in  covertd  transactions 
a.ssumed  by  a  person  piiTsuant  to  the 
terms  of  a  settlement. 

§2542.30    Coverage. 

(a)  The  regulations  in  this  part  .''pply 
to  all  persons  who  have  participated,  are 
currently  participating  or  may 
reasonably  be  expected  to  participsle  in 
tran.sactions  under  Federal 
nonprocurernent  programs.  For 
purposes  oi  the  regulations  in  this  •,  n 
such  transactions  will  be  referred  !.t  as 
"covered  tran.sactions. " 

(1)  Covered  transaction.  For  purposes 
of  the  regulations  in  this  part,  a  co\f  red 
transaction  is  a  primary  covered 
transaction  or  a  lower  tier  covered 
transaction.  Covered  transactions  al  ^ny 
tier  need  no!  involve  the  transfer  oi 
Federal  funds. 

(i)  Prininry  covered  transaction. 
Except  as  r,.jicd  in  paragraph  (a)(:^)  ul 
this  setjtion.  a  primary  covered 
transaction  is  any  nonprocurement 
transaction  i>etween  an  agency  and  a 
person,  regardless  of  t\pe.  including;. 
Grants,  cooperative  agreements, 
scholarships,  fellowships,  contrai  ;>■  i>f 
assistance,  loans,  loan  guarantees, 
subsidies,  insurance,  payments  for 
specified  use,  donation  agreements  .  -d 
any  other  nonprocurement  transai  ■    .iis 
between  a  Federal  agency  and  a  pi  -.  -.i. 
Priman,'  co\ered  transactions  also 
include  tho';e1rans,3(  tions  spe«,ial  . 
designated  In  thel.S  Departmeiii  of 
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Housing  and  Urban  Development  in 
such  agenqf 't  regulations  governing 
debannent  and  suspension. 

(ii)  Loww  tier  covered  transaction.  A 
lower  tier  covered  transaction  is: 

(A)  Any  transaction  between  a 
participant  and  a  person  other  than  a 
procurement  contract  for  goods  or 
services^  regardless  of  type,  under  a 
primary  covered  transaction. 

(B)  Any  procurement  contract  for 
goods  or  services  between  a  participant 
and  a  person,  regardless  of  type, 
expected  to  equal  or  exceed  the  Federal 
procurement  small  purchase  threshold 
fixed  at  10  U.S.C  Z304(g]  and  41  U.S.C. 
253(g)  (currently  $25,000)  under  a 
primary  covered  transaction. 

(C)  Any  procurement  contract  for 
goods  or  services  between  a  participant 
and  a  person  under  a  covered 
transaction,  regardless  of  amount,  under 
which  that  person  will  have  a  critical 
influence  on  or  substantive  control  over 
that  covered  transaction.  Such  persons 
are: 

(1)  Principal  investigators. 

[2)  Providters  of  federally-required 
audit  services. 

[3]  Exceptions.  The  following 
transactions  are  not  covered: 

(j)  Statutory  entitlements  or 
mandatory  awards  (but  not  subtier 
awards  thereunder  which  are  not 
themselves  mandatory),  including 
deposited  funds  insured  by  the  Federal 
Government; 

{ii\  Direct  awards  to  foreign 
governments  or  public  international 
organizations,  or  transactions  with 
foreign  governments  or  foreign 
govenunental  entities,  public 
international  organizations,  foreign 
govenunent  owned  (in  whole  or  in  part) 
or  controlled  entities,  entities  consisting 
wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities', 

(;i7)  Benefits  to  an  individual  as  a 
personal  entitlement  without  regard  to 
the  individual's  present  responsibility 
(but  benefits  received  in  an  individual's 
business  capacity  are  not  excepted); 

(iv)  Federal  employment: 

(v)  Transactions  pursuant  to  national 
or  agency-recognized  emergencies  or 
disasters: 

(v'l)  Incidental  benefits  derived  from 
ordinary  governmental  operations;  and 

(vii)  Other  transactions  where  the 
application  of  these  regulations  would 
be  prohibited  by  law. 

(d)  Relationship  to  other  sections. 
This  section  describes  the  types  of 
transactions  to  which  a  debarment  or 
suspension  under  this  part  will  apply. 
Subpart  B,  "Effect  of  Action,"  §2542.50. 
"Debannent  or  suspension,"  sets  forth 
the  consequences  of  a  debannent  or 


suspension.  Those  consequences  would 
obtain  oBly  with  respect  to  participants 
and  principals  in  the  covered 
transactions  and  activities  described  in 
§  2542.30(a).  Sections  2542.200  "Scope 
of  debarment,"  and  2542.280,  "Scope  of 
suspension,"  govern  the  extent  to  which 
a  specific  participant  or  organizational 
elements  of  a  participant  would  be 
automatically  included  within  a 
debarment  or  suspension  action,  and  the 
conditions  under  which  affiliates  or 
persons  associated  with  a  participant 
may  also  be  brought  within  the  scope  of 
the  action. 

(c)  Relationship  to  Federal 
procurement  activities.  Debannent  and 
suspension  of  Federal  procurement 
contractors  and  subcontractors  under 
Federal  procurement  contracts  are 
covered  by  the  Federal  Acquisition 
Regulation  (FAR).  48  CFR  part  9, 
subpart  6.4. 

§2542.40    Policy. 

(a)  In  order  to  protect  the  public 
interest,  it  is  the  policy  of  the  Federal 
Government  to  conduct  business  only 
with  responsible  persons.  Debannent 
and  suspension  are  discretionary 
actions  that,  taken  in  accordance  with 
Executive  Order  12549  and  this  part,  are 
appropriate  means  to  implement  this 
policy. 

(b)  Debarment  and  suspension  are 
serious  actions  which  shall  be  used  only 
in  the  public  interest  and  for  the  Federal 
Government's  protection  and  not  for 
purposes  of  punishment.  Agencies  may 
impose  debtument  or  suspension  for  the 
causes  and  in  accordance  with  the 
procedures  set  forth  in  this  part. 

(c)  When  itiore  than  one  agency  has 
an  interest  in  the  proposed  debarment 
or  suspension  of  a  person,  consideration 
shall  be  given  to  designating  one  agency 
as  the  lead  agency  for  making  the 
decision.  Agencies  are  encouraged  to 
establish  methods  and  procedures  for 
coordinating  their  debarment  or  - 
suspension  actions. 

Suk>part  B — Effect  of  Action 

§2542.100    Debarment  or  suspension. 

(a)  Primary  covered  transactions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  are  debarred  or  suspended 
shall  be  excluded  from  primary  covered 
transactions  as  either  participants  or 
principals  throughout  the  executive 
branch  of  the  Federal  Government  for 
the  period  of  their  debannent  or 
suspension.  Accordingly,  no  agency 
shall  enter  into  primary  covered 
transactions  with  such  debarred  or 
suspended  persons  during  such  period, 
except  as  permitted  pursuant  to 
§2542.1.10. 


(b)  Lower  tier  covered  transactions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  have  beim  d^Mrred  or 
suspended  shall  be  excluded  from 
participating  as  either  participants  or 
principals  in  all  lower  tier  covered 
transactions  (see  §  2542.30(a)(l)(ii))  for 
the  period  of  their  debarment  or 
suspension. 

(c)  Exceptions.  Debarment  or 
suspension  does  not  affect  a  person's 
eligibility  for: 

(1)  Statutory  entitlements  or 
mandatory  awards  (but  not  subtier 
awards  thereunder  which  are  not 
themselves  mandatory),  including 
deposited  funds  insured  by  the  Federal 
Government; 

(2)  Direct  awards  to  foreign 
governments  or  pubUc  international 
organizations,  or  transactions  with 
foreign  governments  or  foreign 
governmental  entities,  public 
international  organizations,  foreign 
government  owned  (in  vs^ole  or  in  part) 
or  controlled  entities,  and  entities 
consisting  wholly  or  partially  of  foreign 
governments  or  foreign  govenunental 
entities; 

(3)  Benefits  to  an  individual  as  a 
personal  entitlement  without  regard  to 
the  individual's  present  responsibility 
(but  benefits  received  in  an  individual's 
business  capacity  are  not  excepted): 

(4)  Federal  employment: 

(5)  Transactions  pursuant  to  national 
or  agency-recognized  emergencies  or 
disasters; 

(6)  Incidental  benefits  derived  from 
ordinary  governmental  operations;  and 

(7)  Other  transactions  where  the 
application  of  this  part  would  be 
prohibited  by  law. 

§2542.110    Ineligible  persons. 

Persons  who  are  ineligible,  as  defined 
in  §  2542.20.  are  excluded  in  accordance 
with  the  applicable  statutory,  executive 
order,  or  regulatory  authority. 

§2542.120    Voluntary  exclusion. 

Persons  who  accept  voluntary 
exclusions  under  §  2542.270  are 
excluded  in  accordance  with  the  terms 
of  their  settlements.  Corporation  shall, 
and  participants  may,  contact  the 
original  action  agency  to  ascertain  the 
extent  of  the  exclusion. 

§2542.130    ExcefMton  provision. 

The  Corporation  may  grant  an 
exception  permitting  a  debarred, 
suspended,  or  voluntarily  excluded 
person  to  participate  in  a  particular 
covered  transaction  upon  a  written 
determination  by  the  agency  head  or  an 
authorized  designee  stating  the  reason(s) 
for  deviating  from  the  Presidential 
policy  established  by  Executive  Order 
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12549  and  §2542.100.  Howerer.  in 
accordance  with  the  President's  stated 
intention  in  the  Executive  Order, 
exceptions  shall  be  granted  only 
infrequently.  Exceptions  shall  be 
reported  in  accordance  with 
§  2542.410(a). 

§2542.140    OofMinualionofoovefmi 
transactions. 

(a)  Notwithstanding  the  debarment, 
suspension,  determination  of 
ineligibility,  or  voluntary  exclusion  of 
any  person  by  an  agency,  agencies  and 
participants  may  continue  covered 
transactions  in  existence  at  the  time  the 
person  was  debarred,  suspended, 
declartQ  ineligible,  or  voluntarily 
excluded.  A  decision  as  to  the  type  of 
termination  action,  if  any,  to  be  taken 
should  be  made  only  after  thorough 
review  to  ensure  the  propriety  of  the 
proposed  action. 

(b)  Agencies  and  participants  shall 
not  renew  or  extend  oo\'ered 
transactions  (other  than  no-cost  time 
extensions)  with  any  person  who  is 
debaired,  suspended,  ineligible,  or 
voluntarily  excluded,  except  as 
provitied  in  §  2542.130. 

§2542.150    Faiture  to  adhere  to 
restrictions. 

Except  as  permitted  under  §  2542.130 
or  §  2542,140,  a  participant  shall  not 
knowingly  do  business  under  a  covered 
transaction  with  a  person  who  is 
debarred  or  suspended,  or  with  a  person 
who  is  ineligible  for  or  voluntarily 
excluded  from  that  covered  transaction. 
Violation  of  this  restricticMi  may  result 
in  disallowance  of  costs,  annulment  or 
termination  of  award,  issuance  of  a  stop 
work  order,  debarment  or  suspension,  or 
other  remedies,  as  appropriate.  A 
participant  may  rely  upon  the 
certifrcation  of  a  prospective  participant 
in  a  lower  tier  covered  transaction  that 
it  and  its  principals  are  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction 
(see  Appendix  B  of  this  part),  unless  it 
knows  diat  the  certification  is 
erroneous.  An  agency  has  the  burden  of 
proof  that  such  participant  did 
knowingly  do  business  with  such  a 
person. 

Subpart  C— Debarment 

§2542.200    Qeneral. 

The  debarring  ofRcial  may  debar  a 
person  for  any  of  the  causes  in 
§  2542.210,  using  procedures 
established  in  §§  2542.220  through 
2542.260.  The  existence  of  a  cause  for 
debarment,  however,  does  not 
necessarily  require  that  the  person  be 
debarred;  the  seriousness  of  the  person's 
acts  or  omissions  and  any  mitigating 


factors  shall  be  considered  in  making 
any  debarment  decision. 


§2542.210   rmium  loi 

Debarment  may  be  imposed  in 
accordance  with  the  provisions  of 
§§2542.200  throudi  2542.260  for 

(a)  Conviction  m  or  dvil  judgmoit  for 

(1)  Commission  of  fi^ud  or  «  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
public  or  private  agreement  or 
transaction; 

(2)  Violation  of  Federal  or  Stale 
antitrust  statutes,  including  those 
proscribing  price  fixing  between 
competitors,  allocation  of  customers 
between  competitors,  and  bid  rigging; 

(3)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  receiving  stolen  property, 
making  false  claims,  or  obstruction  of 
justice;  or 

(4)  Commission  of  any  other  offense 
indicating  a  lack  of  business  integrity  or 
business  honesty  that  seriously  and 
directly  affects  the  present 
responsibility  of  a  person. 

(d)  Violation  of  the  terms  of  a  public 
agreement  or  transaction  so  serious  as  to 
affect  the  integrity  of  an  agency 
program,  such  as: 

(1)  A  willful  faihire  to  perform  in 
accordance  with  the  terms  of  one  or 
more  public  agreements  or  transactions; 

(2)  A  history  of  failure  to  perfonn  or 
of  unsatisfactory  performance  of  one  or 
more  pubJic  agreen»ents  or  transactions; 
or 

(3)  A  willful  violation  of  a  statuton,-  or 
regulatory  provision  or  requirement 
applicable  to  a  public  agreement  or 
transaction. 

•    (c)  Any  of  the  following  causes: 

(1)  A  nonprocurement  debarment  by 
any  Federal  agency  taken  before  October 
1 ,  1988,  the  effective  date  of  the 
Govemmentwide  debarment  and 
suspension  (nonprocurement) 
regulations,  or  a  procurement 
debarment  by  any  Federal  agency  taken 
pursuant  to  48  CFR  part  9.  subpart  9.4; 

(2)  Knowingly  doing  business  with  a 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  person,  in 
connection  with  a  covered  transaction, 
except  as  permitted  in  §2542.130  or 
§2542.140; 

(3)  Failure  to  pay  a  single  substantial 
debt,  or  a  number  of  outstanding  debts 
(including  disallowed  costs  and 
overpayments,  but  not  including  sums 
owed  the  Federal  Government  under  the 
Internal  Revenue  Code)  owed  to  any 
Federal  agency  or  instnunentality, 
provided  the  debt  is  uncontested  by  the 
debtor  or.  if  contested,  provided  that  the 
debtor's  legal  and  administrative 
remedies  have  been  exhausted; 


(4)  Violation  of  a  material  provision  of 
a  voluntary  exclusion  agreement  entered 
into  under  §  2542.270  or  of  any 
settlement  of  a  debarment  or  suspension 
action;  or 

(5)  Violation  of  any  requirement  of 
subpart  F  of  this  part,  relating  to 
providing  a  drug-free  workplace,  as  set 
forth  in  §  2542.530  of  this  part. 

(d)  Any  other  cause  of  so  serious  or 
compelling  a  nature  that  it  affects  the 
present  responsibility  of  a  person. 

§2542.220    Prooedurae. 

The  Corporation  shall  process 
debarment  actions  as  informally  as 
practicable,  consistent  with  the 
principles  of  fundamental  fairness, 
using  the  procedures  in  §§  2542.230 
through  2542.260. 

§2542.230    InvBrtigsUuii  and  retefraL 

Information  concerning  the  existence 
of  a  cause  for  debarment  from  any 
source  shall  be  promptly  reported, 
investigated,  and  referred,  when 
appropriate,  to  the  debarring  ofSdal  for 
consideration.  After  consideration,  the 
debarring  o.fficial  may  issue  «  notice  of 
proposed  debarment. 

§2542^240    Notice  Of  proposed  debannenL 

A  debarment  proceeding  shall  be 
initiated  by  notice  to  the  respondent 
advising; 

(a)  That  debarment  is  being 
considered; 

(b)  Of  the  reasons  for  the  proposed 
debarment  in  terms  sufficient  to  put  the 
respondent  on  notice  of  the  conduct  or 
transaction(s)  upon  which  it  is  based; 

(c)  Of  the  cause(s)  relied  upon  under 
§  2452.210  for  proposing  debarment; 

(d)  Of  the  provisions  of  §§  2542.230 
through  2542.260.  and  any  other 
Corporation  procedures,  if  applicable, 
governing  debarment  derision  making: 
and 

(e)  Of  the  potential  effect  of  a 
debarment. 

§2542.250    Opportunity  to  contest 
proposed  dabannenL 

(a)  Submission  in  opposition.  Within 
30  days  after  receipt  of  the  notice  of 
profjosed  debarment,  the  respondent 
may  submit,  in  person,  in  wTiting,  or 
through  a  representative,  information 
and  argument  in  opposition  to  the 
proposed  debarment. 

(b)  Additional  proceedings  as  to 
disputed  material  facts.  (1)  In  actions 
not  based  upon  a  cooviction  or  civil 
judgment,  if  the  debarring  official  finds 
that  the  respondent's  submission  in 
opposition  raises  a  genuine  dispute  over 
facts  material  to  the  proposed 
debarment,  respondent(s)  shall  be 
afforded  an  opportunity  to  appear  with 

a  representative,  submit  documentary 
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evidence,  present  witnesses,  and 
confront  any  witness  the  agency 
presents. 

(2)  A  transcribed  record  of  any 
additional  proceedings  shall  be  made 
available  at  cost  to  the  respondent,  upon 
request,  imless  the  respondent  and  the 
agency,  by  mutual  agreement,  waive  the 
requirement  for  a  transcript. 

S  2542.260   Debarring  offlciars  decision. 

(a)  No  additional  proceedings 
necessary.  In  actions  based  upon  a 
conviction  or  dvil  judgment,  or  in 
which  there  is  no  genuine  dispute  over 
material  bets,  the  debarring  oHicial 
shall  make  a  decision  on  the  basis  of  all 
the  information  in  the  administrative 
record,  including  any  submission  made 
by  the  respondent.  "Hie  decision  shall  be 
made  within  45  days  after  receipt  of  any 
information  and  argument  submitted  by 
the  respondent,  unless  the  debarring 
official  extends  this  period  for  good 
cause. 

(b)  Additional  proceedings  necessary. 
(1)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  written  findings 
of  fact  shall  be  prepared.  The  debarring 
official  shall  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  and  argument  submitted  by 
the  respondent  and  any  other 
information  in  the  administrative 
record. 

(2)  The  debarring  official  may  refer 
disputed  material  facts  to  another 
official  for  findings  of  fact.  The 
debarring  official  may  reject  any  such 
findings,  in  whole  or  in  part,  only  after 
specifically  determining  them  to  be 
arbitrary  and  capricious  or  clearly 
erroneous. 

(3)  The  debarring  official's  decision 
shall  be  made  after  the  conclusion  of  the 
proceedings  with  respect  to  disputed 
facts. 

(c)  (1)  Standard  of  proof.  In  any 
debarment  action,  the  cause  for 
debarment  must  be  established  by  a 
preponderance  of  the  evidence.  Where 
the  proposed  debarment  is  based  upon 
a  conviction  or  civil  judgment,  the 
standard  shall  be  deemed  to  have  been 
met. 

(2)  Burden  of  proof  The  burden  of 
proof  is  on  the  agency  proposing 
debarment. 

(d)  Notice  of  debarring  official's 
decision.  (1)  If  the  debarring  official 
decides  to  impose  debarment,  the 
respondent  shall  be  given  prompt 
notice: 

(i)  Referring  to  the  notice  of  proposed 
debarment; 

(ii)  Specifying  the  reasons  for 
debarment; 


(iii)  Stating  the  period  of  debarment, 
including  e^ctive  dates;  and 

(iv)  Advising  that  the  debarment  is 
effective  for  covered  transactions 
throi^hout  the  executive  branch  of  the 
Federal  Government  unless  an  agency 
head  or  an  authorized  designee  makes 
the  determination  referred  to  in 
§  2542.130. 

(2)  If  the  debarring  official  decides  not 
to  impose  debarment,  the  respondent 
shall  be  given  prompt  notice  of  that 
decision.  A  decision  not  to  impose 
debaiment  shall  be  without  prejudice  to 
a  subsequent  imposition  of  debarment 
by  any  other  agency. 

i  254X270    Settlement  and  voluntary 
exclution. 

(a]  When  in  the  best  interest  of  the 
Government,  the  Corporation  may,  at 
any  time,  settle  a  debarment  or 
suspension  action. 

(b)  If  a  participant  and  the  agency 
agree  to  a  voluntary  exclusion  of  the 
participant,  such  voluntary  exclusion 
shall  be  entered  on  the  Nonprocurement 
List  (see  subpart  E  of  this  part). 

§  2542.280    Period  of  debarment 

(a)  Debarment  shall  be  for  a  period 
commensurate  with  the  seriousness  of 
the  cause(s).  If  a  suspension  precedes  a 
debarment,  the  suspension  period  shall 
be  considered  in  determining  the 
debarment  period. 

(1)  Debarment  for  causes  other  than 
those  related  to  a  violation  of  the 
requirements  of  subpart  F  of  this  part 
generally  should  not  exceed  three  years. 
Where  circumstances  warrant,  a  longer 
period  of  debarment  may  be  imposed. 

(2)  In  the  case  of  a  debarment  for  a 
violation  of  the  requirements  of  subpart 
F  of  tfiis  part  (see  §  2542.210(c)(5)),  the 
period  of  debarment  shall  not  exceed 
five  years. 

(b)  The  debarring  official  may  extend 
an  existing  debarment  for  an  additional 
period,  if  that  official  determines  that  an 
extension  is  necessary  to  protect  the 
public  interest.  However,  a  debarment 
may  not  be  extended  solely  on  the  basis 
of  the  facts  and  circiunstances  upon 
which  the  initial  debarment  action  was 
based.  If  debarment  for  an  additional 
period  is  determined  to  be  necessary, 
the  procedures  of  §§  2542.230  through 
2542.260  shall  be  followed  to  extend  the 
debarment. 

(c)  The  respondent  may  request  the 
debarring  official  to  reverse  the 
debarment  decision  or  to  reduce  the 
period  or  scope  of  debarment.  Such  a 
request  shall  be  in  writing  and 
supported  by  documentation.  The 
debarring  official  may  grant  such  a 
request  for  reasons  including,  but  not 
limited  to: 


(1)  Newly  discovered  material 
evidence; 

(2)  Reversal  of  the  conviction  or  civil 
judgment  upon  which  the  debarment 
was  based; 

(3)  Bona  fide  change  in  ownership  or 
management; 

(4)  Elimination  of  other  causes  for 
which  the  debarment  was  imposed;  or 

(5)  Other  reasons  the  debarring 
official  deems  appropriate. 

§2542.290    Scope  of  debarment 

(a)  Scope  in  general.  (1)  Debarment  of 
a  person  under  this  part  constitutes 
debarment  of  all  its  divisions  and  other 
organizational  elements  bom  all 
covered  transactions«  unless  the 
debarment  decision  is  limited  by  its 
terms  to  one  or  more  specifically 
identified  individuals,  divisions  or 
other  organizational  elements  or  to 
specific  types  of  transactions. 

(2)  The  aebarment  action  may  include 
any  affiliate  of  the  participant  that  is 
specifically  named  and  given  notice  of 
the  proposed  debarment  and  an 
opportunity  to  respond  (see  §§  2542.230 
through  2542.260). 

(b)  Imputing  conduct.  For  purposes  of 
determining  the  scope  of  debarment, 
conduct  may  be  imputed  as  follows: 

(1)  Conduct  imputed  to  participant. 
The  fraudulent,  criminal  or  other 
seriously  improper  conduct  of  any 
officer,  director,  shareholder,  partner, 
employee,  or  other  individual 
associated  with  a  participant  may  be 
imputed  to  the  participant  when  the 
conduct  occurred  in  coimection  with 
the  individual's  performance  of  duties 
for  or  on  behalf  of  the  participant,  or 
with  the  participant's  knowledge, 
approval,  or  acquiescence.  The 
participant's  acceptance  of  the  benefits 
derived  from  the  conduct  shall  be 
evidence  of  such  knowledge,  approval, 
or  acquiescence. 

(2)  Conduct  imputed  to  individuals 
associated  with  participant.  The 
fraudulent,  criminal,  or  other  seriously 
improper  conduct  of  a  participant  may 
be  imputed  to  any  officer,  director, 
shareholder,  partner,  employee,  or  other 
individual  associated  with  the 
participant  who  participated  in,  knew 
of,  or  had  reason  to  know  of  the 
participant's  conduct. 

(3)  Conduct  of  one  participant 
imputed  to  other  participants  in  a  joint 
venture.  The  fivudulent,  criminal,  or 
other  seriously  improper  conduct  of  one 
participant  in  a  joint  venture,  grant 
pursuant  to  a  joint  application,  or 
similar  arrangement  may  be  imputed  to 
other  participants  if  the  conduct 
occurred  for  or  on  behalf  of  the  joint 
venture,  grant  pursuant  to  a  joint 
application,  or  simila^arrangement  or 
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with  the  koowledge.  approval,  or 
acquiescenca  al  dMM  participants. 
Acceptanoe  of  tha  baneiits  derived  Irani 
the  conduct  clMdl  be  evideace  of  such 

knowledge,  approval,  or  acquiescence. 

Subpart  D--Susp««aion 
§2542.300    Ganaral. 

(a)  The  su^wndiog  officiai  may 
su^iend  a  pereon  fiar  any  of  the  causes 
in  §  2542.310  usi^  procures 
established  in  §§  2542.320  through 
2542.350. 

(b)  Suspensaoa  is  a  serious  action  to 
be  impo^  only  wrhea: 

(1)  There  exists  adequate  evidence  of 
one  or  man  of  the  causes  set  out  in 
§2542.320:  and 

(2)  Inunediate  actioa  is  necessary  to 
protect  the  puhiic  interest 

(c)  In  asawaiug  tba  adequacy  of  the 
evidence,  the  agency  should  ansider 
how  much  infionnation  is  available, iiow 
credible  it  is  given  tlie  ciiciBastancas, 
whether  or  not  important  aUegattons  are 
corroborated,  and  what  infawuues  can 
reasonably  ba  drawn  asa  resuh.  This 
assessment  should  induda  an 
examination  of  basic  documents  such  as 
grants,  cooperative  agreements,  loan 
authorizations,  and  contracts. 


§2542.310    Causes  for  suapension. 

(a)  Sucpauiun  may  ba  imposed  in 
accordance  with  die  provisions  of 
§§2542.300  thraui^  2542.350  upon 
adequate  evideooe: 

(1)  To  saspeot  the  coamnission  of  an 
offense  Itstad  in  $  2542.300^);  or 

(2)  That  a  cause  far  ddminmit  under 
§  2542.300  may  exist. 

(b)  IndidmaBt  shall  constitute 
adequate  ovidanca  for  purposes  of 
suspension  actions. 


§2542.3a0 

(a)  Invest^tion  and  refennl. 
Information  concemuig  the  existence  of 
a  cause  ior  suspension  from  any  souice 
shall  be  promptly  vepated.  inrest^tad. 
and  referred,  when  appropriate,  lo  the 
suspending  oCBciy  far  consideration. 
After  oonsidandon.  the  suqiending 
official  may  issue  a  notice  af 
suspensaon. 

(b)  Deciskmmaidng  process.  The 
Corporation  shall  pgooass  suspension 
actions  as  iaiofaally  as  practicable, 
consistent  with  principles  of 
fundamental  iaimess,  usiag  the 
proceduKSS  in  $§  2541.330  through 
2542.350. 

§2542.390   Notioaofsuapenakm. 

When  a  respondent  is  suspended, 
notice  shall  imaediatelj  be  given: 

(a)  That  suspaasion  bias  been 
imposed; 


(b)  That  the  saspensian  is  based  on  an 
indictment,  oonvictian,  or  other 
adequate  •vidance  that  the  laspondent 
has  comaiktad  irregularitin  aerioody 
reflecting  on  the  propriety  of  farther 
Federal  Government  dealings  with  the 
respondent; 

(c)  Describing  any  such  irregularities 
in  terras  sufiidant  to  put  the  lespondent 
on  notice  without  disclosing  die  Federal 
Govemnwnt's  evidence; 

(d)  Of  the  causefs)  relied  upon  under 
§  2542  JIO  far  imposing  suspension; 

(ej  That  the  suspension  is  for  a 
temporary  period  pending  the 
completion  of  an  invest^tion  or 
ensuing  legal,  debarment,  or  Program 
Fraud  Civil  Remedies  Act  proceedings; 

(fl  Of  the  provisions  of  §S  2542.330 
through  2S42.3S0  and  any  other 
Corporation  procedures,  if  applicable, 
governing  su^)ension  dedsjonmaking; 
and 

(g)  Of  the  effect  of  the  suspension. 

§2S4S.M0   OppeituiiltUBcenlaet 
auapenaion. 

(a)  SoinussHui  in  opposition.  Within 
30  days  after  receipt  of  the  notice  of 
su^enaon,  the  raspandant  nay  submit, 
in  parson,  in  writing,  or  through  a 
representative,  infannation  mA 
argument  in  opposition  lo  the 
suspension. 

(b)  Additional  proceedings  as  to 
disputed  material  JuOs.  (1]  If  the 
suspendBng  official  finds  that  the 
respondent's  suhmissaon  in  opposition 
raises  a  genuine  dispute  over  facts 
material  to  the  suspension, 
respondent's)  shall  ba  afforded  ^n 
opportunity  to  appear  with  a 
reprasentatiwa,  submit  documentary 
evidenoe,  present  witnesses,  and 
confront  any  witness  the  agency 
presents,  unless: 

(i)  The  action  is  based  on  an 
indictment,  conviction  or  civil 
judgment;  or 

(ii)  A  dateraiination  is  made,  on  ^he 
basis  of  Department  of  Justice  advice, 
that  the  substamial  interests  of  the 
Federal  Government  in  pending  or 
contemplated  legal  prooedings  based 
on  the  same  fads  as  the  suspension 
would  be  pre|udioed. 

(2)  A  transcribed  record  of  any 
additional  prooeedin§s  shall  be 
prepared  and  made  available  at  co^  to 
the  respondent,  upon  request,  unless  the 
respondent  and  the  agency,  by  mutual 
agreement,  waive  the  requirement  fare 
transcript 


debatement  or  may  laeve  it  in  faroe. 
However,  a  dedsion  to  modify  or 
terminate  the  suspensiaB  shall  be 
without  pwyedice  te  the  subsequent 
imposition  of  uspanaian  by  any  agency . 
The  dadsiaB  shall  be  randarad  in 
accordance  with  the  foUoMring 
provisions. 

(a)  No  additional  proceedings 
necessary,  fai  acdons:  Based  on  an 
indidnient,  convictian.  or  civil 
judgment;  in  vAoA  there  is  no  genuine 
dispute  over  material  fads;  or  in  which 
additional  proceedings  to  detomine 
disputed  material  facts  teve  been 
denied  on  the  basis  of  Etepartment  of 
Justice  advice,  the  sospentiing  offidal 
shall  make  a  dedsion  on  the  basis  of  all 
the  information  in  the  administrative 
record,  includiag  aoy  sulmiission  made 
by  the  respondent,  llie  dedaon  cK^U  be 
made  within  45  days  after  receipt  of  any 
information  and  aigiunent  submitted  by 
the  respondent,  unless  the  suspending 
offidal  extends  this  period  for  good 
cause. 

(b)  Additional  proceeding  necessary. 
(1)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  fads,  written  findings 
of  fad  shall  be  prepared.  The 
suspending  ofiidal  shall  base  the 
decision  on  die  facts  as  found,  together 
with  any  information  and  ai:gument 
submitted  by  the  respondent  and  any 
other  information  in  the  administrative 
record. 

(2)  The  suspending  ofBdal  may  refer 
matters  involving  disputed  material 
facts  to  another  offidal  for  findings  of 
fact.  The  suspending  official  may  refed 
any  such  findings,  in  whole  or  in  part, 
only  after  spedfically  detemnnii^  them 
to  be  arbitrary  or  capridous  or  dearly 
erroneous. 

(c)  Notice  of  suspending  official's 
decision.  Prompt  written  notice  of  the 
suspending  ofTicial's  dedsion  shall  be 
sent  to  the  respondent. 


§2542.350   SuapandingeMciai'a4 

The  suspending  official  may  modify 
or  terminate  the  saspension  (far 
example,  see  §  2542.2Sa(c)  for  reeso 
for  redudi^  the  period  or  scope  of 


§2S42.3n  nwtedoii 

(a)  Suspension  shaH  be  fare 
temporary  period  pending  the 
compfation  of  an  investigation  or 
ensuing  (ef^i.  debarmeiit,  or  Program 
Fraud  Civil  Remedies  Ad  fHoceedings, 
unless  terminated  sooner  1^  tte 
suspending  offidai  or  as  provided  in 
paragraph  (b)  of  diis  sedion. 

(b)  If  Jegai  or  administrative 
procaediiigs  are  not  initiated  widun  12 
months  after  the  date  of  the  suspension 
notioe.  the  suspension  shall  ba 
terminated  unless  aa  AssistenI  Atlemey 
General  or  United  Stales  Attorney 
requests  ite  extension  in  writiqg,  in 
which  case  it  may  be  extended  far  an 
additional  six  months.  In  no  eeanl  may 
a  suspraision  extend  hayand  M  anMhs, 
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unless  such  proceedings  have  been 
initiated  within  that  period. 

(c)  The  suspending  official  shall 
notify  the  Department  of  Justice  of  an 
impending  termination  of  a  suspension, 
at  least  30  days  before  the  12-month 
period  expires,  to  give  that  Department 
an  opportunity  to  request  an  extension. 

S2S42.370   Scope  of  suspension. 

The  scope  of  a  suspension  is  the  same 
as  the  scope  of  a  debarment  (see 
§  2542.290)  except  that  the  procedures 
of  §§  2542.320  through  2542.350  shall 
be  used  in  imposing  a  suspension. 

Subpart  E— Rasponsibilities  of  GSA, 
Agency  and  Participants 

§2542.400    Q8A  rssponsibilKlM. 

(a)  In  accordance  with  the  0MB 
guidelines,  GSA  shall  compile, 
maintain,  and  distribute  a  list  of  all 
persons  who  have  been  debarred, 
suspended,  or  voluntarily  excluded  by 
agencies  under  Executive  Order  12549 
and  this  part,  and  those  who  have  been 
determined  to  be  ineligible. 

(b)  At  a  minimum,  this  list  shall 
indicate: 

(1)  The  names  and  addresses  of  all 
debarred,  suspended,  ineligible,  and 
voluntarily  excluded  persons,  in 
alphabetical  order,  with  cross-references 
when  more  than  one  name  is  involved 
in  a  single  action; 

(2)  The  type  of  action; 

(3)  The  cause  for  the  actionr 

(4)  The  scope  of  the  action; 

(5)  Any  termination  date  for  each 
listing;  and 

(6)  The  agency  and  name  and 
telephone  number  of  the  agency  point  of 
contact  for  the  action. 

§2542.410    Corporation  responsibilities. 

(a)  The  agency  shall  provide  GSA 
vtrith  current  information  concerning 
debarments,  suspension,  determinations 
of  ineligibility,  and  voluntary 
exclusions  it  has  taken.  Until  February 
18, 1989,  the  agency  shall  also  provide 
GSA  and  0MB  with  information 
concerning  all  transactions  in  which  the 
Corporation  has  granted  exceptions 
imder  §2542.130  i)ermitting 
participation  by  debarred,  suspended,  or 
voluntarily  excluded  persons. 

(b)  Unless  an  alternative  schedule  is 
agreed  to  by  GSA,  the  agency  shall 
advise  GSA  of  the  information  set  forth 
in  §  2542.400(b)  and  of  the  exceptions 
granted  under  §  2542.130  within  five 
working  days  after  taking  such  actions. 

(c)  The  agency  shall  direct  inquiries 
concerning  listed  persons  to  the  agency 
that  took  the  action. 

(d)  Agency  officials  shall  check  the 
Nonprocurement  List  before  entering 


covered  transactions  to  determine 
whether  a  participant  in  a  primary 
transaction  is  debarred,  suspended, 
ineligible,  or  voluntarily  excluded. 

(e)  Agency  officials  snail  check  the 
Nonprocurement  List  before  approving 
principals  or  lower  tier  participants 
whereagency  approval  of  the  principal 
or  lower  tier  participant  is  required 
under  the  terms  of  the  transaction,  to 
determine  whether  such  principals  or 
participants  are  debarred,  suspended, 
ineligible,  or  voluntarily  excluded. 

§2542.420    Participants' responsibilities. 

(a)  Certification  by  participants  in 
primary  covered  transactions.  Each 
participant  shall  submit  the  certification 
in  Appendix  A  of  this  part  for  it  and  its 
principals  at  the  time  the  participant 
submits  its  proposal  in  connection  with 
a  primary  covered  transaction,  except 
that  States  need  only  complete  such 
certification  as  to  their  principals. 
Participants  may  decide  the  method  and 
frequency  by  which  they  determine  the 
eligibility  of  their  principals.  In 
addition,  each  participant  may,  but  is 
not  required  to,  check  the 
Nonprocurement  List  for  its  principals. 
Adverse  information  on  the  certification 
will  not  necessarily  result  in  denial  of 
participation.  However,  the 
certification,  and  any  additional 
information  pertaining  to  the 
certification  submitted  by  the 
participant,  shall  be  considered  in  the 
administration  of  covered  transactions. 

(b)  Certification  by  participants  in 
lower  tier  covered  transactions.  (1)  Each 
participant  shall  require  participants  in 
lower  tier  covered  transactions  to 
include  the  certification  in  Appendix  B 
of  this  part  for  it  and  its  principals  in 
any  proposal  submitted  in  connection 
with  such  lower  tier  covered 
transactions. 

(2)  A  participant  may  rely  upon  the 
certification  of  a  prospective  participant 
in  a  lower  tier  covered  transaction  that 
it  and  its  principals  are  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction 
by  any  Federal  agency,  unless  it  knows 
that  the  certification  is  erroneous. 
Participants  may  decide  the  method  and 
frequency  by  which  they  determine  the 
eligibility  of  their  principals.  In 
addition,  a  participant  may,  but  is  not 
requited  to,  check  the  Nonprocurement 
List  for  its  principals  and  for 
partiopants. 

(c)  Changed  circumstances  regarding 
certification.  A  participant  shall  provide 
immediate  written  notice  to  Corporation 
if  at  any  time  the  participant  learns  that 
its  certification  was  erroneous  when 
submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 


Participants  in  lower  tier  covered 
transactions  shall  provide  the  same 
updated  notice  to  the  participant  to 
which  it  submitted  its  proposals. 

Sut>part  F— Drug-Free  Woilcplace 
Requirements  (Grants) 

§2542.500    Purpose. 

(a)  The  purpose  of  this  subpart  is  to 
carry  out  Uie  Drug-Free  Workplace  Act 
of  1988  (41  U.S.C.  701  et  seq.)  by 
requiring  that — 

(1)  A  grantee,  other  than  an 
individual,  shall  certify  to  the  agency 
that  it  will  provide  a  drug-free 
workplace; 

(2)  A  grantee  who  is  an  individual 
shall  certify  to  the  agency  that,  as  a  . 
condition  of  the  grant,  he  or  she  will  not 
engage  in  the  unlawful  manufactiu^, 
distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  in 
conducting  any  activity  with  the  grant. 

(b)  Requirements  implementing  the 
Drug-Free  Workplace  Act  of  1988  for 
contractors  with  the  agency  are  found  at 
48  CFR  part  9,  subpart  9.4,  part  23, 
subpart  23.5,  and  part  52,  subpart  52.2. 

§2542.510    Definitions. 

(a)  Except  as  amended  in  this  section, 
the  deHnitions  of  §  2542.20  apply  to  this 
subpart. 

(b)  For  purposes  of  this  subpart — 

(1)  Controlled  substance.  The  term 
contmlled  substance  means  a  controlled 
substance  in  schedules  I  through  V  of 
the  Controlled  Substances  Act  (21 
U.S.C.  812),  and  as  further  defined  by 
regulation  at  21  CFR  1308.11  through 
1308.15; 

(2)  Conviction.  The  term  conviction 
means  a  finding  of  guilt  (including  a 
plea  of  nolo  contendere)  or  imposition 
of  sentence,  or  both,  by  any  judicial 
body  chai^ged  with  the  responsibility  to 
determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

(3)  Criminal  drug  statute.  The  term 
criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving 
the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any 
controlled  substance; 

(4)  Drug-free  workplace.  The  term 
drug-free  workplace  means  a  site  for  the 
performance  of  work  done  in 
connection  with  a  specific  grant  at 
which  employees  of  the  grantee  are 
prohibited  from  engaging  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a 
controlled  substance; 

(5)  Employee,  (i)  The  term  employee 
means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of 
work  under  the  grant,  including: 

(A)  All  direct  charge  employees; 
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(B)  All  indirect  charge  employees, 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the 
grant;  and 

(CI  Temporary  personnel  and 
consultants  who  are  directly  engaged  in 
the  performance  of  work  under  the  grant 
and  who  are  on  the  grantee's  payroll. 

(ii)  This  definition  does  not  include 
workers  not  on  the  payroll  of  the  grantee 
(e.g.,  volunteers,  even  if  used  to  meet  a 
matching  requirement;  consultants  or 
independent  contractors  not  on  the 
payroll;  or  employees  of  subreci plants 
or  subcontractors  in  covered 
workplaces); 

(6)  Federal  agency  lor  agency).  The 
term  federal  agency  (or  agency)  means 
any  United  States  executive  department, 
military  department,  government 
corporation,  government  controlled 
corporation,  any  other  establishment  in 
the  executive  branch  (including  the 
Executive  Office  of  the  President),  or 
any  independent  regulatory  agency; 

(7)  Grant.  The  term  grant  means  an 
award  of  financial  assistance,  including 
a  cooperative  agreement,  in  the  form  of 
money,  or  property  in  lieu  of  money,  by 
a  Federal  agency  directly  to  a  grantee.  " 
The  term  grant  includes  block  grant  and 
entitlement  grant  programs,  whether  or 
not  exempted  from  coverage  under  the 
grants  management  government-wide 
common  rule  on  uniform  administrative 
requirements  for  grants  and  cooperative 
agreements.  The  term  does  not  include 
technical  assistance  that  provides 
services  instead  of  money,  or  other 
assistance  in  the  form  of  loans,  loan 
guarantees,  interest  subsidies, 
insurance,  or  direct  appropriations;  or 
any  veterans'  benefits  to  individuals, 
i.e.,any  benefit  to  veterans,  their 
families,  or  survivors  by  virtue  of  the 
service  of  a  veteran  in  the  Armed  Forces 
of  the  United  States; 

(8)  Grantee.  The  term  grarttee  means 
a  person  who  applies  for  or  receives  a 
grant  directly  from  a  Federal  agency 
(except  another  Federal  agenc:y); 

(9)  Individual.  The  term  individual 
means  a  natural  person; 

(10)  State.  The  term  State  means  any 
of  the  States  of  the  United  States,  the  ' 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
Stales,  or  any  agency  of  a  State, 
exclusive  of  institutions  of  higher 
education,  hospitals,  and  units  of  local 
government.  A  State  instrumentality 
will  be  considered  part  of  the  State 
government  if  it  has  a  written 
determination  from  a  State  government 
that  such  State  considers  the 
instrumentality  to  be  an  ngency  of  the 
Slate  government. 


§2542.520    Coverage. 

(a)  This  subpart  applies  to  any  grantee 
of  the  agency. 

(b)  This  subpart  applies  to  any  grant, 
except  where  application  of  this  subpart 
would  be  inconsistent  with  the 
international  obligations  of  the  United 
States  or  the  laws  or  regulations  of  a 
foreign  government.  A  determination  of 
such  inconsistency  may  be  made  only 
by  the  agency  head  or  his/her  designee. 

(c)  The  provisions  of  subparts  A,  B,  C, 
D  and  E  of  this  part  apply  to  matters 
covered  by  this  subpart,  except  where 
specifically  modified  by  this  subpart.  In 
the  event  of  any  conflict  between 
provisions  of  this  subpart  and  other 
provisions  of  this  part,  the  provisions  of 
this  subpart  are  deemed  to  control  with 
respect  to  the  implementation  of  drug- 
free  workplace  requirements  concerning 
grants. 

§  2542.530  Grounds  for  suspension  of 
payments,  suspension  or  termination  of 
grants,  or  suspension  or  debarment 

A  grantee  shall  be  deemed  in 
violation  of  the  requirements  of  this 
subpart  if  the  agency  head  or  his  or  her 
official  designee  determines,  in  writing, 
that— 

(a)  The  grantee  has  made  a  false 
certification  under  §  2542.560; 

(b)  With  respect  to  a  grantee  other 
than  an  individual — 

(1)  The  grantee  has  violated  the 
certification  by  failing  to  carry  out  the 
requirements  of  paragraphs  (A)  (a)-(g) 
and/or  (B)  of  the  certification  (Alternate 
I  in  Appendix  C  of  this  part);  or 

(2)  Such  a  number  of  employees  of  the 
grantee  have  been  convicted  of 
violations  of  criminal  drug  statutes  for 
violations  occurring  in  the  workplace  as 
to  indicate  that  the  grantee  has  failed  to 
make  a  good  faith  effort  to  provide  a 
drug-free  workplace;  or 

(c)  With  respect  to  a  grantee  who  is  an 
individual — 

(1)  The  grantee  has  violated  the 
certification  by  failing  to  carry  out  its 
requirements  (.'Mternate  II  of  Appendix 
C  of  this  part);  or 

(2)  The  grantee  is  convicted  of  a 
criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct 
of  any  grant  activity. 

§2542.540    Effect  of  violation. 

(a)  In  the  event  of  a  violation  of  this 
subpart  as  provided  in  §  2542.520.  and 
in  accordance  with  applicable  law,  the 
grantee  shall  be  subjet.!  td  one  or  more 
of  the  following  actions: 

(1)  Suspension  of  payments  under  the 
grant; 

(2)  Suspension  or  termination  of  the 
grant;  and 


(3)  Suspension  or  debarment  of  the 
grantee  under  the  provisions  of  this 
part. 

(b)  Upon  issuance  of  any  final 
decision  under  this  part  requiring 
debarment  of  a  grantee,  the  debarred 
grantee  shall  be  ineligible  for  award  of 
any  grant  from  any  Federal  agency  for 
a  period  specified  in  the  decision,  not 
to  exceed  five  years  (see 
§  2542.280(a)(2)). 

§2542.550    Exception  provfsion. 

The  agency  head  may  waive  with 
respect  to  a  particular  grant,  in  writing, 
a  suspension  of  payments  under  a  grant, 
suspension  or  termination  of  a  grant,  or 
suspension  or  debarment  of  a  grantee  if 
the  agency  head  determines  that  such  a 
waiver  would  be  in  the  public  interest 
This  exception  authority  cannot  be 
delegated  to  any  other  official. 

§2542.560    Certmcation  requirements  and 
procedures. 

(a)  (1)  As  a  prior  condition  of  being 
awarded  a  grant,  each  grantee  shall 
make  the  appropriate  certification  to  the 
Federal  agency  providing  the  grant,  as 
provided  in  Appendix  C  of  this  part. 

(2)  Grantees  are  not  required  to  make 
a  certification  in  order  to  continue 
receiving  funds  under  a  grant  awarded 
before  March  18, 1989,  or  under  a  no- 
cost  time  extension  of  such  a  grant. 
However,  the  grantee  shall  make  a  one- 
time drug-free  workplace  certification 
for  a  non-automatic  continuation  of 
such  a  grant  made  on  or  after  March  18 
1989. 

(b)  Except  as  provided  in  this  section, 
all  grantees  shall  make  the  required 
certification  for  each  grant.  For 
mandatory  formula  grants  and 
entitlements  that  have  no  application 
process,  grantees  shall  submit  a  one- 
time certification  in  order  to  continue 
receiving  awards. 

(c)  A  grantee  that  is  a  State  may  elect 
to  make  one  certification  in  each 
Federal  fiscal  year.  States  that 
previously  submitted  an  annual 
certification  are  not  required  to  make  a 
certification  for  Fiscal  Year  1990  until 
lune  30,  1990.  Except  as  provided  in 
paragraph  (d)  of  this  section,  this 
certification  shall  cover  all  grants  to  ail 
State  agencies  from  any  Federal  agency. 
The  State  shall  retain  the  original  of  this 
statewide  certification  in  its  Governor  s 
office  and,  prior  to  grant  award,  shall 
ensure  that  a  copy  is  submitted 
individually  with  respect  to  each  grant, 
unless  the  Federal  agency  has 
designated  a  central  location  for 
submis.sion. 

(d)  (1 )  The  Governor  of  a  State  ma\ 
exclude  certain  State  agencies  from  th*- 
statewide  certification  and  authorize 
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these  agencies  to  submit  their  own 
certifications  to  Federal  agencies.  The 
statewide  certification  shall  name  any 
State  agencies  so  excluded. 

(2)  A  State  agency  to  which  the 
statewide  certification  does  not  apply, 
or  a  State  agency  in  a  State  that  does  not 
have  a  statewide  certiBcation,  may  elect 
to  make  one  certification  in  each 
Federal  fiscal  year.  State  agencies  that 
previously  submitted  a  State  agency 
certification  are  not  required  to  make  a 
certiHcation  for  Fiscal  Year  1990  until 
June  30. 1990.  The  State  agency  shall 
retain  the  original  of  this  State  agency- 
wide  certification  in  its  central  office 
and,  prior  to  grant  award,  shall  ensure 
that  a  copy  is  submitted  individually 
with  respect  to  each  grant,  unless  the 
Federal  agency  designates  a  central 
location  for  submission. 

(3)  When  the  work  of  a  grant  is  done 
by  more  than  one  State  agency,  the 
certification  of  the  State  agency  directly 
receiving  the  grant  shall  be  deemed  to 
certify  compliance  for  all  workplaces, 
including  those  located  in  other  State 
agencies. 

(e)  (1)  For  a  grant  of  less  than  30  days 
performance  duration,  grantees  shall 
have  this  fmlicy  statement  and  pro-am 
in  place  as  soon  as  possible,  but  in  any 
case  by  a  date  prior  to  the  date  on  which 
performance  is  expected  to  be 
completed. 

(2j  For  a  grant  of  30  days  or  more 
performance  duration,  grantees  shall 
have  this  policy  statement  and  program 
in  place  within  30  days  after  award. 

(3)  Where  extraordinary 
circumstances  warrant  for  a  specific 
grant,  the  grant  officer  may  determine  a 
different  date  on  which  the  policy 
statement  and  program  shall  be  in  place. 

i  2S42.570    Reporting  of  and  emptoyee 
sanctiona  for  convlettons  of  criminal  drug 


(a)  When  a  grantee  other  than  an 
individual  is  notified  that  an  employee 
has  been  convicted  for  a  violation  of  a 
criminal  drug  statute  occurring  in  the 
workplace,  it  shall  take  the  following 
actions: 

(1)  Within  10  calendar  days  of 
receiving  notice  of  the  conviction,  the 
grantee  shall  provide  written  notice, 
including  the  convicted  employee's 
position  title,  to  every  grant  officer,  or 
other  designee  on  whose  grant  activity 
the  convicted  employee  was  working, 
unless  a  Federal  agency  has  designated 
a  central  point  for  the  refxipt  of  such 
notifications.  Notification  shall  include 
the  identification  numbers)  for  each  of 
the  Federal  agency's  affected  grants. 

(2)  Within  30  calendar  days  of 
receiving  notice  of  the  conviction,  the 
firantee  shall  do  the  following  with 


respect  to  the  employee  who  was 
convicted: 

(i)  TaVe  appropriate  personnel  action 
against  the  employee,  up  to  and 
including  termination,  consistent  with 
requirements  of  the  Rehabilitation  Act 
of  1973.  as  amended;  or 

(ii)  Require  the  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  State,  or  local  health  law 
enforoement,  or  other  appropriate 
agency. 

(b)  A  grantee  who  is  an  individual 
who  i>  convicted  for  a  violation  of  a 
criminal  drug  statute  occurring  during 
the  conduct  of  any  grant  activity  shall 
report  the  conviction,  in  writing,  within 
10  calendar  days,  to  his  or  her  Federal 
agency  grant  officer,  or  other  designee, 
unless  the  Federal  agency  has 
designated  a  central  point  for  the  receipt 
of  such  notices.  Notification  shall 
include  the  identification  number(s]  for 
each  of  the  Federal  agency's  affected 
grants.^ 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0991- 
0002). 

Appendix  A  To  Part  2542— Certification 
Regarding  Debwmeni.  Suspension,  And 
Other  Responsibility  Matters — Primarily 
Coverad  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  Tke  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certiHcation  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  detennined  that  the 
prospactivo  primary  participant  knowingly 
rendetcd  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  whom  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  th^t  its 
{;ertifitati()n  was  erroneous  when  submitted 
or  has  bec»)me  erroneous  by  reason  of 
rhsngf  d  circumstances. 


5.  The  terms  "covered  transaction." 
"debaired,"  "suspended."  "ineligible," 
"lower  tier  covered  transaction," 
"participant."  "person."  "primary  covered 
transadion."  "principal."  "proposal,"  and 
"voluntarily  excluded,"  as  used  in  this 
clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may -contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  eater  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  from 
participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  *■ 
agency  entering  into  this  transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  subnutting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Deliannent, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  by  the  department  or 
agency  entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction, 
unless  it  knows  that  the  certification  is  . 
erroneous.  A  participant  may  decide  the 
method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals. 
Each  participant  may.  but  is  not  required  to. 
check  the  Nonprociuement  List. 

9.  Nothing  contained  in  the^foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  Imsiness 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded 
from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

Certification  Begarding  Debannent 
Suspension,  and  Other  Besponsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowl^ge  and 
belief,  that  it  and  its  principals: 

(d)  Are  not  presently  debarred,  suspended, 
proposed  fur  debarment,  declared  inelig;ible. 
or  voluntarily  pjtcludod  from  covered 
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Iriinsactions  by  any  FpdnraWfparimont  or 
rtgi;ncy; 

(b)  Have  not  within  a  threp-ypdr  poriod 
pn'CPdipg  this  proposal  bepn  (  orvii  tpii  of  or 
hiid  a  civil  judgment  renderpd  HRainst  them 
tor  (.ommission  of  fraud  <jr  a  criminal  offi>n-;e 
in  1  onnin  lion  with  obtaining.  attPniptinp  to 
obtain,  or  performing  a  public.  (Fedpral.  Slate 
or  IrKa!)  transartion  or  contract  iinder  a 
public  transaction;  violation  of  Federal  or 
.State  antitrust  statutes  or  commission  of 
pnibpzzlement.  theft,  forgery,  briberv-. 
f.ilsification  or  dc^struction  of  ret  ords.  making 
false  statenipnts.  cjr  receiving  stolen  propiTtv; 

(c)  .Are  not  presomly  indi(.ted  for  or 
otherwise  criminally  or  civilly  charged  bv  a 
governmental  entity  (Federal.  State  or  jix  al) 
with  commission  of  anv  of  the  offenses 
••nume.'ated  in  paragraph  (Dlb)  ut  this 

I  ertification:  and 

111)  Ha\p  n(jt  within  a  three-year  period 
pri'fedjng  this  application 'proposal  has  one 
nr  more  public  transactions  (Federal.  State  or 
1"(  al)  terminated  lor  cause  or  rfefaiilt. 

(li)  Where  the  prospective  primary 
participant  is  unable  lo  cenify  to  anv  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attai  h  an 
evplanatlon  to  this  proposal. 

Appendix  B  To  Part  Z-Wa— Certification. 
Regarding  Debarment.  Suspcn.sion. 
Ineligibility,  and  Voluntary  Exclu.sion— 
Lower  Tier  Covered  Transaction.s 

In-itnidinns  for  Cfrlifirtition 

1.  By  signing  and  submitting  this  j)rupMs,..l. 
the  prospe(.tive  lower  t;er  pi:iti(  ipar.t  is 
p-m  idjng  Ihe  c  ertific  a'^o::  set  out  below. 
.  2.  The  I  ertific  ation  in  this  c  lause  is  a 
m.iteiia!  lepresentalion  of  fat  t  upon  whii  h 
reliance  wfis  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  pros-pectivp  lower  tier  partii  ipaiit 
knowingly  rendered  an  e.Tiineous 
I  ertification.  in  addition  to  other  remeiiii  s 
available  to  the  Federal  (jovi'rnnjent.  the 
department  or  agent  y  v.  itii  which  this 
transaction  originated  ma\  pursue  available 
remedies,  iiu  luiiij'.g  s..v]-ii>ns)on  ar.d'or 
debarment. 

3.  The  p:ospei  tive  lov\er  tier  |l,irtii  ijiiut 
shall  provide  immedialo  written  notice  to  the 
perso:.  to  wliic  h  this  proposd!  is  suliniitled  if 
.il  any  time  the  prospective  lov\ifr  tier 
participant  learns  that  its  certifn  ation  was 
erroneous  when  submitted  or  has  tvi  on^.e 
erroneous  bv  reason  o)  (  hii.'-.g''d 

1  in  umst.inc  PS. 

4.  Thi>  terms  "covered  trans.ii  lion." 
"def),irred,"  "suspended."  "ine!ig;i)le." 

lower  tier  covered  transai  tion.  " 
"pa.'-ticip.mt."  "person."  "primarv  i  oveieii 
tians.il  tion."  "princijial."  "proposal."  and 
"voluntarily  e.xcluded,"  as  used  in  this 
<  lause.  ha\  e  the  meanings  set  out  in  the 
Definitions  and  (Coverage  sf>(tio!<s  of  rules 
implementing  Executive  Order  i:;S4'l.  You 
may  conl.ii  t  the  person  to  whu  h  this 
jiroposal  is  submitted  forassjsiani  ••  in 
obtaining  a  copy  of  those  regii!;itions. 

.S.  The  prospective  lower  tiir  p:irtii  ip.iijt 
."gret-s  1)\  si.'bmitling  this  proposal  th.it. 
should  the  jiroposed  (o\ere()  tta;;sai  tion  !>(» 
eiitifred  into,  it  shall  not  knowiuglv  enter  into 
any  lower  tienovered  trai*Nai  tion  v\ith  a 
p'Tson  who  is  defi.irreil.  sirpriKint  dei  larr'd 


ir.''ligib|p.  or  voluntarily  e.xcluded  from 
participation  in  this  covered  transaction, 
unless  authorized  by  the  depart.ment  or 
agency  with  which  thi.s  transaction 
originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  bv  submitting  this  proposal 
that  it  will  include  this  clause  titled    * 
"Ortification  Reganfing  Debarment. 
.Suspension.  Ineligibilitv  and  Voluntary 
lixclusion — Lower  Tier  Covered 
Transaction.  '  without  modifu  ation.  in  all 
lower  tier  covered  transactions  and  in  ajj 
solicitations  for  lower  tier  covered 
trctnsactioHS. 

7.  A  participant  in  a  covp^-d  transaction 
may  rely  upon  a  certification  of  a  prospec  tive 
participant  in  a  lower  tier  covered 

transac  lion  that  it  is  not  debam-d. 
suspended,  ineligible,  or  voluntarilv 
exc  luded  frcjm  the  covered  transaction, 
unless  it  knows  that  the  cPrti!~:cation  is 
I'rror.eous.  A  participant  may  decide  the 
method  and  frequency  by  whi;  h  it 
drlermines  the  eligibility  of  its  princ  ipals. 
Each  participant  may.  but  is  not  required  to. 
I  heck  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall 
be  constpjpd  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certifuation  required  bv  this  i  l.iiise. 
The  knowledge  and  infcjmiation  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  posspsseci  In  a  prudent 
person  in  tlip  ordinary  course  of  bi.s-.ness 
dealings. 

9.  Ex(  ept  foi  transH'  tioiis  authorizei!  under 
piiragraph  5  of  these  iiisiructions.  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  i'  suspended, 
debanc'd.  ineligible,  or  voluntarilv  excluded 
trom  participation  in  this  transaction,  in 
addition  to  other  n>medips  available  to  the 
Federal  Government,  the  department  of 
agency  with  which  this  transaction 
originated  may  pursue  avail.ible  remedies, 
including  suspension  and  or  debarment. 

Onifirtilion  Begnrding  Dfhirnirnt. 
Suspension.  Infli^ihiiity  nnd  Vnhininn 
Exclusion— Lrnyfr  Tit-r  Covfn-d  Tnmsactions 

(1)  The  prospective  lower  tier  participant 

1  ertiHes,  by  submission  of  this  p-oposal.  that 
neither  it  nor  its  principals  is  p.'csimtly 
debarred,  suspended,  proposeri  for 
debarment,  declared  ineligible,  or  .oluntarily 
excluded  from  participation  in  this 
transai  tion  fjy  any  F'ederal  (fepartment  or 
agency. 

(2)  Where  the  prospin  ti\  e  lovver  In  r 
jiartiiipant  is  unable  to  i  ertifv  toa.iy  of  the 
statements  in  this  certifu  ation.  sui  h 
prospective  partii  ipant  shall  ,:ttai  h  an 
e\])lrtnation  to  this  prop<is.)| 

Appendix  C  to  Part  2542— Cert ificstion 
Regarding  Drug-Free  Workplace 
Requirements 

histnu  '.inns  for  f>rt;Ta  (I'.ion 

1.  Bv  signing  and'or  siib'-;;!iing  this 
,ippli(  ation  or  grant  agreenavii.  the  j'rantee  is 
providing  the  (crlitK  ation  set  out  below. 

2.  The  c  ertifit  ation  m  I  out  belov\  is  a 
uMteria!  representation  of  fai  I  ujion  whic  h 
n-lia:''  (■  is  iil.id'd  when  the  agen,  v  .-iw.irds 


the  grant.  If  it  is  later  detemiined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act.  the  agency,  in  addition  to  anv  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

A.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

5.  Workplaces  under  grants,  for  gra niches 
other  than  individuals,  need  not  be  idenlififd 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  ti 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  kf  p 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requiremrnts. 

f>  Workplace  identifications  must  incljde 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  srtes  where  work  under 
the  grant  takes  place.  Categorical  destriplior.s 
may  he  used  (e.g..  all  vehicles  of  a  mass 
transit  authority  or  State  highway  depart mer,! 
while  in  operation.  State  employees  in  ea;  h 
local  unemploymer.t  office,  pcrformerv  .n 
cone  ert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  ageni  v 
changes  during  the  performance  of  the  grant 
the  grantee  shall  inform  the  agency  of  the 

I  hangeJs),  if  it  previoush  iocntified  the 
workplares  in  question  (sec  paragraph  five) 

8.  Dc-finitions  of  terms  in  the 

N'onprof  urement  Suspension  and  Delxarment 
common  .nile  and  Drug-Free  Workplace 
( ommon  nile  apply  lo  this  certific«l!on 
(irantees  attention  is  called,  in  particuUr  It 
the  following  definitions  from  these  rules 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U  SC.  §612) 
and  as  further  defined  bv  regulation  121  CFR 
U08.ll  through  1.308.15): 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judit  lal  bcxfy  charged  with  the  re>;ponsib.)  t\ 
to  determine  violations  of  the  Federal  or 
State  criminal  dnig  statutes^ 

Criminal  drug  statute  means  a  Federal  cji 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  uv.ut 
possession  of  any  controlled  substance; 

Employee  means  the  employee  of  a  grtr.tfi- 
directly  engaged  in  the  performance  of  woik 
under  a  grant,  including:  (i)  All  direct  t  harpi- 
employees;  (ii)  All  indirect  charge  emp!o\f<  s 
unless  their  impart  or  involvement  is 
insignifit  ant  to  the  performance  of  the  grsr.i 
and.  (iri)  Temporarv  personnel  and 
I  onsultants  w  ho  are  directly  engaged  in  thi- 
jierfonr.ane  e  of  work  under  the  grant  and   ' 
who  are  on  thegrantees  payroll.  This 
definition  diK'S  not  include  wcjrkers  not  on 
the  pavroll  of  the  grantee  (e.g..  volunteers, 
even  if  used  to  meet  a  matching  requiremer.i 
c:onsullanls  or  independent  contrac  tors  not 
on  the  grantee's  payroll,  or  employees  oi  ■■    •■ 
rec  ipier.Js  or  subconirnt  tors  in  covered 
workpla'  es) 
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Certification  Begarding  Drug-Free  Workplace 
Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

A.  The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will— 

<1)  Abide  by  tho  terms  of  the  statement; 
.ind 


(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occiuring  in  the  woricplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  calepdar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identiHcation  number(s)  of  each 
affected  grant; 

(f)  Takiqg  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriato 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 


implementation  of  paragraphs  (a),  (b).  (c),  (d), 
(e)  and  (f). 

B.  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant:  Place  of  Performance 
(Street  address,  cify,  counfy,  state,  zip  code) 


Check  I    1  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  II.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufecture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drug  oSense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  indude 
the  identification  numbers)  of  each  affected 
grant. 

(FR  Doc.  94-1 7962  Filed  8-1 1-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  58 
[AO-FRL-4691-5] 

Ambient  Air  Quality  Surveillance 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  Hnal  rule  revises  the 
EPA's  ambient  air  quality  surveillance 
regulations  to  take  into  account  recent 
changes  and  developments  in  the 
overall  management  of  ambient  air 
quality  data  and  to  reflect  current 
operating  practices  of  State  and  local 
agencies.  The  revisions  to  the  Ambient 
Air  Quality  Surveillance  Regulations 
change  the  data  reporting  requirements 
for  State  and  Local  Air  Monitoring 
Stations  (SLAMSJ  and  National  Air 
Monitoring  Stations  (NAMS).  The 
changes  affect  the  number  of  monitoring 
sites  required  to  submit  air  quality  data 
to  the  Aerometric  Information  Retrieval 
System  (AIRS)  and  the  timing  for  such 
data  submittals.  The  data  from  both  the 
current  SLAMS  and  NAMS  monitors 
will  be  submitted  on  a  quarterly  basis 
within  90  days  after  the  end  of  the 
calendar  quarter.  In  addition,  the 
revisions  replace  technical  references  to 
the  former  Storage  and  Retrieval  of 
Aerometric  Data  (SAROAD)  data  base 
with  references  to  the  AIRS.  Various 
technical  revisions  update  the 
regulations  to  reflect  organizational 
changes.  These  revisions  reflect  current 
practices  of  most  State  and  local 
agencies  and  should  expedite  data 
access  with  the  AIRS  data  base  for  air 
quality  planning  and  decision  making. 
EFFECTIVE  DATE:  These  regulations  take 
effect  on  October  1. 1994. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Mr. 
David  Lutz  (MD-14),  Technical  Support 
Division,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  phone:  (919)  .541-5476. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Clean  Air  Act.  as  amended  in 
1990  (Act),  requires  that  States  establish 
an  air  quality  monitoring  system  as  part 
of  their  State  implementation  plan  (SIP), 
and  that  EPA  establish  a  supplemental 
monitoring  system  throughout  the 
United  States  (sections  110(a)(2)  and 
319  of  the  Act).  These  State  and  national 
air  quality  monitoring  systems  provide 
the  critical  information  for  purposes  of 
defining  "nonattainment"  with  the 
National  Ambient  Air  Qualify  Standards 


(NAi^QS),  evaluating  progress  towards 
achievement  of  the  NAAQS  pursuant  to 
SIP'S,  and  reporting  air  quality  data  to 
EPA  to  document  the  status  and  trends 
of  the  Nation's  air  quality.  In  the 
discharge  of  these  and  other 
respcMisibilities,  EPA  needs  to  have 
timely  access  to  valid  and  complete 
ambient  air  quality  data  as  obtained  by 
State  and  local  air  pollution  control 
agencies.  The  current  regulations 
require  that  State  and  local  agencies 
submit  air  quality  data  from  certain 
designated  sites  (NAMS)  to  EPA  within 
120  days  after  the  end  of  each  calendar 
quarter.  The  data  from  other  SLAMS 
(about  70  percent  of  the  sites  are 
SLAMS)  were  exempted  from  the 
quarterly  reporting  requirement  and 
were  required  to  be  submitted  in  an 
annual  report  to  the  Administrator 
through  the  appropriate  EPA  Regional 
Office.  Therefore,  Part  58  includes  two 
separate  data  processing  and  reporting 
requirements,  a  situation  which  States 
have  found  to  be  both  inefficient  and 
undesirable  from  a  quality  assurance 
standpoint.  Consequently,  most  States 
have  developed  operational  practices  to 
process  and  report  all  ambient  air 
quality  data  to  EPA  using  one  system. 
The  EPA's  revisions  to  part  58  are 
consistent  with  this  general  practice. 

The  EPA  has  now  completed  the 
development  of  a  new  comprehensive 
air  quality  data  system.  The  Air  Quality 
Subsystem  (AQS)  of  the  AIRS  has 
replaced  the  former  SAROAD  data  bank. 
The  AIRS  is  a  significant  enhancement 
to  tha  national  monitoring  program  and 
results  in  improved  efficiency  at  the 
State  and  local  levels  by  allowing  those 
agencies  to  directly  input  air  quality 
data  to  AQS,  thereby  eliminating  the 
need  for  additional  data  processing  by 
the  EPA  Regional  Offices.  Most  State 
and  local  personnel  have  abeady  been 
trained  in  the  use  of  the  AIRS  system 
and  can  now  directly  input  their  air 
quality  data.  This  major  enhancement, 
along  with  the  development  of 
electmnic  transfer  and  processing  of  air 
quality  data,  reduces  the  amount  of  time 
needed  by  State  and  local  agencies  to 
submit  air  quality  data  to  the  AIRS. 
Consequently,  these  revisions  to  part  58 
change  the  data  reporting  requirements 
for  two  reasons:  (1)  To  provide  uniform 
quarterly  reporting  requirements  for 
both  NAMS  and  SLAMS,  and  (2)  to 
shorten  the  data  reporting  time 
requirements  from  120  days  after  the 
end  of  the  calendar  quarter  to  90  days. 

These  regulations  deal  with  changes 
to  tha  ambient  air  quality  monitoring, 
data  Beporting,  and  surveillance 
requirements  of  40  CFR  part  58.  These 
<  hanges  are  needed  based  on  the 
developments  outlined  above  and  are 


required  to  reflect  the  implementatio.'i 
of  AIRS.  This  will  assure  that  high 
quality  ambient  air  data  are  available  to 
EPA  on  a  more  timely  basis.  The  EPAs 
need  for  timely  air  data  is  due  to  various 
requirements  of  the  Act,  such  as  timely 
designations  of  attainment  status  and 
timely  preparation  and  publication  of 
annual  reports,  along  with  EPA's 
general  need  for  consistent  and  timely 
access  to  ambient  air  quality  data  in 
AIRS  within  a  reasonable  timeframe 
after  its  collection.  For  example,  under 
the  old  regulations,  EPA  may  not  have 
received  SLAMS  air  quality  data 
collected  on  January  1  of  a  given  year 
until  July  1  of  the  following  year. 
Clearly  the  need  exists  to  shorten  this 
timeframe. 

Shorter  reporting  times  are  now 
feasible  using  readily  available  data   " 
processing  equipment  and  standard 
operating  procedures  for  data 
processing.  Most  State  agencies  alreadv 
meet  the  90-day  data  reporting 
timeframe  required  in  these  revisions. 
Earlfer  access  to  air  quality  data  will 
allow  EPA  to  be  more  responsive  to  the 
requirements  of  the  amended  Act  and  ;o 
the  Nation's  overall  air  quality  program 

Also,  the  EPA  estimates  the  additional 
burden  associated  with  this  rule  in 
reporting  the  data  on  a  quarterly  basis 
versus  .summary  statistics  on  a  yearly 
basis  is  11,000  hours.  This  represents  an 
average  of  50  hours  per  respondent  (55 
States  and/or  Territories)  per  quarter. 
Further  discussion  of  the  estimate  of 
this  burden  is  included  in  a  following 
section  on  the  Paperwork  Reduction 
Act. 

These  regulations  also  include  sever.-.l 
minor  technical  modifications  to  reflect 
changes  in  organizations,  contacts,  and 
references  that  have  occurred  since  the 
last  revisions  to  part  58  in  1986. 

II.  Revisions  to  Part  58 — Ambient  Air 
Quality  Surveillance 

A.  Section  58.  J    Definitions 

These  regulations  amend  the 
definitions  section  by  adding  a 
definition  for  the  new  AIRS.  The 
Agency  has  completed  major  * 

enhancements  to  the  new  AIRS  daia 
base,  which  replaces  the  former 
SAROAD  data  base  for  ambient  air 
quality  data.  These  regulations  will 
reflect  this  important  program  change 
by  defining  AIRS  and  replacing  the 
technical  references  to  SAROAD  with 
references  to  AIRS.  The  definition  of  the 
SAROAD  system  would  be  maintained 
within  this  section  because  several 
organizations  will  continue  to  use 
certain  parts  of  the  SAROAD  system  as 
an  interim  interface  with  the  new  AIRS 
data  base.  No  responder  objected  to 
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.idding  the  definition  of  AIRS  to  this 
section. 

B.  Sortion  58.26^  AnmmJ  SLAMS 

Summary  Report 

No  regulatory-  change";  were  proposed 
for  this  existing  requirement.  However, 
comments  and  suggestions  were 
solicited  on  whether  this  annual  report 
would  be  necessary  or  whether  any 
changes  would  be  needed  to  this  section 
to  eliminate  any  redundancy  in 
reporting  requirements.  The  consensus 
of  the  comments  received  on  this  issue 
support  deletion  of  the  requirement  for 
the  hard  copy  form  of  the  report  but 
retention  of  the  annual  certi  fication. 
Therefore,  the  current  rule  continues  to 
require  the  annual  summary  report,  but 
future  revisions  to  these  regulations  may 
modify  the  format  of  this  certification. 

C.  Section  58.26    SLAMS  Data 
Submittal 

The  EPA  had  sohcifed  comments  on 
the  need  to  require  submission  of  the 
SLAMS  raw  air  quality  data  on  a 
quarterly  basis.  Poor  responders 
concurred  ¥fith  the  proposal  and  there 
were  no  negative  comments  to  the 
proposal. 

These  regulations  require  that  all  data 
from  the  SLAMS  be  submitted  to  AIRS 
under  the  same  data  reporting 
requirements  as  those  for  the  NAMS. 
These  regulatory  changes  reflect  the 
actual  operational  practices  of  the 
majority  of  State  and  local  agendes.  For 
data  processing  purposes,  EPA  believes 
it  is  both  inefficient  and  technically 
undesirable  to  maintain  different 
reporting  requirements  for  NA.MS  and 
SLAMS  monitoring  data. 

D.  Section  58.35    NAMS  Data 
Submittal 

The  previous  monitoring  regulations 
specify  that  all  NAMS  data  be  submitted 
in  quarterly  reports  to  the  EPA 
Admini.-^.trator  {throng  the  appropriate 
Regional  Office)  within  120  days  of  the 
end  of  each  reporting  period.  The 
proposed  regulations  would  have 
changed  the  data  submittal  requirement 
for  NAMS  to  60  days  after  the  end  of  the 
calendar  quarter  for  gaseous  pollutants 
and  90  days  for  particulate  and  lead 
data.  Four  responders  agreed  with  the 
60/90  data  submittal  requirement,  one 
responder  recommended  a  compromise 
of  75  days  for  all  poUutants,  one 
responder  recommended  75/90  days, 
two  responders  recommended  90  days, 
six  responder& recommended  keeping 
the  requirement  at  120  days,  and  two 
resporjders  recommended  a  2-year 
transition  period  to  phase  in  the  60/90- 
day  requirement. 


These  regulations  modify  the  existing 
data  reporting  requirements  for  sites 
designated  as  NAMS  and  now  also 
include  the  SLAMS  as  discussed  above 
The  new  requirement  changes  the 
existing  data  submittal  for  NAMS  from 
120  days  after  the  end  of  the  calendar 
quarter  to  a  requirement  whereby  data 
for  sulfur  dioxide  (SO2).  carbon 
mtHioxide  (CO),  ozone  (Oi).  nitrogen 
oxides  {NO2),  lead  fPb),  and  particles 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers 
(PM-10)  from  both  NAMS  and  SLAMS 
will  be  submitted  90  days  after  the  end 
of  the  calendar  quarter. 

Also,  the  requirement  that  the  State 
report  the  air  quality  data  through  the 
appropriate  EPA  Regional  Office  is 
changed  to  reflect  the  current  practice  of 
submitting  data  directly  to  the 
Administrator  (i.e,.  into  AIRS)  from  the 
State  and  kxal  air  pollution  control    . 
agencies. 

E.  Part  58.  Appendix  A  "Quality 
Assurance  Requirements  for  State  and 
Local  Air  Monitoring  Stations  (SLAMS)" 

The  revisions  prt^wsed  to  change 
section  4.1  of  Appendix  A  to  require 
that  precision  and  accuracy  data  be 
submitted  to  AIRS  under  the  same  data ' 
reporting  requirements  as  proposed  for 
NAMS  in  §  58.35.  One  responder 
recommended  the  precision  and 
accuracy  data  be  submitted  75  days  after 
the  end  of  the  calendar  quarter,  two 
responders  recommended  90  days,  three 
responders  recommended  120  days,  and 
one  recommended  the  schedule  be  the 
same  as  for  the  SLAMS  data. 

The  precision  and  accuracy  data 
reporting  requirement  is  changed  from 
1 20  to  90  days  after  the  end  of  the 
calendar  quarter.  These  revisions  also 
would  delete  the  forms  for  reporting 
precision  and  accuracy  data  in  SAROAD 
format,  alcmg  with  the  coding 
instructions  for  these  forms.  Procedures 
have  been  developed  to  input  these  data 
directly  into  AIRS  along  with  the  air 
quality  data,  and  these  fomw  will  no 
longer  be  used. 

1.  Impact  on  Small  Entities 

The  Regulator)'  Flexibility  Act 
requires  that  all  Federal  agencies 
consider  the  impacts  of  final  regulations 
on  small  entities,  which  are  defined  to 
be  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions  (5  U.S.C.  601  et  seq.).  The 
EPA's  consideration,  pursuant  to  this 
Act,  indicates  that  no  small  entity  group 
would  be  significantly  affected  because 
no  small  entities  are  subject  to  the  rule. 


2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the 
"Paperwork  Reduction  Act."  44  U.S.C 
3501  et  seq.  They  will  amend  the 
Information  Collection  Request  for 
Ambient  Air  Qirality  Networks,  which 
has  been  approved  under  OMB  Control 
No.  2060-0084. 

The  EPA  has  estimatedrthe  additional 
.  burden  associated  with  this  rule  in 
reporting  the  data  on  a  quarterly  basis 
versus  summary  statistics  on  a  yearly 
basis  to  be  11,000  hours.  This  includes 
an  average  of  50  hours  per  respondent 
(55  States  and/or  Territories)  per 
quarter.  This  burden  includes  the 
editing,  resolution  of  anomalies,  and  the 
updating  of  information  on  site  location 
and  environment.  This  estimate  does 
not  include  the  burden  for  reading  the 
instructions,  planning  for  report 
preparation,  creating  the  information,  or 
making  electronic  transmittal  of  data 
because  these  items  were  included  in 
the  previous  labor  estimate  for  the 
NAMS.  It  is  also  assumed  that  the  State 
agencies  are  either  AIRS  users  or 
operate  storage  and  retrieval  systems 
which  allow  automated  sulmiissions  of 
data  on  a  quarterly  basis.  The  burdens 
for  editing  and  anomaly  resolution  and 
for  maintaining  site  information  are 
assumed  to  be  proportional  to 
comparable  functions  for  AIRS. 

3.  Other  Reviews 

Executive  Order  12866.  Under 
Executive  Order  12866,  (58  FR  51735 
(October  4, 1993))  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  tlierefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1 )  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition.  )obs.  the 
environmeot.  public  health  or  safety,  or 
State,  local,  or  tribal  governments  oir 
communities; 

(2)  Create  a  serious  incoosisteocy  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  buagetar>' 
impact  of  entitlements,  grants,  user  fetts. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  oi  l^al  maiKlates.  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "signfiiant  regulatory  action" 
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under  the  terms  of  Executive  Order 
12866«nd  is,  therefore,  not  subject  to 
0MB  review. 

List  of  Subjects  in  40  CFR  Part  58 

Air  pollution  control, 
Intei^ovemmental  relations,  Reporting 
and  recordkeeping  requirements, 
Quality  assxirance  requirements. 
Ambient  air  quality  monitoring 
network. 

Statutory  Authority 

►  The  statutory  authorities  for  today's 
fmal  rule  are  Sees.  110,  301(a),  and  319, 
Clean  Air  Act  as  amended,  42  U.S.C. 
7410,  7101(a),  and  7619. 

Dated:  August  4, 1994. 
Carol  M.  Browner, 
Administrator 

For  the  reasons  set  forth  in  the 
preamble,  part  58  of  chapter  I  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  58— AMBIENT  AIR  QUALHY 
SURVEILLANCE 

1.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  SecUons  110.  301(a).  and  319  of 
the  Qean  Air  Act  as  amended  (42  U.S.C. 
7410,  7601(a),  and  7619). 

2.  Section  58.1  is  amended  by 
redesignating  paragraphs  (p)  through  (y) 
as  (q)  through  (z),  and  by  adding  a  new 
paragraph  (p)  and  revising  the  newly 
designated  paragraph  (q)  to  read  as 
follows: 

$58.1    Definitions. 

*  *  -     *        *        * 

(p)  Aerometric  Information  Retrieval 
System  (AIRS)-Air  Quality  Subsystem 
(AQS)  is  EPA's  computerized  system  for 
storing  and  reporting  of  information 
relating  to  ambient  air  quality  data. 

(q)  Storage  and  Retrieval  of 
Aerometric  Data  (SAROAD)  system  is  a 
computerized  system  which  stores  and 
reports  information  relating  to  ambient 
air  quality.  The  SAROAD  system  has 
been  replaced  with  the  AIRS-AQS 
system;  however,  the  SAROAD  data 
reporting  format  continues  to  be  used  by 
some  States  and  local  air  pollution 
agencies  as  an  interface  to  AIRS  on  an 
interim  basis. 

•  •        *        *        * 

3.  Section  58.28  is  revised  to  read  as 
follows: 

§56.28    SLAMS  data  submittal. 

The  State  shall  submit  all  of  the 
SLAMS  data  according  to  the  same  data 
submittal  requirements  a.s  defined  for 
NAMS  in  section  58.35.  The  State  shall 


also  submit  any  portion  or  all  of  the 
SLAMS  data  to  the  appropriate  Regional 
Administrator  upon  request. 

4.  Section  58.35  is  revised  to  read  as 
follow3: 

§58.35    NAMS  data  submittal. 

(a)  The  requirements  of  this  section 
apply  to  those  stations  designated  as 
both  SLAMS  and  NAMS  by  the  network 
description  required  by  §§  58.20  and 
58.30.  . 

(b)  liie  State  shall  report  to  the 
Administrator  all  ambient  air  quality 
data  for  SO2.  CO,  O3,  NO2,  Pb,  and  PM- 
10  and  information  specified  by  the 
AIRS  Users  Guide  (Volume  11,  Air 
Quality  Data  Coding,  and  Volume  III, 
Air  Quality  Data  Storage)  to  be  coded 
into  the  AIRS-AQS  format.  Such  air 
quality  data  and  information  must  be 
submitted  directly  to  the  AIRS-AQS  via 
either  electronic  transmission  or 
magnetic  tape,  in  the  format  of  the 
AIRS-AQS,  and  in  accordance  with  the 
quartet ly  schedule  described  in 
paragraph  (c)  of  this  section. 

(c)  "Hie  specific  quarterly  reporting 
periods  are  January  1-March  31,  April  1- 
june  30,  July  1-September  30,  and 
October  1-December  31.  The  data  and 
information  reported  for  each  reporting 
period  must: 

(1)  Contain  all  data  and  information 
gathered  during  the  reporting  period. 

(2)  Be  received  in  the  AIRS-AQS 
within  90  days  after  the  end  of  the 
quarterly  reporting  period.  For  example, 
the  data  for  the  reporting  period  January 
l-March  31, 1994  are  due  on  or  before 
June  30. 1994. 

(d)  Air  quality  data  submitted  for  each 
reporting  period  must  be  edited, 
validated,  and  entered  into  the  AIRS- 
AQS  fcr  updating  (within  the  time 
limits  specified  in  paragraph  (c)  of  this 
section)  pursuant  to  appropriate  AIRS- 
AQS  procedures.  The  procedures  for 
editing  and  validating  data  are 
described  in  the  AIRS  Users  Guide, 
Volume  II  Air  Quality  Data  Coding. 

(e)  This  section  does  not  permit  a 
State  to  exempt  those  SLAMS  which  are 
also  designated  as  NAMS  from  all  or 
any  of  the  reporting  requirements 
applicable  to  SLAMS  in  Section  58.26. 

5.  Sections  58.20,  58.23,  58.31,  58.34, 
and  Appendices  A  and  D  are  amended 
by  revising  the  acronym  "SAROAD"  to 
read  "AIRS"  in  the  following  places: 

a.  Section  58.20(e)(1),  and  (e)(6)(i); 

b.  Section  58.23(a); 

c.  Section  58.31(a)  and  58.31(g)(1); 

d.  Section  58.34(a); 

e.  Appendix  A,  Section  4;  and 

f.  Appendix  D,  Section  2.5.  last 
paragraph. 

6.  In  Appendix  A,  section  4.1  is 
revised  to  read  as  follows: 


Appendix  A — Quality  Assurance 
Requirements  for  State  and  Local  Air 
Monitoring  Staticms  (SLAMS) 

*        *        •        *        « 

4.1    Quarterly  Reports.  For  each 
quarter,  each  reporting  organization 
shall  report  to  AIRS-AQS  directly  (or 
via  the  appropriate  EPA  Regional  Office 
for  organizations  not  direct  users  of 
AIRS)  the  results  of  all  valid  precision 
and  accuracy  tests  it  has  carried  out 
during  the  quarter.  The  quarterly  reports 
of  precision  and  accuracy  data  must  be 
submitted  consistent  with  the  data 
reporting  requirements  specified  for  air 
quality  data  as  set  forth  in  §  58.35(c). 
Each  organization  shall  report  all 
collocated  measurements  including 
those  falling  below  the  levels  specified 
in  section  5.3.1.  Do  not  report  results 
from  invalid  tests,  from  tests  carried  out 
during  a  time  period  for  which  ambient 
data  immediately  prior  or  subsequent  to 
the  tests  were  invalidated  for 
appropriate  reasons,  or  from  tests  of 
methods  or  analyzers  not  approved  for  . 
use  in  SLAMS  monitoring  networks 
under  Appendix  C  of  this  part. 
***** 

7.  Appendix  A  is  amended  by 
removing  section  4.3,  including  Figure 
A-1  (for  reporting  accuracy  data),  and 
Figure  A-2  (for  reporting  precision 
data).  Appendix  A  is  also  amended 
following  Table  A-1  by  removing  the 
two  data  quality  assessment  reporting 
forms  and  the  table  labeled 
"Information  to  be  Contained  on  the 
Back  of  the  Data  Reporting  Forms". 

8.  Appendices  A,  B,  and  C  are 
amended  by  revising  the  words 
"Environmental  Monitoring  Systems 
Laboratory"  to  read  "Atmospheric 
Research  and  Exposure  Assessment 
Laboratory"  in  the  following  places: 

a.  Appendix  A,  Sections  2.3.1  and  2.4; 

b.  Appendix  A,  Section  4; 

c.  Appendix  A,  References  2  and  3; 

d.  Appendix  B,  Section  2.3.1; 

e.  Appendix  B,  References  2,  3,  6,  and 
7;  and 

f.  Appendix  C,  Section  2.7.1. 

9.  Appendices  A  and  B  are  amended 
by  revising  the  acronym  "EMSL"  to  read 
"AREAL"  in  the  following  places: 

a.  Appendix  A,  Section  4; 

b.  Appendix  A,  Section  4.1; 

c.  Appendix  B,  Section  2.4. 

10.  Appendix  D,  Section  3.2  is 
amended  by  revising  the  acronym 
"OANR"  to  read  "Office  of  Air  and 
Radiation  (OAR)." 

11.  Appendix  F  is  amended  by 
revising  the  acronym  "SAROAD"  to 
read  "AIRS-AQS"  in  the  following 
places: 

a.  2.1.1  (two  places); 

b.  2.2.1; 
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c.  2.3.1  (two  places); 

d.  2.4.1  (two  places); 

e.  2.5.1  (two  places); 

f.  2.6.1  (two  places);  and 

g.  2.7.1. 

12.  Section  58.1,  Appendix  A  and 
Appendix  B  are  amended  by  revising 
the  words  "National  Bureau  of 
Standards"  to  read  "National  Institute  of 
Standards  and  Technology"  in  the 
following  places: 


a.  Newly  redesignated  section  58.1(s); 

b.  Appendix  A,  Section  2.3.1;  and 

c.  Appendix  B,  Section  2.3.1. 

13.  Section  58.1,  Appendix  A  and 
Appendix  B  are  amended  by  revising 
the  acronym  "NBS"  to  read  "NIST"  in 
the  following  places: 

a.  Newly  redesignated  section  58.1(s) 
(2  places); 

b.  Appendix  A,  Section  2.3.1  (3 
places); 


c.  Appendix  A.  Section  3.2; 

d.  Appendix  B,  Section  2.3  (3  places) 
and 

e.  Appendix  B.  Section  3.2. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  for  a 
Proposed  Lease  to  Construct  and 
Operate  a  Biosoiids  Composting 
Facility  on  ttie  Kintano  Allotment  of  ttte 
Torres  Martinez  Indian  Reservation, 
Riverside  County,  CA 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  intent  and  public 

scoping  meeting. 

SIHMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  intends 
to  prepare  an  Environmental  Impact 
Statement- (EIS)  for  a  proposed  lease  to 
construct  and  operate  a  biosoiids 
composting  facility  on  allotted  land 
owned  by  i  iseph  Kintano  of  the  Torres 
Martinez  hidian  Reservation  in 
Riverside  County,  California.  A 
description  of  the  proposed  project, 
location,  and  environmental 
considerations  to  be  addressed  in  the 
EIS  are  provided  below  (see 
supplemental  information).  In  addition 
to  this  notice,  a  public  meeting 
regarding  the  proposal  and  preparation 
of  the  EIS  will  be  held. 

This  notice  is  published  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA) 


reguladons  found  in  40  CFR  1501.7.  The 
purpose  of  this  notice  is  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  EIS. 
Comments  and  participation  in  this 
scoping  process  are  encouraged. 
DATES:  Comments  should  be  received  by 
September  15, 1994.  A  public  scoping 
meeting  will  be  held  on  September  1, 
1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Ronald  Jaeger,  Area 
Director,  Sacramento  Area  Office,  2800 
Cottage  Way,  Sacramento,  CA  95825.  A 
public  scoping  meeting  will  be  held  on 
September  1, 1994,  at  7:00  p.m.  at  the 
Oasis  Elementary  School — Multi- 
purpose Room  located  at  88-775, 
Avenue  76,  Oasis,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  B.  Knapp,  Environmental 
Protection  Specialist,  Bureau  of  Indian 
Affairs,  Sacramento  Area  Office,  2800 
Cottage  Way,  Sacramento,  CA  95825, 
telephone  (916)  978-4703. 
SUPPLEMENTARY  INFORMATION:  East 
Valley  Farms,  Inc.  has  proposed  to  lease 
a  40-acre  allotment  from  Joseph  Kintano 
of  the  Torres  Martinez  Band  of  Cahui  1  la 
Indians  for  the  purpose  of  constructing 
and  operating  a  biosoiids  (digested 
sewage  sludge)  composting  facility.  The 
facility  would  be  operated  by  Pima  Gro 
Systems,  Inc.,  a  sister  company  of  East  . 


Valley  Farms.  The  facility  would  receive 
daily  shipments  of  treated  Class  B 
sewage  sludge  from- wastewater 
treatment  plants  at  other  locations  in 
southern  California.  Approximately 
15,000  tons  per  month  of  sludge  would 
be  delivered  to  the  facility  by  truck. 
Pima  Gro  proposes  to  use  an  aerated 
windrow  compost  process  to  produce 
8,000  tons  per  month  of  fully  treated 
and  composted  material.  The  compost 
product  would  be  sold  to  agricultural 
users  and  nurseries  for  use  as  a  soil 
amendment. 

The  project  site  is  located  in  the 
Coachella  Valley  in  south-central 
Riverside  County  approximately  35 
miles  southeast  of  the  city  of  Palm 
Springs.  The  project  vicinity  is  generally 
rural  with  agriculture  and  aquaculture 
being  the  predominant  land  uses. 

The  EIS  will  address  numerous 
environmental  issues,  including: 
geology  and  soils,  water  quality,  air 
quality,  (including  odor  and  dust), 
health  and  safety,  biological  resources, 
cultural  resources,  traffic,  land  use,  and 
noise,  as  well  as  any  additional  issues 
raised  during  the  scoping  process. 

Dated:  August  5,  1994. 
.'\da  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  94-19801  Filed  8-11-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-«4-3762;  FR-3613-N-02] 

NOFA  for  Preservation  Support  Grants 
and  Notice  of  Paperwork  Submission: 
Amendment,  Announcement  of 
Paperwork  Control  Number,  and 
Extensiori  of  Application  Deadline 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Amendment  of  NOFA, 
announcement  of  paperwork  control 
number,  and  extension  of  deadline. 

SUMMARY:  The  Department  is  amending 
its  NOFA  for  Preservation  Support 
Grants,  published  on  Jime  14, 1994  (39 
FR  30640),  and,  therefore,  is  extending 
the  deadline  for  applications.  In 
addition,  because  at  the  time  of 
publication  the  Office  of  Management 
and  Budget  (OMB)  had  not  issued  a 
control  number  for  the  information 
collection  requirements  contained  in 
that  NOFA,  the  Department  advised 
potential  applicants  that  the  papenvork 
requirements  were  subject  to  OMB 
approval.  Those  requirements  have  now 
been  approved  by  OMB  and  the 
Department  is  publishing  the  control 
number  assigned  to  that  paperwork 
collection. 

DATES:  The  new  deadline  for  submission 
of  applications  is  September  12.  1994. 
Applications  must  be  physically 
received  in  the  Preservation  Division. 
Department  of  Housing  and  Urban 
Development,  Room  6286,  451  Seventh 
Street,  S\V.,  Washington,  DC  20410,  by 
4:30  p.m.,  EST,  on  or  before  the  due 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Malone,  Director,  Office  of 
Preservation  and  Property  Disposition. 
Department  of  Housing  and  Urban 
Development,  Room  6284,  451  Seventh 
Street,  SVV.,  Washington,  DC  20410; 
telephone  (202)  708-3555.  To  provide 
service  for  persons  who  are  hearing-  or 
speech-impaired,  this  number  may  be 
reached  via  TDD  by  dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY  (1-800-877-8339)  or  202- 
708-9300.  (Except  for  the  TDD  number. 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  On  June 
14, 1994,  the  Department  published  its 
NOFA  for  Preservation  Support  Grants 
and  Notice  of  Paperwork  Submission 
(59  FR  30640).  As  a  result  of  questions 
that  have  been  raised  b-  potential 


applicants,  in  this  notice  the 
Etepartment  is  amending  certain  parts  of 
the  NOFA.  For  further  clarification,  the 
Department  also  is  advising  potential 
applicants  of  changes  that  have  been 
made  in  the  application  kit.  Under 
section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545)  and 
the  requirements  of  24  CFR  12.12,  the 
Department  therefore  is  extending  the 
deadline  for  submitting  applications  for 
funds  made  available  under  the  NOFA 
until  30  days  from  today's  publication. 
In  addition,  the  Department  announces 
that  the  information  collection 
requirements  contained  in  the  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  control  number 
2502-0504. 

Potential  applicants  have  raised 
several  questions  about  some  of  the 
certifications  contained  in  the  NOFA 
and  application  kit.  As  a  result,  one  of 
the  certifications  (see  item  8  in  Section 
V.C,  "Submission  Requirements,"  59  FR 
at  30648  of  the  NOFA)  has  been  revised 
to  clarify  that,  although  an  applicant 
should  not  apply  for  these  funds  with 
the  intention  of  purchasing  properties 
that  are  to  be  assisted  with  these  funds, 
the  Department  recognizes  that  future 
circumstances  may  warrant  the 
apphcant  or  its  affiliate  to  seek  an 
ownership  interest  as  purchaser  of  last 
resort  in  such  properties.  In  these  cases 
and  in  recognition  of  the  Department's 
overriding  goal  to  maintain  the  greatest 
possible  number  of  affordable  housing 
units  available  for  moderate-,  low-  and 
very  low-income  families,  special 
dispensation  of  this  rule,  on  a  case  bv 
case  basis,  may  be  granted  by  the 
Department. 

Another  certification,  included  in  the 
application  kit  as  Exhibit  8  (pursuant  to 
item  9  in  Section  V.C  of  the  NOFA),  has 
been  revised  to  clarify  that  recipients  of 
Preservation  Technical  Assistance  or 
Resident  Capacity  Grants  are  eligible 
applicants  for  Preservation  Support 
Grant  funds.  The  applicant  must  certify 
that  it  will  perform  activities  described 
in  its  application,  and  the  proscription 
against  the  applicant  serving  as  a  pass- 
through  intermediary  applies  to 
administering  allocations  of  both 
components  of  the  Preservation  Support 
Cr.mt. 

These  revised  certifications  are 
available  from  the  Multifamily  Housing 
Clearinghouse,  P.O.  Box  6424, 
Rockville,  MD  20850,  telephone 
number:  1-600-955-2232.  Please  refer 
to  FR-3613  and  specify  that  you  are 
seeking  the  revised  certifications. 
Ho\«ever,  applicants  may  also  prepare, 
execute,  and  submit  their  own 


certifications  for  these  two  items,  based 
on  the  following  examples  (these 
certifications  may  be  combined): 

Exhibit  8 — Certification 

As  Chief  Executive  Officer  of  the 
organization  identified  below,  1  hereby 
certify  that  as  an  applicant  for 
Presen,  ation  Support  Grant  funds,  the 
organization  will  perform  activities 
described  in  its  application  and- will  not 
serve  as  a  pass-through  intermediary-  to 
administer  an  allocation  of  the 
Preservation  Support  Grant. 

jName  of  Organization] 

lAddiTss  of  Organization) 

jSignature  of  Chief  Executive  Officer) 


IDate) 


[Print  or  Type  Name  and  Title  of  CEO| 

Certification  Regarding  Ownership 
Interest 

As  Chief  Executive  Officer  of  the 
organization  identified  below,  1  herebv 
certify  that  as  an  applicant  for 
Preservation  Support  Grant  funds,  the 
organization  and  its  affiliates  do  not 
have,  and  do  not  intend  to  seek,  an 
ownership  interest  in  developments  that 
the  organization  would  be  assisting  with 
these  funds. 

jName  of  Organizationl 

I  Address  of  Organization) 

ISignature  of  Chief  Executive  Officerl 

IDatel 

I  Print  or  Type  Name  and  Title  of  CEO) 

The  Department  also  advises 
applicants  that  on  the  first  page  of 
Exhibit  1  in  the  application  kit,  item  4 
should  be  corrected:  (1)  In  the  first  box. 
to  ask  a  resident-controlled  group  to 
indicate  whether  it  is  a  local  group;  and 
(2)  to  delete  fi-om  the  second  box  the 
phrase  "with  a  majority  of  board 
participation  by  tenants  in  HUD-assisted 
projects."  This  change  is  needed  to 
correct  the  discrepancy  between  the 
NOFA  and  the  application  kit  definition 
of  a  CBO.  The  correct  definition  is  in  24 
CFR  248.101,  which  requires  that  the 
CBO  maintain  at  least  one-third  of  its 
governing  board's  membership  for  low- 
income  neighborhood  residents,  other 
low-income  community  residents,  or 
elected  representatives  of  low-income 
neighborhood  organizations.  In 
addition,  page  2  of  Exhibit  1  in  the 
application  kit  is  to  be  deleted;  that  p  :  "^ 
was  inadvertently  included  in  the 
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application  kit  and  does  not  apply  to 
this  competition. 

Accordingly,  the  Department 
announces  that  the  information 
collection  requirements  contained  in  FR 
Doc.  94-14344.  the  NOFA  for 
Preservation  Support  Grants,  published 
on  June  14,  1994  (59  FR  30640),  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  and 
have  been  assigned  control  number 
2502-0504.  Further,  FR  Doc.  94-14344 
is  amended  as  follows: 

1.  On  page  30640.  column  I.  the  first 
sentence  in  the  second  paragraph  under 
the  heading<DATES:  is  revised  to  read  as 
follows: 

DATES:  *  *  * 


The  deadline  for  submission  of 

applications  is  September  12.  1994. 

*    *    • 

2.  On  page  30648,  column  3, 
paragraphs  8  and  9  of  Section  V.C, 
"Submission  Requirements,"  are  revised 
to  read  as  follows: 

V.  Grant  Application  Process 


C.  Suhmission  Requirrments 
«         •         •         •         » 

(8)  Gertification  that  the  applicant  and 
imy  of  its  affiliates  do  not  have,  and  do 
not  intend  to  seek  an  ownership  interest 
in  developments  that  the  organization 
would  be  assisting  with  these  funds; 
and 


(9)  Other  information  and  i;iateriais  as 
may  be  described  in  the  application  kit. 
including  a  certification  that  the 
applicant  will  perform  activities 
described  in  its  application  and  will  not 
serve  as  a  pass-through  intermediary  to 
administer  an  allocation  of  the 
Preservation  Support  Grant. 

Aulhorifv:  42  ISC.  4101  H  sp,;  .  4:  I    .S  t; 
353.'>id). 

Datc;i:  ,'\ug;:st  10,  \'^^A 

Jeanne  K.  Engel, 

Ceneml  Deputy  Assistant  SfCreUiry;  for 
Housing-Federal  Housing  Comir.jgsioner 
|FRD(.c.  94-19971  File!  R-11-9-;   K  ",4  dnii 
BILUNG  CODE  «2i(^^7-P 


594 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  202-523-6227 

Public  inspection  announcement  line  523-6215 

Corrections  to  published  documents  523-6237 

Document  drafting  information  523^187 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information  523-6227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Ser\ice  (numlKTs,  diites.  etc.l  523-6641 

Additional  information  523-6230 

Presidential  Documents 

Executive  orders  and  proclamations  523-6230 
Public  Papers  of  the  Presidents                                       .  523-6230 

Weekly  Compilation  of  Presidential  Documents  523-6230 

The  United  States  Government  Manual 

General  information  523-6230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers,  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contunts  and  the  list  of 

documents  on  public  inspection  are  available  on  the 

National  Archives  fax-on-demand  system.  You  must  call 

from  a  £ax  machine.  There  is  no  charge  for  the  service 

except  for  long  distance  telephone  charges.  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 


38875-39246 1 

39247-39412 2 

39413-39672 3 

39673-39936 4 

39937-40204 5 

40205-40462 8 

40463-40790 9 

40791-41218 10 

41219-41376 11 

41377-41636 12 


Federal  Register 

Vol.  59.  No.  155 
Friday,  August  12,  1994 


CFR  PARTS  AFFECTED  DURING  AUGUST 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (ISA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

AdministTBthw  Orders: 
Memorandums: 

July  26,  1994 40205 

August  2,  1994 40463 

Prodamatlons: 

6709. ...„ 39671 

6710 39673 

6711 39675 

6712 39935 

6713 41375 

Executivs  Orders: 
July  9,  1910  (Revoked 

in  part  by  PLC 

7076) 39702 

5  CFR 

293 40791 

351 40791 

430 40791 

432 40791 

451 40791 

511 „40791 

530 40791 

531 40791 

536 40791 

540 40791 

575 40791 

591 40791 

595 40791 

771 40791 

12000 39937 

7  CFR 

52 41377 

300 40794 

301 39937.  40207,  41219 

319 40794 

406 39413 

905 41378 

906 39414 

920 ...41379 

922 39415 

923 39415 

924 39415 

945 41381 

959 41382 

981 39417 

985 41219,41221 

987 41383 

993 41385 

997 39419 

998 39421 

1250 38875 

1413 39247 

1421 39247 

1427 39251 

1435 41222 

1901 41386 

1940 41386 

1951 41386 

2003 41386 


4284 41386 

Propoeed  Rules: 

55 38944 

56 38944 

59 „ 38944 

70 38944 

945 40477 

947 39479 

1001 40418 

1002 40418 

1004 40418,41413 

1005 40418 

1006 40418 

1007 40418 

1011 40418 

1012 40418 

1013 40418 

1030 40418 

1032 40418 

1033 40418 

1036 40418 

1040 40418 

1044 40418 

1046 40418 

1049 40418 

1050 40418 

1064 40418 

1065 40418 

1068 40418 

1075 40418 

1076 40418 

1079 40418 

1093 40418 

1094 40418 

1096 40418 

1099 40418 

1106 40418 

1108 40418 

1124 40418 

1126 40418 

1131 40418 

1134 40*18 

1135 40418 

1137 40418 

1138 40418 

1139 40418 

1205 39480 

1413 39707 

1710 39975 

1714 39975 

1726 40315 

1785 39975 

1942 40478 

4284 40478 

8  CFR 

103 39394 

204 38876 

211 39394 

216 39394 

235 39394 

242..; 39394 


u 


I 

Federai  Register  /  Vol.  59.  No.  155  /  Friday.  August  12.  1994  /  Reader  Aids 


•  CFR 

160 40797 

317 „...39941,  40209 

318 39254 

319 39254 

381 ._ „ ..38254, 40209 

10  CFR 

73 38889 


61 

11  CFR 

8 

107 

114 

9008 

12  CFR 
34 


..3048S 


...40639 
..  .3^000 
..JB636 
-.38635 


225- 


226. 


230. 


J40a02 

..39677.40202 
.40203 


323. 


-40217 


S64. 

701. 
707. 
722. 


-40202 


..40202 


..3M23 
.JM25 

.v40202 


225 

707 

13  CFR 

121 


..38709 
.J9486 


...38426 


107 

14  CFR 

23 

25 

36-. 


./40315 


-.38941 
..J8427 

30 . 38429, 38431  ,"30432. 

40084. 40798. 40799, 41225. 

41227. 4]22g.  41233,41236. 

41237.41238 

71 39434,  39435, 40064. 

40228. 40229. 40230. 40231 . 

40232. 40233. 40234. 40405, 

40800.40801.40802.41300 

91 — ^ 39679 

95— 39436 

97 39943. 39944.  39947 

1260 -.38900 


Gh.1. 

1 

13— 
16_- 
3(B™.. 
38  __ 


257 

71 

91 

108 

399 ».. 

15  CFR 

771 

785- 

799 

16  CFR 

306 


-.39«e 

40192.  41192 

^ 41 192 

.3971 1 

—.39983.  40488. 40490. 
41281 


-40836 
-.39384 
-.39711 
-.39396 
-.40836 


...40235 
-.40235 

...40235 


RuIm: 


000. 


..39951 
-.40492 


243.... 
1500. 


.-41261 
...39306 


17  CFR 

200 


.39680 


270 

18  CFR 

3S_ 

154 

157 

210 

211 


.-39311 


.- .40238 

— .40238,  40240 

- .40240 

....- 39020 

.39020 


270 - 40240 

271 .40240 

272 .40240 

273 .40240 

274- 40240 

275 — .40240 

284 .38801 

292 , .40468 

341 >t0243 

342 ., .40243 

343 .40243 

Propoaad  RuIm:- 

284 40493 

342 _ .40493 

346 .40493 

347 40493 

357 40493 

385.. - .40493 

10CFR  i. 

4....- 1 39682 

ProfWMd  Rules: 

348— - 39985 

420— J 39991 

28CFR  I 

418- : 41399,  41400 

21  CFR  -j 

74 — 1 40802 

210 — _ 39255 

21 1 - 39255 

430 ...., 40805 

436...- ., 40805 

455— 40805 

520 .39438 

556 ;..38901,  41240 

558...- ..38901,  41240 

RrapoMd  Rules: 

Ch.  1 - 39888 

102 .39635 

330- .., .39499 

22CFR  J 

42. — I .39952 

518— 39440 


23  CFR 

1212. 

1313—.. 

24  CFR 

103 

200 

204. 
905. 

960. 


.39256 

40470 


-39402 
-39402 


91_ 
92„ 
100. 


..40148 
./40148 
..40502 


261 40764 

570 40148,  41 196 

574 40148 

576 40148 

968 40148 

905 39072 

950 39072 

25  CFR 

Proposed  Rules: 

10 40066 

20 40182 

63 40184 

28  CFR 

1 39958 

301 38902 

Prapossd  Rules: 

1— 41414 

28  CFR 

0 _ -41241,  41242 

2 40257 

37 39898 

68 41242 

77 „ .39910 

28CFR 

1640 39898 

1910 ...40671,40864 

1915 :. 40964 

1926 40671,  40964 

1952 39257 

Proposed  Rules: 

570 40318 

300FR 

216 38904 

218 38904 

Proposed  Rules: 

Ch. « 38946 

206 39712 

250 .39991 

903 41208 

917 —.—.-40503 

M6 41262 

935 -..39993 

936 ...40505 


32  CFR 

77 

384 


-..40809 
-..41405 


33  CFR 

26 .39962 

100 38456,  40818 

110 39963,  40820 

126 39963 

157 40186 

160 39458,  39963,  40186 

162 -....39962 

165 39456,  39460,  39461, 

40821 ,  40822. 41405, 41406 

34  CFR 

200 41168 

201 4T168 

388 40176 

Proposed  Rules: 

350 41176 

351 41176 

352 41176 

353 41176 

682 41184 


360FR 

PropoMd  Rules: 

14 


38  CFR 

21 


.39228 
.39966 


..38947 
..40507 


-.39257 


—.39967 


.38906 


17 

21 

38  CFR 

11 

111. 

40  CFR 

50 

52 .89683.  39684.  39686, 

38688.39680,30681,39682. 

39699. 39832. 40823, 40826, 

41408 

58 — 41626 

60 -..40258 

80 -.. ,'39258 

81 .39394, 39692. 39699, 

40084 

82 — „ 41368 

86-.,^ ...39638 

125 .40642 

-38462.38464.38466. 

39467 

...39467 


180. 
186.. 


228 - . -41243 

271 ..——39967. 39971 

600 1.38638 

721 39292. 39293,  39295. 

402S8 

799-- ~ .38817 

Proposed  Rules; 

51 -. - 39501 

Se 38311, 39715. 39716. 

38884. 40840. 41263. 41 265. 

41416 

63..... „. „ .38949 

ai .40319 

1 42 40458 


180. 


185-. 


-38502.39504,39506 

.39505 

-...39505 

.>«0507 


186 

281 """' 

721 .39311.40001 

41  CFR 

101-38 -.„ 41410 

101-41 ...41411 


42  CFR 

400 

405 — . 

414 

Proposed  Rules: 
52 


—.39296 
-..38828 
.-.39828 


-39312 


43  CFR 

PubHc  Land  Orders: 
725  (Revoked  in  pert 

by  PLO  707^ 39468 

829  (Revoked  m  pert 

by  PLO  7071) 30468 

7067 _ -.39635 

707O-... —.39701 

7071  -....„ „„__-J8468 

7072 384^ 

7073 39469 

7074 39702 

7075 39702 

7076 39702 


Federal  Register  /  Vol.  59,  No.  155  /  Friday.  August  12,  1994  /  Reader  Aids 


111 


Prog^moa  Rules: 

11 40319, 

39 39rr6 

432 39316 

2820 39228 

44CFR 

64 38921 

65 39972.40828 

67 40830 

Proposad  Rules: 

67 40002.40841 

45CFR 

2541 41598 

2542 41598 

Proposed  Rules: 

400 41417 

46CFR 

4 39469 

38 39963 

68 39635 

78 39963 

97 39963 

194 39963 

381 40260 

Proposed  Rules: 

97 40004 

148 40004 

171 40855 


47CFR 

0 39703 

2 40474.40835 

14 40835 

18 39471 

22 39299 

24 39704.40835 

63 40264 

64 38922.  39300 

69 38922 

73 38930.  39301.  41259 

ProDOSftd  Rulftft! 

24 41426 

73 38949,  38950.  39317. 

40508.41428 

48CFR 

Ch.  12 40268 

Ch.  19 40313 

225 38931 ,  39974 

252 38931 

519 38931 

552 38931 

1845 38937 

1852 38937 

Proposed  Rules: 

9 39317 

10 39317 

13 39317 

15 39317 

23 „ 39317 

25 39317 


31 39317 

45 39317 

52 39317 

207 40005 

237 40005 

251 39318 

252 39318.  40005 

552 38950 

Ch.  9 38951 

49CFR 

1 40313 

195 41259 

229 _..39705 

571  „ 38938, 39472 

575 38938 

Propoeed  Rules: 

Ch.X 39524 

192 39319,39506 

195 39506 

393 39518 

571 39522 

1312 41428 

1314 41428 

SOCFR 

36 39406 

204 39301 

301 39476.  39477 

605 38942 

641 39301 

672 39477,  39478.  39705. 


40314 

675 39305.41412 

678 38943 

Propoeed  Roles: 

Ch.  1 39316 

17 39524.  39532.  39868. 

39874,39879.40639. 

29 39228 

222 39540 

226 39716 

227 41270 

611 39724 

642 40509 

651 40510 

658 39724 

663 40511 

675 39725 

681 40515 

685 40859 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  wh<ch 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  August  5,  1994 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  voiumet  conlaimng  iKe  pubtic  mcsM^es 
and  tiatemcnlt.  nrwa  conference*,  and  olher 
(elrcird  papers  released  by  itie  White  House 

Volumes  for  <he  following  years  are  available,  other 
volumes  noi  listed  are  out  of  print 


Ronald  Reagan 

19M 

(Book  III  $3CM 

I9S5 

(Book  I)  SMOe 

1905 

(Book  Ml  .     S30.00 

1M6 

(Book  I)  &37  00 

laM 

(Book  li) ...435.00 

1«7 

(Book  I) «3.00 

1M7 

(Book  II) 435  00 

i9ea 

(ffook  I)  ., ....$3900 


GeoTge  Bush 

1989 

(Book  I) M8  00 

1989 

(Book  11) .$40.00 

1990 

(Book  t) S41.00 

1990 

(Book  U) S41  00 

1991 

(Book  I) 54100 

1991 

(Book  II) $44.00 

1992 

(Book  II S4-00 

i<i<)2-!H 

iDiiok  II)  Sl'IIMI 


(Book  II) 438.00 


Published  by  ihe  Office  of  the  rederal  Rrgislpr  Nai>onal 
Arrhivei  and  Records  AdminislrAtion 

Mail  order  to 

New  Orders.  Superintendent  of  Documents 

PO  Box  n  1954.  Pittsburgh,  PA  15250-7954 


V(8  00 
$40  00 
.S41.00 
S41  00 
W)  00 
54-100 
S4"00 


394 


394 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


8-15-94 

Vol.  59  No.  156 


Monday 
August  15,  1994 


United  States 
Government 
Printing  Office 

SUPtRlM[\D[M 
OF  DOCUMENTS 
WiishinijtoirDC  20402 


;f.  a:.  *  :v  :f  :*:  :*;  :r.  ■^-.^■^r^:  -.^  -^i  ■;»;  vj,:  ;*  _^  _  Q;  j )_,  ;^  ■ 

A    FR  UMISE.34bU    DEC       9- 

UMI     SERIALS    (ACQUIS  I  TIOf>'^ 

300    H    ZEEB    RD 

PC    BOX     1346 

rtNN    APBOP  MI        42105 


4Si 


SECOND  CLASS  NEWSPAPER 

Posiaye  and  Fees  Pai<l 

US   Government  Piinling  Of(n>. 

ilSSN  0097  63261 


0FC1CIAI  BUSINESS 

Prll.HIV  flit  IlllViltC  usS,  S300 


)94 


8- 
V( 
Ps 


8-15-04 

Vol.  59        No.  156 

Pages  41637-^1972 


Monday 
August  15,  1994 


Briefii^  im  How  To  Um  the  Federal  Regnter 

For  information  on  briefings  in  Denver.  CO  and 
Washington.  DC,  see  announcement  on  the  inside  cover 
of  this  issue. 


n 


Federal  Register 


/  Vol. 


59.  No.  156  /  Monday.  August  15,  1994 


FEXffiXAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington.  DC 
20402. 

The  FedanI  Registsr  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  a^ncies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Registsr  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federu  Regist*  shall  be 
judicially  noticed. 

The  Fedwal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throiwi  CPO  Access,  a  service  of  the  U.S. 
Government  Printing  Omce.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59,  Number  1 
(January  2. 1994)  fOTward.  It  is  available  on  a  Wide  Aiea 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  S375.  Six-month  subscriptions  are  available  tor  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe. 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial  in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case):  no  password  is 
required:  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case):  no  password  is  requirea.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
heli>0eidsO5.eids.gpo.gov.  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $444.  or  $490  for  a  combined  Federal  Regieter,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $403.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $6.00  for  each  issue,  or  S6.00 
for  each  group  of  pages  as  actually  bound:  or  $1.50  for  each  i.ssue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  matnhal  appearing 
in  tne  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  numlier  and  the 
page  number.  Example:  .59  FR  12345. 


® 


Printed  on  recycled  paper  containing  100%  poM  consumer  waste 


SUBSCRIPTIONS  AND  COPIES 


202-512-1800 
512-1806 


PUBUC 

Subefxiptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 
Online: 
Telnet  wais.access.gpo.gov,  login  as  newuser  <enter>.  no 
password  <enter>:  or  use  a  modem  to  call  (202)  512-166). 
login  as  wais.  no  password  <enter>.  at  the  second  login  as 
newuser  <enter>.  no  password  <enter>. 
Assistance  with  online  subscriptions  202-512-1530 

Single  copies^ack  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 


FEDERAL  AGENQES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  other  telephone  numbers,  sec  the  Reader  Aids  section 
at  the  and  of  this  issue. 


523-5243 
523-5243 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  ihn  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations.  ' 

3.  The  important  elements  of  typical  F"ederal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
(TWO  BRIEFINGS) 


WHEN: 
WHERE: 


September  13  at  9:00  am  and  1:3U  pm 
Office  of  the  Federal  Register 
Conference  Room.  800  North  Capitol  Street 
NW.  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 


RESERVATIONS:   202-523-4538 


DENVER,  CO 

WHEN:  September  21.  9:00  am-12  noon 

WHERE:  Colorado  National  Bank  Building 

12345  W.  Alameda  Parkway. 

Room  207.  Lakewood.  CO 
RESERVATIONS:  Federal  Information  Center 

1-800-359-3997 


Contents 


III 


Federal  Register 

Vol.  59,  No.  156 
Monday,  August  15.  1994 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Toxic  interactions  for  chemical  mixtures;  public  health 
assessment  research  program,  41764-41767 

Agricultural  Marketing  Service 

RULES 

Celery  grown  in  Florida.  41637-41638 

Marketing  orders;  expenses  and  assessment  rates,  41638- 

41640 
PROPOSED  RULES 
Kiwifruit  grovm  in  California.  41717-41719 

Agriculture  Department 

See  Agricuhural  Marketing  Service 
See  Food  Safety  and  Inspection  Service 

Army  Department 

See  Engineers  Corps 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 
American  Academy  of  Dermatology,  4 1 768-4 1 769 
Washington  State  Health  Department,  41767-41768 

Commerce  Department 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  41746-41747 

Consumer  Product  Safety  Commission 

PROPOSEO  RULES 

Bicycle  helmets;  safety  standards,  41719-41739 

Defense  Department 

See  Defense  Nuclear  Agency 
See  Engineers  Corps 

Defense  Nuclear  Agency 

PROPOSED  RULES 

Privacy  Act;  implementation,  41739-41740 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ciba-Geigy  Corp.,  41785 
Hayes,  Jude  R..  M.D.,  41785-41787 
Kilian,  Robert  J.,  M.D.,  41787-41789 
Fawlyszyn,  Demetrius,  M.D..  41789-11791 
Sigma  Chemical  Co.,  41791 

Education  Department 

RULES 

Postsecondary  education: 

Strengthening  institutions  program,  41914-41925 
Special  education  and  rehabilitative  services: 

Independent  living  services  programs.  41880-41912 


NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Safe  schools  program,  41928-41945 

Employment  and  Training  Administration 

RULES 

Administrative  Law  Judges  Office  proceedings: 

Fihng  and  service  requirements,  41874-41878 
NOTICES 

Adjustment  assistance: 

F:C.I.  et  al.,  41794-41795 

Gordon  County  Farm  et  al.,  41791—11792 

Sunnyside  Coal  Co.,  41795 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Andre  Fashions  et  al.,  41792-41794 
NAFTA  transitional  adjustment  assistance: 

Elf  Atochem  North  America,  Inc.,  41795 

Energy  Departnf)ent 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

RULES 

Uranium  enrichment  decontamination  and 

decommissioning  fund;  domestic  utilities  special 
assessment  procedures,  41956-41965 

NOTICES 

Grant  and  cooperative  agreement  awards: 
American  Council  for  An  Energy  Efficient  Economy 
41752  ^ 

American  Geological  Institute,  41752 
Iowa  Natural  Resources  Department,  41752-11753 

Energy  information  Administration 

NOTICES 

Forms;  availability,  etc.: 
Natural  gas  monthly  quantity  and  value  report,  41753- 
41754 

Engineers  Corps 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Defense  Secretary  et  al.;  Harbor  Maintenance  Trust  Fund 
status  annua,  report;  transmittal  to  Congress,  41751 
Reports;  availability,  etc.: 
Harbor  Maintenance  Trust  Fund  status;  report  to 
Congress  (1993  FY),  41751-41752 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
Massachusetts,  41706—11708 
North  Carolina,  41708-41709 
Wisconsin,  41709-41711 
PROPOSEO  RULES 
Air  programs: 
Stratospheric  ozone  protection — 
Refrigerant  recycling  program,  41968—11972 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
North  Carolina,  41740-41741 


IV 


I 

Federal  Register  /  Vol.  59.  No.  156  /  Monday,  August  15,  1994  /  Contents 


I 


-  Hazardous  waste: 

Combustion  permitting  procedures;  public  participatifin. 

41741 
Land  disposal  restrictions;  exemptions — 
Great  Lakes  Chemical  Corp.,  41741-41745 
NOTICES 
Agency  infonnation  collection  activities  under  OMB 

review.  41757-41758 
Clean  Air  Act: 
Acid  rain  provisions — 
State  permits.  41758-41759 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Torch  Lake.  ML  41759 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing.  41645-41655 
GROB  Luft  und  Raumfahrt,  41662-41663 
Pratt  &  Whitney.  41655-41662 
Schweizer  Aircraft  Corp.  et  al.,  41643-41645 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Texas,  41711 
NOTICES 

Agency  information  collection  activities  under  OMB 

review.  41759-41760 
Rulemalung  proceedings;  petitions  filed,  granted,  denied. 

etc..  41760 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Public  and  transmitting  utilities;  stranded  costs  recovery, 
41739 
NOTICES 
Natural  gas  certificate  filings: 

Koch  Gateway  Pipeline  Co.  et  al.,  41754-41: 
Applications,  hearings,  determinations,  etc.: 

Bedford.  VA.  et  al.,  41755 

Colorado  Interstate  Gas  Co.,  41755 


1753 


Federal  Maritime  Commission 

NOTICES 

Complaints  filed: 

Balladin,  Marion  L..  et  al..  41760-41761 
Investigations,  hearings,  petitions,  etc.: 

Trans-Atlantic  Agreement,  41761 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  undor  OMB 

review.  41761-41762 
Meetings;  Sunshine  Act.  41814 
Applications,  hearings,  determinations,  etc.: 
Meridian  Bancorp,  Inc.,  41762 
Pikeville  National  Corp.  et  al..  41762-41763 

Fish  and  Wildlife  Service 

RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Live  farm-raised  fish  and  fish  eggs;  export  requirements, 
exemption,  41711-41715 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Butorphanol  tartrate  injection,  41665 
Ceftiofur,  41665-41666 

Ketamine  hydrochloride  injection,  41663-41664 
Oxytetracycline  hydrochloride  soluble  powder,  41664- 
41665 
NOTICES 
Food  additive  petitions: 

Vanetta  (U.S.A.)  Inc  41769 
Grants  and  cooperative  agreements;  availability,  etc.: 
Orphan  drug  products;  safety  and  effectiveness  in  rare 
diseases  and  conditions;  clinical  studies,  41769- 
41773 
Medical  devices;  premarket  approval: 
OPUS  CEA,  41773-41774 

VENTAK  PRx  Models  1700  and  1705  AICD  System,  etc.. 
41774 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection; 
Sodium  citrate  as  tripe  denuding  agent.  41640-41641 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41814 

General  Services  Administration 

NOTICES 

Information  resources  management: 
North  American  telephone  numbering  plan;  changes, 
41763 

Healthi  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registrj- 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Ser\'ices 

Administration 
NOTICES 
Meetings: 

Research  Integrity  Commission,  41763 
Organization,  functions,  and  authority  delegations: 
Consumer  Affairs  Office,  41763-41764 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation,  41755-41737 

Housing  and  Urt>an  Development  Department 

NOTICES 

Meetings: 
Lead-Based  Paint  Hazard  Reduction  and  Financing  Task 
Force,  41779-41780 

Immigration  and  Naturalization  Service 

RULES 

Nonimmigrant  classes: 
Temporary  alien  workers  seeking  H-lB,  O,  and  P 
classifications,  41818—41842 


Federal  Register  /  Vol.  59.  No.  156  /  Monday.  August  15.  1994  /  Contents 


PROPOSED  RULES 

Nonimmigrant  classes: 
Foreign  employers  seeking  to  employ  temporan,'  alinn 
workers  in  H,  O,  and  P  nonimmigrant  classifications 
41843-41846 

Indian  Affairs  Bureau 

PROPOSED  RULES 

Financial  activities: 
Individual  Indian  money  accounts.  41948-41953 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  41776-41779 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 

Internal  Revenue  Service 

PULES 

Income  taxes: 
Consolidated  return  regulations- 
Stock  basis  and  excess  loss  accounts,  etc.,  41666—11704 
PROPOSED  ROLES  J"<>-*i/U4 

Income  taxes: 
Charitable  contributions;  sub.slantiatinn  ri'tjuireinent 
Hearing.  41739 

international  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 

United  States-Canada  free-trade  agret'n)ent;  binjOJon;;!  panel 
reviews: 
.Softwood  lumber  products  from — 
Canada.  41747-41749 

interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment; 
Illinois  Central  Railroad  Co..  41783 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Foreign  Claims  Settlement  Commission 
Sre  hnmigration  and  Naturilizjition  .Se.n'ice 
Sre  Justice  Statistics  Bureau 

Justice  Sutistics  Bureau 

NOTICES 

Crants  and  cooperati\e  agrec'iu-nts;  ;ivail.il),litv.  ru  .: 
Statistics  prognini.  417H.)-417h:, 

Labor  Department 

See  Enipiovnient  and  Trainint  Adiuiiiisiratain 
RULES 

Administrative  Law  Imiges  ()ffi(  e  proccrdinps; 
Filing  and  servic  t   requirements,  41874-41H7H 

Land  Management  Bureau 

NOTICES 

Houndarv'  eslablishmnnt,  dijstription^.  (■!(.: 

John  Day  River.  OR,  41780 
Closure  of  public  lands: 

Nevada.  41 780-41 781    .  '     . 


Environmental  statements;  availability: 
River  Gas  of  Utah,  Inc.  Coalbed  Methane  Project  UT 
41781  I      .       . 

Realty  actions;  sales,  leases,  etc.: 
Alaska,  41781-41782 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications- 
Alaska,  41749 

Native  American  business  development  center  program 
applications: 
Cherokee.  41749-41750 

National  Aeronautics  and  Space  Administration 

NOTICES 

Inventions,  Government-owned;  availability  for  licensine 
41795-41797  '  '^^ 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles- 
Importation  eligibility;  determinations,  41811—11813 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Fogarty  International  Center. Advisorv  Board,  41775 
National  Institute  i.f  Allergy  and  Infec  tious  Disi-.ises 

41775 
National  Institute  of  Mental  Health,  41776 
National  Institute  no  Alcohol  Abuse  and  Al.oholisni 

41775 
N.ilional  Institute  im  Deafness  and  Other  Cx)iiiniuni(.i.lion 

Disorders,  41775—11776 
Research  Crants  Division  Behavioral  and  Neuros»  ienr  es 

Special  Emphasis  Panel,  41776 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Met'tinys: 

Private  r-.nrpri-^e-Co-vemment  Inter.,;  tioiis  Task  Croiiu 
41 -.SI  '^' 

J'ennith: 
Ki.irin!>  m.immals.  ^  '750-41751 

National  Science  Foundation 

NOTICES 

Meetings: 

Cpum  lences  Special  ElJ)phasl^,  I'aiiel.  417M7 
Ml'  i '.u;--:  Sun.shine  .Art.  41814 

Nuclear  Regulatory  Commission 

RULES 

K.iii:,!tii.ii  piuterlion  sl.imianis: 

!':i''rc  linn,  of  indivrjuais  exposed  lo  loni/ir.K  r^di.ilion 
fioin  routine  m  tivities  licensed  by  NKC,  niiiov.d  cil 
e^l'-ir'  d  inater:,.!,  (  l.irifii  ation.  41h41-41(.^:< 

NOTICES 

'■'■viroillij .1  stateir.enis;  a\  ,iilal)ilit  v,  >■[:   : 

S.M  r;',i)iei!t!i  Municipal  I'liiity  Distritt,  ^  17H7-41  7!(') 
Sr.iith  Cfrolina  Ele(  trie  &  Cis  Co.  ct  al  ,  4179'»-4i80n 
Ti^as  I  ■•ili;ies  Lle(  trie  Co.  et  a!.,  41H00 

Meeting'.: 

Ni,'  ie.ii  hi.'l  (  ycle  lacililies,  integrated  safet\  analysis: 

Kiiidance  document;  workshop,  418U0-41H01 
Ke„(  t(ir  ."^.ifeguards  .Advison  t^oinmittee,  41801-41802 


VI 


Federal  Register  /  Vol.  59,  No.  156  /  Monday.  August  15,  1994  /  Contents 


Applications,  hearings,  determinations,  etc.: 
Carolina  Power  &  Light  Co.,  41804 
Commonwealth  Edison  Co..  41802-41804 
Peco  Energy  Co..  41804-41806 

Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  41782-41783 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Valuation  of  plan  benefits — 
Interest  rates  and  factors.  41704-41706 

Personnel  Management  Office 

PROPOSED  RULES 
Retirement: 
Civil  Service  and  Federal  Employees  Retiremer  t 
System — 

Survivor  annuity  entitlement  based  on  remarriage 
before  age  55;  termination,  41716—41717 
NOTICES 
Meetings: 
Federal  Salary  Council,  41806 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services. 
Administration 


Research  and  Special  Programs  Administration 

PROPOSED  RULES  1 

Hazardous  materials:  i 

Hazard  materials  identification  systems;  improvements. 
41848-41872 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41814-41815 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  41807-41808 
Applications,  bearings,  determinations,  etc.: 

Minnesota  Mutual  Life  Insurance  Co.  et  al.,  41808-41810 

Sut)stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings;  advisory  committees: 
September,  41779 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  41815 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  £md  Disease  Registry 

Transportation  D^sartment 

See  Federal  Aviation  Administration 


See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  41810 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
41810-41811 
Hearings,  etc. —  ' 

Miami  Air  Charter,  41810  *"  . 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  41813 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Justice,  Immigration  and  Naturalization 
Service.  41818-41846  - . 

Part  III 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  41848-41872 

Part  IV 

Department  of  Labor,  Employment  and  Training 
Administration.  41874—41878 

PartV 

Department  of  Education,  41B80-41912 

Part  VI  - 

Department  of  Education.  41914—41925 

Part  VII  .     " 

Department  of  Education.  41928-41945 

Part  VIII 

Department  of  the  Interior.  Bureau  of  Indian  Affairs,  41948- 
41953 

Part  IX 

Department  of  Energy,  41956-41965 

PartX 

Environmental  Protection  Agency,  41968-41972 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275— 

1538  or  275-0920. 


Federal  Register  /  Vol.  s^J,  No.  15(,  /  Monday,  Au;;u.st  15,  1994  /  Contents  ' 


Vil 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


5  CFR 
Proposed  Rules: 

831 41716 

842 41716 

7CFR 

958 .....41638 

967 >..„ 41637 

982 41638 

Proposed  Rules: 

^2Q 41717 

8  CFR 

214 41818 

Proposed  Rules: 

214 41843 

274a 41843 

9  CFR 

313.. 41640 

10  CFR 

19 41641 

20 41641 

35 41641 

40 41641 

766 41956 

14  CFR 

39  (6  documents) 41643- 

41645,41647,41653,41655, 
41662 
16  CFR 

Proposed  Rules: 
1203,..-. .-. 41719 

18  CFR 
Proposed  Rules: 

35 :...41739 

20  CFR 

655 41874 

21  CFR 

510 41663 

520 41664 

522  (3  documents) ..: 41663 

41665 

25  CFR 
Proposed  Rules: 

115 41948 

26  CFR 

1 41666 

602 41666 

Proposed  Rules: 

1 41739 

29  CFR 

18 41874 

24 41874 

2619 41704 

2676 41704 

32  CFR 
Proposed  Rules: 

318 • 41739 

34  CFR 

364 41880 

365 41880 

366 41880 

367 ...41880 

607 41914 

40  CFR 

52  (3  documents) 41706 

41708,41709 
Proposed  Rules: 

52 41740 

82 41968 


124 41741 

268 41741 

270 41741 

47  CFR 

73 : 41711 

49  CFR 
Proposed  Rules: 

171 41848 

172 41848 

173 41848 

174 41648 

175 41848 

176 41848 

177 41848 

50  CFR 

14 41/11 


994 


Rules  and  Regulations 


41637' 


Federml  Roister 

Vol.  59i  No.  156 
Monday.  August  15.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatoiy  documents  having  general 
£^ical}ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtich  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  isled  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart967 

[Docket  No.  FV94-M7-1 IFRJ 

Celery  Grown  in  Florida;  Expenses  and 
Assessment  Rate 

M»*CV:  Agricultural  Maricetine  Service. 
USDA. 

ACTION:  Interim  final  rule  with  requ^t 
for  comments. 


SMMARV:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Maiieting 
Order  No.  967  for  the  1994-95  fiscal 
year.  Authorization  of  this  budget 
enables  the  Florida  Celery  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  £rom  assessments 
on  handlers. 

DATES:  Effective  August  1. 1994.  through 
July  31. 1995.  Comments  received  by 
September  14, 1994.  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456.  Room  2523-S, 
Washington.  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S,  Washington. 
DC  20090-9456,  telephone  202-720- 
9918.  or  William  G.  Pimental.  Southea.st 
Marketing  Field  Office.  Fruit  and 


Vegetable  Division.  AMS,  USDA.  P.O. 
Box  2276,  Winter  Haven,  FL  33883- 
2276.  telephone  813-299-4770. 

SUPPLEMENTARY  MFORIMTION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  149  and  Order  No.  967,  both  as 
amended  (7  CFR  part  967),  regulating 
the  handling  of  celery  grown  in  Florida. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S£:.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect.  Florida  celery  is  subiect  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  celwy 
handled  during  the  1994-^  fiscal  year, 
which  begins  August  1, 1994,  and  ends 
July  31, 1995.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
nile  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Act,  and  the  ruies  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  actions  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  seven  producers  of  Florida 
celery  under  this  marketing  order,  and 
seven  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  anniial  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  Florida 
celery  producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  year  was  prepared  by  the 
Florida  Celery  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Florida 
celery.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  bud^  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticifiated  expenses  by  expected 
shipments  of  Florida  celery.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufFicient  income 
to  pay  the  Committee's  expenses. 

The  Committee  met  June  15, 1994, 
and  unanimously  recommended  a 
1994-95  budget  of  $42,000.  $3,000  less 
than  the  previous  year.  The  budget  item 
for  1994-95  which  has  increased 
compared  to  1993-94  is  $200  for  the 
contingency  reserve  for  which  no 
funding  was  recommended  last  year. 
Budget  items  which  have  decreased 
compared  to  the  amount  budgeted  for 
1993-94  (in  parentheses)  are:  Travel  for 
Committee  personnel,  $1,000  ($2,000), 
telephone  and  telegraph,  $500  ($600), 
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postage,  $200  ($300),  and  promotion, 
merchandising,  and  public  relations, 
$13,000  <$15,000).  All  other  items  are 
budgeted  at  last  year's  amounts. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.01  per  crate,  the  same  as  last  season. 
This  rate,  when  applied  to  anticipated 
shipments  of  4,200,000  crates,  will  yield 
$42,000  in  assessment  income.  Funds  in 
the  Committee's  authorized  reserve  as  of 
June  15, 1994,  estimated  at  $15,000. 
were  within  the  maximum  permitted  by 
the  order  of  one  marketilig  year's 
expenses. 

while  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary. 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rute  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  Hscal  year  begins  on 
August  1, 1994.  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  year  apply  to  all  assessable 
Florida  celery  handled  during  the  fiscal 
year;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  which  is  similar  to 
budgets  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subiects  in  7  CFR  Part  967 

Celery.  Marketing  agreements. 
Reporting  and  reco^dk.e^^ping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  C:FR  part  907  is  amended  as 
follows: 


PART  967— CELERY  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  967  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §967.229  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appnar  in  the 
Code  of  Federal  Regulations. 

§  967.229    Expenses  and  assessment  rate. 

Expenses  of  $42,000  by  the  Florida 
Celery  Committee  are  authorized,  and 
an  assessment  rate  of  $0.01  per  crate  of 
assessable  celery  is  established  for  the 
fiscal  year  ending  July  31, 1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  8,  1994. 
Robeit  C  Keeney, 

Df^pufy Director,  Fruit  and  Vvgetable  Division. 
IFK  Doc.  94-19«95  Filed  8-12-94:  8:45  am) 

Bll.UNa  CODE  341(M>2-P 


7  CFR  Parts  958  and  982 

[DocKBt  Nos.  FV94-e5&-1FiR,  FV94-982- 
2FIR] 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders  (Idaho- 
East^  Oregon  Onions  and  Oregon 
and  Washington  Filberts/Hazelnuts) 

AGENCY:  Agricultural  Marketing  Ser\'i(.e, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  two  interim  final  rules  that 
authorized  expenditures  and  established 
assessment  rates  under  Marketing 
Orders  958  and  982  for  the  1994-95 
fiscal  period.  Authorization  of  these 
budgets  enables  the  Idaho-Eastern 
Oregon  Onion  Committee  and  the 
FilbiBrt/Hazelnut  Marketing  Board 
(Conunittee  and  Board)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  programs. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  Sections  958.238  and 
982.-338  are  effective  July  1. 1994. 
through  June  30,  1995. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Martba  Sue  Clark.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S.  Washington. 
DC  20090-6456.  telephone  202-720- 
9918;  Robert  J.  Curry  (M.O.  95«)  or 
Teresa  L.  Hutchinson  (M.O.  982). 
Northwest  Marketing  Field  Office.  Fruit 
and  VegetaWe  Division.  AMS.  USDA. 


Green-Wyatt  Federal  Building,  room 
369. 1220  Southwest  Third  Avenue, 
Portland,  OR  97204,  telephone  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  130  and  Order  No.  958.  both  as 
amended  (7  CFR  part  958),  regulating 
the  handling  of  onions  grown  in 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon;  and  Marketing 
Agreement  and  Order  No.  982,  both  as 
amended  (7  CFR  part  982),  regulating 
the  handling  of  filberts/hazelnuts  grown 
in  Oregon  and  Washington.  The 
marketing  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

.    This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  Idaho-Eastern 
Oregon  onions  and  Oregon-Washington 
filberts/hazelnuts  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  will  be 
applicable  to  all  assessable  onions  and 
filberts/hazelnuts  handled  during  the 
i994-95  n.scal  period,  which  began  July 
1,  1994,  and  ends  June  30, 1995.  This 
rule  will  not  preempt  any  State  Or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order,  is  not  in  accordance 
with  law  and  requesting  a  modification 
of  the  order  or  to  be  exempted 
therefrom.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  the  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  sot  forth  in 
the  Regulator>' flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS).  has 
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considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statues  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  450 
producers  of  Idaho-Eastern  Oregon 
onions  under  Marketing  Order  958,  and 
approximately  35  handlers.  Also,  there 
are  approximately  950  producers  of 
Oregon  and  Washington  filberts/ 
hazelnuts  under  Marketing  Order  982, 
and  approximately  21  handfers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Bu-siness 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  the  producers  and  handlers 
covered  under  these  orders  may  be 
classified  as  small  entities. 

The  budgets  of  expenses  for  the  1994- 
95  fiscal  period  wrere  prepared  by  the 
Committee  and  the  Board,  the  agendes 
responsible  for  local  administration  of 
their  respective  orders,  and  submitted  to 
the  Department  for  approval.  The 
members  of  this  Committee  and  the 
Board  are  producers  and  handlers  of 
Idaho-Eastern  Oregon  onions  and 
Oregon  and  Washington  filberts/ 
hazelnuts.  They  are  familiar  with  the 
Committee's  and  Board's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  areas  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budgets  were  formulated 
and  discussed  by  the  Committee  and 
Board.  Thus,  directly  affected  persons 
have  had  an  opportunity  to  participate 
and  provide  input. 

The  recommended  assessment  rates 
were  derived  by  dividing  anticipated 
Committee  and  Board  expenses  by 
expected  respective  shipments  of  Idaho- 
Eastern  Oregon  onions  and  assessable 
Oregon  and  Washington  filberts/ 
hazelnuts  handled.  Because  these  rates 
will  be  applied  to  actual  shipments  of 
onions  and  of  assessable  filberts/ 
hazelnuts,  the  assessment  rates  must  be 
established  at  levels  that  will  provide 
sufficient  income  to  pay  the 
Committee's  and  Board's  expenses. 
The  Idaho-Eastern  Oregon  Onion 
Committee  met  on  March  22, 1994,  and 
unanimously  recommended  a  1994-95 
budget  of  $1,020,039,  $10,161  less  than 


the  previous  year.  Increases  in 
expenditures,  which  include  $154  for 
research  and  $18,500  for  promotion  and 
advertising,  will  be  offset  by  decreases 
of  $18,495  for  salary  expenses  and 
$10,320  for  travel  and  office  expenses. 
Major  expenses  items  include  $113,785 
for  salary  expenses,  $57,600  for  travel 
and  office  expenses,  $60,154  for 
research,  $668,500  for  promotion  and 
advertising,  $60,000  for  export,  and 
$50,000  for  contingencies. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  hundredweight,  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  shipments  of  8,000.000 
hundredweight,  will  yield  $800,000  in 
assessment  income.  This,  along  with 
$30,000  in  interest  income  and  $190,039 
from  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  beginning  of  the  1994-95  fiscal 
period,  estimated  at  $898,928,  were 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  period's  expenses. 

In  a  mail  vote  conducted  the  week  of 
March  28, 1994,  the  Filbert/Hazelnut 
Marketing  Board  unanimously 
recommended  a  1994-95  budget  of 
$507,010,  $97,215  more  than  the 
previous  year.  The  major  budget  item  is 
$250,000  for  the  Board's  promotion 
program  to  maintain  and  expand 
markets  for  filberts/hazelnuts.  This  is 
$30,000  more  than  budgeted  last  year 
for  promotion.  Other  increases  include 
$2,865  for  general  and  administrative 
expenses,  $1,350  for  himiture,  $1,000 
for  a  crop  survey,  $204J0O  for  research, 
and  $42,000  for  the  emergency  reser\'e 
fund. 

The  Board  also  unanimously 
recommended  an  assessment  rate  of 
$0,007  per  pound,  the  same  as  last  year. 
This  rate,  when  applied  to  anticipated 
shipments  of  56,000.000  pounds,  will 
yield  $392,000  in  assessment  income. 
This,  along  with  $28,000  from 
previously  unassessed  1993  crop 
filberts.  $6,000  in  interest  income,  and 
$81,010  from  the  Board's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  beginning  of  the  1994-95 
marketing  year,  estimated  at  $453,673. 
were  within  the  maximum  permitted  by 
the  order  of  one  marketing  year's 
expenses. 

Interim  final  rules  were  published  in 
the  Federal  Register  on  May  12, 1994, 
for  7  CFR  part  958  (59  FR  24631)  and 
7  CFR  part  982  (59  FR  24632).  Those 
rules  added  §  958.238  and  §  982.338 
which  authorized  expenses,  and 
established  assessment  rates  for  the 
Committee  and  Board.  Those  rules 
provided  that  interested  persons  could 


file  comments  through  June  13,  1994. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  as.sessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this 
rulemaking  are  reasonable  and  likely  lo 
be  incurred  and  that  such  expenses  and 
the  specified  assessment  rates  to  cover 
such  expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee  and 
Board  need  to  have  sufficient  funds  to 
pay  their  expenses  which  are  incurred 
on  a  continuous  basis.  The  1994-95 
fiscal  periods  for  the  programs  began  on 
July  1, 1994.  The  marketing  orders 
require  that  the  rates  of  assessment  for 
the  fiscal  periods  apply  to  all  assessable 
onions  and  filberts/hazelnuts  handled 
during  the  fiscal  periods.  In  addition, 
handlers  are  aware  of  these  actions 
which  were  recommended  by  the 
Committee  and  Board  and  published  in 
the  Federal  Register  as  interim  final 
rules. 

List  of  Subjects 

7  CFF  part  958 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

>  CFR  part  982 

Filberts.  Hazelnuts,  Marketing 
agreements.  Nuts.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  958  and  982  are 
amended  as  follows: 

PART  958-ONiONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

Accordingly,  the  interim  rule 
amending  7  CFR  part  958  which  was 
published  at  59  FR  24631  on  May  12. 
1994,  is  adopted  as  a  final  rule  without 
change. 


1 
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PART  982— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

Accordingly,  the  interim  rule 
amending  7  CFR  part  982  which  was 
published  at  59  FR  24632  on  May  12. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  B.  1994. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Di'i/s/on. 
IFR  Doc.  94-19893  Filed  8-12-94.  8:45  am) 
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Food  Safety  and  Inspection  Service 

9  CFR  Part  318 

[Docket  No.  92-029F1 

RIN  0S83-AB66 

Sodium  Citrate  as  a  Tripe  Denuding 
Agent 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The'Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  permit  the  use  of  sodium  citrate  in 
solution  to  denude  beef  stomachs  of 
mucous  membranes  (tripe).  This 
regulation  makes  available  to  meat 
processors  an  additional,  alternative 
tripe-denuding  formulation  containing 
sodium  citrate  as  an  ingredient.  The 
sodium  citrate  solution  is  as  effective  as 
existing  tripe-denuding  agents,  but  is 
less  objectionable  to  workers  than  the 
agents  now  in  use.  The  sodium  citrate- 
containing  formulation  contributes  to 
improved  tripe  production. 
EFFECTIVE  DATE:  September  14. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  James,  Director,  Slaughter 
Inspection  Standards  and  Procedures 
Division,  Science  and  Technology,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  AgricuUure,  Washington, 
DC  20250-3700,  (202)  720-3219. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Federal  Meat  Inspection 
Act  (21  U.S.C.  601  ef  seq.).  FSIS 
provides  mandatory  inspection  of  meat 
and  meat  food  products  prepared  for 
distribution  in  commerce.  The  Act 
prohibits  the  addition  of  any  substance 
to  any  meat  or  meat  food  product  that 
may  render  the  product  adulterated  (21 
U  S.C.601).  Section  318.7(a)(1)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  318.7)  prohibits  the  use  of  any 


substance  in  the  preparation  of  any 
product  unless  its  use  is  approved  in 
§  318.7(c)(4)  of  the  Federal  meat 
inspection  regulations,  which  is  the 
chart  of  substances  acceptable  for  use  in 
the  preparation  of  products,  or  unless  it 
is  approved  elsewhere  in  the  regulations 
or  it  is  approved  by  the  Administrator. 

In  1990.  Birko  Corporation,  a 
manufacturer  of  processing  aids  and 
other  direct  food  ingredients,  petitioned 
the  Food  and  Drug  Administration 
(FDA)  end  us  to  approve  the  use  of 
several  compounds,  including  .sodium 
citrate,  for  use  in  denuding  tripe.  Tripe 
denudation — the  removal  of  mucous 
membranes  from  beef  stomachs — is  a 
necessary  step  in  the  cleaning  and 
preparation  of  tripe  for  use  as  human 
food.  We  reviewed  the  data  and  other 
information  submitted  by  the  petitioner 
and  determined  that  the  proposed  use  of 
sodium  citrate  did  not  result  in  product 
adulteration  or  misbranding. 

FDA  lists  sodium  citrate  as  generally 
recognized  as  safe  when  used  in 
accordance  with  good  manufacturing 
practice  in  an  amount  not  in  excess  of 
that  required  to  achieve  its  intended 
effect  (21  CFR  182.1751).  In  an  August 
24.  1992,  letter  to  the  petitioner,  FDA 
reported  this  fact  and  stated  that  it 
would  have  "no  objection  to  [sodium 
citrate's]  addition  to  the  tripe-denuding 
mixture  [contemplated  by  the 
petitioner]  providing  that  it  is  used  in 
accordance  with  good  manufacturing 
practice '."  FDA  further  stipulated  that 
the  sodium  citrate  used  be  of  food-grade 
quality  and  that  the  quantity  used  not  be 
in  excess  of  the  amount  reasonably 
required  to  accomplish  its  intended 
effect. 

On  January  5,  1994,  we  published  a 
proposal  in  the  Federal  Register  (59  FR 
550-551)  to  permit  the  use  of  sodium 
citrate,  in  combination  with  other 
approvied  agents,  to  denude  beef 
stomadis  of  mucous  membranes,  in  an 
amount  sufficient  to  accomplish  the 
intended  effect.  We  received  no 
comments  in  response  to  the  proposed 
rule. 

Therefore,  we  are  amending 
§  318.7(c)(4)  of  the  Federal  meat 
inspection  regulations  to  permit  the  use 
of  sodium  citrate  as  a  tripe  denuding 
agent  in  combination  with  other 
approved  agents,  in  an  amount 
sufficient  to  accomplish  the  intended 
effect.  Use  of  sodium  citrate  for  this 
purpose  will  be  subject  to  the  condition 
that  the  substance  be  removed  from  the 


'  .\  copy  of  this  letter  is  available  for  review  in 
the  offica  of  the  FSIS  Docket  Clerk,  U.S.  Oppartmrnt 
of  .AgriruiturR.  Food  Safety  and  Inspection  Service, 
R'M):7i  1171-S.  Washington.  DC  202ri«-:i:00. 


denuded  tripe  by  rinsing  with  potable 
water. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  significant  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  This  regulation  makes  available  to 
meat  processors  an  additional, 
alternative  tripe-denuding  formulation 
containing  sodium  citrate  as  an  . 
ingredient.  The  sodium  citrate 
formulation  could  be  manufactured  and 
sold  in  liquid  form  and  used  in  existing 
or  newly  developed  tripe  denuding 
equipment.  The  sodium  citrate- 
containing  formulation  could  be  used~ 
most  efficiently  in  the  new  equipment 
and  contribute  to  improved  tripe 
production.  Small  establishments  will 
benefit  from  the  use  of  the  sodium 
citrate  product  because  it  provides  them 
a  more  efficient,  less  expensive, 
alternate  means  of  tripe  preparation 
than  is  currently  available. 

Executive  Order  12778 

This  final  rule  was  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  States  and  local  jurisdictions 
are  preempted  under  the  Federal  Meat 
Inspection  Act  (FMIA)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  from 
imposing  requirements  with  respect  to 
premises,  facilities,  and  operations  of 
federally  inspected  meat  or  poultry 
products,  and  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  meat  and  poultr>' 
products  that  are  in  addition  to,  or 
different  than,  those  imposed  under  the 
FMIA  and  PPIA.  States  and  local 
jurisdictions  may,  however,  exercise 
concurrent  jurisdiction  over  meat  and 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  The 
States  may,  however,  impose  more 
stringent  requirements  on  such  State 
inspected  products  and  establishments. 

This  final  rule  is  not  intended  to  have 
retroactive  effect,  and  no  applicable 
administrative  procedures  must  be 
exhausted  before  any  judicial  challenge 
to  the  provisions  of  this  rule.  However, 
the  applicable  administrative 
procedures  specified  in  9  CFR  306.5 
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must  be  exhausted  prior  to  any  judicial 
challenge  to  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  FMIA.  The  applicable 
administrative  procedures  specified  in  9 
CFR  part  335  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
application  of  the  provisions  of  this  rule 
with  respect  to  labeling  decisions. 

List  of  Subjects  in  9  CFR  Part  318 

Meat  inspection.  Food  additives. 


Class  of  sut>stance 


For  the  reasons  set  out  in  the 
preamble.  9  CFR  part  318  is  amended  as 
follows: 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
(ontinues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  1901-190b  21 
I  l.S.C.  601-695;  7  CFR  2.1 7,  2.55. 

2.  Section  318.7(c)(4)  is  amended  by 
adding  to  the  chart  of  substances,  under 


Substance 


the  Class  of  Substance  "Denuding 
agents;  may  be  used  in  combination. 
Must  be  removed  from  tripe  by  rinsing 
with  potable  water.,"  the  substance 
.sodium  citrate  in  alphabetical  order  as 
follows: 

§  3 1 8.7    Approval  of  substances  for  use  in 
the  preparation  of  products. 
•         •         •         •         • 

(c)  •  •  • 

(4)  *  *  • 


Purpose 


Products 


Amount 


Denuding  Agents;  may  be  used  in  combination.  Must  be 
removed  from  tnpe  by  rinsing  with  potat)fe  water. 


Sodium  Citrate 


do 


do 


Do. 


D(jnoat  Washington,  DC,  on  Aiij-ust  4. 
1994. 

Hatricia  Jensen. 

Acting  Assistant  Sfxretary,  \hirkfiing  and 
Inspf^tion  Sen/tfis. 

(PR  Dtjc.  94-19833  Filed  8-12^94;  8:45  am] 

BILLING  CODE  3410-6M-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19,  20,  35,  and  40 

RIN3150-AA38 

Standards  for  Protection  Against 
Radiation;  Clarification 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  nile;  clarification. 


SUMMARY:  On  [)ecember  22.  1993,  a  final 
rule  making  a  number  of  conforming 
amendments  to  the  NRC's  standards  for 
protection  against  radiation  was 
published  in  the  Federal  Register  (58 
F"R  67fi.'.7).  Preferences  to  the  former 
standards  for  protection  against 
r.ndiation  were  removed  from  the 
rngulations.  and.  in  that  process,  certain 
riiquirements  and  provisions  not 
intended  to  be  removed  were 
inadvertently  deleted.  This  final  rule 
reinstates  those  applicable 
implementation  provi.sions  of  the  NRC's 
regulations  which  were  intended  to 
remain  in  effect  or  are  needed  for 
clarity. 

EFFECTIVE  DATE:  August  l.S,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
■Jayne  M.  McCausland.  Office  of  Nuclear 
Hi?giilaIory  Research.  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  415-6219. 
SUPPLEMENTARY  INFORMATION:  On  May 
21.  1991  (56  FR  23360).  the  Nuclear 
Regulatory  Commission  (NRC) 
published  its  revised  standards  for 
protection  against  radiation  (10  CFR 
20.1001-20.2401  and  the  associated 
appendices).  The  revised  standards  for 
protection  against  radiation 
incorporated  scientific  information  and 
reflected  changes  in  the  basic 
philosophy  of  radiation  prote<:tion  that 
had  occurred  since  the  promulgation  of 
the  original  regulations.  The  revisions 
conformed  the  Commission's 
regulations  to  the  Presidential  Radiation 
Protection  Guidance  to  Federal 
Agencies  for  Occupational  Exposure 
and  to  recommendations  of  national  and 
international  radiation  protection 
organizations.  The  revised  standards  for 
protection  against  radiation  became 
effective  on  June  20.  1991.  However, 
NRC  licensees  were  permitted  to  defer 
the  mandatory  implementation  of  these 
regulations  until  Januarv  1.  1993. 

On  August  26,  1992  (57  FR  .18.188). 
the  NRC  published  a  finai  ruie  that 
extended  the  date  by  which  NRC 
licensees  were  n^quired  to  impit  ment 
the  re\  i.sed  standards  for  protection 
rignin.st  radiation  from  January  1.  1993. 
until  Januap.  1.  1994.  That  do<:um.-nt 
also  made  several  conformin.i; 
amendments  to  the  teM  of  the  rt  \  iscd 
sf.iiul.irds  for  protectioJi  n^.tin^t 
r-idiation  that  were  ne<  i!'.s,ir\  to  n-fliH;! 
tl;e  new  mandatory  implementjition 
d.ile. 

On  I>H;eu)ber  22,  19!»/l  (58  ]']{  f-h57), 
t!ie  NRC  published  a  fi  i,.l  rule  en 
"remuval  of  expi.-ed  niafcrial."  in  that 
f.ti.il  ii!!i',  effeitixecn  l.innarv  1.  1994. 


a  nunil>er  of  provisions  were  removed  or 
modified  to  reflect  the  effective  date  for 
NRC's  revised  .standards  for  radiation 
protection.  Several  provisions  that  were 
removed  or  modified  by  the  December 
22,  1993.  action  should  not  have  been 
removed  or  modified  because  thev  have 
continuing  effect  beyond  the  Januarv  1. 
1994,  effective  date  for  the  revised 
standards  for  protection  against 
radiation.  The  NRC  is  concerned  that 
some  licensees  might  misinterpret  the 
Commission's  intent  in  some  instances 
because  of  the  removal  of  these 
paragraphs  and/or  references. 
Accordingly,  this  final  rule  restores 
Ihoseprovisionsof  §20.1008  that  were 
incorrectly  removed  by  the  December 
22.  1993.  rulemaking.  These  provisions 
clearly  indicate  that  requirements  in 
effet;f  prior  to  January  1,  1994.  that  are 
cited  in  license  conditions  or  technical 
specifications,  may  have  continued 
applicability.  It  also  corrects  minor 
errors  discovered  in  reviewing  the 
published  version  of  the  December  22 
1993,  final  mie. 

Specific  ally,  10  CFR  19.13  currenflv 
provides  that,  at  the  request  of  any 
worker  formerlv  engaged  in  licensed 
activities  controllecl  by  the  licensee, 
each  licensee  will  provide  to  the  worker 
reports  ot  h^s/lier  exposures  if  the 
worker  was  roqui.-ed  to  be  monitored 
under  the  provisions  of  t)20.1.')i)2.  This 
action  clarifies  that  licensees  continue 
to  be  responsible  for  providing  worker      < 
(  xposiire  reports  to  those  workers 
S!ibje<:t  to  llie  monitoring  requirements 
i;i  effe<,t  jirior  to  l.inuary  1.  1994.'  This 


j"TMini-..'l  i!i.ir.ii(irii-.|;  r"<j;jirp  ii.  nls  Ih.il  were  iii 
<   :.'(l  |>;;or  in  |.i.;!i„r\-  ;.  Kl-H  (<;.•,■.  lOCIR  Chapwr 
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will  eliminate  possible 
misinterpretations  caused  by  the 
deletion  of  the  reference  in  §  19.13(c)  to 
formerly  applicable  monitoring 
requirements  foimd  in  §§  20.108  and 
20.202  in  the  December  22, 1993, 
amendments  and  will  ensure  that 
licensees  are  aware  that  they  are  still 
responsible  for  providing  workers  with 
records  of  their  occupational  exposure 
in  accordance  with  the  monitoring 
requirements  in  the  appropriate  sections 
contained  in  the  current  Part  20  or 
regulations  in  eff^ect  prior  to  January  1 , 
1994. 

This  action  restores  portions  of 
§20.1008,  "Implementation,"  which 
specify  that  technical  speciflcations  and 
license  conditions  that  cite  regulations 
in  effect  prior  to  January  1, 1994,  may, 
under  some  conditions,  take  precedence 
over  new  Part  20  provisions.  This  action 
facilitates  the  transition  from  formerly 
applicable  Part  20  provisions  to  current 
Part  20  provisions  until  technical 
si)ecification  changes,  license 
amendments,  or  license  renewals  are 
effected. 

In  10  CFR  35.205  (a),  the  December 
22, 1993,  amendment  replaced 
references  to  §§  20.103  (Exposure  of 
individuals  to  concentrations  of 
radioactive  materials  in  air  in  restricted 
areas)  and  20.106  (Radioactivity  in 
effluents  to  tmrestricted  areas)  with  a 
reference  to  §  20.1301  (Dose  limits  for 
individual  members  of  the  public).  This 
action  adds  a  reference  to  §  20.1201 
(Occupational  dose  limits  for  adults]  to 
correspond  to  the  earlier  reference  to 
formerly  applicable  §  20.103.  This  will 
ensure  that  licensees  understand  that 
this  section  covers  dose  limits  for 
airborne  concentraticHis  in  restricted 
areas  as  well  as  unrestricted  areas. 

Also,  in  paragraph  (c)  of  §  35.205.  the 
December  22, 1993,  amendments 
inadvertently  revised  a  reference  to  the 
occupational  concentration  limits  in 
Appendix  B  to  Part  20  to  reference 
§  20.1301  (i.e.,  dose  limits  for  individual 
members  of  the  public).  This  action 
corrects  the  misreference  to  read 
§20.1201  to  clarify  that  occupational 
dose  limits  were  intended  rather  than 
public  dose  limits. 

In  10  CFR  40.34,  this  action  corrects 
a  transposed  number  which  resulted  in 
a  reference  to  units  of  quantities 
(§  20.2101  (a))  rather  than  the  intended 
reference  to  occupational  dose  Limits 
(§20.1201  (a)). 

These  amendments  are  corrective  in 
nature  and  restore  provisions 


I  as  codiried  a*  of  January  1. 1993).  In  addition,  it 
.should  be  noted  thai  tb«  1992  version  of  Chapter 
10  of  the  Code  of  Federal  Regulaiiont  incorrectly 
referenced  S  20.107  a»  a  monitoring  roqiiirement. 


inadvertently  deleted  in  prior 
amendments  (December  22, 1993;  58  FR 
67657).  Because  the  opportunity  for 
public  comment  was  previously 
provided  for  the  changes  that  formed 
the  basis  for  the  December  22, 1993, 
amendments  (May  21, 1991;  56  FR 
23360  and  August  26, 1992;  57  FR 
38588),  and  b«:ause  the  proposed 
changes  are  minor  corrective 
amendments,  the  NRC  has  determined 
that  good  cause  exists  to  dispense  with 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act  (APA) 
pursuant  to  5  U.S.C.  553(b)(3)(B).  For 
the  same  reasons,  the  NRC  has 
determined  that  good  cause  exists  to 
waive  the  30-day  deferred  effective  date 
provisions  of  the  APA  (5  U.S.C.  553(d)). 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
rule  is  the  type  of  action  described  in 
categorical  exclusion  51.22(c)(2). 
Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  numbers  3150- 
0044,  -0014.  -0010,  and  -0020. 

Regulatory  Analysis 

This  final  rule  is  administrative  in 
that  it  reinstates  provisions 
inadvertently  removed  from  the  text  of 
an  existing  regulation.  These 
amendments  will  not  have  a  significant 
impact  Therefore,  the  NRC  has  not 
prepared  a  separate  regulatory  analysis 
for  this  final  rule.  The  final  regulatory 
analysis  for  the  May  21, 1991.  final  rule 
examined  the  costs  and  benefits  of  the 
alternatives  considered  by  the 
Commission  in  developing  the  revised 
standards  for  protection  against 
radiation  and  is  available  for  inspection 
in  the  NRC  Public  Document  Room. 
2120  L  Street,  NW.  (Lower  Level), 
Washington.  DC. 

Bacldit  Analysis  . 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  final  rule  and.  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  final  rule  because  these 
amendments  do  not  involve  any 
provision  that  would  impase  backfits  as 
defined  in  10  CFR  50.109(a)(1). 


List  of  Subjects 

10  CFR  Part  19 

Criminal  penalties,  Environmental 
protection.  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health,  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material.  Source  material.  Waste 
treatment  and  disposal. 

10  CFR  Part  35 

Byproduct  material.  Criminal 
penalties.  Drugs,  Health  facilities. 
Health  professions.  Medical  devices. 
Nuclear  materials.  Occupational  safety 
and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalties,  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment, 
Security  measures.  Source  material. 
Special  nuclear  material.  Uranium. 

PART  19— NOTICES,  INSTRUCTIONS. 
AND  REPORTS  TO  WORKERS: 
INSPECTION  AND  INVESTIGATIONS 

1.  The  authority  citation  for  Part  19 
continues  to  read  as  follows: 

Authority:  Sees.  53, 63. 81, 1D3, 104, 161. 
186,  68  Stat.  930,  933.  935.  936,  937,  948, 
955.  as  amended,  sec  234. 83  Stat.  444,  as 
amended  (42  U.S.C.  2073.  2093.  2111,  2133, 
2134,  2201,  2236.  2282):  sec.  201.  88  Stat 
1242,  as  amended  (42  U.S.C.  5841);  Public 
law  95-601.  sec.  10.  92  Stat.  2951.  as 
amended  by  Public  Law  102-486,  sec;.  2902, 
106  Stat.  3123  (42  U.S.C.  5851). 

2.  In  §  19.13.  paragraph  (c)  is  revised 
to  read  as  follows: 

§19.13    Notifications  and  reports  to    ' 
individuals. 


(c)(1)  At  the  request  of  a  worker 
formerly  engaged  in  licensed  activities 
controlled  by  the  Ucensee,  each  licensee 
shall  furnish  to  the  worker  a  report  of 
the  worker's  exposure  to  radiation  and/ 
or  to  radioactive  material: 

(i)  As  shown  in  records  maintained  by 
the  licensee  pursuant  to  §  20.2106  for 
each  year  the  worker  was  required  to  be 
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monitored  under  the  provisions  of 
§20.1502;  and 

(ii)  For  each  year  the  worker  was 
required  to  be  monitored  under  the 
monitoring  requirements  in  effect  prior 
to  January  1, 1994. 

(2)  This  report  must  be  furnished 
within  30  days  from  the  time  the  request 
is  made  or  within  30  days  after  the 
exposure  of  the  individual  has  been 
determined  by  the  licensee,  whichever 
is  later.  This  report  must  cover  the 
period  of  time  that  the  worker's 
activities  involved  exposure  to  radiation 
from  radioactive  material  licensed  by 
the  Commi.ssion  and  must  include. the 
dates  and  locations  of  licensed  activities 
in  which  the  worker  participated  during 
this  period.  . 


PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

3.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Si^s.  53,  63,  65,  81.  103.  104, 
161,  182,  186,  68  Stat.  930,  933.  935,  936. 
937.  948,  953.  955,  as  amRnded  (42  II.S.C. 
2073.  2093,  2095,  2111,  2133,  2134,  2201. 
2232,  22,36),  sees.  201,  as  amnnded,  202,  20<>, 
88  Stat.  1242,  as  amended.  1244,  1246(42 
D.S.C.  5841,5842,5846). 

4.  Section  20.1008  is  added  to  read  as 
follows: 

§20.1008    Implementation. 

(a)  [Reserved  1. 

(b)  The  applicable  section  of 
§§20.1001-20.2402  must  be  used  in  lieu 
of  requirements  in  the  standards  for 
protection  against  radiation  in  effect 
prior  to  January  1, 1994  ^  that  are  cited 
in  license  conditions  or  technical 
specifications,  except  as  specified  in 
paragraphs  (c),  (d),  and  (e)  of  this 
section.  If  the  requirements  of  this  part 
are  more  restrictive  than  the  existing 
license  condition,  then  the  licensee 
shall  comply  with  this  part  unless 
exempted  by  paragraph  (d)  of  this 
section. 

(c)  Any  existing  license  condition  or 
technical  specification  that  is  more 
restrictive  than  a  requirement  in 
§§20.1001-20.2402  remains  in  force 
until  there  is  a  technical  specification 
change.  license  amendment,  or  license 
renewal. 

(d)  If  a  license  condition  or  tinhnicjil 
sp«}«:ification  exempted  a  licensee  from 
a  requirement  in  the  standards  for 
protection  against  radiation  in  effect 
prior  to  January  1,  1394.'  it  (:ontinues  to 
exempt  a  licensee  from  the 


corresponding  provision  of  §§  20.1001- 
20.2402. 

(e)  If  a  license  condition  cites 
provisions  in  requirements  in  the 
standards  for  protection  against 
radiation  in  effect  prior  to  January  1, 
1994  '  and  there  are  no  corresponding 
provisions  in  §§20.1001-20.2402,  then 
the  license  condition  remains  in  force 
until  there  is  a  technical  specification 
change,  license  amendment,  or  license 
renewal  that  modifies  or  remo\es  this 
condition. 

PART  35— MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

5.  The  authority  citation  for  Part  35 
continues  to  read  as  follow.s: 

Authority:  .Sees.  81,  161.  182,  183.  68  .Stat 
935.  948.  953.  954.  as  am.!n(ii;d  (42  V  SC 
2111.  2201,  2232.  2233);  s.-<:.  2(ll,88SfBt. 
1242,  as  amended  (42  l\S.(l  5841). 

6.  In  §35.205,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  35.205    Control  of  aerosols  and  gases. 

fa)  A  licen.see  that  administers 
radioactive  aerosols  or  gases  shall  do  so 
in  a  room  with  a  system  that  will  keep 
airborne  concentrations  low  enough  so 
as  not  to  exceed  the  limits  presc.ribed  by 
§§20.1201  and  20.1301  of  this  chapter.' 
The  system  must  either  be  directly 
vented  to  the  atmosphere  through  an  air 
exhaust  or  provide  for  collection  and 
decay  or  disposal  of  the  aerosol  or  gas 
in  a  shielded  container. 
•        •        •        •        , 

(c)  Before  receiving,  using,  or  storing 
a  radioactive  gas,  the  licensee  shall 
calculate  the  amount  of  time  net^ded 
after  a  spill  to  reduce  the  concentration 
in  the  room  low  enough  so  as  not  to 
exceed  the  limits  presc.ribed  bv 
§  20.1201  of  this  chapter.  The  " 
calculation  must  be  based  or^  the  liighest 
activity  of  gas  handled  in  a  single 
container,  the  air  volume  of  the  room, 
and  the  measured  available  air  exhaust 
rate. 


'.Soo  *i*>20.1-20.b02  (lAiifiiMJ  ..s  1)1  )..)), „,rv  1. 
1  ■)?(.!. 

'  .S(».'  SS-JO.I-JO.DOi  ( (Hi,fl..,l  „s  ol  |.,:)i:„-v  ). 
1^(93. 


PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

7.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  .Sci .  62.  6).  64.  65.  81.  161,  182. 
1H3.  1H6.  68  Stat.  932.  933.  9.i5.  94H.  0.'.3. 
954.  9:i5.  iis  amnnded,  sei.s.  1 1i"(2).  83.  HA. 
Public   L.m  9.')-<i()4.  92  .Sfat.  3033.  .i>. 
.■init'iiii.>d.  3039,  S(<( .  234.  «3  Sfat  444.  .is 
amend.'d  (42  II.S.C.  2014(.:)(2).  2092.  2093. 
2094.  2095.  2111.  2113,  2114.  2201.  2232. 
2233.  22)6.  2282);  s.'i:.  274.  I'.ibiit  L,.vv  8(i- 
373.  73  St-.a.  638  (42  I  LS.C.  2021):  m-cn.  201. 


as  amended.  202,  206,  88  Stat.  1242,  as 
amended,  1244,  1246,  (42  L'.S.C.  5841.  .5842 
5846);  .sec.  275,  92  Stat.  3021,  as  arvnd.ni  bv 
Public  Law  97^15,  96  Stat.  2067  (42  1'  Sr' 
2022). 
.Section  40.7  also  issued  under  Public  Lnv 
.  95-fi02.  sec.  10.  92  Stat.  2951.  as  i..T,.T,<i.'.l 
by  Public:  Law  102-486.  sec.  2902   106  St.if 
3123  (42  I'.S.C.  5851).  .Section  40.31  (ft)  .sUo 
issucjd  under  sec.  122.  68  .Stat.  939  (42  t   S.C 
2152).  .Section  40.46  also  issued  under  se( 
184,  68  .Stat.  954.  as  amended  (42  I  .S.C. 
2234).  .Section  40.71  also  issu-'d  lt,(!.t  v,-r 
187,  68  .Stat  955  (42  I'  S.C.  2237). 

§40.34    [Amended] 

8.  In  §40.34,  paragraph  (a)(2)  is 
amended  by  revising  the  reference  to 
■■§20.21!)l(a)"toread  "§ 20.1201(a)."" 

Dated  at  Kix  kville,  Marvlaiid.  this  9th  d.iv 
of  August  1994. 

For  the  Nuc  l(?ar  Regulatory  (>)ni!;;i-vi,,n. 
James  M.  Taylor. 

Ex^'ciitivf  Directitrfor  OpunUtnu-. 

IFK  Dck:.  94-19900  Filed  8-12-94   8  AT,  .nr.j 

BILUfW  coot  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  92-ASW-50;  Amendment  39- 
8934;  AD  94-12-06] 

Airworthiness  Directives;  Schweizer 
Arrcraft  Corporation  and  Hughes 
Helicopters,  Inc.  Model  269A,  269A-1, 
269B,  269C,  and  TH-65A  Series 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


'  s.'i.  !.<; 2ii.  i-:'i)  irtiji  (),i;f;,v)  ,,^  ,,f  i„.„,.,rv  j. 

I't'Ci. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  direc;tivel,\D). 
applicable  to  Schweizer  Aire  raft 
Corporation  and  Hughes  Helicopters, 
Inc.  Model  2R9A.  26C(.^-.l,  2R9B,  269C, 
and  TH-.^.o.'^  .series  helicopters,  that 
currently  requires  repetitive  inspe<:tio!  s 
and  replacement  of  cwrtain  lower  belt 
drive  pulley  bearings  (pulley  bearings). 
This  amenc^ment  retains  the  present  AD 
requirements  and  adds  an  alternate 
pulley  bearing  to  the  requirements  of 
the  AD.  This  amendment  is  prompted 
by  the  introduction  of  an  alte.niate 
pulltn  bearing  into  senice  by  Sc  hwejzer 
AircTaft  Cnrjjoration.  The  actions 
spec;ified  by  this  AID  are  intended  to 
pnnent  fajjiire  of  the  pulley  bearings, 
loss  of  power  to  the  rotor  svstems,  n:id 
siih.se(|iient  loss  of  c  ontrol  of  the 
ht^lic  opter. 

DATES:  Kffc'i  ii\eon  September  19.  19M4 

The  inc orporatio:!  by  reference  ol 
cert.niii  publications  listed  in  the 
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regulations  is  approved  by  tlie  Director 
of  the  Federal  Register  as  of  September 
19,1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Schweizer  Aircraft  Cbrpwation, 
P.O.  Box.147,  Elmira,  New  York  14902. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  OfBce  of  the  Assistant  Chief 
Counsel.  2601  Meacham  Blvd..  room 
663.  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymcmd  Reinhardt,  Aerospace 
Engineer.  FAA.  New  Yoric  Aircraft 
Certification  Office,  Propulsion  Branch, 
ANE-174.  New  England  R^on.  181 
South  Franklin  Avenue,  Valley  Stream, 
New  York  11581.  telephone  (516)  791- 
7421, fax  (516)  791-9024. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39)  by 
superseding  AD  80-02-14.  Amendment 
39-3668  (45  FR  3251,  January  17, 1980). 
which  is  applicable  to  Sfihweizer 
Aircraft  Corporation  and  Hughes 
Helicopters,  Inc.  Model  269A,  269A-1, 
269B.  269C.  and  TH-55A  series 
helicopters,  was  published  in  the 
Federal  Register  on  July  2. 1993  (58  PR 
35900).  That  action  proposed  to 
continue  the  present  AD  requirements 
for  lower  belt  drive  pulley  bearings 
(pulley  bearings),  part  number  (P/N) 
269A5050-57,  and  also  proposed  a  one- 
time inspection  of  the  pulley  bearing 
installation,  repetitive  inspections  of  the 
pulley  bearings,  and  an  1.800  hours' 
time-in-service  life  limit  for  pulley 
bearings,  part  nuinber  (P/N)  269A5050- 
80.  Pulley  bearings,  P/N  269A5050-80. 
are  subject  to  the  same  requirements  as 
pulley  bearings.  P/N  269A5050-57. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed,  with  only  editorial 
changes.  The  FAA  has  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

The  FAA  estimates  that  700 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1.5  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts,  if 
needed,  will  cost  approximately  $635 


per  helicopter.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $168375 
each  year  assuming  175  helicopters 
would  need  new  parts  each  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  Hnal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADORESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  Of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follov\'s: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-3668,  (45  FR 
3251,  January  17.  1980),  and  by  adding 
a  new  airworthiness  directive  (AD). 
AmeiKlment  39-8934.  to  read  as 
follows: 

94-12-4)6    SchweizGT  Aircraft  Corporation 
and  Hughes  Helicopters.  Inc.: 

Amrndmenf  39-8934.  Doc;kpt  Number 
9a-ASW-50.  Supersedes  AD  80-02-14. 
Aniendmeat  39-3668. 


Applicability:  Model  269A,  269A-1,  269B, 
269C,  and  TH-55A  helicopters,  with  lower 
belt  drive  pulley  bearings,  part  number  (P/N) 
269A5050-57  or  269A505(>-^0.  installed, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  bilure  of  the  lower  belt  drive 
pulley  bearings  (pulley  Iwarings),  loss  of 
power  to  the  rotor  systems,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  the  next  50  hours'  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  replace  all  pulley  bearings,  P/N 
269A505O-57  or  269AS050-«0.  that  have 
accumulated  1,750  or  more  hours'  TIS  on  the 
effective  date  of  this  AD.  Fw  pulley  l)earings 
that  have  accumulated  less  than  1,750  hours' 
TIS  on  the  effective  date  of  this  AD,  replace 
these  pulley  bearings  on  or  prior  to  attaining 
1,800  hours'  total  TIS.  If  replaced  with  pulley 
bearings,  P/N  269A505O-57  or  269A505O-80, 
the  repetitive  inspection  requirements  of 
paragraph  (d)  of  this  AD  are  applicable. 

Note:  The  following  paragraphs  of  the  .^D. 
relative  to  bearing  retention  system 
inspection,  cover  two  systems  of  retention. 
At  delivery,  all  Model  269A.  269A-1,  269B. 
TH-55A,  and  certain  269C  helicopters,  serial 
numbers  1  through  589,  were  equipped  with 
sheet  metal  lower  bearing  straps,  P/N 
269A5463.  Model  269C  helicopters,  serial 
numbers  590  and  sut>sequent.  were  equipped 
with  machined  lower  b^iring  caps  that  are 
part  of  a  269A5573-11  "H  "  frame  assembly. 
Paragraph  (b)  concerns  the  sheet  metal  straps 
and  paragraph  (c)  concerns  the  machined 
caps. 

(b)  Within  the  next  50  hours'  TIS  after  the 
effective  date  of  this  AD,  on  helicopters 
equipped  with  sheet  metal  lower  bearing 
straps,  P/N  269A5463— 

(1)  Inspect  the  pulley  bearings  in 
accordance  with  paragraphs  a.  through  f  of 
Part  I  of  Schweizer  Aircraft  Corporation  or 
Hughes  Helicopters,  Inc.  Service  Information 
Notice  (SIN)  N-146.2.  dated  December  7. 
1979.  and. 

(2)  Shim  bearing  straps  in  accordance  with 
paragraph  h.(2)  of  Part  I  of  SIN  N-146.2. 
dated  December  7, 1979. 

(c)  Within  the  next  50  hours'  TIS  afterthe 
effective  date  of  this  AD.  on  helj^opters 
equipped  with  machined  lower  pulley 
bearing  caps-(caps)  that  are  part  of  a 
269A5573-11  "H"  frame  assembly,  inspect 
caps  and  frame  assembly  lower  bearing  bon; 
for  out-of-roundness  in  accordance  with 
paragraphs  1.  through  p..  Part  I  of  SiN  N-U)4. 
dated  December  7, 1979. 

(1)  If  out-of-roundness  exceeds  0.001  inch 
Total  Indicator  Reading  (T.I.R.).  reverse  the 
caps  and  repeat  the  inspections  of  paragraph 
(c)  of  this  AD  for hoth  caps. 

(2)  If  out-of-roundness  exceeds  O.OOl  inch 
T.I.R.  after  reversing  and  reinspectlng  the 
caps,  replace  both  caps  with  two  lower 
bearing  straps.  P/N  269A5463,  in  accordance 
with  paragraph  r.  of  Part  I  of  SIN  N-164. 
dated  December  7, 1979. 

(d)  Within  300  hours'  TIS  after 
accomplishing  paragraphs  (b)  or  (c)  of.this 
AD.  and  thereafter  at  intervals  not  to  exceed 
300  hours'  TIS  from  the  last  inspection, 
inspect  the  pulley  bearings  in  accordance 
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with  paragraph  a.  throegh  e.  of  Part  01  of  SIN 
N-164.  dated  Deceniber  7. 1979. 

(e)  Before  returning  any  helicopter 
equipped  with  a  replacemont  "H"  frame 
assembly  to  service,  accomplish  the 
inspections  of  paragraphs  (b)  or  (c>of  this  AD 
as  appropriate. 

(f)  An  alternative  methtxl  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  leyel  of  safety  may  be 
used  when  approved  bv  the  Manager.  New 
York  Aircraft  Certification  Office.  FAA. 
Operators  shall  submi(  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  New  York  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  Airrraft 
Certification  Office. 

(g)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  tooperatc  the  helicopter 
to  a  location  where  the  requirements  of  this 

"AD  can  be  accomplisljcd. 

(h)  The  inspections  and  replacements  shall 
1h^  done  in  accordance  with  Schweizer 
Aircraft  Corporation  SIN  N-164  and  SIN  N- 
146.2,  both  dated  December  7. 1979.  This 
incorporation  b>'  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
I*art  51.  Copies  may  be  obtained  from 
Schweizer  Aircraft  Corporation.  P.O  Box 
147,  Elmira.  New  York  14902.  Copies  may  be 
liispijcted  at  the  FAA.  Office  of  the  Assistant 
Chief  Counsel.  2601  Meachara  Blvd..  Room 
(ibl.  Fort  Worth.  Texas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Qipitol  Street 
\U'.,  suite  700.  Washington.  DC. 

(i)  This  amendment  becomes  effective  on 
.Septt-mber  19. 1994. 

Issued  in  Fort  Worth.  Texas,  on  |une  17, 

1M94. 

Eric  Bries, 

Aiting  Mana^T.  Uotorcmft  DinrtoraU: 

A  ircmft  Certifica  tion  St  'nice. 

IF-R  Doc.  94-17868  Filed  8-12-<U.  K  45  iiml 

BILUNG  CODE  49ia-t3-l> 


14  CFR  Part  39 

IDocket  No.  93-*Hl(l-218-AD;  Amendment 
3»-89e5;  AO  94-16-Oq 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  Cart>on  Brakes 

AGEWCT:  Federal  Aviation 
Administration,  DOT.   ' 
ACTIOM:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
nvw  airworthiness  dirt-clive  (.^D). 
applicable  to  certain  Boeing  Modt;!  7fi7 
scries  airplanes,  that  requires  rep»ftiHve 
in.spcctions  to  detect  {.T.uJiing. 
corrosion,  and  wear  of  varimis 
( Dinponcnts  of  the  main  landing  (^onr 


(MLG)  brake  assembly,  and  correction  of 
discrepancies.  This  amendment  is 
prompted  by  reports  indicating  that 
components  in  the  MLG  assembly  have 
been  damaged  due  to  the  consequences 
of  vibration  in  the  brake  assembly.  The 
actions  specified  by  this  AD  are 
intended  to  minimize  the  exposure  of 
the  brake  assembly  to  the  consequences 
of  a  vibratory  condition  that  could 
ultimately  lead  to  feilure  of  components 
of  the  MLG;  such  failure  could  severely 
affect  the  braking  capability  of  the 
airplane  \%+iile  on  the  ground. 
DATES:  Effective  September  14. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
14. 1994. 

ADDRESSES:  The  ser\  ice  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Coramerdal  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  e.xamined  at  the 
Federal  Aviation  Administration  (FAA). 
Tran.sport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SVV.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson,  Aerospace  EngirKer, 
Systems  &  Equipment  Branch.  ANM- 
130S.  FAA.  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton, 
Washington  9605,S^056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  {14  CFR  part  .39)  to 
include  an  airworthiness  direinive  (AD) 
that  is  nppUrable  to  certain  Boeing 
Model  767  scrit's  airplanes  was 
published  in  tiie  Federal  Register  on 
Man-.h  l.S.  1994  (.S9  FR  11946).  That 
ac:tion  proposed  to  require  insppctions 
to  dete<:t  cracking,  corrosion,  and  wear    • 
of  variou.<i  components  of  the  main 
landing  gear  (NfLG)  brake  assembly,  and 
t;orrfction  of  discrepancies. 

Interrstt?d  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commentt^r  sup[)orts  the 
proposal. 

Several  cnmnienters  rr-quest  that  the 
proposal!  \n-  withdrawn.  These 
conuufiiti^rs  contend  that  .\rj  94-03-07. 
amendment  39-a«14  (.59  FT?  7897, 
Febniar>- 17.  1994).  adequately 
addresses  the  safety  cmverns  re!atf?d  to 
failures  caused  by  the  vibration 
phenomenon  of  the  brakes.  That  AD  is 


applicable  to  the  same  airplanes  that 
would  be  affected  by  the  proposal,  and 
requires  that  operators  incorporate 
modifications  and  perform  se\'eral 
different  types  of  inspections  to  detect 
cracking  and  other  damage  of  \'arious 
•  components  of  the  MLG  brake  assembly. 
Additionally,  one  commenter  advises 
that  every  operating  airplane  affected  by 
AD  94-03-07  is  currently  in  compliance 
with  that  AD  and,  due  to  the  efforts  of 
the  operators  of  these  airplanes,  there 
has  been  a  "dramatic  effect"  in 
addressing  the  knovm  brake  failure 
modes. 

The  FAA  does  not  concur  with  the 
request  to  withdraw  the  AD.  The 
issuance  of  AD  94-03-07  was  prompted 
by  incidents  of  brake  failure  and  by 
physical  ex-idence,  which  indicated  that 
certain  components  in  the  brake  load 
path  are  subjecl  to  damage  or  failure  duo 
to  the  vibration  phenomenon  of  the 
brakes.  Such  damage  or  failures  can 
contribute  to  the  overall  failure  of  the 
braking  system.  While  accomplishment 
of  the  requirements  of  AD  94-03-07 
will  minimize  the  likehhood  oreffet;t  of 
failures  of  certain  components  within 
the  brake  system,  accomplishment  of 
the  repetitive  inspection  requirements 
of  this  new  AD  will  addre.ss  potential 
damage  that  could  further  aggravate  the 
identified  vibration  phenomenon.  While 
there  have  been  no  in-ser\ice  incidents 
of  failure  of  certain  of  these  specific 
components,  the  FAA  has  determined 
that  the  potential  exists  for  such  failures 
to  occur,  due  to  the  configuration  of  the 
MLG  brake  assembly  and  the  continuing 
occurrences  of  the  vibration 
phenomenon  of  the  brakes.  If  the  failure 
of  the  subjec-t  components  were  to 
occur,  it  could  further  aggravate  the 
vibrator)  condition  and  weaken  the 
brake  load  path,  possibly  leading  to 
further  failures  or  loss  of  brakini;  No 
evidence  has  been  submitted  to  '!"■  V.W 
to  Indicate  that  this  potential  for  failure, 
does  not  exist,  or  to  justify  that 
inspection  of  these  components  is  not 
necessary.  In  liglit  of  these  factors,  the 
F.\.-\  has  detennined  that  this  final  rule 
is  both  appropriate  and  warranted. 

One  commenter  states  that  the 
proposed  inspections  to  detetrt  corrosion 
and  damage  to  the  brake  hardware  are 
(  urrently  part  of  operators'  maintenance 
programs.  Pnident  operators  would  be 
expiecfed  to  adjust  their  maintenance 
programs  to  reflect  the  changes  in  the 
inspections  and  inspection  internals 
recommended  bv  Boeing  Service 
Bulletin  767-32^128  (whidi  is 
referenced  in  the  proposal).  The 
commenter  contends  that  the  incidents 
upon  which  the  proposed  AD  and  .A.D 
94-03-07  are  based  are  the  result  of 
di^ign  defects  rather  than  improper 
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maintenance;  therefore,  an  operator's 
maintenance  program  should  not  have 
to  be  revised  via  an  AD  in  order  to 
address  the  safety  concern.  The 
commenter  suggests  that  the  FAA 
should  not  require  the  operator's 
maintenance  program  to  be  revised 
unless  it  can  show  that  the  maintenance 
program  is  inadequate.  In  this  regard, 
the  commenter  requests  that  the  FAA 
review  its  justification  for  the  proposed 
rule  to  ensure  that  it  is  sufficient  to 
satisfy  the  requirements  of  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  (14 
CFR  part  39),  "Airworthiness 
Directives." 

The  FAA  concurs  with  the 
commenter's  observation  that  the  unsafe 
condition  addressed  by  this  AD  action 
is  the  result  of  a  design  deficiency  and 
not  a  maintenance  deficiency;  however, 
the  FAA  does  not  concur  with  the 
commenter's  inference  that  this  AD  is 
not  justified.  This  commenter  appears  to 
be  confusing  the  basis  for  finding  of  an 
unsafe  condition  with  the  appropriate 
means  of  addressing  the  unsafe 
condition.  While  it  is  true  that  the 
unsafe  condition  is  based  on  a  design 
deficiency  of  the  MLG  assembly,  there 
currently  is  no  permanent  "design  fix" 
to  eliminate  the  problem.  Therefore, 
although  a  design  fix  would  be  the 
ultimate  intention,  the  FAA  has 
determined  that  the  accomplishment  of 
the  inspection  requirements  of  this  AD. 
in  the  interim,  is  necessary  in  order  to 
minimize  the  occurrence  of  braite 
failures  due  to  the  brake  vibration 
phenomenon  and  to  ensure  that  an 
acceptable  level  of  safety  is  maintained. 
With  regard  to  the  commenter's 
statement  concerning  maintenance 
programs,  even  though  a  parallel 
inspection  action  currently  may  be  part 
of  an  operator's  maintenance  program, 
this  AD  serves  as  the  means  available  to 
the  FAA  for  mandating  the  appropriate 
inspection  actions  and  ensuring  their 
accomplishment  at  timely  intervals  by 
all  affected  operators. 

Further,  according  to  part  39  of  the 
FAR,  the  issuance  of  an  AD  must  be 
based  on  the  finding  that  an  unsafe 
condition  exists  or  is  likely  to  develop 
in  aircraft  of  a  particular  type  design. 
This  AD  is  prompted  by  what  the  FAA 
has  determined  to  be  an  unsafe 
condition  to  which  Model  767  series 
airplanes  equipped  with  carbon  brakes 
are  subject.  That  unsafe  condition 
entails  the  failure  of  MLG  components 
and  the  subsequent  loss  of  braking 
capability,  which  is  brought  about  by 
the  effects  of  a  vibration  phenomenon 
that  is  known  to  exist  in  the  brake 
a.ssembly  of  these  airplanes.  The  FAA 
also  has  determined  that  repetitive 
inspe<;tions  of  the  affe«:ted  area  must  be 


mandated  in  order  to  minimize  the 
failura  of  the  components  and  to  ensure 
that  safety  is  not  degraded.  The 
appropriate  vehicle  for  mandating  such 
action  to  correct  an  unsafe  condition  is 
the  airworthiness  directive. 
Accordingly,  the  issuance  of  this  AD  is 
justified  under  part  39  of  the  FAR. 

One  commenter  requests  an 
explanation  of  why  the  requirements  of 
AD  94-03-07  are  considered  interim 
action.  The  FAA  responds  by  noting 
that  it  considers  the  requirements  of 
both  AD  94-03-07  as  well  as  this  new 
AD  to  be  interim  action.  The 
accomplishment  of  the  requirements  of 
these  AD's  is  intended  to  minimize  the 
occurrence  of  brake  failures  due  to  the 
brake  vibration  phenomenon.  These 
actions  do  not  eliminate  the  vibration 
phenomenon  itself,  however,  as  has 
been  verified  by  a  recent  incident  that 
occurred  in  March  1994.  During  that 
incident,  an  airplane  that  was  in 
compliance  with  AD  94-03-07 
experienced  a  rejected  takeoff  in  which 
there  was  no  detected  brake  loss,  but 
brake  components  were  found  to  be 
fractured  or  damaged  during  an 
inspection  performed  after  the  incident 
occurred.  The  damage  that  was 
sustained  as  a  result  of  that  incident  was 
primarily  in  components  other  than 
those  addressed  by  AD  94-03-07.  It  is 
apparent  that  failure  of  the  brake 
components  due  to  vibration  can  still 
occur.  The  FAA  maintains  that  design 
changes  are  needed  that  will  eliminate 
or  significantly  reduce  the  vibration 
phenomenon  recognized  in  the  Model 
767  carbon  brake  system,  or 
significantly  reduce  the  occurrence  of 
failures  in  the  brake  load  path.  The  FAA 
considers  that  the  actions  required  by 
AD  94-03-07  and  by  this  new  AD  are 
interim  actions  until  such  design 
changes  are  developed  and  nvailcnble. 

Several  commenters  request  that  the 
proposed  compliance  terms  be  revised 
from  "hours  time-in-service"  to  "flight 
cycles."  These  commenters  point  out 
that  the  procedures  specified  in  the 
referenced  Boeing  service  bulletin  are  in 
terms  of  flight  cycles,  not  hours.  The 
FAA  conciu-s.  The  reference  to  "hours 
time-in-service"  that  appeared  in  the 
proposal  was  an  error.  The  word.ng  of 
the  fmul  nile  has  been  corrected  to 
specify  "flight  cycles".  This  correction 
will  not  impose  any  additional  burden 
on  affected  operators;  it  will  relieve 
operators  from  having  to  perform  the 
inspe(,1ions  earlier  or  more  often  than  is 
actually  necessary. 

These  same  commenters  request  that 
the  compliance  time  for  the  inspections 
that  wpuld  be  required  by  paragraph  (a) 
be  revised  from  the  proposed  L.'iOO 
hours  time-in-service  to  1,600  flight 


cycles.  The  commenters  state  that  AD 
94-03-07  requires  that  the  rod  linkage 
be  inspected  at  intervals  of  800  flight 
cycles;  therefore,  the  adoption  of  a 
1,600- flight  cycle  interval  for  the 
proposed  inspections  would  allow  some 
of  them  to  be  accomplished 
concurrently  with  those  of  AD  94-03- 
07.  This  will  simplify  scheduling  and 
eliminate  duplication  of  work  for 
affected  operators.  The  FAA  concurs.  In 
addition  to  considering  the  reasons 
presented  by  these  commenters.  the 
FAA  has  reviewed  and  approved 
Revision  1  of  Boeing  Service  Bulletin 
767-32-0128,  dated  March  31, 1994. 
Among  other  things,  this  revised  version 
of  the  service  bulletin  recommends  that 
inspections  of  the  pins,  the  brake  torque 
arm  bu.shings,  and  the  brake  rod 
bushings liegin  within  1,600  flight 
cycles  and  be  rep>eated  at  intervals  of " 
1,600  flight  cycles.  Paragraph  (a)  of  the 
final  rule  has  been  revised  to  specify  a 
1,600-flight  cycle  inspection  interval, 
and  to  reference  the  revised  version  of 
the  service  bulletin  as  the  appropriate 
source  of  service  information. 

Another  commenter  requests  that  the 
inspections  of  the  bulkhead,  keeper  pin. 
and  brake  attach  pin,  as  proposed  by 
paragraph  (b).  be  eliminated.  This 
commenter  points  out  that  modification 
of  the  brake  rod  pin  assembly  and  the 
brake  attach  pin  retainer,  which  is 
required  by  AD  94-03-07.  has 
significantly  strengthened  the  brake 
load  path  in  this  area.  There  has  been 
no  indication  that  this  area  continues  to 
be  a  problem  area  once  the  modification 
is  installed.  The  FAA  concurs  with  the 
commenter's  request  to  delete  the 
proposed  inspections.  The  requirements 
of  AD  94-03-07  eliminated  the  cross 
bolts  at  the  brake  rod  attach  pin,  thereby 
eliminating  one  of  the  failure  modes  in 
the  brake  load  path  that  had  accounted 
for  a  significant  number  of  brake  loss 
incidents.  The  modification  required  by 
AD  94-03-07  improves  the  brake  load 
path  in  the  brake-to-brake  rod 
attachment  area.  In  light  of  this,  the 
FAA  has  determined  that  the 
inspections  proposed  in  paragraph  (b)  of 
the  notice  are  not  necessary,  and  has 
deleted  them  from  the  final  rule.  The 
FAA  notes  that  Part  2  of  Revision  1  of 
Boeing  Service  Bulletin  767-32-0128 
provides  instructions  for  inspecting  the 
modified  area  for  corrosion  or  damage. 
Although  those  inspections  may  be 
"value  added,"  the  FAA  does  not 
consider  them  necessary  to  improve  the 
safety  of  the  brake  system. 

One  commenter  provides  an  update 
on  the  number  of  airplanes  affected  by 
<he  proposed  AD.  The  information 
provided  by  this  commenter  indicates 
that  the  worldwide  number  has  risen 
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from  289  airplanes  (at  the  time  the 
proposal  was  issued)  to  308  airplanes; 
and  the  U.S. -registered  number  has 
risen  from  71  airplanes  to  77  airplanes. 
The  FAA  has  revised  the  et:onomic 
impact  information,  below,  accordingly. 

.\fter  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
J  adoption  of  the  rule  with  the  changes 
previously  described.  The  YhA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  308  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  77  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $42,350,  or  $550  per  airplane,  per 
inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
Mot  have  substantial  direct  effects  tm  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution,  of  power  and 
responsibilities  among  the  various 
levels  of  goi'emment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
■jiignificant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  ^d  it  is 
contained  in  the  Rules  Ehxrket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Pocket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14CFR  Part  39 

.•\ir  transportation.  Aircraft,  .\viation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

.■\(:cordingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Adnwnistrator.  the  Federal  .Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  ,^pp.  1354(y).  1421 
and  1423;  49  r.S.C.  lOfelg).  and  14  CFR 
11. 8Q 

§39.13    [AmefMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-16-05  Boeing:  Amendrner.t  ;<'*-84yS 
tXicket  «;^-NM-218-AD. 

Applicabiltty:  Model  767  sfries  a.rpldxn-s 
equipped  with  carbon  tjrakes.  cprtificated  in 
any  categor\'. 

Compliance:  Rt^quired  as  indicated,  unless 
accomplished  prpviously. 

To  prevent  the  faikiif  of  components  of  the 
main  landing  gear,  which  could  severely 
affect  the  braking  capability  of  the  airplitiie 
while  on  the  ground,  accomplish  the 
following: 

(a)  Within  1,600  flight  cycles  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  1 .600  flight  cvcl«. 
conduct  inspections  to  detect  cracking  and 
corrosion  of  the  pin  that  attaches  iiie  brake 
rod  to  the  brake  housing:  to  detect  cracking 
of  the  brake  torque  arm  bushings;  and  to 
detect  wear  of  the  brake  rod  bushings;  in 
accordance  with  Part  1  of  Boeing  .Sen  ice 
Bulletin  767-32-0128,  Revision  1.  dated 
March  31, 1994.  If  any  discit'pancy  is 
detected  in  any  part,  replace  or  repair  the 
part  in  accordance  with  the  cfKnpliance 
schedule  specified  in  Figure  1.  Figure  2.  or 
Figure  3  of  the  ser%'ice  bulletin,  as  applicable. 

Note  1:  Inspections,  replacement,  and 
repairs  performed  prior  to  the  effective  date 
of  this  ,AD  in  .laiordance  with  BfM'ing  S«Tvit  e 
Bulletin  767  .:v_oi28,  dated  Novemtxr  11. 
199:1.  are  considered  to  be  In  compli.ince 
with  this  paragraph. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  s.ifetv  mav  \h- 
used  if  approved  by  the  M.inager.  .Seattle 
Aircraft  Certification  Office  (ACT)).  F.'\.\. 
Transport  Airplane  Din>ctorate.  ()p«>rat(>rs 
shall  submit  their  requests  through  an 
apiiropriate  FA-A  Principal  Vtninteii.ince 
Insp«'(  tor,  who  may  add  comments  and  tlirn 
send  it  to  the  Manager,  S«'attle  ACX) 

Note  2:  Information  concerning  the 
existeiu  e  of  approved  aluimative  nietlKuls  o) 
compliance  with  this  AD.  if  anv.  ni.iv  tie 
obtained  frorii  the  .S^Mttle  ACX). 


{<.-]  Special  flight  permits  rnay  be  issued  m 
at  Lordance  with  sections  :;1.197  and  21.199 
of  the  Federal  Aviation  Kegu!rft,(»i:s  ( !4  (;JT< 
21.1«7and  21.1991  to  operate  the  «irpi.i-ie  lo 
a  location  where  the  requi-crr.ents  of  this  .^D 
can  \>e  accomplished. 

(ri)  The  actions  shall  be  done  in  .u  ( ord^nce 
with  Boeing  Service  Balletm  7b7-i2-Oi.'R. 
Revision  1.  dated  .March  .M,  1994  Th;s 
incorporation  by  reference  was  appruwd  bv 
the  Director  of  the  Feder<il  K<^ister  in 
accordance  with  5  I'.S  C  5S2(al  and  1  CFK 
part  .51,  Copies  may  be  obt.iined  frun;  Boeiug 
Qimmercial  Airj)Iane  Group,  I' O.  Box  :)707" 
.Seattle.  Washington  98124-2207  Copies  mav 
be  inspected  at  the  F.\.\.  Transpo.i  A:rplane 
Directorate.  1601  Lmd  Avenue.  SW  ,  Renton, 
Washington;  or  at  the  Office  of  the  Fetieral 
Register.  800  North  (::ap.t(.l  .Street.  \W..  suite 
700.  Washington,  DC. 

(el  This  amendmi-nt  beconu-s  effec  ti\e  on 
September  14.  1994. 

Issued  in  Renton.  Washiugl  n.  on  .\u''uvt 
2,  1994 

Darrell  M.  Pederson. 

Adinc  Mnnufifr.  Tnin.-porl  Airphine 
DirvrU^nitP.  Aircraft  Q-rtifimtion  Sfn.;tf. 
IPRDoc   94-19  ir.i  Filed  «-IJ-M4.  8;4-j  am| 
BILLING  CCOC  49fD-13-U 


14  CFR  Part  39 


[Docket  No.  92-HM-^37-AD;  Amendment 
39-afi9B;  AD  94-1 7-03] 

Airworthiness  Directives;  Boe»r»g 
Model  767  Series  Airplanes  Equipped 
With  Rotls-floyce  RB211-524  Series 
Engines 

AGENCY:  Federal  .Aviation 
.Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendniPtit  .idopts  a 
new  airworthiness  directive  (.ADt. 
applicable  to  certain  Boeing  Modfl  7r.7 
series  airplanes,  that  requires 
inspertioiLs,  adjustrnt-nts,  and  fuiu  tionai 
chetrks  of  the  thrust  reversfr  svstem: 
installation  of  a  terminating 
modification:  and  repetitive  operational 
checks  of  the  gearbox  locks  and  the  air 
motor  brake  following  accompiishnient 
of  the  modification.  This  ameiJir.ent  is 
prompted  by  the  identillcalion  ol  a 
modification  that  ensures  that  the  level 
of  safety  inherent  in  the  original  tvpe 
design  of  the  thn:st  reverser  s\stem  is 
further  enhanced.  The  actions  spt^.ififd 
by  this  ,AD  are  intended  to  pri'vent 
possible  discrepancies  that  exist  in  the 
c:urreiit  thrust  reverser  control  svstem. 
whii:h  could  result  in  an  inadvertf-nl 
deplovment  of  a  thnist  rever'^er  diiring 
night.' 

DATES:  Effective  Septenilmr  14,  1994. 
The  incorporation  by  reference  of 
t:ertnin  publications,  as  listed  in  the 
regulations,  is  approved  h>  the  Director 


I 

41648       Federal  Register  /  Vol.  59,  No.  156  /  Monday,  August  15,  1994  /  Rules  and  Regulations 


of  the  Federal  Register  as  of  September 
14, 1994. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-78-0048, 
dated  August  15, 1991,  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
October  15, 1991  (56  FR  51638,  October 
15,  1991). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207. 

This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SVV., 
Renton,  VVa.shington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lanny  Pinkstaff,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Airc;raft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-1056;  telephone  (206) 227-2684: 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes  was  published  in  the  Federal 
Register  on  August  6, 1993  (58  FR 
42032).  That  action  proposed  to 
supersede  AD  91-22-02,  Amendment 
39-fl062  (56  FR  51638,  0<;tober  l.'j. 
1991),  to  require  inspections, 
adju.stments,  and  functional  checks  of 
the  thnist  reverser  system  on  Model  767 
series  airplanes  equipped  with  Rolls- 
Royce  RB211-524  or  C^neral  Electric 
C:F6-80C2  serips  engines.  That  acHon 
also  proposed  to  require  insialialinii  of 
a  terminating  modification  and 
repetitive  operational  checks  of  the 
gearbox  locks  and  the  air  motor  brake 
following  accomplishment  of  that 
modifii  .i»>on  on  Model  767  series 
airplanes  equipped  with  Roll*;-  Koyce 
RB21 1-524  scries  engines. 

Interested  persons  have  brisn  .ilforded 
an  opportunity  to  participate  in  tho 
making  of  this  amendment.  Due 
consideration  has  been  givtm  to  the 
« omments  received. 

One  commenter  supports  the 
proposed  rule. 

Toe  Air  Transport  Assmiation  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  two  inunediilnly 
adopted  rules  he  cri!ated  from  this 
proposed  rule:  one  for  airplanes 
equipped  with  Rolls-Royce  RB2i  l-;')24 
s:jries  engines,  and  the  other  f(ir  I  he 


airplanes  equipped  with  General 
FJectric  CF6-80C2  series  engines.  If 
either  of  the  two  rules  should  be  revised 
in  the  future,  the  superseded  rule  would 
only  apply  to  the  operators  actually 
affecteid,  and  operators  having  airplanes 
with  the  other  engine  type  would  not  be 
required  to  change  their  AD  compliance 
records. 

The  FAA  concurs  that  two  separate 
AD's  should  be  created  from  the 
proposal.  Therefore,  this  final  rule  has 
been  revised  to  require  those  actions 
specified  in  the  proposal  for  Model  767 
series  airplanes  equipped  with  Rolls- 
Royce  RB21 1-524  series  engines  only. 
Faragrpph  (a)  of  this  final  rule  has  been 
revised  to  specify  that  accomplishment 
of  the  Ections  required  by  that  paragraph 
terminates  the  actions  required  by 
paragmph  (a)  of  AD  91-22-02. 
Sub.sequently,  the  FAA  may  consider 
.superseding  AD  91-22-02  to  remove  the 
requirements  for  Model  767  series 
airplanes  equipped  with  Rolls-Royce 
RB21 1-524  series  engines  from  that  AD, 
to  specify  that  those  requirements  are 
contained  in  this  AD,  and  to  require 
accomplishment  of  a  terminating 
n;odifk:ation  for  Model  767  series 
airplanes  equipped  with  General 
Elect  fit;  CF6-80C2  series  engines  (once 
that  modification  becomes  availa!)le). 

Thu  economic  impact  information, 
below,  has  also  been  revised  to  spe<,ifv 
the  (osts  associated  with 
accomplishment  of  the  actions  required 
by  this  AD  for  those  airplanes  equipped 
with  Rolls-Royce  RB211-524  series 
enginos  only. 

Boemg  requests  that  specific 
ruforeijces  to  page  numbers  and  revision 
dates  of  the  Boeing  767  Airplane 
Maintenance  Manual  (AMM)  he 
el iini unfed  from  the  AD.  Boeing 
recommends  that  the  propo.sed  AD 
specify  only  the  ATA  Chapter- Section- 
.StilijcGl,  pagehlock,  and  task  title. 
Boeing  explains  that  the  AMMs  are 
(  ustuinized  for  each  operator  to  n^flect 
(ill  of  th»>  equipment  in  that  operator's 
ileet.  Therefore,  the  number  of  pages  for 
nuy  given  procedure  is  viriihle, 
(lepehciin;.;  on  the  number  ui  diiferent    - 
tquipitient  configurations  dix.uinented 
i;i  an  operator's  AMM. 

Boeing  also  indicates  that  AMM 
procedures  nre  revi.sed  periodically  for 
non-lm  hniiiil  ren.sons.  Boeing  adds  that 
( 'langts  to  the  stnu.ture  of  the 
procedures  are  neces.snry  to 
acconHnodate  an  upgrade  of  the 
publisliing  system  that  is  currently 
undtirway,  which,  in  addition  to 
repagitialion,  u'ill  net  essilate  the 
issiiaiB  e  of  revised  AMM  n,^ges. 

Boeing  slates  that  the  etiec  t  of 
^i)e(.ii■Jing  AMM  page  numht;rs  a:.d 
revision  (i.ilt's  m  the  AD  is  that 


operators  may  be  unable  to  use  the 
procedure  contained  in  the  AMM  to 
perform  certain  tests  required  by  the     - 
AD.  Each  operator  would  be  required  to 
maintain  an  obsolete  version  of  the 
procedure,  or  to  request  FAA  apptoval 
of  an  alternative  method  of  compliance 
with  the  AD  that  would  allow  the  use 
of  the  current  version  of  the  AMM. 

The  FAA  concurs  partially.  In  light  ol 
the  information  suhmitted  by  the 
commenter,  the  FAA  agrees  that  specific 
AMM  page  numbers  and  dates  should 
not  be  specified  in  the  final  nde. 
However,  the  FAA  does  not  agree  with 
the  commenter's  recommendation  that 
the  final  rule  specify  the  ATA  Chapter- 
Section-Subject,  pagehlock,  and  task 
title.  The  FAAs  objective  in  proposing 
periodic  operational  checks  of  the 
gearbox  locks  and  the  air  motor  brake  is 
to  ensure  the  integrity  of  the  locking 
fimction.  Since  the  issuance  of  the 
proposal  and  receipt  of  Boeing's 
comments  to  the  propo.sal,  Boeing  has 
submitted  to  the  FAA  separate 
pro<;edures  for  accomplishment  of  the 
operational  check  of  the  integrity  Of  tlu' 
gearbox  locks  and  the  air  motor  brake. 
F'or  clarification  purposes,  the 
requirements  of  paragraph  (d)  of  the 
proposal  have  been  separated- into  two 
paragraphs  |(c)  and  (djj  of  the  final  rule. 
The  AMM  references  specified  in 
paragraph  (c)  of  the  proposal  have  been 
remo\ed  from  the  final  rule.  Paragraph 
(d)  of  the  final  rule  specifies  that  the 
operational  checks  are  required  to  he 
accomplished  in  accordance  with  the 
procedures  that  appear  in  Appendix  1 
{in<;luding  Figure  1)  of  this  AD. 

Since  the  issuance  of  the  proposal,  the 
FAA  has  reviewed  and  approved  Boeing 
Service  Bulletin  767-78-0059,  Revision 
3.  dated  January  20.  1994,  which  a«lds 
a  note  in  several  locations  to  specify 
that  whenever  a  changed  or 
disconnected  connector  is  connected,  an 
inspection  of  the  disconnected  e!ectri<  .d 
connt»<.tors  to  detect  bent  or  pushed- 
back  pins  shoidd  be  performed.  This 
inspection  is  necessary  simply  to  verii\ 
the  correct  installation  of  the 
connectors;  the  FAA  does  not  consider 
that  this  inspection  will  impose  an 
additional  burden  on  any  operator. 
Additionally,  the  revi.sed  service 
bulletin  rf;ferences  the  latest  version  of 
a  particular  wire  kit  to  show  changes  in 
wiring  infornu-.tion.  Paragraph  (c)  of  the 
final  rule  has  been  revised  to  re  flee  t  tire 
late.st  revision  of  the  service  bulletin  as 
an  additional  source  of  service 
information. 

It  should  hf!  notc'd  that  Revisions  2 
and.3  of  Boeing  Service  Bulletin  767- 
7H-t)0'i9  ref(,'ren<e  Roll.s-Royce  Ser\'ice 
Bulletins  RH.21 1-71-9608,  RB.2n-71- 
9600.  and  RB.21 1-71-9601.  and  Eldec 
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Service  Bulletin  8-651-32-01  as 
additional  sources  of  service 
information  for  accomplishment  of  the 
locking  gearbox  installation.  However, 
the  Boeing  service  bulletins  do  not 
specify  the  appropriate  revision  levels 
for  those  Rolls-Royce  and  Eldec  service 
bulletins.  Therefore,  the  FAA  has  added 
"NOTE  1"  to  paragraph  (c)  of  this  AD 
to  specify  that  the  intent  of  that 
paragraph  is  that  the  appropriate 
revision  levels  for  the  Rolls-Royce  and 
Eldec  service  bulletins  to  be  used  in 
conjunction  vrith  Boeing  Service 
Bulletin  767-78-0059  are  as  follows: 
Rolls-Royce  Service  Bulletin  RB.211- 
71-9608,  Revision  1.  dated  October  2, 
1992;  Rolls-Royce  Service  Bulletin 
RB.21 1-71-9600.  Revision  4.  dated 
February  11, 1994;  Rolls-Royce  Service 
Bulletin  RB.21 1-71-9601,  Revision  1. 
dated  October  2.  1992;  and  Eldec 
Service  Bulletin  8-651-32-01,  dated 
January  31. 1992. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Currently,  there  are  no  Model  767 
series  airplanes  equipped  with  Rolls- 
Royce  RB21 1-524  series  engines  on  the 
U.S.  Register.  However,  should  an 
affected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  will  require  approximately  22  work 
hours  to  accomplish  the  inspections, 
adjustments,  and  functional  checks.  754 
work  hours  to  accomplish  the 
modification,  and  1  work  hour  to 
accomplish  the  operational  checks  of 
the  modification,  at  an  average  labor 
rate  of  $55  per  work  hour.  Required 
parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  for  the  required  actions  will  be 
$42,735  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety.  Adoption  of  the  Amendment. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-17-03  BOEING:  Amfndm«;nt  39-8998. 
Docket  92-NM-237-AD. 

Applicability:  Model  767  snrios  airplanes 
equipped  with  Rolls-Royce  RB2 11-524  scrios 
enRines.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  integrity  of  the  f.iil  siife 
features  of  the  thrust  reverser  .systum. 
accomplish  the  following: 

(a)  Within  30  days  after  Octolxr  15.  1991 
(the  effective  date  of  AD  91-22-02. 
Amendment  39-8062).  perform  the 
inspections,  adjustments,  and  functional 
checks  descritied  in  Boeing  Service  Bulletin 
767-78-0048.  dated  August  15.  1991,  or 
Revision  1.  dated  March  26,  1992.  Perform 
tho.se  actions  in  accordance  with  pr(x:cdures 
descriljed  in  the  service  bulletin.  After  the 
effective  date  of  this  AD.  those  actions  shall 
be  accomplished  only  in  accordance  with 
Revision  1  of  the  service  bulletin. 
Accomplishment  of  the  actions  required  bv 
this  paragraph  terminates  the  actions 
required  by  paragraph  (a)  of  AD  91-22-02, 
amendment  39-8062. 

(1)  Except  as  provided  by  paragraph  (a)(2) 
of  this  AD.  repeat  all  inspections  and 
funt.tional  checks  in  accordance  with  the 
service  bulletin  at  intervals  not  to  exceed 
3.000  flight  hours. 

(2)  Repeat  the  functional  check  of  the 
grounding  wire  for  the  thrust  reverser 
Selector  Sequence  Valve  (SSV)  in  accordance 


with  the  service  bulletin  at  iiilcrv^il-.  not  t( 
exceed  1.500  flight  hours,  and  whenever 
maintenance  action  is  taken  thut  wudd 
disturb  the  SSV  grounding  circuit. 

(b)  If  any  of  the  inspet.tions  and '.if 
functional  checks  required  bv  par.igraph  (a) 
of  this  AD  carmot  be  successfullv  perfonni  d. 
or  if  those  inspections  and/or  fuiutional 
checks  result  in  findings  that  are 
unacceptable  in  accordance  with  Biiriiig 
Service  Bulletin  767-78-0048.  dated  August 
15. 1991,  or  Revision  1,  dated  .Marc  h  26. 
1992.  accomplish  paragraphs  (b)(1)  and  (b)i2) 
of  this  AD.  After  the  cffttctive  date  of  this  AU. 
the  actions  required  by  paragraph  (b)(2)  of 
this  ,^D  shall  be  accomplished  onlv  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0048.  Revision  1.  dated  Man  h  26 
1992. 

(1)  f'riur  to  further  flight,  deactivate  the 
assf)ciatsd  thrust  revers«T  in  aci.ordance  with 
S(!Ction  78-31-1  of  Boei.ng  Document 
D630T002.  "BcH'ing  767  Dispatch  Deviation 
Guide."  Revision  11.  dated  March  15.  199.1. 
No  more  than  one  thrust  re\  ersrr  on  any 
airplane  may  be  deactivated  under  th(? 
provisions  of  this  paragrnph 

(2)  Within  10  days  after  deactivation  of  ii;;y 
thrust  reverser  in  accordame  with  this 
paragraph,  the  thrust  reverser  must  t>e 
repairt;d  in  accordance  with  Boeing  Si'r\u  <■ 
Bulletin  767-78-^/048.  dnted  .August  15. 
1991.  or  Revision  1,  dated  M.irth  26.  1992 

'  Additionally,  the  inspccti.ins  and/or 
functional  checks  required  by  par.igraph  (ii) 
of  this  AD  must  \k  su<.ce';sfij!!y 
accomplished;  on«e  thi>  is  ;u  coniplivlir-.l.  t!;i' 
thrust  reverser  must  then  be  reactivated. 

(c)  Within  3  ye.:rs  after  the  effective  dnte 
of  this  AD.  install  a  second  Un.kint;  gearbox 
system  on  the  left-  and  rigfit-};and  engine 
thrust  reverscrs.  in  accordance  with  Bi«'ing 
Service  Bulletin  767-78-<)(l.")9.  Revision  2.' 
dated  June  10.  1993;  or  Ki  \  h\,,n  3.  <!,:i.-d 
January  20,  1994. 

Note  1;  Revisions  2  and  3  of  Boeing  Serv  k  .• 
Bulletin  767-78-0059  nfen-nce  Rolis-Rovi  .• 
Service  Bulletins  RB.21 1-71-9608.  RB  211- 
71-9600,  and  RB  211-71-9601.  and  Eldec 
Service  Bulletin  8-651-32-01  as  .xiditional 
sources  of  service  information  for 
accomplishment  of  the  Kx  king  ge.,r!x)x 
installation.  However,  the  Boeing  sm  ice 
bulletins  do  not  specify  the  appropriate 
revision  levels  for  those  Rulls-Rovcir  and 
Eldoc;  service  bulletins.  The  appropriate 
revision  levels  for  the  RuHs-Royc  e  and  Eid.i 
•  service  bulletins  to  Ix*  used  in  conjunction 
with  Boeing  .S«Tvice  Bulletin  767-78-0059 
are  as  follows:  Rolls-Rovce  .Service  Bulletin 
RB.21 1-71-9608.  Revision  1.  dated  ()<  ;o!m-,- 
2.  1992;  Rolls-Kovce  ServK  e  Bulletin 
RB.21 1-71-9600,  Revision  4.  dated  rebruarv 
11.  1994:  Rolls-Rovce  Service  Bulletin 
RB.21 1-71-9601 .  Revision  1 .  dated  ()( toln-: 
2.  1992^  and  Eldec  Service  Bulletin  8-f.Sl- 
3-2-01.  dated  Ianu.m-  31.  1992. 

(d)  Within  3.000  flight  hours  after 
accomplishing  the  modification  n-quired  bv 
paragraph  (c)  of  this  AD.  or  within  1 .000 
flight  hours  after  the  cffectiv  e  dale  of  this  AD. 
whichever  occurs  later:  and  thereafter  at 
intervals  not  to  exce«!d  3.000  flight  fiours: 
perform  operational  checks  of  the  numb«T  2 
and  number  3  gearbox  locks  and  of  the  ,«ir 
motor  brake  in  accordance  with  Api>endix  1 
(including  Figure  1 )  of  this  AD. 
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(e)  Accomplishment  of  the  modification 
and  periodic  operational  checks  required  by 
paragraphs  (c)  and  (d)  of  this  AD  constitutes 
teiminating  action  for  the  inspections, 
adjustments,  and  functional  checks  required 
by  paragraph  (a)  of  this  AD. 

({)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  niay  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (FAR)  (14 
CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

(h)  Certain  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0048,  Revision  1,  dated  March  26, 
1992;  and  Boeing  Service  Bulletin  767-78- 
0059,  Revision  2,  dated  June  10, 1993,  or 
Boeing  Service  Bulletin  767-78-0059, 
Revision  3,  dated  January  20, 1994.  The 
incorporation  by  reference  of  these 
documents  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Certain 
other  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  767-78-0048, 
dated  August  15, 1991.  The  incorporation  by 
reference  of  that  document  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51  as  of  October  15, 1991  (56 
FR  51638).  Copies  may  be  obtained  from 
Boeing  Commercial  AirplaneGroup,  P.O. 
Box  3707.  Seattle,  Washington  98124-2207. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(i)  This  amendment  becomes  effective  on 
September  14, 1994. 

Appendix  1 

J.  Gearbox  Lock  and  Air  Motor  Brake  Test 

A.  General 

(1)  To  do  the  test  of  the  gearbox  Locks  and 
air  motor  brake,  you  must  do  the  steps  that 
follow: 

(a)  Do  the  deactivation  procedure  of  the 
thrust  reverser  system. 

(b)  Do  the  test  of  the  air  motor  brake. 

(c)  Do  the  test  of  the  gearbox  locks. 

(d)  Do  the  activation  procedure  of  the 
thrust  reverser  system. 

B.  Equipment 

(1)  CP30784— INA  Access  Platform,  Rolls- 
Royce 

(2)  CP30769— Protection  Pads.  Rolls-Royce 

(3)  CP30785— Access  Stools,  Rolls-Royce 

(4)  UT1293/1— Load  Tool,  Rolls-Royce  (2 
required) 


C.  Procedure  (Fig.  1) 

WAltNING:  DO  THE  DEACTIVATION 
PROCEDURE  OF  THE  THRUST  REVERSER 
SYSTBM,  WHICH  MUST  INCLUDE  THE 
INSTALLATION  OF  LOCK  BARS  (OR 
BLOCKERS),  TO  PREVENT  THE 
ACCIDENTAL  OPERATION  OF  THE 
THRUST  REVERSER.  THE  ACCIDENTAL 
OPERATION  OF  THE  THRUST  REVERSER 
COULD  CAUSE  INJURY  TO  PERSONS  AND 
DAMAGE  TO  EQUIPMENT. 

(1)  Oo  the  deactivation  procedure  of  the 
thrust  reverser  in  the  forward  thrust  position 
for  ground  maintenance. 

(2)  Use  of  0.25  inch  (6.4  mm]  square  drive 
to  turn  the  manual  lock  release  screw  to 
release  the  No.  2  and  No.  3  gearbox  locks. 

Note:  It  is  not  always  easy  to  turn  the 
manual  lock  release  screws.  This  is  because 
of  a  preload  in  the  system.  To  release  the 
preload,  lightly  turn  the  manual  cycle  and 
lockout  shafts  in  the  stow  direction. 

(a)  Make  sure  the  lock  indicators  are 
extended  at  gearboxes  No.  2  and  No.  3. 

(3)  Do  a  test  of  the  air  motor  brake: 

(a)  IP  YOU  USE  THE  LOAD  TOOLS; 
Try  to  move  the  translating  cowl  in  the 

extend  direction  as  follows: 

(1)  Remove  the  lock  bars  that  you  installed 
in  the  deactivation  procedure. 

(2)  lastall  the  load  tools  through  the 
cutouts  and  into  the  No.  2  and  No.  3 
geart>oxes. 

(3)  Attach  the  torque  wrenches  to  the  load 
tools. 

(4)  TVy  to  move  the  translating  cowl  in  the 
extend  direction. 

(b)  IF  YOU  DO  NOT  USE  THE  LOAD 
TOOLS; 

Try  to  move  the  translating  cowl  in  the 
extends  direction  as  follows: 

(1)  Remove  the  lock  bars  that  you  installed 
in  the  deactivation  procedure. 

(2)  Plit  the  0.25  inch  (6.4  mm)  square  drive 
extensions  into  the  manual  cycle  and  lockout 
shaft  at  the  No.  2  and  No.  3  gearboxes. 

(a)  attach  the  standard  drive  tools. 

(3)  Try  to  move  the  translating  cowl  in  the 
extend  direction. 

(c)  If  the  translating  cowl  moves,  replace 
the  air  motor  and  shutoff  valve. 

(4)  Do  a  test  of  the  gearbox  locks: 

Note:  The  steps  that  follow  are  for  the  No. 
3  gearbox.  Then  do  these  steps  again  for  the 
No.  2  gearbox. 

(a)  Install  the  lock  bars  in  the  manual  cycle 
and  lockout  shafts  at  the  No.  2  and  No.  3 
gearboxes. 

(b)  iBstall  the  INA  access  platform  in  the 
exhaust  mixer  duct. 

(c)  Install  the  protection  pads  and  the 
access  stools. 

(d)  Release  the  air  motor  brake: 

(1)  Open  the  air  motor  access  and  pressure 
relief  panel. 

(2)  AjII  the  air  motor  brake  release  handle 
forward  and  turn  it  counterclockwise  to  lock 
the  handle  in  its  position. 

(e)  l\im  the  manual  lock  release  screw 
clockwise  to  engage  the  No.  3  gearbox  lock. 

(1)  Make  sure  that  the  lock  indicator  is 
retracted  (under  the  surface)  at  gearbox  No. 
3. 

(f)  Make  sure  the  No.  2  gearbox  lock  is 
released. 


(1)  Make  sure  the  lock  indicator  is 
extended  at  gearbox  No.  2. 
(g)  IF  YOU  USE  THE  LOAD  TOOLS; 
Do  a  check  of  the  lock  dogs  as  follows: 

(1)  Remove  the  lock  bars  from  the  No.  2 
and  No.  3  gearboxes. 

(2)  Install  the  load  tool  through  th«>  cutout 
and  into  the  No.  3  gearbox. 

(3)  Attach  the  torque  wrench  to  the  load 
tool. 

CAUTION:  DO  NOT  APPLY  A  TORQUE 
LOAD  OF  MORE  THAN  30  POUNDS- 
INCHES  (3.4  NEWTON-METERS)  TO 
MANUAL  CYCLE  AND  LOCKOUT  SHAFT. 
A  LARGER  TORQUE  LOAD  CAN  CAUSE 
DAMAGE  TO  THE  MECHANISM. 

(4)  Apply  a  torque  counterclockwise 
through  the  manual  wind  position  of  the  No. 
3  gearbox. 

(a)  If  the  translating  cowl  does  not  move, 
the  lock  bar  touched  one  of  the  two  lock 
dogs. 

(b)  If  the  translating  cowl  moved,  lock  the 
thrust  reverser  until  the  No.  3  gearbox  is 
replaced. 

(5)  Turn  the  manual  lock  release  screw 
counterclockwise  to  release  the  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  comes 
out  of  the  No.  3  gearbox. 

(6)  Turn  the  manual  cycle  and  lockout 
shaft  counterclockwise  a  V4  of  a  turn. 

(7)  Turn  the  manual  lock  release  screw 
clockwise  to  engage  the  No.  3  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  iS 
fully  retracted  (under  the  surface). 

CAUTION:  DO  NOT  APPLY  A  TORQUE 
LOAD  OF  MORE  THAN  30  POUND-INCHES 
(3.4  NEWTON-METERS)  TO  THE  MANUAL 
CYCLE  AND  LOCKOUT  SHAFT.  A 
GREATER  TORQUE  LOAD  CAN  CAUSE 
DAMAGE  TO  THE  MECHANISM. 

(8)  Apply  a  torque  counterclockwise 
through  the  manual  wind  position  of  the  No. 
3  gearbox. 

(a)  If  the  manual  cycle  and  lockout  shaft 
can  not  be  turned  more  than  approximately 
V*  turn,  the  second  lock  dog  is  serviceable. 

(b)  If  the  manual  cycle  and  lockout  shaft 
can  be  turned  more  than  approximately  V* 
turn,  the  second  lock  dog  is  unser\'iceab!e. 
Lock  the  thrust  reverser  until  the  No.  3 
geari)ox  is  replaced. 

Note:  The  two  lock  dogs  are  found  Vi  turn 
apart  when  you  use  the  manual  cycle  and 
lockout  shaft.  It  necessary,  do  the  check  again 
to  make  sure  that  the  lock  dog^  are 
serviceable. 

(9)  Do  the  procedure  given  above  for  the 
No.  2  gearbox  lock. 

(h)  IF  YOU  DO  NOT  USE  THE  LOAD 
TOOLS;  Do  a  check  of  the  lock  dogs  as 
follows: 

(1)  Remove  the  lock  bars  from  the  No.  2 
and  No.  3  gearboxes. 

(2)  Put  the  0.25  inch  (6.4  nun)  square  drive 
extensions  into  the  manual  cycle  and  lockout 
shaft  at  the  No.  2  and  No.  3  gearboxes. 

(a)  Attach  the  standard  drive  tools. 

CAUTION:  DO  NOT  APPLY  A  TORQUE 
LOAD  OF  MORE  THAN  30  POUND-INCHES 
(3.4  NEWTON-METERS)  TO  THE  MANUAL 
CYCLE  AND  LOCKOUT  SHAFT.  A  LARGER 
TORQUE  LOAD  CAN  CAUSE  DAMAGE  TO 
THE  MECHANISM. 

(3)  Apply  a  torque  counterclockwise 
through  the  manual  wind  position  of  the  No. 
3  gearbox. 


Federal  Register  /  Vol.  59.  No.  156  /  Monday,  August  15,  1994  /  Rules  and  Regulations       41651 


(a)  If  the  translating  cowl  docs  not  move, 
the  lock  bar  touched  one  of  the  two  lock 
dogs. 

(b)  If  the  translating  cowl  moved,  lock  tho 
thrust  reverser  until  the  No.  3  gearbox  is 
replaced. 

(4)  Turn  the  manual  lock  release  screw 
counterclockwise  to  release  the  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  comes 
out  of  the  No.  3  gearbox. 

(5)  Turn  the  manual  cycle  and  lockout 
shaft  counterclockwise  a  V*  of  a  turn. 

(6)  Turn  the  manual  lock  release  screw 
clockwise  to  engage  the  No.  3  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  is 
fully  retracted  (under  the  surface). 

CAUTION:  DO  NOT  APPLY  A  TORQUE 
LOAD  OF  MORE  THAN  30  POUND-INCHES 
(3.4  NEVVTON-METERS)  TO  THE  MANUAL 
CYCLE  AND  LOCKOUT  SHAFT.  A 
GREATER  TORQUE  LOAD  CAN  CAUSE 
DAMAGE  TO  THE  MECHANISM. 

(7)  Apply  a  torque  counterclockwise 
through  the  manual  wind  position  of  tho  No. 
3  gearbox. 

(a)  If  the  manual  cycle  and  lockout  shaft 
can  not  be  turned  more  than  approximately 
'A  turn,  the  second  lock  dog  is  serviceable' 

(b)  If  the  manual  cycle  and  lockout  shaft 
can  be  turned  more  than  approximately  'A 
turn,  the  second  lock  dog  is  unser\i(:eab!f 


Lock  tho  thrust  reverser  until  the  No.  1 
gearbox  is  replaced. 

Note:  The  two  lock  dogs  are  found  ' .:  turn 
apart  when  you  use  the  manual  cycle  and 
lockout  shaft.  If  necessary-,  do  the  cho<;k  sinjiin 
to  make  sure  that  the  lock  dog«  are 
sea-iceable. 

(8)  Do  the  procedure  yivcn  above  for  the 
No.  2  gearbox  lock. 

(5)  Install  the  lock  bars  in  the  nwnual  ryi.lf; 
and  lockout  shafts  at  the  No.  2  and  No.  3  ' 
gcarbf)xes. 

(6)  Apply  the  air  motor  manunl  brake: 

(a)  Turn  the  air  motor  brake  release  handle 
clockwise  and  then  release. 

(b)  Close  the  air  motor  access  and  pressure 
relief  panel. 

(7)  Make  sure  the  No.  2  and  No  3  geartwx 
locks  are  released. 

(a)  Make  sure  the  lock  indicator  rods  an- 
extended  at  the  No.  2  and  No.  3  gcarlx)xes 

(8)  IF  YOU  USE  THE  LOAD  TOOLS; 
Try  to  move  the  translating  cowl  in  the 

extend  direction  as  follows: 

(a)  Remove  the  lock  bars  ft-om  the  No.  2 
and  No.  3  gearboxes. 

(b)  Install  the  load  tools  through  thi; 
cutouts  and  into  the  No.  2  and  No.  3 
gearboxes. 

(c)  Att.irh  the  torque  wrenches  to  the  lond 

t(M)ls. 


(d)  Tr)'  to  move  the  transiting  cowl  in  the 
extend  direction. 

(9)  IF  YOU  DO  NOT  USE  Tin:  I.O.M) 
T(X)LS: 

Try  to  move  the  translating  coul  in  the 
extend  direction  as  follows: 

(a)  Remove  the  lock  bars  from  the  No.  2 
and  No.  3  gearboxes. 

(b)  Put  the  0.25  inch  (6.4  mm)  square  driw 
extensions  into  the  manual  cycle  and  loc:L(n:t 
shaft  at  the  No.  2  and  No.  3  gearboxes. 

(1)  Attach  the  standard  drive  tfx)ls. 

(c)  Try  to  move  the  trHnslnting  cow!  in  t!)e 
extend  direction. 

(10)  If  the  translating  cowl  moves,  do  the' 
full  test  again. 

(a)  If  the  translating  sleeve  moves  <jg<iin, 
lock  the  thrust  reverser  until  you  can  nipiai  e 
the  two  locking  gearboxes  and  the  air  motor 
and  shutoff  valve. 

(11)  Remove  tho  .ucnss  tools  and 
protection  pads. 

(12)  Remove  the  INA  access  platfonn  fr.  ;n 
the  exhaust  mixer  duct. 

(13)  Do  the  activation  procedure  of  the 
thrust  reverser  syst(>m. 

(14)  Do  the  functional  test  of  the  thri;st 
rcvfTser  system. 

BtLUNG  CODE  4910-13-M 
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GEARBOX 
POSITION 
NO.  3 


CEARBOX 
POSITION 
NO.  2 


VIEW  IN  THE  FORWARD  DIRECTION 


TRANSLATING 
COWL 


NOTE:   GEARBOX  POSITION  NO.  3  IS  SHOWN. 

GEARBOX  POSITION  NO.  2    IS  THE  SAME 


Lock  Bar/Load  Tool  Installation  and  Gearbox  Manual  Lock  Release 

Figure  1 
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Issued  in  Renton,  Washington,  on  Aueust 
4. 1994.  " 

Jaows  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  94-19481  Filed  8-12-94;  8:45  ami 

BILUNG  CODE  4»10-13-U 


14CFRPart39 

roocket  No.  93-NII-204-AD;  Amendment 
39-«996;  AD  94-17-01] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DoT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (ADJ. 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
inspections  to  detect  cracking  in  the 
upper  row  of  fiisteners  in  the  lower  lobe 
of  the  hiselage  skin  lap  joints,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  reports  of  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
design  hfe  goal.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
separation  of  the  fuselage  skin  and  rapid 
loss  of  pressure  in  the  airplane.  This  AD 
also  relates  to  the  recommendations  of 
the  Airworthiness  Assurance  Working 
Group  assigned  to  review  Model  747 
series  airplanes,  which  indicate  that,  to 
assure  long  term  continued  operational 
safety,  various  structural  inspections 
should  be  accomplished. 
DATES:  Effective  September  14. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
14, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW..  Renton,^ Washington 
98055-4056;  telephone  (206)  227-2777; 
fax  (206)  227-1181. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Fecieral  Roister  on 
March  14, 1994  (59  FR  11733).  That 
action  proposed  to  require  repetitive 
external  high  frequency  eddy  current 
inspections  (HFEC)  to  detect  cracking  in 
the  upper  row  of  fasteners  in  the  lower 
lobe  of  the  fuselage  skin  lap  joints,  and 
repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requests  that  the 
requirements  of  the  proposal  be  revised 
to  coincide  with  the  actions  specified  in 
the  service  bulletin  that  is  referenced  in 
the  proposal  as  the  appropriate  source 
of  service  information.  The  commenter 
states  that  Boeing  Service  Bulletin  747- 
53A2267,  Revision  3.  dated  March  26. 
1992,  excludes  airplanes  on  which  lap 
joints  are  thicker  than  0.071  inch.  The 
FAA  does  not  concur.  The  FAA  finds 
that  the  requirements  of  the  AD  and  the 
actions  specified  in  Revision  3  of  the 
service  bulletin  include  inspection  of 
areas  at  the  upper  row  of  fasteners  in  the 
lap  joint  on  which  the  thickness  of  the 
skin  is  0.090  inch  or  less  (where 
protruding  head  fasteners  are  required). 
As  such,  airplanes  on  which  the  skin  of 
the  lap  joints  is  thicker  than  0.071  inch 
are  not  exempt  from  the  requirements  of 
the  AD  or  the  actions  specified  in  the 
referenced  service  bulletin. 

One  commenter  questions  the 
justification  for  including  the  airplane 
having  line  position  1  in  the 
applicability  of  the  proposal  since  it  is 
not  included  in  the  effectivity  of  Boeing 
Service  Bulletin  747-53A2267,  Revision 
3,  dated  March  26. 1992,  which  is 
referenced  in  the  proposal  as  the 
appropriate  source  of  service 
information.  From  this  comment,  the 
FAA  infers  that  the  commenter  requests 
that  this  airplane  be  deleted  from  the 
applicability  of  the  proposal.  The  FAA 
does  not  concur.  The  FAA  intentionally 
included  airplane  having  line  position  1 
in  the  applicabifity  of  the  rule  since  it, 
too,  is  subject  to  the  same  unsafe 
condition  as  those  airplanes  listed  in  the 
referenced  service  bulletin.  Therefore, 
no  change  to  the  final  rule  is  necessar>'. 

One  commenter  requests  that  the 
proposal  be  revised  to  include  specific 
procedures  to  accomplish  the  inspection 
required  by  paragraph  (a)  for  airplanes 
that  have  been  modified  to  install  a 
main  deck  side  cargo  door  (MDSCD)  in 
accordance  with  a  supplemental  type 


cerUficate  (STC).  The  commenter  states 
that,  as  a  result  of  the  STC  modification, 
the  MDSCD  doublers  cover  the  lap 
joints.  The  FAA  does  not  concur.  The 
FAA's  intent  is  not  to  address  in  this 
rule  every  conceivable  airplane 
configuration  for  every  operator. 
Consequently,  paragraph  (d)  of  this  AD 
provides  for  FAA  approval  of  alternative 
methods  of  compliance  to  address 
unique  circumstances.  Until  such  time 
that  the  FAA  approves  of  such 
alternative  methods  of  compliance, 
operators  are  required  to  remove  the 
doublers  that  cover  the  lap  joints  to 
accomplish  the  required  inspection. 
Therefore,  no  change  to  the  final  rule  is 
necessary. 

One  commenter  requests  correction  of 
typographical  errors  in  the  applicability 
statements  of  proposed  paragraphs  (a)(2) 
and  (a)(3).  The  commenter  notes  that  the 
correct  date  for  the  original  issue  of 
Boeing  Service  Bulletin  747-53A2267  is 
March  28. 1986,  rather  than  March  8. 
1986,  as  erroneously  referenced  in 
paragraph  (a)(2)  of  the  proposal.  This 
commenter  also  points  out  that  the 
optional  modification  referenced  in  the 
applicability  statement  of  proposed 
paragraph  (a)(3)  is  in  error.  The  optional 
modification  was  not  introduced  until 
Revision  2  of  the  service  bulletin; 
therefore,  the  reference  to  the  original  . 
issue  and  Revision  1  of  the  service 
bulletin  in  proposed  paragraph  (a)(3)  is 
erroneous.  The  FAA  concurs. 
Paragraphs  (a)(2)  and  (a)(3)  of  the  final 
rule  have  been  revised  accordingly. 

One  commenter  requests  clarification 
of  the  requirement  in  proposed 
paragraph  (c)  to  inspect  following  repair 
of  the  lap  joint  in  accordance  with  the 
747  Structural  Repair  Manual  (SRM) 
since  the  SRM  specifies  various  repairs 
depending  upon  the  extent  of  damage  to 
the  lap  joint.  The  FAA  concurs  that 
clarification  is  warranted.  The  FAA 
finds  that  if  the  damage  to  the  lap  joint 
is  such  that  the  repair  spei    ied  in  the 
SRM  includes  removing  th^;  lap  joint 
and  the  upper  row  of  countersunk 
fasteners,  then  the  inspection  required 
by  paragraph  (a)  of  the  final  rule  does 
not  have  to  be  repeated  following  such 
repairs.  Paragraph  (c)  of  the  final  rule 
has  been  revised  accordingly. 

One  commenter  requests  that  detailed 
visual  inspections  of  the  lap  joints  to 
detect  corrosion  be  included  in  the 
proposal,  in  light  of  the  consequences  of 
crack  propagation  due  to  corrosion  in 
lap  joints.  The  commenter  notes  that 
these  inspections  are  specified  in 
Boeing  Service  Bulletin  747-53A2267. 
which  is  referenced  in  the  proposal  as 
the  appropriate  source  of  ser\'ice 
information.  The  FAA  concurs,  in  part. 
The  FAA  acknowledges  the  criticality  of 
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inspecting  to  detect  corrosion.  However, 
as  stated  in  the  proposal,  these 
inspections  are  aurently  required  by 
AD  90-25-05,  Amendment  39-6790  (55 
FR  49268,  November  27, 1990),  which 
requires  inspections  to  detect  fatigue 
cracking  due  to  corrosion.  Therefore,  no 
change  to  the  final  rule  is  necessary. 

Another  commenter,  a  non-U. S. 
operator,  requests  that  the  proposed  rule 
be  revised  to  include  a  provision 
specifying  that  pressurization  cycles  of 
2.0  psi  or  less  need  not  be  counted  as 
a  flight  cycle  when  determining  the 
number  of  flight  cycles  relative  to  the 
proposed  compliance  thresholds. 

Tne  FAA  does  not  concur.  The  FAA 
considers  it  inappropriate  to  include 
various  provisions  in  an  AD  applicable 
to  a  single  operator's  unique  use  of  an 
affiected  airplane.  Paragraph  (d)  of  this 
AD  provides  for  the  approval  of 
alternative  methods  of  compliance  to 
address  these  types  of  unique 
circumstances.  Further,  this  commenter 
does  not  compile  data  for  each  of  its 
airplanes  so  that  an  individual 
airplane's  pressurization  cycles  could  be 
determined;  instead,  it  uses  a  fleet 
average  to  calculate  the  equivalent 
number  of  pressurization  cycles.  The 
FAA  does  not  consider  it  appropriate  to 
use  approximations  for  determining 
comdiiance  with  this  AD. 

Aner  careful  revie\y  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economTb  burden 
on  any  operator  nor  increa.se  the  scope 
of  the  AD. 

There  are  approximately  200  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimate.';  that  118  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  124  work 
hours  per  airpLne  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $804,760,  or  $6,820  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the  required 
inspections  will  require  a  large  number 
of  work  hours  to  accomplish.  However, 
the  compliance  times  specified  in 
paragraph  (a)  of  this  AD  should  allow 
ample  time  for  the  inspe«,tions  to  be 


accomphshed  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (.3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Re8ulafor>' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Ducket  at  the  location  provided  under 
trie  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.  Adoption  of  the  Amendment. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  ll.S.C.  App.  13.S4(a).  1421 
and  142:1:  40  t  'S.C.  lOfi(g);  and  14  CFR 
1189. 

§39.13    [Amended] 

2.  Saction  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-17-01  Boeing:  Amtnidmcnt  :J9-8996. 
Docket  93-NM-204-AD. 

Applkability:  Model  747  sorios  airphinos 
having  line  positions  1  through  200 
inciiisiwn.  certificated  in  any  ratPRon,'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  fuselage  skin  and 
nipid  loss  of  pressure  in  th('  airplane. 
a<  complish  the  following: 


(a)  Perform  an  external  high  frequency 
eddy  current  inspection  to  detect  cracks  in 
the  upper  row  of  fasteners  in  the  modified 
lap  joints  in  accordance  with  Boeing  Servii;t! 
Bulletin  747-53A2267.  Revision  3,  dated 
March  26, 1992,  at  the  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  or  (a)(3)  of  this  AD.. 
as  applicable. 

(1)  For  airplanes  on  which  the  full 
modification  required  by  AD  90-06-<Ki, 
Amendment  39-6490,  has  been 
accomplished  in  accordance  with  Rcvisiim  2 
of  Boeing  Service  Bulletin  747-53A2267, 
dated  March  29, 1990,  or  Revision  3,  dated 
March  26, 1992:  Prior  to  the  accumulation  of 
10,000  flight  cycles  after  accomplishment  of 
the  full  modification. 

(2)  For  airplanes  on  which  the  full 
modification  required  by  AD  90-06-06, 
Amendment  39-6490,  has  been 
accomplished  in  accordance  with  Boeing 
Ser%'ici;  Bulletin  747-53A2267,  dated  March 
28. 1986,  or  Revision  1,  dated  September  2f). 
1986:  Prior  to  the  accumulation  of  7,000 
flight  cycles  after  accomplishment  of  the  full 
modification. 

(3)  For  airplanes  on  which  the  optional 
modification  has  been  accomplished  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2267,  Revision  2,  dated  March  29. 
1090:  or  Revision  3,  dated  March  26. 1992: 
Prior  to  the  accumulation  of  7,000  flight 
cycles  after  accomplishment  of  the  optional 
modification. 

(b)  If  no  cracking  is  detected,  repeat  the 
insp(u  tion  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exce<'d  3.(X)() 
flight  cycles. 

(c)  If  any  cracking  is  detected,  prior  to 
further  fiight,  repair  in  accordance  with  the 
.Section  53-30-03  of  the  747  SUnctural 
Repair  Manual  (SRM),  and  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(1)  If  the  repair  specified  in  the  747  SRM 
dt)t!s  not  include  removing  the  lap  joint  and 
the  upper  row  of  countersunk  fasteners, 
thereafter  at  intervals  not  to  exceed  3.000 
flight  cycles. 

(2)  Ifthe  repair  specified  in  the  747  SRM 
includes  removing  the  lap  joirit  and  the 
upper  row  of  countersunk  fasteners,  such 
repair  constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  ho 
used  if  approved  by  the  Manager,  .Seattle 
Aircraft  Certification  Office  (AGO),  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
lnsp«!ctor,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(o)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
cm  be  accomplished. 

(fi  The  inspections  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
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747-53A2267.  Revision  3.  dated  March  26. 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 

(g)  This  amendment  becomes  effective  on 
September  14. 1994. 

Issued  in  Renton.  Washington,  on  Auoust 
4. 1994. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  94-19480  Filed  8-12-94;  8:45  am] 
BILUNC  CODE  4910-13-U 


14CFRPart39 

[Docket  No.  91-ANE-S1;  Amendment  39- 
8987;  AD  94-15-iq 

Airworthiness  Directives;  Pratt  A 
Whitr)ey  JT90  Series  Turtjofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  JT9D 
series  turbofan  engines,  that  requires  a 
one-time  modification  and  overhaul  of 
engine  control  system  accessories.  This 
amendment  is  prompted  by  multiple 
engine  surge  and  power  loss  events 
caused  by  deterioration  of  internal 
components  of  engine  control  system 
accessories.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the  loss 
of  engine  compressor  surge  margin 
caused  by  the  deterioration  of  engine 
control  system  accessories,  resulting  in 
an  engine  surge,  and  subsequent  power 
loss  or  inflight  engine  shutdown. 
DATES:  Effective  October  14. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  October  14. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  Publications 
Department.  400  Main  Street.  East 
Hartford.  CT  06108.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 


North  Capitol  Street.  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman.  Aerospace  Engineer, 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone  (617) 238-7130- 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  JT9D  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
January  5. 1993  (58  FR  275).  That  action 
proposed  to  require  a  one-time 
modification  and  overhaul  of  engine 
control  system  accessories  to  prevent 
loss  of  engine  compressor  surge  margin 
caused  by  the  deterioration  of  engine 
control  system  accessories,  resulting  in 
an  engine  surge,  and  subsequent  power 
loss  or  inflight  engine  shutdown. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  question  the 
need  for  the  Federal  Aviation 
Administration  (FAA)  to  issue  an  AD  to 
improve  the  inflight  engine  shutdown 
rate.  The  commenters  cite  section  39.1 
of  the  Federal  Aviation  Regulations  (14 
CFR  39.1)  which  requires  that  an  AD  be 
issued  when  an  unsafe  condition  exists 
in  a  product  and  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
design.  The  commenters  further  state 
that  an  inflight  engine  shutdown  on  a 
multi-engine  aircraft  is  not  a  safety 
event  but  an  operational  restriction.  The 
FAA  does  not  concur.  A  decrease  in 
engine  component  reliability  can  pose  a 
potentially  unsafe  condition  due  to 
excessive  inflight  engine  shutdown  or 
surge  rates.  After  a  review  of  the  inflight 
engine  shutdown  and  surge  rates,  the 
FAA  determined  that  certain 
populations  of  engines  had  a  heightened 
susceptibiiity  to  engine  surge,  but  in 
many  instances  engine  surge  events  did 
not  result  in  an  actual  inflight  engine 
shutdown.  For  this  reason  it  is  not 
sufficient  to  consider  only  inflight 
engine  shutdown  rates.  Other  measures 
of  overall  engine  reliability  were  also 
considered,  including  component  mean 
time  between  failure  and  unscheduled 
removal  rates.  The  requirements  of  this 
AD  will  help  preclude  an  incident 
where  multiple  engines  on  the  same 
aircraft  surge,  with  or  without  a 
resultant  inflight  engine  shutdown.  The 
FAA  has  received  12  reports  of  multiple 
engine  surge  events  occurring  during 


critical  phases  of  flight  such  as  takeoff 
and  climb-out;  therefore,  the  FAA  has 
determined  that  an  unsafe  condition 
exists  in  a  product  that  is  likely  to  exist 
or  develop  in  other  products  of  the  same 
type  design  and.  accordingly,  AD  action 
is  warranted. 

One  commenter  states  that  the  AD 
should  be  revised  to  require 
incorporation  of  its  provisions  into  an 
operator's  existing  FAA-approvf>d 
maintenance  program,  and  that  once 
incorporated  into  the  program,  the  AD 
would  no  longer  be  applicable.  In 
addition,  the  commenter  suggests  that 
the  FAA  Flight  Standards  District 
Offices  should  administer  the 
maintenance  program.  The  FAA  does 
not  concur.  This  AD  will  restore  engine 
component  reliability  through 
incorporation  of  certain  design 
upgrades.  These  upgrades  are  necessary 
due  to  design  deficiencies  of  these 
components.  This  AD  will  not  require 
periodic  maintenance,  but  only  a  one- 
time incorporation  of  certain  service 
bulletin  (SB)  upgrades.  The  FAA  has. 
however,  approved  guidance  titled. 
"Guidance  Criteria  for  Overhaul." 
which  is  incorporated  as  a  separate 
document  into  the  latest  revisions  to  the 
components'  maintenance  manuals 
(MM).  This  dociunent  essentially 
provides  for  incorporation  of  the  SB's 
required  by  this  AD,  and  also  requires 
replacement  of  all  disposable  packings 
and  seals.  The  guidance  provides 
suggested  maintenance  intervals 
consistent  with  mean  time  between 
failure  rates  for  each  component. 

Several  commenters  request  as  an 
alternate  means  of  compliance  to  the 
modification  required  by  PW  SB  No. 
5889,  that  the  FAA  include  in  this  AD 
the  tap  and  torque  procedure  described 
in  the  applicable  engine  MM.  The  FAA 
does  not  concur.  The  tap  and  torque 
procedure  has  not  provided  consistent 
fault-proof  installation  of  engine  main 
fuel  pumps.  Revision  6  to  PW  SB  No. 
5889  introduces  the  improved  QAD  ring 
with  the  necessary  featural  changes  to 
alleviate  the  possibility  of  a 
maintenance-induced  error  during  the 
installation  of  an  engine  main  fuel 
pump.  The  FAA  has  incorporated 
Revision  6  into  this  AD. 

One  commenter  states  that  rather  than 
specifying  "Time  Since  Last  Overhaul" 
the  AD  should  read  "Time  Since 
Limited  Overhaul."  The  FAA  does  not 
concur.  The  inter\'als  specified  in  this 
AD  are  l)ased  on  time  since  a  complete 
overhaul  accomplished  in  accordance 
with  the  components'  MM.  Previous 
revisions  to  the  components'  MM's  did 
not  include  a  defined  procedure  for 
limited  overhaul.  Therefore,  there  is  no 
standard  by  which  the  FAA  can 
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evaluate  whether  the  limited  overhaul 
procedures  will  accomplish  the 
necessary  design  upgrades,  and  the 
commenter  does  not  include  supporting 
data.  The  latest  revisions  to  the 
components'  MM's,  in  the  section  titled 
"Guidance  Criteria  for  Overhaul," 
deflnes  what  is  required  to  perform  a 
limited  overhaul  on  these  components. 
If  an  operator  satisfies  these  minimum 
criteria  and  has  data  to  demonstrate  low 
iji flight  engine  shutdown  and  surge 
rrites,  the  operator  may  apply  for  an 
nlternate  means  of  compliance  with  this 
AD. 

One  commenter  states  that  Hamilton 
Standard  (HS)  SB  No.  JFC68  73-19 
should  be  referred  to  as  a  "General"  SB 
in  order  to  avoid  confusion.  The  FAA 
concurs  and  the  final  rule  has  been 
changed  accordingly. 

One  commenter  states  that  HS  SB  No. 
JIT:68-3  73-150  requires  installation  of 
components  that  are  then  replaced 
during  accomplishment  of  HS  SB  No. 
J1-C68-3  73-151.  and  that  HS  SB  No. 
jrC68— 4  73-50  requires  installation  of 
components  that  are  then  replaced 
during  accomplishment  of  HS  SB  No. 
JI'C68-4  73-51.  The  commenter 
questions  if  it  is  acceptable  to  install  the 
most  recent  parts.  The  FAA  concurs. 
The  reliability  aspects  of  the  • 
requirements  of  HS  SB  No.  JFC68-3  73- 
l.-iO  and  HS  SB  No.  IFC68-3  73-151, 
and  HS  SB  No.  JFC68-4  73-50  and  HS 
SB  No.  JFC68-4  73-51.  are  similar. 
Accomplishment  of  HS  SB  No.  JFC68- 
3  73-151  and  HS  SB  No.  )FC68-4  73- 
51  in  lieu  of  HS  SB  No.  JFCB8-3  73-150 
and  HS  SB  No.  JFC68-4  73-50, 
respectively,  constitute  an  acceptable 
alternate  means  of  compliance  for  this 
AD. 

One  commenter  slates  that  HS  MM 
7.1-21-01.  Revision  19,  is  dated  January 
11, 1992,  not  June  15, 1991.  The  FA.A 
concurs  and  has  changed  the  AD 
a(  cordingly. 

One  commenter  .states  that  HS  SB  No. 
7.3—49  requires  components  to  ho 
riiidenti'led  to  L47,  not  L30.  The  FAA 
concurs  ird  has  changed  the  AD 
accordiiij^ly. 

Ono.  coinmentor  .states  that  HS  SB  No. 
7">-27  has  not  been  revised.  The'  FA.\ 
concurs  and  has  changed  the  AD 
accordingly. 

Several  comnienlers  address  that  HS 
Engine  Vane  Control  (EVC)3-5  is  not 
applicable  to  the  PV;  Model  JT9D-7Q 
engine.  The  FAA  concurs  and  has 
clianged  the  AD  accordingly. 

Severn!  commenKirs  .state  that  TRW 
(formerly  Argo-Tech)  SB  73-43  does  not 
include  the  PVV  Models  JT9D-20  or  -20J 
engines  and  question  if  compliance  will 
be  required  for  these  models.  The  FAA 
concurs.  P\V  has  released  SB  No.  6127, 


dated  September  10,  1993,  that  includes 
the  PyV  JT9D-20  and  -20J  engine     ' 
models.  This  SB  in  turn  makes  reference 
to  Argo-Tech  SB  No.  73-43,  which  calls 
for  modification  of  the  PVV  Models 
JT9E^-20  and  -20J  fuel  pump  to 
accommodate  the  new  QAD  ring.  The 
FAA  has  changed  the  AD  accordingly  to 
include  this  SB. 

One  commenter  states  that  soft-time 
rnquipements  would  be  preferable  to 
hard  time  requirements  for  one-time 
overhaul  and  modification  of  engine 
accessories.  The  FAA  does  not  concur. 
Most  significantly,  many  operators  have 
decided  to  postpone  accessory  upgrades 
recommended  by  PVV.  The  FAA's 
analysis  indicates  that  postponing  these 
upgrades  has  a  cumulative  effect  which 
h.is  resulted  in  a  degradation  of 
c:omponent  reliability  and  loss  of  engine 
surge  margin.  The  FAA  conducted  an 
industry-wide  survey  and  determined 
tliat  there  is  a  direct  correlation  between 
accessor}-  build  standard  and  engine 
surge  rate.  There  is  also  a  diret;t 
corrfilotion  between  time  between 
accessory  overhaul  and  loss  of  engine 
surge  margin  due  to  the  degradation  of 
the  accessories.  The  one-time  overhaul 
and  modifications  required  by  this  AD 
have  been  established  based  on  the 
FAA's  review  of  infiight  engine 
shutdown  and  surge  rates.  The  FAA 
reconimends  that  following 
accomplishment  of  the  one-time 
overhaul  and  modifications  required  by 
this  AD,  all  operators  establish  a  soft- 
time  overhaul  interval  for  maintenance 
of  engine  accessories  in  accordance  with 
the  "Guidance  Criteria  for  Overhaul" 
incorporated  info  the  components' 
MM's. 

Oiia  commenter  states  that  the  AD 
does  not  clearly  state  that  the  overhaul 
requimment  for  the  accessories  is  a  one- 
time overhaul.  The  FAA  concurs  and 
his  changed  the  AD  accordingly  to 
emphasize  that  this  overhaul  is  a  one- 
time requirtiment  only. 

One  commenter  questions  why  the 
threshold  for  overhaul  is  IL'  000  hours 
time  in  ser\  ice  (TIS)  for  the  K  VC  and 
10,000  hours  for  the  Engine  Vane  and 
Ble(!d  Control  (EVBCJ.  the  commenter 
stites  that  the  EVBC  is  more  reliable 
than  the  EVC.  The  FAA  does  not 
cr-.Mcur.  The  fieet  survey  provided  data 
on  inenn  time  failure  rates  from  which 
the  ovuirhaul  interx-als  specified  in  this 
AD  were  derived.  Based  on  this  review, 
the  FA.A  has  detennined  that  maximum 
tine  between  overhauls  should  he 
12.000  hours  TIS  for  EVC's  and  10,000 
h:iursTlS  for  EVBC's.  If  an  operator  can 
provide  enhanced  reliability  data 
through  improved  maintenance 
prnr enures,  the  F.AA  mav  consider  this 


data  as  an  acceptable  alternate  means  o*^ 
compliance  forlhis  AD. 

One  commenter  states  that  the  AD 
does  not  account  for  operators' 
responsiveness  to  vendor  recommended 
modifications  and  that  the  AD  requires 
immediate  incorporation  of  SB's 
assigned  a  low  to  medium  priority  by 
the  Original  Equipment  Manufacturer. 
The  FAA  does  not  concur.  The  FAA 
conducted  a  fleet  survey  which  showeH 
that  most  operators  lacked  adequate 
accessory  build  standards  and  that  this 
inadequacy  had  a  direct  effect  on  engine 
surge  and  inflight  shutdown  rates. 
Furthermore,  those  operators  that  have 
incorporated  the  modifications  required 
by  this  AD,  .satisfy  the  intent  of  this  AD, 
and  no  further  action  is  required. 
Regarding  the  SB's  priority,  the  FAA  has 
determined  that  all  the  required  SB's    * ' 
have  a  significant  effect  on  engine  surge 
margin  regardless  of  SB  category. 

One  commenter  states  that  the  .AD  is 
contradictory  about  previous 
accomplishment.  The  commenter 
references  paragraphs  {a)(3),  (a)|4), 
(b)(3),  (h)(4),  (c)(3),  (c)(4j  of  the  AD.  The 
FAA  does  not  concur.  These  paragraphs 
state  that  previous  accomplishment  for 
overhaul  is  based  on  Time  Since 
Overhaul,  and  extend  credit  to  those 
operators  who  have  already 
accomplished  overhaul  provided  they 
are  within  the  prescribed  intervals 
specified  by  the  AD.  As  to  the 
paragraphs  requiring  modifications,  if. 
the  operator  has  implemented  all  the 
SB's  referenced  in  the  AD,  then  the 
operator  has  accomplished  previously 
the  modification  requirements  of  this 
AD. 

One  commenter  states  that  the  AD 
will  require  all  their  components  to  be 
overhauled  and  modified  by  the 
calendar  end  date  of  January  31, 1995, 
based  on  the  operator's  maintenance 
program,  which  will  require  overhaul  of 
all  components  disassembled  to  the 
extent  required  for  the.se  modifications. 
The  FAA  does  not  concur.  An 
individual  operator's  FAA-approved 
maintenance  program  may  dictate  that 
the  components  must  be  overhauled  by 
a  certain  date,  but  for  other  operators 
there  may  be  instances  where  certain 
components  may  remain  in  service  past 
the  calendar-end  date.  In  the  NPRM, 
paragraphs  (a)(3),  (b)(3),  (c)(3).  and 
{d)(3)  stated  that  certain  components 
must  he  overhauled  prior  to  a  certain 
TIS,  or  January  31, 1995,  whichever 
occurs  later.  Since  publication  of  that 
NPRM,  the  FAA  has  determined  to 
extend  the  compliance  end  date  to  July 
31.  1995,  due  to  the  time  required  to 
adequately  address  all  comments  and 
publish  the  final  rule. 
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One  commenter  states  that  the  AD 
\-r,v.\d  require,  based  on  current  aircraft 
ulilization,  the  majority  of  Fuel  Control 
Units  to  be  modified  within  250  days 
after  the  effective  date  of  this  AD.  The 
FAA  concurs.  The  FAA  has  determined 
that  the  drawdown  intervals  defined  in 
this  AD  constitute  an  acceptable 
minimum  standard  of  airworthiness  for 
the  P\V  JT9D  fuel  control. 

One  commenter  states  that  monitoring 
of  engine  condition  is  not  taken  into 
account  as  a  compliance  option  in  the 
AD.  The  FAA  concurs.  However,  this 
data  could  be  used  as  substantiation  for 
an  alternate  means  of  compliance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that 
approximately  300  engines  of  the 
affected  design  installed  on  aircraft  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  30  work 
hours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$13,100  per  engine.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators 4S  estimated  to  be 
$4,425,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  activity"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules  ' 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit>':  49  U.S.C.  App.  13,S4(a),  1421 
and  142.1;  49  IJ.S.C.  106(b);  nnd  14  CFK 
n.89. 

§39.13    [Amended] 

2.  Set:tion  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-15-16  PraM  &  Whitney:  An,rn(!ni(nt  M- 
8987.  Dcc:ket  91-A.\E-51. 
Applicnbilitv:  Pratt  &  Whitney  (I'W)  Model 
IT9D-3A.  -7.  -7.\.  -7AH.  -7H.  -7F.  -71.  -20. 


-20J,  -59.\.  -70A.  and  -7Q  tiirbofan  engines 
installed  on  but  not  limited  to  Bo<!ing  747 
series.  McDonnell  Douglas  DC-lO  series,  and 
Airbus  A300  series  aircraft. 

Compliance:  Required  as  indicated.  unle>b 
accomplished  previously. 

To  prevent  the  loss  ot  engine  compressor 
surge  margin  caused  by  the  deterioration  of 
engine  conU-ol  system  accessories,  resulting 
in  an  engine  surge,  and  subsequent  power 
loss  or  inflight  engine  shutdown,  accomplish 
the  following; 

(a)  Perform  a  one-time  overhaul  and 
modification  of  the  main  fuel  controls  as 
follows; 

(1)  For  main  fuel  controls  with  either 
12.000  hours  or  more  time  since  overhaul 
(TSO)  on  the  effective  date  of  this  .^D  or  with 
an  undocumented  TSO.  or  for  those  main 
fuel  controls  that  have  never  been  ovorhaulert 
and  have  either  12.000  houi-s  or  morr;  time 
since  new  (TSN)  on  the  effective  date  of  this 
AD  or  an  undocumentod  TSN.  overhaul  in 
accordance  with  the  applicable  Hamilton 
Standard  (HS)  Maintenance  Manual  (.MM) 
listed  in  Table  1  of  this  AD.  and  modify  in 
accordance  with  the  applicable  HS  Ser%ice 
Bulletins  (SB)  hsted  in  Table  2  of  this  AD. 

at  the  earliest  of:  the  r,e.\t  shop  visit;  3.000 
hours  time  in  service  (TIS)  after  the  effective 
date  of  this  AD:  or  July  31.  TJ95. 

(2)  For  main  fuel  controls  with  more  than 
10.000  hours  but  less  than  12.000  hours  TSO, 
or  TSN  if  never  overhauled,  on  the  effective 
date  of  this  .^D,  overhaul  in  accordance  with 
the  applicable  HS  MM  listed  in  Table  1  of 
this  AD,  and  modify  in  accordance  with  the 
applicable  HS  SB's  listed  in  Table  2  of  this 
AD.  not  later  than  3,000  hours  TIS  after  the 
effective  dcte  of  this  .\D,  or  In-  Julv  31.  1995, 
whichever  occurs  first. 

(3)  For  main  fuel  controls  with  lO.OOO 
hours  or  less  TSO,  or  TSN  if  never 
overhauled,  on  the  effective  date  of  this  AD, 
overhaul  in  accordance  with  the  applicable 
HS  MM  listed  in  Tabic  1  of  this  AD,  not  (at,  r 
than  12,000  hours  TSO  or  TSN.  or  bv  July  31 , 
199.S.  whichever  occurs  later. 

(4)  For  main  fuel  controls  with  10.000 
hours  or  less  TSO,  or  TSN  if  never 
overhauled,  on  the  effective  date  of  this  .^D, 
modifv'  in  accordance  with  the  applicable  ftS 
SB's  listed  in  Table  2  of  this  .\D.  not  later 
than  12.000  hours  TSO  or  TSN.  or  bv  hily  31, 
199.'i.  whichever  cxcurs  first. 


Table  1.— Engine  Accessory  Overhaul  Reference  List 


Accessory  description 


Main  fuel  controls: 

JFC68-3  

JFC68-4 

JFC68-6 

Engine  vane  controls: 

EVC3-2  and  EVC3-4  ......... 

EVC3-5  .^.... 

Engine  vane  and  bleed  controls: 

GTA9-1  and  GTA9-2  


Mammon  standard  maint.  manual  No. 


73-21-01,  Revision  19,  dated  January  15.  1992 

73-21-02.  Revision  10.  dated  January  15.  1992  

73-21-03.  Revision  10,  dated  Septemt>er  15,  1992 


75-31-01.  Revision  20,  dated  July  1,  1992 
75-32-01,  Revision  9,  dated  June  15,  1986 


75-34-01 ,  Revision  1 1 ,  dated  August  15,  1992 


Temporary  revision  >io 


73-54.  dated  June  15,  1992. 
73-31.  dated  June  15,  1992 
N/A. 

75-26.  dated  July  15,  1993. 
75-5,  dated  July  1,  1992. 

N/A. 


I 
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Table  2.— Hamilton  Standard  Main  Fuel  Control  Unit  (FCU)  Service  Bulletin  Incorporation  List 


FCU  model  JFC6ft-3,  JT9D-3A, 
gines 


-7  series  erv 


73-150  (L160), 
73-139  (LI  52), 
73-129  (L143), 
73-128  (LI  42). 
7^127  (L141). 
73-122  (LI  37). 
73-121  (LI  36). 
73-117  (LI  33). 
73-111  (L128). 

N/A  

73-19.  General 


Revision  1.  dated  8-15-91  .. 

Original,  dated  2-27-76  

Revision  3.  dated  7-1-77  .... 
Revision  1.  dated  8-29-75  .. 
Revision  2.  dated  10-31-78 
Revision  1 .  dated  9-27-77  .. 

Original,  dated  5-29-74  

Revision  3,  dated  10-15-74 
Revision  1,  dated  10-27-76 

,  Revision  1 .  dated  9-20-86 


FCU  model  JFC68-4.  JT9D-20.  -20J  series 
engines 


73-50 

73-42 

73-36 

73-35 

73-33 

73-29 

73-28 

73-24 

73^21 

N/A  ... 

73-19, 


(L94),  Revision  2,  dated  12-13-93 

(L87).  Original,  dated  2-27-76 

(LSI),  Revision  3,  dated  7-1-77  .... 

(L80),  Revision  1,  dated  8-2^75  .. 
(L79),  Revision  2.  dated  10-31-78 
(L75),  Revision  1,  dated  9-27-77  .. 
(L74),  Original,  dated  5-29-74  ....... 

(L71),  Revision  2,  dated  10-15-74 
(L69),  Revision  1,  dated  10-27-76 


General,  Revision  1 ,  dated  9-20-86 


FCU  model  JFC68-6.  JT9D-69A,  -70A.  -70 
series  engines 


73-23  (L30).  Revision  1.  dated  8-15-91. 

N/A. 

73-3  (LI  4),  Original,  dated  1-7-77. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

73-27  (L33),  Revision  1.  dated  9-27-82. 

73-19,  General,  Revision  1,  dated  9-20-86. 


(b)  Perform  a  one-time  overhaul  and 
modification  of  engine  vane  controls  as 
follows: 

(1)  For  engine  vane  controls  with  either 
12.000  hours  or  more  TSO  on  the  effective 
date  of  this  AD  or  with  an  undocumented 
TSO,  or  for  those  engine  vane  controls  that 
have  never  been  overhauled  and  have  either 
12,000  hours  or  more  TSN  on  the  effective 
date  of  this  AD  or  an  undocumented  TSN, 
overhaul  in  accordance  with  the  applicable 
HS  MM  listed  in  Table  1  of  this  AD,  and 
modify  in  accordance  with  the  applicable  HS 
SB's  listed  in  Table  3  of  this  AD,  at  the 


earliest  of:  the  next  shop  visit;  3.000  hours 
time  in  service  (TIS)  after  the  effective  date 
ofthisAD;orIuly  31,  1995. 

(2)  For  engine  vane  controls  with  more 
than  10,000  hours  but  less  than  12,000  hours 
TSO,  or  TSN  if  never  overhauled,  on  the 
effective  date  of  this  AD,  overhaul  in 
accordance  with  the  applicable  HS  MM  listed 
in  Table  1  of  this  AD,  and  modify  in 
accordance  with  the  applicable  HS  SB's 
listed  in  Table  3  of  this  AD,  hot  later  than 
3,000  hours  TIS  after  the  effective  date  of  this 
AD,  or  by  July  31. 1995,  whichever  occurs 
first 


(3)  For  engine  vane  controls  with  10,000 
hours  or  less  TSO,  or  TSN  if  never 
overhauled,  on  the  effective  date  of  this  AD. 
overhaul  in  accordance  with  the  applicable 
HS  MM  listed  in  Table  1  of  this  AD,  not  later 
than  12.000  hours  TSO  or  TSN,  or  by  July  31 , 
1995,  whichever  occurs  later. 

(4)  For  engine  vane  controls  with  10,000 
hours  or  less  TSO,  or  TSN  if  never 
overhauled,  on  the  effective  date  of  this  AD.  - 
modify'  in  accordance  with  the  applicable  HS 
SB's  listed  in  Table  3  of  this  AD  not  later 
than  12,000  hours  TSO  or  TSN,  or  by  Jvily  31 . 
1995,  whichever  occurs  first. 


Table  3.— Hamilton  Standard  Engine  Vane  Control  (EVC)  Recommended  Service  Bulletin  Incorporation  List 


EVC3-2  moderJT9D-3A,  -7  series  engines 


75-48  (L46).  Revision  1,  dated  8-6-91  . 
75-^5  (L43).  Revision  1.  dated  8-16-91 
75-43  (L42).  Revision  2.  dated  4-25-91 
75-41  (L41),  Revision  3,  dated  8-16-91 

75-42.  Revision  1.  dated  8-16-91  

75-37  (L40).  Revision  3.  dated  8-l6r-91 

75-36.  Revision  1,  dated  9-1-78  

75-31  (L35),  Original,  dated  5-23-75  ... 

75-28  (L33).  Original,  dated  1-3-75  

7S-27  (L32).  Original,  dated  9-10-74  ... 
75-49  (L47).  Original,  dated  5-13-91  ... 


EVC3-4  model  JT9D-20,  -20J  series  engines 


75-27  (L33),  Revision  1,  dated  8-19-91 
75-24  (L30),  Revision  1,  dated  8-19-91 
75-23  (L29),  Original,  dated  3-31-88  .... 
75^22  (L28),  Revision  1,  dated  8-19-91 

N/A  

7&-19  (L27),  Revision  3,  dated  &-19-91 

75-20.  Original  dated  9-1-78  

75-14  (L22),  Original,  dated  5-23-75  .... 

75-11  (L20).  Original,  dated  1-3-75 

75-10  (LI 9),  Original,  dated  9-10-74  .... 
75-28  (L34),  Original,  dated  5-13-91  .... 


EVC3-5  model  JT9D-59A,  -70A  series  en- 
gines 


I  (L10),  Revision  1,  dated  8-21-91. 
i  (L7),  Revision  1,  dated  8-20-91. 
.  Original,  dated  3-31-88. 
I  (L5),  Revision  2,  dated  8-20-91. 


75-9^ 

75-6  i 

75-5, 

75-4 

N/A. 

75-2  (L4),  Revision  1,  dated  11-8-79. 

N/A. 

N/A. 

N/A.  ■  . 

N/A. 

N/A. 


(c)  Perform  a  one-time  overhaul  and 
modification  of  engine  vane  and  bleed 
controls  as  follows: 

(1)  For  engine  vane  and  bleed  controls  with 
either  10,000  hours  or  more  TSO  on  the 
effective  date  of  this  AD  or  with  an 
undocumented  TSO,  or  for  those  engine  vane 
and  bleed  controls  that  have  never  been 
overhauled  and  have  either  10,000  hours  or 
more  TSN  on  the  effective  date  of  this  AD  or 
an  undocumented  TSN,  overhaul  in 
accordance  with  the  applicable  HS  MM  listed 
in  Table  1  of  this  AD,  and  modify  in 
accordance  with  the  applicable  HS  SB's 
listed  in  Table  4  of  this  AD.  at  the  earliest 

of:  the  next  shop  visit;  3.000  hours  TIS  after 
the  effective  date  of  this  AD;  or  July  31, 1995. 

(2)  For  engine  vane  and  bleed  controls  with  ' 
more  than  8,000  hours  but  less  than  10,000 
hours  TSO,  or  TSN  if  never  overhauled,  on 
the  effective  date  of  this  AD,  overhaul  in 
accordance  with  the  applicable  HS  MM  listed 
in  Table  1  of  this  AD,  and  modify  in 
accordance  with  the  applicable  HS  SB's 


listed  in^ Table  4  of  this  AD,  not  later  than 
3,000  hours  TIS  after  the  effective  dale  of  this 
AD,  or  by  July  31,  1995,  whichever  occurs 
first. 

(3)  For  engine  vane  and  bleed  controls  with 
8.000  hours  or  less  TSO,  or  TSN  if  never 
overhauled,  on  the  effective  date  of  this  AD, 
overhaul  in  accordance  with  the  applicable 
HS  MM  listed  in  Table  1  of  this  AD,  not  later 
than  10,000  hours  TSO  or  TSN,  or  by  July  31, 
199S.  whichever  occurs  later. 

(4)  For  engine  vane  and  bleed  controls  with 
8,000  hours  or  less  TSO,  or  TSN  if  never 
overhauled,  on  the  effective  date  of  this  AD, 
modif>'  in  accordance  with  the  applicable  HS 
SB's  listed  in  Table  4  of  this  AD,  not  later 
than  10.000  hours  TSO  or  TSN,  or  by  July  31. 
1995,  whichever  occurs  first. 


Table  4.— Hamilton  Standard  En- 
gine Vane  Bleed  Control' (EVBC) 
(GTA9)  Required  Service  Bul- 
letin Incorporation  List 

JT9D-59A,  -70A,  -70,  Series  Engines 


Service  bulletin 


GTA9-75-26  (L21) 
GTA9-7&-19  (L14) 
GTA9-7&-17(Ll3) 
GTA9-75-16(L12) 
GTA9-75-9  (L8)  .... 


Date 


8-21-91 
8-21-91 
3-31-88 
3-20-88 
8-15-92 


(d)  Perform  a  one-time  overhaul  and 
modification  of  main  fuel  gear  pumps  as 
follows: 

(1)  For  main  fuel  gear  pumps  with  either 
8,000  hours  or  more  TSO  on  the  effective 
date  of  this  AD  or  with  an  undocumented 
TSO,  or  for  those  main  fuel  gear  pumps  that 
have  never  been  overhauled  and  have  either 
8.000  hours  or  more  TSN  on  the  effective 
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date  of  this  AD  or  an  imdocumenled  TSN'. 
overhaul  in  accordance  with  either  Argo- 
Tech  (AT)  Ch-erhaul  Manual  (OM)  No.  73- 
1 1-01  or  No.  73-11-02.  as  applicuble.  and 
modify  in  accordance  with  the  applicable 
TRW.  AT.  and  Pratt  &  Whitney  (PW)  SB's 
listed  in  Table  5  of  this  AD.  at  the  earliest 
of:  th(!  next  shop  visit;  3,000  hours  TLS  after 
theeffectivedateof  this  AD;  or  July  31,  194.") 

(2)  For  main  fuel  gear  pumps  with  more 
than  6,000  hours  but  less  than  8.000  hours 
TSO.  or  TSN  if  never  overhauled,  on  the 
effective  date  of  this  AD.  overhaul  in 
accordance  with  either  AT  OM  No.  73-11- 
01  or  No.  73-11--02,  as  applicable,  and 
modify  in  accordance  with  the  applicable 
TRW,  AT,  and  PW  SB'S  listed  in  Table  5  of 
this  AD,  not  later  than  3,000  hours  TiS  after 
the  effective  date  of  this  AD,  or  by  July  .11 , 
1995,  whichever  occurs  first.  " 

(3]  For  main  fuel  gear  pumjis  with  6,()00 
hours  or  l.jss  TSO,  or  TSN  if  never 
overhauled,  on  the  effective  date  of  this  AD, 
overhaul  in  accordance  with  either  .^T  OiM 
No.  73-11-01  or  No.  73-11-02,  as  applicabli,', 
not  later  than  8,000  hours  TSO  or  TS.N'.  or  by 
luly  31, 1995.  whichever  occurs  later. 

(4)  For  main  fuel  gear  pumps  with  6,000 
hours  or  less  TSO,  or  TSN  if  never 
overhauled,  on  the  effective  date  of  this  AD, 
modif\'  in  accordance  with  the  applicable 
TRW,  AT  and  PW  SB's  listed  in  Table  5  of 
this  AD,  not  later  than  8,000  hours  TSO  or 
TSN.  or  !n-  July  31.199.5.  whichever  oct  urs 
first. 


Table  5.— TRW,  AT.  and  PW  Main 
Fuel  Gear  Pump  Required  Serv- 
ice Bulletin  Incorporation  List 


JT9D-3A.  -7.  -20, 
-20J  series  engines 


TRW  73-28  (-26). 

Revision  2,  dated 

4-1  &-77. 
TRW  73-29  (-27), 

Revision  1 ,  dated 

9-1-80. 
TRW  73-31  (-29), 

Original,  dated  9- 

1-79. 
TRW  73-32  (-30). 

Revision  3,  dated 

4-1-85. 
AT  73-36  (-32),  Re- 
vision 1 ,  dated  1 0- 

1-88. 
AT  73-43,  Original, 

dated  12-15-^9. 
N/A  


PW  5889,  Revision  6, 
dated  12-20-93. 

PW  6127,  Original, 
dated  9-10-93. 


JT9D-59A,  -70A, 
-70  senes  engines 


N/A. 


TRW  73-5  (-9). 

Original,  dated  4- 

30-61. 
N'A. 


N'A. 


N/A. 


N'A. 

TRW  73-8  (-12) 
Ongina!,  dated  9- 
1-82. 

N/A. 

N'A, 


maintenance  entails  sepnralion  'if  pairs  of 
mating  engine  flanges  or  ihe  removal  of  a 
disk,  hub,  or  spool, 

(f)  At)  olH'rnative  inethod  of  conipiiun  e  (,r 
adiustment  of  the  compliance  time  that 
provides  dn  acr  eptable  level  of  safety.  ni;iy  !•«■ 
used  it  ^ijiproved  by  the  M:.nager,  Engine 
Certifi(  jtion  Office,  The  request  should  be 
fcirw.ir.led  through  an  FAA  Priiu.ipal 
M.,in!<  -.y.ir.ce  Inspector,  who  may  add 
coninients  and  then  send  it  to  the  M,i;ia:;er. 
C'igine  Certification  Office, 

Note:  Information  concerning  the  existeiii  r 
of  approved  alternative  methods  of 
compliance  with  thisairworthine<:s  dire.  !i-.r. 
if  any,  may  lie  obt.iinec'  fron-,  the  Kn^i.-ic 
O'rtification  Office 

(g)  Special  flight  permits  m.iy  1h'  issuid  in 
accordance  with  sei.lions  21,197  jnd  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21,197  and  21,199)  to  opt  rate  the  aircraft  to 
a  location  where  the  n  qui.'-ements  (A  th;v  .Ml 
can  be  accomplished, 

(h)  The  overhauls  and  nn^difii  ,itions  shall 
be  done  in  accordance  With  the  iolloui!:-; 
Service  biiiletins: 


(e)  For  the  purpose  of  this  .AD,  ,i  ^ilop  visH 
is  defined  as  an'cngine  removal  w  here  engine 
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Thi.s  incorporation  by  refewnco  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(ii) 
and  1  CFR  part  51.  Copies  may  Iw  obtained 
from  Pratt  &  Whitney,  Technical  Publications 
Department,  M/S  132-30.  400  Main  Street. 
East  Hartford,  CT  06108.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  Now 
England  Executive  Park,  Burlington.  MA;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  N'VV.,  suite  700, 
Washington.  DC 

(i)  This  amendment  Ijocomcs  effective  on 
October  14, 1994. 

Issued  in  Burlington.  Massachusetts,  on 
July  28.  1994. 
)ay  J.  Pardee, 

Manager,  Engine  and  Propeller  Direciomte, 
A  ircraft  Cerlifica  tion  Sen'ice. 
|FR  Doc.  94-19354  Filed  8-12-94;  8:45  ami 

BILUNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  93-CE-1&-AD;  Amendment  39- 
9002;  AD  94-17-  06] 

Airworthiness  Directives;  GROB  Luft 
und  Raumfahrt  Models  G102,  G103, 
G109,  and  G109B  Gliders 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthinfess  directive  [AD)  that 
applies  to  GROB  Luft  und  Raumfahrt 
(Grob)  Models  G102,  G103.  Gl09,  and 
G109B  gliders.  This  action  requires 
inspecting  (one-time)  the  airhrake  stops 
for  cracks  in  the  surrounding  geicout 
and  to  ensure  that  the  outer  airbrake 
swivel  levers  are  in  contact  with  the 
.stops  during  operation,  and  repairing 
any  gelcoat  cracks  or  any  airbrake  stops 
not  in  contact  witli  the  swivel  levers. 
Excessive  wear  caused  the  airbrake 
fence  to  jam  on  the  upper  shell  of  the 
wing  on  one  of  the  affected  gliders, 
resulting  in  an  accident.  The  actions 
specified  by  this  AD  arc  intended  to 
-  prevent  airbrake  failure  caused  by 
jamming  of  the  airbrake  fence,  which 
could  result  in  loss  of  control  of  the  . 
glider. 


DATES:  Effective  September  31),  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  i..  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
30. 1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Grob  Luft  und  Raumfahrt  GmbH,  D- 
8939  Mattsies,  Germany.  This 
inforrriation  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  N\V., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  S.  Chalpin,  Program  Manager, 
Brussels  Aircraft  Certification  Office, 
FAA.  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.38.30  ext.  2717;  facsimile  (322) 
230.68.99:  or  Mr.  Herman  C.  Belderok, 
Project  Officer,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone 
(816)  426-6932;  facsimile  (816)  426- 
2169. 

SUPPLf  MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
GROB  Luft  und  Raumfahrt  Models 
G102.  G103.  G109,  and  G109B  gliders 
was  published  in  the  Federal  Register 
on  March  15.  1093  (58  FR  13710).  The 
action  proposed  to  require  inspecting 
(one-time)  the  airbrake  stops  for  cracks 
in  the  surrounding  gelcoat  and  to  ensure 
that  the  outer  airbrake  swivel  levers  are 
in  contact  with  stops  during  operation, 
and  repairing  any  gelcoat  cracks  or  any 
airbrake  stops  not  in  contact  with  the 
swivel  levers.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  Grob  Service  Bulletin  TM  306-31. 
TM  3V'")-49.  TM  320-(i,  and  TM  817-36 
(one  document),  dated  September  14, 
1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  No 
comments  were  received  on  the  ' 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careftil  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  282  gliders  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
workhour  per  glider  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $15,510.  This  figure  is 
based  on  the  assumption  that  no 
affected  glider  owner/operator  has 
accomplished  the  required  action. 

The  FAA  has  determined  that 
calendar  time  is  the  most  desirable 
method  of  compliance  for  this  AD 
because  yearly  operational  times  vary 
greatly  throughout  the  fleet.  For 
example,  one  glider  operator  might 
utilize  the  gUder  10  hours  time-in- 
service  (TIS)  in  one  month,  while 
another  may  not  utilize  the  glider  10 
hours  TIS  in  one  year.  Therefore,  to 
maintain  continuity  and  avoid 
inadvertent  grounding  of  the  affected 
gliders,  compliance  based  upon 
calendar  time  is  utilized. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  actTon  "  under 
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Executive  Order  12B66;  (2)  is  not  a 
"significant  rule'*  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
yvill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authori!\  delegated  to  me  by  the 
Adminiblrator.  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'SC.  App.  13.54(a).  1421 
iind  142.3;  49  use.  106(g):  and  14  CFR 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

94-17-06  Grob  Luft  und  Raumfahrl: 

Amendment  39^9002;  Docket  .\o  93- 

c:e-i6-ad. 

Applicability  Models  G102,  Gl03,  G109, 
and  G1G9B  gliders  (ail  serial  numtx^rs). 
certificated  in  any  category. 

Comphn^r.-  H.^uin.,!  within  the  next  60 
calendar  days  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  airbrake  failure  caused  by 
jamming  of  the  airbrake  fence,  which  could 
result  in  loss  of  control  of  the  glider, 
accomplish  the  following: 

(a)  Inspect  the  airbrake  stops  for  cracks  in 
the  surrounding  gelcoat  and  to  ensure  that 
the  outer  airbrake  swivel  levers  are  in  contact 
with  stops  during  operation  in  accordance 
with  the  instructions  in  Grob  Service  Bulletin 
TM  306-31,  TM  315-49,  TM  320-6,  and  TM 
817-36  (one  document),  dated  Sopteml)er  14 
1992. 

(b)  Prior  to  further  flight,  repair  any  gelcoat 
.  cracks  or  any  airbrake  stops  not  in  contact 

with  the  swivel  levers  in  accordance  with  the 
instructions  in  Grob  Service  Bulletin  TM 
306-31,  TM  315-49,  TM  320-6,  and  TM  817- 
36^one  document),  dated  September  14, 
1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 


Certification  Office  (AGO).  FAA,  Europe, 
Africa,  and  Middle  East  Office,  c/o  American 
Embassy.  B-lOOO  Brussels,  Belgium.  The 
request  shall  be  forwarded  through  an 
appropriate  F.\A  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  .^CO. 

Note:  information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  bo 
obtained  from  the  Brussels  ACQ. 

(d)  The  inspection  required  bv  this  AD 
shall  be  done  in  accordance  with  Grob 
.Ser\iiR  Bulletin  TM  306-  31.  TM  31.=>-}9.  TM 
320-6.  and  TM  817-36  (one  do(  ument), 
dated  September  14.  1992.  This 
incorporation  by  reference  was  approved  by 
the  Direc  tor  of  the  Federal  Register  in 
acrordani  e  with  5  I'.S.C.  552(a)  and  1  CFR 
part  51.  Qjpies  may  be  obtained  from  GROB 
Luft  und  Raumfahrt  GmbH.  D-8939  Mattsies, 
Federal  Reputjlic  of  Gernianv,  Cxipies  may  be' 
inspected  at  the  FAA.  Central  Region.  Office 
of  the  Assistant  Chief  Counsel.  Room  1558, 
601  E.  12th  Street.  Kansas  Citv.  Missouri,  or 
at  the  Office  of  the  Federal  Regijt.  r,  800 
North  Capitol  Street.  \W  ,  suite  700, 
Washington,  DC:. 

(0  This  .micndment  (39-9002)  becomes 
effective  on  September  30.  1994. 

Issued  in  Kansas  Citv.  Missouri,  on  .^.l.'ll^t 
8.  1994. 

Barry  D.  Clements. 

Manager.  Smnll  Airplane  Directorate.  Aircraft 
Certifirulion  Service 

IFR  Doc,  94-19853  Filed  8-12-94;  8.4i,im| 
B«LUNG  CODE  4910-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ketamine  Hydrochloride 
Injection 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Pharmaceutical,  Inc.  The 
ANADA  provides  for  intramuscular  use 
of  ketamine  hydrochloride  injection  in 
cats  for  restraint  or  as  the  sole  anesthetic 
agent  for  diagnostic  or  minor,  brief, 
surgical  procedures  that  do  not  require 
skeletal  muscle  relaxation,  and  in 
subhuman  primates  for  restraint. 
EFFECTIVE  DATE:  August  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Francis,  Center  For 
Veterinary  Medicine  (HFV-114).  Food 
and  Drug  Administration.  7500  Standish 


PI.,  Rockville,  MD  20855,  301-594- 
1617. 

SUPPLEMENTARY  INFORMATION:  Phoenix 
Pharmaceutical,  Inc.,  4621  Easton  Rd.. 
P.O.  Box  6457  Farleigh  Station,  St.      . 
Joseph.  MO  64506-0457,  filed  ANADA 
200-042.  The  ANADA  provides  for 
intramuscular  use  of  Ketaject"! 
(ketamine  hydrochloride  injection, 
U.S. P.)  in  cats  for  restraint  or  as  the  sole 
anesthetic  agent  for  diagnostic  or  minor, 
brief,  surgical  proc.edures  that  do  not 
require  skeletal  muscle  relaxation,  and 
in  subhuman  primates  for  restraint.  The 
drug  is  limited  to  use  by  or  on  the  order 
of  a  licensed  veterinarian. 

Approval  of  ANADA  200-042  for 
Phoenix's  Ketaject  «>  Injection  is  as  a 
generic  copv  of  Fort  Dodge's  NADA 
045-290  for  Vetalar  "./Ketaset  -> 
(ketamine  hydrochloride  injet  tion, 
U.S.P.).  The  ANADA  is  approved  as  of 
June  30,  1994.  and  the  regulations  in  21 
CFR  522.1222a(c)  are  amended  to  refltnt 
the  approval.  The  basis  for  approval  is 
discus.sed  in  the  freedom  of  info.'-iiiati.on 
summary. 

In  addition.  Phoenix  Pharmac  euti(,oI, 
Inc,  has  not  been  previously  listed  in  21 
CFR  510.600(t.)  as  a  sponsor  of  an 
approved  application.  Accordingly,  that 
section  is  amended  to  add  entries  for  the 
firm. 

In  accordance  with  the  freedoii;  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514,l](e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summarv  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  mav  be  seen 
in  the  Dockets  Management  Branc  h 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  208,-)7. 
between  9  a.m.  and  4  p.m.,  .Monday 
through  Friday. 

The  agency  has  carefully  <  onsidered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impart  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  5J0 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 
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21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  522  are  amended  as 
follows: 

PART  510—  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501,  502.  503. 
512.  701,  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331,  351,  352. 
353,  360b,  371. 379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Phoenix  Pharmaceutical,  Inc.."  and  in 
the  table  in  paragraph  (c)(2)  by 
numerically  adding  a  new  entry  for 
"057319"  to  read  as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

*        *        *        «        * 

(c)*  *   • 
(Ij*  *  • 


Firm  name  and  address 


Drug  labeler 
code 


Phoenix  Ptiarmaceutical.  Inc., 
4621  Easton  Rd,  P.O.  Box 
6457  Parleigh  Station,  St. 
Joseph.  MO  64506-0457  


057319. 


(2) 


Drug 

latieler 

code 


Firm  name  and  address 


057319     Phoenix  Pharmaceutical.  Inc.,  4621 
Easton  Rd..  P.O.  Box  6457  Farleigh 
Station.  St.  Joseph.  MO  64506- 
0457 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  F(X)d. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.1222a  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 


§  522.1222a 
injection. 


Ketamine  hydrochloride 


(c)  Sponsors.  See  Nos.  000856  and 
057319  in  §  510.600(c)  of  this  chapter. 

•        »        »        »        • 

Dated:  August  8.  1994. 
Richard  H.  Teske, 

Deputy  Director.  Premarket  Review.  Center 

for  Vetarinary  Medicine. 

IFR  Doc.  94-19933  Filed  8-12-94;  8:45  ami 

BILUNG  CODE  4160-01-F 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Oxytet^cycline  Hydrochloride  Soluble 
Powdar 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUfKIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (AN ADA)  filed  by  Agri 
Laboratories,  Ltd.  The  ANADA  provides 
for  the  use  of  a  generic  oxytetracycline 
hydrochloride  (OTC  HCl)  soluble 
powder  as  an  antibacterial  in  drinking 
water  for  chickens,  turkeys,  and  swine. 
EFFECTIVE  DATE:  August  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Agri 
Laboratories.  Ltd.,  P.O.  Box  3103,  St. 
Joseph,  MO  64503.  is  the  sponsor  of 
ANADA  200-066,  which  provides  for 
the  use  of  a  generic  OTC  HCl  soluble 
powder  as  an  antibacterial  in  drinking 
water  for  chickens,  turkeys,  and  swine 
with  the  following  conditions; 

1.  In  chickens:  control  of  infectious 
synovitis  caused  by  Mycoplasma 
synoviae.  control  of  chronic  respiratory 
disease  and  air  sac  infections  caused  by 
M.  galUsepticum  and  Escherichia  coli, 
and  control  of  fowl  cholera  caused  by 
Pasteurella  miiltocida; 

2.  In  turkeys:  control  of  hexamitiasis 
caused  by  Hexamita  meleogridis, 
control  of  infectious  synovitis  caused  by 
M.  synoviae,  control  of  complicating 
bacterial  organisms  associated  with 
bluecomb  (transmissible  enteritis, 
coronaviral  enteritis)  in  growing 
turkeys;  and 

3.  In  swine;  control  and  treatment  of 
bacterial  enteritis  caused  by  E.  coli  and 
Salmonella  choleraesuis  and  bacterial 
pneumonia  caused  by  P.  multocida.  In 
breeding  swine:  control  and  treatment  of 
leptospirosis  (reducing  the  incidence  of 
abortions  and  shedding  of  leptospira) 
(.ausod  by  Leptospira  pomono. 


ANADA  200-066  for  Agri 
Laboratories,  Ltd.'s  Agrimycin-343 
Soluble  Powder  is  a  generic  copy  of  l.D. 
Russell  Co.  Laboratories'  NADA  13t>- 
435  for  Oxytet  Soluble.  The  ANADA  is 
approved  as  of  July  15. 1994,  and  the 
regulations  are  amended  in  21  CFR 
520.1660d  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b).' 

2.  Section  520.1660d  is  amended  by 
adding  new  paragraphs  (a)(6)  and  (b)(4). 
and  by  revising  the  last  sentence  in 
paragraphs  (e)(l)(ii)(A)(5), 
(e)(l)(ii)(B)(5),  (e)(l)(ii)(C)(5),  and 
(e)(l)(iii)(C)  to  read  as  follows: 

§520.1660d    Oxytetracycline  liydrochloride 
soluble  powder. 

(a)*    •    • 

(6)  Each  1.32  grams  of  powder 
contains  1  gram  of  OTC  HCl  (packet: 
4.78  oz.). 

(b)  *    *    * 
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(4)  No.  057561  for  use  of  OTC  HCl 
concentration  in  paragraph  (a)(6)  of  this 
section  in  chickens,  turkeys,  and  sunne. 

♦        «•»,> 

(e)*    *    • 

(D*    •    *      . 

(ii)  •     •    » 

(A)  *    *    * 

(3)  *  •  *  Withdraw  5  days  prior  to 
slaughter  those  products  sponsored  hy 
Nos.  000069,  017144,  and  057561  in  ' 
§  510.600(c)  of  this  chapter. 

(B)*    *    • 

(5)  •  *  *  Withdraw  5  days  prior  to 
slaughter  those  products  sponsored  hy 
Nos.  OOOOBH,  017144.  and  057561  in  ' 
S  510.600(c)  of  this  chapter. 

(C)«    •    * 

(J)  *  *  *  Withdraw  5  days  prior  to 
slaughter  those  productssponsored  hy 
Nos.  000069,  017144,  and  057561  in 
S  510.600(c)  of  this  chaptor. 

(iii)  *     *     * 

(C)  *  '  *  Administer  up  to  5  days;  do 
not  use  for  more  than  5  consecutive 
days;  withdraw  13  days  prior  to 
slaughter  those  products  sponsored  hy 
Nos.  017144  and  057561. 
«         *         *         »         » 

Diitcd:  August  8.  1*^94. 
Richard  H.  Teske, 

Deputy  Director.  Preimirkft  Rfvicw,  Center 
fi  ir  Veterinary  Medicine. 
|FR  D(x;.  94-19Q34  Filed  8-12-94:  8  4,S  iim| 
BILLING  CODE  4180-01-f 


21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Butorphanol 
Tartrate  Injection 

AGENCY:  Food  and  Drug  Admini.stration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  hy  Fort  Dodge 
Lahoratories.  The  NADA  provides  for 
the  use  of  butorphanol  tartrate  injection 
in  cats  for  the  relief  of  pain  caused  by 
major  or  minor  trauma,  or  pain 
associated  with  surgical  procedures. 
EFFECTIVE  DATE:  August  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  V'eterinar>- 
Medicine  (HFV-112),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  Laboratories,  Fort  Dodge,  lA 
.*i0501,  currentlv  holds  approval  for 
NADA  102-990  which  provides  for  use 
of  butorphanol  tartrate  injection  for  the 


treatment  of  dogs  for  relief  of  (  hronU; 
nonproductive  cough  originating  from 
inflammatory  conditions  of  the  upper 
respiratory  tract  and  for  NADA  135-780 
w  hich  provides  for  use  of  the  dnig  for 
the  treatment  of  horses  and  yearlings  for 
relief  of  pain  associated  with  colic,  and 
for  postpartum  pain.  The  firm  has  filed 
NADA  141-047  which  provides  for  use 
of  a  new  concentration  (2  milligrams  per 
milliliti;r)  of  the  drug  in  cats  for  the 
relief  of  pain  caused  by  major  or  minor 
trauma,  or  pain  associated  with  surgical 
procedures.  The  NADA  is  approved  as 
of  July  5.  1994,  and  the  regulations  are 
amended  in  21  CFR  522.246  to  refled 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  § 514.1  l(p'!?)(;i)  (21 
CFR  514.1  l(e)(2)(ii)).  a  sun„.,arv  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
ir,  the  Dockets  Management  Branch 
(MFA-305),  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  5]2(c)(2)(F)(ii)  of  the 
F.'deral  Food.  Drug,  and  Cosmetic  Act 
(21  L'.S.C.  .160b(c)l2)(F)(ii}).  this 
approval  for  nonfood  producing  animals 
q:ialifies  for  3  years  of  marketing 
exclusivity  beginning  Ju'y  5.  1994. 
because  the  applic  ation  contains  reports 
of  new  clinical  or  field  investigations 
(other  than  bioequivalence  studies) 
es.sential  to  the  approval  of  the 
ouplii  ation  and  (  ondiicfed  or  spoi-.sored 
by  the  applicant. 

The  agency  has  carefully  consieiered 
the  potential  environnient.il  effects  of 
this  .-K  tion.  FDA  has  concluded  that  the 
ai  tion  will  not  have  a  signifitant  impact 
on  the  human  environment,  and  that  an 
environ;nental  impact  statement  is  not 
rtquired.  The  agencv's  finding  of  no 
significant  impact  and  the  evidence 
siipporting  that  finding,  contained  i.n  an 
environmental  assessment,  mav  be  .seen 
m  the  Dockets  Management  Br.inch 
(address  above)  between  9  a.m.  .ind  4 
p.m.,  Mond,i\  through  Fridav. 

List  of  .Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  urder 
authority  delegated  to  the  Commis.sioner 
of  Food  and  Drugs  and  redel-'gated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows; 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Dug,  and  Cosmetic  Act  (21  I'.S.C.  3W)b). 

2.  Section  522.246  is  amended  in 
p-Tagraph  (a)  by  adding  ".  2"  after  "0.5" 
and  befon^  the  word  "or",  and  hy  adding 
new  paragraph  (c)(3)  to  read  as  follows: 

§  522.246    Butonohanol  tartrate  injection. 
•         «         •         »         , 

(c)*   *    ♦ 

(3)  Cof.s— (i)  Amount.  0.2  milligram  of 
butorphanol  base  aclivitv  per  pound  of 
body  weight  (0.4  milligram 'kilogram), 
using  2  milligrams  per  milliliter 
solution. 

(ii)  Indication^  for  i;.sp.  For  the  reiief 
of  pain  in  cats  (.ansed  by  mapr  or  minor 
trauma,  or  pain  assoi  iated  with  surgic  al 
procedures. 

(lii)  Limitotions.  For  suhtutaneous 
i; ejection  in  ( ats  only.  Dcse  mav  be 
repeated  up  to  4  times  per  dav.  Do  not 
treat  for  more  than  2  days.  S.Vfetv  for  use 
in  pregnant  female  cats,  breeding  male 
cats  or  kitN'ns  less  than  4  months  of  age 
has  not  been  determined.  Federal  law' 
restricts  this  dn;g  to  use  by  or  on  the 
order  of  a  licensed  veterimirian. 

D.it.'d:  .^;j>;.!Sf  8    1M94. 

Richard  H.  Teske, 

Di-p'.ity  D:ret  tor.  Prfmnrket  /?fi  it-i\ .  Ci-nter 
for  Vetf'npiin.  \terjn  ine. 

|;  R  Do.     94-1942(1  Fil.'d  8-12-44.  S  4')  ..ml 

B:llino  code  416O-01-F 


21  CFR  Part  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ceftiofur 

AGENCY:  Food  -.iwA  D.-uii  Ad;nin;,tr,ition 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administr.ition  (FDA)  Is  amerding  the 
animal  dn;g  regulations  to  reflect 
approval  o)  a  supplMinental  n^w  animal 
drug  applii  ation  (N.-\DA)  filed  hv  The 
l"piohn  Co.  Th.e  supplemental  NADA 
provides  for  use  of  i  eftiofur  sterile 
powder  intra:nus(.ul.:ir!y  in  horses  lor 
treatment  of  respiratory  infections 
associated  with  Strrplnrncrus 
zooepidfminis. 

EFFECTIVE  DATE:  .\ugU!^t  15,  ]oq4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Francis.  Center  for 
Veterinarv  Medi(.ine  ;HFV-ll-i).  Food 
and  Drug  Administrntion,  7500  blandish 


I 
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PI..  Rockville,  MD  20855.  301-594- 
1617, 

SUPPLEMENTARY  INFORMATtON:  The 
Upjohn  Co..  Kalamazoo,  MI  49001.  filed 
supplemental  NADA  140-338.  which 
provides  for  use  of  Naxcel®  Sterile 
Powder  (ceftiofur  sodium)  in  horses  as 
a  50  milligrams  per  milliliter 
reconstituted  injectable  solution.  The 
product  is  currently  approved  for  use  in 
cattle,  swine,  and  day-old  chicks.  The 
supplemental  NADA  is  approved  as  of 
July  13, 1994,  and  the  regulations  are 
amended  in  21  CFR  522.313  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  setMi 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  ' 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(2 1  U.S.C.  360b(c)(2)(F)(iJi)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  July  13. 
1994,  because  the  application  contains 
reports  of  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
application  and  conducted  or  sponsored 
-by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  act-ion.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 


PART  S22— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  Th«  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows; 

Authority:  .Sec.  512  of  the  Federal  Food. 
Dmg.  and  Cosmetic  Act  (21  l!.S.C.  360b). 

2.  Section  522.313  is  amended  by 
adding  new  paragraph  (d)(4)  to  read  as 
follows: 


§522.313 
injection. 


Ceftiofur  sterile  powder  for 


(d)  *  •  * 

(4)  Horses — (i)  Amount.  2.2  to  4.4 
milligrams  per  kilogram  (1.0  to  2.0 
milligrams  per  pound)  of  body  weight. 

(ii)  Indications  for  use.  For  treatment 
of  respiratory  infections  in  horses 
associated  wiih  Streptococcus 
zooepifieiiiiciis. 

[in]  Limitations.  For  intram.uscular 
use  only.  Treatment  should  be  repeated 
every  24  hours,  continued  for  48  hours 
aher  clinical  signs  have  disappeared, 
and  should  not  exceed  10  days.  A 
maximum  of  10  milliliters  should  be 
administered  per  injection  site.  Not  for 
use  in  horses  intended  for  food.  Do  not 
use  in  animals  previously  found  to  be 
hypersfcnsitive  to  the  drug.  Federal  law 
re.stricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  vett^rinarian. 

DaU-d:  August  8.  1994. 
Richard  H.  Teske, 

Dfpiity Director.  PretridrLet Ih-\  iew.  Center 
for  Veterinary-  Medicine. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TDSSaO] 

RIN  1S4&-AQ69 

Consolidated  Returns — Stock  Basis 
and  Excess  Loss  Accounts,  Earnings 
and  Profits.  Absorption  of  Deductions 
and  Losses,  Joining  and  Leaving 
Consolidated  Groups,  Worthless  Stock 
Loss,  Nonapplicability  of  Section 
357(c)^ 

AGENCV:  Internal  Revenue  Ser\'ice  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulafions  amending  tlie  consolidated 
return  investment  adjustment  system. 
incUnling  the  rules  for  earnings  and 


profits  and  excess  loss  accounts.  The 
amendments  delink  the  adjustments  to 
stock  basis  from  the  adjustments  to 
earnings  and  profits.  Stock  basis  is 
adjusted  under  rules  similar  to  the  rules 
for  adjusting  the  basis  of  partnership 
interests  and  stock  in  S  corporations, 
and  earnings  and  profits  are  adjusted 
under  a  separate,  parallel  system. 
Amendments  are  also  made  to  the  rules 
limiting  absorption  of  a  member's 
deductions  and  losses  when  it  leaves  a 
consolidated  group,  modifying  the  stock 
basis  and  earnings  and  profits  of 
members  in  certain  group  structure 
changes,  allocating  a  corporation's  tax 
items  for  the  year  it  joins  or  leaves  a 
consolidated  group,  allowing  a 
worthless  stock  loss  deduction  with 
respe<:t  to  the  stock  of  members,  and 
applying  section  357(c)  to  transaCtioiiN 
between  members. 

DATES:  These  regulations  are  ef'(-<  ti\e 
January  1,  1995. 

For  dates  of  applicability,  see  the. 
"Effective  dates"  section  under  the 
SUPPLEMENTARY  INFORMATION  portion  of 
the  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations  relating  to 
stock  basis,  excess  loss  accounts,  and, 
earnings  and  profits  generally, 
absorption  of  deductions  and  los.ses. 
worthless  stock  loss  and  the 
nonapplicabilitv  of  section  357(c). 
Steven  B.  Teplinsky,  (202)  622-7770; 
concerning  the  regulations  relating  to 
group  structure  changes.  Rose  L. 
Williams  (202)  622-7550;  and 
concerning  the  regulations  relating  to^ 
the  allocation  of  items  for  the  year  a 
corporation  joins  or  leaves  a  group,  Rov 
A.  Hirschhorn,  (202)  622-7770,  (These 
numbers  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

A.  Paperwork  Reduction  Act 

The  collections  of  information    .  -' 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  thfi 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1344.  The  estimated  average  annual 
burden  per  respondent  is  .6  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  PC:FP. 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503.  ■ 
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B.  Background 

This  document  contains  final 
regulations  for  adjusting  the  stock  basis 
and  earnings  and  profits  (E&P)  of 
members  of  consolidated  groups,  and 
related  rules. 

Proposed  regulations  were  issued  in  a 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
November  12,  1992.  See  57  FR  5.'?fi34.  In 
addition  to  the  originally  scheduled 
public  hearing,  a  second  hearing  was 
scheduled  in  a  Notice  of  Additional 
-    Public  Hearing  on  Proposed  Regulations 
published  in  the  Federal  Register  on 
Novemb.sr  23,  1992.  See  57  FR  54957.  In 
Notice  92-59,  1992-2  C.B.  386,  the  IRS 
delayed  the  repeal  of  the  30-day  mles  so 
that  they  would  continue  to  apply  to 
corporations  becoming  or  ceasing  to  be 
members  before  February  15, 1993. 

The  IRS  received  many  comments  on 
the  proposed  regulations  addressing 
both  policy  and  technical  matters,  and 
held  public  hearings  on  December  18, 
1992  and  March  4,  1993.  After 
consideration  of  the  comments  and  the 
statements  made  at  the  hearings,  the 
propo.sed  regulations  are  adopted  as 
modified  by  this  Treasurj-  decision.  The 
modifications,  as  well  as  several 
comments  and  sugge.stions  that  are  not 
adopted  in  the  final  regulations,  tire 
discussed  below. 

_  No  inference  is  intended  by  th«  final 
regulations  as  to  the  operction  of  the 
current  reguLitions. 

C.  The  Proposed  and  Final  Regulations 

The  final  regulations  retain  the 
general  approach  of  the  proposed 
regulations,  delinking  stock  basis 
adjustments  from  E&P  adjustments  and 
operating  through  uniform  rules  of 
-general  application  rather  than  through 
mechanical  rule.s.  However,  numerous 
changes  have  been  made  to  clarify  the 
regulations  and  to  confonn  their  .style  to 
that  of  other  recent  con.soli dated  return 
regulations.         .    ' 

7.  Delinking  Stock  Basis  and  E&P 

The  investment  adjustment  system  of 
the  current  regulations  requires  an 
owning  member  tP)  to  adjust  its  basis  in 
the  stock  of  a  subsidiary'  (S)  to  reflect  S's 
current  E&P  (or  E&P  deficit).  Ps  basis  is 
also  generally  reduced  by  the  amount  of 
any  dividend  distributions  by  S  to  P. 
Tlie  adjustments  have  the  effect  of 
treating  P  and  S  as  a  single  entity.  To 
the  extent  E&P  includes  amount's  such 
as  tax-exempt  interest  income,  the 
adjustments  prevent  the  income  from 
being  taxed  indirectly  on  the  disposition 
oT  S's  stock. 

After  S's  E&P  is  taken  into  account  by 
1'  in  adjusting  itshasis  in  S's  stork,  the 


stock  basis  adjustment  is  taken  into 
account  to  adjust  P's  own  E&P.  This 
adjustment  ensures  that  S's  E&P  is  taken 
into  account  by  P  for  purposes  of  further 
stock  basis  adjustments  if  P  is  not  the 
common  parent,  and  for  distributions  by 
P  to  nonmembers. 

The  current  regulations  were  adopted 
in  19fi6.  It  was  appropriate  at  that  time 
to  link  .stock  basis  and  E&P  adjustments 
becau.se  the  modifications  to  taxable 
income  required  to  compute  E&P  were 
generally  also  necessary  to  compute 
stock  basis.  Differences  between  taxable 
income  and  E&P  have  substantiallv 
incniased  since  1966,  however,  and 
many  changes  in  the  rules  In 
determining  E&P  are  not  op;,  ropriate  to 
the  determination  of  stock  basis.  The 
resulting  confusion  and  conflict  is 
evidenced  by  recent  cases  examining 
the  investment  adjustment  system. 

Section  1503(e)  corrects  manv 
investment  adjustment  distortions 
resulting  f.rom  the  divergence  of  taxable 
income  and  E&P.  It  requires  P  to 
redetermine  its  basis  in  S's  stock  under 
modified  rules  at  the  time  the  stock  is 
disposed  of.  The  modifications 
eliminate  the  original  rationale  for  a 
system  linking  stock  ba.sis  to  E&P. 
Moreover,  because  the  modifications  are 
not  generally  integrated  into  the 
inve.stment  adjustment  regulations, 
■significant  comnlexitv  has  resulted.- 

The  proposed  regulations 
comprehensively  revise  the  inve.stnicnt 
adjustment  system  by  delinking  stock 
basis  adjustments  from  P:.\P 
adju.stments.  Stock  basis  adjustments 
are  determined  by  reference  to  a 
modified  computation  of  S's  t.i.xahle 
income,  rather  than  to  Ss E&P.  S's E,\P 
continues  to  tier  up  to  P.  but  imder  a 
separate  E&P  adjustment  s\.siem. 
Separating  the  stock  basis  and  F^P 
adjustment  systems  implements  the 
intent  of  section  1503(e)  and  prevents 
policies  specific  to  one  .s\stem  from 
distorting  tlie'other. 

Some  (.ommentators  argued  that  the 
curro)it  E&P-based  system  is  simpler 
becau.se  it  is  familiar  to  pra(.titioners, 
even  though  it  requires  taxpayers  to 
determine  investment  adjustments  first 
by  reference  to  E&P.  then  by 
incorporating  modifications  under 
current  regulations,  and  finally  by 
incorporating  modifications  under  the 
Code,  These  commentators  contended 
that  the  effect  of  transactions  on  E&P 
was  usually  clear,  and  that  changing  the 
system  resulted  in  more,  rather  tliaii 
less,  uncertainty.  Most  commentators, 
however,  agreed  that  delinking  stock 
basis  and  E&P  is  appropriate. 

The  E&P  system  is  fundamentallv 
concerned  with  measuring  dividend 
paying  capa<:ity.  w  hile  the  investment 


adjustment  system  is  concerned  with 
mea.suring  consolidated  taxable  im.ome. 
The  current  system  is  overly  (  ompiex 
because  it  provides  different  rules  for 
different  sources  of  E&P,  the  effect  of 
many  transactions  on  E&P  is  \\m  erlain. 
and  the  E&P  rules  are  already 
overridden  by  temporary  consolidated 
return  regulations  ar,d  later  enat  'ed 
Code  provisions.  By  contrast,  proper 
investment  adjustments  for  most 
subsidiaries  under  the  proposed 
regulations  generally  will  equal  the 
change  in  the  subsidiary's  net  asset 
ba.sis  for  tax  purposes  during  the  period 
that  it  is  a  member. 

One  example  of  the  distortions  under 
the  current  regulations  is  the  pffed  of 
S's  unabsorlx?d  loss  on  P's  E&P.  The 
positive  investm.ent  adjustment  for 
unab.sorbed  losses  correctly  prevents  Ps 
basis  in  S's  stock  from  being  re.du(  ed 
while  the  loss  is  carried  over.  However. 
becau.se  P's  E&P  is  adjusted  bv  the 
amount  of  the  edjustment  to  P's  basis  m 
S's  stock,  the  adjustment  also  has  the 
effect  of  preventing  P's  E&P  from 
rene<;ting  S's  loss  ^vt-n  thoufih  the 
dividend  paying  f.apa(,ity  of  the  gro'.,p 
has  diminished.  Thus,  the  proper  timisi^ 
of  stock  basis  and  E&P  adjustments  is  In 
confiict.  The  distortion  is  mcn^asfd  if 
the  amount  of  S's  tax  loss  and  t.\i' 
defi(  it  do  not  corrt'spond.  and 
un(.erta;;ity  is  created  if  the  loss  his  ;i 
special  status. 

Investment  adjustnifnls  und-.-r  the 
proposed  regulations  genera! Iv  are 
ba.sed  on  items  (  ali.ulated  annuailv  and 
rpne(,ted  in  a  taxp.ayer's  tax  rfturn  or 
permanent  records,  rather  lh;:n  on  K.'.P 
items  that  may  never  have  bt-cn 
calculated  or  recorded.  Although  t!,-- 
current  reKclations  require  taxpavtrs  to 
adjust  stock  basis  annuailv,  an;. ual  L&P 
computations  are  otherwise  ge-K-rallv 
unnecessary  and  commentators 
generally  agree  that  most  groups  f.TJl  to 
make  the  adjustments  annualiv.  If  stoc  k 
basis  adj;;stm'>nts  are  not  dftennined 
until  stock  IS  to  bf  disposed  of,  c  osllv 
E&P  studies  are  required  to  calculate 
items  from  prior  periods  for  which 
records  may  no  longer  be  available. 

Even  if  S  attempts  to  calcuLite  its  E\P 
annually  for  purposes  of  the  (  urrenl 
regulations,  that  calculation  is  subjet.t  to 
uncertainty  m  many  cases  dt-spile  ttie 
developnient  over  the  vears  of  a 
substantial  body  of  h&P  gmdam  e.  See. 
e.g.,  section  312(h)  and  t?*^  1.312-10  and 
1.312-11  (E&P  allocations  in  corporate 
separations  and  reorganizations).  New 
transactions  and  Code  provisions 
continue  to  develop  and  require  E&P 
guidance. 

Because  the  proposed  regulations 
delink  stoc  k  basis  and  E&P 
determinations,  the  policies  influencing 
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the  development  of  E&P  rules  no  longer 
affect  the  unrelated  and  potentially 
conflicting  policies  for  stock  basis 
adjustments.  Section  1503(e)  already 
mandates  separate  computations  for 
purposes  of  adjusting  stock  basis  and 
E&P,  and  the  growing  disparity  between 
taxable  income  and  E&P  may  preclude 
taxpayers  from  relying  on  E&P  guidance 
in  many  instances.  See,  e.g.,  section 
1503(e)(1)(B).  Consequently,  the  best 
approach  to  the  investment  adjustment 
system  is  to  begin  the  computation  with 
taxable  income  or  loss  and  make 
adjustments.  Compare  the  systems  for 
adjusting  the  basis  of  partnership 
interests  (section  705)  and  stock  in  S 
corporations  (section  1367). 

The  Rnal  regulations  retain  the 
approach  of  the  proi>osed  regulations. 
Investment  adjustments  are  determined 
by  reference  to  (i)  taxable  income  or 
loss,  (ii)  tax-exempt  income,  (iii) 
noncapital,  nondeductible  expenses, 
and  (iv)  distributions. 

2.  Taxpayers'  Ability  To  Override 
Specific  Rules 

Many  of  the  proposed  regulation 
sections  begin  with  a  general  statement 
of  the  purposes  of  the  section.  Most 
commentators  supported  these 
statements.  Commentators  suggested 
that  taxpayers  should  be  able  to  use 
them  to  override  specific  rules  (i)  in 
general,  (ii)  if  failure  to  override  would 
result  in  duplicating  items,  (iii)  if  the 
taxpayer  discloses  the  override  in  its 
return,  or  (iv)  if  the  taxpayer  re<:eives  an 
expedited  ruUng  from  the  IRS  expressly 
aHowing  the  override  (under  procedures 
to  be  established).  Some  commentators 
suggested  that  the  IRS  should  also  have 
the  authority  to  override  specific  rules 
in  certain  circumstances,  and  that  the 
circumstances  justifying  an  IRS  override 
could  be  broader  than  those  justifying  a 
taxpayer  override. 

The  proposed  statements  of  purposes 
were  intended  to  prevent  the  recurrence 
of  historic  problems  associated  with 
literal  application  of  the  consolidated 
return  regulations,  and  they  are  retained 
in  the  final  regulations.  However, 
commentators  expressed  a  diversity  of 
views  as  to  how  the  regulations  could  be 
interpreted  to  serve  taxpayer  purposes. 
Consequently,  the  final  regulations  do 
not  authorize  taxpayers  to  deviate  from 
specific  rules,  except  to  prevent 
duplication  of  adjustments.  For 
example,  a  negative  stock  basis  . 
adjustment  is  not  made  under  section 
301(c)(2)  if  the  adjustment  has  already 
been  taken  into  account  under  the  final 
regulations. 

The  proposed  regulations  also  contain 
statements  describing  rules  of 
( onstniction  and  identify  factors  to  be 


weighed  in  making  adjustments. 
Commentators  requested  that  these 
statements  and  factors  be  clarified.  The 
statements  and  factors  are  not  retained 
in  the  final  regulations  because  they 
merely  restate  generally  applicable  rules 
of  construction.  The  final  regulations 
remain  subject  to  generally  applicable 
rules  of  construction. 

3.  Negative  Adjustments 

In  addition  to  reducing  stock  basis  for 
tax  losses,  the  proposed  regulations 
reduce  stock  basis  for  noncapital, 
nondeductible  amounts  such  as  Federal 
income  taxes,  and  for  distributions.  The 
IRS  received  numerous  comments  on 
specific  applications  of  these 
adjustments,  particularly  the  negative 
adjustments  for  expiring  losses  and  for 
distributions  of  E&P  from  years  when  S 
was  affiliated  with  P  but  filed  separate 
returns. 

The  proposed  regulations  provide  that 
noncapital,  nondeductible  expenses 
result  in  negative  adjustments.  Like 
positive  adjustments  for  tax-exempt 
income,  these  negative  adjustments  are 
necessary  to  preserve  the  treatment  of 
items  under  the  Code.  Similar  treatment 
is  required  for  certain  direct,  permanent 
adjustments  to  the  basis  of  S's  assets. 
For  example,  a  reduction  in  the  basis  of 
S's  assets  under  section  50(c)  must  be 
reflected  by  a  corresponding  reduction 
in  P's  basis  in  S's  stock. 

a.  Expiring  Losses 

Many  comments  were  received  on  the 
negative  adjustment  for  the  expiration  of 
S's  loss  carryovers.  Commentators 
generally  agreed  that  losses  arising 
while  S  is  a  member  of  the  group  should 
be  treated  as  noncapital,  nondeductible 
amounts  in  the  jear  they  expire,  but 
disagreed  with  this  treatment  for  losses 
that  arose  before  S  became  affiliated 
with  P. 

For  example,  if  P  forms  S  with  a  $100 
capital  contribution  and  S  generates  a 
$R0  net  operating  loss  (NOL)  carr>'over. 
P's  basis  in  S's  stock  remains  $100 
under  the  proposed  regulations.  If  the 
NOL  .subsequently  expires  under  section. 
172,  the  expiration  is  a  noncapital, 
nondeductible  expense  upon  the 
expiration  because  S's  loss  is  effectively 
disallowed  at  that  time.  P's  basis  in  S's 
stock  must  be  reduced  to  prevent  the 
loss  from  effectively  being  preserved  in 
the  basis.  Commentators  generally 
agreed  with  this  result,  and  it  conforms 
to  the  results  for  partners  and  S 
corporation  shareholders  vvhose  hoss 
(;arr\o\'ers  expire. 

If  instead  P  buys  existing  S  .stock  for 
$100,  and  at  that  time  S's  assets  have  a 
$40  basis  and  value  and  S  has  a  $60 
NOL,  many  commentators  argued  that 


P's  $100  cost  basis  in  the  S  stock  does 
not  reflect  the  $60  NOL  and  that  the 
NOL's  subsequent  expiration  therefore 
should  not  reduce  P's  basis  in  the  S 
stock  (or  should  reduce  basis  only  to  a 
limited  extent).  No  principles  have  been 
identified  to  distinguish  an  expiring 
NOL  from  other  noncapital, 
nondeductible  amounts  that  reduce  P's^. 
^asis  in  S's  stock.  Moreover,  no 
meaningful  distinction  has  been  found 
between  the  case  in  which  S  has  a 
separate  built-in  loss  (in  the  form  of  the 
NOL)  that  corresponds  to  its  built-in 
gain  and  the  case  in  which  S  has  no 
built-in  loss  or  gain  at  the  time  of  P's 
acquisition  and  S  subsequently 
produces  corresponding  gain  and  an    - 
NOL  that  expires. 

Some  commentators  acknowledged 
that,  if  S  has  a  $60  NOL  and  $60  of 
corre,sponding  built-in  gain,  as  much  as 
$21  of  P's  cost  basis  in  S's  stock  may 
reflect  the  NOL  (35%  of  $60),  but 
suggested  that  much  less  than  $21  is 
likely  to  be  reflected,  particularly  if  the 
use  of  the  NOL  is  limited  under  section 
382.  These  commentators  suggested  that 
the  analysis  should  shift  to  determining 
possible  after-tax  benefits  of  the  NOL  to 
the  P  group  that  might  be  reflected  in 
P's  cost  basis  in  S's  stock  (i.e.,  P's 
negative  adjustment  would  be  limited  to 
the  amount  paid  by  P  for  the  NOL — an 
amount  not  to  exceed  $21). 

The  final  regulations  do  not  adopt  this 
suggestion.  Determining  after-tax 
amounts  accurately  is  inherently 
complex.  In  addition,  there  is  no 
apparent  reason  why  adjustments  for 
absorption  of  the  NOL  should  differ 
from  those  for  expiration  of  the  NOL,  or 
why  subsequent  positive  adjustments 
for  S's  built-in  gain  should  not  also 
increase  basis  by  only  an  after-tax 
amount.  For  example,  although  S's  $60 
built-in  gain  would  be  fully  subject  to 
tax  following  repeal  of  the  General 
Utilities  doctrine,  commentators  did  not 
suggest  that  P's  basis  should  be 
increased  by  only  $39  for  the  gain  (65% 
of  $60.  or  $60  minus  a  $21  discount  in 
the  purchase  price  of  the  S  stock  to 
reflect  the  built-in  tax). 

Almost  all  commentators  argued  that 
a  negative  adju.stment  is  inappropriate 
in  some  cases.  For  example,  if  P  buys 
existing  S  stock  for  $40,  and  at  th.it  time 
S's  assets  have  a  $40  basis  and  value 
and  S  has  a  $60  NOL,  commentators 
argued  that  the  expiration  of  the  NOL 
should  not  reduce  P's  basis  in  the  S 
stock  (to  a  $20  excess  loss  account) 
because  P's  $40  cost  basis  in  the  S  stock 
does  not  reflect  the  $60  NOL, 

Commentators  identified  the 
following  general  cases  in  which  a 
negative  adjustment  may  be  warranted: 
(i)  if  S  incurs  th«  loss  after  P  purchases 
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the  S  stock  (because  P's  basis  in  the 
stock  reflects  an  amount  corresponding 
to  the  NOL);  (ii)  if  P  acquires  S  stock  in 
a  carryover  basis  transaction  (because  P 
may  succeed  to  a  prior  shareholder's 
stock  basis  reflecting  the  NOLI;  and  (iii) 
if  P  indirectly  acquires  S  stock  by 
purchasing  S's  parent  (because  the 
parent's  basis  in  S's  stock  may  reflect 
the  NOL). 

The  proposed  regulations  do  not 
predicate  stock  basis  adjustments  on 
presumptions  as  to  whether  amounts  are 
already  reflected  in  stock  basis.  Instead, 
they  reflect  the  treatment  under  the 
Code  of  all  changes  in  S's-net  asset  basis 
while  S  is  a  member.  Substantially 
altering  this  approach  to  take  additional 
inf(»7nation  into  account  would  require 
significant  modifications,  including 
appraisals  and  tracing. 

Nevertheless,  the  IRS  and  the 
Treasury  Department  believe  that 
certain  cases  merit  relief.  For  example, 
if  P  buys  S's  stock  and  S  has  a  large  NOL 
carryover  subject  to  a  section  382 
limitation,  expiration  of  the  NOL  could 
easily  result  in  an  unavoidable  negative 
adjustment  even  though  the  NOL  was  of 
limited  value.  Solutions  suggested  by 
commentators  included  (i)  never 
providing  a  negative  adjustment  (even  if 
the  NOL  arises  in  P's  group)  because 
there  is  no  tax  benefit  for  the  expiration, 
(ii)  limiting  the  negative  adjustment  to 
$.35  for  every  $1  of  NOL  (based  on  the 
highest  marginal  tax  rate),  (iii)  requiring 
a  negative  adjustment  only  if  S  becomes 
a  member  after  the  proposed  regulations 
are  finalized  (or  only  if  the  NOL  expires 
after  the  proposed  regulations  are 
finalized),  (iv)  limiting  the  negative 
adjustment  to  prevent  it  from  reducing 
P's  basis  in  S's  stock  below  S's  net  asset 
basis  immediately  after  the  expiration, 
and  (v)  permitting  P  to  waive  S's  NOL 
before  S  becomes  a  member  (thereby 
preventing  the  NOL  from  expiring  while 
P  owns  S). 

The  final  regulations  generally  retain 
the  proposed  rule  requiring  a  negative 
stock  basis  adjustment  for  expiring 
losses.  However,  the  final  regulations 
provide  a  special  rule  allowing  an 
acquiring  group  to  waive  S's  loss 
carryovers  from  separate  return 
limitation  years.  In  addition,  if  S 
became  a  member  of  a  group  before  the 
effective  date  of  the  final  regulations 
and  had  a  loss  carryover  from  a  separate 
return  limitation  year  at  that  time,  a 
special  rule  provides  that  the  group  is 
not  required  to  treat  expiration  of  the 
loss  carryover  as  a  negative  adjustment 
under  this  section  (although  if  S 
becomes  a  member  of  a  second  group 
after  the  effective  date  and  the  loss 
carryover  expires  while  S  is  a  member 


of  the  second  group,  the  special  rule 
does  not  apply). 

To  more  fiilly  integrate  expired  losses 
into  the  investment  adjustment  system, 
the  final  regulations  also  add  special 
rules  treating  expired  loss  carryovers  as 
continuing  to  exist  for  purposes  of 
determining  whether  a  positive 
adjustment  is  permitted  for  cancellation 
of  indebtedness  income  and  whether  an 
excess  loss  account  must  be  taken  into 
account  because  of  S's  worthJessness. 
To  waive  a  loss  carryover,  the  final 
regulations  require  the  group  to  identify 
the  amount  waived  (or  the  amount  not 
waived)  in  a  statement  filed  with  the 
group's  consolidated  return  for  the  year 
S  becomes  a  member.  The  group  may 
waive  any  carryover  that  it  chooses,  and 
may  waive  amounts  carried  from 
different  years.  However,  the  final 
regulations  do  not  permit  groups  to 
identify  the  waived  amount  (or  the 
unwaived  amount)  through  formulas. 
■  Comments  are  solicited  as  to  whether 
the  use  of  formulas  should  be  permitted 
and  as  to  any  other  rules  that  should  be 
adopted  in  subsequent  IRS  guidance. 

b.  Adjustments  for  All  Distributions 

Because  stock  basis  adjustments 
under  the  proposed  regulations 
generally  conform  to  changes  in  S's  net 
asset  basis,  and  S's  distribution  of  $1 
always  decreases  S's  net  asset  basis  by 
$1,  the  proposed  regulations  require  that 
all  distributions  by  S  reduce  P's  basis  in 
S's  stock.  By  contrast,  the  current 
regulations  do  not  reduce  basis  for 
distributions  of  E&P  earned  in  affiliated, 
nonconsolidated  years.  Because  the 
proposed  rule  is  a  significant  change 
from  current  law,  the  proposed 
regulations  require  negative  adjustments 
for  distributions  of  this  E&P  only  if  the 
distribution  is  made  after  the  proposed 
regulations  are  adopted. 

Many  commentators  argued  that  no 
negative  adjustment  should  be  required 
for  distributions  by  S  of  E&P  from 
affiliated,  nonconsolidated  years.  They 
viewed  the  approach  of  the  current 
regulations  as  preferable  because  (i)  no 
positive  adjustment  is  made  when  the 
E&P  is  earned,  (ii)  sections  243  and  1502 
were  intended  to  reach  comparable 
results  for  nonconsolidated  and 
consolidated  groups  with  respect  to 
affiliated,  nonconsolidated  E&P,  and 
section  243  allows  a  100%  dividends 
received  deduction  to  nonconsolidated 
groups  without  a  basis  reduction,  and 
(iii)  section  1059  was  intended  by 
Congress  to  be  the  only  source  of 
additional  basis  reductions.  Moreover, 
although  taxpayers  could  avoid  the 
proposed  negative  adjustment  by 
making  a  distribution  during  the  last 
separate  return  year,  commentators 


maintained  that  the  proposed  negative 
adjustment  was  a  trap  for  taxpayers 
unable  or  unwilling  to  make 
distributions  before  joining  in  a 
consolidated  return. 

Commentators  advocated  preserving 
the  approach  of  the  current  regulations 
by  providing  an  exception  for 
distributions  of  E&P  accumulated  in 
affiliated,  nonconsolidated  years.  Such 
an  exception  would  fequire  determining 
the  amount  of  modified  taxable  income 
for  investment  adjustment  purposes  that 
corresponds  to  the  E&P,  and  providing 
rules  relating  that  income  to  the 
distributed  E&P.  Although  section 
301(e)  already  modifies  the  applicable 
E&P.  additional  modifications  would  be 
required  to  determine  the  modified 
taxable  income  under  the  proposed 
regulations  for  particular  subsidiaries. 
Preserving  separate  return  treatment 
for  distributions  during  consolidated 
return  years  is  increasingly 
inappropriate  as  more  distinctions  are 
made  under  the  Code  and  regulations 
between  corporations  filing  separate  and 
consolidated  returns.  The  proposed 
regulations  maintain  the  distinctions 
between  separate  and  consolidated 
returns  by  effectively  preserving  the 
separate  return  double  tax  system  for 
E&P  not  distributed  in  separate  return 
years. 

The  absence  of  a  negative  adjustment 
under  the  current  regulations  appears  to 
be  based  on  a  presumption  that  the 
distributed  E&P  is  not  reflected  in  stock 
basis.  This  presumption  may  be  wrong 
if,  for  example.  P  purchases  S's  stock 
after  the  E&P  economically  accrues  but 
before  it  is  taken  into  account  for 
Federal  income  tax  purposes.  To  limit 
the  negative  adjustment  would  be 
inconsistent  with  the  general  approach 
of  the  regulations  because  it  would 
require  appraisals  and  tracing  of  E&P  to 
provide  different  stock  basis  reductions 
depending  on  the  nature  of  the 
distributed  E&P. 

Commentators  also  suggested  that 
requiring  a  negative  adjustment  for 
distributions  could  be  appropriate  if  the 
regulations  also  provided  that  P's  basis 
in  Ss  stock  was  automatically  or 
electively  adjusted  in  S's  first 
consolidated  return  year  to  reflect  S's 
E&P  from  affiliated,  nonconsolidated 
years.  Where  taxpayers  fail  to  make 
distributions  in  consolidated  return 
years,  however,  the  adjustment  would 
have  the  effect  of  positive  investment 
adjustments  for  earnings  in  .separate 
return  years  even  though  the 
consolidated  return  rules  do  not 
generally  apply  to  those  years.  This 
approach  would  have  the  effect  of 
inappropriately  applying  a  portion  of 
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the  consolidated  return  rules  to  periods 
for  which  separate  returns  are  filed. 
Accordingly,  the  final  regulations 
retain  the  requirement  of  a  negati\« 
stock  basis  adjustment  for  all 
distributions.  However,  S's  stock  basis 
is  not  reduced  as  a  result  of  a 
distribution  of  E&P  accumulated  in 
separate  return  years,  if  the  distribution 
is  made  in  a  tax  year  beginning  before 
January  1,  1995  and  the  distribution 
does  not  cause  a  negative  adjustment 
under  the  inve.stment  adjustment  rules 
in  effect  at  the  time  of  the  distribution. 

4.  Allocation  of  Adjustments 

The  proposed  regulations  provide 
limited  rules  for  allocating  stock  basis 
adjustments  to  different  shares  of  stock. 
Allocation  issues  arise  if,  for  example.  P 
owns  less  than  all  of  S"s  stock,  S  has 
more  than  one  class  of  stock,  P's  interest 
in  S  varies,  or  P  has  different  bases  in 
different  blocks  of  S's  stock. 

The  allocation  rules  of  the  proposed 
regulations  are  similar  in  effect  to  those 
of  the  current  regulations.  Under  the 
proposed  regulations,  however,  stock 
basis  adjustments  must  be  cumulatively 
redetermined  whenever  necessary  to 
determine  the  tax  liability  of  any 
person. 

Most  commentators  agreed  that  the 
proposed  allocation  rules  provide 
.greater  guidance  than  the  current 
regulations.  Commentators  had  mixed 
views  on  the  proposed  cumulative 
redetermination  rule.  Some  stated  that 
cumulative  redeterminations  are 
complex,  but  are  nevertheless 
o<:onomically  sound  and  appropriate. 
Others  stated  that  taxpayers  should  not 
lie  required  to  redetermine  their  basis 
because  the  requirement  is  inconsistent 
V.  ith  the  proposed  annual  basis 
adjustment  statement  and  imposes 
uiuliie  administrative  difficulties  on 
taxpayers.  However,  specific  problems 
that  would  commonly  result  in  undue 
difriculties  were  not  identified. 

The  final  regulations  retain  the 
allocation  system  of  the  proposed 
regulations,  including  the  cunuilative 
redetermination  rule,  but  provide 
additional  guidance  for  cumulative 
redeterminations.  Sets  "Annual 
reporting  requirement,"  dis<;ussed  at 
C.7.  of  this  preamble,  lor  the  elimination 
of  the  annual  reporting  requirement. 

5.  Elt^tion  to  Real  locate  Basis 

The  current  regulations  providt  that  if 
P  disposes  of  S  stock  with  an  e.xt.ess  loss 
account,  P  may  avoid  including  the 
excess  loss  account  in  income  by 
electing  to  reduce  its  basis  in  any 
retained  S  stock  or  debt  by  an  amount 
equal  to  the  excess  loss  account.  This 
election  was  substantially  limited  bv 


section  1503(e)(4)  and  by  recent 
amendments  to  the  consolidated  return 
regulations,  and  its  remaining  scope  is 
unclear. 

The  proposed  regulations  eliminate 
the  election.  Negative  adjustments 
(other  than  for  distributions)  are  nor 
allocated  to  preferred  stock  because  of 
its  sitnilarity  to  debt,  which  receives  no 
negative  adjustments.  S's  losses  should 
not  be  allocated  to  preferred  shares  until 
S  is  unable  to  satisfy  their  priority.  S's 
ability  to  satisfy  their  priority  can  only 
be  determined  with  appraisals,  and  the 
use  of  appraisals  is  contrary  to  the 
general  approach  of  the  regulations. 

Commentators  requested  that  the 
election  be  retained.  The  most  common 
use  of  the  election  is  where  P  holds  both 
common  and  preferred  stock  of  S, 
because  all  of  S's  negative  adjustments 
are  allocated  to  its  common  stock.  The 
rationale  for  an  election  in  these  cases 
is  to  permit  P  to  avoid  income  from  an 
excess  loss  account  in  the  common 
stock  that  may  be  attributable  to  P's 
investment  in  the  preferred  stock. 

However.  P's  investment  in  S's 
preferred  stock  is  distinct  from  its 
investment  in  common  stock.  If  negative 
adjustments  should  not  be  initially 
allocated  to  the  preferred  stock  (or 
reallocated  on  a  cumulative 
redetermination),  they  should  not 
effectively  be  reallocated  to  the 
preferred  stock  through  an  election. 

In  view  of  the  limited  scope  of  the 
election,  the  increased  ability  of  the 
allocotion  rules  to  reflect  economic 
interests,  and  the  limitations  on 
allo(»ting  negative  adjustments  to 
preferred  stock,  the  final  regulations 
continue  the  approach  of  the  propo.sed 
regulations  and  eliminate  the  basis 
reallocation  election  of  current  law. 

f).  Anti-Avoidance  Rules 

Tlie  proposed  investment  adju.stment 
regulations  require  overriding 
adjustments  to  carry  out  the  purposes  of 
the  regulations  if  any  person  acts  with 
a  principal  purpose  to  avoid  the  effect 
of  the  regulations,  or  uses  the 
ri'gulations  to  avoid  the  effect  of  any 
otlief  provision  of  the  consolidated 
return  regulations.  More  specific  rules 
are  provided  to  take  into  account  any 
ditference  between  the  basis  and  value 
of  property  transferred  to  (or  from)  S. 
and  to  continue  making  adjustments  if 
a  corj)oration  becomes  a  nonmember. 
Commentators  criticized  the  uncertainty 
caused  by  the  proposed  overriding 
adjustment  rufes. 

Anti-avoidance  rules  are  necessary  if 
the  regulations  are  to  operate  through 
uniform  rules  of  general  application  that 
ure  subject  to  interpretation  and 
juxtaposition  with  other  rules.  Because 


the  purposes  of  the  regulations  are 
identified,  taxpayers  generally  should 
be  aware  of  inappropriate  results.' 
Limiting  circumvention  of  the 
regulations  through  transactions  hav  Wig 
a  principal  purpose  of  avoidance  is 
consistent  with  other  recent 
consolidated  return  guidance  and  u;  ii 
regulations  issued  under  Code 
provisions  applicable  to  separate  retur:, 
taxpayers. 

The  final  regulations  retain  the 
general  approach  of  the  proposed 
regulations  but  operate  through  a  single 
rule.  Many  of  the  proposed  examples 
are  modified  to  reflect  comments,  and 
examples  of  permitted  avoidance  of  the 
rules  are  added.  In  the  new  examples, 
all  relevant  aspects  of^he  transactions 
take  place  under  separate  return  rules, 
so  that  avoidance  of  the  regulations  is 
not  inconsistent  with  the  purposes  of 
the  regulations. 

7.  Annual  Reporting  Requirement 

To  ensure  more  accurate 
determinations  of  stock  basis 
adjustments,  the  proposed  regulations 
require  that  a  statement  be  included  in 
each  year's  return  identifying  the 
adjustments  for  that  year.  This  annual 
reporting  requirement  was  proposed 
because  of  the  concern  that  rhost  groups 
do  not  determine  the  amount  of  their 
investment  adjustments  annually  as 
required  by  the  current  regulations  and 
do  not  maintain  adequate  records  to 
make  accurate  determinations  at  a  later 
dale.  Uhimately.  these  groups  determine 
stock  basis  through  elaborate  but  often 
unreliable  E&P  studies  performed  in 
connection  with  a  later  stock 
disposition. 

Commentators  differed  in  their  views 
on  the  proposed  annual  reporting 
requirement.  While  some  agreed  that  the 
additional  burden  was  worth  the 
potential  improvement  in  compliance 
with  the  annual  adjustment  requirement 
and  in  the  accuracy  of  the  adjustments, 
others  contended  that  the  information 
contained  in  the  annual  statements 
would  not  be  useful.  They  asserted  that 
(i)  the  reporting  would  be  burdensome 
because  it  would  be  required  for  all 
subsidiaries  even  though  many  would 
never  be  disposed  of,  (ii)  collecting 
information  relevant  only  for  future 
determinations  of  tax  liability  would  do 
little  to  improve  the  accuracy  of 
investment  adjustments,  and  (iii)  the 
lack  of  a  noncompliance  penalty  would 
lead  to  noncompliance  with  the 
reporting  requirement  or  to  faulty 
reporting. 

The  final  regulations  do  not  retain  the 
proposed  annual  reporting  requirement. 
The  elimination  of  the  proposed 
reporting  requirement  does  not. 
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however,  reflect  acceptance  of  the  view 
that  taxpayers  need  not  make 
investment  adjustments  annually.  There 
is  continuing  concern  that  investment 
adjustments  often  are  not  determined 
with  reasonable  accuracy,  particularly 
in  the  case  of  long-held  subsidiaries. 

To  increase  the  accuracy  of 
investment  adjustment  determinations 
(and  the  ability  to  examine  the  group's 
returns  based  on  those  determinations), 
the  final  regulations  expressly  require 
taxpayers  to  maintain  annual  books  and 
records  necessary  for  accurate  stock 
basis  adjustments.  This  requirement  is 
consistent  with  section  6001,  which 
generally  requires  taxpayers  to  keep 
those  records  that  the  Secretary  deems 
necessary  to  detennine  tax  liability. 
Taxpayers  are  cautioned  that  they  are 
-  subject  to  penalties  for  tax 
underpayments  resulting  from,  among 
other  things,  negligence  or  substantial  or 
gross  misstatements  of  the  adjusted 
basis  of  any  property  (including  stock  of 
subsidiaries).  See.  e.g..  section  66&2  (c), 
(e),  and  (h). 

8.  E&P  Adjustments 
a.  General  Rules 

The  proposed  regulations  tier  up  E&P 
directly  from  S  to  P  under  a  system 
separate  from,  but  parallel  to,  the  stock 
basis  adjustment  system.  By  separating 
the  two  systems,  the  possibility  of 
phantom  E&P  adjustments  resulting 
from  the  stock  basis  rules  is  eliminated. 

If  S  earns  E&P  in  a  consolidated 
return  year,  the  E&P  tiers  up  under  the 
proposed  regulations  directly  and  is 
included  in  P's  E&P.  If  S  later 
distributes  the  E&P  to  P,  P's  E&P  does 
not  further  increase  because  P's 
dividend  income  is  offset  by  a  decrease 
for  the  tier  up  of  S's  E&P  reduction 
under  section  312  from  the  distribution. 

The  proposed  regulations  generally 
did  not  intend  to  permit  the  complete 
elimination  of  S's  E&P  fix)m  affiliated, 
nonconsolidated  years  by  offsetting  P's 
dividend  income  with  S's  E&P 
reduction  from  the  distribution.  S's 
affiliated,  nonconsolidated  E&P  was  not 
included  in  P's  E&P  when  earned 
(because  no  tier  up  occurs  in  affiliated, 
nonconsolidated  years),  and  if  it  is  not 
included  in  P's  E&P  when  distributed,  it 
would  be  eliminated  entirely. 
Commentators  questioned  this  result 
because  it  cannot  be  achieved  under  the 
Code  if  separate  returns  are  filed  and  is 
inconsistent  with  both  single  entity  and 
separate  entity  treatment  of  P  and  S. 
Both  the  current  and  the  proposed 
regulations  permit  E&P  distributed  by  S 
to  be  eliminated  if  the  E&P  was  earned 
in  years  before  S  became  affiliated  with 
P  (SRLY  E&P).  Elimination  of  SRLY  E&P 


is  also  possible  under  separate  return 
rules.  Because  P  generally  has  no 
negative  stock  basis  adjustment  for 
separate  return  distributions  by  S,  P's 
E&P  from  the  dividend  ultimately  may 
be  offset  by  an  E&P  deficit  (or  less  E&P) 
from  a  later  disposition  of  S's  stock. 
Whether  the  elimination  of  SRLY  E&P  is 
correct  depends  on  the  extent  to  which 
the  E&P  is  already  reflected  in  P's  E&P. 
However,  the  elimination  of  affiliated, 
nonconsolidated  E&P  is  incorrect. 

The  final  regulations  generally  retain 
the  approach  of  the  proposed 
regulations.  However,  the  final 
regulations  provide  additional  rules  to 
prevent  the  elimination  of  S's  affiliated, 
nonconsolidated  E&P  by  its  distribution 
to  P  during  a  consolidated  return  year. 

b.  Dividend  Stripping 

Several  rules  of  the  proposed 
regulations  limit  P's  ability  to  obtain 
unintended  tax  benefits  by  avoiding 
negative  basis  adjustments  for  certain 
distributions  from  S  while  claiming  the 
dividends  received  deduction  for  the 
distributions.  For  example,  (i)  P  takes 
into  account  S's  distribution  to  which 
section  301  applies  when  P  becomes 
entitled  to  the  distribution  (generally  on 
the  record  date),  (ii)  S's  E&P  is 
eliminated  immediately  before  S 
becomes  a  nonmember  to  the  extent  the 
E&P  is  reflected  by  another  member 
under  the  proposed  regulations,  and  (iii) 
if  P  succeeds  another  corporation  as  the 
common  parent  of  a  group,  P's  E&P  is 
adjusted  immediately  after  it  becomes 
the  new  common  parent  to  reflect  the 
E&P  of  the  former  common  parent. 

The  final  regulations  retain  the 
approach  of  the  proposed  regulations. 
However,  the  final  regulations  apply  the 
distribution  entitlement  rule  for  all 
Federal  income  tax  purposes  (not  just 
for  purposes  of  stock  basis  and  E&P 
adjustments).  Expansion  of  the  rule  is 
consistent  in  many  respects  with 
current  §  1.1 502-32(k). 

Because  the  final  regulations  retain 
the  proposed  entitlement  rule  for  all 
Federal  income  tax  purposes,  S's  E&P  is 
reduced  at  the  time  P  becomes  entitled 
to  a  distribution  from  S.  Applying  the 
entitlement  rule  for  E&P  purposes  is 
consistent  with  its  application  for  stock 
basis  adjustments  and  is  necessary  to 
prevent  distortions  in  the  amount  of  S's 
E&P  when  S  leaves  the  group. 

For  example,  assume  that  S  has  $50 
of  E&P  from  separate  return  years  and 
$30  of  current  consolidated  return  year 
E&P.  If  S  distributes  $30  to  P  before 
becoming  a  nonmember,  this 
distribution  is  treated  as  being  made  out 
of  consolidated  E&P.  Thus,  S's 
consolidated  E&P  is  reduced  to  $0  and 
S  continues  to  have  $50  of  accumulated 


E&P  as  a  nonmember.  Applying  the 
entitlement  rule  for  E&P  purposes 
ensures  consistent  results  for  any 
distribution  to  which  P  becomes 
entitled  while  S  is  a  member. 
Otherwise.  S's  $30  of  consolidated  E&P 
would  be  eliminated  under  the  final 
regulations  when  S  becomes  a 
nonmember.  and  its  $50  of  accumulated 
E&P  would  be  reduced  by  the  amount  of 
the  distribution  (to  $20)  due  to  a  delay 
of  the  dividend  payment  until  after  S 
becomes  a  nonmember. 

In  addition,  the  final  regulations 
retain  and  clarify  the  current  rules  for 
making  proper  adjustments  to  E&P 
where  the  location  of  a  member  other 
than  the  common  parent  changes  within 
the  group. 

c.  Tax  Sharing  Agreements 

The  current  and  the  proposed 
regulations  permit  groups  to  elect  to 
treat  as  a  tax  liability  any  amounts 
owing  from  one  member  to  another  as 
x:ompensation  for  the  absorption  of  tax 
attributes.  The  proposed  regulations 
also  require  compensating  amounts  to 
be  reflected  for  purposes  of  determining 
stock  basis  adjustments.  In  response  to 
comments,  the  final  regulations  permit 
groups  to  conform  the  determination  of 
E&P  to  the  amounts  reflected  in  stock 
basis. 

9.  Circular  Basis  Adjustments 

The  "circular  basis"  provisions  of  the 
current  regulations  limit  the  use  of  S's 
deductions  and  losses  to  offset  P's  gain 
from  the  sale  of  S  stock.  Without  these 
rules,  the  absorption  of  S's  losses  would 
reduce  P's  basis  in  S's  stock  under  the 
stock  basis  adjustment  rules  and  thereby 
correspondingly  increase  P's  gain  on  the 
stock  sale.  Ultimately.  S's  losses  could 
be  completely  absorbed  without 
reducing  the  net  amount  of  P's  gain  on 
the  stock  sale. 

The  proposed  regulations  generally 
restate  and  clarify  the  current  rule,  and 
continue  to  prevent  S's  losses  from 
offsetting  P's  gain  from  the  sale  of  S 
stock.  The  proposed  regulations  expand 
the  current  rule  to  prevent  losses  of  S's 
whoHy  owned  subsidiary  from  offsetting 
P's  gain  from  the  sale  of  S  stock,  because 
absorption  of  these  losses  similarly 
reduces  the  basis  of  S's  stock  and 
correspondingly  increases  P's  gain. 

Commentators  suggested  that  the 
limitation  be  further  expanded  to 
include  brother-sister  cases.  If  P  owns 
all  of  the  stock  of  Si  and  S2,  the 
proposed  regulations  do  not  limit  the 
use  of  Si's  losses  against  P's  gain  from 
the  sale  of  S2  stock  or  the  use  of  S2's 
losses  against  P's  gain  from  the  sale  of 
Si  stock.  The  final  regulations  do  not 
extend  the  limitation  because  these 
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cases  cannot  readily  be  distinguished 
from  cases  to  which  commentators 
believe  the  rules  should  not  apply,  and 
from  cases  in  which  some  taxpayers 
would  be  disadvantaged. 

Assume  that  P  owns  the  stock  of  Si 
with  a  $100  basis  and  $100  value,  and 
the  stock  of  S2  with  a  $100  basis  and 
$150  value.  Si  has  a  $20  NOL  and  S2's 
assets  have  a  $100  basis.  In  Year  1,  P 
sells  S2's  stock  at  a  $50  gain.  Si's  NOL 
offsets  $20  of  P's  gain,  and  use  of  the 
NOL  reduces  P's  basis  in  81  from  $100 
to  $80.  In  Year  2.  P  sells  Si  at  an 
additional  $20  gain.  The  group's 
aggregate  gain  in  Years  1  and  2  is  $50, 
and  S's  NOL  is  effectively  eliminated. 

Although  many  commentators 
suggested  that  Si's  NOL  be  limited  if  its 
stock  is  also  sold  in  Year  1,  none 
suggested  that  the  NOL  be  limited  if 
Si's  stock  is  sold  in  a  later  year.  In 
addition,  none  suggested  that  Si's  NOL 
be  limited  in  Year  1  if  P  causes  S2  to 
sell  its  assets  rather  than  selling  the  82 
stock. 

The  suggested  extension  of  the 
current  limitation  would  be  unfavorable 
to  P  if,  for  example,  P  had  a  $120  basis 
in  Si's  stock  and  the  $20  loss  inherent 
in  the  81  stock  could  not  be  deducted 
under  §  1.1502-20.  Extending  the 
limitation  would  prevent  the  group  from 
offsetting  Si's  NOL  against  S2's  taxable 
income  merely  to  preserve  P's  stock  loss 
That  will  be  disallowed. 

The  final  regulations  retain  the 
proposed  rules. 

10.  Group  Stnictuw  Chnniie  Rultis 

Tilt!  proposed  regulations  expand  the 
rules  of  current  temporary  regulations 
Kir  dt'termining  stock  basis  and  E&P  in 
ciTlain  group  structure  changes.  For 
txainple.  if  P  is  the  common  parent  and 
its  shareholders  form  a  holding 
company  (H)  by  transferring  their  P 
stock  to  H  in  a  transaction  to  which 
section  351  applies,  the  transaction  Is  n 
»;rnup  structure  change  and  Hs  basis  in 
Ilie  P  stock  is  determined  under  the 
current  regulations  by  reference  to  the 
net  basis  of  P's  assets  (rather  than  the 
b.isis  of  P's  former  shareholders  in  their 
I'  sttK;k).  The  proposed  regulations 
ex[)and  the  scope  of  the  current  rules  by 
including  group  structure  changes  that 
involve  re<;ognition  tran.sactions  and  by 
requiring  only  a  50%  continuity  of 
shareholders  (rather  than  80%),  because 
the  existence  of  the  group  is  preserved 
in  these  transactions. 

Commentators  criticized  the 
expansion  of  the  current  rules.  Some 
argued  that  the  rules  should  not  be 
tjxtended  to  taxable  tran.sactions  because 
tho.se  transactions  do  not  represent  a 
mere  rearrangement  of  the  group's 
structure.  However,  the  extension  is 


consistent  with  the  general  approach  of 
the  current  regulations  tp  preserving  the 
group's  identity,  and  taxable 
transactions  are  indistinguishable  for 
this  purpose  from  nonrecognition 
transactions  that  were  preceded  by 
taxable  transactions. 

Commentators  also  suggested  that  P's 
NOLs  should  be  treated  as  additional 
basis  in  determining  P's  net  asset  basis. 
This  approach  was  not  followed  in  the 
proposed  regulations  because  additional 
rules  would  have  been  required  if  an 
NOL  could  be  duplicated  in  H's  basis  in 
P's  .stock  (e.g.,  if  the  NOL  is  subject  to 
limitation  under  section  382). 

The  final  regulations  retain  the 
approach  of  the  proposed  regulations 
but,  in  response  to  comments,  allow  the 
group  ta waive  any  loss  carryovers  of 
the  former  common  parent  immediately 
before  the  group  structure  change.  The 
waiver  is  intended  to  permit  groups  to 
avoid  later  negative  adjustments  to  H's 
basis  in.P's  stock  from  the  expiration  of 
the  losscarrj'overs. 

11.  Elimination  of  the  30-day  Rules 

The  proposed  regulations  (together 
with  Notice  92-59)  eliminate  the  30-day 
rules  under  the  current  regulations  for 
corporations  becoming  or  ceasing  to  be 
members  on  or  after  February  15, 1993. 
The  30-day  rules  were  intended  to  be 
rules  oPadministrative  convenience. 
However,  they  create  numerous 
inconsistencies  that  are  not  easily 
resolved,  can  lead  to  substantial 
complexity,  and  create  unintended  tax 
plannin(5  opportunities. 

Many  problems  are  raised  by  the  30- 
day  rules.  The  rules  apply  only  for 
purposes  of  the  consolidated  return 
regulations  and  therefore  may  conflict 
with  ruJes  under  the  Code  that  rely  on 
precise  timing  (e.g..  the  effective  date  of 
a  statutor\-  provision  applicable  to 
acquisitions,  or  the  date  of  an 
ownership  change  under  section  382 
resulting  from  joining  or  leaving  a 
group).  The  niles  may  result  in 
anomalies  (e.g.,  if  an  historic  member 
liquidattjs  within  the  first  30  days  of  the 
groups  year,  taxpayers  may  argue  that 
the  member  could  deconsolidate  itself 
for  the  short  year  ending  with  the 
liquidation).  The  recast  of  the  30-day 
rules  may  conflict  with  other  recasts 
under  the  Code  (e.g.,  if  P  acquires  S's 
.stock  in  a  .section  338(g)  transaction, 
accelerating  the  inclusion  of  S  in  the  P 
group  to  before  the  qualified  stor;k 
purchase  is  inconsistent  with  section 
338  policy,  which  does  not  permit  S's 
gain  on  the  deemed  asset  sale  to  be 
included  in  the  P  group's  return).  The 
30-day  rules  could  affect  the  results  of 
virtually  any  transaction  between  8  and 
another  member  of  the  selling  or  buying 


group  during  the  30-day  period  (e.g..  if 
8  distributes  a  lower-tier  member's 
stock  to  its  parent  before  P's  acquisition 
of  S's  stock,  it  is  unclear  whether  the  30- 
day  rules  could  cause  S's  distribution  to 
be  treated  as  made  from  the  P  group). 

Several  alternatives  were  considered 
in  developing  the  proposed  regulations, 
but  each  alternative  presented 
additional  problems.  It  is  not  feasible  to 
apply  the  30-day  rules  uniformly  under 
the  Code  because  of  the  many  conflicts 
that  arise  whenever  the  ownership  of  S's 
stock  is  treated  as  other  than  where  the 
l>enefits  and  burdens  of  stock  ownership 
reside.  Accordingly,  the  final 
regulations  continue  the  approach  of  the 
proposed  regulations,  but  eliminate  the 
30-day  rules  only  for  subsidiaries  that 
become  or  cease  to  be  members  of 
consolidated  groups  on  or  after  January 
1, 1995. 

To  ameliorate  the  administrative 
burdens  of  eliminating  the  30-day  rules, 
the  final  regulations  allow  taxpayers  to 
use  new  simplified  rules  for  allocating 
items  to  the  short  period  that  the  30-day 
rules  eliminate.  The  final  regulations 
further  simplify  item  allocations  by 
permitting  taxpayers  to  prorate  a  target's 
items  for  the  month  of  its  acquisition  or 
disposition.  Guidance  is  being 
considered  that  identifies  circumstances 
in  which  a  stock  acquisition  formally 
occurring  on  one  date  may  be  treated  for 
all  Federal  income  tax  purposes  as 
occurring  as  of  another  date,  if  the 
benefits  and  burdens  of  ownership  are 
transferred  on  the  other  date.    - 

12.  Miscellaneous  Changes 

a.  Intercompany  Transaction  Rules 

The  final  regulations  move  certain 
basis  rules  from  §  1.1502-31  to  the 
related  provisions  in  §§  1.1502-13  and 
1.1502-14.  These  changes  were  not 
included  in  the  proposed  regulations 
because  they  were  to  be  more  fully 
considered  in  connection  with  revisions 
to  the  intercompany  transaction  system. 
See  CO-11-91,  59  FR  18011.  No  ' 
inference  should  be  drawn  from  the 
relocation  of  these  rules,  which  is  now 
necessary  because  the  proposed 
investment  adjustment  rules  are  being 
finalized  before  the  proposed 
intercompany  transaction  rules. 

b.  Restoration  of  Excess  Loss  Accounts 
Due  to  VVorthlessness 

The  final  regulations  provide  an 
additional  restoration  provision  related 
to  S's  worthlessness.  Under  the 
additional  rule,  P's  excess  loss  account 
with  respect  to  S's  .stock  is  restored  if 
any  member  takes  into  account  a 
deduction  or  loss  for  the  uncollectibility 
of  debt  of  S  and  8  does  not  take  into 
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accoTint  a  corresponding  amount  of 
income  or  gain  in  determining 
consolidated  taxable  income. 

c.  Loss  Disallowance 

The  final  regulations  make  technical 
changes  in  §1.1502-20.  Most  ofthe.se 
changes  conform  the  rules  to  the  revised 
investment  adjustment  system.  For 
example,  the  final  regulations  remove 
S  1.1502-20(e)(3)  Example  8  because  it 
is  no  longer  neces.sary  imder  the  revised 
investment  adju.stment  system.  The  final 
n^gulations  also  remove  §  1.1502- 
20(a)(5)  Example  6{iiil  because  it 
incorrectly  interprets  §  1.267(f)-2T. 
Cnnsideratioawill  be  given  to  relief 
under  section  7805(b)  for  taxpayers 
af'versely  affected  by  the  changes. 

Commentators  expressed  concern  that 
tl  J  statement  of  purposes  set  forth  in 
tl  3  proposed  investment  adjustment 
rules  h.ifi  the  effect  of  disallowing 
pcsitive  investment  adjustments  for  S's 
biiilt-in  gains,  so  that  its  stock  would  be 
sold  at  an  increased  gain.  The  statement 
of  purposes  was  not  intended  to  have 
this  effect  and  has  been  modified  in  the 
final  regulations. 

d.  Amendments  to  the  Basis  Reduction 
Account 

The  current  regulations  originally 
provided  that,  if  S  became  a  nonmember 
but  P  continued  to  own  S  stock,  P's 
basis  in  the  stock  would  be  reduced 
before  S  became  a  nonmember.  This 
rule  was  intended  to  eliminate  the 
dividend  stripping  potential  creit'?d 
because  P's  basis  in  S's  stock  increases 
for  S's  E&P  during  consolidated  return 
years  hut  generally  does  not  decrease  for 
S's  distributions  to  P  after  S  becomes  a 
nonmember. 

remporary  consolidated  return 
regulations  were  issued  in  1Q88  to 
eliminate  this  adjustment.  Under  the 
temporary  regulations,  Ps  b.".sis 
increases  are  not  eliminated.  Iri.stcad,  P 
has  a  basis  reduction  account  {BRA)  in 
S's  stock  and  reduces  its  basis  in  the 
stock  to  the  extent  P  subsequently 
receives  distributions  from  S  not  in 
excess  of  the  BRA. 

The  final  regulations  replace  this 
system  with  a  simpler  npp.foach. 
However,  the  BRA  continues  to  apply 
(together  with  the  other  consequences  of 
S  becoming  a  nonmember)  if  S  becomes 
a  nonmember  before  the  final 
i!>gulations  are  effective. 

Commentators  requested 
modifications  to  the  BRA  to  eliminate 
anomalies.  The  proposed  regulations 
did  not  modify  the  BR.A  because  the 
approach  of  the  proposed  regulations  to 
potential  dividend  stripping  is 
inconsistent  with  the  approach  of  the 
BRA,  and  the  nece.ssarj'  corrections 


would  have  been  complex  and  may 
have  required  amended  returns  for  prior 
periods.  For  the  same  reasons,  the  final 
regulations  do  not  amend  the  BRA  rules 
for  subsidiaries  that  ceased  to  be 
members  before  the  final  regulations  are 
effective. 

e.  Becoming  or  Ceasing  To  Be  a  Member 

Under  the  proposed  regulations,  if  S 
becomes  or  ceases  to  be  a  member 
during  the  group's  tax  year,  the  periods 
ending  and  beginning  with  S's 
becoming  or  ceasing  to  be  a  member  are 
S'parate  tax  years  for  all  Federal  income 
tax  purposes.  However,  the  proposed 
regulations  provide  an  election  for 
allocating  S's  nonextraordinary  items  of 
income,  gain,  deduction,  loss,  and  credit 
between  the  group's  year  and  S's 
separate  return  year.  For  this  purpose, 
the  proposed  regulations  identify- 
extraordinary  items  that  are  not  subjeci 
to  this  ratable  allocation. 

The  final  regulations  continue  the 
approach  of  the  proposed  regulations 
and,  in  response  to  comments,  the  list 
of  extraordinary  items  not  subject  to  the 
ratable  allocation  election  is  expanded. 
In  response  to  comments,  the  final 
regulations  also  allow  S's 
nonextraordinary  items  from  the  month 
that  S  becomes  or  ceases  to  be  a  member 
to  be  allocated  ratably  within  the 
month. 

The  proposed  regulations  provide  that 
S  generally  becomes  a  member  or  ceases 
to  be  a  member  at  the  end  of  the  day  on 
which  its  status  as  a  member  changes 
(rather  than  at  a  specific  time  during  the 
dny).  In  response  to  comments,  the  final 
r^^gulations  provide  that  transactions 
occurring  on  the  day  of  the  chnnga,  but 
after  the  event  that  results  in  the  change, 
are  treated  as  occurring  at  the  beginning 
of  the  following  day  if  they  are  properly 
eilocible  to  the  part  of  the  day  after  the 
event. 

f.  Distributions 

Under  §  1.1502-14  of  the  current 
regulations.  P  recognizes  no  gain  with 
respect  to  a  di.strihution  from  S  that  is 
dasc:ribed  in  section  301(c)(3);  instead, 
such  a  di.^itribution  contribute.'*  to  an 
e\(  i^ss  loss  account  in  S's  stock.  The 
proposed  intercompany  transaction 
regulations  fully  address  the  treatment 
of  these  distributions  and  continue  the 
treatment  provided  under  current  law. 
See  CO-11-91,  59  FR  18011. 
Consequently,  the  proposed  amendment 
to  §  1.1502-80  providing  for  the 
rnnapplicability  of  section  301(c)(3)  is 
unnecessary  and  is  not  retained  in  these 
final  regulations.  The  treatment  under 
current  law  is  therefore  retained. 

The  final  regulations  also  clarify  that 
the  negative  stock  basis  adjustment  for . 


distributions  applies  to  all  amounts  to 
v  hich  section  301  applies  and  all  other 
amounts  treated  as  dividends  (e.g.. 
under  section  35fi(a)(2)). 

IJ.  Effective  Datrs 

a.  Disposition  Approach 

The  final  regulations  generally  apply 
to  determinations  and  transactions  in ' 
tax  years  beginning  on  or  after  January 
1. 1995.  Once  the  final  regulations 
apply,  stock  basis  and  E&P  are 
determined  or  redetermined  as  if  the 
rngulations  had  always  been  in  effeci. 
Howe\er,  the  final  regulations  are  not 
taken  into  account  for  tax  years 
It-ginning  before  January  1, 1995. 

Among  the  reasons  for  adopting  the 
disposition  approach  are:  (i)  it 
eliminates  the  need  to  perpetuate  prior 
n;gulations  to  determine  prior  period 
a.lju.stments  (including  the  need  for  E&P 
studies  required  to  make  the 
determinations):  (ii)  it  eliminates  the 
need  for  transitional  rules  to  prevent 
duplication  or  omission  of  items  under 
the  pre-1966,  current,  and  final 
regulations;  (iii)  it  incorporates  the 
principles  of  section  1503(e)(1)(A), 
which  would  otherwise  require  stock 
basis  modifications  for  periods  since 
1972;  and  (iv)  it  eliminates  anomalies 
arising  from  the  adoption  in  1966  of  the 
first  complete  stock  basis  adjustment 
system  (e.g.,  the  inability  to  reflect  pre- 
1966  E&P  in  stock  basis  if  the  E&P  is  lost 
befo.'-e  a  deemed  dividend  election). 

The  most  frequently  discussed 
alternative  to  the  disposition  approach 
is  a  "lock-in  "  approach,  under  which 
the  new  rules  would  appiv  only  to 
adjustments  arising  after  the  effective 
d.ite  of  the  final  regulations.  Several 
cjmmentators  suggested  using  a  lock-in 
approach,  or  a  combination  of 
approaches  (e.g..  permitting  a  group  to 
apply  the  current  rules  for  adjustments 
in  prior  years,  provided  S  is  sold  v.-ithin 
the  next  3  to  5  years).  Commentators 
cited  concerns  v.iih  the  admini.strative 
burdens  of  recomputing  prir.r  period 
adjustments.  preser\  ing  taxpayer 
expectations,  ai-d  determining  pre-inf>f> 
adjustments. 

Many  taxpayers  will  benefit  from  the 
elimination  of  anomalies  under  the  new 
regulations,  and  some  commentators 
rrquested  an  earlier  effective  date,  at 
least  on  an  elective  basis  (e.g..  for 
determinations  betweim  tiie  date  (he 
regulations  were  proposed  and  the  date 
they  are  finalized). 

Although  a  lock-in  approach  would 
a>  oid  requiring  groups  to  apply  the  new 
rules  to  prior  period  adjustments,  and 
may  profecl  ta.vpaiyer  expectations,  the 
IRS  and  the  Treasury  Department 
understand  that  few  groups  detennine 
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their  stock  basis  adjustments  annually 
and  therefore  have  any  substantial 
expectation  regarding  stock  basis  before 
a  stock  disposition  is  contemplated.  A 
lock-in  approach  cannot  be  applied 
without  complex  rules  to  prevent  the 
duplication  or  omission  of  items  that 
would  result  from  inconsistencies 
between  the  current  and  proposed 
regulations.  The  lock-in  approach  is 
therefore  inconsistent  with  the 
simplified  general  approach  of  the 
regulations.  The  final  regulations  retain 
the  disposition  approach  of  the 
proposed  regulations. 

The  proposed  regulations  would  have 
applied  to  basis  determinations  after  the 
date  of  adoption  of  the  final  regulations. 
To  give  taxpayers  advance  notice  of  the 
final  rules,  and  to  avoid  complexities 
from  applying  both  the  current  and  the 
final  regulations  in  a  single  tax  year,  the 
final  regulations  apply  to 
determinations  in  tax  years  beginning 
on  or  after  January  1. 1995.  For  prior 
years  for  which  information  is 
incomplete  (e.g.,  pre-1966  years), 
taxpayers  should  use  reasonable 
methods  to  comply  with  the  final 
regulations,  based  on  available 
information,  including  income  tax 
returns,  Hnancial  statements  and 
statements  of  retained  earnings. 

b.  Elimination  of  the  30-day  Rules 

The  proposed  regulations,  together 
with  Notice  92-59,  would  have 
eliminated  the  30-day  rules  effective 
February  15. 1993.  In  response  to 
comments,  the  final  regulations 
eliminate  the  30-day  rules  for 
subsidiaries  that  become  or  cease  to  be 
members  on  or  after  Januar\- 1, 1995. 


14.  Commissioner's  Permission  To 
Deconsoiidate 

The  current  regulations  generally 
authorize  the  Commissioner  to  grant  all 
groups,  or  groups  in  a  particular  class, 
permission  to  discontinue  filing 
consolidated  returns  if  any  provision  of 
the  Code  or  regulations  has  been 
amended  and  the  amendment  could 
have  a  substantial  adverse  effect. 

Some  commentators  suggested  that 
the  proposed  regulations  warranted 
granting  permission  to  deconsoiidate 
because  the  effective  date  of  the 
regulations  is  based  on  a  disposition 
approach.  Although  permission  to 
deconsoiidate  is  rarely  granted, 
guidance  is  anticipated  to  be  issued  on 
or  before  December  31, 1994,  pursuant 
to  which  groups  may  receive  permission 
to  deconsoiidate  for  their  first  taxable 
year  beginning  on  or  after  January  1, 
1995.  Permission  for  a  group  to 
deconsoiidate  will  only  be  granted, 
however,  on  a  showing  that  the  net 
effect  of  the  final  regulations  on  the 
group's  coniJolidated  tax  liability  is 
substantially  adverse. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  "rfierefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapterB)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 


preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

List  of  Subjects 

26  CFH  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFB  Part  602 

Reporting  and  recordkeepiniJ 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  1  and  6U2 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  Part  1  is  amended  by  remo'v  iii^;  the 
entries  for  sections  "1.1502-19". 
"1.1502-32(k)",  "1.1502-32T".  and 
"1.1502-80"  and  adding  the  following 
citations  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   '   •  Sottiim 
1.1502-n  also  issued  under  26  L'.S.C.  1502. 
'    •   *  Section  1.1502-19  also  Lssued  under    ' 
26  li.S.C.  301.  1502.  and  150;}.  *   *   *  Section 
1 . 1 502-31  also  issued  under  26  L'.S.C.  1 502. 
*   *   *  Section  1.1502-32  also  issueti  under 
26  use.  301,  1502,  and  1503.  Section 
1.1502-33  also  issued  under  26  U.S.C.  301. 
1502,  and  1503.  *   '   •  Scrtionl  1502-76 
also  issued  under  26  U.S.C.  1502.  *   "   * 
Section  1.1502-80  also  issued  under  26 
U.S.C.  165.  304,  and  lS02.  *   *   * 

Par.  2.  In  the  list  below,  for  each 
location  indicated  in  the  left  column, 
remove  the  language  in  the  middle 
column,  and  add  the  language  in  the 
right  column  in  its  place. 


Affected  section 


1.167(c)-1  (a)(5) 


1.337(d)-1  (a)(5)  introductory  text 

-1.337(d)-2(c)(4)  Example  

1. 469-1  T(ti)(7)  

1.15O2-130)  introductory  text  

1  1 502-1 3(1)(2).  Example  (1)(i)  .... 
1  1502-13(m)(3),  Example  (3)(j)  .. 

1.1 502-1 3(0)(1)(i)  

1.1502-13(o)(1)(iO 

1.1 502-1 3(o)(2),  Example  (i)  

1.1502-13(o)(2).  Example  (lii)  

1.1 502-1 4(b)(3)  (ii) 


1.1502-14(d)(3)(ii) 

1.1 502-1 4(d)(4){ii)(b) 


1.1 502-1 4(g)(1)(i)  

1.1502-14(g)(1)(ji) 

1.1502-1 4(g)(2).  Example  1(ii) 

1.1502-43(aK3)(H) 

1 . 1 502-43(a)(3)(iii) 

1 . 1 502-47(e)(4)(iM)(B)  


Remove 


"and  1.1 502-31' 


"§§1.1502-32  and  1.1502-33(0)-  

§§1.1502-32  and  1.1502-33(0)" 

"1.1502-19(3)" 

■•.  1,1502-31."  

'under  §  1.1 502-31  (a)"  

"Under  §1.1 502-31  (a)."  -. 

"1.1502-19(b)(2)" 

•'1.1502-19(b)(2)" 

"under  §1.1 502-31  (a)"  

•1.1 502-1 9(b)(2)(i)"  

"1 .1502-1 9(b)(2)  (other  than  subdivision  (ii)  thereof)"  ... 

"1 .1502-1 9(b)(2)  (other  than  subdivision  (ii)  thereof)"  ... 

"1. 1502-1 9(b)(2)  (other  than  subdivision  (ii)  thereof), 
determined  without  regard  to  §  1.1 502-1 9(d)  and  (e)". 

"1.1 502-1 9(b)(2)" 

••1.1502-19(b)(2)'' 

•'1.1502-19(b)(2)(i)" 

"1.1502-33(c)(4)(li)"  

•■1.1502-33(c)(4)(i)(b)"  

1 .1502-1 9(b)(2)(vi)" 


Add 


and  1.1502- 


",  1.1502-13, 

14" 
"§1.1502-32" 
"§1.1502-32" 
"1.1502-19" 


"1.1502-19{c)(1)  (ii)or(iii)" 
"1.1502-19(c)(1)  (li)or(iii)" 


or 


or 


or 


"1.1502-19" 
"1.l502-19(c)(1)(ii)(B) 

(iii)" 
"1.1502-19(c)(1)(ii)(B) 

(iii)" 
'*1.1502-19(c)(t)(ii)(B) 

(iii)- 

"1.1502-19(c)(1)  (ii)or(iii)" 
"1.1502-19(0(1)  (ii)  or  (iii)" 
"1.1502-19" 
-1.1502-33(b)" 
'•1.1502-33(C)(1)" 
"1.1502-19(0)" 
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Affected  section 


1.1502-75(d)(5)(viii)  .. 

1.1502-8lT(a)  

1.1 552-1  (c)(2) 


Remove 


•■1.1502-32(b)(2)(Jii)(c)  and  (c)(2)(in)" 

•'1.1502-32(b)(1)" 

"paragrapti  (d)(3)  or 


Add 


"1.1502-32(h)(5)" 
'1.1502-32(b)" 


Par.  3.  Section  1.279-6  is  amended  bv 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  1 .27»-6    Applicaflon  of  section  279  to 
certain  affiliated  groups. 

»        *        •        «        « 

(b)*  *  • 

(4)  The  basis  of  property  in  a 
transa(  f!(in  to  which  §  1.1502-13, 
§  1.150i-13T.  §  1.1502-14.  or  §  1.1502- 
14T  applies  is  the  basis  of  the  property 
determined  under  that  section;  and 

*  *        •        «        * 

Par.  4.  Section  1.337{d)-l.  parnj^raph 
(a)(5)  is  amended  by  removing 
paragraph  (iii)  of  Example  8. 

Pair.  5.  Section  1.1502-1  is  amended 
by  adding  at  the  end  of  paragraph  (a)  a 
new  sentence  to  read  as  follows: 

§1.1502-1    Definitions. 

(a)  *   •   *  Except  as  the  context 
otherwise  requires,  references  to  a  group 
are  references  to  a  consolidated  group 
(as  defined  in  paragraph  (h)  of  this 
section). 

*  *        •        •         » 

-     Par.  6.  Section  1.1502-11  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§1.1502-11    Consolidated  taxable  income. 

*  *         «         •         » 

(b)  Elimination  of  cirrtilar  stock  hnt^is 
ndjustnwnts—(\]  In  general.  If  one 
member  (P)  disposes  of  the  stock  of 
another  member  (S),  this  paragraph  (b) 
limits  the  use  of  S's  deductions  and 
losses  in  the  year  of  disposition  and  the 
carryback  of  items  to  prior  years.  The 
purpose  of  the  limitation  is  to  prevent 
P's  income  or  gain  from  the  disposition 
of  S's  sto<:k  from  increasing  the 
absorption  of  S's  deductions  and  losses, 
because  the  increased  absorption  would 
reduce  P's  basis  (or  increase  its  excess 
loss  account)  in  S's  stock  under 

§  1.1502-32  and.  in  turn,  increase  P's 
income  or  gain.  See  paragraph  {b)(3)  of 
this  section  for  the  application  of  these 
principles  to  P's  deduction  or  loss  from 
the  disposition  of  S's  stock,  and 
paragraph  (b)(4)  of  this  section  for  the 
application  of  these  principles  to 
multiple  stock  dispositions.  See 
§  1.1502-19(c)  for  the  definition  of 
disposition. 

(2)  Limitation  on  deductions  and 
losses— [i]  Determination  of  amount  of 
limitation.  If  P  disposes  of  one  or  more 
shares  of  S's  stock  the  extent  to  which 


S's  deductions  and  losses  for  the  tax 
year  of  the  disposition  (and  its 
deductions  and  losses  carried  over  from 
prior  years)  may  offset  income  and  gain 
is  subject  to  limitation.  The  amount  of 
S's  deductions  and  losses  that  may 
offset  income  and  gain  is  determined  by 
tentatively  computing  taxable  income  " 
(or  loss)  for  the  year  of  disposition  (and 
any  prior  years  to  which  the  Ht-ductions 
or  losses  may  be  carried)  witnout  taking 
into  account  P's  income  and  gain  from 
Jhe  disposition. 

(ii)  Application  of  limitation.  S's 
dnductions  and  losses  offset  income  and 
gnin  only  to  the  extent  of  the  amount 
determined  under  paragraph  (b)(2;(i)  of 
this  section.  To  the  extent  S's 
dedui:tions  and  losses  in  the  year  of 
disposition  cannot  offset  income  or  gain 
because  of  the  limitation  under  this 
paragraph  (b).  the  items  are  carried  to 
other  years  under  the  applicable 
provisions  of  the  Internal  Revenue  Code 
and  regulations  as  if  they  were  the  only 
item-j  incurred  by  S  in  the  year  of 
disposition.  For  example,  to  the  extent 
S  incurs  an  operating  loss  in  the  year  of 
disposition  that  is  limited,  the  loss  is 
treated  as  a  separate  net  operating  loss 
attributable  to  S  arising  in  that  year.  The 
tentative  computation  does  not  affect 
the  manner  in  which  S's  unlim.ited 
dedu(  ticns  and  losses  are  absorbed  or 
the  manner  in  which  deductions  and 
1.  >s.ses  of  other  members  are  absorted.  (If 
the  amount  of  S's  unlimited  deductions 
and  los.ses  actually  absorbed  is  ler.s  than 
the  amount  absorbed  in  the  tentative 
computation,  P's  stock  basis 
adjustm'-nts  under  §  l.l.''i02-32  reflect 
only  the  amounts  actuaiiv  absortied.) 
(iii)  Example.'..  For  purposes  of  the 
examph's  in  this  p;2rngraph  (b).  u.iiess 
otherwise  stated,  P  owns  all  of  the  only 
cLiss  of  Ss  stock  for  the  entire  ve.'ir,  S 
owns  no  stock  of  lower-tier  members, 
the  tax  year  of  all  persons  is  the 
calendar  year,  all  persons  use  the 
accrual  method  of  accounting,  the  fads 
si't  forth  the  only  corpornfe  activitv.  all 
transactions  are  between  unrelatini 
persons,  and  tax  liabilities  are 
disregnrded.  The  principles  of  this 
paragraph  (b)(2)  are  illustrated  by  the 
following  examples. 

Hxamplf!  7.  Limitation  on  losses  i-.ith 
nspect  to  stock  riiin.  (a)  P  has  a  S500  b.isis 
in  .S's  slock.  For  Year  1.  P  has  oril;iiar\' 
iiuomi-  of  S.30  (dptenmincd  without  taking  Ps 
g.un  or  loss  from  the  disposition  of  .S's  sKx.k 
into  ii(  ( (Hint)  and  S  has  an  S80  orilin.irv  loss. 


F  sells  S's  slock  for  S520  at  the  close  of  Y.ijr 
1. 

(b)  To  (letenninn  the  amount  of  tho 
limitation  on  S's  loss  undnr  paragraph 
(h)(2)(i)  (if  this  spLtion.  and  the  cff(K;t  under 
§1.1502-32(b)  of  the  absorption  of  S's  loss  ni 
P's  basis  in  S's  st.K.k.  P's  gain  or  loss  from 
the  disposition  of  S's  stock  is  not  taken  into 
account.  Th"  group  is  tentativelv  treated  as 
having  a  consolidated  net  operating  loss  of 
S50  (P's  S;K)  of  income  minus  Ss  S80  loss). 
Thus,  S50  of  Ss  loss  is  limited  under  this 
paragraph  (b). 

(c)  Because  S30  of  S's  loss  is  absorl)ed  in 
the  determination  of  consolidated  taxable 
inrorrie  under  paragraph  (b)(2)(ii)  of  this 
section,  Ps  basis  in  S's  stix.k  is  reducd 
under  §  1.1 50;;-.32(h)  from  S500  to  S4  70 
immediately  before  the  disposition. 
Consequently.  P  recognizes  a  S50  goin  from 
the  sale  of  S's  stock  and  the  group  has 
ccn.soiiriated  taxable  income  of  S50  for  ^'c.r 
1  (P's  S30  of  ordinary  income  and  S50  gain 
from  the  sale  of  S's  st<x:k.  less  the  S30  of  S's 
loss).  In  addition.  S's  limited  lossof  S3U  is 
treated  as  a  separate  net  operating  less 
attributable  to  -S  and.  becjiuse  S  ceases  to  l..e 
a  mrml)er.  the  loss  is  apportioned  to  S  umi'-r 
§  1.1502-79  and  carried  to  ;ts  first  scp.ir.'.te 
return  year. 

Exnmplf  2  Carryt^ocks  unci  oirnnvfrs  {.,] 
For  Yc.HT  1 .  the  p  group  has  consolidsited 
t;iv.able  income  of  S30.  and  a  consolidate  d  v.r\ 
capital  lossofSl(K)(S.')Oaftributa!)i,>  !c)p.ii.d 
S'iO  to  S).  At  the  Uginning  of  Y(  ar  2.  P  h,-.s 
a  S300  basis  in  S's  stiK  k.  For  Year  2.  P  has 
ordiRrt."-)  income  of  S30,  and  a  S20  (.,i>;t.i! 
gain  (deicrmined  without  taking  the  SlOO 
consolidated  net  (  apital  loss  carrvtn.-r  or  Ps 
g..in  or  loss  from  the  divpusition  of  S's  ••toi  k 
ir.to.u count),  and  S  has  a  SKK)  orrimiirv  loss 
P  sells  S's  stork  for  5:^80  ;.t  thecliM- (iiY<vr 
2. 

(b)  To  (ietemujie  ilie  amount  oi  tl:e 
limitation  un(ier  p:'.ritgr;iph  {b)(2i!i)  of  this 
section  on  S's  losses,  and  the  etfec  t  of  the 
a!. sorption  of  Ss  Lissi-s  on  P's  b.isis  in  Ss 
sKM.k  under  §  1.  i502-32;h).  P's  g:,jn  or  loss 
from  the  liivposition  of  Ss  sto(  i  i-  :;ol  ii.kea 
ir.to  uC(  cniut  Fur  Ye.;.-  2.  the  P  .gruup  is 
tentatively  tr.'atf?d  ^is  having  a  S70 
ciin<-o;idaled  net  operalin;;  loss  (S's  SlOO 
oidinary  loss,  less  P's  S:iO  of  ordinary 
income).  The  P group  fs  also  treated  as 
having  no  consolidated  net  capita!  gain  in 
Year  2.  Imv  ause  Ps  S20  i  ap.tal  g,iin  is 
nduced  by  S20  of  tiie  ( iinsolidated  net 
capital  loss  cii.Tyover  from  Year  1  under 
section  ]212!.i]  (the  i.b.sorption  of  which  is 
attributed  equally  to  I'  and  S).  In  addition,  (jf 
the  S70  consolid.itrd  n-t  operating  loss.  S.30 
is  carried  back  to  Your  1  and  offsets  P's 
ordinan-  income  in  that  year,  and  SAO  is 
ca.Tiod  fonvard.  (".onsequently.  S40  of  S's 
ojierating  loss  from  Year  2,  and  S40  of  the 
consolidated  net  capital  loss  carryover  from 
Year  1  attritwtable  to  S.  are  limited  und.-r 
this  piL'-.igrjph  lb). 
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(clllnder  paragraph  (b)(2)(ii)  of  this 
section,  the  limitation  under  this  paragraph 
(bj  does  not  affect  the  absorption  of  an y 
deductions  and  losses  attributable  to  P,  S60 
of  S's  operating  loss  from  Year  2,  and  SIO  of 
the  consolidated  net  capital  loss  from  Year  1 
attributable  to  S.  Consequently,  P's  basis  in 
S's  stock  is  reduced  under  §  1.1502-32(b)  by 
S70.  from  S300  to  S230.  and  P  recognizes  a 
S50  gain  from  the  sale  of  S's  stock  in  Year 
2.  Thus,  the  P  group  is  treated  as  having  a 
S20  unlimited  net  operating  loss  that  is 
carried  back  to  Year  1 


Ordinary  income: 

P  

S   (excluding   the 
loss)  


$40   limited 


(60) 


Sub  Total 

Consolidated  net  capital  gain: 
P  (S20  +  S50  from  S  stock 

S50  from  Year  1) 

S( -SIO  from  Year  1)  


.5(30) 


S20 
(10) 


Sub  Total 

Consolidated  taxable  income 


SIO 
S(20) 


(d)  Under  paragraph  (b)(2)(ii)  of  this 
section.  S's  S40  ordinary  loss  from  Year  2 
that  is  limited  under  this  paragraph  (b)  is 
treated  as  a  separate  net  operating  loss  arising 
in  Year  2.  Similarly,  SAO  of  the  consolidated 
net  capital  loss  from  Year  1  attributable  to  S 
is  treated  as  a  separate  net  capital  loss  carried 
over  from  Year  1.  Because  S  ceases  to  be  a 
member,  the  S40  net  operating  loss  from  Year 
2  and  the  S40  consolidated  net  capital  loss 
from  Year  1  are  allocated  to  S  under 
§  1.1502-79  and  are  carried  to  S's  first 
separate  return  year. 

Example  3.  Allocation  of  basis 
adjiisiwents.  (a)  For  Year  1,  the  P  group  has 
consolidated  taxable  income  of  SIOO.  At  the 
beginning  of  Year  2.  P  has  a  S40  basis  in  each 
of  the  10  shares  of  S's  stock.  For  Year  2.  P 
has  an  S80  ordinary'  loss  (determined  without 
taking  into  account  P's  gain  or  loss  from  the 
disposition  of  S's  stock)  and  S  has  an  S80 
ordinary  loss.  P  sells  2  shares  of  S's  stock  for 
S85  each  at  the  close  of  Year  2.  ' 

(b)  L'nder  paragraph  (b)(2)(i)  of  this  section, 
the  amount  of  the  limitation  on  S's  loss  is 
detnrmined  by  tentatively  treating  the  P 
group  as  having  a  S160  consolidated  net 
operating  loss  for  Year  2.  Of  this  amount. 
SlOO  is  carried  back  under  section  172  and 
absorbed  in  Year  1  (S50  attributable  to  S  and 
.S50  attributable  to  P).  Consequently,  3:iO  of 
S's  loss  is  limited  under  this  parngr;iph  (b) 

(t)  L'nder  paragraph  (b)(2)(ii)  of  this 
section,  the  limitation  under  this  p;iraj^rnph 
(b)  does  not  affect  the  absorption  of  I's  S80 
ordinaPi'  loss  or  S50  of  S's  ordinary  loss 
Consequently,  P's  basis  in  each  share  nf  Ss 
st(K.k  is  reduced  from  ,S40  to  S:»5  under 
*i  1  1502-32(b),  and  P  recognizes  a  SIOO  gni:! 
from  the  sale  of  the  2  shares.  Thus,  the  P 
^roup  is  treated  as  having  a  S30  unlimited 
net  operating  loss: 


Ordindr\'  loss: 

P  ■ 

S   (excluding  the  S30   limited 

loss)    


S(ao) 

(501 


Sub  Total 


S(13()| 


Consolidated  net  capital  gain. 

p : 

SIOO 

s 

0 

Sub  Total     

SIOO 

L'nhmited  consolidated  net  oper- 
ating loss 

SCiO) 

(d)  .A  portion  of  the  S130  of  unlimited 
operating  losses  for  Year  2  is  fully  absorbed 
in  that  vear.  and  a  portion  is  carried  back  to 
Year  1  Thus.  561.50  of  P's  S80  loss  (SIOO 
multiplied  by  S80/S130)  and  S38.50  of  S's 
S50  unlimited  loss  (SIOO  multiplied  by  S50' 
S130)  are  absorbed  in  Year  2.  P's  remaining 
S18.50  of  loss  and  S's  remaining  Sll.50  of 
loss  are  Dot  Scibject  to  limitation  .md  are 
carried  back  and  absorbed  in  Year  1 

(e)  Lnder  ;vi--!t;raph  (b)(2)lii)  of  this 
section.  S's  SMt  uf  loss  limited  under  this 
paragraph  (b)  is  treated  as  a  separate  net 
operating  loss  and.  because  S  ceases  to  be  a 
member,  the  loss  is  apportioned  to  S  under 
§  1.1502-79  and  carried  to  its  first  separate 
return  year. 

(3)  Lois  dispositions — (i)  Gfneral  rule.  The 
principles  of  paragraph  (b)(2)  of  this  section 
apply  to  the  extent  necessary  Ui  carry  out  the 
purposes  of  paragraph  (b)(1)  of  this  section  if 
P  recognizes  a  deduction  or  loss  from  the 
disposition  of  S's  stock. 

(ii)  Example.  The  principles  of  this 
paragraph  (b)(3)  are  illustrated  by  the 
followii^  exa.mple. 

Exampln.  (a)  P  has  a  S400  basis  in  S's 
stock.  For  Year  1.  P  has  a  capital  gain  of  SIOO 
(determined  without  taking  P's  gain  or  loss 
from  the  disposition  of  Ss  stock  into 
account)  and  S  has  both  a  S60  capital  loss 
and  a  S200  ordinary  loss.  P  sells  S's  stock  for 
SI 40  at  the  close  of  Year  1 

(b)  L'nder  paragraph  (b)(3)  of  this  section, 
the  amount  of  S's  ordinary  and  capital  losses 
that  may  offset  income  and  gain  is 
determined  by  tentatively  computing  the 
group's  consolidated  net  operating  loss  and 
consolidated  net  capital  loss  without  taking 
into  account  P's  loss  from  the  disposition  of 
S's  stock.  The  limitation  is  necessan.-  to 
prevent  P's  loss  from  the  disposition  of  S's 
stof  k  from  affecting  the  absorption  of  S's 
losses  ar.d  thereby  the  adjustments  to  P's 
basis  in  S's  stock  under  §  1  1502-32(h] 
(which  ivould.  in  turn.  affei;t  P's  loss). 

(t  1 1  'nder  the  principles  of  paragraph 
(i))l2)|i)  of  this  section,  the  amount  of  the 
limitation  on  S's  loss- is  determined  by 
t'^r.tativfly  treating  the  P  group  as  having  a 
S40  (oasolidated  net  rapital  gain  and  a  8200 
oniiiiary  loss,  which  results  in  a  SlfiO 
consolidated  net  operating  loss  tor  Year  1.  all 
of  whi(  h  is  attributable  to  S.  Thus.  SlbO  of 
.S's  ordirary  loss  is  limited  undiT  this 
p-iragrarh  (b).  Si;o  also  §  1.1502-20  for  rules 
tippTK.alile  to  losses  from  the  s;ile  of^tock  of 

sub'-idliries. 

(4)  Multiple  dispositinns — (i)  Stock  of 
a  im-nibfT.  To  the  extent  income,  gain, 
dfduction.  or  loss  from  a  prior 
disposition  of  S's  stock  is  deferred 
under  any  rule  of  law,  the  limitation 
under  paragraph  (b)(2)  of  this  section  is 
determined  by  treating  the  year  the 
deterred  amount  is  taken  into  account  as 
the  yeqr  of  the  disposition. 


(ii)  Stock  of  different  members.  If  S  is 
a  higher-tier  corporation  with  respect  to 
another  member  (T).  and  all  of  T's  items 
of  income,  gain,  deduction,  and  loss 
(including  the  absorption  of  T's 
deduction  or  loss)  would  be  fully 
reflected  in  P's  basis  in  S's  stock  under 
§  1.1502-32,  the  limitation  under 
paragraph  (b)(2)(i)  of  this  section  with 
respect  to  T's  deductions  and  losses  is 
determined  without  taking  into  account 
any  income,  gain,  deduction,  or  loss 
from  the  disposition  of  the  stock  of  S  or 
T  (or  of  the  stock  of  members  owned  in 
the  chain  connecting  S  and  T). 
However,  this  paragraph  (b)  does  not 
otherwise  limit  the  absorption  oi  one 
member's  deduction  or  loss  with  respect 
to  the  disposition  of  another  member's 
stock. 

(iii)  Examples.  The  principles  of  this 
paragraph  (b)(4)  are  illustrated  by  the 
following  examples. 

Example  1  Chain  of  subsidiaries,  (a)  P 
owns  all  of  S's  stock  with  a  S300  basis,  and 
S  owns  all  of  T's  stock  with  a  S500  basis.  For 
Year  1.  P  has  ordinary  income  of  S30.  S  has 
no  income  or  loss,  and  T  has'an  S80  ordinary 
loss.  P  sells  S's  stock  for  S520  at  the  close 
of  Year  1 

(bl  Under  paragraph  (b)(4)  of  this  section, 
to  determine  the  amount  of  the  limitatfon 
under  paragraph  (b)  of  this  section  on  T's 
loss,  and  the  effect  of  the  absorption  of  T's 
loss  on  P's  basis  in  S's  stock  under  §  1.1502- 
32(b),  P's  gain  or  loss  from  the  disposition  of 
S's  stock  is  not  taken  into  account.  The  group 
is  tentatively  treated  as  having  a  consolidated 
net  operating  loss  of  S50  (P's  S30  of  ipcome 
minus  T's  S80  loss).  Because  only  S30  of  T's 
loss  offsets  income  or  gain.  P's  basis  in  S's 
stock  is  reduced  under  §  1  1502-32(b)  from 
S500  to  S470  immediately  before  the 
disposition  of  S's  stock.  Thus.  P  takes  into 
account  a  S50  gain  from  the  sale  of  S's  stock. 

(c)  The  facts  are  the  same  as  in  paragraph 
(a)  of  this  Example  1,  except  that  S  has  a  SIO 
e.xcess  loss  account  in  T's  stock  (rather  than 
a  S500  basis).  Under  paragraph  (b)(4)  of  this 
section,  neither  P's  gain  or  loss  from  the 
disposition  of  S's  stock  nor  S's  gain  or  loss 
from  the  disposition  of  T's  stock  (under 
t)  1  1502-19)  are  taken  into  account  for 
purposes  of  the  tentative  computations  and 
the  effect  of  any  absorption  under  §  1.1502- 
32(b)  on  P's  basis  in  S's  stock  and  S's  excess 
loss  account  in  T's  stock.  The  group  is 
tentiitively  treated  as  having  a  consolidati'd 
net  operating  loss  of  S50  (P's  S30  of  income 
minus  T's  S80  loss),  and  only  S30of  T's  loss 
ni.iv  offset  the  group's  income  or  gain.  Under 
*?1  1.502-32(b).  the  absorption  ofS30ofTs 
loss  increases  S's  excess  loss  account  in  T's 
stork  to  S40  and,  under  §  1.1502-19,  the 
excess  loss  account  is  taken  into  account. 
Moreover,  under  §  1  1502-32(b).  P's  basis  in 
S's  st(jck  is  increased  immediatclv  before  the 
sale  by  SIO  (S's  S40  gain  under  §1.1502- 
19(hl  minus  T's  S30  loss  absorbed  and  tien^d 
up  under  §  1.1502-32(1))),  from  5500  to  5510. 
Thus.  V  ttikes  into  account  a  SlOga^n  from 
the  sale  of  S's  .stock,  and  S  takes  into  act.ouut 
H  S40  gain  from  its  excess  loss  at. count  iii  T's 

St(H.k. 
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Example  2.  Brother-sister  subsidiaries,  (a)  P 
owns  all  of  the  stock  of  Si  and  S2.  each  with 
a  S50  basis.  For  Year  1.  the  group  has  a  SlOO 
consolidated  net  operating  loss  (S50  of  which 
IS  attributable  to  Si.  and  $50  to  S2) 
(lot<!rmined  without  taking  gain  or  loss  from 
the  disjxwition  of  mo!nl«r  stock  into  account. 
At  I  he  close  of  Year  1.  P  sells  the  stock  of 
Si  and  S2  for  $100  each. 

(b)  Paragraph  (b)(4)  of  this  section  docs  not 
iiniit  the  loss  of  Si  or  S2  with  respect  to  the 
disposition  of  stock  of  the  other 
Q)ns(!quently,  each  subsidiary's  loss  may 
offset  P's  gain  from  the  disposition  of  the 
stock  of  the  other  subsidiary.  Because  this 
absorption  results  in  a  S50  redurtion  in  P's 
basis  in  the  stock  of  each  subsidiarj-  under 
§  1.1502-32(b).  P's  aggregate  gain  from  the 
stock  dispositions  is  increased  from  $100  to 
S200.  SlOO  of  which  is  offset  by  the  losses 
of  the  subsidiaries. 

(r>)  Effective  date.  This  paragraph  (b) 
applies  to  stock  dispositions  occurring 
in  consolidated  return  years  beginning 
on  or  after  January  1. 1995.  For  prior 
years,  see  §  1.1502-1 1(b)  as  contained  in 
the  26  CFR  part  1  edition  revised  as  of 
April  1,  1994. 

Par.  7.  Section  1.1502-13  is  amended 
as  follows: 

1.  In  paragraph  (c)(l)(iii).  the  second 
sentence  is  removed. 

2.  Paragraph  {c)(7)  is  redesignated  as 
paragraph  (cK8). 

3.  New  paragraph  (c)(7j  is  added. 

4.  In  paragraph  (h).  Example  (17)(ii)  is 
revised. 

5.  The  added  and  revised  provisions 
read  as  follows: 

§1.1 502-1 3    Intercompany  transactions. 
•        *        «        «        « 

(7)  Basis.  The  basis  of  property 
acquired  by  a  purchasing  member  in  a 
deferred  intercompany  transaction  is 
determined  as  if  separate  returns  were 
filed.  For  example,  if  S  owns  property 
with  an  adjusted  basis  of  $80  and  sells 
it  to  P  for  $100  in  a  deferred 
intercompany  transaction.  Ps  basis  in 
the  property  is  $100  even  though  S 
defers  its  $20  gain  on  the  sale  under  this 
paragraph  (c). 
"        *        •        •        • 

(h)  •   •   * 

E.\(imph'(t7).  •  '  • 

(ii)  P  takes  the  entire  S-J4.000  ^iiin 
(S104.000  less  S60.0(H))  on  the  land  into 
account  for  19B6  since  the  defernil  and  basis 
rules  provided  in  paragraph  (r)  C)f  this  section 
wore  not  effective  with  n-spe<:t  tf)  the  sah?  of 
such  land. 
*»••♦_ 

Par.  8.  Section  l.ir>02-14  is  amended 
as  follows: 

1.  Paragraph  (a)(2)  is  revised. 

2.  Paragraph  (a)(4)  is  redesignated  as 
paragraph  (a)(6). 

.1.  New  paragraph  (a)(4)  is  addeti. 


4.  Paragraph  (a)(5)  is  revised. 

5.  In  newly  designated  paragraph 
(a)(fi),  the  Example  is  amended  by 
revising  the  last  sentence. 

R.  New  paragraph  (b)(4)  is  added. 
7.  The  revised  and  added  provisions 
read  as  follows: 

§1.1502-14    Stock,  bonds,  and  other 
obligations  of  members. 

(a)*   •   • 

(2)  Nondhidend  distributions.  No 
gain  is  recognized  to  the  distributee  on 
a  di.stribution  with  respect  to  stock. 
from  one  member  to  another  member 
during  a  consolidated  return  year. 
whi.';h  is  described  in  section  301(c)  (2) 
or  (3).  See  i^*!  1.1502-19  and  1.1502-32 
for  adjustments  to  stock  basis  (including 
negative  adjustments  in  excess  of  basis). 
*        •         »        •        » 

(4)  Basis  of  property  distributed  in 
kind.  The  basis  of  property  received  in 
a  distribution  to  which  section  301 
applies  is  determined  under  section 
301(d)(2)(B). 

(5)  Entitlement  ru/e— (i)  In  general. 
This  paragraph  (a)(5)(i)  applies  for 
consolidated  return  years  beginning  on 
or  after  January  1. 1995.  For  all  Federal 
income  tax  purposes,  a  distribution  to 
which  this  paragraph  (a)  applies  is 
treated  as  taken  into  account  when  the 
shareholding  member  becomes  entitled 
to  it  (generally  on  the  record  date).  For 
exajnple.  if  the  distributee  member 
becomes  entitled  to  a  cash  distribution 
before  it  is  made,  the  distribution  is 
treated  as  made  when  the  distributee 
member  becomes  entitled  to  it.  For  this 
purpose,  stock  is  treated  as  entitled  to 

a  distribution  no  later  than  the  time  the 
distribution  is  taken  into  account  under 
the  Code  (e.g.,  under  section  305). 
Appropriate  adjustments  must  be  made, 
as  of  the  date  the  distribution  was  taken 
into  account,  if  a  distribution  is  not 
made. 

(ii)  Minority  shareholders.  If 
nonmembers  own  stock  of  the 
distributing  corporation  at  the  time  the 
-distribution  is  treated  as  occurring 
under  paragraph  (a)(5)(i)  of  this  se<:tion. 
approp.-iate  adjustments  must  be  madi- 
to  prevent  acceleration  of  the  members' 
portion  of  the  distribution  from  affecting 
the  earnings  and  profits  conseqiien<;es  of 
distributions  to  nonmembers. 

(iii)  Prior  period  di.'itribution.^.  I'or 
rules  relatinjj  to  distributions  before 
paragraph  (a)(5)(i)  of  this  section 
applies,  see  §§  1.1502-14(a) 
(intercompany  distributions  generally) 
and  1.1502-3"2(k)  (distributions  detla'riKl 
befori'.  but  paid  after,  a  stock 
disiKisition)  as  contained  in  the  26  CFR 
part  1  edition  revi.sed  as  of  April  1, 
in<)4. 

(fi)  *  •  • 


Example.  *  *  *  P's  basis  >n  the  land 
is  $6,000. 

*  *        •        •        « 

(b)*  *  • 

[A]  Basis  after  liquidation  or 
distribution.  The  basis  of  property 
acquired  in  a  transaction  to  which  this 
paragraph  (b)  applies  is  determined  as 
follows: 

(i)  Section  332.  The  basis  of  property 
acquired  in  a  liquidation  to  which 
section  332  applies  is  determined  as  if 
separate  returns  were  fded. 

(ii)  Other  liquidations  and 
distributions.  This  paragraph  (b)(4)(ii) 
determines  the  aggregate  basis  nf  all 
property  acquired  in  a  distribul, -n  in 
cancellation  or  redemption  of  slock  to 
which  paragraph  (b)(1)  of  this  section 
applies,  other  than  a  hquidation  to 
which  section  332  applies.  Once  the 
amount  of  aggregate  basis  is  determined, 
it  is  allocated  among  the  assets  received 
(except  cash)  in  proportion  to  the  fair 
market  values  of  the  assets  on  the  date 
received.  The  aggregate  amount  of  basis 
equals — 

(A)  The  adjusted  basis  of  the  stock 
exchanged  therefor  (determined  after 
taking  into  account  the  adjustments 
under  §  1.1502-32);  increased  by 

(B)  The  amount  of  any  liabilities  of 
the  distributing  corporation  assumed  by  ' 
the  distributee  or  to  which  the  property 
acquired  is  subject;  reduced  by 

(C)  The  amount  of  cash  received  in 
the  distribution. 

*  «         *         •         • 

Par.  9.  Section  1.1.502-19  is  revised  to 

read  as  follows: 

§  1 . 1 502-1 9    Excess  loss  accounts. 

•  (a)  In  general— {1)  Purpose  This 
section  provides  rules  for  a  member  (P) 
to  include  in  income  its  excess  loss 
account  in  the  stock  of  another  memter 
(S).  The  purpose  of  the  excess  loss 
account  is  to  recapture  in  con.solidatod 
taxable  income  P's  negative  adju.sfments 
with  respect  to  Ss  sto<;k  (e.g..  under 
§l.l.=)02-32-from  Ss  dedutnions.  losses, 
and  distributions),  to  the  extent  the 
negative  adjustments  exceed  P's  basis  in 
the  stock. 

(2)  Excess  loss  accoiirts — (i)  In 
gt^ni-rnl.  P's  basis  in  Ss  .stock  is  adjusted 
under  the  consolidated  return 
regulations  and  other  rules  of  law. 
Ne}4ative  adju.stments  may  evc.wd  i's 
basis  in  S's  stock.  The  resulting  n«H^ative 
amount  is  P's  excess  loss  account  in  S's 
sto(  k.  For  example: 

(A)  Once  P's  negative  adjustments 
under  §  1.15(J2-32  exceed  its  basis  in  S's 
stock,  the  excess  is  P's  excess  loss 
account  in  the  S  stock.  If  P  has  furlhir 
adju.sfments,  they  first  increase  or 
dtK:rease  the  excess  loss  .n.i  ouiit. 
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(B)  If  P  forms  S  by  transferring 
property  subject  to  liabilities  in  excess 
of  basis.  §  1.15(>2-80(d)  provides  for  the 
nonapplicability  of  section  357(c)  and 
the  resulting  negative  basis  under 
section  358  is  P's  excess  loss  account  in 
the  S  stock. 

(ii)  Treatmt^nt  as  negative  basis.  P's 
excess  loss  account  is  treated  for  all 
Federal  income  tax  purposes  as  basis 
that  is  a  negative  amount,  and  a 
reference  to  P's  basis  in  S's  stock 
includes  a  reference  to  P's  excess  loss 
account. 

(3)  Application  of  other  rules  of  law. 
The  rult.'s  of  this  section  are  in  addition 
to  othrr  rules  of  law.  See,  e.g., 
§§V.15')2-32  (investment  adjustment 
niles  establishing  and  adjusting  excess 
loss  accounts)  and  1.1502-80(d) 
(nonapplicability  of  section  357(c)).  The 
provisions  of  this  seciion  and  other 
rules  of  lavkf  must  not  be  applied  to 
recapture  the  same  amount  more  than 
once.  For  purposes  of  this  section,  the 
definitions  in  §  1.1502-32  apply. 

(b)  Excess  loss  account  taxen  into 
account  as  income  or  gain — (1)  General 
rule.  If  P  is  treated  under  this  .section  as 
disposing  of  a  share  of  S's  sto{;k,  P  takes 
into  account  its  excess  loss  account  in 
the  share  as  income  or  gain  from  the 
.disposition.  Except  as  provided  in 
paragraph  (b)(4)  of  this  section,  thu 
disposition  is  treated  as  a  sale  or 
exchange  for  purposes  of  determining 
the  character  of  the  income  or  gain. 

(2)  Nonrecognition  or  deferral — (i)  In 
iipnernl.  P's  income  or  gain  under 
paragraph  (b)(1)  of  this  section  is  subject 
to  any  nonrecognition  or  deferral  rules 
applicable  to  the  disposition.  For 
example,  if  S  liquidates  and  the 
p.xchangf*  of  P's  stock  in  S  is  subjci  t  to 
rection  332.  or  P  transfers  ail  of  its 
assets  (including  S's  stock)  to  S  in  a 
reorgnnizati'-n  to  which  section  3fil(d) 
applies,  P's  income  or  gain  from  the 
j'xcess  loss  account  is  not  recognized 
nndwr  these  rules. 

(ii)  \onreri}f^nitir,n  or  deferral 
inapplicable.  If  Ps  iniome  or  gain 
nmier  paragraph  (l)](l)  of  this  r,w.lion  is 
from  a  disposition  described  in 
paragraph  (c)il)  (ii)  or  (iii)  of  this 
f.ection  (relating  to  decon.snlidations  and 
worthlessne.ss).  the  income  or  go  in  is 
taken  into  accxiunt  notwithstanding  any 
nonrecognition  or  deferral  rules  (even  if 
the  disposition  is  also  de.scribt^d  in 
paragraph  (c)(l){i)  of  this  section).  For 
example,  if  P  transfers  S's  .stock  to  a 
nonmemlK^r  in  a  transaction  to  which 
section  351  applies,  P's  income  or  gain 
from  the  excess  loss  account  is  taken 
into  account. 

(3)  Tiering  up  in  chains.  If  the  .sto<:k 
of  more  than  one  subsidiary  is  disposed 
•  f  in  the  same  tnmsaction.  the  income 


or  gain  under  this  section  is  taken  into 
account  in  the  order  of  the  tiers,  from 
thelowe.st  to  the  highest. 

(4)  Insolvency — (i)  In  general.  Gain 
under  this  section  is  treated  as  ordinary' 
income  to  the  extent  of  the  amount  by 
which  S  is  insolvent  (within  the 
meaning  of  section  108(d)(3)) 
i.Timediafely  before  the  disposition.  For 
this  purpose  S's  liabilities  include  any 
amount  to  which  preferred  stock  would 
be  entitled  if  S  were  liquidated 
immediately  before  the  disposition,  and 
any  former  liabilities  that  were 
discharged  to  the  extent  the  discharge 
V.3S  treated  as  tax-exempt  income  under 
§  1.15(12-32(b)f3)(ii)(C)  (sp-r,i,il  rule  for 
discharges). 

(ii)  Reduction  for  atp.ount  of 
distributions.  The  amount  treated  as 
ordinary  income  under  this  paragr-aph 
(b)(4)  is  reduced  to  the  extent  it  exceeds 
the  amount  of  P's  excess  loss  account 
redetermined  without  taking  into 
account  S's  distributions  to  P  to  which 
§  1.15Q2-32(b)(2)(iv)  applies. 

(c)  Disposition  of  stock.  For  purposes 
of  this  section: 

(1)  In  general.  P  is  treated  as  disposing 
of  a  share  of  S's  stock: 

(i)  Transfer,  cancellation,  etc.  At  the 
time — 

(A)  P  transfers  or  otherwise  ceases  to 
own  the  share  for  Federal  income  tax 
purposes,  even  if  no  gain  or  loss  is  taken 
info  aci;ount;  or 

(B)  P  takes  into  account  gain  or  loss 
(in  whole  or  in  part)  ^vith  respect  to  the 
share. 

(ii)  Qeconsolidation.  At  the  time — 

(A)  P  becomes  a  nonmember,  or  a 
nonmamber  determines  its  basis  in  the 
share  (or  any  other  asset)  by  reference  to 
Ps  basis  in  the  share,  directly  or 
indirectly,  in  whole  or  in  pert  (e.g., 
under  sec  tion  362):  or 

(B)  S  becomes  a  nonmember,  or  P's 
b-isis  in  the  share  is  reflected,  directly 
or  indirectly,  in  whole  or  in  pnrt,  in  the 
basis  oif  any  asset  other  than  member 
slock  (e.g..  under  section  1071). 

(iii)  W'orihiessness.  At  the  time — 
[.\]  Substantially  all  of  S's  assets  are 
treated  as  disposed  of.  abandoned,  or 
destroyed  for  Federal  income  tax 
purposes  (e.g..  under  section  165(a)  or 
S  1.1502-80(c),  or,  if  S's  asset  is  stock  of 
a  lower-tier  member,  the  stock  is  treated 
as  disposed  of  under  this  paragraph  (c)). 
An  asset  of  S  is  not  considered  to  he 
disposed  of  or  abandoned  to  the  extent 
t'ne  disposition  is  in  complete 
liquidation  of  S  or  is  in  exchange  for 
consideration; 

(B)  An  indebtedness  of  S  is 
di.si.hnrged,  if  any  part  of  the  amount 
discharged  is  not  included  in  gross 
income  and  is  not  treated  as  tax-exempt 


income  under  §  1.1502-32(b)(3)(ii)lC); 
or  „ 

(C)  A  member  takes  into  account  a 
deduction  or  loss  for  the  uhcollectibility 
of  an  indebtedness  of  S,  and  the 
deduction  or  loss  is  not  matched  in  the 
same  tax  year  by  S's  taking  into  account 
a  corresponding  amount  of  income  or 
gain  from  the  indebtedness  in 
determining  consolidated  taxable 
income. 

(2)  Be.comiiig  a  nonmember.  A 
member  is  treated  as  becoming  a 
nonmember  if  it  has  a  separate  return 
year  (including  another  group's 
consolidated  return  year).  For  example, 
S  may  become  a  nonmember  if  it  issues 
additional  stock  to  nonmembers,  but  S 
does  not  become  a  nonmember  as  a 
result  of  its  complete  liquidation.  A 
disposition  under  paragraph  (c)(l)(ri)  of 
this  se<;tion  must  betaken  into  account 
in  the  consolidated  return  of  the  group. 
For  example,  if  a  group  ceases  under 

§  1.1502-75(c)  to  file  a  consolidated 
return  as  of  the  close  of  its  consolidated 
return  year,  the.  disposition  under     . 
paragraph  (c)(l)(ii)  of  this  section  is 
treated  as  occurring  immediately  before 
the  close  of  the  year.  IFS  becomes  a 
nonmember  because  P  sells  S's  stock  to 
a  nonmember,  P's  sale  is  a  disposition 
under  both  paragraphs  (c)(1)  (i)  and  (ii)  . 
of  this  section.  If  a  group  terminates 
under  §  1.1502-75(d)  because  the 
common  p:irent  is  the  only  remaining 
member,  the  common  parent  is  not 
treated  as  having  a  deconsolidation 
event  under  paragraph  (c)(l)(ii)  of  this 
section. 

(3)  Exception  for  acquisition  of 
group— (\)  Application.  This  paragraph 
(c)(3)  applies  only  if  a  con.solidated 
group  (the  terminating  group)  ceases  to 
exist  as  a  result  of — 

(A)  The  acquisition  by  a  member  of 
fir-other  consolidated  group  of  either  the 
assets  of  the  common  parent  of  the 
terminating  group  in  a  reorganization 
described  in  section  381(a)(2),  or  the 
stock  of  the  common  parent  of  the 
terminating  group;  or 

(B)  The  application  of  the  principles 
of  §  1.1502-75(d)(2)  or  (d)(3). 

(ii)  General  rule.  Paragraph  (c){l)(ii)  of 
this  section  does  not  apply  solely  by 
reason  of  the  termination  of  a  group  in 
a  transaction  to  which  this  paragraph 
(c)(3)  applies,  if  there  is  a  surviving 
group  that  is,  immediately  thereafter,  a 
consolidated  group.  Instead,  the 
surviving  group  is  treated  as  the 
terminating  group  for  purposes  of 
applying  this  section  to  the  terminating 
group.  This  treatment  does  not  apply, 
however,  to  members  of  the  terminating 
group  that  are  not  members  of  the 
surviving  group  immediately  after  the 
terminating  group  ceases  to  exi.st  (e.g., 
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under  section  1504(a)(3)  relating  to 
reconsolidation,  or  section  1504(c) 
relating  to  includible  insurance 
companies). 

[d]  Special  aUocation  of  basis 
adjustments  or  determinations.  If  a 
member  has  an  excess  loss  account  in 
shares  of  a  class  of  S's  stock  at  the  time 
of  a  basis  adjustment  or  determination 
under  the  Internal  Revenue  Code  with 
respect  to  other  shares  of  the  same  class 
of  S's  stock  owned  by  the  member,  the 
adjustment  or  determination  is  allocated 
first  to  equalize  and  eliminate  that 
member's  excess  loss  account.  For 
example,  if  P  owns  50  shares  of  S's  only 
class  of  stock  with  a  $100  basis  and  50 " 
shores  with  a  $100  excess  loss  account, 
and  P  contributes  $200  to  S  without 
receiving  additional  shares,  the 
"contribution  first  eliminates  P's  excess 
loss  account,  then  increases  P's  basis  in 
each  share  by  $1.  (If  P  transfers  the  $200 
.  in  exchange  for  an  additional  100  shares 
of  S's  stock  in  a  transaction  to  which 
section  351  applies,  P's  excess  loss 
account  is  first  eliminated,  and  P's  basis 
in  the  additional  shares  is  $100.)  See 
§  1.1502-32(c)  for  similar  allocations  of 
investment  adjustments  to  prevent  or 
eliminate  excess  loss  accounts. 

(e)  Anti-avoidance  rule.  If  any  person 
acts  with  a  principal  purpose  contrary 
to  the  purposes  of  this  section,  to  avoid 
the  effect  of  the  rules  of  this  seclion  or 
apply  the  rules  of  this  section  to  avoid 
the  effect  of  any  other  provi.sion  of  the 
consolidated  return  regulations, 
adjustments  must  be  made  as  necessar>- 
to  carry  out  the  purposes  of  this  section. 

(0  Predecessors  and  successors.  For 
purposes  of  this  section,  any  reference 
to  a  corporation  (or  to  a  share  of  the 
corporation's  stock)  includes  a  reference 
to  a  successor  or  predecessor  (or  to  a 
share  of  stock  of  a  predeces.sor  or 
successor),  as  the  context  may  require. 

(g)  Examples.  For  purposes  of  tne 
examples  in  this  section,  unless 
othervvipe  stated,  P  owns  all  of  the  only 
class  of  S's  stock  and  S  owns  all  of  the 
only  class  of  T's  stock,  the  stock  is 
owned  for  the  entire  year,  T  owns  no 
stock  of  lower-tier  members,  the  tax  year 
of  all  persons  is  the  calendar  year,  all 
persons  use  the  acdnial  method  of 
accounting,  the  facts  set  forth  the  only 
corporate  activity,  all  transactions  are 
between  unrelated  persons,  and  tax 
liabilities  are  disregarded.  The 
principles  of  this  section  are  illustnited 
by  the  following  examples. 

E.\timple  1.  Tn.xabltf  disposition  of  slock. 
(ii)  Facts.  V  has  a  S150  basis  in  Ss  stock,  and 
S  has  a  SlOO  basis  in  Ts  st<x;k.  For  Yoar  1. 
I'  has  S500  of  ordinary  incomp.  S  has  no 
income  or  ios.s,  and  T  has  a  S200  ordinary 
loss.  S  .sells  T's  stock  to  a  nonmnmbor  for  S-'iO 
hX  thi;  close  of  Year  1. 


(h)  Analysis.  Under  paragraph  (c)  of  this 
section,  the  sale  is  a  disposition  of  T's  stock 
at  the  close  of  Year  1  (the  day  of  the  sale). 
Under  §  1.1502-32{b),  Ts  loss  results  in  S 
having  a  SlOO  excess  loss  account  in  T's 
stock  immediately  before  the  sale.  Under 
paragraph  {b)(l)  of  this  section.  S  takes  into 
account  the  SlOO  excess  loss  account  as  an 
additional  SlOO  of^in  fix)m  the  sale. 
Consequently.  S  takes  into  account  a  S160 
gain  from  the  sale  in  determining  the  group's 
consolidated  taxable  income.  Under 
§  1.1502-32(b).  Ts  $200  loss  and  S's  $160 
gain  result  in  a  net  $40  decrease  in  P's  basis 
in  Ss  stock  as  of  the  close  of  Year  1 .  from 
SlSOtoSUO. 

(c)  Intercompany  sale  followed  bv  sale  to 
nonmember.  The  facts  are  the  same  as  in 
paragraph  (a)  of  this  Example  7,  except  that 
S  sells  Ts  stock  to  P  for  $60  at  the  close  of 
Year  1.  and  F  sells  Ts  stock  to  a  nonmember 
at  a  gyln  at  the  beginning  of  Year  5.  linder 
paragraph  (c)  of  this  section.  S's  sale  is 
Ueated  as  a  disposition  of  T's  stock  at  the 
close  of  Year  1  (the  day  of  the  sale).  Inder 
§1.1502-13  ard  paragraph  (b)(2)  of  this 
section.  S's  S160  gain  from  the  sale  is 
defemtd  and  taken  into  account  in  Year  5  as 
a  result  of  P's  sale  of  the  T  stock.  Under 

§  1.1502-32(b).  the  absorption  of  T's  S200 
loss  in  Year  1  results  in  P  having  a  S50  excess 
loss  account  in  Ss  stock  at  the  close  of  Year 
1.  In  Year  5.  S's  $160  gain  taken  into  account 
eliminates  P's  excess  loss  account  in  S's 
stock  and  increases  P's  basis  in  the  stock  to 
Si  10. 

(d)  Intercompany  distribution  followed  bv 
sole  to  a  nonmember.  The  facts  are  the  same 
as  in  paragraph  (a)  of  this  Example  1.  except 
that  the  value  of  the  T  stock  is  $60  and  S 
declares  and  distributes  a  dividend  of  all  ot 
the  T  stock  to  P  at  the  close  of  Year  l,  and 

P  sells  the  T  stock  to  a  nonmember  at  a  gain 
at  the  beginning  of  Year  5.  Under  paragraph 
(c)  of  this  section.  S's  distribution  is  treated 
as  a  disposition  ot  T's  stock  at  the  close  of 
Year  1  (the  day  of  the  distribution).  S's  SlOO 
excess  loss  account  in  T's  stock  is  treated  as 
additional  gain  under  se<;tion  311(b)  from  the 
distribution.  Under  §l.l502-14(a),Ps  basis 
in  the  T  stock  is  $60.  Under  §  1.1502-14. 
§  1.1 502-1 4T.  and  paragraph  (b)(2)  of  this 
section.  S's  $160  gain  from  the  di.stribution 
is  deferred  and  taken  into  account  in  Year  5 
as  a  resultof  P'.s. sale  of  the  T  stock  Under 
§1.1 50^-32(b),  Ts  S200  loss  and  S's  560 
distribution  result  in  P  having  a  SllO  excess 
loss  account  in  S's  stock  at  the  clf)sp  of  Year 
1.  In  Year  5.  S's  S160  gain  taken  into  account 
eliminates  P's  excess  loss  account  \n  S's 
stiff  k  and  increases  P's  basis  in  the  stock  to 
S50. 

Example  2.  Basis  determinations  under  the 
Internal  Hevenue  Code  in  interx'ompanv 
rrorfianizations.  (a)  Facts.  Powns  all  of  the 
stuck  of  S  and  T.  P  has  a  $150  Iwsis  in  S  s 
stock  and  a  SlOO  excess  loss  account  in  Ts 
stock.  P  transfers  T's  stock  to  S  without 
n*ei\  ing  additional  S  stock,  in  a  transa(  tion 
to  which  section  351  applies. 

(b)  Analysis,  lender  paragraph  (c)  of  this 
.section.  P's  transfer  is  treated  as  a  disposition 
of  Ts  stuck.  Under  section  351  and 
paragraph  (b)(2)  of  this  section,  P  does  not 
recognize  gain  from  the  disposition.  Under 
sei.lion  358  and  paragraph  (a)(2)(ii)  of  this 


section,  P's  SlOO  excess  loss  account  in  T's 
stock  decreases  P's  $150  basis  in  S's  stock  to 
S50.  In  additipn.  S  takes  a  SlOO  excess  loss 
account  in  T's  stock  under  seclion  362.  (If  P 
had  received  additional  S  stock,  paragraph 
(d)  of  this  section  would  not  apply  to  shift 
basis  from  P's  original  S  stock  because  the 
basis  of  the  original  stock  is  not  adjusted  or 
determined  as  a  result  of  the  contribution; 
but  paragraph  (d)  would  apply  to  shift  basis 
if  P  had  transferred  S's  stock  to  T  in  exchange 
for  additional  T  stock,  because  the  basis  of 
the  additional  T  stock  would  be  dete: .mined 
when  P  has  an  excess  loss  account  in  its 
original  T  stock.) 

(c)  Intercompany  merger  The  facts  arc  the 
same  as  in  paragraph  (a)  of  this  Example  2. 
except  that  T  merges  into  S  in  a 
reorganization  described  in  section 
368(a)(1)(A)  (and  in  section  3B8!a)(l)(D)),  and 
P  receives  no  additional  S  stock  in  the 
reorganization.  Under  section  354  ard 
paragraph  (b)(2)  of  this  section.  P  does  not 
recognize  gain.  Under  section  358  a^d 
paragraph  (a)(2)(ii)  of  this  sect!^;n.  '    ^SlOO 
excess  loss  account  in  Ts  stock  d.-     -ases  P  s 
$150  basis  in  the  S  stock  to  S50.  (Si   lilarly, 

if  S  merges  into  T  and  P  does  not  re  eive 
additional  T  stock.  Ps  $150  basis  in  S's  stock 
eliminates  P's  excess  loss  account  in  T's 
stock,  and  increases  P's  basis  in  Ts  «ock  to 
S50.) 

(d)  Liquidation  of  only  subsidmn-  Assume 
instead  that  P  and  S  are  the  only  members 
of  the  P  group,  P  has  a  SlOO  excess  loss 
account  in  S's  stock,  and  S  liquidates  in  a 
transaction  to  which  section  332  applies. 
Under  paragraph  (c)(2)  of  this  section,  the 
liquidation  is  not  a  deconsolidation  event 
under  paragraph  (c)(l)(ii)  of  this  section 
merely  because  P  is  the  only  rr.oiaining 
member.  I'nder  section  332  and  par.jgraph 
(b)(2)  of  this  section.  P  dc-^-s  not  reccgnize 
gain  I'nder  section  331(h).  P  succeeds  to  S's 
basis  in  the  assets  it  receives  from  S  in  the 
liquidation.  (P  wciuld  also  not  recognize  gain 
if  P  transferred  all  of  its  assets  (inrliidingS's 
stfKk)  to  S  in  a  re(>rp.jMiz,ition  to  which 
section  361(a)  applied.  ))ff.niise  S  v.nald  be 

a  sucxessor  to  P  under  p;;ngr.iph  (f) :  if  this 
section.) 

Example 3  Sociipn  :i.-ii  riistributic.-i  of 
stock  with  an  excesf  la:  arcnunt  (ui  Facts 
P  has  a  $30  exce>s  loss  acrtii;r.t  i;-;  S's  stock, 
and  S  has  a  $90  excess  i.iss  nrrount  in  T's 
stock.  S  distributes  the  T  sro(.k  to  P  ir.  a 
transaction  to  which  section  353  applies,  and 
neilher  P  nor  S  recr><^ni7.es  a."y  gnin  oi  loss. 
At  the  time  of  the  distrlbislion.  th'>  T  stock 
represents  33".,  of  the  vaUie  ...'the  S  stock. 
Following  the  tlistr-inition,  P's  basis  in  the  S 
stock  is  allocated  under  §  1.. 158-2  in 
proportion  to  tlie  fair  r-arket  \.'il:i(>s  of  the  S 
stock  and  theT  stcxk 

(l>)  .Analysis.  Under  pHragraph  (<  )  of  this 
St  f  tion.  S's  distribntion  of  the  T  sKk  k  is 
treated  as  a  disposition.  I  'nder  section  355(c) 
and  paragraph  il'IC)  of  this  vtxtion.  S  does 
not  recognize  a'.y  gain  from  the  distrif  ution. 
Under  section  358,  S's  cxcirss  loss  account  in 
the  T  stork  is  eliminated,  and  P's  S30  trxcess 
loss  account  in  the  S  sto<  k  is  trifaied  as  basis 
allocated  between  the  S  sliK  k  and  the  T  stock 
based  on  their  n'lative  values.  Conseqr.ently, 
P  has  a  S20  excess  loss  ac  count  in  the  S  stock 
and  a  SlO  excess  loss  account  ir.  the  T  stock. 


I 
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(If  P  had  a  S30  basis  rather  than  a  S30  excess 
loss  account  in  the  S  stock,  S  would  not 
recognize  gain,  its  excess  loss  account  in  the 
T  stock  would  be  eliminated,  aild  P's  basis 
in  the  stock  of  S  and  T  would  be  $20  and 
$10,  respectively.) 

(c)  Section  355  distribution  to  noninember. 
The  facts  are  the  same  as  in  paragraph  (a)  of 
this  Example  3,  except  that  P  also  distributes 
the  T  stock  to  its  shareholders  in  a 
transaction  to  which  section  355  applies. 
Under  paragraph  (c)  of  this  section,  P's 
distribution  is  treated  as  a  disposition  of  T's 
stock.  Under  paragraph  (b)(2)  of  this  soction, 
because  P's  disptosition  is  described  in 
paragraph  (c)(l)(ii)  of  this  section,  P's  SIO 
excess  loss  account  in  the  T  stock  must  bo 
taken  into  account  at  the  time  of  the 
distribution,  notwithstanding  the 
nonrecognition  rules  of  section  355(c). 

Example  4.  Deconsolidation  of  a  membfr. 
(a)  Facts.  P  has  a  S50  excess  loss  account  in 
S's  stock,  and  S  has  a  SlOO  excess  loss 
account  in  T's  stuck.  T  issues  additional 
stock  to  a  nonmeraber  and,  as  a  consequence. 
T  becoini -:  a  nonmember. 

(b)  Anahsis.  Under  paragraph  (c)(2)  of  this 
section,  S  is  treated  as  disposing  of  T's  stock 
immediately  before  T  becomes  a  nonmember. 
Under  paragraph  (b)(1)  of  this  section,  S  takes 
into  account  its  $100  excess  loss  account  as 
gain  from  the  sale  or  exchange  of  T's  stock. 
Under  §1.1502-32{b)  of  this  section.  Ss  SlOO 
gain  eliminates  P's  excess  loss  account  in  Ss 
stock  and  increases  P's  basis  in  S's  stock  to 
S.50. 

(c)  Deconsolidation  of  a  higher-tier 
member.  The  fects  are  the  same  as  in 
paragraph  (a)  of  this  Example  4.  except  that 
S  (rather  than  T)  i.ssues  the  stock  ami,  as  a 
consequence,  both  S  and  T  become 
nonmembers.  Under  paragraph  (c)(2)  of  this 
section,  P  is  treated  as  disposing  of  S's  stock 
and  S  is  treated  as  disposing  of  T's  stork 
i;nmediatcly  before  S  and  T  become 
nonmembers.  Under  §  1.1502-32(b)  and 
paragraph  (b)(3)  of  this  section,  because  S 
and  T  become  noiunemlwrs  in  the  same 
transaction  and  T  is  the  lower-tier  membnr, 

S  is  first  treated  under  paragraph  (b)(  I )  of  this 
section  as  taking  into  account  its  SlOO  ex<.ess 
loss  account  as  gain  from  the  sale  or 
exchange  of  T's  stock.  Under  §  1.1502-32(b), 
Ss  $100  gain  eliminates  P's  excess  loss 
.'II  count  in  S's  stock  and  increases  P's  Iwisis 
in  S's  stock  to  S50  immodiatoiy  befor*;  S 
l;iH;omes  a  nonmember.  Thus,  only  S  s  SlOO 
gain  is  taken  into  account  in  the 
determination  of  the  group's  JonsdliiLittul 
taxable  income. 

(d)  Intercompany  gain  and 
deconsolidation.  The  facts  are  the  same  as  in 
paragraph  (c)  of  this  Example  4.  except  thnl 
T  has  S30  of  gain  that  is  defeimd  under 

fi  1.1502-13  and  taken  into  account  in 
determining  consolidated  taxable  income 
immediately  before  T  becomes  a  non.meinber. 
Under  §1.1502-32(b).TsS30'',ain  decreases 
Ss  excess  loss  account  in  T  s  stock  from  SlOO 
to  S70  immediately  before  S  is  treated  .js 
disposing  of  T's  stock.  Under  paragraph  (b)(1) 
of  this  section,  S  is  treated  as  taking  into 
account  its  $70  excess  loss  account  as  jiain 
from  the  disposition  of  T's  stixrk.  Under 
*)  1.1502-32(b).  S's  S70  gain  from  the  exci'ss 
loss  account  and  T's  S30  deferred  gain  that 


is  tr.ken  into  account  eliminate  P's  S50  excess 
loss  account  in  S's  stock  and  increase  P's 
basis  In  S's  stock  to  S50  immediately  btiforo 
S  becomes  a  nonmember. 

Example  5.  Worthlessness.  (a)  Fat  fs.  P 
f'  irms  S  with  a  SI  50  contribution,  and  S 
borrows  $150.  For  Year  1.  S  has  a  S50 
ordinary  loss  that  is  carried  over-as  part  of 
the  group's  consolidated  net  operating  loss.  • 
For  'V'ear  2,  P  has  $160  of  ordinary  income, 
and  S  has  a  S160  ordinary  loss.  Under 
§  l.l.'502-32(b),  S's  loss  results  in  P  having  a 
,S10  excess  loss  account  in  S's  stock.  During 
Year  3,  'he  value  of  S's  assets  (w  ithoiu  taking 
S's  liabilities  into  account)  co.atinues  to 
decline  and  S's  stock  becomes  worthless 
within  the  meaning  of  section  165Cg) 
(without  taking  into  account  §  1.1502-80(c)). 
For  Year  4,  S  has  SIO  of  ordinary  income. 

(b)  Anahais.  Under  paragraph  ((.)(l](iii)(A) 
of  thi*  section,  P  is  nut  treated  as  disposing 
1)1  S's  stoi  k  in  Year  3  solely  because  S's  stock 
becortcs  worthless  within  the  meaning  of 
section  165(g)  (taking  S's  liabilities  into 
account).  In  addition,  because  5's  stock  is  not 
treated  hs  worthless,  section  ,3f.JV„H4)(D) 
does  tot  prevent  the  Year  1  coiisolidated  not 
operating  loss  carryover  from  offsetting  S's 
SIO  of  income  in  Year  4. 

(c)  Discharge  of  indebtedness.  The  facts  are 
the  same  as  in  paragraph  (a)  of  this  Example 
5.  except  that,  instead  of  S's  stock  becoming 
worthle.ss  within  the  meaning  of  section 
1*55(g).  S  s  creditor  discharges  S40  of  S's 
indolilcdness  during  Year  3,  S  is  insolvent  by 
r.'.ore  than  S40  before  the  discharge,  the 
i)isch8r;;e  is  excluded  from  the  P  group's 
gross  income  under  section  108(a),  and  S40 
if  the?  S50  consolidated  net  op)erating  loss 

<  arrvover  attributable  to  S  is  eliminated 
under  section  1031b).  Under  §  1.1502- 
32(b)(3)(ii)(C),  S's  S40  of  discharge  income  is 
tieattid  as  tax-exempt  income  because  there 
i.s  a  corresponding  d«'croasc  under  §1.1502- 
."'2(b)t})(iii)  for  elimination  of  the  loss 
carryover.  Under  paragraph  (c)(l)(iii)(B)of 
this  sectii^n,  P  is  treated  as  disposing  of  S's 
stock  if  the  amount  discharged  is  not 
iiicluded  IT)  gross  income  and  is  not  treated 
;.s  tax-exempt  income  under  §  1.1502- 
:<2(b)(.'))(ii)(C).  Brt.ause  the  discharge  is 
tiflatod  as  tax-exempt  inoniB,  P  is  not  treated 
iis  disposing  of  .S's  sto<:k  by  reason  of  the 
disclierge. 

E.xample  fi.  Avoiding  worthh'ssness.  (a) 
f  (irf.s-;  P  fr.rms  S  with  a  SiOO  contribution 
a;.d  ,*>  borrows  S150.  For  Years  1  through  5. 
S  has  a  S210  ordinarv  loss  that  is  absorbed 
I?"  the  y.M^'P.  Under  t)  1.1 502-32;b).  S's  loss 
ri'sulfc  in  P  having  a  SllO  excess  loss  account 
in  S'lstcx.k.  S  defaults  on  the  indtibtedness, 
but  tlio  creditor  docs  not  discharge  the  debt 
(ir  initiate  collection  prix-edures).  At  the 
I''  ginning  of  Year  6.  S  (eases  any  subslantial 
i>|)er:»lii)ns  with  -inspect  to  the  assets,  but 
miintiins  their  ownership  with  a  principal 
!•  :rpose  to  avoid  P's  taking  into  aci  ount  its 
e\i  tsf;  loss  account  in  .S's  stock. 

(b)irt;?r;.V.',)i-.  Under  parag,-aph  (c)(l)(i:i)(A) 
111  this  sei  lion.  P's  excess  loss  aci  ount 
crdinpriiy  is  taken  into  account  at  the  time 
s'.ihstantiaily  all  of  S's  assets  are  treated  as 
disposed  of.  abandoned,  or  destroyed  for 
FedeRil  income  tax  purposes.  U'niier 
|5.iraH^aph  (e)  of  this  section,  however,  .S's 
asset!  iire  not  taken  into  aii.ount  at  the 


bnginning  of  Year  6  for  purposes  of  applying 
paragraph  (c)(1)(iii)(A)  of  this  section. 
Consequently,  S  is  treated  as  worthless  at  the 
beginning  of  Year  6,  and  P's  $110  excess  loss 
account  is  taken  into  account. 

(h)  Effective  date—[l)  Application. 
This  section  applies  with  respect  to 
determinations  of  the  basis  of  (including 
an  excess  loss  account  in)  the  stock  of 
a  member  in  consolidated  return  years 
beginning  on  or  after  January  1, 1995.  If. 
this  section  applies,  basis  (and  excess 
loss  accounts)  must  be  determined  or 
redetermined  as  if  this  section  were  in 
effect  for  all  years  (including,  for 
ftx.imple,  the  consolidated  return  years 
of  another  "consolidated  group  to  the 
e.vtent  adjustments  during  those 
consolidated  return  years  are  still 
rKflected).  Any  such  determination  or 
redetermination  does  not,  however, 
affect  any  prior  period. 

(2)  Dispoaitinns  of  stock  before 
effective  date — (i)  In  general.  If  P  was 
treated  as  disposing  of  stock  of  S  in  a 
tax  year  beginning  before  January  1 , 
1995  (including,  for  example,  a  deemed 
disposition  because  S  was  worthless) 
under  the  rules  of  this  section  then  in 
effect,  the  amount  of  P's  income,  gain.  ' 
deduction,  or  loss,  and  the  stock  basis 
reflected  in  that  amount,  are  not 
redetermined  under  paragraph  (h)(1)  of 
this  section.  See  paragraph  (h)(3)  of  this 
suction  for  the  applicable  rules. 

(ii)  Intercompany  amounts.  For 
purposes  of  this  paragraph  (h)(2),  a    - 
disposition  does  not  include  a 
transaction  to  which  §  1.1502-13, 
til.l.502-13T,  §1.1502-14,  or  §1.1502- 
141  applies.  In.stead,  the  transaction  is, 
deemed  to  occur  as  the  income,  gain, 
deduction,  or  loss  (if  any)  is  taken  into 
or.count. 

(3)  Pr/or /oiv.  For  prior 

d  iterminations,  see  prior  regijlations 
under  section  1502  as  in  ef.»^Brt  with 
respect  to  the  determination.  See,  e.g., 
t;  1.1502-19  as  contained  in  the  26  CFR 
part  1  edition  revised  as  of  April  1, 
r}94. 

Par.  10.  Section  1.1502-20  is 
emended  as  follows: 

1.  Paragraphs  (a)(1)  and  (a)(3)(ii)  are 
revised, 

2.  The  last  sentence  of  paragraph 
( >){4)  is  removed. 

3.  The  introductory  text  in  paragraph 
(n)(5)  is  revised. 

4.  In  paragraph  (a)(5),  paragraph  (iii) 
in  Example  6  is  removed. 

5.  The  Inst  sentence  of  paragniph 
(!i)(4)  is  removed. 

6.  In  paragraph  (b)(fi),  the  last 
sentence  of  paragraph  (iv)  in  Example  5 
ir.  re\'isod. 

7.  Para;^raphs  ((:)(!)  (i)  and  (ii)  are 
r{  visod. 
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8.  Paragraphs  (c)(2)(i)(A){I).  (B).  and 
(D)  are  revised. 

9.  The  first  sentence  of  the  concluding 
text  of  paragraph  (c)(2)(i)  appearing 
immediately  after  paragraph  (c)(2)(i)(D) 
is  revised. 

10.  Paragraphs  (c)(2)  (ii)  and  (iii)  are 
revised. 

11.  Paragraph  (c)(2)(vii)  is  added. 

12.  Paragraph  (c)(4)  is  amended  as 
follows: 

a.  The  heading  for  Example  1  and 
paragraphs  (ii)  and  (iii)  of  Example  1  are 
revised. 

b.  Example  2  is  revised. 

c.  The  fifth  sentence  of  paragraph  (i) 
of  Example  3  is  revised. 

d.  Paragraphs  (ii)  and  (iii)  of  Example 
3  are  revised. 

e.  Paragraph  (ii)  of  Example  6  is 
revised. 

f.  Example  7  is  revi.sed. 

13.  Paragraph  (e)(3)  is  amended  as 
follotvs: 

a.  Example  1  isjevised. 

b.  Example  2  is  amended  by  replacing 
the  reference  to  "§  1.267(0-2T(d)(2)"  in 
paragraph  (ii)  with  "section  267(fl". 

c.  Example  8  is  removed. 

14.  Paragraph  (0  is  revised. 

15.  Paragraph  (g)(3)  is  removed,  and 
paragraph  (g)(4)  is  redesignated  as 
paragraph  (g)(3). 

16.  Newly  designated  paragraph  (g)(3) 
is  amended  by  revising  paragraphs  (i) 
and  (iii)  of  Example  1.  paragraphs  (i) 
and  (iv)  of  Example  2.  and  paragraph 
(iv)  of  Example  3. 

17.  The  added  and  revised  provisions 
read  as  follows: 

§1.1502-20    Loss  disallowance. 

(a)  Loss  disallowance— [1)  General 
rule.  No  deduction  is  allowed  for  any 
loss  recognized  by  a  member  with 
respect  to  the  disposition  of  stock  of  a 
subsidiary.  See  also  §§  1.1 502-1 5(b) 
istock  losses  attributable  to  certain  pre- 
1966  distributions)  and  1.1502-8G(c) 
(deferring  the  treatment  of  stock  of 
members  as  worthless  under  section 
165(g)). 


(3)*   •   * 

(ii)  Overriding  events.  For  purposes  of 
paragraph  (a)(3)(i)  of  this  section,  the 
following  are  overriding  events: 

(A)  The  stock  ceases  to  be  owned  by 
a  member  of  the  consolidated  group. 

(B)  The  stock  is  canceled  or  redeemed 
(regardless  of  whether  it  is  retired  or 
held  as  treasury  stock). 

(C)  The  stock  is  treated  as  disposed  of 
under  §  1.1502-19(c)(l)(ii)(B)  or 
(c)(l)(iii). 

*        •        •        •        « 

(5)  Examples.  For  purpo.ses  of  the 
examples  in  this  section,  unless 


otherwise  stated,  all  corporations  have 
only  one  class  of  stock  outstanding,  all 
groups  file  consolidated  returns  on  a 
calendar-year  basis,  the  facts  set  forth 
the  only  corporate  activity,  all 
transactions  are  between  unrelated 
persons,  and  tax  liabilities  are 
disregarded.  The  basis  of  each  asset  is 
the  same  for  determining  earnings  and 
profits  adjustments  and  taxable  income. 
References  to  the  investment  adjustment 
system  are  references  to  the  rules  of 
§§  1.1502-19.  1.1502-32  and  1.1502-33. 
The  principles  of  this  paragraph  (a)  are 
illustrated  by  the  following  examples. 

*  •        *        •        » 

(b)  •  •   *    .  . 
(6)  •  •  • 

•  *        »        •        » 
Example  5.  *   *   • 

(iv)  *   •   •  However,  the  subsequent 
deconsolidation  of  the  T  stock  is  an 
overriding  r.vent  under  paragraph  (a)(3)(:i)  of 
this  .section,  and  paragraph  (a)(1)  of  this 
settion  applies  to  the  loss  immediatelv  before 
the  deconsolidation.  ' 


(c)  *    •    •  • 

(1)*    *    * 

(i)  Extraordinary  gain  dispositions. 
The  amount  of  income  or  gain  (or  its 
equivalent),  net  of  directly  related 
expenses,  that  is  allocated  to  the  share 
from  extraordinary  gain  dispositions. 

(ii)  Positive  investment  adjustments. 
The  amount  of  the  positive  adjustment 
(if  any)  with  respect  to  the  share  under 
§  1.1502-32  for  each  consolidated  return 
year,  but  onlfio  the  extent  the  amount 
exceeds  the  amount  described  in 
paragraph  (c)(l)(i)  of  this  section  for  the 
year. 

•  *         *         *         • 
(2).    .    . 

(i).    .    . 

(A)*   •   * 

( 7)  A  capital  asset  as  defined  in 
section  1221  (determined  without  the 
application  of  any  other  rules  of  law). 

•  *        *        »        • 

(B)  A  positive  section  481(a) 
adjustment. 

•  •        *        •        » 

(D)  Any  other  event  (or  item) 
identified  in  guidance  published  in  the 
Internal  Revenue  Bulletin. 
An  extraordinary  gain  disposition  is 
taken  into  account  under  paragraph 
(c)(l)(i)  of  this  section  only  if  it  occurs 
on  or  after  November  19.  1990.  •   *   * 

(ii)  Positive  investment  adjustments. 
For  purposes  of  paragraph  (c)(l)(ii)  of 
this  section,  a  positive  adjustment  under 
§  1.1502-32  is  the  sum  of  the  amounts 
under  §  1.1502-32(b)(2)  (i)  through  (iii) 
for  the  consolidated  return  year  (the 
adjustment  determined  without  taking 
distributions  into  account).  However. 


amounts  included  in  any  loss  carryover 
are  taken  into  account  in  the  vear  they 
arise  rather  than  the  year  absorbed. 

(iii)  Applicable  amounts.  Amounts 
are  described  in  paragraphs  (c)(l)(i)  and 
(ii)  of  this  section  only  to  the  extent  they 
are  reflected  in  the  basis  of  the  share, 
directly  or  indirectly,  immediately 
before  the  disposition  or 
deconsolidation.  For  this  purpose,  an 
amount  is  reflected  in  the  basis  of  a 
share  if  the  share's  basis  would  have 
been  different  without  the  amount. 
However,  amounts  included  in  anv  loss 
carryover  are  taken  into  account  in  the 
year  they  arise  rather  than  the  year 
absorbed. 

•  *        •        .        . 

(vii)  Disallowance  amounts  applied 
only  once.  The  amounts  described  in 
paragraph  (c)(1)  of  this  section  are  not 
applied  more  than  once  to  disalitiw  a 
loss,  reduce  basis,  or  reattribute  l(!ss 
under  this  section. 

•  »        »        »        . 
(4)  .    .    . 

Example  1.  Allowable  lost:  attrihtitahle  I,, 
lost  built-in  gain.  *   *    • 

(ii)  The  amount  of  the  SlOO  loss  disallmved 
under  paragraph  (a)(1)  of  this  section  may  r.(rt 
exceed  the  amount  determined  under 
paragraph  (c)(1)  of  this  section,  I'nd.jr 
paragraphs  (c)(2)  (i)  and  (iii)  of  this  section. 
Ts  S40  gain  is  from  an  extraordinar\-  gain 
disposition  and  the  amount  is  reflected  in  thi; 
basis  of  the  T  stock  under  §  l.l,S02-32 
immediately  before  the  disposition.  Thus,  the 
gain  is  described  in  paragraph  (c)(l)(i)  of  this 
section.  Because  this  amount  is  the  onlv 
amount  described  in  paragraph  (c)(1)  of  this 
section,  the  amount  of  P's  SlOO  loss  that  is 
disallowed  under  paragraph  (a)(1)  of  this 
section  is  limited  to  S40.  (No  amount  is 
described  m  paragraph  (c)(l)(ii)  of  this 
section  because  the  amount  of  Ts  positive 
investment  adjustments  does  not  exceed  the 
amount  included  under  paragraph  (c)(l)(i)  of 
this  section.) 

(iii)  The  results  would  be  the  same  if  the 
asset,  instead  of  being  owned  by  T,  is  owne<i 
by  a  partnership  in  which  T  is  a  partner  and 
T  is  allocated  the  S40  of  gain  under  section 
704(b).  Inder  paragraphs  (c)(2)  (i)  and  (iii)  v.i 
this  section.  Ts  S40 gain  is  ftom  an 
extraordinary  gain  disposition,  and  the  gain 
is  reflected  in  the  basis  of  the  T  stm  k  imder 
§1.1502-32  immediately  before  the 
disposition. 

Example  2.  Extraordman,  gain 
dispositions,  (i)  IndividualA  forms  T.  I'  buys 
all  the  stock  of  T  from  .^  for  SlOO  in  Year  1.' 
and  T  becomes  a  meml)er  of  the  P  group.  T 
owns  a  capital  asset,  assist  1,  with  a  basis  of 
SO  and  a  value  of  SlOO.  T  sells  asset  1  for 
SlOO  in  Year  1  and  invests  the  proceeds  in 
a  trade  or  business  asset,  asset  2.  For  Year  2, 
asset  2  produces  S20  of  gross  operating 
income  and  S20  of  cost  recoverv  deductions 
On  D»>f  eml>er  31  of  Year  2.  asset  2  has  an  S80 
adjusted  basis  and  T  disposes  of  asset  2  for 
S85:  however,  because  T  incurs  520  of 
expenses  dinf;tly  rrlated  to  the  sale  of  asset 
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2,  the  disposition  produces  a  $15  loss  that  is 
taken  into  account  in  the  determination  of 
taxable  income  or  loss  under  §  1.1502- 
32(b)(2)(i)  (the  loss  oHsets  T's  SIO  of 
operating  income  for  Year  2,  as  well  as  S5  of 
operating  income  of  P  in  that  year).  Under 
the  investment  adjustment  system,  P's  basis 
in  the  T  stock  increases  by  $95,  to  Si  95, 
because  T  has  $110  of  income  and  a  SIS  loss. 
P  sells  the  T  stock  for  $95  in  Year  5  and 
recognizes  a  $100  loss. 

(ii)  Under  paragraphs  (c)(2)  (i)  and  (iii)  of 
this  section,  the  $100  gain  from  the 
disposition  of  asset  1  is  from  an 
extraordinary  gain  disposition  and  is 
reflected  in  the  basis  of  the  T  stock.  Thus,  the 
gain  is  described  in  paragraph  (c)(l)(i)  of  this 
section.  The  sale  of  asset  2  is  not  taken  into 
account  under  paragraph  (c)(l)(i)of  this 
section  because,  net  of  directly  related 
expenses,  T  does  not  have  income  or  gain 
from  the  sale.  (No  amount  is  described  under 
paragraph  (c)(l)(ii]  of  this  section  because  T's 
positive  investment  adjustments  are  taken 
into  account  under  paragraph  (c)(l)(i)  of  this 
section.)  Because  the  $100  amount  described 
under  paragraph  (c)(l)(i)  of  this  section 
equals  P's  $100  loss  from  the  disposition  of 
the  T  stock,  all  of  the  loss  is  disallowed. 

Example  3."  •  *  (i)  *  *  *  T  invests  the 
operating  income  in  another  asset  that 

produces  a  $25  operating  loss  for  Year  2. 

•  •  * 

(ii)  Under  paragraph  (c)(l)(ii)  of  this 
section,  the  SlOO  of  income  from  Year  1  is 
a  positive  investment  adjustment  The 
amount  is  not  reduced  by  the  $25  operating 
loss  for  Year  2.  Because  the  $100  amount 
described  under  paragraph  (c)(l)(ii)  of  this 
section  equals  S's  $100  loss  firom  the 
disposition  of  the  T  stock,  all  of  the  loss  is 
disallowed. 

(iii)  Under  paragraph  (c)(2)(iv)  of  this 
section,  the  results  would  have  been  the 
same  if,  priOT  to  the  decline  in  the  value  of 
the  first  asset  (the  value  of  the  T  stock  was 
S200,  $100  cash  and  a  $100  asset),  S  had  sold 
the  T  stock  to  P  for  $200  at  no  gain  or  loss, 
and  P  then  sold  the  T  stock  to  an  unrelated 
buyer  for  $75  (after  Xhe  $100  decline  in  the 
value  of  the  asset  and  the  $25  operating  loss) 
and  recognized  a  $100  loss.  T  had  $100  of 
income  that  resulted  in  a  positive  adjustment 
under  the  investment  adjustment  system  and 
is  reflected,  within  the  meaning  of  paragraph 
(c)(2)(iii)  of  this  section,  in  the  basis  of  the 
T  stock.  The  income  and  investment 
adjustments  with  respect  to  the  T  stock  are 
not  reduced  or  eliminated  for  purposes  of 
paragraph  (c)(l)(il)  of  this  section  by  reason 
of  P's  purchase  of  the  stock,  because  P  is  a 
person  related  to  S  within  the  meaning  of 
section  267(b). 

•  *         *         •         » 

Example  6.  *  •  • 

(ii)  Although  T  has  a  $100  gain  from 
extraordinary  gain  dispositions,  the  gain  is 
not  reflected  in  P's  basis  in  the  T  stock 
within  the  meaning  of  paragraph  (c)(2)(iii)  of 
this  section.  P's  basis  reflects  the  stock's 
value  at  the  time  of  P's  purchase,  and  is 
determined  without  regard  to  whether  T 
recognized  the  gain  before  the  purchase. 
Thus,  no  part  of  Ts  gain  is  described  in 
paragraph  (c)(1)  of  this  section,  and  no  part 
of  the  $20  loss  is  disallowed  under  paragraph 


(a)  of  this  section.  (For  rules  that  apply  if  A 
and  P  are  related  persons,  see  paragraph 
(c)(2)(iv)  of  this  section.) 

Example  7.  Adjustments  to  stock  basis 
under  applicable  rules  of  law.  (i)  Individual 
A  forms  T,  and  T's  assets  subsequently 
appreciate.  T  borrows  $100  on  a  nonrecourse 
basis  secured  by  the  appreciated  assets.  P 
buys  all  of  the  stock  of  T  from  A  for  $150. 
After  becoming  a  member  of  the  P  group,  T 
has  a  SlOO  operating  loss  that  is  absorbed  in 
the  determination  of  consolidated  taxable 
income  and  P's  basis  in  the  T  stock  is 
reduced  to  $50  under  §  1.1502-32.  Because 
T's  assets  have  declined  in  value,  T's 
creditors  discharge  $60  of  T's  indebtedness. 
The  $60  discharge  is  not  included  in  T's 
gross  income  under  section  108(a),  but  no 
attributes  are  reduced  under  section  108(b). 

(ii)  Under  paragraph  {c)(2)(i)  of  this 
section,  the  discharge  of  indebtedness  is  an 
extraordinary  gain  disposition.  Under 
§  1.1502-32(b)(3)(ii),  however,  the  $60 
discharge  of  indebtedness  is  not  treated  as 
tax-exempt  income  that  increases  P's  basis  in 
the  T  stock.  Consequently,  under  paragraph 
(c)(2)(iii)  of  this  section.  T's  discharge  of 
indebtedness  income  is  not  reflected  in  P's 
basis  ifi  the  T  stock.  Thus,  there  is  no  amount 
under  paragraph  (c)(1)  of  this  section. 

(iii)  The  facts  ai#  the  same  as  in  paragraph 
(i)  of  this  Example,  except  that  $60  of  T's 
operating  loss  is  not  absorbed  and  is 
included  in  a  consolidated  net  operating  loss 
that  is  carried  over  under  §  1.1502-21,  and 
the  $60  is  eliminated  from  the  carryover 
under  section  108(b)  as  a  result  of  T's 
discharge  of  indebtedness.  The  absorption  of 
$40  of  T's  loss  reduces  P's  basis  in  the  T 
stock  from  $150  to  $110.  The  $60  discharge 
of  indebtedness  is  treated  as  tax-exempt 
income  that  increases  P's  basis  in  the  T  stock, 
and  the  $60  attribute  reduction  is  treated  as 
a  noncapital,  nondeductible  expense  that 
reduces  P's  basis  in  the  T  stock.  Thus,  P's 
basis  ia  T's  stock  remains  $110  following  the 
discharge  and  attribute  reduction.  Because 
P's  basis  is  $110,  rather  than  $50,  the 
discharge  of  indebtedness  income  is  reflected 
in  P's  basis  for  purposes  of  paragraph 
(c)(2)(iii)  of  this  section.  Thus,  the  amount 
under  paragraph  {c)(l)(i)  of  this  section  is 
$60. 
•         *         •         •         • 

(e)-  •  • 

(3)*   •   • 

Example  1.  Shifting  of  value,  (i)  P  buys  all 
the  stock  of  T  for  $100,  and  T  becomes  a 
member  of  the  P  group.  T  has  an  asset  with 
a  basis  of  $0  and  a  value  of  $100.  With  the 
view  described  in  paragraph  (e)(1)  of  this 
section.  P  transfers  land  with  a  value  of  SlOO 
to  T  in  exchange  for  preferred  stock  with  a 
$200  redemption  price  and  liquidation 
preference.  The  $100  redemption  premium 
(the  ew:e8s  of  the  $200  redemption  price  over 
the  $100  issue  price)  ultimately  increases  the 
value  ef  the  preferred  stock  from  $100  to 
$200  (end  decreases  the  value  of  the  common 
stock).-T  sells  the  built-in  gain  asset  for  $100, 
and  P'«  aggregate  basis  in  S's  common  and 
preferred  stock  increases  to  $300.  In  addition, 
as  a  result  of  a  cumulative  redetermination 
under  §  1.1502-32(c)(4),  P's  basis  in  the  T 
preferred  stock  increases  from  SlOO  to  $200 
and  P's  basis  in  the  common  stock  remains 


$100.  P  subsequently  sells  the  common  stock 
at  a  loss. 

(ii)  Under  section  305,  the  redemption 
premium  is  treated  as  a  distribution  of 
property  to  which  section  301  applies.  Under 
§§  1.1502-14  and  1.1502-32,  P's  aggregate 
basis  in  the  preferred  and  common  stock  is 
unaffiected  by  the  deemed  distributions. 

(iii)  P's  loss  on  the  sale  of  the  common 
stock  is  disallowed  under  paragraph  (e)(1)  of 
this  section.  This  disallowance  prevents  the 
preferred  stock  from  shifting  value  and  stock 
basis  adjustments  from  the  common  stock  to 
avoid  the  disallowance  of  loss  under  this 
section. 
•         *         ♦         »         » 

(f)  No  tiering  up  of  certain 
adjustments — (1)  General  rule.  If  the 
basis  of  stock  of  a  subsidiary  (S)  owned 
by  a  another  member  (P)  is  reduced 
under  this  section  on  the 
deconsolidation  of  the  S  stock,  no 
corresponding  adjustment  is  made 
under  §  1.1502-32  to  the  basis  of  the 
stock  of  P  if  there  is  a  disposition  or 
deconsolidation  of  the  P  stock  in  the 
same  transaction.  If  there  is  a 
disposition  or  deconsolidation  in  the 
same  transaction  of  less  than  all  the 
stock  of  P,  appropriate  adjustments 
must  be  made  under  §  1.1502-32  with 
respect  to  P  (and  any  higher-tier  - 
members). 

(2)  Example.  The  principles  of  this 
paragraph  (f)  are  illustrated  by  the 
following  example. 

Example,  (i)  P,  the  common  parent  of  a 
group,  owns  all  the  stock  of  S,  S  owns  all  the 
stock  of  Si,  and  Si  owns  all  the  st(Jck  of  S2. 
P's  basis  in  the  S  stock  is  $100,  S's  basis  in 
the  Si  stock  is  $100,  and  Si's  basis  in  the  S2 
stock  is  $100.  In  Year  1,  S2  buys  all  the  stock 
of  T  for  $100.  T  has  an  asset  with  a  basis  of 
$0  and  a  value  of  SlOO.  In  Year  2,  T  sells  the 
asset  for  $100.  Under  the  investment 
adjustment  system,  the  basis  of  each 
subsidiary's  stock  increases  from  $100  to 
$200.  In  Year  6,  S  sells  all  the  stock  of  Si 
for  $100  to  A,  an  individual,  and  recognizes 
a  loss  of  $100.  SI,  S2,  and  T  are  not  members 
of  a  consolidated  group  immediately  after  the 
sale  because  the  new  Si  group  does  not  file 
a  consolidated  return  for  its  first  tax  year. 

(ii)  Under  paragraph  (aHl)  of  this  section, 
no  deduction  is  allowed  to  S  for  its  loss  from 
the  sale  of  the  Si  stock.  Under  §  1.  J502- 
32(b)(3)(iii),  S's  disallowed  loss  is  treated  as 
a  noncapital,  nondeductible  expense  for  Year 
6  that  reduces  P's  basis  in  the  S  stock.  (Under 

5  1.1502-33,  S's  earnings  and  profits  for  Year 

6  are  reduced  by  the  amount  of  S's 
disallowed  loss  for  earnings  and  profits 
purposes  and.  under  S  1.1502-33(b),  this 
reduction  is  reflected  in  P's  earnings  and 
profits.) 

(iii)  Under  paragraphs  (bMD  and  (fMD  of 
this  section,  because  the  stock  of  T  and  S2 
are  deconsolidated  as  a  result  of  S's  sale  of 
the  Si  stock,  the  basis  of  their  stock  must  be 
reduced  immediately  before  the  sale  from 
$200  to  $100  (the  value  immediately  before 
the  deconsolidation).  Under  §  1.1502- 
32(b)(3)(iii),  the  basis  reductions  are  treated 
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as  n«ncapital.  nondeductible  expenses  for 
Year  6.  Under  paragraph  (0(2)  of  this  section, 
however,  because  the  S2  stock  is 
deconsolidated  in  the  same  transaction,  the 
basis  reduction  to  the  T  stock  does  not  tier 
up  under  §  1.1502-32(a)(3).  Similarly, 
because  the  Si  stock  is  disposed  of  in  the 
same  transaction,  the  basis  reduction  to  the 
S2  stock  also  does  not  tier  up.  (Comparable 
treatment  applies  for  purposes  of  earnings 
and  profits  under  §  1.1502-3.1.) 

(8)  *   *  ' 

(ar  •  • 

Example  I.  *   •   *  (i)  P.  the  common  parent 
of  a  group,  forms  S  with  a  $100  contribution. 
For  Year  1.  S  has  a  S60  operating  loss  that 
is  not  absorbed  and  is  included  in  the  groups 
consolidated  net  operating  loss  that  is  carried 
over  under  §  1.1502-21.  Under  §  1.1502- 
32(b)(3)(i).  P's  basis  in  the  S  stock  is  not 
.  reduced  to  reflect  S's  loss  because  the  loss  is 
not  absorbed.  Under  §  1.1502-33(b).  S's 
deficit  in  earnings  and  profits  is  reflected  in 
P's  earnings  and  profits  even  though  the  loss 
is  not  absorbed  for  tax  purposes.  During  Year 
2.  S's  remaining  assets  appreciate  in  value 
and  P  sells  the  S  stock  for  $55.  But  for  an 
election  to  reattribute  losses  under  paragraph 
(g)  of  t^is  section,  P  would  have  a  S45  loss 
from  the  sale  that  would  be  disallowed. 
»         *         •         •         * 

(iii)  Under  §  1.1 502-32(bK3)(iii).  the 
reattribution  of  $45  of  loss  is  a  noncapital, 
nondeductible  expense  that  reduces  Ps  basis 
in  the  S  stpck  from  $100  to  $55  immediately 
before  the  disposition.  (Consequently.  P  does 
not  recognize  any  gain  or  loss  from  the 
disposition. 
*         •         *         ♦         • 

Example  2.  '  '  "  (i)  p.  the  common 'parent 
of  a  group,  forms  S  with  a  $100  contribution. 
S  then  forms  T  with  a  $40  contribution  and 
T  borrows  $60.  For  Year  1 ,  S  has  a  $30 
operating  loss  and  T  has  a  $55  operating  loss. 
The  losses  are  not  absorbed  and  are  included 
in  the  group's  consolidated  net  operating  loss 
that  is  carried  over  under  §  1.1502-21.  Under 
§  1.1502-32(b){3)(i).  P's  basis  in  the  S  stock, 
and  S's  basis  in  the  T  stock,  are  not  reduced 
to  reflect  the  S  and  T  losses  because  the 
group  is  unable  to  absorb  the  losses.  (Under 
§  1.1502-33(b),  the  deficits  in  earnings  and 
profits  of  S  and  T  are  tiered  up  for  earnings 
and  profits  purposes  even  though  not 
absorbed  for  tax  purposes.)  During  Year  2,  P 
sells  the  S  stock  for  $30  ($100  invested, 
minus  S's  $30  loss  and  $40  unrealized  loss 
from  its  investment  in  the  T  stoc;k).  But  for 
an  election  to  reattribute  losses  under 
paragraph  (g)  of  this  section.  P  would  have 
a  $70  loss  from  the  sale,  which  would  be 
disallowed. 
*         •         •         •         * 

(iv)  Under  §  1.1502-32(b)(3)(iii),  the 
reattribution  of  loss  isa  noncapital, 
nondeductible  e^cpense  that  reduces  I's  basis 
in  the  S  stock  to  $B0  immediately  before  the 
disposition.  Consequently.  P  recognizes  only 
a  $30  loss  from  the  disposition  of  its  S  stock 
($30  sale  proceeds  and  $60  biisis).  and  this 
loss  is  disallowed. 

Example  3.  •   *   * 

(iv)  llnder  §  l.l.S02-32(l>)(;t)(iii),  the 
reattribution  of  loss  is  a  noncapital, 
nondeductible  expense  that  rediici-s  Ps  basis 


in  the  S^tock  to  $60  immediately  before  the 
disposition.  Consequently,  P  recognizes  no 
gain  or  loss  from  the  disposition  of  its  S 
stock.  For  P's  treatment  of  the  $40 
reattributed  loss,  see  §1.1502-l(f). 
•         *         •         *         * 

Par.  11.  Section  1.1502-31  is  revised 
to  read  as  follows: 

§1.1502-31    Stock  basis  after  a  group 
structure  change. 

la)  In  general— {1)  Ch-en'iew.  If  one 
corporation  (P)  succeeds  another 
corporation  (T)  under  the  principles  of 
§  1.1502-75(d)  (2)  or  (3)  as  the  common 
parent  of  a  consolidated  group  in  a 
group  structure  change,  the  basis  of 
members  in  the  stock  of  the  former 
common  parent  (or  the  stock  of  a 
successor)  is  adjusted  or  determined 
under  this  section.  See  §  1.1502-33(0(1) 
for  the  definition  of  group  structure 
change.  For  example,  if  P  owns  all  of  the 
stock  of  another  corporation  (S),  and  T 
merges  into  S  in  a  group  structure 
change  that  is  a  reorganization 
described  in  section  368(a)(2)(D)  in 
which  P  becomes  the  common  parent  of 
the  T  group,  P's  basis  in  S's  stock  must 
be  adjusted  to  reflect  the  change  in  S's 
assets  and  liabilities.  The  rures  of  this 
section  coordinate  with  the  earnings 
and  profits  adjustments  required  under 
§  1.1502-33(fl(l),  generally  conforming 
the  results  of  transactions  in  which  the 
T  group  continues  under  §  1.1502-75 
with  P  as  the  common  parent.  By 
preserving  in  P  the  relationship  "between 
T's  earnings  and  profits  and  asset  basis, 
these  adjustments  limit  possible 
distortions  under  section  1502  (e.g.,  in 
the  deconsolidation  rules  for  earnings 
and  profits  under  §  1.1502-33(e),  and 
the  continued  filing  requirements  under 
§  1.1502-75(a)).  This  section  applies 
whether  or  not  T  continues  to  exist  after 
the  group  structure  change. 

(2)  Application  of  other  ruhs  of  law. 
The  rules  of  this  section  are  in  addition 
to  other  rules  of  law.  The  provisions  of 
this  section  and  other  rules  of  law  must 
not  have  the  effect  of  duplicating  an 
amount  in  P's  basis  in  S's  stock. 

(b)  General  rules.  Except  as  other\vise 
provided  in  this  section — 

(1)  -4ssef  acquisitions  If  a  corporation 
acquires  the  former  common  parent's 
assets  (and  any  liabilities  assumed  or  to 
which  the  assets  are  subject)  in  a  group 
st.nicture  change,  the  basis  of  members 
in  the  .stock  of  the  acquiring  corporation 
is  adjusted  immediately  after  the  group 
structure  change  to  reflect  the  acquiring 
corporation's  allocable  share  of  the 
former  common  parent's  not  as.set  basis 
as  determined  under  paragraph  (c)  of 
this  section.  For  example,  if  S  acquires 
all  of  T's  assets  in  a  group  structure 
change  that  is  a  reorganization 


described  in  section  368(a)(2)(Dl,  P's 
basis  in  S's  stock  is  adjusted  to  reflect 
Ts  net  asset  basis.  If  P  owned  .some  of 
T's  stock  before  the  group  structure 
change,  the  results  would  be  the  same 
because  P's  basis  in  the  T  stock  is  not 
taken  into  account  in  determining  P's 
basis  in  S's  stock.  If  T's  net  asset  basis 
is  a  negative  amount,  it  reduces  P's  basis 
in  S's  stock  and,  if  the  reduction 
exceeds  P's  basis  in  S's  stock,  the  excess 
is  P's  e.xcess  loss  account  in  S's  sto<.k. 
See  §  1.1502-19  for  rules  treating  P's 
excess  loss  account  as  negative  basis, 
and  treating  a  reference  to  P's  basis  in 
S's  stock  as  including  an  excess  lo.ss 
account. 

(2)  Stock  acquisitions.  If  a  (orporation 
acquires  stock  of  the  former  corr.mun 
parent  in  a  group  structure  change,  the 
basis  of  the  members  in  the  former 
common  parent's  stock  immediately 
after  the  group  structure  change 
(including  any  stock  of  the  former 
common  parent  owned  before  the  group 
structure  change)  is  redetennined  in 
accordance  with  the  results  for  an  asset 
acquisition  described  in  paragraph  (h)(1) 
of  this  section.  For  example,  if  ail  of  T's 
stock  is  contributed  to  P  in  a  group 
structure  change  to  which  section  3.1 1 
applies,  P's  basis  in  T's  .stock  is  Ts  net 
asset  basis,  rather  than  the  amoi.-nt 
determined  under  section  362. 
Similariy,  if  S  merges  into  T  in  a  group 
structure  change  described  in  se<,tioii 
368(a)(2)(E).  P's  basis  in  T's  stock  is  the 
basis  that  P  would  have  in  S's  stock 
under  paragraph  (bi(l)  of  this  section  if 
T  had  merged  into  S  in  a  group  structure; 
change  described  in  section 
368(a)(2)(D). 

(c)  Met  asset  basis.  The  former 
common  parent's  net  a.sset  basis  is  t!ie 
ba.sis  it  would  have  in  the  stock  of  a 
newly  formed  subsidiarv,  if— 

(1)  The  former  common  parent 
transferred  its  assets  (ai.d  anv  liabilities 
assumed  or  to  which  the  assets  are 
subject)  to  the  subsidiar\-  in  a 
transaction  to  which  section  351 
applies: 

(2)  The  former  common  parent  .ind 
the  subsidiary  were  members  of  the 
same  consolidated  group  (see  t)  1.15(12- 
80(d)  for  the  non-application  of  sw;tion 
357(c)  to  the  transfer);  and 

(3)  The  assi't  basis  taken  into  account 
is  each  asset's  basis  inunedintelv  aher 
the  group  str.icture  (,han;:e  (e.g.'.  taking 
into  account  any  income  or  ^ain 
retrognized  in  the  group  structure 
change  and  n-flected  in  t!ie  asset's 
basis). 

(d)  Additional  adiustnients.  In 
addition  to  the  ad)ustme;!ts  in 
paragraph  (b)  of  this  section,  the 
following  adjiKtments  are  made: 


I 
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(1)  Consideration  not  provided  by  P. 
The  basis  is  reduced  to  reflect  the  fair 
mariiet  value  of  any  consideration  not 
provided  by  the  member.  For  example, 
if  S  acquires  T's  assets  in  a  group 
structure  change  described  in  section 
368(a)(2)(D),  and  S  provides  an 
appreciated  asset  (e.g.,  stock  of  P)  as 
partial  consideration  in  the  transaction, 
P's  basis  in  S's  stock  is  reduced  by  the 
fair  market  value  of  the  asset. 

(2)  Allocable  share — (i)  Asset 
acquisitions.  If  a  corporation  receives 
less  than  all  of  the  former  common 
parent's  assets  and  liabilities  in  the 
group  structure  change,  the  former 
common  parent's  net  asset  basis  taken 
into  account  under  paragraph  (b)(1)  of 
this  section  is  adjusted  accordingly. 

(ii)  Stock  acquisitions.  If  a  corporation 
owns  less  than  all  of  the  former 
common  parent's  stock  immediately 
after  a  group  structure  change  described 
in  paragraph  (b)(2)  of  this  section,  the 
percentage  of  the  former  common 
parent's  net  asset  basis  taken  into 
account  equals  the  p>ercentage  (by  fair 
market  value)  of  the  former  common 
parent's  stock  owned  immediately  after 
the  group  structure  change.  For 
example,  if  P  owns  less  than  all  of  the 
former  common  parent's  stock 
immediately  after  the  group  structure 
change,  only  an  allocable  part  of  the 
basis  determined  under  this  section  is 
reflected  in  the  shares  owned  by  P  (and 
the  amount  allocable  to  shares  owned 
by  nonmembers  has  no  effect  on  the 
basis  of  their  shares). 

(3)  Allocation  among  shares  of  stock. 
The  basis  determined  under  this  section 
is  allocated  among  shares  under  the 
principles  of  section  358.  For  example, 
if  P  owns  multiple  classes  of  the  former 
common  parent's  stock  immediately 
after  the  group  structure  change,  only  an 
allocable  part  of  the  basis  determined 
under  this  section  is  reflected  in  the 
basis  of  each  share.  See  §  1.1502-19(d), 
for  special  allocations  with  respect  to 
excess  loss  accounts. 

(4)  Higher-tier  members.  To  the  extent 
that  the  former  common  parent  is 
owned  by  members  other  than  the  new 
common  parent,  the  basis  of  members  in 
the  stock  of  all  subsidiaries  owning, 
directly  or  indirectly,  in  whole  or  in 
part,  an  interest  in  the  former  common 
parent's  a.ssets  or  liabilities  is  adjusted 
in  accordance  with  the  principles  of  this 
section.  The  adjustments  are  applied  in 
the  order  of  the  tiers,  from  the  lowest  to 
the  highest. 

-     (e)  Waiver  of  loss  carryovers  of  former 
common  parent  — (1)  General  rule.  An 
irrevocable  election  may  be  made  to 
treat  all  or  any  portion  of  a  loss 
{carryover  attributable  to  the  common 
parent  as  expiring  for  all  Federal  income 


tax  purposes  immediately  before  the 
group  structure  change.  Thus,  if  the  loss 
carryover  is  treated  as  expiring  under 
Uie  election,  it  will  not  result  in  a 
negative  adjustment  to  the  basis  of  P's 
stock  under  §  1.1502-32(b). 

(2)  Election.  The  election  described  in 
this  paragraph  (e)  must  be  made  in  a 
separate  statement  entitled  "ELECTION 
TO  TREAT  LOSS  CARRYOVER  AS 
EXPIRING  UNDER  §  1.1502-31  (e)."  The 
statement  must  be  filed  with  the 
consolidated  group's  return  for  the  year 
that  includes  the  group  structure 
change,  and  it  must  be  signed  by  the 
former  and  the  new  common  parent. 
The  statement  must  identify  the  amount 
of  each  loss  carryover  deemed  to  expire 
(or  the  amount  of  each  loss  carryover 
deemed  not  to  expire,  with  any  balance 
of  any  loss  carryovers  being  deemed  to 
expire)i 

(f)  Predecessors  and  successors.  For 
purposes  of  this  section,  any  reference 
to  a  corporation  includes  a  reference  to 
a  successor  or  predecessor  as  the 
context  may  require.  See  §  1.1502-32(f) 
for  definitions  of  predecessor  and 
successor. 

(g)  Examples.  For  purposes  of  the 
examples  iA  this  section,  unless 
otherwise  stated,  all  corporations  have 
only  one  class  of  stock  outstanding,  the 
tax  year  of  all  persons  is  the  calendar 
year,  all  persons  use  the  accrual  method 
of  accounting,  the  facts  set  forth  the 
only  corporate  activity,  all  transactions 
are  between  unrelated  persons,  and  tax 
liabilities  are  disregarded.  The 
principles  of  this  section  are  illustrated 
by  the  following  examples. 

Example  1 .  Forward  triangular  merger,  (a) 
Fads.  P  is  the  common  parent  of  one  group 
and  T  is  the  common  parent  of  another.  T  has 
assets  with  an  aggregate  basis  of  S60  and  fair 
market  value  of  $100  and  no  liabilities.  T's 
shareholders  have  an  aggregate  basis  of  $50 
in  T's  stock.  In  Year  1.  pursuant  to  a  plan, 
P  forms  S  and  T  merges  into  S  with  the  T 
shareholders  receiving  $100  of  P  stock  in 
exchange  for  their  T  stock.  The  transaction  is 
a  reorganization  described  in  section 
368(a)(2)(D).  The  transaction  is  also  a  reverse 
acquisition  under  §1.1502-  75(d)(3)  t)ecause 
the  T  shareholders,  as  a  result  of  owning  T's 
stock,  own  more  than  50%  of  the  value  of  P's 
sto<':k  immediately  after  the  transaction. 
Thus,  the  transaction  is  a  group  structure 
change  under  §1.1502-33(f)(l).  and  P's 
earnings  and  profits  are  adjusted  to  reflect  T's 
earning  and  profits  immediately  before  T 
ceases  lo  be  the  common  parent  of  the  T 
group. 

(b)  Analysis.  Under  paragraph  (b)(1)  of  this 
section.  P's  twsis  in  S's  stock  is  adjusted  to 
rtiflcct  T's  net  asset  basis.  Under  paragraph 
(c)  of  this  section,  T's  net  asset  basis  is  $60, 
the  basis  T  would  have  in  the  stock  of  a 
subsidiary  under  section  358  if  T  had 
transferred  all  of  its  assets  and  liabilities  to 
the  subsidiary  in  a  transaction  to  which 


section  351  applies.  Thus,  P  has  a  S60  l>asis 
in  S's  stock. 

(c)  Pre-existing  S.  The  facts  are  the  same  as 
in  paragraph  (a)  of  this  Example  J.  except 
that  P  has  owned  the  stock  of  S  for  several 
years  and  P  has  a  $50  Insis  in  the  S  stock 
t>efore  the  merger  with  T.  Under  paragraph 
(b)(l]  of  this  section.  P's  $50  basis  in  S's 
stock  is  adjusted  to  reflect  T's  net  asset  Insis. 
Thus,  P's  tiasis  in  S's  stock  is  $110  ($50  plus 
$60). 

Id)  Excess  loss  account  included  informer 
common  parent's  net  asset  bosjs.  The  facts 
are  the  same  as  in  paragraph  (a)  of  this 
Example  1 ,  except  that  T  has  two  assets,  an 
operating  asset  with  an  $80  Imsis  and  S90  fair 
market  value,  and  stock  of  a  subsidiary  with 
a  $20  excess  loss  account  and  $10  fair  market 
value.  Under  paragraph  (c)  of  this  section.  T's 
net  asset  basis  is  $60  ($80  minus  $20).  See  ~ 
sections  351  and  358,  and  $  1.1502-19. 
Consequently,  P  has  a  S60  basis  in  S's  stock. 
Under  section  362  and  §  1.1502-19,  S  has  an 
$80  t)asis  in  the  operating  asset  and  a  $20 
excess  loss  account  in  the  stock  of  the 
subsidiary. 

(e)  Liabilities  in  excess  of  basis.  The  facts 
are  the  same  as  in  paragraph  (a)  of  this 
Example  1,  except  that  T's  assets  have  a  fair 
market  value  of  $170  (and  $60  basis)  and  are 
subject  to  $70  of  liabilities.  Under  paragraph 
(c)  of  this  section.  T's  net  asset  basis  is  ($10) 
($60  minus  $70).  See  sections  351  and  358, 
and  §§  1.1502-19  and  1.1502-80(d).  Thus,  P 
has  a  $10  excess  loss  account  in  S's  stock. 
Under  section  362,  S  has  a  $60  basis  in  its 
assets  (which  are  subject  to  $70  of  liabilities). 
(Under  paragraph  (a)(2)  of  this  section, 
t)ecause  the  liabilities  are  taken  into  account 
in  determining  net  asset  basis  under 
paragraph  (c)  of  this  section,  the  liabilities 
are  not  also  taken  into  account  as 
consideration  not  provided  by  P  under 
paragraph  (d)(1)  of  this  section.) 

(fl  Considemtion  provided  by  S.  The  facts 
are  the  same  as  in  paragraph  (a)  of  this 
Example  I,  except  that  P  forms  S  with  a  $100 
contribution  at  the  t>eginning  of  Year  1,  and 
during  Year  6,  pursuant  to  a  plan,  S 
purchases  $100  of  P  stock  and  T  merges  into 
S  with  the  T  shareholders  receiving  P  stock 
in  exchange  for  their  T  stock.  Under 
paragraph  (b)(1)  of  this  section,  P's  $100  basis 
in  S's  stock  is  increased  by  $60  to  reflect  T's 
net  asset  l>asis.  Under  paragraph  (d)(l]  of  this 
section.  P's  twsis  in  S's  stock  is  decreased  by 
$100  (the  fair  market  value  of  the  P  stock)  • 
because  the  P  stock  purchased  by  S  and  used 
in  the  transaction  is  consideration  not 
provided  by  P. 

(g)  Appreciated  asset  provided  by  S.  The 
facts  are  the  same  as  in  paragraph  (a)  of  this 
Example  I,  except  that  P  has  owned  the  sfo<:k 
of  S  for  several  years,  and  the  shareholders 
of  T  receive  S60  of  P  stock  and  an  asset  of 
S  with  a  S30  adjusted  basis  and  $40  fair 
market  value.  S  recognizes  a  $10  gain  from 
the  asset  under  section  1001.  Under 
paragraph  (b)(1)  of  this  section,  P's  basis  in 
S's  stock  is  increased  by  $60  to  reflect  T's  net 
asset  tiasis.  Under  paragraph  (d)(l}  of  this 
section,  P's  basis  in  S's  stock  is  decreased  by 
$40  (the  fair  market  value  of  the  asset 
provided  by  S).  In  addition,  P's  basis  in  S's 
stock  is  increased  under  §  1.1502-32(b)  by 
S's  $10  gain. 
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(hj  Depreciated  asset  provided  by  S.  The 
facts  are  the  same  as  in  paragraph  (a)  of  this 
Example  1,  except  that  P  has  owned  the  stock 
of  S  for  several  years,  and  the  shareholders 
of  T  receive  S60  of  P  stock  and  an  asset  of 
S  with  a  S50  adjusted  basis  and  $40  fair 
market  value.  S  recognizes  a  $10  loss  from 
the  asset  under  section  1001.  Under 
paragraph  (b)(1)  of  this  secHon.  P's  basis  in 
Ss  stock  is  increased  by  $60  to  reflect  T's  net 
a.ssnt  basis.  Under  paragraph  (d)(1)  of  this 
section.  P's  basis  in  Ss  stock  is  decreased  by 
S40  (the  fair  market  value  of  the  asset 
provided  by  S).  In  addition,  Ss $10  loss  is 
taken  into  account  under  §  1.1502-32(b)  in 
determining  P's  basis  adjustments  under  that 
section. 

Example  2.  Stock  acquisition,  (a)  Facts.  P 
is  the  common  parent  of  one  group  and  T  is 
the  common  parent  of  another.  T  has  assets 
with  an  aggregate  basis  of  $60  and  fair  market 
value  of  $100 and  no  liabilities.  Ts 
shareholders  have  an  aggregate  basis  of  $50 
in  T's  stock.  Pursuant  to  a  plan,  P  forms  S 
and  S  acquires  all  of  T's  stock  in  exchange 
for  P  stock  in  a  transaction  described  in 
section  368(a)(1)(B).  The  transaction  is  also  a 
reverse  acquisition  under  §  1.1502-75(d)(3). 
Thus,  the  transaction  is  a  group  structure 
thange  under  §  1.1502-33(f)(l).  and  the 
earnings  and  profits  of  P  and  S  are  adjusted 
to  reflect  T's  earnings  and  profits 
immediately  before  T  ceases  to  be  the 
common  parent  of  the  T  group. 

(b)  Analysis.  Under  paragraph  (d)(4)  of  this 
section,  although  S  is  not  the  new  common 
parent  of  the  T  group,  adjustments  must  be 
made  to  Ss  basis  in  T's  stock  in  accordance 
with  the  principles  of  this  section.  Although 
Ss  basis  in  T's  stock  would  ordinarily  be 
determined  under  section  362  by  reference  to 
the  basis  of  T's  shareholders  in  t's  stock 
immediately  beiote  the  group  structure 
change,  under  the  principles  of  paragraph 
(b)(2)  of  this  section.  S's  basis  in  Ts  stock  is 
determined  by  reference  to  T's  net  asset 
basis.  Thus,  S's  ba^is  in  T's  stock  is  $60. 

(c)  Higher-tier  adjustments.  Under 
paragraph  (d)(4)  of  this  section.  P's  basis  in 
Ss  stock  is  adjusted  to  $60  (to  be  consistent 
with  the  adjustment  to  S's  basis  in  T's  stock). 

(d)  Cross  ownership.  The  facts  are  the  same 
as  in  paragraph  (a)  of  this  Example  2,  except 
that  S  has  owned  10%  of  T's  stock  for  several 
years  and,  pursuant  to  the  plan,  S  acquires 
the  remaining  90%  of  T's  stock  in  exchange 
for  P  stock.  The  results  are  the  same  as  in 
paragraphs  (b)  and  (c)  of  this  Example  2. 
l)ecause  S's  basis  in  the  initial  10%  of  T's 
stock  is  redetermined  under  this  section. 

(e)  Allocable  share.  The  facts  are  the  same 
as  in  paragraph  (a)  of  this  Exahiple  2.  except 
that  P  owns  only  90%  of  S's  stock 
immediately  after  the  group  structure  change. 
S's  basis  in  T's  stock  is  the  same  as  in 
paragraph  (b)  of  this  Example  2.  Under 
paragraph  (d)(2)  of  this  section,  P's  basis  in 
its  S  stock  is  adjusted  to  $54  (90%  of  Ss  $60 
adjustment). 

Example  3  Taxable  stock  acquisgion.  (a) 
Facts.  P  is  the  common  parent  of  one  group 
and  T  is  the  common  parent  of  another.  T  has 
assets  with  an  aggregate  basis  of  $60  and  fair 
market  value  of  $100  and  no  liabilifit-s.  T's 
shareholders  have  an  aggregate  basis  of  $50 
in  T's  stock.  Pursuant  to  a  plan.  P  acquinw 


ail  of  Ts  stock  in  exchange  for  $70  of  P's 
stock  and  $30  in  a  transaction  that  is  a  group 
structure  change  under  §  1.1502-33(f)(l).  Ps 
acquisition  of  T's  stock  is  a  taxable 
transaction.  (Because  of  P's  use  of  cash,  the 
acquisition  is  not  a  transaction  described  in 
section  368(a)(1)(B).) 

(b)  Analysis.  Under  paragraph  (b)(2)  of  this 
section,  Ps  basis  in  T's  stock  is  adjusted  to 
reflect  T's  net  asset  basis.  Thus,  although  P's 
basis  in  T's  stock  would  ordinarilv  be  a  cost 
basis  of  $100.  Ps  basis  in  Ts  stock  under  this 
section  is  $60. 

(h)  Effective  date-il)  General  rule. 
This  section  applies  to  group  structure 
changes  occurring  in  consolidated 
return  years  beginning  on  or  after 
January  1.  1995. 

(2)  Prior  law.  For  prior  years,  see  prior 
regulations  under  section  1502  as  in 
effect  with  respect  to  the  transaction. 
See,  e.g..  §  1.1502-31T  as  contained  in 
the  26  CFR  part  1  edition  revised  as  of 
April  1.1994. 

§1.1502-^11    [Removed] 
Par.  12.  Section  1.1502-31T  is 

removed. 
Par.  13.  Section  1.1502-32  is  revised 

to  read  as  follows: 

§1.1502-32    investment  adjustments. 

(a)  In  general— {1)  Purpose.  This 
section  provides  rules  for  adjusting  the 
basis  of  the  stock  of  a  subsidiary  (S) 
owned  by  another  member  (P).  These 
rules  modify  the  determination  of  P's 
basis  in  S's  stock  under  applicable  rules 
of  law  by  adjusting  P's  basis  to  reflect 
S's  distributions  and  S's  items  of 
income,  gain,  deduction,  and  loss  taken 
into  account  for  the  period  that  S  is  a 
member  of  the  consolidated  group.  The 
purpose  of  the  adjustments  is  to  treat  P 
and  S  as  a  single  entity  so  that 
consolidated  taxable  income  reflects  the 
group's  income.  For  example,  if  P  forms 
S  with  a  $100  contribution,  and  S  takes 
into  account  $10  of  income.  P's  $100 
basis  in  S's  stock  under  section  358  is 
increased  by  $10  under  this  section  to 
prevent  S's  income  from  being  taken 
into  account  a  second  time  on  P's 
disposition  of  S's  stock.  Comparable 
adjustments  are  made  for  tax-exempt 
income  and  noncapital,  nondeductible 
expenses  that  S  takes  into  account,  to 
preser\'e  their  treatment  under  the 
Internal  Revenue  Code. 

(2)  Application  of  other  rules  of  law. 
The  rules  of  this  section  are  in  addition 
to  other  rules  of  law.  See,  e.g.,  section 
358  (basis  determinations  for 
distributees),  section  1016  (adjustments 
to  basis),  §  1.1502-ll{b)  (limitations  on 
the  use  of  losses),  §1.1502-19 
(treatment  of  excess  loss  accounts), 
§  1.1502-20  (additional  rules  relating  to 
stock  loss),  and  §  1.1502-31  (basis  after 
a  group  structure  change).  Ps  basis  in 


S's  stock  must  not  be  adjusted  under 
this  section  and  other  rules  of  law  in  a 
manner  that  has  the  effect  of  duplicating 
an  adjustment.  See  also  paragraph  (h)(5) 
of  this  section  for  basis  reductions 
applicable  to  certain  former 
subsidiaries. 

(3)  CXeniew—ii)  In  general.  The 
amount  of  the  stock  basis  adjustments 
and  their  timing  are  determined  under 
paragraph  (b)  of  this  section.  Under 
paragraph  (c)  of  this  section,  the  amount 
of  the  adjustment  is  allocated  among  the 
shares  of  S's  stock.  Paragraphs  (d) 
through  (g)  of  this  section  provide 
definitions,  an  anti-avoidance  nile, 
successor  rules,  and  recordkeeping 
reouirements. 

(ii)  Excess  loss  account.  Negative 
adjustments  under  this  section  may 
exceed  P's  basis  in  S's  stock.  The 
resulting  negative  amount  is  P's  excess 
loss  account  in  S's  stock.  See  §  1.1502- 
19  for  rules  treating  excess  loss  accounts 
as  negative  basis,  and  treating  references 
to  stock  basis  as  including  references  to 
excess  loss  accounts. 

(iii)  Tiering  up  of  adjustments.  The 
adjustments  to  S's  stock  under  this 
sedion  are  taken  into  account  in 
determining  adjustments  to  higher-tier 
stock.  The  adjustments  are  applied  in 
the  order  of  the  tiers,  from  the  lowest  to 
the  highest.  For  example,  if  P  is  also  a 
subsidiary,  P's  adjustment  to  Ss  stock  is 
taken  into  account  in  determining  the 
adjustments  to  stock  of  P  owned  by 
other  members. 

(b)  Stock  basis  adjustments — (1) 
Timing  of  adjustments— (i)  In  general. 
Adjustments  under  this  section  are 
made  as  of  the  close  of  each 
consolidated  return  year,  and  as  of  any 
other  time  (an  interim  adjustment)  if  a 
determination  at  that  time  is  necessar}' 
to  determine  a  tax  liability  of  any 
person.  For  example,  adjustments  are 
made  as  of  P's  sale  of  S's  stock  in  order 
to  measure  P's  gain  or  loss  from  the  sale, 
and  if  P's  interest  in  S's  stock  is  not 
uniform  throughout  the  year  (e.g.. 
because  P  disposes  of  a  portion  of  its  S 
stock,  or  S  issues  additional  shares  to 
another  person),  the  adjustments  under 
this  section  are  made  by  taking  into 
acOTunt  the  varying  interests.  An 
interim  adjustment  mav  be  neces,sar>- 
even  if  tax  liability  is  not  affected  until 
a  later  time.  For  example,  if  P  sells  only 
50%  of  S's  .stock  and  S  becomes  a 
nonmember,  adjustments  must  be  made 
for  the  retained  stock  as  of  the 
disposition  (whether  or  not  P  has  an 
excess  loss  account  in  that  stock). 
Similarly,  if  S  liquidates  during  a 
consolidated  return  year,  adjustments 
must  be  made  as  of  the  liquidation  (even 
if  the  liquidation  is  tax  free  under 
section  332). 
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(ii)  Allocation  of  items.  If  §  1.1502- 
76(b)  applies  to  S  for  purposes  of  an 
adjustment  before  the  close  of  the 
group's  consolidated  return  year,  the 
amount  of  the  adjustment  is  determined 
under  that  section.  If  §  1.1502-76{b) 
does  not  apply  to  the  interim 
adjustment,  the  adjustment  is 
determined  under  the  principles  of 
§  1.1502-76(b),  consistently  applied, 
and  ratable  allocation  under  the 
principles  of  §  1.1502-76(b)(2)(ii)  or  (iii) 
may  be  used  without  Hling  an  election 
under  §  1.1502-76(bJ(2).  The  principles 
would  apply,  for  example,  if  P  becomes 
a  nonmember  but  S  remains  a  member. 

(2)  Amount  of  adjustments.  P's  basis 
in  S's  stock  is  increased  by  positive 
adjustments  and  decreased  by  negative 
adjustments  under  this  paragraph  (b)(2). 
The  amount  of  the  adjustment, 
determined  as  of  the  time  of  the 
adjustment,  is  the  net  amount  of  S's — 

(i)  Taxable  income  or  loss; 

(ii)  Tax-exempt  income; 

(iii)  Noncapital,  nondeductible 
exoen.ses;  and 

(iv)  Distributions  with  respect  to  S's 
stock. 

(3)  Operating  rules.  For  purposes  of 
determining  P's  adjustments  to  the  basis 
of  S's  stock  under  paragraph  (b)(2)  of 
this  section — 

(i)  Taxable  income  or  loss.  S's  taxable 
income  or  loss  is  consolidated  taxable 
income  (or  loss)  determined  by 
including  only  S's  items  of  income, 
fiain,  deduction,  and  loss  taken  into 
account  in  determining  consolidated 
taxable  income  (or  loss),  treating  S's 
deductions  and  losses  as  taken  into 
account  to  the  extent  they  are  absorbed 
by  S  or  any  other  member.  For  this 
purpose: 

(A)  To  the  extent  that  S's  deduction 
or  loss  is  absorbed  in  the  year  it  arises 
or  is  carried  forward  and  absorbed  in  a 
subsequent  year  (e.g.,  under  section  172, 
405,  or  1212),  the  deduction  or  loss  is 
t.iken  into  account  under  paragraph 
('i)(2)  of  this  section  in  the  year  in 

vi  hich  it  is  absorbed. 

(B)  To  the  extent  that  S's  deduction  or 
loss  is  carried  back  and  absorbed  in  a 
prior  year  (whether  consolidated  or 
separate),  the  deduction  or  loss  is  taken 
into  account  under  paragraph  (b)(2)  of 
this  section  in  the  year  in  which  it  arises 
and  not  in  the  year  in  which  it  is 
absorbed. 

(ii)  Ta.x-exempt  income — (A)  In 
general.  S's  tax-exempt  income  is  its 
income  and  gain  which  is  taken  into 
account  but  permanently  excluded  from 
its  gross  income  under  applicable  law, 
and  which  increases,  directly  or 
indirectly,  the  basis  of  its  assets  (or  an 
equivalent  amount).  For  example,  S's 
dividend  income  to  which  §  1.1502- 


14(a)  applies,  and  its  interest  excluded 
from  gross  income  under  section  103, 
are  treated  as  tax-exempt  income. 
However,  S's  income  not  recognized 
under  section  1031  is  not  treated  as  ta.x- 
exempt  income  because  the 
correspmnding  basis  adjustments  under 
section  1031(d)  prevent  S's 
nonrecognition  from  being  permanent. 
SimilaHy,  S's  tax-exempt  income  does 
not  include  gain  not  recognized  under 
section  332  from  the  liquidation  of  a 
lower-tier  sub.sidiary,  or  not  recognized 
under  section  118  or  section  351  from 
a  transfer  of  assets  to  S. 

(B)  Equivalent  deductions.  To  the 
extent  that  S's  taxable  income  or  gain  is 
permanently  offset  by  a  deduction  or 
loss  that  does  not  reduce,  directly  or 
indirectly,  the  basis  of  S's  assets  (or  an 
equivalent  amount),  the  income  or  gain 
is  treated  as  tax-exempt  income  and  is 
taken  into  account  under  paragraph 
(b)(3)(ii)(A)  of  this  section.  In  addition, 
the  income  and  the  offsetting  item  are 
taken  into  account  under  paragraph 
(b)(3)(i)  of  this  section.  For  example,  if 
S  receives  a  $100  dividend  with  respect 
to  which  a  $70  dividends  received 
deduction  is  allowed  under  section  243, 
$70  of  file  dividend  is  treated  as  tax- 
exempt  income.  Accordingly,  P's  basis 
in  S's  stock  increases  by  $100  because 
the  $100  dividend  and  $70  deduction 
are  taken  into  account  under  paragraph 
(b)(3)(il  of  this  section  (resulting  in  $30 
of  the  increase),  and  $70  of  the  dividend 
is  also  taken  into  account  under 
paragraph  (b)(3)(ii)(A)  of  this  section  as 
tax-exempt  income  (resulting  in  $70  of 
the  increase).  (See  paragraph  (l)){3)(iii) 
of  this  section  if  there  is  a 
corresponding  negative  adjljstment 
under  section  1059.)  Similarly,  income 
from  mineral  properties  is  treated  as  tax- 
exempt  income  to  the  extent  it  is  offset 
by  deductions  for  depletion  in  excess  of 
the  basis  of  the  property. 

(C)  Discharge  of  indebtedness 
income — (1)  In  general.  Discharge  of 
indebtedness  income  of  S  that  is 
excluded  from  gross  income  under 
section  108  is  treated  as  tax-exempt 
income  only  to  the  extent  the  discharge 
is  applied  to  reduce  tax  attributes  (e.g., 
under  section  108  or  1017).  Discharge  of 
S's  indebtedness  is  treated  as  applied  to 
reduce  tax  attributes  only  to  the  extent 
the  attribute  reduction  is  taken  into 
account  as  a  reduction  under  paragraph 
{b)(3)(iii)  of  this  section. 

(2)  Expired  loss  carryovers.  If  the 
amount  of  the  discharge  exceeds  the 
amount  of  the  attribute  reduction,  the 
excess  is  nevertheless  treated  as  applied 
to  reduce  tax  attributes  to  the  extent  a 
loss  carryover  expired  without  tax 
benefit,  the  expiration  was  taken  into 
account  as  a  noncapital,  nondeductible 


expense  under  paragraph  (b)(3)(iii)of 
this  section,  and  the  loss  carryover 
would  have  been  reduced  had  it  not 
expired.  ' 

(D)  Basis  shifts.  An  increase  in  the 
basis  of  S's  assets  (or  an  equivalent  as 
described  in  paragraph  (b)(3){iv)(B)  of 
this  section)  is  treated  as  tax-exempt 
income  to  the  extent  that  the  increase  is 
not  otherwise  taken  into  account  in 
determining  stock  basis,  it  corresponds 
to  a  negative  adjustment  that  is  taken 
into  account  by  the  group  under  this 
paragraph  (b)  (or  incurred  by  the 
common  parent),  and  it  has  the  effect 
(viewing  the  group  in  the  aggregate)  of 
a  permanent  recovery  of  the  reduction. 
For  example,  S's  basis  increase  under 
section  50(c)(2)  is  treated  as  tax-exempt 
income  to  the  extent  the  preceding  basis 
reduction  under  section  50(c)(1)  is 
reflected  in  the  basis  of  a  member's 
stock.  On  the  other  hand,  if  S  increases 
the  basis  of  an  asset  as  the  result  of  an 
accounting  method  change,  and  the 
related  positive  section  481(a] 
adjustment  is  taken  into  account  over 
time,  the  basis  increase  is  not  treated  as 
tax-exempt  income. 

(iii)  Noncapital,  nondeductible 
expenses — (A)  In  general.  S's 
noncapital,  nondeductible  expenses  are 
its  deductions  and  losses  that  are  taken 
into  account  but  permanently 
disallowed  or  eliminated  under 
applicable  law  in  determining  its 
taxable  income  or  loss,  and  that 
decrease,  directly  or  indirectly,  the  basis 
of  its  assets  (or  an  equivalent  amount). 
For  example,  S's  Federal  taxes  described 
in  section  275  and  loss  not  recognized 
under  section  311(a)  are  noncapital, 
nondeductible  expenses.  Similarly,  if  a 
loss  carryover  (e.g.,  under  section  172  or 
1212)  attributable  to  S  expires  or  is 
reduced  under  section  108(b),  it 
becomes  a  noncapital,  nondeductible 
expense  at  the  close  of  the  last  tax  year 
to  which  it  may  be  carried.  However,  if 
S  sells  and  repurchases  a  security 
subject  to  section  1091,  the  disallowed 
loss  is  not  a  noncapital,  nondeductible 
expense  because  the  corresponding 
basis  adjustments  under  section  1091  (d) 
prevent  the  disallowance  from  being 
permanent. 

(B)  Nondeductible  basis  recovery.  Any 
other  decrease  in  the  basis  of  S's  assets 
(or  an  equivalent  as  described  in 
paragraph  (b)(3)(iv)(B)  of  this  section) 
may  be  a  noncapital,  nondeductible 
expense  to  the  extent  that  the  decrease 
is  not  otherwise  taken  into  account  in 
determinifig  stock  basis  and  is 
pennanently  eliminated  for  purposes  of 
determining  S's  taxable  income  or  loss. 
Whether  a  decrease  is  so  treated  is 
determined  by  taking  into  account  both 
the  purposes  of  the  Code  or  regulatory 
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provision  resulting  in  the  decrease  and 
the  purposes  of  this  section.  For 
example,  S's  noncapital,  nondeductible 
expenses  include  any  basis  reduction 
under  section  50(c)(1).  section  1017. 
section  1059,  §  1.1502-20(b),  or 
§  1.1502-20(g).  Also  included  as  a 
noncapital,  nondeductible  expense  is 
the  amount  of  any  gross-up  for  taxes 
paid  by  another  taxpayer  that  S  is 
treated  as  having  paid  (e.g..  income 
included  under  section  78.  or  the 
portion  of  an  undistributed  capital  gain 
dividend  that  is  treated  as  tax  deemed 
to  have  been  paid  by  a  shareholder 
under  section  852{b)(3)(D)(ii).  whether 
or  not  any  corresponding  amount  is 
claimed  as  a  tax  credit).  In  contrast,  a 
decrease  generally  is  not  a  noncapital, 
nondeductible  expense  if  it  results 
because  S  redeems  stock  in  a  transaction 
to  which  section  302(a)  applies.  S 
receives  assets  in  a  liquidation  to  which 
section  332  applies  and  its  basis  in  the 
assets  is  less  than  its  basis  in  the  stock 
canceled,  or  S  distributes  the  stock  of  a 
subsidiary  in  a  distribution  to  which 
section  355  applies. 

(iv)  Special  rules  for  tax-exempt 
income  and  noncapital,  nondeductible 
expenses.  For  purposes  of  paragraphs 
(b)(3)(ii)  and  (iii)  of  this  section: 

(A)  Treatment  as  permanent.  An 
amount  is  permanently  excluded  from 
gross  income,  or  permanently 
disallowed  or  eliminated,  if  it  is  so 
treated  by  S  even  though  another  person 
may  take  a  corresponding  amount  into 
account.  For  example,  if  S  sells  property 
to  a  nonmember  at  a  loss  that  is 
disallowed  under  section  267(a).  S's  loss 
is  a  noncapital,  nondeductible  expense 
even  though  under  section  267(d)  the 
nonmember  may  treat  a  corresponding 
amount  of  gain  as  not  recognized.  (If  the 
nonmember  is  a  subsidiary'  in  another 
consolidated  group,  its  gain  not 
recognized  under  section  267(d)  is  tax- 
exempt  income  under  paragraph 
(b)(3)(iiMA)  of  this  section.) 

(B)  Amounts  equivalent  to  basis  and 
adjustments  to  basis.  Amounts 
equivalent  to  basis  include  the  amount 
of  money,  the  amount  of  a  loss 
carryover,  and  the  amount  of  an 
adjustment  to  gain  or  loss  under  section 
475(a)  for  securities  described  in  section 
475(a)(2).  An  equivalent  to  a  basis 
increase  includes  a  decrease  in  an 
excess  loss  account,  and  an  equivalent 
to  a  basis  decrease  includes  the  denial 
of  basis  for  taxable  income. 

(C)  Timing.  An  amount  is  taken  into 
account  in  the  year  in  which  it  would 
be  taken  into  account  under  paragraph 
(b){3)(i)  of  this  section  if  it  were  subject 
to  Federal  income  taxation. 

(D)  Tax  sharing  agreements.  Ta.xes  are 
'  iken  into  account  by  applying  the 


principles  of  section  1552  and  the 
percentage  method  under  §  1.1502- 
33(d)(3)  (and  by  assuming  a  100% 
allocation  of  any  decreased  tax  liability). 
The  treatment  of  amounts  allocated 
under  this  paragraph  (b)(3)(iv)(D)  is 
analogous  to  the  treatment  of  allocations 
under  §  1.1552-l(b)(2).  For  example,  if 
one  member  owes  a  payment  to  a 
second  member,  the  first  member  is 
treated  as  indebted  to  the  second 
member.  The  right  to  receive  payment  is 
treated  as  a  positive  adjustment  under 
paragraph  (b)(3)(ii)  of  this  section,  and 
the  obligation  to  make  payment  is 
treated  as  a  negative  adjustment  under 
paragraph  (b){3)(iii)  of  this  section.  If  the 
obligation  is  not  paid,  the  amount  not 
paid  generally  is  treated  as  a 
distribution,  contribution,  or  both, 
depending  on  the  relationship  between 
the  members. 

(v)  Distnhi:tions.  Distributions  taken 
into  account  under  paragraph  (b)(2)  of 
this  section  are  distributions  with 
respect  to  S's  stock  to  which  section  301 
applies  and  all  other  distributions 
treated  as  dividends  (e.g.,  under  .section 
356(a)(2)).  See  §  l.\502-14(a)(5)  for 
taking  into  account'distributions  to 
which  section  301  applies  (but  not  other 
distributions  treated  as  dividends) 
under  the  entitlement  rule. 

(4)  Waiver  of  loss  carryovers  from 
separate  return  limitation  years— [\) 
General  rule.  If  S  has  a  loss  carryover 
from  a  separate  return  limitation  year 
when  it  becomes  a  member  of  a 
consolidated  group,  the  group  may 
make  an  irrevocable  election  to  treat  all 
or  any  portion  of  the  loss  carry-over  as 
expiring  for  all  Federal  income  tax 
purposes  immediately  before  S  becomes 
a  member  of  the  consolidated  group 
(deemed  expiration).  If  S  was  a  member 
of  another  group  immediately  before  it 
became  a  member  of  the  consolidated 
group,  the  expiration  is  also  treated  as 
occurring  immediately  after  it  ceases  to 
be  a  member  of  the  prior  group. 

(ii)  Stock  basis  adjustments  from  a 
waiver— {A)  Qualifying  transactions.  If  S 
becomes  a  member  of  the  consolidated 
group  in  a  qualifying  cost  basis 
tran.saction  and  an  election  under  this 
paragraph  (b)(4)  is  made,  the  noncapital, 
nondeductible  expense  resulting  from 
the  deemed  expiration  does  not  resuh  in 
a  corresponding  stock  basis  adjustment 
for  any  member  under  this  section.  A 
qualifying  cost  basis  transaction  is  the 
purchase  (i.e..  a  transaction  in  which 
basis  is  determined  under  section  1012) 
by  members  of  the  acquiring 
consolidated  group  (while  they  are 
members)  in  a  12-month  period  of  an 
amount  of  S's  .stock  satisfying  the 
requirements  of  section  1504(a)(2). 


(B)  Nonqualifying  transactions.  If  S 
becomes  a  member  of  the  consolidated 
group  other  than  in  a  qualifying  cost 
basis  transaction  and  an  election  under 
this  paragraph  (b)(4)  is  made,  the  basis 
of  its  stock  that  is  owned  by  members 
immediately  after  it  becomes  a  member 
is  subject  to  reduction  under  the 
principles  of  this  section  to  reflect  the 
deemed  expiration.  The  reduction 
occurs  immediately  before  S  becomes  a 
member,  but  after  it  ceases  to  be  a 
member  of  any  prior  group,  and  it 
therefore  does  not  result  in  a 
corresponding  stock  basis  adjustment 
for  any  higher-tier  member  of  the 
transferring  or  acquiring  consolidated 
group.  Any  basis  reduction  under  this 
paragraph  (b)(4)(ii)(B)  is  taken  into 
account  in  making  determinations  of 
basis  under  the  Code  with  respect  to  S's 
stock  (e.g..  a  determination  under 
section  362  because  the  stock  is 
acquired  in  a  transaction  described  in 
section  368(a)(1)(B)).  but      loes  not 
result  in  corresponding  stock  basis 
adjustments  under  this  section  for  any 
higher-tier  member.  If  the  basis 
reduction  exceeds  the  basis  of  Ss  stock, 
the  excess  is  treated  as  an  excess  loss 
account  to  which  the  members  owning 
S's  stock  succeed. 

(C)  Higher-tier  corporation.';.  If  S 
becomes  a  member  of  the  consolidated 
group  as  a  resuh,  in  whole  or  in  part, 
of  a  higher-tier  corporation  becoming  a 
member  (whether  or  not  in  a  qualifying 
cost  basis  transaction),  additional 
adjustments  are  required.  The  highest- 
tier  corporation  (T)  whose  becoming  a 
member  resulted  in  S  becoming  a 
member,  and  T's  chain  of  lower-tier 
corporations  that  includes  S.  are  subject 
to  the  adjustment.  The  deemed 
expiration  of  S's  loss  carryover  that 
results  in  a  negative  adju.stment  for  the 
first  higher-tier  corporation  is  treated  as 
an  expiring  loss  carryover  of  that  higher- 
tier  corporation  for  purposes  of  applying 
paragraph  (b)(4)(ii){B)  of  this  section'to 
that  corporation.  For  example,  if  P 
purchases  all  of  the  stock  of  T.  T  owns 
all  of  the  stock  of  Tl .  Tl  owns  all  of  the 
stock  of  S.  S  becomes  a  member  as  a 
result  of  T  becoming  a  member,  and  the 
election  under  this  paragraph  {b)(4)  is 
made,  the  basis  of  the  S  stock  is  reduced 
and  the  reduction  tiers  up  to  Tl,  Tl 
treats  the  negative  adjustment  to  its 
basis  in  S's  stock  as  an  expiring  loss 
carryover  of  Tl.  and  T  then  adjusts  its 
basis  in  Tl's  stock.  In  addition,  if  T 
becomes  a  member  of  the  acquiring 
group  in  a  transaction  other  than  a 
qualify'ing  cost  basis  transaction,  the 
amount  that  tiers  up  to  T  also  reduces 
the  basis  of  its  stock  under  paragraph 
(b)(4)(ii)(B)  of  this  section  (but  the 
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amount  does  not  tier  up  to  higher-tier 
members). 

(iij)  Net  asset  basis  limitation.  Basis 
reduced  under  this  paragraph  (b)(4)  is 
restored  before  S  becomes  a  member 
(and  before  the  basis  of  S's  stock  is 
taken  into  account  in  determining  basis 
under  the  Code)  to  the  extent  necessary 
to  conform  a  share's  basis  to  its 
allocable  portion  of  net  asset  basis.  In 
the  case  of  higher-tier  corporations 
under  paragraph  (b)(4)(ii)(C)  of  this 
section,  the  restoration  does  not  tier  up 
but  is  instead  applied  separately  to  each 
higher-tier  corporation.  For  purposes  of 
determining  each  corporation's  net  asset 
basis  (including  the  basis  of  stock  in 
lower-tier  corporations),  the  restoration 
is  applied  in  the  order  of  tiers,  from  the 
lowest  to  the  highest.  For  purposes  of 
the  restoration: 

(A)  A  member's  net  asset  basis  is  the 
positive  or  negative  difference  between 
the  adjusted  basis  of  its  assets  (and  the 
amount  of  any  of  its  loss  carryovers  that 
are  not  deemed  to  expire)  and  its 
liabilities.  Appropriate  adjustments 
must  be  made,  for  example,  to  disregard 
liabilities  that  subsequently  will  give 
rise  to  deductions  (e.g.,  liabilities  to 
which  section  461(h)  applies). 

(B)  Within  a  class  of  stock,  each  share 
has  the  same  allocable  portion  of  net 
asset  basis.  If  there  is  more  than  one 
cla.ss  of  common  stock,  the  net  asset 
basis  is  allocated  to  each  class  by  taking 
into  account  the  terms  of  each  class  and 
all  other  facts  and  circumstances 
relating  to  the  overall  economic 
arrangement. 

(iv)  Election.  The  election  described 
in  this  paragraph  (b)(4)  must  be  made  in 
a  separate  statement  entitled 
'ELECTION  TO  TREAT  LOSS 
CARRYOVER  AS  EXPIRING  UNDER 
§  1.1502-32(b)(4r"  The  statement  must 
be  filed  with  the  consolidated  group's 
return  for  the  year  S  becomes  a  member, 
and  it  must  be  signed  by  the  common 
parent  and  S.  A  separate  statement  must 
be  made  for  each  member  whose  loss 
carryover  is  deemed  to  expire.  The 
statement  must  identify  the  amount  of 
each  loss  carryover  deemed  to  expire  (or 
the  amount  of  each  loss  carryover 
deemed  not  to  expire,  with  any  balance 
of  any  loss  carryovers  being  deemed  to 
expire),  the  basis  of  any  stock  reduced 
as  a  result  of  the  deemed  expiration,  and 
the  computation  of  the  basis  reduction. 

(5)  Examples — (i)  In  general.  For 
purposes  of  the  examples  in  this 
section,  unless  otherwise  stated,  P  owns 
all  of  the  only  class  of  S's  stock,  the 
stock  is  owned  for  the  entire  year,  S 
owns  no  stock  of  lower-tier  members, 
the  tax  year  of  all  persons  is  the 
(-.alendar  year,  all  persons  use  the 
arcnial  method  of  accounting,  the  facts 


set  forth  the  only  corporate  activity, 
preferrad  stock  is  described  in  section 
1504(a)(4),  all  transactions  are  between 
unrelated  persons,  and  tax  liabilities  are 
disregarded. 

(ii)  Stock  basis  adjustments.  The 
principles  of  this  paragraph  (b)  are 
illustrated  by  the  following  examples. 

Example  7.  Taxable  income,  (a)  Current 
taxable  income.  For  Year  1 .  the  P  group  has 
SlOO  of  taxable  income  whfin  detfrmir.ed  by 
including  only  S's  items  of  income,  gain, 
dtrduf.tion,  and  loss  taken  into  account. 
Under  paragraph  (b)(1)  of  this  section,  P's 
basis  in  S's  stock  is  adjusted  under  this 
si>ction  as  of  the  close  of  Year  1.  I'ndcr 
paragraph  (b)(2)  of  this  section.  P's  basis  in 
S's  stof  k  is  increased  by  the  amount  of  the 
P  group's  taxable  income  determined  by 
including  only  S's  items  taken  into  account. 
Thus.  P's  basis  in  S's  stock  is  increased  by 
SlOO  as  of  the  close  of  Year  1 . 

(b)  Intercompany  gain  that  is  net  taken  into 
account.  The  facts  are  the  same  as  in 
paragraph  (a)  of  this  Example  '. .  'xi  cpt  that 

S  also  sells  property  to  another  memter  at  a 
S:i5gain  in  Year  1,  the  gain  is  deferred  under 
§  1.1502<-13  and  taken  into  account  in  Year 
3.  and  P  sells  10%  of  S's  stock  to 
nonmcmbers  in  Year  2.  Under  paragraph 
(}))(3)(i)  cf  this  section.  S's  deferred  gain  is 
not  additional  taxable  income  for  Year  1  or 
2  because  it  is  not  taken  in*o  account  in 
determining  the  P  group's  consolidated 
taxable  income  for  either  of  those  years.  The 
d(;ferred  gain  is  not  tax-exempt  income  under 
paragraph  (b)(3)(ii)  of  this  section  because  it 
is  not  permanently  excluded  from  S's  gross 
income.  The  deferred  gain  does  not  result  in 
a  basis  adjustment  until  Year  3,  when  it  is 
taken  into  account  in  determining  the  P 
group's  consolidated  taxable  income. 
Consequently.  P's  basis  in  the  S  shares.sold 
is  not  increased  to  reflect  S's  gain  from  the  ■ 
intercompany  sale  of  the  property.  In  Year  3, 
the  deferred  gain  is  taken  into  account,  but 
the  amount  allocable  to  the  shares  soUi  by  P 
di)es  not  increa.se  their  basis  tjetause  these 
shares  are  held  by  nonmembers. 

(c)  Intercompany  gain  taken  into  account. 
The  factj  are  the  same  as  in  paragraph  (b)  of 
this  E.\atnple  1.  except  that  P  sells  all  of  S's 
stock  in  Year  2  (rather  than  onlv  10%).  Under 
§1  1.502^13.  Stakes  the  S25  gain  into 

a*  count  immediately  before  S  becomes  a 
nonmrnjber.  Thus.  P's  basis  in  S's  stock  is 
increasetl  to  reflect  S's  gain  from  the 
ii.ten.ompany  sale  of  the  property. 

Example  2.  Tax  loss,  (a)  Current 
nl-iorpticn.  For  Year  2.  the  P  group  has  a  S50 
Kinsulitiatcd  net  operating  loss  when 
d"termined  by  taking  into  account  only  S's 
itt:ms  of.income.  gain,  deduction,  and  loss. 
S's  loss  is  absorbed  by  the  P  group  in  Year 
2.  offsettng  P's  income  for  that  year.  Under 
paragraph  lb)(3)(i)(.M  of  this  section,  because 
Ss  loss  is  absorbed  in  the  year  it  arises,  P  has 
a  S50  negative  adjustment  with  respect  to  S's 
stock.  Under  paragraph  (b)(2)  of  this  section, 
P  reducos  its  basis  in  S's  st(x;k  bv  S50.  I'nder 
paragraph  (a)(3)(ii)  of  this  section,  if  the 
d crease  exceeds  P's  basis  in  S's  stock,  the 
rvcpss  is  P's  excess  loss  account  in  S's  stock. 

(b)  Interim  determination  from  stock  sale. 
The  f.K  ts  are  the  same  as  in  paragraph  (a)  of 


this  Example  2.  except  that  S's  Yoar  2  loss 
arises  in  the  first  half  of  the  calendar  vear, 
P  sells  50%  of  S's  stock  on  July  1  of  Year  2, 
and  P's  income  for  Year  2  does  not  arise  until 
after  the  sale  of  S's  stock.  P's  income  for  Year 
2  (exclusive  of  the  sale  of  S's  stock)  is  offset 
by  S's  loss,  even  though  the  income  arises 
after  the  stock  sale,  and  no  loss  remains  to 
be  apportioned  to  S.  See  §§1.1502-11  an<i 
1.1502-79.  Under  paragraph  (b)(3)(i)(A)  of 
this  section,  because  S's  S50  loss  is  absorb*  d 
in  the  year  it  arises,  it  reduces  P's  basis  in 
the  S  shares  sold  by  S25  immediately  befo,-e 
the  stock  sale.  Because  S  t)ecomes  a 
nonmember.  the  loss  also  reduces  P's  basis  in 
fl.e  retained  S  shares  by  S25  immediately 
bef(jre  S  becomes  a  nonmember.  See  also 
§  1.1502-20(b)  (possible  stock  basis  reiluctiun 
on  the  deconsolidation  of  S). 

(c)  Loss  carryback.  The  facts  are  the  same 
as  in  paragraph  (a)  of  this  Example  2,  except 
that  P  has  no  income  or  loss  for  Year  2.  S's 
S50  loss  is  carried  back  and  absorl)ed  by  the 
P  group  in  Year  1  (offsetting  the  income  of 
P  or  S).  and  the  P  group  receives  a  S17  tax 
refund  in  Year  2  that  is  paid  to  S.  Under 
paragraph  (b)(3)(i)(B)  of  this  section,  because 
the  S50  loss  is  carried  back  and  absorbed  in 
Yoar  1,  it  is  treated  as  a  tax  lo.ss  for  Year  2 
(the  year  in  which  it  arises).  Under  par.igraph 
(b)(3)(ii)  of  this  section,  the  refund  is  treated 
as  tax-e.xempt  income  of  S.  Underjjaragraph 
(b)(3)(iv)(r.)  of  this  section,  the  tax-  exempt 
income  is  taken  into  account  in  Year  2 
biecause  that  is  the  year  it  would  be  taken 
into  account  under  S's  method  of  accountir.g. 
if  it  were  subject  to  Federal  income  taxation. 
Thus,  under  paragraph  (b)(2)  of  this  section, 
P  reduces  its  basis  in  S's  stock  by  S33  as  of 
the  close  of  Year  2  (the  5.50  tax  loss,  less  ihe  ■ 
SI  7  tax  refund). 

(d)  Loss  carryforward.  The  facts  arc  the 
same  as  in  paragraph  (a)  of  this  Example  2. 
except  that  P  has  no  income  or  loss  for  Yr-Hr 
2.  and  .S's  loss  is  tarried  forward  and 
absorbed  by  the  P  group  in  Year  3  (offsetiinj; 
the  income  of  P  or  S).  Under  paragraph 
(b](3)(i](A)  of  this  section,  the  loss  is  not 
treated  as  a  tax  Toss  under  paragraph  (b'{2) 
of  this  section  until  Year  3. 

Examples.  Tax-exempt  income  and 
noncapital,  nondeductible  e.^penses.  (a) 
Facts.  For  Yciir  1 .  the  P  group  has  S.SOOot 
consolidated  taxable  income.  However,  thi'  I' 
group  has  a  SlOO  consolidated  net  operating 
loss  when  determined  by  including  only  S's 
items  of  income,  gain,  deduction,  and  loss 
taken  into  account.  Also  for  Year  1.  S  has  SHO 
of  interest  income  that  is  permancniiy 
excluded  from  gross  income  under  section 
103.  and  S  incii.'-s  S60  of  related  expense  fur 
which  a  deduction  is  permanently 
disallowed  under  section  265. 

(b)  Analysis.  Under  paragraph  (b)(3)(i)(.^) 
of  this  section.  S  has  a  SlOO  tax  loss  for  Yivr 
1.  Under  paragraph  (b)(3)(ii)(A)  of  this 
section,  S  has  S80  of  tax-exempt  income 
i;nder  paragraph  (b)(3)(iii)(A)of  this  section, 
S  has  S60  of  noncapital,  nondeductible 
expense.  Under  paragraph  (B)(3)(iv)(C).of  this 
section,  the  tax-exempt  income  and 
noncapital,  nondeductible  expense  are  taki-n 
into  account  in  Year  1  because  that  is  the 
y  'ar  they  would  betaken  into  account  umirr 
.S's  method  of  accounting  iflhcy  were  subji".  t 
to  Foileral  income  taxation.  Thus,  under 
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paragraph  (b)  of  this  section.  P  reduces  its 
basis  in  S's  stock  as  of  the  close  of  Year  1 
by  an  S80  net  amount  (the  $100  tax  loss,  less 
S80  of  tax-exempt  income,  plus  $60  of 
noncapital,  nondeductible  expenses). 

Example  4.  Discharge  of  indebtedness,  (a) 
Facts.  P  forms  S  on  January  1  of  Year  1  and 
S  borrows  $200.  During  Year  1 ,  S's  assets 
decline  in  value  and  the  P  group  has  a  $100 
consolidated  net  operating  loss  when 
determined  by  including  only  S's  iteojs  of 
income,  gain,  deduction,  and  loss  taken  into 
account.  None  of  the  loss  is  absorbed  by  the 
group  in  Year  1.  and  S  is  discharged  from 
SlOO  of  indebtedness  at  the  close  of  Year  1 . 
Under  section  108(a).  S's  $100  of  discharge 
of  indebtedness  income  is  excluded  &om 
gross  income  because  of  insolvency.  Under 
section  108(b).  S's  $100  net  operating  loss  is 
reduced  to  zero  at  the  close  of  Year  1. 

(b)  Analysis.  Under  paragraph  (b}(3)(iii)(B) 
of  this  section,  the  reduction  of  the  net 
operating  loss  is  treated  as  a  noncapital, 
nondeductible  expense  in  Year  l  because  the 
net  operating  loss  is  permanently  disallowed 
by  section  108(b).  Under  paragraph 
(b)(3)(ii)(C)  of  this  section,  all  $100  of  S's 
discbarge  of  indebtedness  income  is  treated 
as  tax-exempt  income  in  Year  1  because  the 
discharge  results  in  a  $100  reduction  to  S's 
net  operating  loss.  Consequently,  the  loss  and 
the  cancellation  of  the  indebtedness  result  in 
no  net  adjustment  to  P's  basis  in  S's  stock 
under  paragraph  (b)  of  this  section.  (If  the 
basis  of  assets  were  reduced  under  section 
1017,  rather  than  S's  loss,  the  reduction 
would  not  occur  until  the  beginning  of  Year 

2  and  the  discharge  would  not  be  treated  as 
tax-exempt  income  until  that  time.) 

(c)  Insufficient  attributes.  The  facts  are  the 
same  as  in  paragraph  (a)  of  this  Example  4, 
except  that  $70  of  S's  net  operating  loss  is 
absorbed  in  Year  1,  offsetting  P's  income  for 
that  year,  and  the  indebtedness  is  discharged 
at  the  beginning  of  Year  2.  Under  paragraph 
(b)  of  this  section,  the  $70  of  S's  loss 
absorbed  in  Year  1  reduces  P's  basis  in  S's 
stock  by  $70  as  of  the  close  of  Year  1.  Under 
section  108(a).  S's  discharge  of  indebtedness 
income  in  Year  2  is  excluded  from  the  P 
group's  gross  income  because  of  insolvency. 
Under  section  108(b).  the  remaining  $30  of 
S's  net  operating  loss  carryover  from  Year  1 
is  reduced  to  zero  at  the  close  of  Year  2.  No 
other  attributes  are  reduced.  Under  paragraph 
(b)(3)(iii)(B)  of  this  section,  the  elimination  of 
the  remaining  $30  net  operating  loss  by 
section  108(b)  is  treated  as  a  noncapital, 
nondeductible  expense.  Under  paragraph 
(b)(3)(ii)(C)  of  tnis  section,  only  $30  of  the 
discharge  is  treated  as  tax-exempt  income 
because  only  that  amount  is  applied  to 
reduce  tax  attributes.  See  also  §  1.1502- 
19(c)(l)(iii)  (taking  into  account  any  excess 
loss  account  of  P  in  S's  stock).  The  remaining 
S70  of  dischai^e  income  excluded  under 
section  108(a)  has  no  effect  on  P's  basis  in 

S's  stock. 

(d)  Purchase  price  adjustmetit.  Assume 
instead  that  S  buys  land  in  Year  1  in 
exchange  for  S's  $100  purchase  money  note 
(bearing  interest  at  a  market  rate  of  interest 
in  excess  of  the  applicable  Federal  rate,  and 
providing  for  a  principal  payment  at  the  end 
of  Year  10),  and  the  seller  agrees  with  S  in 
Year  4  to  discharge  $60  of  the  note  as  a 


purchase  price  adjustment  to  which  section 
108(e)(5)  applies.  S  has  no  discharge  of 
indebtedness  income  that  is  treated  as  tax- 
exempt  income  under  paragraph  (b)(3)(ii)  of 
this  section.  In  addition,  the  $60  purchase 
price  adjustment  is  not  a  noncapital, 
nondeductible  expense  under  paragraph 
(b)(3)(iii)of  this  section.  A  purchase  price 
adjustment  is  not  equivalent  to  a  dischai^e  of 
indebtedness  that  is  offset  by  a  deduction  or 
loss.  Consequently,  the  purchase  price 
adjustment  results  in  no  net  adjustment  to  P's 
basis  in  S's  stock  under  paragraph  (b)  of  this 
section. 

Example  5.  Distributions,  (a)  Amounts 
declared  and  distributed.  For  Year  1 ,  the  P 
group  has  $120  of  consolidated  taxable 
income  when  determined  by  including  only 
S's  items  of  income,  gain,  deduction,  and  loss 
taken  into  account.  S  declares  and  makes  a 
$10  dividend  distribution  to  P  at  the  close  of 
Year  1.  Under  paragraph  (b)  of  this  section, 
P  increases  its  basis  in  S's  slock  as  of  the 
close  of  Year  1  by  a  Si  10  net  amount  (Si  20 
of  taxable  income,  less  a  $10  distribution). 

(b)  Distributions  in  later  years.  The  facts 
are  the  same  as  in  paragraph  (a)  of  this 
Example  5.  except  that  S  does  not  declare 
and  distribute  the  $10  until  Year  2.  Under 
paragraph  (b)  of  this  section,  P  increases  its 
Tiasis  in  S's  stock  by  $120  as  of  the  close  of 
Year  1 ,  and  decreases  its  basis  bv  SIO  as  of 
the  close  of  Year  2.  (If  P  were  also  a 
subsidiary,  the  basis  of  its  stock  would  also 
be  increased  in  Year  1  to  reflect  Ps  $120 
adjustment  to  basis  of  S's  stock;  the  basis  of 
P's  stock  would  not  be  changed  as  a  result 
of  S's  distribution  in  Year  2,  because  P's  SlO 
of  tax-exempt  dividend  income  under 
paragraph  (b)(3)(ii)  of  this  section  would  be 
offset  by  the  $10  negative  adjustment  to  P's 
basis  in  S's  stock  for  the  distribution.) 

(c)  Amounts  declared  but  not  distributed. 
The  facts  are  the  same  as  in  paragraph  (a)  of 
this  Example  5.  except  that,  during  Deccmbe.' 
of  Year  1 ,  S  declares  (and  P  becomes  entitled 
to)  another  $70  dividend  distribution  with 
respect  to  its  stock,  but  P  does  not  receive  the 
distribution  until  after  it  sells  all  of  S's  stock 
at  the  close  of  Yean.  Under  §  1.1 502-1 4(a), 
S  is  treated  as  making  a  $70  distribution  to 

P  at  the  time  P  becomes  entitled  to  the 
distribution.  (If  S  is  distributing  an 
appreciated  asset,  its  gain  under  section  311 
is  also  taken  into  account  under  paragraph 
(b)(3)(i)  of  this  section  at  the  time  P  becomes 
entitled  to  the  distribution.)  Consequently, 
under  paragraph  (b)  of  this  section,  P 
increases  its  basis  in  S's  stock  as  of  the  close 
of  Year  1  by  only  a  $40  net  amount  (Si  20  of 
taxable  income,  less  two  distributions 
totalling  $80).  Any  further  adjustments  after 
S  ceases  to  be  a  member  and  the  $70 
distribution  is  made  would  be  duplicative, 
because  the  stock  basis  has  already  been 
adjusted  for  the  distribution.  Accordingly, 
the  distribution  will  not  result  in  further 
adjustments  or  gain,  even  if  the  distribution 
is  a  payment  to  which  section  301(c)(2)  or  (3) 
applies. 

Examples.  Reorganization  with  boot,  (a) 
Facts  P  owns  all  of  the  stock  of  S  and  T.  On 
January  1  of  Year  1 ,  P  has  a  $100  basis  in  the 
S  stock  and  a  $60  basis  in  the  T  stock.  S  and 
T  have  no  items  of  income,  gain,  deduction, 
or  loss  for  Year  1.  S  and  T  c.irh  have 


substantial  earnings  and  profits.  At  the  close 
of  Year  1,  T  merges  into  S  in  a  reorganization 
described  in  section  368(a)(1)(A)  (and  in 
section  368(a)(1)(D)).  P  receives  no  additional 
S  stock,  but  does  receive  $10  which  is  treated 
as  a  dividend  under  section  356(a)(2). 

(b)  Analysis.  Under  section  358,  P's  basis 
in  the  S  stock  is  increased  by  its  basis  in  the 
T  stock,  decreased  to  reflect  the  money 
received,  and  increased  to  reflect  treatment  of 
the  money  as  a  dividend.  Under  paragraph 
(b)(3)(v)  of  this  section,  the  $10  is  also  treated 
as  a  distribution  to  which  paragraph  (b)(2)(iv) 
of  this  section  applies.  Thus,  under  section 
358  and  paragraph  (b)  of  this  section,  Pg 
basis  in  the  S  stock  is  $150  immediately  after 
the  merger.  (If  there  had  been  insufficient 
earnings  and  profits  to  treat  the  $10  as  a 
dividend  under  section  356(a)(2),  P's  basis  in 
the  S  stock  would  be  $160  because  the  $10 
would  not  be  a  distribution  to  which  section 
301  applies:  but  see  §  1.1502-13  for  the 
deferral  and  taking  into  account  of  Ps  $10 
gain  under  section  356(a)(1).) 

Example  7.  Tiering  up  of  basis 
adjustments.  P  owns  all  of  S's  stoi  k,  ,:nd  S 
owns  all  of  T's  stock.  For  Year  1 .  tlic  P  group 
has  $100  of  consolidated  taxable  income 
when  determined  by  including  only  T's  items 
of  income,  gain,  deduction,  and  loss  taken 
into  account,  and  $50  of  consol idated  taxable 
income  when  determined  by  including  only 
S's  items  taken  into  account,  S  increases  its 
basis  in  T's  stock  by  StOO  under  paragraph 
(b)  of  this  section.  Under  paragraph  (a)(3)  of 
this  section,  this  $100  basis  adjustment  is 
taken  into  account  in  determining  Ps 
adjustmehts  to  its  basis  in  S's  stock.  Thus,  P 
increases  its  basis  in  Ss  stock  bv  SI  50  under 
paragraph  (b)  of  this  section. 

Example  a  Allocation  of  items,  (a) 
Acquisition  in  mid-year.  P  is  the  common 
parent  of  a  consolidated  group,  and  S  is  an 
unaffiliated  corporation  filing  separate 
returns  on  a  calendar-year  basis.  P  acquires 
all  of  S's  stock  and  S  becomes  a  member  of 
the  Pgroup  on  July  1  of  Year  1.  For  the  entire 
calendar  Year  1.  S  has  $100  of  ordinary 
income  and  under  §  1.1502-76(b)  $60  is 
allocated  to  the  period  from  January  1  to  Juno 
30  and  $40  to  the  penod  from  July  1  to 
December  31.  Under  paragraph  (b)  of  this 
section,  P  increases  its  basis  in  S's  stock  bv 
S40. 

(b)  Sale  in  mid-year.  The  facts  are  the  .same 
as  in  paragraph  (a)  of  this  Example  8.  except 
that  S  is  a  member  of  the  P  group  at  the 
beginning  of  Year  1  but  ceases  to  bo  a 
member  on  June  30  as  a  result  of  P's  sale  of 
S's  stock.  Under  paragraph  (b)  of  this  section. 
P  increases  its  basis  in  S's  stock  by  S60 
immediately  before  the  stock  sale.  (Ps  basis 
increase  would  be  the  same  if  S  became  a 
nonmcmber  because  S  issued  additional 
shares  to  nonmembers.) 

(c)  Absorption  of  loss  carn-overs.  As.<;ume 
instead  that  S  is  a  member  of  the  P  group  at 
the  beginning  of  Year  1  but  ceases  to  be  a 
member  on  June  30  as  a  result  of  P's  sale  of 
S's  stock,  and  a  $100  consolidated  net 
operating  loss  attributable  to  S  is  carried  ovor 
by  the  P  group  to  Year  1.  The  consolidated 
net  operating  loss  may  be  apportioned  to  S 
for  its  first  separate  return  year  only  to  the 
extent  not  absorbed  by  the  P  group  during 
Yfar  1.  Under  paragraph  (b)(3)(i)  of  this 
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section,  if  the  loss  is  absorbed  by  the  P  group 
in  Year  1,  whether  the  ofbetting  income 
arises  before  or  after  P's  sale  of  S's  stock,  the 
absorption  of  the  loss  carryover  is  included 
in  the  detennination  of  S's  taxable  inconie  or 
ioss  for  Year  1.  Thus.  P's  basis  in  S's  stock 
is  adjusted  under  paragraph  (b]  of  this 
section  to  reflect  any  absorption  of  the  loss 
by  the  P  group. 

Example  9.  Gross-ups.  (a)  Facts.  P  owns  all 
of  the  stock  of  S,  and  S  owns  all  of  the  stock 
of  T,  a  newly  fiormed  controlled  foreign 
corporation  that  is  not  a  passive  foreign 
investment  company.  In  Year  1,  T  has  $100 
of  subpart  F  income  and  pays  S34  of  foreign 
income  tax,  leaving  T  with  S66  of  earnings 
and  profits.  The  P  group  has  SlOO  of 
consolidated  taxable  income  when 
determined  by  taking  into  account  only  S's 
items  (the  inclusion  under  section  931(a], 
taking  into  account  the  section  78  gross-up). 
As  a  result  of  the  section  951(a]  inclusion,  S 
increases  its  basis  in  Ts  stock  by  S66  imder 
section  961(a). 

(b)  Analysis.  Under  paragraph  (b](3)(i)  of 
this  section,  S  has  SlOO  of  taxable  income. 
Under  paragraph  (b)(3)(iii)(B)  of  this  section, 
the  S34  gross-up  fbr  taxes  paid  by  T  that  S 

is  treated  as  having  paid  is  a  noncapital, 
nondeductible  expense  (whether  or  not  any 
corresponding  amount  is  claimed  by  the  P 
group  as  a  tax  credit).  Thus,  P  increases  its 
basis  in  S's  stock  under  paragraph  (b)  of  this 
section  by  the  net  adjustment  of  S66. 

(c)  SulKequent  distribution.  The  facts  are 
the  same  as  in  paragraph  (a)  of  this  Example 
9,  except  that  T  distributes  its  $66  of  earnings 
and  profits  in  Year  2.  The  $66  distribution 
received  by  S  is  excluded  from  S's  income 
under  section  959(a)  because  the  distribution 
represents  earnings  and  profits  attributable  to 
amounts  that  were  included  in  S's  income 
under  section  951(a)  for  Year  1.  In  addition, 
S's  basis  in  Ts  stock  is  decreased  by  $66 
under  section  961(b).  The  excluded 
distribution  is  not  tax-exempt  income  under 
paragraph  (b)(3)(ii)  of  this  section  because  of 
the  corresponding  reduction  to  S's  basis  in 
T's  stocL  Consequently,  P's  basis  in  S's  stock 
is  not  adjusted  under  paragraph  (b)  of  this 
section  for  Year  2. 

Example  10.  Fecapture  of  tax-exempt 
items,  (a)  Facts.  S  is  a  life  insurance 
company.  For  Year  1,  the  P  group  has  S200 
of  consolidated  taxable  income,  determined 
by  including  only  S's  items  of  income,  gain, 
deduction,  and  loss  taken  into  account 
(including  a  $300  small  company  deduction 
under  section  806).  In  addition,  S  has  $100 
of  tax-exempt  interest  income,  $60  of  which 
Is  S's  company  share.  The  remaining  $40  of 
tax-exempt  income  is  the  policyholders' 
share  that  reduces  S's  deduction  for  increase 
in  reserves. 

(h)  Tax-exempt  items  generally.  Under 
paragraph  (b)(3)(i)  of  this  section.  S  has  $200 
of  taxable  income  for  Year  1.  Also  for  Year 
1 ,  S  has  $100  of  tax-exempt  income  under 
paragraph  (bM3Hii)(A)  of  this  section,  and 
another  $300  is  treated  as  tax-exempt  income 
under  paragraph  (b)(3)(ii](B)  of  this  section 
because  of  the  deduction  under  section  806. 
Under  paragraph  (b)(3Kiii]  of  this  section,  S 
has  $40  of  noncapital,  nondeductible 
expenses  for  Year  1  because  S's  deduction 
under  section  807  for  its  increase  in  reserves 


has  boen  permanently  reduced  by  the  $40 
policyholders'  share  of  the  tax-exempt 
interest  income.  Thus,  P  increases  its  basis  in 
S's  stock  by  $560  under  paragraph  (b)  of  this 
section. 

(c)  ttecapture.  Assume  instead  that  S  is  a 
property  and  casualty  company  and,  for  Year 
1.  S  accrues  $100  of  estimated  salvage 
recoverable  under  section  832.  Of  this 
amouat,  $87  (87%  of  $100)  is  excluded  from 
gross  income  because  of  the  "fresh  start" 
provisions  of  Sec.  1130S(c)  of  P.L.  101-508 
(the  Ohmibus  Budget  Reconciliation  Act  of 
1990).  Thus,  S  has  $87  of  tax-exempt  income 
under  paragraph  (b)(3)(ii)(A)  of  this  section 
that  increases  P's  basis  in  S's  stock  for  Year 
1.  (S  also  has  $13  of  taxable  income  over  the 
period  of  inclusion  under  section  481.)  In 
Year  5.  S  determines  that  the  $100  salvage 
recoverable  was  overestimated  by  $30  and 
deducts  $30  for  the  reduction  of  the  salvage 
recoverable.  However,  S  has  $26.10  (87%  of 
$30)  of  taxable  income  in  Year  5  due  to  the 

Cartial  recapture  of  its  fresh  start  Because  S 
as  no  basis  corresponding  to  this  income,  S 
is  treated  under  paragraph  (b)(3)(iii)(B)  of  this 
section  as  having  a  $26.10  noncapital, 
nondeductible  expense  in  Year  5.  This 
treatment  is  necessary  to  reflect  the 
elimination  of  the  erroneous  fr^sh  start  in  S's 
stock  basis  and  causes  a  decrease  in  P's  basis 
in  S's  stock  by  $30  for  Year  5  (a  $3.90  taxable 
loss  aad  a  $26.10  special  adjustment). 

(c)  Allocation  of  adjustments  among 
shares  of  stock — [1]  In  general.  The 
portion  of  the  adjustment  under 
parayaph  (b)  of  this  section  that  is 
described  in  paragraph  (b)(2)(iv)  of  this 
section  (negative  adjustments  for 
distributions)  is  allocated  to  the  shares 
of  S's  stock  to  which  the  distribution 
relates.  The  remainder  of  the 
adjustment,  described  in  paragraphs 
(b)(2Mi)  through  (iii)  of  this  section 
(adjustments  for  taxable  income  or  loss, 
tax-exempt  income,  and  noncapital, 
nondeductible  expenses),  is  allocated 
amorig  the  shares  of  S's  stock  as 
provided  in  paragraphs  (c)(2)  through 
(4)  of  this  section.  If  the  remainder  of 
the  adjustment  is  positive,  it  is  allocated 
first  to  any  preferred  stock  to  the  extent 
provided  in  paragraph  (c)(3)  of  this 
section,  and  then  to  the  coiranon  stock 
as  provided  in  paragraph  (c)(2)  of  this 
section.  If  the  remainder  of  the 
adjustment  is  negative,  it  is  allocated 
only  to  common  stock  as  provided  in 
parayaph  (c)(2)  of  this  section.  An 
adjustment  under  this  section  allocated 
to  a  share  for  the  period  the  share  is 
owned  by  a  nonmember  has  no  effect  on 
the  basis  of  the  share.  See  paragraph 
(c)(4>  of  this  section  for  the  reallocation 
of  ad)ustments,  and  paragraph  (d)  of  this 
section  for  definitions.  See  §  1.1502- 
19(d)  for  special  allocations  of  basis 
determined  or  adjusted  under  the  Code 
vnth  respect  to  excess  loss  accounts. 

(2)  Common  stock— {i}  Allocation 
within  a  class.  The  portion  of  the 
adjustment  described  in  paragraphs 


(b)(2Mi)  through  (iii)  of  this  section  (the 
adjustment  determined  without  taking 
distributions  into  account]  that  is 
allocable  to  a  class  of  common  stock  is 
generally  allocated  equally  to  each  share 
within  the  class.  However,  if  a  member 
has  an  excess  loss  account  in  shares  of 
a  class  of  common  stock  at  the  time  of 
a  positive  adjustment,  the  p<Mtion  of  the 
adjustment  allocable  to  the  member 
with  respect  to  the  class  is  allocated  first 
to  equalize  and  eliminate  that  member's 
excess  loss  accounts  and  then  to 
increase  equally  its  basis  in  the  shares 
of  that  class.  Similarly,  any  negative. 
adjustment  is  allocated  fint  to  reduce 
the  member's  positive  basis  in  shares  of 
the  class  before  creating  or  increasing  its 
excess  loss  account.  Distributions  and 
any  adjustments  or  determinations 
imder  the  Internal  Revenue  Code  (e.g., 
under  section  358,  including  any 
modifications  under  §  1.1 502-1 9(d))  are 
taken  into  account  before  the  allocation 
is  made  under  this  paragraph  (c)(2)(i). 

(ii)  Allocation  among  classes — (A) 
General  rule.  If  S  has  more  than  one 
class  of  common  stock,  the  extent  to 
which  the  adjustment  described  in 
paragraphs  (b)(2)(i)  through  (iii)  of  this 
section  (the  adjustment  determined 
without  taking  distributions  into 
account)  is  allocated  to  each  class  is 
determined,  based  on  consistently 
applied  assumptions,  by  taking  into 
account  the  terms  of  each  class  and  all 
other  facts  and  arctunstances  relating  to 
the  overall  economic  arrangement.  The 
allocation  generally  must  reflect  the 
manner  in  which  the  classes  participate 
in  the  economic  benefit  or  burden  (if 
any)  corresponding  to  the  items  of 
income,  gain,  deduction,  or  loss 
allocated.  In  determining  participation, 
any  differences  in  voting  rights  are  not 
taken  into  account,  and  the  following 
factors  are  among  those  to  be 
considered — 

( 1 )  The  interest  of  eadi  share  in 
economic  profits  and  losses  (if  different 
from  the  interest  in  taxable  income); 

(2)  The  interest  of  each  share  in  cash 
flow  and  other  non-liquidating 
distributions;  and 

{3)  The  interest  of  each  share  in 
distributions  in  liquidation. 

(B)  Distributions  and  Code 
adjustments.  Distributions  and  any 
adjustments  or  determinations  under 
the  Internal  Revenue  Code  are  taken 
into  account  before-the  allocation  is 
made  under  this  paragraph  (c)(2)(ii). 

(3)  Preferred  stock.  \l  tne  adjustment 
under  paragraphs  (b)(2Mi)  through  (iii) 
of  this  section  (the  adjustment 
determined  without  taking  distributions 
into  account)  is  positive,  it  is  allocated 
to  preferred  stodi  to  the  extent  required 
(when  aggregated  with  prior  allocations 
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to  the  preferred  stock  during  the  period 
that  S  is  a  member  of  ihe  consolidated 
group)  to  reflect  distributions  described 
in  section  301  (and  all  other 
distributions  treated  as  dividends)  to 
which  the  preferred  stock  becomes 
entitled,  and  arrearages  arising,  during 
the  period  that  S  is  a  member  of  the 
consolidated  group.  For  this  purpose, 
the  preferred  stock  is  treated  as  entitled 
to  a  distribution  no  later  than  the  time 
the  distribution  is  taken  into  account 
under  the  Internal  Revenue  Code  (e.g., 
under  section  305).  If  the  amount  of 
distributions  and  arrearages  exceeds  the 
positive  amount  (when  aggregated  with 
prior  allocations),  the  positive  amount  is 
Tirst  allocated  among  classes  of 
preferred  stock  to  reflect  their  relative 
priorities,  and  the  amount  allocated  to 
each  class  is  then  allocated  pro  rata 
within  the  cla.ss.  An  allocation  to  a 
share  with  respect  to  arrearages  and 
distributions  for  the  period  the  share  is 
owned  by  a  nonmember  is  not  reflected 
in  the  basis  of  the  share  under 
paragraph  (b)  of  this  section.  However, 
if  P  and  S  cease  to  be  members  of  one 
consolidated  group  and  remain 
affiliated  as  members  of  another 
consolidated  group,  P"s  ownership  of  S's 
stock  during  consolidated  return  years 
of  the  prior  group  is  treated  for  this 
purpose  as  ownership  by  a  member  to 
the  extent  that  the  adjustments  during 
the  prior  consolidated  return  years  are 
still  reflected  in  the  basis  of  the 
preferred  stock. 

(4)  Cumulative  n^detorminotion—d) 
General  rule.  A  member's  basis  in  each 
share  of  S's  preferred  and  common  stock 
must  be  redetermined  whenever 
necessary  to  determine  the  tax  liability 
of  any  person.  See  paragraph  (b)(1)  of" 
this  section.  The  redetermination  is 
made  by  reallocating  S's  net  adjustment 
described  in  paragraphs  (b)(2)(i)  through 
(iii)  of  this  section  (the  adjustment 
determin'>':^  '....lio.it  taking  distributions 
into  account)  for  each  consolidated 
return  year  (or  other  applicable  period) 
of  the  group  by  taking  into  account  all 
of  the  facts  and  circumstances  affec:ting 
allocations  under  this  paragraph  (c)  as 
of  the  redetermination  date  with  respect 
to  all  of  S's  shares.  For  this  purpose: 

(A)  Amounts  may  be  reallocated  from 
one  class  of  S's  stock  to  another  class, 
but  not  from  one  share  of  a  class  to 
another  share  of  the  same  class. 

(B)  If  there  is  a  change  in  the  equity 
structure  of  S  (e.g.,  as  the  result  of  S's 
issuan;:o,  redemption,  or 
recapitalization  of  shares),  a  cumulative 
n?determination  is  made  for  the  period 
before  the  change.  If  a  reallocation  is 
required  by  another  redetermination 
uftrr  a  change,  amounts  arising  after  the 


change  are  reallocated  before  amounts 
arising  before  the  change. 

(C)  If  S  becomes  a  nonmember  as  a 
result  of  a  change  in  its  equity  structure, 
any  reallocation  is  made  only  among  the 
shares  of  S's  stock  immediately  before 
the  change.  For  example,  if  S  issues 
stock  to  a  nonmember  creditor  in 
exchange  for  its  debt,  and  the  exchange 
results  in  S  becoming  a  nonmember.  any 
reallocation  is  only  among  the  shares  of 
S's  stock  immediately  before  the 
exchange. 

(D)  Any  reallocation  is  treated  for  all 
purposes  after  it  is  made  (including 
subsequent  redeterminations)  as  the 
original  allocation  of  an  amount  under 
this  paragn-'ph  (c),  but  the  reallocation 
does  not  affect  any  prior  period. 

(ii)  Prior  use  of  allocations.  An 
amount  may  not  be  reallocated  under 
paragraph  (c)(4)(i)  of  this  section  to  the 
extent  that  the  amount  has  been  used 
before  the  reallocation.  For  this  purpose, 
an  amount  has  been  used  to  the  extent 
it  has  been  taken  into  account,  directly 
or  indirectly,  by  any  member  in 
determining  income,  gain,  deduction,  or 
loss,  or  in  determining  the  basis  of  any 
property  that  is  not  subject  to  this 
section  (e.g.,  stock  of  a  corporation  that 
has  become  a  nonmember).  For 
example,  if  P  sells  a  .share  of  S  stock,  an 
amount  previously  allocated  to  thi; 
share  cannot  be  reallocated  to  another 
share  of  S  stot:k,  but  an  amount 
allocated  to  another  share  of  S  stock  can 
still  be  reallocated  to  the  sold  share 
because  the  reallocated  amount  has  not 
been  taken  into  account;  however,  any 
adjustment  reallocated  to  the  sold  share 
may  effectively  be  eliminated,  because 
the  reallocation  was  not  in  effect  when 
the  share  was  previously  sold  and  Ps 
gain  or  loss  from  the  sale  is  not 
redetermined.  If,  however.  P  sells  the 
share  of  S  stock  to  another  member,  the 
amount  is  not  used  until  P's  gain  or  loss 
is  taken  into  account  under  §  1.1502-13. 

(5)  E.xamples.  The  principles  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples. 

E'cawple  1.  CJanf^rship  of  less  than  all  tht- 
stock,  (a)  Facts.  P  owns  80%  of  .S's  oniy  t:la»!.s 
of  stock  vviih  an  S800  basis.  For  Year  1.  .S  has 
SlOO  of  ffixabie  iiicorr.e. 

(b)  Analysis.  fndRr  paragraph  (()[1)  of  this 
section,  tlie  SlOO  positive  adjustmcnf  iindor 
paragraph  (h)  of  this  section  for  S's  taxabic 
income  is  allocated  among  the  shams  of  S's 
stock,  including  shares  owned  by 
nonmemixTS.  L'ndcr  paragraph  (c)l2)(i)  of 
this  .section,  the  adjustment  is  all(K:ated 
equally  to  each  share  of  S's  stock.  Thus.  I' 
incHJases  its  basis  in  S's  stock  under 
paragraph  (b)  of  thi.s  section  as  of  the  close 
of  Year  1  by  S80.  (The  basis  of  the  20%  of 
S's  stoik  owniid  by  nonmomljors  is  not 
adjusted  under  this  section.) 


(c)  Varying  interest.  The  f.icts  are  the  same 
as  m  paragraph  (a)  of  this  Example  1,  except 
that  P  buys  the  remaining  20%  of  S's  stock 
at  the  close  of  business  on  June  30  of  Year 

1  for  $208.  Under  paragraph  (b)(1)  of  this 
s«iction  and  the  principles  of  §  I.1502-76(b). 
S's  SlOO  of  taxable  income  is  allocable  $40 
to  the  period  from  January  1  to  June  30  and 
560  to  the  period  from  July  1  to  December  31 
Thus,  for  the  period  ending  June  30,  P  is 
treated  as  having  a  $32  adjustment  with 
respect  to  the  S  stock  that  P  has  owned  since 
January  1  (80%  of  S40)  and.  under  paragraph 
(c)(2)(i}  of  this  section,  the  adjustment  is 
allocated  equally  among  those  shares.  For  the 
period  ending  I3eccmber  31.  P  is  treated  as 
having  a  S60  adjustment  (100%  of  560)  that 
is  also  alUxated  equally  among  Ps  shares  of 
S's  stock  owned  after  June  30.  Ps  basis  in  the 
shares  owned  as  of  the  beginniiij;  o!  tl.,-  year 
therefore  increases  bv  580  (the  sum  of  «6% 
of  $40  and  80%  of  $60),  from  S800  to  S880, 
and  P's  biisis  in  the  shares  purchased  on  June 
30  increases  by  $12  {20%  of  $60),  from  $208 
to  5220.  Thus.  P's  aggregate  basis  in  S's  stof  k 
as  of  the  end  of  Year  1  is$l,ioo. 

(d)  Tax  liability.  The  facts  arc  the  sam»>  as 
in  paragraph  (a)  of  this  Example  I,  except 
that  P  pays  S's  $34  share  of  the  group's 
const)lidated  tax  liability  resulting  from  S's 
taxable  income,  and  S  does  not  reimburse  P. 
S's  $100  of  taxable  income  results  in  a 
positive  adjustment  under  paragraph  [b)(3)(i) 
of  this  section,  and  S's  S34  of  ta.\  liabilitv 
results  in  a  negative  adjustment  under 
paragraph  (b)(3)(iv)(D)  of  this  section  and  the 
principles  of  section  1552.  Because  S  does 
not  make  any  payment  in  recognition  of  Ihe 
additional  tax  liabilitv.  bv  analogy  to  the 
treatment  under  §  l.V552-l(f)i(2|.'S  is  treaird 
as  having  made  a  S34  pa\TOenl  that  is 
descril)nd  in  paragraph  (bjCMIiii)  of  this 
section  (noncapital,  nondi  .ju(  tihle  expen.sos) 
and  as  having  received  an  equal  amount  from 
P  as  a  capital  contribution.  Thus.  P  increases 
its  basis  in  its  S  stock  by  S52.80  (80%  of  the 
SlOO  of  taxable  income,  less  fi0%  of  the  S34 
tax  pavTTient).  In  addition,  P  iiicn-ases  its 
basis  in  S's  stoc  k  by  S34  under  the  Intern;il 
Revenue  Code  and  paragraph  (a)(2)  of  this 
s(!ction  to  ri;flect  the  capital  contribution.  In 
the  aggregate.  P  increases  its  basis  in  S's 
stock  by  S86.S0.  (If,  as  in  paragraph  (c)  of  this 
Example  J.  P  buys  the  remaining  20%  of  S's 
st(x;k  at  the  close  of  business  on  June  30.  P 
increases  its  basis  in  S's  stO(  k  bv  another 
S7.90  for  the  additional  20%  interest  in  S's 
income  after  June  30  (ShO  multiplied  by  20%. 
less  20%  of  the  S20.40  tax  payment  on'ShO): 
the  S34  capital  contribution  l>y  P  is  rrflcf  ted 
in  all  of  its  S  shares  (not  just  the  original 
80%),  and  P's  agjirni-ate  basis  adjustment 
under  this  section  is  S94.70  (SBb.BO  plus 
S7.90).) 

Example^.  Prrft-rrfd strHk.  |.i)  Facts.  V 
owns  all  of  Ss  common  stock  with  an  S800 
basis,  and  nimmemlwrs  own  ail  of  S's 
preferred  sto<;k.  The  preferred  stock  was 
issuedfor  $200,  has  a  S20  annual,  cumulative 
preference  as  to  dividends,  and  has  an  initial 
liquidation  preference  of  S2()0  For  Yojtr  1,  S 
has  S5b  of  taxable  income  and  no 
distributions  are  declared  or  made. 

(b)  Analysis  of  arrearages  I'nder 
paragraphs  (c)  (1)  and  (3)  of  this  sfxtion.  S20 
ofthe.SSO  positive  adjustmeiit  iiiuler 
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paragraph  (b)  ofihis  sectioD  is  allocated  Rrst 
to  tb«  preferred  stock  to  reflect  the  dividend 
arrearage  arising  in  Year  1.  The  remaining 
$30  of  the  positive  adjustment  n  allocated  to 
the  common  stock,  increasing  P's  basis  from 
SMO  to  $830  as  of  the  cloee  of  Year  1.  (The 
basis  of  the  preferred  stock  owned  by 
noomembers  is  not  adjusted  under  this 
section.) 

(c)  Current  distribution.  The  facts  are  the 
same  as  in  paragraph  (a)  of  this  Example  2. 
except  that  S  declares  and  makes  a  S20 
distribution  with  respect  to  the  preferred 
stock  during  Year  1  in  satisfaction  of  its 
preference.  The  results  are  the  same  as  in 
paragraph  (b)  of  this  Example  2. 

(d)  Varying  interest.  The  facts  are  the  same 
as  in  paragraph  (a)  of  this  Example  2,  except 
that  S  has  no  income  or  loss  for  Years  1  and 
2.  P  purchases  all  of  S's  preferred  stock  at  the 
beginning  of  Year  3  for  $240,  and  S  has  S70 
of  taxable  income  for  Year  3.  Under 
paragraph  (c)(3)  of  this  section,  $60  of  the 
$70  positive  adjustment  under  paragraph  (b) 
of  this  section  is  allocated  to  the  preferred 
stock  to  reflect  the  dividends  arrearages  for 
Years  1  through  3,  but  only  the  S20  for  Year 
3  is  reflected  in  the  basis  of  the  preferred 
stock  under  paragraph  (b)  of  this  section. 
(The  remaining  $40  is  not  reflected  because 
the  preferred  stock  was  owned  by 
nonmembers  during  Years  1  and  2.)  Thus,  P 
increases  its  basis  in  S's  preferred  stock  from 
S240  to  $260,  and  its  basis  in  S's  common 
stock  from  $800  to  $810.  as  of  the  close  of 
Year  3.  (if  P  had  acquired  all  of  S's  preferred 
stock  in  a  transaction  to  which  section  351 
applies,  and  P's  initial  basis  in  S's  preferred 
stock  was  $200  under  section  362.  P's  basis 
in  S's  preferred  stock  would  increase  from 
$200  to  $220.) 

(e)  Varying  interest  with  current 
distributions.  The  facts  are  the  same  as  in 
paragraph  (d)  of  this  Example  2.  except  that 
S  declares  and  makes  a  S20  distribution  with 
respect  to  the  preferred  stock  in  each  of  Years 
1  and  2  in  satisfaction  of  its  preference,  and 

P  purchases  all  of  S's  preferred  stock  at  the 
beginning  of  Year  3  for  $200.  Under 
paragraph  (c)(3)  of  this  section,  $40  of  the 
$70  positive  adjustment  under  paragraph  (b) 
of  this  section  is  allocated  to  the  preferred 
stock  to  reflect  the  distributions  in  Years  1 
and  2.  and  S20  of  the  $70  is  allocated  to  the 
preferred  stock  to  reflect  the  arrearage  for 
Year  3.  However,  as  in  paragraph  (d)  of  this 
Example  2,  only  the  $20  attributable  to  Year 
3  is  reflected  in  the  basis  of  the  preferred 
stock  under  paragraph  (b)  of  this  section. 
Thus.  P  increases  its  basis  in  S's  preferred 
stock  from  $200  to  S220.  and  P  increases  its 
basts  in  S's  common  stock  from  $800  to  S810. 

Example  3.  Cumulative  redetermination. 
(a)  Facts.  P  owns  all  of  S's  common  and 
preferred  stock.  The  preferred  stock  has  a 
$100  annual,  cumulative  preference  as  to 
dividends.  For  Year  1,  S  has  $200  of  taxable 
income,  the  first  $100  of  which  is  allocated 
to  the  preferred  stock  and  the  remaining  SlOO 
of  which  is  allocated  to  the  common  stock. 
For  Year  2,  S  has  no  adjustment  under 
paragraph  (b)  of  this  section,  and  P  sells  all 
of  S's  common  stock  at  the  close  of  Year  2. 

(b)  Analysis.  Under  paragraph  (c)(4)  of  this 
section,  P's  basis  in  S's  common  stock  must 
be  redetermined  as  of  the  sale  of  the  stock. 


The  redetermination  is  made  by  reallocating 
the  $200  positive  adjustment  under 
paragraph  (b)  of  this  section  for  Year  1  by 
taking  into  account  all  of  the  facts  and 
circumstances  affecting  allocations  as  of  the 
sale.  Thus,  the  S200  positive  adjustment  for 
Year  1  it  reallocated  entirely  to  the  preferred 
stock  to  refkct  the  dividend  arrearages  for 
Years  1  end  2.  The  reallocation  away  from 
the  common  stock  reflects  the  fact  that, 
because  of  the  additional  anKHint  of  arrearage 
in  Year  2.  the  common  stock  is  not  entitled 
to  any  part  of  the  $200  of  taxable  income 
from  Year  1.  Thus,  the  common  stock  has  no 
positive  or  negative  adjustment,  and  the 
preferred  stock  has  a  $200  positive 
adjustment.  These  reallocations  are  treated  as 
the  original  allocations  for  Years  1  and  2. 
(The  results  for  the  common  stock  would  be 
the  same  if  the  common  and  preferred  stock 
were  not  owned  by  the  same  member,  or  the 
preferred  stock  were  owned  by  nonmembers.) 

(c)  Preferred  stock  issued  after  adjustment 
arises.  The  facts  are  the  same  as  in  paragraph 
(a)  of  this  Example  3,  except  that  S  does  not 
issue  its  preferred  stock  until  the  beginning 
of  Year  2,  S  has  no  further  adjustment  under 
paragraph  (b)  of  this  section  for  Years  2  and 
3,  and  P  sells  S's  common  stock  at  the  close 
of  Year  3.  Under  paragraphs  (c)  (1)  and  (2) 
of  this  section,  the  $200  positive  adjustment 
for  Year  1  is  initially  allocated  entirely  to  the 
common  stock.  Under  paragraph  (c)(4)  of  this 
section,  the  $200  adjustment  is  reallocated  to 
the  preferred  stock  to  reflect  the  arrearages 
for  Yeats  2  and  3.  Thus,  the  common  stock 
has  no  positive  or  negative  adjustment 

(d)  Common  stock  issued  after  adjustment 
arises.  The  facts  are  the  same  as  in  paragraph 
(a)  of  this  Example  3,  except  that  S  has  no 
preferred  stock.  S  issues  additional  common 
stock  of  the  same  class  at  the  beginning  of 
Year  2,  S  has  no  further  adjustment  under 
paragraph  (b)  of  this  section  in  Years  2  and 
3.  and  P  sells  its  S  common  stock  at  the  close 
of  Year  3.  Under  paragraphs  (c)  (1)  and  (2) 
of  this  section,  the  $200  positive  adjustment 
for  Year  1  is  initially  allocated  entirely  to  the 
original  common  stock.  Under  paragraph 
((;)(4)(i)(A)  of  this  section,  the  $200 
adjustment  is  not  reallocated  among  the 
original  common  stock  and  the  additional 
.stock.  Unlike  the  preferred  stock  in 
fjaragraph  (c)  of  this  Example  3,  the 
additional  common  stock  is  of  the  same  class 
as  the  original  stock,  and  there  is  no 
Ffailocation  between  shares  of  the  same  class. 

(o)  Positive  and  negative  adjustments.  The 
facts  are  the  same  as  in  paragraph  (a)  of  this 
Example  3.  except  that  S  has  a  $200  loss  for 
Year  2  that  results  in  a  negative  adjustment 
to  the  common  stock  before  any 
redetermination.  For  purposes  of  the  basis 
redetermination  under  paragraph  (c)(4)  of 
this  .section,  the  Year  1  and  2  adjustments 
under  paragraph  (b)  of  this  section  are  not 
netted.  Thus,  as  in  paragraph  (b)  of  this 
Exampk  3,  the  redetermination  is  made  by 
reallocating  the  S200  positive  adjustment  for 
Year  1  entirely  to  the  preferred  stock.  The 
$200  negative  adjustment  foi  Year  2  is 
allocated  entirely  to  the  common  stock. 
Consequently,  the  preferred  stock  has  a  $200 
positive  cumulative  adjustment,  and  the 
common  stock  has  a  $200  negative 
cumulative  adjustment.  (The  results  would 


be  the  same  if  there  were  no  other 
adjustn.'cnts  described  in  puagraph  (b)of 
this  sect<nn.  P  sells  S's  common  stock  at  the 
close  ot  Yuar  3  ratiier  than  Yetr  2,  and  an 
additional  $100  arrearage  arises  in  Y^r  3; 
only  ad)u-<tments  under  paragraph  (b)  of  this 
section  nwy  be  reallocated,  and  there  is  no 
additional  .Tdjustment  for  Year  3.) 

(f)  Current  distributions.  The  facts  are  the 
same  as  in  paragraph  (a)  of  this  Example  3, 
except  that,  during  Year  1,  S  declares  and 
makes  a  distribution  to  P  of  SlOO  as  a 
dividend  on  the  preferred  stock  and  $100  as 

a  dividend  on  the  coDimoa  stock.  The  taxable 
income  and  distributions  result  in  no  Year  1 
adjustment  under  paragraph  (b)  of  this 
section  for  either  the  common  or  preferred 
stock.  However,  as  in  paragraph  (b)  of  this 
Example  3,  the  redetermination  under 
paragraph  (c)(4)  of  this  section  is  made  by 
reallocating  a  $200  pxtsitive  adjustment  for 
Year  1  (S's  net  adjustment  described  in 
paragraph  (b)  of  this  section,  determined 
without  taking  distributions  into  account)  to 
the  preferred  stock.  Consequently,  the 
preferred  stock  has  a  $100  positive 
cumulative  adjustment  ($200  of  taxable 
income,  less  a  $100  distribution  vyith  respect 
to  the  preferred  stock)  and  the  common  sfodt 
has  a  $100  negative  cumulative  adjustment 
(for  the  distribution). 

(g)  Convertible  preferred  stock.  The  facts 
are  the  same  as  in  paragraph  (a)  of  this 
Example  3,  except  that  the  preferred  stock  is 
convertible  into  common  stock  that  is 
identical  to  the  common  stock  already 
outstanding,  the  holders  of  the  preferred 
stock  convert  the  stock  at  the  close  of  Year 

2,  and  no  stock  is  sold  until  the  close  of  Year 
5.  Under  paragraph  (c)(4)  of  this  section,  the 
$2()0  positive  adjustment  for  Year  1  is 
reallocated  entirely  to  the  preferred  stock 
immediately  before  the  conversion.  The 
newly  issued  common  stock  is  treated  as  a 
socond  class  of  S  common  stock,  and 
adjustments  under  paragraph  (b)  of  this 
section  are  allocated  between  the  original 
and  the  new  common  stock  under  paragraph 
(cj(2)(ii)  of  this  section.  Although  the 
preferred  stock  is  converted  to  common 
stock,  the  S200  adjustment  to  the  preferred 
stock  is  not  subsequently  reallocated  between 
the  original  and  the  new  common  stock. 
Because  the  original  and  the  new  stock  arc 
equivalent,  adjustments  under  paragraph  (b) 
of  this  section  for  subsequent  periods  are 
allocated  equally  to  each  share. 

(h)  Prior  use  of  allocations.  The  facts  are 
the  same  as  in  paragraph  (a)  of  this  Example 

3.  except  that  P  sells  10%  of  S's  common 
stock  at  the  close  of  Year  1,  and  the 
remaining  90%  at  the  close  of  Year  2.  P's 
basis  in  the  common  stock  sold  in  Year  1 
reflects  $10  of  the  adjustment  allocated  to  the 
common  stock  for  Year  1.  Under  paragraph 
(c)(4)(ii)  of  this  section,  because  $10  of  the 
Year  1  adjustment  was  used  in  determining 
P's  gain  or  loss,  only  $90  is  reallocated  to  the 
preferred  stock,  and  $10  remains  allocated  to 
the  common  stock  sold. 

(i)  Lower-tier  members.  The  facts  are  the 
same  as  in  ptaragraph  (a)  of  this  Example  3, 
except  that  P  owns  only  S's  common  stock, 
and  P  is  also  a  subsidiary.  If  there  is  a 
redetermination  under  paragraph  (c)(4)  of 
this  section  by  a  member  owning  P's  stock. 
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a  redetermination  with  respect  to  S's  stock 
must  be  made  first,  and  the  effect  of  that 
redetermination  on  P's  adjustments  is  taken 
jnlo  account  under  paragraph  (b)  of  this 
section.  However,  as  in  paragraph  (h)  of  this 
Example  3.  to  the  extent  an  amount  of  the 
initial  adjustments  with  respect  to  S's 
common  stock  have  already  been  tiered  up 
and  used  by  a  member  owning  P's  stock,  that 
amount  remains  with  S's  common  stock  (and 
the  higher-tier  member  using  the  adjustment 
with  respect  to  P's  stock),  and  may  not  be 
reallocated  to  S's  preferred  stock. 

Example  4.  Allocation  to  preferred  stock 
between  groups,  (a)  Facts.  P  owns  all  of  S's 
only  class'of  stock,  and  S  owns  all  of  T's 
common  and  preferred  stock.  The  preferred 
stock  has  a  Si  00  annual,  aimulative 
preference  as  to  dividends.  For  Year  1,  T  has 
$200  of  taxable  income,  the  first  $100  of 
which  is  allocated  to  the  preferred  stock  and 
the  remaining  $100  of  which  is  allocated  to 
the  common  stock,  and  S  has  no  adjustments 
other  than  the  amounts  tiered  up  from  T.  S 
and  T  have  no  adjustments  under  paragraph 
(b)  of  this  section  for  Years  2  and  3.  X.  the 
common  parent  of  another  consolidated 
group,  purchases  all  of  S's  stock  at  the  close 
of  Year  3,  and  S  and  T  become  members  of 
the  X  group.  For  Year  4,  T  has  $200  of  taxable 
income,  and  S  has  no  adjustments  other  than 
the  amounts  tiered  up  from  T. 

(b)  Analysis  for  Years  1  tAroug/i  3.  Under 
paragraph  (cM4)  of  this  section,  the  allocation 
of  S's  adjustments  unda  paragraph  (b)  of  this 
section  {determined  without  taking 
distributions  into  account)  must  be 
redetermined  as  of  the  time  P  sells  S's  stock. 
As  a  result  of  this  redetermination.  T's 
common  stock  has  no  positive  or  negative 
adjustment  and  the  preferred  stock  has  a 
S200  positive  adjustment. 

(c)  Analysis  for  Year  4.  Under  paragraph 
(c)(3)  of  this  section,  the  allocation  of  Ts 
S200  positive  adjustment  in  Year  4  to  Ts 
preferred  stock  with  respect  to  arrearages  is 
made  by  taking  into  account  the  consolidated 
return  years  of  both  the  P  group  and  the  X 
group.  Thus,  the  allocation  of  the  $200 
positive  adjustment  for  Year  4  to  T's 
preferred  stock  is  not  treated  as  an  allocation 
for  a  period  for  which  the  preferred  stock  is 
owned  by  a  nonmeraber.  Thus,  the  $200 
adjustment  is  reflected  in  S's  basis  in  Ts 
preferred  stock  under  paragraph  (b)  of  this 
section. 

(d)  Definitions.  For  purposes  of  this 
section — 

{!)  Class.  The  shares  of  a  member 
having  the  same  material  terms  (without 
taking  into  account  voting  rights)  are 
treat^  as  a  single  class  of  stock. 

(2)  Preferred  stock.  Preferred  stock  is 
stock  that  is  limited  and  preferred  as  to 
divid^ids  and  has  a  Uquidation 
preference.  A  class  of  stock  that  is  not 
described  in  section  1504(a)(4). 
however,  is  not  treated  as  preferred 
stock  for  purposes  of  paragraph  (c)  of 
this  section  if  members  own  less  than 
80%  of  each  class  of  common  stock 
(determined  without  taking  this 
paragraph  (d)(2)  into  account). 


(3)  Common  stock.  Common  stock  is 
stock  that  is  not  preferred  stock. 

(4)  Becoming  a  nonmember.  A 
member  is  treated  as  becoming  a 
nonmember  if  it  has  a  separate  return 
year  (including  another  group's 
consolidated  return  year).  For  example, 
S  may  become  a  nonmember  if  it  issues 
additional  stock  to  nonmembers,  but  S 
does  not  become  a  nonmember  as  a 
result  of  its  complete  liquidation. 

(e)  Anti-avoidance  rule— {!)  General 
rule.  If  any  person  acts  with  a  principal 
purpose  contrary  to  the  purposes  of  this 
section,  to  avoid  the  effect  of  the  rules 
of  this  section  or  apply  the  rules  of  this 
section  to  avoid  the  effect  of  any  other 
provision  of  the  consolidated  return 
regulations,  adjustments  must  be  made 
as  necessary  to  carry  out  the  purposes 
of  this  section. 

(2)  Examples.  The  principles  of  this 
paragraph  (e)  are  illustrated  by  the 
following  examples. 

Example  1.  Preferred  stock  treated  as 
common  stock,  (a)  Facts.  S  has  100  shares  of 
common  stock  and  100  shares  of  preferred 
stock  described  in  section  1504(a)(4).  P  owns 
80  shares  of  S's  common  stock  and  all  of  S's 
preferred  stock.  The  shareholders  expect  that 
S  will  have  negative  adjustments  under 
paragraph  (b)  of  this  section  for  Years  1  and 
2  (all  of  which  will  be  allocable  to  S's 
common  stock),  the  negative  adjustments 
will  have  no  significant  eifeCt  on  the  value 
of  S's  stock,  and  S  will  have  offsetting 
positive  adjustmenU  thereafter.  When  the 
preferred  stock  was  issued,  P  intended  to 
cause  S  to  recapitalize  the  preferred  stock 
into  additional  common  stock  at  the  end  of 
Year  2  in  a  transaction  described  in  section 
368(a)(lKE].  P's  temporary  ownership  of  the 
preferred  stock  ii  with  a  principal  purpose  to 
limit  P's  basis  reductions  under  paragraph  (b) 
of  this  section  to  80%  of  the  anticipated 
negative  adjustments.  The  recapitalization  is 
intended  to  cause  significantly  more  than 
80%  of  the  anticipated  positive  adjustments 
to  increase  P's  basis  in  S's  stock  because  of 
P's  increased  ownership  of  S's  common  stock 
immediately  after  the  recapitalization. 

(b)  Analysis.  S  has  established  a  transitory 
capital  structure  with  a  principal  purpose  to 
enhance  P's  basis  in  S's  stock  under  this 
section.  Under  paragraph  (e)(1)  of  this 
section,  all  of  S's  common  and  preferred 
stock  is  treated  as  a  single  class  of  common 
stock  in  Years  1  and  2  for  purposes  of  this 
section.  Thus,  S's  items  are  allocated  under 
the  principles  of  paragraph  (c)(2)(ii)  of  this 
section,  and  P  decreases  its  basis  in  both  the 
common  and  preferred  stock  accordingly. 

Example  2.  Contr^nition  of  appreciated 
property,  (a)  Forts.  P  owns  all  of  the  stock  of 
S  and  T,  and  S  and  T  each  ovrn  50%  of  the 
stock  of  U.  P's  S  stock  has  a  $150  basis  and 
$200  value,  and  P's  T  stock  has  a  $200  basis 
and  $200  vahie.  With  a  principal  purpose  to 
eliminate  P's  gain  from  an  anticijaated  sale  of 
S's  stock.  T  contributes  to  U  an  asset  with  a 
$100  value  and  $0  basis,  and  S  contributes 
$100  cash.  U  sells  T's  asset  and  recognizes 
a  $100  gain  that  results  in  a  $100  positive 


adjustment  under  paragraph  (b)  of  this 
section. 

(b)  Analysis.  Under  paragraph  (cM2)  of  this 
section.  U's  adjustment  ordinarily  would  be 
allocated  equally  to  each  share  of  Us  stock. 
If  so  allocated.  Ps  basis  in  S's  stock  would 
increase  from  Si  50  to  $200  and  P  would 
recognirc  no  gain  from  the  sale  of  S's  stock 
for  S200.  Under  paragraph  (e)(1)  of  this 
section,  however,  because  T  transferred  an 
appreciated  asset  to  U  with  a  principal 
purpose  to  shift  a  portion  of  the  stock  basis 
increase  from  P's  stock  in  T  to  P's  stock  in 
S,  the  allocation  of  the  SiOO  positive 
adjustment  under  paragraph  (c)  of  this 
section  between  the  shares  of  U's  stock  must 
take  into  account  the  conu-ibution. 
Consequently,  all  SlOO  of  the  positive 
adjustment  is  allocated  to  the  U  stock  owned 
by  T,  rather  than  $50  to  the  U  slock  owned 
by  S  and  $50  to  the  U  slock  o*inaed  by  T.  P's 
basis  in  S's  stock  remains  $150.  and  its  basis 
in  T's  stock  increases  to  $300,  Thus,  P 
recognizes  a  $50  gain  from  its  sale  of  S's 
stock  for  $20a 

Example  3.  Reorg/anizations.  (a)  Facts.  P 
forms  S  with  an  $800  contribution,  $200  of 
which  is  in  exchange  for  Ss  preferred  stock 
described  in  section  1504(a)(4)  and  the 
balance  of  which  is  for  S's  common  stock. 
For  Years  1  through  3,  S  has  a  total  of  $160 
of  ordinary  income.  $60  of  which  is 
distributed  with  respect  to  the  preferred 
stock  in  satisfaction  of  its  S20  annual 
preference  as  to  dividends.  Under  this 
section,  P's  basis  in  S's  preferred  stock  is 
unchanged,  and  its  basis  in  Ss  common 
stock  is  increased  from  S600  to  $700.  To 
reduce  its  gain  from  an  anticipated  sale  of  S's 
preferred  stock,  P  forms  T  at  the  close  of  Year 
3  with  a  contribution  of  all  of  Ss  stock  in 
exchange  for  corresponding  common  and 
preferred  stock  of  T  in  a  transaction  to  which 
section  351  applies.  At  the  time  of  tlie 
contribution,  the  fair  market  value  of  the 
common  stock  is  $700  and  the  fair  market 
value  of  the  preferred  stock  is  $300  (due  to 
a  decrease  in  prevailing  market  interest 
rates).  P  suhsequendy  sells  T's  preferred 
stock  for  S300. 

(b)  Analysis.  Under  section  35a(b).  P 
ordinarily  has  a  $630  basis  in  T's  common 
stock  [70%  of  the  $900  aggreute  stock  basis) 
and  a  $270  basis  in  T's  preferred  stock  (30% 
of  the  S900  aggregate  slock  basis).  However, 
because  P  transfen«d  S's  stock  to  T  with  a 
principal  purpose  to  shift  the  allocation  of 
basis  adjustments  under  this  section, 
adjustments  are  made  under  paragraph  (eMi ) 
of  this  section  to  preserve  the  allocation 
under  this  section.  Thus,  P  has  a  $700  basis 
in  T's  common  stock  and  a  $200  basis  in  T's 
preferred  stock.  Consequently,  P  recogoizes  a 
$100  gain  from  the  sale  of  Ts  preferred  stock. 

Example  4.  Post-deconsoHdation  ttasis 
adjustments,  (a)  Facts.  For  Year  1,  the  P 
group  has  $40  of  taxable  income  when 
determined  by  including  only  S's  items  of 
income,  gain,  deduction,  and  loss  taken  into 
account,  and  P  increases  its  basis  in  S's  stock 
by  $40  under  paragraph  (b)  of  this  section.  P 
anticipates  that  S  will  have  a  S40  ordinary- 
loss  for  Year  2  that  will  be  carried  beck  and 
offset  S's  income  in  Year  1  and  result  in  a 
$40  reduction  to  P's  basis  in  S's  stock  for 
Year  2  under  paragraph  (b)  of  this  section. 
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With  a  principal  purpose  to  avoid  the 
reduction.  P  causes  S  to  issue  voting 
preferred  stock  that  results  in  S  becoming  a 
nonmember  at  the  beginning  of  Year  2. 
(Section  l.lS02-20(b)  does  not  reduce  P"s 
basis  in  the  S  stock  as  a  result  of  S's 
deconsolidation.)  As  anticipated,  S  has  a  $40 
loss  for  Year  2,  which  is  carried  back  to  Year 
1  and  offsets  S's  income  from  Year  1. 

(b)  Analysis.  Under  paragraph  (e)(1)  of  this 
section,  because  P  caused  S  to  become  a 
nonmember  with  a  principal  purpose  to 
absorb  S's  loss  but  avoid  the  corresponding 
negative  adjustment  under  this  section,  and 
P  bears  a  substantial  portion  of  the  loss 
because  of  its  continued  ownership  of  S 
common  stock,  the  basis  of  P's  common  stock 
in  S  is  decreased  by  $40  for  Year  2.  (If  P  has 
less  than  a  S40  basis  in  the  retained  S  stock. 
P  must  recognize  income  for  Year  2  to  the 
extent  of  the  excess.)  Section  1504(a)(3) 
limits  the  ability  of^  to  subsequently  rejoin 
the  P  group's  contolidated  return. 

(c)  Carryback  to  pre<onsolidaUon  year. 
The  facts  are  the  same  as  in  paragraph  (a)  of 
this  Example  4,  except  that  P  anticipates  that 
S's  loss  will  be  carried  back  and  absorbed  in 
a  separate  return  year  of  S  before  Year  1 
(rather  than  to  the  P  group's  consolidated 
return  for  Year  1).  Although  P  causes  S  to 
become  a  nonmemlwr  with  a  principal 
purpose  to  avoid  the  negative  adjustment 
under  this  section,  and  P  bears  a  substantial 
portion  of  the  loss  because  of  its  continued 
ownership  of  S  common  stock,  both  S's 
income  and  loss  are  taken  into  account  under 
the  separate  return  rules.  Consequently,  no 
one  has  acted  with  a  principal  purpose 
contrary  to  the  purposes  of  this  section,  and 
no  adjustments  are  necessary  to  carry  out.the 
purposes  of  this  section. 

Example  5.  Pre-consolidaiion  basis 
adjustments,  (a)  Forts.  P  forms  S  with  a  $100 
contribution,  and  S  becomes  a  member  of  the 
P  affiliated  group  which  does  not  file 
consolidated  returns.  For  Years  1  through  3, 
S  earns  $300.  P  anticipates  that  it  will  elect 
under  section  1501  for  the  P  group  to  begin 
filing  consolidated  returns  in  Year  5.  In 
anticipation  of  filing  consolidated  returns, 
and  to  avoid  the  negative  stock  basis 
adjustment  that  would  result  under 
paragraph  (b)  of  this  section  from  distributing 
S's  earnings  aftqr  Year  5.  P  causes  S  to 
distribute  $300  during  Year  4  as  a  qualifying 
dividend  within  the  meaning  of  section 
243(b).  There  is  no  plan  or  intention  to 
recontribute  the  funds  to  S  after  the 
distribution. 

(b)  Analysis.  Although  S's  distribution  of 
$300  is  with  a  principal  purpose  to  avoid  a 
corresponding  negative  adjustment  under 
this  section,  the  $300  was  both  earned  and 
distributed  entirely  under  the  separate  return 
rules.  Consequently,  P  and  S  have  not  acted 
with  a  principal  purpose  contrary  to  the 
purposes  of  this  section,  and  no  adjustments 
are  necessary  to  carry  out  the  purposes  of  this 
section. 

(f)  Predecessors  and  successors.  For 
purposes  of  this  section,  any  reference 
to  a  corporation  or  to  a  share  of  stock 
includes  a  reference  to  a  successor  or 
predecessor  as  the  context  may  require. 
A  corporation  is  a  successor  if  the  basis 


of  its  assets  is  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  basis  of  another 
corporation  (the  predecessor).  A  share  is 
a  successor  if  its  basis  is  determined, 
directly  or  indirectly,  in  whole  or  in 
part,  by  reference  to  the  basis  of  another 
share  (the  predecessor). 

(g)  Becordkeeping.  Adjustments  under 
this  section  must  be  reflected  annually 
on  permanent  records  (including  work 
papers).  See  also  section  6001,  requiring 
records  to  be  maintained.  The  group 
must  be  able  to  identify  from  these 
permanent  records  the  amount  and 
allocation  of  adjustments,  including  the 
nature  of  any  tax-exempt  income  and 
noncapital,  nondeductible  expenses,  so 
as  to  permit  the  application  of  the  rules 
of  this  section  for  each  year. 

(h)  Effective  date—{l}  General  rule. 
This  section  applies  with  respect  to 
determinations  of  the  basis  of  the  stock 
of  a  subsidiary  (e.g.,  for  determining 
gain  or  loss  from  a  disposition  of  stock) 
in  coDsolidated  return  years  beginning 
on  or  after  January  1, 1995.  If  this 
section  applies,  basis  must  be 
determined  or  redetermined  as  if  this 
section  were  in  effect  for  all  years 
(including,  for  example,  the 
consolidated  return  years  of  another 
consolidated  group  to  the  e.xtent 
adjustments  from  those  years  are  still 
reflected).  For  example,  if  the  portion  of 
a  consolidated  net  operating  loss 
carryover  attributable  to  S  expired  in 
1990  and  is  treated  as  a  noncapital, 
nondeductible  expense  under  paragraph 
(b)  of  this  section,  it  is  taken  into 
account  in  tax  years  beginning  on  or 
after  January  1, 1995  as  a  negative 
adjustment  for  1990.  Any  such 
determination  or  redetermination  does 
not,  however,  affect  any  prior  period. 
Thus,  the  negative  adjustment  for  S's 
noncapital,  nondeductible  expensse  is 
not  taken  info  account  for  tax  years 
beginning  before  January  1, 1995. 

(2)  Dispositions  of  stock  before 
effective  dafe— (i)  In  general.  If  P 
disposes  of  stock  of  S  in  a  consolidated 
return  year  beginning  before  January  1, 
1995,  the  amount  of  P's  income,  gain, 
deduction,  or  loss,  and  the  basis 
reflected  in  that  amount,  are  not 
redetermined  under  this  section.  See 
§  1.1502-19  as  contained  in  the  26  CFR 
part  1  edition  revised  as  of  April  1, 1994 
for  the  definition  of  disposition,  and 
paragraph  (h)(5)  of  this  section  for  the 
rules  applicable  to  such  dispositions. 

(ii)  Lower-tier  members.  Although  P 
disposes  of  S's  stock  in  a  tax  year 
beginning  before  January  1, 1995,  S's 
determinations  or  adjustments  with 
respect  to  the  stock  of  a  lower-tier 
member  with  which  it  continues  to  file 
a  consolidated  return  are  redetermined 


in  accordance  with  the  rules  of  this 
section  (even  if  they  were  previously 
taken  into  account  by  P  and  reflected  in 
income,  gain,  deduction,  or  loss  from 
the  disposition  of  S's  stock).  For 
example,  assume  that  P  owns  all  of  S's 
stock,  S  owns  all  of  T's  stock,  and  T 
owns  all  of  U's  stock.  If  S  sells  80%  of 
T's  stock  in  a  tax  year  beginning  before 
January  1, 1995  (the  effective  date),  the 
amount  of  S's  income,  gain,  deduction, 
or  loss  from  the  sale,  and  the  stock  basis 
adjustments  reflected  in  that  amount, 
are  not  redetermined  if  P  sells  S's  stock 
after  the  effective  date.  If  S  sells  the 
remaining  20%  of  T's  stock  after  the 
effective  date,  S's  stock  basis 
adjustments  with  respect  to  that  T  stock 
are  also  not  redetermined  because  T 
became  a  nonmember  before  the 
effective  date.  However,  if  T  and  U 
continue  to  file  a  consolidated  return 
with  each  other  and  T  sells  U's  stock 
after  the  effective  date,  T's  stock  basis 
adjustments  with  respect  to  U's  stock 
are  redetermined  (even  though  some  of 
those  adjustments  may  have  been  taken 
into  account  by  S  in  its  prior  sale  of  T's 
stock  before  the  effective  date). 

(iii)  Deferred  amounts.  For  purposes 
of  this  paragraph  (h)(2).  a  disposition 
does  not  include  a  transaction  to  which 
§1.1502-13,  §1.1502-13T.§  1.1502-14. 
or  §  1.1502-14T  applies.  Instead,  the 
transaction  is  deemed  to  occur  as  the 
income,  gain,  deduction,  or  loss  (if  any) 
is  taken  into  account. 

(3)  Distributions — (i)  Deemed 
dividend  elections.  If  there  is  a  deemed 
distribution  and  recontribution 
pursuant  to  §  1.1502-32(0(2)  as 
contained  in  the  26  CFR  part  1  edition 
revised  as  of  April  1, 1994  in  a 
consolidated  return  year  beginning 
before  January- 1, 1995,  the  deemed 
distribution  and  recontribution  under 
the  election  are  treated  as  an  actual 
distribution  by  S  and  recontribution  by 
P  as  provided  under  the  election. 

(ii)  Affiliated  earnings  and  profits. 
This  section  does  not  apply  to  reduce 
the  basis  in  S's  stock  as  a  result  of  a 
distribution  of  earnings  and  profits 
accumulated  in  separate  return  years,  if 
the  distribution  is  made  in  a 
consolidated  return  year  beginning 
before  January  1, 1995.  and  the 
distribution  does  not  cause  a  negative 
adjustment  under  the  investment 
adjustment  rules  in  effect  at  the  time  of 
the  distribution.  See  paragraph  (h)(5>  of 
this  section  for  the  rules  in  effect  with 
respect  to  the  distribution. 

(4)  Expiring  loss  carryovers.  If  S 
became  a  member  of  a  consolidated . 
group  in  a  consolidated  return  year 
beginning  before  January  1, 1995,  and  S 
had  a  loss  carryover  from  a  separate 
return  limitation  year  at  that  time,  the 
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group  does  not  treat  any  expiration  of 
the  loss  carryover  (even  if  in  a  tax  year 
beginning  on  or  after  January  1. 1995)  as 
a  noncapital,  nondeductible  expense 
resulting  in  a  negative  adjustment  under 
this  section.  If  S  becomes  a  member  of 
a  consolidated  group  in  a  consolidated 
return  year  beginning  on  or  after  January 
1, 1995,  and  S  has  a  loss  carryover  from 
a  separate  return  limitation  year  at  that 
time,  adjustments  with  respect  to  the 
expiration  are  determined  under  this 
section. 

(5)  Prior  law—ii)  In  general.  For  prior 
determinations,  see  prior  regulations 
under  section  1502  as  in  effect  with 
respect  to  the  determination.  See,  e.g., 
§§  1.1502-32  and  1.1502-32T  as 
contained  in  the  26  CFR  part  1  edition 
revised  as  of  April  1. 1994. 

(ii)  Continuing  basis  reductions  for 
certain  deconsolidated  subsidiaries.  If  a 
subsidiary  ceases  to  be  a  member  of  a 
group  in  a  consolidated  return  year 
beginning  before  January  1. 1995,  and 
its  basis  was  subject  to  reduction  under 
§  1.1502-32T  or  §  1.1502-32(g)  as 
contained  in  the  26  CTR  part  1  edition 
revised  as  of  April  1, 1994.  its  basis 
remains  subject  to  reduction  under 
those  principles.  For  example,  if  S 
ceased  to  be  a  member  in  1990,  and  P's 
basis  in  any  retained  S  stock  was  subject 
to  a  basis  reduction  account,  the  basis 
remains  subject  to  reduction.  Similarly, 
if  an  election  could  be  made  to  apply 
§  1.1502-32T  instead  of  §  1.1502-32(g). 
the  election  remains  available.  However, 
§§  1.1502-32T  and  1.1502-32(g)  do  not 
apply  as  a  result  of  a  subsidiary  ceasing 
to  be  a  member  in  tax  years  beginning 
on  or  after  January  1, 1995. 

§1.1502-32T    [Removed] 
Par.  14.  Section  1.1502-32T  is 

removed. 
Par.  15.  Section  1.1502-33  is  revised 

to  read  as  follows: 

$1.1502-^    Earnings  and  proms. 

(a)  In  general— {\)  Purpose.  This 
section  provides  rules  for  adjusting  the 
earnings  and  profits  of  a  subsidiary  (S) 
and  any  member  (P)  owning  S's  stock. 
These  rules  modify  the  determination  of 
P's  earnings  and  profits  under 
applicable  rules  of  law,  including 
section  312,  by  adjusting  P's  earnings 
and  profits  to  reflect  S's  earnings  and 
profits  for  the  period  that  S  is  a  member 
of  the  consolidated  group.  The  purpose 
for  modifying  the  determination  of 
earnings  and  profits  is  to  treat  P  and  S 
as  a  single  entity  by  reflecting  the 
earnings  and  profits  of  lower-tier 
members  in  the  earnings  and  profits  of 
higher-tier  members  and  consolidating 
the  group's  earnings  and  profits  in  the 
common  parent.  References  in  this 


section  to  earnings  and  profits  include 
deficits  in  earnings  and  profits. 

(2)  Application  of  other  rules  of  law. 
The  rules  of  this  section  are  in  addition 
to  other  rules  of  law.  For  example,  the 
allowance  for  depreciation  is 
determined  in  accordance  with  section 
312(k),  P's  earnings  and  profits  must  not 
be  adjusted  under  this  section  and  other 
rules  of  law  in  a  manner  that  has  the 
effect  of  duplicating  an  adjustment.  For 
example,  if  S's  earnings  and  profits  are 
reflected  in  P's  earnings  and  profits 
under  paragraph  (b)  of  this  section,  and 
S  transfers  its  assets  to  P  in  a  liquidation 
to  which  section  332  applies,  S's 
earnings  and  profits  that  P  succeeds  to 
under  section  381  must  be  adjusted  to 
prevent  duplication. 

(b)  Tiering  up  earnings  and  profits — 
(1)  General  rule.  P's  earnings  and  profits 
are  adjusted  under  this  section  to  reflect 
changes  in  S's  earnings  and  profits  in 
accordance  with  thef  applicable 
principles  of  §  1.1502-32,  consistently 
applied,  and  an  adjustment  to  P's 
earnings  and  profits  for  a  tax  year  under 
this  paragraph  (b)(1)  is  treated  as 
earnings  and  profits  of  P  for  the  tax  year 
in  which  the  adjustment  arises.  Under 
these  principles,  for  example,  the 
adjustments  are  made  as  of  the  close  of 
each  consolidated  return  year,  and  as  of 
any  other  lime  if  a  determination  at  that 
time  is  necessary  to  determine  the 
earnings  and  profits  of  any  person. 
Similarly,  S's  earnings  and  profits  are 
allocated  under  the  principles  of 
§  1.1502-32(c),  and  the  adjustments  are 
applied  in  the  order  of  the  tiers,  from 
the  lowest  to  the  highest.  However, 
modifications  to  the  principles  include: 

(i)  The  amount  of  P's  adjustment  is 
determined  by  reference  to  S's  earnings 
and  profits,  rather  than  S's  taxable  and 
tax-exempt  items  (and  therefore,  for 
example,  the  deferral  of  a  negative 
adjustment  for  S's  unabsorbed  losses 
does  not  apply). 

(ii)  The  tax  sharing  rules  under 
paragraph  (d)  of  this  section  apply 
rather  than  those  of  §  1.1502- 
32(b)(3)(iv)(D). 

(2)  Affiliated  earnings  and  profits. 
The  reduction  in  S's  earnings  and 
profits  under  section  312  from  a 
distribution  of  earnings  and  profits 
accumulated  in  separate  return  years  of 
S  that  are  not  separate  return  limitation 
years  does  not  tier  up  to  P's  earnings 
and  profits.  Thus,  the  increase  in  P's 
earnings  and  profits  under  section  312 
ftxjm  receipt  of  the  distribution  is  not 
offset  by  a  corresponding  reduction. 

(3)  Examples — (i)  In  general.  For 
purposes  of  the  examples  in  this 
section,  unless  otherwise  stated.  P  owns 
all  of  the  only  class  of  S's  stock,  the 
stock  is  owned  for  the  entire  year.  S 


owns  no  stock  of  lower-tier  members, 
the  tax  year  of  all  persons  is  the 
calendar  year,  all  persona  use  the 
accrual  method  of  accounting,  the  facts 
set  forth  the  only  corporate  activity, 
preferred  stock  is  described  in  section 
1504(a)(4),  all  transactions  are  between 
unrelated  persons,  and  tax  liabilities  are 
disregarded. 

(ii)  Tiering  up  earning  and  profits. 
The  principles  of  this  paragraph  (b)  are 
illustrated  by  the  following  examples. 

Example  1.  Tier-up  and  distribution  of 
earnings  and  profits,  (a)  Facts.  P  forms  S  in 
Year  l  with  a  $100  contribution.  S  has  SlOO 
of  earnings  and  profits  for  Year  l  and  no 
earnings  and  profits  for  Year  2.  During  Year 
2,  S  declares  and  distributes  a  $50  dividend 
to  P. 

.    (b)  Analysis.  Under  paragraph  (bKl)  of  this 
section.  Ss  $100  of  earnings  and  profits  fur 
Year  1  increases  P's  earnings  and  profits  for 
Year  1.  P  has  no  additional  earnings  and 
profits  for  Year  2  as  a  result  of  the  S50 
distribution  in  Year  2,  because  there  is  a  S50 
mcrease  in  P's  earnings  and  profits  as  a  result 
of  the  receipt  of  the  dividend  and  a 
corresponding  $50  decrease  in  S's  earnings 
and  profits  under  section  312(a)  that  is 
reflected  in  P's  earnings  and  profits  under 
paragraph  Cb)(l)  of  this  seaion. 

(c)  Distribution  of  current  earnings  and 
profits.  The  facts  are  the  same  as  in 
paragraph  (a)  of  this  Example  1,  except  that 
S  distributes  the  $50  dividend  at  the  end  <jf 
Year  1  rather  than  during  Year  2.  Under 
paragraph  (b)(1)  of  this  section.  P's  earnings 
and  profits  are  increased  by  $100  (Ss  $50  of 
undistributed  earnings  and  profits,  plus  P's 
receipt  of  the  $50  distribution).  Thus,  S's 
earnings  and  profits  increase  by  $50  and  P's 
earnings  and  profits  increase  by  SlOO. 

(d)  Affiliated  earnings  and  profits.  The 
facu  are  the  same  as  in  paragraph  (a)  of  this 
Example  1.  except  that  P  and  S  do  not  begin 
filing consohdated  returns  until  Year  2. 
Because  P  and  S  file  separate  returns  for  Year 
1 ,  P's  basis  in  S's  stock  remains  $100  under 

§  1.1502-32  and  this  section,  S  has  SlOO  of 
earnings  and  profits,  and  none  of  Ss  earnings 
and  profits  is  reflected  in  P's  earnings  and 
profits  under  paragraph  (b)  of  this  section.  S's 
distribution  in  Year  2  ordinarily  would 
reduce  S's  earnings  and  profits  but  not 
increase  P's  earnings  and  profits.  (P's  $50  of 
earnings  and  profits  from  the  dividend  would 
be  offeet  by  S's  S50  red«»ction  in  earnings  and 
profits  that  tiers  up  under  paragraph  (b)  of 
this  section  )  However,  under  paragraph 
(b)(2)  of  this  section,  the  negative  adjustment 
for  S's  distribution  to  P  does  not  apply.  Thus. 
S's  distribution  reduces  its  earnings"  and 
profits  by  $50  but  increases  P's  earnings  and 
profits  by  $50.  (If  S's  earnings  and  profits  had 
been  accumulated  in  a  separate  return 
limitation  year,  paragraph  (b)(2)  of  this 
section  would  not  apply  and  the  distribution 
would  reduce  S's  earnings  and  profits  but  not 
increase  P's  earnings  and  profits.) 

(e)  Earnings  and  profits  deficit.  Assume 
Instead  that  after  P  forms  S  in  Year  1  with 
a  $100  contribution,  S  borrows  additional 
funds  and  has  a  $150  deficit  in  earnings  and 
profits  for  Year  1  The  corresponding  loss  for 
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tax  purposes  ts  not  absorbed  in  Year  1 ,  and 
is  included  in  the  group's  consolidated  net 
operating  loss  carried  forward  to  Year  2. 
Under  paragraph  (b)(1)  of  this  section. 
however,  S's  $150  deficit  in  earnings  and 
profits  decreases  P's  earnings  and  profits  for 
Year  1  by  $150.  (Absorption  of  the  loss  in  a 
later  tax  year  has  no  effect  on  the  earnings 
and  profits  of  P  and  S.) 

Example  2.  Section  355  distribution,  (a) 
Facts.  P  owns  all  of  S's  stock  and  S  owns  all 
of  T's  stock.  For  Year  1.  T  has  SlOO  of 
earnings  and  profits.  Under  paragraph  (b)(1) 
of  this  section,  the  earnings  and  profits  of  T 
tier  up  to  S  and  to  P.  S  and  P  have  no  other     , 
earnings  and  profits  for  Year  1.  S  distributps 
T's  stock  to  P  at  the  end  of  Year  1  in  a 
distribution  to  which  section  355  applies. 

(b)  Analysis.  Because  S's  distribution  of  T's 
stock  is  a  distribution  to  which  section  355 
applies,  the  applicable  principles  of 

§  1.1502-32(b)(2)(iv)  do  not  require  Ps 
earnings  and  profits  to  be  adjusted  by  reason 
of  the  distribution.  In  addition,  although  S's 
earnings  and  profits  may  be  reduced  under 
section  312(h)  as  a  result  of  the  distribution, 
the  applicable  principles  of  §  1.1502- 
32(b)(3)(iii)  do  not  require  P's  earnings  and 
profits  to  be  adjusted  to  reflect  this  reduction 
in  S's  earnings  and  profits. 

Example  3.  Allocating  earnings  and  profits 
among  shares.  P  owns  80%  of  S's  stock 
throughout  Year  1.  For  Year  1,  S  has  SlOO  of 
earnings  and  profits.  Under  paragraph  (b)(1) 
of  this  section,  $80  of  S's  earnings  and  profits 
is  allocated  to  P  based  on  P's  ownership  of 
S's  stock.  Accordingly,  $80  of  S's  earnings 
and  profits  for  Year  1  is  reflected  in  Ps 
earnings  and  profits  for  Year  1. 

(c)  Special  rules.  For  purposes  of  this 
section — 

(1)  Stack  of  members.  For  purposes  of 
determining  P's  earnings  and  profits 
from  the  disposition  of  S's  stock,  P's 
basis  in  S's  stock  is  adjusted  to  reflect 
S's  earnings  and  profits  determined 
under  paragraph  (b)  of  this  section, 
rather  than  under  §  1.1502-32.  For 
example,  P's  basis  in  S's  stock  is 
increased  by  positive  earnings  and 
profits  and  decreased  by  deficits  in 
earnings  and  profits.  Similarly,  P's  basis 
in  S's  stock  is  not  reduced  for 
distributions  to  which  paragraph  (h)(2) 
of  this  section  applies  (affiliated 
eaminf^;5  and  profits).  P  may  have  an 
excess  loss  account  in  S's  stock  for 
earnings  and  profits  purposes  (whether 
or  not  there  is  an  excess  loss  account 
under  §  1.1502-32),  and  the  excess  loss 
account  is  determined,  adjusted,  and 
taken  into  account  in  accordance  with 
the  principles  of  §§  1.1502-19  and 
1.1.502-32. 

(2)  Intercompany  transactions. 
Earnings  and  profits  from  a  transaction 
to  which  §  1.1502-13,  §  1.1502-13T, 

§  1.1502-14,  or  §  1.1502-14T  applies  are 
not  reflected  before  they  are  taken  into 
account  under  the  applicable  principles 
of  those  sections. 


(3)  Example.  The  principles  of  this 
paragraph  (c)  are  illustrated  by  the 
following  example. 

Exarnple.  Adjustments  to  stock  txisis.  (a) 
Facts.  P  forms  S  in  Year  1  with  a  SlOO 
contribution.  For  Year  1,  S  has  S75  ot  taxable 
income  and  $100  of  earnings  and  profits.  For 
Year  2.  S  has  no  taxable  income  or  earnings 
and  profits,  and  S  declares  and  distributes  a 
S50  dividend  to  P.  P  sells  all  of  S's  stock  for 
S150  at  the  end  of  Year  2. 

(b)  Analysis.  Under  paragraph  (c)(1)  of  this 
section.  P's  basis  in  S's  stock  for  earnings  and 
profits  purposes  immediately  before  the  sale 
is  $150  (the  $100  initial  basis,  plus  S's  SlOO 
of  earrings  and  profits  for  Year  1,  minus  the 
S50  distribution  of  earnings  and  profits  in 
Year  2).  Thus,  P  recognizes  no  gain  or  loss 
from  the  sale  of  S's  stock  for  earnings  and 
profits  purposes. 

(c)  Earnings  and  profits  deficit.  Assume 
instead  that  S  has  a  SlOO  tax  loss  and 
earnings  and  profits  deficit  for  Year  1.  The 
tax  lof  s  is  not  absorbed  in  Year  l  and  is 
included  in  the  group's  consolidated  net 
operating  loss  carried  forward  to  Year  2. 
Under  paragraph  (b)  of  this  section,  S's  SlOO 
deficit  in  earnings  and  profits  decreases  P's 
earnings  and  profits  for  Year  1.  Under 
paragraph  (c)  of  this  section.  P  decreases  its 
basis  In  S's  stock  for  purposes  of  determining 
earnings  and  profits  from  SlOO  to  SO.  (If  S 
had  borrowed  an  additional  S50  that  it  also 
lost  in  Year  1.  P  would  have  decreased  its 
earnings  and  profits  for  Year  1  by  the 
additional  S50.  and  P  would  have  had  a  S50 
excess  loss  account  in  S's  stock  for  earnings 
and  profits  purposes,  which  would  be  taken 
into  account  in  determining  P's  earnings  and 
profits  firom  its  sale  of  Ss  stock.) 

(d)  Affiliated  earnings  and  profits.  Assume 
instead  that  P  and  S  do  not  begin  filing 
consolidated  returns  until  Year  2.  Under 
paragraph  (b)  of  this  section,  the  negative 
adjustment  under  §  1.1502-32(h)  for 
distributions  does  not  apply  to  S's 
distribution  of  earnings  and  profits 
accumulated  in  a  separate  return  year  that  is 
a  not  separate  return  limitation  year.  Thus. 
P's  basis  in  S's  stock  for  earnings  and  profits 
purjMises  remains  SlOO.  and  P  has  S50  of 
earnings  and  profits  from  the  sale  of  S's 
stock. 

(d)  Fedf^ral  income  tn.\  liability — (1)  In 
gpnetal — (i)  Extension  of  tax  allocations. 
Section  1552  allocates  the  tax  liability  of 
a  consolidntad  group  among  its 
members  tor  purposes  of  determining 
the  amounts  by  which  their  earnings 
and  profits  are  reduced  for  taxes. 
Section  1552  does  not  reflect  the 
absorption  by  one  member  of  another 
member's  tax  attributes  (e.g.,  losses, 
deductions  and  credits).  For  example,  if 
P's  $100  of  income  is  offset  by  S's  $100 
of  deductions,  consolidated  tax  liability 
is  $0  and  no  amount  is  allocated  under 
section  1552.  However,  the  group  may 
elect  under  this  paragraph  (d)  to  allocate 
additional  amounts  to  reflect  the 
absorption  by  one  member  of  the  tax 
attributes  of  another  member. 
Permissible  methods  are  set  forth  in 


paragraphs  (d)(2)  through  (4)  of  this 
section,  and  election  procedures  are 
provided  in  paragraph  (d)(5)  of  this 
section.  Allocations  under  this 
paragraph  (d)  must  be  reflected  amiually 
on  permanent  records  (including  work 
papers).  Any  computations  of  separate 
return  tax  liability  are  subject  to  the 
principles  of  section  1561. 

(ii)  Effect  of  extended  tax  allocations. 
The  amounts  allocated  under  this 
paragraph  (d)  are  treated  as  allocations 
of  tax  liability  for  purposes  of  §1.1552- 
1(b)(2).  For  example,  if  P's  taxable 
income  is  offset  by  S's  loss,  and  tax 
liability  is  allocated  under  the 
percentage  method  of  paragraph  (d)(3) 
of  this  section.  P's  earnings  and  profits 
are  reduced  as  if  its  income  were  subject 
to  tax,  P  is  treated  as  liable  to  S  for  the 
amount  of  the  tax,  and  corresponding 
adjustments  are  made  to  S's  earnings 
and  profits.  If  the  liability  of  one 
member  to  another  is  not  paid,  the 
amount  not  paid  generally  is  treated  ;is 
a  distribution,  contribution,  or  both, 
depending  on  the  relationship  between 
the  memtiers. 

(2)  Wait-and-see  method.  The  wait- 
and-see  method  under  this  paragraph 
(d)(2)  is  derived  from  Securities  and 
Exchange  Commission  procedures.  In 
the  year  that  a  member's  tax  attribute  is 
absorbed,  the  group's  consolidated  tax 
liability  is  allocated  in  accordance  wi'Ji 
the  group's  method  under  section  1552. 
When,  in  effect,  the  member  with  the 
tax  attribute  could  have  absorbed  the 
attribute  on  a  separate  return  basis  in  .t 
later  year,  a  portion  of  the  group's 
consolidated  tax  liability  for  the  later 
year  that  is  otherwise  allocated  to 
members  under  section  1552  is 
reallocated.  The  reallocation  takes  inlo 
account  all  consolidated  return  years  to 
which  this  paragraph  (d)  applies  (the 
computation  period),  and  is  determined 
by  comparing  the  tax  allocated  to  a 
member  during  the  computation  period 
with  the  member's  tax  liability 
determined  as  if  it  had  filed  separate 
returns  during  the  computation  period. 

(!)  Cap  on  allocation  under  sf^rtion 
1552.  A  member's  allocation  uiider 
section  1552  for  a  tax  year  may  not 
exceed  the  excess,  if  any,  of — 

(A)  The  total  of  the  tax  liabilities  of 
the  member  for  the  computation  period 
(including  the  current  year),  determined 
as  if  the  member  had  filed  separate 
returns;  over 

(B)  The  total  amount  allocated  to  the 
member  under  section  1552  and  this 
paragraph  (d)  for  the  computation 
period  (except  the  current  year). 

(ii)  Reallocation  of  capped  amounts. 
To  the  extent  that  the  amount  allocated 
to  a  member  under  section  1552  exceeds 
the  limitation  under  paragraph  (d)(2)(i) 
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of  this  section,  the  excess  is  allocated 
among  the  remaining  members  in 
proportion  to  fbut  not  to  exceed  the 
amount  of)  each  member's  excess,  if 
any, of — 

(A)  The  total  of  the  tax  liabilities  of 
the  member  for  the  computation  period 
(including  the  current  year),  determined 
as  if  the  member  had  filed  separate 
returns;  over 

(B)  The  total  amount  alloc^nted  to  the 
member  under  section  1552  and  this 
paragraph  (d)  for  the  computation 
period  (including  for  the  current  year 
only  the  amount  allocated  under  section 

■  1552). 

(iii)  Rr-nUocatinn  o/exce.ss  rapped 
amounts.  If  the  reductions  under 
paragraph  (d)(2)(i)  of  this  section  e\cei-d 
the  a.mounts  allocable  under  paragraph 
(d)(2)(ii)  of  this  section,  the  excess  is 
allocated  among  the  members  in 
accordance  with  the  group's  method 
under  section  1552  without  lalkin)^  this 
paragraph  (d)(2)  into  account. 
(3)  Percentage  method.  The 
percentage  method  under  this  paragraph 
(d)(3)  allocates  tax  liability  ba.sed  on  the 
absorption  of  tax  attributes,  without 
taking  into  account  the  ability  of  any 
member  to  subsequently  absorb  its  own 
tax  attributes.  The  aJlocation  under  this 
method  is  in  addition  to  the  allocation 
under  section  1552. 

(i)  Decreased  earnings  and  profits.  A 
member's  allocation  und^-r  section  1552 
for  any  year  i.s  increased,  thereby 
decreasing  its  earnings  and  profits,  by  a 
fixed  percentage  (not  to  exceed  100%) 
pf  the  excess,  if  any,  of — 

(A)  The  member's  separate  return  tax 
liability  for  the  consolidated  return  year 
as  determined  under  §1.1552-l(a)(2)(ii); 
over 

(B)  The  amount  allocated  to  the 
member  under  .section  1552. 

(ii)  Increased  earnings  and  profits.  An 
amount  equal  to  the  total  decrease  in 
earnings  and  profits  under  paragraph 
(d)(3)(i)  of  this  section  (including 
a.mounts  allocat^as  a  resuh  of  a 
carry barH  increases  the  earnings  and 
profits  oT  tlia  members  whose  attributes 
are  absorbed,  and  is  allocated  among 
them  in  a  manner  that  reasonably 
reflects  the  absorption  of  the  tax 
attributes. 

(4)  Additional  methods.  The 
absorption  by  one  member  of  the  tax 
attributes  of  another  mem.ber  may  be 
reflected  under  any  other  method 
approved  in  writing  by  the 
Commissioner. 

(5)  Eh>ction  of  allocation  mnthnd—ii) 
In  general.  Tax  liability  may  be 
allocated  under  this  paragraph  (d)  only 
if  an  election  is  filed  with  the  groups 
first  reti:rn.  The  election  must— 


(A)  Be  made  in  a  separate  statement 
entitled  "ELECTION  TO  ALLOCATE 
T.\X  LIABILITY  UNDER  §  1.1502- 
33(d)"; 

(B)  State  the  allocation  method 
elected  under  §  1.1502-33(d)  and  under 
section  1552; 

(C)  If  the  percentage  method  is 
eletled,  state  the  percentage  (not  to 
exceed  100%)  to  be  used;  and 

(D)  If  a  method  is  pennitted  under 
p.iragrnph  (d)(4)  of  this  section,  att,3c:h 
evidence  of  approval  of  the  method  by 
the  Commissioner. 

(ii)  Consent— {A)  Electnig  or  changing 
methods.  An  eledion  for  alaler  year,  or 
an  elec-tion  to  change  methods,  may  be 
made  only  with  the  written  (  onsent  of 
the  Commi.ssioner. 

(B)  Prior  low  elections.  An  election  in 
eifect  for  the  last  tax  vear  Iwginning 
before  )anuar\'  1,  1995.  remains  in  effect 
under  this  seciion  However,  a  .group 
may  elect  to  conform  its  earnings  and 
profits  computations  to  the  method 
described  in  §  1.1502-32(b)(3)(iv)(D) 
(the  percentage  method,  using  a  100% 
allocation),  whether  or  not  it  has 
previously  made  an  election  for 
earnings  and  profits  purposes.  If  a 
conforming  election  is  made,  the  group 
must  make  all  adjustments  neces.sary  to 
prevent  amounts  from  being  duplicated 
or  omitted.  The  conforming  election  is 
made  bv  attaching  a  statement  entitled 
"ELECTION  TO  CONFORXI  TAX 
ALLOCATIONS  UNDER  §§1.1502-32 
and  1.1562-33(d)"  to  the  consolidated 
gioup's  return  for  its  first  tax  year 
beginning  on  or  after  January  1,  1095. 
The  statement  must  be  signed  by  the 
common  parent,  and  must  spe«;ify 
whether  the  method  is  { onformed  only 
for  years  beginning  on  or  after  January 
1,  1995  or  as  if  the  method  were  in 
effect  for  all  prior  vfjars.  The  statement 
^must  also  describe  the  adjustments 
made  by  reason  of  the  <  hange  (e.g  .  to 
refiect  prior  use  of  earnings  and  profits). 

(r>)  Examples.  The  principles  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples. 

n\(i:,;ple  1    iVuitcrd-si-i'  ir.i  •bed.  (a)  Fads 
I'  owns  ail  of  the  .sttx  k  of  Si  hikI  S2.  The  I' 
gr')up  us»'s  thp  wait-und-s.-p  rr.fthod  of 
a!lo<atioii  under  pa.'-?^r.iph  (•:;(:')  of  this 
scftmn  in  (or,ji!n<  tiun  with  i;  1.15'i2-l[a)(1). 
For  YfTir  1,  cHch  menibcr's  trtv.ihN'  ini  ome. 
l>-th  for  purposes  of  §  1  15S2-1!.;)(l)  u".d 
redflcrmiripd  as  if  tht  mcnitHT  hnd  i"i!i'd 
si'prtr.ite  n-turr.s,  is  as  toll(ii\-.  l»  SO.  ,Si 
S.'.(KX).  ami  .S2  (Si  (KHI).  Th;;s,  ti;.-  f'Kn'iips 
jo!i^oiic».,tcd  t.iK  li.ilijlity  for  Vear  1  is  i.MO 
(assuriiiii};  a  :j4%  !.ix  rate). 

lb)  Analysis,  r.n.ior  §  M552-l[a]M)(ij.  the 
t.,x  l)iihiliiy  of  the  f  ;;.-oiip  is  ..:!i)(.at(<(i  .minng 
Ih-  niemLx  rs  in  .i<  i  ordance  win;  ;1:(  p(irtii<n 
cif  the  ror.^olid.iied  t:ixat)le  in  or.ie 
iitlrilMit.ihle  to  e,i(  h  n  •■inlx-r  having  tax.;!j!o 
iiiKime    Thus,  all  o!  ti  e  I'rkmip's  S'<4!t 


consolid;jt«d  tax  liability  is  allocated  to  Si. 
As  a  result,  .Si  doc reases  its  earnings  and 
profits  under  section  1552  by  S340  (even  if 
Si  does  not  pay  the  tax  liabi'lity).  No  further 
allocations  are  made  under  paragraph  (d)(2) 
of  this  section  b<rcause  52  cannot  yet  atjsorb 
its  loss  on  a  separate  return  basis. 

(t:)  Payment  of  tax  liability.  If  Si  pavs  the 
S340  tax  liability,  there  is  no  further  e'ffet.t  on 
the  income,  earnings  and  profits,  or  sto<  k 
b;:sis  of  any  member.  If  P  pays  the  S340  tiix 
liability  {and  the  payment  is  not  a  loan  frojn 
V  to  Si ).  P  is  trp.ated  as  making  a  S340 
contribution  to  the  capital  of  Si;  if  S2  pi.vs 
the  S340  tax  lialrilitv  (and  the  pavnient  is  not 
a  loan  from  S2  to  Si).  S2  is  treated  as  m.iking 
a  S340  distribution  to  P  with  respntt  to  its 
stiK  k.  and  P  is  treated  as  ma'».ing  a  5340 
contribution  to  the  tuuiit.il  of  Si  .See 
§1.1.552-l(b)(2). 

(d)  Year 2.  For  Year  2.  eat  h  menilw  r's 
l.ix.ible  iniome.  under  §  1.1 552-1  (aid  )(:i) 
aid  redetermined  as  if  the  memb.T  had  filed 
separate  returns,  without  taking  into  ,i<  i  ouni 
any  carryover  from  Year  1.  is  as  follow*-  P 
SO.  Si  SI. 000.  and  S2  S3  000.  Thus,  the  P 
KJoi-ps  consolidate.!  tax  liabilitv  for  V.ar  2 
is  Si. 360  (assuming  a  34%  tax  rate).  Of  this 
amount,  set  tjon  1552  would  alkxate  S340  to 
Si  and  Sl.020  to  S2  However,  under 
r-iTiigraph  !d)(2)(i)  of  this  -ertion.  no  mon- 
thjn  Stj80  may  be  allot.ii!pd  to  S2.  This  is 
hi  iuise  S2  would  have  had  an  aggreg.ite  tax 
hibillfy  of  S680  if  it  had  filed  sep.;rate 
returns  for  Years  1  and  2  (a  SO  tax  liability 
for  Year  1 .  and  a  Sb80  tax  liability  for  \<'aT 
2,  l.iking  into  atcount  a  Si  .OOo  net  o|)erati:iu 
lii'S  (arryover  from  Year  1).  Under  p;!ragrrt|ih 
(■.i)(2)(ii)  of  this  section,  the  entire  ext  ess  ot 
$.340  which  would  otherwise  be  alliK  afed  lo 
S2  un<ier§l  1552-1  (a)(1)  is  allocated  to  .<^1 
This  is  because  Si  would  have  had  ;.n 
additional  S340of  aggrr^.ita  fax  ii.ihiiitv  if  it 
hiid  filed  separate  returns  for  Years  i  j.-id  2 
(a  Sb80  tax  liability  for  Year  1.  and  a  S  !40 
t.ix  liability  for  Year  2.  not  taking  into 
ill '  ount  si's  SI  .000  net  .iperating  loss  f.  .r 
■^  -.ir  1 ).  The  effect  of  the  allixation  of  SbSO 
to  Si  and  S680  to  S2  is  li.  terriiined  uud.r 
^1.1552-lU)!(2). 

Example.  2.  Pen  I'r.kige  method.  [.-.}  Fm  if. 
Tlie  facts  are  the  ;xirrie  as  in  Exatnple  J.  but 
tie  P  group  uses  the  pen  entafje  meihod  of 
allocation  under  pardgr.-iph  (d)(3)  ni  this 
section,  with  a  pe.Tent.i^e  of  ltM)%.  In 
adiJition,  the  taxahle  in.-omcs  .uid  los-i-s  ol 
the  memtx-rs  are  the  same  if  tompiited  .is 
provided  in  §  1.155:-l(.i',(21(ii). 

[h)  Analysis.  L'nder  ts  1.1552-l(a  ;2i(,i). 
S '40  of  tax  liability  !<*  .;1  located  to  Si  for'\e..;r 
1   I  !rider  paragraph  (d!i3i(:)  of  this  section. 
Si  is  allocated  another  SJ40  of  tax  l..,!,ilii\ 
beraiis.--  SI  would  have  h  d  a  Sf.80  f,.x 
li.bilitv  if  if  had  filed  sepamte  returns  but 
only  S340  is  allocated  to  Si  uiidir  se(  tuin 
1552.  Thus.  Si's  ear:u-i;;s  and  priifi;s  are 
di  cn»ased  bv  the  Sfi.so  total.  I  nder  piii.-gr.iph 
((1;(3)(ii)  of  this  sect. on.  S2s  e.'.miirgs  .ii.ii 
pro^lt^  arc  i;icn'a'ed  h\  S.IAO  InHaoM-  ih. 
additional  S34(l  dl!o<  ated  to  Si  u.nd.-r 
pora^raph  ldt(.i)(i)  of  this  s.(tion  is 
a;trilr.it.'il)!<'  to  the  absorpticn  of  SJ's  losses 
l<  )  Payivfi-.x  of  f,;v  liubilny  If  Si  pavs  the 
S.>40  t.m  h.iieiity  of  i!;,.  p  group  a:.d  pa\s 
S  !40  to  S2  th.'  Ye.ir  1  tax  liability  r.'siilt'  in 
nnjurther  :i<t|i:stiiieii!s  to  the  income. 
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earnings  and  profits,  or  basis  of  any 
member's  stocL  If  Si  pays  the  $340  tax 
liability  of  the  P  group  and  pays  the  other 
S340  to  P  instead  of  S2  because,  for  example, 
.of  an  agreement  among  the  members,  S2  is 
treated  as  distributing  S340  to  P  with  respect 
to  its  stock  in  the  year  that  Si  makes  the 
payment  to  P.  See  §  1.1 552-1  {b)(2). 

(dj  Year  2.  For  Year  2.  S340  is  allocated  to 
Si  and  $1,020  is  allocated  to  82  under 
section  1552.  No  additional  amounts  are 
allocated  under  paragraph  (dl(3)  of  this 
section. 

(e)  Deconsolidations — (1)  In  general. 
Immediately  before  it  bea>mes  a 
nonmember,  S's  earnings  and  profits  are 
eliminated  to  the  extent  they  were  taken 
into  account  by  any  member  under  this 
section.  If  S's  earnings  and  profits  are 
eliminated  under  this  paragraph  (eMl), 
no  oorrespondiog  adjustment  is  made  to 
the  earnings  and  profits  of  P  (or  any 
other  member)  under  paragraph  (b)  of 
this  section  or  to  any  basis  in  a 
member's  stock  under  paragraph  (c)  of 
this  section.  For  this  purpose.  S  is 
treated  as  becoming  a  nonmember  on 
the  first  day  of  its  first  separate  return 
year  (including  another  group's 
consolidated  return  year). 

(2)  Acquisition  ofg^oup — (i) 
Application,  This  paragraph  (e)(2) 
applies  only  if  a  consolidated  group  (the 
terminating  group)  ceases  to  exist  as  a 
result  of— 

(A)  The  acquisition  by  a  member  of 
another  consolidated  group  of  either  the 
assets  of  the  common  parent  of  the 
terminating  group  in  a  reorganization 
described  in  section  381(a)(2).  or  the 
stock  of  the  common  parent  of  the 
terminating  group:  or 

(B)  The  application  of  the  principles 
of  §  1.1502-75(dM2)  or  (d)(3). 

(ii)  General  rule.  Paragraph  (e)(1)  of 
this  section  does  not  apply  solely  by 
reason  of  the  termination  of  a  group 
because  it  is  acquired,  if  there  is  a 
surviving  group  that  is,  immediately 
thereafter,  a  consolidated  group. 
Instead,  the  surviving  group  is  treated  as 
the  terminating  group  for  purposes  of 
applying  this  paragraph  (e)  to  the 
terminating  group.  This  treatment  does 
not  apply,  however,  to  members  of  the 
terminating  group  that  are  not  members 
of  the  surviving  consolidated  group 
immediately  after  the  terminating  group 
ceases  to  exist  (e.g.,  under  section 
1504(a)(3)  relating  to  reconsolidation.  or 
section  1504(c)  relating  to  includiblo 
insurance  companies). 

(3)  Certain  corporate  separations  and 
reorganizations.  The  adjustments  under 
paragraph  (eKl)  of  this  section  must  be 
modified  to  the  extent  necessary  to 
effectuate  the  principles  of  section 
312(h).  Thus.  P's  earnings  and  profits 
rather  than  S's  earnings  and  profits  may 
be  eliminated  immediately  before  S 


becones  a  nonmember.  P's  earnings  and 
profits  are  eliminated  to  the  extent  that 
its  earnings  and  profits  reflect  S's 
earnings  and  profits  after  applying 
section  312(h)  immediately  after  S 
becomes  a  nonmember  (determined 
without  taking  this  paragraph  (e)  into 
account). 

(4)  Special  uses  of  earning  and 
profitB.  Paragraph  (e)(1)  of  this  section 
does  not  apply  for  purposes  of 
determining — 

(i)  The  extent  to  which  a  distribution 
is  charged  to  reserve  accounts  under 
section  593(e)-, 

(ii)  The  extent  to  which  a  distribution 
is  taxable  to  the  recipient  under  sections 
805(a)(4)  and  832:  and 

(iii)  Any  other  special  use  identified 
in  guidance  published  in  the  Internal 
Revenue  Bulletin. 

(5)  Example.  The  principles  of  this 
paragraph  (e)  are  illustrated  by  the 
following  example. 

Example,  (a)  Forts.  Individuals  A  and  B 
own  all  of  P's  stock,  and  P  owns  all  of  the 
stock  of  S  and  T.  each  with  a  $500  basis.  For 
Year  1,  S  has  $100  of  earnings  and  profits 
and  T  has  S50  of  earnings  and  profits.  Under 
paragraph  (bUD  of  this  section,  the  earnings 
and  pBofits  of  S  and  T  tier  up  to  P.  and  P  has 
Si  50  of  earnings  and  profits  for  Year  1.  P 
sells  all  of  S's  stock  for  S600  at  the  close  of 
Year  1. 

(b)  Analysis.  Under  paragraph  (e)(1)  of  this 
section,  S's  SlOO  of  earnings  and  proHts  is 
eliminated  immediately  before  S  becomes  a 
nonmtmber  because  the  earnings  and  profits 
are  talaen  into  account  under  paragraph  (b)  of 
this  section  in  P's  earnings  and  profits. 
However,  no  corresponding  adjustment  is 
made  to  Fs  earnings  and  profits  or  to  P's 
basis  in  S's  stock  for  purposes  of  earnings 
and  profits.  P's  earnings  and  profits  for  Year 
1  remain  $150  following  the  sale  of  S's  stock. 

(c)  Porvmrd  merger.  The  facts  are  the  same 
as  in  paragraph  (a)  of  this  Example,  except 
that,  rather  than  P  selling  S's  stock.  S  merges 
into  a  nonmember  in  a  transaction  described 
in  section  368(a)(2)(D).  Under  paragraph  (h) 
of  this  section,  the  nonmember  is  treated  as 
a  successor  to  S.  Thus,  as  in  paragraph  (b)  of 
this  Example,  S's  $100  of  earnings  and 
profits  is  eliminated  immediately  before  S 
ceases  to  be  a  member. 

(d)  Acquisition  of  entire  group.  The  facts 
are  the  same  as  in  paragraph  (a)  of  this 
Example,  except  that  X.  the  common  parent 
of  another  consolidated  group,  purchases  all 
of  Ps  stock  at  the  close  of  Year  1.  and  P  sells 
S's  stock  during  Year  3.  Under  paragraph 
(e)(2)  of  this  section,  the  earnings  and  profits 
of  S  and  T  are  not  eliminated  as  a  result  of 

X  purchasing  P's  stock.  However,  S's 
earnings  and  profits  from  consolidated  return 
years  of  both  the  P  group  and  the  X  group 
are  eliminated  immediately  before  S  becomes 
a  nonmember  of  the  X  group. 

(e)  Earnings  and  profits  deficit.  The  facts 
are  tho  same  as  in  paragraph  (d)  of  this 
Example,  except  that  S  has  a  $550  deficit  in 
earnings  and  profits  for  Year  1.  The  effect  of 
piiragraph  (e)(1)  of  this  .siBction  is  the  same. 


Under  paragnpfa  (c)(1)  of  this  section.  P 
would  have  an  excess  loss  account  in  S's 
stock  for  earnings  and  profits  purposes  under 
the  principles  of  ^§  1.1502-19  and  1.1502- 
32.  and,  under  the  principles  of  §  1.1502- 
I9(c)(2],  the  excess  loss  account  is  not  taken 
into  account  as  a  result  of  X's  purchase  of  P's 
stock.  Under  paragraph  (e)(2)  of  this  section. 
S's  deficit  is  not  eliminated  under  paragraph 
(e)(1)  of  this  section  immediately  before  X's 
purchase  of  P's  stock.  However,  S's  earnings 
and  profits  (or  deficit)  is  eliminated 
immediately  before  S  becomes  a  nonmember 
of  the  X  group. 

(f)  Section  355  distribution.  The  facts  are 
the  same  as  in  paragraph  (a)  of  this  Example. 
except  that,  rather  than  selling  S's  stock,  P 
distributes  S's  stock  to  A  at  the  close  of  Year 
1  in  a  distribution  to  which  section  355 
applies.  Under  paragraph  (e)(3)  of  this 
section.  P's  earnings  and  profits  may  be 
reduced  under  section  312(h)  as  a  result  of 
the  distribution.  To  the  extent  that  Fs 
earnings  and  profits  are  reduced,  S's  earnings 
and  profits  are  not  eliminated  under 
paragraph  (e)(1)  of  this  section. 

(f)  Changes  in  the  structure  of  the 
group — (1)  Changes  in  the  common 
parent — (i)  General  rule.  If  P  succeeds 
another  corporation  under  the 
principles  of  §  1.1502-75(d)  (2). or  (3)  as 
the  common  parent  of  a  consolidated 
group  (a  group  structure  change),  the 
earnings  and  profits  of  P  are  adjusted 
immediately  after  P  becomes  the  new 
common  parent  to  reflect  the  earnings 
and  profits  of  the  former  common 
parent  immediately  before  the  former 
common  parent  ceases  to  be  the 
common  parent.  The  adjustment  is 
made  as  if  P  succeeds  to  the  earnings 
and  profits  of  the  former  common 
parent  in  a  transaction  described  in 
section  381(a).  See  §  1.1502-31  for  the 
basis  of  the  stock  of  members  following 
a  group  structure  change. 

(ii)  Minority  shareholders.  If  the 
former  common  parent's  stock  is  not 
wholly  owned  by  members  of  the 
consolidated  group  immediately  after 
the  former  common  parent  ceases  to  be 
the  common  parent,  appropriate 
adjustments  must  be  n^e  to  reflect  in 
the  new  common  parembnly  an 
allocable  part  of  the  former  common 
parent's  earnings  and  profits. 

(iii)  Higher-tier  members.  To  the 
extent  that  earnings  and  profits  are 
adjusted  under  this  paragraph  (f)(1),  and 
the  former  common  parent  is  owned  by 
members  other,  than  P.  the  earnings  and 
profits  of  the  intermediate  subsidiaries 
must  be  adjusted  in  accordance  with  the 
principles  of  this  section. 

(iv)  Example.  The  principles  of  this 
paragraph  (f)(1)  are  illustrated  by  the 
following  example. 

■  Example,  (a)  Focfs.  X  is  the  common  pareai 
of  a  consolidated  group  with  SlOO  of  earnings 
and  profits,  and  P  is  the  common  parent  of 
another  consolidated  group  with  S20  of 
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earnings  and  profits.  P  acquires  all  of  X's 
stock  at  the  close  of  Year  1  in  exchange  for 
70%  of  P's  stock.  The  exchange  is  a  reverse 
i.cquisition  under  §M502-75(d)(.3),  and  the 
X  group  is  treated  cs  remaining  in  existent  e 
with  P  as  its  new  common  parent. 

(b)  Acijiistwents  for  X group  purnings  and 
profits.  Under  paragraph  (f)(1)  of  this  ssn  tion 
Ps  earnings  and  profits  are  adjusted 
immediuteiy  after  P  becomes  the  n^nv 
c  ommon  parent,  to  reflet  t  X's  SiOO  of 
earnings  and  profits  immediately  befurt>  X 
f,easr;s  to  be  the  common  parent.  The 
adjustment  is  made  as  if  P  succeeds  to  X\ 
earnings  and  profits  in  a  transaction 
described  in  settion  381(d).  Thus, 
innr.ediatfly  after  the  acquisition.  !'  h.,s  .Sl-'O 
of  accuniulatnd  earnings  and  profils  and  X 
(  ontinues  to  have  SlOO'of  actumulated 
comings  and  profits. 

((-)  Adjustnunts  for  Pt;rt,iip  iHirnirns  and 
profits.  Although  the  P  group  terrDinates  on 
I's  inquisition  of  X"s  sUxk.  under  par.sgraph 
(")(2)  of  this  section,  no  adjustments  are 
m.ide  ft)  the  earnings  antl  prtjfits  of  any 
.subsidiaries  in  the  terminating  P  group. 

(d)  Acquisition  of  sepnrntp  return 
cfirparation.  The  facts  are  the  same  as  in 
par.ig.s-.ph  (a)  of  this  Exnir.pip,  excf-pt  that, 
immerii.itriy  before  the  acquisition  of  its 
stfi(  k  by  P,  X  is  not  affiliatiul  with  any  oth>r 
I  orporation.  The  exchange  is  a  reverse 
atquisition  under  §  M502-7.'j!d)(3).  and  P  is 
tnated  as  the  common  parent  of  the  X  group 
Consi-qufMitly.  tlie  results  are  the  same  ,!■<  in 
paragraphs  (bl  and  (c)  of  this  ExawpU: 

(2)  Change  in  the  locution  of 
subsidiaries.  If  the  location  of'a  nieip.bfr 
within  a  group  changes,  appropriatt; 
adjustments  must  be  made  to  the 
earnings  and  profits  of  the  members  to 
lirevent  the  earnings  and  profits  from 
being  eliminated.  For  example,  if  P 
transfers  ail  of  S's  stock  to  another 
member  in  a  transaction  to  which 
section  351  and  §  1.1.'}02-13  appiv.  the 
transferee's  earnings  and  profits  are 
adjusted  immediately  after  the  transfer 
to  reflect  S's  earnings  and  profits 
immed.  -•  \y  before  the  transfer  from 
conso!:-:uted  return  years.  On  the  other 
hand,  if  the  transferee  purchases  Ss 
stock  from  P,  the  transferee's  earnings 
and  profits  are  not  adjusted. 

(g)  Anti-avoidance  rule.  If  any  person 
acts  with  a  principal  purpose  contrary 
to  the  purposes  of  this  section,  to  avoid 
the  effect  of  the  rules  of  this  settion  or 
apply  the  niles  of  this  sectirm  to  avoid 
the  effect  of  any  other  provision  of  the 
consolidated  return  regulations, 
adjustments  must  be  made  as  necessary 
to  carry  out  the  purposes  of  this  sec  tion. 

(h)  Predecessors  and  successors.  For 
purposes  of  this  se(.1ion,  any  reference 
to  a  corporation  or  to  a  share  includes 
a  reference  to  a  successor  or  predecessor 
ns  the  context  may  require.  A 
<;orporati,on  is  a  successor  if  its  earnings 
and  profits  are  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  earnings  and  profits  of 


another  corporation  (the  predecessor).  A 
share  is  a  successor  if  its  basis  is 
determined,  directly  or  indirectly,  in 
whole  or  in  part,  by  reference  tothe 
basis  of  another  share  (the  predecessor), 
(i)  I  Reserved  1 

(j)  Effective  drAe~{1)  Gen'^ral  rule. 
This  section  applies  with  respei  t  to 
detenninations  of  the  earnings  and 
profits  of  a  member  (e.g.,  for  purposes 
of  a  characterizing  a  distribution  to 
\vhi(  h  section  301  applies)  in 
consolidated  return  veai-s  beginning  on 
or  after  January'  l.  1995.  If  this  section 
applies,  earnings  and  profits  must  be 
determined  or  redetennined  as  if  this 
section  were  in  effe(,-t  for  all  years 
(inchiding,  for  example,  tlie  ' 
consolidated  return  years  of  another 
I  onsolidated  group  to  the  extent  the 
earnings  and  profits  from  those  vea.-s  are 
still  reflected).  Forex.imple.  if  a" 
disl.nbution  by  P  to  a  nonmember 
sliareholder  in  lyoo  was  a  di'.idend 
l)e(.ause  of  an  unahsorbed  loss  carryo\er 
attributubTe  to  S.  Ps  earnings  and  profits 
in  tax  years  beginning  after  January  I. 
109.T  are  redetermined  by  taking  it'^ta 
account  a  negative  adjustment  in  t!u'  t,-x 
vear  S's  loss  arose  and  in  19f;o  for  P's 
distribution,  and  any  subsecpient 
absorjjtion  of  the  loss  has  no  effei  t  on 
earnings  and  profits.  Any  such 
determination  or  redetermination  does 
not.  however,  affect  any  prior  period. 
Thus,  the  shareholder's  treatment  in 
iniO  of  the  distribution  as  a  dividend 
(and  the  effect  of  the  disti  :bution  on 
stoc  k  basis)  is  not  redetennined  under 
this  section. 

(2)  Dispositions  of  st"ck  before 
rffertive  date—\\)  In  general.  U  P 
disposes  of  stock  of  S'in  a  consofidoted 
return  >ear  beginning  Ixjfore  January  1. 
1995.  the  amount  of  P's  earnings  and 
profits  with  respect  to  S  are  not 
redetermined  under  para-,;r:','t  (j}(l)  of 
this  .section.  See  <5 1.]  502-1  q  ,is 
contnined  in  the  2fi  CFR  part  1  edition 
revised  as  of  April  1.  199-4  for  the 
definition  of  disposition,  and  par.igraph 
(j)(5)  of  this  settion  for  the  rules 
applicable  to  such  dispositions. 

(ii)  Lower-tier  W'^mbers.  Although  P 
disposes  of  S's  stock  in  a  tax  vear 
beginning  heron.'  January  1,  1995,  S's 
determinations  or  adjustments  with 
respect  to  lower-tier  members  with 
which  it  continues  to  file  a  consolidated 
retum  are  redetermined  in  accordance 
with  the  rules  of  this  section  (even  if  S's 
earnings  and  profits  were  previously 
taken  into  account  by  P).  For  example, 
assume  that  P  owns  all  of  S's  stock.  S 
owns  all  of  T's  stock,  and  T  owns  all  of 
U's  stock.  If  S  sells  80%  of  T's  stoi  k  in 
a  tax  year  beginni-ng  before  January  1. 
1995  (tlie  effective  date),  the  amount  of 
S's  e.irnings  and  profits  from  the  sale. 


and  the  adjustments  to  stotk  basis  for 
earnings  and  profits  purposes  that  are 
rcfiected  in  that  amount,  are  not 
redetermined  if  P  sells  S's  stock  after  iho 
effei:tive  date.  If  S  sells  the  remaining 
20%  of  T's  stock  after  the  effet  tive  date, 
S's  stock  basis  adjustm.ents  with  respe(  t 
to  that  T  stot.k  are  also  not  redettrmircd 
liecause  T  bet.am.e  a  nonn-'enilier  hefoi-e 
the  effective  date.  However,  if  T  .ind  I ' 
continue  to  file  a  t  onsolidated  n-turn 
with  each  other,  paragra;ih  (e'lU  uf  tliis 
section  did  not  apply,  and  T  sells  l.''s 
stot  k  .-.iter  the  eff.ttive  date.  T's 
earnings  and  profits  with  respet  t  to  U 
are  redetermined  (even  thoc^h  some  of 
the  earnings  and  profits  mav  hr.ve  h.  m 
taken  into  act  ount  b>  S  in  it.-,  prior  s,,l.' 
of.T  s  stO(  k  before  \V.c  effet  ti\e  dale). 

(iii)  Deferred  omotints  For  purposes 
of  this  parigraph  (])(2),  a  disiiosilion 
does  not  iriclude  a  Irrms-fi  tion  t  j  v\ln(  h 
«5  1.1502-13.  <5  1.1502-1  HT.  ^1.1,-02-1^ 
or  s?  1.1502-14T  opplies.  Insl.\-.d,  die 
transac  tif)n  is  de<'med  to  oct  ur  as  tltc* 
earnings  and  profits  (.f  any)  jir,,  t,-,l..  ;; 
into  at.cout'.t. 

(3)  Deronsolidctmns  and  \xroitp 
strtK  tare  rh':nges—U)  In  gev.rrrJ 
Paraurajjiis  (••)  and  (f]  of  this  section 
apply  with  n-spect  to  de<  on.sobdaiious 
and  group  Mructure  changes  oct.urring 
in  (.onsoiidati>d  return  years  begiiipijVg 
on  or  after  Jamiarv  1.  19<53. 

(ii)  Prior pi^ricd group  y.trurture 
<  hun^:",.  If  iMere  was  a  group  strut  tcre 
(  hange  in  a  tonsoi. dated  return  ye^r 
beginning  before  January  1.  199."i.  .u  J 
earnings  and  profit;  were  not 
d.'tennined  under  ^  1.1502-33T(.'')  as 
(  ontained  m  the  20  CFR  p.irt  1  edilitjn 
revised  as  of  April  1.  1994.  a 
distribution  in  a  tax  vear  ending  after 
Septemh  r  7,  1988.  of  earnings  and 
profits  that  r.rt  not  refiecied  in  the 
earnings  ar.d  profits  of  the  d;st:ihu?.'e 
meuiber.  but  would  have  been  so 
refiet.ted  if  !,  1  1502-33T(a)  as  cont.,:r.ed 
in  the  2fi  CFR  p.irt  1  edition  revisi-d  .--<. 
of  April  1.  1994  had  applied,  the 
negative  adjustment  under  paragraph  (b) 
of  this  settion  for  distributions  does  not 
apply  (and  there  is  lherefor>_^  no  ofNet  to 
the  int.re.ise  in  the  earnings  a;.d  profile 
of  the  distrihulee). 

(-4)  Deemed  dividend  e!eci:,ins.  If. 
there  is  a  deemed  distribution  and 
recontribution  pursuant  to  *5 1.1502- 
32(0(2)  as  cor.fained  in  the  26  CFR  pari 
1  edition  revised  as  of  April  1.  1994  in 
a  consolidated  return  year  beginning 
before  January  1,  199.5,  the  deem.ed 
distribution  and  recontribution  under 
the  election  are  treated  as  an  actual 
distribution  by  S  and  recontribution  by 
P  as  provided  under  the  Blet;tiun. 

(5)  Prior  law.  For  prior 
determinations,  see  prior  regulations 
under  .set.tion  1502  as  in  effei  t  uilh 
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respect  to  the  determination.  See,  e.g.. 
§§  1.1502-33  and  1.1502-33T  as 
contained  in  the  26  CFR  part  1  edition 
revised  as  of  April  1. 1994. 

§1.1502-337    [RemovMl] 
Par.  16.  Section  1.1502-33T  is 

removed. 
Par.  17,  Section  1.1502-75  is 

amended  by  revising  the  first  sentence 

of  paragraph  (d)(1)  to  read  as  follows: 

$1.1502-75    Filing  of  consolidated  Fstums. 

•        •        •        •        • 

(d)*  •  • 

(1)  *  •  *  A  group  remains  in 
existence  for  a  tax  year  if  the  common 
parent  remains  as  the  common  parent 
and  at  least  one  subsidiary  that  was 
affiliated  with  it  at  the  end  of  the  prior 
year  remains  affiliated  with  it  at  the 
beginning  of  the  year,  whether  or  not 
one  or  more  corporations  have  ceased  to 
be  subsidiaries  at  any  time  after  the 
group  wras  formed.  •  *   • 

Par.  18.  Section  1.1502-76  is 
amended  by: 

1.  Revising  paragraph  (b). 

2.  Removing  paragraph  (d). 

3.  The  revision  reads  as  follows: 


S1.1502-7S 
group. 


TajoM*  year  of  nnambers  of 


(b)  Items  included  in  the  consolidated 
return — (1)  General  rules — (i)  !n  general. 
A  consolidated  return  must  include  the 
common  parent's  items  of  income,  gain, 
deduction,  loss,  and  credit  for  the  entire 
consolidated  return  year,  and  each 
subsidiary's  items  for  the  portion  of  the 
year  for  which  it  is  a  member.  If  the 
consolidated  return  includes  the  items 
of  a  corporation  for  only  a  portion  of  its 
tax  year  determined  without  taking  this 
section  into  account,  items  for  the 
portion  of  the  year  not  included  in  the 
consolidated  return  must  be  included  in 
a  separate  return  (including  the 
consolidated  return  of  another  group). 
The  rules  of  this  paragraph  (b)  must  be 
applied  to  prevent  the  duplication  or 
elimination  of  the  corporation's  items. 

(ii)  The  day  a  corporation  becomes  or 
ceases  to  be  a  member— {\)  End  of  the 
day  rule.  If  a  corporation  (S)  becomes  or 
ceases  to  be  a  member  during  a 
consolidated  return  year,  it  becomes  or 
ceases  to  be  a  member  at  the  end  of  the 
day  on  which  its  status  as  a  member 
changes,  and  its  tax  year  ends  for  all 
Federal  income  tax  purposes  at  the  end 
of  that  day.  Appropriate  adjustments 
must  be  made  if  another  provision  of  the 
Internal  Revenue  Code  or  the 
regulations  thereunder  contemplates  the 
»»vent  occurring  before  or  after  S's 
change  in  status.  For  example,  S's  items 


restored  under  §  1.1502-13  immediately 
before  It  becomes  a  nonmember  are 
taken  into  account  in  determining  the 
basis  of  S's  stock  under  §  1.1502-32.  On 
the  other  hand,  if  a  section  338(g] 
election  is  made  in  connection  with  S 
becoming  a  member,  the  deemed  asset 
sale  under  that  section  takes  place 
before  S  becomes  a  member.  See 
§  l.338-l(e)(5)  (deemed  sale  excluded 
from  purchasing  corporation's 
consolidated  return.) 

(B)  Next  day  rule.  If.  on  the  day  of  Ss 
change  in  status  as  a  member,  a 
transaction  occurs  that  is  properly 
allocable  to  the  portion  of  S's  day  after 
the  event  resulting  in  the  change.  S  and 
all  persons  related  to  S  under  section 
267(b)  immediately  after  the  event  must 
treat  the  transaction  for  all  Federal 
income  tax  purposes  as  occurring  at  the 
beginning  of  the  following  day.  A 
determination  as  to  whether  a 
transaction  is  properly  allocable  to  the 
portion  of  S's  day  after  the  event  will  be 
respected  if  it  is  reasonable  and 
consistently  applied  by  all  affected 
persons.  In  determining  whether  an 
allocation  is  reasonable,  the  following 
factors  are  among  those  to  be 
considered — 

(7)  Whether  income,  gain,  deduction, 
loss,  and  credit  are  allocated 
inconsistently  (e.g..  to  maximize  a 
seller's  stock  basis  adjustments  under 
§1.1502-32); 

(2)  If  the  item  is  from  a  transaction 
with  respect  to  S  stock,  whether  it 
reflects  ownership  of  the  stock  before  or 
after  the  event  (e.g.,  if  a  member 
transfers  encumbered  land  to 
nonmember  S  in  exchange  for 
additional  S  stock  in  a  transaction  to 
which  section  351  applies  and  the 
exchange  results  in  S  becoming  a 
member  of  the  consolidated  group,  the 
applicability  of  section  357(c)  to  the 
exchange  must  be  determined  under 

§  1.1502-80(d)  by  treating  the  exchange 
ns  occurring  after  the  event;  on  the  other 
hand,  if  S  is  a  member  but  ha.s  a 
minority  shareholder  and  becomes  a 
nonmamber  as  a  result  of  its  redemption 
of  stock  with  appreciated  property,  S's 
gain  under  section  311  is  treated  as  from 
a  transaction  occurring  before  the 
event): 

(3)  Whether  the  allocation  is 
inconsistent  with  other  requirements 
under  the  Infernal  Revenue  Code  (e.g.. 
if  a  section  338(g)  election  is  made  in 
connection  with  a  group's  acquisition  of 
S.  the  deemed  asset  sale  must  take  place 
before  S  becomes  a  member  and  S's  gain 
or  loss  with  respect  to  its  assets  must  be 
taken  into  account  by  S  as  a 
nonmamber);  and 

(•;)  Whether  other  facts  exist,  such  as 
a  preaffanged  transaction  or  multiple 


changes  in  S's  status,  indicating  that  the 
transaction  is  not  properly  allocable  to 
the  portion  of  S's  day  after  the  event 
resulting  in  S's  change. 

(C)  Successor  corporations.  For 
purposes  of  this  paragraph  (b)(l)(ii),  any 
reference  to  a  corporation  includes  a 
reference  to  a  successor  or  predecessor 
as  the  context  may  require.  A 
corporation  is  a  successor  if  the  basis  of 
its  assets  is  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  basis  of  the  assets  of 
another  corporation  (the  predecessor). 
For  example,  if  a  member  forms  S.  S  is 
treated  as  a  member  from  the  beginning 
of  its  existence. 

(iii)  Group  structure  changes.  If  the 
common  parent  ceases  to  be  the    ' 
common  parent  but  the  group  remains 
in  existence,  adjustments  must  be  made 
in  accordance  with  the  principles  of 
§1.1502-75(d)(2)and(3). 

(2)  Determination  of  items  included  in 
separate  and  consolidated  retums-r-li) 
In  general.  The  returns  for  the  years  that 
end  and  begin  with  S  becoming  (or 
ceasing  to  be)  a  member  are  separate  tax 
years  for  all  Federal  income  tax 
purposes.  The  returns  are  subject  to  the 
rules  of  the  Internal  Revenue  Code 
applicable  to  short  periods,  as  if  S 
ceased  to  exist  on  becoming  a  member 
(or  first  existed  on  becoming  a 
nonmember).  For  example,  cost 
recovery  deductions  under  section  168 
must  be  allocated  for  short  periods.  On 
the  other  hand,  annualization  under 
section  443  is  not  required  of  S  solely 
because  it  has  a  short  year  as  a  result  of 
becoming  a  member.  (Similarly,  section 
443  applies  with  respect  to  a 
consolidated  return  only  to  the  extent 
that  the  group's  return  is  for  a  short 
period  and  section  443  applies  without 
taking  this  paragraph  (b)  into  account.) 

(ii)  Ratable  allocation  of  a  year's 
items — (A)  Application.  Although  the 
periods  ending  and  beginning  with  S's 
change  in  status  are  different  tax  years, 
items  (other  than  extraordinary  items) 
may  be  ratably  allocated  between  the 
periods  if — 

(2)  S  is  not  required  to  change  its 
annual  accounting  period  or  its  method 
of  accounting  as  a  result  of  its  change  in 
status  (e.g.,  because  its  stock  is  sold 
between  consolidated  groups  that  have 
the  same  annual  accounting  periods); 
and 

(2)  An  irrevocable  ratable  allocation 
election  is  made  under  paragraph 
(b)(2)(ii)(D)  of  this  section.  " 

(B)  General  rule — [1)  Allocation 
within  original  year.  Under  a  ratable 
allocation  election,  paragraph  (b)(2)  of 
this  section  applies  by  allocating  to  each 
day  of  S's  original  year  (S's  tax  year 
determined  without  taking  this  section 
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into  account)  an  equal  portion  of  S's 
items  taken  into  account  in  the  ori^nal 
year,  except  that  extraordinary  items 
must  be  allocated  to  the  day  that  they 
are  taken  into  account.  All  persons 
affected  by  the  election  must  take  into 
account  S's  extraordinary  items  and  the 
ratable  allocation  of  S's  remaining  items 
in  a  manner  consistent  with  the 
election. 

(2)  Items  to  be  allocated.  Under 
ratable  allocation,  the  items  to  be 
allocated  and  their  timing,  location, 
character,  and  source  are  generally 
determined  by  treating  the  original  year 
as  a  single  tax  year,  and  the  items  are 
not  subject  to  the  rules  of  the  Internal 
Revenue  Code  applicable  to  short 
periods  (unless  the  original  year  is  a 
short  period).  However,  the  years 
ending  and  beginning  with  S's  change 
in  status  are  treated  as  different  tax 
years  (and asshort  periods)  with  respect 
to  any  item  carried  to  or  from  these 
years  (e.g.,  a  net  operating  loss  carried 
under  section  172)  and  with  respect  to 
the  application  of  section  481. 

(5)  Multiple  applications.  If  this 
paragraph  (b)  applies  more  than  once 
with  respect  to  an  original  year, 
adjustments  must  be  made  in 
accordance  with  Ae  principles  of  this 
paragraph  (b).  For  example,  if  S 
becomes  a  member  of  two  different 
consolidated  groups  during  the  same 
original  year  and  ratable  allocation  is 
elected  with  respect  to  both  groups, 
ratable  allocation  is  generally 
determined  for  both  groups  by  treating 
the  original  year  as  a  single  tax  yean 
however,  if  ratable  allocation  is  elected 
only  with  respect  to  the  first  group,  the 
ratable  allocation  is  determined  by 
treating  the  original  year  as  a  short 
period  that  does  not  include  the  period 
that  S  is  a  member  of  the  second  group. 
Ratable  allocation  is  not  a  method  of 
accounting,  and  ratable  allocation  with 
respect  to  one  application  of  this 
paragraph  (b)  to  S  does  not  require 
ratable  allocation  to  be  subsequently 
apolied  with  respect  to  S. 

(C)  Extraordinary  items.  An 
extraordinary  item  is — 

(7)  Any  item  from  the  disposition  or 
abandonment  of  a  capital  asset  as 
defined  in  section  1221  (determined 
without  the  application  of  any  other 
rules  of  law); 

(2)  Any  item  from  the  disposition  or 
abandonment  of  property  used  in  a 
trade  or  business  as  defined  in  section 
1 23 1  (b)  (determined  without  the 
application  of  any  holding  period 
reouirement); 

(3)  Any  item  from  the  disposition  or 
at)andonment  of  an  asset  described  in 
section  1221(1).  (3),  (4),  or  (5),  if 
substantially  all  the  assets  in  the  same 


category  from  the  same  trade  or  business 
are  disposed  of  or  abandoned  in  one 
transaction  (or  series  of  related 
transactions); 

(4)  Any  item  from  assets  disposed  of 
in  an  applicable  asset  acquisition  under 
section  1060(c); 

(5)  Any  item  carried  to  or  from  any 
portion  of  the  original  year  (e.g.,  a  net 
operating  loss  carried  under  section 
172).  and  any  section  481(a)  adjustment; 

(6)  The  effects  of  any  change  in 
accounting  method  initiated  by  the 
filing  of  the  appropriate  form  after  S's 
change  in  status; 

(7)  Any  item  from  the  discharge  or 
retirement  of  indebtedness  (e.g., 
cancellation  of  indebtedness  income  or 
a  deduction  for  retirement  at  a 
premium); 

(8)  Any  item  from  the  settlement  of  a 
tort  or  similar  third-party  liability; 

(9)  Any  compensation-related 
deduction  in  connection  with  S's 
change  in  status  (including,  for 
example,  deductions  from  bonus, 
severance,  and  option  cancellation 
payments  made  in  connection  with  S's 
change  in  status); 

(10)  Any  dividend  income  from  a 
nonmember  that  S  controls  within  the 
meaning  of  section  304  at  the  time  the 
dividend  is  taken  into  account; 

{11]  Any  deemed  income  inclusion 
from  a  foreign  corporation,  or  any 
deferred  tax  amount  on  an  excess 
distribution  from  a  passive  foreign 
investment  company  under  section 
1291; 

[12]  Any  interest  expense  allocable 
under  section  172(h)  to  a  corporate 
equity  reduction  transaction  causing 
this  paragraph  (b)  to  apply; 

[13)  Any  credit,  to  the  extent  it  arises 
from  activities  or  items  that  are  not 
ratably  allocated  (e.g..  the  rehabilitation 
credit  under  section  47.  which  is  based 
on  placement  in  service);  and 

[14)  Any  item  which,  in  the  opinion 
of  the  Commissioner,  would,  if  ratably 
allocated,  result  in  a  substantial 
distortion  of  income  in  any  consolidated 
return  or  separate  return  in  which  the 
item  is  included. 

(D)  Election.  The  election  to  ratably 
allocate  items  under  this  paragraph 
(b)(2)(ii)  must  be  made  in  a  separate 
statement  entitled  "THIS  IS  AN 
ELECTION  UNDER  §  1.1502-76(b)(2)(ii) 
TO  RATABLY  ALLOCATE  THE  YEAR'S 
ITEMS  OF  [insert  name  and  employer 
identification  number  of  the  member)." 
The  statement  must  be  signed  by  the 
member  and  by  the  common  parent  of 
each  affected  group,  and  must  be  filed 
with  the  returns  including  the  items  for 
the  year's  ending  and  beginning  with  S's 
change  in  status.  If  two  or  more 
members  of  the  same  consolidated 


group,  as  a  consequence  of  the  same 
plan  or  arrangement,  cease  to  be 
members  of  that  group  and  remain 
affiliated  as  members  of  another 
consolidated  group,  an  election  under 
this  paragraph  (b)(2)(ii)(D)  may  be  made 
only  if  it  is  made  by  each  such  member. 
The  statement  must  provide  all  of  the 
following: 

[1]  Identify  the  extraordinary-  items, 
their  amounts,  and  the  separate  or 
consolidated  returns  in  which  they  are 
included. 

(2)  Identify  the  aggregate  amount  to  be 
ratably  pllocated,  and  the  portion  of  the 
amount  included  in  the  separate  and 
consolidated  returns. 

(5)  Include  the  name  and  employer 
identification  number  of  the  common 
parent  (if  any)  of  each  group  that  must 
take  the  items  into  account. 

(iii)  Ratable  allocation  of  a  month's 
items.  If  ratable  allocation  under 
paragraph  (b)(2)(ii)  of  this  section  is  not 
elected  (e.g.,  because  S  is  required  to 
change  its  annual  accounting  period), 
this  para^ph  (b)(2)(iii)  may  be  applied 
to  ratably  allocate  only  S's  items  taken 
into  account  in  the  month  of  its  change 
in  status,  but  only  if  the  allocation  is 
consistently  applied  by  all  affected 
persons.  The  ratable  allocation  is  made 
by  applying  the  principles  of  paragraph 
(b)(2)(ii)  of  this  section  under  any 
reasonable  method.  For  example,  S  may 
close  its  books  both  at  the  end  of  the 
preceding  month  and  at  the  end  of  the 
month  of  the  change,  and  allocate  only 
its  items  (other  than  extraordinary 
items)  from  the  month  of  the  change. 
See  paragraph  (b)(l)(ii)(B)  of  this  section 
for  factors  to  be  considered  in 
determining  whether  ^e  method  is 
reasonable. 

(iv)  Taxes.  To  the  extent  properly 
taken  into  account  during  the  member's 
tax  year  (determined  without  the 
application  of  this  paragraph  (b)), 
Federal,  state,  local,  and  foreign  taxes 
are  allocated  under  paragraph  (b)(2)  of 
this  section  on  the  basis  of  the  items  or 
activities  to  which  the  taxes  relate. 
Thus,  income  tax  is  allocated  based  on 
the  inclusion  of  the  income  (determined 
under  the  principles  of  this  paragraph 
(b))  to  which  the  tax  relates.  For 
example,  if  a  calendar-year  domestic 
corporation  has  $100  of  foreign  source    ' 
dividend  income  (determined  in 
accordance  with  United  States  tax 
accounting  principles  but  without 
taking  this  paragraph  (b)  into  account) 
that  is  passive  income  for  purposes  of 
section  904,  and  $60  of  the  income  is 
allocated  under  this  paragraph  (b)  to  the 
period  of  the  calendar  year  after  it 
becomes  a  member  of  a  consolidated 
group,  then  60%  of  the  corporation's 
deemed  paid  foreign  tax  credit 
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associated  with  its  dividend  income  for 
the  calendar  year  is  taken  into  account 
in  computing  the  group's  passive  basket 
consolidated  foreign  tax  credit. 
'   Similarly,  property  taxes  relate  to  the 
ownership  of  property  and  are  allocated 
over  the  period  that  the  property  is 
owned.  This  paragraph  (b)(2)(iv)  applies 
without  regard  to  any  determination  or 
allocation  by  another  taxing 
jurisdiction. 

(v)  Passthrough  entities — (A)  In 
general.  If  S  is  a  partner  in  a  partnership 
or  an  owner  of  a  similar  interest  with 
respect  to  which  items  of  the  entity  are 
taken  into  account  by  S,  S  is  treated, 
solely  for  purposes  of  determining  the 
year  to  which  the  entity's  items  are 
allocated  under  paragraph  (b)(2)  of  this 
section,  as  selling  or  exchanging  its 
entire  interest  in  the  entity  immediately 
before  S's  change  in  status. 

(B)  Treatment  as  a  conduit.  For 
purposes  of  this  paragraph  (b)(2),  if  a 
member  (together  with  other  members) 
would  be  treated  under  section  318(a)(2) 
as  owning  an  aggregate  of  at  least  50% 
of  any  stock  owned  by  the  passthrough 

^  entity,  the  method  that  is  used  to 
determine  the  inclusion  of  the  entity's 
items  in  the  consolidated  or  separate 
return  must  be  the  same  method  that  is 
used  to  determine  the  inclusion  of  the 
member's  items  in  the  consolidated  or 
separate  return. 

(C)  Exception  for  certain  foreign 
entities.  This  paragraph  (b)(2)(v)  dous 
not  apply  to  any  foreign  corporation 
generating  the  deemed  inclusion  of 
income,  or  to  any  passive  foreign 
investment  company  generating  a 
deferred  tax  amount  on  an  excess 
distribution  under  section  1291. 

(3)  Anti-avoidance  rule.  If  any  person 
acts  with  a  principal  purpose  contrary 
to  the  purposes  of  this  paragraph  (b),  to 
substantially  reduce  the  Federal  income 
tax  liability  of  any  person,  adjustments 
must  be  made  as  necessary  to  carry  out 
the  purposes  of  this  section. 

(4)  Examples.  For  purposes  of  the 
examples  in  this  paragraph  (b),  unless 
otherwise  stated,  F  and  X  are  common 
parents  of  calendar-year  consolidatnd 
groups.  P  owns  all  of  the  only  class  of 
T's  stock,  T  owns  no  stock  of  lower-tier 
members,  all  persons  use  the  accrual 
method  of  accounting,  the  facts  set  forth 
the  only  corporate  activity,  all 
transactions  are  between  unrelated 
persons,  tax  liabilities  are  disregarded. 
and  any  election  required  under 
paragraph  (b)(2)  of  this  section  is 
properly  made.  The  principles  of  this 
paragraph  (b)  are  illu.<:trated  by  the 
following  examples. 

Example  1.  Items  allocated  bctwut^n 
consolidated  and  separate  returns,  (al  Fiicts. 


P  and  S  are  the  only  momlwrs  of  the  P  group. 
P  soils  all  of  S's  stock  to  individual  A,  and 
S  becomes  a  nomnemtjer  on  July  1  of  Year 
2. 

(b)  Analysis.  Under  paragraph  (b)(1)  of  this 
section,  the  P  group's  consolidated  return  for 
Year  2  Includes  P's  income  for  the  entire  lax 
year  and  S's  income  for  the  period  from 
January  1  to  June  30,  and  S  must  file  a 
separate  return  for  the  period  from  July  1  to 
December  31. 

(c)  Acquisition  of  another  subsidiary  before 
end  of  tax  year.  The  facts  are  the  same  as  in 
paragraph  (a)  of  this  Example  1,  except  that 

P  acquires  all  the  stock  of  T  (which  filed  a 
separate  return  for  its  year  ending  on 
November  30  of  Year  1)  and  T  becomes  a 
member  on  August  1  of  Year  2.  Under 
§  1.1502-75(d)  and  paragraph  (b)(1)  of  this 
section,  the  P  group's  consolidated  return  for 
Year  2  Includes  P's  income  for  the  entire 
year.  S's  income  from  Januan- 1  to  June  30, 
and  T's  income  from  August  1  to  December 
31.  S  must  file  a  separate  return  that  includes 
its  income  bom  July  1  to  December  31,  and 
T  must-file  a  separate  return  that  includes  its 
income  from  December  1  of  Year  1  to  July  31 
of  Year  2.  (If  P  had  acquired  T  after  December 
31 ,  the  F  group  that  included  S  is  a  different 
group  from  the  P  group  that  includes  T,  and. 
for  example,  the  P  group  that  includes  T 
must  make  a  separate  election  under  section 
1501  and  §1.1502-75  if  consolidated  returns 
are  to  be  filed.) 

Example  2.  Group  stwrtiire  change,  (a) 
Facts,  t  owns  all  of  the  stock  of  S  and  T. 
Shortly  after  the  beginning  of  Year  1 ,  P 
merges  into  T  in  a  reorganization  described 
In  .section  368(a)(1)(A)  (and  in  .section 
368(a)(t)(D)),  and  P's  shareholdcis  receive 
T's  stock  in  exchange  for  all  of  P's  stock.  The 
P  group  is  treated  under  §  1.1502-75(d)(2){ii) 
as  remaining  in  existence  with  T  as  it.s 
common  parent. 

(b)  Analysis.  Under  piiragraph  (b)(1)  of  this 
section,  the  P  group's  return  must  include  the 
common  parent's  items  for  the  entire 
consolklated  return  year  and,  if  the  comm(jn 
parent  ceases  to  be  the  common  parent  but 
the  group  remains  in  existence,  appropriate 
adjusUscnts  must  be  made.  Consequently, 
although  P  did  not  exist  for  all  of  Year  1,  P's 
items  for  the  jMirtion  of  Year  1  ending  with 
the  merger  are  treated  as  the  items  of  the 
common  parent  that  must  be  included  in  the 
P  group's  return  for  Year  1. 

(c)  Reverse  acquisition.  Assume  instead 
that  X  acquires  all  of  Ps  assets  in  exchange 
for  more  than  50%  of  X's  stock  in  a 
reorgaaization  described  in  section 
3ft8(a)(l)(D).  The  reorganization  constitutes  a 
reverse  acquisition  under  §  1.1502-75(d)(3),' 
with  tbe  X  group  terminating  and  the  P  group 
surviving  with  X  as  its  common  parent. 
Consequently.  P's  items  for  the  portiorrof 
Year  1  ending  with  the  acquisition  are  treated 
as  the  kerns  of  the  common  parent  that  must 
be  included  in  the  P  group's  return  for  Year 
1.  and  X's  items  are  treated  for  purposes  of 
paragraph  (b)(1)  of  this  section  as  the  items 
of  a  subsidiary  included  in  the  P  group's 
return  for  the  portion  of  Year  1  for  which  X 

is  a  member. 

Example  3.  Ratable  allocation,  (a)  Facts.  P 
sells  all  of  T's  stock  to  X,  and  T  becomes  a 
nonmnmlxir  on  July  1  of  Year  1.  T  engages 


in  the  production  and  sale  of  merchandise 
throughout  Year  1  and  is  required  to  use 
inventories.  The  sale  is  treated  as  causing  T's- 
tax  year  to  end  on  June  30,  and  the  periods 
beginning  and  ending  with  the  sale  are 
treated  as  two  tax  years  for  Federal  income 
tax  purposes. 

(b)  Analysis.  If  ratable  allocation  under 
paragraph  (b)(2)(ii)  of  this  section  is  not 
elected,  T  must  perform  an  inventory 
valuation  as  of  the  acquisition  and  also  as  of 
the  end  of  Year  1.  If  ratable  allocation  is 
elected,  T  must  perform  an  inventory 
valuation  only  as  of  the  close  of  Year  1 ,  and 
T's  income  from  inventory  is  ratably 
allocated,  along  with  T's  other  items  that  are 
not  extraordinary  items,  lietwcen  the  P  and 
X  consolidated  returns. 

(c)  Merger  into  nonmember.  Assume 
instead  that  T  merges  into  a  wholly  owned 
subsidiary  of  X  in  a  reorganization  descrilwd 
in  section  368(a)(2)(D),  and  P  receives  10% 
of  X's  stock  in  exchange  for  all  of  T's  stock. 
Under  paragraph  (b)(2)(ii)(B)  of  this  section. 
t)ecause  T's  tax  year  ends  on  June  30  under 
section  381(b)(1).  T's  original  year 
determined  without  taking  paragraph  (b)  of 
this  section  into  account  also  ends  on  June 
30.  Consequently,  a  ratable  allocation  und-T 
paragraph  (b)(2)(ii)  of  this  section  is  the  same 
as  an  allocation  based  on  closing  the  books. 

Example  4.  Net  operating  loss.  P  sells  all 
of  T's  stock  to  X,  T  becomes  a  nonmember 
on  June  30  of  Year  1,  and  ratable  allocation 
under  paragraph  (b)(2)(ii)  of  this  section  is 
elected.  Under  ratable  allocation,  the  X  group 
has  a  SlOO  consolidated  net  operating  loss  for 
Year  1 ,  all  of  which  is  attributable  to  T. 
However,  becanse  of  extraordinary  items.  T 
has  5100  of  income  for  the  portion  of  Year 
1  that  T  is  a  member  of  the  P  group.  Under 
paragraph  (b)(2)(ii)(B)(2)  of  this  section,  T's 
loss  may  t)c  carried  back  from  the  X  group 
to  the  portion  of  Year  1  that  T  was  a  member 
of  the  P  group.  See  also  section  172  and 
§  1.1502-21(h).  Under  paragraph 
(b)(2)(ii)(C)(5)  of  this  section,  any  item, 
carried  to  or  from  any  portion  of  the  original 
year  is  an  extraordinary  item,  and  the  loss 
therefore  is  not  taken  into  account  again  in 
determining  the  ratable  allocation  under 
paragraph  (b)(2)(ii)  of  this  section. 

Example  5.  Employve  benefit  plans,  (a) 
Facts.  P  sells  all  of  T's  stock  to  X,  and  T 
biecomes  a  nonmember  on  June  30  of  Year  1 . 
On  March  15  of  Year  2,  T  contributes  $100 
to  its  retirement  plan,  which  is  a  qualified 
plan  under  section  401(a).  T  is  not  required 
to  make  quarterly  contributions  to  the  plan 
for  Year  1  under  section  412(m).  The 
contribution  is  made  on  account  of  T's 
taxable  period  beginning  on  July  1  of  Year  1 . 
and  is  deemed  in  accordance  with  section 
404(a)(6)  to  have  been  made  on  the  last  day 
of  T's  taxable  period  beginning  on  July  1  of 
Year  1.  Ratable  allocation  under  paragraph 
(b)(2)(ii)  of  this  section  is  not  elected. 

(b)  Analysis.  Under  paragraph  (b)  of  this 
section,  the  sale  is  treated  as  causing  T's  tax 
year  to  end  on  June  30,  and  the  period 
l)eginning  on  July  1  is  treated  as  a  separate 
annual  accounting  period  for  all  Federal 
income  tax  purposes.  T's  income  from 
January  1  to  June  30  is  included  in  the  P 
group's  Year  1  return,  and  T's  income  from 
July  1  to  Dtscembor  31  is  included  in  the  X 
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group's  Year  1  return.  Thus,  the  $100 
contribution  is  deductible  by  T  for  the  period 
of  Year  1  that  it  is  a  member  of  the  X  group, 
subject  to  the  applicable  limitations  of 
section  404.  if  a  contribution  on  the  last  day 
of  that  period  would  otherwise  be  deductible. 

(c)  The  facts  are  the  same  as  in  paragraph 
(a)  of  this  Example  5,  except  that,  in 
accordance  with  section  404|a)(6),  $40  of  the 
SlOO  contribution  is  made  on  account  of  T's 
taxable  period  beginning  on  January  1  of  Year 
1  and  is  deemed  to  be  made  on  the  last  day 
of  T's  taxable  period  beginning  on  Januar>  1 
of  Year  1.  The  remaining  $60  is  made  on 
account  of  T's  taxable  period  beginning  on 
July  1  of  Year  1  and  is  deemed  to  be  made 

on  the  last  day  of  T's  taxable  period 
beginning  on  July  1  of  Year  1.  As  in 
paragraph  (b)  of  this  Example  5.  under 
paragraph  (b)  of  this  section,  the  sale  is 
treated  as  causing  T's  tax  year  to  end  on  June 
30,  and  the  period  beginning  on  July  l  is 
treated  as  a  separate  annual  accounting 
peridd  for  all  Federal  income  tax  purposes. 
■   The  $40  portion  of_the  contribution  is 
deductible  by  T  for  the  period  of  Year  1  that 
it  is  a  member  of  the  P  group,  subject  to  the 
applicable  limitations  of  section  404  and 
provided  that  a  $40  contribution  on  the  last 
day  of  that  period  would  otherwise  be 
deductible  for  that  period.-and  the  $60 
portion  is  deductible  by  T  for  the  period  of 
Year  1  that  it  is  a  member  of  the  X  group, 
subject  to  the  same  conditions. 

(d)  Ratable  allocation.  The  facts  are  the 
same  as  in  paragraph  (a)  of  this  Example  5, 
except  that  P.  T,  and  X  elect  ratable 
allocation  under  paragraph  (b)(2){ii)  of  this 
section  and  T's  deduction  for  the  retirement 
plan  contribution  is  not  an  extraordinary 
item.  T's  deduction  may  be  ratably  allocated, 
subject  to  the  applicable  limitations  of 
section  404,  and  is  allowable  only  if  a 
contribution  on  the  last  day  of  Year  1 
otherwise  would  be  deductible  for  any  period 
in  the  year.  (The  results  would  be  the  same 

if  S  were  an  unaffiliated  corporation  when 
acquired  by  X.  and  the  due  date  of  its  last 
separate  return  (including  extensions)  were 
before  the  pension  contribution  was  made  on 
March  15  of  Year  2.) 

Example  6.  Allocation  of  partnership 
items,  (a)  Facts.  P  sells  all  of  T'&stock  to  X. 
and  T  becomes  a  nonmember  on  June  30  of 
Year  1.  T  has  a  10%  interest  in  the  capital 
and  profits  of  a  calendar-year  partnership. 

(b)  Analysis.  Under  paragraph  (b)(2j(v)(A) 
of  this  section.  T  is  treated,  solely  for 
purposes  of  determining  T's  tax  year  in 
which  the  partnership's  items  are  included, 
as  selling  or  exchanging  its  entire  interest  in 
the  partnership  as  of  P's  sale  of  T's  stock. 
Thus,  the  deemed  disposition  is  not  taken 
into  account  under  section  708,  it  does  not 
result  in  gain  or  loss  being  recognized  by  T 
and  T's  holding  period  is  unaffected. 
However,  under  section  706(a),  in 
determining  T's  income.  T  is  required  to 
include  its  distributive  share  of  partnership 
items  for  the  partnership's  year  ending 
within  or  with  T's  tax  year.  Under  section 
706(c)(2).  the  partnership's  tax  year  is  treated 
as  closing  with  respect  to  T  for  this  purpose 
as  of  P's  sale  of  T's  stock.  The  allocation  of 
T's  distributive  share  of  partnership  items 
must  be  made  under  §  1.706-l(c)(2)(ii). 


(c)  Controlled  partnership.  The  facts  are 
the  same  as  in  paragraph  (a)  of  this  Example 
6.  except  that  T  has  a  75%  interest  in  the 
capital  and  profits  of  the  partnership.  Under 
paragraph  (b)(2)(v)(B)  of  this  section.  T's 
distributive  share  of  the  partnership's  items 
is  treated  as  T's  items  for  purposes  of 
paragraph  (b)(2)  of  this  section.  Thus,  if 
ratable  allocation  under  paragraph  (b)(2)(ii) 
of  this  section  is  not  elected,  T's  distributive 
share  of  the  partnership's  items  must  be 
determined  under  §  1.706-l(c)(2)(ii)  by  an 
interim  closing  of  the  partnership's  books. 
Similarly,  if  ratable  allocation  is  elected  for 
T's  items  that  are  not  extraordinary  items,  T's 
distributive  share  of  the  partnership's 
nonextraordinarv'  items  must  also  be  ratably 
allocated  under  §  1.706-l(c)(2)(ii). 

(5)  Effective  dat^r-H)  General  rule. 
This  paragraph  (b)  applies  to 
corporations  becoming  or  ceasing  to  be 
members  of  consolidated  groups  on  or 
after  Januarv-  1.  1995. 

(ii)  Prior  law.  For  prior  transactions, 
see  prior  regulations  under  section  1502 
as  in  effect  vk-ith  respect  to  the 
transaction.  See,  e.g.,^  I.l502-76(b)  and 
(d)  as  contained  in  the  26  CFR  part  1 
edition  revised  as  of  April  1, 1994. 
However.  §  1.1502-76(b)(5)  and  (6)  as 
contained  in  the  26  CFR  part  1  edition 
revised  as  of  April  1,  1-994  do  not  apply 
with  respect  to  corporations  becoming 
or  ceasing  to  be  members  of 
consolidated  groups  on  or  after  January 
1,  1995.  If  both  this  paragraph  (b)  and  ' 
prior  law  may  apply  to  determine  the 
inclusion  of  any  amount  in  a  return, 
appropriate  adjustments  must  be  made 
to  prevent  the  omission  or  duplication 
of  the  amount. 
•        •        «        •        » 

Par.  19.  Section  1.1502-80  is 
amended  by  adding  paragraphs  (c)  and 
(d)  to  read  as  follows; 

§  1.1502-80    ApplicabitKy  of  other 
provisions  of  law. 

«        •        •        •        • 

(c)  Deferral  of  section  165.  For 
consolidated  return  years  beginning  on 
or  after  January  1, 1995,  stock  of  a 
member  is  not  treated  as  worthless 
under  section  165  before  the  stock  is 
treated  as  disposed  of  under  the 
principles  of  §  1.1502-19(c)(l)(iii).  See 
§§  1.1502-15(b)  and  1.1502-20  for 
additional  rules  relating  to  stock  loss. 

(d)  Non-applicability  of  section 
357(c}—{l)  In  general.  Section  357(c) 
does  not  apply  to  any  transaction  to 
which  §  1.1502-13.  §  1.1502-13T, 

§  1.1502-14,  or  §  1.1502-14T  applies,  if 
it  occurs  in  a  consolidated  return  vear 
beginning  on  or  after  January  1. 1995. 
For  example.  P.  S,  and  T  are'  members 
of  a  consolidated  group,  P  owns  all  of 
the  stock  of  S  and  T  with  bases  of  $30 
and  520,  respectively.  S  has  a  $30  basis 
in  its  assets  and  $40  of  liabilities,  and 


S  merges  into  T  in  a  transaction 
described  in  section  368(a)(1)(A)  (and  in 
section  368(a)(1)(D));  section  357(c)  does 
not  apply  to  the  merger,  Ps  basis  in  T's 
stock  increases  to  $50  ($30  plus  $20), 
and  T  succeeds  to  S's  $30  basis  in  the 
assets  transferred  subject  to  the  $40 
liability.  Similarly,  if  S  instead 
transferred  its  assets  and  liabilities  to  a 
newly  formed  subsidian,-  in  a 
transaction  to  which  section  351 
applies,  section  357(c)  does  not  apply 
and  S's  basis  in  the  subsidiary's  stock  is 
a  $10  excess  loss  account.  This 
paragraph  (d)  does  not  apply  to  a 
transaction  if  the  transferor  or  transferee 
becomes  a  nonmember  as  part  of  the 
same  plan  or  arrangement.  The 
transferor  (or  transferee)  is  treated  as 
becoming  a  nonmember  once  it  is  no 
longer  a  member  of  a  consolidated 
group  that  includes  the  transferee  (or 
transferor). 

(2)  Prior  period  transactions.  If.  in  a 
tax  year  beginning  before  January  ]. 
1995,  a  member's  sto*;k  with  an  excess 
loss  account  is  transferred  in  a 
transaction  to  which  §1.1502-13. 
§  1.1502-13T,  §  1.1502-14,  or  §  1.1502- 
14T  applies,  paragraph  (d)(1)  of  this 
section  applies  to  the  stock  transfer  to 
the  extent  that  the  income,  gain, 
deduction,  or  loss  (if  any)  is  not  taken 
into  account  in  a  tax  year  beginning 
before  Januan,'  1.  1995.  For  example,  if 
P,  S.  and  T.  are  members  of  a 
consolidated  group,  T's  stock  has  an 
excess  loss  account,  and  P  transfers  the 
T  stock  to  S  in  1993  in  a  transaction  to 
which  section  351  and  §  1.1502-13 
apply,  section  357(c)  applies  to  the 
transfer  only  to  the  extent  P's  gain  is 
taken  into  account  in  tax  years 
beginning  before  Januan,  1.  1995. 

PART  602— OMB  CX)NTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTJON  ACT 

Par.  20.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 
Authority:  26  L'  S.C.  7805 

§602.101    [Amended] 

Par.  21.  Section  602.101(c)  is 
amended  bv  removing  the  entries  for 
§§  1.1502-31T,  1.1502-32T,  and 
1.1502-33T  from  the  table,  adding  in 
numerical  order,  the  entry  for  §1.1.502- 
31,  and  revising  the  entries  for 
§§1.1502-32.  1.1502-33,  and  1.15U2- 
76. 


CFR  part  Of  seption  wh6re  iderv 
trfted  and  described 


Cuffent 
OMB  con- 
trol No. 


M 502-31 
1.'!  502-32 


1545-1344 
l545-*3iJ 
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CFR  part  or  section  where  kJen-  rSlJ'^HL 

tified  and  described  ^HS^ 

1.1502-33 1545-1344 

•  •  "    •  •  • 

1.1502-76 1545-1344 


Approved:  June  29. 1994. 
Margaret  Milner  Richardson, 
(Jomniissioner  of  Internal  Revenue. 
Cynthia  G.  Beerbower, 

Deputy  Assistant  Secretary  of  the  Treasury 

(Tax  Policy). 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  September 
1994,  and  to  multiemployer  plans  with 
valuation  dates  in  September  1994.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  September  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington.  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  Septemtxjr  1994  interest 


assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's  " 
("PBGCs")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619.  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676.  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c).  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities."  i.e..  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  .subpart 
C.  (Plans  terminating  in  a  standard 
termination  may.  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a),  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
a.s.sets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appundi.x  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the    - 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  September  1994  and 
multieruployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  September  1994. 

For  annuity  benefits,  the  interest  rates 
will  be  6.90%  for  the  first  25  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 


be  used  by  the  PBGC  will  be  5.50%  for 
the  period  during  which  benefits  are  «n 
pay  status.  4.75%  during  the  seven 
years  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.0% 
during  any  other  years  preceding  the 
benefit's  placement  in  pay  status. 
(ERISA  section  205(g)  and  Internal 
Revenue  Code  section  417(e)  provide 
that  private  sector  plans  valuing  lump 
sums  not  in  excess  of  $25,000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
lumpsums  (and  for  lump  sums 
exceeding  $25,000  must  use  interest 
assumptions  at  least  as  generous  as 
120%  of  the  PBGC  interest 
assumptions).)  The  above  annuity 
interest  assumptions  represent  a 
decrease  (from  those  in  effect  for  August 
1994)  of  .10  percent  for  the  first  25  years 
following  the  valuation  date  and  are 
otherwise  unchanged.  The  lump  sum 
interest  assumptions  represent  a 
decrease  (from  those  in  effect  for  August 
1994)  of  .25  percent  for  the  period 
during  which  benefits  are  in  pay  status 
and  the  seven  years  directly  preceding 
that  period;  they  are  otherwise 
unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  axe  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  refieet,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  S'sptember 
1994.  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  September 
1994,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  eff^ect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
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productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere  ~ 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  np[)!v.  Sfn;  r,  U  S  C 
fi01(2). 

I-isI  of  Subje<:ts 

29CFnPart26W 

Employee  benefit  plans,  Ft>iisiun 
iiisurniice.  and  Fonsions. 

2U  CFB  Pnit  2 a  76 

Employi'e  benefit  plans,  and 
f'tinsions. 


In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  2619— [AMENDED] 

1.  The  authority  citation  for  part  2619 
(ontinues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(;i),  1302(b)(3). 
1341,  1344.1362. 

2.  In  appendix  B,  Rate  Set  11  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  ables  is 
republi.shed  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619— Interest 
Rales  Used  fo  Value  Lump  Sums  and 
Annuities 

Lump  Slim  Valuations 

In  ciutemiining  the  value  <if  mtiTi^st  factors 
of  t)ie  foiTO  V"'  (as  defined  in  §  2619.49(h)(1)) 
for  purposes  of  applving  the  formulas  spt 
fonh  in  §2619.49  (bj  through  (i)  and  in 
(li'tprmining  the  value  of  any  interest  factor 
i"-ed  in  valuing  benefits  under  this  suhpjirt 

Table  I 

[Lump  Sum  Valuations) 


Rate  set 


For  plans  with  a  valu- 
ation date 

On  or  after        Before 


Immediate 
annuity 
rate  (per- 
cent) 


to  be  paid  as  lump  sums  (including  the 
rntum  of  .icrumulated  employee 
rontributions  upon  death),  the  PBGC  shall 
timploy  the  value  of  j,  set  out  in  Tabic  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  partii  ipant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuif, 
rate  shall  apply. 

(2)  For  benefits  for  which  the  dt-fernjl 
period  is  y  years  ( y  is  an  integer  and  «  <  v 

<  n,),  interest  rate  //  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuitv  rrtt.-  si.ill 
apply. 

(3)  For  iH-ncfits  for  which  the  dcfeiT.il 
piTiod  is  y  years  (y  is  an  integer  and  /)/  <  v 

<  n,  ■¥  n:).  interest  rate  /.,  shall  apply  fnun 
the  valuation  date  for  a  period  of  v  -    ji,. 
years,  interest  rate  i,  shall  apply. for  the 
following  n,  years;  thert>aftcr  the  iinn-|.'(li.,:c 
annuity  rate  shall  apply. 

(4)  For  benefits  for  v%h!(  h  the  defcrr,-,l 
p<'i  iod  is  y  years  (y  is  an  integer  and  v  >  ;;, 
+  n.),  interest  rate  i.  shall  ajiply  from  tl,r 
valuation  d.ite  for  a  period  of  V  -  n,   -   n, 
years,  inteiest  rate  i.  siiall  .ippK  for  the 
tuUowing  n,  years;  theivafter  the  iniiiicd',!'.- 
arin;:il\  r.tte  shall  u|i[>l\. 


Deterred  annuities  (percent) 


11 


&-1-94         10-1-94 


5.50 


475 


4.(K) 


00 


/l.'i;ii/;fv  V'.iluatinns 

111  (ielermining  llie  value  of  interest  factors 
ol  the  fomi  V"  (as  defined  in  §  2619,44(b)(  1) 
(ir  purposes  of  applying  the  iormulas  set 
I  irtl)  in  §2619.49  (b)  through  (i)  and  in 
iNterminingthe  vahi"' of  any  interest  fai  lor 


used  in  valuing  annuity  benefits  under  this 
"^iibpart.  the  plan  administrator  shall  u-e  tht; 
values  of ;,  prescribed  in  Table  II  hereof. 
The  following  table  tabulates,  for  o.v  U 
( .ilendar  montli  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(^leniited  h\  it.  ).-.  ,  and  refem;d  to  > 

Table  II 

[Annuity  Valuations] 


For  valuation  dates  occumng  in  the  month— 


For  r . 


<:,•  'leraliv  .e  ;,)  .issun.ed  Ui  !»c  in  efieit 
l-'^tween  specified  annaersaries  of  a 
vahiation  d^ilp  that  (k(  urs  within  th.it 
I  .ilendar  month;  those  iirniversarn-s  .-lie 
six'cified  in  the  cobimns  adjacen!  to  the 
r.-.tes.  1  he  last  listed  nite  is  assumed  to  be  i.i 


rffed  after  the  !,ist  lis' 


ed  ,innivers;;r\  (!.:!c 


The  values  of  i,  are: 


For  f : 


For  t . 


September  1994 


.0690 


1-25 


0525 


>25 


N/A 


N.A 


PART  2676— [AMENDED] 

3,  The  authority  citation  for  part  267(1 
continues  to  read  as  follows: 

Authoritv:  29  l'  .S.C.  1302(1))(3), 
1399(c)(1)(b),  1441(b)(1)). 

4,  In  appendix  B,  Rate  Set  11  is  added 
ti)  Table  I.  and  a  new  entrv  is  addf^d  to 


Table  II,  as  set  forth  belcnv.  'i  lie 
iiitroductory  text  of  both  tables  is 
repuhlisbed  for  the  convenieiK  r  u 
rcider  and  remains  unchanged, 


Appendix  B  lo  Pai1  2676— Interest 
Rates  Used  to  Value  Lump  Sums  and 
the        .Annuities 

I  i.inp  Sunt  Vuliiiitinnt. 

In  detennining  the  value  of  interest  f.icluis 
oithefomi  V"  (as  drfined  in  §2h76.13(hi(l)) 
for  purjxjses  of  appl\i;ig  the  formul.iS  s(>t 
f  nh  in  §2676.13  (l))lhroiigh(i) 
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and  in  determining  the  value  of  any 
interest  factor  used  in  valuing  benefits 
under  this  subpart  to  be  paid  as  lump 
siuns.  the  PBGC  shall  use  the  values  of 
it  prescribed  in  Table  I  hereof.  The 
interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as 
follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 


on  the  valuation  date,  the  immediate  annuity 
rate  shaD  apply. 

(2)  For  benefits  for  which  the  deferral 
period  it  y  years  (y  is  an  integer  and  0<y 
<  n/),  interest  rate  j/  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni  <y 
<ni  -^  nii,  interest  rate  h  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  n/ 

i  Table  I 

(Lump  Sum  Valuations] 


years,  interest  rate  //  shall  apply  for  the 
following  n/  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y>  ni 
+  H;),  Interest  rate  i,<  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  n;  -  n^ 
years,  interest  rate  h  shall  apply  for  the 
following  n;  years,  interest  rate  //  shaH  apply 
for  the  following  nt  years;  thereafter  the 
immediate'annuity  rate  shall  apply. 


Rate  set 


For  plans  with  a  valu- 
ation data' 

On  or  after       Before 


Immediate 
annuity 
rate  (per- 
cent) 


Deferred  annuities  (percent) 


n, 


rti. 


11 


&-1-94 


10-1-94 


5.50 


4.75 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  fectors 
of  the  foim  v""  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  the  table  below. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  //,  12 and  referred  to 


Table  II 

(Annuity  Valuations] 


generally  as  1,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  in  the  month—    1 

The  values  of  i,  are: 

*, 

For  f- 

i,               For  t  + 

it 

For  f- 

•                           •                           •                  1         * 

Seplemt)er  1994  ,1 

.0690 

• 

1-25 

•                                                         ft 

.0525                >25 

N/A 

N/A 

Issued  in  Washington,  DC.  on  this  10th  day 
of  August  1994. 

Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  94-19880  Filed  8-12-94;  8:45  am] 

BiLUNG  CODE  7708-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[MA-20-1-«4«9;  A-1-FRL-5004-4] 

Approval  and  Promulgation  of  Title  V, 
Section  507,  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program  for 
Massachusetts 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  is  conditionally 
approving  a  State  Implementation  Plan 
(SIP)  rea'ision  submitted  by  the 
Commonwealtb  of  Massachusetts  for  the 
purpose  of  establishing  a  small  business 
stationary  source  technical  and 
environmental  compliance  assistance 
program  (PROGRAM).  The  SIP  revision 
was  submitted  by  the  State  to  satisfy  the 
Federal  mandate  to  ensure  that  small 
businesses  have  access  to  the  technical 
assistance  and  regulatory  information 
necessary  to  comply  with  the  Clean  Air 
Act  (CAA).  The  rationale  for  this 
conditional  approval  is  set  forth  in  this 
fmal  rule;  additional  information  is 
availaUe  at  the  address  indicated  belovv. 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  September  14, 
1994. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Air,  Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 


Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA;  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,""(LE-131), 
Washington,  DC.  20460;  and  the 
IDepartment  of  Environmental 
Protection,  One  Winter  Street,  7th  floor, 
Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emanuel  Souza,  Jr.,  (617)  565-.3248. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  CAA,  as  amended  in  1990,  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  national  ambient  air 
quality  standards  (NAAQS)  and  reduce 
the  emission  of  air  toxics.  Small 
businesses  frequently  lack  the  technical 
expertise  and  financial  resources 
necessary  to  evaluate  such  regulations 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
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anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  States  adopt  a 
PROGRAM,  and  submit  this  PROGRAM 
as  a  revision  to  the  Federally  approved 
SIP.  In  addition,  the  CAA  directs  the 
EPA  to  oversee  these  PROGRAMS  and 
report  to  Congress  on  their 
implementation.  The  requirements  for 
establishing  a  PROGRAM  are  set  out  in 
section  507  of  title  V  of  the  CAA.  In 
February  1992,  EPA  issued  Guidelines 
for  the  Implementation  of  Section  507  of 
the  1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  Stales  on 
submitting  acceptable  SIP  revisions. 
On  January  12, 1994  (59  FR  1695), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Massachusetts.  The 
.  NPR  proposed  conditional  approval  of 
.  the  State's  PROGRAM,  The  formal  SIP 
revision  was  Submitted  by 
.Massachusetts  on  November  13,  1992 
and  July  22, 1993.  A  more  detailed 
account  of  EPA 's  action  tan  be  found  in 
the  proposed  rule. 

In  order  to  gain  full  approval,  the 
State  submittal  must  provide  for  each  of 
the  following  PROGRAM  elements:  (1) 
The  ectablishment  of  a  small  business 
assistance  program  (SBAP)  to  provide 
techjiical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  small  business  ornbuds.man  to 
represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panal  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

II.  Summary  of  Submillal 

EPA  reviewed  Massachu.setts' 
PROGRAM  and  is  conditionally 
approving  it  pursuant  to  section 
1 10(k)(4)  of  the  CAA.  This  approval  is 
on  the  condition  that  Massachusetts 
meet  its  commitment  to  submit 
documentation  to  EPA  by  November  15, 
1994  of  adequate  legal  authority  to 
establish  and  implement  a  compliance 
advisor}'  panel  incorporating  all  the 
elements  listed  in  section  507(e)  of  the 
CAA.  Additionally,  the  PROGRAM  must 
be  fully  operational  bv  November  15, 
1994. 

Other  specific  requirements  of  this 
SIP  revision  and  the  rationale  for  EPA's 
action  are  explained  in  the  NPR  and 
will  not  be  restated  here.  One  comment 
letter  was  received  in  support  of  EPA's 
approval  of  Massachusetts'  PROGRAM. 


Final  Action 

EPA  is  conditionally  approving  the 
SIP  revision  submitted  by  the  DEP  on 
November  13, 1992  and  July  22, 1993  as 
a  revision  to  the  Massachusetts  SIP.  The 
State  must  submit  to  EPA  by  November 
15, 1994  documentation  of  adequate 
legal  authority  which  allows  a 
compliance  advisory  panel  to  be 
established  and  implemented, 
incorporating  all  the  elements  listed  in 
section  507(e)  of  the  CAA;  the 
PROGRAM  must  also  be  fully 
operational  by  that  date.  If  the  State  fails 
to  do  so,  this  approval  will  become  a 
disapproval  on  that  dale.  EPA  will 
notify  the  State  by  letter  that  this  action 
has  occurred.  A\  that  time,  this 
commilment  will  no  longer  be  a  part  of 
the  approved  Massachusetts  SIP.  EPA 
subsequently  will  publish  a  document 
in  the  Federal  Register  notifving  the 
public  that  the  conditicnal  approval 
automatically  converted  to  a 
disapproval.  If  the  State  meets  its 
commitment,  within  the  applicable  time 
frame,  the  conditionally  approved 
submission  will  remain  a  part  of  the  SIP 
until  EPA  Lakes  final  action  approving 
or  dfsjpprovipg  the  new  legislative 
tMhorify.  If  EPA  d isapp roves  fli^new 
submittal,  the  conditionally  approved 
small  business  program  will  also  be 
disapproved  at  that  time.  If  EP.^ 
approves  the  submittal,  the  small 
business  program  will  be  fully  approved 
in  its  entirety  and  replace  the 
conditionally  approved  program  in  the 
SIP. 

If  the  conditional  approval  is 
converted  to  a  disapproval,  such  action 
will  trigger  EPA's  authority  to  impose 
sanctions  under  section  1 10(m)  of  the 
CAA  at  the  lime  EPA  i.ssues  the  final 
disapproval  or  on  the  date  the  State  fails 
to  meet  its  commitment.  In  'he  latter 
case,  EPA  will  notify  th-  t-«te  by  letter 
that  the  conditional  approv&l  has  been 
converted  to  a  disapproval  and  that 
EPA's  sanctions  authority  has  been 
triggered.  In  addition,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (PIP)  requirem.ent 
under  section  1 10(c).  Pursuant  to 
section  507(b)(3),  EPA  will  provide  for 
implementation  of  the  program 
provisions  required  under  section 
507(a)(4)  in  any  State  thai  fails  to  submit 
such  a  program  under  that  subset:lion. 
Therefore,  EPA  would  have  to  provide 
for  a  compliance  assistance  program 
which  assists  small  business  stationary 
sources  in  determining  applicable 
requirements  and  in  receiving  permits 
under  the  CAA. 

Conditional  approvals  of  SIP 
submittals  under  .section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 


create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  im.posing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  lo  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
Rexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  stale  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  25Cy-r,fy  (S.Ct.  1976);  42  US  C 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k).  based  on  the  State's 
failure  to  meet  the  commitment,  if  will 
not  affect  any  existing  state 
requirements  applii.<:ble  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EP.\'s 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requirem*  nt. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entitf^s  because  it  does 
not  remove  existing  state  requi.-ements 
nor  does  if  substitute  a  new  federal 
requirement. 

Under  the  Rt?gul3tor>'  Flexibilitv  Act. 
5  U.S.C.  000  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impatl  of  anypropcsed  or 
finr.l  rule  on  small  entities.  5  U.S.C.  C03 
and  604.  Alie.niolively,  EPA  m.ay  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  suhstr.ntial  number  of  small 
enlities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

The  Office  of  Management  and  Budget 
has  exempted  this  ac  tion  from  Executive 
Order  12866  Review. 

Nothing  in  this  action  should  he 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  Stale  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  "section  307(b)(l )  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
Slates  Court  of  Appeals  for  the 
appropriate  circuit  by  October  14. 1994. 
Filing  a  petition  for  reconsideration  by 
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the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effisctiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Small  business  assistance  program. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
'  of  the  Federal  Register  on  July  1. 1982. 

Dated:  June  17. 1994. 
John  P.  DeVillan, 

Regional  Administrator,  Region  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aothority:  42  U.S.C  7401-7671q. 

Subpart  W— Massachusetts 

2.  Section  52.1119  is  added  to  subpart 
W  to  read  as  follows: 

$52.1119    Identification  of  plan — 
cofldlbonal  approval. 

(a)  The  following  plan  revisions  were 
submitted  on  the  dates  specified. 

(1)  On  November  13. 1992,  the 
Massachusetts  Department  of  Environmental 
Protection  submitted  a  small  business 
stationary  source  technical  and 
environmental  compliance  assistance 
program  (PROGRAM).  On  July  22. 1993. 
Massachusetts  submitted  a  letter  clarifying 
portions  of  the  November  13, 1992  submittal. 
In  these  submissions,  the  State  commits  to 
submit  adequate  legal  authority  to  establish 
and  implement  a  compliance  advisory  panel 
and  to  have  a  fiilly  operational  PROGRAM  by 
November  15, 1994. 

(i)  Incorporation  by  reference. 

(Al  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  November  13. 1992  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  State  Implementation  Plan  Revision  for 
a  Small  Business  Technical  and 
Environmental  Compliance  Assistance 
Program  dated  November  13, 1992. 

(ii)  Additional  materials. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  July  22. 1993  clarifying  portions  of 


Massachusetts'  November  13. 1992  SIP 
revision. 

IFR  Doc.  94-19846  Filed  8-12-94;  8:45  ami 

BH.UNG  COOe  8S6»-8e-M 

40  CFR  Part  52 
[NC-057-1-6412b;  FRL-6004-8] 

Approval  and  Promulgation  of 
Impiementation  Plans:  Approval  of 
Revisions  to  ttte  North  Carolina  State 
Imptementatton  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions 
submitted  on  March  3. 1993.  by  the 
State  of  North  Carolina,  throu^  the 
North  Carolina  Department  of 
Environment.  Health  and  Natural 
Resources.  These  revisions  corrected 
names  and  addresses,  corrected  cross- 
references,  added  a  reference  to  the 
Federal  Register  document  containing 
the  nitrogen  dioxide  (NO2)  increments, 
and  clarified  the  visible  emissions  and 
ambient  standards  regulations. 
DATES:  WHi  final  rule  will  be  effective 
October  14. 1994  unless  adverse  or 
critical-comments  are  received  by 
Septen^er  14. 1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addKssed  to: 

Carol  L.  Kemker,  Regulator}'  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division.  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365. 

Copies  of  the  material  submitted  by 
the  NCDEHNR  may  be  examined  during 
normal  business  hours  at  the  following 
locatioDs: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection  Agency, 
431  M  Street.  SW.,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street.  NE.,  Atlanta,  Georgia 
30365. 

North  Carolina  Department  of 
Environment,  Health  and  Natural 
Resources,  512  North  Salisbury  Street, 
Raleigh,  North  Carolina  27604. 
FOR  FUirrHER  INFORMATION  CONTACT: 
Carol  L.  Kemker,  Regulatory  Planning 
and  Development  Section.  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency.  345 


Courtland  Street.  NE..  Atlanta.  Georgia 
30365.  The  telephone  number  is  404- 
347-2864. 

SUPPLEMENTARY  INFORMATION:  On  March 
3. 1993.  the  State  of  North  Carolina, 
through  the  North  Carolina  Dtepartment 
of  Environment.  Health  and  Natural 
Resources,  submitted  revisions  to  the 
North  Carolina  State  Implementation 
Plan  (SIP).  A  brief  description  of  each 
revision  follows. 

15  NCAC  2D  .0103  Copies  of  Referenced 
Federal  Regulations 

North  Carolina  amended  this  rule  to 
change  the  address  of  the  Wilmington 
Regional  Office  and  to  make 
grammatical  changes. 

15  NCAC  2D  .0104  Incorporation  by 
Reference 

North  Carolina  amended  this  rule  to 
clarify  that  documents  incorftorated  by 
reference  in  the  CFR  automatically 
include  any  future  updates  or 
amendments  imless  another  rule 
specifies  otherwise. 

15  NCAC  2D  .0401  Purpose 

North  Carolina  amended  this  rule  to 
clarify  that  no  facility  or  source  of  air 
pollution  shall  cause  or  contribute  to  a 
violation  of  any  ambient  air  quality 
standard.  The  rule  as  previously  written 
appeared  to  apply  only  to  each  emission 
point  and  not  to  the  whole  plant  site. 

15  NCAC  2D  .0521  Control  of  Visible 
Emissions 

North  Carolina  amended  this 
regulation  to  replace  the  term 
"installation"  with  the  term  "source"  or 
"owner  or  operator  of  the  source."  The 
term  "installation"  was  not  defined  and 
the  terms  "source"  or  "owner  or 
operator  of  the  source"  are  defined. 

15  NCAC  2D  .0530  Prevention  of 
Significant  Deterioration 

North  Carolina  amended  this  rule  to 
reference  the  Federal  Register 
containing  the  nitrogen  dioxide  (NO2) 
increment  requirements.  This  rule  is 
also  amended  to  specify  that  the  version 
of  the  CFR  incorporated  in  the  rule  is 
that  of  January  1, 1989.  and  does  not 
include  any  subsequent  amendments. 

15  NCAC  2D  .0531  Sources  in 
Nonattainment  Areas 

North  Carolina  amended  this  rule  to 
specify  that  the  version  of  the 
referenced  CFR  is  that  of  January  1. 
1989,  and  does  not  include  any 
subsequent  amendments. 
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15  NCAC  20  .0532  Sources 
Contributing  to  an  Ambient  Violation 

North  Carolina  amended  this  rule  to 
correct  a  cross-reference.  This  rule  is 
also  amended  to  specify  that  the  version 
of  the  referenced  CFR  is  that  of  January 
1. 1989,  and  does  not  include  any 
subsequent  amendments. 

1 5  NCAC  2tt  .0603  Application 

North  Carolina  amended  this  rule  to 
correct  the  mailing  address  of  the 
Division  of  Environmental  Management. 
15  NCAC  2H  .0609.  Permit  Fees 

North  Carolina  amended  this  rule  to 
correct  the  Department  name. 

Final  Action 

In  this  document.  EFA  is  approving 
the  revisions  to  the  North  Carolina 
Environmental  Management  regulations 
listed  above.  This  action  is  being  taken 
without  prior  proposal  because  the 
changes  are  noncontroversial  and  EPA 
anticipates  no  significant  conmients  on 
them.  The  public  should  be  advised  that 
this  action  will  be  effective  on  October 
14. 1994.  However,  if  adverse  or  critical 
comments  are  received  by  September 
14, 1994,  this  action  will  be  withdrawn 
and  two  subsequent  documents  will  be 
published  before  the  effective  date.  One 
document  will  withdraw  the  final 
action.  The  second  document  will 
finalize  the  action  and  address  the 
comments. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  42  U.S.C.  7607  (b)(1),  petitions 
for  judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
October  14,  1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
po-stpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act.  42  U.S.C.  7607 
(b)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  fi-om  Michael  Shapiro. 
Ac;ting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
roquirements  of  section  3  of  Executive 


Order  12291  for  two  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  anv  future 
request  for  a  revision  to  any  SIP.  Each 
recuest  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
s!atutor\'  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  Hexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  fioa 
and  604.  Alternatively.  EPA  mav  certify- 
that  the  rule  will  not  have  a  significant' 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
busine.sses,  .-imall  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
becau.se  the  Fe'deral  SIP-approval  does 
not  impose  any  new  requirements,  I 
certifv-  that  it  does  not  have  a  signifif:ant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-.state  relationship  under  the 
r,-\ A.  preparation  of  a  regulatory 
fit-xibiiify  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableni  •; ,  of  state  action.  The  CA.\ 
torhids  EF.\  to  hasp  its  actions 
concerning  SlPs  on  such  grounds. 
Uninn  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S  Ct.  1076);  42  U  S  C 
741fi(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference,  Nitrogen  dioxide. 
Reporting  and  recordkeeping 
requin^menls. 

rMtfd:  lu.'ip  '.).  1994. 
Pafric  k  M.  Tobin, 
Art(r.g  Hcgionnl  AdmiriistfJtor. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  F('rier.Ti  Regulations  is  amended  as 
follows; 

PART  52— [AMENDED] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42.U.S.C  7401-7b71q. 

Subpart  1^— North  Carolina 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(71)  to  re.ad  as 
follows; 

§  52.1 770    Identincation  of  plan. 
•        •        •        •        . 

(c)  *  •  * 

(71)  The  PSD  NOx  increment 
regulations  and  other  miscellaneous 
revisions  to  the  North  C^irolina  State 
Implementation  Plan  which  were 
submitted  on  March  3.  1993. 

(i)  Incorporation  by  reference. 

(A)  North  Carolina  regulations  15 
NCAC  2D.0103.  2D.0104.  2D.0401 
2D.0521,  2D.0530.  2D.0531.  2D.0532 
2H.06b3,  2H.0607,  and  2H.0609 
effective  on  December  1.  1992. 

(ii)  Other  material.  None. 
If-K  Doc;.  94-19843  Filed  8-12-94,  «-4.'i  .iinj 
BILLING  CO06  tseo-ao-F. 


40  CFR  Part  52 
[WI3»-02-6384;  FRL-4894-2] 

Approval  and  Promulgation  of 
Implementation  Plan;  Wisconsin 

agency:  United  States  Environtnental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 


SUMMARY:  The  USEPA  is  approving  a 
revision  to  VViscorusin's  Stale 
Implementation  Plan  (SIP)  for  ozone.  On 
Septem.ber  22.  1993,  and  lanuary  14, 
1994,  the  Wisconsin  Department  of 
Natural  Resources  (WDNR)  submitted 
volatile  organic  compound  |VOC)  rules 
to  the  USEPA  as  a  proposed  revision  to 
Wisconsin's  ozone  SIP.  These  rii'^s 
replace  the  Chapter  NR  1 54  ( l  ">      .Ties) 
regulations  currently  containeJ  i.i 
U  isconsin's  federally  approved  ozone 
SIP  with  Chapter  NR  400  (400  series) 
regulations  which  are  consistent  with 
the  current  Wisconsin  Administ.'^tive 
Code.  In  addition  to  renumbering 
Wisconsin's  VOC  regulations,  this 
revision  addresses  the  following:  the 
requirement  of  Wisconsin's  Marf;h  9, 
1984  SIP  that  the  State  submit  major 
scun:e  non-control  technologv  guideline 
(non-CTG)  reasonably  available  control 
technology  (RACT>  regulations;  the 
USEPA's  SIP  call  of  May  26, 1988:  the 
requirement  of  the  Clean  Air  Act  as 
amended  in  1990  (Act)  that  States 
correct  deficient  VOC  RACT  rules  ("fix- 
up"  requirement);  and  the  requirement 
of  the  Act  that -States  adopt  VOC  RACT 
rules  where  not  previously  required 
C'catch-up"  requirement).' Further,  this 
revision  redefines  RACT  for  non-vapor 
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conveyorized  degreasers,  high 
performance  architectural  coatings,  and 
nre  truck  and  emergency  response 
vehicle  manufecturing. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  14, 1994. 
ADDRESSES:  Copies  of  the  SIP  revision 
request  and  the  USEPA's  analysis  are 
available  for  inspection  at  the  following 
location:  (It  is  recommended  that  you 
telephone  Kathleen  D'Agostino  at  (312) 
886-1767  before  visiting  the  Region  5 
office.) 

United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  D'Agostino,  Air  Toxics  and 
Radiation  Branch  (AT-18J).  United 
States  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois 
60604,  (312)  886-1767. 
SUPPLEMENTARY  INFORMATION:  On 
February  25, 1994  (59  FR  9158),  the 
USEPA  published  a  document 
proposing  approval  of  revisions  to  the 
Wisconsin  SIP  for  ozone  which  were 
submitted  for  parallel  processing  on 
September  22, 1993.  On  January  14, 
1994,  the  State  submitted  final  rules  to 
replace  the  portions  of  the  September 
22,  1993,  submittal  which  were  not  yet 
fully  effective.  Today  the  USEPA  is 
taking  final  action  to  approve  these 
revisions. 

Background 

On  September  22.  1993,  Wisconsin 
submitted  VOC  rules  to  the  USEPA  as 
a  proposed  revision  to  the  State's  ozone 
SIP.  The  proposed  revision  was 
submitted  to  theTJSEPA  for  parallel 
processing  because  portions  of  the  rules 
had  been  adopted  by  the  WDNR's 
Natural  Resources  Board,  but  were  not 
as  yet  iuiiy  effective  at  the  Slate  level. 
On  January  14, 1994,  the  State 
submitted  fully  effective  rules  to 
complete  the  September  22, 1993, 
submittal. 

These  rules  replace  the  154  .series 
regulations  currently  contained  in 
Wisconsin's  ozone  SIP  with  400  series 
regulations  which  are  consistent  with 
the  current  Wisconsin  Administrative 
Code.  More  specifically,  the  September 
22, 1993,  submission  consists  of 
Chapters  NR  400,  419  to  425  (excluding 
NR  419.07),  439  and  484,  as  related  to 
VOCs.  This  includes  Order  AM-36-92, 
which  contains  VOC  rule  revisions 
adopted  by  the  State  of  Wisconsin's 
Natural  Resources  Board  on  July  29, 
1993.  In  addition  to  renumbering 
Wisconsin's  VOC  regulations,  this 
revision  fully  addresses  the  following: 
the  requirement  of  Wisconsin's  March  9, 


1984  SIP  that  the  State  submit  major 
source  non-CTG  RACT  regulations;  the 
USEPA's  SIP  call  of  May  26, 1988;  and 
the  RACT  fix-up  requirement  of  section 
182(a)(2)(A)  of  the  Act.  Additionally, 
this  submittal  expands  the  geographic 
coverage  of  Wisconsin's  VCX]  R.^CT 
rules  (where  this  has  not  already  been 
done)  to  Door,  Kewaunee,  Manitowoc, 
and  Washington  Counties  and  lowers 
the  applicability  outpoint  for  existing 
major  non-CTG  regulations  to  25  tons 
per  year  (tpy)  of  VOC  for  sources  located 
in  the  Milwaukee  area.^  In  doing  so, 
these  rules  partially  address  the  RACT 
catch-up  requirement  of  section 
182(b)(2)  of  the  Act.  The  catch-up 
requirement  will  be  fully  addressed 
when  the  Wisconsin  submits  its  rules 
for  major  non-CTG  sources,  currently 
expected  in  1994.  Further,  this  revision 
redefines  RACT  fomon-vapor 
conveyorized  degreasers,  high 
performance  architectural  i;oatings,  and 
fire  truck  and  emergency  response 
vehicle  manufacturing.  A  detailed 
discussion  of  the  background  for  the 
above  rules  and  nonattainment  areas  is 
provided  in  the  notice  of  proposed 
ruieruaking  (NPR)  cited  above. 

The  USEPA  has  evaluated  all  of 
Wisconsin's  rules,  as  submitted  on 
September  22, 1993,  and  January  14, 
1994,  for  consistency  with  the 
requirements  of  the  Act,  USEPA 
reguletions  and  the  USEPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  USEPA  policy 
documents  referenced  in  the  NPR.  The 
USEPA  has  found  that  the  niies  meet 
the  requirements  applicable  to  ozone 
and  is,  therefore,  approving  the  rules  for 
incorporation  into  the  State's  ozone 
SIP.^  A  detailed  discu.ssion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  the  NPR  and  in  technical 
support  documents  available  at  the 
USEPA's  Region  5  office. 

Public  Comments 

A  30-day  public  comment  period  was 
provided  in  the  NPR.  The  USEPA 
received  no  comments  on  the  proposed 
action. 

USEPA  Action 

The  USEPA  is  today  approving  the 
above-referenced  rules  into  Wisconsin's 
ozone  SIP  as  fully  meeting  the 
following:  the  requirement  of 


'  Under  the  1990  am^'ndme.^ts.  major  sources  in 
.severe  nreas  are  defined  as  those  with  the  potential 
to  emit  2.S  tpy  or  more  of  VOCs.  This  revision 
ensure*  that  the  dePinition  of  niajnr  source 
contained  iti  the  amendments  is  reflected  in 
existing  major  non-CTG  regulations. 

*Tht  USEPA  is  approving  rules  NR  421.03.  NR 
421.04,  NR  422.09,  NR  422.155  into  the  SIP  for  their 
sl.'engthpninp  effect,  but  not  as  mef-ling  R.^CT. 


Wisconsin's  March  9, 1984  SIP  that  the 
State  submit  major  source  non-CTG 
RACT  regulaUons;  the  USEPA's  SIP  call 
of  May  26, 1988;  and  the  RACT  fix-up 
requirement  of  section  182(a)(2)(A)  of 
the  Act.  Additionally,  the  USEPA  is 
proposing  to  approve  these  rules  as 
meeting  part  of  the  RACT  catch-up 
requirements  of  section  182(b)(2)  of  the 
Act. 

Regulatory  Process 

This  action  makes  final  the  action 
proposed  at  59  FR  9158.  As  noted 
elsewhere  in  tJiis  document,  USEPA 
received  no  adverse  public  comment  on 
the  proposed  action.  As  a  direct  result, 
the  Regional  Administrator  has 
reclassified  this  action  froih  Table  2  to 
a  Table  3  under  the  processing 
procedures  established  at  54  FR  2214, 
January  19  1989. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
asse.ssing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entitJL's 
include  small  businesse.s,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

State  Implementation  Plan  approvals 
under  section  110  and  subchapter  I,  p.irt 
D,  of  the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
im.posing.  Therefore,  because  the 
Federal  SIP  approval  does^not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  the  USEPA  to  ba.se  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  256-66  (1976). 

Under  .section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  14, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within-which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
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enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons.  Incorporation 
by  reference,  Intergovernmental 
relations,  Ozone,  Reporting  and 
recordkeeping  requirements. 

DatediMay  11, 1994. 
Michelle  D.  Jordan. 

Acting  Regional  Administrator. 

40  CFR  part  52.  Subpart  YY.  is 
amended  as  follows: 

PART  52— {AMENDED! 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sul>pait  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(73)  to  read  as 
follows: 

§52.2570    Identification  Of  plan. 

*         *        •         »         • 

(c)  *  *  • 

(73)  Revisions  to  the  ozone  State 
Implementation  Plan  (SIP)  were 
submitted  by  the  Wisconsin  Department 
of  Natural  Resources  on  September  22. 
1993.  and  January  14.  1994.  These  rules 
replace  the  154  series  stationary  source 
VOC  regulations  previously  contained 
in  Wisconsin's  ozone  SIP  with  400 
series  regulations  which  are  consistent 
with  the  current  Wisconsin 
Administrative  Code.  These  rules  are 
only  being  approved  as  they  apply  to 
the  ozone  SIP. 

(i)  Incorporation  by  reference.  The 
following  chapters  of  the  Wisconsin 
Administrative  Code  are  incorporated 
by  reference. 

(A)  Chapter  NR  400:  Air  Pollution 
Control  Definitions. 

(B)  Chapter  NR  419:  Control  of 
Organic  Compound  Emissions,  except 
for  NR  419.07. 

(C)  Chapter  NR  420:  Control  of 
Organic  Compound  Emissions  from 
Petroleum  and  Gasoline  Sources. 

(D)  Chapter  NR  421:  Control  of 
Organic  Compound  Emissions  from 
Chemical.  Coatings  and  Rubber 
Products  Manufacturing. 

(E)  Chapter  NR  422:  Control  of 
Organic  Compound  Emissions  from 
Surface  Coating,  Printing  and  Asphalt 
Surfacing  Operations. 

(F)  Chapter  NR  423:  Control  of 
Organic  Compound  Emissions  from 
Solvent  Cleaning  Operations. 

(G)  Chapter  NR  424:  Control  of 
Organic  Compound  Emissions  from 
Process  Lines. 


(H)  Chapter  NR  425:  Compliance 
Schedules,  Exceptions.  Registration  and 
Deferrals  for  Organic  Compound 
Emission  Sources  in  CHS.  NR  419  to 
424. 

(I)  Chapter  NR  439:  Reporting. 
Recordkeeping,  Testing,  Inspection  and 
Determination  of  Compliance 
Requirements. 

(J)  Chapter  NR  484:  Incorporation  by 
Reference. 

IFR  Doc.  94-19842  Filed  ft-12-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-128,  RM-6655.  RM- 
6996] 

Radio  Broadcasting  Services;  Dublin 
and  Mariin,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  rescinds  the 
allotment  of  Channel  225C3  at  Dublin, 
Texas,  and  allots  Channel  226C3 
instead.  This  document  also  allots 
Channel  225C2to  Mariin  in  lieu  of 
Channel  225A  and  modifies  the  license 
of  Station  KEYR  to  specify  operation  on 
Channel  225C2,  Mariin,  Texas.  The 
allotment  of  channel  226C3  to  Dublin, 
Texas,  will  provide  that  community 
with  its  first  aural  transmission  service. 
Channel  226C3  can  be  allotted  to  Dublin 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  of  the  Rules,  with  a  site 
restriction  of  22.4  kilometers  (13.9  miles 
northwest  of  the  community.  The 
coordinates  for  Channel  226C3  at 
Dublin  are  32-15-21  and  98-28-09. 
Channel  225C2  can  be  allotted  to  Mariin 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  coordinates  of  31-22-48 
and  97-09-42.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  Sept.  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins.  Mass  media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  89-128.  adopted  August  3, 
1994,  and  released  Aug.  10.  1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  1919  M  Street,  N.W..  Room  240, 
or  2100  M  Street,  N.W.,  Suite  140. 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  L'.S.C.  154.  303. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  225C3  at  Dublin  and 
adding  Channel  226C3  at  Dublin  and  by 
removing  Channel  225A  at  Mariin  and 
adding  Channel  225C2  at  Mariin. 

Foderdl  Communications  Commission. 
Douglas  W.  Webbink. 

Chief.  Policy  and  RuU-s  Division.  Mass  Media 
Bureau. 

IFK  Doc.  94-19863  Filed  8-12-94:  8:45  am| 

BILUNG  COOC  (TIJ-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  14 
RIN1018-AB61 

Live  Farm-Raised  Fish;  Exemption 
From  Fish  and  Wildlife  Export 
Requirements  Except  for  Marking 
Requirements 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Ser\ice  exempts  live 
farm-raised  fish  and  farm-raised  fish 
eggs  from  Service  export  requir  inents 
except  for  marking  requirements.  This 
action  exempts  exporters  of  live  farm- 
raised  fish  and  farm-raised  fish  eggs 
from  import/export  license 
requirements,  designated  port 
requirements  and  payment  of  user  fees. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
August  15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Shoemaker.  Special  Agent  in 
Charge.  Investigations.  Division  of  Law 
Enforcement.  Fish  and  Wildlife  Stir\  ice. 
U.S.  Department  of  the  Interior. 
Washington.  D.C.  20240.  Telephone 
Number  (703)  35&-1949. 
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SUPPLEMENTARY  INFOnMATION: 
Background 

Only  July  9, 1992,  (57  FR  30459)  the 
Service  published  a  proposed  rule 
exempting  live  fJarm-raised  fish  and 
farm-raised  fish  eggs  &om  fish  and 
wildlife  export  requirements  except  for 
marking  requirements.  Current 
regulations  (50  CFR  Sections  14.21, 
14.55. 14.64  and  14.92)  exempt  shellfish 
and  fisheries  products  imported  or 
exported  for  human  or  animal 
consumption  firom  Service  import  and 
export  requirements.  This  exemption  is 
based  on  language  in  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1538) 
(Act)  that  authorizes  the  Secretary  to 
prescribe  necessary  and  appropriate 
regulations.  This  action  does  not  relieve 
the  Service  of  any  responsibilities  for 
the  enforcement  of  provisions  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  Any  species  of  live  farm- 
raised  fish  or  fish  eggs  listed  in 
Appendix  I,  II,  or  III,  and  expected  from 
the  United  States  would  remain  subject 
to  all  regulations  governing  such 
exports. 

After  reviewing  inspection  situations 
involving  the  import  and  export  of  live 
farm-raised  fish  and  farm-raised  fish 
eggs,  the  Secretary  has  determined  that 
the  interests  of  the  Act  and  CITES  are 
best  served  by  concentrating  the 
inspection  efforts  of  the  Service  on 
those  fish  imports  or  exports  which  are 
endangered  or  threatened.  Section 
1538(d)  requires  anyone  engaging  in  the 
business  of  importing  or  exporting  fish 
or  wildlife  to  obtain  permission  from 
the  Secretary  to  do  so.  Under  this  final 
rule,  exports  of  live  farm-raised  fish  and 
farm-raised  fish  eggs  which  are  not 
classified  as  endangered  or  threatened 
linder  the  Act  or  are  not  listed  under 
CITES,  would  be  required  to  be  marked 
according  to  contents,  but  would  be 
otherwise  permitted  as  exempted  from 
Service  export  regulations.  Exporters  of 
live  farm-raised  fish  and  farm-raised 
fish  eg;;s  'vould  not  be  required  to 
obtain  a  iJiense  to  export  their  live 
farm-raised  fish  and  farm-rai.sed  fish 
eggs  from  the  United  States. 

Under  Section  1538(f),  theSe(.retar>' 
may  permit  the  importation  or 
exportation  of  wildlife  at  non- 
designated  ports  and  under  such  term  as 
may  be  prescjibed  may  permit  both 
importation  or  exportation  for  other 
reasons,  if  in  tlie  Secretary's  discretion, 
it  is  deemed  appropriate  and  consistent 
with  the  Act.  The  Secretary  views  this 
exemption,  as  it  pertains  to  live  farm- 
raised  fish  and  farm-raised  fish  eggs,  as 
a  means  to  concentrate  Service 
rnforcement  efforts  on  species  directly 


covered  by  the  Act,  including  CITES.  It 
also  affords  Service  managers  additional 
fiexibility  to  direct  wildlife  inspection 
efforts  where  they  are  most  needed.  The 
costs  to  both  the  Service  and  fish 
farmers  for  export  inspection  of  live 
farm-raised  fish  and  farm-raised  fish 
eggs  that  are  non-endangered,  non- 
threalened,  non-CITES,  and  are  raised 
for  consumptive  purposes  (such  as 
catfi^)  or  ornamental  purposes  (such  as 
gupples),  outweigh  any  benefits  that 
might  be  accrued  by  such  inspection. 
Continued  deployment  of  limited 
wildlife  inspection  services  to  the 
export  of  captive-bred  live  farm-raised 
fish  and  farm-raised  fish  eggs  in  an 
inefficient  means  of  enforcing  the  Act 
when  shipments  offish  containing 
endangered,  threatened,  or  CITES 
species  needing  inspection  may  be  by- 
passed by  Service  personnel.  Also,  this 
action  does  not  preclude  the  Service 
from  conducting  any  inspection  of  a  fish 
shipment  where  it  is  believed 
endangered,  threatened  or  CITES 
species  may  occur,  no  does  it  relieve 
any  eecporter  of  live  farm-raised  fish  or 
farm-raised  fish  eggs  from  meeting 
provisions  of  the  Act,  CITIES  or  any 
other  regulations  or  directive  issued  by 
the  Service. 

Since  June  11,  1992,  when  Director's 
Order  No.  48,  Export  of  Live  Farm- 
Raised  Fish  and  Farm-Raised  Fish  Eggs 
was  issued,  the  Service  has  determined 
that  the  exemption  of  live  farm-raised 
fish  and  farm-raised  fish  eggs  from 
Service  export  requirements  has  not 
significantly  increased  the  risk  that 
iliegaliy  taken  wild  fish  are  being 
exported  as  farm-raised.  Nor  have  the 
effects  of  this  order  been  detrimental  io 
Ser\'ice's  fisheries  management  or  law 
enforcement  programs.  However, 
concerns  about  the  possible 
introduction  of  injurious  species  into 
this  country's  wild  fisheries  will  requiiiB 
fliat  the  Service  continue  to  enforce  its 
reguletions  relating  to  the  import  of  all 
fish  and  fish  eggs. 

Results  of  Written  Comments 

A  total  of  12  written  comments  were 
riH.eived  by  the  Service  during  the 
( oniment  period.  Three  expressed 
enforcement  concerns,  two  related  to 
the  inclusion  of  shellfish  in  the  rule 
change,  one  opposed  the  rule  change, 
one  requested  information  and  five 
si;pported  the  rule  change 
unconditionally. 

Of  the  three  comments  regarding 
enforcement  is.sues,  the  most  specific 
concern  was  one  relating  to  the  illegal 
export  of  paddlefish  eggs.  The 
commenter  was  concerned  that 
exempting  live  farm-raised  fish  and 
fc.rm-rai£cd  fish  eggs  from  license  and 


export  inspection  requirements  might 
exacerbate  an  existing  problem 
regarding  the  illegal  harvest  of 
paddlefish  eggs  sold  as  caviar.  "We 
•  *  •  have  no  means  (export 
documents  or  reports)  to  determine  that 
the  fish  or  fish  eggs  leaving  the  State  are 
legally-taken  wild  fish  or  farm  raised." 
The  second  enforcement  commenter 
related  concerns  regarding  the 
applicability  of  the  exemption  in  a 
foreign  country,  determination  of 
ultimate  utilization  of  the  product,  the 
possible  re-export  of  wild-caught 
tropical  fish,  limitations  on  the  Service's 
ability  to  inspect  due  to  the  rule  change, 
illegal  exports  of  wild-caught  illegally 
taken  fish  from  Pacific  territories,  the 
mixing  of  wild-caught  and  captive- 
raised  specimens,  verification  of 
captive-produced  fish  by  hobbyists,  and 
the  question  of  shellfish  raised  in 
seeded  beds  as  qualifying  as  bred-in- 
captivity.  The  commenter  stated: 
"•   *  •  unscrupulous  tropical  fish 
exporters  could  claim  the  exemption 
with  only  a  few  fish  taidcs  in  the 
basement."  The  commenter  proposed 
not  exempting  live  tropical  aquarium 
fish,  including  live  shellfish  within  the 
ruling,  excluding  re-exports  and 
applying  the  exemption  only  to  live 
products.  The  third  enforcement 
commenter  expressed  concern  about 
exports  of  live  farm-raised  fish 
containing  other  wildlife  and  that  the 
rule  change  would  provide  "fittle 
deterrence  to  laundering  wild-caught 
fish." 

The  Service  is  concerned  about  any 
potential  impact  of  this  rule  on  the  wild 
fish  resource  and  the  ability  of  law 
enforcement  agencies  to  protect  the 
resource.  The  Service  believes  that  the 
increased  illegal  take  and  export  Of 
wild-caught  paddlefish  is  primarily  an 
economic  phenomenon  resulting  from 
the  diminished  supply  of  caviar 
exported  from  States  formerly 
comprising  the  Soviet  Union.  The 
Service  does  not  believe  that  this 
situation  would  be  relieved  by 
abandoning  this  rule. 

A  more  effective  means  of  addressing 
the  problem  of  illegal  take  of  paddlfish 
may  lie  in  reviewing  current  regulatory 
approaches  and  enforcement  strategies, 
developing  more  effective  means  of 
monitoring  paddlefish  resources  and 
establishing  closer  liaison  with  the 
Ser\'ice's  Division  of  Law  Enforcement 
in  instances  where  Federal  laws  such  as 
the  Lacev  Act  apply. 

Regarding  the  second  set  of 
enforcement  concerns,  it  is  true  that  the 
unscrupulous  exporter  of  tropical  fish 
can  claim  a  bred-in-captivity  status  for 
any  export  of  tropical  fish.  However,  the 
Service  has  not  relinquished  any 
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importation  inspection  authority.  Since 
nearly  all  tropical  fish  in  the  United 
States  have  either  been  captive-bred  or 
imported,  additional  inspection  at  the 
time  nf  export  is  duplicative  and  would 
render  no  benefit  to  the  resource. 
Neither  can  tiie  Service  propose  to 
define  ever)-  category  of  exempt 
utilizations  of  live  farmjaised  fish. 
While  it  is  true  that  Service  export 
inspection  options  become  somewhat 
more  limited  under  this  rule  in 
instances  where  live  farm-raised  fish 
exports  might  contain  illegal  wildlife  or 
even  fish  that  are  wild-caught,  the 
Service  cannot  penalize  or  delay 
legitimate  exports  on  unfounded 
suspicion.  Nor  can  it  penalize  legitimate 
exporters  of  exotic  or  tropical  fish 
because  producers  or  hobbyists  may  be 
unregulated  by  States. 

On  June  11. 1992.  Director's  Order 
No.  48,  Export  of  Live  Farm-Raised  Fish 
and  Farm-Raised  Fish  Eggs  was  issued. 
This  order  expanded  the  exemption 
from  import/export  requirements  of  50 
CFR  14.21  (for  shellfish  and  fisheries 
products  imported  or  exported  for 
.  human  or  animal  consumption)  to  the 
export  of  live  farm-raised  fish  and  farm- 
raised  fish  eggs.  Since  the  issuance  of 
this  directive,  no  significant  increase  in 
illegally  taken  wild  fish  re-exported  as 
live  farm-raised  fish  has  been  reported. 
Also,  nothing  in  this  rule  prevents  law 
enforcement  authorities  from  enforcing 
existing  laws  regarding  illegal 
importation  or  exportation  or  using 
existing  law  enforcement  techniques  in 
conducting  investigations  of  commercial 
laundering  of  fish  or  other  wildlife. 

The  Ser\'ice  recognizes  that  like  other 
segments  of  the  animal  trade  industry, 
certain  individuals  may  not  wish  to 
invest  in  breeding  operations  with 
respect  to  wild-caught  fish  species 
currently  imported  and  re-exported  for 
sale.  Such  exports  of  wild-caught  fish,  if 
undeclared,  remain  illegal  and  are 
subject  to  investigation.  The  commenter 
also  cited  aquarium  fish  exported  from 
the  Pacific  territories  as  a  specific 
concern  because  the  wild-caught 
population  is  "bound"  to  be  caught  by 
destructive  means.  Fish  taken  by  such 
means  may  be  laundered  as  captive-bred 
wildlife,  speculated  the  commenter.  As 
in  the  case  of  illegal  paddlefish 
exportations,  the  Service  believes  this  is 
a  situation  that  must  first  be  addressed 
by  local  authorities.  Senice  inspection 
of  shipments  containing  such  illegally 
taken  fish  will  diminish  but  not 
eliminate  a  root  cause,  which  is  the  lack 
of  internal  controls  at  the  territorial 
level.  This  commenter  also  stated  that 
shellfish  should  be  included  in  the 
Final  Rule  even  if  they  do  not  meet  the 


current  definition  of  "bred  in  captivity" 
and  "captivity"  under  50  CFR  Part  \7. 

In  addition  to  better  utilization  of 
Service  personnel  resources  and  to  more 
effectively  enforce  the  Act,  the  Ser\-ice 
is  able  through  this  action  to  address  the 
economic  needs  of  an  important 
industry  which  farm  raises  fin  fish  and 
their  eggs  and  to  simplif>-  the  export  of 
a  product  which  is  not  taken  from  a 
wild  resource  under  the  jurisdiction  of 
the  Ser\'ice.  Under  the  provisions  of  50 
CFR  14.64(a),  shellfish  and  fishen,- 
products  for  human  or  animal 
consumption  are  exempt  from  Service 
export  declaration  requirements.  The 
Service  recognizes  that  those  who 
export  shellfish  specifically  for 
purposes  of  human  consumption 
frequently  export  these  products  in  their 
immature  forms,  which  complete  their 
growth  abroad  before  being  sold  for 
human  consumption.  Exporters  of  this 
class  of  shellfish  are  frequently  required 
to  meet  wildlife  export  regulations 
because  shellfish,  such  as  clam  "spat", 
are  not  directly  consumed  by  animals  or 
humans  but  are  exported  for 
transplantation  prior  to  such 
consumption.  The  Service  determined 
from  the  comments  it  received  that  this 
issue  is  of  significant  concern  and  that 
it  is  most  appropriate  to  address  this 
issue  by  reviewing  the  provisions  of  50 
CFR  14.21  in  a  forthcoming  proposed 
rule  which  covers  a  broader  range  of 
importation  and  exportation  procedures. 

Another  commenter  was  disconcerted 
because  no  supporting  documentation 
for  the  Service's  proposed  actions 
regarding  the  lifting  of  inspection 
requirements  of  live  farm-raised  fish  or 
farm-raised  fish  eggs  exports  was 
offered.  (This  concern  was  also  raised  as 
the  sole  comment  in  another  letter.)  The 
commenter  concluded  that. this  was 
because  the  Service's  decision  regarding 
the  non-inspection  of  live  farm-raised 
fish  or  farm-raised  fish  eggs  exports  was 
"biologically  unsound"  and  ".  .    that 
the  export  of  live  fish  and  fish  eggs 
should  be  monitored  more  intensively 
rather  than  removing  virtually  all 
monitoring  activity." 

The  commenter 'cited  the  Canadian 
Journal  of  Fisheries  and  Aquaculture 
Sciences^^'olume  48  (Supplement  No. 
1),  1991,  containing  a  series  of  papers 
on  "The  Ecological  and  Genetic 
Implications  of  Fish  Introductions."  The 
commenter  also  stated  that  the  Sen  ice 
violated  both  the  requirements  of,  and 
the  spirit  of  E.O.  11987.  by  encouraging 
the  export  of  species  that  would  be 
exotic  to  receiving  ecosystems. 

The  commenter  cited' instances  of 
international  fish  disease  introductions 
in  Japan.  Russia  and  several  European 
countries.  Such  introductions,  the 


commenter  stated,  amount  to  ■'   *  *a 
solid  scientific  argument  that  the  export 
of  live  fish  and  fish  eggs  should  be 
monitored  more  intensely  rather  than 
removing  virtually  all  monitoring 
activity."  The  commenter  suj.H;fsted  that 
a  user-fee  program  be  set  up  so  that  live 
farm-raised  fish  and  farm-raised  fish 
eggs  could  be  certified  as  pathogen  and 
parasite  ft-ee.  Also,  the  comnenter 
requested  that  a  formal  Environmental 
Impact  Statement  (EIS)  be  prepared  on 
the  proposed  rule  and  stated  that  the 
exclusion  of  this  rule  from  an  EIS  was 
a  "perversion"  of  the  National 
Environmental  Policy  Act  (NEPA). 

The  Ser\  ire  recognizes  that 
introductions  can.  and  sometimes  do. 
have  the  impacts  cited  by  the 
commenter.  The  Ser\  ice'  like  the 
commentsr.  recognizes  that  the 
accidental  introduction  of  pathogens 
can  and  have  caused  serious  problems 
for  ecosystems.  The  history  and  results 
of  accidental  and  damaging  pathogen 
introductions  are  of  concern  to  the 
Service.  Consistent  v. ith  the  awareness 
of  the  problems  such  introductions  ma> 
have,  it  is  also  important  to  considt-r 
that  not  all  pathogens  discovered  in  a 
new  location  have  necessarily  'oeen  n<  w 
introductions.  The  limits  of  so-calit-d 
natural,  native  range  of  bacterial 
pathogens  is  not  entirely  known.  The 
commenter  listed  several  diseases  as 
examples  of  harmfid  pathogens  having   • 
been  introduced  by  fish  from  ore 
c-cosystem  to  another.  One  disease  cited 
by  the  commenter  as  an  introduced 
pathogen  was  Bacterial  Kidney  Disease. 
This  disease  is  not  now  believed  to  have 
been  an  introduction  caused  bv  non- 
native  fish  but  may  well  have  been 
circum polar  in  range  long  before  it  w.'i'i 
identified.  Also,  another  disease 
mentioned  by  the  commenter, 
Ichthyophibihus  multifilm.  is  believi-d 
to  have  been  a  world  wide  pathogen 
before  it  too.  was  identified. 

To  assert  that  the  vast  majority  of  ail 
pathogens  arc  human  introductions  to  ci 
virgin  ecosystem  is  to  view  solely  one 
frame  of  a  film  of  biological  hist.-jrv- 
while  ignoring  introductions  ocr  urrinf; 
in  previous  frames  of  the  same  fi!m.  The 
Service  must  consider  the  fact  that  it  h.is 
jurisdiction  only  with  respect  to  U.S. 
fish  resources.  It  cannot  constrain  legal 
trade  to  protect  the  resources  of  other 
nations  from  a  presumptive  belief  that 
the  export  of  farm-raised  fi;h  products 
damages  foreign  ecosysten  .  Also,  the 
receiving  ecosystems  are  normally  fish 
farms,  laboratories  or  even  fish  m.arkets. 
This  class  of  receiving  ecosystems  are 
low  risk  in  terms  of  potential  pathogen 
spread  and  most  likely  to  be  highly 
subject  to  govemm.ent  regulators  abroad. 
The  implicit  assumption  that  exported 
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fish  will  be  stocked  in  the  wild  is  rarely 
the  case. 

The  five  letters  comprising  the 
balance  of  comments  received  were 
supportive  of  the  Service's  exempting 
live  farm-raised  fish  and  farm-raised 
fish  eggs  from  export  requirements 
except  for  marking.  One  representative 
of  the  aquaculture  industry,  while 
supportive,  complained  that  the 
Service's  definition  of  aquaculture  was 
outdated  because  it  did  not  encompass 
shellfish,  aquatic  plants  and  other  farm- 
raised  aquatic  organisms.  Another 
commenter  representing  some  340 
members  of  a  tropical  fish  farm 
association  stated  that  this  rule  would 
enable  tropical  fish  producers  to  gain  a 
larger  market  share  from  foreign 
competitors.  Another  commenter  stated 
that  the  Service's  action  in  this  rule 
making  would  have  no  adverse  action 
on  wild  fishery  resources  but  may  have 
positive  benefits  to  exporters  of  farm- 
raised  fishery  products  in  that  State. 
The  aquaculture  development  program 
manager  of  one  State  said  that  "export 
trade  in  these  areas  .  .  .  could  be  grown 
substantially  is  regulatory  constraints 
which  impact  profit  margin  are  reduced 
or  eliminated."  The  commissioner  of 
Agriculture  for  another  State  explained 
that  the  removal  of  live  farm-raised  fish 
and  farm-raised  fish  eggs  from  Service 
export  requirements  except  for  marking 
was  of  immeasurable  benefit  to  an 
industry  in  which  sales  of  the  previous 
year  totaled  $32.8  million.  The 
commenter  stated  that  a  major 
hindrance  to  the  expansion  of  tropical 
fish  exports  has  been  lack  of  access  to 
international  airports  with  Service 
inspectors.  The  Service  originally 
intended  that  this  rule  cover  only  live 
farm-raised  fish  and  farm-raised  fish 
eggs.  Captive-raised  amphibians 
mentioned  by  a  commenter  have  not 
been  considered.  The  intent  of  these 
regulatory  changes  is  to  reduce  the 
regulatory  burden  and  resulting  negative 
economic  impacts  imposed  on  a  farm 
industry  or  any  industry  that  exports 


live  faitn-raised  fish  and  farm-raised 
fish  eg^.  which  are  not  removed  from 
wild  fith  resources.  The  Service  also 
believes  it  has  the  responsibility  to 
provide  the  public  with  relief  from 
regulations  which  are  burdensome  and 
do  not  serve  their  intended  purpose.  In 
this  case,  the  Service  has  concluded  that 
little  if  any  benefit  is  accrued  to 
endangered,  threatened  or  CITES 
species  or  native  species  by  continued 
treatment  of  exports  of  life  farm-raised 
fish  and  farm-raised  fish  eggs  as  a  wild 
resouroe. 

Required  Determinations 

This  final  rule  was  not  subject  to 
Office  of  Management  and  Budget 
review  imder  Executive  Order  12866. 
This  rule  will  not  have  a  significant 
effect  on  a  significant  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  VS.C.  601  et  seq.).  This  action  is 
not  expected  to  have  any  significant 
takings  implications,  as  per  Executive 
Order  12630.  This  rule  does  not  contain 
any  information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq).  This  action  does  not 
contain  any  federalism  impacts  as 
described  in  Executive  Order  12612. 
The  changes  in  the  regulations  in  Part 
14  are  regulatory  and  enforcement 
actions  which  are  covered  by  a 
categorical  exclusion  from  National 
Environmental  Policy  Act  procedures 
under  Section  516  of  the  Departmental 
Manual  and  an  Environmental  Action 
Memorandum  is  on  file  at  the  U.S.  Fish 
and  Wildlife  Service  office  in  Arlington, 
Virginia.  A  determination  has  been  • 
made  pursuant  to  Section  7  of  the 
Endangered  Species  Act  that  the 
revision  of  Part  14  will  not  affect 
federally  listed  species. 

Author 

The  primary  author  of  this  rule  is 
Special  Agent  Marcia  Cronan,  Division 
of  Law  Enforcement,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC. 


List  of  Subjects  in  50  CFR  Part  14 

Animal  welfare.  Exports,  Fish, 
Imports,  Labeling.  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife. 

For  the  reasons  set  out  in  the 
preamble.  Title  50,  Chapter  I, 
Subchapter  B  of  the  code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  14— IMPORTATION, 
EXPORTATION,  AND 
TRANSPORTATION  OF  WILDLIFE 

1.  The  authority  citation  for  Part  14 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  705,  712, 1382, 
1538(d)-(f),  1540(0.  3371-3378,4223-4244, 
and  4901^916;  18  U.S.C  42;  31  U.S.C. 

483|a). 

2.  Section  14.3  is  added  to  read  as 
follows: 

§  14.3    Information  collection  requirements. 

Tlie  information  collection 
requirements  contained  within  this  Part 
14  have  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3507  and  assigned  a  Clearance 
Number  1018-0012.  This  information  is 
being  collected  to  provide  information 
about  wildlife  imports  or  exports. 
including  products  and  parts,  and  will 
be  used  to  facilitate  enforcement  of  the 
Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1531  et  seq.)  and  to 
carry  out  the  provisions  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora.  Public  reporting  burden  for  this 
form  is  estimated  to  vary  from  10  to  15 
minutes  per  response.  Direct  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  form  to  the  Service 
Information  Collection  Clearance  Office, 
U.S.  Department  of  the  Interior,  1849  C 
Street,  N.W.,  Washington.  D.C.  20240. 
and  the  hiterior  Desk  Officer,  Office  of 
Management  and  Budget,  Washington. 
D.C.  20503. 
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3.  Section  14.23  is  added  to  read  as 
follows: 

§14.23    Live  farm-raised  fish  and  (arm- 
raised  fish  eggs. 

Live  farm-raised  fish  and  farm-raised 
fish  eggs  meet  the  definition  of  'bred  in 
captivity"  as  stated  in  50  CFR  17.3. 
Except  for  wildlife  requiring  a  permit 
pursuant  to  Parts  17  or  23  of  this 
subchapter,  live  farm-raised  fish  and 
farm-raised  fish  eggs  may  be  exported 
from  any  U.S.  Customs  port. 

4.  Section  14.64  is  amended  bv 
adding  paragraph  (cl  to  read  as  follows: 

§  14.64    Exceptions  to  export  declaration 
requirements. 
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(c)  Except  for  wildlife  requiring  a 
period  pursuant  to  parts  17  or  23  of  this 
subchapter,  a  Declaration  for  the 
Importation  or  Exportation  of  Fish  or 
Wildlife  (Form  3-177)  does  not  have  to 
be  filed  for  the  exportation  of  live  farni- 
raised  fish  and  farm-raised  fish  eggs  as 
defined  in  §14.23, 

§14.92    [Amended] 

5.  Section  14.92(a)(2)  is  amended  bv 
removing  the  last  word  "a.nd". 

"6.  Section  14.92(a)(,'^)  is  amendtd  bv 
rt-moving  the  period  and  adding  in  it's 
place  the  word  "and"  prer  <'riod  by  n 
semicolon. 

7.  Section  14.92(rO(4)  is  added  to  rnad 
n-;  fiiilows; 


§  14.92    Exceptions  to  license  requirement 

(r.)  •    *    » 
•  »  »  •  * 

(4)  live  fa.rrri-rais<'d  fisii  ar.d  i^r.-u- 
raised  fish  egv^s  of  species  not  requir::!.; 
a  permit  under  Parts  17  or  23  of  this 
subchaptfr  B  vvbit.h  are  being  exporti-ii. 


D,it.  d   Ji:n,-  U).  r^44 

George  T.  Framplon,  Jr.. 

.^ ss J s. •.;,';:  .S»'(r- -tarv  iir  Fi'h 
Parks. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubfic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  malung  prior  to  the  adoption  of  the  final 
rules. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 
RIN  3206^G10 

Termination  of  Survivor  Annuity 
Entitlement  Based  on  Remarriage 
Before  Age  55 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  concerning  survivor  annuity 
entitlement  under  the  Qvil  Service 
Retirement  System  and  Federal 
Employees  Retirement  System.  The 
regulations  would  facilitate 
qualification  IBr  a  current  spouse 
survivor  annuity  in  certain  cases 
involving  a  former  spouse's  remarriage 
to  a  retiree.  The  regulations  would  also 
limit  the  scope  of  the  current 
regulations  prohibiting  reinstatement  of 
a  former  spouse  survivor  annuity  after 
an  annulment.  The  regulations  are 
necessary  to  implement  the  basic 
purpose  of  the  statute. 
DATES:  Comments  must  be  received  on 
or  before  October  14,  1994. 
ADDRESSES:  Send  comments  to  Reginald 
M.  Jones,  Jr.,  Assistant  Director  for 
Retirement  PoUcy  Development; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management;  P.O.  Box  57; 
Washington,  DC  20044;  or  deliver  to 
OPM,  Room  4351, 1900  E  Street.  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  Under 
sections  8341(h)(3)(B)  and  8445(c)(2)  of 
title  5,  United  States  Code,  a  former 
spouse's  survivor  annuity  entitlement 
terminates  if  the  former  spouse 
remanies  before  age  55.  In  a  recent  case, 
a  retiree's  former  spouse  was  eligible  for 
a  survivor  annuity,  but  she  remarried 
the  retiree  before  she  reached  age  55. 
They  remarried  to  make  sure  the  former 
spouse  would  get  a  survivor  annuity. 


The  retiree  died  1  month  after  the 
remarriage  without  notifying  OPM  and 
the  survivor  reduction  in  the  retiree's 
annuity  continued  until  his  death.  The 
retiree,  assuming  the  remarriage  would 
assure  his  wife's  future,  died  without 
having  filed  a  written  election  to 
provide  a  survivor  annuity  for  her.  (See 
5  U.S.C.  8339(j)(5)(B)  and  8419(b)(2)(C}. 
In  our  adjudication  of  this  case,  we 
decided  to  construe  the  statute  so  that 
the  widow's  pre-age  55  remarriage  to  the 
retiree  under  these  circumstances  does 
not  disqualify  her.  To  interpret  the  law 
to  prevent  her  from  receiving  a  survivor 
annuity  would  produce  an 
unconscionable  result  that  Congress 
never  intended.  Accordingly,  we 
decided  to  issue  regulations  to  adopt  a 
more  reasonable  approach  to  this 
situation.  Under  these  regulations,  when 
a  retiree  remarries  a  former  spouse  who 
would  be  entitled,  if  not  for  the 
remarriage,  to  a  former  spouse  survivor 
annuity  based  on  the  retiree's  service, 
and  the  retiree  takes  no  action  to 
terminate  the  annuity  reduction,  we  will 
deem  tlie  retiree  to  have  elected  to 
continue  the  reduction  to  provide  a 
current  spouse  annuity  under  section 
8339(j)(5)(B)(iii)  or  section  8419(b)(2)(C) 
of  title  5.  United  States  Code.  We  will 
deem  the  election  to  have  occurred 
whether  the  former  spouse's  entitlement 
was  based  on  the  retiree's  election  or  on 
a  court  order.  Of  course,  an  election 
would  not  be  deemed  if  the  retiree,  in 
writing,  asks  OPM  to  stop  the  reduction 
either  before  or  after  the  remarriage. 

Also,  with  respect  to  remarriages  of 
former  spouses,  the  proposed 
regulations  would  clarify  the  scope  of 
the  current  regulations  concerning 
reinstatement  of  a  former  spouse 
sur\'ivoi  annuity  entitlement  after  an 
annulment.  Our  current  regulations 
provide  that  a  former  spouse's 
entitlement  will  not  be  reinstated  even 
if  it  ended  due  to  a  remarriage  that  is 
later  determined  to  be  invalid  and  is 
annulled.  This  rule  is  based  on  the 
State's  courts'  treatment  of  remarriage 
for  alimony  purposes.  Generally,  the 
courts  will  not  allow  alimony  to  be 
reinstated  when  the  remarriage  is 
annulled  because  the  payer  of  the 
alimony  is  allowed  to  rely  on  the  act  of 
remarriage  (regardless  of  validity)  to 
plan  for  the  future  without  the  alimony 
obligation.  However,  our  alimony 
analogy  is  not  appropriate  when  the 
former  apouse's  entitlement  is  not 


related  to  any  reduction  in  the  retiree's 
annuity.  Section  4(b)(1)(B)  and  4(b)(4)  of 
the  Civil  Service  Retirement  Spouse 
Equity  Act  of  1984,  as  amend^,  provide 
survivor  aimuity  benefits  to  former 
spouses  who  meet  certain  criteria, 
without  requiring  a  reduction  in  a 
retiree's  benefit.  Accordingly,  we  are 
proposing  to  change  section  831.644ld) 
of  Title  5,  Code  of  Federal  Regulations, 
to  allow  reinstatement  of  entitlements 
based  on  section  4(b)(1)(B)  and  4(b)(4)  of 
the  Civil  Service  Retirement  Spouse 
Equity  Act  of  1984,  as  amended,  if  the 
remarriage  before  age  55  is  later  found 
to  be  invalid  from  its  inception.  We 
would  not  reinstate  the  former  spouse's 
entitlement  following  an  annulment  in 
any  situation  in  which  a  reduction  in 
the  employee  annuity  is  required  to 
provide  the  former  spouse  sur\'ivor 
annuity. 

Regulatory  Flexibility  Act 

r certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  agencies  and  retirement 
payments  to  retired  Govemmerit 
employees,  spouses,  and  former 
spouses. 

List  of  Subjects,  in  5  CFR  Parts  831  and 
842 

Administrative  practice  and 
procedure,  Air  traffic  controllers, 
Claims,  Disability  benefits,  Firefighters, 
Government  employees.  Income  taxes. 
Intergovernmental  relations,  Law 
enforcement  officers.  Pensions, 
Reporting  and  recordkeeping 
requirements,  Retirement. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  parts  831  and  842,  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
continues  to  read  in  part  as.follows; 

Authority:  5  U.S.C.  8347  •  •  * 

Subpart  F — Survivor  Annuities 

2.  In  section  831.644,  paragraph  (d)  is 
revised  to  read  as  follows: 

§831.644    Remarriage. 
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(d)(1)  If  present  or  future  entitlement 
to  a  former  spouse  annuity  is  terminated 
because  of  remarriage  before  age  55,  the 
entitlement  will  not  be  reinstated  upon 
termination  of  the  remarriage  by  death 
or  divorce. 

(2)  If  present  or  future  entitlement  to 
a  former  spouse  annuity  is  terminated 
because  of  remarriage  tefore  age  55.  the 
entitlement  will  not  be  reinstated  upon 
annulment  of  the  remarriage  imless — 

(i)  The  decree  of  annulment  states  that 
the  marriage  is  without  legal  effect 
retroactively  from  the  marriage's 
inception;  and 

(ii)  The  former  spouse's  entitlement  is 
based  on  section  4(b)(1)(B)  or  section 
4(b)(4)  ofPub.L.  93-615. 

(3)  If  a  retiree  who  is  receiving  a 
reduced  annuity  to  provide  a  former 
spouse  annuity  and  who  has  remarried 
that  former  spouse  (before  the  former 
spouse  attained  age  55)  dies,  the  retiree 
will  be  deemed  to  have  elected  to 
continue  the  reduction  to  provide  a 
current  spouse  annuity  unless  the 
retiree  requests  (or  has  requested)  in 
VkTiting  that  0PM  terminate  the 
reduction. 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

3.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8461(g);  §§842.104 
and  842.106  also  issued  under  5  U.S.C 
8461(n);  §  842.105  also  issued  under  5  U.S.C 
8402(c)(1)  and  7701(b)(2);  §842.106  also 
issued  imder  section  7202{m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990, 
Pub.  L.  101-508  and  5  U.S.C  8402(c)(1); 
§  §  842.604  and  842.61 1  also  issued  under  5 
U.S.C  8417;  §842.607  also  issued  under  5 
U.S.C  8416  and  8417;  §  842.614  also  issued 
under  5  U.S.C  8419;  §  842.615  also  issued 
under  5  U.S.C  8418;  §842.703  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  Pub.  L. 
101-508;  §842.707  also  issued  under  section 
6001  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987.  Pub.  L  100-203;  §842.708  also 
issued  under  section  4005  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989,  Pub.  L. 
101-239  and  section  7001  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  Pub.  L 
101-508;  subpart  H  also  issued  under  5 
U.S.C  1104. 

Subpart  F— Survivor  Elections 

4.  In  section  842.612,  paragraph  (h)  is 
added  to  read  as  follows: 

§  842.61 2    Post-retireinent  election  of  a 
fully  reduced  annuity  or  one-half  reduced 
annuity  to  provide  a  current  spouse 
annuity. 

•        »        »        •        » 

(h)  If  a  retiree  who  is  receiving  a 
reduced  annuity  to  provide  a  former 


spouse  annuity  and  who  has  remarried 
that  former  spouse  (before  the  former 
spouse  attained  age  55)  dies,  the  retiree 
vail  be  deemed  to  have  elected  to 
continue  the  reduction  to  provide  a 
current  spouse  annuity  unless  the 
retiree  requests  (or  has  requested)  in 
vmting  that  OMP  terminate  the 
reduction. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPang20 

[Docltet  No.  FV94-e20-2PR] 

Kiwrifruit  Grown  in  Callfomia;  Revision 
of  Pack  and  Reporting  Requirements 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
revise  pack  and  reporting  requirements 
established  under  the  Federal  marketing 
order  for  kiwifruit  grovra  in  California. 
The  first  change  would  standardize 
packaging  for  certain  volume  filled 
containers  packed  by  weight.  For  the 
1994/95  season  only,  volume  filled 
containers  packed  by  weight  would  be 
required  to  be  22-  or  23-pounds  net 
weight  if  more  than  10  pounds  and  less 
than  35  poimds.  Thereafter,  a  22-pound 
volume  filled  standard  would  be 
effective.  The  second  change  would 
streamline  information  collection 
requirements  uinder  the  program  by 
deleting  a  requirement  that  handlers  file 
a  Beginning  Inventory  Data  form  and 
adding  reporting  requirements  for  a 
Kiwifruit  Inventory  Shipment  System 
(KISS)  form.  Since  the  KISS  form  is 
already  in  use  by  handlers,  this 
requirement  would  merely  formalize 
existing  industry  use  of  the  KISS  form. 
DATES:  Comments  must  be  received  by 
September  14, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456,  Room 
2523-S,  Washington,  DC  20090-6456, 
or  by  facsimile  at  (202)  720-5698. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo.  California  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  2202  Monterey  Street. 
Suite  102B,  Fresno.  California  93721; 
telephone  (209)  487-5901;  or  Mark  A. 
Hessel.  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456,  Room 
2526-S,  Washington,  DC  20090-6456. 
telephone  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
920  (7  CFR  Part  920).  as  amended, 
regulating  the  handling  of  kiwifruit 
grown  in  California,  hereinafter  referred 
to  as  the  "order".  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  proposed 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  pohcies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
vnth  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportiirity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principle 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit     - 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


).  No. 
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Marketing  CMders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  65  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  order  and 
approximately  600  kiwifruit  producers 
in  the  production  area.  Small 
agricultiiral  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
cm  121.601]  as  those  whose  annual 
receipts  are  less  than  $5,000,000,  and 
small  agrioiltural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  A  majority  of 
handlers  and  producers  of  California 
kiwifiuit  may  be  classified  as  small 
entities. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  California  kiwifruit 
are  required  to  be  inspected  and  are 
subject  to  grade,  size,  maturity,  pack, 
and  container  requirements. 

The  Kiwifruit  Administrative 
Committee  (committee),  the  agency 
responsible  for  local  administration  of 
the  order,  met  on  February  10, 1994, 
and  imanimously  recommended  the 
following  changes: 

Pack  Requirements 

The  committee  recommended 
standardizing  the  weight  of  certain 
volimie  filled  containers  by  requiring 
such  containers  to  be  marked  by  weight 
at  either  22-pounds  or  23-pounds  net 
weight  through  July  31, 1995.  For 
subsequent  seasons,  volume  filled 
containers  would  be  standardized  at  22 
pounds.  Paragraph  {a)(3)  of  §  920.52 
specifies  that  the  Secretary'  may  fix  the 
weight  of  containers  used  in  the 
handling  of  kiwifruit. 

In  a  volume  filled  container,  fairly 
uniform  size  kiwifruit  are  loosely 
packed  without  cell  compartments, 
cardboard  fillers  or  molded  trays. 
Handlers  may  ship  volume  filled 
containers  marked  by  either  the 
appropriate  count  or  net  weight  of 
kiwifruit.  Handler  shipments  are  based 
upon  the  preference  of  the  receiver. 
Volume  filled  containers  marked  by 
count  would  not  be  affected  by  this 
change.  Also,  containers  of  less  than  10- 
poimds  or  more  than  35-pounds  net 
weight  would  not  be  affected  by  this 
revised  weight  standard.  Thus  the 
industry  would  continue  to  have  the 
flexibility  to  utilize  containers  of 
different  weights  for  a  variety  of  buyer 
preferences. 

Last  season  the  industry  standardized 
the  weight  of  all  volume  filled 
containers  of  kiwifruit  designated  by 


weight  at  23-pounds  net  weight  of 
kiwifruit  imless  such  containers  hold 
less  than  10-pounds  or  more  than  35* 
pounds  net  weight  of  kiwifruit.  Tlie 
industry  has  since  learned  that  the 
recognized  world  standard  for  volume 
filled  containers  of  kiwi&iiit  is  10- 
kilograras  (10-kg)  net  weight  which  is 
equal  to  approximately  22  pounds.  The 
industry  has  also  become  aware  that 
neither  foreign  nor  domestic  buyers 
vrish  to  pay  more  for  a  23-poimd  box 
than  for  a  22-pound  (10-kg)  box.  As  a 
result,  CaUfomia  marketers  selling  23- 
pound  containers  have  been 
disadvantaged  in  both  export  and 
domestic  markets  compared  to 
marketers  from  other  countries  selling 
22-pound  (10-kg)  containers  of  fruit. 

The  change  to  a  standard  container 
weight  of  22-pounds  net  weight  would 
enable  the  industry  to  mark  volume 
filled  containers  both  in  terms  of  a  unit 
of  measure  in  pounds  and  with  a  metric 
weight.  Standardizing  the  weight  of 
volume  filled  containers  marked  by 
weights  recognized  in  the  world  market 
would  standardize  marketing  practices 
for  the  kiwi&xiit  industry. 

The  committee  considered 
immediately  standardizing  the 
minimum  weight  for  volume  filled 
containers  at  only  22  poimds  (10  kg) 
rather  than  at  22  pounds  or  23  poimds. 
HoweVer,  all  committee  members  were 
in  favor  of  allowing  handlers  to 
continue  to  also  pack  or  ship  to  the  23- 
pound  standard  for  the  1994/95  season 
to  enable  handlers  to  utifize  existing 
inventories  of  boxes  and  labels.  Thus 
the  requirement  to  ship  only  22-poimd 
net  weight  containers  would  be  effective 
for  the  1995-96  and  subsequent  seasons. 

This  proposed  rule  would  impact  all 
handlers  in  the  same  manner.  The  same 
size  container  currently  used  for  the  23- 
pound  standard  can  be  used  for  the  22- 
pound  (10-kg)  standard.  It  is  anticipated 
that  only  a  small  number  of  packages 
would  be  shipped  in  23-pound 
containers  during  the  1994/95  season  if 
Uiis  proposal  is  implemented.  This  is 
because  handlers  shipping  23-pound 
containers  have  afready  expressed  the 
concern  that  they  do  not  receive  a  price 
premium  for  the  extra  pound  of  fruit  in 
each  c»ntainer.  This  concern  could  be 
remedied  by  deleting  the  preprinted 
marking  of  23  pounds,  relabeling  the 
container  to  read  22  pounds,  and  filling 
the  ccttitainer  with  22  pounds  of  fruit. 
This  change  would  impose  some 
minimal  costs  on  those  handlers  who 
choose  to  print  new  labels  or  convert 
23-pound  volume  filled  containers  into 
other  types  of  containers.  However,  the 
overall  benefits  to  the  California 
kiwifruit  industry  by  standardizing 
volume  filled  containers  at  22  pounds 


(10  kg),  with  the  option  of  using  existing 
labels  and  boxes  for  the  1994/95  season, 
would  more  than  offset  the  costs 
imposed  on  handlers. 

Reporting  Requirements 

Paragraphs  (a)  and  (b)  of  §  920.60 
authorize  reporting  requirements  for 
kiwifruit  handlers  imder  the  marketing 
order.  Pursuant  to  §  920.160,  the 
marketing  order  requires  a  Beginning 
Inventory  Data  form  to  be  filed  with  the 
committee  by  each  handler  no  later  than 
five  days  after  all  fiout  has  been  packed 
for  the  season,  or  such  other  later  time 
as  the  committee  may  establish.  This 
information  includes  beginning 
inventory  by  container  type  and  by  fruit 
size. 

In  1990,  the  California  Kiwifruit 
Commission,  hereinafter  referred  to  as 
the  "State  commission,"  adopted  the 
Kiwifruit  Inventory  Shipment  System 
(KISS)  form.  The  KISS  form  is 
comprised  of  three  sections:  (1)  The  . 
"KISS/ Add  Inventory"  requires  all 
handlers  to  report  their  beginning 
inventories  by  size  and  container  type. 
Inventory  includes  all  fruit  packed  at 
har\est.  (2)  The  "KISS/Deduct 
Inventory"  requires  all  handlers  to 
report  fruit  lost  in  repack,  finit  repacked 
into  another  container  type,  and 
adjustments  to  decrease  posted 
inventory.  (3)  The  "KlSS/Shipments" 
requires  all  handlers  to  report 
shipments  by  size  and  container  type. 

All  three  sections  of  the  KISS  form 
would  be  filed  with  the  committee,  on 
or  before  December  5th,  or  such  other 
later  time  as  the  committee  may 
establish.  Subsequent  KISS  forms, 
including  all  three  sections,  would  be 
filed  with  the  committee  by  the  fifth  day 
and  again  by  the  twentieth  day  of  each 
calendar  month,  or  such  other  later  time 
as  the  committee  may  establish. 

The  adoption  of  the  KISS  form  by  the 
State  commission  resulted  in  redundant 
reporting  requirements  in  the  kiwifruit 
industry.  The  KISS  form  collects  the 
same  information  as  the  Beginning 
Information  Data  form.  This  information 
is  used  to  verify  the  total  amoimt  of  fruit 
available  for  shipping,  to  calculate 
statistics,  and  to  determine  if 
assessments  billed  match  reported 
shipments.  In  an  effort  to  eliminate  the 
redundant  reporting  requirements,  the 
committee  recommended  that  the 
Beginning  Inventory  Data  form  reporting 
requirement  be  deleted  fi:om  paragraph 
(b)  of  §  920.160  and  KISS  form  reporting 
requirements  be  added.  This  rule  is 
intended  to  enable  kiwifruit  handlers  to 
efficienUy  file  one  form  to  meet  the 
requirements  of  both  the  State 
commission  and  the  Federal  marketing 
order.  Deleting  the  requirement  for  the 
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Beginning  Inventory  Data  form  in 
paragraph  (b)  of  §  920.160  and  utilizing 
the  KISS  form  would  eliminate  the 
submission  of  duplicate  information. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35],  the  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  and  have  been  assigned  OMB 
No.  0581-0149.  Eliminating  the 
Beginning  Inventory  Data  forni  will 
decrease  the  information  collection 
burden  for  the  industry  by  65  hours.  It 
has  been  estimated  that  it  would  take  an 
average  of  .5  hours  for  each  of  the 
approximately  65  handlers  of  kiwifruit 
to  complete  the  KISS  form.  Thus  the 
proposed  change  would  increase  the 
overall  burden  by  325  hours  because  the 
KISS  form  is  filed  with  the  committee 
more  frequently. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
920  be  amended  as  follows: 

PART  920— KIWIFRUrr  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 


3.  In  §920.160,  paragraph  (b)  is 
revised  to  read  as  follows: 

§920.160    Reports 

*         •         •         »         * 

(b)  Kiwifruit  Inventory  Shippina 
System  (KISS)  form. 

Each  handler  shall  file  with  the 
committee  the  initial  Kiwifruit 
Inventory  Shipment  System  (KISS) 
form,  which  consists  of  three  sections 
"KISS/ Add  Inventory,"  "KISS/Deduct 
Inventory,"  and  "KlSS/Shipment,"  on 
or  before  December  5th,  or  such  other 
later  time  as  the  committee  may 
estabhsh.  Subsequent  KISS  forms, 
including  all  three  sections,  shall  be 
filed  with  the  committee  by  the  fifth  day 
and  again  by  the  twentieth  day  of  each 
calendar  month,  or  such  other  later  time 
as  the  committee  may  establish,  and 
will  contain  the  following  information: 

(1)  The  beginning  inventory  of  the 
handler  by  size  and  container  type; 

(2)  The  quantity  of  fruit  the  handler 
lost  in  repack  and  repacked  into  other 
container  types; 

(3)  The  total  domestic  and  export 
shipments  of  the  handler  by  size  and 
container  type;  and 

(4)  Any  other  adjustments  which 
increase  or  decrease  posted  handler 
inventory. 

Dated:  August  8. 1994. 
Terry  C  Long, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[PR  Doc  94-19892  Filed  8-12-^94;  8:45  ami 

BILUNG  CODE  3410-02-P 


Authority:  7  U.S.C.  601-674. 

2.  In  §  920.302,  paragraph  (a)(4)(iv)  is 
amended  to  read  as  follows: 

§920.302    Grade,  size,  pack,  and  container 
regulations. 

*        *        »        •        • 

(a)  *  •  * 

(4)  •  *  * 

(iv)  All  volume  filled  containers  of 
kiwifruit  designated  by  weight  shall 
hold  22-poimds  (lO-kilograms)  net 
weight  of  kiwifruit  unless  such 
containers  hold  less  than  10-pounds  or 
more  than  35-pounds  net  weight  of 
kiwifruit.  Provided,  That  for  the  season 
ending  July  31, 1995,  such  containers 
may  also  hold  23-pounds  net  weight  of 
kiwifruit. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1203 

Proposed  Rule:  Safety  Standard  for 
Bicycle  Helmets 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  Pursuant  to  the  Children's 
Bicycle  Hebnet  Safety  Act  of  1994.  the 
Commission  is  proposing  a  safety 
standard  that  would  require  bicycle 
helmets  to  meet  impact -attenuation  and 
other  requirements.  In  addition  to 
requirements  derived  from  one  or  more 
of  the  voluntary'  standards  applicable  to 
this  product,  the  proposed  standard 
includes  requirements  specifically 
applicable  to  children's  helmets  and 
requirements  to  prevent  helmets  from 
coming  off  during  an  accident. 

The  Commission  is  also  proposing 
testing  and  recordkeeping  requirements 


so  it  can  ensure  that  helmets  subject  ta 
the  standard  meet  its  requirements. 
DATES:  Comments  on  the  proposal 
should  be  submitted  no  later  than 
October  31, 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretar>', 
Consumer  Product  Safety  Commission. 
Washington,  D.C.  20207.  or  delivered  to 
the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission,  room  502. 
4330  East-West  Highway,  Bethesda, 
Marj'land  20814-4408.  telephone  (301) 
504-0800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Heh.  Project  Manager,  Directorate 
for  Engineering  Sciences,  Consumer 
Product  Safety  Commission. 
Washington.  D.C.  20207;  telephone 
(301)  504-0494  ext.  1308. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Commission  estimates  that,  on 
average,  one-half  million  bicycle-related 
injuries  are  treated  annually  in  U.S. 
hospital  emergency  rooms.  In  addition. 
1 ,000  fatalities  occur  each  year, 
according  to  the  National  Safety 
Council.  A  1993  Commission  study  of 
bicycle  use  and  hazard  patterns 
indicated  that  almost  one-third  of  the 
injuries  involved  the  head  and  that 
about  18  j)ercent  of  bicyclists  wear 
helmets.'  Published  data  indicate  that, 
in  recent  years,  almost  two-thirds  of  all 
bicjrcle-related  deaths  involved  head 
injury.* 

Younger  children  are  at  particular  risk 
of  head  injury.  The  Commission's  study 
showed  that  one-half  of  the  injuries  to 
children  under  the  age  of  10  involved 
the  head,  whereas  the  head  was 
involved  in  only  about  one-fifth  of  the 
injuries  to  older  children.  Children  were 
also  less  likely  to  have  been  wearing  a 
helmet  at  the  time  of  a  bicycle-related 
incident  than  were  adults.  Research  has 
shown  that  helmets  may  reduce  the  risk 
of  head  injury  to  bicyclists  by  about  85 
percent,  and  the  risk  of  brain  injury  by 
about  88  percent.' 

On  June  16. 1994,  the  Children's 
Bicycle  Hebnet  Safety  Act  of  1994  (the 


'Gregorv'  B.  Rodgers.  Deborah  K.  Tinswonh. 
Curtis  Polen.  Suzanne  Cassidy.  Celestine  M. 
Trainor,  Scott  R.  Heh.  Mary  F.  Donaldson.  "Bicycle 
Use  and  Hazard  Patterns  in  the  United  States,"  U.S. 
Consumer  Product  Safety  Conunission  (June  1994). 

2  Jeffrey  J.  Sachs,  MPH:  Patricia  Holmgreen.  M.S.; 
Suzanne  M.  Smith.  M.D.:  and  Daniel  M.  Sosin. 
M.D..  "Bicycle-Associated  Head  Injuries  and  Deaths 
in  the  United  States  from  1964  through  1988." 
Journal  of  the  American  Medical  Association  266 
(December  1991):  3016-3018. 

'  Robert  S.  Thompson,  M.D.:  Frederic  P.  Rivara. 
M.D.;  and  Diane  C  Thompson.  M.S..  "A  Case 
Control  Study  of  the  Effectiveness  of  Bicycle  Safety 
Helmets,"  The  New  England  Journal  of  Medicine 
320  (May  1989):  1361-1367. 


I 


41720 


Federal  Register  /  Vol.  59,  No.  156  /  Monday.  August  15,  1994  /  Proposed  Rules 


"Act")  was  enacted.  This  Act  provides 
mat  bicycle  helmets  manufactured  more 
than  9  months  from  that  date  shall 
conform  to  any  of  the  following  interim 
safety  standards:  (1)  The  American 
National  Standards  Institute  (ANSI) 
standard  designated  as  Z90.4-1984,  (2) 
the  Snell  Memorial  Foimdation 
standard  designated  as  B-90,  (3)  the- 
ASTM,  formerly  the  American  Society 
for  Testing  and  Materials,  standard 
designated  as  F 1447,  or  (4)  any  other 
standard  that  the  Commission 
determines  is  appropriate.  To  date,  the 
Commission  has  not  determined  that 
any  standard  other  than  the  ones 
specifically  mentioned  in  the  Act  is 
appropriate  as  an  interim  standard.  The 
Act  provides  that  failure  to  conform  to 
an  interim  standard  shall  be  considered 
a  violation  of  a  consiuner  product  safety 
standard  issued  imder  the  Consimier 
Product  Safety  Act  (CPSA),  15  U.S.C. 
2051-2084. 

The  Act  also  directs  the  Consumer 
Product  Safety  Commission  to  begin  a 
proceeding  under  5  U.S.C.  553  to: 

1.  review  the  requirements  of  the 
interim  standards  described  above  and 
establish  a  final  standard  based  on  such 
requirements, 

2.  include  in  the  final  standard  a 
provision  to  protect  against  the  risk  of 
helmets  coming  off^  the  heads  of  bicycle 
riders, 

3.  include  in  the  final  standard 
provisions  that  address  the  risk  of  injury 
to  children,  and 

4.  include  additional  provisions  as 
appropriate. 

The  Act  provides  that  the  final 
standard  shall  take  effect  1  year  from  the 
date  it  is  issued  and  that  the  standard 
shall  be  considered  to  be  a  consumer 
product  safety  standard  issued  under 
the  CPSA.  However,  the  Act  also 
provides  that  the  provisions  of  the 
CPSA  regarding  rulemaking  procedure, 
statutory  findings,  and  judicial  review 
(15  U.S.C.  2056,  2058,  2060.  and 
2079(d))  shall  not  apply  to  this 
proceeding  or  to  the  final  standard. 
When  the  final  standard  becomes 
effective,  it  vvill  replace  the  interim 
standards. 

B.  Proposed  Regulation 

The  Commission  has  reviewed  the 
bicycle  helmet  standards  identified  in 
the  Act  (ANSI,  ASTM.  and  Snell, 
collectively  referred  to  as  the  "current 
U.S.  voluntary  bicycle  helmet 
standards"),  as  well  as  international 
bicycle  helmet  standards  and  draft 
revisions  of  the  ANSI,  ASTM,  and  Sneil 
standards  that  are  currently  under 
consideration.  Based  on  this  review,  the 
Commission  has  developed  a  proposed 
mandatory  safety  standard  for  bicycle 


helmets.  When  the  final  safety  standard 
is  issued,  it  will  be  codified  as  16  CFR 
Part  1203. 

The  current  U.S.  voluntary  bicycle 
helmet  standards  include  requirements 
for  general  construction,  labeling, 
peripheral  vision,  impact  attenuation, 
and  dynamic  strength  of  the  retention 
system.  The  requirements  proposed  for 
the  mandatory  standard  in  each  of  these 
categories,  and  additional  provisions 
addressing  the  risk  of  helmets  coming 
off  the  heads  of  bicycle  riders  and  the 
risk  of  injury  to  children,  are  discussed 
below.  The  reasons  for  the  major 
choices  made  by  the  Commission  in 
creating  the  proposed  rule  are  noted 
below.  Additional  reasons  are  stated  in 
a  Commission  document.  Proposed 
Safety  Standard  for  Bicycle  Helmets 
Authorized  by  the  Children's  Bicycle 
Hehnet  Safety  Act  of  1994.  July  1994. 
Scott  Heh.  Project  Manager  (Tab  B  of 
Briefing  Package). 

General  Construction 

Section  1203.5  of  the  proposed 
mandatory  standard  includes  provisions 
that  address  general  construction 
characteristics  of  a  bicycle  helmet. 
Helmets  shall  be  designed  to  reduce  the 
acceleration  forces  imparted  to  the 
wearer's  head  by  an  impact  and  to 
remain  on  the  wearer's  head  during 
impact.  Helmets  shall  be  constructed 
not  to  be  harmful  or  potentially 
injurious  to  the  wearer.  For  example, 
the  heknet  surface  shall  not  have 
projections  that  may  increase  the 
likelihood  of  injury  to  the  rider  during 
an  accident. 

Construction  materials  shall  be 
resistant  to  environmental  conditions 
that  may  be  reasonably  expected  during 
helmet  use  and  storage  and  shall  not  be 
harmful  to  the  wearer. 

Labeling  and  Instructions 

Section  1203.6  of  the  proposed 
mandatory  standard  requires  certain 
labels  on  the  helmet,  which  are 
consistent  with  all  three  U.S.  voluntary 
standards.  These  labels  provide  the 
model  designation  and  waar.irgs 
regarding  the  protective  limitations  of 
the  helmet.  The  labels  also  provide 
instructions  regarding  how  to  care  for 
the  helmet. 

One  labeling  provision  differs  among 
the  ANSI,  ASTM.  and  Snell  standards. 
ANSI  requires  the  helmet  to  be  labeled, 
"This  holmet  is  designed  only  for 
bicycle  use."  Snell  sim.ilarly  requires 
the  helmet  to  be  labeled  for  bicycle  use 
only^  ASTM  requires  the  label,  "Not  for 
Motor  Vehicle  Use."  Many  people  seek 
head  protection  for  recreational 
cictivities  other  than  bicycling  (e.g., 
roller  skating).  Helmets  are  not  sold 


specifically  for  many  non-bicycling 
activities,  and  a  bicycle  helmet  often 
may  be  the  best  available  means  ofhead 
protection.  In  these  cases,  a  person 
should  not  be  discouraged  from  using  a 
helmet  by  a  label  that  states  "For 
Bicycle  Use  Only."  Therefore,  the 
ASTM  label.  "Not  for  Motor  Vehicle 
Use,"  is  proposed  for  the  mandatory 
standard.  As  discussed  in  Section  H. 
below,  the  Commission  will  be 
considering  the  issue  of  multi-activity 
helmets  during  the  comment  period  on 
this  proposal. 

The  proposed  mandatory  standard 
also  requires  that  helmets  be 
accompanied  by  fitting  and  positioning 
instructions,  including  graphic 
representation  of  proper  positioning. 
The  proposed  mandatory  standard  has 
performance  criteria  for  the 
effectiveness  of  the  retention  system  in 
keeping  a  helmet  on  the  wearer's  head. 
However,  these  criteria  may  not  be 
effective  if  the  helmet  is  not  well 
matched  to  the  wearer's  head  and 
carefully  adjusted  to  obtain  the  best  fit. 
Thus,  the  proposed  mandatory  standard 
contains  the  labeling  requirement 
described  above  to  help  ensxue  that 
users  will  purchase  the  proper  helmet 
and  adjust  it  correctly. 

To  avoid  damaging  the  helmet  by 
contacting  it  with  harmful  common 
substances,  the  instructions  must 
contain  a  list  of  any  known  common 
harmful  substances  and  instructions  to 
avoid  contact  between  such  substances 
and  the  helmet. 

Peripheral  Vision 

Section  1203,14  of  the  proposed 
mandatory  standard  requires  that  a 
helmet  shall  allow  a  field  of  vision  of 
105  degrees  to  both  the  left  and  right  of 
straight  ahead.  This  requirement  is 
consistent  with  the  ANSI,  ASTM,  and 
Snell  standards. 

Inspect  Attenuation 

The  proposed  standard  measures  the 
ability  of  the  helmet  to  protect  the  head 
in  a  colhsion  by  securing  the  helmet  on 
a  headform  and  dropping  the  helmet/ 
headform  assembly  from  various  heights 
onto  a  fixed  steel  anvil.  ANSI  and 
ASTM  specify  a  5-kg  drop  assembly 
mass  for  all  headform  sizes.  The  Snell 
drop  assembly  mass  may  vary  from  5  to 
6.5  kg.  There  have  been  discussions 
recently  within  the  voluntary  standards 
organizations  about  whether  the  drop 
assembly  mass  should  change  with 
headform  size. 

A  proposal  to  scale  the  drop  assembly 
mass  from  3.1  kg  for  the  ISO  A 
headform  (the  smallest  headform]  to  6.1 
kg  for  the  ISO  O  headform  (the  largest 
headform)  is  being  considered  by  the 
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AS'I'M  Headgear  Subcommittee.  One 
L>;siio  that  must  be  considered  is  that  the 
reduced  drop  assembly  mass  for  the 
smaller  headform  sizes  precludes  the 
use  of  impact  test  apparatus  that  is 
currently  used  in  the  U.S.  This  is 
because  the  test  limits  the  mass  of  the 
support  assembly  to  no  more  than  25 
percent  of  the  mass  of  the  total  drop 
assembly.  Allowing  the  use  of  lighter 
headforms  can  reduce  the  total  drop 
assembly  weight  to  the  point  where  the 
support  assembly  exceeds  the  25 
percent  limit. 

To  permit  the  use  of  current  test 
equipment,  and  to  limit  the  possibility 
that  lab-to-lab  variability  may  occur  if 
the  drop  mass  is  not  tightly  specified,  a 
constant  mass  of  5  kg  is  proposed  for  the 
mandatory  standard.  However,  the 
Commission  requests  comment 
regarding  hehnet  safety  benefits  that 
may  be  achieved  by  specif>ing  a 
different  drop  mass  for  each  headform 
size. 

Under  the  proposed  standard,  the 
helmet  is  tested  with  three  types  of 
anvils  (flat,  hemispherical,  and 
"curbstone."  as  shown  in  Figures  10.  11 
and  12  of  the  standard).  These  anvils 
represent  types  of  surfaces  that  may  be 
encountered  in  actual  riding  conditions. 
Instrumentation  within  the  headform 
records  the  headform 's  impact  in 
multiples  of  the  acceleration  due  to 
gravity  (g's).  Impact  tests  are  performed 
on  different  hehnets.  each  of  which  has 
been  conditioned  in  one  of  four 
environments  that  may  be  reasonably 
expected  during  helmet  usage  and 
storage.  These  environments  are: 
ambient  (room  temperature),  high 
temperature  (a  minimum  of  11 7  °F),  low 
temperature  (a  maximum  of  9  "F).  and 
immersion  in  water  for  4-24  hours. 

The  ASTM  impact  test  procedures 
and  criteria  are  proposed  for  the 
mandatory  standard  (§§  1203.12(d)  and 
1203.17).  The  ASTM  test  conditions  are 
more  severe  than  those  specified  by 
ANSI  and  are  likely  more  representative 
of  actual  crash  conditions  than  the  Snell 
test  procedures.  Impacts  are  specified 
on  a  flat  anvil  from  a  height  of  2  meters 
and  on  hemispherical  and  curbstone 
anvils  from  a  height  of  1.2  meters. 
Consistent  with  the  requirements  of  the 
ANSI,  Snell.  and  ASTM  standards,  the 
peak  acceleration  of  any  impact  shall 
not  exceed  300  g.  In  addition,  maximum 
time  limits  of  6  ms  and  3  ms  are 
specified  for  the  duration  of  the  impact 
at  the  200-g  and  150-g  levels.  Thus,  the 
proposed  standard  addresses  both  the 
risk  of  injury  presented  by  an 
"instantaneous"  peak  impact  and  the 
risk  of  injury  presented  if  the  head  is 
subjected  to  lower  level  impacts  for  an 
excessive  length  of  time. 


One  deviation  from  the  ANSI,  ASTM, 
and  Snell  standards  that  is  proposed  for 
the  mandatory  standard  is  the 
designation  for  the  area  of  the  helmet 
that  must  provide  impact  protection 
ANSI.  ASTM,  and  Snell  specify 
different  extents  of  required  head 
coverage  and  different  procedures  for 
designating  the  extent  of  protection. 
Comparison  of  the  three  standards 
shows  that  the  greatest  extent  of 
protection  can  be  achieved  by 
combining  the  ANSI  and  ASTM 
procedures.  ANSI  requires  more 
coverage  than  ASTM  in  some  areas  of 
the  head,  but  less  than  ASTM  in  other 
areas.  For  example,  while  ASTM 
requires  more  coverage  on  the  front  of 
the  head  for  all  headform  sizes,  ANSI 
requires  more  coverage  at  the  back  of 
the  head  on  the  smaller  headform  sizes. 
The  procedure  for  defining  the  extent  of 
protection  on  a  helmet  is  delaiind  at 
§1203.11. 

Dynamic  Strength  of  the  Retention 
System 

The  dynamic  strength  of  the  retention 
system  test  addresses  the  strength  of  the 
chin  strap  to  ensure  against  breakage  or 
excessive  elongation  of  the  strap  that 
may  contribute  to  a  helmet  coming  off 
the  head  during  an  accident. 

The  ANSI,  ASTM.  and  Snell 
standards  have  somewhat  different  test 
procedures  and  criteria  for  the  dynamic 
strength  of  the  retention  system.  Each  of 
the  three  standards  likely  provides  a 
suitable  test  of  retention  system 
strength.  The  ASTM  specification  is 
proposed  for  the  mandatory  standard 
(§  1203.16)  and  offers  the  advantage  of 
using  the  same  dynamic  impact 
specification  that  is  used  for  the 
positional  stability  test. 

The  ASTM  test  requires  that  the  chin 
strap  remain  intact  and  not  elongate 
more  than  30  mm  (1.2  inches)  when 
subjected  to  a  "shock  load"  of  a  4-kg 
(8.8-lb)  weight  falling  a  distance  of  0.6 
m  (2  ft)  onto  a  steel  stop  anvil  (see 
Figure  8).  This  test  is  performed  on 
three  helmp».«:  after  each  is  subjected  to 
one  of  the  diTicrent  hot,  cold,  and  wet 
environments. 

Additional  provisions  not  addressed 
in  current  U.S.  voluntary  bicvcle  helmet 
standards. 

1 .  Positional  stability  test  (roll-off 
test).  Section  1203.15  of  the  proposed 
mandatory  standard  specifies  a  test 
procedure  and  requirement  that  are 
equivalent  to  those  being  considered  by 
ASTM  and  Snell  for  future  revisions  to 
their  standards.  This  procedure  tests 
retention  system  effectiveness  in 
preventing  a  helmet  from  "rolling  off'  a 
head.  The  procedure  specifies  a 
dynamic  impact  load  of  a  4-kg  (8.8-lb) 


weight  dropped  from  a  »■  ightof0.6m 
(2  ft)  to  impact  a  steel  st  ^  anvil.  This 
load  is  applied  to  the  edge  of  a  helmet 
that  is  placed  on  a  headform  on  a 
support  stand  (See  Figure  7).  The 
helmet  fails  if  it  comes  off  the  headform 
during  the  test. 

2.  Extended  area  of  protection  for 
small  children.  The  proposed 
mandator}'  standard  specifies  an 
increased  area  of  head  coverage  for 
small  children  that  is  not  currently 
required  in  the  U.S.  voluntar\- 
standards.  A  study  bv  Biokin'etics  & 
Associates  Ltd.  found  differences  in 
anthropometric  characteristics  between 
young  children's  heads  and  older 
children's  and  aduh  heads.  This  study 
led  to  an  ASTM  proposal  to  change  the 
position  of  the  basic  plane  (an 
anthropometric  reference  plane  that 
includes  the  external  ear  openings  and 
the  bottom  edges  of  the  eve  sockets)  on 
the  smallest  test  headform  to  be  more 
representative  of  chiildren  ages  4  years 
and  under.  Section  1203.11(b)  proposes 
a  revised  extent-of-protcction 
requirement  for  helmets  intended  for 
children  4  years  and  under  based  on  the 
adjusted  basic  plane. 

C.  Certification  and  Recordkeeping 

Section  14(a)  of  the  CPSA,  15  U.S.C. 
2063(a),  requires  everv  manufacturer 
(including  importers) "and  private 
labeler  of  a  product  that  is  subject  to  a 
consumer  product  safety  standard  to 
issue  a  certificate  that  the  product 
conforms  to  the  applicable  standard, 
and  to  base  that  certificate  either  on  a 
test  of  each  product  or  on  a  "reasonable 
testing  program."  Subpart  B  of  the 
proposed  Safety  Standard  for  Bicvcle 
Helmets  contains  such  certification 
requirements. 

The  proposed  certification  rule 
requires  manufacturers  of  bicycle 
helmets  that  are  manufactured  1  year 
after  the  issue  date  of  the  final  standard 
to  affix  permanent  labels  to  the  helmets. 
These  labels  would  be  the  "certificates" 
of  compliance,  as  that  term  is  used  in 
§  14(a)  of  the  CPSA  and  shall  s'^to 
"Comphcs  with  CPSC  Safetv  S'.  ndard 
for  Bicycle  Helmets  (16  CFR  1203) '. 
Certification  labels  shall  also  provide 
the  name  and  address  of  the 
manufacturer  or  importer,  an 
identification  of  the  production  lot,  and 
the  month  and  year  the  product  was 
manufactured,  if  the  label  on  the  bicycle 
helmet  is  not  immediately  visible  to  the 
uhimafe  purchaser  of  the  helmet  prior 
to  purchase  because  of  packaging  or 
other  marketing  practices,  a  second 
label  that  states,  "Complies  with  CPSC 
Safety  Standard  for  Bicycle  Helmets" 
must  appear  on  the  container  or,  if  the 
container  is  not  vi.sible.  on  the 
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promotional  material  used  in 
connection  with  the  sale  of  the  bicycle 
helmet 

The  proposed  certification  rule 
requires  manu&ctiuers  and  importers  to 
conduct  a  reasonable  testing  program  to 
demonstrate  that  their  bicycle  helmets 
comply  with  the  requirements  of  the 
standard.  This  reasonable  testing 
program  may  be  defined  by  the 
manu£acturers,  but  must  include  either 
the  tests  prescribed  in  the  standard  or 
any  other  reasonable  test  procedures 
that  assure  compliance  with  the 
standard. 

The  proposed  certification  rule 
provides  that  the  required  testing 
program  test  bicycle  helmets  sampled 
frotn  each  production  lot  in  such  a 
manner  that  there  is  a  reasonable 
assiirance  that,  if  the  bicycle  helmets 
selected  for  testing  meet  the  standard, 
all  bicycle  helmets  in  the  lot  will  meet 
the  standard. 

Bicycle  helmet  importers  may  rely  in 
good  faith  on  the  foreign  manufacturer's 
certificate  of  compliance,  provided  that 
a  reasonable  testing  program  has  been 
performed  by  or  for  the  foreign 
manufacturer;  the  importer  is  a  U.S. 
resident,  or  has  a  resident  agent  in  the 
U.S.;  and  the  required  test  records  are 
keot  in  the  U.S. 

In  addition,  a  rule  is  proposed 
requiring  that  every  person  issuing 
certificates  of  compliance  for  bicycle 
helmets  subject  to  the  standard  shall 
maintain  written  records  which  show 
that  the  certificates  are  based  on  a 
reasonable  testing  program.  These 
records  shall  be  maintained  for  a  period 
of  at  least  3  years  from  the  date  of 
certification  of  the  last  bicycle  helmet  in 
each  production  lot  and  shall  be 
available  to  any  designated  officer  or 
employee  of  the  Commission  upon 
request  in  accordance  with  §  16(b)  of  the 
CPSA,  15  U.S.C  2065(b). 

D.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities.  The  purpose  of  the  Regulatory 
Flexibility  Act.  as  stated  in  §  2^))  (5 
U.S.C.  602  note),  is  to  require  agencies, 
consistent  with  their  objectives,  to  fit 
the  requirements  of  regulations  to  the 
scale  of  the  businesses,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulations.  Section  605  of  the 
Act  provides  that  an  agency  is  not 
required  to  prepare  a  regulatory 
flexibility  analysis  if  the  head  of  an 


agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 

Tke  Commission's  Directorate  for 
Ecoaomics  has  prepared  a  preliminary 
economic  assessment  of  the  safety 
standard  for  bicycle  helmets.  Based  on 
this  assessment,  any  costs  associated 
with  design  changes  to  comply  with  the 
proposed  performance  standard  would 
be  amortized  over  the  course  of 
production,  and  would  be  negUgible  on 
a  per-unit  basis.  Costs  associated  with 
testing  and  monitoring  are  not  expected 
to  increase,  since  the  vast  majority  of 
manufacturers  now  use  third-party 
certification  and  will  likely  continue  to 
use  it  in  the  future.  To  the  extent  that 
the  repeated  testing  required  by  the 
testing  program  required  by  the 
proposed  certification  rule  exceeds  the 
amount  of  testing  now  conducted  by 
some  bicycle  helmet  manufacturers,  the 
manufacturers  could  reduce  per-test 
costs  by  performing  the  tests 
themselves,  rather  than  using  the  third- 
party  testing  that  is  now  performed. 

Toe  proposed  labeling  requirements 
are  unlikely  to  have  a  significant  impact 
on  small  firms,  in  that  virtually  all 
bicycle  helmets  now  bear  a  permanent 
label  on  the  inside  surface,  hidustry 
sources  report  that,  given  sufficient  lead 
time  to  modify  these  labels,  any 
increased  cost  of  labeling  would  be 
insignificant. 

Accordingly,  for  the  reasons  given 
above,  the  Commission  preliminarily 
concludes  that  the  safety  standard  for 
bicycle  helmets  would  not  have  any 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

E.  Eavironmental  Considerations 

Pursuant  to  the  National 
Environmental  Pohcy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  proposed  safety 
standard  for  bicycle  helmets. 

The  Commission's  regulations  at  16 
CFR  1021.5(c)  (1)  and  (2)  state  that 
safety  standards  and  product  labeling  or 
certification  rules  for  consumer 
products  normally  have  little  or  no 
potential  for  affecting  the  human 
environment.  Preliminary  analysis  of 
the  potential  impact  of  this  proposed 
rule  indicates  that  the  requirements  of 
the  standard  are  not  expected  to  have  a 
significant  effect  on  the  materials  used 
in  pKMiuction  or  packaging,  or  in  the 
amount  of  materials  discarded  due  to 
the  regulation.  Therefore,  no  significant 
environmental  effects  are  expected  to 
result  from  the  proposed  rule.  Because 


the  proposed  rule  would  have  no 
adverse  effect  on  the  environment,    ' 
neither  an  enviroiunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

F.  Multi- Activity  Helmets 

There  is  growing  interest  within  the 
consumer  safety  community  in 
promoting  the  development  and  use  of 
hebnets  that  will  adequately  protect  the 
wearer  not  only  while  bicycling,  but 
while  participating  in  other 
nonmotorized  recreational  activities. 
The  Commission  solicits  comments 
regarding  the  feasibility  of  developing  a 
standard  for  multi-activity  helmets.  If 
such  a  helmet  standard  is  feasible,  the 
Commission  will  consider  what 
requirements  might  be  appropriate  for 
inclusion  in  a  mandatory  standard,  so 
that  bicycle  helmets,  particularly  those 
for  children,  may  also  be  used 
effectively  for  other  activities.  Among 
the  issues  to  be  resolved  are  the 
appropriate  age  groups  for  multi-activity 
protection,  which  sports^might 
reasonably  be  within  the  scope  of  multi- 
activity  requirements,  and  the  precise 
technical  requirements  that  would  be 
necessary.  The  CPSC  will  host  a 
meeting,  currently  scheduled  for  9:30 
a.m.,  September  19. 1994,  to  discuss  this 
topic.  The  meeting  will  be  at  the 
Commission's  Bethesda.  Maryland, 
offices  at  4330  East-West  Highway  in 
Room  410. 

List  of  Subjects  in  16  CFR  Part  1 700 

Consumer  protection.  Bicycles, 
Infants  and  children. 

For  the  reasons  given  above,  the 
Commission  proposes  to  add  a  new  part 
1203  of  Title  16  of  the  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  1700-SAFETY  STANDARD  FOR 
BICYCLE  HELMETS 


PART  1203— SAFETY  STANDARD  FOR 
BICYCLE  HELMETS 

Subpart  A— The  Standard 

1203.1  Scope  and  effective  date. 

1203.2  Purpose. 

1203.3  Referenced  documents. 

1203.4  definitions. 

1203.5  Construction  requireinents. 

1203.6  Labeling  and  instructions. 

1 203.7  Samples  for  testing. 

1 203. 8  Conditioning  environments. 

1203.9  Test  headforros. 

1203.10  Selecting  the  test  beadform. 

1203.11  Extent  of  impact  protection — 
marking  the  test  line. 

1 203. 1 2  Test  requirements. 

1 203. 1 3  Test  schedule. 

1203.14  Peripheral  vision  test. 
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1203.15  Positional  s^dbi^ily  test  (roll-off 
resistance). 

1203.16  Dynamic  strnngtti  of  rett  nfion 
system  test. 

1203.17  Impact  attenuation  test. 

Subpart  B— Certification 

1203.30  Purpose  and  scope. 

1203.31  Effective  dale. 

1203.32  Definitions. 

1203.33  Certification  testing. 

1203.34  Product  certification  and  hil-cling 
l)y  manufacturers  (incUidinj?  importors). 

Subpart  C— Recordlceeping 

1203.40  Effective  date. 

1203.41  Recordkeeping  requirements. 
Appendix  to  Part  1 203— Figures, 

Authority:  Subpart  A  is  issued  under  Stic.s. 
201-2&7,  Pub.  L.  103-267.  108  .Stat.  726-729. 
15  y.S.C.  6001-6006.  Subpart  B  is  issued 
under  15  U.S.C.  2063.  Subpart  C  is  issued 
under  15  U..S.C.  2065(b). 

Subpart  A— The  Standard 

§  1203.1    Scope  and  effective  date. 

This  standard  describes  test  methods 
and  defines  minimum  performance 
criteria  for  protective  headgear  used  by 
bicyclists.  The  values  stated  in  SI  units 
are  the  standard.  The  inch-pound  values 
stated  in  parentheses  are  for  information 
only.  The  standard  shall  become 
effective  1  year  after  publication  of  the 
final  rule. 

§  1203.2    Purpose. 

The  purpose  of  this  standard  is  to 
reduce  the  likelihood  of  serious  injury- 
and  death  to  bicyclists  resulting  from 
impacts  to  the  head. 

§  1203.3    Referenced  documents. 

The  following  documents  are 
referenced  in  this  standard. 

(a)  ISO/DIS  Standard  6220-1983— 
Headforms  for  Use  in  the  Testing  of 
Protective  Helmets.* 

(b)  Federal  Motor  Vehicle  Safety 
Standard  218,  Motorcycle  Helmets.^ 

(c)  SAE  Recommended  Practice  SAE 
1211 JUN80.  Instrumentation  for  Impact 
Tests.-* 

§1203.4    Definitions. 

(a)  Basic  plane  means  an  anatomical 
plane  that  includes  the  auditory 
meatuses  (the  external  ear  openings) 
and  the  inferior  orbital  rims  (the  bottom 
edges  of  the  eye  sockets).  The  ISO 
headforms  are  marked  with  a  plane 


'  AvHilable  from  Aiii.Ti!  .,n  NationHl  Standar(l.s 
l.'iMiliilK,  11  W.  42nd  St..  !  •■•'.  KInor.  N'.vv  York  NY 

ioo;u.. 

-'Av.iiiiible  from  the  Dcp,iri:;ii;U  nl 
rran.sporfation.  National  Highi*;;)  ir  tii,  .Sufrty 
Administration.  Office  of  Vehicle  Safety  .Standard.s 
100  7ih  St.  S.W..  Washington  D.C.  205sk) 

'  .\vailabie  from  Society  of  Aiilomotivp 
Jiiiginwr.'!.  400  Commonwealth  Dr..  Warrondale  PA 


corresponding  to  this  basic  plane  (se<! 
Figures  1  and  2). 

(b)  Bicycle  helmet  means  any 
headgear  marketed  as  suitable  for 
providing  protection  from  head  injuries 
while  riding  a  bicycle. 

(c)  Comfort  or  fit  padding  means 
resilient  lining  material  used  to 
configure  the  helmet  for  different  ran^^cs. 
of  head  size.  This  padding  has  no 
significant  effect  on  impact  attenuation. 

(d)  Coronal  plane  is  an  anatomical 
plane  perpendicular  to  both  the  basic 
and  midsagittal  planes  and  containing 
the  midpoint  of  a  line  connecting  the 
right  and  left  auditory  meatu.ses.  The 
ISO  headforms  are  marked  with  a 
transverse  plane  corresponding  to  this 
coronal  plane  (.see  Figures  1  and  2). 

(e)  Field  of  vision  is  the  angle  of 
peripheral  vision  allowed  by  the  helmet 
when  positioned  on  the  reference 
headform. 

(0  Helmet  positioning  index  (HPII  is 
the  vertical  distance  from  the  brow  of 
the  helmet  to  the  basic  plane,  when 
placed  on  a  reference  headform.  The 
size  of  the  headform  and  the  vertical 
distance  shall  be  specified  by  tlie 
manufacturer. 

(g)  Midsagittal  plane  is  an  nnafomicjl 
plane  perpendicular  to  the  basic  plane 
and  containing  the  midpoint  of  the  line 
connecting  the  notches  of  the  right  and 
left  inferior  orbital  ridges  and  the 
midpoint  of  the  line  connecting  the 
superior  rims  of  the  right  and  left 
auditory  meatuses.  The  IS-O  headforms 
are  marked  with  a  longitudinal  plane 
corresponding  to  the  mid.sawittal  plane 
(see  Figures  1  and  2). 

(h)  Modular  elastomer  programmer 
(MEP)'*  is  a  cylindrical  pad  used  as  the 
impact  surface  for  the  spherical 
impactor.  The  MEP  is  152  mn  f".0  in.) 
in  diameter,  and  25  mm  (10  in.)  thick. 
It  is  affixed  to  »he  top  surface  of  a  flat. 
6.35  m.m  (0.25  in.)  thick  aluminum 
plate.  The  hardness  of  the  MEP  is  fiO  ± 
2  Shore  A  scale  durometer. 

(i)  Preload  ballast  is  a  "bean  bag" 
filled  with  lead  shot  placed  on  the 
helmet  to  secure  its  po.sition  on  the 
headform.  The  mass  of  the  preload 
ballast  is  5  kg  (11  lb), 

(j)  Projection  is  any  part  of  the  helmet, 
internal  or  external,  that  extends  bevond 
the  faired  surface. 

(k)  Beference  headform  is  a  headform 
used  as  a  measuring  device  and 
contoured  in  the  same  configuration  as 
one  of  the  test  headforms  A,  E,  J.  M.  and 
O  defined  in  ISO  DIS  6220-1983.  The 
reference  headform  shall  include 
surface  markings  corresponding  to  the 


*  Available  fnim  Research  and  Tpm i nj;  ( •■j.T.|>..r,\ , 
1415  Park.  Ave..  IIol)oken.  NI  070*0. 


basic,  coronal,  midsagittal,  and 
reference  planes  (see  Figures  1  and  2). 

(1)  Beference  plane  is  a  plane  marked 
on  the  ISO  headforms  at  a  specified 
distance  above  and  parallel  to  the  basic 
plane  (see  Figure  3). 

(m)  Retention  system  is  the  complete 
a.ssenibly  that  secures  the  helmet  in  a 
stable  position  on  the  wearer's  he.id. 

(n)  Shield  means  optional  equipment 
for  helmets  that  is  used  in  place  of 
goggles  to  proted  the  eyes, 

(o)  Spherical  impactor  is  a  146  mm 
(5.75  in.)  diameter  aluminum  sphere, 
with  a  mass  of  4005  ±  5  g  (8.83  ±1.10 
lb),  that  is  specifically  machined  for 
mounting  onto  the  ball-arm  connector  of 
the  drop-test  assembly.  The  impactor  is 
used  to  check  the  electronic  equipment 
(see  §1203.17). 

(p)  Test  headform  is  a  test  headform 
of  sizes  A,  E,  J.  M.  and  O  as  defined  in 
ISO/DIS  622{)-1983  and  constructed  of 
K-IA  magnesium  alloy.  The  test 
headforms  shall  include  surface 
markings  corresponding  to  the  basic, 
coronal,  midsagittal.  and  reference 
planes  (.see  Figure  2). 

(q)  Test  region  is  the  area  of  the 
helmet,  above  a  specified  test  line,  that 
is  subject  to  impart  testing. 

(r)  Visor  (peak)  is  optional  helmet 
equipment  for  protection  against  sun  or 
glare,  and  is  sometimes  used  as  a  rock 
or  dirt  deflector. 

§  1203.S    Construction  requirements. 

(a)  General.  The  helmet  shall  be 
constructed  to  reduce  the  acceleration  of 
the  wearer's  head  and  to  remain  on  the 
wearer's  head  during  impact.  Optional 
devices  (such  as  visors  and  shields) 
fitted  to  the  helmet  shall  be  designed  so 
that  they  are  unlikely  to  cause  injury'  in 
an  accident.  If  the  absenr:e  of  any 
detachable  component  of  the  helmet 
does  not  prevent  its  being  worn,  then 
this  absence  must  not  compro.r.i.-,e 
either  the  retention  system  or  the 
helmet's  impact  protection.  If  any  part 
of  the  helmet  detaches  during  testing,  it 
must  not  present  a  laceration  or 
puncture  hazard  or  reduce  the  coverage 
of  the  head. 

(b)  Projections.  Any  feature  projecting 
more  than  7  mm  (0.28  in.)  beyond  the 
outer  surface  must  readily  break  away; 
all  other  projections  on  the  outer  surface 
shall  be  smoothly  faired  and  offer 
minimal  friclional  resistance  to 
tangential  impact  forces.  There  shall  be 
no  feature  on  the  inner  surface 
projecting  more  than  2  mm  (0,08  in.) 
into  the  helmet  interior.  Any  internal 
rigid  projections  that  can  contact  the 
wearer's  head  during  impact  shall  be 
protected  by  some  means  of  cushioning, 

(c)  Beteniion  System.  The  retention 
system  shall  be  designed  and 
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constructed  to  meet  the  lequiiements  of 
§  1203.1 2(b)-{c)  of  this  standard. 

(d)  Materials.  Materials  used  in  the 
helmet  shall  be  durable  and  resistant  to 
exposure  to  sun,  rain,  cold,  dust, 
vibration,  perspiration,  and  products 
likely  to  be  applied  to  the  skin  or  hair. 
Similarly,  the  materials  should  not 
degrade  due  to  temperature  extremes 
likely  to  be  encoimtered  in  routine 
storage  or  transportation.  Materials 
known  to  cause  skin  irritation  or  disease 
shall  not  be  used.  Lining  materials,  if 
used,  may  be  detachable  for  washing.  If 
hydrocarbons,  cleaning  fluids,  paints, 
transfers  or  other  additions  will  affect 
the  helmet  adversely,  a  warning  shall  be 
provided. 

f  1203.6    Labeling  and  instructions. 

(a)  Labeling.  Each  helmet  shall  be 
maiked  so  that  the  following 
information  is  easily  visible  and  legible 
to  the  user  and  is  likely  to  remain 
legible  throughoutthe  life  of  the  hehnet: 

(1)  Model  designation. 
^  (2)  A  warning  to  the  user  that  no 
helmet  can  protect  against  all  possible 
impacts,  and  that  for  maximum 
protection  the  helmet  must  be  fitted  and 
attached  properly  to  the  wearer's  head 
in  accordance  with  the  manufacturer's 
fitting  instructions. 

(3)  A  warning  to  the  user  that  the 
helmet  may,  after  receiving  an  impact, 
be  damaged  to  the  point  that  it  is  no 
longer  adequate  to  protect  the  head 
against  further  impacts,  and  that  this 
damage  may  not  be  visible  to  the  user. 
This  label  shall  also  state  that  a  helmet 
that  has  sustained  an  impact  should  be 
returned  to  the  manufactiirer  for 
competent  inspection  or  be  destroyed 
and  replaced. 

(4)  A  warning  to  the  user  that  the 
helmet  can  be  damaged  by  contact  with 
common  substances  (for  example, 
certain  solvents,  cleaners,  hair  tonic, 
etc.),  and  that  this  damage  may  not  be 
visible  to  the  user.  This  label  should 
also  contain  any  recommended  cleaning 
agents  and  procedures  and  list  any 
known  common  substeinces  that  will 
cause  damage. 

(5)  The  statement  "Not  for  Motor 
Vehicle  Use"  shall  be  on  the  interior  of 
the  helmet. 

(b)  Instructions.  Each  helmet  shall 
have  the  following  accompanying 
instructions: 


(1)  Fitting  and  positioning 
instructions,  including  graphic 
represantation  of  proper  positioning. 

(2)  A  list  of  any  known  common 
substances  that  are  known  to  be  capable 
of  causing  damage  to  the  helmet,  and  a 
warning  against  contacting  the  helmet 
with  these  substances. 

S  1203.7    Samples  for  testing. 

(a)  General.  Helmets  shall  be  tested  in 
the  condition  in  which  they  are  offered 
for  sale.  They  must  pass  all  tests,  both 
with  and  without  any  attachments  that 
mav  be  included. 

(b)  Number  of  samples.  Five  samples 
of  each  size  for  each  model  offered  for 
sale  are  required  to  test  conformance  to 
this  standard. 

§  1 203.1    Conditiontng  environments. 

Helmets  shall  be  conditioned  to  one 
of  the  fcUowing  environments  prior  to 
testing  in  accordance  with  the  test 
schedule  at  §  1203.13. 

(a)  Ambient  condition.  This  is  the 
ambient  condition  of  the  test  laboratory, 
which  shall  be  within  the  ranges  of 
temperatiu«  of  17"  C  to  27°  C  (63"  F  to 
81°  F)  and  of  relative  humidity  of  20  to 
80  percent.  The  barometric  pressure  in 
all  conditioning  environments  shall  be 
75  to  110  kPa  (22.2  to  32.6  inches  of 
Hg).  All  test  helmets  shall  be  stabilized 
within  this  ambient  range  for  at  least  4 
hours  prior  to  further  conditioning  and 
testing  Storage  or  shipment  within  this 
ambient  range  satisfies  this  requirement. 
The  ambient  test  helmet  does  not  need 
further  conditioning. 

(b)  Low  temperature.  This  is  a 
temperature  of  - 16°  C  to  - 13°  C  (3°  F 
to  9°  F).  The  hehnet  shall  be  kept  in  this 
environment  for  4  to  24  hours  prior  to 
testing. 

(c)  High  temperature.  This  is  a 
temperature  of  47°  C  to  53°  C  (1 1 7°  F  to 
127°  F).  The  hehnet  shall  be  kept  in  this 
environment  for  4  to  24  hours  prior  to   • 
testing. 

(d)  Water  immersion.  The  fourth 
conditioning  is  full  immersion  in 
potable  water  at  a  temperature  of  15°  C 
to  27°  C  (59°  F  to  81°  F).  The  hehnet 
shall  be  kept  in  this  environment  for  4 
to  24  hours  prior  to  testing. 

S1203J    Test  headfonns. 

Helmets  shall  be  tested  on  the 
appropriate  size  headform.  The 
beadfarms  used  for  testing  shall  be  sizes 
A,  E,  J.  M,  and  O  as  defined  by  ISO/DIS 


6220-1983.  Headforms  used  for  impact 
testing  shall  be  constructed  of  K-IA 
magnesium  alloy  or  other  functionally 
equivalent  metal  and  must  have  no 
resonant  frequencies  below  3000  hz. 

§1203.10    Selecting  th«  test  headforau 

(a)  Helmets  shall  be  tested  on  the 
appropriate  size  test  headform,  or  two 
sizes  of  test  headforms.  Helmets  shall  be 
tested  on  the  largest  and  smallest  size 
test  headforms  on  which  they  fit.  If  a 
smaller  size  helmet  of  the  same  model 
fits  the  smaller  headform,  the  larger 
helmet  will  be  tested  on  the  larger 
headform  only.  When  two  headform 
sizes  are  required,  each  test  set  of  five 
helmets  will  include  at  least  one 
peripheral  vision  test,  dynamic 
retention  test,  positional  stabiUty  test, 
and  impact  attenuation  test  on  each 
headform. 

§1203.11    Extent  Of  Impact  protectioii— 
marWng  the  test  line. 

(a)  For  helmets  intended  for  persons 
over  4  years  of  age.  Prior  to  testing,  the 
extent  of  required  protection  for  helmets 
intended  for  persons  over  4  years  of  age 
shall  be  determined  for  each  helmet  in 
the  following  manner. 

(1)  Position  the  helmet  on  the 
appropriate  headform  as  specified  by   . 
the  manufacturer's  head  positioning 
index  (HPI)  with  the  brow  parallel  to  the 
basic  plane.  Place  a  5-kg  (11-lb)  preload 
ballast  weight  on  top  of  the  helmet  to  set 
the  fit  padding. 

(2)  A  line  shall  be  drawn  on  the  outer 
surface  of  the  helmet  coinciding  with 
portions  of  the  intersection  of  that  - 
surface  of  the  helmet  with  the  following 
planes  (see  Figure  4): 

(i)  A  plane  h  mm  above  and  parallel 
to  the  basic  plane  iathe  anterior  portion 
of  the  reference  headform; 

(ii)  A  vertical  transverse  plane  a  mm 
in  front  of  the  external  ear  opening  in 
a  side  view: 

(iii)  A  plane  j  mm  above  and  parallel 
to  the  basic  plane  of  the  reference 
headform; 

(iv)  A  vertical  transverse  plane  b  mm 
behind  the  center  of  the  external  ear 
opening  in  a  side  view;  and 

(v)  A  plane  /  mm  above  and  parallel 
to  the  basic  plane  in  the  posterior 
portion  of  the  reference  headform. 

(3)  Each  of  the  dimensions  h,  a,  i.  b, 
and  /  are  shown  in  the  table  below  for 
reference  headforms  A  through  O. 


Table  i  .—Reference  Headform  Dimensions 


h  (iMii  (in.) 

a  nwn  (in.) 

i  mm  (in.) 

b  mm  (in.) 

j  mm  (in.) 

ISO  HeacVorm  oub 

A  

e 

••"-""•• .....— ^ 

60 

(2.36) 

60 

29 

(1.14) 

32 

54 

(2.13) 

56 

29 

(1.14) 

32 

29 

(1.14) 

3* 

Table  l. 

—Reference  Headform  Dimensions— Continued 

:u  i^uies 

41 /Z5 

tSO  Headtorm  Size 

h  mm  (in.) 

a  mm  (in.) 

i  mm  (in.) 

b  mm  (in.) 

j  mm  (in.) 

J  ....- 

- 

(2.36) 
60 

(2.36) 
60 

(2.36) 
60 

(2.36) 

(126) 
34 

(1.34) 
35 

(1.38) 
36 

(1.42) 

(2.20) 
60 

(2.36) 
60 

(2.36) 
60 

(2.36) 

(126) 
34 

(1-34) 
35 

(1.38) 
36 

(1.42) 

(1.22) 

M 

35 

(1.38) 

0 

35 

(1-38) 

35 
(V38) 

(4)  These  lines  enclose  the  top  of  the 
helmet  and  are  the  boundary  of  the 
extent  of  protection.  The  helmet  fails  to 
meet  the  standard  if  any  point  of  this 
line  falls  below  the  edge  of  the  helmet. 
A  test  line  shall  be  drawn  within  this 
extent  of  protection  that  is  15  mm  (0.59 
in.)  from  the  closest  point  on  the 
boundary.  The  center  of  the  impact  sites 
shall  be  selected  at  any  point  on  the 
helmet  on  or  above  the  test  line. 

(h)  For  helmets  intended  for  children 
4  years  of  age  and  under.  Prior  to 
testing,  the  extent  of  required  protection 
for  helmets  intended  for  children  4 
years  of  age  and  under  and  tested  on  the 
ISO  A  headform  shall  be  determined  for 
each  helmet  in  the  following  manner. 

(1)  Define  an  adjusted  basic  plane  on 
the  ISO  A  reference  headform,  located 
128  nrni  (5.04  in.)  below  a  plane  tangent 
to  the  apex  of  the  headform  and 
inclined  15  degrees  to  the  hoiizontal 
(see  Figure  5). 

(2)  Define  fore  and  rear  planes, 
located  58  mm  (2.28  in.)  and  116  mm 
(4.57  in.)  from  the  front  surface  of  the 
headform  and  parallel  to  the  coronal 
plane. 

(3)  Define  a  point  B,  located  on  the 
fore  plane  and  54  mm  (2.13  in.)  above 
the  adjusted  basic  plane.  (Dimensions 
defining  the  locations  of  points  B.  C,  D, 
E,  and  F  are  measured  perpendicular  to 
the  15  degree  incline  of  the  adjusted 
basic  plane). 

(4)  Define  a  point  C,  located  on  the 
fore  plane  and  31  mm  (1.22  in.)  above 
the  adjusted  basic  plane. 

(5)  Define  a  point  D,  located  on  the 
rear  plane  and  31  mm  (1.22  in.)  above 
the  adjusted  basic  plane. 

(6)  Define  a  point  E.  located  on  the 
rear  plane  and  8  nun  (0.31  in.)  above  the 
adjusted  basic  plane. 

(7)  Define  a  point  F,  located  on  the 
rear  surface  of  the  headform  and  8  mm 
(0.31  in.)  above  the  adjusted  basic  plane. 

(8)  Define  a  horizontal  line  AB  from 
the  front  surface  of  the  headform  to  the 
fore  plane. 

(9)  Define  the  extent  of  protection  by 
connecting  points  B.  C.  D,  E,  and  F. 

(10)  Position  the  helmet  on  the 
headform  in  accordance  with  the  HPI 
and  place  a  5-kg  (11-lb)  preload  ballast 


weight  on  top  of  the  hehnet  to  set  the 
fit  padding. 

(11)  Line  ABCDEF  shall  be  traced 
onto  the  outer  surface  of  the  helmet  to 
mark  the  boundary  for  the  extent  of 
protection.  The  helmet  fails  to  meet  the 
standard  if  any  point  of  this  line  falls 
below  the  edge  of  the  hehnet.  A  test  line 
shall  be  drawn  within  this  extent  of 
protection  that  is  15  mm  (0.59  in.)  frtsm 
the  closest  point  on  the  boundary.  The 
center  of  impact  sites  shall  be  selected 
at  any  point  on  or  above  the  test  line. 

§1203.12    Test  requirements. 

(a)  Peripheral  vision.  The  helmet  shall 
allow  unobstructed  vision  through  a 
minimum  of  105°  to  the  left  and  right 
sides  of  the  midsagittal  plane  when 
measured  in  accordance  with  §  1203.14 
of  this  standard. 

(b)  Positional  stability.  The  helmet 
shall  not  release  from  the  test  headform 
when  tested  in  accordance  with 

§  1203.15  of  this  standard. 

(c)  Dynamic  strength  of  retention 
system.  The  retention  system  shall 
remain  intact  without  elongating  more 
than  30  mm  (1.2  in.)  when  tested  in 
accordance  with  §  1203.16  of  this 
standard. 

(d)  Impact  attenuation.  (1)  The  peak 
acceleration  of  any  impact  shall  not 
exceed  300-g  when  tested  in  accordance 
vrith  §1203.17  of  this  standard. 

(2)  The  time  duration  of  the 
acceleration  waveform  during  any 
impact  shall  not  exceed  3  ms  at  or  above 
200-g  and  shall  not  exceed  6  ms  at  or 
above  150-g,  when  tested  in  accordance 
with  §1203.17. 

§1203.13    Test  schedule. 

(a)  One  of  the  five  helmets  (or  two 
helmets  if  two  headform  sizes  are 
appropriate)  shall  be  tested  for 
peripheral  xision  in  accordance  with 
§  1203.14  of  this  standard. 

(b)  Helmet  samples  1  through  4  shall 
be  assigned  to  the  ambient,  high 
temperature,  low  temperature,  and 
water  immersion  environments, 
respectively.  Hehnet  5  shall  be  assigned 
to  the  ambient  condition. 

(c)  Testing  must  begin  within  2 
minutes  after  removal  bom  the 
conditioning  environment.  The  helmet 


shall  be  returned  to  the  conditioning 
environment  within  3  minutes  for  a 
minimum  of  2  minutes  before  testing  is 
resumed.  If  the  helmet  is  out  of  the 
conditioning  environment  for  longer 
than  3  minutes,  it  shall  be  reconditioned 
for  5  minutes  for  each  minute  it  is  out 
of  the  conditioning  environment  beyond 
the  allotted  3  minutes  before  testing  is 
resumed. 

(d)  Hebnets  shall  be  tested  for 
dynamic  strength  of  the  retention 
system  or  for  positional  stability  prior  to 
being  tested  for  impact  attenuation. 
Helmet  1  (conditioned  in  an  ambient 
environment)  shall  be  tested  in 
accordance  with  the  positional  stability 
tests  at  §  1203.15.  Hebnets  2  through  4 
(conditioned  in  the  high  temperature, 
low  temperature,  and  water  immersion 
environments)  shall  be  tested  in 
accordance  with  the  dynamic  retention 
system  strength  test  at  §  1203.16. 
Helmets  1  through  4  shall  then  be  tested 
in  accordance  with  the  impact 
attenuation  tests  on  the  flat  and 
hemispherical  anvils  in  accordance  with 
the  procedure  at  §  1203.1 7.  Helmet  5 
shall  only  be  used  to  test  for  impact 
attenuation  on  a  curbstone  anvil  in 
accordance  with  §1203.17  of  this 
standard. 

§1203.14    Peripheral  vision  test 

Position  the  helmet  on  the  headform 
in  accordance  with  the  HPI  and  place  a 
5-kg  (11-lb)  ballast  weight  on  top  of  the 
helmet  to  set  the  fit  padding. 

(Note.  Peripheral  vision  clearance  may  be 
determined  when  the  helmet  is  positioned 
for  marking  the  extent  of  protection  and  test 

lines.) 

Peripheral  vision  is  measured 
horizontally  from  each  side  of  the 
midsagittal  plane  around  the  point  K 
(see  Figure  6).  The  vision  shall  be 
unobstructed  through  a  minimum  of  105 
degrees  on  both  sides  of  the  midsagittal 
plane  from  point  K. 

§1203.15    Positional  stability  test  (roll-off 
resistance). 

(a)  Test  equipment— i^)  Head  forms. 
The  geometry  of  the  test  headforms  shaiJ 
comply  vn\h  the  dimensions  of  the  full 
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chin  ISO  reference  headforms  sizes  A,  E. 
).  M.  and  O. 

(2)  Test  fixture.  The  headfonn  shall  be 
secured  in  a  test  fixture  with  its  vertical 
axis  pointing  downward  on  an  axis  of 
45  degrees  to  the  direction  of  gravity. 
The  test  fixture  shall  permit  rotation  of 
the  headfonn  about  its  vertical  axis. 

(3)  Dynamic  impact  apparatus.  A 
dynamic  impact  apparatus  shall  be  used 
to  apply  a  "shock  load"  to  a  helmet 
secured  to  a  test  headform.  The  dynamic 
impact  apparatus  shall  allow  a  4-kg  (8.8- 
Ib)  drop  weight  to  shde  in  a  guided  free 
fall  to  impact  a  rigid  stop  anvil.  The 
entire  mass  of  the  dynamic  impact 
assembly,  including  the  drop  weight, 
shall  be  no  more  than  5  kg  (11  lb). 

(4)  Strap  or  cable.  A  hook  and  flexible 
strap  or  cable  shall  be  used  to  coimect 
the  dynamic  impact  apparatus  to  the 
helmet.  The  strap  or  cable  shall  be  of  a 
material  having  an  elongation  of  no 
more  than  5  mm  (0.20  in.)  per  300  mm 
(11.8  in.)  when  loaded  with  a  22-kg 
(48.5  lb)  weight  in  a  free  hanging 
position.  A  typical  test  apparatus  is 
illustrated  at  Figure  7. 

(b)  Test  procedure.  (1)  Orient  the 
headform  so  that  its  face  is  down. 

(2)  Place  the  helmet  on  the 
appropriate  size  full  chin  headfonn  in 
accordance  with  the  HPI  and  fasten  the 
retention  system  in  accordance  with  the 
manufacturer's  instructions. 

(3)  Suspend  the  dynamic  impact 
system  from  the  helmet  by  positioning 
the  flexible  strap  over  the  helmet  along 
the  midsagittal  plane  and  attaching  the 
hook  over  the  edge  of  the  helmet  as 
shown  in  Figure  7. 

(4)  Raise  the  drop  weight  to  a  height 
of  0.6  m  (2  ft)  and  release,  allowing  it 
to  impact  the  stop  anvil. 

(5)  The  test  shall  be  repeated  with  the 
headform  face  pointing  upwards,  so  that 
the  helmet  is  pulled  from  front  to  rear. 

S 1 203.1 6    Dynamic  strength  of  retention 
system  test 

(a)  Test  equipment.  (1)  ISO  headforms 
without  the  lower  chin  portion  shall  be 
used. 

(2)  The  retention  system  strength  test 
equipment  shall  consist  of  a  dvTiamic 
impact  apparatus  that  allows  a  4-kg 
(8.8-lb)  drop  weight  to  slide  in  a  guided 
free  fall  to  impact  a  rigid  stop  anvil. 
Two  cylindrical  rods  with  a  diameter  of 
12.5  ±  0.5  mm  (0.49  in.  ±  0.02  in.)  that 
have  a  center-to-center  distance  of  76.0 
1 1  mm  (3.0  ±  0.04  in.)  shall  make  up 
a  stirrup  that  represents  the  bone 
structure  of  the  lower  jaw.  The  entire 
dynamic  test  apparatus  hangs  freely  on 
the  retention  system.  The  entire  mass  of 
the  support  assembly,  including  drop 
weight  shall  be  6  kg  ±  0.5  kg  ( 13.2  ±  M 


lb).  A  typical  test  apparatus  is  shown  in 
Figure  8. 

(o)  Test  procedure.  (1)  Place  the 
helmet  on  the  appropriate  size  headform 
on  the  test  device  and  fasten  the  strap 
of  the  retention  system  under  the 
stirrup. 

(2)  Place  a  preload  ballast  of  5  kg  (11 
lb)  on  top  of  die  helmet  to  set  the 
comfort  or  fit  padding. 

(3)  Mark  the  pre-test  position  with  the 
entire  dynamic  test  apparatus  hanging 
freely  on  the  retention  system. 

(4)  Raise  the  4-kg  (8.8-lb)  drop 
weight  to  a  height  of  0.6  m  (2  ft)  and 
release,  allowing  it  to  impact  the  stop 
anvil. 

(5)  Record  the  maximum  elongation  of 
the  retention  system  during  the  impact. 
A  marker  system  or  a  displacement 
transducer,  as  shown  in  Figure  8,  are 
two  methods  of  measuring  the 
elongation. 

§  1203.17    Impact  attenuation  test 

(a)  Test  instruments  and  equipment. 
(1)  Measurement  of  impact  attenuation. 
Impact  attenuation  is  determined  by 
measuring  the  acceleration  of  the  test 
headform  during  impact.  Acceleration  is 
measured  with  a  uniaxial  acceleroraeter 
that  is  capable  of  withstanding  a  shock 
of  a  least  1000  g.  The  helmet  is  secured 
onto  the  headform  and  dropped  in  a 
guided  free  fall,  using  a  wire-  or  rail- 
guided  apparatus  (see  Figure  9),  onto  an 
anvil  fixed  to  a  rigid  base.  The  base 
shall  consist  of  a  solid  mass  of  at  least 
135  kg  (298  lb),  the  upper  surface  of 
which  shall  consist  of  a  steel  plate  at 
least  25  mm  (0.98  in.)  thick  and  having 
a  surface  area  of  at  least  0.3  m^  (3.23  fl^), 

(2)  Accelerometer.  A  uniaxial 
accelerometer  is  mounted  at  the  center 
of  gravity  of  the  test  headform  with  the 
sensitive  axis  aligned  within  5  degrees 
of  vertical  when  the  test  headfonn  is  in 
the  impact  position.  The  acceleration 
data  channel  and  filtering  shall  comply 
with  SAE  Recommended  Practice  1211 
JUN  80.  Instrumentation  for  Impact 
Tests.  Requirements  for  Channel  Class 
1000. 

(3)  Headform  and  drop  assembly — 
centers  of  gravity.  The  center  of  gravity 
of  the  test  headform  is  located  at  the 
center  of  the  mounting  ball  on  the 
supporting  assembly  £uid  lies  within  a 
cone  with  its  axis  vertical,  and  forming 
a  10  degree  included  angle  with  the 
vertex  at  the  point  of  impact.  The  center 
of  gravity  of  the  drop  assembly  lies 
within  the  rectangular  volume  bounded 
hyx=  -6.4mm(-0.25in.),  x  =  21.6 
mm  (0.85  in),  y  =  6.4  mm  (0.25  in.),  and 
y  =  -  6.4  mm  ( -  0.25  in),  with  the  origin 
located  at  the  center  of  gravity  of  the  test 
headform.  The  rectangular  volume  has 
no  boundary  along  the  z-axis.  The  x-y- 


z  axes  are  mutually  perpendicular  and 
have  positive  or  negative  designations 
in  accordance  with  the  right-hand  rule 
(see  Figure  5  of  FMVSS  218).  The  origin 
of  the  coordinate  axes  also  is  located  at 
the  center  of  the  moimting  ball  on  the 
supporting  assembly  (see  Figures  6,  7, 
and  8  of  FMVSS  218).  The  x-y-z  axes  of 
the  test  headform  assembly  on  a 
monorail  drop  test  equipment  are 
oriented  as  follows:  From  the  origin,  the 
X-axis  is  horizontal  with  its  positive 
direction  going  toward  and  passing 
through  the  vertical  centerline  of  the 
monorail.  The  positive  z-axis  is 
downward.  The  y-axis  also  is 
horizontal,  and  its  direction  can  be 
decided  by  the  z-  and  x-axes.  using  the 
right-hand  rule. 

(4)  Drop  assembly.  The  mass  of  the 
drop  assembly  (which  is  the  combined 
mass  of  the  instrumented  test  headform 
and  support  assembly,  exclusive  of  the 
test  helmet)  for  the  drop  test  shall  be  5 
±  0.1  kg  (11.0  ±  0.22  lb).  The  mass  of  the 
support  assembly  cannot  exceed  25 
percent  of  the  mass  of  the  total  drop 
assembly.  The  mass  of  the  support 
assembly  is  the  weight  of  the  drop 
assembly-minus  the  weight  of  the 
headform.  ball  clamp,  ball  clamp  bolts, 
and  accelerometer.  The  center  of  gravity 
of  the  headform  shall  be  at  the  center  of 
the  mounting  ball.  The  center  of  gravity 
of  the  combined  test  headform  and 
supporting  assembly  must  meet  FMVSS 
218  S7.1.8  with  any  type  of  guide 
system. 

(5)  Impact  anvils.  Impact  tests  shall  be 
performed  against  three  different  anvils 
as  described  below.  All  of  the  anvils 
shall  be  constructed  of  steel  and  shall  be 
solid  (i.e.,  without  internal  cavities). 

(i)  Flat  Anvil.  The  flat  anvil  shall  have 
a  flat  surface  area  with  an  impact  face 
having  a  minimum  diameter  of  125  mm 
(4.92  in.)  and  shall  be  at  least  24  mm 
(0.94  in.)  thick  (See  Figure  10). 

(ii)  Hemispherical  anvil.  The 
hemispherical  anvil  shall  have  an 
impact  surface  with  a  radius  of  48  ±  1 
mm  (1.89  ±  0.04  in.).  The  profile  of  the 
impact  surface  shall  be  one  half  the 
surface  of  a  sphere  (see  Figure  11). 

(iii)  Curbstone  anvil.  The  curbstone 
anvil  shall  have  two  faces  making  an 
angle  of  105  degrees  and  meeting  along 
a  striking  edge  with  a  radius  of  15  mm 
±  0.5  mm  (0.59  ±  0.02  in.).  The  height 
of  the  curbstone  anvil  shall  not  be  less 
than  50  mm  (1.97  in.),  and  the  length 
shall  not  be  less  than  200  mm  (7.87  in.) 
(see  Figure  12). 

(b)  Test  Procedure — (1)  Instrument 
system  check.  The  system 
instrumentation  shall  be  checked  before 
and  after  each  series  of  tests  (at  least  at 
the  beginning  and  end  of  each  test  day) 
by  dropping  the  spherical  impactor  (seo 
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§  1203.4(o))  onto  the  MEP  (see 
§  1203.4(h)]  at  an  impact  velocity  of  5.44 
m/s  ±  2%  (17.85  ft/s  ±  2%).  Three  such 
impacts,  at  intervals  of  75  ±  15  seconds, 
shall  be  performed  before  and  after  each 
series  of  tests.  The  peak  acceleration 
obtained  during  these  impacts  shall  be 
389  ±  8  g. 

(2)  Impact  sites.  Each  of  helmets  1 
through  4  (one  hehnet  for  each 
conditioning  environment)  shall  be 
impacted  at  four  different  sites,  two 
impacts  on  the  flat  anvil  and  two 
impacts  on  the  hemispherical  anvil.  The 
fifth  helmet  shall  be  impacted  once  on 
the  curbstone  anvil  at  ambient 
condition.  The  center  of  impact  may  be 
on  or  anywhere  above  the  test  line  and 
at  least  one  fifth  of  the  maximum 
circumference  of  the  hehnet  from  any 
prior  impact  center.  Rivets  and  other 
mechanical  fasteners,  vents,  and  any 
other  helmet  feature  within  the  test 
region  shall  be  valid  test  sites. 

(3)  Impact  velocity.  The  helmet  shall 
be  dropped  onto  the  flat  anvil  from  a 
theoretical  drop  height  of  2  meters  (6.56 
ft)  to  achieve  an  impact  velocity  of  6.2 
m/s  ±  2%  (20.34  ft/s  ±  2%).  The  hehnet 
shall  be  dropped  onto  the  hemispherical 
and  curbstone  anvils  from  a  theoretical 
drop  height  of  1.2  meters  (3.94  ft)  to 
achieve  an  impact  velocity  of  4.8  m/s  ± 
2%  (15.75  ft/s  ±  2%).  The  impact 
velocity  shall  be  measured  during  the 
last  40  mm  (1.57  in)  of  free-fall  for  each 
test. 

(4)  Helmet  position.  Prior  to  each  test, 
position  the  helmet  on  the  test  headform 
in  accordance  with  the  HPI.  The  hehnet 
shall  be  secured  so  that  it  does  not  shift 
position  prior  to  impact.  The  hehnet 
retention  system  shall  be  secured  in  a 
manner  that  does  not  interfere  with  free- 
fall  or  impact. 

(5)  Data.  Record  the  jnaximum 
acceleration  in  g's  during  impact  and 
the  time  duration  that  the  acceleration 
is  at  or  above  the  200-g  and  150-g  levels 
on  the  acceleration  waveform. 

Subpart  B-Certification 

§1203.30    PurpoMwidacop*. 

(a)  Purpose.  Section  14(a)  of  the 
Consumer  Product  Safety  Act  (CPSA), 
15  U.S.C.  2063(a),  requires  every 
manufacturer  (including  importers)  and 
private  labeler  of  a  product  which  is 
subject  to  a  consumer  product  safety 
standard  to  issue  a  certificate  that  the 
product  conforms  to  the  applicable 
^    standard,  and  to  base  that  certificate 
J    either  on  a  test  of  each  product  or  on  a 
"reasonable  testing  program."  The 
purpose  of  this  subpart  is  to  establish 
requirements  that  manufacturers  and 
importers  of  bicycle  helmets  subject  to 
the  Safety  Standard  for  Bicycle  Hehnets 


(Subpart  A  of  this  Part  1203),  shall  issue 
certificates  of  compliance  in  the  form 
specified. 

(b)  Scope.  The  provisions  of  this 
subpart  apply  to  all  bicycle  hehnets  that 
are  subject  to  the  requirements  of  the 
Safety  Standard  for  Bicycle  Helmets. 

S  1203.31    Effective  data. 

Any  bicycle  helmet  manufactured 
more  than  1  year  after  publication  of  a 
final  rule  must  meet  the  standard  and 
must  be  certified  as  complying  with  the 
standard  in  accordance  with  this  rule. 

§1203.32    Definitions. 

The  following  definitions  shall  apply 
to  this  subpart: 

(a)  Ma/ju/arturer  means  the 
manufacturer  of  a  hehnet  manufactured 
in  the  United  States  and  the  importer  of 
helmets  manufactured  outside  the 
United  States. 

(b)  Private  labeler  means  an  owner  of 
a  brand  or  trademark  which  is  used  on 
a  bicycle  helmet  subject  to  the  standard 
and  which  is  not  the  brand  or  trademark 
of  the  manufacturer  of  the  bicycle 
helmet,  provided  the  owner  of  the  brand 
or  trademark  caused  or  authorized  the 
bicycle  helmet  to  be  so  labeled  and  the 
brand  or  trademark  of  the  manufacturer 
of  such  bicycle  helmet  does  not  appear 
on  the  label. 

(c)  Production  lot  means  a  quantity  of 
bicycle  helmets  from  which  certain 
bicycle  helmets  are  selected  for  testing 
prior  to  certifying  the  lot.  All  bicycle 
helmets  in  a  lot  must  be  essentially 
identical  in  those  design,  construction, 
and  material  features  which  relate  to  the 
ability  of  a  bicycle  helmet  to  comply 
with  the  standard. 

(d)  Reasonable  testing  program  means 
any  tests  which  are  identical  or 
equivalent  to.  or  more  stringent  than, 
the  tests  defined  in  the  standard  and 
which  are  performed  on  one  or  more 
bicycle  helmets  within  the  production 
lot  for  the  purpose  of  determining 
whether  there  is  reasonable  assurance 
that  all  of  the  bicycle  helmets  in  that  lot 
comply  vfith  the  requirements  of  the 
standard. 

§1203.33    Certification  testing. 

(a)  General.  U.S.  manufacturers  and 
importers  shall  conduct  a  reasonable 
testing  program  to  demonstrate  that 
their  bicycle  hehnets  comply  with  the 
requirements  of  the  standard. 

(b)  Reasonable  testing  program.  This 
paragraph  provides  guidance  for 
establishing  a  reasonable  testing 
program. 

(1)  A  reasonable  testing  program  for 
bicycle  hehnets  is  one  that  provides 
reasonable  assurance  that  all  bicycle 
helmets  manufactured  or  imported 


comply  with  the  standard. 
Manufacturers  and  importers  may 
define  their  own  testing  programs.  Such 
reasonable  testing  programs  may.  at  the 
option  of  manufacturers  and  importers, 
be  conducted  by  an  independent  third 
party  qualified  to  perform  such  testing 
programs.  However,  all  tesUng  programs 
must  be  reasonable,  and  the 
manufacturers  and  importers  are 
responsible  for  insuring  compliance 
with  all  requirements  of  this  standard. 

(2)  To  conduct  a  reasonable  testing 
program,  the  bicycle  helmets  shall  be 
divided  into  production  lots.  Sample 
bicycle  hehnets  from  each  production 
lot  shall  be  tested  in  accordance  with 
the  reasonable  testing  program  to 
provide  a  reasonable  assurance  that  if 
the  bicycle  hehnets  selected  for  testing 
meet  the  standard,  all  bicycle  helmets  in 
the  lot  will  meet  the  standard. 
Whenever  there  is  a  change  in  parts, 
supphers  of  parts,  or  production 
methods  that  could  affect  the  abihty  of 
the  bicycle  hehnet  to  comply  with  the 
requirements  of  the  standard,  the 
manufacturer  shall  establish  a  new 
production  lot  for  testing. 

(3)  The  Commission  will  test  for 
comphance  with  the  standard  by  using 
the  standards  test  procedures.  However, 
a  reasonable  testing  program  may 
include  either  the  tests  prescribed  in  the 
standard  or  any  other  reasonable  test 
procedures  that  assure  comphance  with 
the  standard. 

(4)  If  the  reasonable  testing  program 
shows  that  a  bicycle  helmet  may  not 
comply  with  one  or  more  requirements 
of  the  standard,  no  bicycle  helmet  in  the 
production  lot  can  be  certified  as 
complying  until  all  noncomplying 
bicycle  hehnets  in  the  lot  have  been 
identified  and  destroyed  or  altered  by 
repair,  redesign,  or  use  of  a  different 
material  or  components  to  the  extent 
necessary  to  make  them  conform  to  the 
standard.  The  sale  or  offering  for  sale  of 
bicycle  hehnets  that  do  not  comply  with 
the  standard  is  a  prohibited  act  and  a 
violation  of  section  19(a)  of  the  CPSA 
(15  U.S.C.  2068(a)).  regardless  of 
whether  the  bicycle  hehnet  has  been 
vahdiy  certified. 

§1203.34    Product  certification  and 
labeling  by  manufacturers  (including 
Importers). 

(a)  Fonn  of  permanent  label  of 
certification.  Manufacturers,  as  defined 
in  §  1203.32(a).  which  includes 
importers,  shall  issue  certificates  of 
compliance  for  bicycle  helmets 
manufactured  after  the  effective  date  of 
the  standard  in  the  form  of  a  permanent 
label  which  can  reasonably  be  expected 
to  remain  on  the  bicycle  hehnet  during 
the  entire  period  the  bicycle  helmet  is 
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capable  of  being  used.  Such  labeling 
shall  be  deemed  to  be  a  "certificate"  of 
compliance  as  that  term  is  used  in 
section  14  of  the  CPSA,  15  U.S.C.  2063. 

(b)  Contents  of  certification  label.  The 
certification  labels  required  by  this 
section  shall  clearly  and  legibly  contain 
the  following  information: 

(1)  The  statement  "Complies  with 
CPSC  Safety  Standard  for  Bicycle 
Hejmets  (16  CFR  part  1203)". 

(2)  The  name  of  the  U.S.  manufacturer 
or  importer  responsible  for  issuing  the 
certificate, 

(3)  The  address  of  the  U.S. 
manufacturer  or  importer  responsible 
for  issuing  the  certificate  or,  if  the  name 
of  a  private  labeler  is  on  the  label,  the 
address  of  the  private  labeler, 

(4)  The  name  and  address  of  the 
foreign  manufacturer,  if  the  helmet  was 
manufactured  outside  the  United  States, 

(5)  An  identification  of  the  production 
lot,  and 

(6)  The  month  and  year  the  product 
was  manufactured. 

(c)  Coding.  The  information  required 
by  paragraphs  (b)(4)  through  (6)  of  this 
section  may  be  in  code,  provided  the 
person  or  firm  issuing  the  certificate 
maintains  a  written  record  of  the 
meaning  of  each  symbol  used  in  the 
code,  which  record  shall  be  made 
available  to  the  distributor,  retailer, 
consumer,  and  Commission  upon 
request.  If  a  bicycle  helmet  is 
manufactured  for  sale  by  a  private 
labeler.  and  if  the  name  of  the  private 
labeler  is  on  the  certification  label,  the 
name  of  the  manufacturer  or  importer 
issuing  the  certificate,  and  the  name  and 
address  of  any  foreign  manufacturer, 
may  also  be  in  such  a  code. 

(d)  Placement  of  the  label.  The  label 
required  by  this  section  must  be  affixed 
to  the  bicycle  hehnet.  If  the  label  is  not 
immediately  visible  to  the  ultimate 
purchaser  of  the  bicycle  helmet  prior  to 
purchase  because  of  packaging  or  other 
marketing  practices,  a  second  label  that 
states:  "Complies  with  CPSC  Safety 
Standard  for  Bicycle  Helmets"  must 
appear  on  the  container  or,  if  the 
container  is  not  visible  before  purchase. 
on  the  promotional  material  used  with 
the  sale  of  the  bicycle  helmet. 


(e)  Additional  provisions  for 
importers — (1)  Genera7.  The  importer  of 
any  bicycle  helmet  subject  to  the 
standard  in  subpart  A  of  this  Part  1203 
must  issue  the  certificate  of  compliance 
required  by  section  14(a)  of  the  CPSA 
and  §  1203.34  of  this  subpart.  If  a 
reasonable  testing  program  meeting  the 
requirements  of  this  subpart  has  been 
performed  by  or  for  the  foreign 
manufacturer  of  the  product,  the 
importer  may  rely  in  good  faith  on  such 
tests  to  support  the  certificate  of 
compliance  provided: 

(i)  The  importer  is  a  resident  of  the 
United  States  or  has  a  resident  agent  in 
the  United  States, 

(ii)  The  records  of  such  tests  required 
by  §  1203.41  of  subpart  C  of  this  part  are 
maintained  in  the  United  States,  and 

(iii)  Such  records  are  available  to  the 
Commission  upon  a  request  to  the 
importer. 

(2)  Responsibility  of  importer.  If  the 
importer  relies  on  tests  by  the  foreign 
manufacturer  to  support  the  certificate 
of  compliance,  the  importer  shall 
e.xamiae  the  records  supplied  by  tiie 
manufacturer  to  determine  that  the 
records  of  such  tests  appear  to  comply 
with  §  1203.41  of  subpart  C  of  this  part. 

Subpart  C — Recordkeeping 

§1203.40    Effective  date. 

The  recordkeeping  requirements  in 
this  subpart  are  effective  [insert  date 
that  is  1  year  after  publication  of  the 
final  rule]  and  apply  to  bicycle  helmets 
manufactured  on  or  after  that  date. 

§  1203.41    Recordkeeping  requirements. 

(a)  General.  Ever^  person  issuing 
certificates  of  compliance  for  bicycle 
helmets  subject  to  the  standard  in 
subpart  A  of  this  part  shall  maintain 
written  records  which  show  that  the 
certificates  are  based  on  a  reasonable 
testing  program.  The  records  shall  be 
maintained  for  a  period  of  at  least  3 
years  from  the  date  of  certification  of  the 
last  bicycle  helmet  in  each  production 
Int.  These  records  shall  be  available  to 
any  designated  officer  or  employee  of 
the  Commission  upon  request  in 
accordance  with  section  16(b)  of  the 
CPSA.  15  U.S.C.  2065(b). 


(b)  Contents  of  records.  Complete  test 
records  shall  be  maintained.  Records 
shall  identify  the  bicycle  helmets  tested, 
the  production  lot.  and  the  results  of  the 
tests,  including  the  precise  nature  of  any 
failures,  and  specific  actions  taken  to 
address  any  failures.  An  original  paper 
copy  of  the  test  records  must  be  kept  by 
the  test  laboratory,  on  paper,  with  the 
signatiue  of  the  technician  who 
performed  the  test.  The  test  records 
shall  describe  in  detail  the  tests  that  the 
bicycle  helmets  have  been  subjected  to, 
and  shall  include: 

1.  Manufacturer's  name  and  address. 

2.  Model  and  size  of  each  helmet  ' 
tested. 

3.  Identifying  information  for  each 
helmet  tested,  including  the  production 
lot  for  each  helmet,  and  the 
environmental  condition  under  which 
each  helmet  was  tested. 

4.  Temperatures  in  each  conditioning 
environment,  and  the  relative  humidity 
and  temperature  of  the  laboratory'. 

5.  Parameters  and  results  of  the  test 
for  peripheral  vision  clearance. 

6.  Failures  to  conform  to  any  of  the 
labeling  and  instruction  requirements. 

7.  Performance  impact  results  in 
sequence  stating  the  location  of  impact, 
type  of  anvil  used,  velocity  prior  to 
impact,  maximum  acceleration,  and 
time  durations  that  the  acceleration  is  at 
or  above  the  200-g  and  150-g  levels.     . 

8.  Parameters  and  results  of  the 
positional  stability  test. 

9.  Parameters  and  results  of  the 
dynamic  strength  of  retention  svstem 
test. 

10.  Name  and  location  of  the  test 
laboratorj'. 

11.  Signature  of  the  technician  who 
performed  the  test. 

12.  Date  of  the  test. 

13.  Calibration  test  results. 

(c)  Format  for  records.  The  records 
required  to  be  maintained  by  this 
section  may  be  in  any  appropriate  form 
or  format  that  clearly  provides  the 
required  information. 

Appendix  to  Fart  1203 — Figures 
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Figure  1.  Anatomical  Planes 
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Figure  2.  ISO  Headform-Basic,  Reference, 
and  Median  Planes 
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Figure  3.  Location  of  Reference  Plane 
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Figure  4.  Extent  of  Protection  and  Test  Line  for  Helmets 
Intended  for  Persons  Over  Four  Years  of  Age. 
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Figure  5.  Extent  of  Protection  and  Test  Line  on 
ISO-A  Headform  for  Helmets  Intended 
for  Children  Fours  Years  and  Under. 
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Figure  6.  Field  of  Vision 
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Figure  7.  Typical  Test  Apparatus  for 
Positional  Stability  Test 
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Figure  8.  Apparatus  for  Test  of  Retention  System 
Strength  and  Extention 
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Figure  9.  Typical  Impact  Test  Apparatus 


1 


24  MINIMUM 


T 


Figure  10.  Flat  Anvil 
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Figure  11.  Hemispherical  Anvil 
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Figure  12.  Curbstone  Anvil 
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Dated:  August  9,  1994. 
Sadye  E.  Dunn, 

Secreiary,  Consumer  Product  Soffty 

Commission 

[FR  Doc.  94-19787  Filed  8-12-94;  8:45  am] 

BILUNG  CODE  6355-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRPart35 

[Docket  No.  RM94-7-000] 

Recovery  of  Stranded  Costs  by  Public 
Utilities  and  Transmitting  Utilities 

August  5,  1994. 

AGENCY  :  Federal  Energy  Regulatory 
Commission. 

ACTION  :  Notice  of  proposed  ntle.Tiaking; 
extension  of  time. 

SUMMARY:  On  lune  29.  1TO4,  the  Federal 
Energy  Regulatory  Commission  issued  a 
notice  of  proposed  rulemaking  (59  FR 
35274.  July  11,  1994)  to  establish 
provisions  concerning  the  recovery  of 
wholesale  and  retail  stranded  costs  by 
public  utilities  and  transmitting  utilities 
under  sections  205.  206,  21 1  and  212  of 
the  Federal  Power  Act.  The  Commission 
is  granting  the  request  of  several  persons 
for  an  extension  of  time  for  the  filing  of 
comments  on  the  proposed  rule. 

DATES:  The  time  for  filing  comments  is 
extended  from  Septembers,  1994  to 
December  9,  1994.  The  time  for  filing 
reply  comments  is  extended  from 
Octobt!r  11,  1994  to  Januarj-  23, 1995. 

ADDRESSES:  Office  of  the  Secretary,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATTON  CONTACT: 

James  Douglass,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street. 

N.E.,  Washington.  D.C.  20426,  (202) 

208-2143. 

Linwood  A.  Watson,  Jr., 

Acting  Spcratary: 

[FRDof .  94-19824  Fil.-d  H-U'-94;  H;45  .^m| 

BILUMG  CODE  6717-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
pA-74-93] 
RtN  154S-AS27 

Substantiation  Requirement  for  Certain 
Contributions;  Hearing 

AGENCY:  Internal  Revenue  Ser\-ice  (IRS), 
Treasury. 

ACTION:  Notice  of  public  hea.-ing  on 
proposed  rulemaldng. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  relating  to  the 
substantiation  requirement  for  certain 
charitable  contributions. 
DATES:  The  pubhc  hearing  will  be  held 
on  Thursday,  November  10, 1994. 
beginning  at  10:00  a.m.  Requests  to 
speak  and  outhnes  of  oral  comments 
must  be  received  by  Thursday,  October 
20.  1994. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Ser\  ice 
Auditorium,  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW, 
Washington,  DC.  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
mailed  to  the  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station. 
Attn:  CC:DOM:CORP:T:R  |IA-74-93). 
room  5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(CorporatrO.  (202)  622-6803  (not  a  toll- 
froe  nimiber). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  170(0(8)  of 
the  Internal  Revenue  Code  of  1980.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Fridav,  May  27. 
•1994  (59  FR  27515). 

The  rules  of  §  601 .601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (2G 
C;FR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  proscribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations- 
should  submit  not  later  than  Thursday, 
(3ctober  20, 1994,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
ri-presenting  a  single  entity)  will  Ix- 
limited  In  10  minutes  for  an  oral 


presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answer 
thereto. 

Because  of  controlled  access 
restrictions,  attenders  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outhnes 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 
Cyuthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Assistant  Cknf 
Counsel  (Corporate). 

[FR  Doc  94-19911  Filed  8-12-94;  8:45  am] 
BILUKG  CODE  4630-01-P 


DEPARTMENT  OF  DEFENSE 

Defense  Nuclear  Agency 

32  CFR  Part  318 

PNA  Instruction  5400.11A] 

Defense  Nuclear  Agency  (DNA)  Privacy 
Program 

AGENCY:  Defense  Nuclear  Agency.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  Defense  Nuclear 
Agency  (DNA)  proposes  to  exempt  a 
new  system  of  records,  HDNA  Oil, 
entitled  Inspector  General  Investigation 
Files,  from  certain  provisions  of  5  U  S.C 
552a.  The  exemption  is  intended  to 
increase  the  value  of  the  system  of 
records  for  law  enforcement  purposes, 
to  comply  with  prohibitions  against  the 
disclosure  of  certain  kinds  of 
information,  and  to  protect  the  privacy 
of  individuals  identified  in  the  system 
of  records. 

BATES:  Comments  must  be  receive*!  no 
Infer  than  October  14,  1994,  to  be 
considered  by  the  agency. 
ADDRESSES:  Send  comments  to  the 
General  Counsel,  Defense  Nuclear 
Agency.  6801  Telegraph  Road. 
Alexandria,  VA  22310-3398. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
Sandy  Barker  at  (703)  325-7681. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director, 
Administration  and  Management.  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulator}'  action  ' 
Analysis  of  the  nde  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  Si  00  million  or  more;  docs 
not  (:n..ite  a  serious  inconsistency  or 
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otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  &e  ri^t  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1980. 

The  Director.  Administration  and 
Management.  OfBce  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  s}rstems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act  The 

Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C  552a. 
known  as  the  Privacy  Act  of  1974. 

The  DNA  Inspector  General's  Office 
performs  as  one  of  its  principal 
functions  under  the  Inspector  General 
Act  of  1978.  as  amended  by  the 
Inspector  General  Act  Amendment  of 
1988  (Pub.  L.  95-452,  as  amended,  5 
U.S.C.  App.3)  (IG  Act),  investigations 
into  and  enforcement  actions  concerned 
vtrith  suspected  violations.  The  DNA 
OIG  is  responsible  for  promoting 
economy,  efficiency,  and  efiiectiveness 
in  the  administration  of  DNA  programs 
and  operations  and  to  detect  and 
prevent  fraud,  waste  and  abuse  in  such 
programs  and  operations. 

The  proposal  to  use  the  (k)(2) 
exemption  reflects  recognition  that 
certain  records  in  the  system  may  be 
deemed  to  require  protection  from 
disclosure  in  order  to  protect 
confidential  sources  mentioned  in  the 
files  and  avoid  compromising, 
impeding,  or  interfering  with 
investigative  and  enforcement 
proceedings.  The  system  would  thus  be 
exempt  from  sections  5  U.S.C, 
552a(c)(3);  (d)(1)  through  (d)(4);  (e)(1); 
(e)(4)(G).  (H).  and  (I):  and  (f).  The 
Director  proposes  to  adopt  the 
exemptions  for  the  above  reason. 

List  of  Subjects  in  32  CFR  Part  318 

Privacy. 


Accordingly,  the  Defense  Nuclear 
Agency  proposes  to  revise  32  CFR  part 
318  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  318  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-597.  88  Stat.  1896  (5 
U.S.C.  5S2a) 

2.  Section  318.5  is  revised  as  follows: 

§318.5    Exemptions. 

(a)  Exemption  for  classified  material. 
All  systems  of  records  maintained  by 
the  IJefense  Nuclear  Agency  shall  be 
exempt  under  section  (k)(l)  of  5  U.S.C. 
552a,  to  the  extent  that  the  systems 
contain  any  information  properly 
classified  under  E.O.  12356  and  that  is 
required  by  that  E.O.  to  be  kept  secret 
in  the  interest  of  national  defense  or 
foreign  policy.  This  exemption  is 
applicable  to  parts  of  all  systems  of 
records  including  those  not  otherwise 
specifically  designated  for  exemptions 
herein  which  contain  isolated  items  of 
properly  classified  information. 

(b)  System  identifier  and  name: 
HDNA  007.  Security  Operations. 

(1)  Exemption.  Portions  of  this  system 
of  records  maybe  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3);  (d); 
(e)(4)(G).  (H).  (I):  and  (f). 

(2)  Authority.  5  U.S.C.  552a(k)(5). 

(3)  Reasons.  To  protect  the  identity  of 
a  source  who  furnished  information  to 
the  Government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence,  or.  prior 
to  September  27, 1975,  under  an 
implied  promise  that  identity  of  the 
source  would  be  held  in  confidence. 

(c)  System  identifier  and  name: 
HDNA  Oil,  entitled  Inspector  General 
Investigation  Files. 

(1)  Exemption.  Portions  of  this  system 
of  records  maybe  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3);  (d)(1) 
through  (4);  (e)(1);  (e)(4)(G),  (H).  and  (I); 
and(f). 

(2)  Authority:  5  U.S.C.  552a  (k)(2). 

(3)  Reasons.  From  subsection  (c)(3) 
because  it  will  enable  DNA  to  conduct 
certain  investigations  and  relay  law 
enforcement  information  without 
compromise  of  the  information, 
protection  of  investigative  techniques 
and  efforts  employed,  and  identities  of 
confidential  sources  who  might  not 
otherwise  come  forward  and  who 
furnished  information  under  an  express 
promise  that  the  sources'  identity  would 
be  held  in  confidence  (or  prior  to  the 
effectivft  date  of  the  Act,  under  an 
implied  promise.)  From  subsection 
(d)(1)  through  (d)(4)  and  (f)  because 
providing  access  to  records  of  a  civil 
investi^tion  and  the  right  to  contest  the 
contents  of  those  records  and  force 
changes  to  be  made  to  the  information 


contained  therein  would  seriously 
interfere  with  and  thwart  the  orderly 
and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  vtritnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
and  result  in  the  secreting  of  or  other 
disposition  of  assets  that  would  make 
them  difficult  or  impossible  to  reach  in 
order  to  satisfy  any  Government  claim 
growing  out  of  the  investigation  or 
proceeding.  From  subsection  (e)(1), 
(e)(4)(G).  (H).  and  (I)  because  it  will 
provide  protection  against  notification 
of  in\?festigatory  material  including 
certain  reciprocal  investigations  and 
counterintelligence  information,  which 
might  alert  a  subject  to  the  fact  that  an 
investigation  of  that  individual  is  taking 
place,  and  the  disclosure  of  which 
would  weaken  the  x>n-going       « 
investigation,  reveal  investigatory 
techniques,  and  place  confidential 
informants  in  jeopardy  who  furnished 
information  under  an  express  promise 
that  the  sources'  identity  would  be  held 
in  confidence  (or  prior  to  the  effectiv-e 
date  of  the  Act.  uinder  an  implied 
promise). 

Dated:  July  20. 1994. 


L.  M.  Bynum. 

Alternate  OSD  Federal  Re^ster  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-18910  Filed  8-12-94;  8:45  ami 
BILUNQ  C00€  se(»-e4-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NC-057-1-6412a;  FRL-5004-9] 

Approval  and  Promulgation  of 
Implementation  Plans:  Approval  of 
Revisions  to  the  North  Carolina  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  North 
Carolina  for  the  purpose  of  correcting  - 
names  and  addresses,  correcting  cross- 
references,  adding  a  reference  to  the 
Federal  Register  document  containing 
the  nitrogen  dioxide  (NO2)  increments, 
and  clarifying  the  visible  emissions  and 
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ambient  standards  regulations.  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  tlie 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rational 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  the  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
pehod  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  September  14, 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to: 

Carol  L.  Kemker,  Regulatory  Planning 
and  Development  Section.  Air  Programs 
Branch,  Air.  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
.10365. 

Copies  of  the  material  submitted  hy 
the  NCDEHNR  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agencv, 
401  M  Street,  SW..  Washington,  DC 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
•i0365. 

North  Carohna  Department  of 
Environment.  Health  and  Natural 
Resources.  512  North  Salisbury  Street. 
Raleigh,  North  Carolina  27604" 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  L.  Kemker,  Regulatory-  Planning 
and  Development  Section,  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
.Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
30365,  The  telephone  number  is  404- 
347-2864. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 


Dated:  June  20.  1994. 
J.  Barker, 

Acting  Regional  Administrator 

iFR  Dor.  q4-19844  Filed  a-12-«»4.  8  45  aci| 

BILLING  CODE  6560-«^ 


40  CFR  Parts  124  and  270 
[FRL— 5051-1) 

RCRA  Expanded  Public  Participation 
and  Revisions  to  Combustion 
Permitting  Procedures 

AGENCY:  Environmental  Protection 

Agency  (EP.M. 

ACTION:  Notice  of  proposed  rulemaking, 
reopening  of  comment  period. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  reopening 
the  comment  period  for  the  RCRA 
Expanded  Public  Participation  and 
Revisions  to  Combustion  Permitting 
Procedures  proposed  rule,  which 
appeared  in  the  Federal  Register  on 
June  2,  1994  (see  59  PR  28680).  This 
extension  of  the  comment  period  is 
provided  to  allow  commenters  an 
opportunity  to  finalize  their  review 
efforts  and  responses  to  the  Agency's 
proposed  rulemaking. 
DATES:  EPA  will  accept  public 
comments  on  the  proposed  rule  until 
September  1.  1994.  Comments 
postmarked  after  the  close  of  the 
extended  comment  period  will  be 
stamped  late. 

ADDRESSES:  Written  comments  on  the 
RCRA  Expanded  Public  Participation 
and  Revisions  to  Combustion  Permitting 
Procedures  proposed  rule  should  be 
addressed  to  the  docket  clerk  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  RCRA  Docket  (5305), 
401  M  Street,  SW..  Washington.  DC 
20460.  Commenters  should  send  one 
original  and  two  copies  and  place  the 
docket  number  (F-94-PPCP-FFFFF)  in 
the  comments.  The  docket  is  open  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  for  Federal  holidavs. 
Docket  materials  may  be  reviewed  by 
appointment  by  calling  (202)  260-9327. 
A  maximum  of  100  pages  of  material 
may  be  copied  free  of  charge  from  any 
one  regulator^'  docket.  Additional 
copies  are  SO.  15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  contact  the 
RCRA  Hotline  at  toll  free  1-800-424- 
9346  (in  the  Washington.  DC 
metropolitan  area  at  (703)  412-9810).  or 
Patricia  Burzell  at  (703)  308-8632. 
Office  of  Sohd  Waste  (5303\V).  U.S. 
Environmental  Protection  Agency,  401 
-M  Street  SW..  Washington.  DC  20460. 


SUPP1.EMENTARY  INFORMATION:  On  June  2. 
1994.  EPA  proposed  requirements  for 
p.xpanding  public  participation  in  the 
RCR.\  permitting  process  for  all  tvpes  of 
RCR.-\  faciUties.  and  for  revising 
permitting  procedures  for  RCRA 
combustion  facilities  (see  59  FR  28680 
for  a  detailed  discussion  of  the  proposed 
requirements).  The  original  comment 
period  on  the  proposed  rule  ended 
August  1.  1994. 

On  July  25.  1994.  the  Agency  received 
a  joint  request  from  two  comme.^.ters 
asking  for  an  extension  to  the  comment 
period,  in  order  to  complete  a  thorough 
and  comprehensive  analysis  of  the 
proposal.  EP.^  subsequently  h*  -..(i  from 
several  other  commenters  requebting 
additional  time  to  develop  arid  submij 
their  comments 

EP.A  specificall>  .solicited  public 
comments  on  a  number  of  items  in  the 
proposed  rule,  and  would  like  to  ensure 
that  the  public  has  ample  opportunity  to 
address  these,  and  any  other,  items,  in 
their  comments.  Therefore,  the  Agency 
has  decided  to  reopen  the  comment 
period  on  the  RCRA  Expanded  Public 
Participation  and  Revisions  to 
Co-Tibustion  Permitting  Procedures 
proposed  rule  until  September  1,  1994. 

Dated  .\ugus;  R  1944 
Elliott  P.  Laws, 

A!.>istant  Administrator.  Offict  o^Sc'.d  Waylr 
and  Emergency  We-^po.i.tp 

IFR  Doc.  94-197.59  Filed  6-12-tt4.  ft  4-  a.T.j 

BILUNG  CODE  •6efr-60-M 


40  CFR  Part  268 

[SWH-FRL-^50-8] 

Hazardous  Waste  Management 
System:  Land  Disposal  Restrictions 

AGENCY:  Environmental  ProtPc:tinn 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  approve 
application  for  a  case-by-case  extension 
of  land  disposal  restrictions  effective 
date  and  request  for  comment. 

SUMMARY:  Pursuant  to  Section 
3004(h)(3)  of  the  Resource  Conservation 
and  Recoverv  Act  (RCR.^)  (42  U.S.C. 
6924(h)(3)  and  40  CFR  268.51,  EPA  is 
proposing  to  approve  the  application 
submitted  by  Great  Lakes  Chem.ical 
Corporation  (Great  Lakes),  requesting  an 
extension  of  the  June  30,  1994.  effective 
date  of  the  RCRA  land  disposal 
restrictions  (LDR)  applicable  to 
wastewaters  with  the  hazardous  wastes 
codes  K117,  KII8.  K131,  K132.  and 
F039.  To  be  granted  such  a  request,  the 
applicant  must  demonstrate  that  there  is. 
insufficient  capacity  to  manage  its  waste 
and  that  he  has  entered  into  a  binding 
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contractual  ccmmitineDt  to  construct  or 
otherwise  provide  such  capacity  but  due 
to  circiunstances  beyond  its  control, 
such  capacity  cannot  reasonably  be 
made  available  by  the  effective  date.  If 
this  proposed  action  is  finalized,  Great 
Lakes  will  be  allowed  to  continue  to 
treat,  store,  or  dispose  of  its  K 117,  Kl  18, 
K131,  K132,  and  F039  wastes  as 
currently  practiced,  until  June  30, 1995, 
without  being  subject  to  the  land 
disposal  restrictions  applicable  to  such 
wastes.  If  warranted,  EPA  may  grant  a 
renewal  of  this  extension,  for  up  to  one 
year,  which,  if  requested  and  granted, 
would  extend  the  effective  date  of  the 
LDR  for  these  wastestreams  to,  at  a 
maximiim.  June  30, 1996. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  14, 
1994. 

ADDRESSES:  The  official  record  of  this 
action  is  identified  by  Docket  number 
F-94-GLCP-FFFFF.  The  public  must 
send  an  original  and  two  copies  of  their 
comments  to:  U.S.  Environmental 
Protection  Agency,  RCRA  Information 
Center  (5305),  Room  M2616,  401  M 
Street,  SW,  Washington,  DC  20460. 
Place  the  Docket  Number  F-94-GLCP- 
FFFFF  on  all  copies  of  your  comments. 
Documents  in  the  docket  are  available 
for  viewing  at  this  same  address.  The 
RCRA  Information  Center  is  open  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  for  Federal  hohdays.  The 
public  must  make  an  appointment  to 
review  docket  materials  by  calling  (202) 
260-9327.  Copies  cost  $.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superfund  Hotline,  at  (800)  424- 
9346  (toll-free)  or  (703)  412-9810,  in  the 
Washington,  DC  metropolitan  area.  The 
TDD  Hotline  number  is  (80ii  553-7672. 
Of  (703)  486-3323,  locally.  For 
information  on  specific  aspects  of  this 
notice  contact  William  J.  Kline,  Office  of 
Solid  Waste,  Capacity  Programs  Branch 
(5302WJ,  U.S.  EnvironiT.ental  Protection 
Agencv.  401  M  Street.  S.W.  Washington. 
D.C.  20460.  (703)  308-8440. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Con^essioniil  Mandatf 

Congress  enacted  the  Hazardous  and 
Solid  Waste  Amendments  (HSW.M  of 
1984  to  amend  the  Resource 
Conservation  and  Recover\'  Act  (RCRA). 
to  impose  additional  responsibilities  on 
persons  managing  hazardous  wastes. 
.Among  other  things,  HSWA  required 
EPA  to  develop  regulations  that  would 
impose  restrictions  on  the  land  disposal 
of  hazardous  wastes.  In  particular. 
Sections  3004  (d)  through  (g)  prohibit 
the  land  disposal  nf  certain  hazardous 


wastes  by  specified  dates  in  order  to 
protect  human  health  and  the 
environment  except  that  wastes  that 
meet  treatment  standards  established  by 
EPA  are  not  prohibited  and  may  be  land 
disposed.  Section  3004(m)  requires  EPA 
to  set  "levels  or  methods  of  treatment, 
if  any.  which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized." 

In  developing  such  a  broad  program, 
Congress  recognized  that  adequate 
alternative  treatment,  recovprv.  or 
disposal  capacity  which  is  protective  of 
human  health  and  the  environment  may 
not  be  gvailable  by  the  applicable 
statutory  effective  dates.  Section 
3004^1(1)  authorizes  EPA  to  grant  a 
variacce  (based  on  the  earliest  dates  that 
such  capacity  will  be  available  but  not 
to  exceed  two  years)  from  the  effective 
date  which  would  otherwise  apply  to 
specific  hazardous  wastes.  In  addition, 
under  Section  3004(h)(2).  EPA  is 
authorized  to  grant  an  additional 
extension  of  the  applicable  deadline  on 
a  case-by-case  basis  for  up  to  one  year. 
Such  an  extension  is  renev.able  once  for 
up  to  one  additional  year. 

On  November  7,  1986,  EPA  published 
a  final  rule  (51  FR  40572)  establishing 
the  regulatory  framev.'ork  to  implement 
the  land  disposal  restrictions  program, 
including  the  procedures  for  submitting 
case-by-case  extension  applications. 

On  August  18.  1992,  EPA  published  a 
final  rule  (57  FH  37194,  37252). 
establishing  treatment  standards  under 
the  land  disposal  restrictions  (LDR) 
program  for  certain  hazardous  wastes 
listed  after  November  8,  1984,  including 
the  following: 

1.  Kll7-\Vastewaters  from  the  reactor 
vent  gas  scrubber  in  the  production  of 
ethylene  dibromide  via  the  bromination 
ot  ethvlenc. 

2.  Kll8-Spent  adsorbent  .solids  from 
the  purification  of  EDB  produced  bv 
bromination  of  ethylene. 

3.  Kl31-Wastevvater  from  the  reactor 
and  acid  drver  from  the  production  of 
methyl  bromide. 

4.  Kr32-Spent  adsorbent  and 
wastewater  separator  solids  from  the 
production  of  methyl  bromide. 

Because  of  a  determination  that 
available  treatment;  recovery,  or 
disposal  (TRD)  capacity  did  not  exist  at 
that  time  for  wastewaters  K117.  K118, 
K131,  and  K132  that  are  underground 
injected.  EPA  granted  a  two-year 
national  capacity  variance  for  these 
wastes.  The  variance  expired  on  June 
30.  1994.  • 


B.  Summary  of  Application 

The  Great  Lakes  facility,  located  in  El 
Dorado,  Arkansas,  uses  extracted 
bromine  from  brine-bearing 
groundwater  formations  in  the  El 
Dorado,  Arkansas  area  to  produce 
bromine  and  brominated  specialty 
chemicals.  This  case-by-case  LDR 
extension  application  addresses  effluent 
from  the  on-site  process  water  treatment 
plant  (PWTP)  and  ground  water 
treatment  plant  (GWTP)  that  currently  is 
disposed  in  Class  I  underground 
injection  wells  at  this  facility. 
Wastewaters  (K117,  K131)  recovered  as 
a  result  of  ongoing  corrective  action,  at 
a  rate  of  up  to  100  gallons  per  minute, 
and  leachate  {K118,  K132}  that  is 
currently  recovered,  at  a  rate  of  up  to  1 0 
gallons  per  minute,  from  two  closed  on- 
site  landfills,  are  treated  in  the  GWTP. 
Effluent  from  the  GWTP  is  piped  to  xhf. 
PWTP  where  it  is  mixed  with 
approximately  233  gallonsper  minute  of 
wastewater  from  production  processes 
(K131).  for  equalization  and 
neutralization.  The  more  than  500.000 
g.illons  per  day  of  effluent  that  is 
generated  from  the  PWTP  for 
subsequent  management  by 
underground  injection  constitutes  the 
full  volume  of  wastes  for  which  an 
extension  of  the  LDR  effective  date  is 
sought  by  Great  Lakes. ' 

Great  Lakes  states  in  its  application 
that  the  effluent  waste  stream  being 
disposed  by  underground  injection  will 
meet  the  applicable  BDAT  standards  if 
the  leachate  is  treated  separately.  Great 
Lakes  has  evaluated  numerous 
treatment  processes  to  determine  which 
one  will  meet  the  BDAT  standards; 
based  on  this  evaluation.  Great  Lakes 
has  concluded  that  conventional 
wastewater  treatment  technology  cannot 
be  used  due  to  the  complex  chemistry 
posed  by  the  presence  of  organic  and 
inorganic  brominated  compounds  in  the 
leachate.  As  such.  Great  Lakes  is 
proposing  to  construct  a  treatment  . 
system  using  ozonation  technology,  in 
conjunction  with  air  stripping  and 
carbon  adsorption,  to  treat  the  le.ic hates 
to  applicable  BDAT  treatment 


'  Iniier  40  CFR  261 .3  !a)!2)(iv).  the  was'.p  uxU-i. 
ihaiapp'y  to  this  effiuent  are  K117,  KllB,  KlJl. 
and  K132.  However,  the  mixture  will  a!s«  be  fubiei  i 
to  the  treat-Tient  standards  for  F039,  since  thci  if  a 
component  of  the  mixture.  See  268.41(b).  In 
paniciilar.  treatment  standards  for  KllSand  K)  j2 
were  promulgated  in  the  LDR  Phase  1  rule 
published  on  August  18. 1992.  Since  leachate  iru.„ 
the  land  disposal  of  more  than  one  waste  code  is 
cousidered  multisource  leachate  (F039).  thp 
Ifachaie  generated  at  Great  Lakes  is  con«idered 
?"039  ar.d  thf  treat.Tient  standards  for  F039  appiy.  • 
In  addition,  multisource  leachate  that  is  dpri\e<j 
soIpK  from  newly  idetitiHed  wastes  (such  as  fm.T-, 
KllBand  K132  o:;!v)  is  considered  a  new!\. 
irriil  rVr!  WASte. 
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standards,  prior  to  their  continued 
disposal  in  onsite  Class  I  undei^round 
injection  wells.  This  treatment  system  is 
expected  to  be  completed  and 
functional  within  121  days  of  receiving 
approval  from  the  Arkansas  Department 
of  Pollution  Control  and  Ecology 
(ADPCE)  to  construct  the  treatment 
system. 

In  addition  to  constructing  a 
treatment  system  to  treat  the  leachaies 
to  BOAT  standards.  Great  Lakes  also 
considered  segregating  the  leachates  and 
sending  it  off-site  for  treatment  and 
disposal  as  an  interim  measure  to 
manage  its  leachates  during  the 
construction  of  the  proposed  treatment 
system.  As  discussed  below,  although 
there  is  insufficient  off-site  commercial 
treatment  capacity  to  treat  the  more  than 
500.000  gallons  per  day  of  waste  for 
which  Great  Lakes  is  requesting  a  case- 
by-case  extension,  there  is  enough 
capacity  to  manage  the  segregated 
leachates  component  of  the  wastes,  i.e.. 
approximately  14,000  gallons  per  day. 

However,  in  order  to  use  the  available 
off-site  commercial  capacity  to  treat  its 
leachates.  Great  Lakes  would  need  to 
construct  a  transfer  facility  to  enable  the 
loading  of  the  leachates  onto  trucks  for 
off-site  transport.  Great  Lakes  applied 
for  a  permit  modificaaon  to  the  ADPCE 
for  the  construction  of  an  interim 
transfer  facility  on  May  10.  1994.  The 
ADPCE  determined  that  a  permit 
modification  was  necessary  because  the 
transfer  facility  requires  the  use  of  a 
filtration  system  (a  type  of  hazardous 
waste  treatment).  It  is  unclear  at  present 
how  much  time  it  will  take  for  ADPCE 
to  approve  the  permit  modification  and 
for  Great  Lakes  to  construct  the  transfer 
facility,  upon  receixing  approval  of  the 
permit  modification.  Q'A  believes, 
based  on  past  experience,  that  the 
permit  modification  approval  process 
and  facility  construction  will  take 
between  several  months  and  six  months. 

In  the  process  of  evaluating  the  Great 
Lakes  case-by-case  extension 
application.  EPA  considered  several 
options.  One  option  was  simply  to 
propose  to  approve  the  case-by-case 
extension,  until  June  30. 1995.  to  allow 
Great  Lakes  to  continue  disposing  of 
these  wastes  by  on-site  underground 
injection  imtil  the  proposed  treatment 
system  is  constructed  and  brought  on- 
line in  Spring  1995.  Another  option 
considered  by  EPA  was  to  propose  a 
case-by-case  extension,  for  a  period  of 
time  less  than  one  year,  to  allow  Great 
Lakes  the  time  to  receive  approval  for 
and  to  construct  a  transfer  facility  to 
send  that  portion  of  the  more  than 
500.000  gallons  per  day  of  wastes 
(including  the  leachates)  being 
generated  for  which  off-site  treatment 


capacity  is  available,  i.e..  between 
298.000  to  385.000  gallons  per  day  of 
capacity.  A  third  option,  given  the 
availability  of  off-site  treatment 
capacity,  was  to  propose  to  approve  the 
case-by-case  extension,  for  a  limited 
period  of  time  —perhaps  six  months.— 
to  allow  the  continued  injection  of  the 
wastes  until  Great  Lakes  received 
approval  for  and  constructed  the 
necessary  transfer  facility  to  send  the 
leachates  portion  of  the  waste  stream  to 
off-site  treatment  and  disposal. 

As  discussed  below,  EP,'\  is 
convinced  of  Great  Lakes'  commitment 
to  construct  and  operate  a  treatment 
system  to  treat  the  leachates  to  BOAT 
standards  prior  to  underground 
injection.  Indeed,  Great  Lakes  plans  to 
proceed  with  the  construction  of  the 
treatment  system  whether  or  not  a 
transfer  facility  is  provided  to 
temporarily  send  these  wastes  to  off-site 
treatment/disposal.  Permit  modification 
approval  and  construction  of  a  transfer 
fdcility  may  take  as  much  or  nearly  as 
much  time  as  would  permit  approval 
and  construction  of  the  proposed 
treatment  system.  Thus,  the  interim 
transfer  facility  would  likely  onlv  need 
to  be  used  for  a  very  short  period  of 
time,  if  at  all.  until  the  proposed 
treatment  svstem  is  brought  on-line  in 
early  1995  As  such,  EPA  believes  the 
most  reasonable,  desirable,  and  efficient 
use  of  all  concerned  parties  resources 
would  best  be  focused  on  bringing  Great 
Lakes"  proposed  treatment  system  on- 
line as  soon  as  possible.  With  this  in 
mind.  EPA  is  proposing  the  option  of 
considering  the  Great  Lakes  case-by-case 
extension  application  based  on  the  need 
to  allow  the  construction  of  the 
proposed  treatment  svstem. 

EPA  invites  public'comment  on  thf» 
proposed  option  as  well  as  the  other 
options  described  above. 

C.  Applicant's  Demonstrations  Under  40 
CFR  268.5  for  Case-by-Case  Extension 

Case-by-case  extension  applications 
must  satisfv  the  requirements  outlined 
in  40  CFR  268.5.  Great  Lakes  must 
address  each  of  the  following  seven 
demonstrations  of  40  CFR  268.5(a)(1)- 
(7): 

Section  263.5(a)lll.  The  applicant  has 
made  a  good-faith  effort  to  locate  and 
contract  with  treatment,  recovery,  or 
disposal  facilities  nationwide  to  manage 
its  waste  in  accordance  with  the 
effective  date  of  the  applicable 
restriction  (i.e..  June  20,  1994). 

Great  Lakes  aiked  ten  hazardous 
waste  management  facilities  located 
throughout  the  nation  whether  they 
could  treat  the  waste  for  which  the  case- 
by-case  extension  is  being  requested.  Of 
these  ten  facilities,  five  facilities 


indicated  they  had  some  available 
capacity  to  treat  the  waste,  the  Chemical 
Waste  Management.  Inc.  facilities  in 
Corpus  Christi,  Texas  and  Vickery. 
Ohio,  the  Gibraltar  Chemical  Resources 
facility  in  Winona,  Texas,  the  GNI 
Group.  Inc.  facility  in  Deer  Park.  Texas 
and  Rollins  Environmental  Services  in 
Bayou  Sorrel.  Louisiana.  The  facilities 
indicated  they,  collectivelv.  had 
between  298.000  to  385.000  gallons  per 
day  of  available  treatment  capacity. 
Thus,  there  may  be  enough  available 
treatment  capacity  to  manage 
approximately  two-thirds  of  the  more 
than  500,000  gallons  per  day  of  waste 
being  generated  by  Great  Lakes,  for 
which  a  case-by-case  extension  is  being 
requested. 

While  there  apparently  is  tredtment 
capacity  available  to  manage  a 
significant  portion  of  this  waste  Great 
Lakes  noted  that  there  ai-e  puu-    idl  risks 
to  human  health  and  the  en\  in.  jnent 
resulting  from  the  transportation  of 
these  hazardous  wastes.  Great  Lakes 
would  have  to  transport  the  rest.-icted 
waste  to  a  number  of  different  treatment 
facilities  by  truck  or  railcar.  the  closest 
of  which  is  180  miles  away  Great  Lakes 
estimates  that  between  300.000  and 
385.000  gallons  of  waste  per  day  would 
require  over  75  tnickloads  per  dav  or 
one  truckload  approximately  even-  20 
minutes. 

.Although  off-site  treatment  capacity  is 
available  to  treat  a  portion  of  Great     ' 
Lakes'  wastewaters,  the  construction 
and  permitting  of  transfer  facilities  is 
also  needed  to  use  this  capacity  Great 
Lakes  states  that  it  would  take  between 
several  months  and  six  months  to 
construct  loading,  unloading,  and 
handling  equipment  to  enable  this  waste 
to  be  transported  off-site,  once  necessary 
permits  are  approved,  a  significant  but 
unknown  amount  of  time  would  be 
needed  to  permit  such  facihties.  It 
should  also  be  noted  that  even  if  this 
waste  were  shipped  off-site  for 
treatment.  Great  Lakes  would  stili  need 
a  case-by-case  extension  for  the 
remainder  of  the  waste  for  which  no  • 
treatment  capacity  is  available. 

Hence,  EPA  believes  it  is  reasonable 
to  conclude,  under  §26a.5(a)(lj,  that, 
because  of  a  lack  of  existing  transfer 
facihties  at  this  facility  and  the  time 
needed  to  permit  and  construct  such 
facilities.  Great  Lakes  is  unable  to  locate 
and  contract  for  adequate,  alternative 
treatment  capacity  for  the  off-site 
management  of  its  waste. ^  EPA  beUeves 
that  an  equal  or  perhaps  even  less 


'  As  discussed  preiiousA .  the  A^iency  «1m> 
conside.'ed  an  option  of  limiting  the  case-by 
t.he  leachate  generated  from  the  on-site  iandnUs. 
Sffc  Section  B  for  discu«.sior.. 
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amount  of  time  may  be  necessary  to 
construct  the  proposed  treatment  system 
and  obtain  the  necessary  permit 
modifications  as  it  would  take  for  Great 
Lakes  to  construct  facilities  to  transport 
these  wastewaters  to  off-site  treatment. 
EPA  agrees  that  the  limitations  faced  by 
Great  Lakes  in  using  the  limited 
available  treatment  capacity  to  treat  the 
wastes  generated  at  its  El  Dorado, 
Arkansas  facility  provide  an  adequate 
basis  to  fulfill  the  requirements  of  this 
demonstration.  EPA  is  specifically 
interested  in  receiving  comments-on 
this  proposed  application  of  the 
§2B8.5(a)(l)  standard. 

Section  268.5la)(2).  The  applicant  has 
entered  into  a  binding  contractual 
commitment  to  construct  or  otheru-ise 
provide  alternative  treatment,  recover\-, 
or  disposal  capacity  that  meets  the 
treatment  standards  specified  in  40  CFR 
Part  268,  subpart  D  or,  where  treatment 
.  standards  have  not  been  specified,  such 
treatment,  recovery,  or  disposal  capacity 
is  protective  of  human  health  and  the 
environment. 

Great  Lakes  plans  to  construct  a 
treatment  system,  using  ozonation  in 
conjunction  with  air  stripping  and 
carbon  adsorption,  at  its  El  Dorado, 
Arkansas  facility  to  treat  the  subject 
wastes  to  meet  BDAT  standards.  To 
support  its  demonstration  of  a  binding 
contractual  commitment  to  construct 
the  treatment  system.  Great  Lakes  has 
provided  EPA  with  the  following 
documentation: 

•  Corporate  approval  of  funds  to 
purchase  and  construct  the  proposed 
treatment  system  at  the  El  Dorado, 
Arkansas  faciUty  to  treat  the  wastes  to 
BDAT  standards. 

•  Purchase  Orders  for  equipment. 

•  A  copy  of  the  contract  oetween 
Great  Lakes  and  Milam  Construction 
Company,  as  the  general  contractor,  for 
the  installation  of  equipment  and  the 
construction  of  the  treatment  system. 

Great  Lakes  has  also  provided  data 
showing  that  its  proposed  treatment 
system  will  be  capable  of  providing  the 
necessary  treatment  to  meet  the 
applicable  BDAT  standards  for  these 
waste  codes.  Great  Lakes  wrill  employ 
air  stripping,  ozonation,  and  carbon 
adsorption  units  to  remove  listed 
organic  constituents  to  applicable  BDAT 
limits. 

EPA  recently  proposed  to  list  certain 
2,4.6-tribromophenol  (TBP)  wastes  as 
hazardous  waste  and  to  add  these 
wastes  to  the  list  of  hazardous 
constituents  in  Appendix  VIII  of  40  CFR 
Part  261  (see  59  PR  24530,  May  11, 
1994).  These  wastes  also  are  generated 
at  the  Great  Lakes  El  Dorado  facility  and 
the  proposed  hazardous  waste  listing  of 
TBP,  if  finalized,  would  require  that 


Great-  Lakes  eventually  treat  these 
wastes  to  BDAT  (not  yet  specified).  In 
any  case.  Great  Lakes  has  stated  that  it 
anticipates  that  its  proposed  treatment 
system  will  effectively  treat  TBP  at  such 
time  that  treatment  of  TBP  is  required. 
(EPA  is  investigating  what  BDAT  levels 
for  TBP  would  ensure  that  any  treated 
discharge  would  not  be  expected  to 
bave-Bny  significant  aquatic  effects.) 
Because  the  treatment  levels  for  TBP 
have  not  yet  been  established  by  the 
Agency,  it  is  impossible  to  determine  if 
the  proposed  treatment  system  will 
meet  such  requirements.  However,  the 
Agenpy  u-ill  expect  Great  Lakes  to 
modif\'  the  treatment  system  if 
necessary  to  meet  TBP  treatment 
standards  when  and  if  such  standards 
are  sat. 

EPA  believes,  as  evidenced  by  the 
progress  made  by  Great  Lakes  towards 
the  construction  of  this  wastewater 
treatment  facihty,  that  it  is  fully 
committed  to  and  aggressively  pursuing 
construction  of  the  necessary  on-site 
treatment  capacity.  EPA  is  convinced 
that  Great  Lakes  is  making  a  good-faith 
effort  to  construct  a  treatment  unit  that 
will  treat  the  K117,  K118,  K131,  K132, 
and  P039  wastes  generated  at  its  El 
Dorado,  Arkansas  facility  to  BDAT 
standards.  EPA  believes  Great  Lakes  has 
provided  the  necessary  documentation 
to  meet  the  requirements  of  this 
demonstration. 

Section  268.5(a)(3).  Due  to 
circumstances  beyond  the  applicant's 
control,  such  alternative  capacity  cannot 
reasonably  be  made  available  by  the 
applicable  effective  date.  This  " 
demonstration  may  include  a  showing 
that  the  technical  and  practical 
difficulties  associated  with  providing 
the  alternative  capacity  \\ill  result  in  the 
capacity  not  being  available  by  the 
applicable  effective  date. 

Great  Lakes  initiated  a  no-migration 
petition,  under  40  CFR  268.6,  for  its 
existing  injection  wells  in  1988.  Despite 
extensive  modeling  and  surveying,  and 
considerable  discussion  by  Great  Lakes 
with  EPA,  unresolved  issues  have 
delaNtd  final  action  on  the  no-migration 
petition.  Finally,  in  1993,  Great  Lakes 
concluded  that  its  no-migration  petition 
V.  ould  not  be  granted  prior  to  the 
impending  land  disposal  restrictions 
effetdve  date. 

Concurrently.  Great  Lakes  had  been 
evaluating  various  treatment 
technologies,  including  steam  stripping, 
carbon  adsorption,  biological 
degradation,  catalytic  destruction,  and 
membrane  separation  to  treat  their 
wastes.  In  fact,  a  previous  case-by-case 
extension  application  by  Great  Lakes, 
submitted  prior  and  rendered  moot  bv 
Ll'A's  issuance  of  a  national  capacity 


variance,  was  based  on  the  proposed 
installation  of  a  steam  stripper. 
Subsequently,  for  various  reasons,  Great 
Lakes  determined  that  steam  stripping 
was  not  as  feasible  a  treatment 
alternative  as  initially  thought.  Great 
Lakes'  inabihty  to  get  approval  for  its 
no-migration  petition  coupled  with  the 
difficulties  encountered  in  identifying  a 
feasible  treatment  process  caused  Great 
Lakes  to  accelerate,  further  its  research 
into  a  treatment  process  that  would 
achieve  BDAT.  The  system  being 
proposed  by  Great  Lakes,  i.e.,  an 
ozonation  treatment  system 
supplemented  with  air  stripping  and  an 
activated  carbon  adsorption  system,  was 
determined  by  Great  Lakes  to  be  the 
appropriate  technology  to  achieve 
applicable  BDAT  treatment  standards. 

Based  on  the  above,  EPA  believes  that 
Great  Lakes  has  made  a  good-faith  effort 
to  provide  treatment  capacity  by  the 
effective  date.  Great  Lakes  has 
aggressively  pursued  thetievelopment 
of  technology  capable  of  treating  their 
wastes  to  BDAT  standards.  EPA  believes 
Great  Lakes  has  acted  in  good  faith  to 
provide  the  necessary  treatment 
capacity  but  that  such  capacity  could 
not  reasonably  be  made  available  by 
June  30, 1994",  the  effective  date  of  the 
land  disposal  restriction  for  these 
wastes.  As  such,  EPA  befieves  this 
demonstration  of  non-availability  of 
capacity,  due  to  circumstances  beyond 
the  applicant's  control,  is  adequate  for 
tlie  purposes  of  §  268.5(a)(3). 

Section  268.5(a)(4).  The  capacity 
being  constructed  or  otherwise  provided 
by  the  appHcant  will  be  sufficient  to 
manage  the  entire  quantity  of  waste  That 
is  the  subject  of  the  application. 

Great  Lakes,  in  its  apphcation,  states 
til  at  the  treatment  system  to  be 
constructed  will  have  sufficient  capacity 
to  adequately  treat  the  leachate 
wastestreams  generated  by  the  El 
Dorado,  Arkansas  facihty.  The  air 
stripping/ozonation/carbon  adsorption 
system  to  be  constructed  at  Great  Lakes' 
El  Dorado,  Arkansas  facility  has  a 
design  capacity  of  28,800  gallons  per 
day  (20  gallons  per  minute)  and  thus 
has  adequate  capacity  to  treat  the 
leachates,  generated  at  a  rate  of  up  to  10 
gallons/minute,  prior  to  it  being 
managed  by  underground  injection.  As 
such,  the  planned  treatment  system  is 
expected  to  have  sufficient  treatment 
capacity.  EPA  believes  that  Great  Lakes 
has  adequately  demonstrated  that  the 
treatment  unit  to  be  constructed  will 
provide  the  necessary  treatment 
capacity  to  ensure  that  the  entire 
quantity  of  these  leachates  for  which 
Great  Lakes  is  requesting  a  case-by-case 
extension  will  meet  applicable  BDAT 
standards. 
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Section  268.5(a)(5).  The  applicant 
pro\1des  a  detailed  schedule  for 
obtaining  operating  and  construction 
permits  or  an  outline  of  how  and  when 
alternative  capacity  will  be  available. 

Great  Lakes  has  provided  EPA  with  a 
detailed  schedule  for  the  construction 
and  permitting  of  the  treatment  svstem 
to  be  constructed  at  its  El  Dorado'. 
Arkansas  facihty.  Although  Great  Lakes 
had  planned  to  begin  construction  of  the 
treatment  system  in  March  1994.  final 
approval  of  required  State  permits  still 
is  pending.  Great  Lakes  expects  that 
construction  of  the  treatment  svstem 
u-ill-take  121  days  from  when  ADFCE 
approves  construction  and  that  within 
210  days  of  beginning  construction,  the 
treatment  system  will  begin  normal 
operation.  EPA  believes  that  Great  Lakes 
has  provided  the  necessarj-  construction 
and  permitting  milestones  for  bringing 
its  treatment  system  on-line  and 
therefore  meets  the  requirements  of  this 
,  demonstration. 

Section  268.5(a)(6).  The  apphcant  has 
arranged  for  adequate  capacity-  to 
manage  its  waste  during  an  extension, 
and  has  documented  the  location  of  all 
sites  at  which  the  waste  will  be 
managed. 

Great  Lakes  will  continue  to  inject 
these  wastes  into  the  on-site  Class  I 
wells  it  has  been  using  for  this  purpose. 
Great  Lakes  has  indicated  that  these 
wells  will  have  the  necessarv-  capacity 
available  to  manage  these  wastes  during 
the  extension,  if  approved.  To  provide 
even  more  assurance  of  adequate 
capacity.  Great  Lakes  is  pursuing  a 
process  wastewater  minimization 
program  to  reduce  the  load  on  the 
PVVTP  and  thus  the  quantity  of  waste 
needing  underground  injection.  Two 
new  Class  I  wells  in  a  different  and 
deeper  geological  formation  (the 
Hosston  Formation)  are  also  plarmed. 
EPA  believes  that  this  documentation 
satisfies  §  268.5(a)(6).      - 

Section  268.5(a)(7).  Any  waste 
managed  in  a  siu^ace  impoundment  or 
landfill  during  the  extension  period  will 
meet  the  requirements  of  40  CFR 
268.5(h)(2). 

The  subject  wastes  are  hard-piped 
directly  to  the  on-site  Class  I  injection 
wells.  As  such,  Great  Lakes  will  not  be 
using  any  surface  impoundments  or 


landfills  to  manage  this  waste  during 
the  extension  period. 

n.  Consultation  With  State 

In  accordance  with  40  CFR  268.5(e). 
EPA  consulted  with  the  State  of 
Arkansas  (Arkansas  Department  of 
Pollution  Control  and  Ecology)  to 
determine  if  the  State  had  any 
permitting,  enforcement,  or  other 
concerns  regarding  this  respective 
facihty  that  EPA  should  take  into 
consideration  in  deciding  to  grant  or 
deny  Great  Lakes'  appUcation  for  a  case- 
by-case  extension  of  the  LDR  effective 
date.  No  such  concerns  were  identified 
by  the  State  of  Arkansas. 

III.  EPA's  Proposed  Action 

For  the  reasons  discussed  above.  EPA 
beheves-that  Great  Lakes  has  made  and 
is  continuing  to  make  a  good-faith  effort 
towards  providing  sufficient  and 
appropriate  treatment  capacitv  for  the 
Kn7.  K118.  K131,  K132.  and'F039 
wastes  that  are  the  subject  of  its  case-bv- 
case  appUcation.  Therefore.  EPA  is 
proposing  to  grant  an  extension,  until 
no  later  than  June  30.  1995.  of  the  land 
disposal  restrictions  effective  date  for 
these  wastes  generated  at  the  El  Dorado. 
Arkansas  facility.  If  the  extension  is 
granted,  these  wastes  could  continue  to 
be  managed  in  the  manner  that  they  are 
currently  handled  until  no  later  than 
June  30.  1995  (unless  the  extension  is 
renewed  for  up  to  one  additional  year, 
in  which  case  the  extension  would 
expire  no  later  than  June  30, 1996). 
while  the  proposed  treatment  svstem  is 
being  constructed. 

Great  Lakes  applied  for  an  extention 
of  the  LDR  effective  date  until  June  30. 
1995.  Depending  on  the  time  needed  to 
permit  and  start-up  the  system,  a  full 
one-year  period  may  not  "be  needed.  It 
is  possible  that  Great  Lakes  will 
complete  process  shakedown  and  also 
receive  the  permits  necessary  to  put  the 
treatment  system  into  routine  operation 
in  less  time.  EPA  is  proposing  to  grant 
a  case-by-case  extension  of  the  LDR 
effective  date  for  the  K117.  Kll8.  K131. 
K132.  and  F039  wastes  generated  at 
Great  Lakes'  El  Dorado.  Arkansas 
facihty  for  a  period  of  up  to  June  30. 
1995.  Nonetheless.  EPA  shares  Great 
Lakes'  desire  to  have  the  treatment 
system  become  fully  operational  as  soon 


as  possible.  As  such.  EPA  is  proposing 
to  grant  the  extension  with  the 
understanding  that  Great  Lakes  w  ould 
put  the  treatment  system  into  routine 
operation  as  soon  as  feasible.  The 
e.xtension  would  expire  at  such  time  the 
treatment  system  becomes  fully 
operational  and  permitted.  Under  any 
circumstances,  this  proposed  case-by- 
case  extension  would  expire  no  later 
than  June  30.  1995. 

After  an  apphcant  has  been  granted  a 
case-by-case  extension,  he  must 
inunediately  notif>-  EPA  of  any  change 
in  the  demonstrations  made  in  the 
petition  (40  CFR  268.5(f)).  He  must  also 
submit  progress  reports  at  specified 
internals  that  describe  the  progress 
being  made  towards  obtaining  adequate 
alternative  capacity,  identify  anv  delay 
or  possible  delay  in  developing  the 
capacity,  and  describe  the  mitigating 
actions  being  taken  in  response  to  the 
event  (40  CFR  268.5(g)).  EPA  is 
proposing  that  Great  Lakes  submit 
monthly  progress  reports. 

EPA  seeks  pubUc  comment  regarding 
the  appropriateness  of  the  approach  in 
which  the  extension  is  approved  with 
the  understanding  that  Great  Lakes  will 
bring  the  proposed  treatment  svstem  on- 
hne  as  soon  as  feasible,  as  would  be 
evidenced  in  the  proposed  monthly 
progress  reports. 

The  extension,  if  approved,  will 
require  that  the  facilitv  make  a  good- 
faith  effort  to  meet  the'  schedule  for 
completion.  Should  the  faciUty  not 
make  a  good  faith  effort,  or  should  the 
Agency  (or  State)  deny  or  revoke  any 
required  permit,  conditions  certified  in 
the  appUcation  change,  or  should  the 
faciUty  violates  any  law  or  regulations 
implemented  by  EPA,  the  Agency  will 
consider  taking  action  to  terminate  the 
extension.  (Sections  1006,  2002(a). 
3001.  and  3004  of  the  SoUd  Waste 
Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recover\' 
Act  of  1976,  as  amended  (42  U.S.C. ' 
6905.  6912(a).  6921.  and  6924)). 

Dated:  July  28.  1994. 
Peter  Robertson, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
|FR  Doc.  94-19e90  Filed  8-12-94:  8:45  airj 

MLUMQ  COOC  WeO-Sfr-P 


41746 


Notices 


Federal  Register 

Vol.  59.  No.  156 

Monday,  August  15,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
propmed  rules  that  are  appicable  to  the 
public.  Notices  of  hearings  and  irrvestigations. 
committee  meetings,  agency  decisions  and 
ruiings.  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerKy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

,    DOC  has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
the  following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  General  License  G-Temp: 
Special  Requirements. 

Agency  Form  Number  None  but 
requirement  is  found  at  Section 
771.22(b)(8)(ii)  and  (d)(4)  of  the  Export 
Administration  Regulations. 

OMB  Approval  Number:  0694-0029. 

Type  of  nequest:  Extension  of  the 
expiration  date  of  a  ciirrently  approved 
collection. 

Burden:  3  hours. 

Number  of  Respondents:  8. 

Avg.  Hours  Per  Response:  25  minutes. 

Needs  and  Uses:  News  media 
personnel,  who  can  take  sophisticated 
equipment  and  software  to  any 
destination,  are  required  to  provide  a 
packing  list  when  they  are  traveling  to 
certain  destinations.  This  information  is 
used  to  spot  check  to  assure  that  the  G- 
TEMP  is  being  used  properly.  Also,  a  G- 
TEMP  exporter  must  send  BXA  an 
explanatory  letter  if  commodities 
shipped  must  be  detained  abroad 
beyond  the  12  month  limit.  The 
information  is  used  to  determine 
whether  or  not  an  extension  should  be 
granted. 

Affec'.ed  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 
-    Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340.  Room  10202,  New 
Executive  Office  Building.  Washington, 
D.C.  20503. 

Agertcy:  Bureau  of  Export 
Administration  (BXA). 


Title:  Report  of  Commodities 
Returned  After  Temporary  Export  to 
Formerly  COCOM  Proscribed  Countries. 

Agency  Form  Number:  None  but 
requirement  is  found  at  Section 
772.8(c)(2)  of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0030. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  52  hours. 

Number  of  Respondents^lOO. 

Avg.  Hours  Per  Response:  30  minutes 
for  reporting  requirement  and  2  minutes 
for  recordkeeping. 

Needs  and  Uses:  There  are  times 
when  exporters  want  to  export  an  item 
on  a  temporary  basis  in  order  to  display, 
demonstrate,  or  use  for  testing  purposes. 
Although  the  Export  Administration 
Regulations  contain  a  provision  for  a 
General  License  G-TEMP,  not  all  items 
qualify  for  this  license.  When  a  general 
license  cannot  be  used,  an  exporter 
must  apply  for  a  vaUdated  license. 
When  items  are  returned  under  the 
license,  certain  information  must  be 
reported  to  BXA.  This  information  is 
used  by  BXA  to  ensure  that  temporarily 
exported  commodities  are  not  diverted 
for  impwtjper  uses. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion  and 
recordkeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arubuckle, 
(202)  395-7340,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC.  20503. 

AgeiKy:  Bureau  of  Export 
Administration  (BXA). 

Title:  Application  for  Duplicate  " 
License. 

Agency  Form  Number:  None  hut 
requirement  is  found  at  Section  772.10 
of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0031. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burcten.-42  hours. 

Number  of  Respondents:  156. 

Avg.  Hours  Per  Response:  15  minutes 
for  reporting  and  1  minute  for  the 
recordkeeping  requirement. 
'    Needs  and  Uses:  When  an  export 
license  has  been  lost  or  destroyed. 


exporters  can  obtain  a  duplicate  Jicense 
by  submitting  certain  information  Id 
BXA.  The  information  pyrovidedis  used 
to  identify  the  license  so  that  a 
duplicate  license  can  be  issued. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

Agency:  Bureau  of  E)q)ort 
Administration  (BXA). 

Title:  Disclosure  of  Shipment  Which 
Should  Have  Been  Made  Under  a 
Validated  License. 

Agency  Form  Number:  None  but 
requirement  can  be  found  at  Section  - 
772.7(b)  of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0032. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  10  hoiu^. 

Number  of  Respondents:  10. 

Avg.  Hours  Per  Response:  One, 

Needs  and  Uses:  On  occasion  an 
exporter  may  discover  that  a  commodity 
or  technical  data  was  shipped  without 
obtaining  the  required  export  license. 
Exporters  must  report  to  BXA  when  the 
mistake  of  shipping  is  discovered  before 
possible  prosecution  by  the  government 
is  begun. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340.  Room  10202.  New 
Executive  Office  Building/Washington. 
D.C.  20503. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Requests  for  Special  Priorities 
Assistance. 

Agency  Form  Number:  BXA-999  — 
provision  contained  within  Section 
700.50(c)  of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0057. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  900  hours. 

Number  of  Respondents:  1 .800. 
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Avg.  Hours  I'ttr  liesponse:  30  minutes. 
Needs  and  Uses:  The  U.S.  must  have 
the  capability  to  rapidly  mobilize  its 
resources  in  the  interest  of  national 
.  security  and.  thus,  the  Defense  Priorities 
Allocation  System  (DPAS)  was 
developed.  Under  DPAS.  contractors 
may  request  special  treatment  when 
placing  orders  with  suppliers  to  obtain 
,  timely  delivery  of  products  or  materials 
for  national  defense,  energy,  and  other 
emergency  programs.  However,  from 
time-to-time  contractors  encounter 
problems  in  obtaining  needed  items. 
Contractors  provide  information  on 
BXA  Form-999  so  that  the  appropriate 
federal  agency  can  help  resolve  it. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  busrness<!S 
or  organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation :  Requ i red  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340.  Room  10202.  New 
E.xecutive  Office  Building.  Washington 
D.C.  20503. 

Agency:  International  Trade 
Administration. 

Title:  Export  Assistance  Request. 
Agency  Form  Number:  ITA-736P. 
OMB  Approval  Number  0625-0205. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  940  hours. 
Number  of  Respondents:  1 8.800. 
Avg.  Hours  Per  Response:  3  minutes. 
Needs  and  Uses:  VTA  has  adopted  a 
cnanagement  strategy  to  target  export 
assistance  efforts  to  the  infrequent 
exporter.  Program  emphasis  is  placed  on 
specialized  counseling  adapted  to  the 
needs  and  objects  of  the  clients.  Each 
District  Office  uses  the  form  as  a  pre- 
screcning  device  to  help  the  staff 
detf^rniine  the  level  of  assistance  niuHied 
l)y  walk-in  clientele,  unsolicited 
telephone  requests  for  information  or 
assistance,  or  self-addressed  mailers 
ivlien  included  in  District  Office- 
sponsored  trade  promotion  kits.  This 
information  enables  the  Trade 
Specialists  to  act  on  behalf  of  the 
company  to  either  initiate  a  client 
relationship  or  refer  the  company  to  an 
iippropriate  source. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businps,ses 
or  organizations. 

Frequency:  On  occasioii. 
Respondent's  Obligation:  Volunt.'rv. 
OMB  Desk  Officer:  Don  Arbuc:kle,  ' 
(202)  482-3271,  Room  10202,  New 
Executive  Office  Building,  Washington 
DC.  20503. 

Agency:  National  Oceanic;  and 
Atmospheric  Administration  (\'0.\A). 
Title:  Foreign  Fishing  Rerulatinns. 


Agency  Form  Number:  None  but 
requirements  are  found  at  50  CFR,  Part 
fill. 

OMB  Approval  Number:  0t»48-O07,"). 
Tt7>e  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approvcid 
collection. 
Burc/en.- 1,291  hours. 
Number  of  Respondents:  120  with  an 
average  of  36  responses  per  respondent 
each  year. 

Avg.  Hours  Per  Response:  Varies 
depending  on  the  requirement  but 
ranges  between  6  minutes  and  1  hour 
Needs  and  Uses:  NOAA  has  issued 
regulations  governing  foreign  fishing 
within  the  U.S.  exclusive  economic 
zone.  While  foreign  fishing  has 
essentially  been  eliminated  from  U.S. 
waters,  there  are  certain  activities  that 
require  foreign  fishmg  vessels  to  report, 
including  radio  messages  on  vessel 
locations  and  operations  and  weekly 
reports.  This  information  is  used  by  the 
Coast  Guard  for  enforcement  purposes 
Affected  Public:  Businesses  or  other 
for-profit  institutions. 
Frequency:  On  occasion,  weekly. 
Respondent's  Obligation:  Mandators 
OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340,  Room  10202,  New 
Executive  Office  Building.  Washington 
D.C. 20503. 

Agency:  National 
Telecommunications  and  Information 
Administration  tNTIA). 

Title:  Public  Telecommunications 
Facilities  Program  Grant  Application. 
Agency  Form  Number:  None  assigned. 
OMB  Approval  Number:  0660-0003, 
Type  of  Request:  Revision  of  a 
ciirrentiv  approved  collection. 
Burden:  56,250  hours. 
Number  of  Respondents:  450. 
Avg.  Hours  Per  Response:  125. 
Needs  and  Uses:  The  Public 
Broadcasting  Act  authorizes  grants  to  br' 
awarded  for  the  planning  and 
construction  of  public 
telecommunications  facilities.  The 
mformation  provided  through  the  grant 
applicntit)n  is  used  by  NTIA  to 
comparatively  evaluate  the  proposi^d 
projects  and  make  grant  award 
liecrisions. 

Affeclt^d  Public:  ,State  or  local 
governments,  non-profit  institntioi.s. 
Frequency:  Annually. 
Respondent's  Obligation:  RequirtHl  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Timothv  R.  Faiii. 
(202)  305-7231.  Room  10202,  New 
Executive  Office  Building.  Washington. 
DC.  20.503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  bv 
calling  or  writing  Crtirald  Tache.  DOC: 
Fo.T.is  Cl(!iirancc  Officer.  (202)  482- 
.3171.  Depiirtmriit  tif  Cojr.nu-rce.  Romii 


5327.  14th  and  Constitution  Avenue. 
N.W..  Washington.  DC.  20230. 

Written  comments  and 
r(^commendations  for  the  propoM?d 
information  collections  should  be  sent 
to  the  appropriate  Desk  Officer  listed 
above. 

Dated:  August  <J.  19f»4 
Gerald  Tache. 

Dcfyartmrntnl  Forms  Charann-  Offirtrr.  Offuir 

of  Majiagrmrnt  and  Organuation 

IFR  Doc.  94-19931  Filed  «-12-?M.  «  •;-,  .,:ii! 

BILUNG  CODE  3S1&-CW-F 


International  Trade  Administration 

U.S.-Canada  Free-Trade  Agreement, 
Article  1904  Binational  Panel  Reviews: 
Decision  of  the  Exti-aordinary 
Challenge  Committee 

agency:  NAFTA  Secretari.it.  I  riited 
States  Section,  International  Tnide 
Administration.  Department  of 
Commerce. 

ACTION;  Notice  of.Decisitm  of  the 
Extraordinary  Challenge  Conimitti-t' 
respecting  Softwood  Lumber  I'rodni  ts 
from  Canada.  Secretariat  File  No.  ECC- 
94-1904-OlUSA. 

SUMMARY:  On  August  3.  1^(94.  the 
E.xtraordinan,'  Challenge  Committee 
(ECC)  in  review  of  the  binational  pune! 
decision  in  the  panel  review  of  the 
affirmative  countervailing  duty 
determination  made  by  the  Internation.il 
Trade  Administration,  disnisst^d  the 
request  for  an  extraordinar    challengi- 
for  failure  to  meet  the  standards  of  an 
extraordinar\'  challenge  set  fo.-th  in  FT.\ 
Article  1904!l3.  The  ECC  orde.'ed  that 
the  Binational  Panel's  Mav  6.  1993  and 
Dt!cember  17,  1993  Decisions  n-viewing 
the  International  Trade  .Administration's 
affirmative  countervailing  duty 
determination  and  redetermination  on 
remand  shall  remain  in  effect.  The 
Binational  Panel's  Order  .MTirming  tli.- 
Det(>rmination  on  Romand  dated 
February  23,  1994  was  affirmed. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Sec Tetar\',  \AFT.\  Secrt^tariat,  Suite 
2061.  14th  and  Constitution  .\veniie, 
Washington.  DC.  202:10.  (202)  482- 
54'^«. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  thf!  L'nited  States-Canad.i  Fret;- 
Trade  Agreement  ('.AgrcH'mt'nt') 
establishes  a  mechani.'-ni  to  replace 
domitstic  jmiicial  review  cif  final 
determinaticms  in  antidum{)ing  and 
countervailing  duty  cascis  involving 
imports  from  the  other  c:ountrv  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
R<  view  is  filfd.  a  panel  is  est.iblished  to 
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act  in  place  of  national  courts  to  review 
expeditiously  the  final  detennination  to 
determine  whether  it  confonns  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904.13  of  the 
Agreement,  where  a  Party  alleges  that  a 
binational  panel  has  seriously  departed 
from  a  fundamental  rule  of  procedure, 
has  manifestly  exceeded  its  powers, 
authority  or  jurisdiction  or  that  a 
member  of  the  pane)  has  materially 
violated  the  Code  of  Ckmduct 
established  pursuant  to  Article  1910, 
and  further  alleges  that  any  of  these 
actions  have  materially  affected  the 
panel's  decision  and  threaten  the 
integrity  of  the  panel  review  process, 
that  Party  may  request  that  an 
Extraordinary  Challenge  Committee  be 
established  under  the  procedure  set  out 
in  Annex  1904.13  of  the  Agreement. 

Under  Annex  1904.13  ofthe 
Agreement,  the  Government  of  the 
United  States  and  the  Government  of 
-Canada  established  Rules  of  Procedure 
for  Article  1904  Extraordinary  Challenge 
Committees  ("ECC  Rules").  These  ECC 
Rules  were  published  in  the  Federal 
Register  on  December  30, 1988  (53  PR 
53222).  These  Rules  were  amended  in 
the  Federal  Register  on  February  8, 
1994  (59  FR  5910).  The  ECC  Rules  give 
effect  to  the  provisions  of  Chapter 
Nineteen  of  the  Agreement  with  respect 
to  Extraordinary  Challenge  Committee 
proceedings  conducted  pursuant  to 
Article  1904  of  the  Agreement.  The  ECC 
Rules  are  intended  to  result  in  decisions 
typically  within  30  days  after  the 
establishment  of  the  Extraordinary 
Challenge  Committee.  The 
Extraordinary  Challenge  Committee 
proceeding  in  this  matter  was 
conducted  in  accordance  with  these 
ECC  Rules. 

Background 

On  April  6.  1994.  the  United  States 
Trade  Representative  filed  a  Request  for 
an  Extraordinary  Challenge  Committee 
on  behalf  of  the  United  States 
Government  in  its  capacity  as  a  Party  to 
the  United  States-Canada  Free-Trade 
Agreement,  with  the  United  States 
Secretary  of  the  NAFTA  Secretariat. 
Four  specific  counts  were  contained  in 
the  Request.  (1)  The  U.S.  Government 
alleged  that  two  of  the  Binational 
Panelists  maintained  relationships  or 
engaged  in  activities  creating  the 
appearance  of  partiality  or  bias  or,  in  the 
case  of  one  of  the  panelists,  constituting 
a  serious  conflict  of  interest.  Further, 
contrary  to  the  Binational  Panel  Rules  of 
Conduct,  the  two  Panelists  did  not 
disclose  this  information  before  joining 
the  Panel  or,  in  certain  instances,  as  the 


information  came  to  light  during  the 
Panel  review;  (2)  The  U.S.  Government 
alleged  that  the  Panel,  in  its  May  6, 1993 
detennination,  manifestly  exceeded  its 
power,  authority,  and  jurisdiction  by 
failing  to  apply  the  appropriate  standard 
of  review  and  general  legal  principles 
that  a  coiul  of  the  United  States  would 
apply  when  it  ruled  that  Commerce 
must  determine  that  the  preferential 
treatment  in  timber  pricing  led  to  an 
increased  output  of  Iirniber;  (3)  In  its 
December  17, 1993  decision  analyzing 
Commorce's  determination  that 
provincial  stiun{>age  programs  in  fact 
benefit  b  specific  industry  or  group  of 
industries,  the  Majority  manifestly 
exceeded  its  power,  authority,  or 
jurisdiction  by  failing  to  apply  the 
appropriate  standard  of  review  and  by 
seriously  misapprehending  the  U.S. 
substantive  law  it  was  required  to  apply; 
and  (4)  Finally,  the  U.S.  Government 
alleged-that  for  reasons  similar  to  the 
case  of  stumpage,  the  Majority 
manifestly  exceeded  its  powers, 
authority,  and  jurisdiction  in  its  finding 
concerning  whether  B.C's  log  expert 
restriction  were  "specific"  under  U.S. 
countervailing  duty  law. 

ECC  Decision 

The  Extraordinary  Challenge 
Committee  issued  its  Memorandum. 
Opinions  and  Order  on  August  3, 1994. 
Each  Committee  Member  wrote  a 
separate  opinion,  two  affirming  the 
Binational  Panel's  decisions  and  one 
dissenting.  The  Order  dismissed  the 
ECC  Request  for  failure  to  meet  other 
standards  for  an  extraordinary 
challenge.  The  Order  also  affirmed  the 
Binational  Panel's  decisions  and  order 
Affirming  the  Detennination  on  remand. 

Dated:  August  8,  1994. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  94-19928  Filed  8-12-94;  8:45  ami 
BILLING  QODE  3S10-CT-M 


U.S.-Canada  Free-Trade  Agreement, 
Article  1904  Binational  Panel  Reviews: 
Completion  of  Extraordinary  Challenge 

AGENCY:  NAFTA  Secretariat.  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Completion  of  the 
Extraondinary  Challenge  Committee 
Review  of  the  binational  panel  review  of 
the  affirmative  countervailing  duty 
determination  made  by  the  International 
Trade  Administration,  respecting 
Softwood  Lumber  Products  from 
Canada,  Secretariat  File  No.  ECC-94- 
1904-01  USA. 


SUMMARY:  Pursuant  to  CFTA  Rule  66  of 
the  Rules  of  Procedure  for  Article  1904 
Extraordinary  Challenge  Onnmittees, 
and  the  Extraordinary  Challenge 
Conynittee  Memorandum  Opinions  and 
Order  dated  August  3, 1994,  the 
Extraordinary  Challenge  Committee 
Review  of  the  binational  panel  review 
described  above  was  completed 
effective  on  August  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  ' 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230.  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  By  a 
decision  dated  August  3, 1994,  the 
Extraordinary  Challenge  Committee  in 
Secretariat  File  No.  ECC-94-1904- 
OlUSA,  dismissed  the  request  for  an 
extraordinary  challenge  of  the 
Binational  Panel's  May  6, 1993  and 
December  17, 1993  Memoranda  Opinion 
and  Order  for  failure  to  meet  the 
standards  of  an  extraordinary  challenge 
set  forth  in  FTA  Article  1904.13.  The 
Committee  ordered  that  the  Binational 
Panel's  Memoranda  Opinion  and  Orders 
shall  remain  in  effect  and  affirmed  the 
Orders  ofthe  Panel  dated  May  6, 1993, 
and  December  17, 1993  and  February 
23,  1994.  Pursuant  to  Rules  66  &  67,  the 
Committee  members  are  discharged 
from  their  duties  effective  August  4, 
1994,  the  day  after  the  decision 
affirming  the  panel  decision. 

Dated:  August  8. 1994. 
James  R.  Holbein, 

United  States  Secretary  NAFTA  Secretariat. 
|FR  Dix;.  94-19929  Filed  8-12-94  8:45  ami 
BILLING  COOE  3S10-GT-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews:  Completion  of 
Binational  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Completion  of  the 
Binational  Panel  Review  of  the 
affirmative  countervailing  duty 
determination  made  by  the  International 
Trade  Administration,  respecting 
Softwood  Lumber  Products  from 
Canada,  Secretariat  File  No.  USA-92- 
1904-01. 

SUMMARY:  Pursuant  to  CFTA  Rule  81  of 
the  Rules  of  Procedure  for  Article  1904,  ■ 
and  the  Extraordinary  Challenge 
Committee  Memorandum  Opinion  and 
Order  dated  August  3, 1994,  the 
Binational  Panel  Review  of  the  subject 
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described  above  was  completed  on 
August  4. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061, 14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-S438. 

SUPPI^MaiTARV  INFORMATION:  By  a 
decision  dated  August  3. 1994.  the 
Extraordinary  Challenge  Committee  in 
Secretariat  File  No.  ECC-94-1904- 
OIUSA,  dismissed  the  request  for  an 
extraordinary  challenge  of  the 
Binational  Panel's  May  6. 1993  and 
December  17. 1993  Memoranda  Opinion 
and  Orders  for  failure  to  meet  the 
standards  of  an  extraordinary  challenge 
set  forth  in  FTA  Article  1904.13.  The 
Committee  ordered  that  the  Binational 
Panel's  Memoranda  Opinion  and  Orders 
shall  remain  in  effect  and  affirmed  the 
Orders  of  the  Panel  dated  May  6. 1993. 
December  17. 1993  and  February  23. 
1994.  Pursuant  to  Rule  85  of  the  Rules 
of  Procedure  for  Article  1904.  the  Panel 
members  are  discharged  from  their 
duties  effective  August  4, 1994.  the  day 
after  the  decision  affirming  the  panel 
decision. 

Dated:  August  8. 1994. 
Fames  R.  Hotttem. 

UnHed  States  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  94-19969  Filed  &-12-94:  8:45  an>| 
BILUNG  CODE  3S10-GT-M 


Minority  Business  Developroent 
Agency 

Business  Development  Center 
Applications;  State  of  Alaska 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 

ACTION:  Cancellation  of  notice. 

SUMMARY:  This  notice  cancels  the 
advertisement  as  it  appeared  in  the  May 
17.  1994.  issue  for  the  Minority 
Business  Development  Agency  (MBDA) 
announcement  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC  in 
the  State  of  Alaska  Geographic  Service 
Area. 

CLOSING  DATE:  The  closing  date  for 
submitting  an  application  was  June  24. 
1994. 

ADDRESSES:  San  Francisco  Regional 
Office,  Minority  Business  Development 
Agency.  U.S.  Department  of  Commerce. 
221  Main  Street.  Suite  1280.  San 
Francisco,  California  94105.  415/744- 
3001. 

FOR  FURTHER  WFORMATJON  CONTACT: 


Steven  Saho,  Business  Development 
Clerk,  San  Francisco  Regional  Office  at 
415/744-3001. 

SUPPLEMENTARY  INFORMATION:  Questions 
concerning  the  preceding  information 
can  be  obtained  by  contacting  the  San 
Francisco  Regional  Office. 
11.800     Minority  Business  Development 
(Catalog  of  Federal  Domestic  AssistancH) 

Dated:  August  9,  1994. 
Melda  Cabrera. 

Regional  Director.  San  Francixo  Reniona! 
Office.  * 

IFR  Doc.  94-19913  Filed  &-12-94;  8:45  am| 

BILUNG  CODE  3S10-21-M 


Native  American  Business 
Development  Center  Apptications: 
Cherokee 

AGENCY:  Minority  Business 
Development  Agency. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C  1512.  the 
Minority  Business  Development  Agenc>' 
(MBDA)  is  soliciting  compjetitive 
applications  for  its  Native  American 
Business  Development  Center  (NABDC). 

The  purpose  of  the  NABDC  is  to 
provide  integrated  business 
development  services  to  Native 
American  entrepreneurs.  The  award 
number  of  the  NABEX:  will  be  04-10- 
95001-01. 

DATES:  The  closing  date  for  applications 
is  September  23,  1994.  Applications 
must  be  received  on  or  before 
September  23.  1994.  Anticipcrted 
processing  time  of  this  award  is  120 
days. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Atlanta  Regional 
Office,  401  W.  Peachtree  Street,  NW.. 
Suite  1715,  Atlanta,  Georgia  30308- 
3516. 

A  pre-application  conference  will  be 
held  on  September  7,  1994  at  9:00  a.m. 
at  the  Atlanta  Regional  Office. 
FOR  FimnCR  INFORMATION  CONTACT: 
Robert  Henderson.  Acting  Regional 
Director,  at  404/730-3300. 
SUPPLEMENTARY  INFORMATION:  The 
funding  instrument  for  this  project  will 
be  a  cooperative  agreement.  Contingent 
up<Mi  the  availability  of  Federal  funds, 
the  cost  of  performance  for  the  first 
budget  period  January  1. 1995  to 
December  1, 1995,  is  estimated  at 
S197.825.  The  total  Federal  amount  is 
$197,825  and  is  composed  of  $193,000 
plus  the  Audit  Fee  amount  of  S4,825. 

Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations. 


state  and  local  go>-enuncnts.  American 
Indian  tribes  and  educational 
institutions.  Applications  will  be 
evaluated  on  the  following  criteria:  the 
experience  and  capabilities  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
the  business  community  in  general  and. 
specifically,  the  special  needs  of  Native 
American  businesses,  individuals  and 
organizations  {45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
appUcaUon  (25  points);  and  the  firm's 
estimated  cost  for  providing  su(.h 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category'  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  hkely  to 
^rther  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory' 
performance  under  prior  Federal  awards 
may  resuh  in  an  application  not  being 
considered  for  funding.  The  applicant 
with  the  highest  point  score  wiii  not 
necessarily  receive  the  award. 

If  an  application  is  selected  for 
funding,  MBDA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  MBDA. 

Executive  Order  12372, 
'  Intergovernmental  Review  of  Federal 
Programs."  is  not  applicable  to  t'lis 
program.  Federal  funds  for  this  project 
include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
The  collection  of  information 
requirements  for  this  project  have  hecn 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  assigned  OMB 
control  number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  appbcable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  /Icf/Wt/es— Applicants  arc 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  thry 
do  so  solely  at  the  risk  of  not  tjeing 
reimbursed  by  the  CTOvrrnmenf. 
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Notwithstanding  any  verba!  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  activities. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
Hnancial  assistance  awards. 

Delinquient  Federal  Debts — No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  leasl  onfrpayment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  cooperative  agreement  in 
whole  or  in  part  at  any  time  before  the 
date  of  completion  whenever  it  is 
determined  that  the  award  recipient  has 
filled  to  comply  with  the  conditions  of 
the  cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactor\' 
performance  of  the  NABDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
bf*  deemed  illegal  an  punishable  by  law. 

False  Statements — A  false  statement 
on  an  applic.  lion  tor  Federal  financial 
assistance  is  grounds  for  denial  or 
t'^rmination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— AU 
primary  applicants  must  submit  a 
competed  Form  CD-511.  "Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Fart  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 


Dnxg-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreempnis.  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgpge  limit  for  affected  prtjgraiDS. 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF.-LLL,  "Disclosure  of  Lobbying 
Activities."  as  required  undor  1 5  CFR 
Part  2«,  Appendix  B. 

Loivpr  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspan.sion,  Ineligibility  and  Voluntary 
Exclusion-Lower.Tier  Covered 
Transections  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrocipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Indirect  Costs — The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100%  of 
the  total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
loss. 

Buy  American-Mode  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.801  Native  American  Program 


(Catalog  of  Federal  Domestic  Assislanf  v) 

Dated:  August  9,  1994. 
Mel  A.  Jackson, 

Federal  Register  Liaison  Officer.  Minority 

Business  Development  Agency. 

[FR  Dor".  94-19847  Filed  8-12-94;  8:45  a.'iij 

BiLUNG  CODE  3S10-21P-M 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080294A]  '       . 

Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  application  to  modify 
permit  no.  835  (P250D). 

SUMMARY:  Notice  is  hereby  given  that 
the  Washington  Department  of  Wildlife. 
Marine  Mammal  Institute,  7801  Phillips 
Road,  SW.,  Tacoma,  WA  98498,  the 
National  Marine  Fisheries  Service, 
National  Marine  Mammal  Laboratory. 
7600  Sand  Point  Way,  NE.,  BIN  C15700 
Building  1,  Seattle,  WA  98115-0070. 
and  the  Oregon  Department  of  Fish  and 
Wildlife,  Marine  Region,  Marine 
Science  Drive,  Building  3,  Newport,  OK 
97365,  have  requested  a  modincation  to 
permit  No.  835. 

ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
roview  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Sprinp. 
MD  20910  (301/713-2289); 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221);  and 

Director,  Northwest  Region,  NMFS, 
NOAA,  7600  Sand  Point  Way,  NE.,  BIN 
C15700,  Seattle,  WA  98115  (206/526- 
6150). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA, 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
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SUPPtaHBITARY  MFOfMATION:  The 

subject  modification  to  permit  No.  835, 
issued  on  April  27, 1993  (58  FR  26288). 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C  1361  et  seq.)  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222). 

Permit  No.  835  authorizes  the  permit 
holder  for  the  inadvertent  harassment  of 
harbor  seals  (Phoca  vitulim),  California 
sea  lions  [Zalophus  califomianus), 
Steller  sea  lions  lEiunetopias  jubatus). 
and  elephant  seals  [Mirounga 
angustirostris)  incidental  to  the  conduct 
of  aerial,  ground,  and  boat  siuveys.  The 
holders  are  also  authorized  to  capture, 
mark,  tag,  brand,  and  sample  harbor 
seals. 

The  permit  holders  now  seek 
authorization  to  mark  and  tag  up  to  50 
male  CaUfomia  sea  lions  annually,  and 
to  capture,  mark,  brand,  tag.  and  release 
up  to  150  male  California  sea  lions 
annually,  of  which  up  to  50  would  be 
instrumented  with  radio/satellite  tags  or 
time-depth  recorders  (TDRs).  The 
applicants  estimate  that  up  to  1.000 
additional  sea  lions  may  be  disturbed 
annually,  incidental  to  the  proposed 
activities. 

Dated:  August  8. 1994. 
William  W.  Fox.  Jr.,  ' 

Director.  Office  of  Protected  Resources. 

Nalionol  Marine  Fisheries  Service. 

[FR  Doc.  94-19856  Filed  »-12-94;  8:45  am) 

BILLING  CODE  3$t»-22-F 


Office  of  Globaf  Programs;  Committee 
on  Emrfronment  and  Natural 
Resources  Private  Enterprise- 
Government  Intaractions  (PEGI)  Tasit 
Group;  Meeting 

agency:  Office  of  Global  Programs, 
NOAA,  Commerce. 
ACTION:  Notice  of  second  aimual  PEGI 
roundtable  conference  on  private  sector- 
government  interactions  entitled 
"Avoidance  Technologies: 
Environmentally  Conscious 
Engineering". 

SUINMARV:  Pursuant  to  the  Federal 
Adviswy  Committee  Act.  the  Committee 
on  Environment  and  Natural  Resources, 
Private  Sector-Goveminent  Interactions 
Task  group,  announces  a  confamice. 

On  Septembo-  7  and  8, 1994,  the 
conference  will  focus  on  potential 
technology  transfer  collaborations 
involving  «Dvironinenlal  technologies. 


Sessims  will  be  held  addressing 
"Liquid  CcHitamination  from  Mining". 
"Energy  Efficiency  and  Waste 
Minimization",  "Green  Technologies  for 
Pest  Control",  "Water  Conservation", 
and  "Monitoring  and  Reducing 
Exposures  to  Hazardous  Substances- 
New  Approaches  and  Emef]ging 
Technologies".  On  September  9, 1994.  a 
separate  discussion  will  iBt>yide  an 
opportunity  for  public  input  to  a  series 
of  environmental  technology  strategy 
papers. 

The  executive  directors,  managers, 
and  other  officials  of  private  sector 
alliances,  consortia,  coalitions,  or  other 
groups  representing  sections  of  the 
private  sector  are  among  those  who  may 
be  interested  in  participation. 
DATES:  The  Conferer»ce  will  be  held 
September  7-9. 1994.  Registration  for 
the  Conference  is  due  by  August  26, 
1994. 

ADDRESSES:  The  Conference  will  be  held 
at  theRamada  Renaissance  Hotel,  13869 
Park  Center  Road,  Hemdon.  Virginia. 

Registration  forms  may  be  obtained 
from  and  returned  to:  Ms.  Linda  Greczy. 
USDA.  Global  Change  Program  Office. 
1621  N.  Kent  Street,  Room  60LL, 
Arlington,  Virginia  22209,  TEL:  (703) 
235-9018  or  FAX:  (703)  235-9046. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Ms.  Linda  Greczy.  703-235-9018. 

Dated:  August  9. 1994. 
J.  Miduel  Han, 

Director,  NO/lA.  Office  of  Global  Prugrrtms. 
IFR  Doc  94-19930  Filed  8-12-94:  8:45  am) 
BILUNO  CODE  3StO-12-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Notice  of  Delegation  of  Authority  to 
Transmit  the  Annuat  Report  to 
Congresa  on  the  SCErtus  of  the  HartMr 
Maintenance  Trust  Fund 

AGENCY:  U.S.  Army  Corps  of  Engineers, . 
DOD. 

ACTION:  Notice. 


SUMMARY:  This  notice  is  to  inform  the 
general  public  that  the  President  of  the 
United  States  has  delegated  the 
authority  to  transmit  to  the  appropriate 
Chairmen  of  the  House  and  Senate 
Committees,  beginning  with  the  fiscal 
year  1993  report,  the  Annual  Report  to 
Congress  on  the  status  of  the  Harbor 
Maintenance  Trust  Fund 
ADDRESSES:  Office  of  the  Chief  of 
Engineers.  ATTN:  CECW-AA.  20 
Massachusetts  Ave..  NW..  Washington. 
DC.  20314-1000. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Du Wayne  A.  Koch.  Office  of  Policy. 
(202)  272-0120.  FAX  (202)  272-8839. 
SUPPLEMEWTARV  INFORMATION:  The 
Harbor  Maintenance  Fee  was  authorized 
under  Sections  1401  and  1402  of  the 
Water  Resources  Development  Act  of 
1986.  Pnbhc  Law  99-662.  This  law 
imposed  a  0.04  percent  fee  on  the  value 
of  commercial  cargo  loaded  (exports  and 
domestic  cargo)  or  unloaded  (imports)  at 
ports  which  have  had  Federal    . 
expenditures  made  on  their  behalf  by 
the  US.  Army  Corps  of  Engineers  since 
1977.  Section  11214  of  the  Omnibus 
Budget  Reconcihation  Act  of  1990, 
Public  Law  101-580,  increased  the 
Harbor  Maintenance  Fee  to  0.125 
percent,  whidi  went  into  effect  on 
January  1. 1991.  Harbor  Maintenance 
Trust  Fund  monies  are  used  to  recover 
up  to  100  percent  of  the  Corps  eligible 
Operation  and  Maintenance 
expenditures  for  the  maintenance  of 
commercial  harbors  and  channels. 

Section  330  of  the  Omnibus  Budget 
Reconciliation  Act  of  1992.  Public  Law 
102-580.  requires  that  the  President 
provide  an  Annual  Report  to  Congress 
on  the  Status  of  the  Trust  Fund.  The 
release  of  this  report  is  in  compliance 
vdth  this  legislation.  This  notice 
informs  the  public  that  the  President 
has  del^at«l  this  authority  to  the 
Secretary  of  Defense.  The  public  is 
further  notified  that  the  Secretary  of 
Defense  has  delegated  this  authority  to 
the  Secretary  of  the  Army,  and  it  is  the 
intention  of  the  Secretary  to  further 
delegate  this  to  the  Assistant  Secretary 
of  the  Army  (Civil  Worics)  upon  the 
appointment  and  confirmation  of  said 
Assistant  Secretary. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-19836  Filed  8-12-94;  8:4.S  am) 
BH.UN0  CODE  B7t«-M-M 


Notice  of  AvaitabiKty  of  the  Second 
Annual  Report  to  Congress  on  the 
Status  of  the  Hart>or  Maintenance 
Trust  Fund 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice. 


SUMMARY:  This  notice  is  to  inform  the 
general  public  of  the  availability  of  the 
"Second  Annual  Report  to  Congress  on 
the  Status  of  the  Harbor  Maintenance 
Trust  Fund  for  Fiscal  Year  1993."  Single 
copies  of  the  report  may  be  obtained 
free  of  charge. 

ADDR^SES:  Chief  of  Engineers,  ATTN: 
CECW-AA,  20  Massachusetts  Av'enue 
NW..  Washington.  DC.  20314-1000. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  DuWayne  A.  Lock,  (202)  272-0120. 
SUPPLEMENTARY  INFORMATION:  The 
Harbor  Maintenance  Fee  was  authorized 
under  Sections  1401  and  1402  of  the 
Water  Resources  Development  Act  of 
1986,  Pubhc  Law  99-662.  This  law 
imposed  a  0.04  percent  fee  on  the  value 
of  commercial  cargo  loaded  (exports  and 
domestic  cargo)  or  unloaded  (imports)  at 
ports  which  have  had  Federal 
expenditures  made  on  their  behalf  by 
the  U.S.  Army  Corps  of  Engineers  since 
1977.  Section  11214  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990, 
Public  Law  101-580,  increased  the 
Harbor  Maintenance  Fee  to  0.125 
percent,  which  went  into  effect  on 
January  1, 1991.  Harbor  Maintenance 
Trust  Fund  monies  are  used  to  recover 
up  to  100  percent  of  the  Corps  eligible 
Operation  and  Maintenance 
expenditures  for  the  maintenance  of 
commercial  harbors  and  channels. 

Section  330  of  the  Omnibus  Budget 
Reconciliation  Act  of  1992,  Public  Law 
102-580,  requires  that  the  President 
provide  an  Annual  Report  to  Congress 
on  the  Status  of  the  Trust  Funds.  The 
release  of  this  report  is  in  compliance 
with  this  legislation. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-19835  Filed  8-12-94;  8:45  ami 
.BILUNG  CODE  171»-n-M 


DEPARTMENT  OF  ENERGY 

Kansas  City  Support  Office;  Non- 
Competitive  Financiai  Assistance 
Award  to  the  American  Councii  for  an 
Energy  Efficient  Economy 

AGENCY:  IDepartment  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

summary:  The  Department  of  Energy 
(DOE),  Kansas  City  Support  Office, ' 
announces,  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2)(i)(B),  IX3E  intends  to  make  a 
noncompetitive  financial  assistance 
award  to  the  American  Council  for  An 
Energy  Efficient  Economy  (ACEEE),  to 
expand  activities  initiated  through  a 
cooperative  agreement  between  ACEEE 
and  the  DOE  that  will  investigate 
options  for  stimulating  the  use  of  more 
efficient  electric  motor  systems  and 
influencing  the  development  and 
marketing  of  more  efHcient  motor- 
driven  equipment. 

PROJECT  PERIOO:  The  project  period  for 
this  award  is  one  year  and  is  expected 
to  begin  September  1994.  DOE  plans  to 
provide  additional  funding  to  this 


Cooperative  Agreement  in  the  amount  of 
approximately  $70,000,  bringing  the 
total  of  funds  authorized  for  this  project 
to  $96,510. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Cockrill,  Technology  Marketing 
Division,  or  JoAnn  Timm,  Contracting 
Officer,  U.S.  Department  of  Energy. 
Kansas  City  Support  Office,  911  Walnut 
Street,  Kansas  City.  MO  64106-2024. 
(816)426-4772. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  meets  the  criterion  for 
noncompetitive  financing  assistance 
specified  in  10  CFR  600.7(b)(2)(i)(B)  in 
that  the  activities  are  being  or  would  be 
( onducted  by  the  applicant  using  its 
own  resources  or  those  provided  by 
third  parties.  This  award  will  further  the 
objectives  of  the  IX)E,  Industrial  Electric 
Motor  Systems  Program  to  promote  the 
use  of  efficient  electric  motor  systems. 
The  application  is  being  accepted 
because  DOE  knows  of  no  other 
opportunity  to  conduct  such  a  project 
by  aey  other  organization  or  entity. 

Issued  in  Golden,  Colorado  on  August  4, 
1994. 

John  \V.  Meeker, 

Chief,  Procurement  Team,  GO. 

|FR  Doc.  94-19918  Filed  8-12-94;  8:45  nm| 

BILUNG  CODE  64SO-01-M 


Pittsburgh  Energy  Technology  Center; 
Non«Competitive  Financial  Assistance 
Award 

AGENCY:  U.S.  Department  of  Energy,    - 
Bartlesville  Project  Office  and 
Pittsburgh  Energy  Technology  Center. 
ACTION:  Notice  of  Non-Competitive 
Financial  Assistance  (Grant)  Award 
with  the  American  Geological  Institute. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Bartlesville  Project  Office 
announces  that  pursuant  to  10  CFR 
600.7(b){2)(i)  criteria  (B),  it  intends  to 
make  a  Non-Competitive  Financial 
Assistance  (Grant)  Award  through  the 
Pittsburgh  Energy  Technology  Center  to 
the  American  Geological  Institute  to 
conduct  the  second  phase  of  work 
leading  to  a  National  Geoscicnce  data 
repository',  including  development  of 
organizational  and  operational 
requirements  and  conducting  pilot  trails 
of  the  transfer  mechanisms  that  will  be 
critical  to  the  future  operation  of  the 
repository  system. 

ADDRESSES:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division. 
P.O.  Box  10940,  MS  921-143, 
Pittsburgh,  PA  15236-0940. 
FOR  FURTHER  INFORMATION  CONTACT: 


John  R.  Columbia,  Contract  Specialist, 
(412)892-6219. 

SUPPLEMENTARY  INFORMATION:  Grant  No.; 
DE-FC22-94BC1 4833. 

Title  of  Effort:  "National  Geosciente 
Data  Repository  System,  Phase  2." 

Awardee:  American  Geological 
Institute. 

Ternt  of  Assistance  Effort:  Eighte«;n 
(18)  months. 

Cost  of  Assistance  Effort:  A  Total 
Estimated  Value  of  $1,861,000,  with 
DOE  estimated  funding  of  $1,211,000 

Objective 

Based  upon  the  authority  of  10  CFR 
600.7(b)(2)(i)  criteria  (B),  the  objective  of 
this  Grant  is  to  permit  the  American 
Geological  Institute  to  conduct  Phase  2 
based  on  the  findings  of  Phase  1.  The 
feasibility  study  (Phase  1)  determined 
that:  (1)  A  tremendous  volume  of 
irreplaceable  subsurface  geoscience  data 
is  at  risk  of  destruction  as  the  major  oil 
companies  move  offshore,  (2)  this  d<ita 
is  of  great  value  to  the  smaller 
companies  that  have  taken  over 
exploration  and  drilling  activities  in  the 
U.S..  and  (3)  the  existing  repositories 
must  work  to  maintain  this  data  and 
make  it  easily  accessible  to  the  user 
community.  The  need  for  additional 
effort  after  the  first  phase  was  discussed 
at  meetings  of  the  AGI  steering 
committee  and  was  a  recommendation 
of  the  final  report  of  the  Phase  1  study 

Dated:  August  2.  1994. 
Dale  A.  Siciliano, 
Contracting  Officer. 

IFR  Doc.  94-19920  Filed  8-12-94;  8:45  ami 
BILUNG  CODC  e450-01-M 


Kansas  City  Support  Office 
Noncompetitive  Financial  Assistance 
Award  to  Iowa  Department  of  Natural 
Resources 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Kansas  City  Support 
Office  announces  that,  pursuant  to  the 
DOE  Financial  Assistance  Rules  10  CFR 
600.7(b)(2),  DOE  intends  to  make  a 
noncompetitive  financial  assistance 
award  to  Iowa  Department  of  Natural 
Resources,  for  administration  of  an 
energy  management  program  in  several 
General  Service  Administration  (GSA) 
facilities  in  the  state  of  Iowa. 
PROJECT  PERIOD:  The  project  shall  be 
completed  on/or  before  March  31, 1995 
and  is  expected  to  begin  August,  1994. 
Total  funding  for  this  project  is 
expected  to  be  approximately  $68,215. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Kirk  M.  Bond.  Program  Engineer,  (816) 
426-7054  or  JoAnn  Timm.  Contracting 
officer,  (816)  426-3116  at  U.S. 
Department  of  Energy.  Kansas  City 
Regional  Support  Office.  911  Walnut 
St..  Suite  1411.  Kansas  City,  MO  64106- 
2024  FAX:  (816)  426-6860. 
SUPPLEMENTARY  INFORMATION:  Iowa 
Department  of  Natural  Resources, 
Energy  Bureau  will:  (1)  Analyze  utility 
usages  of  GSA  buildings  in  Iowa.  (2) 
administer  the  request  for  proposal 
process  for  Energy  Audits  (EAs)  of  said 
buildings,  (3)  negotiate  and  consummate 
a  contract(s)  with  the  successful  firm(s) 
to  do  the  EAs,  (4)  manage  contractor(s) 
performance  and  interface  with  GSA.  (5) 
certify  technical  completeness  of  the 
EAs,  and  (6)  develop  a  Management 
Plan  based  on  the  completed  EAs.  This 
is  a  pilot  project  to  test  the  procedures 
for  state  agencies  to  administer  the 
process  of  obtaining  Energy  Audits  of 
and  develop  management  plans  for 
federal  buildings.  It  is  targeted  at 
facilities  owned  by  General  Service 
Administration  and  located  in  Iowa. 
The  pilot  test  is  based  on  replicating  tlie 
functions  provided  under  a  program, 
unique  to  the  Iowa  Department  of   • 
Natural  Resources,  that  offers  such 
services  for  state,  municipal  and 
institutional  buildings.  If  the  pilot  test 
establishes  the  viability  of  this 
approach,  the  mechanism  used  can  be 
extended  to  other  states,  both  in  this 
region  and  beyond. 

Issued  in  Golden.  Ck)lorado  on:  .\ugust  8 
1994. 

lohn  W.  Meeker, 

Chief.  Procurement  Team.  CO 
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Energy  Information  Administration 

Form  EIA-895,  "Monthly  Quantity  and 
Value  of  Natural  Gas  Report" 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  the  Proposed  new 
Form  EIA-895,  "Monthly  Quantity  and 
Value  of  Natural  Gas  Report"  and 
Solicitation  of  Comments. 


SUMMARY:  The  Energy  Information 
Administration  (EIA),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  No.  96-511,  44  U.S.C.  3501  et  seq.), 
conducts  a  presurvey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 


program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  EIA  is 
soliciting  comments  concerning  the 
proposed  new  Form  EIA-895.  "Monthly 
Quantity  and  Value  of  Natural  Gas 
Report." 

DATES:  Written  comments  must  be 
submitted  by  September  14, 1994.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  fisted  below  of  your  intention  to 
do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Margo 
Natof.  Office  of  Oil  and  Gas.  Reserves 
and  Natural  Gas  Division,  EI-441, 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  D.C.  20585, 
(telephone  202-586-6303). 
FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  or  copies  of  the 
form  and  instructions  should  be 
directed  to  Margo  Natof  at  the  address 
listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Conunents 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-2751  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand,, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  EIA-895  will  collect  data  on 
volumes  of  natural  gas  produced  and 
volumes  of  gas  used  for  repressuring,  on 
leases  for  fuel,  of  nonhydrocarbon  gases 
removed,  and  vented  and  flared.  These 
monthly  data  are  similar  to  the  annual 
data  collected  on  Form-EIA-627. 
Annual  Quantity  and  Value  of  Natural 
Gas  Report,"  but  do  not  include  prices. 
The  data  are  collected  by  the  States  for 
taxation  and  statistical  purposes.  The 
States  will  be  requested  to  provide  EIA 
with  aggregated  monthly  information 


need  to  provide  details  on  the  amount 
of  natural  gas  used  in  producing  th'e  gas 
available  for  marketing.  These  data  were 
previously  collected  by  the  Interstate 
Oil  and  Gas  Compact  Commission 
(OGCC)  which  shared  the  data  with  EIA. 
The  data  will  be  published  in  the 
Natural  Gas  Monthly,  Natural  Gas 
Annual,  Monthly  Energy  Review, 
Annual  Energy  Review. 

II.  Current  Actions 

Early  this  Fall,  we  plan  to  request 
OMB  approval  of  this  new  collection 
through  December  31. 1997. 

III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses. 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  .5 
hours  per  response.  How  much  time, 
(including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information), 
do  you  estimate  it  will  require  you  to 
complete  and  submit  the  required  form? 

E.  What  is  the  estimated  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  di  -ectly  attributable  to  providing 
this  information. 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
means  of  collection. 

As  a  potential  user: 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

E.  For  the  most  part,  information  is 
pubhshed  by  EIA  in  U.S.  -  stomary 
units,  e.g.,  cubic  feet  of  na  ^ral  gas^ 
short  tons  of  coal,  and  barrels  of  oil. 


t 
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Would  you  prefer  to  see  EIA  publish 
more  information  in  metric  units,  e.g., 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes.  please  specify  what 
infonnatisn  (e.g.,  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  unit(s}  of 
measurement  preferred,  and  in  which 
EIA  publication(s)  you  would  like  to  see 
such  information. 

EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  information 
contained  in  the  Form  EIA-895. 
"Monthly  Quantity  and  Value  of  Natural 
Gas  Report." 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form;  they  also  will 
become  a  matter  of  public  record. 

Statutory  Autliorities:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L. 
No.  96-511),  which  ammded  Chapter  35  of 
Title  44  of  the  United  States  Code  {See  44 
U.S.C  §  3506(a)  and  (c)(1)). 

Issued  in  Washington,  DC  August  5. 1994. 
YvMUM  M.  Biahep, 

Director.  Office  of  Statistical  Standards. 
Energy  Information  Administration. 

IFR  Doc  94-19923  Filed  8-12-94;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

Pocket  No.  0*94-696-000,  et  at.] 

Koch  Gateway  Pipeline  Company,  et 
al.;  Natural  Gas  Certtflcate  Rllngs 

August  5. 1994. 

Talce  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  Koch  Gateway  Pipeline  Company 

IDockel  No.  CP94-696-000) 

Take  notice  that  on  August  2,  1994, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway).  P.  O.  Box  1478.  Houston, 
Texas  77251-1478.  filed  in  Docket  No. 
eP94-696-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  delivery  tap  and  meter 
station  under  Koch  Gateway's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  construct 
and  operate  a  two-inch  tap  and  meter 
station  located  on  its  Index  130  line  in 
Tangipahoa  Parish,  Louisiana.  Koch 


Gateway  states  that  the  proposed  tap 
would  provide  an  interconnect  through 
which  Koch  G&&  Services  (KGS)  and 
Clarkco  Contractors,  Inc.  (Clarkco) 
would  serve  Mid-American  Dairy 
Association  approximately  734  MMBtu 
on  an  average  day  and  1,048  MMBtu  on 
a  peak  day.  Koch  Gateway  also  states 
that  it  would  be  reimbursed  for  the 
$32,395  installation  cost  by  Clarkco. 
Koch  Gateway  asserts  that  the  proposed 
interruptible  service  would  not  cause  it 
to  exceed  its  current  certificated  level  of 
service  for  KGS. 

Comment  date:  September  19, 1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

2.  Kern  River  Gas  Transmission 
Company 

(Docket  No.  CP94-«99-000] 

Take  notice  that  on  August  3,  1994, 
Kern  River  Gas  Transmission  Company 
(Kem  River),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP94- 
699-1)00  a  p>etition  pursuant  to  Section 
16  of  the  Natural  Gas  Act  (NGA)  and 
Rule  207(a)(2)  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.207  (a)(2)),  for  a  declaratory  order 
clarifying  activities  authorized  under  its 
blanloBt  certificate  issued  in  Docket  No. 
CP89-2048-O00,'  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Kem  River  seeks  a  declaratory  order 
from  the  Commission  finding  that  Kem 
River  may,  under  certain  conditions, 
upgrade  its  existing  compressor  engines 
under  its  blanket  construction  certificate 
issued  under  Subpart  F  of  Part  157  of 
the  Commission's  regulations  in  Docket 
No.  CP89-204flP«P0.  ^  Kem  River  states 
that  relevant  Section  157.202(b)(2)(ii)(C) 
of  the  regulations  excludes  from 
eligibility  for  blanket  authorization  a 
looping  or  compression  facility  that 
alters  the  capacity  of  a  main  line.  Kern 
River  proposes  to  upgrade  the 
horsepower  potential  oi  its  mainline 
compressors  at  the  same  time  the 
compressors  are  being  overhauled,  and 
retrofitted  to  meet  environmental 
requirements,  but  include  controls  to 
limit  firing  temperatures  to  restrict 
outputs  to  existing  horsepower  capacity 
levels.  Kem  River  states  that  it  would 
not  seek  to  recover  the  costs  associated 
with  the  horsepower  upgrades  until 
such  time  as  it  files  a  certificate 
application  for  authorization  to  place 
the  increased  horsepower  in  service. 


Kem  River  states  that  its  on-going 
overhaul  and  SoLoNOx  retrofit  program 
provides  Kem  River  with  an 
opportunity  to  upgrade  its  compressor 
engines  to  produce  more  horsepower  at 
a  minimal  cost  while  reducing  nitrogen 
oxide  emissions  by  approximately 
75%.  3  Kem  River  states  that  permitting 
the  upgrades  would  enable  it  in  the 
future  to  very  economically  provide 
additional  expansion  capacity  cm  the 
Kem  River  system.  Kem  River  believes 
increased  compression  would  be 
required  within  the  next  two  years.  Kem 
River  states  that  savings  of 
approximately  $440.0OO-$l  .200,000 
could  be  realized  by  upgrading  the 
turbines  at  the  same  time  as  they  are 
overhauled  and  retrofitted. 

Comment  date:  August  2@.  1994,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
WasI}ington,  D-C  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  tl8  CFR  385.214  or  385.211] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining. the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  prbtestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  CommissicHi's  Riiles  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permissirai  and 
approval  for  the  proposed  abandcmment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 


■  Sp«  so  FERC  1 61 .069. 

'  Kent  River  citM  Transcontinental  Gas  Pipetine 
Corpomtion.  6S  FERC181.408  (1993).  as  a  similar 

case. 


>  Kem  River  stale*  that  i1  perfanns  major  engine 
ovorhauls  on  iti  mainline  Solar  i4ar»  compressor 
units  at  approximately  30,000  running  hours  in 
order  to  maintain  the  continued  rctioUe  and 
efBciem  operation  of  the  units. 


Federal  Register  /  Vol.  59,  No.  156  /  Monday.  August  15,  1994  /  Notices 


41755 


intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provitled 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
fded  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  aliowcul 
for  filing  a  protest,  the  instant  reque.'^t 
.shall  be  treated  as  an  application  for 
authorization  pursuant  to  Sett  ion  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  Jr.. 
Aclini}  Secretary. 

IFR  Doc.  94-19823  Fili-ri  fl-ll'-<M;  H  43  ;iir.| 
BILLING  CODE  6717-01-P 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator>'  Commission,  825 
North  Capitol  Street.  N.E.,  Washmgton, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  Ijefore 
August  24.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taiven.  but  will  not  sene  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parts 
must  file  a  motion  to  interxene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  conflict 
should  be  due  on  f)r  b«!fore  Sf'ptombcT 
8,  1994. 

I.inwood  A.  Watson,  [r.. 

Artin'^  Secn-tar}'. 

II'R  r)f.i ,  94-19821  Kil.-(1  8-lJ-y4.  8:4.'-.  dinl 
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tDocket  No.  RP94-a50-000] 

Colorado  Interstate  Gas  Co.;  Notice  of 
Colorado  Interstate  Gas  Co.;  Filing  of 
Report  on  imbalances 


[Docket  NOS.  TX93-2-004;  £194-59-002]  Aiij;ii«ii  9.  1994 


City  of  Bedford,  VA,  et  al.  vs. 
Appalachian  Power  Co.;  Notice  of 
Filing 

.August  9,  1994. 

Take  notice  that  on  August  1.  1944. 
American  Electric  Power  Ser\!ci> 
Corporation  (AEPSC)  tendered  for  filing, 
on  behalf  of  Appalachian  Power 
Company  and  certain  of  the  operating 
subsidiaries  of  the  American  Fiectric 
Power  (AEP)  System,  a  compliance 
filing  in  the  above-referenced  dockets. 
The  compliance  filing  consists  of  thn 
following:  (1)  four  (4)  Transmission 
Service  Agreements  (TSAs).  and  each 
between  AEP  and  the  Cities  of  Bedford, 
Danville,  and  .Martinsville,  Virginia,  and 
the  Town  of  Richlands,  Virginia 
(collectively,  the  Virginia  Municipals); 
and,  (2)  amendments  to  the  Electric 
Service  Agreements  currently  in 
existence  between  APCn  and  each  of  the 
four  (4)  Virginia  Municipals  to 
accommodate  the  power  and  energy  to 
be  transmitted-pursuant  to  the  TSAs. 

Copies  of  the  filing  wore  served  upon 
the  affected  customers,  the  Virginia 
State!  Corporation  Commission,  the 
Public  Service  Commission  of  West 
Virginia,  and  all  parties  of  record. 


Take  notict;  that  on  August  1,  1994. 
Clolorado  Interstate  Gas  Con)paiiy  (CIG). 
tendered  for  filing  a  Report  on 
Imbalances  as  required  pursuant  to 
Ordering  Paragraph  (Bj  of  the  order 
issued  September  3,  1993,  in  Docket  No. 
RS92-4-002  (64  FERC  %  61.277)  (Order). 

CIG  states  it  was  required  in  the  Order 
to  file  with  the  Federal  Energy 
Regulator}-  Commission  by  .August  1 . 
1994,  a  study  justifying  its  imbalance 
pen;;lties  and  such  study  has  been  filed. 

.Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  DC  20426.  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
prfjtests  .shoulii  be  filed  on  or  bef<in' 
August  IG,  1994.  Protests  will  hr 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  bo 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.An v  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  publir 

inspection  in  the  public  reference  roon) 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

IFR  Doc.  94-19822  Filed  8-12-94;  845  aiiil 

BILLING  COO€  6717-01-M 


Office  of  Hearings  and  Appeals 

Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appea!;. 
Department  of  Energy. 
ACTION:  Notice  of  Proposed 
Implementation  of  Spcciol  Refund 
Procedures. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of  a  total  of 
S338.267.85,  plus  accrued  interest,  in 
alleged  crude  oil  overcharges  obtained  - 
by  the  DOE  under  the  terms  of  the 
Consent  Orders  entered  into  with  King 
Petroleum.  Inc..  et  al..  Case  No.  LEF- 

0125  (King),  and  Billy  Bridewell. 
William  J.  Cobb,  et  al.  Case  No.  I.Ei  - 

0126  (Bridewell).  The  OHA  has 
tentatively  determined  that  the  binds 
obtained  from  King  and  B.-idewell,  plus 
interest  accrued,  will  be  distributed  in 
accordance  with  the  DOEs  Modified 
Statement  of  Restituiionarv  Policy 
C;oncerning  Crude  Oil  Overcharges. 
Since  the  lune  30.  1994.  deadline  for 
filing  crude  oil  refund  applications  h,.-, 
passed,  no  new  applications  will  be 
accepted  for  these  funds. 

DATE  AND  ADDRESSES:  Q.nunents  must 
be  filed  in  duplicate  by  September  14. 
1994,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals,  1000 
Independence  .Avenue.  SW., 
Washington,  DC  20585.  All  comments 
should  be  marked  with  the  reft^rence 
numbers  LEF-0125  and  LrF-0126. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker,  Deputy  Director, 
Office  of  Hearings  and  .Apper»ls.  lOOt) 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  .")Ki>-2;<90. 

SUPPLEMENTARY  INFORMATION 

In  acijordajice  with  10  C  F.R. 
205.282(b),  notice  is  hereby  giveii  of  the 
issuance  of  the  Proposed  b<-(:ision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  tentatively 
formulated  to  distribute  a  total  of 
5338,267.85,  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
Consent  Orders  entered  into  with  King 
Petroleum,  Inc.,  et  al..  and  Billy 
Bridewell,  William  |.  Cobb,  rt  al.  These 
fiinds  were  paid  towards  th"  settlement 
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of  alleged  violations  of  the  DOE  price 
and  aDocation  regulations  involving  the 
sale  of  crude  oil  during  the  period  of 
price  controls. 

The  OHA  has  proposed  to  distribute 
these  funds  in  accondance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  Fed.  Reg.  27899 
(August  4. 1986)  (the  MSRP).  Under  the^ 
MSRP,  crude  oil  overcharge  monies  are  *° 
divided  between  the  Fedcural 
government,  the  states,  and  injured 
purchasers  of  refined  petroleum 
products.  Refunds  to  the  states  would  be 
distributed  in  |HYiportion  to  each  state's 
consumption  of  petroleum  products 
during  the  price  control  period.  Refunds 
to  eligible  purchasers  would  be  based 
on  the  voliune  of  petroleum  products 
they  ptirchased  and  the  degree  to  which 
they  can  demonstrate  injury.  Because 
the  June  30, 1994,  deadline  for  crude  oil 
refund  applications  has  passed,  no  new 
applications  from  purchasers  of  refined 
petroletun  products  will  be  accepted  for 
these  funds.  Instead,  the  share  allocated 
to  these  purchasers  will  be  added  to  the 
general  crude  oil  overcharge  pool  used 
for  direct  restitution. 

Any  member  of  the  public  may 
submit  Mrritten  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  submissions. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1  p.m.  and  3  pjn.,  Monday  through 
Friday,  except  Federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234, 1000  Independence  Avenue 
SW..  Washington,  DC  20585. 

Dated:  August  8,  1994. 
George  B.  Bmoiajr, 

Director,  Office  of  Hearings  and  Appeals. 

August  8. 1994. 

Propoacd  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms:  King  Petroleum,  Inc.,  et 
at.  Billy  Bridewell,  William ).  Cobb,  et  al. 

Date  of  Filing:  May  26. 1994. 

Case  Numbers:  LEF-0125,  LEF-0126. 

On  May  26, 1994,  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department  of 
Energy  (DCS)  Bled  a  Petition  for  the 
Implementation  of  Special  Refund 
Procadurea  with  the  Office  of  Hearings  and 
Appeals  (OHA).  to  distribute  funds  which 
"King  Petroleum,  Inc.,  ef  al.  (King)  and  Billy 
Bridewell.  William  J.  Cobb,  et  al.  (Bridewell) 


remitted  to  the  DOE  pursuant  to  Consent 
Orders  entered  into  by  the  parties  and  the 
DOE.  King  has  remitted  a  total  of  SI  .245.04, 
while  Bridewell  has  remitted  a  total  of 
$337,022.85. 

In  accordance  with  the  procedural 
regulations  codified  at  10  C.FJ%.  part  205, 
Subpart  V  (Subpart  V),  the  ERA  requests  in 
its  [>etition  that  the  OHA  establish  special 
refund  procedures  to  remedy  the  effects  of 
alleged  regulatory  violations  which  were 
resolved  by  these  Consent  Orders.  This 
Proposed  Decision  and  Order  sets  forth  the 
OHA's  tentative  plan  to  distribute  these 
funds.    I 

I.  Jurismctian  aad  Authority 

The  Subpart  V  regulations  set  forth  general 
guidelines  which  may  be  used  by  the  CHiA 
in  formulating  and  implementing  a  plan  of 
distribution  (^  funds  received  as  a  result  of 
an  enforcement  proceeding.  The  DOE  policy 
is  to  use"  the  Subpart  V  process  to  distribute 
such  funds.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  the  ORA 
to  fashion  procedures  to  distribute  refunds, 
see  Petroleum  Overcharge  Distribution  and 
Restitutfon  Act  of  1986,  15  U.S.C.  §§4501- 
07  (1988),  Office  of  Enforcement.  9  DOE 
1 82,508  (1981),  and  Office  of  Enforcement,  8 
DOE  182,597  (1981). 

We  have  considered  the  ERA's  petition  that 
we  implement  a  Subpart  V  proceeding  with 
respect  to  the  King  and  Bridewell  Consent 
Orders  and  have  determined  that  such  a 
proceeding  is  appropriate.  This  Proposed 
Decision  and  Otder  sets  forth  the  OHA's 
tentative  plan  to  distribute  these  funds. 

n.  Proposed  Refund  Procedures 

A.  Crude  Oil  Refund  Policy 

We  propose  to  distribute  the  funds 
obtained  from  King  and  Bridewell  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in  Crude 
Oil  Cases,  51  Fed.  Reg.  27899  (August  4. 
1986)  (the  MSRP).  The  MSRP  was  issued  as 
a  result  of  a  court -approved  Settlement 
Agreement.  In  re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  653  F 
Supp.  108  (D.  Kan.),  6  Fed.  Energy 
Guidelines  1 90,509  (1986)  (the  Stripper  Well 
Settlement  Agreement).  The  MSRP 
establisl}es  that  40  percent  of  the  crude  oil 
funds  will  be  remitted  to  the  Federal 
government,  another  40  percent  to  the  states, 
and  up  to  20  percent  may  initially  be 
reserved  for  payment  of  claims  to  injured 
parties.  The  MSRP  also  specifies  that  any 
monies  lemaining  after  all  valid  clairhs  by 
injured  purchasers  are  paid  be  disbursed  to 
the  Federal  government  and  the  states  in 
equal  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
Subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order  Implementing 
the  MSRP,  51  Fed.  Reg.  29689  (August  20. 
1986).  This  Order  provided  a  period  of  30 
dcys  for  filing  of  comments  or  ob)ections  to 
our  proposed  use  of  the  MSRP  as  the 
groundwork  for  evaluating  claims  in  crude 
oil  refund  proceedings.  Following  this 
period,  the  OHA  issued  a  Notice  evaluating 
the  numerous  comments  which  it  had 
received  pursuant  to  the  Order  Implementing 
the  MSRP.  This  Notice  was  published  at  52 


Fed.  Reg.  11737  (April  10. 1987)  (die  April 
10  Notice). 

The  April  10  Notice  ctmtained  guidance  to 
assist  potential  claimants  wishing  to  file 
refund  applications  for  crude  oil  monies 
under  the  Subpart  V  regulations.  Generally, 
al)  claimants  would  be  required  to  (1) 
document  their  purchase  volumes  of 
petroleum  products  during  the  August  19.  • 
1973  through  )anuary  27, 19S1,  oude  oil 
price  control  period,  and  (2)  show  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  We  also  specified  that  end-users 
of  petroleum  products  whose  businesses 
were  unrelated  to  the  petroleum  industry 
will  be  presumed  to  have  been  injured  biy  the 
alleged  crude  oil  overcharges.  End'users. 
therefcH«.  need  only  submit  documentation 
of  their  purchase  volumes.  See  City  of 
Columbus.  Georgia,  16  DOE  1 8S.S50  (1987). 

Additionally,  we  staled  that  we  would 
evaluate  crude  oil  refunds  on  a  per  gallon  (or 
volumetric)  basis.  We  obtained  the 
volumetric  figure  by  dividing  the  estimated 
crude  oil  refund  pool  by  the  total 
consumption  of  petroleum  pnxhicts  in  the 
United  States  during  the  crude  oil  price 
control  period.  The  OHA  has  adopted  the 
refund  procedures  outluoed  in  the  April  10 
Notice  in  numerous  cases.  See,  e.g..  Shell  Oil 
Co.,  17  DOE  1 85.204  (1988);  Mountain  Fuel 
Supply  Co.,  14  DOE  1 85,475  (1988).  The 
volumetric  payment  rate  is  $.0008  per  gallon 
of  eligible  refined  petroleum  product 
purchased  during  the  price  control  period. 

B.  Refit  nd  Clainis 

On  May  3, 1993,  the  OHA  issued  a  Notice 
which  established  June  30. 1994,  as  the  final 
deadline  for  filing  an  Application  for  Refund 
from  all  crude  oil  funds.  See  58  Fed.  Reg. 
26,318  (May  3. 1993)  (the  May  3  Notice).  We 
noted  at  that  time  that  the  crude  oi)  refund 
proceeding  was  over  seven  years  old,  and 
that  many  crude  oil  Implementation  Orders 
inviting  Applications  for  Refund  had  been 
published  in  the  Federal  Register.  Id.  In  fact, 
since  August  1986,  there  have  been 
approximately  51  aimouncements  published 
in  the  Federal  Register  inviting  applicants  to 
file  claims  for  crude  oil  overcharge  refunds. 

We  further  stated  in  the  May  3  Notice  that 
we  had,  at  that  time,  received  nearly  96,000 
crude  oil  refund  applications  for  the  crude 
oil  overcharge  funds.  In  view  of  these  fects. 
we  concluded  that  "this  refund  proceeding 
has  been  well  publicized  and  that  those 
fisms,  individuals,  and  ra^nizaticms  that 
have  an  interest  in  filing  for  this  type  of 
refund  have  had  a  reasonable  opportunity  to 
do  so."  Id.  Therefore,  for  reasons  of 
administrative  efficiency  and  in  fairness  to 
those  Applicants  who  are  awaiting  the  final 
disbursement  of  crude  oil  funds,  we 
determined  that  we  would  not  accefit  crude 
oil  refund  applications  postmarked  later  than 
June  30. 1994.  Id. 

C.  king  and  Bridewell  ■ 

Subpart  V  regulations  provide  a  30  day 
period  for  submission  of  comments  after  the 
issuance  of  a  Proposed  Decision  and  Order 
implementing  special  re^nd  proceedings.  10 
C.F.R.  §  205.282(b).  Further,  these  regulations 
indicate  that  after  the  issuance  of  the  final 
Decision  and  Order  implementing  refund 
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procedures,  iben  should  be  a  period  of  00 
days  in  which  refund  applications  may  be 
filed.  10  C.FJR.  §  205.283(b).  Obviously,  since 
the  instant  Proposed  Decision  and  Order  will 
issue  after  the  June  30, 1994.  filing  deadline 
referred  to  above,  wo  cannot  both  maintain 
that  deadline  and  adhere  to  the  provisions  of 
Section  205.262  and  Section  205.283. 

After  reviewing  the  status  of  the  crude  oil 
overcharge  refund  proceeding  as  a  whole,  the 
intent  of  the  Subpart  V  regulations  end 
overall  administrative  considerations,  we 
have  decided  that  a  separate  filing  deadline 
beyond  our  June  30  deadline  is  not  advisable 
or  appropriate  in  this  case.  As  discussed 
below,  we  tentatively  decide  that  the  funds 
remitted  by  King  and  Bridewell  should  be 
included  in  the  general  crude  oil  refund 
proceeding  for  which  notice  has  been  given 
for  the  last  eight  years.  No  separate 
application  may  be  made  for  these  funds. 
Instead,  we  propose  that  these  funds  become 
part  of  the  larger  pool  of  funds  available  for 
disbursement  in  the  crude  oil  proceeding. 
See,  e.g..  Seneca  Oil  Co..  21  DOE  185,327 
(1991). 

It  was  never  intended  that  this  proceeding 
should  continue  indefinitely.  Over  the  course 
of  the  eight  years  this  proceeding  has  been 
In  effect,  we  have  received  approximately 
100,000  Applications  for  Refund.  As  wo 
noted  in  the  May  3  Notice,  the  need  for 
administrative  efficiency  and  finality  require 
that  we  set  a  final  deadline. 

Wo  believe  this  decision  is  consistent  with 
our  regulations  and  past  practices.  The 
Subpart  V  regulations  state:  "In  establishing 
standards  and  procedures  for  implementing 
refund  distributions,  the  Office  of  Hearings 
and  Appeals  shall  take  into  account  the 
desirability  of  distributing  the  refunds  in  an 
efficient  and  equitable  manner  and  resolving 
to  the  maximum  extent  practicable  ail 
outstanding  claims."  10C.F.R.  §  205.282(e). 
As  discussed  above,  the  crude  oil  refund 
proceeding  has  been  well  publicized  and  all 
interested  parties  have  had  ample 
opportunity  to  apply.  In  addition,  it  would 
impose  an  undue-burden  on  those  applicants 
who  applied  in  a  timely  fashion  if  we  held 
this  proceeding  open  until  all  outstanding 
crude  oil  enforcement  actions  were  resolved. 
Our  p'jctice  over  the  last  several  years  has 
been  to  iisaf  all  crude  oil  overcharge  funds 
as  part  of  one  crude  oil  proceeding,  rather 
then  cs  a  multitude  of  separate  small  rf.fnnd 
prc>ceedings.  We  have  for  many  years 
refunded  ail  rrods  cil  claims  at  a  rate  of 
-S.00P3  per  gaJlon.  This  rate  was  pslablished 
in  1989  by  estimating  the  funds  likdy  to 
become  available  for  injured  persons  Jurirg 
the  crude  oil  proceedrng.  Cnjde  Oil 
SuppL'ir,3:ital  Hi  fund  Distribution,  ifl  DOE 
H  65.878  (1989).  We  have  a]so  long 
inaintainod  that  an  npplicant  net-d  o-;Iy 
submi!  one  appiication  for  its  sharr:  of'^il 
Gvdilable  crude  oil  overchanje  funds.  .SVp. 
r.g.,  A.  Tarricone.  Inc..  15  DOK  5  85.495 
(1937). 

In  reaching  our  dettmiitidtioj;  in  this  case, 
we  hnve  given  some  consideratiun  to  wheUhtr 
liiere  are  potential  applicants  who  will  now 
he  precluded  from  making  refund  claims 
from  these  fiinds  and  the  degree  of  harm  they 
might  experience  if  they  were  denied  the 
right  to  apply  for  a  King  and  Bridewell 
refund. 


As  we  pointed  out  above,  we  have  received 
afroroximately  100,000  crude  oil  overchaige 
rehind  applications.  Those  who  have 
previously  filed  a  crude  oil  overchai^ 
refund  application  need  not  file  another 
claim  in  order  to  receive  a  portion  of  the 
Bridewell  and  King  fund.  We  think  that  most 
of  those  eligible  to  parUcipate  in  this  refund 
program  and  who  wish  to  do  so  have  already 
filed  applications.  Given  that  the  crude  oil 
overcharge  refund  proceeding  has  been 
ongoing  for  approximately  eight  years,  we 
tend  to  believe  that  the  number  of  potential 
applicants  genuinely  interested  in  filing  a 
claim,  but  who  have  not  yet  done  so,  is 
relatively  small. 

We  also  believe  that  the  financial  interests 
of  these  potential  applicants  are  very 
minimal,  when  compared  with  the  overall 
interest  in  bringing  the  crude  oil  overcharge 
refund  proceeding  to  a  close.  The  total  King 
and  Bridewell  funds  of  $338,268  results  in  a 
refund  of  $.00000017  per  gallon,  or  17  cents 
per  million  gallons  consumed.' 

At  this  rate,  even  a  very  lafge  applicant, 
one  that  consumed  100  million  gallons,  but 
which  applied  only  in  the  King  and 
Bridewell  proceeding,  would  receive  a 
refund  of  merely  $17.  Yet,  an  applicant  of 
this  size  is  extremely  unusual.  For  example, 
of  the  100,000  crude  oil  overcharge  claims 
that  have  been  filed,  only  552,  or  .5  peroent. 
are  based  on  purchases  of  100  million  gallons 
or  more.  We  would  thus  expect  tliat  virtually 
no  claimants  would  be  interested  in  applying 
for  a  refund  in  this  King  and  Bridewell 
proceeding. 

Furthermore,  pursuant  to  the  MSRP,  we 
disburse  40  percent  of  the  funds  available  to   ' 
the  States  and  40  percent  to  the  Federal 
Government.  The  funds  made  available  to 
these  governmental  entitites  for  indirect 
restitution  are  unaffected  by  our  decision  to 
accept  no  new  claims  from  injured  parties. 
Thus,  only  20  percent  of  the  $338,268  total 
King  and  Bridewell  fund,  or  S67.654.  is 
actually  available  for  pavTnent  to  Individual 
claimants  by  the  OfL\.  Most  of  that  S67.654 
would  go  to  those  that  have  alreadv  filed 
clain-.s,  since  refunds  are  disbursed  on  a  pro 
rata  basis.  The  funds  actually  available  for 
disbursement  to  any  new  King  and  Bridewell 
claimants  would  be  minimal  indeed. 

As  indicated  by  the  above  discussion,  we 
have  concluded  that  due  to  iJie  smail  air.ount 
of  the  polertia!  re!'jnd  available,  and  ihe 
hn:i^,'d  nur,-;ber  of  potential  additionol 
c.'Rimsnts  for  li.ese  funds^  it  would  not  bu 
useful  tp  prrAide  for  Enother  application 
period. 

We  iV.iToforetentativelv  conclude  th, !  the 
ini.-.Tsis  of etjuiiv  and  cificitinrry  und^rUirg 
10  C.r.R.  g  205.2{\J(k)  juslity  oSx  including 
the  funds  reinitt-  d  by  .king  and  briac-v.-eli  in 
theoeneral-rrjdc  oil  ufund  prpri.-eding 
irslc.'i.i  of  holding  a  reparatr-  refund  * 
pr-ypedirf,  fiT  '.hpst^  tLinJs  or  c.rtrridin'  the 
dear'-Hnt- for  fiiir.^  crude  Oil  refund 
appJicaf.uns  indefinitely.  Con-.eoueT'.v.  v.-e 
toiiiolivciy  decide  \hni  :;0'>i  nf  itie  furids 


remitted  by  King  and  Bridewell  (plus 
approi^iate  accrued  Interest)  should  be 
added  to  the  general  crude  oil  overcharge 
pool  for  direct  restituUon  to  those  applicant* 
who  applied  before  the  June  30. 1994.  crude 
oil  refund  deadline. 

D.  Payments  to  the  Federal  Government  and 
the  States 

Under  the  terms  of  the  MSf(P.  we  propose 
that  the  remaining  80%  of  the  alleged  crude 
oil  overcharge  amounts  subject  to  this 
Proposed  Decision,  plus  accrued  interest, 
should  be  disbursed  in  equal  shares  to  the 
states  and  Federal  government  for  indirect 
restitution.  Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of  petroleum 
products  in  each  state  during  the  period  of 
price  controls.  The  share  or  ratio  of  the  fijnds 
which  each  state  will  receive  is  contained  in 
Exhibit  H  of  the  Stripper  Well  Settlement 
Agreement.  6  Fed.  Energy  Guidelines 
1 90.509  at  90.687.  When  disbursed,  these 
funds  will  be  subject  to  the  same  limitations 
and  reporting  requirements  as  all  other  crude 
oil  monies  received  by  the  sutes  under  the 
Stripper  Well  Settlement  Agreement. 
It  Is  Therefore  Ordered  That: 
The  refund  amounts  remitted  to  the 
Department  of  Energy  by  King  Petroleum, 
Inc.,  el  al..  Case  No.  LEF-0125,  and  Billy 
Bridewell,  William  ).  Cobb,  ef  al .  Case  No. 
LEF-0126,  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 

IFR  Doc.  94-19921  Filed  8-12-94;  8:45  am) 

BILLINQ  CODE  MS0-01-P 


ENVIROttMENTAL  PROTECTION 
AGENCY 

[FRL-S051-ei 

Agency  Information  Collection 
Activities  Under  OMC  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


'  T.*iis  oinounl  is  dprivrd  by  dividinij  !le  iol.-,! 
ailtigcd  crude  Oii  vioUiion  iircunti  invoivixi  in  this 
pro!  «!ding  (SJ3a,268;  b>  ilie  loti.l  consumpr-on  of 
potroleum  product.'  in  the  I'.nited  States  ds^rii-.R  ihe 
period  of  price  controls  (2.020.S97.335.OO0  gallons). 
Mountain  Fuel  Supply  Co..  14  DOE  1 85,475  (1986^ 


SUMMARY:  In  compliano;  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  :>«/].  this  no'.ice  anncjijcps  that 
tlip  Inforriialioa  Collccticn  Request  (ICR) 
&bstract«>d  bclcv.-  has  bc'^n  for.w-'..-iicd  to 
thn  O.rfice  ol  Management  and  Budwt 
(0MB)  for  rc'Vicvv  an  J  comnrnt.  The 
ICR  ile.sf  iilics  the  nilLir-  nf -(he 
ir.fcirniaiion  colleclicn  ani  its  expected 
tost  and  burden. 

DATcS:  Comments  must  he  subn-iiti-J  on 
cr  before  S.  :,.:.',ri!,c.-  1 ;.  i'394. 

FOR  FL'PTHErt  iNPCRMATiON  CONTACT: 
I-"or  furtiier  information,  or  to  oUain  a 
copv  of  this  ICR,  ccnldct  Sandv  Farmer 
at  t:F.\  (202)  2b0-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention.  Pesticides  and 
Toxic  Substances 

Title:  Prelirainarv  Assessment 
Information  Rule  (PAIR)— (EPA  KM  No. 
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0586.07;  OMB  #2070-0054).  This  is  a 
request  for  extension  of  the  expiration 
date  of  a  currently  approved  collection. 

Abstract:  The  Preliminary  Assessment 
Information  Rule  (PAIR)  was 
promulgated  under  §  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA).  PAIR 
gives  EPA,  as  well  as  other  Federal 
agencies,  the  authority  to  request 
information  on  specific  chemical 
products  that  are  subject  to  TSCA  §  8(a) 
regulations.  Manufactiuers  or  importers 
of  chemicals  hsted  under  the  §  8(a)  rule, 
must  report  to  the  Agency  and  keep 
records  of  production,  import,  use, 
environmental  releases,  and  exposure 
data.  The  information  that  the  EPA 
receives  from  a  PAIR  report  is,  in  most 
cases,  sufficient  to  support  preliminary 
risk  determination,  or  decision  to 
require  testing  of  a  chemical. 

Burden  Statement:  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  less  than  27  hoiu« 
per  response  for  reporting  and  4  hours 
per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  complete  the  form,  and  review 
the  collection  of  information. 

Respondents:  Chemical 
Manufacturers  and  importers. 

Estimated  No.  of  Respondents:  28. 

Estimated  No.  of  Responses  Per 
Respondent:  3. 

Estimated  Total  Aimual  Burden  on 
Respondents:  1,946  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  S.W., 

Washington,  DC  20460. 
Matthew  Mitchell,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW,  Washington.  DC 

20503. 

Dated:  July  28, 1994. 
June  Stewart, 

Acting  Director. 

|FR  Doc.  94-19912  Filed  8-12-94;  8:45  ami 

BILUNG  CODE  6S60-60-M 


[FRL-6052-1] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  etseq.),  this  notice  aruiounces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  natiue  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  September  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Research  and  Development 

Title:  Information  Collection  Request 
(ICR)  for  the  National  Human  Exposure 
Assessment  (NHEXAS)  Phase  I  Field 
Studies  (EPA  ICR  No.  1701.01). 

Abstract:  This  is  a  new  collection  of 
information  in  support  of  the  pilot 
testing  phase  of  the  NHEXAS  program, 
a  program  sponsored  by  EPA's  Office  of 
Research  and  Development.  Many 
groups,  including  the  EPA's  Science 
Advisory  Board,  the  National  Academy 
of  Science,  and  the  U.S.  Congress,  have 
recognized  the  need  to  improve 
exposiiire  assessments  to  better  estimate 
the  magnitude,  likelihood,  and 
uncertainty  of  environmentally-induced 
health  effects.  To  address  this  need,  the 
NHEXAS  program  has  been  established 
to  document  the  fact,  distribution,  and 
determinants  of  exposure  to  pollutants 
experienced  by  the  U.S.  population  and 
to  monitor  geographic  and  temporal 
trends  in  exposure.  NHEXAS  Phase  I 
will  provide  critical  information  to 
evaluate  and  improve  the  design  and 
execution  of  the  full-scale  NHEXAS 
survey. 

NHEXAS  Phase  I  consists  of  three 
separate  field  studies  conducted  in  two 
regions  of  the  country.  The  activities  of 
each  field  study  will  include:  (1) 
Administering  questionnaires  to 
respondents,  (2)  sampling  potential 
sources  of  pollutants  (dust,  tap  water, 
indoor  air,  etc.)  from  respondent  homes, 
and  (3)  biological  sampling  (blood, 
urine,  hair,  etc.)  of  respondents. 
Respondents  will  be  asked  to  provide: 
(1)  Desk:riptive  information 
characterizing  their  living  quarters  and 
fellow  occupants,  (2)  baseline 
information  on  the  individual  and  usual 
frequency  of  their  daily  activities,  (3) 
technical  information  on  their  home  and 
the  presence  of  pollutant  sources  in 
their  home,  (4)  information  on 
infrequent  activities  they  exhibited 
during  the  sample  period,  (5)  detailed 
activity  and  location  (time  diary) 
information,  and  (6)  24-hour  dietary 
information. 


The  EPA  will  gather  the  information, 
conduct  quality  assurance  and  control 
on  the  information,  and  use  the 
information  to  design  the  national 
NHEXAS  survey. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  hours  per 
response  including  the  time  for 
reviewing  instructions,  gathering 
information  and  completing  and 
reviewing  the  information. 

Respondents:  Individuals  or 
households  that  have  volunteered  and 
were  selected  to  participate  in  NHEXAS 
Phase  I. 

Estimated  Number  of  Respondents: 
1,796. 

Estimated  Number  of  Responses  Per 
Respondent:!. 

Frequency  of  Collection:  One  time. 

Estimated  Total  Annual  Burden  on 
Respondents:  8,265  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  St.  SW.. 
Washington,  DC  20460;  and  Timothy 
Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.  NW., 
Washington,  DC  20501. 

Dated:  July  28. 1994. 
Jane  Stewart, 

Acting  Director.  Regulatory  Management 
Division. 

[FR  Doc.  94-19886  Filed  8-12-94;  8:45  am] 
BtLUNQ  CODE  65aO-60-M 


[FRL-5051-81 

Acid  Rain  Program:  Permit 
Modifications 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  permit  modifications. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  5-year  sulfur  dioxide 
(SO2)  compliance  plans  for  three  utility 
plants  which  amend  previously  issued 
draft  or  final  Phase  I  Acid  Rain  Permits, 
in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  part  72). 
DATES:  Comments  on  the  draft 
compliance  plans  must  be  received  no 
later  than  30  days  after  the  date  of  this 
notice  or  the  date  of  publication  of  a 
similar  notice  in  a  local  newspaper. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
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nonnal  operating  hours  at  EPA  Region 
5.  Ralph  H.  Metcalfe  Federal  Bldg.,  77 
West  Jackson  Blvd.,  Chicago.  IL  60004. 
Communis.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  5  (A-18J),  Air  and  Radiation 
Division,  Attn:  David  Kee,  Director 
(address  above).  Submit  comments  in 
duplicate  and  identify  the  permit  to 
which  the  comments  apply,  the 
commenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  in  the  plan.  All  timely  comments 
will  be  considered,  except  those 
pertaining  to  standard  provisions  under 
40  CFR  72.9  and  issues  not  relevant  to 
the  permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-maldng 
process  by  clarifying  significant  issues 
affecting  a  SO2  compliauce  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Mijares.  (3^12)  886-0968. 

SUPPLEMENTARY  INFORMATtON:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  I0  the 
program.  On  January  11. 1993.  EPA 
promulgated  final  rules  implementing 
the  program.  Subsequently,  several 
parties  filed  petitions  for  review  of  the 
rules  with  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Qrcuit.  On 
November  I's,  1993.  EPA  published  a 
notice  of  proposed  revisions  to  rules 
regarding  Phase  I  substitution  and    • 
reduced  utilization  plans  (sections  404 
(b)  and  (c)  and  408(c)(1)(B)  of  the  Act). 
On  May  4, 1994,  EPA  and  other  parties 
signed  a  settlement  agreement 
addressing  the  substitution  and  reduced 
utilization  issues.  In  today's  action,  EPA 
is  issui'ig  permit  modifications, 
allocating  sulfur  dioxide  emission 
allowances  and  approving  compliance 
plans,  that  are  consistent  with  the  May 
4, 1994  settlement,  to  the  following 
utility  plants: 

Grand  Tower  in  Illinois:  1,068 
substitution  allowances  for  each  year 
1995-1999  to  unit  07;  1,015  substitution 
allowances  for  each  year  1995-1999  to 
unit  08;  one  substitution  plan  in  which 
Meredosia  unit  05  designates  units  07 
and  08  as  substitution  units. 

Meredosia  in  Illinois:  44  substitution 
allowances  for  each  year  1995-1999  to 
unit  06;  three  substitution  plans  in 
which  unit  05  designates  unit  06.  Grand 


Tower  units  07  and  08,  and  Newton  unit 
2  as  substitution  units. 

Newton  in  Illinois:  6,346  substitution 
allowances  for  each  year  1995-1999  to 
unit  2;  and  a  substitution  plan  in  which 
Meredosia  unit  05  designates  unit  2  as 
a  substitution  unit. 

Dated:  July  28,  1994. 
Brian  J.  McLean. 

Director,  Acid  Rain  Divii,ion.  Office  of 
A  tmosphehc  Programs.  Office  of  Air  and 

Radiation. 

|FR  Doc.  94-19887  Rlud  8-12-94;  8:4.'i  am) 
BILUNG  CODE  CSaO-fiO-P 


[FRL-5050-8] 

Proposed  SeWement  of  Administrative 
Order  by  Consent 

AGENCY:  U.S.  Environmental  Profeciion 

Agency  (U.S.  EPA). 

ACTION:  Notice;  proposed  settlement. 


SUMMARY:  U.S.  EPA  is  proposing  to 
settle  a  claim  under  Section  122  of 
CERCLA  with  potentially  responsible 
parties  for  costs  that  have  been  incurred 
during  remedial  activities  at  the  Torch 
Lalte  Superfund  Site  in  Houghton 
County,  Michigan.  Twrenty-eight  (23) 
Respondents  have  agreed  to  grant  the 
U.S.  EPA  access  to  their  property  for 
implementation  of  the  selected  remedy 
for  the  Site  and  to  enact  deed 
restrictions  on  their  respective  parcels. 
This  action  is  being  taken  to  settle  all 
liability  related  to  the  Torch  Lake 
Superfund  Site  with  the  Respondents 
pursuant  to  the  intent  of  Section  122  of 
CERCLA,  as  amended. 
DATE:  Comments  on  this  proposed 
settlement  must  be  received  now  or 
before  September  14.  1994. 
ADDRESSES:  A  copy  of  the  proposed 
settlement  is  available  at  the  following 
address  for  review:  (It  is  recommend 
that  you  telephone  Peter  Felitti  at  (312) 
886-7157.  before  visiting  the  Region  V 
Office).  U.S.  Environmental  Protection 
Agency,  Ri;gion  V,  Office  of  Superfund. 
Remedial  and  Enforcement  Response 
Branch,  77  West  Jackson  Street. 
Chicago,  Illinois  60604-3590. 

Comments  on  the  proposed  settlement 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible). 
Peter  Felitti,  Assistant  Regional 
Counsel,  Office  of  Regional  Counsel. 
U.S.  Environmental  Protection  Agency. 
Region  V,  77  West  Jackson  Street. 
Chicago,  Illionis  60604-3590,  (312) 
886-7157. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Felitti,  Office  of  Regional  Counsel, 
at  (312)  886-7157. 

SUPPLEMENTARY  INFORMATION:  The  Torch 
Lake  Superfund  Site,  which  is  on  the 


National  Priorities  List,  is  located  on  the 
Keweenaw  Peninsula  in  Houghton 
County,  Michigan  and  covers  over  1 .000 
acres.  The  Site  was  the  liKation  of 
copper  milling  and  smelting  facilities 
and  the  repository  of  mining  wastes, 
known  as  tailing  piles  or  slampsands. 
Aflnr  the  Site  was  placed  on  the  N?L, 
it  was  divided  into  three  operable  units 
("OU").  OU  1  deals  with  stamp.sands 
along  Ton  h  Lake,  OU  II  deals  with  thtj 
surface  wnfer  and  groundwater;  and  OU 
III  dfials  with  stampsands  that  are 
locatpd  in  the  Keweenaw  Peninsula. 
US.  EPA  conducted  a  Remedial 
InvpstigationTeasibility  Study  and 
issued  a  Rectird  of  Decision  that  called 
for  a  vegetation  cover  to  lie  placed  over 
a  large  portion  of  the  exposed  ta.iling 
piles  at  the  Site. 

During  the  investigation  of  the  Site,  it 
was  determined  that  portions  of  the  Site 
and  areas  adjacent  to  the  Site  arc 
presently  owned  by  a  number  of 
individuals,  businesses  and 
municipalities  who  were  not  involved 
in  the  generation  or  disposal  of  the 
tailing  piles.  In  order  for  the  selected 
remedy  to  be  implemented,  access  will 
be  needed  to  those  portions  of  the  Site 
that  include  tailing  piles  that  will  be 
covered  with  a  v^etation  cover. 
Further,  in  order  to  maintain  the 
vegetation  cover,  deed  restrictions  will 
be  necessary. 

A  30-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
Section  122(i)  of  CERCLA  for  comments 
on  the  proposed  settlement.  Comments 
should  be  sent  to  the  Office  of  Public 
Affairs,  U.S.  EnvironmenUl  Protection 
Agency.  Region  V.  77  West  Jackson 
Street,  Chicago,  Illinois  60604-3390. 
Valdas  V.  Adamkus. 

fifgional  Administrator-Rfgion  V,  U.S. 
Environmental  Protection  Agemy. 
|FR  Doc.  94-19885  Filed  8-12-94:  8  45  am] 
BILLING  C006  tS«fr-6»-M 


FEDERAL  COMMUNICATIONS 
COMMiSSlON 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  2,  1*)S4. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requin'ments  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507) 

Copies  of  these  submissions  may  be 
purchased  fh)m  the  Commission's  copy 
contractor.  International  TranscTiption 
Service.  Inc.,  2100  M  Street,  N.W.,  Suite 
140.  Washington,  DC  20037.  (202)  857- 


'»1760 


Federal  Register  /  Vol.  59,  No.  156  /  Monday.  August  15,  1994  /  Notices 


3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  10236 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number:  3060-0206. 

Title:  Part  21— Domestic  Public  Fixed 
Radio  Services. 

y4rt/on;  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping,  semi-annual,  annual 
and  on  occasion  reporting  requirements. 

Estimated  Annual  Burden:  28,616 
responses.  1.9  hours  average  burden  per 
response.  54,370  hours  total  reporting 
burden;  100  recordkeepers.  2  hours 
average  burden  per  recordkeeper;  54,570 
hours  total  annual  burden. 

Needs  and  Uses:  The  information 
requested  under  Part  21  is  used  by  the 
Coimnission  staff  to  fulHll  its 
obligations  as  set  forth  in  Sections  308 
and  309  of  the  Communications  Act  of 
1934,  as  amended,  to  determine  the 
technical,  legal  and  other  qualiHcations 
of  applicants  to  operate  a  station  in  the 
Domestic  Public  Fixed  Radio  Services. 
The  information  will  also  be  used  to 
determine  whether  grant  of  an 
application  will  service  the  public 
interest,  convenience  and  necessity.  The 
staff  also  uses  this  information  to  ensure 
that  applicants  and  licensees  comply 
with  the  ownership  and  transfer 
restrictions  imposed  by  Section  310  of  . 
the  Act.  On  February  9, 1993.  the 
Commission  released  Notice  of 
Proposed  Rulemaking  (NPRM)  in  CC 
Dodcet  No.  93-2.  proposing  to  allow 
pre-authorization  construction  of  Point- 
to-Point  Microwave  Radio  Service 
stations,  reduce  the  PPMRS  station 
construction  period,  eliminate  FCC 
Forms  430  and  494-A.  and  to 
consolidate  FCC  Forms  702  and  704. 
Comments  have  been  filed  in  response 
to  this  NPRM  and  the  staff  is  now 
drafting  a  Report  and  Order.  The  final 
disposition  of  this  proceeding  is 
expected  during  the  fourth  quarter  of  FY 
1994. 

OMB  Number:  3060-0298. 

Title:  Part  61— Tariffs  (Other  than 
Tariff  Review  Plan). 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  4,797 
responses;  203  hours  average  burden  per 


response;  972,423  hours  total  annual 
burden. 

Needs  and  Uses:  Various  sections  of 
the  Communications  Act  require  that 
common  carriers  establish  just  and 
reasonable  charges,  practices  and 
regulations  for  the  services  they 
provide.  The  schedules  containing  these 
charges,  practices  and  regulations  must 
be  filed  with  the  Commission  which  is 
required  to  determine  whether  such 
schedules  are  just,  reasonable  and  not 
unduly  discriminatory.  Part  61  of  the 
Commission's  rules  establishes  the 
procedures  for  filing  tariffs  which 
contain  the  charges,  practices  and 
regulations  of  the  common  carriers, 
supporting  economic  data  and  other 
related  documents.  The  supporting  data 
must  also  conform  to  other  parts  of  the 
Rules  such  as  Parts  36  and  69.  Part  61 
prescribes  the  framework  for  the  initial 
establishment  of  and  subsequent 
revisioiis  to  tariffs.  Tariffs  that  do  not 
conform  to  Part  61  requirements  may  be 
rejected.  The  information  collected 
through  a  carrier's  tariff  is  used  by  the 
Commission  to  determine  whether  the 
services  offered  are  just  and  reasonable 
as  the  Act  requires.  The  tariffs  and  any 
supporting  documentation  are  examined 
in  order  to  determine  if  the  services  are 
offered  in  a  just  and  reasonable  manner. 
If  tariffs  were  not  filed,  the  FCC  would 
not  be  able  to  carry  out  its 
responsibilities  as  required  by  the  Act. 
As  of  August  18.  1993,  all  domestic  non- 
dominant  carriers  are  required  to  file  on 
diskettes. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[PR  Doc.  94-19807  Filed  8-12-94;  8;45  am] 
BILUNQ  OOOE  STIZ-OI-M 


[Report  No.  2024] 

Petition  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

July  28, 1994. 

Petition  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street. 
NW.,  VVashington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed.  See  section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 


within  10  days  after  the  time  for  filing 

oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments 
Collidge  and  Gilbert,  Arizona. 
Number  of  Petitions  Filed:  1 

Subject:  Amendment  of  the  Schedule  of 
Application  Fees  Set  Forth  in 
.    Section  1.1102  through  1.1105  of 
the  Commissions  Rules.  (GEN 
Docket  No.  86-285) 
Number  of  Petitions  Filed:  3 

Subject:  Amendment  of  the 

Commission's  Rules  to  Establish 
New  Personal  Communications 
Services.  (GEN  Docket  No.  90-314) 
Number  of  Petitions  Filed:  10 

Subject:  Amendment  of  Section 

73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Cambridge  and 
St.  Michaels,  Maryland)  (NM 
Docket  No.  92-291 ,  RM  8133) 
Number  of  Petitions  Filed:  1 

Subject:  Review  of  the  Commissions 
Rules  Governing  the  Los  Power 
Television  Service.  (MM  Docket  No. 
93-114) 
Number  of  Petitions  Filed:  2 

Subject:  Amendment  of  Section 

73.202(b).  Table  of  Allotments.  FM 
Broadcast  Stations.  (Ellison  Bay, 
Wisconsin)  (MM  Docket  No.  93- 
320,  RM-8407) 
Number  of  Petitions  Filed:  1 

Subject:  Implementation  of  Section  9  of 
the  Communications  Act. 
Assessment  and  Collection  of 
Regulatory  Fees  for  the  1994  Fiscal 
Year.  (MD  Docket  No.  94-19) 
Number  of  Petitions  Filed:  9 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  94-19862  Filed  8-12-94;  8;45  am) 

BILUNQ  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  94-18] 

Marion  L.  Baiiadin  v.  Liberty  Lines  Inc. 
and  Southern  Express  Moving  and 
Shipping;  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Marion  L.  Baiiadin  ("Complainant") 
against  Liberty  Lines  Inc.  ("Liberty") 
and  Southern  Express  Moving  and 
Shipping  ("Southern")  (collectively 
referred  to  as  "Respondents")  was 
served  August  9, 1994.  Complainant 
alleges  that:  (1)  Respondent  Liberty 
violated  section  10(b)  (5),  (12)  and  (14) 
of  the  Shipping  Act  of  1984  ("the  Act"), 
46  U.S.C.  app.  1709(b)  (5),  (12)  and  (14), 
by  accepting  Complainant's  household 
goods  for  transport  from  Southern 
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(allegedly  a  non-vessel-operating 
common  carrier  that  was  not  insured, 
tariffed,  bonded  or  registered), 
threatening  to  auction  the  contents  of 
the  container  unless  shipping  and 
storage  fees  were  paid,  and  refusing  to 
speak  to  Complainant  about  the 
container's  disposition  or  allow 
Complainant  to  view  the  contents  of  the 
container;  and  (2)  Respondent  Southern 
violated  section  23(al  of  the  Act.  46 
U.S.C.  app.  1721(a),  by  failing  to  be 
bonded  or  registered  on  the  date  the 
shipment  was  picked  up. 
This  proceeding  has  been  assigned  to 
'  the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limi.ations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  February  9,  1995,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  June  9, 1995. 
Joseph  C.  Polking, 
Secretary. 

[PR  Doc.  94-19814  Filed  8-12-94;  8:45  ami 
BILLING  CODE  6730-01 -M 


[Fact  Finding  Investigation  No.  21] 

Activities  of  the  Trans-Atlantic 
Agreement  and  Its  Members;  Hearing 
in  New  York  Port  Area 

Fursuiint  to  Commission  Ordor  issued 
July  27,  1994,  instituting  Fact  Finding 
Investigation  No.  21  ("the  Fact  Finding 
Order"),  notice  is  hereby  given  that  the 
Investigative  Officers  will  conduct  a 
hearing  concerning  various  activities 
and  practices  by  the  Trans-Atlantic 
Agreement  ("TAA")  and  its  membprs 
which  are  alleged  to  be  anticompetitive 
or  otherwise  violative  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  1701  et  seq. 
The  Investigative  Officers  will  take 
testimony  under  oath,  and  receive 
documents  in  evidence,  as  appropriate. 
In  the  discretion  of  the  Investigative 
Officers,  portions  of  this  hearing  may  be 


conducted  in  non-public  session,  as 
authorized  by  the  Fact  Finding  Order. 

The  third  round  of  hearings  in  Fact 
Finding  Investigation  No.  21  will  be 
conducted  in  the  New  York/New  Jersey 
Port  area,  at  the  following  location:  Six 
World  Trade  Center,  Suite  600-D,  New 
York.  New  York  10048-0949. 

The  hearings  will  commence  in 
public  session  at  9  a.m.  on  September 
12,  1994,  and  may  be  conducted  on 
subsequent  days  at  the  same  location,  as 
appropriate. 

Interested  persons  desiring  to  testify 
should  contact  any  of  the  Investigative 
Officers  designated  by  the  Commission, 
at  the  address  noted  below:  Federal 
Maritime  Commission,  Bureau  of 
Hearing  Counsel,  800  North  Capitol 
Street  N\V.,  Washington,  DC  20573,  Tel- 
(202)  523-5783,  Fax:  (202)  523-5785. 
Charles  L.  Haslup,  HI, 
Investigotii-e  Officer. 

[PR  Doc.  94-19868  Filed  8-12-94;  8:45  am] 
BILUNQ  CODE  e730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

»  AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 


BACKGROUND:  On  June  15.  1984,  the 
Office  of  Management  and  Budget 
(OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act  of 
1980,  as  per  5  CFR  1320.9,  to  approve 
of  and  assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320.9.  Board-approved 
collections  of  information  will  be 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  A  copy  of  the 
SF  83  and  supporting  stafement  and  the 
approved  cullection  of  inforniatiun 
instrument(s)  will  be  placed  into  OMB's 
public  docket  files.  The  followmg  forms, 
which  are  being  handled  under  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment.  At  the  end  of 
the  comment  period,  the  proposed 
information  collection,  along  with  an 
analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  September  14,  1994. 


ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles.  Secretar\',  Board  of  Governors  of 
the  Federal  Reserve  Svstem,  20th  and  C 
Streets,  N'W.,  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between 
9:00  a.m.  and  5:00  p.m..  e.xcept  as 
provided  in  section  261.8  of  the  Boards 
Rules  Regarding  Availabilitv  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  mav  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Sunderhauf.  Office  of 
Information  and  Regulator\-  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3208. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  naino 
appears  below. 

Mary  M.  McLaughlin.  Federal  Reserve 
Board  Clearance  Officer  (202-452- 
3829).  Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reser\'e  System,  Washington. 
DC  20551.  For  the  hearing  impaired 
only.  Telecommunications  Device  for 
the  Deaf  (TTD)  Dorothea  Thompson 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  Svstem. 
Washington.  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension      ' 
without  revision  of  the  fc^Jlowing 
reportls): 

*1.  Ht'port  title:  Weekly  and  M.jnthlv 
Money  Market  Mutual  Fund  .•\ssct 
Reports. 

Agency  form  number:  FR  20.51a.  h.  >  . 
and  d. 

OMB  Docket  number:  7\00-Q012 

Frequency:  Weekly  and  .Monthlv. 

Hepprters:  Moiiey 'market  miittial 
funds. 

Annual  reporting  hours:  6  027. 

Estimated a\  em j^e  hours  per  response 
0.05  (each  for  FR  2051a  and  FR  2051fii 
0.25  (FR  2051b):  0.15  (FR  2051c), 

X'umber  of  respondents:  1000  (each 
for  FR  2051a  and  FR  2051b);  52  [PR 
2051c);8(FR2051d). 
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Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  [12 
U.S.C.  §§  353  et  seq.)  and  is  given 
conHdential  treatment  [5  U.S.C. 
§  552(b)(4)l. 

summary:  These  reports  provide 
information  on  the  assets  of  money 
market  mutual  funds  which  the  Federal 
Reserve  System  uses  in  the  construction 
of  the  monetary  aggregates. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  with 
revision  of  the  following  report(s): 

1 .  Report  title:  Monthly  Survey  of 
Selected  Deposits  and  the  Annual 
Supplement  to  the  Monthly  Survey  of 
Selected  Deposits. 

Agency  fonn  number:  FR  2042  and  FR 
2042a. 

OMB  Docket  number:  7100-0066. 

Frequency:  Monthly  and  annually. 

Reporters:  Commercial  and  savings 
banks. 

Annual  reporting  hours:  6,625. 

Estimated  average  hours  per  response: 
1.00. 

Number  of  respondents:  525. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntar>-  [12 
U.S.C.  §  248(a)(2)).  The  individual 
respondent  data  on  amounts 
outstanding  and  on  interest  expense  for 
the  various  deposit  categories  are  given 
confidential  treatment  [5  U.S.C. 
§  552(b)(4)].  Data  on  interest  rates  paid 
on  deposits  are  made  available  to  the 
public  on  request. 

SUMMARY:  The  reports  collect  detailed 
information  on  amounts,  offering  rates, 
interest  expense,  and  fees  on  various 
types  of  retail  deposits  from  a  stratified 
sample  of  BIF-insured  commercial  and 
savings  banks.  The  proposed  revisions 
are  designed  in  part  to  make  the  data 
collected  more  accurately  reflect  deposit 
pricing.  In  addijion.  other  changf^s  are 
proposed  to  eliminate  items  no  longer 
deemed  necessary  to  conducting 
monetary  policy.  The  Fedt-ral  Reser\'(' 
uses  data  from  the  FR  2042  and  FR 
2042a  in  a  number  of  ways,  mcluding 
const  ruction  and  interpretation  of  the 
monetary'  aggregates,  measuring 
elasticities  in  money  demand  equation^. 
and  assessing  the  changing  behavior  of 
banks  in  pricing  deposit  accounts. 

Board  of  Governors  of  the  Federal  Reserve 

System,  August  9.  1994. 

WUIiam  W.  Wiles. 

Secretary  of  the  Board. 

|FR  Doc.  94-19871  Fited  8-12-94:  8:45  am] 

BILLING  CODE  tZIO-OI-P 


Meridian  Bancorp,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(G)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizmg  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicarted  or  the  offices  of  the  Board  of 
Governors  iiit  later  than  September  2. 
1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
I'residont)  100  North  Rih  Street. 
I'hiladeiphia.  Pennsylvania  19105: 

1.  NltTidian  Bancorp.  Inc., 
Philadelphia.  Pennsylvania;  to  establish 
a  dp  novo  wholly-owned  subsidiary 
named  Meridian  Commercial  Finance 
Company.  Inc.,  Philadelphia. 
Pennsylvania,  and  thereby  engage  in 
commercial  finante  activities, 
specifically  commercial  asset-based 
lending  pursuant  to  §  225.25(bMl)(iv)  of 
the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  9. 1994. 
Jennifer ).  Johnson. 
Deputy  Secretaty  of  the  Board. 
[FR  Doc.  94-19872  Filed  8-12-94:  8:45  ami 
BILLING  CODE  S21<M)l-f 


Pikeville  National  Corporation,  et  al.; 
Formations  of;  Acqidsitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a  . 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  8.  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(lohn  ).  Wixted.  Jr..  Vice  President)  1455 
East  Si.xth  Street,  Cleveland,  Ohio 
44101: 

1 .  Pikeiille  National  Corporation, 
Pikeville.  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of 
Community  Bank  of  Lexington.  Inc.. 
Lexington,  Kentucky. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian.  Jr..  Senior 
Vice  President)'701  East  Byrd  Sti-eet. 
Richmond,  Virginia  23261: 

1.  NationsBank  Corporation, 
Charlotte,  North  Carolina;  to  merge  with 
RHNB  Corporation,  Rock  Hill.  South- 
Carolina,  and  thereby  indirectly  acquire 
Rock  Hill  National  Bank.  Rock  Hill 
South  Carolina. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 
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J.  MBTCorp.,  Forest  City,  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Manufacturers  Bank  and  Trjst 
Company,  Forest  City,  Iowa. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street:  St.  Louis.  Missouri  63166. 

1.  Community  First  Financial  Group, 
7nc.,  English.  Indiana:  to  acquire  at  least 
38.66  percent  of  the  voting  shares  of 
Peninsula  National  Bank.  Rolling  Hills 
Estates,  California. 

2.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Mid 
South  Bancshares,  IncTaragould. 
Arkansas,  and  thereby  indirectly  acquire 
Security  Bank,  Paragould,  Arkansas,  and 
Fanners  and  Merchants  Bank,  Reyno. 
Arkansas. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Community  Bancorp.  Inc., 
Glasgow,  Montana;  to  become  a  bank 
holding  company  by  acquiring  not  less 
than  90  percent  of  the  voting  shares  of 
First  Community  Bank,  Glasgow, 
Montana. 

2.  Pequot  Area  Bancorporation.  Inc  , 
Pequot  Lakes,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pequot 
Lakes  State  Bank,  Pequot  Lakes. 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  9,  1994. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-19873  Filed  8-12-94:  8  45  am| 
BILUMO  CODE  Ul(M)1-F 
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GENERAL  SERVICES 
ADMINISTRATION 


Information  Resources  Management 
Service;  North  American  Telephone 
Numbering  Plan  Changes 

ACTION:  Notice. 


The  purpose  of  this  notice  is  to  advise 
Federal  departments  and  agencies  that 
the  North  American  Numbering  Plan 
format  for  Numbering  Plan  Area  (NPA) 
Codes  will  change  beginning  January  1, 
1995.  This  change  is  being  instituted  to 
address  the  shortage  of  area  codes. 
Currently,  restrictions  require  the 
second  digit  of  area  codes  to  be  "1"  or 
"0".  The  new  format  will  allow  any 
digit  from  0-9  to  be  the  second  digit. 
This  change  will  solve  the  area  code 
shortage,  but  may  require  some 
modifications  to  telephone  systems  (e.g.. 
switches,  private  branch  exchanges 


(PBXs),  central  exchanges  (CENTREXs)). 
and  computer  systems  (e.g.,  facsimile 
machines,  automatic  dialers,  and 
modems).  Additionally,  the  long  term 
numbering  plan  propo'sal  includes 
extending  the  international  numbenng 
plan  format  from  12  to  a  maximum  of 
15  digits,  beginning  in  Januarv  1997. 

These  major  changes  will  impact 
existing  telephone  and  computer 
systems  and  may  require  modifications 
(e.g..  changing  software  telephone 
numbers,  upgrading  and/or  replacing  of 
software/hardware  components,  or  a 
combination  thereof)  Failure  to  make 
the  required  modifications  could  result 
in  the  potential  blockage  of  long 
distance  or  international  calls  to  areas 
where  these  changes  were  implemented. 

GSA  recommends  that  each  Federal 
department  and  agency  coordinate  with 
their  telephone/computer  equipment/ 
service  provider,  vendor,  or  supplier,  to 
determine  if  the  existing  equipment  is 
capable  of  accommodating  the  change  or 
if  modification  is  required.  If  you  are 
receiving  service  from  a  GSA " 
consolidated  telephone  system.  GSA 
will  make  all  the  required  modification 
to  their  equipment.  Federal  departments 
and  agencies  will  be  responsible  for 
changes  to  agency-ovimed  or  agency- 
leased  equipment  and  should  plan 
modifications,  as  appropriate,  to 
minimize  disruption  of  services,  costs 
and  potential  losses  in  productivity. 

If  necessary.  Federal  department's  and 
agencies  can  consult  with  their  FTS2000 
coordinator  or  their  representative  to  the 
Interagency  IRM  Infrastructure  Task 
Group  (IIITG)  Local  Services  Panel 
(LSP)  for  additional  information 
Contact  Tanya  Carter  on  (202)  501-0108 
or  via  Internet  (tanya.carter@gsa.gov). 
for  the  name  of  your  representative 

Dated:  )uly  28.  1994. 
foe  M.  Thompson, 

Commissioner.  Information  Besources 
Management  Senice. 

IFR  Doc.  94-19838  Filed  8-12-94:  8  4.S  am] 
BILUNG  CODE  <820-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  Commission  on 
Research  Integrity 

Pursuant  to  P.L.  92^63,  notice  is 
hereby  given  of  the  meeting  of  the 
Commission  on  Research  Integrity,  on 
Wednesday,  August  31,  from  9  am.  to 
5  p.m.,  in  the  Crystal  Gatewav  Marriott, 
1700  Jefferson  Davis  Highway.  Salon  C, 
Arlington,  VA  22202.  The  meeting  will 
be  open  to  the  public. 

The  mandate  of  the  Commission  is  to 
develop  recommendations  for  the 


Secretary  of  Heahh  and  Human  Sen,  jces 
and  the  Congress  on  the  administration 
of  Section  493  of  the  Public  Health 
Service  Act  as  amended  by  and  add. .) 
to  by  Section  161  of  the  NIH 
Revitalization  Act  of  1993. 

The  purpose  of  this  meeting  will  b»^  lo 
determine  details  of  the  NIH 
requirement  for  instruction  in  the 
responsible  conduct  of  research  for 
institutional  training  grants;  develop  n 
tentative,  detailed  structure  for  the 
required  report  of  the  Commission;  ami 
determine  topics  for  research  papers 
and  other  supporting  materials  for  the 
report.  Discussion  items  mav  include 
but  will  not  be  limited  to  the  issues 
noted  above. 

Henrietta  D.  Hyatt-Knorr.  Executive 
Secretary,  Commission  on  Research 
Integrity,  at  the  Office  of  Research 
Integrity,  Division  of  Policy  and 
Education,  Rockwall  II.  Suite  700.  5515 
Security  Lane,  Rockville  MD  20852 
(301)  443-5300,  will  furnish  the 
meeting  agenda,  the  Committee  charter, 
and  a  roster  of  the  Committee  members 
upon  request.  Members  of  the  public 
wishing  to  make  presentations  should 
contact  the  Executive  Secretary. 
Depending  on  the  number  of 
presentations  and  other  considerations, 
the  Executive  Secretary  will  allocate  a 
reasonable  time  frame  for  each  speaker 

Dated:  August  5, 1994. 
Lyie  W.  Bivens, 

Director.  Office  of  Research  Integrity. 
IFR  Doc.  94-19812  Filed  8-12-94.  8  45  an-.| 

BILLING  CODE  4160-17-M 


Office  of  Consumer  Affairs;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

This  notice  amends  Part  A  (Office  of 
the  Secretary),  Chapter  AW  (U.S.  Office 
of  Consumer  Affairs  (USOCA)).  of  the 
Statement  of  Organization,  Functions 
and  Delegatigns  for  the  Department  of 
Health  and  Human  Services  to  reflect  a 
reorganization  of  the  USOCA  which 
realigns  the  functions  assigned  to  the 
USOCA's  subunits,  thus  enabling  more 
efficient  management  of  staff  and 
financial  resources  in  the  conduct  of 
USOCA  programs.  Chapter  AW  (most 
recently  amended  at  FR  30750-51  on 
July  5. 1991)  is  deleted  in  its  entirety 
and  replaced  with  the  following; 

Section  AW.OO  Mission.  The  U.S. 
Office  of  Consumer  Affairs  executes  the 
functions  and  responsibilities  assigned 
by  Executive  Order  11583  of  February 
24,  1971,  (as  amended  bv  Executive 
Order  11595  of  May  26, 1971,  and 
Executive  Order  11702  of  January  25. 
1973)  and  Executive  Order  11566  of 
October  26, 1970;  advises  the  President 
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on  consumer  a££airs;  and  coordinates 
consumer-related  functions  in  the 
Executive  Branch  of  the  Federal 
government.  In  accordance  with 
Executive  Order  T2160  of  September  26. 
1979,  the  office  provides  assistance  to 
the  Chairperson  of  the  Consumer  Affairs 
Council. 

Section  AW.IO  Organization.  A.  The 
Director  of  the  U.S.  Office  of  Consumer 
Affairs  reports  directly  to  the  President 
and  directs  and  coordinates  the 
activities  of  the  U.S.  Office  of  Consumer 
Affairs. 

B.  The  U.S.  Office  of  Consumer 
Affairs  consists  of  the  following 
components: 
Office  of  the  Director 
Division  of  Legislative  A^airs  and 

Administration 
Division  of  Communications 
Division  of  Policy  and 

Intergovernmental  Relations 
Division  of  Public  Liaison 

Section  AW.20  Functions.  A.  U.S. 
Office  of  Consumer  Affcirs.  (1)  Works  to 
ensure  appropriate  consideration  of 
consumer  perspective  in  policy 
development  at  the  White  House  and 
Federal  agencies.  The  Director  also 
coordinates  Federal  consumer  policy 
through  the  Consumer  Affairs  Council, 
composed  of  all  Federal  agencies 
providing  consumer  programs,  under 
authority  of  Executive  Order  12160.  (2) 
Publishes  the  Consumer's  Resource 
Handbook  and  other  documents 
distributed  upon  request  to  millions  of 
Americans  through  the  Consumer 
Information  Center.  These  publications 
advise  individuals  how  to  avoid 
marketplace  problems  and  how  to 
resolve  questions  or  complaints  if  they 
do  arise.  (3)  Promotes  cooperation 
among  international.  Federal,  state. 
local,  nonprofit,  and  private  sector 
entities  involved  in  the  marketplace, 
emphasizing  the  need  for  ethical 
business  practices,  regulation  and 
legislation  where  needed  and 
appropriate,  and  voluntary  eH^orts  to 
promote  consumer  interests  through 
education,  dispute  resolution  and  policy 
coordination.  The  Director  chairs  the 
delegation  from  the  United  States  to  the 
Committee  on  Consumer  Policy  of  the 
Organization  for  Economic  Cooperation 
and  Development,  at  which 
international  marketplace  principles  are 
harmonized.  (4)  Promotes  improved 
consumer  skills  through  education 
programs  which  emphasize  practical 
application  of  skills  learned  in 
elementary,  secondary  and  post- 
secondary  schools,  as  well  as  public  and 
private  sector  programs  which  target 
specific  consumer  issues  to  be 
addressed  by  media  information 


campaigns,  workshops,  fact  sheets  and 
other  publications.  (5)  IdentiHes, 
analyzes  and  focuses  attention  on  needs, 
interests  and  marketplace  problems  of 
consumers  by  conducting  surveys, 
conferences,  and  working  groups,  both 
independently  and  in  conjunction  with 
other  government  agencies,  nonprofit 
organiaations,  and  the  private  sector. 

B.  OfRce  of  the  Director.  Directs  and 
coordinates  the  activities  of  the  U.S. 
Office  of  Consumer  Affairs. 

C.  Division  of  Legislative  Affairs  and 
Administration.  Participates  in  the 
design  and  enactment  of  the  President's 
consumer  legislative  program,  including 
preparation  of  congressional  testimony 
and  serving  as  Congressional  liaison; 
prepares  and  reviews  materials  for 
presentation  to  Federal  Departments 
and  Agencies;  reviews  and  prepares 
comments  on  proposed  Federal 
regulations;  develops  comprehensive 
plans  for  programs  of  USOCA  and 
develops  and  implements  systems  to 
evaluate  staff  effectiveness. 
Recomsiends  and  applies 
administrative  policy  and  procedures; 
performs  activities  of  USOCA  in  the 
areas  of  financial  management, 
procurement,  personnel  and  record 
keeping;  and  provides  advice  and 
recommendations  to  the  Director  on 
alternatives  to  achieve  USOCA  program 
objectives. 

D.  Division  of  Communications.  Has 
primary  responsibility  for  USOCA 
relations  with  the  media.  Prepares  and 
distributes  newsletters  and  other 
USOCA  consiuuer  information  and 
education  materials,  including  the 
Consumer's  Resource  Handbook. 
Prepares  articles  and  programs  for  both 
print  add  electronic  media;  and  designs 
programs  for  disseminating  important 
consumer  information  to  the  public. 

E.  Division  of  Policy  and 
Intergovernmental  Relations.  Maintains 
liaison  with  Federal,  state,  county,  and 
city  government  officials  responsible  for 
consiuaer  matters.  Researches,  develops 
and  prepares  speeches  for  delivery  by 
the  Director.  Performs  research  for  and 
prepares  "White  Papers"  on  policy 
matters  for  the  Director.  Provides 
support  for  the  Director  in  role  as 
member  of  White  House  policy  staff. 
Monitors  ongoing  programs  and 
emerging  issues  in  Federal  agencies 
affecting  consumers,  with  a  view  to 
determining  the  effectiveness  of  current 
and  proposed  programs;  provides  staff 
assistance  to  the  Director  while  serving 
in  the  capacity  of  Chairperson  of  the 
Consumer  Affairs  Council;  and 
maintains  liaison  with  representatives 
of  other  nations,  particularly  within  the 
framework  of  the  Committee  on 
Consumer  Policy  of  the  Organization  for 


Economic  Cooperation  and 
Development. 

F.  Division  of  Public  Liaison.  Serves 
as  focal  point  for  liaison  with  individual 
consumers  and  with  national,  state  and 
local  voluntary  organizations  which 
represent  consumers  and  citizens; 
provides  adequate  opportimities  for 
consumeir  participation  in  the  decision 
making  process;  maintains  liaison  with 
trade  associations  and  industry  as 
necessary,  including  encouraging 
initiation  of  programs  aimed  at 
resolving  complaints  common  to  laige 
numbers  of  consumers;  encourages 
private  industry  voluntarily  to  develop 
self-regulatory  programs  and  to  adopt 
competitive  policies  and  programs; 
conceives  and  facilitates 
implementation  of  programs  to  enhance 
consumer  knowledge  through  the  efforts 
of  government,  business,  voluntary 
groups  and  individual  citizens;  and 
serves  as  the  principal  USOCA  unit 
responsible  for  development  and 
coordination  of  conferences  and 
meetings  on  consumer  matters. 
Conducts  National  Consumers  Week 
planning  and  coordination. 

Section  AW. 30  Order  of  Succession. 
In  the  absence  or  incapacity  of  the 
Director,  the  Deputy  Director  shall  act  as 
Director.  USOCA. 

Section  AW.40  Delegations  of 
Authority.  The  exercise  of  authority  and 
duties  of  the  Director,  USOCA  are  set 
forth  in  the  Executive  Orders  cited  in 
Section  AW.OO,  above.  Authority  is 
exercised  under  Executive  Order  11583 
through  the  staff  of  the  U.S.  Office  of 
Consumer  Affairs  and  under  Executive 
Order  12160  through  the  Consumer 
Affairs  Council  comprised  of 
representatives  of  Federal  departments 
and  agencies. 

Dated:  August  1,  1994. 
Donna  E.  Shalala, 
Secretary. 

IFR  Doc.  19813  Filed  8-12-94;  8:45  am] 
BILLING  CODE  4iaO-04-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

[Announcement  498] 

A  Research  Program  on  the  Put>lic 
Health  Assessnoent  of  Toxic 
Interactions  for  Chemical  Mixtures 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement  to 
initiate  a  research  program  to  develop 
methods  to  determine  the  health  effects 
of  hazardous  substances  in  combination 
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with  othw  substances  with  which  they 
are  commonly  found  at  CamfHebensive 
Envir(»unental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  hazardous  substance  releases 
and  facilities.  Such  combinations  will 
be  referred  to  as  "chemical  mixtures." 
The  objective  of  this  program  is  to 
develop  methods  of  toxicity  assessment 
for  populations  that  live  in  the  vicinity 
of  hazardous  substance  releases  and 
facilities  who  are  exposed  to  chemical 
mixtures. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  Hfe.  This  announcement 
is  related  to  the  priority  areas  of 
Environmental  Health,  Surveillance  and 
Eteta  Systems,  and  Occupational  Safety 
and  Health.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  Section 
Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Sections  104(i)  5(A)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  (42 
U.S.C.  9604(i)  5(A)  and  (15)). 

Smoke-Free  Workplace 

-  The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  heeldi  of  the 
American  people. 

Eligible  Applicant 

Eligible  applicants  are  the  official 
public  health  agencies  of  the  States  or 
their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  RiCO.  the 
Virgin  Islands,  the  Fedyratcd  Stales  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Re'puhlic  of  Pal.-iu, 
and  federally  recognized  Indian  tribal 
governments.  State  organ)/.atiuns.- 
incluiing  State  universitit;s.  Stdte 
collegf.'s.  and  State  research  institutions, 
must  affinnatively  establish  ti^ijt  thf;y 
meet  their  respective  Slate's  legislative 
definition  of  a  State  entity  or  pohtical 
subdivision  to  be  considered  an  eligible 
applicant. 
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Availability  of  Fuads 

Approximately  $150,000  will  be 
available  in  FY  1994  to  fund  this 
program.  The  award  is  expected  to  begin 
on  or  about  September  30, 1994,  for  a 
12-month  budget  period  vrithin  a  project 
period  of  3  years.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds.  The  funding 
estimate  above  may  vary  and  is  subject 
to  change. 

Purpose 

The  purpose  of  this  program  to 
develop  methods  for  the  assessment  of 
health  effects  of  chemical  mixtures 
found  at  hazardous  substance  releases 
and  faciUties  to:  (1)  Identify 
environmental  chemical  mixtures  that 
impact  public  health,  (2)  evaluate  the 
potential  for  exposure  of  human 
populations  to  chemical  mixtures,  (3) 
study  the  pharmacokinetic  behavior  of 
chemical  mixtures,  (4)  study  the  various 
endpoints  that  would  be  affected  and 
the  target  organs  that  would  be 
impacted,  (5)  study  the  mechanisms  of 
action,  progression  and  rep)aiT  of  the 
injury  caused  by  chemical  mixtures,  (6) 
identify  biomarkers  (specific  and 
^generic)  that  would  allow  the 
determination  of  the  health  of  an 
organism,  (7)  develop  quahtative  and 
quantitative  health  assessment  methods 
for  chemical  mixtures,  and  (8)  develop 
methods  for  assessments  of  multiple 
health  effects. 

Program  Requirements 

ATSDR  will  provide  financial 
assistance  for  developing  assessment 
methods  and/'or  conduct  of 
experimental  animal  research.  The 
objective  of  the  assessment  component 
is  to  solve  the  immediate  pr(  biems 
posed  to  the  Agency  while  ihe  research 
component  allows  the  development  of 
generic  guidance  for  chemical  mixtures 
through  a  long  term  plan.  Both  of  these 
activities  are  neceisary  and 
coniplcmentar>'  for  the  successf;;! 
developn-.ent  of  a  viahip  research 
program.  This  research  program  for 
ch'M:  teal  mi.xtures  vould  in^provc  the 
knnivlcdge  base  on  the  liiTka;;e  between 
the  upidke  of  hdzaniaus  Mibsiances  and 
their  heaith  (,on;:>».'quor.ces.  and  reduce 
the  un;  ortainties  in  die  ptihhc  health 
assessments  performed  at  hazardous 
substance  ri;leasos  and  facililios. 

In  f  onri  jctinjj  activities  to  achieve  the 
obj(;c.tives  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  A.,  below,  and  ATSDR  will 
be  responsible  for  conducting  activities 
listed  under  B..  below: 


A.  Recipient  Activities 

1.  Develop  a  detailed  program  of 
research  to  investigate  toxic  interactions 
of  chemical  mixtures  found  at 
hazardous  substance  releases  and 
facilities  based  on  the  specific  areas 
hsted  in  the  purpose  of  this 
announcement. 

2.  Estabhsh  and  maintain  a  research 
plan  and  system  for  collecting 
information. 

3.  Periodically  hold  workshops  or 
symposia  to  exchange  current 
information,  opinions  and  research 
findings  on  mixtures. 

B.  ATSDB  Activities 

1.  Provide  consultative, 
adminisUative  and  technical  assistance, 
as  needed,  in  the  development  of  the 
program  of  research  activities  for  the 
enhancement  of  identified  disciplinary 
areas. 

2  Collaborate  with  the  recipient  in 
the  establishment  of  a  research  plan  and 
system  for  collecting  data  and 
developing  periodic  reports  on  activity. 

3.  Collaborate  on  the  preparation  of 
reports  and  briefing  materials  on  a 
timely  basis  to  assist  recipient  in 
presenting  and  writing  publications 
including  abstracts,  and  journal  articles. 

4.  Participate  and  collaborate  with  the 
applicant  in  plaiming  workshops  or 
symposia  to  exchange  current 
infonnation,  opinions,  and  research 
findings  on  mixtures. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  for  scientific  and  technical 
merit  according  to  the  following  criteria: 

A.  Scientific  and  Technical  ftexicw 
Criteria  of  Sew  Applications 

1.  Appropriateness  and  Knowledge  of 
Study  Design— 25% 

The  extent  to  which  the  applicant  s 
proposal  addresses:  (a)  Rationale  for  the 
proposed  study  dtsi^n:  fb)  a  plan  for 
exposure  assessment  and/or  a  plan  for 
ev.ijuati nt;  adverse  health  outcomes;  and 
(i.)  a  detailed  plan  for  analysis  of  the 
data. 

2.  Proposed  .Study— 25% 

The  adequacy  of  the  proposal  relevant 
fc;  (t)  The  studv  purpose,  objectives, 
and  rationale;  (h)  the  quality  of  program 
cbjoc'ives  in  terms  of  specifi<.i?v. 
measurabihty.  and  feasibility  [<.)  Lhe 
spe;:ifi<  ity  and  feasibiiity  of  the 
applicant's  timetable  for  implementing 
program  activities  and  tinielv 
completion  of  the  study;  and  (d)  the 
likelihood  of  the  applicant  completing 
proposed  program  activities  and 
attaining  proposed  objectives  based  on 
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the  thoroughness  and  clarity  of  the 
overall  program. 

3.  Relationship  to  Initiative — 15% 

The  extent  to  which  the  appUcation 
addresses  the  areas  of  investigation 
outlined  by  ATSDR. 

4.  Quality  of  Data  of  E)ata  Collection — 
15% 

The  extent  to  which:  (a)  the  study 
ascertains  the  information  necessary  to 
meet  the  objectives,  including  (but  not 
limited  to)  information  on  pathways  of 
exposure,  confounding  factors,  and 
biomedical  testing;  (b)  the  quality 
control  and  quality  assurance  of 
questionnaire  data  are  provided, 
including  (but  not  limited  to) 
interviewer  training  and  consistency 
checks  of  data;  (c)  die  laboratory  tests  (if 
applicable)  are  sensitive  and  specific  for 
the  chemical  or  disease  outcome  of 
interest;  and  (d)  the  quality  control, 
quality  assurance,  precision  and 
accuracy  of  information  for  the 
proposed  tests  are  provided  and 
acceptable. 

5.  Applicant  Capability  and 
Coordination  Efforts — 10% 

The  extent  to  which  the  proposal  has 
described:  (a)  the  capabiUty  of  the 
applicant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study; 
(b)  the  capability  of  tibe  applicant  to 
demonstrate  an  appropriate  plan  for 
interaction  with  the  community;  and  (c) 
the  suitability  of  facihties  and 
equipment  available. 

6.  Program  Personnel — 10% 

The  extent  to  which  the  proposed 
program  staff  is  qualified  and 
appropriate,  and  the  time  allocated  for 
them  to  accomplish  program  activities  is 
adequate. 

7.  Program  Budget — (Not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement/grant  funds. 

B.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

1.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

2.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  Proposed  changes  in  described 
long-term  objectives,  methods  of 
operation,  need  for  grant  support,  and/- 
or  evaluation  procedures  will  lead  to 
achievement  of  project  objectives;  and 


4.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  grant  funds. 

Executive  Order  12372 


App^cations  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  ^.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  t&an  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  ni,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
no  later  than  30  days  after  the 
appUcation  deadline.  (A  waiver  for  the 
60-day  requirement  has  been  requested.) 
Since  the  funding  for  this  program  was 
received  late  in  the  fiscal  year,  time  will 
not  permit  a  60-day  State 
recommendation  process.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
no  later  than  30  days  after  the 
application  deadline.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  date.  (By  formal  agreement, 
the  CDC  Procurement  and  Grants  Office 
will  act  on  behalf  of  and  for  ATSDR  on 
this  matter.) 


Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 


The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.161. 

Other  Requirements 

A.  Third  Party  Agreements 

Project  activities  which  are  approved  - 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
grantee  eind  the  third  party.  The  written 
agreement  shall,  at  a  minimum: 

1.  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  grant  by  the  terms 
of  the  grant,  including  requirements 
concerning  technical  review  (ATSDR 
selected  reviewers),  release  of  data, 
ownership  of  data,  and  the  arrangement 
for  copyright  when  publications,  data  or 
other  copyrightable  works  are 
developed  under  or  in  the  course  of 
work  under  a  PHS  grant  supported 
project  or  activity. 

2.  State  that  any  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-free,  nonexclusive,  and 
irrevocable  license  to  the  government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  government  purposes. 

3.  State  that  whenever  any  work 
subject  to  this  copyright  poUcy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  a  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  government's  right  in  that 
work. 

4.  State  the  activities  to  be  performed, 
the  time  schedule  for  those  activities, 
the  policies  and  procedures  to  be 
followed  in  carrying  out  the  agreement, 
and  the  maximum  amoimt  of  money  for 
which  the  grantee  may  become  liable  to 
the  third  party  under  the  agreement. 

5.  The  written  agreement  required 
shall  not  relieve  the  grantee  of  any  part 
of  its  responsibility  or  accountability  to 
PHS  imder  the  grant.  The  agreement 
shall,  therefore,  retain  sufficient  ri^ts 
and  control  to  the  grantee  to  enable  it 
to  fulfill  this  responsibility  and 
accountability. 

B.  Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
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Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  Protection  from  Research^ 
Risks  at  the  National  Institutesof 
Health. 

Application  Submission  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  HI,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Officer  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300,  Mail 
Stop  E-13.  Atlanta,  Georgia  30305,  on  or 
before  September  15, 1994.  (By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  on  behalf  of  and 
for  ATSDR  on  this  matter.) 

A.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain,  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing). 

B.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  A.l.  or  A.  2.  above  are 
considered  late  applications.  Late 
applications  vnll  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 

Additional  information  on  application 
procedures,  copies  of  application  forms, 
other  material,  and  business 
management  assistance  may  be  obtained 
from  Georgia  Jang,  Grants  Management 
Speciahst,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Mail  Stop  E-13,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6630. 
Programmatic  assistance  may  be 
obtained  from  Dr.  Moiz  Mumtaz,  Project 
Officer,  Division  of  Toxicology,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  1600  Clifton  Road,  NE.,  Mail 
Stop  E-29,  Atlanta,  Georgia  30333, 
telephone  (404)  639-6306. 
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Please  refer  to  Announcement  498 
when  requesting  information  and 
submitting  an  appHcation. 

Potential  appUcants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-O)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-0325, 
telephone  (202)  783-3233. 

Dated:  August  10, 1994. 
Qaire  V.  Broome, 

Deputy  Administmlur,  Agnncvfor  Toxic 
Substances  and  Disease  Ri^gistry. 
[FR  Doc.  94-20000  Filed  8-12-94:  8:45  ami 
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Centers  for  Disease  Control  artd 
Prevention 

[CDC-429] 

Cooperative  Agreement  With  the 
Washington  State  Department  of 
Health  for  Hanford  Radlaflon  Health 
Studies  Availability  of  Funds  for  Fiscal 
Year  1994 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  sole  source  cooperative 
agreement  vnth  the  Washington  State 
Department  of  Health  to  provide 
technical  and  administrative  services  in 
support  of  ongoing  and  future  CDC 
health  related  activities  associated  v\nth 
the  Hanford  Nuclear  Reservation. 
Approximately  $200,000  will  be 
available  in  FY  1994  to  support  this 
project.  It  is  expected  that  the  award 
will  begin  on  or  about  September  1, 
1994,  and  wall  be  awarded  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactorj-  progress  and  ti,e 
availability  of  funds. 

The  purpose  of  this  cooperative 
agreement  is  to  support  work  which 
must  be  undertaken -by  the  Washington 
State  Department  of  Health  in 
coordinating  and  performing  follow-up 
activities  resulting  from  the  release  of 
the  Hanford  Environmental  Dose 
Reconstruction  (HEDR)  Project  results. 

CDC  will  provide  guidance  on 
program  management  and 
administrative  matters;  assist  in 
developing  an  individual  dose 
assessment  capability  including  the 
selection  and  purchase  of  appropriate 
computer  hardware;  provide 


appropriate  training  and  technical 
assistance  in  the  operation  of  the  HEDR 
dose  computer  codes;  provide 
information  on  new  developments 
related  to  Hanford  health  studios;  and 
provide  other  appropriate  technical 
assistance  required  to  perforin  the 
activities  associated  with  this  proi«;ct. 
The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
tht  quality  of  life.  This'announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
Section  "Where  to  Obtain  Additional 
Information") 

Authority 

This  pr')gram  is  authorized  under  the 
Public  Health  Service  Act,  SecUon 
301(a)  142  U.S.C.  241(a)l.  as  amend.jd. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  woritpiace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
Anie.rican  people. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Washington  State  Department  of 
Health.  No  other  applications  are 
solicited.  The  Program  Announcement 
and  apphcation  kit  have  been  sent  to  the 
Washington  State  Department  of  Health. 

The  Washington  State  Department  of 
Health  is  the  most  appropriate 
organization  to  conduct  the  work  under 
this  cooperative  agreement  because: 

1.  The  Hanford  Nuclear  Reservation  is 
located  in  Washington  State.  Historic 
radiation  releases  from  the  site  exposed 
large  numbers  of  Washington  citizens 
who  continue  to  raise  questions  about 
possible  health  effects.  The  Washington 
State  Department  of  Health  has  primary 
responsibility  for  responding  to  these 
concerns. 

2.  The  health  departments  of  Idaho 
and  Oregon  have  endorsed  the  plan  for 
the  Washington  State  Department  of 
Health  to  assume  the  lead  role  in 
coordinating  Hanford  health  related 
activities  within  the  region. 

Executive  Order  12372  Review 

This  application  is  not  subject  to 
review  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 
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Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Numbo* 

The  Catalog  qf  Federal  Domestic 
Assistance  number  for  this  project  is 
93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  involving  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  wrill  be  subject  to  review  by 
the  OfGce  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regeirding  this 
program,  please  refer  to  Aimouncement 
Number  429  and  contact  Georgia  Jang, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Prociuement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Atlanta.  Georgia  30305,  telephone  (404) 
842-6630. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-O01-00473-1) 
referenced  in  the  "SUMMARY"  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  August  5. 1994. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Opemtions,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc  94-19854  Filed  &-12-94;  8:45  am] 
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[CDC-495J 

Cooperative  Agreement  to  the 
American  Academy  of  Dennatology  to 
Provide  Technical  Assistance  in  Skin 
Cancer  Prevention 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  availability  of  fiscal  year 
(FY)  1994  funds  for  a  sole  source 
cooperative  agreement  with  the 
American  Academy  of  Dermatology 
(AAD)  to  provide  technical  assistance  in 
state-of-the-art  skin  cancer  prevention. 
Approximately  $100,000  is  available  in 


FY  1994  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30. 1994,  and  will  be 
for  a  12-taonth  budget  period  within  a 
project  period  of  up  to  3  years.  This 
funding  estimate  may  vary  and  is 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds. 

The  purpose  of  this  cooperative 
agreement  is  to  supplement  and  support 
State  and  other  skin  cancer  prevention 
initiatives  by  providing  technical 
assistance  in  state-of-the-art  skin  cancer 
prevention.  Technical  assistance  may 
include  guidance  for  State  health 
departments  that  are  funded  to  conduct 
skki  cancer  prevention  demonstration 
projects;  participation  in  the  design, 
development,  demonstration,  and 
evaluation  of  health-care  professional 
education  and  training  strategies;  and 
guidance  in  developing  public  health 
initiatives,  such  as  a  national  a'genda  for 
skin  cancer  prevention  and  early 
detection. 

The  CJXD  will  collaborate  in  the 
development  of:  salient  educational 
messages;  skin  cancer  prevention 
educational  strategies  for  disseminatiion 
to  the  public;  linkages  with  States,  the 
public,  and  health-care  providers  to 
disseminate  consistent  skin  cancer 
prevention  messages;  primary  and 
secondary  educational  and  training 
programs  for  health-care  providers;  and, 
CDC  will  plan  and  coordinate  at  least 
two  annual  meetings.  CDC  will  also 
facilitate  and  assist  in  the  development 
of  a  national  strategy  for  the  prevention 
and  early  detection  of  skin  cancer. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  This  annoimcement 
is  related  to  the  priority  area  of  Cancer. 
(To  ordar  a  copy  of  "Healthy  People 
2000,"  seerthe  section  "Where  To 
Obtain  Additional  Information.") 

Authority 

This  program  is  authorized  under 
Sections  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  as  amended 
[  42  U.S.C.  241(a),  247b(k)(2)]. 
Applicable  program  regulations  are 
found  in  42  CFR  Part  51b— Project 
Grants  for  Preventive  Health  Services. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  nonuse  of  tobacco 
products.  This  is  consistent  with  the 


PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicant 

Assistance  .will  be  provided  only  to 
AAD.  No  other  applications  are 
solicited.  The  Program  Annoimcement 
and  the  application  kit  have  been  sent 
to  AAD. 

Eligibility  is  limited  to  AAD  because, 
as  an  internationally  recognized 
professional  organization  of 
approximately  10,000  dermatologists,  . 
the  membership  is  composed  of 
individuals  grounded  in  scientific 
expertise,  clinical  proficiency,  and 
research  in  disorders  of  the  skin, 
including  cancer.  For  several  years, 
AAD  has  conducted  free  ^kin 
examinations  and  collected  data  from 
over  half  of  a  million  Americans  during 
the  annual  AAD  National  Melanoma/ 
Skin  Cancer  Detection  and  Prevention 
campaign.  Solely  owned  by  AAD  and 
perhaps  the  largest  in  the  world,  the 
AAD  skin  cancer  screening  database 
includes  information  regarding  skin 
cancer  risk  factors,  behaviors,  and 
screening  results  of  at-risk  populations. 
Ongoing  analysis  and  information  from 
this  database  can  be  used  to  formulate 
and  develop  educational  strategies  and 
provide  technical  assistance. 

The  AAD  is  tbe  nation's  largest  and  • 
only  medical  organization  that 
represents  a  broad-based  constituency  of 
scientific  dermatology  experts  who  are 
currently  involved  in  multiple  activities 
that  relate  to  the  prevention  and  early 
detection  of  skin  cancer.  AAD  has  a 
track  record  of  capability  in  addressing 
educational  issues  that  can  positively 
impact  upon  skin  cancer  knowledge 
among  health  care  professionals  and  the 
public.  They  actively  provide  public 
education  through  the  use  of  a  variety 
of  health  education  messages 
disseminated  to  groups  of  all  ages. 
Further,  AAD's  strategic  plan  includes 
goals  that  address  public  education, 
media  relations,  environmental  issues, 
pohcy  development,  and  research. 
Although  there  are  two  other 
professional  dermatology  organizations, 
they  have  smaller  memberships  and 
they  specifically  focus  on  research  and 
surgery,  as  opposed  to  the  broad 
educational  efforts  of  AAD. 

AAD's  strategic  plan  commits  them  to 
play  a  major  role  in  formulating 
socioeconomic  policies  and  educational 
interventions  that  influence 
dermatologic  care  by:  (1)  promoting  and 
advancing  the  art  and  science  of  skin 
care;  (2)  promoting  optimal  standards  in 
clinical  practice,  education,  and 
research;  and  (3)  supporting  and 
enhancing  patient  care,  patient 
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education,  and  public  interest  in  skin 
care.  AAD's  strategic  plan  includes 
goals  that  address  public  education, 
media  relations,  environmental  issues, 
policy  development,  and  research. 

Among  their  many  outreach  efforts. 
A  AD  has- collaborated  with  the 
American  Cancer  Society  (ACS)  to 
develop  a  kindergarten.tiirough  third 
grade  curriculum  for  use  in  the  school 
system  and  with  the  American  Academy 
of  Pediatrics  (AAP)  on  the  development 
of  a  '.'New  Mothers"  pamphlet  intended 
to  educate  mothers  about  how  to  protect 
their  infants  from'overexposiuB  to  the 
sun's  harmful  rays.  They  have  also 
prepared  an  intervention  for  young 
children  entitled  Joel  Mole,  and  Public 
Service  Announcements  advocating 
skin  cancer  prevention.  AAD  members 
conduct  research  that  results  in 
scientific  publications  related  to  skin 
cancer,  serve  on  key  advisory  panels 
that  address  issues  related  to  skin 
cancer/melanoma  early  detection  and 
control,  and  they  have  participated  in 
the  development  of  Australia's  premier 
program:  Melanoma  Control:  Prevention 
and  Early  Detection. 

AAD's  membership  represents 
academia,  private  practice,  and 
research.  TTie  majority  of  their 
membership  is  board-certified  and 
solely  capable  of  analyzing,  advising, 
and  fulfilling  liaison  responsibilities 
necessary  to  effectively  carry  out  the 
activities  detailed  in  this  program.  AAD 
is  imiquely  qualified  to  provide 
supplemental  and  supportive  technical 
assistance  to  the  States  regarding  the 
science  of  skin  disorders,  particularly 
related  to  cancer,  and  the  preventive 
measures  that  can  be  taken  to  avoid 
morbidity  and  mortality  from  the 
development  of  skin  cancer.  No  other 
organization  possesses  as 
comprehensive  a  list  of  dermatologists, 
with  as  wide  a  range  of  abilities;  or 
controls  as  large  a  screening  database;  or 
performs  the  variety  of  roles  that  AAD 
does.  Therefore,  AAD  is  the  only 
organization  with  the  unique 
characteristics  to  perform  this 
cooperative  agreement. 

Executive  Order  12372  Review 

This  program  is  not  subject  to 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 


Il7?ere  to  Obtain  Additional  Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
495  and  contact  Locke  Thompson, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314,  Mail 
Stop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-6595. 

A  copy  of  "Healthy  People  2000" 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary  * 
Report:  Stock  No.  017-001-00473-1) 
referenced  in  the  "Summary"  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  August  5. 1994. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDCJ. 

(FR  Doc.  94-19855  Filed  8-12-94;  8:45  am) 
BILUNG  CODE  4t«».18-P 


Food  and  Drug  Administration 
[Docket  No.  94F-0283] 

Vanetta  (U.S.A.)  Inc.;  Filing  of  Food 
Additive  Petition  (Animal  Use) 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACnON:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Vanetta  (U.S.A.)  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  menadione  nicotinamide 
bisulfite  as  a  source  of  vitamin  K  and 
niacin  in  poultry  feed  when  used  at  the 
rat&of  2  grams  per  ton  of  complete  feed. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  October  31,  1994. 

ADDRESSES:  S'jbmit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodrow  M.  Knight,  Center  for 
Veterinary  Medicine  (HFV-226),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855.  301-594- 
1731. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 


petition  (FAP  2228)  has  been  filed  by 
Vanetta  (U.S.A.)  Inc.,  1770  East  Market 
St.,  York,  PA  17402.  The  petition 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
menadione  nicotinamide  bisulfite  as  a 
source  of  vitamin  K  and  niacin  in 
poultry  feed  when  used  at  the  rate  of  2 
grams  per  ton  of  complete  feed. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
PoUcy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  m^y,  on  or  before  October  31, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  thp 
Federal  Register.  If  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabifity  of  the  agency's 
findings  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubhshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  3.  1994. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  94-19808  Filed  8-12-94;  8  45  am] 
BILLING  COOe  416O-01-F 


Clinical  Studies  of  Safety  and 
Effectiveness  of  Orphan  Products; 
Availability  of  Grants;  Request  for 
Applications 

agency:  Food  and  Drug  .Administration, 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  changes  to  its  Orphan 
Products  Development  (OPD)  grant 
program.  Previously,  the  OPD  program 
consisted  of  two  separate  requests  for 
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appUcECUons  (RFA's)  published 
simullaDeously  with  one  receipt  date  for 
all  applicatioas.  These  two  RFA's  are 
now  combined  into  one  notice  with  two 
receipt  dates  each  year.  Previously, 
announcements  were  published  in  the 
Federal  Register  annually.  From  now 
on.  a  notice  will  be  published  annually 
in  the  Federml  Register  referencing  this 
annouiicement.Tfae  notice  will  remind 
eligible  applicants  of  the  receipt  dates, 
the  estimated  amount  of  funds  available, 
the  estimated  number  of  awards  to  be 
made  ia  that  fiscal  year  (FY),  and  any 
changes  in  programmatic  requirements 
or  criteria. 

DATES:  Application  receipt  dates  are 
October  1. 1994.  and  January  15,  1995. 
If  the  receipt  date  falls  on  a  weekend,  it 
will  be  extended  to  Monday;  if  the  date 
falls  on  a  holiday,  it  will  be  extended  to 
the  following  work  day. 
ADDRESSES:  Application  forms  are 
available  from,  and  completed 
appUcations  should  be  submitted  to: 
Robert  L.  Robins.  Grants  Management 
Officer.  Grants  and  Agreements 
Management  Branch  (HFA-520).  Food 
and  Drug  Administration.  Park  Bldg.. 
rm.  3-40.  5600  Fishers  Lane.  Rockville. 
MD  20857,  301-443-6170. 

Note:  Applications  hand-carried  or 
commercially  delivered  should  be  addressed 
to  the  Park  Bldg..  rm.  3-40. 12420  Parklawn 
Dr..  Rocfcvine,  MD  206S7.  Do  not  send 
applications  to  the  Division  of  Research 
Grants.  NstiofMl  Institutes  of  Health  (NIH). 

FOR  fVimieR  INFORMATION  CONTACT: 
Regarding  the  administrative  and 

finantnal  management  aspects  of 

this  notice:  Robert  L.  Robins 

(address  above). 
Regarding  the  programmatic  aspects 

of  this  notice:  Carol  A.  Wetmore  or 

Patricia  R.  Robuck.  Office  of 

Orphan  Pnxlucts  Development 

(HF-35),  Food  and  Drug 

Administration.  5600  Fishers  Lane. 

rm.  8-73.  Rockville.  MD  20857. 

301-443-4903. 
SUPPLEMENTARY  MfORMATION:  FDA  is 
announcing  the  anticipated  availability 
of  funds  for  FY  1995  for  awarding  grants 
to  support  clinical  trials  on  safety  and 
effectiveness  of  products  for  rare 
diseases  and  conditions  (i.e  .  those 
.iffecting  fewer  than  200,000  people  m 
the  United  States).  Contingent  on 
availabihty  of  FY  1995  funds,  it  is 
anticipated  that  S12  million  will  be 
available,  of  which  $6.2  miliion  will  hv 
for  noncompeting  continuation  awards. 
This  will  leave  $5.6  million  for  funding 
the  following:  Approximately  $2.9 
million  for  20  pants  (phase  1,  2,  or  3 
trials)  up  to  SlOOXKM)  each  in  direct 
costs  peranntun  plos  applicable 
indiied  costs  (or  up  to  3  years,  and 


approximately  $2.9  million  for  10  grants 
(phase  2  and  3  trials  only]  up  to 
$200,000  each  in  direct  costs  per  annum 
plus  applicable  indirect  costs  for  up  to 
2  years.  Applications  exceeding  this 
direct  cost  limit  will  be  considered 
nonresponsive  and  will  be  returned  to 
the  applicant.  The  current,  active 
investigational  new  drug  (IND)  or 
investigational  device  exemption  (IDE) 
number  for  the  proposed  study  must 
appear  on  the  face  page  of  the 
application  with  the  title  of  the  project. 

FDA  will  support  the  clinical  studies 
covered  by  this  notice  under  section  301 
of  the  Public  Health  Service  Act  (the 
PHS  act)  (42  U.S.C.  241).  FDA's  research 
program  is  described  in  the  Catalog  of 
Federal  Domestic  Assistance.  No. 
93.103. 

The  Public  Health  Service  (PHS) 
strongly  encourages  all  grant  recipients 
to  provide  a  smoke-fiee  work  place  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

PHS  urges  applicants  to  submit  work 
plans  that  address  specific  objectives  of 
"Healthy  People  2000."'  Potential 
applicants  may  t^tain  a  copy  of 
"Healthv  People  2000"  (Full  Report, 
stock  no.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  stock  no.  017-001-00473-1) 
through  the  Superintendent  of 
Dociunents.  Government  Printing 
Office.  Washington.  DC  20402-9325. 
202-783-3238. 

PHS  policy  is  that  applicants  for  PHS 
clinical  research  grants  are  required  to 
includt  minorities  and  women  in  study 
populaiioos  so  that  research  findings 
can  be  of  benefit  to  all  persons  at  risk 
of  the  disease,  disorder,  or  condition 
under  study;  special  emphasis  must  be 
placed  on  the  need  for  inclusion  of 
minorities  and  women  in  studies  of 
diseases,  disorders,  and  conditions 
which  disproportionately  affect  them. 
This  policy  is  intended  to  apply  to 
malos  and  fei.-iales  of  all  ages,  if  women 
or  minorities  jre  excluded  or 
inadeqijately  represented  ui  clinical 
research,  particularly  in  proposed 
population-based  studies,  a  clear 
compelling  rationale  must  be  provided. 

I.  Progfam^  Research  Goals 

GPD  was  established  to  identifv'  and 
facilitate  the  availability  of  orphan 
products.  In  the  OPD  grants  program, 
orphan  products  are  defined  as  drugs, 
biologies,  medical  devices,  and  foods  for 
medical  purposes  which  are  indicated 
for  a  rve  disease  or  txMidition  (i.e..  a 
prevalmce.  not  incideixx.  of  fewer  &an 
200.000  people  in  tiie  United  States). 


Diagnostic  tests  will  qualify  only  if  the 
U.S.  population  to  be  screened  for  the 
disorder  is  fewer  than  200.000. 

One  way  to  make  orphan  products 
available  is  to  support  clinical  research 
to  determine  whether  the  prtxiucts  are 
safe  and  effective.  All  funded  studies 
are  subject  to  the  requirements  of  the 
Federal  Food.  Drug,  and  Cosnaetic  Act 
(the  act)  and  regulations  promulgated 
thereunder.  The  grants  are  funded  under 
the  legislative  authority  of  section  301 
ofthePHSAct. 

The  goal  of  FD.As  OPD  grants 
program  is  to  encourage  clinical 
development  of  products  for  use  in  rare 
diseases  or  conditions  where  no  current 
therapy  exists,  where  current  therapy 
would  be  improved,  and/or  where 
pivotal  clinical  trials  vvoukl  occur.  In 
furtherance  of  this  goal.  FDA  provides 
grants  to  conduct  clinical  studies 
intended  to  provide  data  acceptable  to 
the  agency  which  %vill  either  result  in  or 
subst£uitially  contribute  to  approval  of 
these  products.  Applicants  should  keep 
this  goal  in  mind  and  must  include  an 
explanation  in  the  "Descriptiaa"  section 
of  the  application  of  how  their  pn»posed 
study  will  either  focilitate  product 
approval  or  provide  essential  data 
needed  for  product  developmeat.  The 
application  will  be  considered 
nonresponsive  without  this  explanation 
in  the  "Description"  section. 
Information  regarding  meetings  and/or 
discussions  with  FDA  reviewing 
division  staff  about  development  of  the 
product  to  be  studied  shotdd  also  be 
provided  in  the  application.  This 
information  is  extremely  important  for 
the  review  process. 

Except  for  medical  foods  that  do  not 
require  premarket  approval,  FD.A  will 
only  consider  awarding  grants  to 
support  clinical  studies  for  determining 
whether  the  products  are  safe  and 
effective  for  premarket  approval  under 
the  act  (21  U.S.C.  301  et  seq.)  or  under 
section  351  of  the  PHS  Act  (42  U.S.C. 
262).  In  most  cases,  preUminary  cUnical 
research  suggesting  effectiveness  and 
relative  safety  will  already  be  a-vailable. 
Studids  of  already  approved  products 
evaluating  new  orphan  indications  are 
also  acceptable  and  are  required  to  have 
an  IND  or  IDE  for  new  labeling 
purposes. 

Studies  submitted  for  the  larger  grants 
(5200,000)  must  be  continuing  in  phase 
2  or  phase  3  of  investigation.  Phase  2, 
trials  include  controlled  clinical  studies 
conducted  to  evaluate  the  effectiveness 
of  the  drug  for  a  particular  indicatioo  in 
patients  with  the  disease  orcooditioa 
and  to  determine  the  common  or  short- 
term  side  effects  and  risks  associated 
with  the  drug.  Phase  3  trials  gaftber 
additional  information  abodt 
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effectiveness  and  safety  that  is  nocpssary 
to  evaluate  the  overall  benefit-risk 
relationship  of  the  dnig  and  to  provide 
an  adequate  basis  for  physician  labrlmg 
Studies  submitted  for  the  smaller  g.-^ants 
(SIOO.OOO)  may  be  phase  1,  2.  or  3  trials. 

Applications  should  propose  a 
clinical  trial  of  one  therapy  for  one 
indication.  The  applicant  must  proMde 
supporting  evidence  that  sufficirnt 
quantify  of  the  product  to  be 
investigated  is  available  to  the  applicant 
in  the  form  needed  for  the  clinical  trial 
The  applicant  must  also  provide 
supporting  evidence  that  the  patient 
population  has  been  surveyed  and  that 
there  is  reasonable  assurance  that  the 
necessary  number  of  eligible  patients  is 
available  for  the  study. 

Funds  may  be  requested  in  the  budget 
for  travel  to  FDA  to  meet  with  reviewing 
division  slaff  about  product 
development  progress. 


II.  Human  Subject  Protection  and 
Informed  Consent 

A.  Research  Involving  Human  Subjects 

Applicants  should  carefully  review 
the  section  on  human  subjects  in  the 
application  kit.  "Section  B.  Specific 
Instructions— Forms,  Item  4.  Human 
Subjects."  on  pages  11  through  13  of  the 
application  kit  should  be  carefully 
reviewed  for  the  certification  of 
Institutional  Review  Board  (IRB) 
approval  requirements.  Documentation 
of  IRB  approval  for  every  participating 
center  is  required  to  be  on  file  with  the 
Grants  Management  Officer.  FDA.  The 
goal  should  be  to  include  enough 
information  on  the  protection  of  human 
subjects  in  a  sufficiently  clear  fashion  so 
reviewers  will  have  adequate  material  to 
make  a  complete  review. 

B.  Informed  Consent 

Consent  and/or  assent  forms,  and  any 
additional  information  to  be  given  to  a 
subject,  should  accompany  the  grant 
apphcation.  Information  that  is  given  to 
the  subject  or  the  subject's 
representative  must  be  in  language  that 
the  subject  or  his  or  her  representative 
can  understand.  No  informed  consent, 
whether  oral  or  written,  may  include 
any  language  through  which  the  subject 
or  the  subject's  representative  is  made  to 
waive  any  of  the  subject's  legal  rights, 
or  by  which  the  subject  or 
representative  releases  or  appears  to 
release  the  investigator,  the  sponsor,  or 
the  institution  or  its  agent  from  liability. 

If  a  study  involves  both  adults  and 
children,  separate  consent  forms  must 
be  provided  for  the  adults  and  the 
parents  or  guardians  of  the  children. 


C.  Elements  cf  Informed  Canbrnl 

The  elements  of  informed  r nnspnt  arn 
stated  in  the  regulations  at  45  C.FR 
46.116  and  21  CFR  50.25  as  follows: 
1.  Basic  elements  of  informed  (  nnsont. 

In  seeking  informed  consmi.  the 
following  information  shell  t)p  provided 
to  each  subject. 

(a)  A  statement  that  the  study 
involves  research,  an  explanation  of  the 
purposes  of  the  research  and  the 
expected  duration  of  the  subject  s 
participation,  a  description  of  the 
procedures  to  be  followed,  and 
identification  of  any  procedures  which 
are  experimental. 

(b)  A  description  of  any  reasonably 
foreseeable  risks  or  discomforts  to  the 
subject. 

(c)  A  description  of  anv  benefits  to  the 
subject  or  to  others  which  may 
reasonably  be  expected  from  the 
research. 

(d)  A  disclosure  of  appropriate 
alternative  procedures  or  courses  of 
treatment,  if  any.  that  might  be 
advantageous  to  the  subject. 

(e)  A  statement  that  describes  the 
extent,  if  any,  to  which  confidentiafitv 
of  records  identifying  the  subject  will'be 
maintained,  and  that  notes  the 
possibility  that  FDA  mav  inspect  the 
records. 

(f)  For  research  involving  more  than 
minimal  risk,  an  explanation  as  to 
whether  any  compensation  and  any 
medical  treatments  are  available  if 
injury  occurs  and,  if  so,  what  thev 
consist  of  or  where  further  inforniation 
may  be  obtained. 

(g)  An  explanation  of  whom  to  contact 
for  answers  to  pertinent  questions  about 
the  research  and  research  subject  s 
rights,  and  whom  to  contact  in  the  event 
of  research-related  injury  to  the  subject. 

(h)  A  statement  that  paru  ipation  is 
voluntary,  that  refusal  to  pdrticipate  will 
involve  no  penalty  or  loss  of  benefits  to 
which  the  subject  is  other.vise  entitled, 
and  that  the  subject  may  discontinue 
participation  at  any  time  without 
penalty  or  loss  of  benefits  to  which  the 
subjectis  otherwise  entitled. 
2.  Additional  elements  of  informed 
consent. 

When  appropriate,  one  or  more  of  the 
following  elements  of  information  shall 
also  be  provided  to  each  subject. 

(a)  A  statement  that  the  particular 
treatment  or  procedure  may  involve 
risks  to  the  subject  (or  the  embryo  or 
fetus,  if  the  subject  is  or  may  become 
pregnant)  which  are  currently 
unforeseeable. 

(b)  Anticipated  circumstances  under 
which  the  subject's  participation  may  be 
terminated  by  the  investigator  without 
regard  to  the  subject's  consent. 


(c)  Any  costs  to  the  suh|t-cl  ih,.;  !r,.,y 
result  from  participation  in  the  r.-M  an  .': 

(d)  The  consequences  of  a  subn-ct  ?: 
decision  to  withdraw  irorr,  the  :evc„/,  j, 
and  procedures  for  orderK  ir-rrr-jn,,!,.;, 
of  participation  by  the  suiji^^tt. 

(e)  A  statement  that  si^.-^ificant  n.  w 
findings  developed  during  the  coiiise  ,A 
the  research  which  may  relate  to  the 
subjects  willingness  to  con!in.-e 
participation  will  be  provided  tn  );.. 
subject. 

(f)  The  approximate  number  of 
subjects  involved  in  the  study. 

The  informed  consent  rcqiiirer.i.-i,!- 
are  not  intended  to  preempt  any 
applicable  Federal,  State,  or  local  U-as 
which  require  additional  informa'K.n  h, 
be  disclosed  for  informed  consent  to  i-r 
legally  effective. 

Nothing  in  the  notice  is  intended  ii 
limit  the  authority  of  a  physician  to 
provide  emergency  medical  care  to  the 
extent  that  a  physician  is  permitted  to 
do  so  under  applicable  Federal.  .Stale  (,: 
local  law. 

III.  Reporting  Requirements 

An  annual  Financial  Status  Rt  port 
(SF-269)  is  required.  The  oripina!  :,v.c 
two  copies  of  this  report  must  be 
submitted  to  FDA's  Grants  Manapenien: 
Officer  within  90  davs  of  the  budjjet 
expiration  date  of  the  grant.  Failu.-e  to 
file  the  Financial  Status  Report  (SF-IW' 
in  a  timely  fashion  will  be  groun(]s  fr.r 
suspension  or  termination  of  the  gr.mr 

For  continuing  grants,  an  annu.d 
program  progress  report  is  also  required 
The  noncompeling  continuation 
application  (PHS  2590)  will  be 
considered  the  annual  program  proi;re>-- 
report. 

A  final  program  progress  report 
Financial  Status  Report  (SF-269).  and 
Invention  Statement  must  be  submitted 
within  90  days  after  the  expiration  of 
the  project  period  as  noted  on  the 
Notice  of  Grant  Award. 

Program  monitoring  of  grantees  will 
be  conducted  on  an  ongoing  basis  and 
written  reports  will  be  done  bv  the 
project  officer.  The  monitoring  mav  be 
in  the  form  of  telephone  conversations 
between  the  project  officer/grants 
management  specialist  and  the  principa! 
investigator  and/or  a  site  visit  with 
appropriate  officials  of  the  grantee 
organization.  The  results  of  these 
reports  will  be  recorded  in  the  offitial 
grant  file  and  may  be  available  to  the 
grantee  upon  request  consistent  with 
FDA  disclosure  regulations.. 

IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  will  be  in  the  form  of  a  gram. 
All  awards  will  be  subject  to  all  policies 
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and  requirements  that  govern  the 
research  grant  programs  of  PHS, 
including  the  provisions  of  42  CFR  part 
52  and  45  CFR  parts  74  and  92.  The 
regulations  promulgated  under 
Executive  Order  12372  do  not  apply  to 
thisprogram. 

AH  grant  awards  are  subject  to 
applicable  requirements  for  clinical 
investigations  imposed  by  sections  505, 
507,512,  and  515  of  the  act  (21  U.S.C. 
355,  357,  360b,  and  360e).  section  351 
of  the  PHS  act  (42  U.S.C.  262),  and 
regulations  promulgated  under  any  of 
these  sections. 

B.  Eligibiiity 

These  grants  are  available  to  any 
public  or  private  nonprofit  entity 
(including  State  and  local  units  of 
government)  and  any  for-profit  entity. 
For-profit  entities  must  commit  to 
excluding  fees  or  profit  in  their  request 
for  support. 

C.  Length  of  Support 

The  length  of  the  study  will  depend 
upon  the  nature  of  the  study.  For  those 
studies  with  an  expected  duration  of 
more  than  1  year,  a  second  or  third  year 
of  noncompetitive  continuation  of 
support  will  depend  on:  (1)  Performance 
during  the  preceding  year;  and  (2)  the 
availiAtility  of  Federal  funds. 

D.  Funding  Plan 

The  number  of  studies  funded  will 
depend  on  the  quality  of  the 
applications  received  and  the 
availability  of  Federal  funds  to  support 
the  projects.  Before  an  award  will  be 
made,  the  status  of  the  IND  or  the  IDE 
will  be  verified.  If  the  IND/IDE  for  the 
proposed  study  is  not  active  or  the 
proposed  study  has  not  been  submitted 
to  an  ongoing  IND/IDE,  no  award  will  be 
made.  Further,  documentation  of  IRB 
approvals  for  all  performance  sites  must 
be  on  file  with  the  Grants  Management 
Officer,  FDA  (address  above),  before  an 
award  can  be  made. 

V.  Review  Procedure  and  Criteria 

A.  Review  Method 

All  applications  submitted  in 
response  to  this  request  for  appUcations 
will  first  be  reviewed  by  grants 
management  and  program  staff  for 
responsiveness  to  this  request  for 
applications.  If  applications  are  found  to 
be  nonresponsive,  they  will  be  returned 
to  the  applicant. 

Responsive  appUcations  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  a  panel  of 
experts  in  the  subject  field  of  the 
specific  application.  Responsive 
applications  will  also  be  subject  to  a 
second  level  of  review  by  a  National 


Advisory  Council  for  concurrence  with 
the  recommendations  made  by  the  first- 
level  reviewers,  and  funding  decisions 
will  be  made  by  the  Commissioner  of 
Food  and  Drugs. 

B.  Program  Review  Criteria 

Applications  will  be  evaluated  by 
program  and  grants  management  staff 
for  resjX)nsiveness.  Responsiveness  will 
be  based  on  the  following  criteria: 

1.  The  application  proposes  a  clinical 
trial  to  determine  safety  and/ or  efficacy 
of  an  orphan  product.  This  should 
includa  an  explanation  in  the 
"Description"  section  of  how  the 
profMJsed  study  will  either  facilitate 
product  approval  or  provide  essential 
data  needed  for  product  development. 

2.  The  prevalence,  not  incidence,  of 
population  to  be  served  by  the  product 
is  fewer  than  200,000  individuals- in  the 
United  States.  The  applicant  should 
includa  a  detailed  explanation 
supplemented  by  authoritative 
references  in  support  of  the  prevalence 
figure.  (If  the  product  has  been 
designated  by  FDA  as  an  orphan 
product,  a  statement  so  stating  will 
suffice.)  Diagnostic  tests  and  vaccines 
will  qualify  only  if  the  population  of 
intendad  use  is  fewer  than  200,000 
individuals  in  the  United  States.  If 
applicants  have  questions,  they  may  call 
program  staff,  listed  above. 

3.  The  number  assigned  to  the 
current,  active  IND/IDE  for  the  proposed 
study  must  appear  on  tha  face  page  of 
the  application  with  the  title  of  the 
project-  Only  medical  foods  that  do  not 
require  premarket  approval  are  exempt 
from  this  requirement.  Studies  of 
already  approved  products  evaluating 
new  orphan  indications  are  also 
required  to  have  a  current,  active  IND/ 
IDE.  If  the  sponsor  of  the  IND/IDE  is 
other  than  thu  principal  investigator 
listed  an  the  application,  a  letter  from 
the  sponsor  verifying  access  to  the  IND/ 
IDE  is  required. 

4.  The  requested  budget  must  be 
within  the  limits  (either  $100,000  in 
direct  costs  for  up  to  3  years  or  $200,000 
in  direct  costs  for  up  to  2  years)  as  stated 
in  this  request  for  applications. 

Applications  considered 
nonresponsive  will  be  returned  to  the 
applicant. 

C.  Scientific/Technical  Rexiew  Criteria 

For  the  first  level  of  review,  the 
scientific  and  technical  merit  criteria 
are: 

1 .  The  soundness  of  the  rationale  for 
the  proposed  study: 

2.  The  quahty  and  appropriateness  of 
the  study  design  to  include  the  rationale 
for  the  statistical  procedures: 


3.  The  statistical  justification  for  the 
number  of  patients  chosen  for  the  trial, 
based  on  the  proposed  outcome 
measures  and  the  appropriateness  of  the 
statistical  procedures  to  be  used  in 
analysis  of  the  results; 

4.  The  adequacy  of  the  evidence  that 
the  proposed  number  of  eligible  subjects 
can  be  recruited; 

5 .  The  qualifications  of  the 
investigator  and  support  staff,  and  the 
resources  available  to  them; 

6.  The  evidence  that  a  sufficient 
quantity  of  the  product  is  available  to 
the  applicant  in  the  form  needed  for  the 
investigation.  A  current  letter  from  the 
supplier  as  an  appendix  will  be 
acceptable.; 

7.  The  adequacy  of  the  justification 
for  the  request  for  financial  support; 

8.  The  adequacy  of  plans  for 
complying  with  regulations  for 
protection  of  human  subjects;  and 

9.  The  ability  of  the  applicant  to 
complete  the  proposed  study  within  its 
budget  and  within  time  limitations 
stated  in  this  request  for  applications. 

The  priority  score  will  be  based  on 
the  above  Scientific/Technical  review 
criteria.  In  addition,  the  reviewers  may 
advise  the  program  staff  concerning  the 
appropriateness  of  the  proposal  to  the 
goals  (I.  Research  Goals  and  Priorities, 
described  above)  of  the  OPD  Grants 
Program. 

D.  Award  Criteria 

Resources  for  this  program  are 
limited.  Therefore,  should  two  or  more 
applications  be  received  and  approved 
by  FD.A  which  propose  duplicative  or 
very  similar  studies,  FDA  will  support 
only  the  study  with  the  best  score. 

VI.  Submission  Requirements 

The  original  and  five  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  9/91)  or  the  original  and  two 
copi^  of  the  PHS  5161  (Rev.  7/92)  for 
State  and  Local  Governments,  with 
copies  of  the  appendices  for  each  of  the 
copies,  should  be  delivered  to  Robert  L. 
Robins  (address  above).  Application 
receipt  dates  are  October  1,  1994,  and 
January  15, 1995.  If  the  receipt  date  falls 
on  a  weekend,  it  will  be  extended  to 
Monday;  if  the  date  falls  on  a  holiday, 
it  will  be  extended  to  the  following 
work  day.  No  supplemental  material 
will  be  accepted  after  the  receipt  date. 
Evidence  of  final  IRB  approval  will  be 
accepted  for  the  file  after  the  receipt 
date,  but  it  will  not  be  sent  out  to  the 
first  level  reviewers. 

The  outside  of  the  mailing  package 
and  item  2  of  the  application  ^e  page 
should  be  labeled, ^'Response  to  RFA- 
FDA-OP-95-1.' 
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If  an  application  for  the  same  study 
was  submitted  in  response  to  the 
previous  RFA,  a  submission  in  response 
to  this  RFA  will  be  ccxisidered  a  request 
to  withdraw  the  previous  application. 

VII.  Method  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
normal  working  hours,  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  on  or 
before  the  established  receipt  dates. 

Applications  will  be  considered 
received  on  time  if  sent  on  or  before  the 
receipt  dates  as  evidenced  by  a  legible 
U.S.  Postal  Service  dated  postmark  or  a 
legible  date  receipt  from  a  commercial 
carrier,  unless  they  arrive  too  late  for 
orderly  processing.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.  Applications 
not  received  on  time  will  not  be 
considered  for  review  and  will  be 
returned  to  the  applicant 

Note:  Applicants  should  note  that  the  US 
Postal  Service  does  not  uniformly  provide 
dated  posunarks.  Before  relying  on  the 
method,  applicants  should  check  with  their 
local  post  office. 

B.  Format  for  Application 

Submission  of  the  application  must  be 
on  Grant  Application  Form  PHS  398 
(Rev.  9/91).  All  "General  Instructions" 
and  "Specific  Instructions"  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  dates  and 
the  maihng  label  address.  Do  not  send 
applications  to  the  Division  of  Research 
Grants,  NIH.  Applications  from  State 
and  Local  Governments  should  be 
submitted  on  Form  PHS  5161  (Rev.  7/ 
92). 

The  face  page  of  the  application  must 
reflect  the  request  for  applications 
number  RFA-FDA-OP-95-1.  The  title 
of  the  proposed  study  must  include  the 
ttame  of  the  product  and  the  disease/ 
disorder  to  be  studied  along  with  the 
IND/IDE  number. 

Data  included  in  the  application,  if 
restricted  with  the  legend  specified 
below,  may  be  entitled  to  confidential 
treatment  as  trade  secret  or  confidential 
commercial  information  within  the 
meaning  of  the  Freedom  of  Information 
Act  (5  U.S.C.  552fb)(4))  and  FDA's 
implementing  regulations  (21  CFR 
20.61). 

Information  collection  requirements 
requested  on  Form  PHS  398  and  the 
instructions  have  been  submitted  by  the 
PHS  to  the  Office  of  Management  and 
Budget  (OMB)  and  were  approv-ed  and 
assigned  OMB  control  number  0925- 
0001. 


C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  use.  552)  as  determined  by  the 
freedom  of  information  ofTicials  of  the 
Department  of  Health  and  Human 
Services  or  by  a  court,  data  contained  in 
the  portions  of  this  application  which 
have  been  specifically  identified  by 
page  number,  paragraph,  etc..  bv  the 
applicant  as  containing  restricted 
information  shall  not  be  used  or 
disclosed  except  for  evaluation 
purposes. 

Dated  August  10.  1994. 

Ronald  G.  Cfaesetnore. 

Associate  Commissjoner  for  Regulatory 
Affairs 

|FR  Doc  94-19915  Filed  8-12-94.  8  43  arr] 
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[Docket  No.  94M-024S] 

PB  Diagnostic  Systems,  Inc.; 
Premarket  Approval  of  OPUS"  CEA 

AGENCY:  Food  and  Drag  Administration, 
HHS. 

ACTtON:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  bv  PB 
Diagnostic  Systems.  Inc..  Westwood. 
MA.  for  premarket  approval,  under 
section  515  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  ac1).  of  OFUS  ? 
CEA.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  on  June  20.  1994.  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
'  review  by  September  14,  1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safetv  and 
effectiveness  djta  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  E.  Maxim,  Center  for  Devices  and 
Radiological  Health  (HFZ-440).  Food 
and  Drug  Administration.  1390  Piccard 
Dr..  Rockville,  MD  20850.  301-594- 
1293. 

SUPPLEMENTARY  INFO«MATtON:  On  May  1 . 
1992,  PB  DiagnosUc  Systems,  hic, 
Westwood,  MA  02090.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  OPUS?^  CE.^^.  The  device  is 
an  enzyme  immunoassay  and  is 
indicated  for  the  quantitative 
measurement  of  caicinoembrvonic 
antigen  (CEA)  in  serum  to  be  used  as  an 
aid  in  the  prognosis  and  management  of 


cancer  patients  in  whom  changing 
concentrations  of  CEA  are  observed.  In 
accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  as  amended 
by  the  Safe  Medical  Devices  Act  of 
1990.  this  premarket  approval  (PMA) 
was  not  referred  to  the  Immunology 
Devices  Panel,  an  FDA  advisory  panel, 
for  review  and  recommendation  because 
the  information  in  the  PMA 
substantially  dupUcates  information 
previouslv  reviewed  bv  this  panel. 

On  June  20.  1994,  CDRH  approved  the 
application  by  a  letter  to  tht-  applicant 
from  the  Director  of  the  Office  of  De\ice 
Evaluation,  CDRH 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  nn  file  in  the 
Dockets  Managf-.T.ent  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the     ^ 
device  and  t.he  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  5l5(dl(3)  of  the  act  (21  U.S.C. 
3f)0e(dl(3))  authorizes  any  intprested 
person  to  petition,  unrior  section  515(g) 
of  the  act  (21  U.S.C.  360f(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  ai^plication.  .\ 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CF.R  pari  11) 
of  FD.^'b  ad.T.inistrati^e  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CCRH's  action  hv  an 
independent  advisorv  committee  of 
experts.  A  petition  is  to  be  m  the  form 
of  a  petition  for  ruconsiderati'in  under 
i?in.33(t))(2lCFRl0.33(r))).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independe.nt  advisor*  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  informat;,-.:i 
showing  that  there  is  a  genuint-  and 
substantial  issue  of  nidtenai  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  U  FDA  grants  the  pet.tion,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  ma\  panicipate  in  the 
review,  the  Lime  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  September  14.  1994,  file  v\-ith  the 
Dockets  Management  Branch  (addn^ss 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
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document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:)uly  29, 1994. 

loseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
forDevices  and  Radiological  Health. 

(PR  Doc.  94-19925  Filed  8-12-94;  8:45  ami 
■H.LING  COM  416fr-01-F 


[DociWt  No.  94M-0241] 

Cardiac  Pacemakers,  Inc.,  Premarket 
Approval  of  VENTAK®  PRx®  Model 
1700  and  Model  1705  AICO^m  System, 
Model  2850  PRESCRIPTORTM 
Programmer  and  Model  2860  Program 
Disk 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Cardiac 
Pacemakers,  Inc.,  St.  Paul,  MN,  for 
pxemarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  VENTAK®  PRx® 
Model  1 700  and  Model  1705  AICD^m 
System,  Model  2850  PRESCRIPTOR™ 
Programmer  and  Model  2860  Program 
Disk.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  June 
17, 1994,  of  the  approval  of  the 
apphcation. 

DATES:  Petitions  for  administrative 
review  by  September  14,  1994. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
efiiectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  E&ug  Administration,  rm.  1-23, 
12420  Parklavra  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carole  C  Carey,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850.  301-594- 
2723. 

SUPPLEMENTARY  INFORMATION:  On 
December  23, 1991.  Cardiac 
Pacemakers,  Inc.,  4100  Hamline  Ave., 


North.  St.  Paul.  MN  55112,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  VENTAK®  PRx®  Model 
1700  and  Model  1705  AlCD™  System. 
Model  2850  PRESCRIPTORtm 
Programmer  and  Model  2860  Program 
Disk.  The  VENTAK®  PRx®  Model  1700 
and  Model  1705  AlCD™  System.  Model 
2850  PRESCRIPTORTM  Programmer  and 
Model  2860  Program  Disk  consists  of 
the  following:  Model  1700  or  Model 
1705  VENTAK®  PRx®  pulse  generator: 
Model  6942  Torque  Wrench;  Models 
0065  and  0066  defribrillation  patch 
leads  or  commercially  available 
defribrillation  leads;  Model  6829  Lead 
Cap;  Model  6831  Lead  Adapter;  Model 
6620  Torque  Wrench;  Model  0011  pace/ 
sense  lead  or  commercially  available 
pace/tense  leads;  Model  2850 
PRESCRIPTOR™  Programmer;  Model 
2860  t>rogram  Disk  (Revision  10);  Model 
6575  or  Model  6577  Telemetry  Wand; 
and  related  programmer  accessories 
including  Model  6580  Electrogram 
Cable.  Model  6884  BNC-BNC  Cable, 
Model  6892  Internal  Controller- 
Stimulator  Cable,  Model  6896  Ink 
Cartridges,  Model  6897  Printer  Paper, 
and  Model  6899  Patient  Data  Disks.  The 
device  is  an  automatic  implantable 
cardioverter  defribrillator  system  and  is 
indicated  for  the  treatment  of  patients 
with  ventricular  fibrillation  and/or 
ventricular  tachyarrhythmias  who  are  at 
high  risk  of  sudden  cardiac  death.  Such 
patients  are  defined  as  having 
experienced  the  following  situations: 
The  survival  of  at  least  one  episode  of 
cardiac  arrest  presumably  due  to 
hemodynamically  unstable  ventricular 
tachyarrhythmia  not  associated  with 
acute  myocardial  infarction  and/or 
poorly  tolerated,  sustained  ventricular 
tachycardia  (VT)  and/or  ventricular 
fibrillttion  (VF)  which  recurs 
spontaneously  or  can  be  induced 
despite  the  best  antiarrhythr.iic  drug 
therapy.  (The  clinical  outcome  of 
hemodjmamically  stable,  sustained  VT 
patients  is  not  fully  known.  A  study  of 
the  safety  and  effectiveness  of  the 
VENTAK®  PRx®  system  on  this 
selected  subgroup  of  VT  patients  has  not 
been  conducted.) 

On  August  2, 1993,  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  June  17, 1994,  CDRH 
approved  the  apphcation  by  a  letter  to 
the  aj^Ucant  from  the  Acting  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 


above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  imder  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  apphcation.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  pubUsh  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in -the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  14, 1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360i(h))]  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  July  29. 1994. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

|FR  Doc  94-19924  Filed  8-12-94;  8:45  am) 
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National  InsOtutes  of  Healtti 

John  E.  Fogarty  International  Center 
for  Advanced  Study  in  the  Heaitti 
Sciences;  Meeting  of  Ihe  Fogarty 
International  Center  Advisory  Board 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  twenty-eighth 
meeting  of  the  Fogarty  International 
Center  (FIC)  Advisory  Board,  September 
27, 1994,  in  the  Lawton  Chiles 
International  House  (Building  16),  at  the 
National  Institutes  of  Health. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  noon.  The 
agenda  will  include  a  report  on  the  NIH 
Extramural  Research  Program;  a 
presentation  on  the  Administration's 
emphases  in  science  and  technology;  a 
report  on  the  policy  and  program 
developments  in  the  International 
Cooperative  Biodiversity  Groups 
Program;  and  a  report  on  the  June 
meeting  of  the  Advisory  Committee  to 
the  Director.  NIH. 

In  accordance  with  the  provisions  of 
Sees.  552b(c)(4)  and  552b(c)(6),  Title  5. 
use.  and  sec.  10(d)  of  Pub.  L.  92-463, 
the  meeting  will  be  closed  to  the  public 
fram  1:15  p.m.  to  adjouniment  for  the 
review  of  applications  to  the  Senior 
International  Fellowship  and  Fogarty 
International  Research  Collaboration 
Awards  Programs. 

Myra  Halem,  Committee  Management 
Assistant.  Fogarty  International  Center, 
Building  31.  Room  B2C08.  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301-496-1491).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Committee  members  upon  request. 
Irene  Edwards,  Executive  Secretary, 
Fogarty  International  Center  Advisory- 
Board.  Building  31,  Room  B2C08, 
telephone  301-49&-1491,  will  provide 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Halem  at  least  2  weeks  in 
advance  of  the  meeting. 

(('ainlcis  of  Federal  Domestic  /Vssist.Tnct* 
I'rofyain  No.  93.989,  Senifjr  Iiite.T.ationa! 
Awards  Pitogram,  and  93.934,  Fogarty 
[nternatioaal  Research  Collaboration  .^^vd^d.) 

Dated:  August  3, 1994. 
Susan  K.  Fetdnan. 
Committee  Management  Officer,  NIII. 
(FR  Doc.  94-19827  Filed  8-12-94;  8:45  am] 
BILLING  OOOE  414e-01-M 


Nation^ri  Institute  on  Alcohol  Abuse 
and  Alcoholisnt;  Meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism,  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism,  September  22, 1994, 
Residence  Inn,  7335  Wisconsin  Avenue, 
Rcthesda,  MD  20814. 

This  meeting  will  be  open  to  the 
public  on  September  22  from  1  p.m.  to 
adjournment  to  discuss  administrative 
details  or  other  issues  relating  to  council 
activities.  Attendance  by  the  public  will 
be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Diana  Widner.  Office  of 
Scientific  Affairs,  NIAAA.  at  301/443- 
4376. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  use.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  nvill  be  closed  to 
the  public  on  September  22  from  8:30 
a.m.  to  11:30  a.m.  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the 
application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Diana  Widner.  Cominittee 
Management  Officer,  National  Institute 
on  Alcohol  Abuse  and  Alcoholism. 
Willco  Building,  Suite  409.  6000 
Executive  Blvd.,  Rockville,  MD  20892- 
7U03,  Telephone:  301/443-4376  will 
provide  a  summary  of  the  meeting. 
ro.ster  of  council  members,  and 
substantive  program  information  upon 
request. 

(Caialo^of  I  eivral  Dompstic  Assi.stanre 
Program  No  93.271  (Alcohol  Research  CariH-r 
Development  Awards  for  Scipntists  and 
Clinicians),  93.272  (Aicohol  Natjona! 
Rfsertrch  Ser\  ice  .Awards  for  Research 
Ti^iiiiing).  93.273  (Alcohol  Rt-sfcarr  (i 
I'rogrr.ms).  93  281  (5icienrist  Deveiopmenl 
.^w:J^d.  Research  Scientist  Deveiopiiie.nt 
.\wa.-d.  Scienti"!!  Development  Award  for 
Clinicians,  and  Research  Scientist  Award). 
93.891  (Alcohol  Research  Center  Grants), 
National  InsUtutes  of  Health). 

Dated:  August  9,  1994. 
Susan  K.  Feldman, 
Committee  Maaagptnent  Officer,  NIH. 
(FR  Doc  94-19831  Filed  ft-12-94:  «:4S  am] 
BILUNQ  CODE  4140-01-M 


National  Institute  of  AHergy  and 
Infectious  Diseases;  IMeettng:  AIDS 
Research  Advisory  Committee,  NIAID 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  AIDS 
Research  Advisor>-  Committee.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  September  23,  1994,  in  the 
Congressional  Ballroom  of  the  Marriott 
Hotel,  5151  Pooks  Hill  Pawd.  Bethesda. 
Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  until  adjouriunent. 
The  AIDS  Research  Advisory  Committee 
(AR.AC)  advises  and  makes 
recommendations  lo  the  Director. 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Conunittee  will  review  the  progress 
and  productivity  of  ongoing  efforts, 
identify  critical  gai>s/ obstacles  to 
progress,  and  provide  concept  clearance 
for  proposed  research  initiatives. 
Attendance  by  the  pubhc  will  be  limited 
to  space  available. 

Ms.  Anne  P.  Claysmith,  Executive 
Secretary,  AIDS  Research  Advisory 
Committee,  DAIDS.  NIAID,  NIH.  Solar 
Building,  Room  2.\22,  telephone  301- 
496-0545.  will  provide  a  summary  of 
the  meeting  and  a  rosier  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  heed  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Claysmith  in  advance  of  the  meeting. 

(Catalog  of  Federal  Dnmestic  Assistance 
Program  Nos.  93.855,  lmmunolog>'.  Allergic 
and  Immunologic  Diseases  Rescsarch;  93.8j6. 
Microbiology  and  Infet  tious  Diseases 
Research.  National  Irstitutes  of  Ht;aith). 

Dated:  August  9,  1994. 
Sasan  K.  Feldman, 
Coiv.mittf'f  Managcrrent  OfficiT,  \'!}i. 
|FR  Doc.  94-19832  Fii.'d  8-12-9-},  «;45  an;] 

BILLING  COOE  4140-01-U 


National  Institute  on  Deafner.s  and 
Other  Communication  Disorders; 
Meeting  of  the  National  Deafness  and 
Other  Communication  Disorders 
Advisory  Board 

Pursuant  to  Pub.  L.  92—463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Deahiess  and  Other 
Communication  Disorders  Advisory 
Board  on  September  9, 1994.  The 
meeting  will  take  place  from  8:30  a.m. 
to  4:30  p.m.  in  C<mferenoe  Room  6. 
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Building  31C.  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  4  p.m.  to 
discuss  the  Board's  activities  and  to 
present  special  reports.  Attendance  by 
the  public  will  be  limited  to  the  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  the 
meeting  will  be  closed  to  the  public 
from  4  p.m.  until  adjounmient.  Tbe 
closed  portion  of  the  meeting  will  be  for 
the  discussion  and  approval  of 
individuals  to  serve  on  the  scientific 
panel  to  update  the  voice  and  voice 
disorders  section  of  the  Research  Plan. 
This  discussion  could  reveal  personal 
information  concerning  these 
individuals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  Board's  meeting 
and  a  roster  of  members  may  be 
obtained  from  Ms.  Monica  Davies, 
Executive  Director,  National  Deafhess 
and  Other  Commimication  Disorders 
Advisory  Board,  Building  31,  Room 
3C08,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  301-402- 
1129.  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders.) 

Dated:  August  3,  1994. 
Siisan  K.  Feldman, 

Committee  Management  Officer,  XIH. 

(PR  Doc.  94-19828  Filed  8-12-94:  8:45  ani| 
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National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  of  Mental  Health  for  September 
1994. 

The  meeting  of  the  National  Advisory 
Mental  Health  Council  will  be  open  to 
the  public,  as  indicated,  for  discussion 
of  NIMH  pohcy  issues  and  will  include 
current  administrative,  legislative,  and 
program  developments.  Attendance  by 
the  pubhc  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 


contact  the  contact  person  named  below 
in  advance  of  the  meeting. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  3.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  entire  meeting  of  the  review 
committee  and  a  portion  of  the  Council 
will  be  closed  to  the  public  as  indicated 
below  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  appHcations, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer.  Committee 
Management  Officer.  National  Institute 
of  Mental  Health.  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443—4333,  will  {wovide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  National  Advisory 
Mental  Health  Council. 

Contact:  Caiolyn  Strete,  Ph.D.,  Parklawn 
Buildii^,  Room  9-105,  Telephone:  301,  443- 
3367. 

Meeting  Date:  September  12-13, 1994. 

Place: 

September  12 — Conference  Rooms  D  and  E, 
Pariclawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857. 

September  13— Wilson  Hall.  Building  1, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Open:  September  12,  2  p.m.  to  5  p.m., 
September  13,  9  a.m.  to  adjournment. 

Closed:  September  12, 9:30  a.m.  to  2  p  m. 

Committee  Name:  Neuropharmacology  and 
N'eurochemistry  Review  Committee. 

Contact:  VVm.  Gregory  Zimmerman, 
Parklawn  Building.  Room  9-101,  Telephone: 
301.443-3857. 

Meeting  Date:  September  28-30.  1994. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chev^  Chase,  MD  20815. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126.  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242.  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  AD.AMHA 
Science  Education  Partnership  .^ward.) 

Dated:  August  9.  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-19830  Filed  8-12-94;  8:45  am] 

BILLING  eOOE  4140-01-M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  ^iven  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  August  24, 1994. 

T/me.  12:00  noon. 

Place:  NIH,  VVestwood  BIdg.,  Rm  309. 
Telephone  Conference. 

Contact  Person:  Dr.  Joseph  Kimm, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  309,  Bethesda,  MD 
20892.  (301)  594-7257. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date;  August  31, 1994. 

Time:  1:00  p.m. 

J'lace:  NIH,  Westwood  Bldg.,  Rm  306A, 
Telephone  Conference. 

Contact  Person:  Dr.  Lillian  Pubols, 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  306A,  Bethesda,  MD  20892,  (301) 
594-7325. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c){4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  August  5, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

IFR  Doc.  94-19829  Filed  8-12-94;  8:45  am) 

BILLING  CODE  414O-01-M 


Office  of  Inspector  General 
Program  Exclusions:  July  1994 

AGENCY:  Office  of  Inspector  General. 
HHS. 

ACTION:  Notice-of  program  exclusions. 

During  the  month  of  July  1994,  the 
HHS  Office  of  Inspector  (General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
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the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 


submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  uill 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 


payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subject,  city,  state 


PROGRAM-flELATED  CONVICTIONS 


ABI  GEZUNT  PHARMACY,  INC.,  BROOKLYN  NY 

ARCEGA,  JOCELYN,  POMONA,  CA 

BENNETT,  DONALD  J.,  WAYNE,  Ml  . 
BOLLINGER.  NORMAN,  OSSEO,  MN  ... . 

BROWN,  ENSLEY.  MILWAUKEE,  Wl  

BUFFALO  HEARING  AID  CO,  INC.,  WILLIAMSVILLE  NY 
CHAM,  KRISHNA,  FARMINGTON  HILLS  Ml 

CHEA,  TAY,  SAN  FRANCISCO,  CA 

CLYDE  D  BROWN,  M.D.  &  ASSOC,  CINCINNATI  OH  

COUNCIL,  BENJAMIN  P.,  LAUREL,  MS 

DAHER,  ROBERT  B.,  FRESNO,  CA  

DELAPLANTE,  LINDA  A.,  WILLIAMSVILLE,  NY 
DIANA,  DANIEL  J.,  FOREST  HILLS,  NY    . 

FERNS,  MELVILLE,  NEW  YORK.  NY  

FILARDI,  SUSAN.  YONKERS,  NY 

FIORILLO,  LOUIS,  WEIDMAN,  Ml  . 

FRESHOUR,  BERYL  K.,  GREENEVILLE,  TN  . . 

GALE,  THOMAS,  TOMS  RIVER,  NJ  

GHARAVI,  NAJM,  US  VEGAS,  NV  

GIBSON,  RONNIE,  PINEVILLE,  KY  

GUILLORY,  CARROLL  JAMES,  MARKSVILLE,  LA  . 

GUILLORY.  LOIS  D..  MARKSVILLE,  LA  

WOGUE,  ARQUITA  LYNETTE,  LAUREL  BAY,  SC 

JAVIER  CANO,  INC..  CLEVELAND,  OH  

KAMEL,  MOHAMAD  A.,  EL  PASO,  TX 

KREUZER,  DAN  F.,  BYRON  CENTER.  Mt  

UNE,  RANDY  J..  PHOENIX.  AZ „  . 

MAJUNDER.  MAJIBUR,  BRONX.  NY . 

MALIK.  THOMAS  P.,  BELL  HAVEN,  VA  

NALI,  FRANK,  GROSSE  POINTE,  M'  

NESSELROAD,  MICHELLE.  MCCONNELSVILLE.  OH 

PACHRE.  INC..  INKSTER.  Ml 

PENDI.  ISHFAQ.  FULLERTON.  CA 

PEREZ-DELEON.  EDGARDO,  BIRMINGHAM.  Ml  

RILEY.  JOHN  R..  WACO.  TX 

RODGERS.  KAREN  K..  SHARON.  PA  

SCHAFFER.  HYMAN.  NEW  YORK.  NY  

SCHWARTZ.  GARY,  JACKSON,  Ml  

SHRIVER,  JODI.  MALTA,  OH  

SOLID  CARE  MEDICAL  SUPPLIES,  WALNUT,  CA  ... 

SPIERER.  CHRIS  M.,  LAS  VEGAS,  NV  

SPIERER,  FREDRIK,  HENDERSON,  CO  . . . 

STOKOLS,  MARSHAL,  CLIFFSIDE  PARK,  NJ  

STRAIGHT,  ROXANNE,  BLOOMINGTON,  MN  ,. 
STRAIGHT,  ALLAN  R.,  BLOOMINGTON,  MN   .... 

UY,  LUCITA  L,  WALNUT.  CA 

VELEZ-RUIZ.  WANDA  E..  BIRMINGHAM.  Ml 

WEBER.  STEVEN  ANDREW  SR.,  LOUISVILLE,  KY  . 
YERIAN.  MICHAEL  A.,  SPRINGFIELD,  OH  


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


ARMENTA,  DONNA,  FARMINGTON,  NM  

BYNUM,  LISA  H.,  BRUSLY,  LA 

CRESPIN,  BERNARD,  SANTO  DOMINGO,  NM 

ELRICK.  TAWNYA  L,  PROCTOR,  VT  

EVANS,  RON  C,  GONZALES,  LA 

HARRIS,  TERESA,  HAZLEHURST,  MS  

HARRIS,  FLORENE,  FARMINGTON,  NM  

HUBBS,  FLORA  J.,  SNOHOMISH,  WA  

HUNTER.  GEORGE  LEE,  HOMER,  LA  

JOHNSON,  LINDA  LOUISE,  MOBILE.  AL 

LIPSCOMB,  BERNADETTE,  BALTIMORE,  MD  . 
NASH,  NORMA  J.,  ALEXANDRIA,  U 


Effective 
date 


08/ 10 '94 
08/ 10 '94 
08/ 10 '94 
08/10/94 
08/10/94 
08'18'94 
08.' 10 '94 
08/ia'94 

caia'94 

08. 1 7'94 

08 '10/94 
08.18  94 
0ai8.'94 

oaia'94 

08/lO.'94 
08. 1 0/94 

oa' 10/94 

08/ 10 '94 

oa'10'94 

0ai0'94 
0a'17.'94 
oa  17/94 

oa'ia'94 

08/ia'94 
oa- 17/94 

oa' 10/94 

08/10'94 
08/10/94 
08/10/94 
08/10/94 
O8/I8./94 
08/i0.'94 
08/10/'94 
0a'10/'94 
08/17/94 
08/1 7/94 
08/18.'94 

oa'10'94 

08/18/94 

oaio,'94 

oa'10'94 

oaiO'94 

08.10 '94 
08/10/94 

oaio'94 

Cai0'94 
06  10 '94 
0810  94 

oaias4 


08. 

08 
08 
08 

oa 

08 
08 
08 
08 
08 
08. 

oa 


1 7/94 
'7  94 
17 '94 
'0'94 
17 '94 
17 '94 
17  94 
10  94 
17 '94 
'0'94 
10  94 
17 '94 
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Subject,  city,  stale 


RAYBURN,  CAROLE  A..  LAKEWOOD,  CO  

RICE,  VERONICA.  MERIDIAN.  MS  _...„ 

RINEHART,  ETTA  L,  AKRON,  CO  

SUDARSANAM,  NEELAMBAR,  SUNNYVALE.  CA 

VELAZQUEZ,  TARSICIO  A.,  HAYWARD,  CA  

WILLIAMS.  GLORIA.  MOSS  POINT,  MS  


CONVICTION  FOR  HEALTH  CARE  FRAUD 


GRANDELLI.  VINCENT  A.,  STATEN  ISLAND. 

PRICE.  MARIANNE  FAY,  JUDSONIA,  AR 

TRAINA,  ANTHONY,  MANHASSET,  NY  


NY 


CONTROLLED  SUBSTANCE  CONVICTIONS 


LONERGAN,  TAD  E., 
SHARP,  PATRICK  A. 


GLENDALE.  CA  .... 
TUSKAHOMA,  OK 


LICENSE  REV0CATI0N/SUSPENSK3N 


MORSCH,  JACQUELINE  P.,  SPRINGFIELD.  VA  ^.... 

BRADLEY.  VINCENT  D..  ENCINITAS.  CA 

DOWBACK.  JOHN  M..  BAYVILLE.  NY 

GRAVELINE,  DUANE  E.,  NEWPORT.  VT 

GREGORIO.  ARTEMtO  O..  RIVERHEAD.  NY 

HERZSTEIN,  MARTIN  J..  RANCHO  PALOS  VERDE.  CA 

HOLZBERGER,  PHILIP,  MtLLBROOK.  NY 

JOHNSON,  MARY  ELLEN,  WATERFORD,  CT 

LUtKART.  WALTER.  NEW  YORK.  NY 

MIRON.  MORTON  A.,  TERRELL,  TX  

OWENS.  EUGENE  H..  BALTIMORE.  MD 

VONRUEDEN.  MICHELLE  M.,  FARGO,  ND 

WASSERMAN,  HARVEY,  WESTPORT,  CT 

WISE.  JAMES  L,  CHARLES  OTY.  VA 

WOROEN.  ELSMER  L,  ROCHESTER,  NY  „  .. 


FEDSIAUSTATE  EXCLUSION/SUSPENSION 


CUSHtNG  VALLEY  HOPE  ALCOHOLISM,  GUSHING. OK 
KETCHUM.  THOMAS  A..  INDIAN  WELLS.  CA  _ 


ENTITlEa  OWNED/CONTROLLED  BY  SANCTIONED 


A  G  ENTERPRISES,  INC..  MARKSVtLLE.  LA  

JUST  RITE  DRUGS.  MIDDLEBORO,  KY  

N.T  PLASTIC  &  ALLERGY  CENTER.  LAUREL,  MS 


DEFAULT  ON  HEAL  LOAN 


ANDERSON.  RUSSELL  N..  LAKE  ISABELLA,  CA  

ARKFIELD.  TED  A.,  PHOENIX.  AZ  „. 

BROOKS,  DELROY  C.  BROOKLYN.  NY  ,. 

CHACKER.  LAURENCE  G..  PHILADELPHIA.  PA 

COLUER.  WILLIAM  F..  SANTA  ROSA,  CA  

DANKOVICH,  DANIEL  S..  CANFIELD.  OH  „ 

DAVIS.  JAMES  D.,  CLARKSVILLE,  TN  „ 

DELGADO.  JORGE  A.,  MIAMI,  FL  

DIQUATTRO,  SCOTT  J.,  CATHEDRAL  CITY,  CA  „. 

DVORAK.  ROSALIE  J.,  MORENO  VALLEY.  CA a. 

ECKEL,  DAVID  E.,  UNCAST€R,CA  I 

GANTHER.  TIMOTHY  G..  VIRGINIA  BEACH.  VA  I 

GARNER,  GREGG  R.,  SAN  DIEGO,  CA ; 

HALBERT.  CYRIL  F.,  BRONX.  NY  

HANNON,  DENNIS.  WARREN.  PA  

HARPER,  JENNIFER  M.,  ATLANTA.  GA  

HOLZER.  RICHARD  M..  BOCA  RATON,  FL  ..„. 

IMANI,  IBN  A.,  MIAMI.  FL  

JACKSON.  LESTER  G  III.  SAVANNAH.  GA  ....j..... 

JOHNSON.  SHEILA  A..  LOS  ANGELES,  CA  

KRISTA.  GERALDINE  M.,  ORANGE  OTY.  FL  .... 

LARSON.  LESLIE  A..  PASADENA,  CA  

LAWSON,  GERALD  M.,  ONONNATI.  OH . 

MCOORMACK,  WAYNE  C,  LIBERTY,  NY 

MCCOY,  GARY  S.,  JACKSONVILLE.  FL . 

PATTENOIEN-GAY.  SHARON  J.,  SAN  FRANOSCO.  CA 
mCH.  KENNETH  C.  TUCSON,  AZ  _ „ 


i 


Effective 
date 


08/10«4 
08/17/94 
08/10/94 

08/18/94 
08/10/94 
08/17/94 


08/18/94 
08/17/94 
08/18/94 


08/18/94 
08/17/94 


08/10/94 
08/10/94 
08/10/94 
08/10/94 
08/1 0«4 
08/10/94 
08/1  a'94 
08/10/94 
08/10/94 
08/17/94 
08/10/94 
08/10/94 
08/10/94 
08/10/94 
08/10/94 


08/17/94 

oa/io«4 


08/17/94 
08/10/94 
08/17/94 


08/18/94 
08/10/94 
08/18/94 
08/10/94 
08/18/94 
08/18/94 
08/10/94 
08/10/94 
08/10/94 
08/18/94 
06/18/94 
08/10/94 
08/18/94 
08/18/94 
08/10/94 
08/10/94 
t)8/10/94 
08/10/94 
08/10/94 
08/18«4 
08/10/94 
08/10/94 
08/18/94 
08/18/94 
0a/1tJ/94 
08/18/94 
08/10/94 
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Subject,  city,  state 

RICHARDSON,  GRAVNEY  A..  UPPER  MARLBORO,  MD 
RINDLISBACHER,  MARK  C,  PAYSON  UT 
RITTO,  SHARLENE  M.,  CORONA.  CA 

SMITH.  CATHERINE  J.,  PHOENIX,  AZ 

SMITH.  ROBERT  L.,  OJAI.  CA  

SNAVELY,  DANIEL  H.,  LAGUNA  NIGUEL.  CA  ... 
STOLTZ,  WILLIAM  D.,  GRANTS  PASS.  OR  . 
STUDER,  JONATHAN  V.  SAN  JOSE.  CA 

SWEN,  JOHN  MARK.  ORANGEVALE,  CA  

TRAUGER,  GARY  L,  WATFORD  CITY,  ND 

WELLS.  JOHN  A.,  SHELTER  ISLAND,  NY 

YATES.  TIMOTHY  J.,  NAPA,  CA  .. 

YUDICHAK,  JOHN  M.,  LARKSVILLE,  PA  .  


Effective 
date 


08/10/94 
08/10/94 
08/18/94 
08/10/94 
08/18/94 
08/18/94 
08/ 10 '94 
08/1 8 '94 
08/ 10 '94 
08/10 '94 
08/18/94 
08/18  94 
08/10/94 


Dated:  August  4, 1994. 
James  F.  Patton. 

Director,  Health  Care  Administrative 
Sanctions.  Office  of  Civil  Fraud  and 
Administrative  Adjudication. 
IFR  Doc.  94-19837  Filed  08-12-94;  8;45  am) 

BILUNO  CODE  41S0-04-P 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  Center  for  Substance  Abuse 
Prevention  National  Advisory  Council 
and  the  Drug  Testing  Advisory  Board  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  for  September  1994. 

The  CSAP  National  Advisory  Council 
meeting  will  include  discussion  of 
announcements  and  reports  of 
administrative,  legislative  and  program 
developments.  The  Council  will  also  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  a  pwrtion 
of  this  meeting  will  be  closed  to  the 
pubhc  as  determined  by  the  Acting 
Administrator.  SAMHSA.  in  accordance 
with  5  U.S.C.  552b(c){6)  and  5  U.S.C. 
app.  2  10(d). 

The  Drug  Testing  Advisory  Board  will 
discuss  program,  procedural  and 
technical  issues.  The  Board  will  also  be 
performing  reviews  of  National 
Laboratory  Certification  Program 
inspections  and  operations;  therefore  a 
portion  of  this  meeting  will  be  closed  to 
the  public  as  determined  by  the  Acting 
Administrator.  SAMHSA.  in  accordance 
with  5  U.S.C.  552b(c)  (2).  (4).  and  (6) 
and  5  U.S.C.  app.  2  10(d). 

Summaries  of  these  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  D.  Herman, 
Committee  Management  Officer,  CSAP, 
Rockwall  II  Building,  suite  630.  5600 
Fishers  Lane,  Rockville.  MD  20857 
(telephone:  301-443-7390). 


Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below: 

Committee  Name:  Center  for  Substance 
Abuse  Prevention,  National  Advisorv- 
Council. 

Meeting  Date(s):  September  22-23.  1994. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville.  Mar>'land  20852. 

Closed:  September  22,  8:30  a.m.-5:00  p.m. 

Open:  September  23,  8:30  a.m.-5:00  p.m. 

Contact:  Yuth  Nimit,  Ph.D.:  Rockwall  II 
Building,  suite  630:  telephone:  (301)  443- 
4783. 

Committee  Name:  Drug  Testing  Advisory 
Board. 

Meeting  Date(s):  September  22, 1994. 

P/ace.- Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  Maryland  20814. 

Open:  September  22,  8-30  a.m.-10:15  a.m. 

Closed:  Otherwise. 

Contact:  Donna  M.  Bush,  Ph.D.,  room  13A- 
54  Parklawn  Building;  telephone:  (301)  443- 
6014. 

Dated:  August  9.  1994. 

Peggy  W.  Cockrill, 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Senices 

Administration. 

(PR  Doc.  94-19857  Filed  8-12-94;  8:45  am] 

BILUNG  CODE  4162-2(M> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Secretary— Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention 

[Docket  No.  N-94-3769;  FR-3725-N-02] 

Task  Force  on  Lead-Based  Paint 
Hazard  Reduction  and  Financing; 
Open  Meeting 

AGENCY:  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention, 
HUD. 

ACTION:  Notice  of  open  meetings. 


SUMMARY:  The  Task  Force  was 
established  by  the  Secretar>'  pursuant  to 


section  1015  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  .Act  of 
1992.  The  charter  of  the  Task  Force  was 
approved  July  14.  1993. 

The  Task  Force  includes  individuals 
representing  the  Department  of  Housing 
and  Urban  Development;  the  Farmers 
Home  Administration;  the  Department 
of  Veterans  Affairs;  the  Federal  Home 
Loan  Mortgage  Corporation;  the  Federal 
National  Mortgage  Association;  the 
Environmental  Protection  Agency; 
employee  organizations  in  the  building 
and  construction  trades  industry; 
landlords;  tenants;  primary  lending 
institutions;  private  mortgage  insurers; 
single-family  and  multifamily  real  estate 
interests;  nonprofit  housing  developers; 
property  habihty  insurers;  public 
housing  agencies;  low-income  housing 
advocacy  organizations;  national.  State, 
and  local  lead-poisoning  prevention 
advocates  and  experts;  and  community- 
based  organizations  located  in  areas 
with  substantial  rental  housing.  These 
members  were  selected  on  the  basis  of 
personal  experience  and  expert 
knowledge.  Three  committees  were 
established  by  the  Task  Force  members; 
(1)  Finance  Committee;  (2)  Liability 
Committee;  and  (3)  Implementation 
Committee.  The  members  of  these 
committees  are  members  of  the  Task 
Force. 

DATES:  Two  of  the  committees  will  be 
meeting  on  September  8,  1994— 
Implementation  Committee  (9  to  5),  and 
September  9,  1994— Liability  Committee 
(9  to  5),  (EST),  at  the  Madison  Hotel 
Fifteenth  &  M  Streets  N\V.,  Washington. 
DC  20005,  telephone  number  (800)  424- 
8577, or (202)  862-1740. 
ADDRESSES:  Members  of  the  public  are 
invited  to  provide  written  material  to: 
Ruth  Wright.  Task  Force  Staff  Director. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW.,  room 
B-133,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Wright,  Task  Force  Staff  Director. 
Department  of  Housing  and  Urban 
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Developnient.  451  7th  Street  SW.,  room 
B-133.  Washington.  DC  20410; 
telephone  (202)  755-1805.  The  TTD 
numbers  are  (202)  708-9300  or  1-800- 
877-8339.  (Except  for  the  "800" 
number,  these  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  last 
Task  Force  Committee  meetings  were 
held  on  June  20. 21,  &  22  in  Annapolis. 
Md.  An  annoimcement  will  be 
published  in  the  Federal  Register  at 
least  15  days  before  each  meeting.  All 
meetings  will  be  open  to  the  public, 
with  Umited  seating  available  on  a  first- 
come,  first-served  basis. 

The  mandate  of  the  Task  Force  is  to 
make  recommendations  to  the  Secretary 
of  HUD  and  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
concerning: 

(1)  Incorporating  the  need  to  finance 
lead-based  paint  hazard  reduction  into 
underwriting  standards; 

(2)  Developing  new  loan  products  and 
procedures  for  financing  lead-based 
paint  hazard  evaluation  and  reduction 
actfvities; 

(3)  Adjusting  appraisal  guidelines  to 
address  lead  safety; 

(4)  IncOTporating  risk  assessments  or 
inspections  f(H- lead-based  paint  as  a 
routine  procethue  in  the  originaticm  of 
new  residential  mortgages; 

(5)  Revising  guidehnes,  regulations, 
and  educational  pampMets  issued  by 
the  Department  of  Housing  and  Urban 
Development  and  other  Federal  agencies 
relating  to  lead-based  paint  poisoning 
prevention; 

(6)  Reducing  the  current  uncertainties 
of  liability  related  to  lead-based  paint  in 
rental  housing,  by  clarifying  standards 
of  care  for  landlords  and  lenders  and  by 
exploring  the  "safe  harbor"  concept; 

(7)  Inaeasing  the  availability  of 
liability  insurance  for  owners  of  rental 
housing  and  certified  contractors  and 
establishing  alternative  systems  to 
compensate  vic.tinis  of  lead-based  paint 
poisoning;  and 

(6)  Evaluating  the  utility  and 
appropriatcrcss  of  requiring  both  risk 
assessments  or  Lispections  and 
notification  to  prospective  lessees  <>i 
rental  housing. 

Authorifj-:  42  U  S.C.  4852a,  4852b. 
Dati'd.  Aujjij«t  9,  1994. 
Roaaid  J.  Morony, 

Acting  Director,  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
IFR  Doc.  94-19927  Filed  &-12-94;  »:45  ami 
BILLING  COOe  4»*-3a-# 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-0S(M210-O5:GP4-255I 

Oregon;  Wild  and  Scenic  River 
Management  Plan 

August  5, 1994. 

This  notice  annoimces  an  adjustment 
in  the  interim  wild  and  scenic  river 
corridor  boimdary  of  the  main  stem  of 
the  Jokn  Day  River. 

Willamette  Meridian 

T.  1N.,R.  19E. 
Sectkm  14  SViSV^SWaSWaSEVv 
Containiog  2.5  acres. 

Completion  of  a  recent  survey  has 
shown  that  a  house  constructed  20  years 
ago  sits  just  over  the  property  line  on 
public  land.  Had  this  been  known  prior 
to  proposing  the  interim  wild  and 
scenic  river  corridor  boundary,  the 
boundary  would  have  been  drawn  to 
exclude  the  improvements. 

Consequently,  the  interim  boundary  is 
being  adjusted  to  include  another  2.5 
acres  of  unimproved  river  frontage  and 
exclude  the  2.5  acres  containing  the 
improvements.  This  will  be  reflected  in 
a  supplement  to  the  draft  )<^m  Day 
River  Management  Plan  to  be  released 
later  tkis  year. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  R  Cosgriffe.  Area  Manager, 
Central  Oregon  Resource  Area.  Bureau 
of  Land  Management,  Prineville  District 
Office.  2321  E.  4th  Street,  Prineville, 
Oregon  97754;  telephone  (503)  447- 
8731. 

For  a  period  of  30  days  horn  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Prineville  EHstrict.  185  E.  4th 
Street,  Prineville,  Oregon  97754.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final. 
deternaination  of  the  Department  of  the 
Interiqr. 
Milton  L.  Rogers, 

Ai  lin^  District  Manager.  Prineville  Dislrit.t. 
[VR  Doc.  94-19725  Filed  8-12-94:  8:45  am} 
BILLING  CrC-2  43ia-C3-M 


[^4V-y^O-4333-04;  Closure  t.'otice  No.  NV- 
C:0-84-C3J 

Tempcrgrv  Closure  of  CeitaJn  Public 
Lands  In  the  Carson  City  District  for 
Management  of  the  "1994  Running  of 
the  V.O.R.H.A.  "Yertngton  to  Fallon 
and  Back"  Off-Highway  Vehicle  (OHV) 
Race 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Temporary  closure  of  certain 
public  lands  in  Churchill  County  and 
Lyon  County,  Nevada,  on  and  adjacent 
to  the  1994  "Yeriitgtom  to  Failoo  and 
Back"  race  course  on  September  4, 
1994.  Access  will  be  limited  to  race 
officials,  entrants,  law  enforcement  and 
emergency  personnel,  BLM  personnel 
monitoring  the  event,  licensed 
permittee{s)  and  right-of-way  grantees. 

SU4MMARY:  The  Carson  City  EKstrict 
Manager  aimounces  the  temporary 
clostu^  of  selected  public  lands  tuider 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  official  running  of  the  1994 
"Yerington  to  Fallon  and  Back"  OHV 
Race. 

EFFECTIVE  DATE:  September  4, 1994.      . 
FOR  FURTHER  INFORMATION  CONTACT: 
Fran  Hull  or  Terry  Knight,  Outdoor 
Recreation  Planners,  cirson  City 
District  Office,  1535  Hot  Springs  Road, 
Suite  300,  Carson  City,  Nevada  89706- 
0638.  Telephone  (702)  885-6100. 
SUPPLEMENTARY  INFORMATION:  Certain 
public  lands  in  the  Carson  City  District, 
Churchill  County  and  Lyon  County, 
Nevada,  will  be  temporarily  closed  to 
public  access  on  September  4, 1994.  to 
protect  persons,  property,  and  public 
land  resources  on  and  adjacent  to  the 
1994  "Yerington  to  Fallon  and  Back" 
OHV  race,  permit  niunber  NV-03414-4- 
11.  Specific  restrictions  and  closure 
information  are  as  follows: 

1.  The  public  laiids  to  be  closed  or 
restricted  are  those  lands  adjacent  to 
and  including  roads,  trails  and  washes 
identified  as  the  1994  "Yerington  to 
Fallon  and  Back"  OHV  race  course. 
These  lands  are  vdthin  T.13N.,  R.25E.; 
T.13N.,  R.24E.;  T.14N.,  R.24E.;  T.15N., 
R.24E.;  T.16N.,  R.24E.;  T.16N.,  R.25E.; 
T.16N.,  R.26E.;  T.16N.,  R.27E.;  T.16N.. 
R.28E.:  T.16N.,  R29E.;  T.16N.,  R.30E.; 
T.17N.,  26E.;  T.17N.,  R.30E.;  and 
T.18N.,  R.30E.  M.D.M.  A  map  of  the 
race  course  may  be  obtained  from  Fran 
Hull  or  Terry  Knight  at  the  contact 
address.  The  event  permittee  is  required 
to  mark  and  monitor  the  race  course 
during  this  closure  period. 

2.  From  6:00  A.M.  to  11:59  P.M., 
Sunday,  September  4, 1994,  the  rare 
course  and  those  public  lands  300  feet 
to  either  side  of  the  course  are  closed  to 
the  public,  except  for  designated  check 
points  and  spectator  areas, 

3.  .\rea.s  from  which  spectators  may 
view  the  event  are  confined  to  the  start/ 
finish  area  in  Sfiction  21,  T,13N.,  R.25E., 
the  restart  area  in  Section  32,  T.18N.. 
R.seE.  M,D.M.  and  check  points  1,  2,  3, 
4,  5  and  6,  identified  on  the  map  of  the 
race  course.  All  public  spectator 
vehicles  operating  within  these 
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desi^ated  areas  shall  maintain  a 
maximum  speed  of  10  MPH.  Spectators 
shall  remain  in  safe  locations  as 
directed  by  event  officials  or  BLM 
personnel. 

The  above  restrictions  do  not  apply  to 
race  officials,  law  enforcement  and 
emergency  personnel,  or  BLM  personnel 
monitoring  the  event. 

Authority  for  closure  of  public  lands 
is  found  in  43  CFR  8341,  43  CFR  8364 
and  43  CFR  8372.  Any  person  who  fails 
to  comply  with  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.7. 

Dated.  August  4.  1994.    ■ 
Karl  L.  Kipping, 

Acting  District  Manager. 

|FR  Doc.  94-19841  Filed  8-12-94;  8:45  ami 

BILUNC  CODE  4310-HC-M 


[UT-060-03-4 110-03] 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  River  Gas  of 
Utah,  Inc.  Coalbed  Methane  Project  in 
CartK>n  County,  UT 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for  the 
River  Gas  of  Utah,  Inc.  Coalbed  Methane 
Project  in  Carbon  County,  Utah  and 
Notice  of  Scoping  Meeting. 

summary:  Pursuant  to  section  102(2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  Bureau  of  Land 
Management  (BLM).  Moab  District,  will 
be  directing  the  preparation  of  an  EIS  to 
be  prepared  by  a  third  party  contractor 
on  the  impacts  of  River  Gas  of  Utah,  Inc. 
Coalbed  Methane  Project.  The  proposed 
project  would  be  comprised  of  lands 
encompassing  approximately  290  square 
miles  located  on  a  combination  of 
Federal  (BLM),  state,  and  private  lands 
within  Carbon  County.  Utah.  A  public 
scoping  meeting  will  be  held  September 
8, 1994. 

SUPPLEKKNTARY  INFORMATION:  River  Gas 
of  Utah.  Inc.  of  Northport.  Alabama 
proposed  to  develop  coalbed  methane 
from  a  tract  of  land  encompassing 
approximately  290  square  miles  located 
on  lands  managed  by  the  Bureau  of 
Land  Management,  the  State  of  Utah, 
and  private  landowners.  The  proposed 
tract  surrounds  the  Qty  of  Price.  The 
northern  portion  of  the  tract  would 
include  the  Federal  unit  known  as 
Drunkards  Wash  Federal  Unit 
UTU67921X. 

River  Gas  proposes  to  drill  up  to  100 
wells  during  1995,  and  up  to  an 
additional  100  wells  during  each  year 
thereafter.  Up  to  1.000  welk  could  be 


drilled  during  the  life  of  the  proposed 
project.  Each  well  would  be  drilled  to 
the  Ferron  coal  formation,  which  occurs 
at  a  depth  of  about  1,200  to  3.800  feet. 

The  Bureau  of  Land  Management's 
scoping  process  for  this  EIS  will 
include:  (1)  Identification  of  issues  to  be 
addressed;  (2)  Identification  of  viable 
alternatives,  and  (3)  Notifying  interested 
groups,  individuals  and  agencies  so  that 
additional  information  concerning  these 
issues  can  be  obtained. 

A  public  scoping  meeting  will  be  held 
at  7  p.m.  September  8, 1994,  at  the 
Court  House  in  Price  located  at  200  East 
Main. 

The  scoping  process  will  consist  of  a 
news  release  announcmg  the  start  of  the 
EIS  process;  letters  of  invitation  to 
participate  in  the  scoping  process;  and 
a  scoping  document  which  further 
clarifies  the  proposed  action, 
alternatives  and  signif-cant  issues  being 
considered  to  be  distributed  to  selected 
parties  and  available  upon  request. 

Written  comments  will  be  accepted 
until  September  30. 1994.  Comments 
should  be  sent  to  the  District  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
970,  Moab.  Utah  84532,  Attention:  Price 
Coalbed  Methane  Project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dar>l  Trotter,  Planning  and 
Environmental  Coordinator.  Moab 
District  Office.  82  East  Dogwood.  P.O. 
Box  970.  Moab.  Utah  84532.  (801)  259- 
6111. 

Dated:  August  4,  1994. 
C.  Delano  Backus, 

A  ct  ing  District  Manager. 

IFR  Doc.  94-19834  Filed  8-12-94:  8:45  am) 

BILLING  CODE  4310-OO-P 


[AK-060-423(W)3;  FF-12631] 

Realty  Action:  Renewal  of  Airport 
Lease,  Prospect  Creek,  Alaska 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  State  of  Alaska 
Department  of  Transportation  and 
Public  Facilities  has  requested  renewal 
of  an  existing  airport  lease  at  Prospect 
Creek.  Alaska.  The  existing  lease  expires 
on  October  31,  1994.  The  State  has 
requested  renewal  for  an  additional  20 
years. 

ADDRESSES:  Written  comments  on  this 
notice  should  be  submitted  to  the 
District  Manager,  Bureau  of  Land 
Management,  Arctic  District  Office. 
1150  University  Avenue,  Fairbanks, 
Alaska  99709.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 


Paul  J.  Salvatore,  Realty  Specialist,  at 
the  address  given  above  or  at  telephone 
(907) 474-2310. 

SUPPLEMENTARY  INFORMATK)N:  The 
following  pubhc  lands  at  Prospect. 
Alaska  are  being  considered  for  lease  to 
the  State  of  Alaska  for  airport  purposes 
under  the  Act  of  Mav  24,  1928,  as 
amended  (49  U.S.C.,' Appendix  211- 
213): 

Fairi)anks  Meridian,  Alaska 

Township  23  North.  Range  14  West. 

Section  8  S'  .SE' ..SE''.,.  SE'  4SU-v.4SEv^. 
Section  17  NV2NE''4.  VVV^SE'/  NE'/i, 

S\V',4N"E'  ^.  SE>  4.\U"/4,  .\U   '4SEV4 

SW'v  W'..,S\Vi'.SE'4, 
S«"cticn  18  E'/iSE'  4SE^  '4. 
Section  19EV2\E'/,NEV,.  E";SE"4NE"4 

NE'.4SEV4.  NEV4SEV4SEV4. 
Section  20  NV2NWV4.  SW'aMVV^, 

W>  .:SE'  4.\"WV4.  NW-  4S\V'-4. 

NU'',4SVVV4S\V>4 

Cor.ta.ning  750  00  acres. 

The  above  described  lands  have  bepii. 
and  remain,  segregated  from  all 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  but  net 
the  mineral  leasing  laws.  The  lease 
would  be  renewed  for  an  additional  20 
years. 

For  a  period  of  45  days  frorr.  the  date 
of  publication  of  this  .Notice  in  the 
Federal  Register,  interested  parties  mav 
submit  wTitten  comments  to  the  District 
Manager  at  the  above  address.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director,  who  m.ay  vacate, 
sustain,  or  modifv-  the  realty  action  and 
issue  a  final  determination." In  the 
absence  of  any  objection,  the  final 
determination  of  the  Department  of  the 
Interior  will  be  made  in  accordance 
with  this  Notice. 

Dated:  July  26.  1994. 
Dee  R.  Ritchie. 

Arctic  District  Manager. 

IFR  Doc  94-19839  Filed  8-12-94.  8  45  amj 

BILUNC  CODE  4310-JA-M 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

[AK-060-4230-03;  FF-12632] 

Realty  Action:  Renewal  of  Airport 
Lease,  Galbraith  Lake,  Alaska 

AGENCY: -Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action 

SUMMARY:  The  State  of  Alaska 
Department  of  Transportation  and 
Public  Facilities  has  requested  renewal 
of  an  existing  airport  lease  at  Galbraith 
Lake,  Alaska.  The  existing  lease  expires 
on  October  31,  1994.  The  State  has 
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requested  renewal  for  an  additional  20 
years. 

ADDRESSES:  Written  comments  on  this 
notice  should  be  submitted  to  the 
District  Manager,  Bureau  of  Land 
Management,  Arctic  District  Office, 
1150  University  Avenue,  Fairbanks, 
Alaska  99709. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Salvatore,  Realty  Specialist,  at 
the  address  given  above  or  at  telephone 
(907)  474-23ia 

SUPPLEMENTARY  INFORMATION:  The 
following  public  lands  at  Galbraith 
Lake,  Alaska,  are  being  considered  for 
lease  to  the  State  of  Alaska  for  airport 
purposes  under  the  Act  of  May  24,  1928, 
as  amended  (49  U.S.C,  Appendix  211- 
-213): 

Umial  Meridian,  Alaska 

Township  11  South,  Range  VI  East. 

Section  14  SW'aNW'aNW'a, 
W'/iSW'ANWV*,  SEV4SVVV4NW'.4, 
W'/iSWV«.  WVzNE'/iSW'/., 
W'/^SE'ASW'A,  SEV4SEV4SWV4, 

Section  15  SV2NEV4NEV4,  SV2NEV4. 
NEV4SEV4,  EV2NWV4SEV4,  SEV4SEV4, 

Section  22  EVzNE'aNE'a, 

Section  23  NWV«,  SW'aNW'aNE'A, 
W'/2SWV4NEV4,  SEV4SWV4NEV4, 
E'/zNW'ASW'/.,  NEV4SWV4,  NWV4SEV4, 
SWV4NEV4SEV4,  SEV4SWV4,  SWV4SEV4, 
W'ASEV4SEV4,  SEV4SEV4SEV4, 

Section  26  E'/iNE'ANW'^.  NVV'ANE'A. 
N'/iNEV4NEV4. 

Containing  890.00  acres. 

The  above  described  lands  have  been, 
and  remain,  segregated  from  all 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  but  not 
the  mineral  leasing  laws.  The  lease 
would  be  renewed  for  an  additional  20 
years. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  written  comments  to  the  District 
Manager  at  the  above  address.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director,  who  may  vacate, 
sustain,  or  modify  the  realty  action  and 
issue  a  finaWetermination.  In  the 
absence  of  any  objection,  the  final 
determination  of  the  Department  of  the 
Interior  will  be  made  in  accordance 
with  this  Notice. 

Dated:  July  26, 1994. 
Dee  R.  Ritchie, 
Arctic  District  Manager. 
IFR  Doc.  94-19840  Filed  8-12-94;  8:45  am) 
■ILLWO  C006  4310-JA-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Agency  Report  Form  Under  OMB 
Review 

AGENCY:  Overseas  Private  Inve.stmcnt 

Corporation,  IDCA. 

ACTION:  Request  for  Comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
form  under  review  is  summarized 
below. 

DATES:  Comments  must  be  received 
within  14  calendar  days  of  this  notice. 
If  you  anticipate  commenting  on  the 
form  but  find  that  the  time  to  prepare 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  OMB  Reviewer  and  the  Agency 
Submitting  Officer  of  your  intent  as 
early  as  possible. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer 

Lena  Paulsen,  Manager,  Information 
Center,  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W,,  Washington,  D.C.  20527;  202/ 
366-8565. 

OMB  Reviewer 

Jeff  Hill,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
McUiBgement  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  3201,  Washington,  D.C. 
20503;  202/395-7340. 

Summary  of  Form  Under  Review 

Type  of  Request:  Extension. 

Title:  Application  for  Political  Risk 
Insutance  for  Hydrocarbon  Projects. 

Form  Number:  OPIC  77. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Tj^e  of  Respondents:  Business  or 
other  institutions. 

Standard  Industrial  Classification 
Codts:  All. 

Dmcription  of  Affected  Public:  U.S. 
Companies  investing  overseas. 


Reporting  Hours:  12  hours  per  project. 
.   Number  of  Responses:!  5  per  year. 

Federal  Cost:  $3,750  per  year. 

A  u  thority  for  Information  Collection 
Section  234  (a)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
Hydrocarbon  Application  is  used  to 
collect  from  eligible  international 
petroleum  companies  data  on  proposed 
oil  and  gas  projects,  which  is  used  in 
drafting  political  risk  insurance 
contracts. 

Dated:  August  9, 1994. 
James  R.  Offiitt, 

Assistant  General  Counsel,  Department  cf 
Legal  Affairs. 

IFR  Doc.  94-19858  Filed  8-12-94;  8:45  HirA 
BILUNG  CODE  3210-01-M 


Agency  Report  Form  Under  OMB 
Review 

AGENCY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
form  under  review  is  summarized 
below. 

DATES:  Comments  must  be  received 
within  14  calendar  days  of  this  notice. 
If  you  anticipate  commenting  on  the 
form  but  find  that  the  time  to  prepare 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  OMB  Reviewer  and  the  Agency 
Submitting  Officer  of  your  intent  as 
early  as  po»si)Dle. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agencx- 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer 

Lena  Paulsen,  Manager,  Information 
Center,  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue 
NW.,  Washington,  D.C.  20527;  202/336- 
8565. 

OMB  Reviewer 

Jeff  Hill,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
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Library.  Room  3201,  Washington,  D.C. 
20503;  202/395-7340. 

Summary  of  Fonii  Under  Review 

Type  of  Request:  Extension. 

Title:  Contractors  and  Exporters 
Program:  Insurance  Application  Form. 

Form  Number:  OPIC  81. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institutions. 

Standard  Industrial  Classification 
Codes:  All 

Description  of  Affected  Public:  U.S. 
companies  investing  overseas. 

Reporting  Hours:  2  hours  per  project. 

Number  of  Responses:  100  per  year. 

Federal  Cost:  $1,000  per  year. 

Authority  for  Information  Collection: 
Section  234(a)  of  ie  Foreign  Assistance 
Act  of  1961.  as  amended. 

Abstract  (Needs  and  Uses):  Pursuant 
to  OPIC's  statute.  OPIC  must  screen 
each  applicant  for  contractors  and 
exporters  insurance  to  determine  the 
eligibility  of  the  investor,  assess  the 
political  risks  of  the  project,  and 
calculate  the  economic  and 
developmental  effects  of  the  project  in 
the  host  country  and  in  the  U.S.  The 
OPIC  Form  81  enables  OPIC  to  collect 
this  information  in  order  to  carry  out 
Congress'  mandate  to  manage  the 
program  prudently  and  to  assure  that  no 
project  is  supported  which  has  a 
significant  adverse  effect  on  U.S. 
employment. 

Dated:  August  9,  1994. 
James  R.  Ofiutt, 

Assistant  General  Counsel,  Department  of 
Legal  Affairs. 

IFR  Doc.  94-19859  Filed  8-12-94;  8:45  ami 
BILLING  CODE  3210-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-43  (Sub-No.  164X)] 

Illinois  Central  Railroad  Company — 
Abandonment  Exemption — In  Perry 
County,  IL 

IMimiis  Central  Railroad  Company  (IC) 
has  filed  a  notice  of  exemption  undr-r  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  6.2  miles  of  railroad 
known  as  the  Pinckneyville  to  Pyatts 
line,  between  milepost  G-60.19  (V.S. 
3184+57)  near  Pinckneyville,  IL  and 
milepost  G-66.43  (V.S.  280+79)  near 
Pyatts.  IL. 

IC  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
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complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360  l.C.C.  91 
(1979).  To  address  whether  this 
condition  adeqiiately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  14, 1994,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29 '  must 
be  filed  by  August  25,  1994.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  6. 1994  with: 
Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Myles  L. 
Tobin,  Associate  General  Counsel, 
Illinois  Central  Rairoad  Company,  455 
North  Cityfront  Plaza  Drive,  20th  Floor, 
Chicago,  IL  60611. 

If  the  notice  of  exemption  contains 
false  or  misl".:ding  information,  the 
exemption  is  >.  oid  ab  initio. 


'  .^  sSrfv  will  be  issued  r.miiiiKl)  liy  ihc 
r.nnir.ission  in  th.isp  proceedings  where  bn 
iniormej  decision  op.  environTienleil  issuis 
(wirether  rnised  by  a  pafiy  o.'  l'>  the  Commission's 
SKLiion  of  Hnvironinenla!  Andlysis  in  its 
indtppifdent  ir.vesi'gdtio.")  car.noi  l>j  mddt-  before 
the  eflef.tive  d.'ie  of  the  no''«  of  exfmp'iun  Se*' 
Exe.Tipti^on  of  Out^jf-Si-rvtce  Rail  Lines.  5  l.CC.2d 
■377  (l'JB9).  Any  t.-iHity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  LCr:.2d  164  (1987). 

'The  Commission  will  accept  a  late-filod  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


IC  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  August  19,  1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Interstate' 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calhng  Elaine  Kaiser, 
Chief  of  SEA.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Enviroimiental.  historic  preservation, 
public  use.  or  trail  use/ rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  8. 1994. 

By  the  Commission,  David  M  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

IFR  Doc  94-19881  Filed  8-12-94;  8.45  am] 
BILLING  COOE  7TaS-«1^ 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Statistics 

Continuation  of  Federal  Justice 
Statistics  Protect 

agency:  Office  of  Justice  Programs. 
Bureau  of  Justice  Statistics. 
ACTION:  Solicitation  for  award  of 
cooperative  agreement. 

SUMMARY:  The  purpose  of  this  notice  is 
to  smnounce  a  public  solicitation  for  the 
continuation  of  the  Bureau  of  Justice 
Statistics'  (BJS)  Federal  Statistics 
program.  The  program  serves  as  the 
national  resource  for  data  describing  the 
processing  of  criminal  cases  through  the 
Federal  justice  system.  Under  the 
program,  data  generated  by  Federal 
criminal  justice  agencies  are  collected, 
maintained,  analyzed  and  archived. 
Data  can  also  be  linked  across  databases 
to  permit  more  complex  ana!  vs.  s. 
Regular  annual  reports  are  pn.j .  .:«»d 
based  on  data  in  the  datnbdse  ar.J 
special  tabulations  art'  prepared 
pursuant  to  B)S  direction.  The  projict'ui 
he  funded  under  the  proposed 
cooperative  agreement  will  continue 
current  activities  as  modified  in  this 
solicitation, 

DATES:  Proposals  must  be  postmarked 
on  or  before  September  14.  1994. 
ADDRESSES:  Proposals  should  be  mailed 
to:  Applications  Coordinator,  Bureau  of 
Justice  Statistics,  633  Indiana  Avenue 
NW..  Room  1 144-D,  Washington  DC 
20531. 


I 
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FOR  FURTHER  INFORMATION  CONTACT: 
Carol  G.  Kaplan,  Assistant  Deputy 
Director,  Bureau  of  Justice  Statistics, 
(202)  307-0759. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  Bureau  of  Justice  Statistics 
Federal  Justice  Statistics  Program  was 
initiated  in  1982  to  serve  as  a  central 
resource  for  information  describing  the 
processing  of  Federal  criminal  cases  and 
the  characteristics  of  Federal  offenders. 
The  project  collects  data  from  different 
components  of  the  Federal  criminal 
justice  system  and  traces  the  progress  of 
cases  frmn  investigation,  through 
prosecution,  adjudication,  sentencing 
and  corrections.  The  project  represents 
the  primary  BJS  effort  concerned  solely 
with  Federal  transactions  and  responds 
directly  to  the  legislative  mandate  that 
BJS  "collect,  analyze  and  disseminate 
comprehensive  Federal  justice 
transaction  statistics  (including 
statistics  on  issues  of  Federal  justice 
interest  such  as  public  fraud  and  high 
technology  crime)  *  *  *"  as  set  out  in 
42  use  3732(c)(15). 

In  keeping  with  the  original  program 
plan  which  was  designed  to  minimize 
data  collection  costs,  no  original  data 
collection  is  supported  luider  the 
program  and  data  are  obtained  from 
operational  Federal  agencies,  including 
the  Executive  Office  for  the  United 
States  Attorneys,  the  Administrative 
Office  of  the  United  States  Courts,  the 
Bureau  of  Prisons,  etc.  In  order  to  trace 
the  flow  of  cases,  however,  computer 
matching  techniques  have  been 
developed  which  permit  the  linkage  of 
data  obtained  from  different  sources. 
The  development  of  this  linkage 
program  permits  the  analysis  of 
particular  issues  which  involve  data 
contained  in  more  than  one  data  set. 

Over  the  past  eight  years,  a  regular 
series  of  reports  has  been  issued  under 
the  program.  These  include  an  annual 
"Compendium  of  Federal  Criminal 
Justice  Statistics",  which  describes 
transactions  during  the  identified  year, 
and  an  annual  report,  "Federal  Criminal 
Case  Processing",  which  describes 
trends  in  Federal  case  processing  since 
1980.  Under  the  current  award,  BJS 
Special  Reports  have  also  been  drafted 
for  publication  by  BJS  and  project  staff 
have  responded  to  ad  hoc  BJS  requests 
for  specific  data  tabulations  and 
analyses.  A  major  study  was  also 
undertaken  on  the  issue  of  race  and 
sentencing  under  Federal  Sentencing 
Guidelines  and  a  report  was  prepared 
for  BJS  publication. 


Objfctives 

The  purpose  of  this  award  is  to 
support  the  continuation  of  the  basic 
activities  initiated  under  the  Federal 
Justice  Statistics  program.  The  program 
infrastructure  will  be  modified, 
however,  in  order  to  maximize  the 
utility  of  program  resources. 
Specifically,  under  the  proposed  award, 
the  recipient  of  funds  will  serve  as  the 
Federal  Justice  Resource  Center.  Under 
this  arrangement,  the  recipient  will 
continue  to  collect,  maintain,  and 
archive  data  from  operational  Federal 
justice  agencies  and  to  produce  the 
regular  annual  BJS  reports  (Federal 
Justice  Statistics  Compendium,  Federal 
Criminal  Case  Processing,  and  Federal 
Drug  Case  Processing).  BJS  Special 
Reports,  however,  will  no  longer  be 
drafted  by  project  staff.  As  an 
alternative,  project  staff  will  prepare 
data  tabulations  and  analyses  pursuant 
to  BJS  instructions  for  use  in  BJS 
Special  Reports,  Fact  Sheets  or  other 
reports.  BJS  will  be  the  primary  author 
of  reports  prepared  with  data  generated 
under  the  project  and  will  specify  the 
desired  tables,  tests  or  other  data  sets  to 
be  prepared  for  use  in  drafting  BJS 
reports  or  undertaking  BJS  studies. 

Type  of  Assistance 

Assistance  will  be  made  available 
under  a  cooperative  agreement. 

Statutory  Authority 

The  cooperative  agreement  to  be 
awarded  pursuant  to  this^olicitation 
will  be  funded  by  the  Bureau  of  Justice 
Statistics  consistent  with  its  mandate  as 
set  forth  in  42  USC  3732;  it  will  specify 
the  involvement  of  BJS  in  the  project. 

Eligi>ility  Requirements 

Both  profit  making  and  nonprofit 
organizations  may  apply  for  funds. 
Consistent  with  OJP  fiscal  requirements, 
however,  no  fees  may  be  charged  against 
the  project  by  profit  making 
organizations. 

Scope  of  Work 

The  objective  of  the  proposed  project 
is  to  continue  basic  activities  initiated 
under  the  ongoing  BJS  Federal  Statistics 
program  with  modifications  as  noted 
below. 

Specifically,  the  recipient  of  funds 
will  serve  as  the  Federal  Justice 
Statistics  Resource  Center.  The  Resource 
Center  will: 

1.  Maintain  and  expand  the  Federal 
Justice  Statistics  Database.  This  will 
involve  the  collection,  processing  and 
maintenance  of  data  provided  by 
Federal  agencies  presently  participating 
in  the  project  (including  the  Executive 
Office  for  the  United  States  Attornevs. 


Administrative  Office  of  the  United 
States  Courts,  Bureau  of  Prisons,  United 
States  Sentencing  Commission,  Drug 
Enforcement  Administration  and  the 
Federal  Bureau  of  Investigation)  and 
negotiating  with  other  Federal  agencies 
(particularly  those  engaged  in 
investigatory  activities)  to  obtain 
additional  data  for  inclusion  in  the 
Federal  Statistics  Database.  The 
recipient  of  funds  will  also  be 
responsible  for  processing  data  to  meet 
uniform  classification  categories  and  for 
linking  data  to  permit  analysis  of  data 
obtained  from  different  sources. 

2.  Prepare  tapes  and  related 
documentation  for  archiving  in  the 
national  archive  maintained  by  BJS. 
Public  use  tapes  shall  be  prepared  in 
conformance  with  BJS  standards  for 
submission  to  the  archive. 

3.  Prepare  one  edition  of  the  BJS 
report,  "Compendium  of  Federal  Justice 
Statistics"  and  submit  both  text  and 
tables  in  camera-ready  format  within  a 
reasonable  time  after  the  reference  year. 

4.  Prepare  one  edition  of  the  BJS 
report,  "Federal  Criminal  Case 
Processing",  and  submit  both  text  and 
tables  in  camera-ready  format  within  a 
reasonable  time  after  the  reference  year. 

5.  Prepare  one  edition  of  the  BJS 
rejKJrt,  "Federal  Drug  Case  Processing", 
and  submit  both  text  and  tables  in 
camera-ready  format  vnthin  a 
reasonable  time  after  the  reference  year. 

6.  Prepare  data  tabulations,  analyses, 
data  sets  and  other  data  manipulations 
in  response  to  specific  BJS  requests 
relating  to  BJS  Special  Reports,  Fact 
Sheets  or  other  studies.  BJS  will  have 
responsibility  for  the  design  of  specific 
studies  and  for  the  identification  of 
specific  data  elements  and  calculations 
required  for  study  analysis.  BJS  will 
serve  as  the  primary  author  of  reports 
prepared  with  data  generated  under  the 
project  and  may  request  that  the  project 
staff  supply  BJS  wi^  copies  of  edited 
and  unedited  data  tapes  and 
documentation  supplied  to  the  project. 
The  media  on  which  data  sets  are 
transmitted  shall  be  designated  by  BJS. 

7.  Prepare  a  simple  program  to  permit 
immediate  access  by  all  BJS  staff  to 
limited  data  elements  in  order  to 
facilitate  responses  to  specific  public 
requests  for  data  on  particular  crime 
categories  or  violations  of  the  Federal 
Criminal  Code. 

All  products  are  to  be  submitted  nn  a 
schedule  to  be  negotiated  with  BJS.  It  is 
anticipated,  however,  that  products  will 
be  spaced  throughout  the  period  of  the 
award. 

Award  Procedures 

Proposals  should  describe,  in 
appropriate  detail,  the  procedures  to  !)•' 
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undertaken  in  furtherance  of  each  of  the 
activities  described  under  the  Scope  of 
Work.  Information  should  focus  on 
activities  to  be  conducted  during  the 
initial  12  month  period  but  should  also 
include  a  more  general  discussion  of 
three  year  objectives  for  the  program. 
Information  on  staffing  levels  and 
qualifications  should  be  included  for 
each  task  and  descriptions  of  experience 
relevant  to  the  project  should  be 
included. 

Applications  will  be  competitively 
reviewed  by  a  BJS  selected  panel  which 
will  make  recommendations  to  the 
Director,  BJS. 

Final  audiority  to  enter  into  a 
cooperative  agreement  is  reserved  for 
the  Director,  BJS,  or  his  designee,  who 
may,  in  his  discretion,  determine  that 
none  of  the  applications  shall  be 
funded. 

Applications  will  be  evaluated  on  the 
overall  extent  to  which  they  respond  to 
criminal  justice  priorities,  conform  to 
the  goals  of  the  Federal  Justice  Statistics 
program  and  appear  to  be  fiscally 
feasible  and  efficient.  In  particular, 
applicants  will  be  evaluated  on  the  basis 
of: 

1.  Knowledge  of,  and  experience  in. 
working  with  different  components  of 
the  criminal  justice  system,  (with 
particular  emphasis  on  knowledge  of 
operational,  management  and  statistical 
data  collected  and  maintained  by 
various  Federal  criminal  justice 
components). 

2.  Statistical  expertise  in  the  area  of 
data  analysis,  data  linkage,  and 
research; 

3.  Experience  in  the  application  of 
statistical  data  to  analysis  of  criminal 
justice  issues; 

4.  Experience  in  developing  and 
utilizing  simulation  models; 

5.  Demonstrated  abiUty  to  prepare 
high  quality  statistical  reports; 

6.  Availability  of  qualified 
professional  and  support  staff  and  of 
suitable  equipment  for  data  processing 
and  data  manipulation; 

7.  Demonstrated  fiscal,  management 
and  organizational  capability  suitable 
for  providing  soimd  program  direction 
for  this  multi-faceted  effort;  and 

8.  Reasonableness  of  estimated  costs 
for  the  total  project  and  for  individual 
cost  categories. 

Application  and  Awards  Process 

An  original  and  three  (3)  copies  of  a 
full  proposal  must  be  submitted  on  SF 
424  (Revision  1988)  including  the 
Certified  Assurances.  Proposals  must  be 
accompanied  by  OJP  Form  4061/3. 
Certification  Regarding  Drug-Free 
Workplace  and  OJP  Form  4061/2. 
Certification  Regarding  Disbarment. 


Suspension  and  Other  Responsibility 
Matters.  Applicants  must  complete  the 
certificate  regarding  lobbying  and,  if 
appropriate,  complete  and  submit 
Standard  Form  LLL,  Disclosure  of 
Lobbying  Activities. 

Proposals  must  include  both  narrative 
descriptions  and  a  detailed  budget.  The 
narrative  shall  describe  activities  as 
discussed  in  the  previous  section.  The 
budget  shall  contain  detailed  costs  for 
personnel,  fringe  benefits,  travel, 
equipment,  supplies  and  other 
expenses.  Contractual  services  or 
equipment  must  be  procured  through 
competition  or  the  application  must 
contain  an  applicable  sole  source    . 
justification. 

Awards  will  be  made  for  a  period  of 
12  months  with  an  option  for  two 
additional  continuation  years 
conditional  upon  availability  of  funds 
and  the  quality  of  the  initial 
performance  and  products.  Costs  are 
estimated  at  not  to  exceed  §650,000  for 
the  initial  12-month  period. 
Lawrence  A.  Greenfeld, 
Acting  Director.  Bureau  of  Justice  Statistics. 
IFR  Doc.  94-19916  Filed  8-12-94;  8:45  am] 

BILLING  CODE  441»-1fr-P 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  pf  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  July  7. 1994.  Ciba- 
Geigy  Corporation.  Pharmaceuticals 
Division  Regulatory  Compliance.  556 
Morris  Avenue.  Siunmit,  New  Jersey 
07901.  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  11  controlled  substance 
Methylphenidate  (1724). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537,  Attention;  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
September  14. 1994. 


Dated:  August  5. 1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  94-19818  Filed  8-12-94;  8:45  am] 

BILUNG  CODE  441(M>»-M 


[Docket  No.  93-63] 

Jude  R.  Hayes,  M.D.;  Denial  of 
Application 

On  June  14.  1993.  the  Deputv 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Jude  R.  Haves,  M.D. 
(Respondent),  of  Porterville,  California, 
proposing  to  deny  his  application  for 
registration  as  a  practitioner.  The  Order 
to  Show  Cause  alleged  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Sacramento,  California,  on  December  8, 
1993.  On  March  3, 1994.  in  his  findings 
of  fact,  conclusions  of  law,  and 
recommended  ruling,  the  administrative 
law  judge  recommended  that 
Respondent's  application  for  DEA 
registration  be  granted,  but  that  it  be 
qualified  by  excluding  Respondent's 
abihty  to  write  prescriptions  for 
Schedule  II  controlled  substances,  and 
that  consideration  of  an  unqualified 
registration  be  given  after  a  one  year 
period. 

On  March  21. 1994.  the  Government 
filed  exceptions  to  Judge  Tenney's 
opinion,  and  on  April  4.  1994,  the 
administrative  law  judge  transmitted  the 
record  to  the  Administrator.  The  Deputy 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and. 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  Respondent  is  licensed  to  practice 
medicine  in  the  State  of  California,  and 
has  been  approved  by  Medicare,  as  well 
as  a  number  of  insurance  companies,  for 
treating  patients  under  their  programs. 
Since  1977.  Respondent  has  also  been 
employed  by  the  State  of  California  as 
Director  of  Laboratories  at  the 
Porter\'ille  Development  Center. 

The  administrative  law  judge  found 
that  in  the  earlv  1980's.  the  California 
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Bureau  of  Narcotic  Enforcement  (BNE), 
the  California  Board  of  Medical  Quality 
Assurance  (Board),  and  the  DEA 
conducted  an  investigation  of 
Respondent's  prescribing  of  Schedule  II 
controlled  substances.  The  investigation 
included  five  visits  to  Respondent's 
office  by  an  undercover  law 
enforcement  officer.  On  four  of  those 
occasio.ns,  the  undercover  officer 
obtained  prescriptions  for  controlled 
substances  from  the  Raspond»:nt, 
despite  indicating  to  the  Rospondont 
that  she  felt  fine. 

Following  the  unden:over  visits,  the 
BNE  and  the  Board  consulted  with  a 
medical  consultant  regarding 
Respondent's  prescribing  practices. 
After  examining  75  of  Respondent's 
patient  charts,  the  medi<:ai  con-sultant 
found  that  in  most  instances. 
Respondent's  prescribing  would  have 
caused  the  patients  to  become  addicted 
to  controlled  substances. 

Thereafter,  a  search  warranJ  was 
issued,  and  Respondent's  paLfnt 
medical  files  were  seized.  Df.A 
requested  that  four  physician.s  i  eview 
some  of  the  medical  files.  The 
physicians  found  that  in  most  cases,  tlie 
quantity  and  duration  (if  Sched:ile  II 
controlled  substances  prpscfibe<l  by 
Respondent  for  the  u^nditions  presented 
was  inappropriate. 

The  administrative  law  judge  found 
that  Respondent  was  indicted  in  the 
United  States  District  Court  for  the 
Eastern  District  of  California,  on  640 
counts  of  prescribing  Schedule  II 
controlled  substances  not  in  the  usual 
course  of  professional  practice,  in 
violation  of  21  U.S.C.  841(a).  On  July  20, 
1984,  Respondent  was  convicted  on  281 
counts,  and  was  sentenced  to  three 
years  in  prison  with  a  consecutive  three- 
year  terra  of  probation  and  fine<l 
SIOO.OOO.  The  convictions  were 
affirmed  on  appet^l  to  the  Ninth  Circuit. 
Respoiid^..!  surrendered  his  DEA 
Certificates  of  Registration.  AHai24568, 
AH2102046,  and  AHl  565766  on 
Februar>'  28,  1985.  On  October  21, 1988, 
Responv^ent's  motion  to  vacate  and  set 
aside  the  sentence  was  granted,  and  he 
was  released  from  custody  after  serving 
one  year.  On  December  11, 1991. 
Respondent's  probation  was  tenninated. 

Following  Riespondent's  conviction, 
the  Board  placed  him  on  probation  for 
five  years,  subject  to  certain  terms  and 
conditions,  including:  Respondent  was 
prohibited  &x)m  handling  controlled 
substances,  except  for  treatment  of 
inpatients  in  an  acute  hospital  setting; 
and  Respondent  was  required  to  keep 
records  of  all  controlled  substances 
prescribed,  dispensed  or  administered 
during  the  probation  period. 
Respondent  successfully  completed 


probation,  and  effective  April  18. 1990, 
his  medical  privileges  were  fully 
restored  by  the  Board. 

On  September  17, 1985,  Respondent 
was  notified  by  the  California 
Department  of  Health  Services 
(Department)  that  he  was  suspended  as 
a  Medi-Cal  provider.  Medi-Cal  is  a 
program  administered  by  the 
Department  that  provides  health 
coverage  for  indigent  patients.  When 
Respondent  requested  reinstatement 
into  the  program,  an  investigation  was 
coiKiucted  by  the  Department  in  1991  of 
Respondent's  billing  procedures.  The 
investigation  revealed  that:  Re.spondent 
continued  to  treat  Medi-Cal  patients  by 
ordering  or  allowing  other  physicians  to 
sign  prescriptions  for  Respondent's 
patients  when  those  physicians  did  not 
see  the  patients;  Respondent  u.sod  other 
physicians'  prcsigned  prescription 
forms;  and  Respondont  ordered  or 
alloiwcd  other  physicians  to  use  their 
medical  provider  numbers  to  bill  Medi- 
Cal  for  treatment  of  Respondent's 
patients  when  the  provider  did  not  see 
or  treat  the  patients.  As  a  rcsuh  of  the 
Department's  findings.  Respondent's 
application  for  reinstatement  into  the 
Medi-Cal  program  was  denied,  and  he 
remains  without  Medi-Cal  privileges. 

EKiring  the  hearing  In  this  matter,  the 
Government  placed  into  evidence 
transcripts  of  a  medical  expert's  opinion 
testimony  presented  at  Respondent's 
criminal  trial.  The  testimony  concerned 
the  medical  expert's  review  of  the 
medical  files  for  20  patients  mentioned 
in  the  indictment.  The  medical  expert 
found  that,  with  the  exception  of  one 
patient.  Respondent's  prescribing  of 
controlled  substances  was  not  for  a 
legitimate  medical  purpose.  In  response, 
Respondent  testified  at  the  hearing  that 
almost  all  of  the  patients  involved 
suffered  from  a  chronically  painful 
condition. 

At  the  hearing.  Respondent  placed 
into  evidence  a  report  prepared  by  a 
California  State  medical  organization, 
and  an  article  published  in  a  medical 
journal,  both  detailing  the  iiature  of 
chronic  pain.  Respondent  also  placed 
into  evidence  a  bill  enacted  in. 
California,  intended  to  authorize 
physicians  to  better  treat  patients 
suffering  from  chronic  pain.  Respondent 
testified  that  the  bill  provides  treatment 
guidelines  that  did  not  previously  exist 

Respondent  testified  that  if  his 
application  for  DEA  registration  is 
approved,  he  would  prescribe 
controlled  substances  in  a  different 
manner,  and  would  also  use  non- 
controlled  drugs  in  the  treatment  of 
pain.  Respondent  also  testified  that  he 
would  refer  patients  to  pain  clinics. 


which  primarily  prescribe  Schedule  11 
controlled  substances. 

Pursuant  to  21  U.S.C  823{(),  the 
Deputy  Administrator  may  deny  any 
application  for  such  registration,  if  he 
determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  ft^e 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety 

It  is  well  established  that  these  factors 
arc  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  the  factors  and  give  each 
factor  the  weight  he  deems  appropriate. 
See  Henry  J.  Schwarz.  Jr..  M.D..  D(x:ket 
No.  88-42,  54  FR  16422  (1989). 

In  considering  whether  grounds  exist 
to  deny  Respondent's  application  for 
DEA  registration,  the  administrative  law 
judge  found  that  the  Government  had 
made  a  prima  facie  case  with  respect  to 
factors  one  through  five.  Factor  one  is 
applicable  in  light  of  evidence  regarding 
tlie  stipulation  and  order  entered  by  the 
Board  in  which  Respondent's  medical 
certificate  was  placed  on  probation  for 
five  years;  factors  two  throiigh  five  are 
applicable  based  upon  Respondent's 
conviction  on  281  counts  of  unlawfully 
prescribing  Schedule  U  controlled 
substances;  factor  five  is  also  applicable 
in  light  of  Res{>ondent's  exclusion  from 
the  Medi-Cal  program. 

In  mitigation  of  the  above,  the 
administrative  law  judge  noted  that 
Respondent  surrendered  his  previous 
DEA  registrations  in  Februiary  1985;  that 
he  completed  probation  imposed  by  the 
Board  in  April  1990;  4hat  probation  in 
Respondent's  criminal  case  was 
terminated  in  December  1991;  and  that 
his  current  Medi-Cal  exclusion  is  based 
on  events  that  occurred  in  1986.  The 
administrative  law  judge  also  found  that 
while  Respondent  demonstrated  no 
explicit  expressions  of  remorse. 
Respondent  has  indicated  that  if  given 
a  DEA  registration,  he  will  do  things 
differently,  including  referring  chronic 
pain  sufferers  to  pain  clinics  and  using 
non-controlied  medication  in  the 
treatment  of  pain. 
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The  administrative  law  judge 
therefore  reconunended  that 
Respondent  be  granted  a  qualified  DEA 
registration,  excluding  Respondent's 
authority  to  prescribe  Schedule  II 
controlled  substances.  The 
administrative  law  judge  further 
recommended  that  consideration  be 
given  to  any  application  after  one  year 
for  an  unqualified  registration  with  the 
benefit  of  experience  gained  during  the 
year. 

The  Government  filed  exceptions  to 
the  administrative  law  judge's 
recommendation  that  Respondent  be 
granted  a  qualified  registration.  The 
Govenunent  stressed  the  egregiousness 
of  Respondent's  actions  which  led  to  his 
conviction  on  281  counts  of  21  U.S.C. 
841(a)(1),  including  maintaining  at  least 
one  patient  on  controlled  substances 
despite  Respondent's  knowledge  that 
the  patient  had  five  previous  drug 
overdoses  and  that  Respondent  did  not 
keep  records  on  the  patient. 

Additionally,  the  Government 
emphasized  that  Respondent's 
violations,  his  earlier  state  suspension 
by  using  other  physicians'  provider 
numbers  and  pre-signed  prescription 
forms  are  indications  that  Respondent 
cannot  be  entrusted  with  a  DEA 
registration.  The  Government  further 
argued  that  restricting  Respondent's 
Schedule  II  prescribing  privileges  does 
not  restrict  his  access  to  Schedule  II 
controlled  substances  through  his 
ability  to  dispense  or  administer  these 
drugs. 

The  Deputy  Administrator  having 
considered  the  entire  record  adopts  the 
administrative  law  judge's  findings  of 
fact  and  conclusions  of  law.  however, 
tlisagrees  with  both  aspects  of  the 
recommended  ruling  of  a  qualified 
registration  and  favorable  consideration 
to  an  imqualified  registration  after  one 
year.  The  Deputy  Administrator  finds 
that  Respondent's  registration  with  DEA 
would  be  inconsistent  with  tlie  public 
interest  based  upon  the  reprehensible 
prescribing  practices  which  led  to  his 
conviction  of  281  counts  of  unlawful 
distribution  of  controlled  substances; 
the  fact  that  Respondent  is  still 
excluded  fi-ora  the  Medi-Cal  program; 
that  Respondent  treated  Medi-Cal 
patients  without  authorization  and  used 
other  physicians'  pre-signed 
prescription  forms;  Respondent's 
complete  lack  of  remorse;  and  his  total 
disregard  for  rules  and  regulations 
governing  the  handling  of  controlled 
substances. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 


(59  FR  23637).  hereby  orders  that  the 
application  for  registration,  executed  by 
Jude  R.  Hayes,  M.D.,  be,  and  it  hereby 
is,  denied.  This  order  is  effective  August 
15, 1994. 

Dated:  August  8,  1994. 
Stephen  H.  Greene, 

Depu  ty  A  dm  in  istra  tor. 

(FR  Doc.  94-19816  Filed  8-12-94;  8:45  am] 

BILLING  CODE  4410-0»-M 


[Docket  No.  93-67] 

Robert  J.  Kilian,  M.D.;  Continuation  of 
Registration  and  Reprimand 

On  July  15,  1993,  the  Deputy 
Assistant  Administrator  (then-Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
directed  an  Order  to  Show  Cause  to 
Robert  J.  Kilian,  M.D.  (Respondent), 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  BK0304131,  as  a 
practitioner  under  21  U.S.C.  824(a)(4), 
and  to  deny  any  pending  applications 
under  21  U.S.C.  823(f).  The  Order  to 
Show  Cause  alleged  that  the  continued 
registration  of  Respondent  would  be 
inconsistent  with  the  public  interest. 
Respondent  requested  a  hearing  on 
the  issues  raised  in  the  Order  to  Show 
Cause.  The  matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Houston,  Texas  on  December  16, 1993. 

On  March  16, 1994,  Judge  Tenney 
issued  his  findings  of  fact,  conclusions 
of  law,  and  recommended  ruling  in 
which  he  recommended  that 
Respondent's  registration  be  continued 
and  that  he  be  given  a  formal 
reprimand.  No  exceptions  were  filed  to 
this  opinion,  and  on  April  22,  1994,  the 
administrative  law  judge  transmitted  the 
record  of  the  proceedings  to  the 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
and,  pursuant  to  21  CFR  1316.67,  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  Respondent  received  a  medical 
degree  from  the  University  of  Texas 
Medical  Branch  in  1967.  Respondent 
subsequently  completed  an  orthopedic 
surgery  residency,  and  began  private 
medical  practice  in  Lake  Jackson,  Texas 
in  1972.  Respondent  is  board-certified 
in  orthopedic  surgery,  and  a  member  of 
the  American  Academy  of  Orthopedic 
Surgeons  and  of  the  American  Academy 
of  Pain  Management. 

The  administrative  law  judge  found 
that  on  March  5. 1991.  a  DEA 


undercover  agent  visited  Respondent's 
medical  office  in  Lake  Jackson.  The 
undercover  agent  asserted  that  he  had 
various  knee,  neck,  and  shoulder 
problems  due  to  a  past  car  accident  and 
asked  for  chloral  hydrate  and  Valium, 
both  Schedule  IV  controlled  substances. 
The  undercover  agent  mentioned  that 
his  previous  doctor  had  told  him  that  he 
no  longer  needed  medication  and  had 
stopped  giving  him  these  substances 
approximately  three  and  a  half  weeks 
earlier.  Respondent  conducted  a 
physical  examination  limited  to  the 
agent's  knee  and  the  prescribed  a  non- 
controlled  anti-infiammatorv.  as  well  as, 
chloral  hydrate  and  Valium.' 

The  undercover  agent  returned  to 
Respondent's  office  on  March  26. 1991. 
and  stated  that  he  had  not  used  the  anti- 
inflammatory and  that  his  knee  was  not 
hurting,  but  that  the  Valium  helped  him 
to  relax  after  exercise  workouts. 
Respondent  did  not  perform  any 
physical  examination,  but  did  authorize 
another  prescription  for  Valium  and 
chloral  hydrate.  The  undercover  agent 
returned  on  May  14. 1991,  and  stated 
that  the  medications  made  him  "feel 
good"  and  asked  for  larger  quantities, 
but  Respondent  refused  to  prescribe  the 
larger  amounts.  Subsequently,  on  May 
20,  June  6,  and  July  3,  1991.  DEA  agents 
visited  a  local  pharmacist  and  asked 
that  the  pharmacist  telephone 
Respondent  for  refill  authorization  for 
the  prescriptions  issued  to  the 
undercover  agent.  On  each  occasion, 
agents  picked  up  14  dosage  units  of 
chloral  hydrate  and  30  dosage  units  of 
Valium  which  had  been  authorized  by 
Respondent. 

On  August  28,  1991,  the  u-^dercover 
agent  visited  Respondent  ai 
complained  of  pain  in  his  knee  and 
shoulder.  He  asked  for  pain  medication 
and  steroids.  Respondent  provided  the 
patient  with  chloral  hydrate^nd 
Vahum.  as  well  as,  Lortab.  a  Schedule 
II  narcotic  controlled  substance,  but 
refused  to  prescribe  steroids. 
-   On  August  1. 1991,  another  DEA 
undercover  agent  visited  Respondent's 
medical  office  and  requested  Valium. 
The  undercover  agent  stated  that  he  had 
no  real  problem,  but  that  he  had  used 
some  of  the  other  undercover  agent's 
Valium  after  running  at  the  gvm  and 
that  it  had  helped  to  relax  him. 
Respondent  did  not  examine  the  agent, 
but  gave  him  a  prescription  for  Valium 
to  be  taken  after  working  out. 
Respondent  refused  to  prescribe  chloral 
hydrate  to  the  agent.  On  September  11, 
1991,  the  second  undercover  agent 
returned  to  Respondent's  office  and 
received  another  prescription  for 
Valium.  He  also  requested  Tylenol  with 
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oodeine,  which  Respondent  refused  to 
provide. 

The  administrative  law  judge  found 
that  Respondent  testified  that  he  uses 
Valium  in  his  practice  as  a  muscle 
relaxant,  and  believes  that  it  is  not 
addictive  when  used  in  the  dosages  he 
prescribes.  Respondent  testified  that  he 
felt  he  was  treating  the  second 
imdercover  agent  for  post-exercise 
muscle  spasm.  Respondent  also  testified 
that  if  medication  helps  patients  with 
their  recreation  by  making  them  "more 
comfortable"  so  that  they  can  exercise, 
then  he  will  prescribe  that  medication. 

At  the  hearing  in  this  matter,  the 
Government  introduced  the  expert 
testimony  of  a  Houston  orthopedic 
surgeon.  The  Government  medical 
expert  testified  that  his  review  of  the 
patient  records  of  the  undercover  agents 
indicated  that  either  they  did  not  have 
a  specific  complaint  or  that  their 
complaints  were  minimal.  He  noted  that 
Respondent  continued  to  prescribe  the 
same  strength  and  quantity  of 
medication  even  when  the  first 
undercover  agent  stated  that  he  was 
doDig  better.  Furthermore,  the  expert 
foimd  that  the  medical  histories  and 
ph3rsical  examinations  performed  by 
Respondent  were  limited  and  not 
properly  docimiented,  and  that  he  found 
no  medical  indications  that  would 
warrant  the  use  of  either  chloral 
hydrate,  a  sleep  medication,  or  Valium, 
which  he  called  an  addictive  and 
commonly  abused  drug.  He  stated  that 
in  his  opinion  there  was  little  detail  as 
to  why  the  first  undercover  agent  was 
treated  with  medication  and  that  the 
second  undercover  agent  did  not 
demonstrate  muscle  spasm.  The 
Government  medical  expert  concluded 
that  Respondent's  prescribing  practices 
were  not  for  a  legitimate  medical 
purpose  nor  in  the  usual  course  of 
professional  conduct. 

Respondent  introducnd  the  testimony 
of  a  pain  management  specialist.  The 
pain  management  specialist  testified 
concerning  the  proper  therapeutic  use  of 
chloral  hydrate  and  Valium.  He  aL-jo 
testified  that  with  the  low  daily  dosages 
of  Valium  given  to  the  undercover 
aqents  fay  Respondent,  it  would  be 
highly  ur.likciy  that  addiction  would 
result.  Fie  concluded  that  Rcsprniioiit 
made  a  reasonable  dia'^.osis  and 
presi;:ibi;d  a  reasonable  orthopedic 
treatment  rflgimcn  that  would  be  in  the 
(.nurse  of  usual  practice. 

Respcndr-nt  also  introduced  the 
tf'stimony  of  an  orthopedic  surgeon.  He 
testified  that  he  completed  orthopedic 
residency  with  Respondent  at  the 
University  of  Texas  Medical  Branch. 
The  orthopedic  expert  testified  as  to  the 
usual  conduct  of  orthopedic  phyfiral 


exaihination  and  the  proper  therapeutic 
use  of  Valium.  He  testified  also  that  he 
would  not  prescribe  Valiiun  for  muscle 
tightness,  but  if  it  helped  the  patient,  it 
would  be  appropriate  over  a  short 
period  of  time  with  close  monitoring  of 
the  patient.  He  concluded  that 
Respondent's  prescriptions  were 
reasonable  and  appropriate  and  had  a 
valid  and  legal  medical  purpose. 

The  administrative  law  judge  assigned 
substantial  weight  to  the  testimony  of 
Respondent's  orthopedic  expert  witness. 
Judge  Tenney  found  that  the 
prescriptions  issued  to  the  first 
undercover  agent  between  March  and 
August  were  issued  for  a  legitimate 
medical  purpose.  However,  Respondent 
treated  the  undercover  agent  for  over 
five  months  and  continue  to  prescribe 
Valium  without  an  office  visit.  Judge 
Tenney  further  foimd  that  Respondent's 
treatment  of  the  second  undercover 
agent  with  Valium  lacked  a  legitimate 
medical  purpose  since  the  patient  gave 
no  indication  of  pain  and  was  not 
physically  examined. 

The  administrative  law  judge  found 
that  Respondent  and  the  Texas  State 
Board  of  Medical  Examiners  (Board) 
entered  an  Agreed  Order  on  November 
19.  1993.  The  order  stated  that  during 
1984  through  1992,  Respondent 
prescrit)ed  controlled  substances  to 
fifteen  patients  and  "failed  to  take 
adequate  histories,  to  take  further 
diagnostic  studies  as  indicated, 
maintain  a  comprehensive  pain  and 
drug  abuse  management  plan, 
appropriately  dociunent  the  medical 
records  to  justify  treatment,  and  perform 
periodic  examinations  to  justify  the 
continuance  of  such  drug  therapy."  The 
Board  publicly  reprimanded 
Respondent  and  ordered  that  he 
maintain  adequate  medical  records, 
provide  for  monitoring  of  his  practice 
and  complete  a  remedial  pharmacology 
course  and  fifty  hours  of  Continuing 
Medical  Education  Courses  annually. 

Under  21  U.S.C.  824(a)(4),  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  may  revoke  ihe 
registration  of  a  practitioner  if  he 
cletcitaines  Lhat  such  registration  would 
bi!  i.'iconsistert  with  the  public  interest 
cs  flalcrminGd  under  21  U.S.C.  82.3. 

Pijsiiant  to  21  U.S.C.  823(t"),  "|ijn 
dele.Tnining  the  public  interest,  the 
fCiio»vlng  factors  shall  be  considered: 

(1)  Tiio  rctomracndation  of  the 
aprrOpriate  State  licensing  board  or 
proffKsiunal  disciplinary  authority. 

(2)  7he  appHcant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 


the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each   - 
factor  the  weight  he  deems  appropriate. 
Henry  J.  Schwarz.  Jr.,  M.D.,  54  FR  16422 
(1989). 

Of  the  stated  factors,  the 
administrative  law  judge  found  that  the 
Government  established  a  prima  facie 
case  for  revocation  imder  21  U.S.C, 
823(f)(2),  (4)  and  (5).  Judge  Tenney 
foimd  that  the  evidence  supported  a 
finding  that  Respondent's  experience 
wdth  regard  to  dispensing  controlled 
substances  included  violations  of  21 
CFR  1306.04(a)  with  respect  to  the 
imdercover  agents.  Judge  Tenney  found 
that  the  persuasive  expert  testimony 
indicated  that  Valium  is  appropriate  for 
treatment  for  short  periods  of  time  and 
when  closely  monitored. 

The  administrative  law  judge 
concluded  that  Respondent  had 
prescribed  Valium  for  long  periods  of 
time  with  inadequate  monitoring,  but 
stated  that  Respondent  argued 
convincingly  that  the  Agreed  Order  with 
the  Board  provides  a  level  of  assurance 
that  the  "pubhc  interest"  will  be 
protected. 

The  Deputy  Administrator  adopts  the 
findings  of  fact,  conclusions  of  law,  and 
recommended  ruling  of  Administrative 
Law  Judge  Tenney  in  its  entirety.  The 
Deputy  Administrator  agrees  that  the 
public  interest  can  be  adequately 
protected  if  Respondent  carries  out  the 
mandates  of  the  Board  Agreed  Order.  In 
taking  this  action,  the  Deputy 
AdmLnistrator  expects  that  Respondent 
will  continue  to  be  in  full  compliance 
with  the  November  19, 1993  Agreed 
Order  between  Respondent  and  the 
Texas  Board  of  Medical  Examiners. 

Pursuant  to  21  U.S.C.  829,  21  U.S.C. 
842(a).  and  21  CFR  1306.04(a),  a 
proscription  for  controlled  substances, 
in  order  to  be  nffuctive,  must  be  issued 
for  a  lf:gitimat«  medical  purpose  and  in 
the  usual  course  of  professional  medical 
practice.  The  Deputy  Administrator 
concludes  that  Rf^spondent's  prescribing  ■ 
pr^clit  f;"  regarding  the  undercover 
agents  included  violations  of  the 
Controlled  Substances  Act.  Therefore, 
the  Deputy  Adjninistrator  finds  that  a 
reprimand  is  appropriate  in  this  case, 
and  orders  that  Respondent,  Robert  J. 
Kilian,  M.D.,  be,  and  he  hereby  is, 
reprimanded. 
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Accordingly,  the  Deputy 
Administratar  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  iniiim  1^  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration,  BK0304131, 
issued  to  Robert  J.  Kilian.  MSt.,  be  and 
it  hereby  is,  continued,  aiid  that  any 
pending  applications,  be,  and  they 
hereby  are,  granted.  This  cwder  is 
effective  Augu^  15. 1994. 

Dated:  August  8, 1994. 
Stephen  H.  GreoM. 

Deputy  Administrator. 

(FR  Doc.  94-19817  Filed  8-12-94;  8:45  am] 

BILUNO  COOE  «410-0»-M 


[Docket  Na93-4q 

Demetrius  Pawlyszyn,  M.D.; 
Revocation  of  Registration 

On  April  12. 1993,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Demetrius  Pawlyszyn, 
M.D.,  (Respondent),  of  Cleveland.  Ohio. 
The  Order  to  Show  Cause  sought  to^ 
revoke  Respondent's  DEA  Certificate  of 
Registration,  AP2933011,  and  deny  any 
pending  applications  for  registration. 
The  Order  to  Show  Cause  alleged  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C 
823(f). 

The  Order  to  Show  Cause  asserted  in 
part  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  in  light  of  the  Ohio 
State  Medical  Board's  (Board)  concern 
regarding  Respondent's  prescribing 
practices;  Respondents'  continued 
prescribing  of  narcotics  and  other 
controlled  substances  without  adequate 
medical  examination  and  without 
adequate  medical  justification; 
Respondent's  prescribing  of  controlled 
substances  to  individuals  cooperating 
with  DEA  in  May  and  June  of  1990; 
Respondent's  July  1990  indittment  in 
the  Cuyahoga  County  Common  Pleas 
Court  on  numerous  counts  of  illegally 
processing  drug  doctunents  and  drug 
trafficking;  Respondent's  prescribing  of 
controlled  substances  in  June  and  July 
of  1991  to  individuals  working  with  the 
Cuyahoga  County  Sheriffs  Office 
without  adequate  medical  justification; 
Respondent's  prescribing  of  controlled 
substances  to  an  undercover  agent  of  the 
Medina  County  Drug  Task  Force 
without  a  physical  examination  and  in 
the  absence  of  a  legitimate  medical 
justification;  Respcxident'a  October  1992 
indictment  in  the  Cuyahoga  County 


Common  Pleas  Court  on  62  counts  of 
drug  trafficking  and  13  counts  of  illegal 
processing  of  drug  documents. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  allegations 
raised  b  the  Order  to  Show  Cause  and 
the  matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Paul  A. 
Tenney.  On  January  4  and  5, 1994,  a 
hearing  was  held  in  Cleveland,  Ohio. 
On  April  18, 1994.  the  administrative 
law  judge  issued  his  findings  of  fact, 
conclusions  of  law,  and  recommended 
ruling.  Respondent  filed  exceptions  to 
the  recommended  ruling  on  Jime  13, 
1994.  On  June  20, 1994.  the 
administrative  law  judge  transmitted  the 
record  in  this  proceeding  to  the  Deputy 
Administrator.  Having  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67,  the  Deputy  Administrator 
hereby  issues  his  final  order  in  this 
matter  based  upon  the  findings  of  fact  - 
and  conclusions  of  law  set  forth  below. 

At  the  hearing,  a  DEA  investigator 
testified  that  in  August  1989,  ^e  began 
an  investigation  ef  Respondent  after 
receiving  complaints  about  Respondent 
&"om  an  anonymous  telephone  caller. 
Later  that  month,  the  investigator 
visited  several  pharmacies  near 
Respondent's  medical  office  and 
reviewed  prescriptions  written  by 
Respondent.  The  investigator  noted  that 
Respondent  had  written  numennis 
prescriptions  for  two  and  three  members 
of  the  same  family  an  that  Respondent 
had  a  pattern  of  writing  combinations  of 
prescriptions  for  each  patient.  The 
typical  combination  included 
prescriptions  for  Tylenol  #4  with 
codeine,  a  Schedule  III  controlled 
substance.  Hycodan.  another  Schedule 
in  controlled  substance,  and  Vafium,  a 
Schedule  IV  controlled  substance. 

The  DEA  investigator  contacted  an 
investigator  with  the  Board  in 
September  1989.  The  Board  investigator 
stated  that  the  Board  had  held  three 
informal  hearings  between  June  1982 
and  August  1983  relating  to 
Respondent's  excessive  prescribing  of 
controlled  substances.  The  hearings  also 
addressed  Respondent's  prescribing 
controlled  substances  to  knowrn  drug 
addicts  and  the  numerous  complaints 
that  the  Board  had  received  from 
pharmacists  concerned  about 
Respondent's  prescribing  practicns.  The 
Cuyahoga  County  Sheriffs  Office 
(Sheriffs  Office)  received  similar 
complaints. 

The  DEA  investigator  was  informed 
tliat  in  1982.  the  Board  entered  into  a 
Consent  Agreement  with  Respondent. 
The  agreement  provided  that 
Respondent  "shall  not  prescribe 
Schedule  II  drugs,  Tussionex,  and 
Talwin  except  for  patients  over  fifty  (50) 


years  of  age  and  in  emergency  cases  for 
patients  of  all  ages."  The  DEA 
invesUgator  testified  at  the  hearing  in 
this  matter  that  Respondent 
subsequently  wrote  prescriptions  for 
Talwin  to  four  individuals,  each  under 
the  age  of  50. 

In  1990,  a  joint  investigation  was 
initiated  between  DEA  and  the  Sheriffs 
Office.  An  individual  cooperating  with 
the  Sheriff's  Office  agreed  to  assist  in 
the  investigation  and  on  May  5, 1990, 
visited  Respondent's  office.  The 
mdividual  was  equipped  with  a 
transmitter  and  the  entire  visit  was 
monitored  by  the  DEA  investigator.  The 
DEA  investigator  did  not  hear  any 
indication  that  Respondent  conducted  a 
physical  examination,  nor  did  she  hear 
Respondent  question  the  individual 
about  her  medical  history  or  allergies. 
Respondent  supplied  the  individual 
with  prescriptions  for  Tylen©!  #4  with 
codeine,  Vafium,  Soma,  and  Hvcodan. 
and  charged  $25. 

The  same  individual  returned  to 
Respondent's  office  on  June  1, 1990. 
again  wearing  a  transmitter  which  was 
monitored  by  the  DEA  investigator. 
Respondent  told  the  individual  that  it 
had  not  been  30  days  since  her  last  visit. 
NonetheleM,  Respondent  provided  the 
individual  with  new  prescriptions  for 
Tylenol  #4  with  codeine,  Hyt»dan,  and 
Valiiun.  The  individual  returned  to 
Respondent's  office  on  July  6,  1990. 
Respondent  annoimced  in  the  waiting 
room  that  be  would  not  see  anyone  who 
had  wsited  less  than  30  davs  prior. 
When  he  saw  the  individual. 
Respondent  told  her  that  a  drug 
enforcement  agency  was  investigating 
her  and  that  he  could  not  help  her. 
Respondent  suggested  that  she  return  in 
about  a  year. 

A  State  search  warrant  was  executed 
at  Respondent's  office  on  July  13,  1990. 
Respondent  was  arrested  on  July  17, 
1990,  and  charged  with  eight  counts  of 
illegally  processing  drug  dociimenis  in 
violation  of  Ohio  Revised  Code  .Set  tion 
2925.03. 

In  September  1990,  another 
cf)operating  individual  visited 
Respondent's  office.  When  Respondent 
asked  the  individual  what  the  problem 
was.  the  individual  stated  that  be  had 
back  pain.  Respondent  then  asked  the 
individual  what  he  wanted  and  the 
individual  requested  60  Vicodin,  a 
Scliedule  III  controlled  substance. 
Respondent  then  wrote  the  individual  a 
prescription  for  30  Vicodin.  No  physical 
examination  was  conducted.  1  he  same 
individual  returned  to  Respondent's 
office  on  October  24,  1990.  this  time 
wearing  a  transmitter.  The  visit  was 
monitored  by  the  DEA  investigator. 
Re.spondent  fold  the  individual  that  he 
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had  to  be  careful  because  the  police 
were  all  over  and  had  been  to  his  office. 
Without  asking  the  individual  to 
undress,  Respondent  ran  his  hands  up 
and  down  the  individual's  back  and 
then  wrote  him  a  prescription  for 
Darvocet,  a  Schedule  IV  controlled 
substance. 

On  June  4. 1991,  a  third  cooperating 
individual  visited  Respondent's  office. 
The  individual  wore  a  transmitter  and 
the  visit  was  monitored  by  the  DEA 
investigator.  Respondent  asked  the 
individual  if  he  wanted  Vicodin.  The 
individual  replied  affirmatively  and  was 
given  a  prescription  for  Vicodin.  The 
DEA  investigator  did  not  hear  any 
indication  that  a  physical  examination 
had  taken  place. 

At  the  hearing  in  this  matter,  a 
narcotics  officer  with  the  Medina 
County  Drug  Task  Force  testified  that  he 
visited  Respondent's  office  in  an 
undercover  capacity  on  August  21, 
1991.  'Hie  agent  was  introduced  to 
Respondent ^y  one  of  Respondent's 
patients.  Respondent  met  with  the 
patient  and  the  undercover  agent  in  his 
office.  The  entire  visit  was  taped. 
Respondent  asked  the  agent  "What's 
your  problem?"  The  agent  replied  that 
he  was  "okay"  but  had  suffered  from 
back  pain  in  the  past.  When  asked  what 
he  wanted,  the  agent  told  Respondent 
he  wanted  Vicodin.  Respondent  then 
asked  if  he  wanted  the  regiilar  or  extra 
strength.  The  agent  replied  that  he 
wanted  extra  strength  and  Respondent 
MTTote  the  prescription  for  him.  No 
physical  examination  was  conducted;  in 
fact.  Respondent  never  got  up  from  his 
chair  during  the  visit.  Respondent 
charged  $25  for  the  prescription. 
Respondent  told  the  agent  that  he  could 
not  return  until  30  days  had  passed.  The 
entire  visit  lasted  less  than  four 
minutes. 

The  agent  returned  to  Respondent's 
office  on  September  20, 1991.  The  agent 
was  taken  to  an  examining  room  where 
Respondent  felt  around  the  agent's 
torso,  waist,  shins,  and  ankles. 
Respondent  refused  to  provide  the  agent 
with  a  prescription,  stating  that  he 
(Respondent)  would  need  an  x-ray  of 
the  agent.  Respondent  told  the  agent 
that  "people  may  phone  police  or 
something"  and  that  he  (Respondent) 
"had  to  cover." 

In  October,  November,  and  December 
of  1992,  numerous  individuals  provided 
law  enforcement  officers  with 
statements  regarding  Respondent's 
prescription  writing.  Many  of  the 
individuals  stated  that  they  were 
addicted  to  drugs  and  went  to  see 
Respondent  because  he  would  provide 
them  with  prescriptions.  Some 
individuals  stated  that  they  would 


obtain  several  prescriptions  from 
Respondent  once  or  twice  a  month.  The 
visits  often  lasted  less  than  10  minutes. 
On  individual  stated  that  he  continued 
to  see  Respondent  because  it  was  "easy" 
while  another  individual  stated  that 
"you  said  what  you  had  to  say  in  order 
to  get  what  you  needed."  Yet  another 
individual  stated  that  he  started  going  to 
Respondent  because  he  heard  that 
Respondent  was  a  "writer." 

On  October  21, 1992,  Respondent  was 
indicted  in  the  Cuyahoga  County 
Common  Pleas  Court  on  75  counts  of 
drug  trafficking  and  illegal  processing  of 
drug  documents.  In  preparation  for 
Respondent's  criminal  trial,  the  DEA 
investi^tor  and  Board  investigators 
conducted  a  pharmacy  survey  for 
prescriptions  written  by  Respondent. 
Over  one  seven-month  period,  the 
investigators  found  that  Respondent  had 
written  at  least  4,801  prescriptions  for 
controlled  substances.  During  the 
criminal  trial,  a  medical  expert  testified 
that  after  reviewing  33  of  Respondent's 
patient  files,  he  concluded  that 
Respondent  had  engaged  in  abusive 
prescription  practices  for  controlled 
substances.  The  doctor  also  testified  that 
the  combinations  of  drugs  prescribed  by 
Respondent,  often  on  a  monthly  basis, 
did  not  constitute  good  medical 
practice.  Because  some  of  the  drugs 
prescribed  contained  the  same  active 
ingredient,  the  doctor  stated  that  there 
would  be  no  therapeutic  reason  for 
prescribing  both.  On  March  24,  1993, 
Respondent  was  acquitted  of  all  counts 
following  a  bench  trial. 

The  DEA  investigator  continued  her 
investigation  despite  Respondent's 
acquittal.  In  November  1993,  the  DEA 
investigator  went  to  a  local  pharmacy 
and  reviewed  all  prescriptions  written 
by  Respondent  between  June  1, 1993, 
and  November  29,  1993.  During  this 
time  period.  Respondent  wrote  2,801 
prescriptions,  2,393  of  which  were  for 
controlled  substances.  At  another  local 
pharmacy,  the  DEA  investigator 
discovered  that  Respondent  had  written 
1.205  prescriptions  between  March  1, 
1993  aod  November  30, 1993.  Of  these 
prescriptions,  988  were  for  controlled 
substances. 

Pursuant  to  21  U.S.C.  823(0  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
or  deny  an  application  for  registration  if 
he  determines  that  the  registration 
would  be  inconsistent  with  the  public 
interest.  Section  823(f)  requires  that  the 
following  factors  be  considered:  (1)  The 
recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority;  (2)  the 
applicant's  experience  in  dispensing,  or 
conducting  research  with  respect  to 


controlled  substances;  (3)  the 
applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing 
of  controlled  substances;  (4)  compliance 
with  apphcable  State,  Federal  or  loral 
laws  relating  to  controlled  substances; 
and  (5)  such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
The  Deputy  Administrator  may  rely 
on  any  one  or  any  combination  of  these 
factors  when  determining  whether  an 
application  should  be  denied  or  a 
registration  revoked.  See  Neveille  H. 
Williams,  D.D.S..  51  FR  17556  (1986); 
Anne  L.  Hendricks.  M.D.,  51  FR  41030 
(1986).  The  administi-ative  law  judge 
correctly  found  that  factors  (1),  (2),  (4), 
and  (5)  were  relevant  to  a  determination 
of  whether  Respondent's  continued 
registration  would  be  in  the  public 
interest. 

Although  the  Board  did  not  revoke 
Respondent's  medical  license,  it  did 
hold  several  hearings  to  address 
Respondent's  indiscriminate  prescribing 
practices.  The  Board  entered  into  a 
Consent  Agreement  with  Respondent, 
an  agreement  with  which  Respondent 
refused  to  comply.  Respondent's 
prescribing  practices  are  clearly  a 
danger  to  both  his  patients  and  the 
public  and  evidence  a  serious  lack  of 
understanding  of  the  possible  abuse  and 
diversion  of  these  powerful  controlled 
substances.  Despite  Respondent's 
acquittal  of  all  criminal  charges,  his 
failure  to  abide  by  the  Board's  Consent 
Agreement  and  his  pattern  of 
prescribing  writhout  conducting  an 
examination  and  in  the  absence  of 
legitimate  medical  need  demonstrate 
that  he  cannot  be  trusted  to  comply  with 
the  laws  relating  to  controlled 
substances.  Finally,  Respondent's 
incriminating  statements  to  the 
undercover  agent  indicate  his 
knowledge  of  the  illegality  of  his  acts. 
Responsent's  conduct  constitutes  a 
grave  and  alarming  threat  to  the  public 
health  and  safety. 

In  his  exceptions  to  the  recommended 
decision  of  the  administrative  law 
judge,  Respondent  argues  that  the 
Government  failed  to  meet  its  burden  of 
proof.  Respondent  claims  that  he  "has 
had  no  problem  with  the  Medical  Board 
since"  the  Consent  Agreement  signed  in 
1982.  In  light  of  the  overwhelming 
evidence  presented  at  the  administrative 
hearing,  the  Board's  failure  to  revoke 
Respondent's  medical  license,  while 
considered  by  the  administrative  law 
judge  and  the  Deputy  Administrator,  is 
inapposite.  The  administrative  law 
judge  found,  and  the  Deputy 
Administrator  agrees,  that  the 
Government  met  its  burden  of  proof 
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with  respect  to  factors  (1),  (2),  (4),  and 
(5)  of  21  U.S.C.  823(f). 

The  Deputy  Administrator  agrees  with 
the  administrative  law  judge  that,  after 
considering  the  applicable  factors 
pursuant  to  21  U.S.C.  823(fl, 
Respondent's  continued  registration 
would  not  be  in  the  public  interest  and 
adopts  his  recommended  decision  in  its 
entirety.  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637).  hereby  orders  that 
Demetrius  Pawlyszyn's  ECA  Certificate 
of  Registration,  AP20333011,  be,  and  it 
hereby  is,  revoke,  and  that  any  pending 
applications  for  registration  be,  ajid  they 
hereby  are.  denied.  This  order  is 
effective  September  14, 1994. 

Dated.  August  8,  1994. 
Stephen  H.  Greene, 
Deputy  Administrator. 
(FR  Doc.  94-19815  Filed  8-12-94;  8:45  ami 
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Importation  of  Controlled  Substances; 
Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  oftitle  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  14.  1994.  Sigma 
Chemical  Company,  3500  Dekalb  Street, 
St.  Louis,  Missouri  63118.  made  written 
request  to  tlie  Drug  Enforcement 
Administration  to  he  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

4-Bromo-2,5- 

1 

dimethoxphenethytemine 

(7392). 

N-Hydroxy-3,4- 

1 

methylenedioxyampheta- 

mine  (7402). 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  vmtten  request  for 
a  hearing  on  such  apphcation  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  J>v  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  br  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  14,  1994. 

"  This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46, 
(September  23.  1975),  all  applicants  for 
registration  to  import  a  basic  class  ot 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Dmg  Enforcement 
Administration  that  the  requirements 
for  .such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a).  and  21 
CFR  1311.42(a).  (h),  (r).  (d),  (e).  and  (0 
are  salisfud. 

Dated;  Augusts.  1994. 
Gene  R.  Haislip, 

Dtputy  Assistant  Administrator.  Office  of 
Diversion  Cnnin-.l.  Drug  Enforcfniciit 
Administration. 

IFR  Do( .  94-r)f!l0  Filpd  8-12-94.  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  EHgibiUty  to  Apply  for  Woriier 
Adlustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  .■\ssistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adju.stment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigation-^ 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  ihe  sulidivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  tfio 
Director.  Office  of  Trade  Adjustmenl 
Assistance,  at  the  address  shown  below, 
not  later  than  August  25,  1994. 

Interested  persons  a.re  invited  to 
submit  WTitten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  Ixilow. 
not  later  than  .August  25, 1994. 

The  petitions  filed  in  this  ca.se  arc 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  .^djtistmeni 
Afsistance,  Employment  and  Training 
Administration.  US,  Department  of 
Labor.  200  Constiluti:in  Avenue,  N.VV.. 
\Vashington.  D.C.  20210. 

Signed  at  Washington.  D  C  t-his  1st  day  of 
.'\iipM'!!.  1904. 

Violet  Thompson, 

Dtpiitv  Dim  tor.  Office  of  Trade  Adjustment 
Assi.^tance. 


Petitioner  (union/workers/firm) 

Gordon  County  Farm  (Wkrs) 

Moore  Business  Forms  f/i/las) 

Chatam     County     of-  Wisconsin 

(Wkrs). 
Heekin  Can,  Inc/Bali  Corp  (Wkts) 

Digital  Equipment  Corp  (Co)  

Williamson-Dickie  Mfg  Co  (Wkrs)  . 

USA  Classic,  Inc  (Wkrs)  

Sanofi  Bio  Industries  (Wkrs) 


Locat'on 


Calhoun,  GA  

Buckhannop.  WV 
Beloit,  Wl  

AugL-sta.  Wl  

Westfiekj,  MA  

Prosperity,  SC  .... 
Stantonvitte,  TN  .. 
Wapato.  WA  


Dote  re- 
ceived 


Date  of  peti- 
iion 


OS/01 '94 
Ce/01'94 

oa/'ci/S4 

08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 


0722/94 

07,22/94 
07/21/94 

07/1 9'94 
07/1 8/S4 
07/20/94 
07,M8/94 
07,'20/94 


Petition  No. 


/■  -t,i-ies  produced 


30.147 
30  148 

30,149 

30.150 
30,151 
30,152 
30,153 
30,154 


Processed  Mcsis. 

Business  Forms, 

Woca  Q.netts  i>ets.  Buffets,  etc. 

Cans, 

Computer  Housings  &  Cat)inefs. 

Men's  Wofkwear. 

Ladies'  &  Children's  Sportswear. 

Apple  Juice  Concentrate. 
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Appendix— Continued 


Petitioner  (union/workers/firm) 


Location 


Date  re- 
ceived 


Date  of  peti- 
tion 


Petition  No. 


Articles  produced 


Ohio  Beef  Corp  (UFCW)  

Kinney  Shoe  Corp  (Wkrs)  

Hoechst  Cetanese  (Co)  

HamfAon  Manufacturing  (Wkrs)  ... 

Eteo  Corp  (IBEW)  

Dynacraft  (Wkrs) 

D.P.  CajaJ's,  Inc  (Wkrs) 

Champion  Products  (Co) 

Bagcraft  Corp  of  Amerk^a  (Wkrs)  . 

American  Press  (The)  (Wkrs) 

Wiedner     Bros.     Well     Service 
(Wkrs). 

Vought  Aircraft  Co  (UAW) 

Vought  Aircraft  Co  (UAW)  

J.  Schoeneman  (ACTWU) 

J.  Schoeneman  (ACTWU) 

J.  Schoeneman  (ACTWU) 

Aiteen,  Inc  (Wkrs)  „ 

Champion  Products  (Co) 


Sandusky,  OH  ... 

Carlisle.  PA 

Somerville,  NJ  ... 
Meadows  of  Dan, 
Huntingdon,  PA  . 

Milpitas.  CA  

El  Paso,  TX  

NonwKh,  NY 

Carteret,  NJ  

Utka.  NY  

Tk)ga,  ND  


VA 


Dallas,  TX  

Dallas,  TX 

Owlngs  Mills,  MD  ... 

Wilmington,  DE 

Chambersburg,  PA 

New  Yori<,  NY 

Slocum,  AL 


08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 

08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 
08/01/94 


07/21/94 
07/21/94 
07/12/94 
07/14/94 
07/19/94 
06/28/94 
07/15/94 
07/22/94 
07/18/94 
07/14/94 
07/13/94 

07/06/94 
07/13/94 
07/15/94 
07/15/94 
07/15/94 
07/15/94 
07/22/94 


30,155 
30,156 
30,157 
30,158 
30.159 
30,160 
30,161 
30,162 
30,163 
30,164 
30,165 

30,166 
30,167 
30,168 
30,169 
30.170 
30,171 
30,172 


Beef,  Kosher  &  Specialty  Cut. 

Office  Support  for  Kinney  Shoe. 

Printing  Plates  &  Chemkals. 

Sportswear  and  Fleecewear. 

Moldings  and  Stampings. 

Lead  Frames  for  Computer  Chips. 

Denim  Jeans,  Skirts  &  Overalls. 

Fleece  Sweatsuits. 

Paperbags. 

All  Types  of  Printed  Materials. 

Oil. 

Aircraft  Parts  &  Assem.  (Sheet  Metal). 
Aircraft  Parts  &  Assem.  (Bond  Shop). 
Men's  Suits,  Coats  &  Slacks. 
Men's  Suits,  Coats  and  Slacks. 
Men's  Suits,  Coats  and  Slacks. 
Ladies'  Sportswear. 
Fleece  Sweatsuits. 


(FR  Doc.  19850  Filed  8-12-94;  8:45  am) 
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Detenninations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibihty  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  July.  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(■".)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detenninations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 


contribute  importantly  to  worker 

separations  at  the  firm. 

TA-W-29,954:  Andre  Fashions.  Passaic. 

NJ 
TA-W-29,876;  Posso  Corp.,  Kenville, 
TX 

In  the  following  cases,  the 
investigption  revealed  that  the  criteria 
for  eligibihty  have  not  been  met  for  the 
reasons  specified. 

TA-W-29.723:  British  Gas  Exploration 
6"  n'oduction.  Inc.,  Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,a99;  Clayton  Williams  Energy, 
Inc.,  San  Antonio,  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,918;  Sharp  Electronics  Corp.. 
Mahawak,  N) 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,998:  Ruth  Hornbcin  Sweaters, 
Inc.  Brooklyn.  NY 

The  investigation  revcalod  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-29.813:  Maxus  Aviation  Co.  of 
Maxus  Energy  Corp.,  Dallas.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.965:  Benicia  Industries,  Inc., 
Betiicia,  CA 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,963:  McCord  Winn  Textron. 
Cookeville,  TN 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-29,976;  Nononsense  Factory 
Outlet,  Inc..  Sevierville.  TN 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,763:  General  Electric  Co.. 
Aircraft  Engine  Div..Dynn,  MA 

U.S.  imports  of  engines  for  aircraft 
thrust  not  exceeding  25  kilonewtons 
decreased  absolutely  in  1993  compared 
with  1992  and  decreased  in  the  latest  12 
month  period  April  through  March 
1993-1994  compared  with  the  same 
period  1992-1993. 

TA-W-29.764;  Koch  Gathering  Systems, 
Inc..  Trenton.  ND 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29, 808;  Smith  System 

Manufacturing  Co..  Princeton,  MN 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,815;  Fisher-Price,  Inc., 
Brownsville,  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
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TA-W-29.740;  Estacada  Lumber  Div., 
RSG  Forest  Products.  Inc., 
Estacada,  OR 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W-30.067;  Washington  Steel  Corp., 
Storeroom  Dept,  Washington,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.722;  Western  Gatheirng  Co 
Austin,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,991;  Gucci  America,  Inc., 
Seattle,  WA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,104;  Index,  The  Design  Firm, 
Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

Afifinnative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-29,898;  Commodore 

Semiconductor  Group,  Norristown 
PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mav  9 
1993.  ' 

TA-W-30,008;  Aircraft  &■  Electronic 
Specialties,  Inc.,  (DBA  AES 
Interconnect),  Indianapolis  (Avon). 
IN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  hine  3 
1993. 

TA-W-29,803;  Adcor  Nicklos  Drilling 
Co,  (Formerly  Adcor  Drilling  Co.), 
Williston,  ND 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  10 
1994. 

TA-W-29,936;  Beaver  Operations.  Inc., 
Chester/Lincoln,  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  25 
1993. 

TA-W-29,914  &  TA-W-29.914A; 

Valdese  Textile,  Inc.  Valdes'e,  NC  &■ 
New  York.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23 
1993. 

TA-W-30,001:  Jencraft  Manufacturing 
Co..  Inc.,  Elsa,  TX 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  5 
1993. 

W-29,941;  Desoto.  Inc..  Stone  Mountain 
GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  23 
1993. 

TA-W-30.077;  Oxford  ofDoHson, 
Oxford  Shiring  Div.,  Dawson,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  20 
1993. 

TA-W-29,959:  Spartan  Undies/ 
Imerman,  Inc.,  Spartanburg.  SC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1 
1993. 

TA-W-29,792;  Allied  Cementing  Co., 
Inc..  Russell,  KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
27,  1993. 

TA-W-29,937;  Burlington  Industries. 

Burlington  Knitted  Fabrics  Div 

Statesville,  NC 
TA-W-29,938:  Burlington  Industries. 

Inc.,  New  York.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  17 
1993.  ' 


which  are  produced  by  the  firm  or 
subdivision. 


Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment  assistance 
hereinafter  called  (NAFTA-TAA)  and  in 
accordance  with  Section  250(a)  Subchapter 
D,  Chapter  2,  Title  II,  of  the  Trade  Act  as 
amended,  the  Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA  issued 
during  the  month  of  July,  1994. 

In  order  for  an  affirmative  determination  to 
be  made  and  a  certification  of  eligibility  to 
apply  for  NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250  of  the 
Trade  Act  must  be  met: 

(1)  that  a  significant  number  or  proportion 
of  the  workers  in  that  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
Workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(A)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(B)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased. 

(c)  That  the  increase  in  imports  contributed 
importantly  to  such  workers'  separations  or 
threat  of  separation  and  to  the  decline  in 
sales  or  production  of  such  firm  of 
subdivision;  or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  furo  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 


Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-000156;  Pyle-National. 
An  Amphenol  Co.  Chicago,  IL 
The  investigation  revealed  that 
criteria  (3)  &  criteria  (4)  were  not  met. 
A  Departmental  survey  was  conducted 
with  firms  to  whom  the  Pyle-National 
submitted  bids  but  did  not  receive 
contracts  revealed  that  the  subject 
contracts  were  awarded  to  domestic 
firms  for  production  in  the  United 
States. 

NAFTA-TAA-00147;  International 
Paper  Container  Div.,  Presque  Isle. 
ME 

The  investigation  revealed  that 
criteria  (3)  &  criterion  (4)  were  not  met. 
There  was  no  shift  in  production 
workers'  firm  to  Mexico  or  Canada.  A 
survey  of  major  domesUc  customers  of 
the  subject  firm  revealed  that  customers 
did  not  import  corrugated  containers 
during  the  relevant  Ume  period. 
NAFTA-TAA-00160:  Philips  Ughting 
Co.,  Philips  Electronics  North 
American,  Washington,  PA 
The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 

NAFTA-TAA-00148:  Champion  Paris. 

Northeast  Div..  Beech  Creek,  PA 

and  Lock  Haven,  PA 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  fi-om  the 
workers'  firm  to  Mexico  or  Canada. 
Layoffs  at  the  subject  plants  in  1994  are 
due  to  a  domestic  consolidation  of 
production  by  Champion  Parts.  The 
Lock  Haven,  PA  plant  is  closing,  &  its 
production  is  being  transferred  to  the 
Beech  Creek  PA  plant.  The  Beech  Creek 
plant's  production  is  being  shifted  to  a 
company  plant  in  Hope,  AR. 

NAFTA-TAA-00149:  Safewav,  Inc 
Walnut  Creek,  CA 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  writhin  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  did  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA-TAA-00159:  McClure 

Manufacturing,  Inc.,  Ellijay,  GA 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met. 
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A  survey  of  the  manufacturer  from 
whom  McClure  received  contract  work 
revealed  that  the  manufacturer  did  not 
import  ladies'  jeans  from  Mexico  or 
Canada.  A  survey  conducted  with 
customers  of  McGlure's  manufacturer 
revealed  that  respondents  did  not 
import  ladies'  jeans  from  Mexico  or 
Canada.  Furthermore,  McClure 
Manufacturing  did  not  shift  its 
production  from  the  subject  plant  to 
Mexico  or  Canada. 

Affirmative  Determinations  NAFTA- 
TAA 

iVone 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  July,  1994. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.VV., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 


Dated:  August  5, 1994. 
Violet  L.  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  94-19849  Filed  8-12-94;  8:45  am) 

BILLING  COOE  4$10-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  A=t")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpc>5n  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  U, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 


or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  25, 1994. 

Interestd  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  25, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  25th  day  of 
July.  1994. 

Violet  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX 

' 

Petitioner  (union/workers/firm) 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition  No. 

Articles  produced 

F.C.I  (Co) 

T.J.  Apparel  Designs,  Inc  (Wkrs)  . 
FMC  Corp  (USWA) 

Freeman,  SD  

Dallas,  TX  

Green  Bay,  Wl 

Niles.  OH  

Azusa,  CA 

Blairsville.  PA ,. ••. 

Atlanta,  GA  ;.... 

Burbank.  CA  (.... 

Denver  CO 

07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 
07/25/94 

07/25/94 
07/25/94 
07/25/94 
07/25/94 

07/25/94 
07/25/94 

07/25/94 

07/25/94 

07/25/94 

07/1 9'94 
07/14/94 
07/11/94 
07/14/94 
07/13/94 
07/15/94 
07/12/94 
05/31/94 
06/21/94 
07/12/94 
07/25/94 
07/11/94 
07/05/94 
04/14/94 

07/10/94 
06/23/94 
07/12/94 
07/12/94 

07/11/94 
07/12/94 

07/12/94 

07/12/94 

07/12/94 

30,124 
30,125 
30,126 
30,127 
30,128 
30,129 
30.130 
30,131 
30,132 
30,133 
30.134 
30.135 
30.136 
30,137 

30,138 
30,139 
30.140 
30,141 

30,142 
30.143 

30,144 

30,145 

30,146 

Orthopedic  Back  Supports. 
Ladies'  Sportswear. 
Bag  Machinery. 
Titanium. 

RMI  TItankjm  Co  (USWA)  

GenCorp-Aerojet  (Wkrs)  

Dietrich  Industries,  Inc  (Wkrs)  

Cluett.  Peabody  &  Co  (Co)  

Coltec  Industries.  Inc  (Wkrs)  

VECO  Drilling.  Inc  (Co)  

Electronic  Systems. 

Steel  Processing. 

Men's  Dress  &  Sport  Shirs,  etc. 

Overhauled  &  Repair  Landing  Gears. 

Oil  and  Gas 

Tunneltoo  Mining  Co  (UMWA) 
Sea  Farm  Washington,  Inc  (W 
R.O.M.  Apparel,  Tnc  (Wkrs)  ... 
Roeder  Kv'^''''' ' -- i»»Mo1  

krs) 
Co 

Uniontown.  PA 

Port  Angeles,  WA  . 

Brooklyn,  NY 

Odessa,  TX 

Steam  Coal. 

Administration. 

Ladies'  Jackets. 

Down  Hole  Hydraulic  Oil  Pumps. 

Diamond  Tool  &  Horseshoe 
(Wkrs). 

Carthage  Shirt  Co  (Wkrs)  

Baxter  Healttware  Corp  (Co)  . 
A.F.  Industries  (Wkrs) 

Duluth.  MN 

Carthage,  TN  

Niles,  IL 

Great  Falls.  SC 

Belton.  SC  

Grand  Rapids  Ml 

» 



Horse  and  Mule  Shoes. 

Mens'  Shirts  &  Ladies  Blouses. 
Surgrcal  Instmnrwnts. 
Window  Drapes. 
Men's  Dress  &  Sports  Shirts. 

Medical  Packaging  Materials. 
Men's  Dress  &  Sport  Shirt,  etc. 

Men's  Dress  &  Sport  Shirt,  etc. 

Men's  Dress  &  Sport  Stwt,  etc. 

Men's  Dress  &  Sport  Shirt,  etc. 

Julius      Simon      Rutfoto, 

(ACTWU). 
Oliver  Products  Co  (Wkrs)  .... 

Inc 

Cluett,    Peatxxjy    &    Co.. 

(Wkrs). 
Cluett,    Peabody    &    Co.. 

(Wkrs). 
Cluett,    Peabody,    &    Co., 

(Wkrs). 
auett,    Peabody    &    Co., 

(Wkrs). 

Inc. 
Inc. 
Inc. 
Inc. 

Alt)ertville,  AL 

Cedartown,  GA 

Enterprise,  AL 

Austell.  GA 

- 

- 

- 

-   .     ^ 
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BILLING  COOC  4510-30-M 


[NAFTA-00111] 

Elf  Atochem  North  America,  Inc. 
IfYdustrial  Chemicals  Division,  Tacoma, 
WA;  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  June  27. 1994,  Region  9  of  the 
International  Chemical  Workers  Union 
(ICWU)  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department's 
Negative  Determination  was  issued  on 
June  20.  1994  and  was  published  in  the 
Federal  Registert)n  June  30, 1994  (59 
FR  33788). 

The  union  claims  that  one  of  Elf 
Atochem  s  major  customers  is  relying 
on  products  which  are  currently  being 
imported  from  Canada- 
Con  cyusjon 

After  careful  review  of  the 
apphcation.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labors  prior  decision.  The  application 
is,  therefore,  granted. 

Signfd  at  Washington,  DC.  this  25th  dav 
of  July  1994. 

Stephen  A..  Wandner, 

Deputy  Director.  Office  of  Legislation  & 
Actuanal  Senices.  Unemplcy-ment  Insurance 
Service. 

IFR  Dor.  04-19851  Filed  8-12-94;  845  am] 

BILLING  CODE  4510-30-M 


[TA-W-29,742] 

Sunnyside  Coal  Company,  Sunnyside, 
UT;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  July  19,  1994,  District  22  of  the 
United  Mine  Workers  of  America 
(UMW)  requested  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  workers  at 
the  subject  finn.  The  Department's 
Negative  Determination  was  issued  on 
June  23, 1994  and  was  published  in  the 
Federal  Register  on  July  19,  1994  (59 
CFR  36792). 

The  union  claims  that  a  major 
customer  of  the  subject  firm  increased 
its  imports  during  the  relevant  period. 


Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC.  this  25;h  dav  of 
July  1994. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  ofLegitlation  t 
Actuarial Seriices,  Lnemphymeni  Ir.furonce 
Service. 

IFR  Doc.  94-19848  Filed  8-12-94:  845  am] 
BILUNG  CODE  4S10-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-052] 

Government-Owned  Inventions 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration, 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 


SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly 
foreign,  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service,  Springfield,  VA 
22161.  Request  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  a\  oid  premature  disclosure. 
DATES:  August  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Aeronautics  and  Space 
Administration,  Harrv  Lupuloff. 
Director  of  Patent  Licensing.  Code  GP. 
Washington,  DC  20546,  Telephone  (202) 
358-2041,  fa.x  (202)  358-4341. 

Patent  Application  07/550,775: 
Pipeline  Synthetic  Aperture  Radar  Data 
Compression  Utilizing  Systolic  Binary 
Tree-Searched  Architecture:  filed  )ulv 
10,  1990. 

Patent  Application  07/552,670: 
Passive  Fetal  Monitoring  Sensor;  filed 
July  16,  1990.. 

Patent  Application  07/555.865: 
Detection  of  .Multiple-Bit  Errors  fi-om 
Single-Inn  Tracks  in  Integrated  Circuits: 
filed  July  23,  1990. 

Patent  Application  07/555.864: 
Method  and  Apparatus  for 
Characterizing  Residual  Stress  in 
Ferromagnetic  Material;  filed  Julv  25, 
1990, 

Patent  Application  07/560,717:  Novel 
Polyimide  Molding  Powder  Coating 


Adhesive  and  Matrix  Resin;  filed  Julv 
31,  1990. 

Patent  Apphcation  07/580,923: 
Natural  Flow  Wing;  filed  July  31,  1990. 

Patent  Application  07/560',926: 
Composite  Thermal  Barrier  Coating; 
filed  July  31,  1990, 

Patent  Application  07/560,924: 
Optical  Joint  Correlator  for  Real-Ti;r,e 
Image  Tracking;  filed  Julv  31,  1990. 

Patent  Application  07/000,000:     - 
Flexible  Thermal  Apparatus  for 
Mounting  of  Thermoelectric  Cooler: 
filed  July  31,  1990. 

Patent  Application  07/560,691: 
Multiple  Symbol  Differential  Detectiu:;: 
filed  July  31,  1990. 

Dated:  August  3,  1994, 
Edward  A.  Franl^le. 

General  Counsel. 

IFR  Doc.  94-19874  Flifd  8-12-94:  8:45  an., 

BILLING  CODE  7S1(M)1-M 


[Notice  94-053] 


Government-Owned  Inventions 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availabilitv  of 
Inventions  for  Licensing. 


SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly 
foreign,  licensmg. 

Copies  of  patent  applications  cited  are 
available  from  the  .National  Technical 
Information  Ser\ice,  Springfield.  \A 
22161.  Request  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disclosure. 
DATE:  August  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Aeronnutics  and  Space 
Administration,  Karry  Lupuloff, 
Director  of  Patent  Licer.sing,  Code  GP. 
Washington,  DC  20546,  Telephone  (2021 
358-2041, fax  (202)  358-4341, 

Patent  Application  07/562,176:  Lone 
Ware  Length  Infrared  Detector;  filed 
August  3,  1990. 

Patent  Application  07  565.090; 
Rotatable  Non-Circular  Forebodv  Flow 
Controller;  filed  .August  10,  1990. 

Patent  Application  07/567,025: 
Polymer/Rivet  Combination  for 
Hydrodynamic  Skin  Friction  Reduction: 
filed  August  14,  1990. 

Patent  Application  07/568,128: 
Preparation  of  Polyimides  from  Bis(\- 
IsoprenyDs  of  Ar\  1  Diamines;  filed 
August  16,  1990. 

Patent  Application  07/568,127: 
Measurement  of  Waves  in  Flows  Across 
a  Surface;  filed  August  16,  1990. 
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Patent  Application  07/568.129: 
Motion  Detection,  Novelty  Filtering,  and 
Target  Using  an  Interferometric 
Technique  with  a  Gas  Conjugate  Mirror: 
filed  August  16, 1990. 

Patent  Application  07/568.130: 
Thermal  Power  Transfer  System  Using 
Applied  Potential  Difference  to  Sustain 
Operating  Pressure  Difference;  filed 
August  16. 1990. 

Patent  Application  07/571,344; 
Control  System  for  Ruling  Blazed, 
Aberration  Corrected  Diffraction 
Gratings;  filed  August  23,  1990. 

Patent  Application  07/571.060:  Active 
Antenna;  filed  August  23. 1990. 

Patent  Application  07/571,058: 
Method  of  Making  Carbide/Fluoride 
Silver  Composites;  filed  August  23, 
1990. 

Patent  AppUcation  07/571.059: 
Method  of  Making  Single  Crystal  Fibers; 
filed  August  23, 1990. 

Patent  Application  07/571,062:  Probe 
Insertion  Apparatus  with  Inflatable  Seal; 
filed  August  23,  1990. 

Patent  Application  07/571,087: 
Method  and  Apparatus  for  Determining 
Return  Stroke  Polarity  of  Distant 
Lighting;  filed  August  23, 1990. 

Patent  Application  07/575,694: 
Method  of  Fabricating  Germanium  and 
Gallium  Arsenide  Devices;  filed  August 
31,  1990. 

Patent  Application  07/575,737: 
Integrated  Launch  and  Emergency 
Vehicle  System;  filed  August  31, 1990. 

Patent  Application  07/575,738:  Imide/ 
Arj'lene  Ether  Copoljoners;  filed  August 
31,  1990. 

Patent  AppUcation  07/575,695:  Water 
Cooled  Static  Pressure  Probe;  filed 
August  31. 1990. 

Patent  Application  07/575,708: 
Hanging  Drop  Crj'stals;  filed  August  31. 
1990. 

Patent  Application  07/575.736: 
Macromolecular  Crystal  Growing 
System;  filed  August  31.  1990. 

Patent  Application  07/575,697: 
Composite  Passive  Damping  Struts  for 
Large  Precision  Structures;  filed  August 
31.  1990. 

Dated:  August  3. 1994. 
Edward  A.  Frankle, 
General  Counsel. 

|FR  Doc.  94-19875  Filed  8-12-94;  8:45  am) 
BILUNG  CODC  781(M)1-M 


[Notice  94-054} 

Government-Owned  Inventions 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 


SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly 
foreign,  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service.  Springfield,  VA 
22161.  Request  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
delptod  from  the  patent  application  sold 
to  avoid  premature  disclosure. 
DATE:  August  15,1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Aeronautics  and  Space 
Administraticn,  Harry  Lupuloff, 
Director  o'  r"  "ent  Licensing,  Code  GP. 
VVashingtOti.  UC  20546,  Telephone  (202) 
358-2041,  fax  (202)  358-4341. 

Patent  Application  07/578.043: 
Method  of  Fabricating  Composite 
Structures;  filed  September  15,  1990. 

Patent  Apphcation  07/584.018:  Dual 
Gage  Balance  System  for  Measuring 
Light  Loads;  filed  September  18. 1990. 

Patent  Application  07/586.369:  High 
Temperature  Fiber  Optic  Microphone; 
filed  September  21.  1990. 

Patent  Application  07/587,880: 
Transducer  Holder  and  Method  of 
Making;  filed  September  25. 1990. 

Patent  Application  07/587,920: 
Lamina  Transducer  Coupler  and 
Method  of  Making;  filed  September  25. 
1990. 

Patent  Application  07/587.921: 
Monolithic  MM-VVave  Phase  Shifter 
Using  Optically  Activated 
Superconducting  Switches;  filed 
September  25. 1990. 

Patent  Application  07/587,890:  Metal 
Etching  Composition;  filed  September 
25.  1990. 

Patent  Application  07/587.922: 
General  Method  of  Pattern  Classification 
Using  the  Two  Domain  Theory;  filed 
September  25. 1990. 

Patent  Application  07/589.571: 
Methyl  Substituted  Polyimides 
Containing  Carbonyl  and  Ether 
Connecting  Croups;  filed  September  28, 
1990. 

Dated:  August  3.  1994. 
Edward  A.  Frankle. 
General  Counsel. 
(FR  Doc.  94-19876  Filed  8-12-94;  8:45  am] 
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[Noti(^  94-055] 

Government-Owned  Inventions 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 


SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly 
foreign,  licensing. 

Copies  of  patent  applications  cited  a^e 
available  from  the  National  Technical 
Information  Ser\'ice,  Springfield,  VA 
22161.  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disclosure. 
DATE:  August  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT" 
National  Aeronautics  and  Space 
Administration,  Harry  Lupuloff, 
Director  of  Patent  Licensing.  Code  GP. 
Washington,  DC  20546,  Telephci.e  t202) 
358-2041,  fax  (202)  358-4341. 

Patent  Application  07/591,645: 
Permanent  Wire  Splicing  by  an 
Explosive  Joining  Process;  filed  October 
2.  1990. 

Patent  Application  07/591,644: 
Apparatus  and  Method  for  Explosive 
Bonding  to  Edge  of  Flyer  Plate;  filed 
October  2. 1990. 

Patent  Application  07/591,643:  Digital 
Data  Registration  and  Differencing 
Compression  System;  filed  October  2, 
1990. 

Patent  Application  07/593,412: 
Ignitability  Test  Method  and  Apparatus; 
filed  October  4, 1990. 

Patent  Apphcation  07/596,139: 
Secondary  Li  Battery  Incorporating  12- 
Crown-  &  Ether;  filed  October  11. 1§90. 

Patent  Application  07/599.601: 
Controlled  Methods  of  Reducing 
Electrophoretic  Mobility  of  Particles, 
Cells,  and  the  Like;  filed  October  18, 
1990. 

Patent  Application  07/601 ,957 : 
Metallic  Seal  for  Thermal  Barrier 
Coating  Systems;  filed  October  23, 1990. 

Patent  AppUcation  07/603,335: 
Selectable  Towline  Spin  Chute  System; 
filed  October  25. 1990.  .    , 

Patent  Application  07/603.055:  Vinyl 
Capped  Addition  Polyimides;  filed 
October  25. 1990. 

Patent  Application  07/603.052:  Dual 
Diaphragm  Tank  With  Telltale  Drain; 
filed  October  25, 1990. 

Patent  Application  07/603,337:  Two 
Fault  Tolerant  Toggle-Hook  Release; 
filed  October  25. 1990. 

Patent  Application  07/596.105:  Laser 
Velocumeter  Foe  Near  Surface 
Measurements;  filed  October  31, 1990. 

Patent  Application  07/606.988:  Water 
Window  Imaging  X-ray  Microscope; 
filed  October  31.  1990. 

Patent  Application  07/596,133:  High 
Gain  ALGaAS/CaAs  Double 
Heterojunction  Darlington 
Phototransistorsior  Optical  Neural 
Networks;  filed  October  31. 1990. 
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Datci  August  3, 1994. 
Edward  A.  Fnmldc, 
General  Couasef. 

(FR  Doc.  94-19878  Filed  »-»2-94:  8:45  amf 
BILUNG  COOK  HM-Ot-M 


[Notice  94-056} 

Government-Owned  Inventions 
AvaHaUe  for  Ucflnstag 

AGBtCY:  National  Aeronautics  and 
Space  Admioistiation. 
ACTION:  Notice  ol  Availability  of 
InvQitioDs  for  licensing. 


SUMMARY:  The  inventions  listed  below 
are  owmed  by  the  U.S.  Govenunent  and 
are  available  for  domestic,  and  possibly 
foreign,  IIceasiBg. 

Copies  oTpatent  ^plications  cited  ate 
available  fixna  the  Nationai  Technical 
Infonnation  Service,  SpringCeki»  VA 
22161.  Request  for  copies  of  patent 
applications  must  inc^de  the  patent 
application  serial  Muaber»QauBs  are 
deleted  from  the-^tant  flppHr^y^f^nn 
sold  to  avoid  pcemature  disclosuta. 
DATES:  August  15,  1994. 

FOR  FURTHER  INFOnMATIOM  CONTACT: 
National  Aeraeaatics  and  Space 
AdministndoB,  Uany  Lofwloff, 
Dinctor  of  PMnit  Ucsasing,  Code  CP. 
Washington.  DC  20546.  Td^bone  {202) 
358-2041,  fax  12B2)35»-I341. 

Patient  Application  07/60a.657: 
Robotic  Tooi  Chasge  Mechanism;  filetf 
November  2. 1990*. 

Patent  Appiication  07/608.494: 
PassiTfe  Laminar  Flow  Ccmtrol  of 
Crossflow  Vorticity;  filed  November  2, 
1990. 

Patent  Application  07/60a,493: 
Method  of  Intercollating  Large 
Quantities  of  Fibrous  Structures;  filed 
November  2, 1990, 

Patent  Application  07/608.452: 
Stereosocipic  Camera  and  Viewing 
System  with  llndistorted  Depth 
Presentation  Reduced  or;  filed 
November  2. 1990. 

Patent  Apphcation  07/611,214:  Real- 
Time  Data  Compression  of  Broadcast 
Video  Signals;  filed  November  9. 1990. 

Patent  Application  07/610.883: 
Method  of  Making  Contamination-Free 
Ceramic  Bodies;  filed  November  9, 
1990. 

Patent  Appiication  07/610,879:  High 
Temperattrre,  Flexible,  Piber-Prefbrm 
Seah  filed  November  9, 1990. 

Patent  Application  07/613,183: 
Cryogenic  Shutter;  filed  November  15, 
1990. 

Patent  Application  07/61 3,046c 
Cootinaoua  Fiber  Tbermopbstic 
Prepreg;  filed  November  15, 1990. 


Patent  AppHcation  07/615,733:  Non- 
Contacting  Velocity  Measurement 
System;  filed  November  19,  1990. 

Patent  Application  07/615,668: 
Obstacle  Avoidance  for  Redundant 
Robots  Using  Configuration  Control; 
filed  November  19, 1990. 

Patent  Application  07/617,316: 
Insoluble  Low  Dielectric  Polyimides; 
filed  November  23, 1990. 

Patent  Apphcation  07/Cl 7,752:  High 
Temperature  Flexible  Pressure  Actuated 
Brush  Seah  fried  November  25^  1990. 

Patent  Application  07/618.854: 
Improved  Sprayable  Lightweight 
Ablative  Coating;  filed  November  28, 
1990. 

Dated:  August  3, 1994. 
Edward  A.  Franlde, 
General  Ccutnsel. 

IFR  Doc.  94-19879  Filed  8-12-94;  8:45  ami 
BiLUNft  eoee  wM.«t-it 


NATIONAL  SOENCJE  FOUNDATION 

Special  Fmphasis  Padal  in 
Geoedences;  Notf  c*  of  Mee«ng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  ffub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Saam  Sptaal  Emphnia  Ptact  In 
Geoscieneea 

Dote  and  Time:  August  31. 1994;  8;  30  AM 
to  S:  00  PM 

Place:  Room  118,  St  Jemea  Hwtd,  95©  24th 
St.  NW.,  WashiagtOQ.  DC  20037 

Type  ofMeetiag-.  Closed 

Contact  Person:  Dr.  Joan  R.  Mitdiell,  OCE 
Room  725,  National  Science  Foundation. 
4201  Wilson  Blvd..  Arlington.  VA  2Z230. 
Telephone:  (703)  306-1580. 

Purpose  of  Meeting:  Tu  provide  advice  and 
recommendations  concerning  prcposhls 
submitted  to  NSF  for  financial  hupp<jrt. 

Agenda:  To  review  and  evaluate  Marine/ 
Estuarine  Aqireculture  .SBtR  proposals  bs  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  Ixiing 
reviewed  include  infurmahon  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  informafron 
concerning  individuals  associated  with  the 
proposals.  These  .-natters  .ire  exempt  under  5 
U.S.C  552b{c),  (4)  and  {♦>>of  the  (K>v«'nimw)t 
in  the  Sunshine  Act. 

Dated:  August  10.  1994, 
M.  Rebecca  WiiilJer. 
(Jommittee  Management  Officer. 
IFR  Doc.  94-19917  Pited  «-12-94;  »:  45  am| 
BILIJMS  COBC  JWft-Ot-W 


NUCLEAR  REGtiLATORY 
COMMISSION 

[Doctat  No.  7a-n  (S»-3U)] 

Sacrameato  Municipal  Utility  Dtstrtct 
Notice  of  hisuanca  of  EaviramBantai 
Asseasment  and  Finding  of  No 
Significant  Impact  for  the  Independaai 
Spent  Fuel  Stoiage  InstaUaUon  at  tbe 
Rancbo  Seco  Nuclear  Geaccalina 
St^don  ^ 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
consideriag  issuance  of  a  materiak 
license  under  the  requirements  of  Titk 
JO  of  the  Code  of  Federal  Begulations, 
Part  72  flO  CFR  Part  72),  to  Sacramento 
Municipal  Utility  District  (SMUD  or  ibe 
Applicant),  authorizing  receipt  and 
storage  of  spent  fuel  in  an  independent 
spent  fuel  storage  installation  (ISFSH 
located  onsite  at  its  Ranc^  Seco 
Nuclear  Generating  Station  (RSNGS) 
near  Sacramento  Cahfomia.  The 
Comfnission's  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Division  of 
Industrial  and  Medical  Nucfear  Safety, 
has  completed  its  anvironmental  review 
in  support  of  the  issuance  of  a  materials 
license.  The  "Environmental 
Assessment  CEA  J  Related  to  the 
Construction  and  Operation  of  the 
Rancho  Seco  Nuclear  Generating  Station 
Independent  Spent  Fuel  Storage 
Installation"  have  been  issued  ia 
accordance  with  10  CFR  Part  51. 

DesoriiitiaB  ef  the  Propoccrf  Actioa 

The  proposed  licensing  action  would 
authorize  the  applicant  to  construct  and 
operate  a  dry  storage  ISFSL  The 
function  of  the  ISFSI  is  to  provide 
interim  storage  of  493  spent  fuel 
assembhes  which  were  irradiated  a 
Rancho  Seco  during  its  operation  and 
are  currently  stored  in  the  spent  fuel 
pool.  Tyt-enty-four  fuel  assemblies  are 
stored  in  an  inert  atmosphere  inside 
tach  stainless  steel  canister  which 
provides  confinement,  shielding, 
criticality  control,  and  heat  removal. 
Spent  fuel  loading  and  canister 
preparation  take  place  within  the 
RSNGS  fuel  handling  building.  The 
canister  is  then  moved  to  the  onsite 
ISFSI  inside  a  10  CFR  Part  71  certified 
shipping  cask  where  the  canLster  is  then 
placed  inside  a  module  (HSM),  which 
provides  additional  shieldii^.  Tlie 
license  for  an  ISFSI  under  10  CFR  Part 
72  is  issued  far  20  years,  but  the 
licensee  taay  apply  to  the  commission 
to  renew  the  license,  if  necessary,  prior 
to  its  expiration. 

Need  for  the  PropoaeU  Action 

Ranrfio  Seco  Nuclear  Generating 
Station  has  ceased  operation  as  the 
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result  of  a  public  referendum  of  SMUD 
voters  on  June  6, 1989.  The  reactor  has 
been  permanently  defueled.  The  spent 
nuclear  fuel  will  be  stored  at  an  ISFSI, 
in  a  transportable  storage  system.  SMUD 
plans  to  discontinue  use  of  the  Ranch 
Seco  spent  fuel  pool  as  it  proceeds  to 
place  Rancho  Seco  in  the  Hardened- 
SAFSTOR  phase  of  decommissioning. 
The  applicant  intends  to  operate  the 
Rancho  Seco  ISFSI  imtil  acceptance  of 
the  spent  nuclear  fuel  by  Department  of 
Energy  (DOE),  which  is  responsible  for 
its  permanent  disposal. 

Environmental  Impacts  of  the  Proposed 
Action 

Construction  of  the  ISFSI  will  affect 
approximately  .8  ha  (2  acres)  of  the  1003 
ha  (2480  acre)  Rancho  Seco  Nuclear 
Generating  Station  site  area.  The 
potential  for  fugitive  dust,  erosion  and 
noise  impacts,  typical  of  the  planned 
construction  activities,  can  be 
controlled  to  insignificant  levels  with 
good  construction  practices.  The  only 
resources  conunitted  irretri  avably  are 
the  concrete  and  other  construction 
materials  used  in  the  21  ISFSI  HSM's 
and  the  foundation  pad.  The 
radiological  impacts  from  liquid  and 
gaseous  effluents  arising  from  cask 
loading  and  preparation  fall  within  the 
scope  of  impacts  evaluated  for  licensed 
reactor  operations  and  have  been  found 
to  be  acceptable.  There  impacts 
controlled  by  the  existing  RSNGS 
Reactor  Technical  Specifications.  The 
primary  exposure  pathway  associated 
with  the  ISFSI  operation  is  direct 
irradiation  of  nearby  residents  and  site 
workers.  The  dose  commitment  to  the 
nearest  resident  is  less  than  1  mrem/yr 
and  when  added  to  that  from  RSNGS 
operations  is  well  within  the  250  piSv/ 
yr  (25  mrem/yr)  requirement  of  10  CFR 
72.104.  The  collective  dose  commitment 
to  residents  within  two  miles  of  the 
ISFSI  is  .00078  person- Sv  (.0078  person- 
mrem/yr).  Table  9.4  of  NCRP  Report  No. 
94  [Ref.  11]  shows  the  means  exposure 
to  an  individual  living  in  the  United 
States  from  the  natural  background 
radiation  to  be  about  3mSv/yr  (300 
mrem/yr).  Compared  to  the  natural 
background  dose,  the  potential 
contribution  of  the  ISFSI  is  only  a  small 
fraction  of  the  total  exposure  a  member 
of  the  general  public  will  receive.  As 
shown  in  [REF.l  Table  7.3]  the 
occupational  dose  to  site  workers  due  to 
construction  and  operations  is 
conservatively  estimated  at  14  person- 
mSv  (1400  Person-mrem).  This  figure  is 
a  small  fraction  of  the  total  occupational 
dose  commitment  at  the  RSNGS.  As 
shown  in  the  Environmental 
Assessment  the  radiological  impacts 
due  to  accidents  at  the  RSNGS  ISFSI 


were  conservatively  estimated  at  1.29 
mSv  (0.129  rem)  which  is  only  a  small 
fraction  of  the  5  rem  criteria  specified  in 
10  CFR  72.106(b)  and  by  the  U.S. 
Environmental  Protection  Agency's 
protective  action  guides.  Therefore,  no 
significant  non-radiological  impacts  are 
expected  from  ISFSI  operations. 

Generic  Determination 

The  Commission  has  made  the  certain 
generic  determinations  set  forth  in  10 
CFR  61.23(a)  that  spent  fuel  can  be 
safely  stored,  without  significant 
environmental  impacts,  for  at  least  30 
years  beyond  the  licensed  life  for 
operation  of  the  reactor,  at  an  onsite 
ISFSI.  and  tJiat  at  least  one  permanent 
disposal  facility  will  be  available  within 
the  first  quarter  of  the  21st  century. 
Accordingly  as  set  forth  in  10  CFR  Part 
51fb),  no  discussion  is  required  on  any 
environmental  impact  of  spent  fuel 
storage  in  an  onsite  ISFSI  for  the  period 
following  the  term  of  the  initial  ISFSI 
license. 

Alternatives  to  the  Proposed  Action 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel,"  NUREG-0575,  found  that 
ISFSIs  represent  a  major  means  of 
interim  storage  at  a  reactor  site.  While 
the  environmental  impacts  of  the  dry 
storage  ISFSI  option  were  not 
specifically  addressed  in  the  FGEIS 
(storage  of  light-water-cooled  power 
reactor  spent  fuel  in  a  water  pool  was, 
specifically  addressed),  the  use  of 
alternative  dry  passive  storage 
techniques  for  aged  fuel  appeared  to  be 
equally  feasible  and  environmentally 
acceptable,  although  environmental 
impacts  need  to  be  considered  on  a  site- 
specific  basis.  Because  of  uncertainties 
in  the  timing  of  fuel  acceptance  for 
Federal  storage  and  disposal  under  the 
Nuclear  Waste  Policy  Act,  most  utilities 
are  expected  to  face  spent  fuel  storage 
shortfalls  and  are  expected  to  be 
unwilling  to  reduce  their  own  storage 
capacity  in  order  to  provide  spent  fuel 
storage  for  SMUD. 

Several  alternatives  wore  discussed  in 
the  EA.  but  none  were  more  protective 
of  the  environment  or  sufficiently  met 
the  spent  fuel  storage  requirements  for 
the  RSNGS.  Because  the  Commission 
has  concluded  there  are  no  significant 
'environmental  impacts  associated  with 
the  proposed  action,  any  alternative  of 
equal  or  greater  environmental  impact 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

The  only  resources  committed 
irretrievably  and  not  previously 
cons  dered  in  environmental  documents 


relating  to  the  RSNGS  are  the  steel, 
concrete,  and  other  construction 
materials  used  in  the  foundation, 
canisters,  and  modules. 

Agenceis  and  Persons  Contacted 

No  outside  agencies  were  contacted  in 
developing  this  assessment. 

Finding  of  No  Significant  Impact 

In  summary,  the  ISFSI  is  located  in  a 
small  area  within  the  confines  of  the 
RSNGS  owner-controlled  area  and  will 
require  only  a  minor  commitment  of 
land  resources.  The  proposed  action 
will  cause  no  release  of  effluents,  and 
there  will  be  no  significant  increases  in 
individual  and  collective  radiation 
doses  to  either  the  public  or  onsite 
workers.  Potential  offsite  impacts  from  a 
postulated  worst-case  credible  accident 
are  a  small  fraction  of  the  regulatory 
limits  of  10  CFR  72.106,  and  are  well 
below  the  U.S.  Environmental 
Protection  Agency's  Protective  Action 
Guides.  Therefore,  the  proposed  action 
will  not  significantly  affect  the  quality 
of  the  human  environment. 
Accordingly^  pursuant  to  the 
requirements  of  10  CFR  51,31  and  10 
CFR  51.32,  the  Commission  Ijas 
determined  that  a  finding  of  no 
significant  impact  is  appropriate  "and 
that  an  environmental  impact  statement 
(EIS)  need  not  be  prepared  for  the 
issuance  of  a  materials  license  for  the 
RSNGS  ISFSI. 

The  EA  for  the  proposed  action,  on 
which  this  Finding  of  No  Significant 
Impact  is  based,  relied  upon  several 
other  environmental  documents,  with 
independent  assessment  of  data, 
analyses,  and  results.  The  following 
documents  were  utilized: 

1.  Sacramento  Municipal  Utility  District, 
"Runcho  Seco  Independent  Spent  Fuel 
Storage  Installation  License  Application 
and  Safety  Analysis  Report,"  Docket  No. 
72-11.  October  1991. 

2  Sacramento  Municipal  Utility  District, 
"Rancho  Seco  Independent  Spent  Fuel 
Storai;e  Instaltation  Environmental 
Report.  Revision  1,"  0ocket  No.  72-11, 
June  1993. 

3.  Pad.*ic  Nuclear  Fuel-Services  (now 

VTCT}L'\),""Safety  Analysis  Report  for 
the  Standardized'NUHOMS  Horizontal 
Modular  Storage  System  for  Irradiated 
Nuclear  Fuel,".  Re\usion  2,  May  1992.' 

4.  U.S.  Nuclear  Regulatory  Commission, 

"Final  Generic  Environmental  Impact 
Statement  on  Handling  and  Storage  of. 
Spent  Light  Water  Power  Reactor  Fuel."  . 
NUREG-0575,  August  1979. 

5.  Sacramento  Municipal  Utility  District. 

"Response  to  Request  for  Additional 
Information  Regarding  the  Rancho  Seco 
Independent  Spent  Fuel  Storage 
Installation  Environmental  Report."  June 
1992. 


6.  Sacramento  Municipal  UtiUty  District. 

"Response  to  Request  for  Additional 
farfotmatisD  Regarding  Revtsioa  1  to  the 
Rancbo  Sec&  hidepeiident  Spent  Fuel 
Storage  Installation  EnviroBmental 
Report,"  December  1993. 

7.  Sacraroento  Municipal  Utility  Distrii  t, 

"Final  Environmental  Statement  Related 
to  the  Opeiation  of  Ranch  Seco  Nuclear 
Generating  Station  Unit  1,"  Docket  No. 
50-312,  March  1973. 

8.  Sacramento  Municipal  UtiKty  District, 

"Rancho  Seco  Facility  Defueled  Safery 
Analysis  Report,"  Docket  N«nifcer  SC- 
SI 2,  September  1992. 

9.  Sacramento  Municipal  UtiKty  Distrirt, 

"Rancho  Seco  Nuclear  Cenerating 
Station-Updated  Safety  Analysis 
Report,"  Docket  Number  50-312. 
_  10.  American  Naiional  Standards  Institutt/ 
American  Nuclear  Society,  "Design 
Criteria  for  an  Independent  Spent  Fuel 
Storage  Installation  (Dry  Storage  Tvpe)  " 
ANSI/ANS-57.9,  1984. 
11.  National  Council  on  Radiation  Protection 
(NCivP)  Report  Nimiber  94,  Exposure  of 
the  Population  of  the  United  Stales  and 
Canada  from  Natural  Background 
Radiation,  issued  December  30. 1987. 

The  EA  and  other  documents  related 
to  this  proposed  action  are  available  for 
public  inspection,  and  for  copying  for  a 
fee,  at  the  NRC  Pubhc  Document  Room, 
the  Gebnan  BuiWing,  2120  L  Street, 
NW..  Washington.  DC,  and  at  the  Local 
Public  Document  Room  located  at  the 
Central  Library,  Government 
Documents.  828 1  Street.  Sacramento, 
California  95814. 

Dated  at  Rockville.  Mainland,  this  5th  day 
of  August,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Charles  J.  Haughney, 

Chief,  Storage  and  Transport  Svstem.s  Branch. 
Division  oflndastria]  and  hiedical  Nbrlear 
Safety,  Office  of  Nuclear  Moteriai  Safety  and 
Safeguards. 

IFR  Doc.  94-19902  Filed  8-12-94,  8:45  am") 
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[Docket  Ho.  50-335] 

South  Carolina  Electric  &  Gas  Co., 
SoiithCarolina  Public  Service 
Authority,  VSrgil  C.  Summer  Nuclear 
Station,  Unit  No.  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  RefjuJatory 
Commission  (Llie  Comniission)  is 
considering  issuance  of  an  amendinynt 
to  Facility  Operating  License  No.  NPF- 
12  issued  to  South  Carolina  Electric  & 
Gas  Company  (the  licensee)  for 
operation  of  the  Virgil  C.  Summer 
Nuclear  Station.  Unit  No.  1.  located  in 
Fairfield  County.  South  Carolina. 


Environmental  Aaaessmeat 

Identifkation  of  Proposed  Action 

The  proposed  amendment  would 
include  provisions  in  Technical 
Specifications  fTS)  •V4.9.12.  Spent  Fuel 
Assembly  Storage;  5.3.  Reactor  Core; 
and  5.6.  Fuel  Storage;  that  would  allow 
for  the  use  and  subsequent  storage  of 
fuel  with  an  rnitial  enricbment  to  5.0 
weight  percent  (w/o)  Uranium-235  (U- 
235)  and  with  a  final  bumup  of  up  to 
48,000  megawatt  days  per  metric  ton 
uranium  (MWD/NfTU).  The  proposed 
action  is  in  accordance  with  the 
hcensee's  application  for  amendment 
dated  December  13,  1993,  as 
supplemented  February  2,  1994,  and 
March  11,  1994. 

The  Need  for  the  Propoi,ed  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher  fuel 
eHrichment  and  extended  irradiation  to 
allow  for  longer  fuel  cycles. 

Envfronmentol  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  use  of  fuel  enriched  to  a  nominal 
5.0  w/o  U-235.  The  safety 
considerations  associated  with  reactor 
operation  with  higher  enrich.ment  and 
extended  irradiation  have  been 
evaluated  by  the  staff.  The  staff  has 
concluded  that  such  changes  would  not 
adversely  affect  plant  safety  The 
proposed  changes  have  no  adverse  effect 
on  the  probability  of  any  accident.  The 
higher  enrichment  with  fuel  bumup  to 
48000  MWD/MTU  may  slightly  change 
the  mix  of  fission  products  that  might  be 
released  in  the  event  of  a  serious 
accident  bat  such  small  changes  would 
not  signiGcanlly  affex;t  liie  consequences 
of  serious  accidents.  No  changes  are 
being  made  in  the  tvpes  or  dinounts  of 
any  radiological  efn-.ient  that  may  be 
released  off  site.  There  is  no  significant 
increa»-p  in  tho  allowable  in«{ividual  or 
cumaidf  ve  occupational  radiation 
exposL.rp 

VVith  regard  to  poti'nriai  nou- 
radioIogicoJ  inip,i,:;s  of  .-^artor  oppraMon 
with  hifiher  enrichmeiit  dnd  extended 
irradiation,  the  proposed  changes  to  the 
TS  involve  systemi  Iccar-d  ivithin  the 
rostrictt'd  arsa  as  defined  i:i  10  C;FR  i^art 
20.  Thev  do  not  afTect  non-ri-liologirai 
plant  effluent  aiid  have  no  utlior 
environinental  impart. 

The  potential  environmrntai  impacts 
of  transportation  of  more  highly 
enriched  and  more  highly  i.-radidted 
fuel  were  pubhshed  and  di.scussed  in 
tlie  staff  assessment  entitled  'NRC 
Assessment  of  the  Environmental 


Effects  irf  Transportation  Result!  ng  from 
Extended  Fuel  Enrichment  and 
Irradiation,"  dated  July  7. 1968.  and 
published  in  the  Federal  Register  ua 
August  11. 1988  (S3  FR  30355)  in 
connection  with  the  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1. 
Environmental  Assesszn^t  and  Finding 
of  No  Significant  Impact.  As  indicated 
therein,  the  environmental  cost 
contribution  of  the  proposed  increas*?  in 
the  fuel  enrichment  and  irradiation 
limits  is  either  unchanged  or  less  than 
that  given  in  Table  S-4  of  10  CJ"R 
51.52(c).  These  findmgs  are  appliciibie 
to  this  amendment  for  Virgil  C  Summer 
Nuclear  Station,  Unit  No.  1.  The 
Commission  has  concltKted,  tkenjfore, 
that  there  are  no  significant  radiological 
or  nonradiological  en\'ironmental 
impacts  associated  with  the  proposed 
amentteseat. 

Alternatjx'e  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  from  the  proposed 
action,  any  other  alternative  would  have 
equal  or  greater  enviromnental  impacts 
and  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impact  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  tlie  u«e 
of  any  resources  not  previously 
considered  in  the  Final  EnvironmeiUal 
Statement  related  to  operation  of  the 
Virgil  C.  Sununer  Nuclear  Station.  Unit 
No.  1. 

Agencies  and  Persons  Consulted 

The  NRC  slr.ff  p'vievved  the  licensee's 
request  and  did  not  consult  othrr 
agencies  or  persons. 

Finding  of  \o  Significant  Impact 

The  Commission  has  detormined  col 
to  prepare  an  environmental  i.T.pact 
state::ientfor  the  prnposeJ  a:r.endmt>nt. 
Basod  on  the  foreg.^.^g  envircnme.Ttai 
a'-s.'S!,nient.  we  co-iclLide  that  the 
proposed  a;.tion  vyili  not  have  a 
significant  effect  on  ihe  quality  of  the 
human  environn>-'nt. 

For  further  details  on  Lhis  action,  sec 
the  appliratior  for  aniendment  ddted 
Dc?c(?mber  13.  19*J3.  as  siipplemrnted 
Fvbruar\-  2. 19S4.  and  Ma.^^.h  11.  1994. 
v\luch  are  available  *(;.••  public 
inspection  at  the  Com.n.,ssion"s  Public 
Document  Room.  2120  L  Strct't.  N.VV.. 
Washington.  D.C.  and  at  iht  Fairfield 
County  Librarv ,  Garden  &  Washington 
Stretits,  Winnsboro.  S.C,  29180. 
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Dated  at  Rockville.  Maryland,  this  9th  day 
of  August,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  D.  Milano, 

Acting  Director,  Project  Directorate  II-l, 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulations. 
|FR  Doc.  94-19899  Filed  8-12-94;  8:45  am] 
BILUNG  CODE  7S90-0t-M 


[Docket  Nos.  50-445  and  50-446] 

TU  Electric  Co.,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-87 
and  NPF-89,  issued  to  Texas  Utilities 
Electric  Company,  et  al.,  (the  licensee) 
for  the  Comanche  Peak  Steam  Electric 
Station  (CPSES),  Units  1  and  2  located 
in  Somervell  Coimty,  Texas. 

Environmental  Assessment 

Identification  of  Proposed  Action: 

By  letter  dated  April  22, 1994,  the 
licensee  proposed  to  change  the 
technical  speciHcations  (TS)  to  allow  an 
increase  in  fuel  enrichment  (Uranium- 
235)  to  5.0  weight  percent.  The  present 
TS  permit  a  maximum  enrichment  of 
4.3  weight  percent. 

The  Need  for  Proposed  Action: 

The  licensee  intends,  in  the  future,  to 
use  the  more  highly  enriched  fuel  to 
operate  with  18-month  fuel  cycles. 
Currently,  TS  5.3.1  limits  the  storage 
and  use  of  fuel  to  an  enrichment  of  4.3 
weight  percent.  Thus,  the  change  to  the 
TS  was  requested. 

Environmental  Impact  of  the  Proposed 
Action: 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
TS  and  concludes  that  storage  and  use 
of  fuel  enriched  with  U-235  up  to  5.0 
weight  percent  at  the  CPSES,  Units  1 
and  2,  is  acceptable.  The  safety 
considerations  associated  with  higher 
enrichments  have  been  evaluated  by  the 
NRC  staff  and  the  staff  has  concluded 
that  such  changes  would  not  adversely 
affect  plant  safety.  The  proposed 
changes  have  no  adverse  effect  on  the 
probability  of  any  accident.  There  will 
be  no  change  to  authorized  power  level. 
There  is  no  change  to  the  allowable  fuel 
bumup  (60.000  MWD/MTU)  already 
approved  for  CPSES,  Units  1  and  2.  As 
a  result,  there  is  no  significant  increase 
in  individual  or  cumulative  radiation 
exposure. 


The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  and  extended 
irradiation  are  discussed  in  the  staff 
assessment  entitled,  "NRC  Assessment 
of  the  Environmental  Effects  of 
Transportation  Resulting  from  Extended 
Fuel  Enrichment  and  Irradiation."  This 
assessment  was  published  in  the 
Federal  Register  on  August  11, 1988, 
(53  FR  30355)  as  corrected  on  August 
24,  1988,  (53  FR  32322)  in  connection 
with  the  Shearon  Harris  Nuclear  Power 
Plant,  Unit  1:  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact.  As  indicated  therein, 
the  environmental  cost  contribution  of 
an  increase  in  fuel  enrichment  of  up  to 
5.0  weight  percent  U-235  and 
irradiation  limits  of  up  to  60,000  MVVD/ 
MTU  are  either  unchanged,  or  may  in 
fact  be  reduced  from  those  summarized 
in  Table  S-4  ,is  set  forth  in  10  CFR 
51.52(c).  Th(j:.e  findings  are  applicable 
to  the  proposed  amendments  for  CPSES, 
Units  1  and  2.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
changes  involve  systems  located  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  It  does  not  aTfect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

Alternative  to  the  Proposed  Action: 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  The 
staff  considered  denial  of  the  proposed 
action;  however,  this  would  not  reduce 
environmental  impact  of  plant  operation 
and  would  result  in  .^educed  operational 
flexibility.  The  environmental  impacts 
of  the  proposed  action  and  the 
alternative  action  are  similar. 

Alternative  Use  of  Resources: 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Envirorunental 
Statement  for  the  CPSES,  Units  1  and  2, 
dated  September  1981  (NUREG  0775) 
and  Supplement  dated  October  1989. 


Agencies  and  Persons  Consulted: 

The  NRC  staff  reviewed  the  licensee's 
request.  The  staff  consulted  with  the 
State  of  Texas  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact: 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  license 
amendments  dated  April  22, 1994. 
Copies  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Local  Public 
Document  Room  located  at  the 
University  of  Texas  at  the  Arlington 
Librarj',  Government  Publications/ - 
Maps,  701  South  Cooper,  P.O.  Box 
19497,  Arlington,  Texas  76019. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Beckner, 
Director,  Project  Directorate  IV-l, 
Division  of  Reactor  Projects  III/IV, 
Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  94-19903  Filed  8-12-94:  8:45  am] 
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Workshop  on  Integrated  Safety 
Analysis  for  Nuclear  Fuel  Cycle 
Facilities 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Meeting  notice. 


SUMMARY:  The  Nuclear  Regulatory    - 
Commission  (NRC)  will  hold  a 
workshop  to  present  a  draft  guidance   , 
document  on  Integrated  Safety  Analysis 
(ISA)  of  nuclear  fuel  cycle  facilities  and 
to  obtain  information  from  licensees, 
license  applicants,  and  other  interested 
parties  relevant  to  the  development  of 
this  document.  This  document  will 
provide  guidance  to  licensees  and 
license  applicants  on  methods  of 
performing  an  ISA.  This  workshop  is 
open  to  the  public,  and  all  interested 
parties  may  attend.  (A  workshop  on  the 
plan  for  this  document  was  previously 
held  on  August  27, 1993.) 

The  draft  document  is  available  for 
review  prior  to  this  scheduled 


workshop.  Interested  parties  are 
encouraged  to  review  the  document  and 
to  submit  their  written  comments  to  the 
NRC  so  they  are  received  no  later  than 
September  6, 1994.  Copies  of  the  ISA 
document  can  be  obtained  from  the 
NRC's  Public  Document  Room  2120,  L 
Street,  NW,  Washington.  D.C.  20037; 
Phone:  202-634-3273;  FAX:  301-634- 
3343.  Written  comments  should  be 
submitted  to  Joan  Higdon,  Mail  Stop  T- 
8-A-33,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555; 
FAX:  301-415-5390;  INTERNET: 
JXH1@NRC.GOV. 

DATE:  September  21,  1994,  from  8:30 
a.m.  to  5:00  p.m. 

ADDRESS:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  FUnt  North, 
Auditorium,  11545  Rockville  Pike, 
Rockville,  Maryland.  (Note:  The  NRC  is 
accessible  to  the  White  Flint  Metro 
Station;  visitor  parking  in  and  around 
the  NRC  building  is  limited.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Joan  Higdon,  Mail  Stop  T-8-A-33,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Phone:  301- 
415-8082;  FAX:  301-415-5390; 
INTERNET:  JXHl@NRC.GOV. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
is  currently  reviewing  its  regulations  on 
Domestic  Licensing  of  Special  Nuclear 
Material  (10  CFR  Part  70)  and 
supporting  guidance.  This  review  is  the 
result  of  the  findings  and 
recommendations  of  the  agency's 
Materials  Regulatory  Review  Task  Force 
and  the  Regulatory  Impact  Survey  for 
Fuel  Cycle  and  Materials  Licensees.  The 
purpose  of  the  task  force  and  the  survey 
team  was  to  evaluate  the  agency's 
licensing  and  oversight  programs  for 
fuel  cycle  and  major  materials  plants, 
identify  weaknesses,  and  recommend 
improvements.  The  task  force's  review 
and  findings  are  contained  in  NUREG- 
1324,  "Proposed  Method  for  Regulating 
Major  Materials  Licensees,"  dated 
February  1992. 

One  of  the  recommendations  of  the 
task  force  was  that  the  regulations  be. 
revised"*  *  •  to  require  that  a  hazards 
analysis  be  performed  for  each  system 
and  component  within  each  process  that 
contains  radioactive  material  or  that 
serves  as  a  barrier  to  the  release  of 
radioactive  material  to  an  unauthorized 
location."  Therefore,  under, 
consideration  by  the  staff  is  a 
requirement  for  Part  70  fuel  cycle 
licensees  or  license  appUcants  to 
perform  an  ISA  and  to  include  this 
information  in  a  safety  program 
description  as  part  of  their  initial 
license  application  or  license  renewal. 
This  information  would  also  be  required 
with  a  license  amendment. 
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In  performing  an  ISA,  the  analyst 
Hcensee  will  analyze  the  plant  systems, 
subsystems,  processes,  and  procedures; 
identify  hazards  and  potential  accidents 
that  may  affect  radiological  safety; 
consider  the  consequences  of  accidents; 
and  identify  controls  to  prevent  such 
accidents  or  to  mitigate  their 
consequences.  The  final  result  will  be 
an  integrated  evaluation  of  the  safety  of 
operation  of  the  facility  as  a  whole.  An 
ISA  will  thus  enable  the  licensee  or 
license  apphcant  to  identify  safety 
vuhaerabilities  so  appropriate  protective 
measures  can  be  developed  and  will 
provide  a  basis  for  judging  the  safety  of 
changes  to  process  operations.  The  NRC 
inspectors  will  focus  on  those  plant 
systems,  subsystems,  processes,  and 
procedures  are  relied  upon  for  safety. 
Accordingly,  a  document  has  been 
developed,  concurrent  with  the 
development  of  the  revised  10  CFR  Part 
70,  that  could  be  of  guidance  to  fuel 
cycle  licensees  or  hcense  applicants  in 
performing  an  ISA.  This  workshop  will 
also  provide  an  opportunity  for  an 
exchange  of  information  among  fuel 
cycle  licensees,  license  applicants,  and 
the  NRC  staff  on  the  draft  document. 
Other  interested  parties  will  also  have 
opportunities  to  participate  in  this 
information  exchange. 

Agenda  items  for  this  workshop  will 
inchide  NRC  staff  presentation  and 
discussion  of  the  draft  guidance 
docimient  and  of  the  vso-itten  comments 
received  and  NRC's  resolution  of  these 
comments.  The  workshop  will  also 
include  an  information  exchange 
between  NRC  staff  and  interested  parties 
on  the  draft  document  and  any  other 
ISA-related  topics.  Attendees  are 
requested  to  notify  Ms.  Joan  Higdon  at 
301-415-8082  of  their  planned 
attendance  to  ensure  adequate  meeting 
room  space  and  if  any  special 
requirements  are  needed  (e.g.,  for  the 
hearing-impaired). 

Dated  at  Rockville.  Maryland,  this  8  day  of 
August  1994. 

For  the  Nuclear  Regulatory  Commission, 
Robert  F.  Burnett, 

Director.  Division  of  Fuel  Cycle  Safety  and 
Safeguards.  _ 

IFR  Doc.  94-19906  Filed  8-12-94:  8:45  am) 
BILUNG  CODE  7S90-P1-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal  Hydraulic  Phenomena; 
Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  August  25  and  26. 1994, 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland. 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  August  25.  1994—8:30  a.m. 
until  the  conclusion  of  business 

Friday.  August  26.  1994— 6:30  a.m.  until 
the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
NRC-Office  of  Nuclear  Regulatory 
Research  (RES)  test  and  analysis' 
programs  being  conducted  in  support  of 
the  AP600  and  SBWR  passive  plant 
design  certification  efforts.  Topics  to  be 
discussed  include:  the  status  of  the 
AP600  integral  test  program  being 
conducted  at  the  ROSA-V  facility  and 
the  status  of  the  SBWR  PUMA  test 
program.  The  Subcommittee  will  also 
discuss  a  program  to  update  NRC's  fuel 
codes.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary- 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Paul  A. 
Boehnert  (telephone  301/415-8065) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  five  days  before  the 
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scheduled  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.  that  may  have  occurred. 

Dated:  August  9, 1994. 
Sam  Duraicwamy, 
Chief  Nuclear  Reacton  Branch. 
[FR  Doc.  94-19898  Filed  8-12-94: 8:45  am) 
BILUNQ  CODE  7SM-01-M 


'Pocket  Nos.  STN  50-454.  STN  50-455,  STN 
50-456.  STN50-4S71 

CommomvMrtth  Edison  Co.;  Notice  of 
Consiftorallott  of  Isstiance  of 
AirMfMinont  to  FBcJIIly  Opofsting 
LiconsOi  rhnopoMd  No  Signlficaiit 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commissioo  (the  Ckimmission)  is 
coosiderio^  iwuance  of  amendments  to 
Facility  C^perating  License  No.  NPF-37, 
NPF-66.  NPF-72.  and  NPF-77,  issued 
to  Commonwealth  Edison  Company  (the 
licensee),  for  operation  of  Byron  Station. 
Units  1  and  2.  located  in  Ogle  County, 
Illinoia  and  Braidwood  Station.  Units  1 
and  2.  located  in  Will  County,  Illinois. 

The  pn^poeed  anieiuiments  consist  of 
two  parts:  Part  one.  would  revise 
"Moderator  Temperature  Coefficient 
(MTC)"  Technical  Specifications  (TSs) 
to  allow  the  use  of  a  slightly  positive 
MTC  for  the  axe  deei^^  Tlie  licensee 
has  stated  that  a  positive  MTC  will 
reduce  the  bumaUe  rod  requirements 
and  improve  operaticmal  flexibility. 
Because  of  using  a  positive  MTC.  the 
TSs  would  be  revised  to  permit  a  hi^er 
boron  concentration  in  the  refueling 
water  storage  tank,  the  reactor  coolant 
system  (RCS)  accumulators,  and  the 
refueUng  cavity,  in  order  to  ensure 
adequate  shutdown  margin  is 
maintained  at  all  times.  Part  two,  would 
revise  the  TSs  to  reduce  the  required 
RCS  flow  to  offset  any  reduction  in  flow 
due  to  increased  steam  generator  tube 
plugging.  Additionally,  the  associated 
Bases  for  the  above  TSs  would  be 
revised  to  describe  the  basis  for  the  TS 
requirements. 

Because  Bj^on.  Unit  1,  and 
Braidwood,  Unit  2.  will  be  in  refueling 
outage  in  the  bll  of  1994,  the  proposed 
TS  changes  will  apply  to  them.  Byron. 
Unit  2  and  Braidwood,  Unit  1  wiU 
continue  to  operate  in  accordance  with 
the  current  TSs.  the  hcensee's  submittal 
identified  the  appropriate  unit 
applicability  of  the  TSs  pertaining  to  the 
positive  MTC  and  the  required  PCS 
flows. 

Before  issuance  of  the  proposed 
license  anmndment.  the  Coinmission 
will  have  mada  findings  required  by  the 
Atomic  Energy  Act  (^  19&4.  as  amended 


(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  opieration  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  difierent  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluaied. 

(1)  The  reduced  thermal  design  flow  and 
positive  moderator  temperature  coefCcient 
prograin  includes  corresponding  increases  to 
the  [refueling  water  storage  tank)  RWST  and 
accumuiator  required  boron  concentration. 
The  anelysis  program  and  associated  t>oron 
concentration  changes  will  not  affect  the 
operability  and  integrity  of  plant  systems  and 
components.  The  analysis  program  also  does 
not  result  in  a  condition  that  would 
challenge  the  design,  roaierial,  and 
construction  standards  of  tlie  plant  sy^ems 
and  components.  Additionally,  the  safety 
functions  of  the  evaluated  systents  and 
components  remain  unclianged.  The  safety 
analyses  necessary  to  support  the  reduced 
[thermal  design  flow)  TDF  and  (positive 
moderator  temperature  coeRicientf  PMTC 
prograin  were  performed  (WCAP  13964)  and 
found  Id  be  acceptable  and  consistent  with 
the  Byion  and  Braidwood  original  safety 
analysis  bases.  All  Departure  bora  Nucleate 
Boiling  (DNB)  Ratio  (DNBR)  design  limits 
were  determined  such  that  there  was  a  95 
percent  probability  at  a  95  percent 
confidence  level  that  a  DNBR  value  of  1.25 
for  a  typical  and  tliimble  cell  were  verified 
to  hava  been  met.  The  present  Technical 
Specification  limit  for  Nuclear  Enthalpy  Rise 
Hot  Channel  Factor.  F^^h  of  less  than  1.65 
ensures  that  the  limiting  DNB  ratio  during 
normal  operations  and  ofjerational  transients 
(Condition  I  and  Condition  U  events)  is 
greater  than  or  equal  to  the  DNBR  limit  of  the 
correlation  being  applied  thus  fiiel  integrity 
will  not  be  challenged. 

The  accidents  which  are  found  to  be 
sensitive  to  PMTC  were  analyzed  as  part  of 
this  eftoTt  and  the  results  were  found  to  be 
acceptable.  On  a  cycFe-by-cycle  basis,  the 
impact  of  PMTC  oo  Anticipeted  Trip  Without 
Scram  (ATWS)  risk  will  be  addressed  by 
determining  the  Unfavorable  Exposure  Time 


(UET)  per  esUbtished  WestinghcNise  Owners 
Group  methodoio^.  «vitfa  ooaective  actions 
to  be  taken  as  appropriate  to  assure 
acceptable  risk.  The  increase  in  the  RWST 
and  accumulator  boron  coocentr^ion  will 
have  no  adverse  impact  on  the  previously 
evaluated  accidents.  The  SGTP/TDF/PMTC 
program  does  not  affect  the  integrity  of  the 
safety  related  systems  and  components  such 
that  their  function  to  control  radiological 
consequences  is  affected  and  all  fission 
barriers  will  remain  intact .  The  effects  on    . 
offsite  doses  have  been  considered.  The 
incorporation  of  a  PMTC,  a  reduction  in  TDF 
and  increased  tube  plugging  levels  will  result 
in  a  small  increase  in  offsite  doses,  however, 
the  total  doses  remain  a  small  fraction  of  the 
10  CFR  100  limits.  As  such,  the  accident 
analysis  acceptance  criteria  continue  to  be' 
satisfied.  Therefore,  the  probability  or 
consequences  of  an  accident  previously 
analyzed  in  the  (Updated  Final  Safety 
Analysis  Report]  UFSAR  is  not  increased  by 
the  SGTP/TDF/PMTC  program. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previowbly 
evaluated. 

(2)  The  methodology  and  manner  of  plant 
operation  as  a  result  of  the  proposed  chaises 
is  unchanged.  The  increased  SGTP.  reduced 
TDF,  and  PMTC  program,  which  includes 
changes  to  the  RWST  and  accumulator  boron 
concentration,  does  not  impact  the  safe 
operation  of  the  reactor  provided  that  the 
existing  and  proposed  Limiting  Conditions 
for  Operation  (LCOs)  and  the  associated 
action  requirements  are  satisfied. 

The  reactor  respwnse  to  normal 
temperature  fluctuations  will  be  different  due 
to  PMTC.  however,  the  normal  reactor 
control  systems,  as  designed,  will  continue  to 
maintain  a  stable  primary  system 
temperature  and  reliable  power  production. 
The  assumptions  do  not  create  any  new 
failure^modes  that  could  adversely  impact 
safety  related  equipment  The  related  Safety 
Limits  and  ICOi  in  ttw  plant  Technical 
Specifications  will  be  evaluated  and  satisfied 
for  each  future  reload  core  design  via  the  10 
CFR  50.59  process.  Ail  DNBR  LimiU  have 
been  satisfied.  The  typical  and  thimble  fuel 
cells  were  verified  to  maintain  a  DNBR  value 
of  1.25  at  a  95  percent  probability  and  95 
percent  confierence  level.  Other  than  the 
analysis  for  tube  plugging,  the  proposed 
changes  do  not  involve  any  equipment 
additions  or  modifications  at  the  stations. 
Currently  installed  equipment  will  not  be 
operated  in  a  manner  different  than 
previously  designed.  Changes  will  be  made 
to  technical  data  within  the  existing  station 
procedures,  however,  the  analytical  methods 
used  to  determine  the  data  also  remain 
u  nchanged  .All  aspects  of  the  SGTP/TDF/ 
PMTC  program  have  been  evaluated,  and  no 
new  or  different  acci<ients  or  bilnre  nwdes 
have  been  identified  for  any  system  or 
component  important  to  safety.  No  new 
credible  limiting  single  failure  has  l>een 
created. 

Because  the  SGTP/TDF/PMTC  program 
does  not  adversely  affect  the  integrity  of  the 
steam  generator  or  any  other  equipment,  it  is 
determined  that  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  difftrent 


type  of  accident  from  any  accident 
previously  evaluated. 

C.  The  proposed  changes  do  not  involve  a 
significant  reiduction  in  a  margin  of  safety. 

(3)  The  performance  and  integrity  of  the 
evaluated  safety-related  systems  and 
components  are  not  affected  by  the  proposed 
changes.  The  radiological  consequences  of  all 
previously  analyzed  accidents  remain 
unchanged.  The  reduced  TDF  and  PMTC 
program,  which  includes  changes  to  the 
RWST  and  accumulator  boron  concentration, 
will  have  no  effect  on  the  availability, 
operability,  or  performance  of  the  evaluated 
safety-related  systems  or  components.  The 
reactor  response  to  normal  temperature 
fluctuations  will  be  different  due  to  P.MTC, 
however,  the  normal  reactor  control  systems, 
as  designed,  will  continue  to  maintain  a 
stable  primary  system  temperature  and 
reliable  power  production.  The  margin  of 
safety  associated  with  the  licensing  basis 
safety  analysis  is  not  significantly  reduced  by 
the  proposed  changes.  All  acceptance  criteria 
for  the  specific  UFSAR  Chapter  15  safety 
analyses  (Non-LOCA  and  LOCA)  have  been 
satisfactorily  evaluated  and  verified  using 
NRC  approved  methodologies.  Therefore, 
there  is  no  significant  reduction  in  the 
margin  of  safety  as  defined  in  the  bases  of 
any  affected  Technical  Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  Ihe  amendment  vmtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
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Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11455  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  14, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facifity  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  doctunent  rooms,  which  for 
Byron  is  located  at  the  Byron  Public 
Library,  109  N.  Franklin,  Byron,  Illinois 
61010;  and  for  Braidwood  is  located  at 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wihnington,  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  inter\-ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter\ene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  writhin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  partv. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  anv 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
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significant  hazards  consideratioii,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  bearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regidatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  EX: 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitimier  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-^800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Mr.  Robert  A.  Capra: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Regbter  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  EX]  20555, 
and  to  Michael  I.  Miller,  Esquire;  Sidney 
and  Austin,  One  First  National  Plaza. 
Chicago.  Illinois  60690,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  interveqe.  amended  petitions. 
supplemraital  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  flie  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  11. 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Wadungton.  DC  20555  and 
at  the  local  public  document  room 
located  at  the  local  public  document 
rooms,  which  for  Byron  is  located  at  the 
Byron  Public  Library.  109  N.  Franklin. 
P.O.  Box  434.  Bynm.  Illinois  61010,  and 
for  Braidwood  is  located  at  the 
Wilmington  Public  Library.  201  S. 


Kankakee  Street.  Wilmington,  Illinois 
60481. 

Dated  At  RfxkviUe,  Mary-land,  this  4th  day 
of  August  1994. 

For  the  Nuclear  Regulaiorj'  Commis-sion. 
George  F.  Dick,  Jr., 

Project  Manager.  Project  Directorate  III-2, 
Division  of  Reactor  Projects — IlI/IV.  Office  of 
Nuclear  Reactor  Regulation . 

!FR  Doc.  94-19904  Filed  8-12-94:  8:45  am] 

BILUNG  C00£  759(M)1-M 

[Docket  Nos.  50-025  and  50-324] 

Carolina  Power  &  Light  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulators- 
Commission  {the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  licensee)  to 
withdraw  its  August  6, 1992. 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  50-325 
and  50-324  for  the  Brunswick  Steam 
Electric  Plant.  Units  1  and  2.  located  in 
Brunswick  County.  North  Carolina. 

The  proposed  amendment  would 
have  revised  Section  6  of  the  Technical 
Specifications  to  implement  the 
functional  role  and  responsibilities  of 
the  Nuclear  Assessment  Department 
(NAD).  The  NAD  performs  internal 
evaluations  and  assessment  activities. 
The  fundamental  role  of  the  NAD  is  to 
assist  in  the  early  identification  of 
deficiencies  that  may  prevent  the 
Company's  nuclear  projects  from 
achieving  the  desired  level  of 
performance  on  a  sustained  basis  and  to 
ensure  effective  correction  of 
deficiencies.  Because  of  major  changes 
in  the  original  submittal,  the  licensee 
has  chosen  to  withdraw  the  previous 
amendment  application  and  provide  a 
new  amendment  request. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  September  16, 
1992,  (57  FR  42769).  However,  by  letter 
dated  July  22. 1994.  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  6. 1992,  as 
supplemented  September  15. 1993.  and 
the  licensee's  letter  dated  July  22. 1994. 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  IX:  20555.  and  at  the 
University  of  Ncffth  Carohna  at 
Wilmington,  William  Madison  Randall 


Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 

3297. 

Dated  at  Rockville,  Maryland,  tiiis  8th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  D.  Milano. 

Senior  Project  Manager,  Project  Directorate 
ll-l,  Division  of  Reactor  Projects— I/II.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-19905  Filed  8-12-94;  8:45  am) 
BILLING  CODE  7590-01-M 


[Docket  No.  50-352  License  No.  NPF-39  EA 

92-1 64J 

PECO  Energy  Company,  Lime-ick 
Generating  Station  Limerick,  PA;  Order 
Imposing  a  Civil  Monetary  Penalty 

I 

PECO  Energy  Company  (Licensee)  is 
the  holder  of  Operating  License  No. 
NPF-39  (License),  issued  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  Commission).  The  License  authorizes 
the  Licensee  to  operate  the  Limerick 
Generating  Station,  Unit  1,  in 
accordance  with  the  conditions 
specified  therein. 

II 

An  administrative  proceeding  was 
conducted  by  the  U.S.  Department  of 
Labor  (EX>L),  consisting  of  an 
investigation  and  hearing,  regarding  a 
complaint  filed  January  30. 1992.  by  an 
employee  of  Protection  Technology  Inc. 
(PTI),  a  contractor  for  the  PBCO  Energy 
Company  at  the  Limerick  Generating 
Station  Limerick,  Pennsylvania.  As  a 
result  of  this  proceeding,  a  DOL 
Administrative  Law  Judge  (ALJ)  issued 
a  Recommended  Decision  and  Order 
finding  that  PTI  discriminated  against 
the  employee  in  violation  of  Section  210 
of  the  Enei^  Reorganization  Act 
(subsequently  changed  to  Secdon  21 1 
by  the  Energy  Policy  Act  of  1992) 
because  he  engaged  in  protected 
activity.  Based  on  the  ALJ's  decision, 
the  NRC  concluded  that  a  violation  of 
the  Commission's  regulations  set  forth 
in  10  CFR  50.7  occurred.  A  written 
Notice  of  Violation  and  Proposed 
Imposition  of  Qvil  Paialty  (Notice)  was 
served  upon  the  Licensee  l^  letter  dated 
December  10. 1992.  The  Notice  states 
the  nature  of  the  violation,  the  provision 
of  the  NRC's  require^aeotsthat  the,^''~"x 
Licensee  bad  violated,  ano^he-nfiount 
of  the  civil  penalty  proposed  for  the 
violation.  The  Licensee  was  allowed  to 
defer  payment  or  protest  of  the  penalty  ■ 
until  30  days  after  the  Secretary  of 
Labor's  review  was  completed.  The 
Secretary  of  L^mr  issued  a  final 
decision  on  May  11. 1994,  approving  a 
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settlement  reached  between  the  parties. 
Subsequently,  the  Licensee  responded 
to  the  Notice  on  June  10, 1994.  In  its 
response,  the  Licensee  denied  the 
vioiation  and  requested  full  remission 
or  mitigation  of  the  penalty  of  $25,000. 

Hi 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact 
explanation,  and  argument  for  full 
remissio.'i  or  mitigation  contained 
therein,  the  NRC  staff  has  determined, 
ris  set  forth  in  Appendix  to  this  Order, 
that  the  violation  occurred  as  stated, 
and  that  the  penalty  proposed  for  the 
violation  designated  in  the  Notice 
should  be  impased. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $25,000  writhin  30  days 
of  the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control" 
Desk,  Washington,  DC  20555. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
with  a  copy  to  the  Commission's 
Document  Control  Desk.  Washington, 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  I,  475 
Allendale  Road.  King  of  Prussia. 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  £ails  to  request 
a  hearing  within  30  days,  of  the  date  of 
1  this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
J  proceedings.  If  payment  has  not  been 
'  made  by  that  time,  the  matter  may  be 
y  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be 
whether  the  violation  occurred  as 
stated,  and  whether,  on  the  basis  of  such 


violation,  this  Order  should  be 
sustained. 

For  the  Nuc  !ear  Regulatory  Commission. 
faraes  L.  Miilhoan, 

Di-puty  Executive  Director  for  Nuclear  Reactor 
Pegulatiop.  Regional  Operations  and 
Fi(L-,''iirch. 

Dated  at  Rotlvilie.  Maryland  this  8th  day 
of  August  19;i4. 

Appendix— Evaluation  and  Conclusion 

Or.  DeGentiber  8,  1992,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice)  in  the  amount  of  S25.0O0  was  issued 
to  PECO  Eneroy  Company  (Licensee)  for  a 
violation  based  on  the  Findings  of  a 
Dt'partment  of  Ubor  (DOL)  Administrative 
Law  Judge  (.•».'  ri  that  a  contractor  security 
employee  was  .:i. lawfully  discriminated 
against.  The  Licensee  responded  to  the 
Notice  on  June  10, 1994.  The  Licensee  denied 
the  violation,  and  requested  full  remission  or 
mitigation  of  the  penalty.  The  N'RC's 
evaluation  and  conclusion  regarding  the 
Licensee's  requests  are  as  follows: 

J.  Restatement  of  the  Violation 

10  CFR  50.7  prohibits  discrimination  by  a 
Commission  licensee,  permittee,  an  applicant 
for  a  Commission  license  or  permit,  or  a 
contractor  or  subcontractor  of  a  Commission 
licensee,  permittee,  or  applicant  against  an 
employee  for  engaging  in  certain  protected 
activities.  Discrimination  includes  discharge 
and  other  actions  that  relate  to  compensation, 
terms,  conditions,  and  privileges  of 
emplo>Tnent.  The  activities  which  are 
protected  include,  but  are  not  limited  to. 
reporting  of  quality  discrepancies  and  safety 
and  safeguards  concerns  by  an  employee  to 
his  employer  or  the  NRC. 

Contrary  to  the  above,  an  employee  of 
Protection  Technology,  Inc.  (PTI),  a  security 
subcontractor  of  PECO  Energy  Company, 
who  was  a  security  guard  at  the  Limerick 
Nuclear  Generating  Station,  was  unlawfully 
discriminated  against  as  described  in  the 
DOL  ALJ  RecomineDded  Decisioo  and  Order 
issued  June  22, 1992  (DOL  Case  92-ERA-27). 
Specifically,  the  employee  was  required  to 
undergo  a  psychological  evaluation  and  was 
subsequently  discharged  on  January  7, 1992, 
by  PTI  in  retaliation  for  engaging  in  protected 
activities.  The  protected  activities  included 
raising  safeguards  concerns  to  licensee 
management  regarding  security  operations 
while  performing  his  duties  at  the  Limerick 
Nuclear  Generating  Station. 

This  is  a  Severity  Level  III  violation 
(Supplement  VIII). 

Civil  Penalty— $25,000. 

2.  Summary  of  Licensee  Response  Denying 
the  Violation 

The  Licensee,  in  its  response,  denied  the 
violation  and  maintained  that  the  contractor 
employee  was  requested  to  undergo  a 
psychological  evaluation  as  a  non- 
discriminatory niecbanism  for  determining  if 
the  employee's  behavior,  both  during  and 
before  the  January  1. 1992  incident,  was 
representative  of  a  true  fitness-for-duty 
concern.  The  Licensee  stated  that  this 
behavior  was  observed  by  both  the  contractor 
and  Licensee  supervision  during  the  January 


1.  1992  incident  and  other  prior  incidents 
(for  which  the  Licensee  submitted  statements 
from  contractor  supervisors),  and  that  the 
concerns  had  to  be  dealt  with  to  fulfill  thp 
requirements  set  forth  in  10  CFR  Parts  26  and 
73.  The  Licensee  maintains  that  the 
emplovinent  action  by  the  security  contractor 
ai^ainst  its  employee  was  based  oii  the  results 
cf  the  psychological  evaluation  which 
indicated  that  the  employee  was  not 
recommended  for  unescorted  access  to 
Li.-nerick  Generating  Station.  The.-efure,  the 
Licensee  contends  that  the  empbyTner.t 
action  was  based  entirely  on  a  Ipg.ti.iiate 
fitness  for-daty  concern,  and  was  not 
associated  with  a-iy  protected  ac'u  ity  in 
which  the  contractor  employee  .-nay  have 
been  involved 

The  Licensee  also  indicated  that  in 
accordance  with  the  established  p.>i    v.  the 
contractor  employe-  was  g.-anted  a 
psychological  reevaluation  a  year  jrier  his 
disqualirlcation  and  his  access  to  Limerick 
Generating  Station  was  restored  based  on  his 
successful  reevaluation 

3  XRC  Evaluation  of  Licensee  Raponse 
The  NRC  has  evaluated  the  Licensee's 
response  and  has  determined  that  the 
Licensee  has  not  provided  an  adequate  basis 
for  withdrawal  of  the  violation.  The 
information  submitted  by  the  Licensee  in  its 
response,  dated  June  10, 1994,  and  the 
correspondence  referred  to  therein,  had 
already  been  considered  by  the  IX)L  ALJ  in 
arriving  at  the  conclusion  that  the  Licensee 
contractor's  action  in  discharging  the 
employee  was  a  violation  of  Section  210  of 
the  Energy  Reorganization  Act  of  1974  (Act). 
since  recodified  as  Section  211.  The  NRC 
continues  to  rely  on  the  ALJ  Recommended 
Decision  which  concluded  that  the  weight  of 
evidence  indicates  that  the  action  taken 
against  the  individual  was  based  on  his 
raising  of  safety  and  safeguards  concerns, 
rather  than  concerns  with  the  individual's 
fitness  for  duty. 

According  to  the  ALJ  decision,  the 
evidence  showed  that  the  primary  motivating 
factor  in  PTTs  decision  to  dischai^  the 
individual  was  his  reporting  of  a  security 
issue  during  and  following  the  incident  of 
January  1, 1992  because:  he  was  suspended 
the  next  day  without  explanation  and 
without  displaying  any  aberrant  behavior  on 
that  night;  from  January  2-5. 1992,  PTI 
supervisors  tried  to  gather  all  the  evidence 
they  could  against  the  individual  into  a 
standard  termination  package;  and  PTI  used 
a  psychologist's  conclusion  of  "cot 
recommended  for  unescorted  site  access"  as 
the  reason  to  discharge  the  individual, 
despite  the  fact  that  PTTs  own  Employee 
Assistance  Program  stated  that  it  is  company 
policy  to  assist  employees  in  seeking  help  to 
overcome  mental  health  and  other  problems. 
The  ALJ  further  stated  that  the  fact  that  PTI 
chose  to  take  action  to  discharge  the 
individual  rather  than  address  any  mental 
health  problems  suggested  by  the 
psychologist's  evaluation  implies  that  the  PTI 
motive  was  to  discharge  the  individual  rather 
than  to  identify  concerns  about  his  mental 
health.  The  ALJ  further  stated  that  PTI  would 
not  have  reached  the  same  decision  to 
discharge  the  individual  in  the  absence  of  the 
protected  activity  in  this  case. 
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Based  on  the  above,  the  violation  remains 
as  stated  In  the  Notice. 

4.  Sumwaiy  of  Licensee's  Response 
Requesting  Mitigation  of  the  Civil  Penalty 

The  Licensee  requested  full  remission  or 
mitigation  of  the  civil  penalty  even  if,  after 
consideration  of  the  Licensee's  response  to 
the  Notice  of  Violation,  the  NRC  concludes 
that  a  violation  of  Commission  regulations 
has  occurred.  The  Licensee  contends  that  in 
addition  to  100%  mitigation  on  the  past 
performance  factor,  fiill  mitigation  on  the 
corrective  actions  factor  is  warranted  because 
the  corrective  actions  described  in  the 
response  were  sufficient  to  ensure  that  the 
Licensee  and  its  contractor  employees  are 
encouraged  to  identify  perceived  safety 
concerns  without  fear  of  discriminatory 
actions.  Additionally,  the  Licensee  stated 
that  in  April  1993,  an  independent  review  of 
its  security  contractor  indicated  that  there 
was  no  fear  of  discriminatory  actions  for 
raising  safety  concerns  by  the  contractor 
«npIoyees. 

5.  NRC  Evaluation  of  Licensee  Response 

The  NRC  recognizes  the  corrective  actions 
taken  by  the  Licensee,  as  noted  in  the 
Licensee's  letters  dated  May  8, 1992  (in 
response  to  a  chilling  effect  letter  issued  by 
the  NRC  on  April  9, 1992),  and  in  Licensee 
responses,  dated  January  7, 1993,  and  June 
10, 1994  (in  response  to  the  Notice  of 
Violation  and  Ptoposed  Imposition  of  Civil 
Penalty  issued  on  December  8, 1992). 
Nonetheless,  as  explained  in  the  NRC's 
December  8, 1992  letter  transmitting  the  civil 
penalty,  50%  escalation  of  the  base  civil 
penalty  on  the  corrective  action  factor  was 
considered  appropriate  because  the 
Licensee's  corrective  actions,  subsequent  to 
the  identification  of  the  violation,  were  not 
comprehensive  in  that  the  Licensee's 
assessment  of  the  event  failed  to  include  an 
independent  review  of  the  case  to  determine 
if  the  actions  talien  by  the  contractor  in  this 
matter  were  proper. 

While  the  three  referenced  Licensee 
responses  did  refer  to  an  inde|>endent  review 
of  the  security  organization  conducted 
between  April  27  and  May  1, 1992,  the 
review  did  not  include  an  independent 
review  of  this  case  to  assess  the  actions  taken 
by  the  contractor,  and,  in  any  event,  the 
review  was  not  promptly  initiated 
subsequent  to  the  January  1992  event.  In  fact, 
the  review  occurred  after  the  NRC  issued  a 
chilling  effect  letter  on  April  9, 1992,  and 
after  the  DOL  Wage  and  Hour  Division 
District  Director  had  found,  in  a  letter  dated 
Febaiary  28, 1992,  that  discrimination  was  a 
factor  in  the  actions  which  comprised  the 
individual's  complaint.  On  this  basis,  the 
NRC  concluded  that  full  50%  escalation  on 
the  corrective  actions  factor  was  appropriate. 

Since  the  Licensee's  June  10, 1994 
response  does  not  contain  any  new 
information  on  the  Licensee's  corrective 
action  that  has  not  been  considered  by  the 
NRG  in  arriving  at  the  proposed  enforcement 
action,  a  revision  of  the  penalty  on  this  factor 
is  not  warranted. 

6.  NRC  Conclusion 

The  NRC  concludes  that  the  Licensee  has 
not  provided  an  adequate  basis  for 


withdrawing  the  violation,  or  mitigating  the 
civil  penalty  based  on  the  corrective  action 
adjustment  factor.  Accordingly,  the  NRC  has 
determined  that  a  monetary  civil  p)enalty  in 
the  amoimt  of  S25,000  should  be  imposed. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council;  Meetings 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meetings. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463}.  notice  is 
hereby  given  that  the  thirty-eighth  and 
thirty-ninth  meetings  of  the  Federal 
Salary  CJouncil  will  be  held  at  the  times 
and  places  showTi  below.  At  the 
meetings  the  Council  will  continue 
discussing  issues  relating  to  locality- 
based  comparability  payments 
authoriaed  by  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (FEPCA). 
Specifically,  at  the  thirty-eighth  meeting 
on  September  9,  1994,  the  Council  will 
consider  the  establishment  or 
modification  of  the  geographic 
boundaries  of  pay  localities  for  future 
locality-based  comparability  payments. 
Both  meetings  are  open  to  the  public. 
DATE:  September  9, 1994,  at  10  a.m. 
ADDRESS:  Office  of  Personnel 
Management,  1900  E  Street  N\V,,  Room 
7B09,  Washington,  DC. 
date:  September  28,  1994,  at  10  a.m. 
ADDRESS:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
5A06A,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  O'Donnell,  Chief,  Salary  Systems 
Division,  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
6H31.  Washington,  DC  20415-0001. 
Telephc«ie  number:  (202)  606-2838. 
SUPPLEMENTARY  INFORMATION:  For  the 
January  1994  locality  comparability 
payments,  the  Council  recommended 
and  the  President's  Pay  Agent  approved 
28  locality  pay  areas;  27  are 
Metropolitan  Statistical  Areas  or 
Consolidated  Metropolitan  Statistical 
Areas,  and  the  28th  is  the  Rest  of  the 
United  States  (RLS).  The  Council  also 
recommended  limited  criteria  for 
determining  "areas  of  application" — i.e., 
counties  contiguous  to  a  pay  locality  or 
Federal  facilities  crossing  pay  locality 
boundaries. 

The  cfiteria  are: 

A.  Covnty-wide  areas  of  application. 
To  be  considered,  the  affected  coimty 
must — 

•  Be  contiguous  to  a  pay  locality; 


•  Contain  at  least  2,000  General 
Schedule  (GS)  employees; 

•  Have  a  significant  level  of 
urbanization;  and 

•  Demonstrate  some  common  linkage 
with  the  survey  location  for  the  pay 
locality. 

B.  Federal  facilities  crossing  pay 
locality  boundaries.  To  be  included  in 
the  pay  locality,  the  portion  of  a  Federal 
facility  that  crosses  pay  locality 
boundaries  and  is  not  in  the  pay  locality 
must — 

•  Have  at  least  1,000  GS  employees; 

•  Have  the  duty  stationfs)  of  the 
majority  of  the  GS  employees  within 
10  miles  of  the  prime  critical  survey 
botmdary  area;  and 

•  Have  a  significant  number  of  its 
employees  commuting  from  the  pay 
locality. 

The  Coimcil  welcomes  written 
comments  on  the  identification  of  pay 
localities.  All  such  submissions 
received  by  September  2, 1994,  will  be 
provided  to  the  Council  members  and 
included  in  the  record  of  the  September 
9, 1994,  meeting. 

The  Council  will  consider  brief  oral 
presentations  concerning  the 
establishment  or  modification  of  pay 
area  bouindaries  at  the  September  9, 
1994,  meeting.  Persons  wishing  to 
address  the  Council  personally  should 
submit  a  written  request  by  close  of 
business  September  2,  1994.  The  request 
should  include  the  name  of  the 
person(s)  wishing  to  appear,  a  short 
summary  of  the  intended  presentation, 
and  an  estimate  of  the  time  needed.  The 
Council  reserves  the  right  to  limit  oral 
presentations  if  time  constraints  so  . 
dictate. 

Written  comments  or  requests  to 
appear  before  the  Council  should  be 
submitted  to:  Mr.  Anthony  F.  Ingrassia. 
Acting  Chairman,  Federal  Salary 
Council,  1900  E  Street  NW.,  Room  1340, 
Washington,  DC  20415. 

The  Coimcil  will  carefully  consider 
oral  and  written  comments  before 
making  its  recommendations  to  the 
J>resident's  Pay  Agent.  The  Office  of 
Personnel  Management,  on  behalf  of  the 
President's  Pay  Agent,  will  later  publish 
proposed  regulations  regarding  the  pay 
area  boimdaries  for  a  30-day  public 
comment  period.  The  President  Pay 
Agent  will  make  the  final  decision  on 
the  boimdaries  and  include  this 
decision  in  its  report  to  the  President  no 
later  than  November  30, 1994. 

For  the  President's  Pay  Agent. 
Lorraine  A.  Green, 
Deputy  Director. 

[FR  Doc.  94-19810  Filed  8-12-94;  8:43  ami 
BILUNG  COOE  632S-01-M 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34496;  Filed  No.  SR- 
Amex-94-28) 

Self-Regulatory  Organizations;  Notice 
of  niing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  American  Stock 
Exchange,  Inc.  Relating  to  a  Pilot 
Program  for  Execution  of  Odd-Lot 
Market  Orders 

August  8. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s{b)(l).  notice  is 
hereby  given  that  on  August  5, 1994,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organizatioD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  that  the 
Commission  extend  for  three  months 
the  Exchange's  existing  pilot  progrsun 
under  Rule  205  requiring  execution  of 
odd-lot  market  orders  at  the  prevailing 
Amex  quote  with  no  differential 
charged.*  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regidatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Pmposed  Rule 

Change 

1.  Purpose 

The  Conunission  has  approved,  on  a 
pilot  basis  extending  to  August  8, 1994, 
amendments  to  Exchange  Rule  205  to 
require  the  execution  of  odd-lot  market 
orders  at  the  prevailing  Amex  quote 
with  no  odd-lot  differential.^  The 
Exchange  also  has  proposed  to 
implement  on  a  permanent  basis  its 
existing  pilot  procedures  under  Amex 
Rule  205.3  These  procedures  initially 
were  approved  by  the  Commission  on  a 
pilot  basis.'*  and  subsequently  were 
extended  eight  times.* 

Under  the  pilot  procedures,  odd-lot 
market  orders  with  no  quahfying 
notations  are  executed  at  the  Amex 
quotation  at  the  time  the  order  is 
represented  in  the  market,  either  by 
being  received  at  the  trading  post  or 
through  the  Exchange's  Post  Execution 
Reporting  ("PER")  system. 
Enhancements  to  the  PER  system  have 
been  implemented  to  provide  for  the 
automatic  execution  of  odd-lot  maricet 
orders  entered  through  PER.  For 
purposes  of  the  pilot  program,  odd-lot 
limit  orders  that  are  immediately 
executable  based  on  the  Amex  quote  at 
the  time  the  order  is  received,  at  the 
trading  post  or  through  PER,  are 
executed  in  the  same  manner  as  odd-lot 
market  orders. 

The  Exchange  proposes  that  the  pilot 
program  applicable  to  odd-lot  execution 
procedures  be  extended  for  three 
months.  This  would  provide  the 
Commission  with  an  additional  period 
of  time  to  assess  procedures  under  the 
pilot  program  and  would  permit  the 
Exchange  to  provide  additional  data  and 
information  regarding  its  experience 
under  the  pilot  program. 


■  The  Exchange  seeks  •ccalerated  approval  of  the 
proposed  rule  change  in  order  to  allow  the  pilot 
program,  which  expiraa  on  August  B,  1994.  to 
continue  without  intermption. 


'See  Securities  Exchange  Act  Release  No.  33584 
(Februar>'  7.  1994),  59  FR  6883  (Febrwry  14. 1994) 
(approvi.ng  Filed  No.  SR-Aiiiex-93-4S). 

*See  Securities  Exchange  Act  Release  No.  26445 
(January  10. 1989).  54  FR  2248  Qsnuary  19, 1989) 
(approving  File  No.  SR-Anwx-8ft-23). 

'See  Securities  Exchange  Act  Release  Nos.  33584 
(February  7, 1994).  59  FR  6963  (February  14, 1994) 
(approving  File  No.  SR-Amex-93-45):  32726 
(August  9. 1993),  58  FR  43394  (August  16, 1993) 
(approving  File  No.  SR-Ainex-93-24);  31828 
(February  5. 1993)  58  FR  8434  (February  12. 199.-) 
(approving  File  No^  SR-AmaK-e>-06k  30305 
(January  3a  1992).  57  FR  4653  (Fabniaiy  6. 1992) 
(approving  File  Na  SR-Aine»-e2-04):  29922 
(November  8,  1991).  56  FR  58409  (Novecnber  19. 
1991)  (approving  File  Na  SK-Ai&ex-91-30);  29186 
(May  9. 1991 ).  56  FR  22488  (May  15, 1991 ) 
(approving  File  No.  SR-Amex-91-09):  28758 
(January  10. 1991),  56  FR  1656  Qanuary  16, 1991) 
(approving  Pile  No.  SR-AiiMx-e»-39);  and  27590 
(January  5, 19M).  55  FR  1123  Omuary  U.  1990) 
(approving  File  No.  SR-Amex-89-31 ). 


2.  Basis 

The  proposed  rule  change  is 
consistent  with  Sections  6(b)  and 
llA(a)(l)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  its  facilitates  the 
economically  efficient  execution  of  odd- 
lot  transactions,  and  is  intended  to 
result  in  improved  execution  of 
customer  orders. 

B.  Self-Regulatory  Organization 's        ' 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  p>ersons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  %vith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifdi  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
28  and  should  be  submitted  by 
September  6, 1994. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

In  regard  to  the  three  month  extension 
of  the  Amex's  odd-lot  execution  pilot 
program,  the  Commission,  for  the  same 
rationale  discussed  in  its  previous 
orders  regarding  these  procedures.^ 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 


''See supra,  note.  5. 
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securities  exchange  and,  in  particular, 
with  the  requirements  of  Sections  6(b)  ^ 
and  llA(a)(l)"  of  the  Act  and  the  rules 
and  regulations  thereunder.  The 
Commission  believes  that  the  revised 
procedures,  which  provide  for  pricing  of 
odd-lot  market  orders  at  the  prevailing 
Amex  quote  rather  than  at  the  execution 
price  of  a  subsequent  transaction, 
should  provide  investors  with'  more 
timely  execution  of  these  orders. 
Moreover,  these  orders  should  receive 
less  costly  executions  than  under  the 
former  procedures  because  no 
differential  will  be  charged.  In  addition, 
the  Exchange  has  implemented 
enhancements  to  its  PER  system  for  the 
automatic  execution  of  odd-lot  market 
orders,  as  set  forth  in  the  Commission's 
order  approving  the  use  of  the  pilot 
program  procediires.^ 

In  its  previous  orders,^"  the 
Commission  asked  the  Amex  to  analyze 
the  difference  in  executions  between 
using  the  Intermarket  Trading  System 
("ITS")  consolidated  best  bid  or  offer  as 
compared  with  the  Amex  quote  without 
the  differential.  Specifically,  the 
Commission  expressed  interest  in 
whether  customers  are  receiving  the 
best  execution,  both  in  terms  of  price 
and  time,  using  the  new  Amex  system. 
The  Commission  was  also  interested  in 
the  feasibihty  of  implementing  an  odd- 
lot  pricing  system  using  the  ITSl>est  bid 
or  offer  and  no  differential.^  > 

In  response,  the  Amex  submitted  the 
requested  information  with  respect  to 
the  difiierence  in  executions  between  the 
ITS  best  bid  or  offer  and  the  Amex  quote 
to  the  Commission  on  January  9, 1991, 
April  22. 1991,  October  25, 1991. 
February  4, 1993,  August  3. 1993, 
November  16,  1993,  April  14, 1994  and 
July  11. 1994.12  The  Amex  data 


M5U.S.C§78f(1988). 

•15  U.S.C  S78k-l{aHl)  (1988). 

<*  See  Securities  Exchange  Act  Release  No.  26445, 
supra  note  4,  for  a  description  of  the  Exchange's 
odd-lot  procadures  and  the  Commission's  rationale 
for  approving  those  procedures  on  a  pilot  basis.  The 
discussion  in  the  aforementioned  order  is 
incorporated  by  reference  into  this  order. 

^°  See  supra,  note  5. 

'  >  The  Commission  has  approved  amendments  to 
the  New  York  Stock  Exchange's  ("NYSE")  rules 
which  incorporate  the  ITS  quote  into  the  NYSE 
odd-lot  pricing  procedures  through  the  use  of  the 
best  Pricing  quote  ("BPQ").  See  Securities  Exchange 
Act  Relau«  No.  27981  (May  2. 1990).  55  FR  19409 
(May  9. 1990)  (File  No.  SR-NYSE-90-06). 

"  See  letters  from  Michael  Cavalier,  Assistant 
General  Counsel — Regulatory,  Legal  ft  Regulatory 
Policy  Division,  Amex,  to  Beth  Stekler,  Attorney. 
Division  of  Market  Regulation.  SEC,  dated  April  4. 
1994  and  July  7. 1994;  letters  from  Arne  G. 
Michelson.  Senior  Vice  President,  Total  Quality- 
Floor  Members.  Amex,  to  Beth  Stekler,  Attorney, 
Division  of  Market  Regulation,  SEC,  dated 
November  16. 1993,  and  to  Sharon  M.  Lawson, 
Assistant  Director,  Division  of  Market  Regulation, 
SEC.  dated  August  3, 1993;  letter  from  Michael 


indicated  that  the  pilot  procedures 
provide  a  superior  execution  for  a 
substantial  majority  of  odd-lot 
executions. 

Accordingly,  the  Commission  believes 
that  it  is  reasonable  to  extend  the  pilot 
for  an  additional  three  months  to  enable 
the  Commission  to  review  fully  the 
Amex  reports  and  to  enable  the  pilot  to 
continue  without  interruption  during 
the  Commission's  review.  The 
Commission,  however,  remains 
concerned  that  some  odd-lot  orders 
could  receive  executions  at  less  than  the 
best  available  price  since  the  Exchange's 
pricing  formula  does  not  include 
quotations  from  other  markets.'* 
Nevertheless,  due  to  the  relatively  low 
number  of  odd-lot  market  orders  on  the 
Amex,"  the  percentage  of  Amex  quotes 
that  are  worse  than  the  ITS  best  bid  or 
offer,  and  the  benefits  to  customers 
imder  the  pilot  program  procedures  as 
compared  to  the  former  pricing 
procedures,  the  Commission  believes 
that  it  is  acceptable  to  continue  the 
pilot's  current  pricing  procedures  for  an 
additional  three  months.  During  that 
period,  the  Commission  requests  that 
the  Exchange  continue  to  monitor  the 
pilot  and  provide  data  on  the  number  of 
Amex  quotes  executed  that  are  worse 
than  the  ITS  consolidated  best  bid  and 
offer  and  on  the  number  of  odd-lots  as 
a  percentage  of  total  Exchange  share 
volume  and  of  the  total  nimiber  of 
trades.  Moreover,  the  Commission 
remains  interested  in  the  feasibility  of 
implementing  an  odd-lot  pricing  system 
using  the  ITS  best  bid  and  offer  and  no 
differential.  Accordingly,  the 
Commission  requests  that  the  Amex 
evaluate  the  feasibility  and  cost  of 
developing  such  a  plan,  along  with  a 
projected  time  fi-ame  for  potential 
implementation. 

"The  Commission  finds  good  cause  for 
granting  approval  of  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof.  This  will  permit  the  pilot 
program  to  continue  on  an 
uninterrupted  basis.  In  addition,  the 
procedures  the  Exchange  proposes  to 
continue  using  are  the  identical 
procedures  that  were  published  in  the 
Federal  Register  for  the  full  comment 


Cavalier,  Assistant  General  Counsel,  Regulatory, 
Legal  ft  Regulatory  Policy  Division,  Amex,  to  Diana 
Luka-Hopson,  Branch  Chief.  Division  of  Market 
Regulation,  SEC,  dated  February  3, 1993;  and  letters 
from  )ule»  L.  Winters,  Executive  Vice  President, 
Operatioas,  Amex.  to  Howard  L.  Kramer,  Assistant 
Director.  Division  of  Market  Regulation.  SEC.  dated 
January  8, 1991,  April  19, 1991  and  October  23. 
1991. 

'^Seeaipro,  note  11. 

'■•  See  ibotnote  9  of  Securities  Exchange  Act 
Release  No.  29922  (Novembers,  1991).  56  FR     - 
5R409. 


period  and  were  approved  by  the 
Commission." 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)i6  of  the  Act,  that  the 
proposed  rule  change  (SR-Amex-94- 
28)  is  approved  for  a  three  month  period 
ending  on  November  8, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!' 

Maraget  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  94-19825  Filed  8-12-94;  8:45  am] 
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[Rel.  No.  IC-20450;  No.  812-6078] 

Minnesota  Mutual  Life  Insurance 
Company,  et  al.;  Application  for  Order 

August  a,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Minnesota  Mutual  Life 
Insurance  Company  ("Minnesota  , 

Mutual"),  Minnesota  Mutual  Variable 
Annuity  Account  ("Variable  Account"), 
and  MIMUC  Sales  Corporation 
("MIMLIC  Sales")  (collectively. 
"Applicants"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c]  of  the  1940 
Act  granting  exemptions  firom  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  ofthe  Variable  Account 
of  a  mortality  and  expense  risk  charge 
in  connection  with  the  offer  and  sale  of 
certain  variable  annuity  contracts 
("Contracts"). 

FILING  DATE:  The  application  was  filed 
on  June  28. 1994,  and  Amendment  No. 
1  to  the  Application  was  filed  on  August 
4, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  ofthe  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  .Commission 
by  5:30  p.m.  on  September  2, 1994  and 
should  be  accompanied  by  proof  of 
service  on  AppHcants  in  the  form  of  an 


'»  No  comments  were  received  in  connection  with 
the  proposed  rule  change  which  implemented  these 
procedures.  See  supra  note  4. 

'MS  U.S.C.  §78s(bl(2)  (1988). 
"17CFR200.3O-3(a)(12)  (1991). 
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affidavit  or.  for  lamers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  wrriting  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretar>-,  SEC.  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicants,  c/o  Donald  F.  Gruber,  Esq., 
Senior  Counsel.  The  Minnesota  Mutual 
Life  Insurance  Company,  400  Robert 
Street  North,  St.  Paul.  Minnesota 
55101-2098. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Hunold,  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Pubhc     ' 
Reference  Branch. 

Applicants'  Representations 

1.  Minnesota  Mutual  is  a  mutual  Hfe 
insurance  company  licensed  to  do  a  life 
insurance  business  in  the  District  of 
Columbia.  Canada.  Puerto  Rico,  and  all 
states  except  New  York. 

2.  The  Variable  Account  is  a  separate 
account  established  by  Minnesota 
Mutual  and  registered  with  the 
Commission  under  the  1940  Act  as  a 
unit  investment  trust.  The  Variable 
Account  currently  is  divided  into 
fourteen  subaccounts  ("Subaccounts"), 
each  of  which  will  invest  in  a 
corresponding  portfolio  of  the  MIMLIC 
Series  Fund.  Inc.  ("MIMLIC  Fund"). 

3.  The  MIMLIC  Fund  is  a  registered, 
diversified,  open-end  management 
investment  company  of  the  series  type. 
MIMLIC  Fund  portfolios  available  for 
investment  through  the  Subaccounts 
include:  the  Growth,  Bond,  Money 
Market.  Asset  Allocation,  Mortgage 
Securities.  Index  500.  Capital 
Appreciation.  International  Stock,  Small 
Company,  Value  Stock  Portfohos  and 
four  Maturing  Government  Bond 
Portfolios.  Additional  portfolios  may  be 
added  in  the  future,  including  portfolios 
other  than  those  of  the  MIMLIC  Fund. 
Shares  of  the  MIMLIC  Fund  portfolios 
will  be  sold  to  the  Separate  Account  at 
net  asset  value.  Each  portfolio  of  the 
MIMLIC  Fund  is  responsible  for  all  of 

its  OMm  expenses,  including  applicable 
investment  advisory  fees. 

4.  MIMLIC  Sales  will  be  the  principal 
underwriter  of  the  Contracts.  MIMLIC 
Sales  is  a  wholly-owned  subsidiary  of 
MIMLIC  Corporation,  a  wholly-owned 
subsidiary  of  Minnesota  Mutual. 
MIMLIC  Sales  is  a  registered  broker- 


dealer  under  the  Securities  Exchange 
Act  of  1934  and  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940. 

5.  The  Contracts  are  individual 
variable  annuity  contracts  designed  for 
use  in  connection  with  retirement  plans 
that  may  qualify  for  favorable  federal 
income  tax  treatment  under  Sections 
401.  403,  408  or  457  of  the  Internal 
Revenue  Code  of  1986,  as  amended.  A 
registration  statement  on  Form  N-4  to 
register  the  Contracts  under  the 
Securities  Act  of  1933  ("1933  Act")  has 
been  filed  with  the  Commission. 

6.  The  Contracts  provide  for  the 
accumulation  of  Contract  Value  on  a 
variable  basis  through  investments  in 
the  MIMLIC  Fund  Portfolios.  No  general 
account  funding  option  is  offered  under 
the  Contracts.  The  Contracts  further 
provide  for  four  annuity  payment 
options,  each  of  which  may  be  elected 
on  a  variable  or  fixed  basis.  The  amount 
and  timing  of  purchase  payments  are 
determined  by  the  Contract  ouTier. 
subject  to  certain  maximum  amounts. 
The  Contracts  also  will  provide  for  the 
payment  of  a  death  benefit,  which  is 
equal  to  the  greater  of:  (a)  the  Contract's 
accumulation  value  determined  as  of 
the  next  valuation  following  the  date 
due  proof  of  death  is  received  by 
Minnesota  Mutual;  or  (b)  the  total  of  the 
purchase  payments  made  by  or  on 
behalf  of  the  deceased  Contract  owner 
less  any  prior  withdrawals. 

7.  No  charge  is  made  under  the 
Contracts  for  contract  administration  or 
for  premium  taxes.  Currently,  no  charge 
is  made  for  transfers  among  the 
Portfolios,  although  the  right  is  reserved 
to  impose  a  charge  of  up  to  $25  for  each 
transfer  made  on  a  more  frequent  basis 
than  one  per  month. 

8.  No  sales  charge  is  deducted  from 
premium  payments  under  the  Contracts. 
However,  a  contingent  deferred  sales 
charge  ("CDSC")  of  up  to  7%  of  the 
amount  withdrawn  or  surrendered  will 
be  deducted  on  a  decreasing  basis  over 

a  seven  year  period.  In  no  event  will  the 
sum  of  the  CDSC  exceed  9%  of  the 
purchase  payments  made  under  the 
Contract.  Underlhe  Contract, 
withdrawing  a  premium  payment 
without  imposition  of  a  CDSC  is 
possible  only  if  seven  years  have 
elapsed  since  the  payment  was  made. 
The  CDSC  will  be  applied  to  pay  for 
Minnesota  Mutual's  costs  of  distributing 
the  Contracts.  Applicants  acknowledge 
that  revenues  from  the  CDSC  may  be 
less  than  its  costs  of  distributing  the 
Contracts.  In  that  event,  the  excess 
distribution  costs  would  have  to  be  paid 
out  of  Minnesota  Mutual's  general 
assets,  which  may  include  profits,  if 


any,  from  the  mortality  and  expense  risk 
charges  assessed  under  the  Contracts. 

9.  A  daily  charge  equal  to  an  effective 
annual  rate  of  1.25%  of  the  value  of  the 
assets  in  the  Separate  Account  will  be 
imposed  to  compensate  Minnesota 
Mutual  for  bearing  certain  mortality  and 
expense  risks  in  connection  with  the 
Contracts.  Of  this  amount.  0.80%  is  for 
mortality  and  0.45%  is  for  expense 
risks.  The  terms  cf  the  Contracts  permit 
the  mortality  and  expense  risks  charge 
to  be  increased  to  1.40%.  Applicants 
acknowledge,  however,  that  any 
increase  to  the  aggregate  mortalitv  and 
expense  risks  cha.'-ge  to  more  than 
1.25%  would  require  exemptive  relief 
under  the  1940  Act. 

10.  The  mortality  risk  arises  from 
Minnesota  Mutual's  contractual 
obligation  to  make  Annuity  Payments 
(determined  in  accordance  with  the 
annuity  tables  provided  in  the 
Contracts)  regardless  of  hovv  long  a 
participant  lives  and  regardless  of  any 
improvement  in  life  expectancv 
generally.  Thus.  .Minnesota  .Mutual 
assumes  the  risk  that  participants,  as  a 
class,  may  live  longer  than  has  been 
estimated  by  its  actuaries,  so  that 
payments  will  continue  for  longer  than 
had  been  anticipated.  A  mortality  risk 
also  is  assumed  in  connection  with  the 
death  benefit  guarantee  because  the 
death  benefit  payment  may  exceed 
Contract  Value. 

11.  The  expense  risk  assumed  by 
Minnesota  Mutual  arises  primarily  from 
Mirmesota  Mutual's  not  charging  for 
contract  administration  and  from  the 
guarantees  in  the  Contracts  to  make 
annuity  payments  in  certain  instances 
in  accordance  with  armuity  tables 
provided  in  the  Contracts,  regardless  of 
whether  its  estimates  of  the  expenses  it 
expects  to  incur  are  correct. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
ftt)m  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  {periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
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princiiM)  uDcfannitar  eonxpl  a 
reaaauble  toe,  u  dMOanmussion  atay 
piescribe,  for  petfcnniiig  booUieeping 
and  other  adrainistralive  duties 
nonnaliy  parfofined  by  the  bank  itself. 

3.  Aj^Bcants  request  memptions 
from  SectifMis  26(a)(2)  and  27(cK2)  of 
the  1940  Act  to  the  extent  necessary  to 
penntt  the  deduction  frtHn  the  assets  of 
the  Separate  Account  of  a  maximum 
charge  of  1.25%  for  Ae  assumption  of 
mortality  and  expeoae  risks.  Applicants 
believe  that  the  requested  exemptions 
are  necessary  and  apiHt>priate  in  the 
pubh'c  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

4.  Applicants  submit  that  Minnesota 
Mutual  is  entitled  to  reasonable 
compensation  for  its  assiunption  of 
mortality  and  expense  risks.  Applicants 
represent  that  the  mortality  and  expense 
risk  charge  of  1.25%  under  the 
Contracts  is  consistent  with  the 
protection  of  investors  because  it  is  a 
reasonable  chaise  to  compensate  Banner 
Life  for  the  risks  that:  (a)  Annuitants 
under  the  Contract  will  live  longer 
individually  or  as  a  group  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts;  and  (b)  the 
Account  Value  will  be  less  than  the 
death  benefit. 

5.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
contracts.  This  representation  is  based 
upon  Minnesota  Mutual's  analysis  of 
publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  any 
contractual  right  to  increase  charges 
above  current  levels,  the  existence  of 
other  charges,  the  number  of  transfers 
permitted  without  charge,  and  the 
ability  to  make  free  withcirawals. 
Minnesota  Mutual  will  maintain  at  its 
home  office,  available  to  the 
Commission,  memoranda  setting  forth 
in  detail  the  products  analyzed  in  the 
course  of,  and  the  methodology  and 
results  of,  its  comparative  review. 

6.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimbursed  by 
the  CDSC.  Minnesota  Mutual  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and  the 
participants.  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  wriU  be  maintained 
by  Minnesota  Mutual  at  its  service  office 


and  will  be  available  to  the 
Commission. 

7.  Miruiesota  Mutual  also  represents 
that  the  Separate  Account  will  only 
invest  in  management  investment 
companies  v^ich  undertake,  in  the 
event  they  should  adopt  a  plan  tmder 
Rule  12b-l  to  finance  distribution 
expenses,  to  have  a  board  of  directors  or 
trustees,  a  majority  of  whom  are  not 
"interested  pwsons"  of  the  company, 
formulate  and  approve  any  such  plan. 

Condusioa 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  ^rly 
intended  by  the  poUcy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarst  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-19826  Filed  8-12-94;  8:45  am| 
BtLLma  CODE  B010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Nations  Air  Express, 
inc.  d/t)/a  Miami  Air  Charter  for 
Issuance  of  Certifwale  Authority 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-8-12)  Docket  48729. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Nations 
Air  Express,  Inc.  d/b/a  Miami  Air 
Charter  fit,  willing,  and  able  and  (2) 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property  and  mail. 
DATE$:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  23, 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
48728  and  addressed  to  the 
Documeiitary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation.  400  Seventh  Stniot, 
S.W.,  Washington.  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 

FOR  RJRTHEH  WfORMATJON  CONTACT:  Mrs. 
Barbara  P.  Dunnigan,  Air  Carrier  Fitness 
Divis  on  (X-56,  Room  6401),  U.S. 


Department  of  Transportation.  400 
Seventh  Street.  S.W..  Washington.  D.C 
2059O..  (202)  366-2342. 

Dated:  Au^^  S,  19d4. 

Patrick  V.Morpfay. 

Acting  Assistant  SeaetaryforAnatioii  aad 
Internationai  Affairs. 

IFR  Doc  94-19867  Filed  8-12-94;  8:45  amf 

BILLJM6  CODE  4«t»«-P    . 


Aviation  Proceedings;  Agrooments 
filed  during  the  Weeic  Ended  Aitgust  & 
1994 

The  foUowing  Agreements  were  filed  with 
the  Departmaot  of  Transportstion  und«r  the 
provisioas  of  49  U.S.C  412  and  414.  Answer 
may  be  filed  within  21  days  of  date  of  filing. 

Docket  Number:  49708. 

Date  filed:  August  5, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Associatint. 

Subject:  r-1  Comp  Telex  MV  698— 
Fares  from  Ethiopia/Eritrea,  r-2  Comp 
Telex  MV  699— Rates  fi-om  Ethiopia/ 
Eritrea,  r-3  Comp  Telex  MV  700— 
Anoend  Rounding  Units  for  Brazil. 

Proposed  Effective  Dote:  Septanber  1. 
1994. 

Phyllis  T.  Kaylar. 

Chief,  Documentary  Savices Division. 
IFR  Doc  94-19863  Filed  8-12-94;  8:45  mnf 
BILUNQ  COOC  4»f«-«»-P 


Appiicattona  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permtts  Hied  Under 
Subpart  Q  During  the  Weeli  Ended 
Augusts,  1994 

The  following  Applications  for  Certificates 
of  Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  were  filed  under 
Subpart  Q  of  the  Department  of 
TransportatJon's  Procedural  Regulations  (Sw 
14  CFR  302.1 701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth  below 
for  each  application.  Foilowing  the  Answer 
period  DOT  may  process  the  appiication  by 
expedited  procedures.  Such  procedures  may 
consist  of  the  adoption  of  a  show-cause 
order,  a  tentative  order,  or  inappropriate 
cases  a  final  order  without  further 
proceedings. 

Docket  Number:  49698. 

Date  filed  .-August  2, 1994. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  30,  1994. 

Description:  Application  of  Northwost 
Airlines,  Inc.,  pursuant  to  Section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  an  amendment  to 
its  certificate  of  public  convenience  and 
necessity  for  Route  554  to  provide 
scheduled  foreign  air  transportation 
between  (1)  Detroit,  Michigan  and 
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Puerto  Vallarta,  Mexico,  (2) 
Minneapolis/St.  Paul,  Minnesota  and 
Ixtapa/Zihuatanejo,  Mexico,  (3) 
Minneapolis/St.  Paul,  Minnesota  and 
Cozumel,  Mexico,  and  (4)  Detroit, 
Michigan  and  Ixtapa/Zihuatanejo, 
Mexico. 

.Docket  Number:  49700. 

Date  filed:  August  3.  1994. 

Due  Date  for  Answers,  Conforming 
Applications. -or  Motion  to  Modify 
Scope:  August  31, 1994. 

Description:  Applicatfon  of  Globe 
Azur  Airline  Inc.  d/b/a  Air  Club 
International,  pursuant  to  Section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  apphes  for  authority  to 
operate  non-scheduled  charter  flights 
between  Canada  and  the  United  States. 

Docket  Number:  49704. 

Date  filed:  August  5.  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  2. 1994. 

Description:  Application  of  DHL 
Airways,  Inc.,  pursuant  to  Section  401 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to^rovide  nonstop  all-cargo  air 
services  between  any  point  or  points  in 
the  United  States  and  any  point  or 
points  in  the  United  Kingdom  and 
Belgium. 
Phyllis  T.Kaylor, 

Chief,  Documentary Sfnicri; Division. 
IFR  Doc.  94-19866  Filed  8-12-94;  8:45  ami 

BILLING  CODE  4910-62-P 


National  HIghv/ay  Traffic  Safety 
Administration 

[Docket  No.  94-60;  Notice  1] 

Receipt  of  Petition  for  Determination 
that  Nonconforming  1994  Alfa  Romeo 
164  Quadrifogoiio  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1994 
Alfa  Romeo  164  Quadrifoglio  passenger 
cars  are  eligible  fur  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1994  Alfa 
Romeo  164  Quadrifoglio  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 


sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
compH-ing  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  14,  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St., 
SW.  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm). 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  subniilled  bv  either 
manufacturers  or  importers  who  have 
registered  vviih  NHTSA  pursuant  to  49 
CFR  Part  5r<2.  As  specified  in  49  CFR 
593.7,  NHT.S.A  publishes  notice  in  the 
Federal  Register  of  eac:h  petition  that  it 
receives,  and  affordb  interested  persons 
an  opportunify  to  comment  on  the 
petititm.  At  the  close  of  the  comment 
period.  NHTS.\  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  h;is  received,  whether  the  vehic  le  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

I-K.  Motors,  hic.  of  Kingsville. 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
determine  whether  1994  Alfa  Romeo 
164  Quadrifoglio  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  ].K.  believes 
is  substantially  similar  is  the  1994  Alfa 
Romeo  164  Quadrifoglio  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer,  Alfa  Lancia 


Industriale,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1994  ' 
Alfa  Romeo  164  Quadrifoglio  to  its  U.S. 
certified  counterpart,  and  found  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U. S.  certified  1994  Alfa  Romeo 
164  Quadrifoglio,  was  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  helr.s, 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U. S.  certified  1994  Alfa  Romeo 
164  Quadrifoglio  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*   •   '.103  Defrosting  and  Defogging 
Systems.  104  Windshield  Wiping  and 
Washington  Systems.  105  Hydraulic 
Brake  Systems.  106  Brake  Hoses.  107 
Reflecting  Surfaces.  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems.  116 
Brake  Fluid.  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints. 
20J  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System.  204 
Steering  Control  Rearward 
Displacement.  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Svstems.  209 
Seat  Beh  Assemblies.  210  Seat  Belt 
Assembly  Anchnrages.  211  Wheel  Nuts, 
Wlieel  Discs  and  Hubcaps.  212 
Windshield  Retention.  214  Side  Door 
Strength.  216  Rnnf  Crush  Resisfanre. 
219  Windshu  Id  Zone  Intrusion.  301 
Fuil System  Integrity,  and  302 
FlammabilHy  nf  Interior  Materials. 

Petitioner  al>o  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
maiked  'Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  11. S. -model  sealed  beam    ■ 
headlamps  and  front  sidemarkers;  (b) 
installation  of  U.S. -model  taillamp 
lenses  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp;  (d)  replacement  of 
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bulb  failure  modules  with  U.S.-modeI 
compoaent& 

Standard  No.  110  Tire  Selection  and 
Aims:  installation  of  a  tire  infonuotion 
placard. 

Standrd  No.  \\\  Rearview Miiron 
replacement  of  the  pasieng^  side 
reorview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Tb^  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 
Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  trom  outside 
the  left  windshield  pillar,  and  a  VIN 
referenct;  label  on  the  edgje  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is  turned 
off. 

Standard  No.  208  Ocatpant  Crash 
Protection:  (a)  installation  of  a  seat  beh 
warning  buzzer,  wired  to  the  seat  beh 
latch;  (b)  installation  of  knee  bolsters  to 
augment  the  vdiicie's  air  bag  based 
passive  restraint  system,  which 
otherwise  conforms  to  the  standard. 

AdditionaUy,  the  petitioner  states  that 
bumper  shocks,  and,  in  some  instances, 
reinforcement  bars  must  be  added  to  the 
non-U.S.  certified  1994  Alfa  Romeo  164 
Quadriibgho  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  Part 
581. 

Interested  persons  are  invited  to 
submit  comnients  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  h  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petititm 
will  be  pubhsbed  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  3014t(a)(lKA)and 
(b)(lh  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1 .50  and  501 .8. 

Issued  on:  August  9, 1994. 
William  A.  Boehry, 

Associate  Administrator  for  EnfoKement. 
(FR  Doc.  94-19861  Filed  8-12-94;  8:45  ami 
■ILUMO  CQOC  4S1«-fi»-M 


[DoclMt  No.  93-60;  Moica  q 

Denial  of  Petition  for  Import  EUgibiUty 
Determination 

This  notice  sets  forth  the  reasons  for 
the  deaial  of  a  petition  sul»Qitted  to  the 
NationtI  Highway  Traffic  Safety 
Administration  (NHTSA)  under  49 
U.S.C.  $0141(a)U)(A)  [fanxtaiy  section 
108(cM3MCXiMI)  of  the  National  Traffic 
and  Motor  Vdiicle  Safety  Ad  (the  Act)). 
The  petitian.  which  was  submitted  by 
G&K  Amtmnotive  Conversion,  Inc.  of 
Santa  Anna.  Cahfomia  (GUC),  a 
registered  importer  of  motor  vehicles, 
requested  NHTSA  to  detennine  that  a 
1992  R«nge  Rover  multi-purpose 
passenger  vehicle  (MPV)  that  was  not 
originally  manufactiued  to  comply  with 
all  appBcable  Federal  motor  vehicle 
safety  standards  is  eUgible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
the  venion  of  the  1992  Range  Rover  that 
was  originally  maouftMiiured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  h^  its 
original  manufacturer  as  complying 
wiUk  the  safety  standards,  and  (2)  it  is 
capabls  of  being  rapidly  modified  to 
confomi  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

NHTSA  published  a  noticein  the 
Federal  Register  on  Septembw  7, 1993 
(58  FTl  47177}  that  contained  a  thorough 
description  of  the  petition,  and  solicited 
public  Oomments  upcu  it.  One  comment 
was  received  in  re^xHise  to  this  notice, 
hxun  tha  North  American  Engineering 
Office  of  Rover  Group  Ltd.  (Rover),  the 
vehicle's  original  manufat^urer. 

In  its  comment.  Rover  expressed 
disagreement  with  G&K's  eontnition 
that  the  non-U.S.  certified  1992  Range 
Rover  is  capable  of  being  readily 
modified  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 
Rover  principally  noted  that  the  chassis 
on  the  U.S.  certified  1992  Range  Rover 
differs  from  that  on  the  non-U.S. 
certified  model  to  meet  the  more 
stringent  test  requirements  for  fuel 
system  integrity  in  Standard  No.  301. 
Because  these  differences  are  integral  to 
the  chassis,  and  cannot  be  eliminated 
through  the  addition  of  individual 
components.  Rover  asserted  that 
replacement  of  the  chassis  would  be 
necessary  to  bring  a  non-U.S.  certified 
1992  Range  Rover  into  compliance  with 
Standard  No.  301.  In  view  of  this 
circiunslance.  Rover  contended  that  the 
non-U.SL  certified  1992  Range  Rover  is 
not  capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  tafety  standards,  precluding  it 
from  being  determined  eligible  for 
importatioa. 


In  a  subsequent  comment  elaborating 
on  this  issue.  Rover  stated  that  the  D.S. 
certified  1992  Range  Rover  has  a  higher 
gross  vehicle  wei^t  ratii^  (GVWR)  and 
a  greater  towing  capacity  than  its  non- 
U.S.  certified  counterpart.  To  achieve 
these  characteristics.  Rover  stated  than 
an  integral  trailer  hitch  is  incorp(»ated 
into  the  chassis  ttn  the  U.S.-o«1ified 
model.  Rover  stated  that  it  has  tested 
vehicles  equipped  with  this  ^-Hjwagw  for 
compliance^with  Standard  No.  301.  but 
has  not  performed  equival«at  testing  for 
non-U.S.  Certified  models. 

Rover  later  advised  NHTSA  that  the 
chassis  on  the  VS.  cratified  1992  Range 
Rover  differs  fiom  that  on  the  niMMJ.S. 
certified  model  in  the  following 
respects: 

(1)  A  crash  can  is  welded  to  the  frame 
at  the  end  of  each  side  rail  to  absorb 
energy  from  a  rear  collision.  Rover 
noted  that  these  components  are 
concealed  by  the  bumper  when  the 
vehicle  is  assembled. 

(2)  Two  large  saddle  plates  are  welded 
to  the  frame  on  the  top  of  each  side  rail 
at  a  position  adjacent  to  the  fiiel  tank. 
These  plates  are  intended  to  stiffen  the 
area  surrounding  the  fuel  tank  to  help 
meet  the  hi^  impact  speed  test 
requirements  of  Standi  No.  3Ctt. 

(3)  Additional  stiffening  plates  are 
attached  in  6tmt  of  the  intermediate  rear 
cross  member,  next  to  the  rear  "A" 
fi^me  mounting  brackets,  to  bdp 
distribute  the  loads  imparted  to  the 
chassis  under  Standard  No.  301  test 
conditions. 

^   (4)  Additional  load  carrying  capability 
under  Standard  No.  301  test  conditions 
is  provided  by  the  "A"  struts  of  the 
towing  hitch  assembly  that  is  welded 
onto  the  chassis. 

Rover  stated  that  all  of  these 
additional  components  are  installed  on 
the  chassis  by  the  chassis  supplier, 
using  precise  welding  jigs  and 
procedures,  prior  to  Ithe  addition  of 
corrosion  inhibitors.  Rover  further 
stated  that  none  of  these  components 
are  available  as  individual  parts. 

After  being  apprised  by  NHTSA  of  the 
Standard  No.  301  compliance  issues 
raised  by  Rover.  G&K  was  unaWe  to 
demonstrate  that  the  non-U.S.  certified 
1992  Rartge  Rover  is  capable  of  being 
readily  modified  to  conform  to  that 
standard.  Accordingly,  NHTSA  has 
concluded  that  the  petition  does  not 
clearly  demonstrate  that  the  mm-U.S. 
certified  1992  Range  Rover  is  eligible  for 
importation.  The  petition  roust  therefore 
be  denied  under  49  CFR  593.7(eJ. 

In  accordance  with  49  U.S.C, 
30141(b)(1)  (formerly  sectiMi 
10a(cK3)(C)(ii)  of  the  Act),  NHTSA  will 
not  consider  a  new  impmt  eligibility 
petition  covering  this  vehicle  until  at 
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least  three  months  from  the  date  of  this 
notice. 

Authority:  49  l'..S,C.  30141ia)(.l)(A)  and 

(b)(1);  40  CFR.S93.7;  delegations  of, uithontv 
n!  49CFRl.S0and  501.8. 

Issiic.i  on:  Augu.st  5,  1994. 

William  A.  Boehly, 

Associate  .Administrator for  Enforcpinftt! 
IFR  Doi    94-19864  Filed  8-1:^-94;  84.1  .iir  | 
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A1813 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

-August  H,  1994. 

The  Department  of  Treasury  has 
.submitted  the  following  public 


information  collection  requirenient(s)  to 
OMB  fur  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Fublit;  Law  96-511.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  li.sted.  Comments  regardinji  this 
information  collection  should  be 
addr(!ssed  to  the-OMB  reviewer  listt'd 
and  t[,.  the  Trt;ahury  Department 
Clearance  Officer.  Department  of  the 
Tr"asurv.  Room  2110.  1425  New  York 
A\('Ri!c.  NW.,  Washington,  DC  20220 

Internal  Revenue  Service  (IRS) 

OMB  S'umhrr  1.545-0140 

Fcmi  \um!>fr  !KS  l"orms  2210  ar.d 

2210F 
Type  of  Revit'iv:  Revision 
Titir':  Underpayment  of  Estimated  Ta\ 

by  Individuals.  Estates,  and  Trusts 


(Short  Method  and  Regular  Method 
(2210)1  l'nderpa\mpnt  of  Estimated 
Ta.x  bv  Farmers  and  Fishermen 
(22HJF) 

Dficription:  intf-.Tial  Revonue  Cntii- 
section  hfa.j4  imposes  a  penalty  for 
failure  to  pay  estimated  ta.x.  This  form 
is  usi'.d  h\  taxpayers  to  determine 
uiif'ther  they  are  subject  to  the 
pt'!iah_\  and  to  computt-  the  penahv  if 
it  applies  The  .Service  ust;s  this 
information  to  determine  whether  the 
td.xpayer  is  sub;ec.t  to  the  p«naltv.  and 
to  verify  the  penalty  amount. 

Hespondents:  Individuals  or 

households.  F'arms.  Busines.  s  or  othrr 
for-profit 

Estmnitpd  Xuniber  of  Hesponiifim,/ 
Recordkft-pprs:  900.0(JO 

Estimated  Burden  Hours  Per 
Ht'spondent  'Hecordkeeper: 


Recordkeeptng 

Learning  atrout  ttie  law  or  the  form ; 

Prepanng  ttie  form 

Copying,  assembling,  and  sendtng  the  form  to  the  IRS 


Short  method 
form  2210 


7  mm  .. 
5  mm  .. 
29  mm 
20  mm 


Regular  method 

form  2210 


13  mn  

39  nun  

2  hr..  15  min 
46  mm 


Fofm 
2210F 


33  mm 
7  mm. 
20  mm 
20  mm 


Frequency  of  Response:  Annually 

Ei^tinuifed  Total  Reporting/ 
Recordkeeping  Burden:  2.507,000 
hours 

Clearance  Officer:  Garrick  Shear.  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571.  1111  Constitution 
Avenue.  N.W.,  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building,  Wasiiingtf>n,  DC 
20503. 

Dale  A.  Morgan, 

Dt-partmnntal  Reports  Miinni;rmfTil  Oflicvr 

IFR  DcK..  94-19890  Filed  08-12-94.  8  41  ;imi 
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Public  Information  Collection 
Requirefnents  Submitted  to  OMB  for 
Review 

August  9.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Publit  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collet:tion  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury'  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avriuie,  NW  ,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  \umher:  1545-0257 

ror:u  \'iiml>er:  IRS  Forms  8109,  H109- 
B,  and  8109C 

Type  of  Review:  Extension 

Tjtle:  Federal  Tax  Deposit  Coupon  (8109 
and  8109-B)  FTD  Address  Cham;e 
(H](I9C;) 

Description:  Federal  Tax  Deposit 
Coupons  are  used  to  deposit  certain 
tvpes  of  taxes  at  authorized 
depositaries.  Coupons  are  sent  to  IRS 
Centers  for  crediting  to  taxpayers' 
accounts.  Data  is  used  by  the  IRS  to 
make  the  credit  and  to  verifv  tax 
deposits  claimed  on  the  returns.  The 
FTD  Address  Change  is  used  to 
change  the  address  on  the  FTD 
coii|>ons.  All  taxpayers  requirei)  to 
n)ake  deposits  are  affected. 

Respondents:  State  or  local 
gov  ('rnments.  Farms,  Businesses  or 
otherFor-profit.  F'ederal  agencies  or 


einpIo>e(s,  Non-prufit  institutions. 

SmaU  i)usinesses  or  organizations 
Estimated  .\umber  of  Respondents: 

9.800.700 
Estimated  Burden  Hours  Per 

Rpspnndent- 


Form  No. 

Response 
time 

8109   _ 

8109-B  

8109C  

2  mmutes 

3  mmutes 
1  minute 

Freqiiencv  of  Response:  On  occasion, 
Weekly,  Monthly.  Other  (Semi- 
weekly,  Monthiv) 

Estmuited  Total  Reporting  Burden: 
2.016.425  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571,  nil  Constitution 
Avenue.  N.W..  Washington,  DC  20224 

OMB  [ievievver-  Milo  Sunderhauf.  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Dale  A.  .Morgan, 

Dfpnrtiurntal  Rppnri>  Managfwent  OffictT 

IIR  Doc  94-19897  Filed  08-12-94;  8:45  miil 

BILLING  CODE  4S30-01-P 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59,  No.  156 

Monday,  August  15,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govenwnent  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Thursday. 
August  18, 1994. 

PLACE:  Maniner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street    , 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  11, 1994. 
lennifiBr  J.  Johnson. 

Dt:puty  Secretary  of  the  Board. 

(PR  Doc.  94-19987  Filed  08-11-94;  10:26 

am]  , 

BILLING  CODE  6210-01-P 

FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 

F.C.S.C.  Meeting  Notice  No.  11-94 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504],  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 


Date  and  time 

Subject  matter 

9:39  a.m  

IR-0386— Iml 

School  Supply 

Co. 

10:< 

to  a.ra 

IR-3054— Henry  H. 

Shamoon,  et  al. 
IR-3055 
IR-3056 
IR-3057 

10: 

0  a.m 

IR-2984— Kathryn 

J.  Rahmanzadeh 
IR-29a5— Roya 

Rahmanzadeh 
IR-2986— Pari 

Rahmanzadeh 
IR-2987— Susanne 

Rahmanzadeh 

11:1 

►0  a.m  

IR-0709— Hayes 
Gahagan 

11:3 

0  a.m  

IR-1145— John  J. 
Brennan 

2;0( 

p.m  

IR-24 16— Estate  of 
Alex  E.  Nielson 

IR-24 17— Ernest 
Rhoten 

IR-24 18— Edward  J 
Cockerill 

2:3d 

p.m  

IR-1321— All 
Jarrahi 

3:0a 

p.m  

IR-0589— Thomas 
H.  Hancock 

3:30 

p.m  

IR-1296— Aliuddin 
&  Kaneez  Ahmed 

•1:00  p.m  

IR-2603— Marion 

Overton  White 

Wed..  August  24, 

Oral  Hearings  contin- 

1004 at: 

ued: 

0:30  a. m  

IR-3207— Eruin 

David  Rabhan 

11):.' 

0  ii.-n  

Consideration  of 
Proposed  Deci- 
sions on  claims 
against  Iran 

Date  and  time 

Tues.,  August  23, 
1994  at: 


Subject  matter 

Oral  Hearings  on  objec- 
tions to  Proposed  De- 
cisions issued  on 
claims  against  Iran: 


Subject  matter  listed  above,  not 
liisposixl  of  at  the  scheduled  meeting, 
may  be  rarrind  over  to  the  agenda  of  the 
following  mot.'ting. 

All  inpetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Str-'ot  N\V.,  Washington,  IX:.  Requests 
for  information,  or  advance  notices  of 
intention  tu  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
600  E  Street,  NW..  Room  6029, 
Washington,  DC  20579.  Telephone: 
(202) 616-6388. 

Ddti-d  jit  Washington,  DC  on  August  10, 
1004. 

Judith  H.  Lock. 

A  dm  in istra live  Officer. 

(FR  Doc.  94-19970  Filed  8-10-94:  4:13  pm] 

BILLING  CODE  4410-<I1-M 


NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board 

DATE  AND  TIME: 

August  18, 1994, 1:30  p.m..  Closed  Session. 
August  19, 1994, 8:30  a.m.,  Closed  Session. 
August  19, 1994, 10:30  a.m.,  Open  Session. 

PLACE:  National  Science  Foundation. 
4201  Wilson  Boulevard,  Room  1235, 
Arlington.  Virginia  22230. 
STATUS: 

Part  of  this  meeting  will  be  open  to  the 
public. 

Part  of  this  meeting  will  be  closed  to  the 
public 

MATTERS  TO  BE  CONSIDERED: 
Thursday.  August  18, 1994 

CLOSED  SESSION  (1 .30  p.m.-3:45  p.m.) 

— Minutes  from  )une  Meeting 
— Grants  and  Contracts 
— Budget  and  Planning 

Open  to  the  Public  (4:00  p.m.)  Swearing- 
in  Ceremony  for  Deputy  Director. 

Friday,  August  19, 1994 

CLOSED  SESSION  (8:30  a.m.-10:30  a.m.) 
—FY  96  Budget  and  Planning 

OPEN  SESSION  (10:30  a.m.-Jl:00  a.m.) 

— Minutes  from  J'.me  Meeting 

— Chairman's  Report     ' 

— Director's  Report 

— Report  from  Exec  utive  Committee 

— Reports  from  Other  Committees 

— Other  Business/Aiijourn 

Marta  Gehelsky, 

Executive  OifictT. 

|FR  Doc.  04-10094  Filed  8-11-94;  10:35  ami 

BILLING  CODE  75SS-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  August  15,  1994. 

A  closed  meeting  will  be  held  on 
Thursday,  August  18,  1994,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 


Federal  Register  /  Vol.  59.  No.  156  /  Monday.  August  15.  1994  /  Sunshine  Act  Meetings      41815 


more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8).  {9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  18, 1994,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 
,  Settlement  of  injunctive  action. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenblum  (202)  942-0500. 

Dated:  August  11, 1994. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-20013  Filed  8-11-94;  12:37  pm] 

BILUNG  CODE  801IM>1-M 

TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1468) 

TIME  AND  DATE:  10  a.m.,  August  17,  ,1994. 

PLACE:  TVA  Knoxville  Office  Complex, 
400  West  Summit  Hill  Drive.  Knoxville, 
Tennessee. 

STATUS:  Open. 

Agenda 


Approval  of  minutes  of  meeting  held  on 
July  20,  1994. 

Discussion  Item 

1.  Preliminary  Rate  Review. 
Action  Items 

Xew  Business 

E — Real  Property  - 

El.  Request  to  Abandon  TVA  Flowage 
Easement  Rights  Affecting  2.2  Acres  of  Land 
on  Watts  Bar  Lake.  Tract  No.  WBR-1354F. 
Roane  County,  Tennessee. 

E2.  Supplement  No.  4  to  Duck  River 
Project  Agreement  (TV-35326A)  for 
Normandy  Dam  Fish  Hatcher  Water  Lines 
and  the  Grant  of  Easement  for  Land 
Management  Activities. 

F — Unclassified 

Fl.  Filingof  Condemnation  Cases. 

F2.  Delegation  of  Authority  to  Vice 
President,  Fossil  Fuels,  to  enter  into  5-Year 
Requirements  Contract  with  Dravo  Materials 
Company,  Inc..  for  Limestone  at  Cumberland 
Fossil  Plant.  L  nits  1  and  2. 

F3.  Contract  with  Sverdrup  Civil.  Inc.,  for 
Water  Treatment  Systems  Upgrades  for 
Colbert  and  Johnsonville  Fossil  Plants. 

F4.  Contract  with  Forney  International, 
Inc..  to  Design  and  Furnish  Ignitors,  Burner 
Management  Systems,  and  Technical 
Support  for  Shawnee  Fossil  Plant  Units  1 
through  9. 

F5.  Supplement  7  to  Personal  Ser\'ices 
ConUtjl  No.  TV-82911V  with  RHR 
International  Company  for  management 
supfwrt  services. 

F6.  Supplements  to  Labor  and  Ser\ices 
Contracts  Based  on  Watts  Bar  Nuclear  Plant 
Unit  1  Completion  Plan.  The  supplements 
are  subject  to  final  negotiations  and  review 
prior  to  execution. 

F7.  Supplement  No.  12  to  Contract 
92NLA-86916B  with  Bechtel  Corporation  of 
Sequoyah  Nuclear  Plant,  subject  to  final 
negotiations  and  review  prior  to  execution. 

F8.  Partnering  Contracts  with 
Westinghouse  Electric  Corporation  for 
Engineering  and  Outage  Ser\'ices  and 


Replacement  Parts  for  Watts  Bar  and 
Sequoyah  Nuclear  Plants,  subject  to  final 
negotiations  and  review  prior  to  execution. 

F9.  New  Task  Assignment  Contracts  with 
McCarty  Holsaple  McCarty,  Incorporated, 
and  Derthick  Henley  &  Wilkerson, 
Incorporated,  for  Architectural  Design, 
Engineering  Design,  and  Related  Services. 

FlO.  Contract  with  J.A.  Jones  Management 
Services  for  Construction  and/or 
Modification  Services  in  the  Tennessee 
Valley  Region. 

Fll  Establishment  of  the  Center  for  Rural 
Studies  Trust. 

Information  Items 

1.  Approval  of  Sale  of  Noncommercial. 
Nonexclusive  Permanent  Recreation 
Easement  Affecting  44.5  Acres  on  Tellico 
Lake  in  Loudon  and  Monroe  Counties, 
Tennessee. 

2.  Approval  of  Residential  Energy 
Efficiency  Program. 

3.  Extension  of  the  Construction  Project 
Agreement  and  the  Project  Mainterance  and 
Modifications  Agreement  for  Five  Yc^s  and 
Modifications  to  Those  -Agreements. 

4.  Designated  Agency  Safety  and  Health 
Official  for  Tennessee  Valley  Authority. 

5.  Grant  of  Easement  Affecting 
Approximately  10.31  Acres  of  Land  on 
Chickamauga  Lake  in  Meigs  and  Rhea 
Counties,  Tennessee. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Ron  Loving,  Vice  President, 
Governmental  Relations,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  898-2999. 

Dated:  .August  10,  1994. 
William  L.  Osteen, 

Associate  General  Counsel 

[FR  Doc.  94-19999  Filed  8-1 1-94:  11:08  am] 
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Immigration  and  Naturalization  Service 


8  CFR  Part  214 

Temporary  Allen  Workers  Seeking  H-1B, 

0,  and  P  Classifications  Under  the 

Immigration  and  Nationality  Act;  Final 

Rule 

8  CFR  Parts  214  and  274a 

Foreign  Employers  Seeking  to  Employ 

Temporary  Alien  Workers  in  the  H,  O, 

and  P  Classifications;  Proposed  Rule 
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DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

8  CFR  Part  214 
PNS  NO.  1454-83] 
RIN  1115-AC72 

Temporary  Alien  Woriiers  Seeldng  H- 
1 B,  O,  and  P  Classifications  Under  the 
Immigration  and  Nationality  Act 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
certain  provisions  of  the  Miscellaneous 
and  Technical  Immigration  and 
NatiuBlization  Amendments  of  1991  as 
.  it  relates  to  temporary  alien  workers 
seeking  nonimmigrant  classification  and 
admission  to  the  United  States  under 
secUons  101{a)(15)  (H),  (O),  and  (P)  of 
the  Immigration  and  Nationality  Act 
(Act).  These  amendments  altered, 
among  other  things,  the  eligibility 
requirements  for  the  H-IB.  O,  and  P 
nonimmigrant  classifications.  This  rule 
contains  the  new  procedures  required 
for  these  classifications  and  conforms 
Service  poUcy  to  the  intent  of  Congress 
as  it  relates  to  these  classifications.  This 
rule  sets  forth  the  new  filing  procedures 
and  eligibihty  standards,  and  clarifies 
for  businesses  and  the  general  public 
the  requirements  for  classification  and 
admission. 

EFFECTIVE  DATE:  August  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Brown,  Adjudications  Officer, 
Adjudications  Division,  Immigration 
and  Natiiralization  Service,  425  I  Stret)t 
NVV.,  Room  3214,  Washington,  CtC 
20536,  telephone  (202)  514-3946. 
SUPPLEMENTARY  INFORMATION:  The 

Immigration  Act  of  1990  (IMMACT), 
Public  Law  101-649,  November  29, 

1990.  created,  among  other  things,  the  O 
and  P  nonimmigrant  classifications. 
These  nonimmigrant  classifications 
were  to  become  effective  on  October  1 , 

1991.  but  the  full  implementation  of 
those  classifications  was  delayed  until 
April  1, 1992  by  the  enactment  of  the 
Armed  Forces  Immigration  Adjustment 
Act  of  1991  (Pub.  L.  102-110)  which 
was  signed  into  law  on  October  1,  1991 . 
In  response  to  concerns  voiced  by  tlie 
public  and  other  interested  parties,  the 
Miscellaneous  and  Technical 
Immigration  and  Naturjlization 
Amendments  of  1991 ,  Pub.  L.  102-232, 
dated  December  12,  1991,  was  enactod 
which  altered  the  eligibility 
requirements  for  certain  portions  of  the 
O  and  P  nonimmigrant  classifications  as 
contamed  in  IMMACT  and,  in  addition, 


added  fashion  models  of  distinguished 
merit  and  ability  to  the  H-lB 
classification. 

On  April  9,  1992.  at  57  FR  1217&- 
12190,  the  Immigration  and 
Naturalization  Service  (Service) 
published  an  interim  rule  with  request 
for  comments  in  order  to  implement  the 
provisions  of  Pub.  L.  102-232. 
Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
June  8,  1992. 

This  final  rule  amends  the  Service's 
regulations  at  8  CFR  214.2  to  refiect  the 
changes  made  by  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  1991, 
PubUc  Law  102-232,  December  12, 
1991.  The  changes  are  discussed  below. 
For  the  sake  of  convenience,  the  entire 
O  and  P  regulations  have  been  reprinted 
here. 

Discussion  of  Comments  on  the  Interim 
Regulations 

The  Service  received  192  comments 
on  the  interim  rule.  Many  of  these 
comraenters  addressed  more  than  one 
issue  in  their  comments.  The  vast 
majority  of  the  comments  dealt  with  the 
O  and  P  classifications.  Only  eight 
comments  were  received  which 
addressed  the  H-IB  classification.  A 
number  of  commenters  offered 
suggestions  and  improvements  for  the 
interim  rule,  many  of  which  have  been 
adopted  in  the  final  rule.  The  following 
discussion  groups  the  comments  into 
the  various  nonimmigrant 
classifications,  discusses  the  issues 
raised,  provides  the  Service's  position 
on  tha  issues  and,  finally,  indicates  the 
revisions  adopted  in  the  final  rule, 
based  on  the  public's  concerns.  A 
general  provision  section  is  also 
included  in  which  topics  relating  to 
both  the  O  and  P  classifications,  such  as 
filing  by  agents  and  the  consultation 
process,  are  discussed.  The  final  rule 
also  contains  a  number  of  changes 
which  wore  implemented  as  a  result  of 
the  monitoring  of  the  actual  operation  of 
the  interim  rule. 

H'lB  Nonimmigrant  Chissification 

Occupations  Includod  in  the  H-lB 
Classification— §  214. 2(h)n  )(i) 

Sovea  con'.'nt'ntc.rs  suggested  that  the 
Scr.icc  include  in  the  definition  of  the 
H-1 D  tlasiification  a  number  of  support 
occupations  normally  encountered  in 
the  fiold  of  fashion  modoling.  sudi  as 
hair  stylists  and  make-up  artists. 
Nothing  in  the  statute  or  the  legislative 
history  indicates  that  Congress  intended 
to  include  support  occupations  in  the 
H-lB  classification.  The  statute  clearly 
limits  the  H-lB  classification  to  aliens 


employed  in  a  specialty  occupation  and 
to  fashion  models  of  distinguished  merit 
and  ability.  Therefore,  the  Service 
cannot  adopt  this  suggestion. 

It  should  be  noted  that  aliens 
employed  in  such  fields  as  hair-styling 
may  be  able  to  obtain  nonimmigrant 
classification  under  the  O-l 
classification  or  under  the  H-2B 
classification  if  eligible.  The  admission 
of  these  aliens  into  the  United  States  is 
not  precluded  by  the  fact  that  they  are 
not  statutorily  eligible  for  H-lB 
classification. 

Evidentiary  Criteria  for  Petitions  for 
Fashion  Models  of  Distinguished  Merit 
and  Ability— §  214.2(h)(4)(vii) 

The  other  comment  received 
concerning  the  K-lB  classification 
stated  that  the  evidentiary  criteria 
relating  to  the  beneficiary's 
requirements  for  classification  as  an  H- 
IB  fashion  model  did  not  accurately 
reflect  the  nature  of  the  industry.  For 
example,  the  commenter  stated  that, 
generally  speaking,  awards  are  not 
available  to  fashion  models  and  should 
not  be  listed  as  a  criterion  for 
estabhshing  that  a  fashion  model  is  of 
distinguished  merit  and  abifity.  The 
final  rule  adopts  the  evidentiary  criteria 
suggested  by  the  commenter.  The 
Service  believes  that  the  regulation  tiovv 
lists  evidentiary  criteria  which  are  more 
appropriate  to  the  industry. 

0  Nonimmigrant  Category 

Prior  to  discussing  the  comments 
relating  to  the  O  nomimmigrant 
classification,  it  must  be  noted  that  the 
final  rule  contains  a  number  of 
adjustments  in  terminology.  In  the 
interim  rule,  the  Service  labeled  the  list 
of  the  types  of  evidence  that  a  petitioner 
could  submit  to  establish  an  alien's 
eligibility  as  "standards"  for  the 
classification.  For  example,  in  the 
interim  rule,  the  heading  of 
§  214.2(o)(3)(iv)  was  entitled  "Standards 
for  an  O-l  alien  of  extraordinary  ability 
in  the  fields  of  science  •  *  *".  The 
paragraph  then  proceeded  to  Ust  the 
types  of  evidence  that  a  petitioner  could 
submit  to  establish  the  alien  was  of  O- 

1  caliber.  In  reality,  the  standard  for  an 
alien  of  extraordinary  ability  in  the  O- 
1  classification  is  that  the  alien  is  one 
of  the  small  percentage  of  individuals 
who  have  risen  to  the  very  top  of  their 
fiold  of  endeavor.  The  evidence 
submitted  by  the  petitioner  is  not  the 
standard  for  the  clas.Mfication,  but 
merely  the  mechanism  to  establish 
whether  the  standard  has  been  met.  The 
paragraph  headings  for  §214.2(o)(3)(iii). 
(iv).  and  (v)  have  been  amended  to 
reflect  this  change  in  terminology.  . 


Federal  Register  /  Vol.  59,  No.  156  /  Monday,  August  15.  1994  /  Rules  and  Regulations 


The  Service  has  also  received 
comments  that  the  interim  rule  is 
complicated  as  it  appears  to  require  a 
petitioner  to  submit  two  separate  sets  of 
evidence  to  establish  the  beneficiary's 
eligibility.  In  fact,  the  interim  rule  at 
§  214.2(o)(3)  sets  forth  the  evidentiary 
requirements  for  the  classification  while 
§  214.2{o)(6)  describes  the  type  of 
evidence  which  may  be  submitted  to 
meet  this  requirement.  However,  in 
order  to  remove  any  ambiguity  in  this 
matter,  the  Service  has  amended  the 
interim  rule  by  changing  the  heading  of 
the  paragraph  (o)(6),  which  provides  a 
description  of  the  evidence  to  be 
submitted,  and  moving  it  to  paragraph 
(o)(2)(iii)  in  the  final  rule.  As  a  result  of 
this  change,  it  should  be  clear  to  the 
public  that  the  purpose  of  this  particular 
paragraph  is  merely  to  provide  a 
description  of  the  types  of  evidence 
which  may  be  submitted  by  a  petitioner. 
For  further  clarification,  the  final  rule 
also  contains  a  new  paragraph  at 
(o)(2)(ii)  which  contains  a  general 
summary  of  the  evidence  required  to  be 
submitted  for  an  O  petition. 

The  five  fields  of  activity  included  in 
the  statute  (sciences,  arts,  education, 
business,  and  athletics)  are  sufficiently 
broad  so  that  aliens  employed  in  most 
occupations  within  these  fields  may  be 
classified  as  O-l  nonimmigrant  aliens 
provided,  of  course,  that  such 
classification  is  not  precluded  by  statute 
or  regulation  and  the  alien  is  eligible  for 
such  classification. 
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Form  of  Documentation — 
§214.2(o){2)(iii)(A) 

Twenty-five  commenters  suggested 
that  the  Service's  requirement  that  the 
person  in  charge  of  an  institution,  firm, 
establishment,  or  organization  where 
the  beneficiary's  work  was  performed 
should  not  be  solely  responsible  for 
executing  the  documents  submitted  in 
support  of  an  O  petition.  The 
commenters  suggested  that  a 
responsible  person,  not  necessarily  the 
person  in  charge,  should  be  permitted  to 
endorse  the  supporting  documentation. 
The  Service  agrees  with  this  suggestion 
and  the  final  rule  will  be  amended  to 
require  that  documentary  evidence  need 
only.be  endorsed  by  a  responsible 
person  at  the  organization,  firm, 
institution,  or  establishment  where  the 
work  was  performed,  and  not 
necessarily  the  person  in  charge. 

Services  for  More  than  One  Employer — 
§214.2(o)(2)(iv)(B) 

One  individual  suggested  that  the 
final  rule  contain  a  provision  allowing 
an  O-l  alien  to  work  concurrently  for 
two  employers  without  the  employers 
filing  separate  petitions  for  the  alien 


The  statute  requires  that,  prior  to 
according  an  alien  O-l  status,  the 
Attorney  General  must  determine  if  the 
alien  will  continue  to  be  employed  in 
the  area  of  the  extraordinary  ability  or 
achievement.  This  determination  cannot 
be  made  unless  each  employer  files  a 
petition  for  the  alien.  Further,  although 
approval  of  an  O  nonimmigrant  petition 
does  not  involve  a  test  of  the  U.S.  labor 
market,  the  statute  clearly  requires  that 
labor  organizations,  peer  groups,  and,  in 
some  cases,  management  organizations, 
must  be  consulted  prior  to  according  an 
alien  O  classification.  In  order  to  ensure 
that  these  criteria  are  met,  separate 
petitions  must  be  field  by  each 
employer.  TSi-refore,  this  comment  will 
not  be  adopted. 

Change  of  Emplover — 
§214.2(o)(2)(iv)(C) 

This  paragraph  has  been  amended  in 
the  final  rule  to  reflect  that  when  an  O 
alien  changes  employers,  the  new 
employer  must  also  seek  an  extension  of 
the  alien's  stay.  This  alteration  makes 
the  O  regulation  consistent  with  the  P 
regulation. 

The  language  contained  in  the  interim 
rule  has  also  been  amended  to  reflect 
that  in  those  situations  where  the 
petition  was  filed  by  an  agent  and  the 
alien  changes  employers,  the  agent  must 
file  an  amended  petition  reflecting  the 
change.  The  agent  must  also  file  for  an 
extension  of  stay.  The  language 
contained  in  the  interim  rule  did  not 
accommodate  this  situation. 

Amended  Petitions— §  214.2(o)(2)(iv)(D) 

The  language  contained  in  the  interim 
rule  has  been  amended  to  reflect  that  a 
petitioner  may  add  additional 
performances,  events,  or  competitions  to 
a  valid  O  petition  without  filing  an 
amended  petition.  This  amendment  was 
adopted  by  the  Service  as  a  result  of 
comments  received  f.-nm  the  public  as  a 
result  of  the  operatiim  of  the  interim 
rule. 

Definitions  of  terms  found  in  the  O-l 
Nonimmigrant  Category — 
§214.2(o)(3)(ii) 

One  commentcr  suggested  that  chefs 
should  be  included  in  the  definition  of 
the  term  "arts".  Since  a  chef  requires 
skill  and  creative  imagination  in  order 
to  "create"  dishes  and  meals,  the 
Service  will  include  culinary  arts  within 
the  definition  of  the  term  "arts".  Of 
course,  a  chef  would  have  to  meet  the 
regulatory  standards  required  for 
classification  as  an  O-l  artist. 

Fourteen  commenters  also 
recommended  that  the  term  arts  should 
include  not  only  principal  creators  and 
performers,  but  other  essential  persons 


such  as,  but  not  limited  to,  directors,  set 
designers,  and  choreographers.  Since 
there  is  legislative  support  for  this 
suggestion  at  137  Cong  Rec.  S18247 
(daily  ed.  Nov.  26, 1991).  this  suggestion 
will  be  adopted. 

One  cdmmenter  suggested  that  the 
definition  of  arts  should  specifically 
include  those  aliens  involved  in  live 
musical  performances  and  their 
embodiment  in  sound  recordings.  The 
suggestion  will  not  be  adopted  since 
these  entertainers  are  already  included 
in  the  definition  of  arts  as  thev  are. 
obviously,  performing  artists.  It  should 
be  noted  that  it  is  not  feasible  to  hst 
every  occupation  in  the  regulation 
which  can  be  considered  to  fall  '.^  ithin 
the  very  broad  field  of  arts. 

Forty-four  commenters  suggested  that 
the  final  rule  include  a  definition  of  the 
term  "event"  to  provide  guidance  to 
petitioners  as  to  what  activities  are 
covered  by  the  petition.  In  response  to 
these  comments,  the  final  rule  now 
contains  a  definition  of  the  term 
"event".  The  definition  recognizes  that 
short  vacations  often  occur  during  an 
event  or  performance  which  are 
incidental  and/or  related  to  the  event  or 
performance.  The  Service  will  not 
include  the  term  "layoffs"  in  the 
definition  of  the  term  "event",  as  the 
term  commonly  implies  a  negative  and 
adverse  action  of  unemplo\Tnent. 
However,  the  definition  will  include 
language  which  allows  for  short 
stopovers  between  performances,  such 
as  in  a  tour.  The  Service  believes  that 
business  events  are  adequately 
considered  in  the  definition  as  business 
projects. 

In  response  to  a  comment  that  the 
definition  of  the  term  extraordinary 
ability  found  in  the  interim  rule  was 
confusing,  the  definition  has  been 
amended  in  the  final  rule.  For 
clarification,  the  final  rule  contains  a 
definition  of  the  term  "extraordinarv 
ability  in  the  field  of  arts"  and  a 
separate  definition  of  "extraordinary 
ability  in  the  field  of  science,  education, 
business,  or  athletics".  For  further 
clarification,  the  definition  of  the  term 
"distinction"  found  in  the  interim  rule 
has  been  included  in  the  definition  of 
the  term  "extraordinary  ability  in  the 
field  of  arts". 

Two  commenters  recommend  that  the 
definition  of  peer  group  be  altered  to  be 
less  restrictive.  The  definition  of  peer 
group  contained  in  the  interim  rule 
required  that  the  members  of  the  peer 
group  be  of  "similar  standing  with  the 
alien".  Due  to  the  high  standards  for  the 
O-l  category  in  the  fields  of  science, 
business,  education,  and  athletics,  it 
would  be  very  difficult  for  prospective 
petitioners  to  find  a  group  of 
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individuals  who  were  of  similar 
standing  with  the  boaefidary. 
Therefore.the  definition  of  the  term 
"peer  group"  has  been  modified  in  the 
final  rule  to  remove  this  phrase. 
One  commenter,  citing  section 
214(c)(6)(A)(i)  of  the  act,  suggested  that 
the  definition  of  peer  group  be  amended 
to  indicate  that  a  peer  group  could  be 
a  person  or  persons  of  the  alien's 
choosing  with  expertise  in  the  alien's 
particular  field  of  endeavor.  The  Service 
has  interi»eted  this  particular  section  of 
law  as  allowing  petiti(»ers  to  submit  a 
consultation  in  Uie  case  of  an'  O-l  alien 
of  extraordinary  ability  from  either  a 
peer  group  or  a  person  or  persons  of  its 
choosing.  It  is  the  Service's  opinicm  that 
the  term  "person  or  persons  of  its 
choosing"  was  placed  hito  the  statute  as 
an  ahemate  source  Car  a  consultation 
and  was  not  inchided  as  a  definition  of 
the  term  "peer  group-"  Therefore,  this 
comment  will  not  be  adopted. 

Criteria  for  Establishing  That  a  Position 
Requires  the  Services  of  an  Alien  of 
Ex&aordinary Ability  or  Achievement — 
§214.2(oM3)(iii> 

Two  commenters  recommended  that 
the  criteria  fin  eatabliahmg  a  positico 
requiring  tke  services  of  an  O-l 
nonimmigrant  alien  should  be  amended 
since  such  criteria  relate  more  to  the 
petitioner  than  the  actual  positian  itself. 
In  addition,  one  commenter  suggested 
that  there  is  no  statutory  suppwt  fat  the 
requirement  than  an  O-l  ahen  be 
coming  to  perfwm  services  requiring  an 
-  alien  of  O-l  caliber.  The  commenter 
noted  that  the  statute  merely  requires 
that  the  O-l  alien  be  coming  to  perform 
services  in  the  area  of  extraordinary, 
ability. 

After  careful  consideration,  the 
Service  agrees  that  there  is  no  statutory 
support  for  the  requirement  that  an  O- 
1  alien  must  be  coming  to  the  U.S.  to 
pefform  services  requiring  an  alien  of 
O-l  caliber.  As  a  result,  this  paragraph 
has  been  deleted  from  the  final  rule.  The 
alien,  however,  must  be  coming  to 
perform  services  in  the  area  of 
extraordinary  ability  as  is  required  in 
the  statutory  definition  of  the 
classification. 

Evidentiary  Criteria  for  an  O-l  Alien  of 
Extraordinary'  Ability  in  the  Fields  of 
Science,  Education,  Business,  or 
Athletics— §  214.2(o)(e){iv) 

Eighteen  comments  were  received 
relating  to  the  criteria  for  an  ahen  of 
extraordinary  ability  in  the  fields  of 
science,  education,  business,  or 
athletics.  One  commenter  suggested  that 
a  businessman  could  not  obtain 
classification  as  an  O-l  aUen  since  the 
criteria  for  the  classification  did  nut 


readily  accommodate  individuals  in  the 
field  of  business.  It  is  the  opinion  of  the 
Service  that  the  evidentiary  criteria  for 
aliens  of  extrawdinary  ability  do 
accommodate  business  people.  An  O-l 
business  person,  i.e.,  a  business  person 
who  is  at  the  very  peak  of  his  or  her 
occupation,  would,  in  all  likelihood,  be 
able  to  meet  many  of  the  evidentiary 
criteria  listed  in  the  regulation.  Also  the 
"catch-all"  category  at 
§  214.2(o)(3)(iv)(C)  allows  for  the 
submission  of  additional  evidence  not 
covered  by  the  other  criteria. 

Ode  commenter  suggested  that  all 
hockey  players  in  lhel>Jational  Hockey 
League  should  be  eligible  for  O-l 
classification.  The  Service  cannot  adopt 
this  suggestion  since  extraordinary 
ability  can  only  be  accorded  to  the  small 
percentage  of  individuals  who  have 
risen-to  the  very  top  of  their  field  of 
endeavor. 

Foiuteen  commenters  suggested  that 
comparable  evidence  should  be  defined 
as  "evidence  appropriate  to,  and 
recoj^iized  within  the  field."  The 
Service  will  not  incorporate  this 
suggestion  into  the  final  rule  since  it  is 
not  necessary.  Clearly,  any  evidence 
submitted  in  support  of  an  O-l  petition 
must  relate  to  the  afien's  field  of 
endeavor  and  be  recognized  in  that  field 
of  endeavor  or  else  it -is  of  no  value  in 
the  ad)ucficati<Bi  of  the  petiticm. 

Four  cinnmenters  also  sugy^ed  that 
the  comparable  evidence  criteria  be 
eliminated  as  it  compromises  the  other 
more  specific  criteria.  The  Service  will 
not  adopt  this  suggestion  as  the 
comparable  evidence  criteria-merely 
allows  petition«9  in  cases  where  the 
beneficiary  is  employed  in  an  unusual 
or  obscure  field  of  endeavor  to  submit 
alternate,  but  equivalent,  forms  of 
evidence. 

One  commenter  suggested  that  the  O- 
1  criteria  for  university  and  college 
professors  are  excessive  and  should  be 
altered.  The  Service  will  not  adopt  this 
suggestion  since  the  O-l  category  is 
reserved  for  those  aliens  who  have 
reached  the  very  top  of  their  occupation 
or  profession.  The  standard  for  the 
classification  as  created  by  Congress 
was  designed  to  be  extremely  high  and 
limited  to  only  the  best  individuals 
employed  in  a  particular  field. 

Evidentiary  Criteria  for  an  O-l  Alien  of 
Extraordinary  Ability  in  the  Field  of 
Arts— §214.2(o)(3)(v) 

Under  the  statute,  the  standard  for  an 
O-l  artist  is  significantly  lower  than  the 
standard  for  an  alien  of  extraordinary 
ability  in  the  fields  of  science, 
education,  business,  or  athletics. 
Petitioners  are  required  to  establish  only 
that  the  O-l  artist  is  prominent  in  his 


or  her  field  of  endeavor.  Eligibility  for 
O-l  classification  in  the  field  of  arts  is 
not  limited  to  those  aliens  who  have 
reached  the  very  top  of  their  professions 
as  is  required  in  the  fields  of  science, 
business,  education,  or  athletics.  In 
order  to  estabUsh  an  alien  as  an  O-l 
alien  of  extraordinary  ability  in  the  field 
of  arts,  the  petitioner  must  submit 
evidence  that  the  beneficiary  has 
received,  or  been  nominated  for,  a  major 
international  or  national  awsd  or 
submit  evidence  relating  to  three  of  six 
other  criteria.  The  regulation  also  allows 
the  submission  of  comparable  evidence 
if  the  six  listed  criteria  cannot  be  met. 

A  niunber  of  comments  were  received 
addressing  the  evidentiary  criteria  for 
the  classification.  Many  en  the 
comments  suggested  that  the  criteria  be 
altered  in  some  Cashicm.  One  commenter 
suggested  that  the  criteria  for  this 
category  were  duplicative  and  that  by 
meeting  one  criterirai,  the  aJien  would 
actually  meet  two.  Thirteen  commenters 
suggested  that  the  interim  regulation 
should  be  altered  to  ptisvide  that  second 
or  third  place  finishes  in  a  prestigious 
competititm  qualify  an  alien  as  an  O-l. 
Thirteen  commenten  also  suggested 
that  the  receipt  of  lesser  awards  than 
those  specified  in  the  regulation  should 
be  a  separate  criterion  in  the  regulation. 
One  commenter  stated  that  additional 
awards  should  be  listed  in  the 
regulation  for  aliens  employed  in  the 
recording  industry. 

The  Service  will  not  adopt  any  of  the 
foregoing  suggestions.  It  is  recognized 
that  a  niunber  of  the  criteria  listed  in  the 
regulation  are  similar  to  one  another, 
but  it  must  also  be  noted  that  no  two  are 
identical.  Further,  the  Service's  decision 
in  a  particular  case  is  also  dependent 
upon  the  quality  of  the  evidence 
submitted  by  the  petitioner,  not  just  the 
quantity  of  evidence.  The  mere  fact  that 
the  petitioner  has  submitted  evidence 
relating  to  three  of  the  criteria  as 
required  by  the  regulation  does  not 
necessarily  establish  thait  the  alien  is 
eligible  for  O-l  classification. 

The  interim  regulation  also  provides 
that  O-l  ehgibitity  can  be  established  if 
the  alien  has  been  nominated  for  a 
significant  national  or  international 
award.  Thus,  second  and  third  place 
finishes  are  already  contemplated  in  the 
regulation. 

It  must  be  noted  that  the  awards  listed 
in  the  regulation  are  provided  merely  as 
examples  and  are  not  all-inclusive. 
Other  major  national  or  international 
awards  will  also  be  considered  by  the 
Service  in  determining  the  alien's 
eligibility.  The  listing  of  every  major 
national  award  in  every  field  of 
endeavor  is.  therefore,  not  necessarv. 
Fmally,  pursuant  to  §  214.2(oM3){v)(C). 
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it  is  understood  that,  in  certain  cases.  ■ 
petitioner  may  si^nnit  evidence  that  the 
beneficiary  has  been  the  recipient  of  less 
significant  awards  in  support  of  the 
petition. 

Two  conunenters  also  recommended 
that  the  interim  rule  be  amended  to 
reflect  that  the  salary  of  the  proposed 
position  should  be  high  in  relation  to 
others  in  the  field.  Since,  in  some  cases, 
the  proffered  salary  may  be  indicative  of 
the  alien's  level  of  recognition,  the  final 
rule  has  been  amended  to  include 
language  indicating  that  the  alien's 
salary  may  be  used  as  a  criteria  in 
~    establishing  the  alien's  eligibility  for  O- 
1  classification.  However,  the  Service 
recognizes  that  situations  may  arise 
where  an  O-l  alien  is  coming 
legitimately  to  the  U.S.  to  perform 
services  in  a  position  where  there  is 
little  or  no  salary.  For  example,  an  O- 
1  entertainer  may  be  invited  to  come  to 
the  U.S.  to  perform  at  a  charity  event 
and  receive  no  remuneration.  The  alien 
is  still  of  O-l  caliber  even  thougli  the 
proffered  salary  may  be  minimal.  As  a 
result,  the  alien's  salary  may  be 
considered  by  the  Service  in 
determining  the  alien's  eligibility  but  a 
high  salary  is  not  a  mandatory 
requirement  for  establishing  eh'gibility. 
One  commenter  stated  that  the  term 
"critical  role"  should  be  removed  from 
the  ehgibility  criteria  for  an  O-l  alien 
since  it  was  not  contained  in  the  pre- 
IMMACT  H-IB  regulations.  The 
commenter  noted  that  Congress  desired 
that  the  criteria  for  aliens  of 
extraordinary  ability  in  the  arts  mirror 
the  prior  H-IB  criteria  for  prominent 
aliens.  The  Service  will  not  adopt  this 
suggestion  as  the  inclusion  of  this  term 
does  not  aher  or  lessen  the  criteria  for 
the  classification  in  any  meaningful 
fashion.  The  term  merely  expands  and 
explains  the  criteria^ 

Evidentiary  Criteria  for  Aliens  of 
Extraordinary  Achievement  in  the  Field 
of  MtJtion  Picture  and  Television— 

§2.14.1(o)(3)(vi) 

Thr-^e  commfnters  suj;g»-<lt  d  that  the 
standard  foraliens of  extraordinarv 
achievement  in  the  motion  picfjn-  .;iid 
ttaevision  industry  should  b,'  hichf-r 
than  ti:c  standr^rd  for  alirns  of 
extraordinary  ebility  in  the  c.rls.  In  ihe 
intrriin  rule,  the  Service  linked  lh»?se 
tv.-o  cat^'gories  together.  The  S<^rvir,-e 
I.  iv  af^reos  ths*  the  stajr;dards  i->r  thK'H 
r-o  classifications  arc  different  and  will 
in  '^rporale  ibi.s  supgostion  in'o  the  fir^l 
rul  . 

<)n.»  of  the  sign! fit-art  chants 
f    iitaijied  in  Pub.  L.  102-232  was  thdt 
Congress  provided  a  statutory  definition 
to  extraordinary  abiUty  in  the  arts. 
('ongress  has  defined  this  term  as 


•distincUon",  which  has  been 
interpreted  by  the  Service  lo  mean 
'prominence'".  See  137  Cong.  Rec. 
Si  824  7  {daily  ed.,  Nov.  16, 1991).  This 
statutory  diange  effectively  lowered  the 
standard  for  aliens  in  the  field  of  arts 
originally  contained  in  IMMACT  and 
differentiated  the  standard  for  artists  for 
extraordinary  ability  from  other  aliens 
of  extraordinary  ability.  However,  Pub. 
L.  102-232  did  not  lower  the  standard 
for  aliens  of  extraordinary  achievement 
in  the  motion  picture  and  television 
industry  but  left  the  standard  intact. 
Thus,  the  Service  can  no  longer  fink 
♦hese  two  categories  of  aliens  together 
since  the  categories  now  have  different 
standards. 

As  a  result,  the  final  rule  has  been 
modified  to  reflect  that  an  alien  of 
extraordinary  achievement  in  the  field 
of  motion  pictures  or  television  must 
meet  a  higher  standard  than  that  for  an 
alien  of  extraordinary  alMlity  in  the  field 
of  arts,  namely,  the  prominence 
standard.  The  Service  has  defined  the 
standard  for  ahens  of  extraordinary 
achievement  in  the  field  of  motion 
pictures  and  television  in  the  final  rule 
as  a  very  high  level  of  accomplishment 
evidenced  by  a  degree  of  skill  and 
recognition  significantly  above  that 
ordinarily  encountered."  The  alien  must 
be  outstanding  or  notable  in  the  field  of 
endeavor.  An  alien  who  is  merely  well- 
known,  i.e.,  a  prominent  alien,  would 
not  qualify  for  this  category. 

It  should  be  noted  that  the  evidentiary 
criteria  for  aliens  of  extraordinary 
abihty  in  the  arts  and  fw  aliens  of 
extraordinary  achievement  in  the 
motion  picture  or  television  industry  are 
the  same.  However,  this  does  not  mean 
the  standards  for  the  classification  are" 
the  same.  Again,  the  standard  for  the 
classification  relates  to  the  definition  of 
the  classification,  not  to  the  r\  idence 
submitted  by  the  petitioner.  Tnus.  while 
thn  Service  will  examine  the  sa.me 
evidence  for  these  two  classifirations,  it 
will  weight  the  evidence  diflcrer.tly, 
and  nrfjuires  iliens  of  extraordinary' 
achievenipnt  in  the  mf>';on  picture  a.-id 
fek-visios  industry  to  :n(^t  a  higher 
standard  th?-i  aiit-ns  of  e.<1rar>rd';::c..-y 
.ibililv  in  the  Held  of  arts. 

The  erf^:-t  gi  thpse  rpivalrttory  :i::d 
s;:itui,iry  f.ht7vioes  is  rhrA  ih^^rearv  .now 
thr.fi-  distinct  r.;ii.'>.inny5!  of  .^lipns  In  the 
fVl  f  I.-i.s->fi<\i:ion  One  r5/»s?!r;ra!)c-n 
r-'i..;'  s  to  aii':nt.  of  frxtnjordinarv"  .ihih'fv 
in  ;h.'  fields  of  sciPr5c>\  educjlirr^. 
h';sin>;ss.  or  al?i!«^tirs.  Th^  s{.inJ,ir^!  (or 
tliis  clnf-sifitotion  is  that  the  alien  :s  one 
cjf  the  sn-;all  pcrcent.-igp  of  p(;rsons  v>ho 
h.ive  risen  to  the  top  of  this  profps-ion. 
Tho  second  classification  relates  tc  O- 
1  aliens  of  extrsordinarv  abiiity  ,n  the 
field  of  arts.  The  standard  for  this 


classification  is  that  the  alien  is 
prominent.  The  third  category  within 
the  classification  relates  to  aliens  who 
are  of  extraordinary  achievement  in  the 
field  of  motion  pictures  or  television. 
The  standard  for  this  classification  is 
that  the  alien  is  outstanding  in  his  or 
her  field,  but  not  necessarily  at  the  very- 
top  of  the  profession. 

In  order  Jo  effectuate  this  change,  the 
final  rule  now  contains  a  new  paragraph 
at  (o)(3)(vi)  containing  the  criteria  for 
O-l  ahens  of  extraordinary  achievement 
in  the  field  of  motion  pictures  and 
television. 

One  commenter  suggested  that  the 
standards  for  the  categories  within  the 
O-l  classification  do  not  reflect  that  the 
aliens  must  have  sustair  -d  national  or 
international  acclaim,  'i    3  Service 
believes  that  the  descriptions  of  the 
classifications  at  §214.1(o)lKii) 
accurately  reflect  Congressional  intent 
since  the  regulatory  language  is  taken 
directly  from  the  statute. 

Petition  for  an  0-2  Accompanying 
Alien— §  214.2(o)(4) 

One  commenter  suggested  that  the 
reference  to  VS.  workers  be  deleted 
from  the  regulation  as  it  was  not 
contained  in  the  statute.  The  statute 
requires  that  0-2  aliens  have  critical 
skills  and  experience  with  the  0-1  alien 
which  are  not  of  a  general  nature  and 
which  are  not  possessed  by  other 
individuals.  On  the  other  hand,  the 
interim  rule  merely  requires  that  the 
petitioner  estabfish  that  the  alien  have 
critical  skills  which  are  not  possessed 
by  a  U.S.  worker.  The  regulatory 
standard  is,  in  effect,  a  lesser  standa.'-d 
than  that  required  by  the  statute.  A%  a 
practical  matter,  the  U.S.  worker 
standard  can  be  more  easilv  established 
by  a  prospective  petitioner  than  a 
worldwide  worker  standard  because  of 
the  availability  of  the  consultation 
process.  Therefore,  the  Ser\';(-e  will  r.i.f 
adopt  this  suggestion  since  it  \vnL.!d 
further  cf)mpiic.-2te  the  pp;itt;n;.ns' 
prrxress  by  reqririr-g  pf ti'io.ir.-s  d.'sirirs 
to  impo.'-t  es.*'  rtial  sur^pcr*.  pT'-onr.t  1  f.i 
rslabl):>h  that  the  .ili-.Vs  skills  snd 
kiio\viedi,'u  37?  r.-ot  possessed  bv^nyf.^r)'? 
rise  in  the  -.voHd.  C'e-frly,  Cr.n,;:rss'j:ir-.I 
in^'^nt  ir.  th:<  f.r\a  v  -)s  to  protect  V  S. 
workors.  n.-t  workers  In  other  tin  .ntrtc's. 

Oi}'}  c;cn'int\nter rerom.mend-'d  that 
the  .Service  should  require  th  it  Ha 
crcomp.-iriying  alion  have  at  l.-^st  thn-i-; 
\<'.".rs  of  c.-p.jrf. -nee  with  the  0-2  hV.k'a 
h"U>r>-  acf  ompan}  ing  ah'cn  stafii.s  ran  U; 
itr.'nied.  TheSc:nice  wiil  not  adopt  tias 
sifpgpstioii  as  it  do^s  ivtt  pro\  i,ie 
su.nicinnt  flnxihihty  tJ  acc(M:inio<Lt.; 
aliens  eniployr-d  in  the  enfcrtainmonf 
and  .sports  fields. 
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Consultation  Process  for  O 
Nonimmigrants — §  214.2(o)(S) 

A  large  number  of  comments  were 
received  from  the  public  concerning  the 
consultation  process.  This  portion  of  the 
preamble  discusses  only  those 
comments  which  relate  to  the 
consultation  process  for  O  petitions. 
The  comments  which  relate  to  both  the 
O  and  P  classifications  are  discussed  in 
the  "general"  discussion  section  of  the 
preamble  below. 

Although  a  number  of  commenters 
have  suggested  otherwise,  the  Service 
strongly  believes  its  interpretation  of  the 
consultation  requirement  as  contained 
in  IMMACT  is  correct  and  proper.  The 
Service  recognizes  that  the  process  is 
sometimes  cumbersome  and  time- 
consuming.  Fiuther,  the  Service  is 
aware  that  in  some  places,  e.g.,  Puerto 
Rico,  an  appropriate  consulting  entity 
may  not  exist.  However,  the 
consultation  process  is  a  requirement  of 
the  Act  which  provides  the  Service  with 
valuable  information  in  the  adjudication 
of  certain  petitions.  The  Service  has 
used  the  consultation  process  in  order 
to  obtain  information  from  expert 
sources,  e.g.,  management  organizations 
and  labor  organizations,  concerning  the 
nature  of  the  proffered  position  as  well 
as  the  credentials  of  the  beneficiary.  The 
final  rule  incorporates  many  of  the 
suggestions  provided  by  commenters. 
The  suggestions  which  were  adopted 
should  make  the  process  easier  for  the 
public  to  use. 

Seventy-four  commenters 
recommended  that,  in  the  case  of  an 
alien  of  extraordinary  ability,  an 
advisory  opinion  could  be  submitted  in 
support  of  the  petition  by  an  expert  in 
addition  to  a  peer  group  or  labor 
organization.  Since  this  is  provided  for 
in  the  Act  at  section  214(c)(6)(A)(i).  this 
suggestion  will  be  adopted  in  the  final 
rule.  Section  214.2(o)(5)(ii)  has  been 
amended  to  reflect  this  change. 

One  commenter  recommended  that 
the  waiver  provision  contained  in 
paragraph  (o)(5)(ii)(B]  should  be  applied 
to  all  O-l  nonimmigrant  aliens  if  they 
seek  readmission  to  the  United  States  to 
work  in  the  same  occupation.  The 
waiver  provision  as  described  in  the 
interim  rule  relates  only  to  aliens  of 
extraordinary  ability  in  the  field  of  arts. 
The  Service  will  not  adopt  this 
suggestion  since  the  consultation 
process  is  a  statutory  requirement  and 
the  waiver  provision,  found  at  section 
214(c)(3)  of  the  Act.  is  specifically 
limited  to  aliens  of  extraordinary  ability 
in  the  field  of  arts.  The  Service  does  not 
have  the  authority  to  waive  the 
consultation  unless  specifically 
provided  for  in  the  Act. 


One  commenter  stated  that  the  final 
rule  should  contain  language  providing 
that  it  is  the  petitioner's  responsibility 
when  requesting  this  waiver  to  provide 
a  copy  of  the  prior  consultation  and  to 
specifically  request  the  waiver  in 
writing.  The  Service  will  adopt  this 
suggestion  and  the  final  rule  will  be 
amended  accordingly. 

Ninety-four  commenters  stated  that, 
in  order  to  comply  with  section 
214(cM6)(B)  of  the  Act,  labor 
organizations  should  be  able  to  respond 
to  the  Service's  request  for  a  written 
advisory  opinion  merely  with  a  letter  of 
no  objection  as  opposed  to  a  full 
discussion  of  the  beneficiary's 
credentials  and  the  proffered  position. 
The  commenters  noted  that  in  many 
cases  Involving  petitions  filed  in  the 
entertainment  field,  time  is  a  crucial 
factor  and  a  more  detailed  consultation 
could  delay  the  adjudication  of  the 
petition.  The  Service  agrees  with  this 
suggestion.  This  suggestion  will  be 
adopted  and  the  final  rule  will  be 
amended  accordingly.  Labor 
organizations  may  respond  to  the 
Service's  request  for  a  consultation  with 
a  simple  letter  of  no  objection  if  the 
labor  organization  has  no  objection  to 
the  approval  of  the  petition.  However,  if 
the  labor  organization  objects  to  the 
approval  of  the  petition,  the 
consultation  must  contain  a  detailed 
respoase  to  the  Service's  request  for 
consultation. 

It  should  be  noted  that  petitions  for  0- 
1  artists  which  are  filed  without  a 
consultation  from  a  labor  organization 
will  require  additional  time  to 
adjudicate  since  the  Service  will  be 
required  to  contact  the  national  office  of 
the  appropriate  labor  organization.  For 
this  reason,  petitioners  in  0-1  cases 
should  consider  obtaining  a 
consultation  from  a  labor  organization 
prior  to  filing  the  petition  although  not 
required  to  do  so  by  statute. 

In  response  to  comments  fi'om  field 
offices,  paragraph(o)(5)(ii)(E),  which 
relates  to  the  process  for  obtaining 
expedited  consultations,  has  been 
altered  to  remove  the  reference  to  peer 
groups.  Pursuant  to  section  214(c)(6)(B) 
of  the  Act,  since  the  Service  is  required 
to  consult  with  a  labor  organization  in 
those  instances  where  a  petition  is 
accompanied  only  by  a  peer  group 
consultation,  the  Service  would  not,  as 
a  matter  of  general  practice,  consult 
with  a  peer  group  prior  to  adjudicating 
a  petition.  Section  214(c)(6)(B)  of  the 
Act  was  drafted  by  Congress  to  ensure 
that  organized  labor  could  be  provided 
with  an  opportunity  to  comment  on  a 
prosp)ective  employment  situation. 
Congress  did  not  intend  to  provide  peer 
groups  with  the  same  opportunity  since 


the  provision  is  not  contained  in  statute. 
However,  Service  officers  have  the 
discretion  to  contact  a  peer  group  prior 
to  adjudicating  a  petition  if  it  is  deemed 
appropriate. 

»    One  commenter  recommended  that 
9Q£3Cate  consultations  should  not  t>e 
required  for  0-2  nonimmigrant  aliens. 
This  comment  will  not  be  adopted  since 
the  Act  requires  that  all  petitions  Tor  0- 
2  nonimmigrant  aliens  be  accompanied 
by  a  consultation  from  a  labor 
organization  or  a  management 
organization  with  expertise  in  the 
specific  field  involved. 

Admission  Periods  for  O 
Nonimmigrants — §  214.2(o)(10) 

One  commenter  suggested  that  there 
should  be  no  regulatory  limit  on  the 
length  of  admission  for  an  O 
nonimmigrant  alien.  The  suggestion 
cannot  be  adopted  since  the  period  of 
stay  for  an  O  nonimmigrant  is  limited 
by  the  Act  to  the  period  of  time  required 
by  the  alien  to  complete  the  event  or 
events  described  on  the  petition.  An  0- 
1  classification  may  not  be  granted  to  an 
alien  to  enter  the  United  States  to  bee 
lance  in  the  open  market.  An  0-1  alien 
must  be  coming  to  the  United  States  for 
specific  events. 

The  three-year  period  of  time  listed  in 
the  final  rule  relates  only  to  the  alien's 
initial  period  of  admission.  The  alien's 
total  period  of  stay  in  the  United  States 
will  be  limited  to  the  duration  of  the 
event.  There  is  no  maximum  time  limit 
on  the  O-l's  total  stay  in  the  United 
States. 

The  P  Nonimmigrant  Classification 

Prior  to  discussing  the  comments  for 
the  P  nonimmigrant  classification,  it 
must  be  noted  that  this  portion  of  the 
final  rule  contains  the  same  changes  in 
terminology  relating  to  standards  and 
evidentiary  criteria  as  in  the  O 
classification.  The  final  nde  no  longer 
refers  to  the  evidentiary  criteria  for  a 
particular  classification  as  the 
"standards"  for  the  classification.  The 
standard  for  a  classification  is  not  the 
evidentiary  criteria  for  the  classification, 
but  the  definition  of  the  classification 
itself.  The  appropriate  paragraph 
headings  liave  been  amended  to  reflect 
this  change  in  terminology. 

The  final  rule  also  contains  a  new 
paragraph  §  214.2(p)(2)(ii)  which 
summarizes  the  evidence  required  to  be 
submitted  with  a  P  petition  and  a  new 
paragraph  (p)(2)(iii)  which  describes  the 
evidence  which  can  be  submitted  with 
a  P  petition.  The  addition  of  these  two 
paragraphs  should  clarify  the 
dociunentary  requirements  for  the 
nonimmigrant  classification. 
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Filing  of  Petitions— §214. 2(p)(2)(i) 

In  order  to  accommodate  the  situation 
where  a  P-1  entertainment  group  will 
bo  performing  in  the  United  States 
without  receiving  z  salary,  (e.g., 
performing  in  a  benefit  show)  language 
has  been  added  to  the  final  rule 
indicating  that  a  U.S.  sponsor  may  also 
file  a  P-1  petition. 

Since  the  publication  of  tho  i.'iferim 
rule,  a  number  of  indivin'uals  have 
inquired  as  to  whether  an  individual 
enlertainer  could  be  petitioned  for  by  a 
U.S. -based  entertainment  group  under 
the  P-1  classification.  Also,  one 
comjnenter  suggested  that  the  Service 
should  not  apply  the  75  percent  rule  to 
U.S.-based  entertainment  groups.  1  he 
Ser\ice  has  decided  to  address  these 
i.ssuos  in  a  separate  rule. 

A  number  of  commente-rs  stated  that 
it  was  not  clear  whether  an  agent  could 
file  a  P  petition.  The  final  rule  contains 
language  clarifjing  that  P  petitions  may 
be  filed  by  established  U.S.  agents. 

Change  of  Employer — 

§214.2(p)(2)(iv)(C) 

In  order  to  accommodate  those 
situations  where  an  agent  files  a  petition 
and  where  the  alien  change  employers, 
this  paragraph  has  been  amended  to 
reflect  that  the  agent  should  fife  an 
amended  petition  with  information 
relating  to  the  new  employer.  The  agent 
must  also  request  an  extension  of  the 
alien's  stay. 

Amended  of  Petitions— 
§  214.2(p}(2)|ivMD) 

The  langiuge  contained  in  the  interim 
rule  bas  been  amended  to  reflect  that  a 
petitioner  may  add  similar 
performances  diuring  the  validity  of  a  P 
petition  without  the  necessity  of  filing 
an  amended  petition.  This  amendment 
was  adopted  by  the  Service  as  a  result 
of  public  comments  during  the 
operation  of  the  interim  rule. 

Multiple  Beneficiaries — 
§214.2(p)(2)(iv)(FJ 

The  interim  rule  contained  the 
requirement  that  essential  support 
personnel  could  not  be  included  on  the 
petition  for  the  principal  alien  or  aliens 
but,  instead,  should  be  filed  on  a 
separate  petitkm.  Sixty-nine 
commenlers  suggested  that  this 
procedure  resuhed  in  an  unnecessary 
expiense  to  petitioners  who  were 
required  to  submit  two  petitions  for 
almost  every  entertainment  act.  These 
commenters  suggested  that  in  order  to 
avoid  tbis  unnecessary  expense, 
essentia)  suf^wrt  personnel  should  be 
included  in  the  petition  for  tbe 
principal  alien.  Tbe  Service  is  aware  of 
the  expense  involved  in  filing  these 


petitit)ns  but  cannot  adopt  the 
sug;4~itinn.  The  Service  is  rRquinnl  by 
the  Act  to  fu.-nish  an  annual  rrport  to 
Congn;ss  addressing  the  occupations 
contained  in  P  petitions.  The  onlv  way 
that  the  Service  can  properly  track  these 
occupations  is  to  require  the  sub.'nis.sion 
of  separate  petitions  for  essential 
support  personnel. 

Definitions  Found  in  tht-  F 
Classification— §  214. 2{p}(3} 

E-.i-nt,  Comi)rtition,  or  Perfonname 

One  cunimenter  sugoc-stcd  that  the 
definition  of  the  term  '  e\ent"as 
contained  in  Lhc  interim  final  ruU  be 
amended  to  include  the  duration  of  the 
alien's  contract.  The  Sti:v;ce  at^m^b  with 
this  sup;.^estion  and  will  adopt  it  in  the 
fin.i!  rule. 

Another  coramenter  suggebted  that 
the  definition  of  event  should  be 
expanded  for  hockey  players  and  other 
athlct*^.  The  Service  believes  the 
dtfiaition  contained  in  ihe-interim  fi.nal 
rule  is  broad  enough  and,  as  written. 
contpmplates  an  entire  season  or  the 
length  of  the  alien's  ixtntrart.  if  long*»r 
fhiin  the  season. 


Labor  Organization 

Forty-four  commenters  suggesfird  that 
the  final  rule  contain  a  definition  of  the 
terra  "labor  organization".  The  Service 
does  not  believe  that  such  a  definition 
is  necessary  because  the  term  "lalwr 
organization"  as  used  in  the  Interim  rule 
is  the  common,  every-day  usage  of  the 
term.  Where  the  Service  uses  the 
common.  evfTry-day  definition  of  a  term, 
it  need  not  be  incorporated  into  t.he 
regul.^fion. 

Essential  Support  Pcnwjnnel 

A  number  of  comments  were  afso 
received  from  the  public  conci»rning  the 
Service's  definition  of  essential  support 
personnel.  As  written  in  the  interim 
rule,  esserjtial  support  personnel  are 
highfy  skilled,  essential  workers  who 
are  determined  to  be  an  int«^ral  part  of 
a  P  nonimmigrant's  performcince  which 
cannot  be  performed  by  a  U.S.  worker. 
The  rule  requires  that  the  support  alien 
have  prior  experience  with  the  principal 
alien. 

Eighteen  commenters  suggcbted  that 
the  Service  delete  the  requirement  that 
essential  support  personnel  have 
experience  with  the  principal  alien  and 
three  commenters  stated  that  the 
requirenr>ents  for  the  support  aliens  were 
too  high.  Forty-one  commenters  also 
suggested  that  tbe  reference  to  U.S. 
workers  should  be  removed. 

The  Service  will  not  modify  the 
definiticMi  of  essentia)  support 
personnel.  The  requirenDenf  that  the 


Cfisential  support  personnel  h-av 
experience  with  the  principal  iMeji  is 
based  on  the  langu-ige  found  in  the  A.  x 
describing  the  P-1  classincaiion.  The 
Act  requi,--*  that  P-1  classification  nj..y 
be  granted  to  an  alien  entertai.aer  who ' 
performs  v\  ith  or  is  .in  integral  and 
essential  part  of  the  pn.'formance  ..f-i 
group.  It  IK  the  Sf.'.-Ait  PS  view  thai  in 
Oidf  r  to  bt^corr."  .m  i::"..griil  .i.'ul 
fsscnti.il  part  of  the  p.;rr(jrmaj-,tT-,  the 
i->.M:m;al  snpport  pe; £.;nnel  must  hd'  e 
h<^(]  cxpeiic.iii'j;  u  itS  ih'-  gr-i.'o. 

In  order  ?•;  clarif;,'  the  final  i  j).' 
rrgardinp.e.v-e!it;al  si;pport  i-crsonnel, 
tv,(.  m-A  [Mrtgr^iphs  1 .3'.e  b'lnn  added  A 
(p)(t))iiii)  a;..-J  at  {p)(7j,iji)  uhich  .i.scuss 
peiitio.'-s  'or  essenfirii  supoort  pfrsonrifl 
for  the  P-2  -ind  P-3  .  a'c^urj.-s. 

Evidentiary  Cjiteria  fc-r  an 
Intemcticr.ally  Heco^mzPti  Athht'  i,r 
Atbh-tir  TtHim  §  2]4.2ipjl4M>i!(Bl 

One  commenfer  suggested  that  a 
major  lesgije  contract  should  be 
sufficient  evicJence  to  establish  P-l 
classincntion.  The  Service  agrees  with 
this  suggl•^f!on  to  a  certain  extent  and 
his  made  arrangements  with  the 
National  HocJcey  League  as  well  ..s 
Major  lj2ig\ip.  Baseball  to  e^tablNh 
guidelines  for  these  sports  separate 
from,  but  c<msistent  with,  the  regulatory 
criteria.  Thuse  guidelines  will  be 
published  in  the  .Serv  ice's  operations 
instructions. 

Since  the  implementation  of  the 
interim  nde,  the  Service  has  r»>r.4iivnl  r-. 
number  of  questions  from  the  pubfic  as 
to  how  the  evidentiary  criteria  for  ihe 
classification  relate  to  amateur  athl*  ti.'^. 
The  Ser.ice  has  crafted  the  rules 
relating  to  P-l  athletes  with  the 
professional  athlete  in  mind,  .^niatuur 
athletes  are  properly  classifiable  unJ.r 
the  B-1  nonimmigrant  classifkatiun 
and,  as  a  resuU,  the  criteria  contair.ed  ui 
the  regulation  may  not  accommoihite 
them. 

In  order  to  accommodate  those  sports 
where  the  athlete  is  not  required  to  s)i,n 
a  written  contract,  the  final  rule 
contains  language  indicating  that  a 
written  contract  need  not  be  subiiiit!.;d 
if  such  contracts  are  not  normal  1\  ii.s<-d 
in  the  particular  sport. 

Evidentiary  Criteria  for  Mf:mht-n-  if 
Internationally  Rrt  agnized 
EntPiioinrntnt  Croups — 
§214Ji[p)f4)fiiiMB) 

In  order  to  estahfish  eligibilit-,  fur  P- 
1  status,  the  petitioner  must 
demonstrate  that  the  group  is 
internationally  recognized.  The  infejim 
final  rule  provides  that  a  petitioner  can 
estabhsh  the  group's  eligibility  by 
submission  of  evidence  llwt  the  aliens 
have  recei\"ed  or  been  nominated  for  a 
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significant  international  award  or  prize. 
In  lieu  of  the  above,  petitioners  may  also 
submit  three  forms  of  evidence  from  a 
list  of  six  items  to  establish  eligibility. 

Forty-one  commenters  suggested  that 
the  final  rule  contain  a  "catch-all" 
category  as  contained  in  the  O-l 
regulation  to  accommodate  those 
instances  where  the  evidence  required 
by  the  regulation  cannot  be  obtained  for 
the  particular  industry  in  which  the 
alien  is  employed.  The  suggestion  will 
not  be  adopted  since  this  portion  of  the 
P-1  classification  relates  only  to  the 
field  of  entertainment.  The  six 
evidentiary  criteria  listed  in  the 
regulation  should  accommodate  all 
aliens  employed  in  the  field  of 
entertainment.  The  "catch-all"  category 
was  placed  in  the  O-l  regulation  since 
the  regulation  addressed  the  field  of 
arts,  a  much  broader  field  than  the  field 
of  entertainment. 

One  commenter  suggested  that  an 
alien's  nomination  for  a  significant 
award  should  not  be  a  criterion  for 
establishing  P-1  classification  an  that 
only  the  actual  winner  of  the  award 
should  be  able  to  use  this  criterion. 
Prior  to  the  publication  of  the  interim 
rule,  the  Service  entered  into  lengthy 
meetings  with  organized  labor  and  with 
management  organizations  in  the 
entertaiiunent  field  to  develop  the 
criteria  for  this  classification  consistent, 
of  coiu^e,  with  Congressional  intent. 
The  criteria  listed  in  the  regulation  are 
the  end  result  of  those  meetings  and  are 
agreeable  to  botfi  sides.  It  is  the  opinion 
of  the  Service  that  the  criteria  contained 
in  the  interim  rule  are  fair  and  equitable 
and  should  not  be  altered. 

One  commenter  suggested  that  an 
entertainment  group  should  be  required 
to  establish  thf  ♦  ;•  has  o>}en 
internationally  recognized  for  a  period 
of  1  year.  The  suggestion  cannot  be 
adopted  as  it  has  no  support  in  the  Act. 
The  Act  merely  requires  that  it  be 
established  for  75  percent  of  the  group 
has  been  performing  regularly  for  a 
period  of  1  year  and  that  the  group  is 
internationally  recognized  for  a 
sustained  and  substantial  period  of 
time.  There  is  no  statutory  requirement 
that  the  group  be  internationally 
recognized  for  a  period  of  1  year. 

One  commenter  stated  that  newer 
entertainment  groups  would  have 
difficulty  meeting  the  evidentiary 
criteria  for  the  P-1  classification.  This 
statement  is  accurate  since  the  clear 
language  of  the  Act  indicates  that  a  P- 
1  entertainment  group  must  have  been 
internationally  recognized  for  a 
sustained  and  substantial  period  of 
time.  Congress  intended  that  only  those 
entertainment  groups  which  had 
achieved  "  cc.-^^iin  level  of  fame  would 


be  eligible  for  the  classification. 
Entertainment  groups  which  do  not 
have  the  required  international 
recognition  may  be  petitioned  for  under 
the  H-2B  classification,  which  does  not 
have  a  qualitative  standard. 

The  interim  final  rule  requires  that  75 
percent  of  the  members  of  an 
entertainment  group  must  be  employed 
on  a  regular  basis  by  the  group.  One 
commenter  suggested  that  this  language 
should  be  changed  to  reflect  that  only 
intermittent  employment  with  the  group 
should  be  required  for  P-1 
classification.  The  Service  cannot  adopt 
this  suggestion  since  the  Act  requires 
that  the  group  be  together  for  a 
sustained  and  substantial  period  of 
time.  Sustained  employment  with  the 
group  cannot  be  interpreted  as 
intermittent.  While  a  group  is  not 
required  to  perform  on  a  continual 
basis,  it  must  be  established  that  when 
the  group  does  perform,  75  percent  of 
the  members  of  the  group  are  regular 
performers  with  the  group. 

Thirteen  commenters  ooject  to  the 
requirement  that  petitioners  are 
required  to  list  every  member  of  the 
group  on  the  petition  when  it  is  filed. 
This  comment  will  not  be  adopted  since 
the  Service  must  have  all  the  group 
members  listed  on  the  petition  in  order 
to  verify  that  75  percent  of  the  group  has 
been  performing  together  on  a  regular 
basis.  Additionally,  consular  posts  use 
the  list  of  names  provided  on  the 
petition  to  issue  visas  and  the  Service 
uses  the  list  to  issue  entry  documents  to 
the  aliens  at  Ports-of-Entry. 

The  interim  rule  contains  the 
language  that  the  group,  under  the  name 
listed  on  the  petition,  must  have  been 
performing  regularly  for  a  period  of  1 
year.  Twenty-two  commenters  suggested 
that  a  petitioner  should  be  required  only 
to  establish  that  the  group  is 
substantially  the  same,  even  though  the 
group  name  may  be  different.  In 
response  to  this  suggestion,  the  Service 
will  remove  this  requirement  from  the 
regulation.  A  group  may  be  accorded  P- 
1  status  based  on  its  recognition  under 
a  prior  name  provided  the  group  is 
currently  of  F-1  caliber  and  75  percent 
of  the  members  of  the  group  have  been 
performing  regularly  for  a  period  of  1 
year. 

One  commenter  also  recommended 
that  the  interim  rule  be  amended  to 
reflect  that  the  salary  of  the  proposed 
position  should  be  high  in  relation  to 
others  in  the  field.  Since,  in  some  cases, 
the  proffered  salary  may  be  indicative  of 
the  P-l  group's  level  of  recognition,  the 
final  rule  has  been  amended  to  include 
language  indicating  that  the  group's 
salary  may  be  used  as  a  criteria  in 
establishing  the  eligibility  for  P-1 


classification.  However,  the  Service 
recognizes  that  situations  may  arise 
where  a  P-1  alien  is  coming  legitimately 
to  the  U.S.  to  perform  services  in  a 
position  where  there  is  little  or  no- 
salary.  For  example,  a  P-1 
entertainment  group  may  be  invited  to 
come  to  the  U.S.  to  perform  at  a  charity 
event  and  receive  no  remuneration.  The 
group  is  still  of  P-1  caliber  even  though 
the  salary  may  be  minimal.  As  a  result, 
while  salary  may  be  considered  by  the 
Service  in  determining  the  alien's 
eligibility,  a  high  salary  is  not  a 
mandatory  regulatory  requirement  for 
establishing  eligibility. 

One  commenter  suggested  that  the 
criteria  for  the  P  classification  were 
duplicative  and  do  not  reflect 
international  recognition.  As  discussed 
under  O  nonimmigrant  classification, 
some  of  the  criteria  are  similar  but  no 
two  are  identical.  It  is  the  opinion  of  the 
Service  that  if  the  criteria  as  contained 
in  the  interim  rule  are  met.  the  alien  or 
aliens  have  international  recognition. 
Therefore,  this  suggestion  will  not  be 
adopted. 

Alien  Circus  Personnel — 
§214.2(pj[4)(iii)(C) 

P-1  circus  personnel  are  exempt  from 
the  international  recognition 
requirement  and  the  1-year  group 
membership  requirement.  Sixteen 
commenters  stated  that  the  language 
contained  in  the  interim  rule  did  not 
clearly  state  this  apd  suggested  that  the 
actual  statutory  language  be  used  in  its 
place.  In  order  to  avoid  any  possible 
confusion  concerning  this  issue,  the 
Service  will  adopt  this  suggestion  and 
amend  the  final  rule  to  indicate  that 
circus  personnel  are  exempt  fi'om  both 
the  1-year  group  membership 
requirement  and  the  international 
recognition  requirement.  It  must 
established  by  the  petitioner  that  the 
circus  for  which  the  aliens  are  coming 
to  perform  is  recognized  nationally.  It 
must  also  be  remembered  that  0-1 
circus  performers  must  meet  the 
standard  for  that  classification,  not  the 
P-1  classification. 

The  P-2  Nonimmigrant  Classification — 
§214.2(p)(5) 

The  P-2  classification  relates  to  aKens 
who  are  coming  to  the  United  States 
under  a  reciprocal  exchange  program 
agreement  between  an  organization  in 
the  United  States  and  an  organization  or 
organizations  in  a  foreign  country.  Such 
a  reciprocal  exchange  program 
agreement  can  be  between  management 
groups.  Although  §  214.2(p)(5)  was 
promulgated  as  a  final  rule  on  December 
2,  1991,  56  Fed.  Reg.  61135,  28 
comments  were  received  relating  to  the 


Federal  Register  /  Vol.  59.  No.  156  /  Monday.  August  15.  1994  /  Rule.  anH  Regulations 


41825 


P-2  classification.  Twenty-six 
commenters  suggested  that  the  Service 
remove  the  requirement  from  the  final 
rule  that  the  P-2  alien  be  experienced 
since  the  requirement  was  not  contained 
in  the  Act.  The  Service  agrees  with  this 
suggestion  and  will  remove  the 
requirement  from  the  final  rule. 
Petitionere  in  P-2  cases  are  not  required 
to  establish  that  the  aliens  involved  in 
the  reciprocal  exchange  are 
experienced. 

One  commenter  suggested  that 
petitions  for  P-2  nonimmigrant  aliens 
should  be  approved  for  a  period  of  3 
months  since  a  significant  number  of  P- 
2  nonimmigrant  aliens  would  be 
entering  the  United  States  for  numerous 
short-term  engagements.  The 
commenter  noted  that  petitioners  for  P- 
2  nonimmigrant  aliens  would  be 
required  to  file  numerous,  repeat 
petitions  to  accommodate  all  the  various 
events  in  which  the  same  alien  would 
be  engaged  over  a  short  period  of  time. 
The  commenter  suggested  that,  in  order 
to  facilitate  the  use  of  the  P-2 
classification,  the  Service  should  grant 
P-2  petitions  for  a  period  of  3  months 
regardless  of  the  nature  of  the 
supporting  event. 

Tne  Service  cannot  ignore  the 
statutory  requirement  that  a  P-2  alien 
must  be  coming  to  the  United  States  to 
perform  in  a  specific  event  or  events. 
However,  in  order  to  accommodate  the 
situation  described  by  the  commenter, 
the  Service  will  consider  the  period  of 
the  reciprocal  exchange  agreement  to  be 
the  event  and  not  the  underlying 
performances.  As  a  resuh,  P-2  petitions 
may  be  initially  approved  for  the 
duration  of  the  reciprocal  exchange 
agreement,  not  to  exceed  1  year  The 
definition  of  the  term  "event"  has  been 
altered  to  reflect  this  change. 

One  organization  also  suggested  that 
the  U.S.  labor  organization  involved  in 
the  reciprocal  exchange  agreement  be 
permitted  to  file  the  petition  since  P-2 
aliens  are  normally  working  for  more 
than  one  employer  in  the  United  States. 
In  ordor  to  accommodate  the  special^ 
circuru-tances  of  the  P-2  nonimmigrant 
classification,  the  Service  will  allow  the 
U.S.  labor  organization  which  is  party  to 
the  reciprocal  exchange  agreement  to 
file  the  P-2  petitions  using  the  same 
guidelines  which  relate  to  the  filing  of 
P  petitions  by  establishing  U.S.  agents 
described  in  8  CFR  214.2(p)(iv){E). 

The  P-3  Nonimmigrant  Classification— 
§214.2(pHG) 

The  P-3  classification  relates  to 
aliens,  either  individually  or  as  part  of 
a  group,  who  are  coming  to  the  irnited 
States  solely  to  perform,  teach,  or  coach 
under  a  culturally  unique  program.  A 


number  of  commenters  stated  that  the 
standard  and  criteria  for  this 
classification  as  contained  in  the 
interim  rule  were  very  restrictive  and 
imposed  a  number  of  requirements  and 
qualitative  standards  which  had  no 
statutory  basis.  For  example,  eight 
commenters  noted  that  there  was  no 
statutory  support  for  the  concept  that  P- 
3  aliens  had  to  have  achieved 
international  acclaim  while  fifty-eight 
commenters  stated  that  there  was  no 
statutory  requirement  that  P-3 
beneficiaries  must  perform  for  cultural, 
governmental,  or  educational 
institutions. 

The  Service  has  carefully  reviewed 
the  many  comments  received 
concerning  the  P-3  nonimmigrant 
classification  and  has  made  a  number  of 
changes  in  the  final  rule  to  incorporate 
these  suggestions.  The  final  rule 
requires  only  that  the  P-3  alien  be 
coming  to  the  United  States  solely  to 
perform,  teach,  or  coach  in  culturally 
unique  events.  The  petitioner  may  be  a 
commercial  producer  and  there  is  no 
longer  a  requirement  that  the  events 
must  be  performed  at  cultural, 
governmental,  or  education  institutions. 

However,  all  of  the  events  in  which 
the  aliens  will  be  performing  must  be 
culturally  unique.  Consistent  with  the 
interim  rule,  there  is  no  requirement 
that  a  P-3  group  have  performed 
together  for  any  specific  period  of  time. 
1  he  documentary  requirements  for  a 
P-3  petition  have  also  been  amended  in 
response  to  the  comments.  Petitioners 
merely  have  to  submit  evidence 
addressing  the  cultural  uniqueness  of 
the  performance  and  evidence  that  all 
performances  are  culturally  unique.  The 
qualitative  standards  contained  in  the 
interim  rule  for  P-3  nonimmigrant 
aliens  have  been  removed. 

One  commenter  suggested  that 
consultations  for  P-3  petitions  should 
not  be  required  as  it  should  be  assumed 
that  there  are  no  consulting 
organizations  for  P-3  petitions  clue  to 
the  uniqueness  of  the  performances  or 
the  art  form.  The  Service rannot  adopt 
this  suggestion  since  the  c..-,sultat!nn 
from  a  labor  organization  will  provid,? 
the  Service  with  the  important 
information  necessary  to  make  tlie 
determination  as  to  whether  the 
performance  is.  in  fact,  cuitiirally 
unique. 

Seven  commenters  sugge.sted  that 
regulations  were  too  restrictive  with 
respect  to  folk  and  traditional  artists 
stated  earlier,  the  documentary 
requirements  relating  to  P-3  petitions 
contained  in  the  interim  rule  h^e  bci'n 
altered.  These  alterations  should  make  it 
easier  for  prospective  petitioners  to 
p<^tition  for  folk  or  traditional  artists. 


no 


Ac 


Petitioners  must  still  estabUsh.  however, 
that  the  folk  music  is  culturally  unique. 

Consultation  Process  for  P 
Nonimmigrants— §  214.2(p)(7) 

This  section  addresses  the  comments 
received  from  the  public  relating 
specifically  to  the  consultaUon  process 
for  P  nonimmigrant  aliens.  Comments 
relating  to  both  the  O  and  P 
classifications  are  discussed  in  the 
general  comment  section. 

The  interim  rule  provides  that  where 
petitions  for  O-l  aliens  of  extraordinary 
ability  are  filed  without  a  consultation ' 
from  an  appropriate  labor  organization, 
the  Service  is  required  to  notify  the 
national  office  of  the  appropriate  labor 
organization  within  5  days  of  the  receipt 
of  the  petition.  The  labor  organization 
then  has  15  days  to  respond  to  the 
request.  After  the  labor  organization 
responds,  the  Service  then  has  14  days 
to  adjudicate  the  petition.  Forty-one " 
commenters  suggested  that  the  "S-day 
rule"  should  be  applied  to  P-1  and  P- 
3  nonimmigrant  petitions.  The  Service 
cannot  adopt  this  suggestion  since  it  is 
not  appropriate  to  the  P  nonimmigrant 
category.  By  statute,  all  petitions  for  P 
nonimmigrant  aliens  must  be 
accompanied  by  a  consultation  fi-om  a 
labor  organization.  As  a  result,  the 
Senice  would  not  have  a  reason  to 
notify  a^abor  organization  to  obtain  an 
opinion  since  it  would  have  been 
submitted  by  the  petitioner. 

Forty-four  commenters  stated  that  the 
final  rule  should  apply  the  14-day 
adjudication  timeframe  discussed  in  the 
previous  paragraph  to  petitions  filed  for 
the  P-1  and  P-3  nonimmigrant 
classifications.  The  Service  does  not 
wish  to  apply  an  arbitrary  timeframe  on 
the  processing  of  P  petitions  since  it 
will  ser\'e  no  useful  purpose.  When 
local  conditions  at  a  particular  Ser\-ice 
Center  adversely  affect  the  processing 
time  for  P  petitions,  the  Service  believes 
that  an  arbitrary  timeframe  will  do  little 
to  correct  the  situation.  The  Service  is 
aware  of  the  importance  of  the  timely 
adjudication  of  P  petitions  and  will  do 
pverything  possible  to  ensure  that  they 
ar-3  adjudicated  in  a  reasonable  fashion. 

Two  commenters  stated  that  labor 
organizations  should  not  extract 
agror;r.ents  from  petitioners  and 
bcnofKiarics  prior  to  providing  the 
requi.^ed  consultations.  The  monitoring 
of  the  negotiations  between  the 
petitioner,  the  beneficiary,  and  the 
consulting  orga.^.ization  i'<=  bevond  the 
scope  of  the  Ser\ice's  .luthority  While 
the  Service  has  no  policing  authori'y 
under  the  legislation  in  this  area,  it 
obviously  does  not  condone  anv 
consulting  entity  requiring  a  peiiticiifr 
or  beneficiary  to  enter  info  an  agrecmun; 
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outside  of  Qonnal  industry  practices 
prior  to  providing  the  consultation. 
Two  commenters  stated  that  the 
consultation  process  allows  labor 
unions,  not  the  petitioner,  to  decide 
who  should  be  employed.  The  Service 
disagrees  with  this  statement  since  the 
consultation  is  an  advisory  opinion  and 
is  not  binding  on  the  Service.  Service 
officers  are  not  bouiwl  by  the  opinions 
of  the  consulting  oiganization.  The  Act 
clearly  states  that  it  is  the  Service,  not 
the  consulting  organization,  which 
decides  whether  or  not  a  petition  for  an 

0  or  P  should  be  approved. 
Twenty-nine  commenters  suggested 

that  the  final  rule  should  contain  a 
regulatory  provision  describing  the 
procedure  Ear  establishing  that  a  labor 
organization  does  not  exist  and,  furtiier, 
that  the  regulation  should  include  an 
appeal  procedure  to  determine  if.  in 
fact,  a  labor  oiy>nization  exists.  The 
Service  does  not  wish  to  add  a  provision 
into  the  final  regulation  establishing  a 
formal  procedure  for  determining  if  a 
labor  organization  exists  since  the 
procedure  may  differ  for  various  fields 
of  endeavor,  b  would  seem,  however, 
that  the  easiest  method  of  establishing 
the  nonexistence  of  a  labor  organization 
would  be  to  submit  affidavits  or  letters 
from  practitioners  in  the  field  or  fix)m  a 
related  labor  organization  stating  that  a 
labor  organization  does  not  exist.  The 
Service,  obviously,  has  the  final  say  as 
to  whether  the  evidence  submitted  is 
sufficient  to  establish  the  non-existence 
of  a  labor  organization. 

One  commenter  suggested  that  there 
should  be  a  regulatory  provision 
waiving  the  consultation  for  a  period  of 

1  year  for  P-1  aheos  where  there  has 
been  a  previous  consultation  and  the 
alien  is  returning  to  the  United  States  to 
perform  in  a  similar  role. 

The  Service  will  not  adopt  this 
suggestion  since  there  is  no  statutory- 
support  for  a  waiver  of  the  consultation 
process  in  this  instance. 

In  view  of  the  special  prov  isions 
relating  to  circus  persormel  contained  in 
the  Act.  a  new  paragraph  at  (p)(7)(iii) 
has  been  added  in  the  final  rule  to 
address  the  consultation  requirements 
for  this  class  of  alien.  Consultations  for 
circus  personnel  should  address  the 
national  recognition  of  the  petitioning; 
circus  or  any  other  aspect  of  the  petition 
which  the  labor  organization  deems 
appropriate. 

General  Comments  Relating  to  Both  thn 
O  and  P  Classifications 

Twenty-nine  commenters  stated  that 
there  should  be  no  restrictions  on 
foreign  entertainers  entering  the  United 
States.  The  commenters  opined  that  the 
implementation  of  the  regulations  will 


cause  harm  to  the  US.  entertainment 
industry  since  foreign  countries  will 
take  reprisal  actions  against  U.S. 
workers  abroad. 

It  is  the  opinion  of  the  Service  that  the 
restrictions  contained  in  this  final  rule 
reflect  the  intent  of  Congress  in  drafting 
the  legislation.  If  Congress  had  desired 
to  allow  for  the  admission  of  all  foreign 
entertainers  and  athletes  without 
restriction,  the  statutory  language  would 
have  reflected  this  intent. 

It  must  also  be  noted  that  the 
standards  for  the  various  entertainment 
categories  within  the  O  and  P 
classifications  are,  for  the  most  part,  the 
same  as  the  pre-IMMACT  H-lB 
regulations  relating  to  prominent  aliens. 
The  implementation  of  this  rule, 
therefore,  is  not  a  significant  change  in 
policy  or  operating  procedure  but  a 
continuation  of  past  practices.  As  a 
result,  the  Service  does  not  envision  the 
final  rule  adversely  affecting  the 
entertainment  industry. 

Petition  Extensions 

The  interim  rule  contains  the 
requirfcment  that  extensions  of  stay  may 
be  granted  in  order  to  continue  or 
complete  the  event  on  which  the  initial 
petition  was  predicated.  Forty-seven 
commenters  suggested  that  petition 
extensions  should  be  granted  to 
complete  new  events.  The  Service  will 
not  actopt  this  suggestion.  The  initial 
admission  of  an  O  or  P  nonimmigrant  is 
statutorily  limited  to  specific  events  or 
activities.  In  adjudicating  O  and  P 
petitions,  the  Service  is  required  to 
examine  the  event  or  events  listed  on 
the  petition  as  well  as  the  evidence 
relating  to  the  qualifications  of  the  alien 
to  determine  if  the  petition  can  be 
approved.  The  addition  of  new  events. 
in  most  cases,  will  require  the  Service 
to  review  these  new  events  to  determine 
if  the  petition  remains  valid.  Thus,  it 
follows  that  new  events  will  require  the 
filing  of  a  new  petition,  not  an  extension 
of  an  existing  petition.  If  the  new  events 
are  merely  additional  engagements  to 
the  initial  tour,  an  extension  of  stay 
would  be  apfjropriate. 

Extenhion  Periods  for  O  and  P 
.\'o  nim  migrants 

Under  the  interim  rule,  extensions  for 
O  and  f^  nonimmigrants  may  be  granted 
in  inca^enients  of  1  year.  One  commenter 
suggested  that  extensions  should  be 
granted  for  longer  periods  of  time. 
noting  the  fees  charged  by  the  Service 
for  this  adjudication.  The  1-year  period 
for  an  extension  is  a  device  devised  by 
the  Service  to  ensure  »hat  the  alien 
beneQciaries  are  complying  with  the 
terms  of  the  initial  potion.  Through 
experience,  the  Service  has  learned  that 


some  alien  entertainers  have  used 
nonimmigrant  classifications  ta 
freelance  and  seek  employment  in  direct 
competition  with  U.S.  entertainers. 
Admission  as  an  O  or  P  nonimm^rant 
is  limited  to  a  specific  event  or  events. 
As  a  result,  this  suggestion  will  not  be 
adopted. 

Foreign  Film  Crews 

One  commenter  suggested  that  foreign 
film  crews  should  not  be  classified  as  O 
nonimmigrants  but,  instead,  should  be 
classified  as  B-1  nonimmigrant  aUens.  It 
has  long  been  the  Service's  position  that 
foreign  film  crews  are  not  eligible  for  B- 
1  classification  as  it  cannot  be  clearly 
established  that  the  film  will  not  be 
shown  in  the  United  States  at  some 
future  point  in  time.  Thus,  foreign  film 
crews  cannot  meet  the  accrual  of  profits 
test  called  for  under  the  B-l 
nonimmigrant  classification.  See  Matter 
ofHira.  11  I&N  Dec.  824.  (BIA.  1965). 
Foreign  film  crews  must  be  petitioned 
for  under  the  O  classification. 

Consultation  Process 

As  indicated  previously,  the 
consultation  process  generated  a  great 
number  of  comments  fi-om  the  public.  A 
number  of  modifications  were  made  to 
the  consultation  process  as  a  result  of 
the  comments  received  from  the  public. 
In  addition,  the  Service  has  made  a 
number  of  modifications  in  the 
consultation  process  as  a  result  of  the 
operation  of  the  interim  rule,  which  are 
also  discussed  in  this  section.  As 
indicated  previously,  the  comments 
relating  specifically  to  the  O  and  P 
categories  are  contained  in  the 
discussion  relating  to  those  categories. 

In  general,  all  petitions  for  O  and  P 
classifications  must  be  filed  with  a 
consultation  from  an  appropriate 
consulting  entity.  In  the  case  of  P 
nonimmigrants,  the  petition  must  be  " 
filed  with  a  consultation  from  a  labor 
organization  having  expertise  in  the 
alien's  field  of  endeavor.  It  does  not 
matter  whether  the  labor  organization 
has  entered  into  a  collective  bargaining 
agreement  covering  individuals 
employed  in  the  alien's  field  of 
endeavor,  as  the  Act  merely  requires 
that  the  labor  organization  have 
expertise  in  the  alien's  field  of 
endeavor. 

For  O-l  petitions  for  aliens  of 
e.xtraordinary  ability  in  the  field  of 
science,  business,  education,  athletics, 
or  arts,  a  petition  must  be  accompanied 
by  a  consultation  from  a  peer  group  or 
other  person  or  persons  (which  may 
include  a  labor  organization)  of  its 
choosing  with  expertise  in  the  area  of 
the  alien's  employment.  However,  if  the 
petition  is  filed  with  a  oonsuitation 
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which  is  not  from  a  labor  organization, 
the  Service  is  required  to  notify  the 
national  office  of  the  appropriate  union. 
As  as  result  of  this  notification  process. 
the  Service  strongly  suggests  that 
petitioners  in  the  case  of  O-l  aliens  of 
extraordinary  ability  be  accompanied  by 
a  consultation  from  a  labor  organization 
so  that  the  Service  does  not  have  to  add 
additional  time  to  the  adjudication 
process  to  wait  for  the  response  from  the 
labor  organization.  However,  it  must  be 
noted  that  petitioners  are  not  precluded 
in  this  instance  from  submitting  a 
consultation  from  a  peer  group  or  other 
person  or  persons  (which  may  include 
a  labor  organization)  of  its  choosing 
with  expertise  in  the  area  of  the  alien's 
employment. 

Petitions  for  aliens  of  extraordinary 
ability  in  the  motion  picture  or 
television  field  must  be  filed  with  two 
consultations,  one  from  a  labor 
organization  and  one  from  a 
management  organization. 

The  only  exception  that  the  Service 
makes  to  these  requirements  is  in  the 
case  of  expedited  petitions.  If  the 
Service  determines  that  a  petitioner's 
request  for  expedited  processing  is 
warranted.the  Service  will  obtain  the 
required  consultation  or  consultations 
on  its  own  and  then  adjudicate  the 
petition. 

Although  not  specifically  addressed 
in  the  Act,  petitioners  are  required  to 
obtain  consultations  from  United  States 
labor  organizations,  peer  groups,  and 
management  organizations,  not  foreign 
organizations.  Foreign  organizations, 
peer  groups,  and  management 
organizations  would  not  be  aware  of 
employment  conditions  in  the  United 
States.  In  addition,  where  possible, 
petitioners  should  obtain  consultations 
from  the  national  offices  of  the 
appropriate  labor  organization.  Local 
labor  organizations  are  not  equipped  to 
provide  consultations  and  do  not  have 
knowledge  of  labor  market  conditions  in 
other  parts  of  the  United  States. 

Eighty-three  commenters  stated  that  it 
is  possible  that  a  consulting 
organization  may  not  wish  or  be  able  to 
provide  the  required  consultation 
within  a  satisfactory  timeframe.  These 
persons  suggested  that  the  regulations 
should  contain  a  15-day  timeframe  in 
which  a  consulting  organization  must 
respond  to  a  petitioner's  request  for  a 
consultation  prior  to  filing  the  petition 
with  the  Service. 

The  Service  is  concerned  that  some 
consulting  entities  may  engage  in 
dilatory  tactics,  either  intentionally  or 
unintentionally,  and  not  provide  a 
request  consultation- to  a  prospective 
petitioner  within  a  reasonable  period  of 
time.  However,  the  Ser\'ice  does  not 


wish  to  impose  a  regulatory  15-dav 
timeframe  on  consulting  entities 
because  such  a  regulation  would  be 
unenforceable  and  would  result  in 
lengthening  petition  processing  tiir.es. 
There  is  no  mechanism  which  can  be 
devised  which  can  accurately  determine 
with  certainty  whether  or  not  a 
consulting  entity  had  been  approached 
by  a  prospective  petitioner  and  whether 
the  consulting  entity  every  responded  to 
a  petitioner's  request  for  a"  consultation. 
Further,  as  of  this  waiting,  the  Service 
is  unaware  of  any  circumstances  where 
a  consulting  entity  has  not  provided  a 
consultation  to  a  prospective  petitioner 
within  a  satisfactory  timeframe. 
However,  it  a  situation  does  develop 
where  a  consulting  entity  does  not 
provide  the  required  consultation  and 
the  alien's  services  are  urgently  needed, 
petitioners  can  request  that  the  Ser\  ice 
expedite  the  processing  of  the  petition. 

Thirteen  commenters  stated  that 
service  or  management  organizations 
should  be  considered  the  best  source  of 
information  for  petitioners  seeking 
consultations.  Forty-one  commenters 
also  suggested  that  service  organizations 
should  be  able  to  compete  in  the 
consultation  process.  Management 
organizations  can  provide  consultations 
with  respect  to  O  nonimmigrant 
petitions.  However,  with  regard  to  P 
nonimmigrant  petitions,  the  Act  clearlv 
requires  that  petitioners  consult  only 
with  a  labor  organization.  While 
petitioners  for  F  nonimmigrant  aliens 
may  submit  a  consultation  from  a 
management  or  service  organization  in 
support  of  the  petition,  it  is  not  required 
by  the  Act  or  regulation.  Whether  a 
service  organization  is,  in  fact,  the  best 
source  of  information  concerning  an 
alien's  achievements  in  the  field  is  a 
matter  of  conjecture. 

The  interim  rule  requires  that 
petitions  'or  O  and  P  nonimmigrant 
aliens  must  be  accompanied  by  a 
consultation  for  each  separate 
occupation  listed  on  the  petition.  For 
example,  a  petition  for  0-2 
accompanying  aliens  may  include  a 
variety  of  difficult  support  people. 
Fourteen  commenters  stated  that  this 
requirement  is  burdensome  and  should 
be  deleted.  The  Service  will  not  adopt 
this  suggestion  as  it  uses  the 
consultation  process  to  obtain 
information  on  whether  each 
occupation  included  on  the  petition  is 
truly  essential  or  critical  to  the  principal 
alien  or  aliens.  Without  the 
consultation,  the  Service  would  not 
have  sufficient  information  on  which  to 
make  a  proper  decision  on  this  issue. 
The  interim  rule  contains  language 
that,  if  a  petition  is  denied  on  the  basis 
of  an  adverse  consultation,  the 


consultation  should  be  attached  to  the 
Service's  formal  denial.  Fifteen 
commenters  objected  to  this  provision 
noting  that  cohsulfations  are  merely 
advisory  in  nature  and  should  ncve'r  be 
used  as  the  sole  basis  for  the  Ser\ice  s 
decision.  The  Service  agrees  with  this 
comment  and  the  language  will  be 
removed  from  the  final  rule.  Petinor.s 
for  O  and  P  nonimmigrant  aliens  shouui 
be  adjudicated  on  the  total  evidence 
presented  by  the  petitioner.  The 
consultation  is  just  one  piece  of 
evidence  which  the  Service  reviews  in 
its  decision  and,  as  noted  by  the 
commenters.  is  purely  advison.-  in 
nature. 

One  commenter  suggested  that  the 
consuhation  should  focus  entirely  on 
the  beneficiary  and  not  the  position. 
The  Service  does  not  agree  with  this 
comment.  In  adjudicating  manv  O  f.r.(i 
P  petitions,  the  Service  is  required  lo 
examine  the  proffered  position  to 
determine  if  the  petition  mav  be 
approve^.  The  Service  uses  the 
information  contained  in  the 
consultation  in  making  this  decisio.T 
For  example,  in  the  case  of  an  O-l 
nonimmigrant  alien,  the  Service  must 
examine  the  position  to  determine  if  ihe 
alien  will  be  entering  the  United  Stales 
to  work  in  the  area  of  his  ability. 
Therefore,  the  suggestion  will  not  be 
adopted. 

Two  commenters  suggested  that 
consulting  entities  should  be  notified  of 
the  Service's  decision  in  a  case  in  which 
the  consulting  entity  provided  a 
consuhation.  The  Service  has  no 
objection  to  notifying  the  consulting 
entity  of  the  outcome  of  a  case  in  uhich 
it  has  provided  a  consultation  and  has 
instituted  a  mechanism  to  inform  an 
entity  of  the  outcome  of  a  particular 
case.  An  entity  which  has  provided  a 
consultation  in  a  particular  case  may 
attach  to  the  petition  a  self-addressed 
post  card.  After  the  petition  is 
adjudicated,  the  post  card  will  be 
returned  to  the  entity.  It  is  the 
responsibility  of  the  consulting  entity  10 
ensure  that  the  post  card  is  submitted  to 
the  Service.  The  Service  will  not 
become  involved  in  disputes  between  a 
consulting  entity  and  a  petitioner 
regarding  this  process. 

The  interim  rule  contains  a 
description  of  the  procedure  that  the 
Ser\  ice  will  use  to  obtain  a  consultation 
in  a  case  determined  to  merit 
expeditious  processing.  The  rule 
indicates  that  the  Service  will 
telephonically  contact  the  consulting 
entity  and  request  the  consultation.  A 
number  of  comments  suggested  that  the 
Service  should  use  facsimile  capabilities 
in  order  to  request  the  appropriate 
consultation  in  order  to  expedite  the 
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process.  As  a  result  of  this  comment,  the 
Service  has  amended  this  portion  of  the 
interim  rule  removing  the  reference  to 
telephonic  notification.  Service  Center 
Directors  now  have  the  discretion  to 
contact  the  appropriate  consulting 
entity  utilizing  the  most  expeditious 
method  available. 

Fifteen  commenters  slated  that  the 
consultation  process  may  violate  the 
Privacy  Act  since  a  consulting 
organization  is  often  provided  with 
personal  information  about  both  the 
petitioner  and  the  beneficiary.  The 
Privacy  Act  applies  only  to 
"individuals",  which  it  defines  as  aliens 
.  lawfully  admitted  for  permanent 
residence  and  U.S.  citizens,  5  U.S.C. 
§  552(a)(1).  Moreover,  the  Privacy  Act 
only  applies  to  records  contained  in  a 
"sy.stem  of  records",  (;.e.,  records  which 
the  Service  retrieves  by  use  of  an 
individual's  name  and  other  personal 
identifier).  This  situation  does  not  exist 
in  these  circumstances. 

The  interim  rule  contained  language 
that  the  Service  would  publish  a  list  of 
consulting  entities  in  its  Operation 
Instructions.  As  a  guide  to  further  assist 
prospective  petitioner,  the  Service  will 
also  publish  a  list  in  its  Operations 
histructions  of  those  fields  of  endeavor 
where  it  has  been  determined  that  no 
consulting  organization  exists. 

Periods  of  Admission 

Fifty-two  commenters  suggested  that 
the  Service  should  grant  longer  periods 
of  admission  than  are  currently 
contained  in  the  interim  rule.  The 
Service  believes  that  the  periods  of 
admission  for  O  and  P  nonimmigrants 
contained  in  the  interim  rule  are 
reasonable  and  will  not  adopt  this 
suggestion.  The  interim  rule  indicates 
that  O-l  aliens  may  be  admitted  for  the 
length  of  the  event,  not  to  exceed  3 
years.  A  P  nonimmigrant  may  be 
admitted  for  the  length  of  the  event,  not 
to  exceed  1  year.  Of  course,  extensions 
of  stay  may  be  granted  to  complete  the 
event  or  events.  Except  for  P-1  athletes, 
there  is  no  maximum  period  on  the 
length  of  time  that  an  O  or  P 
nonimmigrant  may  remain  in  the  United 
States.  However,  it  is  rare  that  a  P-1 
entertainment  group  would  need  more 
than  a  year  to  complete  an  event  or 
events.  Most  entertainment  events  are 
for  shorter  periods  of  time  and  O  or  P 
classification  may  not  be  granted  to  an 
alien  merely  to  enter  the  United  States 
to  freelance  and  seek  employment.  The 
O  orP  nonimmigrant  alien  is  admitted 
to  the  United  States  to  perform  in 
specific  events  as  detailed  on  the  initial 
petition. 

The  Service  also  realizes  that  the 
n  ling  of  extensions  of  stay  is  time- 


consuining.  However,  the  Service  uses 
the  extension  process  as  a  mechanism  of 
ensuring  that  the  alien  is  complying 
with  the  terms  of  his  or  her  initial 
admiseion. 

Professional  athletes  may  be  initially 
admitted  to  the  United  States  for  5  years 
and  may  obtain  extensions  of  stay  for  an 
additional  5  years.  However,  the  P-1 
athlete's  admission  is  also  tied  to  a 
specific  event  such  as  a  season, 
tournament,  of  the  duration  of  the 
alien's  contract. 

Recording  the  Validity  of  Approved 
Petitions 

Thirteen  commenters  suggested  that 
the  Service  grant  petitions  retroactively. 
The  Service  will  not  adopt  this 
suggestion  since  it  serves  no  useful 
purpose.  The  vast  majority  of  petitions 
are  filed  and  approved  prior  to  the 
actual  date  of  the  need  for  the  alien's 
services.  Petitioners  are  cautioned  by 
the  Service  to  file  petitions  well  before 
the  actual  date  of  the  need  for  the  alien's 
ser\-iaes  so  that  the  alien  can  commence 
employment  when  the  event  begins. 
Since  the  Service  has  tlie  capability  to 
expedite  the  processing  of  an  O  or  P 
petition  in  emergency  situations,  it  is 
rare  that  the  Service  will  adjudicate  a 
petition  after  the  event  begins.  To  allow 
an  alien  to  engage  in  employment  prior 
to  the  approval  of  the  petition  would  be 
contrary  to  the  statute  and  would  be  in 
conflict  with  the  employer  sanctions 
pro\  isions  of  the  Act. 

in  order  to  accommodate  scheduling 
problems  caused  by  untimely 
adjudications,  the  final  rule  has  been 
amended  to  allow  Service  Center 
Directors  the  discretion  to  approve  a 
petition  beyond  the  date  requested  by 
the  petitioner  if  such  additional  time  is 
needed  to  complete  the  event.  The  final 
rule  now  contains  language  that  in  those 
cases  where  the  petition  is  approved 
after  the  date  the  event  begins,  the 
approval  notice  shall  "generally  show" 
the  actual  dates  requested  by  the 
petitioner.  This  gives  the  Service  the 
authority  to  approve  a  petition  for  a 
longer  period  of  time  than  requested 
initially  by  the  petitioner  to  complete 
the  requested  event  when  the  approval 
of  the  petition  is  delayed  through 
Service  action  or  inaction. 

Change  of  Nonimmigrant  Status 

Tvventy-six  commenters  suggested 
that  the  regulations  appear  to  preclude 
an  O  or  P  nonimmigrant  from  changing 
nonimmigrant  classification  in  the 
United  States.  There  is  nothing  in  the 
final  rule  to  preclude  an  O  or  P 
noniaimigrant  alien  from  changing 
nonimmigrant  classification  pursuant  to 
8  Cf-  R  part  248. 


Fees 

Forty-nine  commenters  suggested  that 
the  filing  fees  for  the  1-123  are  too  high. 
The  Service  has  conducted  an  extensive 
cost  analysis  study  and  determined  that 
the  filing  fees  for  the  petition  are 
consistent  with  the  Service's  cost  in 
adjudicating  the  petition.  The  fact  that 
the  Service's  fees  for  the  adjudication  of 
a  petition  may  be  higher  than  those  in 
other  countries  is  not  a  relevant  factor. 
The  filing  fee  which  the  Service  charges 
is  designed  to  cover  the  cost  of 
adjudication  and  was  not  designed  to  be 
competitive  with  fees  charged  in  other 
countries. 

Listing  of  Beneficiaries  on  Form  1-797 

Fifteen  commenters  noted  that  the 
approval  notice.  Form  1-797,  for  O  and 
P  petitions  contains  only  the  name  of 
one  beneficiary  even  though  the  petition 
may  relate  to  a  group  of  individuals. 
These  commenters  suggested  that  the  I- 
797  be  altered  to  provide  the  names  of 
all  the  beneficiaries  listed  on  a  petition. 

Since  publication  of  the  interim  rule, 
the  Service  has  responded  to  comments 
relating  to  this  issue  and  has  begun  to 
list  more  than  one  beneficiary  on  the 
approval  notice. 

Multiple  Beneficiaries 

The  interim  rule  contained  the 
requirement  that  if  the  beneficiaries  of 
a  petition  were  applying  for  visas  at 
different  consulates  or,  if  visa  exempt,  at 
different  Ports-of-Entry,  separate 
petitions  with  fee  must  be  filed  for  each 
consulate  or  Port-of-Entry.  In  order  to 
streamline  the  petitioning  process  and 
cut  costs  for  petitions  involving  groups. 
petitioners  are  now  required  to  submit 
only  one  petition  for  the  group 
regardless  of  where  the  beneficiaries 
will  obtain  their  visas  or  apply  for 
admission  to  the  United  States 

Documentary  Requirements 

Forty-one  individuals  stated  that  the 
documentary  requirements  for  the  O 
and  P  classification  are  too  high.  As 
previously  stated,  in  drafting  this  rule, 
the  Service  has  used  the  documentary 
requirements  of  the  prior  regulation 
where  possible  and  has  removed 
unnecessar>'  requirements.  Since  the  O 
and  P  classifications  contain  qualitative 
standards,  the  Service  must  require 
some  sort  of  evidence  to  establish  the 
beneficiary's  eligibility.  Based  on  this. 
the  Service  does  not  view  the 
evidentiary  criteria  as  being  excessive. 

Fourteen  commenters  stated  that  the 
Service  diould  not  require  the 
submission  of  a  contract  in  support  of 
an  O  or  P  petition  since  not  all  contracts 
arc  written.  The  Service  does  not 
require  the  submission  of  written 
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contiacts  where  they  do  not  exist.  The 
interim  rule  ctmtsins  language 
providing  thai  in  the  case  of  O  potions, 
in  a  situation  where  a  written  ctiatntA 
does  not  exist,  a  written  summary  of  the 
terms  of  the  oral  agreement  may  he 
submitted.  This  provision  was  not 
inchided  in  the  interim  rule  in  the  case 
of  P  petitions,  but  will  be  included  in 
the  final  rule. 

Filing  of  Petitions 

The  interim  rule  contained  the 
provision  that  petitions  for  the  H,  O. 
aiid  P  nonimmigrant  classifications 
shall  be  filed  only  at  the  three  Service 
Centers  which  adjudicate  these  types  of 
petitions,  even  in  emergent 
circumstances.  Seventy-four  poople 
commented  on  this  provision, 
suggesting  that  the  Service  allow  for 
emergent  filings  at  local  offices.  The 
commenfers  indicated  that  this 
procedure  would  provide  petitioners 
with  an  "escape-valve"  to  allow  them  to 
petition  for  aliens  on  short  notice. 

The  Service  proposed  this  provision 
to  ensure  that  petitions  would  be 
adjudicated  in  a  consistent  fashion  and 
to  enable  the  Service  to  track  the 
number  of  petitions  filed  for  those 
honimmigrant  classifications  which  are 
subject  to  numerical  limitations.  The 
Service  is  aware  that  situations  may 
develop  which  will  necessitate  the  filing 
of  petitions  in  emergent  situations. 
However,  it  is  believed  that  these 
petitions  can  be  processed  in  acceptable 
timeframes  at  the  Ser\ice  Centers.  The 
filing  limitations  are  therefore  relaintHl 
in  the  final  rule. 

Sixteen  commenters  niso  suggested 
that  the  Service  describe  the  emergent 
filing  process  for  the  Service  Centers  in 

the  final  rule.  Pursuant  to  section 
214(c)(R)(E)  of  the  Act,  the  interim  ruit; 
contains  a  description  of  the  process 
that  the  Service  will  use  in  processing 
requests  for  expedited  consultations. 
However,  the  Service  does  not  believe 
that  the  final  regulation  is  an 
appropriate  forum  to  det.iil  the  actual 
filing  or  raaibng  process  for  earh  of  the 
Service  Centers.  Each  S»^rvjcp.  O.nter  has 
already  developed  its  own  systruj  frr 
accepting  these  types  of  cav-s.  ^ 
(lotermination  based  upon  Ict.iil 
operating  conditions,  When  thcs« 
pr(iccd;u>;s  are  li? t^'d  m  a  roi,ulation. 
formal  mJeraaJcing  is  requin-d  to  altiv 
thr'm.  Swce  tha  proceduro.i  are 
dopeiident  on  local  rjieratintj 
conclition.s.  St^.r  ia;  C»?nfor  DiivUnrs 
noed  the  fjexibifity  to  alter  these 
procedures  in  a  rapid  fashion,  whith 
cannot  be  accomplisbcd  if  thf 
procedures  .ire  formally  listed  in  .) 
n>gulation. 


Twentjf-five  commenters  suggested 
that  O  and  P  beneficiaries  be  allowed  to 

petition  for  themselves.  The  Service 
cannot  adopt  this  suggestion  since 
section  214(c)  of  the  Act  requires  that  O 
and  P  petitions  be  filed  by  an  importing 
employer. 

The  interim  rule  also  genented  a  great 
number  of  comments  concerning  the 
fih'ng  of  petitions  by  agents.  The  Service 
adopted  the  provision  permitting  filing 
by  agents  in  order  to  accommodate 
those  situations  where  the  beneficiary 
would  be  employed  in  numerous  places 
by  numerous  employers.  As  currently 
written,  the  regulation  allows 
established  U.S.  agents  to  file  the 
petition  at  the  agent's  place  of  business 
and  requires  that  only  one  petition  be 
filed  by  the  agent  to  cover  all  the 
proposed  places  of  employment.  It 
should  be  noted  that  the  Act  does  not 
specifically  provide  for  filing  by  agents 
but  requires  that  petitions  only  be  filed 
by  an  importing  employer.  However, 
section  214(c)(5)(Bl  ind'icates  that  agents 
may.  in  fact,  file  a  petition,  by 
discussing  the  issue  of  the  joint  liability 
of  the  petitioner  and  employer  with 
respect  to  the  aUen's  return 
transportation. 

Twenty-six  commenters  suggested 
that  the  above-cited  ftfovision  be 
expanded  to  allow  foreign  agents  to  file 
petitions.  The  Service  is  reluctant  to 
expand  this  regulatory  accommodation 
to  foreign  agents.  There  is  no  statutory 
support  for  such  procedure,  and  the 
Service  does  not  wish  to  expand  the 
provision  to  foreign  agents  whose 
credentiaJs  may  not  be  easily  verifiable. 
Further,  petitioners  in  the  case  of  O  and 
P  petitions  are  liable  for  the  alien 
beneficiary's  return  transportation 
abroad.  The  alien's  abifity  to  avail 
themselves  of  this  provision  could  be 
reduced  by  the  agents  fort>iei  location. 

Eighteen  commenters  su.  .ji'stoo  thit 
agents  should  not  be  requiitd  to 
guarantee  the  beneficiary's  wages. 
Although  the  interim  rule  dots  not 
contain  such  a  requirement.  langu^i^o 
imposing  sui.h  a  rcquir!;ment  w.'is 
int.Iuded  in  the  instru(, lions  t:i  tlie 
D(;reml.ipr  11.  1991   rtiirion  of  Fon>i  I- 
12!i.  The  languai;e  will  Ije  removed  from 
the  instrjctioiis  to  the  form,  ^-^  it 
<  (.litradiLls  th»  n-gulatory  languogf. 

biiistituU.m  of  RpHpf-cianrs 

T!i''  interim  nJ.o  provides  ih.it 
petitioners  may  sabi-titute  Iwiiifiuarics 
at  i.tjnsidare.Tices  for  P-1  a!bK:!ic 
teai^.s.  and  P-2  ami  P-.T  ptu-ions 
inv'il.i.iij  t^.-Mups.  r'o;ty-si>;  c-.oiiii:irj:;.Th 
sui^sft  d  ihnt  the  interim  rule  be 
ainr;i-(i('d  to  allow  for  si.hstitiitiuus  iij 
the  ca^«  of  P-1  entertainment  groups 
ar.d  forO-l  entPrtain»»rs.  Th»».Srr\)r«' 


will  adopt  this  suggestion  in  part.  The 
final  rule  will  be  amended  to  allow  for 
the  substitution  of  beneficiaries  in  P-1 
entertainment  groups.  However.  si;ice 
O-l  petitions  relate  to  individual 
entertainers,  substitutions  in  the  case  g( 
O-l  beneficiaries  will  not  be  permitted 
A  new  petition  will  be  required  in  the 
case  of  an  O-l  petition. 

The  final  rule  specifically  prohibits 
petitioners  from  substituting  essential 
support  personnel  or  0-2 
accoajpanying  afiens.  The  rationale  for 
this  policy  is  that  the  petitioner  has 
ah«ady  estabhshed  to  the  Service  Ikt 
the  essential  support  personnel  or 
accompanying  aliens  initiailv  included 
in  the  petition  are  integral  and  essential 
to  the  performance  or  have  critioil  skills 
and  experience  with  the  princip.d  aliiin 
or  aliens.  If  these  aliens  can  be 
substituted  on  short  notice,  their 
relationship  to  the  principal  alien  or 
aliens  cannot  be  considered  significant. 

Time  Frames  for  Adjudications 

Fourteen  commenters  suggested  that 
the  final  rule  provide  a  maximum 
timeframe  for  the  adjudication  of 
petitions.  The  Service  believes  that 
there  is  httle  to  be  gained  by  imposing 
a  required  processing  lime.  As  staled  in 
the  preamble  to  the  interim  rule,  when 
local  conditions  at  the  Service  Centers 
adversely  affect  the  processing  time,  an 
artificially  set  time  limit  will  do  little  to 
correct  the  situation.  The  Service  is 
aware  of  the  legitimacy  of  these 
concerns  and  will  make  every  effort  to 
process  and  adjudicate  petitions  in  a 
timely  manner.  However,  such 
management  controls  are  more  propwly 
within  the  bounds  of  policy  guidance 
and  operating  in&lructiMis  rather  than 
regulations. 

7  30-Day  Fifing  Window 

The  intorira  rule  contains  the 
requirement  that  petitions  for  O  and  P 
nonimmigrant  aliens  must  be  filed  no 
more  th.in  ISO  calendar  days  prior  to  the 
mvd  for  the  alien's  ser.  ices.  Twenty- 
seven  commenters  L-uugtjsted  that  this 
restriction  be  removed. 

The  purpose  of  this  restriction  is  to 
e-isure  orderly  proto^sing  of  petitions 
.-ind  In  li.Tiif  the  i;uir.l>er  of  a.-^endcd 
petitions  \v;;irh  nii^hf  I^e  necessitait-d  if 
a  petition  is  apprnvi.d  far  in  advance  of  " 
the  ni>rd  for  the  b<»ncfiridr\ 's  services. 

The  180-day  rule  as  contained  in  tlio 
interim  rule  refl.x:t.-,  a  rontinuation  of 
lonpsfanihng  Service  pol.cy.  .Senics 
»\p>:n'-nre  ii:d;r3fc=  that  the  vasf 
inaforify  of  petitions  are  normally  rjod 
within  30  re  60  ilays-  prior  to  the  date 
of  actu.il  neod.  Very  fcv»  petitions  are 
filed  earlier  th.in  6f)  days  and  very 
seldom  has  a  prViiiorpr  imjicafed  a  nrv.i 
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to  file  earlier  than  180  days.  As  a  result, 
the  Service  will  not  adopt  this 
suggestion. 

Revocation  of  Petitions 

Twenty-four  commenters  suggested 
that  petitions  for  O  and  P  nonimmigrant 
aliens  should  not  be  revoked  if  the 
petitioner  goes  out  of  business  since 
many  petitions  are  Hied  by  agents,  not 
the  alien's  employer.  The  Service  agrees 
with  this  suggestion  and  the  final  rule 
will  contain  the  provision  that  petitions 
filed  by  agents  shall  not  be  revoked  if 
the  agent  goes  out  of  business.  However, 
the  Service  retains  the  authority  to 
revoke  the  petition  if  the  actual 
employer  goes  out  of  business. 

Employment  Prior  to  Validity  of  The 
Petition 

The  interim  regulations  contain  the 
provision  that  an  O  or  P  nonimmigrant 
may  be  admitted  ten  days  prior  to  the 
validity  of  the  petition  and  for  ten  days 
after  the  vahdity  of  the  petition.  During 
this  period  of  time,  the  aUen  is  not 
permitted  to  engage  in  employment. 
Fourteen  commenters  object  to  this 
provision  stating  that  the  alien  should 
be  granted  employment  authorization 
during  these  two  periods  of  time.  The 
Service  does  not  wish  to  adopt  this 
suggestion  since  the  employment  in  the 
O  or  P  classification  is,  according  to  the 
Act,  specific  to  an  event.  The  O  and  P 
category  may  not  be  used  by  an  alien  to 
freelance  and  seek  employment  in  the 
U.S.  labor  market  without  prior  Service 
approval.  This  procedure  was 
incorporated  in  the  regulation  in  order 
to  provide  additional  time  to  the  alien 
or  aliens  to  make  arrangements  and  to 
prepare  for  the  events  or  activities 
covered  by  the  petition.  If  more  time  is 
required  by  the  petitioner  to  complete 
the  event,  the  petitioner  may  file  a 
request  for  a  petition  extension  and  an 
extension  of  the  alien's  temporary  stay. 

Return  Transportation  Provision 

The  Act  requires  that  a  petitioner 
must  provide  assurance  that  the  alien's 
or  aliens'  return  transportation  will  be 
provided.  One  commenter  suggested 
that  petitioners  should  be  required  to 
submit  a  bond  with  the  petition  in  order 
to  establish  that  the  return 
transportation  requirement  will  be  met. 
The  Service  does  not  wish  to  require 
petitioners  to  submit  any  more 
paperwork  than  is  absolutely  required. 
Further,  the  administrative  cost  of 
posting  and  processing  bonds  would  be 
high  resulting,  possibly,  in  higher 
processing  fees  for  petitions.  As  a  result, 
•  the  Service  will  not  adopt  this 
suggestion.  The  filing  of  the  petition  is 


sufficient  assurance  to  the  Service  that 
this  requirement  has  been  met. 

ReguUtory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibdhty  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  regulation  merely  modifies 
certain  filing  procedures  for  petitions 
under  the  H,  O,  and  P  nonimmigrant 
classifications  and  does  not 
dramatically  alter  existing  filing 
procedures. 

Execitfive  Order  12866 

Thii  rule  has  been  drafted  and 
reviewed  in  accordance  with  the 
statement  of  regulatory  philosophy  and 
principals  of  regulation  in  Section  1  of 
Executive  Order  12866.  The  Department 
of  Justice,  Immigration  and 
Naturalization  Service,  has  determined 
that  this  rule  is  a  "significant  regulatory 
action"  and  accordingly  it  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  pursuant  to  Executive  Order 
1286a 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  addressed  this  rule  in  light  of 
the  criteria  in  Executive  Order  12606 
and  has  determined  that  it  will  have  no 
effect  on  family  well-being. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Authority  delegation 
(Government  agencies),  Employment, 
Organization  and  functions 
(Govamment  agencies).  Passports  and 
visas. 

Accordingly,  part  214  of  chapter  I  of 
Title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 


Authority:  8  U.S.C.  1101, 1103, 1182, 1184. 
llB6a.  1221, 1281, 1282;  8  CFR  part  2. 

2.  Section  214.2  is  amended  by 
revising  paragraph  (h)(4)(vii)(C)  to  read 
as  follows: 

§  214.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(h)  *   *   * 

(4)*   *   * 

(vii)  *  *   * 

(C)  Beneficiary's  requirements.  A 
petitioner  may  establish  that  a 
beneficiary  is  a  fashion  model  of 
distinguished  merit  and  ability  by  the 
submission  of  two  of  the  following 
forms  of  documentation  showing  that 
the  alien: 

(1)  Has  achieved  national  or 
international  recognition  and  acclaim 
for  outstanding  achievement  in  his  or 
her  field  as  evidenced  by  reviews  in 
major  newspapers,  trade  joimials, 
magazines,  or  other  published  material; 

(2)  Has  performed  and  will  perform 
services  as  a  fashion  model  for 
employers  with  a  distinguished 
reputation; 

(3)  Has  received  recognition  for 
significant  achievements  from 
organizations,  critics,  fashion  houses, 
modeling  agencies,  or  other  recognized 
experts  in  the  field;  or 

(4)  Commands  a  high  salary  or  other 
substantial  remuneration  for  services 
evidenced  by  contracts  or  other  reliable 
evidence. 

*        *        *        «        * 

3.  In  §  214.2  paragraphs  (o)  and  (p)  are 
revised  to  read  as  follows: 

§214.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(o)  Aliens  of  extraordinary  ability  or 
achievement. — (1)  Classifications. — (i) 
General.  Under  section  101(a)(l5)(O)  of 
the  Act,  a  qualified  alien  may  be 
authorized  to  come  to  the  United  States 
to  perform  services  relating  to  an  event 
or  events  if  petitioned  for  by  an 
employer.  Under  this  nonimmigrant 
category,  the  alien  may  be  classified 
under  section  101(a)(15)(O)(i)  of  the  Act 
as  an  alien  who  has  extraordinary 
ability  in  the  sciences,  arts,  education, 
business,  or  athletics,  or  who  has  a 
demonstrated  record  of  extraordinary 
achievement  in  the  motion  picture  or 
television  industry.  Under  section 
ldl(a)(15)(0)(ii)  of  the  Act,  an  alien 
having  a  residence  in  a  foreign  country 
which  he  or  she  has  no  intention  of 
abandoning  may  be  classified  as  an 
accompanying  alien  who  is  coming  to 
assist  in  the  artistic  or  athletic 
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performance  of  an  alien  admitted  under 
section  101(a){15){OKi)  of  the  Act.  The 
spouse  Of  child  of  an  alien  described  in 

secUon  lOKaMlSXOKi)  or  (ii)  of  the  Act 
who  is  accompanying  or  following  to 
join  the  alien  is  entitled  to  classification 
pursuant  to  section  101(a)(15KO){i>i}  of 
the  Act.  These  classifications  an  called 
the  0-1,  a-2,  and  0-3  categories, 
respectively.  The  petitioner  must  file  a 
petition  with  the  Service  for  a 
determination  of  the  alien's  pligibility 
for  0-1  or  0-2  cla.«;sification  before  the 
alien  may  apply  for  a  visa  or  seek 
admission  to  the  United  States.  This 
paragraph  sets  forth  the  standards  and 
procedures  applicable  to  these 
classifications. 

(ii)  Description  of  classipcations — fA) 
An  O-l  classification  applies  to: 

(J)  An  individual  alien  who  has 
nxiraoidinary  ability  in  the  sciences, 
arts,  education,  business,  or  athletics 
\^'hicb  has  been  demonstrateti  by 
sustained  natitmal  or  international 
acclaim  and  who  is  coming  fen.porarily 
to  the  United  States  to  continue  work  in 
the  area  of  extraordinary  abiHty,  or 

i2)  An  alien  who  has  a  demonstrated 
record  of  extraordinary  achievement  in 
motion  picture  and/or  television 
productions  and  who  is  coming 
temporarily  to  the  United  States  to 
continue  work  in  the  area  of 
extraordinary  achievement. 

(B)  An  0-2  classification  applies  to  an 
accompanying  ahen  who  is  coming 
temporarily  to  the  United  Slates  solely 
to  assist  in  the  artistic  or  athletic 
performance  by  an  O-l.  The  0-2  alien 
must: 

( 7)  Be  an  integral  part  of  the  actual 
performances  or  events  and  posses 
critical  skills  and  experience  with  the 
O-l  alien  that  are  not  of  a  general 
nature  and  which  are  not  posst^ssnl  by 
f)thers;  or 

[2]  In  the  case  of  a  motion  picture  or 
television  production,  have  skills  and 
experience  with  the  O-l  ahen  which  are 
not  of  a  general  nature  and  which  are 
critical,  either  based  on  a  pre-existing 
aiMl  loiigsfanding  working  relationship 
or,  if  in  connection  with  a  speciRc 
production  only,  because  significant 
production  (including  pre-  and  post- 
production)  will  take  place  both  inside 
and  outside  the  UnitecLStates  and  the 
continuing  participation  of  the  alien  is 
essentia)  to  the  siuxessful  completion  of 
the  production. 

(2)  Filing  of  petitions.— {i)—(}enetQl. 
A  petitioner  sedcing  to  classify  an  alien 
as  an  O-l  or  0-2  siwll  file  a  petition  on 
Form  1-129.  Petition  for  Nonimmigrant 
Worker,  only  with  the  Service  Center 
which  has  pirisdictian  in  die  area  where 
the  alien  will  work.  The  petitioo  may 
not  be  filed  mcxe  than  six  ntonths  before 


the  actual  need  for  the  aliens  serx'ices. 
An  0-1  or  0-2  petition  will  be 
adjudicated  at  the  appropriate  Service 
Center,  even  in  emergent  situations. 
Only  one  beneficiary  may  be  incKidcd 
on  an  O-l  petition.  The  0-2  aliens  must 
be  filed  for  on  a  separate  petition  from 
the  O-l  alien.  An  O-l  or  0-2  petition 
may  be  filed  by  a  U.S.  emplovcr.  a 
foreign  employer,  or  an  estabhshed  U.S. 
agent.  An  O  alien  may  not  petition  for 
himsfilf  or  herself. 

(iil  Evidence  required  to  accompany  a 
petition.  Petitions  for  O  aliens  shall  be 
accompanied  by  the  following: 

(A)  The  evidence  specified  in  Ikn 
partii  ular  section  for  the  classification, 

(BJ  Copies  of  any  written  contracts 
b»  fween  the  petitioner  and  the  alien 
beneficiary  or.  if  there  is  no  written 
contract,  a  summar>'  of  the  terms  01  the 
oral  agreement  under  which  the  alien 
will  be  employed; 

(C)  An  explanation  of  the  nattjre  of 
the  events  or  activities,  the  bt^ir-nj-ng 
and  ending  dales  for  the  events  or 
activities,  and  a  copy  of  anv  ifi.nerary  for 
the  events  or  activities;  and 

(D)  A  written  advisory  opinionfs) 
from  the  appropriate  consulting  entity 
or  entities. 

(iii)  Form  of  documentation.  The 
evidence  submitted  with  an  O  petition 
shall  conform  to  the  following: 

(A)  Affidavits,  contracts,  awards,  and 
similar  documentation  rou.st  reflect  the 
nature  of  the  aliens  achievement  and  be 
e.xecuted  by  an  officer  or  .respon.sible 
person  emploj-ed  by  the  institution, 
firm,  establishment,  or  organization 
where  the  work  was  performed. 

(B)  Affidavits  written  by  present  or 
fonner  employers  or  recognized  experts 
certifying  to  the  recognition  and 
extraordinary  ability,  or  in  the  case  of  a 
motion  picture  or  television  production, 
the  extraordinary  achievement  of  the 
alien,  shall  specifically  describe  the 
alien's  recognition  and  ability  or 
achievement  in  factual  terms  and  set 
forth  the  expertise  of  the  affiant  and  the 
inannCT  in  which  the  affiant  arq.iired 
such  informaliwi. 

(C)  A  legible  photocopy  of  a 
document  in  support  of  the  petition  mj«y 
he  submitted  in  lieu  of  the  original. 
However,  the  original  document  shall  be 
submitted  if  requested  by  the  CWrerf  or. 

(iv)  Other  filing  situations.— {A) 
Services  in  ntore  than  one  location.  A 
petition  which  requires  the  alien  to 
work  in  more  than  one  location  mu.<rt 
include  an  itin^ary  with  the  dates  and 
locations  of  work  and  must  be  filed  with 
the  Service  Center  which  has 
jurisdiction  in  thear<>a  where  the 
petitioner  is  located.  The  address  which 
the  petitioner  specifies  as  its  location  on 
the  petition  shall  be  when>  the 


petitioner  is  located  for  purposes  of  this 
paragraph.  If  the  petifiorHsr  is  a  foreign 
employer  with  no  United  States 
location,  the  petition  shall  be  filed  with 
the  Ser\'ice  Center  having  juris«iicfion 
over  the  area  where  the  work  will  begin. 

(B)  Senicps  for  more  than  one 
etnpfoyvr.  If  the  beneficiary  will  work 
concurrently  for  more  than  one 
employer  within  the  same  time  period, 
each  employer  must  file  a  separate 
petition  with  the  .Ser\-ice  Center  that  h.ih 
jurisdirtion  over  the  area  v.ht-re  the 
alien  will  perform  serxices,  unless  an 
established  agent  files  the  pi  tiiimi. 

(C)  Change  of  employer.  If  an  f>^t  or 
0-2  alien  in  the  United  .States  sooLs  fa 
change  employers,  the  new  erriploy.T 
must  file  a  petition  and  a  request  to 
extend  the  alien  s  stay  with  the  S»:rvit.e 
Center  having  jurisdiction  o\er  the  n-.-w 
place  of  employment.  An  0-2  a!ii>n  m;;} 
change  employers  only  in  conjbni.1;un 
with  a  change  of  employers  by  the 
principal  O-l  ahen.  If  the  O-l  or  0-2 
petition  was  filed  by  an  agent,  ua 
amended  petition  mii.sf  be  filrd  with 
evidence  relating  to  the  new  employm 
and  a  request  for  an  extension  of  .-itay. 

(D)  Amended  petition.  The  petifiunrr 
shall  file  an  amended  petition  on  Form 
1-129.  with  fee.  with  the  Service  Crnter 
where  the  original  petition  was  filed  to 
roflect  any  material  ch.'nges  in  the  tcnr,^ 
and  conditions  of 'implojTnenf  or  the 
beneficiary's  eligibility  as  .specified  in 
the  original  approved  petition.  In  the 
case  of  a  petition  filed  for  an  arrisf  or 
enferfarner.  a  petitioner  may  add 
additional  performances  or  »;ngagl•:;:^'nt^ 
during  the  validity  period  of  the  petition 
without  filing  an  amended  pf^tilion, 
provided  the  additional  performances  01 
enpagemenls  reqnire  an  alien  of  O-l 
r.alUyer. 

(E)  A);nnts  as  petitioners  An 
establishetl  United  States  agent  may  file 
a  petition  in  cases  involving  an  alien 
who  is  traditionally  self-erapkn  ed  or 
uses  agt^nfs  to  arrange  short-term 
employment  in  his  or  her  behalf  with 
numerous  employers,  and  in  cases 
where  a  foreign  employer  authorizi^s  the 
agent  to  act  in  its  behalf.  A  petition  filed 
by  an  agent  is  subject  to  the  following 
conditions: 

U)  A  person  or  company  in  business 
as  an  agent  may  file  the  petition 
involving  multiple  employers  as  the 
representative  of  both  the  emplovfrs 
and  the  beneficiary,  if  the  supporting 
documentation  includes  a  complete 
itinerary  of  the  event  or  events.  The 
itinerary  must  specify  the  dales  of  each 
service  or  errgagemenf.  the  names  and 
addresses  of  the  actual  employers,  and 
the  names  and  addresses  of  the 
establishments,  venues,  or  locations 
where  the  smires  will  be  perfontnif  A 
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contract  betwfsen  the  employers  and  the 
beneficiary  is  required.  The  burden  is 
on  the  agent  to  explain  the  terms  and 
conditions  of  the  employment  and  to 
provide  any  required  documentation. 

[2]  An  agent  performing  the  function 
of  an  employer  must  provide  the 
contractual  agreement  between  the 
agent  and  the  beneficiary  which 
specifies  the  wage  offered  and  the  other 
terms  and  conditions  of  employment  of 
the  beneficiary. 

(F)  Multiple  beneficiaries.  More  than 
one  0-2  accompanying  alien  may  be 
included  on  a  petition  if  they  are 
assisting  the  same  O-l  alien  for  the 
same  events  or  performances,  during  the 
same  period  of  time,  and  in  the  same 
location. 

(3)  Petition  for  alien  of  extraordinary 
ability  or  achievement  (O-l). — (i) 
General.  Extraordinary  ability  in  the 
sciences,  arts,  education,  business,  or 
athletics,  or  extraordinary  achievement 
in  the  case  of  an  alien  in  the  motion 
picture  or  television  industry,  must  be 
established  for  an  individual  alien.  An 
O-l  petition  must  be  accompanied  by 
evidence  that  the  work  which  the  alien 
is  coming  to  the  United  States  to 
continue  is  in  the  area  of  extraordinary 
ability,  and  that  the  alien  meets  the 
criteria  in  paragraph  (o)(3)(iii]  or  (iv)  of 
this  section. 

(ii)  Definitions.  As  used  in  this 
paragraph,  the  term: 

Art^  includes  any  field  of  creative 
activity  or  endeavor  such  as,  but  not 
limited  to,  fine  arts,  visual  arts,  culinary 
arts,  and  performing  arts.  Aliens 
engaged  in  the  field  of  arts  include  not 
only  the  principal  creators  and 
performers  but  other  essential  persons 
such  as,  but  not  limited  to,  directors,  set 
designers,  lighting  designers,  sound 
designers,  choreographers, 
choreologists,  conductors,  orchestrators, 
coaches,  arrangers,  musical  supervisors, 
costume  designers,  makeup  artists, 
flight  masters,  stage  technicians,  and 
animal  trainers. 

Event  means  an  activity  such  as,  but 
not  limited  to,  a  scientific  project, 
conference,  convention,  lecture  series, 
tour,  exhibit,  business  project,  academic 
year,  or  engagement.  Such  activity  may 
include  short  vacations,  promotional 
appearances,  and  stopovers  which  are 
incidental  and/or  related  to  the  event.  A 
group  of  related  activities  may  also  be 
-considered  to  be  an  event.  In  the  case  of 
an  O-l  athlete,  the  event  could  be  the 
alien's  contract. 

Extraordinary  ability  in  the  field  of 
arts  means  distinction.  Distinction 
means  a  high  level  of  achievempnt  in 
the  field  of  arts  evidenced  by  a  degree 
of  skill  and  recognition  substantially 
aoove  that  ordinarily  encountered  to  the 


extent  that  a  person  described  as 
prominent  is  renowned,  leading,  or 
well-known  in  the  field  of  arts. 

Extraordinary  ability  in  the  field  of 
science,  education,  business,  or  athletics 
means  a  level  of  expertise  indicating 
that  tha  person  is  one  of  the  small 
percentage  who  have  arisen  to  the  very 
top  of  the  field  of  endeavor. 

Extraordinary  achievement  with 
respect  to  motion  picture  and  television 
productions,  as  commonly  defined  in 
the  industry,  means  a  very  high  level  of 
accomplishment  in  the  motion  picture 
or  television  industry  evidenced  by  a 
degree  of  skill  and  recognition 
significantly  above  that  ordinarily 
encountered  to  the  extent  that  the 
person  is  recognized  as  outstanding, 
notable,  or  leading  in  the  motion  picture 
or  television  field. 

Peer  group  means  a  group  or 
organization  which  is  comprised  of 
practitioners  of  the  alien's  occupation.  If 
there  is  a  collective  bargaining 
representative  of  an  employer's 
employees  in  the  occupational 
classification  for  which  the  alien  is 
being  sought,  such  a  representative  may 
be  considered  the  appropriate  peer 
group  for  purposes  of  consultation. 

(iii)  Evidentiary  criteria  for  an  O-l 
alien  of  extraordinary  ability  in  the 
fields  of  science,  education,  business,  or 
athletics.  An  alien  of  extraordinary 
ability  in  the  fields  of  science, 
education,  business,  or  athletics  must 
demonstrate  sustained  national  or 
international  acclaim  and  recognition 
for  achievements  in  the  field  of 
expertise  by  providing  evidence  of: 

(a)  Receipt  of  a  major,  internationally 
recognized  award,  such  as  the  Nobel 
Prize;  or 

(B)  At  least  three  of  the  following 
forms  of  documentation: 

[1]  Documentation  of  the  alien's 
receipt  of  nationally  or  internationally 
recognized  prizes  or  awards  for 
excellence  in  the  field  of  endeavor; 

(2)  Documentation  of  the  alien's 
membership  in  associations  in  the  field 
for  which  classification  is  sought,  which 
require  out.s!  jnding  achievements  of 
their  members,  as  judged  by  recognized 
national  or  international  experts  in  their 
disciphnes  or  fields; 

(3)  Published  material  in  professional 
or  major  trade  publications  or  major 
media  about  the  alien,  relating  to  the 
alien's  work  in  the  field  for  which 
classification  is  sought,  which  shall 
include  the  title,  date,  and  author  of 
such  published  material,  and  any 
necessary  translation; 

(4)  Bvidence  of  the  alien's 
participation  on  a  panel,  or 
individually,  as  a  judge  of  the  work  of 
others  in  the  same  or  in  an  allied  field 


of  specialization  to  that  for  which 
classification  is  sought; 

(5)  Evidence  of  the  alien's  original 
scientific,  scholarly,  or  business-related 
contributions  of  major  significance  in 
the  field; 

[6]  Evidence  of  the  alien's  authorship 
of  scholarly  articles  in  the  field,  in 
professional  journals,  or  other  major 
media; 

(7)  Evidence  that  the  alien  has  been 
employed  in  a  critical  or  essential 
capacity  for  organizations  and 
establishments  that  have  a  distinguished  ■ 
reputation; 

[8]  Evidence  that  the  alien  has  either 
commanded  a  high  salary  or  will 
command  a  high  salary  or  other 
remuneration  for  services,  evidenced  by 
contracts  or  other  reliable  evidence. 

(C)  If  the  criteria  in  paragraph 
(o)(3)(iii)  of  this  section  do  not  readily 
apply  to  the  beneficiary's  occupation, 
the  petitioner  may  submit  comparable 
evidence  in  order  to  establish  the 
beneficiary's  eligibility. 

(iv)  Evidentiary  criteria  for  an  O-l 
alien  of  extraordinary  ability  in  the  arts. 
To  qualify  as  an  alien  of  extraordinary 
ability  in  the  field  of  arts,  the  alien  must 
be  recognized  as  being  prominent  in  his 
or  her  field  of  endeavor  as  demonstrated 
by  the  following: 

(A)  Evidence  that  the  alien  has  been 
nominated  for,  or  has  been  the  recipient 
of,  significant  national  or  international 
awards  or  prizes  in  the  particular  field 
such  as  an  Academy  Award,  an  Emmy, 
a  Grammy,  or  a  Director's  Guild  Award; 
or 

(B)  At  least  three  of  the  following 
forms  of  documentation: 

[1]  Evidence  that  the  alien  has 
performed,  and  will  perform,  services  as 
a  lead  or  starring  participant  in 
productions  or  events  which  have  a 
distinguished  reputation  as  evidenced 
by  critical  reviews,  advertisements, 
publicity  releases,  publications 
contracts,  or  endorsements; 

(2)  Evidence  that  the  alien  has 
achieved  national  or  ihtemational 
recognition  for  achievements  evidenced 
by  critical  reviews  or  other  published 
materials  by  or  about  the  individual  in 
major  newspapers,  trade  journals, 
magazines,  or  other  publications; 

(3)  Evidence  that  the  afien  has 
performed,  and  will  perform,  in  a  lead, 
starring,  or  critical  role  for  organizations 

.  and  establishments  that  have  a 
distinguished  reputation  evidenced  by 
articles  in  newspapers,  trade  journals, 
publications,  or  testimonials; 

[4]  Evidence  that  the  alien  has  a 
record  of  major  commercial  or  critically 
acclaimed  successes  as  evidenced  by 
such  indicators  as  title,  rating,  standing 
in  the  field,  box  office  receipts,  motion 
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pictures  or  television  ratings,  and  other 
occupational  achievements  reported  in 
trade  journals,  major  newspapers,  or 
other  publications; 

(5)  Evidence  that  the  alien  has 
received  significant  recognition  for 
achievements  from  organizations, 
critics,  government  agencies,  or  other 
recognized  experts  in  the  field  in  which 
the  alien  is  engaged.  Such  testimonials 
must  be  in  a  form  which  clearly 
indicates  the  author's  authority, 
expertise,  and  knowledge  of  the  aUen's 
achievements;  or 

(6)  Evidence  that  the  alien  has  either 
commanded  a  higlT salary  or  will 
command  a  high  salary  or  other 
substantial  remuneration  for  services  in 
relation  to  others  in  the  field,  as 
evidenced  by  contracts  or  other  reliable 
evidence;  or 

(C)  If  the  criteria  in  paragraph 
(o)(3}(iv)  of  this  section  do  not  readily 
apply  to  the  beneficiary's  occupation, 
the  petitioner  may  submit  comparable 
evidence  in  order  to  esiabhsh  the 
beneficiary's  eligibility. 

(v)  Evidentiary  criteria  for  an  alien  of 
extraordinary  achievement  in  the 
motion  picture  or  television  industry.  To 
qualify  as  an  alien  of  extraordinary ' 
achievement  in  the  motion  picture  or 
television  industry,  the  alien  must  be 
recognized  as  having  a  demonstrated 
record  of  extraordinary  achievement  as 
evidenced  by  the  following: 

(A)  Evidence  that  the  alien  has  been 
nominated  for,  or  has  been  tHe  recipient 
of,  significant  national  or  international 
awards  or  prizes  in  the  particular  field 
such  as  an  Academy  Award,  an  Emmy, 
a  Grammy,  or  a  Director's  Guild  Award; 
or 

(B)  At  least  three  of  the  following 
forms  of  documentation: 

( J )  Evidence  that  the  alien  has 
performed,  and  will  perform,  services  as 
a  lead  or  starring  participant  in 
productions  or  events  which  have  a 
distinguished  reputation  as  evidenced 
by  critical  reviews,  advertisements, 
publicity  releases,  publications 
central  r-,.  or  endorsements; 

{2}  E\  idence  that  the  alien  has 
achieved  national  or  international 
recognition  for  achievements  evidenced 
by  critical  reviews  or  other  published 
materials  by  or  about  the  individual  in 
major  newspapers,  trade  journals, 
magazines,  or  other  publications: 

[3]  Evidence  that  the  alien  has 
performed,  and  will  perform,  in  a  lead, 
starring,  or  critical  role  for  organizations 
and  establishments  that  have  a 
distinguished  reputation  evidenced  by 
articles  in  newspapers,  trade  journals! 
publications,  or  testimonials; 

[4]  Evidence  that  the  alien  has  a 
record  of  major  commercial  or  critically 


acclaimed  successes  as  evidenced  by 
such  indicators  as  title,  rating,  standing 
m  the  field,  box  office  receipts,  motion 
picture  or  television  ratings,  and  other 
occupational  achievements  reported  in 
trade  journals,  major  newspapers,  or 
other  publications; 

(5)  Evidence  that  the  aUen  has 
received  significant  recognition  for 
achievements  from  organizations, 
critics,  government  agencies,  or  other 
recognized  experts  in  the  field  in  which 
the  alien  is  engaged.  Such  testimonials 
must  be  in  a  form  which  clearly 
indicates  the  author's  authority, 
expertise,  and  knowledge  of  the  aUen's 
achievements;  or 

[6]  Evidence  that  the  alien  has  either 
commanded  a  high  salary  or  will 
command  a  high  salary  or  other 
substantial  remuneration  for  services  in 
relation  to  other  in  the  field,  as 
evidenced  by  contracts  or  other  reUable 
evidence. 

(4)  Petition  for  an  0-2  accompanving 
alien.— ii]  Genera].  An  0-2 
accompanying  alien  provides  essential 
support  to  an  O-l  artist  or  athlete.  Such 
aliens  may  not  accompany  O-l  aliens  in 
the  fields  of  science,  business,  or 
education.  Although  the  0-2  alien  must 
obtain  his  or  her  own  classification,  this 
classification  does  not  entitle  him  or  her 
to  work  separate  and  apart  from  the  O- 
1  alien  to  whom  he  or  she  provides 
support.  An  0-2  ahen  must  be 
petitioned  for  in  conjimction  with  the 
services  of  the  O-l  alien. 

(ii)  Evidentiary  criteria  for  qualifying 
as  an  0-2  accompanying  alien. —  (A) 
Alien  accompanying  an  O-l  artist  or 
athlete  of  extraordinary  ability.  To 
qualify  as  an  0-2  accompanying  alien, 
the  alien  must  be  coming  to  the  United 
States  to  assist  in  the  performance  of  the 
O-l  alien,  be  an  integral  part  of  the 
actual  performance,  and  have  critical 
skills  and  experience  with  the  O-l  alien 
which  are  not  of  a  general  nature  and 
which  are  not  possessed  by  a  U.S. 
worker. 

(B)  Ahen  accompanying  an  O-l  ahm 
of  extraordinary  achievement.  To 
qualify  as  an  0^2  alien  accompanying 
and  O-l  alien  involved  in  a  motion 
picture  or  television  production,  the 
alien  must  have  skills  and  experience 
with  the  O-l  alien  which  are  not  of  a 
general  nature  and  which  are  critical 
based  on  a  pre-existing  longstanding 
working  relationship  or,  with  respect  to 
the  specific  production,  because 
significant  production  (including  pre- 
and  post-production  work)  will  take 
place  both  inside  and  outside  the 
United  States  and  the  continuing     - 
participation  of  the  alien  is  essential  to 

the  successful  completion  of  the 
production. 


(C)  The  evidence  shall  establish  the 
current  essentiality,  critical  skills,  and 
experience  of  the  0-2  alien  with  the  O- 
1  ahen  and  that  the  alien  has  substantial 
experience  performing  the  critical  skills 
and  essential  support  services  for  the  O- 
1  alien.  In  the  case  of  a  specific  motion 
picture  or  television  production,  the 
evidence  shall  estabhsh  that  significant 
production  has  taken  place  outside  the 
United  States,  and  will  take  place  inside 
the  United  States,  and  that  the 
continuing  participation  of  the  alien  is 
essential  to  the  successful  completion  of 
the  production. 

(5J  Consuhntion.—li)  General.— [A] 
Consultation  with  an  appropriate  U.S. 
peer  group  (which  could  include  a 
person  or  persons  with  expertise  in  the 
field),  labor  and/or  management 
organization  regarding  the  nature  of  the 
work  to  be  done  and  the  alien's 
qualifications  is  mandatory  before  a 
petition  for  an  O-l  or  0-2  classification 
can  be  approved. 

(B)  Except  as  provided  in  paragraph 
(o)(5)(i)(E)  of  this  section,  evidence  of 
consultation  shall  be  in  the  form  of  a 
written  advisory  opinion  from  a  peer 
group  (which  could  include  a  person  or 
persons  with  expertise  in  the  field), 
labor  and/or  management  organization 
with  expertise  in  the  specific  field 
involved. 

(C)  Except  as  provided  in  paragraph 
(o){5)(i)(E)  of  this  section,  the  petitioner 
shall  obtain  a  written  advisorj'  opinion 
from  a  peer  group  (which  could  include 
a  person  or  persons  with  expertise  in 
the  field),  labor,  and/or  management 
organization  with  expertise  in  the 
specific  field  involved.  The  advisorv- 
opinion  shall  be  submitted  along  with 
the  petition  when  the  petition  is  filed. 

If  the  advison,-  opinion  is  not  favorable 
to  the  petitioner,  the  advisory-  opinion 
must  set  forth  a  specific  statement  of 
facts  which  supports  the  conclusion 
n>achod  in  the  opinion.  Advison.' 
opinions  must  be  submitted  in  writing 
and  must  be  signed  by  an  authorized 
official  of  the  group  or  organization. 

(D)  Except  as  provided  in  paragraph 
(o)(5){i)(E)  and  (G)  of  this  section, 
written  evidence  of  consaltation  shall 
he  included  in  the  record  m  ever\- 
approved  O  petition.  Consultations  are 
advisory  and  are  not  binding  on  the 
Scrvif  e. 

(E)  In  a  case  where  the  alien  will  be 
employed  in  the  field  of  arts, 
entertainment,  or  athletics,  and  the 
Service  has  determined  that  a  petition 
merits  expeditious  handling,  the  Service 
shall  contact  the  appropriate  labor  and/ 
or  management  organization  and  request 
an  advisory  opinion  if  one  is  not 
submitted  by  the  petitioner.  The  labor 
and/or  management  organization  shall 
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have  24  hours  to  respond  to  the 
Service's  request.  The  Service  shall 
adjudicate  the  petition  after  receipt  of 
the  response  from  die  consulting 
organization.  The  labor  and/or 
management  organization  shall  then 
furnish  the  Service  with  a  written 
advisory  opinion  within  5  days  of  the 
initiating  request  If  the  labor  and/or 
management  organization  fails  to 
respond  within  24  hours,  the  Service 
shall  render  a  decision  on  the  petition 
without  the  advisory  opinion. 

(F)  In  a  routine  processing  case  where 
the  petition  is  accompanied  by  a  written 
opinion  bom  a  peer  group,  but  the  peer 
group  is  not  a  l^wr  organization,  the 
Director  will  forward  a  copy  of  the 
petition  and  all  supporting 
documentation  to  the  national  oHice  of 
the  appropriate  labor  organization 
within  5  days  of  receipt  of  the  petition. 
If  there  is  a  collective  bargaining 
representative  of  an  employer's 
employees  in  the  occupational 
classification  for  which  the  alien  is 
being  sought,  that  representative  shall 
be  the  appropriate  labor  organization  for 
purposes  of  this  section.  The  labor 
organization  will  then  have  15  days 
from  receipt  of  the  petition  and 
supporting  documents  to  submit  to  the 
Service  a  written  advisory  opinion, 
comment,  or  letter  of  no  objection.  Once 
the  15-day  period  has  expired,  the 
Director  shall  adjudicate  the  petition  in 
no  more  than  14  days.  The  Director  may 
shorten  this  time  in  his  or  her  discretion 
for  emergency  reasons,  if  no 
unreasooJable  burden  would  be  imposed 
on  any  participant  in  the  process.  If  the 
labor  organization  does  not  respond 
within  15  days,  the  Director  will  render 
a  decision  on  the  record  without  the 
advisory  opinion. 

(C)  In  those  cases  where  it  is 
established  by  the  petitioner  that  an 
appropriate  peer  group,  including  a 
labor  organization,  does  not  exist,  the 
Service  shall  render  a  decision  on  the 
evidence  of  record. 

(ii)  (Consultation  requirements  for  an 
O-l  alien  for  extraordinary  ability. — {.\] 
Content.  Consultation  with  a  peer  group 
in  the  area  of  the  alien's  ability  (which 
may  include  a  labor  organization),  or  a 
person  or  persons  with  expertise  in  the 
area  of  the  alien's  ability,  is  required  in 
an  O-l  petition  for  an  alien  of 
extraordinary  ability.  If  the  advisory 
opinion  is  not  favorable  to  the 
petitioner,  the  advisory  opinion  must 
set  forth  a  sp>ecific  statement  of  facts 
which  supports  the  conclusion  reached 
in  the  opinion.  If  the  advisory  opinion 
is  favorable  to  the  petitioner,  it  should 
describe  the  alien's  ability  and 
achievements  in  the  field  of  endeavor, 
describe  the  nature  of  the  duties  to  be 


performed,  and  state  whether  the 
position  requires  the  ser\'ices  of  an  alien 
of  extraordinary  ability.  A  consulting 
organization  may  also  submit  a  letter  of 
no  objection  in  lieu  of  the  above  if  it  has 
no  objection  to  the  approval  of  the 
petition. 

(B)  Waiver  of  consultation  of  certain 
aliens  of  extraordinary  ability  in  the 
field  charts.  Consultation  for  an  alien  of 
extraordinary  ability  in  the  field  of  arts 
shall  be  waived  by  the  Director  in  those 
instances  where  the  alien  seeks 
readmission  to  the  United  States  to 
perform  similar  services  within  2  years 
of  the  date  of  a  previous  consultation. 
The  director  shall,  within  5  days  of 
granting  the  waiver,  forwcird  a  copy  of 
the  petition  and  supporting 
documentation  to  the  national  office  of 
an  appropriate  labor  organization. 
Petitioners  desiring  to  avail  themselves 
of  the  waiver  should  submit  a  copy  of 
the  prior  consultation  with  the  petition 
and  advise  the  Director  of  the  waiver 
reauest. 

(iii)  Consultation  requirements  for  an 
O-l  aLen  of  extraordinary  achievement. 
In  the  case  of  an  alien  of  extraordinary 
achievement  who  will  be  working  on  a 
motion  picture  or  television  production, 
consultation  shall  be  made  with  the 
appropriate  union  representing  the 
alien's  occupational  peers  and  a 
management  organization  in  the  area  of 
the  alien's  ability.  If  an  advisory  opinion 
is  not  favorable  to  the  petitioner,  the 
advisory  opinion  must  set  forth  a 
speciSc  statement  of  facts  which 
supports  the  conclusion  reached  in  the 
opinion.  If  the  advisory  opinion  is 
favorable  to  the  petitioner,  the  written 
advisory  opinion  from  the  labor  and 
management  organizations  should 
describe  the  alien's  achievements  in  the 
motion  picture  or  television  field  and 
state  whether  the  position  requires  the 
services  of  an  alien  of  extraordinary 
achievement.  If  a  consulting 
organization  has  no  objection  to  the 
appro\al  of  the  petition,  the 
organization  may  submit  a  letter  of  no 
objfction  in  lieu  of  the  above. 

(iv)  Consultation  requirements  for  an 
0-2  accompanying  alien.  Consultation 
with  a  labor  organization  with  expertise 
in  the  skill  area  involved  is  required  for 
an  0-2  alien  accompanying  an  O-l 
alien  of  extraordinary  ability.  In  the  case 
of  an  0-2  alien  seeking  entry  for  a 
motion  picture  or  television  production, 
consultation  with  a  labor  organization 
and  a  management  organization  in  the 
area  of  the  alien's  ability  is  required.  If 
an  advisory  opinion  is  not  favorable  to 
the  petitioner,  the  advisory  opinion 
must  set  forth  a  specific  statement  of 
facts  which  supports  the  conclusion 
reached  in  the  opinion.  If  the  advisory 


opinion  is  favorable  to  the  petitioner, 
the  opinion  provided  by  the  labor  and/ 
or  management  organization  should 
describe  the  alien's  essentiality  to,  and 
working  relationship  with,  the  0-1 
artist  or  athlete  and  state  whether  there 
are  available  U.S.  workers  who  can 
perform  the  support  services.  If  the  alien 
will  accompany  an  O-l  alien  involved 
in  a  motion  picture  or  television 
production,  the  advisory  opinion  should 
address  the  alien's  skills  and  experience 
wit  the  O-l  alien  and  whether  the  alien 
has  a  pre-existing  longstanding  working 
relationship  with  the  O-l  alien,  or 
whether  significant  production  will  take 
place  in  the  United  States  and  abroad    . 
and  if  the  continuing  participation  of 
the  alien  is  essential  to  the  successful 
completion  of  the  production.  A 
consulting  organization  may  also  submit 
a  letter  of  no  objection  in  lieu  of  the 
above  if  it  has  no  objection  to  the 
approval  of  the  petition. 

fv)  Organizatiorts  agreeing  to  provide 
advisory  opinions.  The  Service  will  list 
in  its  Operations  Instructions  for  O 
classification  those  peer  groups,  labor 
organizations,  and/or  management 
organizations  which  have  agreed  to 
provide  advisory  opinions  to  the  Service 
and/or  petitioners.  The  list  will  not  be 
an  exclusive  or  exhaustive  list.  The 
Service  and  petitioners  may  use  other 
sources,  such  as  publications,  to 
identify  appropriate  peer  groups,  labor 
organizations,  and  management 
organizations.  Additionally,  thp  Service 
will  list  in  its  Operations  Instructions 
those  occupations  or  fields  of  endeavor 
where  the  nonexistence  of  an 
appropriate  consulting  entity  has  been 
verified. 

(6)  Approval  and  validity  of 
petition. — (1)  Approval.  The  Director 
shall  consider  all  of  the  evidence 
submitted  and  such  other  evidence  as 
may  be  independently  required  to  assist 
in  the  adjudication.  The  Director  shall 
notify  the  petitioner  of  the  approval  of 
the  petition  on  Form  1-797,  Notice  of 
Action.  The  approval  notice  shall 
include  the  alien  beneficiarj'  narriO,  the 
classification,  and  the  petition's  period 
of  validity. 

(ii)  Recording  the  validity  of  petitions. 
Procediu-es  for  recording  the  validity    - 
period  of  petitions  are  as  follows; 

(A)  If  a  new  O  petition  is  approved 
before  the  date  the  petitioner  indicates 
the  services  will  begin,  the  approved 
petition  and  approval  notice  shall  show 
the  actual  dates  requested  by  the 
petitioner,  not  to  exceed  the  limit 
specified  by  paragraph  (oHBHiii)  of  this 
section  or  other  Ser\'ice  policy. 

(B)  If  a  new  0  petition  is  approved 
after  the  date  the  petitioner  indicates  the 
services  will  begin,  the  approved 
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petition  and  approval  notice  shall 
generally  show  a  validity  period 
commencing  with  the  date  of  approval 
and  ending  with  the  date  requested  by 
the  petitioner,  not  to  exceed  the  limit 
-    specified  by  paragraph  (o)(6)(iii)  of  this 
section  or  other  Service  policy. 

(C)  If  the  period  of  services  requested 
by  the  petitioner  exceeds  the  limit 
specified  in  paragraph  (o)(6)(iii)  of  this 
section,  the  pejition  shall  be  approved 
only  up  to  the  limit  specified  in  that 
paragraph. 

(iii)  Validity.~{A)  O-l  petition.  An 
approved  petition  for  an  alien  classified 
under  section  101(a)(15)(O)(i)  of  the  Act 
shall  be  valid  for  a  period  of  time 
determined  by  the  Ehrector  to  be 
necessary  to  accomplish  the  event  or 
activity,  not  to  exceed  3  years. 

(B)  0-2  petition.  An  approved 
petition  for  an  afien  classified  under 
section  101(a)(15)(O)(ii)  of  the  Act  shall 
be  valid  for  a  period  of  time  determined 
to  be  necessary  to  assist  the  O-l  alien 
to  accomplish  the  event  or  activity,  not 
to  exceed  3  years. 

(iv)  Spouse  and  dependents.  The 
spouse  and  unmarried  minor  children  of 
the  O-l  or  0-2  alien  beneficiary  are 
entitled  to  0-3  nonimmigrant 
classification,  subject  to  the  same  period 
of  admission  and  limitations  as  the  alien 
beneficiary,  if  they  are  accompanying  or 
following  to  join  the  alien  beneficiary  in 
the  United  States.  Neither  the  spouse 
nor  a  child  of  the  alien  beneficiary  may 
accept  employment  unless  he  or  she  has 
been  granted  employment  authorization. 

(7)  Denial  of  petition.— {i)  Notice  of 
intent  to  deny.  When  an  adverse 
decision  is  proposed  on  the  basis  of 
derogatory  information  of  which  the 
petitioner  is  unaware,  the  Director  shall 
notify  the  petitioner  of  the  intent  to 
deny  the  petition  and  the  basis  for  the 
denial.  The  petitioner  may  inspect  and 
rebut  the  evidence  and  will  be  granted 

a  period  of  30  days  from  the  date  of  the 
notice  in  which  to  do  so.  All  relevant 
rebuttal  material  will  be  considered  in 
making  a  final  decision. 

(Ji)  Notice  of  denial.  The  petitioner 
shall  be  notified  of  the  decision,  the 
reasons  for  the  denial,  and  the  right  to 
appeal  the  denial  under  8  CFR  part  103. 

(8)  Revocation  of  approval  of 
petition.— {i)  General:  {A)  The  petitioner 
shall  immediately  notify  the  Service  of 
any  changes  in  the  terms  and  conditions 
of  employment  of  a  beneficiary  which 
may  affect  eligibility  under  section 
101(a)(15)(O)  of  the  Act  and  paragraph 
(o)  of  this  section.  An  amended  petition 
should  be  filed  when  the  petitioner 
continues  to  employ  the  Iw^neficiary*  If 
the  petitioner  no  longer  employs  the 
beneficiary,  the  petitioner  shall  send  a 


letter  explaining  the  change(s)  to  the 
Director  who  approved  the  petition. 

(B)  The  Director  may  revoke  a  petition 
at  any  time,  even  after  the  validity  of  the 
petition  has  expired. 

(ii)  Automatic  revocation.  The 
approval  of  an  unexpired  petition  is 
automatically  revoked  if  the  petitioner, 
or  the  named  employer  in  a  petition 
filed  by  an  agent,  goes  out  ofhusiness. 
files  a  written  withdrawal  of  the 
petition,  or  notifies  the  Service  that  the 
beneficiary  is  no  longer  emploved  by 
the  practitioner. 

(iii)  Revocation  on  notice.— [A] 
Grounds  for  revocation.  The  Director 
shall  send  to  the  petitioner  a  notice  of 
intent  to  revoke  the  petition  in  relevant 
part  if  is  determined  that: 

(1)  The  beneficiary  is  no  longer 
employed  by  the  petitioner  in  the 
capacity  specified  in  the  petition; 

(2)  The  statement  of  facts  contained  in 
the  petition  was  not  true  and  correct; 

(3)  The  petitioner  violated  the  terms 
or  conditions  of  the  approved  petition; 

[4]  The  petitioner  violated  the 
requirements  of  section  101(a)(15)(O)  of 
the  Act  or  paragraph  (o)  of  this  section; 
or 

(5)  The  approval  of  the  petition 
violated  paragraph  (o)  of  this  section  or 
involved  gross  error. 

(B)  Notice  and  decision.  The  notice  of 
intent  to  revoke  shall  contain  a  detailed 
statement  of  the  grounds  for  the 
revocation  and  the  time  period  allowed 
for  the  petitioners  rebuttal.  The 
petitioner  may  submit  evidence  in 
rebuttal  within  30  days  of  the  date  of  the 
notice.  The  Director  shall  consider  all 
relevant  evidence  presented  in  deciding 
whether  to  revoke  the  petition. 

(9)  Appeal  of  a  denial  or  a  revocation 
of  a  petition.— [i)  Denial.  A  denied 
petition  may  be  appealed  under  8  CFR 
part  103. 

(ii)  Revocation.  A  petition  that  has 
been  revoked  on  notice  may  be  appealed 
under  8  CFR  part  103.  Automatic 
revocations  may  not  be  appealed. 

(10)  Admission.  A  beneficiary  mav  be 
admitted  to  the  United  States  for  the 
validity  period  of  the  petition,  plus  a 
period  of  up  to  10  days  before  the 
validity  period  begins  and  10  days  after 
the  validity  period  ends.  The 
beneficiary  may  only  engage  in 
employment  during  the  validity  period 
of  the  petition. 

(11)  Extention  of  visa  petition  validity. 
The  petitioner  shall  file  a  request  to 
extend  the  validity  of  the  original 
petition  under  section  101(a)(15)(O)  of 
the  Act  on  Form  1-129,  Petition  for  a 
Nonimmigrant  Worker,  in  order  to 
continue  or  complete  the  same  activities 
or  events  si)ecified  in  the  original 
petition.  Supporting  documents  are  not 


required  unless  requested  by  the 
Director.  A  petition  extension  mav  be 
filed  only  if  the  validity  of  the  original 
petition  has  not  expired. 

(12)  Extension  of  Slav— U)  E.xtemion 
procedure.  The  petitioner  shall  request 
extension  of  the  aliens  stay  to  continue 
or  complete  the  same  event  or  activity 
by  filing  Form  1-129,  accompanied  b\  a 
statement  explaining  the  reasons  for  the 
extension.  The  petitioner  must  also 
request  a  petition  extension  The  dates 
of  extension  shall  be  the  sajne  for  the 
petition  and  the  beneficiary's  extension 
of  stay.  The  alien  beneficiary  must  be 
physically  present  in  the  Uriited  States 
at  the  time  of  filing  of  the  extension  of 
stay.  Even  though  the  request  to  extend 
the  petition  and  the  alien  s  stav  are 
combined  on  the  petition,  the  Director 
shall  make  a  separate  determination  on 
each.  If  the  alien  leaves  the  United 
States  for  business  or  p>ersonal  reasons 
while  the  extension  requests  are 
pending,  the  petitioner  may  request  the 
Director  to  cable  notification  of  epprov^! 
of  the  petition  extension  to  the  consular 
office  abroad  where  the  alien  will  appK 
for  a  visa. 

(ii)  Extension  period.  An  extension  of 
stay  may  be  authorized  in  increments  of 
up  to  1  year  for  an  O-l  or  0-2 
beneficiary  to  continue  or  complete  the 
same  event  or  activity  for  which  he  or 
she  was  admitted  plus  an  additional  10 
days  to  allow  the  beneficiary  to  get  his 
or  her  personal  affairs  in  order. 

(iii)  Denial  of  an  extension  of  stay. 
The  denial  of  the  request  for  the  alien  b 
extension  of  temporary  stav  mav  not  b.- 
appealed. 

113)  Effect  of  approval  of  a  permanfp.t 
labor  certification  or  filing  of  a 
preference  petition  on  Oclassificction. 
The  approval  of  a  permanent  labor 
certification  or  the  filing  of  a  preference 
petition  for  an  alien  shall  not  be  a  basis 
for  denying  an  O-l  petition,  a  request 
to  extend  such  a  petition,  or  the  alien  s 
application  for  admission,  change  of 
status,  or  extension  of  stay.  The  alien 
may  legitimately  come  to  the  United 
States  for  a  temporary  period  as  an  O- 
1  nonimmigrant  and  depart  vohjntarih 
at  the  end  of  his  or  her  authorized  stay 
and,  at  the  same  time,  lawfully  seek  to 
become  a  permanent  resident  of  the 
United  States. 

(14)  Effect  of  a  strike— [i)  If  the 
Secretary  of  Labor  certifies  to  the 
Commissioner  that  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers  is  in  progress  in  the 
occupation  at  the  place  where  the 
beneficiary  is  to  be  employed,  and  thai 
the  employment  of  the  beneficiary 
would  adversely  affect  the  wages  and 
working  conditions  of  U.S.  citizens  anti 
lawful  resident  workers: 
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(A)  A  petition  to  classify  an  alien  as 
a  nonimmigfant  as  defined  in  section 
101(aXl5MO)  of  the  Act  shall  be  denied: 
or 

(B)  If  a  petition  has  been  approved, 
but  the  alien  has  not  yet  entered  the 
United  States,  or  has  entered  the  United 
States  but  has  not  commenced 
employment,  the  approval  of  the 
petition  is  automatically  suspended, 
and  the  application  for  admission  on  the 
basis  of  the  petition  shall  be  denied. 

(ii)  If  there  is  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  of 
workers  in  progress,  but  such  strike  or 
other  labor  dispute  is  not  certiGed  under 
paragraph  (o)(14)(i)  of  this  section,  the 
Commissioner  shall  not  deny  a  petition 
or  suspend  an  approved  petition. 

(iii)  If  the  alien  oas  already 
commenced  employment  in  the  United 
States  under  an  approved  petition  and 
is  participating  in  a  strike  or  labor 
dispute  involving  a  work  stoppage  of 
workers,  whether  or  not  such  strike  or 
other  labor  dispute  has  been  certified  by 
the  Secretary  of  Labor,  the  alien  shall 
not  be  deemed  to  be  failing  to  maintain 
his  or  her  status  solely  on  account  of 
past,  present,  or  future  participation  in 
a  strike  or  other  labor  dispute  involving 
a  work  stoppage  of  workers  but  is 
subject  to  the  following  terms  and 
conditions: 

(A)  The  alien  shall  remain  subject  to 
all  appUcable  provisions  of  the 
Immigration  and  Nationality  Act  and 
regulations  promulgated  thereunder  in 
the  same  manner  as  are  all  other  O 
nonimmigrants; 

(B)  The  status  and  authorized  period 
of  stay  of  such  an  alim  is  not  modified 
or  extended  in  any  way  by  virtue  of  his 
or  her  participation  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers;  and 

(CI  Although  participation  by  an  O 
nonimmigrant  aUen  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers  will  not  constitute  a  ground 
for  deportation,  and  alien  who  violates 
his  or  her  status  or  who  remains  in  the 
United  States  after  his  or  her  authorized 
period  of  stay  has  expired  will  be 
subject  to  dep<Mrtation. 

(15)  Use  of  approval  notice.  Form  l- 
797.  The  Service  shall  notify  the 
petitioner  of  Form  1-797  whenever  a 
visa  petition  or  an  extension  of  a  visa 
petition  is  approved  under  the  O 
classification.  The  beneficiary  of  an  O   . 
petition  who  does  not  require  a 
nonimmigrant  visa  may  present  a  copy 
of  the  approval  notice  at  a  Port-of-Entr>- 
to  facilitate  entry  into  the  United  States. 
A  beneficiary  who  is  required  to  present 
a  visa  for  admission,  and  who  visa  will 
have  expired  before  the  date  of  his  or 
her  intended  return,  may  use  Form  I- 


797  to  apply  for  a  new  or  revalidated 
visa  during  the  validity  period  of  the 
petition.  A  copy  of  Form  1-797  shall  be 
retained  by  the  beneficiary  and 
presented  during  the  validity  of  the 
petition  when  reentering  the  United 
States  to  resume  the  same  employment 
with  the  same  petitioner. 

(16)  fletum  transportation 
requirement.  In  the  case  of  an  alien  who 
enters  the  United  States  under  section 
101{a)(15(O)  of  the  Act  and  whose 
emplo^Tnent  terminates  for  reasons 
other  tiian  voluntary  resignation,  the 
employer  whose  offer  of  employment 
formed  the  basis  of  such  nonimmigrant 
status  and  the  petitioner  are  jointly  and 
severally  liable  for  the  reasonable  cost  of 
return  transportation  of  the  alien 
abroad.  For  the  purposes  of  this 
paragraph,  the  term  "abroad"  means  the 
alien's  last  place  of  residence  prior  to 
his  or  her  entry  into  the  United  States. 

(p)  Artists,  athletes,  and  . 
entertainers — (1)  Classifications. — (i) 
General.  Under  section  101(a)(15)(P)  of 
the  Act.  an  alien  having  a  residence  in 
a  foreijgn  country  which  he  or  she  has 
not  intention  or  abandoning  may  be 
authoiized  to  come  to  the  United  States 
temporarily  to  perform  services  for  an 
emploiyer  or  a  sponsor.  Under  the 
nonimmigrant  category,  the  alien  may 
be  classified  under  section 
101(aXl5)(P)(i)  of  the  Act  as  an  alien 
who  i$  coming  to  the  United  States  to 
perform  services  as  an  internationally 
recognized  athlete,  individually  or  as 
part  of  a  group  or  team,  or  member  of 
an  internationally  recognized 
entertainment  group;  under  section 
101(aKl5)(P)(ii)  of  the  Act.  who  is 
coming  to  perform  as  an  artist  or 
entertainer  under  a  reciprocal  exchange 
p.'-ogram;  under  section  101(a)(15)(P)(iii) 
of  the  Act,  as  an  alien  who  is  coming 
solely  to  perform,  teach,  or  coach  under 
a  pro-am  that  is  culturally  unique;  or 
under  sectiun  101(a)(15)(P)(iv)  of  the 
Act,  as  the  spouse  or  child  of  an  alien 
described  in  section  101(a)(15)(P)  (i). 
(ii),  or  (iii)  of  the  Act  who  is 
accompanying  or  following  to  join  the 
alien.  These  classifications  are  called  P- 
1,  P-2.  P-3.  and  P-4  respectively.  The 
employer  or  sponsor  must  file  a  petition 
with  the  Service  for  review  of  the 
services  to  be  performed  and  for 
determination  of  the  alien's  eligibility 
for  P-1 ,  P-2,  or  P-3  classification  before 
the  alien  may  apply  for  a  visa  or  seek 
adniifeion  to  the  United  States.  This 
paragraph  sets  forth  the  standards  and 
procedures  applicable  to  these 
classifications. 

(ii)  Description  of  classification — (A) 
A  F-l  classification  applies  to  an  alien 
who  is  coming  temporarily  to  the 
United  States: 


(1)  To  perform  at  specific  athletic 
competition  as  an  athlete,  individually 
or  as  part  of  a  group  or  team,  at  an 
internationally  recognized  level  or 
performance,  or 

(2)  To  perform  with,  or  as  an  integral 
and  essential  part  of  the  performance  of. 
and  entertainment  group  that  has  been 
recognized  internationally  as  bemg 
outstanding  in  the  discipline  for  a 
sustained  and  substantial  period  ot 
time,  and  who  has  had  a  sustained  and 
substantial  relationship  with  the  group 
(ordinarily  for  at  least  1  year)  and 
provides  mnctions  integral  to  the 
performance  of  the  group. 

(B)  A  P-2  classification  applies  to  an 
alien  who  is  coming  temporarily  to  the 
United  States  to  perform  as  an  artist  or 
entertainer,  individually  or  as  part  of  a 
group,  or  to  perform  as  an  integral  part 
of  the  performance  of  such  a  group,  and 
who  seeks  to  perform  under  a  reciprocal 
exchange  program  which  is  between  an 
organization  or  organizations  in  the         » 
United  States  and  an  organization  or 
organizations  in  one  or  more  foreign 
states,  and  which  provides  for  the 
temporary  exchange  of  artists  and 
entertainers,  or  groups  of  artists  and 
entertainers. 

(C)  A  P-3  classification  appliiBs  to  an 
alien  artist  or  entertainer  who  is  coming 
temporarily  to  the  United  States,  either 
individually  or  as  part  of  a  group,  or  as 
an  integral  part  of  the  performance  of 
the  group,  to  perform,  teach,  or  coach 
under  a  corrimercial  or  noncommercial 
program  that  is  culturally  unique. 

(2)  Filing  of  petitions{i)  Genera!.  A  P- 
1  petition  for  an  athlete  or 
entertainment  group  shall  be  filed  by  a 
U.S.  employer  or  sponsoring 
organization,  a  foreign  employer,  or  an 
established  U.S.  agent.  A  P-2  petition 
for  an  artist  or  entertainer  in  a  reciprocal 
exchange  program  shall  be  filed  by  the 
U.S.  labor  organization  which 
negotiated  the  reciprocal  exchange 
agreement,  the  sponsoring  organization, 
or  an  employer  in  the  United  States.  A 
P-3  petition  for  an  artist  or  entertainer 
in  a  culturally  unique  program  shall  be 
filed  by  the  sponsoring  organization  or 
an  employer  in  the  United  States. 
Essential  support  personnel  may  not  be 
included  on  the  petition  filed  for  the 
principal  alien{s).  These.aliens  require  a 
separate  petition.  The  petitioner  shall 
file  a  P  petition  on  Form  1-129.  Petition 
for  Nonimmigrant  Worker,  with  the 
Service  Center  which  has  jurisdiction  in 
the  area  where  the  alien  will  work.  The 
petition  may  not  be  filed  more  than  6 
months  before  the  actual  need  for  the 
alien's  services.  A  P-1,  P-2,  or  P-3 
petition  shall  be  adjudicated  at  the 
appropriate  Service  Center,  even  in 
emergent  situations. 
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(ii)  Evidence  required  to  accompany  a 
petition  for  a  P  nonimmigrant.  Petitions 
for  P  nonimmigrant  aliens  shall  be 
accompanied  by  the  following: 

(A)  The  evidence  specified  in  the 
specific  section  of  this  part  for  the 
classification; 

(B)  Copies  of  any  written  contracts 
between  the  petitioner  and  the  alien 
beneficiary  or,  if  there  is  no  written 
contract,  a  summary  of  the  terms  of  the 
oral  agreement  under  which  the  alien(s) 
will  be  eniplcyed; 

(Cj  An  explanation  of  the  nature  of 
tlie  events  or  activities,  the  beginning 
and  ending  dates  for  the  events  or 
activities,  and  a  copy  of  any  itinerary  for 
the  events  or  activities;  and 

(D)  A  written  consultation  from  a 
labor  organization. 

(iii)  Form  of  documentation.  The 
evidence  submitted  with  an  P  petition 
should  conform  to  the  following: 

(A)  Affidavits,  contracts,  awards,  and 
similar  documentation  must  reflect  the 
nature  of  the  alien's  achievement  and  be 
executed  by  an  officer  or  responsible 
person  employed  by  the  institution, 
establishment,  or  organization  where 
the  work  has  performed. 

(B)  Affidavits  written  by  present  or 
former  employers  or  recognized  experts 
certifying  to  the  recognition  and 
extraordinary  ability,  or.  in  the  case  of 
a  motion  picture  or  television 
production,  the  extraordinary 
achievement  of  the  alien,  which  shall 
specifically  describe  the  aUen's 
recognition  and  ability  or  achievement 
in  factual  terms.  The  affidavit  must  a!s(> 
set  forth  the  expertise  of  the  affiant  and 
the  manner  in  which  the  affiant 
acquired  such  information. 

(C)  A  legible  copy  of  a  document  in 
support  of  the  petition  may  be 
submitted  in  lieu  of  the  original. 
However,  the  original  document  shall  be 
submitted  if  requested  by  the  Director 

(iv)  Other  filing  situations — (A) 
Services  in  more  than  one  location.  A 
petition  which  requires  the  alien  to 
work  in  more  than  one  location  [e.g..  a 
lour)  must  include  an  itinerary  with  the 
dates  and  locations  of  the  performances 
and  must  be  filed  with  the  Service 
Center  which  has  jurisdiction  in  the 
area  where  the  petitioner  is  located.  The 
address  which  the  petitioner  specifies  as 
its  location  on  the  petition  shall  be 
where  the  petitioner  is  located  for 
purposes  of  this  paragraph  (p).  If  the 
petitioner  is  a  foreign  employer  with  no 
United  States  location,  the  petition  shall 
be  filed  with  the  Service  Center  that  has 
jurisdiction  over  the  area  where  the 
employinent  will  begin. 

(B)  Services  for  more  than  one 
employer.  If  the  beneficiary(ies)  will 
uork  for  more  than  one  employer 


within  the  same  time  period,  each 
employer  must  file  a  separate  petition 
with  the  Service  Center  that  has 
jurisdiction  o\'er  the  area  where  the 
alien  will  perform  the  services,  unless 
an  established  agent  files  the  petition 
pursuant  to  paragraph  (p)(2)(iv)  of  this 
section. 

(CJ  Change  of  employer.  If  a  P-1.  P- 
2,  or  P-3  alien  in  the  United  States 
seeks  to  change  employers  or  sponsors, 
the  new  employer  or  sponsor  must  file 
both  a  petition  and  a  request  to  extend 
the  alien's  stay  in  the  United  States.  If 
the  petition  was  initially  filed  bv  an 
agent,  an  amended  petition  must  be 
filed  with  information  relating  to  the 
ni'w  employer  and  with  a  request  for  an 
extension  of  stay. 

(D)  Amended  pt-tition.  The  petitioner 
shall  fUe  an  amended  petition,  with  fee. 
with  the  Service  Ct'nter  where  the 
original  petition  was  filed  to  reflect  arv 
material  changes  in  the  terras  and 
conditions  of  employment  or  the 
'beneficiary's  eligibiiity  as  specified  in 
the  original  approved  petition.  A 
petitioner  may  add  additional  similar  or 
comparable  perforniances.  engagemf^nts. 
or  competitions  during  the  validity 
period  of  the  petition  withcut  filing  an 
amended  petition. 

(E)  Ag,ents  as  petitioners.  An 
established  U.S.  agent  may  file  a 
petition  in  cases  involving  workers  who 
traditionally  are  self-employed  or  use 
agents  to  arrange  short-terra 
employment  on  their  behalf  with 
numerous  employers,  and  in  cases 
where  a  foreign  employer  authorizes  the 
agent  to  act  in  its  behalf  A  petition  filed 
by  an  agent  is  subject  to  the  following 
conditions: 

(J)  A  person  or  co.Tipany  in  business 
as  an  agent  may  file  the  P  petition 
i.'ivolving  multiple  employers  as  the 
representative  of  both  the  employers 
and  the  bov.:  Ui  lary(ies)  if  the 
supporting  ciocumontation  includes  a 
complete  itinerary  of  services  or 
engagements.  The  itinerar\-  shall  specify 
the  dates  of  each  service  or  engagement, 
the  names  and  addresses  of  the  actual 
employers,  and  the  names  and 
addresses  of  the  establishments,  venues, 
or  locations  where  the  services  will  be 
performed.  In  questionable  cases,  a 
contract  between  the  emplover(s)  and 
the  l)eneficiary(ies)  may  be  required 
The  burden  is  on  the  agent  to  explain 
the  terms  and  cimditions  of  the 
employment  and  to  provide  any 
required  documentation. 

[2]  An  agent  performing  the  function 
of  an  employer  must  specify  the  wage 
offered-and  the  other  terms  and 
conditions  of  employment  by 
contractual  agreement  with  the 
brneficiarylies).  The  agent/eiriployer 


must  also  provide  an  itinerarv-  of 
definite  emplovmenf  and  information 
on  any  other  services  planned  for  the 
period  of  time  requested. 

(F)  Multiple  beneficiaries.  More  than 
one  benefician,-  may  be  included  in  a  P 
petition  if  they  are  members  of  a  group 
seeking  classification  based  on  the 
reputation  of  the  group  as  an  entitv.  or 
if  they  will  provide  essential  support  to 
P-1,  P-2.  or  P-3  beneficiaries 
performing  in  the  sam.e  location  and  in  - 
the  same  occupation. 

(G)  Mcmed  beneficiaries.  Petitions  for 
P  classification  must  include  the  names 
of  beneficianei  and  ether  required 
information  at  the  ti.T.e  of  filing. 

(H)  Substitiit:on  of  heneficinries. 
Beneficiaries  may  be  substituted  for  P- 
1,  P-2,  and  P-3  petitions  for  groups.  To 
request  substitution,  the  petitioner  shall 
submit  a  letter  rcquestinc  such 
substitution,  along  with  a  copy  of  the 
petitioner's  approval  notice,  to  the 
consular  office  at  which  the  alien  will 
apply  for  a  visa  or  the  Port-ofEntry 
where  the  alien  will  applv  for 
admission  Essential  support  persor.m  t 
may  not  be  substituted  at  consular 
offices  or  at  Ports-ofEntrv. 

(3)  Definitions.  As  used  ir.  this 
paragraph,  thf^  ter.m: 

Arf5  includes  fields  of  creative 
activity  or  endeavor  such  as.  but  not 
li^mited  to.  fine  arts,  visual  arts,  and 
performing  arts. 

Ccmpetition.  evert,  or  performance 
means  an  activity  such  as  an  athletic 
competition,  athletic  season, 
tournament,  tour,  exhibit,  project, 
entertainment  event,  or  engagement 
Such  activity  could  include  short 
vacations,  promotional  appearances  for 
the  petitioning  employer  relating  to  the 
competition,  event,  or  performance,  and 
stopovers  which  are  incidental  and/or 
related  to  the  activity.  An  athletic 
competition  or  entertainment  e^  -"it 
could  include  an  entire  season  of 
performances  A  group  of  related 
acti\  ities  will  also  be  considered  an 
event.  In  the  case  of  a  P-2  petition,  the 
event  may  be  the  duration  of  the 
reciprocal  exchange  agreement.  In  the 
case  of  a  P-1  athlete,  the  event  may  be 
the  duration  of  the  lien's  contract. 

Contract  m^eans  the  written  agreement 
between  the  petitioner  and  the 
beneficiary(ies)  that  explains  the  terms 
and  co;iditions  of  employment.  The 
contract  shall  describe  the  sen  ices  to  be 
performed,  and  specify  the  wages,  hours 
of  work,  working  conditions,  and  any 
fringe  benefits. 

Culturally  unique  means  a  style  of 
artistic  expression,  methodology,  or 
medium  which  is  unique  to  a  particular 
country,  nation,  society,  class,  ethnicity, 
religion,  tribe,  or  other  group  of  persons. 
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Essential  support  alien  means  a 
highly  skilled,  essential  person 
detennined  by  the  Director  to  be  an 
integral  part  of  the  performance  of  a  P- 
1 ,  P-2,  or  P-3  alien  because  he  or  she 
performs  support  services  which  cannot 
be  readily  performed  by  a  United  States 
worker  and  which  are  essential  to  the 
successful  performance  of  services  by 
the  P-1,  P-2,  alien.  Such  alien  must 
have  appropriate  qualifications  to 
perform  the  services,  critical  knowledge 
of  the  specific  seni'ices  to  be  performed, 
and  experience  in  providing  such 
support  to  the  P-1,  P-2,  or  P-3  alien. 

Group  means  two  or  more  persons 
established  as  one  entity  or  unit  to 
perform  or  to  provide  a  service. 

Internationally  recognized  means 
having  a  high  level  of  achievement  in  a 
field  evidenced  by  a  degree  of  skill  and 
recognition  substantially  above  that 
ordinarily  encountered,  to  the  extent 
that  such  achievement  is  renowrned, 
leading,  or  well-known  in  more  than 
one  country. 

Member  of  a  group  means  a  person 
who  is  actually  performing  the 
entertaiiunent  services. 

Sponsor  means  an  established 
organization  in  the  United  States  which 
will  not  directly  employ  a  P-1,  P-2,  or 
P-3  alien  but  will  assume  responsibility 
for  the  accuracy  of  the  terms  and 
conditions  specified  in  the  petition. 

Team  means  two  or  more  persons 
organized  to  perform  together  as  a 
competitive  unit  in  a  competitive  event. 

(4)  Petition  for  on  internationally 
recognized  athlete  or  member  of  an 
internationally  recognized 
entertainment  group  (P-l)—{i)  Types  of 
classification.— {A)  P-1  classification  as 
an  athlete  in  an  individual  capacity.  A 
P-1  classification  may  be  granted  to  an 
alien  who  is  an  internationally 
recognized  athlete  based  on  his  or  her 
own  reputation  and  achievements  as  an 
individual.  The  alien  must  be  coming  to 
the  United  States  to  perform  services 
which  require  an  internationally 
recognized  athlete. 

[B]  P-1  classification  as  a  member  of 
an  entertainment  ffnup  or  an  athletic 
team.  An  entertainment  group  or 
athletic  team  consists  of  two  or  more 
persons  who  function  as  a  unit.  The 
entertainment  group  or  athletic  team  as 
a  unit  must  be  internationally 
recognized  as  outstanding  in  the 
discipline  and  must  be  coming  to        ^ 
perfona  services  which  require  an 
internationally  recognized 
entertainment  group  or  athletic  team.  A 
person  who  is  a  member  of  an 
intematioDally  recognized 
entertaiiunent  group  or  athletic  team 
niay  be  granted  P-1  classification  based 
ou  that  relationship,  but  may  not 


perform  services  separate  and  apart 
from  the  entertainment  group  or  athletic 
team.  An  entertainment  group  must 
have  been  established  for  a  minimum  of 
1  year,  and  75  percent  of  the  members 
of  the  group  must  have  been  performing 
entertainment  services  for  the  group  for 
a  minimum  of  1  year. 

(ii)  Criteria  and  documentary 
requirements  for  P-1  athlete— {fi!t"'y 
General.  A  P-1  athlete  must  mkve  anl 
internationally  recognized  repijtation  as 
an  international  athlete  or  he  or  she 
must  be  a  member  of  a  foreign  team  that 
is  internationally  recognized.  The 
athlete  or  team  must  be  coming  to  the 
United  States  to  participate  in  an 
athletic  competition  which  has  a 
distinguished  reputation  and  which 
requires  participation  of  an  athlete  or 
athletic  team  that  has  an  international 
reputation. 

(B)  Evidentiary  requirements  for  an 
internationally  recognized  athlete  or 
athletic  team.  A  petition  for  an  athletic 
team  must  be  accompanied  by  evidence 
that  the  team  as  a  unit  has  achieved 
international  recognition  in  the  sport. 
Each  member  of  the  team  is  accorded  P- 
1  classification  based  on  the 
international  reputation  of  the  team.  A 
petition  for  an  athlete  who  will  compete 
individually  or  as  a  member  of  a  U.S. 
team  must  be  accompanied  by  evidence 
that  the  athlete  has  achieved 
international  recognition  in  the  sport 
based  on  his  or  hei  reputation.  A 
petition  tor  a  P-1  athlete  or  athletic 
team  shall  include: 

(1)  A  tendered  contract  with  a  major 
United  States  sports  league  or  team,  or 
a  tendered  contract  in  an  individual 
sport  commensurate  with  international 
recognition  in  that  sport,  if  such 
contracts  are  normally  executed  in  the 
sport,  and 

(2)  Documentation  of  at  least  two  of 
the  following: 

(/)  Evidence  of  having  participated  to 
a  significant  extent  in  a  prior  season 
with  a  major  United  States  sports 
league; 

(//)  Evidence  of  having  participated  in 
international  competition  with  a 
national  team; 

[Hi)  Evidence  of  having  participated  to 
a  significant  extent  in  a  prior  season  for 
a  U.S.  college  or  university  in 
intercollegiate  competition; 

[iv]  A  written  statement  from  an 
official  of  the  governing  body  of  the 
sport  which  details  how  the  alien  or 
team  is  internationally  recognized; 

(v)  A  written  statement  from  a 
member  of  the  sports  media  or  a 
recognized  expert  in  the  sport  which 
details  how  the  alien  or  team  is 
internationally  recognized; 


(vi)  Evidence  that  the  individual  or 
team  is  ranked  if  the  sport  has 
international  rankings;  or 

[vii]  Evidence  that  the  alien  or  team 
has  received  a  significant  honor  or 
award  in  the  sport. 

(iii)  Criteria  and  documentary 
requirements  for  members  of  an 
internationally  recognized 
entertainment  group — (A)  General.  A  P- 
1  classification  shall  be  accorded  to  an 
entertainment  group  to  perform  as  a  unit 
based  on  the  international  reputation  of 
the  group.  Individual  entertainers  shall 
not  be  accorded  P-1  classificaticm  to 
perform  separate  and  apart  from  a 
group.  Except  as  provided  in  paragraph 
(p)(4)(iii)(C)(2)  of  this  section,  it  must  be 
established  that  the  group  has  been 
internationally  recognized  as 
outstanding  in  the  discipline  for  a 
sustained  and  substantial  period  of 
time.  Seventy-five  percent  of  the 
members  of  the  group  must  have  had  a 
sustained  and  substantial  relationship 
with  the  group  for  at  least  1  year  and 
must  provide  functions  integral  to  the 
group's  performance. 

(Bj  Evidentiary  critepa  for  members  of 
internationally  recognized 
entertainment  groups.  A  petition  for  P- 
1  classification  for  the  members  of  an 
entertainment  group  shall  be 
accompanied  by: 

[1]  Evidence  that  the  group  has  been 
established  and  performing  regularly  for 
a  period  of  at  least  1  year; 

(2)  A  statement  from  the  petitioner 
listing  each  member  of  the  group  and 
the  exact  dates  for  which  each  member 
has  been  employed  on  a  regular  basis  by 
the  group;  and 

(3)  Evidence  that  the  group  has  been 
internationally  recognized  iri  the 
discipline  for  a  sustained  and 
substantial  period  of  time.  This  may  be 
demonstrated  by  the  submission  of 
evidence  of  the  group's  nomination  or 
receipt  of  significant  international 
awards  or  prices  for  outstanding 
achievement  in  its  field  or  by  three  of 
the  following  different  types  of 
documentation: 

(i)  Evidence  that  the  group  has 
performed,  and  will  perform,  as  a 
starring  or  leading  entertainment  group 
in  productions  dr  events  which  have  a 
distinguished  reputation  as  evidenced 
by  critical  reviews,  advertisements, 
publicity  releases,  publications, 
contracts,  or  endorsements; 

(ii)  Evidence  that  the  group  has 
achieved  international  rec(^ition  and 
acclaim  for  outstanding  achievement  in 
its  field  as  evidenced  by  reviews  in 
major  newspapers,  trade  journals, 
magazines,  or  other  published  material; 

(iii)  Evidence  that  the  group  has 
performed,  and  will  perform,  services  as 
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a  leading  or  starring  group  for 
organizations  and  establishments  that 
have  a  distinguished  reputation 
evidenced  by  articles  In  newspapers, 
trade  journals,  publications,  or 
testimonials: 

(iV)  Evidence  that  the  group  has  a 
record  of  major  commercial  or  critically 
acclaimed  successes,  as  evidenced  by 
such  indicators  as  ratings;  standing  in 
the  field;  box  office  receipts;  record, 
cassette,  or  video  sales;  and  other 
achievements  in  the  field  as  reported  in 
trade  journals,  major  newspapers,  or 
other  publications; 

(v)  Evidence  that  the  group  has 
achieved  significant  recognition  for 
achievements  from  organizations, 
critics,  government  agencies,  or  other 
recognized  experts  in  the  field.  Such 
testimonials  must  be  in  a  form  that 
clearly  indicates  the  author's  authority, 
expertise,  and  knowledge  of  the  alien's 
achievements;  or 

[vi)  Evidence  that  the  group  has  either 
commanded  a  high  sala^  or  will 
command  a  high  salary  or  other 
substantial  remuneration  for  services 
comparable  to  other  similarly  situated 
in  the  field  as  evidenced  by  contracts  or 
other  reliable  evidence. 

(C)  Special  provisions  for  certain 
entertainment  groups. — (I)  Alien  circus 
personnel.  The  1-year  group 
membership  requirement  and  the 
international  recognition  requirement 
are  not  applicable  to  alien  circus 
personnel  who  perform  as  part  of  a 
circus  or  circus  group,  or  who  constitute 
an  integral  and  essential  part  of  the 
performance  of  such  circus  or  circus 
group,  provided  that  the  alien  or  aliens 
are  coming  to  join  a  circus  that  has  been 
recognized  nationally  as  outstanding  for 
a  sustained  and  substantial  period  of 
time  or  as  part  of  such  a  circus. 

(2)  Certain  nationally  known 
entertainment  ffoups.  The  Director  may 
waive  the  international  recognition 
requirement  in  the  case  of  an 
entertainment  group  which  has  been 
recognized  nationally  as  being 
outstanding  in  its  discipline  for  a 
sustained  and  substantial  period  of  time 
in  consideration  of  special 
circumstances.  An  example  of  a  special 
circumstances  would  be  when  an 
entertainment  group  may  find  it 
difficult  to  demonstrate  recognition  in 
more  than  one  country  due  to  such 
factors  as  limited  access  to  news  media 
or  consequences  of  geography. 

(3)  Waiver  of  1-year  relationship  in 
exigent  circumstances.  The  Director 
may  waive  the  1-year  relationship 
requirement  for  an  alien  who,  because 
of  illness  or  unanticipated  and  exigent 
circumstances,  replaces  an  essential 
member  of  a  P-1  entertainment  group  or 


an  alien  who  augments  the  group  by 
performing  a  critical  role.  The 
Department  of  State  is  hereby  delegated 
the  authority  to  waive  the  1-year 
relationship  requirement  in  the  case  of 
consular  substitutions  involving  P-1 
entertainment  groups. 

(iv)  P-1  classification  as  an  essential 
support  alien. — (A)  General.  An 
essential  support  alien  as  defined  in 
paragraph  (p)(3)  of  this  section  may  be 
granted  P-1  classification  based  on  a 
support  relationship  with  an  individual 
P-1  athlete.  P-1  athletic  team,  or  a  P- 

1  entertairunent  group. 

(B)  Evidentiary  criteria  for  a  P-1 
essential  support  petition.  A  petition  fnr 
P-1  essential  support  personnel  must  be 
accompanied  by: 

(I)  A  consultation  from  a  labor 
organization  with  expertise  in  the  area 
of  the  alien's  skill; 

{2}  A  statement  describing  the  alien(s) 
prior  essentiality,  critical  skills,  and 
experience  with  the  principal  alien(s); 
and 

t3)  A  copy  of  the  written  contract  or 
a  summary  of  the  terms  of  the  oral 
agreement  between  the  aiien(s)  and  the 
employer. 

(5)  Petition  for  an  artist  or  entertainer 
under  a  reciprocal  exchange  program 
(P-2)—{i)  General.  (A)  A  P-2 
classification  shall  be  accorded  to  artists 
or  entertainers,  individually  or  as  a 
group,  who  will  be  performing  under  a 
reciprocal  exchange  program  which  is 
between  an  organization  or 
organizations  in  the  United  States, 
which  may  include  a  management 
organization,  and  an  organization  or 
organizations  in  one  or  more  foreign 
states  and  which  provides  for  the 
temporary  exchange  of  artists  and 
entertainers,  or  groups  of  artists  and 
entertainers. 

(B)  The  exchange  of  artists  or 
entertainers  shall  be  similar  in  terms  of 
raliber  of  artists  or  entertainers,  terms 
and  conditions  of  employment,  such  as 
length  of  employment,  and  numbers  of 
artists  or  entertainers  involved  in  the 
exchange.  F^owever,  this  requirement 
does  not  preclude  an  individual  for 
group  exchange. 

(C)  An  alien  who  is  an  essential 
support  person  as  defined  in  paragraph 
(p)(3)  of  this  section  may  be  accorded  P- 

2  classification  based  on  a  support 
relationship  to  a  P-2  artist  or  entertainer 
under  a  reciprocal  exchange  program. 

(ii)  Evidentiary  requirements ^r 
petition  involving  a  reciprocal  e.xchange 
program.  A  petition  for  P-2 
classification  shall  be  accompanied  by: 

(A)  A  copy  of  the  formal  reciprocal 
exchange  agreement  between  the  U.S. 
organization  or  organizations  which 
sponsor  the  aliens  and  an  organization 


or  organizations  in  a  foreign  country 
which  will  receive  the  U.S.  artist  or 
entertainers; 

(B)  A  statement  from  the  sponsoring 
organization  describing  the  reciprocal 
exchange  of  U.S.  artists  or  entertainers 
as  it  relates  to  the  specific  petition  for 
which  P-2  classification  is  being  sought: 

(C)  Evidence  that  an  appropriate  labor 
organization  in  the  United  States  was 
involved  in  negotiating,  or  has 
concurred  with,  the  reciprocal  exchange 
of  U.S.  and  foreign  artists  or 
entertainers;  and 

(D)  Evidence  that  the  aliens  for  whom 
P-2  classification  is  being  sought  and 
the  U.S.  artists  or  entertainers  subject  to 
the  reciprocal  exchange  agreement  are 
artists  or  entertainers  with  comparable 
skills,  and  that  the  terms  and  conditions 
of  employment  are  similar. 

(iii)  P-2  classification  as  an  essential 
support  alien. — (A)  General.  An 
essential  support  alien  as  defined  in 
paragraph  (p)(3)  of  this  section  may  be 
granted  P-2  classification  based  on  a 
support  relationship  with  a  P-2 
entertainer  or  P-2  entertainment  group. 

(B)  Evidentiary  criteria  for  a  P-2 
essential  support  petition.  A  petition  for 
P-2  essential  support  personnel  must  be 
accompanied  by: 

(1)  A  consultation  from  a  labor 
organization  with  expertise  in  the  area 
of  the  alien's  skill; 

(2)  A  statement  describing  the  alien(sl 
prior  essentiality,  critical  skills,  and 
experience  with  the  principal  ahen(s); 
and 

(3)  A  copy  of  the  written  contract  or 
a  summary  of  the  terms  of  the  oral 
agreement  between  the  alien(s)  and  the 
employer. 

(6)  Petition  for  an  artist  or  entertainer 
under  a  culturally  unique  program — 
(i) — General.  (.\]  A  P-3  classification 
may  be  accorded  to  artists  or 
entertainers,  individually  or  as  a  group, 
coming  to  the  United  States  for  the 
purpose  of  developing,  interpreting, 
representing,  coaching,  or  teaching  a 
unique  or  traditional  ethnic,  folk, 
cultural,  musical,  theatrical,  or  a.-tistic 
performance  or  presentation. 

(B)  The  artist  or  entertainer  must  be 
coming  to  the  United  States  to 
participate  in  a  cultural  event  or  events 
which  will  further  the  understanding  or 
development  of  his  or  her  art  fonn.  The 
program  may  be  of  a  commercial  or 
noncommercial  nature. 

(ii)  Evidentiary  criteria  for  a  petition 
involving  a  culturally  unique  program. 
A  petition  for  P-3  classification  shall  be 
accompanied  by: 

(A)  Affidavits,  testimonials,  or  letters 
from  recognized  experts  attesting  to  the 
authenticity  of  the  alicm's  or  the  group's 
skills  in  performing,  presenting. 
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coaching,  or  teaching  the  unique  or 
traditional  art  form  and  giving  the 
credentials  of  the  expert,  including  the 
basis  of  his  or  her  knowledge  of  the 
alien's  or  group's  skill,  or 

(B)  Documentation  that  the 
performance  of  the  alien  or  group  is 
culturally  unique,  as  evidence  by 
reviews  in  newspapers,  journals,  or 
other  published  materials;  and 

(C)  Evidence  that  all  of  the 
performances  or  presentations  will  be 
culturally  imique  events. 

(iii)  P-3  classification  as  an  essential 
support  alien. — (A)  General.  An 
essential  support  alien  as  defined  in 
pciragraph  (p)(3]  of  this  section  may  be 
granted  P-3  classification  based  on  a 
support  relationship  with  a  P-3 
entertainer  or  P-3  entertainment  group. 

(B)  Evidentiary  criteria  for  a  P-3 
essential  support  petition.  A  petition  for 
P-3  essential  support  personnel  must  be 
accorhpanied  by: 

U)  A  consultation  from  a  labor 
organization  with  expertise  in  the  area 
nf  the  alien's  skill; 

(2)  A  statement  describing  the  alien(s) 
prior  essentiality,  critical  skills  and 
experience  with  the  principal  alien(s); 
anH 

(J)  A  copy  of  the  written  contract  or 
a  summary  of  the  terms  of  the  oral 
agreement  between  the  alien(s)  and  the 
employer. 

(7)  Consultation — (i)  General.  (A) 
Consultation  with  an  appropriate  labor 
organization  regarding  the  nature  of  the 
work  to  be  done  and  the  alien's 
qualifications  is  mandatory  before  a 
petition  for  P-1 ,  P-2,  or  P-3 
classification  can  be  approved. 

(C)  Except  as  proviaed  in  paragraph 
(p)(7)(i)(E)  of  this  section,  the  petitioner 
shall  obtain  a  written  advisory  opinion 
from  an  appropriate  labor  organization. 
The  advisory  opinion  shall  be  submitted 
along  with  the  petition  when  the 
petition  is  filed.  If  the  advisory-  opinion 
is  not  favorable  to  the  petitioner,  the 
advisor^'  opinion  must  set  forth  a 
specific  statement  of  facts  which 
support  '..hi!  conclusion  reached  in  the 
opinion.  Advisory  opinions  must  be 
submitted  in  writing  and  signed  by  an 
authorized  official  of  the  organization. 

(P)  Except  as  provided  in  paragraph 
(p)(7)(i)  (E)  and  (F)  of  this  section, 
written  evidence  of  consultation  shall 
be  included  in  the  record  of  every 
approved  petition.  Consultations  an; 
advisory  and  are  not  binding  on  the 
.Service. 

(E)  In  a  case  where  the  Service  has 
determined  that  a  petition  merits 
expeditious  handling,  the  Service  shall 
contact  the  labor  organization  and 
request  an  advisory  opinion  if  one  is  not 
submitted  by  the  petitioner.  Thi;  labor 


organization  shall  have  24  hours  to 
respond  to  the  Service's  request.  The 
Service  shall  adjudicate  the  petition 
after  receipt  of  the  response  from  the 
labor  organization.  The  labor 
organization  shall  then  furnish  the 
Service  with  a  written  advisory  opinion 
within  5  working  days  of  the  request.  If 
the  labor  organization  fails  to  respond 
within  24  hours,  the  Service  shall 
render  a  decision  on  the  petition 
without  the  advisory  opinion. 

(F)  In  those  cases  where  it  is 
established  by  the  petitioner  that  an 
appropriate  labor  organization  does  not 
exist,  the  Service  shall  render  a  decision 
on  the  evidence  of  record. 

(ii)  Consultation  requirements  for  P-1 
athletes  and  entertainment  groups. 
Consultation  with  a  labor  organization 
that  has  expertise  in  the  area  of  the 
alien's  sport  or  entertainment  field  is 
required  in  the  case  of  a  P-1  petition. 
If  the  advisory  opinion  is  not  favorable 
to  the  petitioner,  the  advisory  opinion 
must  set  forth  a  specific  statement  of  * 
facts  which  support  the  conclusion 
reached  in  the  opinion.  If  the  advisory 
opinion  provided  by  the  labor 
organization  is  favorable  to  the 
petitioner  it  should  evaluate  and/or 
describe  the  alien's  or  group's  ability 
and  achievements  in  the  field  of 
endeavOT,  comment  on  whether  the 
alien  or  group  is  internationally 
recognized  for  achievements,  and  state 
whether  the  services  the  alien  or  group 
is  coming  to  perform  are  appropriate  for 
an  internationally  recognized  athlete  or 
entertainment  group.  In  lieu  of  the 
above,  a  labor  organization  may  submit 
a  letter  of  no  objection  if  it  has  no 
objection  to  the  approval  of  the  petition. 

(iii)  Consultation  requirements  for  P- 

1  circus  personnel.  The  advisory 
opinion  provided  by  the  labor 
organization  should  comment  on 
whether  the  circus  which  will  employ 
the  alien  has  national  recognition  as 
well  as  any  other  aspect  of  the 
beneficiary's  or  beneficiaries' 
qualifications  which  the  labor 
organiz.ltion  deems  appropriate.  If  the 
advisory  opinion  is  not  favorable  to  the 
petitioner,  it  must  .set  forth  a  specific 
statement  of  facts  whit;h  support  the 
conclusion  reached  in  the  opinion.  In 
lieu  of  the  above,  a  labor  organization 
may  sulsnit  a  letter  of  no  objection  if  it 
has  no  objection  to  the  approval  of  the 
pi!tition, 

(iv)  Consultution  requirements  for  P- 

2  allien  ill  (I  reciprocal  fxchan^j^p 
pro<^ram  In  P-2  petitions  where  an 
artist  or  entertainer  is  coming  to  the 
United  States  under  a  reciprocal 
exchange;  program,  consultation  with 
the  appmpriate  labor  organization  is 
required  to  vi-rify  th(!  existence  of  a 


viable  exchange  program.  The  advisory 
opinion  from  the  labor  organization 
shall  comment  on  the  bona  fides  of  the 
reciprocal  exchange  program  and 
specify  whether  the  exchange  meets  the 
requirements  of  paragraph  (p)(5)  of  this 
section.  If  the  advisory  opinion  is  not 
favorable  to  the  petitioner,  it  must  also 
set  forth  a  specific  statement  of  facts 
which  support  the  conclusion  reached 
in  the  opinion. 

(v)  Consultation  requirements  for  P-3 
in  a  culturally  unique  program. 
Consultation  with  an  appropriate  labor 
organization  is  required  for  P-3 
petitions  involving  aliens  in  culturally 
unique  programs.  If  the  advisory 
opinion  is  favorable  to  the  petitioner,  it 
should  evaluate  the  cultural  uniqueness 
of  the  alien's  skills,  state  whether  the 
events  are  cultural  in  nature,  and  state 
whether  the  event  or  activity  is 
appropriate  for  P-3  classification.  If  the 
advisory  opinion  is  not  favorable  to  the 
petitioner,  it  must  also  set  forth  a 
specific  statement  of  facts  which 
support  the  conclusion  reached  in  the 
opinion.  In  lieu  of  the  above,  a  labor 
organization  may  submit  a  letter  of  no 
objection  if  it  has  no  objection  to  the     . 
approval  of  the  petition. 

(vi)  Consultation  requirements  for 
essential  support  aliens.  Written 
consultation  on  petitions  for  P-1,  P  -2. 
or  P-3  essential  support  aliens  must  be 
made  with  a  labor  organization  with 
expertise  in  the  skill  area  involved.  U 
the  advisory  opinion  provided  by  the 
labor  organization  is  favorable  to  the 
petitioner,  it  must  evaluate  the  alien's 
essentiality  to  and  working  relationship 
with  the  artist  or  entertainer,  and  stato 
whether  United  States  workers  are 
available  who  can  perform  the  support 
services.  If  the  advisory  opinion  is  not 
favorable  to  the  petitioner,  it  must  also 
set  forth  a  specific  statement  of  facts 
which  support  the  conclusion  reached 
in  the  opinion.  A  labor  organization 
may  submit  a  letter  of  no  objection  'f  it 
has  no  objection  to  the  approval  of  the 
petition. 

(vii)  Labor  organizations  agreeing  to 
provide  consultations.  The  Service  shall 
list  in  its  Operations  Instnictions  for  P 
classification  those  organizations  which 
have  agreed  to  provide  advisory 
opinions  to  the  Service  and/or 
petitioners.  The  list  will  not  be  an 
exclusive  or  exhaustive  list.  The  Service 
and  petitioners  may  use  other  sources, 
such  as  publications,  to  identify 
appropriate  labor  organizations.  The 
Service  will  also  list  in  its  Operations 
Instructions  those  occupations  or  fiiiUls 
of  endeavor  where  it  has  been 
dotennined  by  the  Service  that  no 
a])propriate  labor  organization  exists. 


Federal  Register  /  Vol.  59.  No.  156  /  Monday.  August  15.  1994  /  Rules  and  Regulations 


41841 


-  (i)  Approval  aifd  validity  of  petition— 
(i)  Approval.  The  Director  shall  consider 
all  the  evidence  submitted  and  such 
other  evidence  as  he  or  she  may 
independently  require  to  assist  in  his  or 
her  adjudication.  The  Director  shall 
notify  the  petitioner  of  the  approval  of 
the  petition  on  Form  1-797.  Notice  of 
Action.  The  approval  notice  shall 
include  the  alien  beneficiary's  name  and 
classification  and  the  petition's  period 
of  validity. 

(ii)  Becording  the  validity  of  petitions. 
Procedures  for  recording  the  validity 
period  of  petitions  are: 

(A)  If  a  new  P  petition  is  approved 
before  the  date  the  petitioner  indicates 
the  services  will  begin,  the  approved 
petition  and  approval  notice  shall  show 
the  actual  dates  requested  by  the 
petitioner  as  the  validity  period,  not  to 
exceed  the  limit  specified  in  paragraph 
(p)(8)(iii)  of  this  section  or  other  Service 
policy. 

(B)  If  a  new  P  petition  is  approved 
after  the  date  the  petitioner  indicates  the 
services  will  begin,  the  approved 
petition  and  approval  notice  shall 
generally  show  a  validity  period 
commencing  with  the  date  of  approval 
and  ending  with  the  date  requested  by 
the  petitioner,  not  to  exceed  the  limit 
specified  in  paragraph  (p)(8)(iii)  of  this 
section  or  other  Service  policy. 

(C)  If  the  period  of  services  requested 
by  the  petitioner  exceeds  the  limit 
specified  in  paragraph  (p)(8)(iii)  of  this 
section,  the  petition  shall  be  approved 
only  up  to  the  limit  specified  in  that 
paragraph. 

(iii)  Validity.  The  approval  period  of 
a  P  petition  shall  conform  to  the  limits 
prescribed  as  follows: 

(A)  P-1  petition  for  athletes.  An 
approved  petition  for  an  individual 
athlete  classified  under  section 
101(a)(15)(P)(i)  of  the  Act  shall  be  valid 
for  a  period  up  to  5  years.  An  approved 
petition  for  an  athletic  team  classified 
under  section  101(a)(15)(PKi)  of  the  Act 
shall  be  valid  for  a  period  of  time 
determined  by  the  Director  to  complete 
the  competition  or  event  for  which  the 
alien  team  is  being  admitted,  not  to 
exceed  1  year. 

(B)  P-1  petition  for  an  entertainment 
group.  An  approved  petition  for  an 
entertainment  group  classified  under 
section  101(a)(1.5){P)(i)  of  the  Act  shall 
be  valid  for  a  period  of  time  determined 
by  the  Director  to  be  necessary  to 
complete  the  pcrfonnance  or  event  for 
which  the  group  is  being  admitted,  not 
to  exceed  1  year. 

(C)  P-2  and  P-3  petitions  for  artists  or 
entertainers.  .An  approved  petition  for 
an  artist  or  enterininor  under  section 
101(a)(15)(P)(ii)  or  (iii)  of  the  Act  shall 
be  valid  for  a  period  of  time  determined 


by  the  Director  to  be  necessary  to 
complete  the  event,  activity,  or 
performance  for  which  the  P-2  or  P-3 
alien  is  admitted,  not  to  exceed  1  year. 

(D)  Spouse  and  dependents.  The 
spouse  and  unmarried  minor  children  of 
a  P-1.  P-2.  or  P-3  alien  beneficiary  are 
entitled  to  P-4  nonimmigrant 
classification,  subject  to  the  same  period 
of  admission  and  limitations  as  the  alien 
beneficiary,  if  they  are  accompanying  or 
following  to  join  the  alien  beneficiary  in 
the  United  States.  Neither  the  spouse 
nor  a  child  of  the  alien  beneficiary  may 
accept  employment  unless  he  or  she  has 
been  granted  emplo\Tnent  authorization. 

(E)  Essential  support  aliens.  Petitions 
for  essential  support  personnel  to  P-1, 
P-2,  and  P-3  aliens  shall  be  valid  for  a 
period  of  time  determined  by  the 
Director  to  be  necessary  to  complete  the 
event,  activity,  or  performance  for 
which  the  P-1,  P-2,  or  P-3  alien  is 
admitted,  not  to  exceed  1  year. 

(9)  Denial  of  petition— (i)  Notice  of 
intent  to  deny.  When  an  adverse 
decision  is  proposed  on  the  basis  of 
derogatory  information  of  which  the 
petitioner  is  unaware,  the  Director  shall 
notif>'  the  petitioner  of  the  intent  to 
deny  the  petition  and  the  basis  for  the 
denial.  The  petitioner  may  inspect  and 
rebut  the  evidence  and  will  be  granted 
a  period  of  30  days  from  the  date  of  the 
notice  in  which  to  do  so.  All  relevant 
rebuttal  material  will  be  considered  in 
making  a  final  decision. 

(ii)  Notice  of  denial.  The  petitioner 
shall  be  notified  of  the  decision,  the 
reasons  for  the  denial,  and  the  right  to 
appeal  the  denial  under  8  CFR  part  103. 
There  is  no  appeal  from  a  decision  to 
deny  an  extension  of  stay  to  the  alien  or 
a  change  of  nonimmigrant  status. 

(10)  Revocation  of  approval  of 
petition— H)  General.  (A)  The  petitioner 
shall  immediately  notify  the  Ser\'ice  of 
any  changes  in  the  terms  and  conditions 
of  employment  of  a  beneficiary  which 
may  affect  eUgibilitv  under  section 
101(a)(15)(P)  of  the  Act  and  paragraph 
(p)  of  this  section.  An  amended  petition 
should  be  filed  when  the  petitioner 
continues  to  employ  the  beneficiarv.  If 
the  petitioner  no  longer  emplovs  the 
beneficiary,  the  petitioner  shall  send  a 
letter  explaining  the  change(s)  to  the 
Director  who  approved  the  petition. 

(B)  The  Director  may  revoke  a  pntition 
at  any  time,  even  after  the  validity  of  the 
petition  has  expired. 

(ii)  Automatic  revaratton.  The 
approval  of  an  unc.xpired  petition  is 
automatically  revoked  if  the  petitioner, 
or  the  employer  in  a  petition  filed  by  an 
agent,  goes  out  of  business,  files  a 
written  withdrawal  of  the  petition,  or 
notifies  the  Service  that  the  beneficiary 
is  no  longer  employed  by  the  petitioner. 


(iii)  Revocation  on  notice — (A) 
Grounds  for  revocation.  The  Director 
shall  send  to  the  petitioner  a  notice  of 
intent  tojevoke  the  petition  in  relevant 
part  if  he  or  she  finds  that: 

{2)_The  beneficiary  is  no  longer 
employed  by  the  petitioner  in  the 
capacitv  specified  in  the  petition; 

(2)  The  statement  of  facts  contained  in 
the  petition  were  not  true  and  correct; 

(3)  The  petitioner  violated  the  terms 
or  conditions  of  the  approved  petition: 

(4)  The  petitioner  violated 
requirements  of  section  10i;a)(15)(P)  of 
the  Act  or  paragraph  (p)  of  this  section: 
or 

(5)  The  approval  of  the  petition 
violated  paragraph  (p)  of  this  section  or 
involved  gross  error. 

(B)  Notice  and  decision.  The  notice  of 
intent  to  revoke  shall  contain  a  detailed 
statement  of  the  grounds  for  the 
revocation  and  the  time  period  allowed 
for  the  petitioner's  rebuttal.  The 
petitioner  may  submit  evidence  in 
rebuttal  within  30  days  of  the  date  of  the 
notice.  The  Director  shall  consider  all 
relevant  evidence  presented  in  deciding 
whether  to  revoke  the  petition. 

(11)  Appeal  of  a  denial  or  a 
revocation  of  a  petition — (i)  Denial.  A 
denied  petition  mav  be  appealed  under 
8  CFR  part  103. 

(ii)  Revocation.  A  petition  that  has 
been  revoked  on  notice  may  be  appealed 
under  8  CFR  part  103.  Automatic 
revocations  may  not  be  appealed. 

(12)  Admission.  A  beneficiary  may  be 
admitted  to  the  United  States  for  the 
validity  period  of  the  petition,  plus  a 
period  of  up  to  10  days  before  the 
validity  period  begins  and  10  days  after 
the  validity  period  ends.  The 
beneficiary  may  not  work  except  during 
the  validity  period  of  the  petition. 

(13)  E.xtension  of  visa  petition 
validity.  The  petitioner  shall  file  a 
request  to  extend  the  validity  of  the 
original  petition  under  section 
101(a)(15)(P)  of  the  Act  on  Form  1-129 
in  order  to  continue  or  complete  the 
same  activity  or  event  specified  in  the 
original  petition.  Supporting  documents 
are  not  required  unless  requested  by  the 
Director.  A  petition  extension  mav  be 
filed  only  if  the  validity  of  the  original 
p^ition  has  not  expired. 

"-(14)  Extension  of  stay—li]  Extension 
procedure.  The  petitioner  shall  request 
extension  of  the  alien's  stay  to  continue 
or  complete  the  same  event  or  activitv 
by  filing  Form  1-129.  accompanied  by  a 
statement  explaining  the  reasons  for  the 
extension.  The  petitioner  must  also 
request  a  petition  exten.sii'n.  The 
extension  dates  shall  be  the  same  for  the 
petition  and  the  beneficiary's  stay.  The 
beneficiary  must  be  physically  present 
in  the  United  States  at  the  time  the 
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extension  of  stay  is  filed.  Even  though 
the  requests  to  extend  the  petition  and 
the  alien's  stay  are  combined  on  the 
petition,  the  Director  shall  make  a 
separate  detennination  on  each.  If  the 
alien  leaves  the  United  States  for 
business  or  personal  reasons  while  the 
extension  requests  are  pending,  the 
petitioner  may  request  the  Director  to 
cable  notification  of  approval  of  the 
petition  extension  to  the  consular  office 
abroad  where  the  alien  will  apply  for  a 
visa. 

(iO  Extension  periods — (A)  P-1 
individual  athlete.  An  extension  of  stay 
for  a  P-1  individual  athlete  and  his  or 
her  essential  support  personnel  may  be 
authorized  for  a  period  up  to  5  years  for 
a  total  period  of  stay  not  to  exceed  10 
years. 

(B)  Other  P-1,  P-2,  and  P-3  ahens.  An 
extension  of  stay  may  be  authorized  in 
increments  of  1  year  for  P-1  athletic 
teams,  entertainment  groups,  aliens  in 
reciprocal  exchange  programs,  aliens  in 
cultuirally  unique  programs,  and  their 
essential  support  personnel  to  continue 
or  complete  the  same  event  or  activity 
for  which  they  were  admitted. 

(15)  Effect  of  approval  of  a  permanent 
labor  certification  or  filing  of  a 
preference  petition  on  P  classification. 
The  approval  of  a  permanent  labor 
certification  or  the  filing  of  a  preference 
petition  for  an  alien  shall  not  be  a  basis 
for  denying  a  P  petition,  a  request  to 
extend  such  a  petition,  or  the  alien's 
admission,  change  of  status,  or 
extension  of  stay.  The  alien  may 
legitimately  come  to  the  United  States 
for  a  temporary  period  as  a  P 
nonimmigrant  and  depart  voluntarily  at 
the  end  of  his  or  her  authorized  stay 
and,  at  the  same  time,  lawfully  seek  to 
become  a  permanent  resident  of  the 
United  States.  This  provision  does  not 
include  essential  support  personnel. 

(16)  £^ect  o/a  stnJt/--{i)  If  the 
Secretary  of  Labor  certifies  to  the 
Commissioner  that  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers  is  in  progress  in  the 
occtipntion  at  the  place  where  the 


beneficiary  is  to  be  employed,  and  that 
the  employment  of  the  beneficiary 
would  adversely  affect  the  wages  and 
working  conditions  of  U.S.  citizens  and 
lawful  resident  workers: 

(A)  A  petition  to  classify  an  alien  as 
a  nonimmigrant  as  defined  in  section 
101(aKl5){P)  of  the  Act  shall  be  denied; 
or 

(B)  If  a  petition  has  been  approved, 
but  the  alien  has  not  yet  entered  the 
United  States,  or  has  entered  the  United 
States  but  has  not  commenced 
employment,  the  approval  of  the 
petition  is  automatically  suspended, 
and  the  application  for  admission  of  the 
basis  of  the  petition  sh.oll  be  denied. 

(ii)  If  there  is  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  of 
workta-s  in  progress,  but  such  strike  or  _ 
other  labor  dispute  is  not  certified  under 
paragraph  (p)(16)(i)  of  this  section,  the 
Commissioner  shall  not  deny  a  petition 
or  suspend  an  approved  petition. 

(iii)lf  the  alien  has  already 
commenced  employment  in  the  United 
States  under  an  approved  petition  and 
is  participating  in  a  strike  or  labor 
dispute  involving  a  work  stoppage  of 
workers,  whether  or  not  such  strike  or 
other  labor  dispute  has  been  certified  by 
the  Secretary  of  Labor,  the  alien  shall 
not  be  deemed  to  be  failing  to  maintain 
his  or  her  status  solely  on  account  of 
past,  present,  or  future  participation  in 
a  strikf  or  other  labor  dispute  involving 
a  work  stoppage  of  workers  but  is 
subject  to  thafollowing  terms  and 
conditions: 

(A)  The  alien  shall  remain  subject  to 
all  applfcable  provisions  of  the 
Immigration  and  Nationality  Act  and 
regulations  promulgated  thereunder  in 
the  same  manner  as  all  other  P 
nonimmigrant  aliens; 

(B)  The  status  and  authorized  period 
of  stay  of  such  an  alien  is  not  modified 
or  extended  in  any  way  by  virtue  of  his 
or  her  participation  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers;  and 

(C)  Although  participation  by  a  P 
nonimmigrant  alien  in  a  stril.!»  or  other 


labor  dispute  involving  a  work 
stoppages  of  workers  will  not  constitute 
a  ground  for  deportation,  an  alien  who 
violates  his  or  her  status  or  who  remains 
in  the  United  States  after  his  or  hor 
authorized  period  of  stay  has  expired, 
will  be  subject  to  deportation. 

(17)  Use  of  approval  of  notice,  Form 
1-797.  The  Service  has  notify  the 
petitioner  on  Form  1-797  whenever  a 
visa  petition  or  an  extension  of  a  visa 
petition  is  approved  under  the  P 
classification.  The  beneficiary  of  a  P 
petition  who  does  not  require  a 
nonimmigrant  visa  may  present  a  copy 
of  the  approved  notice  at  a  Port-of -Entry 
to  facilitate  entry  into  the  United  States. 
A  beneficiary  who  is  required  to  present 
a  visa  for  admission,  and  whose  visa 
expired  before  the  date  of  his  or  her 
intended  return,  may  use  Form  1-797  to 
apply  for  a  new  or  revalidated  visa 
during  the  validity  period  of  the 
petition.  The  copy  of  Form  1-797  shall 
be  retained  by  the  beneficiary  and 
present  during  the  validity.of  the 
petition  when  reentering  the  United 
States  to  resume  the  same  employment 
with  the  same  petitioner. 

(18)  Return  transportation 
requirement.  In  the  case  of  an  alien  who 
enters  the  United  States  under  section 
101(a){15)(P)  of  the  Act  and  whose 
employment  terminates  for  reasons 
other  than  voluntary  resignation,  the 
employer  whose  oflier  of  employment 
formed  the  basis  of  suh  nonimmigrant 
status  and  the  petitioner  are  jointly  and 
severally  liable  for  the  reasonable  cost  of 
return  transporation  of  the  alien  abroad. 
For  the  purposes  of  this  paragraph,  the 
term  "abroad"  means  the  alien's  last 
place  of  residence  prior  to  his  or  her 
entry  into  the  United  States. 

*         »         •         *         **         • 

Dated:  July  13, 1994.        .   ^ 
Doris  Meissner, 

Commissioner,  Immigration  and 
Natumlization  Service 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  214  and  274a 
PNS 1653-04] 
RIN  1115-AC72 

Foreign  Employers  Seeking  To  Employ 
Temporary  Allen  Workers  In  the  H,  O, 
and  P  Nonimmigrant  Classifications 

-AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  Immigration  and  Naturalization 
Service  (Service)  regulations  by 
precluding  foreign  employers  from 
directly  filing  petitions  for  O  and  P 
nonimmigrant  aliens.  Prospective 
foreign  employers  seeking  to  use  these 
classifications  will  be  required  to 
employ  the  services  of  an  established 
United  States  agent  in  order  to  file  a 
petition  for  an  O  or  P  nonimmigrant. 
This  proposal  also  amends  the  H 
nonimmigrant  regulations  by  requiring 
foreign  employers  seeking  to  petition  for 
H-2B  nonimmigrants  to  use  the  services 
of  an  established  United  States  agent, 
removes  the  ciirrent  reference  to  the 
term  "representative,"  and  codifies 
existing  policy  with  regard  to  the  filing 
of  nonimmigrant  petitions  for  certain 
professional  athletes.  This  is  intended  to 
bring  the  H,  O,  and  P  nonimmigrant 
regulations  into  conformity  with  the 
employer  sanctions  provisions  of 
section  274A  of  the  Immigration  and 
Nationality  Act  (Act). 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  14. 
1994. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW;.  room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  the 
INS  number  1653-94  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Brown,  Senior  Immigration 
Examiner,  Adjudications  Division, 
Immigration  and  Naturalization  Service. 
425  I  Street,  NW..  room  3214. 
Washington.  DC  20536.  telephone  (202) 
514-3240. 

SUPPLEMENTARY  INFORMATION:  The 
employer  sanctions  provisions  of  the 
Immigration  and  Nationality  Act  were 
created  by  the  Immigration  Reform  and 
Control  Act  of  1986.  Pub.  L.  99-603. 
which,  among  other  things,  contains 


provisions  making  it  unlawful  for  a 
person  or  entity  to  hire  an  alien 
knowing  die  alien  is  not  entitled  to 
engage  in  employment.  Public  law  99- 
603  also  requires  the  employer  to 
examine  certain  documentation  in  order 
to  verify  an  individual's  identity  and 
eligibility  to  work  in  the  United  States. 
Civil  and  criminal  penalties  may  be 
imposed  upon  employers  which  do  not 
comply  with  the  employer  sanctions 
provisions. 

The  Service  has  historically  allowed 
foreign  employers  to  file  petitions  for 
certain  nonimmigrant  workers. 
However,  in  view  of  the  fact  that  the 
Service  cannot  enforce  the  sanctions 
provisions  of  Pub.  L.  99-603  if  the 
employer  does  not  have  a  presence  in 
the  United  States,  it  has  been 
determined  that  foreign  employers 
should  be  precluded  from  directly  filing 
petitions  for  aliens  in  the  O  and  P 
nonimmigrant  classifications.  Foreign 
employers  will  still  be  able  to  use  the 
O  and  P  nonimmigrant  classifications 
but  the  foreign  employers  will  be 
required  to  use  the  services  of  an 
established  United  States  agent  in  order 
to  file  the  petition  for  the  aUen.  Through 
their  United  States  agent,  foreign 
employers  will  be  responsible  for 
complying  with  the  provisions  of 
section  274A  of  the  Act.  The  description 
of  an  agent  has  also  been  modified  in 
this  rule  to  accommodate  this  change  in 
poUcy. 

The  "30-day  rule" 

In  September  1988.  the  Service 
adopted  a  policy  with  regard  to  major 
league  sports  teams  which  allowed 
professional  athletes  traded  between 
U.S.-based  sports  teams  to  play  for  the 
new  team  prior  to  the  filing  of  the 
appropriate  petition,  provided  that  the 
new  team  filed  a  petition  with  the 
Service  within  30  days  of  the  trade. 
Since  a  single  athlete  can  have  a 
significant  impact  on  a  team's 
performance,  and  recognizing  the  length 
of  time  required  to  process  certain  1-129 
petitions,  the  Service  adopted  a  policy 
allowing  players  to  play  for  the  new 
team  prior  to  the  filing  of  the  petition. 
This  proposed  rule  will  amend  the 
regulations  to  include  that  policy. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  §  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  regulation  merely  requires 
foreign  employers  to  use  the  services  of 


an  established  United  States  agent  to  file 
petitions  for  certain  nonimmigrant 
aliens  and  codifies  existing  poUcy  with 
respect  to  the  filing  of  nonimmigrant 
petitions  for  certain  professional 
athletes. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  §  3(f),  regulatory 
Planning  and  Review,  and  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  under  §  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturahzation  Service  certifies  that 
she  has  addressed  this  rule  in  hght  of 
the  criteria  in  Executive  Order  12606 
and  has  determined  that  it  will  have  no 
effect  on  family  well-being. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  clearance  number 
for  this  collection  is  contained  in  8  CFR 
299.5,  Display  of  Control  Numbers. 

List  of  Subjects 

8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens,  Employment, 
Organization  and  functions 
(Government  agencies). 

8  CFR  Fart  274a 

Administrative  practice  and 
procedures.  Aliens.  Employment, 
Organization  and  functions 
(Government  agencies). 

Accordingly,  chapter  I  of  title  8  cf  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 


).  No. 
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Aalharttjr  8  U.S.C  1101. 1103. 1182. 1184, 
uses.  1187, 1221. 1281, 1282:  8  CFR  put  2. 

2.  Section  214.2  is  amended  by: 

a.  Adding  a  new  paragraph 
(h)(2)(i)(F)(3); 

b.  Revising  paragraph  (h)(6)(iii)(B); 
and  by 

c.  Adding  a  new  paragraph  (h)(6)(vii), 
to  read  as  follows: 

§214.2   Special  requlrairants for 
admission,  extsnsion,  and  maintananoe  of 


•  •  * 


(h)  • 

(2) 

(i) 

IF)  •  •  • 

13)  A  foreign  employer  who,  through 
an  established  United  States  agent,  files 
a  petition  for  an  H  nonimmigrant  alien 
is  responsible  for  complying  with  the 
employer  sanctions  provisions  of 
section  274A  of  the  Act  and  8  CFR  part 
274a. 


(6)  •   •  • 

(iii)  •  •  * 

(B)  An  H-2B  petitioner  shall  be  a 
United  States  employer,  an  established 
United  States  agent,  or  a  foreign 
employer  filing  through  an  established 
United  States  agent.  A  foreign  employer 
may  not  directly  petition  for  an  H-2B 
nonimmigrant  but  must  use  the  services 
of  an  established  United  States  agent  to 
file  a  petition  for  an  H-2B 
nonimmigrant.  The  petitioning 
employer  shall  consider  available  U.S. 
workers  for  the  temporary  services  or 
labor,  and  shall  o^er  terms  and 
conditions  of  employment  which  are 
consistent  with  the  nature  of  the 
occupation,  activity,  and  industry  in  the 
United  States. 
•        *        •        •        * 

(vii)  Traded  professional  H-2B 
athletes.  In  the  case  of  a  professional  H- 
28  athlete  who  is  traded  from  one  U.S.- 
based  organization  to  another 
organization,  employment  authorization 
for  the  player  will  eutomatically 
continue  for  a  period  of  30  days  aftor  the 
'player's  acquisition  by  the  new 
organization  within  which  time  the  now 
organization  is  expect'id  to  file  a  new 
Form  1-129  is  not  filed  within  30  ddys. 
emplojTnent  aathorizatinn  will  cease.  If 
the  new  petition  is  denied,  employment 
nuthnrizaticn  will  cease. 
»        »        *        •        ♦ 

3.  Section  2142  is  amemied  by: 

a.  Revising  paragraph  {o)(2)(i); . 

b.  Revising  paragraph  (o)(2)(iv)(A): 

c.  Adding  a  new  par.igraph 
(o)(2)(iv)(E)(3):  and  by 

d.  Adding  a  new  paragraph 
(o)(2)(iv)(G),  to  read  as  follows: 


S214J   Spedslfsquifiwemsfef 
admiSBion,  extension,  and  msintsnance  of 
status. 


(o)  •  •  • 

(2)  Filing  of  petitions,  (i)  General. 
Except  as  provided  for  in  paragraph 
(o)(2)(iv)(A)  of  this  section,  a  petitioner 
seeking  to  classify  an  alien  as  an  O-l  or 
0-2  oonimmigrant  shall  file  a  petition 
on  Form  1-129,  Petition  for  a 
Nonimmigrant  Worker,  with  the  Service 
Center  which  has  jurisdiction  in  the 
area  where  the  ahen  will  work.  The 
petition  may  not  be  filed  more  than  6 
months  before  the  actual  need  for  the 
alien's  services.  An  O-l  or  0-2  petition 
shall  be  adjudicated  at  the  appropriate 
Service  Center,  even  in  emergency 
situations.  Only  one  beneficiary  may  be 
included  on  an  O-l  petition.  0-2  aliens 
must  be  filed  for  on  a  separate  petition 
fi-om  the  O-l  alien.  An  O-l  or  0-2 
petition  may  only  be  filed  by  a  United 
States  employer,  an  established  United 
States  agent,  or  a  foreign  employer 
through  an  established  United  States 
agent.  A  foreign  employer  may  not 
directly  petition  for  an  O  nonimmigrant 
alien  but  instead  must  use  the  services 
of  an  established  United  States  agent  to 
file  a  petition  for  an  O  nonimmigrant. 
An  O  alien  may  not  petition  for  himself 
or  heiself. 

•  •        *        *        « 

(iv)  Other  filing  situations— {A] 
Services  in  more  than  one  location.  A 
petition  which  requires  the  ahen  to 
work  in  more  than  one  location  must 
include  an  itinerary  with  the  dates  and 
locations  of  work  and  must  be  filed  with 
the  Swice  Center  which  has 
jurisdiction  in  the  area  where  the 
petitioner  is  located.  The  address  which 
the  petitioner  specifies  as  its  location  on 
the  petition  shall  be  where  the 
petitioner  is  located  for  purposes  of  this 
paragraph. 

•  *        »        »        • 

(5)  A  foreign  employer  who,  through 
an  established  United  States  agent,  files 
a  petition  for  an  O  nonimmigrant  alien 
is  responsible  for  complying  with  the 
empl'jj'er  sanctions  provisions  of 
st;Lli:)n  274  A  of  the  Act  ajid  8  CFR  part 
274a 


Ifj)  Tmded prnff^ssioiuil  O-l  nthh^tPb. 
In  thi!  I  :ise  of  a  profes.siona!  (>-l  .Tthlete 
-will)  IS  traded  from  one  U.S.-has.^d 
organt'.atioa  to  another  organiz;alion, 
I'.mplnvment  aulhorizalit)n  for  the  player 
will  automatically  continue  for  a  period 
of  30  days  after  acquisition  by  the  new 
organization  within  which  time  the  new 
organization  is  expected  to  file  a  new 
Form  1-129.  If  a  new  Form  1-129  is  not 


filed  within  30  days,  employment 
authorization  will  cease.  If  the  new 
petition  is  denied,  employment 
authorization  will  cease. 

*        •        •        »        • 

4.  Section  214.2  is  amended  by: 

a.  Revising  .paragraph  (p)(2)(i);  and  by 

b.  Revising  paragraph  lp)(2)iv),  to  read 
as  follows; 

§214.2   Special  rsquirements  for 
admission,  extension,  and  maintenance  of 
status. 

(p)  *  •  * 

(2)  Filing  of  petitions— (i)  General.  A 
P-1  petition  for  an  athlete  or 
entertainment  group  shall  be  filed  by  a 
United  States  employer,  a  United  States 
sponsoring  organization,  an  established 
United  States  agent,  or  a  foreign 
employer  through  an  established  United 
States  agent.  Foreign  employers  seeking 
to  employ  a  P-1  alien  may  not  directly 
petition  for  the  alien  but  most  use  the 
services  of  an  established  United  States 
agent.  A  P-2  petition  for  an  artist  or 
entertainer  in  a  reciprocal  exchange 
program  shall  be  filed  by  the  United 
States  labor  organization  which 
negotiated  the  reciprocal  exchange 
agreement,  the  sponsoring  organization, 
or  an  employer  in  the  United  States.  A 
P-3  petition  for  an  artist  or  n^rtainer 
in  a  culturally  imique  program  shall  be 
filed  by  the  sponsoring  organization  or 
an  employer  in  the  United  States. 
Essential  support  personnel  may  not  be 
included  on  the  petition  filed  for  the 
principal  alien(s).  These  aliens  require  a 
separate  petition.  Except  as  provided  for 
in  paragraph  (p)(2Kiv)(A)  of  this  section, 
the  petitioner  shall  file  a  P  petition  on 
Form  1-129,  Petition  for 
Nonimmigration  Worker,  with  the 
Service  Center  which  has  jurisdiction  in 
the  area  where  the  alien  will  work.  The 
petition  may  not  be  filed  more  than  6 
months  before  the  actual  need  for  the 
alien's  services.  A  P-1,  P-2,  or  P-3 
petition  ^all  be  adjudicated  at  the 
appropriate  Service  Center,  even  in 
emergency  situations. 
**■*•»- 

(iv)  Other  filing  sfiuations—[A) 
Services  in  more  than  one  location.  A 
petition  which  requires  the  alien  to 
work  in  more  than  one  location  (e.g.,  a 
tour  must  include  an  itinerary  with  the 
dates  and  locations  of  the  performances 
and  niust  be  filed  with  the  Service 
Center  which  has  jurisdication  in  the 
area  where  tlie  petitioner  is  located.  Th» 
address  which  the  petitioner  specifies  as^ 
its  location  on  the  petition  shall  be 
where  the  petitioner  is  located  for 
purposes  of  this  paragraph. 

[h)  Ser\'ices  for  more  than  one 
umplnyer.  If  the  beneficiary(ies)  will 
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work  for  more  than  one  employer 
within  the  same  time  period,  each 
employer  must  file  a  separate  petition 
with  the  Service  Center  that  has 
jurisdiction  over  the  area  where  the 
alien  will  perform  the  services,  unless 
an  established  agent  files  the  petition 
pursuant  to  paragraph  (p)(2)(iv)(E)  of 
this  section. 

(C)  Change  of  employer— [l]  General. 
If  a  P-1,  P-2,  or  P-3  alien  jn  the  United 
States  seeks  to  change  employers  or 
sponsors,  the  new  employer  or  sponsor 
must  file  both  a  petition  and  a  request 
to  extend  the  alien's  stay  in  the  United 
States.  The  alien  may  not  con.mence 
employment  with  the  new  employer  or 
sponsor  until  the  petition  and  request 
for  extension  have  been  approved. 

[2]  Traded  P-1  athletes.  In  the  case  of 
a  professional  P-1  athlete  who  is  traded 
from  one  U.S.-based  organization  to 
another  organization,  employment 
authorization  for  the  player  will 
automatically  continue  for  a  period  of 
30  days  after  acquisition  by  the  new 
organization  within  which  time  the  new 
organization  is  expected  to  file  a  new 
Form  1-129  for  P-1  nonimmigrant 
classification.  If  a  new  Form  1-129  is  not 
filed  within  30  days,  employment 
authorization  will  cease.  If  the  new 
petition  is  denied,  emplojinent 
authorization  will  cease. 

(D)  Amended  petition.  The  petitioner 
shall  file  an  amended  petition,  with  fee, 
with  the  Service  Center  where  the 
original  petition  was  filed  to  reflect  any 
material  changes  in  the  terms  and 
conditions  of  employment  or  the 
beneficiary's  eUgibil'ity  as  specified  in 
the  original  approved  petition.  A 
petitioner  may  add  additional,  similar 
or  comparable  performances; 
engagements,  or  competitions  during 
the  vahdity  period  of  the  petition 
without  filing  an  amended  petition. 

(E)  Agents  as  petitioners.  An 
established  United- States  agent  may  file 
a  petition  in  cases  involving  workers 
who  traditionally  are  self-employed  or 
who  use  agents  to  arrange  short-term 
employment  on  their  behalf  with 
numerous  employers,  and  in  cases 
where  a  foreign  employer  authorizes  the 
agent  to  act  on  its  behalf.  A  petition 
filed  by  an  agent  is  subject  to  the 
following  conditions: 

{!)  A  person  or  company  in  business 
as  an  agent  may  file  the  P  petition 
involving  multiple  employers  as  the 
representative  of  both  the  employers 
and  the  beneficiary(ies)  if  the  supported 
documentation  includes  a  complete 
itinerary  of  services  or  engagements. 
The  itinerary  shall  specify  the  dates  of 
each  service  or  engagement,  the  names 
and  addresses  of  the  actual  employers, 
and  the  names  and  addresses  of  the 


establishments,  venues,  or  locations 
where  the  services  will  be  performed.  In 
questionable  cases,  a  contract  between 
the  employer(s)  and  the  beneficiary(ies) 
may  be  required.  The  burden  is  on  the 
agent  to  explain  the  terms  and 
conditions  of  the  employment  and  to 
provide  any  required  documentation. 

(2)  An  agent  performing  the  function 
of  an  employer  must  specify  the  wage 
offered  and  the  other  terms  and 
conditions  of  employment  by 
contractual  agreement  with  the 
beneficiary(ies).  The  agent/employer 
must  also  provide  an  itinerary  of 
definite  employment  and  information 
on  any  other  services  planned  for  the 
period  of  time  requested. 

[3]  A  foreign  em.ployer  who,  through 
an  established  United'States  agent,  files 
a  petition  for  a  P  nonimmigrant-alien  is 
responsible  for  complying  with  the 
employer  sanctions  provisions  of 
section  274A  of  the  Act  and  8  CFR  part 
274a. 

(F)  Multiple  beneficiaries.  More  than 
one  beneficiary  may  be  included  in  a  P 
petition  if  they  are  members  of  a  group 
seeking  classification  based  on  the 
reputation  of  the  group  as  an  entity,  or 
if  they  will  provide  essential  support  to 
P-1.  P-2.  or  P-3  beneficiaries 
performing  in  the  same  location  and  in 
tlie  same  occupation. 

(G)  Named  beneficiaries.  Petitions  for 
P  classification  must  include  the  names 
of  beneficiaries  and  other  required 
information  at  the  time  of  filing. 

(H)  Substitution  of  beneficiaries. 
Beneficiaries  may  be  substituted  for  in 
P-t.  P-2,  and  P-3  petitions  for  groups. 
To  request  substitution,  the  petitioner 
shall  submit  a  letter  requesting  such 
substitution,  along  with  a  copy  of  the 
petitioner's  approval  notice,  to  the 
consular  office  at  which  the  alien  will 
apply  for  a  visa  or  the  Port-of-Entry 
where  the  alien  will  apply  for 
admission.  Essential  support  personnel 
may  rtot  be  substituted  at  consular 
offices  or  at  Ports-of-Entry.  In  order  to 
add  additional  new  essential  support 
personnel,  a  new  1-129  petition  must  be 
filed  with  the  appropriate  Service 
Center. 


PART  274a— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

5.  The  authority  citation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103. 1324a:  8 
CFR  part  2. 

6.  Section  274a. 12  is  amended  by: 

a.  Revising  paragraph  (b)(9): 

b.  Revising  paragraph  (b)(13);  and  by 

c.  Revising  paragraph  (b)(14).  to  read 
as  follows: 


§  274a.1 2    Classes  of  aliens  authorized  to 
accept  employment. 

*  •        •        •        . 

(b)*  *  * 

(9)  A  temporary  worker  or  trainee  f  H- 
1,  H-2A,  H-2B,  or  H-3),  pursuant  to 
§  214.2(h)  of  this  chapter.  An  alien  m 
this  status  may  be  employed  only  by  the 
petitioner  through  whom  the  status  was 
obtained.  In  the  case  of  a  professional 
H-2B  athlete  who  is  traded  from  one 
U.S.-based  organization  to  another 
organization,  employment  authorization 
for  the  player  will  automatically 
continue  for  a  period  of  30  days  after 
acquisition  by  the  new  organization 
within  which  time  the  new  organization 
is  expected  to  file  a  new  Form  1-129 
petition  for  H-2B  classification.  If  a  new. 
Form  1-129  is  not  filed  within  30  d.^vs, 
employment  authorization  will  cease.  If 
the  new  petition  is  denied,  employment 
authorization  will  cease. 

•  «         »         ♦         . 

(13)  An  alien  having  extraordmary 
ability  in  the  sciences,  arts,  education, 
business,  or  athletics  (O-l).  and  an 
accompanying  alien  (0-2).  pursuant  to 
§  214.2(o)  of  this  chapter.  An  alien  in 
this  status  may  be  employed  only  by  the 
petitioner  through  whom' the  status  was 
obtained.  In  the  case  of  a  professional 
O-l  athlete  who  is  trade  from  one  U.S.- 
based  organization  to  another 
organization,  employment  authorization 
for  the  player  will  automatically 
continue  for  a  period  of  30  days  after  the 
acquisition  by  the  new  organization 
within  which  time  the  new  organization 
is  expected  to  file  a  new  Form  1-129 
petition  for  O  nonimmigrant 
classification.  If  a  new  Form  1-129  is  not 
filed  within  30  days,  emplo>Tnent 
authorization  will  cease.  If  the  new 
petition  is  denied.  emplo\Tnent 
authorization  will  cease; 

(14)  An  athlete,  artist,  or  entertainer 
(P-1.  P-2.  or  P-3),  pursuant  to 

§  214.2(p)  of  this  chapter.  An  alien  in 
this  status  may  be  employed  only  by  the 
petitioner  through  whom  the  status  was 
obtained.  In  the  case  of  a  professional 
P-1  athlete  who  is  traded  from  one  U.S.- 
based  organization  to  another 
organization,  employment  authorization 
for  the  player  will  automatically 
continue  for  a  period  of  30  days  after  the 
acquisition  by  the  new  organization 
within  which  time  the  new  organization 
is  expected  to  file  a  new  Form  1-129  for 
P-1  nonimmigrant  classification.  If  a 
new  Form  1-129  is  not  filed  within  30 
days,  employment  authorization  will 
cease.  If  the  new  petition  is  denied, 
employment  authorization  will  cease: 


Dated;  May  13. 1994. 
Doris  Meissner. 

Commissioner,  Immigration  and 
Natumlizotion  Service. 
JFR  Doc.  94-19673  Filed  8-12-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

40  CFR  Parts  171. 172, 173, 174, 175, 
176,  and  177 

[Doclwt  No.  HM-206:  Notice  No.  »4-8] 

RIN  2137-AB75 

Improvements  to  Hazardous  IMaterials 
Identification  Systems 

AQENCV:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulernakine 
(NPRM). 


SUMMARY:  RSPA  is  pro'^osing  changes  to 
hazard  communication  requirements  of 
the  Hazardous  Materials  Regulations 
(HMR).  The  proposed  changes  are  based 
on  comments  received  in  response  to  an 
advance  notice  of  proposed  rulemaking 
(ANPRM),  recommendations  of  the 
National  Academy  of  Sciences  (NAS). 
and  agency  initiative.  This  action  will 
improve  the  existing  hazard 
communication  system;  better 
identification  of  hazardous  materials  in 
transportation  will  assist  emergency 
response  personnel  in  responding  to 
and  mitigating  the  effects  of  incidents 
and  accidents  involving  hazardous 
materials. 

DATES:  Written  comments:  Comments 
must  be  received  on  or  before  December 
2.1994. 

Public  hearing:  A  public  hearing  will 
he  held  beginning  at  9:00  a.m.,  October 
18-19, 1994. 

ADDRESSES:  Written  comments:  Address 
comments  to  the  Dockets  Unit  (DHM- 
30),  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001.  Comments  should  identify  the 
Docket  (HM-206)  and  be  submitted  in 
five  copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addres<.ed  stamped  postcard  showing 
the  dock.-t  number.  The  Dockets  Unit  is 
located  in  Room  8421  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  Public 
dockets  may  be  viewed  between  the 
hours  of  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Public  hearing.  The  public  hearing 
will  be  held  in  the  Auditorium  of  the 
Federal  Aviation  Administration 
Building  located  at  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Persons  desiring  to  make  oral  statements 
at  the  hearing  should  notify  the 
Research  and  Special  Programs 


Administration  (RSPA)  Docket  Clerk  by 
telephone  (202)  366-5046  or  in  writing 
by  Octpber  3, 1994.  Mail  written 
requests  to:  Docket  Clerk,  Office  of 
Hazardous  Materials  Safety,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street.  SW..  room  8421, 
Washington,  DC  20590-0001.  Each 
request  must  identify  the  speaker; 
organization  represented,  if  any; 
daytime  telephone  number;  and  the 
anticipated  length  of  the  presentation, 
not  to  exceed  10  minutes.  Written  text 
of  the  oral  statement  should  be 
presented  to  the  hearing  officer  and 
reporter  prior  to  the  oral  presentation. 
Hearings  may  conclude  before  5:00  p.m. 
and  th«  second  day  of  the  hearing 
(October  19, 1994)  may  be  cancelled  if 
all  persons  wishing  to  give  oral 
comments  have  been  heard.  To  confirm 
plans  to  attend,  contact  Ms.  Helen 
Engrum  at  (202)  366-8553. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Engrvun  or  John  Potter,  telephone 
(202)  366-4488,  Office  of  Hazardous 
Materials  Standards,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION: 
I.  Legislative  Requirements 

A.  Rulemaking 

On  November  16, 1990,  the  President 
signed  into  law  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  (HMTUSA;  Pub.  Law  101-615) 
which  amended  the  Hazardous 
Materials  Transportation  Act  (HMTA), 
49  App.  U.S.C.  §  1801  et.  seq.  Section  25 
of  HMTUSA  requires  DOT  to  initiate  a 
rulemaking  to  determine  methods  of 
improving  the  current  system  of 
placarding  vehicles  transporting 
hazardous  materials  and  to  determine 
methods  for  establishing  and  operating 
a  central  reporting  system  and 
computerized  telecommunication  data 
center  that  can  provide  information  to 
facilitate  respon.ses  to  accide.ats  and 
incidents  involving  the  transportation  of 
hazardous  materials.  It  directs  DOT  to 
consider  methods  of  improving  the 
placarding  system  to  include:  (1) 
methods  to  make  placards  more  visible; 
(2)  methods  to  reduce  the  number  of 
improper  and  missing  placards;  (3) 
alternative  methods  of  marking  vehicles 
for  the  purpose  of  identifying  hazardous 
materiijs  being  transported;  (4)  methods 
of  modifying  the  composition  of 
placards  to  ensure  their  resistance  to 
fire;  (5)  improving  the  coding  system 
used  with  respect  to  such  placards;  (6) 
identification  of  appropriate  emergency 
response  procedures  through  symbols 


on  placards;  and  (7)  display  of 
telephone  numbers  for  continually- 
monitored  emergency  response 
telephone  systems  on  vehicles 
transpbrting  hazardous  materials. 

Section  25  also  requires  DOT  to 
evaluate  in  a  rulemaking  proceeding 
whether  a  central  reporting  system  and 
computerized  telecommunication  data 
center  should  be  operated  by  the 
Federal  Government  or  a  private  entity, 
either  on  its  owti  initiative  or  under 
contract  with  the  United  States.  The 
evaluation  must  address:  (1)  the 
estimated  annualized  cost  of 
establishing,  operating  and  maintaining 
such  a  system  and  center  and  for  carrier 
and  shipper  compliance  with  such  a 
system;  (2)  methods  for  financing  the 
cost  of  establishing,  operating,  and 
maintaining  such  a  system  and  center: 
(3)  the  projected  safety  benefits  of 
establishing,  operating  and  maintaining 
such  a  system  and  center;  (4)  whether 
shippers,  carriers  and  handlers  of 
hazardous  materials  should  have  access 
to  such  a  system;  (5)  methods  for 
ensuring  the  security  of  the  information 
and  data  stored  in  such  a  system;  (6) 
types  of  hazardous  materials  and  types 
of  shipments  for  which  information  and 
data  should  be  stored  in  such  a  system; 
(7)  the  degree  of  liability  of  the  operator 
of  such  a  system  and  center  for 
providing  incorrect,  false  or  misleading 
information;  (8)  deadlines  by  which 
shippers,  carriers  and  handlers  of 
hazardous  materials  should  be  required 
to  submit  information  to  the  operator  of 
such  a  system  and  center,  and  minimum 
standards  relating  to  the  form  and 
content  of  such  information;  (9) 
measures  for  ensuring  compliance  with 
the  deadlines  and  standards  for 
operating  such  a  system;  and  (10) 
methods  for  accessing  such  a  system 
through  mobile  satellite  service  or  other 
technologies  having  the  capability  to 
provide  two-way  voice,  data,  or 
facsimile  service. 

Section  26  of  the  HMTUSA  requires 
DOT  to  initiate  a  rulemaking  on  the 
feasibility,  necessity,  and  safety  benefits 
of  requiring  hazardous  materials  carriers 
(in  addition  to  an  existing  requirement 
for  shippers)  to  maintain  continually- 
monitored  telephone  systems  to  provide 
emergency  response  information  and 
assistance.  DOT  is  required  to  determine 
which  hazardous  materials,  if  any,  and 
which  segments  of  industry  (including 
persons  who  own  and  operate  motor 
vehicles,  trains,  vessels,  aircraft,  and  in- 
transit  storage  facilities)  should  be 
covered  by  such  a  requirement. 

On  June  9, 1992,  RSPA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register 
|Do(.ket  HM-206;  57  FR  24532]  posin- 
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63  primary  questions,  most  with 
secondary  questions,  under  three 
categories.  The  ANPRM  solicited 
comments  on  methods  of  improving  the 
current  system  of  placarding  vehicles 
transporting  hazardous  materials, 
methods  to  improve  the  system  of 
identifying  hazardous  materials  in 
transportation,  and  the  feasibility  and 
necessity  of  requiring  carriers  to 
maintain  continually-monitored 
telephone  contacts  for  emergency 
response  information. 

B.  NAS  Study/DOT  Report 

Section  25  of  HMTUSA  requires  DOT 
to  contiact  with  the  National  Academy 
of  Sciences  (NAS)  to  conduct  a  study  of 
the  feasibility  and  necessity  of 
establishing  and  operating  a  central 
reporting  system  and  computerized 
telecommunication  data  center  that 
would  receive,  store,  and  retrieve  data 
on  all  daily  shipments  of  hazardous 
materials  by  all  modes.  DOT  is  to 
provide  Congress  a  summary  of  the  NAS 
report  with  DOT's  recommendations 
concerning  implementation  of  the  NAS 
recommendations,  giving  substantial 
weight  to  recommendations  on  the 
feasibility  and  necessity  of 
implementing  a  central  reporting  and 
computerized  telecommunication  data 
center. 

In  May  1991,  DOT  entered  into  a 
contract  with  NAS  to  conduct  the  study. 
A  16-member  committee  was  formed, 
representing  industry,  academia,  and 
the  emergency  response  and  firefighting 
commimities.  The  scope  of  the  study 
was  limited  to  matters  that  may  affect 
the  consequences  of  hazardous 
materials  incidents  after  they  occur,  and 
not  methods  of  preventing  incidents. 
The  committee  focused  on  various 
potential  applications  of 
communications  and  information 
technology  that  would  aid  emergency 
responders  in  obtaining  information  at 
hazardous  materials  incidents  and 
accidents  and  nontechnological  options 
for  improving  information  through 
better  regulation,  enforcement,  or 
training.  NAS  made  recommendations 
regarding  the  national  central  reporting 
system,  a  long-term  approach  to  using 
technology  in  support  of  emergency 
response,  and  regulatory,  enforcement, 
and  training  needs. 

The  committee  also  reviewed  DOT's 
existing  hazard  communication  system 
with  respect  to  regulatory,  enforcement 
and  training  options  in  the  context  of 
not  relying  on  the  introduction  of  new 
information  technologies.  The  NAS 
report  was  submitted  to  Congress  and 
DOT  on  April  29.  1993. 

On  February  15.  1994,  the  DOT 
submitted  a  report  to  Congress  which 


included  a  summary  of  the  NAS  report 
and  DOT'S  recommendations.  A  copy  of 
DOT'S  report  has  been  included  in  the 
Docket. 

II.  Hazard  Identification  and 
Communication  System  Under  the 
HMR 

Over  the  last  25  years.  DOT  has 
developed  a  comprehensive  hazardous 
materials  identification  and 
communication  system.  The  system  is 
designed  to  provide  fire  and  emergency 
response  personnel  with  information  in 
the  event  of  a  transportation  incident  or 
accident  involving  the  release  of 
hazardous  materials.  Hazard 
communication  and  emergency 
response  information  requirements  are 
set  forth  in  Subparts  C  through  G  of  Part 
172  of  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180).  The  system  involves 
communication  of  the  following  types  of 
information:  (1)  hazardous  materials 
descriptions,  including  specific  or 
generic  proper  shipping  names, 
chemical  or  technical  names,  hazard 
classes,  identification  numbers,  and 
other  special  information,  entered  on 
shipping  papers  carried  on  the  transport 
vehicle  by  the  transporter;  (2)  hazardous 
materials  proper  shipping  names  and 
identification  numbers,  marked  on  non- 
bulk  and  bulk  packages;  (3)  primary  and 
subsidiary  hazards,  identified  by  labels 
affixed  to  packages;  (4)  primary  hazards, 
identified  by  placards  affixed  to 
transport  vehicles,  freight  containers 
and  bulk  packagings;  and  (5)  emergency 
response  information,  entered  on 
shipping  papers  or  presented  in  separate 
documents. 

Emergency  response  information  must 
be  maintained  on  the  transport  vehicle, 
train,  or  vessel  during  transportation  of 
the  hazardous  material  in  the  same 
manner  as  is  required  for  shipping 
papers.  On  aircraft,  emergency  response 
information  must  be  maintained  in  the 
same  manner  as  is  required  for  the 
notification  of  the  pilot-in-command. 
The  information  describes  immediate 
hazards  to  health,  risks  of  fire  or 
explosion,  precautions  to  be  taken  by 
responders  first  arriving  at  the  scene  of 
an  incident,  initial  methods  for 
handling  spills  and  leaks  in  the  absence 
of  fire,  and  preliminary  first  aid 
measures  to  be  taken.  This  information 
may  be  entered  on  shipping  papers,  or 
be  presented  on  appropriate  guide  pages 
in  EXDT's  "Emergency  Response 
Guidebook  (ERG),"  on  material  safety 
data  sheets,  or  on  other  appropriate 
emergency  response  guidance 
documents. 

A  shipper  who  offers  hazardous 
materials  for  transportation  must  also 


enter  an  emergency  response  telephone 
number  on  a  shipping  paper.  The 
number  must  be  monitored  at  all  times 
while  a  shipment  is  in  transportation, 
including  storage  incidental  to 
transportation.  A  first  responder  using 
that  number  must  be  able  to  contact,  in 
one  phone  call,  a  person  who  is  either 
knowledgeable  about  the  material  and 
has  comprehensive  response  and 
mitigation  information,  or  has 
immediate  access  to  such  a  person. 

Firefighters  and  emergency  response 
personnel  have  been  trained  to  use 
hazard  communication  and  emergency 
response  information  in  responding  to 
incidents.  Shipping  names  and 
identification  numbers  are  cross- 
referenced  to  emergency  response 
guides  in  DOT's  ERG.  The  ERG  provides 
guidance  for  initial  actions  to  be  taken 
in  response  to  hazardous  materials 
incidents.  Since  1980,  RSPA  has 
distributed  more  than  3.5  million  copies 
of  the  ERG  to  emergency  response 
entities  without  charge. 

The  current  hazard  communication 
system  is  recognized  worldwide.  DOT 
has  aligned  U.S.  hazard  communication 
requirements  with  international 
standards  by  adoption  of  shipping 
descriptions,  labels  and  placards 
conforming  to  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations).  Hazard 
communication  requirements  currently 
in  effect  have  been  successfully  used  in 
identifying  the  hazards  of  materials 
involved  in  releases  during 
transportation. 

Over  the  past  five  years.  DOT  has 
substantially  amended  the  U.S.  hazard 
communication  requirements.  On 
December  21, 1990,  a  final  rule  was 
published  [Docket  HM-181;  55  FR 
52402  and  final  rule  revisions  on  12/21/ 
91;  56  FR  66124]  which 
comprehensively  re\ised  the  HMR  with 
respect  to  hazard  communication, 
classification,  and  packaging 
requirements.  This  action  simphfied 
and  reduced  the  volume  of  the  I  I.MR, 
enhanced  safety  through  improved 
classification  and  packaging,  promoted 
flexibility,  and  facilitated  international 
commerce  through  harmonization  with 
international  transport  standards. 
Further,  changes  to  labeling 
requirements  for  Division  6.1  Packing 
Group  (FG)  III  materials,  requiring  a 
KEEP  AWAY  FROM  FOOD  label,  are 
addressed  in  an  ANPRM  recently 
published  in  the  Federal  Register 
[Docket  HM-2 17;  58  FR  59224;  11/8/ 
931.  The  issues  addressed  in  Docket 
HM-2 17  are  not  otherwise  addressed  in 
tills  document. 
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Tfce  central  recommendatron 
contamed  m  the  NatranaF  Academy  of 
Sciences  fNAS)  report  is  that  the 
FfldeTa)  Government  shonid  not  attempt 
t»  implement  the  national  central 
reporting  system  as  originally  proposed 
for  consideration.  NAS  said: 

There  is  no  sound  basis  for  defining 
pcrfonnance  criteria  for  infoiroation  to  be 
provided  and  threshold  reliabiUty  needed  in 
such  a  system.  There  wjuld  bp  no 
opportunity  fo allow  on-going  et.iNiution  to 
gnkte  imphsnientatlon.  as  a  phast^ii 
imptementation  would  alktw;  and  :he  system 
would  not  be  desigcpd  to  make  ma.ximum 
use  of  existing  shipp«;r,  carrier,  vind 
responder  capabilities. 

NAS  found  that  the  original  n.itional 
central  reportiiig  system  proposal  "is 
not  aoaed  at  the  most  seriotis  failures  of 
the  existing  system."  such  as  incidents 
"in  which  |shippiiig|  papers  or  placards 
are  inacces-sible  because  of  a  «Tash  or 
fire."  NAS  concluded  that,  "berause  of 
these  shortcomings,  the  originally 
proposed  system  would  be  unlikely  to 
hinctioB  as  intended  or  to  pnxlace 
benefits  sufficient  to  justify  irs  ciwts.*' 

Although  NAS  recommendtnl  that  the 
Covemment  "should  not  attempt  to 
implement  such  a  system  as  the 
originaUy  proposed  national  central 
reporting  system,"  it  did  recommend 
DOT  participation  in  the  evaluation  of 
new  iDformation  technoiogies.  NAS 
statad  that  DOT  should,  on  an  ongoing 
basis,  and  in  coo  junction  with  the 
shipper  and  carrier  industries  and 
emergency  responders,  systematically 
investigate  opportunities  for  application 
of  iniomation  technologies  to  aid 
emergency  responders  and  reduce  the 
costs  of  hazardous  materials  incidents. 
Specifically,  NAS  called  far  pilot 
programs  comprising  "controlled 
experiments  with  independent, 
rigorously  designed  evaluation 
protocols." 

NAS  found  that,  in  most  instances, 
the  existing  hazardous  mat«-ials 
communication  S3r$ttm  is  effective  and 
that  isformation  available  at  hazardous 
matafials  transportatieo  incident  site» 
meets  critical  iaformabcm  needs  of 
eoMfgcscy  respoBders.  Based  on  case 
studies  oi  125  incidents,  NAS  ideatiiied 
six  kinds  of  pa*anfal  iajionnatioa 
proMsoM  ancoanterrd  by  responders: 
(1)  reqoifed  soircas  of  iiiianmti<Hi  w«re 
missiag  or  iaaccurate;  (2}  Bifosmation 
sources  wcra  obsctvad,  dastroyad,  or 
inaceesaiMaWcaiisffof  fin,  wreckagA, 
or  other  bartias;  (3)  ia&xmatioa  sources 
were  awaaiable  aad  in  coaapttoBce  with 
tka  fa0iktiau.kat  taabd  to  bdly  or 
efflciently  convey  essential  imiarmationi; 


(4)  essential  infonnation  was  net 
provided  because  the  shipment  was  not 
snbfiact  to  the  HMR;  (5)  vehicle  operator 
did  not  assist  emergency  responders  in 
obtaining  essential  information;  and  16) 
responders  did  not  properly  use 
available  information.  Based  on  this 
finding,  NAS  made  the  following 
rccoai  mendation: 

•  DOT,  together  wiih  the  oth«r  responsible 
federal  agencies,  should  ibna  a  plan  of  action 
to  alleviate  each  of  the  six  oitegoriies  of 
information  failures  identified  Ln  this  study 
through  changes  in  regulations,  more 
effective  enforcement,  and  support  for 
imprcr-ed  training  of  cmergi-nr.y  n-spondfers 
and  inspectors. 

NAS  made  a  number  of  additional 
recommendations  to  improve 
identification  of  hazardous  materials  to 
minisiiize  the  dangers  and  costs  of 
accidents  and  enhance  emergency 
respwise  effort.s.  They  are  as  follows: 

•  The  go\'ernrr.ent  should  not  .it'.exnpt  fo 
implonwnt  a  syst«!in  such  as  thf?  originally 
proposed  national  central  reporting  system, 
that  ia.  one  entailing  immediate  and 
universal  application  of  a  requirenwiut  for 
shipper  or  carrier  real-tiiiw  filing  of  vehicle 
coDteats  information  in  a  csntral  data  bass. 

•  loipruvements  to  the  existing  system  for 
providing.  Lnfbnnation  to  emergency 
respoaders  at  hazardou.s  materials  incidents 
are  necessary.  Therefore.  Congress.  DOT,  and 
other  responsible  federal  agencies  should 
plan  9id  carry  out  a  program  to  improve  the 
system.  This  program  should  includb 
appropriate  measurts  to  apply  technology; 
reforms  in  regulations,  enforcemmit,  and 
trarniag;  and  evaiuatioa  of  the  existing 
systeno  so  that  efinrts  caa  be  directed  at  the 
most  fressiflg  problems. 

•  Et)T  should  immediately  undsrtaks  one 
or  more  limited  start-ups  of  automated 
infsraation  systems. 

•  DOT  should,  oB  an  ongoing  basis  and  in 
conjuaction  with  the  shipper  and  carrier 
industries  and  emergency  responders, 
systeraatically  investigate  opportunities  for 
appliortion  of  information  technology  to  aid 
emsr^ncy  responders  and  reduce  the  costs 
of  hazardous  meKeriais  incidents. 

•  The  U.S.  Fwe  Administration,  DOT,  and 
the  otkn  federal,  state,  and  lot  al  agsneies 
that  maintain  data  bases  of  ha;^ar'lous 
materials  incidents  should  formally 
coordinate  to  ensure  that  data  sk  defined 
and  collected  unifonnly,  duplkate  reporting 
is  avoided,  and  data  collection  is  desired  to 
serve  essential  program  evaiuatioa  and 
research  needs. 

•  DOT  sho«il<#  estabitsh  a  monitoring 
capability  diat  alisws  it  to  determine  whetJier 
its  M0ilatioii8  intended,  to  provide 
emergency  Map«ii«tiis  with  iBionnatiaaat 
hazardous  raatertais  transportation  iaeidRnts 
are  working  adequately. 

•  DOT  and  the  U^  Fire  Administiatien. 
should  jointly  conduct  a  study  of  costs  and 
means  of  organizing  and  delivering  training 
to  hazardona  materials  emergency  responders 
and  ••feN:emenf  officers. 


TV.  ReguHatory  Issues 

A.  Summny 

Over  230  comments  were  submitTed 
in  response  to  the  ANTOM.  Q»nmenters 
included  shippers,  carriers,  firefighter 
and  police  departments  and 
associations,  farmers,  Fed^eral  and  Slate 
governments,  trade  assocfations, 
emergency  responae  telephone  services 
organizations,  and  private  individuals. 

Based  on  the  comments  to  the 
ANPRM,  the  National  Academy  of 
Sciences  (NAS)  recommendations  in.  its 
report,  and  RSPA's  initiative,  several     . 
improvements  to  the  existing  hazard 
communications  system  have  been 
identified  as  needed  Mid  are.  proposed 
in  this  notice  of  proposed  rulemakinu     - 
(NPRM). 

RSPA  is  proposing  to:  (1)  require 
identification  number  markings  on 
transport  vehicles  and  freight  containers 
to  improve  identifrcation  of  hazardous 
materials  poisonous  by  inhali^on 
oflered  in  amounts  of  more  than  400 
kilograms  (k^  f882  pounds)  aggregate 
gross  weight;  2)  require  identification 
number  marking  displays  on  truckload 
and  carload  shipments  of  non-buJK, 
packages  of  hazardous  materials  having 
a  single  identification  number,  3) 
require  unique  labels  and  placards  for 
both  liquids  and  gases  that  are 
poisonous  by  inhalation;  4)  lower  the 
placarding  exception  in  §  172.5Q4tc) 
from  454  kg  (1,000  pounds)  to  400  kg 
(882  pounds)  aggregate  gross  weight  of 
hazardous  materials;  5)  sevise  the 
requirements  for  use  of  a  FUMIGANT 
marking;  6)  lower  firom  2,268  kg  [5,000 
pounds)  to  l.QOCkg  f2,205  pounds)  the 
quantity  for  specific  hazard  class 
placarding  when  one  category  of 
material  is  loaded  on  a  transport  vehicle 
at  one  loading  facility;  7)  prohibit 
display  on  transport  units  oCsIogons, 
such  as  "Drive  Safely^"  whidr  could  be 
confused  with  placards;  8)  require 
motor  carriers  to  instruct  operators  o€ 
transport  vekicles  in  methods  to  contact 
the  motor  carrier;  and  91  require 
placarding  for  any  quantity  of '*Organic 
peroxides,  Type  B,  controlled 
temperafure"  materials.  AlsOi  included 
in  this  proposal  are  editoriiat  corrections 
that  clarify  certain  otber  requirements 
under  the  HMR. 

A  number  of  changes  coosMleied !» 
the  ANPRM  are  not  being  proposed. 
Based  en  the  comments  aai  ils  own 
anal3rsis,  RSPA  is  not  proposing;  to:  Ij 
elinrinate  die  DANGERCH;^  placard;  2] 
require  addtad  emer^ncy  raspoBse 
information  to  be  dSspbyed  on  ptacards 
or  vehicfes;  3)  revise  placacd  visiCiittty. 
size  and  location,  iD&nnatLmi  display 
and  formatt  or  construeticui  aBd 
attachment  mettiods;  4  J  change  existing 
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color  tolerance  requirements;  or  5) 
establish  a  centralized  reporting  system 
and  computerized  telecommunication 
data  center. 

Proposals  and  the  decision  not  to 
undertake  further  rulemaking  action  for 
certain  issues  are  discussed  in  detail  in 
the  following  paragraphs.  The 
complexity  of  the  issues  raised  and  the 
manner  in  which  commenters 
responded  make  it  appropriate  to 
synopsize  comments  addressed  to 
groups  of  questions  pertaining  to  the 
same  issue. 

B.  Improvements  to  placarding 
identification  system 

Placard  visibility,  size  and  location 

1.  Would  increasing  the  size  of  placards, 
incorporating  larger  identification  numbers 
and  hazard  class  symbols,  improve  hazard 
recognition?  What  size  would  be  most 
effective?  Are  there  any  specific  incidents  in 
which  the  use  of  larger  placards  would  have 
improved  emergency  respwnse?  The  HMR 
specify  a  minimum  size  of  273  millimeters 
(mm)  on  edge  for  domestic  placards  and  250 
mm  for  those  conforming  to  international 
standards. 

2.  Is  the  exisUng  square-on-point 
configuration  too  restrictive  for  adding 
emergency  response  guidance  and  hazard 
identification  information?  What  changes,  if 
any,  should  be  made?  And  if  so,  what  would 
be  the  costs  and  benefits? 

3.  To  improve  placard  visibility,  should 
RSPA  require  placards  to  be  affixed  on  a 
vehicle  in  a  manner  so  that,  in  the  event  of 
an  accident,  they  can  be  observed  regardless 
of  orientation  of  the  vehicle?  For  example, 
should  placards  be  located  on  the  tops  and 
bottoms  (in  addition  to  each  side  and  end)  of 
transport  vehicles  to  ensure  placard  visibility 
in  the  event  of  rollover  incidents?  This  was 
suggested  by  the  National  Transportation 
Safety  Board  (NTSB)  Safety  Recommendation 
1-90-11  addressing  a  November  30, 1988 
incident  involving  an  overturned  motor 
vehicle.  NTSB  pointed  out  that  "front 
placards  on  the  trailer  have  often  been 
obscured  by  the  tractor,  and  rear  placards 
attached  to  removable  gates  have  been 
thrown  from  the  vehicle  during  an  accident 
sequence."  Section  172.504(a)  prescribes  the 
location  of  placards  on  transport  vehicles. 

4.  Should  the  three-inch  (76  mm) 
separation  distance  between  placards  and 
other  information  displayed  on  transport 
vehicles  specified  in  §  172.516(c)(4)  be 
increased  to  improve  the  presentation  of 
placards?  If  so,  please  specify  what  distance 
or  height  would  be  effective  to  ensure  that 
placards  are  readily  identifiable  by 
emergency  responders. 

5.  RSPA  is  aware-of  conunents  that  claim 
that  slogans  or  advertisements  displayed  on 
configurations  similar  to  placards  can 
confuse  emergency  responders.  Should  RSPA 
prohibit  display  of  advertisements  and  such 
slogans  as  "Drive  Safely"  or  other 
information  configured  in  shapes  similar  to 
DOT  placards? 

6.  As  an  alternative  to  placarding,  are  there 
other  methods  of  marking  a  transport  vehicle 


to  improve  hazard  communication  including 
visibility  and  durability?  For  example,  would 
a  color  banding  scheme  for  marking  transport 
units,  as  allowed  under  Canadian  Transport 
of  Dangerous  Goods  (TDG)  Regulations,  be  a 
workable  alternative  to  placarding? 

7.  To  improve  hazard  identification  and 
communication  during  emergencies,  should 
RSPA  consider  an  additional  placarding 
system  to  include  a  national  motor  vehicle 
numbering  system  similar  to  the  Universal 
Machine  Language  Equipment  Register 
(UMLER)  system  now  used  to  identify  all  rail 
cars  in  North  America? 

8.  Domestically,  use  of  reflective  placards 
are  permitted  but  not  required  under  the 
HMR.  However,  placards  constructed  of 
reflective  styrene  material  have  been  required 
under  Part  5.27  of  the  Canadian  TDG 
regulations  for  explosives  and  certain  bulk 
shipments  since  January  1986.  We  estimate 
the  cost  per  reflective  placard  as  ranging 
between  $6.85  and  $15.85  depending  on  the 
quantity  of  placards  ordered  and  information 
contained.  Should  reflective  placards  be 
required?  If  so,  for  what  class  of  hazardous 
materials?  What  would  be  the  cost  of 
replacing  existing  placards  with  reflective 
placards? 

9.  Should  RSPA  require  placards  to  be 
displayed  at  places  where  hazardous 
materials  are  stored  incidental  to 
transportation?  If  so,  under  what 
circumstances  and  in  what  manner? 

Generally,  most  commenters  saw  no 
need  to  modify  DOT's  existing  system  of 
placard  and  identification  number 
display.  Since  the  square-on-point 
configiu^tion  of  placards  is 
internationally  recognized,  they 
believed  this  standard  configuration 
must  be  maintained.  Most  commenters 
opposed  any  increase  in  placard  size  or 
change  in  the  square-on-point 
conHgiu^tion  to  accommodate 
additional  emergency  response 
information.  Some  commenters 
indicated  that  an  alternative  hazard 
warning  system,  such  as  vehicle  color 
banding,  which  would  force  some 
carriers  to  operate  dedicated  vehicles, 
should  not  replace  the  existing 
placarding  system.  The  American 
Trucking  Associations  (ATA)  estimated 
that  "for  one  mid-size  regional  carrier 
alone,  the  cost  to  retrofit  its  fleet  of  1000 
vehicles  (with  revised  or  additional 
placarding)  would  be  $540,000  using 
the  costs  of  existing  products." 

Several  commenters  indicated  that 
panels  on  roll-up  doors  of  trailers  arid 
other  box-type  freight  containers  are 
sized  to  accept  the  present  placard 
holders  and  Uiat  companies  using 
permanent  flip-type  placards  would  be 
forced  to  utilize  a  split  design  (half-on 
one  panel  and  half  on  another)  or 
replace  all  roll-up  doors  to 
accommodate  an  increase  in  size.  They 
said  the  costs  to  replace  doors  would  be 
enormous. 


Most  commenters  supported 
prohibiting  display  of  extraneous 
information  in  placard  holders.  These 
commenters  perceived  that  safety 
slogans  or  signs,  such  as  "Drive  Safely." 
displayed  in  a  diamond-shaped  format 
can  be  confusing  to  emergency 
responders  when  placed  in  placard 
holders  or  on  placard-type  displays  and. 
therefore,  should  be  prohibited.  Some 
commenters  indicated  that  increasing 
the  three-inch  separation  distance 
between  placards  and  other  information 
would  not  improve  the  recognition  of 
placards  because  placards  are  readily 
identifiable  by  their  shape  and  color. 

Most  commenters  asserted  that, 
because  of  the  numbers  of  vehicles,  a 
national  motor  vehicle  numbering 
system  would  prove  to  be  too  complex 
and  ineffective.  Several  commenters 
stated  that  the  Universal  Machine 
Language  Equipment  Register  (UMLER) 
system  is  designed  for  fixed  route 
transportation  systems,  such  as  rail 
transportation. 

Many  commenters  questioned  the 
extent  to  which  transport  vehicles  must 
be  placarded  in  situations  considered  to 
be  "incidental  to  transportation."  For 
example,  they  asked  if  placards  are 
required  to  be  maintained  on  transport 
vehicles  not  on  public  roads  until 
hazardous  materials  are  unloaded,  such 
as  when  a  vehicle  remains  loaded  for  an 
indefinite  period  in  a  consignee's  fixed 
facility. 

As  long  as  a  hazardous  material  is  in 
transportation,  it  is  subject  to  the  HMR. 
including  any  requirements  for 
placarding  of  the  vehicle  which 
contains  it.  "Incidental  to 
transportation"  includes  hazardous 
materials  being  loaded,  unloaded  or 
stored  during  transportation  (e.g..  at  a 
trucking  company  terminal  or  in  a 
railroad  switching  yard).  RSPA  notes 
that  on  July  19, 1994,  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  published  a  Final  Rule  (Docket 
No.  H-0221;  59  PR  36695]  in  the  Federal 
Register  requiring  employers  to 
maintain  package  marking,  labeling  and 
transport  vehicle  placarding  prescribed 
under  the  HMR  until  hazardous 
materials  are  removed.  As  proposed. 
OSHA's  regulation  would  require  that 
placards  be  maintained  on  a  transport 
vehicle  containing  hazardous  materials 
even  when  that  vehicle  is  no  longer 
subject  to  regulation  under  the  HMR. 

A  number  of  commenters  supported 
an  increase  in  the  size  of  placards  and 
identification  number  displays  to  make 
them  more  visible  to  improve  hazard 
recognition  by  responders.  However, 
most  commenters  indicated  that  the 
costs  of  any  major  changes  to  the 
existing  system  would  be  prohibitive. 
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Uie  benefits  wobM  to  BtBiRMl  uarf  tbe 
current  pbcacdlBg  sy'steB  ^XKiJrf  be 
BMulaiiMd. 

Based  oi  iaSonMtiao  svaibUr, 
tarhiittng  ertmtim  of  costs.  RSPA 
baiisvos  ttolraviaiaff  pfocant  size, 
orientation  or  K|MratiaD  iHstmce 
requivMients,  requmnf  co^or  bma^ing, 
m  inipieDieiitiiig  •  nationat  motor 
vebicle  Buibeiing  ^sten  woutti  result 
in  substantial  cost  increases  vrithout 
signifksit  UBptoMnMnt  in  emer^gency 
laspoiKteg  ab»)itws  to  readily  identify 
hazardous  ■a^ni•ls  in  transportation. 
Therefore,  RSFA  is  not  proposing  arty 
changes  to  the  HMR  concemmg  placard 
size,  visibility  or  location. 

Most  commentera  beheved  that  retro^ 
reflective  phcaitb  wonfd  oniy 
nri&imany  improve  safefy  and  stated 
that  the  use  of  sudt  placards  should 
remain  optional  because  of  their  high 
cost. 

RSPA  bey«ves  that  requiring  retro- 
reflective  placards  would  not  provide 
beneflts  that  are  even  a  sraefl  fraction  of 
poteirtiaf  costs,  which  may  be 
■ppfoximately  eigjit  times  greater  than 
for  current  placards.  Therefore,  RSPA  is 
not  proposing  to  leqntce  retro-refTective 
placards. 

Placard  IniioRiMtioa  and  Format 

to.  ^HmM  placards  cftspiay  in  formation 
Mintifying  appropriate  emefgenc3r  response 
procsduica  ntafttd  to  the  lumitlous  materials 
being  transported?  Should  placards  display 
appropriate  DOT  Bmergeocy  Responss 
Gwdebook  guide  aiiibeis  referBBcisg 
potential  haaaids  and  corresponding 
emergency  actions? 

11.  Should  there  be  changes  in  basic 
placard  format?  What  specific  incidents,  if 
any,  demonstrate  the  need  for  such  changes? 
Do  existing  hazard  class  svrabols  on  placards, 
like  the  burning  "O"  on  the  OXYGEN 
placard,  adequately  coawy  hazard 
information  to  emergency  responders?  Are 
there  othor  symbols  that  could  be  used  to 
more  effectively  display  hazard  warnings? 

12.  Should  RSPA  require  an  additional 
rectangular  placard  for  information  that 
cannot  effectively  be  contained  in  the  square- 
on-point  configuration?  For  example,  the 
square-on-point  placard  could  be  u>ed  as  an 
immediate  indicator  to  responders  that 
hazardous  rrptsrials  are  presecrt  in  the 
tmnsport  vtbiole.  Pesponders  ciMilrl  then 
rfifer  to  the  fjctiingular  placard  for  *;s.;outidl 
response  and  h.izard  idKntii"ic;uii)n 
infumiarion. 

13.  Should  the  displ.iy  of  ha7.;iiii()ns 
maten.ils  (LN,  NA)  idi^ntifir-ation  niimbcrs  be 
more  extensively  uswi  to  c<;r.v«v  emergency 
rospiinse  infbtnoation?  .Sectio.a  iX7.5  of  the" 

I  N  Refiom.-nendaticns  on  the  Trar.sptirt  of 
D;ing^rous  Goods  l7th  Edition)  ft  ijirnwnds 
thjt  a  fully-loadeAtr<icVload  of  a  uaclaged 
commodiiy  be  identified  with  the  IJN 
idontitlcatioa  number  for  that  comnnniity. 

14.  Would  fhe-display  of  the  CLASS  9  or 
KEEP  AWAY  FROM  FOOD  phicards  provid.; 
emergency  (vspnnders  with  nwded 


b'feaiBetRin  in  the  event  of  an  iacident  or 
aedtfeoff  Shonld  a  CLASS  •  placard  be 
reqilii  erf  Sir  Efevated  Tlnnperatuie  Materiata/J 

11  S&eoM  DOT  develop  a  new"TWsoii 
hhaltitiuu  Hazard"  pfacanf  to  more 
specifically  identify  liquids  and' gases  that 
are  poisonotn  by  firhalation?  If  so,  what 
should  the  phcard  design  be?  Under 
§  17Z505  in  Dodtet  HM-18t,  any  quantity  of 
a  poisonous  material  subject  tn  the  "Poison- 
Inhdation  Hazard""  shipping  description  in 
§  172.203<Tn)f3)  must  be  placarded  wiih 
either  a  "POTSON"  or  a  "POTSON  GAS" 
placard. 

la  Under  §  172.510,  if  Division  2.3  Zone 
A  gases  and  Division  6.1  Packing  Group  I 
Hazard  Zone  A  liquids  poisonous  bv 
inhalation  are  shipped  by  rail,  the  "POTSON" 
and  "POISON  GAS"  placards  must  be  placed 
withsn  a  white  square  background.  Should 
this  requirement  be  esctended  to  other  modes? 
Shoald  other  hazard  classes  be  inclnded  in 
such  a  raqnirement?' 

17.  Technical  specifications  for  color 
tolerance  charts  for  determining  the 
acceptability  of  colors  used  on  labels  and 
placards  are  set  forth  in  Appendix  A  to  Part 
172.  Are  color  tolerance  charts  meeting  these 
or  other  specifications  (e.g.,  the  Pantona 
Color  Code  System  which  is  used  in  Caaadal 
avaibble  ftrora  commercial  sources?  Are  there 
color  standards  available  which  could  be 
incorporated  by  refierence  into  the  HMR? 
What  would  be  the  cost  of  these  standards  to 
users? 

Generally,  cotrnnenters  believed  that 
RSPA 's  regulations  provide  for  an 
appropriate  amount  of  information 
through  placarding  and  identification 
number  maridngs,  and  that  further 
changes  were  not  needed.  Most 
commenters  on  this  issue  did  not 
support  adtiition  of  emergency  response 
procsdural  mformation,  such  as  ERG 
guide  numbers,  on  placards.  They 
believed  that  no  changes  should  be 
made  to  basic  placard  format.  Most 
commenters  were  opposed  to  requiring 
an  additional  placard  for  other 
information  which  they  said  would 
t;omplicate  compliance,  cause  confusion 
and  lead  to  delays  in  response.  They 
believed  that  these  changes  are  not 
justified,  would  be  inconsistent  with 
intemational  hazard  communication 
standards  and  would  add  confusion 
with  no  added  safety. 

Commenters  were  divided  on  whether 
idiiiitifitation  numl>eTS  should  be  used 
more  exten.siveiy.  For  exami^le,  the 
Chlorine  InstitutR  and  other  conunonters 
supported  useof  piacirds  with 
idL-atificition  numbers  on  al!  full  load 
sliippients  of  pai;kaged  hazardous 
matarials.  Others  said  requiring  further 
dL-^pIny  of  identification  numburs  would 
not  enhance  safety,  that  no  change  is 
necessary,  and  that  display  of 
identification  numbers  on  less-thaa- 
truckJoads  (LTL)  could  result  in 
infomiafion  overload. 


Emereeocy  responders  have  &>  Q«cr  a 
diecade  been  trained  im  Ifie  use  of  the 
existing  hazard  connnunicatToii  system. 
There  is  little  evidencs  to  shew  that 
additional  information.^  sucii  as  the 
Emergency  Response  Guidebook  (EKG> 
guide  numbers  on  existing  placards  or  a 
requirement  for  a  new  rectangular 
placard  containing  response  niformatioii 
would  result  in  any  significant 
improvement  to  safety.  Therefore,  RSPA 
is  not  proposing  to  require  either 
additional  information  or  an  addittonat 
rectangular  placard  for  the  display  of 
emergency  response  informatroiv 

There  was  no  consersBS  oa  whether 
a  new  POISON-INHALATION  HAZARD 
(PIH)  placard  is  needed  to  more 
specifically  identify  matatiefis  which  an; 
poisonous  by  inhaletioR,  The  Chlorine 
Institute  was  mjt  sure  a  more  sped  fie 
display  of  PIH  information,  oa  a  placawi 
is  warranted,  and  believed  that  such  a 
change  should  be  approved  by  the  UN 
befoie  being  coRsidered  doroestieaiUy. 
Others  assoied  that  •  new  {jlacazd  to 
specifically  identify' PiH  matcrtaJs 
would  improve  response. 

Most  commenters  contend  that  th« 
current  requirement  for  rail 
transportation  of  PIH  materials, 
specifying  a  square  white  background 
for  POISON  and  PQISON  GAS  placards, 
should  not  be  extended  to  ail  modn. 
The  hUemad<«»l  Association  oi  Pira 
Chiefs  UAFQ  staled  dial  •  aqiaaie  wM«e 
baekgnwnd  aids  visibiKty  of  the  pJiarard 
and  should  be  used  whenever ai 
background  color  causes  the  pfacard  to 
be  less  visible.  However,  other 
commenters  recommended  eliminating 
the  square  white  background 
requirement  altogether.  One  eoaamenter 
said  that  use  of  the  square  white 
background  is  aot  necessary  lev  PIH 
materials  since  the  words  "Inhalation 
Hazard"  are  already  stenciled  as  a  PIH 
identification. 

RSPA  is  proposing  new  labels  and 
placards  for  materials  poisonous  by 
inhalation,  i.e..  Division  6.1,  Packing 
Group  I.  Zlones  A  and  B,  liquids  and 
gases  in  Division  2.3,  Zones  A,  B,  C  and 
D.  For  poisonous  gases,  new  graphics 
for  the  existing  POISON  GAS  label  and 
placard  are  proposed.  For  liquids,  a  new 
POISON  INHALATION  HAZARD  iahcl 
and  placard  is  proposed.  For  both 
liquids  and  g,isc.>.  labels  and  placards 
would  display  a  white  skull  and 
cros,sbon«;s  on  a  diamond'Shaped  blat;k 
background  placed  at  the  top  point/ 
comer  of  the  placard.  This  proposal  is 
responsive  to  a  petitjon  (P-1021) 
submitted  by  the  American  Trucking 
Associations  (ATA)  and  recognizes  one 
of  NAS's  principal  recommendations  to 
add  greater  specificity  in  the 
communication  of  hazardous  materials- 
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RSPA  believes  the  effort  to  clearly 
identify  the  hazards  of  these  volatile 
inhalation  poisons,  already  addressed  in 
shipping  paper  descriptions  and 
package  markinga,  would  be  hirther 
enhanced  by  afkling  a  unique  label  and 
placard.  Michael  He^en  of  the  Qty  of 
Los  Angeles  Police  Department 
submitted  the  graphic  design  which  is 
proposed  in  this  NPRM. 

Several  commenters  suggested  that 
DOT  should  require  a  consistent  color 
scheme  such  as  the  Pantone  (Tlkd)  color 
code  for  labels  and  placards^  The 
National  Industrial  Transportation 
League  pMITL)  said  the  existing  color 
tolerance  system  is  obsolete  and  that  a 
range  of  color  tolerance  should  be 
acceptable.  Others  did  not  support  a 
change  in  color  tolerances,  saying  that 
colors  aheady  used  seem  to  be  adequate. 
Color  tolerance  specifications  are 
necessary  to  ensure  color  uniformity  of 
placards  and  labels.  The  present  label 
and  placard  color  code  system,  in 
Appendix  A  of  Part  172  of  the  HMR. 
refers  to  the  Mimsell  Notation  Color 
Specifications.  Some  coounenters 
believed  that  the  Munsell  Notion 
Color  Speciiicatioas  are  antiquated.  The 
Pantone  (TM)  system  was  recommeaded 
by  several  conunenters.  Canada,  Great 
Britain  and  Eurofiean  countries  use 
colors  based  on  Pantone.  It  is  RSPA's 
understanding  that  the  Pantone  system 
uses  specific  colors  and  does  not 
provide  for  deviations  as  does  Munsell 
At  this  time.  RSPA  believes  tiiere  is 
insufficient  cost  and  safety  information 
to  justify  adopting  a  new  color  system. 
Therefore,  no  changes  to  the  present 
label  and  placard  color  code  system  are 
proposed  ia  this  notice.  However,  RSPA 
requests  comments  concerning  color 
code  systems  which  allow  for  a  range  of 
color,  and  estimates  of  the  costs  and 
benefits  of  adopting  a  new  color 
tolerance  system.  RSPA  also  requests 
that  commenters  pravide  information 
regarding  specie  Pantone  (TM)  colors 
that,  in  their  view,  constitute 
compliance  with  the  label  and  pKicard 
color  specifications,  including 
tolerances,  currently  referem,ed  in  the 
-HMR. 

Placard  Construction  and  Affaihment 

18.  Should  the  composition  of  placanfa  be 
improved  to  minimize  destruttion  and  loss 
during  a  fire  incident?  General  placard 
specifications  are  contained  in  §  1 72.519. 
Please  provide  examples  where  fire-resistant 
placanfe  effBCtively  convevsd  hazard 
warning  information  to  first  respondn-s  at 
incidents  imwlving  whicular  fires? 

19.  Should  means  fw  attaching  placanls  be 
improved  to  minimize  tampering  or  placard 
loss  in  an  incident?  SpeciCcat ions  for  a 
recommtnded  placard  holder  are  cnntained 
in  Appendix  C  to  Part  172. 
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Under  the  HMR,  a  placard  may  be 
made  of  any  plastic,  metal,  ta^^erd  or 
other  material  capable  of  withstaiuling. 
without  deterioration  or  a  substantial 
reduction  in  effectivMiess,  a  30-day 
exposure  to  open  weather  conditions. 
Placards  must  also  withstand,  without 
substantial  change,  a  72-hour  fade- 
resistance  test  In  its  report,  the  National 
Academy  of  Sciences  (NAS) 
recommended  evaluation  of  new 
materials  for  prolonging  the  fire 
resistance  of  placards. 

Most  comraenteta  on  this  Lssue 
doubled  that  the  safety  benefits  of  fire 
resistance  would  offeet  the  additional 
costs  of  changing  the  composition  of 
placard  materials.  The  commenters 
believed  that  DOT  had  not  gathered 
sufficient  data  to  conclude  that  any 
placard,  regardless  of  corapoaaion,  can 
effectively  withstand  fire  conditions. 
Several  conuneHters  behcved  that  even 
with  the  use  of  othar  material,  the 
intense  heat,  fire,  and  snKike  would 
eith«  destroy  or  obscure  the  placard. 
The  majority  of  commenters  ob  this 
issue  asserted  that  materials  now  used 
for  constructing  placards  are  adequ^. 
The  International  Association  of  Fire 
Chiefs  (lAFQ  doubted  that  a  truly  fire- 
resisUnl  placard  could  be  created  and 
suggested  that  any  attempt  to  do  so 
would  involve  substantial  cost  Most 
conuaenters  indicated  that  the  existing 
system  fior  attaching  placards  is 
adequate.  They  noted  that  placards 
cannot  be  protected  from  every 
possibility  for  destruction,  such  as 
vandalism  aiul  weather.  The  Illinois 
EPA  said  a  more  secure  method  of 
placard  attachment  should  be  specified 
to  reduce  Hie  number  of  lost  placards, 
but  offered  no  specific  information.  One 
commenter  said  there  may  be  a  need  for 
weather-  and  accident-proof  placards 
and  holders  within  reasonable  costs. 
Another  commenter  suggested  that 
RSPA  look  at  the  feasibility  of  requiring 
spare  placards  on  transport  vehicles. 
The  National  Tank  Truck  Carriers 
(NTTC)  stated  that  certain  mechanical 
elements  in  ■•flip-t>'pe"  placards 
impinpe  upon  the  legibility  of  letters 
and  numbers.  For  example,  in  rertain 
instances,  designers  and  manufacturers 
have  permitted  mechanical  elements 
(e,g.,  centerposls,  pivot  rods  and 
retaining  dips)  to  impinge  on  the  letters 
or  digits  on  a  placard.  Thus.  NTTC 
suggests  an  amendment  to  specify  that 
placard  space  used  to  contain  digits  or 
numbers  contain  no  other  element  of 
manufacture. 

RSPA  beUeves  that,  although  the 
design  of  mechanJcai  elements  of 
certain  types  of  placard  holders  (e.g., 
flip-typej  used  for  attaching  placards 
may  encroach  upon  the  tegibility  of 


letters  and  numbers  displayed  on 
placards,  placard  holders  manufactured 
and  designed  in  accordance  with  the 
specifications  and  diraensiona  in 
Appendix  C  of  Part  172  are  adequate, 
pose  little,  if  any,  problem  with  placard 
attachment,  and  are  designed  in  a 
manner  not  to  impinge  upon  the 
legibility  of  placards. 

There  are  insufficient  data  concemitt« 
p  lacard  loss  due  to  weather,  fire,  or 
tampering,  and  the  impact  of 
mechanical  elements  on  {^acaid 
recognition  to  conclude  that  requiring 
new  placard  coaastruaion  standards 
would  significantly  improve  overall 
hazard  identification.  Therefore,  no 
changes  in  placard  construction 
requirements  are  proposed  at  this  time. 
However,  for  fiiture  consideration. 
RSPA  invites  further  comment  on  this 
issue,  particularly  firom  manufacturers 
of  placards  and  researchers  on  Dre 
retardant  materials  and  placard 
recognition.  Similarly,  there  is  linle 
evidence  of  significant  problems  with 
placard  loss  due  to  inadequate 
securement.  Some  commenters 
indicated  that  secure  attachment, 
tampering  and  placard  loss  have  not 
been  problems  when  flip-type  placards 
or  placard  holders  are  used.  RSPA 
believes  that  plastic  or  metal  placard 
holders  presently  used  by  industry 
provide  adequate  securement  of 
placards  on  transport  vehicles,  and  that 
developing  new  methods  of  seairemenl 
is  unnecessary.  No  changes  are 
proposed  for  methods  of  attaching  and 
securing  platiards. 

Exceptions  From  Placarding 
Requirements 

20.  .Should  tho  aggregate  gross  Wfij^Jt 
cxc*>ption  for  Table  2  materials  in 

§  172.504(c)  be  rai?rd  or  lowered?  If  «!o,  fn 
what  level? 

21.  If  the  1.000-pound  pl.icardir.g 
<;xc:eption  is  maintained,  should  it  be 
modified  to  require  that  tran-sport  veliitli« 
confaifling  packages  of  cortaia  size  (vuiume 

•or  weight)  be  placarded?  For  example.  ih.),j]d 
a  transport  vrhicle  containing  a  55-j?,3llon 
package  be  required  to  be  placarded? 
22  Should  use  of  the  DANGEROI  'S 
pliicard.  now  specified  in  §  172.504(1))  to 
indicate  the  pp-seace  of  two  or  more  ( iarsits 
of  Table  2  ninturials,  be  fur.ijer  rfst.-iftvd  or 
rlimina'ed? 

23.  Should  R.SPA  require  the  DANt.LROl  S 
placard  for  all  shipments  of  Table  2  niii!(;rtftls 
in  amounts  Ir-ss  than  1 ,000  pounds,  and 

spif  ific  placards  for  all  shipments  of  more 
tli.m  1.000  pounds  or  other  amounts?  .^h»>.>',l 
fill  hazardous  materials,  regiirdless  of 
quantity.  Ik-  required  to  be'plucarded  wh»n 
in  UaBsportation?  Would  the  m^  ^niug  and 
imn.ict  of  placarding  be  diminiihed  sfc.aij.l 
all  hazardous  materials,  regardless  of 
quantity,  be  required  to  be  piacardi-d? 

24.  Based  on  the  risks  involved,  should 
RSPA  tnmsitT  uTtain  T.ihJe  2  materials  fo 
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Table  1?  If  so,  please  detail  your 
recommendation. 

The  HMR  contains  two  tables  in  49 
CFR  172.504.  Table  1  specifies 
categories  of  hazardous  materials  for 
which  any  quantity  must  be  placarded. 
A  transport  vehicle,  freight  container,  or 
unit  load  device  containing  a  Table  2 
material  in  non-bulk  packagings  need 
not  be  placarded  unless  it  contains  454 
kilograms  (kg)  (1,000  pounds)  or  more 
aggregate  gross  weight.  Also,  under 
§  172.504(b),  a  transport  vehicle  or 
freight  container  containing  two  or  more 
classes  of  materials  requiring  different 
placards  speciHed  in  Table  2  may  be 
placarded  DANGEROUS  in  place  of  the 
separate  placarding.  When  2,268  kg 
(5,000  pounds)  or  more  of  one  class  of 
material  is  loaded  at  one  loading 
facility,  the  placard  specified  for  that 
material  in  Table  2  must  be  used. 

Most  commenters  addressing  this 
issue  urged  RSPA  to  retain  the  "1,000- 
pound"  placarding  exception  for  Table 
2  materials.  The  commenters  believed 
that  the  current  placarding  exceptions 
are  acceptable  and  should  not  be 
changed,  although  they  were  divided  on 
whether  to  retain  the  DANGEROUS 
placard  or  to  limit  its  use.  Most 
commenters  indicated  that  there  is  no 
justification  for  the  transfer  of 
placarding  assignments  from  Table  2  to 
Table  1. 

Some  commenters  contended  that  a 
substantial  lowering  or  elimination  of 
the  1.000-pound  exception  would  result 
in  a  proliferation  of  placards  with  the 
cumulative  effect  of  desensitizing 
responders  and  the  public  to  the 
warnings  placards  are  intended  to 
convey.  Several  commenters  .said 
elimination  of  the  exception  would 
subject  sales  personnel  and  small 
package  carriers  to  commercial  drivers' 
licensing  (CDL)  requirements.  AnDlher 
commenter  said  DOT  should  maintain 
the  exception  because  carrier  personnel 
and  shippers  are  familiar  with  it.  ATA 
stated  that  the  1.000-pound  exception 
for  placarding  of  Table  2  materials 
should  remain  unchanged.  ATA  also 
believed  no  modifications  should  be 
made  to  the  1000-peund  exception 
based  on  package  size  because  a  vehicle 
transporting  bulk  packages  must  display 
the  proper  class  placard  for  any  amount 
of  material  in  the  package;  thus,  the  cut- 
off for  package  size  is  already  in  place 
at  450  liters  (119  gallons)  for  bulk 
shipments.  Most  commenters  believed 
that  to  modify  or  eliminate  this 
exception  would  promote  error  and  loss 
of  responder  confidence.  Most 
commenters  also  saw  no  need  to  modify 
the  1000-pound  exception  on  the  basis 
of  package  size. 


Several  commenters,  including  the 
Chemical  Manufacturers  Association 
(CMA),  indicated  support  for  a 
reduction  or  elimination  of  the 
exception.  The  CMA  stated: 

In  the  interests  of  assisting  emergency 
responders,  CMA  urges  DOT  to  consider 
reducing  the  1,000  pound  placarding 
exception  for  hazardous  materials  and 
discontinue  use  of  the  DANGEROUS  placard. 
For  less  than  truckload  shipments  of  multiple 
hazardous  materials,  placards  for  the  top 
three  materials  (based  on  the  level  of  hazard, 
as  specified  in  49  CFR,  Section  173.2a. 
"Classification  of  a  material  having  more 
than  one  hazard")  could  be  required. 

However,  CMA  believed  that  if  DOT 
chooses  to  reduce  the  placarding 
exception,  DOT  should  not  trigger 
modifications  to  the  CDL  requirements 
based  on  placarding;  in  this  case  the 
1000-pound  exception  should  remain. 
The  lAFC  believes  that  the  exception 
should  be  lowered  to  no  more  than  200 
pounds  to  cover  55-gallon  drums.  The 
National  Association  of  Chemical 
Recyclers  (NACR)  said  that  all  vehicles 
transporting  hazardous  materials  in  any 
quantity  should  be  placarded.  One 
commenter  believed  that  eliminating  the 
exception  would  make  things  simpler 
for  shippers,  enforcement  personnel  and 
responders.  Another  commenter  stated 
that  the  current  1000-pound  exception 
leaves  the  door  wide  open  for  hazardous 
materials  tragedies. 

A  majority  of  commenters  on  this 
issue  said  no  change  to  the  exception 
allowing  use  of  the  DANGEROUS 
placard  is  needed.  Commenters  who 
urged  retaining  the  DANGEROUS 
placard  said  that  it  is  well  recognized 
and  understood.  They  acknowledged 
that  the  DANGEROUS  placard  offers  no 
specific  instruction  to  responders  except 
to  alert  them  that  there  is  more  than  one 
hazard  class  in  a  vehicle;  on  the  other 
hand,  they  said  that,  if  hazard  class 
placards  were  used  for  each  product  in 
a  mixed  load,  the  response  system 
would  be  overburdened  and  diluted. 
Other  commenters  said  not  only  should 
the  DANGEROUS  placard  be  retained 
but  that  its  use  should  be  extended  to 
Table  1  materials. 

Opponents  of  the  continued  use  of  the 
DANGEROUS  placard  cited  its  lack  of 
useful  information  and  supported  its 
elimination.  One  commenter  supported 
elimination  of  the  placard  because  it 
offers  little  information  to  responders 
and  the  complexity  of  the  DANGEROUS 
placard  requirements  promotes  non- 
compliance. Mo!;t  commenters  opposed 
transferring  certain  Table  2  materials  to 
Table  1  and  alleged  that  they  do  not 
pose  the  same  level  of  risk. 


In  this  notice,  RSPA  is  proposing 
three  changes  to  placarding 
requirements  in  §  172.504. 

The  DANGEROUS  placard  and  the 
1,000-pound  placarding  exception  are 
components  of  a  well-understood 
system  which  has  been  in  use  for  many- 
years;  however,  without  these,  or 
similar,  exceptions,  RSPA  believes  there 
might  be  such  a  proliferation  of  placards 
on  transport  vehicles  as  to  diminish  the 
effectiveness  of  placarding.  However, 
RSPA  agrees  with  NAS 
recommendations  and  commenters' 
suggestions  that  some  modification  of 
provisions  for  use  of  the  DANGEROUS 
placard  is  warranted.  RSPA  is  proposing 
to  revise  49  CFR  172.504(b)  to  specify 
that  when  1,000  kg  (2,205  pounds) 
(rather  than  2268  kg  (5,000  pounds)  as 
currently  specified)  of  one  or  more 
category  of  materials  requiring  the  same 
placard  is  loaded  on  a  transport  vehicle 
at  one  loading  facility,  the  specific 
placard  for  that  class  is  required  to  be 
displayed.  This  proposal  recognizes 
both  the  needs  of  enforcement 
personnel  for  more  specific 
identification  when  large  quantities  of 
non-bulk  packagings  are  present  on  a 
transport  vehicle  and  the  operational 
difficulties  for  shippers  and  carriers 
when  transporting  mixed  loads  of 
categories  of  hazardous  materials 
requiring  different  placards.  It  is 
believed  that  this  proposal  would 
incrementally  improve  hazard 
communication  without  unduly 
impacting  current  practices.  RSPA  also 
proposes  to  lower  the  placarding 
exception  in  §  172.504(c)(1)  from  454  kg 
(1,000  pounds)  to  400  kg  (882  pounds) 
aggregate  gross  weight  of  hazardous 
materials.  The  400-kg  level  is  proposed 
also  to  incrementally  improve  hazard 
communication  without  unduly 
impacting  current  practices.  This 
breakpoint  was  selected  because  it  is 
generally  consistent  with  the  breakpoint 
between  non-bulk  and  bulk  packagings. 
In  general,  this  proposed  lowering  of  the 
placarding  exception  would  allow  one 
55-gallon  drum  of  Table  2  hazardous 
material  on  a  transport  vehicle  to  go 
unplacarded,  whereas  the  current 
exception  would  allow  two.  RSPA 
recognizes  that  lowering  the  placarding 
exception  to  400  kg  (882  pounds)  may 
increase  costs  to  industry  but  believes 
that  more  specific  hazard  warning 
information  is  needed  to  aid  emergency 
responders  in  making  more  effective 
emergency  response  decisions. 
A  third  change  is  proposed  to 
placarding  Tables  1  and  2  of 
§  172.504(e).  RSPA  believes  materials 
that  must  be  refrigerated  during 
transportation  should  be  identified 
without  regard  to  quantity.  Certain 
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ot]gaiuc  pemxides  can  decompose  with 
such  rspidHy  within  a  padcags  that  the 
resultant  heat  and  gas  wiH  violently 
burst  the  package.  A  control 
temperature  is  the  temperature  above 
which  a  package  of  this  material  may 
not  be  offered  for  transportation,  or 
transported.  RSPA  believes  that  such 
organic  peroxides  may  pose  significant 
risk  if  involved  in  accidents  that  result 
in  a  loss  of  temperature  control.  Because 
of  the  unique  hazards  associated  with 
these  materials  in  transportation,  RSPA 
proposes  to  include  "Organic  peroxides. 
Type  B,  liquid  or  solid,  temperature 
controlled"  in  Table  1  of  §  172.504(e). 
which  would  require  placarding  in  any 
quantity. 

Transition  Period 

25.  Is  there  a  need  for  a  longer  transition 
period,  hfyond  October  1, 1994  as  required 
in  §171  iJ(b)(4)  under  HM-181,  for  the 
implementation  of  placarding  requirements? 
What  effect  would  a  longer  transition  period 
have  on  the  ability  of  einergency  respondere 
to  respond  to  hazardous  materials  incidenU? 

Many  of  the  comments  concerning  the 
1994  elective  date  are  no  longer 
applicable  because  the  transition  period 
for  implementing  the  now  placarding 
system  was  extended  for  hazardous 
materials  transported  domestically  by 
motor  vehicles.  On  October  1, 1992,  in 
response  to  numerous  petitions  from 
motor  carriers  to  minimize  the  impact  of 
converting  to  the  new  placarding 
system,  RSPA  amended  §  171.14(c)(2)  to 
extend  the  transition  period  from 
October  1, 1994,  until  October  1,  2001, 
for  highway  operations  only  (see  Docket 
HM-181;  57  FR  45446), 

Many  commenters,  including  the 
Conference  On  the  Safe  Transportation 
of  Hazardous  Articles,  Inc.  (COSTHA) 
and  the  CMA,  urged  RSPA  to  establish 
one  effective  date  for  the 
implementation  of  new  placarding 
requirements  under  HM-181  and  HM- 
206.  They  contended  that  different 
effective  dates  for  changes  made  under 
HM-181  and  for  changes  made  under 
HM-206  would  resuh  in  additional 
implementation  costs.  A  number  of 
commenters  said  the  original  October  1, 
1994  effective  date  for  implementation 
of  HM-181  placarding  changes 
(applicable  to  domestic,  intermodal  and 
rail  shipment)  would  be  adequate, 
provided  the  final  rule  in  HM-206  made 
no  major  revision  to  the  placarding 
system.  Several  commenters  suggested  a 
flexible  transition  period,  depending  on 
the  extent  of  changes  to  the  system. 
Most  commenters  believed  that  major 
revisions  in  HM-206  would  require  new 
transiti(Hi  periods. 

RSPA  is  not  proposing  any  chan^  to 
the  transitional  placarding  provisions  in 


§  171.14  in  this  notice.  With  i^ard  to 
placarding  changes  proposed  in  this 
notice,  it  is  anticipated  that  a  minimum 
of  a  one  year  transition  period  would  be 
provided  for  implementation  of  new 
requirements  following  issuance  of  a 
final  rule.  (See  section-by-section 
highlights  for  §  172.502). 

C.  Central  Reporting  System  and 
Compuierjzed  Telecommunicatioa  Data 
Center 

Establishment  of  Data  Center 

26.  Should  a  central  reporting  system  and 
computerized  telecommunications  d«U 
center  be  established?  If  so,  should  it  be 
operated  by  the  Federal  Government  or  by  a 
private  entit}-,  either  on  its  own  initiative,  or 
under  contract  to  the  Government? 

27.  What  would  be  the  projactBd  safety 
benefits  of  estabiishing  and  operating  such  a 
system? 

28.  Should  remote  localiocs.  .<;iich  as 
Alaska,  be  excluded  from  manJoUiry 
participation  in  a  central  computerized  data 
fpporting  system? 

29.  To  what  extent  do  existing  centralized 
data  reporting  systems  already  provide 
dispafcher-to-vehjcle  transmissions?  Could 
these  systems  be  modified  to  provide 
information  to  emergency  responders  in  the 
event  of  incidents  or  accidents  involving 
hazardous  materials? 

30.  What  elements  of  DOTs  hazard 
communication  system,  if  any,  could  be 
elimi.nated  by  the  use  of  centralizr d 
reporting?  Marking,  Ljibeling  and/or 
Placarding?  Shipping  papers?  Incident 
reporting? 

Out  of  196  commenters  responding  to 
Question  26. 170  were  opposed  to  such 
a  system.  They  contended  that  costs 
wereiHcalculable  and  that  such  a 
system  is  unworkable  and  of  minimal 
use  to  responders.  One  commenter 
summarized  his  opposition  to 
mandatory  participation  in  a  central 
reporting  system.  The  commenter 
stated: 

It  would  not  add  one  piece  of  information 
not  already  required  under  49  (TR.  It  would 
require  a  massive  effort  to  train  industry 
employees  and  an  estimated  40,000  paid  and 
volunteer  fire  departments,  it  would 
encourage  non-<:omplianre  due  to  the  i^ost 
and  coropiexity  of  complying  with  reporting 
niquirements.  and  it  would  increase  risk  of 
misi.nfomiation.  Mflnd-itor>'  rip;)rtinu  wcuid 
put  l.'S  businesses  at  a  dis.idvfaalasn  <jr,  if 
applied  to  foreign  shippers,  ep.roJrngn  trade 
retaliation. 

Five  commenters  stn!s.sed  that 
emphasis  should  be  placed  on  training 
rather  than  tracking  shipments. 
Seventeen  com.Tieaters  cp;x)sed  the 
proposed  data  system  but  supported  the 
application  of  some  kind  of  electronic 
notification  for  tracking  extremely 
hazardous  materials,  such  as  those 
requiring  registration.  Three 
commenters  said  the  proposed  reporting 


system  and  data  renter  needs  further 
study. 

Three  commenters  supported 
establishment  of  the  reporting  sy.«rtem, 
one  without  qualification,  the 
International  Association  of  Firefighters 
(L\FF),  and  two  on  the  condition  that 
the  U.S.  Government  operate  it.  The 
lAFF  presented  no  information  in 
response  to  questions  26  through  55. 
The  National  Tran.sportation  Safety 
Board  (NTSB)  stated: 

Because  the  Safety  Board  has  not 
investigated  any  accidents  in  which  a 
computerized  tracking  svstem  would  have 
affected  the  outcome  of  the  response  to  the 
accident,  the  Board  has  no  basis  for 
comments  on  this  issue. 

Commenters  offered  little  detailed 
discussion  of  whether  a  mandatory 
central  reporting  system  should  be 
operated  by  the  Federal  Government  or 
by  a  private  entity.  Several  commenters 
asked  why  a  government-operated 
reporting  system  should  be  established 
in  competition  with  existing  services 
being  operated  in  the  private  sector.  The 
National  Propane  Gas  Association 
(NPGA)  referred  to  extensive  voluntary 
cooperation  between  shippers  and 
existing  communication  services  that 
would  disappear  if  a  central  reporting 
system  is  set  up  and  operated  by  the 
Federal  Goverrmient.  NPGA  stated  that 
the  costs  of  government  operation  of 
this  system  would  exceed  the  costs  of 
operating  existing  communication 
network.  They  also  said  that  a 
government-operated  central  reporting 
system  would  be  !»ub>ected  to  budget 
cuts  and  appropriation  constraints. 

Many  commenters  indicated  that  a 
centralized  reporting  svstem  could  not 
replace  all  or  part  cf  DOTs  existing 
hazard  communication  requirements. 

D.  Other  Comments  RHating  to  the 
Central  Reporting  Svstem 

RSPA  Evaluation 

RSPA  agrees  with  the  central 
rorommendation  contained  in  the  NAS 
report  and  the  majoritv  of  commenters 
on  this  issue.  Therefo-y,  RSP.^  is  not 
proposing  to  e-:tab':-h  a  centralized 
reporting  system  and 
telecommunication  datJ  center.  RSP.^ 
believes  th.it  tiid  na!icii.il  central 
reporting  .system  d.-  .rribed  in  the 
FTazsrdous  M-ifernls  Transportation 
Uniform  Si;f^-ty  Art  would  be  extremely 
complicated,  burdtjn.^onie.  expen-sive  in 
its  iipplemontation,  cud  of  questionable 
benefit.  In  the  long  term,  however, 
RSPA  believes  that  the  exi.sting  svstem 
will  be  augmented  by  r?al-  or  near-real- 
time technologies  capable  of  providing 
information  to  responders 
electronically.  RSPA  also  behe\es  that 


41856 


Federal  Register  /  Vol.  59.  No.  156  /  Monday,  August  15,  1994  /  Proposed  Rules 


such  capabilities  will  piggy-back 
communications  systems  established  by 
industry  for  economic  rather  than  safety 
reasons. 

RSPA  agrees  with  NAS'  finding  that 
overall  information  system 
improvement  would  best  evolve  from 
advances  in  the  efficiencies  of  many 
existing  systems  already  applied  daily 
to  hundreds  of  shipper  and  carrier 
operations.  Carefully  phased-in 
improvements  will  build  overall 
effectiveness  of  hazard  communications 
systems  already  universally  relied  on. 

RSPA  will  continue  to  review  the 
emerging  technology  of  electronic 
monitoring  for  both  rail  and  highway 
modes.  In  the  near  term,  RSPA  will 
evaluate  the  results  of  such  pilot 
programs  for  rail  carriers  as  the  Houston 
Cooperative  Emergency  Planning 
Project.  This  project  establishes  the  first 
direct  computer  link  between  a  railroad 
and  a  major  fire  department  designed  to 
exchange  hazardous  material  and  freight 
information  for  the  benefit  of  first 
responders. 

Based  on  the  findings  and 
recommendation  in  the  NAS  report  and 
lack  of  supporting  information  by 
commenters  to  the  ANPRM  and  our 
assessment,  RSPA  is  not  proposing  the 
establishment  and  implementation  of 
the  central  reporting  system  and 
computerized  telecommunication  data 
center. 

Data  Entry  and  Removal 

31.  When,  and  by  whom,  would  data  he 
entered  into  the  system?  For  example,  must 
a  farmer  who  picks  up  a  variety  of  pesticides  ' 
from  a  chemical  distributor  enter  data  into 
this  system?  Who  would  enter  data,  and 
when  would  data  be  entered,  for  shipments 
originated  by  foreign  shippers?  How  would 
required  data  be  entered  by  shippers  and 
carriers  who  do  not  have  computer 
capabilities? 

-    32.  At  what  points  in  the  distribution  chain 
would  additional  entries  have  to  be  made, 
e.g..  highway/rail  interchanges?  How  would 
the  system  accommodate  data  interchange 
between  carriers?  Between  modes?  Who 
would  be  responsible  for  entering  data 
regarding  intermodal  shipments? 
.   33.  If  only  shippers  enter  data,  how  would 
the  system  inrludo  less-than-truckload 
distribution  where  an  average  shipment  will 
involve  multiple  vehicles  (pickup,  line  hauls. 
and  delivery)? 

34.  Should  a  shipment  report  contain:  the 
name  and  address  of  the  party  providing  the 
data;  point  of  shipment  origin;  point  of 
shipment  destination;  vehicle  identification; 
DOT  projjcT  shipping  name,  hazard  class  and 
commodity  identificat:on  number; 
emergency  telephone  contact  number;  and 
quantity  of  materials  involved  and  reportable 
quantities  for  hazardous  materials  that  are 
also  hazardous  substances?  Are  disclosures 
related  to  so-called  "blind"  shipments  of  any 
relevance  to  current  business  practices? 


35.  What  additional  information  should  be 
included  for  hazardous  waste  shipments? 
Who  should  be  required  to  enter  hazardous 
waste  data?  The  original  shipper  or 
generator?  The  consolidator  of  various  waste 
shipments  from  srnall  generators?  The 
treatment  facility?  The  disposal  facility? 

36.  How  can  the  accuracy  of  data  entered 
into  the  system  be  assured? 

37.  Once  data  is  entered  into  the  system, 
how  loi|g  should  it  remain  in  the  data  base 
until  it  is  purged?  Who  should  purge  the 
system  once  shipments  reach  consignees: 
The  originating  shipper;  carrier;  consignee  or 
system  personnel? 

Many  commenters  dismis.sed 
Questions  31-37  by  reiterating  that  no 
such  system  should  be  established. 
Several  commenters  said  these 
questions  indicate  the  complexity  of 
running  such  a  system.  Responsibilities 
need  to  be  assigned,  information  needs 
to  be  entered,  transferred  and  accepted 
in  timely  fashion.  They  said  for  the 
system  to  work  effectively,  data 
reliabihty  must  be  perfect  and  noted 
that  the  system  must  be  promptly 
purged  of  data  when  shipments  are 
complete  or  it  will  be  overwhelmed. 

Commenters  questioned  expected 
benefits  gained  from  such  a  system 
since  information  on  placards,  labels, 
shipping  papers,  and  emergency 
response  information  documents  is 
already  available  to  emergency 
responders,  without  delay,  at  incident 
sites.  One  commenter  indicated  that  the 
complicated  operations  involved  in 
establishing  and  maintaining  a  reporting 
center  increase  the  risk  of  error. 
ProbaWHty  of  error  increases  as  a  result 
of  making  and  deleting  entries 
throughout  hazardous  materials 
distribution. 

Commenters  contended  that  the 
proposed  system  provides  no 
mechanism  to  ensure  accuracy  of 
massive  amounts  of  data.  Deletions  from 
the  data  base  relating  to  completed 
shipments  may  seriously  lag  behind 
actual  termination.  The  American 
Trucking  Associations  commented  that, 
"Vigilance  on  the  part  of  the  person 
entering  information  is  the  only 
'assurance'  of  accuracy.  With  only  a  1% 
error  r>te  that  vigilance  results  in  excess 
of  36,5  million  errors  per  year.  The  key 
to  accurate  data  is  to  minimize  and 
control  those  who  can  change  data." 
Many  commenters  indicated,  given  that 
the  system  would  accept  data  from  a 
variety  of  people,  accuracy  could  suffer. 

System  Access  and  Safeguards 

38.  VYho  should  have  access  to  such  a 
system  for  obtaining  information  al)out 
hazardous  materials  shipments  and  technical 
and  other  emergency  response  information? 
.Should  other  governmental  organizations, 
such  aa  Federal  and  state  emergency 


response  teams,  or  Ibw  enforcement  agencies 
monitoring  the  distribution  of  chemicals 
commonly  used  in  illegal  drug  manufacture, 
be  permitted  to  access  the  system?  Should 
industry  emergency  response  teams  have 
access? 

39.  What  methods  should  be  employed  for 
ensuring  the  security  of  the  infonnation  in 
such  a  system? 

40.  How  can  shipment  information  be 
limited  to  persons  who  have  no  competitive 
interest  in  other  shippers'  or  carriers' 
information? 

No  consensus  emerged  from 
Questions  38-40  regarding  who  should 
have  access  to  the  system  or  how  to 
maintain  confidentiality  of  data.  Many 
commenters  stated  that  there  is  an 
enormous  potential  for  abuse  of  the 
system  and  indicated  that,  as  proposed, 
the  system  would  lack  access  control. 
Commenters  indicated  that  uncontrolled 
access  to  a  centralized  system  would  be 
a  threat  to  individual  business  security 
and  confidentiality.  Some  commenters 
said  that  private  enterprises  should  not 
have  access  to  shipping  data  because  of 
competitive  reasons.  Others  said  that  no 
government  entity  should  have  access  to 
any  centralized  data  system.  National 
Tank  Truck  Carriers  commented  that  it 
is  essential  that  access  be  limited  only 
to  governmental  entities  that  pledge 
confidentiality. 

A  few  commenters  stated  that  access 
cannot  be  limited  in  any  way  if  the 
system  is  to  work  well.  INFOTRAC  said, 
"There  is  no  way  to  accurately  forecast 
who  might  have  emergency  need  of  the 
information  and  under  what 
circumstances."  Another  commenter 
agreed  that  tight  security  to  confidential 
and  sensitive  business  data  would  lead 
to  delayed  access,  negating  the  intended 
effect  of  such  a  system. 

Some  commenters  suggested 
procedures  for  maintaining 
confidentiality  of  data.  Their  concerns 
are  illustrated  by  the  National  Industrial 
Transportation  League's  comments. 
NITL  stated: 

Only  emergency  response  personnel  that 
are  certified  and  bonded  for  handling' 
confidential  information  should  have  access 
to  any  central  data  base  system.  Access  by 
any  individual  must  be  fully  traceable,  and 
with  a  documented  need-to-know  reason  for 
accessing  the  system. 

No  government  organization  at  any  level, 
other  than  Emergency  Responders.  should 
have  access  to  a  central  reporting  system. 

Confidential  data  is  involved.  ICC  rules 
prohibit  carriers  from  disclosing  shipping 
data;  same  rules  should  apply  here. 

No  data  should  remain  on  system  after  it 
is  purged. 

Another  commenter  said  computer 
passwords  could  be  issued  to  parties 
approved  for  access. 
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Emergency  Responders:  Use  of  System 

41.  What  data  elements  pertaining  to 
emergency  response  should  be  required  to  be 
entered  into  the  system?  If  emergency 
response  information  is  to  be  a  part  of  the 
system,  who  should  be  responsible  for  its 
inclusion  for  uniformity.of  presentation  and 
content? 

42.  How  would  emergency  responders 
identify  individual  shipments  in  transit  by 
using  this  system?  By  vehicle  identification 
numbers?  By  vehicle  registration  numbers? 
By  aircraft  tail  numbers?  By  other  means? 

43.  How  would  the  system  deliver 
information  to  emergency  responders?  Direct 
data  center-to-response  vehicles?  Data  center- 
to  state  or  local  level  dispatching  units-to- 
vehicle?  Modem-to-modem?  Telephonic 
link?  Facsimile  hard  copy  to  vehicle 
receivers?  Other  methods?  Would  data  from 
an  electronic  notification  system  reach  on- 
scene  responders  in  time  to  make  basic  first- 
response  decisions? 

44.  How  can  such  a  system  be  accessed 
through  mobile  satellite  service  or  other 
technologies  having  the  capwbility  of 
providing  2-way  voice,  data  or  facsimile 
services? 

45.  Would  only  satellite  tracking- 
augmented  real-time  information  (providing 
vehicle  identification  at  all  times)  be  of  any 
use  to  responders? 

46.  If  the  electronic  shipment  notification 
system  is  extended  to  the  local  level,  would 
it  be  more  cost-effective  to  link  the  system 
with  local  emei;gency  planning  committees 
(LEPCs)  established  under  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986,  local  fire  departments, 
police  departments  or  other  local 
organizations? 

47.  Please  provide  details  regarding  any 
accident  in  which  emergency  response 
personnel  have  been  killed  or  injured  due  to 
involvement  of  hazardous  materials 
transported  in  compliance  with  existing 
regulations  (e.g.,  placarding,  laheling. 
package  marking  and  shipping  paper 
requirements)  that  would  have  been  averted 
had  a  centralized  data  system  been 
established  and  operating  at  that  time. 

Considering  the  complexities 
involved  in  manipulating  massive 
amounts  of  data  nationwide,  most 
commenters  to  this  issue  indicated  that 
response  information  from  a  central 
reporting  system  may  not  reach  first- 
responders  in  time  to  be  of  much  use. 
They  believed  that  no  centralized 
system  would  effectively  replace  the 
real-time  observance  of  placards, 
package  labels,  markings,  shipping 
papers  and  emergency  response 
information  required  under  49  CFR  part 
172. 

Some  commenters  asserted  that,  if  a 
centralized  system  is  implemented,  only 
the  information  now  required  by  DOT 
for  emei^ency  response  should  be 
entered  into  it.  Others  expressed 
concern  over  an  inevitable  lack  of  data 
uniformity  in  a  nationwide  system 
involving  a  diversity  of  users  and 
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varj-ing  levels  of  response  expertise. 
One  way  to  assure  uniformity  of 
information,  they  said,  would  be  to  rely 
on  the  Chemical  Transportation 
Emergency  Center's  (CHEMTREC's)  files 
of  response  data  that  already  cover  the 
most  commonly  transported  hazardous 
materials.  One  commenter  suggested 
that  a  data  base  with  information  similar 
to  DOT'S  Emergency  Response 
Guidebook  (ERG)  should  be  established 
INFOTRAC  commented  that 
"emergency  response  elements  should 
be  left  to  existing  professional  response 
systems  with  the  experience  and  ability 
to  deal  with  the  unique  attributes  of 
hazardous  materials  emergencies.  The 
uniformity  of  content  would  be 
impossible  to  control." 

Some  commenters  were  not  sure  how 
emergency  responders  would  identify 
individual  shipments  in  transit  by  using 
a  central  reporting  system.  They 
suggested  that  either  vehicle 
identification  numbers  could  be  entered 
into  the  system  and  used  to  access  cargo 
manifest  data  or  shipment  information 
could  be  linked  with  the  vehicle 
registration  system  or  with  vehicle 
license  plate  numbers.  Commenters 
contended  that  a  centralized  computer 
system  would  be  of  little  use  without 
real-time  capabilities.  No  information 
was  presented  about  how  a  nationwide 
satellite  tracking  system  might  be 
configured  or  how  satellite  tracking 
capabilities  might  be  meshed  with  a 
near-real-time  notification  system 
presumably  consisting  of  telephonic 
data  entries  to  a  mainframe  computer  at 
system  headquarters  for  voice,  data,  or 
facsimile  access  by  responders. 

Some  commenters  concluded  that  any 
lag  time  resulting  from  the  intricacies  of 
transferring  data  from  thousands  of 
terminals  to  a  mainframe  for  responder 
access  would  defeat  the  intended 
purpose  of  centrahzed  reporting,  i.e.,  to 
provide  cargo  identification  information 
in  time  for  a  first  responder  to  make 
decisions.  With  so  much  information 
being  entered  into  such  a  system,  lag 
time  between  entry  and  transmission 
could  be  significant.  They  said  some 
shipments  may  be  completed  before 
original  entry  is  recorded  in  the  system 
and  made  accessible.  Given  the 
presumed  technical  sophistication  of  a 
centralized  reporting  system,  most 
commenters  on  this  issue  doubted  that 
most  local  emergency  response 
organizations  like  fire  or  police 
departments,  have  the  technical 
capability  to  effectively  link  with  it  at 
this  time.  Many  commenters,  such  as 
the  Association  of  American  Railroads 
(AAR)  and  National  Tank  Truck  Carriers 
(NTTC),  stated  that  they  were  not  aware 
of  any  situation  where  a  fatality  or  an 


injury  occurred  due  to  hazardous 
materials  transportation  that  would 
have  been  mitigated  had  a  central 
reporting  system  existed. 

Training  In  Use  of  System 

48.  How  would  U^ining  for  operdting  ,i 
central  computerized  tracking  svstem  In- 
presented?  How  often?  To  whom  should 
training  be  presented  or  required' 

49.  How  would  the  system  be  organized  to 
allow  for  different  operational  training  IpvpIs 
or  operator  sophistication? 

Some  commenters  asserted  that 
training  for  the  operation  of  a 
centralized  reporting  system  must  be 
substantial  and  widespread.  Many 
commenters  said  all  system  users' would 
have  to  obtain  equal  levels  of  basic 
training  in  order  to  properly  enter, 
change,  retrieve  and  delete  information. 
Some  said  training  must  reflect  different 
uses  of  the  system  and  that  training 
should  be  customized  based  on  use  and 
need.  Several  commenters  said  training 
for  those  needing  access  to  the  system 
would  present  the  biggest  problem. 

As  a  first  step,  ATA  said  RSPA  should 
develop  a  manual  on  use  of  the  svstem 
and  suggested  that  initial  and  recurrent 
training  requirements  could  mirror  the 
training  schedules  in  49  CFR  part  172. 
subpart  H.  Several  commenters, 
including  NPGA.  said  that,  although  it 
would  be  very  difficult  to  estimate  the 
scope  of  training  needed  without 
knowing  the  dimensions  of  the  system, 
it  could  be  accomplished  in  cooperation 
with  appropriate  trade  associations  and 
professional  societies. 

System  Costs 

50.  What  would  be  the  total  annualized 
estimated  costs  of  employing  a  nationwide 
central  reporting  system? 

51.  What  would  be  the  capital  costs, 
operating  costs  (including 
telecommunication  costs),  and  personnel  (ir 
contractor  costs  for  establishing  and 
maintaining  a  centralized  reporting  svstem? 

52.  Should  user  fees  be  imposed  to  cover 
the  costs  of  operating  such  a  svstem?  If  so. 
should  fees  be  based  on  total  annual 
shipments?  On  a  per  shipment  basis?  On  h 
per  entry  basis?  Should  governmental 
agencies  using  the  system  be  charged  a  fee 
based  on  the  amount  of  system  usage? 

53.  What  would  be  the  impact  of  the  dddcd 
costs  of  complying  with  mandatorv 
electronic  shipment  notification 
requirements  on  the  ability  of  U.S.  industn,' 
to  compete  in  the  international  marketplace? 

54.  What  would  be  the  impact  of  imposing 
a  user  fee  on  foreign  shippers  or  carriers? 

55.  What  would  be  the  cost  impact  of 
requiring  Federal  agencies  to  comply  with 
mandatory  electronic  shipment  notification 
requirements?  (Federal  agencies  make  over 
500.000  hazardous  materials  shipments  a 
year.) 

A  number  of  commenters  said  the  cost 
of  implementing  the  system  would  be 
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prohibitive  to  industry,  would  drive  up 
pass-througfa  costs  to  the  public  and 
could  have  the  effect  of  making  U.S. 
industry  non-competitive  in  European 
and  Asian  markets.  Several  commenters 
said  they  had  no  idea  of  a  total  cost  of 
implementing  the  proposed  reporting 
system.  NTTC  said  that  since 
proponents  of  the  system  have  given  the 
puMic  "not  a  clue"  regarding  the 
elements  or  dimensions  of  the  system,  it 
vyras  refraining  from  comment  on  system 
costs.  Another  commenter  said  it  is 
impossible  to  evaluate  this  proposal 
without  a  specific  study  of  the 
hardware,  software  and  administration 
that  would  be  put  in  place  to  establish 
this  system.  Several  commenters  said 
required  software  alone  would  cost  tens 
of  millions  of  dollars. 

Many  commenters  addressing  total 
system  cost  ventured  a  range  of  total 
cost  estimates  from  "billions"  for  all 
industry  to  tens  of  millions  annually  for 
association-represented  groups  of 
businesses.  Individual  companies 
claimed  they  would  pay  millions 
annually.  The  National  Agricultural 
Chemical  Association  (NACA)  claimed 
that  the  cost  would  be  prohibitive  and 
especially  burdensome  and 
discriminatory  for  small  business  and 
that  no  justification  has  been  given  to 
prove  it  would  provide  more  accurate  or 
even  more  timely  information  to 
responders.  One  commenter  said  that 
creation  and  maintenance  of  this  system 
would  impose  enormous  costs  on 
shippers  and  carriers  of  hazardous 
materials  not  only  in  terms  of  computer 
manifest  fees  hut  in  terms  of  the  labor 
needed  to  generate  and  transmit  them. 
The  MIX  stated  that,  at  $12  per 
shipment,  total  system  costs  could  nin 
in  the  billions  of  dollars.  NITL  added 
that  internal  rosts  for  training  and 
administering  the  system  would  add  an 
additional  loss  to  productivity — and 
that  this  does  not  include  capital 
expense  needed  to  implement  and 
utilize  the  system. 

ATA  estimated  a  total  cost  to  the 
trucking  industry,  based  on  an  estimate 
of  S12  per  entry,  would  be  in  excess  of 
$2.19  billion  a  year.  ATA  said  that  this 
cost  does  not  take  into  accoimt 
shipments  in  LTL  (less-than-truckload) 
operations  that  will  be  transferred  in 
transit  up  to  six  times.  The  National 
Welding  Supply  Association  (NWSA)  in 
its  summary  of  expectations  said,  at  a 
minimum,  each  distributor  would  have 
to  transmit  156  sets  of  shipping  papers 
daily  by  facsimile  to  the  system.  The 
association  said  that  even  at  the  low  end 
cost  range  the  average  NWSA  member 
would  pay  $1,872  each  day  in  manifest 
fees,  and  that  assuming  a  distributor 
operates  250  days/year  that  distributor 


would  pay  $468,000  in  manifest  fees. 
NWSA  notes  that  this  cost  would  have 
a  devastating  efl^ect  on  profits  for  the 
average  NWSA  distributor,  and  that 
system  fees  would  amount  to  an  annual 
operating  cost  of  from  9.4%  to  28%  of 
gross  sales. 

Commenters  representing  regional 
interests  emphasized  the  high  cost  of  a 
national  program  to  their  areas.  For 
example,  the  Petroleum  Marketers  of 
Iowa  estimated  an  annual  cost  of 
between  $5.8  and  $19.4  million 
annually  for  Iowa  petroleum  businesses. 

Because  so  little  is  known  about  the 
specifics  of  the  central  reporting  system 
as  proposed,  many  commenters  said  it 
woula  be  very  difficult  to  arrive  at' 
precise  estimates  of  the  costs  of 
participating  in  such  a  system.  Many 
commenters  were  unable  to  give  good 
estimates  of  specific  capital  or  operating 
costs  to  estal)lish  and  maintain  a 
centralized  reporting  system  introduced 
as  a  concept  with  few  parameters.  The 
Fertilizer  Institute's  comment  is 
representative:  "Costs  would  be 
extremely  high  and  anybody's  guess  at 
this  time.  Since  there  is  no  system  and 
no  staff  currently,  everything  would  be 
new  and  would  include  development 
costs." 

Commenters  were  divided  about  the 
efficacy  of  imposing  user  fees  to  support 
a  government-operated  system.  Many 
commenters  believed  that  if  a  system  is 
established,  it  is  certain  user  fees  would 
be  imposed,  and  that  equitable  fees 
would  be  based  on  annual  shipment 
data.  Some  commenters  said  imposition 
of  u.set  fees  would  push  many 
companies  beyond  profit  margins. 

A  majority  of  commenters  on  this 
issue,  including  NITL,  said  mandatory 
requirements  to  participate  in  a 
centralized  reporting  system  would 
definitely  reduce  the  trade  surplus  that 
chemii;als  generate  every  year  for  the 
United  States.  ATA  said  a  required 
centralized  reporting  system  would 
raise  co.sts  of  goods  transported  within, 
imported  into,  and  exported  from  the 
U.S.,  cutting  deeper  into  imbalance  of 
trade.  Considering  massive  cost  to  U.S. 
chemk:al  companies  if  the  system  is 
implemented,  CMA  said  our  global 
competitiveness  would  be  greatly 
affected.  Many  commenters  warned  that 
the  impact  of  imposing  user-fee 
requirements  on  foreign  shippers  for  the 
operation  of  the  U.S. -based  sy.stem 
would  create  a  substantia!  barrier  for 
companies  seeking  to  export  to  our 
country,  undercutting  U.S.  trade 
policies.  Many  commenters  envisioned 
retaliatory  actions. 

If  the  proposed  central  reporting 
sy.stem  is  imposed,  most  commenters  on 
this  issue  said  agencies  of  the  Federal 


Government  must  not  be  exempted  from 
participating  in  the  system  regardless  of 
what  it  would  cost.  Other  commenters 
noted,  that  based  on  an  estimate  of 
500,000  government  shipments 
annually,  the  cost  to  taxpayers  would  be 
in  excess  of  $6  million  a  year. 

E.  Continually-monitored  Telephone 
Systems 

56.  Should  carriers,  in  addition  to 
shippers,  be  required  to  maintain 
continually-monitored  emergency  response 
telephone  systems  for  all  or  certain 
hazardous  materials  in  transportation  as 
specified  in  49  CFR  172.604?  Why?  What 
would  be  the  costs  or  l>enefits?  What  specific 
incidents,  if  any,  demonstrate  the  need  for 
the  carrier  requirement? 

57.  What  has  been  the  experience  of  the 
continually-monitored  telephone  system 
requirement  in  49  CFR  §  172.604  imposed  on 
shippers? 

58.  Should  a  requirement  for  a  carrier 
continually-monitored  telephone  system  be 
triggered  by  a  specific  amouiil^of  hazardous 
materials  being  carried?  Should  a 
requirement  for  carrier  continually- 
monitored  telephone  systems  be  applied  only 
to  shipments  of  hazardous  materials  in  bulk 
packaging? 

59.  Should  such  a  requirement  be  applied 
only  to  certain  types  and  quantities  of 
hazardous  materials,  such  as  Packing  Group 
I  or  II  poisons,  flammable  or  corrosive 
materials;  certain  classes  of  explosives,  or 

h  igh  way-rout  e-controllcd  radioactive 
materials? 

60.  Shculd  a  carrier's  continually- 
monitored  number  be  added  to  shipping 
papers  or  other  shipper  documentation?  Or 
should  it  be  marked  on  the  transport  vehicle 
or  on  the  transport  vehicle  placarding?  Any 
or  all  of  these  options? 

61.  How  would  carriers  obtain  detailed 
emergency  response  information  regarding 
the  hazardous  materials  on  their  vehicles? 
Would  placement  of  continually-monitored 
phone  numbers  on  placards,  or  transport 
vehicles,  be  useful  to  emergency  resp>onders? 
Would  the  addition  of  this  kind  of 
infomiation  diminish  the  effectiveness  of 
placards? 

62.  What  qualifications  shouldbe 
established  for  carriers  to  carry  out  response 
assistance  through  a  continually-monitored 
telephone  system? 

63.  As  shippers  are  permitted  to  do,  should 
carriers  be  authorized  to  use  such  chemical 
information  services  such  as  CHEMTREC  to 
perform  the  carrier's  monitored  phone 
responsibility? 

Most  of  the  93  commenters  cm  this 
issue  opposed  requiring  carriers  to 
maintain  a  continually-monitored  24- 
hour  telephone  number  for  providing 
emergency  response  information. 
Opponents  of  this  requirement  believed 
the  existing  emergency  response 
communication  system  is  sufficient.  The 
National  Transportation  Safety  Board 
(NTSB),  among  others,  said  that  since 
shippers  already  provide  a  24-hour 
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emergency  response  telephone  number 
on  shipping  papers,  they  see  no  need  for 
a  continually-monitored  telephone 
system  for  motor  carriers.  Some  carriers 
have  voluntarily  provided  24-hour 
telephone  numbers,  although  it  is  not 
clear  whether  these  numbers  are 
intended  to  be  used  for  emergency 
response  purposes.  Many  commenters 
said  they  believed  this  wrould  be  a 
duplication  of  effort  and  the  cost  of  such 
a  system  and  of  training  personnel  to 
operate  it  would  be  enormous,  without 
any  increase  in  the  level  of  safety. 
Sixteen  commenters  supported 
requiring  carriers  to  maintain 
continually-monitored  emergency 
response  telephone  systems.  Some  of 
the  commenters  said  it  may  only  be 
feasible  to  apply  this  requirement  to 
carriers  transporting  extremely 
hazardous  materials,  such  as  radioactive 
materials,  chlorine  and  explosives.  The 
International  Association  of  Fire  Chiefs 
stated: 

The  easiest  way  to  do  this  when  shipping 
papers  or  further  identification  is  not 
available,  is  to  be  able  to  inunediately  contact 
the  carrier.  The  carrier  can  then  identify  the 
load  on  that  vehicle  and  refer  us  to  the 
proper  manufacturer  for  information. 

Commenters  opposed  to  the 
requirement  believed  that  it  would 
result  in  confusion  to  have  two  24-hour 
emergency  response  telephone  numbers 
on  the  shippii^  paper,  which  could 
result  in  delays  from  mistakes.  The 
Conference  on  Safe  Transportation  of 
Hazardous  Articles,  Inc.  (COSTHA) 
stated: 

Without  additional  study  of  the  potential 
costs  and  benefits  of  a  continually  monitored 
telephone  system  for  carriers,  DOT  should 
not  saddle  transporters  with  this 
responsibilityTTtddrtional  telephone  numbers 
could  seriously  complicate  emergency 
response  efforts  and  coordination. 

Several  commenters  believed 
placement  of  an  additional  emergency 
response  telephone  number  on  a 
shipping  paper  may  actually  hinder 
emergency  response,  since  the  carrier 
would  most  likely  only  be 
knowledgeable  about  the  transport 
equipment  and  not  necessarily  the 
characteristics  and  constituents  of  the 
material  being  transported.  NITL  stated 
that  they  support  CMA's  position  that  a 
carrier  number,  in  addition  to  other 
numbers  on  a  shipping  paper,  could 
actually  confuse  responders.  seriously 
complicate  the  situation,  and  could 
delay  proper  mitigation. 

In  their  response  to  the  issue  of 
whether  a  carrier's  continually- 
monitored  telephone  number^hould  be 
marked  on  a  transport  vehicle  or  on 
transport  vehicle  placarding,  most 


commenters  opposed  display  of  any 
additional  information  on  placards, 
including  a  carrier's  continually- 
monitored  emergency  response 
telephone  number.  Although  several 
commenters,  such  as,  the  Illinois  EPA 
and  PPG  Industries,  Inc.,  supported 
marking  of  the  transport  vehicle  with  a 
carrier's  continually-monitored 
emergency  response  telephone  number, 
the  majority  of  the  commenters  made  no 
specific  comment  or  recommendation 
on  whether  a  carrier's  continually- 
monitored  emergency  response 
telephone  number  should  be  marked 
directly  on  a  transport  vehicle. 

Opposition  to  marking  a  carrier's 
continually-monitored  emergency 
response  telephone  number  on  a 
transport  vehicle  is  illustrated  by  ATA's 
comment.  ATA  stated: 

As  the  name  and  address  of  the  motor 
carrier  already  is  required  to  be  displayed  on 
the  sides  of  the  power  unit  (and  in  most  cases 
company  logos  are  prominently  displayed 
across  all  four  sides  of  a  trailer)  emergency 
responders  generally  have  no  trouble 
identifying  the  carrier.  Paperwork 
accompanying  shipments  generally  are 
imprinted  with  home  office  telephone 
numbers  and  other  comfuny  information. 
Motor  carrier  identification  and  telephone 
notification  generally  is  needed  to  inform  the 
motor  carrier  that  their  vehicle  has  been 
involved  in  an  incident,  not  to  request 
information  regarding  incident  management. 

Most  commenters  believed  that  such 
a  requirement  would  he  costly  and 
confusing,  and  there  is  no  evidence  that 
the  current  emergency  response 
information  requirements  are  not 
adequate. 

RSPA generally  agrees  with 
commenters  that  potential  problems  and 
confusion  may  occur  by  requiring  a 
carrier  contact  telephone  number,  in 
addition  to  the  shipper's  and  possibly 
other  organizations  (e.g.,  CHEMTREC) 
telephone  numbers,  on  shipping  papers 
for  accessing  emergency  response 
information.  RSPA  also  agrees  with  the 
commenters  that  the  display  of  a  carrier 
contact  telephone  number  on  the 
carrier's  transport  vehicle  would  not  be 
necessary  in  most  situations,  since  there 
is  other  identifying  information  already 
displayed  on  the  transport  vehicle  to 
assist  responders.  However,  RSPA 
shares  NAS'  concerns  that  in  some 
instances  vehicle  operators  may  be 
unprepared  or  unable  to  provide 
pertinent  carrier-related  information  to 
emergency  responders  and  others  at  the 
scene  of  hazardous  materials  accidents/ 
incidents.  Consequently,  RSPA 
proposes  to  require  each  carrier  who 
transports  or  accepts  a  hazardous 
material  for  transportation  by  air, 
highway,  rail,  or  water,  for  which 


shipping  papers  are  required,  to  instruct 
the  operator  of  the  transport  vehicle  to 
contact  the  carrier  in  the  event  of  an 
emergency  involving  hazardous 
materials. 

In  addition,  RSPA  has  been  made 
aware  that  emergency  responders  have 
had  difficulty  in  identifying  what 
hazardous  materials  are  present  on  a 
transport  vehicle  when  the  transport 
vehicle  is  disconnected  or  separated 
from  its  motive  power  and  dropped  or 
parked  at  such  places  as  truck  stops, 
motels,  or  other  locations.  RSPA 
believes  there  is  a  need  to  assist 
emergency  responders  in  obtaining 
information  about  hazardous  materials 
in  these  situations.  Therefore,  RSPA 
proposes  to  require  each  carrier  to  mark 
its  telephone  number  on  the  separated 
transport  vehicle,  have  shipping  papers 
and  emergency  response  information 
readily  available  on  the  separated 
transport  vehicle,  or  comply  with  the 
emergency  response  information  facility 
requirements  specified  in 
§  172.602(c)(1).  This  proposal  would  not 
apply  to  transport  vehicles  that  are 
dropped  or  parked  at  a  carrier  facility, 
e.g.,  terminal  or  consignee/consignor 
facility,  since  these  facilities  are  subject 
to  the  requirements  in  §  172.602(c)(1). 
Nothing  in  this  proposal  would  waive  or 
modify  the  Federal  Motor  Carrier  Safety 
Regulations'  (49  CFR  385-399)  vehicle 
parking  requirements  (§  397.7)  for  motor 
carriers.  RSPA  believes  that  this 
proposal  is  responsive  to  NAS'  concerns 
on  the  ability  of  carriers  to  provide  some 
assistance  to  emergency  responders  at 
the  scene  of  hazardous  materials 
accidents/incidents  and  would  be  a 
beneficial  augmentation  to  the  current 
hazard  communication  requirements. 

F.  Other  RSPA  Initiatives 

In  evaluatingpotential  improvements 
of  the  existing  hazard  communication 
system,  RSPA  identified  a  number  of 
potential  changes  which  were  not 
specifically  addressed  in  the  ANPRM. 
These  are  discussed  in  the  following 
paragraphs. 

Identification  Numbers 

Under  the  HMR,  identification 
numbers  are  currently  required  to  be 
displayed  on  cargo  tanks,  portable 
tanks,  multi-unit  tank  car  tanks,  and 
other  bulk  packagings.  RSPA  believes 
that  application  of  identification 
number  markings  to  packaged 
hazardous  materials  shipments  in 
truckload  or  carload  quantities  would 
enhance  the  ability  of  emergency 
responders  to  respond  effectively  to 
incidents  involving  these  types  of 
shipments.  Although  NAS  made  no 
specific  recommendation  to  require 
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identirication  numbers  for  packaged 
hazardous  materials  in  fully  loaded 
transport  vehicles,  RSPA  believes  such 
a  requirement  would  be  responsive  in 
part  to  NAS'  concerns  regarding 
sufficiency  of  emergency  response 
information  available  to  responders.  For 
example,  fully  loaded  transport  vehicles 
containing  packaged  hazardous 
materials  marked  with  a  single 
identification  number  would  display  the 
identification  number  on  the  outside  of 
the  vehicle.  This  would  be  used  in 
conjunction  with  the  DOT  ERG  by 
emergency  responders  to  more  quickly 
obtain  mitigation  information.  In  most 
in.stances.  responders  now  must  rely  on 
shipping  paper  information  and  package 
markings  inside  the  vehicle  to 
determine  identification  numbers.  RSPA 
believes  this  extension  of  the  use  of 
identification  numbers  would  add  to  the 
overall  effectiveness  of  DOT's  hazard 
communications  system  by  improving 
on-scene  recognition  of  hazardous 
materials  by  emergency  responders. 
Therefore.  RSPA  proposes  to  require  the 
display  of  the  identification  number  on 
a  fuHy-loaded  transport  vehicle  or 
freight  container  (proposed  S  172.323) 
containing  one  category  of  packaged 
hazardous  materials,  and  on  transport 
vehicles  or  freight  containers  containing 
more  than  400  kg  (882  pounds) 
ogg'^«'>'e  gross  weight  of  a  material 
poi.sonous  by  inhalation  (§172.313). 
RSPA  believes  these  two  changes  would 
improve  mitigation  efforts  and  be 
"  responsive  to  NAS'  concerns  for 
improving  the  identification  of 
hazardous  materials  in  emergency 
.situations. 

In  certain  instances,  a  cargo  tank  or 
other  bulk  packaging  may  be 
transjiorted  inside  a  closed  transport 
vehicle  or  freight  container,  and 
identification  numbers  may  not  be 
displayed  on  the  transport  vehicle  or 
freight  container.  In  this  notice,  RSPA  is 
proposing  to  revi.se  §  172.328  to  clarify 
that  an  identification  number  marking 
must  be  displayed  on  a  transport  vehicle 
or  freight  container  containing  a 
hazardoiH;  material  in  a  cargo  tank,  if 
the  identification  number  marking  on 
the  cargo  tank  is  not  visible  during 
transportation.  Similarly.  §172.331 
would  be  clarified  to  provide  that  a 
tran.sport  vehicle  or  freight  container 
containing  a  hazardous  material  in  a 
bulk  packaging  other  than  a  cargo  tank, 
portable  tank,  tank  car  and  multi-unit 
tank  car  tank  mu.st  be  marked  with  the 
identification  number,  if  the 
identification  number  is  not  visible 
during  transportaUon.  This  proposed 
clariHcation  of  the  two  sections  is 


consistent  with  the  requirement  in 
§  172.326(c)(1)  for  portable  tanks. 

Fumigaiit  Marking 

Many  consignments  of  goods  are 
treated  with  fumigants  that  pose  a  risk 
during  transportation,  in  particular  to 
workers  who  may  be  exposed 
unknowingly  when  they  open  transport 
units.  Currently.  §  173.9  sets  forth 
requirements,  for  rail  transportation 
only,  far  identifying  each  transport  unit 
contniuing  a  lading  that  has  been  treated 
with  a  fumigant. 

In  this  notice,  RSPA  propo.ses  to:  1) 
exteiKi  the  .'■e-i'iirements  in  §  173.9  to  all 
modus  of  t"":!;)  ^^jortation;  2)  extend  the 
requirenenl  to  display  the  FUMIG.ANT 
marking  from  only  Division  2.3  and  . 
Divi.sion  B.l  materials  to  every  material 
used  !o  fumigate  the  contents  of  a 
transport  vehicle  or  freight  container;  3) 
specify  that  a  fumigated  transport 
vehicle  or  freight  container  is  a  package 
containing  a  hazardous  material  for 
applit.ation  of  the  fumigation 
requirements;  4)  for  international 
shipnujTts.  require  that  the  hill  of  lading 
or  other  shipping  document 
accompanying  the  shipment  contain 
hazard  warning  information  concarning 
the  fumigant;  and  5)  revi.se  the 
FUMIOANT  marking,  consistent  with 
the  display  specified  in  the  United 
Nations  Recommendations  on  the 
Transport  of  Dangerous  Goods. 

/RSPA  believes  the  FUMIGANT 
r^arkiiig  currently  specified  in  §173.9  is 
obsolete  and  ineffective  for 
/ communicating  hazard  warning 
information.  Furthermore,  RSPA 
believes  that  the  design  of  the 
FUMIGANT  marking  appearing  in  the 
United  Nations  Recommendations  on 
the  Transport  of  Dangerous  Goods 
would  better  communicate  the  hazards 
through  use  of  the  POISON  symbol, 
pared  down  text,  and  larger  size. 
Adoption  of  the  U.N.  marking  would 
align  domestic  regulations  with 
international  regulation.s.  Therefore, 
RSPA  fllso  is  proposing  to  revise  the 
design  of  the  FUMIGANT  marking  to 
more  appropriately  identify  the  hazard 
and  to  conform  tointernational 
staiulands.  As  an  alternative  to  the 
FUMIGANT  marking.  RSPA  proposes  to 
recognize  use  of  the  label  authoria:ed  by 
the  EPA  in  40  Cre  part  156.  RSPA 
requests  comments  as  to  whether  there 
is  a  need  to  reference  requirements  of 
other  agencies  pertaining  to  fumigants. 
RSPA  also  requests  estimates  of  the 
numbers  of  fumigated  shipments  that 
would  he  marked  under  this  proposal 
and  tim  costs  of  marking. 


Availability  of  Shipping  Papers  and 
Emergency  Response  Information 

For  transportation  by  highway. 
§  177.817(e)  requires  that  a  shipping 
paper  "is  readily  available  to,  and 
recognizable  by,  authorities  in  the  event 
of  an  accident  or  inspection."  RSPA 
proposes  to  amend  §  177.817(e)  to 
clarify  that  the  term  ""authorities" 
includes  emergency  respon.se  personnel 
such  as  volunteer  and  paid  fire 
personnel  and  that  the  requirement  also 
applies  to  an  incident  involving 
hazardous  materials,  not  neces.sarily 
resulting  from  an  acc:ident  such  as  a 
vehicular  collision.  RSPA  proposes  to 
add  similar  provisions  to  §§174  2:6. 
175.33  and  §  176.30  to  ensure  thut 
hazardous  materials  information  is 
readily  available  to  authorities 
(including  emergency  responders)  in  the 
rail,  air  and  water  modes,  respectively 
Although  this  is  an  obvious  intent  of 
existing  requirements  for  maintaining 
shipping  paper  information,  it  is 
currently  un.stated.  Similarly.  RSPA 
proposes  to  revise  requirements  for 
emergency  response  information  in 
§  172.602  to  clarify  that  this  information 
also  must  be  made  available  to 
authorities,  including  emergency 
responders.  in  the  event  of  an  incident 
involving  hazardous  materials,  or  an 
inspection. 

V,  Section-by-Section  Highlights  - 

This  section-by-section  summary 
addresses  highlights  of  the  proposed 
changes  to  hazard  communications 
requirements. 

Section  171.J}.  171.12  and  171. t2a 
In  §§  171.1  l(d)(9)(iii).  l71.12(b)(8Kiii) 
and  171.12a(b)(5)(iii)  the  words 
"POISON  INHALATION  HAZARD" 
would  replace  the  word  "POISON"  in 
reference  to  labeling  poison  inhalation 
hazard  materials  other  than  gases. 

Serf/on  J 7M4.  The  Placard 
Substitution  Table  in  paragraph  (cH2! 
would  be  revised  by  addition  of  a 
POISON  INHALATION  HAZARD 
placard  for  Division  6.1,  Packing  Gronp 
I,  materials  poisonous  by  inhalation. 

Section  1 72.302.  A  new  paragraph  (g) 
would  be  added  to  reference  the 
fumigation  marking  requirements  in 
§173.9. 

Section  172.313.  Paragraph  (c)  would 
be  added  to  require  transport  vehicles  or 
freight  containers  containing  more  than 
400  kilograms  (kg)  (882  pounds) 
aggregate  gross  weight  of  non-bulk 
packages  containing  a  material 
poisonous  by  inhalation  to  be  marited 
with  the  identifuation  number  of  that 
material. 

Section  172.323.  Section  172.323 
would  be  added  to  require  an 
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identification  number  display  on  a 
fully-loaded  transport  vehicle  ot  freight 
container  containing  non-bulk  packages 
of  hazardous  materials  having  a  single 
identification  number.  This  requirement 
would  not  apply  to  materials  classed  as 
ORM-D  or  to  limited  quantities  of 
hazardous  materials  that  are  excepted 
from  identification  number  marking 
requirements. 

Section  1 72.328.  Paragraph  (a)(3) 
would  be  added  to  clarify  that  an 
identification  number  marking  must  be 
displayed  on  a  transport  vehicle  or 
freight  container  containing  a  hazardous 
material  in  a  cargo  tank,  if  the 
identification  number  marking  on  the 
cargo  ta)ik  is  not  visible  during 
transportation. 

Section  172.331.  Paragraph  (c)  would 
be  added  to  clarify  that  a  transport 
vehicle  or  freight  container  containing  a 
hazardous  material  in  a  bulk  packaging 
other  than  a  cargo  tank,  portable  tank, 
tank  car  and  multi-unit  tank  car  tank 
must  be  marked  with  the  identification 
number,  if  the  identification  number 
marking  on  the  bulk  packaging  is  not 
visible  during  transportation. 

Section  172.332.  Paragraph  (a)  would 
be  revised  to  reference  new 
§§  172.313(c)  and  172.323. 

Section  172.400.  The  table  of  label 
designations  in  paragraph  (b)  would  be 
revised  by  adding  refemice  to  the  new 
POISON  INHALATION  HAZARD  label 
(proposed  §  172.429}  for  Division  6.1. 
PG  I,  Zone  A  and  B  materials.  The  entry 
for  the  POISON  label  applying  to  6.1, 
PG  I  and  n  materials  would  be  revised 
to  read  "other  than  inhalation  hazard." 
Section  172.416.  This  section  would 
be  revi.sed  to  prescribe  the  new  POISON 
GAS  label. 

Section  172.429.  Section  172.429 
would  be  added  to  prescribe  the  new 
POISON  INHALATION  HAZARD  label 

Section  172.502.  Paragraph  (a){2) 
would  be  revised  to  specifically  prohibit 
display  of  safety  signs  or  safety  slogans, 
such  as  "Drive  Safely,"  that  by  their 
color,  shape,  design  or  content  could  be 
mistaken  for  a  hazard  warning  placard. 
Paragraph  (b)(3)  would  be  added  to 
provide  a  transition  period  for  removing 
existing  safety  signs  or  safety  slogans 
which  could  be  confused  wilh  hazard 
warning  placards. 

Section  172.504.  1)  Paragraph  (b) 
would  be  revised  by  lowering  from 
2,268  kg  (5,000  pounds)  to  1.000  kg 
(2,205  pounds)  aggregate  gross  weight, 
the  amount  of  one  category  of  material 
contained  on  a  transport  vehicle,  freight 
container  or  rail  car  for  whitJi  specific 
placarding  is  required.  2)  In  paragraph 
(c)  the  placarding  exception  would  be 
lowered  from  454  kg  (1,000  pounds)  to 
400  kg  (882  pounds)  aggregate  gross 
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weight  of  hazardous  materials.  .3)  In 
paragraph  (e).  Table  1  placard 
assignments  would  be  revised  to  add  the 
new  POISON  INHALATION  HAZARD 
placard  (proposed  §  172.555)  for 
Division  6.1.  PG  I,  Zone  A  and  B 
materials  and  to  include  the  entry  "5.2 
(Organic  peroxide.  Type  B.  liquid  or 
solid,  temperature  controlled)"  in  the 
first  column,  the  placard  name 
"ORGANIC  PEROXIDE"  in  the  second 
column,  and  "§  172.552"  in  the  third 
column.  4)  In  Table  2,  the  entry  "5.2" 
would  be  replaced  by  the  entry  "5.2 
(Other  than  Organic  peroxides.  Type  B, 
liquid  or  solid,  temperature  controlled)" 
in  the  first  column.  5)  In  paragraph  (f), 
an  exception  would  be  provided  from 
displaying  a  POISON  placard  in  those 
instances  when  a  POISON 
INHALATION  HAZARD  placard  or 
POISON  GAS  placard  is  required. 

Sectjon  172.505.  Paragraph  (a)  would 
be  revised  to  replace  "POISCMvl"  with 
"POISON  INHALATION  HAZARD"  to 
correctly  reference  the  new  placard 
(proposed  §  172.555)  for  Division  6.1. 
PG  I,  Zone  A  and  B  materials. 

Section  172.510.  In  paragraphs  (a)(2) 
and  (e)  "POISON"  would  be  replaced 
with  "POISON  INHALATION 
HAZARD".  In  paragraph  (a)(3). 
"POISON-RESIDUE"  would  be 
replaced  with  "POISON  INHALATION 
HAZARD— RESIDUE"  to  correctly 
reference  the  placard  proposed  in 
§  172.555.  Paragraph  (d)  would  be 
removed  and  reserved,  as  requirements 
for  fumigated  transport  vehicles  would 
be  relocated  to  §§  172.302(g)  and  173.9 
Section  172.540.  This  section  would 
be  revised  to  include  the  new  POISON 
GAS  placard. 

Section  172.555.  Section  172.555 
would  be  added  to  prescribe  the 
POISON  INHALATION  HAZARD 
placard. 

Section  172.602.  Paragraph  (c)  would 
be  revised  to  clarify  that  emergency 
response  information  must  be  readily 
available  to  authorities,  including 
emergency  response  personnel,  in  the 
event  of  an  accident,  incident  involving 
hazardous  materials,  or  inspection. 

Section  172.6U6.  This  section  would 
be  added  to  require  each  carrier  who 
transports  a  hazardous  material,  for 
which  shipping  papers  are  required,  to 
instruct  the  operator  of  a  motor  vehicle, 
train.  ain:raft.  or  vessel  to  contact  the 
carrier  in  the  event  of  an  act;ident  or 
incident  involving  hazardous  m.iterials. 
The  section  would  prescribe 
information  requirements  for  trans|)ort 
vehicles  separated  from  motive  power 
and  parked  at  other  than  consignee, 
«;onsignor  or  carrier  facilities. 

Section  173.9.  The  FUMIGANT 
marking  would  be  revi.sed  for 


consistency  with  changes  provided.in 
the  United  Nations  Recommendations  • 
on  the  Transport  of  Dangerous  Goods 
(8th  Edition).  These  requirements  would 
apply  to  transportation  by  rail,  highway, 
vessel,  and  aircraft.  In  addition,  the  size' 
of  the  FUMIGANT  marking  would  be 
revised  from  "25  cm  (9.8  inches)  wide 
and  20  cm  (7.9  inches)  high"  to  at  least 
"30  cm  (11.8  indies)  wide  and  at  least 
25  cm  (9.8  inches)  high."  See  discussion 
under  Section  IV.F.  of  this  preamble. 

Sect/on  173.29.  An  empty  packaging 
IS  not  subject  to  any  other  requirements 
in  the  HMR  if  the  shipping  name  and 
identification  number  markings  and 
hazard  warning  labels  or  placards  are 
removed,  obliterated,  or  covered.  For 
clarity,  the  introductory  text  of 
paragraph  (b)(1)  would  be  revised  to  add 
the  phrase  "any  other  markings 
indicating  the  material  is  hazardous 
(e.g.,  Ra  INHALATION  HAZARD)." 

Section  174.25.  In  the  placard 
notation  and  endorsement  table  the 
placard  notation  "POISON"  for  the 
entry  "Division  6.1  PG  I  Zone  A"  would 
be  revised  to  read  "POISOhf 
INHALATION  HAZARD;"  and 
"Division  6.1  PG  I  Zone  B,  placarded 
POISON  INHALATION  HAZARD." 
would  be  added  in  its  appropriate 
sequence  to  conform  to  the  proposed 
placarding  requirements  for  materials 
poisonous  by  inhalation. 

Section  174.26.  (1)  Paragraph  (a) 
would  be  revised  to  reference  the  new 
POISON  INHALATION  HAZARD 
placard  for  Division  6.1,  PG  I.  Hazard 
Zone  A  materials,  and  to  clarify  that  the 
referenced  placards  are  displayed  on  a 
square  background.  (2)  Although  train 
consists  are  presumed  to  be  accurate, 
the  NTSB  recommended  that  the  matter 
be  clarified  in  the  HMR  [see  NTSB 
Safety  Recommendation  R-90-38). 
Therefore,  paragraph  (b)  would  be 
revised  to  clarify  that  a  train  consist 
must  reflect  the  current  position  in  the 
train  of  e8<:h  rail  car  containing  a 
haza.'dous  material.  (3)  Also,  paragraph 
(c)  would  be  revLsed  to  require  that 
shipping  paper  information  be  readily 
available  to  authorities,  including 
emergency  response  personnel,  in  the 
event  of  an  accident,  incident  involving 
hazardous  materials,  or  inspection. 

Section  175.33.  Paragraph  (b)  would 
be  revised  to  require  that  a  copy  of  the 
written  notification  of  pi!ot-in- 
command  sliall  be  made  readily 
available  to  authorities,  including 
emergency  response  personnel,  in  the 
event  of  an  3(.t;ident,  incident  involving 
hazardous  materials,  or  inspection. 

Section  175.630.  This  section  would 
be  revised  to  add  references  to  the  new 
POISON  INHALATION  HAZ.^RD  label 


41862 


Federal  Register  /  Vol.  59.  No.  156  /  Monday,  August  15.  1994  /  Proposed  Rules 


and  delete  obsolete  references  to 
"etiologic"  substances. 

Section  1 76.30.  Paragraph  (a)  would 
be  revised  to  require  that  the  dangerous 
cargo  manifest  be  made  readily  available 
to  authorities,  including  emergency 
response  personnel,  in  the  event  of  an 
accident,  incident  involving  materials 
listed  on  the  manifest,  or  inspection. 

Section  177.817.  Paragraph  (e)  would 
be  revised  to  clarify  that  the  term 
"authorities""  includes  emergency 
response  personnel  and  that  an  incident 
involving  hazardous  materials  is  an 
event  requiring  that  shipping  papers  be 
made  available  to  authorities. 

Sections  174.680,  176.600.  and 
177.841.  Editorial  corrections  would  be 
made  in  these  sections  to  reference  the 
proposed  POISON  INHALATION 
HAZARD  label. 

VI.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

.This  proposed  rule  is  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  subject  to  review  by 
the  Office  of  Management  and  Budget. 
The  rule  is  considered  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR 11034).  A  regulatory  evaluation  is 
available  for  review  in  the  docket. 

B.  Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Hazardous 
Materials  Transportation  Act  contains 
an  express  preemption  provision  (49 
U.S.C.  App.  1804(a)(4))  that  preempts 
State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  the  written  notification! 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 


This  proposed  rule  concerns 
improvements  to  the  standards 
mandated  under  49  CFR  Part  172  for 
placarding,  labeling,  marking, 
emergency  response  information  and 
shipping  papers.  If  a  final  rule  is  issued, 
it  would  preempt  State,  local,  or  Indian 
tribe  requirements  in  accordance  with 
the  standards  set  forth  above.  The 
HMTA  (49  App.  U.S.C.  1804(a)(5)) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  data  of  ir-^uance  of  the  final  rule  and 
not  later  than  two  years  after  the  date  of 
issuance.  RSPA  proposes  that  the 
effective  date  of  Federal  preemption  for 
these  requirements  be  six  months  after 
publication  of  the  final  rule.  Comments 
are  solicited  on  this  proposed  date. 
Thus,  RSPA  has  limited  discretion  in 
this  arei,  and  preparation  of  a 
federalism  assessment  is  not  warranted. 

C.  Regulatory  Flexibility  Act 

I  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  this  proposed  rule 
would  apply  to  all  shippers  and  carriers 
of  hazardous  materials,  some  of  whom 
are  small  entities,  the  proposals 
contained  herein  would  not  result  in 
significant  economic  impacts. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3504(h))  and 
assigned  control  number  2137-0034  and 
2137-0580. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Hazardous  materials  transportation. 
General  information,  RegulationSj  and 
Definitions. 


49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labels,  Markings, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  175 

Air  carriers,  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation, 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  title 
49,  chapter  I  of  the  Code  of  Fwleral 
Regulations  would  be  amended  as  set 
forth  below: 

PART  171—  GENERAL  INFORMATION. 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1802, 1803. 
1804,  1805. 1808.  1815. 1818;  49  CFR  Part  1. 

§171.11    [Amended] 

2.  In  §  171.11,  in  paragraph  (d)(9)(iir). 
the  word  "  'POISON'  or  'POISON  GAS* " 
would  be  replaced  with  "POISON 
INHALATION  HAZARD  or  POISON 
GAS". 

§171.12    [Amended] 

3.  In  §  171.12,  in  paragraph  (b)(8)(iii). 
the  word  "  'POISON'  or  'POISON  GAS' " 
would  be  replaced  with  "POISON 
INHALATION  HAZARD  or  POISON 
GAS". 

§  171.12a    [Amended] 

4.  In  §  171.12a,  in  paragraph  (b)(5)(iii), 
the  word  "  'POISON'  or  'POISON  GAS' " 
would  be  replaced  with  "POISON 
INHALATION  HAZARD  or  POISON 
GAS". 

5.  In  §171.14,  the  Placard 
Substitution  Table  in  paragraph  (c)(2) 
would  be  revised  to  read  as  follows: 
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§171.14    Tiansitfonai  provMona  for 
Imptementing  requirements  based  on  the 
UN  Recommendations. 
*        *        •        •        • 

(c)  *  *  • 
(2)  *  •  • 

Placard  Substitution  Table 
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Hazard 

class  or  <Svi- 

sion  No. 


Division  1.1 
Division  1.2 
Division  1 .3 
Division  1.4 
Division  1 .5 

Division  1.6 
Division  2.1 

Division  2.2 

Division  2.3 

Class  3  

Combustible 

liquid. 
Division  4.1 

Division  4.2 


Division  4.3 

Division  5.1 
Division  5.2 

Division  6.1 , 
PGI 
(Zone  A 
and  B,  in- 
halatidh 
hazard). 

Division  6.1, 
PGI  and 
II  (other 
than  Zone 
AandB). 

Division  6.1, 
PG  III. 

Class  7  

Class  8  

Class  9  


Current 
placard  name 


Explosives  1.1 
Explosives  1.2 
Explosives  1.3 
Explosives  1.4 
Explosives  1.5 

Explosives  1.6 
Flammable 

gas. 
Nonflammable 

gas. 
Poison  gas  .... 
Flammatjie  .... 
Combustible  .. 

Flammable 
solid. 

Spontane- 
ously com- 
bustible. 

Dar)gerous 
when  wet. 

Oxidizer 

Organic  per- 
oxide. 

Poison  inhala- 
tion hazard. 


Poison 


Old  (Sept.  30, 

1991)  placard 

name 


Keep  away 
from  food. 
Radioactive 
Corrosive  .... 
Class  9 


Explosives  A. 
Explosives  A. 
Explosives  B. 
Dangerous. 
Blasting 

agents. 
Dangerous. 
Flammat)le 

gas. 
Nonflammable 

gas. 
Poison  gas. 
Flammable. 
Combustible. 

Flammatjie 

solid. 
Flammable 

solid. 

Flammat)le 
solid  W. 

Oxidizer. 

Organic  per- 
oxide. 

Poison. 


Poison. 


(None  re- 
quired). 

Radioactive. 

Corrosive. 

(None  re- 
quired). 


PART  172—  HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE 

INFORMATION,  AND  TRAINING 
REQUIREMENTS 

6.  The  authority  citation  for  Part  172 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C  1803, 1804, 
1805, 1808;  49  CFR  i'art  1,  unless  otherwise 
noted. 

7.  In  §  172.302,  paragraph  (g)  would 
be  added  to  read  as  follows: 


S  172.302    General  marking  requirements 
for  buik  packagings. 

•  •         *         «         * 

Ig)  A  rail  car,  freight  container,  truck 
body  or  trailer  in  which  the  lading  has 
been  fumigated  with  any  material,  or  is 
undergoing  fumigation,  must  be  marked 
as  specified  in  §173.9  of  this 
subchapter. 

8.  In  §  172.313.  paragraph  (c)  would 
be  added  to  read  as  follows: 

§  172.313    Poisonous  hazardous  matertals. 

*  •        •        •        » 

(c)  A  transport  vehicle  or  freight 
container  loaded  with  more  than  400  Kg 
(882  pounds)  aggregate  gross  weight  of 
packages  containing  a  material 
poisonous  by  inhalation  shall  be  marked 
as  required  by  §  172.332  with  the 
identification  number  specified  for  the 
material,  in  the  §  172.101  Table,  on  each 
side  and  each  end  of  the  transport 
vehicle  or  freight  container. 

9.  Section  172.323  would  be  added  to 
read  as  follows: 


(c)  For  a  bulk  packaging  contained  in 
or  on  a  transport  vehicle  or  freight 
container,  if  the  identification  number 
marking  on  the  bulk  packaging  require! 
by  §  172.302(a)  is  not  visible,  the 
transport  vehicle  or  freight  container 
must  be  marked  as  required  by 
§  172.332  on  each  side  and  each  end 
with  the  identification  number  specified 
for  the  material  in  the  §172.101  Table 

12.  In  §  172.332.  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§172.332    Identtllcation  number  markings. 

(a)  General.  When  required  by 
§§  172.302,  172.313,  172.323.  172.32R 
172.328,  172.330,  or  172331  of  this 
subpart,  identification  numbers  must  !>« 
displayed  on  orange  panels  or  placards 
as  specified  in  this  section  or,  when 
appropriate,  on  white  square-on-point 
configurations  as  prescribed  in 
§  172.336(b). 


Label  name 


Label  de- 
sign or 
section 

reference 


13.  In  §  172.400.  the  table  of  label 
designations  in  paragraph  (b)  would  be 

§172.323    Truckioad  and  carload  quantities  "^v'sed  to  read  as  follows: 

ot!M^n«»Bhal»lnf,oo4>uik  5172.400    General  labeling  requirements. 

A  transport  vehicle  or  freight  ({jj  •  •  . 

container  containing  a  truckload  or 

carload  quantity  of  non-bulk  packages 

containing  hazardous  material  having  a  Hazard  class  or 

single  identification  number  must  be  division 

marked  with  the  identification  number  

specified  for  the  hazardous  material  in  1  1 
the  §  172.101  Table  on  a  placard,  orange 

panel  or  plain  white  square-on-point  1.2 

configuration  as  specified  in  §§  172.332 

or  172.336,  as  appropriate.  This  section  '••3 - 

does  not  apply  to  pack^es  containing 

ORM-D  materials  or  limited  quantities  ^'^  

of  hazardous  materials  excepted  from  .  c 
identification  number  marking 

requirements  by  §172. 301(f)(1).  ^g 

10.  In  §  172.328,  paragraph  {a)(3) 
would  be  added  to  read  as  follows:  2.1  

§172.328    Cargo  tanks.  2? 

(a)  *  *  * 

(3)  For  a  cargo  tank  tr.-inKported  on  or  2.3 

in  a  transport  vehicle  or  freight  ■^  (flammable 

container,  if  the  idenUfir^tioa  niinibtr  p  '"^"'^^- . 

marking  en  the  cargo  tank  required  by  ,,3,  j^^    '® 

§  172.302(a)  is  not  visible,  the  frnn.-port  41"' 
vehicle  or  freight  containeriri'^t  be 

marked  as  required  by  §  172.3:!2  on  eai  h  4.2 

side  and  each  end  with  the 
identification  number  specified  for  the 
material  in  the  §  172.101  Tabie. 

*  *         *         •         »  4.3  

11.  In  §172.331,  paragraph  (c)  v.o„ld  5  1 
be  added  to  read  as  follows:  52  .1..!!"^ 

§172.331    Bulk  packagings  ottier  than  r  1 /Parkinn 

portable  tanks,  cargo  tanks,  tank  cars  and  r  m. «  1 

mut«.unlt  tank  car  tanks.  f^rAand 

*  •         •         .         .  B). 


EXPLOSIVES 

1.1. 
EXPLOSIVES 

1.2. 
EXPLOSIVES 

1.3. 
EXPLOSIVES 

1.4. 
EXPLOSIVES 

1.5. 
EXPLOSIVES 

1.6. 
FLAMMAELE 

GAS. 
NONFLAMMA- 
BLE GAS. 
POISON  GAS  . 
FLAMMABLE 

LIQUID. 
(None)   

FLAMMABLE 
SOL'D. 

5P0T.ANE- 
CU^LY 
CC.'/5US- 
TBLE. 

DANGEROUS 
WHEN  WET. 

0X;D:ZER  

ORGANIC 
PEROXIDE. 

POISON  INHA- 
LATION HAZ- 
ARD. 


172.411 

172411 

172411 

172.411 

172411 

172.411 

172.417 

172.415 

172.415 
172.419 

172^.-^0 
172  42? 

172.423 

1  72.426 
172.427 

172.429 
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Hazard  class  or 
division 


6.1  (Packing 
Groups  I  and 
II,  other  than 
inhalation 
hazard). 

6.1  (Packing 
Group  III). 

6.2 


7  (see 
§172.403). 


Label  nanie 


POISON 


KEEP  AWAY 
FROM  FOOD. 

INFECTIOUS 
SUB- 
STANCE'. 

RADIOACTIVE 
WHITE-I. 


Label  de- 
sign or 
section 

reference 


Hazard  class  or 
dfvision 


172.430 

172.431 
172.432 

172.436 


7  (empty  pack- 
ages, see 
§173.427). 

8 

9 


Label  name 


RADIOACTIVE 
-YELLOW-II. 

RADIOACTIVE 
YELLOW-III. 

EMPTY  


CORROSIVE  ... 
CLASS  9  


Label  de- 
sign or 
section 

reference 


172.438 
1 72.440 
172.450 


172.442 
172.446 


14.  Section  172.416  would  be  revised 
to  read  as  follows: 

§172.416    POISON  GAS  label 

(a)  Except  for  size  and  color,  the 
POISON  GAS  label  must  be  as  follows: 


BILLING  CODE  491(>-«0-P 


y> 


'  The  tTIOLOGIC  AGENT  label  specified  In 
regulations  of  the  Department  of  Health  and 
Human  Sen/ices  at  42  CFR  72.3  may  apply  to 
packages  of  infectious  substances. 


BILLING  CODE  4910-60-0 

(b)  In  addition  to  complying  with 
§  172.407,  the  background  on  the 
POISON  GAS  label  and  the  symbol  must 
be  white.  The  background  of  the  upper 


diamond  must  be  black  and  the  lower 
point  of  the  upper  diamond  must  be  14 
mm  (0.54  inches)  above  the  horizontal 
center  line. 


15.  Section  172.429  would  be  added 
to  read  as  follows: 
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§  172.429    POISON  INHALATION  HAZARD 
label. 

(a)  Except  for  size  and  color,  the 
POISON  INHALATION  HAZARD  label 
must  be  as  follows: 

BILLING  CODE  4910-60-P 


BILLING  CODE  4Sia.«0-C 

(b)  In  addition  to  complying  with 
§  172.407,  the  background  on  the 
POISON  INHALATION  HAZARD  label 
and  the  symbol  must  be  white.  The 
background  of  the  upper  diamond  must 
be  black  and  the  lower  point  of  the 
upper  diamond  must  be  14  mm  (0.  54 
inches)  above  the  horizontal  center  line. 

16.  In  §172.502,  paragraph  (a)(2) 
would  be  revised  and  paragraph  (b)(3) 
would  be  added  to  read  as  follows: 


§  172.502    Prohibited  and  permissive 
placarding. 

(a)  *   •   * 

(2)  Any  sign,  advertisement,  slogan 
(such  as  "Drive  Safely"),  or  other  device 
that,  by  its  color,  design,  shape  or 
content,  could  be  confused  with  any 
placard  prescribed  in  this  subpart. 

(b)*  *  • 

(3)  The  restrictions  in  paragraph  (a)(2) 
of  this  section  do  not  apply  until 
October  1, 1997  to  a  safety  sign  or  safety 
slogan  (e.g.,  "Drive  Safely"  or  "Drive 
Carefully"),  which  was  permanently 


marked,  on  or  before  October  1.  1994, 
on  a  transport  vehicle,  bulk  packaging. 
or  freight  container. 
*         »        •        »        « 

17.  In  §172.504,  paragraph  (0(11) 
would  be  added,  the  heading  and 
introductory  text  to  paragraph  (c)  would 
be  revised,  and  paragraphs  (b),  (c)(1). 
and  (e)  would  be  revised  to  read  as 
follows: 

§172.504    General  placarding 
requirements. 


41866 


Federal  Regirter  /  Vol.  59.  No.  156  /  Monday,  August  15,  1994  /  Proposed  Rules 


(b)  DANGEROUS  placard.  A  freight 
container,  unit  load  device,  or  transport 
vehicle,  which  contains  non-bulk 
packages  with  two  or  more  categories  of 
hazardous  materials  that  require 
different  placards  specified  in  Table  2  of 
paragraph  (e)  of  this  section,  may  be 
placarded  with  DANGEROUS  placards 
instead  of  the  separate  placarding 
specified  for  each  of  the  materials  in 
Table  2  of  paragraph  (e)  of  this  section. 
However,  when  1000  kg  (2,205  pounds) 
aggregate  gross  weight  or  more  of  one 
category  of  material  is  loaded  therein  at 
one  loading  facility  on  a  freight 
container,  unit  load  device,  or  transport 
vehicle,  the  placard  specified  in  Table  2 
of  paragraph  (e)  of  this  section  for  that 
category  must  be  applied. 

(c)  Exception  for  400  kg  (882  pounds) 
or  less.  Except  for  bulk  packagings  and 
hazardous  materials  subject  to 

§  172.505,  when  hazardous  materials 
covered  by  Table  2  of  paragraph  (e)  of 
this  section  are  transported  by  highway 
or  rail,  placards  are  not  required  on — 

(1)  A  transport  vehicle  or  freight 
container  which  contains  400  k^  (882 
pounds)  or  less  aggregate  gross  weight  of 
hazardous  materials  covered  by  Table  2 
of  paragraph  (e)  of  this  section;  or 
*        *        •        •        • 

(e)  Placarding  tables.  Placards  are 
specified  for  hazardous  materials  in 
accordance  with  the  following  tables: 


Category  of 
material  (haz- 
ard class  or  di- 
vision ruimtier 
arxj  additional 
description,  as 

appropriate) 


1.1   

1.2  

1.3  

2.3  

4.3  

5.2  (Organic 
peroxide, 
TypeB,  tiq- 
uid  or  solid, 
temperature 
controUed). 


Placard  name 


EXPLOSIVES 
1.1. 

EXPLOSIVES 
1.2. 

EXPLOSIVES 
1.3. 

POISON  GAS  .. 

DANGEROUS 
WHEN  WET. 

ORGANIC  PER- 
OXIDE. 


Category  of 

material  (haz- 

Placard 

ard  class  or  di- 

design 

vision  numtjer 

Placard  name 

section 

and  additional 

reference 

descr^tion,  as 

(§) 

appropriate) 

6.1  (PG  1.  in- 

POISON INHA- 

172.555 

halation 

LATION  HAZ- 

hazard. 

ARD. 

Zone  A  and 

B). 

7  (Radioactive 

RADIOACTIVE' 

172.556 

Yelbw  III 

label  only). 

Placard 

design 

section 

reference 

(§) 


172.522 

172.522 

172.522 

172.540 
172.548 

172.552 


(n*  *  * 

(11)  For  domestic  transpmlation.  a 
POISON  placard  is  not  required  on  a 
transport  vehicle  or  freight  container 
required  to  display  a  POISON 
INHALATION  HAZARD  or  POISON 
GAS  placard. 


18.  In  §  172.505,  paragraph  (a)  would 
be  revised  to  read  as  follows: 


^RADIOACTIN^  placard  also  required  tor 
exduaive  use  shipments  of  low  specific  activity 
maledal  in  aocor<Jance  with  §  173.425^  or  (c) 
of  this  subctiapter. 

Table  2 


Category  of 
material  (haz- 
ard class  or  di- 
vision numtjer 
and  additional 
description,  as 

appropriate) 


1.4 


1.5  

1.6  


2.1 

2.2 


■f 


I  Contustible 
liqukl. 
4.1 


4.2 


I 


5.1  ..I 

5.2  {Otner 
than  organic 
peroxide, 
Type  B,  liq- 
uid or  solid, 
tenperature 
controlled). 

6.1  (PG  I  or  II, 
other  than 
PG  I  inhala- 
tion hazard). 

6.1  (PG  HI)  .... 

6.2 

8  .. 

9  .. 

ORM-D 


Placard  name 


EXPLOSIVES 

1.4. 
EXPLOSIVES 

1.5. 
EXPLOSIVES 

1.6. 
FLAMMABLE 

GAS. 
NOM-FLAM- 

MABLEGAS. 
FLAMMABLE  .... 
COMBUSTIBLE 

FLAMMABLE 
SOLID. 

SPONTANEA 
OUSLY  COM- 
BUSTIBLE. 

OXIDIZER 

ORGANIC  PER- 
OXIDE. 


POISON 


KEEP  AWAY 
FROM  FOOD, 

(None) 

CORROSIVE  ... 

CLASS  9 

(None) 


Placard 

design 

section 

reference 

(§) 


172.523 
172.524 
172.525 
172532 
172.S8 

172.542 

172.544 

172.546 
172.547. 


172.550 
172552 


172.554 


172.553 


172558 
172.560 


§172.505 
hazards. 


Placarding  for  subsidiary 


(a)  Each  transport  vehicle,  freight 
container,  portable  tank  or  unit  load 
device  that  contains  a  poisonous 
material  subject  to  the  "Poison- 
Inhalation  Hazard"  shipping  description 
of  §  172.203(m)(3)  must  be  placarded 
with  a  POISON  INHALATION  HAZARD 
or  POISON  GAS  placard,  as  appropriate, 
on  each  side  and  each  end,  in  addition 
to  any  other  placard  required  for  that 
material  in  §  172.504.  Duplication  of  the 
POISON  INHALATION  HAZARD  or 
POISON  GAS  placard  is  iwt  required. 
•        «        ■        •        • 

§172.510   (Amended] 

19.  In  §  172.510.  the  following 
changes  would  be  made: 

a.  In  paragraph  (a)(2),  the  words 
"POISON GAS  or  POISON"  would  be 
replaced  with  the  words  "POISON  GAS 
or  POISON  INHALATION  HAZARD". 

b.  In  paragraph  (a)(3),  the  term 
"POISON-RESIDUE"  would  be  replaced 
by  the  words  "POISON  INHALATION 
HAZARD-RESIDUE". 

c.  Paragraph  (d)  would  be  removed 
and  reserved. 

d.  In  paragraph  (e),  the  words 
"POISON  GAS  or  POISON"  would  be 
replaced  by  the  words  "POISON  GAS  or 
POISON  INHALATION  HAZARD". 

20.  Section  172.540  would  be  revised 
to  read  as  follows: 

§172.540    POISON  GAS  placard. 

(a)  Except  for  size  and  color,  the 
POISON  GAS  placard  must  be  as 
follows: 

BILLING  CODE  4910-«M>     ' 
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INHALATION 
HAZARD 


BILUNO  COD£  4»10-«M: 

(b)  In  addition  to  complying  with 
§  172.519,  the  background  on  the 
POISON  GAS  placard  and  the  symbol 
must  be  white.  The  background  of  the 
upper  diamond  must  be  black  and  the 
lower  point  of  the  upper  diamond  must 
be  38  mm  (1-1/2  inches)  above  the 
horizontal  center  line.  The  text,  class 
number,  and  inner  border  must  be 
black. 


21.  Section  172.555  would  be  added 
to  read  as  follows: 

§  172.555    POISON  INHALATION  HAZARD 
placard. 

(a)  Except  for  size  and  color,  the 
POISON  INHALATION  HAZARD 
placard  must  be  as  follows: 

BILLING  CODC  4910-60-p   . 
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BILLING  CODE  4«1»-<0-C 

(b)  In  addition  to  complying  with 
§  172.519.  the  background  on  the 
POISON  INHALATION  HAZARD 
placard  and  the  symbol  must  be  white. 
The  background  of  the  upper  diamond 
must  be  black  and  the  lower  point  of  the 

.  upper  diamond  must  be  38  mm  (1-1/2 
inches)  above  the  horizontal  center  line. 
The  text,  class  number,  and  inner  border 
must  be  black. 

22.  In  §  172.602,  the  introductory  text 
to  paragraph  (c)  and  paragraph  (c)(1) 
would  be  revised  to  read  as  follows: 

§  172.602    Emergency  response 
information. 

•        •        •        •        • 

(c)  Maintenance  of  information. 
Emergency  response  information  shall 
be  made  readily  available  to  authorities, 
including  emergency  response 
personnel,  in  the  event  of  an  accident, 
incident  involving  hazardous  materials. 


or  inspection  and  must  be  maintained  as 

follows: 

(1)  Carriers.  Each  carrier  who 
transports  a  hazardous  material  shall 
maintain  the  information  specified  in 
paragraph  (a)  of  this  section  and 
§  172.606  in  the  same  manner  as 
prescribed  for  shipping  papers,  except 
that  the  information  must  be  maintained 
in  the  same  manner  aboard  aircraft  as 
the  notification  of  pilot-in-command, 
and  aboard  vessels  in  the  same  manner 
as  the  dangerous  cargo  manifest.  This 
information  must  be  immediately  - 
accessible  to  train  crew  personnel, 
drivers  of  motor  vehicles,  flight  crew 
i»emhers,  and  bridge  personnel  on 
vessels  for  use  in  the  event  of  incidents 
involving  hazardous  materials. 
***** 

23.  Section  172.606  would  be  added 
to  read  as  follows: 


§172.606    Carrier  information  contact. 

Each  carrier  who  transports  or  accepts 
a  hazardous  material  for  which  shipping 
papers  are  required  for  transportation- 
la)  Shall  instruct  the  operator  of  a 
motor  vehicle,  train,  aircrafl,  or  vessel  to 
contact  the  carrier  (e.g..  by  telephone  or 
mobile  radio)  in  the  event  of  an  accident 
or  incident  involving  hazardous 
materials. 

(b)  For  a  transport  vehicle  for  which 
shipping  papers  are  required  which  is 
separated  from  its  motive  power  and 
parked  at  other  than  a  consignee's, 
consignor's,  or  carrier's  facility  shall — 

(1)  Meet  the  emergency  response 
information  requirements  for  facility 
operators  specified  in  §  172.602(c)(1); 

(2)  Mark  the  transport  vehicle  with 
the  telephone  number  of  the  motor 
carrier  on  the  front  of  the  transport 
vehicle  near  the  electrical  equipment 
and  brake  hose  connections;  or 
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(3)  Have  the  shipping  papers  and 
emergency  response  information  readily 
available  on  the  transport  vehicle. 

PART  17»-SHIPPERS-<3ENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGtNGS 

24.  The  authority  citation  for  Part  17;^ 
would  cor.tinue  to  read  as  foliows: 

Authority:  49  App.  V.S.C.  1803,  1804, 
1805,  1806,  1807,  1808,  1817;  4';  CFR  i':'.rt  1 
iiiiif'ss  otherwise  r.Dti'd, 

25.  SeiitiOii  173  q  would  be  revised  to 
read  as  follows: 


§173.9    Transport  vehicles  or  freight 
contair»ers  containing  lading  which  has 
been  fumigated. 

(a)  For  the  purpose  of  this  section,  a 
rail  car.  freight  container,  truck  body,  or 
trailer  in  which  the  lading  has  been 
fumigated  with  any  material,  or  is 
undergoing  fumigation,  is  a  package 
containing  a  hazardous  material,  unless 
the  tra.'^sport  vehicle  or  freight  contair.^r 
has  teen  sufficiently  aera'ed  so  that  it 
does  not  pose  an  unreasonable  risk  to 
liealth  and  safety  or  property. 

(b)  No  person  may  offer  for 
transportation  or  transport  a  rail  car, 
freight  container,  truck  body,  or  trailer 
in  wl-.ich  the  lading  has  been  fumipst^^i 
or  treated  wiili  any  material,  or  is 
uiider^oing  u.ri:t;ation,  unless  the 


FUMIGANT  marking  specified  in 
paragraph  (c)  of  this  section  is 
prominently  displayed  so  that  it  can  be 
seen  by  any  person  attempting  to  enter 
the  interior  of  the  transport  vehicle  or 
freight  container  For  domestic 
transportation,  a  hazard  v-arning  label 
authorized  by  EP.\  under  40  CFR  part 
156  mav  be  used  a^  an  alte-'-r.c<''ve  'v  t''!» 
FU.MlGANTn';i-k:nc; 

(ci  FUSnCAST  .'r/c-.-K;-?.'  \  1 )  Jh^ 
FUMIGANT  n-arkin^  mi:s^  consist  oi  red 
lefcrs  on  a  white  bat.k^rij.ind  that  is  a; 
least  30  cm  (118  i;-.ches)  wide  and  at 
leas;  25  cm  (q,8  inches)  hi^h.  txiept  for 
s:zf  and  color,  th,e  Fl'MiGy.'n  ;"  i'rk;ni; 
must  he  as  foilc-.vs. 

e:LL;NG  CODE  49:0-6<>-P 


1 
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THIS  UNIT  IS  UNDER  FUMIGATION 
WITH^ }___  APPLIED  ON 

Date. 
Time 


i 


DO  NOT  ENTER 


(2)  The  "*■•  shall  be  replaced  with  the 
technical  name  of  the  fumigant. 

(d)  No  person  may  affix  or  display  on 
a  rail  car,  freight  container,  truck  body, 
or  trailer  (a  package)  the  FUMIGANT 
marking  specified  in  paragraph  (c)  of 
this  section,  unless  the  lading  has  been 
fumigated  or  is  undergoing  fumigation. 

(e)  No  person  may  offer  for 
transportation  or  transport  a  rail  car, 
freight  container,  truck  body,  or  trailer 
which  displays  the  FUMIGANT  marking 
following: 

(1)  Unloading  of  the  fumigated  lading. 

(2)  Sufficient  aeration  of  the  transport 
vehicle  or  freight  container  to  assure 
that  it  does  not  pose  an  unreasonable 
risk  to  health  and  safety  or  property. 


(D  For  international  shipments, 
transport  documents  should  indicate  the 
date  of  fumigation,  type  and  amount  of 
fumigant  used,  and  instructions  for 
disposal  of  any  residual  fumigant, 
including  fumigation  devices. 

(g)  Any  person  that  offers  for 
transportation  or  transports  a  rail  car, 
freight  container,  truck  body,  or  trailer 
that  is  subject  to  the  HMR  solely 
because  of  the  hazardous  materials 
designation  specified  in  paragraph  (a)  of 
this  section  is  not  subject  to  any 
requirements  of  this  subchapter,  except: 

(1)  The  requirements  of  this  section; 
and 

(2)  Training  requirements  specified  in 
Subpart  H  of  Part  172  of  this  subchapter. 


26.  In  §  173.29,  paragraph  (b)(1) 
would  be  revised  to  read  as  follows: 

§173.29    Empty  packaglngs. 

*        *        *        »        « 

(b)  •  *   * 

(1)  Any  hazardous  material  shipping 
name  and  identification  number 
markings,  any  hazard  warning  labels  or 
placards,  and  any  other  markings 
indicating  that  the  material  is  hazardous 
[e.g..  RQ,  INHALATION  HAZARD)  are 
removed,  obliterated,  or  securely 
covered  in  transportation.  This 
provision  does  not  apply  to 
transportation  in  a  transport  vehicle  or 
a  freight  container  if  the  packaging  is 
not  visible  during  transportation  and  the 
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packaging  is  loaded  by  the  shipper  and 
unloaded  by  the  shipper  or  consignee; 


PART  174—  CARRMGE  BY  RAIL 

27.  TTie  authority  citation  for  Part  174 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C  1803, 1804. 
1808;  49  CFR  1.53(e),  1.53,  App.  A  to  Part  1. 

28.  In  paragraph  (a)(2)  of  §  174.25.  the 
placard  endorsement  table  would  be 
revised  to  read  as  follows: 

§174.25    AddMonal  information  on 
wayMHs,  s«iltcMng  orders  and  other 
bWings. 

(a)  •  •  • 
(2)  *   *  • 


Class/Divi- 
sion 


Division  1.1 

Division  1.2 

Division  1.1 
or  1.2,  and 
Div.  2.32 
(chemical 
amrnuni- 
tion). 

Diivision  1.3 
Division  1.4 
Divisicm  1.5 
Division  1.6 
Division  2.1 

Division  2.2 


Division  2.3 
Zone  A*. 

Division  2.3 

(other 

than  Zone 

A) 
Class  3  


Combustible 
liquid. 

Division  4.1 


Placard  nota- 
tion 


Placarded  EX- 
PLOSIVES 
1.1'. 

Placarded  EX- 
PIX)SIVES 
1.2'. 

Placarded  EX- 
PLOSIVES 
1.1  or  EX- 
PLOSIVES 
1.2,  and 
POISON 
GAS'. 

Placarded  EX- 
PLOSIVES 
1.3. 

Placarded  EX- 
PLOSIVES 
1.4. 

Placarded  EX- 
PLOSIVES 
1.5. 

Placarded  EX- 
PLOSIVES 
1.6. 

Placarded 
FLAM- 
MABLE 
GAS- 

Placarded 
NON- 
FLAM- 
MABLE 
GAS. 

Placarded 
POISON 

^GAS.'. 

Placarded 
POISON 
GAS. 

Placarded 
FLAM- 
MABLE. 

Placarded 
COMBUS- 
TIBLE. 

Placarded 
FLAM- 
MABLE 
SOLID. 


Placard  en- 
dorsement 


Explosives. 
Explosives. 


Explosives 
and  poi- 
son gas. 


Dangerous. 

Dangerous. 

Dangerous. 

(None). 

Dangerous. 

Dangerous. 


Poison  gas 
Zone  A. 

Disngerous. 


Dangerous. 

(None). 

Dangerous. 


Class /Divi- 
sion 


Division  4.3 


Division  5.1 
Division  5.2 


Division  6.1 
PG  I  Zone 

A^. 

Division  6.1 
PG  I  Zone 
B^. 

Division  6.1 
PGIand 
II  (other 
than  PG  1 
Zone  A 
and  B). 

6.1  (PGIII)  .. 


Class  7  

Class  8  

Class  9  

OR.M-D  

.Mixed  loads 
of  hazard- 
ous mate- 
rials plac- 
arded 
DArj- 
GEROUS. 

Tank  cars 
which 
contain  a 
residue  of 
a  hazard- 
ous 

matcial 
other  than 
a  combus- 
tible liq- 
uid. 


Placard  nota- 
tion 


Division  Af2~-  ^Placarded 

/  SPONTA- 
NEOUSLY 
COMBUS- 
TIBLE. 

Placarded 
DAN- 
GEROUS 
WHEN 
WET. 

Placarded 
OXIDIZER. 

Placaided  OR- 
GANIC 
PEROXIDE. 

Placarded 
POISON  IN- 
HALATION 
HAZARD'. 

Placarded 
POISON  IN- 
HALATION 
HAZARD. 

Placarded 
POISON. 


Placarded 
KEEP 
AWAY 

FROM 
FOOD. 

Placarded  RA- 
DIOACTIVE 

Placarded 
CORRO- 
SIVE. 

Placarded 
CLASS  9. 

(None)  

Placarded 
DAN- 
GEROUS. 


§  174.25(c). 


Placard  en- 
dorsement 


Daogerous. 

Dangerous. 

Dangerous. 
Dangerous. 


Poison  PG  1 
Zone  A. 


Poison  PG  I 
Zone  B. 


Dangerous. 


(None). 


Radioactive 
material. 
Dangerous. 

(None). 

(None). 
Dangerous. 


Dangerous. 


Class/Divi- 

Placard nota- 

Placard en- 

sion 

tion 

dorsement 

Tank  cars 

See 

(None). 

which 

§  174.25(c). 

contain  a 

residue  of 

a  combus- 

tible liq- 

uid, a  resi- 

due of  a 

6.1  PGIII 

material, 

or  a  resi- 

due of  a 

Class  9 

material. 

'  Use  of  square  background  required  (See 
§  172.510(a)  of  this  subdiapter). 

/^Identified  as  required  m  §172.203(mK3) 
of  this  subchapter. 


29.  Section  174.26,  would  be  revised 
to  read  as  follows: 


Notice  to  train  crews  of  placarded 


§174.26 
cars. 

(a)  At  each  tenninal  or  other  place 
where  trains  are  made  up  or  switched 
by  crews  other  than  train  crews 
accompan>-ing  the  outbound  movement 
of  cars,  the  carrier  shall  execute 
consecutively  numbered  notices 
showing  the  location  in  each  train  of 
each  rail  car  placarded  EXPLOSIVES  1.1 
or  1.2  (EXPLOSIVES  A).  POISON  GAS 
(Division  2.3.  Hazard  Zone  A  only)  or 
POISON  INHALATION  HAZARD 
(Division  6.1.  PG  I.  Hazard  Zone  A  only) 
on  a  square  background.  A  copy  of  each 
notice  must  be  delivered  to  the  train  and 
engine  crew  concerned,  and  a  copy 
thereof  showing  delivery  to  the  train 
and  engine  crew  must  be  kept  on  file  by 
the  carrier  at  each  point  where  the 
notice  is  given.  At  points  where  train  or 
engine  crews  are  changed,  the  notice 
must  be  transferred  from  crew  to  crew. 
See  paragraph  (b)  of  this  section  for 
other  placarded  cars. 

(b)  The  train  crew  must  have  a 
document  that  reflects  the  current 
position  in  the  train  of  each  rail  car 
containing  a  hazardous  material.  An 
updated  train  consist  may  be  used  to 
meet  this  requirement. 

(c)  A  member  of  the  train  crew  of  a 
train  transporting  a  hazardous  material 
shall  possess  a  copy  of  the  shipping 
papers  for  the  shipment  of  hazardous 
materials  being  transported  showing  the 
information  required  by  §§  172.202  and 
172.203  and  §  172.602  of  this 
subchapter.  The  shipping  paper 
information  must  be  made  readily 
available  to  authorities,  including 
emergency  response  personnel,  in  the 
event  of  an  accident,  incident  involving 
the  hazardous  materials,  or  inspection. 
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30.  In  §  174.680,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  174.680    Division  6.1  (poisonous) 
materials  with  foodstuffs. 

(a)  A  carrier  may  not  transport  any 
package  bearing  a  POISON  or  POISON 
INHALATION  HAZARD  label  in  the 
same  car  with  any  material  marked  as  or 
known  to  be  a  foodstuff,  feed,  or  any 
other  edible  material  intended  for 
consumption  by  humans  or  animals. 


PART  175-CARRIAGE  BY  AIRCRAFT 

31.  The  authority  citation  for  Part  175 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804. 
1807.  1808,  49  CFR  Parti. 

32.  In  §  175.33,  the  First  sentence  of 
paragraph  (b)  would  be  revised  to  read 
as  follows: 


or  the  Division  6.1  (poisonous)  material 
or  material  in  Division  6.2  (infectious 
.substance)  are  loaded  in  one  closed  unit 
load  device  and  the  foodstuff,  feed  or 
other  material  is  loaded  in  another 
closed  unit  load  device. 

(b)  No  person  may  operate  an  aircraft 
that  has  been  used  to  transport  any 
package  bearing  a  POISON  or  POISON 
INHALATION  HAZARD  label  unless, 
upon  removal  of  such  package,  the  area 
in  the  aircraft  in  which  it  was  carried  is 
visually  inspected  for  evidence  of 
leakage,  spillage,  or  other 
contamination.  All  contamination 
discovered  must  be  either  isolated  or 
removed  from  the  aircraft.  The 
operation  of  an  aircraft  contaminated 
with  such  Division  6.1  (poisonous) 
materials  is  considered  to  be  the 
carriage  of  poisonous  materials  under 
paragraph  (a)  of  this  section. 


§  175.33    Notification  of  pilot-in-command.      PART  176— CARRIAGE  BY  VESSEL 


(b)  A  copy  of  the  written  notification 
of  pilot-in-command  shall  be  readily 
available  to  the  pilot-in-command 
during  flight  and  a  copy  must  be  made 
readily  available  to  authorities, 
including  emergency  response 
personnel,  in  the  event  of  an  accident, 
incident  involving  the  hazardous 
material,  or  inspection.  *  *  * 

33.  Section  175.630  would  be  revi.sed 
to  read  as  follows: 

§  175.630    Special  requlrenrwnts  for 
Division  6.1  (poisonous)  material  and 
Division  6.2  (infectious  substance)  material. 

(a)  A  hazardous  material  bearing  a 
POISON,  POISON  INHALATION 
HAZARD,  KEEP  AWAY  FROM  FOOD, 
or  INFECTIOUS  SUBSTANCE  label  may 
not  be  carried  in  the  same  compartment 
of  an  aircraft  with  material  which  is 
marked  as  or  known  to  be  a  foodstuff. 
feed,  or  any  other  edible  material 
intended  for  consumption  by  humans  or 
animals  unless  either  the  Division  6.1 
(poisonous)  material  or  material  in 
Division  6.2  (infectious  substance)  and 
the  foodstuff,  feed,  or  other  edible 
material  are  loaded  in  separate  unit  load 
devices  which,  when  stowed  on  the 
aircraft,  are  not  adjacent  to  each  other. 


34.  The  authority  citation  for  Part  176 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803,  1804. 
1805,  1808;  49  CFR  Part  1.53.  App.  A  to  Part 

35.  In  §  176.30,  the  third  sentence  of 
paragraph  (a)  introductory  text  would  be 
revised  to  read  as  follows: 

§  1 76.30    Dangerous  cargo  man  ifest. 

(a)  *  *  *  This  document  must  be  kept 
in  a  designated  holder  on  or  near  the 
vessel's  bridge  and  must  be  made 
readily  available  to  authorities, 
including  emergency  response 
personnel,  in  the  event  of  an  accident, 
incident  involving  materials  listed  on 
the  manifest,  or  inspection.  *   *   * 
*        «        •        •        * 

36.  In  §  176.600.  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  176.600    General  stowage  requirement. 
(a)  Each  package  required  to  have  a 
POISON  GAS.  POISON  INHALATION 
HAZARD,  or  POISON  label  thereon 
being  transported  on  a  vessel  must  be 
stowed  clear  of  living  quarters  and  any 
ventilation  ducts  serving  living  quarters 
and  separate  from  foodstuffs. 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

37.  The  authority  citation  for  Part  177 
would  continue  to  read  as  follows- 

Authority:  49  App.  U.S.C.  1803.  1804. 
1805:  49  CFR  Part  1. 

§177.817    [Amended] 

38.  In  the  introductory  text  of 
paragraph  (e)  of  §  177.817,  the  phrasH 
"authorities  in  the  event  of  accident  or 
inspection."  would  be  replaced  with  thu 
phrase  "authorities,  including 
emergency  response  personnel,  in4he 
event  of  accident,  incident  involving  a 
hazardous  material,  or  inspection.". 

39.  In  §  177.841,  paragraph  (e) 
introductory  text  would  be  republished 
and  paragraphs  {e)(l)  and  (e)(2)  would 
be  revised  to  read  as  follows: 

§  177.841    Division  6.1  (poisonous)  and 
Division  2.3  (poisonous  gas)  materials. 

«         *         *         •         * 

(e)  A  motor  carrier  may  not  transport 
a  package: 

(1)  Bearing  a  POISON  or  POISON 
INHALATION  HAZARD  label  in  the 
same  motor  vehicle  with  material  that  is 
marked  as  or  knowm  to  be  a  foodstuff, 
feed  or  edible  material  intended  for 
consumption  by  humans  or  animals 
unless  the  inside  package  is  overpacked 
in  a  liquid-tight  and  dust  proof 
container  identified  as  package  4000  in 
the  National  Motor  Freight 
Classification  100-1  or  is  overpacked  in 
a  metal  drum  as  specified  in  §  173.25(c) 
of  this  subchapter; 

(2)  Bearing  or  required  to  bear  a 
POISON,  POISON  GAS  or  POISON 
INHALATION  HAZARD  label  in  the 
driver's  compartment  (including  a 
sleeper  berth)  of  a  motor  vehicle;  or 
*        »        •        •        • 

Issued  in  Washington.  DC  on  August  4, 
1994.  under  authority  delegated  in  49  CFR 
Part  106.  Appendix  A. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
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DEPAFTTMENT  OF  LABOR 
Office  of  the  Secretary 

Employment  and  Training 
Administration 

20  CFR  655 

29  CFR  Part  18  and  24 

Amendment  of  Filing  and  Service 
Requirements  in  Proceedings  Before 
the  Office  of  Administrative  Law 
Judges 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION  Interim  final  rule;  request  for 
comments. 


SUMMARY:  Interim  final  rule  amends 
regulations  governing  the  filing  and 
service  of  documents  in  proceedings 
before  the  Department  of  Labor's  Office 
of  Administrative  Law  Judges  generally, 
and  in  one  instance,  the  Regional 
Administrator's  service  of  a  notice  of 
denial  of  temporaiy  labor  certification. 
The  amendments  modify  regulations 
which  heretofore  required  filing  or 
service  by  mailgram  or  telegram, 
substituting  therefore  the  option  to  file 
or  serve  those  documents  by  facsimile 
(fax),  telegram  or  other  means  normally 
assuring  next  day  delivery.  The 
amendments  also  provide  guidelines  for 
the  filing  and  service  of  documents  by 
facsimile,  limiting  such  filings  to 
instances  when  they  are  explicitly 
permitted  by  statute  or  regulation,  or  by 
the  presiding  administrative  law  judge. 
Finally,  the  amendments  eliminate  the 
routine  filing  of  documents  relating  to 
discovery,  limiting  such  filings  to 
instances  when  there  is  a  reason  for 
their  submission. 
DATES: 

Effective  Dufe.This  interim  nile  is 
effective  .September  14,  1994. 

Comments:  Comments  on  the  interim 
mle  shall  be  submitted  by  mail  and 
must  be  received  by  October  14,  1994  to 
ensure  consideration. 
ADDRESSES:  Send  roniment.s  to  Juhn  M. 
Vittone.  Deputy  Chief  Administr.'jiive 
Law  JLidgn.  Room  4230,  Offire  of 
Aiiniiuistrativt!  Law  J'jdgtjs,  8110  K 
Sinict.  N\V.,  Suite  400.  Washinmon.  DC 
20001-8002. 

FOR  FURTHER  INFORMATION  CONTACT:  Jdhn 
M.  Vittone.  Deputy  Chief 
Aclniinistrativu  l.iiw  I'ldg.',  Olfit.c  of 
Administrative  Law  judges.  Tfli-phoiie; 
(202)633-0341. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  Amendments 

These  amendments  are  grounded  in 
the  notion  that  procedural  regulations 


should  reflect  practical  reafities.  In 
today's  business  world,  when  a 
document  needs  to  be  delivered  quickly, 
overnight  couriers  and  facsimile 
transmissions  are  extremely  effective 
methods.  Thus,  in  programs 
administered  by  the  Department  of 
Labor  when  speedy  filing  or  service  of 
a  document  is  essential,  the 
amendments  permitting  the  use  of 
facsimile  or  overnight  couriers  conform 
the  regulations  to  modern  business 
practice. 

On  the  other  hand,  given  the  large 
number  of  cases  docketed  by  the  Office 
of  Administrative  Law  Judges  each  year, 
the  use  of  facsimile — although  often 
convenient  to  parties— is  not 
administratively  practical  for  routine 
matters.  The  Department  generally 
agrees  with  the  Judicial  Conference 
Guidelines  for  Filing  by  Facsimile 
Transmission,  which  are  rrfernnced  by 
Rule  5  of  the  Federal  Rules  of  Civil 
Prototlure.  See  Malkin.  Judicial 
Conference  Guidelines  For  Filing  By 
Facsimile  Transmission.  Court 
Administration  Bulletin  (Dec.  1991). 
The  Judicial  Confenmce  concluded  that 
"basic  facsimile  technology  has  not 
reached  a  level  that  would  allow  for 
routine  fihng  by  facsimile  without 
placing  an  undue  administrative  and 
resource  burden  on  the  courts."  Id. 
Practic:al  concerns  noted  by  the  Judicial 
Conference  included  technical  problems 
with  facsimile  transmissions,  the  cost  of 
equipment  and  supplies,  and  the  burden 
on  administrative  staff. 

When  filing  or  service  is  routine, 
regular  mail  usually  is  sufficient.  Even 
when  time  is  of  the  essonce,  an 
overnight  courier  normally  provides  an 
adoqiv'ite  means  of  filing  a  document 
quickly.  Thus,  these  amendments  limit 
the  use  of  facsimile  to  file  documents  to 
those  instances  in  which  such  a  filing  is 
explicitly  permitted  bv  statute  or 
regulations  Ispc,  eg.,  20  CFR  655.a20{e}, 
655.1020(d);  29  CFR  506.G30(e). 
507.R20(t'i.  50«. 1020(d))  or  by  the 
prf^siding  administrative  law  judge.  In 
designing  the  amendinonts  to  govern 
tiliv^;?  by  fat  siuiile,  the  Dt'p.irtment  has 
taki  n  jp.to  (.onsidi'Liticin  tlu'  practice  of 
till-  f,'d.  ral  courts  (.seo  Fed.  R.  App.  P. 
2,*)  and  Fed.  R.  Civ.  P.  5),  the  niles  of 
otl;t>rf"(ioral  agonrifs  {'^pf.  e.g.,  29  CFR 
Fart  102.1 14  (.NLRHj:  2<)  CFR  2200.9(0 
(O'^HA);  34  ClI?  F'arts  70.  81.  86.  218." 
222,  ino,  361.  391  (DOK);  40  CFR 
lir,2.i(»:)(3)  (ICC)),  the  rules  of  assorted 
state  dnurts  {•<rr.  c  p..  Ark.  Code  §  1&^ 
20-109;  Cal  Rules  of  Court  R  2010, 
2G05.  £000;  La  R.S.  l3:a-)0;  Tenn  Code 
Ann.  §  lf)-3-40fj)  and  various  legal 
commentary  (.see,  eg..  Malkin.  Judicial 
Confctence  Guidelines  For  Filing  By 
Facsimile  Transmission.  Court 


Administration  Bulletin  (Dec.  1991); 
Koenig,  Courts  in  the  Fax  Lane:  The  Use 
of  Facsimile  Technology  by  State 
Courts,  14  State  Court  Journal  13 
(Winter  1991);  Study  Shows  Limited  Fax 
Use  By  Majority  of  State  Courts,  The 
National  L.J.,  Oct.  8,  1990,  at  17;  Note. 
Telefacsimile  Documents:  A  Survey  of 
Uses  in  the  Legal  Setting,  36  The  Wayne 
L.  Rev.  1361  (1990)). 

Finally,  the  amendments  include 
elimination  of  routine  fifing  of 
discovery  documents.  As  a  practical 
matter,  such  documents  are  generally 
not  needed  for  the  administrative  record 
unless  a  party  submits  them  in  support 
of  a  motion  {e.g.  a  motion  to  compel 
attendance  at  a  deposition)  or  the 
document  is  being  submitted  as 
evidence.  The  present  system  of 
routinely  filing  copies  of  such 
documents  with  the  presiding 
administrative  law  judge  only  results  in 
an  administrative  record  cluttered  with 
unneeded  papers. 

Rules  of  Special  Application 

Those  amendments  do  not  purport  to 
cover  all  rules  of  special  application 
governing  the  conduct  of  hearings 
before  the  Office  of  Administrative  Law 
Judges  under  specific  Department  of 
Labor  programs.  At  least  some  rules  of 
spp(  ial  application  contain  service  and 
filing  requirements  that  are  inconsistent 
with  these  amendments.  For  example, 
the  Of-Hce  of  Federal  Contract 
Compliance  Programs'  rules  at  41  CFR 
60-30  4  (a)  and  (1))  require  the  fifing  of 
all  litigation  documents  with  the  Office 
of  Administrative  Law  Judges,  including 
docui;mnts  relating  to  discovery,  and 
sperify  that  parties  shall  serve  and  file 
litigation  documents  by  personal 
dehvery  or  mail.  Rules  of  special 
application  control  to  the  extent  that  the 
goiwral  rules  of  practice  and  procedure 
found  in  29  CIR  Part  18  are  -  . 

inconsistent.  Sec  29  CFR  18.1(a). 

Technical  Comments 

Most  of  the  amendments  simply 
replaf  e  a  telegram  requirement  with  less 
restrictive  language.  Less  obvious 
chances,  h.owever.  are  discussed  below; 

Tiie  amendment  to  20  CFR  655.212 
d"elotes  "by  tflcgram."  Not  only  was  this 
phrastj  unnecessary,  if  was  also 
inappropriate  for  several  sections  such 
as  f)55  211,  which  do  not  set  time 
fr.'iijies  or  other  proroiiures  for 
requosting  a  n-vievv.  Tlie  amendment  to 
20  CFR  6r)5.212  also  corrects  the 
spelling  of  "countervailing." 

The  new  paragraph  (f)  to  29  CFR  18.3 
governs  filing  or  service  by  facsimile.  It 
pennits  such  a  filing  when  expficflly 
permitted  by  statute  or  regulation  or 
when  directed  or  permitted  by  the 
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presiding  administrative  law  judge.  The 
presiding  judge's  discretion  to  direct  or 
permit  a  filing  by  facsimile  permits 
flexibility  in  application,  although  it  is 
contemplated  that  filing  by  facsimile 
generally  will  be  limited  to  emergency 
situations  or  other  compelling 
circumstances.  Nevertheless.  litigants 
should  note  that  permission  to  file  by 
facsimile  must  be  obtained,  and  those 
who  choose  to  file  by  facsimile  without 
pennission  do  so  at  the  risk  that  the 
filing  will  not  be  recognized. 

Subparagraph  (f)(4)  requires  the  use  of 
a  cover  sheet  identifying  the  sender. 
This  requirement  reflects  fax  etiquette, 
but  more  importantly,  it  is  helpful  if  the 
transmission  is  bad. 

Subparagraph  (f)(5)  governs  the 
submission  of  original  documents. 
Although  many  fax  rules  contemplate 
having  the  original  document  sent 
within  a  few  days  following  a  fax 
transmission,  the  Department  beheves 
that  this  approach  only  doubles  the 
amount  of  paper  that  must  be  processed. 
Thus,  this  rule  requires  submission  of 
the  original  only  when  so  ordered  by  the 
presiding  administrative  law  judge,  in 
the  event  of  an  original  signature 
requirement,  or  in  disputes  over  the 
accuracy  of  the  transmission  or  the 
authenticity  of  the  document.  The  ten 
day  requirement  for  filing  a  required 
original  signature  conforms  the  rule  to 
the  new  attestation  regulations.  See,  e.g., 
20  CFR  655.1020. 

Subparagraph  (f)(6)  limits  the  length 
of  filings  by  facsimile,  although  the 
presiding  judge  has  the  discretion  to 
permit  a  longer  filing.  In  addition, 
length  is  not  regulated  when  it  is  subject 
to  a  requirement  over  which  the 
transmitting  party  has  no  control,  such 
as  a  requirement  to  file  a  complaint  or 
determination  letter.  Long  documents 
hold  up  fax  machines,  use  government 
paper  (not  an  inconsequential 
consideration  for  an  agency  that 
regularly  dockets  9,000  cases  a  year), 
and  extend  wear  and  tear  to  the 
^mechanical  parts  of  the  machine. 

Subparagraph  (0(7)  indicates  that 
filings  by  facsimile  should  normallv  be 
done  during  regular  business  hours.  Fax 
machines  are  not  monitored  at  night. 
This  paragraph,  however,  is  directory 
rather  than  mandator\-.  since  a  blanket 
prohibition  on  filing  during 
nonbusiness  hours  would  defeat  much 
of  the  utility  of  facsimile  machines. 

In  Prince'v.  Paulas,  876  F.2d  30  (5th 
Cir.  1989),  the  Fifth  Circuit  held  that  an 
overnight  courier  ser\'ice  is  not  a  public 
authority,  and  therefore  not  a  form  of 
"mail"  for  purposes  of  Rule  25  of  the 
Federal  Rules  of  Appellate  Procedure. 
The  experience  of  the  Office  of 
Administrative  Law  Judges,  however. 


has  been  that  overnight  courier  services 
are  generally  reliable  and  do  not  present 
some  of  the  administrative  and  legal 
problems  presented  by  filing  by 
facsimile.  Thus,  paragraph  (g)  has  been 
added  to  Part  18  of  Title  29  to  designate 
use  of  courier  service  as  the  equivalent 
of  regular  mail  for  purposes  of  Part  18. 

Paragraph  (d)  is  being  added  to 
section  18.4  to  govern  the  time  a  filing 
or  service  by  facsimile  is  effective. 
Using  the  time  printed  by  the  receiving 
fax  machine  as  the  date  s'tamp  lessens 
the  need  for  monitoring  of  the  fax 
machine  and  saves  one  step  in  the  filing 
process. 

Recently,  amendments  to  29  CFR  Part 
24  were  published  for  notice  and 
comment.  See  59  Fed.  Reg.  12506 
(1994).  Those  proposed  amendments 
include  changes  to  29  CFR  24.4  (which 
will  be  renumbered  as  section  24.5)  that 
permit  the  filing  of  a  request  for  a 
hearing  in  an  employee  protection 
proceeding  by  "facsimile  (fax),  telegram, 
hand  delivery,  or  next-dav  delivery' 
service".  51  Fed.  Reg.  at  12509. 
Presently,  section  24.4  only  authorizes 
filing  of  the  request  by  telegram.  In 
addition,  the  proposed  regulatory- 
amendments  require  the  party 
requesting  a  hearing  to  send  a  copy  of 
the  request  to  the  opposing  partv  and 
the  Administrator  by  "facsimile'(fax), 
telegram,  hand  delivery',  or  next-day 
delivery  service".  Id.  Many  other 
changes  to  Part  24  are  also' made  in  the 
March  16.  1994  Notice  of  proposed 
rulemaking.  As  a  temporary  measure, 
the  instant  interim  final  rule 
incorporates  the  proposed  changes  to 
section  24.4  that  provide  for  alternatives 
to  filing  by  telegram  and  that  require 
same  day  notice  of  the  request  to  the 
opposing  party  and  the  Administrat9r. 

Publication  as  Interim  Final  Rule 

These  amendments  are  being  issued 
as  interim  final  rules  because  thev  are 
rules  of  agency  procedure  and  practice 
for  which  notice  and  comment  is  not 
required,  see  5  U.S.C.  553(b)(.-\). 


Proredural  Matters 

This  is  not  a  significant  regulatorv 
action  as  defined  by  Executive  Order 
12866.  The  Agency  Head  has  certified 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq."). 
The  rule  does  not  contain  any 
information  collection  or  recordkeeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 


List  of  Subjects 

20  CFR  Part  655 

Administrative  practice  and 
procedure.  Aliens.  Employment. 
Migrant  labor. 

29  CFR  Part  18 

Administrative  practice  and 
procedure. 

29  CFR  Part  24 

Employment,  Environmental 
protection. 

Accordingly,  Part  655  of  Title  20,  and 
Part  18  and  Part  24  of  Title  29  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

TITLE  20— EMPLOYEES'  BENEFITS 

PART  65S— TEMPORARY 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  Part  655 
continues  to  read: 

Authority:  Section  655.0  issued  under  8 
U.S.C.  nm(a)(15)(H)(i)  and  (ii).  1182(m)  and 
(n).  1184.  1188,  and  1288(c);  29  L'.S.C.  49  et 
seq.:  3(c)(1).  Pub.  L.  101-238.  103  Stat.  2099, 
2103  (8  U.S.C.  1182  note);  sec  221(a).  Pub 
L.  101-649.  104  Stat.  4978.  5027  (8  U.S.C. 
1184  note);  and  8  CFR  214  2(h)(4)(i). 

Section  665.00  issued  under  8  U.S.C. 
1101(a)(15)(h)(ii).  1184.  and  1188;  29  U.S.C. 
49  et  seq.:  and  8  CFR  214.2(h](4)(i) 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a)(15)(H!(ii)(b)  and  1184;  29  U.S.C.  49  el 
se(j.and8CFR214.2(h)(4)[i). 

Subpart  B  issued  under  8  US  C. 
1101(a)(15)(H)(ii)(a).  1184.  and  1188;  and  29 
use.  49  H  spq. 

Subparts  D  and  E  is'iued  under  8  U  S  C 
n01(a)(15)(Fii(i)(a).  n82(m)  and  1184.  29 
U.S.C.  49  ef  .seq  .  and  sec.  3(c)(1).  Pub  L 
101-238.  103  Stat.  2099,  2103  (8  U.SC.  1182 
note). 

Subparts  F  and  G  issued  under  8  US  C 
nH4  and  1288t( ).  and  29  U  S.C  41  ft  srq 

Subparts  H  and  I  issued  under  8  U  S.C. 
n01(.il(l,i)(Hi(i((b).  1182(r,).  and  1184;  and 
29  I    S  C.  49  f-f  .s^(j 

.'iubparts  I  and  K  issued  undi-r  29  U  .S.C.  49 
ft  s'-q  :  and  st>(    221(a;   Pub.  L   l(n-'>49.  104 
Stat.  4978.  5027  (8  U  S  C   1184  note) 

2.  In  ^655  104.  paragraph  (r){3)  is 
revised  to  read  as  follows: 

§  655.104    Determinations  based  on 
acceptability  of  H-2A  applications. 
•         «         •         »         « 

(<;)  *  *  * 

(3)  Offer  the  applicant  an  opportunity 
to  request  an  expedited  administrative' 
revieAv  of  or  a  de  novo  administrative 
hearing  before  an  administrative  law 
judge  of  the  nonacceptance;  the  notice 
shall  state  that  in  order  to  obtain  such 
a  review  or  hearing,  the  emplover, 
within  seven  calendar  days  of  the  date 
of  the  notice,  shall  file  bv  facsimile 
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(fax),  telegram,  or  other  means  normally 
assuring  next  day  delivery  a  written 
request  to  the  Chief  Administrative  Law 
Judge  of  the  Department  of  Labor  (giving 
the  address)  and  simultaneously  serve  a 
eopy  on  the  RA;  the  notice  shall  also 
state  that  the  employer  may  submit  any 
legal  arguments  which  the  employer 
believes  will  rebut  the  basis  of  the  RA's 
action;  and 
»        *        »        »        * 

3.  Section  655.112  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(2)  to 
read  as  follows: 

S  655.1 12   Admlnistraave  review  and  <te 
novo  hearing  befof*  an  admMatraUve  law 
Judge. 

(a)  •  •  • 

(2)  Decision.  Within  five  woricing  days 
after  receipt  of  the  case  file  the 
administrative  law  judge  shall,  on  the 
basis  of  the  written  record  and  after  due 
consideration  of  any  written 
submissions  submitted  from  the  parties 
involved  or  amici  curiae,  either  affirm, 
reverse,  or  modify  the  RA's  denial  by 
written  decision.  The  decision  of  the 
administrative  law  judge  shall  specify 
the  reasons  for  the  action  taken  and 
shall  be  immediately  provided  to  the 
employer.  RA.  the  Director,  and  INS  by 
means  normally  assuring  next-day 
dehvery.  The  administrative  law  judge's 
decision  shall  be  the  final  decision  of 
the  Secretary  and  no  further  review 
shall  be  given  to  the  temporary  alien 
agricultural  labor  certification 
application  or  the  temporary  alien 
agricultural  labor  certification 
determination  by  any  DOL  official. 

(b)*  •  • 

(2)  Decision.  After  a  de  novo  hearing, 
the  administrative  law  judge  shall  either 
affirm,  reverse,  or  modify  the  RA's 
determination,  and  the  administrative 
law  judge's  decision  shall  be  provided 
immediately  to  the  employer,  RA, 
Director,  and  INS  by  means  normally 
assuring  next-day  delivery.  The 
administrative  law  judge's  decision 
shall  be  the  final  decision  of  the 
Secretary,  and  no  further  review  shall  be 
given  to  the  temporary  alien  agricultural 
labor  certification  application  or  the 
temporary  alien  agricultural  labor 
certification  determination  by  any  DOL 
official. 

4.  In  §655.204,  par.jgmph  (d)(2)  is 
revised  to  read  as  follows: 

S  S55. 204    Detemiinations  based  on 
temporary  labor  certification  applications. 

•         •         •         •         » 

(d)  •  ♦  • 

(2)  Offer  the  employer  an  opportunity 
to  request  an  expedited  administrative- 
judicial  review  of  the  denial  by  a 
I>eijartment  of  Labor  (DOL)  Hearing 


Officer.  The  notice  shall  state  that  in 
order  to  obtain  such  a  review,  the 
employer  must,  within  five  calendar 
days  of  the  date  of  the  notice,  file  by 
facsimile  (fax),  telegram,  or  other  means 
normally  assuring  next  day  delivery  a 
written  request  for  such  a  review  to  the 
Chief  Administrative  Law  Judge  of  the 
Department  of  Labor  (giving  the 
address)  and  simultaneously  serve  a 
copy  on  the  Regional  Administrator. 
The  notice  shall  also  state  that  the 
employer's  request  for  review  should 
contain  any  legal  arguments  which  the 
employer  believes  will  rebut  the  basis  of 
the  RA's  denial  of  certification;  and 

•  •        •        »        • 

5.  In  §655.206,  paragraph  (c)  is 
revised  to  read  as  follows: 

§655.J0e    Detormlnetlone  of  U.S.  wortter 
avaUatMUty  and  adverse  effect  on  U.S. 
workeis. 

•  ♦        »        *        * 

(c)  If  the  RA  denies  the  temporary 
labor  certification  in  whole  or  part,  the 
RA  shell  notify  the  employer  in  writing 
by  means  normally  assuring  next-day 
dehvery.  The  notice  shall  contain  all  of 
the  statements  required  in  §  655.204(d). 
If  a  timely  request  is  made  for  an 
administrative-judicial  review  by  a  DOL 
Hearing  Officer,  the  procedures  of 
§  655.212  shall  be  followed. 

•  *        •        •        • 

6.  Section  655.212  is  revised  to  read 
as  follows: 

§655.212    Administrative-Judicial  reviews. 

(a)  Whenever  an  employer  has 
requested  an  administrative-judicial 
review  of  a  denial  of  an  appHcation  or 
a  petition  in  accordance  with 

§§  655.204(d),  655.205(d),  655.206(c),  or 
655.211,  the  Chief  Administrative  Law 
Judge  shall  immediately  assign  a 
Hearing  Officer  to  review  the  record  for 
legal  sufficiency,  and  the  Regional 
Administrator  shall  send  a  certified 
copy  of  the  case  file  to  the  Chief 
Administrative  Law  Judge  by  means 
normally  assuring  next  day  delivery. 
The  Hearing  Officer  shall  not  have 
authority  to  remand  the  case  and  shall 
not  reoeive  additional  evidence.  Any 
counttaT/ailing  evidence  advanced  after 
decision  by  the  Regional  Administrator 
shall  be  subject  to  provisions  of  8  CFR 
2!4.2(h){3)(i). 

(b)  The  Hearing  Officer,  within  five 
working  days  after  receipt  of  the  case 
file  shall,  on  the  basis  of  the  written 
record  and  due  consideration  of  any 
written  memorandums  of  law 
submitted,  either  affirm,  reverse  or 
modify  the  RA's  denial  by  written 
decision.  The  decision  of  the  Hearing 
Officer  shall  specify  the  reasons  for  the 
action  taken  and  shall  be  immediately 


provided  to  the  employer,  RA, 
Administrator,  and  INS  by  means 
normally  assuring  next-day  delivery. 
The  Hearing  Officer'? decision  shall  be 
the  final  decision  of  the  Department  of 
Labor  and  no  further  review  shall  be 
given  to  the  temporary  labor 
certification  determination  by  any 
Department  of  Labor  official. 

TITLE  29-LABOR 

PART  18-RULES  OF  PRACTICE  AND 
PROCEDURE  FOR  ADMINISTRATIVE 
HEARINGS  BEFORE  THE  OFFICE  OF 
ADMINISTRATIVE  LAW  JUDGES 

7.  The  authority  citation  for  Part  18 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  5  U.S.C  551-553; 
5  U.S.C.  581;  E.O.  12778;  57  Fed.  Reg.  7292. 

8.  Section  16.3  amended  by  revising 
paragraph  (b)  and  adding  paragraphs  (0 
and  (g)  to  read  as  follows: 

§  18.3    Service  and  filing  of  documents. 

*  *        »        *        • 

(b)  By  parties.  All  documents  shall  be 
filed  with  the  Office  of  Administrative 
Law  Judges,  except  that  notices  of 
deposition,  depositions,  interrogatories, 
requests  for  documents,  requests  for 
admissions,  and  answers  and  responses 
thereto,  shall  not  be  so  filed  unless  the 
presiding  judge  so  orders,  the  document 
is  being  offered  into  evidence,  the 
document  is  submitted  in  support  of  a 
nfotion  or  a  response  to  a  motion,  filing 
is  required  by  a  specialized  rule,  or 
there  is  some  other  compelling  reason 
for  its  submission.  Service  of  all 
documents  shall  be  made  upon  all 
parties,  and  When  a  party  is  represented 
by  an  attorney  or  other  representative, 
ser\'ice  also  shall  be  made  upon  the 
attorney  or  representative.  Service  of 
any  document  upon  any  party  may  be 
made  by  personal  dehvery  or  by  mailing 
a  copy  to  the  last  known  address.  The 
person  serving  the  document  shall 
certify  to  the  maimer  and  date  of 
service. 

*  *         »         •         • 

(0  Filing  and  service  by  facsimile. 

(1)  Filing  by  a  party;  when  permitted. 
Filings  by  a  party  may  be  made  by 
facsimile  (fax)  when  explicitly 
permitted  by  statute  or  regulation,  or 
when  directed  or  permitted  by  the 
administrative  law  judge  assigned  to  the 
case.  If  prior  permission  to  file  by 
facsimile  cannot  be  obtained  because 
the  presiding  administrative  law  judge 
is  not  available,  a  party  may  file  by 
facsimile  and  attach  a  statement  of  the 
circumstances  requiring  that  the 
document  be  filed  by  facsimile  rather 
than  by  regular  mail.  That  statement 
does  not  ensure  that  the  fifing  will  be 


Federal  Register  /  Vol.  59,  No.  156  /  Monday.  August  15.  1994  /  Rules  and  Regulations       41877 


accepted,  but  will  be  considered  by  the 
presiding  judge  in  determining  whether 
the  facsimile  will  be  accepted  nunc  pro 
func  as  a  filing. 

(2)  Service  By  facsimile;  when 
permitted.  Service  upon  a  party  by 
another  party  or  by  the  administrative 
law  judge  may  be  made  by  facsimile 
(fax)  when  explicitly  prerrnitted  by 
statute  or  regulation,  or  when  the 
receiving  party  consents  to  ser\-ice  bv 
facsimile. 

(3)  Sen'ice  sheet  and  proof  of  service 
Docments  filed  or  served  by  facsimile 
(fax)  shall  include  a  service  sheet  which 
states  the  means  by  which  filing  and/or 
service  was  made.  A  facsimile 
transmission  report  generated  by  the 
sender's  facsimile  equipment  and  whit  h 
indicates  that  the  transmission  was 
successful  shall  be  presumed  adequate 
proof  of  filing  or  service. 

(4)  Cover  sheet.  Filings  or  service  by 
facsimile  (fax)  shall  include  a  cover 
sheet  that  identifies  the  sender,  the  total 
number  of  pages  transmitted,  and  the 
caption  and  docket  number  of  the  case, 
if  known. 

(5)  Originals.  Documents  filed  or 
served  by  facsimile  (fax)  shall  be 
presumed  to  be  accurate  reproductions 
of  the  original  document  until  proven 
otherwise.  The  party  preferring  the 
document  shall  retain  the  original  in  the 
event  of  a  dispute  over  authenticity  or 
the  accuracy  of  the  transmission.  The 
original  document  need  not  be 
submitted  unless  so  ordered  by  the 
presiding  judge,  or  unless  an  original 
signature  is  required  by  statute  or 
regulation.  If  an  original  signature  is 
required  to  be  filed,  the  date  of  the 
facsimile  transmission  shall  govern  the 
effective  date  of  the  filing  provided  that 
the  document  containing  the  original 
signature  is  filed  within  ten  calendar 
days  of  the  facsimile  transmission. 

(6)  Length  of  document.  Documents 
filed  by  facsimile  (fax)  should  not 
exceed  12  pages  including  the  cover 
sheet,  the  service  sheet  and  all 
accompanying  exhibits  or  appendices, 
except  that  this  page  limitation  may  be 
exceeded  if  prior  permission  is  granted 
by  the  presiding  judge  or  if  the 
document's  lenglii  cannot  be  conformed 
because  of  statutory-or  regulatory 
requirements. 

(7)  Hours  for  filing  by  facsimile. 
Filings  by  facsimile  (fax)  should 
normally  be  made  between  8:00  am  and 
5:00  pm.  local  time  at  the  receiving 
location. 

(g)  Filing  and  sen'ice  by  courier 
service.  Documents  transmitted  by 
courier  service  shall  be  deemed 
transmitted  by  regular  mail  in 
proceedings  before  the  Office  of 
Administrative  Law  Judges. 


9.  Section  18.4  is  amended  bv  adding 
paragraph  (d)  to  read  as  follows; 

§  18.4    Time  computations. 

«         «         »         •         • 

(tl)  Filing  cr  sprvice  by  fjcsimilt-. 
Filing  or  service  by  facs:n:ile  (fax)  is 
effective  upon  receipt  of  the  entire 
document  by  the  receivLig  facsimilf 
machine.  For  purposes  of  filings  by 
fdcbiniiie  the  time  printed  on  the 
transmission  by  the  facsimile  equipment 
constitutes  the  date  stamp  of  the  Chief 
Docket  Clerk. 

10  Section  IB. 18  is  amended  by 
revising  paragraph  (a)  as  follows; 

§  18.18    Wnttc-  interrogatories  to  parties. 

(a)  Any  p-iity  may  serve  upon  any 
other  party  v.TJtten  interrogatories  to  be 
answered  in  writing  by  the  party  served, 
or  if  the  party  served  is  a  public  or 
private  corporation  or  a  partnership  or 
association  or  governmental  agency,  by 
any  authorized  officer  or  agent,  who 
shall  furnish  such  information  as  is 
available  to  the  party.  A  copy  of  the 
interrogatories,  answers,  and  all  related 
pleadings  shall  be  served  on  all  parties 
to  the  proceeding.  Copies  of 
interrogatories  and  responses  thereto 
shall  not  be  filed  with  the  Office  of 
Administrative  Law  Judges  unless  the 
presiding  judge  so  orders,  the  document 
is  being  offered  into  evidence,  the 
document  is  submitted  in  support  of  a 
motion  or  a  response  to  a  motion,  filing 
is  required  by  a  specialized  rule,  or 
there  is  some  other  compelling  reason 
for  its  submission. 

*  •        •         •        • 

11.  Section  18.19  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§18.19    Production  of  documents  and 
other  evidence:  entry  upon  land  for 
inspection  and  other  purposes;  and 
physical  and  mental  examination. 

*  •         •         •         • 

(f)  A  copy  of  each  request  for 
production  and  each  written  response 
shall  be  ser\-ed  on  all  parties,  but  shall 
not  be  filed  with  the  Office  of 
Administrative  Law  Judges  unless  the 
presiding  judge  so  orders,  the  document 
is  being  offered  into  evidence,  the 
document  is  submitted  in  support  of  a 
motion  or  a  response  to  a  motion,  filing 
is  required  by  a  speciaUzed  rule,  or 
there  is  some  other  compelling  reason 
for  its  submission. 

12.  Section  18.20  is  amended  by 
revising  paragraph  (g)  to  read  as  follows; 

§  18.20    Admissions. 

*  »        •        •        • 

(g)  A  copy  of  each  request  for 
admission  amd  each  written  response 
shall  be  served  on  all  parties,  but  shall 
not  be  filed  with  the  Office  of 


Administrative  Law  Judges  unless  the 
presiding  judge  so  orders,  the  document 
is  being  offered  into  pvidf>ncp,  tb^. 
document  is  submitted  in  support  of  a 
motion  or  a  response  tu  a  motion,  filing 
is  .-equired  by  a  specialized  rule,  or 
there  is  some  other  compelling  reaso:i 
fur  its  submission. 

13.  Section  1«.22  is  a.iiendt.d  by 
revising  paragraph  f( )  to  read  as  folloivs: 

§  18.22    Depositions. 
•        »        •         ♦        , 

(c)  .\oticp.  Notice  .shall  be  oiven  for 
the  taking  of  a  deposition,  which  snail 
not  be  less  than  five  (5)  days  wnttt.'n 
notice  when  the  deposition  is  t,.  he 
taken  within  the  continental  I  :.  '.-d 
States  and  not  less  than  twentv  lio) 
davs  written  notice  when  the  deposition 
is  to  be  taken  elsewhei-e.  A  copyof  the 
Notice  shall  not  be  filed  with  the  Office 
of  Administrative  Law  Judges  unless  the 
presiding  judge  so  orders,  the  document 
is  being  offered  into  evidence,  the 
document  is  submitted  in  support  of  a 
motion  or  a  response  to  a  motion,  filing 
is  required  by  a  specialized  rule,  or 
there  is  some  other  compelling  reason 
for  its  submission. 


PART  24— PROCEDURES  FOR  THE 
HANDLING  OF  DISCRIMINATION 
COMPLAINTS  UNDER  FEDERAL 
EMPLOYEE  PROTECTION  STATUTES 

14.  The-authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authorit>-:  42  U  S  C.  300|-9(i).  3.1  US  C 
1367;  15  U.S.C.  2622:  42  U  S  C  6971;  42 
U.S.C.  7622.42  U.S.e.  5851. 

15.  Section  24.4  is  am.ended  by 
revising  paragraph  (d)(2)  (i),  (ii)."(d)(3) 
(i)  and  (ii)  to  read  as  follows: 

§24.4    Investigations. 
*         •         •         •         . 

(d)  *    •    * 

(2)*    *    • 

(i)  If  on  the  basis  of  the  investigation 
the  Administrator  determines  that  the 
complaint  is  without  merit,  the  notice  of 
determination  shall  include,  or  be 
accompanied  by  notice  to  the 
complainant  that  the  notice  of 
determination  shall  become  the  final 
order  of  the  Secretary  denying  the 
complaint  unless  within  five  calendar 
days  of  its  receipt  the  complainant  files 
with  the  Chief  Administrative  Law 
Judge  by  facsimile  (fax),  telegram,  hand 
delivery,  or  next-day  delivery  service,  a 
request  for  a  hearing  on  the  complaint. 
The  notice  shall  give  the  address  and 
the  facsimile  number  of  the  Chief 
Administrative  Law  Judge. 

(ii)  Copies  of  any  request  for  a  hearinc; 
shall  be  served  by  the  complainant  on 
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the  respondent  (employer)  and  on  the 
Administrator  on  the  same  day  that  the 
hearing  is  requested  by  facsimile  (fax). 
telegram,  hand  dehvery,  or  next-day 
delivery  service, 

M3)  *  *  • 

(i)  If  on  the  basts  of  the  investigation 
the  Administrator  determines  that  the 
alleged  violation  has  occurred,  the 
notice  of  determination  shall  include  an 
appropriate  order  to  abate  the  violation, 
and  notice  to  the  respondent  that  the 
order  shall  become  the  final  order  of  the 


Secretary  unless  within  five  calendar 
days  of  its  receipt  the  respondent  files 
with  the  Chief  Administrative  Law 
Judge  by  facsimile  (fax),  telegram,  hand 
delivery,  or  next-day  delivery  service,  a 
request  for  a  hearing.  An  order  issued 
pursuant  to  this  paragraph  (d)(3)(i)  shall 
be  in  accordance  with  the  relevant 
provisions  of  the  statute  violated.  The 
notice  shall  give  the  address  and 
facsimile  number  of  the  Chief 
Administrative  Law  Judge. 


994 


(ii)  Copies  of  any  request  for  a  hearing 
shall  be  sent  by  the  respondent  to  the 
complainant  and  to  the  Administrator 
on  the  same  day  that  the  hearing  is 
requested  by  facsimile  (fax),  telegram, 
hand  delivery,  or  next-day  delivery 
service. 

Signed  at  Washington.  D.C.  this  8th  duv  of 
August  1994. 

Robert  Reich, 

Secretary  of  Labor. 

|FR  Doc.  94-19703  Filed  8-12-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  364,  365,  366,  and  367 
RIN  1820-AB18 

Independent  Living  Services  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  issues  new 
regulations  and  amends  existing 
regulations  governing  the  State 
Independent  Living  Services  (SILS). 
Centers  for  Independent  Living  (CIL). 
and  Independent  Living  Services  for 
Older  Individuals  Who  Are  Blind  (GIB) 
programs.  These  regulations  are  needed 
to  implement  Chapters  1  and  2  of  Title 
VII  of  the  Rehabilitation  Act  of  1973 
(Act),  as  amended. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Nelson.  U.S.  Department  of  Education, 
400  Maryland  Avenue,  S.W.,  Room 
3326,  Mary  E.  Switzer  Building, 
Washington,  D.C.  20202-2741. 
Telephone  or  TDD:  (202)  205-9362. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  add  a  new  Part  364  and 
revise  Parts  365.  366,  and  367  of  the 
regulations  governing  the  SILS.  CIL.  and 
OIB  programs.  The  Secretary  wili  issue 
final  regulations  on  Subpart  G  of  Port 
366  in  a  separate  notice  in  the  Federal 
Register. 

The  SILS.  CIL.  and  OIB  programs  are 
an  important  part  of  the  National 
Education  Goals.  These  programs 
support  the  National  Education  Goal 
that,  by  the  year  2000,  everv'  adult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

On  May  12.  1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (59  FR  24814)  proposing  to 
issue  new  regulations  and  to  amend 
existing  regulations  for  the  SILS,  CIL, 
and  OIB  programs.  The  major  issues 
related  to  these  programs  were 
discussed  in  the  preamble  to  the  NPRM. 

In  general,  the  commenters  agreed 
with  the  NPRM.  However,  in  response 
to  public  comments,  there  are  some 
changes  between  the  NPRM  and  the 


final  regulations.  The  final  regulations 
clarify  the  joint  responsibility  for  the 
development  of  the  State  plan  for  IL; 
clarify  that  a  State  may  submit  only  one 
State  plan  for  IL;  require  a  service 
provider  to  review  a  determinationthat 
an  applicant  is  ineligible  for  IL  services 
whenever  the  service  provider 
determines  that  the  applicant's  status 
has  materially  changed;  add  as  a 
.selection  criterion  the  extent  to  which 
consumers  are  involved  in  developing  a 
center's  application  for  a  grant;  and 
strengthen  a  consumer's  control  over  the 
release  of  personal  information  bv  a  - 
service  provider. 

The  final  regulations  also  clarif\-  that 
an  existing  center  that  applies  for  a 
grant  as  a  new  center  by  establishing  a 
separate  center  at  a  new  location  does 
not  need  to  establish  a  separate 
governing  board  for  that  new  center;  and 
impose  a  deadline  of  90  d;us  after  the 
end  of  the  fiscal  year  for  submitting  the 
annual  performance  report  required  for 
continuation  funding. 

Analysis  of  Comments  and  Changes 

In  re6pon.se  to  the  Secretary's 
invitation  in  the  NPRM,  40  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows.  General  comments  are 
discussed  first,  followed  by  comments 
on  specific  sections  of  the  regulations. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
add.'-essed. 

General  Comments  "  • 

Comments:  One  cummenfer  suggested 
that  the  30-day  comment  period  on  the 
NPR.M  be  extended. 

D;'.scu.ssjon;Tho  Secretary  considered 
a  30-day  comment  period  necessary 
because  a  longer  comment  period  would 
not  have  left  enough  time  to  make 
CDinpptitive  awards  for  new  centers  for 
in(i(-p(>ndent  living  (centers)  under  the 
CIL  program  for  fiscal  year  (FY)  1994. 
The  Secretary  also  considered  a  30-day 
(omnitsit  period  adequate  because  of 
tlie  extensive  opportunity  for  input  and 
comment  that  was  afforded  to  the  public 
prior  to  publishing  the  NI'R.M. 

Changes:  None. 

Comments:  Two  commenters  agreed 
and  two  commenters  disagreed  with 
changing  the  term  "severe"  to 
"significant."  Several  commenters 
approved  of  the  regulations  as  written, 
without  specifically  addressing  the 
change  in  terms.  The  remainder  of  the 
commenters  did  not  address  this  issue, 
although  they  did  address  other  issues. 


Discussion:  The  Secretary  publishetl  a 
notice  of  proposed  rulemaking  on  the 
nomenclature  change  from  "severe"  to 
"significant"  on  October  27, 1993  (58 
FR  57938).  In  its  response  to  that 
nomenclature  NPRM.  the  independent 
living  (IL)  community  e.<pressed 
support  for  the  change.  Therefore,  the 
Secretary  does  not  believe  a  change  is 
necessary. 

C/ia/iges;  None. 

Part  364 
Definitions  (§364.4) 

Comments:  One  commenter  was 
concerned  that  the  proposed  definition 
of  "advocacy"  may  be  interpreted  to 
mean  that  only  an  attorney  may  be  an 
advocate  or  representative  for  a 
consumer.  Another  commenter 
suggested  a  broader  definition  of 
"advocacy"  that  takes  into  account 
different  "levels  of  advocacy." 

Discussion:  The  definition  of 
"advocacy"  in  these  regulations  does 
not  require  an  advocate  to  be  an 
attorney  except  in  those  situations 
where  State  law  or  the  rules  of  an 
agency  require  that  an  advocate 
representing  another  individual  be  an 
attorney.  In  addition,  the  definition  of 
"advocacy "^  includes  "individual 
advocacy,"  "systernic  advocacy,"  and 
"self  advocacy,"  which  the  Secretary 
believes  are  sufficient  to  encompass  all 
situations. 

Changes:  None. 

Comments:  Commenters  suggested 
that  the  proposed  definition  of 
"attendant  care"  be  revised  to  allow  this 
service  to  be  provided  on  the  job  and  in 
the  community,  as  well  as  at  home. 

Discussion:  The  Secretary  believes 
that  the  definition  of  "attendant  care" 
provides  adequate  flexibility  to  allow  . 
attendant  care  in  a  variet}-  of  situations. 

Changes:  None. 

Comments:  Commenters  questioned 
why  the  words  "cognitive"  and 
"sensory"  do  not  appear  in  the 
proposed  definition  of  "significant 
disability."  Another  commenter 
suggested  deleting  the  words 
"cognitive"  and  "sensory"  from  the 
proposed  definition  of  an  '"individual 
with  a  disability"  to  make  this 
definition  consistent  with  the 
Americans  with  Disabilities  Act  and 
section  504  of  the  Act. 

Discussion:  The  Secretary  agrees  that 
the  definitions  of  "individual  with  a 
disability,"  "individual  with  a 
significant  disability,"  and  "significant 
disability"  should  be  consistent  with 
each  other  and  also  that  these 
definitions  should  be  consistent  with 
the  definitions  in  the  Act.  The  Secretary 
b(!lieves  that  the  concepts  of  "physical  " 


Federal  Register  /  Vol.  59.  No.  156  /  Monday.  August  15,  1994  /  Rules  and  Regulations       41881 


and  "mental"  impairments  in  the 
statutory  definitions  include  the 
concepts  of  "sensory"  and  "cognitive" 
impairments,  respectively.  Therefore, 
inclusion  of  the  terms  is  not 
inconsistent. 

Changes:  The  Secretary  has  added  the 
words  "cognitive"  and  "sensory"  to  the 
definitions  of  "individual  with  a 
significant  disability"  and  "significant 
disability"  in  the  final  regulations. 

Comments:  One  commenter  suggested 
revising  the  definition  of 
"nonresidential"  to  allow  centers  to 
own  and  operate  rental  housing  that  is 
available  to  the  general  public  if  the 
center  has  received  a  residential  facility 
as  a  bequest  or  trust  intended  primarily 
to  enable  the  center  to  benefit  from  the 
income  of  the  property. 

Discussion:  The  definition  of  "center 
for  independent  living"  in  section 
702(1)  of  the  Act  and  the  definition  of 
"eligible  agency"  in  section  726  of  the 
Act  both  include  the  term 
"nonresidential."  Congress  clearly 
intended  centers  and  eligible  agencies 
that  receive  funds  under  Chapter  1  of 
Title  VII  of  the  Act  to  be 
"nonresidential."  The  Secretary  believes 
that  the  definition  of  "nonresidential" 
in  the  final  regulations  accurately 
reflects  the  intent  of  Congress.  This 
definition  prohibits  a  center  from 
receiving  funds  under  Title  VII  of  the 
Act  if  the  center  operates  or  manages 
housing  or  shelter  for  individuals  with 
significant  disabilities  as  an  IL  service 
on  either  a  temporary  or  long-term  basis, 
unless  the  housing  or  shelter  is 
incidental  to  the  overall  operation  of  the 
center,  necessary  so  that  the  individual 
may  receive  an  IL  service,  and  limited 
to  a  period  not  to  exceed  eight  weeks 
during  any  six-month  period.  Therefore, 
a  center  may  not  operate  or  manage  a 
residential  facility  in  a  manner  that  is 
inconsistent  with  this  definition. 

Changes:  None. 

Allowable  Costs  (§  364.5) 

Comments:  Commenters  objected  to 
the  limitation  in  proposed  §  364.5  on 
reallocating  expenditures  after  the 
initiation  of  an  audit  or  compliance 
review.  These  commenters  considered 
this  limitation  punitive  and  contrary  to 
ordinary  accounting  procedures. 

Discussion:  The  Secretary  does  not 
intend  to  require  accounting  practices 
that  are  not  widely  practiced  and 
acceptable.  In  addition,  the  Secretary 
has  decided  that  the  policy  on  offsetting 
costs  that  have  been  disallowed  as  a 
result  of  an  audit  or  a  monitoring  review 
should  be  uniform  for  all  U.S. 
Department  of  Education  (Department) 
programs.  No  rationale  exists  for 


treating  IL  programs  differently  from 
other  Department  programs. 

Changes:  The  Secretary  has  deleted 
proposed  §364.5. 

Program  Income  (§  364.5) 

Comments:  Commenters  questioned 
whether  funds  raised  by  centers 
pursuant  to  their  statutory  obligation  to 
develop  funding  resources  other  than 
Chapter  1  of  Title  VII  of  the  Act  are 
program  income. 

Discussion:  The  definition  of  program 
income  in  §  364.5  includes  gross  income 
received  by  a  grantee  under  Title  VII  of 
the  Act  that  is  directly  generated  by  an 
activity  supported  under  34  CFR  Parts 
365,  366,  or  367.  The  Secretary  does  not 
believe  any  adequate  reason  exists  to 
exempt  funds  raised  by  centers  pursuant 
to  their  statutory  obligation  to  develop 
funding  resources  other  than  Chapter  1 
of  Title  VII  of  the  Act  from  this 
definition. 

Changes:  The  Secretary  has  deleted 
proposed  §  364.6(c)  to  clarify  that  the 
carryover  provision  in  section  19(a)(2) 
of  the  Act  applies  to  program  income 
received  under  the  IL  programs. 

Obligation  of  Federal  Funds  and 
Program  Income  (§  364.6) 

Comments:  Commenters  suggested 
that  the  resource  development 
requirement  in  evaluation  standard  7  in 
section  725(b)(7)  of  the  Act  should  be 
interpreted  to  permit  centers  to 
accumulate  funds  over  several  years  to 
create,  among  other  long-term  financial 
instruments,  endowments  and  reserves. 

Discussion:  Pursuant  to  §  364.6, 
which  implements  section  19(a)(2)  of 
the  Act,  any  program  income  received 
by  a  center  that  is  not  obligated  and 
expended  prior  to  the  beginning  of  the 
fiscal  year  succeeding  the  fiscal  year  in 
which  these  funds  were  received 
remains  available  for  obligation  and 
expenditure  by  the  center  during  the 
succeeding  fiscal  year.  Therefore, 
program  income,  which  includes  funds 
received  by  a  center  through  fundraising 
activities  carried  out  with  Title  VII 
funds,  may  be  available  for  obligation 
and  expenditure  for  a  maximum  of 
almost  two  years  after  it  is  received. 

The  Secretary  agrees  that  centers 
should  be  allowed  to  use  program 
income  to  establish  or  augment 
endowments  and  other  similar  financial 
instruments  if  the  principal  and  income 
generated  from  the  endowment  and 
other  similar  financial  instrimients  are 
used  solely  to  carry  out  the  purposes  of 
the  CIL  program  authorized  under  Part 
C  of  Chapter  1  of  Title  VII  of  the  Act. 
However,  any  program  income  received, 
by  a  center  must  be  obligated  and 
expended  in  accordance  with  §  364.6(b). 


The  Secretary  recognizes  that  the 
lotice  inviting  applications  for  new 
awards  (application  notice)  published  in 
the  Federal  Register  on  July  6,  1994  (59 
FR  34597)  indicated  that  the  Secretary 
anticipated  revising  proposed  §§  364,5 
and  364.6.  However,  because  nothing  in 
the  proposed  regulations  prohibited 
centers  from  establishing  or  augmenting 
endowTnents  or  other  similar 
instruments,  the  Secretar\'  has  decided 
that  §§  364.5  and  364.6  do  not  need  to 
be  revised  for  this  purpose.  This  action 
does  not  affect  the  competition  for  new 
awards  under  the  CIL  program.  • 

Changes:  None. 

Approval  of  State  Plans  (§  364  12) 

Comments:  Commenters  expressed 
concern  that  paragraphs  (c),  (d),  and  (e) 
of  proposed  §  364.12  refer  onlv  to  the 
designated  State  unit  (DSU)  or  the  State 
and  do  not  properly  reflect  the  role  of 
the  Statewide  Independent  Living 
Council  (SILC)  in  the  development  of 
the  State  plan.  Similar  concerns  were 
expressed  with  respect  to  various 
provisions  in  proposed  §§  364.13  and 
364.20. 

Discussion:  The  Secretary  has 
reviewed  §§  364.12,  364.13'.  and  364.20 
of  the  proposed  regulations  to  ensure 
that  the  final  regulations  refect  the 
appropriate  role  of  the  SILC 

Changes:  The  Secretar)'  has  added 
language  to  §§  364.12(c],  364.13(c)  and 
364.20  (e).  (g),  (h).  and  (i)  of  the  final 
regulations  to  clarifv'  the  SILC's  role  in 
the  development  of  the  State  plan. 

Withholding,  Reduction,  Limitation,  or 
Termination  (§364.13) 

Comments:  One  commenter  found  the 
references  to  the  "Department's  final 
decision"  in  proposed  §  364.13(h)  and 
to  the  "Secretary's  final  decision"  in 
proposed  §  364.13(i)  inconsistent  and 
confusing. 

Discussion:  The  references  to  the  final 
decisions  of  the  Department  and  the 
Secretary  in  §  364.13  (h)  and  (i)  of  these 
regulations  are  consistent  with  34  CFR 
81.44,  which  applies  to  all  Department 
programs.  The  Secretary  finds  no  reason 
to  change  these  references  for  the  IL 
programs. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  proposed  §  364.13(f)  be  revised  to 
allow  the  SILC  to  seek  review  of  an 
administrative  law  judge's  initial 
decision. 

Discussion:  Only  a  recipient  of  grant 
funds  that  receives  a  WTitten  notice  of  a 
disallowance  decision  may  appeal  the 
Department's  attempt  to  recover  grant 
funds.  Pursuant  to  34  CFR  81.7.  a  non- 
party (i.e,  a  non-recipient)  may  apply  to 
participate  in  a  recovery  of  funds 
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proceeding  undor  34  CFR  Part  81. 
Section  364.13(f)  is  consistent  with  34 
CFR  Part  81. 

Changes:  None. 

Comments:  One  commenter  asked 
whether  the  reference  to  "Slate"  in 
proposed  §  364.13(j)  means  the  DSU.  the 
SILC.  or  both.  Discussion:  The  reference 
to  "State  '  in  §364.t3(i)  means  only  the 
DSU. 

Changes:  None. 

State  Plan  Requirements  (§  364.20) 

Comments:  Two  commenters  objected 
to  the  prohibition  against  separate  State 
plans  in  those  States  in  which  one  State 
agency  is  responsible  for  providing 
vocational  rehabilitation  (VR)  services 
to  the  general  population  and  a  separate 
agency  is  responsible  for  providing  VR 
services  to  individuals  who  are  blind. 
One  commenter  suggested  that  the 
definitions  in  the  Act  and  the  long- 
established  policy  of  the  Rehabihtation 
Services  Administration  allow  a 
separate  State  plan  for  providing  VR 
services  to  individuals  who  are  blind. 
Other  commenters  noted  that,  although 
the  preamble  to  the  proposed 
regulations  indicates  that  only  a  single 
State  plan  is  permitted  under  Title  VII 
(even  in  States  with  an  agency  that 
provides  VR  services  to  individuals  who 
are  blind),  the  proposed  regulations  are 
not  as  clear  on  this  issue. 

IXscussion:  Section  704  of  the  Act 
requires  "a  State  plan"  that  addresses 
how  IL  services  will  be  provided  to  all 
individuals  with  a  significant  disability 
in  the  State.  The  words  "a  State  plan" 
indicate  a  single  State  plan  for  IL,  not 
two  or  more  State  plans  for  IL, 
regardless  of  the  existence  of  two  or 
more  agencies  that  may  provide  servicM 
to  different  groups  of  individuals  with 
a  significant  disability  in  the  State. 
In  addition,  a  State  plan  that  only 
addresses  the  IL  services  to  b«  provided 
to  individuals  with  a  significant 
disability  who  are  blind  could  not  Ix? 
comprehensive  enough  to  satisfy  the 
requirement  in  section  704(R)of  the  Act 
that  the  State  plan  include  a  design  for 
the  establishment  of  a  statewide 
network  of  centers  that  comply  with  the 
slaiidnrds  and  assurance  in  section  72.5 
fifthe.^ct. 

An  .igrncy  that  is  authorized  to 
provide  VR  .spnices  to  individuals  who 
nro  blind  may  not  provide  IL  servicf'S  tn 
individuals  with  a  significant  disability 
who  are  not  biind  Sof.lion  72'")(b;(2) 
niqiiires  that  centers  provide  IL  svn'hrs 
on  a  "cross-disability  basis,"  This 
moans  that  a  center  may  not  restrict  the 
srr\'ices  that  it  provides  fo  individuals 
with  any  particular  type  or  combination 
of  types  of  disabilities.  An  agency  that 
is  authorized  to  provide  VR  services  to 


individuals  who  are  blind  could  not 
comply  with  this  requirement. 
Therefore,  an  agency  that  is  authorized 
to  provide  VR  services  to  individuals 
who  are  blind  may  not  submit  a  separate 
State  plan  for  IL. 

Changes:  The  Secretary  has  added 
language  to  §  364.22(c)  of  the  final 
regulations  to  clarify  that  an  agency  that 
is  authorized  to  provide  VR  services  to 
individuals  who  are  blind  may  not 
submit  a  separate  State  plan  for  IL. 

Comments:  Commenters 
reconmiended  that  proposed  §  364.20(e) 
be  amended  to  require  that  the  Director 
of  the  Client  Assistance  Program  (CAP) 
be  given  the  opportunity  to  participate 
in  public  hearings  or  contribute  as  a 
member  of  the  SILC  Two  commenters 
suggested  that  the  Director  of  the  CAP 
should  not  be  involved  in  the  review  of 
the  State  plan. 

Disaussion:  Nothing  in  §  :v;4. 20(e)  or 
any  other  section  of  thes«3  regulations 
prevents  the  Director  of  the  CAP  from 
participating  at  any  public  hearings  held 
by  either  the  DSU  or  SILC  on  the 
development  of  the  State  plan. 

Changes:  None. 

Statewide  Independent  living  Council 
(!?  364.21) 

Comments:  One  conmienter  suggeste<l 
that  the  regulations  should  contain  a 
dispute  resolution  pnx:ess  to  resolve 
impasses  between  a  SILC.  a  DSU.  and 
the  Office  of  the  Governor.  This 
conuntnter  was  concerned  that,  as  a 
result  of  the  single  State  plan  provision, 
a  smaller  State  agency  for  individuals 
who  ape  blind  may  hold  up  IL  services 
for  all  Individuals  with  a  significant 
disability  in  the  State  because  it 
flisagrees  with  the  State  plan. 

Discussion:  The  resolution  of  issues 
that  m«y  arise  between  the  DSU  and  the 
SILC  during  tlie  development  of  the 
State  plan  should  be  rusolved  al  the 
State  level. 

ChaDgcs:  None. 

CointuKnts:  One  commenter 
reconiijiended  adding  a  provision  to 
allow  tlio  public  to  challongo  the 
qiialifit.iiinns  of  SILC  mrmbers 
app(iii\i<'d  by  the  Governor. 

l)isc\i>:r,ion:  If  a  quostiori  arises 
wlirllier  a  SILC  moniLur  appuiutod  by 
tin;  G(;V('nior  nieots  the  quaUficauons  in 
*)  .'U; 4.21  (f ),  thf;  issue  may  be  raised  to 
thf  Governor  or  to  the  SfH.rotary  in  llie 
«^.mi<'  njnuu'ir  as  any  otlmr  question 
n-.ardiiig  thi>  propf-r  impliimcntation  of 
tlu;so  rCf^ulatioii.s. 

Chnngt's:  None. 

Cnmtnonts.  Commenters  suggested 
lliat  the  con.lict  of  interest  provision  in 
prnpospd  §  36-!. 21  (I)  either  be  deleted  or 
revised  to  exempt  SILC  members  who 
are  affiliated  with  a  center.  These 


commenters  considered  this  provision 
to  be  too  broad  and  easily  subject  to 
abuse. 

Discussion:  The  Secretary  agrees  that 
it  is  unnecessary  to  have  a  conflict  of 
interest  provision  for  IL  programs  that 
differs  from  the  conflict  of  interest 
provision  applicable  to  all  Department 
programs. 

changes:  The  Secretary  has  revised 
§364.21(1)  of  the  final  regulations  to 
apply  the  code  of  conduct  provisions  in 
34  CFR  74.162  and  the  conflict  of 
interest  provisions  in  34  CFR  75.524 
and  75.525  to  members  of  the  SILC 

Staffing  Requirements  (§  364.23) 

Comments:  One  commenter  objected 
to  the  requirement  in  proposed 
§  364.23(b)(2)  that  each  center  prm'ide 
non-English  language  interpreters. 

Discussion:  The  Secretary  believes 
that  centers  should  be  required,  to  the 
ma.ximum  extent  feasible,  to  make 
available  personnel  able  fo 
communicate  in  the  native  languages  of 
individuals  with  significant  disabilities 
whose  English  proficiency  is  limited 
and  who  apply  for  or  receive  IL  services 
under  Title  VII  of  the  Act.  A  center  is 
not  required  to  hire  noI^Er^lish 
language  interpreters  as  full-time 
employees.  However,  a  center  is 
required  to  ensure  that  someone  is 
available  as  needed  to  comply  with  this 
requirement. 

Changes:  None. 

Staff  Development  (§  364.24) 

Comments:  One  commenter  cAjected 
to  the  requirement  in  proposed  §  364.24 
that  each  center  provide  staff 
development  programs. 

Discussion:  The  Secretary  believes 
that  staff  development  programs  are 
necessary  for  the  proper  and  efficient 
administration  of  IL  programs  funded 
under  Chapter  1  of  Title  VII  of  the  Act. 

Changes:  None. 

IL  Services  for  Older  Individuals  Who 
Are  Blind  (§364.28) 

Comments:  One  commenter 
recommended  incl.iding  older 
individuals  who  are  blind  in  the 
se!e<:lion  of  new  methods  and 
approaches  for  the  provision  of  IL 
services  pursuant  to  propo.sed  §  364.28. 

D/scuiiJo/j;  The  selection  and 
in(.orpuration  into  the  State  plan  of  any 
new  aiiproiiches  for  the. provision  of  IL 
services  to  older  individualswho  are 
blind  requires  a  reviiiion  to  tho  State 
plan.  B<itiiuse  §  36G.20(g)  requires  the 
DSU  and  tlio  SILC  to  hold  public 
hearings  prior  to  the  submission  of  the 
State  plan  to  the  Secretary  and  prior  to 
any  revisions  to  the  Stale  plan,  the 
Secretary  believes  that  the  views  of 
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older  individuals  who  are  blind  will  be 
adequately  addressed  by  this 
requirement.  • 
Changes:  None. 

Outreach  (§  364.32) 

Comments:  One  commenter  objected 
to  proposed  §  364.32,  which  the 
commenter  believes  permits  SILCs  to 
define  the  "unserved"  and 
"underserved"  groups  for  which 
individual  centers  must  provide 
"aggressive  outreach." 

Discussion:  Section  364.32(b)  of  these 
regulations  requires  that  the  State  plan 
must  identify  the  "unserved  and 
underserved"  populations  to  be 
designated  for  targeted  outreach  efforts 
and  the  geographic  areas  in  which  these 
populations  reside.  Both  the  DSU  and 
the  SILC  are  jointly  responsible  for  the 
development  of  the  State  plan.  In 
addition,  the  DSU  and  the  SILC  must 
give  the  public  an  opportunity  to 
comment  on  the  State  plan  before  it  is 
submitted  to  the  Secretary  for  approval. 
Therefore,  it  is  inaccurate  to  state  that 
the  SILC  is  permitted  to  define 
"unserved  and  imderserved 
populations"  for  purposes  of 
§  364.32(b). 

Changes:  None. 

Access  to  Records  (§  364.37) 

Comments:  Commenters  expressed 
concern  that  the  access  to  records 
proposed  in  §  364.37(c)  may  be 
unnecessarily  intrusive  and  inconsistent 
with  commitments  that  providers  make 
to  their  consumers.  These  commenters 
also  suggested  that  the  regulations 
should  permit  centers  to  expunge 
personal  information  from  consumer  - 
case  records  or  files. 

Discussion:  Access  to  individual  case 
records  or  files,  or  consumer  service 
records,  including  personal  information 
that  may  be  included  in  those  records  or 
files,  is  necessary  for  the  proper  and 
efficient  administration  and  monitoring 
of  IL  programs.  Section  364.37(c)  limits 
this  access  to  the  Secretary  and  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives  for  the  purpose  of 
conducting  audits,  exsuninations,  and 
compliance  reviews.  The  Secretary  does 
not  believe  that  this  access  is 
unreasonable. 

Changes:  None. 

Assurances  Regarding  Eligibility 
(§364.41) 

Comments:  One  commenter  objected 
to  proposed  §  364.41(b),  which  the 
commenter  characterized  as  requiring 
every  center  to  serve  every  person  who 
requests  services  regardless  of  the 
person  s  residence.  This  commenter 


stated  that  this  requirement  is  an  unfair 
cost  burden  and  will  force  centers  to 
incur  the  costs  of  serving  persons  who 
should  be  served  by  other  centers. 

Discussion:  The  Secretary  believes 
that  a  service  provider  should  provide 
IL  services  to  any  individual  who  is 
present  in  a  State  and  who  is  otherwise 
eligible  for  IL  services.  This  policy  is 
consistent  with  section  101(a)(14)'of  the 
Act  and  with  most  other  Federal 
procrams. 

Changes:  None. 

Objectives  and  Information  in  the  State 
Plan  (§  364.42) 

Comments:  Commenters  suggested 
that  proporei  §  364.42(a)(2)  be  amended 
to  include  identification  of  the  various 
funding  sources  that  the  State  plans  to 
use  to  fund  the  various  activities  under 
the  State  plan. 

Discussion:  The  Secretary  agrees  that 
identification  of  the  various  funding 
sources  that  the  State  plans  to  use  to 
fund  the  various  activities  under  the 
State  plan  will  assist  the  Department  in 
determining  the  effectiveness  of  the 
State's  compliance  with  section  704(j) 
and  (k)  of  the  Act.  Section  704(j)  is 
implemented  by  §  364.27  of  these 
regulations  and  requires  the 
coordination  of  IL  services  with  other 
services  to  avoid  unnecessary 
duplication  with  other  Federal,  State, 
and  local  programs.  Section  704(k)  of 
the  Act  is  implemented  by  §  364.29  of 
these  regulations  and  requires  the 
coordination  of  Federal  and  State 
funding  for  centers  and  IL  services  also 
to  avoid  unnecessary  duplication  with 
other  Federal,  State,  and  local  programs. 
Requiring  the  identification  of  the 
Federal  and  non-Federal  funds  that  the 
DSU  intends  to  use  to  meet  the 
objectives  of  the  State  plan  will  assist 
the  Secretary  in  determining  a  State's 
compUance  with  t)§  364.27  and  364.29. 

Changes:  The  Secretary  has  revised 
§  364.42(a)(2)  of  the  final  regulations  to 
provide  that  the  financial  plan  required 
under  this  section  nuibt  include  the 
identity  and  amoimts  of  other  Federal 
and  non-Federal  funds  thut  the  DSU 
anticipates  using  to  meet  the  objectives 
in  the  State  plan. 

Determinations  of  Eligibilitv  or 
Ineligibility  (§364.51) 

Comments:  Commenters  were 
concerned  that  the  requirement  in 
proposed  §  364.51(b)(2)(i)  that  an 
advocate  or  representative  must  be 
"legally  authorized"  may  be 
misinterpreted  to  require  an  advocate  or 
representative  to  be  an  attorney  or  legal 
guardian.  Another  commenter  suggested 
that  proposed  §  364.51(b)(2)(i)  be 
amended  to  permit  the  consumer  to 


choose  as  an  advocate  or  representative 
an  individual  who  may  not  be 
technically  "legally  authorized"  to  act 
on  behalf  of  the  consumer. 

Discussion:  An  individual's  authority 
to  represent  or  advocate  on  behalf  of  an 
individual  with  significant  disabilities 
is  determined  pursuant  to  State  law. 
Similarly,  a  consumer  may  choose  as  an 
advocate  or  representative  an  individual 
who  may  not  be  technically  "legally 
authorized"  to  the  extent  such  a  choice 
is  permitted  bv  State  law.  Nothing  in 
§  364.51(b)(2)  of  these  regulations 
requires  that  an  advocate  or 
representative  must  be  an  attorney  or 
legal  guardian.  However,  the  Secretary 
recognizes  that  clarification  of  this  issue 
is  necessary. 

Changes:  The  Secretarj-  has  added  a 
definition  of  "legally  authorized 
advocate  or  representative'  to  §  364.4  of 
the  final  regulations.  This  new 
definition  recognizes  that  non-attorneys 
may  advocate  for  or  represent  a 
consumer  if  permitted  by  State  law. 

Comments:  One  commenter  suggested 
that  language  should  be  added  to 
proposed  §  364.51(c)  to  require  a  service 
provider  to  review  an  ineligibility 
determination  if  the  individual's  status 
changes.  This  commenter  was 
concerned  that  a  service  provider  could 
satisfy  the  review  requirement  in 
proposed  §  364.51(c)  by  conducting  a 
review  of  the  ineligibility  determination 
on  the  same  day  that  the  determination 
is  made  and,  thus,  circumvent  the  intent 
of  this  provision. 

Discussion:  The  Secretary  agrees  that 
a  service  provider  must  review  an 
ineligibility  determination  whenever 
there  has  been  a  material  change  in  an 
applicant's  status. 

Changes:  The  Secrctarv  has  added 
language  to  §  364.51(c)  of  the  final 
regulations  that  requires  a  service 
provider  to  review  a  determination  of 
ineligibility  whenever  the  service 
provider  determines  that  the  applicant's 
status  has  materially  changed  but  no 
less  than  once  within  12  months  after 
making  the  ineligibility  determination. 

IL  Plan  (§364.52) 

Comments:  Two  commenters  objected 
to  the  absence  of  requirements  in 
proposed  §  364.52  regarding  the  content 
of  a  waiver.  One  of  these  commenters 
also  suggested  that  the  scr\  ice  provider 
be  required  to  advise  the  consumer, 
before  obtaining  a  waiver,  of  the  need 
for  and  importance  of  an  IL  plan  and 
how  an  IL  plan  helps  to  protect  a 
consumer's  rights.  Another  commenter 
suggested  deleting  proposed  §  364.52(d) 
or  revising  it  to  allow  the  consumer  to 
choose  whether  or  not  to  comply  with 
this  provision,  which  requires  that  the 
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development  of  a  consumer's  IL  plan 
and  the  provision  of  IL  services  be 
cocmlinated  with  the  individualized 
written  rehabilitation  program  (IWRP) 
for  VR  services,  the  individualized 
habilitation  program  (IHP)  prepared 
under  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act,  and 
the  individualized  education  program 
(lEP)  prepared  under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act. 

Discussion:  The  Secretary  docs  not 
believe  it  is  necessary  to  prescribe  what 
should  be  inchided  in  the  waiver 
permitted  by  §364.52(a)(2}  of  these 
regulations  However,  the  Secretary 
agrees  that  it  is  important  to  add 
safeguards  to  this  provision  to  prevent 
the  possibiiity  of  service  providers 
coercing  consumers  to  sign  waivers. 
Finally,  the  Secretary  believes  that 
requiring  service  providers  to 
coordinate  a  consumer's  IL  plan  with 
the  consumer's  IWRP,  IHP,  and  lEP  is 
necessary  to  avmd  unnecessary 
duplication  of  services  provided  by 
these  programs. 

Changes:  The  Secretary  has  added  the 
words  "knowingly  and  voluntarily" 
before  the  word  "signs"  in  §  364.52(a)(2) 
of  the  final  regulations. 

Maintenance  of  Records  (§  364.53) 

Comments:  Commenters  suggested 
that  proposed  §  364.53  be  revised  to 
recogr\ize  the  fact  that  records  may  be 
elecbtmic  as  well  as  written. 

Discussion:  The  Secretary  recognizes 
that  records  may  be  produced 
electronically  and  supports  the 
recording  of  information  by  elet.ironic 
means. 

Changes:  The  Secretary  has  revised 
t)  364.53  in  the  final  regulations  to 
clarify  that  records  may  be  maintained 
either  electronically  or  in  written  form, 
except  that  all  IL  plans,  if  consumers 
i.iioose  to  develop  one,  and  all  waivers 
of  nn  IL  plan,  if  consumers  choose  to 
sij^n  one,  must  be  in  writing. 

Comments:  One  commenter  oiijeclcd 
to  the  recordkeeping  requiremerits  in 
propo.sed  §  3o4..53.  This  cxininieutir 
l)elieved  that  "a  simple  rcr.r)r(!  showing 
that  an  identified  consumer  has  «»ne  or 
nioic  identified  disabilities  aiui  received 
specific  services  on  a  specific  date  is 
sufficient." 

Discussion:  The  Secretary  believes 
that  the  rocurdlteepiiig  requirements  in 
^  364.53  of  the.so  regulations  an' 
ni'<  essary  for  the  proper  and  effii.ient 
administration  of  IL  programs  funded 
under  Title  VII  of  the  Aii.  In  addition. 
the  Secretary  believes  these 
requirements  are  neces.sary  to  ensure 
that  determinations  of  ehgibility  are 
made  in  accordance  with  the  Act  and 


these  regulations;  service  providers 
comply  with  the  IL  plan  and  waiver 
requirements;  the  IL  services  provided 
to  consumers  are  the  IL  services 
requested  by  consumers;  and  service 
providers  record  the  IL  goals  and 
objectives  established  and  achieved  by 
consumers.  However,  the  Secretary  does 
not  believe  a  center  should  be  required 
to  maintain  a  case  seri'ice  record  for 
individuals  who  seek  or  receive  only 
information  and  referral  services  fix)m  a 
center. 

Changes;  The  Secretary  has  revised 
§  364.53  of  the  final  regulations  to 
exempt  individuals  who  seek  or  receive 
only  information  and  referral  services 
from  the  requirement  that  a  center 
maintain  consumer  service  records  for 
individuals  who  apply  for  or  receive  IL 
services. 

Standards  for  Service  Providers 
(§  364^5) 

Comments:  Commenters  suggested 
that  the  standards  developed  by  the 
DSU  pursuant  to  proposed  §  364.55(a) 
should  not  exceed  the  standards  in 
section  725  of  the  Act. 

Discussion:  The  standards  referred  to 
in  proposed  §  364.55  are  the  standards 
that  the  DSU  is  required  to  develop 
pursuant  to  §365.31  for  those  service 
providf!rs  that  are  not  centers  and  for 
centers  that  are  providing  specialized  IL 
services  under  a  contract  with  the  DStJ. 
These  standards  may  or  may  not  exceed 
the  standards  in  section  725  of  the  Act. 

Changes.- The^Secretary  has  revised 
§  365.31  of  the  final  regulations  to 
clarify  that  State  standards  developed 
pursuant  to  this  section  may  differ  from 
the  standards  in  section  725  of  the  Act 
and  may  apply  to  renters  that  are 
providing  spccializ(?d  IL  services  umler 
a  contraa  with  the  DSU. 

Protctlion.  Use,  and  Reli^ase  of  Personal 
Information  (<^  364.56) 

Comment:  One  ronimenter  suggested 
d»'leting  proposed  t;  3fi4.56(a)(3)(v)  or 
specifying  the  agencies  that  will 
routinely  receive  personal  information 
about  a  consuiner. 

Discussion:  The  S«»«;refary  diw's  not 
hclii'Vd  it  is  necessary  or  possible  to 
identify  in  these  regulations  the 
agencies  to  which  each  service  provider 
rii.iy  rtMitinely  relcMsc  information. 

Clum^cs:  None. 

Comments:  One  commenter  ubjcc:fed 
to  tiif  words  "other  information"  in 
proposed  §  364.5R(c)(2)  because  service 
|)roviders  may  use  this  language  to 
withhold  information  from  a  consumer. 

Discussion:  Section  364.66(c}(2)  of 
these  regulations  does  not  permit  a 
serv  ice  provider  to  withhold 
iiifoimBtion  from  a  consumer.  .Section 


364.56(c)(2)  merely  requires  that,  if  a 
service  provider  determines  that 
releasing  medical,  psychological,  or 
other  information  may  be  harmful  if 
released  directly  to  the  consumer,  the 
service  provider  shall  release  this 
information  to  the  consumer  through  a 
qualified  medical  or  psychological 
.  professional  or  the  individual's  legally 
authorized  representative. 

Changes:  None. 

Comments:  One  commenter  suggested 
deleting  proposed  §  364.56(eK2)  because 
this  provision  does  not  provide 
consumer  control  over  personal 
information  that  is  maintained  by  a 
service  provider.  This  commenter  also 
noted  that  routine  release  of  information 
to  other  agencies  is  contrary  to  the  IL 
philosophy  of  consumer  cootrtd. 

Discussion:  The  Secretary  agrees  thai 
a  coi^sumer  should  have  control  over 
the  release  (pursuant  lo  §364.56(eM2)  of 
these  regulations)  of  medical  oi 
psychological  infonnation  to  artotiter 
agency  or  organization  by  a  service 
provider. 

Clianges:  The  Secretary  has  revised 
§  364.56(o)(2)  of  the  final  regulations  to 
require  a  consumer's  informed  written 
consent  to  release  to  another  agency  or 
organization  medical  or  psychological 
information. 

financial  Needs  Test  (§  364.59) 

Comments:  One  commenter  suggested 
that  proposed  §  364.59  be  revised  to 
clarify  that  a  State  may  choose  whether 
or  not  to  adopt  a  financial  needs  test  for 
receiving  IL  services. 

Discussion:  Implicit  in  proposed 
§  364.59  was  the  fact  that  a  State  is 
neither  required  nor  prohibited  from 
requiring  consumers  to  contribute  to  the 
costs  of  the  IL  services  Ih^  seek  from 
a  service  provider.  Also  implicit  in 
proposed  §  364.59  was  the  fact  that,  if  a 
State  ch<x)ses  to  require  consumers  to 
contribute  to  the  costs  of  the  FL  services 
they  seek  from  a  service  provider,  a 
State  is  neither  required  nor  prohibited 
from  applying  a  financial  needs  test  to 
determine  the  amount  that  a  particular 
consumer  may  be  rei|uired  to  contribute 
to  the  costs  of  the  IL  services  he  or  she 
seeks  from  a  service  provider.  The 
Secretary  agrees  with  the  need  to  revise 
proposed  §  364.59  to  clarify  its  meaning. 

Changes:  The  Secretary  has  revised 
§  364.59  of  the  final  regulations  to 
<;larify  that  the  decision  lo  allow  service 
providers  to  chaise  consumers  for  the 
cost  of  providing  IL  services  or  to  allow 
service  providers  to  apply  a  financial 
needs  test  to  determine  the  amount  of  a 
particular  consumer's  participation  in 
the  costs  of  IL  services  must  be  made  in 
accordance  with  the  State  plan. 
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Part36S 

Funds  to  Provide  IL  Core  Services 
(§  365.22)  and  Additional  IL  Services 
(§365.21) 

Comments:  One  commenter  suggested 
revising  proposed  §  365.21  to  clarify 
that  a  State  does  not  have  to  providie  the 
IL  core  services  with  funds  made 
available  under  Part  B  of  Oiapter  1  of 
Title  VII  of  the  Act,  if  the  State  is 
providing  the  IL  core  services  with  other 
resources.  The  same  commenter 
suggested  a  similar  revision  to  proposed 
§364.22. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  proposed 
§§  365.21(a)  and  365.22  should  be 
revised  as  they  suggest. 

Changes:  The  Secretary  has  amended 
§§  365.21(a)  and  365.22  of  the  final 
regulations  to  make  it  clear  that  a  State 
may  use  either  funds  provided  under 
Part  B  of  Chapter  1  of  Title  VII  of  the 
Act  or  other  funds  to  provide  the  IL  core 
services  and  other  additional  IL 
services. 

Co/nmente.One  commenter  asked 
whether  a  State  can  award  a  grant  or 
subgrant  on  a  non-competitive  basis. 

Discussion:  The  requirehients 
applicable  to  the  awarding  of  subgrants 
by  grantees  pursuant  to  the  regulations 
in  34  CFR  Part  365  are  addressed  in  34 
CFR  76.51,  which  gives  a  State  wide 
latitude  on  how  to  award  subgrants. 

Changes:  None. 

Part  366 

Eligibility  for  Assistance  Under  the  GIL 
Program  (§  366.2) 

Comments:  None. 

Discussion:  Since  publication  of  the 
NPRM,  the  Secretary  has  reviewed  this 
section  and  wants  to  clarify  that  a  center 
may  serve  a  community  within  the  State 
in  which  the  center  is  located  or  a 
community  in  a  bordering  State.  The 
Secretary  also  wants  to  clarify  that  a 
center  that  is  not  receiving  funds  under 
Part  C  of  Chapter  1  of  Title  VII  of  the 
Act  may  apply  as  a  new  center,  even  if 
the  center  receives  funds  under  Part  B 
of  Chapter  1  of  Title  VII  of  the  Act. 
Finally,  the  Secretary  feels  that  it  is 
important  to  clarify  that  a  center  that 
proposes  the  expansion  of  an  existing 
center  through  the  establishment  of  a 
separate  and  complete  center  does  not 
need  to  establish  a  separate  governing 
board  for  the  new  center.  The  governing 
board  of  the  existing  center  may  serve 
as  the  governing  board  for  the  new 
center. 

Changes:  The  Secretary  has  revised 
§366.2(a)(l)(i).  (b)(1),  {b)(2),  and  (b)(3) 
of  the  final  regulations  to  reflect  these 
i;hanges.  The  Secretary  made  similar 


correspoiKiing  dianges  to  §§  366.2a(a) 
and  366. 2g(a)  of  the  find  regulati<ms. 

Actnities  the  Secretary  Funds  f§  366.3) 

Comments:  One  commenter  mggested 
that  the  word  "such"  be  incktded  in 
proposed  §  366.3(b)(4)  because  its 
absence  makes  this  provisioB  unclear 

and  may  lead  centers  to  believe  that  an 
IL  plan  is  necessary  before  a  consumer 
may  receive  IL  services. 

Discussion:  The  Secretary  agrees  \hai 
the  omission  of  the  word  "such"  from 
proposed  §  366.3(b)(4)  leaves  Ae 
meaning  of  this  provision  unclear.  An 
eligible  agency  is  not  required  to 
facilitate  the  development  and 
achievement  of  IL  goals  for  an 
individual  with  a  significant  disability 
who  does  not  seek  assistance  to  develop 
and  achieve  IL  goals.  In  addition, 
section  704(e)  of  the  Act  specifically 
allows  a  consumer  to  waive  the 
development  of  an  IL  plan.  However, 
the  waiver  of  an  IL  plan  does  not 
preclude  a  consumer  from  developing 
and  seeking  to  achieve  IL  goals  with 
assistance  from  the  center. 

Changes:  The  Secretary  has  revised 
§  366.3(b)(4)  of  the  final  regulations  to 
clarify  that  an  eligible  agency  may  use 
funds  awarded  under  Subparts  C  and  D 
of  34  CFR  Part  366  to  facilitate  the 
development  and  achievement  of  IL 
goals  selected  by  individuals  with 
significant  disabilities  who  seek 
assistance  in  the  development  and 
achievement  of  IL  goals. 

Order  of  Priorities  (§  366.22) 

Comments:  Commenters  otjserved 
that,  if  any  funds  are  left  aver  after  the 
Secretary  awards  grants  to  existing 
centers  under  Part  C  of  Chapter  1  of 
Title  VII  of  the  Act.  proposed 
§  366.22(b)  allows  the  Secretarj-  to  use 
these  excess  funds  to  assist  existing 
centers  or  to  reallot  these  excess  funds 
to  another  State.  These  commenters 
suggested  that,  under  these 
circumstances,  proposed  §  366.22(b) 
should  be  amended  to  require  the 
Secretary  to  consult  with  the  DSU  and 
the  SILC  before  making  this  decision. 

Discussion:  The  Secretary  may  use 
excess  funds  only  to  assist  existing 
centers  in  the  State  or  for  reallotment  if 
these  funds  are  iiisufTicient  to  fund  a 
new  center  in  the  State.  The  Secretary 
will  make  any  decision  to  use  excess 
funds  to  assist  existing  centers  in  a  State 
in  a  manner  that  is  consistent  with  the 
State  plan  of  the  State  in  which  tho 
excess  funds  exist.  The  Secretary 
believes  this  will  ensure  that  a  Slates 
concerns  will  be  adequately  addressed 
and  that  it  is  not  necessary  to  include 
in  these  final  regulations  any 


requirement  that  the  Secretary  consult 
with  the  DSU  or  the  SILC 

Changes:  The  Secretary  hts  revised 
§  36S.22(b)(l)  of  the  final  regulations  to 
require  that  the  use  of  excess  funds  to 
assist  existing  centers  in  «  State  will  be 
consistent  with  the  State  plan. 

Selection  Criteria  {§  366.27) 

Comments:  One  commenter  si^ggestixl 
revising  the  selection  criteria  in 
proposed  §  366.27  to  require  that  the 
governing  board  be  reflective  of  the 
localities  to  be  served  1^  the  proposed 
center. 

Discussion:  Section  702(1  MA)  of  the 
Act  requires  that  a  center  be  "designed 
and  operated  within  a  local 
community."  The  Secretary  believes 
that  this  requirement  provides  sufficietit 
safeguard  to  ensure  that  a  center's 
governing  board  will  be  reflective  of  the 
localities  the  center  proposes  to  serve. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  selection  criteria  in  proposed 
§  366.27  should  include  a  requirement 
that  centers  take  affirmative  action  to 
hire  and  promote  individuals  with 
significant  disabilities. 

Discussion:  Pursuant  to  section 
725(c)(5)  of  the  Act,  the  State  plan 
required  by  section  704(a)(1)  of  the  Act 
must  include  satisfactor\'  assurances 
that  all  recipients  of  financial  assistance 
under  Parts  B  and  C  of  Chapter  1  of  Title 
VII  of  the  Act  will  take  affirmative 
action  to  employ  and  adN-ance  in 
employment  qualified  individuals  with 
significant  disabilities  on  the  same 
terms  and  ccnditions  required  with 
respect  to  the  employment  of 
individuals  with  disabilities  under 
section  503  of  the  Act.  The  Secretary 
does  not  beheve  it  is  necessary  to 
include  this  requirement  as  a  sele«  tion 
criterion,  which  a  center  could  tlwn 
choose  whether  or  not  to  ^dress  in  its 
application. 

Changes:  None. 

Comments:  One  comirmter  brtUeved 
that  the  selection  criterion  on  need  in 
proposed  §  365.27(a)(2)  is  too  vague  and 
suggested  tliat  it  be  expande.d  to  "not 
appear  to  be  the  traditional  needs 
assessment'  that  creates  more  service 
providers."  This  commenter  suggcstwl 
that  the  criterion  should  be  based  on 
how  supportive  a  center  is  uf  IL  aiid  of 
advocating  for  change. 

Discussion:  The  ^XLf^tary  believe-, 
that  the  criterion  adequately  explains 
how  an  applicant  can  be  expected  to 
identif}'  the  need  for  a  new  center  in  a 
community  and  how  the  appficant  plans 
to  address  this  identified  need.  The 
Secretar\'  also  believes  that  there  is 
adequate  emphasis  on  adx'ocacy  in  the 
rngulatioas. 


41886       Federal  Register  /  Vol.  59,  No.  156  /  Monday,  August  15,  1994  /  Rules  and  Regulations 


Changes:  None. 

Comments:  One  commenter  objected 
that  the  selection  criteria,  particularly 
§366.27  (a)  through  (c),  place  too  much 
emphasis  on  past  performance. 

Discussion:  Only  the  selection  - 
criterion  in  §  366.27(b)  of  these 
regulations  addresses  an  applicant's 
past  performance.  In  addition,  this 
selection  criterion  accounts  for  only  5 
points  out  of  a  total  of  100  points. 

Changes:  None. 

Comments:  Commenters  suggested 
reducing  the  points  allotted  to  "plan  of 
operation"  and  increasing  points  for 
"involvement  of  individuals  with 
significant  disabilities"  in  the  selection 
criteria  in  proposed  §  366.27  (g)  and  (h). 
respectively.  Commenters  also  felt  that 
the  proposed  selection  criteria  should 
include  the  involvement  of  individuals 
with  significant  disabilities  in  the 
preparation  of  a  center's  application. 

Discussion:  The  Secretary  believes 
that  the  points  assigned  to  the  "plan  of 
operation"  selection  criterion 
appropriately  reflect  its  value.  The 
Secretary  also  believes  that 
§  366.27(h)(2)  of  these  regulations 
sufficiently  covers  the  involvement  of 
individuals  with  significant  disabilities 
in  conducting  center  activities. 
However,  the  Secretary  agrees  that 
participation  of  individuals  with 
significant  disabilities  in  the 
preparation  of  applications  is  important 
and  should  be  emphasized. 

Changes:  The  Secretary  has 
substituted  the  phrase  "developing  the 
center's  application"  for  the  phrase 
"conducting  center  activities"  in 
§  366.27(h)(1)  of  the  final  regulations. 

Order  of  Priorities  (§  366.34) 

Comments:  One  commenter  suggested 
that  the  order  of  priorities  for  funding  in 
proposed  §  366.34(a)  be  listed  in  the 
State  plan  to  ensure  that  the 
expenditure  of  funds  meets  the 
requirements  and  purposes  of  Title  VII 
of  the  Act. 

Discussion:  The  Secretary  agrees  that 
requiring  a  State  that  administers  the 
CIL  program  pursuant  to  section  723  of 
the  Act  to  include  in  its  State  plan  the 
order  of  priorities  for  allocating  funds 
within  the  State  is  important. 

Changes:  Because  the  suggested 
change  is  to  the  State  plan  requirements, 
the  Secretary  has  revised  §  364.39  of  the 
final  regulations  to  require  that,  in 
States  in  which  State  funding  for  centers 
equals  or  exceeds  the  amount  of  funds 
allotted  to  the  State  under  Part  C  of  Title 
VII  of  the  Act.  as  determined  pursuant 
to  34  CFR  366.29  and  366.31.  and  in 
which  the  State  elects  to  administer  the 
CIL  program  as  provided  in  section  723 
of  the  Act,  the  State  plan  must  include 


policies,  practices,  and  procedures, 
including  the  order  of  priorities  that  the 
State  may  establish  pursuant  to  34  CFR 
366.34(a) 

Comments:  Commenters  suggested 
that  the  Director  of  the  DSU  should  be 
required  to  consult  with  the  SILC  before 
determining  how  excess  funds  should 
be  used. 

Discussion:  Whether  a  Director  of  the 
DSU  conauhs  with  the  SILC  before 
determining,  pursuant  to  §  366.34(b), 
how  excess  funds  should  be  used  is  an 
issue  that  should  be  resolved  at  the 
State  level,  preferably  during  the  joint 
development  of  the  State  plan  by  the 
DSU  and  the  SILC  that  is  mandated  by 
section  705(c)ll)  of  the  Act.  To  the 
extent  that  this  situation  is  addressed  by 
the  State  plan,  the  consultation  will 
already  have  taken  place.  If  the  State 
plan  does  not  address  this  issue,  the 
Director  of  the  DSU  should  ensure  that 
the  use  of  any  excess  funds  is  consistent 
with  the  State  plan. 

Changes:  The  Secretary  has  revised 
§  366.34(b)(1)  of  the  final  regulations  to 
require  the  Director  of  the  DSU,  if  the 
DSU  plans  to  use  excess  funds  to  assist 
existing  oenters  in  a  State,  to  use  these 
funds  in  a  manner  consistent  with  the 
State  plan. 

Enforcement  (§366.39) 

Comments:  One  commenter 
recommended  that  a  corrective  action 
plan  should  require  a  center  to  comply 
with  the  standards  and  assurances 
within  six  months  after  a  center  receives 
approval  of  its  plan. 

Discussion:  The  Secretary  believes 
that  the  length  of  a  corrective  action 
plan  must  be  determined  on  a  case-by- 
case  basis.  In  some  cases,  immediate 
corrective  action  may  be  required.  In 
other  cases,  six  months  may  be 
unrealistically  short.  The  Secretary 
believes  it  would  be  unwise  to  establish 
a  rigid  timeframe  for  corrective  action 
plans. 

Changes:  None. 

Assurances  (§  366.50) 

Comments:  None. 

Discussion:  Although  no  parties 
commented  on  proposed  §  366.50(n). 
the  Secretary  believes  it  is  important  to 
establish  a  deadline  for  the  submission 
of  the  annual  performance  report 
because  it  is  necessary  to  enable  the 
Secretary  to  make  timely  continuation 
grants.  A  90-day  period  before  the  end 
of  the  fiscal  year  is  consistent  with  other 
reporting  requirements  in  the  Education 
Department  General  Administrative 
Regulations. 

Changes:  The  Secretary  has  revised 
§  366.50  in  the  final  regulations  to 
require  tjiat  the  annual  perforrnancn 


report  be  submitted  within  90  days  of 
the  end  of  the  fiscal  year. 

Part  367 

Definitions  (§  367.5) 

Comments:  One  commenter 
recommended  adding  a  definition  of 
"capacity  building"  to  proposed  §  367.5. 

Discussion:  Section  725(b)(6)  of  the 
Act  describes  "activities  to  increase 
community  capacity"  a^  activities  "to 
increase  the  capacity  of  communities 
...  to  meet  the  needs  of  individuals 
with  [significant!  disabilities."  The 
Secretary  believes  that  the  term 
"capacity  building"  should  be 
interpreted  in  a  manner  consistent  with  - 
section  725(b)(6)  of  the  Act  and  does  not 
need  to  be  fiirther  defined. 

Changes:  None. 

Selection  Criteria  (§  367.22) 

Comments:  One  commenter  suggested 
that  the  list  of  ser\'ices  under  the 
selection  criterion  in  proposed 
§  367.22(g)  should  be  the  same  as  that 
provided  in  proposed  §  367.3(b). 

Discussion:  The  Secretary  agrees  that 
the  list  of  services  in  these  referenced 
provisions  should  be  consistent.  The 
services  hsted  in  §  367.22(g)  include  the 
services  listed  in  §  367.3(b). 

Changes:  The  Secretary  has  changed 
§§  367.3(b)  and  367.22(g)(2)  in  the  final 
regulations  to  clarify  that  the  services 
hsted  in  §  367.22  include  the  services 
fisted  in  §  367".3(b). 

Comments:  One  commenter  suggested 
that  proposed  §  367.22(g)  should  be 
clarified  to  allow  a  designated  State 
agency  (DSA)  to  use  funds  received 
under  Chapter  2  of  Title  VII  of  the  Act 
in  a  way  that  will  not  duplicate  services 
that  the  State  maybe  providing  with 
other  funds. 

Discussion:  The  Secretary  agrees  that 
Chapter  2  funds  should  be  used  in  a 
way  that  will  supplement,  rather  than 
duplicate,  services  that  may  already  be 
available  through  other  sources. 

Changes:  The  Secretary  has  revised 
§  367.22(g)(2)  of  the  final  regulations  to 
clarify  that  an  application  will  be 
evaluated  on  the  extent  to  which  the 
DSA  will  use  Chapter  2  funds  to  meet 
the  unmet  IL  needs  of  individuals  in  the 
State. 

Awarding  Grants  or  Contracts  (§  367.41) 

Comments:  Two  commenters 
recommended  deleting  proposed 
§  367.41(b),  which  restricts  a  DSA's 
fiexibility  to  enter  into  procurement 
contracts  with  public  and  private 
nonprofit  agencies. 

Discussion:  Although  section 
752(i)(2)(A)  of  the  Act  is  a  general 
provision  that  allows  the  DSA  to  opcralt; 
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or  administer  Ais  jHogFam  either 

directly  or  through  grants  or  contracts, 
section  752(g)  of  the  Act  specifically 
requires  that  a  State's  awards  to  public 
and  private  nonprofit  agencies  and 
organizations  imder  this  program  be 
"made  only  through  grants. 

Changes:  None. 
Intergovei  iimental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
.    to  foster  an  intergovemmeatal 
partnership  and  a  strengthened 
federalism  by  relying  cm  processes 
developed  by  Sute  and  local 
govenuaents  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  witii  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
regulations  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authoritv  of  the 
United  States. 

List  «rf  Streets  in  34  CFR  Parts  364, 
365,  366,  and  367 

Aged.  Blind,  Disabled,  Grant 
programs — education.  Independent 
living  services.  Reporting  and 
recordkeeping  requirements.  Vocational 
rehabilitation. 

(Catalog  of  Federal  Domestii :  AssistaiK^ 
Numbers:  84.132  Centers  for  Independent 
Living;  84.169  Stale  Independent  Living 
Services;  and  84.177  Independent  Living 
Services  for  Older  Individuals  Who  Ak 
Blind.) 

Dated;  August  3, 1994. 
Richard  W.  Kiley, 

Sucretary  ofEdttcation. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  Part  364  and  by  revisuag  Parts 
365.  366.  and  367  to  read  as  fbllo»-s: 


PART  364— STATE  INDEPENDENT 
LIVING  SERVICES  PROGRAIW  AND 
CENTERS  FOR  INDEPENDENT  LIVING 
PROGRAM:  GENERAL  PROVISIONS 

Subpart  A— Ganecal 

Sec. 

364.1  What  programs  an  covered? 

364.2  What  is  the  purpow  of  the  programs 
authorized  by  Chapter  1  of  Title  VU? 

364.3  What  regulations  apf)lv? 

364.4  What  definitions  apply? 

364.5  Wh^  is  program  incxMQe  and  how 
may  it  be  used? 

364.6  What  requirements  apply  to  the 
oblrgBtion  of  Federal  funds  and  program 
income? 

Subpart  B— What  Are  the  Application 
Requirements? 

364.10  What  are  the  applicition 
requirements? 

364.11  When  must  the  State  phn  be 
submitted  for  approval? 

364.12  How  does  the  SecrHt a r>  approve 
State  plans? 

364.13  Under  what  circumstances  may 
funds  be  withheld,  reduced,  limited,  or 
terminated? 

Subpart  C— What  Are  the  State  Plan 
eqwrBownts  ? 

364.20  What  are  the  general  re«7uirpments 
for  a  State  plan? 

364.21  What  are  the  requirements  for  the 
statewide  Independenl  Livirw  Council 
(SILC)? 

364.22  What  is  the  States  responsibility  for 
administration  of  the  programs 
authorized  by  Chapter  1  of  Title  VII? 

364.23  What  are  the  staffrng  requin-ments? 

364.24  What  assurances  are  required  for 
staff  dp\'elopirient? 

364.25  What  are  the  requirements  for  a 
statewide  neti*ork  of  cemers  for 
independent  living? 

364.26  What  are  the  requirements  for 
f.ooperation,  coordination,  and  working 
rel.itionships? 

364  27     V\  bat  are  the  reqiii.neTnents  for 

coordinating  independent  living  (IL) 

sen'ices? 
:)64.28    What  requirements  relal-j  U)  IL 

services  for  older  individuals  who  are 

blind? 
364.29     W'hat  are  the  requirements  for 

I  oordinating  Federal  and  State  sourrtrs  of 

funding? 
364  3f)     What  notice  must  be  given  about  the 

Client  Assistance  Program  (CAP)? 
31)4.31     Wh.u  are  the  affu-ni.-»tive  a<:tion 

requireinents? 

364.32  What  are  the  r»iquirpments  for 
outreach? 

364.33  What  i*.  required  to  mci't  minority 
rieeds? 

364.34  What  are  the  fiscal  and  arrounting 
requirements? 

364.35  What  records  must  he  maintained? 
.164.36    What  are  the  reporting 

requirements? 

364.37  What  ni  i  ess  to  records  must  be 
provided? 

364.38  What  mi-thods  of  evaluation  must 
the  State  plan  inc  lude? 


364.39  What  requirements  apply  to  the 
•dminist.-^ation  of  grants  under  rtn? 
Centers  far  Independent  Living  pro-'ram' 

364.40  WhokseligiWetorwceavelL 
services? 

364.41  What  assurances  must  be  intluded 
regarding  eligibility? 

364.42  What  objectives  and  inloro»Hon 
must  be  included  in  the  Slate  plan? 

364.43  What  requirements  apply  to  the 
provision  of  State  IL  services? 

Subpart  D— What  Condiitons  Mot  Be  Mel 
After  an  Award? 

364.50  What  requirements  apply  V>  tlw 
processing  of  referrals  and  applirat  :on,<=' 

364.51  What  requirements  apply  to 
determinations  of  eligibiiity  or 
ineligibility? 

364.52  What  are  the  requirwnents  fur  an  IL 
plan? 

364.53  What  iwtords  must  be  naamtai»<>(i 
ior  the  individual? 

364.54  What  are  the  durational  limiiatujiis 
on  IL  ser\  ices? 

364.55  What  standards  shall  service 
providers  meet? 

364.-56     What  are  the  special  requirements 
pertaining  to  the  jirotection.  use.  and 
release  ol  persona!  information? 

364.57  What  functions  and  i"espoiis!bilrtit*s 
may  the  State  delegate? 

364.58  What  appeal  procedures  roust  he 
available  to  consumers? 

364  59     May  an  individual's  ubility  to  pay  he 
considered  in  deienuming  his  or  her 
partitiivjtion  in  i.^e  costs  of  IL  servkj^? 
Authority:  29  L'.S  C  796-796f-5,  iinl^-s 

otherwise  no'ed. 

Subpart  A — General 

§  364.1     What  programs  are  covered? 

(a)  This  part  includes  general 
requirements  applicable  to  the  condiu  t 
of  the  fallowing  programs  authorizod 
under  Title  VII  of  the  Rehabilitation  Act 
of  1973,  as  amended: 

(1)  The  State  Independcmt  Living 
Services  (SILS)  program  (34  CFR  Part 
365). 

(2)  The  Centers  for  Independent 
Living  (CIL)  program  (34  CFR  Part  366). 

(b)  Some  pro\isions  in  this  part  also 
are  made  specifically  applicable  to  the 
lu.ippendpnt  Living  Services  forOldor 
Individuals  Who  Are  Blind  (OIB) 
program  (34  CFR  Part  367). 

(Authority:  29  CSC.  711((  )and  79R-7*if-5) 

§364.2    What  is  ttte  purpose  Of  the 
programs  authorired  t»y  Chapter  1  oT  TitJe 
Vll? 

The  purposp  of  the  SILS  and  CTL 
programs  authorized  b\  C     ipTer  1  of 
Title  VII  of  the  Act  is  to  p.  omote  a 
philosophy  of  independent  living  (IL). 
including  a  philosophy  of  consumer 
conUol.  peer  support,  self-help,  s»ilf- 
determination.  equal  access,  and 
individual  and  system  advocacy,  to 
maximize  the  leadership, 
empowerment,  independence,  and 
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productivity  of  individuals  with 
significant  disabilities,  and  to  promote 
and  maximize  the  integration  and  full 
inclusion  of  individuals  with  significant 
disabilities  into  the  mainstream  of 
American  society  by  providing  financial 
assistance  to  States — 

(a)  For  providing,  expanding,  and 
iniproving  the  provision  of  IL  services; 

to)  To  (tevelop  and  support  statewide 
networks  of  centers  for  independent 
living  (centers);  and 

(c)  For  improving  working 
relationships  among — 

(1)  SILS  programs; 

(2)  Centers; 

(3)  Statewide  Independent  Living 
Councils  (SILCs]  established  under 
section  705  of  the  Act; 

(4)  State  vocational  rehabilitation  (VR) 
programs  receiving  assistance  under 
Title  I  and  under  Part  C  of  Title  VI  of 
the  Act; 

(5)  Client  assistance  programs  (CAPs) 
receiving  assistance  under  section  112 
of  the  Act; 

(6)  Programs  funded  imder  other  titles 
of  the  Act; 

(7)  Programs  funded  under  other 
Federal  laws;  and 

(8)  Programs  funded  through  non- 
Federal  sources. 

(Authority:  29  U.S.C.  796) 

f364J   What  regulations  apply? 

The  following  regulations  apply  to  the 
SILS  and  CIL  programs: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  with  respect  to  grants  or 
subgrants  to  an  eligible  agency  that  is 
not  a  State  or  local  government  or 
Indian  tribal  organization. 

(2)  34  CFR  Part  75  Pirect  Grant 
Programs),  with  respect  to  grants  under 
Subparts  B  and  C  of  34  CFT?  Part  366. 

(3)  34  CFR  Part  76  (State- 
Administered  Programs),  with  respect  to 
grants  under  34  CFR  Part  365  and 
Subpart  D  of  34  CFR  Part  366. 

(4)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(5)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(6)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  with  respect  to 
grants  to  an  eligible  agency  that  is  a 
State  or  local  government  or  Indian 
tribal  organization. 

(7)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(8)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 


(9)  34  CFR  Part  85  (Goverrunentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(10)  34  CFR  Part  86  (Drug-Free 
Schools  and  Campuses). 

(b)  The  regulations  in  this  Part  364. 

(c)  The  regulations  in  34  CFR  Parts 
365  and  366  as  applicable. 

(Authority:  29  U.S.C.  711(c)) 

§  364.4   What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  and  in 
34  CFR  Parts  365,  366,  and  367  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Department 

EDGAR 

Fiscal  yfear 

Nonprofit 

Private 

Project 

Public 

Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part  and  to 
34  CFR  Parts  365,  366,  and  367: 

Act  means  the  Rehabilitation  Act  of 
1973,  as  amended. 

Administrative  support  services  mean 
assistance  to  support  IL  programs  and 
the  activities  of  centers  and  may  include 
financial  and  technical  assistance  in 
planning,  budget  development,  and 
evaluation  of  center  activities,  and 
support  for  financial  management 
(including  audits),  personnel 
development,  and  recordkeeping 
activities. 

(Authority:  29  U.S.C.  796c(c)(2)) 

Advocacy  means  pleading  an 
individual's  cause  or  speaking  or 
writing  in  support  of  an  individual.  To 
the  extent  permitted  by  State  law  or  the 
rules  of  the  agency  before  which  an 
individual  is  appearing,  a  non-lawyer 
may  engage  in  advocacy  on  behalf  of 
another  individual.  Advocacy  may — 

(1)  Involve  representing  an 
individual — 

(i)  Before  private  entities  or 
organizations,  government  agencies 
(whether  State,  local,  or  Federal),  or  in  , 
a  court  oif  law  (whether  State  or 
Federal);  or 

(ii)  In  negotiations  or  mediation,  in 
formal  or  informal  administrative 
proceedings  before  government  agencies 
(whether  State,  local,  or  Federal),  or  in 
legal  proceedings  in  a  court  of  law;  and 

(2)  Be  on  behalf  of— 

(i)  A  single  individual,  in  which  case 
it  is  individual  advocacy; 


(ii)  A  group  or  class  of  individuals,  in 
which  case  it  is  systems  (or  systemic) 
advocacy;  or 

(iii)  Oneself,  in  which  case  it  is  self 
advocacy. 

Attendant  care  means  a  personal 
assistance  service  provided  to  an 
individual  with  significant  disabilities 
in  performing  a  variety  of  tasks  required 
to  meet  essential  personal  needs  in  areas 
such  as  bathing,  commimicating, 
cooking,  dressing,  eating,  homemaking, 
toileting,  and  transportation. 

(Authority:  20  U.S.C.  706(30)(B)(vi)) 

Center  for  independent  living  means  a 
consumer-controlled,  commimity-based, 
cross-disability,  nonresidential,  private 
nonprofit  agency  that— 

(1)  Is  designed  and  operated  within  a 
local  conununity  by  individuals  with 
disabilities;  and 

(2)  Provides  an  array  of  IL  services. 

(Authority:  29  U.S.C.  796a{l)) 

Consumer  control  means,  with  respect 
to  a  center  or  eligible  agency,  that  the 
center  or  eligible  agency  vests  power 
and  authority  in  individuals  with 
disabilities,  including  individuals  who 
are  or  have  been  recipients  of  IL 
services. 

(Authorit>-:  29  U.S.C.  796a(2)) 

Cross-disability  means,  with  respect  " 
to  a  center,  that  a  center  provides  IL 
services  to  individuals  representing  a 
range  of  significant  disabilities  and  does 
not  require  the  presence  of  one  or  more 
specific  significant  disabilities  before 
determining  that  an  individual  is 
eligible  for  IL  services. 

(Authority:  29  U.S.C.  796a(l)) 

Designated  State  agency  or  State 
agency  means  the  sole  State  agency 
designated  to  administer  (or  supervise 
local  administration  of)  the  State  plan 
for  VR  services.  The  term  includes  the 
State  agency  for  individuals  who  are 
blind,  if  that  agency  has  been  designated 
as  the  sole  State  agency  with  respect  to 
that  part  of  the  State  VR  plan  relating  to 
the  vocational  rehabilitation  of 
individuals  who  are  blind. 

(Authority:  29  U.S.C.  706(3)  and 
721(a)(1)(A)) 

Designated  State  unit  means  either — 

(1)  The  State  agency  or  the  bureau, 
division,  or  other  organizational  unit 
within  a  State  agency  that  is  primarily 
concerned  with  the  vocational 
rehabilitation,  or  vocational  and  other 
rehabilitation,  of  individuals  with 
disabilities  and  that  is  responsible  for 
the  administration  of  the  VR  program  of 
the  State  agency;  or 

(2)  The  independent  State 
commission,  board,  or  other  agency  that 
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has  the  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation,  of 
individuals  with  disabilities  as  its 
primary  ftinction. 

(Authority:  29  U.S.C.  706(3)  and  721(d)(2)(A)) 

Eligible  agency  means  a  consumnr- 
controlled,  community-based,  cross- 
disability,  nonresidential,  private, 
nonprofit  agency. 

(Authority:  29  U.S.C.  796f-5) 

Independent  living  core  services 
mean,  for  purposes  of  services  that  are 
supported  under  the  SILS  or  CIL 
programs — 

(1)  Information  and  referral  sorvices; 

(2)  IL  skills  training; 

(3)  Peer  counseling,  including  cross- 
disability  peer  counseling;  and 

(4)  Individual  and  systems  advocacy. 
(Authority:  29  U.S.C.  706(29)) 

Independent  living  senices  includes 
the  independent  living  core  services 
and — 

(1)  Counseling ser\'ices,  including 
psychological,  psychotherapeutic,  and 
related  services; 

(2)  Services  related  to  securing 
housing  or  shelter,  including  services 
related  to  community  group  living,  that 
are  supportive  of  the  purposes  of  the 
Act,  and  adaptive  housing  services, 
including  appropriate  accommodations 
to  and  modifications  of  any  space  used 
to  serve,  or  to  be  occupied  by. 
individuals  with  significant  disabilities; 

(3)  Rehabilitation  techiiologv: 

(4)  Mobility  training; 

(5)  Services  and  training  for 
individuals  with  cognitive  and  sensory 
disabilities,  including  life  skills  training 
ajid  interpreter  andreader  services; 

(6)  Personal  assistance  services, 
including  attendant  care  and  the 
training  of  personnel  providing  these 
services; 

(7)  Surveys,  directories,_and  other 
activities  to  identify  appropriate 
housing,  recreation  opportunities,  and 
accessible  transportation,  and  other 
support  services; 

(8)  Consumer  information  programs 
on  rehabilitation  and  IL  services 
available  under  the  Act,  especially  for 
minorities  and  other  individuals  w  ith 
significant  disabilities  who  have 
traditionally  been  unserved  or 
underserved  by  programs  under  the  Act; 

(9)  Education  and  training  necessary 
for  living  in  a  community  and 
participating  in  community  activities; 

(10)  Supported  living; 

(11)  Transportation,  including  referral 
and  assistance  for  transportation; 

(12)  Physical  rehabilitation; 

(13)  Therapeutic  treatment; 

(14)  Provision  of  needed  prostheses 
and  other  appliances  and  devices; 


(15)  Individual  and  group  social  arifl 
recreational  services; 

(16)  Training  to  develop  skills 
specifically  designed  for  youths  who  are 
individuals  with  significant  disabihties 
to  promote  self-awareness  and  esteem, 
develop  advocacy  aiid  self- 
empowerment  skills,  and  explore  career 
options; 

(17)  Services  for  children; 

(18)  Services  under  other  Federal, 
State,  or  local  programs  designed  to 
provide  resources,  training,  counseling, 
or  other  assistance  of  substantial  benefit 
in  enhancing  the  independence, 
productivity,  and  quality  of  hfe  of 
individuals  with  significant  disabilities; 

(19)  Appropriate  preventive  services 
to  decrease  the  need  of  individuals  with 
significant  disabilities  assisted  under 
the  Act  for  similar  sefvices  in  the  future; 

(20)  Community  awareness  programs 
to-enhance  the  understanding  and 
integration  into  society  of  individuals 
with  significant  disabilities;  and 

(21)  Any  other  serv^ices  that  may  be 
necessary  to  improve  the  ability  of  an 
individual  with  a  significant  disability 
to  function,  continue  functioning,  or  ' 
move  toward  functioning  independently 
in  the  family  or  community  or  to 
continue  in  employment  and  that  are 
not  inconsistent  with  any  other 
provisions  of  the  Art. 

(Authority:  29  U.S.C.  r9r.e-2(l)) 

Individual  with  a  disability  means  an 
individual  who — 

(1)  Has  a  physical,  mental,  cognitive, 
or  sensory  impairment  that  substantially 
limits  one  or  more  of  the  individual's 
major  life  activities; 

(2)  Has  a  record  of  such  an 
impairment;  or  - 

(3)  Is  regarded  as  having  such  an 
impairment. 

(Authority;  29  U.S.C  7U6(8](B1) 

Individual  with  a  significant  disability 
means  an  individual  with  a  severe 
physical,  mental,  cognitive,  or  sensory 
impairment  whose  ability  to  function 
independently  in  the  family  or 
community  or  whose  ability  to  obtain, 
maintain,  or  advance  in  employment  is 
substantially  limited  and  for  whom  the 
delivery  of  IL  services  v\'ill  improve  the 
ability  to  function,  continue 
functioning,  or  move  toward 
functioning  independently  in  the  family 
or  community  or  to  continue  in 
employment. 

(.Authority:  29  use.  706(15)(B)) 

Legally  authorized  advocate  or 
representative  means  an  individual  who 
is  authorized  under  State  law  to  act  or 
advocate  on  behalf  of  another 
individual.  Under  certain 
circumstances.  State  law  permits  only 


an  attorney,  legal  guardian,  or 
individual  with  a  power  of  attomrv  <o 
act  or  advocate  on  behalf  of  another 
individual.  In  other  circumstances.  State 
law  may  permit  other  individuals  l;j  act 
or  advocate  on  behalf  of  another 
individual. 

(Authority:  29  U.S.C.  711(c)) 

Minority  group  means  Alaskan 
Natives,  American  Indians,  Asian 
Americans,  Blacks  (African  Americ.i.-s), 
Hispanic  Americans,  Native  Hawaiians. 
and  Pacific  Islanders. 

Nonresidential  means,  with  respect  to 
a  center,  that  the  center,  as  of  October 
1.  1994.  does  not  operate  or  maiiage 
housing  or  sheher  for  individuals  o'-  an 
IL  service  o;i  either  a  temporarv'  or  long- 
term  basis  unless  the  housing  or  s.hflfer 
is — 

(1)  Incidental  to  the  overall  operuion 
of  the  center; 

(2)  Nccess.-'.ry  so  that  the  indivi. •;■■,, I 
may  receive  an  IL  service:  and 

(3)  Limited  to  a  period  not  to  ex(  I'^d 
eight  weeks  during  any  six-month 
period. 

(Authorilv.  .;')  U  S.C.  79f>a.  7961-1(1)  ar..i 
706f-2(f)) 

Peer  rel^i'ionships  mean  relationships 
involving  mutual  support  and  ass:!--t.in(,e 
among  individuals  with  significant 
disabilities  who  are  actively  pursi.j.ij;  IL 
goals. 

Peer  role  models  mean  mdividj.iN 
with  significant  disabilities  whose 
achievcme.its  can  serve  as  a  positivu 
example  fcr  other  individuals  with 
significant  disabilities 

Personal  assistance  serxices  me::n  .i 
range  of  IL  services,  provided  by  ojio  or 
more  persons,  designed  to  assist  an 
individual  with  a  significant  disability 
to  perform  daily  living  activities  on  or 
off  the  job  that  the  individual  would 
typically  perform  if  the  individual  did 
not  have  a  disability.  These  IL  S'^'-vin's 
must  be  designed  to  increase  the 
individual's  control  in  life  and  abiliiv  U) 
perform  everyday  activities  on  or  off  th<> 
job. 

(Authority:  29  U.SC.  70()(ll)) 

Sen-ice  provider  means — 

(1)  A  designated  State  unit  (DSI  ;  t);.,i 
directly  provides  IL  services  to 
individuals  with  significant  disiibsiii-'-s. 

(2)  A  center  that  receives  financi.d 
assistance  under  Parts  B  or  C  of  Ch  .jv.<t 
1  of  Title  \  11  of  the  .^ct;  or 

(3)  Any  other  entity  or  individc..!  !h.,t 
meets  the  requirements  of  §  3G4.4:^ll■) 
and  provides  IL  services  under  a  griiiit 
or  contract  f^m  the  DSI'  pursu.int  to 

t?  364.43(b). 

(Authority:  29  U.S.C.  711(f)  and  79t>|i.j) 

Signifit  ant  disability  means  a  sevi'iii 
physical,  mental,  co^iiitive,  orii-n^oiy 


41890       Federal  Register  /  Vol.  59.  No.  156  /  Monday.  August  15.  1994  /  Rules  and  Regulations 


impainnent  that  substantially  limits  an 
individual's  ability  to  function 
independently  in  the  family  or 
community  or  to  obtain,  maintain,  or 
advance  in  employment. 

State  means,  except  for  sections 
711(a)(2)(A)  and  721(c)(2)(A)  and  where 
otherwise  specified  in  the  Act,  in 
addition  to  each  of  the  several  States  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau  (until 
the  Compact  of  Free  Association  with 
Palau  takes  enect). 

(Authority:  29  U.S.C.  706(16)) 

State  plan  means  the  State  IL  plan 
required  under  section  704  of  Title  VII 
of  the  Act. 

Transportation  means  travel  and 
related  expenses  that  are  necessary  to 
enable  an  individual  with  a  significant 
disability  to  benefit  from  another  IL 
service  and  travel  and  related  expenses 
for  an  attendant  or  aide  if  the  services 
of  that  attendant  or  aide  are  necessary 
to  enable  an  individual  with  a 
significant  disabiUty  to  benefit  from  that 
IL  service. 

(Authority:  29  U.S.C  706(30)(B)(xi)  and 
7n(c)) 

Unserved  and  undersen'ed  groups  or 
populations,  with  respect  to  groups  or 
populations  of  individuals  with 
significant  disabilities  in  a  State, 
include,  but  are  not  limited  to,  groups 
or  populations  of  individuals  with 
significant  disabilities  who — 

(1)  Have  cognitive  and  sensory 
impairments; 

(2)  Are  members  of  racial  and  ethnic 
minority  groups: 

(3)  Live  in  rural  areas:  or 

(4)  Have  been  identified  by  the 
eligible  agency  as  unserved  o- 
underserved  within  a  center's  project 
area. 

(Authority:  29  U.S.C.  706. 7ll(tl.  and  796f- 
796(-5) 

§  364.5    What  is  program  income  and  how 
may  it  be  used? 

(a)  Definition.  Program  income  means 
gross  income  received  by  a  grantee 
under  Title  VII  of  the  Act  that  is  directly 
generated  by  an  activity  supported 
under  34  CFR  Part  365,  3&6.  or  367. 

(b)  Sources.  Sources  of  program 
income  include,  but  are  not  limited  to, 
payments  received  from  workers' 
compensation  funds  or  fees  for  ser\icos 
to  defi'ay  part  or  all  of  the  cflfets  of 
services  provided  to  particular 
consumers. 

(c)  Use  of  program  income.  (1) 
Program  income,  whenever  earned. 


must  be  used  for  the  provision  of  IL 
services  or  the  administration  of  the 
State  plan,  as  appropriate. 

(2)  A  service  provider  is  authorized  to 
treat  program  income  as — 

(i)  A  deduction  from  total  allowable 
costs  charged  to  a  Federal  grant,  in 
accordance  with  34  CFR  80.25(g)(1):  or 

(ii)  An  addition  to  the  grant  funds  to 
be  used  for  additional  allowable 
program  expenditures,  in  accordance 
with  34  CFR  80.25(g)(2). 

(3)  Program  income  may  not  be  used 
to  meet  the  non-Federal  share 
requirement  under  34  CFR  365.12(b). 

(Authority:  29  U.S.C  711(c):  34  CFR  80.25) 

§  364.6  What  requirements  apply  to  the 
obligation  of  FederaHunds  and  program 
Incomet 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  Federal  fimds, 
including  reallotted  funds,  that  are 
appropriated  for  a  fiscal  year  to  carry 
out  a  program  under  34  CFR  Part  365, 
366,  or  367  that  are  not  obligated  or 
expended  by  the  DSU  or  center  prior  to 
the  beginning  of  the  succeeding  fiscal 
year,  and  any  program  income  received 
during  B  fiscal  year  that  is  not  obligated 
or  expended  by  the  DSU  or  center  prior 
to  the  beginning  ol  tlie  succeeding  fiscal 
year  in  which  the  program  income  was 
received,  remain  available  for  obligation 
and  expenditure  by  the  DSLI  or  center 
during  that  succeeding  fiscal  year. 

(b)  Federal  funds  appropriated  for  a 
fiscal  year  under  Part  B  of  Chapter  1  and 
undtir  Chapter  2  of  Title  VII  of  the  Act 
remain  available;  for  obligation  in  the 
succeeding  fiscal  year  only  to  the  extent 
that  the  DSU  complied  with  any 
matching  requirement  by  obligating,  in 
accordance  with  34  CFR  76.707.  the 
non-Federaf  share  in  the  fiscal  year  for 
which  the  funds  were  appropriated. 

(Authority:  29  U.S.C  718) 

Sut>part  B — What  Are  the  Application 
Requirements? 

§  364. 1 0    What  are  the  application 
requirements? 

To  roceive  a  grant  from  a  State's 
allotment  of  funds  under  Parts  B  and  C 
of  Chapter  1  of  Title  Vll  of  the  Act  and 
34  CFR  Parts  365  and  366.  a  State  shall 
submit  f(i  the  Secretar>',  and  obtain 
approval  of.  a  thrce-yoar  State  plan 
meeting  the  requirements  in  Subpart  C 
of  this  part. 

(Approved  by  the  Office  of  Management  and 
Biidsct  under  control  numlier  1820-0527) 

(Authodty:  29  U.S.C  796cfa)(l)) 


§364.11    When  must  the  State  plan  be 
submitted  for  approval? 

The  designated  State  imit  (DSU)  shall 
submit  to  the  Secretary  for  approval  the 
three-year  State  plan  no  later  than  July 
1  of  the  year  preceding  the  first  fiscal 
year  of  the  three-year  period  for  which 
the  State  plan  is  submitted. 

(Approved  by  the  Office  of  Management  and 
Budge!  under  control  number  1820-0527.) 
(Authority:  29  U.S.C.  796c(a)(4)) 

§  364. 1 2    How  does  ttie  Secretary  approve 
State  plans? 

(a)  General.  The  Secretary  approves  a 
State  plan  that  the  Secretary  determines 
meets  the  requirements  of  section  704  of 
the  Act  and  Subparts  B  through  D  of  this 
part  and  disapproves  a  plan  that  does 
not  meet  these  requirements. 

(b)  Informal  resolution.  If  the 
Secretary  intends  to  disapprove  the 
State  plan,  the  Secretary  attempts  to 
resolve  disputed  issues  informally  with 
State  officials. 

(c)  Notice  of  formal  hearing.  If,  after 
reasonable  effort  has  been  made  to 
resolve  the  dispute  informally,  no 
resolution  has  been  reached,  the 
Secretary  provides  wTitten  notice  to  the 
DSU  and  the  SILC  of  the  intention  to 
disapprove  the  State  plan  and  of  the 
opportunity  for  a  hearing. 

(d)  Hearing.  (1)  If  the  DSU  requests  a 
hearing,  the  Secretary  designates  one  or 
more  individuals,  either  from  the 
Department  or  elsewhere,  not 
responsible  for  or  connected  with  the 
Department's  administration  of  the 
programs  authorized  by  Title  VII  of  the 
Act.  to  conduct  a  hearing. 

(2)  If  more  than  one  individual  is 
designated,  the  Secretary  designates  one 
of  those  individuals  as  tha  Chief 
Hearing  Official  of  the  Heaiiog  Panel.  If 
one  individual  is  designated,  that 
individual  is  the  Hearing  Official. 

(e)  Judicial  review.  A  State  may 
apj>eal  the  Secretary's  decision  to 
disapprove  its  State  plan  by  filing  a 
petition  for  jeview  with  the  U.S.  Court 
of  Appeals  for  the  circuit  in  which  the 
State  is  located,  in  accordance  with 
section  107(d)  of  the  AcL 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  711(c)  and  796d-l{a)) 

§  364.1 3    Under  what  drcumstancM  may 
funds  t>e  withtield,  reduced,  limited,  or 
terminated? 

(a)  When  withheld,  reduced,  limited, 
or  terminated.  Payments  to  a  State 
under  Chapter  1  of  Title  VII  of  the  Act 
may  be  withheld,  reduced,  limited,  or 
terminated  as  provided  by  section 
107(c)  of  the  Act  if  the  SecnAary  finds 
that— 
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(1)  The  State  plan  has  been  so 
changed  that  it  no  longer  confonns  with 
the  requirements  of  section  704  of  the 
Act;  or 

(2)  In  the  administration  of  the  State 
plan,  there  is  a  failure  to  comply 
substantially  with  any  provision  of  the 
plan. 

(b)  Informal  resolution.  If  the 
Secretary  intends  to  withhold,  reduce, 
limit,  or  terminate  payment  of  funds  to 
a  State  under  Title  VII  of  the  Act  as 
provided  by  section  107(c)  of  the  Act, 
the  Secretary  attempts  to  resolve 
disputed  issues  informally  with  State 
officials. 

(c)  Notice  of  forma]  hearing.  If,  after 
reasonable  effort  has  been  made  to 
resolve  the  dispute  informally,  no 
resolution  has  been  reached,  the 
Secretary  provides  written  notice  to  the 
DSU  and  SILC  of  the  intention  to 
withhold,  reduce,  limit,  or  terminate 
payment  of  funds  under  Title  VII  of  the 
Act  and  of  the  opportunity  for  a  hearing. 

(d)  Hearing.  If  the  DSU  requests  a 
hearing,  the  Secretary  designates  an 
administrative  law  judge  (ALJ)  in  the 
Office  of  Administrative  Law  Judges  to 
conduct  a  hearing  in  accordance  with 
the  provisions  of  34  CFR  Part  81, 
Subpart  A. 

(e)  Initial  decision.  The  AL]  issues  an 
initial  decision  in  accordance  with  34 
CFR  81.41. 

(f)  Petition  for  review  of  an  initial 
decision.  The  DSU  may  seek  the 
Secretary's  review  of  an  ALJ's  initial 
decision  in  accordance  with  34  CFR 
81.42. 

(g)  Review  by  the  Secretary.  The 
Secretary  reviews  an  ALJ's  initial 
decision  in  accordance  with  34  CFR 
81.43. 

(h)  Final  decision  of  the  Department. 
The  ALJ's  initial  decision  becomes  the 
final  decision  of  the  Department  in 
accordance  with  34  CFR  81.44. 

(i)  Judicial  review.  A  State  may  appeal 
the  Secretary's  final  decision  to 
withhold,  reduce,  limit,  or  terminate 
pajTnent  of  fijnds  to  a  State  under  Title 
VII  of  the  Act  by  filing  a  petition  for 
review  with  the  U.S.  Court  of  Appeals 
for  the  circuit  in  which  the  State  is 
located,  in  accordance  with  section 
107(d)  of  the  Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  72-(cWd)  and  796d- 
1(a)) 

Subpart  C— What  Are  the  State  Plan 
Requirements? 

§364.20    What  are  the  general 
requirements  for  a  State  plan? 

(a)  Form  and  content.  The  State  plan 
must  contain,  in  the  form  prescribed  by 
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the  Secretary,  the  information  required 
by  this  part  and  any  other  information 
remiested  by  the  Secretary. 

(b)  Duration.  (1)  The  State  plan  must 
cover  a  three-year  period  and  must  be 
amended  whenever  necessary  to  reflect 
any  material  change  in  State  law, 
organization,  poUcy,  or  agency 
operations  that  affects  the 
administration  of  the  State  plan. 

(2)  The  Secretary  may  require  a  State 
to  submit  an  interim  State  plan  for  a 
period  of  less  than  three  years  following 
a  reauthorization  of  the  Act  and  prior  to 
the  effective  date  of  final  regulations. 

(c)  Joint  development-single  agency. 
The  State  plan  must  be  jointly— 

(1)  Developed  by  the  DSU  and  the 
SILC;  and 

(2)  Signed  by  the— 

(i)  Director  of  the  DSU  (Director);  and 
(ii)  Chairperson  of  the  SILC,  acting  on 

behalf  of  and  at  the  direction  of  the 

SILC. 

(d)  Joint  development-separate  agency 
for  individuals  who  are  blind.  If  a 
separate  State  agency  is  authorized  by 
State  law  as  the  sole  State  agency  with 
authority  to  administer  or  supervise  the 
administration  of  that  part  of  the  State 
plan  relating  to  the  vocational 
rehabilitation  of  individuals  who  are 
blind,  the  State  plan  must  be  jointly — 

(1)  Developed  by  the  DSU,  the  SILC, 
and  the  separate  State  sgency 
authorized  to  provide  VR  servicps  for 
individuals  who  are  blind;  and 

(2)  Signed  by  the— 
(i)  Director; 

(ii)  Director  of  the  separate  State 
agency  authorized  to  provide  VR 
services  for  individuals  who  are  blind; 
and 

(iii)  Chairperson  of  the  SILC,  acting 
on  behalf  of  and  at  the  direction  of  the 
SILC. 

(3)  (Cross-reference:  See  §  364.22(c).) 

(e)  The  State  plan  must  assure  that,  as 
appropriate,  the  DSU  and  SILC  actively 
consult  in  the  development  of  the  .State 
plan  with  the  Director  of  the  CAP 
authorized  under  section  112  of  the  Act. 

(f)  Periodic  review  and  revision.  The 
State  plan  must  provide  for  the  review 
and  revision  of  the  plan,  at  least  once 
every  three  years,  to  ensure  the 
existence  of  appropriate  planning, 
financial  support  and  coordination,  and 
other  assistance  to  appropriately 
address,  on  a  statewide  and 
comprehensive  basis,  the  needs  in  the 
State  for— 

(1)  Providing  State  IL  services; 

(2)  Developing  and  supporting  a 
statewide  network  of  centers;  and 

(3)  Working  relationships  between- 
(i)  Programs  providing  IL  services  and 

supporting  or  establishing  centers;  and 

(ii)  The  VR  program  ostablished  under 
Title  I  of  the  Act,  and  other  programs 


providing  ser\ices  for  individuals  with 
disabilities. 

(g)  Public  hearings.  (1)  The  State  plan 
must  assure  that  the  DSU  and  SILC 
conduct  public  meetings  to  provide  all 
segments  of  the  public,  including 
interested  groups,  organizations,  and 
individuals,  an  opportunity  to  comment 
on  the  State  plan  prior  to  its  submission 
to  the  Secretary  and  on  any  revisions  to 
the  approved  State  plan.  The  DSU  and 
SILC  may  meet  the  public  participation 
requirement  by  holding  the  public 
meetings  before  a  preliminary  draft 
State  plan  is  prepared  or  by  providing 
a  preliminary  draft  State  plan  for 
comment  at  the  public  meetings. 

(2)  The  State  plan  must  assure  that  the 
DSU  and  SILC  establish  and  maintain  a 
written  description  of  procedures  for 
conducting  public  meetings  in 
accordance  with  the  following 
reouirements: 

(i)  The  DSU  and  SILC  shall  provide 
appropriate  and  sufficient  notice  of  the 
public  meetings.  Appropriate  and 
sufficient  notice  means  notice  provided 
at  least  30  days  prior  to  the  public 
meeting  through  various  media 
available  to  the  general  public,  such  as 
newspapers  and  public  service 
announcemtnts,  and  through  specific 
contacts  with  appropriate  constitiionty 
groups  and  organizations  identified  by 
the  DSU  and  SILC. 

(ii)  The  DSU  and  SILC  shall  mako 
reasonable  accommodation  to 
individuals  with  disabilities  who  rely 
on  alternative  modes  of  communication 
in  the  conduct  of  the  public  meetings, 
including  providing  sign  language 
interpreters  and  audio-loops. 

(iii)  The  DSU  and  SILC  shall  prov  i.'o 
the  notices  of  the  public  meetings,  .;ny 
written  material  provided  prior  to  or  .it 
the  public  meetings,  and  the  approvml 
State  plan  in  accessible  formats  for 
individuals  who  rely  on  allemativo 
modes  of  communication. 

(h)  The  State  plan  must  assure  that,  al 
the  public  n.eetings  to  develop  the  Stale 
plan,  the  DSU  and  SILC  identify  those 
provisions  in  the  State  plan  that  are 
State-imposed  requirements.  For 
purposes  of  this  section,  a  State- 
imposed  requirement  includes  any  Slate 
law,  regulation,  rule,  or  policy  relLiing 
to  the  DSU's  administration  or  opentf  ion 
of  IL  programs  under  Title  VII  of  the 
Act,  including  any  rule  or  policy 
implementing  any  Federal  law, 
regulation,  or  guideline,  that  is  be\  ond 
what  would  be  required  to  complv  \\,\h 
the  regulations  in  34  CFR  Parts  364.  ;i6.5, 
366.  and  367. 

(i)  The  State  plan  also  must  adii:i>s,s 
how  the  specific  requirements  in 
«»§  364.21  tl]nHigh  364  43  and  in 
!?S  364.56  anJ  364.59  -.v  ill  be  met. 
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(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority.  29  U.S.C  711(c)  and  796c  (a)  and 
(m)(8)) 

S  364^    Wbat  are  tfw  requirements  for  the 
Statewide  Imtepemlent  Living  Council 
(SILC)? 

(a)  Establishment.  (1)  To  be  eligible  to 
receive  assistance  under  Chapter  1  of 
Title  Vn  of  the  Act.  each  State  shall 
establish  a  SILC  that  meets  the 
requirements  of  section  705  of  the  Act. 

(2)  The  SILC  may  not  be  established 
as  an  entity  within  a  State  agency, 
including  the  designated  State  agency  or 
DSU.  The  SILC  shall  be  independent  of 
the  DSU  and  all  other  State  agencies. 

(b)  Appointment  and  composition.  (1) 
Appointment.  Members  of  the  SILC 
must  be  appointed  by  the  Governor  or 
the  appropriate  entity  within  the  State 
responsible,  in  accordance  with  State 
law.  for  making  appointments. 

(2)  Composition,  (i)  The  SILC  must 
include — 

(A)  At  least  one  director  of  a  center 
chosen  by  the  directors  of  centers 
within  the  State;  and 

(B)  As  ex  officio,  nonvoting  members, 
a  representative  from  the  DSU  and 
representatives  from  other  State 
agencies  that  provide  services  to 
individuals  with  disabilities. 

(ii)  The  SILC  may  include — 

(A)  Other  representatives  from 
centers; 

(B)  Parents  and  legal  guardiajis  of 
individuals  with  disabilities; 

(C)  Advocates  of  and  for  individuals 
with  disabilities; 

(D)  Representatives  from  private 
businesses; 

(E)  Representatives  from  organizations 
that  provide  services  for  individuals 
with  disabilities;  and 

(F)  Other  appropriate  individuals, 
(iii)  A  majority  of  the  members  of  the 

SILC  must  be  individuals  with 
disabilities,  as  defined  in  |i  364.4(b).  and 
not  employed  by  any  Statr  af;cncy  or 
CL-nter. 

(c.)  Qitalifications  The  Sll.C  must  \>e 
ftomposed  of  memlnirs — 

(1)  Who  pmvid«!  slairwi.lt' 
representation; 

(2)  Who  represinil  «  bro.id  niiigi!  o( 
individuals  with  disalHliti^s:  and 

(.1)  Who  are  knowlwlgcahin  about 
conttrrs  and  lLsprvict\s. 

(cl)  Voting  memtiers.  A  majority  of  tlie 
voting  rnomt>ers  of  the  SILC  must  bo 
individuals  with  disalulilies,  as  defined 
in  §  364.4(b).  and  not  employed  by  any 
Stale  agency  or  centtr. 

(e)  Chairperson.  (1)  7/i  g<'nr:ral.  Except 
as  provided  in  paragraph  (c)(2)  of  this 
sef:tion,  the  SiLC  shall  select  a 
chairperson  trora  anong  the  voting 
membership  of  the  SILC. 


(2)  Designation  by  Governor.  In  States 
in  which  the  Governor  does  not  have 
veto  power  pursuant  to  State  law,  the 
Governor  shall  designate  a  voting 
member  of  the  SILC  to  serve  as  the 
chairperson  of  the  SILC  or  shall  require 
the  SILC  to  so  designate  a  voting 
member. 

(f)  Terms  of  appointment.  Each 
member  of  the  SILC  shall  serve  for  term 
of  three  years,  except  that — 

(1 )  A  member  appointed  to  fill  a 
vacancy  occurring  prior  to  the 
expiratioa  of  the  term  for  which  a 
predecessor  was  appointed  must  be 
appointed  for  the  remainder  of  that 
term; 

(2)  The  terms  of  service  of  the 
members  iiiitially  appointed  must  be  (as 
specified  by  the  appointing  authority) 
for  the  fewer  number  of  years  as  will 
provide  for  the  expiration  of  terms  on  a 
staggered  basis;  and 

(3)  No  nember  of  the  SILC  may  serve 
for  more  tlian  two  consecutive  full 
terms. 

(g)  Duties.  The  SILC  shall— 

(1)  Jointly  develop  and  sign  (in 
conjunction  with  the  DSU)  the  State 
plan  required  by  section  704  of  the  Act 
and  §  364.20; 

(2)  Moaitor.  review,  and  evaluate  the 
implementation  of  the  State  plan; 

(3)  Coordinate  activities  with  the  State 
Rehabilitation  Advisory  Council 
established  under  section  105  of  the  Act 
and  councils  that  address  the  needs  of 
specific  disability  populations  and 
issues  under  other  Federal  law; 

(4)  Ensure  that  all  rogularly  schfiduled 
meetings  of  the  SILC  are  open  to  the 
public:  and  sufficit-ut  advanco  notic.e  is 
provided;  and 

(5)  Suljmit  to  the  .Secretary  all 
piiriodic  rt.'ports  as  the  Secretary  may 
reasonably  request  and  keep  all  records, 
and  afford  access  to  all  records,  as  the 
Si!c.retary  finds  necessary  to  verify  the 
p(;riodic  reports. 

(h)  Hearings.  The  SILC  is  authorized 
to  hold  any  hearings  and  forums  that  the 
SILC;  determines  to  be  necessary  to  carry 
out  its  duties. 

(i)  Ih-sotirce  plan.  (1)  The  SILC  shall 
prepare.  In  conjunction  with  the  DSU.  a 
resource  plan  for  tiie  provision  of 
resnurc;es.  including  staff  and  personnel, 
made  available  under  Fans  B  and  C  of 
Chanter  1  of  Title  VII  of  the  Act.  Part  C 
of  Title  1  of  the  Ait,  and  horn  other 
publit;  and  private  sounes  that  may  be 
nercssarj  to  carry  out  the  func  tions  of 
the  .SJLC:  under  this  part. 

(2\  Ths  SlLC's  resource  plan  must,  to 
the  maximum  extent  po.ssible,  rely  on 
llu'  use  frf  resources  in  existence  during 
the  period  of  implementation  of  the 
State  pUui. 


(3)  No  conditions  or  requirements 
may  be  included  in  the  SILC's  resource 
plan  that  may  compromise  the 

independence  of  the  SILC. 

(4)  The  SILC  is  responsible  for  the 
proper  expenditure  of  funds  and  use  of 
resources  that  it  receives  under  the 
resource  plan. 

(5)  A  description  of  the  SILC's 
resource  plan  required  by  paragraph 
(i)(l)  of  this  section  must  be  included  in 
the  State  plan. 

(i)  Staff.  (1)  The  SILC  shall,  consistent 
with  State  law.  super\'ise  and  evaluate 
its  staff  and  other  personnel  as  may  be 
neces.sary  to  carry  out  its  functions 
under  this  section.. 

(2)  While  assisting  the  SILC  in 
carrying  out  its  duties,  staff  and  other 
personnel  made  available  to  the  SILC  by 
the  DSU  may  not  be  assigned  duties  by 
the  designated  State  agency  or  DSU,  or 
any  other  agency  or  office  of  the  State, 
that  would  create  a  conflict  of  interest. 

(k)  Reimbursement  and 
compensation.  The  SILC  may  use  the 
resources  described  in  paragraph  (i)  of 
this  section  to  reimburse  members  of  the 
SILC  for  reasonable  and  necessary 
expenses  of  attending  SILC  meetings 
and  performing  SILC  duties  (including 
child  care  and  personal  assistance 
services)  and  to  pay  compensation  to  a 
member  of  the  SILC,  if  the  member  is 
not  employed  or  must  forfeit  wages  from 
other  employment,  for  each  day  the 
member  is  engaged  in  performing  SILC 
duties. 

(1)  Conflict  of  interest.  The  code  of 
conduct  provisions  in  34  CFR  74.162 
and  the  conflict  of  interest  provisions  in 
34  CFR  75.524  and  75.525  apply  to 
members  of  the  SILC.  For  purposes  of 
this  paragraph  and  34  CFR  74.162. 
75.524,  and  75.525.  a  SILC  is  not 
considered  a  government,  governmental 
entity,  or  governmental  recipient. 

(.\ppro\Td  by  the  Office  of  Management  and 
Budget  under  control  number  1820-O.S27) 
(Authority:  29  U.S.C.  7<>f>d) 

§364.22    What  is  the  State's  responsibiiity 
for  administration  of  the  programs 
authorized  by  Chapter  1  of  Title  VII? 

(a)  General.  The  State  plan  must 
identify  the  DSU  as  the  entity  that,  on 
behalf  of  the  Stale,  shall— 

(1)  Receive,  account  for,  and  disburse 
funds  received  by  the  State  under  Part 
n  of  Chapter  1  and  section  723  of  Title 
VII  of  the  Act  (and  34  CFR  Parts  365  and 
366,  as  applicable)  based  on  the  plan; 

(2)  I'rovide,  as  applicable, 
administrative  support  services  for  the 
SILS  and  CIL  programs  under  Part  B  of 
Chapter  1  and  section  723  of  Title  VII 
of  the  Act,  respet:tively,  and  34  CFR 
Parts  365  and  366.  respectively; 
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(3)  Keep  records  and  afford  access  to 
these  records  as  the  Secretary  finds  to  be 
necessary  with  respect  to  the  SILS  and 
CIL  programs;  and 

(4)  Sut»nit  additional  information  or 
provide  assurances  as  the  Secretary  may 
require  with  respect  to  the  SILS  and  CIL 
proQvms. 

(bj  Provision  of  administrative 
support  services.  The  State  plan  must 
describe  the  administrative  support 
services  to  be  provided  by  the  DSU 
under  paragraph  (a)(2)  of  this  section. 

(c)  Designation  of  State  unit  for 
individuals  who  are  blind.  The  State 
plan  may  designate  a  State  agency  or  the 
organizational  unit  of  a  State  agency 
that  is  autliorized  under  State  law  to 
provide  VR  services  to  individuals  who 
are  blind  imder  a  State  VR  plan  as  the 
DSU  to  administer  that  part  of  the  State 
IL  plan  under  which  IL  services  are 
provided  to  individuals  who  are  blind. 
However,  a  State  agency  designated 
pursuant  to  this  paragraph  may  not 
submit  a  separate  State  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  796c(i)) 

§364.23    What  ar»  the  staffing 
requirements? 

(a)  General  staffing  requirement.  The 
State  plan  must  assure  that  the  staff  of 
the  service  provider  includes  jjersonnel 
who  are  specialists  in  the  development 
and  provision  of  IL  services  and  in  the 
development  and  support  of  centers. 

(b)  Alternative  communication  needs 
staffing.  The  State  plan  must  also  assure 
that,  to  the  maximum  extent  feasible, 
the  service  provider  makes  available 
personnel  able  to  communicate — 

(1)  With  individuals  with  significant 
disabilities  who  rely  on  alternative 
modes  of  communication,  such  as 
manual  communication,  nonverbal 
communication  devices,  Brailfe,  or 
audio  tapes,  and  who  apply  for  or 
receive  IL  services  under  Title  VII  of  the 
Act;  and 

(2)  In  the  native  languages  of 
individuals  virith  significant  disabilities 
whose  English  proficiency  is  limited 
ajid  who  apply  for  or  receive  IL  services 
under  Title  VII  of  the  Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority;  29  U.S.C  711(c)  ;uid  796c(a)(l)) 

§  364.24    What  assurances  are  required  for 
staff  development? 

The  State  plan  must  assure  that  the 
service  provider  establishes  and 
maintains  a  program  of  staff 
development  for  all  classes  of  positions 
involved  in  providing  IL  services  and,  if 
appropriate,  in  administering  the  CIL 
program.  The  staff  development 


program  must  emphasize  improving  the 
skills  of  staff  directly  responsible  for  the 
provision  of  IL  services,  including 
knowledge  of  and  practice  in  the  IL 

philos<^hy. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  711(c)  and  796c(ani)) 

§  364.25    What  are  the  requliements  for  a 
statewide  network  of  centers  for 
IndependeiM  living? 

(a)  The  State  plan  must  include  a 
design  for  the  establishment  of  a 
statewide  network  of  centers  that 
comply  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  Subparts  F  and  G  of  34  CFR 
Part  366. 

(b)  The  design  required  by  paragraph 
(a)  of  this  section  must  identify 
unserved  and  underserved  areas  and 
must  provide  an  order  of  priority  for 
serving  these  areas. 

(Approved  by  the  Office  of  Management  and 
Budget  under  conu-ol  number  1820-0527) 
(Authority:  29  U.S.C.  711(c)  and  796c(g)) 

§364.26    What  are  tt>e  requirements  for 
cooperation,  coordination,  and  working 

relationships? 

(a)  The  State  plan  must  include  steps 
that  will  be  taken  to  maximize  the 
cooperation,  coordination,  and  working 
relationships  among — 

(1)  The  SILS  program,  the  SILC.  and 
centers;  and 

(2)  The  DSU,  other  State  agencies 
represented  on  the  SILC,  other  councils 
that  address  the  needs  of  specific 
disability  populations  and  issues,  and 
other  public  and  private  entities 
determined  to  be  appropriate  by  the 
SILC. 

(b)  The  State  plan  must  identify  (he 
entities  to  which  the  DSU  and  the  SILC 
will  relate  in  carrying  out  the 
requirements  of  paragraph  (a)  cf  this 
section. 

(Approved  by  ihe  OfTite  of  Management  ^nd 
Budget  under  control  number  1H20-0527) 
(Authority:  29  U.S.C.  796r{i)} 

§364.27    What  are  the  requirements  tor 
coordinating  Independent  living  (IL) 
services? 

The  State  plan  must  describe  how  IL 
services  funded  under  Chapter  1  of  Title 
VII  of  the  Act  will  be  coordinated  with, 
and  complement,  other  services,  to 
avoid  urmecessary  duplication  with 
other  Federal,  State,  and  local  programs, 
including  the  OIB  program  authorized 
by  Chapter  2  of  Title  VII  of  the  Act,  that 
provide  IL-  or  VR-related  ser\'ices.  This 
description  must  include  those  services 
provided  by  State  and  local  agencies 
administering  the  special  education, 
vocational  education,  developmental 


disabilities  services,  public  health, 
mental  health,  housing,  transportation, 
and  veterans'  programs,  and  the 
programs  authorized  under  Titles  XVUl 
through  XX  of  the  Social  Security  Act 
within  the  State. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C  796c(j)  and  752(i)(2)lC)) 

§  364.28    What  requirements  relate  to  IL 
services  for  older  Individuals  who  are 
t>ilnd? 

The  State  plan  must  include  an 
assurance  that  the  DSU  will  seek  to 
incorporate  into  and  describe  in  the 
State  plan  any  new  methods  or 
approaches  for  the  provision  to  older 
individuals  who  are  blind  of  IL  services 
that  are  developed  under  a  project 
funded  under  Chapter  2  of  Title  VII  of 
the  Act  and  that  the  DSU  determines  to 
be  effective. 

(Approved  by  the  Office  of  Management  and 
Budget  under  (ontrol  number  1820-0527) 

(Authority:  29  U.S.C.  7U(r),  796cli).  and 
796l^(h))  ■ 

§  364.29    What  are  the  requirements  for 
coordinating  Federal  and  State  sources  of 
funding? 

(a)  The  State  plan  must  describe 
efforts  to  coordinate  Federal  and  State  . 
funding  for  centers  and  IL  ser\'ices. 

(b)  The  State  plan  must  identify  the 
amounts,  sources,  a.nd  purposes  of  the 
funding  to  be  coordinated  under 
paragraph  (a)  of  this  section,  including; 
the  amount  of  State  funds  earmarked  for 
the  general  operation  of  centers. 

(c)  Cross-reference:  See  34  CFR 
366.30(a). 

(Approved  by  the  OfRce  of  Managem<Trt  and 
Budget  under  r  ontrol  number  1820-0537) 
(.Authority:  29  U.S.C-  79h((k)) 

§  364.30    What  notice  must  tie  given  atMut 
the  Client  Assistance  Program  (CAP)? 

The  State  plan  must  include 
satisfactory  assurances  that  all  service 
providers  will  use  formats  that  are 
accessible  to  notify  individuals  seeking 
or  receiving  IL  scrx-ices  under  Chapter  1 
ofTitle  VII  about— 

(a)  The  availability  of  the  CAP 
authorized  by  section  112  of  the  .^i  t; 

(b)  The  purposes  of  the  st»r\'ia^   ■ 
provided  under  the  C\P:  and 

(c)  How  to  contact  the  CAP. 

(.•\ppmved  by  the  Office  of  Managemi-nl  and 
Hudxi^t  under  control  number  1H20-0527) 
(Autlioiity:  29  U.S.C  718a  and  796c(mni}) 

§  364.31    What  are  the  affirmative  action 
requirements? 

The  State  plan  must  include 
satisfactory'  assurances  that  all 
recipients  of  financial  assistance  und'T 
Parts  B  and  C  of  Chapter  1  ofTitle  VII 
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of  the  Act  will  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  individuals  %vith  significant 
disabilities  on  the  same  terms  and 
conditions  required  with  respect  to  the 
employment  of  individuals  with 
disabilities  under  section  503  of  the  Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  796c(m)(2)) 

f  964.32    What  are  the  requirements  for 
otftraach? 

(a)  With  respect  to  IL  services  and 
centers  funded  under  Chapter  1  of  Title 
VII  of  the  Act.  the  State  plan  must 
include  steps  to  be  taken  regarding 
outreach  to  populations  in  the  State  that 
are  unserved  or  underserved  by 
programs  under  Title  VII,  including 
minority  groups  and  urban  and  rural 
populations. 

(b)  The  State  plan  must  identify  the 
populations  to  be  designated  for 
targeted  outreach  efforts  under 
paragraph  (a)  of  this  section  and  the 
geographic  areas  (i.e.,  communities)  in 
which  they  reside. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  796c(l)) 

$364.33 

needs? 


What  is  required  to  meet  minority 


The  State  plan  must  demonstrate  how 
the  State  will  address  the  needs  of 
individuals  with  significant  disabilities 
fix)m  minority  group  backgrounds. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  711(c).  718b(b).  and 
796c(l)) 

§384.34    What  are  the  fiscal  and 
accounting  requirements? 

In  addition  to  complying  with 
applicable  EDGAR  fiscal  and  accounting 
requirements,  the  State  plan  must 
include  satisfactory  assurances  that  all 
recipients  of  financial  assistance  under 
Parts  B  and  C  of  Chapter  1  of  Title  VII 
of  the  Act  will  adopt  those  fiscal  control 
and  fimd  accounting  procedures  as  may 
be  necessary  to  ensure  the  proper 
disbursement  of  and  accounting  for 
those  funds. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 

(Authority:  29  U.S.C.  796c(m)(3)) 

§  364.35    What  records  must  tw 
maintained? 

In  addition  to  complying  with 
applicable  EDGAR  recordkeeping 
requirements,  the  State  plan  must 
include  satisfactory  assurances  that  all 
recipients  of  financial  assistance  under 
Parts  B  and  C  of  Chapter  1  of  Title  VII 
of  the  Act  will  maintain — 


(a)  Records  that  fully  disclose  and 
document — 

(1)  Tha  amount  and  disposition  by  the 
recipient  of  that  financial  assistance: 

(2)  Tha  total  cost  of  the  project  or 
imdertaking  in  connection  with  which 
the  financial  assistance  is  given  or  used; 

(3)  Tha  amount  of  that  portion  of  the 
cost  of  thp  project  or  undertaking 
supplied  by  other  sources;  and 

(4)  Cknopliance  with  the  requirements 
of  Chapter  1  of  Title  VII  of  the  Act  and 
this  part;  and 

(b)  Other  records  that  the  Secretary 
determines  to  be  appropriate  to  facilitate 
an  effective  audit. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 

(Authority:  29  U.S.C.  796c(m){4)) 

§364.36   What  are  the  reporting 
requirements? 

With  respect  to  the  records  that  are 
required  by  §  364.35,  the  State  plan 
must  include  satisfactory  assurances 
that  all  recipients  of  financial  assistance 
under  Parts  B  and  C  of  Chapter  1  of  Title 
VII  of  the  Act  will  submit  reports  that 
the  Secretary  determines  to  be 
appropriate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  796c(m)(4)(D)) 

§  364.37   What  access  to  records  must  be 
provided? 

For  the  purpose  of  conducting  audits, 
examinations,  and  compliance  reviews, 
the  State  plan  must  include  satisfactory 
assurances  that  all  recipients  of 
financial  assistance  under  Parts  B  and  C 
of  Chapter  1  and  Chapter  2  of  Title  VII 
of  the  Act  will  provide  access  to  the 
Secretary  and  the  Comptroller  General, 
or  any  of  their  duly  authorized 
representatives,  to — 

(a)  The  records  maintained  under 
§364.35; 

(b)  Any  other  books,  documents, 
papers,  and  records  of  the  recipients 
that  are  pertinent  to  the  financial 
assistance  received  under  Chapter  1  of 
Title  VII  of  the  Act;  and 

(c)  All  individual  case  records  or  files 
or  consumer  service  records  of 
individuals  served  under  34  CFR  Part 
365,  366.  or  367,  including  names, 
addresses,  photographs,  and  records  of 
evaluation  included  in  those  individual 
case  records  or  files  or  consumer  service 
records. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  711(c)  and 
796c{m)(4  (c)  and  (5)) 


§  364.38    What  methods  of  evaluation  must 
the  State  plan  include? 

The  State  plan  must  establish  a 
method  for  the  periodic  evaluation  of 
the  effectiveness  of  the  plan  in  meeting 
the  objectives  established  in  §364.42, 
including  evaluation  of  satisfaction  by 
individuals  with  significant  disabilities 
who  have  participated  in  the  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527] 
(Authority:  29  U.S.C.  796c(n)) 

§  364.39    What  requirements  apply  to  th« 
administration  of  grants  under  ttte  Centers 
for  Independent  Living  program? 

In  States  in  which  State  fimding  for 
centers  equals  or  exceeds  the  amount  of 
funds  allotted  to  the  State  under  Part  C 
of  Title  VII  of  the  Act,  as  determined 
pursuant  to  34  CFR  366.29  and  366.31, 
and  in  which  the  State  elects  to 
administer  the  CIL  program  as  provided 
in  section  723  of  the  Act,  the  State  plan 
must  include  policies,  practices,  and 
procedures,  including  the  order  of 
priorities  that  the  State  may  establish 
pursuant  to  34  CFR  366.34(a),  that  are 
consistent  with  section  723  of  the  Act  to 
govern  the  awarding  of  grants  to  centers 
and  the  oversight  of  these  centers. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  796c  (g)  and  (h),  796f- 
1(d).  and  796f-2(d)) 

§  364.40    Who  is  eligibie  to  receive  IL 
services? 

The  State  plan  must  assure  that — 

(a)  Any  individual  with  a  significant 
disability,  as  defined  in  §  364.4(b),  is 
eligible  for  IL  services  under  the  SILS 
and  CIL  programs  authorized  under 
Chanter  1  of  Title  VII  of  the  Act; 

(b)  Any  individual  may  seek 
information  about  IL  services  undtsr 
these  programs  and  request  referral  to 
other  services  and  programs  for 
individuals  with  significant  disabilities, 
as  appropriate;  emd 

(c)  The  determination  of  an 
individual's  eligibility  for  IL  services 
under  the  SILS  and  CIL  programs  meets 
the  requirements  of  §  364.51. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  706(15)(B)  and  796b) 

§  364.41    What  assurances  must  be 
included  regarding  eligibitity? 

(a)  The  State  plan  must  assure  that  the 
service  provider  applies  eligibility 
requirements  without  regard  to  age, 
color,  creed,  gender,  national  origin, 
race,  religion,  or  type  of  significant 
disability  of  the  individual  applying  for 
IL  services. 

(b)  The  State  plan  must  assure  that  the 
service  provider  does  not  impose  any 
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State  or  local  residence  requirement  that 
excludes  under  the  plan  any  individual 
who  is  present  in  the  State  and  who  is 
otherwise  eligible  ior  IL  services  from 
receiving  IL  services. 

(Approved  by  the  Office  of  Management  and 
Budget  under  coDtnd  number  I820-0527) 
(Authority;  29  U.S.C  711(c)  and  796c(a)(l)) 

§364.42   What obiKtiwes and mfonnalion 
must  ba  fncludad  in  the  State  plan? 

(a)  The  State  plan  must  ^>ecifically 
describe — 

(1)  Tha  objectives  to  be  achieved; 

(2)  The  financial  plan  f(».Uie  use  of 
Federal  and  non-Federd -funds  to  meet 
these  objective.  The  financial  plan 
must  identify  the  source  and  amounts  of 
other  Federal  and  non-Federal  funds  to 
be  used  to  meet  these  ob)ectives;  and 

(3)  How  funds  received  under 
sections  711,  721,  and  752  of  the  Act 
will  further  these  objectives. 

(b)  The  objectives  required  by 
paragraph  (a)  of  this  section  must 
address 

(1)  The  overall  goals  and  mission  of 
the  State's  IL  programs  and  services; 

(2)  The  various  priorities  for  the  types 
of  services  and  populations  to  be  served; 
and 

(3)  The  types  of  services  to  be 
provided. 

(c)  In  developing  the  objectives 
required  by  paragraph  (a)  of  this  section, 
the  DSU  and  the  SILC  shall  consider, 
and  incorporate  if  appropriate,  the 
priorities  and  objectives  established  by 
centers  piu^uant  to  section  725(c)(4)  of 
the  Act. 

(d)  The  State  plan  must  establish 
timeframes  for  the  achievement  of  the 
objectives  required  by  paragraph  (a)  of 
this  section. 

(e)  The  State  plan  must  explain  how 
the  objectives  required  by  paragraph  (a) 
of  this  section  are  consistent  with  and 
further  the  purpose  of  Chapter  1  of  Title 
VII  of  the  Act,  as  stated  in  section  701 
of  the  Act  and  §  364.2. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  796c<d)) 

§364.43    What  raquirementa  apply  to  the 
proviaion  of  State  IL  services? 

(a)  The  State  plan  must  describe  the 
extent  and  scope  of  IL  services  to  be 
provided  under  Title  Vn  of  the  Act  to 
meet  the  objectives  stated  in  §  364.42. 

(b)  The  State  plan  must  provide  that 
the  State  directly,  or  through  grants  or 
contracts,  will  provide  IL  services  with 
Federal,  State,  or  other  funds. 

(c)  Unless  the  individual  signs  a      "^ 
waiver  stating  that  an  IL  plan  is 
unnecessaiy,  IL  services  provided  to 
individuals  with  significant  disabiUties 
must  be  in  accordance  with  an  IL  plan 


that  meets  the  requirements  of  §  364.52 
and  that  is  mutually  agreed  upcm  by^ 

(1)  An  approiHiate  suff  mendwr  of  the 

service  provider;  and 

(2)  The  individual. 

(d)  If  the  State  provides  the  IL  services 
that  it  is  required  to  provide  by 
paragraph  (b)  of  this  section  throt^ 
grants  or  contracts  with  third  parties, 
the  State  plan  must  describe  these 
arrangements. 

(e)  If  the  State  contracts  with  or 
awards  a  grant  to  a  center  for  the  goieral 
operation  of  the  center,  the  State  shall 
delegate  to  the  center  the  determination 
of  an  individual's  eligibility  for  services 
from  that  center.  If  the  State  contracts 
with  or  awards  a  grant  to  a  third  party 
to  provide  specific  IL  services,  the  State 
may  choose  to  delegate  to  the  IL  service 
provider  the  determination  of  eligibility 
for  these  services  and  the  development 
of  an  IL  plan  for  individuals  who 
receive  these  services. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  711(c),  796c(eHfl.  and 
796f-4(b)(2)) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§364.50    What  rsqulraments  apply  to  the 
processing  of  referrals  and  applications? 
The  service  provider  shall  apply  the 
standards  and  procedtues  established  by 
the  DSU  pursuant  to  34  CFR  365.30  to 
ensure  expeditious  and  equitable 
handhng  of  referrals  and  applications 
for  IL  services  from  individuals  with 
significant  disabilities. 

(Authority:  29  U.S.C.  711(c)  and  796-796f-5) 

§  364.51    What  requirements  apply  to 
detenninations  of  eligibility  or  inellglbtlity? 

(a)  Eligibility.  (1)  Before  or  at  the  same 
time  as  an  applicant  for  IL  services  may 
begin  receiving  IL  services  funded 
under  this  part,  the  service  provider 
shall  determine  the  applicant's 
eligibility  and  maintain  documentation 
that  the  appUcant  has  met  the  basic 
requirements  specified  in  §  364.40. 

(2)  The  documentation  must  be  dated 
and  signed  by  an  appropriate  staff 
member  of  the  service  provider. 

(b)  Ineligibility.  (1)  Ifa  determination 
is  made  that  an  applicant  for  IL  services 
is  not  an  individual  with  a  significant 
disability,  the  service  provider  shall 
provide  dociunentation  of  the 
ineligibility  determination  that  is  dated 
and  signed  by  an  appropriate  staff 
member. 

(2)(i)  The  service  provider  may 
determine  an  applicant  to  be  ineligible 
for  IL  services  only  after  full 
consultation  with  the  applicant  or,  if  the 
applicant  chooses,  the  appUcant's 


parent,  guardian,  or  other  legally 
authorized  advocate  or  representative, 
or  after  providing  a  clear  opportunity  for 
this  consultation. 

(ii)  Hie  service  provider  shall  notify 
the  apphcant  in  writing  of  the  action 
taken  and  inform  the  applicant  or,  if  the 
applicant  chooses,  the  apphcant's 
parent,  guardian,  or  other  legally 
authoriaed  advocate  or  representative, 
of  the  applicant's  rights  and  the  means 
by  which  the  appUcant  may  appeal  the 
action  taken.  (Cross-reference:  See 
§  384.58(a).) 

(iii)  The  service  provider  shall 
provide  a  detailed  explanation  of  the 
availability  and  purposes  of  the  CAP 
established  within  the  State  under 
section  112  of  the  Act,  including 
information  on  how  to  contact  the 
program. 

(iv)  If  appropriate,  the  service 
provider  shall  refer  the  applicant  to 
other  agencies  and  facihties,  including 
the  State's  VR  program  under  34  CFR 
Fart  361. 

(c)  Review  of  ineligibility 
determination.  (1)  if  an  applicant  for  IL 
services  has  been  foimd  inefigible,  the 
service  provider  shall  review  the 
applicant's  ineligibiUty  at  least  once 
within  12  months  after  the  ineligibility 
determination  has  been  made  and 
whenever  the  service  provider 
determines  that  the  applicant's  status 
has  materially  changed. 

(2)  The  review  need  not  be  conducted 
in  situations  where  the  appUcant  has 
refused  the  review,  the  apphcant  is  no 
longer  present  in  the  State,  or  the 
applicant's  whereabouts  are  unknown. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Autliority:  29  U.S.C.  711(c)  and  796c(e)) 

§364.52    What  are  the  requirements  for  an 
IL  plan? 

(pi  Cttneral.  (1)  Unless  the  individual 
uhi)  is  to  be  provided  IL  services  under 
thi.-  jiart  signs  a  waiver  in  accordance 
with  paragraph  (a)(2)  of  this  section,  the 
scr\  ice  provider,  in  collaboration  with 
the  individual  with  a  significant 
dis.ihi !!!>■.  shall  develop  and 
periodically  review  an  IL  plan  for  the 
individual  in  accordance  with  the 
reqwin^raents  in  §  364.43(c)  and 
paragraphs  fb)  through  (e)  of  this 
seciion. 

(2)  The  requirements  of  this  section 
with  respect  to  an  IL  plan  do  not  apply 
if  the  individual  knowingly  and 
voluntarily  signs  a  waiver  stating  that  an 
IL  plan  is  unnecessary. 

(3)  Subject  to  par^raph  (a)(2)  of  this 
s<iction,  the  service  provider  shall 
provide  each  IL  service  in  accordance 
with  the  IL  plan. 
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(b)  Initiation  and  development  of  an 
IL  plan.  (1)  Development  of  an 
individuars  IL  plan  must  be  initiated 
after  documentation  of  eligibility  under 
§  364.51(a)  and  must  indicate  the  goals 
or  objectives  established,  the  services  to 
be  provided,  and  the  anticipated 
duration  of  the  service  program  and 
each  component  service. 

(2)  The  IL  plan  must  be  developed 
jointly  and  signed  by  the  appropriate 
staff  member  of  the  service  provider  and 
the  individual  with  a  significant 
disability  or,  if  consistent  with  State  law 
and  the  individual  chooses,  the 
individual's  guardian,  parent,  or  other 
legally  authorized  advocate  or 
representative. 

(3)  A  copy  of  the  IL  plan,  and  any 
amendments,  must  be  provided  in  an 
accessible  format  to  the  individual  with 
a  significant  disability  or,  if  consistent 
with  State  law  and  the  individual 
chooses,  the  individual's  guardian. 
parent,  or  other  legally  authorized 
advocate  or  representative. 

(c)  Review.  (1)  The  IL  plan  must  be 
reviewed  as  often  as  necessar>'  but  at 
least  on  an  annual  basis  to  determine 
whether  services  should  be  continued, 
modified,  or  discontinued,  or  whether 
the  individual  should  be  referred  to  a 
program  of  VR  services  under  34  CFR 
Part  361  or  to  any  other  program  of 
assistance. 

(2)  Each  individual  with  a  significant 
disaisility  or,  if  consistent  with  State  law 
and  the  individual  chooses,  the 
individual's  guardian,  parent,  or  other 
legally  authorized  advocate  or 
representative,  must  be  given  an 
opportunity  to  review  the  IL  plan  and. 
if  necessary,  jointly  redevelop  and  agree 
by  signature  to  its  terms. 

(d)  Coordination  with  vocational 
rehabilitation,  developmental 
disabilities,  and  special  education 
programs.  The  development  of  the  IL 
plan  and  the  provision  of  IL  ser\'ices 
must  be  coordinated  to  the  maximum 
extent  possible  with  any 
individualized — 

(1)  Written  rehabilitation  program  for 
VR  services  for  that  individual; 

(2)  Habilitation  program  for  the 
individual  prepared  under  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act:  and 

(3)  Education  program  for  the 
individual  prepared  under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act. 

(e)  Termination  of  services.  If  the 
service  provider  intends  to  terminate 
services  to  an  individual  receiving  IL 
services  under  an  IL  plan,  the  service 
provider  shall  follow  the  procedures  in 
§  364.51  (b)(2)(ii)  through  (iv)  and  (c). 


(Approved  by  tlie  OfTice  of  Management  and 
Budget  under  control  number  1820-0527) 

(Authority:  29  U.S.C.  711(c)  and  796c(e)  and 

(i)) 

§  364.53    What  records  must  t>e  maintained 
tor  ttM  Individual? 

For  each  applicant  for  IL  services 
(other  than  information  and  referral] 
and  for  each  individual  receiving  IL 
services  (other  than  information  and 
referral),  the  service  provider  shall 
maintain  a  consumer  service  record  that 
includes— 

(a)  Documentation  concerning 
eligibility  or  ineligibility  for  services; 

(b)  The  services  requested  by  the 
consumer; 

(c)  Either  the  IL  plan  developed  with 
the  consumer  or  a  waiver  signed  by  the 
consumer  stating  that  an  IL  plan  is 
unnecesserj-; 

(d)  The  services  actually  provided  to 
the  consumer;  and 

(e)  The  IL  goals  or  objectives — 

(1)  Established  with  the  consumer, 
whether  Or  not  in  the  consumer's  IL 
plan;  and  ' 

(2)  Achieved  by  the  consumer. 

(fl  A  consumer  service  record  may  be 
maintained  either  electronically  or  in 
written  form,  except  that  the  IL  plan  and 
waiver  must  be  in  writing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0527) 
(Authority:  29  U.S.C.  711(c).  712  and 
796c(m)(4)(B)) 

§364.54    Wtiat  are  ttie  durational 
limitationi  on  IL  services? 

The  service  provider  may  not  impose 
any  uniform  durational  limitations  on 
the  provision  of  IL  services,  except  as 
otherwise  provided  by  Federal  law  or 
regulation. 
(Authority:  29  U.S.C.  7n(c)  and  796-796f-5) 

§  364.55    What  standards  shall  service 
providers  meet? 

In  providing  IL  services  to  individuals 
with  significant  disabilities,  service 
providers  shall  comply  with — 

(a)  The  written  standards  for  IL 
service  providers  established  by  the 
DSU  pursuant  to  34  CFR  365.31;  and 

(b)  All  applicable  State  or  Federal 
licensure  or  certification  requirements. 

(Authority.  29  U.S.C.  711(c)  and  796-796f-5) 

§364.56   What  are  the  special 
requirements  pertaining  to  the  protection, 
use,  and  release  of  personal  Information? 

(a)  General  provisions.  The  State  plan 
must  assure  that  each  service  provider 
will  adopt  and  implement  policies  and 
procedures  to  safeguard  the 
confidentiality  of  all  personal 
information,  including  photographs  and 
lists  of  names.  These  policies  and 
procedures  must  assure  that — 


(1)  Specific  safeguards  protect  current 
and  stored  personal  information; 

(2)  All  applicants  for,  or  recipients  of, 
IL  services  and,  as  appropriate,  those 
individuals'  legally  authorized 
representatives,  service  providers, 
cooperating  agencies,  and  interested 
persons  are  informed  of  the 
confidentiaHty  of  personal  information 
and  the  conditions  for  gaining  access  to 
and  releasing  this  information; 

(3)  All  applicants  or  their  legally 
authorized  representatives  are  informed 
about  the  service  provider's  need  to 
collect  personal  information  and  the 
policies  governing  its  use,  including — 

(i)  Identification  of  the  authority 
under  which  information  is  collected; 

(ii)  Explanation  of  the  principal 
purposes  for  which  the  service  provider 
intends  to  use  or  release  the 
information; 

(iii)  Explanation  of  whether  providing 
requested  information  to  the  service 
provider  is  mandatory  or  voluntary  and 
the  effects  to  the  individual  of  not 
providing  requested  information; 

(iv)  Identification  of  those  situations 
in  which  the  service  provider  requires 
or  does  not  require  informed  WTitten 
consent  of  the  individual  or  his  or  her 
legally  authorized  representative  before 
information  may  be  released;  and 

(v)  Identification  of  other  agencies  to 
which  information  is  routinely  released; 

(4)  Persons  who  are  unable  to 
communicate  in  English  or  who  rely  on 
alternative  modes  of  communication 
must  be  provided  an  explanation  of 
service  provider  policies  and 
procedures  affecting  personal 
information  through  methods  that  can 
be  adequately  understood  by  them; 

(5)  At  least  the  same  protections  are. 
provided  to  individuals  with  significant 
disabilities  as  provided  by  State  laws 
and  regulations;  and 

(6)  Access  to  records  is  governed  by 
rules  established  by  the  service  provider 
and  any  fees  charged  for  copies  of 
records  are  reasonable  and  cover  only 
extraordinary  costs  of  duphcation  or 
making  extensive  searches. 

(b)  Service  provider  use.  All  personal 
information  in  the  possession  of  the 
service  provider  may  be  used  only  for 
the  purposes  directly  connected  with 
the  provision  of  IL  services  and  the 
administration  of  the  IL  program  imder 
which  IL  services  are  provided. 
Information  containing  identifiable 
personal  information  may  not  be  shared 
with  advisory  or  other  bodies  that  do 
not  have  official  responsibility  for  the 
provision  of  IL  services  or  the 
administration  of  the  IL  program  under 
which  IL  services  are  provided.  In  the 
provision  of  IL  services  or  the 
administration  of  the  IL  program  under 
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which  IL  services  are  provided,  the 
service  provider  may  obtain  personal 
information  from  other  service 
providers  and  cooperating  agencies 
under  assurances  that  the  information 
"may  not  be  further  divulged,  except  as 
provided  under  paragraphs  (c),  (d).  and 
(e)  of  this  section. 

(c)  Release  to  recipients  of  IL  senices. 
(1)  Except  as  provided  in  paragraphs 
(cK2)  and  {c)(3)  of  this  section,  if 
requested  in  writing  by  a  recipient  of  IL 
services,  the  service  provider  shall 
release  all  information  in  that 
individual's  record  of  services  to  the 
individual  or  the  individual's  legally 
authorized  representative  in  a  timely 
manner. 

(2)  Medical,  psychological,  or  other 
information  that  the  service  provider 
determines  may  be  harmful  to  the 
individual  may  not  be  released  directly 
to  the  individual,  but  must  be  provided 
through  a  qualified  medical  or 
psychological  professional  or  the 
individual's  legally  authorized 
representative. 

(3)  If  personal  information  has  been 
obtained  from  another  agency  or 
organization,  it  may  be  released  only  by, 
or  under  the  conditions  established  by. 
the  other  agency  or  organization. 

(d)  Release  for  audit,  evaluation,  and 
research.  Personal  information  may  be 
released  to  an  organization,  agency,  or 
individual  engaged  in  audit,  evaluation, 
or  research  activities  only  for  purposes 
directly  connected  with  the 
administration  of  an  IL  program,  or  for 
purposes  that  would  significantly 
improve  the  quality  of  life  for 
individuals  with  significant  disabilities 
and  only  if  the  organization,  agency,  or 
individual  assures  that — 

(1)  The  information  will  be  used  only 
for  the  purposes  for  which  it  is  being 
provided; 

(2)  The  information  will  be  released 
only  to  persons  officially  connected 
with  the  audit,  evaluation,  or  research: 

(3)  The  information  will  not  be 
released  to  the  involved  individual; 

(4)  The  information  will  be  managed 
in  a  manner  to  safeguard  confidentialitv: 
and 

(5)  The  final  product  will  not  reveal 
any  personally  identifying  information 
without  the  informed  written  consent  of 
the  involved  individual  or  the 
individual's  legally  authorized 
representative. 

(e)  Release  to  other  programs  or 
authorities.  (1)  Upon  receiving  the 
informed  written  consent  of  the 
individual  or,  if  appropriate,  the 
individual's  legally  authorized 
representative,  the  service  provider  may 
release  personal  information  to  another 
agency  or  organization  for  the  Jatter's 


program  purposes  only  to  the  extent  that 
the  information  may  be  released  to  the 
involved  individual  and  only  to  the 
extent  that  the  other  agency  or 
organization  demonstrates  that  the 
information  requested  is  necessary  for 
the  proper  administration  of  its 
program. 

(2)  Medical  or  psychological 
information  may  be  released  pursuant  to 
paragraph  (e)(1)  of  this  section  if  the 
other  agency  or  organization  assures  the 
service  provider  that  the  information 
will  be  used  only  for  the  purpose  for 
which  it  is  being  provided  and  will  not 
be  further  released  to  the  individual. 

(3)  The  service  provider  shall  release 
personal  information  if  required  by 
Federal  laws  or  regulations. 

(4)  The  service  provider  shall  release 
personal  information  in  response  to 
investigations  in  connection  with  law 
enforcement,  fraud,  or  abuse,  unless 
expressly  prohibited  by  Federal  or  State 
laws  or  regulations,  and  in  response  to 
judicial  order. 

(5)  The  sen'ice  provider  also  mav 
release  personal  information  to  protect 
the  individual  or  others  if  the  individual 
poses  a  threat  to  his  or  her  safety  or  to 
the  safety  of  others. 

(Authority:  29  U.S.C.  711  (c)) 

§364.57    What  tunctions  and 
responsibilities  may  the  State  delegate? 

A  DSU  may  carry  out  the  functions 
and  responsibilities  described  in 
§§  364.50,  364.51  (subject  to  364.43(d)), 
364.52.  364.53,  and  364.56  or,  except  as 
otherwise  provided,  may  delegate  these 
functions  and  responsibilities  to  the 
appropriate  service  provider  with  which 
the  DSU  subgrants  or  contracts  to 
provide  IL  services. 

(Authority:  29  U.S.C.  71 1(,),  796c(fl  .md 
796e-2) 

§  364.58    What  appeal  procedures  must  b« 
available  to  consumers? 

Each  service  provider  shall — 

(a)  Establish  policies  and  procedures 
that  an  individual  may  use  to  obtain 
review  of  decisions  made  by  the  ser\'ice 
provider  concerning  the  individual's 
request  for  IL  services  or  the  provision 
of  IL  services  to  the  individual;  and 

(b)  Use  formats  that  are  accessible  to 
inform  each  individual  who  seeks  or  is 
receiving  IL  services  from  the  service 
provider  about  the  procedures  required 
by  paragraph  (a)  of  this  section. 

(Authority:  29  U.S.C.  7n(c)) 

§  364.59    May  an  individual's  ability  to  pay 
be  considered  in  determining  his  or  her 
participation  in  the  costs  of  IL  services? 

(a)  No  Federal  requirement  or 
prohibition. 


(1)  A  State  is  neither  required  to  allow 
nor  prohibited  from  allowing  service 
providers  to  charge  consumers  for  the 
cost  of  IL  services. 

(2)  If  a  State  allows  service  providers 
to  charge  consumers  for  the  cost  of  IL 
services,  a  State  is  neither  required  to 
allow  nor  prohibited  from  allowing 
service  providers  to  consider  the  ability 
of  individual  consumers  to  pay  for  the 
cost  of  IL  services  in  determining  how 
much  a  particular  consumer  must 
contribute  to  the  costs  of  a  particular  IL 
service. 

(b)  State  plan  requirements.  If  a  Sta'.f 
chooses  to  allow  service  providers  to 
charge  consumers  for  the  cost  of  IL 
services  or  if  a  State  chooses  to  allow 
service  providers  to  consider  the  abilitv 
of  individual  consumers  to  pav  for  the 
cost  of  IL  services,  the  State  plan  must— 

(1)  Specify  the  types  of  IL  services  for 
which  costs  may  be  charged  and  for 
which  a  financial  need  test  may  be 
applied:  and 

(2)  Assure  that  any  consideration  ui 
financial  need  is  applied  uniformly  so 
that  all  individuals  who  are  ehgible  for 
IL  services  are  treated  equally. 

(c)  Financial  need.  Consistent  with 
paragraph  (b)  of  this  section,  a  service 
provider  may  choose  to  charge 
consumers  for  the  cost  of  IL  services  ur 
may  choose  to  consider  the  financial 
need  of  an  individual  who  is  eligible  fur 
IL  services. 

(d)  Written  policies  and 
documentation.  If  the  service  provider 
chooses  to  consider  financial  need — 

(1)  It  shall  maintain  wntten  po]icif»s 
covering  the  specific  types  of  IL  s.T\iri->, 
for  which  a  financial  need  test  will  Ijp 
applied:  and 

(2)  It  shall  document  the  individufiTs 
participation  in  the  cost  of  any  IL 
ser\ices,  including  the  individual's 
financial  need. 

(Approved  by  the  OfHcp  of  .M,.nagerr.enl  ond 
Budget  under  control  number  1820-0527) 
(Authority:  29  l\S.C.  711(c)) 

PART  365— STATE  INDEPENDENT 
LIVING  SERVICES 

Subpart  A — General 

Sec. 

365.1  What  is  the  State  indeptiidcnt  Livn^ 
Servit-es  (SILS)  program? 

365.2  Who  is  eligible  for  an  award? 

355.3  What  rr-gulations  apply? 

Subpart  B— How  Does  the  Secretary  Make 
a  Grant  to  a  State? 

365.10  How  does  a  State  apply  for  a  gia.nt'^ 

365.11  How  is  the  allotment  of  Federd 
funds  for  State  independent  living  (IL) 
servires  computed? 

365.12  How  are  payments  from  a!iolir,e;,'t 
for  IL  services  made? 

3()5.13     What  requirements  apply  li  Ihi- 
State's  non-Fede~;l  share  is  in  (ash'' 
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365.14  What  conditions  relating  to  cash  or 
in-kind  contributions  apply  to  awards  to 
grantees,  subgrantees,  or  contractors? 

365.15  What  requirements  apply  if  the 
State's  non-Federal  share  is  in  kind? 

.165.16    What  requirements  apply  to  refunds 
and  rebates? 

Subpart  C— For  What  Purpose  Are  Funds 
Authorized  or  Required  To  Be  Used? 

365.20  What  are  the  authorized  uses  of 
funds? 

365.21  What  funds  may  the  State  use  to 
provide  the  IL  core  services? 

365.22  What  additional  IL  services  may  the 
State  provide? 

365.23  How  does  a  State  make  a  subgrant  or 
enter  into  a  contract? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Avvard? 

363.30    What  are  the  standards  for 

processing  referrals  and  applications? 

.365.31    What  are  the  standards  for  service 
providers? 
Authority:  29  U.S.C  796e-796e-2,  unless 

otherwise  noted. 

Subpart  A — General 

§  38S.1    What  is  the  State  Independent 
Living  Services  (SILS)  program? 

The  Secretary  provides  financial 
assistance  to  States  under  the  SILS 
program  authorized  by  Part  B  of  Chapter 
1  of  Title  Vn  of  the  Act  to- 
la) Provide  the  resources  described  in 
the  resource  plan  required  by  section 
705(e)  of  the  Act  and  34  CP'R  364.21(d) 
relating  to  the  Statewide  IL  Council 
(SILC); 

(b)  Provide  to  individuals  with 
significant  disabilities  the  independent 
living  (IL)  services  required  by  section 
784(e)  of  the  Act; 

(c)  Demonstrate  ways  to  e.xpand  and 
improve  IL  services; 

(d)  Support  the  operation  of  centers 
for  independent  living  (centers)  that  are 
in  compliance  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  Subparts  F  and  G  of  34  CFR 
Fart  366: 

(e)  Support  activities  to  increase  the 
capacities  of  public  or  nonprofit 
agencies  and  organizations  and  other 
entities  todevulop  comprehensive 
approaches  or  systems  for  providing  IL 
services; 

(f)  Conduct  studies  and  aiialyses. 
gather  information,  develop  model 
policies  and  procedures,  and  present 
information,  approaches,  strategies. 
findings,  conclusions,  and 
recommendations  to  Federal.  State,  and 
local  policy  makers  in  order  to  enhance 
IL  servi(»s  for  individuals  with 
significant  disabilities; 

(g)  Train  individuals  with  significant 
disabilities,  individuals  with 

< Usabilities,  individuals  providing 
;  ervi(t!S  to  individuals  with  significant 


disabilities,  and  other  persons  regarding 
the  IL  philosophy;  and 

(h)  Provide  outreach  to  populations 
that  are  unserved  or  underser\'ed  by 
programs  under  Title  VII  of  the  Act, 
including  minority  groups  and  urban 
and  rural  populations. 

(Authority':  29  U.S.C.  796e) 

§  365.2    Who  is  eligible  for  an  award? 

Any  designated  State  unit  (DSU) 
identifiatl  by  the  State  pursuant  to  34 
CFR  364.22  is  eligible  to  apply  for 
assistance  under  this  part  in  accordance 
with  34  CFR  364.10  and  364.11. 

(Approved  by  the  Office  of  Management  and 
Budget  uBder  control  number  1820-0527) 
(AuthoriN':  29  U.S.C.  796c(a)(l)  and  (c)  and 
790e(a)) 

§  365.3    What  regulations  apply? 

The  following  regulations  apply  to 
this  part: 

(a)  The  regulations  in  34  CFR  Part 
364. 

(b)  The  regulations  in  this  Part  365. 

(Authorit>-:  29  U.S.C.  711(c)  and  796e) 

Subpart  B — How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

§  365. 1 0    How  does  a  State  apply  for  a 
grant? 

To  recxMve  a  grant  under  this  part,  a 
State  sh*ll  submit  to  the  Secretary  and 
obtain  approval  of  a  State  plan  that 
meets  the  requirements  of  Part  A  of  Title 
VII  of  the  Act  and  Subparts  B  and  C  of 
34  CFR  Part  364. 

(Approved  by  the  Office  of  Management  nnd 
Budgpt  under  control  number  1820-0527.) 

(Authority:  29  U.S.C.  796c(a)(l)  and  (c)  and 
796e(a)) 

§  365.1 1    How  is  the  allotment  of  Federal 
funds  for  State  Independent  living  (IL) 
services  computed? 

(a)  The  allotment  of  Federal  funds  for 
State  IL  services  for  each  State  is 
computed  in  accordance  with  the 
requirements  of  section  711(a)(1)  of  the 
Ac.i. 

(h)  The  allotment  of  Federal  funds  for 
C.uam,  American  Samoa,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau  is 
computed  in  accordance  with  section 
711(a)(2)of  the  Act. 

(c)  If  the  State  plan  designates, 
pursuant  to  §364. 22(c),  a  unit  to 
administer  the  part  of  the  plan  under 
which  Slate  IL  services  are  provided  for 
individuals  who  are  blind  and  a 
-separata  or  difterent  unit  to  administer 
the  rest  of  the  plan,  the  division  of  the 
State's  allotment  between  these  two 
units  is  a  matter  fur  State  determination. 

(Authiirily:  29  U.S.C.  711(r)  and  796e(a)) 


§  365.1 2    How  are  payments  from 
allotments  for  IL  services  made? 

(a)  From  the  allotment  of  a  State  for 
a  fiscal  year  under  §365.11.  the 
Secretary  pays  to  the  State  theTederal 
share  of  the  expenditures  inciirred  by 
the  State  during  the  year  in  accordance 
with  the  State  plan  approved  under 
section  706  of  the  Act.  After  any 
necessary  adjustments  resulting  from 
previously  made  overpayments  or 
underpayments,  the  payments  may  be 
made  in  advance  or  by  reimbursement, 
in  installments,  and  on  conditions  that 
the  Secretary  may  determine. 

(b)(1)  The  Federal  share  with  respect 
to  any  State  for  any  fiscal  year  is  90 
percent  of  the  expenditures  incurred  by 
the  State  during  that  fiscal  year  under 
its  State  plan  approved  under  section 
706  of  the  Act. 

(2)  The  non-Federal  share  of  the  cost 
of  any  project  that  receives  assistance 
through  an  allotment  under  this  part 
may  be  provided  in  cash  or  in  kind, 
fairly  evaluated,  including  plant, 
equipment,  or  services. 

(Authority:  U.S.C.  796e-l) 

§  365.1 3    What  requirements  apply  if  the 
State's  non-Federal  share  is  in  cash? 

(a)  Except  as  further  limited  by 
.  paragraph  (b)  of  this  section, 
expenditures  that  meet  the  requirements 
of  34  CFR  80.24(a)  through  (b)(6)  may  be 
used  to  meet  the  non-Federal  share 
matching  requirement  imder  section 
712(b)  of  the  Act  if— 

(1)  The  expenditures  are  made  with 
funds  made  available  by  appropriation 
directly  to  the  designated  State  agency 
or  with  funds  made  available  by 
allotment  or  transfer  from  any  other  unit 
of  State  or  local  goverrunent; 

(2)  The  expenditures  are  made  with 
cash  contributions  from  a  donor  that  are 
deposited  in  the  account  of  the 
designated  State  agency  in  accordance 
with  State  law  for  expenditure  by,  and 
at  the  sole  discretion  of,  the  DSU  for 
activities  identified  or  described  in  the 
State  plan  and  authorized  by  §  365.20; 
or 

(3)  The  expenditures  are  made  with 
cash  contributions  from  a  donor  that  are 
earmarked  for  meeting  the  State's  share 
for— 

(i)  Providing  particular  services  (e.g., 
personal  assistance  services); 

(ii)  Serving  individuals  with  certain 
types  of  disabilities  (e.g.,  older 
individuals  who  are  blind); 

(iii)  Providing  services  to  specific 
groups  that  State  or  Federal  law  permits 
to  be  targeted  for  services  (e.g..  children 
of  migrant  laborers);  or 

(iv)  Carrying  out  particular  types  of 
administrative  activities  permissible 
understate  law. 
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(b)  Cash  contributions  are  permissible 
under  paragraph  (a)(3)  of  this  section 
only  if  the  cash  contributions  are  not 
used  for  expenditures  that  benefit  or 
will  benefit  in  any  way  the  donor,  an 
individual  to  whom  the  donor  is  related 
by  blood  or  marriage  or  with  whom  the 
donor  has  a  close  personal  relationship, 
or  an  individual,  entity,  or  organization 
with  whom  the  donor  shares  a  financial 
interest. 

(c)  The  receipt  of  a  grant,  subgrant,  or 
contract  under  section  713  of  the  Act  or 
a  grant,  subgrant,  or  assistance  contract 
under  section  723  of  the  Act  from  the 
DSU  is  not  considered  a  benefit  to  the 
donor  of  a  cash  contribution  for 
purposes  of  paragraph  (b)  of  this  section 
if  the  grant,  subgrant,  or  contract  was 
awarded  under  the  State's  regular 
competitive  procedures. 

(d)  For  purposes  of  this  section,  a 
donor  may  be  a  private  agency,  a  profit- 
making  or  nonprofit  organization,  or  an 
individual. 

(Authority:  29  U.S.C.  7n(c)  and  796e-l(b)) 

§  365.14  What  conditions  relating  to  cash 
or  in-l(ind  contributions  apply  to  awards  to 
grantees,  sut)grantees,  or  contractors? 

(a)  A  State  may  not  condition  the 
award  of  a  grant,  subgrant,  or  contract 
under  section  713  of  the  Act  or  a  grant, 
isubgrant,  or  assistance  contract  under 
section  723  of  the  Act  on  the 
requirement  that  the  applicant  for  the 
grant  or  subgrant  make  a  cash  or  in-kind 
contribution  of  any  particular  amount  or 
value  to  the  State. 

(b)  An  individual,  entity,  or 
organization  that  is  a  grantee  or 
subgrantee  of  the  State,  or  has  a  contract 
with  the  State,  may  not  condition  the 
award  of  a  subgrant  or  subcontract 
under  section  713  of  the  Act  or  section 
723  of  the  Act  on  the  requirement  that 
the  applicant  for  the  subgrant  or 
subcontract  make  a  cash  or  in-kind 
contribution  of  any  particular  amount  or 
value  to  the  State  or  to  the  grantee  or 
contractor  of  the  State. 

(Authority:  29  U.S.C.  71  Kc)  and  796e-l(b)) 

§365.15    What  requirements  apply  If  the 
State's  non-Federal  share  is  in  kind? 

Subject  to  §  365.14,  in-kind 
contributions  may  be — 

(a)  Used  to  meet  the  matching 
requirement  under  section  712(b)  of  the 
Act  if  the  in-kind  contributions  meet  the 
requirements  of  34  CFR  80.24  (b)(7) 
through  (g)  and  if  the  in-kind 
contributions  would  be  considere<l 
allowable  costs  under  this  part,  as 
determined  by  the  cost  principles  made 
applicable  by  either  Subpart  Q  of  34 
CFR  Part  74  or  34  CFR  80.22.  as 
appropriate;  and 


(b)  Made  to  the  program  or  project  by 
the  State  or  by  a  third  party  (i.e.,  an 
individual,  entity,  or  organization, 
whether  local,  public,  private,  for  profit, 
or  nonprofit),  including  a  third  party 
that  is  a  grantee,  subgrantee,  or 
contractor  that  is  receiving  or  will 
receive  assistance  under  section  713  or 
723  of  the  Act. 

(Authority:  29  U.S.C.  711(c)  and  796e-l(b)) 

§365.16    What  requirements  apply  to 
refunds  and  rebates? 

The  following  must  be  treated  as  a 
reduction  of  expenditures  charged  to  the 
grant,  subgrant,  or  contract  awarded 
under  this  part  and  may  not  be  used  for 
meeting  the  State's  matching 
requirement  under  section  712(b)  of  the 
Act: 

(a)  Rebates,  deductions,  refunds, 
discounts,  or  reductions  to  the  price  of 
goods,  products,  equipment,  rental 
property,  real  property,  or  services. 

(b)  Premiums,  bonuses,  gifts,  and  any 
other  payments  related  to  the  purchase 
of  goods,  products,  equipment,  rental 
property,  real  property,  or  services. 

(Authority:  29  U.S.C.  711(c),  796e-l(b).  and 
OMB  Circulars  A-«7  and  A-122) 

Subpart  C— For  What  Purpose  Are 
Funds  Authorized  or  Required  To  Be 
Used? 

§  365.20    What  are  the  authorized  uses  of 
funds? 

The  State  may  use  funds  received 
under  this  part  to  support  the  activities 
listed  in  §  365.1  and  to  meet  its 
obligation  under  section  704(e)  of  the 
Act  and  34  CFR  364.43(b). 

(Authority:  29  U.S.C.  796o-2) 

§  365.21    What  funds  may  the  State  use  to 
provide  the  IL  core  services? 

(a)  In  providing  IL  services  as 
required  under  section  704(e)  of  the  Act 
and  34  CFR  364.43(b),  a  State  may  use 
funds  provided  under  this  part  to 
provide  directly,  or  through  grants  or 
contracts,  the  following  IL  core  services: 

(1)  Information  and  referral  sor\'ices. 

(2)  IL  skills  training. 

(3)  Peer  counseling,  including  cross- 
disability  peer  counseling. 

(4)  Individual  and  systems  advocacy. 

(b)  Information  and  referral  ser\'ices 
may  be  provided  independently  of  the 
other  services  described  in  paragraph  (a) 
of  this  section  and  without  regard  to 
Subpart  G  of  34  CFR  Part  366. 

(Authority:  29  U.S.C.  711(c )  and  79rn;(e)) 

§  365.22    What  additional  IL  services  may 
ttte  State  provide? 

In  addition  to  the  IL  core  services  that 
the  State  may  provide  pursuant  to 
§365.2]  (a)  with  funds  re«'eivod  imder 


Part  B  of  Chapter  1  of  Title  VII  of  the 
Act,  the  State  also  may  use  funds 
received  imder  Part  B  of  Chapter  1  of 
Title  VII  of  the  Act  to  provide  other  IL 
ser\'ices  defined  in  34  CFR  364.4 
(Independent  living  services). 
(Authority:  29  U.S.C.  796e-2{l )) 

§365.23    How  does  a  State  make  a 
subgrant  or  enter  into  a  contract? 

If  a  State  makes  a  subgrant  or  enters 
into  a  contract  to  provide  IL  services  to 
meet  its  obligation  under  section  704(e) 
of  the  Act — 

(a)  The  provisions  of  this  part  apply 
to  both  the  State  and  the  entity  or 
individual  to  whom  it  awards  a  subgrant 
or  with  whom  it  enters  into  a  contract; 
and 

(b)  The  provisions  concerning  the 
administration  of  subgrants  and 
contracts  in  34  CFR  Parts  76  and  80 
apply  to  the  State. 

(c)  Cross-reference:  See  34  CFR  Parts 
74,  76,  and  80. 

(Authority:  29  U.S.C.  711(c).  796f  (f).  and 
796e-2) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§365.30    What  are  ttte  standards  for 
processing  referrals  and  applications? 

The  DSU  shall  develop,  establish,  and 
maintain  written  standards  and 
procedures  to  be  applied  by  service 
providers  to  assure  expeditious  and 
equitable  handling  of  referrals  and 
applications  for  IL  services  from 
individuals  with  significant  disabilities. 

(Approved  by  the  Office  of  Managpment  ar.d 
Budget  under  control  number  1B20-0527.) 
(Authority:  29  U.S.C.  711(c)  and  796e) 

§  365.31    What  are  the  standards  for 
service  providers? 

(a)  The  DSU  shall  develop,  establi^h. 
make  available  to  the  public,  maintain, 
and  implement  written  minimum 
standards  for  the  provision  of — 

(1)  IL  ser\ices  to  be  met  by  service 
providers  that  arc  not  centers;  and 

(2)  Specialized  IL  ser\ices  to 
individuals  with  significant  disabihtit's 
by  centers  under  a  contract  with  the 
DSU. 

(b)  The  minimum  standards 
developed  pursuant  to  paragraph  la)i2) 
of  this  section  may  differ  from  the 
standards  and  assurances  in  section  72r, 
of  the  Act  and  Subparts  F  and  G  of  34 
CFR  Part  366. 

(c)  The  DSU  shall  assure  that 
participating  ser\  ice  providers  meet  all 
applicable  State  licensure  or 
certification  requirements. 

(Approved  by  the  Offii*;  of  Man.'iser.U'Dt  a.  .1 
Budget  under  control  number  1820-(151'7  i 
(Authority:  29  i;.S,C.  7 1 1(f)) 
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PART  366— CENTERS  FOR 
INDEPENDENT  UVINQ 

Sul^part  A— Qwwrai 

366.1  What  is  the  Centers  for  Independent 
Living  (CIL)  program? 

366.2  What  agencies  are  eligible  for 
assistance  under  the  QL  program? 

366.3  What  activities  may  the  Secretary 
fund? 

366.4  What  regulations  apply? 

366.5  How  are  program  funds  allotted? 

Subpart  B— Training  and  Technical 
Assistance 

366.10  What  agencies  are  eligible  for 
assistance  to  provide  training  and 
technical  assistance? 

366.11  What  Rnancial  assistance  does  the 
Secretary  provide  for  training  and 
technical  assistance? 

366.12  How  does  the  Secretary  malce  an 
award? 

)66.13    How  does  the  Secretary  determine 
funding  priorities? 

366.14  How  does  the  Secretary  evaluate  an 
application? 

366.15  What  selection  criteria  does  the 
Secretary  use? 

Subpart  C— Grants  to  Centers  for 
Independent  Living  (Centers)  in  States  in 
Which  Federal  Funding  Exceeds  State 
Funding 

366.20  When  do<;s  the  S«;retary  award 
grants  to  cerlers? 

366.21  What  are  the  application 
requirements  for  existing  eligible 
agencies? 

366.22  What  is  the  order  of  priori  tips? 

366.23  What  grants  must  lie  made  lo 
existing  eligible  agencies? 

366.24  How  is  an  award  made  to  a  new 
center? 

306  25     What  additional  tartor  does  the 

Secretary  use  in  making  a  gmiit  for  a  nun- 
center  under  §  366.24? 

.'U>6.26     How  does  the  Setretury  e\;iiiiatt  an 
application? 

.166  27    What  selection  criteria  dofs  llic 
Secretary  use? 

366.28     Under  what  circumstances  may  tho 
Secretary  award  a  grant  to  a  center  ii:  om- 
State  to  serve  individuals  in  another 
State? 

Subpart  D— Grants  to  Centers  in  States  in 
Which  State  Funding  Equals  or  Exceeds 
Federal  Funding 

Determining  Whether  State  funding  Kquals 
or  Exceeds  Federal  Funding 

3t»fi.29    When  may  ihe  Uirec  tur  of  liie 

designated  Statu  unit  (DSO)  award  f;r-iii!s 
to  centers? 

:i»>6.'t()    What  are  uanniirl^ed  funds? 

,".('.6.31     What  happnns  if  the  amount  of 
efi.rm.irlted  funds  does  not  equal  or 
oxceed  the  amoimt  of  Ffden-i!  funds  {ut 
a  pre<.i.'ding  fiscal  year? 

.Awarding  Grants 

'.!)».. 32     Under  what  circ.imstaii'.es  n'..iy  the 
DSU  make  grants? 


366.33  What  are  the  application 
requirements  for  existing  eligible 
agencies? 

366.34  What  is  the  order  of  priorities? 

366.35  What  grants  must  l)e  made  to 
existing  eligible  agencies? 

366.36  How  is  an  award  made  to  a  new 
centtr? 

366.37  What  procedures  does  the  Director 
of  the  USU  (Director)  use  in  making  a 
grant  for  a  new  center? 

366.38  What  are  the  procedures  for  review 
of  canters? 

Subpart  E— Enforcement  and  Appeals 
Procedures 

366.39  What  procedures  does  the  Secretary 
use  fcr  enforcement? 

366.40  How  does  the  Director  initiate 
enforcement  procedures? 

366.41  What  must  be  included  in  an  initial 
written  notice  from  the  Director? 

366.42  When  does  a  Director  issue  a  final 
written  decision? 

366.43  What  must  be  included  in  the 
Director's  final  written  decision? 

366.44  How  does  a  center  appeal  a  decision 
included  in  a  Director's  initial  written 
notice  or  a  Director's  final  written 
decision? 

36f>.45    What  must  a  Director  do  upon 
receipt  of  a  copy  of  a  center's  formal 
written  appeal  to  the  Secretary? 

360.46    How  does  the  Secretary  review  a 
center's  appeal  of  a  decision  included  in 
a  Director's  initial  written  notice  or  a 
Director's  final  written  decision? 

Subpart  F — Assurances  for  Centers 

306.50    What  assurances  shall  a  center 

provide  and  comply  with? 
.366.00-366.69     IResened) 

Authority:  29  U.S.C.  796f  through  796f-ri, 
unless  otherwise  noted. 

Subpart  A— General 

§  366.1    What  Is  the  Centers  for 
Independent  Living  (CIL)  program? 

Tho  CIL  program  provides  financial 
assibtance  for  planning,  conducting,   ' 
administering,  and  evaluating  centers 
for  indapondent  living  (centers)  that 
comply  with  the  standards  and 
assi;raiu;es  in  section  725(b)  and  (c)  of 
the  Act,  consistent  with  the  design 
inchidfld  in  the  State  plan  pursuant  to 
:i4  CI-'R  :iM.25  for  establisliing  a 
statewide  network  of  centers. 

l;\utiic.rity:  2')  L.'.S.C.  7fi6f,  79f.f-l(j)(2).  .iiid 
7'!Of-2(al(ll(.\)(ii)) 

§  366.2    What  agencies  are  eligible  for 
assistaiice  under  the  CIL  program? 

(j)  in  any  .State  in  whic  h  the  Secrt^tary 
has  iipproved  the  State  plan  required  by 
section  704  of  the  Act.  an  applicant  may 
receivo  a  grunt  under  Subpart  C  or  D  of 
this  [Lift,  as  applicable,  if  the  applicant 
dt.Tnonstrates  in  its  application 
submitted  pursuant  to  §366.21,  360.24. 
;!tir)  ;i3.  3fifj..35,  or  3G6.36  that  it- 
ID  Ikis  the  power  and  authority  to — 


(i)  Carry  out  the  purpose  of  Part  C  of 
Title  VII  of  the  Act  and  perform  the 
functions  listed  in  section  725(b)  and  (c) 
of  the  Act  and  Subparts  F  and  G  of  this 
part  within  a  community  located  within 
that  State  or  in  a  bordering  State;  and 

(ii)  Receive  and  administer — 

(A)  Funds  under  this  part; 

(B)  Funds  and  contributions  from 
private  or  public  sources  that  may  be 
used  in  support  of  a  centeE;  and 

(C)  Funds  from  other  public  and 
private  programs;  and 

(2)  Is  able  to  plan,  conduct, 
administer,  and  evaluate  a  center 
consistent  with  the  standards  and 
assurances  in  section  725(b)  and  (c)  of 
the  Act  and  Subparts  F  and  G  of  this 
part. 

(b)  An  applicant  that  meets  the 
requirements  of  paragraph  (a)  of  this 
section  is  eligible  to  apply  as  a  new 
center  under  §§  366.24  of  366.36  if  it— 

(1)  Is  not  receiving  funds  under  Part 
C  of  Chapter  1  of  Title  VII  of  the  Act; 
or 

(2)  Proposes  the  expansion  of  an 
existing  center  through  the 
establishment  of  a  separate  and 
complete  center  (except  that  the 
governing  board  of  the  existing  center 
may  serve  as  the  governing  board  of  the 
new  center)  at  a  different  geographical 
location;  and 

(3)  Meets  the  requirementsof 
§366.24; 

(c)  A  State  that  received  assistance  in 
fiscal  year  (FY)  1993  to  directly  operate 
a  center  in  accordance  with  section 
724(a)  of  the  Act  is  eligible  to  continue 
to  receive  assistance  under  this  part  to 
directly  operate  that  center  for  FY  1994 
or  a  succeeding  fiscal  year  if.  for  the 
fiscal  year  for  which  assistance  is 
sought — 

(1)  No  nonprofit  private  agency 
submits  and  obtains  approval  of  an    " 
acceptable  application  under  section 
722  or  723  of  the  Act  or  §  366.21  or 

§  366.24  to  operate  a  center  for  that 
fiscal  year  before  a  date  specified  by  the 
Secretary;  or 

(2)  After  funding  all  applications  .so 
submitted  and  approved,  the  Secretary 
determines  that  funds  remain  available 
to  provide  that  assistance. 

(d)  Except  for  the  requirement  that  the 
(.(inter  be  a  private  nonprofit  agency,  a 

{ enter  that  is  operated  by  a  State  that 
receives  assistance  under  paragraph  (a). 
(!)),  or  (c)  of  this  section  shall  comply 
with  all  of  the  requirements  of  Part  C  of 
Title  Vll  of  the  Act  and  the  requirements 
in  Subpart  C  or  D,  as  applicable,  and  V 
(jf  this  part. 

(e)  Eligibility  requirements  for 
assistanc-e  under  Subpart  B  of  this  part 
are  described  in  §  366.10. 
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(Approved  by  the  Office  of  Management  and 
Budget  under  controi  number  18Z0-0018.) 
(Authority:  29-U.S.C.  711(c),-796f-l(b)  and 
(d)(3).  796f-2(l4.  and  796f-3(aK2)  and  {b)J 

§366.3    What  activities  may  the  Secretary 
fimdT 

(a)  An  eligible  agency  may  use  funds 
awarded  xuider  Subpart  B  of  this  part  to 
cany  out  activities  described  in 

§  366.11(b). 

(b)  An  eligiUe  agency  may  use  funds 
awarded  under  Subparts  C  and  D  of  this 
part  to — 

(1)  Plan,  conduct,  administer,  and 
evahiate  centos  that  comply  with  the 
standards  and  assurances  in  section 
725(b)  and  (c)  of  the  Act; 

(2)  Promote  and  practice  the 
independent  living  flL)  philosophy  in 
accordance  with  Evaluation  Standard  1 
("Philosophy"): 

(3)  Provide  IL  services  (including  !L 
core  senrices  and.  as  appropriate,  a 
combination  of  any  other  IL  services 
specified  in  section  7(301(6)  of  the  Act) 
to  individuals  with  a  range  of  significant 
disabilities  in  accordance  with 
Evaluation  Standards  2  and  5 
("Provision  of  services"  and 
"Independent  living  core  services," 
respectively); 

(4)  Facilitate  the  development  and 
achievement  of  IL  goals  selected  by 
individuals  with  significant  disabilities 
who  seek  assistance  in  the  development 
and  achievement  of  IL  goals  from  the 
center  in  accordance  with  Evaluation 
Standard  3  ("Independent  living 
goals"); 

(5)  Increase  the  availability  and 
improve  the  quahty  of  community 
options  for  Lndependeut  living  in  order 
to  facilitate  the  development  and 
achievement  of  IL  goal^  by  individuals 
with  significant  disabilities  in 
accordance  with  Evaluation  Standard  4 
("Community  options"); 

(6)  Increase  the  capacity  of 
communities  within  the  service  arra  of 
the  center  to  meet  the  needs  of 
individuals  with  significant  disabilities 
in  accordance  with  Evaluation  Standard 
6  ("Activities  to  increase  community 
capacity"); 

(7)  Conduct  resource  development 
activities  to  obtain  funding  from  sources 
other  than  Chapter  1  of  Title  VII  of  the 
Act  in  accordance  with  Evaluation 
JJlandard  7  (Resource  devclopmi'nt 
activities);  and 

(8)  Conduct  activities  necessary  to 
comply  with  the  assurances  in  section 
725(c)  of  the  Act,  including,  but  not 
limited  to  the  following: 

(i)  Aggressive  outreach  regarding 
services  provided  through  the  center  in 
an  effort  to  reach  populations  of 
individuals  with  significant  disabilities 


that  are  unserved  or  underserved  by 
programs  under  Title  VII  of  the  Act. 
especially  minority  groups  and  urban 
and  rural  populations. 

(ii)  Training  for  center  staff  on  how  to 
serve  unserved  and  underserved 
populations,  including  minority  groups 
and  urban  and  rural  populations. 

(9)  Cross-reference:  See  §  366.71  in 
Subpart  G. 

(Authority:  29  U.S.C.  796f  through  796f-4) 

§366.4    What  regtrtattons  apply? 

The  following  regulations  applv  to  the 
CIL  program: 

(a)  The  regulations  in  34  CFR  Part 
364. 

(b)  The  regulations  in  this  Part  366. 

(Authority:. 29  U.S.C.  711{c]  and  796f-796f- 
5) 

§366.5    How  are  program  hmcls  allotted? 

(a)  The  Secretary  allots  Federal  hmds 
appropriated  for  FY  1994  and 
subsequent  fiscal  years  for  the  CIL 
program  to  each  State  in  accordance 
with  the  requirements  of  section  721  of 
the  Act. 

(bKD  After  the  Secretary  makes  the 
reservation  required  by  section  721(b)  of 
the  Act,  the  Secretary'  makes  an 
allotment,  from  the  remainder  of  the 
amount  appropriated  for  a  fiscal  year  to 
carry  out  Part  C  of  Title  VII  of  the  Act. 
to  each  State  whose  State  plan  has  been 
approved  under  section  706  of  the  Act 
and  34  CFR  Part  364. 

(2)  The  Secretar>'  makes  the  allotment 
under  paragraph  {b)(l)  of  this  section 
subject  to  sections  721(c)(1)(B)  and  (C). 
721(c)(2)  and  (3).  and  721(d)  of  the  Act. 

(.•\uthontyt  29  U.S.C  7960 

Subpart  B — ^Training  and  Technical 
Assistartce 

§  366.10    What  agencies  are  eligible  tor 
assistance  to  provide  framing  and  techmcal 
assistance? 

Entities  that  have  experience  in  the 
operation  of  centers  are  eligible  to  applv 
for  grants  to  provide  training  and 
technical  assistance  under  section 
721(b)  of  the  Act  to  eligible  agencies, 
centers,  and  Statewide  Independent 
Living  Councils  (SILCs). 

(Authority;  29  U.S.C  796f[bi(l!) 

§  366.1 1    What  financial  assistance  does 
the  Secretary  provide  for  trainirtg  and 
technical  assistance? 

(a)  From  funds,  if  any.  reserved  under 
set.lion  721(b)(1)  of  the  Act  to  cany  out 
the  purposes  of  this  subpart,  the 
Secretary  makes  grants  to,  and  enters 
into  contracts,  cooperative  agreements, 
and  odier  arrangements  with,  entities 
that  have  e.xperience  in  the  operation  of 
centers. 


(b)  An  entity  receiving  assistance  in 
accordance  with  paragraph  (a)  of  this 
section  shall  provide  training  and 
technical  assistance  to  eligible  agencitis. 
centers,  and  SILCs  to  plan,  develop, 
conduct,  administer,  and  evaluate 
centers. 

(Authorit>-.  29  U.S.C  796Ph){lH^)) 

§366.12    How  does  the  Secretary  matte  an 
award? 

(a)  To  be  eligible  to  receive  a  grant  or 
enter  into  a  contract  or  other 
arrangement  under  section  721(b)  of  the 
Act  and  this  subpart,  an  applicant  shall 
submit  an  application  to  the  Secr»^tar\- 
containing  a  proposal  to  providi 
training  and  technical  assistance  to 
eligible  agencies,  centers,  and  SILCs  and 
any  additional  information  at  the  time 
and  in  the  manner  that  the  Secretary 
mav  require. 

(b)  The  Seeretarv'  provides  for  peer 
review  of  grant  apphcations  by  panels 
that  include  persons  who  are  not 
FedAal  government  employees  and  who 
have  experience  in  the  operation  of 
centers. 

(.\pproved  by  the  OfHce  of  Management  and 
Budgut  under  control  nuniber  1820-(K)1R.) 
(Authority:  29  U.S.C  711|rl  and  79r.f(b|) 

§  366. 13    How  does  the  Secretary 
determine  funding  priorities? 

In  making  awards  under  this  section, 
the  Secretar\'  determines  funding 
prioritie^in  accordance  with  the 
training  and  technical  assistance  netnis 
identified  by  the  .survey  of  SILCs  and 
centers  required  by  section  721(bH3)  of 
the  Act. 

(AuthoriH-:  29  U.S.C  796ffh|n;> 

§366.14    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secrrtari  evaiLiatcs  eat  h 
application  for  a  grant  under  this 
subpart  on  the  Ijasis  of  th«?  criteria  ui 
§306.15. 

[\>)  The  S(K.retar>-  awards  up  to  100 
points  for  these  criteria. 

(r)  The  maximum  possible  score  fur 
oath  criterion  is  indicatj^i  in 
parentheses. 

(.\u'horiry:  29  U.S.C  79r>f[b)(3!) 

§366.15    What  selection  criteria  does  the 
Secretary  use? 

The  Secretar\  uses  the  following 
criteria  to  evaluate  applications  for  lu-.v 
avvjrds  for  training  and  technical 
assistance: 

(a)  Meetmg  the  purpos4^  cfthp 
prpQ,ram  (30  points).  The  S(x:retary 
reviews  each  application  to  dotrruuiu- 
how  well  the  project  will  be  ;ible  to 
meet  the  purpose  of  the  program  of 
providing  training  and  technical 
assistanc:e  to  eligible  agencies,  ceiiurrs, 
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and  SILCs  with  respect  to  planning, 
developing,  conducting,  administering, 
and  evaluating  centers,  including 
consideration  of — 

(1)  The  objectives  of  the  project;  and 

(2)  How  the  objectives  further  training 
and  technical  assistance  with  respect  to 
planning,  developing,  conducting, 
administering,  and  evaluating  centers. 

(b)  Extent  of  need  for  the  project  (20 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  Title  VII  of  the  Act, 
including  consideration  of — 

(1)  The  needs  addressed  by  the 
project; 

(2)  How  the  applicant  identified  those 
needs; 

(3)  How  those  needs  will  be  mot  by 
the  project;  and 

(4)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(c)  Plan  of  operation  (15  points).  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of 
theplan  of  operation  for  tlie  project, 
including — 

(1)  The  quahty  of  tht;  design  of  tln! 
jiroject; 

(2)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 
i;fficient  administrafinn  of  the  project; 

(3)  How  well  the  r)l;i'i;tives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  porsonnpi  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  onsure  that 
project  participants  who  arc  (Otherwise 
eligible  to  participate  are  Sflecftui 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Quality  ofkt'ypi'rsnnnfH? 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifiriations  of  the  key  personnel 
the  applicant  plans  to  u.se  on  the 
jjroject,  including- — 

(i)  The  qii.ilifications  of  tin;  pnijort 
director,  if  one  is  tn  be  iisnd; 

(ii)  The  qualifications  of  im(  li  ol  \hv 
other  management  and  (i<!i;isioninakin:4 
personnel  to  be  used  in  the  projci  t; 

(iii)  The  time  that  en(  h  person 
referred  to  in  paragrnplis  (d)(l)(i)  and 
(ii)  of  this  section  will  (.oiniiiit  to  ilie 
project; 

(iv)  How  the  applicant,  .is  p.irt  of  its 
nondis<:riminatory  employmtMit 
practices,  will  ensure  that  ils  pcrsoivml 
are  selected  for  employment  without 
n;gard  to  race,  color,  national  origin. 
gender,  age,  or  disability:  and 

(v)  The  extent  to  whii.h  the  appli(  .int. 
as  part  of  its  nondiscrimin.itory 
eni))lnymi!nt  praclii  es,  ri;,  onrages 


applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  under- 
represanted,  including  members  of 
racial  or  ethnic  minority  groups, 
women,  persons  with  disabilities,  and 
elderly  individuals. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(l)(i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project;" 
and 

(ii)'Any  other  qualifications  that 
pertain  to  the  objectives  of  the  project. 

(e)  Budget  and  cost  effectiveness  (.5 
points).  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  fo^  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  goals  and 
objectives;  and 

(3)  Are  objective  ami  i)ro(iuc(>  data 
tiiat  ar$  quantifiable. 

(4)  Crcjss-reference:  Si;e  M  C.l'R 
7.1. ,'590. 

(g)  Adequacy  of  resources  (3  points). 
The  Sei;retary  reviews  ear  h  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
dt!Vote  to  the  project,  including 
facilities,  tiquipinent,  and  supplies. 

(h)  Extent  of  prior  experience  (15 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  of 
experience  the  applicant  has  in  the 
oijoratinn  of  centers  and  with  providing 
training  find  technical  assistance  to 
ci-nters.  including — 

( 1 )  Training  and  technical  assistance 
uilh  jjlanning.  developing,  ami 
.KJininistnring  tenters; 

(2)  Tjie  scope;  of  training  and 
technical  assistance  pro\  idt'd.  iiu  hiding 
methods  us«h1  to  conduct  training  .tiid 
technical  assistance  fur  <  inti-rs; 

{'.i)  Knowledge  of  tci  hniqui't,  ami 
a])pr(iai;lies  for  evaluating  ct.'Uters;  and 

(4)  Tlie  capacity  for  providing  training 
and  tf^chnical  assistance  as 
(iemont^trated  bv  previous  experieiu c  in 
llii!se  iireas. 

(ApproWtHi  liy  the  Oifii c  of  Muiiaf^iiHiiil  .inil 
IJiHincl  iMiiier  control  niimixr  1H2<)-001«.) 
(A;i!]i<,ilitv:  2<)  t:..S.(:.  71  1('  )  ..nd  7!t<.f(l))) 


Subpart  C— Grants  to  Centers  for 
Independent  Living  (Centers)  in  States 
in  Which  Federal  Funding  Exceeds 
State  Funding 

§  366.^    When  does  the  Secretary  award 
grants  to  centers? 

The  Secretary  awards  grants  to  centers 
in  a  State  in  a  fiscal  year  if — 

(a)  The  amount  of  Federal  funds 
allotted  to  the  State  under  section  721(c) 
and  (d)  of  the  Act  to  support  the  general 
operation  of  centers  is  greater  than  the 
amount  of  State  funds  earmarked  for  the 
same  purpose,  as  determined  pursuant 
to  «5§  366.29  and  366.31 ;  or 

(b)  The  Director  of  a  designated  Stale 
unit  (DSU)  does  not  submit  to  the 
Secretary  and  obtain  approval  of  an 
application  to  award  grants  under 
section  723  of  the  Act  and  §  366.32(a) 
and  (b). 

(Aiitliorily:  29  U.S.C.  796f-l  and  7061-     .      . 

4.0(2)) 

§  366.21    What  are  the  application 
requirements  for  existing  eligible  agencies? 

T(j  be  eligible  for  assistance,  an 
(eligible  agency  shall  submit — 

(a)  An  application  at  the  time,  in  Iht.' 
manner,  and  containing  the  information 
that  is  required; 

tb)  An  assurance  that  the  eligible 
agency  meets  llie  requirements  of 
«^  3li6.2;  and 

(c)  The  assurances  required  by  soi  lion 
72.'j(c)  of  the  Act  and  Subpart  F  of  this 
part. 

(.'\])j)ro\.('J  l)y  the  Office  of  ManngniT.onl  .init 
Ilmigut  mui(!r  control  number  1820-OOlH  i 
(/Xjilhorily:  29  U.S.C.  7061-l(b))       . 

§  366.22    What  Is  the  order  of  priorities? 

(a)  In  accordance  with  a  Stale's 
allotment  and  to  the  extent  funds  are 
available,  the  order  of  priorities  for 
allocating  funds  among  centers  within  a 
.State  is  as  follows: 

( 1 )  lAisting  centers,  as  described  in 

*?  36H.23,  that  comply  with  the  standards 
and  assurances  in  section  725(b)  and  (c) 
of  the  Act  and  .Subparts  F  and  G  of  this 
part  fir,st  receive  the  level  of  funding 
t;ai,h  ceiU(!r  received  in  the  previous 
year.  However,  any  funds  received  by  an 
existing  cent(;r  to  establish  a  new  center 
at  a  different  geographical  location 
)>\irsuant  to  proposed  §  366.2(b)(2)  are 
not  included  in  determining  the  level  ol 
fiuiding  to  the  existing  center  in  any 
fisfal  year  that  the  new  center  ap])lies 
for  and  receivt^s  funds  as  a  separate 
center. 

(2)  Existing  centers  that  meet  the 
i(;quirements  of  paragraph  (a)(1)  of  this 
section  then  receive  a  cost-of-living 
incrtiase  in  accordance  with  procedures 
con.sistent  with  section  721(c)(.3)of  Ih. 
Act. 
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(3)  New  centers,  as  described  in 
§  3b6.2(b).  thai  conjf^y  n-ith  the 
standards  and  assurances  in  section 
725(b)  and  (c)  of  the  Act  and  Subparts 
FandG  of  this  part. 

(b)  If,  after  meeting  the  priorities  in 
paragraphs  {a)(l)  and  (2)  of  this  section, 
there  are  insufficient  funds  luider  the 
State's  allotment  under  section  721(c) 
and  (d)  of  the  Act  to  fund  a  new  ce.nter 
under  paragraph  (a)(3)  of  tliis  .section, 
the  Secretary  may — 

(1)  Use  the  excess  funds  in  the  State 
to  assist  existing  centers  consistent  with 
the  State  pian;  or 

(2)  Reallot  these  funds  in  accordance 
with  section  721(d)  of  the  Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1H2O-0018.) 
(Authority:  29  U.S.C.  711(c)  and  796f-l(e)) 

§  366.23    What  grants  must  be  made  to 
existing  elgibto  agencies? 

(a)  In  accordance  with  the  order  of 
priorities  estabhshed  in  §  366.22,  an 
chgible  agency  may  receive  a  grant  if  the 
ehgible  agency  demonstrates  in  its 
appHcation  that  it — 

(1)  Meets  the  requirements  in  §  .366.21 
or  §  366.24; 

(2)  Is  receiving  funds  under  Part  C  of 
Title  Vn  of  the  Act  on  September  30, 
1993;  and 

(3)  Is  in  compliance  with  the  program 
iind  fiscal  standards  and  assurances  in 
section  725(b)  and  (c)  of  the  Act  and 
Subparts  F  and  G  of  this  part.  (The 
indicators  of  minimum  compliance  in 
Subpart  G  of  this  part  are  used  to 
determine  compliance  witli  the 
evaluation  standards  in  section  725(bl  of 
the  Act.) 

(b)  For  purposes  of  this  section,  an 
eligible  agency  is  receiving  funds  under 
Part  C  of  Title  VII  of  the  Act  on 
September  30, 1993,  if  it  w^  awarded 

a  grant  on  or  before  that  date,  i.e., 
during  FY  1993. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
{.^ufhority:  29  U.S.C.  796f-l(c)) 

§366.24    How  I*  an  award  made  to  a  new 
center? 

(a)  To  apply  for  a  grant  as  a  new 
center,  an  eligible  agency  shall — 

(1)  Meet  the  requirements  of 
§  366.2(b); 

(2)  Submit  an  applicatioii  that  mc«Hs 
the  requirements  of  §366.21;  and 

(3)  Meet  the  requirements  of  this 
section. 

(b)  Subject  to  the  order  of  priorities 
established  in  §  366.22.  a  grant  for  a  new 
center  may  be  awarded  to  the  most 
qualified  eligible  agency  that  appHes  far 
funds  under  this  section,  if — 

(1  )(i)  No  center  serves  a  geographic 
area  of  a  State;  or 


(ii)  A  geographic  area  of  a  State  is 
undersCTved  by  centers  serving  other 
areas  of  the  State; 

(2)  The  eligible  agency  proposes  to 
serve  the  geographic  area  that  is 
unser\'ed  or  underserved  in  the  State; 
and 

(3)  The  increase  in  the  allotment  of 
the  State  under  section  721  of  the  Act 
fora  fiscal  year,  as  compared  with  the 
immediately  preceding  fiscal  year,  is 
sufficient  to  support  an  aiiditional 
center  in  the  State. 

(c)  The  establishment  of  a  new  center 
under  this  subpart  must  be  consistent 
with^lhe  design  included  in  the  State 
plan  pursuant  to  34  CFR  364.25  for 
establishing  a  statewide  network  of 
centers. 

(d)  An  applicant  may  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  by  submitting  appropriate 
documentation  demonstrating  that  the 
establishment  of  a  new  center  is 
consistent  with  the  design  in  the  State 
plan  required  by  34  CFR  364.25. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  796f-l(d)) 

§366.25  What  additional  factor  does  the 
Secretary  use  In  making  a  grant  for  a  new 
center  under  §  366.247 

In  selecting  from  among  applicants  for 
a  grant  under  §  366. i!4  for  a  new  center, 
the  Secretary  considers  comments 
regarding  the  application,  if  any,  by  the 
SILC  in  the  State  in  which  the  applicant 
is  located. 

(Approved  by  the  OfTite  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29 U.S.C  796f-l(d)(l)l 

§  388.28    How  does  ttte  Secretary  evaluate 
an  appHcationT 

(a)  The  Secretary  evaluates  each 
apphcation  for  a  grant  under  this 
subpart  on  the  basis  of  the  criteria  in 
S  366.27. 

(b)  The  Secretary'  awards  up  to  1 00 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  29  U.S.C.  79fiflb)(n)) 

§  366.27  Wiiat  selection  criteria  does  the 
Secretary  Use? 

In  evaluating  each  application  for  a 
new  center  under  this  part,  the 
Secretarj'  uses  the  following  selection     J 
criteria 


(i )  The  Deeds  addressed  by  the 
project: 

(ii)  How  the  applicant  identified  those 
needs  (e.g..  whether  from  the  1990 
census  data  or  other  current  sources): 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  nt-ed  for 
the  center  has  been  established  based  on 
an  assessment  of  the  ability  of  existing 
programs  and  facilities  to  meet  the  need 
for  IL  services  of  individuals  with 
significant  disabilities  in  the  geographic 
area  to  be  ser.'ed. 

(3)  The  Secretary  looks  for 
information  that  shows — 

(i)  That  the  applicant  proposes  to 
establish  a  new  cwiter  to  serve  a  priority 
service  area  that  is  identified  in  the 
current  State  plan;  and 

(ii)  The  priority  that  the  State  has 
placed  on  establishing  a  new  center  in 
this  proposed  service  area. 

(b)  Past  performance  (5  points).  The 
Secretary  reviews  each  application  for 
information  that  shows  the  past 
performance  of  the  applicant  in 
successfully  providing  services 
comparable  to  the  IL  core  services  and 
other  IL  services  listed  in  section  7  (29) 
and  (30)  of  the  Act  and  34  CFR  365.21 
and  365.22  and  otiier  services  tliat 
empower  individuals  witli  significant 
disabilities. 

(c)  Meeting  the  standards  and  the 
assurances  (25  points).  The  Secretar>- 
reviews  each  application  for 
information  that  shows — 

(1)  Evidence  of  demonstrated  success 
in  satisfying,  or  a  clearly  defined  plan 
to  satisfy,  the  standards  in  section 
72.5(b)  of  the  Act  and  Subpart  G  of  this 
part;  and 

(2)  Convincing  evidence  of 
demonstrated  success  in  satisfying,  or  a 
clearly  defined  plan  to  sa'isf>-.  the 
assurcmces  in  section  725(c)  of  the  Act 
and  Subpart  F  of  this  part 

(d)  Quality  of  key  personnel  (10 
points). 

(1)  The  Siecretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the 
project,  incJuding — 
y    (i)  The  qualifications  of  the  project 
/director,  if  one  is  to  be  used; 

(ii)  The  quahfications  of  each  of  the 
other  management  and  decision-making 


(a)  Extent  of  the  need  for  the  prajsiT       persomiel  to  be  used  in  tlie  project; 


(20  point.s). 

(1)  The  Secretary*  reviews  each 
application  for  persuasive  evideuce  that 
shows  the  extent  to  which  the  projed 
meets  the  specific  needs  for  the 
program,  including  ccnsideralions  of — 


(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (dKl)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project; 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  etnpluyment 
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practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability;  and 

(v)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  under- 
represented,  including — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Persons  with  disabilities;  and 

(D)  Elderly  individuals. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  objectives  of  the  project. 

(e)  Budget  ana  cost  effectiveness  (10 
points).  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relatitjii  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan  {5  points).  The 
Secretary  reviews  c.k  h  application  for 
information  that  shows  the  quality  of 
the  evaluation  plan  for  the  project, 
including  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(1)  Are  appropriate  for  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  goals  and 
objectives;  and 

(3)  Are  objective  and  produce  data 
that  are  quantifiable. 

(4)  (Cross-reference:  See  .14  CFR 
75.590.) 

(g)  Plan  of  operation  (20  points).  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project, 
including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 

-efficient  administration  of  the  project; 

(3)  How  well  the  objectives  of  the 
prf)ject  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  and  adequacy  of  the 
applicant's  plan  to  use  its  resources 
(including  funding,  facilities. 
equipment,  and  supplies)  and  piTsoniiel 
to  achieve  each  objective; 

(5)  How  the  applicant  will  ensure  tli.it 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  rat;e.  cnlor, national 
origin,  gender,  age,  or  (iis.ibilify;  and 


(6)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  to 
services  for  eligible  project  participants 
who  are  members  of  groups  that  have 
been  traditionally  under-represented, 
including — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Blderly  individuals;  and 

(iv)  Children  and  youth. 

(h)  Involvement  of  individuals  with 
significant  disabilities  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  individuals  with  significant 
disabilities  are  appropriately  involved 
in  the  development  of  the  application. 

(2)  The  Secretary'  looks  fur 
information  that  shows  that  individuals 
with  significant  disabilities  or  their 
parents,  guardians,  or  other  legally 
authorized  advocates  or  representatives, 
as  appropriate,  will  be  substantially 
involved  in  planning,  policy  direction, 
and  management  of  the  center,  and.  to 
the  greatest  extent  possible,  that 
individuals  with  significant  disabilities 
will  be  employtni  by  the  center. 

(Approved  by  the  OlTii  i;  of  Managenient  .in<J 
Budget  under  coatroi  luiniber  1820-0018.) 
(Autho.ity:  29  U.S.C.  796f-l(d)(2)(n)) 

§  366.28    Under  what  circumstances  may 
the  Secretary  award  a  grant  to  a  center  in 
one  State  to  serve  individuals  in  another 
State? 

(a)  The  Secretary  may  use  funds  from 
the  allotment  of  one  State  to  award  a 
grant  to  a  center  located  in  a  bordering 
State  iCthe  Secretary  determines  that  the 
propo.sel  of  the  out-of-State  center  to 
serve  individuals  with  significant 
disabilities  who  reside  in  the  bordering 
State  is  consistent  with  the  State  plan  of 
the  State  in  which  these  individuals 
reside. 

(b)  An  applicant  shall  submit 
documentation  demonstrating  that  the 
arrangements  described  in  paragraph  (a) 
of  this  section  are  consistent  with  the 
State  plan  of  the  State  in  which  the 
individuals  reside. 

(Approved  by  the  Offu  e  of  Management  and 
liudget  under  (ontrol  nimiber  1820-0018.) 
(Aulhofilv:  29  U.S.C.  711(i )  and  7<)6f  (( )  and 

w)     j  ■ 

Subpart  D — Grants  to  Centers  in  States 
in  Which  State  Funding  Equals  or 
Exceeds  Federal  Funding 

Determining  Whether  State  Funding 
Equals  or  Exceeds  Federal  Funding 

§  366.29    When  may  the  Director  of  the 
designated  State  unit  (DSU)  award  grants  to 
centers^ 

(a)  Ttie  Director  of  the  DSU  (Director) 
may  award  grants  under  section  723  of 


the  Act  and  this  subpart  to  centers 
located  within  the  State  or  in  a 
bordering  State  in  a  fiscal  year  if — 

(1)  The  Director  submits  to  the 
Secretary  and  obtains  approval  of  an 
application  to  award  grants  for  that 
fiscal  vear  under  section  723  of  the  Act 
and  §  '366.32  (a)  and  (b);  and 

(2)  The  Secretary  determines  that  the 
amount  of  State  funds  that  were 
earmarked  by  the  State  to  support  the 
general  operation  of  centers  meeting  the 
requirements  of  Part  C  of  Chapter  1  of 
Title  VII  of  the  Act  in  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
the  application  is  submitted  equaled  or 
exceeded  the  amount  of  funds  allotted 
to  the  State  under  section  721  (c)  and  (li) 
of  the  Act  (or  Parte  of  Title  VII  of  the 
Act  as  in  effect  on  October  28,  1992)  for 
that  preceding  fiscal  year. 

(b)  For  purposes  of  section 
723(a)(l)(A)(iii)  of  the  Act  and  this 
subpart,  the  second  fiscal  year 
preceding  the  fiscal  year  for  which  the 
State  submits  an  application  to 
administer  the  CIL  program  is 
roubidered  the  "preceding  fiscal  year." 
Example:  If  FY  1995  is  the  fiscal  year  foi 
which  the  State  submits  an  application 
to  administer  the  CIL  program  under 
this  subpart,  FY  1993  is  the  "precediiiji 
fiscal  year."  In  determining  the 
"preceding  fiscal  year"  under  this 
subpart,  the  Secretary  makes  any 
adjustments  necessary  to  accommodate 
a  Slate's  multi-year  funding  cycle  or 
fi.scal  year  that  does  not  coincide  with 
the  Feilcral  fiscal  year. 

(.■\pproved  by  the  Office  of  Management  ond 
Budget  under  control  number  1820-0018  ) 
(Authority:  29  U.S.C.  796f-2(a)(3)) 

§  366.30    Wtiat  are  earmarked  funds? 

(a)  For  purposes  of  this  subpart,  the 
amount  of  State  funds  that  were 
earmarked  by  a  State  to  support  the 
general  operation  of  centers  does  not 
include — 

(1)  Federal  funds  used  for  the  general 
operation  of  centers; 

(2)  State  funds  used  to  purchase 
specific  services  from  a  center, 
including  Stale  funds  used  for  grants  or 
contracts  to  procure  or  purchase 
personal  assistance  services  or 
particular  types  of  skills  training; 

(3)  State  attendant  care  funds;  or 

(4)  Social  Security  Administration 
reimbursement  funds. 

(b)  For  purposes  of  this  subpart, 
"earmarked  funds"  means  funds 
appropriated  by  the  State  and  expressly 
or  clearly  identified  as  State 
expenditures  in  the  relevant  fiscal  year 
for  the  sole  purpose  of  funding  the 
general  operation  of  centers. 

(AuthoriU:  I'f)  I'.S.C.  711(r:)  and  796f- 

.'(.il(l!(A)) 
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§366.31    What  happens  if  the  amount  of 
earmarfcad  funds  does  not  aqoal  or  exceed 
the  amount  of  Federal  funds  for  a  preceding 
fiscal  year? 

If  the  State  submits  an  application  to 
administer  the  CIL  program  under 
section  723  of  the  Act  and  this  subpart 
for  a  fiscal  year,  but  did  not  eannark  the 
amount  of  State  funds  required  by 
§  366.29(a)(2)  in  thfrpreceding  fiscal 
year,  the  State  shall  be  ineligible  to 
make  grants  imder  section  723  of  the 
Act  and  this  subpart  after  the  end  of  the 
fiscal  year  succeeding  the  preceding 
fiscal  year  and  for  each  succeeding 
fiscal  year. 

Example:  A  State  meets  the 
earmarking  requirement  in  FY  1994.  It 
also  meets  this  requirement  in  FY  1995. 
However,  in  reviewing  the  State's 
application  to  administer  the  CIL 
program  in  FY  1998,  the  Secretary 
determines  that  the  State  failed  to  meet 
the  earmarking  requirement  in  FY  1996. 
The  State  may  continue  to  award  grants 
in  FY  1997  but  may  not  do  so  in  FY 
1998  and  succeeding  fiscal  years. 
(Authority:  29  U.S.C.  796f-2(a)(l)(B)) 


Awarding  Grants 

§  366.32    Under  what  circumstances  may 
the  DSU  make  grants? 

(a)  To  be  eligible  to  award  grants 
under  this  subpart  and  to  carry  out 
section  723  of  the  Act  for  a  fiscal  year, 
the  Director  must  submit  to  the 
Secretary  for  approval  an  application  at 
the  time  and  in  the  manner  that  the 
Secretary  may  require  and  that  includes, 
at  a  minimum — 

(1)  Information  demonstrating  that  the 
amount  of  funds  earmarked  by  die  State 
for  the  general  operation  of  centers 
meets  the  requirements  in  §  366.29(a)^l); 
and 

(2)  A  siunmary  of  the  annual 
performance  reports  submitted  to  the 
Director  from  centers  in  accordance 
with  §  366.50(n). 

(b)  If  the  amount  of  funds  earmarked 
by  the  State  for  the  general  operation  of 
centers  meets  the  requirements  in 

§  366.29(a)(1),  the  Secretary  approves 
the  application  and  designates  the 
Director  to  award  the  grants  and  carry 
out  section  723  of  the  Act. 

(c)  If  the  Secretary  designates  the 
Director  to  award  grants  and  carry  out 
section  723  of  the  Act  under  paragraph 
(b)  of  this  section,  the  Director  makes 
grants  to  eligible  agencies  in  a  State,  as 
described  in  §  366.2,  for  a  fiscal  year 
from  the  amount  of  funds  allotted  to  the 
State  under  section  721(c)  and  (d)  of  the 
Act. 

(d)  (1)  In  the  case  of  a  State  in  which 
there  is  both  a  DSU  responsible  for 
providing  IL  services  to  the  general 


population  and  a  DSU  responsible  for 
providing  IL  services  for  individuals 
who  are  bUnd,  for  purposes  of  Subparts 
D  and  E  of  this  part,  the  "Director"  shall 
be  the  Director  of  the  general  DSU. 
(2)  The  State  units  described  in 
paragraph  (d)(1)  of  this  section  shall 
periodically  consult  with  each  other 
with  respect  to  the  provision  of  services 
for  individuals  who  are  blind. 

(e)  The  Director  may  enter  into 
assistance  contracts  with  centers  to 
carry  out  section  723  of  the  Act.  For 
purposes  of  this  paragraph,  an 
assistance  contract  is  an  instrument 
whose  principal  piupose  is  to  transfer 
funds  allotted  to  the  State  under  section 
721  (c)  and  (d)  of  the  Act  and  this  part 
to  an  eligible  agency  to  carry  out  section 
723  of  the  Act.  Under  an  assistance 
contract,  the  DSU  shall  assume  a  role 
consistent  with  that  of  the  Secretary 
under  section  722  of  the  Act.  If  the  DSU 
uses  an  assistance  contract  to  award 
funds  imder  section  723  of  the  Act.  the 
DSU  may  not  add  any  requirements, 
terms,  or  conditions  to  the  assistance 
contract  other  than  those  that  would  be 
permitted  if  the  assistance  contract  were 
a  grant  rather  than  an  assistance 
contract.  Under  an  assistance  contract, 
as  defined  in  this  paragraph,  the  role  of 
the  DSU  is  to  ensure  that  the  terms  of 
the  assistance  contract,  which  are 
established  by  Chapter  1  of  Title  VII  of 
the  Act  and  the  implementing 
regulations  in  this  part  and  34  CFR  Part 
364,  are  satisfied. 

(f)  The  Director  may  not  enter  into 
procurement  contracts  with  centers  to 
carry  out  section  723  of  the  Act.  For 
purposes  of  this  paragraph,  a 
procurement  contract  is  an  instrument 
whose  principal  purpose  is  to  acquire 
(by  purchase,  lease,  or  barter)  property 
or  services  for  the  direct  benefit  or  use 
of  the  DSU.  Under  a  procurement 
contract,  the  DSU  prescribes  the  specific 
services  it  intends  to  procure  and  the 
terms  and  conditions  of  the 
procurement. 

(g)  In  the  enforcement  of  any  breach 
of  the  terms  and  conditions  of  an 
assistance  contract,  the  DSU  shall 
follow  the  procedures  established  in 
§§  366.40  through  366.45. 

(Approved  by  the  Office  of  Manageme»t  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  711(c)  and  796f-2(a)(2)) 

§366.33    What  are  the  application 
requirements  for  existing  eligible  agencies? 

To  be  eligible  for  assistance  under  this 
subpart,  an  eligible  agency  shall  comply 
with  the  requirements  in  §  366.21. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  796f-2(b)) 


§366.34    What  is  the  order  of  priorities? 

(a)  Unless  the  Director  and  the 
chairperscHi  of  the  SILC.  or  other 
individual  designated  by  the  SILC  to  act 
on  behalf  of  and  at  the  direction  of  the 
SILC.  jointly  agree  on  another  order  of 
priorities,  the  Director  sball  follow  the 
order  of  priorities  in  §  366.22  for 
allocating  funds  among  centers  within  a 
State,  to  the  extent  funds  are  available. 

(b)  If  the  order  of  priorities  in  §  366.22 
is  followed  and,  after  meeting  the 
priorities  in  §  366.22(a)  (1)  and  (2).  there 
are  insufficient  fimds  under  the  State's 
allotment  under  section  721(c)  and  (d) 
of  the  Act  to  fund  a  new  center  under 

§  366.22(a)(3).  the  Director  may— 

(1)  Use  the  excess  funds  in  the  State 
to  assist  existing  centers  consistent  with 
the  State  plan;  or 

(2)  Return  these  funds  to  the  Secretary 
for  reallotment  in  accordance  with 
section  721(d)  of  the  Act. 

(Authority:  29  U.S.C.  711(c)  and  796f-2(e)) 

§366.35    What  grants  must  IM  made  to 
existing  eligible  agencies? 

In  accordance  with  the  order  of 
priorities  estabhshed  in  §  366.34(a),  an 
eligible  agency  may  receive  a  grant 
imder  this  subpart  if  the  eligible  agency 
meets  the  applicable  requirements  in 
§§366.2.  366.21,  and  366.23. 

(Authority:  29  U.S.C.  796f-2(c)) 

§366.36    How  is  an  award  made  to  a  new 
center? 

To  be  eligible  for  a  grant  as  a  new 
center  under  this  subpart,  an  eligible 
agency  shall  meet  the  requirements  for 
a  new  center  in  §§  366.2(b)  and  366.24. 
except  that  the  award  of  a  grant  to  a  new 
center  under  this  section  is  subject  to 
the  order  of  priorities  in  §  366.34(a). 

(Authority:  29  U.S.C.  796f-2(d)) 

§  366.37    What  procedures  does  the 
Director  of  the  DSU  (Director)  use  in  malting 
a  grant  for  a  new  center? 

(a)  In  selecting  from  among  applicants 
for  a  grant  for  a  new  center  under 
§  366.24  of  this  subpart — 

(1)  The  Director  and  the  chairperson 
of  the  SILC.  or  other  individual 
designated  by  the  SILC  to  act  on  behalf 
of  and  at  the  direction  of  the  SILC,  shall 
jointly  appoint  a  peer  review  committee 
that  shall  rank  applications  in 
accordance  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  Subparts  F  and  G  of  this 
part  and  any  criteria  jointly  established 
by  the  Director  and  the  chairperson  or 
other  designated  individual; 

(2)  The  peer  review  committee  shall 
consider  the  ability  of  each  applicant  to 
operate  a  center  and  shall  recommend 
an  applicant  to  receive  a  grant  under 
this  subpart,  based  on  either  the 
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selection  critoia  in  §  366.27  or  the 
following: 

(i)  EvidoKx  of  the  need  for  a  center, 
consistent  with  tbe  State  plan. 

(ii)  Any  past  performance  of  the 
appbcmt  in  providing  services 
comparable  to  IL  services. 

(iil)  The  plan  for  complying  with,  ra- 
demottstrated  success  in  ctMnpljdng 
with,  the  stffiidards  and  the  assurances 
in  section  725  (b)  and  (c)  of  the  Act  and 
Subparts  F  and  G  of  this  part. 

(iv)  The  quality  of  key  personnel  of 
the  applicant  and  the  involvement  of 
individuals  with  significant  disabilities 
by  the  applicant. 

(v)  The  budget  and  cost-effectiveness 
of  the  applicant. 

Jvi)  The  evaluation  plan  of  the 
applicant. 

(vii)  The  abiHty  of  the  applicant  td 
cany  out  the  plans  identified  in 
paragraphs  (a)(2)  (iii)  and  (vi)  of  this 
section. 

(b)  The  Director  shall  award  the  grant 
on  the  basis  of  the  leconunendations  of 
the  peer  review  committee  if  the  actions 
of  the  committee  are  consistent  with 
Federal  and  State  law. 

(Approved  b\  tbe  O^ce  of  WlaDagement  and 
Budget  under  control  number  ia20~0O18.) 
(Authority:  29  U.S.C  796{-2(d)(2)) 

$366.38    What  are  ttie  procedure*  for 
review  of  centers? 

(a)  The  Director  shall,  in  accordance 
with  section  723(g)(1)  and  (h)  of  the  Act. 
periodically  review  each  center 
receiving  funds  under  section  723  of  the 
Act  to  determine  whether  the  center  is 
in  compliance  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  Subparts  F  and  G  of  this 
part. 

(b)  The  periodic  reviews  of  centers 
required  by  par'S'i.^L  („)  of  this  section 
must  include  annua)  on-site  compliance 
reviews  of  at  least  15  percent  of  the 
centers  assisted  under  section  723  of  the 
Act  in  that  State  in  each  year. 

(c)  Each  team  that  conducts  an  on-site 
cumplianc<>  review  of  a  center  shall 
include  at  i^dst  one  person  who  is  not 
an  employee  of  the  designated  State 
agency,  who  has  experience  in  the 
operation  of  centers,  and  who  is  jointly 
selected  by  the  EMrector  and  the 
chairperson  of  the  SILC,  or  other 
individual  designated  by  the  SILC  to  act 
on  behalf  of  and  at  the  direction  of  the 
SILC. 

(d)  A  copy  of  each  review  under  this 
section  shall  be  provided  to  the 
Secretary  and  the  SILC. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  711  (r)  and  79flf-2(s)(l) 
and(h)) 


Subpart  E— Enforcement  and  Appeals 
Procedures 

S36&39   WhMprocedUTM  does  the 
Secretary  use  for  enforcamanl? 

(a)  If  the  Secretary  determines  that 
any  center  receiving  funds  under  this 
part  is  not  in  compliance  with  the 
standards  and  assurances  in  section  725 
(b)  and  (c)  of  the  Act  and  Subparts  F  and 
G  of  this  part,  the  Secretary  immediately 
notifies  the  center,  by  certified  mail, 
return  receipt  requested,  or  other  means 
that  provide  proof  of  receipt,  that  the 
center  is  out  of  compliance.  The 
Secretary  also  offers  technical  assistance 
to  the  center  to  develop  a  corrective 
action  plan  to  comply  with  the 
standards  and  assurances. 

(b)  The  Secretary  terminates  all  funds 
under  section  721  of  the  Act  to  that 
center  90  days  after  the  date  of  the 
notification  required  by  paragraph  (a)  of 
this  section  tmless — 

(1)  The  center  submits,  within  90  days 
after  receiving  the  notification  required 
by  paragraph  (a)  of  this  section,  a 
corrective  action  plan  to  achieve 
compliance  that  is  approved  by  the 
Socrefary;  or 

(2)  The  center  requests  a  hearing 
pursuant  to  paragraph  (c)  or  (d)  of  this 
sectioo. 

(c)  If  the  Secretary  does  not  approve 
a  center's  corrective  action  plan 
submitted  pursuant  to  paragraph  (b)(1) 
of  this  section,  the  center  has  30  days 
from  receipt  of  the  Secretary's  written 
notice  of  disapproval  of  the  center's 
corrective  action  plan  to  request  a 
hearing  by  submitting  a  formal  written 
request  that  gives  the  reasons  why  the 
center  behoves  that  the  Secretary  should 
have  approved  the  center's  corrective 
action  plan. 

(d)  If  the  center  does  not  submit  a 
corrective  action  plan  to  the  Secretary, 
the  center  has  90  days  after  receiving 
the  notification  required  by  paragraph 

(a)  of  this  section  to  request  a  hearing  by 
submitting  a  formal  written  request  that 
gives  the  reasons  why  the  center 
believes  that  the  Secretary  should  have 
foimd  the  center  in  comphance  with  the 
standards  and  assurances  in  section  725 

(b)  and  (c)  of  the  Act  and  Subparts  F  and 
G  of  this  part. 

(e)  T&e  date  of  filing  a  formal  written 
request  for  a  hearing  to  the  Secretary 
under  paragraph  (c)  or  (d)  of  this  section 
is  determined  in  a  manner  consistent 
with  the  requirements  of  34  CFR  81.12. 

(f)  The  Secretary  issues  a  written 
decision  to  terminate  funds  to  the  center 
if,  after  providing  reasonable  notice  and 
an  opportunity  for  a  hearing,  the 
Secretary  finds  that — 

( 1 )  Tlie  center  receiving  funds  under 
this  part  is  not  in  compliance  with  the 


standards  and  assurances  in  section  725 
(b)  and  (c)  of  the  Act  and  Sul^>arts  F  and 
Gof  this  part;  or 

(2)  The  center's  corrective  action  plan 
submitted  under  paragraidi  (bKl)  of  this 
section  cannot  be  approved. 

(g)  The  Secretary's  decision  to 
terminate  funds  to  a  colter  piu^ant  to 
paragraph  (f)  of  this  section  takes  effect 
upon  issuance. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 

(Authority:  29  U.S.C  ZU(c)8nd  796f-l(g)) 

§  366.40    How  does  the  Director  InitiMe 
enforcement  procedures? 

(a)  If  the  Director  determines  that  any 
center  receiving  funds  under,  this  part  is 
not  in  compliance  with  the  standards 
and  assurances  in  section  725  (b)  and  (c) 
of  the  Act  and  Subparts  F  and  G  of  this 
part,  the  Director  shall  immediately 
provide  the  center,  by  certified  mail.' 
return  receipt  requested,  or  other  means 
that  provide  proof  of  receipt,  with  an 
initial  written  notice  that  the  center  is 
out  of  compliance  with  tbe  standards 
and  assurances  and  that  the  Director 
will  terminate  the  center's  funds  or  take 
other  proposed  significant  adverse 
action  against  the  center  90  days  after 
the  center's  receipt  of  this  initial  written 
notice.  The  Director  shall  provide 
technical  assistance  to  the  center  to 
develop  a  corrective  action  plan  to 
comply  with  the  standards  and 
assiu^nces. 

(b)  Unless  the  center  submits,  within 
90  days  after  receiving  the  notification 
required  by  paragraph  (a)  of  this  section, 
a  corrective  action  plan  to  achieve 
compliance  that  is  approved  by  the 
Director  or,  if  appealed,  by  the 
Secretary,  the  Director  shall  terminate 
all  funds  under  section  723  of  the  Act 
to  a  center  90  days  after  the  later  of— 

(1)  The  date  that  the  center  receives 
the  initial  written  notice  required  by 
paragraph  (a)  of  this  section;  or 

(2)  The  date  that  the  center  receives 
the  Secretary's  final  decision  issued 
pursuant  to  §  366.46(c)  if— 

(i)  The  center  files  a  formal  written 
appeal  of  the  Director's  final  written 
decision  pursuant  to  §  366.44(a);  m 

(ii)  The  center  files  a  formal  written 
appeal  of  the  decision  described  in  the 
Director's  initial  written  notice  pursuant 
to  §  366.44(b). 

(Approved  by  tbe  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 

(Authority:  29  U.S.C  711(c)  and  796f-2lg) 

and(i)) 

§  366.41    What  must  be  included  In  an 
initial  written  notice  from  ttic  Director? 

The  initial  written  notice  required  by 
§366.40(3)  must— 
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(a)  Include,  at  a  minimum,  the 
following: 

(1)  The  name  of  the  center. 

(2)  The  reason  or  reasons  for 
proposing  the  termination  of  funds  or 
other  significant  adverse  action  against 
the  center,  including  any  evidence  that 
the  center  has  failed  to  comply  with  any 
of  the  evaluation  standards  or 
assurances  in  section  725(b)  and  (c)  of 
the  Act  and  Subparts  F  and  G  of  this 
part. 

(3)  The  effective  date  of  the  proposed 
termination  of  funds  or  other  significant 
adverse  action  against  the  center; 

(b)  Be  given  90  days  in  advance  of  the 
date  the  Director  intends  to  terminate  a 
center's  funds  or  take  any  other 
significant  adverse  action  against  the 
center; 

(c)  Inform  the  center  that  it  has  90 
days  from  the  date  the  center  receives 
the  notice  to  submit  a  corrective  action 
plan; 

(d)  Inform  the  center  that  it  may  seek 
mediation  and  conciliation  in 
accordance  with  §  366.40(a)  to  resolve 
any  dispute  with  the  Director  within  the 
90  days  before  the  proposed  termination 
of  funds  or  other  significant  adverse 
action  against  the  center;  and 

(e)  Inform  the  center  that,  if  mediation 
and  conciliation  are  not  successful  and 
the  Director  does  not  issue  a  final 
written  decision  pursuant  to  §  366.42, 
the  center  may  appeal  to  the  Secretary 
the  decision  described  in  the  Director's 
initial  written  notice  on  or  after  the  90th 
day,  but  not  later  than  the  120th  day, 
after  the  center  receives  the  Director's 
initial  decision. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  711(c)  and  796f-2  (g) 
and  (i)) 

§  366.42    When  does  a  Director  issue  a 
final  wrttlan  decision? 

(a)  If  the  center  submits  a  corrective 
action  plan  in  accordance  with 

§  366.40(b).  the  Director  shall  provide  to 
the  center,  not  later  than  the  120th  day 
after  the  center  receives  the  Director's 
initial  written  notice,  a  final  written 
decision  approving  or  disapproving  the 
center's  corrective  action  plan  and 
informing  the  center,  if  appropriate,  of 
the  termination  of  the  center's  funds  or 
any  other  proposed  significant  adverse 
action  against  the  center. 

(b)  The  Director  shall  send  the  final 
written  decision  to  the  center  by 
registered  or  certified  mail,  return 
receipt  requested,  or  other  means  that 
provide  a  record  that  the  center  received 
the  Director's  final  written  decision. 

(c)  A  Director's  final  written  decision 
to  terminate  funds  or  take  any  other 
adverse  action  against  a  center  may  not 


take  effect  until  30  days  after  the  date 
that  the  center  receives  it. 

(d)  If  a  (xnter  appeals  pursuant  to 
§  366.44(a),  the  Director's  final  written 
decision  to  terminate  funds  or  take  any 
other  adverse  action  against  a  center 
does  not  take  effect  until  the  Secretary 
issues  a  final  decision. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  711(c)  and  796f-2  (c) 
and  (i))  ^ 

§  366.43    What  must  be  included  in  the 
Dhreetor's  final  written  decision? 

The  Director's  final  written  decision 
to  disapprove  a  center's  corrective 
action  plan  required  by  §  366.42  must — 

(a)  Address  any  response  from  the 
center  to  the  Director's  initial  written 
notice  to  terminate  funds  or  lake  other 
significant  adverse  action  against  the 
center; 

(b)  Include  a  statement  of  the  reasons 
why  the  Director  could  not  approve  the 
corrective  action  plan;  and 

(c)  Inform  the  center  of  its  right  to 
appeal  to  the  Secretary  the  Director's 
final  written  decision  to  terminate  funds 
or  take  any  other  significant  adverse 
action  against  the  center. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  711(c)  and  796f-2  (g) 
and  (i)) 

S  366.44    How  does  a  center  appeal  a 
decision  included  in  a  Director's  Initial 
written  notice  or  a  Director's  final  written 
decision? 

(a)  To  obtain  the  Secretary's  review  of 
a  Director's  final  written  decision  to 
disapprove  a  center's  corrective  action 
plan  submitted  pursuant  to  §  366.40(b). 
the  center  shall  file,  within  30  days  from 
receipt  of  the  Director's  final  written 
decision,  a  formal  written  appeal  with 
the  Secretary  giving  the  reasons  why  the 
center  believes  that  the  Director  should 
have  approved  the  center's  corrective 
action  plan.  (Cross-reference:  See 
§366.42.) 

(b)  To  obtain  the  Secretary's  review  of 
a  decision  described  in  a  Director's 
initial  written  notice,  a  center  that  does 
not  submit  a  corrective  action  plan  to  a 
Director  shall  file,  in  accordance  with 
paragraph  (c)(l)(i)  of  this  section,  a 
formal  written  appeal  with  the  Secretary 
giving  the  reasons  why  the  center 
believes  that  the  Director  should  have 
found  the  center  in  compliance  with  the 
standards  and  assurances  in  section  725 
(b)  and  (c)  of  the  Act  and  Subparts  F  and 
G  of  this  part. 

(c)  To  appeal  to  the  Secretary  a 
decision  described  in  a  Director's  initial 
wTitten  notice  or  a  Director's  final 
wTitten  decision  to  disapprove  a  center's 


corrective  action  plan  and  to  terminate 
or  take  other  significant  adverse  action, 
a  center  shall  file  with  the  Secretary— 

(1)  A  formal  written  appeal — 

(i)  On  or  after  the  90th  day  but  not 
later  than  the  120th  day  following  a 
center's  receipt  of  a  Director's  initial 
written  notice;  or 

(ii)  On  or  before  the  30th  day  after  a 
center's  receipt  of  the  Director's  final 
written  decision  to  disapprove  a  center's 
corrective  action  plan  and  to  tprminate 
or  take  other  significant  adverse  action; 

(2)  A  copy  of  the  corrective  action 
plan,  if  any,  submitted  to  the  Director; 
and 

(3)  One  copy  each  of  any  o'hf"-  v.ritten 
submissions  sent  to  the  Direc'or  in 
response  to  the  Director's  initial  written 
notice  to  terminate  funds  or  take  other 
significant  adverse  action  against  the 
center. 

(d)  The  date  of  filing  a  formal  written 
appeal  to  the  Secretary  under  paragraph 
(c)  of  this  section  is  determined  in  a 
manner  consistent  with  the 
requirements  of  34  CFR  81.12. 

(e)  If  the  center  files  a  formdl  written 
appeal  with  the  Secretary,  the  cent.^r 
shall  send  a  separate  copy  of  this  appeal 
to  the  Director  by  registered  or  certified 
mail,  return  receipt  requested,  cr  other 
means  that  provide  a  record  that  the 
Director  received  a  separate  copy  of  the 
center's  written  appeal. 

(f)  The  center's  formal  wrillcr.  appeal 
to  the  Secretary  must  state  why — 

(1)  The  Director  has  not  met  the 
burden  of  showing  that  the  center  is  nut 
in  compliance  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  in  Subparts  F  and  G  of  this 
part; 

(2)  The  corrective  action  pla;:.  if  any. 
should  have  been  approved;  or 

(3)  The  Director  has  not  met  the 
procedural  requirements  of  §t»  .106.40 
through  366.45. 

(g)  As  part  of  its  submis:>:ons  under 
this  section,  the  center  may  request  an 
informal  meeting  with  the  Secretary  at 
which  representatives  of  both  parties 
will  have  an  opportunity  to  pit  sont 
their  views  on  the  issues  raised  in  the 
appeal. 

(h)  A  Director's  decision  to  terminate 
funds  that  is  described  in  an  initial 
WTitten  notice  or  final  written  decision 
is  stayed  as  of  the  date  (determined 
pursuant  to  paragraph  (d)  of  this 
section)  that  the  center  files  a  formal 
written  appeal  with  the  SwrctarN'. 

(Approved  by  the  Office  of  Man-n^r  rr^ei.t  .inl 
Budget  under  control  numbt^r  1620-001  P..) 

(Authority:  29  U.S.C.  711(t)  ./.-d  /-■Jf.f-i:(';if .) 
and{t)) 


I 
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$366.45    WttatmustaDiiectordoiipon 
raoeipt  of  a  co|}y  of  a  cantu**  fonml  written 
appaal  to  tfw  Sacftaiy? 

(a)  If  the  center  files  a  formal  written 
appeal  in  accordance  with  §  366.44(c), 
the  Director  shall,  within  IS  days  of 
receipt  of  the  center's  appeal,  submit  to 
the  Secretary  one  copy  each  of  the 
following: 

(1)  The  Director's  initial  written 
notice  to  terminate  funds  or  take  any 
other  significant  adverse  action  against 

-  the  center  sent  to  the  center. 

(2)  The  Director's  final  written 
decision,  if  any.  to  disapprove  the 
center's  corrective  action  plan  and  to 
terminate  the  center's  funds  or  take  any 
other  sit;riificant  adverse  action  against 
the  center. 

(3)  Any  other  written  documentation 
or  sul»nissions  the  Director  wishes  the 
Secretary  to  consider. 

(4)  Any  nther  information  requested 
by  the  Seaulary. 

(b)  As  part  of  its  submissions  under 
this  section,  the  Director  may  request  an 
informal  meeting  with  the  Secretary  at 
which  representatives  of  both  parties 
will  have  an  opportunity  to  present 
their  views  on  the  issues  raised  in  the 
appeal. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1B2O-0018.) 
(Authority:  29  U.S.C.  711(c)  and  796f-2(g)(2) 
and  (i)) 

§  366.46    How  does  the  Secretary  review  a 
cental's  appeal  of  a  decision  inchided  In  a 
Director's  Mtiai  written  notice  or  a 
Director's  final  written  decision? 

(a)  If  either  party  requests  a  meeting 
under  §§  366.44(g)  or  366.45(b).  the 
meeting  is  to  be  held  within  30  days  of 
the  date  of  the  Secretary's  receipt  of  the 
submissions  from  the  Director  that  are 
required  b\     366.43(a).  The  Secretary 
promptly  notifies  the  parties  of  the  date 
and  place  of  the  meeting. 

(b)  Within  30  days  of  the  informal 
meeting  permitted  under  paragraph  (a) 
of  this  section  or,  if  neither  party  has 
requested  an  informal  meeting,  within 
^0  days  of  the  date  of  receipt  of  the 
submissions  required  from  the  Director 
by  §  366.45(a),  the  Secretary  issues  to 
the  parties  the  Secretary's  decision. 

(c)  The  Secretary  reviews  a  decision 
included  in  a  Director's  initial  written 
notice  or  a  Director's  final  written 
decision  to  disapprove  the  center's 
corrective  action  plan  and  to  tenninate 
the  center's  funds  or  take  any  other 
significant  adverse  action  against  the 
center  based  on  the  record  submitted 
under  §§  366.44  and  366.45  and  may 
affirm  or,  if  the  Secretary  finds  that  the 
decision  inchided  in  a  Director's  initial 
written  not'-o  or  a^ Director's  final 
written  dec.»ion  is  not  supported  by  the 


evidence  or  is  not  in  accordance  with 
the  law,  may — 

( 1 )  Remand  the  appeal  for  further 
findings;  or 

(2)  Reverse  the  decision  described  in 
the  Director's  initial  vmtten  notice  cn- 
the  Director's  final  written  decision  to 
disapprove  the  center's  corrective  action 
plan  ^d  to  terminate  funds  or  take  any 
other  significant  adverse  action  against 
the  center. 

(d)  The  Secretary  sends  copies  of  his 
or  her  decision  to  the  parties  by 
registered  or  certified  mail,  return 
receipt  requested,  or  other  means  that 
provide  a  record  of  receipt  by  both 
parties. 

(e)  If  the  Secretary  affiru>s  the 
decision  described  in  a  Diructor's  initial 
written  notice  or  the  Director's  final 
written  decision,  the  Director's  decision 
takes  effect  on  the  date  of  the  Secretary's 
final  decision  to  affirm. 


(Author!  tv: 
and  (i)) 


:9  use.  711(t.)  and  796f-2(g](2) 


Subpart  F — Assurances  for  Centers 

§366.30    What  assurances  shall  a  center 
provide  and  comply  with? 

To  be  eligible  for  assistance  under  this 
part,  an  eligible  agency  shall  provide 
satisfactory  assurances  that — 

(a)  The  applicant  is  an  eligible  agency; 

(b)  The  center  will  be  designed  and 
operated  within  local  communities  by 
individuals  with  disabilities,  including 
an  assurance  that  the  center  will  have  a 
board  that  is  the  principal  governing 
body  of  the  center  and  a  majority  of 
which  must  be  composed  of  individuals 
with  significant  disabilities; 

(c)  The  applicant  will  complv  with 
the  standards  in  Subpart  G; 

(d)  The  applicant  will  establish  clear 
priorities  through — 

(1)  Annual  and  three- year  program 
and  financial  planning  objectives  for  the 
center,  including  overall  goals  or  a 
mission  for  the  center, 

(2)  A  work  plan  for  achieving  the 
goals  or  mission,  specific  objectives, 
service  priorities,  and  types  of  services 
to  be  provided;  and 

(3)  A  description  that  demonstrates 
how  the  proposed  activities  of  the 
applicant  are  consistent  with  the  most 
recent  three-year  State  plan  under 
section  704  of  the  Act; 

(e)  The  apphcant  will  use  sound 
organizational  and  personnel 
assignment  practices,  including  taking 
affirmative  action  to  employ  and 
advance  in  employment  qualified 
individuals  with  significant  disabilities 
on  the  same  terms  and  conditions 
required  with  respect  to  the 
enipkiyment  of  individuals  with 
disabilities  under  section  503  of  the  Act; 


(f)  The  applicant  will  ensure  that  the 

majority  of  the  staff,  and  individuals  in 
decision-making  positions,  of  the 
applicant  are  individuals  with 
disabilities; 

(g)  The  applicant  will  practice  sotuid 
fiscal  management,  including  making 
arrangements  for  an  annual  independent 
fiscal  audit; 

(h)  The  applicant  will  conduct  an 
annual  self-evaluation,  prepare  an 
annual  performance  report,  and 
maintain  records  adequate  to  measure 
performance  with  respect  to  the 
standards  in  Subpart  G; 

(i)  The  annual  performance  report  and 
the  records  of  the  center's  performance 
required  by  paragraph  (h)  of  this  section 
must  each  contain  information 
regarding,  at  a  minimum— 

(1)  The  extent  to  which  the  center  is 
in  comphance  with  the  standards  in 
section  725(b)  of  the  Act  and  Subpart  G 
of  this  part  (Cross-reference:  See 

§§  366.70(a)(2)  and  366.73); 

(2)  The  number  and  types  of 
individuals  with  significant  disabilities 
receiving  services  through  the  center. 

(3)  The  types  of  services  provided 
through  the  center  and  the  number  of 
individuals  with  significant  disabilities 
receiving  each  type  of  service; 

(4)  The  sources  and  amounts  of 
funding  for  the  operation  of  the  center; 

(5)  The  number  of  individuals  with 
significant  disabihties  who  are 
employed  by,  and  the  number  who  are 
in  management  and  decision-making 
positions  in,  the  center; 

(6)  The  number  of  individuals  fit>m 
minority  populations  who  are  employed 
by,  and  the  number  who  are  in 
management  and  decision-making 
positions  in,  the  center;  and 

(7)  A  comparison,  if  appropriate,  of 
the  activities  of  the  center  in  prior  years 
with  the  activities  of  the  center  in  most, 
recent  years; 

(j)  Individuals  with  significant 
disabilities  who  are  seeking  or  reviving 
services  at  the  center  will  he  notified  by 
the  center  of  the  existence  of,  the 
availability  of,  and  how  to  contact  the 
client  assistance  program; 

(k)  Aggressive  outreach  regarding 
services  provided  through  the  center 
will  be  conducted  in  an  effort  to  reach 
populations  of  individuals  with 
significant  disabilities  that  are  unserved 
or  underserved  by  programs  imder  Title 
VII  of  the  Act,  especially  minority 
groups  and  urban  and  rural  populations; 

(1)  Staff  at  centers  will  receive  training 
on  how  to  serve  imserved  and 
underserved  populations,  including 
minority  groups  and  urban  and  rural 
populations; 

(m)  The  center  will  submit  to  the  S!LC 
a  copy  of  its  approved  grant  application 
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and  the  annual  performance  report 
required  under  paragraph  (h)  of  this 
section; 

-(n)  The  center  wijl  prepare  and 
submit  to  the  DSU.  if  the  center  received 
a  grant  from  the  Director,  or  to  the 
Secretary,  if  the  center  received  a  grant 
from  the  Secretary,  within  90  days  of 
the  end  of  each  fiscal  year,  the  annual 
performance  report  that  is  required  to  be 
prepared  pursuant  to  paragraph  (h)  of 
this  section  and  that  contains  the 
information  described  in  paragraph  (i) 
of  this  section;  and 

(o)  An  IL  plan  as  described  in  section 
704(e}  of  the  Act  will  be  developed  for 
each  individual  who  will  receive 
services  under  this  part  unless  the 
individual  signs  a  waiver  stating  that  an 
IL  plan  is  unnecessary. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  796f-4) 

PART  367— INDEPENDENT  LIVING 
SERVICES  FOR  OLDER  INDIVIDUALS 
WHO  AfiE  BUND 

Subpart  A— General 

Sec. 

367.1  What  is  the  ludepeniient  Living 
Services  for  Older  Individuals  Who  Are 
Blind  program? 

367.2  Who  is  eligible  for  an  award? 

367.3  What  activities  may  the  Secretary 
fund? 

307.4  What  regulations  apply? 

367.5  What  definitions  apply? 

Subpart  B— What  Are  tlie  Application 
Requirements? 

367.10  How  does  a  designated  State  agency 
(DSA)  apply  for  an  award? 

367.11  What  assurances  must  a  DSA 
include  in  its  application? 

Subpart  C— How  Does  ttie  Secretary  Award 
Discretionary  Grants  on  a  Competitive 
Basis? 

367.20  Under  what  circumstances  does  the 
Secretary  award  dTscretionar)'  grants  on 
a  competitive  basis  to  States? 

367.21  How  does  the  Secretar>'  evaluate  an 
application  for  a  discretionary'  grant? 

367.22  What  selection  criteria  does  the 
Secretary  use? 

367.23  What  additional  factor  tiot.s  the 
Secretary  consider? 

Subpart  D— How  Does  the  Secretary  Award 
Contingent  Formula  Grants? 

367.30  Under  what  circumstances  does  the 
Secretary  award  contingent  formula 
grants  to  States? 

367.31  How  are  allotments  made? 

367.32  How  does  the  Secretary  reallot  funds 
under  section  752(j)(4)  of  the  Act? 

Subpart  E— What  Conditions  Must  Be  Met 
After  an  Award? 

367.40  What  matching  requirenient.s  apply? 

367.41  When  may  a  DSA  award  grants  or 
contracts? 


367.42    When  does  the  Secretary  award 
noncompetitive  continuation  grants? 
Authority:  29  U.S.Q  796k.  unless 
otherwise  noted. 

Subpart  A— General 

§367.1    What  Is  the  Independent  Lhring 
Services  for  Older  Iridhrlduals  Who  Are 
Blind  program? 

This  program  supports  projects  that— 

(a)  Provide  any  of  the  independent 
living  (IL)  services  to  older  individuals 
who  are  blind  that  are  described  in 

§  367.3(b); 

(b)  Conduct  activities  that  will 
improve  or  expand  services  for  these 
individuals;  and 

(c)  Conduct  activities  to  help  improve 
public  understanding  of  the  problems  of 
these  individuals. 

(Authority:  29  U.S.C.  796k(a)  and  (b)) 

§367^    Wholsetigibleforanaward? 

Any  designated  State  agency  (DSA)  is 
eligible  for  an  award  under  this  program 
if  the  DSA— 

(a)  Is  authorized  to  provide 
rehabiUtation  services  to  individuals 
who  are  blind;  and 

(b)  Submits  to  and  obtains  approval 
from  the  Secretary  of  an  application  that 
meets  the  requirements  of  section  752(i) 
of  the  Act  and  §§367.10  and  36711. 
(Authority:  29  U.S.C.  796k(a)(2)) 

§  367.3    What  activtties  may  the  Secretary 
fund? 

(a)  The  DSA  may  use  funds  awarded 
under  this  part  for  the  activities 
described  in  §  367.1  and  paragraph  (b) 
of  this  section. 

(b)  For  purposes  of  §36 7. 1(a).  IL 
services  for  older  individuals  who  are 
blind  include — 

(1)  Services  to  help  correct  blindness, 
such  as — 

(i)  Outreach  ser\'ices; 

(ii)  Visual  screening; 

(iii)  Surgical  or  therapeutic  treatment 
to  prevent,  correct,  or  modifj'  disabling 
eye  conditions;  and 

(iv)  Hospitalization  related  to  these 
services; 

(2)  The  provision  of  eyeglasses  and 
other  visual  aids; 

(3)  The  provision  of  services  and 
equipment  to  assist  an  older  individual 
who  is  blind  to  become  more  mobile 
and  more  self-sufficient; 

(4)  Mobility  training,  Braille 
instruction,  and  other  services  and 
equipment  to  help  an  older  individual 
who  is  blind  adjust  to  blindness; 

(5)  Guide  services,  reader  services, 
and  transportation; 

(6)  Any  otlier  appropriate  service 
designed  to  assist  an  older  individual 
who  is  blind  in  coping  with  daily  living 


activities,  including  supportive  services 
and  rehabilitation  teaching  services; 

(7)  IL  skills  training,  information  and 
referral  services,  peer  counseling,  and 
individual  advocacy  training;  and 

(8)  Other  IL  services,  as  defined  in 
section  7(30)  of  the  Act  and  as  listed  in 
34  CFR  365.22. 

(Authority:  29  U.S.C  796k  (d)  and  (e)) 

§367.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Independent  Living  Services  for  Older 
Individuals  Who  Are  Bhnd  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations),  with  respect  to 
subgrants  to  an  entity  that  is  not  a  State 
or  local  government  or  Indian  tribal 
organization. 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs),  with  respect  to  grants  under 
Subpart  C. 

(3)  34  CFR  Part  76  (State- 
Administered  Programs),  with  respect  to 
grants  under  Subpart  D. 

(4)  34  CFR  Part  77  (Definitions  That 
Applv  to  Department  Regulations). 

(5)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(6)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(7)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(8)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(9)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(10)  34  CFR  Part  86  (Drug-Free 
Schools  and  Campuses). 

(b)  The  regulations  in  this  Part  367. 

(c)  The  following  provisions  in  34 
CFR  Part  364: 

(1)  Section  364.4  (What  definitions 
apply?). 

(2)  Section  364.5  (What  is  program   . 
income  and  how  may  it  be  used?) 

(3)  Section  364.6  (VVhat  requirements 
apply  to  the  obligation  of  Federal  funds 
and  program  income?) 

(4)  Section  364.30  (What  notice  must 
be  given  about  the  Client  Assistance 
Program  (C^P)?). 

(5)  Section  364.37  (What  access  to 
records  must  be  provided?). 

(6)  Section  364.56  (What  are  the 
special  requirements  pertainmg  to  tlie 
protection,  use.  and  release  of  pe.'^ondl 
inforniaiion?). 
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(d)  The  following  provisions  in  34 
CFR  Part  365: 

(1)  Section  365.13  (What  requirements 
apply  if  the  State's  non-Federal  share  is 
in  cash?). 

(2)  Section  365.14  (What  conditions 
relating  to  cash  or  in-kind  contributions 
apply  to  awards  to  grantees, 
subgrantees,  or  contractors?). 

(3)  Section  365.15  (What  requirements 
apply  if  the  State's  non-Federal  share  is 
in  kind?). 

(4)  Section  365.16  (What  requirements 
apply  to  refunds  and  rebates?). 

(Authority:  29  U.S.C.  711(c)  and  796k) 

S  367.5    What  definitions  apply? 

In  addition  to  the  definitions  in  34 
CFR  364.4.  the  following  definitions 
also  apply  to  this  part: 

Independent  living  services  for  older 
individuals  who  are  blind  means  those 
services  listed  in  §  367.3(b). 

Older  individual  who  is  blind  means 
an  individual  age  fifty-five  or  older 
whose  severe  visual  impairment  makes 
competitive  employment  extremely 
difficult  to  obtain  but  for  whom  IL  goals 
are  feasible. 

(Authority:  29  U.S.C.  711(c)  and  796j) 

Subpart  B— What  Are  the  Application 
Requirements? 

S  367.10    hlow  does  a  designated  State 
agency  (DSA)  apply  for  an  award? 

To  receive  a  grant  under  section  752(i) 
or  a  reallotment  grant  under  section 
752(j)(4)  of  the  Act.  a  DSA  must  submit 
to  and  obtain  approval  from  the 
Secretary  of  an  application  for 
assistance  under  this  program  at  the 
time,  in  the  form  and  manner,  and 
containing  the  agreements,  assurances, 
and  information,  that  the  Secretary 
determines  to  be  necessary  to  carry  out 
this  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S-C.  796k(c)L2)  and  (ijd)) 

§  367.1 1    What  assurances  must  a  DSA 
include  in  its  application? 

An  application  for  a  grant  under 
section  752(i)  or  a  reallotment  grant 
under  section  752(j)(4)  of  the  Act  must 
contain  an  assurance  that — 

(a)  Grant  funds  will  be  expended  only 
for  the  purposes  descril)ed  in  §  367.1 ; 

(b)  With  respect  to  the  costs  of  the 
program  to  be  carried  out  by  the  State 
pursuant  to  this  part,  the  State  will 
make  available,  directly  or  through 
donations  fi'om  public  or  private 
entities,  non-Federal  contributions 
toward  these  costs  in  an  amount  that  is 
not  less  than  $1  for  each  $9  of  Federal 
funds  provided  in  the  grant; 


(c)  In  carrying  out  §  367.1(a)  and  (b). 
and  consistent  with  34  CFR  364.28,  the 
DSA  will  seek  to  incorporate  into  and 
describe  in  the  State  plan  under  section 
704  of  the  Act  any  new  methods  and 
apprdaches  relating  *o  IL  services  for 
older  individuals  who  are  blind  that  are 
developed  by  projects  funded  under  this 
part  and  that  the  DSA  determines  to  be 
effective; 

(d)  At  the  end  of  each  fiscal  year,  the 
DSA  will  prepare  and  submit  to  the 
Secretary  a  report,  with  respect  to  each 
project  or  program  the  DSA  operates  or 
administers  under  this  part,  whether 
directly  or  through  a  grant  or  contract, 
that  contains,  information  that  the 
Secretary  determines  necessary  for  the 
proper  and  efficient  administration  of 
this  program,  including — 

(1)  The  nxunber  and  types  of  older 
individuals  who  are  bhnd,  including 
olden-  individuals  who  are  blind  from 
minority  backgrounds,  and  are  receiving 
services; 

(2)  The  types  of  services  provided  and 
the  number  of  older  individuals  who  are 
blind  and  are  receiving  each  type  of 
service; 

(3)  The  sources  and  amounts  of 
funding  for  the  operation  of  each  project 
or  program; 

(4)  The  amounts  and  percentages  of 
resources  committed  to  each  type  of 
service  provided; 

(5)  Data  on  actions  taken  to  employ, 
and  advance  in  employment, 
qualified — 

(i)  Individuals  with  significant 
disabilities; 

(ii)  Older  individuals  with  significant 
disabilities  who  are  blind; 

(iii)  Individuals  who  are  members  of 
racial  or  ethnic  minority  groups; 

(iv)  Women;  and 

(v)  Elderly  individuals; 

(6)  A  comparison,  if  appropriate,  of 
prior  year  activities  with  the  activities  of 
the  aiost  recent  year;  and 

(7)  Any  new  methods  and  approaches 
relating  to  IL  services  for  older 
individuals  who  are  blind  that  are 
developed  by  projects  funded  under  this 
part; 

(e)  The  DSA  will— 

(1)  Provide  services  that  contribute  to 
the  maintenance  of,  or  the  increased 
independence  of,  older  individuals  who 
are  blind;  and 

(2)  Engage  in — 

(i)  Capacity-building  activities, 
including  collaboration  with  other 
agencies  and  organizations; 

(ii)  Activities  to  promote  community 
awaieness,  involvement,  and  assistance; 
and 

(iii)  Outreach  efforts; 

(f)  The  application  is  consistent  with 
the  State  plan  for  providing  IL  services 


required  by  section  704  of  the  Act  and 
Subpart  C  of  34  CFR  Part  364;  and 

(g)  The  applicant  has  been  designated 
by  the  State  as  the  sole  State  agency 
authorized  to  provide  rehabilitation 
services  to  individuals  who  are  blind. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 

(Authority:  29  U.S.C.  711(c)  and  796k(d),  (f), 
(h),and(i)) 

Subpart  C— How  Does  the  Secretary 
Award  Discretionary  Grants  on  a 
Competitive  Basis? 

§  367.20    Under  what  circumstances  does 
the  Secretary  award  discretionary  grants  on 
a  competitive  l}asis  to  States? 

(a)  In  the  case  of  a  fiscal  year  for 
which  the  amount  appropriated  under 
section  753  of  the  Act  is  less  than 
$13,000,000,  the  Secretary  awards 
discretionary  grants  under  this  part  on 
a  competitive  basis  to  States. 

(b)  Subparts  A.  B,  C.  and  E  of  this  part 
govern  the  award  of  competitive  grants 
under  this  part. 

(Authority:  29  U.S.C.  796k(b)(l)) 

§367.21  How  does  the  Secretary  evaluate 
an  application  for  a  discretionary  grant? 

(a)  The  Secretary  evaluates  an 
application  for  a  discretionary  grant  on 
the  basis  of  the  criteria  in  §  367.22. 

(b)  The  Secretary  awards  up  to  IQO 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  29  U.S.C.  711(c)  and  796k(b}(l) 
and(i)(l)) 

§  367.22    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
discretionary  grant: 

(a)  Extent  of  need  for  the  project  (20 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  the  specific 
needs  of  the  program,  including 
consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by. 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(2)  The  Secretary  reviews  each 
application  to  determine-(i)  The  extent 
that  the  need  for  IL  services  for  older 
individuals  who  are  blind  is  justified,  in 
terms  of  complementing  or  expanding 
existing  IL  and  aging  programs  and 
facilities;  and 
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(ii)  The  potential  of  the  project  to 
support  the  overall  mission  of  the  IL 
program,  as  stated  in  section  701  of  the 
Act. 

(b)  Plan  of  operation  (25  point.s).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  includinj> — 

(1)  The  quahty  of  the  design  uf  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 
efficient  administration  of  the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  and  adequacy  of  Uic 
applicant's  plan  to  use  its  resources 
(including  funding,  facilities, 
equipment,  and  supplies)  and  personnel 
to  achieve  each  objective; 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  othenvise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability; 

(6)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  to 
services  for  eligible  project  participants 
who  are  members  of  groups  that  have 
been  traditionally  under- rep  resented. 
including  members  of  racial  or  ethnic 
minority  groups;  and 

(7)  The  extent  to  which  the  plan  of 
operation  and  management  includes 
involvement  by  older  individuals  who 
are  blind  in  planning  aiul  conducting 
program  activities. 

(c)  C^ality^of  key  personnel  (10 
points). 

(l)TheSecretary'revievvseat;h   , 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 
including — 

(i)  The  qualifications  ofihe  project 
director; 

(ii)Thequalifications  of  each  of  the 
other  management  and  decision-making 
personnel  to  be  used  in  the  project, 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(lKi)  and  (ii) 
of  this  section  will  commit  to  the 
project; 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin. 
gender,  age.  or  disability;  and 

(v)  The  extent  to  whiCh  the  applicant, 
as  part  of  its  nondiscriminator%' 
emplojTnent  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  under- 
represented,  including — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 


(B)  Women; 

(C)  Persons  with  disabilities;  and 

(D)  Elderly  individuals. 

(2)  To  determine  personnel 
qualifications  imder  paragraphs  (c)(l)(i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  scope  of  the  project;  and 

(ii)  Any  other  qualifications  that 
pertain  to  the  objectives  of  the  project. 

(d)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  r^'\  iews  each 
application  to  detennii-.e  the  e.xtent  to 
which — 

(1)  The  'judget  is  adequate  to  support 
the  project; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  The  applicant  demonstrates  the 
cost -effectiveness  of  project  services  in 
comparison  with  alternative  services 
and  programs  available  to  older 
individuals  who  are  blind. 

(e)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Accurately  evaluate  the  success 
and  cost-effecdveness  of  the  projoct; 

(2)  Are  objective  and  produce  data 
that  are  quantifiable:  and 

(3)  Will  determine  how  successful  the 
project  is  in  meeting  its  goals  and 
objectives. 

(4)  (Cross-reference:  See  34  CFR 
75.590.) 

(f)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
accessibility  of  facilities,  equipment, 
and  supplies. 

(g)  Service  comprehensiveness  (20 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  outreach  activitit^s 
promote  maximum  participation  of  the 
target  population  within  the  geographic 
area  ser\  ed  by  the  project. 

(2)  The  Secretary  reviews  c?i  h 
application  to  determine  the  extent  to 
which  the  DSA  addresses  the  unmet  IL 
needs  in  the  State  of  older  individuals 
with  varj'ing  degrees  of  significant 
visual  impairment.  In  making  this 
determination,  the  Secretary  reviews  the 
extent  to  which  the  DSA  makes 
available  appropriate  services  listed  in 

§  367.3(b).  which  may  include  any  or  all 
of  the  following  services: 

(i)  Orientation  and  mobility  skills 
training  that  will  enable  older 
Individuals  who  are  blind  to  travel 
independently,  safely,  and  confidently 


in  familiar  and  unfamiliar 
environments. 

(ii)  Skills  training  in  Braille, 
handwriting,  typewriting,  or  other 
means  of  communication. 

(iii)  Communication  aids,  such  as 
large  print,  cassette  tape  recorders,  and 
readers. 

(iv)  Training  to  perform  doily  li\ing 
activities,  such  as  meal  preparation, 
identifying  coins  and  currcnry, 
selection  of  clothing,  telling  time,  and 
maintaining  a  household. 

(v)  Provision  of  low-vision  scnices 
and  aids,  such  as  magnifiers  to  perform 
reading  and  mobility  tasks. 

(vi)  Family  and  peer  counselintj 
services  to  assist  older  individuals  who 
are  blind  adjust  emotionally  to  the  loss 
of  vision  as  well  as  to  assist  in  their 
integration  into  the  community  and  it;, 
resources. 

(h)  Likelihood  of  sustaining  the 
program  (10  points).  The  Secret  a  r> 
reviews  each  apphcation  to  determine— 

(1)  The  Ukelihood  that  the  ser\ice 
program  will  be  sustained  after  the 
completion  of  Federal  projiK;t  grant 
assistance; 

(2)  The  ex-tent  to  which  the  applicant 
intends  to  continue  to  operate  tiie 
service  program  through  cooperative 
agreements  and  other  formal 
arrangements;  and 

(3)  The  extent  to  which  the  applicant 
will  identify  and.  to  the  extent  possible, 
use  comparable  ser\'ices  and  benefits 
that  are  available  under  other  programs 
for  which  project  participants  mav  be 
eligible. 

(.Approved  by  the  Office  of  Mana<;emt?iit  ami 
Uudget  under  control  numt^pr  182O-O018.) 

(Authoritv:  29  U.S.C.  711(r)  arJ  79f.i..(h)(l) 
and(i)(l)) 

§  367.23    What  additional  factor  does  the 
Secretary  consider? 

In  addition  to  the  criteria  in  §367.22. 
the  Secretary  considers  the  geographic 
distribution  of  projects  in  making  an 
award. 

(Authoritv:  29  U  S.C.  711(c.l  and  7y6k(bj(n 
and(ij(l)j 

Subpart  D— How  Does  the  Secretary 
Award  Contingent  Formula  Grants?. 

§  367.30    U  nder  what  circumstances  does 
the  Secretary  award  contingent  formula 
grants  to  States? 

(a)  In  the  case  of  a  fiscal  year  lor 
which  the  amount  appropriated  under 
section  753  of  the  Act  is  equal  to  or 
greater  than  $13,000,000,  grants  und<!r 
this  part  are  made  to  States  from 
allotments  under  section  752(c)(2)  of  the 
Act. 

(b)  Subparts  A.  B,  D.  and  E  of  this  part 
govern  the  award  of  formula  grants 
under  this  part. 
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(Authority:  29  U.S.C.  796k(c)) 

§  367.31    How  are  allotments  made? 

(a)  For  purposes  of  making  grants 
under  section  752(c)  of  the  Act  and  this 
subpart,  the  Secretary  makes  an 
allotment  to  each  State  in  an  amount 
determined  in  accordance  with  section 
752(j)oftheAct. 

(b)  The  Secretary  makes  a  grant  to  a 
DSA  in  the  amount  of  the  allotment  to 
the  State  under  section  752(j)  of  the  Act 
if  the  DSA  submits  to  and  obtains 
approval  from  the  Secretary  of  an 
application  for  assistance  under  this 
program  that  meets  the  requirements  of 
section  752(i)  of  the  Act  and  §§367.10 
and  367.11. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  796k(c)(2)) 

§  367.32    How  does  the  Secretary  reallot 
funds  under  section  752(j)(4)  of  the  Act? 

(a)  From  the  amounts  specified  in 
paragraph  (b)  of  this  section,  the 
Secretary  may  make  reallotment  grants 
to  States,  as  determined  by  the 
Secretary,  whose  population  of  older 
individuals  who  are  blind  has  a 
substantial  need  for  the  services 
specified  in  section  752(d)  of  the  Act 
and  §  367.3(b),  relative  to  the 
populations  in  other  States  of  older 
individuals  who  are  blind. 

(b)  The  amounts  referred  to  in 
paragraph  (a)  of  this  section  are  any 
amounts  that  are  not  paid  to  States 
under  section  752(c)(2)  of  the  Act  and 
§  367.31  as  a  resuU  of— 

(1)  The  failure  of  a  DSA  to  prepare, 
submit,  and  receive  approval  of  an 
application  under  section  752(i)  of  the 


Act  and  in  accordance  with  §§  367.10 
and  367.11;  or 

(2)  Information  received  by  the 
Secretary  from  the  DSA  that  the  DSA 
does  not  intend  to  expend  the  full 
amount  of  the  State's  allotment  under 
section  752(c)  of  the  Act  and  this 
subpart. 

(c)  A  reallotment  grant  to  a  State 
under  paragraph  (a)  of  this  section  is 
subject  to  the  same  conditions  as  grants 
made  under  section  752(a)  of  the  Act 
and  this  part. 

(d)  Any  fimds  made  available  to  a 
State  for  any  fiscal  year  pursuant  to  this 
section  are  regarded  as  an  increase  in 
the  allotment  of  the  State  under  §  367.31 
for  that  fiscal  year  only. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  796k(j)(4)) 

Subpart  E— What  Conditions  Must  Be 
Met  After  an  Award? 

§  367.40    What  matching  requirements 
apply? 

(a)  Non-Federal  contributions 
required  by  §  367.11(b)  may  be  in  cash 
or  in  kind,  fairly  evaluated,  including 
plant,  equipment,  or  services. 

(b)  For  purposes  of  non-Federal 
contributions  required  by  §  367.11(b), 
amounts  provided  by  the  Federal 
Government,  or  services  assisted  or 
subsidized  to  any  significant  extent  by 
the  Federal  Government,  may  not  be 
included  in  determining  the  amount  of 
non-Federal  contributions. 

(Authority:  29  U.S.C.  796k(f!) 

§  367,41    When  may  a  OSA  award  grants  or 
contiacts? 

(a)  A  DSA  may  operate  or  administer 
the  program  or  projects  under  this  part 


to  carry  out  the  purposes  specified  in 
§  367.1,  either  directly  or  through — 

(1)  Grants  to  public  or  private 
nonprofit  agencies  or  organizations;  or 

(2)  Contracts  with  individuals, 
entities,  or  organizations  that  are  not 
public  or  private  nonprofit  agencies  or 
organizations. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  a  DSA  may  enter  into 
assistance  contracts,  but  not 
procurement  contracts,  with  public  or 
private  nonprofit  agencies  or 
organizations  in  a  manner  consistent 
with  34  CFR  366.32(e). 

(Authority:  29  U.S.C.  796k(g)  and  (i)(2)(A)) 

§  367.42    When  does  the  Secretary  award 
noncompetitive  continuation  grants? 

(a)  In  the  case  of  a  fiscal  year  for 
which  the  amount  appropriated  under 
section  753  of  the  Act  is  less  than 
$13,000,000,  the  Secretary  awards 
noncompetitive  continuation  grants  for 
a  multi-year  project  to  pay  for  the  costs 
of  activities  for  which  a  grant  was 
awarded — 

(1)  Under  Chapter  2  of  Title  VII  of  the 
Act;  or 

(2)  Under  Part  C  of  Title  VII  of  the 
Act,  as  in  effect  on  October  28, 1992. 

fb)  To  be  eligible  to  receive  a 
noncompetitive  continuation  grant 
under  this  part,  a  grantee  must  satisfy 
the  applicable  requirements  in  this  part 
and  in  34  CFR  75, 253. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018  ) 
(Authority:  29  U.S.C.  796k(b)(2)) 
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OEPARTMEKT  OF  EDUCATION 

34  CFR  Part  607 
RIN  1840-AB78 

Strengthening  Institutions  Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  revises  the 
regulations  governing  the  Strengthening 
Institutions  Program.  These  final 
regulations  are  needed  to  improve  the 
functioning  of  the  program  and  to 
implement  changes  made  to  the 
program's  authorizing  statute,  Title  III, 
Part  A,  of  the  Higher  Education  Actof 
1965  (HEA),  by  the  Higher  Education 
Amendments  of  1992,  Pub.  L.  102-325 
(1992  Amendments)  and  the  Higher 
Education  Technical  Amendments  of 
1993,  Pub.  L. 103-208. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  pubhcation  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
•person.  A  docimient  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  J.  Venuto.  Telephone:  (202)  708- 
8839.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Strengthening  Institutions  Program 
provides  grants  to  institutions  of  higher 
education  to  improve  their  academic 
programs,  institutional  management, 
and  fiscal  stability.  The  purpose  of  the 
program  is  to  increase  the  self- 
sufficiency  of  participating  institutions 
and  to  strengthen  their  capacity  fo  make 
a  substantial  contribution  to  the  higher 
education  resources  of  the  nation. 

The  Strengthening  Institutions 
Program  is  an  important  part  of 
implementing  the  National  Educational 
Goals.  Specifically,  the  program 
addresses  Goal  5,  that  every  adult 
American  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibihties  of  citizenship,  by 
expanding  educational  opportunities  for 
students  who  attend  the  institutions  that 
receive  assistance  under  this  program. 

On  September  16, 1993,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (58  FR  48478)  to  implement 


changes  made  to  the  program  by  the 
1992  Amendments,  to  more  sharply 
define  institutional  eligibility 
requirements,  and  to  improve  the 
functioning  of  the  program. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  212  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

The  issues  are  grouped  according  to 
sections  of  the  proposed  regulations. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
generally  addressed. 

Section  607.3(b)  What  is  the 
enrollment  of  needy  students? 
—Sections  607.3(b)  (3)  and  (4) 

Comments:  Under  section 
312(b)(1)(A)  of  the  HEA,  an  institution 
must  have  "an  enrollment  of  needy 
students"  to  qualify  as  an  eligible 
institution  under  the  Strengthening 
Institutions  Program.  Under  section 
312(c]  of  the  HEA,  an  institution  has  an 
enrolknent  of  needy  students  if  (1)  at 
least  50  percent  of  its  degree  students 
receive  need-based  student  financial 
assistance;  or  (2)  a  substantial 
percentage  of  itsstudents  receive  Pell 
Grants.  However,  an  institution  that 
does  not  satisfy  this  requirement  can 
nevertheless  qualify  as  an  eligible 
institution  if  the  Secretary  waives  this 
requirement  under  section  352()  of  the 
HEA. 

Prior  to  the  Higher  Education 
Amendments  of  1992,  section  352(a)  of 
the  HEA  required  the  Secretary  to  waive 
the  "needy  student  requirement"  if  the 
institution  satisfied  any  one  of  the  six 
criteria  established  in  section  352(a)(1) 
through  (6).  As  a  result  of  the  1992 
Amendments,  the  Secretary  now  has 
discretion  to  waive  the  needy  student 
requirement  if  the  institution  satisfies 
any  one  of  the  six  criteria  listed  in  that 
section.  These  six  criteria  are  listed  in 
§  607.3(b)  of  the  program  regulations. 

In  the  NPRM,  the  Secretary  proposed 
making  the  waiver  criteria  in  §  607.3(b) 
(3)  and  (4)  more  explicit.  Section 
6O7.30))(3)  of  the  current  regulations 
permits  the  Secretary  to  waive  the 
needy  student  enrollment  requirement  if 
an  institution  can  demonstrate  that  it 
substantially  increases  higher  education 
opportunities  for  low-income  students 
who  are  also  educationally 
disadvantaged,  underrepresented  in 
higher  education,  or  minorities.  The 
Secretary  considered  quantifying  this 


requirement  by  requiring  that  an 
applicant  demonstrate  that  its 
enrollment  of  these  students  has 
increased  by  200  or  at  least  20  percent. 
whichever  is  greater,  at  the  end  of  three 
years  in  order  to  get  this  waiver.  The 
Secretary  requested  public  comment  on 
this  proposal.  The  Secretary  also 
solicited  comment  on  whether  an 
institution  could  automatically  satisfy 
this  requirement  if  these  students 
constitute  at  least  50  percent  of  an 
institution's  total  enrollment. 

Section  607.3(b)(4)  of  the  current 
regulations  permits  the  Secretary  to 
waive  the  needy  student  enrollment 
requirement  if  an  institution  can 
demonstrate  that  it  substantially 
increases  the  higher  education 
opportunities  for  individuals  who  reside 
in  an  area  that  is  not  included  in  a 
"metropolitan  statistical  area"  and  who 
are  unserved  by  postsecondary 
institutions.  The  Secretary  considered 
quantifying  this  requirement  by 
requiring  that  an  applicant  demonstrate 
that  its  enrollment  of  these  students  has 
increased  by  200  or  at  least  20  percent, 
whichever  is  greater,  at  the  end  of  three 
years.  The  Secretary  requested  public 
comment  on  this  proposal.  The 
Secretar>'  also  solicited  comment  on 
whether  an  institution  could 
automatically  satisfy  this  requirement  if 
these  students  constitute  at  least  50 
percent  of  an  institution's  total 
enrollment. 

Several  commenters  oppose  the 
proposed  changes  to  §§  607.3(b)  (3)  and 
(4)  and  believe  that  an  institution 
should  continue  to  provide  whatever 
evidence  it  beUeves  is  appropriate  to 
satisfy  these  waiver  criteria. 

Commenters  believe  that  institutions 
may  be  unable  to  achieve  the  proposed 
increases  in  enrollment.  First, 
commenters  believe  demographics  may 
prohibit  many  institutions  from 
increasing  their  enrollments  of 
disadvantaged  and  unserved  students  by 
the  numbers  and  percentages  in  the 
proposed  regulations.  Second,  one 
commenter  fears  that  nationwide 
decreases  in  enrollment  of 
disadvantaged  students  may  prevent 
institutions  from  achieving  the 
proposed  increases  in  enrollment. 
Third,  commenters  believe  that  small 
community  colleges  may  be  unable  to 
achieve  the  proposed  increases  in 
enrollment  because  the  students  who 
attend  these  institutions  often  are  not 
counted  for  purposes  of  eligibility  due 
to  the  feet  that  they  often  attend  less 
than  half-time.  Finally,  commenters 
believe  that  large  urban  institutions  may 
be  unable  to  achieve  the  proposed 
increases  in  enrollment  because  of 
budgetary  restraints  that  have  forced 
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ni  iny  of  these  institutions  to  freeze 
enrollments. 

Several  commenters  believe  that  it 
may  be  difficult  for  small  institutions  to 
document  increases  in  enrollment. 
These  commenters  believe  that  it  is 
impossible  for  many  small  institutions, 
for  example,  to  provide  counts  by 
ethnicity  of  students  currently  being 
served  and  to  reconstruct  counts  from 
the  base  year. 

Commenters  oppose  the  emphasis  on 
the  quantity  of  students  served,  rather 
than  on  the  quality  of  services  and 
benefits  provided  to  these  students. 
Commenters  fear  that  placing  the 
emphasis  in  the  number  of  students 
enrolled  will  cause  institutions  to 
provide  lower  quality  services  to  a 
greater  number  of  students. 

One  commenter  believes  that  the 
proposed  changes  unfairly  penalize 
institutions  that  have  ah-eady  increased 
enrollment  of  disadvantaged  and 
unserved  students  and  rewards  those 
institutions  with  low  enrollments  of 
these  students. 

One  commenter  opposes  the  proposed 
changes  because  they  penalize 
institutions  that  have  decreasing 
numbers  of  students  taking  more  credit 
hours.  The  commenter  believes  that 
these  institutions  should  not  be 
penalized  because  educational  programs 
that  encourage  students  to  take  fewer 
credit  hours  have  proven  successful  in 
promoting  greater  student  retention  and 
success. 

One  commenter  opposes  the  proposed 
change  because  it  appears  to  indicate  a 
change  in  the  program  from  one  that 
was  intended  to  provide  support  to 
increase  educational  opportunities  for 
needy  students  to  one  that  is  intended 
to  target  a  specific  population.  These 
commenters  believe  this  change  is 
contrary  to  statutory  intent. 

Several  commenters  representing 
tribal  institutions  oppose  the  proposed 
changes  to  §  607.3(b)(3),  which  would 
require  an  institution  to  show  an 
increase  in  enrolhnent  of  disadvantaged 
students  by  200  or  by  at  least  20 
percent,  since  this  would  adversely 
affect  tribal  institutions  which  do  not 
focus  on  low-income  enrollment.  These 
commenters,  however,  favor  the  other 
proposed  change  which  would  afford 
automatic  eligibility  to  institutions  that 
enroll  at  least  50  percent  low-income 
minorities.  Another  commenter  favors 
the  proposed  change  in  its  entirety.  The 
Commenters  believes  that  the  proposed 
change  would  encourage  many  state 
institutions  to  form  a  bridge  with  two- 
year  tribal  colleges  for  the  purpose  of 
increasing  their  enrollment,  and  thus, 
ensure  educational  opportunities  for 
reservation  tribal  members. 


Several  commenters  asked  for  certain 
clarifications  of  proposed  §  607.3(b)(3). 
Several  commenters  inquire  how  "low- 
income."  "educational  disadvantaged." 
"underrepresented  in  higher 
education,"  and  "minorities"  will  be 
detined.  Commenters  representing 
community  colleges  oppose  any 
definition  of  "low-income"  that  is  based 
on  Pell  eligibility  since  many  students 
attending  community  colleges  are 
employed  full-time  and  thus  are  not 
eligible  for  Pell  Grants.  These 
commenters  also  state  that  many 
students  are  reluctant  to  fill  out' federal 
financial  assistance  forms.  Several 
commenters  also  inquire  how  the  20 
percent  increase  in  enrollment  of 
disadvantaged  students  would  be 
measured.  One  commenter  asked  if 
California  institutions  could  count  a  20 
percent  increase  in  its  Educational 
Opportunity  Program  &  Ser\ices 
enrollment  as  meeting  that  standard. 

Commenters  also  request  certain 
clarifications  of  both  §  607.3(b)  (3)  and 
(4).  Several  commenters  ask  what  is  the 
basis  for  requiring  institutions  to  show 
increases  of  200  or  at  least  20  percent, 
rather  than  some  other  number  or 
percent.  Another  commenter  inquires 
whether  the  "end  of  three  years"  has 
already  occurred  or  whether  it  is  to 
occur  in  the  future.  One  commenter  also 
inquires  about  the  sanctions  for  failing 
to  comply  with  a  promise  if  the  waiver 
provisions  are  prospective.  Several 
commenters  inquire  what  type  of 
student  could  be  counted  as  being 
included  in  the  population  identified  in 
§  607.3(b)  (3)  and  (4).  These  commenters 
ask  whether  the  population  would 
include  only  full-time,  degree-seeking 
students,  or  whether  part-time  students 
would  also  be  included. 

One  commenter  requested  that  the 
Secretary'  remove  "whichever  is  greater" 
from  proposed  §  607.3(b)  (3)  and  (4). 
This  commenter  suggests  this  change  to 
allow  a  small  college  to  be  eligible 
under  the  proposed  regulations. 
Another  commenter  requests 
substituting  "whichever  is  less"  for 
"whichever  is  greater"  in  §^7.3(b)(4) 
for  the  same  reason.  Finally,  another 
commenter  suggests  that  the  Secretary 
change  "an  area  that  is  not  included  in 
a  metropoUtan  statistical  area"  to  "rural 
area"  in  proposed  §  607.3(b)(4). 

Several  commenters  offer  alternatives 
to  proposed  §  607.3(b)  (3)  and  (4). 
Commenters  suggest  that  the  Secretary 
require  institutions  to  demonstrate  that 
the  enrollment  of  disadvantaged  and 
unserved  students  has  increased  at  a 
rate  that  exceeds  the  national  average 
enrollment  rate  for  that  type  of 
institution  for  the  last  three  years  for 
which  the  Department  has  available 


statistics.  These  commenters  believe 
that  this  alternative  would  enable 
institutions  to  demonstrate  that  they  are 
exceeding  the  growth  rate  for  needy 
students  that  is  experienced  by  similar 
institutions,  i.e..  two-year  public,  two- 
year  private,  four-year  public,  and  four- 
year  private  institutions.  In  addition, 
these  commenters  believe  that  the 
comparison  with  hke  institutions  is 
consistent  with  the  means  used  by  the 
Department  to  measure  whether 
institutions  meet  the  two  eligibility 
criteria  for  the  program.  Another 
commenter  questions  whether  the 
Department's  statistics  are  valid.  This 
commenter  suggests  that  this  alternative 
qualitative  criterion  also  evaluate  or 
measure  an  institution "s  effectiveness  in 
providing  impro\'ed  or  expanded 
sen-ices  to  students. 

Another  commenter  suggests  that  the 
Secretary  ask  for  documentation  of  the 
institution's  past  and  current  efforts  to 
increase  enrollments,  rather  than 
specify  a  numerical  goal  to  be 
demonstrated.  This  commenter  feels  it 
is  unfair  for  the  Secretary  to  initiate 
changes  in  services  and  programs 
without  also  providing  funds  to  support 
the  implementation  of  these  changes. 

Discussion:  The  Strengthening 
Institutions  Program  has  only  two 
specific  institutional  eligibility 
requirements.  One  requires  that  an 
eligible  institution  have  an  "enrollment 
of  needy  students."  An  institution  may 
satisfy  this  requirement  if  it  ser\es  a 
"substantial"  percentage  of  Pell  Grant 
recipients. 

To  determine  whether  an  institution 
ser\'es  a  substantial  percentage  of  Pell 
Grant  recipients,  an  institution  must 
first  determine  the  percentage  of  Pell 
Grant  recipients  at  the  institution.  The 
institution  calculates  this  rate  by 
dix-iding  the  number  of  enrolled  Pell 
Grant  recipients  by  the  number  of 
enrolled  potential  Pell  Grant  recipients, 
i.e..  degree  students  enrolled  on  at  least 
a  half-time  basis. 

For  the  last  application  cycle,  the 
Secretary  determined  that  an  institution 
served  a  substantial  percentage  of  Pell 
Grant  recipients  if  the  institution's 
percentage  of  potential  Pell  Grant 
recipients  who  received  Pell  Grants  was 
at  least  28.18  percent  for  two-year 
public  institutions.  35.25  percent  for 
two-year  private  institutions,  28.98 
percent  for  four-year  public  institutions, 
and  29.07  percent  for  four-year  private 
institutions. 

One  of  the  waiver  criteria  requires  an 
applicant  to  demonstrate  that  it 
contributes  substantially  to  increasing 
higher  educational  opportunities  for 
educating  low-income  students  who  are 
also  minority  students,  educationally 
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disadvantaged,  m  andnrapresented  in 
higher  aducation.  Anothar  requires  an 
applicant  to  subatantiaUy  increase 
higher  education  opporttmities  for 
individuals  in  rural  or  other  isolated 
areas  which  am  unserved  by 
poataecondary  education.  In  the 
preamble  to  the  proposed  regulations, 
the  Secretary  proposed  quantiiying 
these  increases.  However,  based  upoa 
public  comments,  the  Secretary  will  not 
require  these  quantificatians  in  the  final 
regulatiais.  Inatead,  the  Secretary  will 
develop  a  set  of  more  specific  questions 
relating  to  these  waiver  provisions  in 
the  eligibility  application.  The  Secretary 
anticipates  [Hoposing  standards  for 
these  waiver  provisions  after 
undertaking  a  careful  review  of  the 
information  received  from  these 
questions. 

The  definition  of  "low-income 
student"  is  included  in  §  607.3(c).  The 
Secretary  includes  definitions  of  the 
terms  "minority  student,"  a  student 
who  is  "educationally  disadvantaged," 
and  a  student  who  is  "underrepresented 
in  higher'  education."  The  definition  of 
"educationally  disadvantaged"  is 
adapted  from  the  definition  of 
"disadvantaged"  under  the  Vocational 
and  Applied  Technology  Education 
Programs — General  Provisions  (34  CFR 
4CK).4(b)).  The  definitions  of  "minority 
student"  and  "underrepresented  in 
higher  education"  mirror  the  definitions 
of  these  terms  used  in  other  higher 
education  program  regulations.  The 
definitions  are  intended  to  clarif>'  the    ■ 
meaning  of  these  terms.  The  Secretary 
does  not  believe  that  these  definitions 
will  impose  any  additional 
administrative  burden  on  parties 
affected  by  the  regulations. 

The  Secretary  has  also  reviewed  the 
proposed  alternative  to  require 
institutions  to  demonstrate  That  the 
enrollment  of  the  disadvantaged  and 
unserved  students  has  increased  at  a 
rate  that  exceeds  the  national  average 
enrollment  rate  for  that  type  of 
institution  for  the  last  three  years  for 
which  the  Department  has  available 
statistics.  This  review  found  that  the 
data  to  establish  these  thresholds  are  not 
available,  and  it  would  not  be  feasible 
to  collect  this  data. 

Changes:  The  Secretary  revises 
§  607.7(b)  to  add  definitions  of 
"educationally  disadvantaged. " 
"minority  student."  and 
"underrepresented  in  higher 
education,"  The  Secretary  withdraws 
the  proposed  numerical  standards. 
—Section  607.3(b)(5)  and  (6) 

Comments:  Section  607.3(b)(5) 
provides  a  waiver  of  the  needy  student 
eligibility  requirement  if  (1)  An 


institution  can  demonstrate  that  the 
institution  is  located  on  or  within  50 
miles  of  an  Indian  reservation  or  a 
substantial  population  of  Indians  and 
(2)  the  institution  will,  if  granted  the 
waiver,  substantially  increase  higher 
education  opportunities  for  American 
Indians.  Section  607.3(b)(6)  provides  a 
waiver  of  the  needy  student  eligibility 
requirement  if  an  institution  can 
demonstrate  that  the  institution  will,  if 
granted  the  waiver,  substantially 
increase  the  higher  education 
opportunities  for  Black  Americans, 
Hispanic  Americans,  Native  Americans, 
Asian  Americans  or  Pacific  Islanders, 
including  Native  Hawaiians. 

The  Secretary  proposed  changing 
these  two  waiver  provisions  by 
requiring  an  institution  to  provide  a 
plan  for  increasing,  diuing  the  next 
three  years,  its  enrollment  of  subject 
students  by  some  number  or  percent 
that  would  be  the  same  for  all 
institutions,  and  either  maintain  or  put 
in  place  special  programs  and  services 
designed  to  support  these  students.  If  an 
applicant  for  a  waiver  has  applied  for 
and  received  a  waiver  under  these 
criteria  in  a  previous  year,  the  Secretary 
would  base  his  decision  to  grant  another 
waiver,  in  part,  on  whether  the 
institution  did  what  it  said  it  was  going 
to  do  to  get  the  previous  waiver.  The 
Secretary  requested  comment  on  these 
proposals. 

Several  commenters  believe  that  the 
proposed  changes  are  non-specific, 
complex,  and  bureaucratic.  These 
commenters  beheve  that  the  plan  "to 
increase  by  some  number  or  percent  that 
would  be  the  same  for  ail  institutions" 
is  not  sufficiently  defined  to  provide 
guidance. 

Several  commenters  believe  the 
requirement  that  institutions  "put  in 
place  special  programs  and  services 
designed  to  support  these  students"  is 
unnecessary  since  most  institutions 
serving  low-income  educationally 
disadvantaged  students  already  have 
these  programs  in  place.  One 
commenter  opposes  this  proposed 
requirement  on  the  grounds  that  small 
community  colleges  do  not  have 
sufficient  resources  to  provide  these 
services. 

One  commenter  is  concerned  with  the 
phrase  "that  would  be  the  same  for  ail 
institutions.  '  This  commenter  believes 
that  tke  Secretary  should  not  apply  the 
same  number  of  students  to  institutions 
of  varj-ing  sizes,  and  that  it  would  be 
unjust  to  apply  the  same  percentage  to 
institutions  currently  serving  few  needy 
students  to  institutions  currently 
serving  a  high  percentage  of  these 
students. 


One  commenter  supports  a  change 
that  requires  a  plan  to  increase  by  some 
number  or  percent  that  is  based  on  the 
demographic  setting  of  an  institution. 
Another  commenter  believes  that  the 
number  or  percentage  selected  should 
be  the  same  as  that  established  for 
§§  607.3(b)(3)  and  (4).  Finally,  several 
commenters  suggest  that  an  institution 
be  required  to  demonstrate  that 
enrollment  of  the  target  group  of 
students  has  increased  at  a  rate  that 
exceeds  the  national  average  enrollment 
for  that  type  of  institution  for  the  last 
three  years  for  which  the  Department 
has  available  statistics. 

Discussion:  The  Secretary  believes 
that  some  commenters  may  have 
misunderstood  the  proposed  changes  to 
§  607.3(b)(5)  and  (6).  The  Secretary  did 
not  intend  to  offer  any  specific 
regulatory  language  change  in  the 
preamble.  In  particular,  the  Secretary 
did  not  intend  to  propose  regulatory 
language  that  would  require  a 
institution  to  provide  a  plan  for 
increasing,  during  the  next  three  years, 
its  enrollment  of  subject  students  by 
■'some  number  or  percent  that  would  be 
the  same  for  all  institutions."  Rather, 
the  Secretary  was  soliciting  public 
comment  on  this  concept,  specifically 
on  what  percentages  and  numbers  may 
be  appropriate  for  these  waiver 
provisions. 

Nevertheless,  as  in  §  607.3(b)(3)  and 
(4).  the  Secretary  has  determined,  based 
upon  the  thoughtful  public  comment 
received,  not  to  require  these 
quantifications  in  tlie  final  regulations. 
Instead,  the  Secretary  will  develop  a  set 
of  more  specific  questions  relating  to 
these  waiver  proviaons  in  the  eligibility 
application.  The  Secretary  anticipates 
proposing  standards  for  these  waiver 
provisions  after  undertaking  a  careful 
review  of  the  information  received  from 
these  questions. 

Changes:  None. 

Section  607.4(c)    What  are  low 
educational  and  general  expenditures? 

Comments:  Several  commenters 
oppose  the  proposal  that  would  limit  a 
waiver  of  the  educational  and  general 
expenditure  eligibility  (E&G) 
requirement  to  institutions  that  do  not 
obtain  waivers  of  the  enrollment  of 
needy  students  requirement. 
Commenters  believe  that  the  two  waiver 
provisions  are  independent,  and 
waivers  should  be  allowed  for  both.  One 
commenter  is  concerned  that 
institutions  with  high  cost,  high 
technology'  programs  will  be  prevented 
from  participating  if  they  do  not  receive 
a  waiver  of  the  E&G  eligibility 
requirement  even  if  they  receive  a 
waiver  of  the  needy  student 
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requirement.  This  commenter  states  that 
institutions  with  a  large  number  of 
continuing  education  students  or 
college  preparatory  students  may  have 
higher  costs  per  student  since  these 
students  are  not  eligible  to  be  counted 
as  full-time  equivalent  students. 
Another  commenter  is  concerned  that 
the  proposed  change  would  mean  that 
institutions  located  in  metropolitan 
areas  with  high  costs  of  living  would  be 
eliminated  because  their  expenditures 
per  student  generally  reflect  the 
economic  conditions  of  their  geographic 
area.  This  commenter  also  fears  that 
small  rural  institutions  that  provide  a 
wide  range  of  costly  services  to 
economically  disadvantaged  students 
would  also  be  denied  access  to  the 
program. 

Several  commenters  request  that  the 
Secretary  consider  requiring  better 
documentation  from  institutions  using 
the  waiver  provisions  rather  than 
precluding  an  institution  from  receiving 
both  types  of  waivers.  One  commenter 
suggests  requiring  an  institution  to  (1) 
Provide  a  longitudinal  enrollment 
history  to  explain  why  there  is  currently 
a  reduction  in  enrollment  to 
demonstrate  low  enrollment;  (2)  provide 
comparable  data  of  similar  institutions 
on  size  and  mission  with  regards  to 
salaries,  energy  costs,  and  facilities 
management  to  demonstrate  the  high 
cost  of  the  living  area;  and  (3)  to  fully 
explain  the  reasoning  behind  its  low 
students  to  facultj'  ratio  where  an 
institution  is  operating  a  high  cost 
program  (e.g.,  technology  or  medical 
program). 

One  commenter  requests  clarification 
of  what  is  "persuasive  evidence"  by  the 
institution  that  (1)  It  has  low  student 
enrollment;  and  (2)  the  institution  is 
located  in  a  high  cost-of-living  area.  The 
commenter  also  requests  a  deHnition  of 
"a  high  cost-of-hving  area"  which 
would  pay  up  to  33  percent  higher  costs 
to  bring  goo<k  and  services  to  isolated, 
rural  areas.  The  commenter  believes  this 
definition  provides  a  more  equitable 
and  less  arbitrary  means  of  measuring 
this  requirement. 

Discussion:  The  Secretary  agrees  that 
applicants  should  continue  to  be 
allowed  to  request  waivers  of  both  the 
needy  student  aiul  educational  and 
general  expoiditures  requirements.  The 
Secretary  believes  that  both  waivers  are 
necessary  to  account  for  the  different 
conditions  (e.g.,  urban  v«sus  nual 
areas)  that  may  exist  among  institutions. 
Therefore,  a  change  is  not  necessary  in 
the  current  regulations. 

The  SecreUfy  notes  that  b<^  types  of 
waivers  have  their  own  separate  set  of 
waiver  options.  If  applicants  are  unable 
to  meet  both  the  needy  student  and 


educational  and  general  expenditures 
requirements,  then  they  must  develop 
two  separate  waiver  narratives 
addressing  the  specific  criteria  for  each 
waiver. 

The  Secretary  agrees  with  the 
comments  and  suggestions 
recommending  that  applicants  provide 
appropriate  waiver  documentation. 
Because  institutional  demographics 
differ  due  to  size,  control,  location,  and 
structure  and  function,  the  regulations 
have  not  been  written  to  detail  the 
correct  or  acceptable  narrative  response. 
Rather,  the  Secretary  beHeves  that 
applicants  should  retain  the  flexibility, 
within  the  broad  terms  of  the  waiver 
options,  to  develop  narratives 
containing  specific  evidence  that  meets 
the  requirement  but  is  developed 
according  to  the  institution's  unique 
circumstances.  In  fact,  many  of  the 
commenters'  suggestions  are  some  of  the 
elements  used  by  applicants  to  justify 
their  waiver  narratives. 

Changes:  None. 

Section  607.8    What  is  a 
comprehensive  development  plan  and 
what  must  it  contain? 

Comments:  Several  commenters 
believe  that  the  Secretary-  should  further 
clarify  how  a  comprehensive 
development  plan  (CDP)  differs  from 
activity  required  under  a  project  plan. 
These  commenters  also  suggest 
eliminating  the  points  awarded  to  the 
CDP,  require  that  it  not  exceed  10  pages, 
and  establish  a  page  limit  for  the 
number  of  pages  for  each  activitv 
narrative. 

One  commenter  believes  that  the 
present  nine  elements  of  the  CDP 
should  not  be  revised.  The  commenter 
believes  that  the  present  nine  areas  keep 
the  proposal  within  bounds  in  planning 
and  carrying  out  an  activitv. 

One  commenter  inquires  whether 
additional  information  will  be  required 
under  the  CDP  or  requested  in  the 
application  package.  For  example,  the 
commenter  inquires  whether  an 
applicant  would  be  required  to  pro\-ide 
background  information  regarding  the 
student  population  served  by  the 
institution,  the  mission  of  the 
institution,  and  other  information 
needed  to  give  the  reader  a  context  in 
which  to  read  the  remainder  of  the  plan, 
activity  narratives,  and  its  request  for 
funds. 

One  commenter  suggests  that  the 
application  further  stipulate  that  the 
CDP  address  the  strengthens  and 
weaknesses  of  the  institution  as  a  result 
of  an  analysis  of  the  external  and 
internal  trends  and  assumptions 
identified  within  the  institutional 
environment.  This  commenter  also 


suggests  that  the  guidelines  reinforce 
participation  in  the  planning  process  by 
developing  a  guideline  requiring  the 
description  of  the  planning  process  and 
an  evaluative  criterion  worth  three 
points  assessing  the  extent  to  which  the 
process  is  soimd.  systematic, 
participatory,  and  Ukely  to  return  in  a 
viable  institutional  plan. 

Discussion:  Although  there  is  a 
correlation  between  the  CDP  and  the 
description  of  activities  in  the  project 
plan,  they  are  not  in  anv  wav  identical. 
SecUon  351(b)(1)  of  theHEA  requires 
the  applicant  to  set  forth  a  CDP  to 
strengthen  the  institution  s  academic 
quality,  institutional  management, 
financial  stability,  and  otherwise 
provide  for  institutional  self-sufRciency 
and  growth.  The  CDP  provides  a  full 
description  of  the  applicant's  overall 
plan  for  achieving  growth  and  self- 
sufficiency.  This  description  is  centered 
on  a  discussion  of  the  institution's 
current  analysis  of  its  strengths  and 
weaknesses  as  well  as  its  long-range 
goals  and  objectives.  The  activitj- 
narratives,  meanwhile,  explain  the 
rationale  for  each  strategy  designed  to 
address  the  problems  and  weaknesses 
described  in  the  CDP. 

In  the  NPRM.  the  Secretary  reduced 
the  factors  to  be  specifically  addressed 
in  the  CDP.  The  elimination  of  several 
factors,  including  the  assumptions 
statement,  timeframes,  resource 
requirements,  and  the  separate 
evaluation  of  the  CDP.  is  designed  to 
focus  the  narrative  on  only  the  most 
important  issues  related  to  institutional 
planning.  The  assiunptions  statement, 
which  is  based  on  an  analysis  of 
external  and  internal  trends  projected  to 
affect  the  institution's  future,  was 
eliminated  in  the  NPRM  as  an  element 
of  the  CDP  because  evaluators  found  it 
difficult  to  assign  quality  points  to 
future  estimates.  Applicants,  however, 
may  find  it  useful  to  continue  this 
exercise  as  part  of  their  overall 
planning. 

The  rMuction  of  CDP  factors  will 
have  the  effect  of  streamlining  the  plan, 
and.  thereby,  reduce  the  number  of 
pages  needed  to  respond.  Further,  the 
weighted  points  assigned  to  the  four 
required  factors  represent  the 
importance  the  Secretary  places  on  each 
factor.  Moreover,  the  Secretary  does  not 
agree  that  the  CDP  should  not' be  scored. 
The  Secretary  believes  that  the  quality 
of  an  institution's  plan  is  essential  to 
determining  funding  decisions  and 
must,  therefore,  be  evalioated. 

The  Secretary  encoisages  applicants 
to  describe  briefly  their  student 
populations,  their  institutional  mission, 
and  generally  provide  helpful 
background  information  about  their 
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institution  as  a  way  of  introducing  their 
institutions  to  evaluators.  This 
additional  information  is  not  evaluated 
and  can  be  provided  in  a  few  pages. 
Although  the  Secretary  has  always 
strongly  encouraged  applicants  to 
provide  only  the  information  needed  to 
respond  to  the  selection  criteria,  the 
Secretary  does  not  believe  it  is 
necessary  or  useful  to  enforce  a  limit  on 
the  number  of  CDP  and  activity 
narrative  pages. 
Chages:  None. 

Section  607. 1 0    What  activities  may 
and  may  not  be  carried  out  under  a 
grant? 

—Section  607.10(b)  Development 

grants;  allowable  activities 

Comments:  One  commenter  suggests 
that  the  Secretary  add  a  provision  to 
proposed  §  607.10(b)  that  the  listed 
activities  are  examples  only  and  do  not 
represent  priorities  of  the  Secretary. 
Second,  this  commenter  believes  that 
the  list  of  suggested  activities  should  be 
updated  at  least  every  five  years. 

One  commenter  believes  that  the  list 
of  eligible  activities  should  include 
activities  that  support  regional 
accreditation  or  reaccreditation. 

Finally,  one  commenter  opposes 
proposed  §607.10(b)(l)(iii).  which 
includes  as  an  allowable  activity  faculty 
development  that  provides  faculty  the 
skills  and  knowledge  needed  to  acquire 
terminal  degrees  that  are  required  to 
obtain  or  retain  accreditation  of  an 
academic  program  or  department.  The 
commenter  believes  that  providing 
funding  to  finance  terminal  degrees  for 
faculty  members  will  chiefly  benefit  a 
few  select  individuals  rather  than  assist 
a  college  in  achieving  long-range 
institutional  goals. 

Discussion:  The  listed  examples  are 
illustrative — not  exhaustive.  However. 
the  list  of  examples  reflect  section 
311(b)(3)  of  the  HEA.  which  provides 
that  special  consideration  shall  be  given 
to  applications  from  institutions  that 
propose  to  engage  in  these  activities. 
The  Secretary  believes  that  the  intent  to 
list  these  activities  as  examples  is  clear 
under  §607. 10(b)  since  that  section 
states  that  the  allowable  activities 
"include,  but  are  not  limited"  to  those 
listed.  Therefore,  the  Secretary  does  not 
believe  any  change  is  necessary. 

The  listed  activities  are  normally 
updated  when  the  HEA  is  authorized,  or 
about  every  five  years. 

The  Secretary  believes  that  the 
allowable  activities  under  section 
311(b)(3)  of  the  HEA  include  efforts  to 
maintain  institutional  accreditation.  The 
Secretary  believes  that  these  efforts  are 
supportable  by  Title  III  hinding  because 
efforts  to  achieve  self-sufficiency  would 


be  severely  hampered  by  an  institution's 
loss  of  accreditation. 

In  a  few  instances,  institutions  apply 
for  faculty  development  funds  to  enable 
faculty  to  obtain  advanced  or  terminal 
degrees  to  maintain  institutional 
accreditation.  In  these  cases,  the 
Secretary  believes  that  the  greater 
benefit  accrues  to  the  institution  by 
maintaining  its  accreditation. 

Changes:  None. 
—Section  607.10(c)  Development  grants; 

unallowable  activities 

Comments:  One  commenter  opposes 
proposed  §  607.10(c)(5),  which  prohibits 
the  use  of  grant  funds  for  developing 
and  improving  non-degree  or  non-credit 
cour$es  other  than  basic  skills 
development  courses.  The  commenter  is 
concerned  that  vocational  certificate 
courses  will  be  unallowable.  The 
commenter  believes  that  these  courses 
provide  many  students  attending 
community  colleges  with  the  flexibility 
to  shift  majors  if  needed,  and  to  better 
match  ability  to  educational  targets. 

The  same  commenter  also  opposes 
proposed  §  607.10(c)(7)  which  prohibits 
the  use  of  grant  funds  to  purchase 
standard  office  equipment,  such  as 
furniture,  file  cabinets,  bookcases, 
typewriters,  or  word  processors.  The 
commenter  suggests  adding  the  phrase 
"other  than  limited  typewriters  or  word 
processors  for  the  Project  Director's 
office."  The  commenter  states  that  in 
many  developing  institutions  capital 
equipment  is  not  available,  even  though 
they  can  find  furniture  on  campus  to  set 
up  the  director's  office. 

Several  commenters  oppose  proposed 
§  607.10(c)(8).  These  commenters 
believe  that  deans  should  be  permitted 
to  fill  the  position  of  project  coordinator 
or  activity  director  for  Title  III  programs 
and  to  receive  program  funding  as  part 
of  their  salaries.  These  commenters 
believe  that  i.ollege  deans  do  not  ser\-e 
as  top-level  administrators,  but  rather  as 
first-line  supervisors  in  the  areas  of 
instruction  and  student  services. 
Commenters  believe  deans  have  the 
greatest  expertise  to  handle  the  duties  of 
Title  III  management  or  direction  of  an 
activity  most  effectively.  Another 
commenter  believes  that  this  restriction 
constitutes  an  unwarranted  intrusion 
into  the  autonomy  of  the  institution  and 
thai  the  decision  regarding  who  should 
be  the  project  director  should  be  made 
by  the  institution  and  the  Secretary 
during  grant  negotiations,  rather  than  be 
the  subject  of  regulation. 

One  commenter  opposes  proposed 
§  607.10(c)(9)  which  prohibits  grant 
funds  from  being  used  for  costs  of 
organized  fund-raising.  The  commenter 
believes  that  fund-raising  is  necessary  to 
broaden  an  institution's  funding  base. 


Discussion:  The  Secretary  includes 
courses  leading  to  a  certificate  or 
another  recognized  educational 
credential  as  a  "degree"  course;  thus, 
the  development  of  courses  leading  to  a 
certificate  or  other  recognized 
educational  credential  offered  by  the 
institution  is  an  allowable  program  cost. 
The  prohibition  on  the  use  of  grant 
funds  to  support  non-degree  or  non- 
credit  courses  (e.g.,  courses  offered  in 
the  evening  or  on  weekends  that  are 
designed  to  provide  instruction  in  self- 
improvement  or  constructive  use  of 
leisure  time)  is  intended  to  focus  grant 
funds  upon  developmental  activities 
most  central  to  the  college's  mission. 
The  Secretary  notes,  however,  that  grant 
funds  may  be  used  to  support  basic 
skills  developmental  courses  that  are 
intended  to  provide  the  requisite  skills 
in  reading,  math,  and  writing  to 
students  who  are  marginal  in  their 
ability  to  persist  in  college. 

The  Secretary  believes  that  the 
prohibition  in  §  607.10(c)(7)  on  the  use 
of  grant  funds  to  purchase  standard 
office  equipment,  such  as  furniture,  file 
cabinets,  bookcases,  typeviriters,  or 
word  processors,  is  necessary.  The 
Secretary  believes  that  grant  funds  may 
be  used  to  purchase  necessar>' 
equipment  support  on  developmental 
activities,  rather  than  on  the  purchase  of 
this  kind  of  operational  equipment. 

The  Secretary  views  the  position  of 
Dean  as  one  that  has  college-wide 
administrative  authority  and 
responsibilities.  The  Secretary 
continues  to  believe  that  payment  of 
Strengthening  Institutions  Program 
funds  to  support  that  position  supplants 
institutional  funds.  However,  the 
Secretary  understands  that  certain 
institutional  officials  are  called  "Etean" 
but  do  not  have  college-wide 
administrative  authority  and 
responsibilities.  The  Secretar>'  does  not 
object  to  these  officials  serving  as  key 
officials  in  a  Strengthening  Institutions 
Program  and  being  paid  with  grant 
funds  for  their  work  on  the  federally 
funded  project.  Therefore,  the  Secretary 
has  revised  the  regulation  to  include 
among  the  allowable  activities  the 
"payment  of  any  portion  of  the  salary  of 
a  dean,  with  proper  justification,  to  fill 
a  position  under  the  project  such  as 
project  cooTdinator  or  activity  director." 
Proper  justification,  includes  evidence 
that  the  position  entitled  "Dean'^  is  not 
considered  to  be  one  that  has  college- 
wide  administrative  authority  and    . 
responsibilities. 

The  Secretary  prohibits  the  use  of 
grant  funds  for  operational  purposes  ^ 
such  as  fund  raising.  The  Secretary 
believes  this  restriction  is  necessary  to 
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focus  program  funding  on 
developmental  activities. 

Changes:  The  Secretary  revises  the 
regulaUons  by  adding  S  6O7.l0(bM7}  to 
include  among  the  allowable  activUi«s 
the  payment  of  any  portion  of  the  salary 
of  a  dean,  with  proper  justification,  to 
nil  a  position  under  the  project  such  as 
project  coordinator  or  activity  director. 
For  purposes  of  this  paragraph,  proper 
justification  includes  evidence  that  the 
position  entitled  "Dean"  is  not  one  that 
has  college-wide  administrative 
authority  and  responsibility.  The 
Secretary  revises  §  607.10(c)(8)  by 
reiroving  the  word  "dean." 

Section  607. 1 1     What  must  be  inctuded 
in  individual  devtiopment  grant 
applications? 

Comments:  If  grant  funds  are 
requested  to  continue  or  complete  the 
activities,  the  Secretary  proposed  that 
an  applicant  for  a  development  grant 
include  a  description  of  the  activities 
funded  under  a  prior  grant.  The 
Secretary  also  proposed  that,  if  grant 
funds  are  requested  for  these  purposes, 
the  institution  provide  a  justification  for 
not  completing  the  activities  under  the 
previous  grant.  One  commenter  suggests 
deleting  the  phrase  "if  grant  funds  are 
requested  to  complete  the  actK'ities." 
This  commenter  believes  that 
institutkHis  should  justify  not  having 
completed  prior  activities  regardless  of 
whether  they  are  requesting  funds  to 
complete  or  continue  the  activities.  The 
commenter  believes  that  this  is 
necessar>'  to  ensure  accountability  for 
past  short-falls. 

One  commenter  believes  that  the 
proposed  change  is  unriecessary  and 
would  only  require  additiosai  ' 
paperwork.  The  commenter  believes 
that  this  information  could  be 
adequately  contained  in  a  former 
grantee's  final  perfonnance  report. 
Several  commenters  believe  that  the 
wording  of  the  proposed  change  needs 
to  be  clarified  to  reflect  that  the  only 
institutions  required  to  report  Part  A 
grants  that  expired  during  the  pest  five 
y-ears  are  those  that  failed  to  complete 
any  activities  under  those  grants. 
Commenters  state  that,  unless  there  are 
incompletH  activities,  there  is  no  need 
for  applicants  to  have  the  additional 
burden  of  reporting  on  past  grants. 
Commenters  suggest  addmg 
"Uncompleted  activities"  for 
"activities"  in  proposed  §6b7.11(c)  to 
clarify  this  point. 

One  commenter  sxtggfuXi  that,  if  the 
Secretary  opts  to  require  aii  institntions 
to  report  any  ^ants  thai  expired  within 
the  past  five  yean,  afqahcants  ahe  be 
required  to  report  wkethar  an  externa) 
consultant  assistad  in  writing  the 


apphcations  and  whether  an  external 
consultant  has  been  paid  to  assBt  in 
writing  the  application  being  submitted 
to  the  current  competition.  The 
commenter  believes  that  this  would 
allow  a  reader  to  make  a  more  fully 
informed  judgment  about  institutional 
capabilities. 

One  commenter  believes  the  meaning 
of  uncompleted  activities  needs  to  be 
clarified.  This  commenter  also  believes 
that  new  proposals  should  include  a 
brief  abstract  of  all  completed  activities 
of  the  previous  five  years. 

Discussion:  The  Secretary  agrees  with 
the  first  commenter  that  institutions  • 
applying  for  new  funds  shouW  justify 
not  having  completed  prior  activities 
regardless  of  whether  they  axe 
requesting  fuiuls  to  complete  or 
continue  those  activities. 

To  determine  the  impact  of  grant 
funds  under  the  program  goal  of 
assisting  institutions  progress  towards 
growth  and  self-sufficiency,  the 
Secretary  believes  that  grantees  and 
former  grantees  must  provide  evaluation 
and  assessment  information  to  allow  the 
Secretary  to  make  more  informed 
funding  decisions.  Some  of  this 
information  can  be  obtained  from 
continuation  application  status  reports 
as  well  as  final  performance  reports. 
However,  as  many  as  five  years  may 
have  passed  from  the  end  of  an 
institutions  last  grant  in  which  time, 
changed  circumstances  and  events  may 
influence  the  next  application.  Hence, 
this  updating  in  the  new  application  is 
necessary.  The  Secretary  also  believes 
that  this  information  is  needed  for  all 
previously  ftjnded  activities,  regardless 
of  whether  they  are  completed  or 
uncompleted,  under  §  607.11(c). 

The  use  of  external  consultants  to 
assist  institutions  in  the  preparation  of 
applications  or  during  the 
implementation  of  a  funded  project  is  a 
known  practice.  The  Secretary  does  not 
believe,  however,  that  requiring 
applicants  to  report  the  use  of  a 
consultant  who  has  been  paid  to  assist 
with  the  preparation  of  an  application 
will  allow  a  reviewer  to  make  more  fully 
informed  judgment  about  institutional 
caMbilities. 

The  Secretary  defines  uncompleted 
activities  as  those  that  had  unmet 
objectives  during  the  period  of  program 
funding,  and  are  subsequently  not 
completed  by  the  institution  after 
funding  ended. 

CPtonges:  The  Secretary  revises 
§607.11(c)  to  require  institutions  to 
justify  not  having  completed  activities 
regardless  of  whether  they  are 
requesting  funds  to  complete  or 
continue  the  activities.  The  Secretary 
deletes  ~if  grant  funds  are  requested  to 


complete  or  continue  the  activities"  in 
§607.11(c). 

Section  607.13    How  many 
applications  for  a  development  grant 
may  an  institution  submit? 

Comments:  The  Secretary  proposed  to 
prevent  an  institution  from  submittiag 
an  individual  development  grant 
application  and  a  cooperative  grant 
application  in  the  same  year.  Several 
commenters  oppose  this  proposed 
change,  stating  that,  although 
cooperative  arrangements  grants  may  be 
funded  with  funds  under  Part  A  of  Title 
III  of  the  HE  A,  they  are  described  under 
Part  D  of  Title  EI  of  the  HEA,  and 
institutions  should  not  be  prohibited 
from  participating  in  both  types  of 
grants  simultaneously.  Commenters  also 
believe  that  individual  development 
grants  and  cooperative  arrangement 
grants  ser\'e  different  purposes.  Many 
commenters  request  that,  if  the 
Secretary  implements  the  proposed 
change,  institutions  currently  receivmg 
funds  under  the  program  be 
grandfathered  so  that  the  new 
requirement  is  phased  in  only  for  new 
grant  applications. 

Several  commenters  request  that 
proposed  §  CU7.13  be  revised  to  allow  aa 
institution  with  an  approved  multi-year 
development  grant  from  prior  year's 
competition  to  be  part  of  a  cooperative 
arrangement  application  in  a  subsequeitf 
fiscal  year. 

One' commenter  requests  that  the 
definition  of  "grantee"  be  clearly 
defined.  The  commenter  believes  it  is 
unclear  whether  individual  institutions 
participating  under  cooperative 
arrangement  grant  would  become 
eligible  to  apply  for  an  individual 
development  grant  after  they  are  phased 
out  of  the  cooperative  arrangement  grant 
or  whether  the  units  participating  in  the 
cooperative  arrangement  are  deemed 
"grantees  "  during  the  full  term  of  the 
grant.  The  commenter  beheves  that  the 
term  "grantee"  should  be  clearly 
defined  so  that  individual  academic 
units  participating  in  a  cooperative 
arrangement  grant  of  a  university  system 
may  be  eligible  for  an  individual 
developBient  grant  (after  a  one- year 
wait-out  period)  after  being  phased  oat 
of  the  cooperative  arrangement. 

Discussion:  Prior  to  its  amendment  by 
the  Higher  Education  Technical 
Amendments  of  1993.  section  313CbJ  of 
the  HEA  provided  that.  "In  awarding 
grants  under  this  part,  the  Secretary 
shall  give  priority  to  applicants  who  are 
not  already  receiving  a  grant  under  this 
part."  The  Higher  Education  Technical 
Amendments  of  1993  added  the 
following  exception  to  that  section: 
■except  that  a  grant  made  under  section 
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'  354(a)(1)  shall  not  be  considered  a  grant 
under  this  part."  Section  354(a)(1) 
authorizes  the  Secretary  to  fund 
"cooperative  arrangement"  grants. 

Given  the  funding  history  of  the 
Strengthening  Institutions  Program,  and 
the  funding  priority  contained  in 
section  313(b)  of  the  HEA  before  its 
amendment,  it  was  exceedingly  unlikely 
that  an  applicant  would  have  been  able 
to  receive  both  a  cooperative 
arrangement  grant  and  an  individual 
development  grant  in  the  same  year. 
Therefbre,  the  Secretary  proposed  in 
§607.13  that  an  institution  could  apply 
for  only  one  tyj>e  of  grant.  However,  as 
a  result  of  the  amendment  to  section 
313(b)  of  the  HEA,  the  Secretary  has 
eliminated  that  limitation  in  §607.13. 

Changes:  The  Secretary  revises 
§  607.13  to  provide  that  in  any  fiscal 
year,  an  institution  of  higher  education 
may  submit  both  an  application  for  an 
individual  development  grant  and  be 
part  of  a  cooperative  arrangement 
application. 

Section  607.20    How  does  the  Secretary 
choose  applications  for  funding? 

Comments:  Several  commenters 
believe  that  institutions  receiving  a 
cooperative  arrangement  grant  should 
have  priority  for  funding.  These 
commenters  believe  that  it  is  unfair  to 
apply  the  requirements  in  section  313(b) 
of  the  1992  Amendments  retroactively. 

Several  commenters  believe  that  a 
recipient  of  a  Title  III  planning  grant  be 
allowed  to  apply  for  a  development 
grant. 

Discussion:  As  discussed  in  the 
preceding  section  regarding  §607.13,  as 
a  result  of  the  amendment  to  section 
313(b)  of  the  HEA,  an  institution  that  is 
a  recipient  of  a  cooperative  arrangement 
grant  is  not  a  "grantee  under  this  part," 
and  thus  does  not  fall  into  a  lower 
priority  under  that  section.  As  a  result, 
a  recipient  of  a  cooperative  arrangement 
grant  may  apply  for  and  receive  an 
individual  development  grant.  The 
Secretary  has  amended  §  607.20(b)  to 
clarify  this  change.  On  the  other  hand, 
a  recipient  of  a  planning  grant  under  the 
program  is  a  grantee  under  this  part,  and 
the  limitation  of  section  313(b)  will 
continue  to  apply  to  such  a  grantee. 

Changes:  The  Secretary  revises 
proposed  §  607.20(b)  by  redesignating 
§  607.20(b)  as  §  607.20(b)(1)  and  bv 
adding  a  new  §  607.20(b)(2)  that 
provides,  for  purposes  of  determining 
priority  for  funding  under 
§ 607.20(b)(1),  that  an  institution  that  is 
a  recipient  of  a  cooperative  arrangement 
grant  is  not  a  grantee  under  his  part. 


Section  607.22    What  are  the  selection 
criteria  for  development  grants? 

Comments:  One  commenter 
recommends  moving  proposed 
§  607.8(b)(4),  which  requires  an 
institution  to  include  in  its  ODP  its 
methods  and  resources  that  will  be  used 
to  institutionalize  practices  and 
improvements  developed  under  the 
proposed  project,  to  the  selection 
criteria  in  §  607.22. 

One  commenter  suggests  that  the 
Secretary  retain  the  present  selection 
criteria  for  development  grants. 

One  commenter  believes  that 
proposed  §  607.22(c)(2)  needs  to  be 
clarified.The  commenter  is  unsure 
whether  "relevant  studies  or  projects" 
are  those  the  applicant  institution  must 
carry  out  prior  to  the  application  or  are 
carried  out  by  other  institutions  or 
individuals  whose  results  have  been 
<mad«  available  in  the  professional 
liter«t\ire  to  the  field  of  the  proposed 
activity. 

One  commenter  requests  that  the 
Secretary  reinforce  in  proposed 
S  607.22(a)  participation  by  faculty  and 
staff  in  the  planning  process  in  the 
development  of  the  ODP.  The 
commenter  suggests  that  the  description 
of  the  planning  process  and  evaluative 
criteria  be  worth  three  points,  assessing 
the  extent  to  which  the  process  is 
sound,  systematic,  participatory,  and 
likely  to  resuh  in  a  viable  institutional 
plan.  The  commenter  suggests  that  the 
points  for  the  planning  process  be 
reallocated  from  the  criteria  in  proposed 
§  607.22(a)(4). 

Discussion:  The  Secretary  believes 
that  the  institutionalization  plan 
element  is  appropriately  placed  in 
§607.8.  The  applicant's  capacity  to 
assume  and  maintain  the  costs  of 
strengthening  the  academic, 
management,  and  fiscal  conditions  at 
the  institution  after  program  funds  are 
terminated  is  a  key  indicator  of 
achieving  growth  and  self-sufficiency. 
Therefore,  the  description  of  the 
institutionalization  plan  is  an  important 
and  necessary  element  of  §  607.8. 
Accordingly,  the  quality  of  the 
institutionalization  plan  is  included  in 
§  607.22(a)(4)  as  a  factor  in  determining 
the  overall  quality  of  development  grant 
applications. 

In  the  NPRM,  the  Secretary  has 
refocused  the  emphasis  and  point  value 
for  the  CDP,  implementation  strategy, 
evaluation,  and  budget,  because  these 
four  factors  embedy  the  purpose  of  the 
program.  The  revised  selection  criteria, 
retained  in  these  fmal  regulations  will 
hopefully  enable  applicants  to  develop 
cohesive  applications  that  respond  to 
the  program  purpose.  The  Secretary  also 


believes  that  the  revised^ection 
criteria  will  have  a  positive  impact  on 
the  review  process,  because  readers  will 
better  understand  these  four  areas  in  the 
overall  context  of  the  program,  and  how 
they  should  evaluate  diem. 

Applicants  are  not  required  to 
participate  in  the  relevant  studies  or 
projects  cited  in  §  607.22(c)(2). 
However,  applicants  are  required  to 
"defend"  their  implementation  strategy 
for  each  activity  by  citing  the  results  of 
relevant  studies  and  projects  and  the 
potential  for  success  in  using  the  results 
to  address  the  problems  and  weaknesses 
identiBed  in  development  grant 
applications. 

The  applicant's  institutionalization 
plan  in  §  607.22(a)(4)  differs 
significantly  from  an  institution's 
planning  process  that  results  in  a  viable 
institutional  plan.  What  is  being 
evaluated  in  §  607.22(a)(4)  is  the 
applicant's  plan  to  assume  and  maintain 
the  costs  of  the  activities  developed 
under  the  proposed  project  when  Title 
III  funds  are  terminated,  not  its 
institutional  planning  process.  To 
incorporate  language  to  require 
applicants  to  describe  their  institutional 
planning  initiatives  would  run  coimter 
to  the  purpose  of  development  grant 
applications. 

The  Secretary  does  not  view  the 
description  of  the  institutionalization 
plan  as  a  function  of  the  project 
management  section  in  §  607.22(e). 
Project  management  involves  the 
routine  procedures  and  lines  of 
authority  to  ensure  that  the  project  is 
conducted  effectively.  Since  the  issue  of 
institutionalization  correlates  with 
institutional  growth  and  self- 
sufficiency,  it  is  appropriately  contained 
in  §  607.22(a)(4). 

Changes:  None. 

Section  607.24    How  does  the  Secretary 
use  an  applicant's  performance  under  a 
previous  development  grant  when 
awarding  a  development  grant? 

Comments:  Several  commenters 
believe  that  an  institution  should  not  be 
allowed  to  informally  demonstrate  that 
it  failed  to  meet  the  goals  and  objectives 
listed  in  its  CDP.  Commenters  believe 
that  every  proceeding  should  be 
formally  administered  to  maintain  the 
credibility  of  the  process. 

One  commenter  requests  that 
institutions  receiving  multi-year  grants 
be  able  to  request  modifications  of  their 
objectives  or  equipment  specifications 
for  cause  during  the  funding  period.  The 
commenter  believes  that  this  would 
encourage  institutions  to  establish 
innovative  goals  rather  than 
conservative  goals  for  its  program. 
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One  commenter  suggests  deleting 
proposed  §  607.24.  The  commenter  does 
not  believe  this  requirement  can  be 
properly  administered  given  the 
Department's  inability  to  collect 
meaningful  data  relating  to  grant 
projects. 

Discussion:  The  Secretary  did  not 
intend  to  imply  that  a  grantee  may  not 
formally  demonstrate  that  it  met  the 
goals  and  objectives  listed  in  its  CDP.  A 
grantee  may  make  this  showing  formally 
under  34  CFR  75.720(b). 

The  Secretary  is  aware  that  every 
effort  at  institutional  change  may  not  be 
successful.  In  this  regard,  the  Secretary 
allows  minor  modifications  to  a  project 
to  improve  measurability  of  objectives 
and  provide  for  more  realistic  outcomes 
if  a  change  would  improve  the  chances 
for  success.  The  Secretary,  however,, 
would  not  permit  modifications  that 
propose  to  add  new  activities  or  that 
change  the  project's  scope. 

The  Secretary  determines  whether  an 
applicant  successfully  achieved  the 
goals  and  objectives  of  its  previous 
development  grant  based  on 
performance  reports,  and  any  other 
similar  reports  such  as  audit  or 
monitoring  reports. 

Changes:  None. 

Section  607.25     What  priority  dcs  the 
Secretary  use  in  awarding  cooperative 
arrangement  grants? 

Comments:  One  commenter  opposes 
§607.25  if  the  priority  given  by  the 
Secretary  to  cooperative  arrangement 
apphcations  means  that  additional 
points  would  be  awarded  to  these 
applications. 

Discussion:  The  Secretary  does  not 
intend  to  award  additional  points  to 
cooperative  arrangement  applications. 
Rather,  the  Secretary  intends  to  give 
priority  among  cooperative  arrangement 
grant  applications  only  if  applications 
are  of  comparable  merit.  In  these 
circumstances,  priority  would  be 
afforded  to  those  applications  that  meet 
the  statutory  conditions  in  section 
354(b)  of  the  Act.  These  statutory 
conditions  require  that  the  cooperative 
arrangement  be  geographically  and 
economically  sound  or  that  it  will 
benefit  the  applicant  institutions. 

In  determining  whether  the 
cooperative  arrangement  is 
geographically  sound,  the  Secretary 
considers  the  proximity  of  the 
institutions,  and  how  their  locations 
would  impact  on  the  potential  success 
of  the  proposed  project.  To  determine 
the  economic  soundness  of  the 
cooperative  arrangement,  the  Secretary 
considers  whether  the  institutions  avoid 
costly  duplicative  efforts  by  sharing 
their  resources  for  developing  and 


managing  the  proposed  project.  Finally, 
the  Secretary  determines  how  the 
cooperative  arrangement  will  benefit  the 
applicant  institutions  by  looking  for 
evidence  that  demonstrates  how  the 
proposed  project  will  enable  all  the 
participating  institutions  to  allevi'ate  the 
significant  problems  affecting  their 
academic  programs,  institutional 
management,  and  fiscal  stability. 
Changes:  None. 

Other  Comments 

Comments:  Several  commenters  urge 
the  Secretary  to  hold  Strengthening 
Institutions  Program  competitions  every 
other  year  rather  than  every  year,  with 
high  scoring  applications  that  are  not 
funded  in  the  first  year  to  be  funded  by 
rank  order  in  the  second  year.  These 
commenters  believe  that  this  change 
would  reduce  the  paperwork  burden  of 
grantees,  allow  for  increased  attention  of 
program  managers,  and  provide  for 
considerable  cost  savings  in  the 
administration  of  the  program. 
Commenters  differed  on  what  would 
define  a  high  scoring  application.  Some 
commenters  suggest  a  high  ranking 
application  would  be  one  that  received 
a  score  of  at  least  90  points.  Others 
believe  that  this  cut-off  is  arbitran  . 

Discussion:  While  these  comments  are 
not  directed  to  any  of  the  proposed 
regulations,  the  Secretary  is  plea-ied  to 
receive  suggestions  that  relate  to 
potential  improvements  in  the 
administration  of  the  program.  The 
Secretary,  therefore,  will  consider  these 
comments  under  the  o\erall  Fedpral 
government-wide  effort  to  create  a 
government  that  works  better  and  costs 
less. 

Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

"The  potential  costs  as.socialed  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretarv'  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently.  In 
assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

Intergovernmental  Review 

This  program  is  subjed  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  .34  CFR  Fart  79. 


The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  finanri;il 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Secretarv"s  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  noti(  e  of  proposed  rulemrik.nji. 
the  Secretary  requested  (  omments  on 
whether  the  proposed  re.,iulations  v.o.jld 
require  transmission  of  information  tl.ai 
is  lx?ing  gathered  by  or  is  available  !:  jm 
any  other  3genc>'  or  autiiority  of  th*- 
United  States. 

Based  on  the  response  to  the  prop<>-d 
rules  and  on  iis  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  ;h.;t 
is  being  gathered  by  or  is  available  i-  .:.i 
anv  other  agt  ncy  or  authoritv  of  th.- 
United  States. 

List  of  Subjects  in  34  CFR  Part  607 

College  a:-!J  universitif^s.  Grant 
p:ogram-edui  ation.  Re;.'  -;;ng  and 
recordkeepiiH!  requirer.rr.ls. 

Drtled:  April  'U,  1994 

K^itdlogof  F<'(i,ral  Domestic  Xssislamo 
Ni:mber84  0  il  A— Strenpt)      :nglnstit,.::....s 
Prcigrdm) 

Richard  VV.  Riiey. 

Sti  rttory  o}  Fd..(  ation 

The  Se(  ref_^rv  amend.s  Fart  607  uf 
Title  34  of  tne  Code  of  r»-deral 
Regulations  as  follows: 

PART  607— STRENGTHENING 
INSTITUTIONS  PROGRAM 

1.  The  authority  citation  for  Par  m.i" 
IS  revised  to  read  as  follows: 

.\uthorit>-:  ;.0  ISC  1057-1059( .  loi.i.- 
VMiStf,  unifss  i.t.'-ic.'-vvise  m  ifvi. 

2,  Section  607.1  is  revised  to  read  .ts 
follows: 

§  607.  t    What  is  the  strengthening 
Institutions  program? 

The  purpo:>e  of  the  Strengthening 
Institutions  Program  is  to  provide  gr,-;!,ts 
to  eligible  institutions  of  higher 
edcc  ation  to  improve  their  academit. 
programs,  ::istitutional  managemert. 
and  fiscal  stability  in  order  to  increase 
their  self-sufficiency  and  strengtheii 
their  capacity  to  make  a  substantial 
contribution  to  the  higher  educalioi* 
resources  of  the  Nation. 


lA.-thorily  ^0  I  .S.C.  1057) 


I 
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.    3.  Section  607.2  is  revised  to  read  as 
follows: 

f607^  WhatinsWutiofwanailgtbtoto 
raoeive  a  giant  under  the  strengthening 
Institutions  program? 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  an  institution 
of  higher  education  is  eligible  to  receive 
a  grant  under  the  Strengthening 
Institutions  Program  i^ 

(1)  It  has  an  enrollment  of  needy 
students  as  described  in  §  607.3(a). 
unless  the  Secretary  waives  this 
reauirement  under  $  607.3(b); 

(2)  It  has  low  average  educational  and 
general  expenditures  per  full-time 
equivalent  undergraduate  student  as 
described  in  §  607.4(a),  unless  the 
Secretary  waives  this  requirement  under 
§  607.4(c). 

(3)  It  is  legally  authorized  by  the  State 
in  which  it  is  located  to  be  a  junior 
college  or  to  provide  an  educational 
program  for  which  it  awards  a 
bachelor's  degree;  and 

(4)  R  is  accredited  or  preaccredited  by 
a  nationally  recognized  accrediting 
agency  or  association  that  the  Secretary 
has  determined  to  be  a  reliable  authority 
as  to  the  quality  of  education  or  training 
offered. 

(b)  A  branch  campus  of  an  institution 
of  higher  educaticm.  if  the  institution  as 
a  whole  meets  the  requirements  of 
paragraphs  (a)(1)  through  (4)  of  this 
section,  is  eligible  to  receive  a  grant 
under  the  Strengthening  Institutions 
Program  even  if,  by  itself,  it  does  not 
satisfy  the  requirements  of  paragraphs 
Ia)(3)  and  (a)(4)  of  this  section,  although 
the  branch  must  meet  the  requirements 
of  paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(c)  For  the  purpose  of  paragraphs  (b) 
and  (c)  of  this  section,  an  institution's 
enrollment  consists  of  a  head  count  of 
its  entire  student  body. 

(d)  An  institution  that  quaiiHes  for  a 
grant  under  the  Strengthening 
Historically  Black  Colleges  and 
Universities  Program  (34  CFR  Part  608) 
or  the  Hispanic-Serving  Institution 
Program  (20  U.S.C.  1059c)  and  receives 
a  grant  under  either  of  these  programs 
for  a  particular  fiscal  year  is  not  eligible 
to  receive  a  grant  under  the 
Strengthening  Institutions  Program  for 
that  same  fiscal  year. 

(Authority:  20  U.S.C.  1058. 1059c) 

4.  Section  607.4  is  revised  to  read  as 
follows: 

f  607.4   What  are  low  educational  and 
general  aipandHures 

(a)(1)  Except  as  provided  in  paragraph 
(b)  of  this  section,  for  the  purpose  of . 
§  6072(a)(2),  an  applicant  institution's 
average  educational  and  general 


expenditures  per  full-time  equivalent 
under^^uate  student  in  the  base  year 
must  be  less  than  the  average 
educational  and  general  expenditures 
per  full-time  equivalent  undergraduate 
student  of  comparable  institutions  that 
offer  similar  institution  in  that  year. 

(2)  For  the  purpose  of  paragraph  (a)(1) 
of  this  section,  the  Secretary  determines 
the  average  educational  and  general 
expenditure  per  FTE  undergraduate 
student  for  institutions  with  graduate 
students  that  do  not  difTerentiate 
betweesi  graduate  and  undergraduate 
E&G  expenditures  by  discounting  the 
graduate  enrollment  using  a  factor  of  2.5 
times  the  number  of  graduate  students. 

(b)  Edch  year,  the  Secretary  notifies 
prospective  applicants  through  a  notice 
in  the  Federal  Register  of  the  average 
educational  and  general  expenditures 
per  full-time  equivalent  undergraduate 
student  at  comparable  institutions  that 
offer  similar  instruction. 

(c)  Tlie  Secretary  may  waive  the 
requirement  contained  in  paragraph  (a) 
of  this  section,  if  the  Secretary 
determines,  based  upon  persuasive 
evidence  provided  by  the  institution, 
that— 

(1)  The  institution's  failure  to  satisfy 
the  criteria  in  paragraph  (a)  of  this 
section  was  due  to  factors  which,  if  used 
in  det^mining  compliance  with  those 
criteria,  distorted  that  determination; 
and 

(2)  The  institution's  designation  as  an 
eligible  institution  under  this  part  is 
otherwise  consistent  with  the  purposes 
of  this  part. 

(d)  For  the  purpose  of  paragraph  (c)(1) 
of  this  section,  the  Secretary  considers 
that  the  following  bctors  may  distort  an 
institution's  educational  and  general 
expenditures  per  full-time  equivalent 
undergraduate  student — 

(1)  Low  student  enrollment; 
.    (2)  Location  of  the  institution  in  an 
unusually  high  cost-of-hving  area; 

(3)  Ffigh  energy  costs; 

(4)  An  increase  in  State  funding  that 
was  part  of  a  desegregation  plan  for 
higher  education;  or 

(5)  Operation  of  high  cost  professional 
schools  such  as  medical  or  dental 
schools. 

(Authority:  20  U.S.C  1058  and  1067) 

5.  Section  607.6  is  revised  to  read  as 
follows: 

§607.6    What  regutattons  apply? 

The  following  regulations  apply  to  the 
Strengthening  Institutions  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Haspitals.  and  Nonprofit 
Organitations). 


(2)  34  CFR  Part  75  (Direct  Grant 
Programs),  except  34  CFR  75.128(a)(2] 
and  75.129(a)  in  the  case  of  applications 
for  cooperative  arrangements. 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurementl  and  -        . 
Govemmentwide  Requirements  for 
Drug-Free  Woricplace  (Grants)). 

(7)  34  CFR  Part  86  (Drug»Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  Part  607. 

{Authority:  20  U.S.C.  1057) 

6.  Section  607.7  is  amended  by 
removing  the  word  "Project"  from  the 
list  in  paragraph  (a)  and  by  removing^ 
the  definition  of  "Strengthening 
Program,"  adding  new  definitions  of 
"Educationally  disadvantaged." 
"Minority  student,"  and 
"Underrepresented"  in  alphabetical 
order,  and  revising  the  definition  of 
"Activity"  in  paragraph  (b)  to  read  as 
follows: 

§607.7    What  deflnitions  apply? 

•        *        •        •        • 

(b)  •   *  • 

Activity  means  an  action  that  is 
incorporated  into  an  implementation 
plan  designed  to  meet  one  or  more 
objectives.  An  activity  is  a  part  of  a 
project  and  has  its  own  budget  that  is 
approved  to  carry  out  the  objectives  of 
that  subpart. 

Educationally  disadvantaged  means  a 
college  student  who  requires  special 
services  and  assistance  to  enable  them 
to  succeed  in  higher  education.  The 
phrase  includes,  but  is  not  limited  to, 
students  who  come  from — 

(1)  Economically  disadvantaged 
families; 

(2)  Limited  English  proficiency 
families; 

(3)  Migrant  worker  bmilies;  or 

(4)  Families  in  which  one  or  both  of 
their  parents  have  dropped  out  of 
secondary  school 

Minority  student  means  a  student  who 
is  Alaskan  Native,  American  Indian. 
Asian-American,  Black  (African- 
American),  Hispanic  American,  Native 
Hawaiian,  or  Pacific  Islander. 

Underrepresented  means 
proportionate  representation  as 
measured  by  degree  recipients,  that  is 
less  than  the  proportionate 
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representation  in  the  general 
population^ 

(1)  As  indicated  by — 

(i)  The  most  current  edition  of  the 
Department's  Digest  of  Educational 
Statistics; 

(ii)  The  National  Research  Council's 
Doctorate  Recipients  from  United  States 
Universities;  or 

(iii)  Other  standard  statistical 
references,  as  announced  annually  in 
the  Federal  Register  notice  inviting 
applications  for  new  awards  under  this 
program;  or 

(2)  As  documented  by  national  survey 
data  submitted  to  and  accepted  by  the 

•  Secretary  on  a  case-by-case  basis. 

*  .  •        •        *        • 

7.  Section  607.8  is  revised  to  read  as 
follows: 

$607.8   What  Is  a  comprehensive 
development  plan  and  wrttat  must  it 
contain? 

(a)  A  comprehensive  development 
plan  is  an  institution's  strategy  for 
achieving  growth  and  self-sufficiency  by 
strengthening  its — 

(1)  Academic  programs; 

(2)  Institutional  management;  and 

(3)  Fiscal  stability. 

(b)  The  comprehensive  development 
plan  must  include  the  following: 

(1)  An  analysis  of  the  strengths, 
weaknesses,  and  significant  problems  of 
the  institution's  academic  programs, 
institutional  management,  and  fiscal 
stability. 

(2)  A  delineation  of  the  institution's 
goals  for  its  academic  programs, 
institutional  management,  and  fiscal 
stability,  based  on  the  outcomes  of  the 
analysis  described  in  paragraph  (b)(1)  of 
this  section. 

(3)  Measurable  objectives  related  to 
reaching  each  goal  and  timefi^ames  for 
achieving  the  objectives. 

(4)  Methods  and  resources  that  will  be 
used  to  institutionalize  practices  and 
improvements  developed  under  the 
proposed  project. 

(Authority:  20  U.S.C.  1066} 

8.  Section  607.9  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

$607.9    What  are  the  type,  duration,  and 
limitations  In  the  awarding  of  grants  under 
this  part? 

*  •       •        *       » 

(a)^  •  * 

(3)  Either  type  of  development  grant 
may  be  awarded  for  a  period  of  five 
years. 

*  •        •        •        • 

9.  Section  607.10  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


S  607.10   What  activities  may  and  may  not 
be  carried  out  under  a  grant? 

•        »        •        •        • 

(b)  Development  grants— allowable 
activities.  Under  a  development  grant, 
except  as  provided  in  paragraph  (c)  of 
this  section,  a  grantee  shall  carr>'  out 
activities  that  implement  its 
comprehensive  development  plan  and 
hold  promise  for  strengthening  the 
institution.  Activities  that  may  be 
carried  out  include,  but  are  not  limited 
to— 

(1)  Faculty  development  that  provides 
faculty  with  the  skills  and  knowledge 
needed  to— 

(i)  Develop  academic  support 
services,  including  advising  and 
mentoring  students; 

(ii)  Develop  academic  programs  or 
methodology,  including  computer- 
assisted  instruction,  that  strengthen  the 
academic  quality  of  the  institution;  or 

(iii)  Acquire  terminal  degrees  that  are 
required  to  obtain  or  retain  accreditation 
of  an  academic  program  or  department; 

(2)  Funds  and  administrative 
management  that  will  improve  the 
institution's  ability  to — 

(i)  Manage  financial  resources  in  an 
efficient  and  elective  manner;  and 

(ii)  Collect,  access,  and  use 
information  about  the  institution's 
operations  for  improved 
decisionmaking; 

(3)  Developing  and  improving 
academic  programs  that  enable  the 
institution  to — 

(i)  Develop  new  academic  programs  or 
new  program  options  that  show  promise 
for  increased  student  enrollment; 

(ii)  Provide  new  technology  or 
methodology  to  increase  student  success 
and  retention  or  to  retain  accreditation; 
or 

(iii)  Improve  curriculum  or 
methodology  for  existing  academic 
programs  to  stabilize  or  increase  student 
enrollment; 

(4)  Acquiring  equipment  for  use  in 
strengthening  management  and 
academic  programs  to  achieve  objectives 
such  as  those  described  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section; 

(5)  Estabhshing  or  increasing  the  joint 
use  of  facilities  such  as  libraries  and 
laboratories  to— 

(i)  Eliminate  the  distance  and  high 
cost  associated  with  providing  academic 
programs  and  academic  support;  or 

(ii)  Provide  clinical  experience  that  is 
part  of  an  approved  academic  program 
at  ofi'-campus  locations;  or 

(6)  Developing  or  improving  student 
services  to  provide — 

(i)  New  or  improved  methods  to 
deliver  student  services,  including 
counseling,  tutoring,  and  instruction  in 
basic  skills;  or 


(ii)  Improved  strategies  to  train 
student  services  personnel. 

(7)  Payment  ofany  portion  of  the 
salary  of  a  dean,  with  proper 
justification,  to  fill  a  position  under  the 
project  such  as  project  coordinator  or 
activity  director.  For  purposes  of  this 
paragraph,  proper  justification  includes 
evidence  that  the  position  entitled 
"Dean"  is  not  one  that  has  college-wide 
administrative  authority  and 
responsibility. 

(c)  Development  grants— unallowable 
activities.  A  grantee  may  not  carry  out 
the  following  activities  or  pay  the 
following  costs  under  a  development 
grant: 

(1)  Activities  that  are  not  included  in 
the  grantee's  approved  application. 

(2)  Activities  that  are  inconsistent 
with  any  State  plan  for  higher  education 
that  is  applicable  to  the  institution, 
including,  but  not  Umited  to,  a  State 
plan  for  desegregation  of  higher 
education. 

(3)  Activities  or  services  that  relate  to 
sectarian  instruction  or  religious 
worship. 

(4)  Activities  provided  by  a  school  or 
department  of  divinity.  For  the  purpose 
of  this  provision,  a  "school  or 
department  of  divinity"  means  an 
institution,  or  a  department  of  an 
institution,  whose  program  is 
specifically  for  the  education  of 
students  to  prepare  them  to  become 
ministers  of  religion  or  to  enter  into 
some  other  religious  vocation  or  to 
prepare  them  to  teach  theological 
subjects. 

(5)  Developing  or  improving  non- 
degree  or  non-credit  courses  other  than 
basic  skills  development  courses. 

(6)  Developing  or  improving 
community-based  or  community 
services  programs,  unless  the  program 
provides  academic-related  experiences 
or  academic  credit  toward  a  degree  for 
degree  students. 

(7)  Purchase  of  standard  office 
equipment,  such  as  furniture,  file 
cabinets,  bookcases,  typewriters,  or 
word  processors. 

(8)  Payment  ofany  portion  of  the 
salary  of  a  president,  vice  president,  or 
equivalent  officer  who  has  college-wide 
administrative  authority  and 
responsibility  at  an  institution  to  fill  a 
position  under  the  grant  such  as  project 
coordinator  or  activity  director. 

(9)  Costs  of  organized  fund-raising, 
including  financial  campaigns, 
endowment  drives,  solicitation  of  gihs 
and  bequests,  and  similar  expenses 
incurred  solely  to  raise  capital  or  obtain 
contributions. 

(10)  Costs  of  student  recruitment  such 
as  advertisements,  literature,  and 
college  fairs. 
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(11)  Services  to  high  school  students. 

(12)  Instruction  in  the  institution's 
standard  courses  as  indicated  in  the 
institution's  catalog. 

(13)  Costs  for  health  and  fitness 
programs,  transportation,  and  day  care 
services. 

(14)  Student  activities  such  as 
entertainment,  cultural,  or  social 
enrichment  programs,  publications, 
socia^lubs,  or  associations. 

(15)  Activities  that  are  operational  in 
nature  rather  than  developmental  in 
nature. 

(Authority:  20  U.S.C  1057. 1069c) 

10.  Section  607.11  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§607.11    vmiatHMistbeincludMlIn 
Individual  dewalopnwnt  grant  applications? 

(c)  A  description  of  any  activities  that 
were  funded  under  previous 
development  grants  awarded  under  the 
Strengthening  Institutions  of  Special 
Needs  Program  that  expired  within  five 
years  of  wrhen  the  development  grant 
will  begin  and  the  institution's 
justification  for  not  completing  the 
activities  under  the  previous  grant: 

11.  Section  607.12  is  amended  by 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 

$807.12   What  must  be  tatcludad  In 
cooperative  arrangement  grant 
applications? 

•        •        *        •        • 

(b)  •  •  • 

(4)  The  name  of  the  applicant  for  the 
group  that  is  legally  responsible  for— 

(i)  The  use  of  all  grant  funds;  and 

(ii)  Ensuring  that  the  project  is  carried 
out  by  the  group  in  accordance  with 
Federal  requirements. 

12.  Section  607.13  is  revised  tc  read 
as  follows: 

$607.13    How  many  applications  for  a 
devetopmsnt  grant  may  an  institution 
submit? 

In  any  Rscal  year,  an  institution  of 
higher  education  may — 

(a)  Submit  an  application  for  an 
individual  development  grant;  and 

(b)  Be  part  of  a  cooperative 
arrangement  application. 

(Authority:  20  U.S.C.  1057. 1069) 

13.  Section  607.20  is  revised  to  read 
as  follows: 

$607.20   How  dose  the  Secfetarydtoose 
appHcaUoiia  tor  ftindhig? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 

in — 


(1)  Sections  607.21  and  607.23  for  a 
planning  grant;  and 

(2)  Sections  607.22.  607.23.  and 
607.25  for  a  development  grant. 

(b)  (1)  With  regard  to  applicants  that 
satisfy  the  requirements  of  paragraph  (d) 
of  this  section,  for  each  fiscal  year,  the 
Secretary  awards  development  grants  to 
applicants  that  are  not,  or  were  not, 
grantees  under  this  part  during  the  fiscal 
year,  before  the  Secretary  awards  a 
development  grant  to  any  applicant  that 
is  or  was  a  grantee  under  this  part 
during  the  fiscal  year. 

(2)  For  purposes  of  paragraph  (b)(1)  of 
this  section,  an  institution  that  is  a 
recipient  of  a  cooperative  arrangement 
grant  is  not  a  grantee  under  this  part. 

(c)  (1)  The  Secretary  awards  up  to  100 
points  for  the  criteria  in  §  607.21  and  up 
to  100  points  for  the  criteria  in  §  607.22. 

(2)  The  maximum  possible  score  for 
each  complete  criterion  is  in 
parentheses. 

(d)  (1)  The  Secretary  considers 
funding  an  application  for  a  planning 
grant  that  scores  at  least  50  points  under 
§607.21. 

(2)  The  Secretary  considers  funding 
an  application  for  a  development  grant 
that— 

(i)  Scores  at  least  50  points  under 
§607.22; 

(ii)  Is  submitted  with  a 
comprehensive  development  plan  that 
satisfies  all  the  elements  required  of 
such  a  plan  under  §  607.8:  and 

(iii)  In  the  case  of  an  application  for 
a  cooperative  arrangement  grant, 
demonstrates  that  the  grant  will  enable 
each  eligible  participant  to  meet  the 
goals  and  objectives  of  its 
comprehensive  development  plan  better 
and  at  a  lower  cost  than  if  each  eligible 
participant  were  funded  individually. 

(Authority:  20  U.S.C.  1057-1059,  1066- 
1069fl 

14.  Section  607.22  is  revised  to  read 
as  follows: 

§607.22    What  are  the  selection  criteria  tor 
devetopment  grants? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
developiaent  grants: 

(a)  Quality  of  the  applicant's 
comprehensive  development  plan. 
(Total:  30  points)  The  extent  to  which— 

(1)  The  strengths,  weaknesses,  and 
significant  problems  of  the  institution's 
academic  programs,  institutional 
management,  and  fiscal  stability  are 
clearly  and  comprehensively  analyzed 
and  resub  from  a  process  that  involved 
major  constituencies  of  the  institution. 
(12  poinu): 

(2)  The  goals  for  the  institution's 
academic  programs,  institutional 


management,  and  fiscal  st^ility  are 
realistic  and  based  on  comprelwnsive 
analysis.  (5  points); 

(3)  The  objectives  stated  in  the  plan 
are  measiuable.  related  to  institutional 
goals,  and,  if  achieved,  will  contribute 
to  the  growth  and  self-sufficiency  of  the 
institution  (5  points); 

(4)  The  plan  clearly  and 
comprehensively  describes  the  methods 
and  resources  the  institution  will  use  to 
institutionalize  practice  and 
improvements  developed  under  the 
proposed  project,  including,  in 
particular,  how  operational  costs  for 
personnel,  maintwiance,  and  upgrades 
of  equipment  will  be  paid  with 
institutional  resources  (8  points). 

(b)  Quality  of  activity  objectives. 
(Total:  10  points)  The  extent  to  which 
the  objectives  for  each  activity  are — 

(1)  Realistic  and  defined  in  terms  of 
measurable  results  (5  points);  and 

(2)  Directly  related  to  the  problems  to 
be  solved  and  to  the  goals  of  the 
comprehensive  development  plan  (5 
points). 

(c)  Quality  of  implementation 
strategy.  (Total:  25  points)  The  extent  to 
which — 

(1)  The  implementation  strategy  for 
each  activity  is  comprehensive  (10 
points); 

(2)  The  raUonale  for  the 
implementation  strategy  for  each 
activity  is  clearly  described  and  is 
su  pported  by  the  results  of  relevant 
.studies  or  projects  (10  points);  and 

(3)  The  timetable  for  each  activity  is 
realistic  and  likely  to  be  attained  (5 
points). 

(d)  Quality  of  key  personnel.  (Total: 
10  points)  Tlie  extent  to  which— 

(1)  The  past  experience  and  training 
of  key  professional  personnel  are 
directly  related  to  the  stated  activity 
objectives  (7  points);  and 

(2)  The  time  commitment  of  key 
personnel  is  realistic  (3  points). 

(e)  Quality  of  project  management 
plan.  (Total:  10  points)  The  extent  to 
which — 

(1)  Procedures  for  managing  the 
project  are  likely  to  ensure  efficient  and 
effective  project  implementation  (5 
points);  and 

(2)  The  project  coordinator  and 
activity  directors  have  sufficient 
authority  to  conduct  the  project 
effectively,  including  access  to  the 
president  or  chief  executive  officer  (5 
points). 

(f)  Quality  of  evaluation  plan.  (Total: 
10  points)  The  extent  to  which — 

(1)  The  data  elements  and  the  data 
collection  procedures  are  clearly 
described  and  appropriate  to  measure 
the  attainment  of  activity  objectives  and 
to  measure  the  success  of  the  project  in 
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achieving  the  goals  of  the 
comprehensive  development  plan  (5 
points);  and 

(2)  The  data  analysis  procedures  are 
clearly  described  and  are  likely  to 
produce  formative  and  simimative 
results  on  attaining  activity  objectives 
and  measuring  the  success  of  the  project 
on  achieving  the  goals  of  the 
comprehensive  development  plan  (5 
points). 

(g)  Budget.  (Total:  5  points)  The 
extent  to  which  the  proposed  costs  are 
necessary  and  reasonable  in  relation  to 
the  project's  objectives  and  scope. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0114) 

(Authoritv:  20  U.S.C.  1057-1059, 1066- 
1069f) 

15.  Section  607.23  is  amended  by 
removing  paragraph  (c),  and 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  respectively. 

16.  A  new  §  607.24  is  added  to 
Subpart  C  to  read  as  follows: 

§  607.24    How  does  the  Secretary  use  an 
applicant's  performance  under  a  previous 
development  grant  wtten  awarding  a 
development  grant? 

(a)  (1)  In  addition  to  evaluating  an 
application  under  the  selection  criteria 
in  §  607.22,  the  Secretary  evaluates  an 
applicant's  performance  under  any 
previcas  development  grant  awarded 
under  .Strengthening  Institutions  and 
Special  Needs  Programs  that  expired 
within  five  years  of  the  year  when  the 
development  grant  will  begin. 

(2)  The  Secretary  evaluates  whether 
the  applicant  fulfilled,  or  is  making 


substantial  progress  toward  fulfilling, 
the  goals  and  objectives  of  the  previous 
grant,  including,  but  not  limited  to,  the 
applicant's  success  in  institutionalizing 
practices  developed  and  improvements 
made  under  the  grant. 

(3)  The  Secretary  bases  the  evaluation 
of  the  applicant's  performance  on 
information  contained  in — 

(i)  Performance  and  evaluation  reports 
submitted  by  the  applicant; 

(ii)  Audit  reports  submitted  on  behalf 
of  the  applicant;  and 

(iii)  Other  information  obtained  by  the 
Secretary,  including  reports  prepared  by 
the  Department. 

(b)  If  the  Secretary  initially 
determines  that  the  applicant  did  not 
fulfill  the  goals  and  objectives  of  a 
previous  grant  or  is  not  making 
substantial  progress  towards  fulfilling 
those  goals  and  objectives,  the  Secretary 
affords  the  applicant  the  opportunity  to 
respond  to  that  initial  determination. 

(c)  If  the  Secretary  determines  that  the 
applicant  did  not  fulfill  the  goals  and 
objectives  of  a  previous  grant  or  is  not 
making  substantial  progress  towards 
fulfilling  those  goals  and  objectives,  the 
Secretary  may — 

(1)  Decide  not  to  fund  the  applicant; 
or 

(2)  Fund  the  applicant  but  impose 
special  grant  terms  and  conditions,  such 
as  specific  reporting  and  monitoring 
requirements. 

(Authority:  20  U.S.C.  lObfi) 

17.  A  new  §607.25  is  added  to 
Subpart  C  to  read  as  follows: 


§607.25    What  priority  does  the  Secretary 
use  in  awarding  cooperative  arrangenoent 
grants? 

Among  applications  for  cooperative 
arrangement  grants,  the  Secretary  gives 
priority  to  proposed  cooperative 
arrangements  that  are  geographically 
and  economically  sound,  or  will  benefit 
the  institutions  applying  for  the  grant. 
(Authorit>':  20  U.S.C.  1057.  1069) 

18.  Section  607.31  is  revised  to  read 
as  follows: 

§  607.31    How  does  a  grantee  maintain  Its 
eliglbiiity? 

(a)  A  grantee  shall  maintain  its 
eligibility  under  the  requirements  in 
§607.2.  except  for  §  607.2(a)  (l)and  (2). 
for  the  duration  of  the  grant  period. 

(b)  The  Secretary  reviews  an 
institution's  application  for  a 
continuation  award  to  ensure  that— 

(1)  The  institution  continues  to  meet 
the  eligibility  requirements  described  in 
paragraph  (a)  of  this  section;  and 

(2)  The  institution  is  making 
substantial  progress  toward  achieving 
the  objectives  set  forth  in  its  grant 
application  including,  if  applicable,  the 
institution's  success  in 
institutionalizing  practices  and 
improvements  developed  under  the 
grant. 

(Authority:  20  U  S  C.  1 057-1 0.S<ib.  lOdt,- 
1069f) 
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DEPARTMENT  OF  EDUCATION 
[CFOA  No.:  84.277A] 

Safe  Schools  Grants  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

Purpose  of  Program:  To  help  local 
school  systems  ensure  that  all  schools 
are  safe  and  free  of  violence  consistent 
with  the  National  Education  Goal, 
which  provides  that  by  the  year  2000. 
every  school  in  America  will  be  free  of 
drugs  and  violence  and  will  offer  a 
disciplined  environment  conducive  to 
learning. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs)  that  show  a  significant 
need  for  additional  funds  to  prevent  and 
eliminate  violence,  school  crime,  and 
victimization  of  youth  by  violence, 
crime,  or  other  forms  of  abuse. 

To  be  eligible  to  receive  a  grant  under 
thi«  program,  an  LEA  must  demonstrate 
in  its  application  that  it— 

(a)  Serves  an  area  with  a  high  rate  of — 

(1)  Homicides  committed -by  persons 
between  the  ages  of  5  to  18.  inclusive; 

(2)  Referrals  of  youth  to  juvenile 
court: 

(3)  Youth  under  the  supervision  of  the 
courts: 

(4)  Expulsions  and  suspensions  of 
students  from  school; 

(5)  Referrals  of  youth,  for  disciplinary 
reasons,  to  alternative  schools;  or 

(6)  Victimization  of  youth  by_ 
violence,  crime,  or  other  forms  of  abuse; 
and 

(b)  Has  serious  school  crime,  violence, 
and  discipline  problems,  as  indicated  by 
other  appropriate  data. 

Deadline  for  Transmittal  of 
Applications:  September  30. 1994. 

Deadline  for  Intergovernmental 
Review  November  29, 1994. 

Available  Funds:  $18,000,000. 

Estimated  Pange  of  Awards:  The 
Department  expects  that  grants  will 
range  from  $300,000  to  $1,000,000.  No 
grant  under  this  program  will  exceed 
$3,000,000. 

Estimated  Average  Size  of  Awards: 
S500.000. 

Estimated  Number  of  Awards:  36. 

NOTE:  Department  is  not  bound  by 
di)v  estimates  in  this  notice. 


Project  Period:  Up  to  18  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(2)  34  CFR  Part  77  (Defmitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  Part  80  (Uniform 
AdministratiVb  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  Part  81  (General  Education 
Provisions  Act— Enforcement). 

(6)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  Part  85  (Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(8)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  for  Student  Rights 
in  Research.  Experimental  Programs, 
and  Testing  in  34  CFR  Part  98. 

(c)  The  regulations  for  Family 
Educational  Rights  and  Privacy  in  34 
CFR  Part  99. 

Description  of  Program 

An  LEA  must  use  grant  funds 
received  under  this  program  for  one  or 
more  of  the  following  activities: 

(1)  Identifying  and  assessing  school 
violence  and  discipline  problems, 
including  coordinating  needs 
assessment  activities  with  education, 
law  enforcement,  judicial,  health,  social 
service,  and  other  appropriate  agencies 
and  organizations,  juvenile  justice 
programs,  and  gang  prevention 
activities. 

(2)  Conducting  school  safety  reviews 
or  violence  prevention  reviews  of 
programs,  policies,  practices,  and 
facilities  to  determine  what  changes  are 
needed  to  reduce  or  prevent  violence 
and  promote  safety  and  discipline. 

(3)  Planning  for  comprehensive,  long- 
term  strategies  and  preventing  school 
violence  and  discipline  problems 
through  the  involvement  and 
coordination  of  school  programs  with 
other  education,  law  enforcement, 
judicial,  health,  social  service,  and  other 
appropriate  agencies  and  organizations 

(4)  Training  school  personnel  in 
programs  of  demonstrated  effectiveness 
in  addressing  violence,  including 
violence  prevention,  conflict  resolution, 
anger  management,  peer  mediation,  and 
identification  of  high-risk  youth. 

(5)  Activities  that  involve  parents  in 
efforts  to  promote  school  safety  and 
prevent  school  violence. 


(6)  Community  education  programs, 
including  video  and  technology-based 
projects,  informing  parents,  businesses, 
local  government,  the  media  and  other 
appropriate  entities  about — 

(A)  The  LEA's  plan  to  promote  school 
safety  and  reduce  and  prevent  school 
violence  and  discipline  problems;  and 

(B)  The  need  for  community  support. 

(7)  Coordination  of  school-based 
activities  designed  to  promote  school 
safety  and  reduce  or  prevent  school 
violence  and  discipline  problems  with 
related  efforts  of  education,  law 
enforcement,  judicial,  health,  social 
ser\'ice,  and  other  appropriate  agencies 
and  organizations  and  juvenile  justice 
programs. 

(8)  Developing  and  implementing 
violence  prevention  activities  and 
materials,  including — 

(A)  Conflict  resolution  and  social 
skills  development  for  students, 
teachers,  aides,  other  school  personnel, 
and  parents; 

(B)  Disciplinary  alternatives  to 
expulsion  and  suspension  of  students 
who  exhibit  violent  or  antisocial 
behavior; 

(C)  Student-led  activities  such  as  peer 
mediation,  peer  counseling,  and  student 
courts;  or 

(D)  Alternative  after-school  programs 
that  provide  safe  havens  for  students, 
which  may  include  cultural, 
recreational,  educational,  and 
instructional  activities,  and  mentoring 
and  community  service  programs. 

(9)  Educating  students  and  parents 
regarding  the  dangers  of  guns  and  other 
weapons  and  the  consequences  of  their 
use. 

(10)  Developing  and  implementing 
innovative  curricula  to  prevent  violence 
in  schools  and  training  staff  how  to  stop 
disruptive  or  violent  behavior  if  such 
behaviors  occurs. 

(11)  Supporting  "safe  zones  of 
passage"  for  students  between  home 
and  school  through  such  measures  as 
drug-  and  weapon-free  school  zones, 
enhanced  law  enforcement,  and 
neighborhood  patrols. 

(12)  Counseling  programs  for  victims 
and  witnesses  of  school  violence  and 
crime. 

(13)  Acquiring  and  installing  metal 
detectors  and  hiring  security  personnel. 

(14)  Reimbursing  law  enforcement 
authorities  for  their  personnel  who 
participate  in  school  violence 
prevention  activities. 

(15)  Evaluating  projects  and  activities 
assisted  under  this  program. 

(16)  The  cost  of  administering  projects 
or  activities  assisted  under  this  program. 

(17)  Other  projects  or  activities  that 
meet  the  purpose  of  this  program. 
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Limitations 

An  LEA  may  not  use  more  than— 

(1)  A  total  of  five  percent  of  grant 
funds  received  under  this  program  for 
activities  described  in  paragraphs  (11), 
(13),  and  (14)  above;  and 

(2)  Five  percent  of  grant  funds 
received  to  cover  the  cost  of 
administering  projects  or  activities 
assisted  under  this  program. 

An  LEA  shall  only  be  able  to  use  grant 
funds  received  under  this  program  for 
activities  described  in  paragraphs  (11). 
(13).  and  (14)  above,  if  funding  for  su(  h 
activities  is  not  available  from" other 
Federal  sources. 

An  LEA  may  not  use  grant  funds 
received  under  this  program  for 
i.onstniction. 

Applications 

In  order  to  rei.eive  a  grant  umii-r  this 
(■rogrnm,  an  eligible  LEA  shall  submit  to 
t!ie  Secretary  an  appli(  ntion  thiit 
inc ludes — 

(1)  An  assessment  of  the  curront 

V  iolence  and  crime  problems  in  the 
schools  to  be  served  by  the  grant  and  iii 
the  (  ommunity  to  be  ser.ed  b\  t!ie 
applicant: 

(2)  An  assurance  that  the  applii  ant 
has  written  policies  regarding  school 
safety,  student  discipline,  and  the 
appropriate  handling  of  violent  or 
disruptive  acts; 

(3)  A  description  of  the  schools  and 
communities  to  be  served  by  the  grant, 
the  activities  and  projects  to  be  carried 
out  with  grant  funds,  and  how  these 
activities  and  projects  will  help  to 
reduce  the  current  violence  and  <  rime 
problems  in  the  schools  and 
f:ommunities  served; 

(4)  A  description  of  educational 
materials  to  be  developed  in  the  first 
most  predominant  non-English  language 
of  the  schools  and  communities  to  be 
served  by  the  grant,  if  applicable; 

(5)  If  the  LEA  receives  Federal 
education  funds,  an  explanation  of  how 
activities  assisted  under  this  program 
will  he  coordinated  with  and  support 
any  systemic  education  improvement 
plan  prepared  with  those  funds; 

(6)  The  applicant's  plan  to  establish 
school-level  advisory  committees, 
which  include  faculty,  parents,  staff  and 
students,  for  each  school  to  be  served  by 
the  grant  and  a  description  of  how  each 
committee  will  assist  in  assessing  that 
school's  violence  and  discipline 
problems  as  well  as  in  designing 
appropriate  programs,  policies,  and 
practices  to  combat  such  problems; 

(7)  The  applicant's  plan  for  collecting 
baseline  and  future  data,  by  individual 
schools,  to  monitor  violence  and 
discipline  problems  and  to  measure  the 
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applicant's  progress  in  achieving  the 
purpose  of  this  program; 

(8)  A  description  of  how.  in 
subsequent  fiscal  \ears,  the  grantee  will 
integrate  the  violence  prevention 
activities  the  grantee  carries  out  with 
funds  under  this  program  with  activities 
carried  out  under  the  grantee's 
comprehensive  plan  !or  drug  and 
violence  prevention  adopted  under  the 
Dnig-Free  Schools  and  Communities 
Aft  of  1986; 

(fl)  A  description  of  how  t!;e  grantee 
will  coordinate  the  grai;(ee's  si  hool 
crime  and  violence  prevention  efforts 
with  education,  law  enforcement, 
judicial,  health,  and  so<  iai  ser.  k  e 
programs  supported  under  the  juvenile 
justice  and  Delinquency  Prevention  A(.t 
of  1974.  and  other  .appropriate  agencies 
and  organizations  serving  the 
t  ommunity: 

(10)  A  description  o!  how  the  -r.mtee 
will  inform  parents  about  the  extent  of 
crime  and  violence  in  their  children's 
schools  and  maximize  the  pertu  npation 
of  parents  in  the  grantee's  violent  e 
pre\ention  activit:es; 

ill)  An  assurance  ih.it  gnmi  tends 
i.nder  this  progr„in  v\  ill  be  used  to 
supplement  and  not  supplant  St  ve  and 
local  funds  that  wo;.'d.  in  the  absent  e 
of  funds  under  this  prowram.  be  n;ade 
available  bv  the  applicant  for  the 
purposes  of  the  grant;  and 

(12)  An  assurance  that  the  .-'ppllf  an! 
shall  subn.it,  withm  <M)  davs  of  the 
expiration  of  the  grant,  an  evaluation  of 
the  grantee's  progress  in  achieving  the 
objectives  in  its  approved  .npplit  ation: 
the  effectiveness  of  the  project  in 
meeting  the  purposes  of  the  progr,-u;i: 
the  effect  of  the  project  on  participants 
being  served  by  the  grantee:  and  that  the 
applicant  will  cooper3te  \\ith.  and 
provide  assistance  to.  the  Serretarv  in 
gathering  statistics  and  olher  data  that 
the  Secretary  determines  are  necessarv 
to  determine  the  effectiveness  of 
projects  and  activities  assisted  under 
this  program  or  the  extent  of  school 
violence  and  discipline  problems 
throughout  the  Nation. 

Competitive  Preference 

Under  34  CFR  7.5.1U.5(..)(2)(i)  and 
section  7()3(b)  of  the  Safe  Schools  Act  of 
1994,  the  Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretarv 
awards  up  to  15  points  to  an  application 
that  meets  this  competitive  prioritv  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 


Strength  of  Local  Conunitmenl 

The  Secretary'  shall  give  prioritv  to 
applications  for  projects  that  ensure  a 
strong  local  commitment  to  the 
activities  assisted  under  this  program.  ,!s 
evidenced  by  project  components,  su.  h 
as — 

(l)The  formation  of  a  partnership 
among  the  applicant  and  one  or  mor<-  >j) 
the  following:  a  communitv-based 
organization,  a  nonprofit  organization 
with  a  demonstrated  commitment  to  cir 
expertise  in  developing  edui  .-.rion 
programs  or  providing  edut  ation.:! 
serv  ices  to  students  or  the  p jbln  .  a 
local  law  enforcement  agency,  or  .■.:,•. 
( onibination  thereof:  and 

(2)  A  high  level  of  voulh  partit.ip.it.i.i, 
in  the  proje<  ts  or  activities. 

Invitational  Priority 

The  Set  retarv  is  partit  ii!.jrlv 
interested  in  applit  ations  th.jt  p  .'<■»  !!..• 
foilowmg  invitational  prioritv 
However,  under  34  CFR  lO.'ili  i(l)  an 
application  that  meets  this  invitatioii.il 
|)rioritv  does  not  n-te;ve  i  ompetilivo  tn 
.ihsolute  preference  over  other 
applications: 

Projects  that  use  a  compr^-hens.v.- 
approai  h  to  impleir.f-nt  or  expand  ,! 
violence  prevention  program  Su':h  a 
15rogram  should  in(.iud^•  i  onducting  ,! 
needs  assessment,  involving  student-- 
and  parents,  implementing  curri;  ula. 
training  staff,  and  i  oordmating  school- 
ba.sed  activities  with  related  efforts  m 
the  I  ommunitv 

Selection  Criteria 

(t)(1)  The  Secretary  uses-lhe  lol!tjU!j,i: 
selection  criteria  to  evaluate 
applications  for  new  g.-ants  under  tins 
I  ompetition. 

(2)  The  maximum  st  ore  for  all  nf 
thf^se  criteria  is  100  points. 

(3)  The  maximum  score  for  eat  h 
i:riterion  is  indicated  in  parentheses 

The  Secretarv  assigns  the  15  pomt- 
resi^rved  in  34  CFR  75.210(c),  as  fullo-.v- 
10  points  to  selection  criterion  :i4  CPK 
75.210(b)(3)  (Plan  of  Operation)  'or  a 
possible  total  of  25  points):  3  poinK  to 
selection  tjiterion  34  CFR  75.21()ib;H) 
(Qualitv  of  key  personnel)  for  a  pos^ibN' 
total  of  10  points;  and  2  points  to 
selection  criterion  34  CFR  75.21 0(b)(f>) 
(Evaluation  plan)  for  a  possible  total  of 
7  points. 

(b)  T.'ie  I ntiTin. — (1)  Meetirg  t.hi' 
purpose's  n{  the  authorizing  stQtati.  I  ^i) 
points)  The  Secretan,-  reviews  each 
application  to  determine  how  well  the 
projet.t  will  meet  the  purpose  of  tiie  S.iii- 
Schools  Act  of  1994.  including 
consideration  of — 

(i)  The  objectives  uf  the  project:  .iiiti 
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(ii)  How  the  objdctives  of  the  project 
further  the  purposes  of  the  Safe  Schools 
Act  of  1994. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  Safe  Schools  Act  of 
1994.  including  consideration  of— 

(i)  The  needs  addressed  by  the 
project: 

(ii)  How  the  applicant  identified  those 
needs: 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including— 

(i)  The  quality  of  the  design  of  the 
project: 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project: 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program: 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  handicapping 
condition:  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  (10 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (b)(4)(i)  (A)  and 

(B)  will  commit  to  the  project;  and 

(D)  How  the  applicaht,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping  condition. 

(ii)  To  determine  personnel 
tjualifications  under  paragraphs  (b)(4)(i) 
'.\)  and  (B).  the  Secretary  considers — 


(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project: 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points}  The  Secretary  reviews  each 
application  to  detennine  the  extent  to 
which~ 

(i)  The  budget  is  adequate  to  support 
the  project:  and  (ii)  Costs  are  reasonable 
in  relation  to  the  objectives  of  the 
project 

(6)  Evaluation  plan.  (7  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  far  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  ,\re  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 
(Cross-reference:  See  34  CFR  75.590 

Evaluaiion  by  the  grantee.) 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary'  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subjeci  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  E.xecutive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
May  3. 1994  (59  FR  22904-22905), 

In  Slates  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide.  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  Stale  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 


comments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.G.  123''2 — 
CFDA  #  84.277A.  U.S.  Department  of 
Education,  Room  4161.  400  Maryland 
Avenue,  SW..  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

PLKASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  \0T 
SES'D  APPUCATIONS  TO  THE  ABOVE 
ADDRESS.  INSTRUCTIONS  FOR 
TRANSMITTAL  OF  APPUCATIONS: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.  S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  84.277A, 
Washington.  DC  20202-4725. 

or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center.  Attention: 
(CFDA»  84.277A).  Room  #3633, 
Regional  Office  Building  #3.  7th  and  D 
Streets,  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

i3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Nate:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
rt- lying  on  this  method,  an  applicant  should 
c.her.k  with  its  local  post  office. 

(2)  The  Application  Control  Centei 
will  mail  a  Grant  Application  Receipt 
.Acknowledgment  to  each  applicant.  It 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing; 
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the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA  number 
(and  suffix  letter,  if  any)  of  the 
competition  under  which  the 
application  is  being  submitted.  The 
CFDA  number  for  this  competition  is 
84.277A. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  Is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  jjublic  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  in.structions. 

FART  II:  Budget  Information— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

FART  III:  Application  Narrative. 
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ADDITIONAL  MATERIALS: 

Estimated  Public  Reporting  Burden. 

Assurances— Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  appiicofion 
form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Macias,  Division  of  Drug-Free 


Schools  and  Communities,  School 
Improvement  Programs,  U.S. 
Department  of  Education,  400  Mar>'land 
Ave.,  S.W.,  Portals  Room  4500, 
Washington,  D.C.  20202-6439,  (202) 
260-2844.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Departments 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionarv 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authori^■;  20  f.SC  5961-5%5 
5967. 

Dated:  August  8.  1994. 

Thomas  W.  Payzant. 

Assistant  Secretary:  Elenit^nlan-  and 
Secondary  Edut  atian. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 
Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  if  applii:ants 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable), 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  comploti' 
-address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contdct  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Numlwr 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service.  - 

'    7  Enter  the  appropriate  iettei  in  the  -ipafe 
.  [irovided 


8.  Check  appropriate  box  and  enter 
appropriate  letterf s)  in  the  spacesfs) 
provided: 

—"New"  means  a  new  assistance  award 
—"Continuation"  means  an  extension  frir  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 
—"Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  bt^ing  rt;quested  with  this 
application. 

10.  Use  the  Catalog  of  Fedenil  Domestic 
A.ssistance  number  and  title  of  the  prograin 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  tlie 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (eg.. 
construction  or  real  property  pn)jects).  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entitie.s 
affected  (e.g.,  State,  counties,  citie>;) 

l.'l.  .Self-explanat()r>' 

14.  List  the  applicants  Congressional 
District  and  any  District(s)  aft-H  ted  by  the 
program  or  projpc  t. 


15.  Amount  requested  or  to  bt  contributed 
during  the  first  funding/budget  period  h\ 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
.supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  prrjgram  funding,  use  totals  and 
show  breakdown  using  same  catef^oru's  «> 
item  1.5. 

16.  Applicants  should  contact  the  State 
Single  Point  of  (>intact  (SPCX:)  for  F.-d.Tal 
Executive  Order  12372  to  determine  v\hei her 
the  application  is  subject  to  the  State 
intergovernmental  review  process 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  th. 
authorized  representative  Categories  of  d.iit 
include  delinquent  audit  disailovvam  es. 
loans  and  taxes. 

18.  To  be  signed  by  the  authorizfd 
representative  of  the  applicant.  A  i  opv  of  the 
governing  bodv's  authorization  for  you  to 
sign  this  apphcaticjn  as  official  representittivt 
must  be  on  tiie  ir.  the  applicant's  office. 
(Certain  Fed^Tdl  dtjencie',  may  nrquire  thdt 
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INSTRUCTIONS  FOR  THE  SF-424A 
General  Instractions 

This  fonn  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Columbia),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  [a]  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multipJR 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity. 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  docs  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (i.) 
and  (d)  blank.  For  each  line  entry  in  (Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  poriml.  Tht; 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  change  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enttr  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(8)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  i — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  tha  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functioas,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  noo-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  (k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amountin  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l}-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  »nd  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant 

Section  C.  Non-Federal  Resources 

Lines  8-1 1 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  bo  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b}-(o).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D,  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14— Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  cujrent  year  of 
existing  grants. 

If  more  than  four  lines  are  n'eeded  to  li«t 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the     " 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
acco^di.^gly  and  show  the  overall  totals  nn 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanatidns  or 
comments  deemed  necessary. 

Instructions  for  Part  III — Application 
Narrative 

Before  preparing  the  Application 
Narrative  an  applicant  should  read 
carefully  the  description  of  the  program, 
the  information  regarding  priorities,  and 
the  selection  criteria  the  Secretar>'  usps 
to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract;  that  is,  •! 
summary  of  the  proposed  project; 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application  package;  and 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application 

The  Secretary  strongly  requests  the 
applicant  to  limit  the  Application 
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Narrative  to  no  more  than  twenty-five 
(25)  double-spaced,  typed  pages  (on  one 
side  only)  although  the  Secretary  will 
consider  applications  of  greater  length. 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980.  as  amended,  and 
the  regulations  implementing  that  Act. 
the  Department  of  Education  invites 
comment  on  the  public  reporting 


burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  28  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 


suggestions  for  reducing  tl.is  burden , ' 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  D  C 
20202-4651;  and  to  the  Office  of 
Management  and  Budget.  Papervkork 
Reduction  Project.  1810-0565. 
Washington,  D.C.  20503. 

(Information  collection  approved 
under  0MB  control  number  1810-056." 
Expiration  date:  12/95. 

BiLUMG  COOC  400»41-P 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


CM*  Appfowal  H*.  fOU-OOMO 


Certaiii  of  theee  m—t emes  may  rxd  te  applicable  to  your  project  or  program.  If  you  have  questions, 
please  cowtact  the  awarding  agency.  Further,  certain  Federal  ewardaog  agencies  nay  retire  appticaats . 
to  certify  to  edditioiml  esvorances.  If  tuch  is  the  case,  you -will  be  notified. 


As  the  duly  autheriaed  repreacntative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufBcient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awardii^  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  ri^t  to  examine  all  records, 
books,  papers,  or  dociunents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives.  | 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency.  1 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  M  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F).  I 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiocrimination.  These  include  but  ere  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (PL.  88-352)  which  prohibits  discrimination 

'  on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Ed^icatioa  Amendments  of  1972,  as 
amended  (20  U.S.C.  H  1681-1683.  and  1635-1686). 
which  prohibits  discrimination  on  the  basb  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Actof  1973.e8 
amended  (29  U.S.C.  S  794).  which  prohtiuts  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C  S$  6101-6107).  which  prohibits  discrim- 
ination on  the  basis  of  age; 


8. 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL.  91-616),  as  amended,  relating  te 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§  523  and  527  of  the  Public  Health 
Service  Actof  1912  (42  U  S  C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  US  C  § 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made. 
and  Cj)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assi-stance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P  L.  91-646) 
which  provide  for  fair  and  equitable  treatment  <^ 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  progranis 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  §S  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §S  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  §  276c  and  18 
use.  §§  874),  and  the  Contract  Work  Hours  and 
Safety  SUndards  Act  (40  U.S.C.  ii  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


Sianoatd  Form  42«8     (4-M) 
Pf—cnbrnl  by  OMS  OrcuM  A-«02 


AuthoriMd  for  Local  Reproduction 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  EnvironmenUl 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
fjKilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  §§  1451  et  seq);  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implemenution  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  § 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinlting  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  S§  1271  et  seq.)  related  to 
protecting  componenU  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-let  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended.  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremenu  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


?'GNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TiTLE 


DATE  SUBMITTED 


SF  «2«8    U48i  Back 
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cranncATiONS  regarding  lobbying;  debarment,  suspension  and  other 

RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

AppUcaiiUslu>uldrefertothe<«;gulatianscit8dbek>wto4letenHinethecertificati^  ArpTwintt 

should  also  review  tfie  instructions  for  ceitiikation  included  in  the  regulations  before  completing  this  fonn.  Signature  of  this  fonn 
provides  for  fwpliance  wiili  cenMctiow  requireHwnts  ander  34  CFk  Part  82,  "New  Restnclions  on  Lobbvin£^  and  34  CFR^ut  85, 
X^vemment-wide  Debannent  aad  Suspenaon  (Nonprecurement)  and  GovemineiS-wide  RetjihicBieBts  Aar  Orug-Free  Woikplaoe 
(Grants)."  The  certifications  shall  be  treated  as  a  material  represenution  of  bet  upon  which  reliance  will  be  placed  whoi  the  Department 
of  Education  delernaeitoawaiid  Ok  csvored  trinsaaiot.  grant,  or  cooperative  agFBemenL 


1.  LOBBYING 

As  reqtared  by  Section  13S,  Title  31  of  the  U.&  Code;  and 
implencBted  at  34  CHI  Rart  S2.  for  pemns  entering  ini*  a 
grant  or  cooperative  aseement  over  $1 00,000,  as  defined  at  34 
CFR  Part  82,  Sections  K2.1G5  and  8S.11Q,  the  applicant  certifies 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  beaalf  of  the  undersigned,  to  any  person  for 
mfluendng  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Merabcr  of  Conpess,  an  officer  or  employee 
of  Congress,  or  an  eaiplo^ee  of  a  Member  of  Congress  m 
connection  with  the  sukug  of  any  Federal  grant  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  a»y 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  fuitds  other  than  Federal  appropriated  funds  have 
been  paid  or  win  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  MoBfaer  of  CongresB  in  connectian  with  tkis 
Federal  grant  or  coopeiative  agreement,  the  undersigned  shaU 
complete  and  submit  Standard  Form  •  LLL,*T)isc]o5ure  Form 
to  Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  mcluded  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subrecipients  shall  certify  and  disclose  accord  ingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS  I 

As  required  by  Executive  Order  12549.  D^armeiu  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.110  - 

A.  The  applicant  certifies  that  it  and  its  principals:         | 

(a)  Are  not  presently  debarred,  suspended,  proposed  fof     ^ 
debannent,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  nad  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  ^Ise 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charrcHl  by  a  governmental  entity  (Federal,  Sute,  or 
local)  with  commission  of  any  of  the  o^nses  enumerated  in 
paragraph  (l)(b)  of  this ceititacat ion;  and 


(d)  Have  not  within  a  three-year  period  preoeding  thi* 
application  had  one  or  more  public  transactions  (Federal,  State, 
or  locaO  terminated  for  cauw  or  default;  and 

B.  Where  the  applicant  is  unable  to  oertify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanaten  tolhis  application. 


3.  DRUG-FREE  WOXKPIACE 
(GRANTEES  OTHER  IHAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Wortcplacc  Act  of  1988,  and 
implemented  at  34  CFKPart  85,  Subran  F,  for  gnmtoes,  as 
defined  at  34  CFR  Part  85,  Sactioac  85.605  and  85^10- 

A.  The  applicant  certiTies  that  it  wtn  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  taken  ag^st 
employees  for  violation  of  such  prohibition; 

(b)  Estabbshing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  coimseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  ui  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

id)  Notifying  the  empfoyae  in  the  statement  requirad  by 
paragraph  (a)  that,  as  a  condition  of  employment  uadertlw 
grant,  the  employee  will- 

(1 )  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  ior  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction; . 

(e)  Notifying  the  agency,  in  writing,  writhin  10  calendar  days 
after  receiving  notice  under  subparagraph  (dX2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted  eoiployees  must  provide 
rtotice,  including  position  title,  to:  Director,  Grants  and 
Contracts  Service,  VS.  Department  of  Education,  400 
Maryland  Avenue,  S.W.  (Room  3124,  CSA  Regional  Office 


Federal  Raster  /  Vol.  59.  No.  156  /  Monday.  August  15.  1994  /  Notices 


41941 


Building  No.  3),  Washington,  DC  20202-4571.  Notice  shall 
include  the  identification  nuxabcrCs)  of  a«:h  atffectcd  gxaM; 

(0  Taking  one  of  the  following  actions,  wHian  30  c^endar  days 
of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted- 

(1)  Taking  appropriate  personnd  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Reouiring  such  emptoyee  to  partkripate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitatun  program  approved  for 
such  purposes  by  a  Federal  State;  or  kxd  heakh/bw 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drufi-free  workplace  through  impieincntation  of  paraKrapha 
(a)>),(c),(d),re),and(0.  r"-6™pn- 

B.  The  grantee  may  insert  in  the  space  provided  bcknv  the 
site<s)  for  the  performance  of  work  done  in  connectkm  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dly,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVTOUALS) 

As  nsquiredby  the  Drog-Frw  Workplace  Act  of  1988,  and 
taplraieiued  at34  CnfVait  85.  Su^  F,  for  granted  as 
defined  at  34  CFR  Part  85,  SectkmsffiiioS  and  85.610 -■ 

A.  AaaawditkwofthegantlcrtfythatlwiBnotawageii. 
the  unlawful  maaufactiire^distiibutkjw.  dispensing, 
possession,  or  use  of  a  controlled  substance  in  conducting  an  v 
acuvity  with  the  grant;  and  *     ' 

B.  If  convicted  of  a  crtedialtfrugoficncfcsukaig  from  a 
vfoUtion  occurring  during  the  conduct  of  any  gmt  activity,  I 
wiU  report  the  conviction,  in  writing,  within  KJcalendar  days 
oftheconvKtion,to:  Director,  Grants  and  Contracts  Service, 
U3.  Department  of  Educatkuv  400  Ikfaryland  AvBiue,  S  W 
(Room  3124,  GSA  RegkMia)  Office  BuikUng  Na  3) 
Washington,  DC  20202-4571.  Notkc  shall  indude  tlw 
identification  numbers)  of  each  affodad  graitt. 


Check  D  if  there  are  workplaces  on  fileihat  are  not  identified 
here. 


As  the  duly  authorized  representative  of  theappticant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  ccrtificatfons. 


NAMEOFAPPUCANT 


PRINTED  NAME  AND  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


SIGNATURE 


DATE 


ED  80^13 
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Certification  Regardinjg  Debannent,  Suspension,  Ineligibility  and 
Voluntaiy  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  and  Suspension,  34  CFR  Part  86,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 

Instructions  for  Ccttificatkm 

1 .  By  signing  and  submittinc  tMs  sroponL  the 
prospe&ve  lower  tier  putic^uit  t*  providing  the 
cenincation  set  out  beww. 

2.  The  certification  &i  this  dauie  is  a  material 
upim  nation  of  feet  upon  which  idianoe  was  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowringly  renderea  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Coviemment,  the  department  or  agency  with  which 
tMs  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  det>arment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immeoiate  written  notice  to  the  person  to  which  this 
proposal  is  submitted  if  at  any  tune  the  prospective 
lower  tier  participant  leams  that  its  cenification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  drcumstances. 

4.  The  terms  'covered  transaction,'  'debarred,* 
"suspended  '  'ineligible,'  loiver  tier  covered 
transaction,  "participant,'  'person.*  "primaiy  covered 
transaction,*  *principal,*  'proposal' and  "voluntarily 
excluded,'  as  used  in  this  dause,  have  the  meanings 
ict  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Executh«  Order  12S49.  You  may 
conuct  the  person  to  which  this  proposal  is  submitted 
for  astistaiKC  in  obtaining  a  copy  ofthoae  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  uiis  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  ddarred. 


suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
agervy  %nth  which  this  transaction  originated. 


6.  The  prospective  bwer  tier  participant  further 
agrees  by  submitting  thisproposal  that  it  will 
include  the  clause  tiOed  "Certification  Regarding 
Debarment,  Suspension.  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions,' 
without  modification,  in  all  lower  tier  cowered 
transactions  and  in  all  loliritatinns  for  lower  tier 
covered  transactioiu. 

7.  A  participant  in  a  covered  traruaction  may  rely 
upon  a  certmcation  of  a  prospective  participant  in  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  traruaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  nvay  decide  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  its 
principals.  Eachparticipantmay,  tmtisnot 
required  to,  check  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  fefcgoing  shaD  be 
coiutrued  to  require  establishment  ofa  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  l>y  this  clause.  The  knowledge 
and  information  of  a  participant  is  not  required  to 
exceed  that  which  is  normany  possessed  By  a 

Srudent  person  in  the  ordinary  course  of  business 
ealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  participant  in 
a  covered  transactmn  knowingly  enters  into  a  tower 
tier  covered  transaction  %rith  a  person  who  is 
suspended,  d^arred,  ineligible,  or  volunurily 
excluded  from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  origiruted  may  pursue  available 
remedies,  including  svapension  and/or  debarment. 


Certification 


I 


(1)  The  proroective  lower  tierpartid{)ant  certifies,  by  submission  of  this  proposi\,  that  neither  it  nor  its 
principals  are  presently  deoarred,  suspended,  proposed  for  debarment,  dedared  ineligible,  or 
voluntarily  excluded  from  partidpation  in  this  transaction  by  any  Federal  departmenfor  agency. 

(2)  Where  the  prospective  lower  tier  partidpant  is  unable  to  certify  to  any  of  the  Statements  in  this 
certification,  such  prospective  partidpant  shall  attach  an  explanation  to  tliis  proposal. 


AMEOFAPPUCANT 


EsJAMEC 
PRINTE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


D  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED8(MX)K  9/90  (Replaces  CCS-OC^  (REV.  12/88),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Completi  this  loan  to  dItdoM  lobbying  actMtiet  pursuant  to  31  U.S.C  1J5J 
(Stt  y«w  lo>  puMte  bmdtii  ^idomni 


out  CPU 


kyOta 


1.    Type  ol  Federal  Adieai 


at 


X    iUlm^ftdud 


grant 

c  cooperate  ayvemcfU 
d  loan 

c.  loan  guarante* 
f.  loan  insurance 


□  a.  Udteflei/application 
b.  r  -  ■  - 


MtWi 
c  pott-award 


4.    Name  and  Addreu  of  teporting  Entity; 

a    Prime  a    Subawardet 


Tier. 


CongrMtiowal  DHuict  if  known: 


.ifbiO¥¥n: 


i.     Federal  DepartmeM/Agenqr 


I.     Federal  Action  Number,  i/  knowm 


10.  a.  Name  and  Addren  ol  Lobbytng  Entity 
(//  indKMduil,  Istt  nvnt.  Srst  name.  hJUi: 


>•    tcportTyyc 

□  a.taittal 
b-matn^i 

For  Material  CftM^e  Only: 

If** quarter 

date  of  latt  report 


S.     If  tcporting  tntity  >«  w«-  a  k  %^AtKint6Kt.  ^ler  Name 
and  Addreu  of  Primr- 


Congf eeaiowal  tXitrkl  H  knomm 


7.     Federal  Program  N8mc1>eKripiioM: 


Cn>A  Number,  ifappUcabU: 


%    A«Mrd  AmowiL  ifknowm 
% 


b.  Individuah  Performln|  Scrvket  Undudma  tddress  if 
wrftftnt  from  No.  lOu 
llttt  nvnt.  fnt  nam*.  MIk 


11.  Amount  of  Payment  (ch^ck  all  thai  appfyh 

* D  actual        O  planned 


11  Form  of  Payment  (chtck  all  thai  apply): 
D    a.  cash 
Q    b.  in-kirtd;  specify:   luture  ______ 

value    


U  Type  ol  Payment  (dtedkaVtfMiiyip^): 


□  a.  fctainer 

Q  b.  one-lime  fee 

O  c.  commission 

O  d.  contingent  lee 

Q  e.  deferred 

□  f.  other,  specify: 


'^  «t?m'b2.%;£iS3:7  -^  '^-•^•'  -^  ^-*«-  '^'^  •«''«<•»•  -p'or'***'- 


UtUck  Cotto«»flo»  SkttUt)  SFLLL-A.  It  i 

IS.  Continuation  Sheeltt)  SF-UJ..A  attached:        O  Yes  D  No 


tOL 


14.  laToraaliM  iiq»ia»«l  Ikrw^  thi>  fora  b  •Blboriicd  by  litk  31  t'^.C. 
HdiMiaSZ.  m  dbdowiK  »f  lobbytas  «ctt»«ita  It «  ■iliriit  iipimiifarii 
•f  r*cl  apoa  »Uck  rtBaact  *m  pbad  b;  the  tier  tbevt  wktn  thk  " 

moMCtioa  »■■  Bade  t  tatcnd  ioto.   TUt  diadamr*  )•  mjulrcd  punuMiI  U 
31  U.SX.I3S2.  TU«  UTonMlioa  «D  be  nporud  ta  Ike  Cratrcn'eail- 
«■»■«%  ««d  ■■  W  »»ifchfc  hr  p»hfc  totplfaa.  Aqt  ptnoa  «ho  fab  U 
Bk Ih*  laqakid dalMBt* iMI  b*  •■^iaa  U  ■  d»0  |iiinln  iif  inHiM  ltin 
$10,001  ud  Ml  BMC  lUa  tlOO.000  for  cadt  uch  r^Suit. 


fiadeffrfUMOidy: 


Signature  ^ 
Print  Name: 
rule  


Tdcpbonc  No.:. 


Omc:. 


rl^MitifPiii  itti 
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INSTRUCnONS  FOR  COMPLETION  OF  SF-LLL«  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  (Ssdof lire  fomt  shjll  be  completed  by  the  fcporting  entity,  whether  tubawtrdee  or  prime  FederaT  'lea'pient,  at  the 
initiation  or  icetipt  of  ■  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  tiuc  31  U5.C. 
Mdion  1352.  The  iBing  of  a  fomt  it  required  for  each  payment  or  agreement  to  make  payment  to  any  lobKying  erttity  for 
iniucndng  or  attempting  to  influeftcc  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
ee  of  Congress,  or  an  employee  of  a  Meraber  of  Congress  in  connection  with  a  covered  Federal  action.  Use  tfie 


L-A  COntiniMtion  Sheet  for  adaitional  information  if  the  space  on  the  form  is  irudequate.  Complete  all  Hems  that 
apply  for  both  the  initial  fllir^  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
IManagement  and  Budget  for  additional  information.    - 

1.  Identify  tfte  type  of  covered  Federal  action  for  which  bbbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action.  ~ 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  ad^on. 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Include  Congressiwtal  District,  if 
'  known.  Check  the  appropriate  classification  of  the  reporting  entity  that  oesigrutes  if  it  is,  or  expects  to  be,  a  prirT>e 

or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  induoe  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  •  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  nan>e,  address,  city,  state  and 

zip  code  of  the  prime  Federal  recipient  Include  Congressional  District  if  known. 

6.  Enter  the  name  of  the  Federal  agency  makitig  the  award  or  loan  commitment.  Include  at  least  one  organizational 
ln/t\  below  agency  rtame,  if  known.  For  example,  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  tite  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).^  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments.  .1 

8.  Enter  tfte  most  appropriate  Federal  identifying  number  available  for  tfte  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number  Invitation  for  Bid  (IFB)  number,  grant  anrtouncement  number,  tfte  contract 
grant  or  loan  award  number  the  applicaUon/propcsal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  '•RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  h«s  t>een  an  award  or  loan  commitment  t>y  the  Federal  agency,  enter  the 
Federal  amount  of  the  atward/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobtiyirtg  entity  engaged  t>y  tfte  reporting  entity 

identified  in  item  4  to  influence  the  coveted  Federal  action. 

(b)Enter  the  full  rtames  of  the  irtdividuaKs)  performing  services,  and  iitdude  full  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensati'on  paid  or  reasonably  expected  to  l>e  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  tfvhether  the  payment  has  been  made  (actual)  or  t^'ll  be  made  (planned).  Check 
all  boxes  that  apply.  If  this  is  a  rruterial  dtange  report,  enter  the  cumulative  amount  of  payment  made  or  planned 
tobentade. 

12.  Check  tfte  apptropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  nude  through  an  irv4urtd  contribution, 
specify  the  nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  specify  itature. 

14.  Provide  a  spedfic  and  detailed  description  of  tfte  services  tftat  the  lobbyist  has  performed,  or  will  be  expeded  to 
perform,  aitd  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  rtot  just  time  spent  in 
actual  contact  twith  Federal  offidals.  Identify  tfte  Federal  off)dal(s)  or  employee(s)  conucted  or  the  ofnceri[s), 
employee<s),  or  Mentber(s)  of  Congress  thai  were  contacted. 

15.  Check  wh^er  or  not  a  SF-LLL-A  Continuation  Sheet(s>  is  attached. 

16.  The  certifying  offidal  shall  sign  and  date  the  form,  print  his/her  rtame,  tide,  and  telephone  numtter. 

tM'K  reporting  burden  for  ihb  codeclion  of  infonrMtfon  b  estimated  to  average  30  mtntuet  per  reipome,  including  time  for  reviewing 
innructioTO.  searching  existing  data  sources,  gathering  artd  maintaining  tite  data  needed,  and  corrtpteting  and  revicwirtg  the  collection  of 
information.  Send  comments  regardir^  the  burden  estimate  or  any  otfter  aspect  of  Iftis  collection  of  information,  including  suggestiom 
for  itducing  this  burden,  to  tIte  Office  of  Managemei«  artd  Budget  Paperwork  Reduction  Proiea  (0348-0046),  Washington,  DC  20S03 


Federal  Register  /  Vol.  59,  No.  156  /  Monday.  August  15.  1994  /  Notices 


41945 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 
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Part  VIII 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


25  CFR  Part  115 

Individual  Indian  Money  Accounts; 
Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  lis 
RIN  107&-AC65 

Individual  Indian  Money  Accounts 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Proposed  rule. 

SUIMMARY:  The  Bureau  of  Indian  Affairs 
(BLA)  is  proposing  to  revise  and  replace 
the  existing  regulations  contained  in  25 
CFR  Part  115  governing  the 
establishment,  management,  control, 
closure  and  deletion  of  Individual 
Indian  Money  (IIM)  accounts,  by  the 
Secretary  of  the  Interior.  The  growth  in 
the  number  of  IIM  accounts  maintained 
by  the  BIA  makes  it  necessary  and 
desirable  for  the  Secretary  of  the  Interior 
to  promulgate  revised  regulations  that 
will  secure  the  integrity  of  the  system 
and  ensure  that  the  IIM  accounts  vdll  be 
maintained  in  an  efficient  and 
accountable  manner. 

The  proposed  regulations  clarify  and 
expand  upon  current  regulations,  and  to 
the  extent  practicable,  incorporate  and 
standardize  BIA  practices  for 
maintaining  and  administering  IIM 
accounts. 

DATES:  Comments  must  be  received  on 
before  October  14. 1994. 

ADDRESSES:  Written  comments  should 
be  directed  to  the  Bureau  of  Indian 
Affairs,  Office  of  Trust  Funds 
Management,  505  Marquette  N.W.,  Suite 
700,  Albuquerque,  New  Mexico  87102. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Parris,  Bureau  of  Indian  Affairs, 
Office  of  Trust  Funds  Management,  505 
Marquette  NW,  Suite  700,  Albuquerque, 
New  Mexico  87102.  telephone  number 
505-766-3233. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rulemaking  action  will  revise 
Part  115  to  Chapter  1  of  Title  25  of  the 
Code  of  Federal  Regulations,  which 
contains  general  regulations  governing 
Individual  Indian  Money  (IIM) 
accounts,  to  set  forth  authorities,  policy, 
and  procedures  to  be  followed 
governing  the  establishment, 
management,  control,  closure,  and 
deletion  of  Individual  Indian  Money 
(IIM)  accounts,  by  the  Secretary  of  the 
biterior,  with  certain  exceptions  which 
•re  set  forth  in  25  CPU  Parts  16  and  116 
(Five  Civilized  Tribes),  25  CFR  Parts  17 
and  117  (Osage). 

Section  115.1    This  section  sets  forth, 
the  purpose  and  scope  of  these 
regulations.  The  Seo^tary  of  the  Interior 
is  obligated  by  statute  to  establish. 


mana^,  and  control  individual  Indian 
money  accounts,  and  has  been  granted 
the  authority  to  promulgate  reguIaUons 
to  implement  such  responsibilities. 

Section  115.2    This  section  revises 
former  §  115.1  and  expands  upon  the 
definitions  for  the  purpose  of 
clarification,  standardizaticHi,  and  to 
avoid  ambiguities  in  the 
implementation  of  Part  115. 

Section  115.3    This  section  is  new 
and  sets  forth  the  authority  and 
procedures  for  establishing  IIM 
accQudts. 

Section  115.3(a)    This  paragraph 
formalizes  the  authority  of  the  Secretary 
to  establish  IIM  accounts.  To  avoid 
potential  duplication  of  IIM  accounts 
and  resulting  inconsistencies  in  the 
management  of  an  individual's  trust 
funds,  this  paragraph  authorizes  only 
one  IIM  account  per  account  holder. 

Section  115.3(b)    This  paragraph 
specifies  the  Bureau  of  Indian  AHairs 
agency  is  responsible  for  estabUshin^ 
and  maintaining  an  IIM  account. 

Section  115.3(c)     This  paragraph 
requires  that  the  social  security  number 
for  the  account  holder  be  furnished  to 
the  Secretary  thereby  enabling  the 
Secretary  to  meet  the  requirement  to 
comply  with  the  reporting  and  filing 
requirements  set  forth  by  the  Internal 
Revenue  Code,  including  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982, 
and  those  of  the  various  states.  See 
§115.10. 

Section  115.4    This  is  a  new  section 
which  formally  recognizes  the  authority 
of  the  Secretary  to  close  and  delete 
certain  IIM  accoimts.  It  is  noted  that  the 
closure  or  deletion  of  an  IIM  account 
does  not  preclude  the  Secretary  from 
reopening  or  re-establishing  such 
account. 

Section  115.4(a)    This  paragraph 
establishes  the  ciiciunstances  under 
which  the  Secretary  will  close  an  IIM 
account. 

Section  115.4(b)    This  paragraph 
provides  for  deletion  of  an  IIM  account 
from  the  system  after  one  year  from  the 
date  of  closure,  thus  allowing  for  the 
Secretary  to  meet  tax  reporting  and 
filing  requirements. 

Section  115.5    This  section  revises 
former  §  115.6.  Conditions  do  arise 
requiring  the  Secretary  to  accept  and 
place  monies  which  are  not  d«ived 
from  trust  resources,  tribal  judgment 
awards,  or  other  Federal  Agencies  in 
IIM  aocounts  to  meet  critical  situations 
as  defined  in  §115(8)(c). 

Section  115.6    This  section  is  new 
and  recognizes  the  statutory  authority  of 
the  Secretary  to  invest  funds  for  the 
benefit  of  account  holders. 

Section  115.7    This  section  is  new 
and  provides  direction  and 


standardization  of  the  disbursement 
policy  and  procedures  for  IIM  funds. 
Section  115.7(a)  This  paragraph  requires, 
that  funds  will  be  automatically 
disbursed  unless  otherwise  provided  by 
this  part. 

Section  115.7(b)    This  paragraph 
formally  recognizes  the  general  statutory 
prohibition  of  payment  of  judgments 
and/or  levies,  or  placement  of  liens 
against  funds  ft-om  IIM  accounts,  unless 
such  levies  and/or  liens  are  specifically 
permitted  by  statute  or  Title  25  of  the 
Code  of  Federal  Regulations.  This 
paragraph  also  recognizes  the  authority 
of  the  Secretary  to  apply  an  account 
holder's  funds  against  delinquent  debts 
due  the  United  States  and/or  the 
account  holder's  tribe,  subject  to  certain 
limitations  and  conditions. 

Section  115.7(c)    This  paragraph 
recognizes  the  Secretary's  authority  to 
supervise  certain  categories  of  IIM 
accounts  and  to  place  conditions  on 
disbursements  pursuant  to  §  115.8. 

Section  115.7(d)    This  paragraph 
recognizes  the  Secretary's  authority  to 
correct  posting  and  recording  errors 
which  are  clerical  in  natiue,  provided 
corrections  are  made  prior  to 
disbursement  of  funds.  Where  the 
posting  error  has  resulted  in  a  wrongful 
disbursement,  the  Secretary  may  place 
restrictions  on  the  accoimts  affected  by 
the  disbursement  luitil  such  time  that 
the  wrongful  disbiu'sement  is  rectified. 
In  these  cases,  the  regulation  affords   . 
opportunity  for  notice  and  hearing  to 
the  affected  account  holder  pursuant  to 
§115.12. 

Section  115.7(e)    This  paragraph 
recognizes  the  authority  of  the  Secretary 
to  place  restrictions  on  an  IIM  account 
to  which  distributions  of  estate  proceeds 
have  been  made  pursuant  to  the  probate 
order  of  the  administrative  law  judge, 
and  subsequent  modifications  to  the 
order  require  reallocation  of  the  initial 
distribution.  The  account  holder  so 
affected  is  given  an  opportunity  to 
dispute  the  equity  of  the  restrictions. 

Section  115.7(f)    This  paragraph 
provides  for  prompt  payment  to  be 
made  to  rightful  owner(s)  within  an 
specified  time  when  an  erroneous 
disbursement  has  occurred. 

Section  115.8    This  section  revises 
former  §  115.4  and  recognizes  the 
authority  of  Federal  agencies  to  deposit 
monies  into  the  IIM  account  for  the 
benefit  of  minors  or  adults,  non  compos 
mentis  or  imder  other  legal  disability, 
for  vdiom  no  legal  guardian  or  fiduciary 
has  been  appointed.  This  section 
provides  for  the  supervision  of  HM 
accounts  im  six  categories  of  account 
holders. 
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Section  115.8(a)    This  paragraph 
denotes  "Minors"  as  supervised  account 
holders. 

Sectionll5.8Ca)(l)    This 
subparagraph  revises  former  §  115.4(a) 
and  provides  for  the  supervision  of 
funds  of  a  minor,  except  for  those  funds 
derived  from  per  capita  shares  of  tribal 
judgment  awards. 

Section  115.8(a)(2)    This 
subparagraph  revises  former  §  115.4(b) 
and  provides  for  the  supervision  of 
funds  of  a  minor  which  have  been 
derived  from  per  capita  shares  of  tribal 
judgment  awards.  The  limitation  on  the 
amount  of  funds  disbursed  and 
reference  to  withdrawals  upon  reaching 
the  age  of  majority  have  been  removed 
so  as  to  avoid  potential  conflict  with 
any  congressional  plan  associated  with 
the  judgment  award. 

Section  1 15.8(b)    This  paragraph 
revises  former  §  115.5  and  denotes 
"Aduhs,  non  compos  mentis  or  under 
other  legal  disability"  as  supervised 
account  holders.  This  paragraph 
provides  for  conditions  of  disbursement 
similar  to  those  of  minor  account 
holders. 

SecUon  115.8(c)    This  paragraph  is 
new  and  denotes  "Account  holders 
requesting  and  requiring  assistance"  as 
supervised  account  holders.  This 
paragraph  references  §  115.3(d)  which 
clarifies  the  right  of  those  account 
holders,  whos^IIM  accounts  are  not 
otherwise  restricted  under  this  part,  to 
place  conditions  of  disbursement  upon 
their  IIM  accoimts.  Under  this  new 
paragraph,  such  conditions  of 
disbursement  shall  not  take  effect  unless 
approved  by  the  Secretary. 

Section  1 15.8(d)    This  paragraph  is 
new  and  denotes  "Account  holders — 
Whereabouts  unknown"  as  supervised 
account  holders. 

Section  115.8(e)    This  paragraph 
replaces  §  115.11  and  revises  the 
language  to  read  "Deceased  account 
holders  other  than  those  of  the  Five 
CiviKzed  Tribes  and  the  Osage  Tribe"  as 
supervised  account  holders.  Part  15  of 
this  chapter  was  modified  to  add  "the 
Osage  Tribe"  and  this  paragraph  will 
revise  the  language  to  indude  the 
addition  of  the  Osage  Tribe  also.  This 
paragraph  references  25  CFR  Part  15 
which  in  tiun  references  43  CFR  Part  4, 
Subpart  D.  When  the  provisions 
governing  the  administration  of  these 
UM  accounts  were  incorporated  into  43 
CFR  part  4.  Subpart  D,  in  1971,  the 
language  appearing  in  §  115.11  was  not 
modified  accordingly.  This  paragraph 
wU  coixect  that  oversight. 

Section  1 15.8(0    This  paragraph 
denotes  "Deceased  accotmt  holders  of 
the  Five  Qvilized  Tribes"  as  supervised 
account  holders  and  revises  former 
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§  115.12.  The  substance  of  this 
regulation  has  not  been  significantly 
changed. 

Secticm  115.8(g)    This  paragraph  is 
new  and  provides  restoration  of 
unclaimed  IIM  monies  to  tribal 
ownership  or  deposit  to  the  general 
fund  of  the  U.S.  Treasury  after  six  (6) 
years. 

Section  115.8(h)    This  paragraph  is 
new  and  provides  guidance  in  handling 
proceeds  of  sale  of  capital  assets  in 
compliance  with  proposed  use  plans 
approved  by  the  Secretary  or  authorized 
representative  prior  to  sale. 

Section  115.8(i)    This  paragraphs  is 
new  and  provides  direction  in  dealing 
with  creditor  claims  against  an  account 
holder. 

Section  1 1 5.9    This  paragraph  is  new 
and  sets  forth  authoritv  for  providing 
statements  to  IIM  account  holders. 
Section  115.9(a)    This  paragraph 
formalizes  the  authority  of  the  Secretary 
to  provide  periodic  statements  of  IIM 
accounts  to  account  holders. 

Section  115.9(b)    This  paragraph 
formalizes  the  authority  of  the  Secretary 
to  provide  account  statements  to  minora 
and  adults,  non  compos  mentis  or  under 
other  legal  disability. 

Section  115.9(c)    This  paragraph 
recognizes  the  statutory  obligation  of  the 
Secretary  to  provide  explanation  of 
pajTnents  of  oil  and  gas  royalties  to 
respective  account  holders,  as  required 
bySOU.S.C.  1701. 

Section  115.10    This  section  is  new 
and  recognizes  the  reporting 
requirements  imposed  upon  the 
Secretary  by  the  Internal  Revenue  Code 
and  regulations  promulgated 
thereunder.  This  section  also  authorizes 
the  Secretary  to  meet  the  filing 
requirements  of  the  Internal  Revenue 
Service,  and  the  various  states,  for  and 
on  behalf  of  supervised  account  holders. 
Section  115.11    This  is  a  new  section 
which  incorporates,  by  cross  reference. 
25  CFR  Part  103,  §  103.33  Assignment  of 
Income,  into  this  part. 

Section  115.12    This  section  revises 
former  §  115.10  and  clarifies  and 
elaborates  upon  the  apphcation  of  the 
notice  and  hearing  requirements  of  the 
Administrative  Procedure  Act,  for  the 
purposes  of  this  part. 

Section  115.13    This  section  revises 
former  §  115.13  and  brings  the 
regulation  into  compliance  with  25 
U.S.C.  954(e). 

Section  115.14    This  section  revises 
former  §  115.14  and  updates  the 
reference  to  §  115.12. 

The  pohcy  of  the  Department  of  the 
Interior  is,  whenever,  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 


comments  regarding  the  proposed  rule 
to  the  locations  identified  in  the 
Addresses  section  of  this  preamble. 

The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  and  therefore 
will  not  be  reviewed  by  the  Office  of 
Management  and  Budget.  This  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quaUty  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  that  this  proposed 
regulation  meets  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  have  significant  takings 
implications. 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  have  significant  federahsm  effe<:ts. 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

The  primar\'  author  of  this  proposed 
Hile  is  William  F.  Benjamin.  Jr.,  Chief. 
Branch  of  Payments,  Bureau  of  Indian 
Affairs,  Division  of  Accounting 
Management,  Office  of  Management  and 
Administration.  However,  personnel 
from  other  offices  of  the  Bureau  of 
Indian  Affairs,  the  Department  of  the 
Interior,  Office  of  the  Sohcitor — Indian 
Affaire  and  tribal  representatives 
participated  in  the  developing  of  the 
regulations  both  on  matters  of  substance 
and  style. 

List  of  Subjects  in  25  CFR  Part  115 

Indians — business  and  finance; 
Administrative  practices  and 
procedures. 

For  the  reasons  set  out  in  the 
preamble,  25  CFR  part  1 15  is  proposed 
to  be  revised  to  read  as  follows. 

PART  115— INDIVIDUAL  INDIAN 
MONEY  ACCOUNTS 

Table  of  Contents 

115.1  Purpose,  scope  and  information 
collection. 

115.2  Definitions. 
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115.3  Establishing  DM  accounts. 

115.4  Closure  and  deletion  of  accounts. 

115.5  Voluntary  deposits. 

11 5.6  Investment  of  IIM  funds. 

115.7  Disbursement  policy  and  procedures. 

115.8  Supervised  IIM  accounts. 

115.9  Statement  of  QM  account. 

115.10  Tax  requirements. 

115.11  Assignment  of  income. 

115.12  Notice  and  hearing. 

1 1 5. 13  Assets  of  members  of  the  Aqua 
Caliente  Band  of  Cahuilla  Indians. 

115.14  Appeals. 

Authority:  5  U.S.C  301,  25  U.S.C.  2, 9:  25 
U.&C.  954(e);  43  U.S.C  1457. 

§  1  ts.1    Pufpose,  scope  and  Infonnation 
collection. 

(a)  These  regulations  set  forth  the 
authorities,  policy,  and  procedures 
governing  the  establishment, 
management,  control,  closure,  and 
deletion  of  Individual  Indian  Money 
(IIM)  accounts,  by  the  Secretary  of  the 
Interior.  Certain  exceptions  to  these 
rules  are  set  forth  in  25  CFR  Parts  16 
and  116  (Five  Qvilized  Tribes)  and  25 
CFR  Parts  17  and  117  (Osage). 

(b)  These  regulations  do  not  contain 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C  3501  et  seq. 

(c)  Disclosiue  of  any  account 
information  from  IIM  Ledgers  and  Cards 
and  IIM  Case  Files  systems  is  controlled 
by  the  Privacy  Act  of  1974,  as  amended, 
5  U.S.C.  522a. 

fllS^    Dennitlons. 

Account  holder  means  a  beneficiary  of 
an  IIM  account. 

Adult  means  an  account  holder  who 
has  reached  the  age  of  18. 

Agency  means  an  Indian  agency  or 
other  field  unit  of  the  Bureau  of  Indian 
Afl^airs  having  trust  or  restricted  Indian 
land  under  its  immediate  jurisdiction. 

Closure  means  placing  an  IIM  account 
in  a  status  whereby  such  account  is  no 
longer  accessible  for  accounting  activity. 

Deletion  means  elimination  of  an 
account  from  the  IIM  accounting 
system. 

Funds  means  monies  deposited  and/ 
or  held  in  an  IIM  account  whether 
derived  from  trust  and  restricted 
resoiut^s.  Federal  entities,  tribal. 
judgment  awards  or  volimtary  deposits. 

Inactive  means  there  has  been  no 
posting  into  or  out  of  an  IIM  account  for 
13  months. 

Individual  Indian  Money  lllMy 
account  means  a  U.S.  Treasury  account 
established  and  controlled  by  the 
Secretary  of  the  Interior  for  the  purpose 
of  depositing,  maintaining  and 
disbursing  funds  for  the  benefit  of  an 
individual  recognized  by  the  Secretary 
as  an  Indian  or  Alaskan  Native  to  whom 


the  United  States  owes  a  trust  and/or 
fiduciary  responsibility. 

Inteitst  means  the  earnings  derived 
from  the  investment  of  IIM  funds  during 
the  time  they  are  in  the  custody  of  the 
Secretary. 

ISSDA  means  Indian  Service  Special 
Disbursing  Agent. 

Minor  means  an  account  holder  who 
has  not  reached  the  age  of  18. 

Secntary  means  the  Secretary  of  the 
Interior  or  authorized  representative, 
and,  for  purposes  of  §  115.13,  means  the 
officer  in  charge  of  the  Palm  Springs 
Office,  Bureau  of  Indian  Affairs. 

Supervised  UM  account  means  an  IIM 
account  administered  by  the  Secretary 
for  a  minor,  an  account  holder  declared 
non  compos  mentis  or  under  other  legal 
disability,  an  account  holder  requesting 
or  requiring  assistance  with  the 
management  of  his/her  funds,  an 
account  holder  whose  whereabouts  are 
unknown,  or  a  deceased  account  holder. 

Voluntary  deposit  means  acceptance 
of  a  deposit  of  money  by  the  Secretary 
or  authorized  representative  from  an 
account  holder,  or  any  person  or  entity, 
into  an  IIM  account.  Monies  deposited 
by  a  Federal  entity  pursuant  to  25  U.S.C. 
14  or  by  a  tribe  are  authorized  deposits 
and  shall  not  be  considered  voluntary 
deposits. 

§  1 1 5.3    Establishing  IIM  accounts. 

(a)  The  Secretary  is  authorized  to 
establilh  one  IIM  account  per  account 
holder  except  as  otherwise  provided  by 
statute. 

(b)  Tlie  Secretary  shall  establish  an 
IIM  account  at  the  agency  as  indicated 
by  the  respective  account  holder's 
identification  number.  The  responsible 
agency  is  normally  the  agency  that 
serves  the  tribe  in  which  the  account 
holder  is  enrolled. 

(c)  Prior  to  the  establishment  of  an 
IIM  account,  the  account  holder's  social 
security  number  shall  be  provided  to  the 
Secretary. 

§  1 1 5.4    Closure  and  deletion  of  accounts. 

(a)  Tlie  Secretary  may  close  an  IIM 
account  under  the  following 
circumstances: 

(1)  Upon  determination  that  an 
account  is  inactive  for  one  or  more  of 
the  following  reasons: 

(i)  Readily  available  evidence 
indicates  that  no  further  trust  income  is 
forthcoming; 

(ii)  The  account  holder  does  not  own 
any  trust  assets;  or 

(iii)  The  account  has  a  balance  of  less 
than  $15  that  has  not  been  disbursed 
during  the  year  due  to  administrative 
poUcy.  In  this  case,  the  funds  shall  be 
disbursed  at  year  end  closing  regardless 
of  amount  and  the  account  closed 


provided  the  conditions  of  (i)  and/or  (ii) 
above  apply.  The  provisions  of  §  1 15.8 
(d)  and  (g)  shall  apply  for  an  accoimt 
holder  whose  whereabouts  are 
unknown. 

(2)  Upon  fulfillment  of  the  wders  of 
the  Administrative  Law  Judge,  Office  of 
Hearings  and  Appeals,  the  restoration  to 
tribal  ownership  as  provided  §  115.8(g) 
or  like  authority  as  provided  by  statute; 

(b)  After  an  IIM  account  has  been 
closed  for  a  period  of  one  year,  the 
Secretary  will  delete  the  account  from 
the  IIM  accounting  system  within  the 
following  six  month  period. 

§115.5   Voluntary  deposits. 

Voluntary  deposits  for  the  sole 
purpose  of  investment  will  not  be 
accepted  by  the  Secretary.  Voluntary 
deposits  shall  be  excepted  under  the 
following  conditions: 

(a)  Monies  received  from  Federal 
agencies  pursuant  to  25  U.S.C.  14  for  the 
benefit  of  a  minor  or  adult,  non  compos 
mentis  or  under  other  legal  disability, 
for  whom  no  legal  guardian  or  fiduciary 
has  been  appointed  may  be  deposited 
into  the  account  holder's  IIM  accoimt; 
or 

(b)  Monies  from  any  source  may  be 
deposited  into  an  account  when  the 
account  holder  has  been  determined  to 
be  in  need  of  assistance  by  the  Secretary 
in  accordance  with  the  provisions  of 

§  115.8(c),  or  to  avoid  a  substantial 
hardship  explained  in  a  recorded 
written  justification  approved  by  the 
Secretary  and  maintained  in  the  records 
of  the  account  holder. 

§  1 1 5.6    Investment  of  HM  funds. 

The  Secretary  is  authorized,  in  his/her 
discretion,  to  invest  IIM  funds  in 
accordance  with  25  U.S.C.  162a  during 
the  time  they  are  in  the  custody  of  the 
Bureau  of  Indian  Affairs. 

§115.7    Disbursement  policy  and 
procedures. 

(a)  Except  as  otherwise  provided  in 
this  part,  the  Secretary  shall 
automatically  disburse  to  the  account 
holder  funds  and  accrued  interest  funds 
held  in  an  unrestricted,  luisupervised 
IIM  account.  All  disbursements  shall  be 
made  at  times  and  places  the  Secretary 
may  designate. 

(b)  Funds  shall  not  be  disbursed  for 
the  payment  of  judgments,  levies,  and/ 
or  liens,  absent  specific  authorization  by 
statute  and/or  Title  25  of  the  Code  of 
Federal  Regulations  except  as  provided 
in  paragraph  (c)  of  this  section. 

(c)  Fimds  of  an  account  holder  may  be 
applied  by  the  Secretary  against 
delinquent  debts  to  the  United  States  or 
to  the  tribe  of  which  the  account  holder 
is  a  member,  unless  such  payments  are 
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prohibited  by  acts  of  Congress;  and 
against  money  judgments  rendered  by 
Courts  of  Indian  Offenses  or  any 
ordinances  or  codes  of  the  tribe  not 
prohibited  by  Federal  laws. 

(1)  A  temporary  restriction  shall  be 
placed  on  the  affected  IIM  account  on 
receipt  of  an  order  of  execution  of  a 
Court  of  Indian  Offenses  money 
judgment  pending  final  determination 
of  collection  action  by  the  Secretary. 

(2)  Notice  of  the  proposed  collection 
action  shall  be  provided  to  the  account 
holder  pursuant  to  §  115.12  at  the  time 
the  temporary  restriction  is  placed. 

(d)  Funds  of  an  account  holder  that 
have  been  placed  under  supervision 
pursuant  to  the  authorities  set  forth  in 
§  115.8  (a),  (b).  (c),  (d),  (e)  or  (1)  shall  be 
disbursed  in  strict  accordance  with  the 
provisions  of  the  applicable  authority. 
Although  a  restriction  may  be  placed  on 
an  adult's  IIM  account  at  the  time 
supervision  is  approved  by  the 
Secretary  imder  authority  of  8 115.8  (b), 
(c)  or  (d),  notice  must  be  provided  to  the 
account  holder  as  required  in  §  115.12. 

(e)  Posting  and/or  recording  errors 
may  be  corrected  at  the  Secretary's 
discretion,  provided  disbursement  has 
not  been  made.  If  an  erroneous 
disbursement  is  made,  corrective  action 
will  be  taken  pursuant  to  §  115.7(0. 

(f)  If  an  IIM  account(s)  is  credited 
pursuant  to  a  probate  oider  of  an 
administrative  law  judge  and  that  order 
is  subsequently  modified  to  effect  a 
different  distribution  of  the  estate,  a 
temporary  restriction  will  be  placed  on 
the  affected  IIM  account(s)  immediately 
upon  receipt  of  the  modification.  The 
restriction  shall  remain  effective  until 
the  Secretary  determines  the  final 
collection  action  to  be  taken.  The 
Secretary  shall  notify  the  affected 
account  holder(s),  pursuant  to  §  115.12, 
at  the  time  the  temporary  restriction  is 
placed. 

(g)  In  no  instance  shall  an  erroneous 
disbursement  delay  prompt  payment  to 
the  rightful  owner. 

(1)  Within  five  working  days  after 
discovery  that  an  erroneous 
disbursement  has  been  made  from  an 
IIM  account,  the  deputy  ISSDA  shall 
transmit  a  complete  report  of  the 
incident  to  the  ISSDA,  and  the  Agency 
Superintendent  shall  place  a  restriction 
on  the  IIM  account  of  the  beneficiary  of 
the  error. 

(2)  The  report  shall  indicate:  the  cause 
of  the  error;  recommended  corrective 
action;  impact  on  account  holder;  and 
when  collection  of  any  overpayment 
might  be  expected  and  its  source. 

(3)  The  ISSDA  shall,  within  ten 
working  days  of  receipt  of  the  report: 
authorize  payment  to  the  rightful  owner 
from  available  appropriated  funds 


subject  to  the  Secretary's  delegated 
authority,  pUce  a  restriction  on  the  IIM 
account  of  the  erroneous  beneficiary 
and/or  direct  any  other  remedial  action 
as  he/she  determines  required  or 
aporopriate. 

(4)  Upon  receipt  of  instruction  fi-om 
the  ISSDA,  the  Agency  Superintendent 
shall  immediately  issue  the  notice  of  the 
proposed  collection  action  to  the 
erroneous  beneficiary  in  accordance 
with  §115.12. 

S  115.8    Supervi«*d  IIM  accounts. 

(a)  Minors.  (1)  Funds  of  a  minor, 
except  as  otherwise  provided  in 
paragraph  (a)(2)  of  this  section,  shall  be 
disbursed,  in  amoimts  deemed  by  the 
Secretary  to  be  necessary  in  the  best 
interest  of  the  minor  for  the  minor's 
support,  health,  education,  and/or 
welfare.  Disbursements  shall  be  made 
upon  such  conditions  as  the  Secretary 
may  prescribe  to  parents,  legal 
guardians,  fiduciaries,  or  persons  having 
the  control  and  custody  of  the  minor,  or 
to  the  minor  directly,  under  a  written 
plan  approved  by  the  Secretary.  The 
Secretary  may  modify  an  approved  plan 
whenever  he/she  deems  modification  to 
be  in  the  best  interest  of  the  minor. 
(2)  A  minor's  per  capita  share  of  a 
tribal  judgment  award,  including 
accrued  interest,  shall  be  disbursed  in 
accordance  with  the  congressionally 
approved  distribution  plan  and  25  CFR 
§87.10. 

(b)  Adults  under  legal  disability.  The 
funds  of  an  adult  who  is  non  compos 
mentis  or  under  other  legal  disabihty 
shall  be  disbursed  in  amounts  deemed 
by  the  Secretary  to  be  in  the  best  interest 
of  tiie  adult.  Disbursements  shall  be 
made  for  the  adult's  support,  health, 
education,  and/or  welfare.  Funds  shall 
be  disbursed  upon  such  conditions  as 
the  Secretary  may  prescribe  to  legal 
guardians,  fiduciaries,  or  persons  having 
the  contix)l  and  custody  of  the  adult;  or 
to  the  adult  directly,  under  a  written 
plan  approved  by  the  Secretary.  The 
Secretary  may  modify  the  approved 
plan  whenever  he/she  deems 
modification  to  be  in  the  best  interest  of 
the  adult. 

(c)  Accounts  in  need  of  assistance. 
The  funds  of  adults  who  are  not  non 
compos  mentis  or  under  other  legal 
disability,  whom  the  Secretary  finds  to 
be  in  need  of  assistance  in  the 
management  of  their  affairs,  may  be 
disbursed  on  the  basis  of  an  approved 
written  plan  containing  terms  and 
conditions  requested  by  the  adult  or 
prescribed  by  the  Secretary. 

(1)  Disbursement  plans  are  authorized 
to  protect  the  interests  of  the  elderly, 
handicapped,  addicted,  imprisoned, 
children,  and  spouses  affected  by 


divorce  or  separation  or  those  who 
suffer  other  social  or  physical  problems 
and  impairments. 

(2)  When  this  action  is  taken  at  the 
written  request  of  the  account  holder. 
he/she  shall  authorize  the  Secretary  to 
waive  all  terms  and  conditions  in 
emergencies  where  the  account  holder 
may  become  unable  to  nulhfy  them 
because  of  illness  or  incapacity. 

(3)  The  Secretary  or  authorized 
representative  may  modify  an  approved 
plan  wherever  it  is  deemed  in  the  best 
interest  of  die  aduU.  but  shall  recoid  all 
such  changes. 

(4)  All  disbursement  plans  shall  be 
supported  by  a  social  services  summary 
and  recommendation,  approved  by  the 
Secretary,  justifying  the  determination 
of  need.  The  recommendation  will  be 
maintained  in  the  account  holder's 
social  services  case  file. 

(d)  Whereabouts  unknovm.  The  IIM 
account  of  an  account  holder  whose 
whereabouts  are  imknown  shall  be 
supervised  until  closed  pursuant  to 

§  115.4.  Agency  supervision  of  the 
account  shall  include  continuing  and 
diligent  search  for  the  account  holder 
and  shall  be  done  with  oversight  and 
assistance  from  the  Office  of  Trust 
Funds  Management. 

(e)  Deceased  other  than  Five  Civilized 
Tribes  and  the  Osage  Tribe.  The  account 
of  a  deceased  Indian  other  than  those  of 
the  Five  Civilized  Tribes  and  the  Osage 
Tribe  shall  be  supervised  under  25  CFR 
15.  Funds  from  the  account  may  be 
disbursed  for: 

(1)  Payment  of  obligations  previously 
authorized,  including  authorized 
expenses  for  last  illness; 

(2)  Authorized  funeral  expenses; 

(3)  Support  of  dependent  members  of 
the  family  of  the  decedent  in  amoimts 
deemed  necessary  to  avoid  hardship 
and  consistent  with  the  value  of  the 
estate  and  the  interests  of  probable 
heirs; 

(4)  Necessary  expenses  to  conserve 
the  estate  pending  the  completion  of 
probate  proceedings;  and 

(5)  Probate  fees  and  claims  allowed 
pursuant  to  part  15  of  this  chapter. 

(f)  Deceased— Five  Gvilized  Tribes. 
Funds  of  a  deceased  account  holder 
who  was  a  member  of  one  of  the  Five 
Civilized  Tribes  may  be  disbursed  for: 
payment  of  ad  valorem  and  personal 
property  taxes;  obUgations  approved  by 
the  Secretary  prior  to  the  death  of  the 
account  holder;  expenses  of  last  ilhiess 
and  burial;  claims  found  to  be  just  and 
reasonable  that  are  not  barred  by  the 
statute  of  hmitations;  the  cost  of 
determining  heirs  to  restricted  property 
or  funds  by  the  State  courts;  and  claims 
allowed  pursuant  to  25  CFR  16. 
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(g)  Restorations  and  deposits  to 
general  fund.  The  following  types  of 
funds  and  accrued  interest  shall  be 
restored  to  tribal  ownership  or 
deposited  to  the  general  fund  of  the 
Treasury  in  accordance  with  25  USC 
164. 165: 

(1)  Unclaimed  per  capita  shares  or 
other  distributions;  and 

(2)  Individualization,  segregation,  or 
proration  of  Indian  tribal  or  group  funds 
redeposited  to  an  individual's  IIM 
account  and  held  in  trust  by  the  United 
States  for  a  period  of  six  years  from  the 
date  of  the  administrative  directive  to 
make  the  payment. 

(h)  Sale  of  capital  assets.  Funds  of  an 
adult  that  are  derived  from  the  sale  of 
capital  assets  shall  be  expended  only  for 
those  specific  purposes  agreed  to  and 
approved  by  the  Secretary  prior  to  sale. 
Thie  proposed  use  plan  will  normally  be 
presented  in  conjimction  with  an 
application  for  sale  of  trust  property 
submitted  for  approval. 

[iyCreditor  claims.  In  accordance  with 
§  115.11,  funds  may  not  be  disbursed  to 
satisfy  creditor  claims  against  an 
accoimt  holder  for  purposes  not 
approved  in  advance  by  the  Secretary, 
except  as  provided  in  §  115.7(b). 

5 1 15.9  Statement  of  IIM  account 

(a)  Statements  of  IIM  accounts  shall 
be  provided  to  account  holders,  at  least 
quarterly.  An  accoimt  holder  may 
request  current  account  status  reports  at 
any  time  at  his/her  Agency  office. 

(b)  Statements  of  IIM  accoimts  for 
minors  and  non  compos  mentis  or 
otherwise  legally  disabled  adults,  shall 
be  furnished  to  parents,  legal  guardians, 
fiduciaries  or  persons  having  control 
and/or  custody  of  the  account  holder,  or 
to  the  account  holder  directly,  under  a 
plan  approved  by  the  Secretary. 

(c)  A  separate  explanation  shall  be 
provided  to  an  account  holder  at  the 
time  of  disbursement  of  oil  and  gas 
royalties  fit>m  the  account.  An  account 
holder  may  request  further  explanation 
and  assistance  on  oil  and  gas 
disbursements  at  any  time  at  the  Agency 
office. 

5 1 15.10  Tax  requirements. 

(a)  The  Secretary  shall  comply  with 
all  applicable  reporting  requirements  of 
the  Internal  Revenue  Service  and  the 
various  States. 

(b)  The  Secretary  is  authorized  to 
meet  all  filing  requirements  of  the 
Internal  Revenue  Service  and  the 
various  States  for  and  on  behalf  of 
supervised  account  holders. 

{115.11    Assigninent  of  income. 

(a)  Any  assignment  of  future  trust 
income  shall  require  a  contractual 


agreement  to  be  executed  between  a 
non-Ferieral/tribal  creditor  and  an 
account  holder.  The  assignment 
agreement  shall  be  made  at  the  time  a 
loan  arrangement  is  consummated.  The 
agreement  shall  be  approved  by  the 
Secretary  in  advance  of  the  receipt  of 
the  income  into  the  account. 

(b)  Future  income  obligated  under  an 
approved  agreement  shall  be  disbursed 
only  in  accordance  with  the  terms  of  the 
agreement,  subject  to  any  deductions 
specifically  autiiorized  or  directed  by 
acts  of  Congress  or  modifications 
thereot  An  approved  agreement  can  be 
withdrawn  or  modified  prior  to 
fulfillment  only  with  the  approval  of  the 
Secretary.  Assignments  of  income  shall 
be  administered  in  accordance  with  the 
provisions  of  §  103.33. 

§  115.12    Notice  and  hearing. 

(a)  If,  under  §  115.7(b),  (d)  (e)  or  (f)  or 
§  llS.afb),  (c),  or  (d),  the  disbursement 
of  funds  to  an  account  holder  is 
restricted,  or  it  is  proposed  that  these 
funds  be  used  to  pay  creditors,  the 
account  holder  must  be  notified  in 
writing  as  follows: 

(1)  Notice  must  be  given  at  the 
commencement  of  the  restrictions  or  at 
least  40  calendar  days  prior  to  the 
proposed  disbursement  of  funds  from 
the  IIM  account. 

(2)  Tlie  notice  must  state  the  reasons 
for  the  restrictions  or  proposed 
disbureement. 

(3)  The  notice  shall  inform  the 
account  holder  of  the  right  to  a  hearing 
and  that  a  written  request  for  a  hearing 
must  be  received  by  the  Secretary 
within  30  calendar  days  of  the  account 
holder's  receiving  the  notice  of  the 
proposed  action. 

(4)  The  notice  of  proposed  action 
shall  be  delivered  to  the  account  holder 
in  person,  by  Certified  Mail-Return 
Receipt  Requested,  or  if  this  is  not 
possible,  it  shall  be  published  in  a 
newspaper  of  general  circulation  likely 
to  be  accessible  to  the  account  holder. 
The  date  indicating  delivery  of  the 
notice,  which  shall  commence  the  40  or 
30  day  periods,  shall  be  confirmed  by 
one  of  the  following: 

(i)  Signed  receipt; 

(ii)  Affidavit  of  delivery;  or 

(iii)  Publication  in  a  newspaper  of 

general  circulation  if  personal  delivery 

cannot  be  made. 

(5)  The  notice  shall  include  a 
statement  of  the  rights  listed  in 
paragraph  (c)  of  this  section. 

(6)  The  notice  shall  advise  that,  if  the 
account  holder  wishes  to  have  the 
delinquent  debt  or  money  judgment 
paid  without  delay  and  without  a 
hearing,  he/she  can  sign  a  form 
furnished  with  the  notice. 


(7)  If  the  amount  of  funds  in  account 
holder's  UM  account  exceeds  the 
amount  to  be  disbursed  in  accordance 
with  the  notice,  the  excess  shall  be 
disbursed  to  the  account  holder  without 
delay. 

(b)  If  the  account  holder  fails  to 
request  a  hearing  within  30  days,  he/she 
is  deemed  to  consent  to  the  restrictions 
on  the  disbursement  of  funds  from  the 
IIM  accoimt  and  to  the  disbursement,  if 
any,  in  accordance  with  the  notice. 

(c)  The  Secretary  shall  conduct  a 
hearing,  if  requested  as  specified  above, 
to  determine  whether  to  continue  the 
restrictions  on  disbursement,  and/or 
allow  disbursements  in  accordance  with 
the  notice.  The  following  are 
requirements  for  a  fair  and  equitable 
hearing  in  accordance  with  25  USC  164, 
165: 

(1)  The  hearing  shall  be  held  within 
ten  (10)  working  days  of  the  Secretary's 
receipt  of  the  account  holder's  request 
for  a  hearing. 

(2)  The  account  holder  shall  be  given 
the  opportunity  to  be  heard  orally  and/ 
or  in  writing. 

(3)  The  account  holder  shall  be 
allowed:  to  hear  the  case  for  the 
proposed  action;  to  present  testimony, 
arguments,  and  evidence; io  present 
witnesses,  and  to  question  and  rebut 
opposing  witnesses. 

(4)  The  account  holder  may  be  heard 
on  why  the  restrictions  on 
disbursement,  and/or  disbursement  in 
accordance  with  the  notice,  should  not 
be  made.  The  account  holder  may  not 
re-litigate  the  facts  and  circumstemces 
giving  rise  to  the  restrictions  on  his/her 
IIM  account. 

(5)  The  account  holder  may  retain  an 
attorney  or  other  representative  at  his/ 
her  expense. 

(6)  The  decision  to  uphold  or  overturn 
the  proposed  action  shall  be  made  by 
the  Secretary  and  must  be  based  upon 
information  presented  or  referred  to  at 
the  hearing. 

(7)  The  Secretary  shall  make 
provisions  for  recording  the  hearing  and 
shall  preserve  the  record  for  the 
duration  of  any  applicable  appeal 
process.  Tape  recording  the  hearing  is 
sufficient. 

(8)  The  decision  of  the  Secretary  shall 
be  provided  in  writing  to  all  parties 
concerned  within  ten  working  days 
following  the  hearing. 

(d)  No  funds,  except  as  provided  in 
subsection  (b)  of  this  section,  shall  be 
paid  or  disbursed  from  an  IIM  account 
or  applied  against  a  debt,  or  a  judgment 
of  a  tribal  court  or  court  of  Indian 
offenses,  until  the  decision  has  become 
final  in  accordance  with  the  appeal 
procedures  provided  for  in  §  115.14. 
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§115.13    Assets  of  members  of  the  Agua 
Caliente  Band  of  Cahuilla  Indians. 

(a)  The  Secretary  is  authorized,  in  his/ 
her  discretion,  to  invest  funds  of 
members  of  the  Agua  Caliente  Band  of 
Cahuilla  Indians  in  accordance  with  25 
U.S.C.  954(e). 

(b)  The  provisions  of  this  section 
apply  to  money  or  other  personal 
property  held  by  the  United  States  in 
trust  for  members  of  the  Agua  Caliente 
Band  of  Cahuilla  Indians,  which,  with 
the  consent  of  its  members,  may  be 
used,  advanced,  expended, exchanged, 
deposited,  disposed  of,  invested,  and 
reinvested  by  the  officer  in  charge  of  the 
Palm  Springs  office.  Bureau  of  Indian 
Affairs,  in  accordance  with  25  U.S.C. 
954(e).  Consent  shall  not  be  required  if 
the  Secretary  determines  a  member  to  be 
incompetent  by  reason  of  minority  or 
otherwise,  or  where  the  estate  of  a 
deceased  member  remains  unprobated. 

(c)  An  adult  member  of  the  Agua 
Caliente  Band  shall  be  presumed 
competent  unless  and  until  proven 
incompetent  in  accordance  with  the 
procedures  in  this  section, 

(1)  When  the  Secretary  believes,  based 
upon  relevant  and  reliable  evident  o. 
that  an  adult  member  of  the  Agua 
Cahente  Band  is  incompetent  to 
participate  in  the  management  of  funds, 
the  Secretary  shall  rnqupst  the  Director, 
Office  of  Hearings  an.!  Appeals,  to 


appoint  an  .Administrative  Law  Judge  to 
conduct  a  hearing  for  the  purpose  of 
determining  the  competency  of  the 
member. 

(2)  At  the  same  time  the  hearing 
request  is  made  to  the  Office  of  Hearings 
and  Appeals,  the  Secretary  shall  provide 
notice  to  the  member  that  a  hearing  is 
being  requested.  The  notice  shall  be  in 
writing  and  shall  be  served  on  the 
member,  personally  or  bv  certified  mail. 
The  Secretary-  shall  assist  the  member  in 
preparing  for  the  hearing,  and  shall 
assist  him/her  to  retain  an  attorney,  at 
the  member's  expense,  if  he/she-  wishes 
to  be  represented  by  counsel. 

(3)  The  Administrative  Law  Judge 
shall  conduct  a  hearing  in  the  State  of 
Cahfornia  within  sixty  days  of  the  date 
of  notice,  unless  the  member  rcfjuests 
and/or  consents  to  a  reasonable 
alternative  place  and/or  date.  Thi' 
hearing  shall  be  conducted  in 
accordance  with  the  requirements  of  the 
Administrative  Procediire  Act.  .5  U..S.C. 
554.  The  burden  of  proving 
incompetency  of  the  member  s,h„ll  ho  on 
the  Secretary. 

(4)  Within  30  days  after  the  ht  .inrig, 
the  Administrative  Law  Iiidge  sliall 
submit  a  recommended  decision  as  to 
the  member's  incompetency  and  shall 
transmit  it.  together  u  ith  the  record  of 
the  proceedings,  inciiuiing  the  hi',;.ring 


transcript,  to  the  Board  of  Indian 
Appeals.  Within  90  days  of  receipt  of 
the  recommended  decision  and  m  i).--!). 
the  Board  of  Indian  Appeals  shall 
render  a  decision  on  the  members 
competence  based  upon  federal  hv.. 
which  shall  be  final  for  the  Departmr;,! 
of  the  Interior. 

(5)  Following  a  final  Dcpartmenl;,) 
determination  that  a  member  is 
incompetent,  the  member's  consent 
shall  not  be  a  condition  to  the 
Secretary's  use.  advance,  expenditu.f. 
exchange,  deposit,  disposal,  investment, 
or  reinvestment  of  the  members  fiicds. 

(d)  Investments  made  by  the  Secret;ir> 
shall  be  limited  to  tho.se  investmeiTs  of 
principal  and  interest  that  are 
guaranteed  bv  the  United  States  ..■, 
provided  in  25  U.S.C.  162a. 

(e)  The  in\estment  of  funds  in  a 
deceased  member's  estate  account  -;::!] 
be  limited  to  periods  of  one  \par  or  ]i-s. 

§115.14    Appeals. 

Appeals  frr-m  an  action  taken  h\  ;-) 
official  of  thp  Bureau  of  Indian  Aff.i's 
may  be  taken  pursuant  to  25  CFR  I\,.'t 
2.  subject  to  t.he  terms  of  s-  US  12  v. ',.-.r,. 
applicable 
Add  E.  Dei-r, 

.4.s-...s.'.:n/ .S/,  ;,  •  .r^—!nuy:::  Mhi.-s 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  766 
RIN  1901-AA52 

Uranium  Enrictiment  Decontamination 
and  Decommissioning  Fund; 
Procedures  for  Special  Assessment  of 
Domestic  Utmties 

AGENCY:  Office  of  Environmental 
Management,  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
procedures  find  methods  that  the 
Department  of  Energy  (EKDE  or  the 
Department),  Office  of  Environmental 
Management,  will  use  to  invoice  and 
collect  a  Special  Assessment  horn 
demestic  utihties.  The  assessments  will 
be  deposited  into  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  (Fund). 
established  under  Chapter  28  of  the; 
Atomic  Energy  Act  of  1954  (Act),  as 
amended  by  Title  XI  of  the  Energy 
Policy  Act  of  1992  (EPACT).  The  Fund 
will  be  used  to  pay  for  the  costs  of 
decontanvination  and  decommissioning 
(DftD)  and  remedial  action  activities  at 
IX)E's  uranium  enrichment  facilities. 
and  for  reimbursement  of  certain  costs 
of  D&D,  reclamation,  and  other  remedial 
actions  incurred  by  Ucensees  at  active 
uranium  or  thorium  processing  sites,  as 
specified  in  Title  X  of  the  EPACT. 
EFFECnVE  DATE:  September  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Bradley,  U.S.  Department  of  Energ>', 
Uranium  Enrichment  Decontamination 
ajadPecom missioning  Fund  Manager. 
Mail  Stop  EM-42,  1000  Independence 
Ave..  SW.  Washington.  DC,  20585.  (301) 
g(»-7&46;  or  Edward  Le  Due.  U.S. 
Department  of  Energy:,  Office  of  Ceneral 
Coun,scl,  Mail  Stop  GC-51. 1000 
Inctependeflce  Ave.,  SW.,  Wasbington. 
DC:.  20585,  (202)  58B-6947. 

SUPPLEMENTARY  INFORMATION: 

I  Background 

H.  Ttxe  Interim  Final  Rule  and  the  Pro|>ose<l 

Rule 
W.  Respons»>  to  Public:  Cxjmnifiit 

A.  I>*miled  Listing  of  .'Vctivitifs  tn  be  Piiid 
from  the  Fund 

B.  Dufinition  of  r.oinmtTci.Tl  Elwtricity 
G«neration 

C  Trwahnent  of  SVVUs  in  Lotisi-d  Matfiriul 
in  Calculating  the  Special  .Assessment 

l>.  Calculation  of  Future  Assessments 

E.  Treatment  of  DOE  Produced  SWUs  Rf- 
Enlering  the  U.S.  Domestic  Market  in 
Calculation  of  the  Special  A.ssessment 

¥.  Treatment  of  Fabrication  losses  in 
Calculation  of  the  Special  Assessmerit 

G.  Treatment  of  SWUs  Sold  to  Domestic 
Utilities  That  Shut  Down  Their  Nuclear 
Power  Plants  Prior  to  Enactment  of  the 
EPACT 


H.  Treatment  of  SWUs  Sold  to  Another 

Domestic  Utility  at  a  Different  Tails 

Assay-in  Calculation  of  the  Special 

Assessment 
I.  TroatiQent  of  SVVUs  Traded  or  Loaned  in 

Calcubtion  of  the  Special  AssAsemeat 
|.  Invoicing  of  the  Special  Assessment  in 

Proportion  to  U.S.  Congressional 

Appropriations  to  the  Fund 
K.  Payment  Schedule  for  Future 

Asses«raents 
L.  Fixed  Annual  Date  for  Invoicing 
M.  Payment  of  the  Special  Assassmant  for 

Utilities  Transferring  All  of  Their  SWUs 

to  Another  Domestic  Utility 
N.  Submittal  of  Special  Assessment 

Payment  after  Approval  from  Public 

Utility  Commissions 

0.  Establishment  of  a  D&D  Trust  Fund 
Managed  by  the  Domestic  Utilities 

P.  Payment  of  Interest  on  Credits  to  future 

Spe<:itl  Assessments 
Q.  Method  of  Payment 
R.  Reconciliation  Adjusmients  aiid 

Appeals 
S.  Prepayment  of  Special  As.sessments 
T.  Miscellaneous  Comments 
U.  Re%iaw  Under  Executive  Order  12fl66 
V.  Review  Under  the  Paperwork  Reduction 

Act 

IV.  Section-By-S«!ction  Analysis 
A.  Subpert  A — General 

1.  §§  766.1  and  706.2     Purpose  and' 
Applicability 

2.  §766.3     Definitions 

U.  Subpart' & — Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund;  Procedures  for  Special  Assessment 
of  Domestic  Utilities 

1.  §766.101     Data  Utilization 

2.  §  766J02    Calculation  Methodology 

3.  STSeJOJ    Special  Assessment  Invoices 

4.  §766.104    Reconciliation  Adju.stments 
and  /^peals 

5.  §766J.05.    Payment  Procedures 

6.  §  766.106    Late  Payment  Foes 

7.  §  766a07    Pa-payrncnt  of  Special 
Assessments. 

V.  Review  Under  Exe<  utive  Order  12866 

VI.  Revievf  Under  the  Regulatory  Flexibility 

Act 

VII.  Review  Under  the  Paperwork  Reduction 
Act 

VIII.  Review  Under  the  National 
Environmental  Policy  Act 

IX.  Review  Under  Executive  Ortier  12612 

X.  Review  Under  E.vecutive  Order  12778 

I.  Background 

Section.s  1801.  1802  aiu;  1803  were 
added  to  the  Act  by  Title  XI  of  die 
EPACT  (Pub.  L.  102^86).  Section  1801 
establishes  the  Fund  in  the  Treasury  of 
the  United  States  (42  U.S.C.  §2297gj. 
Amounts  on  deposit  in  the  Fund  are 
availablrt  to  the  Secretary  of  Energy, 
subject  to  appropriations,  for  D&D  and 
reniodial  action  activities  at  DOE's 
uranium  enrichment  facilities  and  for 
reimbursement  of  urfmium  and  thorium 
licensJHJS  for  certain  costs  of  D&D, 
reclamation,  and  other  remedial  actions 
incurred  by  licensees  at  active  uranium 
or  thiirJum  processing  sites,  as  specified 


in  Title  X  of  the  EPACT  (42  U.S.C. 
§  2296a  et  seq.].  The  Act  provides  that 
amoimts  in  the  Fund  be  invested  by  the 
Secretary  of  the  Treasury  in  obligations 
of  the  United  States.  The  Act  also 
requires  the  Secretary  of  the  Treasury, 
after  consultation  with  the  Secretary  of 
Energy,  to  report  to  Congress  annually 
on  the  financial  condition  and 
operations  of  the  Fund. 

Section  1802  of  the  Act  provides  that 
the  Fund  shall  consist  of  annual 
deposits  of  S480  million  per  fiscal  year, 
to  be  annually  adjusted  for  infiation 
using  the  Department  of  Labor's 
Consumer  Price  Index  for  all-urban 
consumers  (CPI-U)(42  U.S.C.  §f297g- 
1(a)).  Deposits  to  the  Fund  are  required 
to  include  a  Special  Assessment  on 
domestic  utilities  not  to  exceed  $150 
million  per  fiscal  year  (adjusted  for 
inflation  using  the  CPI-U).  Section  1802 
also  authorizes  appropriations  to  be 
deposited  into  the  Fund  in  the  amount 
necessary  to  ensure  that  the  total  annual 
amount  of  $480  million  (adjusted  for 
inflation  using  the  CPI-U)  is  deposited 
(42  U.S.C.  §  2297g-l(b)).  The  amount 
collected  from  each  domestic  utility  for 
the  Special  Assessment  shall  be  in  the 
same  ratio  to  the  total  amount  to  be 
deposited  in  the  Fund,  for  each  fiscal 
year,  as  the  total  amount  of  separative 
work  units  (SWUs)  the  utiUty  has 
purchased  from  DOE  for  the  purpose  of 
commercial  electricity  generation,  prior 
to  the  date  of  enactment  of  the  EPACT 
(October  24.  1992),  bears  to  the  total 
amount  of  SWUs  purchased  from  DOE 
for  all  purposes,  including  units 
purchased  or  produced  for  defense 
purposes,  prior  to  October  24,  1992  (42 
U.S.C.  §  2297g-l(c)). 

CxjUection  of  the  Special  Assessment 
is  authorized  as  of  the  date  of  enactment 
of  the  EPACT  (October  24, 1992),  and 
shall  continue  for  a  period  of  the  earlier 
of  15  years  or  until  $2.25  billion 
(adjusted  for  inflation  using  the  CPI-U) 
has  been  collected  (42  U.S.C.  §  2297g- 
iTe)).  A  Special  Assessment  levied  on 
domestic  utilities  is  deemed  by  the  Act 
to  be  a  necessary  and  reasonable  current 
cost  of  fuel,  fully  recoverable  in  a 
utility's  rates  in  the  same  manner  as 
other  fuel  costs  (42  U.S.C.  §  2297  g- 

1(g)). 

Section  1803  provides  that  tlie 
National  Academy  of  Sciences  shall 
conduct  a  study  and  provide 
recommendations  for  reducing  the  costs 
associated  with  D&D  of  the 
Department's  uranium  enrichment 
facilities,  and  report  its  finding  to 
Congress  within  3  years  after  the  date  of 
the  enactment  of  EPACT  (42  U.S.C. 
§  2297g-2(a)).  This  section  specifies  that 
the  costs  of  D&D  activities  are  to  be  paid 
from  the  Fund  tmtil  such  time  as  the 
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Secretary  of  Ebei^  certifies,  and  the 
Congress  concurs,  that  the  activities  are 
complete  (42  U.S.C.  §  2297g-2(b)).  This 
section  also  specifies  that  the  annual 
costs  of  remedial  action  at  DOE's 
uranium  enrichment  facilities  shall  be 
paid  from  the  Fund  to  the  extent  the 
amount  available  in  the  Fimd  is 
sufficient  (42  U.S.C.  §  2297g-2(c)). 

II.  The  Interim  Final  Rule  and  the 
Proposed  Rule 

On  August  2. 1993.  DOE  published  an 
interim  final  rule  (58  FR  41160)  and  a 
proposed  rule  (58  FR  41164)  which  set 
forth  the  procedures  for  calculation  and 
collection  of  the  Special  Assessment 
from  domestic  utilities  for  deposit  info 
the  Fund. 

The  interim  final  rule  became 
effective  on  September  1,  1993.  This 
rule  revises  part  766  by  including 
amendments  from  the  proposed  rule 
and  adding  a  new  section  on 
prepayments. 

The  interim  final  rule  set  forth  those 
procedures,  which  the  EPACT  does  not 
leave  to  DOE  discretion,  for  calculation 
of  the  Special  Assessment  from 
domestic  utilities  for  deposit  into  the 
Fund.  DOE  issued  the  rule  as  an  interim 
final  rule  to  allow  for  public  comment 
while  facilitating  timely  administrative 
action  to  comply  with  the  obligation  to 
collect  the  Fiscal  Year  1993  Special 
Assessment  from  utilities  by  no  later 
than  September  30,  1993.  The  proposed 
rule  expanded  the  interim  final  rule  by 
adding  new  sections  that  address 
substantive  matters  left  by  the  EPACT  to 
DOE  discretion,  such  as  the  required 
method  of  payment,  late  payment  fees, 
and  administrative  appeals. 

On  August  30,  1993,  a  public  hearing 
was  conducted  by  DOE  on  the  proposed 
rule.  No  attendees  asked  to  make  oral 
presentations.  A  transcript  of  this 
hearing  is  available  in  the  Freedom  of 
Information  Pubhc  Reading  Room,  1000 
Independence  Avenue,  Washington,  DC 
20885. 

During  the  public  comment  period, 
written  comments  on  the  interim  final 
rule  were  received  from  a  total  of  nine 
organi2ations  representing  domestic 
utilities,  electric  power  industry  groups, 
and  Congress.  Written  comments  were 
received  on  the  proposed  rule  from 
seven  organizations  writh  the  same 
affiliations. 

DOE  has  considered  and  evaluated 
the  comments  received  during  the 
public  comment  period.  In  addition, 
DOE  has  addressed  comments  from  two 
utilities  it  received  outside  the  public 
comment  period.  The  following 
discussion  describes  the  comments 
received,  provides  DOE's  respon.se  to 


the  comments,  and  describes  any 
changes  incorporated  into  the  rule. 

ni.  Response  to  Public  Comment 

A.  Detailed  Listing  of  Activities  To  Be 
Paid  From  the  Fund 

Several  commenters  requested  that 
DOE  provide  a  detailed  listing  of  the 
activities  at  the  gaseous  diffusion  plants 
that  are  to  be  paid  from  the  Fund. 
Activities  that  are  to  be  paid  from  the 
Fund  are  those  that  are  authorized  by 
the  EPACT  and  sixbsequently  approved 
hy  Congress  in  appropriation  bills.  A 
listing  of  these  activities  and  other 
pertinent  information  is  annually 
released  to  the  public  by  the  DOE  in  the 
Office  of  Environmental  Management's 
annual  budget  documentation.  Because 
this  information  is  prepared  and 
modified  annually,  and  is  made 
available  to  the  public,  the  final  rule 
does  not  include  a  detailed  listing  of  all 
activities  that  are  to  be  paid  from  the 
Fund.  However,  the  following  are 
examples  of  the  types  of  activities  at  the 
gaseous  diffusion  plants  that  DOE 
believes  would  appropriately  be  paid  for 
from  the  Fund:  demolition  of  buildings. 
Resource  Conservation  and  Recovery 
Act  closures  and  sur\'ei}lance  and 
maintenance  activities. 

B.  Definition  of  Commercial  Electricity 
Generation 

Several  commenters  requested  that 
DOE  provide  a  definition  of 
"commercial  electricity  generation." 
This  term  was  not  defined  in  the 
EPACT.  Given  that  the  amount  collected 
from  a  utility  is  based  upon  its 
purchases  of  SWUs  for  the  purpose  of 
commercial  electricity  generation,  DOE 
has  added  a  definition  to  the  final  rule. 

Commercial  electricity  generation 
means  the  production  of  electricity  for 
sale  to  consumers.  Power  produced 
under  the  power  demonstration  program 
operated  by  the  Atomic  Energy 
Commission  (AEC)  falls  within  the 
definition  of  commercial  electricity 
generation.  However,  SWU  deliveries  to 
reactors  wholly  owned  by  the  AEC 
under  the  power  demonstration 
program,  even  though  they  fall  within 
the  definition  of  commercial  electricity 
generation,  are  considered  deliveries  of 
SWUs  to  the  government  and  not  to 
domestic  utilities,  since  domestic 
utilities  did  not  purchase  these  SWUs 
from  DOE  or  its  predecessor  agency  the 
AEC.  Therefore,  they  will  not  be 
included  in  the  calculation  for  domestic 
utilities,  but  will  be  included  in  the 
calculation  for  total  SWUs  produced. 


C.  Tnatxnent  of  SWUs  in  Leased 
Material  in  Calculating  the  Special 
Assessment 

One  commenter  requested 
clarification  concerning  the  treatment  of 
SWUs  in  leased  material  in  the 
calculation  of  the  Special  Assessment. 
The  commenter  suggested  that  the  use 
of  leased  SWU  material  in  calculating 
the  Special  Assessnjent  would  overstate 
its  Special  Assessment  and  would  be 
inappropriate  because  unused  portions 
of  leased  material  were  returned  to  the 
Government. 

Leased  material  is  appropriately 
included  as  part  of  the  Special 
Assessment  to  the  extent  that  the 
material  was  for  the  purpose  of 
commercial  electricity  generation. 
UUhties  paid  "use  and  bumup  charges" 
for  the  portion  of  leased  material  that 
they  consumed.  These  charges  were 
based  on  the  number  of  SWUs 
consumed.  Therefore,  leased  material  is 
being  treated  as  purchased  material  and 
is  subject  to  the  Special  Assessment.  A 
utility's  Special  Assessment  will  be 
adjusted  for  those  portions  of  SWUs  in 
leased  material  that  it  did  not  consume 
and  that  were  returned  to  the 
Government.  In  addition.  DOE  has 
added  a  definition  of  "use  and  burnup 
charges"  to  the  final  rule. 

Domestic  utilities  converted  lease 
contracts  to  "in-situ"  ownership 
contracts  when  the  Atomic  Energy  .''ict 
was  amended  to  allow  private 
ownership  of  special  nuclear  materials. 
The  original  Special  Assessment 
invoices  included  SWUs  delivered 
under  lease  contracts  and  under  "in- 
situ"  contracts.  Several  commenters 
noted  that  the  SWUs  in  these 
assessments  were  double  counted  as  a 
result  of  SWUs  being  counted  as  lease 
deliveries  and  in-situ  deliveries.  DOE 
agrees  with  these  comments.  The  Fiscal 
Year  1994  Special  Assessment  invoices 
will  be  adjusted  to  correct  for  this 
double  counting. 

D.  Calculation  of  Future  Assessments 

Several  commenters  observed  that  the 
EPACT  states  that  the  Special 
Assessment  should  be  "annually 
adjusted  for  inflation"  and  that  the  final 
rule  should  reflect  this  requirement  and 
indicate  when  the  inflation  adjustments 
will  commence.  The  final  rule  specifies 
that  the  annual  Special  Assessment 
shall  be  adjusted  for  inflation  each  fiscal 
year  following  the  first  Special 
Assessment  using  the  most  recently 
published  monthly  Consumer  Price 
Index  for  all  urban  consumers  (CPl-U) 
published  by  the  Department  of  Labor 
and  the  CPl-U  for  October.  1992.  (See 
section  766.102(d)).  DOE  believes  th.it 
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this  provision,  which  establishes  an 
adjustment  for  inflation  on  each  annual 
assessment  followiptg  the  first  Special 
Assessment,  appropriately  implements 
the  inflation  adjustment  requirement  of 
EPACT.  DOE  waived  the  inflation 
adjustmrait  to  the  first  Special 
Assessment  because  domestic  utilities 
had  no  control  over  the  date  of  the 
issuance  of  the  interim  final  rule,  which 
establi^ed  the  date  of  the  first  Special 
Assessment 

E.  Treatment  of  DOE  Produced  SWUs 
Re-Entering  the  U.S.  Domestic  Market  in 
Calculation  of  the  Special  Assessment 

One  commenter  requested 
clarification  as  to  how  DOE  plans  to 
treat  any  DOE  produced  SWUs  that 
were  sold  to  foreign  utilities  and  that  re- 
enter the  domestic  market.  This 
commenter  questioned  how  this  would 
affect  the  reconciliation  of  SWU  records 
for  recalciilating  the  Special 
Assessment. 

During  the  reconciliation  process, 
DOE  will  identify  these  SWUs  fit)m 
information  provided  by  utilities  and 
from  other  sources  to  which  DOE  has 
access,  such  as  the  Nuclear  Materials 
Management  and  Safeguards  System 
(NMMSS),  a  joint  DOE-Nuclear 
Regulatory  Commission  (NRC)  database. 
DOE-produced  SWUs  that  were  sold  to 
foreign  utilities  and  later  re-entered  the 
domestic  commercial  market  would 
have  the  effect  of  increasing  the  number 
of  DOE-produced  SWUs  purchased  by 
domestic  utilities  for  the  purpose  of 
commercial  electricity  generation  in 
relation  to  the  total  number  of  DOE- 
produced  SWUs  purchased  from  DOE 
for  all  purposes,  as  stated  in  the  EPACT. 
The  Special  Assessment  invoices  will 
contain  information  on  the  total  number 
of  DOE-produced  SWUs  piuchased  by 
domestic  utilities,  including  those 
purchased  from  foreign  utilities.  When 
the  reconciliation  process  is  complete, 
DOE  will  provide  utilities  with  a 
summary  of  all  adjustments  made 
during  the  process. 

F.  Treatment  of  Fabrication  Losses  in 
Calculation  of  the  Special  Assessment 

Several  commenters  requested 
clarification  as  to  how  DOE  will  treat 
fabrication  losses  in  calculating  the 
Special  Assessment.  The  commenters 
stated  that  fuel  fabrication  losses  were 
not  used  in  commercial  electricity 
generation  and  therefore  should  not  be 
included  in  the  calculation  of  the 
Special  Assessments. 

In  determining  a  utility's  Special 
Assessment,  the  EPACT  does  not 
require  a  SWU  to  have  actually  been 
used  in  commercial  electricity 
generation,  but  only  to  have  been 


purchased  for  that  purpose.  Therefore. 
DOE  will  not  adjust  Special 
Assessments  to  exclude  fabrication 
losses. 

G.  Treatment  of  SWUs  Sold  to  Domestic 
Utilitias  That  Shut  Down  Their  Nuclear 
Power  Plants  Prior  to  Enactment  of  the 
EPACT 

Several  commenters  questioned  the 
applicability  of  the  Special  Assessment 
to  reactors  that  have  ceased  operations 
or  are  scheduled  for  shut  down  during 
the  15-year  assessment  period.  The 
commenters  asserted  that  the  intent  of 
EPACT  is  to  levy  Special  Assessments 
only  upon  operating  domestic  utilities. 
Relying  on  EP ACT'S  statement  that  a 
utility  may  recover  the  cost  of  its 
Special  Assessment  as  a  "current  cost  of 
fuel  *  •  •  recoverable  *  *  *  in  the 
same  manner  as  the  utility's  other  fuel 
cost."  42  U.S.C.  §2297g-l(g),  one 
commenter  argued  that  Congress 
intended  to  exempt  non-operating 
facilitias.  This  language,  according  to 
the  commenter,  suggests  a 
Congressional  intent  to  subject  a  utility 
to  the  Special  Assessment  only  if  it  has 
at  least  one  operating  facility,  by  which 
it  incuis  "other  fuel  cost." 

DOE  believes  that  the  EPACT  is 
unambiguous  in  regard  to  the  statutory 
applicability  of  the  Special  Assessment 
to  domestic  utilities.  The  statutory 
provision  governing  application  of  the 
Special  Assessment  is  42  U.S.C. 
§  2297j-l(c).  This  section  states  that: 
"The  Secretary  shall  collect  a  special 
assessment  from  domestic  utilities,"  and 
that  the  amount  collected  from  each 
utility  shall  be  proportional  to  the  "total 
amount  of  separative  work  units  such 
utility  has  purchased  from  the 
Department  of  Energy  for  the  purpose  of 
commercial  electricity  generation, 
before  October  24, 1992."  If  prior  to 
October  24, 1992,  a  utility  purchased 
SWUs  from  DOE  for  the  purpose  of 
commercial  electricity  generation, 
EP  ACT'S  plain  terms  subject  such  a 
utility  to  the  Special  Assessment. 
EPACT  provides  no  exceptions  for 
utilities  that  satisfy  this  condition  of 
appUcability. 

One  commenter  points  to  a  separate 
provision  on  rate  recoverability  as  the 
basis  for  implying  an  exemption  from 
the  Special  Assessment.  DOE  does  not 
believe  that  the  provision  in  EPACT 
authorizing  a  utility's  rate  recovery  of  its 
Special  Assessments,  42  U.S.C.  §  2297g- 
1(g),  was  intended  by  Congress  to  be  a 
limitation  on  the  statutory  applicability 
of  the  Special  Assessments.  The  terms 
of  this  provision,  entitled  "Treatment  of 
Assessment,"  do  not  purport  to  create 
an  exemption  or  to  address  the  scope  of 
applicability  of  the  Special  Assessment. 


The  terms  and  separate  placement  of  the 
rate  recovery  provision  reflect  its 
separate  piupose,  namely,  to  allow 
utilities  to  pass  through  the  costs  of  . 
their  Special  Assessments. 

We  note  that  the  statutory  structure 
contemplates  that  current  ratepayers 
will  bear  costs  related  to  fuels  that 
benefitted  ratepayers  years  earlier. 
Congress  apparently  recognized  this  as 
a  potential  ratemaking  issue,  and  thus 
directed  that  the  present  ratepayers  of 
the  utilities  that  benefitted  from  the  fuel 
use  would  pay  the  Special  Assessments. 

Accordingly,  because  the  EPACT 
contains  no  exemption  from  the  Special 
Assessment  for  non-operating  reactors. 
DOE  has  not  exempted  non-operating 
reactors  in  this  final  rule. 

H.  Treatment  of  SWUs  Sold  to  Another 
Domestic  Utility  at  a  Different  Tails 
Assay  in  Calculation  of  the  Special 
Assessment 

One  commenter  requested  that  DOE 
address  how  it  would  treat  enrichment 
services  that  were  purchased  fit)m  IX)E 
and  subsequently  sold  to  another  utility 
at  a  different  transaction  tails  assay  that 
resulted  in  a  net  difference  in  SWUs. 

If  a  utility  purchased  DOE-produced 
SWUs  from  another  utility,  the 
purchasing  utility's  assessment  will  be 
based  on  the  SWUs  specified  in 
contracts  or  other  probative  documents 
generated  at  the  time  of  the  secondary 
market  purchase.  The  selling  utility's 
assessment  will  be  reduced  by  an 
amount  that  vtrill  be  determined  by  the 
SWUs  sold  to  the  purchasing  utility.  For 
instance,  in  the  event  that  the  SWUs 
purchased  in  the  secondary  market 
transactions  were  less  than  the  SWUs 
originally  purchased  from  EKDE.  the 
selling  utility  will  be  assessed  for  the 
difference.  If  a  transaction  resulted  in  a 
net  increase  in  SWUs,  the  purchasing 
utility  will  be  assessed  only  for  the 
amount  of  SWUs  originally  purchased 
from  DOE;  the  selling  utility's 
assessment  will  be  reduced  by  the  same 
amount.  In  general,  where  a  secondary 
market  sale  resulted  in  a  net  difference 
in  SWUs,  there  will  be  no  increase  or 
decrease,  for  Special  Assessment 
purposes,  in  the  total  nimiber  of  SWUs 
purchased  from  DOE.  The  Department 
bases  this  principle  on  its  interpretation 
of  EPACT.  which  requires  Special 
Assessments  to  be  determined  on  the 
basis  of  the  total  SWUs  purchased  fitim 
DOE  by  domestic  utiUties  for  the 
purpose  of  commercial  electricity 
generation.  To  implement  this 
requirement.  DOE  believes  that 
secondary  market  transactions  cannot  be 
allowed  to  effect  a  net  increase  or 
decrease,  for  Special  Assessment 
purposes,  in  the  total  number  of  SWUs 
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that  wen  putduMd  fron  DOB  kr  all 
purposes.  Hw  foDowta^  example* 
illustrate  this  principle: 

1.  Utility  A  purchases  100  SWUs  from 
DOE.  UliUty  A's  assessment  would  be 
based  upon  100  SWUs. 

2.  Utility  A  purchases  100  SWUs  from 
DOE.  UtiKty  A  sells  this  material  to 
Utility  B  in  a  transacti<m  based  on  the 
same  calculated  mmiber  ot  SWUs. 
Utility  B's  assesmnent  would  be  based 
upon  100  SWUs.  Utility  A's 
assessment  would  be  based  upon  0 
SWUs. 

3.  Utility  A  purdiases  100  SWUs  from 
DOE.  In  a  snbseqfuent  sale.  UtiUty  A 
chants  the  cakaikted  SWUs  and 
sells  the  100  SWUs  to  Utility  B  in  a 
transactioD  for  only  80  SWlte.  Utitity 
B's  assessment  is  based  opon  80 
SWUs.  Utility  A's  assessment  is  based 
upon  the  remaining  20  SWUs 
unaccounted  for  in  the  secondary 
market  transacticm. 

4.  Utility  A  purchases  100  SWUs  from 
DOE.  In  a  subsequent  sale,  Utility  A 
changes  the  caloilated  SWUs  and 
sells  the  100  SWUs  to  Utility  B  in  a 
transaction  for  120  SWUs.  Utility  B's 
assessment  is  based  upon  100  SWUs, 
and  Utility  A's  assessment  is  based 
upon  0  SWUs. 

Requests  for  assessment  adjustments 
reflecting  secondary  market  SWU 
transactions  may  be  made  pursuant  to 
the  requirements  of  section  766.104. 
The  liri>ility  for  payment  odf  the  Special 
Assessment  rests  with  the  utility  that 
originally  purchased  the  SWUs  from 
DOE.  until  such  time  that  DOE  makes  a 
written  determination  granting  or 
denying  a  requested  adjustment 
pursuant  to  section  766.104(c).  Such  a 
determination  must  be  based  upon 
reliable  and  adequately  probative 
infonnaticHi  documenting  the  sale  of  the 
SWUs  in  questirai.  DOE  will  use  this 
informatkMi  to  reconcile  its  records  of 
SWU  purchases  with  both  sellers  and 
purchasers. 

/.  Treatment  of  SWUs  Traded  or  Loaned 
in  Calculation  of  the  Special 
Assessnwnt 

One  commenter  requested  that 
definitions  for  the  tenns  "purchased" 
and  "sold"  be  incorporated  into  the 
final  rule,  and  that  these  terms  be 
clearly  defined  to  include  enriched 
uranium  trades  and  loans  as  purchases 
and  sales. 

DOE  has  not  included  a  definition  of 
purchased  and  sold  in  the  final  rule 
because  EPACT  sufficiently  describes 
these  terms.  The  EPACT  specifies  that  a 
utiUty  is  considered  to  have  purchased 
a  separative  work  unit  from  DCS  if  sudi 
separative  woik  unit  was  produced  by 


DOE,  but  parchased  from  anodier 
source;  and  a  utility  tibtU  not  be 
considered  to  have  parchased  a 
separative  wnt  unit  fron  DOE  if  sudi 
separative  work  unit  was  porehased  by 

the  utility,  bot  sold  to  aaotho- source. 

Ob  a  case  by  case  basis,  uranium 
enrichment  trades  and  loans  of  SWUs 
will  be  conaiderad  far  treatment  as 
purchases  for  ninniimmt  porpaaes 
when  probative  and  reliable 
documentation  is  provided  under  the 
reconcihation  provisions  set  forth  at 
section  766.104,  and  DOE  determines 
that  a  particular  trade  or  loan 
transaction  constitutes  a  purchase 
pursuant  to  the  requirements  erf  the 
EPACT. 

/.  Invoicing  of  the  Special  Assessment  in 
Proportion  to  U.S.  Congressioital 
Appropriations  to  the  Fund 

The  EPACT  specifies  that  the  annual 
Special  Assessment  of  domestic  utilities 
"shall  not  exceed"  $150  million  of  the 
total  $480  million  in  annual  deposits  to 
the  Fimd.  One  commenter  stated  that 
the  ratio  (.4545)  of  the  mavimniT^ 
amount  of  ^)ecial  Assessments  ($150 
million]  to  the  total  amount  of 
government  deposits  i($3.30  million) 
represents  the  maximum  percentage  of 
total  deposits  the  utilities  can  be 
assessed  in  a  given  fiscal  year.  This 
percentage  should  be  applied  against 
the  Federal  Government  contributions 
to  the  Fund  to  determine  the  ceiling  for 
each  annual  Special  Assessment  of 
domestic  utilities.  For  example,  if  the 
Federal  Government  contributes  $100 
million  in  a  given  fiscal  year,  the  utility 
contribution  should  be  $45.45  million 
($100  million  x  .4545).  The  commenter 
contended  that  use  of  this  capping 
method  would  make  the  domestic 
utility  contributions  to  the  Fund 
proportional  to  those  made  by  the 
Federal  Government  and  would 
eliminate  the  possibility  of  utility  over- 
subscrmtion  to  the  Fund. 

EPACT  authorizes  the  Department  to 
collect  a  Special  Assessment  from 
domestic  utilities  up  to  $150  million  per 
fiscal  year  virithout  any  requirement  for 
proportionality  between  the  Federal 
Government  and  utility  contributions 
that  are  actually  made  to  the  Fund. 
Therefore,  DOE  will  not  impose  an 
annually  adjusted  ceiling  on  the  Fund 
or  a  requirement  for  actual 
proportionality  between  the  two  Fund 
sources. 

K.  Payment  Schedule  for  Future 
Assessments 

Several  commenters  expressed 
concern  over  the  condoised  payment 
schedule  fot  payment  of  the  Spedal 
Assessment  in  Fiscal  Years  1993, 1994, 


and  1995.  These  commeutets  contended 
that  this  payment  schedule  presents  an 
imfair  binden  on  domestic  utilities,  and 
may  make  it  difficult  far  utilities  to 
obtain  full  rate  recovery  of  Ae  Special 
Assessment. 

DOE  accommodated  this  coiimrn  in 
die  propoeed  rule  in  stating  tiiat  "Fiscal 
Year  1994  invoicing  will  be  postponed 
two  quarters  to  accmnmodate  the 
reconciliation  erf  records."  "This  delay 
also  allows  for  more  time  between  the 
Fiscal  Year  1993  and  Fiscal  Year  1994 
Special  Aaeessments.  In  addition,  the 
EPACT  affords  utilities  frill  rate 
recovery  protection  without  regard  to 
Uie  timing  of  payments  (42  U.S.C. 
§2297g-l(g)). 

L  Fixed  Annual  Date  for  Invoicing 

Several  commenters  expressed  the 
need  for  a  fixed  date  for  invoicing  of  the 
Special  Assessment  to  allow  domestic 
utilities  to  plan  for  payment  of  the 
Special  Assessment.  DOE  has  modified 
the  final  rule  to  atxommodate  this 
concern.  The  final  rule  provides  for 
annual  invoicing  of  the  Special 
Assessment  on  or  about  October  1  of 
each  fiscal  year  with  payment  due  30 
calendar  days  from  the  date  of  invoice, 
beginning  with  the  Fiscal  Year  1995 
Special  Assessment. 

M.  Payment  of  the  Special  Assessment 
for  Utilities  Transferring  All  of  Their 
SWUs  to  Another  Domestic  Utility 

One  commenter  recommended  an 
exemption  frtxa  payment  of  the  Spedal 
Assessment  for  utilities  that  transferred, 
or  plan  to  transfer,  their  entire  portfolio 
of  SWUs  to  other  domestic  utilities. 

EPACT  requires  the  Special 
Assessment  to  be  calculated  on  the  basis 
of  SWUs  purchased  from  DOE  prior  to 
the  date  of  enactment  of  the  legislation. 
Thfirefore.  dcwnestic  utilities  ^all  be 
liable  for  the  Special  Assesanent  based 
up(j!-.  SWUs  purchased  prior  to  the  date 
of  er.actment  without  regard  to  potential 
or  actual  transfers  of  SWU  portfolios, 
except  that  transfers  that  were  a  result 
of  .sales  made  prior  to  the  date  of 
enactment  will  be  treated  as 
adjustments  to  a  utility's  assessment 
during  reconciliation,  in  accordance 
with  the  requirements  set  forth  in 
section  766.104.  See  Section  R. 

N.  Submittal  of  Special  Assessment 
Payment  After  Approval  From  Public 
Utility  Commissions 

One  commenter  requested  that 
utilities  be  allowed  to  submit  their 
payments  of  the  Spedal  Assessment 
after  regulatory  approval  is  obtained 
bom  their  pubfic  utility  commission  for 
rate  recovery  of  these  costs.  There  is  no 
basis  for  such  a  contingency  in  the 
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EPACT.  The  EPACT  requires  DOE  to 
assess  and  collect  an  annual  Special 
Assessment  and  provides  for  separate 
utility  rate  recovery  of  the  assessments 
as  a  current  cost  of  fuel.  Making 
payment  contingent  upon  a  public 
utility  commission's  approval  of  Special 
Assessment  costs  could  lead  to  undue 
delay  in  the  collection  of  the  Special 
Assessments  and  lost  interest  income 
for  the  Department.  This  delay  could 
also  cause  DOE  to  risk  violating  EPACT 
.  by  collecting  more  in  a  given  fiscal  year 
than  the  $150  million  that  is  authorized, 
since  DOE  would  lose  control  over  the 
timing  of  collections.  Therefore.  EXDE 
will  not  permit  a  delay  in  payment 
pending  public  utility  commission  cost 
recovery  authorization. 

O.  Establishment  of  a  D&D  Trust  Fund 
Managed  by  the  Domestic  Utilities 

Several  commenters  requested  that 
the  annual  Special  Assessments,  once 
collected,  be  placed  into  a  Trust  Fund 
to  be  managed  by  the  domestic  utilities. 
These  commenters  stated  that  such  an 
arrangement  would  demonstrate 
prudence  to  rate  regidators,  and  enable 
utilities  to  provide  greater  cost-control 
assurance  to  their  customers. 

The  EPACT  requires  that  the  Fimd  be 
established  in  the  Treasury  of  the 
United  States,  and  that  amounts 
contained  in  the  Fimd  be  invested  by 
the  Secretary  of  the  Treasury  in 
obligations  of  the  United  States.  (42 
U.S.C.  §2297g).  Since  the  EPACT  does 
not  leave  management  of  the  Fund  to 
DOE  discretion,  the  Department  cannot 
establish  a  utility  managed  trust  fund. 

P.  Payment  of  Interest  on  Credits  to 
Future  Special  Assessments 

Several  commenters  expressed 
concern  about  the  inability  of  domestic 
utilities  to  recover  interest  on  any 
credits  to  future  Special  Assessments  as 
a  result  of  changes  to  utility  Special 
Assessments  from  the  reconciliation 
process.  In  the  absence  of  specific 
authority,  DOE  cannot  pay  interest.  The 
EPACT  provides  no  auUiority  for  the 
payment  of  interest  on  credits  or 
refunds  made  to  utilities.  However,  DOE 
expects  the  majority  of  credits  to  Special 
Assessments  to  be  completed  in  Fiscal 
Year  1994  as  a  result  of  the 
reconciliation  process. 

Q.  Method  of  Payment 

One  commenter  requested  that  DOE 
modify  the  final  rule,  which  requires 
payment  to  be  made  by  wire  transfer,  to 
allow  domestic  utilities  to  make 
payment  of  the  Special  Assessment  by 
other  electronic  hmds  transfer  methods. 

The  final  rule  continues  to  specify 
wire  transfer  as  the  method  of  payment 


because  this  is  the  only  electronic 
method  accepted  by  the  Department  of 
Treasury.  This  method  is  consistent 
with  payment  methods  already  in  use 
and  famiUar  to  domestic  utilities.  DOE 
is  currently  investigating  the  use  of  the 
Automated  Clearing  House  method  of 
payment  with  the  Department  of 
Treasury.  Should  this  collection 
procedure  become  available,  DOE  may 
propose  modification  to  this  rule  to 
reflect  the  change. 

R.  Reconciliation  Adjustments  and 
Appeals 

Several  commenters  remarked  that 
thirty  days  from  the  date  of  a  Special 
Assessment  invoice  was  insufficient 
time  to  file  a  notice  requesting  an 
invoice  adjustment.  One  of  the 
commenters  recommended  that  DOE 
clarify  the  phrase  in  section  766.104(a) 
"*  *  *  filing  of  the  notice  is  complete 
only  upon  receipt  by  DOE."  The 
commenter  was  concerned  that  this 
language  could  be  construed  to  mean 
that  filing  of  a  notice  is  only  complete 
when  DOE  deems  the  documentation 
supplied  with  such  notice  to  be 
acceptable.  DOE  believes  that  thirty 
days  is  sufficient  time  to  file  a  notice 
requesting  adjustment.  The  final  rule 
clarifies  that  domestic  utilities  are 
considered  to  have  met  the  30-day  filing 
deadline  upon  receipt  by  DOE  of  the 
notice  requesting  an  adjustment,  and 
not  contingent  upon  acceptance  of 
supporting  documentation  by  DOE.  If 
more  time  is  needed  to  gather  probative 
information,  DOE  will  consider  utility 
requests  for  additional  time,  up  to  90 
days,  to  gather  the  necessary 
information  based  on  a  showing  of  need. 

One  commenter  requested  that  DOE 
provide  guidelines  for  verification  of 
transactions  involving  non-utilities  and 
foreign  utilities,  and  for  the 
recalculation  of  utility  assessments  and 
the  notification  of  changes  in 
assessments.  DOE  does  not  believe  that 
guidelines  would  be  helpful  for  these 
purposes  because  the  use  of  reliable  and 
probative  documentation,  provided  by 
selling  and  purchasing  utilities  and 
other  sources,  would  be  adequate  and 
would  provide  flexibility  in 
accomplishing  the  purpose  of  the 
.  reconciliation  process. 

One  domestic  utility  requested  that 
DOE  amend  the  Section-by-Section 
Analysis  in  the  interim  final  rule  to 
clarify  that  DOE  is  gvving  equal  weight 
to  the  seller's  and  purchaser's 
documentation  submitted  in  the 
reconciliation  process.  DOE  has 
amended  section  766.104  and  the 
Sectioo-by-Section  Analysis  to  reflect 
this  request. 


DOE  has  also  amended  the  final  rule 
to  allow  the  Department  to  acquire 
probative  documentation  that  may  not 
reside  with  the  Department  or  with  a 
domestic  utiUty,  if  the  Department 
beUeves  that  such  information  would  be 
useful  for  reconciliation  of  SWU 
records.  During  the  reconciliation 
process,  DOE  will  provide  to  the 
affected  utilities  the  substance  of  any 
data  obtained  fitun  other  sources,  but 
may  withhold  the  source  of  the 
information  consistent  with  applicable 
confidentiality  requirements. 

One  commenter  was  concerned  that 
DOE  had  not  provided  for  refunds  of 
over-payments  of  Special  Assessments. 
The  final  rule  provides  for  refunds  of 
Special  Assessment  payments  in  cases 
where  it  is  determined  that  an  over- 
payment has  been  made,  with  the 
exception  of  FY  1993  invoices.  For  FY 
1993,  IX)E  has  already  issued  credits  or 
refunds  as  appropriate. 

S.  Prepayment  of  Special  Assessments 

Subsequent  to  the  comment  period, 
one  domestic  utility  requested  to  prepay, 
future  year  Special  Assessments.  For 
convenience  and  expediency,  DOE 
agrees  to  accommodate  this  request  and 
has  added  to  the  final  rule  a  new  section 
766.107  permitting  prepayments. 
However,  DOE  will  apply  only  the  pro- 
rata share  of  any  prepayment  to  a  given 
fiscal  year  to  ensure  that  the  total 
Special  Assessment  for  any  fiscal  year 
does  not  exceed  $150  million  (adjusted 
for  inflation). 

T.  Miscellaneous  Comments 

One  commenter  requested  that  section 
766.1  be  revised  to  read  as  follows:  "The 
provisions  of  this  part  establish  policies 
applicable  to  administration  of  the  Fund 
established  by  sections  1801,  1802,  and 
1803  of  the  Act  as  amended."  DOE  has 
revised  the  final  rule  to  reflect  this 
request. 

Another  commenter  requested  that  a 
definition  for  the  term  "deUvery"  be 
included  in  the  final  rule,  asserting  that 
unused  SWU  credits  held  by  a  utility 
should  not  be  considered  deliveries  for 
purposes  of  determining  the  utiUty's 
SWU  purchases.  DOE  does  not  believe 
a  definition  of  deUvery  is  necessary 
because  it  is  relying  upon  the  Toll 
Enrichment  Services  System  (TESS),  - 
which  is  defined  in  the  final  rule.  The 
TESS  does  not  define  the  term  delivery 
but  includes  data  on  SWU  deliveries  to 
domestic  utiUties.  DOE  intends  to  use 
TESS  data  in  determining  SWU 
deliveries  for  purposes  of  determining 
SWU  purchases  from  DOE.  As 
appropriate,  DOE  will  modify  the 
application  of  TESS  data  for  any 
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discrepancies  or  further  transactions 
raised  during  the  reconcihation  process. 

One  commenter  requested  DOE  to 
insert  the  word  "commercial" 
immediately  before  "electricity 
generation"  in  the  definition  of 
Domestic  Utility.  This  comment  is 
consistent  with  the  EPACT.  and  DOE 
has  revised  the  final  rule  to  incorporate 
the  change. 

Two  commenters  requested  that  the 
number  of  significant  digits  used  in 
calculating  the  Special  Assessment  be 
specified  in  the  final  rule.  The  final  rule 
has  been  modified  to  specify  that  five 
significant  digits  will  be  used  in  the 
calculation  of  the  Special  Assessment. 

In  addition  to  the  changes  made  in 
response  to  comments,  DOE  has  also 
made  a  number  of  clarifying  editorial 
changes  in  the  final  rule. 

U.  Review  Under  Executive  Order  12866 

Several  commenters  addressed  DOE's 
decision  not  to  consider  the  final  rule  as 
a  major  rule  under  Executive  Order 
12291  (recently  replaced  by  Executive 
Order  12866).  The  commenters  believe 
that  the  annual  Special  Assessment  of 
$150  million  appears  to  satisfy  the 
criteria  for  a  major  rule,  or  in  the  case 
of  Executive  Order  12866  a  significant 
regulatory  action,  having  an  effect  of 
over  $100  million  on  the  economy. 
While  the  assessments  to  be  paid  by 
members  of  the  electric  utihty  industry 
will  exceed  $100  million  annually,  and 
may  even  be  considered  a  major  cost  to 
the  industry,  these  costs  are  not  the 
result  of  any  exercise  of  DOE's 
discretion  in  this  final  rule,  but  rather 
are  specifically  imposed  by  EPACT. 
After  consultation  with  the  Office  of 
Management  and  Budget,  DOE  has 
determined  the  final  rule  is  not  a 
significant  regulatory  action. 

V.  Review  Under  the  Paperwork 
Reduction  Act 

Many  commenters  stated  that  the  final 
rule  imposes  an  additional  paperwork 
burden  on  the  public,  and  that  hundreds 
of  hours  have  already  been  spent  in 
additional  paperwork  in  response  to  this 
rule.  In  consultation  with  the  Office  of 
Management  and  Budget  (OMB),  DOE 
has  determined,  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  §3501  et  seq.), 
that  the  final  rule  imposes  relatively 
minimal  additional  paperwork  burden 
on  the  public.  Therefore,  DOE  will  not 
amend  the  rule's  information  collection 
requirements. 

IV.  Section  1^  Section  Analysis 

A.  Subpart  A — Genera] 

1.  Sections  766.1  and  766.2    Purpose 
and  Applicabihty 


Section  766.1  specifies  that  the 
purpose  of  this  rule  is  to  establish 
procedures  for  the  Special  Assessment 
of  domestic  utihties  for  the  Fund 
piu^uant  to  sections  1801,  1802  and 
1803  of  the  Act.  Section  766.2  describes 
the  applicability  of  the  rule,  stating  that 
it  applies  to  all  domestic  utihties  in  the 
United  States  that  purchased  SVVUs 
from  the  Department  between  1945  and 
October  23,  1992. 

2.  Section  766.3    Definitions 

Section  766.3  sets  forth  pertinent 
definitions  applicable  to  Part  766.  DOE 
has  added  definitions  for  "commercial 
electricity  generation"  and  "use  and 
bumup  charges." 

B.  Subpart  B — Procedures  for  the 
Special  Assessment  for  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund 

1.  Section  766.101     Data  Utilization 

Section  766.101  identifies  the  records 
upon  which  the  determination  of  the 
SWUs  purchased  for  domestic,  foreign, 
and  defense  purposes  shall  be  based.  An 
audit  was  completed  on  records  in 
OOE's  possession  on  July  19, 1993,  by 
an  independent  accounting  firm  prior  to 
initial  billing.  These  records  reflect  all 
SWUs  produced  and  delivered  by  DOE 
(or  DOE's  predecessur  agencies)  from 
1945  to  October  23, 1992.  These  records 
reflect  initial  production  and  delivery  of 
SWUs,  and  do  not  reflect  subsequent 
transactions  involving  DOE  SWUs  by 
domestic  utilities.  Accordingly.  DOE 
may  also  use  privately  held,  reliable, 
and  probative  records  of  SWU 
transactions.  Access  to  DOE  records  is 
subject  to  generally  applicable  laws  and 
regulations  governing  classified  and 
sensitive  miclassified  information  and 
materials.  Requests  for  confidential 
treatment  of  business  records  submitted 
to  DOE  are  subject  to  10  CFR  Part  1004. 

2.  Section  766.102    Calculation 
Methodology 

Section  766.102  describes  the  method 
for  calculating  Special  Assessments.  It  is 
based  on  the  formula  described  in  the 
text  of  the  Act.  The  rule  has  been 
modified  so  that  all  calculations  will  be 
carried  to  five  significant  digits. 

3.  Section  766.103     Special  Assessment 
Invoices 

Section  766.103  addresses  the  billing 
of  the  Special  Assessments.  DOE  issued 
Fiscal  Year  1993  invoices  in  September 
1993.  along  with  a  summary  of 
supporting  information  as  described  in 
paragraph  (b)  of  section  766.103.  Under 
paragraph  (c),  EXDE  will  issue  similar 
invoices  in  future  fiscal  years  and 


update  supporting  information  as 
appropriate. 

4.  Section  766.104    Reconciliation. 
Adjustments,  and  Appeals 

Section  766.104  outlines  procedures 
that  must  be  followed  by  domestic 
utihties  when  seeking  adjustments  of 
invoices.  DOE  anticipates  that  this 
procedure  will  be  used  most  often  with 
respect  to  the  Fiscal  Year  1993  Special 
Assessment  as  domestic  utilities  presenl 
records  of  secondary  market  SWU 
transactions  for  reconciliation  of  the 
allocation  of  SWUs.  Following 
reconciliation  of  records,  DOE  will 
provide,  in  appropriate  cases,  refunds  or 
additional  assessments.  Determinations 
under  section  766.104  will  serve  as 
precedents,  and  may  be  the  basis  for 
summary  determinations  for  repetitious 
claims  filed  in  the  vears  following  Fiscal 
Year  1993. 

During  the  administrative 
reconciliation  process,  each  domestic 
utility  will  have  the  opportunity  to 
question  the  allocation  of  SWUs  that 
was  the  basis  of  the  Special  Assessment, 
and  DOE  will  have  the  opportunity  to 
adjust  the  allocation  of  SWUs  based  on 
probative  information  it  obtains  from 
other  sources.  In  most  instances, 
documentary  evidence  of  SWU 
transactions,  in  the  natu.^e  of  resales  or 
purchases  of  DOE  SWUs  from  other 
sources,  is  in  the  possession  of  domestic 
utilities  or  other  parties  involved  in  the 
secondan,'  market.  Domestic  utilities 
will  be  responsible  for  raising  the  issup 
of  resales  and  purchases  and  should  be 
prepared  to  respond  to  any  questions 
regarding  their  records  of  resales  and 
purchases;  however,  DOE  may  rely  on 
information  from  other  sources,  if  it  is 
reliable  and  adequately  probative  of  the 
transactions  documented,  to  validate  the 
content  of  utifity  records.  DOE  shall 
attempt  to  verify  all  claims  with 
corroborating  documentation  provided 
by  both  the  seller  and  purchaser.  In 
order  to  obtain  corroborating  evidence. 
DOE  may  rely  on  its  subpoena  authorilv 
pursuant  to  section  161(c)  of  the  Act. 
DOE  may  also  seek  relevant  data  from 
the  Nuclear  Regulatory  Commission's 
NMMSS.  DOE  may  give  greater  weight 
to  documents  that  were  prepared 
contemporaneously  with  the  purchase 
or  sale  of  SWUs,  although  other 
documentation  will  be  considered.  As 
appropriate.  DOE  will  modify  its 
application  of  TESS  data  for' 
discrepancies  and  additional 
transactions  raised  during  the 
reconciliation  process. 

IXDE  considered  the  possibilityol 
delaying  the  requirement  to  make 
payments  until  reconciliation  of  recoiri.s 
is  complete,  but  rejected  such  a 
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procedure  because  the  time  required  to 
reconcile  records  would  have  unduly 
delayed  the  program.  This  would  have 
frustrated  Congress's  intention  to 
establish  the  Fund  expeditiously,  and 
caitaed  domestic  utilities  to  encoimter 
delay&in  obtaining  appropriate  rate 
relief. 

Section  76&104  also  provides  an 
adminiitxative  appeal  procedure  itx 
dooestic  utilities  to  challenge  an 
adverse  d«twtniruiti<m  by  DOE  on  a 
Special  AMescment  Appeals  may  be 
filed  with  the  Office  of  Hearings  and 
Appeals  (OHA). «  quasi-iudicial  body 
that  reports  to  the  Secretary  of  Energy. 
Tlie  OHA  is  lespoosible  for  conducting 
many  of  tlie  infocnial  adjudicative 
proceedings  of  DOE  invohring 
sepaiatian  at  hmctioos.  DOE  chose 
OHA  to  coodoct  the  appeals  process 
because  of  its  expertise  in  developing 
administrative  records  regarding 
economic  issties.  In  connection  with 
these  duties,  OHA  holds  hearings, 
receives  evid«iGe,  develops  a  record, 
and  issues  a  final  detmninetion,  which 
is  subject  to  review  in  federal  courts. 
The  procedures  of  OHA  applicable  to 
this  lule  are  set  forth  in  10  CFR  Part 
205,  Stdipart  H.  DOE  has  revised  the 
rule  to  clarify  that  it  will  rely  upon 
decisions  from  the  OHA  and  any  ruling 
from  courts  with  appropriate 
jurisdiflion  in  revising  records  of  SWU 
transactions. 

5.  Section  766.105    Paymrait 
Praoaduies 

Section  766.105  provides  that  DOE 
shall  specify  the  procedures  that  shall 
be  followed  by  domestic  utilities  in 
pa]nnflat  of  tbeir  epportioBed  share  of 
the  Special  Assessment.  Wire  transfer  is 
identified  as  the  method  of  payment. 

6.  Section  766.106  Xate  Payment  Fees 

Section  786.106  addresses  procedures 
for  assessment  of  late  payment  fees  in 
case  of  a  Isto  payment  by  a  domestic 
utility  of  its  special  assessment. 

7.  Section  766.107    Prepayment  of 
Special  Assessments 

Section  766.107  has  been  added  to  the 
rule  to  allow  prepayment  of  future  year 
Special  Assenoents. 

V.  Review  Under  Executive  Order 
12866 

DOE  has  reviewed  this  final  rule  and. 
after  consultation  with  the  Office  of 
Information  and  Regulatory  AfEairs 
within  the  OMB,  determined  that  the 
final  rule  is  not  a  "significant  regulatory 
action"  under  Executive  Older  12866. 
"Regulatory  Planning  and  Review,"  (56 
PR  51735.  October  4. 1993). 
Accordingly,  today's  action  tvas  not 


subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

Under  one  criterion  of  the  Executive 
Order,  •  regulatory  action  is  deemed 
significant  if  it  is  expected  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  It  was  determined  that 
this  criterion  did  not  apply  to  today's 
action  lor  the  following  reasons.  While 
the  money  to  be  paid  by  members  of  the 
electric  utility  industry  under  the 
Special  Assestmi^nt  will  exceed  $100 
million  annually,  these  costs  are  not  the 
result  of  any  exercise  of  DOE's 
discretion  in  the  rule.  Rather,  these 
costs  axe  specifically  imposed  by  the 
EPACT  and  reflect  for  domestic  utilities 
their  statutory  pro  rata  share  of  costs 
related  to  the  remediation  and  D&D  of 
DOE's  eranium  enrichment  facilides. 

VI.  Review  Under  the  Regulatory 
Flexibility  Act 

In  accordance  with  section  605  (b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C 
§  601  et  seq.,  DOE  finds  that  sections 
603  and  604  of  that  Act  do  not  apply  to 
this  rule  because  it  will  not  have  a 
signifioant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  finding  is  based  on  a  determination 
that  the  domestic  utilities  who  will  be 
assessed  are  not  small  entities. 

VII.  Review  Under  the  Paperwork 
Reducfion  Act 

The  infonnation  collection 
requirenooits  in  this  rule  have  been 
approved  by  the  OMB  under  the 
Paperwork  Reductim  Act  and  have 
been  assigned  OMB  control  number 
1910-1400. 

Vni.  Review  Under  tiie  National 
Environmental  Policy  Act 

This  rule  establishes  procedures  for 
the  Special  Assessment  of  domestic 
utilities  for  amounts  that  are  to  be 
deposited  in  the  Fund.  The  Fund  will  be 
used  to  pay  for  the  cost  of  D&D  and 
remedial  action  activities  at  DOE's 
uranium  enrichment  facihties,  and  for 
the  reimbursement  of  certain  costs  of 
D&D.  reclamation,  and  other  remedial 
actions  incuned  by  licensees  at  active 
uranium  or  thorium  processing  sites,  as 
specified  in  Title  X  of  the  EPACT. 
Implementation  of  this  rule  will  not 
affoct  the  legally  required  cleanup  of  the 
sites  Of  result  in  any  other 
envin«mental  impacts.  The  Department 
has  therefore  determined  that  this  rule 
is  covered  under  the 'Categorical 
Exclusion  foimd  at  paragraph  A.6  of 
Appendix  A  to  Subpart  D.  10  CFR  Part 
1021.  which  applies  to  the 
establtdiinent  of  procedural 
rulemakings.  Accordingly,  neither  an 


environmental  assessment  nor  an 
envinmmental  impact  statement  is 

required. 

IX.  Review  Under  Executive  Order 
12612 

This  final  rule  does  not  have  a 
substantial  direct  effiect  on  the  states, 
the  relationship  between  the  states  and 
the  Federal  Government,  or  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  No  Federalism  assessment 
under  Executive  Order  12612  is 
required. 

X.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  reqxiirements,  set 
forth  in  sections  2  (a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  die  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  afiected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
clearly  specifies  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect, 
describes  any  administrative 
proceedings  to  be  avail^le  priw  to 
judicial  review  and  any  provisions  for 
the  eidiaustion  of  such  administrative 
proceedings:  and  defines  key  terms. 
CK3E  certifies  that  today's  final  rule 
meets  the  requirements  of  sections  2  (a) 
and  (b)  of  Executive  Order  12778. 

List  of  Subjects  in  10  CFR  Part  766 

Confidential  Business  Information. 
Electric  Power  Rates,  Electric  Utilities. 
Nuclear  Materials.  Radioactive 
Materials,  Rsclamatim,  Reporting  & 
Recordkeeping  RequirementSr  Uraniiun. 
Waste  Treatment  &  DiqiosaL 

Issued  io  Washingtoa.  D.C  on  this  Mfa  day 
of  August.  1904 
Thoieas  P.  GranUy, 

Assistant  Secretary  for  Envbonmenttd 
Management 

For  the  reasons  set  forth  in  the 
Preamble.  Part  766  of  Title  10  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  set  forth  below: 
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PART  766-URANIUM  ENRICHMENT 
DECONTAMINATION  AND 
DECOMMSSIONINQ  FUND; 
PROCEDURES  FOR  SPECIAL 
ASSESSMENT  OF  DOMESTIC 
UTILITIES 

Subpart  A— General 

Sec. 

766.1  Purpose 

766.2  Applicability 

766.3  Definitions 

Subpart  B-Procedures  for  Special 
Assessment 

766.100  Scope 

768.101  Data  utilization 

766.102  Calculation  methodology 

766.103  Special  Assessment  invoices 

766.104  Reconciliation,  adjustments  and 
appeals 

766.105  Payment  procedures 

766.106  Late  payment  fees 

766.107  Prepayment  of  future  special 
assessments 

Authority:  42  U.S.C.  §§2201,  2297g, 
2297g-l,  2297g-2,  7254. 

Subpart  A— Oenerai 

§766.1    Purpose. 

The  provisions  of  this  part  establish 
procedures  for  the  Special  Assessment 
of  domestic  utilities  for  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  pursuant  to 
sections  1801, 1802  and  1803  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C  §  2011  erseg.). 

§766.2    Applicability. 

This  part  applies  to  all  domestic 
utilities  in  the  United  States  that 
_  purchased  separative  work  units  from 
the  DOE  between  1945  and  October  23, 
1992. 

§766.3    Definitions. 

For  the  purposes  of  this  part,  the 
following  terms  shall  be  defined  as 
follows: 

CPI-U  means  the  Consumer  Price 
Index  for  all-urban  consumers 
published  by  the  Department  of  Labor. 

Commercial  electricity  generation 
means  the  production  of  electricity  for 
sale  to  consumers. 

DOE  means  the  United  States 
Department  of  Energy  and  its 
predecessor  agencies. 


Domestic  utility  meams  any  utility  in 
the  United  States  that  has  purchased 
SWUs  produced  by  DOE  for  the  purpose 
of  commercial  electrical  generation 
during  the  period  beginning  in  1945  to 
October  23, 1992. 

Fund  means  an  account  in  the  U.S. 
Treasury  referred  to  as  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund,  established  by 
section  1801  of  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Oak  Ridge  Operations  Office  means 
the  Oak  Ridge  Operations  Office  of  the 
Department  of  Energy  in  Oak  Ridge, 
Tennessee. 

Special  Assessment  means  the  Special 
Assessment  levied  on  domestic  utilities 
for  payments  into  the  Fimd. 

Sli^U  means  a  separative  work  unit, 
the  common  measme  by  which  uranium 
enrichment  services  are  sold. 

TESS  means  the  Toll  Enrichment 
Services  System,  which  is  the  database 
that  tracks  uranimn  enrichment  services 
transactions  of  the  DOE  Oak  Ridge 
Operations  Office  for  the  purpose  of 
plaiming,  toll  transaction  processing, 
customer  invoicing  and  historical 
tracking  of  SWU  deliveries. 

Use  and  bumup  charges  mean  lease 
charges  for  the  consumption  of  SWUs 
and  natural  uranium. 

Subpart  B— Procedures  for  Special 
Assessment 

§766.100    Scope. 

This  subpart  sets  forth  the  procedures 
for  the  Special  Assessment  of  domestic 
utilities  for  funds  to  be  deposited  in  the 
Fund. 

§766.101    Data  utilization. 

DOE  shall  use  the  records  from  the 
Toll  Enrichment  Services  System 
(TCSS)  and  other  records  maintained  by 
the  Oak  Ridge  Operations  Office  in 
order  to  determine  the  total  SWUs 
purchased  from  DOE  for  all  purposes. 
DOE  shall  use  records  from  TESS, 
relevant  records  of  domestic  utilities, 
and  such  other  information  as  DOE 
deems  to  be  reliable  and  probative  in 
determining  the  nimiber  of  SWUs  that 
were  purchased  by  each  domestic  utility 
prior  to  October  24. 1992.  A  domestic 


utility  shall  be  considered  to  have 
purchased  a  SWU  from  DOE  if  the  SWU 
was  produced  by  DOE  but  purchased  by 
the  domestic  utility  &x)m  another 
source.  DOE  shall  consider  a  purchase 
to  have  occurred  upon  the  delivery  of  a 
SWU  to  the  domestic  utiUty  purchasing 
the  SWU.  A  domestic  utility  shall  not  be 
considered  to  have  purchased  a  SWU 
fit)m  DOE  if  the  SWU  was  purchased  by 
the  domestic  utility  but  subsequently 
sold  to  another  source. 

§766.102    Calculation  methodology. 

(a)  Calculation  of  Domestic  Utilities' 
Annual  Assessment  Ratio  to  the  Fund. 
Domestic  utilities  shall  be  assessed 
annually  for  their  share  of  the  Fund. 
The  amount  of  the  assessment  shall  be 
determined  by  the  ratio  of  SWUs 
produced  by  DOE  and  purchased  by 
domestic  utilities  prior  to  October  24. 
1992,  to  the  total  number  of  SWUs 
produced  by  DOE  for  all  purposes 
(including  SWUs  produced  for  defense 
purposes).  All  calculations  will  be 
carried  out  to  the  fifth  significant  digit. 
This  ratio  is  expressed  by  the  following 
hypKJthetical  example: 


SWUs 
pur- 
chased 
by  all  do- 
mestic 
utilities 

Total 
SWUs  pro- 
duced—all 
purposes 

Special 
assess- 
ment 
ratio 

12345 

+           45678 

=        27026 

(b)  Calculation  of  the  Baseline  Total 
Annual  Special  Assessment  for 
Domestic  Utilities.  The  Annual  Special 
Assessment  ratio  calculated  in 
paragraph  (a)  of  this  section  sballbe 
multiplied  by  $480  million,  yielding  the 
total  amount  of  the  Baseline  Total 
Annual  Special  Assessment  as  of 
October  1992.  In  the  event  that  this 
amount  is  in  excess  of  $150  million,  the 
Baseline  Total  Annual  Special 
Assessment  shall  be  capped  at  $150 
million.  All  calculations  will  be  carried 
out  to  the  fifth  significant  digit.  The 
Baseline  Total  Annual  Special 
Assessment  is  determined  as  shown  in 
the  following  hypothetical  example: 


Total  fund 


Annual  assessment  ratio 


Baseline  total  annual  special  assessment 


5480.000,000 


0.27026 


Si  29.724 .800 


(c)  Calculation  of  Baseline  Total 
Annual  Special  Assessment  per  Utility. 
The  ratio  of  the  total  number  of  SWUs 
purchased  by  an  individual  domestic 
utility  for  commercial  electricity 
generation,  to  the  total  number  of  SWUs 


purchased  by  all  domestic  utilities  for 
commercial  electricity  generation, 
multiplied  by  the  Baseline  Total  Annual 
Special  Assessment  calculated  in 
paragraph  (b)  of  this  section,  determines 
an  individual  utility's  share  of  the 


Baseline  Total  Annual  Special 
Assessment.  All  calculations  will  be 
carried  out  to  the  fifth  significant  digit. 
A  hypothetical  example  of  such  a 
calculation  follows: 


N 


41W«       F«*nl 

B^^fft— • 

/  Vol. 

59. 

No. 

156  /  Monday, 

August 

15,  1994  /  Rules  and 

Regulations 

^ftwr 
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Basetine  total  annual  speoM 
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3U0         ♦ 

12345 

- 

j02430          « 

$129,724,800 

$3.15a312.64 

(d)  Calculatioo  of  Inflation 
AdjustmeaL  The  Baseliae  Total  Annual 
Special  Assessment  billed  to  domestic 
iiHljHay  «faaU  be  adjusted  iat  inflation 
using  the  most  recently  published 

Utility  special  Assessment 

$3,152,312.64  > 

|766.m    Special  AssMsment invoices. 

(a)  DOE  shall  issue  annually  a  Special 
Assessment  invoice  to  each  domestic 
utility.  This  invoice  will  specify 
itemized  quantities  of  enrichment 
services  by  reactor.  In  each  Special 
Assessment  invoice,  DOE  shall  require 
payment,  on  or  before  30  days  fiom  the 
date  of  eadi  invoice,  of  that  utility's 
prorated  share  of  the  Baseline  Total 
Annual  Special  Assessment,  as  adjusted 
for  inflation  using  the  most  recently 
published  monthly  CPI-U  data. 

(b)  DOE  shall  enclose  with  the  Fiscal 
Year  1993  Special  Assessment  invoice  a 
sealed,  business  confidential,  summary 
SWU  transaction  st^ement  including: 

(1)  TESS  inframation  which 
documents,  by  reactor,  the  basis  of  the 
utility's  assessment; 

(2)  A  list  of  domestic  utilities  subject 
to  the  Special  Assessment; 

(3)  The  total  number  of  SWUs 
purchased  from  IX3E  by  all  domestic 
utilities  for  all  purposes  prior  to  October 
24  1992. 

(4)  The  total  nun^ber  of  SWUs 
purchased  from  DOE  for  all.  purposes 
prior  to  October  24. 1992,  including 
SWUs  purchased  or  produced  for 
defense  purposes:  and 

(5)  Such  other  information  as  may  be 
appropriate. 

(c)  With  regard  to  any  fiscal  year  after 
Fiscal  Year  1993,  DOE  shall  enclose  a 
summary  SWU  transaction  statement 
with  Special  Assessment  invoices  that 
will  include  updated  information 
regarding  adjustments  to  Special 
Assessments  suiting  from  the 
reconciliation  and  appeals  process 
under  Section  766.104. 

(d)  The  date  of  each  Annual  Special 
Assessment  invoicing  will  be  set  on  or 
atxnit  October  1  with  payment  due  30 
calendar  days  from  the  date  of  invoice 
starting  with  the  Fiscal  Year  1995 
Special  Assessment 


S7M.104I 


I,  a^ustnwnts  and 


(a)  A  domestic  utility  requesting  an 
adjustment  shall,  within  30  days  from 


montfaljr  CPI-U  and  the  CPI-U  for 
October  1992.  All  calculations  will  be 
carried  out  to  the  fifth  significant  digit 
A  hypothetical  example  of  such  a 
calculation  follows; 


AOfustmenl  muttipfer 
•  1.05783 


the  datt  of  a  Special  Assessment 
invoicet  file  a  notice  requesting  an 
adjustment.  Such  notice  shall  include 
an  explanation  of  the  basis  for  the 
adjustment  and  any  supporting 
documents,  and  may  include  a  request 
for  a  meeting  with  DOE  to  discuss  its 
invoicoL  If  more  time  is  needed  to  gather 
probative  information,  DOE  will 
consider  utiUty  requests  for  up  to  90 
days  additional  time,  providing  that  the 
initial  aotice  requesting  an  adjustment 
was  timely  filed.  The  notice  shall  be 
filed  at  the  address  set  forth  in  the 
Special  Assessment  invoice,  and  filing 
of  this  notice  is  complete  only  upon 
receipt  by  DOE.  Domestic  utilities  are 
considared  to  have  met  the  filing 
requirements  upon  DOE's  receipt  of  the 
notice  requesting  an  adjustment  without 
regard  to  DOE's  acceptance  of 
supporting  dociunentation.  The  filing  of 
a  notica  Sm  an  adjustment  shall  not  stay 
the  obligation  to  pay. 

(b)  DOE  may  request  additional 
information  from  domestic  utilities  and 
may  acquire  data  from  other  sources. 

(c)  After  reviewing  a  notice  submitted 
under  paragraph  (a)  of  this  section  and 
other  relevant  information,  and  after 
making  any  necessary  adjustment  to  its 
records  in  light  of  reliable  and 
adequately  probative  records  submitted 
in  coniiection  with  the  request  for 
adjustment  or  otherwise  obtained  by 
DOE.  DOC  shall  make  a  written 
determination  granting  or  denying  the 
requested  adjuatoient  As  appropriate, 
IX)E  shall  modify  the  application  of 
TESS  data  for  any  discrepancies  or 
further  transactions  raised  during  the 
reconciliation  process. 

(d)  Any  domestic  utility  that  wishes 
to  dispute  a  written  determination 
under  paragraph  (c)  of  this  section  shall 
have  the  right  to  file  an  appeal  with  the 
Office  of  Hearings  and  Appeals.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  S.W., 
Washington,  DC  20585.  Except  for  the 
Fiscal  Year  1993  Special  Assessment, 
any  appeal  must  be  filed  on  or  before  30 


CPI-U 
(Mar  93) 


CPMJ 
(Oct  92) 
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rniBnt 
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150 
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1.05783 


Adiuatad  uMRy 

$3,334,610.88 

days  from  the  date  of  the  written 
determination  and  should  contain 
information  of  the  type  described  in  10 
CFR  Part  205,  Subpart  H.  With  regard  to 
a  written  determinatioa  under 
paragraph  (c)  of  this  section  concerning 
a  Fiscal  Year  1993  Special  Assessment,  . 
a  domestic  utility  must  file  an  appeal  on 
or  before  30  days  from  the  effiective  date 
of  this  paragraph  or  from  the  date  of 
such  written  determination,  whichever 
is  later.  The  decision  of  the  Office  of 
Hearings  and  Appeals  shall  be  the  final 
decision  of  DOE.  Upon  completion  of 
the  reconciliation  process,  all  records  of 
SWU  transactions  shall  be  finalized  and 
shall  become  the  basis  of  subsequent 
Special  Assessment  invoices.  These 
records  shall  be  revised  to  reflect  any 
decisions  from  the  Office  of  Hearings 
and  Appeals  and  any  applicable  court 
rulings. 

(e)  Refunds  of  ^>ecial  Assessments 
shall  be  provided  in  cases  where  DOE 
has  determined,  as  a  result  of 
reconciliation,  that  an  overpayment  has 
been  made  by  a  domestic  utility,  and 
that  the  domestic  utility  has  no  further 
current  obligation  to  DOE. 

§766.105    Payment  prooaduraa. 

DOE  shall  specify  payment  details 
and  instructions  in  all  Special 
Assessment  invoices.  Each  domestic 
utility  shall  make  paym^its  to  the  Fund 
by  wire  transfer  to  the  Department  of 
Treasury. 

§766.106   Laiapayaiantfaas. 

In  the  case  of  a  late  payment  by  a 
domestic  utility  of  its  Special 
Assessment,  the  domestic  utility  shall 
pay  interest  at  the  per  annum  rate  (365- 
day  basis)  estabUshed  by  DOE  for 
general  application  to  monies  due  DOE 
and  not  received  by  DOE  on  or  before 
a  designated  due  date.  Interest  shall 
accrue  beginning  the  date  of  the 
designated  payment  except  that, 
whenever  the  due  date  Eedls  on  a 
Saturday,  Sunday,  or  a  United  States 
legal  holiday,  interest  shall  comm^ice 
on  the  next  day  immediately  following 
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which  is  riot  a  Saturday.  Sunday,  or 
United  States  legal  holiday.  Late 
payment  provisions  for  the  Special 
Assessment  to  the  Fund  shall  be  based 
on  the  Treasury  Current  Value  of  Funds 
Rate  (which  is  published  annually  by 
the  Treasury  and  used  in  assessing 
interest  charges  for  outstanding  debts  on 
claims  owed  to  the  United  States 
Govenmient).  plus  six  (6)  percent  pro 
rata  on  a  daily  basis.  The  additional  six 
(6)  percent  charge  shall  not  go  into 
effect  until  five  (5)  business  days  after 
payment  was  originally  due.  Lato 


payment  fees  shall  be  invoiced  within 
two  days  of  receipt  of  utility  payment  of 
the  special  assessment  when 
delinquency  is  less  than  30  days.  For 
longer  periods  of  delinquency,  DOE  will 
submit  additional  invoices,  as 
appropriate.  Late  payment  fees  will  be 
due  30  days  from  the  date  of  invoice. 

§  766.1 07    Prepayment  of  future  Special 
Assessments 

DOE  shall  accept  prepayment  of 
future  Special  Assessments  upon 
request  by  a  domestic  utility.  A 
domestic  utility's  liability  for  the  future 


assessments  shall  be  satisfied  to  the 
extent  of  the  prepaj-ments.  DOE  shall 
use  the  pro  rata  share  of  prepayments 
attributable  to  a  given  fiscal  year  plus 
the  Special  Assessments  collected  from 
utilities  who  did  not  prepay  for  that 
fiscal  year,  in  order  to  determine  that 
the  total  amount  of  Special  Assessments 
collected  from  domestic  utilities  in  a 
given  fiscal  year  does  not  exceed  Si 50 
million,  annually  adjusted  for  inflation. 
|FR  Doc.  94-19922  Filed  H-1 2-^14,  8  45  a:r.| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 
[FRL-604&-6] 

Protection  of  Stratospheric  Ozone; 
Refrigerant  Recycling 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the  rules  on 
refrigerant  recycling  promulgated  under 
section  608  of  the  Clean  Air  Act  to 
clarify  the  conditions  under  which 
technician  certification  programs  would 
be  grandfathered,  allowing  technicians 
who  had  participated  in  voluntarv 
technician  training  and  certification 
programs  prior  to  the  publication  of  the 
rule  to  receive  formal  certification.  EPA 
is  also  proposing  to  amend  the  rule  to 
clarify  the  scope  of  the  technician 
certification  requirement. 
DATES:  Written  comments  on  the  • 
proposed  rule  must  be  received  by 
September  14. 1994,  unless  a  hearing  is 
requested  by  August  25, 1994.  If  a 
hearing  is  requested,  written  comments 
must  be  received  by  October  3,  1994.  If 
requested,  a  public  hearing  will  be  held 
on  September  1,  1994  at  9  a.m. 
Individuals  wishing  to  request  a  hearing 
must  contact  the  Stratospheric  Ozone 
Hotline  at  1-800-296-1996  by  August 
25.  1994.  To  find  out  whether  a  hearing 
will  take  place,  contact  the 
Stratospheric  Ozone  Hotline  between 
Au^u.st  26, 1994  and  September  1,  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  d jplivat,,  to  theattention 
of  Air  Docket  No.  A-92-01  VIII.A  at: 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.c!' 20460. 
The  public  hearing  will  be  held  at 
Washington  Information  Center  (WIC), 
room  3  North,  USEPA,  401  M  Street 
SW.,  Washington,  EK:.  The  Air  and 
Radiation  Docket  and  Information 
Center  is  located  in  room  M-1500, 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agencv.  401 
M  Street,  S.W.,  Washington,  D.C."  20460. 
Dockets  may  be  inspected  from  8;00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Ottinger.  Program 
Implementation  Branch.  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs.  Office  of  Air 
and  Radiation  (6205-J).  401  M  Street, 
S.W.,  Washington.  D.C.  20460.  The 
Stratospheric  Ozone  Infonnatron 


Hotline  at  1-80Q-296-1996  can  also  be 
contacted  for  further  information. 

SUPPLEMENTARY  INFORMATION' 

I.  Background 

Final  regulations  published  on  May 
14.  1993  (58  FR  28660)  establish  a 
recycling  program  for  ozone-depleting 
refrigerants  recovered  during  the 
servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  The  regulations  require 
technicians  to  observe  practices  that 
serve  to  minimize  release  of  refrigerant 
to  the  environment.  To  ensure  that 
technicians  become  knowledgeable  of 
these  requirements,  §82.161  of  the  final 
rule  mandates  that  technicians  be 
certified  by  passing  a  test.  For  Type  II, 
Type  III,  and  Universal  technicians,  the 
test  must  be  a  closed-book,  proctored 
examination  drawn  from  a  bank  of  test 
que.stions  kept  by  the  Environmental 
Protection  Agency  (EPA)  and 
administered  in  a  secure  environment 
by  an  EPA-approved  certif>ing  program. 
For  Type  I  technicians,  a  mail-in 
program  is  permitted.  Testing  and 
training  organizations  can  apply  to  EPA 
to  become  EPA-approved  technician 
certifiers  under  §  82.161  (c)  by 
demonstrating  that  they  c^n  ensure  test 
security,  provide  an  odequate  number  of 
proctors  during  the  examination,  select 
questions  randomly  from  the  test  bank, 
and  provide  proof  of  certification  to 
technicians  who  pass  the  exams.  (The 
specific  requirements  of  the  program  are 
presented  in  §  82.161  and  appendix  D  of 
the  final  rule.)  To  date.  EPA  has 
authoriied  66  organizations  as 
technician  certifying  organizations. 

A.  Grandfathering 

Under  §82. 161(g),  organizations  that 
seek  approval  as  certifying  organizations 
can  also  apply  to  grandfather 
technicians  who  received  training  and 
te.sting  under  programs  established  prior 
to  promulgation  of  the  final  rule  (which 
established  the  approval  process  for 
certification  programs).  Specifically, 
§  82.161(g)  states: 

"Persons  seeking  approval  of  a 
technician  certification  program  may 
also  sedc  approval  for  technician 
certifications  granted  previously  under 
the  program.  Interested  persons  may 
submit  to  the  Administrator  at  the 
address  in  §  82.160(a)  verification  that 
the  program  met  all  of  the  standards  of 
§  82.161(c)  and  appendix  D,  *  *  • 
except  for  some  elements  of  the  test 
subject  material,  in  which  case  the 
person  must  submit  verification  that 
supplementary  information  on  that 
material  will  be  provided  pursuant  to 
appendix  D,  section  (j)" 


When  EPA  initially  drafted  the 
language  requiring  programs  to  meet 
"all  of  the  standards  of  §  82.161(e}  and 
appendix  D,"  these  standards  were 
considerably  more  general  than  those 
that  were  ultimately  incorporated  into 
the  rule.  The  proposal  had  discussed 
possible  requirements  in  broad  terms. 
For  instance,  although  the  proposal 
anticipated  that  tests  would  be 
proctored,  it  did  not  suggest  a  specific; 
ratio  of  proctors  to  examinees,  such  as 
the  1:50  ratio  that  ultimately  appeared 
in  the  final  nile.  Similarly,  the  proposal 
did  not  specify  whether  tests  would  be 
open-  or  closed-book.  Instead,  the 
proposal  included  general  requirements 
that  tests  be  proctored,  that  test  securilv 
measures  be  in  place,  and  that  tests  be 
graded  objectively.  EPA  believed  that 
many  voluntary  programs  would  meet  - 
these  general  requirements! 

In  response  to  comments,  the 
requirements  for  certifying 
organizations  grew  more  specific.  EPA 
believed  that  increasing  the  specificity 
of  the  standards  strengthened  the 
technician  certification  program  overall 
However.  EPA  did  not  thoroughly 
reevaluate  and  revise  its  grandfathering 
provision  to  reflect  the  new,  detailed 
requirements.  Instead,  the  provision 
inappropriately  continued  to  require 
voluntary  programs  to  have  met  all  the 
requirements  of  §82. 161(c)  and 
appendix  D. 

This  error  has  now  come  to  EPAs 
attention.  The  Agency  recognizes  that  ii 
voluntary  programs  were  held  to  eai  h  of 
the  detailed  standards,  no  voluntar\' 
technician  certification  program  could 
be  grandfathered.  Appendix  D  contains 
the  specific  requirements  of  the 
technician  certification  program. 
Voluntary  programs  prior  to  the 
promulgation  of  the  final  rule  could  not 
have  complied  with  these  requirements, 
as  they  were  not  yet  in  existence. 
Section  (a)  (Test  Preparation)  of 
appendix  D  requires  that  "each 
certifying  program  must  assemble  tests 
by  choosing  a  prescribed  .subset  from 
the  EPA  test  bank."  However,  the  test 
bank  did  not  become  available  until 
September  30, 1993.  In  addition,  EPA 
requires  programs  to  certify  technicians 
with  Type  I,  Type  II,  or  Type  III 
certifications,  depending  on  the  level  of 
the  test  passed  by  the  technician.  EPA 
developed  these  categories  after  the 
close  of  the  public  comment  period  to 
the  proposed  rule.  However,  other 
logical  categorization  systems  are  • 
possible,  and  until  EPA  promulgated  the 
final  rule,  many  technician  certification 
organizations  categorized  technician 
types  differently.  Furthermore,  section 
(a)  requires  a  closed-book  test,  yet  mo*;! 
testing  organizations  prior  to  the  final 
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rule  offered  only  open-book  tests. 
Finally,  appendix  D  defines  the  ratio  of 
technicians  to  proctors,  and  requires 
recordkeeping  and  reporting 
requirements,  all  requirements  that 
organizations  certainly  could  not  have 
complied  with  prior  to  the  promulgation 
of  the  final  nile. 

Nevertheless,  many  voluntar>' 
programs  met  most  of  the  standards  of 
appendix  D,  for  instance  proctoring  tests 
(at  least  the  equivalent  of  Type  II,  Type 
III,  and  Universal  tests),  ensuring  test 
security,  and  objectively  grading  tests. 
Several  programs  also  covered  most  of 
the  required  subject  matter  in  the  core 
and  at  least  some  technical  sections, 
even  when  they  did  not  establish  the 
same  categories  in  their  testing  as  were 
established  in  the  final  rule  (Type  I,  II. 
etc.).  Where  the  content  of  their 
voluntary  testing  fell  short  of  that 
required  by  the  final  rule,  programs 
expressed  their  willingness  to  provide 
additional  testing  and  training  as 
needed,  and  the  final  rule  provided  for 
this  remedy. 

EPA  has  always  intended  to 
grandfather  these  reasonably  stringent 
programs.  By  training  and  testing 
technicians  in  recycling  refrigerants 
before  the  rule  was  promulgated  (on 
May  14.  1993),  reasonably  stringent 
voluntary  programs  prepared 
technicians  to  comply  with  the 
prohibition  on  venting  that  became 
effective  on  July  1, 1992,  and  probably 
significantly  reduced  refrigerant 
emissions.  These  programs  also  ser\ed 
as  an  impetus  for  developing  a 
mandatory  program,  providing  a  model 
for  that  program.  Indeed,  EPA  worked 
with  several  voluntary  programs  to 
develop  the  requirements  of  the 
mandatory  program.  In  addition,  many 
voluntary  organizations  provided 
questions  for  the  test  baiik,  determining 
the  scope  of  the  training  and  the  current 
exam.  In  proposing  and  adopting  the 
grandfathering  provision.  EPA 
recognized  that  these  benefits 
outweighed  any  costs  that  might  be 
a.ssociated  with  the  programs' 
unavoidable  failure  to  have  followed 
every  requirement  that  new  programs 
must  follow  under  the  final  rule. 
Moreover,  EPA  did  not  want  to 
discourage  future  participation  in 
voluntary  environmental  training. 
Requiring  repeat  testing  for  technicians 
who  voluntarily  took  adequate  testing 
and  training  could  discourage  people 
from  participating  in  future  voluntary 
programs.  For  these  reasons,  EPA  is 
modifying  the  requirements  for 
grandfathering  to  ensure  that  these 
programs  are  not  disqualified  outright 
due  to  a  drafting  error  by  the  Agency. 


Specifically,  the  EPA  today  is 
proposing  to  amend  the  grandfathering 
provision  of  §  82.161(g).  This  paragraph 
currently  states  that  "(ilnterested  parties 
may  submit  to  the  Administrator  at  the 
address  in  §82. 160(a)  verification  that 
the  program  met  all  of  the  standards  of 
§  82.161(c)  and  appendix  D,  or 
verification  that  the  program  met  all  of 
the  standards  of  §  82.161(c)  and 
appendix  D,  except  for  some  elements  of 
the  test  subject  material,  in  which  case 
the  person  must  submit  verification  that 
supplementary  information  will  be 
provided  pursuant  to  appendix  D, 
section  ())."  EPA  is  proposing  to  amend 
§  82.161(g)  to  read  "Interested  persons 
may  submit  to  the  Administrator  at  the 
address  in  §  82.160(a)  verification  that 
the  program  substantiallv  complied 
with  most  ofthe  standards  of  §82. 161(c) 
and  appendix  D.  If  the  program  did  not 
iest  or  train  participants  on  some 
elements  of  the  test  subject  material,  the 
person  must  submit  verification  that 
supplementar\-  information  on  the 
omitted  material  will  be  provided 
pursuant  to  appendix  D,  saction  (j).  " 

In  reviewing  requM^  to  Jrtndfather 
technicians,  EPA  will  assess  the  extent 
to  which  a  program  substantially 
complied  with  most  ofthe  requirements 
in  each  paragraph  of  §82. 161(c)  and 
appendix  D  (paragraph  (a)  of  appendix 
D  being  test  preparation,  (b).  proctoring. 
(c).  test  security,  etc.)  and  most  ofthe 
paragraphs  of  §  82.161(c)  and  appendix 
D,  considering  the  information  that  was 
available  to  the  program  at  the  time  of 
its  development.  EPA  believes  that  this 
is  reasonable  given  the  limited 
information  available  to  these  programs 
before  the  final  rule  was  published.  For 
example,  the  proposed  rule  published 
on  December  10, 1992,  discussed  the 
need  for  organizations  to  provide 
proctored  tests  under  conditions  that 
ensured  test  security,  but  did  not 
specify-  that  one  proctor  be  provided  for 
ever\-  59  individuals  taking  the  test. 
Under  the  approach  proposed  in  this 
document,  voluntary-  programs  that 
provided  proctors,  but  did  not 
necessarily  provide  exactly  one  proctor 
for  every  50  individuals  taking  the  test, 
would  not  be  disqualified  on  that  basis 
alone.  EPA  believes  that  the 
modification  ofthe  final  rule  to  replace 
"met  all"  with  "substantially  complied 
with  most"  allows  EPA  to  review  these 
programs  taking  such  circumstances 
into  account. 

EPA  recognizes  that  the  current  rule 
requires  that  all  technicians  be  certified 
by  November  14, 1994.  However,  EPA 
did  not  anticipate  the  delay  caused  by 
this  amendment,  and  EPA  does  not  wish 
to  force  technicians  who  completed  a 
voluntary  program  to  take  additional 


testing  simply  because  they  do  not 
know  whether  or  not  their  voluntar>' 
program  will  be  grandfathered.  Thus, 
the  Agency  proposes  to  extend  the 
deadline  until  six  months  after 
promulgation  of  this  amendment  for 
those  technicians  who  successfully 
completed  voluntar>'  programs.  During 
the  six-month  period  ofthe  extension. 
those  technicians  who  successfully 
completed  a  voluntar>-  program  could 
continue  to  service,  maintain,  repair, 
and  dispose  of  appliances  and  could 
buy  refrigerant  using  the  certificates  or 
cards  issued  by  the  voluntan,-  program. 
This  additional  time  would  allow  EPA 
to  consider  applications  for 
grandfathering  and  would  enable 
grandfathered  voluntar>'  programs  to 
provide  supplementary'  information  or 
testing,  if  necessan.-,  and  proof  of 
certification  to  grandfathered 
technicians.  To  make  their  past 
participants  eligible  for  this  extension. 
programs  would  have  to  applv  (or  ha\e 
already  applied)  within  30  days  of 
publication  ofthe  final  amendment;  (1) 
To  bejapproved  as  a  "new"  program, 
^d  (2-]^o  grandfather  technicians.  This 
extension  would  not  apply  to 
technicians  who  had  not  participated  in 
voluntary  programs  that  apply  within 
the  set  period.  These  technicians  would 
still  have  to  be  certified  bv  November 
14.  1994. 

In  addition  to  the  changes  outlined 
above.  EPA  is  clarifying  how  it  would 
determine  whether  programs  and 
individual  technicians  would  be 
grandfathered  for  a  given  Type.  Whether 
a  voluntan*- certification  program  was 
grandfathered  for  a  Type  would  depend 
upon  the  coverage  by  the  program  of  the 
material  in  that  Type.  Whether  an 
individual  technician  was  grandfathered 
for  a  given  Type  would  depend  upon: 
(1)  Whether  the  technician  successfully 
completed  a  voluntan'  program  that  was 
grandfathered  for  that  Type:  (2)  whether 
the  technician  successfully  completed 
the  portions  ofthe  voluntar>' 
certification  program  that  correspond  to 
that  Type;  and  (3)  whether  the 
technician  completes  any  additional 
testing  and  training  required  by  the 
Administrator  pursuant  to  §82.161(g)(i). 
For  clarity.  EPA  is  also  adding  two 
definitions,  defining  'to  be 
grandfathered,"  and  "voluntary' 
certification  program." 

B.  Clarification  ofthe  Scope  ofthe 
Technician  Certification  Requirement 

EPA  is  proposing  several  changes  to 
clarify  the  scope  of  the  technician 
certification  requirement.  The  current 
regulation  contains  three  provisions 
addressing  the  scope  of  this 
requirement.  These  provisions  are 
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somewhat  inconsistent.  The  first 
provision  is  the  definition  of  tedmician 
at$82.152(x): 

Technician  mMns  any  person  who 
performs  maintenance,  service,  or  repair 
that  could  reasonably  be  expected  to 
release  class  I  or  class  0  suMtances  from 
appliances  into  the^tmosphere, 
including  but  not  limited  to  installers, 
contractor  employees,  in-house  service 
personnel,  and  in  some  cases,  owners. 
Technician  also  means  any  person 
disposing  of  appliances  except  for  small 
appliances. 

This  definition  implies  that 
certification  requirements  are  triggered: 
.  (1)  When  persons  perform  maintenance 
or  repair  that  has  the  potential  to  release 
refrigerants  from  appliances  into  the 
atmosphere  or  (2)  when  persons  dispose 
of  appliances. 

Tne  second  provision  requiring 
clariiication  is  the  prohibition  at 
§82.154(1): 

(1)  Effective  November  14, 1994.  no 
-person  may  open  an  appUance  except 
for  an  MVAC  and  no  person  may 
dispose  of  an  appliance  except  for  a 
small  appliance.  MVAC,  or  MVAC-like 
appliance,  unless  such  person  has  been 
certified  as  a  technician  for  that  type  of 
appliance  pursuant  to  §  82.161. 

The  prohibition  explicitly  links 
certification  requirements  to  "op>ening" 
of  appliances.  "Opening"  an  appliance 
is  defined  as  "any  service,  maintenance, 
or  repair  on  an  appliance  that  could  be 
reasonably  expected  to  release 
refrigerant  from  the  appliance  to  the 
atmosphere  unless  the  refrigerant  were 
previously  recovered  from  the 
appliance"  (§82.152(n)).  Like  the 
definition  of  technician,  the  prohibition 
also  links  certification  requirements  to 
the  disposal  of  appliances,  regardless  of 
the  potential  for  refrigerant  release 
during  any  given  phase  of  the  disposal 
process. 

Although  the  definition  of  "opening" 
contains  language  very  similar  to  the 
language  in  the  definition  of 
"technician."  specifically, 
"mainteno-re,  service,  or  repair  that 
could  reasonably  be  expected  to  release 
class  I  or  class  U  substances  from 
appliances  into  the  atmosphere,"  EPA 
intended  the  definitions  to  include 
slightly  different  types  of  activities. 
While  EPA  intended  the  definition  of 
"technician"  to  include  any  work  that 
could  release  refrigerant  into  the 
environment,  EPA  intended  "opening" 
to  include  entry  into  the  refrigeration 
circuit  itself.  The  definition  of 
"opening"  was  developed  to  include 
exactly  the  type  of  work  before  which 
refrigerant  should  be  recovered  from  the 
appliance  (or  moved  to  another,  isolated 
component  of  the  appliance);  thus. 


"opening"  an  appUance  triggers  EPA's 
evacuation  reqiiirements.  Clearly,  there 
are  solne  types  of  activities,  such  as 
charging  appliances,  that  have  the 
potential  to  release  refrigerant  but 
should  not  trigger  evacuation 
requirements. 

Nonetheless,  when  EPA  developed  its 
evacuation  and  certification 
requirements,  it  believed  that  for  all 
practical  purposes,  the  same  group  of 
peopls  would  be  included  under  the 
definition  of  "technician"  and  under  the 
prohibition  linked  to  the  definition  of 
"opening."  However.  EPA  has  since 
learned  that  some  individuals  charge 
appliances  or  do  other  work  that  could 
release  refrigerant  into  the  environment 
without  ever  "opening"  appliances. 
EPA  believes  that  these  individuals 
should  be  certified.  On  the  other  hand, 
some  individuals  open  or  disassemble 
appliances  only  after  refrigerant  has 
been  removed  by  someone  else.  EPA 
believes  that  if  these  individuals 
service,  maintain,  repair,  or  dispose  of 
only  empty  appliances,  they  should  not 
need  to  be  certified. 

The  third  provision  requiring 
clarification  is  the  technician 
certification  requirement  itself: 

Effective  November  14. 1994,  persons 
who  maintain,  service,  or  repair 
appliances,  except  MVACS,  and  persons 
who  dispose  of  appliances,  except  for 
small  appliances,  room  air  conditioners, 
and  MVACs.  must  be  certified  by  an 
approved  technician  certification 
proCTam  •   •   •  (§  82.161(a)). 

This  provision  implies  that  all 
persons  who  maintain,  service,  repair  or 
dispose  of  appliances  (except  for  some 
types  of  appliances)  must  be  certified, 
even  those  who  do  work  (e.g.,  electrical 
work)  that  does  not  have  the  potential 
to  release  refrigerant  to  the  atmosphere. 
While  EPA  intended  this  provision  to 
include  only  the  persons  who  fell  under 
the  first  two  provisions,  it  did  not  make 
this  ejqjlicit  in  the  regulation. 

Therefore,  EPA  is  proposing  to  amend 
the  rule  to  clarify  the  scope  of  the 
certification  requirement.  First,  the 
proposed  rule  would  modify  the 
definition  of  "opening"  in  order  to 
distinguish  it  more  clearly  from  the 
definition  of  "technician."  "Opening" 
would  be  defined  as  any  service, 
maintenance,  or  repair  on  an  appliance 
that  would  (instead  of  "could")  be 
reasonably  expected  to  release 
refrigerant  from  the  appliance  to  the 
atmosphere  unless  the  refrigerant  were 
previously  recovered  from  Uie 
appliance.  Second,  the  proposed  rule 
would  modify  the  disposal  provision  of 
the  definition  of  "technician"  to  include 
only  those  parts  of  the  disposal  process 
(e.g.,  evacuation  of  the  equipment)  that 


have  the  potential  to  release  refrigerant 
Third,  the  proposal  links  this  definition 
to  the  certification  requirement  at 
§  82.161  by  replacing  the  term  "person" 
in  that  requirement  with  the  Xrnm 
"technician."  Fourth,  the  prohibition 
linking  technician  certification 
requirements  to  "opening"  appliances 
would  be  eliminated.  EPA  requests 
comment  on  whether  these  changes 
sufficientiy  clarify  the  scope  of  the 
technician  certification  requirement. 

C.  Limited  Exemption  From 
Certification  Requirements  for 
Apprentices 

EPA  is  also  amending  the  rule  to 
clarify  that  apprentices  who  meet 
certain  requirements  are  exempt  from 
the  certification  requirement  until  the 
end  of  their  field  training,  as  long  as  that 
training  does  not  exceed  two  years.  EPA 
recognizes  that  some  educational 
programs  train  apprentices  in  the  field, 
allowing  them  to  perform  maintenance, 
service,  repair,  or  disposal  of  apphances 
under  the  close  supervision  of  more 
experienced  technicians.  A  person 
would  be  considered  an  apprentice  if  he 
or  she:  (1)  Was  currently  registered  as  an 
apprentice  in  service,  maintenance, 
repair,  or  disposal  of  appliances  with 
the  U.S.  Department  of  Labor's  Bureau 
of  Apprenticeship  and  Training  (or  its 
delegate),  and  (2)  had  less  than  two 
years  of  experience  servicing, 
maintaining,  repairing,  or  disposing  of 
appliances  (whether  he  or  she  was  in  a 
training  program  at  the  time  or  not).  An 
apprentice  would  not  need  to  be 
certified  as  long  as  he  or  she  was  closely 
and  continuously  supervised  by  a 
certified  technician  while  performing 
any  maintenance,  service,  repair,  or 
disposal  that  could  reasonably  be 
expected  to  release  refrigerant  fit)m 
appliances  into  the  atmosphere. 
Uncertified  apprentices  would  novbe 
able  to  purchase  refiigerant  after 
November  14„1994,  however.  This 
provision  clearly  would  not  permit 
uncertified  technicians  who  were  not  in 
a  training  program  to  perform,  under  a 
certified  supervisor,  service, 
maintenance,  repair,  or  disposal  that 
could  reasonably  be  expected  to  release 
refrigerant  from  appliances  into  the 
atmosphere. 

EPA  understands  that  both  union  and 
non-imion  apprentices  in  air 
conditioning  and  refrigeration 
throughout  the  U.S.  are  required  to 
register  with  the  U.S.  Department  of 
Labor's  Bureau  of  Apprentic«hip  and 
Training.  EPA  requests  comment  on 
whether  there  are  significant  exceptions 
to  this  requirement  and  on  EPA's 
proposed  use  of  r^istration  with  the 
Bureau  as  a  qualification  for  status  as  an 
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apprentice  under  this  rule.  If 
registration  with  the  Bureau  is  not  an 
appropriate  qualification.  EPA  requests 
comment  on  what  other  qualifications 
would  permit  EPA  to  distinguish  bona 
fide  apprentices  from  other  technicians. 

rv.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  Agency 
must  determine  whether  this  regulatorj- 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual'effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issueJ^ 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  amendment  to  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review  under  the  Executive 
Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
amendment  will  have  on  the  regulated 
community  will  serve  only  to  provide 
relief  from  otherwise  applicable 
regulations,  and  will  therefore  limit  the 
negative  economic  impact  associated 
with  the  regulations  previously 
promulgated  under  section  608.  An 


examination  of  the  impacts  on  small 
entities  was  discussed  in  the  final  rule 
(58  FR  28660).  That  final  rule  assessed 
the  impact  the  rule  may  have  on  small 
entities.  A  separate  regulatory  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-92-01. 1 
certify  that  this  amendment  to  the 
refrigerant  recycling  rule  will  not  have 
aay  additional  negative  economic 
impacts  on  any  small  entities. 

C.  Paperwork  Reduction  Act 

Any  information  collection 
requirements  in  a  rale  must  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Because  no  additional 
informational  collection  requirements 
are  required  by  this  amendment,  EPA 
has  determined  that  the  Papenvork 
Reduction  Act  does  not  apply  to  this 
rulemaking  and  no  new  Information 
Collection  Request  document  has  been 
prepared. 

V.  Jadicial  Review 

Under  section  307(b)(1)  of  the  Act, 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  this  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  sixty  days  of  publication  of  this 
action  in  the  Feideral  Register.  Under 
section  307(b)(2),  the  requirements  of 
this  rule  may  not  be  challenged  later  in 
judicial  proceedings  brought  to  enforc-e 
those  requirements. 

List  of  Subjects  in  40  CFR  Part  82 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Chemicals,  Chlorofiuorocarbons, 
Hydrochlorofluorocarbons,  Recovery 
and  recycle.  Reporting  and 
recordkeeping  requirements. 
Stratospheric  ozone  layer. 

Dated:  August  4.  1994. 
Carol  M.  Browner, 

Administrator 

Title  40,  Code  of  Federal  Regulations. 
part  82.  is  amended  as  follows; 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7414.  7601.  7h71- 
7671q. 

2.  Section  82.152  is  amended  by 
redesignating  paragraphs  (f)  through  (y) 
as  paragraphs  (h)  through  (aa), 
redesignating  paragraphs  (b)  through  (e) 
as  paragraphs  (c)  through  (f),  revising 


newly  designated  paragraphs  (p)  and  (z). 
and  by  adding  new  paragraphs  (b),  (g). 
and  (bb)  to  read  as  follows: 

§82.152    Delinitions. 

*  »         •         •         • 

(b)  Apprentice  means  any  person  who 
is  currently  registered  as  aii  apprentice 
in  service,  maintenance,  repair,  or 
disposal  of  appliances  with  the  U.S. 
Department  of  Labor's  Bureau  of 
Apprenticeship  and  Training  (or  its 
delegate).  If  more  than  two  years  have 
elapsed  since  the  person  first  began 
performing  maintenance,  service,  repair 
or  disposal  of  appliances  or  registered  as 
an  apprentice  with  the  Bureau  of 
Apprenticeship  and  Training,  tlio 
person  shall  not  be  considertd  ju 
apprentice. 

*  *         •         •         • 

(g)  To  be  grandfathered  means: 

(1)  To  reteive  the  approval  of  the 
Administrator  pursuant  to  §82.1fil(g)(l) 
to  certify  technicians  who  successfully 
completed  a  voluntary-  certification 
program;  or 

(2)  To  become  certified  as  a 
ttH.hnician  pursuant  to  §  82.161(g)(2). 

*  «        •        •        • 

(p)  Opening  an  appliance  moans  anv 
.service,  maintenance,  or  repair  on  an 
appliance  that  would  be  rea.sonably 
expected  to  release  class  I  or  class  11 
refrigerant  from  the  appliance  to  the 
atmosphere  unless  the  refrigerant  were 
previously  recovered  from  the 
appliance. 

(z)  Technician  means  any  person  wlut 
performs  maintenance.  ser\ice.  or  r*»pnii- 
that  could  be  re.isonably  expected  to 
release  class  I  or  class  II  refrigerants 
from  appliances. «.  xcept  for  MV ACf. 
into  the  atmosphere,  including  but  not 
lim.ited  to  installers,  contractor 
employees,  in-house  service  ptTsonnel. 
and  in  some  cases,  owners.  Te<;hnician 
also  means  any  person  who  performs 
disposal  of  appliances,  except  for  small 
appliances.  MVACs,  and  MVAC-like 
appliances,  that  could  reasonably  be 
expected  to  release  class  I  or  class  II 
refrigerants  from  the  appliances  into  the 
atmosphere. 

(bb)  Voluntary  certification  program 
means  a  technician  testing  program 
operated  by  a  person  before  that  perso:i 
obtained  approval  of  a  technician 
certification  program  pursuant  to 
§  82.161(c). 

3.  Setlion  82.154  is  ami  r.d^  by 
removing  paragraph  (1).  by  rwiestgnatii  • 
paragraphs  (m)  through  (ol  s'.  (!)  throi!<.  i 
(n)  respectively,  and  by  rfdK.sij;nating 
newly  designated  paragraphs  (m)i::; 
through  (m)(6)  as  (m)(3)  iiirough  (m)(7) 
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respectively,  and  by  adding  paragraphs 
(m)(2)  and  (in)(8)  to  read  as  follows: 

f  82.154    Protiibraons. 

•  •        •        •        • 

(m)*  •  • 

(2)  The  buyer  has  successfully 
completed  a  voluntary  certification 
program  requesting  grandfadiering 
under  §  82.161(g)  by  (30  days  after 
publication  of  the  final  rule].  This 
paragraph  (m)(2)  expires  on  {six  months 
after  publication  of  the  final  rule). 

*  •        •        *        » 

(8)  The  refrigerant  is  charged  into  an 
appliance  by  a  technician  who 
successfully  completed  a  voluntary 
certification  program  requesting 
grandfathering  under  §  82.161(^  by  |30 
days  after  publication  of  the  final  rule). 
This  paragraph  (m)(8)expires  on  [six 
months  after  publication  of  the  final 
rule]. 

4.  Section  82.161  is  amended  by 
revising  paragraph  (a)  introductory  text; 
by  revising  the  word  "Persons'"  to  read 
"Technicians"  in  paragraphs  (a)(1) 
through  (a)(5);  by  revising  paragraph  (g); 
and  by  adding  paragraph  (a)(6)  to  read 
as  follows: 

§82.161    Technician  certification. 

(a)  Effective  November  14,  i994. 
technicians,  except  technicians  who 
successfully  completed  voluntary 
certification  programs  that  apply  for 
grandfathering  under  §82. 161(g)  by  [30 
days  after  pubhcation  of  the  final  rule], 
must  be  certified  by  an  approved 
technician  certification  program  under 
the  requirements  of  this  paragraph. 
Effective  (six  months  after  publication 


of  the  final  rule],  technicians  who 
successfully  omipleted  voluntary 
certification  programs  that  apply  for 
grandfathering  under  §  82.161(g)  by  (30 
days  after  publication  of  the  6nal  rule] 
but  who  are  not  grandfathered  for  the 
appr(^riate  type  as  set  forth  in  this 
paragraph  (a)  and  in  §  82.161(g)(2)  must 
be  ceftified  by  an  approved  technician 
certification  program  under  the 
requirements  of  this  paragraph  (a). 
Effective  (six  months  after  publication 
of  the  final  rule],  technicians  who  are 
grandfathered  for  the  appropriate  type 
as  set  forth  in  this  paragraph  and  in 
§  82.161(g)(2)  must  have  completed  any 
additional  testing  and  training  specified 
by  the  Agency  pursuant  to  !^  82.161(g) 
and  appendix  D  of  subpart  F,  section  (j). 
*        •        *        »        • 

(6)  Apprentices  are  exempt  from  this 
requirement  provided  the  apprentice  is 
closely  and  continuously  supervised  by 
a  certified  technician  while  performing 
any  maintenance,  service,  repair,  or 
disposal  that  could  reasonably  be 
expected  to  release  refrigerant  from 
appliances  into  the  environment.  The 
supervising  certified  technician  is 
responsible  for  ensuring  that  the 
apprentice  complies  with  this  subpart. 
»        •         *        *        * 

(g)(1)  Any  person  seeking  approval  of 
a  technician  certification  program  may 
also  seek  approval  to  certify  technicians 
who  successfully  completed  a  voluntary 
certification  program  operated 
previously  by  that  person.  Interested 
persons  must  submit  to  the 
Administrator  at  the  address  in 
§  82.160(a)  verification  that  the 


voluntary  certification  program 


substantially  complied  wim  most  of  the 
standards  of  §  82.161(c)  and  appendix  D 
of  subpart  F.  If  the  program  did  not  test 
or  train  participants  on  some  elements 
of  the  test  subject  material,  the  person 
must  submit  verification  that 
supplementary  information  on  the 
omitted  material  will  be  provided 
pursuant  to  appendix  D  of  subpart  F, 
section  (j).  Approval  may  be  granted  for 
Type  I,  Type  II,  or  Type  III  certification, 
or  some  combination  of  these, 
depending  upon  the  coverage  in  the 
voluntary  certification  program  of  the 
information  in  each  Type.  In  order  to 
have  their  programs  considered  for 
grandfathering,  persons  must  submit 
applications  both  for  approval  as  a 
technician  certification  program  and  for 
grandfathering  by  (30  days  after 
publication  of  the  final  rule). 

(2)  Technicians  who  successfully 
completed  voluntary  certification  " 
programs  may  receive  certification  in  a 
given  Type  through  that  program  only 
if: 

[i]  The  voluntary  certification 
program  successfully  completed  by  the 
technician  is  grandfathered  for  that 
Type  pursuant  to  §  82.161(g)(1); 

(ii)  The  technician  successfully 
completed  the  portions  of  the  voluntary 
certification  program  that  correspond  to 
that  Type;  and 

(iii)  The  technician  completes  any 
additional  testing  and  training  required 
by  the  Administrator  pursuant  to 
§82.161(g)(i). 
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session  o»  Congress  **«ch 
have  become  Federal  Ums.  U 
may  be  used  m  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  mdlvidual  panphlet  torm 
(referred  to  as  "sBp  lawsT 
from  the  Superintendent  of 
Docunwnts,  U.S.  GovemmenI 
PnrUffig  Office.  Vteshm^on. 
DC  20402  (phone,  202-512- 
2470). 

KR.  2457/PJ_  103-292 

Winter  Run  Chinook  Saiaxx> 
Captive  Broodstock  Act  o( 
1983  (Aug.  11,  1994;  108 
Stat  1458:  l  page) 

H.J.  Res.  374/P.L.  103-293 

Designating  August  2.  1994, 
as  "National  Neightx)rhood 
Cnme  Aatch  Day".  (Aug.  IT. 
1994;  108  Stat.  1459:  1  page} 

SJ.  Rw.  19S/PX.  103-294 

To  designate  August  1,  1994. 
as  "Heteinki  Human  Rights. 
Day".  lAug.  IT,  1994;  108 
S&2.  1460;  2  pages) 

KR.  4«29/P.L.  103-295 

To  auttx>nze  tl>e  transfer  of 
nawat  vessels  to  certain 
foreign  countries.  (Aug.  12. 
1994;  108  Stat   1462:  2 
pages) 

Last  Liat  August  S.  19M 
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CFR  CHECKLIST 


Title 


Stock  Number 


Price      Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  sirx:e  last 

week  and  whrch  is  now  available  for  sale  at  the  Government  Printing 

Otffce. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  ttie  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  wivch  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S829.00 
domestic,  $207.25  addittonal  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn;  New  Orders, 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
accompanied  by  rernttance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
10(202)512-2233. 


Title 


Stock  Number 


Price       Revision  Date 


1,  2  (2  l?esen/ed) (869-022-00001-2) $5.00       Jon.  I.  1994 

3  (1993  Compilation 
and  Parts  100  and 
101) (869-022-00002-1) .. 


4 (869-022-00003-9) 

5  Parts: 

1-699  (869-022-00004-7) 

700-1199 (869-022-00005-5) 

1200-End,  6  (6 
Resewed) (869-022-00006-3) 

7  Parts: 

0-26 (869-022-00007-1) 

27-45  (869-O22-0000W3) 

46-51 (869-022-00009-8) 

52  (869-022-OOmO-l) . 

.53-209 (869-022-0001 1-0) . 

210-299 (869-022^)0012-8) 

300-399 ;.;....  (869-022-00013-6)  . 

400-699 (869-022-00014^) . 

700-899 (869-022-00015-2) . 

900-999 (869-022-00016-1)  . 

1000-1059  (869-022-00017-9) . 

1060-1119  (869-022-00018-7)  . 

1120-1199  (869-022-00019-5  .. 

1200-1499  (869-022-0002O-9) . 

1500-1899  : (869-022-00021-7)  . 

1900-1939  (86»-022-00(K2-5)  . 

1940-1949  :...  (869-022-00023-3) 

1950-1999  (869-022-00024-1)  . 

2000-£nd (869-022-00025-0)  . 

8 (869-022-00026-8)  . 

9  Parts: 

1-199  (86W)22-00027-6)  . 

200-£nd  (869-022-00028-4)  . 


33.00 
5.50 

2200 
19.00 


'Jon.  1.  1994 
Jon.  1,  1994 

Jon  1,  1994 
Jon.  1,  1994 


23.00       Jan.  1,  1994 


21.00 
14.00 
20.00 
30.00 
23.00 
32.00 
16.00 
18.00 
22.00 
34  00 
23.00 
15.00 
12.00 
30.00 
30.00 
15.00 
30.00 
35.00 
14.00 

22.00 

29.00 
23.00 
10  Parts: 

&-50  (869-022-00029-2) 29.00 

51-199 (869-O22-0003O-6) 22.00 

200-399 (869-022-00031-4) 15.00 

400-499 (869-022-00032-2) 21.00 

500-End  .....(869-022-00033-1) 37.00 


Jon.  1.  1994 
Jon.  1,  1994 
*Jan.  1.  1993 
Jon.  1. 
Jon.  1, 
Jon.  1, 
Jon.  1, 


1994 
1994 
1994 
1994 


11 (869-022-00034-9) 

12  Parts: 

1-499  (869-022-00035-7) 

200-219 (869-022-00036-5) 

220-299 (869-022-00037-3) 

300499 (869-022-00038- 1) 

500-599 (869-022-00039-0) 


14.00 

12.00 
16.00 
28.00 
22.00 
20.00 


Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1.  1994 
Jon.  1.  1994 
Jan.  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jan.  1.  1994 
Jan.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 

Jan.  1,  1994 
Jan.  1.  1994 

Jon.  1.  1994 

Jan.  1,  1994 

*Jan.  1.  1993 

Jon.  1.  1994- 

Jan.  1,  1994 

Jon.  1.  1994 


Jan.  1, 
Jon.  1, 
Jon.  1. 


1994 
1994 
1994 


600-End  (869-022-00040-3) 32,00 

13 (869-C22-00041-1) 30.00 


Jon.  1,  1994 
Jon.  1,  1994 
Jan.  1,  1994 

Jon.  1   1994 


14  Parts: 

1-59  (869-022-00042-0) 

60-139 (869-022-00043-8) 

140-199 (869-022-00041-6) 

200-1199 (869-022-00045-4) 

1200-€nd (869-022-00046-2) 

15  Parts: 

0-299  (869-O22-O0047-1) 

300-799 (869-022-O0048-4) 

800-€nd (869-O22-00049-7) 

16  Parts: 

0-149 (869-022-00050-1) 

150-999 .....(869-022-00051-9) 

1000-€nd (869-022-00052-7) . 

17  Parts: 

•1-199 (869-022-00054-3)  , 

200-239 (869-019-00055-1)  , 

•240-End  (869-022-00056-0) . 

18  Parts: 

•1-149 „ (86W)22-00057-«)  . 

150-279 (869-022-00058-6)  , 

280-399' (869-022-00059-4)  . 

400-€nd (869-022-00060-8)  . 

19  Parts: 

1-199  ....(869-019-00061-5)  . 

200-End (869-022-00062-4)  . 

20  Parts: 

1-399  (869-022-00063-2)  . 

400-499 „...  (869-019-00064-0)  . 

500-End  (869-022-00065-9)  . 


32.00 
26.00 
13.00 
23.00 
16.00 

15.00 
26.00 
23.00 

650 
18.00 
25.00 

20.00 
23.00 
30.00 

16.00 
19.00 
13.00 
11.00 

35.00 
12.00 

20.00 
31.00 
31.00 

21  Parts: 

1-99 (869-022-00066-7) 16.00 

10O-169 (869-022-00067-5) 21.00 

170-199 „ (869-022-00068-3) 21JD0 

200-299 (869-022-00069-1) 7.00 

•300-499  (869-022-00070-5) 36.00 

500-599 (869-022-00071-3)  ....:.  16.00 

600-799 (869-022-00072-1) 8.50 

800-1299  (869-022-00073-0) 22.00 

1300-End (869-022-00074-8) 13.00 

22  Parts: 

1-299  (869-022-00075-6) 32.00 

300-End  (869-022-00076^) 23.00 


23 (869-019-00077-1) 

24  Parts: 

0-199  (869-022-00078-1) 

200-499 (869-019-00079-8) 

500-699 (869-022-00080-2) 

700-1699 (869-019-00081-0) 

1700-End (869-022-00082-9) 

25 (869-022-00083-7) 


36.00 
36.00 
20.00 
39.00 
17.00 

32.00 


26  Parts: 

•§§  1.0-1-1.60 (869-022-00084-5) 20.0d 

§§1.61-1.169 (869^01 9-00085-2)  ....„  37.00 

§§1.170-1.300 (869-019-00086-1) 23.00 

•§§1.301-1.400  (869-022-00087-0) 17.00 

§§  1.401-1.440 (869-019-00088-7) 31.00 

•§§1.441-1.500 (869-022-00089-6)  22.00 

§§  1.501-1.640 (869-022-00090-0) 21.00 

§§  1.641-1.850 (869-022-00091-8) 24.00 

§§1.851-1.907 (869-019-00092-5) 27.00 

§§1.908-1.1000  (869-022-0009^4) 27.00 


§§1.1001-1.1400  (869-022-00094-2) 

§§  1.1401-End (869-022-00095-1) 

2-29  (869-022-00096-9) 

30-39  (869-022-00097-7) 

4049  (869-019-00098-4) 

50-299 (869-022-00099-3) 

•300-499  (869-022-00100-1) 


24.00 
32.00 
24.00 
18.00 
13.00 
14.00 
24.ra 


Jon.  1. 
Joa  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 

Jon.  1, 
Jon.  1, 
Jon.  1, 

Jon.  1. 
Jon.  1, 
Jon.  1, 

Apr.  1. 
June  1, 
April  1, 

Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr-  1, 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr.  I, 


21.00       Apr.  1. 


500-599 (869-022-00101-9) 6.00 


Api 
Api 
Api 
Ap 
Api 

Api 

Ap 
Api 
Api 
API 
Api 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 
Apr 
*Apt 


994 
994 
994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
993 

994 

994 
994 
994 
994 

993 
994 

994 
993 
994 

994 
994 
994 
994 
994 
994 
994 
994 
994 

994 
994 

993 

994 
993 
994 
993 
994 

994 


994 
993 
993 
994 
993 
994 
994 
994 
993 
994 
994 
994 
994 
994 
993 
994 
994 
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Title 


Stock  Number 


Price 


600-End  (869-022-00102-7) 8.00 

27  Parts: 

l->99  (869-0)9-00103-4)  .. 

20O-£nd  (869-022-00104-3)  .. 


28  Parts: 

1-42  (869-019-00105-1) 

43-end  (869-019-00106-9) 

29  Parts: 

0-99  

100^99 

500-699  

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  „.. 

1910  (§§1910.1000  to 

end) ,. 

1911-1925  

1926 

1927-End  


37.00 
13.00 

27.00 
21.00 


(869-019-00107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-O0109-3) 36.00 

(869-019-00116-7) 17.00 


(869-019-00112-3) 21.00 

(869^)19-00113-1) 22.00 

(869-019-00114-0) 33.00 

(869-019-00115-8) 36.00 


30  Parts: 

1-199 (869-019-001 16-6) 

200-699 ,....  (869-019-001 17-4) 

700-£nd (869-019-00118-2) 

31  Parts: 

0-199 (869-019-00119-1) 

200-End  _ (869-019-00120-4) 


27.00 
20.00 
27.00 

18.00 
29.00 


32  Parts: 

1-39,  Vol.  I ;... 15  00 

1-39,  Vol.  II „ 19.00 

1-39,  Vol  III 18.00 

1-190  (869-019-00121-2) 30.00 

191-399 r  (869-019-00122-1) 36.00 

400-629 (869-019-00123-9) 26.00 

•630-699  (869-022-00124-8) 1400 

700-799 (869-019-00125-5) 21.00 

800-End (869-019-00126-3) 22.00 

33  Parts: 

1-124  (869-019-00127-1)  .. 

125-199 (869-019-00128-0)  .. 

200-End  (869-019-00129-8)  .. 


20.00 
25.00 
24.00 

27,00 
20.00 
37.00 

12.00 


34  Parts: 

1-299  (869^19-00130-1)  .. 

300-399 (869-019-00131-0)  .. 

400-£nd  (869-019-00132-8)  .. 

35  (869-019-00133-6)  .. 

36  Parts: 

1-199  (869-019-00134-4)  .. 

200-End  (869-019-00135-2)  .. 

37  (869-019-00136-1)  .. 

38  Parts: 

0-17  (869-019-00137-9) 31.00 

18-End (869-019-00138-7) 30.00 

39 (869-019-00139-5) 17.00 

40  Parts: 

1-51  „ (869-O19-0014O-9) 39.00 

52  (869-019-00141-7) 37.00 

53-59  (869-019-00142-5)  ......  11.00 

60  (869-019-00143-3)  35.00 


16.00 
35.00 

20.00 


61-60  (869-019-00144-1) 

81-85 (869-019-00145-0) 

86-99  (869-019-00146-8) 

100-149 (869-019-00147-6) 

150-189 (869-019-00148-4) 


29.00 
21.00 
39.00 
36.00 
24.00 


190-259  ., (869-019-00149-2) 17.00 


260-299 (869-019-00150-6) 

300-399 (869-01W)0151-4) 

400-424 (869^)19-00152-2) 

425-«99 (869-019-00153-1) 

700-789 (869-01W)0154-9) 


39.00 
18.00 
27.00 
28.00 
26.00 


Revision  Date 
Apr.  1,  1994 


Apr. 
Apr. 

July 
July 

July 
July 
July 
July 


(869-019-00111-5) 31.00        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


993 
994 

993 
993 

993 
993 
993 
993 

993 

993 
993 
993 
993 

993 
993 
993 

993 
993 

984 
984 
984 
993 
993 
993 
991 
1993 
993 

993 
993 
993 

993 
993 
993 

993 

993 
993 

993 


993 
993 

993 


993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 


Title 


Stock  Number 


Price 
26.x 


14.00 
6.00 
4.50 

13.00 
9.50 


790-End  (86W)lW)0155-7) .. 

41  Ct)apters: 
1,  1-1  to  1-10 „ 13,00 

1, 1-11  to  Appendix,  2  (2  Resented) 13.00 

3-6 „ 

7  

8  

9  

10-17 

18.  Vol.  I.  Ports  1-5  13  00 

18.  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  Ul,  Ports  20-52 13  00 

19-100 13:00 

1-100  (869-019-00156-5) 10.00 

•101  (869-019-00157-3) 30.00 

102-200 (869-019-00158-1) 11.00 

201-End  (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3)  . 

400^29 (869-019-00161-1)  . 

430-End  (869-019-00162-0)  ., 


43  Parts: 

1-999  (869-019-00163-8) 23.00 

1000-3999 (869-019-00164-6) 32.00 

4000-End (869-019-00165-4) 14.00 

44  (869-019-00166-2)  .. 

45  Parts: 

1-199 (869-O19-O0167-1)  .. 

200-499 (869-019-00168-9)  .. 

500-1199 (869-019-00169-7)  .. 

1200-€nd (869-019-00170-1)  .. 


Revision  Date 

July  1,  1993 

3  July  1,  1984 
3  July  1,  1984 
}July  1.  1984 
JJuly  1.  1984 
iJuly  1.  1984 
iJuly  1,  1984 
iJuty  1.  1984 
iJuly  1.  1984 
J  July  1,  1984 
iJuly  1.  1984 
iJuly  1,  1984 
July  1,  1993 
July  1.  1993 
sjuly  1,  1991 
July  1.  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

27.00        Oct.  1.  1993 


24.00 
25.00 
36.00 


22.00 
15.00 

30.00 
22.00 

46  Parts: 

1-40 (869-019-00171-9) 18.00 

41-69  (869-019-00172-7) 16.00 

70-89  (869-019-00173-5) 8.50 

90-139 (869-019-00174-3) 15.00 

140-155 (869-019-00175-1) 12.00 

156-165 (869-019-0017dM)) 17.00 

166-199  ....„ (869-019-00177-8) 17.00 

200-499 (869-019-00178-6) 20.00 

500^nd  (869-019-00179-4) 15.00 

47  Parts: 

0-19  (869-019-00180-8) 24.00 

20-39  (869-019-00181-6) 24.00 

40-69  (869-019-00182-4) 14.00 

70-79  (869-019-00183-2) 23.00 

80-End (869-019-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (669-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6  (869-019-00189-1) 23.00 

7-14  (869-019-00190-5) 31.00 

15-28  (869-019-00191-3) 31.00 

29-End  (869-019-00192-1) 17  00 

49  Parts: 

1-99  (869-019-00193-0) 23.00 

100-177 (869-019-00194-8) 30.00 

178-199 (869-019-00195-6) 20.00 

200-399 (869-019-00196-4) 27.00 

400-999 (869-019-00197-2) 33.00 

1000-1199  (869-0 19-00 198-1) 18.00 

1200-£nd (869-019-00199-9) 22.00 

50  Parts: 

1-199 (869-019-00200-6)  .. 

200-599 (869-019-00201-4)  .. 

600-End  (869-019-00202-2)  .. 


CFR  Index  ond  Findings 
Aids (869-022-00053-5) 


20.00 
21.00 
22.00 

38.00 


Oct.  1,J993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct  1.  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Ocfl,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct  1  1993 
Oct.  1.  1993 
Oct  1,  1993 
Oct.  1.  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  I.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct  1.  1993 
Oct.  1,  1993 


Jon.  1,  1994 


VI 


Federal  Register  /  Vol.  59.  No.  156  /  Monday,  August  15,  1994  /  Reader  Aids 


Stock  NumtMr  Price 

Complef*  1994  OR  set 829.00 

Miciofich*  cn  Edition: 

Complete  set  (one-lime  moiling) 188.00 

Complete  set  (one-fime  moiling) 188.00 

Complete  set  (one-fime  moiling) 223.00 

Subscription  (moled  0$  issued) 244.00 

MmckiOl  copies 2.00 


Revision  Date 
1994 

1991 
1992 
1993 
1994 
1994 


394 


'  Becouse  Title  3  is  on  onnuol  conipilotion,  this  volume  and  oH  pievious  volumes 
should  be  retained  at  o  permanent  re4«f«nce  sogK». 

'The  JUy  1,  1985  edition  o(  32  CfR  Ports  1-189  contains  o  note  onty  lor 
Ports  1-39  inclusive.  For  the  fuH  text  d  the  Defense  Acquisition  Regutotions 
m  Parts  1-39,  consJt  the  three  CFR  vofcjmes  issued  os  ol  July  r,  1984,  contcinina 
those  pats.  ^ 

^The  July  1,  1965  editwn  o»  41  CFR  Chapters  1-100  contains  a  note  only 
lor  Chopters  1  to  49  inclusive.  For  the  fuR  text  o<  procui«menf  regulaticns 
m  Chapters  1  to  49,  consutf  the  eleven  CFR  volumes  issued  os  o(  July  1 
1984  contoining  those  chopters. 

'IMo  omendments  to  this  volume  were  promulgated  during  the  pefiod  Apr 
1.  1990  to  Mor.  31.  .1994.  The  CFR  volunrte  issued  Apri  1,  1990,  should  be 
reloined. 

»r4o  onDencJments  to  this  volume  were  promulgated  during  the  period  JUy 
1,  1991  to  Jw»  30. 1994.  The  CFR  volume  issued  July  1,  1991,  should  be  retained 

*No  amendments  to  this  volume  were  promulgated  during  the  pertod  January 
I,  1993  to  December  31.  1993.  The  CFR  volume  issued  January  1,  1993  should 
be  retained. 


Order  Now! 

The  United  States 
Government  Manual 
1993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register;  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  States 
Government  Manual 


1993/94 


Superintendent  of  Documents  Publications  Order  Form 


Ofdef  Processing  Code: 

^6395 


Chmy»  your  orOer. 
Ifseasyt 


i.  ^  J 


To  tu  yoor  orders  (202)  512-2250 

dl  YES,  please  send  me cc>pics  of  the  The  United  States  Govemmeiit  Maaoal,  1993/94  S/N  069-000-0(K)5.^-3 

at  $.10.00  ($37..S0  foreign)  each. 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State,  Zip  code) 


Please  cfaoow  awtliod  oTpayMenfe 

G  Check  payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        j    |    |    | 


□  visa  □MasterCard  Account 


(Credit  card  expiration  date) 


-D 


Thank  yomfor 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  order  na) 


(Authorizing  signature)  •'•»  *'** 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  PittslMirgh,  PA  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  eifect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16).  .  . $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) .$25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 

A^n^/.  k  ,  CharoB  your  ordBr. 

^y^i  !  Its  easy! 

PleaM  Type  or  Print  {Form  is  aligned  for  typewriter  use.)  To  Ku  yoor  orden  wid  inqiiirict-(2Q2)  512-2259 

Prices  include  regular  don^stic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  cafl  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  Intemaiional  customere  please  add  25%. 


Qty. 

Stock  Number 

Title 

Price 
Each 

Ibtal 
Price 

1 

021-602-00001-9 

Catalog-Bestselling  Government  Books 

FREE 

FREE 

Ibtal  tor\ 

Publicationi 

(CompaiPf  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

I I  Check  payable  to  the  Superintendent  of  Docummts 

CH  GPO  Deposit  Account        I    I    I    I    I    I    I    l-Fl 
I I  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 

i L 


(Daytime  phone  including  area  code) 

Midonkrto: 

New  Orden,  Sopcrintcadcal  of  Documents 

Ra  Boi  3719H  Ptttstrargh,  VA  15250-7954 


1   1          1 

, 

(Credit  card  expiration  date)        I  hank  you  Jor  your  order* 

(Signature) 


Rn»-K 


tot 

ugh 

to 


7.00 
5.00 
3.00 
5.00 


2250 

and 


IE 


ots 

-a 


994 


994 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 
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Tuesday 
August  16,  1994 


^     i 


Briefing  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Denver,  CO  and 
Washington,  DC,  see  announcement  on  the  inside  <.ov<>r 
of  this  issue. 


II 
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202-51 Z-IMMI 
512-1806 


SlfBSCKIPflONS  AND  COPIES 

PIIBUC 
Subecripiion^: 

PapK!r  or  ficlu; 

Assisliince  wvith  public  sMiisi.nplions  ■ 

Online: 

Telnet  wais.access.gjHi.gov.  login  as  hewu.ser  <i:ntor-»,  no 
password  <ei;ter>;  or  use  a  modiMii  to  call  (202)  512-1  Wi I. 
login  as  wais.  no  password  <enter>.  at  the  s»x:ond  login  as 
newuser  <enter>,  no  password  <enter.- 

•Assistance  with  online  suijscriptions 
Single  copies^ck  copies: 

Paper  or  fiche 

Assistiince  with  pubiii  suinle  i:(;pifs 

fTDERAL  AgENOES 
Subscriptions: 

Paper  or  ficiu^ 

Assistance  with  Federal "iigeiicy  subscriptions 


202-512-l5ao 

512-1800 
512-180:i 


523-324.1 
523-5243 


For  other  telephone  numheni, 
ut  Ihe  end  of  this  is.sue 


•■  ihe  Reader  Aid;,  fcedion 


(OR. 
WHAT: 


THE  FTDERAL  REGISTER 
WHAT  IT  IS  AND  HDW  TO  USE  IT 

Any  iierMi!!  i»)u>  xsj-s  •;•!.  l.-ilff.il  .K»-;;ts!.'r  ,.ti<1  ('.(iilf  (il  f  (•(.Hr,,! 


WHY: 


I*!.-  ()tfn.<-  (l(  tbf   I'  lIlT.i:   K«g..SlHf 

h'rtf  jiabiit  br.'  Hiijis  (iipp.'^oxiinatf'.)  .1  ho.u.s)  in  (ires»'i;l: 

1   T'.c  rtf,ulatcry  itikcss,  with  a  focii.s  cm  Ihe  Kccifral  Kcjji"-" 

^vsUti!  ,ind  •'■t  ;>iiiil'i:'s  rfilf  i.-^  the  (invi-Uijiineiit  oi 

n'fjiiUt.ons 

J   The  rplalior..s'iij>  U'tuot-n  the  hudtral  Ki-j;iMer  uiul  lUnh  (•' 

KiHlcrdl  Keg!iirttioPi. 
1    I  he  ir:i(Hirtant  clernec.ts  (.f  tyf.it.i!  Fedcr,i!  Ket;i!<)ur 

ilof.uments. 
i   An  intrndixtii.ii  !o  ^^l(•  fJiicii:!^  auls  oi  ihe  FR'CVK  syMc:ii. 

(ti  (.'.'(ivide  the  public  with  access  to  information  necessary  ti. 
r»'.sertrch  Ft-dcra'.  anency  regulalitins  which  directly  affect  thpr»- 
r.hcre  w;ii  tie  i:i'  cliscnssion  fif  specific  agencv  regulations. 


WASHINGTON.  DC 

(TWO  BRIEFINGS) 


WHEN: 
WHERF; 


Septenilier  t:i  at  9:00  am  and  l;:i0  pm 
Office  of  the  Federal  Register 
C;onfer<!nce  Room.  800  North  (apitol  Street 
NVV,  Washington;  DC  Ct  blocks  north  r.t 
I'mon  Station  Metro! 


KESERVATIONS:    20.'-52:i-45n8 


DENVER.  CO 

WIIELN:  Septenilnr  21.  >l:(H)  am- 12  nimn 

WireRE:  Colorado  National  Bank  Building 

12.145  \V.  Alameda  Parkway. 

Room  207,  Lakewood.  fX) 
RESERVATIONS:   Federa!  information  Cent»;r 

1-800- 159-3997 


Printed  on  recycled  pa|:>cr  conisinm;;  liio'f  posi  co.isumrr  vnastt 
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Federal  Register 

Vol.  59,  No.  157 

Tuesday,  August  16,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabirity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubfished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  101 

rr.D.  94-68] 

Realignment  of  Tampa  and  Miami 
Districts 

agency:  U.S.  Customs  Senice, 
Department  of  the  Treasury. 
action:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  governing  the 
Customs  field  organization  by  changing 
the  boundaries  of  the  Tampa  District 
and  the  Miami  District,  which  he  in  the 
Southeast  Region.  The  boundaries  of 
these  two  districts  are  being  altered  to 
reflect  the  estabUshed  Judicial  districts 
within  the  state.  This  is  being 
accomphshed  by  transferring  the 
counties  of  Collier  and  Henc&y  to  the 
Tampa  Customs  District  from  the  Miami 
Customs  District.  The  realignment  will 
allou-  a  more  efficient  use  of  Customs 
employees  and  facilitate  operations  for 
many  of  the  users  of  Customs  services. 
EFFECTIVE  DATE:  September  15, 1994. 
FOR  FURTHER  INFORMATJON  CONTACT:  Brad 
Lund,  Office  of  Inspection  and  Control, 
(202)  927-0192. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  its  continuing  effort  to 
utiliziE  its  personnel,  facilities  and 
resources  more  efficiently,  and  to 
provide  better  service  to  the  public, 
importers  and  carriers.  Customs  is 
realigning  the  boundaries  of  its  Tampa 
and  Miami  Districts.  The  realignment 
gives  jurisdiction  over  all  cities  and 
counties  along  the  west  coast  of  Florida 
to  the  Tampa  District.  This  is  being 
accomplished  by  removing  the  counties 
of  Collier  and  Hendr>-  from  the  Miami 
District  and  adding  them  to  the  Tampa 
District. 


The  realignment  will  permit 
personnel  from  the  Tampa  District  to 
serve  the  areas  of  Colher  and  Hendry 
Counties  which  are  currently  under  the 
jurisdiction  of  the  Miami  District. 
Currently,  aircraft  inspection  clearances 
from  Naples,  which  is  in  Collier  County, 
must  be  coordinated  by  personnel  from 
the  Miami  District  which  is 
headquartered  approximately  120  miles 
away  while  personnel  from  the  Tampa 
District  are  stationed  at  the  Southwest 
Regional  Airport  in  Fort  Myers,  only  20 
miles  distant. 

An  additional  reason  supporting  the 
change  is  that  the  new  District 
boundaries  will  also  conform  to  the 
current  jurisdictional  boundaries  of  the 
Customs  Office  of  Enforcement.  The 
enforcement  boundaries  were  realigned 
in  1989  so  that  they  would  coincide 
with  the  jurisdictional  boundaries  of  the 
OU.S.  Attorney's  office  and  provide  for 
a  uniformity  of  treatment  for  all 
liquidated  damage,  penalty  and  seizure 
cases  instituted  in  the  state.  Af^er  this 
change,  all  Customs  transactions  can  be 
handled  within  the  same  District  offices. 

Support  for  this  realignment  has  been 
voiced  by  several  elements  of  the 
regional  importing  community  who 
anticipate  improved  service  from  a  local 
headquarters. 

It  is  not  anticipated  that  this 
amendment  will  have  any  impact  on  the 
staffing  level  in  either  District. 

Boundaries  of  Tampa 

The  new  boimdaries  of  the  Tampa, 
Florida,  District  are  as  follows: 

The  North  shore  of  the  St.  Mar\  s 
River  and  the  city  of  St.  Mar}s,  Ga..  and 
all  the  State  of  Florida  except  the 
counties  of  Indian  River,  St.  Lucie. 
Martin,  Okeechobee,  Palm  Beach. 
Broward,  Monroe.  Dade. 

Boundaries  of  Miami 

The  new  boundaries  of  the  Miami, 
Florida,  District  are  as  follows: 

The  counties  of  Indian  River,  St. 
Lucie.  Martin,  Okeechobee,  Palm  Beach, 
Broward,  Monroe,  and  Dade. 

Comments 

Customs  published  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  on  March  18, 1994  (59  FR 
12879)  which  invited  the  public  to 
comment  on  the  above  described 
realignment  of  the  Tampa  and  Miami 
District  boundaries.  No  comments  were 
received  in  response  to  this  invitation. 


Accordingly,  the  amendment  is  being 
pubhshed  in  final  as  it  was  proposed. 

Regulatory  Flexibilitv  Act  and  Executive 
Order  12866 

Customs  establishes  the  boimdaries  of 
the  various  districts  throughout  the 
United  States  to  enable  it  to  best 
perform  its  mission  and  to  serve  the 
public  as  efScienlly  as  possible. 
Although  this  document  is  being  issued 
af^er  notice  for  public  comment,  it  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
because  it  relates  to  agency  management 
and  organization.  Accordingly,  this 
document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.].  Because  this 
document  relates  to  agency  organization 
and  management,  it  is  not  subject  to 
E.O.  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organizations  and 
functions  (Government  agencies). 

Amendment  to  the  Regulations 
PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  101 
corrtinues  to  read  as  follows: 

Authority:  5  U.SC.  301:  19  use.  2.  66. 
1202  (General  Note  8.  Harmonized  Tariff 
Schedule  of  the  United  Slates).  1623, 1624. 

2.  Section  101.3(b)  is  amended  by 
removing  the  words  "Hendry,"  and 
"Collier,"  from  the  list  in  the  Column 
headed  "Area"  opposite  the  entry  for 
Miami,  Fla.  in  the  Southeast  Region  and 
also  from  the  bsting  in  the  "Area" 
column  opposite  the  entrv  for  Tampa.  * 
Fla.  in  the  Southeast  Region. 

George  J.  Weise, 

Cnmmissioner  of  Customs. 

Approved:  August  A.  199-4 
|ohn  P.  Simpson, 

Deputy  Assistant  Secretar,  of  the  Treosun- 
|FR  Doc.  94-20030  Filed  8-15-94:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 
[Regulation  No.  4] 
RIN  096O-AD94 

Federal  Old-Age,  Survivors  and 
Disability  Insurance;  Determining 
Disability  and  Blindness;  Extension  of 
Expiration  Date  for  Adult  Mental 
Disorders  Listings 

AGENCY:  Social  Sexiiritv  Administration. 

HHS. 

ACTION:  Final  rule. 


summary:  The  Social  Security 
Adniitii.stration  issues  listings  of 
impainnents  to  evaluate  disability  and 
blindness  under  the  Social  Security  ami 
supplemental-security  income  (SSI) 
programs.  This  rule  e.xtends  tlie 
expiration  date  for  the  adult  mental 
disorders  listings.  We  have  made  no 
revisions  to  the  medical  criteria  in  the 
listings;  they  remain  the  same  as  they 
ruiw  appear  in  the  Code  of  Federal 
Keg(dations.  This  extension  will  ensure 
that  we  continue  to  have  medical 
evaluation  criteria  in  the  listings  to 
adjudicate  claims  for  disability  based  on 
mejital  impairments  at  step  three  of  our 
swjuential  evaluation  process. 
EFFECTIVE  DATE:  This  rt^gulation  is 
effective  August  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 
do«  ument — Richard  M.  Rresnicl^.  Legal 
As.sjstant,  OfHce  of  Regulations.  Social 
Security  Admini.stration.  6401  Security 
Houlevard,  Baltimore,  MD  212:15.  (410) 
•)fi5-1758;  repirding  eligibility  or  filing 
for  benefits — our  national  toU-frcf 
(uiinbtT,  1-800-772-T21M 
SUPPLEMENTARY  INFORMATION:  On  August 
jR.  I'-tp."!.  we  pi.blisluid  revised  adult 
ottritat  disorders  listings  (v50  FR  ;i.")0:»H) 
ill  part  A  of  appttufiix  1  (Listing  of 
Impainuent.-i)  to  subpart  P  of  part  404. 
We  use  the  listiiigs  to  evaluate  disability 
.111(1  blindness  at  the  third  str?p  of  tin; 
MHjuential  evaluation  pr(K:ess  for  adults 
.ind  children  under  the  Social  Security 
iUid  SSI  programs.  The  listings  descriU' 
imp riirinentsconsidered  severe  enough 
t;  prevent  a  person  from  doing  an\ 
gainful  activity,  or,  for  a  child  under  a>;e 
18  applying  for  SSI  benefits  bas(;d  on 
ilisaliility,  from  functioning 
independently,  appropriattjiy,  and 
e{fe«:tively  in  an  age-appropriat<? 
manner.  We  use  the  criteria  in  part  A 
(uainly  to  evaluate  impairments  of 
Khilfs.  We  UM^  the  criteria  in  part  M  first 
fi.  f'V-dit  I'e  irapairmeiits  of  children 


under  age  18.  If  those  criteria  do  mit  _ 
apply,  we  may  use  the  criteria  in  part  A. 

Wneni  we  published  the  revised  adult 
mental  disorders  listings  in  August 
1985,  we  indicated  that  metlical 
advances  in  disability  evaluation  and 
treatment  and  program  experience 
would  require  that  the  listings  be 
periodically  reviewed  and  updated.  ~ 
Accordingly,  we  established  a  date  of 
August  28. 1988.  on  which  the  listings 
would  no  longer  be  effective  unless 
extend»;d  by  the  Secretary  or  revised 
and  promulgated  again.  Subsequently,, 
we  issued  a  number  of  final  niles 
extending  the  expiration  date  of  the 
atlult  mental  disorders  listings.  The;  last 
was  published  on  Augu.st  23,  199,3  (58 
FR  44444)  and  provided  that  the  listings 
for  adult  mental  disorders  would  no 
long«'rbe  effective  on  August  28,  1994. 
iMso,  on  July  18. 1991.  wo  published  a 
notice  tif  proposed  rulemaking  (N'FRM) 
(56  FR  33130)  that  included  ])roposed 
revisions  to  those  listings.  We  will 
publish  any  changes  to  the  listings 
based  on  that  NPRM  in  a  siihsequein 
final  rwle. 

In  this  final  regulation,  we  are 
extending  for  one  year,  to  August  zn. 
1995.  flie  date  on  which  the  adult 
mental  disorders  listings  will  no  iimger 
be  eff«s:tive.  We  believe  that  thi; 
requirements  in  these  listings  are  still 
valid  for  our  program  purposes.  As 
noted  jbove.  we  use  the  listings  at  the . 
third  step  of  the  sequential  evaluation 
prof:esfi.  Specifically,  if  we  find  that  an 
individual  has  an  impairment  that 
meets  the  statutory  duration 
requirement  and  also  meets  or  is 
equivalent  in  severity  to  an  impairment 
in  the  listings,  we  will  find  that  the 
individual  is  disabled  without 
coinplHing  the  remaining  steps  of  tlie 
sequential  evaluation  process.  We  do 
not  use  the  listings  to  find  that  an 
individual  is  not  disabled.  Indivifluals 
whose  impairments  do  not  meet  or 
equal  tiie  criteria  of  the  listings  receive 
individualized  assessments  at  the 
siib.sei|u(^nt  .steps  of  the  sequt-ntial 
ey.-iluatidn  process 

Regulatory  Procedures 

riu'Departm.ent,  cAen  when  not 
re(|uired  by  statute,  as  a  matter  of  policy 
generally  foUoivs  the  Administrative 
Procedure  Act  (APA)  NPRM  and  public 
coninitnt  procedures  specified  in  5 
I'.S.C"..  5.53  in  the  development  of  its 
regul.ilions.  The  APA  provides 
exceptions  to  its  notice  and  public 
( onunpnt  procedures  when  an  ageiu:y 
finds  there  is  good  cause;  for  dispfuising 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unneces.sary.  or 
cuatr.irv  to  the  public  interest.  We  h.iye 
(!i:rrfn;!ied  that,  under  5  r.SC. 


553{b)(B),  good  cause  exists  for 
dispensing  with  the  NPRM  and  public 
comment  procedures  in  this  case.  Good 
cause  exists  because  this  regulation  only 
extends  the  date  on  whicJi  the  aduU 
mental  disorders  listings  will  no  longer 
be  effective  and  makes  no  substantive 
changes  to  those  listings.  Tlie  current 
regulations  expressly  provide  that  the 
listings  may  be  e.xtencled  by  the 
Secretary,  as  well  as  revised  and 
promulgated  again.  Therefore, 
opportunity  for  prior  comment  is 
unnecessary,  and  we  are  issuing  the.se 
changes  to  our  regulations  as  a  final 
nih;. 

f;.VMUt/K;  Order  (E.G.)  1286ti 

The  Office  of  Management  and  Budget 
has  reviewed  this  nde  and  determined 
it  tloes  not  meet  the  criteria  for  a 
significant  regulatory  action  under  K.O 
1 2860. 

Hf;^uhiiory  Flttxibility  Act 

We  certify  diat  this  regulation  will  cot 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  9t>- 
354,  the  Regidatory  Flexibility  .Ac:t,  is 
not  required. 

Piififtnork  Ht'cluition  Act 

This  regulation  imposes  no  reporting/ 
recordkeeping  requirements 
ne<:essitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Clatalog  of  FedtTjl  Domestic  Assistanee 
Program  Nos.  9rt.802.  Social  Security— 
t)isdbility  Insurance:  93.803,  Sot;ial 
Set  iirity — Retirement  Insurance:  93.805, 
.S<)(:i;il  Security — Survivors  Insurance: 
Ml. 807,  Siipp'.Htr.eiitai  Security  Income! 

List  of  Subjects  in  20  CFR  Part  404 

.^dministrative  pracrtice  and 
procedure.  Blind,  Disability  benefits. 
Old-Age.  Survivors  and  Disability 
Insurance.  Reporting  and  recordkwiping 
requirements.  Social  Security. 

Dated:  Iiine  27,  1994 
Shirley  Chafer, 
C^omwissirnvr  (ifSurir.l  Sfctiritv 

Approved:  July  25.  1994. 
Donna  E.  Shalala, 
tin:wtury  (if  Uenlth  and  Ihiniaii  Sffnirvs 

For  the  reasons  set  forth  in  the 
preamble,  part  404.  subpart  P.  chapt(tr 
III  of  title  20  of  the  Code  of  Federal 
Rt!gulati(ms  is  amended  as  .set  forth 
below 

PART  404-FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

1.  The  authority  citation  for  sul>part  V 
iif  (Kirt  404  is  revised  jo  read  as  follows 
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Authority:  Sees.  202,  205  (a),  (b),  and  (d) 
through  (h),  216(i),  221  (a)  and  (i).  222(c). 
22.3,  225.  and  1102  of  the  Social  Security  Art 
.42  U.S.C.  402.  405  (a),  (b).  and  (d)  through 
(h).  416(i).  421  (a)  and  (i),  422(c).  423,  425 
and  1302. 

2.  Appendix  1  to  subpart  P  is 
amended  by  revising  item  13  of  the 
introductory  text  before  part  A  to  read 
as  follows: 

Appendix  1  to  Subpart  P— Libling  of 
Impairments 

•         *         •         *         ♦ 

13.  Mental  Di.sorders  (12.0»)):  August  28. 
1995. 

»  *  »  *  » 

3.  Part  A  of  appendix  1  (Listing  of 
Impairments)  to  subpart  P  is  amended 
by  revising  the  first  paragraph  of  12.00 
Mental  Disorders  to  read  as  follows: 

Appendix  1  to  Subpart  P— Listing  of 
Impairments 


12.00    Mental  Disorders 

The  mental  disorders  listings  in  12.00  of 
the  Listing  of  Impairments  will  no  longer  be 
effective  on  August  28. 1995,  unless 
extended  by  the  SeCTPtar>-  or  revised  and 
promulgated  again. 
»         *         »         »         • 

IFR  Doc.  94-19891  Filed  8-15-94:  8:45  ami 
BILUNG  CODE  4190-2»-M 


Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Tiamulin 

AGENCY:  Food  and  Drug  Admini.stration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Fermenta  Animal  Health  Co.  The 
supplemental  NADA  provides  for  the 
use  of  tiamulin  (Denagard®)  Type  A 
medicated  article  to  make  a  Type  C 
medicated  feed  used  for  the  treatment  of 
swine  dysenterj'. 
EFFECTIVE  DATE:  August  16. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  {HFV-133),  Food  and  Drug  " 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1644. 
SUPPLEMENTARY  INFORMATION:  Fermenta 
Animal  Health  Co.,  10150  North 
Executive  Hills  Blvd..  Kansas  City,  MO 
64153.  is  the  sponsor  of  NADA  139-472, 
which  was  approved  on  Julv  17. 1987 
(52  FR  26955).  for  the  use  of  tiamulin 


Type  A  medicated  articles  in  the 
preparation  of  Type  C  medicated  swine 
feeds.  As  first  approved,  the  Type  C 
medicated  feed  containing  35  grams  per 
.  ton  (g/t)  of  tiamulin  could  be  used  to 
control  swine  dysentery.  The  Type  C 
medicated  feed  containing  10 gof 
tiamulin  per  ton  could  be  used  for 
increased  rate  of  weight  gain  fi'om 
weaning  to  56.70  kilograms  (kg)  (125 
pounds  (lb)),  which  was  later  approved 
to  1 1 3.40  kg  (250  lb)  on  October  6,  1988 
(53  FR  39257).  The  sponsor  has 
submitted  a  supplemental  application 
providing  for  the  use  of  tiamulin  Type 
A  medicated  article  containing  5,  10,  or 
113.4  g/lb  of  tiamulin  hydrogen 
fumarate  to  make  a  Type  C  medicated 
swine  feed  containing  200  g;'t  of 
tiamulin  for  the  treatment  of  swine 
dysentery. 

The  supplemental  NADA  is  approved 
as  of  July  7,  1994.  and  the  regulations 
are  amended  by  modifying  §  558.600  (21 
CFR  558.600)  to  reflect  the  approval. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary.  In 
addition,  the  regulation  is  amended  by 
modifying  the  genera  '-TreponenHi"  to 
include  the  currently  scientifically 
accepted  genera  name  "Serpulina." 

Under  section  512(c)(2){F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  this 
approval  qualifies  for  3  years  exclusivity 
beginning  July  7. 1994.  because  the 
supplemental  application  contains 
reports  of  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
application  and  conducted  by  the 
applicant.  The  3  years  of  marketing 
exclusivity  applies  only  to  the  new 
claim  "for  treatment  of  swine 
dysentery"  for  which  the  supplemental 
application  was  approved. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  "has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
signi:icant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 


environmental  assessment,  may  be  seon 
in  the  Dockets  Management  Branch 
(address  above)  betw^een  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Fowl. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  .'\rf  (21  VSC 
.360b,  371). 

2.  Section  558.600  Tiamulin  is 
amended  in  paragraph  (c)(l)(i)  by 
removing  the  word  "Treponema"  and 
adding  in  its  place  the  words  "SerpuHna 
ITreponemar  and  bv  adding  new 
paragraph  (c)(3)  to  re'ad  as  follows: 

§558.600    Tiamulin. 

•        •        •        «        « 

(c)  *  •  * 

(3)  Amount.  200  grams  of  tiamulin  p»>r 
ton. 

(i)  Indications  for  use.  Treatment  of 
swine  dysentery  associated  with 
Serpulina  (Treponema)  bvodvsentehae 
susceptible  to  tiamulin. 

(ii)  Limitations.  Feed  continuously  as 
the  sole  feed  for  14  consecutive  days. 
Withdraw  feed  7  days  before  slaughter. 
Not  for  use  in  swine  over  113.40 
kilograms  (250  pounds)  body  weight. 
Use  as  the  only  source  of  tiamulin. 
Swine  being  treated  with  tiamulin 
should  not  have  access  to  feeds 
containing  polyether  ionophores  (e.g.. 
monensin.  lasalocid.  narasin. 
semduramicin.  or  salinomycin)  as 
adverse  reactions  may  occur. 

Dated:  Augusta.  1394 
Robert  C.  Livingston, 

Dirpctor.  Office  ofXav  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
IFR  Dec.  94-19935  Filed  8-15-04.  8  45  ami 

BILUNG  CODE  416tM)1-F 


21  CFR  Parts  510  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ketamine  Hydrochloride 
Injection,  USP 

AGENCY:  Food  and  Drug  Administration. 

HH.S. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  .imcnding  thi; 
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rinidial  drug  regulations  to  rpfli-t;! 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
.American  Veterinarj'  Products,  Inc.  The 
.\NADA  provides  for  intramuscular  use 
of  ketamine  hydrochloride  injection  in 
cats  for  restraint,  or  as  the  sole 
anesthetic  agent  for  diagnostic  or  minor. 
brief,  surgical  procedures  that  do  not 
require  skeletal  muscle  relaxation,  and 
in  subhuman  primates  for  restraint 
EFFECTIVE  DATE:  August  16,  1994. 
FOR  FUt«THER  INFORMATION  CONTACT: 
Charles  W.  Francis,  Center  For 
Veterinary  Medicine  (HFV-114),  Food 
and  Drug  Administration,  7500  Standi.sh 
"1.,  Rockville.  MD  20855.  301-594- 
1617. 

SUPPLEMENTARY  INFORMATION:  Amtirium 
Veterinary  Products,  Inc.,  749  South 
Umay,  suite  A3-231,  Fort  Collins,  CO 
80524,  filed  ANADA  200-073  which 
provides  for  intramuscular  use  of 
Ketamine  Hydrochloride  Injection.  llSP. 
in  cats  for  restraint,  or  as  the  sole 
anesthetic  agent  for  diagnostic  or  minor. 
brief,  surgical  procedures  that  do  not 
require  skeletal  muscle  relaxation,  and 
in  subhuman  primates  for  restraint.  Th<! 
drug  is  limited  to  use  by  or  on  the  order 
of  a  licensed  veterinarian. 

American  Veterinary  Products' 
ANADA  200-073  for  Ketamine 
Hydrochloride  Injection,  USP.  is 
approved  as  a  generic  copy  of  Fort 
Dodge's  NAD  A  045-290  for  VetalarC^.' 
Ketaset®  (ketamine  hydrochloride 
injection,  USP).  The  ANADA  is 
approved  as  of  )uly  21. 1994.  and  the 
regulations  are  amended  by  revising  21 
CFR  522.1 222a(c)(l)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  infornuition 
summary. 

In  addition,  American  Veterinary 
Products,  Inc.,  has  not  previously  betMi 
listed  in  21  CFR  510.600(c)(1)  and  (c){21 
as  sponsor  of  an  approved  application. 
That  section  is  amended  to  add  entries 
for  the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville.  MD  2085.".. 
I»etwfwn  9  a.m.  to  4  p.m..  Monday 
through  Friday. 

The  agency  has  c:aretully  considcn  d 
Wu-!  potential  environtnf;ntal  t;ffec:ts  of 
this  action.  FDA  has  concluded  that  tht- 
action  will  not  have  a  slgnificxint  iinpa<  i 
Oil  tlif  human  environniciil  am!  that  .iii 


fiiviforunental  impact  staten)ent  is  not 
requirtnl.  The  agency's  finding  of  no" 
significant  impact  and  the  evidence 
suppcirting  that  finding,  contained  in  an 
environmental  assessment,  may  be.sctMi 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
f)  ;n..  Monday  through  Friday. 

List  of  Subjects 

2lCh'H  PartSW 

Adoiinistratiye  practic:e  and 
procedure,  .Animal  dnigs.  Labeling. 
Reporting  and  recordkeejiing 
rt;ciuiprnients. 

2  7  CIK  Part  522 

.■\nimal  dnigs. 

ThoTpfore,  under  the  I'edoral  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  FV)od  and  Drugs  and  redelegated  to 
the  Canter  for  Veterinary  Medicine,  21 
CFR  parts  310  and  322  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501.  502.  503, 
512.  701.  721  of  the  Federal  F<x)d.  Drug,  and 
C>>siiiolic:  Act  (21  U.S.C.  321,  :!31,  351,  352. 
153.  ■!$0h.  371,  379e). 

2.  5*!Ction  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  adding 
alphabetically  a  new  entry  for  American 
Vetrinary  Products.  Inc..  and  in  the  table 
in  paragraph  (c)(2)  by  adding 
numerically  a  new  entr\'  for  "045984  "  to 
read  as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
labelef  codes  of  sponsors  of  approved 
applications. 

•         •         «         *         * 

i«:|*    *    ■ 
(,,,    .    . 


Ftftn  name  and  acklress 


American  Veterinary  Prcxlucts, 
Inc..  749  South  Lemay,  Suite 
A3-231.  Fort  Collins.  CO 
805^4  


Drug  labeler 
code 


045984 


C^l  • 


Drug  Intieter 
code 


U-'o9b4 


Firm  name  and  address 


American  Veterinary  Products. 
Inc.,  749  South  Lemay. 
Suite  A3-231,  Fort  Collins. 
CO  80524 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  c:itation  for  21  CFK 
pari  522  continues  to  read  as  follows: 

Authority:  St-c.  512  of  the  FcidHrnl  Fcx)d. 
I)ri!<{.  and  Cosmetic  Act  (21  U.S.C.  300b). 

2.  Section  522.1222a  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  522.1222a    Ketamine  hydrochloride . 
injection. 

«  •  «  «  •       ' 

Id  Sponsors.  ( 1)  See  Nos.  000856. 
057319,  and  045984  in  ^  510.600(c)  of 
this  chapter. 

•  •  *  •   _       » , 

Hilled;  August  8,  1494. 

Richard  H.  Teske,  . 

Deputy  Director.  Pnwnrkat  livview .  Cvntvr 
far  Veterinary  Medicine. 

\VR  Doc.  94-20066  Filed  8-15-94;  8:45  ami 
BILLING  CODE  4160-01-F 


21  CFR  Part  556 


Tolerances  for  Residues  of  New 
Animal  Drugs  in  Food; 
Dihydrostreptomycin 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplement  provides  for 
revised  tolerances  for  residues  of 
diliydrostreptomyc:in  in  edible  animal 
tissues. 

EFFECTIVE  DATE:  August  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae.  Center  For  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  Pfizer. 
Inc..  235  East  42d  St..  New  York.  NY 
10017.  filed  supplemental  NADA  65- 
483  that  provides  for  revising  tolerances 
for  residues  of  dihydrostreptomycin  in 
uncooked,  edible  tissues  of  cattle  and 
swine,  in  milk  from  dairy  animals,  and 
in  any  food  in  which  such  milk  is  used. 
A  zero  tolerance  level  was  established 
when  the  drug  was  originally  approved 
on  February  18.  1954.  A  zero  tolerance 
affirmed  that  no  detectable  residues  of 
the  new  animal  drug  were  permissible, 
in  edible  tissues  of  treated  animals 
when  the  tissues  were  assayed  using 
available  analytical  methods. 

As  analytical  technology  improved, 
advanced  methcKls  were  developed  thai 
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WPTV  more  sensitive  and  capable  of 
measuring  progressively  smaller 
amounts  of  residues  in  tissues.  FDA 
adopted  the  concept  of  maximum 
negligible  residues  to  reflect  the  lower 
level  of  quantitative  sensitivity  of  the 
i)ffi(  iid  regulatory  analytical  method. 
This  concept  was  later  modified  to 
t  onsidf;r  the  consumption  linels  of 
various  edible  tissues. 

In  addition.  dihydrostrcptonntJn  has 
Inren  approved  for  use  in  several 
injectable  and  intramammary  products 
u.sed  for  treating  bovine,  porrine, 
equine,  and  canine  species.  Wliore 
t()len»nri!s  for  use  in  food  animals 
would  have  been  appropriate,  those 
tolerances  were  not  established  becau.se 
of  the  existing  zero  level.  At  this  time, 
tolerances  for  residues  in  those  species 
are  eslablibhed. 

FDA  has  determined  that  a  revision  of 
!he  to!(!rance  from  zero  to  0.125  parts 
jjer  million  (ppm)  in  milk,  and  20  ppm 
■n  kidney  and  0..5  ppm  in  all  olhc^r 
'.issues  of  cattle  and  swine  is 
appropriate.  The  new  tolerance  reflects 
ihe  levels  that  would  have  been 
established  when  the  drug  was 
originally  approved  if  the  analytical 
methods  had  been  more  sensitive.  No 
new  toxicity  data  were  submitted, 
l.eveis.of  2.0  ppm  in  kidney,  0.5  ppm 
in  all  other  edible  tissues,  and  0.125 
ppm  in  milk  reflect  the  levels  that  FD.^ 
(  onsiders  to  be  safe  and  the  residue 
levels  that  the  U.S.  Department  of 
Agriculture  has  been  monitoring  for  a 
number  of  years. 

ThesunnVr-  -'  is  approved  asof  Ju!\' 
2!),  1994.  and  the  regulations  in  21  CFR 
.''")fi.2t)0  are  amended  to  n^flect  the  new 
tolerame  levels. 

The  approval  of  this  supplen-.rul  (iid 
lot  require  the  submission  of  new  daln 
.lud  inforniaiion.  Therefore,  a  freedom 
ni  information  sujnmary  under  21  CFR 
part  20  and  21  C  FR  514.11(e)(2)  was  not 
required   Appr;.. .-d  of  ihe  siippl»mient  is 
based  on  the  inionr.ation  submitted 
v.ith  the  original  N'.M3.\. 

The  flt,(n.  \  has  detc-mined  undtr  21 
CFR  2:.  J4!a)(Hi  that  this  action  is  of  a 
t\  pe  i>iai  does  not  iu'.ividually  or 
I  umiil.UiveK  have  a  significant  effi!  t  on 
l!ie  human  environmrnt.  Therefore, 
neither  an  onvirou.-nental  assessment 
nor  an  enviromren:  d  i-np.nrl  stat^'uier,! 
i-  require(i. 

1  is»  of  Subjects  in  Z^  CFR  Part  55B 

Aninidl  drii».  Foods. 

Therefore,  under  liie  1  .deral  Foi.d. 
I'"'.:;;  :;:yl  Closmdic  Act  and  undi^r 
authorilx  delegated  to  the  Commissioner 
of  FoiKJ  ,  pd  Drills  and  redelegated  hi 
liie  Cent  -r  for  X'clerin.iry  Mr-dit.ii  c,  21 
CFK  p,.ri  .".''()  is  .-.mended  as  fiillows: 


PART  55fr-TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
j>.!rt  556  continues  to  read  as  follows: 

Authoritv-:  Se(  s.  402.  512.  70]  of  :fie 
Ficierr.l  Food.  DruR,  and  Cosmetjr  .Ad  [21 

1  .s.c;  .3-i2.  aeob.  371). 

2  Se<  tion  556.200  is  revised  to  read 
as  follows: 

§  556.200    Dthydrostreptomycin. 

Tolerances  are  established  for 
residues  of  dihydiostreptoraycin  in 
uncooked,  edible  tissues  of  cattle  and 
swine  of  2.0  parts  per  million  (ppm)  in 
lidney  and  0.5  ppm  in  other  li.ssues. 
and  0.125  ppm  in  milk. 

Dated:  Auguci  9. 1994. 
Robert  C.  Livingston, 

ntrerior.  Office  ofXew  Animal  Dni}: 
Cvnliiation,  Center  for  Vetermarv  SU-dii  me. 
jFR  Dor.  9-J-19985  Filed  8-1.5-94:  8:4.5  arr.l 
EiLUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Engraving  and  Printing 
31  CFR  Part  605 
[T.D.  BEP-3] 

Regulations  Governing  Conduct  in 
Bureau  of  Engraving  and  Printing 
Buildings  and  on  the  Grounds  in 
Washington,  DC  and  Fort  Worth,  TX 

AGENCY:  Bureau  of  Engraving  ,-i.d 
Printing  (BEP).  Treasury. 
ACTION:  Final  nile. 


SUMMARY:  This  final  rule  is  amending 
the  provisions  of  the  regulations 
Coverning  Conduct  on  Bureau  of 
I.ng.-aving  and  Printing  Building  ai;d 
(Grounds  and  Bureau  of  Engraving  and 
Printing  Annex  Building  and  Grounds. 
The  existing  regulations  apply  oniv  to 
the  BEP  Buildinr.s  and  grounds  in 
Washington.  DC.  On  April  2t).  IWl.  the 
Secretary  of  Uu'  Trv'i-.ir,  tieiin  o'.ed  and 
offitialiv  opened  a  new  lii^J  faciUtv  in 
I  -ir*  \Vi)rth.  Texas,  uiii'  h  is  herei.'/cd'ter 
K:iown  .-.^  ;he  VVestfrn  Cuirencv 
Fai  ilily    This  final  rule  moiiifiestiie 
e\istinj;  regulations  to  in'  lude  t!:-  BEI-* 
Westen.  f  ".uri  nr  y  FaiilJc.  BiiiUiings 
a'id  Cn';i-v!s  !<■•  .:!ed  ii;  i  o't  Worth. 
■fexas 

EPFECTIVE  DATE:  .\ug!is;   !(..  i'J'M. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tio\  (:l.gj^;;i^  {,'ffif  e  otMauagein-'nt' 
S,:r\  i,  es:  Bureau  i.f  Eug.'.iving  .uid 
l.iutm;.;,  Konin  :i21-7.'\.  14th  and  C 
y.u'v.-^  S\\  .  VV;i.-!iinrl.i!i.  Df   2o:i2J< 
(JML'I  r.r-!-.'.-4M. 


SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Engraving  and  Printings 
Western  Currency  Facility  in  Fort 
Worth,  Texas  is  included  in  31  CFR  p.:rl 
fi05  along  with  the  BEP  properties 
located  in  Washington,  DC.  Title  5  of 
the  United  States  Code,  Section  301: 
tlelegation  of  authority  from  the 
Administrator  of  the  General  Services 
Administration,  dated  December  3. 
1992;  and  Treasury  delegation  of 
authority  from  the  Assistant  Secretary 
(Managen-.ent),  dated  February  4. 1993. 
give  the  Director.  BEP, 'overall  authority 
to  appoint  special  poHcemen  and  to 
make  all  needful  rulc^  and  regulations 
for  the  protection  of  BEPs  Buildings 
and  grounds  in  Washington.  DC,  and 
Fort  Worth.  Texas.  The  language  in  31 
CFR  part  605  now  recognizes  special 
police  and  not  guards  as  spc>cified  in  the 
former  language  of  the  regulations. 
Additionally,  closed  circuit  television  is 
used  instead  of  video  surveillance  in  the 
language  of  the  regulations,  and  the 
language  of  the  regulations  related  to 
access  to  BEP  has  been  expanded  to  be 
more  descriptive.  Moreover,  the 
provisions  related  to  penalties  and  oihi'r 
law  has  been  expandiid  to  be  more 
des(  riptive. 

Executive  Order  12866 

B'-(  ause  this  ride  relates  to  agenrv 
organization  and  managrrr.imt,  it  is  nol 
subject  to  Executive  Order  128fif-i. 
section  3(d)(3). 

Administrative  Procedure  .\i.\ 

Because  this  Treas-.irv-  decision  relates 
to  agency  organization  and  management 
a:id  is  procedural  in  nature,  notice  and 
public  procedure  and  a  dela\,-d 
effective  date  are  in.-pplicaiile  pursuant 
X"  5  IJnit.'d  .States  Codi^  .Section 
•'^■'3(a)(2). 

K.'gulatory  Flexibdity  A;  I 

Bee  ause  no  notice  of  prupc  iff 
rulemaking  is  required  for  this  final 
rule,  the  provisions  of  the  Reg-I.^Uiry 
Fj.'xibility  .At  t  do  not  applv. 

Paperwork  Reduction  .\<\ 

Th«  provisHnis  '.A  the  I'djj'.rv.urk 
Hi  duclioi)  .\ct  of  i'tHO,  Public  L.-.w  '.Kr- 
511.  44  LI. S.C.  chapter  35.  and  its 
unplementing  regukitions.  5  frR  part 
i:i2().  do  not  applv  to  this  rule  bei  auM' 
DO  retjuiremcit  tn  s  ollei  t  ir.loni^-.tlon  is 
<  ;ii!t(tm[iKilr!! 

Drafting  Information 

Ihe  |)rim  i;),ii  aiiihor  uf  tlus  doc  umeiit 
j;   Frov  Coygins.  Olfice  of  Management 
S  Tvites.  Hiiitviu  iiil_:nfj!av  ing  and    - 
1    ii'iini; 
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List  of  Subjects  in  31  CFR  Part  605 

Federal  buildings  and  facilities. 

31  CFR  part  605  i^s  revised  to  read  as 
fdllows: 

PART  605— REGULATIONS 
GOVERNING  CONDUCT  IN  BUREAU 
O^  ENGRAVING  AND  PRINTING 
BUILDINGS  AND  ON  THE  GROUNDS  IN 
WASHINGTON,  DC  AND  FORT 
WORTH,  TEXAS 

Authority:  5  U.S.C.  301:  Delegation. 
Administrator.  General  Services,  dated 
December  3. 1992;  Treasury  Delegation. 
Assistant  Secretary  (Management),  dated 
February  4. 1993. 

$  605.1    Conduct  on  Bureau  of  Engraving 
and  Printing  property. 

(a)  Applicability.  These  regulations 
apply  to  the  Buildings  and  grounds  of 
Ihe  Bureau  of  Engraving  and  Printing 
located  in  Washington.  DC  at  14th  and 
C  Streets  SW..  and  in  Fort  Worth.  Texas, 
at  9000  Blue  Mound  Road,  and  to  all 
persons  entering  in  or  on  such  property. 
Unless  otherwise  stated  herein,  the 
Bureau  of  Engraving  and  Printing 
Buildings  and  grounds  shall  be  referred 
to  in  these  regulations  as  the 
"property."  It  is  the  responsibility  of  the 
occupant  agencies  to  require  observance 
of  the  regulations  in  this  part  by  their 
employees. 

(b)  Limited  access.  (1)  The  property 
shall,  in  general,  be  closed  to  the  public. 
Except  as  specified  in  this  subsection, 
access  is  limited  to  Bureau  of  Engraving 
and  Printing  (BEP)  employees  and  those 
individuals  having  official  business 
with  the  BEP. 

(2)  Public  tours  of  the  facilities  are 
available  during  authorized  hours,  or 
during  such  other  times  as  the  Director 
may  prescribe. 

(3)  Limited  areas  of  the  premises  may 
be  open  to  individuals,  authorized  by 
the  Director,  by  prior  arrangement  on 
infrequent  occasions  that  are  announced 
in  advance. 

(4)  All  persons  entering  the  property, 
except  for  the  public  areas  specified  in 
paragraph  (b)(2)  of  this  section,  may  be 
required  to  present  suitable 
identification  and  may  be  required  to 
sign  entry  logs  or  registers. 

(5)  All  persons  entering  the  propert  v 
may  be  subjected  to  screening  by 
weapons  detection  devices  and  shall 
submit  to  such  screening  upon  re<juest 
as  a  condition  of  entrance. 

(6)  All  persons  entering  the  property 
may  be  subjected  to  inspections  of  their 
personal  handbags,  briefcases,  and  other 
handheld  articles. 

i?)  In  the  event  of  emergency 
situations,  access  to  the  property  may  be 
more  tightly  controlled  and  restricted. 


(8)  Any  entrance  onto  the  property 
without  official  permission  is 
prohibited. 

(c)  Becording  presence.  All  persons 
entering  the  property  may  be  monitored 
by  means  of  closed  circuit  television 
Most  internal  areas  of  the  property, 
especially  production  areas,  are 
continuously  monitored  by  closed 
circuit  television.  Any  video  image  from 
the  closed  circuit  television  systems 
may  be  recorded  for  later  use  as  needed. 

(d)  Preservation  of  property.  It  shall  be 
unlawful  for  any  person  without  proper 
authority  to  willfully  destroy,  damage, 
deface,  or  remove  property  or  any  part 
thereof  or  any  furnishings  therein. 

(p)  Compliance  with  signs  and 
directions.  Persons  in  and  on  the 
property  shall  comply  with  the 
instructions  of  BEP  Special  Police,  other 
authorized  officials,  and  posted  signs  or 
notices. 

(H  Muisances.  The  use  of  loud, 
abusive,  or  profane  language, 
unwarranted  loitering,  unauthorized 
assembly,  the  creation  of  any  hazard  to 
persons  or  property,  improper  disposal 
of  rubbish,  spitting,  prurient  prying,  the 
commission  of  any  obscene  or  indecent 
act.  Of  any  other  disorderly  conduct  on 
the  property  is  prohibited.  The  throwing 
of  any  articles  of  any  kind  in.  upon,  or 
from  the  property  and  climbing  upon 
any  part  thereof  is  prohibited. 

(g)  Gambling.  (1)  Participating  in 
games  for  money  or  other  property,  the 
operation  of  gambling  devices,  the 
conduct  of  a  lottery  or  pool,  the  selling 
or  purchasing  of  numbers,  tickets,  or 
any  otlier  gambling  in  or  on  the  property 
is  prohibited. 

(2)  possession  in  or  on  the  property  of 
any  numbers  slip  or  ticket,  record, 
notation,  receipt  or  other  wTiting  of  a 
type  ordinarily  used  in  any  illegal  form 
of  gambling  such  as  a  tip  sheet  or  dream 
book,  unless  explained  to  the 
satisfaction  of  the  Director  or  his 
delegate,  shall  be  prima  facie  evidence 
that  there  is  participation  in  an  illegal 
form  of  gambling  in  or  on  such  property. 

(h)  Intoxicating  beverages,  narcotics, 
and  drugs.  Entering  or  being  on  the 
property,  or  operating  a  motor  vehicle 
thereon,  by  a  person  under  the  influence 
of  intoxicating  beverages,  narcotics, 
hallucinogenic  or  dangerous  drugs,  or 
marijuana,  or  the  consumption  of  such 
beverages  or  the  use  of  such  drugs  or 
marijuana  in  or  on  the  property  is 
prohibited.  Intoxicants,  nonprescription 
narcotics,  and  other  controlled 
substances  (21  CFR  part  1308)  are 
prohibited  on  the  property. 

(i)  Soliciting,  vending,  debt  collection, 
and  distribution  of  handbills.  The 
unauthorized  soliciting  of  alms  and 
contributions,  the  commercial  soliciting 


and  vending  of  all  kinds,  the  display  or 
distribution  of  commercial  advertising, 
or  the  collecting  of  private  debts  other 
than  as  provided  by  law,  in  or  on  the 
property  is  prohibited.  This  rule  does 
not  apply  to  BEP  concessions  or  notices 
posted  by  authorized  employees  on  the 
bulletin  boards.  Distribution  of  material 
such  as  pamphlets,  handbills,  and  flyers 
is  prohibited  without  prior  approval 
from  the  Director  or  his  delegate. 

(j)  Photographs.  The  taking  of 
photographs  on  the  property  is 
prohibited,  without  the  written 
permission  of  the  Director.  Title  IH 
United  States  Code.  Section  474 
provides,  in  part,  that  whoever 
photographs  any  obligation  or  other 
security  of  the  United  States,  ot  any  part 
thereof,  shall  be  fined  not  more  than 
$5,000  or  imprisoned  not  more  than  15 
years,  or  both. 

(k)  Dogs  and  other  animals.  Dogs  and 
other  animals,  except  seeing-eye  dogs, 
shall  not  be  brought  upon  the  property 
for  other  than  official  purposes. 

(1)  Vehicular  and  pedestrian  traffic. 
(1)  Drivers  of  all  vehicles  in  or  on  the 
property  shall  drive  in  a  careful  and  safe 
manner  at  all  times  and  shall  comply 
with  the  signals  and  directions  of  BEP 
Special  Police  and  all  posted  traffic 
signs. 

(2)  The  blocking  of  entrances, 
driveways,  walks,  loading  platforms, 
fire  hydrants,  or  standpipes  in  or  on  the 
property  is  prohibited. 

(3)  Parking  in  or  on  tlie  property  is  not 
allowed  without  a  permit  or  specific 
authority.  Parking  without  authority, 
parking  in  unauthorized  locations  or  in 
locations  reserved  for  other  persons  or 
continuously  in  excess  of  8  hours 
without  permission,  or  contrary  to  the 
direction  of  BEP  Special  Police  or^of 
posted  signs  is  prohibited. 

(4)  This  subsection  may  be 
supplemented  from  time  to  time,  with 
the  approval  of  the  Director  or  his 
delegate,  by  the  issuance  and  posting  of 
such  specific  traffic  directives  as  may  be 
required  and  when  so  issued  and  posted 
such  directives  shall  have  the  .same 
force  and  effect  as  if  made  a  part  hereof. 

(m)  Weapons  and  explosives.  No 
person  while  on  the  property  shall  carr>' 
firearms,  other  dangerous  or  deadly 
weapons,  or  explosives,  either  openly  or 
concealed,  except  for  official  purposes, 
According  to  18  United  States  Code. 
Se<:tion  930,  "dangerous  weapon" 
means  "a  weapon,  device,  instrument, 
material,  or  substance,  animate  or 
inanimate,  that  is  used  for,  or  readily 
capable  of,  causing  death  or  serious 
bodily  injury  ..." 

(n)  Penalties  and  other  law.  (1) 
Violations  of  this  part  shall  be 
punishable  by  a  fine  of  not  more  than 
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$50  or  imprisonment  of  not  more  than 
30  days,  or  both  in  accordance  with  40 
United  States  Code,  Section  318c. 

(2)  Violations  of  18  United  States 
Code.  Section  930  (dangerous  weapon 
clause)  shall  be  punishable  by  a  fine  of 
SIOO.OOO  or  imprisoninont  for  not  more 
than  a  year,  or  both,  unless  there  is 
intent  to  commit  a  crime  with  the 
weapon,  in  which  case  the  punishir.ei.l 
shall  be  a  fine  of  5250,000  or 
imprisonment  for  not  more  thin  fivf 
years,  or  both. 

(3)  Nothing  co.'Uaincd  in  tins  p.-rt 
shall  be  construed  to  abrogate  am  othrr 
Federal,  District  of  Colu.mbia.  or  Texas 
law  or  regulations,  or  any  Tarrant 
County  ordinance  applicable  to  the 
property. 

Peter  H.Ddlv. 

Apjir(j\i'<); 
Mary  Ellen  VVifhrow, 

Trecb.iirfr  of  the  L'r.ited  Strjt,':, 

IFR  Doc.  94-20059  Filed  8-l^-HA:  H  -i.T  i,m| 

BILLING  CODE  4a40-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-5052-8] 

Florida;  Final  Authorization  ol 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  P.rolei  lion 
Agency. 

ACTION:  Immediiite  final  rule. 


SUMMARY:  Florida  has  applied  for  Hnal 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resourr  I-  Conservation  and  Recovery 
Act  fRCRA).  Florida's  revisions  <  (msisi 
of  the  pro\  isions  contained  in  the  rules 
promulgated  between  July  1.  rj'io,  and 
June  30,  1992.  otherwise  known  as 
Rf^KA  Cluster  I  &  IF  These  requirements 
are  listed  in  section  B  of  this  document. 
■J  he  Environmental  Protection  Agency 
(EPA)  has  revje'.ved  Florida's 
applif  ation  and  has  made  a  de<  i.sion. 
subject  to  public  review  and  conunejil. 
that  the  Florida  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
fin;d  autJiorization.  Thus.  EP.A  intends 
to  approve  Florida's  hazardous  waste 
program  nnisions.  Floiida's  application 


for  program  revisions  is  available  for 
public  review  and  comment. 
DATES:  Final  authorization  for  Florida's 
program  revisions  shall  be  effective 
October  17.  1994  unless  EPA  publishes 
a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule 
All  comments  on  Florida's  program 
revision  application  must  be  re(  eived  h\ 
the  clo'-r  of  business,  .Si>pti-iiiber  1,S 
1994 

ADDRESSES:  Written  con:ments  should 
he  sent  to  A.R.  Hanke.  Chief.  State 
Programs  Section,  Waste  Programs 
Branch.  Waste  .Manag^.ment  Divison. 
C.SEPA.  345  Courtiand  Street  \'E.. 
Atlanta.  Georgia  303f,5.  Copies  of 
Morida's  program  revision  appJit.a'ion 
are  available  during  norm.al  business 
hours  at  the  following  addresses  for 
insperlion  and  copying:  Floriiia 
Department  of  Environmental 
Prote(  ticjn.  2500  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400.  phor*^ 
(r)()4)  488-0300.  IJSEPA  Region  IV. 
Library.  345  Courtiand  Street  \'E  . 
Atlanta.  Cetirgia  30365.  (404)  34  7-4216 
FOR  FURTHER  INFORMATION  CONTACT:  A) 
Hanke.  Chief,  State  Programs  .Sec  tion. 
Waste  Programs  Branch.  Waste 
Management  Division,  U  .S. 
Environmental  Protection  Agen(  v.  345 
Courtiand  Street  NE..  Atlanta,  fieorgia 
303fi5;  (404)347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

.States  with  fimil  authorization  i.ndi  r 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  T.S.C 
6926(b).  have  a  continuing  obligstjnn  to 
maintain  a  hazardous  \\aste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  .-rhlition. 
as  an  interim  measure,  the  .M-;rardous 
and  Solid  W.a.ste  Amenrim-  nts  of  IOh^ 
(Puiilic  Law  98-616.  Nn\  ember  8.  1984. 
hereinafter  "HSW,^")  allows  States  to 
revise  their  programs  to  bet  ome 
substantially  equivalent  in.strad  of 
equivalent  to  RCRA  requiremen;:. 
jiroinulgated  under  liSW'A  authunu 
.States  exercising  the  latter  option 
receive  "interim  authorizatinn"  for  the 
HSWA  r.'.'jui.'-emf-nts  under  seclicn 
30n6(g)  of  RCRA.  42  U.S.C.  6926ig).  and 
later  apply  for  final  authorizatioi:  for  the 
HSW.A  requirements. 

Revisions  to  .State  hazardous  w.isft- 
piog.rams  are  nt'ces.sary  when  Fede.--;,!  or 
Si-ile  s:,iti;to.-\  or  regujatorv  autlintilv  is 


modified  or  when  certain  other  changes 
occur.  Most  conmionly.  State  program 
revisions  are  necessita'ted  by  changes  to 
EPA's  regulations  in  4()  CFR  parts  124. 
260  through  263  and  270. 

B.  Florida 

Florida  initially  received  final 
^uthoriz.-ition  for  its  base  RCRA  prograui 
effective  on  February  12.  1985.  (50  FR 
3908,  January  29,  1935).  Florida 
received  authorization  for  re\  isions  it., 
its  program  on  April  6.  1992,  for  Non- 
K.SWA  III.  !V.  and  V.  and  on  January  10 
1994  for  HSWA  I  without  Corroclive 
Action.  Today.  Florida  is  seeking 
approval  of  its  program  rev  isions  isi 
accordance  with  40  CFR  271.21(b)(3) 

EPA  has  re\  iewed  Florida's 
application  and  hes  made  an  immediate 
final  decision  that  Florida's  hazardoi;s 
waste  program  revisions  satisfy  all  of 
the  requiremenis  necessary  to  qualify 
for  final  authorization  Consequently, 
EPA  intends  to  grant  final  authoriz^ti(Jn 
for  the  additional  program 
modifications  to  Florida.  The  public 
may  submit  written  comments  on  KP.^s 
i.mmediate  final  decision  up  until 
Octoljer  1 7.  1994.  Copies  of  Florida's 
application  for  these  program  revisions 
are  available  for  inspection  end  copv  jng 
.it  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice 

Approv  al  of  Florida's  program 
revisions  shall  become  effective  0(.to!j«fr 
17,  1994.  I'nless  an  adve.-se  comment 
P'»rlaining  lu  the  State's  rev  isions 
<iiscuss'>d  in  this  notice  is  received  by 
the  end  of  the  co:nment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either:  (1)  A 
withdrawal  of  the  immediate  final 
decision;  or  (2)  a  notice  containing  a 
response  to  com.ments  which  either 
affirms  that  the  immediate  final 
der:isi(»n  takes  effet  t  nr  reverses  the 
de(  ision. 

EPA  shall. id.niinisler  any  RCR.A 
haz^irdous  waste  permits,  or  portiocs  uf 
)"crm!ls  th;;t  contain  c  onditions  luiscd 
upon  the  Federal  prcjgram  provision*-  for 
V.  hich  the  State  is  applving  for 
authorization  and  which  were  issued  by 
FPA  prior  to  the  effective  date  of  this 
authorization.  EPA  vv iil  suspemi 
issuanc  e  of  any  fiirther  permits  u)idi'r 
the  provisions  for  whu  h  th<^  .State  is 
being  authorized  on  tf.e  !>fiei  live  d.ti'  t.l 
this  authorization. 

i'lorida  is  toiiay  <i-i>king  authoritv  in 
administer  the  foilowing  Federal 
re()uircMnents 
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Description 


Toxicity  Characteristic;  HydrocartKxi  Recovery  Operations 

Petroieum  Refinery  Primary  and  Secondary  Oil/Water/Solkis  Sepa- 
ration SKjdge  Listing  (F037  and  F038).  , 


Wood  Preserving  Listings 


Land  Disposal  Restrictions  for  Third  Third  Scheduled  Wastes;  Tech- 
nical AmerxJments. 
Toxicity  Cturacteristic;  Chlorofhjorocartx>n  Refrigerants  

Aemoval  of  Strontium  Sulfide  from  the  Li«t  of  Hazardous  Wastes; 

Technical  Amendment 
Organic  Air  Emission  Standards  for  Process  Vents  and  Equipment 

t.eaks;  Techrtical  Amendment. 
Administrative  Stay  for  Portions  of  the  K069  Listing  

Revision  to  the  Petroleum  Refining  Primary  and  Secondary  Oil/ 

Water/SoNds  Separation  Sludge  Ustings  (F037  and  F038). 
Mining  Waste  Exclusion  III 

Administrative  Stay  for  F032.  F034.  and  F035  Listings 

Wood  Preserving  Listings:  Technical  Corrections 


Land  Disposal  Restrictions  for  Electric  Arc  Furnace  Dust  (K061) 
Exports  of  Hazardous  Waste;  Technical  Co»rection 


Amendments  to  Interim  Status  Standards  for  Downgradient  Ground 
Water  Monitoring  Wei  Locations. 

Liners  and  Leal(  Detection  Systems  for  Haiardous  Waste  Land  Dis- 
posal Units. 

Administrative  Stay  for  the  Requirement  that  Existing  Drip  Pads  Be 
Impermeable. 

Second  Correction  to  the  TWrd  Third  Land  Disposal  Restrictions 

Hazardous  Debris  Case-by-Case  Capacity  Variance 

Lead-t>earing  Hazardous  Materials  Case-t>y>Case  Capacity  Variance 
Toxicity  Characteristics  Revisions:  Technical  Corrections  


Toxicity  Characteristic  Amendment 


Wood  Preserving;  Amendments  to  Listings  and  Technical  Require- 
ments. 


FR  date  and  page 


10/5/90,  55  FR  40834; 

2/1/91.  56  FR  3978; 

4/2/91.  56  FR  13406. 
11/2/90.  55  FR  46354; 

12/17/90.  55  FR 

51707. 
12/6/90.  55  FR  50450  .. 


1/31/91.  56  FR  3864.... 
2/13/91.  56  FR  5910  .... 
2/25/91.  56  FR  7567  .... 
-tiSe/gi.  56  FR  19290.. 
5/1/91.  56  FR  19951  .... 
5/13/91.  56  FR  21955.. 
6/13/91,  56  FR  27300.. 
6/13/91.  56  FR  27332  „ 
7/1/91.  56  FR  30192.... 

8/19/91,  56  FR  41 164.. 
9/4/91.  56  FR  43704..,. 
12/23/91.  56  FR  66365 
1/29/92.  57  FR  3462  .... 
2/18/92,  57  FR  5859  .... 
3/6/92.  57  FR  8086 


5/15/92.  57  FR  20766  .. 
6/26/92.  57  FR  28628  .. 
7/10/92,  57  FR  30657  .. 

6/1/92,  57  FR  23062  .... 

12/24/92,  57  FR  61492 


Florida  rule 


17-730.030(1)   F.A.C.   403.72(1) 
F.S. 

17-730.030(1).  F.A.C.  403.72(1) 
F.S. 

17-730.020.  030.160.180  &  220 

F.A.C.    403.704,721.    &    722 

F.S. 
17-730.030.  160.  &  183  F.A.C. 

403.72.  &  721.  F.S. 
17-730.030(1)  F.A.C.  403.72(1), 

F.S. 
17-730.030(1)  F.A.C.  403.72(1), 

F.S. 
17-730.180.     &     220     FAC. 

403.087,  721.  &  722  F.S. 
17-730.030     F.A.C.     403.71(1) 

F.S. 
17-730.030(1)    FAC.   403.72(1) 

F.S. 
17-730.030(1).  F.A.C.  403.72(1). 

F.S. 
17-730.030.  180,  F.A.C.  403.72. 

&  721  F.S. 
17-730.030.    160.    180.   &  220 

F.A.C.    403.72.   721,    704.    & 

722,  F,S. 
17-730.030.     &      183     FAC. 

403.72.  &  721  F.S. 
17-730.160    F.A.C.    403.721(3). 

F.S. 
17-730.020.     &      180.     F.A.C. 

403.704,  4  721.  F.S. 
17-730.020,  180,  a  220,  F.A.C. 

403.721,  &  722,  F.S. 
17-730.180   (1)   F.A.C.   403.721 

F.S. 
17-730.180.     &     183.     F.A.C. 

403.721.  F.S. 
17-730.83,  FJV.C.  4(a.721,  F.S. 
17-730.183,  FAC.  403.721.  F.S. 
17-730.030.      &      180.      F.A.C. 

403.72.  &  721  F.S. 
17-730.030.    F.A.C.    403.72(1). 

F.S. 
17-730.030,      &      180      F.A.C. 

403.72,  &  721.  F.S. 


7o«?S^„T^  'i?'iI"Fy  31.  1991.  and  the  July  8.  1987.  optional  amendments  to  40  CFR  270.42  are  not  adopted  by  Florida.  Rule  17- 
730.290(1  )(d),  F.A.C..  States  that  trie  Department  may  require  permit  nxxlifications  for  the  causes  set  forth  in  40  CFR  270.42. 


C.  Decision 

I  conclude  that  Florida's  application 
for  these  program  revisions  meet  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  Florida  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised,  except  where 
otherwise  noted. 

Florida  now  has  responsibility  fcK 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application,  its 
previously  approved  authoritios  and 
where  otherwise  noted  in  this 
document.  Florida  al.sn  has  primary 


I 

enforcement  responsibilities,  although 
EPA  nitains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
sections  3008.  3013.  and  7003  of  RC^RA. 


number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Florida's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
The  Office  of  Management  and  Budget    entities. 


Compliance  With  Executive  Order 
12866 


has  exempted  this  rule  from  the 
requirements  of  section  6  of  Exeaitivc 
Order  12866. 

Certification  Under  the  Ref;ulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  II.S.C. 
t)05(b).  I  hereby  certify  that  this 
authoriEation  will  not  have  a  significant 
econonlic  impact  on  a  substantial 


This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
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roquirements.  Water  pollution  control. 
Water  supply. 

Autliority:  This  notice  is  issued  uader  the 
authority  of  sections  2002(a).  3006  and 
7004(h)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(;i).  6926.  6974[b)). 

Dated:  August  8.  1994. 
Patrick  NL  Tobin. 
Acting  Regional  Administrator. 
IFR  Doc.  94-20040  Filed  8-15-94:  8:45  am) 
BiLUNG  CODE  esaft-so-p 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Vinidlife  Service 

50  CFR  Part  23 

RIN  101S-AC31 

Changes  in  List  of  Species  in 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnOM:  Final  rule. 

SlMymARY:  The  ConvenUon  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (QTES 
or  the  Convention)  regulates 
international  trade  in  certain  animals 
and  plants.  Species  for  which  such  trade 
is  controlled  are  listed  in  Appendices  I. 
n,  and  III  to  the  Convention.  The 
coimtries  participating  in  this  treaty, 
including  the  United  States,  have 
adopted  species  amendments  to 
Appendices  I  and  II.  The  United  States 
did  not  enter  a  reservation  on  any  of 
these  listing  amendments  approved  at 
the  eighth  meeting  of  the  Conference  of 
the  Parties.  This  document  incorporates 
these  amendments  into  the  U.S.  Fish 
and  Wildlife  Service's  regulations 
implementing  the  Convention. 
DATES:  The  amendments  set  forth  in  this 
rule  entered  into  effect  and  became 
enforceable  on  June  11. 1992,  under  the 
terms  of  the  Convention.  Therefore,  this 
rule  is  effective  August  16, 1994. 
ADDRESSES:  Please  send  correspondence 
concerning  this  document  to  Chief, 
Office  of  Scientific  Authority;  Mail  slt)p: 
Room  725.  Arlington  Square  Building: 
U.S.  Pish  and  Wildlife  Service:  1849  C 
St..  NW.;  Washington.  DC  20240;  fax 
number  703-358-2276.  Express  and 
messenger  deliveries  should  be 
addressed  to  the  Office  of  Scientific 
Authority;  4401  North  Fairfax  Drivf?. 
room  750;  Arlington,  Virginia  22203. 
Materials  received  will  be  available  fur 
public  inspection  by  appointment,  from 
8:00  a.m.  to  4:00  p.m.  Monday  through 


Friday  at  the  above  address  in 
Arlington.  Virginia  (room  750). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane.  Chief.  Office  of 
Scientific  Authority.  U.S.  Fish  and 
Wildlife  Service,  at  telephone  703-358- 
1708. 

SUPPLEWENTARf  INFORMATION: 
Background 

The  Convention  regulates  import, 
export,  re-export,  and  introduction  from 
the  sea  of  certain  animal  and  plant 
species.  Species  for  which  trade  is 
controlled  are  included  in  three 
appendices.  Their  inclusion  in 
Appendix  I  or  II  is  by  agreement  of 
CITES  Party  countries.  Appendix  I 
include  species  threaten€Ki  with 
extinction  that  are  or  may  be  affected  by 
trade.  Appendix  11  includes  species  that 
although  not  necessarily  now  threatened 
with  extinction  may  become  so  imless 
trade  in  them  is  strictly  controlled.  It 
also  lists  species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
species  may  be  brought  under  effective 
control  (e.g.,  because  of  difficulty  in 
distinguishing  specimens  of  the 
currently  or  potentially  threatened 
species  from  the  specimens  of  other 
species).  Appendix  III  includes  species 
that  any  Party  country  unilaterally 
designates  as  being  subject  to  regulation 
within  its  jurisdiction  for  purposes  of 
restricting  or  preventing  exploitation, 
and  for  which  cooperation  of  other 
Parties  is  needed  to  control  trade. 

Any  CITES  Party  may  propose 
amendments  to  Appendices  I  and  H  for 
consideration  at  meetings  of  the 
Conference  of  the  Parties.  The  text  of 
proposals  must  be  communicated  to  the 
CITES  Secretariat  at  least  1 50  days 
before  a  meeting.  TTie  Secretariat  must 
then  consult  the  other  Parties  and 
appropriate  intergovernmental  agencies, 
and  communicate  rcspon.ses  to  all 
Parties  no  later  than  30  days  before  the 
meeting.  Amendments  are  adopted  by 
consensus  or  a  two-thirds  majority  of 
the  I'arties  present  and  voting. 

Actions  of  the  Parties 

The  eighth  meeting  of  the  Clonference 
of  the  Parti{;s  to  CITES  was  held  on 
March  2-13,  1992.  in  Kyoto.  Japan.  At 
the  meeting  (COP8),  the  Parties 
rniisidered  81  different  proposals  to 
-HiiuMid  the  appendices  for  animals  and 
27  different  proposals  for  plants.  Tlu; 
in«  proposals  vve.re  described  in  earlier 
Federal  Register  notice;  and  addressed 
in  the  Federal  Register  on  MHrt;h  4. 
I'i<t2,  for  p.'oposals  submitted  hv  the 
Inited  Slates  (57  FR  7719)  and  by  other 
Parties  (r.7  FR  7713).  the  proposii'ls  that 


were  approved  by  this  Conference  of  the 
Parties  were  announced  in  a  May  13. 
1993.  Federal  Register  notice  {57  FR 
20443);  note  this  clarifying  correction  to 
57  FR  20445.  that  the  Anthracoceros 
spp.  (hombills)  also  were  proposed  for 
addition  to  Appendix  II  by  the 
Netherlands  (and  approved).  As  also 
announced  in  that  May  13.  1992.  notice, 
some  pro{K>sals  were- withdrawn  by 
their  proponents  or  rejected  by  the 
Parties. 

That  notice  (57  FR  20443)  requested 
comments  from  the  public  on  whether 
the  U.S.  Fish  and  Wildlife  Ser\'ice 
(Service)  should  recommend  that  the 
United  States  enter  reser\-ations  on  any 
of  the  listing  amendments.  The  effect  of 
a  reservation  would  be  to  e.xempt  this 
country  from  completely  implementing 
the  Convention  for  the  particular 
species.  More  comprehensive 
discussions  of  any  practical  effects  of 
entering  a  reservation  and  reasons  for  or 
against  entering  reservations  are 
contained  in  November  22. 1985.  and 
December  15. 1989.  Federal  Register 
notices  (SO  FR  48212  and  54  FR  51432, 
respectively);  Changes  to  the  CITES 
appendices  as  a  result  of  the  eighth 
meeting  of  the  Conference  of  the  Parties 
that  are  incorporated  into  the  U.S.  Code 
of  Federal  Regulations  are  printed  as  the 
conclusion  of  this  notice. 

Related  Considerations 

Namibia  and  Zimbabwe  proposed  to 
transfer  the  cheetak  [Acinonyx  jubatus) 
populations  of  Botswana.  Malawi. 
Namibia.  Zambia,  and  Zimbabwe  from 
Appendix  I  to  Appendix  II.  with  export 
quotas.  In  the  March  4. 1992,  Federal 
Register  (57  FR  7713).  the  United  States 
opposed  this  amendment,  since  the 
Service  had  not  received  the 
proponents'  supporting  statement  from 
the  CITES  Secretariat  prior  to  COP8. 
The  proposal  was  redrafted  at  t:(  )F8  as 
a  re.solution  [see  Doc.  8.22  (Rev.)] 
retaining  the  species  in  Appendix  1  and 
establishing  the  following  quotas  (for 
trophies  and  skins:  2  per  person): 
Botswana.  5:  Namibia.  100;  and 
Zimbabwe.  50.  However,  such  a 
resolution  was  deemtKl  to  lie 
uruiecessary.  and  the  quotas  have  been 
reflected  in  the  Secretariat's  annotations 
to  the  appendices. 

The  original  proposal  to  transfer  the 
.siib-5iaharana  population  of  leopartls 
[Panthera  pardus)  from  Appendix  !  to 
appendix  11.  with  export  quotas,  was 
n-drafted  as  a  revision  of  re.sjihition  . 
Cionl.  7  7.  with  the  quotas  (for  trophies 
and  skins:  2  per  person)  ircnsawul  fur 
Malawi  (50)  and  South  Africa  (7')).  and 
initiateti  (new  quota)  for  Naniibia  (100). 
the  S€fr\ice  supports  the  continuation  of 
this  quota  system  for  leojiard  trnphies 
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and  skins  for  personal  use  as  previously 
provided  for  in  resofution  Conf.  7.7  and 
now  in  Conf.  8.10. 

Resolution  Conf.  8.18  adopted  a 
nomenclatorial  reference  as  a  guideline 
for  cacti  (Cactaceae);  therefore,  several 
less  familiar  names  are  added  lo  the 
existing  listings.  Also,  by  an  amendment 
at  COPS  and  Resolution  Conf.  6.18,  the 
flasked  artificially  propagated  seedlings 
of  all  Appendix  11  species  are  e.xcluded 
from  regulation.  Resolution  Conf. 
8.17(c),  by  interpretation  of  CITES 
Article  VII(4)  and  Article  I(b)(iii). 
exempts  the  flasked  artificially 
propagated  seedlings  of  Appendix  1 
orchid  species  (details  are  in  the  March 
4. 1992.  Federal  Register;  57  FR  7774) 
A  subsequent  postal-procedures 
amendment  also  addresses  this  topic 
(details  are  in  the  November  6,  1992. 
Federal  Register;  57  FR  53090).  All  the 
flasked  artificially  propagated  orchid 
seedlings  (Orchidaceae)  thus  are  not 
regulated  by  CITES. 

Comments  Received  and  U.S.  Decisions 

The  Ser\ice  received  26  public 
comments  in  response  to  the  May  1,3. 
1992,  Federal  Register  notice:  one 
requested  that  the  United  States  enter  a 
reservation  on  the  listing  of  the 
American  black  bear  (Ltsus 
o/ijer/ca/Jifs);  one  requested  the  enterijig 
of  a  reservation  on  the  listing  of  the 
paddlefish  [Polyodon  spcthulaY^  and  24 
expressed  concern  over  the  permitting 
consequence  for  pre-ClTES  specimens 
from  the  listing  of  Brazilian  rosewood 
(Dnlbergia  nigra]. 

The  International  Association  of  Fish 
and  Wildlife  Agencies  urged  the  United 
Slates  to  take  a  reservation  on  the  listing 
of  the  American  black  bear  in  Appendix 
II,  which  had  been  for  reasons  of 
similarity  of  appearance  [CITES  Article 
II(2){b!l.  At  the  eighth  meeting  of  the 
Confemr.ce  of  the  Parties  to  CITES,  the 
other  Party  countries  recognised  that  the 
North  American  black  bear  populations 
are  not  threatened  by  trade,  but  the  sale 
of  undocumented  gall  bladders 
threatens  the  existence  of  Asian  bear 
species  that  art;  listed  in  Appendix  I. 
With  either  an  Appendix  II  or  Appendix 
111  listing  of  Ihc  American  blark  bear,  all 
the  parts  of  bears  in  international  trade 
require  CITES  ducumentation,  thus 
eliminating  undocumented  par's  from 
legitimately  entering  the  trade. 
Although  the  U..S.  delegation  felt  that 
Canada's  previous  listing  of  this  specif's 
in  Appendix  III  was  adequate,  thp  action 
by  the  Parties  in  listing  this  black  bear 
in  Appendix  II  may  help  to  reduce  the 
illegal  trade  in  the  similar-appearing 
parts  of  endangered  bears. 

Former  Congressman  Ron  Marlonee  of 
Montana  r'Hjiicslcd  thiil  the  United 


.States  enter  a  reservation  on  the  listing 
of  the  paddlefish  in  Appendix  II.  He 
(ontended  that  the  listing  would 
seriously  jeopardize  a  non-profit 
paddlefish  roe  operation  in  Montana. 
The  IJ.S.  Fish  and  Wildlife  Service's 
North  Central  Regional  Office  (Region  6) 
had  prepared  a  proposal  to  add  this 
species  to  .Appendix  I  of  CI'lTiS.  The 
I  'nited  States  submitted  the  proposal  to 
thr;  CITES  Secretariat  to  include  the 
paddlefish  in  Appendix  I,  but  with  a 
notati(xi  that  the  Service  was  seeking 
additional  information,  and  might  revisp 
the  prapobdl  to  recommend  listing  in 
Appendix  II.  The  United  States 
ulliniatc'iy  did  change  to  propose  thai 
the  paddlefish  be  included  in  Appendix 
II,  inasmuch  as  an  Appendix  !I  listing 
.'dlows  fm  legitimate  exports  determined 
not  to  be  d»!trimental  to  the  survival  of 
the  spacies.  yet  imposes  the  snnie 
penallifs  for  violations  of  the 
requiraments  for  export  from  the  Uiiited 
•States,  and  establishes  the  same  trade- 
reporting  conditions  as  an  Appendix  I 
listing. 

The  Service  received  24  coinn;en!s 
within  the  comment  period  about 
Brazilian  rosewood  [Dalbergia  nigra). 
Nearl\  all  supported  the  listing  of  this 
species  in  Appendix  I,  and  none 
requested  a  reservation,  but  a!! 
expressed  concern  about  CITES 
regulation  of  the  already  acquired  wood 
of  this  tree  presently  embodied  in 
musical  instruments,  especially  guitars. 
The  commenters  were  from  the  music 
industry  (including  associations, 
periodical  publishers,  a  coiiipiiter 
bullefir-board  network,  etc.);  dealers 
especially  in  vintage  guitars  and 
including  guitar-show  producers;  ami 
manufacturers  of  stringed  musical 
in.sfrumenfs  (luthiers),  especially  of 
puitars. 

CITES  provides  a  persons!  effects 
exemption  for  such  item.s  ti'iat  an 
intern<itional  traveler  exports  and  then 
imports  when  returning  home,  although 
it  may  be  useful  to  declare  the  item  to 
U..S.  Customs  at  export  to  facjilitate  its 
re-entry.  First,  as  a  precaution,  travelers 
should  dijtermine  whether  the  countries 
to  which  they  are  going  .illow  this 
CITES  r.xe.T.ption. 

For  international  commercial  trade 
(export  and  re-export).  CITE.S  requires 
ci!rtifi(i-ition  that  parts  ami  derivatives  of 
the  spot.ips  were  acquired  before  June 
11.  1912  [i.e..  that  the  wood  is  pre- 
ConvifOtion).  Over  the  last  several 
t  cnturi«s  and  especially  in  this  century 
(until  1970),  most  guitars  (as  well  as 
sf'\  era!  oilier  fretted  musical 
instruments  such  as  banjos,  bas.se.-,. 
mandolins,  and  ukuleles)  have  been 
comprLsed  of  some  to  much  Brazilian 
nisi'wijocl.  Hud  Mianv  of  these  music  al 


instruments  are  in  international 
f:ommerce. 

Ihe  Ser\ice  reviewed  Brazil's 
proposal  to  include  Dalbergia  nigra  \\hc 
Brazilian  rosewood)  in  Appendix  I,  "The 
species  occurs  naturally  only  in 
fragmented  populations  in  remnants  n( 
the  Mota  Atlantica  (Atlantic  Coast 
Tropical  Rainforest)  of  Brazil.  A 
substantial  amount  of  new  information 
and  data  on  trade  in  the  wood  of  this 
species  were  received  from  persons  in 
the  music  industry.  The  United  States 
continues  to  agree  that  the  species  in  the 
wild  needs  strong  conservation 
measures,  and  did  not  enters 
ro.servalion  on  the  listing  of  the  species 
in  Appendix  1.  The  United  States  h.-}s 
had  experience  in  the  pre-CITES 
certification  of  articles  (including 
musical  instruments)  with  elephant 
ivory,  tortoise  shell,  or  hard  coral,  and 
will  continue  to  endeavor  to  make  the 
pre-CITES  certification  process  efficient 

Procedural  Requirements 

This  Federal  Register  notice  sirr.ply 
implements  changes  in  the  list  of 
species  in  the  Convention's  appendices 
that  have  already  been  approved  by  thi"- 
Conference  of  the  Parties  at  their  eighth 
meeting,  and  that  the  United  States  is 
bound  to  accept  unless  it  entered 
reservations.  The  Service  does  not 
believe  that  implementationof  any  of 
these  adopted  amendments  would  be 
contrary  to  the  interests  or  laws  of  the 
United  States.  The  period  of  time  during 
which  the  United  States  could  have 
entered  a  reservation  on  any  of  these 
amendments  ended  on  June  10, 1992. 
The  Sen.ice  did  not  recommend  the 
entry  of  any  reservations,  and  none  w  ere 
taken  by  the  United  States.  Therefore, 
these  amendments  to  the  CITES 
Appendices  have  been  in  effect  for  the 
United  States  since  June  11, 1992.  This 
notice  brings  the  information  in  50  CFR 
23.23(f)  into  agreement  with  the  current 
species  listings  in  the  CITES 
appendices.  Earlier  Federal  Register 
notices  informed  the  public  about  these 
amendments  and  provided  opportunity 
for  comment  on  them,  and  they  were 
included  in  a  public  meeting  on  May  2h. 
1992  (see  the  May  1 1 ,  1992.  Federal' 
Register.  57  FR  20126).  Therefore,  f he- 
Department  of  the  Interior  has 
determined  that  good  cause  exists  foi 
making  this  rule  effective  upon  its  date 
of  publication  [5  U.S.C.  553(d)l. 
Accordingly,  paragraph  (f)  of  §  23.23  of 
50  CFR  has  been  amended  at  the 
rontJiision  of  this  rule. 

The  Department  has  determined  that 
amendments  to  the  Convention's 
appendices,  which  result  from  actions 
of  the  Parties  to  the  Convention,  did  not 
requiri!  the  ])reparation  of 
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Environmental  Assessments  as  defined 
under  authority  of  the  National 
Environmental  Policy  Act  (42  L'.S.C.. 
4321-4347).  This  rule  was  not  subject  t( 
Office  of  Management  and  Budget 
review  under  Executive  Orcicr  1 2fi()tj 
The  Regulatory  flexibility  Act  (5  I'SC; 
601)  docs  not  apply  to  this  listini; 
prorcss.  This  final  rule  docs  not  ciont-ii;: 
intormation-coliection  rcqiiirements 
that  require  approval  by  the  Office  tif 
Management  and  Budget  under  44 
V.S.C.  3501  etseq. 

An  editorial  clarification  fc;  .SO  CJK 
23.23(f]  underclass  Aves  (Birds)  in  the 
Order  Psittaciformes  (Parrots,  efr.) 
emphasizes  that  Psittacula  kram&h 
(rose-ringed  or  ring-necked  parakeet) 
remains  in  Appendix  III  and  was  not 
included  in  Appendix  II  in  1981  at  the 


third  nieetir.g  of  the  Cor.ferencie  of  the 
F'.i.rties. 

This  document  was  prepared  b\  Drs 
Ch.-irles  \V.  Dane,  Richard  M.  Mitchell, 
and  Bruce  MacBryde,  Office  of 
v*^c;eiitif;c  .Authority,  under  the  authontv 
of  the  Endangered  Species  Act  of  1973. 
as  aniendpd  (16  U.S.C.  15.11  rt  .vet/.  iv-A 
B7  S'a».  884.  as  amended). 

List  of  Subjects  in  50  CFR  Part  23 

i-'.'u'.an^e.'-ed  and  threatened  spct.jcs, 
f  xpnits,  Fish,  Imports.  Marine 
ri.Tn-.nials.  Plants  (agriculture). 
Tr.-.p.sportation.  and  Treaties, 

Ref;ulation  Promulgation 

PART  2a— ENDANGERED  SPECIES 
CONVENTION 

.-\( cnrclingly.  for  the  reasons  set  out  in 
ti.e  pn'amhle  of  tins  document.  Part  2  i 


of  Title  50,  Codti  of  Fed,  ml  }!f}:iihiti()its 
is  ann-nded  as  follows: 

1-  The  autlio.'-ity  citaticn  f":  I'.irt  23 
(.(intinues  tn  re^d  as  f(,!i!)-.\s 

Authority:  C;orAent!0!i  o;i  I;r.  r^;;!':i:ral 
'i-i'i\v  ir.  Lndiir.giTrrd  Spec  :es  of  Wild  i'.i,.:M 
.i:.i!  Flora,  27  IVS  T  lOH.  anfi  Ki.din-.Mer.Ml 
,S;w-(  1-^  ,^(t  ;,f  nr  i,  .!<: ,  ■-.■■■,\^r',  :  ■;(,  i  ■  s  c 

v.  -.1  rt  s»-(;  ! 

§23.23    (Amended] 

2.  .-Xniend  jjaragriiph  (i'.  of  <?  2,).L.)  by 
aiidino  to  the  list  the  fuihr.vin^  ;.;)er:ies 
or  oth(!r  groups  of  ar.iiiidls  and  iiUmts, 
in  alphabetical  onler  under  th.e 
apfiiOpriute  taxeneniic  ( ri!ej;ones: 

§23.23    Species  listed  in  Appendices  1  II 
andlM.  ■    ■ 


itj 


Commo'^  r:ame 


CLASS  MAMMALIA: 


MAMMALS. 


Date  listed 

^ppe'd.<       (month'da// 
year) 


Order  Carnivora: ..: ;  Carn.vores:  Cats,  Bears,  ere 

Dusicyon _{=Cerdocyon)  thous .-. C-ab-eating  (ox   .-.: .'. |, 

.  ,  ^ 

Fei.s  geotiroyi _ Gecffroy's  cat | 


6  11  92 


Ursidae  spp.  (all  species  in  family  except  those  m  App.  i    Btars  .  n 

or  with  earlier  date  in  App.  II;  includes  U  arctos  popj-  ' ■•"■•-"-• 

lations  in  former  USSR  ccuntrifis. 


G"!  1  •92 


U.  arctos  (populations  of  Bhutan.  China,  and  Mongolia.     Asian  b-^own  bear 

except  for  subspecies  with  earlier  date). 
CLASS  AVES:  BIRDS: 


C't  1  92 


Order  Anseriformes:  .* D'jcks.  Geese.  Swans.  Screamers 


Anas  formcsa ., Baikal  teal 

Order  Psitaciformes  Pa.rrots,  Parakeets,  Macaws',  Lones'.  etc 


6  1 1  92 


Cacatua  goWni Goftms  cockatoo  

Cacatua  haematumpygia Red-vented  cockatoo 


east 

6-8  "81 


Order  Coraciiformes:                                                              Hornbills.  Kir>gfishers,  Rollers.  Bee-eaters.  Mofmots 
Aceros  spp.  (except  those  m  App  i  or  with  earlier  date  .n    Hornbills  ii 

App.  II).  -  


6  11  92 


Aceros  nipalensis Rufous-necked  hornbill  I 

Aceros  subruficollis  Plam-pouched  hornbill  I 

Anorrh/nus  (includes  PfiVo/ae.TJiys)  spp  Hornbills  II 

Anthracoceros  spp  Hornbills  and  Pied-hombiUs     -^.''!^' '.'!.  n 

Buceros  spp.  (except  those  in  App.  I  or  with  earlier  dstes  Hornbills  ....  li 
in  App.  II). 


en  92 

6'11'92 
6  11 '92 
6il'92 
6'1 1  -92 


I 
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Common  name 


Date  listed 
Appendix      (monttVday/ 
year) 


Penelopides  spp 
Order  PIciformes; 


Hornbills  n 

Woodpeckers,  Toucans,  Jacamars,  BartDets" 


Pteroglossus  aracari  Black-necked 


aracari 


Pteroglossus  viridis 


Green  aracari 


Ramphastos  toco 

Ramphastos  tucanus „..     Red-billed  tojcan  

Ramphastos  vitellinus  ^..     Channel-billed  toucan 


Toco  toucan  h 

: II 

"      II 


CIJ^SS  REPTILIA: 


Order  Testudinata: 


Clemmys  insculpta  ...:■ r'. Wood  ludle 


REPTILES: 


Turtles,  Tortoises; 


Order  Squamafa: 

•  - 

Corucia  zebrala 


Li/'firds.  Sna'i'.es 
f-'rei)ersilp-ta;!t  r1  sks.ik 


Phrynosoma  coronatum  (except  subspecies  listed  below)      Coaskii  horned  lizard 


Vipera  ^agnen _       V\i^. 


ay^er  s  viper 


6/11/^2 


6/11/92 
6/11.^2 


6/11. '92 
6/11/92 
6/1 1.W 


6/1 1/92 


6/11 '-92 
6/11. ■92 
6/11, '92 


CUVSS  OSTEICHTHYES: 
Order  Acipenseritormes:  .. 


Polyodon  spathula 


PHYLUM  MOLLUSCA: 


CLASS  Gast'opoda: 


Etfomiios  jtaas 


PLANT  K.r;GDOr,^ 


Fdm.iy  8'cmt-iiar  rae 
Ttllandsia  t-ams'!  ... 

Tillandsia  ksmmii .- 

TiUanosis  kautf,kyi 

TillanOi'a  rr^.uryana  ... 
Tillaridsia  sprtiitce::.,na 

J:llana<ia  r^t.icei  

Tillanci,6  xi:rcg'.-iri''ca 


Family  Cari.-.<..:-ce 


Anocarpus      spp       (iricludes      'vei 
Ro^eacaclijs  spp ) 


BONY  fiske; 

Sturgeons. 


Paddlefish 


r.lOLLUSCS; 

Snpils 

* 
..     Ouf^en  corich 


FLAMS: 

Pin;  appic  'anijly: 

..1.     Haifis  t'llaridcia  n 

.  ,.     Kr^mm  !:"andni'i n 

...     Ka;.'tsky  tii'and'jia  i| 

fMiiP'/ WdiXk.:a  h 

Sp.eiigei  fiuarvjsia n 

Sucre  t!!:r;:^dsia n 

Xeoyrapr.ic  tii'ari'Jsia  || 


en  fsa 


Cactus  'c-.r^'.y,'-. 


sp       anci     Living-rork  cacti  .', | 


6/11 /'92 


6/11/92 


6/11/92 
6/11/92 
6/11/92 
6/11, '92 
6/1192 
6/11/92 
6/1 1  "92 


7/1,75 
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Species 


Common  name 


Date  listed 
Appendix         m.-jritHO-iv 
year/ 


C-3cocactijs  spp ..,...-,..,.;..., 


D^scocacti 


Meiocactus  cono:deus -......_.. Conei.ke  Turks<ap  cactus  .  , 

Melocactus  demacanthus .,, Woodertuily  bfiEtled  Turk's-cap  cactus 

Melocactvs  glaucescens ;...,..  wooly  waxy-stemmed  Turk-s^np  cactus i 

Melocactus paucispinus ,.. Few-sp.ned  Turk's-cap  cnc'js i 


Turbinicarpus  spp  [mciudes  Gymnocadus  supp .  nost    Turb  .mcarps       .,  "     -        ' 

Neolloydia  spp.   {in  sense  of  E.F.   Ande'son    '986i.  -—/y^ -..,......„...„. 

Normanbckea  spp.  ac6  Rapicatus  spp] 


t    ' 


7vr5 
7  17^ 

/ :  7i, 
7  •  ,r, 


'•■>■ 


Uebelmannia  spp :...... ..,.......:. Ufbeimann  cacf 

Pamiiy  Droseraceae  '  S'.ndew 

D-onaea  musapjla .: -.... .....;  Venus  flytrap 

Family  Leguminosae  !=Fabaceae)  Pea  family 


'^ 


6-1  Ci 


Dalbergia  nigra '.. Brazilian  rosewood  '  . 

Pencqpsis  e/afa  (including  saw-logs,  sawn  wood,  and  ve-    Afrormosia „  u 

neers.  but  no  other  parts  or  derivatives    -/e.  pmd-  ~ 

ucts). 


6-i-  ■?? 
6  V  9? 


Family  Meiiaceae 


Manogany  family: 


Swietenia  mahagoni   (including  saw-togs,    sawn   Acod.     Ca'nbean  manogany 
and  veneers,  but  no  ether  parts  or  denvaVves—i.e . 
products). 


6-:^  i-: 


Family  Zygophyllaceae: 
Guaiacum  officinale 


Creosote-bush  family: 
ComrfKDner  lignum  vitae 


-.     11 


6  '■  •  lO 


3.  Amend  paragraph  (f)  of  i,2:i.23  hv  a-u^iij;  the  prese.'il  rntri,.s  f„r  particular  spocifs  m  oilier  Rroup.  of  .i,;..,-,. 
cifid  plants  m  the  list  to  rrad  as  follows:  ' 

§23.23    Species  listed  in  Appendices  I,  II.  ir.  *  *  * 

andlll.  I 


Species 


Common  name 


CLASS  MAMMALIA: 


Date  listed 
AppendiK       irr<,nthda, 
year) 


MA\flWALS 


Order  Carnivora: 


Carnivores  Cats.  Bears,  etc 


Felidae  spp.  (all  those  in  family  except  Feiis  catjs  or    Cats  fnot  including  House  cat) 
those  in  App.  I  or  with  earlier  date  in  App,  li). 


Feiis  {=Lyn!ti  njfa  escwnapae f.te«can  tx?tx:at :..... „ ...„;         u 


Ursus  americanus  .". -  >       i^-^f^r 


•e'.c.an  black  bear 


&  -QO- 


■    I 
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Common  name 


Date  listed 
Appendix      (month/day/ 
year) 


U.  arctos  (Asian  populations,  including  populations  of    Brown  bear 

Iran,  Iraq,  Syria,  and  Turkey,  except  populations  and 

subspecies  in  App.  I,  and  populations  in  iormer  USSR 

countries  which  were  listed  6/1 1/92). 
U.  arctos  (European  populations  except  populations  in    European  brown  t>ear 

former  USSR  countries  which  were  listed  6/1 1/92). 
U.  arctos  (Italian  population) Brown  bear 


Order  Artiodactyla: 
Capra  falconer i 


CLASS  AVES: 


Order  Rheiformes; 


Even-toed  ungulates: 
Markhor  


BIRDS; 


Rheas: 


Rtiea  americana  (except  subspecies  listed  t>elow) Greater  rhea.  Common  rhea 


Order  Psittaciformes:  Parrots,  Parakeets,  Macaws,  Lories,  etc.: 

All  species  in  order  except  those  in  App.  I  or  with  earlier  All  parrots  and  their  relatives,  unless  in  App.  I  or  already    II 

date  in  App.  II,  or  Psittacula  krameri  in  App.  Ill,  and  ex-  in  App.  II,  and  also  not  the  Rose-ringed  parakeet  in 

eluding     Melopsittacus    undulatus    and     Nympt)icu9  App.  ill,  Budgerigar  or  Cockatiel. 
hottandicus. 


1/18/90 

7/29/83 
7/1/78 

* 


7/14/76 


6/6/81 


Psittacula  echo  (=P.  krameri  echo) '    Mauritius  parakeet  

Psittacula  krameri Rose-ringed  parakeet.  Ring-necked  parakeet 


Order  Coraciiformes: 


Hornljills,  Kingfishers,  Rollers,  Bee-eaters,  Motmots: 


Buceros  bicornis Great  hornbill 


Buceros  {'Rhinoplax)  vigil 
Order  Piciformes: 


Helmeted  hornbill  

Woodpeckers,  Toucans,  Jacamars,  Bart)ets; 


Ramphastos  sulfuratus  „ Keel-billed  toucan 


CLASS  REPTILA: 
Order  Crocodylia: 


REPTILES: 

Crocodiles,  Alligators,  Caimans,  Gavials: 


I 

III  (Ghana) 


Crocodylus  niloticus  (populations  of  Madagascar,  Soma-    Nile  crocodile  II 

lia.  South  Afrk:a,  and  Uganda  subject  to  export  quotas 

described  by  the  CITES  Secretariat). 
Crocodylus  niloticus  (populations  of  Botswana,  Ethiopia,    Nile  crocodile If 

Kenya,  Malawi,  Mozambique,  Tanzania,  Zambia,  and 

Zimbabwe  subject  to  ranching).  1 

• 

Ostedaemus  tetraspis  (except  subspecies  listed  beiov;)  ..    Dwarf  crocodile I 


7/1/75 
2/26/76 


7/1,75 
7/1/75 

4/23/81 


7/1/75 
7/1/75 

2/4/77 


Order  Testudinata: 


Turtles,  Tortoises; 


Clemmys  muhlentiergii . 


.PLANT  KINGDOM: 


J    Bog  turtle 
PLANTS: 


7/1/75 
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Species 


Ccfrimon  name 


Family  Araceae: 
Afocasia  sanderiana 


Family  Juglarxlaceae; 

Oreomunnea  (=Engelharda)  pterocarpa 


Arum  family: 
Sander's  alocasia 


Walnut  family: 
Gay/ila'>  


Date  listed 
Appeoc!i«       (month'day' 
year) 


/:'  ,'d 


Family  Zingiberaceae; 
Hedvchium  pNllppinense 


Ginger  family. 
Philippine  garland  fiowei 


'■  rb 


4    Amend   paragiaph   (f)   nf  452;<.23    hv   rcinnvint;  tlio   nroscnf   rntrirs   that   «ro   lioo,I   J„!,-.   r  _•     T 

su..spocies._and  populitions  of  .n.uuils  and  nlanls.  ^ui  ;SnK^r"^n;:.^TKlS  deS^t^'"  )^S''v  ^\^;::;:; 

faeaceap.    "Family  Huininaau.fr.- a;ui  "Familv  Moracrao."  vA<i»r.\7.( ir.r..,(s,      i.,r:..,!y 


.S|ii-(.;i 


CI.AS.S  MAMMALIA 


l..ui.i:i',u;i  i,ii;.u< 


M\\1Nt\!.S' 


II;. tf  i:s;.-,| 

Xf'pfTUiix  IT.d.'.th/ 


t  'rd.rr  L'dfritcila-   . 

/V(friiTr!(/(;fi  l'-tradncti'(t  (  ^i.,".:(i;( 7iM, 


A.:i-,:'(T'-.  S'(>!!>-,.  A::::.i(!i!i( 


!  .ri:  -;  (i:i:i    CuiLitiil  , 


i'  :fi:l(T    . 


(JftJof  Piniiiptidla: 
Miraungn  nniiiistifoslii^ 


Sfuis,  Sea  lldlis: 
Ncclht-rn  clcphn!;!  -ci 


Orclfrr  Tubulith^ntiit.i: 
(>ry'cttToptis  (iftr     .... 


A.i.'iKark'^: 
A.iniv.irk.  .. 


.       !i 


drih-r  Art-oii.irryl.'i 


I    Xill-'lXui    lil^i^iiiil'l-,- 


Arftilocapra  a:twnciin(i  imxiccrm 
Antilocapm  americana  peninsularis 
.'\nti!ocaprii  mr.enrana  sc'Dortf'i.s/s  .. 


..^   Mfniiiir;  [>ro;;j;huni  ". : \\ 

>..     Iniia  pron^hnrn ...., .;. ( 

Sf.nurii.'i  pr();:gh(ir.!  .^,^.„, | 


1   "? 
•■'I  T-, 


Ccifira  falroncri  chialtarcrisi-' 

( :apni  falconer!  jercloni 

('apni  falconpn  mpgactros  ..  .. 


(^i.idlt.iM  tiiarkhor     _ [ 

Straight  luir;ieci  inaikhiir  , ] 

K.'bvl  i>:,i:klior,  Striiifji!  !M.r!!i'il  i.irtri^hfjr  , | 


1":. 

1  7  r. 

1    "". 


ihppi>tr(i'f^'j><  fqiiiniin 


i''i-i:-  i::.!c;i".ii 


JJti  'r. 


CLASS  AVfiS 


l!!Ki>S- 


OrdtT  Anseritorini-<i 

*  • 


iti^v  ks,  (iifsc,  S'.'. ,:;  s,  S.  ri  ■i!i;i-. 


j.il-'.i-A  ^Ki  -,  su, 


t  l.-ricr  (;.iliif(ir!iies 


t'!iC<i-.;:!'ts.  C  j.^,l^M/V^  >..  Mi".;ii;ii.(:(s,  I  !(■.•'.-  ';s 


'.yrtoayx  monifzunuw  mt^irnsi  (Mi\;(.i,i  jii.j>;;irtt:(i. 
Cyrtonvx  tn(>ntf!zumnp  mdnU-.-wiiii,-         '. 


H:'r'cfii;;n  (ii.ii!       


u 


( ifder  Cciracilfriririfs: 


l!r.f;.!.;ii,  K:-',s!i-- V  K..;:.  ;s,  ;l.  ,-(■„•.:.  ,  \1,.>;.  „■, 


■  \-       i  ■  -  -    '  . 
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Sjjecies 


Common  name 


Date  listed 
Appendix        (month/ 
day/year) 


Buceros  bicornis  homrai Great  Indian  hornbill,  Great  pied  hornbill I 


CLASS  REPTILIA: 
Order  Crocodylia: 


Crocodylus  cataphractus  (except  Congo  population) 
Crocodylus  cataphractus  (Congo  population) 


REPTILES: 

Crocodiles,  Alligators,  Caimans,  Gavials: 


African  slender-snouted  crocodile » I 

African  slender-snouted  crocodile  II 


7/1/75 


7/1/75 

7/1/75 


Osteolaemus  tetraspis  (Congo  population) 
CLASS  OSTEICHTHYES: 


Order  Atheriniformes: 
Cynolebias  constanciae 
Cynolebias  marworatus 

Cynol^ias  minimus  

Cynolebias  opalescens  .. 
Cynolebias  splendens  ... 


PLANT  KINGDOM: 
Family  Cactaceae: 


Ariocarpus  agavoides  

Ariocarpus  scaphorostrus  . 
Ariocarpus  trigonus  


D\varf  crocodile - H 

BONY  FISHES: 


Livebearers: 

Annual  tropical  killfish  n 

Annual  tropical  killfish  n  pe 

Annual  tropical  killfish n 

Annual  tropical  killfish  n  pe 

Annual  tropical  n 


PLANTS: 


2/4/77 


Backebergia  militaris 


Cactus  family: 


Agave  living-rock  cactus  I 

Living-rock  cactus i 

Chaute j 


Teddy-bear  cactus.  Military  cap I 


7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 


7/1/75 
7/1/75 
7/1/75 


7/1/75 


Echinomastus  (=Neolloydia)  erectocentrus 
E.  {=Neolloydia]  mariposensis  


Nopalxochia  {=Lobeira)  macdougallii 


Pediocactus  papyracanthus 


Turbinicarpus  [■■ 
Turbinicarpus  (= 
Turbinicarpus  (= 
Turbinicarpus  (= 
Turbinicarpus  (= 
Turbinicarpus  (= 


Neolloydia)  laui  

Neolloydia)  lophophoroides 

Neolloydia)  pseudomacrochele 
Neolloydia)  pseudopectinatus  . 
Neolloydia)  schmiedickeanus  .. 
Neolloydia]  valdezianus 


Family  Fagaceae: 
Quercus  copeyensis 


Mariposa  cactus  j 

•  •  • 
MacDougall's  cactus  I 

•  •  • 

Gamma-grass  cactus  ..." I 


Turbinicarpus I 

Turbinicarpus , i 

Turbinicarpus j 

Turbinicarpus j 

Turbinicarpus | 

Turbinicarpus i 


Beech  family: 
Roble,  Copy  oak 


7/1/75 
7/1/75 


7/1/75 

* 

7/1/75 


7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 


7/1/75 


Family  Humiriaceae: 
Vantanea  borbourii  . 


Humiria  family: 
Ira  chiricana  .... 


Family  Leguminosae  (=Fabaceae): 
Cynometra  hemitomnphylla 


•      I 


Tachigali  versicolor 


I'ea  family: 

Guapino!  negro  n 


Cafia  fistula  n 


7/1/75 

* 

7/1/75 
7/1/75 
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Si)ecies 


Common  name 


Date  listed 
Appendix         (month/ 
day/year) 


Family  Moraceae:  ■  Mulberry  family:  ~  ' 

Batocarpuscostancensis Ojoche  macho.  Nispero  Colorado „ 

*  ■■  •       ^  •       •        ■  .     •  -    , 

Family  Palmae  (=Arecaceae);  Paim  family 

Arfica  ipot ^' 


7/1/75 


7/1/75 


plant, t„T4aL3S;ie?„„1e?^',%pV.S°Lll^^^  '•"-'-  "  ->*='  ^""^  »'  -'-'^  -« 

§23.23    Species  listed  in  Appendices  I,  M,  and  Ml. 

•  .  . 

(0*  •  '  ^  ^ 


^^J©(y©S 


Common  name 


MAMMALIA  MAMMALS 

-    *  •  '  ^    -  f  •  '    '  .     ' 

Order  Artodactyla  Evervtoed  ur^Uates: 

•       '  ..     ■  -   '        ■. 

4n«ocapra  amertana  (Mexican  population)  Mexican  prongtiom  

Order  Cfocodylia:  Crocodiles.  Alligators  Caimans.  Gavials: 

•  •  ♦ 

Crocodylus  cataphractus African  slender-snouted  crocodile  

Family  Cactacea;  Cactus  family; 

Disocactus  (=Lobeka,  =NopalxocNa}  macdougallH MacOougaM's  cactus 

'    '  '  •-■■-♦  .  .       ' 

Pachycereus  (.Backebergia)  miiitaris Teddy-bear  cactus.  Military  cap 

PeOocactus  (^Sderocactus.  =Toumeya)  papyracanthus  .  Grama-grass  cactus 

Sclerocactus  (=Echinomastus.  Neolloydia)  erectocentrus  .  Needie-spwied  pineapple  cactus 

Sderocactus  (=Echinomastus.  =Neoltoyclia)  mariposensis  Maiijosa  cactus 


Dated:  May  9.  1994. 

George  T.  Frampton,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
['arks. 

[FR  Doc.  94-20050  Filed  8-1.5-94:  8:45  am) 
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7/1/75 
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Proposed  Rules 


Federal  Register 
Vol.  59,  No.  157 
Tuesday,  August  16,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putslic  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tr^e 
mte  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1600 

Employee  Elections  To  Contribute  to 
the  Thrift  Savings  Plan 

agency:  Federal  RetiremRnt  Thrift 
Investment  Board. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Retirement  Thrift 
Investment  Board  (Board)  proposes  to 
amend  its  regulations  that  describe  the 
periods  within  which  employees  may 
make  certain  elections  in  regard  to 
contributions  to  the  Thrift  Savings  Plan 
(TSP)  This  amendment  will  establish  a 
permanent  schedule  of  TSP  opon 
seasons,  thereby  eliminating  tJhe 
regulatory  requirement  that  the  Board 
publish  an  advance  notice  in  the 
Federal  Register  announcing  the 
beginning  and  ending  dates  of  each 
open  season. 

DATES:  Written  comments  must  be 
received  on  or  before  October  17, 1994. 
ADDRESSES:  Comments  may  be  sent  to 
David  L.  Hutner,  Assistant  General 
Counsel  (Programs),  Federal  Retirpment 
Thrift  Investment  Board,  1250  H  Street 
NW..  Washington,  DC  20005 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Hutner  at  (202)  942-1661. 
SUPPLEMENTARY  INFORMATION:  Each  year, 
there  are  two  open  seasons  during 
which  participants  may  elect  to 
commence  contributions  to  the  TSP. 
change  the  amount  of  th«ir 
contributions  or  the  aIl(x;ation  of  their 
contributions  among  the  TSP 
investment  funds,  or  terminate 
contributions  without  forfeiting  the 
ability  to  resume  contributing  during 
the  next  open  season.  The  regulatory 
notice  requirement  for  open  seasons  was 
established  by  the  Board  in  1987  shortly 
after  the  Thrift  Savings  Plan  came  into 
existence.  At  that  time,  it  was  not  clear 
whether  open  seasons  would  occur  at 
the  same  time  and  for  the  same  duration 
each  year.  However,  since  then,  there 
h.'jve  been  two  open  seasons  each  year: 


May  15-July  31  and  November  15- 
January  31.  The  last  month  of  each  open 
season  has  been  designated  the 
"election  period",  which  is  defined  in  5 
CFR  §  1600.1.  Since  the  open  seasons 
have  not  varied  since  1988,  the  Board  is 
now  amending  its  regulations  to 
establish  a  permanent  schedule  for  the 
beginning  and  ending  dates  and  to 
eliminate  the  requirement  that  an 
advance  notice  of  each  open  season  be 
published  in  the  Federal  Register. 

Regulatory  Flexibility  Aci 

1  certify'  that  these  regulations  will  not 
ha\  e  8  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  Board  procedures 
relating  to  the  requirement  to  publish 
advance  notice  of  each  open  season. 

EO  12291 

I  certify  that  this  is  not  a  major  rule. 

Paperwork  Reduction  Act 

1  f  ertify  that  these  regulations  do  not 
requine  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

List  orSubiects  in  5  CFR  Pari  1600 

Employment  benefit  plans. 
Government  employees.  Retirement. 
Pensions. 

Dated;  August  10.  1994 
Roger  W.  Mehle. 

r.xmrut/ve  Director,  Ffdrml  H,'tin'infn!  Thrifl 
Investirifnt  Board. 

For  the  reasons  set  out  in  the 
preamble,  part  1600  of  chapter  VI  of  title 
5  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  1600— [AMENDED] 

1.  The  authority  citation  for  5  CFR 
part  1600  is  revised  to  read  as  follows: 

AuUlority:  5  I)  S.C.  8351.  84,32(b)(l)(A), 
fi-)74(hi3(5)  and  (c)(1). 

2.  Se<,tion  1600.2  is  amended  by 
revising  paragraph  (b)  to  rend  as  follows: 

§  1600,2  Periods  for  making  elections. 

»         •         •         *         • 

(b)  Subsequent  open  season.  An  open 
st^ason  will  begin  on  November  15  of 
each  year  and  end  on  January  31  of  the 
following  year  and  another  open  will 
begin  on  May  15  of  each  year  and  end 
on  July  31  of  the  same  year.  If  the  last 
day  of  an  open  season  falls  on  a 
.Saturday,  Sunday,  or  ii^gn!  holiday,  the 


open  season  shall  be  extended  through 
the  next  business  day. 

[KR  Doc.  94-20035  Filed  8-15-94;  8:45  ami 
BILUNG  CODE  676(M)1-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  337 

RIN  3064-AB50 

Unsafe  and  Unsound  Banking 
Practices 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  amend  its  regulations  to 
except  loans  which  are  fully  secured  by 
certain  types  of  collateral  from  the 
general  limit  on  "other  purpose"  loans 
to  executive  officers  of  insured 
nonm  ember  banks.  The  proposed 
amendment  parallels  recent  changes  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  to  that  agency's 
regulations  pn  insider  loans. 

DATES:  Written  comments  must  be 
received  on  or  before  October  17,  1994 

ADDRESSES:  All  comments  should  be 
addressed  to  Robert  E.  Feldman,  Acting; 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Stn^ft. 
NVV..^  Washington,  DC  20429,  or 
delivered  to  room  F-400, 1776  F  Street. 
NW.,  Washington,  DC,  between  the 
hours  of  8:30  a.m.  and  5:00  p.m.  on 
business  days  [FAX  number  0202)  898- 
3838].  Comments  will  be  available  for 
inspection  and  photocopying  in  the 
FDIC's  reading  room,  room  7118,  550 
17th  Street,  NW.,  Washington,  DC 
20429,  between  9:00  a.m.  and  4:30  p.m 
on  bu.siness  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Mellon.  Senior  Attorney, 
Regulation  and  Legislation  Section, 
Legal  Division,  (202)  898-3854,  or 
Michael  D.  Jenkins,  Examination 
.Specialist,  Division  of  Supervision. 
(202)  898-6896,  Federal  Deposit 
Insiu-ance  Corporation.  550  17th  Street. 
NW..  Washington.  DC  20429. 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  22(g)  of  the  Federal  Reserve 
Act  (the  FRA)  (12  U.S.C.  375a)  prohibits 
member  banks  from  making  extensions 
of  credit  to  their  executive  officers 
except  to  the  extent  authorized  by  that 
section.  Section  22(h)  of  the  FRA'(12 
U.S.C.  375b)  prohibits  member  banks 
from  making  extensions  of  credit  to 
their  executive  onicers,  directors, 
principal  shareholders,  or  to  a  related 
interest  (any  company  or  political  or 
campaign  committee  that  is  controlled 
by  an  executive  officer,  director,  or 
principal  shareholder),  except  to  the 
extent  authorized  by  that  section. 
Section  18(j)(2)  of  the  Federal  Deposit 
Insurance  Act  (the  FDI  Act)  (12  U.S.C. 
1828(j)(2))  provides  that  both  sections 
22(g)  and  22(h)  of  the  FRA  are 
applicable  to  insured  nonmember  banks 
in  the  same  manner  and  to  the  same 
extent  as  though  they  were  member 
banks. 

The  FDIC  regulation  which 
implements  sections  22(g)  and  22(h)  for 
insured  nonmember  banks  is  12  CFR 
337.3.  Section  337.3(a)  currently 
provides  that  insured  nonmember  banks 
are  subject  to  the  restrictions  contained 
ill  Subpart  A  of  12  CFR  Part  215, 
Regulation  O  (Regulation  O).  the 
regulations  promulgated  by  the  Board  of 
CK)vemors  of  the  Federal  Reserve 
System  (the  FRS)  to  implement  sections 
22(g)  and  22(h)  for  member  banks,  to  the 
same  extent  and  to  the  same  manner  as 
though  they  were  member  l)anks,  with 
the  exception  of  §§  215.5(b),  215.5(c)(3) 
and  215.11. 

Section  22(g)(2)  of  the  FRA  provides 
that  a  loan  secured  by  a  first  lien  on  a 
residence  of  an  executive  officer  may  be 
made  in  any  amount  Section  22(g)(3)  of 
the  FRA  provides  that  loans  to  finance 
the  educations  of  executive  officers' 
c:hildren  may  be  made  in  any  amount. 
These  requirements  are  implemented 
respectively  by  12  CFR  215.5(c)  (1)  and 
(2).  Such  loans  do,  however,  count 
toward  the  general  individual  and 
aggregate  lending  limits  applicable  to 
e.xecutive  officers,  directors,  principal 
shareholders,  and  their  relatwl  interests 
under  12  CFR  215.4  of  Regulation  O. 
See  12  CFR  215.5(d)(2). 

Section  22(g)(4)  of  the  FRA  provides 
that  extensions  of  credit  to  an  executive 
officer  not  otherwise  specifically 
authorized  by  section  22(g)  may  be 
made  "in  an  amount  prescribed  in  a 
regulation  of  the  member  bank's 
appropriate  Federal  banking  agency". 
Pursuant  to  its  authority  under  section 
22(g)(4),  the  Board  of  Directors  of  the 
FDIC  has  set  the  lending  limit  on 
extensions  of  credit  by  insured 


nonmember  banks  to  executive  officers 
for  any  other  purpose  not  specified  in 
§  215.5(c)(1)  and  (2)  of  Regulation  O  at 
the  higher  of  2.5  percent  of  the  banks 
capital  and  unimpaired  surplus  but  in 
no  event  more  than  $100,000.  See  12 
CFR  337.3(c)(2).  The  Board  of  Directors 
of  the  FDIC  now  proposes  to  except 
loans  which  are  fully  collateralized  by 
certain  categories  of  highly  stable  and 
liquid  collateral  from  l^ing  counted 
toward  the  "other  purpose"  general 
lending  limit. 

n.  The  Proposal 

The  Board  of  Directors  of  the  FDIC 
proposes  to  create  an  exception  to  the 
lending  limit  for  other  purpose  loans  to 
executive  officers  for  those  loans  which 
are  fully  secured  by: 

(a)  A  perfected  security  interest  in 
bonds,  notes,  certificates  of 
indebtedness,  or  Treasury  bills  of  the 
United  States  or  in  other  such 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States; 

(b)  Unconditional  takeout 
commitments  or  guarantees  of  any 
department,  agency,  bureau,  board, 
commission  or  establishment  of  the 
United  States  or  any  corporation  wholly 
owned  directly  or  indirectly  by  the 
United  States;  or 

(c)  A  perfected  security  interest  in  a 
segregated  deposit  account  in  the 
lending  bank. 

If  the  proposed  exception  is  adopted, 
a  loan  to  an  executive  officer  of  an 
insured  nonmember  bank  which  has 
been  secured  by  any  of  the  types  of 
collateral  listed  above  may  be  made  in 
any  amount  and  will  not  be  subject  to 
the  limit  for  other  purpose  loans  set 
forth  in  12  CFR  337.3(c)(2).  This 
exception  will  be  in  addition  to  the 
statutory  exceptions  to  the  other 
purpose  lending  limit  for  home 
mortgage  loans  and  education  loans. 

It  is  the  opinion  of  the  Board  of 
Directors  of  the  FDIC  that  the  creation 
of  such  an  exception  to  the  general 
lending  limit  on  loans  to  executive 
officers  of  insured  nonmember  banks  is 
consistent  with  safe  and  sound  banking 
practices.  This  is  because  the  Board  of 
Directors  believes  that  extensions  of 
credit  which  have  been  collateralized  in 
the  manner  described  above  pose  a 
minimal  risk  of  loss  to  a  bank.  The 
Board  of  Directors  of  the  FDIC  is  also  of 
the  opinion  that  the  proposed  exception 
would  not  lend  itself  to  abuse  because 
the  collateralized  loans  to  executive 
directors  would  still  continue  to  be 
subject  to  the  requirement  that  the  loan 
not  be  on  more  favorable  terms  than 
those  afforded  other  borrowers  (section 
22(g)(1)  of  the  FRA)  and  would  still  be 


subject  to  the  prohibitions  against 
preferential  lending  in  section  22(h)  of 
theFHA. 

The  proposed  changes  parallel 
changes  recently  made  by  the  Board  of 
Governors  of  the  FRS  to  its  regulations. 
See  59  FR  8831  (1994).'  The  Board  of 
Directors  is  proposing  to  adopt  the  same 
exception  to  the  limit  for  other  purpose 
loans  to  executive  officers  that  the 
Board  of  Governors  of  the  FRS 
promulgated  for  member  banks  in  order 
to  put  insured  state  nonmember  banks 
on  an  equal  footing  with  state  member 
banks,  thus  avoiding  disparity  of 
treatment  among  banks  based  upon  their 
membership,  or  lack  of  membership,  in 
the  Federal  Reserve  System. 

As  noted  before,  it  is  the 
responsibility  of  each  federal  banking 
agency  under  section  22(g)(4)  to  specify 
the  limit  on  other  purpose  loans  to 
executive  officers  of  the  depository 
institutions  which  are  subject  to  a 
particular  banking  agency's  supervision. 
The  FDIC  specifies  the  limit  on  other 
purpose  loans  to  executive  officers  of 
insured  nonmember  banks  in  12  CFR 
337.3(c)(2).  Prior  to  the  most  recent 
amendments  to  Regulation  O. 
§  215.5(c)(3)  specified  the  limit  on  other 
purpose  loans  to  executive  officers  by 
member  banks.  12  CFR  215.5(c)(3)  was 
amended  by  the  Board  of  Governors  of 
the  FRS  to  provide  that  a  loan  may  be 
made  by  a  member  bank  to  one  of  its 
executive  officers  in  any  amount  if  it 
has  been  secured  by  certain  types  of 
collateral.  The  Board  of  Governors  of  the 
FRS  concurrently  redesignated  the 
provision  which  sets  forth  the  limit  for 
other  purpose  loans  by  member  banks  to 
their  executive  officers  as  12  CFR 
215.5(c)(4).  59  FR  at  8840-8841.  In  light 
of  these  regulatory  changes  by  the  FRS. 
the  Board  of  Directors  of  the  FDIC 
proposes  to  amend  §  337.3  to  cross- 
reference  §  215.5(c)(4).  along  with 
§2*5. 5(c)(3).  as  one  of  the  provisions  of 
Regulation  O  which  are  inapplicable  to 
insured  nonmember  banks. 

ni.  Requests  for  Comment 

The  Board  of  Directors  specifically 
requests  comment  from  all  interested 
parties  as  to  whether  it  is  appropriate 


'  Along  with  the  new  exception  to  the  general 
lending  limit  on  loans  to  executive  officers,  the 
Board  of  Governors  of  the  FRS  made  a  number  of 
other  substantive,  technical  and  conforming 
changes  to  12  CFR  Part  215.  Regulation  O.  These 
changes  were  effective  on  February  18.  1994.  See 
59  FR  at  8831.  These  changes  became  applicable  to 
insured  nonmember  banks  on  February- 18, 1994, 
without  any  need  for  action  on  the  part  of  the  FDIC 
because  Insured  nonmember  banks  are  subject  to 
the  regulations  of  the  FRS  which  implement  section 
22(jj)  and  22(h)  of  the  FRA.  with  the  exceptior.  of 
the  provisions  which  implement  section  22(gl(4|. 
For  a  comprehensive  disci.s.s;on  of  these  changes. 
!*«>  19  }  R  at  BH:n-B«37. 


I 
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for  the  FDIC  to  establish  an  exception  to 
the  limit  on  other  purpose  loans  to 
executive  officers  of  insured 
nonmember  banks  for  loans  that  have 
been  collateralized  in  the  manner 
described  above. 

The  Board  of  Directors  also 
specifically  requests  comment  from  all 
interested  parties  as  to  whether  the 
amendments  which  the  FDIC  proposes 
are  the  most  appropriate  means  to  create 
an  exception  to  the  limit  on  other 
purpose  loans  to  executive  ofScers  of 
insured  nonmember  banks.  If  a 
commenter  should  feel  that  there  is  a 
better  alternative  to  the  proposed 
amendments,  the  Board  of  Directors  of 
the  FDIC  requests  that  the  alternative  be 
specifically  described. 

IV.  Regulatory  Flexibility  Act 

Pursucint  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  FDIC  hereby  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  adopted,  the 
rule  will  not  impose  burdens  on 
depository  institutions  of  any  size  and 
will  not  have  the  type  of  economic 
impact  addressed  by  the  Regulatory 
Flexibility  Act. 

The  FDIC  has  reached  this  conclusion 
because  the  effect  of  the  rule,  if  it  is 
ultimately  promulgated  in  its  current 
form,  will  be  to  reduce  the  regulatory 
requirements  that  are  imposed  upon 
small  depository  institutions  rather  than 
to  increase  them.  Small  depository 
institutions  will  have  greater  freedom  of 
action  to  extend  credit  to  executive 
officers  as  a  result  of  the  proposed  rule 
rather  than  less. 

V.  Papenk'ork  Reduction  Act 

No  collections  of  information 
pursuant  to  section, 3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  the 
proposed  rule.  Consequently,  no 
information  has  been  submitted  to  the 
Office  of  Manag'iinont  and  Budget  for 
review. 

List  of  Subjects  in  12  CFR  Part  337 

Banks,  banking.  Reporting  and 
r.;rordkfeping  requirements,  Securities. 

In  consideration  of  the  foregoing,  the 
Board  of  Directors  proposes  to  amend 
p.irt  337  of  chapter  III  of  title  1 2  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  337— [AMENDED] 

1.  The  authority  citation  for  Part  337 
continues  to  read  as  follows: 

Authority:  12  !]  S.C.  37.5a(4).  .375b,  181fr, 
l.H18(a).  18'l8(h)   1H19.  182t(f).  1828(!)(2), 
l«.11f.  l«,31f-l. 


2.  Section  337.3  is  amended  by 
revising  paragraphs  (a)  and  (c)(2)  to  read 
as  follows; 

§  337.3    Limits  on  extensions  of  credit  to 
executive  officers,  directors,  and  principal 
shareholders  of  insured  nonmember  banks. 

(a)  With  the  exception  of  12  CFR 
215.5(b).  215.5(c)(3),  215.5(c)(4).  and 
215.11.  insured  nonmember  banks  are 
subject  to  the  restrictions  contained  in 
subpart  A  of  Federal  Reserve  Board 
Regulation  O  (12  CFR  part  215,  subpart 
A)  to  the  same  extent  and  to  the  same 
manner  as  though  they  were  member 
banks. 


(c)'   *   * 

(2)  An  insured  nonmember  bank  is 
nuthorired  to  extend  credit  to  any 
executive  officer  of  the  bank  for  any 
other  purpose  not  specified  in  §  215.5(c) 
(1)  and  (2)  of  Federal  Reserve  Board 
Regulation  O  (12  CFR  215.5(c)  (1)  and 
(2))  if  the  aggregate  amount  of  such 
other  extensions  of  credit  does  not 
exceed  et  any  one  time  the  higher  of  2.5 
percent  of  the  bank's  capital  and 
unimpaired  surplus  or  $25,000  but  in  no 
event  more  than  $100,000,  provided, 
however,  that  no  such  extension  of 
credit  shall  be  subject  to  this  limit  if  the 
extension  of  credit  is  secured  by: 

(i)  A  perfected  security  interest  in 
bonds,  notes,  certificates  of 
indebtedness,  or  Treasury  bills  of  the 
I'nited  States  or  in  other  such 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United- 
States; 

(ii)  Unconditional  takeout 
commitments  or  guarantees  of  any 
department,  agency,  bureau,  board, 
commission  or  establishment  of  the 
United  States  or  any  corporation  wholly 
owned  directly  or  indirectly  by  the 
l!nited  States;  or 

(iii)  A  perfected  security  interest  in  a 
segregated  deposit  account  in  the 
lending  bank. 

*         «         •         *         » 

By  order  of  the  Board  of  Direi  tors. 

Datod  B!  Washington  DC,  thi.s  9th  day  of 
August,  1994. 

Federal  Deposit  Insurance  Corporation. 

Robert  £  Feldman, 

Acting  Qipcu/jvp  Secmtary 

|FR  Ckjc.  9Vl9<}53  Filed  H-\^9A.  8:45  am] 

BILUNG  CODE  e71«-01-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  101 

RIN  1515-AB47 

Test  Programs 

AGENCY:  U.S.  Customs  Service. 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  by 
adding  a  new  provision  that  would 
allow  for  test  programs  and  procedures 
in  general  and,  specifically,  for  purposes 
of  implementing  those  Customs 
Modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  that  provide  for  the 
National  Customs  Automation  ftogram. 
The  proposed  regulation  would  allow 
the  Commissioner  of  Customs  to 
conduct  limited  test  programs/ 
procedures,  which  have  as  their  goal  the 
more  efficient  and  effective  processing 
of  passengers,  carriers,  and 
merchandise,  and  impose  upon 
participants  requirements  different  from 
those  specified  in  the  Customs 
Regulations,  but  only  to  the  extent  that 
such  different  requirements  do  not 
affect  the  collection  of  the  revenue, 
public  health,  safety,  or  law 
enforcement. 

DATES:  Comments  must  be  received  on 
or  before  October  17,  1994. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulatiohs  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20229.  Comments  submitted  may' 
be  inspected  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1099 
14th  St.,  NW.  Suite  4000.  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Durant.  Director,  Commercial  Rulings 
Division,  (202)  482-6990. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Public  Law  103-182,  107  Stat. 
2057  (December  8,  1993).  contains 
provisions  pertaining  to  Customs 
Modernization  (107  Stat.  2170).  Subtitle 
B  of  title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP) — 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  in  Subtitle  B 
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"1  :iiM  Act  creates  sections  411  through 
- 14 '^f  the  Tariff  Act  of  1930  (19  U.S.r; 
141 1-1414),  which  define  and  list  the 
»'X!siing  and  planned  components  of  the 
NCAP  (section  411),  promulgate 
program  goals  (section  412),  provide  for 
tile  implementation  and  evaluation  of 
the  program  (section  413).  and  provide 
for  remote  location  filing  (section  414) 

Section  631  of  the  Act  provides 
Ciustoms  with  direct  statutory  authority 
for  full  electronic  processing  of  all 
Customs- related  transactions.  For  each 

-  planned  NCAP  program  component. 
Ciustoms  is  required  to  prepare  a 
separate  implementation  plan  in 
consultation  with  the  trade  community. 
establish  eligibility  criteria  for  voluntary 
participation  in  the  program,  test  the 
component,  and  transmit  to  Congress 
the  implementation  plan,  testing  results, 
and  an  evaluation  report.  The  testing  of 
any  planned  NCAP  components  would 
be  conducted  under  carefully  delineated 
circumstances — with  objective  measures 
of  success  or  failure,  a  predetermined 
time  frame,  and  a  defined  class  of 
participants.  Notice  of  any  NCAP 
program  component  testing  would  be 
published  in  both  the  Customs  Bulletin 
and  the  Federal  Register  and 
participants  solicited. 

In  addition  to  testing  planned  NCAP 
components  there  are  other  areas  of 
Customs-related  transactions  wherein 
Customs  and  the  trade  community 
could  benefit  from  the  valuable 
information  that  limited  test  programs/ 
procedures  could  provide.  Thus. 

•  Customs  is  proposing  this  regulation  in 
order  both  to  meet  its  obligations  under 
the  NCAP  legislation  and  to  provide 
itself  with  the  ability  to  obtain 
information  necessary  to  predict  the 
effects  of  various  policy  options.  If 
adopted,  the  regulation  would  allow  thf 
Commissioner  of  Customs  to  conduct 
limited  test  programs  and  procedures 
iind  allow  certain  eligible  members  of 
the  public  to  participate  on  a  voluntary 
basis.  Also,  because  test  programs  could 
require  exemptions  from  regulations  in 
various  parts  of  the  Customs 
Regulations,  e.g..  parts  113  (Customs 
bonds).  141  (entry  of  merchandise),  14;i 
(entry  process),  171  (fines,  penalties, 
and  forfeitures),  174  (protests),  and  191 
(drawback),  participants  would  be 
subject  to  requirements  different  from 
those  specified  in  the  Customs 
Regulations,  but  only  to  the  extent  thai 
such  different  requirements  do  not 
affect  the  collection  of  the  revenue, 
public  health,  safety,  or  law 
enforcement.  Accordingly,  pursuant  to 
the  Secretary's  authority  under  section 
624  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1624)  to  make  such  rules  and 

,  regulations  as  may  be  necessary  to  carry 


out  the  provisions  of  the  Tariff  Act  of 
1930  and  pursuant  to  the  requirement 
spt  forth  in  section  413  of  the  Tariff  .An 
of  19.10  (19  U.S.C.  1413)  that  the 
Secretary  test  planned  NCAP  program 
components,  it  is  proposed  to  amend 
the  Customs  Regulations  at  part  101  (19 
CFR  part  101)  to  allow  the 
Commissioner  of  Customs  to  conduct 
limited  test  programs  and  procedures  in 
general,  as  well  as  for  purposes  of 
implementing  the  NCAP  provisions  of 
the  Act 

Discussion  of  Proposed  Amendment 

Customs  proposes  to  amend  part  101 
of  the  Customs  Regulations  (19  CFR  part 
101)  by  adding  a  new  §  101.9.  which 
would  allow  the  Commissioner  of 
Customs  to  conduct  limited  test 
programs  and  procedures  in  general  and 
for  purposes  of  implementing  NCAP 
program  components,  which  may 
impose  upon  eligible  participants 
requirements  different  from  those 
specified  in  the  Customs  Regulations, 
but  only  to  the  extent  that  such  different 
requirements  do  not  affect  the  collection 
of  the  revenue.  pubHc  health,  safety,  or 
law  enforcement.  Those  test  programs/ 
procedures  related  to 'the  NCAP  would 
be  subject  to  certain  time,  scope, 
participation,  and  publication 
constraints,  whereas,  those  test 
programsihat  are  not  related  to  the 
NCAP  would  be  subject,  in  general,  to 
constraints  concerning  time  and  scope 
only.  However,  because  general  test 
programs  may  affect  the  processing  not 
only  of  passengers  and  carriers  but  also 
the  importation  of  merchandise. 
Customs  recognizes  that  the  provisions 
of  19  U.S.C.  1484(a)(2)(C).  as  amended, 
require  that,  to  the  maximum  extent 
practicable,  the  Secretary  provide  for 
the  equal  treatment  of  all  importers  of 
record  of  imported  merchandise. 
.Accordingly,  the  proposed  regulation 
requires  that  notice  be  published  in  both 
the  Customs  Bulletin  and  the  Federal 
Register  before  implementing  those 
limited  tests  or  procedures  that  involve 
merchandise. 

In  order  to  implement  test  programs 
and  procedures  in  general  (i.e..  tests  that 
are  designed  to  evaluate  the 
effectiveness  of  new  technology  or 
operational  procedures  in  the 
processing  of  passengers,  carriers,  or 
merchandise)  paragraph  (a)  authorizes 
the  Commissioner  of  Customs  to 
provide  for  requirements  different  from 
those  specified  in  the  Customs 
Regulations,  but  only  to  the  extent  that 
such  different  requirements  do  not 
affect  the  collection  of  the  revenue, 
putiiic  health,  safety,  or  law 
enforcement.  Such  different 
n'q^iirements  will  l)e  limited  in  st«i(H'. 


time,  and  application  as  necessar>-  to 
facilitate  the  conduct  of  the  specified 
program  or  procedure.  Where  the  test 
program  or  procedure  could  affect  th*- 
processing  of  merchandise,  however, 
not  less  than  thirty  days  prior  to 
implementing  such  test  program  or 
procedure  a  notice  of  the  test  program 
would  be  pubhshed  in  both  the  Customs 
Bulletin  and  the  Federal  Register, 
inviting  public  comments  concerning 
the  methodology  of  the  test  program  or 
procedure,  and  which  informs 
interested  members  of  the  public  of  the 
eligibility  criteria  for  voluntary- 
participation  in  the  test  program  and  thf 
basis  for  selecting  participants.  Where 
the  test  program  or  procedure  does  not 
affect  the  importation  of  merchandise 
and  is  not  required  under  the  NCAP 
legislation,  however,  public  noti(*» 
would  not  be  required. 

In  order  to  implement  test  programs 
and  procedures  for  purposes  of 
implementing  NCAP  program 
components,  as  described  in  sectitui 
411(a)(2)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1411(a)(2)).  paragraph  (b) 
similarly  authorizes  the  Commissioner 
of  Customs  to  provide  for  requirements 
that  may  be  different  from  those 
specified  in  the  Customs  Regulations, 
but  only  to  the  extent  that  such  different 
requirements  do  not  affect  the  collection 
of  the  revenue,  public  health,  safetv.  or 
law  enforcement.  The  publication 
requirement  on  tests  of  planned  NCAP 
components  is  similar.  Not  less  than  3(i 
days  prior  to  implementing  any  test 
program  or  procedure  notice  of  the 
NCAP  test  would  be  published  in  both 
the  Customs  Bulletin  and  the  Federal 
Register  that  invites  public  comments 
concerning  the  test  program,  and 
informs  interested  members  of  the 
public  of  the  eligibility  criteria  for 
voluntar)-  participation  in  the  test 
program  and  the  basis  for  selecting 
participants.  Within  a  reasonable  timt- 
following  the  completion  of  the  test 
program  or  procedure  a  description  of 
the  results  would  be  published  in  both 
the  Customs  Bulletin  and  the  Federal 
Register. 

Comments 

Before  adopting  this  proposed 
regulation  as  a  final  rule  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs.  Commenti 
submitted  will  be  available  for  public 
inspection  in  accordance  with  Oie 
Freedom  of  Information  Act  (5  U.S.C. 
552).  §  1.4  of  the  Treasurv  Department 
Regulations  (31  CFR  1.4)!  and 
S  103.11(b)  of  the  Customs  Regulations 
(19  CFR  103.11(b)).  on  regular  business 
days  between  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  RopuUitifms  Branch. 
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Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1099 
14th  St..  N.W.,  4th  floor,  Washington, 
DC. 

Inapplicability  of  the  Regulatory 
Flexibility  Act,  and  Executive  Order 
12866 

Since  the  regulation  proposed  seeks  to 
alleviate  regulatory  burdens  rather  than 
impose  new  ones,  it  does  not  constitute 
a  "major  rule"  for  purposes  of  the 
Regulatory  Flexibihty  Act,  5  U.S.C.  601 
et  seq.,  and  is,  therefore,  not  subject  to 
its  provisions.  Fiirther,  this  document 
does  not  meet  the  criteria  for  a 
"significant  regulatory  action"  as 
specified  in  E.0. 12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders.  Office  of 
Regulations  and  RuUngs,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports.  Imports,  Organization  and 
functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements,  Tests. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  part  101 
of  the  Customs  Regulations  (19  CFR  part 
101)  is  amended  as  set  forth  below: 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2,  66. 
1202  (General  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1623, 1624. 

Section  101.3  and  101.4  also  issued  under 
19U.S.C.  land  58b: 

Section  101.9  also  issued  under  19  U.S.C. 
1411-1414. 

2.  It  is  proposed  to  amend  part  101  by 
adding  a  new  §  101.9  to  read  as  follows: 

§101.9    Test  pfograms  or  procedures: 
alternate  requirements. 

(a)  General  testing.  For  purposes  of 
conducting  a  test  program  or  procedure 
designed  to  evaluate  the  effectiveness  of 
new  technology  or  operational 
procedures  regarding  the  processing  of 
passengers,  vessels,  or  merchandise,  the 
Commissioner  of  Customs  may  impose 
requirements  different  from  those 
specified  in  the  Customs  Regulations, 
but  only  to  the  extent  that  such  different 
requirements  do  not  affect  the  collection 
of  the  revenue,  pubhc  health,  safety,  or 
law  enforcement.  The  imposition  of  any 
such  different  requirements  shall  be 
subject  to  the  following  conditions: 


(1)  Defined  purpose.  The  test  is 
limited  in  scope,  time,  and  application 
to  such  relief  as  may  be  necessary  to 
facilitate  the  conduct  of  a  specified 
program  or  procedure; 

[2}  Prior  publication  requirement.  For 
tests  affecting  the  entry-  of  merchandise, 
whenever  practicable,  notice  shall  be 
published  in  the  Federal  Register  not 
less  than  thirty  days  prior  to 
implementing  such  test,  followed  by 
publication  in  the  Customs  Bulletin. 
The  notice  shall  invite  public  comments 
concerning  the  methodology  of  the  test 
program  or  procedure,  and  inform 
interested  members  of  the  public  of  the 
eligibihty  criteria  for  voluntary 
participation  in  the  test  and  the  basis  for 
selecting  participants.  For  tests  affecting 
the  entry  of  passengers  or  carriers,  no 
public  notice  is  required. 

(b)  MCAP  testing.  For  purposes  of 
conducting  an  approved  test  program  or 
procedure  designed  to  evaluate  planned 
components  of  the  National  Customs 
Automation  Program  (NCAP),  as 
described  in  section  411(a)(2)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  411),  the 
Commissioner  of  Customs  may  impose 
requirements  different  from  those 
specified  in  the  Customs  Regulations, 
but  only  to  the  extent  that  such  different 
requirements  do  not  affect  the  collection 
of  the  revenue,  pubhc  health,  safety,  or 
law  enforcement.  In  addition  to  the 
requirement  of  paragraph  (a)(1)  of  this 
section,  the  imposition  of  any  such 
different  requirements  shall  be  subject 
to  the  following  conditions: 

{1)  Prior  publication  requirement.  For 
tests  affecting  the  NCAP.  notice  shall  be 
published  in  the  Federal  Register  not 
less  than  thirty  days  prior  to 
implementing  such  test,  followed  by 
publication  in  the  Customs  Bulletin. 
The  notice  shall  invite  public  comments 
concerning  any  aspect  of  the  test 
program  or  procedure,  and  inform 
interested  members  of  the  public  of  the 
eligibility  criteria  for  voluntary 
participation  in  the  test  and  the  basis  for 
selecting  participants;  and, 

(2)  Post  publication  requirement. 
Within  a  reasonable  time  period 
following  the  completion  of  the  test,  a 
complete  description  of  the  resuhs  shall 
be  published  in  both  the  Federal 
Register  and  the  Customs  Bulletin. 
Georjp  J.  Weise, 
Commissioner  of  Customs. 

Approved:  August  5,  1994. 
)ohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  94-20029  Filed  8-15-94:  8:45  am) 
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19  CFR  Part  191 

Eliminate  Notice  of  Exportation, 
Customs  Form  7511,  as  Proof  of 
Exportation  for  Drawbacli;  Withdrawal 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  docimient  withdraws  the 
proposed  amendment  to  the  Customs 
Regulations,  which  would  have 
ehminated  the  reqxurement  that  the 
notice  of  exportation.  Customs  Form 
7511,  be  submitted  as  proof  of 
exportation  for  the  purpose  of  obtainirig 
drawback,  and  instead  permitted  the  use 
of  other  docimients  generated  internally 
in  the  course  of  trade  to  prove 
exportation.  Customs  has  concluded 
that  the  retention  of  the  notice  of 
exportation  is  essential,  especially  in 
those  circumstances  where  the 
drawback  claimant  is  not  the  direct 
exporter,  and  the  exporter  refuses  to 
provide  its  own  documentary  evidence 
to  the  claimant  because  of  business 
confidentiality  or  the  administrative 
cost  of  providing  such  supporting 
documents. 

EFFECTIVE  DATE:  This  withdrawal  is 
effective  on  August  16, 1994. 

FOR  FURTHER  INFORMATKX*  CONTACT: 
Bruce  Friedman,  Office  of  Trade 
Operations,  (202-927-0916). 

SUPPLEMENTARY  INFORMATION: 

Background 

Drawback  is  a  refund  or  remission,  in 
whole  or  in  Dart,  of  a  Customs  duty, 
internal  revenue  tax  or  fee.  There  are  a 
nimaber  of  different  kinds  of  drawback 
authorized  under  law,  including,  for 
example,  manufacturing  drawback  and 
unused  merchandise  drawback.  In  order 
to  qualify  for  drawback,  there  must  be 
an  exportation  or  a  destruction  under 
Customs  supervision.  The  ::!atute 
providing  for  specifi^c  types  of  drawback 
is  19  U.S.C.  1313.  Part  191.  Customs 
Regulations  (19  CFR  part  191),  contains 
the  general  regulations  for  drawback 
claims  and  sp>ecialized  provisions  for 
specific  types  of  drawback  claims. 

The  requirements  for  establishing  the 
exportation  of  merchandise  as  part  of  a 
drawback  claim  are  set  forth  in  subpart 
E  of  part  191.  This  subpart  authorizes 
the  use  of  several  alternative  procedures 
to  establish  exportation.  Two  such 
alternatives,  contained  in  §§  191.51(a) 
and  191.52  (19  CFR  191.51(a),  191.52), 
require  a  claimant,  in  order  to  receive 
drawback,  to  file  a  notice  of  exportation 
on  Customs  Form  (CF)  7511,  either 
uncertified,  or  certified  by  a  Customs 
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otficer  at  the  time  of  exportation,  for 
ffach  shipment  of  merchandise  exported 
The  information  required  on  a  CF  75 11 
i:o!isibts  of  the  name  of  the  exporting 
vessel  or  carrier,  the  number  and  kinds 
of  packages  and  their  marks  and 
numbers,  a  description  of  the 
merchandise,  the  name  of  the  exporter, 
and  the  countrj'  of  uhiraate  destination 
Tliis  information,  however,  is  also 
available  from  other  paperwork, 
particularly  documents  usually 
generated  by  the  exporter  internally  in 
the  process  of  trade. 

Accordingly,  Customs  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  on  October  7, 1992  (57 
FR  46113),  which  would  have 
eliminated  the  notice  of  exportation,  CF 
7511,  and  instead  permitted  the  use  of 
Nuch  other  documents  generated 
internally  in  the  course  of  trade  to  pro\  e 
exportation  for  purposes  of  obtaining 
drawback.  It  was  believed  that  this 
would  result  in  a  saving  of  paperwork 
to  the  benefit  of  both  Customs  as  well 
as  the  drawback  claimant. 

Discussion  of  Comments 

Thirty  comments  were  ret:eived  in 
rt'sponse  to  the  notice  of  proposed 
rulemaking.  Of  the  thirty  comments 
only  four  generally  were  in  favor  of 
eliminating  or  replacing  the  CF  751 1 
The  remaining  twenty-six  comments 
strongly  opposed  the  elimination  of  the 
CF7511. 

Almost  all  of  the  commenters 
(ippobing  the  elimination  of  the  CF  75 1 1 
stated  that  they  woidd  be  forced  to 
rt.linquish  their  right  to  claim  drawback 
whenever  they  were  not  the  direct 
exporter.  A  separate  exporter  might  not 
be  willing  to  provide  documentation 
that  would  reveal  information  such  as 
the  name  and  address  of  the  foreign 
purcha.ser  and  prices  charged  by  the 
t'Kporter. 

Also,  many  of  these  commenters 
believed  that  the  CF  7511  was  necessar\ 
for  shipments  to  Mexico  and  Canada, 
citing  the  unavailability  of  other 
documents  as  a  continuing  problem  for 
drawback  claimants. 

Another  reason  against  the  propose<i 
change  mentioned  by  several 
commenters  was  the  fact  that  the  n;vers»* 
side  of  the  CF  7511  is  used  for  the 
endorsement  of  drawback  rights  from 
line  party  to  anoiher.  This  endorsement 
also  siitisfies  the  requirement  of 
i^  191  ^Sla);  which  rtiii.i.'^'s  snlisfactory 
t!vidence  that  the  restsrwition  was  made 
with  the  knowledge  a;id  tfuiMiut  of  the 
exporter.  If  this  form  were  to  be 
ibolished.  Customs  would  probably 
tiave  to  develop  another  form  to  take  its 
fila^e 


It  was  further  asserted  that  the  CT 
7511  in  fact  also  provided  information 
tliat  might  not  be  readily  available  on 
other  documents,  such  as  the  namc.of 
the  carrier,  the  date  of  exportation,  the 
destination,  and  the  shipper. 

Conclusion 

Though  the  concerns  about  proof  of 
exportation  to  Mexico  and  Canada  havt; 
been  resolved  by  §  181.47(c),  Customs 
Regulations  (19  CFR  181.47(c)),  which 
also  allows  a  copy  of  the  Canadian  or 
Mexican  customs  entry  to  be  u.sed  as 
proof  of  exportation.  Customs  is, 
nevertheless,  constrained  to  conclude 
that  the  comments  submitted  point  out 
persuasive,  and  controlling,  reasons 
militating  against  adoption  of  the 
proposal,  and  that,  on  balance,  the 
retention  of  the  notice  of  exportation 
satisfies  the  concerns  of  the  trade,  while 
occasioning  relatively  minimum  and 
reasonably  justified  time  and  effort  in  its 
preparation  and/or  certification.  In 
particular,  the  retention  of  the  notic:e  is 
es.senlial.  especially  in  those 
circumstances  where  the  drawback 
claimant  is  not  the  direct  exporter,  and 
the  exporter  refuses  to  provide  its  own 
documentary  evidence  to  the  claimant 
becau.se  of  business  confidentiality  or 
the  admini.strative  cost  of  providing 
such  supporting  documents 

Withdrawal  of  Proposal 

In  V  iew  of  the  foregoing,  and  after 
consideration  of  the  comments  rt-ceived 
and  further  review  of  the  matter. 
Customs  has  determined  to  withdraw 
the  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
Oc:to»K»r  7.  1992  (57  FR  IfSl  ]  :ir 

Drafting  Information 

The  principal  author  of  tins  document 
was  Rus.sell  Berger,  Regulations  Hranch, 
I'i.S,  Customs  Service.  However, 
personnel  from  other  offices 
participated  in  its  developnuMit. 
Michael  H.  Lane, 
Acting  Comini<siontT  ofCustoinf' 

Approved:  (uly  22,  19M. 
|ohn  P.  Silnpson, 

Dtputy  Asai.itant Spcmtnry  of tlw  In-n^ur, 
IFR  IVh..  94-20028  Filed  8-15-94;  «;4t  hiiiI 
BILUNC  CODE  4820-02-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Ch.  I 

[Docket  No.  R-«4-1743;  FR-3755-N-021 

(RIN  252»^A73) 

Discrimination  in  Property  Insurance 
Under  the  Fair  Housing  Act;  Advance 
Notice  of  Proposed  Rulemaking 

agency:  Office  of  the  Assistant 

Secretary  for  Fair  Housiiig  and  Kqual 

Opportunity,  HUD. 

ACTION:  Advance  notice  of  prop»>se<| 

ndemaking. 

SUMMARY:  HUD  is  cfiarged  with  the 
administration  and  enforcement  of  the 
Fair  Housing  Act  (the  Act),  including 
the  promulgation  of  regulati(»ns  under 
the  Act.  This  notice  amiounces  HUD's 
intention  (1)  to  publish  regulations 
concerning  nondiscrimination  in 
property  insurance  practices  under  the 
Fair  Housing  Act,  and  (2)  to  solicit 
public  comment  on  this  subject  prior  to 
publication  of  a  proposed  rule.  Issues 
for  which  HUD  specifically  requests 
comment  from  the  public  are  set  forth 
in  the  Supplementary  Informaticm 
section  of  this  notice. 

DATES:  Comment  Due  I^ate:  0<iolM-r  1 7 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Kaplan,  Director.  Office  <if 
Regulatory  Initiatives  and  Federal 
Coordination.  Office  of  Fair  Housing 
and  Equal  Opportunity.  HUD,  Ronni 
5240.  451  Seventh  Stn«et  SW., 
Washington  DC  20410-0500,  telephone 
(202)  708-2904  (not  a  toll  frtie  number) 
The  toll  free  1T)D  number  is  1-800- 
877-8339. 

ADDRESSES:  Iiiten'sted  p»'rsoiis  are 
invited  to  submit  comments  in  response 
to  this  notice  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel,  Room 
10276,  Department  of  Housing  and 
l.'rl»an  Development,  451  Seventh  Strt!et. 
.SW,  Washington.  DC;  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  l)e  available  for 
public  inspection  during  regular 
business  hours  at  the  above  address. 
Facsimile  (FA.X)  comments  an-  not 
acceptable. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Housing  and 
I  rban  Development  (HUD)  is 
committed  to  initiatives  that  will 
provide  access  to  capital  and  w:ononiu 
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empowennent  for  aU  Americans.  HUD 
has  launched  $everal  programs  to  stem 
disinvestment  in  cities  and 
disadvantaged  communities  throughout 
the  country,  increase  the  flow  of  capital 
into  these  communities,  and  create 
communities  of  opportunity  throughout 
the  nation. 

Among  HUD's  priorities  are:  (1) 
Empowerment  of  local  communities  by 
supporting  local  economic  development 
efforts:  (2)  expansion  of  bousing 
opportunities  through  partnerships  with 
state  and  local  government  and  private 
developers  and  financial  institutions; 
and  (3)  opening  bousing  markets 
through  vigorous  enforcement  of  the 
Fair  Housing  Act  (42  U.S.C  3601-3619). 
A  critical  component  of  these  initiatives 
is  assuring  access  to  capital  for 
homeownership  and  business 
development.  Assuring  fair  access  to 
property  or  hazard  insurance  is  essential 
to  achieve  each  of  these  objectives. 
Insurance  is  necessary  for  access  to 
capital. 

HUD  is  charged  with  the 
administration  and  enforcement  of  the 
Act.  including  the  promulgation  of 
regulations  under  the  Act.  HUD  is  also 
responsible  for  receiving  and 
investigating  complaints  alleging 
discriminatwy  practices  under  £e  Act 
and  bringing  enJForcement  actions  where 
the  Department  detennines  that 
reasonable  cause  exists  to  believe  that  a 
violation  has  occurred  or  is  about  to 
occur.  As  part  of  these  initiatives,  and 
in  furtherance  of  its  responsibilities 
under  the  Act,  HUD  announces  its 
intent  to  issue  regulations  concerning 
property  insurance  practices  that  are 
discriminatOTy  under  the  Act. 

As  indicated  in  HUD's  current 
regulations,  discriminatory  bousing 
practices  include  "refusing  to  provide 

•  *  *  property  or  hazard  insurance 

•  •   •  or  providing  such  •   *   • 
insurance  differently  because  of  race, 
color,  religion,  sex,  handicap,  famihal 
status,  or  national  origin."  24  CFR 
100.70(d)(4).  Case  precedents  such  as 
Dunn  V.  Midwestern  Indemnity  Mid- 
American Fire  &  Casualty  Co.,  472  F. 
Supp.  1106  (S.D.  Ohio  1979)  and 
McDiarmid  v.  Economy  Fire  6-  Casualty 
Co..  604  F.  Supp.  105  (S.D.  Ohio  1984) 
established  the  applicability  of  the  Act 
to  discriminatory  insurance  practices. 
But  see  Mackeyv.  Nationwide  Insurance 
Co.,  724  F.  2d  419  (4th  Cir.  1984).  More 
recent  precedents,  N.A.A.C.F.  v. 
American  Family  Mutual  Insurance  Co., 
978  F.2d  287  (7th  Cir.  1992),  cert, 
denied,  113  S.  Ct.  2335  (1993)  and 
Nationwide  Mutual  Insurance  Co.  v. 
Cisneros,  No.  C3-92-52  (S.D.  Ohio  Feb. 
24, 1994),  reaffirmed  this  principle, 
according  deference,  under  standards 


established  in  Chevron  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council,  467 
U.S.  837  (1984).  to  HUD's  substantive 
regiilation  promulgated  in  1989. 

II.  Solicitation  of  Public  Comments 

HUD  is  requesting  public  comment  in 
several  areas  to  be  addressed  by  the 
regulation.  There  are  several  complex 
issues  to  be  addressed  by  this 
regulation.  In  developing  this 
regulation,  HUD  vnU  work  closely  v^th 
insurance  companies,  trade 
associations.  State  regulators,  ci\'il 
rights  groups  and  community 
organizations  to  ensure  that  HUD  has 
heard  as  many  viewpoints  as  possible 
on  the  subject  of  property  insurance 
practices.  HUD  ab^ady  has  begim 
informal  discussions  with 
representatives  of  these  entities, 
organizations  and  individuals  to  leam 
more  about  their  views  on  current 
property  insurance  practices  and  about 
issues  that  HUD  should  address  in  the 
regulation.  These  contacts  will  continue 
in  the  form  of  group  meetings  and 
informal  discussions  with  insurance 
companies,  advocacy  groups  and  trade 
associations. 

In  addition.  HUD  will  hold  several 
public  meetings  aroimd  the  country  for 
industry  groups,  advocacy  groups  and 
private  citizens  to  submit  comments  and 
disctiss  what  the  regulation  should 
address. 

Based  on  the  comments  that  HUD 
receives  in  response  to  this  notice  and 
comments  presented  at  the  public 
meetings,  as  well  as  any  written 
guidance  received  from  additional 
comaiunications  with  industry'  groups 
and  others,  HUD  will  publish  a 
proposed  rule.  Following  careful 
consideration  of  the  comments  received 
on  the  proposed  rule,  HUD  will  issue  a 
final  regulation. 

HUD  is  considering  the  issues  and 
areas  that  the  regulation  should  address 
in  order  for  the  regulation:  (1)  to  be 
effective  as  guidance  to  HUD 
investigators,  state  and  local  civil  rights 
agencies  and  private  fair  housing 
groups;  (2)  to  serve  as  a  guidepost  for 
preventive  acts  by  the  industry;  and  (3) 
to  be  a  clear  description  of  the  rights 
afforded  protected  classes.  To  do  so,  the 
regulation  will  address  specific 
practices  that  are  prohibited  under  the 
Act,  describe  the  standards  to  be 
utiliied  in  determining  whether 
violations  of  the  Act  have  occurred,  and 
discuss  investigative  techniques  that 
will  be  utilized,  remedies  that  will  be 
sought  where  violations  are  found,  and 
voluntary  affirmative  efforts  that  are 
appropriate  to  eliminate  discrimination. 

The  standards  for  determining 
discrimination  in  this  area  are  those 


utilized  in  all  other  areas  covered  by  the 
Act.  Specific  practices  that  violate  the 
Act  will  be  identified  and  the  factual 
circumstances  for  identifying  violations 
will  be  defined.  The  rule  will  describe 
the  investigative  techniques  HUD  will 
utilize,  including  those  HUD  employs  in 
current  fair  housing  complaint 
investigations.  The  rule  will  identify 
remedies  to  be  considered  that  are 
appropriate  to  insurance  cases. 

The  areas  for  which  HUD  specifically 
requests  comment  from  the  pubUc  are 
the  following: 

1 .  Underwriting  practices  that  may 
discriminate  due  to  either  disparate 
treatment  or  disparate  impact. 

2.  Sales  and  marketing  practices  that 
may  discriminate  due  to  either  disparate 
treatment  or  disparate  impact. 

3.  Explanations  or  justifications  for 
those  industry  practices  that  could  be 
challenged  as  violations  of  the  Act 
because  of  disparate  treatment  or 
disparate  impact.  In  cases  of  disparate 
impact,  explanations  should  address  the 
business  necessity  for  the  practice  and 
why  no  less  discriminatory  alternative 
exists. 

4.  Barriers  to  the  availability  of 
insuj-ance,  or  barriers  to  equal  terms  and 
conditions  of  instu-ance.  for  particular 
protected  classes. 

5.  Entities  and  individuals  who 
should  be  covered  by  the  prohibition 
against  discriminatory  insurance 
practices,  such  as  mutual  and  stock 
companies,  independent  agents,  direct 
writers,  exclusive  agents,  and  rating 
services. 

6.  Techniques  HUD  should  use  in 
complaint  investigations. 

7.  Remedies  HUD  should  consider  to 
discourage  discriminatory  practices, 
including  equitable,  injunctive,  and 
affirmative  relief,  monetary  damages, 
and  civil  penalties. 

8.  Voluntary  actions  insurers  can  take 
to  assure  nondiscrimination  and  to 
increase  availability  of  insurance  to 
allow  access  to  capital. 

9.  Other  issues  that  are  relevant  to  the 
issue  of  insurance  discrimination. 

In  addition  to  comments,  HUD  is  also 
requesting  any  reports,  documents,  or 
other  evidence  that  will  assist  the 
E)epartment  in  evaluating  issues  to  be 
addressed  in  the  regulation. 

HUD  requests  that,  in  submitting 
comments  on  any  of  the  foregoing 
issues,  the  commenter  please  dte  the 
item  number  of  the  issue  addressed  by 
the  comment.  HUD  also  welcomes 
comments  on  issues  related  to  insurance 
practices  that  are  not  specifically 
included  in  the  items  listed.       '  i 
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Dated:  August  10, 1994. 

Roberta  Achtenberg. 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

|FR  Doc.  94-20048  Filed  8-15-94:  8  45  am) 
BILUNG  CODE  42ia-28-P 


PANAMA  CANAL  COMMISSION 
35  CFR  Part  103 

RIN  3207-AA36 

General  Provisions  Governing  Vessels 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  Under  existing  regulations, 
fees  for  booking  transits  at  the  Panama 
Canal  are  assessed  at  a  fixed  rate  per 
Panama  Canal  Gross  Ton.  The  Panama 
Ceinal  Commission  has  proposed  a  major 
revision  of  the  rules  for  measurement  of 
vessels  using  the  Panama  Canal 
expected  to  become  effective  October  1, 
1994.  Under  the  proposal,  the  existing 
rules  of  measurement  will  be  replaced 
with  the  Panama  Canal  Universal 
Measurement  System  (PC/UMS).  PC/ 
UMS  will  no  longer  utilize  a  Panama 
Canal  Gross  Tonnage  value. 
Accordingly,  fees  for  the  use  of  the 
transit  booking  or  reservation  system 
must  be  assessed  ori  some  other  basis. 
This  proposed  rule  recommends 
retention  of  the  existing  method  of 
calculating  booking  fees  for  vessels 
subject  to  PC/UMS  transitional  relief 
measures  and  the  fixing  of  fees  for  all 
other  vessels  in  reference  to  the  PC/ 
IMS  Net  Ton. 

DATES:  Comments  must  be  .submitted  on 
orbefore  August  25,  1994. 
ADDRESSES;  Comments  may  be 
addressed  to  Michael  Rhode.  Jr., 
Secretarv ,  Panama  Can;d  Commission, 
1825  I  Street  NW,  Suite  1050. 
Washington.  DC  20006-5402, 
(Telrphon*;:  (202)  634-644i), 
(Facsimile:  (202)  634-64.39), 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rhode,  Jr.  at  the  above  addre.ss 
and  telephone. 

SUPPLEMENTARY  INFORMATION:  On  April 
18.  1994,  the  Panama  Canal  Commission 
published  in  the  Federal  Register  (59 
FR  18332)  an  advance  notice  of 
proposed  rulemaking  with  a  request  for 
comments  and  a  notice  of  hearing  with 
respect  to  a  related  matter — a  complete 
revision  of  the  Rules  for  Measurement  of 
Vessels  for  the  Panama  Canal  as  set 
forth  in  35  CFR  part  135.  Comments 
were  solicited  and  received,  and  a 
public  hearing  was  held  May  25,  1994 
in  Washington,  DC.  The  views 
presented  by  the  interested  parties  were 


considered  by  the  Board  of  Directors  of 
the  Panama  Canal  Commission.  The 
Board  gave  final  approval  on  July  13, 
1994  to  proceed  with  implementation  of 
the  PC/UMS.  The  proposed  rule 
together  with  the  Board's 
recommendation  was  forwarded  to  the 
President  for  his  approval.  The 
proposed  rule  was  pubhshed  in  the 
Federal  Register  on  July  18, 1994  (59  FR 
36398).  It  is  expected  that,  on  or  before 
August  30,  the  final  rule  will  be 
approved  by  the  President  and 
published  in  the  Federal  Register.  It  is 
scheduled  to  become  effective  October 
1. 1994. 

Corresponding  changes  in  the  transit 
booking  system  regulations  are 
necessary  to  reconcile  35  CFR  §  103  8(e) 
with  the  aforementioned  revisions  to  the 
rules  for  measurement  of  vessels  using 
the  Panama  Canal.  Under  existing 
§  103.8(e),  fees  for  booking  transits  at 
Panama  Canal  are  assessed  at  SO. 23  per 
Panama  Canal  Gross  Ton.  With  the 
expected  replacement  of  the  existing 
regulations  on  October  1.  1994.  a 
Panama  Canal  Gross  Ton  \alue  will  no 
longer  exist.  Instead,  under  the 
revisions,  the  new  PC/UMS  will  utilize 
a  PC/UMS  Net  Ton  value.  Accordingly. 
in  order  to  continue  using  tonnage  as 
the  basis  for  rate  assessm.ent  for  the 
transit  booking  system,  fees  must  be 
assessed  on  the  tormage  value  used  in 
the  PC/UMS.  Therefore,  the 
Commission  proposes  that  for  vessels 
transiting  the  Canal  for  the  first  time 
after  September  30.  1994  transit  Iwoking 
fees  be  fixed  in  relation  to  ihe  PC'UMS 
Net  Ton. 

At  the  same  time,  however,  the 
Commission  desires  to  minimize  the 
financial  impact  of  the  change  on  the 
customer.  As  with  the  PC/U.MS  itself, 
the  Commission  is  striving  for  revenue- 
neutrality  in  the  aggregate  nnd  for 
minimal  impact  for  the  individual 
customer.  Therefore,  the  proposed  rule 
also  provides  special  relief  measures  for 
vessels  which  hav^'  pi-n  i.T.isly  transited 
the  Canal. 

In  the  first  category— vessels  whiLh 
have  not  transited  the  Canal  before 
October  1, 1994,  the  proposed 
regulation  establishes  a  proposed  new 
rate  of  $0.26  per  PC/UMS  Net  Ton.  This 
rate  of  $0.26  per  PC/UMS  Net  T^n  is 
expected  to  result  in  a  booking  fee  near 
the  rate  assessed  under  the  existing 
system.  In  other  words,  the  amount  paid 
by  an  individual  vessel  at  $0.26  per  PC/ 
UMS  Net  Ton  will  closely  approximate 
the  amount  it  would  have  paid  at  $0.23 
per  Panama  Canal  Gross  Ton.  The  new 
booking  fee  rate  system  will  be  applied 
to  a  limited  number  of  vessels  inasmuch 
as  the  number  of  first-time  transits 


involves  a  relatively  small  number  of 
vessels  each  year. 

As  noted  above,  the  Commission  s 
intention  is  to  revise  the  rate  in  a 
manner  which  maintains  fees  at 
approximately  the  same  level  as 
currently  paid  by  individual  vessels. 
Retention  of  the  $0.23  rate — merely 
fixing  fees  at  $0.23  per  PC/UMS  Net 
Ton— could  reduce  individual  booking 
fees  as  much  as  20%.  Inasm  ich  as  the 
intent  of  this  proposal  is  s>    -ly  to 
reconcile  paragraph  103.8fe)  with  the 
new  standard  tonnage  measurement  and 
not  to  otherwise  alter  the  booking  fees, 
the  agency  proposes  the  $0.26  rate 
which  approximates  present  booking 
fees  without  increasing  customer  costs. 

For  the  other  and  larger  category — 
vessels  which  ha\e  previously  transited 
the  Canal,  the  proposal  retains  the 
cxisting-booking  fee  computation 
method.  This  recommendation  has  its 
genesis  in  the  proposed  revisions  to  the 
Rules  for  Measurement  of  Vessels  using 
the  Panama  Canal.  The  PC/UMS 
proposed  rule  contains  transitional 
relief  measures  which  preserve  existing 
tonnage  for  ships  transiting  the  Canal 
between  March  23, 1976  (the  date  of  the 
last  significant  rules  change)  and 
September  30, 1994,  inclusive.  In  the 
instant  proposed  rule,  the  Commission 
proposes  that  the  method  for  assessing 
booking  fees  for  these  vessels  be 
similarly  retained.  Vessels  meeting  the 
aforementioned  PC/UMS  requirpmerJj 
for  transitionc!  relief  w  hich  use  the 
booking  system  after  September  30. 
1994  will  not  be  affected  inasmuch  as 
they  will  contmue  to  pay  the  same  fee — 
SO. 23  per  Panama  Canal  Gross  Ton  For 
these  previously-transiting  vessels,  the 
booking  fee  would  change  only  in  the 
event  the  vessel  undergoes  a  sign;  fit  ant 
structural  change,  defined  in  tlie  PC/ 
UMS  as  a  change  in  the  volmne  of  the 
ves.^el  of  10%  or  more.  Under  the  PCJ 
UMS.  a  vessel  undergoing  a  significant 
structural  change  loses  its  entitlement  to 
the  relief  meabures  and  become:^  subject 
to  application  of  the  PC/UMS 
mt  asLirem^nt  formulas.  In  sue  h  an 
liiMance^.  the  new  rale  of  $0.26  per  PC/ 
UMS  Net  Ton  would  be  applied  to  the 
vessel 

The  Conuiiission  has  been  exempti-d 
from  E\.>cutive  Order  12866  and. 
accordingly,  the  provisions  of  that 
directive  do  not  apply  to  this  proposed 
rule.  Even  if  the  order  were  applicable, 
the  proposed  regulation,  which 
concerns  "rates"  and  "practices 
relating  ■  thereto,  would  not  constitute  a 
"rule"  as  that  term  is  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601(2))  and  would  not  have  a  significant 
impact  on  a  substantial  number  of  sm.ul 
entities  under  that  Act. 


41998 


Federal  Register  /  Vol.  59.  N'o.  l.'>7  /  Tuesday.  August  16.  1994  /  Proposed  Rules 


A  review  of  the  environmental  cfUnA 
i)f  the  proposed  measurement  rule 
rhariges  concludes  that  the  proposeii 
change  will  not  have  a  significant  efftn  t 
on  the  quality  of  the  human 
environment.  An  environmental  inipiu  t 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Finally,  the  Administrator  of  the 
Panama  Canal  Commission  certifies  liiat 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Mictions  2(a)  and  2{bi(2)  of  Executivt; 
Order  No.  12778. 

List  of  Subjects  in  35  Part  lUH 

.Advance  reservations.  Booking 
system.  Order  of  transit.  Panama  (^iin.i!. 
Vessels. 

Accordingly,  fur  tht*  reasons  set  forth 
.ibove.  it  is  proposed  that  '33  CFR  piirt 
103  be  amended  as  follows: 

PART  103— GENERAL  PROVISIONS 
GOVERNING  VESSELS 

1.  The  authority  citatipn  for  part  !(i:t 
IS  revised  to  read  as  fdffr)ws; 

Authority-:  22  LI.S.C.  roi,  EX).  IJJli.  4--, 
IK  JWMI.  .1  CFR.  108!  Conip  .  p  257. 

1.  Paraj^raph  (o)  of  tj  lOH.R  is'revisf<| 
ti)  read  as  follows: 

§  103.8    Preference  in  the  transit  schedule; 
order  of  transiting  vessels.  _ 


(r)  B  wking  Fe»\s.  ( 1)  For  ;(;ssets 
iiieasurt'd  in  dccordiince  with 
5?  H'vi3(a)  of  this  chapter,  the  fee  for 
booking  shall  be  Sn. -jfl  per  PCl/l'MS  N.t 
Ton 

[2]  Fur  vessels  subject  to  the 
transiti'.'nal  relief  rit-asiir^s  of  *?  Kirl.n 
nf  this  chapter  and  mpasiired  in 
accordance  with  5)  lv')5.1.{(())  of  this 
chaptiT.  the  fee  for  booking  shall  hi- 
,Sn.2  i  per  Panama  Canal  Cross  Ton  a-^ 
spfcified  on  the  last  certificate  issued  by 
the  Panama  Canal  Commission  between 
March  23.  1976  and  .Septeniber  30. 
1*194,  inclusive. 

( i]  The  mininuKu  bookijit;  fee  for  am 
vessel  is  SI, 500. 

•  •  •  «  i 

(F.vistmg  collections  of  inforiiuition  art- 
approved  under  Office  of  Management 
imd  Budget  (OMB)  control  number 
'i:;07-0001.  Modifications  are  being 
sabmitted  to  OMB  for  approval.) 

Ddlfd;  August  10.  199-J 
Cilberlo  Guardia  F., 

Admimstmtur.  Panama  Qirni! Cuiniiiissniu 
UK  Ooc  94-20049  Filt^d  8-\')-«»4;  H:4'.  ami 
BILUNG  COO€  3640-04-P 


ENVIRONMENTAL  PROTECTION 
AGBiCY 

40  CFR  Part  52 
[FnL-5052-2) 

State  Implementation  Plans  for  Serious 
PM-10  Nonattainment  Areas,  and 
Attainment  Date  Waivers  for  PM-10 
Nonattainment  Areas  Generally; 
Addendum  to  the  General  Preamble  for 
the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990 

AGENCY;  Fnvironmeatal  Protection 
At;.'ncv(EFAl. 

ACTION:  ,-\di!.  "idum  to  General  Pn'amblc 
f'.ir  future  proposed  rulemakings. 

SUMMARY:  This  addendum  to  the 
Crt'iieral  i'rearnble  for  the 
In'.pk-mentation  of  Title  I  of  the  Clean 
.Air  Act  Amendments  of  1990 
priuiipaUy  describes  FP.'K's  prelimin.irv 
view's  on  how  the  Ag"i!cy  should 
interjiret  various  provi;.ions  of  title  1 
with- regard  to  requirements  for  PM-U) 
(panjcies  w:th  an  aerodynamic  diamet'T 
le.-is  jhaa  iir  equal  io  a  nominal  10 
mi<  iTometers)  serious  nonnttainment 
area  State  inuilenuinta'ion  plans  (Sli''s) 
Thisidocunient  also  add:esses  policy 
and  guidance  on  attainment  date 
waiaSiTs  pot.;;ntially  applicable  to  all 
Ji'-.s  tiiat  hare  been  '!e^ig!l.^ted 
:. .^'..i;'  iinnu'.-U  fcr  PM  -10,  v.'aivers  nt 
I  '^~j-::i  require .iients  applicable  to  PM- 
10  serious  nonattainnunt  areas,  and 
req.iiren.ents  f.ir  international  border 
art'jj  -.n  !'N'-10  nfjuattainment  areas 
.Ali;u)'.;t;h.  th'fguicUinLC  !uc:ludes  variou-- 
statti  ments  that  States  ntust  take  certain 
artiv  ns.  thf*^r  siate)nents  are  made 
pur'Siiant  to  KP.W  preliminary 
in'et^tretati'ins.  and  thus  do  not  bind 
.S;  >tes  d.'id  til"  public  as  a  matter  of  !au 
j'h:  ;  'idendum  is  an  advance  notice  of 
how  EP.A  2enera!!y  intends  to  take 
acti.i:;  on  SIP  submissions  and  tu 
i.'it-'ti-iret  various  PM-U)  .-elaled  title  1 
pr'Aisidiis, 

FOR  FURTHER  INFORMATION  CONTACT: 
Char! T.e  E  .Spt-Hs.  Air  Quality 
.M,u\ii.:.;*'inen*  Division,  Mail  Drop  15. 
Officje  of  .\ir  Quality  Planning  and 
Stauiiards.  CS.  EP.\,  Research  TriangU- 
Park,  North  Carolina  27711,  (919)  541- 
5::-)5 

ADORESSES:  References  cited  herein  art; 
avd  lable  from  the  Public  Docket  No.  A.- 
'rVZ-i.^  The  docket  is  located  at  the  Air 
and  Radiation  Docket  and  Information 
Cent<;r,  Room  M-1500.  Waterside  Mall. 
Mail  Code  6102.  401  W  Street  SW., 
\Va.shington,  DC  20460.  The  docket  may 
be  inspected  from  8:30  a.m.  to  12  noon 
and  from  1:30  p.m.  toSiSO  p.m.  on 
wt-t-ld  ivs.  f^xcept  for  legal  holidays  .'\ 


reasonable  fee  may  be  charged  for 
copying. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I  It'.trockittion 

11.  Designadons  and  (Ma-Jsult  aUdti^ 

A.  Designations 

H.  Caa.'-sifirations  -      . 

('  Rf^classificatioiis 

I).  Appendix  K  and  Waners 
in  International  Border  Areas 

A.  Statutory  Rw]uireiiicni 

H.  Policy 
IV.  Serious  .Area  SIP  Kfijuin^nitmls 
\.'   U'.iive.fs  for  Certain  PSl-^U)  \(iii<i!ta:iu'nvat 
.■\rcas 

.\.  Histtirital  Persjiectrves 

f!  VV, liver  Provisions 


C,  Ap^ 


ilion  of  Waiver  Prtivisions 


I).  Waiver  Po!ii;y  Description 
VI.  Best  Available  Control  Measure..  (M.XC.Mi 

A  Rcquireinent  forB.XCM  - 

Pi  FP.-\'s  Historka!  Interpretation  of 
Control  Terhnoiogv  Temiiaoioi^y 

t;  H.\C.M  for  Serious  P.M- 10 
Noiuittair.u'.fiit  Amas 

T).  Prnredures  tor  Ueterniining  B.-\i:M 

i;.  .Selection  oi  B.\CM  for  Area  .Soiircfs 

F.  Self;c:tion  of  Best  Available  Control 
IV;  bnuIoEiy  <'BACT)  for  Point  Sources 
V'll  (ioiUiriJeni y  .Measures 
\'!ll  Ov!;<r!itc>Tive  .Milestones  ,ind  Keasfinatil-- 
t-uftluT  Pioaress 

.\.  C-p:'eral  Di-.i,iis.sion 

B  Kt-as.in.ible  Further  Prof^rt-ss 

C.  Quaiititrfdve  Milestones 
!X.  G^i^-.T  Prijuirements  - 

.\.  fc':<.-i:ut!Vf  Order  12H(i(i 

H  KegL.la'.o'A  Flexibility  Au 

hi  accordance  with  1  CFR  5.1)(c).  thi^; 
dc'lumejil  is  ficblished  in  the  proposefl 
rules  categcrv. 

I.  !ntroduc4ion 

ls>-u;'S  are  discussed  in  this  docunuMi! 
rt'oarciing  policv  a;id  guidance  th.al  will 
he  applicable  to  areas  that  have  been    ■ 
designated  cf.'nattaiiunent  for  PM-10 
and  reclassified  as  .serious  are-as.  This 
docuiuent  also  discu.sses  issues 
regarding  policy  and  guidance  nu 
attainment  date  waivers  potentially 
apphcable  to  all  areas  that  have  beeu 
designated  nonattainment  for  PM-10.  a^ 
well  as  policy  and  guidance  on  waivers 
of  certain  other  requirements  applicablr 
to  PM-10  serious  nonattainment  areas, 
and. requirements  for  international 
border  areas  in  PM-10  nonattainmei-t 
areas. 

Initially,  all  areas  designated  as 
nonattainment  for  PM-10  are  classified 
as  moderate  areas  (see  section  188(a)  of 
the  Clean  Air  Act  (.Act;).'  Subsequently. 


'  Tl'.e  1990  Amendinenis  !ti  '.he  Clean  .Mr  .^(:l 
nidde  si^.ninaiiit  changes  to  the  air  quality  pI.inni.-Jii; 
requirements  for  a.'eas  that  do  not  meet  (or  that 
bignificantly  contribute  to  ambient  air  quality  in  h 
noarby  MP.a  that  does  not  meet)  the  PM-10  nattourii 
H.mbienI  air  quality  standards  (see  Pub.  L.  No.  101- 
549.  t(i4  Stat.  2399).  Kefercnces  herein  are  to  the 
Ci'-.m  Ai.-  .At.t.HSii;!'.er;drd.  42  H.S.C  740t.  rl  iiij 
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in  accordance  with  section  188(b)  of  the 
Act,  "The  Administrator  may  reclassify 
as  a  serious  PM-10  nonattainment  area 
*  "  *  any  area  that  the  Administrator 
determines  cannot  practicably  attain  the 
national  ambient  air  quality  standard  for 
PM-10  by  the  attainment  date  (as 
prescribed  in  subsection  (c))  for 
moderate  areas"  or  any  area  that  fails  to 
timely  attain.  The  EPA  took  final  action 
on  January  8, 1993  to  reclassify  5 
moderate  areas  that  were  initially 
designated  as  nonattainment  for  PM-1 0 
upon  enactment  of  the  1990 
Amendments  (see  58  FR  3334).  The  EPA 
is  considering  reclassifj-ing  additional 
areas  from  moderate  to  serious. 

This  guidance  document  is  being 
published  as  an  addendum  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (General 
Preamble)  published  April  16, 1992  (57 
FR  13498).2  Among  other  things,  this 
PM-1  a  nonattainment  area  guidance 
docimient  describes  EPA's  preliminary 
views  on  how  EPA  should  interpret 
various  provisions  of  title  I  with  regard 
to  requirements  for  PM-10  serious  area 
SIP's.  Although  the  guidance  includes 
various  statements  that  States  must  take 
certain  actions,  these  statements  are 
made  pursuant  to  EPA's  preliminary 
interpretations,  and  thus  do  not  bind  the 
States  and  the  public  as  a  matter  of  law. 
Of  course,  the  use  of  prescriptive 
language  is  appropriate  in  those 
instances  where  the  policy  is  simply 
reiterating  statutory  mandates  which 
provide  that  States  must  take  certain 
actions. 

Possible  approaches  to  implementing 
the  provisions  in  section  179B 
applicable  to  international  border  areas, 
general  SIP  requirements  of  section 
172(c),  the  specific  requirements  in 
subpart  4  of  part  D  of  title  I  in  serious 
PM-10  nonattainment  areas,  the  issues 
involved  and  the  means  of  resolving 
those  issues  are  discussed  in  the 
following  sections.  The  topics  discussed 
include  SIP  requirements  such  as 
provisions  to  assure  that  best  available 
control  measures  (BACM)  are 
implemented;  waivers  for  areas 
impacted  by  nonanthropogenic  sources; 
treatment  of  international  border  areas; 
requirements  for  quantitative 
milestones,  reasonable  further  progress 
(RFP)  and  contingency  measures. 


»A  tuppleroental  notice  was  published  at  57  FR 
1807a  April  2a.  1992.  which  provides  certain 
appendicet  to  the  April  16, 1992  General  Preamble. 
Subaequeni  references  in  this  notice  to  the  General 
Praamble  ore  iflclbsive  of  both  documents. 


II.  Designations  and  Classifications 

A.  Designations 

Section  107id)  of  the  Act  provides 
generally  for  the  designation  of  areas  of 
each  State  as  attainment,  nonattainment 
or  unclassifiable  for  each  pollutant  for 
which  there  is  a  national  ambient  air 
quality  standard  (NAAQS).  Certain  areas 
meeting  the  quahficalions  of  section 
107(dj(4)(B)  of  the  Act  were  designated 
nonattainment  for  PM-10  by  operation 
of  law  upon  enactment  of  the  1990 
Amendments  (initial  PM-10 
nonattainment  areas).  A  Federal 
Register  notice  announcing  all  of  the 
areas  designated  nonattainment  for  PM- 
10  at  enactment  and  classified  as 
moderate  was  published  on  March  15 
1991  (56  FR  11101).  A  follow-up  notice 
correcting  some  of  these  area 
designations  was  published  August  8, 
1991  (56  FR  37654).  The  nonattainment 
areas  were  formally  codified  in  40  CFR 
part  81,  effective  January  6, 1992  (56  FR 
56694.  November  6. 1991).  All  those 
areas  of  the  country  not  designated 
nonattainment  for  PM-10  at  enactment 
were  designated  unclassifiable  (see 
section  107(d){4)(B)(iii)  of  the  Act). 

B.  Classifications 

Once  an  area  is  designated 
nonattainment,  section  188  of  the  Act 
outlines  the  process  for  classification  of 
the  area  and  establishes  the  area's 
attainment  date.  In  accordance  with 
section  188(a),  all  PM-10  nonattainment 
areas  are  initially  classified  as  moderate 
by  operation  of  law  upon  their 
designation  as  nonattainment. 

C.  Reclassifications 

1 .  General  Conditions 

A  moderate  area  can  subsequently  be 
reclassified  as  a  serious  nonattainment 
area  under  two  general  conditions.  First. 
EPA  has  general  discretion  under 
section  188(b)(1)  to  reclassify  a 
moderate  area  as  a  serious  area  at  any 
time  the  Administrator  determines  the 
area  cannot  practicably  attain  the 
NAAQS  by  the  statutory  attainment  date 
for  moderate  areas. ^ 

Second,  under  section  lB8(b)(2)  a 
moderate  area  is  reclassified  as  serious 
by  operation  of  law  after  the  statutory 
attainment  date  has  passed  if  the 
Administrator  finds  that  the  area  has  not 
attained  the  NAAQS.  The  EPA  must 
publish  a  Federal  Register  notice 
identifying  the  areas  that  have  failed  to 
attain  and  were  reclassified,  within  6 


months  following  the  attainment  date 
(see  section  188(b)(2)(B)). 

2.  Reclassification  of  Initial  PM-10 
Nonattainment  Areas 

•Section  188(b)(1)(A)  provides  an 
accelerated  schedule  by  which  EPA  is  to 
reclassify  appropriate  initial  PM-10 
nonattainment  areas.  The  EPA  proposed 
on  November  21. 1991  (56  FR  58656)  to 
reclassify  14  of  the  70  initial  moderate 
areas  as  serious.  The  14  areas  EPA 
proposed  to  reclassify  were  identified 
largely  based  on  the  magnitude  and 
firequency  of  ambient  PM-10 
measurements  above  the  24-hour 
NAAQS  of  150  micrograms  per  cubic 
meter  (ng/m^)  during  calendar  years 
1988-1990.  The  EPA  took  final  action      ' 
on  January  8. 1993  (58  FR  3334)  to  ' 

reclassify  5  of  the  14  areas.  The  final 
decision  to  reclassify  the  5  areas  was* 
based  on  the  criteria  utilized  in  the 
proposal,  comments  received  in 
response  to  the  proposal  and  on  EPA's 
preliminary  review  of  the  SIP's  for  the 
areas. 

In  the  future,  EPA  anticipates  that, 
generally,  any  decision  to  reclassify  an 
initial  PM-10  nonattainment  area  before 
the  attainment  date  will  be  based  on 
specific  facts  or  circumstances 
demonstrating  that  the  NAAQS  cannot 
practicably  be  attained  in  the  area  by 
December  31, 1994  (the  statutory 
attainment  date  specified  in  section 
188(c)(1)  for  initial  PM-10 
nonattainment  areas). 

3.  Reclassification  of  Future  PM-10 
Nonattainment  Areas 

Section  188(b)(1)(B)  provides  a 
timeframe  within  which  EPA  is  to 
reclassify  appropriate  areas  designated 
nonattainment  for  PM-10  subsequent  to 
enactment  of  the  1990  Amendments. 
Appropriate  areas  are  to  be  reclassified 
as  serious  writhin  18  months  after  the 
required  date  for  the  State's  submission 
of  a  moderate  area  PM-10  SIP.*  The 
statute  requires  that  these  moderate  ai«a 
PM-10  SIP'S  be  submitted  within  18 
months  after  the  area  is  designated 
nonattainment  (see  section  189(a)(2)(B)). 
Taking  these  provisions  together,  the 
statute  thus  requires  that  EPA  reclassify 
appropriate  PM-10  moderate  areas 
designated  nonattainment  after  1990  as 
serious  within  3  years  of  such 
designation. 

Because  the  moderate  area  SIP's  are 
due  before  this  reclassification  deadline. 
EPA  anticipates  that  any  determination 
that  such  areas  should  be  reclassified 
will  be  based  upon  facts  contained  in 


'  The  EPA's  interpretation  of  the  reclaasilication 
provisions  in  section  18«(b)(l)  is  discussed  in  deuil 
in  section  m.Cl{b)  of  the  General  Preamble  (57  FR 
at  13537-38). 


'This  directive  does  not  restrict  EPA's  general 
authority,  but  simply  specifies  that  it  is  to  be 
exercised,  as  appropriate,  in  accordance  with 
certain  dates. 
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the  moderate  area  SIP  demonstrating 
that  the  NAAC^  cannot  practicably  be 
attained  by  the  statutory  deadline.  The 
EPA  may  also  consider  reclassifying 
moderate  areas  for  which  a  SIP  has  not 
been  submitted  whenever  it  becomes 
apparent  (e.g.,  because  of  an  extensive 
delay  in  submitting  the  SIP)  that  an  area 
cannot  practicably  attain  the  standards 
by  the  applicable  attainment  date.  The 
EPA  may  also  determine  that  an  area 
cannot  practicably  attain  the  standards 
by  the  applicable  date  when  the  State 
submits  an  incomplete  or  otherwise 
inadequate  SIP  for  the  area  (i.e..  a  SIP 
which  would  not  assure  timely 
attainment)  and  the  State  does  not  act 
expeditiously  to  correct  such 
-deGciencies. 

The  EPA  does  not  believe  that 
generally  reclassifying  moderate  areas  as 
serious  rewards  areas  which  delay 
development  and  implementation  of 
PM-10  control  measures.  Rather,  EPA 
believes  its  policy  creates  an  incentive 
for  the  timely  submittal  and  effective 
implementation  of  moderate  area  SIP 
requirements  and  facilitates  the  PM-10 
attainment  objective.  For  example,  if  an 
area  that  fails  to  submit  a  timely 
moderate  area  SIP  is  reclassified,  this 
does  not  obviate  the  requirement  that 
the  area  submit  and  implement  the 
moderate  area  SIP  requirements. 
Accordingly,  in  addition  to  reclassifying 
such  areas.  EPA  would  also  determine 
that  the  State  had  failed  to  submit  a 
PM-10  SIP  and  the  area  could  be  subject 
to  sanctions  under  sections  1 10(m)  and 
179  for  its  delay.  As  provided  under 
section  179(a)  of  the  Act,  States 
containing  areas^for  which  EPA  has 
made  such  determinations  have  up  to  18 
months  from  EPA's  determination  to 
submit  a  complete  plan  or  plan  revision 
before  EPA  is  required  to  impose  eithiir 
the  highway  funding  sanction  or  the 
requirement  to  provide  two-to-ono  new 
source  offsets  described  in  section 
179(b).  If  the  deficiency  has  not  been 
t  orrected  6  months  after  the  first 
sanction  applies,  then  the  second 
sanction  must  apply. "*  The  EP.^"s 
determination  also  triggers  a 
requirement  for  EPA  to  impose  a 
I'ederal  implementation  plan  under 
section  110(c)(1)  of  the  Act.  In 
conjunction  with  the  possible 
imposition  of  sanctions.  EPA  may  issue 
a  detennination  to  reclassify  the  area  to 
serious. 

D.  Appendix  K  and  Waivers 

.Appendix  K  to  40  CFR  part  50 
provides  guidance  on  the  interpretation 
of  ambient  air  quality  data  to  determine 
the  air  quality  status  of  an  area 


Appendix  K  and  accompanying 
guidance  (both  preceding  the  1990 
Amendments  to  the  Act)  provide  in  part 
that  measured  exceedances  of  the  PM- 
10  NAAQS  which  are  believed  to  be 
influenced  by  uncontrollable  events 
caused  by  natiu'al  sources  of  particulate 
matter  or  by  events  that  are  not  expected 
to  recur  at  a  given  location  are  flagged 
and  e)«cluded  from  decisions  as  to 
whether  or  not  the  area  should  be 
designated  nonattainment.^  Therefore,  if 
it  is  established  that  exceedances  are 
caused  by  natural  sources,  a  State  may 
be  permitted  to  avoid  designating  the 
area  as  nonattainment.  even  though  the 
exceedances  are  expected  to  recur. 

The  savings  provision  of  section  193 
of  the  amended  Act  provides,  among 
other  things,  that  regulations  and 
guidance  promulgated  or  issued  by  the 
Administrator  prior  to  enactment  of  the 
1990  Amendi'ients  are  to  remain  in 
effect  accordiiig  to  their  terms  except  to 
the  extent  that  they  are  inconsistent 
with  any  provision  of  the  amended  hvX. 
Section  188(f)  of  the  amended  Act 
provides  EPA  with  the  discretionary 
authority  to  waive  a  specific  date  of 
attainment  for  a  PM-10  nonattainment 
area  where  it  is  determined  that 
nonamthropogenic  sources  contribute 
significantly  to  the  violation  of  the 
standard  in  the  area,  and  to  waive 
certain  nonattainment  area  SIP 
requirDineiits  where  the  Administrator 
determines  that  anthropogenic  sources 
of  PM-10  do  not  contribute  significantly 
to  the  violation  of  the  standard  in  the 
area.  These  provisions  take  as  a 
fundamental  premise  that  areas 
experiencing  violations  of  the  N.\AQS 
due  ta  nonanthropogenic  sources  are  to 
be  designated  as  nonattainment.  If  areas 
were  permitted  to  avoid  being 
dosijjnated  as  nonattainment  because 
their  violations  are  caused  in  whole  or 
part  1)\  uncontrollable  natural  events, 
then  iliis  statutory  provision  would 
have  So  be  read  as  having  no  legal  effec  t 
or  significance.  However,  this  would 
violate  canons  of  statutory  construction, 
which  (iirec:t  that  statutory  language  not 
be  treated  as  mere  surplusage. 

Consequently,  although  appendix  K 
appf^ars  to  be  preserved  in  part  by 
sectifjn  193.  the  provision  permitting 
the  treatment  of  "uncontrollable  events 
cau.sori  by  natural  sources"  as 
e.xceptional  events,  and  therefore 
excludable  from  nonattainment 
dfKisions,  is  inconsistent  with  the 
provisions  of  section  188(f)  and  should 
then^fore  b*-  regarded  as  no  longer 
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having  legal  effect.  Similarly,  any  EPA 
guidance  permitting  such  exclusion  of 
these  events  is  inconsistent  with  the 
amended  Act.  For  this  reason, 
exceedances  which  are  attributable  to 
uncontrollable  nonanthropogenic  events 
may  not  be  discounted  or  deweighted  in 
any  manner,  but  must  be  fully 
considered  in  determining  whether 
violations  of  the  NAAQS  have  occurretl 
and  whether  designation  as 
nonattainment  is  warranted.  Future 
determinations  relevant  to  exceptional 
events  should  therefore  focus  on  the 
remaining  type  of  e.xceptional  event 
identified  under  section  2.4  of  40  CFR 
part  50.  appendix  K.  namely  whether 
the  events — anthropogenic  or 
nonanthropogenic — are  likely  to  rt»t:ur  at 
the  same  location. 

The  EPA  plans  to  make  perfunctory 
modifications  to  section  2.4  of  40  CFR 
part  50.  appendix  K.  In  addition, 
guidance  on  the  interpretation  of  air 
quality  data  believed  to  be  influenced 
by  special  events  and  conditions  will  bt; 
addressed  in  a  separate  publication  thai 
will  replace  the  1986  E.xceptional 
Events  Guideline. 

III.  International  Border  Areas 

A  Statutory  Requirement 

Section  818  of  the  1990  Amendments 
added  a  new  section.  179B.  to  subpart. 
1,  part  D  of  title  I.  Section  179B  applies 
lo  ari'as  that  could  attain  the  relevant 
N.-\AQS  by  the  statutory  attainment  dat»- 
but  for  emissions  emanating  from 
outside  the  United  States  (U.S.).  For 
PM-10  nonattaimnent  areas,  section 
T79B(a)  provides  that  EPA  must  approve 
the  moderate  area  SIP  if  (1)  the  SIP 
meets  all  theapplicable  requirements 
under  the  Act  other  than  a  requirement 
that  such  plan  or  revision  demonstrate 
attainment  and  maintenance  of  the  PM- 
10  N.A.'XQS  by  the  applicable  attainment 
date,  and  (2)  the  State  demonstrates  to 
EP.-X's  satisfaction  that  the  SIP  would  be 
adequate  to  attain  and  maintain  the  PM- 
10  NAAQS  by  the  attainment  date  but 
for  emissions  emanating  from  outside 
the  U.S.  In  addition,  section  179B(d) 
provides  that  if  a  State  demonstrates 
that  ail  area  would  have  timely  attained 
the  PM-10  NAAQS  but  lor  emissions 
emanating  from  outside  the  U.S..  the 
area  must  not  be  subject  to  the 
reclassification  provisions  of  section 
188(b)(2).  Section  188(b)(2)  provides 
that  any  moderate  PM-10 
nonattainment  area  that  EPA  determines 
is  not  in  attainment  after  the  applicable 
attainment  date  shall  Ix;  reclassified  to 
serious  by  operation  of  law.  Therefore, 
the  statute  provides  that  areas  that  could 
attain  but  for  emissions  emanating  from 
outside  the  U.S.  must  not  be  reclassified 
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as  serious  after  failing  to  attain  by  the 
applicable  date.' 

B.  Policy 

Assuming  that  a  plan  or  revision 
meets  all  applicable  requirements,  the 
State  must  show  that  an  area  is  eligible 
to  have  its  SIP  approved  and  not  be 
reclassified  as  serious  under  section 
179B  by  evaluating  the  impact  of 
emissions  emanating  from  outside  the 
U.S.  and  demonstrating  that  the  SIP 
would  bring  about  attainment  but  for 
those  emissions.  Several  tvpes  of 
information  may  be  used  to  evaluate  the 
impact  of  emissions  emanating  from 
outside  the  U.S.  The  EPA  wiU  consider 
the  information  presented  by  the  State 
for  individual  nonattainmerit  areas  on  a 
case-by-case  basis  in  determini.ng 
whether  an  area  may  qualify  for 
treatment  under  section  179B.  Five 
exampi'-s  of  such  information  are  listed 
below  in  increasing  order  of 
sophistication  {the  State  may  use  one.  or 
more  of  these  types  of  information  or 
other  techniques,  depending  on  their 
feasibility  and  applicability,  to  evaluate 
the  impact  of  emissions  emanating  from 
outside  the  U.S.  on  the  nonattainment 
area;  the  first  three  examples  do  not 
require  the  State  to  obtain  information 
from  a  foreign  country): 

1.  Place  several  ambient  PM-10 
monitors  and  a  meteorological  station, 
measuring  wind  speed  and  direction,  in 
the  U.S.  nonattainment  area  near  the 
international  border.^  Evaluate  and 
quantify  any  changes  in  monitored  PM- 


'  As  noted,  section  179B(d)  state*  that  areas 
demonstrating  attainment  o(  the  standdrds.  but  for 
emissions  emanating  from  outside  the  U.S.,  shall 
not  be  subject  to  sec  lion  188(b)(2)  (reclassincation 
for  failure  to  attain).  By  analogy  to  this  provision 
and  applying  canons  of  statutory  constiuclion.  EPA 
will  not  reclassify  before  the  applicable  attainment 
ddle  areas  which  can  demonstrate  atteinme::!  of  !he 
standards,  but  for  emissions  emanating  from 
outside  the  U.S.  (see  section  188(b)(1)).  First, 
section  1793  evinces  a  general  cong.f  ssional  intent 
not  to  penalize  areas  where  emissions  emanating 
from  outside  the  country  are  the  but-for  cause  ol  ihf 
PM-10  nonattainment  problems.  Further,  if  EPA 
were  to  reclassify  such  areas  before  the  applicable 
attainment  date.  EP.^,  in  effect,  would  be  rnading 
section  179B(d)  out  of  the  statute.  Specillcally.  if 
EPA  proceeded  to  reclassify,  before  the  ap;>iicab!i' 
attainment  ddte.  those  areas  qualifying  for  iret^tmi^nt 
under  section  179B.  an  ar^a  would  never  be  subiert 
III  the  provision  in  section  179B(d!  which  prohibits 
EP^  from  reclassifying  such  areas  afer  the 
applicable  attainment  date.  Canons  of  statutory 
construction  counsel  against  interpreting"lhe  law 
such  that  language  is  rend.'-ed  mere  surplusage. 
Finally,  note  that  .section  179B(d)  contains  a  t  !e?riv 
erroneous  reference  to  carbon  inonoxide  insload  of 
PM-10,  and  that  this  section  contains  other  clear 
errors  (see.  e.g.,  section  1 79B(c)  rhferenre  to  .section 
186(b)(9),  which  does  not  exist). 

"See  40  CFR  pan  58  for  guidance  on  Ifx-eting 
P.M-10  monitors  and  '•On-site  Meteorological 
Program  Guidance  for  Regulatory  Modeling 
Applications,"'  EPA-450/4-87-6l  3,  June  1987  for 
guidance  on  locating  me!<>orological  stations. 


10  concentrations  witli  a  chanpp  in  the 
predominant  wind  direction. 

2.  Comprehensively  inventory  P.M-10 
emissions  within  the  U.S.  in  the  vicinity 
of  the  nonattainment  area  ajiii 
demonstrate  that  the  impact  of  those 
sources  on  the  nonattairniient  ar^a  aft'-r 
application  of  reasonai,iy  available 
controls  does  not  cause  the  .N.^AQS  to 
be  exceeded.  This  analysis  must  include 
an  influx  of  background  PM-10  in  the 
area.  Background  PM-10  levels  could  be 
based,  for  example,  on  concentrations 
measured  in  a  similar  nf;arby  Ered  not 
influenced  by  emissions  from  outside 
the  U.S. 

3.  Analyze  ambient  sample  filters  for 
specific  types  of  particles  emanating 
from  across  the  border  (although  not 
required,  characteristics  of  emissions 
from  foreign  sources  may  be  helpful). 

4.  Inventory  the  sources  on  both  sides 
of  the  border  and  compare  'he 
magnitude  of  PM-10  emissions 
originating  within  the  U.S.  to  those 
emanating  from  outside  the  U.S. 

5.  Perform  air  dispersion  and.'or 
receptor  modeling  to  quantify  the 
relative  impacts  on  the  nonattainment 
area  of  sources  located  within  the  U.S. 
and  of  foreign  sources  of  PM-10 
amissions  (this  approach  combines 
information  collected  from  the 
international  emission  iiwentory. 
meteorological  stations,  ambient 
monitoring  network,  and  analysis  of 
filters). 

In  addition  to  demonstrating  that  the 
SIP  for  the  area  would  be  adequate  to 
timely  attain  and  maintain  the  NAAQS 
but  for  emissions  emanating  outside  the 
U.S..  the  SIP  must  continue  to  meet  all 
applicable  moderate  area  SIP 
requirements  in  order  to  qua!if>  for  the 
special  SIP  approval  under  section 
179B.  Among  other  things,  the  SIP  mii.st 
provide  for  the  implementation  of 
recsonably  available  control  measures 
IRACM),  including  reasonably  available 
control  technology  (R.ACT)  {see  57  PR 
13540).  In  international  border  areas. 
FACM/R,^CT  must  be  implemented  to 
the  extent  necessary  to  demon.'^Ir.^te 
pltainment  b\  the  applicable  attainment 
date  if  emissions  emanating  from 
outside  the  U.S.  were  not  included  in 
the  analysis.  The  EPA  believes  that  this 
interpretation  of  the  degre?  of  RACM 
the  State  is  required  to  implement  in 
moderate  PM-10  areas  affected  by 
emissions  emanating  from  outside  the 
U.S.  is  consistent  with  the  purpose  of 
section  179B.  By  directing  KPA.  under 
section  1 79B,  to  approve  the  plan  or 
plan  revision  of  a  moderate  PM-10  arva 
which  shows  it  would  attain  the 
NAAQS  but  for  foreign  emissions  and 
by  excl-jding  such  an  area  from 
r  classification  to  serious.  Congress 


clearly  w.nnted  to  avoid  penalizing 
States  containing  such  areas  bv  not 
making  them  responsible  for  control  of 
emissions  emanating  from  a  foreign 
country  over  which  they  have  no 
jurisdiction.  Moreover,  by  excluding  the 
area  from  recla.ss!rication.  Congress  also 
fleeted  to  avoid  subjecting  such  areas  lo 
the  more  strin^^ent  control  measures 
cpplicable  in  serioub,  FM-10  areas.  In 
addition,  as  .set  fonh  in  se<;tion 
179B{a)(2).  the  second  condition  which 
must  be  met  before  EPA  may  approve  a 
moderate  area  plan  showing  attainment 
but  for  foreign  ernis<:ions.  by  its  plain 
terms,  requires  the  State  to  e-slablish 
only  that  the  plan  submutnd  would  be 
"adequate"  to  timelv  at'ain  and 
maintain  the  NAAQS.  but  for  emissions 
fnm  outside  the  U.S.  Nothing  in  section 
179B  relieves  the  State  from  meeting  all 
its  applicable  moderate  area  PM-10  SIP 
requirements,  including  the  requirement 
to  implement  R.ACM.  Nonetheless,  if,  in 
doing  so.  States  containing  such  an  area 
were  also  required,  because  of 
contributions  to  PM-10  violations 
caused  by  foreign  emissions,  to  shui^lder 
more  of  a  regulatory  and  economic 
burden  than  States  not  similarly  affet  fed 
(i.e.,  by  implementing  measures  which 
go  well  beyond  those  which  the  SIP 
demonstrates  would  otherwise  be 
adequate  to  timely  attain  and  maintain 
the  PM-10  NAAQS)  such  a  requirement 
would  unfairly  penalize  States 
containing  international  border  areas 
and  effectively  undermine  the  purpose 
of  section  1 79B.  Indeed,  to  the  extent  an 
effected  State  can  satisfactorily 
demonstrate  that  implementation  of 
such  measures  clearly  would  not 
advance  the  attainment  date,  EPA  could 
conclude  they  are  unreasonable  and 
hence  do  not  constitute  RACM. 
Notwithstanding  the  above,  in  light  t.f 
the  overall  health  and  clean  air 
objectives  of  the  Act.  EP.A  does 
encourage  affected  States  to  reduce 
emissions  beyond  the  minimtim 
necessary  to  satisfy  the    but  for"  test  >n 
nrder  to  .reduce  the  I'M-tO 
concentrations  to  which  ther 
populations  are  exposed. 

The  SIP  for  an  internati(mal  buId^r 
area  must  also  include  contingency 
measures  as  required  under  section 
1 72(c)(9)  of  the  Ant.  I  'i.der  section 
179B{a)(l).  s'jch  SIPs  inusi  meet  "all 
the  requirements  applicable  to  it  under 
the  .^ct"  except  that  they  may 
demonstrate  timely  attainment  by 
discounting  emissions  emanating  fro;n 
outside  the  U.S.  Contingenr\  mcisures 
are  additional  mec.^ures  int  luded  in  the 
SIP  that  can  be  undertaken  to  reduce 
omissions  if  the  area  fails  to  make  RFP 
or  to  attain  the  primary  NAAQS  by  the 
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applicable  attainmeat  date.  In 
international  border  areas.  EPA  will  not 
require  the  contingency  measures  for 
PM-10  to  be  implemented  after  the  area 
fails  to  attain  if  EPA  determines  that  the 
area  would  have  attained  the  NAAQS. 
but  for  emissions  emanating  from 
outside  the  U.S.  However,  the  EPA  will 
require  contingency  measures  to  be 
implemented  if  it  determines  that  the 
area  failed  to  make  RFP  in  achieving  the 
required  reductions  in  PM-10  emissions 
from  sources  within  the  U.S.,  or  if  the 
area  does  not.  in  fact,  obtain  the 
emission  reductions  that  were  necessar)' 
to  demonstrate  timely  attainment  of  the 
NAAQS.  but  for  emissions  emanating 
from  outside  the  U.S. 

IV.  Serioas  Area  SIP  Requirements 

The  Act  requires  States  to  submit 
several  SIP  revisions,  as  necessary, 
providing  for  implementation  of 
increasingly  stringent  control  measures 
and  demonstrating  when  those  control 
measures  will  bring  about  attainment  of 
the  PM-10  NAAQS.  The  first  SIP 
revision  was  due  November"!  5,  1991  for 
the  initial  moderate  PM-10 
nonattaitunent  areas.  For  areas 
redesignated  nonattainment  for  PM-1() 
in  the  future  under  section  107(d)(3), 
the  first  SIP  revision  will  be  due  within 
18  months  after  the  area  is  redesignated 
(see  section  189(a)(2)).  This  SIP  revision 
must,  among  other  things,  provide  for 
implementation  of  RACM  on  sources  in 
the  area  (see  sections  189(a)(1)(C)  and 
172(c)(1)).  All  available  technologically 
and  economically  feasible  control 
measures  would  be  considered  RACM. 
and  therefore  reasonable  for  adoption, 
for  areas  that  cannot  attain  the  NAAQS 
by  the  applicable  attainment  date 
(December  31, 1994  for  initial  moderate 
PM-10  nonattainment  areas)  (s»^  57  FR 
13544)." 

If  EPA  determines  that  a  moderate 
area  cannor  practicably  attain  the 
NAAQS  by  the  applicable  aftninmeiit 
date  (or  determines  the  area  has  failed 
to  attain)  and  recIassiPies  the  aw&  as  a 
st-rious  nonattainment  area  under 
station  18K|h),  a  second  SIP  n^vision  for 
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the  atea  is  required  under  section 
189(b).  This  revision  must,  among  other 
things,  include  provisions  to  assure  that 
BACM  (including  BACT)  will  be 
implemented  in  the  area  (see  section 
189(b)(1)(B)).  In  addition,  a 
demonstration  (including  air  quality 
modeling)  must  be  submitted  showing 
that  the  plan  will  attain  the  NAAQS 
either  by  the  applicable  attainment  date 
or.  if  an  extension  is  granted  under 
section  188(e>.  by  the  most  expeditious 
alternative  date  practicable  (see  section 
189(b)(1)(A)). 

Th«  SIP  revisions  to  require  the 
implementation  of  BACM  must  be 
submitted  to  EPA  within  18  months 
after  an  area  is  reclassified  as  serious 
(see  section  189(b)(2)).  The  BACM  are  to 
be  implemented  no  later  than  4  years 
after  an  area  is  reclassified  (see  section 
189(b)(1)(B)).  The  EPA's  policies 
regarding  the  -^quirement  to  implement 
BACM  in  serious  areas  are  discussed  in 
section  VI  of  this  document. 

Th0  serious  area  attainment 
demonstration  required  under  section 
189(b)(1)(A)  must  be  submitted  to  EPA 
within  4  years  after  an  area  is 
reclassified  based  on  a  determination  by 
EPA  that  the  area  cannot  practicably 
attain  the  NAAQS  by  the  statutory       « 
deadline  for  moderate  areas.  It  is  due   ' 
within  18  months  aher  an  area  is 
reclassified  for  actually  having  failed  to 
attain  the  NAAQS  by  the  moderate  area 
attainment  date  (sec  section  189(b)(2)). 

The  new  attainment  date  for  initial 
PM-10  nonattainment  areas  that  are 
reclassified  as  serious  is  to  be  as 
expeditious  as  practicable  but  not  later 
than  Dec:ember  31.  2001.  For  areas  that 
are  designated  nonattainment  for  PM-10 
in  the  future  and  subsequently  become 
serious,  the  attaimnent  date  is  to  be  as 
expeditious  as  practicable  but  no  later 
than  the  end  of  the  tenth  calendar  year 
beginning  after  the  area's  designation  as 
nonattainment  (see  section  188(c)(2)). 

If  the  State  demonstrates  to  the 
satisfaction  of  EPA  that  attainment  by 
the  statutory  deadline  for  serious  areas 
(as  sat  forth  in  section  188(c)  of  the  Act) 
is  impracticable,  the  State  must 
clfMiionstrale  that  tlie  SIP  provides  for 
iitta lament  by  the  most  expeditious 
dlternative  date  practicable.  The  State 
liuiy  apply  to  EPA  for  a  single  extension 
of  the  serious  area  attainment  date, 
under  section  188(e)  of  the  Act,  not  to 
exceed  5  years  beyond  the  serious  area 
attaianient  date.  A  State  requesting  an 
((xtension  under  .section  188(e)  for  an 
area  nuist.  among  other  things, 
demonstrate  that  the  plan  for  the  are.a 
includes  the  most  stringent  measures 
that  are  included  in  the  implementation 
plan  of  any  State  or  are  achieved  in 
pracjlici!  in  any  State,  and  can  feasibly 


be  implemented  in  the  area.  The  EPA 
intends  to  issue  guidance  in  the  future, 
as  appropriate,  on  applying  for  an 
extension  of  the  serious  area  attainment 
date. 

If  a  serious  area  fails  to  attain  by  the 
applicable  attainment  date  (which  may 
be  an  extended  attainment  date), 
another  SIP  revision  is  required  within 
12  months  that  provides  for  attainment 
and  until  then  for  annual  reductions  in 
PM-10  or  PM-10  precursor  emissions 
w^ithin  the  area  of  not  less  than  5 
percent  of  the  amount  of  such  emissions 
as  reported  in  the  most  recent  emission 
inventory  for  the  area  (see  section 
189(d)). 

In  addition  to  the  specific  PM-10  SIP 
requirements  contained  in  subpart  4  of 
part  D,  title  I,  States  containing  serious 
areas  must  meet  all  of  the  applicable 
general  SIP  requirements  set  forth  in 
section  110(a)(2)  and  the  nonattainment 
area  SIP  requirements  set  forth  in 
subpart  1  of  part  D.  title  I,  to  the  extent 
that  these  provisions  are  not  otherwise 
subsumed  by,  or  integrally  related  to, 
the  more  specific  PM-10 
requirements.'"  The  general  SIP 
requirements  applicable  to  all 
nonattainment  areas  are  discussed  in 
the  General  Preamble  at  57  FR  13556- 
13557. 

The  requirements  specifically 
applicable  to  serious  areas  under 
subpart  4  are  found  primarily  in  section 
189.  Those  requirements  include: 

a.  Current  actual  and  allowable 
emissions  inventories  that  meet  EPA 
guidelines  ' '  (see  section  VI.D.  below). 

b.  Submission  of  a  SIP,  under  section 
189(b)(1)(A),  that  includes  a 
demonstration  that  the  plan  provides  for 
attainment  by  the  applicable  attainment 
date  (December  31.  2001  for  the  areas 
initially  designated  nonattainment  for 
PM-10  by  operation  of  law  under- 
section  lb7(d)(4)  and  no  later  than  the 
end  of  the  tenth  year  beginning  after  the 
area's  redesignation  for  areas 
subsequently  redesignated 
nonattainment),  or  a  demonstration  that 
attainment  by  the  above  date  is  not 
practicable  and  that  the  plan  provides 
for  attainment  by  the  most  expeditious 
alternative  date  practicable." 


'"Si«-  -^7  KR  KISiB  l,\pril  16.  1992). 

' '  'I'M- 10  Emission  Inventory  Requireinents." 
t:i'A-»50.'2-93-XX.  U.S.  EnvironnMJital  Frolectioo 
Aurr.cy.  Ktssearch  Triangle  Park.  NC,  1993. 

'■'  .Subsnquent  to  adopting  requirements  for  BAl.M 
shortly  after  the  nonattainment  area  is  reclassified 
US  seri(>u.<i.  ii  may  be  necessary  for  the  State  to  adopt 
additional  control  measures  in  order  to  demonstrate 
tiiat  t):c  .SIP  provides  for  attainment  of  the  PM-10 
NAAQS  in  accordance  with  section  lB9(h)(  1  )(.M(i| 
if  the  State  demonstrates,  in  accordance  with 
section  189(b)(l)(AX>i).  that  attainment  by  th<i 
applicable  serious  area  attainmeat  date  is 
impracticable  and  seeks  aii  extension  of  the 
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c.  Provisions,  under  section 
189(b)(1)(B),  to  assure  that  BACM 
(including  BACT)  will  be  implernenled 
no  later  than  4  years  after  the  area  is 
reclassified  as  serious. 

d.  A  requirement,  under  section 
189(b)(3),  that  the  terms  "major  sourc  e  ' 
and  "major  stationary  source,"  used  in 
implementing  a  new  source  pfrmitlinR 
program  under  section  173  and  control 
fif  PM-10  precursors  under  section 
189(e).  include  any  stationary  source  or 
group  of  stationary  sources  located 
within  a  contiguous  area  and  under 
common  control  that  emits,  or  has  thn 
potential  to  emit,  at  least  70  ions  per 
yearof  h'M-lO. 

e.  Contingency  measures  '■  (see 
section  VII.  below). 

f.  Quantitative  milestones,  (applicable 
to  both  moderate  and  serious  area  SIP's 
under  section  189(c)).  which  are  to  be 
achieved  every  3  years  until  the  area  is 
redesignated  attainment,  and  which 
demonstrate  RFP  toward  attainment  by 
the  applicable  date.  The  provision 
includes  a  requirement  for  periodic 
reports  demonstrating  whether  the 
milestones  have  been  met  (see  section 
Vlll.  below). 

g.Plan  revisions  which  provide  for 
attainment  of  the  PM-10  NAAQS  and 
annual  reductions  of  not  less  than  .5 
percent  of  inventoried  PM-10  and  PM- 
10  precursor  emissions  within  the  area, 
under  section  189(d),  if  the  serious  area 
fails  to  attain  the  standards. 

h.  As  applicable.  RACT-level.  BACT- 
level.  and  new  source  review  control  of 
PM-10  precursors  from  major  stationary 
sources  of  precursors  in  the  airshed 
(applicable  to  both  moderate  and 
serious  area  SIP's  under  section  lfi9(e)) 

The  demonstration  required  under 
section  189(b)(1)(A)  should  f.illow  the 
existing  modeling  guidelines  addr»^ssing 
PM-10  (e.g..  "PM-10  SIP  Development 
Guideline"  (June  19H7):  "Guideline  on 
Air  Quality  .Models"  (Revised): 
memorandum  from  Joseph  Tikvart  and 
Robert  Bauman  dated  July  5,  1990)  and 
any  applicable  regulatory  requirements 
A  supplemontarv'  attainment 
demonstration  policy  applicable  to 
initial  moderate  PM-10  nonattninnienl 
-areas  facing  special  circumstances  was 
issued  in  a  memorandum  from  FPA's 


atldininont  drtle  pLJrsuant  !o  s«Tiioi)  lbH!r?  i!i..  .Sii.i,. 
:iuiM  liemonslrali!  lo  the  b-wl  of  Us  al)il!ty  !h«I  lh«» 
plrtn  for  the  arrM  in<  ludes  '.he  inosl  .stringrr.l 
iiipiisures  lh.ll  iirrt  incliuieri  in  ihf  impIi>nii>ii!ation 
(j1«.')  of  any  Stdte  or  are  achifvfii  in  prdi'.icp  ir,  i,i:\ 
.SlalB.  rtnd  Liin  bp  fKasibly  iniplriDHnlrd  in  Ihp  a;.-., 

"Contingenry  measurfis  are  othi-r  .ivdilabln 
i.onlrol  niiidstiri's.  ir.  dddilion  to  Iho.sp  ir.  ":e  i  orlroi 
Mratfgy  lo  attain  the  NAAQS.  th..l  i^n  be 
impleini-nlef)  if  HPA  detBrniinus  Ihn  area  fails  to 
make  rea.sonalile  further  proRres^  or  to  r,tia>ii  ihr- 
NAAQS  by  the  .ippiii^ible  allaininent  d.i'e  hop 
v.  lion  172|i  ;i'()l- 


Office  of  Air  Quality  Planning  and 
Standards  to  the  Directors  of  EPA 
Regional  Air  Divisions  on  March  4. 
1991.'*  That  supplementary  policy  is 
not  applicable  to  serious  area  SIP" 
dnnionstratums. 

V.  Waivers  for  Certain  PM-10 
Nonattainment  Areas 

A  Hisinrica]  Perspeciivf^k 

The  EPA  in  the  past  focused  muih  of 
Its  air  poliution  control  efforts  on 
industiia!  point  source  emissions  and 
I'iher  tii!d)ti(3nal  sources  of  air 
pollution.''  For  instance,  EPAs  1977 
guidance  on  SIP  development  gave 
priority  to  control  of  urbai'  iuyinxe  dust 
after  (  ontrol  of  traditional  sourcps.  but 
in  pxeft-rence  to  rural  fugitive  dust,  on 
the  grounds  that  (1)  urban  soil  was 
believed  to  be  contaminated  and. 
therefore,  potentially  more  harmful  than 
the  native  soils  in  rural  are^s:  (2)  the 
potential  for  significant  population 
expo.sures  and  attendant  health  effects 
v\as  much  greater  in  urban  areas;  and  (:<) 
scarce  resource.^,  at  the  Federal.  State, 
and  local  agency  levels  could  be  most 
effecti\  e]\  brought  to  bear  on  the  more 
pronounced  problems  found  in  urban 
areas.'"  Accordingly.  EPAs  policv  was 
to  require  greater  ernphasis  on  control  of 
emissions  in  urban  areas,  including 
control  of  fugitive  dust  from  all  inajnr 
sources.  In  contrast,  t  ontrol 
requirements  for  rural  areas  wrr«-  far 
less  ambitious.  f(x,ussing  on  the  control 
of  major  industrial  sources,  with  little 
attention  given  to  natural  or 
nonindustrial  emissions.  This  polu  y  of 
giving  a  lower  priority  to  controlling 
natural  or  nonindustrial  emissions  in 
rural  areas  her  ame  known  a*;  th>>  'Rural 
Fugilivf  Dust  Poli(  v  ■■  '" 


'yl'M-lllSlP  All.;,,. „;,.,:!  I)p;v.(.i)^f:.',..|,  Pi.hi  V 

lo:  ii;.l'.;l  Mo()pralf  Nonattainn-.t nt  Aimbs 
'n<'iror..!)i!,.i;i  \u,v.,  lohn  fjiliagni  .ind  VVi-lii.ni 
l-<x!oi;  lo  Oir.'dor   A;r  Dixi.sji.n   I-;PA  Ki>^ioi.>  \-\ 
\Ut%V,  4.  I't'n 

'■'I  hi'  .'.PA  rilsIl;l^:l,,^h^•l!  bHtwr-rr,   ■tlatiilii.iiol 
and  •  :jo!'ir,!ii!tii,r,n."  .soiines.  Thi-  If-m 
■  iiortia(;i!iiiiiai  sciuriit"  firvt  appeared  ;•)  ii(!  ruil 
print  ,1,  V)7b  :i)  KI'A  5  "Na! una)  AsM'ssuieM  ol  ll.. 
1  rfii:,.i  P.,ri:(  I) late  rroblem.'  H'A-<';()'  i--f.-(i24 
|i.U  Vi"(>.  .<ni\  wrt.>.  (  oiiieri  av  ;t  1  aii  )i  ..i;  i<,  i,>(,-r  1. 
•';OM'  sii:;;.  I's  ni-'.  irariilioilaliv  1  ijiisider-'ii  .11  „;: 
polliitiii'i  ronlrol  ^liate^;ip•..  dh  Iud:iig  1  ori>!rin no.'. 
rfi!"i  de!:)oiiiir)ii.  Iwilpipi-  ei!)js>.i(iiis.  iirr  \\v..'.   ,,:,o 
v.irjoiJ".  M-.nn  es  of  fugitive  .jiisi.  .Sim  |.  il;,,.,    ,hr  1,., 
o!  Ihe  i.'>>:,  hav  e.Xjwndcd  lo  !i,i  (i,de  sm  ft  smiriPs 
a>  prev  nil.  li  a({;!i  ii.'l.iral  and  <.il\ii  iiltij7ai  b.jrii;ii>; 
open  b.jiti.iin.  atid  ri'sldi'iiti.J  wood  1  oinbusiioii 

'*"(;  udaiue  on  SiP  IVvelopineiil  .hk)  \eiv 
Souri  e  Revievi  ii,  Are.iv  Iinpai  t.i)  b\  K.iRil'-.e 
Oust.'   t.juard  K  T  ..-rk.  Adii.j;  A-.v':M.o!t 
AdniiniMrator  for  .\ir  and  Wa't.'  M.,ua;.;.T.,eji1   tn 
ReRional  Adniinisiiator*. 

"See.  e.g..  •Model  Uglier  Ke^ard.ii>:  Sl.,le 
Oesiijnalion  of  Atlairinier.l  St.itu.s."  David  H. 
Hawkins,  A^M.sla!•,l  Administrator  for  An  usid  W.iste 
ManaKi'mem.  lo  K.'^i,.na!  Adniinivtratois.  ()i  totvr 
'.  1")7/;  •..'<•  also,  ■lufiitive  Diist  I'oiio    SIP  s  .mii 
New  So;:ri  e  Review'   iAi:j;UNl  1'»H-;V 


The  EPA's  policy  fe^us  shifted  away 
from  the  type  and  location  of  the 
emission  sources  (i.e.  traditional  or 
nontraditional  sources,  urban  or  rural 
locations)  to  the  size  of  the  particles 
emitted  when  the  indir;atiir  for  the 
NAAQS  was  rhanged-in  1987  from  total 
suspended  particulate  matter  to  PM-10 
While  revisions  to  th"  rural  fufitivo  dust 
policy  were  being  considered.  Ihe  polii  y 
was  continued  during  the  initial  phas..s" 
of  implementing  the  PM-10  N.^AQS  on 
an  interim  basis."*  However.  EPA 
believes  that  the  :990  Amcndmenf^ 
provide  a  statutorv  alternative  thai 
wholly  supplants  the  rural  fugitive  duvi 
policy  (spe  sections  107(d)(4j(B)  and 
188(f)  of  the  amended  Ad;  .SfiFR  .■f/^.SH 
(August  8.  1991)). 

B  Waiver  Provisions 

The  Ac  t.  as  amended  in  November 
1990.  was  designed  to  assure  that 
attainment  and  maintenance  of  the  PM- 
10  standards,  which  were  promulgati'il 
in  1987  (52  FR  24634.  July  1,  1987).  be 
as  expeditious  as  practicable.  Thus,  the 
Act  requires  States  to  submit  several 
revisions  of  the  SIP  for  PM-10 
nonattainment  areas,  if  necpssarv.  Ji> 
ensure  attainment  of  the  PM-10  NAAQ.b 
as  expeditiously  as  practicable.  Among 
other  planning  ri»quirements.  Ihe  SIP 
revisions  must  first  provide  for  the 
implementation  of  R,^CM  on  PM-in 
sources.  If  RACM  is  not  adequate  lo 
attain  the  NAAQS.  substHiui-nl  nn  isionv 
must  provide  for  implementation  of 
additional,  more  stringent  control 
measures  until  the  NAAQS  an  atlamcd 

Congress  recognized  that  them  may  b» 
areas  where  the  NAAQS  niftv  never  W 
attained  fx^cause  of  PM-10  emission'- 
from  "nonanthropogeni(  soun  us.  "  '"• 
and  that  the  imposition  in  sui  h  arnav  of 
certain  .State  planning  requlr<■ml'nt^.  a^ 
(lescrihed  in  the  previous  set  lion,  niav 
not  be  justified.  Thi'refore.  undur 
^f'dion  lH«(f)  of  thi>  Act.  Congress 
provided  a  means  for  EPA  to  w.nw  a 
spec  ifii  date  for  attainineni  .md  certi-m 
<  ontroi  and  jjlanniiig  requiiemi'nls 
when  (  crlain  conciit;onv  art'  imt  m  U.i- 
nonattainnu-ni  area 

Section  188(0  jirovides  two  i\ncv  oj 
w.uvers.  First,  the  Administraloi  r.iav. 
on  ij  c  as»-l)y-iase  basis,  waive  any 
ri'quirement  under  subpart  4  applii  able 
to  any  st'rious  nonnttainmc  nl  area  where 
FPA  del.  nninins  that  anihiopogpnic 
s(Mjr(;es  of  PM-10  do  not  contribute 
signific  antly  to  the  violation  of  the 


"Sw  S2hK  24716  duly  119«7|. 

"The  leKisUtive  history  of  the  Itt-K)  Anvf  ndn.i  nts 
iiidie«les  thai  ConRres".  intended  llu.!  Ihe  lerm 
■•nonanlhroponenic  •  sour,  es  of  PM-10  refer  to 
.^.  livillej  \*here  Ihe  human  role  in  the  realise  of  s...  h 
rniission*  is  hi^blv  -.11.  ni;ated  isee  MR  Rep  No. 
■I'KI.  ini-.;  I  one    2.1  Sess  ?b.'i  (1990;) 
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standard  in  the  area.  Second,  the 
Administrator  may  waive  a  specific  date 
for  attaiiunent  of  the  standard  where 
EPA  determines  that  nonahthropogenic 
sources  of  PM-10  contribute 
significantly  to  the  violation  of  the 
standard  in  the  area. 

Section  188(f)  contains  two  different 
legal  tests.  The  first  test  appUes  to  a 
waiver  of  the  serious  area  requirements 
and  requires  that  EPA  determine  that 
anthropogenic  sources  do  not  contribute 
significantly  before  EPA  grants  such  a 
waiver.  The  second  test  appUes  to  a 
waiver  of  an  area's  attainment  date  and 
requires  that  EPA  determine  that 
nonanthropogenic  sources  contribute 
significantly  before  waiving  the 
attaiiunent  date.  The  first  test  is  mure 
stringent  than  the  second. 

C.  Application  of  the  Waiver  Provisionb 

Several  questions  must  be  answered 
before  the  waiver  provisions  can  be 
applied.  Each  of  these  questions  is 
discussed  in  the  subsections  that  follow 

1 .  What  types  of  sources  should  be 
considered  anthropogenic  and 
nonanthropogenic? 

The  legislative  history  of  the  1990 
Amendments  indicates  that  Congress 
intended  that  the  term 
"nonanthropogenic"  sources  cf  PM-10 
refer  to  activities  where  the  human  role 
in  the  cause  of  such  emissions  is  highly 
attenuated  (see  H.R.  Rep.  No.  490  at 
265).  Naturally  occurring  events  such  as 
wildfires,  volcanic  eruptions,  unusually 
high  pollen  counts,  and  high  winds 
which  generate  dust  from  undisturbed 
land  are  examples  of  nonanthropogenic 
sources  that  EPA  believes  meet  the 
intent  of  Congress. 

Anthropogenic  sources  of  PM-10 
emissions  are  those  resulting  from 
human  activities.  Some  of  the 
traditional  and  nontraditional 
anthropogenic  sources  generally 
considered  in  PM-10  SIP's  are 
commercial,  institutional,  and 
residential  fuel  combustion;  fossil  fuel- 
fired  electric  power  plants;  industrial 
processes;  vehicular  traffic  on  paved 
and  unpaved  roads;  construction 
activities;  agricultural  activities;  and 
other  sources  of  fugitive  dust  which  are 
directly  traceable  to  human  activities 
and  which  are  reasonably  forese«iablc 
incidents  of  such  activities.^ 

2.  What  criteria  should  be  used  in 
determining  when  nonanthropogenic 
sources  contribute  significantly  and 
when  anthropogenic  sources  do  not 
contribute  significantly  to  violation  of 
the  NAAQS  in  the  area? 


The  Act  does  not  define  the  term 
"contribute  significantly"  as  it  is  used 
in  section  188(f).  nor  does  the  legislative 
history  provide  any  useful  guidance.^' 
Where  a  statute  is  silent  or  ambiguous 
with  respect  to  the  meaning  of  a 
statutory  term,  a  reasonable  agency 
interpretation  of  the  term  must  be  given 
deference  by  a  reviewring  court  (see 
Chevron  U.S.A..  Inc.  v.  Natural 
Resources  Defense  Council,  Inc..  467 
U.S.  837.  842-845  (1984)).  The  EPA 
thus  believes  it  has  the  authority  to 
select  reasonable  criteria  by  which  to 
determine  when  nonanthropogenic/ 
anthropogenic  sources  in  an  area  do/do 
not  '^'contribute  significantly"  to  levels 
of  pollution  which  exceed  the  NAAQS, 
as  well  as  to  consider  for  this  purpose, 
criteria  utilized  in  other  statutory 
contexts.  In  light  of  the  different  legal 
tests  set  forth  in  section  188(f).  the  EPA 
believes  that  different  indicators  of 
significance  are  needed  to  serve  the 
statutory  purpose  of  encouraging 
protection  of  public  health  and  welfare 
while  avoiding  unreasonable  control 
actions.  The  criteria  which  EPA  believes 
provide  a  reasonable  approach  to 
making  such  a  determination,  as  well  as 
a  discussion  of  the  basis  for  selecting 
these  criteria,  are  set  forth  below. 

Generally,  where  a  nonattainment 
area's  anthropogenic  sources  contribute 
very  little  to  violations,  it  is  likely  that 
controlling  those  emissions  to  the  extent 
feasible  for  the  area  will  be  insufficient 
to  attain  the  NAAQS.  hi  such  cases,  it 
would  be  unreasonable  to  require  the 
area  to  implement  more  stringent  and 
more  expensive  controls  on 
anthropogenic  sources  since  they  would 
contribute  little  to  attainment  or  to 
reducing  the  public's  exposure  to 
unhealthy  air  quafity.  In  similar  fashion, 
where  nonanthropogenic  emission 
contributions  are  great,  even  after  the 
area  has  taken  reasonable  steps  to 
reduce  them,  at  some  point  it  may  not 
be  feasible  for  the  area  to  reduce 
nonanthropogenic  (or  anthropogenic) 
emissions  sufficiently  to  effect  any  real 
change  in  ambient  concentrations. 
Consequently,  it  would  be  unreasonable 
to  require  the  area  to  continue  to  pursue 
control  measures  that  are  beyond  the 


-■^^    PM-10  SIP  Develcipmcnl  Guidtliiie."  KPA- 
4iO  2-86-001.  V.S.  Environmental  Prottclion 
.•\SPncy.  Research  Triangle  I'a.'k.  NCI.  1987.  p.  5-5. 
lab.v  'j  1 


"1l  "ihould  be  noted  that  the  lerm  "contribute 
signiTrantly"  (or  v-ariations  of  that  temn!  has  been 
interpreted  differently  throughout  the  Act.  e.g..  in 
the  oeone/cflfbon  monoxide  programs  (see  section 
107(dl|4)(\)(iv)arid  (v)l,  the  new  source  review 
(NSKI  program,  and  in  specific  provisions  of  the 
stdtutt'.  such  as  sections  110(a)(2)(0)(i)(II  and 
12b(»tllUB).  An  agency  is  permitted,  but  not 
requjrpd,  to  give  a  similar  meaning  to  similar  terms 
which  .ipfiear  in  different  parts  of  a  statute  Thus. 
although  EPA  is  not  bound  to  adopt  the 
iiiter|irrtalion  given  the  term  "contribute 
signilicantly"  in  other  parts  oi  ttie  statute,  it  is 
lik«"»ise  not  precluded  from  according  this  use  nl 
>;:'.!.i.-  '<uiRi;aj;f  snrrp  i;;'e.'j:rcti\e  weight. 


area's  practicable  abilities.  These 
principles  are  discussed  below  in 
connection  with  each  of  the  two  waiver 
tests. 

hi  selecting  an  appropriate 
"significance"  contribution  from 
anthropogenic  sources  (for  the  purposes 
of  deciding  whether  serious  area 
requirements  should  be  waived).  EPA 
has  elected  to  xely  on  the  test  of 
significance  that  is  applied  under  new 
source  permitting  programs.  Under  the 
new  source  review  (NSR)  permit 
program,  the  EPA  requires  State 
permitting  programs  to  consider  new 
major  sources  or  major  modifications  as 
causing  or  contributing  to  a  violation  of 
the  PM-10  NAAQS  when  the  source 
would  add,  at  a  minimum,  over  5  M^m  ^ 
to  the  24-hour  average  or  over  1  ^g/m  ^ 
to  the  annual  average  PM-10 
concentrations  in  an  area  that  does  not 
or  would  not  meet  the  PM-10  NAAQS 
(see  40  CFR  51.165(b}).  Given  that  the 
purpose  of  new  source  permitting 
programs  is  also  to  protect  air  quaUty  in 
both  attainment  and  nonattainment 
areas.  EPA  generally  believes  that  the 
test  of  significant  contribution  to 
violations  under  that  program  should 
also  be  applicable  when  determining 
significant  contributions  of 
anthropogenic  sources  \mder  section 
188(f)  of  the  Act.  It  should  also  be  noted 
that,  in  determining  "significance"  for 
purposes  of  section  188(f),  the  plain 
terms  of  that  provision  and  its 
underlying  pvupose  dictate  that  EPA 
consider  the  impact  of  the 
anthropogenic  sources  as  a  whole. 
Consequently,  where  emissions  from  all 
anthropogenic  sources  as  a  whole 
contribute  less  than  or  equal  to  5  ng/m  ' 
to  24-hour  average  design 
concentrations  and  less  than  or  equal  to 
1  ^g/m  3  to  annual  mean  design 
concentrations  in  a  nonattainment  area, 
after  all  RACM  have  been 
implemented."  EPA  will  generally 
regard  such  contributions  as 
insignificant  for  purposes  of  waiving 
requirements  applicable  to  serious  PM- 
10  nonattainment  areas  pursuant  to 
section  188(f). 

Generally,  if  an  area  meeting  this  test 
has  not  yet  been  reclassified  as  serious 
and  the  area  would  qualify  imder  this 
test  for  a  waiver  of  certain  serious  area 
requirements  as  deemed  appropriate  by 
EPA  (see  discussion  below),  then  EPA 
will  not  require  reclassification,  since 
that  action  would  have  no  practical 


-■-  Implementation  of  RACM  (including  RACT)  I' 
required  in  ail  moderate  PM-10 -noniSttainment 
areas  and  that  requirement  is  not  waived  under  the 
provisions  of  laction  IBSff).  Tberefore,  the  issue  is 
whether  anthropogenic  sources  still  contribute 
sigiiiricantlyto  violations  of  the  N.'IAQS  in  art  area. 
dft«r  i;i'.pl<;iiientiog  R.\CM. 
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effect.  Generally,  if  the  contribution  of 
anthropogenic  emissions  to  the  24-hour 
design  concentration  exceeds  5  ng/ra  ^,   - 
or  if  the  contribution  to  the  annual 
design  concentration  exceeds  1  ^g/m  ^, 
even  after  the  application  of  all  RACM, 
then  the  area  should  be  reclassified  as 
serious,  and  serious  area  requirements, 
including  BACM,  should  be 
implemented.  The  EPA  will  consider 
exercising  its  authority  to  waive  serious 
area  requirements  on  a  case-by-case 
basis  where  the  anthropogenic  source 
contribution  exceeds  these  levels,  and  it 
can  be  persuasively  demonstrated  that 
because  of  unique  circumstances, 
anthropogenic  sources  do  not  contribute 
significantly  to  violations  of  the  PM-10 
NAAQS  in  the  area. 

The  EPA  will  consider 
nonanthropogenic  sources  to  contribute 
significantly  (and  hence  grant  an 
attainment  date  waiver)  onlv  if,  after  the 
application  of  RACM  to 
nonanthropogenic  sources,  their 
contribution  to  the  24-hour  average 
design  concentration  exceeds  150  fig/ 
m  3,  or  their  contribution  to  the  annual 
mean  design  concentration  exceeds  50 
fig/m  3.  Because  the"basic  purpose  of 
title  I  is  to  protect  public  health  and 
welfare  through  attainment  and 
maintenance  of  the  N.'^  AQS,  EPA 
believes  that  before  it  may  generallv 
presume  a  serious  area's 
nonanthropogenic  emissions 
contribution  to  be  significant,  that 
contribution  should  by  itself  prevent  the 
area  from  attaining  the  iNAAQS  after 
reasonable  steps  have  been  taken  to 
reduce  or  minimize  their  impacts.  Areas 
which  do  not  meet  the  above  criteria, 
and  other  situations  for  which  the 
general  presumption  is  rebutted,  will  bo 
reviewed  on  a  case-by  case  basis  |st:e 
question  4  below). 

information  derived  from  rhennca! 
and  optical  analyses  of  ambient  filter 
catches,  area  emission  inventories,  and 
dispersion  modeling  to  determine 
maximum  source  impacts  can  be  used  to 
evaluate  the  impact  of  anthropogenic 
and  nonanthropogenic  sources.  Analvsis 
of  filters  collected  with  a  notwori;  of 
monitors  over  a  long  pe.-iod  (1  or  more 
years)  should  reveal  the  portions  of 
normal  area  PM-10  conc^ntrsilions 
attributable  to  background. 
■  nonanthropogenic,  and  anthropogenic 
sources,  respoctivelv. 

3.  Under  what  conditions  wi!!  the 
attainment  date  for  a  moderate  area  be 
v.aived? 

The  effect  of  waiving  the  attainment 
date  for  a  moderate  area  is  to  relieve  it 
of  the  serious  area  requirements. 
Therefore,  special  considerations  apply 
to  the  determination  of  whether 
nonanthropogenic  sources  contribute 


significantly  to  violation  of  the  PM-10 
NAAQS  in  a  moderate  area  and  whether 
such  area  therefore  qualifies  for  an 
attainment  date  waiver. 

The  significant  disparity  between  the 
legal  tests  set  out  in  section  188(f),  as 
discussed  above,  may  lead  to  an  absurd 
result.  In  particular,  if  a  moderate  area 
met  the  less  stringent  attainment  date 
waiver  test  and  the  attairunent  date  for 
the  area  was  actually  waived,  the  area 
would  never  be  reclassified.^^  The  resuh 
would  be  that  a  moderate  area  would  be 
effectively  relieved  from  the  serious  area 
requirements  without  having  met  the 
more  stringent  test  that  Congress 
expressly  required  be  met  as  a 
prerequisite  to  a  waiver  of  such 
requirements.  In  such  an  event,  the 
more  stringent  test  for  determining 
whether  to  waive  serious  area 
requirements  would  be  rendered 
meaningless.  Moderate  areas  would 
<jualify  for  the  attainment  date  waiver, 
be  effectively  relieved  of  all  serious  area 
requirements  and  never  have  to  meet 
the  required  test  for  such  waiver. 

To  avoid  this  absurd  result  andtinly 
grant  a  waiver  of  the  serious  area 
requirements  consistent  with  the  legal 
standard  set  out  in  the  Act.  EP.\  has 
construed  section  188(f)  in  the  following 
manner.  A  moderate  area  may  only 
qualify  for  an  attainment  date  waiver  if 
it  also  qualifies  for  a  waiver  of  the 
serious  area  requirements.  Therefore. 
EPA  must  determine  that  anthropogenic 
sources  in  the  area  do  not  co.itribute 
significantly  to  the  \iolation  gf  the  PM- 
10  N.^AQS,  and  the  serious  an^a 
requirements  should  be  waived  before 
EP.\  can  grant  an  attainment  date 
waiver  for  a  moderate  area.  If  such  a 
determination  is  made,  then  the 
attainment  date  may  be  waived  and  the 
area  would  not  be  reclassified.  These 
speciftl  considerations  would  not  be 
relevant  where  EP.^  is  determining 
whether  to  waive  the  attainment  dale  fur 
a  serious  cr^a  since  waiving  the  uate  in 
such  circumstances  would  not  as  a 
matter  of  course  have  the  effect  of 
relieving  the  area  of  the  serious  area 
requirements.  An  area  alreadv 
reclassified  as  serious  could  qualifv  f'.-r 
an  attainment  date  waiver  soleiv  bv 


- '  i:  t;'.\  wiivps  a  specific  alloinmen!  lidle  for  a 

mo.Te.'iilp  arcd  ron'.i'.fer.X  with  its  ainliority  uridtjr 
^f '!ion  18fl(f),  Ihf  a:;<i:nmen!  do't  io:  -..he  dree  will 
tie  Vrtirfied.  Thfrpfo.f.  the  mocPrs;»  arta  wr  .;ld  not 
he  si)h;prf  to  recLiSiification  under  sp>.t;or.  lHH:b) 
brf.ause  '.here  sirr.ply  would  be  no  ottair.^r.iT.l  d.-'ie 
t.hai  the  area  cannot  p.-ac'icabl\  meet  or  thai  '.he 
arpa  fa-is  to  meet.  However,  sir.ce  sertuK!  138;:") 
^iuthorizps  waiving  only  the  eltainmeni  ca'e.  :'.p 
inorierate  area  would  ."itill  be  subject  to  al!  the 
rfi:i,,;iii.ng  .-noderale  area  .SIP  requi.'e.ijpnts. 
T.'iCrefore.  the  nioderate  area  SIP  SL:bn.;;tcd  to  .".lee! 
the  applicable  re,  jireinenls  of  subparts  1  and  •; 
n".  jsi.  Hmonp  oih'T  requirements,  contuiui-  to 
[)ro\  idf  for  hr.piemenldtion  of  K.'\C:M. 


showing  that  nonanthropogenic 
emissions  contribute  significantly  to  the 
nonattainment  problem. 

As  part  of  its  policy,  EPA  will  require 
that  areas  receiving  waivers  be  revisited 
periodically  to  reevaluate  source 
contributions,  to  ensure  that  source 
emissions  growth  is  reasonably 
controlled,  and  to  determine  \vhether 
additional  controls  to  reduce  the 
public's  exposure  to  high  concentrations 
of  PM-10  are  available  (see  also  the 
discussion  under  question  5). 

4.  What  happens  if  an  area  cannot 
meet  the  general  criteria  described 
above? 

If  evidence  in  a  given  nonattainment 
area  suggests  that  nonanthropogenic 
emissions  may  contribute  significantly 
to  violations  but  are  not  greater  than  150 
)ig/m^  and/or  anthropogenic  source 
contributions  are  relativelv  small  but 
not  less  than  5  iig/m\  then  EPA  will 
review  the  situation  on  a  case-by-case 
basis  taking  into  account  relevant 
information  such  as  the  relative 
contribution  of  nonanthropogenic 
emissions/anthropogenic  emissions  and 
the  effects  of  applying  additional 
controls  to  both  types  of  sources. 

For  moderate  areas,  if  preliminary 
data  (emission  inventon  .  filter  ana[\ sis. 
etc.)  persuasively  indicate  that 
anthropogenic  eniis-^ions  mav  be 
insignificant  and  that  nonanthropogenic 
emissions  may  he  significant  in  an  area, 
but  such  data  are  not  decisive,  then  EP.\ 
will  consider  granting  a  temporary  or 
conditional  waiver  of  the  moderate  :iri  a 
attainment  date  for  no  more  than  3  vea.'-s 
to  aMo'.v  further  evalua'ion  uf  the 
situation.  Prior  to  granting  a  leniporarv 
waiver.  EPA  and  the  Slate  must  agree  on 
a  proiocol  for  evaluating  the  impacts  of 
anthropogenic  aiid  non;.nth;opi,gc.nic 
emissions.  The  protocol  must  include  a 
schedule  with  interim  milestones  bv 
which  the  StEte  will  complete  its 
analyses.  The  schedule  should  consider 
the  need  for  the  ares  to  ad.ipt  and 
implement  B.'ICM  so  as  to  meet  the 
applicable  s'^rious  area  attanurient  date 
(as  expeditiously  as  practi-^able  and,  for 
those  areas  designated  nonatt.'.inment 
under  sertion  10r(di;4)!B).  no  li^.er  than 
D<v.:pmber  31,  2001)  in  the  event  the 
evaluation  demonst.'-a'es  thctt 
nonanthropogenic  emissions  do  not 
contrib;:te  significantly  to  violations  in 
the  area.  If  the  evaluation  conclusivelv 
demonstrates  that  non,inthropogen;c 
emission?  are  significant,  then  a  waiver 
of  the  serious  area  attdinment  date  may 
be  granted. 

if  it  is  shown  for  any  mode.raie 
nonattainment  area  that,  although 
nonanthiTopogenic  emissions  mav  be 
significant,  the  application  of  controls 
on  anthropogenic  sources  would 
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dj.iprt!f'itiijly  rpducf;  PM-10 
concentrations  in  the  area,  then  the  area 
would  not  be  granted  a  waiver  of  the 
moderate  area  attainment  date,  but 
vvo'jld  be  reclassified  as  serious.  Th(r 
area  would  then  be  required  to 
iaipU'inenl  BACM  on  non-de  minimis 
anthropogenic  source  categories  (se(^ 
discussion  in  section  VI).  However, 
sul)st?quens  to  such  reclassification,  thf 
area  may  later  apply  for  a  waiver  of  the 
serious  area  attainment  date  if  it  can 
demon-itrate  that  even  after 
unplementuig  BACM  (and  after 
considering  the  extended  attainau'.'it 
dud  po^l-attainrnent  provisions  of 
sections  188  ^md  139  of  the  .\ct), 
nonanthropogHaic  emissions  will 
prevent  the  .irea  frn;n  attaining  thf 
NAAQS. 

5.  Fur  wha?  period  niav  <i  spt;(  ific" 
i"'aiMin''nt  daJe  be  wai\ eciy 

Whtui  nr)nan;h^opogeiuc:  s(;;irr:(-,  h.ive 
h-n.'n  deterrr.iricn  to  rr,>'itribute 
sigiuflcar.'ly  to  violations  in  an  a.''tKi  tlMt 
has  beeif  rrn.iissined  to  serious,  in 
acfuirdancs  with  the  above  crileria, 
those  sources  may  permanently  prevent 
the  ar*^a  from  attaining  the  standards, 
Tht'refore.  the  atMmment  date  for  sue  h 
i)rerts  could  be  waived  indefinitely. -■* 
"How-iver.  the  phrase  waive  a  specific 
date"  does  not  require  that  the 
ittdiniTifnt  .ir:te  be  waived  indefir.iiely 
(see  footnote  -.1  on  tl.e  effect  of  waiving 
the  tnnd  >.-ite  arr*?.  attainnK-nt  dale),  rir 
does  a  lessf^n  the  State's  obligation  to 
strive  to  expediti')i:s!v  a'tain  the 


>arf".-,  tb.it  wiV.  fe'J'it.B  !.j;;..'e  '^nn.ssions  !n>.r. 

.-■.■ircipo.;i!aLC  sources  (i.e  ,  {.(.iiitip.R  ind!gPii'M.i 
•■Ai'.nr.  or  es.'jDhsm;ti!  wir.d  breiiiis!.  hi'A  r.j'. 
i'i'hority  ande:  it'Ction  lBi<(t'i  to  eiitciiil  ','•^^^ 
.rat'-nt  di?e  foe  a  Jorioiis  aifa  for  u;i  tu  5  yoar-i 
■ill  iOOl  if  a  Is  fK-$sib'.r  thut  thn  .S.\.\0.s'cui...| 
.••.ir.rtd  I-  r.h<?futuf?.  Su'h  meas-.:.res  sliou'd  (>p 
-.iJ^rrj^d  by  >fx*^:»  S,^f;-..-e  ,;4't'.»:'.:'.^  wxi  .frs  nf  'h.f 

^.^ll••'•^.l!,|f,• 


N.\.AQ,S  cit  some  time  in  the  future 
through  available  means.  While  EPA 
does  not  expect  States  to  e.xhaust  their 
resources  to  meet  standards  that  may  be 
unattainable,  it  does  expect  them  to 
continue  efforts  to  minimize  exposures 
to  unhealthy  air.  - 

f jven  though  a  specific  attainment 
date  djui  serious  area  requirements  niav 
b:-.  waived  indefinitely  for  an  area 
whera.  respectively,  nonanthropogenic 
siiua:cs  contribute  significantly  to 
violations  and  anthropogenic  sources  do 
not.  the  .State  should  review  the  status 
of  anthropogenic  and  nonanthropogenic 
sourct  contributions  in  the  area  every  -i 
years.  Such  a  review  would  entail 
deteripinir.g  whether  nonanthropogenic: 
sourc:es  stiH  contribute  significantly  and 
anthropfigcnic  sources  do  not  contribute 
signiflr.antly  to  violation  of  the  PM-IO 
N.A.XQS  in  the  area.  Since  emissions 
front  anthropogenic  sources  increase 
■>\'i!ii  population  growth  and  the  location 
I)!  neWsources  to  the  area,  the  . 
i.ijntribution  of  anthropogenic  sources  -o 
violiti'jni  can  become  significant  over 
titne.  Therefore,  the  need  h;r  reinstating 
a  speSific  attaiiiment  riiite  and/or 
pre'.  iOt-isly  waived  serious  area 
requiaemeius  siiould  bo  remnsidinTil 
periodically. 

The  ¥.iW  has  tiie  authoriiv  under 
S'.'cKon  l''2(c][3i  to  require  periodic 
upd-jtrs  fc'f  a  nonattainment  area's 
emissions  inventiiry  to  assure  that  thf 
requi^^^^ents  of  part  D  are  met.  Th--  Fi'.A 
plans  ;:j  use  this  authority  X'.i 
ptTii^dicai'y  review  the  v.'ai\er  status  ot 
art-a'i.  a.s  d-vscribed  above.  A  sprijflr 
altainri;.  ;it  dute  and  applicable 
requiiv-iiiftil.-.  stiould  be  reinstnted  if  it  ;s 
de'er^'inud  that  nonanthrnprir^onit 
souri-|'S  nn  longer  contribute 


signit 
begii 

viobidfi!'. -,  i.n  the  arc; 


:antU'  cr  anthropogenic  soun 
cfjntributing  signifif  antls  to 


6.  What  requirements  applicable  to 
serious  nonattainment  areas  under 
subpart  4  of  part  D  should  be  waive  d :' 

The  individual  subpart  4 
requirements  (see  section  IV.  above!  .■.ill 
be  waived  only  after  considering  all 
relevant  circumstances  on  a  case-b\ 
case  basis  for  serious  areas  where 
anthropogenic  sources  do  not  conlrib   '•• 
significantly  and  where  RACM  have 
been  implemented.  Currently,  the 
section  189(b)(3)  requirement  to  modify 
the  definitions  of  "major  source"  and 
"major  stationary  source"  is  the  only 
serious  area  reqinrement  that  will  not  ()•• 
waived. 

D  Waivpr  Policy  Description 

Coasistetit  with  the  discussion  at)o\>', 
the  EPA  intends  to  implement  its 
authority  to  grant  waivers  under  set:tiii;i 
lt!B(f)  in  a  manner  described  by  the 
.diagrcim  pr-jsented  in  Figure  1.  It  is 
important  to  note  that  this  diagram  i.s 
provided  fur  illustrative  purposes  only 
jifd  shc;u!d  not  be  interpreted  cotitrary 
to  the  policy  as  it  is  described  in  this 
notjf  i>.  The  figure  presents  six  dei;isitin 
questions.  A  SIP  sulmiilted  for  a 
moderate  nonattainment  area  seeking  a 
waiver  is  expcctrd  to  add.-e.is  the  first 
thrcT  questions; 

I  Can  the  area  attain  the  NAAQS  ))V 
tlio  .ar'plici-ible  statutory  attainment  si  i(e 
!U-?.;e;nber  31.  iyj4  for  the  initial 
nop.attainment  areas)  after 
iinfilementir:^  R.ACM  (including  R.Af  ;i ) 
for  contributing  antiiropogenic  and 
nonanthropogenic  sources? 

it  the  moderate  area  SIP  rienioust.-r-.'.-N 
that  the  area  can  attain  with  P^^CM 
(including  R.-\CT)  by  the  attainment 
date,  then  the  answer  to  this  question  is 
■yes"  and  the  waiver  provisions  a?"  vmA 
applicable 

8:H.lfja  CX50E  S560-50-P 
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If  an  area  cannot  attain  by  the 
statutory  deadline,  then  questions  2  and 
3  on  the  waiver  policy  diagram  must  be 
addressed,  and  several  cases  may  exist. 

2.  Do  anthropogenic  sources  of  PM-10 
ds  a  whole  contribute  significantly  to 
violations  in  the  area? 

3.  Do  nonanthropogenic  sources  of 
PM-10  as  a  whole  contribute 
significantly  to  violations  in  the  area? 

Case  »1 

If  anthropogenic  sources  no  longer 
contribute  significantly  to  violations  in 
the  area  after  the  implementation  of 
R.^CM.  then  by  defauh. 
nonanthropogenic  sources  must 
contribute  significantly.--'  In  this  case, 
the  moderate  tirea  attainment  date  may 
be  waived.  The  practical  effect  of 
v/aiving  the  attainment  date  for  a 
moderate  area  is  to  relieve  it  from 
reclassification  as  serious  and,  tfierefore. 
to  relieve  it  from  certain  serious  area 
requirements.  Therefore,  a  moderate 
area  may  only  qualify  for  an  attainment 
date  waiver  if  it  also  qualifies  for  a 
waiver  of  the  serious  area  requirements 
(see  section  V.C,  question  3).  The  State 
should  reevaluate  the  impact  of 
anthropogenic  sources  on  the  area 
periodically  to  determine  whether  or 
not  they  contribute  significantly  to 
violations. 

Case  »2 

If  anthropogenic  sources  still 
contribute  significantly  to  violations  in 
the  area  after  the  implementation  of 
K.\CM  (i.e..  contribute  over  5  Jig/m3  tcj 
I'.M-IO  concentrations),  then  the  area 
v\ould  be  reclassified  as  serious 
Consequently,  the  serious  area 
requirements  discussed  in  section  IV'. 
above,  would  have  to  be  implemented 
in  the  area.  These  requirements  include, 
among  other  things,  the  application  of 
B.ACM  (including  BACT)  on  source 
categories  that  are  still  contributing 
significantly  to  violations  (see  the 
discussion  of  Bj\CM  in  section  VI  and 
footnote  33). 

Subsequently,  tlie  area  may  (jualify  frir 
ti  waiver  of  the  serious  area  altai;:ment 
date  if  it  is  demonstrated  that 
nonanthropogenic  source  contributions 
(i.e..  contributions  greater  than  150  ng' 
m3)  would  prevent  the  area  from 
attaining  the  NA.AQS 


Case  «3 

If  anthropogenic  sources  contribute 
significantly  to  violations,  but, 
nonanthropogenic  sources  contribute 
less  than  150  fig/mS.  then  waivers  will 
be  granted  on  a  case-by-case  basis  as 
discussed  above  in  subsection  C, 
question  4.  The  eligibility  for  and  timing 
of  serious  area  attainment  date  waivers 
would  depend  upon  the  answers  to  the 
last  thrae  questions  on  the  waiver  policy 
diagram. 

4.  Can  the  serious  area  attain  by  the 
statutorj'  deadline  after  implementing 
the  serious  area  control  strateg\'  (i.e., 
BACM.  (including  BACT)),  for'  - 
signitlcant  anthropogenic  sources? 

If  the  State  can  demonstrate  that  it  is 
possible  to  attain  the  NAAQS  by  the 
statutory-  deadline  for  serious  areas 
through  the  implementation  of  BACM. 
then  a  waiver  is  not  appropriate.  If 
attainment  by  the  deadline  is  not 
possible,  then  question  5  must  be 
addressed. 

5.  Can  the  area  attain  with  an 
extension  of  up  to  5  years  of  the 
attainment  date? -* 

To  answer  this  question,  the  State 
must  d^ermine  if  an  extension  of  time 
will  make  it  technologically  and 
economically  feasible  to  implement 
additional  control  measures  that  will 
bring  the  area  into  attainment.  Again,  if 
it  is  possible  to  attain  the  NAAQS.  then 
a  waiver  is  not  appropriate.  If 
attainment  is  not  possible  even  with  the 
maximum  extension  of  the  attainment 
date  allowed  under  section  188(e).  then 
question  6  must  be  addressed. 

6.  Can  the  area  attain  at  any  time  after  ' 
thi^  extension  deadline  if  emissions 
within  the  area  are  reduced  annually  by 
not  less  than  5  percent?^'' 

To  aiiswer  this  question,  the  State 
must  datermine  if  the  implementation  of 
additional  control  measures,  annually, 
would  eventually  bring  the  area  into 
attainment.  Sufficient  additional  control 
mt-asiires  would  nend  to  be 
implemented  to  achieve  at  least  5 
ptTconl  annual  reductions  in  the 
inventory  of  PM-10  emissions  from 
d.athropogenic  sources. 

If  EP.\  believes  that  it  is  practicable 
for  an  aroa.  where  both  anthropogenic: 
ai'.d  nonanthropogenic  sources 


•■  It  !s  likely  thjt  C'ocvrf  '■k  i.-ilt  ■uec!  a;.  a,'fa>  — 
fvpn  tiio.-*  eligiL)!fXor  WHivcr"; — lo  l.iip'ifinei:! 
>»hatev«-r  measures  were  reasondbiy  .'uoiiable 
i'f\erf fo'f.  fcPA  bf-iieves  the  best  roi't!i.-.g  of  !h> 
■.Ui;t.te  Cpqji.T.s  th^t  >.hi:  eit'.'ssio.i  rt'ductioiis 
.,'t:ibiil,:ble  t(.  RACMl:.ii  iucbr.g  RA(Tj  should  b»- 
loas'ulered  bofore  eva-uatinR  't.i'  sianir.tani  c  'if 


•'  The  Bt'.\  rr.civ  gr.ii-.t  h  si.-.gU-  cxtii.sioi;  of  the 
attairi.T.e.il  djtc  for  si-rio'ji-  areas  of  no  more  than 
5  ye^irs  urjder  thi'  c.OIldilio.^s  of  section  188(c)  of  the 
.'V;.  C;.;:cter.ce  on  demonstrating  that  a  .St.<te 
quo!  fie^  |cir  <::\  attainmen;  date  fxtcnsio.'i  wi'A  h«' 
Isjjetl  in  the  tuSure. 

'"If  .IP  *rea  faUs  to  attciin  iha  \,\AQS  in  ihe  ea<i 
o!  '':-.e  extt!;i;on  period,  then  the  State  must  plar: 
;i'  oi  hieviannu.i!  reductions  of  r.ot  less  than  5 
percent  of  PM-10  d.".d  PM-IO  precursor  imissioiis 
within  tf*  .irea.  as  reported  in  ti'e  ;n(.-'  rec  er.t 
irn.pn*ofv|'>ff  s>!c:ioii  lKii;(',,) 


contribute  to  violations,  to  attain  the 
NAAQS  at  any  time  in  the  future,  a 
specific  attainment  date  would  not  be 
waived.  Rather,  as  discussed  previously, 
the  State  would  be  expected  to  follow 
the  provisions  in  sections  188  and  189 
for  attainment  date  extensions  and 
continued  emission  reductions  until  the 
NAAQS  are  attained.  However,  if 
emissions  from  anthropogenic  sources 
are  reduced  to  the  point  that  it  is  no 
longer  technologically  or  economically 
feasible  to  reduce  those  emissions 
further,  and  the  area  still  cannot  attain 
the  NAAQS,  then  EPA  may  consider 
waiving  the  serious  area  attainment  date 
and  appropriate  serious  area 
requirements. 

VI,  Best  Available  Control  Measures 

A.  Requirement  for  BACM 

There  are  two  circumstances,  as 
discussed  earlier,  under  which  a 
modej-ate  PM-10  nonattainment  area 
may  be  reclassified  as  serious.  First,  an 
area  mav  be  reclassified  whenever  EPA 
determines  that  the  PM-10  NAAQS 
cannot  practicably  be  attained  by  the 
statutor)'  attainment  date.^®  Such  a 
determination  may  be  made  before  the 
attainment  date  if  a  review  of  the  SIP  for 
an  area  shows  that  RACM,  including 
RACT,  will  not  practicably  bring  the 
area  into  attainment  or  if  delays  in 
adopting,  submitting,  and  implementing 
SIP  requirements  form  a  basis  for  EPA 
to  conclude  that  an  area  cannot 
practicably  attain  the  NAAQS  by  the 
statutory  attainment  date.  The  second 
circumstance  is  when  the  area  is 
reclassified  by  operation  of  law  upon  a 
determination  by  EPA  that  the  area  has 
failed  to  attain  the  NAAQS  on  schedule 
(see  section  188(b)). 

Section  189(b)  establishes  additional 
control  requirements  for  PM-10 
nonattainment  areas  that  are  reclassified 
as  serious  by  EPA.  Under  section 
189(1))(1)(B),  States  must  submit  SIP 
revisions  which  provide  for 
implementation  of  the  BACM  for  PM-10 
emissions  in  such  areas.  These  SIP 
revisions  must  be  submitted  to  EPA 
within  18  months  after  an  area  is 
reclassified  and  must  assure  that  the 
measures  are  implemented  no  later  than 
4  years  after  the  area  is  reclassified  as  . 
serious  (see  section  189(b)  U)  and  (2)). 

The  EPA  believes  the  requirement  to 
implement  BACM  in  serious  PM-10 
nonattainment  areas  should,  in  one 
respect,  be  interpreted  similarly  to  the 
comparable  requirement  to  implement 
RACM  in  moderate  PM-10 


-"  The  statutory  attainment  date  for  the  inilia! 
>;-o»p  of  arees  designated  nonattainment  by 
iiperation  of  law  i:pon  enactment  of  the  1900 
.^mcndn'.niits.  u.nder  section  in7(dl(4).  is  Deren'.tM'r 
.'.l.l'fK 
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non.ittainmeni  areas.  Section  172(c)(1), 
w  hich  applies  to  all  nonattajnment 
areas,  states  that  part  D  RAC3^  shall 
include  "such  reductions  in  emissions 
fiom  existing  sources  in  the  area  as  may 
be  obtains  d  through  the  adoption,  at  a  ' . 
minimum,  of  reasonably  available 
control  technology  *   •   •."  Thus, 
moderate  PM-IO  nonattainment  area 
RACM  plans,  which  are  submitted  to 
meet  the  requirements  of  section 
189(a)(1)(C),  must  include  provisions 
ensuring  the  adoption  of  RACT  (see  57 
FR13540,  cclumnl). 

For  moderate  PM-10  areas 
rrdassified  as  si  rious,  the 
njnattainment  ccntrol  requireraRnts 
{i.e.,  RAQvI)  arr"  carried  over  and 
elevated  to  a  higher  level  of  stringency 
(in.,  BACM).  So,  by  analogy,  just  as 
RACM  includes  RACT,  in  the  same  way, 
BACM  includes  BACT.-'  Thus,  just  as 
moderate  PM-10  SfP  revisions  when 
implementing  RACM  under  section 
189(a)(1)(C)  must  provide  for  the 
adoption  of  RACT,  similarly,  PM-10  SIP 
revisions  under  section  189fb)(l)(B), 
implementing  BACM  in  serious  PM-10 
nonattainment  areas,  must  include 
provisions  ensuring  the  adoption  of 
BACT,  This  point  was  explicitly 
addressed  in  the  House  Committee 
Rep>ort:  "Serious  areas  must  include  in 
their  submission  provisions  to  require 
that  the  best  available  control  measures 
for  the  control  of  PM-10  emissions  are 
implemented  no  later  than  4  years  after 
the  area  is  classified  or  reclassified  as 
serious.  Such  provisions  must  include 
the  af  plication  of  the  best  available 
contral  technology  to  existing  stationary 
sources"  (H.R.  Rep.  No.  490,  101st 
Cong.,  2nd  Sess.  266-67  (1990)). 

Although  section  189(b)(1)(B)  requires 
BACM  (including  BACT)  to  be 
implemented  in  serious  PM-10 
nonattainment  areas,  the  Act  does  not 
define  either  BACM  or  BACT  for  PM- 
10  nonattainment  purposes.  Where  a 
statute  is  silent  or  ambiguous  with 
respect  to  the  meaning  of  a  statutor}' 
term,  the  agency  is  authorized  to  adopt 
ail  interpretation  reasonably 
accommodated  to  the  purpose  of  the 
sf^futor},'  provisions.^  In  considering 
how  to  interpret  the  provisions 
Tfiquiring  BACM  (including  BACf)  for 
serious  PM-10  nonattainment  areas, 
EPA  has  looked  at  .several  factors:  The 
way  in  which  similar  terms  have  been 
historically  interpreted  in  other  sections 
or  titles  of  the  Act,  the  ordinary 
grammatical  usage  associated  with  the 
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word  "best,"  and  the  overall  stn:f.ti're 
and  purpose  of  title  I  of  tho  statute. 

B.  EPA  s  Historical  Interpretoiion  of 
Control  Technology  Tenninology 

The  Act  uses  several  terms  to  ix^fcr  to 
different  levels  of  emission  control 
t'Tchnology  required  for  existing  or  new 
soun  es:  "reasonable  (RAfTT),"  "best 
(HAtTT),"  and  lowest  achievable 
emission  rate  (LAER).  It  is  hcfpful  to 
consider  EPA's  past  and  current 
interprefation  and  implementation  of 
these  virious  control  levels  in 
d»nei:niair:g  tha  control  level 
Jijpropriate  foi  BACM  fcr  s.-?rious  PM- 
10  nonattainment  areas. 

The  term  "reasonably  available"  was 
lijplied  to  control  measures  and  control 
technology  required  to  be  implemented 
at  evi.sting  sources  in  nonattainment 
ercas  by  the  1977  Clean  Air  Act 
Amendments  (1977  Amendments)  (42 
U.S.C.  7502(c)(1)).  At  that  ti.rr.e,  EPA 
defined  RACr  as  the  lowest  emission 
limitation  that  a  particular  source  is 
capable  of  meeting  by  the  application  of 
t<?chnology  that  is  reasonably  available 
considering  technological  and  economic 
f-asibility.''  Control  measures  were 
determined  to  be  reasonable  after 
considering  their  energy  and 
eiivironmental  impacts  and  their 
ajinualized  capital  and  operating  costs. 
In  EPA's  view,  the  cost  of  using  a 
control  measure  is  considered 
reasonable  if  those  same  costs  are  borne 
by  other  comparable  facilities.  Since 
Congress,  in  the  1990  Amendments,  did 
nit  modify  EPA's  interpretations  of  the 
PvACM  and  RACT  in  the  earlier  1977 
Amendments,  it  can  be  presumed  to 
have  given  some  endorsement  1o  EPA's 
definition  of  the  term. 

Congre.ss  defined  the  term  "best 
available  control  ^hnology"  in  section 
1  n9(.^)  of  the  1977  Amendments  for  use 
in  implementing  the  requirement  to 
prevent  significant  deterioration  (PSD) 
of  air  quahty  under  part  C,  title  I,  of  that 
Act.  This  definition  was  modified  by 
section  403(d)  of  the  1990  Amendments. 
The  BACT  is  currently  defined  for  the 
rSD  program  as  an  emission  limitation 
based  on  the  "maximu.m  degree  of 
roduction  of  each  p.?llutam  *   *    * 
emitted  from  or  which  results  from  any 
major  emitting  facility,  which  the 
permitting  authority,  on  a  case-by-case 
basis,  taking  into  account  energy, 


"Even  without  the  KAC.M  a:,fi!osy,  the  best 
i  \ailah!e  technoiogiu.1  control  mna.sure.s  by  their 
plain  tnrmsarea  subset  of  the  universe  of  best 
available  control  measures. 

'"C/ieiiBn,  U.S.A..  Inc.  v.  Natunil Besmjixis 
Df  i-mp  Council,  /(it,  457  I.'..S.  837,  84J-44  (19H4). 


•'  Sse,  for  exnmplB,  44  FR  53761 -537l'.2 
(>  "pterr.bor  17,  1979)  and  footnote  3  of  thrit  no! ice. 
Nnle  Ihul  EPA's  emissions  trading  policy  statement 
151  FR  43814  (Dece.T.ber  4,  1986))  has  clarified  thHt 
RACT  reqiilrprnents  mey  be  satisfied  by  Hchieving 
■'RACTequivalinl'-'  emissions  reductions  '.r,  the 
fi;-uregii!e  fro.Ti  the  full  set  of  existing  ststionfl'-y 
souri  es  s.j|jjeLt  to  tho.se  requirements  !see  ah,o 
E!^^'s  pinposed  ecor.iimic  inrenti\es  rule,  .')8  KR 
i;ni).  -iUS.i  !lphr.:;.ry  23.  l;)93>). 


e.-ivironment^l,  and  economic  impacts 
c.-.d  other  costs,  determines  is 
achievable  for  such  facility  tfirough 
8:)plication  of  production  processes  .inci 
available  methods,  svstems,  and 
techniques  *   *   *  for  control  of  each 
such  pollutant."  Thus,  BACT  is  to  be 
dMermined  for  the  PSD  progrr.m  on  a 
case-by-case  basis  taking  into  account 
the  energy,  environmental,  and 
economic  impacfG  and  other  cos's. 
S-ction  169(3)  also  requires  that  BACT 
be  at  least  as  stringent  as  any 
corresponding  new  source  performance 
standard  (NSPS)  or  national  eniission 
standard  for  hazardous  air  pollutants 
(NESHAP). 

Under  the  PSD  program,  BACT 
applies  through  preconstruclion  permits 
issued  to  major  new  and  major  modified 
facilities  in  areas  where  the  air  quality 
is  better  than  the  NAAQS  (section 
165(a)(4)  of  the  Act.  42  U.S.C. 
7475(a)(4)).  In  broad  overview,  B.^CT  is 
determined  by  identifying  the 
technologically  feasible  control 
measures,  from  the  universe  of  available 
control  techniques,  which  >ie!d  the 
maximum  degree  of  emission  reduction, 
after  considering  the  energj', 
environmental  and  economic  impacts  of 
the  technology,  and  other  costs.  This 
may  include  consideration  of  the 
annualized  capital  and  operating  costs 
for  the  facility.  The  costs  of  control  for 
a  major  new  facility  or  major 
modification  of  an  exi.sting  facility 
should  be  considered  as  a  portion  of  the 
overall  costs  of  the  new  facility. 

The  term  LAER  refers  to  the'level  of 
control  required  for  issuing  a 
preconstruction  permit  to  major  new  or 
major  modified  facilities  in  areas  where 
the  air  quality  is  worse  than  the  NAAQS 
(i.e.,  nonattainment  areas)  (section 
1 73(a)(2)  of  the  Act,  42  U.S.C. 
7503(a)(2)).  In  broad  terms.  LAER  is 
defined  at  section  171(3)  of  the  Act  as 
the  more  stringent  emission  rate  based 
on  either  the  most  stringent  State 
emission  limit  or  the  most  stringent 
emission  limit  achieved  in  practice  by 
such  class  or  category  of  source.  Like 
BACT,  the  LAER  level  of  control  must 
be  at  least  as  stringent  as  tlie  NSPS 
applicable  to  the  source.  Unlike  RACT 
and  BACT,  the  LAER  requirement  does 
not  consider  energy  or  cost  factors.  In 
general,  the  costs  of  achieving  LAER  in 
a  nonattainment  area  must  be 
considered  as  a  portion  of  the  overall 
cost  of  investing  in  a  major  new  or 
major  modified  facility,  as  they  are  with 
BACT  in  attainment  areas.  The  EPA 
believes  that  it  is  reasonable  to  conclude 
that  in  selecting  the  term  "best"  to 
apply  to  control  measures  in  PM-10 
serious  nonattainment  areas.  Congress 
likely  considered  how  the  term  has  been 
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interpreted  in  other  sections  and  titles 
of  the  Act  Several  other  factors 
(discussed  below)  support  such  a 
conclusion. 

C.  BACM  for  Serious  PM-10 
Nonattainment  Areas 

A  plain-English  interpretation  of  the 
term  "best"  implies  a  generally  higher 
standard  of  performance  than  one  that 
may  be  considered  "reasonable."  In 
addition,  the  structiu°al  scheme 
throughout  title  I  of  the  Act  is  to  require 
the  implementation  of  increasingly 
stringent  control  measures  in  areas  with 
more  serious  pollution  problems,  while 
providing  such  areas  a  longer  time  to 
attain  the  applicable  standards.  This 
structural  Kneme  reflects  a  basic 
underlying  premise  of  title  I.  The 
premise  is  (1)  That  more  stringent 
control  measures  are  needed  in  cases 
when  the  cxirrent  control  requirements 
will  be  insufficient  to  bring  a  particular 
area  into  attainment:  and  (2)  that  the 
more  serious  the  air  quality  problem, 
the  mora  reasonable  it  is  to  require 
States  to  implement  control  measures  of 
greater  stringency  despite  the  greater 
burdens  such  measures  are  lil»ly  to 
cause.  The  Act  attempts  to  balance  the 
greater  burden  Imposed  in  those  areas 
where  mora  stringent  controls  are 
required  by  affording  the  State 
additional  time  to  implement  them. 

For  example,  under  section  188(e). 
EPA  is  given  authority  to  extend  the 
attainment  date  for  a  serious  PM-10 
nonattainment  area  beyond  the 
specified  statutory  date,  provided 
certain  conditions  are  met  One  of  those 
conditions  is  that  the  State  must 
demonstrate  to  EPA's  satisfaction  that 
"the  plan  for  that  area  includes  the  most 
stringent  measures  that  are  included  in 
the  implementation  plan  of  any  State  or 
are  achieved  in  practice  in  any  State, 
and  can  feasibly  be  implemented  in  the 
area."  Thus,  under  this  section,  the  Act 
provides  such  areas  an  opportunity  to 
receive  additional  time  to  attain  the 
NAAQS.  The  consequence  of  receiving 
additional  time,  however,  is  that  the 
Slate  must  demonstrate  that  its  PM-10 
implementation  plan  contains  the  "most 
stringent  measures"  that  can  feasibly  be 
implemented  in  the  relevant  area  bom 
among  those  which  are  either  included 
in  any  other  SIP  or  have  been  achieved 
in  practice  by  any  other  State. 

Similarly,  the  Act  requires  the 
application  of  control  measures  that  are 
"reasonable"  in  moderate  PM-10 
nonattainment  areas  (RACM)  and 
control  measures  that  are  "best" 
(BACM)  whenever  a  moderate  area 
cannot  "practicably"  attain  or  fails  to 
attain  the  NAAQS  and  is  therefore 
reclassified  as  serious.  Accordingly,  fur 


the  reasons  stated  above,  EPA  believes 
it  is  reasonable  to  conclude  that 
Congress  intended  a  greater  level  of 
stringency  to  apply  in  areas  that  are 
required  to  implement  "best  available" 
controls  than  in  those  required  only  to 
implement  controls  that  are  "reasonably 
available." 

As  Doted  earlier,  an  array  of  different 
control  measures  is  applicable  under 
various  title  I  NAAQS-related  programs. 
A  key  factor,  among  others,  in 
determining  the  level  of  control 
appropriate  for  a  given  area  from  among 
the  different  emission  control  measures 
and  technologies  referred  to  throughout 
title  I  is  the  severity  of  the  air  pollution 
problem  in  that  area.  In  addition  to"  the 
general  categorization  of  areas  as 
"attainment,"  "nonattainment,"  and 
"unclassifiable."  the  Act  characterizes 
the  severity  of  an  area's  air  pollution 
problem  by  classifying  the  area,  for 
example,  as  "marginal,"  "moderate." 
"serious,"  and  so  on.  As  discussed 
above,  the  different  control  measures  are 
required  to  be  implemented  as  follows: 
For  new  (or  modified)  sources.  BACT 
applies  in  PM-10  unclassifiable  and 
attainment  areas  under  the  PSD 
program,  while  LAER  appHes  in 
moderate  and  serious  PM-10 
nonattainment  areas  under  the 
nonattainment  NSR  program;  for 
existing  sources,  RACM  (including 
RACT)  applies  in  moderate  PM-10 
noniattainment  areas,  while  BACM 
(including  BACT)  applies  in  serious 
PM-10  nonattainment  areas.  In  each 
case,  the  more  serious  the  pollution 
problem,  the  more  stringent  the  control 
standard  required. 

It  is  apparent  that  in  requiring  the 
application  of  BACM  to  existing  sources 
in  serious  PM-10  areas.  Congress 
implied  that  these  sources  should  be 
subject  to  a  more  stringent  level  of 
control  than  the  application  of  RACM 
required  for  existing  sources  in 
moderate  PM-10  nonattainment  areas, 
but  not  as  stringent  as  the  application  of 
LAER  required  for  new  or  modified 
sources  in  moderate  and  serious 
nonattainment  areas  (or  the  degree  of 
control  required  to  secure  an  extension 
under  section  188(e)). 

1.  Definition 

In  view  of  the  preceding  discussion, 
EPA  believes  that,  as  a  starting  point  in 
interpreting  BACM  for  PM-10 
nonattainment  purposes,  it  is  reasonable 
to  consider  the  term  BACT  as  applied  in 
the  PSD  program  under  section  169(3) 
as  an  analogue.  Because  PSD  BACT  and 
PM-10  BACM  (which  includes  BACT) 
are  similar  terms,  EPA  believes  it  is 


reasonable  to  accord  some  interpretive 
weight  to  this  use  of  similar  language.^-' 

Therefore,  EPA's  interpretatlcHi  of 
BACM  for  serious  PM-10  nonattainment 
areas  will  generally  be  similar  to  the 
definition  of  BACT  for  the  PSD  program. 
The  BACM  is  the  maximum  degree  of 
emissions  reduction  of  PM-10  and  PM- 
10  preciu'sors  from  a  source  (except  as 
provided  in  subsection  C.  3)  which  is 
determined  on  a  case-by -case  basis, 
taking  into  account  energy, 
environmental,  and  economic  impacts 
and  other  costs,  to  be  achievable  for 
such  source  through  application  of 
production  processes  and  available 
methods,  systems,  and  techniques  for 
control  of  each  such  pollutant.  For  PM- 
10.  BACM  must  be  applied  to  existing 
source  categories  in  nonattainment  areas 
that  cannot  practicably  attain  (or  faiHo 
attain)  within  the  moderate  area 
timeframe  and  are  reclassified  as 
serious.-^' 

As  noted  above.  EPA  will  interpret 
PSD  BACT  and  PM-10  BACM  as 
generally  similar  because,  despite  the 
similarity  in  terminology,  certain  key 
differences  exist  between  control 
measures  applicable  in  the  PSD  and 
PM-10  serious  nonattainment  area 
programs.  The  BACT  under  the  PSD 
program  applies  only  in  areas  already 
meeting  the  NAAQS,  while  PM-10 
BACM  applies  in  areas  which  are 
seriously  violating  the  NAAQS.  This 
difference  in  policy  goals,  arguably, 
suggests  that  the  PM-10  BACM  control 
standard  should  be  more  stringent  than 
that  for  PSD  BACT.  On  the  other  hand, 
the  burden  of  installing  efficient 
controls  during  construction  of  a  new 
source  or  source  modification  is 
generally  less  onerous  than  retrofitting 
an  existing  PM-10  source  writh  similar 
controls.  If  one  compares  both  programs 
in  terms  of  these  factors,  the  differing 
regulatory  and  economic  burdens  and 
the  different  policy  purposes  tend  to 
offset  each  other.  Nevertheless,  EPA 


'-  Under  accepted  principles  of  staUitor>- 
interpretation,  similar  ttrma  in  a  statute  genin^llv 
suggest  a  similar  meaning,  and  an  agency  is 
permitted,  but  not  required,  to  give  a  similar 
meaning  to  similar  lenns  which  appear  in  differeint 
parts  of  a  statute. 

'■■'  The  term  "source  categories"  for  which  BACM 
will  be  required,  refers  to  categories  of  area-wide 
sources  or  large  individual  stationary  sources  of 
PM-10  or  PM-10  precursor  emissions  that  may  be 
regulated  under  a  specific  rule,  generic  emission 
limit,  or  standard  of  performance,  or  a  specific 
control  program  in  a  Sff.  For  example,  the  SIP  may 
regulate  emissions  from  unjMved  roads. 
construction  activities,  residential  wood 
combustion,  asphalt  concrete  batch  plants,  etc..  as 
source  categories.  Note  that,  in  some  instances,  an 
entire  source  category  may  consist  of  one  large 
individual  stationery  source  that  is  regulated 
separately  under  the  SfP  such  as  a  single  iron  and 
.steel  manufacturing  facility  and  the  various 
pr(ice5;<ies  (herein. 
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believes  that  th«*  differences  in  polir>' 
goals — i.e..  preventing  further  pollution 
under  the  PSD  program  and  reducing 
existing  pollution  under  the  PM-10 
nonatlainment  program — counsel 
against  adopting  the  interpretation  and 
implementation  of  PSD  BACT  in  its 
entirety  for  PM-10  nonattainment 
purposes.  Rather,  EPA  considers  it 
reasonable  to  use  the  approach  adopted 
in  the  PSD  BACT  program  as  defined  in 
section  169(3)  of  the  Act  as  an  analogue 
fur  determining  appropriate  PM-10 
nonattainment  control  measures  in 
serious  areas,  while  at  the  same  time 
retaining  the  discretion  to  depart  from 
that  apuiuach  on  a  case-by-case  basis  as 
particular  circumstances  warrant. 

2.  Preventive  Measures 

The  EPA  considers  measures  that 
prevent  PM-10  emissions  over  the  long 
term  (e.g.,  requiring  gas  logs  in  new 
fireplaces)  to  be  preferable  to  those 
measures  that  will  only  temporarily 
reduce  emissions  (e.g.,  curtailment  of 
wood  stove  use  during  air  pollution 
episodes  or  treatment  of  fugitive  dust 
sources  with  water).  This  is  because 
such  preventive  measures  are  inherently 
more  effective  and  involve  significantly 
fewer  resources  for  surveillance, 
enforcement,  and  administration. 
Moreover,  increasing  emphasis  on 
prevention  over  mitigation  is  more 
likely  to  be  both  economically  and 
environmentally-beneficial  over  the  long 
term. 

3.  De  Minimis  Source  Categories 

The  BACM  are  required  for  all 
categories  of  sources  in  serious  areas 
unless  the  State  adequately 
demonstrates  that  a  particular  source 
category  does  not  contribute 
significantly  to  nonattainment  of  the 
NAAQS.  While  EPA  regards  the  BACM 
standard  applicable  in  PM-10  serious 
areas  as  a  more  stringent  control 
standard  which  calls  for  a  greater  degree 
of  emissions  control  for  the  source 
categories  to  which  it  applies,  EPA  also 
believes  that  it  has  the  authority  to  limit 
the  applicability  of  BACM  to  those 
source  categories  which  "contribute 
significantly"  to  violations  of  the 
NAAQS.  The  Act  leaves  uiu-esolved  the 
question  of  whether  BACM  is  intended 
to  be  an  all-inclusive  requirement 
applicable  to  every  PM-10  serious  area 
source  category.  It  should  be  noted  that 
in  section  189(b)(1)(B),  which  contains 
the  requirement  that  serious  area  PM-10 
SIP'S  provide  for  the  implementation  of 
BACM,  Congress  has  not  used  the  word 
"all"  in  conjunction  with  BACM. 
Congress  has  also  not  stated  anywhere 
in  the  relevant  law  or  legislative  histon,- 
that  BACM  must  be  applied  to  all 


spriou5  area  source  categories.  Even  if 
the  statute  on  its  face  were  interpreted 
to  require  States  to  impose  BACM  on  all 
source  categories  in  serious  PM-10 
areas,  the  Agency  believes,  based  on  the 
decision  in  Alabama  Power  Co.  v. 
Couth."*  that  it  has  the  authority  to 
exempt  from  regulation  those  source 
catrr;orics  in  the  area  which  contribute 
only  negligibly  to  ambient 
concentrations  which  exceed  thf>' 
NAAQS.  The  EPA  believes  the  co,.n  s 
tpst  for  invoking  the  de  minimis 
expn)ptiun  authority  would  be  satisfied 
in  circumstances  where  a  State 
demonstrates  conclusively  that,  bectiuse 
of  the  small  contribution  of  the  source 
categon,  s  emissions  to  the 
nonattainment  problem,  the  imposition 
of  additional  controls,  such  as  BACM, 
on  a  particular  source  category  in  the 
area  would  not  contribute  significantly 
to  the  Act's  purpose  of  achieving 
attainment  of  the  NAAQS  "as 
expeditiously  as  practicable."  The  EPA 
v.ill  have  to  determine  from  the  record 
that,  with  respect  to  particular  serious 
area  PM-10  source  categories  which 
cuntribule  to  emissions  in  excess  of  the 
NAAQS.  requiring  application  of  BACM 
would  produce  an  insignificant 
regulatory  benefit. 

The  EPA  will,  in  general,  rely  on  the 
criteria  applied  under  new  source 
permitting  programs  (40  CFR  51.165(b)) 
to  determine  when  a  source  category' 
contributes  significantly  to  violations  of 
the  NAAQS  in  a  PM-10  serious 
nonattain.ment  area.  The  criteria  will 
also  be  applied  spatially  and  temporally 
in  the  s.3me  way  it  is  under  new  source 
permitting  programs. ^^ 

As  discussed  above,  a  moderate  PM- 
1 0  nonattainment  area  may  be 
reclassified  as  serious  based  on 
evidence  that  the  area  carmot 
practicably  attain  the  NAAQS  by  the 
statutory  attainment  date  or  evidence 
that  it  has  failed  to  attain  by  that  date. 
The  evidence,  whether  modeled  or 
measured,  will  generally  indicate  the 
standard  (24-hour  or  annual),  the  day, 
and  the  location  of  the  predicted  or 
monitored  violation.  Therefore,  under 
this  policy,  a  source  category  (see 
footnote  33)  will  be  presumed  to 


"•*The  inherpnt  aulhorily  ora(tnnni.strati\p 
agencies  to  exempt  de  minimis  situations  from  a 
slatutory  command  has  been  upheld  in  contents 
Hhere  an  agency  i»  invoking  a  de  minimis 
exemption  as  "a  tool  to  be  used  in  imp!empnli.".g 
the  legislative  design"  on  the  ground  that  "the 
burden.";  of  regulation  yield  a  gain  of  trivial  or  no 
volue"  {Alabama  Power  Co.  v.  Costh.  636  F  2d  323, 
360-*l  (D.C.Cir.  1979)). 

■"See  "Interpretation  of  •Significant 
Contribution,' "  memorandum  from  Richard  i'.. 
Rhoads  ic  Alexand.'a  Smith,  Decemtier  lb,  l!WO. 
OAQPS  Poiicv  and  Guidance  Nolpb<x)k.  PN  ibS- 
8li-i2-U>-007. 


contribute  significantly  to  a  violation  of 
the  24-hour  NAAQS  if  its  PM-10  impact 
al  the  location  of  the  expected  violation 
would  exceed  5  ng/'m^.  Likewise,  a 
source  category  will  be  presumed  to 
contribute  significantly  to  a  violation  of 
the  annual  NAAQS  if  its  PM-10  inpad 
at  the  time  and  location  of  the  p\pci  ud 
\  iolation  would  exceed  1  ng/m"'. 

Procedures  for  identifying  sourti^ 
categories  that  continue  to  significantly 
affect  the  air  quality  of  a  serious  area 
(even  after  RACM  (including  RACT)  are 
implemented)  and  procedures  for 
identifying  the  appropriate  mix  of 
control  measures  applicable  to  those 
source  categories  are  discussed  below  )n 
subsection  E. 

4.  BACM  Analysis  Independent  of 
Attainment  Analysis 

The  overall  structure  and  purpose  of 
title  I  of  me  amended  Act,  the  standard 
suggested  by  the  word  "best.  "  and  the 
differences  in  the  statute  between  the 
requirements  for  BACM  as  compared  to 
those  for  RACM.  lead  EPA  to  believe 
that,  unlike  RACM,  BACM  are  to  be 
established  generally  independent  of  an 
analysis  of  the  attainment  needs  of  the 
serious  area. 

As  noted  earlier  in  this  section,  the 
overall  structural  scheme  throughout 
title  1  of  the  Act  is  to  require  the 
implementation  of  increasingly 
stringent  control  measures  in  areas  with 
more  serious  pollution  problems,  while 
providing  such  areas  additional  time  to 
attain  the  applicable  standards.  These 
tougher  measures  are  deemed  necessary 
in  cases  where  it  appears  that  less 
stringent  controls  will  be  insufficient  to 
reduce  emissions  in  an  area  to  the  level 
of  the  NAAQS.  As  described  above,  the 
fact  that  the  Act  requires  the  application 
of  control  measures  that  are 
"reasonable"  in  moderate  PM-10  areas 
and  control  measures  that  are  "best" 
whenever  it  is  determined  that  a 
moderate  area  carmot  "practicably" 
attain  or  actually  fails  to  attain  the 
NAAQS  and  is  therefore  reclassified  as 
serious,  strongly  suggests  that  BACM  is 
intended  to  be  a  more  stringent  standard 
than  RACM.  Thus,  it  is  reasonable  to 
interpret  the  statute  as  requiring  a 
different  analysis  for  determining 
BACM  fi-om  the  practice  of  analyzing 
RACM  according  to  what  is  reasonable 
in  light  of  the  overall  attainment  needs 
of  the  area.  Moreover,  when  comparing 
the  terms  "reasonable"  and  "best"  as 
applied  to  control  measures,  the  word 
"best"  strongly  implies  that  there 
should  be  a  greater  emphasis  on  the 
merits  of  the  measure  or  technology 
alone  and  less  fiexibility  in  considering 
other  factors. 
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Additionally,  for  PM-10  areas 
leclassified  as  serious  before  the 
moderate  area  attainment  date.  States 
have  up  to  4  years,  under  section 
189(b)(2).  in  which  to  submit  their 
serious  area  attainment  demonstration. 
However,  under  section  189(b)(2).  States 
have  only  18  months  after 
reclassification  from  moderate  to  serious 
to  submit  their  plans  requiring  the  use 
of  BACM  for  those  same  areas.  Thus,  for 
such  areas.  Congress  provided  a 
diffierence  of  as  much  as  2'^h.  years 
between  the  required  date  for 
submitting  BACM  plans  and  the  date  by 
which  to  submit  a  new  attainment 
demonstration  satisfying  the 
requirements  of  section  189(b)(1)(A). 
This  pronounced  difference  in  timing 
^for  the  serious  area  submittals  described 
above  is  to  be  contrasted  with  the  timing 
for  submittal  of  similar  provisions  for 
moderate  areas.  Under  section  189(a)(2). 
both  the  RACM  plans  and  the 
attainment  demonstration  for  moderate 
FM-10  areas  must  as  a  general  matter  be 
submitted  at  the  same  time.  The  fad 
that  the  Act  requires  BACM  to  be 
adopted  and  implemented  by  an 
appreciable  time  before  the  attainment 
demonstration  is  required,  for  areas  that 
are  reclassified  before  the  moderate  area 
attainment  date,  suggests  that  Congress 
intended  that  BACM  determinations  be 
based  more  on  the  feasibility  of 
implementing  the  measures  rather  than 
on  an  analysis  of  the  attainment  needs 
of  the  area.3*  Therefore,  the  steps 
described  below  for  mdung  a  BACM 
determination  are  intended  to  be  carried 
out  independently  from  the  analysis  to 
determine  the  emission  reductions  that 
would  be  necessary  to  attain  the 
NAAQS  by  the  statutory  deadline.  If  the 
attainment  demonstration  for  the  area 
subsequently  shows  that  BACM  will 
bring  the  area  into  attainment  before  the 
statutory  deadline,  then  the  plan 
provides  for  expeditious  attainment  of 
the  NAAQS.  However,  if  the  BACM  are 
not  adequate  to  provide  for  attainment 
of  the  standards,  then  the  State  must 
submit  additional  measures  with  the 
attainment  demonstration  that  will 
result  in  attainment  of  the  standard  by 
the  statutory  deadline  or  apply  for  an 
extension  of  the  attainment  date  by 
demonstrating  that  the  specific 


»»The  EPA  believes  this  interprelation  of  the  Act 
is  t'MMonabi*.  even  if,  as  to  aress  which  are 
classified  in  the  future  as  serious  PM-10 
nonattainment  areas  because  the  areas  have  fdiled 
to  attain,  the  date  BACM  plans  must  be  submitted 
and  the  date  the  serious  area  attainment 
demonstration  is  due  should  happen  to  coincide. 
There  is  oo  latiooa)  basis  for  inteipreting  BACM 
diSarenXly  depaoding  memly  on  when  an  area 
happens  to  be  reclassified 


conditions  of  sections  108(e)  and 
189(b)(l)(A)(ii)  have  been  met. 

D.  Procedures  for  Determining  Best 
Available  Control  Measures 

1.  Inventory  Sources  of  PM-10  and  PM- 
10  Precursors 

The  BACM  (including  BACT) 
applicable  in  a  nonattainment  area  must 
be  determined  on  a  case-by-case  basis 
since  the  nature  and  extent  of  a 
nonattainment  problem  may  vary  within 
the  area  and  from  one  area  to  another. 
Nonattainment  problems  range  from 
reasonably  well-defined  areas  of 
violation  cau<;ed  by  a  specific  source  or 
group  of  sources  to  violations  over 
relatively  broad  geographical  areas  due 
predominantly  to  large  numbers  of 
small  sources  widely-distributed  over 
the  area.  The  BACM  are  required  for  all 
source  categories  for  which  the  State 
cannot  conclusively  demonstrate  that 
their  impact  is  de  minimis.  As  stated 
above,  the  EPA  vnll  generally  presume 
the  contribution  to  nonattainment  of 
any  source  category  to  be  de  minimis  if 
the  source  category  causes  a  PM-10 
impact  in  the  area  of  less  than  5  ng/m ' 
for  a  •24-hour  average  and  less  than  1  jig/ 
m^  annual  mean  concentration.  The 
starting  point  for  making  a  BACM 
detemiination  would  be  to  reevaluate 
the  emission  inventory  submitted  with 
the  i^oderate  area  SIP.  Section  172(c)(3) 
of  the  Act  calls  for  all  nonattainment 
areas  to  submit  comprehensive, 
accurate,  and  current  emissions 
inventories  and  provides  for  such 
periodic  revisions  as  may  be  necessary 
to  assure  that  the  nonattainment 
planning  requirements  are  met.  If  there 
have  been  any  significant  changes  in 
PM-10  sources  in  the  area  since  the 
inventory  was  first  compiled  (i.e., 
sources  permanently  shut  down  or  new 
or  modified  sources  constructed)  or  if 
the  inventory  is  not  adequate  to  support 
the  more  rigorous  analysis  required  for 
serious  area  SIP  demonstrations,  it 
should  be  revised.  All  anthropogenic 
sources  of  PM-10  emissions  and  PM-10 
precursors  (if  applicable)  '^  and 
nonanthropogenic  sources  in  a 
nonattainment  area  must  be  included  in 
the  ^lission  inventory. 

Because  of  its  importance  in 
identifying  anthropogenic  and 
nonandiropogenic  soiut:es  and  the 
applicabihty  of  BACM  requirements,  the 
breakdown  of  sources  to  consider  when 
compiling  an  emissions  inventory  are  as 
follows: 


a.  Major  point  sources  (i.e.,  sources 
with  the  potential  to  emit  at  least  70 
tons  per  year  of  PM-10  (or  PM-IO 
precursors)  as  required  in  sections 
189(b)(3)  and  189(e)  of  the  Act). 

b.  Minor  point  source  categories. 

c.  Area  source  categories  such  as 
fugitive  dust  from  anthropogenic 
sources  (e.g.,  construction  activities, 
paved  and  unpaVed  roads,  agricultural 
activities,  etc.).  residential  wood 
combustion,  prescribed  burning,  and 
commercial/institutional  fuel 
combustion. 

d.  Nonanthropogenic  sources. 

2.  Evaluate  Source  Category  Impact 

The  second  step  in  determining 
BACM  for  an  area  is  to  identify  those 
source  categories  having  a  greater  than 
de  minimis  impact  on  PM-10 
concentrations.  The  potential  maximum 
impact  of  various  source  categories  may 
have  been  determined  with  receptor  or 
dispersion  modeling  performed  for  the 
attainment  demonstration  submitted 
with  the  moderate  area  SIP.  In  addition, 
the  impact  of  some'source  categories 
may  be  apparent  from  analysis  of 
ambient  sampling  filters  from  days 
when  the  standards  are  exceeded.  If 
modeling  was  not  performed  during 
development  of  the  moderate  area  SIP. 
receptor  modeling,  screening  modeling 
or.  preferably,  refined  dispersion 
modeling  will  generally  be  necessary  at 
this  time  to  identify  key  source 
categories. 

3.  Evaluate  Alternative  Control 
Techniques 

In  developing  a  fully  adeqiiate  BACM 
SIP,  the  State  is  expected  to  evaluate  the 
technological  and  economic  feasibility 
of  the  control  measures  discussed  in  the 
BACM  guidance  documents  •'•^  and  other 
relevant  materials  for  all  source 
categories  impacting  the  nonattainment 
area  except  those  with  a  de  minimis 
impact  considering  emission  reductions 
achieved  with  RACM. 

Energy  and  environmental  impacts  of 
the  control  measures  and  the  cost  of 
control  should  be  considered  in 
determining  BACM.  In  general,  for  the 
reasons  stated  above,  the  test  of 
economic  and  technological  feasibility 
will  be  higher  for  source  categories  in 
serious  areas  than  for  source  categories 
in  moderate  areas  because  of  the  greater 


'"  Ambient  filter  analysis  ariri  inventory 
inform<Jlion  may  have  been  presented  in  certain 
modetJte  area  SIP  to  indicate  the  insignificance  of 
sRcor.f.dry  (wrtirles  Isee  57  FR  11541-42). 


'•See  "Technical  Information  Document  for 
Residential  Wood  Combustion  Best  Available 
Control  Measures."  EPA-450/2-92-002.  September 
1992;  "Prescribed  Burning  Background  and 
Technical  Information  Document  for  Best  Available 
Control  Measures."  EPA-4SO/2-92-O03,  September 
1992;  and.  'Tugilive  Dust  Background  Document 
and  Technical  Infonnation  Dacunient  for  Best 
Available  Control  Measures."  EPA— t50'2-«2-<l04. 
Spptcmbfr  1992. 
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need  for  emission  reductions  to  attain 
the  NAAQS.  As  noted  earlier,  this 
interpretation  is  consistent  with  the 
overall  statutory  scheme  which  requires 
that  as  an  area's  air  quality  worsens, 
increasingly  stringent  control  measures 
are  to  be  adopted  in  conjunction  with 
the  area  receiving  more  time  to  attain 
the  NAAQS.  Thus,  measures  that  were 
not  considered  reasonable  to  implement 
by  the  moderate  area  attainment  date 
may  be  BACM  for  serious  areas  because 
of  the  additional  time  available  for 
implementing  them  ^^  and  because  of 
the  higher  degree  of  stringency  implied 
by  the  statutory  scheme  and  the  term 
"best."  Therefore.  BACM  could  include, 
though  it  is  not  limited  to.  expanded  use 
of  some  of  the  same  types  of  control 
measures  as  those  included  as  RACM  in 
the  moderate  area  SIP. 

It  does  not  currently  appear  that 
mobile  sources,  as  distinct  from  the 
surfaces  on  which  they  travel, 
contribute  significantly  to  the  PM-10  air 
quality  problem  in  a  sufficient  number 
of  areas  to  warrant  issuing  national 
guidance  on  best  available 
transportation  control  measures  for  PM- 
10  under  section  190  of  the  Act. 
However,  in  those  areas  where  mobile 
sources  do  contribute  significantly  to 
PM-10  violations,  the  State  must,  at  a 
minimum,  address  the  transportation 
control  measures  listed  in  section  108(f) 
to  determine  whether  such  measiu^es  are 
achievable  in  the  area  considering 
energy,  environmental  and  economic 
impacts  and  other  costs. 

The  technological  feasibility  of 
reducing  emissions  from  area  sources 
depends  on  the  ability  to  alter  the 
characteristics  that  affect  emissions 
from  the  sources.  Those  characteristics 
have  to  do  with  the  size  or  e.xtent  of  the 
sources,  their  physical  characteristics 
and  the  operating  procedures.  Reducing 
emissions  of  fiigitive  dust  from 
construction  activities,  for  example, 
could  require  the  most  effective 
combination  of  reducing  the  size  of  the 
sources  (i.e.,  acres  cleared  at  one  time  or 
vehicle  miles  traveled  on  unpaved 
surfaces),  changing  the  physical 
characteristics  (i.e..  silt  loading  on  travel 
surfaces  or  moisture  content  of  materials 
handled),  and/or  changing  the  operating 
practices  (i.e.,  lower  vehicle  speeds,  lass 
surface  area  exposed  to  the  wind, 
treating  or  paving  travel  surfaces). 


'"The  statutory  atlaininenl  date  for  initial 
tr.oderate  PM-IQ  nonattalnmenl  apf^s  reclassiPt-i! 
.IS  .serious  will  be  Decsnih^r  31.  2001.  For  areas 
designated  nonattainment  subsequent  to  enactn.e.T 
of  the  1990  Ameadments  that  hecorne  serious,  the 
dltiiinnient  date  will  be  before  the  end  of  the  tenth 
ytjr  beginning  after  the  area's  desigiiat  Inn  as 
(I'lndttninment  (see  section  lP.8((;li. 


The  technological  feasibility  of 
applying  an  emission  reduction  method 
to  a  particular  point  source  should 
consider  the  source's  process  and 
operating  procedures,  raw  materials, 
physical  plant  layout,  energy 
requirements,  and  any  collateral 
environmental  impacts  (e.g.,  water 
pollution  and  waste  disposal).  The 
process,  operating  procedures,  and  raw 
materials  used  by  a  source  can  affect  the 
feasibility  of  implementing  process 
changes  that  reduce  emissions  and  the 
selection  of  add-on  emission  control 
equipment.  The  operation  and  longevity 
of  control  equipment  can  be 
significantly  influenced  by  the  raw 
materials  used  and  the  process  to  which 
it  is  applied.  The  feasibiUty  of 
modifying  processes  or  applying  control 
equipment  is  also  influenced  by  the 
physical  layout  of  the  particular  plant. 
The  space  available  in  which  to 
implement  such  changes  may  limit  the 
choices  and  will  also  affect  the  costs  of 
control. 

4.  Evaluate  Costs  of  Control 

Economic  feasibility  considers  the 
cost  of  reducing  emissions  trom  a 
particular  souroe  category  and  costs 
incurred  by  similar  sources  that  have 
implemented  emission  reductions.  As 
with  RACT  determinations  and  BACT/ 
LAER  analyses  in  other  statutory 
conte.xts,  EPA  befieves  that  for  PM-10 
B.^CM  purposes,  it  is  reasonable  for 
similar  sources  to  bear  similar  costs  of 
emission  reduction.  As  such,  when 
identifying  BACM.  consideration  of 
economic  feasibility  should  not  rely  on 
claims  regarding  the  abiUty  of  a 
particular  source  to  "afford""  to  reduce 
emissions  to  the  level  of  similar  sources 
Othenvise,  less  efficient  sources  might 
be  rewarded  for  their  inefficiency  by 
being  allowed  to  bear  lower  emission 
reduction  costs.  Instead,  economic 
feasibility  for  PM-10  BACM  purposes 
should  focus  upon  evidence  that  the 
control  technology  in  question  has 
previously  been  implemented  at  other 
sou.rccs  in  a  similar  source  category 
without  unreasonable  economic 
impacts. 

V'vhere  the  economic  feasibility  of  a 
measure  (e.g..  road  paving)  depends  on 
public  funding,  EPA  will  consider  past 
funding  of  similar  activities  as  well  as 
availability  of  funding  sources  to 
determine  whether  a  good  faith  effort  is 
bei.ng  made  to  expeditiously  implement 
the  available  control  measures.  In  other 
words,  if  20  miles  of  unpaved  roads  are 
typically  paved  each  year,  then  the 
BACM  fugitive  dust  program  should 
include  paving  more  than  20  miles  per 
year  of  existing  roads  and  should  ofer 
evidence  of  ambitious  efforts  to  increase 


funding  and  increase  the  priority  for  use 
of  existing  funds. 

The  capital  costs,  annuahzed  costs, 
and  cost  effectiveness  of  an  emission 
reduction  technology  should  be 
considered  in  determining  its  economic 
feasibiUty.  The  "OAQPS  Control  Cost 
Manual,  Fourth  Edition.'"  EPA-450/3- 
90-006.  January  1990,  describes 
procedures  for  determining  these  costs. 
The  above  costs  should  be  determined 
for  all  technologically-feasible  emission 
reduction  options. 

E.  Selection  of  BACM  for  Area  Sources 

Once  the  significant  PM-10  area 
source  categories  have  been  identified, 
the  State  should  select  area  source 
control  measures  fi-om  the  candidate 
BACM  listed  in  the  technical 
information  documents  for  fugitive  dust, 
residential  wood  combustion  (RWC). 
prescribed  burning,  or  any  other 
technical  information  documents  issued 
by  EPA  (see  footnote  38).  This  guidance 
is  based  on  EPAs  analysis  of  available 
control  alternatives  for  the  identified 
source  categories.  While  the  guidance  is 
intended  to  be  comprehensive,  it  is  bv 
no  mp.ans  exhaustive.  Consequently,  the 
State  is  encouraged  to  consider  other 
sources  of  information  and  is  not 
precluded  from  selecting  other  measures 
and  demonstrating  to  the  public  and 
EPA  that  they  constitute  BACM. 
Further,  any  ccntrol  measure  that  a 
commenter  indicates  during  the  public 
comment  period  is  available  for  a  given 
area  should  be  reviewed  by  the  planning 
agency.  The  agency  should  determine 
whether  the  affected  categories  of 
sources  are  significant  and.  if  so, 
whether  the  available  measure  is 
achievable  in  the  area  considering 
energy,  environmental,  and  economic 
impacts  and  other  costs. 

As  stated  earlier,  EPA  considers 
measures  that  prevent  PM-10  emissions 
over  the  long  term  to  be  preferable  to 
short-term  curtailment  measures. 
Therefore,  when  selecting  BACM  for 
area  sources,  a  Stale  should  first 
consider  pollution  preventive  measures 
and  measures  thai  provide  for  long-tenn 
sustained  progress  toward  attainment  in 
preference  to  quick,  temporar,'  ccntrol. 
For  example,  a  Stale  should  consider 
requiring  the  replacement,  over  time,  of 
old  wood  stoves  wilh  cleaner-burning 
wood  stoves  or  alternative  fuels.  Such 
programs  would  complement  and 
reduce  dependance  on  wocd-buming 
curtailment  programs  adopted  as  RACM 
for  the  moderate  area  SIP.  However, 
EPA  recognizes  that  such  long-term 
measures  may  entail  significant  lead 
time  and  that  temporary  measures  like 
wood-burning  curtailmer.ts  may  need  to 
lie  continued  in  serious  areas,  at  a 
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minimum,  to  provide  interim  health 
protection. 

Once  the  hst  of  available  measures  for 
an  area  source  has  been  identified,  the 
State  must  evaluate  the  technological 
and  economic  feasibility  of 
implementing  the  controls.  The  Sta?e 
may  refer  to  the  technical  information 
documents  for  procedures  to  determine 
feasibility. 

When  evaluating  economic  feasibility. 
States  should  not  restrict  their  analysis 
to  simple  acceptance/rejection  decisions 
based  on  whether  full  application  of  a 
measure  to  all  sources  in  a  particular 
categor\-  is  feasible.  Rather,  a  State 
should  consider  implementing  a  control 
measare  un  a  more  limited  basis,  e.g., 
for  a  percentage  of  the  sources  in  a 
category  if  it  is  determined  that  100 
percent  implementation  of  the  measure 
is  infeasible.  This  would  mean,  for 
example,  that  an  area  should  consider 
the  feasibility  of  paving  75  percent  of 
the  unpaved  roadways  even  though 
paving  all  of  the  roads  may  be 
infeasible.  Alternatively,  the  State 
should  consider  whether  measures 
which  cannot  feasibly  be  implemented 
in  their  entirety  prior  to  the  statutory 
deadline  for  BACM  implementation 
could  be  completed  over  an  extended 
period.  In  that  event,  BACM  might  itself 
be  defined  to  change  over  time  from  a 
more  limited  set  of  measures  at  the 
initial  implementation  date  to  a 
progressively  tighter  or  more  ambitious 
program  at  later  dates. 

Tne  following  example  is  presented  to 
illustrate  how  a  moderate  area  program 
of  RACM  for  fugitive  dust  control  may 
be  complemented  with  additional 
BACM  after  the  area  is  reclassified  as 
serious.  Assume  that  the  following 
control  measures  were  adopted  as 
IL^CM: 

1.  Reduce  the  speed  limit  on  unpaved 
county  roads  to  25  miles  per  hour. 

2.  Treat  all  unpaved  county  ronds. 
monthly,  with  chemical  dust 
suppressants  within  500  feet  of  thnir 
intersections  with  paved  roads. 

3.  Treat  10  miles  of  the  most  heavily- 
traveled,  unpaved  county  roads  with 

« hemical  dust  suppressants  once  per 
month. 

4.  Pave  4  miles  of  unpaved  cily 
streets. 

5.  Treat  unpaved  parking  lots  in  the 
«:ity  vv'ith  chemical  dust  suppressants 
once  per  month. 

6.  Clean  anti-skid  materials  from  50 
miles  of  city  streets  within  48  hours 
after  snow  melt  begins. 

The  same  area,  aner  being  reclassified 
as  serious,  may  adopt  the  following 


BACM  ^^amples  to  complement  the 
RACM  jirngram:  •"* 

1.  Pave  10  miles  of  the  most  hravily- 
t.'-aveled,  unpaved  county  roads. 

2.  Treat  10  miles  of  unpaved  coiiUty 
roads  with  chemical  dust  supprcssanls 
once  per  month. 

3.  Pave  25  unpaved  county  roads 
within  500  feet  of  their  intersections 
with  paved  roads. 

4.  Chemically  treat  or  pave  both 
shoulders  of  30  miles  of  State  highwavs 
within  the  county. 

5.  Pave  all  parking  lots  wiihin  the 
city. 

6.  Revise  the  specifications  fur  winter 
anti-skid  materials  to  requi  e  cleaner, 
less  friable  materials,  and  reduce  the 
quantity  used  per  lane-mile. 

7.  Require  crop  rotations  on  highly 
erodible  lands. 

8.  Retire  highly  erodible  sections  of 
farmland  and  plant  indigenous 
vegetation  as  a  cover  instead  of  leaving 
land  fallow. 

9.  Pla!|t  crops  and  windbreaks  across 
the  prevailing  wind  direction  on  highly 
erodible  lands. 

In  summarv',  the  State  must  document 
its  selection  of  BACM  by  showing  what 
control  measures  applicable  to  each 
source  category  (not  shown  to  be  de 
minimis)  were  considered.  The  control 
measurej  selected  should  preferablv  be 
measures  that  will  prevent  PM-10 
emissions  rather  than  temporarily 
reduce  them.  The  docimientation 
should  compare  the  control  efficiency  of 
technolt^ically-feasible  measures,  their 
energy  and  environmental  impacts  and 
the  ccsts  oT  implementation. 

F.  Si-lecthn  of  BACT  for  Point  Sourcts 

The  reviewing  authority  determines 
BACT  on  a  case-by-case  basis.  As 
descnhnd  above,  EPA  would  expect  the 
reviewing  authority  to  select  an 
emis.sions  hmilation  that  reflects  the 
maximum  degree  of  emission  reduction 
of  each  pollutant  subject  to  regulation 
(PM-10  and/ or  PM-10  precursors), 
taking  into  account  energy, 
environmental,  and  economic  impacts 
and  other  costs,  that  it  determines  is 
achievable  for  such  facility. 

In  light  of  preceding  discussions  of 
BACr  and  its  statutory  bases,  it  is  EPA's 
policy  that  BACT  be  determined  using 
the  anal\4ical  methodology  established 
in  the  reviewing  authority's  current  PSD 
program  to  the  extent  that  it  is 
consistent  with  guidance  contained  in 
this  notice.  The  analytical  methodology 
used  should,  at  a  minimum,  consider  a 


'"Adoption  of  tlies«  l)pes  of  measures  iTi6y 
ri-i)uire  cootdination  with  other  local  governmenlal 
e.'itilies  sui  h  as  Ihc  Deparlments  of  Agrii  it!lii,i", 
T.'i'ntporl.-itlon,  ariri/or  the  Interior. 


ri^presentative  range  of  available 
controls  (including  the  most  stringent, 
those  capable  of  meeting  standards  of 
performance  under  40  CFR  part  60  or 
61,  and  those  identified  by  commenters 
during  the  public  comment  period). 
Selection  of  a  particular  control  .system 
8s  BACT  must  be  justified  by  a 
comparison  of  the  candidate  control 
sy.'jti'ms  considering  energy, 
environmental,  and  economic  impacts, 
and  other  costs,  and  be  .supported  by  the 
record. 

In  addition,  if  the  reviewing  authority 
determines  that  there  is  no 
economically-reasonable  or 
technologically-feasible  way  to 
accurately  measure  the  emissions,  and 
hence  to  impose  an  enforceable 
emissions  standard,  it  may  require  the 
source  to  use  design,  alternative 
equipment,  work  practice,  or 
operational  standards  toreduce 
emissions  of  the  pollutant  to  the 
maximum  extent  feasible  (see,  by 
analogy,  40  CFR  52.21  (b)(12h  40  CPR 
51.166"(b)(12)). 

Alternative  approaches  to  reducing 
emissions  of  particulate  matter 
including  PM-10  are  discussed  in 
"Control  Techniques  for  Particulate 
Emissions  From  Stationary  Sources"  - 
Volume  I  (EPA-450/3-81/005a)  and 
Volume  II  (EPA-450/3-81-005b), 
September  1982.  The  design,  operation, 
and  mainteii.ance  of  general  particulate 
matter  control  systems  such  as 
met,hanical  collectors,  electrostatic 
precipitators,  fabric  filters,  and  wet 
scrubbers  are  discussed  in  Volume  1. 
The  collection  efficiency  of  each  system 
is  discussed  as  a  function  of  particle 
size.  Informatioii  is  also  presented 
regarding  energy  and  environmental 
considerations  and  procedures  for 
estimating  costs  of  particulate  matter 
control  equipment.  The  emission 
characteristics  and  control  technologies 
applicable  to  specific  source  categories 
are  discussed  in  Volume  II.  Secondary 
envirormiental  impacts  are  also 
discu.ssed. 

The  BACT/LAER  Clearinghouse,  the 
EPA  Control  Technology  Center,  and 
past  BACT  analyses  for  new  and 
modified  major  sources  under  the  PSD 
program  may  be  used  to  assist  in 
identifying  aveiilable  control  options 
and  maximum  achievable  emission 
reductions.  The  EPA  will  continue  to 
evaluate  the  need  for  additional 
guidance  and  will  produce  additional 
materials  as  appropriate. 

VII.  Contingency  Measures 

Section  172(c)(9)  requires  that  SIP's 
provide  for  the  implementation  of 
specific  measures  to  be  undertaken  if 
the  Administrator  finds  that  the 
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nonattainment  area  has  failed  to  make 
RFP  toward  attainment  or  to  attain  the 
primary  NAAQS  by  the  applicable 
statutory  deadline.  Following  the 
Administrator's  finding,  the  measures 
are  to  "take  effect  without  further  action 
by  the  State,  or  the  Administrator."  The 
EPA  interprets  this  requirement  to  be 
that  no  further  rulemaking  actions  by 
the  State  or  EPA  would  be  needed  to 
implement  the  contingency  measures 
(see  generally  57  FR  13512  and  13543- 
544).  The  EPA  recognizes  that  certain 
actions,  such  as  the  notification  of 
sourc-es,  modification  of  permits,  etc  . 
would  probably  be  needed  before  a 
measure  could  be  implemented 
effectively.  However,  States  must  show 
that  their  contingency  measures  can  be 
implemented  with  minimal  further 
action  on  their  part  and  with  no 
additional  mlemaking  actions  such  as 
public  hearings  or  legislative  review. 
After  EPA  determines  that  a  moderate 
FM-10  nonattainment  area  has  failed  to 
attain  the  PM-10  NAAQS,  EPA 
generally  expects  all  actions  needed  to 
effect  full  implementation  of  the 
measures  to  occur  within  60  days  after 
EPA  notifies  the  State  of  the  area's 
failure.  The  State  should  ensure  that  the 
'  measures  are  fully  implemented  as 
expeditiously  as  practicable  jiftnr  they 
take  effect. 

The  purpose  of  contingency  measures 
is  to  ensure  that  additional  measures 
beyond  or  in  addition  to  the  required 
"core"  control  measures  (i.e.  R/\CM  fur 
moderate  areas  and  BACM  for  serious 
areas)  immediately  take  effect  when  the 
area  fails  to  make  RFP  or  to  attain  the 
PM-10  NAAQS  in  order  to  provide 
int(!rim  public  health  and  welfare 
protection.  The  protection  is  cnnsiilen-d 
iTitoriffl"  because  the  statute  often 
prcnides  for  a  more  formal  SiP  revision 
in  order  to  correct,  for  example,  the 
failure  of  an  area  to  atfnin  the  PM-10 
NAAQS  (e.g.,  section  189(b)— serious 
area  plan  required  upon  finding  of 
failure  of  moderate  area  to  attain  the 
PM-10  NAAQS  under  188{l))(2}— and 
18y(d)  (plan  revisions  refjuired  upon 
fai'uro  of  serious  area  to  attain  the  PM- 
10  NAAQS)).  Thus.  EPA  has  noted 
jireviously  that  contingency  measures 
.should  consist  of  other  available  cx)ntn)l 
measures  not  contained  in  the 
applicable  core  control  str;iteg>  (57  I"K 
13543).  In  designing  its  contingency 
measures,  the  State  should  also  tak^  tnln 
c:unsideration  the  pott-htial  nature  and 
cKlent  of  any  attainment  shortfall  for  the 
,iren.  Thamagnitude  of  the  effectiveness 
of  the  measures  should  be  calculated  to 
achieve  the  appropriate  percentage  of 
the  actual  emission  reductions  requin;d 
tiy  the  SIP  control  strategy  to  bring 


about  attainment.  The  EPA  has 
recommended  that  contingenc> 
measures  provide  the  emission 
reductions  equivalent  to  1  year's  average 
increment  of  RFP  (see  discussion 
b€;low). 

Once  moderate  areas  are  subsequently 
reclassified  as  serious,  the  affected 
States  must  ensure  that  adequate 
contingency  measures,  as  described 
above,  are  in  place  fof  such  areas.  This 
is  explicitly  required  under  the  statute 
Section  189(b)(1)  requires  areas 
reclassified  as  serious  to  submit  "an 
implementation  plan."  Under  section 
172(c),  in  turn,  "plan  provisions" 
required  under  part  D  must  provide  for 
the  implementation  of  contingency 
measures.  Accordingly,  for  those 
moderate  areas  reclassified  as  serious,  if 
all  or  part  of  the  moderate  area  plan 
contingency  measures  become  part  of 
the  required  serious  area  control 
measures  (i.e..  BACM),  then  additional 
contingency  measures  must  be 
submitted  whether  or  not  ttie  previously 
submitted  contingency  measures  had 
already  been  implemented.  Further,  the 
affected  States  must  ensure  that  serious 
areas  have  adequate  contingency 
measures  considering,  among  other 
things,  new  information  about  the 
potential  attainment  shortfall  for  the 
newly  reckssified  serious  area.  The 
States  must  submit  contingency 
measures  for  serious  areas  or  otherwise 
di'Kionstrate  that  adt^quate  measures  are 
in  place  within  3  years  of 
reclassification."' 

VIII.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

A  (•fiierul  Discussion 

The  PM-10  nonattainment  area  SlPs 
must  include  quantitative  milestones 
which  are  to  be  achievt^d  every  3  years 
tuitil  the  area  is  redesignated  attainnu-nt 
cHid  which  dcmonstrdte  RFP  toward 
.ittainment  by  th«'  applicable  date  (.vc 
set.tjon  18n(r)  of  th*'  amended  Ad). 


S!.iu-s  ( ontrtitiinn  .wsrious  PM-10  noiidCainnx'tii 
...r.is  k!-,,!!  ,s.;!)nil  r-srlioi!  l72[i\['A)  co!ili;:fyii() 
irtMsiircs  (cr  (i;:nTvvisc  dtnionstralo  ttidt  <icif<5i:M«i- 
c:ii.!;i;i>;i':'C%  incaMiri-s  ii-.p  alrt-.id;,  in  pl.ii-f!. 
Hfiuf'icr,  M«t.ior  ir.'(l'l  of  tHt  .^ct  rlirtrK  ilip 
.^(ltIlilUi^r^lo■-  inrsl.iblish  a  !w.h«xliii«>  fi»r  suhnutuii 
.if  !!;i-  pla.'i  iipnis  i:>.  sevrtii^ii  17..>(c)  iil  V..v  jjiir  ihp 
.\(lnic:iMr.i!or  dcsijjcalf.s  an  area  ,1!;  ii<i:i..iirfi;. ;;«•:•( 
.S'M'fi  »(tip(lii!i>  is  to  incliMipd  riair  or  (1.i!p>. 
••xlrTidiiis  no  Uxnx  lliaii  3  years  from  the  daU'  cf 
!!ic  r.nii.it'aiiimcnl  designation"  (vr  s«Mioii  \72{\:]]. 
[!>  ..T,.!iYy.  tP,\  tondutlrs  ■!  i...  nw.soiiadlc  to 
•••.l.il>li<.ri  it.,i!  till-  l(irni.il  dprtdiiiir  iut  !h«  Mi'tin.ittii! 
t.f  <;«Hifvi  172(r!(<t|  fDntinRrnry  nipii>-urt-,  (or  a 
(!pir.()fistr<t>iori  that  rtrlec,u.ilproii!inp'!its  iubbs  it»~. 
Iff  in  jilaii:)  tiy  States  oonlaiiufiK  s.Tio.-s  l'S4-l<( 
'ioiirftliiiuiM  1,;  .ireii.s  is  (H'  IdltT  llian  :i  y>-j(.-s  frtHii 
th'- d.itc  of  tlie  .\orioi.s  rtrR.1  rif  Ussifi(<)i,(i.-;  (s,-f 
i:t„-\  rrr..  I    ■<  A  .  In.    v.  V.TfX:.  «(l?  I  .S.  H.^7  HA:- 
4-.  (1<V84!'. 


Section  171(1)  of  the  Act  defines  RFP  as 
"such  annual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  this  part  (part  D)  or  may 
reasonably  be  required  by  the 
Administrator  for  the  puipose  of 
ensuring  attainment  of  the  applicable 
national  ambient  air  quality  standard  by 
the  applicable  date."  A  discussion  of 
these  requirements  follows. 

B.  Reasonable  Further  Progress 

Historically,  for  some  pollutants.  RFP 
has  been  met  by  showing  annual 
incremental  emission  reductions 
sufficient  generally  to  maintain  at  least 
linear  progress  toward  attainment  by  the 
specified  deadline.  Requiring  linear 
progress  reductions  in  emissions  to 
maintain  RFP  may  be  appropriate  in 
four  situations: 

1.  When  pollutants  are  emitted  by 
numerous  and  diverse  sources. 

2.  Where  the  relationship  b«i  veen 
any  individual  source  and  the  overall 
air  quality  is  not  explicitly  quantified. 

3.  WTiere  a  chemical  transformation  is 
involved. 

4.  Where  the  emission  reductions 
necessarj-  to  attain  the  standard  are 
inventorv'-wide. 

For  example,  in  those  areas  where  the 
nonattainment  problem  is  attnbuted  to 
area  type  sources  (e.g..  fugitive  dust, 
residential  wood  combustion,  etc.).  RFP 
should  be  met  by  showing  annual 
incremental  emission  reductions 
sufficient  generally  to  maintain  linear 
progress  towards  attainment.  Tf>tal  PM- 
10  emissions  should  not  remain 
consjatit  or  increase  from  1  vear  to  the 
ne.xt  in  such  an  area. 

Requiring  linear  pn)gri>ss  redactions 
in  emissions  to  nijiititair.  RFl'  is  less 
appropriate: 

1.  Where  tli'-ri-  nrv  a  liniiteil  number 
ofsonr.'res. 

2.  Where  the  rrlatitiiis!ii{>s  U-tween 
individual  sources  ,11  id  air  qualify  are 
n-latively  well  defined 

3.  Where  the  rmissio.i « (in«rol  systems 
utiHzed  (e.g..  at  major  point  sounds) 
will  result  in  swiff  am!  tiramalic 
emission  reductions. 

For  example,  in  thos<'  areas  wliere  the 
PM-10  nonattairi!iu-nt  pr<»l)ieni  is 
attril)tit»Kl  to  d  few  stationary  sources. 
KFP  should  U*  met  hy    adherence  to  an 
.imhitiousco!:ipiiam.»:  schedule'  •» 
wliich  is  likiiy  to  f>eri<Kiically  yi«ld 
significant  cinission  reductions. 
.\«lheremyC  to    an  ambitious  compliance 
schedtilt;'"  dfies  luit  iu't»*j.>win!v  moan 
that  it  would  !»•■  utmiasonalile  to  achieve 


•-I'-S  t.i'.V  l>«!»ifi  \i:Qti.i.:;-)  i;;.i;uii>;«nd 
.St.i.'djrris,  ■Cuidauu-  IIck  u ■:*-;'  for  ( iir.-arl ion  of 
I'art  1)  StJ***  for  No;i,i!l,ric.rriPr:  .XiTiis,"  Kpw.itcIj 
I -i.i  ik'p  I'.iri..  N(  .  I;iiu,  r>  jr.  ]qft«    pi,^r  >r, 
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annual  incremental  emission  reductions 
or  generally  linear  progress,  however. 

The  SIP'S  for  PM-10  nonattainment 
areas  must  include  detailed  schedules 
for  compliance  with  emission 
regulations  in  the  areas  and  accurately 
indicate  the  corresponding  annual 
emission  reductions  to  be  realized  from 
each  milestone  in  the  schedule.  In 
reviewing  the  SIP,  EPA  will  determine 
whether  the  annual  incrftmental 
emission  reductions  to  be  achieved  are 
reasonable  in  light  of  the  statutory 
objective  to  ensure  timely  attainment  of 
the  PM-10  NAAQS.  Additionally.  EPA 
believes  that  it  is  appropriate  to  require 
early  implementation  of  the  most  cost- 
effective  control  measures  (e.g., 
controlling  fugitive  dust  emissions  at 
the  stationary  source)  whi!f»  phasing  in 
the  more  expensive  control  measures, 
such  as  those  involving  the  installation 
of  new  hardware. 

Section  1 89(c)  provides  that  the 
quantitative  milestones  subniittod  by  a 
State  for  an  area  also  must  be  consistent 
with  RFP  for  the  area.  Thus.  EPA  wilJ 
determine  an  area's  compliance  with 
RFP  in  conjunction  with  determining  its 
compliance  with  the  quantitative 
milestone  requirement.  Because  RFP  is 
an  annual  emission  redut  tion 
requirement  and  the  quantitative 
milestones  are  to  be  achieved  everv  3 
years,  when  a  State  demonstrates  an 
jirea's  compliance  with  the  quantitative 
milestone  requirement,  it  should  also 
ciemonstrate  that  RFP  has  Ijer-ii ;»  hieved 
during  each  of  the  relevant  3  years. 
Thus,  the  discussion  of  quantitative 
milestones  below  refers  to  the  •RFP/ 
milestone"  submittal  dates, 
achievement  dates  and  demons! r^ition 
(or  reporting)  requirements. 

C.  Quantitative  Mihstones 

1.  Nature  of  Quantitative  Mili'st(ii;<:s 

As  mentioned  above,  PM-10 
nonattainment  Sli''s  are  to  rnntiMji 
cjuantitative  milestones  (see  sc»  I'on 
180(c)).  Those  quantif.itivc  injlc-.toiii's 
!  hould  consist  of  elements  which  .illow 
progress  to  l)e  quantified  or  mtirsii.M'd. 
Specifically.  Slatfs  should  idmtifv  .ind 
submit  quantitative  iiiilcstnnrs 
jrovidmg  for  the  anioiml  of  cniis-.iou 
M'ductiims  adequate  to  achieve  the 
NAAQS  by  the  applic  iil)le  ;t;t.'in'iiM'iit 
tiate.  The  following  an;  ex.iniii'cs  of 
measures  whif  h  support  and 
demonstrate  how  the  ovi«r:!l 
quantitative  milestones  idfiitiiirii  for  .ni 
area  may  be  met; 

a.  Percent  inipleinentatifm  of  Viinoiis 
control  slutegies  (e.g..  p^ivo  50  p^vi  i-nt 
of  culpable  streets,  repl.ii  e  7.')  percinit  of 
nisidential  wood  hfMters  with  n.ilur.il 
gas  heating  uniLs). 


b.  Percent  compliance  with 
implemented  control  measMres. 

c.  Adherence  to  a  compliance 
schedule. 

2.  RFP/Mile.stone  Duo  Dates 

As  mentioned  above,  PM-iO 
nonattainment  SIF's  are  to  contain 
quantitative  milestones  which  are  to  be 
achieved  every  3  years  until  the  area  is 
redesignated  attainm.ent.  Theio  is  a  gap 
i'l  the  kw  in  that  the  text  of  seriion 
Ifl'J(c)  does  not  articulate  the  starting 
p-)int  for  counting  the  3-yo.ir  period. 
The  EPA  b?lif:vef  it  is  reasonable  to 
begin  counting  the  3-year  milestone 
deadline  from  the  due  date  (and  not  the 
submittal  date)  for  the  applicable 
Doderate  area  implementation  pl.m 
revision  (see  section  ni.C.l.(n  of  the 
Teneral  Pn;amble  (57  PR  13539)  for  an 
explanation  of  why  EP.A  believes  it  is 
appropriate  to  begin  counting  the  3-year 
milestone  dfadline  from  the  .•slP  due 
date). 

The  first  "RFP/milcstone" 
achievement  date  for  those  areas 
initially  designated  as  nonattainment  for 
P.M-IOby  operation  of  law  when,  the 
Act  witf  anuMid;vl  will  be  the  moderate 
area  attuiunent  date  of  December  31. 
l;)94,  as  stated  in  se(;tion  III. C.I. f  of  the 
Coneral  Preamble  (57  FR  13539).  The 
F:FF,'m{!estone  achievemc  ;!t  date  would 
iiDrinally  'no  NovenFoer  15.  1994,  3  y(-ars 
alter  th»'  S'.P  duu  date  of  ,\'overeb»'r  15. 
1991.  The  achievement  date  was 
tlelay>d  46  days,  hiiwt^ver.  because  the 
(If  minimis  timing  tiifferenlial  between 
the  attainment  date  and  th^?  literal  First 
milestone  date  made  it  administratively 
i:npra<:ti{  alile  and  of  tri\  ial  value  to 
n.'quiio  si'jiarate  milestor.es  and 
i-ltainuii'ni  demon •■■tralions  for  thc^se 
i  r«!as.  Thus,  for  these  initial  itreas  'hat 
flcmonpli.ite  limiily  attainmi'iit.  VAW's 
I'oIi(  y  is  In  iliMMU  the  eruissi.)!! 
p'tliH  ijijiis  p.'-o^^rcss  maile  between  the 
.Sil'  scljniillal  diii-  date  and  ih(> 
.••itiiininent  d.ite  as  sufficient  to  s.ilisfy 
t!.e  first  inilchUmt:  lequiremeni  (57  FR 

Thus  the  initial  RFP/mih  ..;..u.  will  b«' 
i,.'"f  l!\  ■.hf.wi'i^  that  emission 
I  (iiu  tiijiis  scli':lu!(  il  to  !/^  nM(ii' 
l>.,lwi  eti  the  Sil'  due  date  and  the 
i/itainnji'iit  date  fur  these  n'oderiiSe  areas 
v.ere  attiially  af:hieved.  Most  ol  iho 
I  ai'^siQn  retha  tii,:is  will  nsuit  from 
Mipleinent.ilion  ofK.ACM  (iti(  lud-iiig 
R-\(n')' ido[rted  as  part  of  the  ni(id(!ra!(! 
a.-(!a  Sir*  'i'hu  A<  f  re(jiiin's  ihat  RACM  be 
iiapieiti  n!i(i  by  !)»■(  embej  10.  199.3  in 
llie  Hiit;  il  PM-10  uonatlainiDi'iit  .iicas 
i-e.e  sfXlion  lH9(a)). 

.Sub«'(iiji'nt  HFP/mili-stcmes  for  these 
iiitial  l'M--10  uonattaiiuiK  nt  anas  that 
.•■•e  fclassdied  us  serious  will  he  due 
i-.ery  ;|  \e,i!s  ..fler  the  lui.Uiii.il  ihie  dale 


for  the  moderate  area  SIP.*^  Therefore, 
the  second  RFP.'milesfone  for  the  initial 
nonattainment  areas  that  are  reclassified 
<is  serious  must  be  achieved  by 
November  15.  1997.  The  third"  RFP/ 
milestone  achievement  date  will  be 
f.'ovember  15,  2000,  etc.  These  RFP/ 
milestones  should  be  addressed  by 
quantifying  and  comparing  the  annual 
incremental  emission  reductions  which 
result  from  implementation  of  BACM/ 
D.A.CT  (required  within  4  years  after  the 
ftrea  is  reclassified  as  serious)  and  from 
a  Iditional  measures  included  in  the 
fin.d  serious  area  SIP  to  those 
rr;ductions  wliich  were  identified  in  the 
SIP  as  quantitative  milestones  necessary 
to  achieve  the  NAAQS  by  the  applicable 
ait;.inment  date.  The  annual" 
ir.cremental  emission  reductions  must 
b:!  sufficient  to  assure  attainment  as 
expeditioiKsly  as  practicable  but  not 
later  than  December  31,  2001.  In  some 
c  ases  it  may  also  be  appropriate  to 
rc!quire  that  the  annual  incremental 
emission  reductions  maintain  at  least 
li.'iear  progrtjss  toward  attainment,  as 
disi  ussed  earlier. 

3.  RFP/Mdestone  Report 

The  State  must  demonstrate  to  EPA. 
V, , thin  90  days  after  the  milestone 
;.r  hievement  date,  that  the  SIP  measures 
i.-e  being  implemented  and  tlie  RFP/ 
quantitative  milestones  have  been  met 
(see  section  189(c)(2J).  The  RFP/ 
milestone  report  must  be  submitted 
f  nm  the  Governor  or  Governor's 
designee  to  the  Regional  Administrator 
cf  the  respective  IvPA  Regional  Office 
V.  hich  ser\es  the  Slate  where  the 
j-.fferted  area  is  located. 

The  RFl'/niilestone  report  must 
I  ontain  tet  hnica!  support  sufficient  to 
document  completion  statistics  for 
;<')propriate  milestones.  For  example, 
•  t;!e  d'-monstralicin  should  graphically 
displc'y  R¥V  over  the  course  of  the 
ji-levant  3  years  and-indicate  how  the 
e  nission  reductions  achieved  !o  date 
(  ompan-  to  those  required  or  scheduled 
1  '  iiKiet  Ri'I'  and  ihe  required 


"'1  t:o  pi.iii.  Ii:rms  ut  soi  tinii  189(i.)  rfiijiii.-i  U..1I 
I.  di'Slo.-.i's  he  ,u  l.icvMi)  •■o\t'r\  3  years  until  the  .irv.i 
i-  r«i!i'.|)>:i,ilt>(l  ;iltj.'.i;ri;i>nl"  .ii'd.  thi'reUun,  ilo  not 
I  iir!'i!ii;|il.ii('  •  rn  Inooks  in  Iho  milestones  <lu«  \i)  «ii 
.-  ''b'*.  tfi  l»iNsilif  .iti..ji.  F:irth.iT,  rrcliis.»iilyiMj; iin  ar*-.* 
1/1  >-»Tin;.s  lioc'  not  ■jbvl.itr  iho  St.ife  from  t,oiilio!s 
•  mi  t'li.'ssion  niiJiii  ti(-Ms  required  in  thi'  nioilMroti' 
.u.il  iri.i)!nti.rMj!ir,!i  pl.yi  (..,.,■  sPCtioii  1H9(I))(1)).  ,^ 
r  i.ii1im,oi:v  >frii  >  .)f  i  oniml  :rtcn;,uri;i  muM  bf 
I  '-jiiin  ''i.liil  in  I'\l-)ij  iioi!,ilt.iinmi?nt  areii.s 
1  >'li:n:nK«'f"r'  K.M;M  iJn<  Iiuiing  RACT)  dnil 
f  mIdvk'iI  tit  iiiii'.inK'.mv  riii>MSurc.s  which  arr  to  hi' 
iri|i|-ini":i;i-a  i!  the  niodiTi.ii'  area  faiU  to  attain. 
\"\1.  HACM  (ii;.  l-.iiiiiig  RACl)  must  bp 
ij'il)li'niPi;tt  il  wilhir>-4.>n.ii^  .ittrr  tho  .iri-n  ii 
-I  'll  t>''irn>il  as  •riiiiii.',.  S.ib.si'qupiitly,  it  may  Ix! 
1  r.isjarvtf'  iiiijilpi.ii'.U  .iiJiiitioiial  iontrol  niisiFuiis 
l»-vo.:..l  H;\CMH.\(;Tlo.ill^fln  ih;  NAAQS. 
'•  'uriilo'c.  II.;'  v'rui  !iiri>  of  llic  Ai:t  rej]uiri>s  :<  .snrips 
r.'  ::■>'. .\:,rfy  \\  1  n  h  i  ,n;  par.  .il.'  for  R'lViTiiliwtonn-i 
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milestones.  The  calculations  (and  any 
assumptions  made)  necessary  to 
determine  the  emission  reductions  to 
date  should  also  be  submitted.  The 
demonstration  should  also  contain  an 
evaluation  of  whether  the  PM-10 
NAAQS  will  be  attained  by  the 
projected  attainment  date  in  the  SIP, 
i.e..  answer  the  question  "Are  the 
emission  reductions  to  date  .sufficient  to 
ensure  timely  attainment" 

Within  90  days  of  its  receipt.  EPA 
nuist  detennine  whether  or  not  the 
State's  demonstration  is  adequate  and 
nieots  all  the  requirements  discussed 
above.  The  EPA  will  notify  the  State  of 
its  determination  by  sending  a  letter  to 
the  appropriate  Governor  or  Governor's 
designee. 

4.  Failure  to  Submit  RFP/Milestone 
Report  or  Meet  IIFP/Milestones 

If  a  State  fails  to  submit  the  RFP/ 
milestone  report  within  the  required 
timeframes  or  if  EPA  determines  that 
the  State  has  not  met  any  applicable 
RFP/milestone,  EPA  shall  require  the 
State,  within  9  months  after  such  failure 
or  determination,  to  submit  a  plan 
revision  that  assures  that  the  State  will 
achieve  the  next  milestone  (or  attain  the 
PM-10  NAAQS.  if  there  is  no  next 
i:iilestone)  by  the  applicable  date  (see 
section  189(c)(3)).  For  example,  with 
respect  to  RFP,  if  the  required  annual 
emission  reductions  are  not  achieved  for 
the  relevant  years  according  to  the  RFP 
schedule  and  the  implementing 
milestone  requirement,  EPA  will  require 
the  State  to  submit  a  SIP  revision  so  that 
these  deviations  can  be  corrected  and 
attainment  assured  by  the  applicable 
date.  This  would  also  necessitate 
implementation  of  appropriate 
contingency  measures  pursuant  to 
section  172(c)(9). 

Note  also  that  failure  to  meet  RFP,  if 
(Kit  expeditiously  corrected,  could  also 
result  in  the  application  of  sanctions  as 
described  in  sections  llO(m)  and  170(b) 
of  the  amended  Act  (pursuant  to  a 
finding  under  section  17fl(a)(4)). 

IX.  Other  Requirements 

■\.  Executive  Order  12866 

I'nder  Executive  Order  128(56  (E.G. 
12866)  (58  PR  51,735  (October  4,  1993)). 
the  Agency  must  determine  whether  the 
regulator}'  action  is  "significant"  and 
therefore  subject  to  the  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirementr  of  E.O.  12866.  The 
E.O.  12866  defines  "significant 
regulatory  action"  as  one  that  is  likel\ 
to  resultin  a  rule  that  may: 

1 .  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
.idversely  affect  in  a  material  wav  thf 


economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  government  or 
communities; 

2.  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fw.s. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  E.O.  12866. 
OMB  has  notified  EPA  that  this  action 
is  a  "significant  regulatory  action" 
within  the  meaning  of  the  Executive 
Order.  For  this  reason,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Rpgulaton-  Flexibility  Act 

Whenever  the  Agency  is  required  bv 
section  553  of  the  Administrative 
Procedure  Act  (APA)  or  any  other  law 
to  publish  general  notice  of  proposed 
rulemaking  for  any  proposed  rule,  the 
Agency  shall  propose  and  make 
available  for  public  comment  an  initial 
regulator)-  flexibility  analysis.  The 
regulatory  flexibihty  requirements  do 
not  apply  for  this  PM-10  serious  area 
addendum  to  the  General  Preamble 
because  it  is  not  a  regulator}-  action  in 
the  context  of  the  AP.^  or  the  Rf  gulatory 
Flexibility  Act. 

Dated:  July  29,  1994 
Carol  M.  Bro\%rn«r. 

Adrr.itustrr.tcr. 

jTR  Dot.  94-19864  lilert  S-li-'U.  «:4t  dm] 

BILLING  CODE  65«0-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-r74;  RM-8476] 

Radio  Broadcasting  Service;  Elma.  WA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  Notice  of  Proposed 
Rule  Making  (MM  Docket  No.  94-74. 
RM-8476).  which  was  pubfished 
Monday.  July  25.  1994  (59  FR  37737). 
The  Notice  proposed  the  allotment  of 
Channel  271A  at  Elma.  Washington,  as 
the  community's  first  local  aural 
transmission  service. 


EFFECTIVE  DATE:  August  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPP1.EMENTARY  INFORMATION:  Neetl  for 
Correction. 

As  published,  the  Notice  reflected  the 
wrong  rulemaking  number  which  needs 
to  be  corrected. 
Correction  of  Publication. 

Accordingly,  the  publication  on  July 
25. 1994  of  the  PubUc  Notice  regulations 
(MM  Docket  No.  94-74)  which  were  the 
subject  of  FR  Doc.  94-1 7992.  is 
corrected  as  follows: 

On  page  37737.  in  the  third  column, 
under  47  CFR  Part  73,  the  rulemaking 
number  is  corrected  to  read  '•RM-8503" 
in  lieu  "1^^1-8476." 

Federal  Communicaiions  Cfwmlssio:). 

William  F.  Caton. 

Acting  Secretary: 

IFR  Doc.  94-19989  Filed  8-!=S-94;  .S:45  ami 

B4LUMG  CODE  e712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

RIN  1018-AA24 

Migratory  Bird  Huntihg:  Proposed 
Migratory  Bird  Hunting  Regulations  on 
Certain  Federal  Indian  Reservations 
and  Ceded  Lands  for  the  1994-95 
Season 

AGENCY:  Fish  and  Wildlife  St-rvice. 
Interior. 

ACTION:  Propost'd  ruk 


SUMMARY:  This  rule  proposes  special 
migratory  bird  hunting  regulation* th.it 
would  be  established  for  certain  tribes 
on  Federal  Indian  reservations,  off- 
reservation  trust  lands  and  ceded  lands 
for  the  1994-95  migratory  bird  hunting 
season. 

DATES:  The  comment  period  for  these 
proposed  regulations  will  end  August 
31.1994. 

ADDRESSES:  Address  Comments  to: 
Director  (FWS.'MBMO).  U.S.  Fish  and 
Wildlife  Ser\ice.  634  ARL.SQ.  1849  C 
St..  NW.  Washington.  DC  20240. 
Comments  received,  if  any,  on  these 
proposed  special  hunting  regulations 
and  tribal  proposals  will  be  available  for 
public  inspection  during  normal 
business  hours  in  Room  B34-Arlington 
Square  Building,  4401  N.  Fairfax  Drive. 
.•\rlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse.  Office  of  .Migratorv 
Bird  Management.  U.S.  Fish  and 
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Wildlife  Service,  Department  of  the 
Interior,  Room  634  ARLSQ,  1849  C  St., 
NW,  Washington,  DC  20240  (703/358- 
1714). 

SUPPLEMENTARY  INFORMATION: 

In  the  April  7, 1994  Federal  Register 
(59  FR 16762),  the  Service  requested 
proposals  from  Indian  tribes  that  wished 
(o  establish  special  migratory  bird 
himting  regulations  for  the  1994-95 
hunting  season,  under  the  guidelines 
described  in  the  June  4, 1985  Federal 
Register  (50  FR  23467).  The  guidelines 
were  developed  in  response  to  tribal 
requests  for  Service  recognition  of  their 
reserved  himting  rights,  and  for  some 
tribes,  recognition  of  their  authority  to 
regulate  hunting  by  both  tribal  and  non- 
tribal  members  on  their  reservations. 
The  guidelines  include  possibilities  for: 
(1)  on-reservation  himting  by  both  tribal 
and  nontribal  members,  with  himting  by 
nontribal  members  on  some  reservations 
to  take  place  within  Federal  frameworks 
but  on  dates  different  from  those 
selected  by  the  surrounding  State(s);  (2) 
on-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and  (3)  off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regidatiais  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Ml^toiy  Bird  Treaty  with 
Canada.  The  guidelines  are  capable  of 
application  to  those  tribes  that  have 
recognized  reserved  hunting  rights  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  on  ceded 
lands.  Yhey  also  apply  to  establishing 
migratory  bird  huntlztg  regulations  for 
nontribal  members  on  all  lands  within 
the  exterior  boundaries  of  reservations 
where  tribes  have  full  wildlife 
management  authority  over  such 
hunting  or  where  the  tribes  and  affected 
States  otherwise  have  reached 
agreement  over  hunting  by  nontribal 
members  on  lands  owned  by  non- 
Indians  writhlB  the  reservation. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  Imds  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  est^ilidi 
regulations  govendng  hmiting  by  non- 
Indians  on  tibeae  lands.  In  audi  cases, 
the  Service  encourages  the  tribes  and 


States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  facilitating  an 
accord.  The  Service  also  will  consult 
jointly  with  tribal  and  State  officials  in 
the  affected  States  where  tribes  may 
wish  to  establish  special  hunting 
regulations  for  tribal  members  on  ceded 
lands. 

Because  of  past  questions  regarding 
interpretation  of  what  events  trigger  the 
consultation  process,  as  well  as  who 
initiates  it,  there  is  a  need  to  provide 
clarification  here.  The  Service  routinely 
provides  Federal  Register  copies  of 
published  proposed  and  final 
rulemakings  and  other  documents  to  all 
State  Directors,  tribes  and  other 
interested  parties.  It  is  the  responsibility 
of  the  States,  tribes  and  others  to  bring 
any  concern  for  any  feature(s)  of  any 
regulations  to  the  attention  of  the 
Service.  Consultation  will  be  initiated  at 
the  point  in  time  at  which  the  Service 
is  made  aware  of  a  concern.  The  Service 
cannot  presume  to  know  beforehand 
what,  if  any,  concerns  will  be  voiced 
regarding  rulemakings. 

The  guidelines  provide  for  the 
continuation  of  harvest  of  waterfowl 
and  other  migratory  game  birds  by  tribal 
members  on  reservations  where  it  has 
been  a  customary  practice.  The  Service 
does  not  oppose  this  harvest,  provided 
it  does  not  take  place  during  the  closed 
season  defined  by  the  1916  Migratory 
Bird  Convention  with  Canada,  and  it  is 
not  so  large  as  to  adversely  affect  the 
status  of  tiie  migratory  bird  resource. 

Before  developing  the  guidelines,  the 
Service  reviewed  available  information 
on  the  current  status  of  migratory  bird 
populations  and  the  current  status  of 
migratory  bird  hunting  on  Federal 
Indian  reservations  and  evaluated  the 
impact  that  adoption  of  the  guidelines 
likely  would  have  on  migratory  birds. 
The  Service  has  concluded  that  the  size 
of  the  migratory  bird  harvest  by  tribal 
members  hunting  on  their  reservations 
is  normally  too  small  to  have  significant 
impacts  on  the  migratory  bird  resource. 

One  area  of  interest  in  Indian 
migratory  bird  hunting  regulations 
relates  to  hunting  seasons  for  nontribal 
members  on  dates  that  are  within 
Federal  frameworks,  but  that  are 
different  from  those  established  by  the 
State(9^  in  which  a  Federal  Indian 
reservation  is  located.  A  large  influx  of 
nontribal  hunters  onto  a  reservation  at 
a  tlme<v«dien  the  season  is  closed  in  the 
surrounding  State(s)  could  result  in 
adverse  population  impects  on  <me  or 
more  migr^ory  bird  species.  Hie 
guidelines  make  such  an  event  unlikely, 
however,  because  tribal  proposals  must 


include:  (a)  details  on  the  harvest 
anticipated  under  the  requested 
regulations;  (b)  methods  that  will  be 
employed  to  measure  or  monitor  harvest 
(bag  checks,  mail  questionnaires,  etc.); 
(c)  steps  that  will  be  taken  to  limit  level 
of  harvest,  where  it  could  be  shown  that 
failure  to  limit  such  harvest  would 
impact  on  the  migratory  bird  resource; 
and  (d)  tribal  capabilities  to  establish 
and  enforce  migratory  bird  hunting 
regulations.  Based  on  a  review  of  tribal 
proposals,  the  Service  may  require 
modifications,  and  regulations  may  be 
established  experimentally,  pending 
evaluation  and  confirmation  of  harvest 
information  obtained  by  the  tribes. 

The  Service  beUeves  that  the 
guidelines  provide  appropriate 
opportunity  to  accommodate  the    - 
reserved  hunting  rights  and 
management  autiiority  of  Indian  tribes 
while  ensuring  that  the  migratory  bird 
resource  receives  necessary  protection. 
The  conservation  of  this  important 
international  resource  is  paramount. 
The  guidelines  should  not  be  viewed  as 
inflexible.  In  this  regard,  the  Service 
notes  that  they  have  been  employed 
successfully  since  1985  to  «»gtffbl1ffh 
special  hunting  regulations  £w  Indian 
tribes.  Therefore,  tiie  Service  believes 
they  have  been  tested  adequately  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season  (S3FR  31612). 
It  should  be  stressed  here,  however,  tlut 
use  of  the  guidelines  is  not  mandatory 
and  no  action  is  required  if  a  tribe 
wishes  to  observe  the  hunting 
regulations  established  by  the  State(s)  in 
which  the  reservation  is  located. 

It  has  been  appropriate  ova-  the  past 
several  years  to  make  a  statement  in  this 
proposed  rule  qualifying  the  Service's 
intent  with  regard  to  approving  dudi. 
seasons  and  limits  because  of  the 
uncertainty  of  production.  Although  the 
Service  notes  that  survey  results  in  the 
1993-94  season  indicated  duck  numben 
were  not  significantly  thangod  frxmi 
those  of  the  previous  few  years,  there  is 
reason  for  cautious  optimism  that  the 
trend  of  poor  reproduction  caused  by  a 
long  period  of  drought  in  the  Prairie 
Pothole  Region  of  Canada  and  the 
United  States  may  be  in  the  early  stages 
of  reversal.  Certainly  there  are 
indications  that  drou^t  conditions  are 
lessening,  whidi  may  in  turn  set  the 
stage  for  improved  dadk  production. 
The  extended  drought  hn  bem 
especially  severe  in  critical  production 
areas,  but  in  1993-04  water  conditions 
in  many  important  looil  production 
areas  were  good.  Ahhoopi  1904  qning 
and  early-summer  ground  water 
conditions  appear  to  have  improved 
greaUy  in  most  areas  of  the  Pndrie 
Pothole  Regitm.  preliminary  results  of 
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hrf.t'dina  population  surveys  and 
production  will  nest  be  known  for  sonic 
tinie.  Thiis,  although  the  situation  is 
expected  to  be  improved,  the  Service 
will  contiiiue  to  assess  production 
information  as  it  becomes  available  over 
the  summer  and  make  final  decisions  on 
1994-95  regulatory  frameworks  when 
all  the  customarv'  data  are  in. 

In  summary,  the  purpose  of  this 
document  is  to  propose  1994-95  season 
migratory  bird  hunting  rpoulations  for 
participating  tribes. 

Hunting  Season  Proposals  from  Indian 
Tribes  and  Organizations 

Fur  the  1994-95  hunting  season,  the 
Service  received  requests  from  fifteen 
tribes  and  Indian  organizations  that 
followed  the  1985  proposal  guidelini-s 
and  were  appropriate  for  publication  in 
the  Federal  Register  without  further 
and/or  alternative  actions.  The  Lower 
Brule  Sioux  (South  Dakota),  the  Kalisp  >1 
Trii)e  (Washington)  and  the  Klamath 
Tribe  (Oregon)  are  included  in  the 
regulations  this  >ear  for  the  first  time. 

On  June  17.  the  Mille  Lacs  Band  of 
Chippewa  Indians  (Minnesota)  provided 
tr-.t'  Service  with  a  proposal  to  continue 
with  regulations  for  the  upcoming 
season  as  per  the  Memorandum  of 
rnd.Tstandi'ig  between  the  Servi<  e  and 
th'^  band  with  regard  to  migralor\-  bird 
hunang  on  the  reservation!  (TheMilit.' 
Lacs  Band  is  curr.jntly  h'tig.iting  off- 
resorva!ion  hunting  and  fishing  rights 
wiih  the  Stale  of  Minnesota.)  The 
.S.'r'.  ice  and  the  Miile  Lacs  Band  have 
TDoperated  in  this  fashion  since  the 
laHfi-er  n;if;r:ttory  bird  hunting  season 
Siii'-ibr  agreements  hakc  bc^n  reached 
with  other  trlijca  in  other  hunting 
■.fl.'=;ti:;s.  The  Oneida  Tribe  cf  Indians  of 
U'ivcu!isin  h.is  indicated  to  th<-  Sen,ice 


.!f  ;i  an  agrr^ement  in 


!r!::t  they  will  sfM 
the  fat';re 

The  Servi..-!  actively  solic  its 
regul:!lfjr\'  pr.'iposals  frc^m  other  Iribai 
groups  that  have  an  interest  in  working- 
i.().,prrativ.-ly  for  the  benefit  of 
watt'rtowl  and  other  uiiprator,-  g.mie 
birds.  .Mso.  tribes  are  encourr:OHd  t<i 
wMrk  with  the  Service  in  developing 
agreements  for  management  of 
nn;3ratory  bird  resources  on  tribal  lands, 

!t  should  be  noted  that  this  proposed 
rule  incl-iid'.!S  generalized  regulations  f(,r 
lioth  early  and  late  season  hunting. 
There  will  be  a  final  rule  published  later 
In  an  August  1994  Federal  Register  that 
wdl  include  tribal  regulations  for  the 
earlv  hunting  season.  The  early  season 
liegins  on  September  1  each  year  and 
most  commonly  includes  such  species 
as  mourning  doves  and  white-winged 
doves.  There  will  also  be  a  final  rule 
published  in  a  September  1994  Federal 
Register  that  will  include  regulations  for 


late  season  hunting.  The  late  season 
begins  on  or  around  October  1  and  most 
com.monly  includes  waterfowl  species 
In  this  current  rulemaking,  because  (jf 
the  compressed  timeframe  for 
establishing  regulations  for  Indian  trilx-s 
and  because  final  frameworks  dates  and 
other  specific  information  are  not 
available,  the  regulations  for  manv  tribal 
hunting  seasons  are  described  in 
relation  to  the  season  dates,  season 
length  and  limits  that  will  be  pemiiited 
when  final  Federal  frameworks  are 
announced  for  early  and  late  season 
regulations.  For  example,  the  daily  bag 
and  possession  limits  for  ducks  on  some 
areas  are  shown  as  "Same  as  permitted 
Pacific  FlN-way  States  under  final 
Federal  frameworks."  and  limits  for 
grese  will  be  shown  as  die  same  that 
will  be  permitted  the  State{s)  in  which 
th.e  tribal  hunting  area  is  located.  The 
propased  fram.eworks  for  earlv-season 
regulations  will  be  published  in  the 
Federal  Register  in  mid-July;  earls - 
season  final  frameworks  will  be 
publislufd  in  mid-.August.  Proprrsed  late- 
season  frameworks  for  waterfowl  and 
coots  vviU  be  published  in  mid-Aiigu.^l. 
and  the  final  frameworks  for  the  late 
season.s  will  be  published  in  mid- 
Si'pJ'mjber.  The  Ser\'ice  will  nolifv 
arfec.ted  tribe;;  of  season  dates,  bag 
limits.  e«c..  as  soon  as  final  frameu-i.Tk^ 
are  established 

As  discus.scd  earlie.'-  in  this  docn.ment. 
no  action  is  required  by  tribes  that  wish 
to  observe  the  migratory  bii-d  hunti;;^ 
ri'gu!;,iinns  established  by  the  SitH'  in 
whi<;h  -1  r.-'servation  is  located. 

Tile  proposed  regulations  for  tlit; 
fifteen  tribes  with  proposals  that  rn.-t 
the  established  criteria  are  shown 
below 

\.  !•<  itrilla  Aficchc  Triha.  JicanHa  Indian 
RPAt'n.-ation,  Dulre.  Xcw  Mexita 

The  ficarilia  Apache  Tribe  has  had 
special  n'.igratorv-  bird  hunting 
regulatioio  for  tribal  members  and 
noamt'mbers  since  the  1980-87  huittng 
season.  The  tribe  owns  all  lands  on  the' 
re.servatiun  and  has  recognized  full 
Wildlife  management  authorifv  The 
proposed  se.isuns  ar.d  bag  limits  wou'd 
be  more  conservative  than  allowed  bv 
the  Fedt'ral  frameworks  of  last  season 
and  more  conservative  than  .States  in  tlh^ 
Fat  ific  Flvwav. 

In  a  May  2, 1994,  proposal,  the  trih- 
proposed  the  earliest  opening  date 
permitted  Pacific  Flyway  States  for 
ducks  for  the  1994-95  hunting  season 
and  a  closing  date  of  November  30. 
1994.  Daily  bag  and  possession  linuis 
also  would  be  the  same  as  permitted 
Pacific  Flyway  States.  However,  it  is 
proposed  again  that  no  canvasbacks  Li- 
allowed  in  the  bag.  .-Mso,  th"  gfv.se 


season  would  continue  to  te  clos«;d. 
Other  regulations  specific  to  the  I'acifit: 
Flyway  guideUnes  for  New  Mexico 
would  be  in  effect. 

The  Jicarilla  Game  and  Fish 
Department  gives  an  annual  estimate  of 
harvest,  which  continues  to  }«  relatively 
small — comparatively  speaking.  In  the 
1993-94  season,  estimated  duck  harvest 
was  1323.  the  largest  since 
recordkeeping  began  m  1986.  with  tin- 
greatest  percentage  of  this  made  up  of 
mallards  (31  percent),  gadwall  (27 
percent)  and  teal  (16  percent).  Because 
water  conditions  on  the  reservation  are 
again  e.xcellent,  another  good  duck 
production  and  har\est  vear  is  exoected 

The  requested  regulatiuns  an; 
essentially  the  sam.e  as  were  established 
last  year,  and  the  Ser\  ire  proposes  to 
approve  the  tribe's  request  for  ;!;i.  l  (<m- 
95  hunting  season. 

2.  White  Mou'-.fain  Aprrlw  Tnbt-.  Fort 
Apu-hp  Indicn  Hr-^n-atmn.  Wvhnvfr. 
Arizona 

The  White  Movnitain  .\pai  he  Tribe 
owns  ail  rese."\-ation  Unds,  and  tlie  ipsi,.. 
has  recojmi/,ed  full  wildlife 
ra.^np.jiement  authority  The  Wh'.w 
Mountain  .A.pache  Triiie  has  r.-qii. -.!••■! 
regulations  that  an-  essenthdiy 
unrh.-ji.ged  from  those  iioriT.d'ti,  t;,r  th.- 
1M9.J-94  hunting;, ear. 

1  hi'"  hunting  zon»'  i.n  w <i*erf(,\vl 
continues  to  be  restricted  and  is 
desrribi.<d  as:  the  entire  length  of  i:;,- 
Black  a.-.d  Salt  Rr,  ers  lorming  the 
s'vjthern  boundary  of  the  i-'sirvation. 
the  White  River,  extending  from  tli- 
Canyon  Dsy  Stockman  Station  to  th.- 
Salt  River;  ai:d  all  stork  po.-.ds  located 
within  Wildlife  Management  l  nits  4,  t. 
anvl  7.  .\il  odier  waters  of  ;h>' 
resr-rvation  would  be  closed  lo 
waterfu'.vl  hunting  for  the  1494-")") 
season. 

The  tribe  i?  proposing  a  continuous 
duuk.  -"oot.  merganser,  c-iliinuie  and 
moorhen  hunting  S'\-'bon.  with  .m 
opening  date  of  November  12.  1994.  .ind 
a  closing  date  of  Januarv  3.  1<)'J5.  The 
tribe  proposes  a  dally  duck  h.ig  limit  ot 
i.  which  can  have  no  more  than:  1 
n-dhe  id:  2  canvasbacks;  1  pintail;  and  I 
hen  mallard.  The  daily  bhg  limit  for 
merg.ms^rs  is  :i.  The  daily  beg  limit  for 
coots,  gallinuii  s  and  moorhens  would 
be  25  singly,  or  in  the  aggregate. 

For  geese,  the  season  is  proposi d  to 
exte.nd  from  November  12!  199  1. 
through  January  8.  1995.  H'lniirg  would 
be  limited  to  Canada  ge.-se.  an<i  the 
daily  b.ig  limit  is  2. 

.Season  dates  for  bar.d.iailed  pigeons 
and  mourning  doves  would  run 
concurrently  from  Sepleml)er  2  llinm.;!; 
September  i  1.  1994,  in  Wildlife 
Management  Units  7  a;:d  in.  onU 
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Proposed  daily  bag  limits  for  band- 
tailed  pigeons  and  mourning  doves 
would  be  3  and  8,  respectively. 

Possession  limits  for  the  above 
referenced  species  are  twice  the  daily 
bag  limits.  Shooting  hours  would  be 
from  one-half  hour  before  sunrise  to 
sunset.  There  would  be  no  open  season 
for  sandhill  cranes,  rails  and  snipe  on 
4he  White  Mountain  Apache  lands 
imder  this  proposal.  A  number  of 
special  regulations  apply  to  tribal  and 
non-tribal  hunters,  which  may  be 
obtained  from  the  White  Mountain 
Apache  Tribe  Game  and  Fish 
Department. 

The  regulations  requested  by  the  tribe 
for  the  1 994-95  seasons  are  as 
conservative  as  those  established  last 
year,  and  the  Ser\ice  proposes  to 
approve  them. 

3.  Colorado  River  Indian  Tribes, 
Colorado  River  Indian  Reservation, 
Parker,  Arizona 

The  Colorado  River  Indian 
Reservation  is  located  in  Arizona  and 
California.  The  tribes  own  almost  all 
lands  on  the  reservation,  and  they  have 
full  wildlife  management  authoritv. 

In  their  1994-95  proposal,  dated  May 
17, 1994,  the  Colorado  River  Indian 
Tribes  are  requesting  split  dove  seasons 
with  regulations  as  follows.  The  early 
season  is  proposed  to  begin  on 
September  1  and  end  on  September  11, 
1994,  Mdth  the  bag  limits  being  ten  (10) 
mourning  or  ten  (10)  white  wing  doves 
either  singly  or  in  the  aggregate.  The  late 
season  for  doves  is  proposed  to  open  on 
November  21,  1994,  and  close  on 
January  8,  1995.  with  the  bag  limit  being 
ten  (10)  mourning  doves.  The 
possession  limit  would  be  twice  the 
daily  bag  limit.  Shooting  hours  would 
be  from  one-half  hour  before  sunrise  to 
S'msct,  and  otliir  sperial  triballv  set 
reguktions  would  f'.pply. 

The  Colorado  River  Indian  Trib(>s  are 
also  proposing  split  duck  hunting 
ser.sons,  the  first  "-Uinliig  from  OiJobf^r 
14.  1094,  through  Novftmbor  10,  1994, 
and  the  second  running  from  December 
9. 1391,  through  January  3,  1905.  The 
Tribes  are  proposing  the  same  dafo"  for 
coots  and  common  moorhens.  The  daily 
bag  limit  for  due  ks.  including 
mergansers,  vvoljM  be  4,  whirii  would 
include  no  more  than  2  redheads.  2 
pintails.  1  canvasback  or  1  Mexican 
duck.  The  p;>ssession  limt  would  ha 
twice  the  daily  bag  limit,  after  the  firsl 
day.  The  daily  bag  limit  for  coots  and 
common  moorhens  would  be  25,  singly 
or  in  the  aggregate.  The  possession  limit 
for  coots  and  common  moorhens  would 
be  twice  the  daily  bag  limit. 

For  geese,  the  C:olorado  River  Indian 
Tribes  hus  proposed  a  season  of  October 


22.  1994,  through  January  22,  1995.  The 
daily  bag  and  possession  limits  for  geese 
would  be  5,  which  would  include  no 
more  than  3  white  geese  (snow  and/or 
Ross  end  blue  geese)  and  not  more  than 
2  darfc  geese  (Canada  geese). 

Under  the  proposed  regulations 
described  here,  based  upon  past 
seasons,  the  anticipated  harvest  is 
estiniated  to  be  less  than  400  ducks  and 
100  g^ese. 

A  valid  Colorado  River  Indian 
Reservation  hunting  permit  is  required 
before  taking  wildlife  and  to  be  in 
possession  while  hunting.  As  in  the 
past,  the  regulations  would  apply  both 
to  tribal  and  non-tribal  hunters.  The 
Servite  is  proposing  to  app.'-ove  the 
Colorado  River  Indian  Tribes 
regulations. 

4.  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanab,  Wisconsin 

Since  1985,  various  bands  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians 
have  exercised  judicially  recognized  off- 
reservation  hunting  rights  for  migratory 
birds  in  Wisconsin.  The  specific 
regulations  were  established  by  the 
Ser\'ice  in  consultation  with  the 
Wisconsin  Department  of  Natural 
Resources  and  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission 
(GLIFWC,  which  represents  the  various 
bands).  Beginning  in  1986,  a  tribal 
season  on  ceded  lands  in  the  western 
portion  of  the  State's  Upper  Peninsula 
was  developed  in  coordination  with  the 
Michigan  Department  of  Natural 
Resources,  and  the  Service  has 
approved  special  regulations  for  tribal 
members  in  both  Michigan  and 
Wisconsin  since  the  198()-87.  hunting 
season.  In  1987.  the  GLIFWC  requested 
and  the  Service  approved  special 
regulations  to  permit  tribal  members  to 
hunt  tin  ceded  lands  in  Minnesota,  as 
well  as  in  Michigan  and  Wisconsin.  The 
State$  of  Michigan  and  Wisconsin 
conrurred  with  the  regulations, 
although  Wisconsin  has  raised  some 
concerns  each  year.  Minnesota  did  not 
cor.rur  with  the  regulations,  stressing 
that  the  State  would  not  recognize 
Chippewa  Indian  hunting  rights  in 
Minnesota's  treaty  area  until  a  court 
with  jurisdiction  over  the  State 
acknowledges  and  defines  the  e.xtent  of 
tl.ese  rights.  The  Service  acknowledged 
the  Slate's  concern,  but  pointed  out  thai 
the  Lfriited  States  Government  has 
rec'ignized  the  Indian  hunting  rights 
(It  i:i<li3d  in  the  Voigt  case,  and  that 
Hcreptabie  hunting  regulations  have 
been  n<  gotiated  successfully  in  both 
Miciijgan  and  Wisconsin  even  though 
the  Voifit  decision  did  not  specifically 
nddrass  ceded  land  outside  Wisconsin. 
The  .Servile  believes  this  is  appropriate 


because  the  treaties  in  question  cover 
ceded  lands  in  Michigan  (and 
Minnesota),  as  well  as  in  Wisconsin. 
Consequently,  in  view  of  the  above,  the 
Service  has  approved  special 
regulations  since  the  1987-88  hunting 
season  on  ceded  lands  in  all  three 
States.  In  fact,  this  recognition  of  the 
principle  of  reserved  treaty  rights  for 
band  members  to  hunt  and  fish  was 
pivotal  in  a  decision  by  the  Service  to 
approve  a  special  season  for  the  1836 
ceded  area  in  Michigan  for  the  1991-92 
migratory  bird  hunting  seasons. 

Recently,  certain  GLIFWC  member 
bands  have  brought  suit  to  resolve  the 
issue  of  hunting,  fishing  and  gathering 
rights  in  the  Minnesota  ceded  areas 
covered  under  the  1837  and  1854 
treaties.  The  Federal  Government  has 
intervened  in  support  of  the  bands. 

In  a  June  3, 1994.  letter,  the  GLIFWC 
proposed  off-reservation  special 
migratory  bird  hunting  regulations  for 
the  1994-95  seasons.  Details  of  the 
proposed  regulations  are  shown  below. 
In  general,  the  proposal  contains 
liberalizations  in  bag  limits  for  ducks 
(including  mergansers)  and  geese  from 
1993-94  for  all  of  the  Minnesota  and 
Wisconsin  ceded  areas.  Bag  limits  for 
ducks  and  geese  in  these  areas  would  be 
20  and  10,  respectively,  although  certain 
sex  and  species  restrictions  would 
apply.  Regulations  proposed  for  the 
1836  and  1842  Treaty  areas  located  in 
Michigan  will  be  the  same  as  those 
permitted  for  the  State  of  Michigan, 
except  for  the  daily  bag  limit  of  geese. 
Last  year,  the  request  for  increase  of 
goose  bag  limits  was  objected  to  by  the 
Service  in  the  belief  that  the  Southern 
lames  Bsy  Population  of  Canada  Geese, 
a  population  that  has  declined 
dramatically  in  the  past  several  years, 
could  potentially  be  further  hurt  by  this 
action.  We  now  know  that  this  goose 
population  is  not  a  major  contributor  to 
the  GLIFWC  member  band  harvest; 
probably  less  than  25  geese  from  this 
population  are  taken  annually  by  the 
Bay  Mi  lis  Community  hunters. 

The  Service  has  met  several  times 
over  the  last  three  months  with  the 
CLIFWC  to  fi.xploie  the  increase  in  duck 
and  goose  bag  limit  issue.  The  1994-95 
GLIFWC  proposal  provided  results  from 
those  meetings  and  reflects  the 
sensitivity  to  biological  concerns 
acknowledged  both  by  the  GLIFWC  and 
the  Service.  Estimates  indicate  that  the 
GLIFWC  bands  have  been  harvesting 
l(!ss  than  2000  ducks  and. 600  geese 
annually  in  past  years.  Results  of  the 
1993-94  hunter  survey  show  that  1631 
ducks  and  402  geese  were  actually 
harvested.  Under  the  proposed 
regulations,  the  increase  in  harvest  is 
projected  to  not  exceed  3000  ducks  and 
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yoo  geese.  The  Service  believes  that 
regulations  advanced  by  the  GLIFWC  for 
the  1994-95  hunting  season  are 
biologically  acceptable.  The  Service  is 
proposing  to  approve  the  GLIFWC 
regulations.  If  the  regulations  are 
finalized  as  proposed,  the  Service 
would  request  that  the  GLIFWC  closely 
monitor  the  member  band  duck  harvest 
and  take  any  actions  necessary  to  reduce 
harvest  if  locally  nesting  populations 
are  being  significantly  impacted. 

The  Commission  and  the  Service  are 
parties  to  a  Memorandum  of  Agreement 
(MOA)  designed  to  facilitate  the  ongoing 
enforcement  of  Service-approved  tribal 
migratory  bird  regulations,  The  MOA  is 
intended  to  have  long-term  cooperative 
application. 

Also,  as  in  recent  seasons,  the 
proposal  contains  references  to  Chapter 
10  of  the  Migratory  Bird  Harvesting 
Regulations  of  the  Model  Off- 
Reservation  Conservation  Code.  Chapter 
10  regulations  parallel  State  and  Federal 
regulations  and,  in  effect,  are  not 
changed  by  this  change  in  reference. 

The  GLIFWC's  proposed  1994-95 
waterfowl  hunting  season  regulations 
are  as  follows: 


Ducks 

A.  Wisconsin  and  Minnesota  1637. 
1842  and  1854  Zones:  Season  Dates: 
Begin  September  15  and  end  Novemtier 
7,  1994. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens).  4  black  ducks.  4 
redheads  and  4  pintails.  If  a  season  is 
offered  in  the  Mississippi  Flyway.  2 
canvasbacks.  otherwise  the  taking  of 
c:anvasbacks  is  prohibited. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates,  season  lengths,  and  daily  bag 
limits  permitted  the  State  of  Michigan 
for  this  area  under  final  Federal 
frameworks. 

C.  Michigan.  1836  Treaty  Zone:  Same 
dates,  season  lengths,  and  daily  bag 
limits  permitted  the  State  of  Michigan 
for  this  area  under  final  Federal 
frameworks. 

Mergansers 

A.  Wisconsin  and  Minnesota  1637. 
1842  and  1854  Zones:  Season  Dates: 
Begin  September  15  and  end  Novenilwr 
7.  1994. 

Daily  Bag  Limit:  The  daily  bag  limit 
would  be  5.  including  no  more  than  1 
hooded  merganser. 

B.  Michigan.  1842  Treafy  Zone.  Same 
dates  <u»u  sc^iun  length  permitted  the 
State  of  Michigan  for  this  area  under 
fmal  Federal  frameworks.  The  daily  bag 
limit  would  be  5.  including  no  more 
!hnn  I  hooded  merganser. 


C.  Michigan.  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
Federal  frameworks.  The  daily  bag  limit 
would  be  5.  including  no  more  than  1 
hooded  merganser. 

Geese:  Canada  Geese 

A.  Wisconsin  and  Minnesota  1837. 
1842  and  1854  Zones:  Season  Dates: 
Begin  September  15  and  end  December 
1. 1994. 

Daily  Bog  Limit:  The  daily  bag  limit 
would  be  10,  minus  the  number  of  blue, 
snow  or  white-fronted  geese  taken. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
hmit  would  be  5. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates,  season  length  and  daily  bag  limit 
permitted  the  State  of  Michigan  for  this 
area  under  final  Federal  frameworks. 

Geese:  Blue,  Snow  and  White-fronted 
Geese 

A.  Wisconsin  and  Minnesota  1837. 
1842  and  1854  Zones:  Season  Dates: 
Begin  September  15  and  end  December 
1. 1994, 

Daily  Bag  Limit:  The  daily  bag  limit 
would  be  10.  minus  the  number  of 
Canada  geese  taken. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  7,  minus  the  number  of 
Canada  geese  taken  and  including  no 
more  than  2  white-fronted  geese. 

C.  Michigan.  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  7,  minus  the  number  of 
Canada  geese  taken  and  including  no 
more  than  2  white-fronted  geese. 

Other  Migratory  Birds:  Coots  and 
Common  Moorhens  (Common 
Gallinules) 

A.  Wisconsin  and  Minnesota  1837. 
1642  and  1854  Zones:  Season  Dates: 
Begin  September  15  and  end  November 
7.  1994. 

Daily  Bag  Limit:  The  bag  limit  would 
be  20,  singly  or  in  the  aggregate. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  ha^ 
limit  would  be  20.  singly  or  in  the 
aSt;rpgate. 

C.  Michigan.  1836  Treaty  Znne:  Srr.ie 
dates  and  season  length  permitted  the 
.State  (}f  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  hag 
limit  would  be  20.  singly  or  in  the 

■  igt^regato 


Sora  and  Virginia  Rails 

A.  Wisconsin  and  Minnesota  1837. 
1842  and  1854  Zones:  Season  Dates: 
Begin  September  15  and  end  November 
7. 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
25  singly,  or  in  the  aggregate.  The 
possession  limit  would  he  25. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  25  singly,  or  in  the 
aggregate.  The  possession  limit  would 
he  25. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  25.  singly  or  in  the 
aggregate.  The  possession  limit  would 
be  25. 

Common  Snipe 

A.  Wisconsin  and  Minnesota  1837. 
1842  and  1854  Zones:  Season  Dates- 
Begin  September  15  and  end  November 
7,1994. 

Daily  BagLimit:  The  daily  bag  limit 
would  be  8. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  for 
the  State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  8. 

C.  Michigan.  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  for 
the  State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  8. 

Woodcock 

A.  Wisconsin  and  Minnesota  1837. 
1842  and  1854  Zones:  Season  Dates: 
Begin  September  6  and  end  November 
30,  1994. 

Daily  Bag  Limit:  The  daily  bag  limit 
would  be  5. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  5. 

C  Michigan,  1836  Treaty  Zone:  Same 
dales  and  season  length  permitted  the 
.State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
Hmit  would  be  5. 

D  General  Conditions 

1   While  hunting  waterfowl,  a  tribal 
iiieniber  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  pennit. 

2.  Kxcept  as  otherwis<»  noted,  tribal 
ir.nnbers  will  be  required  to  comply 
Willi  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
C:hapler  10  of  the  Model  Off-Res(;r\atu»n 
Cicfic.  Kxcept  as  modified  by  the  Ser\:r.e 
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rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements,  50  CFR 
Part  20  and  shooting  hour  regulations  in 
50  CFR  Part  20,  Subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

3.  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 
Possession  limits  are  applicable  only  to 
transportation  and  do  not  include  birds 
which  are  cleaned,  dressed,  and  at  a 
member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  tribal 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  laws.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

5.  Minnesota  and  Michigan — Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Michigan  and  Minnesota  will 
comply  with  tribal  codes  that  contain 
provisions  that  parallel  applicable  State 
laws  concerning  duck  blinds  and/or 
decoys.  i 

5.  Kalispel  Tribe.  Kalispel  Resenalion, 
Vsk,  Washington 

The  Kalispel  Reservation  was 
fstablished  by  Executive  Order  in  1914, 
and  currently  comprises  approximately 
4600  acres.  All  Reservation  land  is 
owned  by  the  tribe  and  it  has  full 
management  authority.  Currently,  the 
tribe  has  no  recognized  rights  to  hunt. 
fish  or  gather  off-reser\'ation.  The 
Kalispel  Tribe  has  a  fully  developed 
wildlife  program  with  hunting  and 
fishing  codes.  The  tribe  enjoys  excellent 
wildlife  management  relations  with  the 
State  of  Washington,  with  which  it  has 
an  operational  Memorandum  of 
Understanding  with  emphasis  on 
fisheries  but  also  for  wildlife.  The 
seasons  described  below  pertain  to  non- 
tribal  hunters  that  would  be  allowed  to 
harvest  waterfowl  on  a  1 76  acre 
waterfowl  management  unit.  The  tribe  is 
utilizing  this  opportunity  to  rehabilitate 
an  area  that  needs  protection  because  of 
past  land  use  practices,  as  well  as  to 


provide  additional  waterfowl  hunting  in 
the  area. 

For  the  1994-95  migratory  bird 
hunting  seasons,  the  Kalispel  Tribe  is 
proposing  duck  and  goose  seasons  that 
begin  2  weeks  earlier  and  end  2  weeks 
later  than  those  for  the  State  of 
Washington  in  the  same  area.  The 
outside  framework  for  ducks  and  geese 
would  run  from  October  1,  1994, 
through  January  29,  1995.  In  that  period, 
non-tribal  hunters  would  be  allowed  to 
hunt  on  Wednesdays,  weekends, 
holidays  and  for  a  continuous  period 
from  November  28  through  December 
31;  the  total  being  77  days.  Hunters 
should  obtain  further  information  on 
days  from  the  Kalispel  Tribe. 

Daily  bag  and  possession  limits  would 
be  the  same  as  those  for  the  State  of 
Washington.  All  other  State  and  Federal 
regulations  contained  in  50  CFR  Part  20. 
such  as  use  of  steel  shot  and  possession 
of  a  signed  migratory  bird  hunting 
stamp,  will  be  observed. 

The  Service  proposes  to  agree  to  the 
regulations  requested  by  the  Kalispel 
Tribe. 

6.  Klamath  Tribe,  Chiloquin,  Oregon 

The  Klamath  Tribe  currently  has  no 
reservation,  per  se.  However,  the 
Klamath  Tribe  has  resened  hunting, 
fishing  and  gathering  rights  within  the 
former  reservation  boundary.  This  area 
of  former  reservation,  granted  to  the 
Klamaths  by  the  Treaty  of  1864,  is  over 
1  million  acres.  Tribal  natural  resource 
management  authority  is  derived  from 
the  Treaty  of  1864,  and  carried  out 
cooperatively  under  the  judicially 
enforced  Consent  Decree  of  1981.  The 
parties  to  this  Consent  Decree  are  the 
Federal  Government,  the  State  of 
Oregon  and  the  Klamaths.  The  Klamath 
Indian  Game  Commission  conducts  the 
setting  of  seasons.  Tribal  harvest  is 
monitored  by  both  the  tribal  biological 
staff  and  tribal  Regulatory  Enforcement 
Officers  through  frequent  bag  checks 
and  hunter  interviews. 

In  a  May  6,  1994.  letter,  the  Klamath 
Tribe  proposed  sea.son  dates  that  run 
from  October  1,  1994,  through  January 
28,  1995.  Daily  bag  limits  would  be  9  for 
ducks  and  6  for  geese;  the  possession 
limits  would  be  twice  the  daily  bag 
limit.  The  daily  bag  and  possession 
limit  for  coots  would  be  25.  Shooting 
hours  would  be  one-half  hour  before 
siinrise  to  one-half  hour  after  sunset. 

The  .Service  proposes  to  approve  the 
regulations  of  the  Klamath  Tribe, 
provided  an  agreement  can  be  reached 
on  waterfowl  sex  and  species 
restrictions. 


7.  Navajo  Nation,  Navajo  Indian 
Reservation,  Window  Rock,  Arizona 

Since  1985,  the  Service  has 
established  uniform  migratory  bird 
hunting  regulations  for  tribal  members 
and  nonmembers  on  the  Navajo  Indian 
Reservation  (in  parts  of  Arizona,  New 
Mexico,  and  Utah).  The  tribe  owns 
almost  all  lands  on  the  reservation  and 
has  full  wildlife  management  authority. 

In  a  June  18.  1994,  communication, 
the  tribe  proposed  special  migratory 
bird  hunting  regulations  on  the 
reservation  for  both  tribal  and  nontribal 
members  for  the  1994-95  hunting 
season  for  ducks  (including 
mergansers),  Canada  geese,  coots,  band 
tailed  pigeons,  and  mourning  doves.  For 
waterfowl,  the  Navajo  Nation  requests 
the  earliest  opening  dates  and  longest 
seasons,  and  the  same  daily  bag  and 
possession  limits,  permitted  Pacific 
Flyway  States  under  final  Federal 
frameworks,  to  be  armounced.  For  both 
mourning  dove  and  band-tailed  pigeons, 
the  Navajo  Nation  proposes  seasons  of 
September  1  through  30.  The  Navajo 
Nation  also  proposes  daily  bag  limits  of 
10  and  5  for  mourning  dove  and  band- 
tailed  pigeon,  respectively.  Possession 
limits  would  be  twice  the  daily  bag 
limits. 

In  addition,  the  tribe  proposes  to 
require  tribal  members  and  nonmembers 
to  comply  with  all  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  Part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or  over 
must  carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  iri  ink  across  the  face.  Special 
regulations  established  by  the  Navajo 
Nation  also  apply  on  the  reservation. 
The  Ser\'ice  proposes  to  approve  the 
Navajo  Nation  request  for  these  special 
regulations  for  the  1994-95  migratory 
bird  hunting  seasons. 

8.  Oneida  Tribe  of  Indians  of  Wisconsin. 
(Oneida,  Wisconsin 

Since  1991-92,  the  Oneida  Tribe  of 
Indians  of  Wisconsin  and  the  Service 
have  cooperated  to  establish  uniform 
regulations  for  migratory  bird  hunting 
by  tribal  and  non-tribal  hunters  within 
the  original  Oneida  Reservation 
boundaries.  Since  1985,  the  Oneida 
Tribe's  Conservation  Department  has 
enforced  their  own  hunting  regulations 
within  those  original  reservation  limits. 
However,  the  Oneida  Tribe  has  a  good 
working  relationship  with  the  State  of 
Wisconsin  and  the  ma  jonty  of  the 
seasons  and  limits  are  the  same  for  both. 

In  a  )une  14, 1994,  letter  to  the 
Service,  the  tribe  proposed  special 
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waterfowl  hunting  Tegulations.  For 
(luclkS,  geese,  mourning  dove  and 
woodcock,  the  Tritje  described  the 
■'outside  dates"  (seasons)  as  being 
September  1  through  November  30. 
1994,  inclusive. 

Canada  goose  bag  hmits  would  be  2 
tribally  tagged  per  day;  the  tribe  will 
reissue  2  tags  as  each  2  birds  are 
registered.  The  possession  limit  for 
Canada  geese  is  4.  The  Oneida 
Conservation  Department  is 
rpcommending  a  season  quota  of  150 
geese  taken.  If  that  quota  is  attained 
before  the  season  concludes,  the 
Department  recommends  closing  the 
season  early.  For  ducks,  the  daily  bag 
limit  is  5,  which  could  include:  no  more 
than  3  mallards,  with  only  1  hen;  4 
wood  ducks;  1  canvasback;  1  redhead; 
and  1  hooded  merganser.  The  daily  bag 
limits  for  mourning  dove  and  woodcock 
would  be  10  and  6,  respectively. 

Shooting  hours  are  proposed  to  be 
one-half  hour  before  sunrise  to  sunset. 
Indians  and  non-Indians  hunting  on  the 
Oneida  Indian  Reservation  or  on  lands 
under  the  jurisdiction  of  the  Chieida 
Nation  will  observe  all  basic  Federal 
migratory  bird  hunting  regulations 
found  in  50  CFR,  except  that  the  tribe 
proposes  to  exempt  Indian  hunters  from 
the  purchase  of  the  Migratory  Waterfowl 
Hunting  and  Conservation  Stamp 
("Duck  Stamp")  and  the  plugging  of 
shotguns  to  limit  capacity  to  3  shells. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the  Oneida  Tribe 
of  Indians  of  Wisconsin  if  the  tribe 
requires  tribal  members  to  plug 
shotguns  to  limit  capacity  to  three 
shells. 

'J.  Penobscot  Indian  Nation.  Old  Town, 

Maine 

Since  June  1985.  the  Service  has 
approved  a  general  migratory  bird 
hunting  season  for  both  Penobscot  tribal 
members  and  nonmembers,  under 
rt>gulations  adopted  by  the  State,  and  a 
sustenance  season  that  applies  only  to 
tribal  members.  At  the  Service's  request, 
tlie  tribe  has  monitored  black  duck  and 
other  waterfowl  htu^-est  during  each 
sustenance  season  and  has  confirmed 
that  it  is  negligible  in  size.  The 
waterfowl  harvest  in  the  1993-94 
sustenance  season  is  assiuned  to  be  low 
and  similar  to  that  of  the  previous 
seasons. 

The  Penobscot  Nation  usually 
outlines  their  migratory  bird  hunting 
season  proposal  through  the  Service's 
Region  5  Office,  however,  this  year  has 
not  provided  confirmatory  information. 
The  tribe  normally  requests  special 
sustenance  regulations  for  tribal 
(uembers  in  an  area  of  trust  lands  that 


includes  but  is  much  larger  than  the 
reservation.  These  lands  were  acquired 
by  the  tribe  in  the  1980  Maine  Indian 
Claims  Settlement.  The  tribe  would  be 
proposing  a  1994-95  sustenance 
hunting  season  of  75  days  (September 
17-November  30).  with  a  daily  bag  limit 
of  4  ducks,  including  no  more  than  1 
black  duck  and  2  wood  ducks.  The  daily 
bag  limit  for  geese  would  include  3 
Canada  geese  or  3  snow  geese,  or  3  in 
the  aggregate.  When  the  sustenance  and 
Maine's  general  waterfowl  season 
overlap,  the  daily  bag  limit  for  tribal 
members  would  be  only  the  larger  of  the 
two  daily  bag  limits.  All  other  Federal 
regulations  would  be  obser\'ed  by  tribal 
members,  including  that  shooting  hours 
would  be  from  one-half  hour  before 
sunrise  to  sunset. 

Nontribal  members  hunting  within 
Penobscot  Indian  Territory  would 
adhere  to  the  seasons  and  bag  limits 
established  by  the  State  of  Maine. 

The  Service  proposes  to  approve  the 
1994-95  regulations  put  forward  by  the 
Penobscot  Nation,  provided  the  tribe 
pro\'ides  the  appropriate  confirmation 
copies  of  regulations  for  the  seasons. 

10.  Crow  Creek  Sioux  Tribe.  Cmw  Creek 
Indian  Resen'ation.  Fort  Thompson. 
South  Dakota 

The  Crow  Creek  Indian  Reservation 
has  a  checkerboard  pattern  of  land 
ownership,  with  much  of  the  land 
owned  by  non-Indians.  Up  until  the 
1993-94  season,  the  tribe  observed  the 
waterfowl  hunting  regulations 
established  by  the  State  of  South 
Dakota.  However,  the  tribe  is  continuing 
to  develop  a  wildlife  management 
program,  and  in  a  proposal  dated  June 
13.  1994.  requested  that  it  set  its  own 
1994-95  Sf>ecial  waterfowl  hunting 
regulations  as  it  did  for  the  1993-94 
hunting  season.  These  regulations 
would  be  in  accordance  with  Federal 
guidelines  and  independent  of  the  State 
of  South  Dakota  seasons.  The  tribe 
would  have  a  later,  continuous  duck 
season,  beginning  on  October  29  and 
ending  on  December  11.  1994,  and  the 
same  daily  bag  and  possession  limits 
permitted  by  final  Federal  frameworks, 
to  be  announced.  The  requested  hunting 
season  dates  would  probably  not  be 
within  Federal  frameworks.  The  season 
and  t>ag  limits  would  be  e.ssentially  the 
same  as  last  year,  and  hardest  is  again 
expected  to  be  low  because  of  the  small 
number  of  hunters.  Estimated  har\'est. 
based  on  hunter  reports,  for  ducks  last 
season  was  about  67.  including  59 
mallards.  The  tribe  states  there  may  be 
an  increase  in  the  success  of  duck 
hunters  in  the  1994-95  season  due  to 
the  shift  in  season  dates 


The  tribe  requested  that  the  goose 
hunting  season  begin  on  Octoter  9, 
1994,  and  extend  through  January  1 . 
.1995.  The  daily  bag  and  possession 
Umits  would  be  those  permitted  by  final 
Federal  frameworks,  to  be  announced. 
Harvest  for  last  season  has  been 
estimated  at  about  203.  of  which  191 
were  Canada  geese.  This  harvest  level  is 
less  than  half  of  the  estimated  harvest 
for  the  previous  hunting  season.  Harvest 
for  this  coming  seasoning  should  be 
approximately  the  same  as  last  season. 

The  Service  proposes  to  approve  the 
tribal  requests  for  duck  and  goose 
hunting  regulations.  In  the  past,  the 
duck  regulations  have  been  continued 
on  an  experimental  basis;  the  Service 
now  considers  these  regulations  to  be 
operational.  However,  as  with  all  other 
groups,  the  Service  asks  that  the  tribe 
continue  to  survey  and  report  the 
harvest. 

11.  Lower  Brule  Sioux  Tribe.  Lowvr 
Brule  Reservation,  Lower  Brule.  South 
Dakota 

For  the  first  time,  in  the  1994-95 
migratory  bird  seasons,  the  Lower  Brule 
Sioux  Tribe  and  the  Service  are 
cooperating  to  establish  regulations  for 
the  Lower  Brule  Reservation.  The  Lower 
Brule  Reservation  is  about  214.000  acres 
in  size  and  is  located  on  emd  adjacent 
to  the  Missouri  River,  south  of  Pierre. 
Land  ownership  on  the  reservation  is 
mixed,  however,  the  Lower  Brule  Tribe 
currently  has  full  management 
authority,  On-reservalion  management 
authority  over  fish  and  wildlife  was 
established  for  the  Lower  Brule  Sioux 
Tribe  via  a  MOA  with  the  State  of  South 
Dakota,  dated  October  24.  1986.  This 
MOA  will  continue  until  settled  by  the 
court.  The  MOA  provides  the  tribe 
jurisdiction  over  fish  and  wildlife  on 
reservation  lands,  including  deeded  and 
Corps  of  Engineers  taken  lands.  Recent 
meetings  between  the  Low»  '■  Brule 
Sioux  Tribe,  the  South  Dakota 
Department  of  Game,  Fish  and  Parks 
and  the  Service  have  yielded  consensus 
on  the  implementation  of  this 
Agreement  for  the  1994-95  season.  This 
will  allow  the  public  a  clear 
understanding  of  the  Lower  Brule  Sioux 
Wildlife  Department  license 
requirements  and  regulations.  The 
Lower  Brule  Reservation  waterfowl 
season  is  open  to  tribal  and  non-tribal 
hunters  alike. 

For  the  1994-95  migratory  bird 
hunting  season,  the  Lower  Brule  Sioux 
Tribe  is  proposing  a  duck  season  length 
of  51  days,  which  would  run  from 
October  14  through  December  3.  The 
daily  bag  limit  would  be  4  ducks,  which 
could  include  4  mallards  but  no  more 
than  1  hen  mallard.  The  goose  season 
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would  nin  from  October  14  through 
December  31,  with  daily  bag  limits  of  2 
Canadas  or  2  white-fronted  geese,  or  2 
in  the  aggregate.  The  daily  bag  limit  for 
snow  geese  would  be  10.  Possession 
limits  for  the  above  would  be  twice  the 
daily  bag  limits. 

For  the  1993-94  season,  calculations 
s«t  the  duck  harvest  at  136.  primarily 
mallards,  and  the  goose  harvest  at  3.654, 
virtually  all  Canada  geese.  With  these 
proposed  regulations,  the  duck  harvest 
is  anticipated  to  increase  by  90  and  the 
goose  harvest  by  500.  Estimates  of 
increase  are  based  on  conditions  in 
1994-95  being  the  same  or  similar  to  (he 
flight  conditions  in  1993-94.  All  basic 
Federal  regulations  contained  in  50  CFR 
Part  20,  including  the  use  of  steel  shot. 
Migratory  Waterfowl  Hunting  and 
Conservation  Stamp,  etc.,  would  be 
observed.  The  Lower  Brule  .Sioux  Tribe 
has  an  official  Conservation  Code  that 
was  esliiblished  by  Tribal  Council 
Resolution  on  June  1982. 

The  Service  proposes  to  approve  the 
nigulations  set  out  here  for  the  Lower 
Brule  Reservation,  provided  the  Service 
and  the  tribe  can  come  to  agreement  on 
n^strictions  relative  to  species  of 
concern,  e.g.,  wood  ducks,  redheads, 
canvasbacks,  hooded  mergansers  and 
pintails. 

12.  Yankton  Sioux  Tribn.  Marty,  South 
Dakota 

On  May  31, 1994,  the  Yankton  Sioux 
Tribe  submitted  a  waterfowl  hunting 
proposal  for  the  1994-95  season.  The 
Yankton  Sioux  tribal  waterfowl  hunting 
season  would  be  open  to  both  tribal 
members  and  nonmembers.  The 
waterfowl  hunting  regulations  to  be 
e.stablished  by  this  proposal  would 
apply  to  tribal  and  trust  lands  within 
the  external  boundaries  of  the 
reservation. 

The  duck  (including  mergansers)  and 
coot  hunting  regulations  proposed  by 
the  Yankton  Sioux  Tribe,  including 
seasons  and  bag  limits,  are  as  follows; 
Season  limits  would  be  (>:tober  2!)  to 
December  6,  1994.  The  possession  limits 
for  ducks  and  coots  would  be  twice  the 
daily  bag  limits,  with  only  double  the 
species  restrictions.  Daily  bag  limits 
would  be  4  for  ducks  and  1  fj  for  crMjts. 
For  ducks,  the  daily  bag  limit  would 
include  only  3  mallards  (of  which  onlv 

1  may  be  a  hen).  1  redhead.  1  pintail, 

2  wood  duf;ks,  1  canvashack  and  1 
hooded  merganser. 

Swan  season  and  bag  limits  would 
follow  those  set  by  the  State  of  S<ju!h 
Dakota,  for  both  tribal  and  nontribal 
hunters. 

The  tribe  has  reciucsted  a  continuous 
Canada  (including  brant),  snow  and 
white-fronted  goose  hunting  season. 


beginning  approximafely  October  1  and 
ending  on  December  18,  1994.  The  dark 
goose  daily  bag  limit  would  be  2  Canada 
gt?ese  and  1  white-fronted  goose.  For 
i\  hite  geese,  the  daily  bag  limit  would 
he  10.  Possession  Hniils  for  geese  are 
twice  the  daily  bag  limit. 

A  spatial  exfenaed  goose  season  is 
proposeti  within  the  Yankton  Sioux 
Reservation  for  both  tribal  aiid  nontribal 
ineniberB.  This  season  would  begin  at 
the  close  of  tlie  regular  goose  season 
(December  19,  1994)  and  continue 
through  January  8, 1995.  During  this 
extended  season,  hunting  for  geese 
would  be  allowed  only  in  the  special 
hunting  zone  established  by  the 
Yankton  Sioux  Tribe  in  the  area 
commonly  known  as  the  Chalk  Rock 
Colony  (rioose  Hunting  Unit  2).  Bag 
limit  and  other  regulations  information, 
as  well  as  maps,  for  this  zone  would  be 
available  at  the  Bureau  of  l.idian  Affairs 
Office  in  Wagner,  South  Dr.f,uta. 

All  hunters  would  have  to  be  in 
possession  of  a  valid  tribal  license  while 
hunting  on  Yankton  Sioux  trust  lands. 
Tribal  and  nontribal  hunters  would 
have  to  comply  with  all  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  Pari  20,  regarding  shooting  hours 
and  manner  of  taking.  Special 
regulations  established  by  the  Yankton 
Sioux  Tribe  also  apply  on  the 
reservation. 

The  Service  proposes  to  concur  with 
the  Yankton  Sioux  proposal  for  the 
1994-95  hunting  season,  and  requests 
that  the  tribe  continue  to  monitor  and 
report  the  harvest  of  Canada,  snow  and 
white-fronted  geese. 

13.  Confvdprated  Salish  and  Kootenai 
Tribes,  Plathmid Indian  Hesenation, 
Pablo,  Montana 

For  the  past  several  years,  the 
Confederated  Salish  and  Kootenai 
Tribes  and  the  State  of  Montana  have 
enteretl  into  cooperative  agreements  for 
the  regulation  of  hunting  on  the 
Flalhca<l  Indian  Reservation.  The  State 
and  the  Tribes  are  f;urrently  operating 
imdcr  .1  cooperative  agreement  signed  in 
1<W0  th;it  addresses  fishing  and  hunting 
nianagoment  and  regulation  issues  of 
mutual  Gon(..'rn.  This  agreement  cmables 
i>.\\  hunlars  to  utilize  waterffm-l  htmting 
nppf)rtiiDili<>s  on  the  reserv-ition. 
HcsiTvation  [)r(i])osrd  speci.)! 
regnlalitins  for  walerfuw!  hunting  were 
subrnitttxl  to  the  Service  in  a  May  20, 
TJ94.  letter  and  would  follow 
regulations  for  the  Montana  area  of  the 
Pacific  Plyway.  included  in  final 
I"nd(;ral  franu'wt>rks. 

As  in  die  past,  tribal  regulations  for 
non-tribal  duck  and  goose  hunters 
would  be  at  least  as  restrictive  as  for  iho 
I'acifif.  iTywHy  portion  of  the  .Slate  and, 


if  circumstances  warrant,  would  provide 
for  early  closure  of  goose  hunting.  Early 
closure  may  occur  on  December  4, 1994, 
in  the  special  goose  management  unit 
that  will  be  dcst  ribed  in  a  later 
nilemaking.  Shooting  hours  for 
waterfowl  hunting  on  the  Flathead 
Reservation  are  sunrise  to  sunset  over 
the  dates  to  be  specified  in  the  final 
regulations. 

The  requested  season  dates  and  bag 
limits  are  similar  to  the  regulations  of 
the  past  five  years  and  it  is  anticipated 
there  will  be  no  significant  changes  in 
harvest  levels.  Data  from  check  stations 
indicate  the  estimated  1993-94  duck 
harvest  to  be  309  and  the  goose  harvest 
to  be  120.  A  large  majority  of  the  harvest 
is  bv  non-tribal  hunters. 

The  Service  proposes  to  approve  the 
tiibes"  request  for  special  migratory  bird 
regulations  for  the  1994-95  hunting 
season. 

14.  Shoshone-Bannock  Tribes,  Fort  Ha U 
Indian  Hesenation,  Fort  Hall,  Idaho 

Almost  all  of  the  Fort  Hall  Indian 
Reservation  is  tribally-owned.  The  tribes 
claim  full  wildlife  management 
authority  throughout  the  reservation, 
but  the  Idaho  Fish  and  Game 
Department  has  disputed  tribal 
jurisdiction,  especially  for  hunting  by 
nontribal  members  on  reservation  lands 
owned  by  non-Indians.  As  a 
compromise,  since  1985,  the  Service  has 
established  the  same  waterfowl  hunting 
regulations  on  the  reservation  and  in  a 
surrounding  off-reservation  State  zone. 
The  regulations  were  requested  by  the 
tribes  and  provided  for  different  season 
dates  than  in  the  remainder  of  the  State. 
The  Service  agreed  to  the  season  dates 
because  it  seemed  likely  that  they 
woidd  provide  additional  protection  to 
mallards  and  pintails;  the  State 
concurred  with  the  zoning  arrangement. 
The  Service  has  no  objection  to  the 
Stat<!'s  use  of  this  zone  again  in  the 
1994-95  hunting  season,  provided  the 
duck  and  goose  hunting  season  dates  are 
the  same  as  on  the  reser\'ation.  In  a  May 
11,  1994,  proposal,  for  the  1994-95 
hunting  season,  the  Shoshonc-Baimock 
Tribes  have  requested  a  continuous 
duck  [including  mergansers)  season 
with  the  maximum  number  of  days  and 
the  same  daily  bag  and  possession  limits 
j)ernu'tted  Pacific  Flyway  States,  under 
final  Federal  frameworks  to  be 
announced  If  ,^9  days  are  permitted,  as 
in  last  year,  tliis  could  conceivably 
begin  the  season  on  October  22  and 
conclude  it  on  December  20, 1994,  with 
a  later  opening  and  a  later  closure.  Coot 
and  snipe  season  dates  urould  bo  the 
same  as  for  ducks,  with  the  same  daily 
bag  and  possession  limits  permitted 
Pacific  FIvwav  States. 
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The  tribes  also  requested  a  continuous 
yoose  season  with  the  ma.ximum 
number  of  days  and  the  same  daily  bag 
<md  possession  limits  permitted  Idaho 
under  Federal  frameworks.  The  tribes 
propose  that,  if  the  same  number  of 
hunting  days  (93)  are  permitted  as  in 
previous  years,  the  season  would  ha\ e 
ci  lati-r  opening  (October  8.  1994)  and  a 
later  closing  date  (January  8.  1995)  than 
last  year. 

Non-tribal  hunters  must  comply  with 
hU  basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20.  regarding 
.shooting  hours  and  manner  of  taking. 
Special  regulations  established  by  the 
Shoshone-Bannock  Tribes  also  apply  rm 
the  reservation. 

The  Ser\ice  notes  that  the  requested 
regulations  are  nearly  identical  to  those 
of  last  year  and  proposes  to  approve 
them. 

15  Thf  Tulalip  Tr.br^  ot  tVashin^j.tun. 
Tulnlip  Indian  nrspn-atinn.  Maixsvillt'. 
\\'ai,hington 

The  Tulalip  Tribes  are  the  suctes.sDfs 
Ml  interest  to  the  Snohomish. 
Snoqualmie  and  Skykomish  tribes  and 
other  trities  and  bands  signatory  to  tl;e 
Treaty  of  Point  Elliott  of  fauuarv  22. 
1833.  The  Tulalip  Tribes  government  is 
located  on  the  Tulalip  hidian 
Kesen.'ation  at  Mar>s\ille.  \V;isiungtori 
The  tribes  or  individual  tribal  members 
own  all  of  the  land  on  the  reservation, 
jnd  they  have  fidl  wildlife  [na.nagement 
.mthority.  All  lands  within  the 
boundaries  of  the  Tulalip  Tribes 
Reservatio:i  are  closed  to  ."lOa-iTier.'.ber 
hunting  unless  opened  bv  Tulalip  Tribal 
regulations. 

In  a  letter  dated  May  r.).  19<)4.  the 
Tulalip  Tribes  p.-oposed  tribal  and  no;! 
trib.ii  himting  regulatior;s  for  the  19'i4- 
'15  seasons  as  follows; 

I'or  ducks  and  coot,  thi'  propfised 
-.eason  for  tribal  meml>ers  would  b<' 
from  September  1,5.  1994,  through 
Februar\'  1.  1995.  In  tht>  (  ase  of  nun- 
tribal  hunters  hunting  or.  the 
reservation,  the  season  would  be  th>- 
latest  (losing  date  and  the  longest 
[)eriod  of  tim"  allowed  for  the  State  of 
Washington  under  final  Federal 
frameworks,  to  be  aiiuoiuucd'  Dailv  b.iv; 
Kind  possession  limits  for  Tulalip  Trib.i! 
members  would  be  fi  and  1 2  ducks, 
respectively,  (except  that  tor  blue- 
wii'ged  teal,  canvasbat  k.  harlequin, 
pintail  and  wood  duck  tlie  bag  and 
pos.sessicm  limits  woo  Id  be  the  same  ,is 
those  established  for  the  State  of 
Washington  in  aciordam  e  uith  final 
Federal  frameworks,  f  or  a(.'n-trib:il 
hunters,  bag  and  possession  limits 
wiudd  be  the  same  as  those  permitted 
the  State  of  Washingtcm  under  final 
I'eder.il  frameworks,  to  he  atuiounced  It 


would  be  necessary  for  non-tribal 
•fcrmterB  to  check  with  the  Tulalip  tribal 
authorities  for  additional  conser\ation 
measures  which  may  apply  for  specific 
species  managed  within  the  "region." 

For  geese,  tribal  members  are 
proposed  to  be  allowed  to  hunt  from 
September  15.  1994,  through  February 
1.  1995.  N'on-tribal  hunters  would  be' 
allowed  the  longest  season  and  the 
latest  closing  date  permitted  for  the 
State  of  Washington  under  final  Federal 
frameworks,  to  be  announced.  For  tribal 
hunters,  the  goose  daily  bag  and 
possession  lim.its  are  proposed  to  be  f> 
and  12.  respectively,  except  that  the  biig 
limits  for  brant,  cackling  Canada  geese ' 
and  dusky  Canada  geese  would  be  those 
established  for  the  Pacific  Flyway  in 
accordaiu  e  with  final  Federal 
frameworks,  to  be  unnounced.  For  iion- 
tribal  hunters  hunti.ng  on  reservation 
lands,  the  dniiy  t)ag  and  possession 
limits  wo;J<i  be  ttiose  established  ui 
accordance  with  final  Federal 
h-arneworks  for  the  State  of  Washington, 
to  be  ai-.nounced.  The  Tulalip  Tribe  also 
sf'.sa  maxur.urn  annual  bag  limit  on 
dut.ks  an<i  geese  for  those  tribal 
nu'U.bers  who  engage  in  suhsistenif 
hunting. 

For  snipe,  the  jiroposeti  open  seaso;",s 
fcilow  those  regulations  for  (Luks,  coot 
ir.d  4eese  given  above.  For  both  tribal 
and  non-tribal  hunters,  snipe  dailv  b;ig 
and  possession  limits  are  proposed  to  !,<e 
set  :it  (i  atui  12.  respecti\e!v. 

.Ml  hunters  on  Tulalip  Tribal  !.i:ids 
ire  re(U;i.-e(l  to  adhere  to  shooting  liour 
rcgulatiot-.s  set  at  one-halt  hoiir  before 
sunri.se  to  sun.set.  special  tribal  permit 
requirements,  and  a  number  of  other 
reijolations  fnf;)rced  by  the  tribe,  \oii- 
tnl):i!  hunters  sixteen  years  of  age  .md 
oilier,  hi'.ntirg  pursuant  to  Tulaliji 
Trib'-s"  Orriin.ince  No.  67.  must  posst-ss 
A  valifl  {-'fideral  Migrat(3r\  Hi.-d  Hunting 
an.!  Conservation  Stamp  and  .i  v.:!id 
St, lie  of  Washington  Migratory 
Wattr:'i>W!  Stamp.  Both  stamps  must  (>.■ 
utlid,ited  through  signature  across  tbi> 
face  in  ink. 

Although  thf  season  lertglii  ritj.in.icil 
by  the  Tiiiulip  Tribes  appe.irs  to  be  quite 
l'i»er.i!.  a  rough  estimate  of  past  harvests 
u.dicutes  u  total  take  by  tribal  ar.d  lutn 
tribal  hue.ters  under  1.000  du(. ks  .i:;.! 
500  ge<-s<-.  aruniaily.  The  .Servi(  i- 
intends  to  concur  with  the  Tiilahii 
Tribes  :-.  qufst  for  the  above  si-asnns  .n;d 
n-quests  that  thi;  harvest  be  monitorial 
■Josely  .uidj-eg.ilationslH-  ree\alu;;e'l 
lor  future  years  if  harvest  becoue-s  too 
git-at  ;;i  o-iatinn  'o  population  u.unljers 

Public  (iomment 

The  Director  oUends  tlwit  fin.iilv 
iiinptefl  rules  b"  as  responsive  as 
uos  .'.bl.'  til  all  f  onrerned  iotc'-sts 


Therefore,  she  desires  to  obtain  the 
comments  and  suggestions  on  these 
proposals  from  the  public,  other 
concerned  governmental  agencies,  tribal 
and  other  Indian  organizations,  and 
private  interests,  and  she  will  take  into 
consideration  any  reasonable  comments 
received.  Such  comments,  and  anv 
additional  information  received,  mav 
lead  the  Director  to  adopt  final 
regulations  differing  from  these 
proposals 

No  public  comment  has  been 
provided  to  the  Service  for  die  Notice  of 
Intent  published  on  April  7.  1994.  to 
promulgate  a  uilemaking  with  regard  to 
regulations  for  migratorv-  bird  hunting 
by  .\rnerican  Indian  tribal  members 

Comment  Procedure 

Special  circumstances  in  th«' 
establishment  of  these  regulations  hunt 
the  amount  of  time  that  the  Service  can 
allow  for  public  comment.  Two 
considerations  compress  the;  time  in 
which  this  rulemaking  process  must 
operate,  the  need,  on  the  cme  h-.md,  for 
tribes  and  the  Servicie  to  establish  final 
regulations  before  .Septenilier  1,  1094, 
and  on  the  other  hand,  the 
unavailability  until  late  |ul\  of  specific 
reliable  data  for  each  year's  status  of 
waterfowl  Therefore,  the  Servu c 
behexts  that  to  allow  a  comment  pericxl 
past  .August  :n,  1994  is  impracticable  in 
terms  of  publishing  timely  rulemakings 
and  ( ontrary  to  the  piibbc  iiiterest. 

It  is  the  policy  of  the  Dej)artinent  of 
the  interior,  wheni^ver  practicable,  to 
afford  the  public  ju  opportunit\  to 
participate  in  the  rulemakuin  process 
.•\(corfi:ngly.  interested  {>erscms  m.:\ 
p.irtic:ip<:te  by  subnulting  written 
(  omments  to  the  Director.  (FWS/ 
MBMO).  I  '.S  Fish:  and  Wildlife  S.ruc,-. 
Department  csf  the  Interior,  f.;t4  .\KI.SQ. 
1H49  C  .St  .  \W.  W  i.hiugton.  DC 
20240.  Ccrumeiits  iv.r'.MHl  will  be 
.ivailabie  for  public  inspection  cinnng 
uornud  busines.>  hours  at  the  Service's 
Offic.i!  of  Migratory  Bird  Management  in 
Room  0;i4,  .•\rlie.gtoi!  Scare  fUulding, 
4401  N.  h.er.fjx  Drive,  ,\r!ipei,,-.  \\\ 
2220:t.  All  relevar.t  coumirjits  on  the 
propo.s.ils  received  no  la'.ei  ihae,  Ani^ust 
.(!,  1'1'14  will  be  considered 

\FP.\  (lonsideralion 

I'lirsiuiii  tu  the  reqiii;ei!itnts  nt 
section  102(2)((;)  of  the  N.iticmal 
F.iuiroumental  i'olic:v  Act  of  19f«M  (42 
I'.S.C  4r«;!2((M).lhr-'Final 
Finironmental  Statement  for  tJie 
Issiiaiic.e  of  Annual  Regulations 
Pt^rmittiiii;  the  Sport  Himting  ol 
Migrato.ry  Birds  (FFS-75-74)"  was  filed 
with  the  (.'oimc  il  on  Fnviromnental 
Quality  on  June  (">.  1975.  and  notic  e  of 
e.  ailabilitv  was  published  in  'he 
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Federal  Register  on  June  13, 1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Pennitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  Jime  9. 1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
22727).  In  addition,  an  August  1985 
environmental  assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regiilations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  Icriticall  habitat  *  •  *" 
Consequently,  the  Service  has  initiated 
Secticn  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  migratory  bird  hunting 
seasons  including  those  which  occur  on 
Federally  recognized  Indian 
reservations  and  ceded  lands.  When 
completed,  the  Service's  biological 
opinion  restilting  firom  its  consultation 
under  Secticm  7  of  the  Endangered 
Species  Act  may  be  inspected  by  the 
public  in,  and/or  are  available  to  the 
public  from,  the  Division  of  Endangered 
Species  and  Habitat  Conservation  and 


the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington,  D.C.  20240.  Copies  of  these 
docunients  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

In  the  April  7  Federal  Register,  the 
Service  reported  measures  it  had 
undertaken  to  comply  with 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  and  Executive  Order  12866.  These 
included  preparing  an  Analysis  of 
Regulatory  Effects,  preparing  a  Small 
Entity  FlexibiUty  Analysis  under  the 
Regulatory  Flexibihty  Act,  and 
publishing  a  simimary  of  the  latter.  This 
information  is  included  in  the  present 
document  by  reference.  This  action  was 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  This  rule  does 
not  contain  any  information  collection 
requiring  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3504. 

Authorship 

The  primary  author  of  this  proposed 
rulemaidng  is  Dr.  Keith  A.  Morehouse, 
Office  of  Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

Based  on  the  results  of  soon  to  be 
completed  migratory  game  bird  studies, 
and  havii^  due  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  this  proposed  rulemaking  may 
result  in  the  adoption  of  special  hunting 


regulations  for  migratory  birds 
beginning  as  early  as  September  1. 1994, 
on  certain  Federal  Indian  reservations, 
off-reservation  trust  lands,  and  ceded 
lands.  Taking  into  account  both 
reserved  hunting  rights  and  the  degree 
to  which  tribes  have  full  wildlife 
management  authority,  the  regulations 
only  for  tribal  or  for  both  tribal  and 
nontribal  members  may  differ  from 
those  established  by  States  in  which  the 
reservations,  off-reservation  trust  lands, 
and  ceded  lands  are  located.  The 
regulations  vnll  specify  open  seasons, 
shooting  hours,  and  bag  and  possession 
limits  for  rails,  coot,  gallinules 
(including  moorhen),  woodcock, 
common  snipe,  band-tailed  pigeons, 
mourning  doves,  white-winged  doves, 
ducks  (including  mergansers)  and  geese. 

The  rules  that  eventually  will  be 
promulgated  for  the  1994-95  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (MBTA)  of 
July  3, 1918  (40  Stat.  755;  16  U.S.C.  703 
et  seq.),  as  amended.  The  MBTA 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperature  and  for  the 
distribution,  abiuidance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds, 
to  determine  when,  to  what  extent,  and 
by  what  means  sudi  birds  or  any  part, 
nest  or  egg  thereof  may  be  taken, 
hunted,  captiu^,  killed,  possesssed, 
sold,  purchased,  shipped,  carried, 
exported  or  transported. 

Dated:  August  1, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc  94-Z0038  Filed  8-15-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations. 
committee  meetings,  agerKy  decisions  arxj 
rulings,  delegations  of  authority,  filing  ot 
petitio.Ts  and  applications  and  agency 
statumanls  oJ  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRJCULTURE 
Office  of  the  Secretary 

[Docket  No.  94-023C] 

19S5  Farm  Bi!!;  Hearing  Rescheduled 

agency:  O.Tiue  of  thd  S-x.vcUiry.  I  'SDA 
ACTION:  Notice  of  Public  Moaring. 
Correction. 


SUMMARY;  On  luly  26.  1994,  tiie 

Depart ir erst  announced  tn  o  ;iuhii( 
hearings  on  the  general  I'.siiea  relnt-it;  f 
food  safety  and  quality  in  prejiaratiun 
f'l-  the  1995  Frirrii  [?;U'  The  hei;rino  to 
hti  h'jld  on  Aii.just  19.  1^'J4,  vvi!!  now 
he  held  on  August  18.  1904,  fron  1  p  r,\ 
•f>  3  {)  ni.  rit  the  Hoiiddy  inn  Expn^ss 
Mid'.o'.vn.  Philadeiphi.T.  IV;ur>v!va-iia 
CA7E3;  .August  15,  irH4.  ;  p  in.  1 -•  1 
p.m..  Holiday  ir.n  E.xp.-^css  Mid!ir,v:i. 
1.JG5  W.^inut  StrcfM.  i  h-;-,..iMlph::i, 
r'ti.'iii.syivania. 

Participants  may  sii'::ni!t  uiitt*!.'; 
mrft-;fidli  or  comments  to  the  ad.lr.';;s 
below  until  Septsmber  2,  1994,  or  a'  tiv 
hearing.  Those  wishing  to  siihniit 
'ATittHii  materials  or  conir-ipnts.  or  indk<- 
oral  rorp.-ienfs  should  ccntart  tilizabrth 
fonos.  Ccnfidentia!  Assist.uu. 
Information  and  Logislative  .\t!Vi;rs. 
Food  Saf<;ty  ar.d  Inspect'on  .S-.rvici!, 
Room  1175-S.  Washington.  DC:  2n2r)(i. 
!202) 720-7943. 

Transcripts  of  bu"h  publLc  hf.;.-!!!^^ 
.ind  copies  of  data  and  infcrriiation 
^.(bmittfcd  during  the  hearings  will  be 
a.  aiiable  for  review  at  the  office  of  the 
FSIS  Docket  Clerk,  Room  3171.  South 
Building.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  .Agricultur;' 
Washington,  DC  20250.  undnr^D.Hk  t 
Number  94-02J\. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Jones.  Confidential  Assistant. 
Information  and  Legislative  Affairs. 
Food  Safety  and  Inspection  Service. 
l.'.S.  Department  of  Agricuhurc. 
Washington.  DC  20250.  (202)  r2()-7q4  i 


SUPPLEMENTARY  INFORMATION:  W.-  ,,r.' 
holding  this  hearing  to  ya«h(T 
infdrn.ation  and  public  npiniuns 
rs'l.i'i.-ii^  to  the  issues  of  food  sdft!>  o:.<i 
quality  that  v,ill  be  addressed  in  thi; 
1395  Firm  Bill.  The  presiding  oiTu cr  .it 
tb.e  hearing  will  be  Patricia  Jensen, 
A.-.tmg  .^ssistant  .St'crefar\-  for  Marketing 
a:'.d  L'lspection  Sfjrvices.  The  presidipt^ 
ofnoT  svdl  be  accompanied  by  a  panel 

of  IfSDA  i:";.^:  ■vces  v.ith  mle'vunt  foo,; 

■  safety  and  ..j.i-.ihty  exnertiso.  ().-;■! 
presentations  wiii  !"•  iimited  to  5 
ir.i:)Ut'>s. 

Dor.-  !»  U,ish;!;^!oii.  IK!  nn  .^iiiii^t  I  1 
t'VI4 

Patricia  i^ns«>n. 

A  -sHtart  S.'  f'  ,,-5 .  \t:rki'lingaml  l!Jyp,-tti<  r 
S,:r.'!ri--, 

!i  R  D  K     t-i-JOOHU  Fi!<',i  H-1  =;-")■;.  Hi",  .i:;;! 
CiL'JNG  COC=  5i:0-OM-P 


Forest  Service 

Ctienuis  Creek  Cayada  Mounta-n 
Timber  Sale,  Mt.  BaKer-Snoqualrriie 
National  Forest.  Pierce  Ccunty,  WA 

.f  GENCY;  Fori's;  .St-rvit;e,T'Sn.\. 

ACTION:  Canceiiation  of  an 

ei;-.  irn;:;nentai  impact  statement. 


SUMMARY:  On  August  7,  1990.  a  nM^re 
■  it  intnnt  to  orcpare  an  enviroaninntal 
i-U'L  :t  stateireut  (ElSj  for  the  Chnnuis 
C.->^i;k;'Caya;.la  Mountain  Timber  Sale  on 
t!-.e  Mt.  Baksr-Snoqu:t!mie  National 
Forest  was  pul.iishf'd  in  the  Federal 
Rcgii.lcr(55  FR  32105).  .A  not'c--  ■,'' 
■iv.iilabiiity  for  the  draft  LiS  was 
publi-.lifcd  in  tlie  Federal  Regisler  -.n 
January  11.  19ffl  [Zb  FR  ;  1H4I.  v  ;in  ,: 
rorriircp.t  period  on  the  dr.-t!'!  FIS  iTaiiri';^ 
!  «.'bniary  25.  1991 

The  Mt.  fltikt^r-Snoquidniie  *,.:;!()':ai 
i"v>rest  L^nd  and  Resource  Manayerrv^nt 
Plan  vvasamcnd,;d  on  Apiii  13.  ]<^JVi4 
with  additional  land  alliKntidiis  .md 
>^ijndrtr'!s  and  gmaeJiiios  (ReKn'^d  of 
Derision  for  Amendments  to  jorrst 
St.Ts-ire  and  Su'-eau  of  Land 
Mai-.agement  ridnning  D.;(.u:nfnis 
within  the  Range  of  the  Nortliern 
Spotted  Owl,  as  amplified  in  .Ttta(.hed 
Standards  and  Guidelines  for 
Management  of  Habitat  for  Late- 
Succcssional  and  Old-Growth  Forest 
Related  Species  Within  the  Range  of  the 
Northern  Spotted  Owl). 

Because  of  this  amendn;ent.  ti;e 
a'uikMs  oroci'ss  has  lieen  tern-.iiui!*  d, 


l!:fie  wiij  be  no  final  LIS  iorthe 
(ihenuis  Creck.'Cavada  Mountain 
Tiin!)cr  S^le 

FOR  FURTHER  INFORMATION  CONTACT: 

Direr*  que-^tions  rega.'dmg  tt;is 
c.rtn".;;i<iti.)n  to  J.  [lan.i'-n-Murrav.. 
Environmental  Coordinator.  21905  t.4.h 
Avenue  West,  Mountlake  Terrace.  W A 
^W)43  or  teiephone  UOi.l  77',-M~nj 

L'.i!.-  i   .'\j;:^:st  2.  VT)A 
Kolwrt  L.  Dunbla/i.^r, 
.V  f.nij  Fjrt^'-t  Sur-:!n.'igor. 
jFR  Doe   'J4-.?0ni'-,  J    led  «-  i  -.-•i4.  .1:4.',  .,!;il 
SiLUNG  CODE  j4<'>-"-M 


Hoodoo  SKi  Bow!  Master  Plan, 
Wiiiamette  National  Forest,  Linn 
County,  OR 

A  jSNCi':  Fon-st  Servi/  e.  USDA. 
ACTION:  Notice;  intent  to  prepare 
onvircnrnonti!  impact  slaienient. 

SUMMARY:  The  Forest  Seivice  will 
P'''pare  an  envirinmenial  i;npart 
•;t  it'-nvnl  (ElSj  on  the  prr-oused  M.i.ter 
i'ian  for  H;;odor  Ski  Bovvi  to  be 
submitk'd  by  Hoodoo  Ski  Bowl.  Inc.  1  h" 
need  fur  a  new  M.iste!  i'lan  for  Hondni 
Ski  Br.\\\  -ki  area  is  to  replace  tite 
current  Mrister  Pl-n  v.ldth  w<is 
approved  April  23.  lytJO.  The  curre.it 
pi  an  expires  in  Decmib-r  1995.  The 
Willamette  Nittiona!  Fcirest  invitees 
writti^n  cjinnii  nts  on  the  scope  of  the 
analysis  und  decision  mnking  pr*)C<'>ss 
for  the  proposal  so  interested  and 
ct'fecfed  p.'ople  .-nay  pa.-licipale  miu! 
i-ontributi.-  :•;;  the  t"ina!  decision. 
CATES:  r.;iunents  concerning  the  scope 
oj  the  analysis  should  iie  received  in 
w.'iling  iiy  October  1.  iy'.<4. 
ADOPESSES.  Send  v.ntnn  lominents  to 
n-.il  R:<.ati.  District  Hw.reation  .Assistant, 
MuKenzi.  Ranger  Dut:ic  •..  \U  Kfuria 
Brldgt',  Oregon  '»r41  i 
FOR  FL'.'^THER  IN'OFMATiON  CONTACT:  l'::d 
Radii.  District  Re-:reatinii  .A.^sista!:t. 
(5(n;  ti2J-'i,!Rl 

SUPPLSMENTARY  JNFCRMATION:  ihe 
I'Sn.A.  Forrst  Service,  [iropo'^ai  is  'o 
prefiare  an  environmental  impact 
statement  in  order  to  rt;view.  niodifv. 
and  approve  a  Master  I'lan  for  Hoodoo 
Ski  .Area  located  on  the  MrKenzie 
Ranger  District  of  t!:e  Willamette 
National  Forest  in  Linn  County.  Ore.;o:i 
The  preparation  of  the  Ma;ter  Plan  and 
LIS  will  take  place  concurrvntlv. 

Coverninental  agencies  and  the  publn 
who  ni.iv  be  in;.'rev(<.(l  in  cr  (tf,.,  •,.,•!  i.v 
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the  proposal  are  invited  to  participate  in 
the  scoping  process.  The  Forest  Service 
will  hold  five  formal  public  scoping 
meetings:  Tuesday,  Aug.  16, 1994,  at  the 
Shilo  Inn,  Bend,  Oregon  at  7  PM; 
Wednesday,  Aug.  17,  1994,  at  the  Sisters 
Firehall,  Sisters,  Oregon  at  7  PM; 
Thursday,  Aug.  18, 1994,  at  the 
Springfield  Red  Lion  Inn.  Springfield.    » 
Oregon  at  7  PM;  Tuesday,  Aug.  23, 
1994,  at  the  Bureau  of  Land 
Management  Office,  Salem,  Oregon  at  7 
PM;  and  Wednesday,  Aug.  24  at  Linn- 
Benton  Community  College,  Albany. 
Oregon  at  7  PM.  Preliminary  ideas 
prepared  by  the  proponents  will  be 
available  for  public  review.  Further 
meetings  may  be  planned  at  a  later  date. 
Due  to  budgetary'  and  organizational 
uncertainties  the  Forest  Service 
anticipates  two  possibilities  for  the 
preparation  of  the  EIS;  preparation  by 
the  Forest  Service  or  by  a  third  party 
company.  This  decision  is  expet:ted  by 
October  1,1994. 

The  EIS  will  consider  a  range  of 
alternatives  based  on  the  issues  and 
concerns  associated  with  the  project. 
Only  one  alternative  can  be  specified  at 
present,  the  No  Action  alternative. 
Other  alternativea  may  consist  of 
modifications  or  changes  in  the  various 
elements  comprising  the  proposal. 

The  draft  EIS  will  tier  to  the  1990 
Final  EIS  for  the  Willamette  National 
Forest  Land  and  Resource  Management 
Plan  as  amended  by  the  Record  of 
Decision  for  Amendment  to  Forest 
Service  and  Bureau  of  Land 
Management  Planning  Documents 
Within  the  Range  of  the  Northern 
Spotted  Owl.  The  Forest  Service  is  the 
load  agenry. 

The  draft  EIS  is  expet  \nd  to  be-  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  availdble  for  public 
review  in  March  of  19i)5.  At  that  tini". 
!  opies  of  the  draft  EIS  will  be 
<iistribufed  to  interested  and  affi!r.t(;d 
iigencies,  orgrmi/ations.  and  niemhi-rs  of 
the  public  for  their  reviinv  and 
(  omment.  EPA  will  publish  a  notice  of 
availability  oi  the  draft  Ei.S  in  the 
Federal  Register.  The  <  omnient  pt^rioti 
on  the  draft  EIS  will  be  4.5  days  in>m  the 
date  the  EPA  publishes  the  notice  of 
availfibiiity  in  the  Federal  Register. 

TIh;  Forest  .Servit.e  belinvrs  it  is 
important  to  give  reviewers  !ioti(.e  at 
Ibis  early  stage  of  several  court  rulings 
related  to  public  partic  ipation  in  Ihc 
environ.niental  review  procrs.s.  First, 
rcvifwers  of  draft  envinuinienla!  impai  I 
stateijn;nts  nuist  structure  their 
I)artit. ipation  in  the  environuiontrtl 
rnview  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  anil  contentions. 
\'arinont  Yciiiki:!'  \iu  /eur  PtiwfrCnip.  v. 


NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objectio.ns  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  f.  2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
envirqmnental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
I  omments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
C^omnients  may  also  address  the 
•Tdequecy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

The  final  EIS  is  scheduled  to  be 
lompleted  in  fiily  lO^iS.  In  the  final  EiS, 
the  Forest  Service  is  rerjuirod  to  respond 
to  comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the inx'ironmenta!  consequences 
(!isi;u,s.sed  in  the  draft  EIS  and 
appliceble  laws,  rpguiations.  and 
|)nli(:ies  considered  in  making  the 
ili'cision  regarding  the  Hoodoo  Ski  Bowl 
Master  Flan.  Darre!  L.  Kenops.  Forest 
Supervisur,  is  the  Responsible  Offii  ial. 
A'^  tho  Responsible  Official,  he  will 
decidu  whftlier  to  implomoni  the  Mp.sler 
Plan,  Thf?  Responsible  Official  will 
<io(.ume,)t  the  din  ision  and  reasons  for 
l!u'  ih-tision  in  the  Record  of  Decision. 
That  ifc'(  ision  will  he  subject  to  Forest 
.ServKi;  App(;al  Regulations  (J6  CFR 
Part  2J5). 


ACTION:  Notice  of^vailability  of  Agency 


direct:. 


SUMVA-<v:  The  Forest  Service  has 
revist-r;  its  direction  to  employees  on 
proce';i  ■  "S  for  evaluating  water 
resourrr  r-rojects  to  meet  the 
requireuionts  of  Section  7  of  the  Wild 
and  Scenic  Rivers  Act  of  October  2, 
1 968.  The  direction  is  contained  in 
Chapter  2350  of  the  Forest  Service 
Manual,  Amendment  No.  2300-94-4 
effecti\  e  July  8, 1994.  The  amendme.nt 
sets  out  a  uniform  procedure  to 
determine  whether  or  not  proposed 
v.ater  resource  projects  are  permissible 
under  Section  7  of  the  Wild  and  Scenic 
Rivers  Act.  Specific  decision  criteria  are 
identified.  The  procedure  applies  to 
congressionally  designated  rivers, 
longressionally  designated  study  rivers, 
rivers  identified  for  study  through  land 
management  planning,  and  to  proposed 
activities  outside  a  designated  or  stiuiy 
river  corridor. 

ADDRESSES:  Single  copiesof 
Amendment  No.  2300-94—4  are 
avaihible  v.  ithout  charge  by  writing  to 
the  Distribution  Section,  Directives  and 
Regulations  Branch,  Infonnation 
Svstems  Staff  (809  RPE),  Forest  Service. 
l.'SDA.  P.O.  Box  96090,  Washington. . 
DC.  20090-6090. 

Dfitutl;  July  29,'l394. 
David  G.  Unger, 
A^socuituCtiief. 
IIP.  Do;    94-1^991  Filed  8-15-94;  8-55  am) 

BILLING  CODE  3410-11-iyi 


il.il'  J-  .\ugii-t  H,  lf)'M 
Itjrold  .\,  Legard, 
A I  tii ;  i,  / '.  in  st  Siip<  n,  isor. 
II  R  !)..(   •H-:o()i.'4  Ki!.-,i  !i- 1  %-')-4;  n  4=)  aiiij        Government  of  Pakistan 

BILLING  CODE.  Mia-11-M 


AGENCY  FOR  INTERNATIONAL  - 
DEVELOPMENT 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Governme.-.t 
(>l  PakiL-t^n  ("Borrower")  as  part  of 
l^SAID's  development  assistance 
program.  At  this  time,  the  Government 
of  Pakistan  has  authorized  USAID  to 
request  proposals  from  eligible  lenders 
fi<r  a  loan  under  this  program  of  $15 
Million  U,S,  Dollars  (US$15,000,000). 
i  he  name  and  address  of  the  Borrower's 
lepresentative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  and  the  amount  of  the  loan  and 
I'lojfu  i  fuimber  are  indicated  below: 


4- 


Proceilure  for  Evaluating  Water 
Resource  Projects 

AGENCY:  Forest  .Ser\i(  e,  I  .SI) A. 


Pmirit  A"o.;  391HCs-00lA— $15,000,000 

Housing  (luarantv  Loan  No.:  391-Ht^ 

0112  AOl 

1   Attention:  Mr.  )aved  Noel,  Joint 
.Se«:retary.  External Tinance  Wing 
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Address:  Ministry  of  Finano*  and 
Economic  Affairs,  Q  Blouk,  Falcistan 
Setrotaxiat,  Isiaraabad.  PaJ^istan 

Telex  No.:  542-02  MIFI.N  I'K 

Ti?Ief:ix  No.:  011-92-51-1521-941 
(prefeiTRd  coninuirJuatior,) 

Toliyphone  .\'os;:  011-92-')!-  821   .'ir; 

Attontion:  Mumf;!/  M.-iJik,  H.-puty  ' 
S<>f:nMary 

liitcn-stt-d  It'ild-TS  v!.i.'i:l()  r.tvj;:;  i  thr 

licrrourr  i;s  soon  as  pi.'ssihii!  .iiuj 
iniii;;at!;lri->irinU'.>>!st  in  piovidmg 
financih-  for  Iho  botjsiiv;  Cu.uaity 
-    l'n'^r.,n>.  Ir.l.Tr;.U:d  lf'n([..i;^  sliotiid 
M.'ljiail  ihoir  Litis  to  n!)  of  il.i;  Huf.i.wo.r  s 
rrpivsenfdtivKS  by  Tiit^sih:y,  Aui^usi  30, 
]0<J4,  12:00  noon  Ea.-At,in  b^y!:}-I,t  Tmi  . 
HiJb  should  be  op»;n  for  a  po.riod  of  4H 
ho'Jt!,  from  the  bid  chjsint<  i;.iip.  Ci.pifis 
r)f  al!  bids  should  be  siKsiiUsncoiisly 
stint  to  the  foliovwing; 

1  Mr.  Rdndail  Cuniinings,  Oiicf;  Priv.if.- 

Knterprise  and  Ennrgv  Division. 
USAID/Islajnabad.  Pakistan 
,    .Sfroet  address:  USAID/Islnmaba.!, 
Diplomatic  Enclsve,  Ra.nna  .S, 
Islambad,  Pakistan 
IVlnfax  No.:  01 1-92-5 l-«24-^Wi> 

(preferrwl  communication) 
Telephone  No.:  011-U2-51-«24-071 

2  Mr.  Eiirl  Kessler.  DirtHTtor/KHUDO/ 

New  Delhi,  U.SAlD/N.>-.v  Delhi, 

India 
Street  address:  c/o  Ameriian 

Embassy,  Chanakyapuri,  New 

Dtdhi-llO  021,  India 
Telefax  No.:  Oil  (91)  1  l-<)Htj-!',.-,y4 

(preferred  communication) 
Telephone  No:  Oil  (91)  ll-€86-.'i301 
.1.  Mr.  David  Grossman,  Assistant 

Director/Mr.  Peter  Pimir.  Vinanrial 

Advisor 
Address:  U.S.  Agency  for 

International  Development.  Offict; 

of  Environment  and  1  Jrban 

Programs,  G/ENV/L'P,  Room  401 

SA-2,  Washington,  D.fl  20.i2.3- 

0214 
Telex  No.:  892703  AID  VV.SA 
Telefax  No.:  (202)  663-25.52  or  (202) 

663-2507  (preferred 

communication) 
Telephone  No.:  (202)W)3-2.')30  or 

(202)663-2547 
For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  U.S.  $15  nnnion. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  y<;ars  j^luaj  Oii 
repayment  of  principal  (during  gnajo 
period,  semi-annual  payments  of 
interest  only).  II  variable  interest  rato, 
repayment  of  principal  to  amortize  in 
•'tpial,  semi-annual  in.stallments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixfid  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-ye.M-  life  of  the  Joan. 


(4)  Interest  Hate:  Alternatives  of  b<jlh 
fixed  and  variable  rate  logos  are 

ri!qu(Sted. 

fa)  Hx-^d  Intrti-^t  Hat,-.  M  .-ates  an-  to 
be  quoted  based  en  n  spread  o-.'cr  an 
index,  the  lender  siiould  u.se  as  its  ind.ix 
.;  long  bond,  speeifxally  tho  6"<%  US, 
Trcisorv  Boi'.d  due  An^jiist  15,  2023. 
Soi  h  rate  i.s  to  b.?  s<-f  at  the  time  of 
.t':i.epi.',)ii:e. 

ibj  Variable  iiitt!:i...l  Hate:  Jo  |«^  IwM-d 
o::  (bi^:  six-ii,:;:ith  British  li.inKcrs 
.Assix.i.ttion  I.nif;R,  pn^ferahly  with 
Urniy,  '^iating  to  Bon-'i-.ve.'V  riuht  ffi 
( '.juvort  to  fixed.  The  r.ile  shoidd  Iw 
Ho'jiistei!  weekly. 

(5)  Fn'paynie:.::  U)  Offe.-b  sh..<iid 
include  any  options  for  piep-inuint  a\id 
ine.iri-in  prtrp.i.ii-  nt.s  pmi.ui;ire..  if  amy 

lb)  Only  jn  an  extraordinary'  event  to 
assure  i:onipl)an.,e  v^ith  st.;tut!;s  bindin<; 
I'S/MD,  U.SAjD  n'soives  the  right  to 
a.-,relerdte  the  loan  {it  shou!<l  be  noteil 
thai  since  the  io<  ejjtion  of  the  IJ.SAID 
Mousinj;  Guar  inty  Program  in  19ti2. 
IISAID  has  not  exi^n.is'Hl  its  richt  of 
acceleration). 

(6)  F-'pes:  Oftei  -  should  hpw.ify  the 
))l.icement  Icus  and  other  expenst^. 
including  USAID  fc-e.sand  Paying  and 
Transfer  Agent  fees.  Uniders  are 
rt^quested  io  include  all  li^al  fees  and 
out-of-pocket  expens«s  in  their 
placi;nient  fi;es.  SucJi  fees  and  expens«^s 
.■ihall  be  payable  at  closing  from  the 
pux;eeds  of  the  loan.  Allfetfs  should  he 
riotirly  specifit-d  in  the  offer. 

(7)  Closing  data:  Not  to  exix««jd  60 
days  from  date  of  selet:tion  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
iuititdly  subject  to  the  individual 
discnftion  of  the  Borrower,  and 
thereafter,  subject  to  certain  iwnditions 
required  of  the  Borrower^jy  USAID  as 
set  forth  in  3gree:-enfs  biitween  USAID 
a.id  the  Bo.-rowcr. 

The  full  repayment  of  ♦(.•■  Utuns  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  StatP.s  of 
Americi  and  will  be  issued  pursuant  to 
ai.-thority  m  Section  222  of  the  Foreign 
Assistance  Ad  of  19S1.  as  amended  (the 
■■Ad"). 

Lenders  eligible  to  receive  the  U.SAID 
guaranty  are  th«jse  specified  in  S«x:tion 
23a(c)  of  the  Act.  They  arc;  (1)  1  ).S. 
cili/^cns;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owiied  by  U..S. 
citizens;  (3)  foreign  corpoialioiis  whose 
share  capital  is  at  lest  95  peicent  owmni 
by  US.  citizens;  and.  (4)  foreign 
partnerships  or  associations  wholly 
f)wned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guardn!  v . 
the  loans  must  lie  repayable  in  full  not 
later  than  the  thirtieth  anniversary  of 


the  disbursement  of  the  principal 
amount  thereof  and  the  interest  r.ir.js 
may  be  no  higher  than  the  ni.ixinMir.i 
rate  established  fn>m  lime  to  time  bv 
USAID.  ' 

Inforrniition  as  to  the  e!it;it)ilijy  of 
iiiveot  irs  ...id  other  a-spetts  cf  liji? 
U'SAID  housing  guar.mtv  program  i  ui 
l)e  f>b);..ir.o(;  from-  Mr.  IVtc  ,\J  Ki„i.;> 
Diro(.tor.  ()[ui.«!  of  Err.ironn.eul  and 
I  rb;m  l'ro(-rte.r,.  U.S.  Ageiif  y  (  ,r 
lnt(  rn  iti-Mi.tl  I^ve.'opir.epf.  Koom  40). 
SA-2,  W.ishingtou,  U.G.  20523-021-1, 
Fax  Nov  (2021  t.6.3-2j'J2  or  0*i3-:'S0/, 
Teli:ph-;:;i;-  (202J  (;>r5-25.^,il. 

ilatC'l.  Aup.i'jf  to,  1«»<M. 
SSii  hapl  C.  Kitay. 

A:  :.'-tnnt  Crr-r'tl  r.'unsrl.  Hi^n^:.,  lo,  Cl.,h,l 
r'.fy.n.'ins  Fi-hi Support nn J Fo-itt-irh,  US 
/J.^eni  vfor  tntrmattnnnl  Dev-lnpnirnt 
(f-R  tVn-  <>4-2tW]4  Filed  R-1')-«)4:  HA^  ..,i,| 
BH-tlWG  CODF  61»«-0t-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

(C-1 22-81 6J 

Certain  Softwood  Lumber  F>roducts 
From  Canada:  Notice  of  Pane! 
Decision.  Revocation  of  Countervailing 
Duty  Order  and  Termination  of 
Suspension  ot  Liquidation 

agency:  Luporl  Administration. 
International  Trade  Administration. 
Department  of  Ck>mmerce. 
action:  Notiie  of  Panel  Decision, 
Revocation  of  Countervailing  Duty 
tJrde.r  and  Termination  of  .Su.s|>pnsion  of 
Liquidation. 

SUMMARY:  On  February  23, 1994,  Ihe 
Binational  Panel  convened  under  ihc 
United  States-Canada  Free  Trade 
Agre.<iment  issur*d  a  decision  afTinntng 
the  Department  of  Commerce's  (the 
Department)  determination  i&sued 
pursuant  to  remand  that  the  Cmadian 
provincial  gov.imments  were  not 
providing  countorvailable  subadies  ti> 
pro«lucers  or  exporters  of  cjjrtain 
soflwotxi  luinljer  products.  The  United 
Slates  requuoted  that  an  Exlraordi/iary 
Chalionge  Committee  (ECC)  be 
convened  to  review  the  BiMatior..d 
Panel's  docisiin  On  Augu>-t  3,  VJ^M.  J.'if 
KiX:  affirm»Hl  the  Binational  Panel's 
Febr.iary  23,  1994,  order  affirming  the 
I>'parUnent's  nnletermination. 
Thenifo:-!!,  we  are  revoking  Uie 
c^).intervailing  duty  order  on  oi.'lain 
softwood  hunber  products  from  r;'Uiada 
and  ordering  the  termination  of 
>.uspension  of  liquidation. 
&FCCTIVE  DATE:  August  16, 1U94 
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FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Parkhill  or  Norbert  Gannon,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230: 
telephones:  (202)  482-4126;  (202)  482- 
2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  28. 1992,  the  Department 
determined  that  the  Canadian  provincial 
governments  were  providing 
countervailable  subsidies  to  producers 
and  exporters  of  certain  softwood 
lumber  products  (57  FR  22570).  On  July 
6, 1992,  the  International  Trade 
Commission  notified  the  Department  of 
its  determination  that  a  U.S.  industry 
was  being  materially  injured  by  reason 
of  imports  of  certain  softwood  lumber 
products  from  Canada.  On  July  13, 1992, 
the  Department  published  in  die 
Federal  Register  (57  FR  30955)  the 
countervailing  duty  order  on  certain 
softwood  lumber  products  from  Canada. 

The  Department's  determination  was 
reviewed  by  a  Binational  Panel  under 
the  United  States-Canada  Free  Trade 
Agreement.  The  Binational  Panel 
remanded  the  determination  to  the 
Department  and  ordered  it  to  find  that 
no  countervailable  subsidies  were  being 
provided  to  softwood  lumber  producers 
or  exporters  by  the  Canadian  provincial 
governments.  The  Department  filed  its 
amended  redetermination,  which  the 
Binational  Panel  affirmed.  The 
Binational  Panel's  decision  became  final 
on  March  17, 1994  (59  FR  12584).  The 
United  States  requested  that  an  ECC  be 
convened  to  review  the  Binational 
Panel's  decision.  On  August  3, 1994,  the 
ECC  affirmed  the  Binational  Panel's 
Order  Affirming  the  Determination  on 
Remand.  Therefore,  we  are  revoking  the 
countervailing  duty  order  on  certain 
softwood  lumber  products  firom  Canada, 
effective  March  17, 1994,  and  ordering 
the  U.S.  Customs  Service  to  terminate 
the  suspension  of  liquidation  on  all 
entries  made  on  or  after  that  date.  Cash 
deposits  made  prior  to  March  17, 1994 
are  not  addressed  in  this  notice. 

Termination  of  Suspension  of 
Liquidation 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  liquidation  of  certain 
softwood  lumber  products  from  Canada, 
effective  March  17, 1994,  to  cease 
collection  of  cash  deposits  on  certain 
softwood  lumber  products  from  Canada, 
and  to  proceed  with  liquidation  of  the 
subject  merchandise  which  entered  the 


United  States  on  or  after  March  17, 
1994,  without  regard  to  countervailing 
duties. 

Dated:  August  12, 1994. 
Paul  L.  JoSe. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-20230  Filed  8-15-94;  8:45amj 

BILLING  CODE  3510-05-P 


National  Institute  of  Standards  and 
Technology 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  government  owTied 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld,  National 
Institute  of  Standards  and  Technology, 
Office  of  Technology 
Commercialization,  Physics  Building, 
Room  B~256,  Gaithersburg,  MD  20899; 
Fax  301~869-2751.  Any  request  for      . 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  The 
inventions  available  for  licensing  are: 

NIST  Docket  No.  90-026 

Ti(7e;  Novel  Multifunctional  Acrylates 
and  the  {Synthesis  Thereof. 

Description:  A  new,  facile  synthetic 
technology  developed  at  NIST  makes 
available  a  wide  range  of  hydrophobic 
and  hydrophilic  multifunctional  acrylic 
monomers  and  oligomers  that  are  not 
readily  available  by  other  synthetic 
processes. 

NIST  Docket  No.  93-003 

Title:  Method  of  Adhering  Substrates. 

Description:  Two  substrates  can  be 
joined  together  by  exploiting  the  natural 
attraction  between  acidic  and  basic 
molecules.  A  new  acid-base  bonding 
technique  developed  at  NIST  permits 
strong  (yet  reversible)  adhesion  without 
substantially  altering  material  properties 
near  or  across  the  interface. 

NIST  Docket  No.  93-036 

Title:  Method  of  and  Articles  for 
Accurately  Determining  Relative 
Positions  of  Lithographic  Artifacts. 


Description:  In  the  21st  century, 
making  a  4-gigabit  computer  chip  will 
require  accurately  stacking  together 
many  circuit  layers  with  nanometer- 
scale  features.  To  help  make  such 
devices  a  reality.  NIST  researchers  have 
developed  a  procedure  for  measuring 
alignment  flaws  smaller  than  10 
nanometers. 

NIST  Docket  No.  93-054 

Title:  A  Procedure  for  Digital  Image 
Restoration. 

Description:  A  fast  procedure  to 
improve  the  deblurring  of  images 
incorporates  a  new  type  of  a-priori 
constraint  that  sharply  suppresses  noise 
contamination,  is  applicable  in  very 
diverse  imaging  contexts  and  requires 
only  a  workstation-sized  computer. 

NIST  Docket  No.  93-0600 

Title:  High  Speed  Amplitude  Variable 
Thrust  Control. 

Description:  A  new  NIST  invention 
provides  a  means  of  precisely  and 
rapidly  varying  the  thrust  produced  by 
a  high  pressure  fluid.  The  control 
system  uses  a  piezoelectric  stack, 
displacement  amplifier,  and  high 
pressure  axial  valve  assembly.  A 
microprocessor  (filong  with  the 
associated  energy  storage  and  power 
amplifier  system)  can  change  the 
displacement  of  the  piezoelectric  stack 
in  as  little  as  ten  microseconds. 

Dated:  August  9. 1994. 
Samuel  Kramer, 
Associate  Director. 

(PR  Doc.  94-19995  Filed  &-15-94;  8:45  am] 
BILUNO  C006  3S1»-13-M 


National  Institute  of  Standards  and 
Technology 

AQENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
vkTiting  to:  Marcia  Salkeld,  National 
Institute  of  Standards  and  Technology, 
Office  of  Technology 
Commercialization,  Physics  Building, 
Room  B-256,  Gaithersburg,  MD  20899; 
Fax  301-869-2751.  Any  request  for 
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iiifiirni.ition  should  inijiul.;  ihw  NiJST 
H'.x.kiM  Nn.  and  Titlo  for  fhr  rr}n\  .mi 
invcjition  as  indirat?>d  hf^Iow 
SUPPLEMENTARY  INFORMATION:  Th(> 
i.nf^ntions  available  for  li(>»i,s;nR  aw. 

MST  Ducket  NO.  91-J)07 

TH.'n:  X-Ray  Fhotoelft-tnin  Hjihssjd.i 
Spf>ctruinRtry  System. 

IJuscription:  N»iW  NIST  t»;.:hr.rj!i)>2y 
using  x-ray  ph<jto«Iet;1ron  cniission 
sptv  iroscopy  mskes  it  possibln  Jo  obtain 
dt;pth  information  on  i'hpmic.al  s[>f;«,i(;.s- 
located  i  to  5  nanoniPtf;,-s  bin>',iJi)  h 
matfirial  surface.  The  tHcbniqur 
I'b'iniratfs  distortions  in  fht:  (iatii  vv.bii  h 
-    may  result  from  c:han{,;r-.  in  po'-itio'i 
between  thw  sample  s.nd  nlecfnm 
spprtronneler  dtiring  analysis  It  also 
lakes  advantaf;e  of  the  x-ray  r.-Hf  fix  ify 
of  the  sample. 

NIST  Docket  No.  92-049 

Ti'Jti:  Faraday  Effect  Magniftii  Fivld 
.Sensor. 

Df^siription:  NIST  jes«Mn:hi:rb  h.ivi- 
successfully  demonstrated  a  flux- 
ronrentration  technique  for  enhaniinj/ 
the  sensitivity  of  magneto-optic 
magnetic  field  sensors.  The  resiiltinjj 
Faraday  effect  sensor  is  200  limes  nior»> 
sensitive  than  the  magnetn-opfir 
ni;itorial  alone. 

NIST  Docket  No.  93-024 

Titlf:  Fiezjjehictrjr  Linear  .Stepping 
Motor. 

ni-scriptioii:  The  Nl.ST  ••Mihperl-  rs  u 
pi.'xo  driven  linear  stepping  in.olor  that 
uses  a  novel  applicPtion  of  ;h»: 
expansion  properties  of  pie;ut)  m  r.;.>a(  s 
coupled  with  a  novel  muitij  bousing.!. 
This  design  provides  gre.-H'-;  t  lampii-;/ 
driving  fone  in  a  robu.st  anrl  stiff 
at  iuiito!  thai  is  easily  m.-'iiiifai  Siin-d 
Ri'j^Ge  of  i.'-uvei  is  iin,,!-(i  i,r,]y  hy 
bousing  len^^tb  with  a  niiDiiiiiim  sti.p 
size  limited  onl>  by  the  tjnality  ot  the 
pov.er  supply. 

MSr  Uoi-.ket  Ni«.  9;i-or>3 

77>.'e  'J'hia  iilni  Mi^jj  Ifujp'rr.!;.;  •> 
.Sdit  iiii  Thermoi  (,'upies 

Dps;  ,  yUon:  The  inveniion  lucinties  a 
incthixl  of  preparing  a  thin  ffb;.  i);.:!^! 
silit  idi;  tlieniHjt  !e;^^•.;«^  tor 
lliermo!  ouj)i('s  with  siipeiioj  i;'i,';,ii,|,:y 
in  air  at  7:iM-')00  decrees  (Ms;;.'  ..nd 
ifiermoconu'es  ni.ide  fi^inv  '•h><. 
structure 

MST  Do<  kf>!  No.  93-072(- 

Til't:  Midlipip  Men)ory  S«'i! 
( )rg;;jiizing  Falferu  Ki?ioor.iI?OM 
Met  work. 

Drscription:  A  MS  P  neuia)  nel  Aork 
has  b<>en  developed  vvhicb  aliows 
jiditirns  to  lie  filte.red,  recognizjnl,  iinil 
I  lassifieil  vvidi  no  pre.' petiilii^l  iL.ss  or 


Filtering  information.  Tl)»;  Iw.hnology 
aliows  adaptive,  higri  au:ur.»cy,  parallel 
<  lassiflratioi;  of (iimpJex  noisy  patterns 
from  a  small  set  of  tr^iiiing  rx.-iiiJ'les 

IJ.iJi-d-  .^ii;ni?t  0,  lO'M 
.Samurl  Krarwrr. 
/Vv.fic  iote  Dirt'f  :nr 

li-R  Dfif    D4-1')'l'V-,  F-;i,.,i  ;;_T,_i),.   ^  45  ^,_,| 
E:luNj  code  351^-t3-M 


Nations!  Oceanic  and  Atmospheric 
Administration 

[l.D.  030994A.) 

Caribt^ean  Fisherv  Managen^ent 
Council;  Public  Meetings 

AGENCY:  Nafionaj  Marine  Fisherii-s 
.Si:rvi.:e  (N.MFS).  .N'dtional  CXeanic  and 
Atmospheric  Aiiministralinn  fNtX-^A), 
Commerce. 

AGTION:  N'f>t!u»  of  pnblii;  meeting 

SUMMARY:  The  Cora!  F».1P  Commitfc'  of 
the  r^iiribbean  Fisher,-  Management 
Council  will  hold  a  meeting  to  discuss 
issues  related  to  marine  reser\'es. 

The  Ctimmifff^e  will  con\ene  on 
August  31,  from  10:00  am  until  4t"H1 
p.m..  in  .St.  Thomas,  VI. 

The  meeting  vvi'l  be  hold  at  the  IB. 
Francis  Armon'.  National  (kiard 
Buildisig.  Estate  N'n/,r;reth.  .St  Thi.m.s 
VI. 

The  meeting  is  open  to  V.v  pubbc. 
and  will  be  conduced  in  Eiigli.sh. 
Fishermen  and  othe*-  interested  pe-rsor.s 
are  invite!  to  attenci  and  pai1i(;ii,„;,; 
With  oral  or  v.riUei  sfatenioms 
reg?rdi';g  .igcru!;!  issjes 

FOR  FURTHER  (NFOnMATICN  CONTACT: 
(.j-ibh.;a;i  Fi'^hery  Man:?i:>.irient  (xii.nt  1!. 
2bb  Miiiioz  Wnera  .Avenue.  .Su;!e  noH, 
S,,n  Juan.  VR  00ylH-2.'i77;  fe'ephcne 

(H(W)  7r,n-.',;!2l,. 

SUPPLFMEWTARY  fNFORMATtOW:  Ti.js 
meeting  is  pbvsif:a!!y  ac. cssible  to 
people  with  d-s.-'bilities.  Fo'  r:iiTi" 
niiur'ii,;!)!).')  or  nTjuc^'s  fr>rsi:;n 
lang'.i  ige  int'M-prc'.jiion  ai.:.-  'cr  oth"t 
.fuv:};, ry  aiijs  please  contact  Miguel  A 
Kolon.  Kxecufive  Hiie*  lor,  (.'anbb«';!n 
l-i'^hery  Mar"  ;g(;))er.'  Counril.  2HH 
Muno:'  Rivtrra  .\\i  ivw,  Si:;t"  J  TOH.  San 
loan   F'K  00«;i??;  fel-'phone:  (HO:t)  7fi(V- 
.'>^2B.  at  le.o;'  .'>  d.iv..,  I'ncr  to  fh<   ;iif(»'!'io 
■  da'e. 

n.-il'td:  .'\ti)Ji;s;  '.(.  i'l'M 
David  S.  (?rvsliii. 

,'t<  /ill/;  Drt-i  iiir  <i!t.ii-<jji  i^'>,;iin> 
(AinSi.,vtittiJ!i,iir,J  MiiiUi),-  i:tf:;l  ,\,jt:  i.uit 
MiiDiw  /■V.'./ii,.'ie.s  ."-'■.■u.'i  I  . 

Mi-;  \\y.      '}-J-T)'i7:i  i  iif.,i.S-V,-'.K    «  4S;l;i:| 
BILLMG  CODE  35»0-;S-* 


P.O.  0608940} 

Caf  (bbean  Fishery  Managprnenf 
Council;  Public  Meetings 

AGENCY:  Nalional  .Mari;»i-  Fishc-ri.-, 
Service  (\MF  Sj,  National  Oceanic  si^l 
Atmospheiii  Aiiministr^jlion  (NOAA) 

f'ninmercfv 

ACTIO';:  N'r.lii  ,   of  puiiiic  meetings. 

SUMMARY:  The  Caribbean  Fishery 
M,<i:ageiii>T,i  (>>(,n(  il  and  its 
Administrate.  pf;o!i)milt.*  will  hoM 
separate  meetings.  The  Qmncil  will 
hold  its  82nd  regular  public  meeting  to 
disi  Uhs  the  Draft  Quis-n  Cjonvh  Fishery 
Manageme::!  Plan,  among  other  topy>: 

The  Count  d  will  convene  on 
.Sepleiiiiier  1  :t.  iyj4.  hum  9:00  a  m 
until  ,')  00  p  m.  and  on  Septcmiier  14. 
f)om  noo  <^.=;i.  until  appioxi'siHteh 
12:00  noon. 

The  Admiiiistralivt  f 'oin-.intti.c  wJl 
nn>et  on  .Sepf.-;  !>«>r  12,  fro)',i  2.!jn  p.,»> 
until  .S:00p:n  .  to  discuss 
adiuinisfr^'ivr  matter.-  rega.'^ding 
Counj  il  opemtiijn. 

Both  me«Mi!!gs  will  Lkj  held  at  t!:"- 
Confenmce  Koom  of  the  Ca.~)v;!le  Mirtel 
in'Christiansted,  .St.  Cro'X.  VI 

The  meelmgs  arr;  open  to  the  publii 
^iud  wiil  lie  confiuctrd  in  FngJish. 
Fishermen  and  other  intereslc*}  persim; 
are  !n\  iieii  to  .iltend  and  particip.iie 
with  orhi  or  v»Titten  sratrn.ciiis 
reg.irding  agenda  issur-s. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ciinbfie.-m  Fishery  Management  ( jumi  j. 
268  Muno/.  H  vera  Avenue,  Su.l.:  ) !()«. 
San  Juan.  FK  flO'nH-2.=i77.  to!,  jdio.n- 
(POM)  76fV-')92ti. 

SUPPLEMENTARY  tNFORi*AT!ON:  J  !;ev'  " 
u'eetnr-;s  arc  physicallv  accessible  to 
j.eopii'  With  disahi!i;ies.  For  more 
iidormatioii  or  rofjaesls  f«ir  ":;':i 
language  iiiferp,.  tj},-,,..;  nvuMm  .itl-.e. 


.u:.xii!3'v  aj 
Kwbm.F-r-. 


:K 


utive  Dii-,  (,!.)r  rari!)!Hv;.i 


|i";,.-.e  lonlaci  >.!ig; 


Fisherv  Management  C-imnil    *(,n 
Munoz  Riv.T,>  Avenue  Suite  lliiji  S.i;i 
I-.m;  i'R  00rfi;i.  telephone,  {myn.  7i,iV- 
5')2h.  :.t  lf;ist  S  d.rys  prm,  to  li«    1,:  I'l:  '.• 
dite. 

I  '...,!     ..>    ••■„v|  '(     1    "J4 

na\id  S.  Jrifsfin, 

.'.'  •mgnimt'ii:  Utfu.ijoirn^li.ii,.-, 
(,>;iwniinit.T ,;.,.£/ Afj,ic^.„i„j,,;  A,'.. (,...,...,/ 
.*  Utniif  Fi>hi  ■;  ^es  Strvicf. 
!!  K  !)..,    '14    I'er-.^  )-;'•  da    !S- -H.  .s ->'  .  i,.| 


[i.D.  0e0894Aj 

Endangered  Species;  Permits 

AGENCY:  \iiti(mal  Marine  Fisher.i-s 
.Ser.i.  ,-  (Wli  .s).  Natioi-.al  f>  -  ,uii<  .iiMl 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  Modification  3  to 
Permit  825  held  by  the  Columbia  River 
Inter-Tribal  Fish  Commission  (P513). 

On  September  15,  1993  notice  was 
published  (58  FR  48354)  that  an 
application  had  been  filed  by  the 
Columbia  River  Inter-Tribal  Fish 
Commission  for  a  modification  to 
Permit  825  to  take  listed  Snake  River 
Chinook  salmon  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

Notice  is  hereby  given  that  on  .-Xiigust 
9,  1994,  ;Ts  authorizml  by  the  provisions 
of  the  ESA,  NMFS  issued  IVlodification 
3  to  Permit  Number  825  (P513)  to  take 
listed  Snake  River  spring/summer 
chinook  salmon  subject  to  c«rtaiii 
conditions  set  forth  therein.  The 
modification  increa.ses  the  take  numbrrs 
for  a  cryopreservation  study,  but 
restricts  the  take  to  post-spawned  adult 
male  fish. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith:  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  subject  of  this  permit;  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-222  of  Title  50  CFR.  the  NMFS 
regulations  governing  listerl  specifs 
permits. 

The  application,  permit,  and 
supporting  dofumentution  are  av  :iiiab)e 
for  review  by  inti.restsid  p<':sons  in  the 
following  offices,  by  appointment: 

Office  of  Prot«!Cted  Resources,  NMFS, 
I.{;i5  Edst-West  Highway,  Silver  Spring, 
WD  209I0-322O  (:i(Jl-7'l3-2322),  ,v.n\ 

Eiivironmcntid  <uui  T(;i:hniia! 
Services  Divisicm,  NMi'S.  NOAA.  'ii  i 
North  East  11th  Ave..  Room  h2\]. 
Piiril  md.  OR  97232  (503-230-54(1',)). 

DMfd:  August  <).  l')')4 
Hprbert  W.  Kuufir.an, 

Drpiityl)ir'.'(  t'.r.  Offtcf  of  I'mlt-i  trd 
Hfkourcr.s.  Xntianal  ManiU'Fishvrii-s  Sfn  /rr 
({■R  IJoc.  <)4-l'i<)72  Filftl  H-IS-'H.  K;4')  ,mt.\ 
BILLING  CODE  3S10-22-F 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Nepal  on  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products 

August  10.  1094. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

leunifer  Tallarico,  Intoiiiational  Trade 
Spp(  iahst,  Office  of  Textiles  and 
.■Xppaid,  I'.S.  Department  of  Conunerce, 
(202)  4f  2-i212.  For  iuforinaiion  on 
categorii'S  for  which  consultations  have 
l;een  niquestf.'d,  call  (202)  4f!2-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Ex'cutive  Order  11851  Dl'M.irc  h 
1,  1<)72,  as  n;;it;i!di'd;  sei  tioti  204  of  tht; 
.AiiricLiitu^il  Act  ol  l'if)6.  .1-  amciidfd  [7 
I'.S.C   Ui!S4). 

On  luly  29,  1994,  ujuier  the  terms  of 
Si'c:tioii  204  of  the  Agricultural  Act  of 
T:)5n,  as  aniended,  tin;  r.cjvenunent  of 
the  United  States  requested 
consultations  with  the  Covernnient  of 
Nepal  with  respect  to  cotton  and  man- 
made  fiber  dresses  in  Categories  33R/ 
IJ3B,  prochiced  or  manufactured  in 
Nepal. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consuh.itions  with  the 
(loverument  of  Nepal,  the  Coniinittct;  for 
the  hnplenientation  of  Textile 
A^r^'l■nlents  may  later  establish  a  limit 
for  tht;  imtry  and  wit!ulraw;d  from 
\v.in>h<iuse  fcjr  consiiniption  ofcotion 
and  n;.-in-mad(!  fii)er  tL.'Xtile  pnxiucts  in 
Categoi  ies  330/030,  producfid  or 
maiuifscturcd  in  Nejjal  and  exported 
durin^lhf'  Iwtdvo-tuonth  period  whic;h 
bei;a:i  On  July  29,  1!)94  and  iixtcnils 
throi:4  jiily'2H.  1995,  at  a  level  of  not 
les.sihjn  14ii,ti5fi  dozen.    "     - 

A  suiimirv  market  statement 
conceriing  Categories  'J?,(i/b:UJ  follows 
this  nojic  f. 

An\  (ino  u  isl-.iiig  to  connnent  or 
pro",  nle  data  or  information  regarding 
the  li'Mtincnt  of  Catognries  33h.'tj36,  or 
to  (.:ii;:tii';nt  on  domestic  production  or 
avaiialijlity  of  products  includi-d  in 
Categories  336/030.  is  invitt:d  to  submit 
10  copies  of  such  conuiumts  or 
information  to  Rita  D.  Hayes,  Chairman, 
C^onunittee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 


in  the  context  of  the  consultations  with 
the  Government  of  Nepal. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
OfHce  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements  - 
con.sidcrs  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  rhe  agreemeiU  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  c:oncerning 
Categories  336/630.  Should  such  a 
solution  be  reached  in  consultations 
v.ith  the  Government  of  Nepal,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
appa-^el  categories  in  terms  of  HTS 
numbers  is  available  in  tlte 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sc:hedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993). 
Rita  D.  Hayes, 

dunniuin,  Cu'.nmUifi'  foy  tht-  ImiilfnirnlntiKti 
nfTaxtileAfirfTim.-nts 

Market  .StalKmeiii — Nffpyl 

CatPRory  ."Jllfi/fi.lfi — C:((ttnn  ai-.d  Manmade 

Kibi-r  Difisses 

July  !<}!)4 

hr.pitrt  Situatior  mul  C.nnchisitin 

U.S.  iniporls  of  ci.ltou  and  manmade 
fiber  dresses.  Category  33t)/636,frnm 
N(>pal  reached  174.621  dozen  during  the 
year  ending  May  1994,  three  times  the 
58,596  dozen  shipped  during  the  year 
ending  May  1993.  During  the  first  five 
months  fif  1994,  imports  of  Categorv 
336/636  from  Nepal  surged  tO  138,555 
dozen,  more  than  triple  the  42,801 
dozen  imported  during  the  same  period 
in  1993  and  nearly  double  Nepal's  total 
calendar  year  1993  level. 

The  sharp  and  substantial  increase  of 
Category  336/636  imports  from  Nepal  is 
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disrupting  the  U.S.  market  for  cotton 
and  manmade  fiber  dresses. 

U.S.  Production,  Imparl  Pfnt-tratinn  and 
.\}arkel  Share 

U.S.  production  of  cotton  and 
manmade  fiber  dresses.  Category  336/ 
636,  fell  from  15,290,000  dozenin  1989 
to  12,710,000  dozen  in  1993,  a  decrease 
of  17  percent.  In  contrast.  U.S.  imports 
of  cotton  and  manmade  fiber  dresses, 
Category  336/636.  increased  from 
.■5,891,000  dozen  in  1989  to  6,312,000 
dozen  in  1993,  a  7  percent  increase.  U.S. 
imports  in  Category'  336/636  are  surging 
in  1994,  increasing  33  percent  in  the 
first  five  months  of  1994  over  the 
January-May  1993  level. 

The  ratio  of  imports  to  domestic 
production  increased  from  39  percent  in 
1989  to  50  percent  in  1993.  The 
domestic  manufacturers'  share  of  the 
cotton  and  manmade  fiber  dress  market 
declined  from  72  percent  in  1989  to  67 
percent  in  1993,  a  decline  of  5 
percentage  points. 
Duty-Paid  Valuvund  I'  S.  Producers  Pricp 

Approximately  84  percent  of  Category 
336/636  imports  from  Nepal  during  the 
year  ending  May  1994  entered  the  U.S. 
under  HTSU.SA  6204.42.3050— 
Women's  woven  cotton  dresses,  other 
than  corduroy:  and  HTSUSA 
6204.44.4010— Women's  woven  dresses 
of  artificial  fibers,  containing  less  than 
36  percent  wool  or  fine  animal  hair  by 
weight.  These  dresses  entered  the  U.S. 
at  landed  duty-paid  values  below  U.S. 
producers'  prices  for  comparable 
dresses. 

jFR  Doc.  94-200.52  Filed  H-l.i-94:  HA5  .)n:| 

BILLING  CODE  3510-DR-^ 


CONGRESSIONAL  BUDGET  OFFICE 

Transmittal  ot  Sequestration  Update 
Report  for  Fiscal  Year  1995  to 
Congress  and  the  Office  of 
Management  and  Budget 

.    Pursuant  to  Section  2.'54(b)  of  the 
Balanced  Budget  and  Emergency  Dofii  it 
Control  Act  of  1985  (2  U.S.C.  9U4(h)). 
the  Congressional  Budget  Office  hereb\ 
reports  that  it  has  submitted  its 
Sequestration  Update  Report  for  F'isciil 
Year  1995  to  the  House  of 
Representatives,  the  Senjitc.  and  the 
Office  of  Management  and  Buriget. 
Stanley  L.  Greigg, 

Director.  Office  of  Intfrgovcrnmrntal      ' 
Helations.  Congressional  Budget  Office. 
IFR  Doc.  94-i9>:i8r,  Filed  8-15-94;  8.45  iimj 
BILLING  COD€  4107-02-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  94-C0013] 

The  Toro  Company,  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  Acceptance  of  a 
Settlement  Agreement  under  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  Part  1118.20(eHh). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  vvith 
The  Toro  Company,  Inc.,  a  corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  .Secretary  by  August  31 
1994.  -     .        n 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  94-C0013,  Office  of  the 
Secretary,  Consumer  Product  .Safety 
Commission.  Washington,  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J,  Gidding,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission. 
Washington,  D.C.  20207;  telephone 
(301) 504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  settlement  agreement  and  order 
appears  below. 

I);>l('d:  .•\ui;ust  8.  1994. 
Sadye  E.  Dunn. 

Si  ( ii-tar\ . 

.Seltlemenl  Af^fiement  and  Order 

1.  This  .Sfiilempnl  .'Xgrt-fment  and  Order. 
enteicd  iii;o  hotwcen  The  Torn  Comp.my.  ii 
'  orpor.itKjn  f.h(;rf'ir.r.ftpr  ■■Tort>'l,  .nid  ih'f 
st.ilf  of  theLoiiMimc.'-  Produil  .'^,iti';v 
C.'uniniissi(jn  fhcrciiiiiflrr  "'thi'  st.itf)  is  ,i 
mmproinisM  r-solution  of  thr  maltiT 
(!i-s(  nii.'cl  herein,  without  a  hedrinjJnr 
>iii.Tniin,i!ioii  ())  issuesof  law  or  fiit  t. 

/  ThrP.-.m,", 

2    I  ht'  loro  C:i)i!!})any  is  a  i  nrpor.ilinn 
|>^^ani/(•d  aiui  existing  under  the  hw^  of  ih" 
'-l.ije  of  DeldWtfr-e.  with  its  print  ip.il  corpomte 
uffue.s  !()(  flted  .-M  Hll  1  i,ynd;.le  .-Xvenue 
.Sfiiith.  Hloonniigion  .Minnesota  5542(K11'H). 

i    1  iie  st.itl  ol  the  Consumer  ProdiK  t  .S,i!et\ 
rtjiniiiissi.jii  (hereinafter  'tlie  Commission") 
are  those  iiienihe.-s  of  the  Comiiiissinns  staff 
responsii)le  for  enl'orc  ing  the  hius 
adiniiiislered  iiv.  ihe  Coiiiniission    The 
Coiiiniission  i;,an  iiuitipendt m  federi<l 


regulatory  agency  established  bv  Congress 
pursuant  to  .section  4  of  the  Consumer 
Product  Safety  Act  (hereinafter,  "the  CP.SA  • 
or  "the  Act").  15  U.S  C.  §  205.3. 

//.  Jurisdiction 

4.  On  .November  7.  1989,  Toro  acquire.] 
Lawn-Boy.  Inc.  (hereinafter  'Lawn-Boy  ).  ,i 
manufacturer  and  distributor  of  variou's 
models  of  lawn  mowers.  Lawn-Boy 
manufactured  the  lawn  mowers  at" issue  m 
this  proceeding  for  sale  to  consumers  for  um.. 
around  permanent  or  temporarv-  households 
or  residences.  These  lawn  mowers  are 
•consumer  products"  within  the  meaninii  of 
s»Htion  3(a)(1)  oftheCPSA,  15  use 
§2051(a)(l). 

.5.  Between  approximately  CV  tober  1    1987 
r>nd  August  29,  1989,  Lawn-Boy 
manufactured  and  distributed  over  lf>0,0«X) 
lawn  mowers,  identified  as  "L  '  series  lawn 
mowers,  for  sale  to  consumers  throughout  the 
l-niled  States.  During  1989  and  1990,  Lawn- 
Boy  also  manufactured  lawn  mowers  under 
the  "M  '  series  and  "Model  8157  ' 
designations,  respectively,  for  sale  to 
<  oflsumers  throughout  the  Inited  Stales 
Lawn-Boy.  therefore,  is  a  "manufacturer"  ol 
<.onsuiTier  products  which  are  "distributed  in 
Commen  e ",  as  those  terms  are  defined  in 
sections  ,'j(a)l4)  and  ( 11 )  of  the  CFSA.  1 5 
I'.S.C.^  2052(a)(4)  and  (11). 

r>.  After  its  acf]uisilion  by  Toro.  Lawn-Hoy 
operiited  as  a  whollv-owned  subsidiary  of 
Toro  until  July  11,  1992,  wheii  its  assets  and 
liabilities  were  transferred  to  Toro.  Sint  e  its 
iicquisition  of  Lawn-B<n\  Toro  has  Ix-en 
responsible  for  controlling  the  a<  ts  and 
prai  ti(.es  of  l^awn-Boy,  including  ass-jrir.ii 
that  Lawn-Boy  complied  with  the 
rwjuirements  of  section  1. Sib)  of  the  CP.SA.  15 
I'  S.C.  tj  2004(1)).  ,)nd  the  n-guutions  issi.t-d 
thereunder.  IBCF  R  tj1115  »•/  mhj. 

///  The  Products 

7  The  produ(  ts  at  issue  in  this  ina'tei  ;,re 
v\,jlk-l>i'l-,i:)d  lawn  mowers. 

IV.  Staff  AHegations  Concerning  the  "L 
Series.  ".Nf "  Senrs  and  ■Model  H]r,~    Lin  n 
^Jo^^ers  and  the  Faihire  of  Torn  7  r.  Assure 
I'hat  its  Suh.-.u!inr\:  Lown-Pov  Ccniplied 
With  thr  Pepnrting  lirqiurvnu-rAs  of  Se,;;-.  -, 
l'>lhlol  iheCPSA 

H.  Set  t;.jn  rjlb)  of  the  C;onsi;tner  Produ.  t 
Sifety  A(  f .  15  U  S.C.  §  20f.4ll)).  requires  a 
mnnutac  'urerof  a  consumer  produc  t  who. 
intirnh'i.  obtains  infoniiiition  tfiat 
rensiin.ibly  supports  the  i  one  hision  that  tl;e 
))rodin  )  (  oiilains  .-,  defe<  i  w  hi<  h  c  mild  <  T>-;,:e 
.1  siibsiiui;ial  produf  I  ha/ard  or  th;ti  the 
produi  t  (  reates  an  unreasonable  risk  of 
si-rious  injury-  or  death  to  inform  the 
c;ominisvion  in.medi.iteiy  ol  llie  deiet  I  or 
risk. 

The  "I.    Series  l^wn  Mowers 

9.  Between  October   1987  and  ,\.;g.:st. 
19H9  I  awn-Boy's  'I, "  series  |,-,wn  mowers 
were  ecjiiipjied  with  j;as  tanks  that  were 
siisieplible  to  leakage  because  of  imjirnpe: 
hoiui.iig  ol  the  lank  halves  during  ,i  hot-pl.ite 
welding  process.  l.awn-Bov  le.irned  ot  the 
leakage  pioblem  in  IfthH  and  repiuc cd 
le.ikiiig  ijas  t.mks  oil  |,i\\  n  n.ovsers  broiigbt   n 
lor  ser\ic  e  through  I'lOO.  I:;  e.irlv  19H9 
L.fwn-Boys  fuel  t.mk  supplier  iiiod.fed  the 
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tank  design  to  improve  bonding  of  the  gas 
tank  halvM.  In  August  1989,  Lawn-Boy 
authorized  its  tank  supplier  to  build  new 
machinery  to  improve  the  hot-welding 
process  to  correct  the  leakage  problem. 

10.  After  Toro's  acquisition  of  Lawn-Boy  in 
1989,  Lawn-Boy  continued  to  receive 
complaints  about  seam  leakage  on  "L"  series 
mower  gas  tanks,  and  Lawn-Boy  dealers 
continued  to  replace  leaking  tanks  on 
mowers  brought  in  for  service.  In  its  capacity 
as  coqmrate  parent  of  its  wholly-owned 
subsidiary,  Lawn-Boy,  Toro  knew  or.  with 
the  exercise  of  due  diligence,  should  have 
known  that  the  tanks  were  defective  and  that 
the  defect  could  expose  consumers  to  a 
substantial  risk  of  injury  from  fire. 

11.  Despite  the  pattern  of  tank  seam 
failures  that  continued  after  Toro's 
acquisition  of  Lawn-Boy.  Toro  failed  to 
provide  any  information  concerning  the 
failures  to  the  Commission  until  a 
Commission  investigator  inspected  Lawn- 
Boy  in  November.  1990.  Toro  did  not  file  an 
initial  report  under  wction  lS(b)  until  March. 
1991. 

12.  Tore  felled  to  report  information 
concerning  gas  tank  seam  failures  on  "L" 
series  mowers  to  the  Commission  in  a  timely 
manner  as  required  by  section  15(b)  of  the 
CPSA.  as  amended.  15  U.S.C  §  2064(b). 

The  "M"  Series  Lawn  Mowers 

13.  During  1989  and  1990.  Lawn-Boy 
manufectured  and  distributed  "M"  series 
lawn  mowers  that  experienced  gas  tank 
leakage.  The  method  of  mounting  and 
attaching  the  tanks  to  the  mower  engines 
resulted  in  wear  on  the  tanks  that  caused  the 
tanks  to  fail  and  leak.  Lawn-Boy  received 
complaints  of  leakage  after  its  acquisition  by 
Toro,  redesigned  the  mounting  system,  and. 
in  1990,  inchidfld  redesigned  brackets  and 
tanks  in  an  "upgrade  kit"  to  be  installed  by 
Lawn-Boy  distributors  and  dealers  on  "M" 
series  mowers  brought  in  for  service. 

14.  In  its  capacity  as  the  corporate  parent 
of  its  wholly-owned  subsidiary.  Lawn-Boy. 
Toro  knew,  or  with  the  exercise  of  due 
diligence,  should  have  known  that  the 
method  of  mounting  the  tanks  caused  wear 
on  the  tanks  and  could  expose  consumers  to 
a  substantial  risk  of  injury  from  fire.  Despite 
the  pattern  of  tank  failures.  Toro  feiled  to 
provide  any  information  concerning  the 
failures  to  the  Commission  until  a 
Commission  investigator  inspected  Laivn 
Boy  in  November.  1990. 

15.  Toro  biled  to  report  information 
relating  to  gas  tank  failures  on  the  "M"  series 
lawn  mowers  to  the  Commission  in  a  timely 
manner  as  required  by  section  15(b)  of  the 
CPSA.  as  amended.  15  U.S.C.  §  2064(b). 

The  "Model  8157"  Series  Lawn  Mowe.'s 

16.  In  1987  and  1988,  Lawn-Boy 
manufactured  and  distributed  Model  8157 
series  lawn  mowers.  In  1989,  Lawn-Boy 
received  complaints  that  the  gas  tanks  on 
these  lawn  mowers  were  experiencing  gas 
leakage  as  a  result  of  fractures  in  the  fuel  tank 
nipples,  in  1990,  a  revised  fuel  tank  nipple 
was  incorporated  iiyreplacement  tanks  for 
the  Model  81S7  senes. 

17.  In  its  capacity  as  the  corporate  parent 
of  its  wholly-owned  subsidiary.  Lawn-Boy. 
Toro  knew.  or.  with  the  exercise  of  due 


diligence,  should  have  known  that  gas  tank 
fuel  nipples  were  fracturing  and  could 
expose  consumers  to  a  substantial  risk  of 
injury  from  fire.  Despite  the  pattern  of  tank 
failures,  Toro  failed  to  provide  any 
information  concerning  the  failures  to  the 
Commission  until  a  Commission  investigator 
inspected  Lawn-Boy  in  November.  1990. 

18.  Toro  failed  to  report  information 
relating  to  gas  tank  failures  on  the  Model 
8157  series  lawn  mowers  to  the  Conunission 
in  a  timely  manner  as  required  by  section 
15(b)  of  the  CPSA.  as  amended,  15  U.S.C. 

§  2064(b). 

v.  Response  of  Toro 

19.  Toro  denies  each  and  all  of  the  staff 
allegatiens  with  respect  to  the  mowers 
identified  in  this  agreement.  Further,  Toro 
denies  Ihe  allegations  that  the  Lawn-Boy  "L" 
series  lawn  mowers  identified  in  paragraph 
9  of  this  agreement,  the  "M"  series  lawn 
mowers  identified  in  paragraph  13.  and  the 
"Model  8157"  series  lawn  mowers  identified 
in  paragraph  16  contained  defects  which 
created  or  could  have  created  a  substantial 
product  hazard  within  the  meaning  of  section 
15(a)  of  the  CPSA.  15  U.S.C.  2064(a).  Toro 
further  denies  that  any  of  these  lawn  mowers 
created  an  unreasonable  risk  of  death  or 
serious  injury.  Accordingly.  Toro  contends 
that  it  had  no  obligation  to  report  to  the 
Commission  under  section  15(b). 

20.  Toro  contends  further  that  the 
complaints  relating  to  the  Model  8157 
mowers  were  as  a  result  of  a  local 
manufacturer-distributor  dispute  and  that  no 
unusual  reports  of  problems  were  received 
when  the  same  mowers  were  redistributed  to 
other  parts  of  the  country. 

21.  Toro  further  asserts  that  it  has  received 
no  reports  of  injuries  6om  the  use  of  any  of 
the  products  enumerated  in  this  agreement. 
Toro  makes  no  admission  whatsoever  of  any 
fault,  liability,  or  statutory  violation  in  the 
event  any  person  should  claim  injuries 
resultii^  from  the  use  of  these  products. 

22.  Toro  further  contends  that,  to  the 
extent  there  were  any  leakage  problems  with 
any  of  these  lawn  mowers,  those  problems 
arose  prior  to  Toro's  acquisition  of  Lawn- 
Boy.  Lawn-Boy's  prior  corporate  piarent. 
Outboard  Marine  Corporation,  failed  to 
disclost  any  such  problem  to  Toro.  despite 
representing  in  the  agreement  with  Toro  to 
purchase  the  stock  of  Lawn-Boy  that  (1) 
Lawn-Boy  had  no  liabilities  or  obligations 
which  would  be  required  to  be  disclosed  on 

a  Financial  Statement  prepared  in  conformity 
with  generally  accepted  accounting 
principles.  (2)  Lawn-Boy  was  not  in  violation 
of  any  applicable  law,  statute,  order,  rule  or 
regulation,  which,  if  violated,  would  be 
reasonably  likely  to  have  a  material  adverse 
effect,  and  (3)  since  September  30. 1988.  no 
material  adverse  change  or  event  that  was 
reasonably  likely  to  result  in  a  material 
adverse  change  in  the  assets,  liabilities, 
financial  condition,  or  business  of  Lawn-Boy 
had  occurred.  Toro  acted  reasonably  and 
with  due  diligence  in  relying  on  these 
repre.setitations  to  conclude  that  its  newly 
acquired  subsidiary.  Lawn-Boy,  was  in  full 
compliance  with  the  requirements  of  section 
15(b)  of  the  CPSA. 


VI.  Agreement  of  the  Parties 

23.  The  parties  enter  this  agreement  solely 
for  the  purposes  of  settlement.  Toro  and  the 
staff  agree  that  the  Commission  has 
jurisdiction  in  this  matter  for  purposes  of 
entry  and  enforcement  of  this  Settlement 
Agreement  and  Order. 

24.  Toro  agrees  to  pay  the  Commission  a 
civil  penalty  in  the  amount  of  one  hundred 
and  seventy  thousand  dollars  ($170,000) 
payable  within  twenty  (20)  days  after  service 
of  the  Final  Order.  This  payment  is  made  in 
settlement  of  the  staff  allegations  that  Toro 
violated  the  reporting  requirements  of  section 
15(b)  of  the  CPSA  with  regard  to  the  lawn 
mowers  described  above.  In  agreeing  to  this 
settlement,  Toro  affirms  that  it  does  not 
accept  the  Commission  staff  allegations  as 
factual,  nor  does  Toro  admit  to  any  liability 
in  this  matter. 

25.  Toro  further  agrees  to  assist  the 
Commission  staff  in  any  further  investigation 
of  this  mattw  by  providing,  upon  specific 
request  and  without  the  issuance  of  a 
subpoena  duces  tecum,  such  testimony  and 
evidence  as  Toro  would  otherwise  be 
required  to  produce  if  such  a  subpoena 
issued.  Toro  reserves  the  right  to  contest  any 
specific  request  for  information  that  it 
believes  it  would  not  be  required  to  be 
produced  in  response  to  such  a  subpoena, 
and  further  reserves  the  right  to  assert  any 
claims  of  confidentiality  or  privilege  that 
would  be  available  in  the  course  of  a 
proceeding  by  the  staff  to  enforce  such  a 
subpoena. 

26.  The  agreement  to  settle  this  matter  is 
based  on  the  information  provided  to  the 
Commission  staff  by  Toro  as  of  May  20, 1994 
The  Commission  reserves  the  right  to  seek  an 
additional  penalty  if  it  acquires  information 
that  establishes  that,  between  November  7. 
1989  and  November  28. 1990.  Toro  or  its 
authorized  representatives  received 
information  from  its  subsidiary,  Lawn-Boy. 
that  reasonably  supported  the  conclusion 
that  gas  tank  seam  separation  and  leakage  in 
the  "L"  series  mowers  (a)  constituted  a  defect 
which  could  create  a  substantial  product 
hazard,  as  that  terra  is  defined  in  section 
15(a)(2)  of  the  CPSA,  15  U.S.C  §  2064(a)(2), 
or  (b)  created  an  unreasonable  risk  of  serious 
injury  or  death. 

27.  Payment  of  the  full  amount  of  the 
penalty  shall  settle  fully  the  staffs  allegations 
set  forth  in  paragraphs  9  through  18  above. 
subject  to  the  reservation  contained  in 
paragraph  26. 

28.  For  the  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  §  2055(b),  this  matter  shall 
be  treated  as  if  a  complaint  had  issued. 

29.  Upon  provisional  acceptance  of  this 
Settlement  Agreement  and  Order,  the 
agreement  and  order  shall  be  placed  on  the 
public  record  and  shall  be  published  in  the 
Federal  Register  in  accordance  «nth  the 
procedure  set  forth  in  16  CFR  1118.20(e).  If. 
within  15  days  of  publication,  the 
Commission  has  not  received  any  written 
request  not  to  accept  the  Settlement 
Agreement  and  Order,  The  Settleihent 
Agreement  and  Order  will  be  deemed  to  be 
finally  accepted  on  the  16th  day  afrer  the 
date  it  is  published  in  the  Federal  Register 
(16CFRlll8.20(n». 

30.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 


Federal  Register  /  Vo).  59.  No.  157  /  Tuesd.v.  August  16,  1994  /  Notices 


42035 


Commission,  Toro  know  ing.'v.  volunteriiy. 
and  completely  waives  any  righls  it  might 
have:  (1}  to  an  aAministreiive  or  judicial 
hearing  with  respect  to  the  Commission  s 
claim  for  a  civil  penalty.  |2)  to  jud.cial 
review  or  other  chaJlenge  to  or  cor.tes)  ci  ;.%t 
validity  of  the  Commission's  action  with 
regard  to  its  claim  for  a  civi!  penaltv  (3)  ic, 
a  determination  by  the  Com.mission  as  lo 
whether  a  violation  cf  section  15(b)  of  tKt 
CPSA.  15  U.S.C.  §  2064;b).  has  occurred,  tr.C 
(4)  to  a  statement  of  fmdings  of  fact  sr.d 
conclusions  of  law  v»  ith  regard  to  the 
Co.mmission's  claim  for  a  civil  penal!\. 

31.  The  parties  further  agree  that  t.Ve 
Commission  shall  issue  the  incorporated 
Order  under  the  CPSA.  15  li  S.C  §  2051  ft 
seq..  and  that  a  violation  of  the  Order  will 
subject  Toro  to  appropriate  legal  action. 

32.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement  may 
be  used  to  vary  or  contradict  its  term<;. 

Dated:  June  13,  19^4. 
The  Toro  Comparv 
J.  David  Mcintosh. 
Vice  President  and  Gf-r.erci  Monorci 
Consumer  Division 

The  Consumer  Product  Safety  Commiss;c.- 
David  Schmeltzer 

Associate  Executive  Director.  Office  cf 
Compliance  and  Enforcemtnt 
Eric  C.  Stone 

Director.  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement 
Michael  J.  Gidding 
Attorney,  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement 

Order 

In  the  Matter  of  THE  TORO  COMP.^.NY. 
INC..  a  corporation.  CPSC  Docket  No  94- 
C0013. 

Upon  consideration  of  the  Settlement 
Agreement  entered  between  respondent 
The  Toro  Company,  a  corporation,  and 
the  staff  of  the  Consumer  Product  Safety 
Commission;  and  the  Commission 
having  jurisdiction  over  the  subject 
matter  and  The  Toro  Companv;  and  it 
appearing  the  Settlement  Agreement  is 
in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement,  The  Toro  Company  shall 
pay  to  the  order  of  the  Consumer 
Product  Safety  Commission  a  civil 
penalty  in  the  amount  of  one  hundred 
and  seventy  thousand  dollars 
($170,000),  within  twenty  (20)  days  after 
receipt  of  the  Final  Order  and  Decision 
in  this  matter. 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  8th  day 
of  August,  1994. 


Bv  order  cf  the  Co.Tmisfiorj 
Sadye  E.  Dunn, 

Sccrtiory.  Consumer  Prcduct  Soft:\ 
Commission. 

iFR  Doc.  94-19800  Filed  8-15-04   h  45  £- 
BILLING  CODE  S3S5-01-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Intelligence  Agency  Scientific 
Advisory  Board  Meeting 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  cf 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
cf  Public  Law  94-409,  notice  is  herebv 
given  that  a  closed  meeting  of  the  DL'^ 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 
DATES:  Tuesday  and  Wednesday  30  and 
31  August  1994  (0900  to  1600).' 
ADDRESSES:  The  Defense  Intelligence 
Agency  (DIAC),  Boiling  AFB. 
Washington,  DC  20340-5100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W.S.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory- 
Board,  Washington.  DC  20340-1328 
(202)  373^930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  August  10,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Uoison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-19951  Filed  8-15-94:  8  45  &.t4 
BILLING  CODE  SOOO-04-M 


Office  of  the  Secretary  of  Defense 

Defense  Advisory  Committee  on 
Women  in  the  Services  PACOWITS) 
Meeting 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463,  as  amended,  (5  U.S.C.  app.  §  10 
(1972))  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Defense  Advisory 
Committee  on  Women  in  the  Services 
(DACOWITS).  The  purpose  of  the 
meeting  is  to  review  unresolved 
recommendations  made  by  the 


Committee  at  the  DACOWITS  19<54 
Spring  Conference,  review  the 
Subcommittees  Issues  Agenda,  and 
discuss  other  issues  relevant  lo  wtme.T 
m  the  Services.  All  meeting  sessions 
will  be  open  to  the  public. 

DATES:  Sepleirber  12.  199-;  f;  30  h  zr,  - 
4  p.m 

ADDRESSES:  FBC  Conference  Rou.t, 
3A682.  The  Pentagon.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Martha  C. 
Gillette,  USN.  Office  of  DACOWITS  f.r.d 
Military  Women  Matters,  OUSD 
(Personnel  and  Readiness),  The 
Pentagon,  Room  3D769,  Washingtcn  DC 
20301^000,  Telephone  (703)  697-2122. 

Dated:  August  10,  1994 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Lciscr. 
Officer,  Department  ofDeftnse 
IFR  Doc.  94-19952  Filed  8-15-54.  8.45  £:r.) 

BILLING  CODE  MOO-04-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice;  Correction 

AGENCY:  Defense  Logistics  Acencv. 
Department  of  Defense. 
ACTION:  Notice;  correction 


SUMMARY:  The  Department  of  Defense  is 
administratively  correcting  a  notice 
previously  published  on  Julv  28.  1994 
at  59  FR  38442. 

Supplementary  Information,  first 
column  on  page  38443.  last  line  of 
second  paragraph,  correct  the  telephone 
number  to  read  "(303)  676-7805  '. 

Paragraph  F,  first  column  on  page 
38444,  after  the  word  "repeated  ", 
correct  "annually"  lo  read  ".semi- 
annually". 

Dated:  August  9,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  94-19950  Filed  8-15-94:  fi  45  am] 
BILLING  CODE  S00O-O4-F 


Department  of  the  Army 

Patent  Licenses,  Soivay  Enzymes, 
Prospective  Exclusive  License 

AGENCY:  U.S.  Troop  Support  Command, 
DOD. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(i),  announcement  is  made  of 
prospective  exclusive  licenses  of  a 
cellulase-producing  microorganism. 
DATES:  Written  objections  must  be  filed 
within  60  days  from  the  date  of 
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publication  of  this  Notice  in  the  Federal 
Register. 

ADDRESSES:  U.S.  Army  Aviation  and 
Troop  Command.  ATTN:  AMSAT-C- 
JGP,  4300  Goodfellow  Boulevard.  St. 
Louis.  MO  63120-1798. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  H.  Lamming.  Patent  Counsel.  (314) 
263-9150. 

SUPPLEMENTARY  INFORMATION:  The 
cellulase-producing  microorganism  w  as 
invented  by  Mr.  Benedict  J.  Gallo  (U.S. 
Patent  Number  4.275,163.  issued  June 
23.  1981).  Rights  to  this  invention  are 
owned  by  the  U.S.  Government  as 
represented  by  the  U.S.  Army  Natick 
Research.  Development  and  Engineering 
Center  (Natick  RD&E  CenterL/Wnder  the 
authority  of  section  ll(a)(af^f  the 
Federal  Technology  Transfer  Act  of 
1986  (Pub.  L.  99-502)  and  Section  207 
of  Title  35  U.S.  Code,  the  Department  of 
the  Army  as  represented  by  Natick 
RD&E  Center  intends  to  grant  an 
exclusive  license  on  the  cellulase- 
producing  microorganism  to  Solvay 
Enzymes.  Inc.,  P.O.  Box  4859.  1003 
Industrial  Parkway.  Elkhart.  Indiana 
45616. 

Pursuant  to  37  CFR  404.7(a)(i).  any 
interested  party  may  file  written 
objections  to  this  prospective  exclusive 
license  arrangements.  Written  objections 
should  be  directed  to.Mr.  John  H. 
Lamming  at  the  above  address. 
Kenneth  L.  Denton, 
Army  Federal  Register  Lktison  Ofjictr 
IFR  Doc.  94-19956711611  8-15-94;  84')  £i:ti1 
BILLING  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites-comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  . 
September  15. 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  OfHce  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 


information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportiuiity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal. law.  or  substantially  interfere 
w^ith  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  informatio.n 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  uie  address  specified  above. 

Dated:  August  10.  1994. 

Mary  P.  Liggett, 

Acting  Director,  Information  Resources 
Management  Senicc. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 
Tit/e;  Final  Regulations — Client 

Assistance  Program. 
Frequency:  Annually. 
Affected  Public:  State  or  local 

governments. 
Reporting  Burden: 

Responses:  57. 

Burdtn  Hours:  238. 
Recordkeeping  Burden: 

Recotdkeepers:  0. 

Burdtn  Hours:  0. 
Abstract:  This  package  describes  new 

and  revised  reporting  and 


recordkeeping  requirements  for  the 
Rehabilitation  Services 
Administration  Client  Assistance 
Program  that  are  needed  to  meet 
statutory  and  administrative 
objectives.  The  Department  will  use 
the  information  for  program 
management,  to  make  budget 
projections  and  to  report  to  Congress. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Rc\iew:  Reinstatement. 

Title:  Written  Request  for  Assistance  or 

Application  for  Client  Assistance. 

Program. 
Frequency:  Every  three  years. 
Affected  Public:  State  or  local 

governments. 
Reporting  Burden: 

Responses:  57. 

Burden  Hours:  9. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 
Abstract:  This  form  will  be  used  by 

State  educational  agencies  to  apply 

for  funding  under  the  Client 

Assistance  Program.  The  Department 

will  use  the  information  to  make  grant 

awards. 

Office  of  Postsecondary  Education 

Type  o/flevjew;  Revision. 

Title:  Guarantee  Agency  Montlily 
Claims  and  Collection  Report. 

Frequency:  Monthly. 

Affected  Public:  State  or  local 
governments;  Non-profit  institutions. 

Reporting  Burden: 
Responses:  576. 
Burden  Hours:  2,880. 

Recordkeeping  Burden: 
Recordkeepers:  0.        •       " 
Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by  a 
guaranty  agency  to  request  payments 
of  reinsurance  for  default,  bankniptcy, 
death,  disability,  closed  school,  false 
certification,  lender-of-last-resort  loan 
(default)  claims  on  which  reinsurance 
has  been  paid,  and  for  refunding 
amounts  previously  pai^  for 
reinsurance  claims.  It  is  also  used  to 
report  collections  on  claims  paid 
under  federal  reinsurance.  The 
Department  uses  the  infonnation  to 
reimburse  agencies  for  claims  paid  to 
lenders  and  for  refunds  to  borrowers 
in  connection  with  the  IRS  federal  tax 
refimd  offset  program. 

IFR  Doc.  94-19955  Filed  ft-15-94;  8:45  ami 
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National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education 


ygdiiral  Roister  /  VuL.5«J.  No.  I57  /.lu.^sday,  August  16.  1994  /  Noli.*s 
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ACTION:  Notice  of  Tele«»nf«;r«niw 

Mnpting. 

summary:  Th?s  notice  sets  fortli  the 
si.hedul'?  and  proposed  agenda  of  a 
forthconiiag  meeting  of  the  F:xfi(;utiv«} 
Committee  of  the  National  Assossniciit 

-  (iovi^ming  Board.  This  notice  ;i!so 
«i.;s(:n?ios  the  fiiucii.ms  of  the  Bo^ud. 
Notice  of  this  meRting  is  requirod  und«>i 
Suction  lf)(a)(2)  of  tha  Federal  Advisory 
foiTin.ittoe  Att.  This  d^cuninni  is 
intended  to  notify  the  gencnil  pnhU.:  of 
thfir  opjiortiinity  to  .it'.cn.i. 

DATES:  Septcmher  7,  V.\*H. 

TIME:  n  a  m.  (i.vf.).       - 

location:  National  Assessm<nM 
Governing  Board.  800  North  C^apitol 
Street  NW..  Suite  825,  Washington,  W. 

FOR  f  imTHER  INFORMATION  CONTACT: 
Marj'  Ann  Wilmer,  Operations  OfT»»air, 
National  Assessment  Governing  Board. 
Suite  825,  800  North  Capitol  Street  NW  . 
Washington,  DC,  20002-42.13, 
Telephone:  (202)  357-<>938. 

SUPPLEMENTARY  INFORMATION:  Th.; 
"National  Assessment  Governing  B«wrd 
is  estabhshed  under  section  406fi}  of  the 
General  Education  Provisions  As,l 
(GEPA)  as  amended  by  Section  3403  of 
the  National  Assessment  of  Educationjl 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-C  of  the 
Augustus  F.  Hawkins— Robert  T. 
StalTord  Elementary  and  Secondary 
.  School  Improvement  Amendments  «)f 
19ft8  (Pub.  L.  100-297),  (20  I  ).S.C, 
1221e-l). 

The  Board  is  establishe»f  to  foni.>  u  bi.> 
policy  guidelines  for  the  National 
*    A.ssessment  of  Educational  Progres,s. 
The  Board  is  responsible  for  s»;iei:ting 
subject  areas  to  be  assessed,  developintj 
assessiri»nt  objectives,  identifying 
appropriate  achievement  goals  for  e.jch 
grade  and  subject  tested,  and 
establishing  standards  and  pro(.i»«Iures 
for  interstate  and  national  comp.-jrisons. 
The  Executive  Committee  of  thu 

-  National  Assessment  Governing  Board 
will  meet  September  7^  1994  from  11 
a.m.  until  adjournment.  appn)xini«tely 
12:30  p.m.  Because  this  is  a 

teleconference  meeting,  facihties  vvill  be 
provided  so  the  public  will  have  wxesn 
to  the  Committee's  deliberations.  Th.; 
purpose  of  this  meeting  wrill  be  to 
discuss  budget  options  and  decisions  for 
NAEP.  Records  are  kept  of  all  Board 
proceedings  and  are  available  for  puhlii. 
inspection  at  the  {].&.  Department  of 
Education,  National  Assessment 
Governing  Board,  800  NorthCapitol 
Street  NW.,  Suite 825,  Washington.  DC. 
from  8:30  a.m,  to  5  p.m. 


HaletJ;  August  11.  i'VM. 
RuyTrehy, 

Extcutp.f;  Diret:tor,  Kct.oi^il  AviVfTmeut 
'■OMTiiingHoani. 

li  K  D.X-  94-)  9930  Fil.hl  ft  -ll^rw,  A  AS  sua] 
BLUMG  COOC  4ft)C-«V-M 


DEPARTMEJfT  OF  ENERGY 

Financial  Assistcnce  Award;  University 
of  Illinois  at  Chicago 

AGENCY:  l)..S  IU;prfilni.>inDfKne.'gy. 
ACTION:  Notice  of  inte.at  to  award  a  grant 
based  upon  an  unsolicited  rtpplication, 

SUMMARY:  Tile  Department  of  Energy 
(DOE),  Golden  Field  Office,  through  xha 
Ch:<..-i;p  Support  Office,  annoijnovs, 
pursuant  to  DOE  Financial  Assistano' 
Rules  10  CFR  600.14  |f),  its  intent  to 
award  a  grant  to  the  University  of 
Uliuois  at  Chicago.  Energy  Resoun;es 
( ientcr.  The  purpose  of  the  grant  is  to 
provide  partial  funding  to  underwrite 
the  c  ost  of  organizing  a  "Chicago  Knen^y 
Consortium  of  Cultural  Arts 
InsfiiiJtions." 

SUPPLEMENTARY  INFORMATION:  Hie 
University  of  Illinois  at  Chicago.  Hiiergy 
Resources  Cenlcr  has  prf)posed 
organizing  a  consortium  involving  ir..uiv 
of  Chicago's  best  known  and  most 
frequently  visited  cultural  arts 
institutions.  The  purpose  of  this 
consortium  is  to  provide  iho-so 
institutions  with  a  forum  to  in»j-t>asti  the 
awareness  and  fadlitate  the  use  of 
energy  efficiency  technologies  ar.d 
practices.  The  consorUum  will  levemgi; 
public  and  private  expertise  and 
resources  to  accomplish  this  objwilive. 
Activities  of  the  consortium  will 
include  the  development  and  ex.>t;u»i!)u 
of  energy  conservation  f3<i!ity 
management  uorkshops.  a;:  invitatiomil 
conference  for  representatiw:s  of  all 
Chicago  area  cultural  arts  !!i.s:it!jtion.s 
and  the  development  of  a 
communications  network  for  ongoing 
information  sharing. 

The  i!n.solicited  appli<iition  f.)r 
support  of  this  a<.tjvity  has  b.Hin 
a<.cepted  by  DOE  a.s  a  result  of  DOE":, 
determination  that  the  proposed  af^tivi'y 
is  meritorious,  likely  to  be  effective  and 
successful,  and  offers  a  uniqite 
opportunity  for  DOE  to  advance  i!s 
mission  of  deploying  and  demonstrating 
the  use  of  energy  efficiency  technologies 
and  practices  in  highly  visible  settings. 
The  project  period  for  the  nviard  is 
twelie  months,  expected  to  begin 
September  1994.  TXyS  plans  to  provide 
funding  in  the  amount  of  Si  0.000.  This 
award  will  not  be  made  for  at  least  14 
lalendar  days  after  publication  of  this 
notice  to  allow  for  public  iMmmtfol. 


ADDICSSES:  Comments  and  question:; 
should  be  directed  to:  ^lli  A.  PoUitt, 
I  ).S  DopartmenI  of  Energy,  Ciiicago 
Ri-V;ional  Support  Office.  9800  .South 
Cass  Avenue,  Argo:;ne,  Illinois  r,n4:M 
708/2.12-2313. 

I^S!.^!l1  iji  (iol.rca.CoIor.t.lt)  o.)  Aii-.ibi  t 
uiot.  " 

I«hn  W.  M<>(>ker, 

Ointrai  tinu  Offievr 

!KH  l>x .  H4-20C5.-)  K.M  »  ir,  .'M.  H  4»  A,u{ 

mUJHB  CO06  W9»-«1-4I 


Golden  Field  Otlice;  Federal 
Assistance  Award  to  Utility  Biomass 
Energy  ConunerciaUiation  Association 
(UBECA) 

AGENCY:  Dep=i.'ti:iejit  of  Ener);y. 
ACTION:  Notice  urFia.incial  .Assist aiH.ii 
Award  i.-i  Response  to  an  Unsolicited 
j'inanucjl  AsTiistaitce  App!it.ation;  3t>- 
G4ru^3l0025. 

SUMMARY:  The  US  D^-partmrnt  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistpms  Rules,  10  (TR 
600.14,  ih  anno!?ncing  its  infcntiim  to 
enter  info  a  cooperative  agn>#'ment  with 
•the  Uiilit}  Biomass  Enfrrgy 
flomnien.i.illzation  Asbociafjon 
(1  JBi:C'\)  for  the  development  of  a 
Biomass  Energy  Development  Plan  f;,i 
the  development  of  sustainable  hiuJm.^s 
ri^stiurr  es  and  competitive  biom.-is.s 
energy  conversion  te<Jinologit»s. 
ADDRESSES:  Conuncnts  and  questions 
regarding  this  annuuncemeau  may  \m 
addres.sed  to  the  U.S.  Department  of 
Energy.  G<)I(len  Field  Office  Ibl  7  (iil.; 
Blvd.,  Golden,  Colorado  80401, 
Attention:  W.  Webb,  Contract  Speiualisi 
The  telephone  numijer  is  303-275- 
4724.  Tiie  Contr;«cting  Ofrjc*ir  for  ihis 
action  IS  lohn  W.  Meeker. 
SUPPLEMENTARY  INFORMATtOM:  DOK  has 
evaluatetl.  in  a<:«airdance  with  the  D(3K 
Federal  Assistance  Rogu»ation.s,  10  CKR 
*i  600.14.  the  unsolicited  propos;il 
entitled  "Bio-nass  Energy  Development 
Plan"  and  recommends  that  the 
unsolwnted  proposal  be  acct;pted  for 
suppcjrt  without  further  competition  in 
a(  cordance  with  §600.14  of  the  F»-.kral 
Assi.stani^e  Regulations. 

This  proposal  is  in  support  o!  tht; 
IXJE  Biomass  Power  Pro^raui  and  tin; 
Presi«ient's  Climate  Change  Action  Pl.m 
The  Climate  Change  challenge  addi^^se- 
(1 )  meeting  the  energy  needs  of  the 
Nation,  (2)  promoting  eneigy  eflideoi-y 
and  renewable  energy,  and  (3) 
promoting  energy  policy  that  protects 
the  environment,  as  well  as  suppurtinij 
the  development  of  energy  efrici<n>l 
measures  and  low-emission  and  nou 
emitting  poM'er  generation  tnitnninpcr 
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This  project  involves  cost  sharing 
with  the  Utility  Biomass  Energy 
Commercialization  Association 
(UBECA)  for  the  development  of  a 
multi-year  industry  supported  "Biomass 
Energy  Development  Plan"  that 
encourages  the  development  of 
economically  sustainable  biomass 
resources  and  economically  competitive 
biomass  energy  conversion 
technologies. 

The  proposed  award  will  provide 
funding  to  UBECA  for  the  formation  of 
the  association,  development  of  the 
Biomass  Energy  Development  Plan,  and 
initial  execution  of  the  program.  The 
objectives  of  UBECA  include:  (1) 
creating  an  industry  supported  Biomass 
Energy  Development  Plan,  (2)  providing 
a  voice  for  developing  biomass  power 
technologies  and  biomass  energy  crops 
in  the  United  States,  (3)  coordinating 
consideration  of  technology 
requirements,  analyzing  the  costs  and 
benefits  of  biomass  power,  developing 
new  applications  and  disseminating 
information,  (4)  expanding  utility 
interest  and  project  involvement,  (5) 
developing  a  market/user  interface  for 
biomass  technology  developers,  and  (6) 
coordinating  market  interests  with  other 
organizations. 

The  use  of  biomass  fuels  and 
technologies  offers  the  opportunity  for 
decreased  emissions  both  through 
modification  of  fossil-fired  boilers  for 
co-firing  wood  resources  and  by  creating 
closed  cycled  biomass  systems  whereby 
the  resources  are  grown  specifically  for 
biomass  power  production.  These 
"energy  crops"  offer  a  CO2  sink  during 
growth  and  a  fuel  source  to  displace 
carbonaceous  fuels.  The  proposed 
association  offers  a  forum  for  utilities  to 
develop  a  market-driven  program  for 
technology  development  and 
commercialization  of  those 
technologies. 

The  steering  committee  formed  for  the 
incorporation  of  UBECA  is  composed  of 
a  group  of  utiUties  that  are 
representative  of  the  market.  The  initial 
plans  are  well  conceived  for  the 
recruitment  of  members,  development 
of  the  multi-year  biomass  energy 
development  plan  and  the  successful 
creation  of  an  industry  supported 
program.  The  Utility  Biomass  Energy 
Association  would  have  the  capability 
to  drive  market  introduction,  increase 
technology  development  and  biomass 
resource  production,  and  increase  the 
probability  for  commercial  success. 

The  planning,  management,  and 
initial  utility  group  support  should 
provide  a  high  probability  of  meeting 
associations  objectives.  UBECA's  goals 
are  consistent  and  supportive  of  the 
DOE  Collaborative  Strategy  for 


Commercialization  of  Solar  Electric 
Technologies  and  provides  a  unique 
opportunity  for  the  acceleration  of 
biomass  electric  technologies  by 
utilities.  The  total  program  cost  is 
estimated  to  be  $249,200,  with  the  DOE 
share  being  $56,000  or  22.5%.  This 
award  will  not  be  made  for  at  least  14 
days  after  publication  of  this  notice  to 
allow  for  public  comment. 

Issued  in  Golden,  Colorado,  on  August  1, 
1994. 

John  W.  Meeker, 

Chief.  Procurement,  GO. 

[FR  DoQ  94-20054  Filed  8-15-94;  8:45  a.m.] 
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Office  of  Environmental  Management; 
Innovative  Technologies  To  Accelerate 
or  Enhance  Characterization, 
Treatment,  Remediation,  and  Storage/ 
Disposal  of  Mixed  (Radioactive/ 
Hazardous)  or  Hazardous  Waste  at 
Federal  Facilities 

AGENCY:  Office  of  Envirorunental 
Management,  U.S.  Department  of  Energy 
(DOE). 

action:  Notice  of  reopening  of  Request 
for  Information  (RFI). 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  has  decided  to  extend  for 
an  additional  thirty  days,  the  period  for 
receipt  of  information  fi-om  private 
companies  regarding  their  capabilities 
to  demonstrate  iimovative  technologies 
that  may  accelerate  or  enhance  site 
activities  in  regard  to  characterization, 
treatment,  remediation,  and  storage/ 
disposal  of  hazardous  waste  or  mixed 
waste,  or  (waste  that  is  both  radioactive 
and  hazardous]  at  DOE  facilities  in  the 
Western  United  States.  The  original 
Request  for  Information  appeared  at 
Federal  Register  /  Vol.  59,  No.  105  / 
Thursday,  June  2, 1994  /  Notice  28519. 
This  notice  is  to  reopen  the  Request  for 
Information  from  August  31, 1994  to 
Septeraber  30, 1994,  allowing  more  time 
for  the  interested  parties  to  submit  a 
short  paper  not  to  exceed  five  (5)  pages. 

DATES:  Information  should  be  submitted 
by  September  30, 1994. 

ADDRESSES:  Information  should  be 
submitted  to  Dr.  George  Coyle,  Office  of 
Technology  Development,  EM-50,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.,  room  5B- 
014,  Washington,  DC  20585.  FAX  202- 
586-6773. 

FOR  FUPTHER  INFORMATION  CONTACT:  Or. 
George  Coyle,  at  the  above  address,  or 
by  phone  at  202-426-2086. 


Issued  in  Washington  DC  on  August  8, 
1994. 

Clyde  Frank, 

Deputy  Assistant  Secretary,  Office  of 
Technology  Development. 
IFR  Doc.  94-20055  Filed  8-15-94;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

Application  Filed  With  the  Commission 

August  1,  1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Approval  of 
Plan  to  Construct  a  Canoe  Portage 
Facility  at  Warren  Dam. 

b.  Project  No.:  2391-003. 

c.  Date  Filed:  June  30, 1994. 

d.  Applicant:  The  Potomac  Edison 
Company. 

e.  Name  of  Project:  Warren 
Hydroelectric  Project. 

/.  Location:  Warren  County,  Virginia. 

g.  Filed  Pursuant  to:  791(a)— Fedei&l 
Power  Act,  16  U.S.C.  825(r). 

b.  Applicant  Contact:  Mr.  William  E. 
Cannon,  Allegheny  Power  System,  Bulk 
Power  Supply,  800  Cabin  Hill  Drive, 
Greensburg,  PA  15601-1689,  (412)  830- 
5609. 

/.  FERC  Contact:  Jean  Potvin.  (202) 
219-0022, 

;.  Comment  Date:  September  16, 1994. 

k.  Description  of  Project:  The  licensee 
requests  approval  to  amend  its  license 
and  not  build  a  parking  lot  and  hand- 
carried  boater  access  facility  but  will 
build  a  canoe  portage  path  aroimd  its 
Warren  power  station.  Land  for  this 
facihty  will  be  acquired  through 
easements. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  sections 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 


Fetterat  Ri^hter  f  Voj    59,  No.  1^7  /  Tt;-,^•>y.  A-jg-Jst 


Ifi,  1«)'J4   /  ?Jo!i.,.ub 


ill)  capital  letten,  fhf  fifli' 
"COMMKNTS," 

■  KKf .» )M.MENDATI()NS  H)H  ThRMS 
AND  (KINDITIONS,'  ■•FRl)Tr„ST    UR 
••M(3TI(3N  TO  rNTERVLNR."  as 
iipplknWe.  and  the  proipt.l  r.:iiiib:  r  -tf 
Ih';  )).::;ii.u!ar  appliiaMon  »o  uhi.  h  fhf 
ttiing  is  in  respons*?.  Any  of  fhiv^ 
dnciimimts  must  be  fiiodijy  pnnidini.; 
the  onRJnol  and  a  copies  to:  Tb'' 
Sf  f  iet3ry.  Fc<Jeral  Ener^v  Kp^iilaforv 
f>):nm*ssJon.  825  North  (iipitul  Sfrf-ct. 
NE.,  Washington,  DC  20426.  Motion  to 
inr.vn.'Hne  must  also  be  served  upon  e^j.  h 
rcpresf^iitjtive  of  the  applies.')!  soo:  ifiwl 
in  the  particular  application 

D2.  Agency  Qimments— The 
(.omniis-sion  invites  fcdoral,  sr,}!iv  ,,m] 
lo<ai  Hfjeniies  to  Hie  coninipnrs  on  the 
dt:«-«Tibc»J  npplication.  (Apnr.i  ies  may 
obtain  a  ropy  of  the  application  dm^nly 
frorn  the  applicant.)  If  an  siymy  ilt>«s 
not  file  f^jmrienlh  within  the  time 
spe«  ifietl  for  Tiling  con:mepfs.  th(> 
■Commission  will  presiinie  thiii  thi> 
iipoMi  \  has  none.  t)ni;  copy  of  ;ui 
apcni  ys  cnmmonts  must  also  lj»  -..vnt  lo 
thi'  ajipiif  ant's  ^fpresl;nt;,riv(•^ 
Ijnwood  A.  Watsoii.  |r.. 
Aftiitg  Sfi  i-'-Uin.' 

UK  I);*    <)4-7H<j77  K, !..,}«   T',   .f.,   ,..<-,,, „,t 
BtLLMG  CODE  5717-01-M 
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Application  Filed  With  the  Comrn'ssron 

Tako  noiw  t;  thai  Irn'  foliow:;;t; 
li ydro<;li!«.;{ni:  .ipplii^iiMn  has  Ijinru  t,;.  ,j 
With  !h>;  i  i.leriil  Enerj^y  Re^^iilaiory 
(■ii;.)i'!is.sion  .inii  is  ;w.-.ii.ih!'"  fo,-  piioji; 
)nspe«.:)(i!i 

f.    '/  y^j<'  <>/  Applii  litiuii  Appn -  :,!  mI 
i'hin  !u  (Ai'.'Kir.ii.t  ;i  {-fniM^  I'lirr,!-;' 
l---;  Uily  ill  L.l)r.^y  ;!:id  Ni-wuk,:  M.  ,vc 

'■   /Vo;>T.?  ,Vj.'24.':G-<)(J.-.' 

(    Hfiir  Tj /.','(/:  June  M)   1'!'.j4 

r*  .-^'.7>/;'((;jif.Tht^  Potoiuai  i;<l:.^t,u 
'^•iifipKiiy 

tiydi  ,(-!ei  tri::  Pr;.;!:i  1 
■  -  /.  Lr;  '."■•,;;).•  I'agy  four.iy,  Xmj;,^!;.! 
C  f  /.  d  A/j-.MJO/;;  .'r.  R-ciiT;> !  i  'i u%  (  j 

y^l  1.  u. ; .  5,.f;.  7rn{.j)-rn2r.fr) 

h.-ApfJicant  Cf^ntart:  \\i   VViii.;i;ii  I, 
(.ioinnii.  Al.lo.i'iev.y  }^iv.,•r  .'■  vs-' m.  ilali^ 
H(.vv!-,-.Si.'p,,;y.  8%  C;;,[)Mi  ({.[i  Drive. 
Cr't>r<h:!Tv..  PA  15rit)!-i(i;v).  (h't-I  h;1()- 

)    l-THl'  {'nn!t'rr]riip.  J-'iiUni.  t2'.y2> 
.'P)-f!l»22 

/   ('omnifont  ik'tp;  Sr)-ih>^;,],-rT,,    yoi^i 
A    fh'srnrtf.)!}  nf  Pr(>jt\  I.  Thi-  linMivf.- 
i'-qiics1s  rippniv?!  to  biiil.l  one  r  .iiTii- 
p<iffav;c  path  aroimd  ils  l.tir;\  prnv  r 
si.ition  nm\  one  canoe  )>orf;'j;f>  p.^ifh 
around  its  Newport  power  vlaf ion.  l...-!tl 
for  these  fa«:jlities  will  he  annored 
thn>itt;h  i^isements 


1   This  n<)t!(  e  also  consi.st-,  of  the 
^ilItv.vin.E  stand.^rd  p.?r,-!L;.'Tiphs-  B  ^^ 
.uid  02 

H.  f  loi.-irr.tTts,  Profix^ts.  u;  Mo;»(;r:r-  X-., 
h.ten.Mie— Anyone  may  snbnit 
•  o)i,n!enis,  a  prote.st.  or  a  motion  »o 
infer\  ene  in  a«  f;orii,Hrio-  -.vith  the 
rcq.iin\nenfs  of  ihe  Rules  ol  Pniti.e. 
and  Pr(;<  od.j-r.  18  CFR  serrion:; 
.■fa.'^.210.  .211.  .214.  In  detcnninir.g  the 
:!pproprJa!('  .-^ction  to  fake,  the 
f.onimiss!(.n  will  i  onsider  all  pnJfest^  oi 
other  ronin.ciirs  :i!-,l.  bi;t  only  those 
who  file  a  motion  to  intervene  jo 
accordanc  e  with  the  (.4)raniisbioii :, 
RLiles  may  l)e(;ojne  a  parly  to  the 
proceeding.  A:',y  (.ommenls.  proie>;s.  or 
motiti.-is  to  int-r-^rne  must  be  njceived 
on  or  before  !},e  specified  comnienl  date 
for  the  parfu  ular  applii  .ation. 

f;i.  Filing  and  Service  of  Re>|)«msive 
Docnmpn's— Aii\  fiiings  uujst  i>i-ar  i;i 
till  capit.il  letters  ih.-  title 
••a>MMENTS." 

"•R':COMMENDAT?ONS  R)R  TfcK.M.S 
AND  CONDITIONS,"  ■PROl  hSTS  '  OR 
•Mtrn'JN  TO  INTI-RVENL."  a.s 
applii  able,  .md  the  project  n.imbc*  of 
the  particular  applic  ation  to  whit  h  the 
filing  is  in  response.  Any  of  Ihi>se 
dfXHinients  must  Ije  fih^  by  provifioj^ 
the  original  m>.]  8  n>pies  to:  Th<> 
Se.  retarv^  Fedenl  Fnergy  R.-T.;iihfory 
tlmnmission,  82.5  Nortn  Capi'ol  .Street, 
N.F..  Wa.^hint'fr.r),  DC  204:'''v  \!c,!!on''r) 
ii.tervene  must  also  be  «erv"d  upon  each 
repr-r-.entaiii'e  of  the  spplicanr  *^.vt  S'M 
Ui  tl.e  partic  ular  appb)  at;nn_. 

D2.  At^fUf  y  Conj:T>'T;fs — 7>e 
( 'neimissirjn  in>  »;>?s  fedent'  st.-:'» .  ^.A 
■  >ica!  afVP'  it's  Vi  fjje  iinvivri'T,'-  i>r  tfie 
describe*'  applicaton.  f.^gru'io  "  jy 
obtain  a  (.opy  of  the  appbiinfion  directly 
i.'cni  the  ap;}li(  ant.)  If  an  agency  dt»es 
ijo;  ii!f  con!i!;eeN  vt'ithi-!  the  firie 
sfie.  iHed  for  fi!.'nt»  couiments.  fhr' 
C•.(ini.•lis.^i(Jn  v^il•  prcs-ime  chat  the 
agency  has  none.  O'lc  tcpy  oJ  .in 
agenc-.  V  commer;!s  rnu..f  also  l«» siTit  !o 
t.'ip  appl'j  ant's  rpj!r"w;::?aJ:ves 
I  inwnod  A   UatMni  tr  . 

BR!  i!iC>  ZC'Tf  5717-0-  M 


Application  Fifed  Kith  the  Cociir.isskin 

Take  notii  e  that  f.be  follfnvi-  ;,•      - 
h-,  drtwj-vf.rir  Tpp'ii  x.'um  h,is  Im  ■      f|I"d 
w.ir.'i  ihe  Ffvlenil  Fnerj.y  R'x;!jl;;;o:-y 
t  :o!nm'ssio!i  ;md  is  .-iv  nhh!"  f.)r  y.  Mu 
C  sper  lion. 

n.  Tvpr  oj  Anphfririnn-  l*rt.pcKi>i! 
Hi'\  ;sed  Rerrrcjrion  I'f.m. 

/>  Pmit^rt  .\'n.:  2'V7H-0!:) 

c.  /)(;fef7/e<f  .See  Fteu.  'K'  H.-lnw 


'f  /\;ip!'<:c.>l:  f:;vt  Fii;y  Muni.  ip.  I 
I  liilitics  ^)^'t^ict 

e  M..r,e  n(  Prnfrr.}  I.ovf,  r  Mokelu.i.i,. 
Proiei  t. 

/.  Ujcitmn  San  Joaquir.  A.(.;«li.r  ;.r.d 
C.i!aver,?s  ("ointjes.  (V;Jifornia. 

r.  F/7eo  Pnr^nnnt  to  F«  dend  Pnwer 
At  t.  T,  1 1  .S.C.  S,  ,    7f>?(.?>-82.')[;). 

h  Applnrmt  Cnntoct:  Mr  Ma-i:.'!! 
Hall.  Fast  B.-v  Municipal  Utility  Disfri-  < 
375  Fleventh  .Street.  Ctekland.  CA 

ri4r.n7-424n.  (5:01  2t!7-n2i 

i.  FEF,L  Cinitdi  1  Dan  Hayi-.s.  (2{J2I 
21f)-2lit5n. 

/.  Co;;;;:?e.'.f  Dntr:  ,SMpten.-')cr  12.  V;'*4 
_     A.  [)fsi  nption  of  PmJM-i:  b-tst  Hny 
Municipal  I'tiJiiies  District  hat  filcl 
amend.-nenls  on  .Sej-t-mber  7,  1993  ;.ijd 
April  IH.  jur.t-  lb.  and  July  15.  19".i4  to 
a  ret  r.  ation  ])l3n  fded  April  12,  IWW 
The  revi-^ion  v.nr.  rr-rr;ired  by  an  Ord*  i 
on  Prnp(^e<l  Rev  si-d  Recrtiatinn  Plan 
and  Compl,-i)n?  r«^sue<l  Julv  9,  ir>«»3  and 
an  Order  oa  Keheariug  issued  Feoruarv 
yt.  IM'W  The  hce.r,s.a>  ir.feiids  to 
rehshiiitat.:  re»r.\ition  facililns;;!  llic 
prp)e..f ,  e>i  hull:  certain  reside. itt.d  an  .i' 
fnnn  the  pro,,n  t  bcimri.iry,  and 
ehiniuite  Nperatu-':;  of  a  hor.e  stab!.; 
I.  IT. IS  nonce  alw)  u^nsisls  of  the 

fn)iowi!if;s!.uid.ard  par.ijjrjphs   H  Cl 
.-.Md  02. 

B.  C.jji.nieiits.  Frotests,  or  Mc-uccs  u> 
Inl' rvi-.ie — .A.jjoi.i;  laay  si.'.jnuf 
(  ou2iut-,\t.s. .,  protest,  or  a  inotioi.  ti. 
iuicrvfi;;  in  i^i  cordance  with  th. 
reiiuiremenis  of  the  Ruler,  of  V'irH.'.vj 
•!:id  Pro<4  <i;in:.  i;j  C  F.R.  sc<  llous 
:if.5.210.  .211.   zm.  In  d-'!.,Tn..i-,iaj.;lh. 
i'Pi-iopriate  ,-,( lio;;  io  take,  rlie 
(  jimniission  \sd\  i.ijusid«!r  all  })ro»"sl.  t.; 
f'i^ercoeujitats  fil.jd,  but  only  sboM' 
who  file  a  motion  to  oil*::%cne  ei 
,  I'cordic-ce  v.i'h  ilr  t  .4;mi.i.i.ss;ou  s 
Rulev  \r..f  b«:coin"  ?.  party  ic  tb-.i 
proceedeic  Auy  ujinmrnts,  pn.it  .sis  ,,. 
moticM'.  to  iMer\ene  must  Ui  ii'».eivcd 

fin  or  bc-ft.re  l':e  spec  •n,,d  c.)0':M!:,)t  it.ill 

!or  the  pa-ticulof  a^piicnji.  i. 

Cl.  \\Hi,^  Ani\  .Se/vitj;  of  Kesporisi.s- 
U«h  lluu^'.,'■■s—.^c.y  rdinps  must  >;. .  r  in 
all  c;-pi"t;il  leue.Ts  Ihe  t^tl.. 

••comm:.ni,s," 

•KiCOMMiAO.ATiON.S  FOm  i  f.KMh 

Ar;n  coNcrnoN.s,-  -FROTt;.'/!   i  <:-. 

"MOfKJX- 10  l\TL;KVaN;E;'  as 
.  j.plicuble,  ;ii'?  tii-  pro  jo*  1  euuitiiti  ol 
ti^i-  i-ar'ji  ul.-.r  applu  a'ion  tu  v/bn.ii  tl.. 
b!in^  is  in  r.  s-i.n.se.  Any  til  lh.;s«^ 
dccuun.uls  iuust  ix-  bled  by  pruvidiiiL 
theH!ri>;inai  andft  copisrs  to.  Th^ 
.S:-ciei:iry.  Federal  Lue:-y  K..>^ui..Jory 
CoiniD.ssion.  f!2.-S  Nor.h  (-ipstci  :>tiei'i 
N  F..  \V..^b!r}>iu;i.  D.l^  2U42lj.  Mi,o,ju  to 
intiiivnne  must  aLo  in;  sei-ved  ufxin  laicii 
representative  of  tin  ai>plii..mt  sisi^ccue.! 
in  the  par.ic -.'ar  appiu-ilion. 

.1)2.  Awency  Cou,u>enis — The 
C-oi!Uiiission  ir.-viics  feder.d.  state  .-..nt 


I  -  - 
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local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary, 
[FR  Doc.  94-19979  Filed  8-15-94;  8:45  anil 

BILUNG  CODE  671 7-01 -M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-691-O00] 

Request  Under  Blanket  Authorization; 
Colorado  Interstate  Gas  Company 

.•\ugust  10,  1994. 

Take  notice  that  on  July  29.  19S4, 
Colorado  Interstate  Gas  Company  (CIC). 
P.O.  Box  1087.  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP94-691-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct  a 
new  delivery  facility  under  CIG's 
blanket  certificate  issued  in  Docket  No. 
CP83-2 1-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CIG  proposes  to  construct  facilities  to 
provide  fuel  gas  to  Amoco  Energy 
Trading  Corporation  (Amoco)  for  the 
start-up  of  a  compressor  station.  The 
d'.ilivery  facility  will  consist  of  a  2-inch 
meter  run  and  appurtenant  facilities  at 
an  estimated  ens'  of  S2.500  to  be 
financed  from  funds  on  hand.  The  new 
facility  will  be  located  in  Section  35. 
Tov.p.ship  33  Soutn,  Range  66  West,  Las 
.Xr.irr.as  County,  Cclnrado.  Amoco  wi'l 
ne:d  apprG.xi!iie'--'!V  200  Mcf  p:^r  diy  of 
s'art-up  fiiel  j;r.s  vviiich  is  witlii.i 
crtifi'-ntcd  ent:t]t;n.n:its.  The  proposed 
facility  will  nnt  have  an  impact  on  CIG's 
peak  day  and  animal  deliveries  as  the 
service  will  be  provided  on  an 
interruptible  bosis  and  only  when  start 
up  fuel  is  required. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 


protest  to  the  request.  If  no  protest  is 
filed  wtthin  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretar}: 

[FR  Doc  94-20075  Filed  8-1.5-94.  8:45  am] 

BILLING  CODE  6717-01-*! 


[Docket  No.  CP94-689-000,  et  al.] 

Tennessee  Gas  Pipeline  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

August  B,  1904. 

Takejnotice  that  the  following  filings 
have  b^en  made  with  the  Commission: 

1.  Tenrtessee  Gas  Pipeline  Corporation 

iDoukel  No.  CP94-689-O001 

Takenotice  that  on  July  28,  1994, 
Tennessee  Gas  Pipenne  Company 
(Tennessee),  P.O.  Bo.x  2511,  Houston. 
Te.xas  77252.  filed  in  Docket  No.  CP94- 
689-OOC  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  vmder  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct 
and  operate  facilities  to  upgrade  a 
deliver^'  point  to  serve  East  Tennessee 
Natural  Gas  Company  (East  Tennessee) 
in  Perry  County,  Tennessee,  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82^13-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Teri'iessee  proposes  to  upgrade  its 
existing  facilities  at  its  Lobelville  Meter 
Station  No.  2  by  replacing  the  existing 
10-i!ir!i  nieter  tubes  and  appuitenant 
f'idlitiQs  wi!'i  12-inch  n".eler  tubes  and 
appurt^nrirT  S;:ilities.  Tennessee  states 
that  tha  pu.'^X'se  of  tho  proposed  - 
up:4r;idfe  is  to  facilitate  inspections  and/ 
or  platg  changes.  It  is  estimated  that  the 
cost  of  th.?  upgrade  would  be  S214.000. 
It  is  as*<rt'jd  that  the  upgraded  facilities 
will  not  result  in  any  increase  in 
c:apacity  and  that  there  will  be  no 
impact  on  Tennessee's  peak  day  or 
annu:il  deliveries.  It  is  further  asserted 
that  the  replacement  of  the  meter  tubes 
is  not  prohibited  by  Tennessee's 
currently  effective  tariff  and  that  the 
replacement  can  be  accomplished 
without  detriment  or  disadvantage  to 
any  of  Tennessee's  customers. 


Comment  date:  September  22, 1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice,  i 

2.  ANR  Pipeline  Company  Southern        i 
Natural  Gas  Company  ; 

(Docket  No.  CP94-6g7-OO0l 

Take  notice  that  on  August  2, 1994, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243.  and  Southern  Natural  Gas 
Company  (Southern),  P.O.  Box  2563. 
Birmingham.  Alabama  35202-2563 
(jointly  referred  to  as  Apphcants).  filed 
in  Docket  No.  CP94-697-00g  an 
abbreviated  joint  application  pursuant 
to  Section  7{b)  of  the  Natural  Gas  Act, 
as  amended,  and  Sections  157.7  and 
157.18  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder,  for  permission  and  approval 
to  abandon  a  natural  gas  exchange 
ser\'ico  between  ANR  and  Southern,  all 
as  more  fully  set  forth  in  the  application 
whici:  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicants  state  that  they  propose  to 
abandon  an  exchange  service  initiated 
pursuant  to  an  agreement, dated  August 
15.  Vi72.  Applicants  indicate  that  ANR 
provides  its  ser\'ice  under  its  Rate 
Schedule  X-35,  and  Southern  provides 
its  service  under  its  Rate  Schedule  X- 
22.  Applicants  further  state  that  the 
ser\ice  was  authorized  for  ANR  and 
Southern  in  Docket  No,  CP73-84  and 
Docket  No.  CP73-92,  respectively.  It  is 
indicated  that  the  agreement  provided 
for  the  exchange  of  gas  in  the  event  of 
an  emergency  on  the  pipeline  system  of 
either  party.  Applicants  state  that 
deliveries  and  redeliveries  would  be 
made  through  the  interconnection 
■between  the  two  systems  at  Southern's 
Shadyside  Compressor  Station  in  St. 
Mary  Parish,  Louisiana.  Applicants 
further  indicate  that  the  sen-ice  was 
never  used;  however,  the  facilities 
constructed  for  the  service  are  not 
proposed  to  be  aliandoned. 

Comment  date:  Ai^pust  29,  1994.  in 
accordance  \vith  St;Lndard  Parafraph  F 
at  the  e:nd  of  this  notice. 

3.  Columbia  Gas  Transmission 

Docki'i  No.  CP9-'.-70()-000 

Take  notice  that  on  AuguSt  3, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue, 
S.E  .  Charleston.  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP94-700- 
000.  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  new  point  of  delivery  for 
firm  transportation  service  to  Columbia 


Gas  of  Ohio,  Inc.  (COH)  in  Licking 
County,  Ohio,  under  authorization 
issued  in  Docket  No.  CP83-76-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  pubHc  inspection. 

Specifically,  Columbia  proposes  to 
construct  and  operate  an  additional 
point  of  delivery  for  firm  transportation 
service  and  will  provide  such  service 
pursuant  to  its  blanket  certificate  issued 
in  Docket  No.  CP86-240-000  under 
existing  authorized  Rate  Schedules  and 
within  certificated  entitlement. 
Coliunbia  states  that  service  may  be 
provided  under  firm  capacity  released 
by  other  shippers. 

Columbia  states  that  the  additional 
point  of  dehvery  has  been  requested  by 
COH  for  firm  transportation  service  for 
residential  service.  Columbia  states  that 
COH  has  not  requested  an  increase  in  its 
peak  day  entitlement  in  conjunction 
,  with  this  request  for  a  new  point  of 
delivery.  Columbia  states  that  the 
estimated  volumes  to  be  delivered  at  the 
proposed  new  point  of  delivery  will  be 
22  dth  per  day— 6,030  dth  annually. 
Columbia  states  that  the  construction  of 
the  new  point  of  delivery  will  be 
utilized  to  serve  Roland  Estates,  a  new 
subdivision.  Columbia  states  that  there 
is  no  impact  on  its  existing  peak  day 
obligation  to  its  other  customers  as  a 
result  of  the  construction  and  operation 
of  the  proposed  new  point  of  delivery. 

Columbia  states  that  the  estimated 
cost  to  establish  this  point  of  delivery 
will  be  approximately  $14,100  which 
COH  has  agreed  to  reimburse  Columbia 
for  the  total  cost,  plus  any  gross-up  for 
tax  purposes.  Columbia  further  states 
that  it  will  comply  with  all  of  the 
environmental  requirements  of  Section 
157.206(d)  prior  to  the  construction  of 
any  facilities. 

Com/nenf  rfafe;  September  22,  1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

4.  Equitrans,  Inc. 

[Docket  No.  CP94-701-0001 

Take  notice  that  on  August  4,  1994. 
Equitrans,  Inc.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  Pennsylvania  15275, 
filed  in  Docket  No.  CP94-701-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18CFR  157.205.  157.212)  for 
authorization  to  install  a  new  deiiven,' 
point  in  the  City  of  Scenery  Hill, 
Washington  County,  Pennsylvania,  for 
service  to  Equitable  Gas  Company,  a 
division  of  Equitable  Resources,  Inc. 
(Equitable),  under  Equitrans'  blanket 
certificate  issued  in  Docket  No.  CP83- 
508-000  and  transferred  to  Equitrans  in 
Docket  No.  CP86-676-000,  pursuant  to 
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Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Equitrans  proposes  to  construct  and 
operate  facihties  for  service  to 
Equitable,  which  will  deliver  gas  to  a 
retail  customer  in  Pennsylvania. 
Equitrans  estimates  that  the  facilities 
Would  be  used  for  the  delivery  of  1  Mcf 
of  gas  on  a  peak  day.  It  is  stated  that  the 
estimated  volume  is  within  Equitable's 
existing  certificated  entitlement  from 
Equitrans.  It  is  further  stated  that 
Equitrans'  tariff  does  not  prohibit  the 
proposed  addition  of  a  delivery  point.  It 
is  asserted  that  Equitrans  can 
accomplish  the  deliveries  without 
detriment  to  its  other  customers. 

Comment  date:  September  22, 1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.,  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  of  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
wth  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  h.^aring  will 
be  held  without  further  notice  before  the 
Commission  or  its  designees  on  this 
application  if  no  motion  to  inlervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  is 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notices  of  such  hearing  will  be  duly 
given. 


Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commissions 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-19976  Filed  8-15-94;  8:45  am| 

ULUNG  CODE  (717-01-? 


[Docket  No.  TM95-1-84-00(q 

Proposed  Changes  in  FERC  Gas  Tariff; 
Caprock  Pipeline  Company 

August  10,  1994. 

Take  notice  that  on  August  5. 1994, 
Caprock  Pipeline  Company,  (Caprock 
PipeUnej  filed  proposed  changes  in  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  tariff  sheets  with  a 
proposed  effective  date  of  October  1 
1994: 

Second  Revised  Sheet  No.  4 
Se<;ond  Revised  Sheet  No.  5 

Caprock  Pipeline  states  that  the 
purpose  of  these  changes  is  to  establish 
the  ACA  surcharge  in  its  rates  for  fiscal 
year  1994. 

Caprock  Pipeline  states  that  a  copy  of 
this  filing  has  been  sened  upon  all  vf 
Caprock  Pipeline's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street.  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  17.  1994 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 

become  a  party  must  Gle  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  CasheO, 

Secretory. 

|FR  Doc.  94-20071  Filed  a-lS-94'.  645  ami 

an  UNG  cooE  Kn7-*%-m 

[DockM  No.  CP94-706-400 

AppNcatton;  Cwitra  Pipelines 
MmwosoIs  Inc. 

August  10. 1994. 

Take  notice  that  on  August  6, 1994, 
Centra  Pipelines  Minnesota  Inc.  (Centra 
Minnesota).  200  Yorkland  Boulevard. 
North  York,  Ontario.  Canada  M2}  SC6. 
filed  on  Docket  No.  CP94-705-000  an 
application  pursuant  to  Section  3  of  the 
Natural  Gas  Act  requesting  authority  to 
construct  a  new  delivery  tap  and 
appurtenant  facilities  in  order  to 
directly  supply  an  existing  customer  of 
Northern  Minnesota  Utilities  (NMU),  as 
more  fiilly  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Centra  Minnesota  states  NMU,  an 
existing  custoiaer  of  Centra  Minnesota, 
has  requested  Centra  Minnesota  to 
provide  such  service  because  it  would 
be  uneconomical  for  NMU  to  serve  the 
customer  firom  its  distribution  system. 
Centra  Minnesota  requests  that  the 
Commission  issue  an  order  granting 
such  authority  by  August  21, 1994,  so 
that  the  constnictioD  can  take  place  over 
L^mr  Day  weekend,  September  3-5, 
1994.  at  which  time  a  major  customer  of 
NMU  and/or  Centra  Minnesota  Ontario, 
both  of  which  are  Centra  Minnesota's 
customers,  will  shutdown  for 
maintenance,  and  throughput  on  the 
Central  Minnesota  system  will  be  at  the 
low  point  for  the  year. 

SpeciHcaily,  Centra  Minnesota 
proposes  to  construct  a  high  pressure 
service  lap.  30  feet  on  2-in  pipeline,  a 
two-inch  valve  and  meter  downstream 
from  the  pressure  regulator  station  that 
will  be  install  by  NMU.  Centra 
Minnesota  advises  that  the  proposed 
facilities  will  cost  approximately  $9,000 
to  construct  and  Centra  Minnesota  will 
be  responsible  for  all  costs  involved. 
Centra  Minnesota  states  that  such 
facilities  will  be  constructed  within  an 
existing  right  of  way  and  will  not  result 
in  an  increase  in  the  quality  of  gas  that 
Centra  Minnesota  is  authorized  to 
transport  on  behalf  of  NMU.  Centra 
Minnesota  further  states  that  no 
additional  revenue  will  be  generated  by 
this  service. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
25.  1994.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
383.214  or  365.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.1,0).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  3  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  Of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Centra  Minnesota  to 
appear  or  he  represented  at  the  hearing. 
■  LoisD.  Casliell, 
Secretary 

|FR  Doc.  94-20073  Filed  &-15-94;  8  45  am) 
BILLING  OOOE  t7l7-01-ll 


[Docket  No.  TM94-12-69-00(q 

Proposed  Changes  in  Rates;  Northern 
Natural  Gas  Co. 

August  10.  1994. 

Take  notice  that  on  August  5, 1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  Thirteenth  Revised  Sheet 
No.  53,  with  an  effective  date  of  August 
I.  1994. 

Northern  states  that  it  is  filing 
Thirteenth  Revised  Sheet  No.  53  to 
establiA  the  July  1994.  Index  Price  for 
determining  the  dollar/volume 
equivalent  for  any  transportatioii 


imbalances  that  may  exist  on  contracts 
between  Northern  and  its  Shippers. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Uie  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal   ' 
Energy  Regulatory  Commission,  82S 
North  Capitol  Street.  N.E..  Washington. 
D.C.,  20426.  in  accordance  with 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  17, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  ate  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Casheli, 
Secretary. 

[FR  Doc.  94-20072  Filed  8-15-94;  8:45  ami 
BILLING  CODE  Crt7-«t-M 


[Docket  No.  CP94-«98-0001 

Application;  Sea  RotNn  Pipeline 
Company 

August  10,  1994. 

Take  notice  that  on  August  3. 1994. 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  located  at  AmSouth-Sonat  Tower 
Birmingham.  Alabama  35203.  filed  in 
Docket  No.  CP94-698-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act.  Sea  Robin  requests 
authorization  to  abandon  the 
transportation  service  it  readers  under 
its  X-32  rate  schedule  on  behalf  of 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  effective  as  of  July  29, 1994, 
all  as  more  fully  set  forth  in  the  request 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

Sea  Robin  states  that  it  has  provided 
firm  transportation  service  on  behalf  of 
Texas  Gas  from  production  areas  in 
offshore  Louisiana  to  delivery  points 
onshore  at  Erath.  Louisiana  pursuant  to 
the  terms  of  a  Gas  Transportation 
Agreement  (Agreement).  Texas  Gas  has 
requested  abandonment  of  the  service     - 
under  Sea  Robin's  Rate  Schedule  X-32. 
Accordingly.  Sea  Robin  requests  the 
abandonment  of  Rate  Schedule  X-t32. 
effective  July  29, 1994.  Sea  Robin  states 
that  the  proposed  efliective  date  is 
appropriate  since  it  is  the  iateat  of  the 
parties  and,  firom  that  date  forward. 
Texas  Gas  should  not  be  obhgated  to 
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pay  Sea  Robin  dc'mar,d  charges  uiider 
the  Agreement. 

Any  person  des}nng  lc  be  heard  or  to 
maJce  any  protest  w  iih  reference  to  said 
application  should  or,  or  before  August 
24.  1994.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Ruif  s 
of  Practice  and  Procedure  (18  CFR 
385.214  or  383.211)  and  the  Regulanons 
under  the  Natural  Gas  Act  (18  CFR 
157.20).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\e  lo  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part), 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  inter\'ene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission  s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein, 
and  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  certificate  is  required  by  the 
pubhc  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary' for  Applicant  to  appear  or 
be  reprt'Sftnted  at  the  hearing. 
Lois  D.  Cashell, 
Secretary 

|FR  Doc.  94-20074  Filed  a-15-94.  8  45  an.i 
BILUNG  CODE  6'ri7-0l-M 


(Docket  No.  RP94-353-000] 

Proposed  Changes  to  FERC  Gas  Tariff; 
Southern  Natural  Gas  Company 

August  10, 1994. 

Take  notice  that  on  August  5, 1994. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  be  effective  September  1. 1994: 

Second  Revised  Sheet  No.  .T 
Second  Revised  Sheet  No.  139 
Original  Sheet  No.  139a 
Second  Revised  Sheet  No.  144 


0:.g!r,c!  Shet!  No5.  AGSbc 

Southern  states  that  the  purpose  of 
this  filing  IS  lo  revise  the  aikcation 
methodologies  in  its  tibnsporlatinn  tariff 
to  allow  it  to  ^-ntt:  ii:to  kalincjr.g 
agreements  with  operators  at  pipeline 
intercom-iects  so  that  shippers  can  be 
allocated  their  nominations  ai.n  any 
imbalances  at  the  poir/.  of 
interconnection  cari  be  rej^l,  ec 
between  the  interconnecting  pjpehnes 
under  a  mutually  agreecbJe'Pipeli.-ie 
Balancing  Agreement. 

Southern  has  requesttd  ai;  uaners 
necessary  to  make  the'f  sheets  effective 
September  1.  1994 

Southern  states  that  copies  cf  the 
filing  will  be  served  upon  its  shippers 
end  interested  state  commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission,  825 
North  Capitol  Street,  N  E..  Washington. 
DC.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  should  be  filed  on 
or  before  August  17.  1994.  Protests  will 
not  be  considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wisljipg  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-20076  Filed  8-15-94  b  45  am) 
BILLING  CODE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-62133A;  FRL-4906-8] 

Lead  Hazard  Information  Pamphlet; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 


summary:  On  March  9.  1994.  EPA 
issued  a  notice  announcing  the 
availability  of  its  draft  lead  hazard 
information  pamphlet,  entitled  Lead- 
Based  Paint:  Protect  Your  Children,  for 
public  review  and  comment.  The 
pamphlet,  required  under  section  406(a) 
of  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992.  will  be 
distributed  to  owners  and  occupants  of 
pre-1978  housing  before  the 
commencement  of  renovations  by  paid 
renovators,  and  will  be  distributed  to 
purchasers  and  lessees  of  pre-1978 


housing  before  sale  or  lease.  The 
comment  period  for  the  pamphlet 
closed  on  May  9.  1994  Based  on  the 
comments  received,  and  on  inUrwhV.cr. 
obtained  during  focus  group  tests  in 
several  cities,  EPA  has  revised  the 
pamphlet.  In  the  spirit  of  ma\im:z;rg 
responsiveness  to  the  general  public  rr.rS 
regulated  community.  EPA  is 
scheduling  a  public  meeting  to  augiiit.ni 
the  publics'  opportunity  to  provide 
input  on  the  pamphlet.  Because  of  the 
time  constraints  imposed  bv  the 
statutory  deadline,  however,  no 
additional  comment  period  v^  ill  be 
allowed  beyond  the  public  meeting 
date. 

DATES:  The  meeting  will  take  place  en 
August  29. 1994.  from  9  a.m.  to  noon 
Written  requests  to  participate  in  the 
meeting  must  be  received  no  later  then 
August  30,  1994. 

ADDRESSES:  The  meeting  will  be  held  in 
the  EPA  auditorium  at  401  M  St..  SW 
Washington,  DC  20460.  The  request  to 
participate  in  the  meeting,  identified 
with  docket  number  OPPTS-62133A 
must  be  submitted  to:  TSCA  Docket 
Receipt  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  NE-  G99. 
Environmental  Protection  Agency.  4Ci 
M  St..  SW..  Washington.  DC  20460 
Requests  for  a  waiver  to  participate  in 
the  meeting  by  those  organizations  that 
did  not  file  main  comments  must  be 
sent  to  EPA  Headquarters  Hearing  Cltrk 
Mail  Code  1900.  401  M  St..  SW  . 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Franklin,  Program  Development 
Branch,  Chemical  Management  Division 
(7404),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Telephone:  (202)  260-1781. 

SUPPLEMENTARY  INFORMATION: 
I.  Meeting  Participation 

Each  person  or  organization  desiring 
to  participate  in  the  public  meeting 
must  file  a  written  request  to  TSCA 
Docket  Receipt  at  the  address  listed 
above.  The  request  must  be  received  by 
the  Agency  no  later  than  August  30.    "- 
1994. 

An  impartial  moderator  shall  preside 
at  the  meeting,  on  behalf  of  a  panel  of 
EPA  representatives,  and  solicit 
feedback  on  a  revised  draft  pamphlet 
Individuals  will  also  receive  an 
opportunity  to  leave  informal  written 
comments  on  specific  issue  areas. 

Following  the  public  meeting.  EPA 
will  consider  the  feedback  provided  and 
develop  the  final  version  of  the 
pamphlet.  Attendees  of  the  meeting  will 
receive  notification  of  the  final 
pamphlet's  availability.  Individuals  and 
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organizations  who  are  unable  to  attend 
the  meeting  may  request  inclusion  on 
the  final  mailing  list  by  mailing  a 
request,  including  name,  oi^nization, 
and  mailing  information,  to  Charles 
Franklin  at  the  address  listed  under 
FOR  FURTHER  INFORMATION 
CONTACT. 

II.  Background 

Under  the  Congressional  tnaudate  iti 
section  406(a)  of  TSCA,  EPA  has 
developed  a  lead  hazard  information 
pamphlet,  for  use  in  association  with 
several  regulations  mandated  by  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  [Pub.  L.  105-550].  As 
required  by  the  statute,  EPA  is 
developing  the  pamphlet  in 
consultation  with  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Department  of  Housing  and 
Urban  Development  (HLT)). 

Section  406(a)  of  TSCA  also  requires 
that  EPA  issue  the  pamphlet  for  notice 
and  comment.  EPA  issued  a  notice  in 
the  Federal  Register  of  March  9. 1994 
(59  FR  11119),  armouncing  the  draft 
pamphlet's  availability  for  public 
comment.  EPA  made  the  draft  pamphlet 
available  through  the  National  Lead 
Information  Clearinghouse,  as  well  a.s 
the  TSCA  Docket.  During  the  60-day 
public  comment  period,  69  parties 
submitted  comments.  EPA  also 
conducted  a  series  of  focus  group  tests 
in  five  different  cities,  Atlanta.  GA, 
Birmingham,  AL,  Chicago,  IL,  Hayward, 
CA,  and  Washington,  DC.  EPA  has  used 
these  focus  tests  to  solicit  general 
feedback  on  the  presentation  of  the 
material  h°om  individuals  with  a  high 
school  education  or  lower.  The  resuhs 
of  tibe  focus  tests,  combined  u  ith  the 
technical  and  stylistic  comments 
provided  by  the  public  commenters, 
will  help  EPA  develop  a  final  pamphlet 
that  meets  the  informational  needs  of  a 
broad  range  of  readers. 

m.  Role  of  Pamphlet 

This  pamphlet  will  be  disseminated 
as  a  result  of  several  Congressional 
directives  that  will  be  implemented  in 
separate  rulemaking  initiatives. 

Section  406(b)  of  TSCA  requires  that 
EPA  promulgate  regulations  requiring 
each  person  who  performs  for 
compensation  a  renovation  of  target 
housing  to  provide  a  lead  hazard 
information  pamphlet  to  the  owner(s) 
and  occupant(s)  of  such  housing  prior  to 
commencing  the  renovation.  In 
addition,  this  pamphlet  may  be  used  by 
other  Federal  Programs  to  support  their 
educational  and  outreach  goals  and 
obligations.  EPA  issued  proposed 
regulations  under  section  406(b)  on 
March  9,  1994  (59  FR  1 1 1G«).  far  a  60- 


day  public  comment  period  that  closed 
onMay  9,  1994.  EPA  is  currently 
reviewiflg  public  comments  and 
preparing  the  final  rulemaking. 

Section  1012  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  (also 
known  as  "Title  X")  requires  that  the 
Department  of  Housing  and  Urban 
Developiment  (HUD)  provide  the 
pamphlet  to  purchasers  and  tenants  of 
housing  receiving  Federal  assistance. 
These  regulations  are  under 
development  by  HUD. 

Section  1018  of  Title  X  requires  that 
EPA  and  HUD  promulgate  regulations 
requiring  sellers  or  lessors  of  target 
housing  to  provide  purchasers  and 
lessees  with  the  lead  hazard  information 
pamphlet.  EPA  and  HUD  e.xpect  to  issue 
the  proposed  regulations  for  this 
rulemaking  in  late  summer  or  early  fall 
of  1994.  Commenters  should  be  aware, 
however,  that  comments  received  on  the 
pamphlet  during  the  comment  period 
for  the  proposed  section  1018  regulation 
will  not  be  used  in  developing  the  final 
draft  of  the  pamphlet,  due  by  October 
28,  1994.  Where  appropriate,  EPx\  may 
consider  those  comments  when 
developing  subsequent  revisions  to  the 
pamphlet,  as  authorized  by  section  406 
of  TSCA. 

List  of  Subjects 

Environmental  protection,  Lead. 
Dated.  August  9.  1994. 
Joseph  A.  Carra, 

Actirg  Director.  Office  of  Pollution  Pre\fntion 
and  Toxics. 

[FR  Doc.  94-20034  Filed  8-ir.-944.  8:4.S  ami 

BILLING  CODE  SSeO-SO-F 


[FRL-50J2-6] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings;  Open  Meetings 

(1)  Radiation  Environmental  Futures 
Subcommittee  Teleconference — August 
29, 1994 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  PubUc  Law  92-463, 
notice  it  hereby  given  that  the  Radiation 
Advisory  Committee  (RAC)  and  iLs 
Radiation  Environmental  Futures 
Subcommittee  (REFS)  of  the  Science 
Advisory  Board  (SAB)  will  conduct  a 
teleconference  meeting  on  Monday. 
August  29,  1994  from  11  a.m.  to  1  p.m. 
eastern  time.  In  this  teleconference 
meeting,  the  RAC  intends  to  concur  on 
technical  edits  to  its  draft  report  on 
review  of  the  topic  of  radiation 
environmental  futures  for  the  purpose  of 
closure  by  the  full  committee  and  to 
forward  the  revised  report  to  the  S,\B's 


Environmental  Futures  Committee 
(EEC)  for  final  approval  at  their 
September  13  and  14  meeting  in 
Washington,  iX:  (see  Federal  Register, 
Vol.  59.  No.  134.  Thursday.  July  14, 
1994,  pp.  35927-35928).  The  August 
working  draft  will  be  made  available  to 
the  Agency  or  the  pubhc.  The 
teleconference  meeting  is  open  to  the 
public  and  teleconference  lines  will  be 
assigned  on  a  first  come  basis.  Previous 
public  meetings  to  discuss  the  topic  of 
future  issues  in  environmental  radiation 
include  those  held  on  May  4-6, 1994 
(See  Federal  Roister,  Vol.  59,  No.  68. 
Friday,  April  8. 1994,  pp.  16809-16811). 
June  20,  July  11  and  July  13  (See 
Federal  Register,  Vol.  59,  No.  106, 
Friday.  June  3. 1994,  pp.  28856-28857). 

Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  for  the  meeting,  should  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Federal  Official,  or  Ms.  Dorothy  Clark, 
Staff  Secretary;  Science  Advisory  Board 
(1400-F);  U.S.  Environmental  Protection 
Agency;  401  M  Street.  SW.,  Washington. 
DC  20460,  Phone:  (202)  260-«552  or 
FAX  (202)  260-7118.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  at  the  teleconference 
should  contact  Dr.  Kooyoomjian  or  Ms. 
Clark  no  later  than  August  24, 1994  in 
order  to  have  time  reserved  on  the 
agenda.  The  Science  Advisory  Board 
expects  that  public  statements  presented 
at  the  teleconference  meeting  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  three  minutes.  Written 
comments  (at  least  24  copies)  received 
by  the  SAB  by  August  22, 1994  may  be 
mailed  to  the  SAB's  RAC  and  REFS 
prior  to  the  meeting;  comments  received 
after  that  date  will  be  provided  fo  the 
RAC  and  the  REFS  as  logistics  allow. 

(2)  Marsh  Majiagement  Subcommittee 
Meeting — September  7-8, 1994 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  PubUc  Law  92-463. 
notice  is  hereby  given  that  the  Marsh 
Management  Subcommittee  of  the 
Ecological  Processes  and  Effects 
Committee  (EPEC)  will  meet  on 
September  7-8, 1994,  at  the  Gangplank 
Restaurant,  600  Water  Street, 
Washington,  DC  20024,  telephone  (202) 
554-5000.  On  SeptembCT  7,  the  meeting 
will  begin  at  8:30  a.m.  and  eiKi  no  later 
than  5  p.m.  On  September  8.  the 
meeting  vnil  begin  at  B  a.m.  aod  end  no 
later  than  4  p.m.  Both  days  of  the 
meeting  will  be  open  to  the  public.  Due  ' 
to  limited  space,  seating  will  be  on  a 
first-come  basis. 
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On  )uly  21,  the  Marsh  Maaagement 
Subcommittee  met  to  begin  a  review  of 
the  science  underlying  marsh 
management,  defined  as  the  use  of  water 
control  structures,  berms,  dikes  etc.  to 
modify  the  hydrology  of  marsh  systems. 
At  the  request  of  theAgency's  Office  of 
Water,  the  Subcommittee  has  been 
established  to  evaluate  the  ecological 
implications  of  marsh  management 
practices  in  various  types  of  marsh 
ecosystems.  EPA  has  formed  a  Marsh 
Management  Steering  Committee, 
consisting  of  federal  agencies  with 
rp-.ponsibilities  for  marsh  management, 
to  refine  a  set  of  technical  questions  to 
be  addressed  by  the  Subcommittee.  On 
July  21,  the  Subcommittee  heard 
presentations  from  various  federal  and 
state  agencies  regarding  relevant  federal 
and  state  policies  and  technical  issues 
of  concern  and  received  public 
comments  on  marsh  management 
issues. 

At  the  Septumber  7-8  met'tiiig,  the 
Subcommitlee  will  begin  developing 
written  recommendations  in  response  to 
the  si.x  questions  posed  in  the  Charge  to 
the  Subcommittee:  (1)  Does  structural 
marsh  management  protect  or  create 
emergent  vegetated  wetlands?  (2)  To 
what  extent  does  structural  marsh 
management  impact  the  physical, 
biological  and/ or  chemical  aspects  of 
natural  marsh-sustaining  processes?  (3) 
What  are  the  impacts  of  marsh 
management,  if  any,  to  estuarine 
fisheries,  waterfowl,  and  other  fish  and 
wildlife?  (4)  What  are  the  cumulative 
effects  of  numerous  large-scale  marsh 
management  projects  with  respect  to 
'  emergent  vegetation,  accretion,  fish  and 
wildlife,  and  other  resources?  (5)  What 
are  the  gaps  and  the  highest  priorities 
for  research  studies  related  to  the  effects 
of  structural  marsh  management 
projects,  and  for  routine  monitoring  of 
such  projects?  (6)  What  scientific  or 
technical  criteria  should  EPA  use  as  part 
of  the  basis  for  case-specific  decision- 
making; or,  as  an  alternative,  what 
approach  should  EPA  take  to  develop 
such  criteria? 

Additional  Information 

Single  copies  of  the  briefing  materials 
provided  to  the  Marsh  Management 
Subcommittee  may  be  obtained  by 
calling  the  EPA  Wetlands  Hot  Line  at  1- 
800-832-7828.  Copies  of  these 
documents  are  NOT  available  from  the 
Science  Advisory  Board.  Members  of 
the  public  desiring  additional 
information  about  the  meeting, 
including  an  agenda,  should  contact  Ms. 
Dorothy  Clark,  Staff  Secretary,  Science 
Advisory  Board  (HOOF).  US  EPA.  401  M 
Street,  SW.,  Washington  DC  20460,  by 
telephone  at  (202)  260-6552,  fax  at  (202) 


260-7118.  or  via  the  INTERNET  at: 
Clark.Dorothy@EPAMAIL.EPA.GOV 

Anyone  wishing  to  submit  written 
comments  must  foru-ard  at  least  35 
copies  to  Ms.  Stephanie  Sanzone. 
Designated  Federal  Officer,  no  later  than 
August  24  for  distribution  to  the 
Subcommittee  and  the  interested  public 

Dated:  August  5.  1994 
Stephanie  Sanzone. 

Acting  Staff  Director.  Science  Adii^on,- Board 
(PR  Doc.  94-20039  Filed  6-1.^-94.  8.45  am\ 
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[FRL-5052-8] 

Oklahoma;  Amended  Final 
Determination  of  Adequacy  of  State 
Municipal  Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (EPAl. 

ACTION:  Notice  of  Final  Dctcrnunatior. 
on  Application  of  Oklahoma  for  Ful! 
Program  Adequacy  Dcterniinatiun. 

SUMMARY:  Section  4005(c)!lj(B)  of  thf^ 
Resource  Conservation  and  Rpcovpry 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  that  may 
receive  hazardous  housohold  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  Part  258).  On 
October  9,  1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
Part  258).  SubUtle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
40  CFR  Part  258.  Subtitle  D  also  requires 
in  Section  4005  that  EPA  determine  th? 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  re\  ised 
Federal  Criteria. 

On  August  10, 1993,  Oklahoma 
applied  for  a  determination  of  adequacy 
under  Section  4005  of  RCRA.  After 
review,  publication  and  consideration  of 
all  pubUc  comments,  EPA  temporarily 
approved  Oklahoma's  Municipal  Sohd 
Waste  Landfill  Permitting  program  on 
December  28. 1993  (58  FR  68643, 
68644)  good  through  June  30, 1994 
allowing  Oklahoma  time  to  promulgate 
permanent  rules.  On  June  20.  1994,  the 
State  of  Oklahoma  submitted  permanent 
rules  which  were  approved  by  the 
Governor  on  May  3, 1994  and  became 
effective  July  1. 1994.  Today.  EPA  is 
issuing  an  amended  final  determination 


that  the  State's  rules  are  permanent  and 
Oklahoma's  Municipal  Solid  Waste 
program  is  adequate  to  meet  the  j 

requirements  of  40  CFR  Part  258  <* 

EFFECTIVE  DATE:  This  amended  i 

determination  of  adequacy  for 
Oklahoma  shall  be  effective  on  Au^-^u^^ 
16,  1994.  '^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Weber.  Chief.  Solid  Waste 
Section,  US  EPA  Rogion  6.  Dallas,  Ti"\as 
75202;  (214)655-6760. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  August  10.  1993.  Oklalioma 
submitted  an  application  for  adecuacv 
determination  for  Oklahoma's 
municipal  solid  waste  landfill  p'.-niiit 
program.  This  application  included 
temporary  sohd  waste  rules  which 
pxpired  on  June  30.  1994  On  September 
16.  1993.  EPA  published  a  tpr.tativp 
determination  of  adequacy  fur  all 
portions  of  Oklahoma's  program  at  .'h 
r  R  48516.  48518.  On  December  28. 

1993,  after  review  and  considf  ration  ot 
all  public  comments.  EP.\  published  a 
final  determination  for  full  ;->rc3r.i.fn 
adequacy  at  58  FR  68643.  68644  -.vhich 
expired  June  30,  1994.  On  March  23. 

1994.  the  Oklahoma  Department  of 
Environmental  Quality  board  adopie o 
revised  solid  waste  regulations  Thesr 
new  regulations  were  signed  on  N'ay  3 
1994  by  the  Governor  of  Oklahoma." 
Since  the  Legislature  of  the  State  of 
Oklahoma  did  not  act  to  change  ihr-sc 
regulations  on  or  before  May  17,  1994. 
the  permanent  regulations  are  effective 
automatically  on  July  1.  1994 

B.  Decision 

EPA  has  reviewed  the  mir.or  changes 
made  to  the  Oklahoma  Solid  W.isto  ' 
Regulations  by  the  Department  '•\ 
Environmental  Quality  Board  c:<  March 
23, 1994.  EPA  has  found  no  suOstantia! 
changes  from  the  rules  approved  on 
December  28, 1994  that  affect 
Oklahoma's  ability  to  adequately 
conduct  the  permitting  and  enforceii.er.t 
of  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCR.\| 
on  Municipal  Solid  Waste  Land. 11  Is  ir. 
the  State  of  Oklahoma,  therefore.  EP.\ 
concludes  that  Oklahoma's  application 
for  adequacy  determination  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA 
Accordingly,  Oklahoma  is  granted  a 
determination  of  adequac>'  for  all 
portions  of  its  municipal  solid  waste 
permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
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40  CFR  Part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9, 1991). 

Today's  action  takes  efiecl  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  Section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  aid  obligations  in  the 
State's/Tribe's  program  are  already  in 
efliect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  compliance  requirements  on  the 
regulated  community.  Nor  do  these 
requirements  become  enforceable  by 
EPA  as  federal  law.  Consequently,  EPA 
finds  that  it  does  not  need  to  give  notice 
prior  to  making  its  approval  effective 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  fi-om  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority: 

This  notice  is  issued  under  the 
authority  of  Section  2002,  4005,  4006. 
and  4010(c)  of  the  SoHd  Waste  Disposal 
Act,  as  amended. 
AM.  Davis, 

ActingBegional  Administrator. 
|FR  Doc.  94-20041  Filed  8-15-94-.8;45  am  J 
BILUNQ  COOE  6860-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  94-854] 

Comments  Invited  on  Northern 
Califomia  Area  Public  Safety  Plan 
Amendment 

August  9. 1994. 

On  November  20, 1990,  the 
Commission  accepted  the  Public  Safety 


Plan  for  the  Northern  Califomia  area 
(Region  6).  On  May  9. 1994,  Region  6 
submitted  a  proposed  amendment  Ic  its 
plan  that  would,  in  part,  revise  the 
current  channel  allotments.  Because  :he 
proposed  amendment  is  a  major  change 
to  the  Region  6  plan,  the  Comn^ission  is 
soliciting  comments  from  the  public 
before  taidng  action.  (See  Report  aTtd 
Order,  General  Docket  No.  87-112  3 
FCC  Red  905  (1987),  at  paragraph  ST.ji 

Interested  parties  may  file  cc:r.ry,er/.s 
to  the  proposed  amendment  or^  cr  b*fc:e 
September  15, 1994  and  reply 
comments  on  or  before  September  2C. 
1994.  Commenters  should  send  ar^ 
original  and  five  copies  of  comments  "o 
the  Secretary,  Federal  Communicstfor.s 
Commission,  Washington,  DC  2C55-i 
and  should  clearly  identify  them  as 
submissions  to  Gen  Docket  90-28" 
Northern  Califomia — Public  Safety 
Region  6. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

jFR  Doc.  94-19936  Filed  &-15-94;  8:45  &m] 

BILLINa  COOE  (717-01-M 


FEDBIAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fifing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations,  biterested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200200-001. 

Title:  Port  of  Vancouver/Marine 
Terminals  Corporation  Management 
Agreement. 

Parties: 

Port  of  Vancouver  | 

Marine  Terminals  Corproation 


Synoposis:  The  proposed  amendment 
extends  the  term  of  he  Agreement  and 
increases  the  annual  guarantee. 

Agreement  No.:  224-200877. 

Title:  Tampa  Port  Authority/ 
-nmerican  Horizon  Cruise  Lines,  Inc. 
Tem-.inal  Agreement. 

Pcnies: 

Tampa  Port  Authority  ("Port") 
American  Horizon  Cruise  Liens.  Int.. 
(AHCLI) 

Synopsis:  The  proposed  Agreement 
provides  for  the  Fort  to  construct  a 
."larine  passenger  terminal  facility  and 
provide  non-exclusive  preferential 
t«=rthing  privileges  or  use  by  AHCLI 

Dated  August  11. 1994. 

By  Order  of  the  Federal  Maritime 
Ccimmission. 

{oseph  C  Polking, 

feet  fc  13. 

]FR  Doc.  94-19983  Filed  8-15-94:  8:45arr.i 

EILUNG  COOE  673(M)1-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Pubhc). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551 
(202-452-3829). 

OMB  Desk  Officer— Milo 
Sunderhauf — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503  (202-395-7340). 

Final  approval  under  OMB  delegated 
authority  of  the  extension  with 
revisions,  of  the  following  reports: 

1.  Report  title:  Report  of  Transaction 
Accounts,  Other  Deposits  and  Vault 
Cash;  Reports  of  Certain  Eurocurrency 
Transactions;  and  Advance  Reports  of 
Deposits. 

Agency  form  number:  FR  2900;  FR 
2950/51;  and  FR  2000/2001. 

OMB  Docket  number:  7100-0087. 

Frequency:  Weekly,  Quarterly, 
Daily — dependent  upon  request. 

Reporters:  Depository  institutions. 

Annual  reporting  hours:  1,7B7,743. 
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Report 

FR  2900 

FR  2950/2951  

FR  2000 .' 

FR  2001  

Small  businesses  are  affected. 


Estimated  number 
of  respondents 


8.764  (weekly) 
4.934  (quarterly) 
693  (weekly) 
1  (quarterly) 
186 
540 


Estimated  hours  per 
response 


1  to  12  (3.50  avg.) 
1  to  12  (3.50  avg.) 
.2  to  5  (1.00  avg.) 
.2  to  5  (1.00  avg.) 
.3  to  2.4  (.84  avg.) 
.3  to  3  (.96  avg.) 


GVnera/  Description  of  Report 

This  information  collection  is 
mandatory  [12  U.S.C.  248(a).  461,  603. 
615.  and  1305(b)(2)]  and  is  given 
conRdential  treatment  [5  U.S.C. 
552b(4)l. 

This  package  of  reports  collects 
til  formation  on:  deposits  and  related 
iterr.i  from  depository  institutions  that 
have  transaction  accounts  or 
nonpersonal  time  deposits  and  that  are 
not  fully  exempt  from  reserve 
requirements  ("nonexempt 
institutions")  (FR  2900);  Eurocurrency 
transactions  from  depository 
institutions  that  obtain  funds  from 
foreign  (non-U.S.)  sources  or  that 
maintain  foreign  branches  (FR  2950.  FR 
2951);  and  selected  items  on  the  FR 
2900  in  advance  from  saimples  of 
commercial  banks  on  a  daily  basis  (FR 


2000)  and  on  a  weekly  basis  (FR  2001) 
The  Federal  Reserve  proposes  that  the 
single  deposit  cutoff  ($44.8  million) 
(and  one  of  two  determinants  of 
deposits  reporting  category)  be  replaced 
by  two  separate  deposit  cutoffs  (S44.8 
million  and  S55.0  million).  The  higher 
cutoff  would  be  applied  to  nonexempt 
reporters,  resulting  in  a  shift  of  over 
1 .000  reporters  from  weekly  to  quarterly 
FR  2900  reporting  and  a  significant 
reduction  in  annual  reporting  burden. 
The  lower  cutoff  would  continue  to 
apply  to  fully-exempt  institutions  (see 
Item  1  below).  In  the  future,  both  cutoffs 
would  be  indexed  aimually.  Also,  the 
Federal  Reserve  proposes  to  broaden  the 
entity  coverage  of  the  daily  FR  2000  to 
include  large  thrift  institutions,  and 
recommends  that  eighteen  thrifts  be 
added  to  the  reporting  panel.  No 
revisions  to  the  content  of  any  of  the 


Report 


FR2910q 
FR  2910a 


reports  are  proposed.  Information 
provided  by  these  reports  is  used  for 
administering  Regulation  D — Reserve 
Requirem.ents  of  Depository  Institutions. 
or  for  constructing,  analyzing,  and 
controlling  the  monetary  and  reser\'es 
aggregates;  or  both. 

Final  approval  under  0MB  delegated 
authority  of  the  extension  without 
revisions,  of  the  following  reports: 

1 .  Report  title:  Quarterly  Report  of 
Selected  Deposits.  Vault  (lash  and 
Reservable  Liabilities;  and  Annual 
Report  of  Total  Deposits  and  Reservable 
Liabilities. 

Agency  form  number:  FR  2910q;  FR 
2910a. 

OMB  Docket  number:  7100-0175. 
Frequency:  Quarterly;  Annually. 
Reporters:  Depository  institutions. 
Annual  reporting  hours:  7.194. 


Small  businesses  are  affected. 


Estimated  aver- 
age hours  per 
response 


2.00 
.50 


General  Description  of  Reports 

This  information  collection  is 
mandatory  [12  U.S.C.  248(a)  and  461) 
and  is  given  confidential  treatment  (5 
U.S.C.  552b(4)]. 

These  reports  collect  information 
from  depository  institutions  (other  than 
U.S.  branches  and  agencies  of  foreign 
banks  and  Edge  and  agreement 
corporations)  that  are  fully  exempt  from 
reserve  requirements  under  the  Gam-St 
Germain  Expository  Institutions  Act  of 
1982.  Information  provided  by  these 
reports  is  used  to  construct  and  analyze 
the  monetary  aggregates  and  to  ensure 
compliance  with  Regulation  D — Reserve 
Requirements  of  Depository  Institutions 
No  changes  are  proposed  for  these 
reports. 

2.  Report  title:  Allocation  of  Low 
Reserve  Tranche  and  Reservable 
Liabilities  Exemption. 

Agency  form  number:  FR  2930:  FR 
2930a. 

OMB  Docket  number:  7 100-0088. 


Frequency:  Annually,  and  on 
occasion. 

Reporters:  Depository  institutions. 

Annual  reporting  hours:  126. 

Estimated  average  hours  per  response: 
.25. 

Estimated  number  of  respondents: 

502. 

Small  businesses  are  affected 
General  description  of  reports:  This 
information  collection  is  mandatory  |FR 
2930:  12  U.S.C.  248(a),  461.  603.  and 
615;  FR  2930a:  12  U.S.C.  248(a)  and 
461 1  and  is  given  confidential  treatment 
(5  U.S.C.  552b(4)l. 

This  report  provides  information  on 
the  allocation  of  the  low  reserve  tranche 
and  reservable  liabilities  exemption  for 
depository  institutions  having  offices  (or 
groups  of  offices)  that  submit  separate 
FR  2900  deposits  reports.  The  data 
collected  by  these  reports  are  needed  for 
the  calculation  of  required  reserves.  No 
changes  are  proposed  for  these  reports. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  10.  1994. 
William  W.  Wiles, 
Secretary  of  the  Boa  rd. 
(FR  Doc  94-19988  Filed  8-15-94;  8  45a ml 
BILUNC  CODE  tSIO-OI-P 


Peggy  Hall  latum  Childers,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
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processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  ma^ 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofHces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  6, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missoiui  63166: 

1.  Peggy  Hill  Tatum  Childers,  and 
Kathy  Ann  Tatum  Shappley,  both  of 
Ripley,  Mississippi;  each  to  acquire  an 
additional  12.5  percent,  for  a  total  of  25 
percent,  of  the  voting  shares  of  Falkner 
Capital  Corporation,  Falkner, 
Mississippi,  and  thereby  indirectly 
acquire  Bank  of  Falkner.  Falkner. 
Mississippi. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Joe  Edwin  Ford,  Hamlin,  Texas;  to 
acquire  an  additional  10.69  percent,  for 
a  total  of  34.54  percent,  of  the  voting 
shares  of  Hamlin  Financial  Corporation, 
Hamlin,  Texas,  and  thereby  indirectly 
acquire  Hamlin  National  Bank,  Hamlin, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  10, 1994. 
Jenniiier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  94-19992  Filed  8-15-94;  8:45  am] 
WLLMQ  CODE  CZIfr^l-F 


Regions  Financial  Corporation; 
Fonnation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
apphed  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  fur'h  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  wTitten 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 


questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  9, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  Union 
Bank  &  Trust  Company,  Montgomerj', 
Alabama. 

Bo«rd  of  Governors  of  the  Federal  Reserve 
Systam,  August  10,  1994. 
Jennifer  J.  lohnson, 
Depitty  Secretary  of  the  Board. 
[FR  Doc.  94-19993  Filed  tt-15-94;  8:45  am] 
BILLINQ  COOE  821(M1-F 


FEDERAL  TRADE  COMMISSION 
[Dkt9232] 

Schfring  Corporation;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGEFJCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

summary:  Li  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agre«ment,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  Jersey 
manufacturer  of  the  diet  product,  Fibre 
Trim,  from  making  any  representation 
about  the  weight  loss  benefits,  nutrient 
content,  or  nutrient  related  health 
benefits  of  any  food,  food  supplement, 
or  drug  without  competent  and  reliable 
scientific  evidence  to  substantiate  the 
claim. 

DATES:  Comments  must  be  received  on 
or  before  October  17,  1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  6th  St.  and  Pa.  Ave.,  NvV., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  Hcppock  or  Susan  Cohn, 
FTCyS-4002,  Washington,  D.C.  20580. 
(202)  32e-3087  or  326-3053. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Coniniission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  3  25(f)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
3.25(f)),  notice  is  hereby  given  that  the 
folloiving  consent  agreement  containing 
a  consent  order  to  cease  and  desist, 
having  been  filed  with  and  accepted. 


subject  to  final  approval,  by  the 
Conunission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  Matter  of  Schering  Corporation,  a 
corporation.  Docket  No.  9232. 

The  agreement  herein,  by  and 
between  Schering  Corporation,  a 
corporation,  by  its  duly  authorized 
officer,  hereafter  sometimes  referred  to 
as  respondent,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission,  is  entered  into  in 
accordance  with  the Ctoramission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  thejparties  hereby 
agree  that: 

1.  Respondent  Schering  Corporation 
is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  New  Jersey,  with 
its  office  and  principal  place  of  business 
at  2000  Galloping  Hill  Road, 
Kenilworth,  New  Jersey,  07033. 

2.  Respondent  has  been  served  with  a 
copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging  it 
with  violations  of  Sections  5(a)  and  12 
of  the  Federal  Trade  Commission  Act, 
and  has  filed  answers  to  said  complaint 
denying  said  charges. 

3.  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding. 

4.  Respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
va'idity  of  the  order  entered  pursuant  lo 
this  agreement;  and 

(d)  Any  claims  under  the  Equal 
Access  to  Justice  Act. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondent,  in  which  event  it 
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wiil  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the 
compliant  issued  by  the  Commission,  or 
that  the  facts  as  alleged  in  said 
compliant,  other  than  jurisdictional 
facts,  are  true.. 

7.  This  agreement  contemplates. tliat, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
wiihdrauTi  by  the  Commi-ssion  pursuant 
to  ihe  pr&visions  of  Spction  3.25(f)  of 

.  the  Cojnmission's  Rules,  the 
Commission  may  without  further  notice 
to  iv;spondert.-(i)  issue  its  decision 
containing  Lb.e  foUowing  order  to  cease 
and  desist  in  disposition  of  tl'-e 
proreetimg.  and  (2)  :;vakc  !.ilorma;:un 
public  in  respect  thereto.  When  so 
nntarod,  the  ord'jrlo  cc.-2se  /'od  dfjsist 
shall  have  the  samn  force  arid  p.ffect  and 
m.':v  be  altered,  modified  or  set  cside  in 
the  same  manner  and  wiLhin  the  same 
timff  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Dciivf?rv-  by  the  I'.s.  Postal 
Service  of  the  decision  containir.g  the 
;!greod-to  order  to  respondrnt's  address 
as  stated  in  this  agreement  shall 
constitute  service.  Respondent  waives 
any  right  it  might  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

8.  Respondent  has  read  the  compliant 
rnd  the  order  contemplated  here'ov.  It 
understands  that  once  the  order  has 
i'cc-n  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
shewing  that  it  has  fully  complied  vv;tii 
the  order.  Respondent  further 
uiv'f-rstards  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  cf  tho  or(i"r 
aher  it  becomes  final. 

Order 

I 

/•  is  orrlm-ecl  that  respondent  Si.hering 
Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  emplovees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  otfier  device,  in 
connection  with  the  advertising, 
labeling  packaging,  offering  for  sale,  sale 
or  distribution  of  Fiber  Trim  or  any 
other  food,  food  supplement  or  drug  in 
or  affecting  commerce,  as  "commerce" 
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is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  making  any 
misrepresentation,  directly  or  by 
implication, 

a.  about  the  amount  of  fiber  or  any 
other  nutrient  or  dietary  constituent 
contained  in  the  product,  whether 
described  in  quantitative  or  qualitative 
terms;  or 

b.  that  the  product  is  a  high,  rich. 
excellent  or  superior  source  of  fiber  or 
any  other  nutrient  or  dietary  constituent 
usi.ig  those  words  or  words  of  similar 
meaning. 

F'cvided  that  nothing  in  this  Part 
shall  prohibit  eny  representation  as  to 
the  ari:D:;rit  of  P.ber  or  any  oUier  r;urr:>rrit 
or  d;e'.ir\  constituent  in  any  product  if 
suf  n  rppresen'niion  is  sppcifically 
per.::ii!.-3d  in  labeling,  frji  die  serving 
size  advertised  or  prom.ofed  for  such 
product,  by  regulalions  promulgalc-d  bv 
tlie  United  State's  Food  and  Drw:. 
Ad.i.inistrctmn  (FDA)  pu-xuant'to  the 
^.'utrlfion  Labelinc;  a:id  Educatitin  .■Act  of 

II 

It  i^  further  crdere.d  tha\  respor.di-nt. 
its  successors  and  assigJis,  and  its 
ofiicers,  agents,  representatives,  and 
cm.pjoyoes.  di.octly  or  tlu-ouph  anv 
co.-poration.  subsidiary,  division  or 
oth'H  device,  in  connection  with  the 
advertising,  hbeling.  packagma.  offering 
fur  sale,  sale  or  distribution  of  any  food, 
food  supplement  or  d;ug  in  or  affecting 
comiTierce.  as  "comrif-rce"  is  defined  in 
the  Federal  Trade  Cununission  Act.  do 
forthwith  cease  and  dssitt  from  making 
any  representation,  directlv  or  bv 
implication. 

a.  regarding  the  actual  or  comparative 
amount  of  fiber  or  the  type(s)  of  liber. 
oi  the  actual  or  corapaiative  amount  of 
any  other  nutrient  or  die'.arv-  constituent 
in  the  product; 

b.  that  trie  product  provides  any 
app'^'tite  suppressant,  weight  loss, 
weight  control,  ori.-.jight  maintenance 
benefit;  or 

c.  that  \hn  product  provides  any 
health  benefil  associiiled  with  the  intake 
of  fiber,  or  any  other  nutrient  or  dietary 
constitutent 

unless,  at  the  iime  that  it  makes  such 
repn-seniation,  respondent  possessvis  " 
and  relies  upon  compL^tent  and  reliable 
scientific  evidence  that  subst.mtiatos  llie 
representation.  For  purposes  of  this 
Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  those 
tests,  analyses,  research,  studies,  or 
other  evidence  conducted  and  evaluated 
in  an  objective  manner  bv  persons 
qualified  to  do  so.  using  procedures 
generally  accepted  by  others  in  the 


profession  or  science  to  yield  accurJitp 
and  reliable  results. 

Provided  that,  for  purposes  of  any 
representation  covered  by  subpart  fb)  of 
this  Part  that  a  fiber  supplement  or  any 
other  food  supplement  or  drug  is  an 
effective  appetite  suppressant  or  that  it     ■ 
effectuates  weight  loss,  weight  control, 
or  weight  maintenance  through 
reduction  in  appetite  or  any  other 
physiological  mechanism,  "competent 
and  lelidble  scientific  evidence"  shall 
mean  at  least  two  ad^qunte  and  well- 
controlled,  double-blinded  clinical 
studies  that  conform  to  acceptable 
dts:g,^s  and  protocols  ajid  are 
conducted  b>  diifercnt  persons, 
indcpend'jntly  of  each  other.  Such 
persons  shall  be  qualifiea  by  t;aining 
and  experience  to  conduct  such  studies. 

Provided  fuxthcr  that  nclhing  in  this 
order  shall  prohibft  re-pondent  from 
making  any  repri'scnt-itioa  for  anv  drug 
th,3t  is  permitted  m  labeiirt;  .'"or  r.hy 
such  dreg  under  .my  tentati'.'e  fin;il  or 
finsl  Mai^dard  promulgated  by  the  Food 
ai.d  Drug  Adminiciratlon,  or  under  arv 
r.'>-v  drug  application  approved  bv  the' 
Food  and  Drug  .Administration. 

Provided  fu.nher  that  no'.hing  in 
subparts  (a)  or  (c)  of  this  Part  shall 
pr;..hibit  respondent  from  making  anv 
represe;:t".t:on  fnr  any  product  tiiat  is 
specifically  pe.-mitted  in  labeling  for 
such  product  by  regulations 
prn^:uig.^ted  by  the  FDA  pursuant  to  the 
Nutrition  Labeling  and  Education  Act  of 
1990. 

!!!  " 

//  IS  farther  ordered  that  respondent. 
its  succf  ssors  and  assigns,  and  its 
Cficfs.  agents,  representatives,  and 
employees,  directly  or  through  anv 
corporationjSubsidisn.',  division  or 
other  device,  in  connection  with  the 
advcrtidina,  labeling.  paLkaging,  offering 
for  Sdie,  sale  or  distribution  of  anv  food, 
food  supplement  or  drug  in  or  afi^ecting 
comnierce  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act. 
shall,  uhrnever  a  product's  fiter 
content  is  described  in  advertiiing  or 
labeling,  directed  or  by  implication,  in 
quantitative  or  qualitative  terms, 
di>clnse  ck'arly  and  prommentK'  in 
i.mmedidte  proximity  to  such 
description  the  number  of  grams  of 
dietan,'  fiber  coiTliiincd  per  serving  of 
the  product. 

Provided  that  is  such  fiber  content 
descriptor  is  a  term  defined  by 
regulations  promulgated  t)v  the  FD.'\ 
pursuant  to  the  Nutrition  Labeling  and 
Education  .Act  of  1990.  compliance  with 
said  regulations  will  be  deemed 
compliance  with  Part  III  of  this  Order. 

J 
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IV 

It  Ls  further  ordered  that,  for  fhrpn  (3). 
years  from  the  date  that  the 
representation  is  last  disseminalpd. 
respondent  shall  maintain  and  upon 
request  make  available  to  th*;  Fedoml 
Trade  Commission  for  inspection  and 
copyine: 

1.  All  materials  that  were  r»;lu;d  upon 
to  substantiate  any  representation 
rovered  by  this  Order;  and 

2.  All  test  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
respondent's  possession  or  control,  or  of 
which  it  has  knowledge,  that  contradict, 
qualify,  or  call  into  question  such 
representation  or  the  basis  upon  which 
respondent  relied  for  such 
rcpnisenlation. 


It  is  further  ordered  that  r»'spijiiiif!i!i 
shall  notify  the  Commission  at  le.ist 
thirty  {30]  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment,  or  salt' 
n^sulting  in  the  emergence  of  a 
successor  (rorporation,  the  croation  or 
dissolution  of  subsidiaries,  or  any  olhi-r 
changp  in  the  corporation  which  may 
affect  compliance  ohligatinns  arising  tKil 
of  I  his  Oder. 

VI 

It  is  further  ordered  that  rysp«ji)fli'>i> 
shall,  within  thirty  (30)  days  after 
service  of  this  Order,  distribute  a  copy 
of  this  Order  to  each  of  its  operating 
divisions  responsible  for  the  pu-p.^r^tton 
or  plaremenl  of  advrinisRmcnl.;. 
promotional  materials,  produri  labt^ls, 
or  other  such  Siiles  materials  (,4tv«>n»«l  Jiy 
this  nrdf>r. 

VII 

It  /s  further  ordered  that  rcsptj!ui(3nt 
hiiall,  within  sixty  [V.O]  rlays  nflnr  M;rvi'  i> 
of  this  Order  and  at  such  othtr  tin  cs  as 
the  CtmrniissioH  niay  require,  fik  with 
the  C  .nr.unissici  a  rt-jjort,  in  writir;;^, 
sotting  forth  in  rietail  the  liuurhu  ;ind 
form  in  uhit  h  it  h.is  cci.nipliwi  t.r 
inlrnii-  tr.  toiiipl-j  witl-  ilii.sOrf!.  r 

Analysis  of  Proposed  Consiinl  Ord»;r  To 
Aid  Public  Comment 

Th-  IVdrral  Trado  f  j)iui!iiss:.)ii  hv    ■ 
ajt.i-ptod  an  agre^'nit;nf  ton  pr-'pOKi-d 
tonsnit  order  from  .Srherinjj 
Cornoratinn 

Tn»-  proposed  Cfrnsent  onjcr  hiu- 1)(<  si 
l.l..n(i  n:i  ihr-  puliiic  ret  oni  f-T  si' 'y 
(fiU)  days  for  reception  of  comments  hv 
interested  persons.  Conmu:nts  rereiviul 
during  this  period  will  Ijeconie  part  of 
the  public  record.  After  sixty  {hO)  days, 
the  CJommission  will  again  rriview  the 
agreement  and  the  comments  rtn;eived 
and  will  deride  whether  it  should 


withdraw  from  the  agreement  and  take 
othfjt  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  advertising  and 
promotional  practices  related  to  the  sale 
of  Fibre  Trim,  a  fiber  containing  tablet, 
that  were  disseminated  between  1985 
and  1991.  These  advertisements  and 
promotional  materials  were 
disseniinatr-d  in  magazines,  newspapers, 
television,  radio,  direct  mail 
correspondence  and  in-store  displays. 

The  Conuuishion's  complaint,  issued 
on  September  22, 1989,  alleged  that 
.Si:hfjring's  aHvortis-^nieuts  and 
promotional  materials  represejvled  thdl; 
(1)  Fibre  Trim  is  an  effective  appetite 
suppn.'ssant.  weight  loss,  weight  control 
or  wciight  maintenance  product;  (2) 
Fibre  Trim  provides  the  health  benefits 
associated  with  a  fiber-rich  diet  or  a 
high  intake  of  dietary  fiber  from  food, 
(3)  Fibre  Trim  is  a  high  fiber 
supplement;  (4)  the  recommended  daily 
dosage  of  Fibre  Trim  provides  most  of 
a  person's  daily  requirements  of  dietary 
fiber,  and  (,')  the  rerommendrid  dosage 
of  Fijjre  Trim  provides  about  2.35  grams 
rjf  dietary  fiber  per  serving  or  i;bou1 
seven  grajns  oi  dietary  fiber  per  day. 
The  complair.t  alleged  that  Schering  did 
tao?  have  a  reasonable  basis  for  these 
representations,  and  that  the  latter  three 
representations  were  false. 

The  complaint  allegations  were  tried 
before  an  Administrative  Liiw  Judj^e 
(ALf)  between  January  22  and  March  29, 
IMl.  In  an  opinion  dated  September  Iti 
1991.,  the  ALI  upheld  the  first,  second 
and  fifth  allegations  described  above. 
With  resptf;t  to  the  tiiird  allegation,  the 
ALI  r'j!ed  that  Srhering's  cl.iini  that 
Fibia  Trim  !s  a  h:j.;h  fiber  supplement 
was  false  as  to  the  product's  weigl'l 
mairltenance  dosage,  but  true  as  to  its 
weij|i!  loss  (ios;?ce.  1  he  ALJ  n;:x;.t(i<l  ih" 
fourfii  allegation  described  .•hov;?.  The 
Al.  I'f  (!ei  jsion  was  appealed  to  the 
Com^iMssiotv  .Subsequently,  tho  parties 
agreed  to  the  proj)osiid  consent  oriJer 
a.'iii  the  appeal  v.as  witSid'-awn  from 
;!dj'.n!;(  liiion. 

■(  ^^t■  propo.sed  t.(;ns»nl  o:-  >'t  contains 
pniisifii;.  \vhi(  h  are  de«iii^i'.ed  to 
rem<viy  the  ridvertising  vinlntions- 
iJi.irfed  anM  to  jii-oven?  .Sc  hering  from 
eng;4;in,L;  m  «-irii;iar  ..-!  Is  .s-ui  pr.-'tires  in 
the  ^itiire.  Part  I  of  the  proposed  order 
prf)l^bifs  .Schering  from  misrepn;senting 
the  ;»ii!iunt  cf  fiber  or  any  other  lujtrient 
or  <lil!tary  constituent  in  Fibre  Trim  or 
a:iv  Other  fttod,  food  supplement  or  dreg 
jiriiihiil.  I'art  I  aiso  prohifiits  th«' 
misrepresentation  of  such  products  as 
being  high,  rich,  excellent  or  superior 
sources  of  hber  or  any  other  nutrit  nt  or 
dietary  constituent.  Fart  I  also  contains 
a  safe  harbor  stating  that  it  d<}«^s  not 
pnilijbif  any  representation  as  to  the 


amount  of  fiber  or  any  other  ntitrient  or 
dietary  constituent  in  any  product  if 
that  representation  is  specifically 
permitted  in  labeling,  for  the  serving 
.size  being  advertised,  by  regulations 
promulgated  by  the  United  States  Fo:«l 
and  Drug  Administration  (FDA) 
pursuant  to  the  Nutrition  labeling  :;:iil 
Education  Act  of  1990  (NLEA).  The 
(Commission's  recently  adopted 
Enforcement  Policy  Statement  pn  Fond 
Advertising  (May  1994)  (Food  Policy 
.Statement)  provides  additional  guidant  c 
on  what  may  constitute  a 
misrepresentation  of  nutrient  content. 

Part  II  of  the  proposed  consent  order 
njquires  Schering  to  rely  upon 
competent  and  reliable  scientific 
evidence  if  it  makes  claims  for  any  litod. 
food  supplement  or  drug  product 
regarding  the  product's  (1)  Fiber  content 
or  type  or  the  amount  or  content  of  any 
other  nutrient  or  dietary  constituent:  |2) 
provision  of  any  health  benefit 
associated  with  the  intake  of  fiber  or  any 
other  nutrient  or  dietary  constituent:  or 
(3)  provision  of  any  appetite 
suppressant,  weight  loss,  weight  control 
or  weight  maintenarice  benefit.  Part  II 
requires  that  Schering  possess  and  rely 
on  tests,  analyses,  research,  studies,  or 
other  evidence  conducted  and  evaluatol 
in  an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  by  others  in  the 
profession  or  science  to  yield  accurate 
and  reliable  results  in  making  the  first 
two  catfrgories  of  claims.  For  the  third 
(weight  loss-related)  category  of  claims, 
.Si.henng  is  required  to  rely  upon  at  least 
two  adequate  and  well-controlled, 
dnublr-blinfied  clinical  studies  that 
conform  to  acceptable  designs  and 
protocols  and  are  r.onducted 
indepcn'Jently  Ly  .lifferent  persons 
quiiiified  by  training  and  experience  to 
conduct  ?ii(  h  studies. 

Fart  II  also  f:ontains  two  safe  harboj 
p.rovisions.  First,  the  proposed  ordci 
does  not  prohibit  any  claims  fur  liru-.'^ 
•  hot  are  permitted  in  labeling  under  an 
FDA  tentdtive  final  or  final  standard,  o* 
under  an  .ipproved  new  drug 
appli(  atio'i  .Second,  the  proposed  «)rdei 
does  U'lt  prohiliii  any-nutrieiit  i  ont"i?t 
or  he.-.Itii  h.  ):(fit  .Jaims  covered  by  F;»rt 
'i  l.h.il  are  spociiically  permiited  in 
fiiielingiy  j  DA  rpjiulatinns  und«  i  tfn 
NLEA 

P:.T\  in  re;iiii,-.'s  Schering,  when 
niaklng  a  fi'ier  ((mtent  claim  for  any 
food,  food  siipplement  or  drug  product, 
to  d)s<  lose  clearly,  prominently  and  in 
close  proyiinity  to  that  claim,  the 
number  of  grams  of  dietary  fiber 
•.ontained  p.!r  serving  of  the  product  If 
the  description  of  the  fiber  ctmtent  of 
smh  a  pro<iuct  is  a  term  defined  by  TOA 
regulations  i.ssiied  pursuant  to  the  NIJ<A 
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(e.g.,  "high  fiber"),  then  compliance 
with  those  regulations  constitutes 
compliance  with  Part  III  and  no 
additional  disclosure  of  the  amount  of 
dietary  fiber  is  required  under  Part  III. 

The  litigation  and  the  negotiation  of 
the  settlement  of  this  case  occurred 
prior  to  the  Commission's  issuance  of  its 
Food  Policy  Statement.  Depending  on 
the  nature  of  the  fiber  content  claim,  the 
disclosure  requirement  in  Part  III  may 
not  be  identical  to  the  provisions  of  the 
Commission's  Food  Policy  Statement. 
For  example,  Part  III  covers  comparative 
fiber  claims  (e.g.,  "25%  more  fiber")  for 
which  the  Food  Policy  Statement  likely 
would  require  additional  disclosures, 
such  as  the  basis  for  comparison.  Part  III 
of  the  proposed  copsent  order  does  not 
explicitly  require  those  additional 
disclosures.  However,  the  prohibition 
on  misrepresentations  of  fiber  content  in 
Part  I  of  the  proposed  order  and  Part  II's 
requirement  that  such  claims  be 
substantiated  would  require  such . 
disclosures  as  are  necessary  to  prevent 
a  claim  from  being  misleading.  Thus, 
unless  such  claims  adequately  adhere  to 
the  guidance  of  the  Food  Policy 
Statement,  they  likely  would  violate 
Parts  I  and  II  of  the  proposed  order. 

Parts  TV.  V,  VI  and  VII  of  the  proposed 
order  relate  to  Schering's  obligation  to 
maintain  records,  distribute  the  order  to 
its  operating  divisions  responsible  for 
advertising  activities,  notify  the 
Commission  of  changes  in  business  or 
corporate  structure  and  file  compliance 
reports  with  the  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  its  terms. 
C.  Landis  Plummer, 
Acting  Secretory. 

IFR  Doc.  94-20022  Filed  8-15-94;  8:45  am) 
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[File  No.  921-0101] 

Trauma  Associates  of  North  Broward, 
Inc.,  et  al.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Comrnission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  Dr.  Johnson,  the 
pr<^sident  of  a  Florida  corporation,  to 


dissolve  Trauma  Associates  within  180 
days  after  the  order  becomes  final,  and 
would  prohibit  the  ten  surgeons  from 
entering  into,  organizing,  or 
implementing  any  agreement  to:  refuse 
to  provide  surgical  services  in 
connection  with  any  effort  to  fix  the 
level  of  fees  for  such  services;  prevent 
the  deliver/  of  surgical  senices:  or  deal 
on  collectively  determined  terms  with 
anyone  who  pays  for  health  services. 

DATES:  Comments  must  be  received  on 
or  before  September  15,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretar\', 
Room  159.6th  St.  and  Pa.  Ave..  N.VV.,' 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Markiioroschak  or  Markus  Meier.  FTC/ 
S-3115,  Washington,  D.C.  20580.  (202) 
326-2756  or  326-2781. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  teen  filed  with 
and  accepted,  subject  to  final  approval 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Trauma  Associates  of  North  Broward, 
Inc.  a  corporation,  Richard  A.  Johnson, 
M.D.,  individually  and  as  President  of 
said  corporation,  and  Carl  Amko,  M.D., 
Lucien  Armand,  M.D.,  Frantz  Chery, 
M.D.,  William  Cohen,  M.D..  Sergio 
Gallenero,  M.D.,  Kwang-Jae  Joh,  M.D., 
J.  R.  Nabut,  M.D.,  Aiden  O'Rourke, 
M.D.,  Santiago  Triana,  M.D., 
individually;  Agreement  Containing 
Consent  Order  to  Cease  and  Desist 

[File  No.  921-01011 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  praatices  of  the 
respondents  named  in  the  caption 
hereof,  hereinafter  sometimes  referred  to 
as  proposed  respondents,  and  it  now 
appearing  that  the  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between  the 
proposed  respondents  and  counsel  for 
the  Federal  Trade  Commission  that: 


1.  Proposed  respondent  Trauma 
Associates  of  North  Broward,  Inc.,  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  bv  virtue  of 
the  laws  of  the  State  of  Florida,  with  its 
office  and  principal  place  of  business 
locaied  at  2170  Southeast  17th  Street, 
Suite  305,  Fort  Lauderdale.  Florida 
33316. 

The  proposed  individual  respondents, 
named  in  the  caption  above,  are  general 
surgeons,  licensed  to  practice  medicine 
in  the  State  of  Florida  and  are  generally 
engaged  in  the  business  of  providing 
surgical  ser\-ices  to  patients  for  a  fee  in 
Broward  County,  Florida.  Their 
respective  business  addresses  are: 
Carl  Amko,  M.D.,  412  Southeast  17th 

Street,  Fort  Lauderdale,  Florida 

33316; 
Licien  Armand,  M.D.,  4330  West 

Broward  Boulevard.  Suit  308, 

Plantation,  Florida  33324; 
Frantz  Cher>-,  M.D.,  4101  Northwest  4th 

Street,  Suite  302,  Plantation,  Florida 

33317; 
WiUiam  Cohen,  M.D..  8251  West 

Broward  Boulevard,  Suite  H, 

Plantation,  Florida  33317; 
Sergio  Gallenero.  M.D..  9750  Northwest 

33rd  Street.  Coral  Springs.  Florida 

33065; 
Kwang-Jae  Joh.  M.D..  One  West  Sample 

Road.  Suite  207.  Pompano  Beach. 

Florida  33064; 
Richard  A.  Johnson,  M.D..  1625 

Southeast  3rd  Avenue,  Suite  721.  Fort 

Lauderdale.  Florida  33316; 
J.R.  Nabut.  M.D..  1500  Hillsboro 

Boulevard.  Suite  207.  Deerfield 

Beach.  Florida  33441; 
Aiden  O'Rourke,  M.D.,  315  Southeast 

13th  Street,  Fort  Lauderdale,  Florida 

33316; 
Santiago  Triana,  M.D.,  Medical 

Building,  150  Northwest  70th 

Avenue,  Suite  7,  Plantation,  Florida 

33317. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive:  (a) 
Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
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Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  periwl 
of  sixty  (60)  days  and  information  with 
respect  thereto  will  be  publicly  reloased. 
The  Commission  thereafter  may  oithtir 
withdraw  its  acceptance  of  this 
agnjement  and  so  notify  the  pro})osed 
respondents,  in  which  event  il  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serv(;  its 
eomplaint  (in  such  form  as  tht> 
circumstances  may  require)  and 
decision,  in  disposition  of  tiio 
protjeeding. 

5  This  agreement  is  for  setilement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  allegetl 
in  the  draft  of  complaint  hen;  attjuhed. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  ami 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  propos«Hi 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  coihplaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  procee<iing  and  (2) 
make  information  public  in  respei;t 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  Th»^ 
order  shall  become  final  upon  .service. 
Delivery  by  the  U.S.  Postal  .Service  of "    ' 
the  complaint  and  decision  containint; 
the  agrqed-to-order  to  proposed 
mspondents*  addresses  as  staltid  in  this 
agreeniint  shall  constitute  service. 
Proposed  respondents  waivu  any  right 
4o  any  other  manner  of  servi(;o.  The 
complaint  may  be  used  in  constriiing 
the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interprt-'tatlon  not 
contained  in  the  order  or  the  agreemrpt  , 
may  be  used  to  vary  orconfr.idi:!  ih<y" 
terms  of  the  order. 

7.  Proposed  respondents  hiive  njatl 
the  proposed  complaint  and  ordor 

^contemplated hereby.  They  understand 
that  once  the  order  has  been  issue«l, 
they  will  be  required  to  fde  one  oi  nioi-e 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  fiunher 
understand  that  they  may  be  liable  tor 
«;ivi!  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  the  order  becomes  final 


Order 

'I 

It  Is  ordfTHd  that,  for  purpose,s  of  this 
order,  the  following  definitions  shall 

.ipply: 

A.  "Trauma  Asso«iatos"  miCuUs 
Tratuna  As.sociates  of  North  Browaid, 
Inc.,  a  corpomtion  organized,  existing, 
and  doing  business  under  and  by  virtuo 
i)f  tliP  laws  of  the  Stste  of  Florida,  with 
its  office  and  prinri  par  place  of  business 
lo«;a6ed  at  2170  Southeast  17th  Street; 
Suite  .30.5,  Forth  Lauderdale,  Florida 
33.31b,  its  Board  of  Directors, 
committees,  officers,  members, 
rf^presentatives,  agents,  employees, 
successors,  and  as.signs. 

B.  '"Surgeon  respondents"  means  Oirl 
Amkn,  M.D.,  Lucien  Armand,  M.D., 
Frantz  Cher>-,  M.D.,  Williajn  Cohen, 
M.D.,  Sergio  Gallenero,  M.D.,  Kwang-Jao 
Joh.  M.D.,  Richard  A.  Johnson,  M.D.,  J.R. 
Nabut,  M.D.,  Aiden  O'Rourke,  M.D.,  and 
S.mtiago  Triana,  M.D.,  oa(Ji  of  whom  is 
a  general  surgeon  licensed  to  practice 
medicine  in  the  Stale  of  Florida,  and  is 
engaged  in  the  business  of  providing 
surgical  services  to  patients  for  a  fee  in 
Broward  County,  Florida. 

C.  "The  District"  means  the  N«)rlh 
Broward  Hospital  District,  a  tax- 

-supported  hospital  authority,  with  its 
principal  offices  located  at  1625     " 
Southeast  Third  Avenue,  Fort 
Lauderdale,  Florida  33316,  its 
subsidiaries,  affiliates,  conimissioni<rs, 
officers,  administrators,  directors, 
committees,  agents,  employees, 
n?pr(»;entatives,  successors,  and  assigns 
•    P./'Browaxd  General"  fheans  the 
Broward  General  Medical  Center,  one  ol 
the  hospitals  of  the  North  Broward 
Hospital  District,  located  at  1600  South 
Andrews  Avenue,  Fort  Laud«=rdale, 
Florida  33316,  its  subsidiaries,  affiliates, 
officers,  administrators,  directors, 
committees,  agents,  employees, 
rt'presentatives,  successors,  and  a-ssigns. 

E,  "North  Broward"  means  the  North 
Hj  ov«ird  Medical  Center  one  of  the 
hospitals  of  the  North  Broward  Hospital 
I3tslii(.t,  located  at  201  Sample  Road, 
Pompano  Beach,  Florida  33064,  its 
subsidiaries,  affiliaijis,  officers, 
adininislralors,  directors,  committees, 
agents,  employees,  representatives,    . 
suci;as.s<]rs,  and  assigns. 

F.  "hitcgrated  joint  venture"  means  a 
joint  arrangement  to  provide  health-care 
services  in  which  physicians  who 
would  otherwise  be  competitors  pool 
their  capital  to  finance  the  ventjire,  by 
themselves  or  together  with  others,  and 
share  a  substantial  risk  of  loss  from  their 
participation  in  the  venture. 


n 

It  is  further  ordered  that  each  surgeou 
respondent  directly  or  indirectly,  or 
through  any  corporate  or  other  device, 
in  connection  with  the  provision  of 
health-care  servicds  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
Section  4  of  the  Federal  Trade 
Conunission  Act,  15  U.S.C.  §  44, 
forthwith  cease  and  desist  from  entoiiug 
into,  attempting  to  enter  into,  organi/.iuj.; 
»)r  attempting  to  ot^anize,  implemeutin;; 
or  attomptijig  to  implement,  or 
continuing  or  attempting  to  continue 
any  combination,  agreement,  or 
understanding,  express  or  implied,  foi 
the  purpose  or  with  the  effect  of: 

A.  Preventing  the  offering  or  delivery 
of  surgical  services  by  the  District, 
Broward  General,  North  Broward,  or  any 
other  provider  of  heahh-care  servi»;es, 
including,  but  not  limited  to,  any 
agroemenl  to  refuse  to  deal.'or  threaten 
to  refuse  to  deal  with  the  District, 
Broward  General,  North  Broward,  or  any 
other  provider  of  health-care  services; 

B.  Dealing  with  the  District,  Broward 
General,  North  Broward,  or  any  other 
provider  of  health-care  services  on 
collectively  determined  terms;  or 

C.  Encouraging,  advising,  pressuring, 
inducing,  or  attempting  to  induce  any 
pt;rson  to  engage  in  any  action 
prohibited  by  this  order. 

Provided  that  nothing  in  this  order 
shall  be  construed  to  prohibit  any 
individual  surgeon  respondent  from- 

1   Entering  into  an  agreement  or 
i;onibination  with  any  other  physiji.io 
with  whom  the  surgeon  respondent 
practices  in  partnership  or  in  a 
professional  corporation,  or  who  is 
employed  by  the  same  person  as  the 
surgeon  respondent,  to  deal  with  any 
third  party  on  collectively  determim^l 
terms:  or 

2.  Forming,  facilitating  the  formation 
of,  or  partii;ipating  in  an  integrated  joint 
venture  and  dealing  with  any  third 
party  on  collectively  determined  teruis 
through  the  joint  venture,  as  long  as  the 
surgeons  participating  in  the  joint 
venture  remain  free  to  deal  individually 
with  Ihinf  parties. 

m 

It  is  further  ordere<l  that  respon«lenl 
Richard  A.  Johnson,  M,D.,  shall: 

A.  Dissolve  Trauma  Associates  within 
one  hundred  and  eighty  (180)  days  after 
the  date  on  which  this  order  becomes 
final;  and 

B.  file  a  verified  written  report 
dtanon.strating  how  he  has  complied 
with  vSection  IILA.  above,  within  two 
hundred  and  ten  {210}  days  after  the 
date  on  which  this  order  becomes  fin.^l 
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IV 

It  is  further  ordered  tiiat  respondent 
Trauma  Associates  shall: 

A.  Within  thirty  (30)  days  after  the 
date  on  which  this  order  becomes  final, 
and  prior  to  the  dissolution  provided  for 
in  Section  III. A.  above,  distribute  by 
first-class  mail  a  copy  of  this  order  and 
the  accompanying  complaint  to  each 
party  with  whom  Trauma  Associates 
has  entered  into  contract  negotiations  or 
finalized  a  contract  concerning  the 
provision  of  trauma  surgical  services; 
and 

B.  V\  ithin  si.vty  (60)  days  tifter  the  date 
on  which  this  order  becomes  final,  and 
prior  to  the  dissolution  pro\  idrd  for  in 
Section  III. A.  above,  file  a  \er:fied 
written  report  demonstrating  how  it  has 
complied  with  Section  l\'..\.  above. 


It  is  .^i.-lher  ordered  that  ecxh  surgeon 
respondent  shall: 

A.  File  a  written  rnporl  with  the 
Commi-ssion  within  ninety  (90)  days 
after  the  date  the  order  becomes  final, 
and  annually  thereafter  tor  three  (3) 
years  on  the  anniversary  of  the  date 
order  became  final,  and  at  such  other 
times  as  the  Commission  mav  by  written 
notice  require,  setting  forth  in  detail  the 
manner  and  form  in  which  the  surgeon 
respondent  has  complied  and  is 
complying  with  tlie  order; 

B.  For  a  period  of  five  (.5)  years  after 
the  date  on  which  this  order  becomes 
final,  notify  the  Commission  in  writing 
within  thirty  (30)  days  after  the  surgeon 
respondent  forms  or  participates  in  the 
formation  of.  or  joins  or  participates  in. 
any  integrated  joint  venture;  and 

C.  For  a  period  of  five  (5)  years  after 
the  date  on  which  this  order  becomes 
final,  maintain  and  make  available  to 
Commission  staff,  for  inspection  and 
copying  upon  reasonable  notice,  records 
sufficient  to  describe  in  detail  any 
action  taken  in  connection  with  the 
activities  covered  by  this  order. 

Trauma  Associates  of  .North  Broward, 
Inc.,  e(  al.  Analysis  oFPrdposed 
Consent  Order  to  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Trauma  .^s.sociates  of  North 
Broward,  Inc.  ("Trauma  Associates"), 
and  ten  surgeons  in  Broward  County. 
Florida  ("surgeon  respondents").  The 
agreement  v\T3uld  settle  charges  by  the 
Federal  Trade  Commission  that  Trauma 
Associates  and  the  surgeon  respondents 
violated  Section  5  of  thv  Fedt;ral  Trade 
Commission  .^ct  by.  among  other  things, 
combining  or  conspiring  to  (1 )  Fix  or 
increase  llic  fees  reccivfd  by  the 


surgeon  respondents  for  the  provision  of 
trauma  services  and  (2)  threaten  and 
carrv  out  a  concerted  refusal  to  deal. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  bv 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Cximmissiun  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreements  proposed  order 

Tlie  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
agreemfint.  The  analysis  is  not  intended 
to  constitute  an  o.fficia!  interpretation  of 
either  the  proposed  corr.pl.jir.!  o-r  th;- 
proposed  f  onsent  or<!f r  to  no'iifv  thfir 
terms  in  any  wa\. 

Tht-  Complaint 

I'nder  the  terms  of  the  agreement,  a 
proposed  coniplair.t  would  be  iss;:pd  fav 
the  Com.mission  aiong  vv:th  the 
proposed  consent  order.  The  propus'^d 
complaint  aliegfs  that  the  .North 
Broward  Hospital  District  (•'the 
District"),  .t  hospital  av.thoritv  in 
Broward  County.  Florida,  rcsrilved  in 
March.  19Q2.  to  seek  a  -^tate  !;ct>nsf  to 
operate  trauma  centers  at  two  District 
hospitals.  According  to  the  compldint . 
the  surgeon  respondents,  who  compete 
among  themsehes  and  w i:h  o!.her 
general  surgeons  in  Brouard  Countv, 
signed  individual  statements ' 
committing  themselves  to  participalc  i:: 
the  Distrirt's  traum.4  p.-ogr.im 

The  complaint  further  alleges  that  the 
surgeon  respondents,  who  have  not 
integrated  their  practices,  refused  to 
contract  with  the  District  individually, 
and  agreed  on  price  proposals  prior  to 
submitting  them  to  th'>  District  On  Ma-. 
1.  1992.  th;>  surgeon  respondents  began 
providing  ti.,ania  .srrvii  rs  to  the 
District,  and  several  days  later  Dr 
Richard  A.  fohnson.  the  surgeon 
respondents'  leader,  signed  a  letter  ot 
intent  with  the  District  outlmine  trie 
terras  under  which  ihc  surgeon 
respondents  would  provide  spn  :ces  at 
the  District's  trauma  centfrs.  Dr 
Johnson  also  reached  an  understancimij 
with  the  District  on  the  pnct^  to  be  paid 
for  the  surgeon  respondents*  se.-vucs. 

The  complaint  allegf  s  that  Dr 
Johnson  iiicorporated  Trauma 
Associates  on  May  7.  1<W2.  ami  is  its 
sole  owner.  Trauma  .\sstH.i<ile«  ser\pd 
as  the  vehicle  for  the  surgeon 
respondents  to  er.gag*;  in  colic*  tut- 
negotiations  on  fees  and  other  t  ont;<Kt 
terms  to  be  soLit;ht  from  tiie  l)isiri(.t 
The  comphiint  alleges  that  iu  f::!v 
1992.  the  District  dernfe'd  nut  to 
contract  with  tin- su.'-gi'on  rt~ipoudent.s 


as  a  group,  and  that  in  response  the 
surgeon  respondents:  (1)  refused  to  deal 
with  the  District  indmdually;  (2)  sent 
the  District  a  letter  with  a  list  of 
demands,  including  price  terms;  (3) 
threatened  to  cease  providing  senices  at 
the  District's  trauma  centers  if  their 
demands  were  not  met;  and  (4)  walked 
out  of  the  District's  trauma  centers.  As 
a  direct  result  of  the  walkout,  one  of  the 
two  trauma  centers  had  to  be  shut 
down,  and  the  other  was  ad-.ersel\ 
affected. 

The  complaint  alleges  that  the  abovf 
actions  of  the  proposed  respondents 
h,i\T  had  the  pu.-pose  or  eftVrt  in 
B.'oward  Crjun'.y.  riorida.  of: 

(1,!  Restraining  competition  among 
uenf'ral  surgi>ons; 

(2)  Fixing  or  increasing  the  pnces  th  il 
a.'--.,'  paid  tn^jeneral  surgeons  who 
provide  trauma  servi'  es: 

Ui)  Raising  the  fost.  lowering  ihe 
quality,  and  reducing  access  to  and  the 
quality -adjusted  output  of  the  District's 
\Tiiuma  servit  es:  and 

14)  Depriving  the  Di.strict  and  its 
patients  of  thp  benefits  of  competition 
among  general  su.-gpons. 

Finaily,  the  complaint  alleges  that  th*» 
abo\f  actions  of  the  jiroposed 
respondents  constitute  unfair  methodi. 
of  icnipetitioii  in  violation  of  Section  S 
of  the  Federal  Trade  C.oinnussiop.  Act 
'15  CSC.  45 

Thn  Proposed  Consent  Ordt-r 

Th^'  proposed  consent  order  would 
pr<:hibif  the  surgeon  respondents  fp...-n 
entering  into,  organizing,  or 
i;:iplementing.  any  agreement  to 

(1)  Refuse  to  provide  surgical  stT.i..t-s 
in  connection  with  any  effort  to  fix  the 
level  of  fees  for  such  servicer; 

(2)  Prevent  the  offering  or  dehvorv  ot 
surgical  ser\  ices; 

(3)  Deal  on  collectively  determmed 
terms  with  anyone  who  pass  for  health 
services;  and 

(4)  Encouraee  anv  perscai  to  engage  m 
any  action  prohibited  by  the  o.'der. 

The  order  provides  tiiat  if  does  not 
prevent  the  following: 

(1)  Surgeon  respondents  who  practice 
together  as  partners  or  ernplovees  m  t'nt- 
same  professional  { iirporation  or 
partnership  dealing  with  any  third  p-irtv 
on  collectively  determined  terms:  or 

(2)  Surgeon  .-espondents  who 
participate  in  the  same  intf^grated  join! 
venture  dealing  with  others  on 
collectively  determined  terms  through 
the  joint  venture,  so  long  as  they  remain 
free  to  deal  individually  with  othei-s  fhnt 
decline  to  de.-?!  with  the  loinf  v  enture 
(The  consent  order  detines  '  i;itcgrat«><i 
joint  venture  "  ns  a  joint  arrangf^nit-'il  to 
provide  health  care  serv ues  in  whit  h 
surgeons  partiripittiug  ir  the  ver!»ii-»- 
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who  would  otherwise  be  compelilors 
pool  their  capital  to  finance  the  venture 
by  themselves  or  together  with  others. 
and  share  a  substantia]  risk  of  loss  kom 
their  participation  in  the  venture.) 

The  proposed  order  would  require 
respondent  surgeon  Richard  A.  Johnson. 
M.D.,  to  dissolve  Trauma  Associates 
within  180  days  after  the  order  becomes 
Jinal.  Furthermore,  before  such 
dissolution  takes  place,  the  order  would 
require  Trauma  Associates  to  distribute 
copies  of  the  complaint  and  order  to 
each  person  with  whom  it  has  entered 
into  contract  negotiations  concerning 
the  provision  of  trauma  surgical 
services. 

The  order  also  requires  the  proposed 
surgeon  respondents  to  file  compliance 
reports  with  the  Commission,  notify  the 
Commission  if  they  form  or  participate 
in  the  formation  of  an  integrated  joint 
venture,  and  maintain  certain  files 
relating  to  their  compliance  with  the 
order. 

The  proposed  respondents  agreed  to 
the  order  for  settlement  purposes  only, 
and  their  agreement  to  the  order  does 
not  constitute  an  admission  by  them 
that  the  law  has  been  violated  as  aliegf-d 
in  the  complaint. 
C.  Landis  Pluininer, 
Acting  Secretary. 

[FR  Doc.  94-20021  Filed  8-15-94;  8  45  am) 
BILUNG  CODE  67S0-01-M 


DEPARTMEhfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxfc  Substances  and 
Disease  Registry 

[Announcement  505] 

Health  Activities  Recommendation 
Panel  Site-Specific  Health  Activities; 
Availability  of  Funds  for  Fiscal  Year 
1995 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  anticipated  availability  of  fiscal  year 
(FY)  1995  funds  for  a  cooperative 
agreement/grant  program  for  Health 
Activities  Recommendation  Panel  Site- 
Specific  Health  Activities.  This  program 
will  conduct  site-specific  health 
activities  related  to  human  exposure  to 
hazardous  substances  at  waste  sites  or 
releases.  The  activities  will  be 
conducted  in  communities  near 
hazardous  waste  sites  for  which  ATSDR 
(or  a  State  under  cooperative  agreement) 
has  prepared  a  preliminan,'  public 
health  assessment,  public  health 
assessment,  public  health  advisory, 
health  consultation,  or  other  site-related 


report  and  the  Health  Activities 
Recommendation  Panel  (HARP)  has 
determined  that  specific  public  health 
actions  are  warranted.  Emphasis  wi*]  be 
given  to  the  sites  rated  as  "Urgent 
Public  Health  Hazard'  and  "PubLc 
Health  Hazard." 

Note:  This  annount  em^^.l  is  a  ccnli.-7uencir- 
of  a  previously  announced  initiative. 
Program  Announcement  No.  407 — Het;:.'; 
.Activities  Recommendation  Panel  S;te- 
Specific  Health  Activities,  which  v-as 
published  in  the  Federal  Register  o.-;  A„pL."l 
9  199.3  158  FR  4232?!. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000.    c 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Heahh.  (For  ordering  a 
copy  of  "Healthy  People  2000."  see  the 
Section  "Where  to  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  under 
Sections  lQ4(i)(l){E).(7),(9),  and  (15)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  (CERCLA)  of  1980  as  amended  by" 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  l42 
U.S.C.  9604  (i)(l)(E)  (7).  (9).  and  (15)]. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco  . 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  Marshall  Islands,  the 
Republic  of  Palau,  and  federally 
-  recognized  Indian  tribal  governments. 
State  organizations,  including  State 
universities,  must  establish  that  they 
meet  their  respective  State's  legislature 
definition  of  a  State  entity  or  political 
subdivision  to  be  considered  an  eligible 
applicant. 

Availability  of  Funds 

Approximately  $2,000,000  is  expected 
to  beavailable  in  FY  1995  to  fimd  an 


estimated  10  competing  new  awards 
and  10  noncompeting  continuation 
awards.  11  is  expected  that  the  awards 
will  range  from  $75,000  to  $125,000 
Awards  are  funded  for  a  12-month 
budget  period  within  a  project  period  c  i 
up  to  2  years.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

Purpose 

The  purpose  of  the  program  is  to 
assist  public  health  agencies  in 
conducting  site-specific  health  activiiits 
recommended  by  HARP  to  assess  the 
public  health  impact  of  human  exposuie 
to  hazardous  substances  in  communitirs 
located  near  hazardous  waste  sites  or 
releases.  A  current  list  of  sites  in  the 
applicants  State  rated  as  Urgent  Public 
Health  Hazard,  Public  Health  Hazard, 
and  Indeterminate  Public  Health  Hazard 
may  be  obtained  from  Wendell  Webb, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Public  Health  Practice 
Coordination  Group,  telephone  (404) 
639-0566. 

Program  Requirements 

Applicants  must  specify  the  type  of 
award  for  which  they  are  applying, 
either  grant  or  cooperative  agreement 
These  two  types  of  Federal  assistance 
are  explained  below. 

A.  Grants 

In  a  grant,  the  applicant  will  be 
required  to  conduct  the  proposed  studj 
without  substantial  programmatic 
involvement  from  the  funding  agency. 
Therefore,  the  grantee's  application 
should  be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
conduct  the  study.  Applications  should 
include  a  protocol  which  will  undergo 
scientific  peer  review  as  required  by 
ATSDR.  The  applicant's  protocol  should 
contain  consent  forms  and 
questionnaires,  baseline  morbidity  and 
mortality  information,  procedures  for 
collecting  biologic  and  environmental 
specimens  and  for  conducting 
laboratory  analysis  of  the  test 
specimens,  statistical  and  epidemiologic 
analysis  of  the  study  information,  and  a 
description  of  the  safeguards  for 
protecting  the  confidentiality  of 
individuals  on  whom  data  are  collected. 
The  applicant  must  include  in  the 
application  a  methodology  for  ongoing 
community  interaction/involvement.  By 
comparison,  the  activities  of  the 
recipient  and  the  ATSDR  relating  to  a 
cooperative  agreement  are  different  ami 
arc  described  in  paragraph  B. 
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B.  Cooperative  Agreements 

In  a  cooperative  agreement,  the 
funding  agency  will  assist  the 
collaborator  in  conducting  the  study. 
The  application  should  be  presented  in 
a  manner  that  demonstrates  the 
applicant's  ability  to  address  the  health 
study  in  a  collaborative  manner  with  the 
funding  agency.  The  cooperative 
activities  of  the  recipient  agency  and  the 
funding  agency  are; 

1 .  Recipient  Activities 

a.  The  recipient  will  develop  a 
protocol  and  conduct  the  recommended 
study.  This  protocol  will  undergo 
scientiHc  peer  review  as  required  by 
.\TSDR. 

b.  The  recipient  is  required  to  provide 
proof  by  citing  a  State  code  or  regulation 
or  other  State  prtmouncement  under 
authority  of  law,  that  medical 
tnformatioD  obtained  pursuant  to  the 
agreement  will  be  protected  from 
disclosure  when  the  consent  of  the 
individual  to  release  identifying 
information  is  not  c^tained. 

c.  The  recipient  will  develop  a 
mechanism  for  ongoing  interaction  ivith 
the  affected  community. 

2.  ATSDR  Activities 

a.  ATSDR  will  provide  assistance  in 
both  the  planning  and  implementation 
phases  of  the  field  work  called  for  under 
the  study  protocol. 

b.  ATSW  will  provide  consultation 
and  assist  in  monitoring  the  data  and 
specimen  collection. 

c.  ATSDR  will  participate  in  the  study 
analysis. 

d.  ATSDR  will  collaborate  in 
interpreting  the  study  findings. 

e.  ATSDR  will  conduct  technical  and 
peer  review. 

Evahiatien  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Scientific  and  Technical  Review 
Criteria  of  New  Applications 

1  Proposed  Program — ^50% 

The  extent  to  which  the  applicant's 
proposal  and  protocol  addresses  (al  the 
study  as  recommended  by  HARP;  (b)  the 
approach,  feasibility,  adequacy,  and 
rationale  of  the  proposed  project  design: 
(c)  the  technical  merit  of  the  proposed 
project,  inclading  the  degree  to  which 
the  protect  can  be  expected  to  yield 
results  that  meet  the  program  objective 
as  described  in  the  "Purpose"  section  of 
this  announcement  and  the  technical 
merit  of  the  methods  and  procedures 
(including  quality  assurance  and  quality 
control  procedures)  for  the  proposed 


project;  (d)  the  proposed  proiect 
timeline,  including  clearly  established 
project  objectives  for  which  progress 
toward  attainment  can  and  will  be 
measured;  (e)  the  proposed  community 
involvement  strategy;  and  (f)  the 
proposed  method  to  disseminate  the 
results  to  State  and  local  public  health 
officials,  community  residents,  and 
other  concerned  individuals  and 
organizations. 

2.  Program  Personnel— 30% 

The  extent  to  which  the  proposal  has 
described  (a)  the  qualiHcations, 
experience,  and  commitment  of  the 
principal  investigator  (or  project 
director)  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership;  and  (b)  the 
competence  of  associates  to  accomplish 
the  proposed  artivity.  their 
commitment,  and  the  time  they  will 
devote. 

3.  Applicant  Capability  and 
Coordination  Efforts — 20% 

The  extent  to  which  the  proposal  has 
described  la)  the  capability  of  the 
applicant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study; 
(b)  the  capability  of  the  applicant  to 
demonstrctte  an  appropriate  plan  for 
interaction  with  the  community;  and  (c) 
the  suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project. 

4.  Program  Budget— (Not  Scored) 

The  extent  *.o  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement/grant  funds. 

B.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

1.  Satisfectory  progress  has  been  made 
in  meeting  project  objectives: 

2.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable: 

3.  Proposed  changes  in  described 
objectives,  methods  of  c^eration.  need 
for  grant  support,  and/or  evaluation 
procedures  will  lead  to  achievement  of 
project  objectives;  and 

4.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  grant/cooperative 
agreement  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  EO.  12372  sets  up 


a  system  for  State  and  local  govenunent 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOQ  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  appHcant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  curreiU  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  send 
them  to  Henry  S.  Cassell.  HI.  Grants      . 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  Room  300,  Mailstop 
El 3,  NE..  Atlanta.  Georgia  30305.  no 
later  than  60  days  after  the  application 
deadline  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  onthe 
document  The  panting  agency  does  not 
guarantee  to  "accommmlate  or  explain" 
State  prticess  recommendations  it 
receives  after  that  date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Henry  S.  Cassell.  in,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  Room  300,  Mailstop 
E13.  NE.,  Atlanta.  Georgia  30305.  no 
later  than  60  days  after  the  application 
deadline  date.  "Tbe  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Asststance 
Number 

The  Catalog  of  Federal  Domestic 
.Assistance  Number  is  93.203.  Health 
Programs  for  Toxic  Substances  and 
Disease  Registry. 
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Other  Requirements 

A.  Human  Subjects: 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  In  addition  to  other 
applicable  committees,  Indian  Health 
Service  (IHS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  Native  American  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

B.  Cost  Recovery: 

CERCLA  as  amended  by  the  SARA 
provides  for  the  recovery  of  costs 
incurred  for  health  assessments  and 
health  efliects  studies  at  each  Superfund 
site  firom  potentially  responsible  parties. 
The  recipient  will  agree  to  maintain  an 
accounting  system  that  will  keep  an 
accurate,  complete,  and  current 
accounting  of  all  financial  transactions 
on  a  site-specific  basis,  i.e.,  individual 
time,  travel,  and  associated  cost 
including  indirect  cost,  as  appropriate 
for  the  site.  The  recipient  will  retain  the 
documents  and  records  to  support  these 
financial  transactions,  for  possible  use 
in  a  cost  recovery  case,  for  a  minimum 
of  ten  years  after  submission  of  a  final 
Financial  Status  Report,  unless  there  is 
a  litigation,  claim,  negotiation,  audit  or 
other  action  involving  the  specific  site, 
then  the  records  will  be  maintained 
until  resolution  of  all  is.sues  on  the 
specific  site. 

C.  Papen^ork  Reduction  Act: 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  bv 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduc  fion  Act. 

p.  Third  Party JKgreewents: 

Project  activities  whichare  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearlv 
establishes  the  relationship  between  the 
grantee  and  the  third  party.  The  written 
agreement  shall  at  a  minimum; 


1.  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  grant  by  the  terms 
of  the  grant,  including  requirements 
concerning  peer  review  and  technical 
review  as  required  by  ATSDR,  release  of 
data,  ownership  of  data  and  the 
arrangement  for  copyright  when 
publications,  data  or  other  copyrightable 
works  are  developed  under  or  in  the 
course  of  work  under  a  PHS  grant 
supported  project  or  activity. 

2.  State  tnat  any  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-free,  nonexclusive,  and 
irrevocable  license  to  the  government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  government  purposes. 

3.  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  a  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  vdth  these 
requirements  and  can  in  no  way 
diminish  the  government's  right  in  that 
work. 

4.  State  the  activities  to  be  performed, 
the  time  schedule  for  those  activities, 
the  policies  and  procedures  to  be 
followed  in  carrying  out  the  agreement, 
and  the  maximum  amount  of  money  for 
which  the  grantee  may  become  liable  to 
the  third  party  under  the  agreement. 

5.  State  that  the  contractor  must 
comply  with  all  peer  review  and 
technical  review  requirements.  The 
written  agreement  required  shall  not 
relieve  the  grantee  of  any  part  of  its 
responsibility  or  accountabihty  to  PHS 
under  the  grant.  The  agreement  shall, 
therefore,  retain  sufficient  rights  and 
control  to  the  grantee  to  enable  it  to 
fulfill  this  responsibility. 

Application  and  Submission  Deadlines 

Tile  original  and  two  copies  of  the 
application  Form  PHS  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  2.55  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E13,  Atlanta,  Georgia  30305.  in 
accordance  with  the  submission 
schedule  below. 

This  is  a  continuous  announcement 
a;id  the  proposed  timetable  for  receiving 
now  applications  and  making  awards  is 
shown  below: 


Submission 
deadlines 
ne*  applica- 
tions 


October  14. 
1994. 


Review  dates 


Novemt>er 
15.  1994. 


Award  dales 


Submission 
deadlines 
new  applica- 
tions 


January  17, 

1995. 
April  14,  1995 
July  14,  1995 


Review  dates 


February  15, 

1995. 
May  15, 1995 
August  14, 

1995. 


Award  dates 


March  30, 

1995 
July  1,  1995 
Septemt)er 

30,  1995 


January  16, 
1995 


A.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmartcs  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

B.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  A.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  may  either  be  returned 
to  the  applicant  or  held  for  the  next 
review  cycle. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assisttince  may 
be  obtained  from  Maggie  Slay,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E13.  Atlanta,  Georgia  30305. 
telephone  (404)  842-6797. 
Programmatic  technical  assistance  may 
be  obtained  from  Dr.  Jeffrey  A.  Lybarger, 
Director,  Division  of  Health  Studies, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road. 
NE..  Mailstop  E31,  Atlanta,  Georgia 
30333,  telephone  (404)  639-6200. 

Please  refer  to  Announcement 
Number  505  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Iritroduction" 
through  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephoin* 
(202) 783-3238. 
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Dated:  August  10, 1994. 
Claire  V.  Broome.  M.D.. 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry: 
(FR  Doc.  94-20011  Filed  8-15-94;  8:4S  am) 
BILLING  CODE  4163-70-P 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
crnimittees  of  the  Food  and  Drug 
Administration  (FDA).  This  noti-jt>  also 
surnn-.arizes  the  procedures  for  tiie 
mc-tings  and  methods  by  which 
intorosted  persons  ma\-  participate  in 
cpen  pubhc  hearings  before  FDA"s 
advi'^ory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Obstetrics  and  Gynecology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  September  1 
and  2,  1994.  8:30  a.m.,  Parklawn  Bldg.. 
conference  rms.  G,  H,  and  I,  5600 
Fishers  Lane,  Rockville,  MD.  A  limited 
number  of  overnight  accommodations 
have  been  reserved  at  the  Holiday  Inn 
Crowne  Plaza,  1750  Rockville  Pike. 
Rockville.  MD.  Attendees  requiring 
overnight  accommodations  mav  contact 
the  hotel  at  301-468-1100  andreference 
the  FDA  Panel  meeting  block. 
R*  s,'>rvations  will  be  confirmed  at  the 
greup  rate. based  on  avail;<hilit\ . 

Type  of  inpptina  and  contact  pprsnn 
C)p.-n  pul)lic  hearing.  Septernher  1. 
1994.  8.30  am   to  9:30  a.m..  unlrss 
public  particination  does  not  last  that 
long;  open  committ'^e  discussion.  9:30 
a.m.  to  3:30  p.m.;  cld.scd  presentation  of 
data,  3:30  p.m.  to  .5:30  p  n:.:  open  public 
hearing,  Septembi-r  2,  1994.  8:3!)  a.!ii.  to 
9::;()  a.m..  unless  public  particij)ation 
diie.s  not  last  that  long;  open  committee 
discussion.  9:30  a.m.  to  4:30  p.m.;  Cc/lin 
M  Pollard,  Center  for  D.ivices  and 
Ratliologica!  Health  (HFZ-470).  1-^ood 
and  Drug  Administration.  1390  Piccard 
Dr..  Rockville,  MD  208.50.  301-594- 
1180. 

Gi'neral  function  cf  thf  i onunittfr. 
The  committee  reviews  and  c'valuates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data. 


information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  29.  1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
Sept(!mber  1,  1994,  the  committee  will 
discuss  general  i-^sues  relating  !o 
devices  to  aid  breast  self  e\ar.;s.  On 
S'-ptember  2.  199-1.  the  committee  will 
discu.^.s  general  issues  relating  to  home 
uteiine  activity  monitors. 

Closed  presentntlon  of  data.  On 
September  1,  1994  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  informaiitm  regarding 
various  medical  devices  used  in 
obstetrics  and  gvnecology  that  are 
currently  being  evaluated  by  FD,-\.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discu.ssion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Anesthesiology  ana  Respiratory 
Therapy  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee 

Daif^.  time,  and  place.  September  2, 
1994,  10  a.m..  Holiday  Inn  Crowne 
Plaza.  Plaza  III  Ballroom.  1750  Rockville 
Pike,  Rockville,  MD.  A  linnted  number 
of  overnight  accommodations  have  been 
reservni  at  the  Holiday  Inn  Crowne 
Plaza.  .Attendees  requiring  overnight 
accom.moddtions  mav  contact  the  hotel 
at  301-468-1100  and  reference  (he  FDA 
Panel  mectmg  block.  Reservations  will 
be  confirmed  at  the  grotip  rate  based  on 
avaikibiiitw 

Type  of  n:eeting  and  contact  person. 
Clcsed  committee  deliberations.  10  a.m. 
to  1  p  ni.;  open  public  hearing.  1  p.m. 
to  2:30  p.m..  unless  public  participation 
does  not  last  that  long;  open  c(3i7Hnitlee 
discussion.  2::i0  p.m.  to  4:30  p.m.; 
Michael  C  B  izaral.  Center  for  Devices 
and  Radiol. ^gical  Health  (HFZ-450), 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockville.  MD  20H50.  301- 
594-2(323 

Cmeral  junction  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  .safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regul.it  ion. 

Aiirnda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orallv  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 


contact  person  before  August  29. 1994. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requL^ed  to  make  th^ir 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  revision  to  the 
guidance  document  for  clinical  data  to 
support  premarket  notification  for  apn^a 
monitors. 

Closed  com.mittee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  coiifider:tial  commercial  information 
regarding  present  a;Kl  future  device 
applications.  This  pof:on  of  the 
meeting  wdi  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b{c)(4)). 

Oncologic  Drugs  Advisory  Committee 

ri'iti:  tir.^e.  andj:!  :ce.  Sef  emtjer  12. 
1994  8  g.m  .  Parklawn  Bldg..  conference 
rms.  D  and  F.  5600  Fishers  Lane! 
Rockville  MD. 

Type  of  m.eetirg  and  contact  person. 
Open  pui)!ic  hearing.  8  am.  to  9  a.m., 
unless  public  participatitm  does  not  last 
that  long;  open  conmiittce  discussion,  9 
a.m.  to  12  m.;  closed  com.mittee 
d.  liberations,  12  m.  to  4:30  p.m.;  Adcde 
S.  Seifried.  Ct-nter  ''or  Drug  Evaluation 
and  Resea.rch  (HFD-9!.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  eiiectiveness  of 
marketed  and  inve>^tigational  human 
drugs  .'or  use  in  treatment  of  cancer. 

.Agenda — Open  public  hearing. 
IntvTestod  persons  may  present  data, 
information,  or  views,  orallv  or  in 
writing,  on  issues  [^ending  befo.-e  the 
committee.  Those  desiring  to  make 
formal  presentations  should  hotify-the 
contact  person  before  September  2, 
1994,  and  submit  a  brief  statement  of 
thp  g<;peral  nature  of  the  evidence  or 
argimionts  the  v  wish  to  presen*.  the 
names  and  addresses  of  prop'  ^ed 
participants,  and  an  indication  of  the 
approximate  time  requin-d  to  make  their 
cnmmenls. 

Open  committee  discussion.  Ihe 
committee  will  discuss:  (1)  New  drug 
application  (NDA)  20-452.  Photofrin  s 
(Sterile  Porfimer  .Sodium.  QLT 
Photother.ipeutics.  Inc.).  "for  the 
reduction  of  obstruction  and  jjalliation 
of  dysphagia  in  patients  with 
completely  or  partiallv  obstructing, 
esoph.ageal  cancer." 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
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nHevaiit  to  investigational  mnv  drug 
applications  and  ponding  NDA'h.  This 
portion  of  the  meoting  will  b»!  i  loM^d  to 
permit  discussion  of  this  infomiatinn  (5 
II.S.C.  552b(c.)(4)). 

Neurological  Devices  Panel  of  the 
Medical  Devices  Advisory  Comminee 

Dutp,  tiuie,  and  plan'.  .Septciiiivr  Id 
1994,  9:45  a..n.,  Ficr^ird  Hld}^.. 
ranfoarnte  rni.  lOO.  1.390  Pu  runi  I3r 
Ri).:kvil!e,  MD. 

Type  of  rr.pfii.rj.  ami  lon'a. :  p-frhuii. 
Open  tommitteo  discussion.  9. 1.5  a.m.  to 
10:15  a-m.;  open  pDh'm.  hfti;riiiq,  10:15 
a.m.  to  ll:15a;rj.,  unloss  poLili(. 
participation  does  not  last  lh..l  long; 
open  comm.tlw  disrussioii.  1  l.ITi  a.m. 
to  1 :30  p.m.;  closed  roiftmiitii- 
deliberalion.s,  1:30  p.m.  to  4  p.m.. 
Levering  KeeK .  C.npUr  for  IJ»"  has  and 
Radiological  Ht>;:ith  (HFZ-4.=it':  Food 
and  Dnjg  Admiiiistrufion,  1399  I'iccimi 
Dr..  Rorkvillp,  MD  20a.5l).  :^ii!-".!^4- 
l.')23. 

GeriTnl  fumt.nn  of  ibf  n>u:}nHtee. 
The  roinmillee  iwiews  and  r\,i'ii;itos 
data  on  the  s;di'ty  and  effer  Ir.f'-fss  of 
marlieted  and  inv*»sfii;ation<-:;  d"vices 
and  m.iki's  rpconmn'ndalifjns  {or  iheii 
r»*gulation. 

Agendo — Open  pub'ii  hrtn ri,-; 
Interested  persons  may  pn'se'^it  data 
information,  or  views,  orallv  or  in 
vvriting.  on  issues  pending  In  fun ■  the 
uommitlee.  Those  desiring  lo  iii.ike 
formal  presentations  should  rotify  the 
contact  person  before  Seplor.ber  2. 
1^94,  and  snl)mit  a  brief  .stiitemeiit  of 
thegener.,!    .n.iM'oi  the  evident  o  or 
arguments  they  vvi-ih  Ut  present   i!>- 
n.mies  and  aifilressi-s  of  prcposed 
participants,  and  a:i  iotiir  ■,i\''n'.i  o!  JSk; 
iipproxiiii:;le  time  r"(jji;ri'd  In  make  then 
I  oiumeiils 

('pan  <f.'iiii)iit!cf  (.'(.sf  ;i.sv»(>».  •)  |if 
I  oMimitlei'  wjli  discuss  iirojii-id 
t;i!!dann'  for  hioi  ainjjaHhibiv  "I 
iinplar.li'd  neiiroiogical  d('vi«:i's  and  the 
I  liOicai  iililify  t>(  etiM  tror-i)'  .••j)h;i!.ij:r:iph 
ilevifes. 

Clusn'    ,:iiil.li!lie  lifilhe;  liii'i.^   '!  lie 
<  omni:-:.  <•  v^'xW  discu.'^s  ir.ide  secret  and/ 
(■r  I  oriiio  i-.iia!  <  omnien  iai  lofo'-in^itidii 
rcL;arding  pn!.s(;i;t  a-id  tiiture  TIM 
i.ssues.  Tins  portion  ol  tfii'  meetjn'.;  w/iil 
lit-  I  JuS4-d  !i   jii  ni;it  di'-i  iisMoii  nl  liiis 
rdMrination  {.^  II  .S  C  U':^■/\\\^  '.(-til 

General  and  Plastic  Surgery  Devices 
Panel  ot  the  Medical  Devices  Advisory 
Committee 

Diilf  tnuc.  ir.ui  pkit  I'  .Srol.  nli.  i  2\ 
1'*'.t4.  Ha  in.  Holiday  J.ni-' 
(.aithersbiin',  WtielsIoiH'  Hii;     Wm, 
Moiiigoinciv  Village  Ave,  Ciithep.!).;;;.; 
Mil.  .\  liniiri;d  number  of  oveiiiiglit 
an  llnlM)od.ltioi!^  havi>  been  blocked  .it 


the  Holiday  Inn — Gaithijrsbnrg. 
Attendees  requiring  overnight 
;)Ccommoda1;ons  ntay  contact  the  hotel 
at  301-948-8900  and  referen.:e  the  FDA 
Panel  me«!ting  block.  Reservations  will 
lie  i  onlirme<i  ot  the  group  rate  basinl  on 
ifVadability. 

?Vpe  nj mertiny,  and inntiu  t  i>er>.on 
Upen  public  hearing,  8  am  to  9  a.m  , 
unless  public  participation  does  not  last 
tlinl  lon^;  open  conuniffee  discussion,  9 
.)  P!.  to  1  p.m.:  closed  conujiiffeo 
deliberations.  1  p.m  to  b  p.m.:  Dr-niel  (;. 
•Scbultz,  Center  for  Devices  and 
Radiological  Health  (HFZ-410).  Food 
aiid  Drug  Adniinistr.ttion,  1390  Picoud 
Dr.,  Rotkville,  MD  20H50,  301-.'">94- 
2092. 

'General  function  of  the  i.oitiniittee. 
Tile  committee  reviews  and  evaluates 
data  on  the  safety  and  effijctiveness  of 
nmrketed  and  investigational  devices 
aati  makes  recoinmeno'alions  for  their 
regulation. 

Ay,end(i — Opt-n  piihlir  heont,};. 
Interested -p(!rsons  may  pre.sent  data, 
information,  or  views,  orally  or  in 
vvriting.  on  issues  pending  ))i>foii;  the 
I  i)in!<iittee.  -fhoso  desiring  to  make 
forma!  prest^nlations  should  notify  th«; 
I  (Hii.!'  1  pers(m  Iwdore  S«!ptemb«ir.2. 
19!J4.  anri  submit  a  brief  sla!ei!ient  oi 
Ihr  geni'r.d  njiture  o!  die  evMruce  or 
arguments  they  wish  to  present,  the 
n.unes  and  aildresses  of  proposed 
p.irti;  ipants,  and  an  indication  of  the 
.ip))roxi!nai4'  liui-.'  leipiin.-d  to  make  tlieii 
coiduhmUs. 

()p<n  '(iriniiHre  ilLsriission  The 
I  ijiniuiltee  will  discuss  the  iollowinc 
dreji  guidiince  documents:  (1) 
l-leclrosurgu.al  device.s,  (2)  niedit  ,i! 
!■  s  :•    (  '.)  no.iintcr.iclive  wound  .tnd 
iiiif  n  i!.-(-siiig.  ('1)  inter;;,  live  vvoinul 
:i<n\  luirn  dn  ssing.  .iu'j  (,"ij  mhi 
jTCiiclivc  c!othi;:f'    .Single  cop. es  oi  ii>c 
firalt  riiid;ui(  i-  doi  iimcnts  are  .;\  .,;i,,!)!(> 
fiti)ii  tlu"  DiviMoii  or,S'n;i!! 
Miliuil,it;turcrs  A^Mstani  e,  f  •  :i'a-j  foi 
i)iji  ices  and  Uadiological  H.'.dili  (lUv- 
J-i^).  Food  iiud  Drug  /"ul.Miinslr.iiion, 
^•'-iid  Fislicrs  Lane.  Rn<  kviil",  MO 
■.'ntV.?.  H('fV(,i;i-:i04  1  t.r  .■ti)l-443-  (i.V.i/ 

i:i(!\i:il  i.i.ninnittef  th'libiTiiHons.  The 
1  liiiiiniilcc  vviil  disi  iiss  liadi!  secret  and/ 
'rciintidenli.d  (.oiiunercial  luforui.ilion    . 
.   .imiuig  is;-:ues  related  to  new 
tcctuHilugies  cun-enliv  uiub  r  nivjcw 
'I'iijs  pinlii.c.  Ill  il'c  Circling  will  be 
<  111  r.l  In  pcnriil  discussion  of  Ibis 
1    liirpi.dinn  ("  (•  S  f '  .S.'>:>b(cl(4l) 


Joint  Meeting  of  the  Clinical 
Chemistry  and  Clinical  Toxicology 
Devices  Panel  and  the  Microbiology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee 

Date,  Unw.  di id  place.  September  22 
1M94.  1  p.m..  and  September  23,  1994 
9  a.m.,  Hobday  Inn — Gaifhershurg, 
Whetslone/Walker  Rms..  Two 
Montgomery  Village  Ave.,  Gaithnrsbuf^-. 
MD.  A  limited  number  of  overnight 
accoinmodalions  havfi  been  bl'^kjd  ai 
the  Holiday  Inn — Caifhersburg. 
Attend(!i>s  requiring  overnight 
ac  commodations  may  contact  the  hotel 
at  301-948-8900  and  reference  the  FDA 
I'Hnel  meeting  block.  Resowations  will 
be  confirmed  at  the  grotip  rate  based  on 
availability. 

Type  ofweetinfi  and  contact  pt'isnn 
(Hosed  (ommiftee  deliberations, 
September  22. 1994. 1  p.m.  to  5  p.m., 
open  public  hearing.  September  23, 
1994.  9  am.  to  10  a.m.,  unless  public 
))aHi(.ip;ition  does  not  last  that  long: 
open  c.ommiftee  discussion.  10  a.nn  to 
li  j).m.;  Cornelia  B.  Rooks  or  Fnxhije  M 
I'oole.  ("enter  for  Devices  and  • 
Radiological  Health  (HFZ-440),  I'oo.< 
and  Drug  Admini.strafion.  2098  Caithei 
Rd..  Roi  kville.  MD  208.50,  301-r.94  - 
1243  or  .594-209H. 

(Uin>-i(d  function  of  the  committee 
Ther ommlttee  rr views  and  evaliiales 
<lata  on  the  safety  and  effe<:tiven«'ssof 
ui..rkeletl  and  investigational  ilHviitts 
itnd  li.akes  ret  laumemlations  fortbeii 
ri'giil.ilion. 

/lgfU(/i.i~r}^j(.ii  piihlic  heating 
Inlen-.sfcd  persons  may  presejil  data. 
inforuKjIiDn,  t^r  views,  orally  or  iii 
viriling,  on  issniis  jiending  btdon;  tin 
t  iiiun!ii!i;e.  Those  ilosiring  to  maKe 
(nnn;,!  p.r.csei.l.!l:,jiis  should  nolity  ili. 
nmtaci  person  before  Septemlwr  8. 
IM'.M.  .itid  submit  a  briiif  stalemiinl  ol 
til!"  gi-ncr.d  iiiitiiri>  of  the  evi<ience  oi 
.•"piiiiienv  ill!  y  wikIi  to  pr(!seiit,  the 
n.iiius  ,.m:()  addresses  of  propose»l 
ii;:rlii  iji.iils.  .nui  an  indication  of  the 
apj.nxiiii.i;,'  iiiii"  n''piired  to  m.iki  thvii 
'  C'1':.i:mi!:, 

Open  1  n'niii.incf  dis(:u}.sivn    ITii 
!.i)i!.;ii'lt'  <•  will  di.s(  uss  the  use  of 
.iliern,.:i'  ...wlrit  ■>.  saliva,  sweat,  teais, 
lin^f  tti   ,  (or  in  viiio  diagno';li(  dcvu  »:s 
.!"U  i::pK'iceinetit  n^.geiits  for  devictfs 
aire.idy  i  Iimk^I  \\y  the  .'ilO(k)  jmici;ss  di 
.ip;>rov>-i!  iiv- jireiuaiket  approval 
.ippli'  alii.ii    In  .:d,lrtion,  the  coiajiiilli;;- 
will  liiM  nss  ,1  (jjaft  docuimjnt:  '  i'oint." 
to  Con,)iii'i  lor  (,<jlleclion  of  Data  iit 
Snpj.orl  III  III  Vitrtt  Diagnostic  Devue 
.Siiljinissions  lor  ;')lO(k)'.s."Tbese 
ilocuniicl-  v\ill  be  available  at  llie 
nic'cljng 

Cinsfui  I  iniiiniltet;  tielHicrutions.  i  Ik 
« iiiniinilce  will  di.s<:uss  trade  so<  r«'l  ami/ 
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or  confidential  commercial  information 
regarding  pending  or  future  device 
submissions.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Dermatologic  Drugs  Advisory 
Committee 

Date,  time,  and  place.  September  22 
and  23. 1994.  8:30  a.m.,  Parklawn  Bldg., 
conference  rms.  D  and  E.  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations, 
September  22, 1994.  8:30  a.m.  to  12  m.; 
open  committee  discussion,  12  m.  to  1 
p.m.;  open  public  hearing.  1  p.m.  to  2 
p.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  2  p.m.  to  5  p.m.;  open 
committee  discussion,  September  23, 
1994,  8:30  a.m.  to  12  m.;  Ermona  B. 
McGoodwin  or  Valerie  M.  Mealy,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
9),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
dermatologic  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  16. 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  onychomycosis 
and  determination  of  endpoints  for 
clinical  trials  investigating  treatment  of 
onychomycosis. 

Closed  committee  deliberations.  On 
September  22, 1994,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  investigational  new  drug 
applications.  This  portion  of  the 
meeting  willbe  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
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deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
hmitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
begiiming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  wTiting 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 


rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857,  approximatelv  15 
w-orking  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summan,'  minutes  of  ' 
the  open  portion  of  the  meeting  may  he 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  davs  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisor>'  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2,  10(d)).  permits 
such  closed  advisorv'  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advison,- 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices:  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices:  review  of  data  and 
information  on  specific  investigationni 
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ur  marketed  drugs  and  devices  tliat  havo 
previously  been  made  public; 
presentation  of  any  other  data  or 
infomiation  that  is  not  exempt  &um 
public  disclosure  pursuant  to  the  FACIA , 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issund  under  section 
lO(a)ll)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2J,  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Uated.  August  10,  1'.)94. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Opanitions. 
|FR  Doc.  94-19984  Filed  8-1.5-94;  «:4S  i»ni| 
MLUNQ  OOOC  41«0-01-f 


Advfsory-Commitlee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Adinini.stratiim, 

HH.S. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  agenda  of  the  joint 
subcommittee  meeting  of  the 
Nonprescription  Drugs  Advisory 
Committee  and  Arthritis  Advisory 
Committee  on  Over-the-Counter  Internal 
Analgesic,  Antipyretic,  and 
Antirheumatic  Drug  Products,  whi<Ji 
was  announced  in  the  Federal  Register 
of  July  11. 1994  (59  FR  35375).  The 
nhange  is  being  made  to  add  an 
additional  topic  for  discussion.  There 
are  no  other  changes.  This  amendment 
will  be  announced  at  the  beginning  of 
the  open  portion  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  i>«« 
1..  Zwanziger,  Center  for  Drug 
Evaluation  and  Research  (HFLM)),  F«K)d 
and  Drug  Administration,  5600  Fishers 
L-iiifi,  Rockviiie,  MD  20857.  301-443- 
4695. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  1 1 .  1994,  FUA 
announced  that  a  joint  subcommittee 
meeting  of  the  Nonprescription  Drugs 
Advisory  Committee  and  the  Arthritis 
Advisory  Committee  would  be  held  on 
September  8  and  9. 1994.  On  page 
35375,  in  the  second  column,  the  "open 
committee  discussion"  portion  of  this 
meeting  is  amended  to  read  as  follows: 

(Jpen  committee  discussion.  On 
.September  8  and  9, 1994,  the  joint 
subcommittee  will  discuss  effectivem»« 
diita  requirements  and  proposed 
labeling  indicalions  for  OTC  analgesic 
drug  products.  The  joint  subcommittee 
will  address  topics  such  as:  (1)  Data 
requirements  to  support  spethHc  typeji 


of  indications  for  fJTC  analgesic  drug 
products;  (2)  recommendations  for 
iab«ling  indications  for  OTC  analgesics; 
and  (3)  the  current  state  of  scientific 
knoMvledge  in  the  areas  of  pain 
re<;aptors,  mechanism(s)  of  pain 
pfTCtption,  and  the  basis  for  response  io 
aii;ilgesic  drug  classes.  On  the  afternoon 
of  September  9,  1994,  the  joint 
siiiKommitti^c  will  also  disi^piss  fho 
proposed  changes  in  the  format  of 
liihiiling  for  OTC  (hug  products. 

nat.'d:  Au^\)st  10,  TJ'M. 
Linda  A.  Suydam, 

Intetim  Deputy  Ciiinmissioni.TJnrO}fmtiuiis 
IFR  D«x  94  -2()0«H  I- iiwi  8-15-94;  8  45  an.| 
BILLIHQ  CODE  4160-01-F 


Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Fniui  ami  I3nig  Admiaistnition, 

H!!S. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Generic  Drugs  Advisory  Cummiltoe 
with  Dermatologic  Dnigs  Advisorj' 
(Jommittee  representation.  This  meeting 
was  annotmced  in  the  Federal  Register 
of  July  27, 1994  (59  YR  38196).  The 
amendment  is  being  made  to  add  an 
agi;ada  item  for  discussion  on  Tuesday, 
September  13.  1994.  There  are  no  other 
«:hangos.  This  amoiidnient  will  ho 
announced  at  the  beginning  of  the  open 
portion  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  L.  Topper,  Center  for  Drug 
Evaluation  and  l^esearch  (HFI>-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockviiie,  MD  20857,  .301-443- 
545$ 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  27, 1994,  FDA 
anneunced  that  a  meeting  of  the  tk;neri(. 
Drugs  Advisory  Committee  with 
Dermatologic  Dnigs  Advisory 
Conimitfpo  representation  would  bo 
held  on  September  12  and  13, 1994.  On 
page  38196,Jn  the  third  column,  under 
Opev  committee  discussion  the  agenda 
for  the  meeting  is  amendi>d  to  n'.a«l  a.s 
follows: 

Open  committee  di!u:itssion.  \n  April 
1992,  the  Gfeneric  Drugs  Advisory 
(.kmunittee  met  to  consider  methods  for 
documenthig  the  bioequivaleno;  of 
topical  corticosteriods.  Subsequently, 
on  July  1. 1992,  the  Office  of  C^neric 
Dnigs  issueda  guidance  document 
entitied  "Interim  Guidance  for  Topical 
Cortico.steriods:  In  Vivo  Bioequivalence 
an<J  in  Vitro  Release  Methods."  The 
purpose  of  Ihe  .Septe)nt)er  1994  metrting 


Is  to  reexamine  the  1992  interim 
guidance  in  light  of  new  experimental 
data  and  methods  of  analysis.  On 
September  12, 1994,  the  committee  will 
discuss  the  phamiacodynamic  (i.e., 
vasoconstrif  tor)  moasuremont  of 
l)iooquivalence.  On  September  13,  1994, 
this  topic  will  he  further  discussed 
along  with  othor  issues  related  to  lh»^ 
documentation  of  equivalence  arcortli!);:; 
lo  Lhe  interim  guidance.  Dif,cJissiou  will 
be  limited  lo  dermatologic  products  ami 
will  not  im  ludo  ophthalmic  or  inhaled 
<;orticosteroid  products.  PUcrt  data  will 
be  presented  on  the  development  o( 
ph;mnatotlynamic  and  pharmacokinetii 
a.s.says  to  Htinionstrate  tretinoin 
biouquivalono".  Also,  on  September  V.i 
1994,  there  will  be  a  review  of  the 
iiirnmt  status  of  topics  discussed  at 
previous  Generic  Chugs  Advisory 
Committee  meetings. 

Uated:  Anoiist  10, 1994. 
Linda  A.  .Snydant, 

/jif»?nni  Dnpiity  CominiftsioaarforOpumtituk, 
IFR  Dot;.  04-20065  Filed  8-1*-04;  8:45  am) 

BILLING  CODE  4t6(M>1-F 


National  Institutes  of  Health 

Meeting;  Forum  on  Cooperathre 
Research  and  Development 
Agreements 

Notice  is  hereby  given  that  a  second 
Fonira  on  Cooperative  Research  and 
Development  Agreements  (CRADAs), 
convened  as  an  ad  hoc  group  of 
consumer  consultants  to  the  Advisory 
Committee  to  the  Director,  NIH,  will 
meet  in  public  session  on  September  8, 
1994,  from  8:30  am  to  5:30  pm,  at  the 
Bethestia  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  Maryland,  20814.  This 
Forum  is  convened  in  follow-up  to  a 
previous  Forum  on  this  topic  July  21, 
1994. 

The  purpose  of  the  second  Forum  is 
to  elicit  consumer  and  other  public 
interest  perspectives  which  will  be  used 
in  NIH 's  development  of  policy  on  the 
"rea.sonable  pricing"  clause,  which  is 
currently  required  in  its  Cooperative 
Res»Mrch  and  Development  Agreement.-- 
(CRADAs)  imder  the  Federal 
Technology  Transfer  Act  of  1986  and 
exclusive  commercialization  licenses. 
The  Forum  Panel  members  will  disciis.s 
how  best  to  ensure  that  the  public, 
investment  in  products  developed 
through  licensing  NIH  technologies  is 
adequately  reflef^ed.  Discussion  will 
include  an  analysis  of  the  clause  and  thr 
F-inel  will  advise  on  whether  the  c!aus»^ 
has  been  useful  to  ensure  that  the  publii 
investment  in  (»llaborative  research  is 
aili>i|uately  considered  in  the 
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subsequont  Lomm»!n;iul  dev«l-.pr,iont  of 
lt't:hno!of>y  arising  muUn  sui  h  rnsoan.h. 

At  tho  conclusion  of  the  F:,rn:ii.  t.'.o 
I';.iP<?l  will  develop  and  transmit  its 
rnport  io  the  Advisorv  Conir, lit'.rc  \n  ihc 
D*r'(,r.ir,  NIf I,  for  review: 

Conr.emetl  orRiinizat'ons  ami 
indiv'itiiN-iIs  ore  invired  to  pn ':<ra?  their 
vii'Hs  at  the  Fonim  or  Kul>niif  vviiMeii 
vi.  \vs  of  iiny  length  to  the  I'an.''   Pleise 
.siilimit  n'quests  for  a  5  minute 
presentation  time,  or  written  views  to: 
Ms.  Elyssa  Tr<5n,  Officn  of  Si;i-noe 
Holi(  y  fliid  Tef;hn'i!ngy  Transfer. 
National  Institutes  of  He^hh.  Heildiu]'  7, 
Koo-i;  21  a.  HOOO  Rorkvillt;  Pike, 
Rot:k\il!'.  \m  208«}2,  (:}01)  4!rM):^H!) 
(rax). 

Written  views  stjbn)itted  by 
Seplember  1  will  be  distributed  {;,  ;'■;<; 
Fane).  Comments  and  qm^stions  ridjted 
to  the  prop«)sed  Forn.'n  may  also  be 
adilressed  to  Ms.  Trail  at  (.'U))]  4!)i>- 
14.54. 

D:>',iid.  August  8,  1004. 
Kuth  Kirsdistein.  MJJ., 
Diii)i:t\  Dirt'ctot.  NIH. 

jFK  I>K..  94-]9!M0  Filed  H-fi-'K  H  4'^  ;.m| 
BILUMG  CODE  414(M>1-P 


National  Cancer  Institute;  Opportunity 
for  a  Cooperative  Research  Agreement 
(CRAOA)  for  the  Scientific  and 
Commercial  Development  of 
Monoclonal  Antibodies  to  a  Tumor- 
Specitic  Growth  Factor  for  the 
Oiagr^osis  and  Prognosis  of 
Premalignant  Lesions  and  Cancer 

AGENCY:  Natio.ial  Instituies  of  Hea!'h 
FHS,  i:>if?!S. 
ACTMDN:  Not:,  e. 


SUMMARY:  Tfie  National  r-inc:nr  bistitiife 
(N(n)  seeks  a  phamiacoiiticii  or 
liioiethnOlogy  rompany  that  rjjn 
eff.'c  lively  pursue  the  .strienf'Tr  .-i.-id 
(•(••m^riKTraal  p,<:nerat;on  and 
(itnelopjii.int  of  a  ji.-ine!  of  :nnn(!i  jne.,! 
aat'.'ndles  .'.r,..inst  an  ^'iiidfirn-.f  -.-iHvth 
fa<:1.)!  if;<;F)  rei::»"d  pepti-^e.  erip'o-1 
(f:R-r).  rhn  pru*eci  is  of  si.iniiti!!.- 
iH:;uri  tame  beraus*!  f  K-1  is  a  protein 
thai  t!\hihi"»s  stMi-^tiir  d  honn<!i-t;v  I'l  the 
!■'  .!-/Ir  ;iis.'.;rm:n(.;  g.'-owth  fai  lor  a 
(1 ;  » lO  j>em   fiioijy  peptides.  As  s.-if  b, 
(  i-l-i  mighi  jiitif.tioi)  :!sa  i;rowth  factor 
'ir;;rov,ih  inhibitor.  nirie'or'',{,r<-l 
may  be  important  ns  an  an(ocri;)e  or 
pai-.-.crine  niudulaior  in  :,ui.h  pr  .cesv.s 
as  tumor  cell  gruv-'Hi,  v^Dimd  rt.'{i.*ir, 
i!>  ovas(  nlarizution.  and  inflaina)  itiim 

!  jf'I  has  succirssfiiilv  isol.iUd  ,i.id 
cloned  t!ie  .»>ene  that  eni  .id.>  I  :><    1,  .  :i 
r:(VF-!el.-.»(Mi  p-'ptide  groivih  fa,  'iii  t!,.!t 
does  not  hnvction  tliroi.^V  the  VX'A- 
ref:eptor.  The  NCI  has  also  obtained  a 
ral)bit  anti  pi^ptiiie  polyclonal  aiililnidy 


tiiat  i.-)n  »Ute<.t  M'.e  lixpn  ssion  of  (K -l 
in  formalinTkxed,  parnnin-enilwdded 
hu'Dan  tissue  sw.iions.  CR-i  h.is  hf^-n 
sh')\v.:  to  he  pr»r're:'.lially  and 
riifferoiifially  t'xpie.-,:^ed  in  s«?veral 
differ-nt  h.iman  premalignant  bwions 
and  i:anc;ri-s.  Tiie  std.;,,ted  .spcmsor  will 
pnrifv  a  recombinant  CR-i  protein  ami 
M.se  itii-,  maferi  il  ;.b  an  inom.-.iogen  to 
generate  ant:-(.R-1  i.ionotdonal 
anlibodies  for  nsc  in  the  dlaf;..io'.is  aed 
pn;;.;!V):,i'i  of  hi.;n.jii  can?  i;rs. 
ADDRESSES:  Imiui.ves  and  proposals 
rc;4arding  this  oppijrtunilv  should  iv? 
a{idre.s.s(;.i  toeithe.  .Mii.hae!  Chris;i:)i  or 
^^lrk  ."-J. .el  (Tela  :5.)l^«X.i-04  77  Fax# 
301-402-21  17).  Oiii.i!  (,f;..  hnr.l.H'y 
Hevtikspinent.  National  f;an.  •:  Jnsiihile. 
Hid.;-.  :il.  Roi.ni  AA49.  NiH.  'J'joo 
RockvillK  Fike,  ltcd..;s«la,  MD  20H92. 
DATES:  Prop'isals  rntjst  be  rw.eived  at  thi? 
ai)ove  addrctss  bv  .=>  P  M  .S»>p»(;;nbr'-  <1 
Vi'.H. 

SUPPLEMENTARY  INFORMATION:  The  N(.l  is 
seekin;^  a  pharmac«!nti<-il  or 
bintet;hnolopy  company  whic  ii.  after 
obtainint^  a  lircosc  i:]  accordarK,^  with 
the  req'ii.reinen;s  cf  the  regulritions 
governing  the  transfer  of  Govern  men  t- 
d.-,e!oped  aj^enfs  (37  CFH  part  404).  can 
purify  a  recombinant  CR-1  pnHein  for 
which  patenis  are  p<'nd:ng  or  have  bei>n 
Issued  and  to  ntiii7j>  ihis  pnrifi(»d 
rev  ombmant  CiR-l  pmlein  rs  an 
imn-.unogen  to  ye  i. irate  a  panel  of 
mou.se  monoclonal  antibcuiies.  The 
immtmoreactivc  CR-l  protein  has  been 
detect(;d  by  immunoperoxida:,.'  st^nini; 
nsinx  'I  rabtiit  a;iti-pep!-de  polyclonal 
CR--1  antibody  in  a  in ejority  of  bam  ;ii 
colon  caiirers,  h.reast  rancejs,  gastrit, 
cancers  aed  p.nu  n'atic  e^mcers  l.utle  or 
no  staining  vv.js  <ie!ei  •.  li  >i) 
S'lrrounhn^.  nce.i.uo.ved  colon,  br-  asl 
or  j;.-.:ri.:  epiili.di.il  j.clls.  In  addition,  a 
maiorilv  of  premo"J<vianl  colonic 
aden"in  IS.  bre.i.it  ductal  i  .irr.inojaa:-,  lo 
situ  and  gcslric  in;.-,!.,!;:!  )tiei„;d.'..'>..» 
e   \;r::>:;  imni'inor:.;:.; we  CR- 1. 

A  recomoini?!it  CR-1  pruteiu  has  Ijocii 
generated  using  a  ycist  pxpnis./ltai 
viictor  in  Pirhtu  I'ltstons  .hm]  a  pi-.-lLc'ly 
porified  pmlein  obtui  it'd.  'ibis  proieio 
as  well  a.s  syntin-.tic,  r«-l''i:lded  pep'i'^i's 
f>iat  correspond  to  the  FCF-Uke  do-nain 
in  CR-1  firs  mitr>i.^onic  for  human  bre.ijst 
canwr  cr;lls  ysl  fni!  to  bind  to  !he  FCF 
■i-nceptnr  or  oliie.r  type,  i  rc.e.pior  ivrosir.e 
kieascL;.  Fxpassioa  of  l^R-1  anlisonse 
mRNA  using  a  rccoiiibiiiait!,  rRj>li<.ac'oij 
defective  rotrovinil  expie;sinn  vector  in 
t  ch.'i-i,.incHr  ct  Us  that  expres.scs  •;  ;X    1 
iiihi'.);'.s  l!.e  ^lowlh  of  ;i cic  c'.il^  in  n-.o 
in  nudi  mice.  In  ordfi  to  utilize  the 
diaj;;;pvli(  and  •heraj)<nitit  ])oienii.ils  of 
<  K-  1.  it  will  be  eeci;ssaiv'  to  pniify  a 
^i(;niiaant  auioii:;!  o!  the  r-  coe.ibinaiit 
CR-l  pioli'in  to  more  hdly  diTMie  iis 


bi.,.l.,<,M(-jl  (Jiopertic-s  and  to  idenhfy  ihe 
n-'.  ejitor  torough  which  il  fuof  mo;;?.  In 
addition,  nirnise  moncxlona!  antiboini-, 
a!:;ain-,t  the  j».  nfic>d  i.i-  l  nv  ombin;-(it 
l.Tf!   in  \vd!   rxpedite  sf:re<:inn^  .iiudirs 
for  CR-1  expression  in  other  h-.miaii 
l-nmialiRuant  lesions  and  taiicers  and 


shocli'  e;.h'i'it  ., 


.;e<.ifi; 


a;rJ 


sensitivity  for  the  deter  rion  of  f  K    1  lo 
Ii^.s.ies  !)y  .i.imiii.o.  vt!M.)iemi.>try  UH'.] 
or  in  tiss•!^•  (ixi'ads  m  ..ionim  saripl*^  hv 
KI.I.SA.  '  ^ 

The  role  of  ih.  Nadona!  fiincer 
Inslitii!.'.  1'  i»  Division  of  t  antvr  Rif»lo};y, 
n;..i:nosis  .iiid  (~.?(iiers  ■•'(  bid."s: 

1    NCI  x-viii  ,',nivide  (xoitrssiop  verlopj 
that  e!!(^Je  CR-,  .i,,d  r.i-  be  ii;a.l  lo 
lirodocefR -1  in  E.  to//. 

2.  NCI  will  provide  expression  vet  tors 
that  «;iicode  •  ".K-l  in  yeast  Picbm 
pii^U^n:,  (  ent-iiiinf-  several  millij^raii's 
of  r-toiTiijcianf  CR-1  protein 

3.  NCI  will  provide  a  rabbit 
polyclonal  anti-CR-l  anliljody  for 
moni;o.-ingf:K-l  r..  cvei>  dsiringthc 
piirificati..:,  fio-n  the  yeast  coiiditioiMHi 
medii'in. 

4    NCI  \i  iii  ass.i.  thepnrifi^-d 
rt:<«)!:i!;inant  r:R- 1  p.-ntein  for 
bioai  livitv 

5.  NCI  will  s(  i.f>n  anti-CR-  1 
mo!-oclor.al  nit^tiudics  for  n»a<1ivi'y  by 
Western  bio!  analysis  ajiainsi  uuiivefiR- 
1  protein  from  CK-1  positive  r.iin:.!n 
embryoral  car  inrma  or  colon 
carcinoma  cells. 

The  ni!e  of  the  sm/cc-sfid  cc  ponite 
partner  will  i  -delude: 

1   Obtain  background  lita^nse  in 
apfiropriaie  fields  of  use  to  ihe  relevHut 
(•oM'nminit  >),-iepI  n.v;Iits. 

2.  Purify  to  homogeneity  30- ."SO 
ndliieramsofCR-l  from  Piuhia  ptKUui*> 
condinoiv.d  mi-iiiiio). 

J  Pnnidi>  [(„•  ponii.d  n^jjir.!  i.;;,i!i 
f'K-l  nro!ei!i. 

4.  1  itdi/.e  the  purified  n?i;on>binanf 
t  K- 1  prott'in  to  g-Merair-  nionse  anJi 
CR-1  monoclonal  anfi'-odies. 

.'}   Si  ,-«-!i  aeti-f  r^-l  mnnfH  lot:,)! 
a'.titir»di»>s  for  spi  cific.ev.  r-'.-ic^ivity,  .jjid 
.sens!tivi;v  ?ov».;rds  rp.rfi;f)!!ianl  CR-1 
projvin. 

(i.  Asc4'rtai!i  wlietli^j  e:oi)(x  icinal  anti- 
CR-1  imtibcK..t«i  can  d.>ii>  t  riativr  VM- 
1  proler;}  in  !  K   1  pusi  ive  human 
«  oioi.'cial  ci  •  iiioryon  d  .^rcio'ima  o.-lK 
by  ridi'^-iininut.oure.-ioifaUnn  .^niiysis 
aad  i)y  hl.l.SA. 

7.  Deiefhiine  whether  ai.;i-CK-l 
antiixKtics  c-in  lx>  n.seri  for  !(,'{"  o;i 
for.  Uilin  fixed  pa.-.,:*jn  cmlx'ihied 
t!>s!;es  ki'ovwn  ior  CK-l  rxpre-.sit;n 

i^  i  rovnie  binds  lo  .support  a 
|io>id(u:toia!  I.-lio**'  nrn:  assof  latcil 
expc-nscs. 

Cri;eiia  hr  choosing  the  collaDc:  (■,.,)•» 
i.cmp.iriv  wii-  OM  lude: 

1.  Aialiiy  tooi.i.on  l);i!..\groimil 
licci-M-  to  reli'vanl  p.ilcnt  rigiii;. 
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2.  Experience  in  producing  and 
purifying  recombinant  proteins, 
particularly  growth  factors  or  cytokines. 

3.  Experience  in  generating  and 
screening  monoclonal  antibodies. 

4.  Willingness  to  cooperate  with  the 
NCI  in  the  collection  and  evaluation  of 
data. 

5.  Willingness  to  cost  share  in 
laboratory  studies. 

6.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  the  use  of  human 
and  animal  subjects,  and  human  tissue. 

7.  Provisions  for  equitable 
distribution  of  patent  rights  to  any 
inventions.  Generally  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  free  license  to  the  Government 
(when  a  company  employee  is  the  sole 
inventor)  or  (2)  an  exclusive  or 
nonexclusive  license  to  the  company  on 
terms  that  are  appropriate  (when  the 
Government  employee  is  the  sole 
•inventor). 

Dated:  August  8, 1994. 
BaiiMra  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Transfer. 

|FR  Doc.  94-19943  Filed  8-15-94;  8:45  am) 
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National  Institute  on  Aging;  Meeting  of 
the  National  Advisory  Council  on 
Aging 

Pursuant  to  Pub.  92—463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  September 
29-30,  1994,  to  held  at  the  National 
Institutes  of  Health,  Building  31, 
Conference  Room  6,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  on  Thursday,  September  29, 
from  8:00  a.m.  to  3:30  p.m.  for  a  status 
report  by  the  Director,  NIA;  a  report  on 
the  Geriatrics  Program;  a  discussion 
with  the  Director  of  the  National  of 
Health;  a  report  on  the  Working  Group 
on  Program;  a  discussion  of  program 
policies  and  issues,  recent  legislation, 
and  other  items  of  interest.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463,  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  Friday. 
September  30  from  8:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  grant  applications. 
The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 


associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
chiarly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  Mc:Cann.  Committee 
Managiiment  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health.  Gateway  Building,  7201 
Wiscorsin  Avenue,  Suite  2C218. 
Bethesda,  Maryland  20892  (301,/496- 
9322).  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
nunnbers  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322, 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  August  9, 1994. 
Susan  K-  Feldjnan, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  94-19948  Filed  8-15-94;  8:45  am] 
BILLINC  C00€  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  its 
Subcommittees 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  September  20-21,  1994. 
The  meeting  of  the  full  Coimeil  will  be 
open  to  the  public  September  20,  from 
8:30  a.m.  to  12  noon  and  again  on 
September  21,  from  11:30  a.m.  to  1  p.m.. 
Conference  Room  6,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Marylend,  to  discuss  administrative 
details  relating  to  Coimcil  business  and 
special  reports.  The  following 
subcommittee  meetings  will  he  open  to 
the  public  September  20  from  1  p.m.  to 
2  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room  6.  Building  31;  Digestive  Diseases 
and  Nutrition  Subcommittee  meeting 
will  be  held  in  Conference  Room  7, 
Building  31;  and  Kidney,  Urologic  and 
Hematologic  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room-8,  Building  31.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-4S3.  the  meetings  of  the 


subcommittees  and  full  Council  will  be 
closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  September  20,  from  2  p.m.  to 
5  p.m.  and  on  September  21,  from  8:30 
a.m.  to  10  a.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee; 
Digestive  Diseases  and  Nutrition 
Subcommittee;  and  Kidney  Urologic 
and  Hematologic  Diseases 
Subcommittee.  The  full  Council  meeting 
will  be  closed  on  September  21,  from 
10:30  a.m.  to  11:30  a.m.  These 
deliberations  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  materials,  ^nd 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  af  personal  privacy. 

For  any  fiirther  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contract  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
digestive  and  Kidney  Diseases  Advisory 
Council,  NIDDK,  Westwood  Building, 
Room  657,  Bethesda,  Maryland  20892, 
(301)  594-7527,  at  least  two  weeks  prior 
to  the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  from  the 
Committee  Management  office,  NIDDK, 
Building  31,  Room  9A19,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-€623. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology,  Research.  National 
Institutes  of  Health) 

Dated:  August  9, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  94-19949  Filed  8-15-94;  8:45  am] 

BILLING  CODE  414<M)1-«I 


National  Institute  on  Drug  Abuse; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Drug 
Abuse,  National  Institute  on  Drug  Abuse 
on  September  19-20, 1994,  at  the 
National  Institutes  of  Health,  Building  1. 
Wilson  Hall,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

The  meeting  willbe  open  to  the 
public  on  September  19  from  9  a.m.  to 
5  p.m.  for  announcements  and  reports  of 
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administralive,  legislativn,  and  pn^gnm 
developments  in  the  drug  abuse  fiidd. 
Attendance  by  the  piibli«:  will  he  limilod 
•n  space  available. 

In  actordiuice  with  provisions  sot 
forth  in  sec.  552b{c:)(4)  and  532h(cKH), 
Title  5,  IJ.S.C.  and  sec.  10(d)  of  Pub.  L. 
02-463,  the  meeting  will  be  closed  to 
the  public  nn  Septemb»;r  20  frt)m  9  a.m. 
to  1  p.m.  for  the  review,  discussion,  and 
evaluation  of  grant  applications.  These 
-  applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
coninicrcial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  assotaated  with 
the  applications,  di.s<:losure  of  which 
would  con-stitute  a  clearly  unwarranted 
invasion  of  p>ersonal  privacy. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtaini-d  from  Ms.  Camilla  L.  Holland, 
NIDA  C  .)mmittee  Management  Offjcer, 
National  Institutes  of  Health,  Parklawn 
Building,  Room  10-42,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Ms.  Eleanor  C. 
Friedenberg,  Room  10-42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  (301/443-2755). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistam-« 
Prograni  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  fkientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  fcir 
Research  Training;  93.279,  Dnix  Abuse 
Research  I*rograms) 

Uaic'd:  August  9,  19<?4. 
Sasan  K.  Feldman, 
Committee  Management  Offtc-er,  NUi. 
11  R  Doc.  94-19946  Filed  8-15-94;  8:45  »un) 
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National  Eye  rnstitute;  Meeting  of  the 
Natfonal  Advisory  Eye  Council 

Purscanf  to  Pub.  L.  02-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Qiuncil  (NAEC) 
on  September  8  and  9, 1994.  in  Building 
31C,  Conference  Room  8,  National 
histitwlcs  of  Health,  Bethesda, 
Maryland. 

The  NAEC  meeting  will  be  open  to 
the  public  from  8:30  a.m.  until 
approxiraately  4  p.m.  on  Thursday. 
September  8, 1994.  Following  opening 
remarks  by  the  Director,  NEl,  there  will 
be  presentations  by  the  staff  of  the 
Institute  and  discussions  oonceming 


histitutc  programs  and  policies. 
Attendance  by  the  pubhc  at  thr  op»>n 
.session  will  b.>  limited  to  spof»i 
iivailabli'. 

In  accordance  with  provisions  r.nt 
forth  in  Sees.  5.52b(cU4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  S»ic.  10(d)  of  Public " 
UvM  92-463,  fh*;  meeting  of  the  NArC 
will  be  cIo.seri  to  r!io  public  from 
apprnximaldy  4  p.m.  on  Thursday. 
September  8  until  adjournment  f'.'r  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  Information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  meeting  will  b«^  closed  on 
Fnday.  September  9  from  F-:m)  a.m.  until 
adjournment  at  approxiniateiv  notin. 

Ms.  Louis  E)eNinno.  Committer; 
Management  Officer.  National  Eve 
Institute,  EPS.  Suite  350,  6120  Executive 
Boulevard.  MSC-7164,  Bethesda. 
Mar>Iand  20892-7164,  (301)  496-5301, 
will  provide  a  summary  of  the  meeting, 
roster  of  committee  members,  and 
substantive  program  information  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  rther 
reasonable  accommodations,  should 
contact  Ms.  DeNinno  in  advaniw  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistant  o 
Program  No.  93.867,  Vision  rnsp.arch- 
National  Insiitutes  of  Health) 

Dared:  August  9,  1994. 
Susan  K.  Feldman, 
Committee  Mono  ffiuienl  Officer,  \!H. 
IFR  Doc.  04-19944  Filed  &-15-94;  8:45  ami 
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National  Institute  of  Neurological 
Disorders  and  Stroke;  Meeting 

fhirsuant  to  Pub.  L.  92-463,  notice  is 
hereby  givi-n  of  meetings  of  the  National 
Institute  of  Neurological  Di.sordnrs  and 
Stroke  (NINDS). 

The  National  Advisory  Neurolf»gical 
Disorders  and  Stroke  Council  meeting 
will  be  open  to  the  public  to  discuss 
program  planning,  program 
accomplishments  and  special  rt;ports  or 
other  issues  relating  to  committee 
business  as  indicated  in  the  noticM. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Tne  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 


T"  v..;v,'.  (.'.SI  i!>,si()n  ;:n(l  ev.Jij,i»inn  of 
individual  gracJ  applicitions.  These 
appUfratioDs  and  discissions  »ould 
reveal  co!;niin;,i!ai  f.-n.-ilc  secrets  or 
comi)ierci.j!  property  s.k h  as  pit.uilr.b!.' 
material,  and  pensona!  iuforri.i'ioo 
roi:(;c!niiig  individuals  as^cx-iatcd  wifli 
the  applicitions,  the  disi.losui^  <\( 
which  wouid  r.mstitufc  a  r\cnt]y 
unwarranted  inv.ision  of  f)«jr!!:),i;d 
pn\ai;y. 

Summaries  of  meetings,  rosttir.,  of 
committee  members,  and  other 
in.fiirmation  pertaining  to  the  mwtings 
can  be  obtained  from  the  Execufiye 
Secretary  or  the  Scieniific  Review 
Administrator  indicated.  Individuals 
who  plan  to  attend  and  need  sp.^ci;d 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  rontJict  the 
Executive  .Sncmtary  listed  for  the 
meeting. 

Name  of  committee:  The  Pl&imiug 
Sub<-.ommittee  of  the  National 
Advisory  Neurological  Disoniers  ami 
Stroke  Council 
DfJte:  Sept<n»l>er  21,  19'J4 
PIock:  National  histitutes  of  Ho.allh. 

Building  31,  Conferem*  Room  8A2H 

900  R.M-.kville  Pike,  Dethe.sda,  MD 

20892 
Open:  1:30  p.m.— 3  p.m. 
Agnnda:  To  discuss  program  plamiiiig 

and  fiscal  mnttcrs. 
Closed:  3  p.m. — n»cess 
Agendo:  To  discuss  sptx:ific  grant 

applications. 
Name  of  committee:  National  Advi.s«»ry 

Neurological  Dis*)rders  and  Stroke 

Council 
Date:  .Sepfer:;l)i;r  22-23,  1994 
rinre:  Raniada  Bethesda  Hotel,  8400 

Wisconsin  Avnnue,  Einbasby  111. 

Canferen-:«!  Room.  Bethesda,  MI) 

20814 
Open:  Septemljer  22,  9  a.m.— 1  p.m. 
Agenda:  A  report  by  the  Acting  Director, 

NINDS.  a  report  by  the  Acting 

Diredor,  Division  of  Extrdinural 

Activities.  NINDS.  and  a  presentaliim 

by  an  NINDS  gr-ntee. 
Closed:  September  22, 1  j  .n. — r>»cess; 

September  23.  830  a.m.— 

adjourniii.^nt 
Agenda:To  review  grant  applications. 
Executive  Secretary:  C:onstance  W. 

Alwell,  Ph.D.,  Actirg  Direrior. 

Division  of  Fxtramural  Activities, 

NINDS,  National  Institutes  of  Heolth, 

Bethesda,  MD  20892,  Telephone: 

(301) 496-9248. 

The  entire  meeting  will  be  totally 
closed  foi  each  of  the  following 
committe«:>s. 

Name  ofcommittf^:  Neurological 
Disorders  Program  f»ro)ec1  Review  B 
Committee 
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Date:  October  17-19. 1994 
Time:  October  17,8  a.m. — recess; 

October  18,  8,  a.m. — recess;  October 

19,  8  a.m. — adjournment 
Place:  Hotel  Washington,  515  15th 

Street  NW.,  Washington,  DC  20004 
Contact  person:  Dr.  Paul  Sheehy, 

Scientific  Review  Administrator, 

National  Institutes  of  Health,  Federal 

Building,  Room  9C14,  Bethesda,  MD 

20892,  (301)  496-9223 
Purpose/agenda:  To  review  and 

evaluate  grant  applications. 
Name  of  committee:  Neurological 

Disorders  Program  Project  Review  A 

Committee 
Date:  October  24-26,  1994 
Time:  October  24,  8  p.m. — recess; 

October  25,8  a.m. — recess;  October 

26,  8  a.m. — adjournment 
Place:  Hyatt  Regency,  One  Bethesda 

Metro  Center,  Bethesda,  MD  20814 
Contact  person:  Dt.  Katherine 

Woodbury,  Scientific  Review 

Administrator.  National  Institutes  of 

Health.  Federal  Building,  Room  9Cl4. 

Bethesda,  MD  20892,  (301)  496-9223 
Purpose/Agenda:  To  review  and 

evaluate  grant  applications. 
Name  of  committee:  Trainrng  Grant  and 

Career  Development  Review 

Committee 
Date:  November  10-11,  1994 
Time:  November  10,  8  a.m. — recess; 

November  11,  8:30  a.m. — 

adjournment 
Place:  Castle  Beach  Club,  5445  Collins 

Avenue,  Miami,  FL  33140 
Contact  person:  Dr.  Alfred  Gordon, 

Scientific  Review  Administrator, 

National  Institutes  of  Health,  Federal 

Building,  Room  9C14,  Bethesda,  MD 

20892,(301)496-9223 
Purpose/agenda:  To  review  and 

evaluate  grant  applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  \o. 
93. 854.  Biological  Basis  Research  in  the 
Neurosc  iences) 

Dated:  August  9.  1994. 
Susan  K.  Feldman, 

Cnminittee  Sfanngement  Officer.  XIH 

liR  Doc.  94-10947  Filed  8-15-94;  8;45  ami 

BILLING  CODE  414a-01-M 


Prospective  Grant  of  Exclusive 
License:  Acetylcholinesterase 
Inhibitors  for  the  Treatment  of 
Alzheimer's-Disease  and  Cognitive 
Disorders 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SJMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 


404.7(»)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
licenses  to  practice  the  inventions 
embodied  in  U.S.  Patent  5,171,750, 
entitled  "Substituted  Phenserines  as 
Specific  Inhibitors  of 
Acetylcholinesterase"  and  U.S.  Patent 
Applications  SN  07/861,329  and  08/ 
096,207,  both  entitled 
"Phenylcarbamates  of  (-)-Eseroline.  (-)- 
Nl-Noreseroline  and  (-)-Nl- 
Benzylnoreseroline:  Selective  Inhibitors 
of  Acetyl  and/or  Butyrylcholinesterase," 
07/765,766,  entitled  "Thiapysovenine 
and  Carbamate  Analogs,  Pharmaceutical 
Compositions  and  Method  for  Inhibiting 
Cholinesterases,"  07/845,081  and  08/ 
182,301,  both  entitled  "Carbamate 
Analogs  of  Thiaphysovenine. 
Pharmaceutical  Compositions,  and 
Method  for  Inhibiting  Cholinesterases," 
and  07/980,39'),  entitled  "Method  for 
Treating  Cognitive  Disorders  With 
Phenserine"  to  CURE,  Inc.  of  Baltimore, 
Maryland.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  licenses  may  be  granted 
unless  within  60  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  patent  and  patent  applications 
disclose  several  novel,  potent  and  long- 
acting  anti-cholinesterase  agents  that 
enhance  cognition  and  are  highly 
promising  drug  candidates  for  the 
treatment  of  Alzheimer's  disease  and 
other  neurological  disorders  as  well  as 
methods  for  treating  these  conditions. 
The  two  series  of  drugs  are  based 
loosely  on  the  first-generation 
choiincsterase  inhibitor,  physostigmine. 
Physostigmine  has  produced 
demonstrable  but  small  clinical 
improvements  in  patient's  with 
Alzheimer's  disease,  but  these  are 
severely  limited  by  (i)  its  short  half-life  . 
(apprijximately  30  minutes)  and  (ii)  its 
hit;h  incidence  of  toxic  side-effects  at 
doses  that  produce  only  modest  enzyme 
inhibition.  It  is  widely  accepted  that  the 
narrow  therapeutic  index  of 
physdStigniineand  some  other  first 
penrration  acL-tylcholinesterase 
inhibitors  limits  the  administration  of 
those  at  adequate  doses  to  affect 
cognition.  The  present  drug  candidates 
are  long-acting  and  highly  selective  for 
acetyl-  (AChE)  as  opposed  to 


butyrylcholinesterase  (BChE).  Whereas 
AChE  is  involved  in  the  metabolism  of 
ACh,  and  inhibiting  AChE  augments  the 
action  of  ACh  and  thereby  cholinergic 
function  and  memory  in  Alzheimer's 
disease,  BChE  has  been  proposed  to  be 
involved  in  lipid  and  phospholipid 
metabolism,  in  permeability  control  and 
transport  of  ions  across  membranes,  and 
in  slow  nerve  conduction.  Co-inhibition 
of  BChE  in  Alzheimer's  patients,  as  a 
consequence  of  anticholinesterase 
therapy,  probably  is  not  of  clinical 
value,  and  may  be  deleterious. 
ADDRESSES:  Requests  for  copies  of  the 
patent  and  the  patent  applications, 
inquiries,  comments  and  other  materials 
relating  to  the  contemplated  licenses 
should  be  directed  to:  Mr.  Arthur  J. 
Cohn,  Esq.,  Technology  Licensing    . 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20892.  Telephone: 
(301)  496-7735;  Facsimile:  (301)  402- 
0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  appHcations. 
Applications  for  a  license  in  the  any 
field  of  use  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  grant  of  the  contemplated  licenses. 
Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  within  sixty  (60)  days  . 
of  this  notice  will  be  considered. 

Dated:  August  9,  1994. 
Barbara  M.  McGarey, 

Deputy  Director.  Office  of  Technology 

Transfer. 

IFR  Doc.  94-19941  Filed  8-15-94;  8:45  am| 
BILLING  CODE  414»-01-P 


National  Eye  Institute;  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
National  Institute  of  Child  Health  and 
Human  Development;  Licensing 
Opportunity  and/or  Opportunity  for  a 
Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Use  of  Antiflammins 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  is  seeking  licensees  and/or 
CR.'\DA  partners  for  the  further 
development  and  commercialization  of 
its  patent  portfolio  for  antifiammins. 
Tilt!  inventions  claimed  in  the  following 
patent  applications  are  available  for 
either  e.xclusive  or  non-exclusive 
licensing  (in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404)  and/or  further 
development  imder  one  or  more 
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CRADAs  in  several  clinically  important 
applications  as  described  below  in  the 
Supplementary  Information; 

Anti-Inflammaton' Agents,  Mukherjee.  A  B 
(NICHD).  Filed  19  Nov  1987  Serial  No.  07/ 
122,379.  U.S.  Patent  No.  .5,266,562  issued 
30  Nov  1993 

Method  of  Treating  Ocular  Inflaminatory 
Diseases  Using  Antiflammins,  Chan.  C  C 
(NEI).  Filed  7  Jun  1993,  Serial  No.  08/ 
073.380 

To  speed  the  research,  development 
and  commercialization  of  this  new  class 
of  drugs,  the  National  Institutes  of 
Health  is  seeking  one  or  more  license 
agreements  and/or  CRADAs  with 
pharmaceutical  or  biotechnology 
companies  in  accordance  with  the 
regulations  governing  the  transfer  of 
Government-developed  agents.  Any 
proposal  to  use  antiflaramins  in  the 
treatment  of  inflammatory  disease 
processes  will  be  considered. 
ADDRESSES:  CRADA  proposals  and 
questions  about  this  opportunity  should 
be  addressed  to:  Ms.  Karen  Wright, 
Office  of  Technology  Development. 
National  Eye  Institute,  Building  10. 
Room  10N202,  Bethesda,  MD  20892 
(301/496-9463).  CRADA  proposals  must 
be  received  by  the  date  specified  below. 

Licensing  proposals  and  questions 
about  this  opportunity  should  be 
addressed  to:  Ms.  Carol  Lavrich,  Office 
of  Technology  Transfer.  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Rockville,  MD  2,0852  (301/ 
496-7735  ext.  287).  Information  on  the 
patent  and  patent  applications  and 
pertinent  information  not  yet  publicly 
described  can  be  obtained  under  a 
Confidential  Disclosure  Agreement. 
Respondees  interested  in  licensing  the 
invention(s)  will  be  required  to  submit 
an  Application  for  License  to  Public 
Health  Service  Inventions.  Respondees 
interested  in  submitting  a  CRADA 
proposal  should  be  aware  that  it  may  be 
necessary  to  secure  a  license  to  the  ' 
above  patent  rights  in  order  to 
commercialize  products  arising  from  a 
CRADA  agreement. 
DATES:  There  is  no  deadline  by  which 
license  applications  must  be  received. 
CRADA  proposals  must  be  received  on 
or  before  November  14, 1994. 
SUPPLEMENTARY  INFORMATION: 
Antjflammins  are  biologically  active 
synthetic  oligopeptides,  derived  from 
the  sequence  similarity  between  lipo- 
cortin-1  and  uteroglobin,  an  anti- 
inflammatory protein.  Those  peptides 
have  antiphospholipase  A^  and 
immunomodulatory  properties.  Because 
of  the  great  therapeutic  potential  of 
specific  and  potent  antiflammin  drugs 
that  may  be  developed,  scientists  in 
several  Institutes  at  the  National 


Institutes  of  Health  are  examining  the 
use  of  antiflammins  in  the  treatment  of 
a  variety  of  inflammatory  processes, 
including  acute  anterior'ocular 
inflammation  (uveitis),  psoriasis. 
,    neonatal  respiratory  distress  syndrome 

(RDS)  and  bronchopulmonarv  dysplasia 
(BPD).  ■     ■   ^ 

Dr.  Chi-Cho  Chan  and  Dr.  Scott 
Whitcup,  clinical  investigators  at  the 
National  Eye  Institute  (NEI),  have  an   •" 
IND  for  the  use  of  antiflammin  2  in 
acute  anterior  uveitis,  and  seven 
patients  have  already  been  enrolled  in  a 
clinical  trial.  To  date,  no  toxicity  has 
been  observed  in  patients  treated  with 
this  drug.  The  NEI  is  interested  in 
developing  new  topical  formulations  of 
antiflammins  and  the  initiation  of  multi- 
center  randomized  clinical  trials  of 
antiflammins  for  the  treatment  of 
anterior  uveitis,  post-operative  ocular 
inflammation,  and  allergic 
conjunctivitis. 

Dr.  John  diOiovanna,  an  investigator 
in  the  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
(NIAMS),  is  studying  the  use  of 
antiflammins  to  treat  psoriasis,  a 
hyperproliferative  inflammatory  skin 
disease.  Dr.  diOiovanna  would  like  to 
continue  and  expand  these  studies  to 
include  other  inflammatory  skin 
diseases  such  as  atopic  and  contact 
dermatitis,  as  well  as  develop  animal 
and  in  vitro  models  to  study  the  effects 
of  antiflammins  on  skin. 

Dr.  Anil  Mukherjee,  an  investigator  in 
the  National  Institute  of  Child  Health 
and  Human  Development  (NICHD),  is 
interested  in  determining  whether 
endotracheal  administration  of 
aerosolized  recombinant  human 
uteroglobin  (UG)  or  antiflammins 
derived  from  the  sequence  of  this 
protein  in  combination  with  surfactant 
prevents  the  development  of  the 
inflammatory  lung  disease 
bronchopulmonary  dysplasia  (BPD)  in 
(a)  non-human  primate  models  of 
neonatal  respiratory  distress  syndrome 
(RDS)  and  (b)  human  neonatal' RDS  in 
a  multi-center  study,  provided  the  non- 
human  primate  study  results  show  no 
toxicity  and  considerable  improvement 
as  a  result  of  combination  therapy  with 
surfactant  plus  human  uteroglobin. 

CRADA  aims  include  the  rapid 
publication  of  research  results  and  the 
timely  expbitation  of  commercial 
opportunities.  The  CRADA  partner(s) 
will  enjoy  rights  of  first  negotiation  for 
licensing  Government  rights  to  any 
inventions  arising  under  the  agreement 
and  will  be  expected  to  advance  funds 
payable  upon  signing  the  CRADA  to 
help  defray  Government  expenses  for 
patenting  such  inventions  and  other 
CRADA-related  costs. 


The  role  of  the  NEI,  NIAMS,  and 
NICHD  in  these  CRADAs  will  be  as 
follows: 

1.  Provide  the  Collaborator(s)  with 
samples  of  the  subject  compounds  f»r 
pharmaceutical  evaluation. 

2.  Continue  the  detailed 
physicochemical  characterization  of  th«> 
test  compounds  as  well  as  research  on 
their  mechanism  of  biological  action, 
and  publish  these  results  and  provide 
all  data  to  the  Collaborator  as  soon  as 
they  become  available. 

3.  Conduct  controlled  clinical  trials  of 
antifianimin  formulations  that  have 
been  determined  to  have  therapeutic 
potential  in  ocular,  skin  and  respiratory 
infiammatorv  diseases. 

The  role  of  the  Collaborator(s)  will  be 
to: 

1.  Perform  an  exhaustive  evaluation  of 
these  compounds  with  respect  to  their 
biological  activities  and  to  develop 
appropriate  vehicles  for  drug  delivery' 
for  disease  processes  covered  under  the 
CRADA.  The  Collaborator(s)  will  supply 
data  to  the  NEI,  NIAMS.  and/or  NICHD 
in  a  timely  fashion. 

2.  Synthesize  and  formulate  structural 
variants  of  these  subject  compounds  to 
optimize  desired  effects. 

3.  Expand  the  basic  toxicological  data 
as  needed  in  preparation  for  additional 
clinical  studies. 

4.  Conduct  basic  studies  designed  to 
better  understand  the  potential  for 
antiflammins  in  the  treatment  of 
inflammatory  diseases,  bioavailability 
and  how  to  best  administer  these  agents. 

5.  Support  the  execution  of  clinical 
trials  designed  to  evaluate  efficacy  and 
toxicity.  This  may  include  providing 
pharmaceutical  grade  compound, 
equipment  and  supplies,  and  support 
personnel. 

6.  Provide  new  and  improved 
formulations  in  appropriate  vehicles. 

Selection  criteria  for  choosing  the 
CRADA  partner(s)  will  include  but  not 
be  limited  to: 

1.  Ability  to  complete  the  quality 
pharmacological  evaluations  required 
according  to  an  appropriate  timetable  to 
be  outlined  in  the  Collaborator's 
proposal.  The  target  commercial 
application  as  well  as  the  strategy  for 
evaluating  the  test  agents'  potential  in 
that  capacity  must  be  clearly  delineated 
therein. 

2.  The  level  of  financial  support  the 
Collaborator  will  supply  for  CRADA- 
related  Government  activities. 

3.  A  wiUingness  to  cooperate  with  the 
NEI,  NIAMS,  and  NICHD  in  publication 
of  research  results. 

4.  An  agreement  to  be  bound  by  the 
DHHS  rule';  involving  human  subjects, 
patent  rights,  ethical  treatment  of 
animals,  and  randomized  clinical  trials. 
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5.  Agreemeat  tvith  provisions  for 
equitable  distribution  of  pateot  rights  to 
any  inventions  developed  under  the 
CRADA(s).  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  [\)  an  irrevocable, 
non-exclusive,  royalty-free  license  to  the 
Government  (when  a  company 
employee  is  the  sole  inventor)  or  (2)  an 
option  to  negotiate  an  exclusive  or  non- 
exclusive license  to  the  company  on 
terms  that  are  appropriate  (when  the 
Government  employee  is  the  sole 
inventor). 

Dated:  August  S.  1994. 
Bai^ara  M.  McGarey, 

Deputy  Director.  Office  of  Technology 

Transfer. 

(FR  Doc.  94-19942  Filed  8-15-94;  8.45  ami 

BM-UNG  cooe  4^m^4n-p 


Prospective  Grant  of  PartlaUy 
Eadusive  Licenees:  taiMbition  of  Cell 
Prolifefalioii  Using  Aniisense 
OMgonudeolides 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
ACTKM:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i]  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  partially  exclusive  world- 
wide licenses  to  practice  the  invention 
embodied  in  U.S.  Patent  Applications 
SN  07/821,415  and  08/187.785.  both 
entitled  "Inhibition  of  Cell  Proliferation 
Using  Antisense  Oligonucleotides"  to 
Lynx  Therapeutics,  Inc.  of  Hayward. 
California  and  to  Centa  Incorporated  of 
San  Diego.  California  jointly  with  CV 
Therapeutics,  Inc  of  Mountain  View. 
California.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  partially  exclusive 
licenses  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  use.  209 and  37  CFR 404.7. 
These  prospective  partially  exclusive 
licenses  may  be  granted  unless  within 
60  days  from  the  date  of  this  published 
notice,  NIH  receives  written  evidence 
and  argument  that  establishes  that  the 
grant  of  the  licenses  would  not  be 
consistent  with  the  requirements  of  35 
use.  209  and  37  CFR  404.7. 

The  patent  applications  disclose  a 
novel  strategy  that  uses  antisense 
oligonucleotides  to  prevent  the 
renarrowing  of  heart  valves  or 
peripberai  vessels  (i.e..  restenosis) 
following  coronary  balloon  angioplasty. 
The  antisense  oligonucleotides 


employed  inhibit  the  pn>Ufienition  of  the 
smooth  muscle  cells  (SMCs)  that  cause 
restenosis  by  targeting  specific  mRNAs 
that  encode  certain  cell  cycle  regulatory 
proteins.  The  oligonucleotides  are 
delivered  locally  via  the  slow 
biodegradation  of  polymers  that  have 
been  saturated  with  the  antiproliferative 
compounds. 

ADDRESSES:  Requests  for  copies  of  these 
p;!tent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  Mr.  Arthur  J.  Cohn,  Esq., 
Technology  Licensing  Specialist.  Office 
of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325,  Rockville, 
Maryland  20892-3804.  Telephone:  (301) 
496-7735  ext.  284;  Facsimile:  (301) 
402-0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  th^-  oatent  applications. 
Applications  tor  a  license  in  the  any 
field  of  use  filed  in  response  to  this 
notice  will  be  treated  as  rejections  to 
the  grant  of  the  contemplated  licenses. 
Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  N(H  within  sixty  (60)  days 
of  this  notice  will  be  considered. 

Dated:  August  9.  1994 
Barbara  M.  McCarey, 

Deputy  Director.  Office  of  Technology 

Transfer 

IFR  Doc  94-19937  Filed  8-15-94:  8:45  am) 
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Public  Health  Service 

National  Instttules  of  Health;  Statement 
of  Organization,  Furtctions,  and 
Delegations  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  (NIH)  of  the 
Statcinent  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27,  1975,  as 
amended  most  recently  at  59  FR  38513- 
3.  luly  29,  1994).  is  amended  to  reflect 
the  following  organizational  change  in 
the  National  Institute  of  Deafness  and 
Other  Communication  Disorders 
(NIDCD):  (1)  Retitle  the  Division  of 
Comniunication  Sciences  and  Disorders 
(HN34)  as  the  Division  of  Human 
Conmmnication  (HN34).  The  Division 
serves  as  an  interface  between  NIDCD. 
NIH.  other  Federal  agencies  and.  most 
importantly,  with  scientists  in  the  fields 
of  heating  tt<tlance,  smell,  taste,  voice, 
speech,  and  language.  The  revised  title 
will  n»re  effectively  stat<e  to  the  public 
that  this  Division  is  the  focal  point  for 
all  of  the  .seven  research  areas  mimed 
above. 


Section  HN-6,  Organization  and 
Functions,  is  amended  9S  follows:  (l| 
under  the  heading  National  Institute  of 

Deafness  and  Other  Communication 
Disorders  (HN3),  Division  of 
Communication  Sciences  and  Disorders 
(HN34),  delete  the  title  and  buictional 
statement  in  their  entirety  and 
substitute  the  following: 

Division  of  Human  Communication 
(HN34).  (1)  Plans  and  directs  a  program 
of  grant  and  contract  support  for 
research  and  research  training  in  the 
normal  processes  and  diseases  and 
disorders  of  hearing,  balance,  smell. 
taste,  voice,  speech  and  language  to 
insure  maximum  utilization  of  available 
resources  in  attainment  of  institute 
objectives:  (2)  assesses  needs  for 
research  and  research  training  in 
program  areas;  (3)  determines  program 
priorities  and  recommends  funding 
levels  for  programs  to  be  supported  by 
grants;  (4)  determines  priorities  and 
funding  levels  for  research  to  be 
supported  by  contracts:  (5)  collaborates 
with  intramural  programs  in  the 
Institute  and  NIH-wtde  and  maintains 
an  awareness  of  national  research  efforts 
in  program  areas;  (6)  prepares  reports 
and  analyses  to  assist  institute  staff  and 
advisory  groups  in  carrying  out  their 
responsibilities:  and  (7)  consults^th 
voluntary  heahh  organizations  and  «vith 
professionalassociations  in  identifying 
research  needs  and  developing 
programs  to  meet  them. 

Dated:  Augus*  5.  1994. 
Harold  Varmus, 
Director.  NIH. 
jFR  Doc.  94-19945  Filed  &-lS-fl4:8:45  am) 
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DEPARTMENT  OF  HOUSMG  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Plarming  and 
Development 

[Docket  No.  N-M-3801:  FR  3750-N-01] 

Notice  of  Funding  Availability  (NOFA) 
and  Program  Guidelines  for  the 
Economic  Oeveiopment  Initiative  (EDO 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

SUMMARY:  This  NOFA  announces  the 
availability  of  funds  for  grants  under 
Sect  ion  1 06(q)  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended.  HUD  reserves  the  right  to 
award  grants  under  this  NOFA  up  to  the 
maximum  amount  authonaed  by  law. 
A.s  of  the  date  of  this  NOFA  and  subject 
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f o  funding  availability,  HUD  intends  to 
award  at  least  $19  million  in  EDI  funds. 

Commimities  which  may  obtain 
Section  108  loan  guarantee 
commitments  to  cany  out  qualifying 
projects  also  may  be  eligible  under  this 
NOFA  to  receive  EDI  grants  to  enhance 
the  security  of  the  guaranteed  loan  or  to 
"improve  the  feasibility  of  proposed 
projects  through  techniques  such  as 
interest  rate  subsides,  loan  loss  reser\  es, 
etc.  The  NOFA  sets  out  program 
guidelines  which  will  govern  the 
application,  application  review,  and 
award  process  for  EDI  grants. 
DATES:  Applications  are  due  in  HUD 
Headquarters  at  the  address  stated 
below  under  ADDRESSES,  by  September 
16. 1994,  4:30  pm  Eastern  Daylight  time. 
HUD  will  not  accept  applications  that 
are  submitted  to  HUD  via  facsimile 
(FAX)  transmission. 
ADDRESSES:  Completed  applications 
should  be  submitted  to  the  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
room  7180,  Washington,  DC  20410. 

Interested  persons  are  invited  to 
submit  comments  on  the  program 
guidelines  for  the  Economic 
Development  Initiative.  Comments 
should  be  submitted  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Webster,  Director,  Financial 
Management  Division,  Office  of  Block 
Grant  Assistance,  Department  of 
Housing  and  Urban  Development,  room 
7178.  Washington,  DC  20410. 
Telephone  (202)  708-1871.  The  TDD 
number  is  (202)  708-2565.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  The 
Department  has  requested  that  0MB 
complete  its  review  within  10  days  from 
the  date  of  this  publication.  No  person 
may  be  subjected  to  a  penalty  for  failure 
to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 


number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

I.  Purpose  and  Substantive  Description 

(A)  Authority.  Title  I,  Housing  and 
Community  Development  Act  of  1974. 
as  amended.  (42  U.S.C.  5301-5320)  (the 
"Act"):  24  CFR  part  570. 

(B)  Definitions. 

CDBG  funds  means,  in  addition  to 
those  funds  specified  at  §  570.3(e).  grant 
funds  received  pursuant  to  Section 
108(q). 

Economic  Development  Initiative 
(EDI)  means  the  provision  of  economic 
development  grant  assistance  under 
Section  108(q)  of  the  Act.  as  authorized 
by  Section  232  of  the  Multifamily 
Housing  Property  Disposition  Reform 
Act  of  1994  (P.L.  103-233)  (the  •'1994 
Act"). 

Economic  development  project  means 
an  activity  or  activities  (including 
mixed  use  projects  with  housing 
components)  that  are  eligible  under  the 
Act  and  under  24  CFR  §  570.703,  and 
that  increase  economic  opportunity  for 
persons  of  low-  and  moderate-income  or 
that  stimulate  or  retain  businesses  or 
jobs  or  that  otherwise  lead  to  economic 
revitalization. 

Unless  otherwise  defined  herein, 
terms  defined  in  24  CFR  part  570  and 
used  in  this  NOFA  shall  have  the 
respective  meanings  given  thereto  in 
that  part. 

ICJ  Background. 

EDI  is  intended  to  complement  and 
enhance  the  Section  108  Loan 
Guarantee  program  (see  24  CFR 
§§  570.700-710  for  regulations 
governing  the  Section  108  program). 
This  provision  of  the  Community 
Development  Block  Grant  (CDBG) 
program  provides  communities  with  a 
source  of  financing  for  economic 
development,  housing  rehabihtation, 
and  large  scale  physical  development 
projects.  HUD  is  authorized  pursuant  to 
Section  108  Jo  guarantee  notes  issued  by 
CDBG  entitlement  communities  and 
nonentitlement  units  of  general  local 
government  eligible  to  receive  funds 
under  the  State  CDBG  program. 
Regulations  governing  the  Section  108 
program  are  found  at  24  CFR  part  570, 
subpart  M. 

Additionally,  assistance  provided 
under  this  NOFA  is  subject  to  the 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968, 
and  the  implementing  regulations  in  24 
CFR  part  135,  as  amended  by  an  interim 
rule  published  on  June  30,  1994  (59  FR 
33866).  Section  3  requires  that  to  the 
greatest  extent  feasible,  and  consistent 
with  Federal.  State,  and  local  laws  and 
regulations,  job  training,  employment 


and  other  contracting  opportunities 
generated  from  certain  HUD  financial 
assistance  be  directed  to  low-  and  verv- 
low  income  persons.  The  eligible 
activities  for  which  funding  is  provided 
under  this  NOFA  are  consistent  with  the 
objectives  of  section  3.  Pubhc  entities 
awarded  hinds  under  this  NOFA  and 
that  intend  to  use  the  funds  for  housing 
rehabilitation,  housing  construction,  or 
other  public  construction  should 
consult  the  regulations  published  on 
June  30. 1994.  to  determine  applicable 
requirements. 

The  Section  108  program  is 
authorized  at  S2.054  billion  in  loan 
guarantee  authority  in  Fiscal  Year  1994. 
Under  this  program  communities  and 
(States,  if  applicable)  pledge  future 
years'  CDBG  allocations  as  security  for 
loans  guaranteed  by  HUD.  The  full  faith 
and  credit  of  the  United  States  is 
pledged  to  the  payment  of  all  guarantees 
made  under  Section  108.  The  Section 
108  program,  however,  does  not  require 
CDBG  funds  to  be  escrowed  for  loan 
repayment,  which  means  that  the 
community  can  cTmtinue  to  spend  its 
existing  allocation  for  other  CDBG 
purposes,  unless  needed  for  loan 
repayment.  Further.  EDI  minimizes  the 
potential  loss  of  future  CDBG 
allocations  by  lowering  the  cost  of 
borrowing  under  Section  108,  reducing 
the  risk  that  the  pledged  annual  CDBG 
allocation  would  be  required  to  fund 
repayment  shortfall,  and  enhancing  the 
ability  of  communities  to  leverage 
federal  resources  and  private  funds. 

An  EDI  grant  can  reduce  the  risk  to 
future  CDBG  funds: 

(1)  By  strengthening  the  economic 
feasibility  of  the  projects  financed  with 
Section  108  funds  (and  thereby 
increasing  the  probability  that  the 
project  will  generate  enough  cash  to 
repay  the  guaranteed  loan), 

(2)  By  directly  enhancing  the  security 
of  the  guaranteed  loan,  or 

(3)  Through  a  combination  of  these 
risk  mitigation  techniques. 

HUD  envisions  that  the  following 
project  structures  could  be  typical. 

Provision  of  financing  to  for-profit 
businesses  at  a  below  market  rote — 
While  the  rates  on  loans  guaranteed 
under  Section  108  are  only  slightly 
above  the  rates  on  comparable  U.S. 
Treasufy  obligations,  they  may 
nonetheless  be  higher  than  can  be 
afforded  by  many  businesses.  The  EDI 
grant  can  be  used  to  make  Section  108 
financing  affordable,  as  illustrated  in  the 
following  example: 

A  public  entity  wishes  to  make 
financing  available  for  businesses 
located  in  a  distressed  neighborhood. 
The  public  entity  applies  for  Section 
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108/EDI  assistance  to  carry  out  a  S5.75 
million  economic  development  (ED) 
program.  The  ED  loans  will  be  funded 
from  a  financing  package  that  includes 
a  $5,000,000  Section  108  loan  and  a 
$750,000  EDI  grant.  If  the  rate  on  the 
Section  108  loan  is  7.25  percent  and  the 
term  is  15  jrears,  the  rate  on  the  ED  loans 
can  be  reduced  to  5.1  percent  (a  level 
which  is  approximately  30%  lower  than 
the  Section  108  rate).  Thus,  the  EDI 
grant  serves  to  "buy  down"  the  interest 
rate  on  the  ED  loans,  thus  reducing  the 
income  the  business  needs  to  generate 
to  provide  program  income  to  the  public 
entity  to  repay  the  Section  108  loan. 
(Note  that  the  extent  to  which  rates  on 
ED  loans  can  be  reduced  depends  on  the 
maturity  of  the  Section  108  loan  and  the 
amount  of  the  EDI  grant.) 

Direct  enhancement  of  the  security  of 
the  Section  108  loan — The  EDI  grant  can 
be  used  to  cover  the  cost  of  providing 
enhanced  security.  An  example  of  how 
the  EDI  grant  can  be  used  fot  this 
purpose  is  by  using  the  grant  funds  to 
cover  the  cost  of  a  standby  letter  of 
credit,  issued  in  favor  of  HUD.  This 
letter  of  credit  will  be  available  to  fund 
amounts  due  on  the  Section  108  loan  if 
other  sources  &il  to  materialize  and 
will,  thus,  serve  to  protect  the  public 
entity's  future  CDBG  funds. 

Funding  reserves — ^The  cash  flow 
generated  by  an  economic  development 
protect  may  be  expected  to  be  relatively 
thin  in  the  early  stages  of  the  project. 
The  EDI  grant  can  make  it  possible  for 
debt  service  or  operating  reserves  to  be 
established  in  a  way  that  does  not 
jeopardize  the  economic  fieasibility  of 
the  project. 

An  example  is  a  supermarket  or 
neighborhood  shopping  area  that  is 
designed  to  provide  basic  services  to 
and  jobs  in  a  distressed  neighborhood. 
The  public  entity  must  be  prepared  for 
a  period  after  completion  during  which 
space  in  that  shopping  center  is  not 
fully  leased.  It  may  therefore  require  the 
developer  to  establish  with  a  trustee  a 
reserve  account  (or  accounts)  that  would 
be  available  to  cover  operating  expenses 
and/or  debt  service  during  the  lease-up 
period.  While  such  reserves  are 
commonplace,  their  cost  may  be  so  high 
as  to  make  an  already  risky 
neighborhood  shopping  center  project 
economically  infeasible.  The  increased 
cost  resulting  from  establishing  such 
reserves  may  be  defrayed  by  the  EDI 
grant.  As  with  the  letter  of  credit 
example  above,  the  reserves  protect  the 
CDBG  program  against  the  risk  that 
CDBG  funds  will  have  to  be  used  to 
cover  shortfalls  in  the  intended  source 
for  repayment  of  the  Section  108  loan. 

Over-collateralizing  the  Section  106 
loan — ^The  use  of  EDI  grant  funds  may 


be  structured  in  appropriate  cases  so  as 
to  improve  the  chances  that  cash  How 
will  be  sufficient  to  cover  debt  service 
on  the  $ection  108  loan  and  directly 
enhance  the  guaranteed  loan.  One 
technique  for  accomplishing  this 
approadi  is  over-collateralization  of  the 
Section  108  loan. 

An  example  is  the  project  which 
involves  the  joint  use  of  a  Section  108 
loan  and  EDI  grant  to  fund  a  loan  pool 
project.  For  instance,  a  community 
might  borrow  $5  million  under  Section 
108  and  obtain  an  EDI  grant  of  5500,000. 
It  can  then  make  S5.5  million  in  loans 
to  various  businesses  at  a  rate  equal  to 
or  greater  than  the  rate  on  the  Section 
108  loan.  The  total  loan  pool  of  55. 5 
million  would  be  pledged  to  the 
repayment  of  the  55  million  Section  108 
loan.  Since  the  program  income  from 
the  $5.5  million  will  be  greater  than  the 
debt  service  on  the  Section  108  loan,  the 
community  can  accumulate  a  loss 
reserve  that  will  further  mitigate  the  risk 
to  future  CDBG  hinds  This  kind  of  loan 
pool  prtject  has  the  added  benefit  of 
reducii^  the  risk  to  future  CDBG  funds 
through  diversification  of  the 
community's  loan  portfolio. 

(D)  Timing  of  Grant  A  wards 

EDI  applications  will  be  evaluated 
concurrently  with  requests  for  Section 
108  guarantee  commitments  or  for  the 
approval  of  amendments  to  previously 
approved  Section  108  applications  that 
will  be  enhanced  by  the  EDI  assistance. 
(Seell.B.  ofthisNOFA.) 

(El  Limitations  on  Grant  Amounts 

HUD  expects  to  approve  EDI  grant 
amounts  with  respect  to  any  application 
generally  in  the  range  of  7  to  IS  percent 
of  the  related  Section  108  guaranteed 
loan.  In  certain  instances  HUD  may 
award  more  than  15  percent  of  the 
related  Section  108  loan.  Applicants, 
however,  caimot  request  grants 
exceeding  15  percent.  In  the  case  of 
requested  amendments,  the  EDI 
assistance  will  be  determined  on  the 
increased  amount  of  Section  108  loan 
guarantee  assistance.  HUD  reserves  the 
right  to  determine  a  maximum  amount 
of  any  EDI  award  per  project  and  to 
modify  requests,  accordingly. 

(F)  Eligibihty  to  Apply  for  Grant 
Assistance 

Any  public  entity  eligible  to  apply  for 
loan  guarantee  assistance  pursuant  to 
§  570.702  may  apply  for  grant  assistance 
under  Section  108(q).  Eligible 
applicants  are  entitlement  units  of 
general  local  government  and 
nonentitlement  units  of  general  local 
government  eligible  to  receive  loan 
guarantees  under  §  570.702. 


(G)  Eligible  Activities 

EDI  grant  funds  may  be  used  for: 

(1)  Activities  listed  at  §  570.703, 
provided  such  activities  are  carried  out 
as  part  of  an  economic  development 
project. 

(2)  Payment  of  costs  of  private 
financial  guaranty  insurance  policies, 
letters  of  credit,  or  other  credit 
enhancements  for  the  notes  or  other 
obligations  guaranteed  by  HUD 
pursuant  to  Section  108,  provided  such 
notes  or  obligations  are  used  to  finance 
an  economic  development  project.  Such 
enhancements  shall  be  specified  in  the 
contract  required  by  §  570.705(b)(  1 ).  and 
shall  be  satisfactory  in  form  and 
substance  to  HUD  for  security  purposes. 

II.  The  Application  Process 

Public  entities  seeking  EDI  assistance 
must  make  a  specific  request  for  that 
assistance,  in  accordance  with  this 
NOFA.  The  EDI  application  shall  be 
accompanied  by  a  request  for  a  Section 
108  loan  guarantee  commitment,  as 
further  described  in  Section  U.S.  of  this 
NOFA  below.  Application  guidelines  for 
the  Section  108  program  are  found  at 
§570.704. 

(A)  Timing  of  Submission 

Applications  for  EDI  assistance  shall 
be  received  at  HUD  Headquarters  at  the 
address  listed  above  at  "Addresses"  by 
September  16, 1994  by  4:30  p.m.  Eastern 
Daylight  time.  HUD  will  not  accept 
applications  which  are  submitted  to 
HUD  via  facsimile  (FAX)  transmission. 

(B)  Submission  Requirements 

The  EDI  application  shall  be 
accompanied  by  a  request  for  loan 
guarantee  assistance  under  Section  108. 
The  request  for  Section  108  loan 
guarantee  can  be  either 

(1)  A  formal  application  for  Section 
108  loan  guarantee,  including  the 
documents  listed  at  §  570.704(b); 

(2)  A  description,  not  to  exceed  three 
(3)  pages,  of  a  Section  108  loan 
guarantee  application  to  be  submitted 
within  one  mmth  of  a  notice  of  EDI 
selection  (EDI  awards  will  be 
conditioned  on  approval  of  actual 
Section  108  loan  commitments).  This 
description  must  be  sufficient  to 
support  the  basic  eligibility  of  the 
proposed  project  or  activities  for  Section 
108  assistance; 

(3)  A  copy  of  a  Section  108  loanr 
guarantee  application  which  was 
approved  after  the  date  of  this  NOFA;  or 

(4)  A  request  for  a  Section  108  loan 
guarantee  amendment  (analogous  to 
subparagraph  (1)  or  (2)  above)  which 
proposes  to  increase  the  amount  of  a 
previously  approved  application. 
However,  a  Section  108  loan  guarantee 
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.iijplication  approved  bftftwi  the  ihiUi  of 
this  NOFA  is  no!  (>ligih!r>  for  Tl)! 
ii'.vanis. 

In  addition,  tho  p-.hhi  riititv  -..''.ali 
siihyTiit  for  EDI  grnn?  .-issfstiiK.i:-  tb(» 
following: 

(i)  SF  424.  Appli.  :i!i<-.n  f.ir  K.  d.T.d 
Assistancn. 

(ii)  The  cortificnition  nynniine 
lobljyini;  rcqiiin^J  iiinji'i  z4  i'l  A  j>.,rt  87 
(AppiMulix  A). 

(iii)  A  naiT3tivosfiiien>>!;t  li.-'.  lihi;,;; 
ihn  a'JivitirK  tli.'t  wiil  hr  (.airjcd  :«ut 
with  the  EDI  ;:;-?i,^r  f-inds  H'ui  t  .vpi..in!ng 
how  thi!  i;s«j  ofEDl  groiif  fuiici."  .ucpts 
thi*  critnria  in  prvragnph  H.((J)  U-.l  )w. 
The  narrritive  statRinf^nl  shall  r-»l  txixed 
n\'f  Q.Z    0,  11"  piic^  for  lin;  fl.- 1  ,)ptir)n 
nf  the  artivjties  to  }x»  rnriii-d  oui  vviih 
the  riDI  giant  funds  ai^.i  oiiP  p.it;*;  for 
KJirh  (jf  the  ]i>tcd  s^;!t»(  tiit);  i  ritt.ij.i. 

/(.'j  Sf^lpition  Chlcrin 

AH  applications  '.vill  !x;  i oiisid^  rod 
for  scifiction  based  on  the  Oillowiiig 
r:ritnria  that  denionslrati}  fhn  qiwiity  of 
the  proposed  pnjject,  and  tho 
applicant's  creativity,  rapacitv  ,>nd 
commitment  to  maximize  the  u.se  of  the 
KDI  funds,  in  accordance  with  the 
purposes  of  the  Act. 

(1)  Distress— (up  to  20  poin'sj.  The 
leve!  of  distress  in  the  immediate 
community  to  be  served  and/or  fhe 
jurisdiction  applying  for  assist.inre 
This  may  include  factors  indiratixe  of 
distress  such  as  povertj-.  income, 
unemployment,  drijg  use,  homr!i>^sness 
.ind  other  indicators  of  dis'n??Ts. 

(2)  Extent  of  need  for  assistance — (up 
to  15  p<)mts).  This  may  indude  f;rtors 
Muh  as: 

(i)  frojecls  costs  arul  finam  \\\ 
requircin-'nts. 

(ii)  The  amount  of  an*,  debt  s.^rvn  i:  i>r 
opnratinj^  rf?serve  accnunis  tc  !)•' 
«:;lablished  in  ccrln^'ction  vwiih  (lie 
economic  development  proj»x  t. 

(iii)  The  rKaso!i.-3b!er.';sh  (jf  thi-  ■  osts  of 
.i!)3'  credit  enlianceinent  paid  v..,'h  V.\}\ 
).;r,i!)t  funds. 

ir.)  The  siTioiuit  o.*"  {;ri,grar i  ..nmr^  (if 
anv)  to  be  rrr.i>i',fcd  ea.  h  year  diinnt;  the 
rej.ivnient  p<T!o<l  f'jrl!  ■;  .u.i'irJii.iT 
I'lan. 

(v)  L-il-fTi'-^t  r.^t':^  nn  tlioso  hiaiis  to 
I'.ird  ponies  (other  th.in  subn.'jipjonts) 
^either  as  r;ti  r.l.>r.oh;fe  r.rfe  or  a.s  :\  p!u.->/' 
ijiiiM!?:  spr-^ad  fo  tin>  S-cl'.-n  UJS  rjile). 

(vi)  LndervinU.):.}  ^;uiu«-Hn:>-.  u.st;d  (or 
(':.pe<-fvd  !oh^;  ii^f'-.]  u:  (let?  !-.:,:iin;^ 
l'--  ic-<  t  fr,-}.sibi!ity 

(vii)  O'hf.r  reievisr.t  inroi'.r;  'ion  • 

(.1)  The  ext«r.i  to  v«,h.-t:h  the  pn.p«>:;ed 
.ictivities  j^ile«-tive!y  hcjport  i:T:j:!<rt.Mit 
National  intfcrest.s — {n\\  i.j  1"i  ^^)!;i;n^,). 
These  aciiviiios  iritluti::; 

(i)  Tbf  provision  of  joi»s  for  lov.-  ;;nd 
mod(THti--inron)(f  !ndiviii:.:tj>  with 


speij.d  coasidorptio'i  for  parlicipaiils  in 
isny  of  thi-i  following  programs-  Johs 
Training  Parlr.er;;hip  Act  (JTPA)  Jobs 
Opijcvtaniues  for  B  i.sic  Skills  (JOBS),  or 
Aid  to  Familitjs  with  Dcpeiid.'iiil 
Children  (AFDC); 

(ii)  The  pro',is,on  of  jobs  for 
p:ir;:rip:iuts  in  I  'lit.mploynjent 
insuMiiK  e  progra.iis; 

(iii)  The  provivioe  nf  j{jl7S  for  nsidenfs 
of  Public  and  Indian  Huosinc  or  orh"r 
assisli'd  hn;:sin;^  L.';;its; 

(i-.  J  Tl-e  pro;  is;,-;,;  i)f  j(,bs  fur  h";iit^l.-r:s 
persons, 

(v)  1  he  provisiuii  of  ;of)s  that  pmvide 
clear  oj^poHuniti-'s  for  prouiotion  for 
low-  .mil  mo'kral.-ii- ,j;no  i-dividucls. 
huch  as  tlirouj;h  the  provision  of 
tr;<i:rli:t;: 

(vi)  ihe  estalil;shmi-nt, stabili/jition, 
or  expansion  of  ;n'crot;nterprises  th:-f 
employ  low-  ,ind  moderate-ini ome 
indi\  ''duals; 

(vii)  7he  stabi!izr?t)on  or  revifalization 
of  a  n-Mgtiborhood  that  is  prt^iominantly 
1(TW  and  .mrhierate  inrome; 

(viii)  The  provision  of  assislanra;  to  a 
coininunity  development  RnaiK.ial 
iiistihition  whose  servU:e  area  is 
predominantly  low  ai^d  moder.-Oe 
income; 

(ix)  The  provision  of  as.sis}ar..;e  to  u 
neigh i)orhoo«i-ba.sed  nonprofit 
organi.^,itinn  serving  a  neighborhood 
that  is  predominantly  Ur*  and  mixlcrate 
income; 

(x)  The  provision  of  employment 
opportunities  that  are  an  integral 
component  of  a  community's  strattijjy  to 
promote  spatial  dn<  on«a',ntraIion  of  hyw.-- 
and  -.-nod-.-rate-inroai'-  and  mmority 
families: 

(xi)  The  provision  of  assi';taMce  to 
business(fs)  that  np^ratsfs)  within  a 
i;ejisu;-;  tract  f';r  \<\wV.  num}>7ring  ,j.-  a) 
th.i!  h.-.s  ;)t  least  20  percent  of  its 
residents  who  are  m  poverty;  or 

(:<ii)  Olh(^r  in'Kivr.'ive  a;;pryi!cheb  ♦h.ii 
{uovidi:  sub«--taiiti;ii  Uint-fit  to  low  -  i-.d 
inodt'rHie-incotue  pers-ons. 

(-4;  Q.sihly  0''"t'ir  pL;i— (;<p  to  45 
piin's).  FflJD  wi!) .  onsider  Ihe  qu.-ilily 
of  tiie  plan.  in!.Iuvhr..ibut  not  Incited  to 
the  exrept  to  w'iis.h  thf-  .<!.pli(  ^nts 
propo'^-r-f  pi.in  frr  tV.v  ITJi  gr.iiit/Section 
i:)S  lo^n  guar;i'it  e  v.iJl  addrr*ss  i's 
des'.iihed  need  in  the  spplictint's 
immediate  r.0n?.njin:!ty  snd/ur  its 
iu.TstJicti-.rn.  and  the  extent  to  whi.  h  the 
plan  is  lo",ically.  feasibly,  aivl 
suhtoiitially  likely  to  ::;;bievc.ifisla-d 
purpose. 

_    (5)  The  cap-iCity  or  )>o(enti  d  of  the 
public  entif)  to  .sur.cr^ssfully  iT^rry  out 
the  plan— (lip  t'»  '5  pv-lafs).  TMs^may 
incliide  factor,  such  as  the  p:}h!ic 
entity's  performanfre  in  the 
adi:iu\istration  ofiti  CDBG  p-f-^.-.i-n;  its 
prevjoi'^-  fxperji  r,(  1-.  if  :ir.y,  m 


admi:usterii-ig  .-  ?<>f.iion  lOJi  li:ao 
guar;  nlru  ;  its  petf:->rn-iHnce  ar.d  i c- ; >;jrjty 
in  carrying  oL't  r^-x^oniio  developmrnt 
projw  ts;  its  ability  to  conduct  iirut'enl 
uuui  r,vrili"g:  and  its  (Jiparjt;  to 
man,;v'  nnd  s«tv:(  e  lo.-  is  made  with  the 
gu,iran'.-t  (i  l(,dn  fiinds  or  LD!  gri.ut 
funds 

(I))  Tlie  extent  to  which  th-  i.rtipo>.iil 
plai!  foiln-vvs  a  comprehciLiivf  i^jwi 
coonlinared  r.pprc^ch  in  add.-!a:>irg  ihe 
(x;nrn!ni:y  and  econcmii  d+;v.  lopment 
nw-.ds  of  !.he  p-ipiic  entity  sr<i  iun tiers 
ii>;iL.;h'oorhoo!i  revitaiizdtion—  (.jp  to  2ft 
points). 

(7)  Innovation  nr\i\  (.reativiiv — {.ii.  ts. 
2(J  points).  The  extent  to  which  ihe 
applicant  in(  orpt/rated  ir.novat/on  .-?nd/ 
o:  (  riMfivity  ii;  the  desij.»n  and  p.^i  pftsr?! 
i.-Tplimentation  of  tne  prtjpotjed 
ii'.tivjr;,  s  r:\Tri--t^.  out  with  Serrion  lOM/ 
VD\  funds. 

Hl'D.  in  its  discretion,  may  c.ho.^^a-  to 
<:\vard  FDI  assistance  to  a  lower  r.-;tiMf 
appro-.,'b!e  application  over  a  hjghjT 
rated  fippliration  in  order  to  inc^e.^^p 
th,»  level  of  geographic  diversiiv  of 
grants  5pprov;;d  under  this  p;irf. 

Tir.iiiig  of  i-rant  .--.wnrds — lu  sii.-ist 
( iises.  Eli[  grants  will  Vk>  obligatc^l 
i-onteinpnraneously  v^ith  HUD  appr'>v;,! 
of  the  rei.-ited  Section  108  loan 
guarantee  commitment.  Howev' r.  iIk- 
h"DI  grant  may  be  awarded  prior  to  HUD 
approval  (;f  the  .S<i;  liou  108 
commitment  if  HUD  deterInin•»^.  lh.Ht 
such  aw.ird  will  further  the  pori;.jst:s  t>f 
the  Act.  KDI  funds  shall  not  be  * 
<hshur<i«id  to  the  publi-  »iritity  Xm.uiv  the 
issiwnce  of  :he  related  .Section  \m 
gn.iranti'-d  obligations, 

III.  T»rt  hnical  Assistjnci> 

To  t!;.'  exfoni  permilVvi  by  law,  HUD 
ui.-iy  ?dv:se  apr'i  ujnts  ,j<"lw.hn!cal 
deficiencies  in  the  EDI  appli*  aliciii.  ;»j/d 
p>enu:t  them  to  lie  ccT-tJed  Due  lo  liie 
r.  quireinentsofll.e  h!l:D  Kjjfoi:;!  Ak.S, 
FH ID  s;  lif  is  Iiiii'ted  in  ihe  a.s;.:sla.-irj-  o 
i--.  p'Tnu'j.-'d  to  provide  r.-gsrr-:;:g 
apphcatioizs  for  FD!  prints.  Th-:; 
assislanre  and  advir/:  fh.it  oia  tie 
provide  iuchides  suiJi  activities  ss 
expkiinf::^  and  rp^pondiiig  to  qinvnioiis 
about  pr jomui  regahtions, 
identifi<,.!tiiin  uf  fhc/w  p.-ir{sofiUi 
applii  a'ion  'hat  reed  •:iuhsf:iDlwe 
i.nipro-v orient,  the  doter,  by  wihirii 


and  prficrthm's 
pf^rfomied  to 


r'ecisions  wi';l  be  made 

thil  p^e  r^'q:;;red  tol)P  [ 

proi  I -.s  in  .jpplicati :!!:.  This  temj, 

howrvi  r.  d  -it-s  nrt  inviudii  3«!vi.»:jnc  thi-   - 

applicant  how  I  j  u.-.ketbo.s« 

ir:pi(a(  irenf.-;. 

In  .idditior,  any  I'-f-rM;  lien 
published  in  the  Ve-ieraL  IU^»s'^.t  ...nd  oj 
this  NOFA  F.rA  a\i\  in!"orui..'t!Ci'.  ti..-it  hx- 
iit^n  iTwde  publu  throtij^  a  \:a  jus 
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other  than  the  Federal  Register  or 
NOFA,  may  be  discussed. 

HUD  staff  will  be  available 
throughout  the  EDI  application  period 
to  provide  extensive  advice  and  - 
assistance,  as  is  currently  provided,  to 
develop  108  loan  applications  since  the 
108  program  is  not  subject  to  the  IIUD 
Reform  Act.  Staff  providing  such 
assistance  may  provide  technical  advice 
to  the  EDI  selection  panel  but  in  no  case 
will  such  staff  participate  in  the  panel's 
voting  process  for  EDI  awards  under  this 
NOFA. 

IV.  Other  Matters 

Environmental  Impact.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  implementing  section 
-  102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  Office  of  the  Rules 
Docket  Clerk,  451  Seventh  Street,  S\V., 
Room  10276,  Washington.  DC  20410. 

Federalism.  The  General  Counsel,  as 
the  Designated  Official  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  has  determined  that  this 
NOFA  will  not  have  substantial,  direct 
effects  on  States,  on  their  political 
subdivisions,  or  on  their  relationship 
with  the  Federal  Government,  or  on  the 
distribution  of  power  and 
responsibilities  between  them  and  other 
levels  of  government.  While  the  NOFA 
offers  financial  assistance  to  units  of 
general  local  government,  none  of  its 
provisions  will  have  an  effect  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  the 
States'  political  subdivisions. 

Family.  The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  The  Family,  has  determined  that 
the  policies  announced  in  this  NOFA 
would  not  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  moaning  of  the  Order.  No 
significant  change  in  existing  HUD 
policies  and  programs  will  result  from 
issuance  of  this  NOFA,  as  those  policies 
and  program.s  relate  to  family  concerns. 

Prohibition  Against  Lobbying 
Activities.  The  use  of  funds  awarded 
under  this  NOFA  is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 


from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  le>an.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
coojifrative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regardi.ng  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  siibrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Prohibition  Against  Lobbying  of  HUD 
Personnel.  Section  13  of  the  Department 
of  Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  HUD's 
regulation  implementing  section  13  is 
codified  at  24  CFR  part  86.  If  readers  are 
involved  in  any  efforts  to  influence  the 
Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule.  Appendix  A  of  this  rule 
contains  e.xamples  of  activities  covered 
by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  Room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington  DC 
20410-3000.  Telephone:  (202)  708-3815 
(voioe/TDD).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the.  local  HUD  Office. 

Dated:  August  10.  1994. 

Andrpw  Cuomo, 

Assistant  Secretary  for  Community,  Planning 
and  Oewlopment. 

|FR  Doc.  94-19981  Filed  8-15-94;  8:45  am] 

BILLING  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Development  of  Permit  Policy  for 
Import  of  Giant  Pandas;  Suspension  of 
Consideration  of  Giant  Pandas  Import 
Permit  Applications,  and  a  Review  of 
Existence  Policy  on  Giant  Panda 
Import  Permits 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  reopening  of  comment 

period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife  ' 
Service  (Service)  gives  notice  that  the 
comment  period  on  the  development  of 
the  policy  for  import  of  giant  panda  will 
be  reopened  for  60  days  to  obtain 
further  comments,  and  a  pubUc  working 
meeting  or  meetings  will  be  used  to 
assist  the  Service  in  formulating  the 
draft  policy. 

DATES:  Public  comments  on  this  notice 
will  be  accepted  until  August  30,  1994. 
A  public  working  meeting  will  be  held 
August  23, 1994,  at  8:30  a.m.  in  Room 
200  at  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203  and  at  its 
conclusion,  a  second  meeting  may  be 
scheduled  prior  to  the  close  of  the 
comment  period. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Chief  of  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  420(c),  Arlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address,  or  call  (703)  358-2093. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  4, 1994  (59  FR 
23077-23078),  the  Service  announced 
the  suspension  of  the  review  and 
processing  of  all  future  import  permit 
applications  of  giant  pandas 
(Ailuropoda  melanoleuca)  for 
temporary  exhibition  and/or  captive- 
breeding  loans  until  it  has  completed  an 
evaluation  of  available  information  and 
existing  policies  and  guidelines  relating 
to  the  import  of  giant  pandas  and  has 
published  a  new  policy.  A  public 
meeting  was  held  May  26, 1994,  to 
assist  the  Service  in  formulation  of  the 
draft  policy.  The  original  comment 
period  ended  on  Jime  30, 1994.  The 
Service  received  a  request  from  the 
World  Wildlife  Fund,  Washington,  D.C.. 
to  extend  the  comment  period  to  allow 
for  broader  input  on  multiple  issues 
related  to  giant  panda  conservation  and 
trade.  Interested  organizations  and  the 
public  are  invited  to  comment  on 
concerns  as  outlined  in  the  May  4 
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Federal  Register  and  any  othi^r  issues 
rrFatcd  to  panda  conserv  ifiou. 

As  part  of  the  cxtencJed  review 
process,  the  Servit:»3  will  eonvmi.!  a 
public  working  meotuig  on  August  2.1, 
1994  (s<?e  DATES  section)  ^nd  porh.-5ps 
another  mi^^ting  to  be  .iniiouiiced  at  the 
end  of  the  August  23.  in94.  jiio'-.lins  ^"d 
whose  time,  date,  and  lix-^rinn  may  .dso 
be  hiamed  by  contractir.g  Dr  Chai  iis 
Dane.  Chief,  Office  otiStJentifi.; 
Authority  at  703-336-1 -J)8  dnriug  the 
morniDg  on  August  24,  1994. 

Authority:  Tbe  aulhority  for  thj<;  a*  tion  is 
the  Convention  on  Interii.itional  Traiie  in 
Endangered  .Species  (TIAS  e2-;9)  and  \\-te 
Endangered  Species  Act  of  l<)73.  nf.  sinended 
(i6U..S.C.  1531  efi«/.) 

Dated:  August  9,  1004. 

Robert  P.  Davisoo, 

Deputy  Assistant  Sucretary^-Fish  end 
Wild  life  a  n  d  Parks. 

IFR  Dqk..  04-20051  Fdod  «-l5-'.)4:  .'ilS  anil 

BILUNG  COCe  43t«-66-M 


Bureau  of  Land  Management 
[AK-««4-4230-05-P;  F-19155-891 

Alaska  Native  Claims  Selection;  Notice 
for  Publication 

In  accordance  with  Diipdrtnuntal 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  IS,  1971,  43 
U.S.C.  1601,  1613(b),  will  be  issued  to 
Doyon,  limited  for  approximately  4,063 
acres.  The  lands  involved  are  within  T. 
3  N.,  R.  19  W.,  Fairbaidis  Meridian. 
Alaska. 

A  notice  of  tbe  decision  will  b« 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue,  #13,  Anchorage.  Alaska  99513- 
7599,  ((907)271-5960). 

Any  party  claiming  a  property  intore.<;t 
which  is  advCTsely  affected  by  the 
decision,  an  agency  of  the  Federal 
governinent  or  regional  corporation, 
shall  have  until  Septemh«r  15, 1994  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  mast  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  fding  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  PiJrt  4.  Subpart 


E.  shall !);'  <i(u>.innd"to  have  waive«i  thrir 

rights. 

C;.  St«>ve  Flippen, 

l/indLnw  Exrmintr,  Bmrn-h  ofNorThrm 

Adjud-i  ii'.ion. 

IFK  Dar  94-^0020  Fr'.  d  ri-l.'i-04;  (5:45  3Jii| 
BILLWG  CODE  \Z:y-^P 


mhabiiitrttiou  tif  fire  dam.^;,  whidlKver 
otx-urs  first. 


[AK-3t54-^23CK)5P:  F-14S72-AJ 

Alaska  Native  Claims  Selection;  Notice 
for  Put)Hcat»cn 

In  accordance  with  Departmental 
rosulition  43  CFR  2650.7(d),  n'jtice  is 
horrby  given  that  a  decision  to  issue 
convRVjuice  under  tLe  provisions  of  .Sec. 
14(a)  of  the  Alaska  Native  Claims 
.Settlement  Act  of  Dixiemhar  18,  1971,  43 
D.S.C.  1601.  1613(a),  will  be  issued  to 
Gana-a  Yoo,  Lindte/l  for  approximately 
20  acres  The  lands  involved  are  in  the 
vicinity  of  Kalttig,  Alaska,  w  'thin  Sea 
35,  T.  13  S  .  R.  1  E.,  Kal.-el  Kivor 
Meridiaii.  Alaska. 

A  notice  of  tbe  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
det;ision  may  be  obtained  by  contacting 
the  Alaska  Stat-  Office  of  the  Bureau  of 
Land  Manage.'noal,  222  West  Seventh 
Avenue.  #13,  Anchorai^c,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  afTected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  .September  15, 1994  U) 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  fiorj  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
reqiKiements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirpui.nits  of  43  CFR  Fart  4,  Subpart 
E,  shall  bo  deemed  to  Iiave  waived  their 
rights. 
G.  Steve  Flippen, 

Uind  Lnw  ExannruT^BrnPck  of  Ncribetix 

Adjiul'.rntijn. 

[i'R  Dot.  94-i!0<)  i9  Fikd  8-15-94;  3:43  ami 
BILUNG  CODE  ♦3ia^A-P 


[CA -068-02-1560-10] 

Emergency  Closure  ol  Public  Lands; 
Catifomia 

AGENCY:  Dureaii  of  I^nd  Manijgenwnt, 
Department  of  the  Interior. 
ACTKM:  Emefgeocy  (iosure  of  certain 
public  lands  in  the  Juniper  Flats  Aree  of 
San  Bernardino  County,  California  for  a 
period  of  up  to  Eve  years  ot  until 


SUMM,'?tY:  Li'occordanij-?  with  title  43, 
Code  of  Federal  Rt?gu!ations.  8341.2, ' 
83(34.1  tnd  4110.3-3,  nofjf  e  is  ho:ihy 
given  that  lan«!s  and  roads  adminir.lor.  ij 
bv  the  Bureau  of  Land  Management 
(BL.M)  that  were  affett.?d  by  the  D«;vil 
Fire  in  the  funijar  Flafs/Cripevine  .juI 
Arra.strc  Canyon  are;;  have  been  cJo.s'jtl 
to  all  ar.ce.'is  and  u.-e  until  pasting  of 
signs  and  clearing  of  pctcutially 
dangerous  hazards.  When  postii-.^  th(; 
area  and  marking  and  clearing  of 
hazards  has  occurred,  pedestrian  liso 
only  will  be  permitted  in  the  affected 
area  until  ndiabilitation  occiirs  to 
specified  criteria.  This  ciosurj^jippliis 
to  all  motorized  \'ehicle  and 
nonmotorized  use,  including  prrmir!»;4f 
uses,  unlf^s  specifically  excepted  by  rbr 
authorized  officer  excrpt  for  BIAf 
operation  and  maintenance  vehirl«, 
law  enforcement  vehicles  .-?nd  other 
vehicles  s]>ecifically  authorized  b}-  an 
authorized  officer  of  thf  Bureau  of  I-ind 
Management. 

This  closure  afiec-ts  ALL  of  the  public 
lands  and  roads  located  within  the 
following  lands  of  the  .Arrastre  Canvnn 
and  Grapevine  Canvon  area  of  San 
Bernardino  County,  located  to  the  north 
of  the  Sdu  Bernardino  National  Forest, 
inchiding  and  to  the  east  of  Coxe>'  Truck 
Trail,  including  and  to  the  west  of 
Grapevine  Canyon  Koad.  ajod  including 
and  to  the  south  of  the  powcrliae  r.jad; 

San  Bernardino  Meridian 

T.  3  N..  R.  2  VV. 

.Spcs.  2.  .3.  4.  5,  and  8. 

r  4  N..  R  2  W. 
.S«'(.s   26.  27,  28.  29,  31,  32.  33.  34,  and  15 
A  total  orappn)>:ii»aiely  4,800  auvs. 

This  closure  affects  only  public  laiuis. 
Private  lands  are  nnafJected.  The  closed 
routes  in(dude  the  following: 

(1)  Grapevine  Canyon  Road  (4N16). 
through  public  lands  in  Secti«ins  26  and 
35  of  t.  4  N..  R.  2  W.  and  Section  2  of 
T.  3  N..  R.  2  W. 

(2)  -Coxey"  Truck  Road  «xA  of 
Arra.stre  Can3ran.  southeast  off  of  Bowe.rv 
Ranch  Road,  through  public  buds  in 
Setlion  31  of  T.  4  N..  R.  2  W.  and 
Section  5  of  T.  3  N.,  R.  2  W. 

DATES:  Th'?  emergency  clos-trrc  a«^ioii 
go'^s  into  effect  upon  pubiication  of  this 
notice  and  will  remain  in  effort  for  5 
\oa;s  or  until  rehabilitation  criteria  for 
the  area  have  been  met,  whichever 
comes  first;  or  uiUil  the  .Authoriznd 
Offircr  determines  it  is  no  loRgi^ 
needed.  This  closure  will  be  reevaluaied 
on  an  annual  ba&i&. 

SUPPLBCNTAftV  iNFOMMTIQN:  t  his 
emergency  closure  is  requirad  to 
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facilitate  the  rehabilitation  of  the  area 
affected  by  the  Devil  Fire  which  burned 
out  of  control  from  July  3  through  July 
8. 1994,  as  speci^ed  in  the  fire 
rehabilitation  plan.  The  affected  area 
includes  burned  over  potentially 
dangerous  snags,  shallow,  highly 
erodible  soils,  and  valuable  riparian 
areas  downstream  of  the  fire  area.  Most 
of  the  transmountain  vegetative  regime 
normally  present  in  the  area  has  been 
eliminated  by  the  fire  and  will  need 
time  to  reestablish  itself  undisturbed  by 
the  activities  of  man.  Criteria 
established  to  evaluate  the  rehabilitation 
effort  specified  in  the  fire  rehabilitation 
plan  will  be  used  to  determine  the 
continuing  need  for  the  closure. 
PENALTIES:  Failure  to  comply  with  this 
closure  i«  punishable  by  a  fine  not  to 
exceed  $100,000  and/or  imprisonment 
jiot  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erika  Schumacher  of  the  Barstow 
Resource  Area  (619-256-2729).  Maps  of 
the  closure  area  and  affected  roads  will 
be  posted  at  the  closest  Hesperia, 
Lucerne  Valley,  and  Apple  Valley  Post 
Offices  to  the  area,  and  may  also  be 
obtained  from  the  Barstow  Resource 
Area,  150  Coolwater  Lane.  Barstow,  CA 
C2311. 

Dated:  August  3.  1994 
Karia  K.H.  Swanson, 

Area  Manager. 

IFR  Doc.  94-20027  Filed  8-15-94;  8:45  am| 

BILUNG  CODE  4310-40-M 

PD-e42-04-332A-02] 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  September  20,  1994. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  11,  Township  4  North,  Rangn 
1  East,  Boise  Meridian.  Idaho,  Group 
No.  892,  was  accepted  August  5,  1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Siirvev. 
Idaho  State  Office,  Bureau  of  Land 
Management.  3380  American  Terrace. 
Boise.  Idaho,  83706, 

August  5.  1994. 
Duane  E.  Oisen. 

Chivf  Cadastral  Suncyor  for  Idaho. 

IFR  Doc.  94-20018  Filed  8-15-94;  8:45  air.l 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-1  (Sub-No.  256X)] 

Chicago  and  North  Western  Railway 
Company— Abandonment  Exemption— 
In  Des  Moines,  Polk  County,  lA 

Chicago  and  North  Western  Railway 
Company  (C&NW)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  1.28  miles  of  rail  line 
between  milepost  216.1  and  milepost 
217.38  in  Des  Moines.  Polk  County, 
Iowa. 

C&N\V  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  ontity  acting  on  behalf  of 
siich  usor)  rt  j,.irding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittalletter).  49  CFR  - 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (QFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  15,  1994,  unless  staved 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issvies.'  formal  expressions  of  intent  to 
file  an  UFA  under  49  CFR 
1 152.27(c)f2),-  and  trail  use/rail  banking 


.\  stay  will  be  issued  routini' 


V  bv  the 


^.<i.^l::l:.',ion  in  those  prOLcedings  wher?  an 
i;i!()rrr.pi^  derisinn  on  cnvironmi'.ntal  issues. 
(w!'.f!htTlr.i;i.fii  by  a  P'irty  or  bv  the  C.ommis.^ion's 
Sfi.tli.n  ij'f  tn'.Tgy  .md  Knvironrr.pnt  in  its 
iiiileppr.dont  inMts;i>;jlio,T)  cannot  be  rruide  prior  to 
the  elfiT^vp  tUiU-  ■)!'  thp  notice  iif  (•\i?mpiion.  Siv 
f.vpmpf/dfi  of  Oit:-of-Sci\-icfH<ui  Linvs,  5  I.C.C,2(i 
377  ( 1M8^).  Any  entity  .soeking  a  stay  on 
environiientdl  roncern.s  i.s  pncouragcd  to  flip  it,« 
request  dp  soon  ds  possible  in  order  to  pern-.itthis 
Commis$un  to  review  nnd  art  on  the  request  before 
thp  (•ffpi.li\  I!  date  of  this  exon'.ption. 

-'  Snr  $xrmpt  nf  Hail  .■Mxindunmrnt — Offers  of 
Final)  A\$ist .  4  I  (:.C.2d  lf)4  (l'tH71. 


Statements  under  49  CFR  1152.29  must 
be  filed  by  August  26. 1994.'  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  5, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to  C&NW's 
representative:  Thomas  F.  Flanagan, 
Commerce  Coimsel,  Chicago  and  North 
Western  Transportation  Company,  165 
North  Canal  Street,  Chicago,  IL  60606- 
1551. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

C&NW  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,,  if  any,  on 
environmental  or  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  19,  1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  4, ,1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Acting  Secretary. 
IFR  Doc.  94-20058  Filed  8-15-94;  8:45  ami 
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{Docket  No.  AB-3  (SutvNo.  118X)] 

Missouri  Pacific  Railroad  Company — 
Discontinuance  of  Trackage  Rights 
Exemption— Perry  County,  IL 

Missouri  Pacific  Railroad  Company 
(MP),  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Trackage  Rights  to  discontinue  its 
trackage  rights  over  approximately  7.2 
miles  of  rail  line  owned  by  Illinois 
Central  Railroad  Company  (IC)' 
between  milepost  0-59.20  (Valuation 
Station  3132+45)  in  Pinckneyville.  and 
milepost  G-66.43  (Valuation  Station 


'  Hip  Commission  will  accept  late-filed  trail  use 
statements  as  long  as  it  retains  jurisdiction  to  do  so. 

'  The  trackage  rights  were  granted  in  an 
ai;.-pempnl  l)etwpen  IC  and  MP  dated  May  7. 1929. 
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280+79)  in  Pyatts,  both  in  Perrv  County, 
IL.2 

MP  indicates  that  operations  by  other 
carriers  will  continue  on  a  portion  of  the 
line.  IC  intends  to  abandon  a  portion  of 
the  line  by  notice  of  exemption  filed 
July  26,  1994,  in  Docket  No.  AB-43 
,  (Sub-No.  164X). 

MP  has  certified  with  respect  to  the 
trackage  rights  involved  here  that:  (l)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  has  been  rerouted  over  other 
lines;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  the  line  (or  by 
a  State  or  local  government  entity  acting 
on  behalf  of  sudi  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in-favor  of  the  complainant 
within  the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.12 
(newspaper  pubhcation)  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met."* 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment— Goshen,  360  ICC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  15, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  must  be  filed  by  August  29, 1994. 
Petitions  to  reopen  must  be  filed  by 
September  6, 1994,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.* 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
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2  Under  49  CFR  1152.50(d)(2).  tlie  railroad  must 
file  a  verified  notice  with  the  Commission  at  least 
50  days  before  the  abandonment  or  oiscontinuance 
is  to  be  consummated.  Thrapplicant,  in  its  verified 
notice.  Indicated  a  proposed  consummation  dale  of 
September  14,  1994.  Because  the  verified  notice 
was  not  filed  until  July  27. 1994.  consummation 
should  not  have  been  proposed  to  take  place  prior 
to  September  15. 1994.  AppHcants  representative 
has  confirmed  that  the  correct  consummation  date 
is  on  or  after  September  15. 1994. 

'  No  envirotimental  or  historical  documentation  is 
required  here  under  49  CFK  1105.6(b)(3). 

*  Because  this  is  a  discontinuance  proceeding 
only  and  other  carriers  will  continue  to  provide 
service  over  a  portion  of  the  line,  the  routine 
provisions  for  trail  use/rail  banking  or  public  use 
conditions  provided  for  in  abandoiunent 
proceedings  are  not  appropriate  here. 


Anthofer,  1416  Dodge  Street.  Room  830, 
Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
•  false  or  misleading  information,  the 
exemption  is  void  ab  initio. 
Decided:  August  9,  1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Acting  Secretary. 

IFR  Doc.  94-20057  Filed  8-15-94:  8:45  am) 
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[Docket  No.  AB-333X] 

Unity  Railways  Company- 
Abandonment  Exemption— In 
Allegheny  County,  PA 

Unity  Railways  Company  (Unity)  has 
filed  a  notice  of  exemption,  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments,  to  abandon  its  entire 
line  t)etween  survey  station  3+50  at 
Unity  Junction  and  the  end  of  its  Hne  at 
survey  station  205+82  at  Renton  Road, 
a  distance  of  approximately  3.9  miles, 
located  in  Plum  Borough,  Allegheny 
County,  PA.' 

Unity  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of  a 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

Where  as  here,  the  carrier  is 
abandoning  its  entire  line,  the 
Commission  does  not  normallv  impose 
labor  protection  under  49  U.S.C. 
10505(g)  unless  the  evidence  indicates 
the  existence  of  a  corporate  affiliate  that 
will:  (1)  continue  rail  operations;  or  (2) 
realize  significant  benefits  in  addition  to 
being  relieved  of  the  burden  of  deficit 
operations  by  its  affiliated  railroad.  See 
T  and  P  Rwfy. — Aband. — in  Shawnee. 
Jefferson,  and  Atchison  Counties,  KS. 


'  Unity  states  that  it  intends  to  consummate  this 
abandonment  on  or  after  August  30,  1994.  Because 
llie  notice  must  be  filed  with  the  Commission  at 
least  50  days  before  the  abandonment  is  to  be 
consummated,  consummation  could  not  in  any 
event  lake  place  before  September  13. 1994.  See  49 
OR  1152.50(d)(2).  As  noted  subsequently  in  this 
notice,  however,  the  exemption  will  not  be  effective 
i,:'.til  Srptcmber  15.  1994. 


Docket  No.  AB-381,  ct  al.  (ICC  sened 
Apr.  27.  1993).  Because  these  conditions 
do  not  appear  to  exist  here,  employee 
protective  conditions  will  not  be 
imposed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  15. 1994.  unless  staved 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),^  and  trail  use/rail  banking 
requests  under  49  CFR  1152. 29"  must 
be  filed  by  August  26.  1994.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  6.  1994.  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Richard  R. 
Wilson,  Vuono,  Lavelle  &  Gray,  2310 
Grant  Building,  Pittsburgh.  PA  15219. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Unity  has  filed  an  environmental 
report  that  addresses  the  abandonment  s 
effect,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  August  19, 1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Interstate" 
Commerce  Commission.  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  bo 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  presen  ation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Decided:  August  11.  1994. 


•  .^  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission  s 
Section  of  Environmental  Analysis  in  its 
indepcndeni  investigation)  cannot  be  made  prior  :o 
the  effective  date  of  the  notice  of  exemption.  Srp 
Exemption  of  Out-ofSenire  Bail  Lines.  5  I.C.C.ici 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Cf)mmission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  Se«"  Exempt,  of  Rail  Abandonment — Offrn  uf 
Finon  Assist..  4  l.C.C.2d  164  (1987). 

'The  Cx>mmission  will  accept  a  latefiied  trail  u-e 
rr><;ucM  as  long  as  it  retains  ju.-isdiction  to  do  so. 
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Bjr  tlw  ConmissioB.  Dsvid  M.  Kooschoik. 
Otractor.  Offioa  of  Pracaedings. 
VenwA.Willi—1. 
Acting  Secntary. 

(FR  Doc.  94-20056  Filed  8-15-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enfofceieent  Administration 

Revocation  of  Registration;  Franz  A. 
AraKaky,  M.O. 

On  May  16, 1994.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Adm initiation  (DCA).  issued  an  Order 
to  Show  Cause  to  Franz  A.  Araliaky, 
M.D..  of  Arlington,  Virginia.  The  Order 
to  Show  Cause  pn^Kised  to  revoke  Dr. 
Arakaky's  DBA  Certificate  of 
Registration,  BA1999727,  under  21 
U.S.C  B24(aU3).  and  deny  any  pending 
applications  for  renewal  of  such 
registration  under  21  U.S.C  823(f). 

On  May  17. 1994.  the  Order  to  Show 
Cause  was  sent  to  Dr.  Arakaky  by 
registered  mail  and  was  returned  to  DEA 
unclaimed,  with  no  forwarding  address. 
The  Order  to  Show  Cause  was  then 
mailed  to  Dr.  Arakaky's  last  known 
home  address  on  July  25. 1994.  and  was 
also  returned  unclaimed.  Subsequent 
repeated  attempts  by  DEA  to  contact  Dr. 
Arakaky  have  been  unsuccessful. 

Pursuant  to  21  CFR  1301.54(d),  the 
Deputy  Administrator  finds  that  Dr. 
Arakaky  has  waived  his  opportunity  for 
a  hearing.  Accordingly,  under  the 
provisions  of  21  CFR  1301.54(e)  and 
1301.57.  the  Deputy  AdminisLrator 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file. 

The  Deputy  Administrator  finds  that 
on  April  19. 1993.  Dr.  Arakaky  was 
indicted  by  the  Grand  Jury  for  the 
Arlington  County  Circuit  Court  on  four 
counts  of  sexual  battery.  The  indictment 
arose  from  allegations  by  three  female 
patients  who  alleged  that  Dr.  Arakaky 
performed  inappropriate  sexual  acts 
under  the  guise  of  legitimate  medical 
treatment,  as  a  result  of  the  indictmetit. 
on  April  29. 1993,  the  Virginia  Board  of 
Medicine  (Board)  informed  Dr.  Arakaky 
of  the  Board's  intention  to  hold  a  fbrmai 
administrative  hearing  to  determine 
whether  I>.  Arakaky  violated  certain 
laws  governing  the  practice  of  mediciiu- 
in  the  Coturaouwealth  of  Virginia.  On 
that  same  dale,  tbe  Board  issued  an 
Order  of  Summary  Suspension  of  Dr. 
Arakaky's  license  to  practice  medicine 

E'ollowtng  the  administrative  hearing, 
the  Board  issued  its  decision  on  June  10. 
IMM.l.  The  Board  found  that  Dr.  Aiakaky 


behaved  in  an  unprofessional  and 
sexually  inappropriate  manner  towards 
one  female  patient,  and  made  similar 
Hndings  with  respect  to  three  other 
female  patients.  "The  Board  therefore 
ordered  that  Dr.  Arakaky's  license  to 
practice  medicine  in  the 
Commonwealth  of  Virginia  be  revoked. 

The  Deputy  Administrator  finds  that 
as  of  June  10. 1993,  Dr.  Arakaky's 
license  to  practice  medicine  in  the 
Commonwealth  of  Virginia  has  been 
revoked,  and  as  a  result,  he  is  not 
authorized  to  handle  controlled 
substances.  The  Drug  Enforcement 
administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21).  823(fl  and  824(a)(3). 
This  prerequisite  has  t)een  consistently 
upheld.  See  !>iii)es  H.  Nickens,  M.D..  57 
FR  59847  (19^2);  Elliott  Monroe.  M.D.. 
57  FR  23246  (1992);  Bobby  Watts.  M.D.. 
53  FR  11919  (1988). 

Based  on  the  foregoing,  it  is  clear  that 
Dr.  Arakaky's  DEA  Certificate  of 
Registration  must  be  revoked. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  B23 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certifictte  of  Registration,  BA1999727. 
previously  issued  to  Franz  A.  Arakaky. 
M.D..  be,  and  it  hereby  is.  revoked  and 
that  any  pending  applications  for 
renewaJ  of  such  registration  be.  and  they 
hereby  are,  denied.  This  order  is 
effective  August  16. 1994. 

Ctated:  August  10.  1994. 
Stephen  H.  Greene. 

Dep  utyA  dm  inistralor. 

|FR  Doc.  94-20031  Filed  8-IS-94;  8.45  ami 
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Revocation  of  Registration;  Stephen  A. 
Ricttards,  DJD.S. 

On  March  11,  1994,  the  Deputy 
Assistaat  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Adniini<>tration  (DEA).  issued  an  Order 
to  Show  Cause  to  Stepiicn  A.  Richards. 
D.D.S..  of  Sterling,  Colorado.  The  Order 
to  Show  Cause  proposed  to  revoke  [>r. 
Richards'  DEA  Certificate  of 
Registration.  BR2567266.  and  deny  any 
peiuling  applications  for  renewal  of 
Mich  registration  under  21  U.S.C  823(0. 

On  Vbrcli  14,  1994.  the  Order  to 
Show  Cause  was  sent  to  Dr.  Richards' 
registered  location  t)y  registered  mail 
.ind  was  returned  to  DEA  unclaimed, 
with  no.  tbrwairding  address.  The  Order 
to  Show  Quisp  w;is  then  mailed  to  Dr. 


Richards'  last  kimwn  address  on  July  25, 
1994,  and  was  also  returned  unclaimed. 
Subsequent  repeated  attempts  l^  DEA 
to  contact  Dr.  Richards  have  been 
unsuccessful. 

Pursuant  to  21  CFR  1301.&4(d),  the 
Deputy  Administrator  finds  that  Dr. 
Richards  has  waived  his  opportunity  for 
a  hearing.  Accordingly,  under  the 
provisions  of  21  CFR  1301.54(e)  and 
1301.57,  the  Deputy  Administrator 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  &le. 

The  Deputy  Administrator  finds  that 
on  July  20,  1990.  Dr.  Richards'  dental 
license  was  summarily  suspended  by 
the  Colorado  State  Board  of  Dent^ 
Elxaminers  (Board),  based  in  part  upon 
his  unsatis^tory  care  of  several 
patients.  In  October  1990.  Dr.  Richards 
entered  into  a  Stipulation  and  Order 
with  the  Board  in  which  he  agreed  that 
his  license  would  remain  suspended  for 
a  total  of  five  months  Ouly  20. 1990  to 
December  24, 1990):  that  his  license 
would  be  reissued  on  or  after  December 
24,  1990.  subject  to  the  completion  of 
certain  terms  and  conditions:  and  that 
upon  resumption  of  his  dental  practice. 
Dr.  Richards  was  to  be  placed  on 
probation.  However.  Dr.  Richards  failed 
to  reactivate  his  state  dental  license 
following  its  suspension,  and  as  a  result, 
his  license  to  practice  dentistry  in  the 
State  of  Colorado  remained  suspended. 

In  February  1993,  Dr.  Richaras  w^as 
called  before  the  Board  for  a 
disciplinary  hearing.  The  administrative 
law  fudge  that  presided  over  the  hearing 
found,  among  other  things,  that  Dr. 
Richards  practiced  dentistry  at  a 
number  of  locations  for  over  two  years 
when  his  dental  license  was  »ispended. 
As  a  result,  on  May  6, 1993,  the 
administrative  law  fudge  recommended 
to  the  Board  that  Dr.  Richards'  dental 
license  be  revoked.  On  July  21.  1993. 
the  Board  voted  to  accept  the 
administrative  law  iudj^'s 
recommendation,  and  revoked  Dr.    ~ 
Richards'  dental  license. 

The  Deputy  Administrator  finds  that 
as  of  July  21. 1993.  Dr.  Richards'  license 
to  practice  dentistry  in  the  State  ol 
Colorado  has  been  revoked,  and  as  a 
result,  he  is  not  authorized  to  handle 
controlled  substances.  The  Drug 
Enforcement  Administration  caonot 
register  or  maintain  the  registration  of  a 
practitioner  who  is  not  duty  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  bis  busiaess. 
21  use.  802(2tk  823(r)  aRd824^K7). 
This  prerequisite  has  been  consntenffy 
upheld.  Spefanws  H.  Nickens.  M.D..  57 
FR  59847  (1992);  Elliott  Monroe.  MJi.^ 
57  FR  23246  (1992k  Behy  H^Ks.  MJ>.. 
r.:»FK  11919(»98»)L 
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Based  on  the  foregoing,  it  is  clear  that 
Dr.  Richards'  DEA  Certificate  of 
Registration  must  be  revoked. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the^ 
authority  vested  in  him  by  21  U.S.C.  823 
and  a24  and  28  CFR0.1o6(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration,  BR2567266, 
previously  issued  to  Stephen  A. 
Richards,  D.D.S.,  be,  and  it  hereby  is. 
revoked  and  that  any  pending 
applications  for  renewal  of  such 
registration  be,  and  they  hereby  are, 
denied.  This  order  is  effective  August 
16, 1994. 

Dated:  August  10,  1994. 
Stephen  H.  Greene, 

Deputy  Administrator. 

(FR  Doc.  94-20032  Filed  8-15-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  RecordkeepingyReporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  oi  Lnhur 
will  publish  a  list  of  the  Agencv 
recordkeeping/reportingrequirenionts 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  sine  e 
the  last  list  was  published.  The  iist  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  i)e 
able  to  advise  members  of  the  public;  of 
the  nature  of  the  particular  suhmission 
they  arc  interested  in. 

Each  entry  may  contain  th(!  foHovving 
information; 
The  Agency  of  the  Department  issuini; 

this  recordkeeping/reportiiig 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
Mow  often  the  recordkeeping/reportiii).; 

rciquirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 


An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  tne  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and 

use  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  OfRcer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/FWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  3001,  Washington,  DC 
20503  ((202)  395-7316). 

Any  member  of  the  pubHc  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr 
Mills  of  this  intent  at  the  earliest 
possible  (late. 

Extension 

Pension  Welfare  Benefits 

Administration 
Class  Exemption — Transaction  Between 

Individual  Retirement  Accounts  and 

Authorized  Purchasers  of  .American 

Eagle  Coins  1210-0079 
R.'(  ordkeeping 
Individuals  of  households;  Businesses 

or  other  for-profit  12  reoordkeepers; 

2.778  average  hours  per  response; 

.^;5,333  total  hours. 

This  class  exemption  provides  relief 
from  certain  taxes  imposed  bv  the 
Int(rn;il  Revenue  Code  on  broker- 
dealers  who  are  disqualified  persons 
under  the  code  with  respect  to  certain 
individual  retirement  accounts, 
regarding  transactions  involving 
.•\merii;an  Eagle  Coins. 

Extension 

Employment  Standards  Administration 

El onomic  Survey  Schedule 

1215-0028;  WH-1 

Biennially 

.State  or  local  govemm«!nts;  Busim^ss  or 

other  for-profit;  Small  businesses  or 

organizations 
().T  respondents;  45  minutes  per 

n-sponse;  49  total  hours:  1  form. 

The  Wage  Hour  form  WH-1  is  used  by 
the  Department  of  Labor  to  collect  data 
.in<l  prep.ire  an  economic  report  for  the 


industry  committee  which  sets  industry 
wage  rates  in  American  Samoa. 

Extension 

Employment  Standards  Administration 
29  CFR  Parts  530— Employment  of 
Homeworkers  in  Certain  Industries; 
and  516 — Records  to  be  Kept  by 
Employers  1215-0013;  WH-46,  WH- 
75 
Individuals  or  households;  Businesses 
or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations 


Form« 

Re- 
spond- 
ents 

Fre- 
quency 

Average 
time  per 
response 

VyH-46  .  . 
WH-75     . 

50 
14.400 

one  time  . 
four  times 

SOmirv 
utes. 

30  min- 
utes. 

RecorcJ- 

keeping 

Record- 

Fre- 

Average 

require- 
ments 

keepers 

quency 

time  per 
filer 

Price  rate: 

Meas- 

50 

three 

30  min- 

ure- 

times. 

utes. 

ments. 

Homewor- 

kers: 

Hand- 

K,400 

tour  times 

'/2 

books. 

minute. 

29.456 

total 

hours. 

These  reporting  and  recordkeeping 
retjuirements  for  employers  and 
employees  in  industries  employing 
homeworkers  are  nec:essary  to  ensure 
I'uiployees  are  paid  in  compliance  with 
the  Fair  Labor  Standards  Act. 

Signed  «t  \Vi!shini;!on.  D.C:.  this  4th  day  of 
.August.  1!)94. 

Kenneth  A.  Mills, 

A  pnrtnhittol Clmmnri- Offiror. 

ilR  Do(    94-2004  :J  Filed  8-ir,-<)4;  8:45  am| 
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Employment  and  Training 
Administration 

[TA-W-29,494;  494A] 

Aileen's  South  Hill,  VA;  Aileen's  New 
York,  NY;  Amended  Certification 
Regarding  Eligibility  To  Apply  for  Work 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  IJSC  2273)  the 
Dejiartment  of  Labor  issued  a 
Clertification  for  Worker  Adju.stmeiit 
.Assistance  on  March  2-'.,  1994. 
applicable  to  all  porkers  of  Aileen's. 
.South  Hill.  Virginia.  The  notice  was 
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published  in  the  Federal  Register  on 
April  7. 1994  (59  FR  16663). 

At  the  request  of  the  company  the 
Department  reviewed  the  subject 
certification.  The  findings  show  that  a 
few  workers  were  laid  off  beginning  in 
January,  1994  at  the  New  York  facility 
of  Aileen's.  The  layoffs  were  the  result 
of  a  reduced  demand  from  the  South 
Hill  plant  whose  workers  are  currently 
certified  for  TAA.  Therefore,  the 
Department  is  amending  the  subject 
certification  to  include  the  New  York 
location. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Aileen's  who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-29,494  irhereby  issued  as 
follows: 

AU  workers  of  Aileen's  South  HUl.  Virginia 
and  New  York,  New  York  engaged  in 
employment  related  to  the  production  of 
ladies'  pants,  skirts,  blouses,  jackets  and 
shiits  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  2. 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  3th  day  ot 
August  1994. 
James  D.  Van  Erden, 
Administrator.  Office  of  Work-Basfid 
Learning. 

|FR  Doc.  94-20044  Filed  8-15-94;  8  45  am] 
BIUJNQ  COM  «51»-00-M 


n'A^Mr-29.383;  383A] 

Aspen  Imaging  hrteiTiational  Inc.; 
Lafayatte,  CO  and  AZ;  Amended 
CertlRcation  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  8, 1994,  applicable  to  ail  woiicers 
of  Aspen  Imaging  International,  Inc.,  in 
Lafayette,  Louisiana.  The  Notice  was 
published  in  the  Federal  Register  on 
March  18, 1994  (59  FR  12984). 

The  Company  requested  that  the 
Department  review  its  certification  for 
workers  of  the  subject  firm.  New 
information  from  the  company  shows 
some  worker  separations  in  Arizona 
who  were  engaged  in  employment 
related  to  the  production  of  computer 
printer  ribbons. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Aspen  Imaging  International  Inc..  who 
were  aOected  by  increased  imports  of 
computer  printer  ribbons. 


The  amended  notice  applicable  to 
TA-W-29,383  is  hereby  issued  as 
follows: 

All  workers  of  Aspen  Imaging  International 
Inc.,  Lafayette.  Colorado  and  in  Arizona 
engaged  in  employment  related  lo  the 
production  of  computer  ribbons  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  3, 1993  and 
before  March  1 . 1 994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974. 

I  further  determine  that  all  workers  at 
Aspen  Imaging  International.  Inc.,  Lafayette, 
Colorado  engaged  in  the  production  of  laser 
printer  toner  cartridges  are  denied  eligibility 
to  apply  for  adjustment  assistance  under 
Section  223  oub.^  Trade  ,\ct  of  1974. 

Signed  at  Washinglon.  n.C.  this  5th  day  of 
August,  1994. 
James  D.  Van  Erden, 
Administrator.  Office  of  Work-Based 
Learning. 

[FR  Doc.  94-2O045  Filed  8-15-94;  8:45  ami 
BILUNQ  COOe  461&-30-M 


[TA-W.27^20] 

Bell  Helicopter;  Fort  Worth,  TX; 
Negalhre  Determination  on  Remand 

By  an  order  dated  April  29,  1994,  the 
United  States  Court  of  International 
Trade  (USQT)  in  Former  Employees  of 
Bell  Helicopter  Textron  v.  United  States. 
(USCrr  93-01-00024)  remanded  this 
case  to  the  Department  for  further 
investigation. 

The  workers  under  this  petition  were 
initially  denied  eligibility  to  apply  for 
trade  adjustment  assistance  on 
December  18,  1992.  The  negative 
determination  was  published  in  the 
Federal  Register  on  January  13, 1993  (58 
FR  4186).  The  basis  for  that  decision  is 
the  fact  that  the  "contributed 
importantly"  test  of  the  group  eligibility 
requirements  of  the  Trade  Act  was  not 
met.  The  findings  show  that  Bell 
Helicopter  does  not  import  publications 
which  are  produced  in  Fort  Worth.  The 
findings  show  that  the  production  of 
manuals  is  done  either  by  Bell 
Helicopter  or  contracted  to  domestic 
vendors. 

The  court  ordered  the  Department  to 
investigate  on  remand  where  Bell 
Helicopters  are  now  being  produced  and 
to  determine  whether  any  manuals  are 
also  being  produced  at  the  new 
helicopter  production  sites.  The  Court 
further  ordered  the  Department  to 
investigate  whether  manuals  are  being 
imported  into  the  U.S.  if  it  turns  out  that 
they  are  being  produced  abroad.  The 
court  also  instructed  the  Department  to 
obtain  independent  verification  of  Bell's 
statements  that  no  English  language 
manuals  were  being  produced  abroad 


and  that  no  imported  manuals  were 
substituted  for  those  formerly  producod 
in  Fort  Worth. 

Item  #1  of  the  petiticm  identifies  the 
group  of -workers  petitioning  for  TAA  as 
the  vmters  sad  illustrators  of  the 
Technical  Publications  Department,  AR 
2.  however,  plaintiffs  assert  that  the 
production  of  helicopters  is  linked  to 
the  production  of  maniials . 

Investigation  findings  show  that 
during  the  p«-iod  applicable  to  the 
petition.  Bell  Helicopter  produced 
helicopters  in  Fort  Worth,  Texas  and  in 
Mirabel,  Quebec,  Canada.  The  Quebec 
facility  products  the  commercial 
helicopters  while  the  Fort  Worth  facility 
produces  military  and  commercial 
helicopter  components  and  assembles 
military  helicopters  for  the  U.S. 
Government,  namely  the  Cobra  and  the 
OH58D — an  observation  helicopter. 

New  findings  on  reconsideration 
show  that  Bell  Canada  in  Mirabel, 
Quebec  was  opened  in  1984  and  is  tlie 
final  assembly  for  commercial 
helicopter  models.  The  final  assembly 
for  commercial  models  206B,  206L,  212 
and  412  was  transferred  to  Bell  Canada 
between  June  1986  and  Sept^nber  1988. 
However,  the  manuals  for  models  206B, 
206L.  212  and  412  are  produced  at  Fort 
Worth  except  for  the  manuals  of  100 
helicopters  (model  412)  sold  to  the 
Canadian  Government.  The  Canadian 
Govemnwnt  mandated  that  the  manuals 
be  produced  in  Western  CanitAa  The 
first  effort  to  produce  these  manuals 
began  in  October.  1993  some  16  months 
after  the  layoff  of  the  petitioners  in  June, 
1992.  According  to  Bell  Helicopter 
officials,  the  plaintiff's'  layoffs  had 
absolutely  nothing  to  do  with  the 
Canadian  govwnm^it  purchase  of  the 
model  412s.  Furthermore,  some  of  the 
technical  writing  for  these  100  manuals 
was  returned  to  Fort  Worth  and  Bell 
Helicopter  has  two  technical 
publications  emplo3rees  assisting  in  the 
creation  of  these  manuals.  The 
completicm  of  the  100  technical 
manuals  is  scheduled  for  January  1995. 

Bell  Canada  is  also  producing 
helicopter  model  230  and  will  soon  put 
model  430  into  production.  However, 
these  models  were  never  produced  at 
Fort  Worth.  Furthermore,  th^  are  not 
like  or  directly  competitive  witih  the 
models  that  were  transferred  to  Canada. 

Bell  Canada  or  their  subcontractors 
produce  the  manuals  for  models  206B, 
206L,  212  and  230.  Changes  to  the 
manuals  for  the  230  model  are, 
however,  accomplished  at  Foti  Worth. 
While  some  manuals  for  model  230  are 
being  imported  into  the  U.S.  they  are 
not  iseing  substituted  fior  the  manuals 
formerly  produced  at  Fort  Worth. 
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In  response  to  the  court's  order,  tht! 
Department  asked  the  plaintiffs  to 
provide  evidence  for  their  assertions 
that  Bell  has  moved  its  manual 
production  abroad  and  that  inip<irted 
manuals  have  replaced  those  formerly 
produced  in  Fort  Worth.  The  plaintiffs 
asserted  that  some  manuals  are  being 
produced  in  Alberta.  Canada.  However, 
according  to  Bell,  these  manuals  are  for 
model  #230  which  is  not  like  or  directly 
competitive  with  models  formerly 
produced  at  Fort  Worth.  Furthermore, 
the  plaintiffs  also  indicate  that  three 
-Fort  Worth  employees  are  working  on 
these  manuals  under  a  Canadian 
government  contract.  As  noted  above, 
this  contract  had  nothing  to  do  with  the 
plaintiffs'  layoffs.  Consequently,  the 
plaintiffs'  responses  do  not  provide  a 
basis  for  certification. 

Other  findings  on  reconsideration 
show  that  the  Technical  Publications 
Department's  layoffs  in  1992  were  the 
result  of  company-wide  reduction  in 
force  caused  by  severe  curtailments  in 
production  and  cancellations  or  loss  of 
programs  from  the  Department  of 
Defense. 

Conclusion 

After  reconsideration, !  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  auid 
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former  workers  of  Bell  Helicopter,  Fort 
Worth,  Texas. 

Signed  at  Washington,  DC,  this  Sth  day  of 
August  1994. 

Stephen  A.  Wandner, 

Deputy  Director.  Officp  ofhgislaticn  t- 
Actuarial  Service  I'nrmplowwnt Insurnnci- 
Senice. 

[FR  Doc.  94-20046  Filed  8-15-^4.  fe  45  arr.l 

BILLING  CODE  4S10-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  una^r  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

Appendix 


The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  entplovmer.t 
after  December  8.  1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-T.^A  under 
Subchapter  D  of  the  Trade  Act  bccau.se 
of  increased  imports  from  or  the  shift  i:; 
production  to  Mexico  or  Canada 

The  petitioners  or  any  other  fiersons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  mav 
request  a  public  hearing  with  th*' 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.,  provided  si.t.h 
request  is  filed  in  wTiting  with  tho 
Director  of  OTAA  not  later  than  August 
26, 1994. 

Also,  interested  persons  a.-e  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  August  26,  1994 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Oftlce  of 
the  Director,  OTAA,  ETA.  EXDL,  Room 
C-4318,  Constitution  Avenue.  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C,  this  gth  dav  of 
August  1994. 

Violet  Thompsan. 

Deputy  Director.  Office  of  Trade  Ad/witm^'nt 
Assistance. 


Petitioner  Unton/workers/firm— 

Location 

Date  re- 
ceived at 
governor's 
office 

Petition  No. 

Aftictes  produced 

D.P.  Cajar*.  Inc.  (Co.) 

B  Paso,  TX 

Houston.  TX 

Stuart.  VA 

Everett,  WA 

07/25/94 
07/26/94 

07/22«4 
07/29/94 

08/02/94 
08A)2/94 
08A)3/94 
08^03/94 
08^)3/94 
08/04/94 
OeAM/94 
08/05/94 

NAFTA-00187 
NAFTA-00188 

NAFTA-0018d 
NAFTA-00190 

NAFTA-00191 
NAFTA-O0192 
NAFTA-00193 
NAFTA-00194 
NAFTA-00195 
NAFTA-00196 
NAFTA-00197 
NAFTA-00198 

Apparet;  mens  and  womens  jeans. 
Data  entry. 

Clothing. 

Pulp,  tissue,  raw  wood  chips  and  liber. 

Jeans;  men's  and  women's. 
Electro-mechanical  connectors. 
Commercial  shrimp  production. 
CommercMl  shrimping  productea 
Commercial  shrimping  producttoa 
Women's  sportswear  and  dresses. 
Red  cedar  shingle. 
Logging  equipment. 

Continental  Airlines;  Interline  Accounting 

(Wkrs). 
Hampton  Manufacturers;  TextHes  (Wkrs)  .. 
Scott  Worldwide;  Everett  Pulp  &  Tissue 

MHI  (AWPPW). 

Stephanies  Fashions  Inc.  (Wkrs) . 

ITT  Cannon;  Cannon  (Co.)  „ „ 

Vikki.  Inc.  (Wkrs) 

El  Paso.  TX 

Santa  Ana.  CA 

Arkansas,  TX  

Arkansas  Pass.  TX 
Arkansas  Pass.  TX 

Philadelphia.  PA 

Forks  WA 

R.  Shrimp  (Wkrs)  

R4A.  Inc.  (Wkrs) 

H.H.  Roainsky  &  Co.,  Inc.  (Wkrs) 

Larson  Shingle  Co.  (Co.) 

S.  Madl.  LU:  Kaiama  Division  (lAM) 

Kaiama,  WA 

LEGAL  SERVICES  CORPORATION 

Grant  Award  for  Legal  Servlcea  State 
Support  in  the  Territory  of  Guam 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
award  grant. 

StJMMARY:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  a  one-time, 


nonrecurring  grant  to  the  Guam  Legal 
Services  Corporation  (GLSC)  for  the 
purpose  of  planning  for  state  support 
activities  in  its  service  area.  The 
Corporation  plans  to  award  a  grant  in 
the  amount  of  $15,000. 

The  one-time  grant  will  be  awarded 
pursuant  to  authority  conferred  by 
section  1006(a)(3)  of  the  Legal  Services 
Corporation  Act  of  1974,  as  amended. 
This  public  notice  is  issued  with  a 


request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  bx>m  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  30-day  period. 

DATES:  All  comments  and 
recommendations  must  be  received  by  5 
pm  on  or  before  September  16. 1994. 
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ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Program  Services,  Legal 
Services  Corporation,  750  First  Street 
NE.,  11th  floor.  Washington.  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
PhylUs  Etoriot.  Office  of  Program 
Services,  (202)  336-8825. 
SUPPLEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  is  the  national 
organization  charged  with  administering 
federal  funds  provided  for  civil  legal 
%rvice  to  the  poor.  GLSC  is  a  recipient 
nf  LSC  funding  for  the  provision  of 
direct  legal  services  to  this  service  area. 
The  amount  of  the  1994  state  support 
planning  grant  is  consistent  with  the 
1994  LSC  Appropriations  Act. 

Dated:  August  11. 1994. 
Leslie  Q.  Russell, 

Assistant  to  the  Director,  Office  of  Program 

Services. 

|FR  Doc.  94-20070  Filed  8-15-94;  8:45  am] 

BILUNG  CODE  7060-01-P 


Grant  Award  for  Provision  of  Legal 
Services  in  the  Fort  Apache  Area 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
award  grant. 

SUMMARY:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  a  one-time, 
nonrecurring  grant  to  Southern  Arizona 
Legal  Aid  Society  for  the  purpose  of 
providing  civil  legal  assistance  to  the 
LSC-eligible  Native  American  client 
population  in  the  Fort  Apache  Indian 
Reservation  area.  The  Corporation  plans 
to  award  a  grant  in  the  amount  of 
$34,823  for  the  period  October  1.  1994 
to  December  31, 1994. 

The  one-time  grant  will  be  awarded 
pursuant  to  authority  conferred  by 
section  1006(a)(3)  of  the  Legal  Services 
Corporation  Act  of  1974,  as  amended. 
This  public  notice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  30-day  period. 
DATES:  All  comments  and 
recommendations  must  be  received  by  5 
pm  on  or  before  September  16;  1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Program  Services,  Legal 
Services  Corporation,  750  First  Street 
NE.,  11th  floor,  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phylhs  Doriot,  Office  of  Program 
Services,  (202)  336-6825. 


SUPPLSMENTARY  INFORMATION:  The  Legal 
Services  Corporation  is  the  national 
organiiation  charged  with  administering 
federal  funds  provided  for  civil  legal 
service  to  the  poor.  The  program  is 
currently  a  recipient  of  LSC  basic  field 
and  Native  American  funding  for 
provision  of  direct  legal  services  to 
another  service  area  within  the  state  of 
Arizona.  The  amount  of  this  additional 
1994  Mative  American  grant  is 
consistent  with  the  1994  LSC 
Appropriations  Act. 

It  is  LSC's  intention  to  make  Southern 
Arizona  Legal  Aid  Society  the 
annualized  recipient  of  future  Native 
American  funding  for  the  Fort  Apache 
area  if  performance  is  satisfactory  under 
the  one-time  grant. 

Dated:  August  11, 1994. 
Leslie  Q.  Russell, 

Assistant  to  the  Director,  Office  of  Program 

Services. 

[FR  Doa  94-20068  Filed  8-15-94;  8:45  am] 

BILUNG  eODE  705<M>1-P 


Grant  Award  for  a  Special  Project  to 
Center  on  Social  Welfare  Policy  and 
Law 

AGENCY:  Legal  Services  Corporation. 

ACTION:  Announcement  of  intention  to 
award  grant. 

SUMMARY:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  a  one-time, 
nonrecurring  grant  to  the  Center  on 
Social  Welfare  Policy  and  Law  (Center) 
for  the  Welfare  Assistance  and 
Collaboration  Project  (Project).  The 
Corporation  plans  to  award  a  grant  in 
the  amount  of  $45,000. 

The  one-time  grant  will  be  awarded 
pursuant  to  authority  conferred  by 
section  1006(a)(3)  of  the  Legal  Serxnces 
Corporation  Act  of  1974.  as  amended. 
This  public  notice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  30-day  period. 

DATES:  All  comments  and 
recommendations  must  be  received  by  5 
pm  on  or  before  September  16,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Program  Services,  Legal 
Services  Corporation,  750  First  Street, 
NE,  11th  Floor,  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phylhs  Doriot,  Office  of  Program 
Services,  (202)  336-8825. 


SUPPLEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  is  the  national 
organization  charged  with  administering 
federal  fimds  provided  for  civil  legal 
service  to  the  poor.  The  Center  is  a 
recipient  of  LSC  funding  for  the 
provision  of  support  services  to  all 
direct  delivery  legal  services  recipients. 
The  Project  envisions  facilitating  the 
work  of  legal  services  programs  in 
gathering  data  on  proposed  changes  in 
laws  affecting  recipients  of  public 
benefits  and  distributing  information  to 
affected  programs. 

Dated:  August  11. 1994. 
Leslie  Q.  Russell, 

Assistant  to  the  Director,  Office  of  Program 
Services. 

(FR  Doc.  94-20067  Filed  8-15-94;  8:45  am] 
BILUNG  CODE  7050-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-341 

Detroit  Edison  Company  (Fermi,  Unit 
2);  Exemption 

I 

Detroit  Edison  (the  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
NPF-43,  which  authori^s  operation  of 
Fermi  2  at  steady  state  reactor  power 
levels  not  in  excess  of  3430  megawatts 
thermal.  This  license  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations  and  Orders  of 
the  Nuclear  Regulatory  Commission 
(NRC)  now  or  hereafter  in  effect.  The 
Fermi  2  facility  consists  of  a  boihng  - 
water  reactor  located  at  the  licensee's 
site  in  Monroe  County,  Michigan. 

II 

Section  50.54(q)  of  10  CFR  Part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans  that 
meet  the  standards  of  10  CFR  50.47(b) 
and  the  requirements  of  Appendix  E  to 
10  CFR  Part  50.  Section  1V.F.3  of 
Appendix  E  requires  that  each  licensee 
at  each  site  shall  exercise  with  offsite 
authorities  such  that  the  State  and  local 
goverrunent  emergency  plans  for  each 
operating  reactor  are  exercised 
biennially,  with  full  or  partial 
participation  by  State  and  local 
governments,  within  the  pliune 
exposure  pathway  emergency  planning 
zone.  The  NRC  may  grant  exemptions 
from  the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are: 
(1)  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  are  consistent  with  the  common 
defense  and  security;  and  (2)  present 
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special  circumstances.  Section 
50.12(a)(2Kv)  of  10  CFR  Part  50 
indicates  that  special  circumstances 
exist  when  an  exemption  would  provide 
only  temporary  relief  from  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulations. 

(t( 

By  letter  dated  April  19.  1994.  as 
supplemented  June  23. 1994.  the 
licensee  requested  an  exemption  froi;-. 
the  schedule  requirement  of  Section 
IV. F. 3  of  Appendix  E  to  perform  a 
partial  participation  emergency 
preparedness  exercise  for  Fermi  2 
during  1994.  The  licensee  stated  in  the 
request  that  its  response  to  the  actual 
emergency  event  which  occurred  on 
December  25. 1993.  demonstrated  the 
adequacy  of  its  emergency  plan  and  its 
ability  to  successhiUy  respond  to  an 
accident.  Granting  the  exemption  will 
allow  the  licensee  to  spend  its  resources 
to  repair  the  damage  to  the  plant  and 
restart  the  facility. 

In  the  area  of  emergency  preparedness 
and  planning,  the  licensee's 
performance  has  been  excellent.  In  the 
last  two  SALP  (systematic  assessment  of 
licensee  performance)  rating  periods. 
Fermi  2  has  received  category  1  ratings 
in  the  Emergency  Preparedness  category 
and  in  the  new  Plant  Support  category, 
which  includes  emergency 
preparedness  activities.  This  reflects  a 
consistent  high  level  of  onsite 
emergency  preparedness. 

In  addition,  the  licensee  has 
demonstrated  an  ongoing  commitment 
to  support  and  maintain  its  emergency 
preparedness  program.  In  the  last  18 
months,  the  licensee  has  conducted  five 
full-scale  drills  and  a  medical  drill,  and 
conducted  an  annual  partial 
participation  exercise  in  July  1993. 

On  [)ecember  25. 1993,  aii  accident 
occurred  at  the  facility  which  resulted 
in  the  declaration  of  an  Alert.  There  was 
a  catastrophic  failure  of  the  turbine 
generator  which  caused  a  reactor  scram, 
a  fire,  and  significant  damage  to  the 
turbine  auxiliary  systems.  Daring  the 
event,  the  licensee  implemented  its 
Fermi  2  emergency  plan  and  activated  a 
portion  of  its  emergency  response 
organization,  including  the  technical 
support  center,  operations  support 
center,  and  alternate  operations  support 
center.  The  AFT  (augmented  inspected 
team)  report  covering  the  event  and  the 
response  to  the  event  identified  socne 
problems  with  the  licensee's  ability  to 
classify  the  event  and  perform 
persomiel  accountability.  In  response  to 
these  findings,  the  licensee  has 
perfonned  additional  training  in  the 
simulator,  modified  and  revi.s«d 


procedures,  and  conducted  an 
integrated  onsite  drill  on  June  8. 1994. 
to  verify  the  plant  staff's  capability  to 
classify  an  event  and  to  demonstrate 
personnel  accountability. 

In  its  letter  requesting  an  exemption. 
Detroit  Edison  included  letters  from  the 
two  surrounding  counties  and  the  State 
of  Michigan.  All  three  letters  concurred 
with  the  licensee's  request  as  long  as  the 
licensee  will  continue  to  support  the 
September  1994  offsite  exercise.  FEMA 
(Federal  Emergency  Management 
Agency)  Headquarters  and  FEMA 
Region  V  have  reviewed  \l\e  request  and 
agree  with  the  position  taken  by  the 
State  and  local  officials.  Tne  licensee 
has  committed  to  support  the  State  and 
local  support  agencies  by  providing 
communication  links,  scenario  data  and 
interface  staff  at  the  JPIC  (joint  public 
information  center). 

IV 

Based  on  a  consideration  of  the  facts 
presented  in  Section  III  above,  the  NRC 
staff  finds  that  the  following  factors 
support  the  granting  of  the  requested 
exemption: 

a.  The  licensee  demonstrated 
adequate  response  to  the  December  25. 
1993,  turbine-generator  failure  event. 

b.  FEMA.  State  and  local  agencies 
have  indicated  agreement  with  the 
proposed  exercise  exemption  for  1994 

c.  The  licensee  has  a  strong 
emergency  preparedness  program,  as 
indicated  by  its  last  two  SALP  ratings. 
It  has  supported  its  program  with  a 
continuing  series  of  drills  to  maintain 
its  performance  levels.  In  response  to 
the  AIT  inspection  and  the  concerns  in 
the  area  of  event  classification  and 
accountability,  the  licensee  has 
instituted  additional  training,  revised  its 
procedures,  and  held  an  integrated  drill 
on  June  8, 1994.  to  demonstrate  its 
ability  to  classify  an  event  and  account 
for  its  staff  durmg  an  emergency. 

d.  The  licensee  has  committed  to 
support  the  State  and  local  agencies  in 
their  September  1994  offsite  exercise  by 
supplymg  scenario  data. 
conmiunication  links  and  staffing  for 
the  JPIC. 

e.  The  licensee  will  conduct  a  utility- 
only  exercise  in  July  1995.  The 
requested  e.\emption  is  a  one-time 
event,  which  will  result  in  cancelling 
the  partial  participation  exercise 
scheduled  for  September  1994  and 
rpscheduUng  a  utility-only  exercise  in 
July  1995.  The  exemption  will  relieve 
the  licensee  of  the  resource  burden  of 
conducting  an  exercise  while  trying  to 
repair  the  damage  to  the  facility  and 
return  the  plant  to  service.  Based  on  the 
factors  consideied  above,  the 
Commission  has  concluded  that 


granting  the  proposed  exemption  will 
not  result  in  a  decrease  in  the 
effectiveness  of  the  licensee's 
emergency  preparedness  program. 

The  special  circumstances  for 
granting  this  exemption  pursuant  to  10 
CFR  50.12  have  also  been  identified.  As 
stated  in  part  in  10  CFR  50.12(a)(2)(v). 
sfjecial  circumstances  are  present  when 
the  e.xemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made  a 
good.faith  effort  to  comply  with  the 
regulation.  The  licensee  has  made  a 
good  faith  effort  to  comply  with  the 
regulations  by  conducting  the  required 
full-participation  exercises  at  Fermi  2 
with  the  State  and  local  government 
agencies  since  1985.  The  licensee  has 
taken  into  consideration  the  various 
concerns  of  FEMA  and  the  local 
governments  by  supporting  th" 
September  exercise  l)eing  conducted  by 
the  State  and  local  goverrunents.  All 
affected  parties  support  the  proposed 
exercise  schedule  change.  Granting  the 
proposed  exemption  provides  a  one- 
time only  relief  from  the  requirement  of 
10  CFR  50.  Appendix  E.  Section  IV.F.3. 
Therefore,  the  Commission  concludes 
that  special  circumstances  are  present. 


Accordingly,  the  N'RC  has  determined 
that,  pursuant  to  10  CFR  50.12(a)(2),  the 
exemption  requested  by  the  licensee's 
letter  of  April  19, 1994,  as 
supplemented  June  23. 1994.  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The  NRC 
further  determines  that  special 
circumstances  as  provided  in  10  CFR 
50.12(a)(2)(v)  are  present  justifying  the 
exemption.  Therefore,  the  NRC  hereby 
approves  the  following  exemption 

Fermi  2  is  exempt  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  E,  Section  IV.F.3,  for  the 
conduct  of  a  partial  participation 
emergency  preparedness  exercise  in 
1994.  provided  that  a  utility-only 
exercise  be  conducted  by  July  1995 

Pursuant  to  10  CFR  51.32.  the  NRC 
has  determined  that  the  granting  of  thi» 
exemption  will  have  no  significant 
effect  on  the  quality  of  human 
environment  (59  FR  40626). 

This  exemption  is  effective  upon 
issuance. 

Dated  al  Rockvitle.  Mar>Und  this  lO^h  diy 
of  August  iq94. 
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For  the  Nuclear  Regulatory  Commission. 

lack  W.  Roe, 

Director,  Division  of  Reactor  Projects  III/ VI. 

Office  of  Nuclear  Reactor  Regulation. 
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[Docket  No.  50-461] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing;  Illinois 
Power  Co. 

The  U.S.  Nuclear  Regulatory 
Cominission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  HPF- 
62,  issued  to  the  Illinois  Power 
Company  (the  licensee),  for  operation  of 
the  Clinton  Power  Station,  Unit  1, 
located  in  Dewitt  County,  Illinois. 

The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
Table  4.8.1.1.2-1,  "Diesel  Generator 
Test  Schedule,"  to  exclude  three  valid 
failures  of  the  Division  1  emergency 
diesel  generator  (EDG)  from  contributing 
towards  accelerated  diesel  generator 
testing. 

The  last  three  valid  failures  (occurring 
on  August  3, 1993,  June  7  and  July  12, 
1994)  were  determined  not  as  the  result 
of  an  actual  surveillance  test,  but  the 
confirmation  of  the  failure  of  one  of  two 
CV-2  relays  associated  with  the 
Division  1  EDG  output  breaker.  The 
relays  are  checked  each  shift  for  visible 
indication  of  failure.  Failure  of  the  relay 
could  cause  premature  closiu^  of  the 
breaker  upon  receipt  of  an  automatic 
start  signal  due  to  or  coincident  witha 
loss  of  offsite  power.  The  cause  of  these 
failures  was  subsequently  attributed  to 
undersized  current-limiting  resistors 
that  were  installed  in  the  relays  by  the 
vendor.  These  resistors  were  replaced 
with  appropriately  sized  resistors  and 
testing  has  been  performed  to  ensure 
operability.  The  relay  is  normally  tested 
only  during  the  18-month  shutdown  test 
that  assures  proper  functioning  of  the 
EDG  and  associated  equipment  upon 
receipt  of  a  loss-of-offsite  power  test 
signal.  Weekly  testing,  as  required  by  TS 
Table  4.8.1.1.2-1,  allows  for  manual 
loading  which  bypasses  the  CV-2  relay. 

The  valid  failure  of  the  Division  1 
EDG  on  June  7, 1994,  brought  the 
number  of  failures  in  the  last  IQO  valid 
tests  up  to  seven.  In  addition,  the  valid 
failure  of  July  12.  1994,  was  the  second 
failure  in  the  last  20  tests.  In  accordance 
with  TS  Table  4.8.1.1.2-1,  the  frequency 
of  testing  increases  from  monthly  to 
weekly  until  at  least  seven  consecutive 


successful  tests  are  performed  and  there 
is  a  maximum  of  only  one  failure  in  the 
last  20  tests.  Weekly  testing,  which 
began  following  the  failure  of  June  7. 
1994,  must  now  continue  until  at  least 
the  first  week  of  October  1994. 

In  a  letter  dated  August  5, 1994,  the 
licensee  requested  an  exigent  technical 
specification  change  to  modify  TS  Table 
4.8.1.1.2-1  to  exclude  these  three  valid 
failures  from  contributing  to  accelerated 
testing  of  the  Division  1  diesel 
generator.  The  licensee's  basis  for  this 
request  included  the  following; 

•  Additional  weekly  testing  is 
inappropriate  because  the  increased 
surveillance  testing  does  not  test  the 
relay  that  failed; 

•  The  undersized  current-limiting 
resistors  found  in  the  CV-2  relays  have 
been  replaced  which  should  eliminate 
similar  failures  in  the  future; 

•  Plant  operators,  who  identified  the 
previous  three  failures,  will  continue  to 
tour  the  equipment  once  per  shift  emd 
check  for  targets  that  may  have  dropped; 

•  Te«ing  of  the  EDG  at  the  Clinton 
power  Station  involve  paralleling  the 
diesel  generators  to  the  grid.  NRC 
Information  Notice  84-69  warns  against 
operating  diesel  generators  connected  to 
offsite  power  unnecessarily  as 
disturbances  in  the  offsite  power  system 
can  adversely  affect  availability  of  the 
EDG;  and 

•  Excessive  or  unnecessary  testing  of 
diesel  generators  can  cause  unnecessary 
wear  or  degradation  and  thus  contribute 
to  their  reduced  reliability. 

Approval  of  the  proposed  TS  change 
will  eliminate  unnecessary  testing  of  the 
diesel  generator  and  will  permit  tJie 
licensee  to  resume  a  monthly  test 
frequency.  Prompt  action  by  the  staff  is 
necessary  to  eliminate  unnecessary 
testing  and  precludes  the  time  available 
to  permit  the  customary  public  notices 
in  advance  of  this  action. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  acddent  previously  evaluated;  or 


(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(l)The  proposed  change  itself  does 
not  involve  any  changes  to  the  plant 
design  or  operation  and  therefore  does 
not  affect  any  initiators  of  any 
previously  evaluated  accidents. 
Consequently  the  proposed  change  does 
not  involve  any  significant  increase  in 
the  probability  of  occurrence  of  any 
accident  previously  evaluated. 

The  proposed  change  only  allows 
certain  identified  test  failures  of  the 
Division  1  diesel  generator  to  not  be 
included  in  the  total  number  of  Jailure 
used  to  determine  whether  testing  of  the 
diesel  generator  should  be  increased. 
Because  appropriate  corrective  action 
has  been  taken  in  response  to  those 
particular  test  failures,  acceptable 
reliability  of  the  Division  1  diesel 
generator  is  assured  without  increased 
testing  in  response  to  those  failures. 
Further,  the  Clinton  Power  Station 
design  includes  redundancy  and 
consideration  of  single-failure  criteria 
such  that  alternate  sources,  both  onsite 
and  offsite,  are  provided  to  ensure  safe 
shutdown  of  the  facility  in  the  event  of 
an  accident,  including  mitigation  of  the 
consequences  of  an  accident.  Based  on 
the  above,  Illinois  Power  concludes  that 
the  proposed  change  will  not  increase 
the  consequences  of  any  accident    - 
previously  evaluated. 

(2)  The  proposed  change  does  not 
involve  any  modification  to  plant  design 
or  operation  which  could  introduce  a 
new  failure  mode.  The  proposed  change 
only  impacts  the  frequency  of  testing  of 
the  Division  1  diesel  generator  as  it  does 
not  directly  affect  operation  or  the 
design  of  the  Division  1  diesel  generator 
or  any  other  plant  structure,  system  or 
component.  As  a  result,  no  new  failure 
modes  are  introduced  and  the  proposed 
change  will  therefore  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  As  noted  above,  other  than  the 
impact  on  the  frequency  of  testing 
performed  on  the  Division  1  diesel 
generator,  the  proposed  change  involves 
no  changes  to  the  plant  design  or 
operation.  Therefore,  as  they  are 
typically  defined  or  established  by  the 
plant's  accident  analyses,  no  margins  of 
safety  are  impacted  by  the  proposed 
change.  Notwithstanding,  if  diesel 
generator  reliability  is  viewed  as  a 
margin  of  safety.  Division  1  diesel 
generator  reliability  is  the  only  margin    ■ 
of  safety  potentially  impacted  by  the 
proposed  change.  However,  as  noted 
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previously,  reliability  of  the  Division  1 
_  diesel  generator  is  not  adversely  affected 
by  the  proposed  change  since  the 
corrective  actions  taken  in  response  to 
the  noted  failures  provide  assurance  of 
acceptable  diesel  generator  reliability 
without  increased  testing  in  response  to 
these  failures.  Further,  the  proposed 
change  will  reduce  the  potential  for 
excessive  or  unnecessary  increased 
testing  of  the  diesel  generators  which 
may  adversely  affect  diesel  generator 
reliability  through  wear  and 
degradation.  Precluding  unnecessary 
testing  of  the  diesel  generators  will  also 
limit  the  potential  reduction  in  plant 
safety  resulting  from  disturbances  in  the 
offsite  power  system  or  in  non-vital 
loads.  In  total,  the  proposed  change 
does  not  therefore  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analyses  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  reque.st  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
.within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period: 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should    ^ 
the  Commission  take  this  action,  it  .will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
the  Federal  Register  notice.  Written 
comments  mav  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 


Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  15, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Vespasian  Warner  Public  Librarv,  120 
West  Johnson  Street,  Clinton,  Illinois 
61727.  If  a  request  for  a  hearing  or 
petition  for  leave  to  inter\-ene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  bv  the 
Chair-nan  of  the  Atomic  Safety  and' 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  e.xtent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  mav  be 
entered  in  the  proceeding  on  the 
petitioner's  inteiest.  The  petition  should 
also  identify  the  specific  aspe(;t(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inlrrvene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference" scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  sppcli'c 
sources  and  docunients  of  wh^ :.  ■]:c 
petitioner  is  av.arc  and  on  which  ihe 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The       ; 
contention  must  be  one  which,  if  j 

proven,  would  entitle  the  petitioner  to      ' 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  an;endment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
sJgnificar.t  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearinp  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  msy  issue  the  amendment 
and  make  it  immediately  efiective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determinationis  that  the 
amendment  request  involves  a 
significant  hazards  consideration.  an\ 
hearing  held  would  take  place  before 
the  issuance  of  anv  amendment. 
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A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Do<;ument  Room,  the  Gehnan  Ruiiriing, 
2120  L  Street,  N\V.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  Hannon,  Diret^tor, 
Project  Directorate  III-3:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Sheldon 
Zabel,  Esq.,  SchifT,  Hardin  and  Waite, 
7200  Sears  Tower.  233  Wacker  Drive, 
Chicago,  Illinois  60606,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  reque.st 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  tlie  application  for 
amendment  dated  August  5, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  I, 
Street,  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Vespasian  Warner  Piihiii: 
Library,  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Dated  at  Rockville,  Maryland,  this  lUtli  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Douglas  V.  Pickett, 

Senior  Prnject  Manager,  Profect  Dirvctorulc 
,  lU-3,  Division  of  Beactor  Pro jects—UUlV. 
Office  of  Nuclear  Reactor  Beguhtinn. 
H-R  IDoc  94-20005  Filed  8-T5-04;  8:45  am) 
BILLMC  COOK  7M»-01-U 


SECURITIES  AND  EXCH.4NGE 
COMMISSION 

[Reieass  No.  34-34505;  File  No.  SR-CHX- 
93-31] 

SeU-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  and  Order 
Granting  Accelerated  Approval  to 
Amendnvents  3,  4,  5,  and  6  to  Proposed 
Rule  Change  to  Define  Members' 
Rights  and  Obligations  More  Precisely 

I.  Introduction 

On  November  19,  1993,  as 
suhstquenfly  amended  on  De«  ember  29. 
1993,'  May  5,  1994.2  July  5,  1904,3  J„)y 
26,  1994,*  July  29.  1994,*  and  August  9, 
1994,*  the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  submitted  to    • 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Socurifies  Exchange  Act  of  1934 
("A(t") "  and  Rule  19b-4  thereunder,"  a 
proposed  rule  change  to  adopt  a  short 
sale  rule,  amend  its  summary 
susjjension  rule  and  adopt  pro<:edures 
for  the  review  of  summary  suspensions, 
adopt  provisions  relating  to  suits  against 


'  Ser  ,\m(:ndment  No.  1  to  SR-CHX-?»3-3l. 
.^m(!!lcimenl  No.  1  added  a  subsection  (c)  to 
propofed  Rule  18  of  Articli!  I  of  the  Exchange's 

Kulu^  niUting  tu  suiis  against  the  Exchange. 

*  See  I.ctt'ir  Aincndmp.nt  No.  2  from  Gooi-ge  T. 
Simon  Foipy  &  Lanincr.  to  Sha.'on  I.awson, 
Assisljnt  Diredor,  Division,  dated  April  27,  1»94 
Amendinent  No.  2  made  several  suhstdr.iive 
changes  lo  the  proposed  rule  changp  and  added  a   ; 
piopDied  rule  (.lunge  to  Arti(,lo  VIU,  Kule  12  to 
ni..U'  londuct  iiicunsistfnt  with  the  miiiiitnnanr*  of 
fjir  ,irvi  orderly  nLirket.*  or  ihs  pro'rr.iion  ni 
invi».tcirs  a  violation  of  Exchango  Rules. 

■'  .See  I.ettor  .Amendment  No.  3  from  Oavid  T. 
Rusoff.  hoiey  *  Lardner,  to  Sharon  Lawson, 
As.>.isl*nt  Diri.'(  lor,  Division,  dated  luly  5.  19m. 
■\i:!fni!n',ent  No.  3  rdi'sed  the  amount  of  Ipgnl 
fxpentf^.s  which  must  he  inc:;rred  hy  the  hxchdiige 
U-fore  ^  member  who  fails  in  a  law  suit  against  the 
Lxdiapge  is  obligated  lo  pay  such  expenses  from 
$:;o.()0o  !o  SjO.ucio. 

■*  '"'t  I  i'tdr  Arr.ondmenl  No.4  from  George  T. 
M:i...n,  I'nlt  y  S  Uirdncr.  lo  .Sharon  I.awson, 
Assi.stKnt  Pirfcior,  Divinion.  dated  July  26.  19^. 
Ain«'!M)mT.I  No.  4  made  several  changes  lo  the 
jTupoU'd  r.iie  c.'iange  lo  Arlicle  VLi,  KiiUi  2  of  the 
ii\^  IroTiges  Rules  and  a  technical  change  lo 
pfDpDfrd  R\!if  Kticlof  Article  I  jf  the  Exchange's 
H-.iVs, 

■*  .Sir  Letter  Amendment  No.  5  from  David  T. 
Kii^'iff  Foley  *  Lardner,  lo  .Sharon  Lawson, 
A'.sr.tii.-t  \):re{  lur.  Division,  datfcd  [uly  '27,  1994. 
Ahii  hinient  No.  5  mride  .5orr.e  li-chaiwl  changes, 
but  hjd  no  .'Uib^tarvtivc  effpct  on  the  rule  pripo.s.il. 

^  Sit  I.Piter  Amendment  No.  fi  from  David  T. 
Ktisoti.  Koley  4  Lardner.  to  Sharon  l.awson, 
.V-t-islbnl  Director,  Division,  dated  July  9,  l'ja4. 
Ainemlment  Nu.  6  excluded  from  proposed  Ruiu  18 
of  .Article  I  of  the  CUX's  Rules  (Limitation  of 
Linbiliiv)  violations  of  the  federal  s«>riir;iies  laws. 

■  15.U.S.C.  7»s(b)(l)(19fl8). 

•17a-R240.19t>-*(1993). 


the  Exchange  and  its  employees,  and 
adopt  a  provision  to  make  conduct 
inconsistent  with  the  maintenance  of 
fair  and  orderly  markets  or  the 
prottHTtion  of  investors  a  violation  of 
Exchange  Rules. 

The  proposed  rule  change  and 
amendment  nos.  1  and  2  were  published 
for  comment  in  Securities  Exchange  Act 
Relea.se  No.  34142  (June  1, 1994),  .«>9  PR 
29451  (June  6, 1994).  Nocoinments 
we.-e  received  on  the  proposal.'* 

II.  De.scription  of  the  Proposal 

Short  Sale  Rule 

Currently,  as  a  matter  of  just  and 
equitable  principles  of  trade,  members 
must  believe  at  the  time  they  enter  into 
a  contract  to  sell  stock  that  Uiey  will  bo 
able  to  perform  llie  contract.  The 
Exchange  is  adopting  Rule  17  under 
Article  LX  of  the  Exchange's  Rules  to 
require  that  prior  to  effecting  a  short 
sale,  members  make  arrangements  to 
borrow  the  security  or  obtain  other 
assurances  that  delivery  can  be  made  un 
.settleiiiont.'o  The  new  rule  provides  an 
exception  for  bona  fide  market  making 
activities.  To  use  the  exception, 
specialists,  market  makers,  and  odd-lot 
dealers  must  show  that  the  sale  was  pari 
of  their  bona  fide  market  making 
activities.  The  rule  also  requires 
specialists,  market  makers,  and  odd-lot 
dealers  to  notify  the  Exchange  whenever 
they  accumulate  a  position  in  a  set;urity 
that  is  greater  than  or  equal  to  5%  of  the 
outstanding  public  float  of  the  security. 

Summary  Suspension 

The  Exchange  is  modifying  Article  VII 
of  its  Rules  concerning  summary 
suspension  and  reinstatement  of 
members  and  member  organizations 
(collectively  "members").'*  Currently, 
Rule  2  of  Article  VII  permits  the 
emergent;y  suspension  of  a  member  if  it 
has  failed  to  perform  its  contracts  or  is 
insolvent  or  is  in  .such  financial  or 
operational  condition  or  otherwise 
conducting  its  business  in  such- a 
manner  that  it  cannot  be  permitted  to 
continue  in  business  with  safety  to  its 
customers,  creditors,  or  the  Exciiange. 
The  rule  change  codifies  in  Rule  2  the 
language  of  Section  6(d)(3)  of  the  Act 
which  allows  national  securities 
exchanges  to  summarily  suspend 


"Thf  f:;HX  did  submit  a  letter  in  support  of 
<.prt.jin  provisions  of  their  rule  filing.  See  letter  from 
George  Simon,  Foley  &  I.ardner,  to  Sharon  Lawson, 
Assistant  Director,  Division,  dated  June  24. 1994. 

'"This  rale  Is  similar  to  New  York  Stock 
Exchange  Rule  440C.10,  inteflrpretatlon  01  (Short 
Sales). 

■  ■  The  rislo  diange  does  not  affect  Article  VII, 
Rule  1  of  the  Exchange's  Rules  regarding  the 
autoinaiic  suspension  of  a  member  who  fails  to 
perform  its  cor>tiact»  or  it  tiMpt««M. 
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members,  or  limit  members'  or  non- 
members'  access  to  exchange  services. 
Specifically,  the  Exchan^  is  adding  to 
Rule  2  of  Article  VII  that  the  president 
may  suspend  a  member  if  the  member 
has  been  and  is  expelled  or  suspended 
from,  any  self-regulatory  organizaticn,  or 
barred  or  suspended  from  being 
associated  with  a  m.ember  of  any  self- 
regulator}'  org.inization.'^  In  addition, 
the  rule  change  adds  to  Rule  2  that  the 
President  may  limit  or  prohibit  access  to 
ser\'ices  offered  by  the  Exchange 
whenever  it  appears  that  persons  who 
are  not  members  fail  to  meet  the 
qualification  requirements  or  other 
prerequisites  for  access  to  such  services 
and  cannot  be  permitted  to  continue  to 
have  access  with  safety  to  creditors, 
investors,  members  or  the  Exchange.'^ 
The  rule  change  also  clarifies  that  the 
CHX  may  find  that  the  member  cannot 
continue  to  do  business  as  a  member 
with  safety  to  investors,  creditors,  other 
members,  or  the  Exchange  if  there  is  a 
reasonable  belief  that  a  member  is 
violating  and  will  continue  to  violate 
any  material  provision  of  the  Rules  of 
the  Exchange  or  the  federal  securities 
laws.** 

The  Exchange  also  is  adopting 
procedures  for  review  of  the  President's 
summary  action  when  taken  according 
to  the  new  provisions. '^  Any  person 
affected  by  the  President's  summary 
action  will  have  the  right  to  appealthe 
President's  decision  to  a  panel 
composed  of  three  members  of  the 
Board. '6  All  appeals  will  be  expedited 
to  the  maximum  extent  possible  and,  in 
any  event,  will  be  heard  within  ten 
days.  After  consideration  of  the  appeal, 
the  panel  will  affirm,  reverse,  or  modify 
the  President's  action.  The  decision  of 
the  panel  is  final. 

Standard  of  Review 

Currently,  the  Exchange's  Rules  do 
not  contain  a  formal  standard  of  review 
for  the  hearing  of  appeals.  The  Exchange 
is  adopting  a  formal  standard  of  review- 
that  prohibits  an  appeal  p.mel  from 
overturning  the  facts  finder's  decision  if 
the  factual  conclusions  are  sup[)orted  by 


'-.SVcSeilinr.  (i(dl(:j)(.-\)  nf  ;hc  .Ac  I.  15  I'.S  C; 
8f(d!(JH.A)(1988). 

'  '  .SVi'  .Spwion  r.;d'(  i)(C:)  of  lh(>  .-Ut.  15  U.S.C 
-Bf(a)(;t;;c)(i9fi8). 

'^S>^  Si'Llion  f.(.!li  jfiC)  of  the  At  I.  IS  t.'.S.C. 
Hr(d)(;i(B)(198H) 

'■'Tlip  now  provisiiin  docs  not  i  h.msc  iho 
prorediircs  for  lhi>  rcvi.'w  of  ..ulorn.ilic  suspensions 
iirldLT  .Article  Vll.  Ki.lc  i  of  ihe  t\t  hdn);irs  Hides. 
Scr  •iiipra  nojo  1 1 

"  The  nipmbcrs  of  Ihr  rp\  i.'w  p.inpl  will  tx' 
ap[5ointpd  by  ttip  Ho.ird.  No  nionilipr  of  ihp 'panpi 
nirfv  have  any  dirpct  or  indiroct  intorpst  in  i.Hp 
mailer  prescnli'd  which  might  prpt.ludi'  ihc  mpmber 
trom  rendering  an  objpclivp  and  impartial 
determination. 


substantial  evidence  and  if  the  decision 
itself  is  not  arbitran,-,  capricious,  or  an 
abuse  of  discretion. 

Linhility  Provisions 

The  Exchange  also  is  adopting  several 
new  provisions  related  to  the  liability  of 
the  Exchange  and  its  officers,  directors, 
or  employees.  First,  new  Rule  17  under 
Article  I  of  the  Exchange's  Rules 
prohibits  members  from  instituting  a 
lawsuit  or  any  other  type  of  legal 
proceeding  against  any  officer,  director, 
employee  or  agent  of  the  Exchange  if 
that  person  was  acting  on  Exchange 
business.  The  provision  does  not 
prohibit  members  from  suing  the 
Exchange  itsi-if.  nor  does  it  apply  where 
there  has  been  a  violation  of  the  federal 
securities  laws. 

Second,  the  Exchange  is  adopting  a 
new  rule  that  limits  the  liability  of  the 
Exchange  to  members  for  non- 
performance or  misperformance  of  its 
duties  and  responsibilities,  except 
where  damages  are  suffered  as  a  result 
of  the  willful  misconduct,  gross 
negligence,  bad  faith,  or  fraudulent  or 
criminal  acts  of  the  Exchange  or  its 
officers,  employees  or  agents,  and 
except  where  there  has  been  a  violation 
of  the  federal  securities  laws.  The  Rule 
is  in  addition  to  the  limitation  of 
Exchange  liability  as  a  result  of  a 
member's  use  or  enjoyment  of  Exchange 
facilities  currently  contained  in  the 
Exchange's  Constitution.*^ 

Finally,  the  Exchange  is  adopting  a 
Rule  that  requires  members  who  fail  to 
prevail  in  a  lawsuit  or  administrative 
adjudicative  proceeding  they  institute 
against  the  Exchange  or  its  officers, 
directors,  and  employees,  to  pay  all  of 
the  Exchange's  reasonable  expenses, 
including  attorneys'  fees,  incurred  bv 
the  Exchange  in  the  defense  of  such 
proceeding.  This  provision  is  applied 
only  in  the  event  that  the  Fxchanne's 
exjienses  o\(  ei  d  550.000.  In  addition, 
the  new  Rule  does  not  apply  to  internal 
disciplinarv  actions  by  the  Exchangt^'  or 
administrative  appeals. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  .Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  fi(b)  of  the 
Act.'"  Spet.ific.illy.  the  Conimi.-isiun 
believes  that,  in  general,  the  propositi  is 
consi.stent  with  Section  r)(b)(5)  of  the 


Act  19  which  requires  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  m.uiiipulative 
acts,  and,  in  gcnenl,  to  proroct  investors 
and  the  public  interest. ' 

The  Com.mission  believes  that  the 
proposed  rule  (  hange  to  adopt  a  short 
sale  rule  is  consistent  with  Section 
6(b)(5)  of  the  Act  because  it  wiii  help  to 
ensure  that  members  effecting  short 
sales  are  in  a  po.siiion  to  complete  the 
transaction.  In  addition,  the 
Commission  believes  thal-the  rule 
change  will  help  facilitate  the 
settlement  of  transactions  bv  promoting 
the  timely  delivery  of  securities  that  are 
sold  short. 20  The  requirement  t.'uit 
specialists,  market  makers  and  olt-lot 
dealers  report  to  the  Exchange  short  and 
long  positions  in  excess  of  5%  of  the 
outstanding  float  will  aid  the  exchange 
in  monitoring  compliance  with  its  rule. 

The  Commission  believes  that  the 
proposed  rule  change  to  the  Exchange's 
summarily  suspension  provisions  is 
consistent  with  Section  6(d)(3)  of  the 
Act. 2'  Section  6(d)(3)  permits  a  national 
securities  exchange  to  summarily 
suspend^members  and  non-members 
under  certain  circumstances. 
Specifically,  an  exchange  may 
summarily  suspend  members  from  the 
exchange  or  limit  or  prohibit  members 
with  respect  to  access  to  services  offered 
by  the  exchange  if  they  (1)  have  been 
and  are  expelled  or  suspended  from  any 
self-regulatorv'  organization  or  barred  or 
suspended  from  being  associated  with  a 
member  of  any  self-regulatory 
organization,  or  (2)  are  in  such  financial 
or  operating  difficulty  that  the  exchange 
deter.mines  that  the  member  cannot  be 
permitted  to  continue  to  do  business  as 
a  member  with  safety  to  investors, 
creditors,  other  m.embers.  or  the 
ex(  h;u::;e.  .An  exchange  may  limit  or 
prohibit  persons  who  are  not  members 
Irani  at  (.ess  to  exchange  services  if  the 
exclumge  determines  that  such  person 
does  not  meet  tlie  qiirilification 
requi.ements  or  other  prerequisites  for 
such  access  and  that  the  person  cannot 
be  permitted  to  continue  to  l..ave  acce.ss 
with  safety  to  in\estors,  creditors, 
members,  or  the  exchange.  The  rule 
change  to  the  CH.X's  summary 
suspension  provision  incorporates  the 
language  of  Section  f)ld)(3)  described 
abine. 

In  addition,  the  rule  (.hange  clarifies 
that  a  member  may  be  summarily 
suspended  or  denied  access  to  E.xchange 
services  if  there  is  a  rea.snnable  belief 


''Src  .Article  X.  .Section  5  ofihe  CtiX's 

(ionstitiilion. 

'"ISli.S.C.  78f(b)(l988). 


'-15U.S.C;.  78f;b)is;(istH8i. 

•"See.  Cfi.  Sew  York  Stock  Exchang 
44W;  10.  Ifterprptdtion  .01. 

-'  isu.s.c.  raf(dK3)(i988). 
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that  th«  member  is  violating  and  will 
continue  to  violate  any  material 
provision  of  the  Rules  of  the  Exchange 
or  the  federal  securities  laws  or  the  rules 
promulgalHd  thereunder,  and  if  su»  h 
violdtions  indicnte  tliat  the  meinber 
cannot  be  pf^rmitted  to  continue  to  do 
business  witb  &ifety  to  investor;, 
creditors,  other  members,  or  thii 
ex(:haa;;«5.  This  provision  is  cori\isti'nt 
w  ifh  the  siui'.mary  su.sp"nsion 
provisinnf.  of  Section  B(d)(3)  of  ihs'  Ai.t 
and  uii-mly  .-.odififis  that  materia 
violations  of  KKch.inRe  rules  and  the  Act 
can  res»iJ  iii  a  finding  that  the  nusr.iber 
cannot  he  pirmiitted  to  corifin^e 
business  •  .i  1th  safely  to  cusfon>'r.s. 
credit f.rs  ^r  the  Exchange.  The 
Comniiss.'CJ!!  notes  that  in  det tannin ine 
that  a  material  violation  of  Exchanj^e 
ndes  or  th«  Act  and  niles  the  vund«r 
warrant  an  emergsncy  or  sumsTinry 
.suspension  under  Rule  2,  the  CHX  must 
take  into  consideration  the  eorryions 
nature  of  the  conduct  and  the  !ik»>!ihood 
of  continuing  violations. 

Proposed  Rule  2  also  sets  forth  nrw 
due  process  procedures  for  review  of  a 
summary  suspension  action  by  the  CHX 
president  under  the  rule.  Those 
provisions  ensure  that  a  person 
aggrieved  by  a  summary  suspension  will 
have  a  right  to  an  expeditious  review  of 
the  matter,  including  the  final  de<:?sion 
by  the  hearing  panel.  Under  the  new 
provisions,  any  person  suspended  under 
Rule  2  must  l)e  himished  with  the 
reasons  for  the  action  within  two 
business  days  of  the  suspensioti  In 
additiou  any  appeal  will  ho  h»^3rd 
within  10  days.  The  Commission 
believes  these  provisions  ensun? 
edequ.Tte  due  proress  and  that  a 
siisp«  n-ion  undrr  these  liew  provisions 
will  he  handled  and  treated  in  .t  limply 
manner,  mn.-,i.s?enl  with  the 
requi.Tiiit'nts  of  S«-i  lioa  f'Vi]}{7}  o'  tht; 
Art. 

Th;;  Coiiiftnssioi)  .'il*;!)  h»'ivjvi<^  ihat  the 
propo";*d  nilt?  i  h.i/;t;e  in  ^riopt  .^  fomi.Tl 
st.uui:.:  I  jf  rnvieA'  that  orohi'.-t".  .in 
appeni  pnn«!  fro-n  o'p.'iurniiii!  th.  Tut 
findfr's  (Jecisioi?  :!  the  f;i(.ti)r!l 
i.cnf.jusioiH  ;ire  s!ippfirtf:d  (»v 
suhstant!  )l  evi;iont,u  nnd  ii  the  iht  kion 
itself  is  not.jrhitror}',  capriuous.  or  an 
nhusoof  i]i';:r*'tlbn.  ii  c;>;nsi-;!R,'it  with 
.Scftinn  O'hM^]  nrthi  .Xf.t.^-"  S-v  tinii 
Gii))|7)  n"^(iir>js  fhn!  the  rulijs  of  rhr> 
ex(;haii^;o  (".^■>  idu  fair  piuc^dun-;;  ft)r 
discipiinipf'  rpembcrs  nnd  d^nyin;^ 
atT.e.^s  to  S'^rvi'*';-;  ofTe^'d  l>y  .in 
cxch.nnp/j.  T'teO-.nn.i.-y.fon  htj'.ii'ves  that 
.■»do|i'iii,c  a  forTiiil  st.ir'.d.fd  'Vr  r-jview 
will  ,1(1(1  tx:rtG!!'ity  .)iid  «;tjn;^i';tpn(."v  to 
the  Lxi  hnoj^'j's  .ippcll.iti'  prn<;k'ss. 


The  Commission  further  believes  the 
liability  provisions  described  above 
should  be  approved.  Specifically,  the 

nil*!  ciinnge  prohibiting  members  from 
suiiii^  Exrh-mge  officers,  directors, 
employees,  or  agents  of  the  Exch^age 
wil'  prevent  those  pnrtiss  from  having 
liiihib'y  to  members  when  acting  on 
oftl'  S;l  Exchange  business,  while 
mai;itc»Ining  members'  ability  to  pursue 
ar:!icn.s  .?gainsl  the  Ext  hange  i'self,  as 
X'  r  !.'  t>  tlie  ability  to  sue  t.hose  persons 
and  J'K  Exchar.-;e  for  violations  of  the 
frdrrt'  securities  laws.  Moreover,  luidsr 
th'.'  iirovisions,  actions  a-J.Juist  Bo?rd 
mcirbcrs  for  breach  of  fidisci.ir^'  duty 
( f-r.sisttiit  with  Deldware  law  cojld  .stsll 
he  p.i'bued.2*  The  Con-iru'.ss.-.j'i  btiieves 
thi.-:  p.ovision  is  '.onsistofit  with  the  A»:t 
because  it  will  help  to  er.vare  that  ?.uch 
P-  '■S'jns  will  he  ,3bie  to  t;arry  out  their 
dut'OR  under  th?  Act  and  enforce 
conipliam.e  with  the  Art.  the  rules 
th-Teunder  and  Exchange  rulos  without 
the  threat  of  personal  liability  from  a 
lawsuit. 

I.'i  addition,  limiting  the  liability  of 
the  Exchange  to  its  members  to  willful 
misconduct,  gross  negligence,  bad  faith, 
or  fraudulent  or  criminal  ai;ts  of  the 
Excliange  or  its  officers,  employees  or 
ageiitE.  will  preser\e  members'  right  to 
parsue  actions  against  the  Exchange  in 
ceriain  circumstances  where  the 
L>ic'iaage  should  be  held  accountable. 
Of  u  nere  there  has  been  a  violation  of 
the  r««lersl  securities  laws.  We  find  this 
provihion  consistent  with  the  Act  for  the 
.stiiiie  reasons  set  forth  in  our  order 
approving  a  limitation  on  Board  of 
Ci).  etiior  liability  for  monetary  damages 
for  bn  ach  of  fiduciary  duty. 2* 

Filially,  the  Commission  b«:lieves  that 
the  rj'.e  ch;;nge  requiriisg  that  luorTdxTs 
who  a.-e  unsuccessful  in  a  suit  against 
the  Ilxchan^e  to  pay  the  Exchange's 
legal  f«pensec  if  they  exceed  $50,000  is 
I  onsif.u  (it  with  Si!f;tioi!  6»b)(1)  uf  ihe 
A(  t.-'S  -.vhich  nKjuire"!  th.it  the  mler:  of 
tiie  fur.Yui'jyfi  provide  for  the  cfjuifable 
;i'!  )i.3t;o'i  cf  re^;^,nii.-ible  diii^s.  fees  and 
o'.h'=i-«<  h.trger.  .•;n7oag  itimombors. 
Be>,ai  ve  the  frrid.-;  to  pay  the  legal- 

■d  hv  thi-  lixcliani^b  i.i 


-  f.  r  St;.  7a(iiii(ri(i««iH|. 


-  ■••n 

liir  lire, 

rM'i)  1 
lOTJi 
liiibilil 
diri'rtci 
■lh.ll  r., 

luii-r 
Mn.h . 

uuf.? ;;' 

-■'I 


•  n>»w  loio  ciiies  nr,(  iiynflict  wiih  il." 
vrnl  rs.i.in!  nt  (rfivernor's  moi:ii'''j.-\  'i;ir>u«;mj 
•ji  M  ildui.iary  il'.i;','  appuiued  tjy  {lip 
•siun  in  Snfurilips  E>:<:h3nE(?  .'.in  R.-!c.'^r  No 
Vpnl  17   VK.A],  59  iH  ll}5«6  (Ajiril  ;V, 
liaJ  nrt)vi.<ion  limity  a  gcivi-mors  !:i.,jn't.i^ 
for  a  lifjifcti  of  ih'iir  ri<tii(!,iry  il;,iv  .i.4  ,j 
!o  tli«;  full  cxti  .It  of  Uo.U'AHri!  si.iip  bw. 
'?'.  .3S  wtll  ,i!i  ihp  new  [jrovisran  twrrtg 
ij  heicii,  \k\.\  nol  prf^v.-ni  ih«  intp'j.s,:; on  of 
jal  rem?rii»»  fcir  tina.'-.h  .if  riiimj.jrv  liiily, 
rexcis.'iwn.ind  iiijum:l:o.i. 
Si>.;iiriii(>s  Evi.li.tn^.T  Act  K.!!,'.-;' Nu    v'.'iin, 
-(j/'i(i  .V/.i?  (j/.o  Sfi.iiriiins  b'xLtwnRe  Art 
\'ii.  ".OMf)  (Kiihfiury  f,.  1'>'t2l,  ,7  IH  Sl^S 
ry  12,  l'J<i2l. 

S.C  nii(!)i(4l{l!>iW). 


>' 


defending  legal  suits  are  generated,  in 
part,  by  membership  fees,  the 
(.x)inriiission  beheves  the  rule  clwnge 
reflects  a  reasonable  business  decision 
by  the  membership  to  shift  the  financial 
burden  of  litigation  to  the  resp)onsihle 
monsbtr  under  certain  circumstances. 
Because  the  Exchange's  legal  expen-^cs 
uiust  i>?  reasonable  and  must  bccjuc  to 
at  le.'st  550,000  before  a  memb<;r  woidd 
be  obligated  to  ^.ompensate  the 
ExcV -1.  •ge,  ihe  Commission  believes  th.j 
Pile  change  should  not  provide  an 
undue  disincentive  to  litigation,  in  so 
f  tr  as  it  will  permit  the  d:s«:over7 
pr:(-d;xi  to  assess  the  merits  of  tiiS 
mei.nbers'  erases.  The  Commis.^on  iil:,o 
note:;  Ihat  th>3  prevision  specincaMy 
px(  lodes  internal  disciplinary  actions 
by  the  Exchange  and  administfative 
appeals.  This  will  ensure  that  memben; 
wil!  be  ab!s  to  ireely  pursue  their  righl 
to  appeal  any  di.'Uiiplinary  action 
brought  by  the  Exchange  for  violations 
of  its  rules.  The  Commission  also  notes 
that  if  the  minimum  amount  inrtheiee 
provision  were  substantially  lower  it 
might  have  a  more  difEcult  time 
concludi.^g  that  the  pcovision  was 
consistent  with  Section  6(b)(4)  bei-iusu 
suf:h  a  lower  thrtjshold  amount  could  be 
found  to  represent  an  inequitable 
allocation  of  fees  to  the  disadvantage  of 
certain  members. 

The  rule  change  and  amendments 
nos.  1  and  2  were  published  in  the 
Federal  Register  for  the  full  statutory 
pericjd  and  no  comments  were 
received.^''  /vmendnient  nos.  3,  4,  5,  arid 
(,  generally  nanowed  the  scope  uf  tiie 
proposal  as  published  in  the  Federal 
Register  and  made  clarifying  and 
technicxd  changes.  The  Comioission 
therefore  finds  good  cau.se  for  appcoviiig 
ainenrinie.nt  nos.  3,  4,  5,  and  6  to  the 
rule  change  prior  to  the  thirtieth  day 
.  after  pubhcatio'.i  o!  notice  of  filing 
lliereoJ. 

IV.  Solicitation  -if  Ccmmeats 

Irile;es!(.rd  per;;cris  ;.re  invited  to 
submit  v/ritlcndaia,  views  aiid 
ariiuujiir.ts  coivxpiiii^  aniendmeui  no.s. 
3, 4,  5,  ar.d  5.  Ferscns  making  wsittai 
sub!ni.-,.sio:is  shc^id  fia  r,ix  copies 
tiicreyf  with  the  .Scci-jtary,  Securities 
and  Ex(.h<'.rige  Cocijuission,  4D0  Fifth 
Street  N\V.,\Vash:n-ton,  DC  20.54i). 
Copi'js  of  th.c  -oub.ni^sion,  ail  suh«;o<;Hrnf 
crne!idr:i;i,its,  all  v-rit  rn  siatemcnis 
w.th  re^jxicl  t'.'  the  prcposed  rule 
(Jianpjt  tiuit  arc  fil  si  with  the 
Comnii,:s!an,  and  all  written 
com!ni:;u-..;i;ii;ris  rcl;,ttlng  to  the     - 
p.-opo>f  d  rale  change  between  the 
Commission  and  any  |>ersoii,  other  than 


•"  .St."  Six  i.Miitai  ExLhanp*  Act  Release  No.  .i-i  i4^' 

(|:ii:i'  1.  V.)'«)  S'tlR  2<i^hl  (.|i!nP  6,  iJHM) 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubHc  Reference 
Section,  450  Fifth  Street  N\V.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-31 
and  should  be  submitted  by  September 
6, 1994. 

V.  Conclusion 

Based  on  the  above  the  Co.airr.ission 
finds  that  the  proposed  nile  change  is 
consistent  with  the  Act. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-CHX-93-31) 
as  amended,  including  amendments 
nos.  3, 4,  5.  and  6  on  an  accelerated 
basis,  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland . 

Deputy  Secretar}'. 

IFR  Doc.  94-19961  Filed  8-15-94;  8:45  am) 
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[Rel.  No.  IC-29461 ;  81 1-6933] 

Equity  Portfolio;  Notice  of  Application 

August  9, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Oeregistration  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPLICANT:  Equity  Portfolio. 
RELEVANT  ACT  SECTION:  Section  8(0- 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNO  DATE:  The  application  was  filed 
on  June  3. 1994  and  amended  on  August 
1.1994. 

HEARING  OR  NOTinCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  6. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 


Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretar>-. 
ADDRESSES:  Secretary,  SEC.  450  Fiftli 
Street.  N.W.,  Washington.  D.C.  2054S. 
Applicant,  6  St.  James  Avenue.  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  942-0573.  or  Robert  A.  Robert.son. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Invest. -nent  Company 
Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  New  York  trust,  is  an 
open-end  management  investment 
company.  On  October  11, 1989, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  and 
a  registration  statement  on  Form  N-lA 
pursuant  to  section  8(b).  Applicant 
never  registered  its  securities  pursuant 
to  the  Securities  Act  of  1933. 

2.  Applicant  was  organized  as  a 
master  fund  in  a  master/feeder 
arrangement  with  Yankee  Funds, 
another  registered  management 
investment  company.  Yankee  Equity 
Fund,  a  portfolio  of  Yankee  Funds, 
invested  in  applicant  and  owned 
substantially  all  of  applicant's  units  of 
beneficial  interest. 

3.  On  February  22, 1993,  the  boards 
of  trustees  of  Yankee  Funds  and 
applicant  approved  a  plan  of 
reorganization  whereby  all  of 
applicant's  assets  would  be  transferred 
to  Galaxy  Equity  Growth  Fund,  a 
portfolio  of  The  Galaxy  Fund.  In 
accordance  with  rule  17a-8,  the  trustees 
of  applicant  and  The  Galaxy  Fund 
determined  that  the  reorganization  was 
in  the  best  interests  of  each  trust,  and 
that  the  interests  of  the  existing 
shareholders  of  each  trust  would  not  be 
diluted  as  a  result.* 

4.  A  combined  proxy  statement  and 
prospectus  was  sent  to  Yankee  Equity 


*M5  U.S.C  7e»(b)(2)  (1988). 
"17  CFR  200.3O-3(«)(12)  (1993). 


'  Applicant  and  the  Galaxy  Equity  Growth  Fund 
may  be  deemed  to  be  affiliated  persons  of  each 
other  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and  common  officers. 
Although  purchases  and  sal«s  between  affiliated 
persons  generally  are  prohibited  by  section  17(a). 
rule  l7a-8  provides  an  exemption  for  certain 
purchases  and  sale*  among  investment  companies 
that  are  affiliated  persons  of  each  other  solely  by 
reason  of  having  a  common  investment  adviser, 
conanon  directors,  and/or  common  ofScers. 


Fund's  shareholders  on  April  11, 1993. 
Definitive  copies  of  such  materials  were 
filed  with  the  SEC  as  part  of  The  Galaxy 
Fund's  registration  on  April  23, 1993.  A 
majority  of  the  shareholders  of  Yankee 
Equity  Fund  approved  the 
reorganization  at  a  meeting  held  on  Mav 
6, 1993.  and  Yankee  Equity  Fund,  as 
holder  of  a  majority  of  the  units  of 
beneficial  interest  of  applicant, 
approved  the  reorganization  bv  v.  ritttn 
consent  dated  Mav  6, 1993. 

5.  On  May  7, 1993.  applicant 
transferred  all  of  its  assets  and  liabilities 
to  CJalaxy  Equity  Gro\Nlh  Fund  in 
exchange  for  shares  of  that  fund. 
Thereafter,  applicant  distrihutci  ■'if 
Galaxy  Equity  Groulh  Fund  shart^  to  its 
shareholders.  Applicant's  shareholder; 
received  shares  of  the  Galaxy  Equity 
Growth  Fund  with  an  aggregate  net  asset 
value  equal  to  the  aggregate  net  asset 
value  of  their  respective  interests  in 
applicant. 

6.  In  connection  with  the 
reorganization,  applicant  incurred 
expenses  such  as  professional  fees, 
custody  and  administration  fees  and 
expenses  totaHng  $32,614.  The  expenses 
were  paid  by  applicant. 

7.  AppUcant  nas  no  outstanding  debts 
or  liabihties.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mai^gar^  H.  McFarland. 
Depu  ty  Secretary. 
[FR  Doc.  94-19962  Filed  8-15-94;  8:45  am) 
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[Rel.  No.  IC-20460;  81 1  -6271] 

Equity  Income  Portfolio;  Notice  of 
Application 

August  9.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Oeregistration  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPUCANT:  Equity  Income  Portfolio. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlLMG  DATE:  The  application  was  filed 
on  June  3, 1994  and  amended  on  August 
1.1994. 

HEARING  OR  NOTIFICATION  OF  HEARH«Q:  An 

order  granting  the  application  will  be 
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issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  6, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notiHcation 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  6  St.  James  Avenue,  Boston, 
Massachusetts  02116. 
FOR  FURT>«R  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management . 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  New  York  trust,  is  an 
open-end  management  investment 
company.  On  January  29. 1991, 
applicant  Hied  a  notification  of 
registration  pursuant  to  section  8(a)  and 
a  registration  statement  on  Form  N-IA 
pursuant  to  section  8(b).  Applicant 
never  registered  its  securities  under  the 
Securities  Act  of  1933. 

2.  Applicant  was  organized  as  a 
master  fund  in  a  master/ft5eder 
arrangement  with  Yankee  Funds, 
another  registered  management 
investment  company.  Yankee  Equity 
Income  Fund,  a  portfolio  of  Yankee 
Funds,  invested  in  applicants  units  of 
beneficial  interest. 

3.  On  February  22,  1993,  the  boards 
of  trustees  of  Yankee  Funds  and. 
applicant  approved  a  plan  of 
reorganization  whereby  all  of 
applicant's  assets  would  be  transferred 
to  Galaxy  Equity  Growth  Fund,  a 
portfolio  of  The  Galaxy  Fund.  In 
accordance  with  rule  17a-8,  the  trustees 
of  applicant  and  The  Galaxy  Fund 
determined  that  the  reorganization  was 
in  the  best  interests  of  each  trust,  and 
that  the  interests  of  the  existing 
shareholders  of  each  trust  would  not  be 
diluted  as  a  result.^ 


4.  A  combined  proxy  statement  and 
prospectus  was  sent  to  Yankee  Equity 
Income  Fimd's  shareholders  on  April 
11, 1993.  Definitive  copies  of  such 
materials  were  filed  with  the  SEC  as 
part  of  The  Galaxy  Fund's  registration 
on  April  23. 1993.  A  majority  of  the 
shareholders  of  Yankee  Equity  Income 
Fund  approved  the  reorganization  at  a 
meeting  held  on  May  6. 1993,  and 
Yankee  Equity  Income  Fund,  as  holder 
of  a  majority  of  the  units  of  beneficial 
interest  of  applicant,  approved  the 
reorganization  by  written  consent  dated 
May  6, 1993. 

5.  On  May  7,  1993,  applicant 
transferred  all  of  its  assets  and  liabilities 
to  Galaxy  Equity  Growth  Fund  in 
exchange  for  shares  of  that  fund. 
Thereafter,  applicant  distributed  the 
Galaxy  Equity  Growth  Fund  shares  to  its 
shareholders.  Applicant's  shareholders 
received  shares  of  the  Galaxy  Equity 
Growth  Fund  with  an  aggregate  net  asset 
value  equal  to  the  aggregate  net  asset 
value  of  their  respective  interests  in 
apphcant. 

6.  In  connection  with  the 
reorganization,  applicant  incurred 
expenses  such  as  professional  fees, 
custody  and  administration  fees  and 
expenses  totaling  $24,429.  The  expenses 
were  paid  by  applicant. 

7.  Applicant  has  no  outstanding  debts 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  proposed  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

FuT  the  SEC,  by  the  Division  of  Investment 
Maiiagt'inent,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-19963  Filed  8-15-94;  8:45  ,im| 

BILLING  CODE  8010-01-M 


[Release  No.  IC-20462;  812^9070] 
Hartford  Life  Insurance  Company  et  at. 

August  f).  1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"  or 
"Comraission"). 


'  Applicant  and  the  Galaxy  Equity  Growth  Fund 
may  be  deemed  to  be  affiliated  person.s  of  eath 


olhfir  by  leason  of  having  a  common  inve.stmBnl 
diivispr.  common  di.'ectors,  and  common  officer.*;. 
Ahhough  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  section  17(al, 
rule  17a-e  provides  an  exemption  for  certain 
purchase*  and  sales  among  investment  companies 
ibat  are  affiliated  persons  of  each  other  solely  by 
rea.son  of  having  a  common  investment  adviser, 
tommon  directors,  and/or  common  officprs. 


ACTION:  Notice  of  Application  for 
Exemptions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Hartford  Life  Insurance 
Company  ("Hartford  Life"),  Hartford 
Life  Insurance  Company/Separate 
Account  Three  (the  "Separate 
Account"),  and  Hartford  Equity  Sales 
Company.  Inc.  ("HESCO"J. 
RELEVANT  1940  ACT  SECTIONS: 
Exemptions  requested  under  Section 
6(c)  from  Sections  26(a)(2)(C)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Accoimt, 
which  funds  certain  deferred  variable 
annuity  contracts  called  the  Hartford 
Life  Variable  Annuity  Contract  (the 
"Contracts"). 

FILING  DATE:  The  Application  was  filed 
on  June  24, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  ofthe  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  September  6, 1994,  and 
must  be  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  must  state 
the  nature  ofthe  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  5th  Street, 
NVV.,  Washington,  DC  20549. 
Applicants,  c/o  Rodney  J.  Vessels, 
Counsel,  Hartford  Life  Insurance 
Companies,  200  Hopmeadow  Street, 
Simsbury,  Connecticut  06070. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Christopher  Sprague.  Senior  Staff 
Attorney,  or  Michael  V.  Wible,  Special 
Counsel,  both  at  (202)  942-0670,  Office 
of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  ofthe 
Application.  The  complete  Application 
is  available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicant's  Representations 

1.  Hartford  Life  was  originally 
incorporated  under  the  laws  of 
Massachusetts  on  June  5, 1902,  and 
subsequently  was  redomiciled  in 
Connecticut.  Hartford  Life  is  a  stock  life 
insurance  company  engaged  in  the 
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business  of  writing  health  and  life 
insurance,  both  ordinary  and  group,  in 
all  States  of  the  United  States  and  in  the 
District  of  Columbia. 

2.  On  June  13. 1994,  the  Board  of 
Directors  of  Hartford  Life  passed  a 
corporate  resolution  establishing  the 
Separate  Account  under  Connecticut 
law.  On  June  23. 1994.  the  Separate 
Account  registered  as  a  unit  investment 
trust  under  the  1940  Act.  The  Contracts 
will  be  offiered  for  sale  by  HESCO,  the 
designated  principal  underwriter  for  the 
Contracts.  HESCO  is  a  broker-dealer 
registered  with  the  Conunission  under 
the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  National  Association 
of  Securities  Dealers.  Inc. 

3.  The  Contract  Owner  has  the  right 
to  allocate  purchase  payments  to  several 
sub-accounts  of  the  Separate  Account, 
each  of  which  invests  in  a 
corresponding  series  of  Dean  Witter 
Select  Dimensions  Investment  Series. 
a.id  open-end  diversified  investment 
company.  A  Contract  Owner  also  may 
allocate  purchase  payments  to  Hartford 
Life's  Fixed  Account.  The  Contract 
offers  a  death  benefit  that  is  applicable 
prior  to  the  annuity  commencement 
dale  as  well  as  four  annuity  options, 
including  an  annuity  payable  duringihe 
lifetime  of  the  annuitant. 

4.  The  Contract  Owner  will  not  pay  a 
sales  charge  at  the  time  of  a  premium 
payment,  although  a  contingent  deferred 
sales  charge  may  be  assessed  against 
Contract  values  upon  surrender.  The 
length  of  time  from  receipt  of  a 
premium  payment  to  the  time  of 
surrendeyletermines  the  contingent 
deferred  sales  charge.  Specifically,  the 
contingent  deferrpd  sales  charge  equals 
6%  of  a  premium  payment  surrendered 
in  the  payment's  first  year,  6%  during 
the  second  year.  5%  during  the  third 
year,  5%  during  the  fourth  year,  4% 
during  the  fifth  year.  3%  during  the 
sixth  year,  2%  during  the  seventh  year, 
and  0%  for  all  older  premium 
payments. 

5.  During  the  first  seven  Contract 
years,  on  a  non-cumulative  basis,  a 
Contract  Owner  may  make  a  partial 
surrender  of  Contract  values  of  up  to 
10%  of  the  aggregate  premium 
payments  made  to  the  Contract  (as 
determined  on  the  date  of  the  requested 
withdrawal)  without  the  application  of 
the  contingent  deferred  sales  charge. 
After  the  seventh  Contract  year,  the 
Contract  Owner  may  make  a  partial 
surrender  of  the  greater  of  10%  of 
premium  payments  made  during  the 
seven  years  prior  to  the  surrender  or 
100%  of  the  Contract  value  less  the 
premium  payments  made  during  the 
seven  years  prior  to  the  surrender 


without  the  application  of  the 
contingent  deferred  sales  charge. 

6.  Each  Contract  anniversary,  Hartford 
Life  will  deduct  a  $30  maintenance  fee 
from  each  Contract  Owner's  Contract 
value  to  reimburse  it  for  expenses 
relating  to  administration  and 
maintenance  of  the  Contract  and  the 
sub-accounts  of  the  Separate  Account. 
There  is  no  annual  maintenance  fee 
with  respect  to  Contracts  with  more 
than  $50,000  of  Contract  value  on  the 
Contract  anniversary.  In  addition. 
Hartford  Life  will  make  a  daily  charge 

at  the  rate  of  .15%  p>er  annum  against 
the  assets  of  the  Separate  Account 
during  both  the  accumulation  and 
annuity  phases  of  the  Contracts  for 
administration  expenses.  Neither  of 
these  charges  may  be  increased  during 
the  life  of  the  Contracts.  Total  revenues 
from  all  administrative  charges  under 
the  Contracts  are  not  expected  to  exceed 
Hartford  Lite  s  average  expected  costs  of 
administering  the  Contracts. 

7.  The  Contracts  will  provide  for  the 
deduction  of  a  1.25%  annual  asset 
charge  that  will  be  paid  to  Hartford  Life 
on  a  daily  basis  for  providing  mortality 
and  expense  guarantees  with  respect  to 
the  Contracts.  Hartford  Life  estimates 
that  this  charge  will  be  composed  of  a 
.90%  mortality  risk  component  and  a 
.35%  expense  risk  component.  The 
mortality  undertaking  provided  by 
Hartford  Life,  assuming  the  selection  of 
one  of  the  forms  of  life  armuities,  is  to 
make  monthly  annuity  payments 
(determined  in  accordance  with  the 
1983(a)  Individual  Annuity  Mortality 
Table  with  ages  set  back  one  year  and 
other  provisions  contained  in  the 
Contract)  to  Contract  Owners  regardless 
of  how  long  an  aimuitant  may  live,  and 
regardless  of  how  long  all  annuitants  as 
a  group  may  live.  Hartford  Life  also 
incurs  a  mortality  risk  because  of  its 
liability  to  pay  a  minimum  death  benefit 
under  the  Contract  Hartford  Life  may 
experience  a  profit  or  a  loss  on  the 
mortality  component  of  the  chaise, 
depending  on  the  actual  mortality 
experience  of  Contract  owners  and 
Contract  annuitants.  The  expense  risk 
assumed  by  Hartford  Life  is  the  risk  that 
the  administrative  fees  may  be 

i  nsu  fficient  to  cover  actus  I  expen  ses . 
The  rate  of  the  mortality  and  expense 
risk  charge  cannot  be  increased.  If  the 
charge  is  insufficient  to  cover  the  actual 
cost  of  the  expense  risk  undertaking. 
Hartford  Life  will  bear  the  loss. 
Conversely,  if  the  charge  proves  more 
than  sufficient,  the  excess  will  be 
surplus  to  Hartford  Life  and  will  be 
available  for  any  proper  corporate 
purpose.  Hartford  Life  expects  a 
reasonable  profit  from  the  mortality  and 
expen.se  risk  charge. 


8.  Applicairts  ask  that  the  requested 
order  apply  to  the  Separate  Account  and 
to  future  separate  accounts  issuing 
contracts  that  are  substantially  similar 
to  the  Contracts. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
Section  6{c)  of  the  1940  Act  granting 
exemptions  frt>m  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  the  mortality  and  expense 
risk  chaise.  Sections  26(a)(2)(C)  and 
27(c)(2)  prohibit  a  registered  unit 
investment  trust  and  any  depositor  or 
underwriter  thereof  from  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments  are 
deposited  with  a  trustee  or  custodian 
having  the  qualifications  prescribed  by 
Section  26(a)(1)  of  the  1940  Act  and  are 
held  under  an  agreement  that  p'ovides 
that  no  payment  to  the  depositor  or 
principal  underwriter  shall  be  allowed 
except  a  fee,  not  exceeding  such 
reasonable  amount  as  the  Commission 
may  prescribe,  for  bookkeeping  and 
other  administrative  serv  ices. 
Applicants*  proposed  mortality  and 
expense  risk  charge  would  not  be 
considered  a  bookkeeping  and 
administrative  expense. 

2.  Applicants  have  consented  that  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  may  be  made 
subject  to  the  following  representations: 

(a)  The  mortality  and  expense  risk 
charge  is  reasonable  in  relation  to  the 
risks  assumed  by  Hartford  Life  under 
the  Contracts. 

(b)  The  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
contracts  as  determined  by  a  survey  of 
comparable  contracts  issued  by  a  large 
number  of  other  insurance  companies. 
Applicants'  Contract  is  comparable  to 
the  contracts  of  other  insurance' 
companies  in  that  (i)  current  charge 
levels  are  approximately  the  same;  (ii) 
all  provide  minimum  death  benefit 
guarantees  the  same  as  or  lower  than 
Applicants'  Contract;  (iii)  all  have 
guaranteed  annuity  purchase  rates;  (iv) 
all  have  the  same  special  accounting 
system  for  separate  account  unit  value 
administration;  and  (v)  all  are  offefed  in 
the  same  market.  Hartford  Life 
undertakes  to  maintain  at  its  Home 
Office  available  to  the  Commission 
upon  request  a  memorandum  setting 
forth  in  detail  the  methodology  and 
contracts  of  other  insurance  companies 
underlying  this  representation. 

(c)  There  is  the  likelihood  that  the 
proceeds  from  explicit  sales  loads  will 
be  insufficient  to  cover  the  expected 
costs  of  distributing  the  Contracts.  Any 
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shortfall  will  be  covered  from  the  assets 
of  the  general  account,  which  may 
include  profit  from  the  mortality  and 
expense  risk  charge.  Therefore,  Hartford 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  Separate 
Account's  distribution  Rnancing 
arrangement  will  benefit  the  Separate 
Account  and  Contract  Owners.  Hartford 
Life  undertakes  to  maintain  at  its  Home 
Office  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for 
this  representation;  and 

(d)  The  Separate  Account  will  invest 
only  inopen-end  management 
companies  which  have  undertaken  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
open-end  management  company, 
formulate  and  approve  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses. 

Applicants'  Conclusion 

Applicants  request  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  order  that  they  may  offer 
and  sell  the  Contracts  subject  to  the 
charge  for  mortality  and  expense 
guarantees  described  above.  Applicants 
submit  that,  for  all  of  the  reasons  stated 
herein,  the  requested  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  meet 
the  standards  set  out  in  Section  6(c)  of 
the  1940  Act.  Applicants  assert  that  the 
requested  exemptions  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-19960  Filed  8-15-94;  8:45  am) 
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m  Hartford  Life  and  Annuity 
Insurance  Company  et  al. 

August  9, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act' 


APPLICANTS:  ITT  Hartford  Life  and 
Annuity  Insurance  Company  ("ITT 
Hartford"),  ITT  Hartford  Life  and 
Annuity  Insurance  Company/Separate 
Account  Three  (the  "Separate 


Account"),  and  Hartford  Equity  Sales 
Company,  Inc.  ("HESCO"). 
RELEVANT  1940  ACT  SECTIONS: 
Exemptions  requested  under  Section 
6(c)  from  Sections  26(a)(2)(C)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  ofthe  Separate  Account, 
which  funds  certain  flexible  premium 
deferred  variable  annuity  contracts 
called  the  ITT  Hartford  Variable 
Annuity  Contract  (the  "Contracts  "). 
FILING  DATE:  The  Application  was  filed 
on  June  24, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  ofthe  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  September  6, 1994,  and 
must  be  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  must  state 
the  nature  ofthe  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SBC's  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Rodney  J.  Vessels, 
Counsel,  Hartford  Life  Insurance 
Companies,  200  Hopmeadow  Street, 
Simsbury,  Connecticut  06070. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague.  Senior  Staff 
Attorney,  or  Michael  V.  Wible,  Special 
Counsel,  both  at  (202)  942-0670,  Office 
of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  ofthe 
Application.  The  complete  Application 
is  available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  ITT  Hartford,  formerly  ITT  Hartford 
Life  Insurance  Corporation,  is  domiciled 
in  the  State  of  Wisconsin,  and  was 
incorporated  on  January  9, 1956.  ITT 
Hartford  is  a  stock  life  insurance 
company  engaged  in  the  business  of 
writing  both  individual  and  group  life 
insurance  and  annuities  in  all  states  of 
the  United  States  (except  New  York) 
and  in  the  District  of  Columbia. 

2.  On  June  13, 1994,  the  Board  of 
Directors  of  ITT  Hartford  passed  a 
corporate  resolution  establishing  the 


Separate  Account  under  Connecticut 
law.  On  June  23, 1994,  the  Separate 
Account  registered  as  a  unit  investment 
trust  under  the  1940  Act.  The  Contracts 
to  be  issued  by  the  Separate  Account 
will  be  offered  for  sale  by  HESCO,  the 
designated  principal  underwriter  for  the 
Contracts.  HESCO  is  a  broker-dealer 
registered  with  the  Commission  under 
the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  National' Association 
of  Securities  Dealers,  Inc. 

3.  The  Contract  Owner  has  the  right 
to  allocate  purchase  payments  to  several 
sub-accounts  ofthe  Separate  Account, 
each  of  which  invests  in  a 
corresponding  series  of  Dean  Witter 
Select  Dimensions  Investment  Series,  an 
open-end  diversified  investment 
company.  A  Contract  Owner  also  may 
allocate  purchase  payments  to  ITT 
Hartford's  Fixed  Account.  The  Contract 
offers  a  death  benefit  that  is  applicable 
prior  to  the  annuity  commencement 
date  as  well  as  four  annuity  options, 
including  an  annuity  payable  during  the 
lifetime  of  the  annuitant. 

4.  The  Contract  Owner  will  not  pay  a 
sales  charge  at  the  time  of  a  premium 
payment,  although  a  contingent  deferred 
sales  charge  may  be  assessed  against 
Contract  values  upon  surrender.  The 
length  of  time  from  receipt  of  a 
premium  payment  to  the  time  of 
surrender  determines  the  contingent 
deferred  sales  charge.  Specifically,  the 
contingent  deferred  sales  charge  equals 
6%  of  a  premiiun  payment  surrendered 
in  the  payment's  first  year,  6%  during 
the  second  year,  5%  during  the  third 
year,  5%  during  the  fourth  year,  4% 
during  the  fifth  year,  3%  during  the 
sixth  year,  2%  during  the  seventh  year, 
and  0%  for  all  older  premium 
payments. 

5.  During  the  first  seven  Contract 
years,  on  a  non-cumulative  basis,  a 
Contract  Owner  may  make  a  partial 
surrender  of  Contract  values  of  up  to 
10%  ofthe  aggregate  premium 
payments  made  to  the  Contract  (as 
determined  on  the  date  of  the  requested 
withdrawal)  without  the  application  of 
the  contingent  deferred  sales  charge. 
After  the  seventh  Contract  year,  the 
Contract  Owner  may  make  a  partial 
surrender  ofthe  greater  of  10%  of 
premium  payments  made  during  the 
seven  years  prior  to  the  surrender  or 
100%  of  the  Contract  value  less  the 
premium  payments  made  during  the    ■ 
seven  years  prior  to  the  surrender 
without  the  appHcation  ofthe 
contingent  deferred  sales  charge. 

6.  Each  Contract  anniversary,  ITT 
Hartford  will  deduct  a  $30  maintenance 
fee  from  each  Contract  Owner's  Contract 
value  to  reimburse  it  for  expenses 
relating  to  administration  and 
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maintenance  of  the  Contract  and  the 
sub-accounts  of  the  Separate  Account. 
There  is  no  annual  maintenance  fee 
with  respect  to  Contracts  with  more 
than  $50,000  of  Contract  value  on  the 
Contract  anniversary.  In  addition,  ITT 
Hartford  will  make  a  daily  charge  at  the 
rate  of  .15%  per  annum  against  the 
assets  of  the  Separate  Account  during 
both  the  accumulation  and  annuity 
phases  of  the  Contracts  for 
administration  expenses.  Neither  of 
these  charges  may  be  increased  during 
the  life  of  the  Contracts.  Total  revenues 
from  all  administrative  charges  under 
the  Contracts  are  not  expected  to  exceed 
ITT  Hartford's  average  expected  costs  of 
administering  the  Contracts. 

7.  The  Contracts  will  provide  for  the 
deduction  of  a  1.25%  annual  asset 
charge  that  will  be  paid  to  ITT  Hartford 
on  a  daily  basis  for  providing  mortality 
and  expense  guarantees  with  respect  to 
the  Contracts.  ITT  Hartford  estimates 
that  this  charge  will  be  composed  of  a 
.90%  mortality  risk  component  and  a 
.35%  expense  risk  component.  The 
mortality  undertaking  provided  by  ITT 
Hartford,  assuming  the  selection  of  one 
of  the  forms  of  life  annuities,  is  to  make 
monthly  annuity  payments  (determined 
in  accordance  with  the  1983(a) 
Individual  Annuity  Mortality  Table 
with  ages  set  back  one  year  and  other 
provisions  contained  in  the  Contract)  to 
Contract  Owners  regardless  of  how  long 
an  annuitant  may  live,  and  regardless  of 
how  long  all  annuitants  as  a  group  may 
live.  ITT  Hartford  also  incurs  a  mortality 
risk  because  of  its  liability  to  pay  a 
minimum  death  benefit  under  the 
Contract.  ITT  Hartford  may  experience  a 
profit  or  a  loss  on  the  mortality 
component  of  the  charge,  depending  on 
the  actual  mortality  experience  of 
Contract  owners  and  Contract 
annuitants.  The  expense  risk  assumed 
by  ITT  Hartford  is  the  risk  that  the 
administrative  fees  may  be  insufficient 
to  cover  actual  expenses.  The  rate  of  the 
mortality  and  expense  risk  charge 
cannot  be  increased.  If  the  charge  is 
insufficient  to  cover  the  actual  cost  of 
the  expense  risk  undertaking,  ITT 
Hartford  will  bear  the  loss.  Conversely, 
if  the  charge  proves  more  than 
sufficient,  the  excess  will  be  surplus  to 
ITT  Hartford  and  will  be  available  for 
any  proper  corporate  purpose.  ITT 
Hartford  expects  a  reasonable  profit 
from  the  mort.ality  and  expense  risk 
chart^e. 

8.  Applicants  ask  that  the  requested 
order  apply  to  the  Separate  Account  and 
to  future  separate  accounts  issuing 
contracts  that  are  substantially  similar 
to  the  Contracts. 


Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  the  mortality  and  expense 
risk  charge.  Sections  26(a)(2)(C)  and 
27(c)(2)  prohibit  a  registered  unit 
investment  trust  and  any  depositor  or 
underwriter  thereof  from  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments  are 
deposited  with  a  trustee  or  custodian 
having  the  qualifications  prescribed  by 
Section  26(a)(1)  of  the  1940  Act  and  are 
held  under  an  agreement  that  provides 
that  no  payment  to  the  depositor  or 
principal  underwriter  shall  be  allowed 
except  a  fee,  not  exceeding  such 
reasonable  amount  as  the  Commission 
may  prescribe,  for  bookkeeping  and 
other  admir,:r,irative  services. 
Applicants'  proposed  mortalitv  and 
expense  risk  charoe  would  not  be 
considered  a  bookkeeping  and 
administrative  expense. 

2.  Applicants  have  consented  that  the 
requested  e.xemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  may  be  made 
subject  to  the  following  representations: 

(a)  The  mortality  and  expense  risk 
charge  is  reasonable  in  relation  to  the 
risks  assumed  by  ITT  Hartford  under  the 
Contracts: 

(b)  The  mortality  and  expense  risk 
charge  is  within  the  range  of  industr\- 
practice  for  comparable  annuity 
contracts  as  determined  by  a  survey  of 
comparable  contracts  issued  by  a  large 
number  of  other  insurance  companies. 
AppHcants'  Contract  is  comparable  to 
the  contracts  of  other  insurance 
companies  in  that  (i)  current  charge 
levels  are  approximately  the  same;  (ii) 
all  provide  minimum  death  benefit 
guarantees  the  same  as  or  lower  than 
Applicants'  Contract:  (iii)  all  have 
guaranteed  annuity  purchase  rates;  (iv) 
all  have  the  same  special  accounting 
system  for  separate  account  unit  value 
administration;  and  (v)  all  are  offered  in 
the  same  market.  ITT  Hartford 
undertakes  to  maintain  at  its  Home 
Office  available  to  the  Commission 
upon  request  a  memorandum  setting 
forth  in  detail  the  methodologv  and 
contracts  of  other  insurance  companies 
underlying  this  representation. 

(c)  There  is  tlie  likelihood  that  the 
proceeds  from  explicit  sales  loads  will 
be  insufficient  to  cover  the  expected 
costs  of  distributing  the  Contracts.  Any 
shortfall  will  be  covered  from  the  assets 
of  the  general  account,  which  mav 
include  profit  from  the  mortality  and 
expense  risk  charge.  Therefore,  ITT 
Hartford  has  concluded  that  there  is  a 


reasonable  likelihood  that  the  Separate    i 
Account's  distribution  financing 
arrangement  will  benefit  the  Separate      ' 
Account  and  Contract  Owners.  ITT  [ 

Hartford  undertakes  to  maintain  at  its 
Home  Office  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for 
this  representation;  and 

(d)  The  Separate  Account  will  invest 
only  in  open-end  management 
companies  which  have  undertaken  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
open-end  management  company, 
formulate  and  approve  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses. 

Applicants'  Conclusion 

Applicants  request  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  so  that  they  may  offer  and  sell 
the  Contracts  subject  to  the  ct,:'--.-  for 
mortality  and  expense  guarantees 
described  above.  Applicant?  submit 
that,  for  all  of  the  reasons  stated  herein, 
the  reque.sted  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  meet  the 
standards  set  out  in  Section  6(c)  of  the 
1940  Act.  Applicants  assert  that  the 
requested  exemptions  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  bv  the  policv  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary: 

IFR  Doc.  94-19959  Filed  8-15-94:  8:45  am| 
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[Rel.  No.  IC-20458;  811-5924] 

Tax-Exempt  Income  Portfolio  A;  Notice 
of  Application 

.August  9.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  Tax-Exempt  IiK.ome  Portfoiio 
A. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  and  order  declaring  that  it  has 
ceased  to  he  an  investment  companv 
FILING  DATE:  The  application  was  filed 
on  June  3.  1994  and  an:ended  on  .-\ut;usf 
1.1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
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issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appiiaint  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  6, 1994.  and  should  be 
accompanied  by  proof  of  .service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  4.50  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  6  St.  James  Avenue,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORIMATION  CONTACT: 
James  E  Anderson,  StafT  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMCMTARY  IMFORMATIOM:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  New  York  trust,  is  an 
open-end  management  investment 
company.  On  October  6, 1989,  appli(ant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  and  a 
registration  statement  on  Form  N-iA 
pursuant  to  section  8(b).  Applicant 
never  registered  its  securities  under  the 
Securities  Act  of  1993. 

2.  Applicant  was  organized  as  a 
master  fund  in  a  master/feeder 
arrangement  with  Yankee  Funds, 
another  regi.stered  management 
inve.stment  company.  Yankee  Tax 
Exempt  Income  Fund  A,  a  portfolio  of 
Yankee  Funds,  invested  in  applicant 
and  owned  substantially  all  of 
applicant's  units  of  beneficial  interest. 

3.  On  February  22,  1993,  the  boards 
of  trustees  of  Yankee  Funds  and 
applicant  approved  a  plan  of 
reorganization  whereby  all  of 
applicant's  assets  would  be  transferred 
to  Galaxy  Tax-Exempt  Bond  Fund,  a 
portfolio  of  The  Galaxy  Fund.  In 
accordance  with  rule  17a-8a.  the 
trustees  of  applicant  and  The  Galaxy 
Fund  determined  that  the  reorganization 
was  in  the  best  interests  of  each  trust, 
and  that  the  interests  of  the  existing 


shareholders  of  each  trust  would  not  be 
diluted  as  a  result.' 

4.  A  combined  pnjxy  statement  and 
proBpectus  was  sent  to  Yanktw  Tax- 
Exempt  Income  Fund  A's  shareholders 
on  April  11,  1993.  Definitive  copies  of 
sucii  materials  were  filed  with  the  SEC 
as  part  of  The  Galaxy  Fund's  registration 
on  April  2  J,  1993.  A  majority  of  the 
shareholders  of  Yankee  Tax-Exempt 
Income  Fund  A  approved  the 
reorganization  at  a  meeting  hild  on  May 
6, 1993.  and  Yankee  Tax-Exempt 
Income  Fund  A,  as  holder  of  a  majority 
of  the  units  of  beneficial  interest  of 
appjicanf,  approved  the  reorganization 
by  written  consent  dated  May  6,  1993. 

5.  On  May  7,  1993,  applicant 
transferred  all  of  its  assets  and  liabilities 
to  Galaxy  Tax-Exempt  Bond  Fund  in 
exchange  for  shares  of  that  fund. 
Thereafter,  applicant  distribiUbd  the 
Galaxy  Tax-Exempt  Bond  Fund  shares 
to  its  shareholders.  Applicant's 
shareholders  received  shares  of  the 
Galaxy  Tax-Exempt  Bond  Fund  with  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  their 
respective  interests  in  applicant. 

6.  In  connection  with  the 
reoiTganization,  applicant  incurred 
expanses  such  as  professional  fees, 
custody  and  administration  fees  and 
expenses  totaling  $19,678.  The  expenses 
were  paid  by  applicant. 

7.  Applicant  has  no  outstanding  debts 
or  liabilities.  Appliramt  is  not  a  party  to 
any  litigation  or  administrative 
pnwjeeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
nccassary  for  the  winding-up  of  its 
affairs. 

F(»r  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Marjaret  H.  McFarland, 
rhpnty  Secrptmy. 

|FR  Dor.  94-19965  Filed  8-15-04;  8:45  ami 
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'  Applicant  and  the  (iitaxy  Kqnlty  Growth  Fund 
oiay  !»)  iteemed  to  Iw  iifniiatad  pei'sons  of  each 
Dthpr  by  reason  of  having  a  common  Investment 
a<lvis«r.  common  directors,  and  common  ofRcers. 
Although  purcha«es  and  sales  between  affiliated 
[Mirsots  genera.4y  are  probibitad  by  section  17(a), 
rule  ir(a).  rule  17a-8  provides  an  exemption  for 
rertuin  purchases  and  sales  among  invostmcnl 
rompinies  that  are  affiliated  persons  of  each  other 
solely  by  reason  of  having  a  common  Investmmit 
advis«r,  common  dingdors,  and/or  nDmmoii 
offiiws. 


[Rel.  No.  IC-20459;  811-6926] 

Tax-Exempt  Income  Portfolio  B;  Notice 
of  Application 

August  9,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregisfration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

appucant:  Tax-Exempt  Income 
Portfolio  B. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
.seeks  an  order  declaring  that  it  has 
erased  to  be  an  investment  company. 
FILING  DATE:  The  application  vras  filed 
on  June  3. 1994  and  amended  on  August 
1. 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
is.sued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  orhy 
mail.  Hearing  requests  should  be 
ret:eived  by  Use  SEC  by  5:30  p.m.  on 
September  6, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NVV.,  Washington,  DC  20549. 
Applicant,  6  St.  James  Avenue,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Andersoif  Staff  Attorney,  at 
(202)  942-0573.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Inve.stment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Apphcant,  a  New  York  trust,  is  an 
open-end  management  investment 
company.  On  October  6, 1989,  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  and  a 
registration  statement  on  Form  N-1 A 
pursuant  to  section  B(b).  Applicant 
never  registered  its  securities  under  the 
Securities  Act  of  1933. 

2.  Applicant  was  organized  as  a 
master  fund  in  a  master/feeder 
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arrangement  with  Yankee  Fund.s. 
another  registered  management 
investment  company.  Yankee  Tax- 
Exempt  Income  Fund  B,  a  portfoHo  of 
Yankee  Funds,  invested  in  applicant 
and  owned  substantially  all  of 
applicant's  units  of  beneficial  interest. 

3.  On  February  22,  1993,  the  board.s 
of  tru.stees  of  Yankee  Funds  and 
applicant  approved  a  plan  of 
reorganization  whereby  all  of 
applicant's  as.sets  would  be  transferred 
to  Galaxy  Tax-Exem.pt  Bond  Fund,  a 
portfolio  of  the  Galaxy  Fund.  In 
accordance  with  rule  17a-8,  the  trustees 
of  applicant  and  The  Galaxy  Fund 
determined  that  the  reorganization  was 
in  the  best  interests  of  each  trust,  and 
that  the  interests  of  the  existing 
shareholders  of  each  trust  would  not  be 
diluted  as  a  result.' 

4.  A  combined  proxy  statement  and 
prospectus  was  sent  to  Yankee  Tax- 
Exempt  Income  Fund  B's  shareholders 
on  April  11,  1993.  Definitive  copies  of 
such  materials  were  filed  with  the  SEC 
as  part  of  The  Galaxy  Fund's  registration 
on  April  23, 1993.  A  majority  of  the 
shareholders  of  Yankee  Tax-Exempt 
Income  Fund  B  approved  the 
reorganization  at  a  meeting  held  on  May 
6, 1993.  and  Yankee  Tax-Exempt 
Income  Fund  B,  as  holder  of  a  majority 
of  the  units  of  beneficial  interest  of 
applicant,  approved  the  reorganization 
by  written  consent  dated  May  6,  1993. 

5.  On  May  7, 1993,  applicant 
transferred  all  of  its  assets  and  liabilities 
to  Galaxy  Tax-Exempt  Bond  Fund  in 
exchange  for  shares  of  that  fund. 
Thereafter,  applicant  distributed  the 
Galaxy  Tax-Exempt  Bond  Fund  shares 
to  its  shareholders.  Applicant's 
shareholders  received  shares  of  the 
Galaxy  Tax-Exempt  Bond  Fund  with  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  their 
respective  interests  in  applicant. 

6.  In  connection  with  tne 
reorganization,  applicant  incurred 
expenses  such  as  professional  fees, 
custody  and  administration  fees  and 
expenses  totaling  $25,252.  The  expenses 
were  paid  by  applicant. 

7.  Applicant  has  no  outstanding  debts 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
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'  Applicant  and  theGalaxy  Eqiiilv  Grovnh  Fund 
may  be  deenned  to  be  affiliated  persons  of  each 
other  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and  common  officers 
Although  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  section  17(d). 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  arc  affiliated  persons  of  each  other  solelv  bv 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SliC.  !>>•  the  Division  of  Invest.-nrnt 
Miin.ignnu'nt,  iir.der  delegated  authority. 
Margaret  H.  McFarland, 

DrpiitySfcretur,-. 

iFK  Doc.  94-19964  Filed  8-15-9).  8  45  am] 

BILLING  CODE  8010-01-M 


[Release  No.  iC-20453;  812-8844] 

Thomson  Fund  Group  et  al.;  Notice  of 
Application 

Augiivt  9.  t;'>;. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "Act"), 

APPLICANTS:  Thomson  Fund  Group  (the 
"Trust");  Thomson  Investors  Ser\'ices 
Inc.  (the  "Distributor");  Thomson 
Advisory  Group  L.P.  (the  "Manager"); 
any  future  registered  open-end 
investment  company  whose  principal 
underwriter  is  the  Distributor  or  an 
entity  controlling,  controlled  by.  or 
under  common  control  with  the 
Distributor  or  whose  investment  adviser 
is  the  Manager  or  an  entity  controlling, 
controlled  by.  or  under  common  control 
with  the  Manager:  and  any  other 
registered  open-end  investment 
company  whose  investment  adviser  is  a 
successor-in-interest  to  the  Manager  if 
such  successor-in-interest  is  created  as 
part  of  a  restructuring  of  the  Manager 
because  of  the  lapse  of  the  grandfather 
provision  of  the  Intern3l  Revenue  Code 
(currently  expiring  on  January  1. 1998) 
allowing  the  Mana;jpr  to  be  (axed  as  a 
partnership. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  fi(c)  of  the 
Act  for  an  order  exe mjiting  applicants 
from  sections  lH{rj(lj.'l8(g),  18(i), 
2(a)(32),  2(a)(35).  22(c)  and  22(d)  of  the 
Act  and  rule  22r-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  ordt^r  permitting  the  Trust  to 
issue  an  unlimited  number  of  classes  of 
each  of  its  now  existing  or  hereafter 
created  series  ("FLinds")  and  to  assess 
ajid,  under  certain  circumstances,  waive 
a  contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of  the 
shares. 

FILING  DATE:  The  application  was  filed 
on  February  22,  1994  and  amended  on 
June  17,  1994  and  August  8,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 


issued  unless  the  SEC  ord.   s  a  hearing. 
Interested  persons  may  rec,  lest  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  appiir  ints  with  a 
copy  of  tne  request,  p<.'rronal!y  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
Septem})er  R,  19'^4,  and  should  be 
accotr.panied  by  proof  ol  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certitlcate  of  service. 
Hearing  requests  should  rt.ite  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  i^ifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  J.B.  Kittredge.  Ropes  & 
Gray.  One  International  Place,  Boston, 
Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann.  Special  Counsel,  at  (202) 
942-0582.  or  Barry  D.  Miller.  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  It  currently  offers  for  sale  to 
inve.stors  shares  of  eleven  separate 
series  representing  interests  in  eleven 
corresponding  Funds.  Each  Fund  has  its 
own  investment  objective  and  policies. 
The  Distributor  ser\  es  as  the  Trust's 
principal  undenvriter  and  the  Manager 
ser\es  as  the  Trust's  investment  adviser. 

2.  The  Trust  currently  is  permitted  to 
offer  two  classes  of  shares  for  each  of  its 
Funds  under  an  alternative  purchase 
plan  pursuant  to  a  prior  order  >  and  to 
impose  a  contin)ient  deferred  sales  load 
on  one  of  its  classes  of  shares  and  to 
waive  the  contingent  deferred  sales  load 
in  connection  with  certain  redemptions 
pursuant  to  prior  exemptive  orders  (the 

•Prior  CDSC  Orders").^ 


'  -See  Thomson  McK'inmm  Inwslnwnt  Tniftt. 
Invpsimenl  Comp-mv  Acr  Ro!e.i<;e  Nos.  17&08  (Iwiv 
19,  1990)  (notice!  and  17G80  (Aug.  16.  1990)  (order) 

-.See  Thonison  Mckinnon  Investment  Tnist. 
Investmon;  Compan'v-  Acr  Rele.<se  Nos  13825  (Mdr. 
15.  1984)  (notice)  and  1  )877  (Apr.  10.  1984)  (order]; 
Tbiviisnn  Ml  Kinnon  Cloliol  Tniit  Investment 
Company  .Art  ReiPrt>e  Nos.  ISUB  (l.me  6.  198(.) 
(notice!  .)nd  15187  (iiinp  30.  198til  (order):  r/i.>nisnn 
Mikinnon  Inveftnirnt  Tnist.  Investment  Companv 
.Att  Rp|e.ise  Nos  16574  (Sept.  27   1988)  I'notiteldnd 

Coiltlnuwl 
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3.  Applicants  seek  an  order,  which 
vAll  supersede  the  prior  orders,  to  allow 
the  Trust  to  issue  and  sell  an  unlimited 
number  of  classes  of  shares  of  eaiji  of 
its  Funds  pursuant  to  an  alternative 
purchase  plan  (the  "Alfemativt; 
Purchase  Plan").  Existing  classes  now 
will  be  sold  under  the  Alieraative 
Purchase  Plan  in  reliance  upon  any 
onler  issued  on  tliis  application.  Each 
class  of  shares  will  represent  interests  in 
the  same  portfolio  of  investments  of  a 
Fund  and  be  identical  in  all  rt!spet:{s, 
except  as  set  forth  below.  The  only 
differences  among  the  classes  of  shanjs 
of  the  f«ime  Fund  will  relate  solely  to: 
(n)  the  ir.if 'cJ  of  any  nile  12b-l  p!an 
paynien's  (which  may  include  servidng 
fees  or  distribution  fees,  or  both)  or  non- 
mle  12b-l  shareholder  servicing  plan 
("Shareholder  Servicing  Plan"') 
payments  made  by  a  class  and  any  otiier 
expenses  that  may  be  imposed  upon  a 
particular  class  of  shares  and  which  are 
limited  to  (i)  transfer  agency  fees 
attributable  to  a  specific  class  of  shaios, 
(ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses  and  proxies  to  currotU 
shareholders  of  a  specific  class,  (iii)  blue 
Kky  registration  fees  incurred  by  a  class 
of  shares,  (iv)  Commission  registration 
fees  incurred  by  a  class  of  shares,  (v)  the 
expenses  of  administrative  persoiniel 
;md  services  as  required  to  support  the 
shareholders  of  a  specific  class,  (vi) 
litigation  or  other  legal  expenses 
relating  solely  to  one  class  of  shares, 
(viii)  Tnistees'  fees  incurred  as  a  result 
of  issues  relating  to  one  class  of  shares, 
and  (viii)  any  other  incremental 
expense;;  subsequently  idt^ntified  that 
■iiiould  l>c  properly  allocated  to  or.e 
iJass  whicli  shall  be  approved  fay  the 
Conmiissioji  pursuant  to  an  aiiier.ded 
ivddT  (nil  of  the  forej^jOirig  expenses  are 
c«!le«.lively  riMorred  to  herein  as  "tllr.ss 
llxpeiises  ■);  jbj  l{:e  faci  that  !ii«<  <,iin;i!S 
wii!  vole  sepruateiy  with  n;;-.!)*;!:;  to  a 
FiTidsrule  i2S^-l  plans,  except  as 
providiid  in  i  otidisjon  Ur,  (c)  the 
diifc:n,'nt  tx-..!.un},-;  jiri-»il.;;^»;s  «>'  liip 
various  cLsm.s  of  si!.<ri!S  as  m.iy  Ik? 
ii.M.riU^d  ii<»i\  tiii<»!  to  time  in  u'l  y 
prospecii!.-,  uf  ihe  1  rust;  (d)  I'ne  fact  that 
only  ccrlair  cl.isses  will  have  a 
c:onvf!rsio^i  f<  ;it'.iri;,  and  (f)  t!i«! 
(!'  sij;i.;:li'..i-,  of  i^ich  class  of  shares  of  a 
Fund. 
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IIMIDJ  (Oi  1.  ,'.5.  i'.)!iH)  (,„(i,,,);  nnm'.r.K,  H.iul 
Cr-i.jj!.  Iu,.'stin<-:i1  ((iwiijiaiy  Ai.t  Rt'ii..i*  IStuH. 
l-nii.t  '.'.I.:.  I't.  iO'):i)  ;iiot.;:..)  :in:'.  VMM)  (A(>r.  .•::, 
I?*')  >1  (iirili  .  \.  A  -tHiiiflion  ill  (h<:  (JJSC  wii'i  iwp«!i.l 
lo  piin  iiiL'.  •  jj.i'.  :•!«  .-.Is  It!  '.i!n  on  or  <if!rt  Jul,  1.  v.y.H 
w.rs  iinplrniPiiip.l  pursuant  to  no-aciion  rvii.if 
(Vantiid  lo  :hi;  Tiiisr.  nmm.son  ^lln^!  (iwiip  (puli. 
,iv.!il  Apr.  2').  |«»J1). 


4.  Under  the  Alternative  Purt.hase 
Plan,  shares  of  different  classes  would 
be  sold  under  diffi.re.a  sales 
arran|.^-?inents  inclcdi.ig,  for  t-;;;;nple, 
sales  at  net  a<  ;et  val;-, ,  subjc.:t  to  a 
front-er,d  sales  charge,  or  subje-;t  to  a 
CDSC.  Differi-nt  r!n:,st.i-  of  sh.5:<;s  could 
he  subject  to  ditfei-^'nt  rale  12h-l  ;.''ans. 
Forary  class,  the  &!.:»  .^f  any  ir  itial 
K^iles  charges,  a-^set-ba  "ed  solos  (barges, 
nnd  CDSCs  will  not  exisjed  the 
n.ifxic.um  sak'S  cu.ii-je  provided  icr  in 
Art;;  Ki  III,  Section  2h  of  the  R.jle.s  of 
Fn  =  r  Pr.Tfiro  oft*^  >  r-i.:t:.wal  A5;->c(.i,itiun 
of  Securities  I>;i'ers. 

'">.  The  Frustets  of  the  Tni.sl  may 
dijlcrtn'ne  th,?!  any  of  the  C'-^s 
Fxpenses  lis'.td  above  nre  :         ''tuiMi  by 
fHo  (Ijiss  to  which  th*>y  are  at!;iLjiable. 
Tiie  M.'iiager  and/or  the  Distributor  may 
chcoje  to  reimhiirs.!  cr  agree  not  to 
impfjse  Class  Expe.T;es  on  certai,i 
classos  on  a  vohjnt,';rv',  temporn.ry  basis. 
The  ainoii':t  of  Cl.iss  Rxj}en.ses 
reiuiixir.sed  or  not  imposed  by  the 
Manager  and/or  the  Distributor  may 
vary  from  class  to  class.  Class  Expenses 
are  iiy  their  nature  =;pecific  to  a  given 
class  and  obviously  expected  to  vary 
from  one  class  to  another.  Applitiants 
thus  believe  that  it  is  acceptable  and 
consistent  with  shareholder 
expectations  to  reimburse  or  agrije  not  to 
impose  Class  Fxpens(;s  at  difSerent 
levels  tor  different  (lasses  of  ihe  same 
Fund  or  series. 

(i.  la  addition,  the  Manager  and/or 
Distributor  may  waive  or  reimburse 
expanses  attributable  to  a  particular 
Fund  ('Fund  Expenss^s  ')  (with  or 
without  a  waiver  or  reimbursement  of 
Class  Expenses  iorsuch  Fund)  but  only 
if  the  same  propurtini!.-iie  amount  of 
Fimd  Expenses  fii-e  waived  cr 
niimijurscd  for  ea(.ii  ci,*ss  of  that  Fund. 
Thiis,  nny  Fund  exp<.-.:ccs  that  are 
wi;ivt;d  or  rhimi)urs«?d  would  l)e  credited 
f"  fci>  h  i.!>;ss  of  .1  F,!iid  l.-ased  un  th.e 
rfilntPrt;  n.jt  assets  of  the  »,!.')s.scs.  The 
Jtntu.int  of  Fcua  l-:xL.^'.ses  ieiuibuisi.d  cr 
ii'.it  i;;ij)(}s»id  by  the  !\kii,;gtH-ard/or  ;hv; 
Distril  ijfor  may  vary  frjin  Fund  io 
Fund,  however.  Fund  eicpen;-es  "Pply 
erjuni!  ,■  io  .ill  cJ.isscjs  of  a  Fund. 
Ai:i;onii)it;!y,  it  in.jy  not  lie  approjjrj.i'.R 
to  wni  /e  or  nj'n'.bur^o  iund  cxp-^rises  .^.t 
difltnj  :)l  levels  for  c'irfi'reui  cia-.sis  of 
Ihe  sai  "6  I'jiid.  Fend  expenses  will  he 
ailof.pl  n6  am(jiig  ;.h-:  c!a..s-;s  of  a  Fu?id 
on  the  ha.^is  of 'he  rr  l.i'ivH  net  ;^-.r;e*s  of 
ea';h  c  ass  of  that  Fur.ti.  The  incoaie  of 
a  Fu.ic  wd!  ^K^  alioc,-?t«;d  amopr^  Ihfl 
cla-JS.'!  of  (hat  Fi.nd  on  the  bnsis  of  the 
rchtu  :  i;f!l  ass-;!s  of  ss-ch  clar,*. 

7.  U  )dt:r  tlio  .'\l!y!!'..;!ive  Purchase 
Plan,  ivy  t  "..iss  may  be  given  exi;hange 
p.ivlect.s.  Shares  of  scch  a  cin-.s 
generally  will  be  permitted  to  he 
exchang-  d  only  for  shares  of  a  class 


with  similar  characteristics  in  anotiier 
Fund.  All  such  exctiangcs  will  be 
allowed  oidy  between  funds  that  are 
within  tha  .same  "group  of  investment 
coriipanies"  as  that  term  is  defined  in 
ni!e  lla-3  under  the  Act.  At  the 
di.^cretion  of  the  Trustees,  exchanges 
may  also  be  permitted  among  dissimilar 
(.lassos.  All  penr.itted  exchang«»3  will 
comply  v.ith  the  p^ovi.sionsof  rule  ll.i 

8.  Any  class  of  shares  may  offer  a 
conver?^:on  fe^tiiro.  A  conversion  featurp.^ 
v,i!l  a!i!omatif-:iIly  convcl  shares  of  (me 
class  (■  Pm-chase  C!as.s-")  to  shares  of 
anolhiT  c!a.ss  with  different  feature-S 
("Target  Class")  cfter  the  expiration  of  a 
specis;,;d  period,  subjact  to  terms  fully 
disclosed  in  the  Fund's  then-<;urrent 
prospectus.  For  purposes  of  the 
conv  Tsion,  all  Puicha.se  Class  shares  in. 
a  shareholders  acc-cunt  that  were 
acqitifud  through  the  reinvestment  of 
dividends  fuid  olhor  distributions  paid 
in  respect  of  such  shares  (and  which 
had  not  yet  converted)  will  be 
considered  to  be  held  in  a  separate  sub- 
ficcounf  ("Dividend  Purchase  Shares"). 
Kat.h  time  any  Purchase  Class  shares  In 
the  shan^holder's  account  convert,  an 
equal  portion  ot  Dividend  Purchase 
Shares  then  in  the  sub-acrount  will  also 
convert  and  will  no  longer  be 
considered  held  in  the  sub-arxount.  The 
portion  will  he  determined  by  the  ratio 
that  lue  shareholder's  converting 
Puri.h..^se  Class  shares  bears  to  the 
shan^holdi'r's  total  Purchase  Class 
siiares,  subjtict  to  the  conversion  featin-e. 
but  excluding  Dividend  Purchase 
Shnn-s.  Any  conversion  will  be  subjed 
to  the  continuing  availability  of  an 
opinion  of  coun.sol  or  a  private  lef!e:r 
ru'.iiig  hc;;i  the  hitemal  Revenue 
Service  to  the  effect  that  the  conveisioo 
does  not  constit  lie  a  taxable  event 
undci  fedtira!  ircome  tax  law. 
Co:i\!;r-.ions  fiii;^ht  be  suspended  if  such 
an  opinion  o.  ruliiig  were  no  longer 
cvaiJubh?. 

9.  A,'iy  Fiind  or  cla.ss  may  lie  subj.-cl 
to  a  Sb.aiel'ohier  oijrvicing  Plji.i 
whert.hy  Ihe  T;ur.4  may  enter  i!<to 
agrecnvnts  en  •'.  lialf  of  a  Fund  with 
certain  financial  in.stitulions,  :?ecun!i[:s 
dealers,  and  otimr  indusf.-y 
proi.'S'  i-jiials  piovidmg  for  the 
perffinn.-i nrn  of  .s«?r^'ices  such  as 
answering  client  •nqi.iries,  servicing 
c!it::nf  accounts,  and  other  services  io 
existing  sharehoiders. 

lit.  I  Indrr  the  Alternative  Purrha.se 
Pl-n.  •{i'p'ir.n:i»s  expect  to  offer  at  lev.t 
four  c!jssc's  of  .JijirdS.  Class  A  shart^;; 
Class  B  sh.;res;  Class  C  shares;  and  CLtss 
Y  shanks.  The  Funtis  may  create 
additional  cI,i.>-,m.s  of  shares,  whi(Jj  will 
differ  only  with  respect  to  attributes 
d(;scrihed  above.  No  Fund,  however. 
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will  be  required  to  offer  all  or  any 
number  of  the  classes. 

11.  Qass  A  shares  are  offered  at  net 
asset  value  plus  a  front-end  sales  load, 
and  are  assessed  an  ongoing  service  fee 
under  a  servicing  plan  adopted  by  the 
Trust  pursuant  to  rule  12b-l.  Certain 
Class  A  shares  that  are  offered  without 
a  front-end  sales  load  to  certain  classes 
of  purchases  may  be  subject  to  a  1% 
CDSC  if  such  shares  are  redeemed 
within  eighteen  months  of  purchase. 

12.  Class  B  shares  will  be  offered  at 
net  asset  value  per  share  without  the 
imposition  of  a  sales  load  at  the  time  of 
purchase.  Piu^uant  to  a  distribution  and 
servicing  plan  adopted  pursuant  to  rule 
12b-l,  the  Trust  would  pay  to  the 
Distributor  with  respect  to  each  Fund  a 
service  fee  of  up  to  0.25%  per  annum 
and  a  distribution  fee  of  up  to  0.75%  per 
annum  of  the  average  daily  net  asset 
value  of  that  Fund's  ClassB  shares.  In 
addition,  an  investor's  proceeds  from  a 
redemption  of  Class  B  shares  made 
within  five  years  of  his  or  her  purchase 
may  be  subject  to  a  CDSC  which  is  paid 
to  the  Distributor.  The  rate  of  the  CDSC 
is  expected  to  be  appro.ximately  5%  on 
shares  redeemed  in  the  first  year  after 
purchase,  4%  on  shares  redeemed  in  the 
second  year,  3%  on  shares  redeemed  in 
the  third  year,  and  2%  on  shares 
redeemed  in  the  fourth  and  fifth  years. 
Class  B  shares  may  also  be  subject  to  a 
conversion  feature  whereby  such  shares 
automatically  would  convert  to  Class  A 
shares  after  a  specified  number  of  years 
from  the  date  the  Class  B  shares  were 
purchased. 

13.  Class  A  shares  are  offered  at  net 
asset  value  and  will  be  identical  in  all 
respects  to  the  Class  B  shares  except 
that  the  Class  C  shares  will  be  subject 
to  a  lower  CDSC  and  will  never  convert 
to  Class  A  shares.  The  Class  C  shares  are 
designed  as  a  so-called  "level  load" 
series.  The  Class  C  shares  will  be  subject 
to  a  1%  CDSC  if  the  shares  are 
redeemed  within  one  year  of  purchase.^ 

14.  The  Trust  may  also  offer  Class  Y 
shares,  which  will  not  be  subject  to  any 
servicing  fees  under  any  rule  12b-l 
plan,  will  not  be  subject  to  any  front- 
end  sales  load  or  CDSC.  and  may  bear 
lower  transfer  agency  fees  and  other 
operating  expenses  than  some  other 
classes.  "The  Class  Y  may  be  designated 
as  a  class  of  shares  ("Institutional 
Shares")  which  will  be  offered  only  to 


"Institutional  Investors".*  Only 
Institutional  Invest<M«  will  be  eligible  to 
purchase  any  class  of  Institutional 
Shares,  if  created.  All  other  investors 
will  be  permitted  to  purchase  only  non- 
institutional  classes  of  shares.  No 
Institutional  Investor  that  is  eligibfe  to 
purchase  any  class  of  Institutional 
Shares,  if  any,  will  be  permitted  to 
invest  in  any  class  of  non-institutional 
shares.  Accordingly,  there  will  be  no 
overlap  between  the  investors  eligible  to 
purchase  any  class  of  Institutional 
Shares  and  investors  eligible  to 
purchase  any  class  of  non-institutional 
shares. 

15.  Applicants  seek  an  order  of  the 
Commission  to  allow  the  Trust  to 
impose  a  CDSC  on  any  appropriate  class 
of  shares  subject  to  the  terms  and  in  the 
circumstances  appropriate  to  that  class 
and  to  waive  such  a  CDSC  in  certain 
circumstances.  Under  the  proposed 
CDSC  arrangement,  some  or  all  shares  of 
certain  classes  of  a  Fund  may  be  subject 
to  a  CDSC  if  such  shares  are  redeemed 
or  repurchased  within  a  prescribed 
period  of  time  after  their  purchase.  No 
CDSC  will  be  imposed  with  respect  to: 
(a)  The  portion  of  redemption  or 
repurchase  proceeds  attributable  to 
increases  in  the  value  of  the  shares  due 
to  capital  appreciation;  (b)  shares 
acquired  through  the  reinvestment  of 
income  dividends  or  capital  gain 
distributions;  or  (c)  shares  held  for  more 
than  a  certain  time  after  their  purchase. 
Any  CDSC  would  be  imposed  on  the 
lesser  of  (a)  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  and  (b) 
the  net  asset  value  of  the  shares  at  the 
time  of  repurchase  or  redemption.  In 
determining  whether  a  CDSC  will  be 
payable,  it  will  be  assumed  that  shares, 
or  amounts  representing  shares,  that  are 
not  subject  to  a  CDSC  are  redeemed  or 
repurchased  first  and  for  other  shares  if 
will  be  assumed  that  a  rederrption  is 
made  of  shares  held  by  the  investor  for 
the  longest  period  of  time.  This  will 
resuh  in  any  such  charge  being  imposed 


'The  Class  C  thans  described  here  are  currently 
offered  by  the  Trust  at  "Ciass  B"  »hares.  Thig 
existing  claw  of  shares  converted  from  a  declining 
CDSC  dais  to  •  level  load  ciasa  pursuant  to  no- 
action  relief  obtained  by  the  Trust.  See  Thnnson 
Fund  Group  (pub.  avail.  Apr.  29, 1991 ).  Shares 
purchased  before  July  1, 1991  are  sublsri  to  the 
pre\-ioua  CSSC  (tiucture. 


♦  "Institutional  Investors"  will  include  only  («) 
unarniiated  beneHt  plans,  such  as  qualiHed 
retirement  plans,  other  than  individu^  retirement 
accounts  and  self-employed  retirement  plans.  wi;h 
total  assets  in  excess  of  $10,000,000  or  such  other 
amounts  as  the  Funds  may  establish  and  with  such 
other  characteristics  as  the  Funds  may  establish: 
provided,  that  any  such  unaffiliated  benefit  plans 
will  have  a  separate  trustee  who  is  vested  with 
investment  discretion  as  to  plan  assets,  will  have 
limitations  on  the  ability  of  plan  beneficiaries  to 
access  their  plan  investments  without  incurring 
adverse  tax  coiuetjuences.  and  will  not  include  self- 
directed  plans:  (b)  tax-exempt  retirement  plans  of 
the  Manager  or  the  Distributor  and  their  affiliates: 
(c]  banks  and  insurance  companies  that  arc  not 
affiliated  with  the  Manager  purchasing  for  their 
own  accounts;  (d]  investment  companies  not 
affiliated  with  the  Manager  or  the  Oistributon  and 
(e)  endowment  funds  or  non-profit  organizations 
that  are  not  afRliated  with  tfae  Manager. 


on  the  fewest  number  of  shares  and  at 
the  lowest  possible  rate.  The  amount  of 
the  CDSC  and  the  drciunstances  and 
timing  of  its  imposition  may  vary  among 
classes  and  may  be  changed  with 
respect  to  any  class.  Any  change  in  the 
terms  of  a  CDSC  will  be  reflected  in  the 
affected  shares'  prospectus.  In  addition. 
any  such  change  will  not  affect  the 
shares  that  have  already  been  issued 
unless  such  change  would  result  in 
terms  more  fevorable  to  the  holders  of 
such  shares,  in  which  case  the  change 
may.  but  need  not.  apply  to  already- 
issued  shares.  No  CDSC  will  be  imposed 
on  any  shares  purchased  prior  to  the 
effeciive  date  of  the  order  requested  by 
this  appUcation,  except  as  permitted 
under  the  Prior  CDSC  Orders. 

16.  Applicants  propose  to  varv-  or 
waive  the  CDSC  in  connection  with 
certain  categories  of  transactions.  The 
conditions  in  paragraphs  (a)  through  (d) 
of  rule  22d-l  will  be  satisfied  with 
respect  to  any  category  of  transaction  for 
which  a  CDSC  is  waived. 

1 7.  If  the  Founds  waive  or  reduce  a 
CDSC,  such  waiver  or  reduction  will  be 
applied  uniformly  to  all  shares  in  the 
specified  category.  If  a  Fund  which  has 
been  waiving  or  reducing  a  CDSC 
determines  not  to  waive  or  reduce  such 
CDSC  any  longer,  the  disclosure  in  the 
Fund's  prospectus  will  be  appropriatelv 
revised.  Any  such  change  wil!  not  afTwJl 
shares  that  have  already  been  issued.  A 
CDSC  imposed  on  any  given  class  of 
shares  may  be  waived  in  all  or  anv 
number  of  the  circumstances  listed 
above  and  the  waivers  applicable  to  the 
CDSC  on  one  class  may  differ  from  the 
waivers  applicable  to  another  class. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  exemption  from  (a) 
sections  18(f)(1)  and  18(g)  of  the  Act  to 
the  extent  that  the  issuance  and  sales  of 
multiple  classes  of  shares  may  result  in 
a  "senior  security"  prohibited  by 
section  18(f)  and  (b)  section  18(i')  of  the 
Act  to  the  extent  that  the  different 
voting  rights  associated  with  such 
classes  may  be  deemed  to  result  in  one 
or  more  classes  of  shares  having 
unequal  voting  rights  with  other  classes 
of  shares.  In  addition,  applicants  request 
an  exemption  from  sections  2(a)(32), 
2(a)(35),  22(c).  and  22(d)  of  the  Act  and 
rule  22c-l  thererunder  to  the  extent 
necessary  to  f>ermit  the  proposed  CDSC 
arrangement. 

2.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders,  ifhe  propo^ 
arrangement  will  not  involve  borrowing 
and  will  not  affect  the  Funds'  existing 
assets  or  reserves:  it  also  will  not 
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increase  the  speculative  character  of  the 
shares  in  a  Fund,  since  all  shares  will 
participate  pro  rata  in  all  of  the  Fund's 
income  and  all  of  the  Fund's  expenses 
(with  the  exception  of  the  Class 
Expenses). 

3.  Under  the  Alternative  Purchase 
Plan,  mutuality  of  risk  will  be  preserved 
with  respect  to  all  classes  of  shares  in 
a  Fund,  as  the  classes  will  represent 
interests  in  a  single  pool  of  assets 
presenting  the  same  investment  risk  to 
ail  shareholders  of  the  Fund,  regardless 
of  class.  Further,  since  all  classes  of 
shares  will  be  redeemable  at  all  times, 
no  class  of  shares  will  have  any 
preference  or  priority  over  the  other 
class  of  shares  of  the  particular  Fund  in 
the  usual  sense  (that  is.  no  class  will 
have  a  distribution  or  liquidation 
preference  with  respect  to  particular 
assets  of  a  Fund  and  no  class  will  be 
protected  by  any  reserve  or  other 
account). 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  exemptions  will 
be  subject  to  the  following  conditions: 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  (Investment  Company  Act 
Release  No.  16619  (Nov.  2. 1988)).  as 
such  rule  is  currently  proposed  and  as 

it  may  be  reproposed,  adopted  or 
amended. 

2.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  classes 
of  shares  of  the  same  Fund  will  relate 
solely  to:  (a)  the  impact  of  any  rule  12li- 
l  plan  payments  (which  may  include 
servicing  fees  or  distribution  fees,  or 
both)  or  Shareholder  Servicing  Plan 
payments  made  by  a  class  and  any  other 
expenses  that  may  be  impo.sed  upon  a 
particular  class  of  shares  and  which  are 
limited  to  (i)  transfer  agency  fees 
attributable  to  a  specific  class  of  shares, 
(ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders  of  a  specific  class,  (iii)  blue 
sky  registration  fees  incurred  by  a  class 
of  shares,  (iv)  Commi.ssion  registration 
fees  incurred  by  a  class  of  shares,  (v)  the 
expenses  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  specific  class,  (vi) 
litigation  or  other  legal  expenses 
relating  solely  to  one  cla-ss  of  shares, 
(vii)  Trustees'  fees  incurred  as  a  result 
of  iwues  relating  to  one  class  of  sh.in^s. 
and  (viii)  any  other  incremental 
expenses  suijsequently  identified  that 
.siiould  be  properly  allocated  to  one 


class  which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order;  (b)  the  fact  that  the  classes  will 
vote  separately  with  respect  to  a  Fund's 
rule  12b-l  plans,  except  as  provided  in 
condition  16  below;  (c)  the  different 
exchange  privileges  of  the  various 
classes  of  shares  as  may  be  described 
from  time  to  time  in  any  prospectus  of 
the  Trust;  (d)  the  fact  that  only  certain 
classes  will  have  a  conversion  feature; 
and  (ej  the  designation  of  each  class  of 
shares  of  a  Fund. 

3.  The  Trustees  of  the  Trust,  including 
a  majority  of  the  independent  Trustees, 
shall  have  approved  each  Alternative 
Purchase  Plan  prior  to  its 
implementation  by  any  Fund.  The 
minutes  of  the  meetings  of  the  Trustees 
regarding  the  deliberations  of  the 
Trustees  with  respect  to  the  approvals 
necessary  to  implement  each 
Alternative  Purchase  Plan  will  reflect  in 
detail  the  reasons  for  determining  that 
the  Alternative  Purchase  Plan  is  in  the 
best  interests  of  the  relevant  Fund  and 
its  shareholders. 

4.  The  initial  determination  of  the 
Class  Expenses,  if  any,  that  will  be 
allocated  to  a  particular  class  of  a  Fund 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  Tru,stees.  including  a  majority  of  the 
independent  Trustees.  Any  person 
authorized  to  direct  the  allocation  and 
dispo.sltion  of  the  monies  paid  or 
payable  by  a  Fund  to  meet  Class 
Ex^^enses  shall  provide  to  the  Trustees 
of  the  Trust,  and  such  Trustees  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

5.  On  an  ongoing  basis,  the  Tnistees 
of  the  Trust,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  f\itite!i, ,!  of  any  material  conflicts 
among  tfie  interests  of  the  various 
classes  of  shares.  The  Trustee,  including 
a  majority  of  the  independent  Trustees, 
shall  take  such  action  as  is  reasonably 
neces.sary  to  eliminate  any  such 
conflitis  that  may  develop.  The 
Manager  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflici  arises,  the  .Manager  and  the 
Distributor  at  their  own  cost  will 
remedy  sui.h  conflict  up  to  and 
including  establishing  a  new  registered 
nianagement  inve.stment  company. 

f).  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning 
distribution  and  senicing  expenditures 
(.oiiiplying  with  paraj^raph  (b)(3)(ii)  of 
rule  12b-1,  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
e\[)(!ri(|itures  properly  attributable  to  the 


sale  or  servicing  of  a  class  of  shares  will 
be  used  to  support  any  distribution  or 
servicing  fee  charged  to  shareholders  of 
such  class  of  shares.  Expenditures  not 
related  to  the^  sale  or  servicing  of  a 
specific  class  of  shares  will  not  be 
presented  to  the  Trustees  to  support  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Tnistees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day  and  will  be 
in  the  same  amount,  except  that 
payments  made  under  the  rule  I2l>-1 
plan  or  Shareholder  Servicing  Plan 
relating  to  a  particular  class  of  shares 
will  be  borne  exclusively  by  such  class 
and  except  that  any  Class  Expenses  will 
be  borne  by  theapplicable class  of 
shares. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  such  classes  has  been 
reviewed  by  an  expert  (the 
"Independent  Examiner")  who  has  - 
rendered  a  report  to  the  applicants, 
which  has  been  provided  to  the  staff  of 
the  SEC,  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will 
be  made  in  an  appropriate  manner.  On 
an  ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Trust  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act  The  work 
papers  of  the  Independent  Examiner 
with  respect  to  such  reports,  following 
request  by  the  Tru.st  which  the  Trust 
agrees  to  make,  will  be  available  for 
inspection  by  the  Commission  staff 
upon  the  written  request  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional  . 
Administrators  or  Associate  and 
Assistant  Administrators,  The  initial 
report  of  the  Independent  Examiner  is  a 
'report  on  the  policies  and  procedures 

placed  in  operation"  and  the  ongoing 
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reports  will  be  "reports  on  policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effectiveness"  as  defined 
and  described  in  the  Statement  on 
Auditing  Standards  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants,  as  it  may  be  amended 
from  time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

9.  Applicants  have  adequate  facihUes 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net«sset  value  and 
dividends/distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  such 
classes  of  shares  and  this  representation 
has  been  concurred  with  by  the 
Independent  Examiner  in  the  initial 
report  referred  to  in  condition  (8)  above 
and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (8)  above.  Applicants 
agree  to  take  immediate  corrective 
action  if  the  Independent  Examiner  does 
not  so  concur  in  thf  ongoing  reports. 

10.  The  prospetius  of  the  Trust  that 
implements  each  revised  Alternative 
Purchase  Plan  will  include  a  statement 
to  the  effect  that  any  person  entitled  to 
receive  compensation  for  selling  .shares 
of  a  Fund  of  the  Trust  may  receive 
different  levels  of  compensation  for 
selling  or  servicing  one  parfic  ular  class 
of  shares  over  another  of  such  Fund. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  invasto.-^. 
Applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  these  standards.  Such 
compliance  standards  will  require  that 
all  investors  eligible  to  purchase  shares 
of  any  class  of  Institutional  Shares  be 
sold  only  shares  of  a  class  of 
Institutional  Shares,  rather  than  any 
other  class  of  shares  offered  by  a  Fund. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  .is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Tnist  with  respect  to  tlie 
Alternative  Purchase  Plan  will  be  set 
forth  in  guidelines  which  will  he 
furnished  to  the  Tru.stees  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  Trustees. 

13.  The  Funds  will  disclost'  their 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applit^ble  to 
earJi  class  of  shares,  other  than  a  class 
of  Institutional  Shares,  in  every 
prospectus,  regardless  of  whi^t'her  all 
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classes  of  shares  are  offered  through 
each  prospectus.  If  the  Trust  offers  a 
class  of  Institutional  Shares,  it  may  offer 
such  shares  solely  pursuant  to  a 
separate  prospectus.  Any  prospectus  for 
Institutional  Shares  will  disclose  the 
existence  of  the  Fund's  other  classes, 
and  the  prospectus  for  the  Fund's  (rther 
classes  will  disclose  the  existence  of 
Institutional  Shares,  if  any.  and  will 
identify  the  persons  eligible  to  purchase 
Institutional  Shares.  The  Funds  will 
disclose  their  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
contain,  in  the  statement  of  as.sets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis,  whereas  each  Fund's  per  share 
data  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  perlormance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares, 
except  Institutional  Shares,  if  any. 
-Advertising  materials  reflecting  the 
expenses  or  performance  data  for 
Institutional  Shares  will  be  available 
only  to  those  persons  eligible  to 
purchase  Institutional  Shares. 
Information  provided  by  the  Applicants 
for  publication  in  any  new.spaper  or 
similar  listing  of  the  Funds'  net  asset 
values  and  public  offering  prices  will 
present  each  class  of  shares,  except 
In.stittitjonal  Shares,  separately. 

14.  Applicants  acknowledge  lliat  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
pa\ments  that  the  Funds  may  make 
pursuant  to  rule  IZb-l  plans  or 
Shareholder  Servicing  Plans  in  relian<.t^ 
on  the  exemptive  order. 

1.5.  If  any  class  of  shares  is  (  reated 
with  a  conversion  feature,  sut.h  class 
(  "Purchase  Class")  will  convert  into 
another  class  of  shares  ("Target  Class) 
on  the  basis  of  the  relative  net  as.sel 
values  of  the  two  classes,  without  the 
imposition  of  any  sales  load,  fee,  or 
other  charge.  After  conversion,  the 
converted  shares  will  be  subject  to 
maximum  asset-based  sales  charge  and/ 
or  ser\i(:e  fee  (as  those  terms  are  defined 
in  Article  III,  Section  26  of  the  NASDs 
Rules  of  Fair  Practice),  if  any,  that  in  the 
aggregate  are  lower  than  the  niaxiniuni 
asset-based  sales  charge  and  service  fee 
which  they  were  subject  prior  to  the 
conversion. 


16.  If  a  Fund  implements  anv 
amendment  to  any  of  its  12b-l  Plans 
(or,  if  presented  to  shareholders,  adopts 
or  implements  any  amendment  to  a 
Shareholder  Servicing  Plan)  that  would 
increa.se  materially  the  amount  that  may 
be  borne  by  Target  Class  shares  subjecl' 
to  the  plan,  existing  Purchase  Class 
shares  will  stop  converting  into  Tar;^ 
Class  shares  unless  the  holders  of  the 
Purchase  Class  shares,  voting  separately 
as  a  class,  approve  the  proposal.  The 
Trustees  of  the  Trust  shall  take  such 
action  as  is  necessary-  to  ensure  thai 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  Target  Class 
shares  as  they  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  such  shares  previously  were 
scheduled  to  convert  into  Target  Class 
shares.  If  deemed  advisable  bv  the 
Trustees  of  the  Tnist  to  implement  the 
foregoing,  such  action  may  inc  lude  the 
exchange  of  all  existing  Purch.ise  Class 
shares  for  a  new  class  (""New  Purchase 
Class"),  identical  to  existing  ru:(.hase 
Class  shiu^s  in  all  material  respects 
except  that  New  Purchase  Class  shares 
will  <:o!nert  into  New  Targtn  Class 
sl-.ares.  New  Target  Class  shares  or  Niw 
Purchase  Class  shares  may  be  fornurd 
without  further  exemptive  relief 
Exchanges  or  conversions  described  in 
this  (  ondition  shall  be  effected  in  a 
manner  that  the  Trustees  of  the  Trust 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  5  above,  any  addtioiial  cost 
associ.iied  with  the  creation,  exchange, 
or  conversion  of  New  Target  Class 
shares  or  New  Purchase  Class  shares 
shall  be  borne  solely  by  the  Manager 
and  the  Distributor.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Target 
Class  bhares  subject  to  the  higher 
maximum  payment,  provided  titat  the 
material  features  of  the  Target  Class 
shares  plan  and  the  relationship  of  sui  h 
plan  to  the  Purchase  Class  shares  are 
di.s(;lu.sed  in  an  eflective  registration 
statement. 

1 7.  The  Shareholder  Servicing  Plan 
will  be  adopted  and  operated  in 
nccordauc  e  with  the  procedures  set 
forth  in  rule  12b-lfb)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  I2l>-1,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  sjKH;ified  in  rule  12b^l 
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For  the  Commission,  by  the  Division  of 
Ini'^tment  Management,  under  delegated 
authority. 

Mnrgnret  II.  McFarland, 
Deputy  Secretary. 
IFR  doc.  94-19968  Filed  0-15-94;  8:45  ami 

eiLUNQ  CODE  S01»-01-M 

tM.  No.  IC-20452;  No.  812^146] 

:Transam«rica  Occidental  Life 
Insurance  Company,  et  al. 

Ai:(?ust  9.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Transamerica  Occidental 
Life  Insurance  Company 
("Transamerica").  First  Transamerica 
l.ife  Insurance  Company  ("First 
Transamerica"),  Separate  Account  VA- 
2NL  of  Transamerica  Occidental 
(Separate  Account  VA-2NL"),  Separate 
Account  VA-2L  of  Transamerica 
Orcidental  ("Separate  Account  VA- 
2L"),  Separate  Account  VA-2NLNY  of 
First  Transamerica  ("Separate  Account 
VA-2NLNY"),  Separate  Account  VA- 
2LNY  of  First  Transamerica  ("Separate 
Account  VA-2LNY")  (collertively, 
"Separate  Accounts"),  and 
Transamerica  Insurance  Securities  Sales 
Corporation  ("TISSC").  (collectively. 
"Applicants"). 

RELEVANT  1»40  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  Of  APPLICATION:  APPUCANTS 
SEEK  TO  AMEND  AN  ORDER  UNDER  SECTION 
6{C)  OF  THE  INVESTMENT  COMPANY  ACT  OF 
1S40  ("ACT")  EXEMPTING  APPLICANTS  FROM 
THE  PROVISIONS  OF  SECTIONS  26(A)(2)(C) 
AND  27(C)(2)  OF  THE  ACT  TO  THE  EXTENT 
NECESSARY  TO  PERMIT  THE  DEDUCTION  Of 
A  MORTAUTY  AND  EXPENSE  RISK  CHARGE 
FROM  THE  ASSETS  OF  THE  SEPARATE 
ACCOUNTS  IN  CONNECTION  WITH  THE 
ISSUANCE  AND  SALE  OF  CERTAIN  VARIABLE 
ANNUITY  CONTRACTS  ("CONTRACTS'  ). 
APPLICANTS  PROPOSE  THAT  TISSC  REPLACE 
DREYFUS  SERVICE  CORPORATION  AS 
PRINCIPAL  UNDERWRITER  FOR  THE 
CONTRACTS,  AND  THAT  THE  AMENDED 
ORDER  EXTEND  TO  TISSC,  AND  TO  ANY 
NATIONAL  ASSOaATKW  OF  SECURITIES 
DEALERS,  INC.  MEMBER  BROKER-DEALER 
THAT  MAY  IN  THE  FUTURE  SERVE  AS 
PRINOPAL  UNDERWRITER  FOR  THE 
CONTRACTS,  THE  SAME  EXEMPTIONS 
CURRENTLY  GRANTED  TO  DREYFUS. 
FILLING  DATE:  The  application  was  filed 
on  August  5, 1994. 


HEARING  OR  NOTIFCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  heariAg  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  ofthe  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  6, 1994.  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or.  for  la%vyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  James  W.  Dederer,  Esq., 
Transamerica  Occidental  Life  Insurance 
Company.  1150  South  Olive,  Los 
Angeles.  California  90015;  Frederick  R. 
Bellamy,  Esq.,  Sutherland,  Asbill  & 
Brennaa,  1275  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004-2404. 
FOR  FUFITHER  INFORMATION  CONTACT:       - 
Yvonne  Hunold,  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  ofthe  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Transamerica  and  First 
Transamerica  are  each  a  stock  life 
insurance  company.  First  Transamerica 
is  a  wholly-owned  subsidiary  of 
Transamerica,  which  is  a  wholly-owned 
subsidiary  of  Transamerica  Insurance 
Corporation  of  California 

( "Transamerica-Califomia"). 
Transamerica-Califomia  is,  in  turn,  a 
wholly-owned  subsidiary  of 
Transamerica  Corporation. 
Transamerita  and  First  Transamerica 
are  each  principally  engaged  in  offering 
life  insurance  and  annuity  contracts. 
Transamerica  is  licensed  in  Puerto  Rico, 
Guam,  the  Virgin  Islands,  Hong  Kong, 
certain  provinces  of  Canada,  the  District 
of  Columbia,  and  in  all  states  except 
New  York.  First  Transamerica  is 
licensed  to  sell  insurance  and  annuities 
in  New  York  and  New  Mexico. 

2.  Separate  Accounts  VA-2L  and  VA- 
2NL  are  separate  accounts  established 
by  Transamerica.  Separate  Accounts 
VA-2LNY  and  VA-2NLNY  are  separate 
accounts  established  by  First 
Transamerica.  The  Separate  Accounts 


have  been  registered  with  the 
Commission  under  the  1940  Act  as  unit 
investment  trusts. 

3.  TISSC,  a  wholly-owned  subsidiary 
of  Transamerica-Califomia,  is  registered 
under  the  Securities  Exchange  Act  of 
1934  as  a  broker-dealer  and  Is  a  member 
ofthe  National  Association  of  Securities 
Dealers,  Inc. 

4.  By  orders  of  the  Commission, > 
Applicants,  other  than  TISSC,  and 
Dreyfus  Service  Corporation 
("Dreyfus"),  the  primary  principal 
underwriter  of  the  Contacts,  were 
granted  exemptive  relief  under  Section 
(6)(c)  of  the  1940  Act  from  the 
provisions  of  Sections  26(a)(2)  and 
27(c)(2)  to  the  extent  necessary  to      * 
permit  the  deduction  of  mortality  and 
expense  risk  charges  from  the  assets  of 
the  Separate  Accounts  in  connection 
with  the  issuance  of  the  Contracts. 
Dreyfus  is  a  wholly-owned  subsidiary  of 
Dreyfus  Corporation. 

5.  Applicants  represent  that  Dreyfus 
Corporation  will  soon  be  acquired  by 
Mellon  Bank.  As  a  result  ofthe 
proposed  acquisition,  Dreyfus  will 
become  a  bank  affiliate  and, 
consequently,  cannot  continue  to  serve 
in  the  capacity  of  principal  underwriter 
ofthe  Contracts  issued  through  the 
Separate  Accounts  because  bank 
affiliates  may  not  act  as  principal 
underwriters  of  investment  company 
securities.  Accordingly,  Applicants 
intend  that  TISSC  replace  Dreyfus  as 
principal  underwriter  of  tlie  Contracts. 

6.  Applicants  request  that  the 
Commission  amend  the  Commission 
Orders  to  extend  to  TISSC,  as  well  as  to 
any  NASD  member  broker-dealer  that 
may  in  the  future  serve  as  principal 
underwriter  for  the  Contracts  ("Future 
UnderwTiters"),  the  same  exemptions 
granted  Dreyfus  under  the  Commission 
Orders. 

Applicants'  Legal  Analysis 

i.  Applicants  represent  that  all  ofthe 
facts  asserted  and  representations  made 
in  the  applications  for  the  Commission 
Orders  remain  true  and  accurate. 
Applicants  specifically  incorporate  such 
acts  and  representations  by  reference  to 
such  prior  applications  and,  further, 
represent  that  they  each  will  comply 
with  the  conditions  set  forth  in  such 


'  Transamerica  VA-2L.  Inv.  Co.  Act  Rel.  No*. 
19195  (Dec.  30. 1992)  (Order),  and  19144  (Dec  2. 

1992)  (Notice);  *  Transamerica  VA-2L,  Inv.  Co.  Act 
Rel.  Nos.  19750  (Sep.  29. 1993)  (Order),  and  19675 
(Sep.  1. 1993)  (Notice):  Transamerica  VA-iNL,  Inv. 
Co.  Act  Rel.  Nos.  19180  (Dec  23. 1992)  (Order),  and 
19119  (Nov.  24. 1992)  (Notice):  First  Tnnsamerica 
VA-2LNY.  Inv.  Co.  Act  ReL  Nos.  19295  (Feb.  25, 

1993)  (Order),  and  19246  Oan.  29, 1993)  (Notice): 
and  First  Transamerica  VA-2NLNY,  Inv.  Co.  Act 
Rel.  Nos.  19294  (Feb.  25, 1993)  (Order),  and  19245 
(Jan.  29, 1993)  (collectively.  "Commission  Orders"). 
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applications  in  connection  with  the 
exemptions  requested. 

2.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  Ad  amending  the 
Commission  Orders  to  exempt  TISSC  as 
well  as  any  Future  Underwriters  from 
the  provisions  of  Sections  26(aK2)  and 
27(c)(2)  to  the  extent  necessary  to 
permit  the  deduction  of  mortality  and 
expense  risk  charges  from  the  assets  of 
the  Separate  Accounts  as  provided  for 
in  the  Contracts. 

Conclusion 

For  the  reasons  set  fortli  above  in  the 
applications  requesting  the  foregoing 
orders,  Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  The  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission.  h\  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  94-19967  Fi!.  ci  fi-),'i-4-;.  8  4,'i  ,im| 
QILLINC  CODE  901(M)1-M 
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[Rel.  No.  IC-20465:  811-5918] 

U.S.  Government  Income  Portfolio  B; 
Notice  of  Application 

August  9.  1094. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregi  strati  on  under  the  Investment 
Company  Act  of  1940  ("Aci"). 

APPLICANT:  U.S.  Government  Income 
Portfolio  B. 

RELEVANT  ACT  SECTION:  Section  8(0, 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  August  1. 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  nray  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  6, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  waiter's  interest,  the  reason  for  the 


request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  DC.  20549. 
Applicant,  6  St.  James  Avenue.  Boston. 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  froir  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  New  Yo.rk  tnist,  is  an 
open-end  management  investment 
company.  On  October  4,  1989.  appiicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  and  a 
registration  statement  on  Form  N-l.\ 
pursuant  to  section  8(b).  Applicant 
never  registered  its  securities  under  the 
Securities  Act  of  19.3.1. 

2.  Applicant  was  organized  a'^  a 
master  fund  in  a  mast'T/feeder 
arrangement  with  Yankee  Fund*;, 
another  registered  manogement 
investment  company.  Yankee  l.'.S. 
Government  Income  Fund  B.  a  porlfoiio 
of  Yankee  Funds,  invested  in  applicant 
and  owned  substantially  all  of 
applicant's  units  of  beneficial  interest. 

3.  On  February  22, 1993,  the  boards 
of  trustees  of  Yankee  Funds  and 
applicant  approved  a  plan  or 
reorganization  whereby  all  of 
applicant's  assets  would  be  transferred 
to  Galaxy  Intermediate  Bond  Fund,  a 
portfolio  of  The  Galaxy  Fund.  In 
accordance  with  rule  i7a-8,  the  trustees 
of  applicant  and  the  Galaxy  Fund 
determined  that  the  reorganization  was 
in  the  best  interests  of  each  trust,  and 
the  interests  of  the  existing  shareholders 
of  each  trust  would  not  be  diluted  as  a 
result.' 

4.  A  combined  proxy  statement  and 
prospectus  was  sent  to  Yankee  U:S. 
Government  Income  Fund  B's 
shareholders  on  April  11.  1903. 


'  Applicant  and  the  Gaia-xv  Equity  t,.-i>wih  ¥:.<:d 
may  be  deemed  to  be  affiliated  persons  of  each 
other  by  reason  of  having  a  common  invest.-ner.t 
adviser,  common  directors,  and  common  officers. 
Aiihough  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  section  l7(at. 
rule  17a-a  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  each  other  solely  by 
reason  of  having  a  common  investment  advi.spr. 
common  directors,  and'or  common  ofrn  it 


:he 


Definitive  copies  of  such  materials  were 
filed  with  the  SEC  as  part  of  The  Galaxy 
Fund's  registration  on  April  23.  1093.  A 
majoritv  of  the  shareholders  of  ^  ..nkee 
U.S.  Government  Income  Fund  H 
approved  the  reorganization  at  a 
meeting  held  on  May  6, 1993,  and 
Yankee  U.S.  Government  Income  Fur.d 
B,  as  holder  of  a  majority  of  the  tinits 
of  beneficial  interest  of  applicant, 
approved  the  reorganization  bv  witten 
consent  dated  Mav  6,  1993. 

5.  On  May  7, 1993,  applicant 
transferred  all  of  its  assets  and  l::>h  l!t;t>. 
to  Galaxy  Irvtermediate  Bond  Fund  in 
exchange  for  shares  of  that  fund. 
Thereafter,  applicant  distributed  ihe 
Galaxy  Intermediate  Bond  Fund  ^har^s 
to  its  shareholders.  Applicants 
shareholders  received  shares  of  !!.e 
Galaxy  Intermediate  Bond  Fund  v.  .th  .-n 
aggregate  net  asset  value  equal  u 
aggregate  net  asset  value  of  thpir 
respective  interests  in  applicant 

6  In  connection  with  the 
reorganization,  applicant  incurrto 
expenses  such  as  professional  i(->  v 
custody  and  admiinistration  fet- s  ru 
expenses  totaling  $48,843  hei-y. 
were  paid  by  applicant. 

7.  Applicant  has  no  oul-.tancinj:  _ 
or  liabilities.  Applicant  is  not  a  :■  -t% 
any  litigation  or  administrative 
proceeding.  Applicant  h.-.s  no 
shareholders  and  is  not  engage li  r.i.r 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  :N 
affairs. 

For  t.ht;  .SEC^  by  the  Division  of  In-t-^trj-.f-i 
Manngiin.ent,  under  delrgatt-d  author  t\ 
Margaret  H.  McFarland, 
Df^puty  .SVirefory. 
[PR  Doc.  94-19957  Filod  8-1 5-94  )•  ■;- «rry) 
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[Rel.  No.  10—20454;  811-1917] 

U.S.  Government  income  Portfolio  A; 
Notice  of  Application 

August  9,  1994. 

AGENCY:  Securities  and  Excharij.'< 

Commission  ("SEC"). 

ACTiON:  Notice  of  Application  for 

Reregislration  under  the  Investnit-nl 

Company  Act  of  1940  ("Act"). 

APPLICANT:  U.S.  Government  In^  <  -ie 

Portfolio  A. 

RELEVANT  ACT  SECTION:  Section  BID 

SUMMARY  OF  APPLICATION:  Applicail 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  compaiiy. 

FILING  DATE:  The  application  was  filed  • 

on  August  1, 1994. 

HEARING  OR  NOTIFICAT.ON  OF  HEARING:  A  i 

order  granting  the  application  vsiil  be 
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isjiued  unless  the  SEC  orders  a  hearing. 
Interested  pwsons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  6, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C  20549. 
Applicant.  6  St.  James  Avenue,  Boston. 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
fames  E.  Anderson,  Staff  Attorney,  at 
(202)  942-0573.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPfn^MENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  h-om  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatives 

1.  Apphcant.  a  New  York  Trust,  is  an 
open-end  management  investment 
c:ompany.  On  October  4. 1989.  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  and  a 
registration  statement  on  Form  N-lA 
pursuant  to  section  8(b).  Applicant 
never  registered  its  securities  under  the 
Securities  Act  of  1993. 

2.  Applicant  was  organized  as  a 
master  fund  in  a  master/feeder 
arrangement  with  Yankee  Funds, 
another  registered  management 
investment  company.  Yankee  U.S. 
Government  Income  Fund  A,  a  portfolio 
of  Yankee  Funds,  invested  in  applicant 
and  owned  substantially  all  of 
applicant's  units  of  beneficial  interest. 

3.  On  February  22. 1993,  the  boards 
of  trustees  of  Yankee  Funds  and 
applicant  approved  a  plan  of 
reorganization  whereby  all  of 
applicant's  assets  would  be  transferred 
to  Galaxy  Intermediate  Bond  Fund,  a 
portfolio  of  The  Galaxy  Fund.  In 
accordance  with  rule  17a-8,  the  trustees 
of  applicant  and  The  Galaxy  Fund 
determined  that  the  reorganization  was 
in  the  best  interest  of  each  trust,  and 
that  the  interests  of  the  existing 


shareholders  of  each  trust  would  not  be 
diluted  as  a  result.' 

4.  A  combined  proxy  statement  and 
prospectus  was  sent  to  Yankee  U.S. 
Go^enunent  Income  Fund  A's 
shareholders  on  April  11, 1993. 
Definitive  copies  of  such  materials  were 
filed  with  the  SEC  as  part  of  The  Galaxy 
Fund's  registration  on  April  23. 1993.  A 
majority  of  the  shareholders  of  Yankee 
U.S.  Government  Income  Fund  A 
approved  the  reorganization  at  a 
meeting  held  on  May  6. 1993,  and 
Yankee  U.S.  Government  Income  Fund 
A,  as  holder  of  a  majority  of  the  units 
of  beneficial  interest  of  applicant, 
approved  the  reorganization  by  written 
consent  dated  May  6, 1993. 

5.  On  May  7, 1993.  applicant 
transfejted  all  of  its  assets  and  liabilities 
to  Galaxy  Intermediate  Bond  Fund  in 
exchange  for  shares  of  that  fund. 
Thereafter.  appUcant  distributed  the 
Galaxy  Intermediate  Bond  Fund  shares 
to  its  shareholders.  Applicant's 
shareholders  received  shares  of  the 
Galaxy  Intermediate  Bond  Fund  with  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  their 
respective  interests  in  applicant. 

6.  In  connection  with  the 
reorganization,  applicant  incurred 
expenses  such  as  professional  fees, 
custody,  and  administration  fees  and 
expenses  totaling  $21,654.  The  expenses 
were  paid  by  applicant. 

7.  Applicant  has  no  outstanding  debts 
or  liabibties.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
ne<:essary  for  the  winding-up  of  its 
affairs. 

For  the  SEC  by  the  Division  of  Investment 
MHnagenient.  under  delt^ated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
!(  K  Doc.  94-19966  Filod  R-1.'>-94:  8:45  am) 

BtLUNC  OOOE  9010-01-M 
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'  Appliwnl  am!  theC^iUxy  Equity  Growth  Fund 
iii<iy  be  daetned  to  be  affiUated  persons  of  each 
other  by  reason  oJ  having  a  common  investment 
a<)visw,  c»(nnion  directors,  and  common  officers. 
Althungh  porchases  and  safes  berweon  affiliated 
persons  Rfnerally  are  prohibited  by  section  17(a). 
rule  l7a-a  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
ihdt  an>  affiliated  persons  of  each  other  solely  by 
rea.son  of  havinga  common  investment  advi.ser. 
(.ncunon  d:.i)Cturs.  .irid'or  conunon  officers. 


[REt.  Na  IC-20464;  811-Miq 
Yankee  Funds;  Notice  of  Application 

August  9,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  ("Act"), 

APPLICAMT:  Yankee  Funds. 
RELEVANT  ACT  SECTKNI:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  a  a  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  3. 1994  and  amended  on  August 
1.1994. 

HEARING  OR  NOTIFICATKM  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  6, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notifications 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
Applicant,  6  St.  James  Avenue,  Boston. 
Massachusetts  02116. 
FOR  FURTHER  MFORHMTION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATIOM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Massachusetts  trust,  is 
an  open-end  management  investment 
company.  On  OctoJ^r  3, 1989,  applicant 
filed  a  notification  of  registration  under 
section  8(a)  and  a  registration  statement 
on  Form  N-IA  under  section  8(b). 
Applicant  registered  the  following 
portfolios  under  the  Securities  Act  <A 
1 933 :  Yankee  U.S.  Government  Income    - 
Fund  A;  Yankee  U.S.  Government 
Income  Fund  B;  Yankee  Tax-Exempt 
Income  Fund  A;  Yankee  Tax-Exempt 
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Income  Fund  B;  Yankee  Equity  Fund; 
Yankee  Equity  Income  Fund;  and 
Yankee  Funds  (the  "Yankee  Money 
Market  Fund"). 

2.  Applicant's  portfolios  were 
organized  as  feeder  funds  in  a  master/ 
feeder  arrangement  with  seven 
registered  management  investment 
companies  (the  "Master  Funds").  In 
early  1993,  the  investment  adviser  to  the 
Master  Funds  recommended  to  the 
boards  of  trustees  of  applicant  and  the 
Master  Funds  that  the  non-money 
market  portfolios  of  applicant  and  the 
corresponding  Master  Funds  be 
reorganized  into  the  Galaxy  Fund  and 
that  the  Yankee  Money  Market  Fund  be 
liquidated. 

3.  On  February  22, 1993,  the  boards 
of  trustees  of  applicant  and  the  Master 
Funds  approved  the  plan  of 
reorganization.  A  combined  proxy 
statement  and  prospectus  was  sent  to 
applicant's  non-money  market  fund 
shareholders  on  April  11,  1993. 
Definitive  copies  of  such  materials  were 
filed  with  the  SEC  as  part  of  The  Galaxy 
Fund's  registration  on  April  23,  1993.  A 
majority  of  applicant's  shareholders, 
excluding  the  shareholders  of  the 
Yankee  Money  Market  Fund,  approved 
the  reorganization  at  a  meeting  held  on 
May  6, 1993,  and  applicant,  as  holder  of 
a  majority  of  the  units  of  beneficial 
interest  of  the  Master  Funds,  approved 
the  reorganization  by  written  consent 
dated  May  6, 1993. 

4.  On  May  7, 1993.  applicant 
transferred  all  of  the  assets  and 
liabilities  of:  (a)  Yankee  U.S. 
Government  Income  Fund  A  and 
Yankee  U.S.  Government  Income  Fund 
B  to  Galaxy  Intermediate  Bond  Fund;  (b) 
Yankee  Tax-Ejcempt  Income  Fund  and 
Yankee  Tax-Exempt  Income  Fund  B  to 
Galaxy  Tax-Exempt  Bond  Fimd;  and  (c) 
Yankee  Equity  Fund  and  Yankee  Equity 
Income  Fund  to  Galaxy  Equity  Grovrth 
Fund  (Galaxy  Intermediate  Bond  Fund, 
Galaxy  Tax-Exempt  Bond  Fund,  and 
Galaxy  Equity  Growth  Fund  together, 
the  "Acquiring  Funds")  in  exchange  for 
shares  of  the  respective  Acquiring 
Funds.  Thereafter,  applicant  distributed 
the  appropriate  Acquiring  Fund  shares 
to  its  shareholders.  Applicant's 
shareholders  received  shares  of  the 
Acquiring  Funds  with  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  their  respective  interests 
in  applicant. 

5.  On  or  before  May  10,  1993,  the 
three  holders  of  beneficial  interest  in  the 
Yankee  Money  Market  Fund  gave  notice 
that  they  wanted  to  redeem  their  entire 
holdings.  The  corresponding  Master 
Fund's  investment  portfolio  consisted  - 
entirely  of  short-term  investments  all 
maturing  on  May  10.  19!)3.  On  May  10, 


1993,  a  complete  redemption  totaling 
$65,585,130  was  paid  by  applicant  to  its 
shareholders  on  a  pro  rata  basis. 

6.  In  connection  with  the 
reorganization,  applicant  incurred 
expenses  such  as  professional  fees, 
custody  and  administration  fees  and 
expenses  totaling  $164,666.  These 
expenses  were  allocated  to  applicant's 
non-money  market  portfolios  based  on 
the  relative  net  assets  of  such  portfolios 
and  paid  by  applicant.  In  connection 
with  the  liquidation,  applicant  incurred 
expenses  such  as  professional  fees, 
custody  and  administration  fees  and 
expenses  totaling  $13,401.  These 
expenses  were  allocated  to  the  Yankee 
Money  Market  Fund  and  paid  by 
applicant. 

7.  Applicant  has  no  outstanding  debts 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  R  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-19958  Filed  8-15-94;  8:45  am) 
BtLUNQ  CODE  801(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  08/08-0149] 

Hanifen  Imhoff  Mezzanine  Fund,  L.P.; 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  April  4,  1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  15762)  stating  that  an  application 
had  been  filed  by  Hanifen  Imhoff 
Mezzanine  Fund.  L.P.,  1125  17th  Street, 
suite  1600,  Denver,  Colorado  80202 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1993))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  May  4, 1993  to  submit 
their  comments  to  SBA.  No  comments 
were  received.  Notice  is  hereby  given 
that,  pursuant  to  Section  301(c)  of  the 
Small  Business  Investment  Act  of  1958. 
as  amended,  after  having  considered  the 
application  and  all  other  pertinent 
information,  SBA  issued  License  No. 
08/08-0149  on  July  26, 1994,  to  Hanifen 
Imhoff  Mezzanine  Fund,  L.P.  to  operate 
as  a  small  business  investment 
company. 


The  Licensee  will  be  owned  by 
Lincoln  National  Life  Insurance 
Company,  Northern  Life  Insurance 
Company,  Hartford  Life  Insurance 
Company,  Hanifen  Imhofflnc.  (a 
brokerage  firm),  and  20  individuals.  The 
licensee  will  have  initial  capital  of 
$2,717,000  and  has  commitments  for 
additional  capital  which  are  expjected  to 
reflect  total  capital  of  $14,710,000  when 
fully  invested. 

(Catalog  of  Federal  Domestic  Assistant  f  - 
Program  No.  59.001,  Small  Business 
Investment  Ck)mpanics) 
Dated.  August  3, 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Invebtment. 
[FR  Doc.  94-20060  Filed  8-15-94;  8:45  ami 

BILUNG  CODE  8029-01-M 

[Application  No.  99000134] 

Needham  Capital  SBIC,  LP.;  Filing  of 
an  Application  for  a  License  To 
Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  ol 
an  application  with  the  Small  Businf-^s 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  bv 
Needham  Capital  SBIC.  LP..  400  Park 
Avenue,  New  York,  New  York  10022. 
for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et 
.seq.),  and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  initial  investors  and  their  pert.f  nt 
of  ownership  of  the  Applicant  arp  as 
follows: 


Name 

Percentage 
of  ownership 

General  Partner 

Needtiam    Captal     Marage- 
ment    Partners,    LP.,    400 
Park    Avenue,    New    York, 
NY  10022  

■  Ci 

Limited  Partners: 

Needham    Caprtal    Manage- 
ment   Partners,    LP..   400 
Park    Avenue,    New    Yofk. 
NY  10022  

9^ij'-»  P) 

I00  0°'b 

(1)  Needham  &  Company,  Inc..  400 
Park  Avenue,  New  York,  NY,  10022. 
through  its  limited  partnership  interest 
in  Needham  Capital  Partners,  L.P.  owns 
an  effective  26.4%  interest  in  the 
Applicant. 

Needham  Capital  SBIC,  LP.  will  be 
managed  by  Needham  Capital 
Management  Partner>,  L.P.  The  .v  n.-.^.l 
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and  limited  partners  of  Needham 
Capital  Management  Partners.  L.P.  are: 


Percent- 

Name 

ReiatJonship  to 

aQe 

owner- 

manager 

ship  of 

marv 
ager 

George  A. 

General  Partner 

0.5 

Needham.  79 

East  79th 

Street,  New 

Yo*.  NY 

10021. 

Johri  C. 

General  Partner 

0.5 

Michaelson. 

1010  Fifth  Av- 

,- 

enue,  New 

Yo«fc,  NY 

10028. 

Needham  Cap- 

Limited Partner 

99.0 

ital  Partners. 

LP..  400  Park 

Avenue.  New 

, 

Yon?.  NY 

■* 

10022. 

1000 

The  applicant  will  begin  operations 
with  capitalization  of  approximately 
$7.5  million  and  will  be  a  source  of 
equity  financings  for  qualified  small 
business  concerns.  The  applicant  will 
invest  primarily  in  the  technology  and 
life  sciences  businesses  located  in  the 
states  of  California,  Massachusetts. 
Minnesota,  and  Texas. 

Matters  involved  in  SB  As 
consideration  of  the  application  includi? 
the  general  business  reputation  and 
(  haracter  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management. 
including  profitability  and  fir.anc  ial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  tham  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
.Administrator  for  Investment.  Small 
Business  Administration,  400  .3rd  Street. 
SVV.  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be   - 
published  in  a  newspaper  of  general 
circulation  in  New  York.  .New  York 

iCIdtdlog  of  Federal  Domestic  Assistanrt- 
Crograms  No.  59011.  Small  B.isinpss 
divestment  Companies) 
Iteted:  August  8, 1994. 
Robert  D.  Stillman, 

A.->snciate  Administrator  for  Inveftntt-nt 
iPR  Doc.  94-20062  Filod  &-i;>-t»4.  8:45  am] 
BiLuao  CODE  nas-01-M 


[Application  Na  M000082] 

RFE  Investment  Partners  V,  LP.;  FHIng 
of  an  Application  for  a  License  to 
Operate  as  a  Small  Business 
Investment  Company 

NotioB  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SEA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  by  RFE 
Investment  Partners  V.  L.P.,  36  Grove 
Street.  New  Canaan.  Connecticut  06840 
for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended.  (15  U.S.C.  et 
seq.).  and  the  Rules  and  Regulations 
promulgated  thereunder.  RFE 
Investment  Partners  V.  L.P.  is  a  limited 
partnership  formed  under  Delaware 
Law.  Its  principal  area  6f  operation  is 
the  eastern  half  of  the  United  States  and, 
on  a  selected  basis,  throughout  the 
United  States. 

RFE  Investment  Partners  V.  L.P.  will 
be  managed  by  RFE  Management 
Corporation,  located  at  36  Grove  Street. 
New  Canaan.  Connecticut  06840.  The 
following  limited  partners  will  own  10 
percent  or  more  of  the  proposed  SBIC: 


Name 

Percentage 
of  owner- 
ship 

State  Treasurer  of  the  State  of 

Mictiigan.  Custodian  of  the 
Michigan  Public  School  Env 
p(oyees'  Retirement  System. 
State  tmptoyees"  Retirement 
System.  Michigan  State  Po- 
lice Retirement  System,  and 
Michigan  Judges'  Retirement 
System  

Tne  Northern  Trust  Company 
as  Trustee  for  the  Allied  Cor- 
poration Master  Pension 
Trust  

The  Retirement  and  Security 
Program  for  Employees  of 
the  Nauonal  Rural  Eiectric 
Cooperative  Association  and 
Its  Merrtier  Systems  

Fleet  Gro^rth  Resources.  Inc  .... 

30.0 
22.4 

14,0 
11.9 

The  Applicant  will  begin  operations 
witli  an  initial  capitalization  of 
approKimatety  $35.71  million  and  will 
he  a  source  of  later  stage  investments. 
nif'zz.inine  financings,  and  re- 
capitalizations for  qualified  small 
business  concerns.  The  applicant  will 
invest  primarily  in  the  eastern  half  of 
the  LUiited  States,  and  may  participate 
as  an  inrestor  in  deals  that  originate  in 
other  parts  of  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  hu.siness  reputation  and 


character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new  SBIC 
under  their  management,  including 
profitability  and  financial  soundness  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment.  Small 
Business  Administration.  409  3rd  Street 
S\V.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  Canaan,  Connecticut. 

(Catalog  of  Federal  Domestic  Assistance 
l^ogram.s  No.  59.011,  Small  Business 
Iiivestniont  Companies). 
Dated:  August  B.  1994. 
Robert  D.  SlUlmaa, 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-20061  Filed  8-15-94;  8:45  ami 

BILLING  CODE  Wns-Ol-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGD  94-058] 

Differential  Global  PosHiontng  System, 
St  Marys  Rh^er/Lake  Huron  Corridor 
Region;  Environmental  Assessment 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  availability 


SUMMARY:  The  Coast  Guard  has  prepared 
a  Programmatic  Environmental 
Asses.sment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  for 
implementing  a  Differentiad  Global 
Positioning  System  (DGPS)  Service  in 
the  St.  Marys  River/Lake  Huron 
Corridor  Region  of  the  United  States. 
Tlu'  EA  concluded  that  there  will  be  no 
significant  impact  on  the  environment 
and  that  preparation  of  an 
Environmental  Impact  Statement  will 
not  be  necessary.  This  notice  announces 
the  availability  of  the  EA  and  FONSI 
and  solicits  comments  on  them. 
DATES;  Comments  must  be  received  on 
or  before  September  15. 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Sef:retary.  Marine  Safety 
Council.  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW..  Washington. 
DC  20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Copies  of  the  EA  and  FONSI  may  be 
obtained  by  contacting  LCDR  George 
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Privon  at  (202)  267-0297  or  faxing  a 
request  at  (202)  267-4427.  A  copy  of  the 
EA  (less  enclosures)  is  also  available  on 
the  Electronic  Bulletin  Board  System 
(BBS)  at  the  GPS  Information  Center 
(GPSIC)  in  Alexandria,  VA,  (703)  313- 
5910.  For  information  on  the  BBS,  call 
the  GPSIC  watchstander  at  (703)  313- 
5900. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  George  Privon.  Radionavigation 
Division.  (202)  267-0297. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

Copies  of  the  Programmatic 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FDNSI)  are  available  as  described 
under  ADDRESSES.  The  Ccast  Guard 
encourages  interested  persons  to 
comment  on  these  documents.  The 
Coast  Guard  may  revise  these 
documents  in  view  of  the  comments.  If 
revisions  are  warranted,  availability  of 
the  revised  documents  will  be 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background 

As  required  by  Congress,  the  Coast 
Guard  is  preparing  to  install  the 
equipment  necessary  to  implement  a 
Differential  Global  Positioning  Svstem 
(DGPS)  service  in  the  St.  Mar\-s  River/ 
Lake  Huron  Corridor  area  of  the  United 
States.  DGPS  is  a  new  radionavigation 
service  that  improves  upon  the  100 
meter  accuracy  of  the  existing  Global 
Positioning  System  (GPS)  to  provide  an 
accuracy  of  better  than  10  meters.  For 
vessels,  this  degree  of  accuracy  is    , 
critical  for  precise  electronic  navigation 
in  harbors  and  harbor  approaches  and 
will  reduce  the  number  of  vessel 
groundings,  collisions,  personal 
injuries,  fatalities,  and  potential 
hazardous  cargo  spills  resulting  from 
such  incidents. 

After  extensive  study,  the  Coast  Guard 
has  selected  five  sties  along  the  St. 
Marv's  River/Lake  Huron  Corridor  for 
the  DGPS  equipment.  The  sites  are  in 
the  vicinity  of  Detroit.  MI:  Saginaw  Bay. 
MI;  Cheboygan,  Ml;  Neebish  Island,  MI; 
and  VVhitefish  Point.  MI.  The  sites  are 
used  already  for  related  purposes  and 
were  chosen,  in  part,  because  their 
proposed  use  is  consistent  with  their 
past  and  present  use,  thus  minimizing 
further  impact  on  the  environment. 
DGPS  signal  transmissions  will  be 
broadcast  in  the  marine  radiobeacon 
frequency  band  (283.5  to  325  KHz) 
using  less  than  50  watts  (effective 
radiated  power).  Signal  transmissions  at 
these  low  frequency  and  power  levels 


have  not  been  found  to  be  harmful  to 
the  surrounding  enviromnent. 

Proposed  Installations  at  Each  Site 

(a)  Radiobeacon  Antenna— The  Coast 
Guard  proposes  to  install  a  90  foot 
guyed  antenna  with  an  accompanying 
ground  plane  except  at  Whitefish  Point 
where  the  existing  whip  antenna  will  be 
used.  A  ground  plane  for  these 
antenna's  consists  of  approximately  120 
copper  radials  (6  guage  copper  wire) 
installed  6  inches  (or  less)  beneath  the 
soil  and  projecting  outward  from  the 
antenna  base.  The  optimum  radial 
length  is  between  200-300  feet,  but  this 
length  may  be  shortened  to  fit  within 
property  boundaries. 

Wherever  possible,  a  cable  plow 
method  will  be  used  in  the  radial 
installation  to  minimize  soil 
disturbance  Installation  of  the  ground 
plane  may  require  some  clearing  of  trees 
and  bushes  on  the  site. 

(b)  DGPS  Antennas — Each  site  will 
require  two  10  foot  masts  to  support 
four  small  (4  inches  by  18  inches 
diameter)  receiving  antennas.  The  masts 
will  be  installed  on  a  concrete 
foundation  measuring  approximately  3 
feet  by  3  feet  by  15  inches.  These  masts 
are  needed  to  support  the  primary  and 
backup  reference  receivers  and  integrity 
monitors.  The  location  of  the  two  ma.sts 
will  be  in  the  vicinity  of  the  electronic 
equipment  building  or  hut,  but  at  least 
50  feet  to  100  feet  from  existing 
structures. 

(c)  Equipment  shelter— .\  10  fool  by 
16  foot  equipment  hut  will  be  needed  to 
house  the  DGPS  equipment  at  each  site 
except  at  Whitefish  Point,  where  the 
existing  equipment  building  will  be 
used. 

(d)  Utilities— The  Coast  Guard 
proposes  to  use  available  commercial 
power  as  the  primary-  soune  for  the 
electronic  equipment.  Howtver,  an 
existing  diesel  generator  is  available  at 
the  Whitefish  Point  site  and  may  be 
utilized  if  backup  power  is  needed.  A 
telephone  line  will  be  required  at  each 
site  for  remote  monitoring  and 
operation. 

Description  of  Each  Site 

The  Detroit.  MI  site  is  located  on  U.S. 
Army  Corps  of  Engineers  boat  vard 
property,  which  is  located  adjacent  to 
Fort  WavTie.  The  site  will  require 
installation  of  a  90  foot  guyed  transmit 
antenna.  In  addition,  a  10  foot  by  16  foot 
equipment  hut  will  be  installed  to  house 
the  DGPS  electronic  equipment. 

The  Saginaw  Bay,  MI  site  is  located 
on  U.S.  Army  Corps  of  Engineers  field 
office  property,  which  is  located  near 
Essexville,  MI.  The  site  will  require 
installation  of  a  90  foot  guyed  transmit 


antenna  and  a  10  foot  by  16  foot 
equipment  hut  to  house  the  DGPS 
electronic  equipment. 

The  Cheboygan.  MI  site  is  located  on 
U.S.  Coast  Guard  property  in  the  city  of 
Cheboygan,  MI  near  the  intersection  of 
Western  Avenue  and  Lincohi  Avenue. 
The  site  will  require  installation  of  a  90 
foot  guyed  transmit  antenna  and  a  10 
foot  by  16  foot  equipment  hut  to  house 
the  DGPS  electronic  equipment. 

The  Neebish  Island,  .MI  site  is  located 
on  the  north  end  of  the  island,  at  the 
Neebish  Cell  Dock,  and  within  U.S. 
Army  Corps  of  Engineers  property.  The 
site  will  require  installation  of  a  60  foot 
guyed  antenna  and  a  10  foot  bv  16  foot  ■ 
equipment  hut  to  house  the  DGPS 
electronic  equipment. 

The  Whitefish  Point  Light  Station,  .MI 
site  is  located  on  the  upper  peninsula 
approximately  35  miles  northeast  of 
Sault  Ste  Marie.  The  existing 
radiobeacon  has  already  been  partially 
upgraded  and  is  transmitting  prototype 
DGPS  signals  for  test  and  evaluation 
purposes.  The  existing  radiobeacon 
transmit  antenna  will  be  used  and  the 
EXSPS  equipment  will  be  housed  in  the 
existing  equipment  hut.  The  light  is 
listed  on  the  National  Register  of 
Historic  Places.  The  Coast  Guard  and  Ml 
State  Historic  Preservation  Officer 
(SHPO)  agree  that  the  proposed  protect 
will  have  no  effect  on  the  historic 
property. 

Implementation  of  a  DGPS  ser\ire  in 
the  St.  Marvs  River  Lake  Huron 
Corridor  Region  is  determined  to  ha\e 
no  significant  effect  on  the  quality  of  the 
human  environment  or  require 
preparation  of  an  Envi.-onmental  Impac  t 
Statement. 

Dated:  .August  8. 1994 
R  C.  Houle. 

Cap'.a:n.  VS.  Ccxist  Guard.  AcUtigChn-j. 

Office cfXavi^aticn  Saft^tyar.d  \ijierni;\ 
Sf-nires. 

IFR  Dtjc.  94-20026  Filed  8-15-94.  U  45  «.t.! 

BILLIMC  COD€  4*10-14-M 


Federal  Aviation  Administration 

Draft  Environmental  Impact  Statement 
(DEIS);  Newark  International  Airport 
Monorail — Nortt>east  Corridor 
Connection  Project;  Public  Hearing 

AGENCY:  Federal  Aviatjon 

Administration  (F.\A). 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Eastern  Region  of  the 
FAA  announces: 

The  FAA.  acting  as  "Lead  Agencv." 
has  prepared  a  Draft  Environmental 
Impact  Statement  (DEIS)— for  a  proposal 
bv  the  Port  Authority  of  New  York  and 
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New  )ersey,  acting  as  "Sponsor,"  to 
develop  the  Newark  International 
Airpoit  (E\VR)  Monrail— Northeast 
Corridor  Connection  Project  (Newark 
Airport  Monorail-NEC  Connection 
Project). 

The  DEIS  has  been  prepared  to 
evaluate  environmental  impacts 
associated  with  the  project.  Three 
alternatives  are  analyzed  in  the  DEIS:  a 
"No  Build"  alternative;  a  Transportation 
Systems  Management  option;  and  a 
Build  alternative,  which  is  the  extension 
of  the  monorail  system  (currently  under 
construction  at  the  airport)  to  the 
northeast  rail  corridor,  along  with 
construction  of  a  new  rail  station.  Three 
monorail  alignments  are  under 
consideration  for  the  extension;  their 
associated  environmental  impacts  are 
analyzed  in  the  DEIS. 

A  Public  Hearing  has  been  scheduled 
to  discuss  the  project  alternatives, 
present  the  three  alignments  under 
consideration,  and  receive  comments  on 
the  DEIS: 

Date:  Wednesday.  August  17.  1994. 

"  Time:  4:00  pra-6:00  pm  Presentation/ 
Comment  Period;  7:00  pm-9;00  pm 
Repeat  Presentation/Comment  Period. 

Place:  Holiday  Inn  North,  169  Holiduv 
.  Plaza.  Newark,  NJ  07114 

In  the  advance  of  the  Hearing,  you  are 
mvited  to  review  copies  of  the  complete 
DEIS  at  the  following  locations  (call  to 
tionfirm  hours): 

Newark  Public  Librarv.  5  Washington 
Street,  Newark,  NJ  07101.  (201)  7.1:}- 
7800 

Elizabeth  Public  Librarv.  1 1  South 
Broad  Street,  Elizabeih.  Nf  07202. 
(908) 354-60fi0 

Federal  Aviation  Administration.  IS 
Department  of  Transportation. 
Fitzgerald  F'ederal  Building — Room 
147.  JFK  International  Airport, 
lamaica,  NY  11430,  (718)  .i,=S3-12.-i!) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  .Anthony  P.  Spera,  Federal  .Xviation 
.Administration,  Eastern  Region  Office, 
AEA-ft20,  Fitzgerald  Federal  Building, 
fohn  F.  Kennedy  InternalionnI  .Airport. 
Jamaica.  New  York  11430.  Telephone 
(718) 353-1250. 

Issued  in  Jamaica.  Npw  York.  (,ii  Augtist  m. 
1444. 
Aniliony  P.  Spera, 

Manager.  Planning  and  Programming  liTumh. 
Airports  Division,  Federal  Aviation 
Administration,  Eastern  Regional  Office. 
lamaica.  Sew  York. 

IFR  DtK.  94-20002  Filed  8-1 5-44;  8  4.i  ,i.'ii! 
BILUMG  COOC  4910-13-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenues  From  a 
Passenger  Facility  Charge  (PFC)  at 
Charioittesville-Alt}ermarte  Airport, 
Chartottesville,  VA 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 
ACTION;  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenuJBS  from  a  PFC  at  Charlottesville- 
Albemiarle  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacitv 
Expansion  Act  of  1990  (Title  IX  of'the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  .September  15,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airports  District 
Office.  101  West  Broad  Street,  Suite  300, 
Falls  Church,  Virginia  22046. 

In  addition,  one  copy  of  anv 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Br\-an 
Elliot.  Director  of  .Aviation, 
Charlottesville-.AIbermarle  .Airport 
.Authority,  at  the  following  address: 
Charlott9Svilli>Alhermarlp  Airport 
.Authority.  201  Bovven  Loop, 
Charlottesville,  V.A  22901. 

.Air  carriers  and  foreign  air  carriers 
may  sub.mit  copies  of  written  comments ' 
previously  provided  to  the 
Charlottesville-Alhermarle  .Airport 
Authority  under  ^  15H.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mendez,  Manager,  Washington 
Airp!irtspi^l.-;ct  Office.  101  West  Broad 
Street.  Siiite  500,  Falls  Church,  Virginia 
2^(146.  The  application  may  be  reviewed 
in  [!"rst)n  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
coniuiBiit  Oil  the  application  to  impose 
and  use  tlie  revenue  from  a  PFC  at 
Charlottesvillt'-.Albermurle  .Airport 
luiiier  the  provisions  of  the  .Aviation 
Saierv  and  Cipacitv  Expansion  .Act  of 
lOmVfTitle  IX  of  the  Omnibus  Budget 
Re(  oiicjiiation  .Act  of  1990)  (Public  Law 
101-50B)  and  Part  158  of  the  Federal 
.Aviation  Regulations  (14  CFR  Part  158). 

(Jn  iune  15,  1994,  the  F.AA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Charlottesville- 
Alhemiarle  .Airport  Authority  was 
substantially  complete  within  the 
require  nents  of «» 158.25  of  Part  158. 


The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  12,  1994. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  proposed  PFC:  S2.00 
Proposed  charge  effective  date: 

Septemberl,  1992 
Proposed  charge  expiration  date: 

September  30.  1993 
Total  estimated  PFC  revenue:  $307,896 
Brief  description  of  proposed  project(s): 

PFC  will  be  used  to  fimd  the  sponsor 

share  of  the  following  projects: 
—Purchase  Disabled  Passenger  Lift 

Device 
— Construct  General  Aviation  Taxiway 

and  Ramp 
— Modify  Air  Carrier  Terminal  Security 

Screening  Point 
—Construct  GA  Terminal  Access  Road 
—Acquire  Land  Runway  21  Protection 

Zone 
— Acquire  Runway  Friction  Measuring 

Device 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
commercial  operators  filing  FAA  Form 
1800-3 1  and  foreign  air  carriers. 

.Any  person  may  inspect  the 
appliciation  in  per.son  at  the  FAA  office 
listed  above  uinler  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  .Airports  office  located  at:    - 
Fitzgerald  Federal  Building,  John  F, 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  in.sp'jct  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Charlottesville-Alhermarle  Airport 
Authority. 

[ssu'hI  i.T  l.im.iic.i.  New  York  on  August  8. 
1444. 

A.H.  DeGraw, 

Aitir,:^  McnniitT.  Airports  Division.  E-jstern 

[FKDc.,:  44-JU()01  Filed  8-15-94:  8;45arr.l 

BILLING  CODE  4910t1}-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Dubois-Jefferson  County  Airport, 
DutKJis,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Dubois-Jefferson 
County  Airport  under  the  provisions  of 
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the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  A\iation  Regulations 
(14CFRPart  158). 

DATES:  Comments  must  be  received  on 
or  before  September  15,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicateto  the  FAA  at  the  following 
address:  Mr.  L.W.  Walsh,  Manager 
Harrisburg  Airports  District  Office.  311 
Harzdale  Drive.  Suite  1,  Camp  Hil!.  PA 
17011. 

In  addition,  one  cop\  of  am 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Robert  AV. 
Shaffer,  Airport  Manager  of  the 
Dubois — Jefferson  County  Airpori  at  the 
following  address;  Clearfield-Jeifer.son 
Counties  Regional  Airport  Authoritv. 
Box  299.  Falls  Creek.  PA  15840. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Clearfield-    . 
Jefferson  Counties  Regional  Airport 
Authority  under  ^158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  L.W.  Walsh.  Manager.  Harrisburg 
Airports  District  Office.  3911  Harztdale 
Drive.  Suite  1.  Camp  Hill.  PA  17011  (Tel 
(7171-975-3423).  The  application  may 
be  reviewed  in  person  at  this -same 
location. 

SUPPLEMENTARY  INFORMATION:  The  F.\A 
proposes  to  rule  and  invites  paihlic 
comment  on  the  appli(  ation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Dubois-Jefferson  County  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (124  CFR  Part 
158). 

On  June  15.  1994.  llie  F.-\A 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  hy  the  Clearfield— Jefferson 
Counties  Regional  Airport  Authority 
was  substantially  complete  within  the 
requirement  of  §158.25  of  Part  158.  The 
FAA  will  approve  or  disapprm  e  the 
application,  in  whole  or  in  pari,  no  later 
than  September  29,  1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S3. 1)1) 
Proposed  c;harge  effective  date: 

oJecember  1, 1994 
Proposed  charge  expiration  date: 

February  28,  1999^ 
Total  estimate  PFC  revenue:  5336.322 
Brief  description  of  proposed  projet:ts: 
— Obstruction  Removal 


42103 


—Parking  Lot  Expansion 

— Parallel  Taxiway  to  Runway  7 

— Deicing  Pad 

— Snow  Removal  Equipment 

—Expand  Sand  Storage  Building 

— Land  Acquisition 

—Powered  Lift  Device 

—Route  830  Terminal  Relocation 

(impose  only) 
—Sewage.  Water  System  (impose  onK) 
—Non-Directional  Beacon  (impose  only) 
—Emergency  Generator  (impose  only)  " 

Class  or  classes  of  air  carriers  whii  h 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Ta\/ 
Commerical  Operators  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building.  John  F. 
Kennedv  International  Airport.  Jamaii  a. 
NV  11430. 

In  addition,  any  perso;i  mav,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
appli(.ation  in  person  at  the  Clearfieid- 
lefferson  Countie.s  Regional  Airport 
Authoritv. 

Issut'ii  ir.  I,>n-,rt'ifii.  N.^u  \i>:i  im  \u\\  fi 
1494 

A.H.  E>eGraw. 

A(-7in^  Manogt-r.  A:TjA:rt!-  Divi.sxjP.  Eii.-}frn 

!FR  Doc   94-200(13  Fjifd  S-1'1-<14  «^5.i->:i 

BILLING  CODE  4910-1S-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Department  of  Treasurv  h:is 
submitted  the  foliovvijig  public 
information  (,olle(  tion  requirenu-ntis)  to 
OMB  for  review  arid  ( Jearance  undtT  the 
Paperwork  Reduction  A(  1  o<  1980. 
Public  Law  96-511.  Copies  of  tile 
submission(s)  niav  be  obtained  bv 
(ailing  the  Trea.-ury  Bureau  Clearance 
Offic  er  listed.  Conmients  regarding  this 
information  collection  should  he 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Ser\'ice  (IRS) 

OMB  \iimbfr.  1,545-0940 

Flftgulntion  ID  .\iiwher.  LR-185-W4  Final 

Regulations 
Type  of  RevifH-  Extension 


Title:  Election  of  $10  Million  Limitation 
on  Exempt  Small  Issues  of  Industrial 
Development  Bonds:  Supplemental 
Capital  Expenditure  Statements 

Dpsrription:  The  regulations  liberalize 
the  procedure  by  which  the  state  or 
local  government  issuer  of  an  exempt 
small  issue  of  tax-exempt  bonds  e!e«:ts 
the  SIO  million  limitation  upon  the 
size  of  such  issue  and  delete  the 
requirement  to  file  certain 
supplemental  capital  expenditure  ■ 
statements. 

Bt'iipondents:  State  or  local 
governm.enls.  Small  businesses  or 
organizations 

Estimated  Siimbcr  of  Bee  nrdKef-pt-ry 
10.000 

Estimated  Burden  Hours  Per 
Bernrdkeeper  6  minutes 

Frequency  of  Be-iponse:  Annualiv 

Estimated  Total  Becordkeepma  Burden 
1.000  hours 

Clearance  Officer.  Garrick  Shear  (202.1 
622-3869.  Interna!  Revenue  Spr\  i(  e. 
room  5571.  nil  Constitution 
Avenue.  NW..  WashiuKton.  DC  20224 

OMB  Be\  iewer.  Milo  Sunderhauf.  (202) 
395-7340,  Office  of  Management  and 
Budjjet.  room  10226.  .New  Exet  u'.'.m- 
Office  Buildmg.  Wasliington.  ]X 
20503 

Dale  A.  .Morgan. 

Df'p.irlmertal  Eeports  .\/a.',u^en;(-rw  C)iu,  ,t 

IFR  D(K    94-19975  Fii"(-;  h-35-94.  H4'iiir:;l 

BILLING  CODE  4830-01 -P 


[General  Counsel  Designation  No.  205] 

Appointment  of  members  to  the  Legal 
Division  Performance  Review  Board 

I'nder  the  authority  granted  to  me  as 
(jeneral  Counsel  of  the  Departn;ent  ol 
the  Treasur\  hy  31  I'.S  C    Ull  and  26 
r.S.C.  7H()!,  Treasurv  Depcirtment  Ordrr 
No.  01-5  (Revised),  and  pursuant  to  the 
Civil  Serv  ic  e  Reform  Ac  t.  I  herein 
appoint  the  following  persons  to  the 
Legal  Di\  :s:on  Perfomianc  e  Review 
Hoard: 

(1)  For  the  Ci^'nerai  Counsel  Panel- 
Dennis  I.  Foreman,  Deputy  General 

flounsel.  who  shall  sene  as 

(Jhairpers'jn: 
Russell  L.  Munk,  .Assistant  Gener.ii 

Counsel  (International  Affairs): 
John  E.  Bcjwman,  Assistant  General 

Counsel  (Ranking  and  Finance): 
Robert  ,M.  McNamara.  Jr..  Assistant 

General  Counsel  (Enforcement): 
Man,in  J.  Dessler.  Chief  Counsel.  Bure.-iu 

of  Alcohol.  Tobacco  and  Firearms: 

and 
Micheal  T.  Schmitz,  Chief  Counsel. 

United  States  Customs  Senjce. 

(2)  For  the  Internal  Revenue  Service 
Panel— 
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Chairperson,  Deputy  Chief  Counsel, 
IRS; 

Deputy  General  Counsel; 

Two  Associate  Chief  Counsel,  IRS; 
and 

Two  Regional  Counsel,  IRS 


I  hereby  delegate  to  the  Chief  Counsel 
of  the  Internal  Revenue  Service  the 
authority  to  make  the  appointments  to 
the  IRS  Panel  specified  in  this 
Designation  and  to  make  the  publication 
of  the  IRS  Panel  as  required  by  5  U.S.C. 
4314(cK4). 


Dated:  August  10. 1994. 
Jean  E.  Hanson, 

General  Counsel. 

[FR  Doc.  94-20015  Filed  8-15-94;  8;45  am] 
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Federal  Register 

Vol     59.   No.   157 

Tuisday.  August  16,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubtished  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552bfe)(3). 


MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9  a.m.,  .September  12 
1994. 

PLACE:  On  board  Mississippi  V  a\  Foot 
of  Eighth  Street.  Cairo,  IL, 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  President  of  the  Commission  on 
general  conditions  of  the  Mis,sissippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commanders 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Memphis  District. 

TIME  AND  DATE:  9  a.m..  September  13, 
1994. 

PLACE:  On  board  Mississippi  Vp.t  Citv 
Front,  Memphis,  TN. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  President  of  the  Commission  on 
general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
and  (2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mi.ssissippi  River  and  Tributaries 
Project 

TIME  AND  DATE:  9  a.m..  Si-plember  14, 
1994. 

PLACE:  On  board  Mississippi  Vat  Corps 
of  Engineers  Bank  Grading  and  Mat 
Loading  Facility,  Greenville,  MS. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  President  of  the  Commission  on 
general  conditions  of  the  Mi.ssissippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting: 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commanders 


report  on  the  Mississippi  River  a.nd 
Tributaries  Project  in  Vickshurg  District. 
TIME  AND  DATE:  9  a.m..  September  ^h. 
1994, 

PLACE:  On  board  Miss.>.s:ppi  Tut  City 
Front,  Morgan  City,  LA 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1 )  Report 
by  President  of  the  Commission  on 
general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  aud  major 
accomplishments  since  the  last  meeting: 
(2)  Views  and  suggestions  from 
members  of  the  public  on  anv  n-:;ii;ers 
pertaining  to  the  Flood  Control. 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commanders 
report  on  the  Mississippi  River  and 
Tributaries  Project  i;i  \ev\  Orleans 
District. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Noel  D.  Caidv.el).  telephone  4>ni- 
634-5766. 
Noel  D.  Caldwell. 

Exect!tiveAss;st.i:}!.\U::^.^-.j.'i,iHi\tr 
Commission. 

!FK  Doc.  94-.'02n  Fi' -i;  .^-n'-'M    ;•!  1"  j-;r,l 

BILUNG  CODE  3710-GX-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  1.5.  22.  24.  and 

September  5, 1994. 

PLACE:  Commissioner!:   Conferenc  e 

Room,  ll.'i.'S.T  Rorkville  Pike.  Ro(  k-.  !!le. 

Mar^'land. 

STATUS:  Public  and  Clo^-ed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  August  1 5 

There  are  r,o  !T)e(tt:n,a'-  -   h.>'.i;i!i'if  fur  'hi- 
Wcckof  .August  15 

Week  of  Augu-st  22— Tentativp 

Mondnv.  Ai:(;;t<;l  2J 

2  00  p.m. 

-    Briefing  on  Adii;'.iO!.o;  Ch.in.ttv  ),,  ]>„^-  loo 
Rulemaking  dT.d  l*r'iposed  I  pi^riTr-  on 
Source  Term  (FublicMceisng) 
((Contact:  Leonard  Soiff  r.  im-^is-t,.-,?-;) 

Tuesday,  August  23 
9;30a.m. 

Periodic  Brr.'firjR-nn  FLO  Krui;i,!:i!  n'tiblu 

Meeting) 
(Contact:  Vand\  Miller  .101-41. >-7:jS()'| 
ll:30a.m, 
Affirmation/Disf  usoon  .i))d  \ nlf  IPublic 
Meeting) 


.1  (".ulf  .St.ites  I  tiliiics  Comparv— AppPid 
of  LBP-q4-J  (Ri\pr  B^nd  St;i'l)on  t  "n>!  1 1 
ITentative) 
iC;ontact:  Cecilia  Carson,  JOl-Sm-ih.'.'i) 
b.  .Sequoyah  Fuels  CorpKiraiion's  ^nd 
Ceneral  Atomics'  Appeal  of  the  Aton,-' 
.Safetv  and  Licensing  Boa.-ds  Ordt  r*. 
LBH-94-5  and  LBP-94-a  :d,k  I.  i  \,. 
40-8027-EA)  (Tentative) 
lOintact:  Cecilia  Carson,  301-srM-?e.25i 
< .  .Sequoyah  Furls  Corpordt:or/s  Apptvl  of 
the  Atomic  Safetv  and  Luensinu  Bo-i.-d  - 
Order  LBP-94-19  (Cfx.kct  Nt;  •;rv-8!i.T- 
EAKTentathe) 
((jintact;  Cecilia  Carsfj::.  :<Ql-M^-)t^',i 

Week  of  .August  29— Tentative 

Ti;i-'sdu\,  Aiif^ust  30 
J:30p.m. 

RrieHngon  PRA  PoIk  v  .Stjtement  ^),.t 
Action  Plan  (Public  Meeting! 

;(>)ntact:_Tho:T^as  Hiltz.  .301-504-;  ur.: 

Wi^cinesciGy.  A::gti<t  .77 

10  00  a.m. 

Bri.'fingby  l.S.  Enr;.  y.r.ii'iA  (^.rpi.;,,:,..'. 
ir*ublic  Mpi'tin;;) 

11  30  a.m, 
.Xffirmatiun/Disi.usfion  iir.fi  Vi.ff  ip;  :j:.. 

Mei'ting)  (if  needed) 

Week  of  September  5— Teniaiive 

WrrinHsHow  Sppt''mhf^r  7 

JOOp.m, 
Briefing  on  IrdomiHtion  Tti  hiK.lupv 

Strategic  Plan  (Public  Meeting) 
(Contact:  Richard  Hartfield.  :-.(!l-:  •,  ■—r:-)n< 

Thiir'.rloy.  Sppttmbfr  8 
1  JOp.m. 
Pi  ri()(ii(.  Meeting  w  :th  Ai]\  isi-.r.  C'W.rnit'fi 
on  Reactur  .Safcguani'  !.ACR.'^)  iP;;h)« 
Meeting) 
((xintact:  John  L.-..-k:ns    :)01—;i5-;  jh«'i) 
:*  00  pm. 
Briefing  on  NRCHigh  Lev  1  R-niiOdi  ttve 
Waste  Performance  Assc»smpn1  Pr-i^^m 
(Public  Meeting) 
•l.iOp.m. 
Affirmation/Dis(.ussion  and  X'ute  iP,.!):-i 
Meeting)  (if  needeii) 

Fridn\ .  Sfptpmhrr  9 
'(.■iOii.m. 

Briefing  on  HLW  Issues  by  NW'.KB  SCt'.- 
of  \evada.  Local  Governmciils  r.r.d 
Native  .Amerirans  (Public  Mept.ng) 
(Contact:  Chip  C:ameron.  30l-5tM-]i.-;^i 
l:;iOp.m. 
iVotocoi  for  .Study  of  Thyroid  D,s'  ^m'  jr: 
Belarus  as  a  Result  of  the  Ciicrnnbv) 
Accident  (Public  .Meeting) 
lConta(  t:  Shlomo  Vaniv,  .101— Jl'>-hj:;'i: 


I 
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Note:  Affinnation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  u 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  spe<  ific 
subjret  listed  for  affinnation,  this  means  that 
no  item  has  as  yet  l)een  identified  as 
requiring  any  Commission  vote  on  this  dtite. 


The  Rchedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Williatn  Hill— (301)  504-1 6B1. 


Dated:  August  12. 1994. 
Andrew  L.  Bates, 

Chief.  Operations  Hninch,  Officeofthe 

Sex:!Vtary. 

IFR  Doc.  94-20219  Filed  8-12-94;  3:18  pm I 
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Tuesday 
August  16,  1994 


Part  11 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Species: 

Gray  Wolf;  Proposed  Rule 
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DEPARTMEMT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-V\C86 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Establishment  of 
a  Nonessential  Experimental 
Population  of  Gray  Wolf  in  Yellowstone 
National  Park  in  Wyoming,  Idaho,  and 
Montana 

AGENCY:  Fish  and  Wildlife  Sprvice. 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
.Stjrv'ice  (Service)  proposes  to 
reintroduce  the  gray  wolf  (Canis  lupus). 
an  endangered  species,  into 
Yellowstone  National  Park,  wliich  is 
located  in  Wyoming,  Idaho,  and 
Montana.  This  population  would  ist; 
classiTied  as  a  nonessential 
experimental  population  according  to 
section  10(j)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (Act).  Gray 
wolf  populations  have  been  extirpated 
from  most  of  the  western  United  States. 
They  presently  occur  in  a  small 
population  in  extreme  northwestern 
Montana,  and  as  incidental  occurrences 
of  a  few  wolves  in  Idaho,  Wyoming,  and 
Washington  that  result  from  the 
dispersal  of  wolves  from  Montana  and 
Canada.  This  reintroduction  is  being 
proposed  to  reestablish  a  viable  wolf 
population  in  the  Yellowstone  area,  one 
of  three  wolf  recovery  areas  that  have 
been  identified  in  the  Northern  Rocky 
Mountain  Wolf  Recovery  Plan.  Potential 
effects  of  this  proposed  rule  were 
evaluated  in  an  environmental  impact 
statement  completed  in  May  1994.  This 
gray  wolf  reintroduction  would  not 
cfiuflict  with  existing  or  anticfpated 
Federal  agency  actions  or  traditional 
public  uses  of  park  lands,  wilderness 
areas,  or  surrounding  lands. 

DATES:  Ct)mments  from  all  interested 
parties  must  be  received  b\  Octdber  17, 
l't94. 

ADDRESSES:  Comments  or  other 
information  may  be  sent  to:  Gray  Wuif 
Reintroduction.  U.S.  Fish  and  Wikilifi' 
Service.  P.O.  Box  8017,  Helena. 
Montana  59601.  The  complete  li!i:  tor 
this  proposed  rule  is  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  lon  N.  I'ark. 
.Suite  320,  Helena,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 
■Mr.  iidward  E.  Bangs,  at  the  above 
.i(iflres.s.  or  telephone  (400)  449-.=i2Ui:. 


SUPPLEM8NTARY  INFORMATION: 
Background 

1.  Le^iul 

The  Endangered  Species  Act 
Amendments  of  1982,  P.L.  97-304, 
made  significant  changes  to  the 
Endangeeed  Species  Act  of  1973  (Act) 
(16  U.S.a  1531  etseq.),  including  the 
creation  of  section  10(j),  which  provides 
for  the  designation  of  specific 
populations  of  listed  species  as 
"e.xperintental  populations".  Under 
previous  authorities  in  the  Act,  the  U.S. 
Fish  and  Wildlife  Service  (Service)  was 
permitted  to  reintroduce  populations  of 
a  listed  species  into  unoccupied 
portions  of  its  historic  range  for 
conservation  and  recovery  purposes. 
Howeveri  local  opposition  to 
reintroduction  efforts  from  certain 
parties  concerned  about  potential 
restrictions,  and  prohibitions  on  Federal 
and  private  activities  contained  in 
sections  7  and  9  of  the  Act,  reduced  the 
utility  of  reintroductions  as  a 
management  tool. 

Under  section  10(j).  a  reintroduced 
population  of  a  listed  species 
established  outside  of  its  current  range, 
but  within  its  historic  range  may  be 
designated,  at  the  discretion  of  the 
Secretary  of  the  Interior  (Secretary),  as 
"experimental."  The  Act  requires  that 
an  experimental  population  be 
separated  geographically  from 
nonexpetimental  populations  of  the 
same  species.  Furthermore,  an 
experimantal  population  is  treated  as  a 
threatened  species,  except  that,  solely 
for  section  7  purposes  (except  for 
subsection  (a)(1)),  an  experimental 
population  determined  not  to  be 
essential  to  the  continued  existence  of  a 
species  is  treated,  except  when  it  occurs 
in  an  area  within  the  National  Wildlife 
Refuge  System  or  the  National  Park 
System,  as  a  sj:»ecies  proposed  to  be 
listed  under  section  4  of  the  Act. 
.Activities  undertaken  on  private  lands 
are  not  affected  by  section  7  of  the  Act 
unless  they  are  funded,  authorized  Or 
carried  out  by  a  Federal  agency. 

Experioiehtal  and  non-essential 
designations  increase  the  fle.xibility  for 
management  of  a  reintroduced 
population  of  a  listed  species. 
Treatment  of  such  a  population  as 
tliroatontxl  provides  the  Service  with 
greater  latitude  in  devising  management 
programs  than  would  be  possible  for  an 
ondangened  species.  While  Section  9  of 
the  Act  spells  out  directly  the 
prohibitions  that  apply  for  endangered 
spticies.  Section  4(d)  of  the  Act  permits 
adoptifm  by  regulation  of  prohibitions 
only  to  the  extent  that  they  are 
n(K:(:ssarY  and  advisable  to  promote  the 


conservation  of  a  species  listed  as 
tlu-eatened. 

In  addition,  a  nonessential 
experimental  population  is  not  subject 
to  the  formal  consultation  requirement 
of  section  7(a)(2)  of  the  Act  unless  the 
experimental  population  occurs  on  a 
National  Wildlife  Refuge  or  National 
Park,  where  the  full  provisions  of 
section  7  apply.  Section  7(a)(1)  of  the 
Act  applies  to  nonessential 
experimental  populations,  and  requires, 
that  all  Federal  agencies  use  their 
authorities  to  conserve  listed  species. 
Individual  organisms  used  in 
establishing  an  experimental  population 
can  be  removed  from  a  source  or  donor 
population  only  aftsr  it  has  been 
determined  that  their  removal  itself  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species,  and  a  pennit 
has  been  issued  in  accordance  with  the 
requirements  of  50  CFR  17.22. 

In  1967,  the  timber  wolf  was  listed  as 
a  subspecies  (Conis  lupus  lycaop]  as 
endangered  (32  FR  4001),  and  in  1973 
the  northern  Rocky  Mountain 
subspecies,  as  then  understood,  (C.  /. 
irrewotus)  was  also  listed  as 
endangered,  as  was  the  Texas 
subspecies  (C  7.  monstrabHis)  (38  PR' 
14678).  In  1978,  the  legal  status  of  the 
gray  wolf  in  North  America  was 
clarifiifd  by  listing  wolves  in  Minnesota 
as  threatened  and  other  members  of  the 
species  south  of  Canada  as  endangered, 
without  referring  to  sub.species  (43  FR 
9607). 

2.  Biological 

This  proposal  deals  with  the  gray  wolf 
[Canis  lupus),  an  endangered  species  of 
carnivore  that  was  extirpated  from  the 
western  portion  of  the  conterminous 
United  States  by  about  1930.  The  gray 
wolf  is  native  to  most  of  North  America 
north  of  Mexico  City,  except  for  the 
southeastern  United  States,  which  was     - 
occupied  by  a  similar  species,  the  red 
wolf  [Canis  rufus).  The  gray  wolf 
occupied  nearly  every  area  ir^  North 
America  that  supported  populations  of 
hooved  mammals  (ungulates),  its  major 
food  source. 

Twenty-four  distinct  subspecies  of 
gray  wolf  have  been  recognized  in  North 
America.  Recently,  however, 
taxonomists  have  suggested  that  therti 
are  five  or  fewer  subspecies  of  gray  wolf 
in  North  America  and  that  the  wolves 
that  once  occupied  the  northern  Rocky 
Mountains  of  the  United  States 
belonged  to  a  more  widely  distributed 
subspecies  than  was  previously 
believetl. 

The  gray  wolf  historically  occurred  in 
the  northern  Rocky  Mountains, 
including  mountainous  portions  of 
Wyoming.  Montana,  and  Idaho.  The 
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preat  reduction  in  the  distribution  and 
abundance  of  this  species  in  North 
America  was  directly  related  to  hunuui 
activities,  especially  elimination  of 
native  ungulates,  conversion  of 
w'ildland  into  agricultural  lands,  and 
extensive  predator  control  efforts  by 
private.  State,  and  Federal  agencies. 
When  most  wolves  in  the  contenninous 
United  States  were  eradicated,  the 
natural  history  of  wolves  was  poorly 
understood.  As  were  other  large 
predators,  it  was  considered  a  nuisance 
and  a  threat  to  humans.  Today,  the  gray 
wolfs  role  as  an  important  and 
necessary  part  of  natural  ecosystems  is 
better  appreciated. 

Wolf  reproduction  was  not  detected 
III  the  Rocky  Mountain  portion  of  the 
United  Slates  for  a  period  of  about  50 
ycmrs  prior  to  1986.  At  that  time,  a  wolf 
(ii:n  was  discovered  near  the  Canadian 
l»order  in  Glacier  National  Park.  This 
event  was  presumably  due  to  the 
.•southern  expansion  of  Canadian  wolf 
populations,  and  dae  wolf  population  in 
Glacier  National  Park  has  steadily 
expanded  to  an  estimated  size  of  about 
H5  wolves  that  now  occupy 
northwestern  Montana. 

Reproducing  wolf  populations  Hn«  not 
knovtm  to  occur  in  Idaho  or  Wyoming. 
Wolves  occasionally  have  been  sighted 
in  these  states,  but  populations  as 
dufmed  by  wolf  experts  (Service  1994) 
have  not  been  established.  F^istori^al 
reports  suggest  that  wolves  may  have 
produced  young  there  several  times  in 
the  past.  However,  based  on  extensive 
surveys  and  interagency  monitoring 
efforts  (Service  1994).  lio  wolf 
population  has  persi.sted  in  thosr  .Sfattrs. 

'  Wolf  Recovery  Efforti, 

,  In  the  1970s,  the  state  of  Montan.i  U-d 
an  interagency  recover>'  tram, 
established  by  the  Service,  thai 
developed  a  recover)-  plan  for  \\w 
Northern  Rocky  Mountain  Wolf  Thnt 
1980  plan  recommended  a  romhin.iJiou 
of  natural  recovery  and  rnintroduction 
be  used  to  recover  wolf  populations  in 
(he  area  around  Yelhiwslune  National 
Hark  (Parkl  north  to  the  Canadian 
border,  including  centml  Idaho. 

A  revised  recovery  plan  was  approve*! 
bv  the  .Service  in  19«7  (.Servict!  \^H7].  It 
identified  a  recovered  wolf  population 
IS  being  at  least  10  breeding  pairs  of 
wolves,  for  3  conserutivn  years,  in  ea(  li 
of  3  recovery  areas  (norttivvestern 
Montana,  central  Idaho  and  the 
Yellowstone  area).  A  population  of  \\w> 
Mze  would  comprise*  approximafely  .300 
wolves.  The  plan  recommendpfl  natuml 
Rjcovery  in  Montana  and  Idaho.  an(i 
ii.sing  the  experimental-populiition 
authority  of  secthm  10(j)  of  thr  .^(  t  u^ 
(juirkly  reintroducf!  wolve>  to 


Yellowstone  National  Park  and  to 
conduct  Hberal  management  to  address 
local  concerns  about  their  potential 
negative  impacts.  If  2  wolf  packs  did  not 
become  established  in  central  Idaho 
widiin  5  years,  the  plan  recommended 
that  conservation  measures  other  than 
natural  recoverv  be  considered. 

In  1990  (Pub.'L.  101-512).  Congress 
directed  appointment  of  a  Wolf 
Management  Committee,  composed  of  3 
Federal.  3  State  and  4  interest  group 
representatives,  to  develop  a  plan  fi)r 
wolf  restoration  to  Yellowstone  and 
central  Idaho.  That  Committee  provided 
a  majority,  but  not  unanimous, 
recommendation  to  Congress  in  Mav 

199 1 .  Among  the  measures 
n-comniended  was  a  declaration  by 
Congress  directing  reintroduction  of 
wolves  to  Yellowstone  National  Park, 
and  possibly  central  Idaho,  as  a  special 
nonessential  experimental  population 
with  particularly  flexible  management 
by  agencies  and  the  public  to  resolve 
potential  conflicts.  Wolves  and 
ungulates  under  that  plan  would  be 
intensively  managed  by  the  States  with 
Fcideral  funding  and  thus 
implementation  costs  were  estimated  to 
bf!  high.  Congress  took  no  action  on  the 
Committee's  recommendation. 

In  Novemt>er  1991  (Pub.  L.  102-154). 
Congress  directed  the  5»ervice.  in 
consultation  with  the  National  Park 
.St-nice  and  For«st  Service,  to  prepare 
cm  environmental  impact  statement 
(EIS),  that  considered  a  broad  range  of 
alternatives  on  wolf  reintroduction  to 
Yellowstone  National  Park  and  central 
Idaho.  In  1992  (Pub.  L.  102-381). 
Congress  directetl  the  Service  to 
ctmiplete  the  FIS  by  fanuan,-  ]t<94  and 
indicated  that  the  preferred  alternative 
shotdd  he  consistent  with  existing  law. 

The  .Serv  !■  .•  fonne«i  and  funded  an 
interagency  team  to  prepare  the  EIS.  In 
addition  to  the  National  Park  .Service 
and  Forest  .Servi(  e.  the  States  of 
Wyoming.  Idaho,  and  M(Mitana.  USDA 
Animal  Damage  Control,  and  the  Winti 
River  and  N»*z  Perce  Trilx«s  i)articipated 
The  Gray  Wolf  FIS  prr>grani  t>mphasized 
public  participation.  In  the  spring  of 

1992,  nearly  2.500  groups  or  individuals 
that  had  previouslv  expressed  an 
uiterf«>t  in  wolves  were  dire<  tly 
i:ontac:trd  and  the  FIS  prf>gram  was 
widely  pubiicired  by  the  news  media 

In  April  1992.  a  series  of  27  "issue 
-Moping"  open  hotiv^s  were  held  in 
.Moiilana.  Wv(»ming,  and  Idaho  and  7 
nu>re  in  other  hxrations  throughout  the 
I  !.S.  The  meetings  were  attended  bv 
nearly  1.800  people  and  thousantisot 
brochures  were  distributed.  Neariv 
4,000  people  provided  their  thf)Ughtx  on 
i.ssui^  they  felt  should  U>  addressed  in 
the  FIS  A  report  des<.rihing  the  public's 


conunents  was  mailed  to  16.000  people 
in  July  1992. 

In  August  1992.  another  series  of  27 
"alternative  scoping"  open  houses  and 
3  hearings  were  held  in  Wyoming. 
Montana,  and  Idaho.  Three  other 
hearings  were  held  in  Seattle.  WA.  Salt 
Uke  City.  UT.  and  Washington  DC.  In 
addition,  a  copy  of  the  alternative 
scoping  brochure  was  inserted  into  a 
Sunday  edition  of  the  two  major  ^~. 

newspapers  in  Montana,  Wyoming,  and  \ 
Idaho  (total  circulation  about  250,000). 
Nearly  2,000  people  attended  the 
meetings  and  nearly  5,000  comments 
were  received  about  different  ways  that 
wolf  recovery  might  be  managed."  Public 
comments  reflected  the  strong 
polarization  that  has  typified 
management  of  wolves.  A  report  on  the 
public's^ideas  and  suggestions  was 
mailed  to  about  30.000  people  in 
November  1992.  Jn  April  1993.  a  Gmy 
Wolf  EIS  planning  update  report  was 
published,  ft  discussed  the  status  of  the 
EIS,  provided  factual  information  about 
wolves,  and  requested  the  public  to 
niport  observations  of  wolves  in  the 
northern  Rocky  Mountains.  It  was 
mailed  to  nearly  40,000  people  that  had 
requested  information,  residing  in  all  .50 
states  and  over  40  foreign  countries 

The  public  conmient  period  on  the 
draft  EIS  (DEIS)  began  on  hdy  1,  1993, 
and  the  notice  of  availability  was 
published  July  16.  Full  DEIS  documents 
were  mailed  to  potentially  affected 
agencies,  public  libraries,  many  inter»>st 
groups  and  to  all  who  requested  the 
complete  DEIS.  In  addition,  the  DEIS 
summary,  a  schedule  of  the  16  hearings, 
and  a  rtsqwest  to  report  wolf  sightings 
were  printed  in  a  flyer  that  was  inserted 
into  the  Sunday  eiiition  of  6  newspapers 
in  Wyoming.  Montana  and  Idah.o  with  a 
crmibined  circulation  of  about  2KU.000 
In  mid-June  1993.  the  Ser\  ice  sent  out 
a  letter  to  over  300  groups,  primarilv  in 
Wyoming.  Montana,  and  Idaho,  offering 
a  presentation  on  the  DEIS.  As  a  result, 
i  1  presentations  were  given  to  about 
1  .(lOO  people  during  the  comment 
[)eriod  on  the  DFIS. 

During  the  public  review  period  from 
luly  I  tt)  November  26,  1993,  on  the. 
Df'lS,  comments  wore  received  from 
ov»T  160.200  individuals,  organizaticins. 
and  government  agenritw;.  This  degree  i,) 
public  response  indicated  the  strong 
intf!n;st  people  have  in  the  management 
III  wolves.  .\  snmmarv'  of  the  public 
commi-nts  was  mailed  to  about  42,000 
piH»ple  on  the  FIS  mailing  list  in  earlv 
March  1994. 

I'he  final  FTS  was  filed  with  the 
luvinmirHtrtdl  Protection  Agencv  on 
May  4.  1994.  and  a  notice  of  availabilitv 
was  published  on  May  9.  ]9<*4.  The 
reintfiHlnrtitin  of  noues-senlial 
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experimental  populations  of  gray 
wolves  to  Yellowstone  National  Park 
and  central  Idaho  was  the  Service's 
proposed  action.  The  four  alternatives 
considered  in  detail  in  the  EIS  were  (1) 
Natural  Recovery  (No  action),  (2)  No 
wolf,  (3)  Wolf  Management  Committee, 
and  (4)  Reintroduction  of 
Nonexperimental  Wolves. 

The  Record  of  Decision  on  the  EIS 
was  signed  by  the  Secretary  of  the 
Interior  on  June  15, 1994.  The  Secretary 
of  Agriculture  signed  a  letter  concurring 
with  that  decision  on  July  13, 1994.  The 
decision  directed  the  imple.nentation  of 
the  Service's  proposed  action  as  soon  as 
practical. 

The  Service  already  has  an  active  wolf 
management  program  in  Montana 
because  of  the  presence  of  breeding 
pairs  of  wolves.  About  65  wolves  now 
occupy  northwestern  Montana,  and 
most  of  these  occur  near  the  Canadian 
border.  The  Montana  program  monitors 
wolves  to  determine  their  status, 
encourages  research  on  wolves  and  their 
prey,  provides  accurate  information  to 
the  public,  and  controls  wolves  that 
attack  domestic  livestock.  Wolf  control 
consists  of  translocating  wolves  that 
depredate  on  livestock  to  reduce 
livestock  losses,  and  to  foster  local 
tolerance  of  nondepredating  wolves  to 
promote  and  enhance  the  conservation 
of  the  species.  The  control  program  does 
not  relocate  wolves  to  accelerate  the 
.  natural  expansion  of  wolves  into 
unoccupied  historic  habitat.  Wolf 
control  includes  removal  of  wolves  that 
attack  livestock  and,  although  19  wolves 
have  been  removed  in  that  program,  the 
wolf  population  in  Montana  has 
continued  to  expand  at  about  22  percent 
per  year  for  the  past  9  years. 

4.  Reintroduction  Site 

The  Service  proposes  to  reintroduce 
wolves  into  Yellowstone  National  Park. 
The  Park  was  proposed  as  a  site  for  the 
experimental  population  area  after 
much  deliberation  by  the  Service  ;ind 
Others.  The  Park  was  selected  due  to 
several  factors.  The  vast  remote  habitats 
of  the  Park  are  under  tight  Fed(>ral 
controls,  and  it  has  high-quality  wolf 
habitat  and  good  potential  wolf  release 
sites.  It  is  also  distant  from  the  current 
southern  expansion  of  naturally  formed 
wolf  packs  in  Montana.  Thus,  imy  wolf 
pack  documented  inside  the 
experimental  area  would  likeiy  rcsull 
from  reintroduction  into  the  Park  rather 
than  from  natural  dispersal  from  extant 
wolf  populations  in  Canada  or 
northwestern  Montana.  The  SHrvi(.i>  is 
also  proposing  establishnn.-nl  o(  a 
nonessential  experimental  population  ol 
,  wolves  in  central  Idaho  in  .i  sepisrale 
proposal  in  today's  Federal  Register. 


The  Service  has  determined  that  the 
proposed  reintroduction  effort  in  the 
Park  has  the  greatest  potential  for 
successful  recovery  of  the  gray  wolf  in 
the  conterminous  United  States,  due  to 
ecological  and  political  considerations 
(Service  1994).  Reintroduction  of 
wolves  into  the  Park  will  enhance  wolf 
population  viability  by  increasing  the 
genetic  diversity  of  wolves  in  the  Rocky 
Mountain  population,  increase  genetic 
interchange  between  segments  of  the 
population,  and  is  projected  to 
accelerate  reaching  wolf  population 
recovery  goals  20  years  sooner  than 
under  the  current  natural  recovery 
pohcy.  No  critical  habitat  would  need  to 
be  designated;  millions  of  acres  of 
public  land  containing  hundreds  of 
thousands  of  wild  ungulates  currently 
provide  more  than  enough  habitat  to 
support  a  recovered  population  of 
wolves  in  the  Park  and  surrounding 
area. 

Gray  wolves  that  are  reintroduced 
into  the  Park  would  be  placed  on 
Federal  lands  and  classified  as  a 
nonessential  experimental  population. 
In  so  doing,  the  Service  would 
accelerate  the  recovery  of  gray  wolves  in 
the  northwestern  United  .States  while 
reducing  local  concerns  about  excessive 
goveriDTient  regulation  of  private  lands, 
uncontrolled  livestock  depredations,  big 
game  predation,  and  the  lack  of  State 
government  involvement  in  the 
program. 

Establishment  of  an  experimental 
population  of  gray  wolves  in  the  Park 
would  initiate  wolf  recovery  in  one  of 
the  three  recovery  areas  described  as 
necessary  for  recovery  of  gray  wolves  in 
the  ncM^tliern  Rocky  Mountains.  The 
only  alternative  site  identified  at  this 
time,  central  Idaho,  is  planned  for  future 
reintroduction  efforts.  There  are  no 
existing  or  anticipated  Federal  and/or 
State  actions  identified  for  this  release 
site  th^t  are  expected  to  have  major 
effects  on  this  experimental  population. 
For  all  these  reasons,  and  based  on  the 
best  scientific  and  commercial  data 
available,  the  .Service  finds  not  only  that 
the  release  of  wolve.s  will  further  the 
conservation  of  this  endangered  species, 
but  also  that  the  Park  constitutes  the 
highest  priority  rt-introduction  site  that 
will  best  serve  to  further  the 
(  onservation  of  this  species. 

Gray  wolves  used  lor  the 
reintroduction  effort  would  be  obtained 
from  healthy  wolf  popidutions  in 
(]ana(la  by  permission  of  the  Canadian 
and  Provincial  governments,  (^ray 
wolves  are  common  in  western  Canada 
(tens  of  thousands)  and  Alaska  (about 
7,000)  and  they  are  increasing  in  the 
Great  Mk»>s  area.  Thus,  the  removal  of 
wolves  from  locations  in  (.iiiiada  would 


not  significantly  impact  the  wolf 
populations  there. 

5.  Reintroduction  Protocol 

This  wolf  reintroduction  project  is 
undertaken  by  the  Service  in 
cooperation  with  the  National  Park 
Service;  Forest  Service;  other  Federal 
agencies;  potentially  affected  Tribes; 
States  of  Wyoming,  Montana,  and  Idaho; 
and  entities  of  the  Canadian 
government.  The  Service  would  enter 
into  agreements  with  the  Canadian  and 
provincial  governments  and/or 
Canadian  resource  management 
agencies  to  obtain  wild  wolves. 

The  wolf  reintroduction  project  in 
Yellowstone  National  Park  would 
require  the  transfer  of  about  45  to  75 
wolves  from  southwestern  Canada  with 
assistance  by  Canadian  and  Provincial 
governments.  About  15  wild  wolves 
would  be  captured  annually  from 
several  different  packs  over  the  course 
of  3-5  years  by  trapping,  darting  from 
helicopters,  or  net  gunning  in  the 
autumn  and  winter.  They  would  be 
transported  to  the  Park  by  truck  or 
plane.  In  the  Park,  groups  of  wolves, 
each  consisting  of  pups  and  possibly 
adults  from  the  same  packs,  would  be 
placed  in  individual  holding  pens  of 
about  0.4  hectare  (1  acre)  size  for  a 
period  of  up  to  two  months  to  allow  for 
acclimation  to  the  new  environment. 
Acclimation  pens  would  be  isolated  and 
provided  maximum  protection  from 
humans  and  other  animals,  and  efforts 
would  be  made  to  prevent  habituation 
to  people.  During  acclimation,  each 
animal  would  be  monitored  with 
radiotelemetry  to  ensure  quick  retrieval 
of  an  animal  if  necessary.  The  wolves 
would  be  provided  carcasses  of  natural 
prey  taken  from  thearea  where  they  will 
be  released.  In  addition,  the  wolves 
would  receive  regular  veterinary  care, 
including  examinations  and 
vaccinations. 

In  autumn  and  early  winter,  about  A 
groups  of  acclimated  gray  wolf  pups, 
and  possibly  adult  pack  members, 
would  be  placed  in  the  individual 
holding  pens  at  about  3  release  sites  in 
the  Park.  The  wolves  would  be  kept  and 
fed  in  these  pens  until  about  January  1. 
At  that  time,  the  wolves  would  be  radio 
collared  and  released.  Food  (ungulate 
<  arrion)  would  be  provided  in  the  area 
until  the  wolves  no  longer  required 
supplemental  feeding.  All  wolves  would 
be  closely  monitored  each  day  or  two 
for  the  first  few  weeks,  and  then  the 
frequency  of  monitoring  would 
gradually  be  reduced  to  about  weekly  If 
wolves  cause  conflicts  with  humans. 
they  will  be  recaptured  and  controlled 
according  to  the  procedures  that  have 
bi'en  used  with  other  problem  wolve"- 
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Based  upon  previous  experience  with 
movements  of  wild,  relocated  wolves,  it 
is  questionable  whether  adults  will 
remaiu  with  each  other  or  the  pups.  The 
pups  would  remain  in  the  wild  as  long 
as  they  appeared  to  be  sustaining 
themselves  on  carrion  or  wild  prey. 
Wolf  pups  should  be  capable  of  killing 
wild  prey  by  January. 

The  progress  of  the  reintrodiit:Uon 
effort  would  be  reviewed  periodically. 
and  the  success  or  failure  of  tlie  releast' 
would  be  determined  at  least  on  an 
annual  basis.  In  addition,  the  release  of 
wild  wolves  into  the  Park  would  be 
reviewed  and  evaluated  relative  to  the 
effects  on  the  conservation  and  recovery 
of  the  gray  wolf  in  the  conterminous 
United  States.  If  this  reintroduction 
tirchnique  appeared  successful,  it  would 
l)e  repeated  for  at  least  three  years  or 
until  two  wild  breeding  pairs  produced 
at  least  two  young  for  two  consecutive 
years  in  the  Park.  At  that  time,  wolves 
would  be  monitored  and  no  further 
reintroductions  would  take  place  unless 
fewer  than  2  litters  were  produced  in  a 
single  year. 

Subsequent  releases  would  be 
modified  depending  upon  information 
obtained  during  the  previous 
experiments.  Utilizing  information 
gained  fhsm  the  initial  phase  of  the 
project,  an  overall  assessment  of  the 
success  of  the  reintroduction  would  be 
made  after  the  first  year,  and  for  every 
year  thereafter.  It  is  thought  that  the  ' 
physical  reintroduction  phase  would  be 
completed  within  3-5  years.  After  the 
reintroduction  of  wolves  has  resulted  in 
two  packs  raising  2  pups  each  for  2 
consecutive  years,  the  wolf  population 
would  be  managed  to  grow  naturally 
toward  recovwy  levels.  This 
reintroduction  attempt  is  consistent 
with  the  recovery  goals  identified  for 
this  species  by  the  1987  recovery  plan 
for  the  northern  Rocky  Mountain  Wolf 

It  is  estimated  that  this  program,  in 
conjunction  with  natural  recovery  in 
northwestern  Montana  and  a  similar 
reintroductioQ  into  central  Idaho,  would 
result  in  a  viable  recovered  wolf 
population  (ten  breeding  pairs  in  each 
of  three  recovery  areas  for  three 
consecutive  years)  by  about  the  year 
^002. 

A  small  portion  of  Idalio  (oast  of 
Interstate  15)  and  Montana  (east  of 
Interstate  15  and  south  of  the  Missouri 
River  from  Great  Fails.  Montana  to 
eastern  Montana  border)  and  all  of 
Wyoming  is  proposed  as  an 
experimental  population  area  for  wolf 
reintroduction  into  the  Park.  Private 
landowners  and  agency  personnel 
adjacent  to  the  Park  will  continue  to  be 
r'lqisested  to  immediately  report  any 
ibsorvation  of  a  gray  wolf  to  the  Service 


or  to  a  Service  designated  agenc>'.  Take 
of  gray  wolves  by  the  pubUc  would  be 
discouraged  by  an  extensive  information 
and  education  program  and  by  the 
assurance  that,  at  least  initially,  all 
animals  will  be  monitored  with  radio 
telemetry  and  therefore  easy  to  locate 
when  they  leave  public  lands.  The 
public  would  be  encouraged  to 
cooperate  with  the  Service  in  the 
attempt  to  closely  monitor  the  wolves 
and  quickly  resolve  any  conflicts. 

More  specific  information  on  conduct 
of  the  wolf  reintroduction  program  can 
be  obtained  from  Appendix  4 
"Scientific  techniques  for  the 
reintroduction  of  wild  wolves"  in  the 
environmental  impact  statement:  "The 
RcinU-oduction  of  Gray  Wolves  to 
Yellowstone  National  Park  and  Central 
Idaho"  (Service  1994). 

Status  of  Reintroduced  Populations 

This  reintroduced  population  of  gray 
wolves  is  proposed  to  be  designated  as 
a  nonessential  experimental  population 
according  to  the  provisions  of  section 
10(j)  of  the  Act.  As  pre\-iously  stated, 
the  experimental  population  of  wolves 
would  be  treated  as  a  threatened  species 
or  species  proposed  for  listing  for  the 
purposes  of  sections  4(d),  7,  and  9  of  the 
Act.  This  enables  the  Service  to  propose 
a  special  rule  that  can  be  less  restrictive 
than  the  mandatory  prohibitions 
covering  endangered  species.  In  the  case 
of  the  Yellowstone  reintroduction.  the 
biological  status  of  the  species,  and  the 
need  for  management  flexibility  in 
reintroducing  the  gray  wolf  has  resulted 
in  the  Service  proposing  to  designate 
the  reintroduced  wolves  as 
"nonessential".  The  Service  has  found 
that  the  nonessential  designation,  in 
concert  with  protective  measure.s,  is 
necessary  to  conserve  and  recover  the 
gray  wolf  in  the  Yellowstone  ecosystem. 

It  is  anticipated  that  wolves  will  come 
in  contact  with  the  human  population 
and  domestic  anirnul^  inside  and 
outside  of  the  Park.  Public  opinion 
surveys,  public  comments  on  wolf 
management  planning,  and  the 
positions  taken  by  elwned  local.  State, 
and  Federal  government  officials  have 
indicated  that  wolves  can  not  be 
reintroduced  without  assurances  that 
current  uses  of  public  and  private  lands 
would  not  be  disrupted  by  wolf 
recovery  activities.  The  following 
provisions  respond  to  these  concerns. 
There  would  be  no  violation  of  the  Act 
for  unintentional,  nonnegligent,  and 
accidental  taking  of  wolves  bv  the 
pubhc  if  incidental  to  otherwise  lawful 
activities,  and  taking  in  defense  of 
human  life  would  not  be  prohibited— 
provided  such  takings  are  reported  to 
the  Service  or  to  an  authorized  agency 


within  24  hours.  Certain  Federal.  State, 
and/or  Tribal  emplov-ees  would  be 
authorized  by  the  Service  to  take  wolves 
needing  special  care  or  posing  a  threat 
to  livestock  or  property.  Livesttx:k 
ovNTicrs  with  grazing  allotments  on 
public  land  and  private  land  owners  or 
their  immediate  designates  would  Vie 
permitted  to  harass  adult  wolves  in  an 
opportunistic  non-injurious  manner  on 
their  allotments  or  private  property  at 
any  time,  provided  that  such 
harassment  would  have  to  be  reported 
within  7  days  to  a  Service-designated 
authority. 

Under  the  proposed  status,  livestock 
owners  or  their  designates  could  receive 
a  permit  from  a  Service-designate<! 
agency  to  take  (injure  or  kill)  gray 
wolves  that  are  attacking  livestock  nn 
permitted  public  livestock  grazing 
allotments,  but  only  after  6  or  more 
breeding  pairs  were  established  in  the 
Park  or  experimental  area  Such  take, 
moreover,  would  only  be  permitted  after 
due  notification  to  Service  designated 
agencies,  unsuccessful  efforts  to  capture 
the  offendmg  wolf  by  such  agencies, 
and  documentation  of  additional 
livestoc;k  lo.sses-  Private  landowners  or 
their  designates  would  be  permitted  to 
take  (injure  or  kill)  a  wolf  in  the  act  of 
wounding  or  killing  livestock  on  private 
land.  However,  physical  evidence 
(wounded  or  dead  livestock)  that  such 
an  attack  occurred  at  the  time  of  the 
taking  would  have  to  be  clearly  evident 
in  such  instances.  Such  take  would  be 
immediately  (within  24  hours)  reported 
to  the  Service  or  agencies  authorizjnl  b\ 
the  Service  for  investigation. 

Wolves  that  repeatedly  (2  times  in  a 
calendar  year)  attack  domestic  animals 
other  than  livestock  (fowl,  swine,  goats, 
etc.)  or  pets  (dogs  or  cats)  on  private 
property  would  be  designated  as 
problem  wolves  and  would  be  moved 
fn)m  the  area  by  the  ^Service  or  a 
designated  agencj'.  Wolves  that 
depredate  on  domestic  animals  after 
being  relocated  once  after  such  previous 
conflicts  would  be  designated  chronic 
problem  wolves  and  be  removed  from 
the  wild. 

It  is  unlikely  that  wolf  predation  on 
big  game  populations  will  be  the 
primarv-  cause  for  failure  of  States  or 
Tribes  to  meet  their  specific  big  game 
management  objectives  outside  National 
Parks  and  National  WildUfe  Refuges. 
Nor  is  such  predation  likely  to  inhibit 
v'olf  population  increases.  However,  it 
the  Sen'ice  deemed  it  necessary,  wolves 
from  the  responsible  packs  could  be 
translocated  to  other  sites  in  the 
o\|)erimental  area  to  resolve  such 
prtxlation  problems.  Wolves  could  not 
l)e  delil)erately  killed  to  resolve  wolf 
predntion  conflirts  with  big  game  while 
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the  experimental  population  of  wolves 
were  listed.  However,  such  take  is 
expected  to  be  rare  and  is  unlikely  to 
significantly  affect  the  overall  rate  of 
wolf  recovery.  The  States  and  Tribes 
would  define  such  situations  in  their 
Sen'ice-approved  wolf  management 
plans  before  such  actions  could  bo 
taken. 

Wolves  would  be  moved  on  a  t :ase-by- 
case  basis  to  enhance  wolf  recovery  in 
the  experimental  population  area. 
Generally  there  would  not  be  attempts 
to  locate  and/or  move  lone  wolves 
dispersing  in  this  area,  although  this 
may  occur. 

Hunting,  trapping,  and  animal 
damage  control  activities  are  regulated 
inside  and  outside  National  Parks  and 
National  Wildlife  Refuges.  Most  of  the 
area  within  the  wolf  reintroduction  area 
is  remote  and  sparsely  inhabited  wild 
lands.  There  are  some  risks  to  wolf 
recovery  that  would  be  associated  with 
take  of  wolves,  other  land  uses,"  and 
various  recreational  activities.  However. 
these  risks  are  low  because  take  of  . 
wolves  should  occur  so  infrequently 
that  wolf  recovery  would  not  be 
significantly  affected. 

The  Service  finds  that  the  stated 
protective  measures  and  management" 
practices  are  necessar\  and  advisable  for 
the  conservation  and  recovery  of  the 
gray  wolf  in  the  Park.  No  additional 
Federal  regulations  appear  to  be  needed. 
The  Service  also  finds  that  the  proposed 
nonessential  experimental  status  is 
appropriate  for  gray  wolves  released  in 
Yellowstone  National  Park  that  are 
taken  from  wild  populations.  As 
discussed  above,  although  once 
extirpated  from  its  historic  range  in 
most  of  the  conterminous  United  States, 
the  gray  wolf  is  common  in  western 
Canada  (tens  of  thousands]  and  Alaska 
(about  7.000).  and  wolves  are  increasing 
in  the  Great  Lakes  area.  The  gray  wolf 
has  also  recently  been  recovering  in  a 
small  portion  of  its  range  in  the  western 
United  States.  Therefore,  taking  fewer 
than  100  wolves  from  these  areas  will 
pose  no  threat  to  the  survival  of  the 
species  in  the  wild. 

An  additional  management  flexibility 
would  result  from  using  the 
nonessential  status  for  wolves 
introduced  into  the  Park,  due  to  less 
stringent  requirements  of  section  7  of 
the  Act  {interagency  consultation)  for 
wolves  that  may  occur  outside  National 
Parks  and  National  Wildlife i^efuges. 
Wolves  that  are  part  of  the  nonessential 
experimental  population  would  be 
treated  as  animals  proposed  for  listing, 
rather  than  listed,  when  occurring 
outside  of  a  National  Park  or  Refuge, 
and  only  two  provisions  of  section  7 
apply  to  Federal  actions  outside 


National  Parks  and  Wildlife  Refuges; 
section  7(a)(1),  which  authorizes  all 
Federal  agencies  to  establish 
consenation  programs;  and  section 
7(a)(4),  which  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  the  species.  The 
results  of  a  conference  are  advisory  in 
nature;  agencies  are  not  required  to 
refrain  from  commitment  of  resources  to 
projects  as  a  result  of  a  conference. 
There  are,  in  reality,  no  conflicts 
envisioned  with  any  current  or 
anticipated  management  actions  of  the 
Forest  Ser\ice  or  other  Federal  agencies 
in  the  areas.  National  Forests  are  a 
benefit  to  the  project  because  they  form 
a  buffer  to  private  properties  in  many 
areas,  and  National  Forests  are  typically 
managed  to  produce  wild  animals  that 
would  be  prey  to  wolves.  The  Service 
finds  that  there  are  no  threats  to  the 
success  of  the  reintroduction  project  or 
the  overall  continued  existence  of  the 
gray  wolf  from  the  less  restrictive 
section  7  requirements  associated  with 
the  nonessential  designation. 

The  full  provisions  of  section  7  apply 
to  nonessential  experimental 
populations  in  a  National  Park  or 
National  Wildlife  Refuge.  The  Serv  ice. 
National  Park  Service,  Forest  Service  or 
any  other  Federal  agf  nt;y  is  prohibited 
from  tuthorizing.  funding,  or  c:arrying 
out  an  action  within  a  National  Park  or 
National  Wildlife  Refuge  that  is  likely  to 
jeopaidize  the  continued  existence  of 
the  gray  wolf.  Pursuant  to  50  CFR 
17.83(b),  section  7  determinations  must 
consider  all  experimental  and 
nonexperimental  wolves  as  a  single 
listed  species  for  analysis  purposes.  The 
Service  has  reviewed  all  ongoing  and 
proposed  uses  of  the  Parks  and  Refuges 
and  found  none  that  are  likely  to 
jeopardize  the  continued  existence  of 
the  gray  wolf,  nor  will  they  adversely 
affect  the  success  of  the  reintroduction 
program.  Potential  uses  that  could 
adversely  affect  success  are.hunting, 
trapping,  animal  damage  control 
activities  and  high  speed  vehicular 
traffic.  Hunting  and  trapping  and  USDA 
Animal  Damage  Control  programs  are 
prohibited  or  tightly  regulated  in 
National  Parks  and  are  closely  regulated 
by  Stete  and  Federal  law  and  policy  in 
other  areas.  There  are  very  few  paved 
roads  in  the  proposed  reintroduction 
area  and  wolf  encounters  with  vehicles 
are  likely  to  be  infrequent.  Even  most  of 
the  unpaved  roads  are  used  seasonally, 
and  are  on  the  outside  fringes  of  the 
reintroduction  area.  In  addition,  these 
unpaved  roads  typically  have  low 
vehicle  traffic  a"nd  are  constructed  for 
low  speed  use. 


Location  of  Experimental  Population 

The  release  site  for  reintroducing 
wolves  will  be  in  Yellowstone  National 
Park.  The  experimental  population  area 
will  include  all  of  the  State  of  Wyominp. 
that  portion  of  Idaho  east  of  Interstate 
Highway  15,  and  all  the  State  of 
Montana  east  of  Interstate  Highway  1 5 
and  south  of  the  Missouri  River  east  of 
Great  Falls,  Montana,  to  the  Montana/ 
North  Dakota  border.  Comments 
obtained  by  the  Service  during  review  uf 
the  DEIS  resulted  in  changing  the 
boundary  of  the  experimental 
population  area  to  the  Missouri  River  in 
central  Montana  (Service  1994).  The 
Missouri  River  was  chosen  as  the 
northern  boundary  because  Ihe  record  tii 
wolf  sightings  and  wolf  mortalities 
indicated  that,  during  the  last  several 
decades,  wolves  have  occurred  north. 
but  not  south  of  the  river.  The  river  mi;\ 
not  act  as  a  complete  barrier  to  wolf 
movements,  but  current  information 
indicates  that,  if  wolves  are  found  socUi 
of  the  river,  they  would  likely  be 
experimental  wolves  from  the 
Yellowstone  area.  Wolves  north  of  tin- 
river  would  likely  be  naturally 
dispersing  wolves  from  northwester.^ 
Montana  or  Canada. 

The  proposed  experimental  area  d«K  s 
not  currently  support  reproducing  pairs 
of  wolves  nor  is  it  likely  to  supj)ort  2 
pairs  of  naturally  dispersing  wolves 
from  northwestern  Montana  within  the 
next  3  years,  at  which  time  the 
reintroduced  population  should  be 
growing  and  potentially  dispersing  into 
Montana  and  central  Idaho.  Except  for 
an  established  and  growing  population 
of  gray  wolves  in  northwestern 
Montana,  only  gray  wolf  individuals 
have  been  documented  in  the  remainder 
or  the  northern  Rocky  Mountains  in  the 
United  States.  Thus,  the  Yellowstone 
National  Park  reintroduction  is 
consistent  with  provisions  of  section 
10(j)  of  the  Act  that  requires  that  an 
experimental  population  be  wholly 
separate  geographically  fi-om 
nonexperirhental  populations  of  the 
same  species.  An  occasional,  solitan, 
wolf  has  been  reported,  killed,  or 
otherwise  documented  in  Idaho, 
Wyoming,  Montana,  and  other  western 
States,  and  single  packs  occasionally 
have  been  reported  throughout  the. 
northern  Rocky  Mountains.  However. 
these  reported  wolves  and  groups  of 
wolves,  if  all  reports  are  factual, 
apparently  disappeared  for  unknown 
reasons  and  did  not  establish 
recoverable  "populations"  as  defined  by 
wolf  experts  (Service  1994).  However,  it 
is  possible  that  prior  to  2002,  other 
wolves  may  appear  in  the  wild,  and  be 
attracted  to  the  experimental  area  by  t!,i 
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presence  of  the  reintroduced  wolves,  or 
by  other  factors.  These  "new"  wolves 
that  appear  in  the  experimental 
population  area  might  contribute  to 
recovery  of  the  experimental 
population,  and  they  also  would  be 
classified  as  part  of  the  experimental, 
nonessential  population. 

It  is  anticipated  that  some  wolves  may 
disperse  from  the  experimental  area  and 
contribute  to  wolf  recovery  in 
northwestern  Montana.  If  "so,  these 
wolves  would  be  classified  as 
endangered,  as  in  the  case  of  wolves 
that  recolonized  an  area  near  Glacier 
National  Park  in  1982.  It  is  also 
possible,  but  not  probable,  that  during 
the  next  3  years,  movements  between 
recovery  areas  would  result  in  some 
genetic  exchange  between  wolves 
resulting  from  natural  recovery  and 
those  resulting  from  the  reintroduction. 
It  is  not  anticipated  that  such  exchange 
will  significantly  affect  the  rate  of 
recovery  in  the  Yellowstone  National 
Park  experimental  population  area. 

For  the  purposes  ofestablishment  of 
this  experimental  population,  the 
Service  has  determined  that  there  is  no 
existing  wolf  population  in  the  recovery 
area  that  would  preclude  reintroduction 
and  establishment  of  an  experimental 
population  in  Yellowstone  National 
Park.  A  wolf  population  is  defined  as  at 
least  two  breeding  pairs  of  naturally 
occurring  gray  wolves  that  successfully 
raise  at  least  two  young  to  December  31 
of  their  birth  year  for  two  consecutive 
years  (Service  1994).  If  a  wolf 
population  were  discovered  in  the 
proposed  recovery  area,  no 
reintroduction  would  occiu-.  Instead,  the 
success  of  the  naturally  occurring  wolf 
population  would  be  monitored  to 
determine  if  population  recovery  was 
continuing.  If  this  event  occurs  before 
the  effective  date  of  the  experimental 
population  rule,  those  wolves  would  be 
determined  to  be,  and  managed  as, 
endangered  wolves  under  the  full 
authority  of  the  Act.  In  this  case,  the 
experimental  rule  would  not  be 
implemented,  and  no  wolves  would  be 
reintroduced  in  that  experimental  area. 
If  wolf  population  growth  does  not 
continue,  and  within  5  years  the  wolf 
population  has  not  doubled  from  the 
original  founding  pairs  and  pups, 
reintroduction  would  proceed.  Wolves 
will  not  be  introduced  as  an 
experimental  papulation  if,  prior  to 
introduction  of  wolves,  breeding  groups 
of  wolves  are  discovered.  However, 
once  the  experimental  population  rule 
is  established  and  the  reintroduction 
begun  by  the  actual  release  of  wolves 
into  a  recovery  area,  the  experimental 
population  rule  would  remain  in  effect 
until  wolf  recovery  occurs  or  after  a 
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scientific  review  indicates  that 
modifications  in  the  experimental  rule 
are  necessary  to  achieve  wolf  recovery. 

If  a  wolf  population  (2  breeding  pairs 
successfully  raising  two  young  each  for 
two  consecutive  years)  were  discovered 
in  the  proposed  Yellowstone 
experimental  population  area, 
reintroduction  imder  an  experimental 
population  rule  would  not  occur  into 
that  area  and  any  such  wolf  population 
would  be  managed  as  a  natural 
recovering  population  in  that  area.  The 
boundaries  of  the  proposed 
experimental  population  area  would  be 
changed,  as  needed,  to  encourage 
recovery  of  any  naturally  occurring, 
breeding  wolf  population  if  such  natural 
population  is  discovered  prior  to  the 
establishment  of  the  experimental 
population,  and  before  wolf 
reintroduction  occurs.  No  experimental 
population  area  wdll  contain  a  portion  of 
the  home  range  of  any  active  breeding 
pairs  of  wolves  that  have  successfully 
raised  young.  Any  changes  in  the 
boundaries  of  the  nonessential 
experimental  population  area,  required 
because  of  the  above  conditions,  would 
be  reflected  in  a  final  rule. 

Utilization  of  Federal  public  lands 
including  National  Parks  and  Forests  is 
consistent  with  the  legal  responsibility 
of  the  National  Park  Service  to  sustain 
the  native  wildlife  resources  of  the 
United  States,  and  of  the  Forest  Service 
and  all  other  Federal  agencies  under 
section  7(a)(1)  to  utilize  their  authorities 
in  furtherance  of  the  purposes  of  the  Act 
by  carrying  out  programs  for  the 
conservation  of  endangered  species  and 
threatened  species. 

Management 

As  previously  stated,  the  nonessential 
experimental  population  of  gray  wolves 
would  be  established  in  the  Yellowstone 
area  by  introducing  gray  wolves  into 
Yellowstone  National  Park  under 
authority  of  section  10(j)  of  the  Act,  as 
amended.  The  Yellowstone  area 
includes  all  of  Wyoming  and  parts  of 
Montana  and  Idaho  that  surround  the 
Park.  Ongoing  wolf  monitoring  efforts 
(Service  1994)  would  continue  to 
document  the  presence  of  any  wild 
wolves,  and,  prior  to  any  reintroduction. 
the  Service  would  make  a  determination 
of  the  status  of  any  naturally  occurring 
wolf  population  in  this  area.  Wolves 
would  not  be  reintroduced  into  the  Park 
if  a  wolf  population  is  documented  in 
the  recovery  area.  After  introduction  has 
been  completed  according  to  the 
Reintroduction  Protocol  (section  5 
above),  management  of  the  experimental 
population  will  begin. 

The  National  Park  Service  will  be  the 
primarv'  agency  implementing  the 


experimental  pnpulatinn  r-ii;.  ia.sid*-  f-  • 
boundaries  of  National  Park:.  The  Stat's 
of  Wyoming.  Montana,  and  Idaho,  ar.d 
potentially  affected  Tribes  will  be 
encouraged  to  enter  into  cooperative 
agreements  for  management  of  the  grav 
wolf  in  the  Park.  These  cooperative 
agreements  would  be  reviewed  annually 
by  the  Ser\  ire  to  ensure  that  the  States ' 
and  Tribes  have  adequate  regulatory 
authority  to  conserve  listed  species, 
including  the  grav  wolf.  It  is  anticipate*! 
that  the  States  and  Tribes  will  be  the 
primar>-  agencies  implementing  this 
experimental  population  rule  outside 
National  Parks  and  National  Wildlife 
Refuges.  The  Ser\ ice  will  provide 
oversight,  coordinate  wolf  recovery 
activities,  and  provide  technical 
assistance.  If  the  States  and  Tribes  do 
not  assume  wolf  management 
responsibilities,  the  Service  would  do 
so,  as  needed. 

Management  of  the  reintroduced 
wolves  would  allow  wolves  to  be  killed 
or  moved  under  some  conditions  by 
Service  authorizrd  Federal,  State,  and 
Tribal  agencies  for  domestic  animal 
depredations  and  excessive  predation 
on  big  game  populations.  Under  some   . 
conditions,  thr'  pn^il^r  rovld  harass  or 
kill  wolves  attacking  livestock  (cattle, 
sheep,  horses,  and  mules).  There  would 
be  no  Federal  compensation  program, 
but  compensation  from  e.xisting  private 
fimding  sources  would  be  encouraged. 
There  would  be  no  land-use  restrictions 
applied  when  6  or  more  wolf  packs 
were  documented  in  the  experimental 
population  area  because  vjfficient  wolf 
numbers  would  be  available  and  no 
restrictions  around  d?n  sites  or  other 
critical  areas  would  be  necessary  to 
promote  wolf  recovery.  Enhancement  of 
prey  populations  would  be  encouraged. 
Use  of  toxicants  lethal  to  wolves  in 
areas  occupied  by  wolves  would  still  be 
prohibited  by  existing  labeling 
restrictions. 

Wolves  ha\  e  a  relatively  high 
reproductive  rate  and,  with  6  packs  of 
wolves  present  in  a  population,  about 
20-25  pups  could  be  bom  each  year  to 
greatly  compensate  fur  mortality  which 
would  result  from  management  actions. 
The  Service  believes  that  a  possible  10 
per  cent  loss  of  wolves  could  occur  due 
to  control  actions  and  an  additional  10 
per  cent  loss  could  occur  from  other 
mortality  sources.  However,  once  the 
number  of  introduced  wolves  has 
reached  the  goal  of  6  wolf  packs,  the 
reproductive  output  of  6  packs  of 
wolves  would  provide  for  a  wolf 
population  increasing  at  or  near  22  per 
cent  per  year.  This  increase  in  numbers 
should  easily  accommodate  more 
flexible  wolf  management  to  further 
address  local  concern?  and  resistance  to 
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wolf  recovery  efforts,  and  reduce  the 
need  and  costs  of  agency  actions  to 
resolve  wolf/human  conflicts.  Closely 
regulated  public  control  also  can  more 
effectively  focus  on  individual  problem 
wolves  as  conflicts  occur  rather  than 
hours  or  days  after  a  problem  is 
documented.  Agency  control  actions 
would  more  likely  target  groups  of 
wolves  that  contain  problem 
individuals,  whereas  public  control 
could  be  focused  on  individual  problem 
wolves. 

The  Service,  or  States  and  Tribes  if 
authorized,  may  move  wolves  that  are 
having  unacceptable  impacts  on 
ungulate  populations  in  the  unlikely 
event  that  those  impacts  would  inhibit 
wolf  recovery.  Wplves  could  be  moved 
to  other  places  within  the  experimental 
population  area.  Two  examples  are 
where  wolf  predation  is  dramatically 
affecting  prey  availability  because  of 
unusual  habitat  or  weather  conditions 
(e.g.,  bighorn  sheep  in  areas  with 
marginal  escape  habitat)  or  where 
wolves  ca  jse  prey  to  move  onto  private 
property  and  mix  with  livestock, 
increasing  potential  conflicts.  The  States 
and  Trib^  will  define  such 
unacceptable  impacts,  how  they  would 
be  measiued,  and  identify  other  possible 
mitigation  in  their  State  or  Triliai 
management  plans.  These  plans  would 
be  approved  by  the  Service  through 
coof>erative  agreement  before  such 
control  could  be  conducted.  Wolves 
would  not  be  deliberately  killed  to 
address  ungulate-wolf  conflicts.  These 
unacceptable  impacts  would  be 
identified  in  State  and  Tribal  wolf 
management  plans  and  developed  in 
consultation  with  the  Service.  If  such 
control  by  the  States  or  Tribes  were 
likely  to  be  significant  or  beyond  the 
provisions  of  the  experimental  rule  as 
determined  by  the  Service,  then  they 
would  be  specifically  incorporated  as 
part  of  an  r-nendment  to  this 
experimental  rule,  which  would  be 
adopted  following  national  public 
comment  and  review. 

Management  of  wolves  in  the 
experimental  population  would  not 
result  in  any  major  change  in  existing 
private  or  pubUc  land-use  restrictions 
(except  at  containment  fecilities  during 
reintroduction)  after  6  breeding  pairs  of 
wolves  are  established  in  this 
experimental  area.  When  S  or  fewer 
breeding  ptiirs  are  in  this  experimental 
area,  land-use  restrictions  could  be 
employed  on  an  as  needed  basis,  at  the 
discretion  of  land  management  and 
natural  resources  agencies  to  control 
intrusive  human  disturbance. 
Temporary  restrictions  on  human 
access,  when  5  or  fewer  breeding  pairs 
are  established,  may  be  required  near 


acti\-e  wolf  den  sites  between  April  1 
and  Juiie  30. 

The  Service,  or  Federal,  State  or 
Tribal  agencies  authorized  by  the 
Serv  ict  would  be  allowed  to  promptly 
remove  any  wolf  of  the  experimental 
population  that  the  Service,  or  agency 
authorized  by  the  Service,  determined 
was  presenting  a  threat  to  human  life  or 
safety.  Although  not  a  management 
option  per  se,  it  is  noted  that  a  person 
could  legally  kill  or  injure  wolves  in 
response  to  an  immediate  threat  to 
human  life.  The  incidental  and 
accidental  nonnegligent  take  in  the 
course  of  otherwise  lawful  recreational 
activity,  or  take  in  defense  of  human 
life,  would  be  permitted  by  the  Ser\'ice 
and  Service-authorized  agencies, 
provided  that  such  taking  is 
immediately  (within  24  hours)  reported 
to  the  authorized  State  or  Federal 
authority. 

The  Service  or  State,  Federal,  or 
Tribal  agencies  designated  by  the 
Service  will  control  wolves  that  attack 
livestock  (cattle,  sheep,  horses,  and 
mules)  by  management  measures  that 
may  include  aversive  conditioning, 
nonlethal  control,  and/or  moving 
wolves  when  5  or  fewer  breeding  pairs 
are  established,  and  by  previously 
described  measures.  However,  killing 
wolves  or  placing  them  in  captivity  may 
be  considered  and  used  as  management 
options  after  6  or  more  breeding  pairs 
are  established  in  the  experimental 
population  area.  For  depredation 
occurring  on  public  land  and  prior  to  6 
breeding  pairs  becoming  estabUsbed, 
depredating  females  and  their  pups 
would  be  released  on  site  prior  to 
Octobeff  1.  Wolves  on  private  land  under 
these  circumstances  would  be  moved. 
Wolves  that  attack  other  domestic 
animals  and  pets  on  private  land  2  limes 
in  a  calendar  year  would  be  moved. 
Chronic  problem  wolves  (wolves  that 
depredate  on  domestic  animals  after 
being  moved  for  previous  domestic 
animal  depredations)  would  be  removed 
from  the  wild. 

The  Service,  other  Federal  agencies, 
and  Tribal  and  State  Wildlife  Agency 
personnel  would  be  additionally 
authorized  and  should  be  prepared  to 
take  wolves  under  special 
circunetances  wheie  there  was  an 
immediate  threat  to  livestock  or 
property,  or  a  need  to  move  individuals 
for  genetic  purposes.  Wolves  could  be 
captured  alive  and  translocated  to 
resolva  demonstrated  conflicts  with 
State  big-game  management  objectives 
or  when  they  were  outside  designated 
wolf  pack  recovery  areas.  Take 
procedures  in  such  instances  would 
involve  live  capture  and  removal  to  a 
rrmotoarea,  or  if  the  animal  is  clearly 


unfit  to  remain  in  the  wild,  return  to  a 
captive  facility.  Killing  of  animals 
would  be  a  last  resort  and  would  be 
authorized  only  if  live  capture  attempts 
fail  or  there  is  some  clear  danger  to 
human  life. 

The  Service  and  other  authorized 
management  agencies  would  use  the    ^ 
following  conditions  and  criteria  in 
determining  the  problem  status  of 
wolves  within  the  nonessential 
experimental  population  area: 

(1)  Wounded  livestock  or  some 
remains  of  a  livestock  carcass  must  be 
present  with  clear  evidence  (Roy  and 
Dorrance  1976;  Fritts  1982)  that  wolves 
were  responsible  for  the  damage  and 
there  must  be  reason  to  believe  that 
additional  losses  would  occur  if  the  . 
problem  wolf  or  wolves  were  not 
controlled.  Such  evidence  is  essential 
since  wolves  may  feed  on  carrion  they 
have  found  while  not  being  responsible 
for  the  kill. 

(2)  Artificial  or  intentional  feeding  of 
wolves  must  not  have  occurred. 
Livestock  carcasses  not  properly 
disposed  of  in  an  area  where 
depredations  have  occurred  will  be 
considered  attractants.  On  Federal 
lands,  removal  or  resolution  of  such 
attractants  must  accompany  any  control 
action.  Livestock  carrion  or  carcasses  on 
Federal  land,  not  being  used  as  bait  in 
an  authorized  control  action  (by 
agencies  authorized  by  the  Service), 
must  be  removed,  buried,  burned,  or 
otherwise  disposed  of  so  that  the 
carcass(es)  will  not  attract  wolves. 

(3)  On  Federal  lands,  animal 
husbandry  practices  previously 
identified  in  existing  approved 
allotment  plans  and  annual  operating 
plans  for  allotments  must  have  been 
followed. 

Final  Federal  responsibility  for 
protection  of  gray  wolves  in  the 
experimental  population  under 
provisions  of  the  Act  would  cease  after: 
(1 )  A  minimum  of  10  breeding  pairs  are 
documented  for  three  consecutive  years 
in  each  of  the  three  recovery  areas 
presented  by  the  revised  wolf  recovery 
plan  (Service  1987),  and  evaluated  by 
the  environmental  impact  statement 
(Service  1994),  providing  that  legal 
mechanisms  are  in  place  to  conserve 
this  population,  and  (2)  gray  wolves  in 
Montana,  Idaho,  and  Wyoming  are 
delisted  according  to  provisions  of  the 
Act.  The  Act  specifies  that  the  status  of 
a  species  must  be  monitored  for  a  5- 
period  after  delisting.  If,  after  delisting, 
the  wolf  population  fell  below  the 
minimum  criteria  of  10  breeding  pairs 
in  any  recovery  area  for  two  of  three 
consecutive  years,  wolves  in  that  area 
would  be  considered  for  relisting  under 
the-Act. 
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Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
resulting  from  this  proposal  be  as 
accurate  and  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  States,  Tribes,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
otherinterested  party  concerning  this' 
proposed  rule  are  hereby  solicited. 
Comments  must  be  received  v^ithin  60 
days  of  publication  of  the  proposed  rule 
in  the  Federal  Register. 

Any  final  decisionon  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 
Such  communications  may  lead  to  a 
final  rule  that  differs  from  this  proposal. 

The  Service  will  also  hold  public 
hearings  to  obtain  additional  verbal  and 
written  information.  Hearings  are 
proposed  to  be  held  in  Cheyenne, 
Wyoming;  Boise.  Idaho;  Helena, 
Montana;  Salt  Lake  City,  Utah;  Seattle, 
Washington;  and  Washington,  D.C.  The 
location,  dates,  and  times  of  these  six 
hearings  will  be  announced  in  a 
forthcoming  issue  of  the  Federal 
Register  and  in  newspapers. 

National  Environmental  Policy  Act 

An  Environmental  Impact  Statemenl 
under  the  National  Environmental 
Policy  Act  has  been  prepared  and  is 
available  to  the  public  (see  ADDRESSES). 
This  proposed  rule  is  an 
implementation  of  the  proposed  action 
and  does  not  require  revision  of  the 
environmental  impact  statement  on  the 
reintroduction  of  gray  wolves  to 


Species 


Yellowstone  National  Park  and  central 
Idaho. 

Required  Determinations 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866.  The  rule 
vdll  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibilitv 
Act  (5  U.S.C.  601  etseq.).  Based  on  the' 
information  discussed  in  this  rule 
concerning  public  projects  and  private 
activities  within  the  experimental 
population  area,  significant  economic 
impacts  will  not  result  from  this  action. 
Also,  no  direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  action  and  the  rule 
contains  no  record-keeping 
requirements,  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq).  This  rule  does  not 
require  federalism  assessment  under 
Executive  Order  12612  because  it  would 
not  have  any  significant  federalism 
effects  as  described  in  the  order. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter  B 
of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below; 

PART  17— [AMENDED] 

1.  The  authority  citation  for  I'an  17 
continues  to  read  as  follows: 

Authority:  16  U.S  C.  1361-1407;  16  t   S  C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  othenvise  noted. 

2.  In  §  17.11(h),  the  table  entry  for 
"Wolf,  gray"  under  "MAMMALS"  is 
revised  to  read  as  follows: 

§17.11     Endangered  and  ttireatened 
wildlife. 


(h)*    *   • 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  ttireatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Mammals 


VJo\i,  gray  Canis  lupus 


Holarctic 


Do 
Do 


.00 

.do 


..do 
..do 


U.S.A.  (48 
conterminous 
States,  except  MN 
and  where  listed 
as  an  experi- 
mental population 
t>elow). 

U.S.A.  (MN)  

U.S.A.  (WY  and  por- 
tions of  ID  and 
MT — see. 

§17.84(    )  


T 
XN 


1,  6,  13.  15. 
35. 


1 7.S5(a) 


NA 


35 


17.95ia) 
NA 


I7.40(c 
17.34( 


3.  §  17.84  be  amended  by  adding 
paragraph  (    )  following  the  last 
paragraph  to  read  as  follows: 


§17.84    Special  Rules— Vertebrates. 

*         •         •         »         • 

(    )  Gray  wolf  {Canis  lupus). 
(1)  The  gray  wolf  (wolf)  population 
identified  in  paragraph  (     1(6)  of  this 


section  is  a  nonessential  experimental 
population.  This  population  will  be 
managed  in  accordance  with  the 
respective  provisions  of  Uiit.  .s(^(  tion. 
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(2)  No  peison  may  take  this  species  in 
the  wild  in  an  experimental  population 
area  except  as  provided  in 
paragraphs  (    H2),  (4),  and  (7)  of  this 
section. 

(i)  Landowners  on  their  private  land 
and  livestock  producers  (i.e.,  producers 
of  cattle,  sheep,  horses,  and  mules  or  as 
defined  in  State  and  Tribal  wolf 
management  plans  as  approved  by  the 
Service)  that  are  legally  using  public 
land  (Federal  land  and  any  other  public 
lands  designated  in  State  and  Tribal 
wolf  management  plans  as  approved  by 
the  Service)  may  harass  any  adult  wolf 
(a  wolf  that  does  not  exceed  50  lbs  in 
weight  is  not  considered  an  adult  for 
these  piuposes^  in  an  opportunistic 
noninjurious  manner  at  any  time. 
Provided  that  all  such  harassment  is  by 
methods  that  are  not  lethal  or  physically 
injurious  to  the  gray  wolf  and  is 
reported  within  7  diays  to  the  Service 
project  leader  for  wolf  reintroduction  or 
agency  representative  designated  by  the 
Service. 

(ii)  Any  livestock  producers  on  their 
private  land  may  take  (including  to  kill 
or  injure)  adult  wolves  in  the  act  of 
killing,  wounding,  or  biting  livestock 
(cattle,  sheep,  horses,  and  mules  or  as 
defined  in  State  and  Tribal  wolf 
management  plans  as  approved  by  the 
Service),  Provided  that  such  incidents 
must  be  reported  immediately  but  no 
later  than  within  24  hours  to  the  Service 
project  leader  for  wolf  reintroduction  or 
agency  representative  designated  by  the 
Service,  and  livestock  freshly  (less  than 
24  hours)  wounded  (torn  flesh  and 
bleeding)  or  killed  by  wolves  must  be 
evident.  S;  -  ice  or  other  Service 
authorized  agencies  will  confirm  if 
livestock  were  wounded  or  killed  by 
wolves.  The  taking  of  any  wolf  without 
such  evidence  may  be  referred  to  the 
appropriate  authorities  for  prosecution. 
A  gray  wolf  that  does  not  exceed  50  lbs 
in  weight  is  not  considered  an  adult  and 
can  not  be  taken. 

(iii)  Any  livestock  producer  or 
permittee  with  livestock  grazing 
allotments  on  public  land  may  receive 
a  written  permit  from  the  Service  or 
other  agencies  designated  by  the 
Service,  to  take  (including  to  kill  or 
injure)  adult  wolves  that  are  in  the  act 
of  killing,  wounding,  or  biting  livestock 
(cattle,  sheep,  horses,  and  mules  or  as 
defined  in  State  and  Tribal  wolf 
management  plans  as  approved  by  the 
.  Service).  Provided  that  6  or  more 
breeding  pairs  of  wolves  have  been 
documented  in  that  experimental 
population  area  and  that  the  Service  or 
other  agencies  authorized  by  the  Service 
has  confirmed  that  the  livestock  losses 
have  been  caused  by  wolves  and  has 
unsuccessfully  attempted  to  resolve  the 


problem  and  subsequent  Uvestock  losses 
are  documented.  Such  take  must  be 
reported  immediately  but  no  later  than 
within  24  hours  to  the  Service  project 
leader  for  wolf  reintroduction  or  agency 
representative  designated  by  the  Service 
and  livestock  freshly  wounded  or  killed 
by  wolves  must  be  evident.  Service  or 
other  Service  authorized  agencies  will 
confirm  if  livestock  were  wounded  or 
killed  by  wolves.  The  taking  of  any  wolf 
without  such  evidence  may  be  referred 
to  the  appropriate  authorities  for 
prosecution. 

(iv)  The  potentially  affected  States 
and  Tribes  may  move  wolves  to  other 
areas  within  an  experimental 
population  area  as  described  in 
paragraph  (    )(6),  Provided  that  the 
level  of  wolf  predation  is  having 
unacceptable  impacts  on  localized 
ungulate  populations  and  to  the  extent 
that  those  impacts  could  inhibit  wolf 
recovery.  The  States  and  Tribes  wrill 
define  such  unacceptable  impacts,  how 
they  would  be  measured,  and  identify 
other  possible  mitigation  in  their  State 
or  Tribal  wolf  management  plans.  These 
plans  must  be  approved  by  the  Service 
through  cooperative  agreement  before 
such  movement  of  wolves  may  be 
conducted. 

(v)  The  Sen'ice.  or  agencies 
authorized  by  the  Service  may  promptly 
remove  (place  in  captivity  or  kill)  any 
wolf  the  Service  or  agency  authorized 
by  the  Service  determines  to  present  a 
threat  to  human  life  or  safety. 

(vi)  Any  person  may  harass  or  take 
(kill  or  injure)  a  wolf  in  self  defense  or 
in  defense  of  others.  Provided  that  all 
such  take  is  reported  immediately 
(within  24  hours)  to  the  Service 
reintnoduction  project  leader  or  Service 
designated  agent.  The  taking  of  any  wolf 
without  such  evidence  of  an  immediate 
and  direct  threat  to  human  life  may  be 
referred  to  the  appropriate  authorities 
for  prosecution. 

(vii)  The  Service  or  agencies 
designated  by  the  Service  may  take 
wolves  that  are  designated  as  "problem 
wolves"  (as  defined  below)  that  attack 
livestock  (cattle,  sheep,  horses,  and 
mulet  or  domestic  animals  or  as  defined 
by  State  and  Tribal  wolf  management 
plans  approved  by  the  Service)  by 
nonlathal  measures,  including  but  not 
limited  to:  aversive  conditioning, 
nonlathal  control,  and/or  moving 
wolves  when  5  or  fewer  breeding  pairs 
are  eetablished,  and  by  previously 
described  measures.  If  such  measures 
result  in  a  wolf  mortality,  it  must  be 
demonstrated  that  such  mortality  was 
nondeliberate.  Lethal  control  of  wolves 
or  placing  them  in  permanent  captivity 
will  be  allowed  only  after  6  or  more 
breeding  pairs  are  established  in  the 


experimental  population  area.  For 
depredations  occurring  on  federally 
managed  lands  and  any  additional 
public  lands  identified  in  State  or  Tribal 
wolf  management  plans  and  prior  to  6 
breeding  pairs  bectrniing  established, 
depredating  female  wolves  with  pups 
and  their  pups^will  be  released  at  or 
near  the  site  of  capture  prior  to  October 
1.  Wolves  on  private  land  under  these 
circiunstances  will  be  moved  to  other 
areas  within  the  experimental 
population  area.  Wolves  that  attack 
domestic  animals  other  than  livestock, 
including  pets  on  private  land,  a  total  of 
Z  times  in  a  calendar  year  will  be 
moved.  All  chronic  problem  wolves 
(wolves  that  depredate  on  domestic 
animals  after  being  moved  once  for 
previous  domestic  animal  depredations) 
urill  be  removed  from  the  wild  (killed  or 
placed  in  captivity).  The  following  three 
conditions  and  criteria  will  apply  in 
determining  the  problem  status  of 
wolves  within  the  nonessential 
experimental  population  area: 

(A)  Wounded  livestock  or  some 
remains  of  a  hvestock  carcass  must  be 
present  with  clear  evidence  that  wolves 
were  responsible  for  the  damage  and 
there  must  be  reason  to  believe  that 
additional  losses  would  occur  if  the 
problem  wolf  or  wolves  were  not 
controlled.  Such  evidence  is  essential 
because  wolves  may  feed  on  carrion 
they  have  found  and  may  not  be 
responsible  for  the  death  of  livestock. 

(B)  Artificial  or  intentional  feeding  of 
wolves  must  not  have  occurred. 
Livestock  carcasses  not  properly 
disposed  of  in  an  area  where 
depredations  have  occurred  will  be 
considered  attractants.  On  Federal 
lands,  removal  or  resolution  of  such 
attractants  must  accompany  any  control 
action.  Livestock  carrion  or  carcasses  on 
Federal  land,  not  being  used  as  bait  in 
an  authorized  control  action  (by 
agencies  authorized  by  the  Service), 
must  be  removed,  buried,  biumed,  or 
otherwise  disposed  of  such  that  the 
carcass(es)  will  not  attract  wolves. 

(C)  On  Federal  lands,  animal 
husbandry  practices  previously 
identified  in  existing  approved 
allotment  plans  and  annual  operating 
plans  for  allotments  must  have  been 
followed. 

(viii)  Any  person  may  take  gray 
wolves  found  in  an  area  defined  in 
paragraph  (    )(6),  Provided  that,  the  take 
is  incidental,  accidental,  \mavoidable, 
unintentional,  and  not  resulting  from 
negligent  conduct  lacking  reasonable 
due  care  in  the  course  of  otherwise 
lawful  recreational  activity,  and  that 
such  taking  is  immediately  (within  24 
hours)  reported  to  the  authorized 
Service  or  Service-designated  authority. 
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Take  that  does  not  conform  witli  such 
])rovisions  may  be  referred  to  the 
appropriate  authorities  for  prosecution. 

Ox)  Service  or  other  Federal.  State,  or 
Tribal  personnel  may  be  additionally 
riuthurized  in  writing  by  the  Service  to 
take  animals  under  special 
c:ircumstances  diat  pose  an  immeaiate 
threat  to  livestock  or  property,  or  when 
animals  need  to  be  moved  for  genetic 
purposes.  Wolves  may  be  livecaptun?d 
and  translocated  to  resolve 
demonstrated  conflicts  with  ungulate 
populations  or  with  other  species  listed 
under  the  Endangered  Species  Act.  or 
when  they  are  outside  the  designated 
oxperimental  population  area.  Take 
procediu-es  in  such  instances  would 
involve  live  capture  and  release  to  a 
remote  area,  or  if  the  animal  is  clearly 
unfit  to  remain  in  the  wild,  return  to  a 
cjiptive  facihty.  Killing  of  animals  wail 
he  a  last  resort  and  will  be  authoriznd 
only  if  hve  capture  attempts-fail  or  then; 
IS  .some  clear  dangerto  human  life. 

(x)  Any  person  with  a  valid  pennit 
issued  by  the  Service  under  tj  1 7. .12  ni.n  v 
fiike  wolves  in  the  wild  in  tho 
fx{>erimental  population  area,  pursuant 
'o  terms  of  the  pennit. 

(xi)  Any  employee  or  ag(^-it  of  th*; 
Service  or  appropriate  Fedt;ral,_Stat»!  or 
1  rihal  agency,  who  is  designated  in 
writing  for  such  purposes  by  lh(> 
.StTvice,  when  acting  in  the  roursj>  ot 
ot'i'idal  duties,  may  take  a  wolf  in  ihi- 
wild  in  the  experimental  population 
r*rea  if  such  action  is  necessary 

(A)  For  scientific  purposes; 

(B)  To  relocate  wolves  to  avrjid 
'unflict  with  human  acti\iti(>s: 

(C)  To  relocate  wolves  within  th«' 
ixperimental  population  anras  to 
improve  wolf  survival  and  nnovery 
prospects; 

(U)  To  relocate  wolves  that  havi- 
moved  outside  the  experimental 
(lopulation  area  back  into  the 
I  Koerimental  population  area; 

(E)  To  aid  or  euthanize  si(  k.  injured, 
'ir  orphaned  wolves: 

(F)  To  salvage  a  dead  sperimen  which 
may  be  used  for  scientific  .study:  or 

(G)  To  aid  in  law  enforcement 
investigations  involving  wolves. 

(xii)  Any  taking  pursuant  to  this 
strctinn  must  be  reported  immediatelv 
(within  24  hours)  to  the  appropriate 
•Service  or  Service-designated  agency. 
which  will  determine  the  disposition  ot 
4!)y  live  or  dead  specimens. 

{;i)  Hmnan  access  to  areas  with 
t.icilities  where  wolves  are  cimfincid 
may  be  restricted  at  the  discretion  ot 
I'ciieral,  State,  and  Tribal  land 
.'Management  agencies.  When  .5  or  ^ev\^>( 
lirwding  pairs  are  in  an  experimental 
population  area,  land-us»!  rf\sfrictions 
liiay  also  be  employed  on  m\  as-needtul 


basis,  at  the  discretion  of  Federal  land 
management  and  natural  resources 
agencies  to  control  intrusive  human 
disturbance  around  active  wolf  den 
sites.  Such  temporary  restrictions  on 
human  access,  when  5  or  fewer  breeding 
pairs  are  established  in  an  experimental 
population  area,  may  be  required 
between  April  1  and  June  30,  within  1 
mile  of  active  wolf  den  or  rendezvous 
sites.  When  6  or^more  breeding  pairs  are 
established  in  an  experimental 
population  area,  no  land  use  restrictions 
may  be  employed  outside  of  National 
Parks  or  NaUonal  Wildlife  Refuges. 

(4)  No  person  shall  possess,  sell, 
deliver,  cany,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any 
wolf  or  part  thereof  from  the 
experimental  populations  taken  in 
violation  of  these  regulations  or  in 
violation  of  applicable  State  or  Tribal 
fish  and  wildlife  laws  or  regulations  or 
thetindangered  Species  Act. 

(5)  It  is  unlawful  tor  any  person  to 
attempt  to  commit,  solicit  another  to 
conuuit.  or  cause  to  be  coinniilfed.  any 
offen.se  defined  in  paragraphs  (     )(2) 
through  (4)  of  this  section. 

(fi)  The  site  for  reintroduction  is 
within  the  historic  range  f)r  the  species: 

(i)  The  Yellowstone  Management  area 
is  shown  on  the  following  map.  The 
boundaries  of  the  nonessential 
experimental  population  area  will  be 
that  portion  of  Idaho  that  is  rast  of 
Interstate  Highway  15:  that  portion  of 
Mi/ntana  that  is  east  of  Interstate 
Highway  15  imd  .south  of  the  Missouri 
River  from  Great  Falls,  Montana,  to  the 
eastern  Montana  border  and  all  of 
Wyoming. 

tii)  (Reserved  I 

(ii:)  All  wolves  found  in  the  wild 
within  the  boundaries  of  this  paragraph 
(     )U>1  after  the  first  releases  will  be 
( onsidered  mmessenlial  experimental 
animals.  In  the  contenninous  United 
.States,  a  wolf  that  is  outside  an 
(fxperi mental  area  (as  defined  in 
paragraph  (     )(6)  of  this  section)  would 
be  considered  as  endangered  (or 
threatened  if  in  .Minnesota)  unless  it  is 
marked  or  otherwise  known  to  bn  an 
experimental  animal:  such  a  wolf  mav 
be  captured  ff)r  examination  an<l  geneti« 
testing  by  the  .Service  or  .S«;rvice- 
designated  agency.  Dispositirm  of  the 
cfiptiired  animal  may  take  aiiv  of  the 
following  courses: 

(A)  If  the  animal  was  not  involved  in 
conllicts  with  humans  and  is 
(leterminwi  likely  to  be  an  experimental 
wolf,  it  will  be  returned  to  the 
leintnKkiction  area. 

(B)  If  the  animal  is  def«Tniine<l  likelv 
lo  be  -m  experimental  wolf  Hnd  was 
iuvolvtHl  in  confiicfs  with  humans  as 
idiMitified  in  the  numagernent  plan  for 


the  closest  experimental  area  it  may 
relocated,  placed  in  captivity,  or  killed 

(C)  If  the  animal  is  determined  not 
likely  to  be  an  experimental  animal,  it 
will  be  managed  according  to  any 
Service  approved  plaxis  for  that  area  or 
will  be  marked  and  released  near  its 
point  of  capture. 

(D)  If  the  animal  is  determined  not  lo 
be  a  wild  grey  wolf  or  if  the  Service  or 
agencies  designated  by  the  Service 
determine  the  animal  shows  substantial 
evidence  of  recent  hybridization  with 
other  canids  such  as  domestic  dogs  or 
coyotes  or  of  tieing  an  animal  raised  in 
captivity,  it  will  be  returned  to  captivity 
or  killed. 

(7)  The  reintroduced  wolves  will  be 
contiiuially  monitored  during  the  life  of 
the  project,  including  by  the  use  of  radio 
telemetry  and  other  remote  sensing 
devices  as  appropriate.  All  released 
iuiimals  will  be  vaccinated  against 
diseases  and  parasites  prevalent  in 
ranids.  as  appropriate,  prior  to  release 
and  during  sub.wqiient  handling.  Any 
animal  that  is  sick,  injured,  or  othervvise 
in  ne«;d  of  special  c:are  may  be  captured 
by  authorized  personnel  of  the  Service 
or  .Service  designated  agencies  and 
given  appropriate  care.  Such  an  animal 
will  be  rfileased  hack  into  its  respective 
reintrothiction  area  as  soon  as  possible, 
unh^ss  physical  or  behavioral  problems 
make  it  necessary  to  return  (he  animal 
to  ca[>tivity  or  eiithamze  it. 

(H)  The  status  of  th.e  experimental 
population  will  be  reevaluated  within 
the  first  5  years  after  the  first  year  of 
releases  of  wolves  to  determine  future 
maiiagement  needs.  This  review  will 
take  into  account  the  reproductive 
success  and  nuivement  patterrs  of  the 
imlividuals  released  in  the  area,  as  well 
as  the  overall  health  of  the  experimental 
wolves.  Once  recovery  goals  are  met  for 
downlisting  or  delisting  the  species,  a 
rule  will  be  propo.sed  to  address 
downlisting  ordeli-sting. 

(fl)  The  .Service  does  not  intend  lo 
n-evahiate  the  "nonessential 
exiH-rimental"  designation.  The  .Servits- 
does  not  foresee  any  likely  situation 
which  wiudd  result  in  changing  the 
noufssential  experimental  status  until 
the  gray  wolf  is  re<:nvered  and  delisteil 
in  the  Northern  Rocky  Mountains 
according  lo  provisions  outlined  in  the 
A(t 
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AssisianX  Secretary  for  Fish  and  Wildlife  nnd 
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BILUNG  CODE  4310-6S-P 


50CFRPart17 
RrN  1018-AC87 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Establishment  of 
a  Nonessential  Experimental 
Population  of  the  Gray  Wolf  in  Central 
Idaho  Area 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to 
reintroduce  the  gray  wolf  [Canis  lupus). 
an  endangered  species,  into  central 
Idaho  in  order  to  establish  a  population 
of  wolves.  This  population  would  bo 
classiHed  as  a  nonessential 
experimental  population  according  to 
section  10(j)  of  the  Endangered  Specios 
Act  of  1973,  as  amended  (Act).  Gray 
wolves  have  been  extirpated  from  most 
of  the  western  United  States.  They 
presently  occur  in  a  small  population  in 
extreme  northwestern  Montana,  and  as 
incidental  occurrences  of  a  few  wolves 
in  Idaho,  Wyoming,  and  Washington 
that  result  from  the  dispersal  of  wolvos 
from  Montana  and  Canada.  This 
reintroduction  is  being  proposed  to 
reestablish  a  viable  wolf  population  in 
the  central  Idaho  area  (including  a 
portion  of  southwestern  Montana),  one 
of  three  wolf  recovery  areas  that  have 
been  identified  in  the  Northern  Rocky 
Mountain  Wolf  Recovery  Plan.  Potential 
effects  of  this  proposed  rule  were 
evaluated  in  an  environmental  impact 
statement  completed  in  May  1994.  This 
gray  wolf  reintroduction  would  not 


conflict  with  existing  or  anticipated 
Federal  agency  actions  or  traditional 
public  uses  of  park  lands,  wilderness 
areas,  or  surrounding  lands. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  17, 
1994. 

ADDRESSES:  Comments  or  other 
information  may  be  sent  to:  Gray  Wolf 
Reintroduction,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  8017,  Helena, 
Montana  59601.  The  complete  file  for 
this  proposed  rule  is  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  100  N.  Park, 
Suite  320,  Helena,  Montana. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  E.  Bangs,  at  the  above  address, 
or  telephone  (406)449-5202. 

SUPPLEMENTARY  INFORMATION: 

Background 

I .  Legal 

Amendments  of  1982,  P.L.  97-304, 
made  significant  changes  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq), 
including  the  creation  of  section  10(j), 
which  provides  for  the  designation  of 
specific  populations  of  listed  species  as 
"experimental  populations".  Under 
previous  authorities  in  the  Act,  the  U.S. 
Fish  and  Wildlife  Service  (Service)  was 
permitted  to  reintroduce  populations  of 
a  listed  species  into  unoccupied 
portions  of  its  historic  range  for 
conservation  and  recovery  purposes. 
However,  local  opposition  to 
reintroduction  efforts  from  certain 
parties  concerned  about  potential 
restrictions,  and  prohibitions  on  Federal 
and  private  activities  contained  in 
sections  7  and  9  of  the  Act,  reduced  the 
utility  of  reintroductions  as  a 
management  tool. 

Under  section  10(j),  a  reintroduced 
population  of  a  listed  species 
established  outside  its  current  range,  but 
within  Us  historic  range  may  now  be 
designated,  at  the  discretion  of  the 
Secretary  of  the  Interior  (Secretary),  as 
"experimental."  The  Act  requires  that 
an  e^tperimental  population  be 
separated  geographically  from 
nonexperimental  populations  of  the 
same  species.  Furthermore,  an 
experimental  population  is  treated  as  a 
threatened  species,  except  that,  solely 
for  section  7  purposes  (except  for 
subsection  (a)(1)),  an  experimental 
population  determined  not  to  be 
essential  to  the  continued  existence  of  a 
species  is  treated,  except  when  it  occurs 
in  an  area  within  the  National  Wildlife 
Refuge  System  or  the  National  Park 
System,  as  a  species  proposed  to  be 
listad  under  section  4  of  the  Act. 


Activities  undertaken  on  private  lands 
are  not  affected  by  section  7  of  the  Act 
unless  they  are  funded,  authorized  or 
carried  out  by  a  Federal  agency. 

2.  Biological 

This  proposal  deals  with  the  gray  wolf 
(Canis  lupus),  an  endangered  sffecies  of 
carnivore  that  was  extirpated  from  the 
western  portion  of  the  conterminous 
United  States  by  about  1930.  The  gray 
wolf  is  native  to  most  of  North  America 
north  of  Mexico  City,  except  for  the 
southeastern  United  States,  which  was 
occupied  by  a  similar  species,  the  red 
wolf  (Canis  rufus].  The  gray  wolf 
occupied  nearly  every  area  in  North 
America  that  supported  populations  ol 
hooved  mammals  (ungulates),  its  major 
food  source. 

Twenty-four  distinct  subspecies  of 
gray  wolf  have  been  recognized  in  North 
America.  Recently,  however, 
taxonomists  have  suggested  that  there 
are  five  or  fewer  subspecies  of  gray  wolf 
in  North  America  and  that  the  wolves 
that  once  occupied  the  northern  Rocky 
Mountains  of  the  United  States 
belonged  to  a  more  widely  distributed 
subspecies  than  was  previously 
believed. 

The  gray  wolf  historically  occurred  in 
the  northern  Rocky  Mountains, 
including  mountainous  portions  of 
Wyoming.  Montana,  and  Idaho.  The 
great  reduction  in  the  distribution  and 
abundance  of  this  species  in  North 
America  was  directly  related  to  liumon 
activities,  especially  elimination  of 
native  ungulates,  conversion  of 
wildland  into  agricultural  lands,  and 
extensive  predator  control  efforts  by 
private.  State,  and  Federal  agencies. 
When  most  wolves  in  the  conterminous 
United  States  were  eradicated,  the 
natural  history  of  wolves  was  poorly 
understood.  As  were  other  large 
predators,  it  was  considered  a  nuisance 
and  a  threat  to  humans.  Today,  the  gray 
wolfs  role  as  an  important  and 
necessary  part  of  natural  ecosystems  is 
better  appreciated. 

Wolf  reproduction  was  not  detected 
in  the  Rocky  Mountain  portion  of  the 
United  States  for  a  period  of  about  50 
years  prior  to  1986.  At  that  time,  a  wolf 
den  was  discovered  near  the  Canadian 
border  in  Glacier  National  Park.  This 
event  was  presmnably  due  to  the 
southern  expansion  of  Canadian  woH 
populations,  and  the  wolf  population  m 
Glacier  National  Park  has  steadily 
expanded  to  an  estimated  size  of  about 
65  wolves  that  now  occupy 
northwestern  Montana. 

Reproducing  wolf  populations  are  nni 
known  to  occur  in  M.i'-o  or 
southwestern  Montana.  Wolves 
oc( Msionally  have  been  sighted  in  thfsi 


Federal  Register  /  Vol.  59.  No.  157  /  Tuesday.  August  16.  1994  /  Proposed  Rules  42119 


States,  but  they  have  not  established 
populations  as  defined  by  wolf  experts 
(Service  1994).  Historical  reports 
^iuggest  wolves  may  have  produced 
young  there  several  times  in  the  recfii! 
past.  However,  based  on  extensive 
surveys  and  interagency  monitoring 
f  fforts  (Service  1994).  lio  wolf 
population  has  persisted  in  th»  sc;  States. 

<  Wolf  Recovery  Efforts 

In  the  1970s,  the  state  of  Monfaiw  Iwd 
du  interagency  recovery  team. 
established  by  the  Sen'ice,  that 
developed  a  recovery'  plan  for  the 
Northern  Rocky  Mountain  Wolf.  1  hat 
1980  plan  recommended  a  combination 
of  natural  recovery  and  reintruduction 
be  used  to  recover  wolf  populations  in 
the  area  around  Yellowstone  National 
f'ark  (Park)  north  to  the  Canadian 
border,  including  central  Idaho. 

A  revised  recovery-  plan  was  approved 
by  the  Service  in  1987  (Servico  1987).  It 
ulentified  a  recovered  wolf  population 
ci.s  l)eing  at  least  10  breeding  pairs  of 
wolves,  for  3  consecutive  years,  in  each 
of  3  recovery  areas  (north  w»?stern 
Montana,  central  Idaho  and  tho 
Yfllowstone  area).  A  population  of  this 
size  would  comprise  apprnxini.-itfjy  300 
wolves.  The  plan  recomnirindinl  natural 
recovery  in  Montana  and  Idaho,  and 
using  the  experimental-population 
authority  of  section  10(i)  ol  th.-  .\(.\  to 
quickly  reintroduce  woht-.s  to 
Yellowstone  National  Park  and  to 
i.onduct  flexible  manapeni»!nt  to  addn-ss 
local  concerns  about  their  prjti-ntial 
negative  impacts.  If  2  wolf  par. ks  did  not 
bocome  established  in  ciMitral  Idaho 
u-ithin  5  years,  the  plan  rLMomnicndcd 
that  conservation  measures  other  than 
:wilural  recovery  hn  considpnul. 

In  1990  (Pub.  L.  101-.S12).  Congros.s 
ibrected  appointment  of  a  Wolf 
Management  Committee,  liuinposod  of  ! 
Federal.  3  State  and  4  interest  g.^oup 
representatives,  to  devf.-lop  apian  for 
wolf  restoration  to  Yellovvsfoiio  iuid 
( t'utral  Idaho.  That  Conmiittir.'  provid«;d 
.1  (iiajority.  but  not  unanimous. 
recommendation  to  Congrrss  in  Ma\ 
1991.  Among  the  measures 
recommended  was  a  declaraiiou  In 
( iongress  directing  reintrodij(  tinn  of 
wolves  to  Yellowstone  Naliouril  Park, 
.md  possibly  central  Idaho,  as  a  spci  i.il 
nonessential  experimental  population 
ivith  particularly  liberal  manugf  iiumiI  i)\ 

•  i^ent  ies  and  the  public  lo  rosolvi' 
potential  conflic.ts.  VV(jivt;s  ami 
Mugulates  luidiTthat  plan  vvi)uld  b.- 
(iiti'nsivRly  manag»jd  by  the  .St.iics  wiih 
i'ederal  funding  and  thus 
iiiiplenieutation  costs  wen-  (sliniatt'd  U> 
■'V  high.  Congress  took  no  .iition  nn  il;i- 

•  'lumiittee's  recomniendatinn 


In  November  1991  (Pub.  L.  102-154). 
C:ongress  directed  the  Service,  in 
consultation  with  the  National  Park 
Service  and  Forest  Service,  to  prepare 
an  environmental  impact  statement 
(EIS).  that  considered  a  broad  range  of 
alternatives  on  wolf  reintroduction  to 
Yellowstone  National  Park  and  central 
Idaho.  In  1992  (Pub.  L.  102-381). 
Congress  directed  the  Ser\'ice  to 
complete  the  EIS  by  January  1994  and 
indicated  that  the  preferred  alternative 
should  be  consistent  with  existing  law. 

The  Service  frjrmed  and  funded  an 
uiteragency  team  to  prepare  the  EIS.  In 
addition  to  the  National  Park  Service 
and  Forest  Service,  the  States  of 
Wyoining,  Idaho,  and  Montana.  L\SUA 
Animal  Damage  Control,  and  the  Wind 
River  and  Nez  Perce  Tribes  participated. 
The  Gray  Wolf  EIS  program  emphasized 
public  participation.  In  the  spring  of 
1992.  nearly  2,500  groups  or  individuals 
that  had  previously  expr(>ssod  an 
interf'st  in  woKes  were  directly 
contacted  and  the  EIS  program  was 
widely  publicized  bv  the  news  media 
In  April  1992.  a  .series  of  27  "issue 
scoping"  open  liouses  were  held  in 
Montana.  Wyoming,  and  Idalio  and  7 
more  in  other  locations  throughoat  the 
I'.S.  The  meetings  were  attended  by 
nearly  1.800  people  and  thousands  of 
brochures  were  distributed.  Nearly 
4.000  people  provided  their  thoughts  on 
issues  they  felt  should  be  addressed  in 
the  EIS.  A  report  describing  the  public's 
I  onunents  was  nwiied  to  16.000  people 
in  |uly  1*192. 

lii  August  1992,  another  se.nes  of  27 
alteriwtive  scoping"  open  iinuses  and 
»  hearings  were  held  in  Wyoming, 
Montana,  and  Idaho  Three  other 
hearings  were  held  in  Seattle,  WA,  .Salt 
L,ike  City,  IT.  and  Washington  DC.  In 
addition,  a  copv  ot  the  alternative 
scoping  Imtchure  was  Inserted  into  a 
.Sunday  edition  of  the  two  major 
pc^wspapers  in  Montana.  Wvoming.  .'ml 
Idaho  (total  circukation  about  250.000). 
Ne.irly  2.000  people  attended  the 
meetings  and  nearly  5.000  t  omments 
wen;  received  about  different  ways  that 
wi>lf  recovery  might  't«!  managed."  Publii 
(.onunents  reflectird  the  strong 
polanzatitin  that  has  tv  pi  lied 
mandgiruH'nt  of  wolves.  A  report  on  tin- 
[iiiblu:'s  iileas  and  suggt^stit/iis  was 
mailed  to  about  30.000  people  m 
\i)\  ember  1992.  In  .April  15)93.  a  Crav 
Wolf  i;iS  planning  update  nport  was 
[uibhshed.  It  discu.s.sed  the  status  of  the 
MS.  provided  factual  information  abrini 
wolves,  and  requested  the  public  Id 
'epiirt  (jbst-rvations  of  wolves  in  the 
iiiirthern  Rocky  Mountains.  It  was 
loaded  to  nearly  40,000  people  that  lid»i 
requested  intorniation,  residing  in  all  ."lO 
sJ.tti'sand  ovtrr40  foreign  f.ountries 


The  public  comment  period  on  the 
draft  EIS  (DEIS)  began  on  July  1. 1993. 
and  the  notice  of  availability  was 
published  July  16.  Full  DEIS  documents 
were  mailed  to  potentially  affected 
agencies,  public  Ubraries.' many  interest 
groups  and  to  all  who  requested  the 
complete  DEIS.  In  addition,  the  DEIS 
summary,  a  schedule  of  the  lb  hearings, 
and  a  request  to  report  wolf  sightings 
were  printed  in  a  flyer  that  was  inserted 
into  the  Sunday  edition  of  6  newspapers 
in  Wyoming.  Montana  and  Idaho  with  a 
combined  circulation  of  about  280.000. 
In  mid-June  1993.  the  Ser\ice  sent  out 
a  letter  to  over  300  groups,  primarily  in 
Wyoming.  Montana,  and  Idaho  offering 
a  presentation  on  the  DEIS.  As  a  result. 
31  presentations  were  given  to  about 
1,000  people  during  the  comment 
period  on  the  DEIS. 

During  the. public  review  period  from 
July  1  to  NovembtT  2b,  1993.  on  the 
DEIS,  comments  were  received  from 
over  lbO.200  individuals,  organizations, 
and  government  agencies.  This  degree  of 
pu})lic  response  iiidicated  the  strong 
interest  people  have  in  the  management 
of  wolves.  A  summary  of  the  public 
comments  was  mailed  to  about  42.000 
people  on  the  EIS  mailing  Ust  in  earlv 
.March  1994. 

The  final  EIS  was  Tded  with  the 
Environmental  Protection  .Agency  on 
May  4.  1994.  and  a  notice  of  availability 
was  published  on  May  9.  1994.  The 
reintroduction  of  nonessential 
experimental  populations  of  gray 
wolves  to  Yellowstone  National  Park 
and  c:cntral  Idaho  was  the  .Service's 
proposed  action.  The  four  alternatives 
considered  in  detail  in  the  EIS  were  (1) 
Natural  R»K^overy  (No  action),  (2)  No 
wolf,  (3)  Wolf  Management  Committee, 
and  (4)  Reintroduction  of 
NoiK.'xperimental  Wolves. 

The  Record  of  D»*t:ision  on  the  EIS 
was  sigm^d  by  the  Secretary  of  the 
Intenoron  June  15.  1994.  the  Secretary 
nf  .Agriculture  signed  a  letter  concurring 
with  that  <lecision  on  July  13.  1994.  The 
fliM  ision  directed  the  implementation  of 
t!.e  Servii  es  prf»pos«Mi  action  as  soon  as 
practical. 

The  ,Ser\  ice  already  has  an  active  wolf 
nianagement  program  m  Montana 
be<:aiise  of  the  presence  of  breeding 
pairs  of  wolves.  About  65  wolves  now 
oi.cupv  northwestern  Montana,  and 
most  of  these  oa:ur  near  the  Canadian 
burder   The  Montana  program  monitors 
wolves  to  determine  their  status, 
••ncourages  resean  h  on  wolves  and  their 
prey,  provides  accurate  information  to 
the  public,  and  r:ontrols  wolves  that 
attack  di)rnes!ic  livestock.  Wolf  contnd 
<  'insists  of  Irduslocating  wol-  es  that 
depredate  on  livestork  lo  reduce 
li'.i  stni.k  losses,  and  to  foster  lo«  al 
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tolerance  of  non-depredating  wolves  to 
promote  and  enhance  the  conservation 
of  the  species.  The  control  program  does 
not  relocate  wolves  to  accelerate  the 
natural  expansion  of  wolves  into 
unoccupied  historic  habitat.  Wolf 
control  includes  removal  of  wolves  that 
attack  livestock  and,  although  19  wolves 
have  been  removed  from  1986  to  present 
in  northwestern  Montana,  the  wolf 
population  in  Montana  has  continued  to 
expand  at  about  22  per  cent  per  year  for 
the  past  9  years. 

4.  Reintroduction  Site 

The  Service  proposes  to  reintroduce 
wolves  intp  Federal  lands  managed  by 
the  USDA  Forest  Service.  The  Idaho  ' 
location  was  proposed  as  a  site  for  this 
experimental  population  area  after 
much  deliberation  by  the  Service  and 
others.  The  central  Idaho  reintroduction 
site  is  a  vast  area  of  about  53,000  km^ 
(20,000  mi^)  of  contiguous  National 
forests,  including  the  Bitterroot,  Boise. 
Challis,  Clearwater,  Nez  Perce,  Payette. 
Sawtooth,  Salmon,  and  Panhandle 
National  Forests.  In  the  center  of  this 
area  are  three  wilderness  areas,  the 
Frank  Church  River-of-no-Return, 
Selway-Bitterroot,  and  the  Gospel- 
Hump  Wilderness  Areas  that 
collectively  comprise  about  16,000  kjn'^ 
(6,000  mi^)  of  wilderness  habitat. 

This  vast  area  of  Federal  lands  has 
high  quality  wolf  habitat  and  good 
potential  wolf  release  sites.  Also,  the 
central  Idaho  area  is  sufficiently  distant 
from  the  current  southern  expansion  of 
naturally  formed  wolf  packs  in  Montana 
that  any  wolf  pack  documented  inside 
the  experimental  area  would  likely 
result  from  reintroduction  rather  than 
from  natural  dispersal  from  extant  wild 
wolf  populations  in  Canada  or 
northwestern  Montana. 

The  Service  has  determined  that  tho 
proposed  reintroduction  effort  in  central 
Idaho  is  necessary  for  the  successful 
recovery  of  the  gray  wolf  in  the 
conterminous  United  States,  due  to 
ecological  and  landownership 
considerations  (Service  1994). 
Reintroduction  of  wolves  info  central 
Idaho  will  enhance  wolf  population 
viability  by  increasing  the  genetic 
diversity  of  wolves  in  the  Rocky 
Mountain  population,  increase  genetic 
interchange  between  segments  of  the 
population,  and  is  projected  to 
accelerate  reaching  wolf  population 
recovery  goals  20  years  sooner  than 
under  the  current  natural  recovery 
policy.  No  critical  habitat  would  be 
designated;  millions  of  acres  of  public 
lands  contain  hundreds  of  thousands  of 
wild  ungulates  (Service  1994)  and 
currently  provide  more  than  enough 


habitat  to  support  a  recovered 
population  of  wolves  in  central  Idaho. 

Gray  wolves  that  are  reintroduced 
into  cantral  Idaho  would  be  placed  on 
Federal  lands.  By  doing  so,  the  Service 
would  accelerate  the  recovery  of  the 
gray  wolf  in  the  northwestern  United 
States  while  reducing  local  concerns 
about  excessive  government  regulation 
of  private  lands,  uncontrolled  livestock 
depredations,  big  game  predation,  and 
the  lack  of  State  government 
involvement  in  the  program.  There  are 
only  a  few  scattered  parcels  of  private 
and  Slate  of  Idaho  lands  in  the  area  in 
which  wolves  would  be  reintroduced 
(Service  1994).  and  no  conflicts  with 
private  or  State  land  use  is  anticipated. 

Establishment  of  an  experimental 
population  of  gray  wolves  in  central 
Idaho  would  initiate  wolf  lecovery  in 
one  of  the  three  recovery  areas 
described  as  necessary  for  recovery  of 
gray  wolves  in  the  northern  Rocky 
Mountains.  The  only  other 
reintroduction  site  identified  at  this 
time,  Yellowstone  National  Park,  is  also 
the  subject  of  a  proposal  to  establish  a 
nonessential  experimental  population 
published  elsewhere  in  today's  Federal 
Register.  There  are  no  existing  or 
anticipated  Federal  or  State  actions 
identified  for  this  release  site  that  are 
expected  to  have  major  effects  on  this 
experimental  population.  For  all  these 
reasons,  and  based  on  the  best  scientific 
and  commercial  data  available,  the 
Service  finds  that  the  release  of  uolv(;s 
and  the  establishment  of  an 
experimental  population  in  central 
Idaho  and  southwestern  Montana  will 
further  the  conservation  of  this 
endangered  species. 

Gray  wolves  used  for  the 
reintroduction  effort  would  be  obt;iined 
from  healthy  wolf  populations  in 
Canada  by  permission  of  the  Canadian 
and  ftovincial  governments.  Gray 
wolves  are  common  in  western  Canada 
(tens  of  thousands]  and  Alaska  (about 
7,000)  and  they  are  increasing  in  the 
Great  Lakes  area.  Thus,  the  removal  of 
wolves  from  locations  in  Canada  would 
not  significantly  impact  the  wolf 
populations  there. 

.5.  Retitroduction  Protocol 

This  wolf  reintroduction  project  is 
undertaken  by  the  Service  in 
cooperation  with  the  USDA  Forest 
Service,  other  Federal  agencies, 
potentially  affected  Tribes,  States  of 
Idaho  and  Montana,  and  entities  of  the 
Canadian  government.  The  Service 
would  enter  into  agreements  with  the 
Canadian  and  provincial  governments 
and/or  Canadian  resource  management 
agencies  to  obtain  wild  wolves. 


The  wolf  reintroduction  project  in  fh»^ 
central  Idaho  area  would  require  the  - 
transfer  of  about  45  to  75  wolves  from 
southwestern  Canada  with  assistance  b\ 
Canadian  and  Provincial  governments. 
About  15  wild  wolves  would  be 
captured  annually  from  several  different 
packs  over  the  course  of  3-5  years  by 
trapping,  darting  &x)in  helicopters,  or 
net  gunning  in  the  autumn  and  winter. 
Upon  capture,  the  wolves  would  reccivp 
veterinar>'  care,  including  examinations 
and  vaccinations  as  necessary,  and  they 
would  be  transported  to  central  Idaho 
by  truck  or  plane.  In  central  Idaho, 
groups  of  wolves,  each  consisting  of 
young  adults  from  various  packs,  would 
be  fitted  with  radio  collars,  released  in 
several  areas,  and  monitored  by 
radiotelemetry.  This  method  is  referri'd 
to  as  a  "hard  release",  i.e.,  the  wolves 
would  be  released  upon  or  shortly  after, 
transport  to  each  release  site.  Wolves  to 
be  released  would  not  be  held  on  site  hi 
acclimation,  nor  would  any  food  or  care 
be  provided  after  they  were  released,  ll 
is  anticipated  that  the  wolves  will  movi 
widely,  but  eventually  find  mates  and 
form  packs. 

All  wolves  would  be  monitored  by 
radiotelemetry,  and  if  wolves  cause 
conflicts  with  humans,  they  will  be 
recaptured  and  controlled  according  iu 
the  procedures  that  have  been  used  \viil. 
other  problem  wolves. 

Subsequent  releases  would  be 
modified  depending  upon  informalio)-. 
obtained  during  the  reintroduction 
effort.  Utilizing  information  gained  hmn 
the  initicd  phase  of  the  project,  an 
overall  assessment  of  the  success  of  thr 
reintroduction  would  be  made  after  thr 
first  year,  and  for  every  year  thereafter 
It  is  thought  that  the  physical 
reintroduction  phase  will  be  tonipltM»H* 
within  3-5  years.  After  the 
reintroduction  of  wolves  has  resuhfti  m 
two  packs  raising  2  pups  each  for  2 
consecutive  years,  the  wolf  populalioi^. 
will  be  managed  to  grow  naturally 
toward  recovery  levels.  This 
reintroduction  attempt  is  consistent 
with  the  recovery  goals  identified  for 
this  species  by  the  1987  recovery  plan 
for  the  northern  Rocky  Mountain  Wolf 

It  is  estimated  that  this  program,  in 
conjunction  with  natural  recovery  in 
northwestern  Montana  and  a  similar 
reintroduction  into  Yellowstone 
National  Park,  would  result  in  a  viable 
recovered  wolf  population  (ten  breedini; 
pairs  in  each  of  three  recovery  areas  for 
three  consecutive  years)  by  about  the 
year  2002. 

Private  landowners  and  agency 
personnel  that  manage  properties 
adjacent  to  Federal  lands  used  as  reledsi- 
areas  will  be  requested  to  immediately 
report  any  observation  of  a  gray  wolf  ii» 
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the  Service  or  to  a  Service-designated 
agency.  Take  of  gray  wolves  by  the 
public  wrill  be  discouraged  by  an 
extensive  information  and  education 
program  and  by  the  assurance  that,  at 
least  initially,  all  animals  will  be 
monitored  with  radio  telemetry  and 
therefore  easy  to  locate  when  they  leave 
public  lands.  The  pubUc  would  be 
encouraged  to  cooperate  with  the 
Service  in  the  attempt  to  closely 
monitor  the  wolves  and  quickly  resolve 
any  conflicts. 

More  specific  information  on  conduct 
of  the  wolf  reintroduction  program  can 
be  obtained  from  Appendix  4 
"Scientific  techniques  for  the 
reintroduction  of  wild  wolves"  in  the 
environmental  impact  statement:  "The 
Reintroduction  of  Gray  Wolves  to 
Yellowstone  National  Park  and  Central 
Idaho"  (Service  1994). 

Status  of  ReintitMluced  Population 

Gray  wolves  would  be  reintroduced 
into  central  Idaho  in  order  to  establish 
a  nonessential  experimental  population 
according  to  the  provisions  of  section 
10(j)  of  the  Act.  As  previously  stated, 
the  experimental  population  of  wolves 
would  be  treated  as  a  threatened  species 
or  species  proposed  for  lisTmg  for  the 
purposes  of  sections  4{d),  7,  and  9  of  the 
Act.  This  enables  the  Service  to  propose 
a  special  rule  that  can  be  less  restrictive 
than  the  mandatory  prohibitions 
covering  endangered  species.  In  the  case 
of  the  central  Idaho  reintroduction,  the 
biological  status  of  the  species,  and  the 
need  for  management  flexibility  in 
reintroducing  the  gray  wolf,  has  resulted 
in  the  Service  proposing  to  designate 
the  reintroduced  wolves  as 
"nonessential".  The  Service  has  found 
that  the  nonessential  designation,  in 
concert  with  protective  measures,  is 
necessary  to  conserve  and  recover  the 
gray  wolf  in  central  Idaho  and 
southwestern  Montana. 

It  is  anticipated  that  wolves  will 
occasionally  come  in  contact  with  the 
human  population  and  domestic 
animals.  Public  opinion  surveys,  public 
comments  on  wolf  management 
planning,  and  the  positions  taken  by 
elected  local.  State,  and  Federal 
government  officials  have  indicated  that 
wolves  cannot  be  reintroduced  without 
assurances  that  current  uses  of  public 
and  private  lands  would  not  be 
disrupted  by  wolf  recover>'  activities. 
The  following  provisions  respond  to 
these  concerns.  There  would  be  no 
violation  of  the  Act  for  unintentional, 
nonnegligent.  and  accidental  taking  of 
wolves  by  the  pubhc  if  incidental  to 
otherwise  lawful  activities,  and  taking 
in  defense  of  human  life  would  not  be 
prohibited— provided  such  takings  are 
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reported  to  the  Service  or  to  an 
authorized  agency  within  24  hours. 
Certain  Federal,  State,  and/or  Tribal 
employees  would  be  authorized  by  the 
Service  to  take  wolves  needing  special 
care  or  posing  a  threat  to  livestock  or 
property.  Livestock  ovmers  with  grazing 
allotments  on  pubhc  land  and  private 
land  owners  or  their  immediate 
designates  would  be  permitted  to  harass 
adult  wolves,  i.e.,  wolves  lai^er  than 
about  23  Kg  (50  lbs),  in  an  opportunistic 
non-injurious  manner  on  their 
allotments  or  private  property  at  any 
time,  provided  that  such  harassment 
would  have  to  be  reported  within  7  days 
to  a  Service-designated  authority. 

Under  the  proposed  status,  livestock 
owners  or  their  designates  could  receive 
a  permit  fit)m  a  Service-designated 
agency  to  take  (injure  or  kill)  gray 
wolves  that  are  attacking  livestock  on 
permitted  public  livestock  grazing 
allotments,  but  only  after  6  or  more 
breeding  pairs  were  established  in  the 
experimental  area.  Such  take,  however. 
would  only  be  pennitted  after  due 
notification  to  Service-designated 
agencies,  unsuccessful  efforts  to  capture 
the  offending  wolf  by  such  agencies. 
and  documentation  of  additional 
livestock  losses.  Private  landowners  or 
their  designates  would  be  permitted  to 
take  (injure  or  kill)  a  wolf  in  the  act  of 
wounding  or  kilUng  Uvestock  on  private 
land.  However,  physical  evidence 
(wounded  or  dead  livestock)  that  such 
an  attack  occurred  at  the  time  of  the 
taking  would  have  to  be  clearly  evident 
in  such  instances.  Such  take  would  be 
immediately  (within  24  hours)  reported 
to  the  Service  or  agencies  authorized  by 
the  Service  for  investigation. 

Wolves  that  repeatedly  (2  times  in  a 
calendar  year)  attack  domestic  animals 
other  than  livestock  (fowl,  swine,  goats, 
etc.)  or  pets  (dogs  or  cats)  on  private 
property  would  be  designated  as 
problem  wolves  and  would  be  moved 
ft-om  the  area  by  the  Service  or  a 
designated  agency.  Wolves  that 
depredate  on  domestic  animals  after 
being  relocated  once  after  such  previous 
conflicts  would  be  designated  chronic 
problem  wolves  and  be  removed  from 
the  wild. 

It  is  unlikely  that  wolf  predation  on 
big  game  populations  will  be  the 
primary  cause  for  failure  of  States  or 
Tribes  to  meet  their  specific  big  game 
management  objectives  outside  National 
Parks  and  National  Wildlife  Refuges. 
Nor  is  such  predation  likely  to  inhibit 
wolf  population  increases.  However,  if 
the  Service  deemed  it  necessary,  wolves 
fipnuhstresponsible  packs  could  be 
translocated  to  other  sites  in  the 
experimental  area  to  resolve  such 
predation  problems.  Wolves  could  not 


be  deliberately  killed  to  resolve  wolf 

predation  conflicts  with  big  game  while 

the  experimental  population  of  wolves 

were  hsted.  However,  such  take  is 

expected  to  be  rare  and  is  unlikely  to 

significantly  affect  the  overall  rate  of 

wolf  recovery.  The  States  and  Tribes 

would  define  such  situations  in  their 

Service-approved  wolf  management . 

plans  before  such  actions  could  be 
taken. 

Wolves  would  be  moved  on  a  case-by- 
case  basis  to  enhance  wolf  recovery  in' 
the  experimental  population  area. 
Generally  there  would  not  be  attempts 
to  locate  and/or  move  lone  wolves 
dispersing  in  this  area,  although  this 
may  occur. 

Hunting,  trapping,  and  animal 
damage  control  activities  are  regulated 
inside  and  outside  National  Parks  and 
National  Wildlife  Rehiges.  Most  of  the 
area  within  the  wolf  reintroduction  area 
is  remote  and  sparsely  inhabited  wild 
lands.  There  are  some  risks  to  wolf 
recovery  that  would  be  associated  with 
take  of  wolves,  other  land  uses,  and 
various  recreational  activities.  However, 
these  risks  are  low  because  take  of 
wolves  should  occur  so  infi^uentlv 
that  wolf  recovery  would  not  be 
significantly  affected. 

The  Ser\'ice  finds  that  the  stated 
protective  measures  and  management 
practices  are  necessary  and  advisable  for 
the  conservation  and  recovery  of  the 
gray  wolf  in  central  Idaho  and 
southwestern  Montana.  No  additional 
Federal  regulations  appear  to  be  needed. 
The  Service  also  finds  that  the  proposed 
nonessential  experimental  status  is 
appropriate  for  gray  wolves  released  in 
central  Idaho  that  are  taken  ft-om 
unendangered  wild  populations.  As 
discussed  above,  although  once 
extirpated  from  its  historic  range  in 
most  of  the  conterminous  United  States, 
the  gray  wolf  is  common  in  western 
Canada  (tens  of  thousands)  and  Alaska 
(about  7.000)  and  they  are  increasing  in 
the  Great  Lakes  area.  The  gray  wolf  has 
also  recently  been  recovering  in  a  small 
portion  of  its  range  in  the  western 
United  States.  Therefore,  taking  fewer 
than  100  wolves  from  Canada  will  pose 
no  threat  to  the  sur\-ival  of  the  species 
in  the  wild. 

An  additional  management  flexibility 
would  result  bom  using  the 
nonessential  status  for  wolves 
introduced  into  the  central  Idaho,  due  to 
less  stringent  requirements  of  section  7 
of  the  Act  (interagency  consultation)  for 
wolves  that  may  occur  outside  National 
Parks  and  National  WildUfe  Refuges. 
Wolves  that  are  part  of  the  nonessential 
experimental  population  would  be 
treated  as  animals  proposed  for  listing, 
rather  than  listed,  when  occurring  . 
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outside  of  a  National  Park  or  National 
Wildlife  Refuge,  and  only  two 
provisions  of  section  7  apply  to  Federal 
actions  outside  National  ftarks  and 
refuges:  section  7  (a)(1),  which 
authorizes  all  Federal  agencies  to 
establish  conservation  programs;  and 
section  7(a)(4),  which  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  actions  that  are  likely  to 
jeopardize  the  cojitinued  existence  of 
the  species.  The  results  of  a  conference 
are  advisory  in  nature;  agencies  are  not 
required  to  refrain  firom  commitment  of 
resources  to  projects  as  a  result  of  a 
conference.  There  are  no  conflicts 
envisioned  with  any  current  or 
anticipated  management  actions  of  the 
Forest  Service  or  other  Federal  agencies 
in  the  reintroduction  area.  National 
Forests  are  typically  managed  in  such  a 
fashion  as  to  produce  wild  animals  that 
would  be  natural  prey  to  wolves.  The 
Service  finds  that  there  are  no  threats  to 
the  success  of  the  reintroduction  project 
or  the  overall  continued  existence  of  the 
gray  wolf  from  the  less  restrictive 
section  7  requirements  associated  with 
the  nonessential  designation. 

The  full  provisions  of  section  7  apply 
to  nonessential  experimental 
populations  in  a  National  Park  or 
National  Wildlife  Refuge.  The  Service. 
Forest  Service,  or  any  other  Federal 
agency  is  prohibited  from  authorizing, 
funding,  or  carrying  out  an  action 
within  a  National  Park  or  National 
Wildlife  Refuge  that  is  likely  to 
jeoiiardize  the  continued  existence  of 
the  gray  wolf.  Pxirsuant  to  50  CFR 
17.83(b),  section  7  determinations 
consider  all  experimental  and 
nonexperimental  wolves  as  a  single 
listed  species  for  analysis  purposes.  The 
Service  has  reviewed  all  ongoing  and 
proposed  uses  of  the  affected  National 
Forests  and  found  none  that  are  likely 
to  jeopardize  the  continued  existence  of 
the  gray  wolf,  nor  will  such  uses 
adversely  affect  the  success  of  the 
reintroduction  program.  Potential  uses 
that  could  adversely  affect  success  are 
hunting,  trapping,  animal  damage 
control  activities  and  high  speed 
vehicular  traffic.  Hunting  and  trapping, 
and  USDA  Animal  Damage  Control 
programs  are  prohibited  or  tightly 
regulated  in  National  Forests  and  are 
closely  regulated  by  State  and  Federal 
law  and  policy  in  other  areas.  There  are 
very  few  paved  roads  in  the  proposed 
reintroduction  area,  and  wolf 
encounters  with  vehicles  are  likely  to  be 
infrequent.  Even  most  of  the  unpaved 
roads  are  used  seasonally.  In  addition, 
these  unpaved  roads  typically  have  low 
vehicle  trafBc  and  are  constructed  for 
low-speed  use. 


Location  of  Experimental  Population 

The  release  site  for  reintroducing 
wolves  will  be  on  National  Forest  lands 
in  central  Idaho.  The  experimental 
population  area  will  include  that 
portion  of  Idaho  and  Montana  that  is 
west  of  Interstate  15  and  south  of 
Intenstate  90.  Current  information 
indicates  that,  if  wolves  are  found  south 
of  Interstate  90,  they  would  likely  be 
experimental  wolves  from  the  central 
Idaho  area.  Wolves  north  of  the 
Intenstate  90  would  likely  be  naturally 
dispersing  wolves  from  northwestern 
Montana  or  Canada. 

The  proposed  experimental  area  does 
not  currently  support  reproducing  pairs 
of  wolves,  nor  is  it  likely  that  2  pairs  of 
naturally  dispersing  wolves  from 
northwestern  Montana  would,  within 
the  ilext  3  years,  move  into  the  area  and 
establish  a  breeding  population  of 
wolves.  In  3  years,  the  number  of 
reintroduced  wolves  should  be  growing 
and  potentially  dispersing  into  other 
areas,  including  Montana  and  the 
proposed  Yellowstone  reintroduction 
area.  Except  for  an  established  and 
growing  population  of  gray  wolves  in 
northwestern  Montana,  only  gray  wolf 
individuals  have  been  documented  in 
the  remainder  of  the  northern  Rocky 
Mountains  in  the  United  States.  Thus, 
the  central  Idaho  reintroduction  site  is 
consistent  with  provisions  of  section 
10(j)  of  the  Act  that  requires  that  an 
experimental  population  be  wholly 
separate  geographically  from 
nonexperimental  populations  of  the 
same  species.  An  occasional,  solitary 
wolf  has  been  reported,  killed,  or 
otherwise  documented  in  Idaho. 
Wyoming.  Montana,  and  other  western 
States,  and  single  packs  occasionally 
have  been  reported  throughout  the 
northern  Rocky  Mountains.  However, 
these  reported  wolves  and  groups  of 
wolves,  if  all  reports  are  factual, 
apparently  disappeared  for  unknown 
reasons  and  did  not  establish 
recoverable  "populations"  as  defined  by 
wolf  experts  (Service  19941.  However,  it 
is  possible  that  prior  to  2002,  other 
wolves  may  appear  in  the  wild,  and  be 
attracted  to  the  experimental  area  by  the 
presence  of  the  reintroduced  wolves,  or 
by  other  factors.  Tliese  "new"  wolves 
that  appear  in  the  experimental 
pop«lation  area  might  contribute  to 
recovery  of  the  experimental 
population,  and  they  also  would  be 
classified  as  part  of  the  nonessential 
experimental  population. 

it  is  anticipated  that  some  wolves  may 
disperse  from  the  experimental  area  and 
conttibute  to  wolf  recovery  in 
northwestern  Montana.  If  so,  these 
wolves  would  be  classified  as 


endangered,  as  in  the  case  of  wolves 
that  recolonized  an  area  near  Glacier 
National  Park  in  1982.  It  is  also 
possible,  but  not  probable,  that  during 
the  next  3  years,  movements  between 
recovery  areas  may  result  in  some 
genetic  exchange  between  wolves 
resulting  from  natural  recovery  and 
those  resulting  from  the  reintroduction. 
It  is  not  anticipated  that  surfi  exchange 
will  significantly  affect  the  rate  of 
recovery  in  the  central  Idaho 
experimental  population  area. 

For  the  purposes  of  establishment  of 
this  experimental  population,  the 
Service  has  determined  that  there  is  no 
existing  wolf  population  in  the  recovery 
area  that  would  preclude  reintroduction 
and  establishment  of  an  experimental 
population  in  the  central  Idaho  area.  A 
wolf  population  is  defined  as  at  least 
two  breeding  pairs  of  naturally 
occurring  gray  wolves  that  successfully 
raise  at  least  two  young  to  E)ecember  31 
of  their  birth  year  for  two  consecii live 
years  (Service  1994).  If  a  wolf 
population  were  discovered  in  the 
proposed  recovery  area,  no 
reintroduction  would  occur.  Instead,  the 
success  of  the  naturally  occurring  wolf 
population  w9Uld  be  monitored  to 
determine  if  population  recovery  was 
continuing.  If  this  event  occurs  before 
the  effective  date  of  the  experimental 
population  rule,  those  wolves  would  be 
determined  to  be,  and  managed  as. 
endangered  wolves  under  the  full 
authority  of  the  Act.  In  this  case,  the 
experimental  rule  would  not  be 
implemented,  and  no  wolves  would  be 
reintroduced  in  that  experimental  area. 
If  wolf  population  growth  does  not 
continue,  and  within  5  years  the  wolf 
population  has  not  doubled  from  the 
original  founding  animals, 
reintroduction  would  proceed.  Wolves 
will  not  be  reintroduced  if,  prior  to 
introduction  of  wolves,  breeding  groups 
of  wolves  are  discovered.  However, 
once  the  experimental  population  rule 
is  established  and  the  reintroduction 
begun  by  the  actual  release  of  wolves 
into  a  recovery  area,  the  experimental 
population  rule  would  remain  in  effiect 
until  wolf  recovery  occurs  or  alter  a 
scientific  review  indicates  that 
modifications  in  the  experimental  rule 
are  necessary  to  achieve  wolf  recovery. 

If  a  wolf  population  (2  breeding  pairs 
successfully  raising  two  young  each  for 
two  consecutive  years)  were  discovered 
in  the  proposed  central  Idaho 
experimental  population  tu«a, 
reintroduction  under  an  experimental 
population  rule  would  not  occur  in  that 
area  and  any  such  wolf  population 
would  be  managed  as  a  natural 
recovering  population  in  that  area.  The 
boundaries  of  the  proposed 
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«xperimental  population  area  would  be 
changed,  as  needed,  to  encourage 
recovery  of  any  naturally  occurring, 
breeding  wolf  population  if  such  natural 
population  is  discovered  prior  to  the 
establishment  of  the  experimental 
population,  and  before  wolf 
reintroduction  occurs.  No  experimental 
population  area  will  contain  a  portion  of 
the  home  range  of  any  active  breeding 
pairs  of  wolves  that  have  succosshilly 
raised  young.  Any  changes  in  the 
boundaries  of  the  nonessential 
experimental  population  area,  required 
because  of  the  above  conditions,  would 
be  reflected  in  a  final  rule. 

It  is  possible  that  an  exchange  of 
reintroduced  wolves  may  occur  between 
the  central  Idaho  area  and  an 
experimental  area  established  by 
reintroducing  wolves  into  Yellowstone 
National  Park.  Such  interchange,  if  it 
occurs,  would  pose  no  problem  in 
determining  their  status  because  wolves 
from  both  areas  would  already  be 
classified  as  part  of  nonessential 
experimental  population. 

Utilization  of  Federal  public  lands 
including  National  Forests  is  consistent 
with  the  legal  responsibility  of  the 
Forest  Service  and  all  other  Federal 
agencies  under  section  7(a)(] )  of  the  Act 
to  utilize  their  authorities  in  furtherance 
of  the  purposes  of  the  Act  by  carrying 
out  programs  for  the  conservation  of 
endangered  species  and  threatened 
species. 

Management 

As  previously  stated,  the  nonessentia. 
experimental  population  of  gray  wolves 
would  be  established  in  central  Idaho  by 
introducing  gray  wolves  into  Federal 
lands  under  authority  of  section  10(j}  of 
the  Act.  as  amended.  Ongoing  wolf 
monitoring  efforts  (Service  1994)  would 
continue  to  document  the  presence  of 
any  wild  wolves,  and.  prior  to  any 
reintroduction,  the  Service  would  make 
a  determination  of  the  status  of  any 
naturally  occurring  wolf  population  in 
this  area.  Wolves  would  not  be 
reintroduced  into  central  Idaho  if  a 
naturally  occurring  wolf  population  is 
documented  in  the  recovery'  area.  After 
introduction  has  been  completed 
according  to  the  Reintroduction 
Protocol  (section  5  above),  management 
of  the  experimental  population  will 
begin. 

The  Forest  Service  and  the  Service 
will  be  the  primar>'  Federal  agencies 
implementing  the  experimental 
population  rule  inside  the  boundaries  of 
a  National  Forest.  The  States  of  Idaho 
and  Montana  and  potentially  affected 
Tribes  will  be  encouraged  to  enter  into 
cooperative  agreements  for  management 
of  the  gray  wolf  in  central  Id.iho  and 


southwestern  Montana.  These 
cooperative  agreements  would  be 
reviewed  annually  by  the  Service  to 
ensure  that  the  States  and  Tribes  have 
adequate  regulatory  authority  to 
conserve  listed  species,  including  the 
gray  wolf.  It  is  anticipated  that  the 
States  and  Tribes  will  be  the  primary 
agencies  implementing  this 
experimental  population  rule  outside 
National  Parks  and  National  VVildhfe 
Refuges.  The  Service  will  provide 
oversight,  coordinate  wolf  recovery 
activities,  and  provide  technical 
assistance.  If  the  Stetes  and  Tribes  do 
not  assume  wolf  management 
responsibilities,  the  Service  would  do 
so,  as  needed. 

Management  of  the  reintroduced 
wolves  would  allow  wolves  to  be  killed 
or  moved  under  some  conditions  by 
Service-authorized  Federal.  State,  and 
Tribal  agencies  for  domestic  animal 
depredations  and  excessive  predation 
on  big  game  populations.  Under  some 
conditions,  the  public  could  harass  or 
kill  wolves  attacking  livestock  (cattle, 
sheep,  horses,  and  mules).  There  would 
be  no  Federal  compensation  program, 
but  compensation  from  existing  private 
funding  sources  would  be  encouraged. 
There  would  be  no  land-use  restrictions 
applied  when  6  or  more  wolf  packs 
were  documented  in  the  experimental 
population  area  because  sufficient  wolf 
numbers  would  be  a\"ailable  and  no 
restrictions  around  den  sites  or  other 
critical  areas  would  be  necessary  to 
promote  wolf  recover}-.  Enhancement  of 
prey  populations  would  be  encouraged. 
Use  of  toxicants  lethal  to  wolves  in 
areas  occupied  by  wolves  would  still  be 
prohibited  by  existing  labeling 
restrictions. 

Wolves  have  a  relatively  high 
reproductive  rate  and.  with  6  packs  of 
wolves  present  in  a  population,  about 
20-25  pups  could  be  bom  each  year  to 
greatly  compensate  for  mortality  that 
would  result  from  management  actions. 
The  Service  believes  that  a  possible  10 
per  cent  loss  of  wolves  could  occur  due 
to  control  actions  and  an  additional  10 
per  cent  loss  could  occur  from  other 
mortality  sources.  However,  once  the 
number  of  introduced  wolves  has 
reached  the  goal  of  6  wolf  packs,  the 
reproductive  output  of  6  packs  of 
wolves  would  provide  for  a  wolf 
population  increasing  at  or  near  22  per 
cent  per  year.  This  increase  in  numbers 
should  easily  accommodate  more 
fiexible  wolf  management  to  further 
address  local  concerns  and  resistance  to 
wolf  recovery  efforts,  and  reduce  the 
need  and  costs  of  agency  actions  to 
resolve  wolf/human  conflicts.  Closely 
regulated  public  control  also  can  more 
effectively  focus  on  individual  problem 


wolves  as  confiicts  occur  rather  than 
hours  or  days  after  a  problem  is 
documented.  Agency  control  actions 
would  more  likely  target  groups  of 
wolves  that  contain  problem 
individuals,  whereas  public  control 
could  be  focused  on  individual  problem 
wolves. 

The  Service,  or  Stales  and  Tribes  if 
authorized,  may  move  wolves  that  are 
having  unacceptable  impacts  on 
ungulate  populations  in  the  unlikely 
event  that  those  impacts  would  inhibit 
wolf  recovery.  Wolves  could  be  moved 
to  other  places  within  the  experimental 
population  area.  Two  examples  are 
where  wolf  predation  is  dramatically    • 
affecting  prey  availability  because  of 
unusual  habitat  or  weather  conditions 
(e.g..  bighorn  sheep  in  areas  with 
marginal  escape  habitat)  or  where 
wolves  cause  prey  to  move  onto  private 
property  and  mix  with  livestock, 
increasing  potential  conflicts.  The  States 
and  Tribes  will  define  such 
unacceptable  impacts,  how  they  would 
be  measured,  and  identif\  other  possible 
mitigation  in  their  State  or  Tribal 
management  plans.  These  plans  would 
be  approved  by  the  Service  through 
cooperative  agreement  before  such 
control  could  be  conducted.  Wolves 
would  not  be  deliberately  killed  to 
resolve  ungulate-wolf  conflicts.  These 
unacceptable  impacts  would  be 
identified  in  State  arid  Tribal  wolf 
management  plans  and  developed  in 
consultation  with  the  Ser\'ice.  If  such 
control  by  the  States  or  Tribes  were 
likely  to  be  significant  or  beyond  the 
provisions  of  the  experimental  rule  as 
determined  by  the  Ser\ice.  then  they 
would  be  specifically  incorporated  as 
part  of  an  amendment  to  this 
experimental  rule,  which  would  include 
national  public  comment  and  review 

Management  of  wolves  in  the 
experimental  population  would  not 
resuh  in  any  major  change  in  existing 
private  or  pubUc  land-use  restrictions 
after  6  breeding  pairs  of  wolves  are 
established  in  this  experimental  area. 
When  5  or  fewer  breeding  pairs  are  in 
this  experimental  area,  land-use 
restrictions  could  be  employed  on  an  as 
needed  basis,  at  the  discretion  of  land 
management  and  natural  resources 
agencies  to  control  intrusive  human 
disturbance.  Temporar\-  restrictions  on 
human  access,  when  5  or  fewer  breeding 
pairs  are  established,  may  be  required 
near  active  wolf  den  sites  between  April 
1  and  June  30. 

The  Ser\ice,  or  Federal.  State  or 
Tribal  agencies  authorized  bv  the 
Service  would  be  allowed  to  promptly 
remove  any  wolf  of  the  experimental 
population  that  the  Service,  or  agency 
authorized  by  the  Service,  determined 
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was  presenting  a  threat  to  human  life  or 
safety.  Although  not  a  management 
option  per  se,  it  is  noted  that  a  person 
could  legally  kill  or  injure  wolves  in  ° 
response  to  an  immediate  threat  to 
human  life,  llie  incidental  and 
accidental  nonnegUgent  take  in  the 
course  of  otherwise  lawful  recreational 
activity  or  take  in  defense  of  human  life, 
would  be  permitted  by  the  Service  and 
Service-authorized  agencies,  provided 
that  such  taking  is  immediately  (within 
24  hours)  reported  to  the  authorized 
State  or  Federal  authority. 

The  Service  or  State,  Federal,  or 
Tribal  agencies  designated  by  the 
Service  will  control  wolves  that  attack 
livestock  (cattle,  sheep,  horses,  and 
mules)  by  management  measures  that 
may  include  aversive  conditioning, 
nonlethal  control,  and/or  moving 
wolves  when-S  or  fewer  breeding  pairs 
are  established, -and  by  previously 
described  measures.  However,  killing 
wolves  or  placing  them  in  captivity  may 
be  considered  and  used  as  management 
options  after  6  or  more  breeding  pairs 
are  established  in  the  experimental 
population  area.  For  depredation 
occurring  on  public  land  and  prior  to  6 
breeding  pairs  becoming  established, 
depredating  females  and  their  pups 
would  be  released  on  site  prior  to 
October  1.  Wolves  on  private  land  under 
these  circumstances  would  be  moved. 
Wolves  that  attack  other  domestic 
animals  and  pets  on  private  land  2  times 
in  a  calendar  year  would  be  moved. 
Chronic  problem  wolves  (wolves  that 
depredate  on  domestic  animals  after 
being  moved  for  previous  domestic 
animal  depredations)  would  be  removed 
from  the  wild. 

The  Service,  other  Federal  agencies, 
snd  Tribal  and  State  wildlife  agency 
personnel  would  be  additionally 
authorized  and  should  be  prepared  to 
take  wol  ves  under  special 
circumstances  where  there  was  an 
immediate  threat  to  livestock  or 
property,  or  need  to  move  individuals 
for  genetic  purposes.  Wolves  could  be 
captured  alive  and  translocated  to 
resolve  demonstrated  conflicts  with 
State  big-game  management  objectives 
or  when  they  were  outside  designated 
wolf  pack  recovery  areas.  Take 
procedures  in  such  instances  would 
involve  live  capture  and  removal  to  a 
remote  area,  or  if  the  animal  is  clearly 
unfit  to  remain  in  the  wild,  return  to  a 
captive  facility.  Killing  of  animals 
would  be  a  last  resort  and  would  be 
authorized  only  if  live  capture  attempts 
fail  or  there  is  some  clear  danger  to 
human  life. 

The  Service  and  other  authorized 
management  agencies  would  use  the 
following  conditions  and  criteria  in 


determining  the  problem  status  of 
wolves  within  the  nonessential 
experimental  p>opulation  area: 

(1)  Wounded  livestock  or  some 
remains  of  a  livestock  carcass  must  be 
present  with  clear  evidence  (Roy  and 
Dorrance  1976,  Fritts  1982)  that  wolves 
were  responsible  for  the  damage,  and 
there  must  be  reason  to  believe  that 
additional  losses  would  occur  if  the 
problem  wolf  or  wolves  were  not 
controlled.  Such  evidence  is  essential 
since  wolves  may  feed  on  carrion  they 
have  found  while  not  being  responsible 
for  tbe  kill. 

(2J  Artificial  or  intentional  feeding  of 
wolves  must  not  have  occurred. 
Livestock  carcasses  not  properly 
disposed  of  in  an  area  where 
depredations  have  occurred  will  be 
considered  attractants.  On  Federal 
lands,  removal  or  resolution  of  such 
attractants  must  accompany  any  control 
action.  Livestock  carrion  or  carcasses  on 
Federal  land,  not  being  used  as  bait  in 
an  authorized  control  action  (by 
agencies  authorized  by  the  Service), 
must  be  removed,  buried,  burned,  or 
otherwise  disposed  of  so  that  the 
carc*ss(es)  will  not  attract  wolves. 

(3)  On  Federal  lands,  animal 
husbandry  practices  previously 
identified  in  existing  approved 
allotment  plans  and  annual  operating 
plans  for  allotments  must  have  been 
followed. 

Final  Federal  responsibility  for 
protection  of  gray  wolves  in  the 
experimental  population  under 
provisions  of  the  Act  would  cease  after: 
(1)  a  minimum  of  10  breeding  pairs  are 
documented  for  three  consecutive  years 
in  each  of  the  three  recovery  areas 
presented  by  the  revised  wolf  recovery 
plan  (Service  1987),  and  evaluated  by 
the  envirorunental  impact  statement 
(Service  1994),  providing  that  legal 
mechanisms  are  in  place  to  conserve 
this  population,  and  (2)  gray  wolves  in 
Montana,  Idaho,  and  Wyoming  are 
delisted  according  to  provisions  of  the 
Act.  The  Act  specifies  that  the  status  of 
a  species  must  be  monitored  for  a  5- 
period  after  delisting.  If,  after  delisting, 
the  wolf  population  fell  below  the 
minimum  criteria  of  10  breeding  pairs 
in  any  recovery  area  for  two  of  three 
consecutive  years,  wolves  in  that  area 
would  be  considered  for  relisting  under 
the  Act. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
resulting  from  this  proposal  be  as 
accurate  and  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public.  States,  Tribes,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 


other  interested  party  concerning  this  . 
proposed  rule  are  hereby  solicited. 
Comments  must  be  received  within  60 
days  of  publication  of  the  proposed  rule 
in  the  Federal  Register. 

Any  final  decision  on  this  propo.sal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 
Such  communications  may  lead  to  a 
final  rule  that  differs  firom  this  proposal. 

The  Service  will  also  hold  public 
hearings  to  obtain  additional  verbal  and 
v\Titten  information.  Hearings  are 
proposed  to  be  held  in  Cheyenne, 
Wyoming:  Boise,  Idaho;  Helena, 
Montana;  Salt  Lake  City,  Utah;  Seattle, 
Washington;  and  Washington,  D.C.  The 
location,  dates,  and  times  of  these  six 
hearings  will  be  announced  in  a 
forthcoming  issue  of  the  Federal 
Register  and  in  newspapers. 

National  Environmental  Policy  Act 

An  Environmental  Impact  Statement 
under  the  National  Environmental 
Policy  Act  has  been  prepared  and  is 
available  to  the  public  (see  ADDRESSES). 
This  proposed  rule  is  an 
implementation  of  the  proposed  action 
and  does  not  require  revision  of  the 
environmental  impact  statement  on  the 
reintroduction  of  gray  wolves  to 
Yellowstone  National  Park  and  central 
Idaho. 

Required  Determinations 

This  proposed  rule  was  not  subjecl  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  128GB. 
The  rule  v«ll  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et seq). 
Based  on  the  information  discussed  in 
this  rule  concerning  public  projects  and 
private  activities  within  the 
experimental  population  area, 
significant  economic  impacts  will  not 
result  from  this  action.  Also,  no  direct 
costs,  enforcement  costs,  information 
collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this^  action  and  the  rule  ' 
contains  no  record-keeping 
requirements,  as  defin^  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  This  rule  does  nol 
require  federalism  assessment  under 
Executive  Order  12612  because  it  would 
not  have  any  significant  federalism 
effects  as  described  in  the  order. 
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List  of  Subjects  in  50  CF*  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  reqirirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17.  subchapter 
B  of  chapter  I.  tide  50  of  die  Code  of 
Federal  Regulations,  as  set  forth  below: 


Historic  rsnge 


Vertetxate  popu- 
lation where  en- 
dangered  or  threat- 
ened 


PART  17— [AMENDS]] 

1.  The  authority  citation  for  Part  1 7 
continues  to  tead  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U,SX: 
1531-1544;  16  U.S.C.  4201-4245;  Puh.T>  99- 
625,  100  Sut.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h),  the  table  entry  for 
•■Wolf,  gray"  under  "MAMMALS"  is 
revised  to  read  as  follows: 

§  17.11    Endangered  and  ttwealened 
wildlife. 


(h)« 


Status       When  listed 


Critical 
hatxtat 


Specal 
rules 


Mammals 


Wolf,  gray 


Caniskipus 


Do 
Do 


..do 
-do 


Holarctic 


..do 
.do 


U.S.A.  <48  E 

conterminous 
States,  except 
MN  and  where 
listed  as  an  ex- 
penmental  popu- 
lation below). 

U.S.A.  (MN)  ._ T 

U.S.A.  (specific  XN 

portions  of  ID 
and  MT— see 
§17.84(). 


6,  13,  15, 
35, 


17.95(a) 


35 


17.95(a) 
MA 


17.40(d) 
17.84() 


3.  §  1 7.84  be  amended  by  adding 
paragraph  (    )  following  the  last 
paragraph  to  read  as  follows: 

§  1 7.84    Special  Rules— Vertebrates. 

(    )  Gray  wolf  (Can;s  lupus) 

(1)  The  gray  wolf  (wolfl  population 
identified  in  paragraph  {    )(6)  of  this 
section  is  a  nonessential  experimental 
population.  This  population-will  be 
managed  in  accordance  with  the 
respective  provisions  of  this  section. 

(2)  r^o  person  may  take  this  species  in 
the  wild  in  an  experimental  population 
area  except  as  provided  in  paragraphs 

(    ](2).  (4).  and  (7)  of  this  section. 

(i)  Landowners  on  their  private  land 
and  livestock  producers  (i.e..  producers 
of  cattle,  sheep,  horses,  and  mules  or  as 
defined  in  State  and  Tribal  wolf 
management  plans  as  approved  by  the 
Service)  that  are  legally  using  public 
land  (Federal  land  and  any  odier  public 
lands  designated  in  Slate  and  Tribal 
wolf  management  plans  as  approved  by 
the  Service)  may  harass  any  adult  wolf 
(a  wolf  that  does  not  exceed  50  lbs  in 
weight  is  not  considered  an  adult  for 
these  purposes)  in  an  opportunistic 


noninjurious  manner  at  any  lime, 
■  Provided  that  all  such  haraissment  is  by 
methods  that  are  not  lethal  or  physically 
injurious  to  the  gray  wolf  and  is  ' 
reported  within  7  days  to  the  Service 
project  leader  for  wolf  reintroduction  or 
agency  representative  designated  by  the 
Service. 

(ii)  Any  livestock  producers  on  their 
private  land  may  take  (including  to  kill 
or  injure)  adult  wolves  in  the  act  of 
killing,  wounding,  or  biting  livestock 
(cattle,  sheep,  horses,  and  mules  or  as 
defined  in  State  and  Tribal  wolf 
management  plans  as  approved  by  the 
Service),  Provided  that  such  incidents 
must  be  reported  immediate! v  but  no 
later  than  within  24  hours  to  "the  Ser\'ice 
project  leader  for  wolf  reintro«luction  or 
agency  representative  designated  by  the 
Service,  and  livestock  ireshly  (less  than 
24  hours)  wounded  (torn  flesh  and 
bleeding)  or  killed  by  wolves  must  bt? 
evident.  Service  or  other  Service 
authorized  agencies  will  confirm  if 
livestock  were  wounded  or  killed  by 
wolves.  The  taking  of  any  wolf  without 
such  evidence  may  be  referwnl  to  the 
appropriate  authorities  for  pr»)s«xution. 


A  gray  wolf  that  does  not  exceed  50  lbs 
in  weight  is  not  considered  an  adult  and 
can  not  be  taken. 

(iii)  Any  hvestock  producer  or 
permittee  with  livestock  grazing 
allotments  on  public  land  may  receive 
a  written  permit  from  the  Service  or 
other  agencies  designated  by  the 
Service,  to  take  (including  to  kill  or 
injiu-e)  adult  wolves  that  are  in  the  act 
of  killing,  wounding,  or  biting  hvestodt 
(cattle,  sheep,  horses,  and  mules  or  as 
defined  in  State  and  Tribal  wolf 
management  plans  as  approved  by  the 
Service),  Provided  that  6  or  more " 
breeding  pairs  of  wolves  have  b^^cn 
documented  in  that  experimental 
population  arBa  and  that  the  Service  or 
other  agencies  authorized  bv  the  Scn'ice 
has  confirmed  that  the  livestock  losses 
have  been  caused  by  wolves  and  has 
unsuccessfully  attempted  to  resolve  the 
problem  and  subsequent  livestock  losses 
are  documented.  Such  take  must  be 
reported  immediately  but  no  later  than 
within  24  hours  to  the  Service  pro^jct 
leader  for  wolf  reintroduction  or  agency 
ri'presentaUve  designated  bv  the  Service 
and  hvestock  freshly  wounded  or  liilled 
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by  wolves  must  be  evident.  Service  or 
other  Service  authorized  agencies  will 
confirm  if  livestock  were  wounded  or 
killed  by  wolves.  The  taking  of  any  wolf 
without  such  evidence  may  be  referred 
to  the  appropriate  authorities  for 
prosecution. 

(iv)  The  potentially  affected  States 
and  Tribes  may  move  wolves  to  other 
areas  within  an  experimental 
population  area  as  described  in 
paragraph  (    )[6),  Provided  that  the 
level  of  wolf  predation  is  having 
unacceptable  impacts  on  localized 
ungulate  populations  and  to  the  extent 
that  those  impacts  could  inhibit  wolf 
recovery.  The  States  and  Tribes  will 
define  such  unacceptable  impacts,  how 
they  would  be  measured,  and  identify 
other  possible  mitigation  in  their  State 
or  Tribal  wolf  management  plans.  These 
plans  must  be  approved  by  the  Service 
through  cooperative  agreement  before 
such  movement  of  wolves  may  be 
conducted. 

(v)  The  Service,  or  agencies 
authorized  by  the  Service  may  promptly 
remove  (place  in  captivity  or  kill)  any 
wolf  the  Service  or  agency  authorized 
by  the  Service  determines  to  present  a 
threat  to  human  life  or  safety. 

(vi)  Any  person  may  harass  or  take 
(kill  or  injure)  a  wolf  in  self  defense  or 
in  defense  of  others,  Provided  that  all 
.   such  take  is  reported  immediately 
(within  24  hours)  to  the  Service 
reintroduction  project  leader  or  Service 
designated  agent.  The  taking  of  any  wolf 
without  such  evidence  of  an  immediate 
and  direct  threat  to  human  life  may  be 
referred  to  the  appropriate  authorities 
for  prosecution. 

(vii)  The  Service  or  agencies 
designated  by  the  Service  may  take 
wolves  that  are  designated  as  "^problem 
wolves"  (as  defined  below)  that  attack 
livestock  (cattle,  sheep,  horses,  and 
mules  or  domestic  animals  or  as  defined 
by  State  and  Tribal  wolf  managoiiient 
plans  approved  by  the  Service)  hy 
iwmlethal  measures,  including  but  not 
limited  to:  aversive  conditioning, 
nonlethal  control,  and/or  moving 
wolves  when  5  or  fewer  breeding  pairs 
are  established,  and  by  previously 
described  measures.  If  such  me.isures 
result  in  a  wolf  mortality,  it  must  be 
denumstratecl  that  such  mortality  was 
noncieliber.ite.  Lethal  control  f)f  wolves 
.  or  placing  them  in  permanent  captivity 
will  be  allowed  only  after  6  or  more 
breeding  pjiir^;  ^re  established  in  the 
experimental  population  area.  For 
(iepredatiuns  occurring  on  federally 
managed  lands  and  any  additional 
public  lands  identified  in  Stale  or  Tribal 
wdlf  management  plans  and  prior  to  R 
breeding  pairs  becoming  estatjlishcd. 
depredating  female  wolves  with  pups 


and  their  pups  will  be  released  at  or 
near  the  site  of  capture  prior  to  October 
1 .  Wolves  on  private  land  under  these 
circumstances  will  be  moved  to  other 
areas  within  the  experimental 
population  area.  Wolves  that  attack 
domestic  animals  other  than  livestock, 
including  pets  on  private  land,  a  total  of 
2  times  in  a  calendar  year  will  be 
moved.  All  chronic  problem  wolves 
(wolves  that  depredate  on  domestic 
animals  after  being  moved  once  for 
previous  domestic  animal  depredations) 
will  be  removed  from  the  wild  (killed  or 
placed  in  captivity).  The  following  three 
conditions  and  criteria  will  apply  in 
determining  the  problem  status  of 
wolves  wiMiJn  the  nonessential 
experimental  population  area: 

(a)  Wounded  livestock  or  some 
remains  of  a  livestock  carcass  must  be 
present  with  clear  evidence  that  wolves 
were  responsible  for  the  damage  and 
there  must  be  reason  to  believe  that 
additional  losses  would  occur  if  the 
problem  wolf  or  wolves  were  not 
controlled.  Such  evidence  is  essential 
because  wolves  may  feed  on  carrion 
they  have  found  and  may  not  be 
responsible  for  the  death  of  livestock. 

(B)  Artificial  or  intentional  feeding  of 
wolves  must  not  have  occurred. 
Livestock  carcasses  not  properly 
disposed  of  in  an  area  where 
depredations  have  occurred  will  be 
considered  attractants.  On  Federal 
lands,  removal  or  resolution  of  such 
attractants  must  accompany  any  control 
action.  Livestock  carrion  or  carcasses  on 
Federal  land,  not  being  used  as  bait  in 
an  authorized  control  action  (by 
agencies  authorized  by  the  Service), 
must  be  removed,  buried,  burned,  or 
other* ise  disposed  of  such  that  the 
carcass(es)  will  not  attract  wolves. 

(C)  On  Federal  lands,  animal 
husbiiiidry  practices  previously 
identified  in  existing  approved 
allotment  plans  and  annual  operating 
plans  for  allotments  must  have  been 
followed. 

(viii)  Any  persim  may  take  gray 
wnlvoK  found  in  an  aiea  defined  in 
paragKiph  (     )(H),  Provided  that,  the  take 
is  in(.i<iental,  accidi-.ntal,  unavoidable, 
unintentional,  and  not  resulting  from 
ncgliginit  conduct  lacking  reasonable 
due  rare  in  the  course  of  otherwise 
lawful  recreational  activity,  and  that 
such  taking  is  immediately  (within  24 
hours)  reported  to  the  authorized 
Service  or  Service-designated  authority. 
Takt;  (hat  does  not  conform  with  such 
provisions  may  be  referred  to  the 
api)r(q)ri"at(!  authorities  for  prosecution. 

(i\)  .Servic:e  or  other  Federal.  Slate,  or 
Tribal  persoimel  may  Ijc  additiouiilly 
authorized  in  writing  by  the  Servit:e  to 
tike  Jiniin.ils  uiuier  special 


circumstances  that  pose  an  immediate 
threat  to  livestock  or  property,  or  when 
animals  need  to  be  moved  for  genetic 
purposes.  Wolves  may  be  live  captured 
and  translocated  to  resolve  - 
demonstrated  conflicts  with  ungulate 
populations  or  with  other  species  listed 
under  the  Endangered  Species  Act,  or 
when  they  are  outside  the  designated 
experimental  population  area.  Take 
procedures  in  such  instances  would 
involve  live  capture  and  release  to  a 
remote  area,  or  if  the  animal  is  clearly 
unfit  to  remain  in  the  wild,  return  to  a 
captive  facility.  Killing  of  animals  will 
be  a  last  resort  and  will  be  authorized 
only  if  live  capture  attempts  fail  or  there 
is  some  clear  danger  to  human  life. 

(x)  Any  person  with  a  valid  permit 
issued  by  the  Service  under  §  17.32  may 
take  wolves  in  the  wild  in  the 
experimental  population  area,  pursuant 
to  terms  of  the  permit. 

(xi)  Any  employee  or  agent  of  the 
Service  or  appropriate  Federal,  State  or 
Tribal  agency,  who  is  designated  in 
writing  for  such  purposes  by  the 
Service,  when  acting  in  the  course  of 
official  duties,  may  take  a  wolf  in  the 
wild  in  the  experimental  population 
area  if  such  action  is  necessary: 

(A)  For  scientific  purposes; 

(B)  To  relocate  wolves  to  avoid 
conflict  with  human  activities; 

(C)  To  relocate  wolves  within  the 
experimental  population  areas  to 
improve  wolf  sur\'ival  and  recovery 
prospects; 

(D)  To  relocate  wolves  that  have 
moved  outside  the  experimental 
population  area  back  into  the 
experimental  population  area; 

(E)  To  aid  or  euthanize  sick,  injured, 
or  orphaired  wolves; 

(F)  To  salvage  a  dead  specimen  which 
may  be  used  for  scientific  study;  or 

(G)  To  aid  in  law  enforcement 
investigations  involving  wolves. 

(xii)  Any  taking  pursuant  to  this 
sfiction  must  be  n^ported  im.mediately 
(within  24  hours)  to  the  appropriate 
Service  or  Service-designated  agency, 
which  will  determine  the  disposition  of 
any  live  or  dead  specimens. 

(3)  Human  access  to  areas  with 
facilities  where  wolves  are  confined 
may  be  restricted  at  the  discretion  of 
Federal.  .State,  and  Tribal  land 
management  agencies.  When  5  or  fewer 
breeding  pairs  arein  an  experimental 
population  area,  land-use  restrictions 
may  also  be  employed  on  an  as-ncednd 
basis,  at  the  discretion  of  Federal  land 
manag(;ment  and  natural  resources 
agenc  ies  to  control  intrusive  human 
di.sturbance  around  active  wolf  den 
sit(!s.  Such  temporary  restrictions  on 
human  access,  when  5  or  fewer  breeding 
pairs  ar(!  (rstablished  in  an  experimental 
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population  area,  may  be  required 
between  April  1  and  June  30,  within  1 
mile  of  active  wolf  den  or  rendezvous 
sites.  When  6  or  more  breeding  pairs  are 
established  in  an  experimental 
population  area,  no  land  use  restrictions 
may  be  employed  outside  of  National 
Parks  or  National  Wildhfe  Refuges. 

(4)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  wha^oever,  any 
wolf  or  part  thereof  from  the 
experimental  populations  taken  in 
violation  of  these  r^ulations  or  in 
violation  of  applicable  State  or  Tribal 
fish  and  wildlife  laws  or  regulations  or 
the  Endangered  Species  Act. 

(5)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (    )(2) 
through  (4)  of  this  section. 

(6)  The  site  for  reintroduction  is 
within  the  historic  range  of  the  species: 

(i)  [Reserved] 

(ii)  The  central  Idaho  Management 
area  is  shown  on  the  attached  map.  The 
boundaries  of  the  nonessential 
experimental  population  area  will  be 
those  portions  of  Idaho  and  Montana 
that  are  south  of  Interstate  Highway  90 
and  West  of  Interstate  Highway  15. 

(iii)  All  wolves  foimd  in  the  wild 
within  the  boundaries  of  this  paragraph 
{    )(6)  after  the  first  releases  will  be 
considered  nonessential  experimental 
animals.  In  the  conterminous  United 
States,  a  wolf  that  is  outside  an 
experimental  area  (as  defined  in 
paragraph  (    )(6)  of  this  section)  would 


be  considered  as  endangered  (or 
threatened  if  in  Minnesota)  imless  it  is 
marked  or  otherwise  known  to  be  an 
experimental  animal;  such  a  wolf  may 
be  captured  for  examination  and  genetic 
testing  by  the  Service  or  Service- 
designated  agency.  Disposition  of  the 
captured  animal  may  take  any  of  the 
following  courses: 

(A)  If  the  animal  was  not  involved  in 
conflicts  with  humans  and  is 
determined  likely  to  be  an  experimental 
wolf,  it  will  be  returned  to  the 
reintroduction  area. 

(B)  If  the  animal  is  determined  likely 
to  be  an  experimental  wolf  and  was 
involved  in  confhcts  with  humans  as 
identified  in  the  management  plan  for 
the  closest  experimental  area  it  may 
relocated,  placed  in  captivity,  or  killed. 

(C)  If  the  animal  is  determined  not 
likely  to  be  an  experimental  animal,  it 
will  be  managed  according  to  any 
Service  approved  plans  for  that  area  or 
will  be  marked  and  released  near  its 
point  of  capture. 

(D)  If  the  animal  is  determined  not  to 
be  a  wild  grey  wolf  or  if  the  Service  or 
agencies  designated  by  the  Service 
determine  the  animal  shows  substantial 
evidence  of  recent  hybridization  with 
other  canids  such  as  domestic  dogs  or 
coyotes  or  of  being  an  animal  raised  in 
captivity,  it  will  be  returned  to  captivitv 
or  killed.  ^ 

(7)  The  reintroduced  wolves  will  be 
continually  monitored  during  the  Ufe  of 
the  project,  including  by  the  use  of  radio 
telemetry  and  other  remote  sensing 
devices  as  appropriate.  All  released 


animals  will  be  vaccinated  ■gainst 
diseases  and  parasites  pmvalant  in 
canids,  as  appioprute.  poor  to  reieese 

and  during  subsequent  handhng.  Any 
animal  thrt  is  sick,  iniured,  or  otherwise 
in  need  of  special  care  may  be  c^umd 
by  authorized  personnel  of  the  Service 
or  Service  designated  agencies  and 
given  appropriate  care.  Such  an  animal 
will  be  released  back  into  its  respective 
reintroduction  area  as  soon  as  possible, 
unless  physical  or  behavioral  problems 
make  it  necessary  to  return  the  animal 
fo  captivity  or  euthanize  it. 

(8)  The  status  of  the  experimental 
population  will  be  reevaluated  within 
the  first  5  years  after  the  first  year  of 
releases  of  wolves  to  determine  future 
management  needs.  This  review  will 
take  into  account  the  reproductive 
success  and  movement  patterns  of  the 
individuals  released  in  the  area,  as  well 
as  the  overall  health  of  the  experimental 
wolves.  Once  recovery  goals  are  met  for 
doviTilisting  or  deUsting  the  species,  a 
rule  will  be  proposed  to  address 
downlisting  or  delisting. 

(9)  The  Service  does  not  intend  to 
reevaluate  the  "nonessential 
experimental"  designation.  The  Servia? 
does  not  foresee  any  likely  situation 
which  would  result  in  changing  the 
nonessential  experimental  status  until 
the  gray  wolf  is  recovered  and  delisted 
in  the  Northern  Rocky  Mountains 
according  to  provisions  outlined  in  the 
Act. 
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Dated:  August  8, 1994. 
G«orgB  T.  Frunpton,  Ir., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  NO:  84.094B] 

Patricia  Roberts  Harris  Fellowship 
Program    Master's  Level  and 
Professional  Study  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1995. 

Purpose  of  Program:  To  provide, 
through  institutions  of  higher  education. 
grants  to  assist  in  making  available  the 
benefits  of  master's  level  and 
professional  study  education  programs 
to  women  and  individuals  from 
minority  groups  who  are 
undeirepresented  in  these  programs. 
This  program  supports  the  National 
Education  Goal  that  calls  for  adult 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Eligible  Applicants:  Institutions  of 
higher  education  that  offer  a  program  of 
postbaccalauieate  study  leading  to  a 
master's  level  or  professional  degree 
other  than  schools  or  departments  of 
divinity,  are  eligible  to  receive  grants 
under  this  program. 

Deadline  for  Tmnsmittal  of 
Applications:  October  14, 1994. 

Note:  The  notice  inviting  applications  for 
new  grants  under  the  FY  1995  Patricia 
Roberts  Hanis  Fellowship  Program — Doctoral 
Study  competitions  is  puolished  elsewhere 
in  this  issue  of  the  Federal  Register. 

Deadline  for  Intergovemwental 
Review:  December  13,  1994. 

Applications  Available:  September  1 , 
1994. 

Available  Funds:  The  funding  level  is 
expected  to  be  $6^33,101.  Of  the 
expected  funds  for  this  competition,  not 
less  than  75  percent  is  expected  to  be 
available  for  applications  for  master's 
level  and  professional  study  fellowships 
in  academic  areas  of  high  national 
priority,  and  up  to  25  percent  is 
expected  to  be  available  for  applications 
for  master's  level  and  professional  study 
fellowships  in  other  areas. 

Estimated  Range  of  Awards:  $19,167 
to  $460,000. 

Estimated  Average  Size  of  Awards: 
$140,735. 

Estimated  Number  of  Awards:  45. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Budget  Period:  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77,  79.  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  d*  Part  649. 

Supplementary  Information:  The 
Secretary  will  hold  two  separate 


competitions.  One  competition  will  be 
for  master's  level  and  professional  study 
fellowships  in  academic  areas  of  high 
national  priority  only.  The  second 
competition  will  be  for  master's  level 
and  professional  study  fellowships  in 
other  areas.  This  second  competition 
will  give  a  competitive  preference  to 
master's  level  fellowships  in  academic 
fields  that  will  lead  to  careers  that  serve 
the  public  interest  only.  The  Secretary 
has  established  absolute  priorities  for 
each  competition.  Only  those 
applications  that  meet  the  priorities  will 
be  considered  for  funding.  An  applicant 
may  submit  no  more  than  one 
application  luider  the  master's  level  and 
professional  study  program.  An 
applicant  who  wishes  to  apply  for 
funding  under  both  competitions  must 
indicate  its  intention  to  compete  under 
both  competitions  within  its  single 
application. 

Priorities 

Master's  Level  and  Professional  Study  in 
Academic  Areas  of  High  National 
Priority  Fellowships  Competition 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  and  34 
CFR  649.22  (a)  and  (c)  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  funds  imder 
this  competition  only  applications  for 
master's  level  and  professional  study 
fellowships  that  meet  both  of  these 
absolute  priorities: 

Absolute  Priority  1 — 

Fellowships  in  the  award  of  which 
priority  is  given  to  women  or 
individuals  from  minority  groups,  or 
both,  who  are  pursuing  piaster's  level  or 
professional  study  and  are 
underrepresented  in  the  academic  field 
for  which  a  grant  award  is  sought. 

Absolute  Priority  2 — 

Fellowships  in  the  following 
academic  career  fields  that  the  Secretary 
has  identified,  from  among  the 
academic  areas  listed  in  the  appendix  of 
the  regulations  for  this  program,  as  high 
national  priority  for  the  purpose  of  the 
master's  level  and  professional  study 
competition  in  FY  1995: 

Business  Administration  & 
Management/ Accounting 

Biological  &  Life  Sciences 

Computer  Science 

Engineering 

Health  Sciences 

Visual  &  Performing  Arts 


Master's  Level  and  Professional  Study  in 
Other  Areas  Fellowships  Competition 

Absolute  Priority 

Under  34  CFR  75.105(c){2){i)  and  34 
CFR  649.22(a)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  fimds  under  this  competition 
only  applications  for  master's  level  and 
professional  study  fellowships  that  meet 
the  following  absolute  priority: 

Fellowships  in  the  award  of  which 
priority  is  given  to  women  or 
individuals  from  minority  groups,  or 
both,  who  are  piu^uing  master's  level  or 
professional  study  and  are 
underrepresented  in  the  academic  field 
for  which  a  grant  award  is  sought. 

Competitive  Priority 

Within  the  absolute  priority  specified 
above,  the  Secretary  imder  34  CFR 
75.105(c)(2)(i)  and  34  CFR  649.22(b) 
gives  preference  to  applications  that 
meet  the  following  competitive  priority. 
The  Secretary  awards  one  point  to  each 
applicant  that  meets  this  competitive 
priority.  This  point  is  in  addition  to  any 
points  the  applicant  earns  under  the 
institutional  and  academic  field 
selection  criteria  for  this  program. 

Fellowships  in  the  award  of  which 
priority  is  given  to  women  ot 
individuals  from  minority  groups,  or 
both,  who  are  pursuing  master's  level 
study  leading  to  careers  that  serve  the 
public  interest. 

Stipend  level:  The  Secretary  has 
determined  that  the  maximum 
fellowship  stipend  for  academic  year 
1995-1996  is  $14,400.  which  is  equal  to 
the  level  of  support  that  the  National 
Science  Foundation  is  providing  for  its 
graduate  fellowships. 

Institutional  payment:  The 
institutional  payment  for  academic  year 
1994-1995  was  $9,243.  The  Secretary 
will  adjust  the  institutional  pajmient  for 
academic  year  1995-1996  prior  to  the 
issuance  of  grant  awards  based  on  the 
Department  of  Labor's  determination  of 
the  Consumer  Price  Index  for  1994. 

For  Applications  or  Information 
Contact:  Ms.  Cosette  Ryan,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Portals  Bldg,  Suite  C80. 
Washington,  DC  20202-5329. 
Telephone:  (202)  260-3608.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  [FURS)  at  1- 
800-877-8339  between  8  a.ni.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
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the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  26Q- 
9950:  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionar/ 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1134 
1134d-1134g. 

Dated:  August  11, 1994 

David  A.  Longanecker, 

Assistant  Secretary  for  Postserondary 
Education. 

IFR  Doc.  94-20017  Filed  8-15-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFOA  NO,  84.094B] 

Patricia  Roberts  Harris  Fellowship 
Prograni— Doctoral  Study  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

Purpose  of  Program:  To  pravide. 
through  institutions  of  higher  education, 
grants  to  assist  in  making  available  the 
benefits  of  doctoral  study  education 
programs  to  women  and  individuals 
from  groups  traditionally 
underrepresented  in  these  programs. 
This  program  supports  the  National 
Education  Goal  that  calls  for  adult 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibihties  of  citizenship. 

Eligible  Applicants:  Institutions  of 
higher  education  that  offer  a  program  of 
postbaccalaureate  study  leading  to  a 
doctoral  degree,  other  than  schools  or 
departments  of  divinity,  are  eligible  to 
receive  grants  under  this  program. 

Deadline  for  Transmittal  of 
Applications:  October  14,  1994. 

Note:  The  notice  inviting  applications  for 
new  grants  under  the  FY  1995  Patricia 
Roberts  Harris  Fellowship  Program — .Master's 
Level  and  Professional  Study  compf^titions  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Deadline  for  Intergovernmental 
Be\iew:  December  13, 1994. 

Applications  Avoildble:  Septomber  1 
1994. 

Available  Funds:  The  ftinding  level  is 
expected  to  be  $10,213,500.  Of  the 
expected  funds  for  this  competition,  not 
less  than  75  percent  is  expected  to  be 
available  for  applications  for  doctoral 
study  fellowships  in  academic  areas  of 
high  national  priority,  and  up  to  25 
percent  is  expected  to  be  available  for 
applications  for  doctoral  study 
fellowships  in  other  areas. 


Estimated  Range  of  Awards:  $23,243 
to  $575,000. 

Estimated  Average  Size  of  Awards: 
$130,942. 

Estimated  Number  of  Awards:  78. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months.    - 

Budget  Period:  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77,  79,  82,  85,  and 
86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  649. 

Supplementary  Information:  The 
Secretary'  will  hold  two  separate 
competitions  for  doctoral  study 
fellowships.  One  competition  will  be  for 
fellowships  in  areas  of  high  national 
priority  only.  The  second  competition 
will  be  for  fellowships  in  academic 
areas  other  than  those  designated  as 
areas  of  high  national  priority  only.  The 
Secretary  has  established  absolute 
priorities  for  each  competition.  Only 
those  applications  that  meet  the 
priorities  will  be  considered  for 
funding.  An  applicant  may  submit  no 
more  than  one  application  under  the 
doctoral  study  fellowships  program.  An 
applicant  who  wishes  to  apply  for 
funding  under  both  competitions  must 
indicate  its  intention  to  compete  under 
both  competitions  within  its  single 
application. 

Priorities 

Doctoral  Study  in  Academic  Areas  of 
High  National  Priority  Fellowships 
Competition 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  and  34 
CFR  649.32  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priorities.  The 
Secretary  funds  under  this  competition 
only  applications  for  doctoral 
fellowships  that  meet  both  of  those 
absolute  priorities: 

Absolute  Priority  1 — 

Fellowships  in  the  award  of  which 
priority  is  given  to  women  undertaking 
doctoral  study,  or  individuals  from 
traditionally  underrfipresented  groups 
undertaking  doctoral  study,  or  both. 

Absolute  Priority  2— 

Fellowships  in  the  following 
academic  career  fields  that  the  S(H:retary 
has  identified,  firom  among  the 
academic  areas  listed  in  the  appendix  of 
the  regulations  for  this  program,  as  high 
national  priority  for  the  purpose  of  the 
doctoral  study  competition  in  FY  1995: 
Biological  &  Life  Sciences 


Business  Administration  &  Management 
Clinical  Psychology 
Computer  Science 

English/ American  Literature  &  Ls.'-.guage 

Engineering 

Mathematics 

Physical  Sciences 

Visual  &  Performing  Arts 

Doctoral  Study  Fellowships  in  Othi^r 
Fields  Competition 

Absolute  Priority 

Under  34  CFR  75.105(c)(3)  and  34 
CFR  649.32  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  compel. tion 
only  applic:ations  that  meet  this  dh'-olule 
priority: 

Fellowships  in  the  award  of  v'^  hu  h 
priority  is  given  to  women  undc-naking 
doctoral  study,  or  individuals  fro;n 
traditionally  underrepresented  grujps 
undertaking  doctoral  study,  or  bnth. 

Stipend  level:  The  Secretary  h^a 
determined  that  the  maximum 
fellowship  stipend  for  academic  \>\,r 
1995-1996  is  $14,400,  which  is  -  qL>al  to 
the  level  of  support  that  the  Natioiial 
Science  Foundation  i.s  providinr  '.,:  its 
graduate  fellowships. 

Institutional  payn'^nl.  The 
institutional  pa>Tnenl  foracadeni.t  \far 
1994-19S5  was  $9,243.  The  Secr.-t^iry 
will  adjust  the  institutional  pavmontfor 
academic  year  1995-1996  prio'r  to  the 
issuance  of  grant  awards  based  on  the 
Department  of  Labor's  determinaucn  of 
the  Consumer  Price  Index  for  1994 
For  Applications  or  Information 
Contact:  Ms.  Cosette  Rvan.  U.S. 
Department  of  Education,  400  M-'-  land 
.Avenue  SW.,  Portals  Bldg.,  Sui'e  f:80, 
Washington,  DC  20202-5329. 
Telephone:  (202)  260-3608.  Indni.iuals 
who  use  a  telecommunications  de\ice 
for  the  d-af  (TDD)  may  call  the  F.vieral 
Information  Relay  Service  (FIRS)  nt  1- 
800-877-3339  betw<3nn  8  a.m.  ar.i]  a 
p.m.,  Easte.Ti  time,  Monday  thrciiph 
Friday. 

Information  about  the  Departmi'nt's 
funding  opportunities,  including  r(>pir-s 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  elecr^.ronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  S(r\  or 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Pr^ss 
Releases).  However,  tl:e  official 
application  notice  for  a  discretion:  -y 
grant  competition  is  the  notice 
published  in  the  Federal  Register    - 

Program  Authority:  20  I'.S.C.  ll.>4. 
1134d-1134g. 
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Dated:  August  11. 1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary- 

Education. 
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DEPARTMENT  OF  EDUCATION 

34CFRPart668 
RIN  1840-AB84 

Student  Assistance  General  Provisions 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Student  Assistance  General 
Provisions  regulations  by  revising 
Subpart  A  and  adding  a  new  Subpart  ]. 
The  proposed  regulations  govern  the 
approval  and  administration  of  tests  that 
may  be  used  to  determine  a  student's 
eligibility  for  assistance  imder  the 
student  financial  assistance  programs 
authorized  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(Title  IV,  HEA  programs),  if  that  student 
does  not  have  a  hi^  school  diploma  or 
its  recognized  equivalent.  The 
regulations  also  propose  a  passing  score 
for  each  approved  test.  The  proposed 
regulations  implement  changes  made  to 
section  484(d]  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA)  by  the 
Higher  Education  Amendments  of  1992. 
DATES:  Comments  must  be  received  on 
or  before  October  17, 1994. 
ADDRESSES:  All  comments  concerning  - 
these  proposed  regulations  should  be 
addressed  to  Lorraine  Kennedy  or  Adara 
Walton,  400  Maryland  Avenue  SW. 
(Regional  Office  Building  3,  Room 
4318).  Washington,  DC  20202-5343. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Kennedy  or  Adara  Walton, 
Telephone:  (202)  708-7888.  Individuals 
that  use  a  teleconununications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  implement 
amended  section  484(d)  of  the  HEA, 
Public  Law  102-325.  As  amended, 
section  484(d)  provides  that  a  student 
who  does  not  have  a  high  school 
diploma  or  its  recognized  equivalent  is 
eUgible  for  Title  IV,  HEA  program  funds 
only  if — 

•  The  student  takes  an  independently 
administered  examination  and  achieves 
a  score  specified  by  the  Secretary, 
demonstrating  that  the  student  has  the 
ability  to  benefit  from  the  education  or 
training  being  offered;  or 


•  The  student  is  determined  to  have 
the  ability  to  benefit  from  the  education 
or  training  being  offered  in  accordance 
with  a  "process"  prescribed  by  the  State 
in  which  the  institution  the  student  is 
attending  is  located  and  that  has  been 
approved  by  the  Secretary. 

These  proposed  regulations  were 
subject  to  a  regulatory  negotiation 
process  set  forth  in  section  492  of  the 
HEA.  Under  that  process,  the  Secretary 
convened  four  regional  meetings  to 
obtain  public  involvement  in  the 
development  of  these  proposed 
regulations.  These  meetings  were  held 
in  San  Francisco,  Atlanta,  New  York, 
and  Kansas  City.  At  these  meetings,  the 
Secretary  provided  attendees  with  a  list 
of  issues  that  needed  to  be  addressed  in 
these  proposed  regulations.  A  summary 
of  the  lesponses  of  the  attendees  is 
contained  in  Appendix  A  to  these 
proposed  regulations. 

Groups  that  attended  the  regional 
meetings  nominated  individuals  to 
participate  in  regulatory  negotiations. 
The  Secretary  selected  regulation 
negotiators  from  the  names  nominated 
and  chose  negotiators  to  reflect  all  the 
groups  that  participate  in  the  Title  IV, 
HEA  programs,  such  as  students, 
student  financial  aid  administrators, 
and  various  types  of  eligible 
institutions. 

In  accordance  with  section  492(b)  of 
the  HEA,  the  Secretary  prepared  draft 
proposed  regulations  and  negotiated 
provisions  of  the  draft  with  the 
negotiators.  Two  negotiating  sessions 
were  held:  one  in  April  1993  and  one  in 
June  1993.  Generally,  consensus  was  not 
reached  on  any  issues  in  these 
regulations,  consensus  being  defined  as 
unanimity  among  all  negotiators. 

The  provision  of  postsecondary 
education  and  training  programs  to 
students  who  have  neither  a  high  school 
diploma  nor  its  recognized  equivalent 
has  broader  dimensions  than  those 
covered  under  section  484(d)  of  the 
HEA  and  this  proposed  regulation. 
Within  the  systemic  education  reforms 
of  the  Goals  2000  initiative  and  current 
efforts  to  build  an  effective  school-to- 
work  transition  system,  the  Secretary  is 
investigating  long-term  strategies  to 
address  problems  of  opportunity  and 
quality  education  for  this  population,  . 
and  invites  public  comment  and 
suggestions  concerning  those  strategies. 

The  Secretary  also  invites  comment 
on  an  alternative  approach  to 
implementing  the  changes  in  section 
484(d)  of  the  HEA  under  the  1992 
Amendments  (PL  102-325)  that  would 
link  the  ability-to-benefit  (ATE)  testing 
system  to  State  education  practice  and 
policy  under  the  "Goals  2000:  Educate 
America  Act"  (PL  103-227).  If  adopted 


by  the  Secretary,  under  this  alternative, 
the  Secretary  would  publish  in  the  final 
rule  a  procedure  with  the  following 
components: 

— By  a  date  to  be  specified,  each  State 
would  be  asked  to  inform  the 
Secretary  of  the  test  (or  tests)  which 
the  State  has  determined  best  reflect 
the  education  goals  and  standards  for 
high  school  graduates  in  its  public 
education  system.  By  the  same 
specified  date,  each  State  would  also 
set  the  peissing  score  or  scores  on 
those  tests,  and  provide  the  Secretary 
with  a  justification  for  the  passing 
score  in  light  of  the  goals  and 
standards  for  its  public  high  school 
graduates.  These  tests  and  passing 
scores  would  then  become  the  only 
allowable  ATB  tests  and  passing 
scores  for  all  postsecondary 
institutions  located  and  licensed  in 
the  State. 
— ^The  Secretary  could  not  disapprove 
the  State's  determination  except  in 
circumstances  in  which  the  selection 
of  tests  and  determination  of  passing 
scores  was  documented  as 
inappropriate.  The  State  could  replace 
a  disapproved  test  or  reset  a  passing 
score  under  the  same  terms  as  above. 
— By  the  same  specified  date,  each  State 
would  also  submit  to  the  Secretary  a 
plan  to  ensure  independent,  fair  and 
secure  administration  of  the  selected 
tests  within  its  borders,  including  any 
provisions  the  State  may  deem 
appropriate  for  testing  students  with 
disabilities  and  students  of  limited 
English  proficiency. 
— The  State  would  inform  all 
institutions  licensed  by  the  State  and 
certified  and  made  eligible  for  Title  IV 
funds  by  the  Secretary  of  the 
approved  tests,  passing  scores, 
administrative  procedures,  and 
special  provisions,  and  indicate  how 
it  intends  to  enforce  its  decisions. 
— Any  State  that,  by  the  date  specified, 
chooses  not  to  select  tests,  determine 
passing  scores,  and  submit  plants  for 
the  other  aspects  of  ensuring 
independent,  fair  and  secure 
administration  of  its  ability  to  benefit 
testing  program,  must  notify  the 
Secretary  of  that  choice.  By  not 
participating,  the  State  ■./ould  thereby 
be  determining  that  students  applying 
for  Title  IV  (HEA)  financial  aid  to 
attend  a  school  within  the  State  (1) 
would  have  to  pass  a  test  determined 
by  the  Secretary,  according  to  the 
procedures  specified  in  this  NPRM,  or 
(2)  participate  in  an  approved  "State 
process"  as  specified  in  PL  102-325 
and  as  described  in  this  NPRM. 
The  Secretary  recognizes  that  students 
from  many  States  may  apply  to  attend 
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a  single  school  within  one  State,  and 
that  Mandaids  (henoa,  aelection  of  tests 
and  detennisatieii  of  pasting  aooras)  in 
the  States  in  mbiA  the  students  live 
may  be  dififereirt  from  standexds  in  the 
St^e  in  y^ich  the  school  is  located. 
However,  the  State  in  whidi  tihe  school 
is  located  is  le^KinstUe  for  licensing 
that  sdK)ol.  and  thus  AovM  be  rttle  to 
determine  under  what  educational 
standards  an  individual  without  a  high 
school  diploma  or  GED  should  be 
permitted  to  use  Federal  funds  at  that 
school. 

The  foUowiog  discussion  reflects 
proposed  significant  changes  to  the 
Student  Assistance  General  Provisions 
regulations.  Prc^)osed  changes  are 
discussed  in  the  order  in  which  they 
appear  in  the  proposed  regulati(»is  text. 
If  a  provision  applies  to  more  than  one 
section  or  is  included  in  more  than  one 
section,  it  is  discussed  the  first  time  it 
appears  with  an  appropriate  reference  to 
its  other  appearances. 

This  NPRM  proposes  to  make  changes 
in  the  following  areas: 

Stiidort  AssistaMC  General  Prarisians 

Subpart  A — General 

Sectioa  668,7    Eiigibie  student.  The 
Secretary  has  revised  S  668,7(aK3)  to 
implmneat  amended  section  484(d)  of 
the  HEA.  Under  cuirent  regulations,  a 
student  does  not  have  to  document  that 
he  or  she  has  a  high  sdiool  diploma  or 
its  recog^iized  aquivalent.  It  is  currently 
sufficient  for  a  studeirt  to  certify  that  be 
or  she  has  such  a  credential.  The 
Secretey  proposes  in  $  668.7(aH3Mi)  to 
require  a  student  to  document  that  he  at 
she  has  such  a  credential. 

The  Secretary  has  proposed  special 
provisi<His  far  a  student  who— 

(1)  Attendwl  kish  school  in  the 
United  States  and  is  onabte  to  obtain  a 
copy  of  his  OT  her  hi^  adiool  diploma 
or  traBsatipt  because  the  high  school 
from  whidi  UiesftttdeBt  graduated 
closed  and  die  records  are  not  available 
through  any  state  or  local  educaticm 
agenc3r;  or 

(2)  Attended  high  sdiool  or  its 
equivalent  in  a  fcmign  country  and  is 
unable  to  obtrin  a  txipy  of  Ins  or  her 
high  school  diploma  or  tianscripL 

The  special  procedures  far  studients  in 
the  latter  category  w«e  suggested  by 
one  of  the  negotiates  and  are  an 
adaptation  of  prcoedures  that  are 
currently  being  used  ta  New  York  State. 
The  Secretary  is  requesting  public 
comment  on  the  prooeduies  far  students 
in  the  latter  categoiy. 

The  Secretary  nas  also  proposed  that, 
if  a  student  transfers  from  one 
institution  to  anodier,  a  statemMit  £ram 
the  first  in&tltution  on  an  academic  or 


,  financial  aid  transcript  that  it  )ms  a  copy 
of  the  transfer  student's  dipfama  or 
equivalent  oeitificMe  would  satisfy  the 
documentation  requBement  far  the 

second  institution. 

It  is  the  Secrrtaiy's  view  tint  the 
thrust  of  die  amended  section  484<d)  of 
the  HEA  would  be  thwuted  by 
continuing  the  current  practioe  of 
allovmig  institutitms  to  accept  a 
student's  word  thrt  he  or  she  has  a  hi^ 
school  diploma.  Moreover,  the  Secretary 
believes  that  this  basic  element  of 
student  eligibility  should  be 
documented. 

During  the  regulation  negotiation 
sessions,  the  majonty  of  the  negotiators 
agreed  to  this  proposed  requirement 
The  Secretary  is  requesting  puUic 
comment  on  the  burden  associated  with 
obtaining  a  copy  of  a  student's  hi^ 
school  diploma  tot  ell  students 
receiving  Title  IV  aid.  The  Secretary 
also  requests  comment  on  the  burden  of 
the  proposed  requirement  that  foreign 
studerrts  who  caimot  obtain  a  copy  of 
their  diploma  submit  a  written 
statement,  indicating  why  their  diploma 
cannot  be  provided,  in  both  English  and 
their  native  language. 

Subpart  }— Approval  of  Independently 
Administend  Tests;  Specificatioa  of 
Passing  Scon;  Approval  of  State  Process 

In  this  subpart,  the  Secretary  is 
proposing  prooeduiw  and  standards 
that  govern  the  Secretary's  approval  of 
tests,  the  passing  score  of  each  test,  the 
independent  administration  of  those 
tests,  and  the  approval  of  State 
"piocesses."  These  proposed 
procedures  difler  significantly  from 
current  procedtires  governing  test 
approval,  passing  scores,  and  t«t 
administration  because  the  Secretary 
believes  that  the  ciurent  procedures  do 
not  adequately  evaluate  whether 
students  without  a  hi^  school  diploma 
or  iU  equivalent  ^ould  be  eligible  to 
receive  Title  IV.  HEA  program  funds. 
The  Secretary  intends  that  these  new 
procedines  will  significantly  strer\gthen 
that  evaluation. 


ProcedtBcs  and  Slaadards  Thai  Gffvcn 
the  Affxvni  of  Tests 

Section  668.142    Special  defiaitions. 
The  Secretary  has  proposed  to  define 
special  terms  that  are  used  throu^out 
Subpart  J.  The  proposed  definitions  are 
based  on  definitions  commonly  used  in 
other  Federal  regulations  or  that  are 
corrmionly  used  in  the  psychometric 
field. 

Section  668.143    Appiivatkm  for  test 
approval.  A  test  pubh^ar  that  vrisbes 
the  Secretary  to  approve  its  test  for  use 
under  section  484(d)  of  the  HEA  must 
provide  sufficient  information  to  enable 


the  Secretary  to  determine  that  die  test 
instrument  satisfies  standards  used  by 
the  education  testing  industry,  and  that 
the  test  results  are  scientifically  valid,  fa 
this  section,  the  Secretary  proposes 
requirements  to  meet  diose  twin  goals. 
Standards  used  by  die  testing  industry 
include  but  are  not  timited  to 
documentetion  of  lest  development, 
evidence  of  relia^lity,  unambiguous 
scales,  and  {mmsions  for  test  security. 

Section  668.144     Test  approval 
procedures.  The  Secretary  has  proposed 
procedures  far  approving  tests.  Under 
these  procedures,  the  Secretey  will  use 
experts  in  the  field  of  educational 
testing  and  aseossmeul  to  initially 
evaluate  tests  and  advise  die  Secretary 
as  to  whether  the  test  meete  all  the 
requirements  fat  test  approval  set  farth 
in  Subpart  J.  If  the  test  submitted  for 
approval  is  in  a  foreign  language,  to  the 
extent  possible,  the  Secretary  will  select 
at  least  one  expert  who  is  also  fluent  in 
the  language  in  which  the  test  is 
written. 

If  the  test  does  not  meet  the 
requirements  for  test  approval,  the 
Secretary  will  notify  the  test  publisher 
and  provide  to  that  test  publisher  the 
reasons  «i^v  the  test  was  not  appro««d. 
The  test  publisher  may  request  the 
Secretary  to  re-evaluate  that  tost.  The 
test  publisher  may  accompany  dM  re- 
evaluation  request  with  documents  that 
address  the  reasons  far  the  non-approval 
of  the  test,  or  an  analysis  of  why  the  test 
met  test  approval  requirements, 
notwithstaiMiing  the  Secretary's 
decision.  The  Secretary  is  requesting 
public  comment  on  the  resubmissian 
process  used  to  evaluate  test  for 
approval,  and  cm  what  inforamticm 
could  be  updated  to  reflect  changes 
rather  than  resubmitted  in  full. 

If  the  Secaetaiy  approves  a  test,  the 
Secretary  proposes  that  the  approval 
period  generally  would  be  five  years.  If 
the  test  pubhsfaer  widies  to  have  that 
test  re-appro  red  after  five  yeare  without 
interruption,  the  Secretary  propoaes  that 
the  test  publi^ier  submit  tJ»  test  for  re- 
approval  at  least  six  months  before  its 
initial  approval  is  scheduled  to  lapse. 

Hese  procedures  are  dwirigiiMl  to 
ensure  that  the  tests  are  reviewed 
objectivefy  and  tfiat  the  test  pobHdieis 
would  have  a  fair  opportunity  to  appeal 
the  Secietary's  decisicm  if  necessavy. 

Section  668.145    Critenafor 
approving  tests.  To  be  approved,  the 
Secretory  proposes  dnt  atest  must  meet 
all  die  ccMiditians  for  test  cxmstructicm 
provided  in  die  t985  edition  of  the 
Standards  for  Educatiomd  and 
Psychologfcai  Testing  prepared  by  the 
joint  ccnnmittae  of  the  American 
Educational  RMeaicL  Association,  the 
American  Psydiological  Association, 


42136 


Federal  Register  /  Vol.  59,  No.  157  /  Tuesday,  August  16.  1994  /  Proposed  Rules 


and  the  National  Council  on 
Measurement  in  Education.  With  the 
exception  of  tests  designed  for  students 
in  English  as  a  Second  Language  (ESL) 
programs,  the  Secietaiy  proposes  that  an 
approved  test  assess  secondary  school 
level  basic  verbal  and  quantitative 
skills,  knowledge,  and/or  general 
learned  verbal  and  quantitative  abilities. 
Therefore,  the  content  of  a  test  must  be 
able  to  assess  those  skills,  knowledge, 
and  abilities.  The  test  must  sample  the 
major  content  "domains"  of  secondary 
school  level  verbal  and  quantitative 
skills  with  a  sufficient  number  of 

Questions  to  fully  represent  each 
omain.  The  test  questions  must  also 
permit  meaningful  analysis  of  the 
performance  of  students  who  are 
representative  of  the  contemporary 
population  who  are  beyond  the  age  of 
compulsory  school  attendance  and 
either  have  or  do  not  have  a  high  school 
diploma  or  its  equivalent.  The  proposed 
standards  are  generally  accepted  in  the 
psychometric  community. 

m  establishing  the  level  of  education 
to  be  assessed,  the  Secretary  considered 
whether  to  establish  that  level  at  a 
particular  grade  of  secondary  schools, 
such  as  a  tenth  grade,  eleventh  grade,  or 
twelfth  grade  level.  However,  because  of 
the  tremendous  differences  in  the 
United  States  in  the  grade  level  at  which 
subjects  are  taught  in  secondary  schools, 
the  Secretary  determined  that  it  would 
not  be  possible  to  establish  such  a  grade 
level.  Thus,  as  a  general  guideline,  test 
questions  have  to  be  understood  and 
should  be  answerable  by  students  in  the 
ninth  grade  through  twelfth  grade.  An 
approved  test  would  use  test  items 
(questions)  that  are  drawn  from  the 
general  content  of  secondary  school 
level  basic  verbal  and  quantitative 
skills,  and  would  adequately  sample 
that  content. 

The  Secretary  does  not  consider  a  test 
to  be  adequate  if  it  assesses  only  an 
individual's  personality,  general  level  of 
intelUgence,  interest  related  to 
vocational  preferences,  or  a  single 
spedal-aptitude,  such  as  manual 
dexterity.  The  Secretary  believes  that 
there  is  a  significant  difference  between 
ability  to  benefit  from  instruction  in  an 
education  or  training  program  and  the 
demonstrable  skills  necessary  to  enter 
an  occupation.  The  Secretary  believes 
that  the  ability  to  process  verbal, 
symbolic,  and  numerical  information  is 
necessary  to  benefit  from  instruction 
fit>m  any  education  or  training  program. 

Section  668.146    Passing  score.  The 
Secretary  proposes  to  require  test 
publishers  to  determine  a  passing  score 
for  each  test  submitted  for  approval.  The 
Secretary  proposes  that  the  passing 
score  for  each  test  will  be  one  standard 


deviation  below  the  mean  for  students 
with  hi^  school  diplomas  who  have 
taken  the  test  within  three  years  before 
the  date  on  which  the  test  is  submitted 
to  the  Secretary  for  approval. 

The  Secreta^  has  proposed  this 
passing  score  to  establish  a  sense  of 
comparability  among  the  three 
categories  of  students  who  are  eligible  to 
receive  Title  IV,  HEA  program  funds. 
These  categories  include  students  who 
have  a  high  school  diploma,  students 
who  have  the  equivalent  of  that 
diploma,  in  most  cases  a  GED,  and 
students  who  have  neither  but  can  pass 
a  test  approved  by  the  Secretary. 

The  Secretary  believes  that  earning  a 
high  school  diploma  or  GED  certificate 
should  be  the  primary  basis  for 
qualifying  to  receive  Title  IV,  HEA 
program  assistance.  The  Secretary 
further  believes  that  students  who  do 
not  have  those  credentials  and  qualify  to 
receive  luch  assistance  by  taking  a  test 
should  demonstrate  through  that  test  a 
level  of  verbal  and  quantitative  skills  at 
least  comparable  to  the  typical  range  of 
performance  of  students  in  those  other 
two  categories. 

To  demonstrate  this  comparability, 
the  Secretary  proposes  to  establish  as 
the  passing  score  for  each  approved  test 
one  standard  deviation  below  the  mean 
(average)  score  achieved  by  students 
with  high  school  diplomas  who  have 
taken  the  test  within  three  years  before 
the  date  on  which  the  test  was 
submitted  to  the  Secretary  for  approval. 
(In  very  broad  terms,  the  standard 
deviation  describes  the  typical  range  of 
performance  around  the  mean  scores  on 
a  test.) 

The  Secretary  acknowledges  that 
during  aegotiated  rulemaking,  the 
Secretary  had  proposed  that  the  passing 
score  would  be  the  mean  score  of  high 
school  oraduates  who  have  taken  the 
test  witEin  three  years  of  the  test  being 
submitted  for  approval.  Many  of  the 
regulatory  negotiators  had  indicated  that 
this  passing  score  was  too  high  for 
comparability  purposes.  Accordingly,  in 
view  of  these  comments,  for  the  purpose 
of  this  proposed  rule,  the  Secretary  has 
proposed  a  lower  passing  score.  The 
Secretary  welcomes  specific  comments 
on  the  appropriate  passing  score  that 
should  be  included  in  this  regulation. 

Section  668.147    Additional  criteria 
for  the  approval  of  performance  based 
tests,  tests  for  non-native  speakers  of 
English,  modified  tests  for  persons  with 
disabilHies,  and  computer-based  tests; 
Section  668.148    Special  provisions  for 
the  approval  of  assessment  procedures 
for  special  populations  for  whom  no 
tests  are  reasonably  available;  and 
Section  668.153    Administration  of 
tests  fat  students  whose  native  language 


is  not  English  or  for  persons  with 
disabilities.  The  Secretary  beUeves  that 
special  provisions  should  be  made  for 
both  persons  with  dociunented 
disabilities  and  students  whose  native 
languages  are  not  EkigUsh.  Therefore,  the 
Secretary  is  proposing  that,  under 
certain  circumstances,  special  testing 
procedures  or  instrumoits  can  be  used 
for  testing  persons  with  disabilities  and 
for  testing  students  whose  native 
languages  are  not  EngUsh.  These  tests, 
of  course,  would  have  to  be 
independently  administered. 

Independent  Administration  of  Tests 

In  general,  the  Secretary  has  proposed 
a  scheme  under  which  approved  tests 
are  administered  independent  of  the 
institutions  that  use  the  tests  and  test 
results  to  estabUsh  the  eligibiUty  of  their 
students  for  Title  IV,  HEA  program 
assistance.  The  Secretary  has  proposed 
an  interlocking  network  of  agreements 
between  test  publishers,  test 
administrators,  and  institutions  to 
achieve  this  result.  The  Secretary 
proposes  that  the  test  pubUshers  will 
have  primary  responsibility  for  ensiuring 
that  their  tests  are  independently 
administered. 

Under  the  proposed  scheme,  a  test 
publisher  will  give  its  test  directly  or 
ofiei  it  through  test  administrators  that 
it  certifies.  The  test  publisher  will 
certify  a  test  administrator  when  it 
determines  the  test  administrator  has 
the  necessary  training,  knowledge,  and 
skills  to  give  its  test  and  the  ability  and 
capacity  to  keep  the  test  secure  from 
release  or  disclosure.  The  test  pubUsher 
will  not  provide  its  test  to  institutions 
or  allow  test  administrators  to  provide 
its  test  to  institutions.  The  test 
administrator  may  give  a  test  only  to  a 
student  who  is  attending,  or  is 
scheduled  to  attend,  an  institution  that 
is  independent  of  the  test  administrator. 

The  test  publisha  will  score  the  test 
and  provide  the  student  and  the 
student's  institution  with  a  notice 
indicating  whether  the  student  has 
passed  the  test  and  the  student's  test 
score.  The  institution  will  be  able  to  usej 
the  notice  from  the  test  publisher  to 
determine  whether  the  student  quahfies 
as  an  eligible  student  for  Title  IV.  HEA 
program  assistance. 

Section  668.149    Agreement  between 
the  Secretary  and  a  test  pubUsher.  The 
Secretary  is  proposing  that  if  a 
publisher's  test  is  approved,  the  test 
pubUsher  would  be  required  to  enter 
into  an  agreement  with  the  Secretary 
before  an  institution  wouldlie  able  to 
use  the  test  to  determine  the  eligibiUty 
of  a  student  for  Title  IV.  HEA  program 
funds.  The  agreement  between  the 
Secretary  and  the  test  pubUsher  would 
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articulate  the  responsibilities  of  the  test 
publisher  with  respect  to  ensuring  the 
integrity  and  proper  administration  of 
the  test. 

The  agreement  would  provide  that  the 
test  approved  by  the  Secretary  could  be 
given  to  students  only  by  those  test 
administrators  who  are  certified  by  the 
test  publisher.  Under  the  agreement,  the 
test  publisher  would  directly  administer 
its  test  or  would  enter  into  agreements 
for  test  administration  with  test 
administrators  who  it  determines  are 
properly  trained  and  possess  the 
knowledge  and  skills  necessary  to  test 
students  in  accordance  with  the  test 
publisher's  procedures  and  instructions. 
The  test  publisher  would  agree  to  score 
the  test  and  maintain  and  make 
available  for  the  Secretary's  review  the 
records  of  tests  given  by  the  test 
administrators  it  certifies.  In  addition, 
the  test  publisher  would  agree  to 
provide  the  Secretary  with  an  analysis 
of  the  test  scores  of  tests  given  by  test 
administrators  for  the  piupose  of 
determining  whether  the  test  scores 
produced  any  irregular  pattern 
indicating  that  the  test  may  not  have 
been  properly  administered. 

If  the  test  publisher  finds,  through  an 
analysis  of  the  test  scores  or  by  other 
means,  that  a  test  administrator  did  not 
properly  give  the  test  to  students  or 
failed  to  secure  the  test,  the  test 
publisher  wouid  be  required  to  decertify 
the  test  administrator.  Similarly,  the 
Secretary  would  terminate  the 
agreement  with  the  test  publisher  if  the 
test  publisher  failed  to  carry  out  the 
terms  of  the  agreement. 

Section  668.150    Agreement  between 
a  test  publisher  and  a  test 
administrator  Except  in  the  case  of  test 
administrators  at  a  testing  assessment 
center,  the  Secretary  is  proposing  that  a 
test  publisher  must  enter  into  an 
agreement  with  each  test  administrator 
it  certifies  to  give  its  test.  Initial  and 
continuing  approval  by  the  Secretary  of 
a  publisher's  test  is  subject  to  this 
requirement.  The  agreement  would 
require  the  test  administrator  to  be 
independent  fi:t)m  the  institution  that  a 
student  taking  the  test  is  attending  or  is 
planning  to  attend.  In  addition,  the 
agreement  would  require  the  test 
administrator  to  give  the  test  in 
accordance  with  the  test  publisher's 
instructions,  to  secure  the  test  properly 
against  disclosure  or  release,  and  to 
submit  the  original  test  answer  sheet 
promptly  to  the  test  publisher  for 
grading.  The  test  pubfisher  would  have 
to  terminate  the  agreement  with  a  test 
administrator  if  the  test  publisher  finds 
that  the  test  administrator  violated  the 
provisions  of  the  agreement. 


Section  668 . 1 5 1    Agreement  between 
the  institution  and  a  certified  test 
administrator.  The  Secretary  proposes 
that  if  an  institution  wishes  to  award 
Title  rv.  HEA  program  fimds  to  a 
student  without  a  high  school  diploma 
or  its  recognized  equivalent,  the 
institution  must  enter  into  a  WTitten 
agreement  with  a  test  administrator  who 
has  been  certified  by  a  test  publisher. 
The  Secretary  does  not  consider  that  a 
test  administrator  has  an  ownership 
interest  in  an  institution  if  that 
ownership  interest  is  derived  from 
ovraership  of  a  mutual  fund  whose 
portfolio  included  the  stock  of  the 
institution  or  the  corporation  that  owns 
the  institution.  In  the  agreement,  the 
institution  would  agree  not  to  interfere 
with  or  compromise  the  independence 
of  the  test  administrator. 

The  Secretary  is  requesting  public 
comment  on  the  use  of  the  three 
separate  agreements  described  in 
§§668.149,  668.150  and  668.151.  In 
commenting  on  this  matter,  the 
Secretary  is  interested  in  alternative 
procedures  that  would  accomplish  the 
same  purpose,  independence  of  test 
administration,  but  would  require  only 
one  or  two  agreements. 

Section  668.152    Administration  of 
tests.  This  section  summarizes  the  rules 
regarding  the  administration  of  tests 
under  this  subpart.  In  addition,  the 
Secretary  proposes  that  if  a  student  fails 
a  test,  the  student  may  not  retake  the 
same  form  of  that  test  for  the  period 
specified  by  the  test  publisher  in  the 
publisher's  apphcation  that  was 
approved  by  the  Secretary-. 

Section  668.154    Institutional 
accountability.  Under  the  Secretary's 
proposed  scheme,  institutions  will  not 
be  part  of  the  process  of  determining 
whether  students  pass  approved  tests. 
Therefore,  if  an  institution  receives  a 
notice  from  an  approved  test  publisher 
that  one  of  its  students  received  a 
passing  score  on  an  approved  test,  the 
institution  will  not  be  liable  to  repay 
any  student  financial  assistance  funds 
the  student  receives  if  the  student,  in 
actuality,  did  not  pass  that  test.  An 
institution  will  be  Uable  only  if  it  used 
a  test  administrator  that  was  not 
independent  of  the  institution,  it 
violated  its  agreement  with  a  test 
administrator,  it  compromised  in  any 
way  the  testing  process,  or  it  was  unable 
to  docimient  that  the  student  received  a 
passing  score  on  an  approved  test. 
These  rules  are  intended  to  ensiure  that 
an  institution  will  not  compromise  the 
administration  of  a  test. 

Approval  of  State  "processes." 

Section  668. 1 55    Approved  State 
process.  Under  section  484(d)  of  the 


HEA,  a  student  without  a  high  school 
diploma  or  its  recognized  equivalent 
may  be  eUgible  to  receive  Title  IV,  HEA 
program  funds  without  passing  an 
independent  examination  approved  by 
the  Secretary  if  the  student  is 
determined  to  have  the  ability  to  benefit 
from  education  or  training  under  a  State 
"process"  approved  by  the  Secretary  for 
that  purpose.  The  State  process 
provision  was  included  in  the  Higher 
Education  Amendments  of  1992  as  a 
result  of  the  action  taken  by  the  House 
of  Representatives.  The  activities  the 
Secretary  has  proposed  for  the  State 
process  were  based  upon  the 
description  of  the  State  process  that  was 
contained  in  the  House  Conunittee 
Report  of  the  Committee  on  Education 
and  Labor  which  accompanied  the 
House  version  of  what  was  to  become 
the  Higher  Education  Amendments  of 
1992.  The  Secretary  proposes  to  approve 
a  State  process  based  upon  (1)  activities 
that  are  included  in  the  process  and  (2) 
student  outcomes.  The  proposed  rules 
are  designed  to  ensure  diat  a  State 
process  is  approved  only  if  the  process 
is  effective  in  enabUng  students  to 
benefit  frt)m  the  instruction  offered  by 
institutions  using  the  process. 

In  calculating  flie  passing  score  on 
approved  tests,  the  Secretary  has 
proposed  to  base  that  passing  score  on 
one  standard  deviation  below  the  mean 
for  students  with  high  school  diplomas 
who  have  taken  the  test  within  three 
years  before  the  date  on  which  the  test 
is  submitted  to  the  Secretary  for 
approval.  In  this  way.  the  Secretary  has 
proposed  that  recipients  of  Title  IV, 
HEA  program  funds  without  high  school 
diplomas  have  a  rough  comparability 
with  recipients  with  high  school 
diplomas.  To  maintain  that 
comparability  under  the  State  process 
method,  the  Secretary  proposes  to 
approve  state  processes  if  the  success 
rates  of  students  it  admits  under  the 
State  process  are  within  95  percent  of 
the  success  rates  of  high  school 
graduates  who  are  eruxjlled  in  the  same 
educational  programs  at  the  institutions 
that  participate  in  the  State  process.  A 
"success  rate"  is  a  simple  measure  of 
the  rate  at  which  students  complete 
their  programs  or  are  making  progress 
toward  that  completion.  For  this 
purpose,  the  Secretary  considers  that 
students  are  making  progress  toward  the 
completion  of  their  programs  if  they  are 
still  enrolled  in  an  institution  at  the  end 
of  an  award  year. 

Executive  Order  1286b 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
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potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectiyely  and  efficiently. 
Burdens  specificaily  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
i980. 

In  assessing  the  potential  costs  and 
benefits— both  craantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
projposed  regulations  justify  the  costs. 

Ine  SiBcretary  has  also  detwmined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  die  Dapertment  in 
complying  with  the  specific 
requirements  of  Executive  Order  1 2866, 
the  Secretaty  invites  comment  on 
whether  there  tatPf  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  fitim  these  proposed 
regulations  without  impeding  the 
effective  and  efBcient  administration  of 
the  program. 

Regulatory  FlexAHity  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  institutions  of  postsecondary 
education  and  test  publishers.  These 
regulations  would  safeguard  Federal 
funds  and  reduce  potential  abvise  in  the 
Title  IV.  HEA  programs.  These  changes 
will  not  significantly  increase 
institutions'  workloads  or  costs 
associated  with  administering  the  Title 
IV,  HEA  programs.  In  the  case  of  test 
publishers,  these  biisinesses  are 
compensated  for  any  services  they 
provide.  Therefore,  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Papeiwork  Reduction  Act  of  1980 

Sections  668.143. 668.144,  668.145, 
668.147, 668.148,  668.149,  668.151, 
668.152,  668.153,  and  668.155  contain 
information  collection  reqiurements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980.  the  Department  of 
Educatioii  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 


and  Budget  (OMB]  for  its  review.  (44 
U.S.C.  3504ChIJ. 

This  NPRM  contains  records  that 
would  affect  test  publishers, 
postsecondary  institutions,  aiid  students 
that  do  not  have  high  school  diplomas 
or  recognized  equivalents  and  that  wish 
to  apply  for  Title  IV,  HEA  programs. 
The  inK>nnation  used  by  test  publishers 
for  annual  reporting  and  recordkeeping 
is  readily  available  in  publishers 
records.  An  estimate  of  the  total  annual 
reporting  and  recordkeeping  burden  that 
will  result  from  the  collection  of  the 
information  is  98,375  hours  for  196,750 
responses. 

The  collection  activity  associated 
with  the  State  process  is  incorporated  in 
various  sections  through  the  regulations. 
All  other  burden  associated  with  the 
maintenance  of  records  of  the  student's 
ability-to-benefit  is  already  cleared 
under  the  individual  programs  of 
Federal  financial  assistance  for  which 
these  studraits  may  be  appl)dng  under 
regulations  governing  institutions 
adminffitering  these  proKrams. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3002.  New  Executive  Office 
Building.  Washington,  D.C  20303; 
Attention:  Daniel  J.  Chenok. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4318.  Regional  Office  Building  3,  7th 
and  D  Streets.  S.W..  Washington,  D.C. 
between  the  hours  of  8:30  ajn.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  wfaettier  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  irom 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Sebiecto 

34CFHPai1600 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education.  Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  668 

Administrative  practice  and 
procedure,  Colleges  and  universities. 


Consumer  protection.  Education,  Grant 
programs-Miucatioa,  Loan  pro-ams- 
education.  Repeating  and  recordkeeping 
requirements.  Student  aid. 

Dated:  August  9, 1994. 
RidunI  W.  Riley. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  S4.007  Federal  Supplemental 
Educational  Opportunity  Grant  Prppam; 
84.032  Federal  Family  Educational  Loan 
Program;  84.032  Federal  PLUS  Program; 
84.032  Federal  Supplemental  Loms  for 
Students  Program;  84.033  Federal  Work- 
Study  Ptoffam;  M.038  Fedecal  Perkins  Loan 
Program:  84.063  Federal  Pell  Grant  Program: 
84.069  Federal  State  Student  InceaUve  Giant 
Program.) 

The  Secretary  pn^>oses  to  amend  Part 
668  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  66S-STUOENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  fellows: 

Authority:  20  U.S.C  1085, 1088. 1091, 
1092, 1094.  and  1141,  unless  otherwise 
noted. 

2.  Section  668.7  is  amended  by 
removing  paragraph  (b};  redesignating 
paragraphs  (c)  throu^  (k)  as  paragra^s 
(b)  through  (jj;  and  revising  paragraph 
(a)(3)  to  read  as  follows: 

§668.7   EigiMe student       % 

(a)  •  •  • 

(3](i)  Has  a  hi^  sdraol  diploma  or  its 
recognized  equivalent,  as  demonstrated 
by  the  institution's  receipt  of— 

(A)  A  copy  of  the  student's  high 
school  diploma; 

(B)  A  copy  of  the  student's  high 
school  transcript  that  iiulicates  that  the 
student  completed  a  high  school 
program; 

(C)  A  copy  of  the  student's  GED; 

(D)  A  copy  of  the  student's  State 
certificate  that  the  State  recopiizes  as 
the  equivalent  (A  a  bwh  scfaot^  dipliMua; 

(E)  For  8  student  who  attended  nigh 
school  in  the  United  Stales  md  who  is 
unable  to  obtain  a  capy&l  his  or  her 
high  school  diploma  or  tianscripi 
because  the  high  school  from  wliidh  the 
student  graduated  clooed  and  the 
records  are  not  available  throu^  any 
state  or  local  education  agency,  a 
written  statement  &«n  the  sttident 
indicating  that  the  student  ^aduated 
from  high  SGho<rf.  was  unaUe  to  secure 
a  copy  ^  his  or  her  hi^  tdbooi  diploma 
or  transcript  and  the  reason  JGardut 
inalHlity; 

(F)  For  a  stndei^  who  attended  high 
school  or  its  equivalent  in  a  forei^ 
country  and  who  is  unaUe  to  obtain  a 
copy  of  his  or  hea  high  school  diplnna 
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or  transcript,  a  written  statement  by  the 
student  in  English  and  in  the  student's 
native  language  that  indicates  that  the 
student  was  unable  to  obtain  his  or  her 
diploma  or  transcript,  and  the  reasons 
for  that  inability;  or 

(G)  In  the  case  of  a  student  who 
transferred  from  one  eligible  institution 
to  another,  a  statement  on  the  academic 
or  financial  aid  transcript  the  institution 
from  which  the  student  transferred  from 
that  indicates  that  it  has  documentation 
for  the  student  described- in  paragraphs 
(a)(3)(i)(A)-(a)(3)(i)(F)  of  this  section;  or 

(ii)  (A)  Has  obtained  within  12 
months  before  the  date  the  student 
initially  receives  Title  IV  HEA  program 
funds,  a  passing  score  specified  by  the 
Secretary  on  an  approved, 
independently  administered  test,  in 
accordance  with  the  provisions 
contained  in  Subpart  J  of  this  part;  or 

(B)  Is  enrolled  in  an  eligible 
institution  that  participates  in  a  State 
process  approved  by  the  Secretary 
under  Subpart  J  of  this  part. 
«        »        »        •        » 

3.  Subpart  J  is  added  to  Part  6G8  to 
read  as  follows: 

Subpart  J— Approval  of  Independently 
Administered  Tests;  Specification  of 
Passing  Score;  Approval  of  State  Process 

Soc. 

668.141  Scope. 

668.142  Special  definitions. 

668.143  Application  for  lest  approval. 

668.144  Test  approval  procedures. 

668.145  Criteria  for  approving  tests. 

668.146  Passing  score. 

668.147  Additional  criteria  for  the  approval 
of  performance — based  tests,  tests  for 
non-native  speakers  of  English,  modified 
tests  for  persons  with  disabilities,  and 
computer-based  tests  and  test  for  ESL 
programs. 

(.68.148    Special  provisions  for  the  approval 
of  assessment  procedures  for  special 
populations  for  whom  no  tests  are 
reasonably  available. 

668.149    Agreement  between  the  Secretary- 
and  a  test  publisher. 

668.1.50    Agreement  between  a  test 
publisher  and  a  test  administrator. 

068.151  Agreement  between  the  institution 
and  a  certified  test  administrator. 

668.152  Administration  of  tests. 

r.68.153    Administration  of  tests  for  students 
whose  native  language  is  not  English  or 
for  persons  with  disabilities. 

668.154     Institutional  accountability. 

t)68.155     Approved  State  process. 

Subpan  J— Approval  of  Independently 
Administered  Tests;  Specification  of 
Passing  Score;  Approval  of  State 
Process 

§668.141    Scope. 

(a)  This  subpart  sets  forth  the 
provisions  under  which  a  student  who 
has  neither  a  high  school  diploma  nor 


its  recognized  equivalent  may  become 
eligible  to  receive  Title  IV,  HEA 
program  funds,  except  for  FSLS  Program 
funds,  by — 

(1)  Achieving  a  passing  score, 
specified  by  the  Secretary,  on  an 
independently  administered  test 
approved  by  the  Secretary  tmder  this 
subpart; or 

(2)  Being  enrolled  in  an  eligible 
institution  that  participates  in  a  State 
process  approved  by  the  Secretary 
under  this  subpart. 

(b)  Under  this  subpart,  the  Secretary 
sets  forth — 

(1)  The  procedures  aiid  criteria  the 
Secretary  uses  to  approve  tests; 

(2)  The  basis  on  which  the  Secretary 
specifies  a  passing  score  on  each 
approved  test; 

(3)  The  procedures  and  conditions 
under  which  the  Secretary  determines 
that  an  approved  test  is  independently 
administered;  and 

(4)  The  procedures  and  conditions 
under  which  the  Secretary  determines 
that  a  State  process  demonstrates  that 
students  in  the  process  have  the  abilitv 
to  benefit  from  the  education  and 
training  being  offered  to  them 

(Authority:  20  U.S.C.  1091(d]) 

§668.142    Special  definitions. 

The  following  definitions  apply  to 
this  subpart: 
Assessment  center:  A  center— 

(1)  Is  located  at  an  eligible  institution 
that— 

(i)  Offers  two-year  or  four-year 
degrees;  or 

(ii)  Quahfies  as  an  eligible  public 
vocational  institution; 

(2)  Is  responsible  for  gathering  and 
evaluating  information  about  individual 
students  for  multiple  purposes, 
including  appropriate  course  placement: 

(3)  Does  not  have  as  its  priman' 
pu.-pose  the  administration  of  abi!itv-to- 
benefit  tests; 

(4)  Is  independent  of  the  admissions 
process  at  the  institution  at  which  it  is 
located;  and 

(5)  Is  staffed  by  professionally  trained 
personnel. 

Computer-based  test:  A  test 
administered  and  scored  by  a  computer 
Disabled  student:  A  student  who— 

(1)  Has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activities; 

(2)  Has  a  record  of  such  an 
impairment;  or 

(3)  Is  regarded  as  having  such  an 
impairment. 

General  learned  abilities:  Cognitive 
operations,  such  as  deductive  reasoning, 
reading  comprehension,  or  translation 
from  graphic  to  numerical 
representation,  that  may  be  learned  in 


both  school  and  non-school 
environments. 

Non-native  speaker  of  English:  A 
person  whose  first  language  is  not 
English  and  who  is  not  fluent  in 
English. 

Secondary  school  level:  As  appUed  to 
"content."  "curricula,"  or  "basic  verbal 
and  quantitative  skills,"  refers  to  basic 
knowledge  or  skills  generally  learned  in 
the  9th  through  12th  grades  in  United 
States  secondary  schools. 

Test  administrator:  An  individual 
who  may  give  tests  under  this  subpart 

Test  item:  A  question  on  a  test. 

Test  publisher:  An  individual, 
organization,  or  agency  that  owns  a 
registered  copyright  of  a  test,  or  is 
licensed  by  the  copyright  holder  to  sell 
or  distribute  a  test. 

(Authority:  20  U.S.C.  1091(d)) 

§  668.1 43    Application  for  test  approval. 

(a)  The  Secretary  only  reviews  tests 
under  this  subpart  that  are  submitted  by 
the  pmblisher  of  that  test. 

(b)  A  test  publisher  that  wishes  to 
have  its  test  approved  by  the  Secretary 
under  this  subpart  must  submit  an 
application  to  the  Secretarj-.  at  such 
time  and  in  such  manner,  as  the 
Secretary  may  prescribe.  The 
application  shall  contain  all  the 
information  necessary  for  the  Secretary 
to  approve  ihe  test  under  this  subpart. 
including  but  not  limited  to,  the 
information  contained  in  this  section. 

(c)  A  test  publisher  shall  include  with 
its  application — 

(1)  A  summary  of  the  precise  editions, 
forms,  levels,  and  (if  applicable)  sub- 
tests and  abbreviated  tests  for  which 
approval  is  being  sought; 

(2)  The  name,  address,  and  telephone 
number  of  a  contact  person  to  whom  the 
vSocretary  may  address  inquiries; 

(3)  Each  edition  and  form  of  the  test 
for  which  the  publisher  requests 
approval; 

(4)  The  proposed  passing  score  for 
each  test: 

(5)  Documentation  of  the 
development  of  the  test,  including  a 
history  of  the  test's  use; 

(6)  Norming  data  and  other  evidence 
used  in  determining  the  passing  score, 

(7)  Material  that  defines  the  content 
domains  addressed  by  the  test; 

(8)  For  tests  first  published  five  years 
or  more  before  the  date  submitted  to  the 
Secretary  for  review  and  approval, 
documentation  of  periodic  reviews  of 
the  content  and  specifications  of  the  test 
to  ensure  that  the  test  continues  to 
refiect  secondary  school  level  curricula. 

(9)  If  a  test  has  been  revised  fixim  its 
most  recent  edition,  an  analysis  of  the 
revisions,  including  the  reasons  for  th 
revisions,  the  implications  of  the 
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revisions  for  the  comparability  of  scores 
on  the  current  test  to  scores  on  the 
previous  test.  taiA  data  from  validity 
studies  of  the  test  undertaken 
subsequent  to  the  revisions; 

(lOl  A  description  of  the  manner  In 
which  test-taking  time  was  determined 
in  relation  to  the  content 
representativeness  requirements  in 
§  668.1 45(bH2),  and  an  analysis  of  the 
eflects  of  time  on  performance; 

(11)  A  technical  manual  that 
includes — 

(i)  An  explanation  of  the  methodology 
and  procedures  for  measuring  the 
reliability  of  the  test; 

(ii)  Evidence  that  diffiarent  forms  of 
the  test,  induding,  if  applicable,  short 
forms,  are  comparable  in  lehability; 

(iii)  Other  evidence  demonstrating 
that  the  test  peniits  consistent 
assessment  of  individual  skill,  ability,  or 
knowledge: 

(iv)  EvideiM»  that  the  test  was 
validated  using — 

(A)  Groups  mat  were  of  sufficient  size 
to  produce  defensiUe  standard  errors  of 
the  mean  and  diat  were  not 
disproportiORately  composed  of  any 
race  or  gender;  and 

(B)  A  contemporary  population 
representative  of  persons  who  are 
beyond  the  usual  age  of  compulsory 
school  attendance  in  the  United  States; 

(v)  Documentation  of  the  level  of 
difficulty  of  the  test; 

(vi)  Unambiguous  scales  and  scale 
vahies  so  that  standard  errors  of 
measurement  can  be  used  to  determine 
statistically  sgnificant  differences  in 
performance;  and 

(vii)  Additional  guidance  on  the 
interpretation  of  scores  resulting  from 
any  modifications  of  the  tests  for 
persons  with  documented  disabilities; 

(12)  The  manual  provided  to  test 
administrators  containing  procedures 
and  instructions  for  the  security  and 
administration  of  the  test  and  the 
forwarding  of  the  test  scoring  data; 

(13)  An  analysis  of  the  item-content  of 
each  edition,  form,  level,  and  (if 
applicable)  sub-test  to  demonstrate 
compliance  with  the  required  secondary 
school  level  criterion  specified  in 

§  668.145(b); 

(14)  Recommended  passing  .scores  ftjr 
each  edition,  form,  level,  and  (if 
applitrable)  sub-test  or  partial  battery  for 
which  approval  is  being  sought,  in 
accordance  with  §668.146; 

(15)  For  performance-based  tests  or 
tests  containing  performance-based 
sections,  a  desoiption  of  the  training  or 
certification  required  of  test 
administrators  and  scorers  by  the  test 
publisher, 

( 16)  A  description  of  retesting 
.   ncedures;and 


(17)  Other  evidence  establishing  the 
test's  compliance  with  the  criteria  for 
approval  of  tests  as  provided  in 
§668.145. 

(Authority:  20  U.S.C  1091(d)) 

§  668.144    Test  approval  procetKires. 

(a)(l  J  When  the  Secretary  receives  a 
complete  application  from  a  test 
publisher,  the  Secretary  selects  experts 
in  the  field  of  educational  testing  and 
assessment  to  determine  whether  the 
test  meets  the  requirements  for  test 
approval  contained  in  §§  668.145. 
668.146.  668.147,  or  668.148.  as 
appropriate,  and  to  advise  the  Secretary 
of  theic  determinations. 

(2)  If  the  test  involves  a  language 
other  than  English,  the  Secretary  selects 
at  least  one  individual  described  in 
paragraph  (aUl)  of  this  section  who  is 
fluent  in  the  language  in  which  the  test 
is  written  to  advise  the  Secretary  on  - 
whether  the  test  meets  the  additional 
criteria,  provisions,  and  conditions  for 
test  approval  contained  in  §§668.147 
and  66B.148. 

(b)  llie  Secretary  determines  whether 
the  test  publisher's  test  meets  the 
criteria  and  requirements  for  approval 
after  taking  the  advice  of  the  experts 
into  account. 

(c)(1)  If  the  Secretary  determines  that 
a  test  does  not  satisfy  the  criteria  and 
requirements  for  test  approval,  the 
Secretory  notifies  the  test  publisher  of 
the  Secretary's  decision,  and  the  reasons 
why  the  test  did  not  meet  those  criteria 
and  requirements. 

(2)  llie  test  publisher  may  request 
that  the  Secretary  reevaluate  the 
Secretary's  decision.  Such  a  request 
must  be  accompanied  by — 

(1)  Documentation  and  information 
that  addresses  the  reasons  for  the  iM>n- 
approval  of  the  test;  and 

(ii)  An  analysis  of  why  the 
information  and  documentation 
submitted  meets  the  criteria  and 
requirements  for  test  approval 
notwithstanding  the  Secretary's 
decision  to  the  cmtrary. 

(d)  The  Secretary  approves  a  test  for 
a  period  not  to  exceed  five  years  from 
the  dale  of  the  Secretary's  written  notice 
to  the  test  publisher.  At  least  six  months 
before  the  date  on  which  the  test 
approval  is  scheduled  to  lapse,  the  test 
publi^er  may  re-submit  the  test  for 
review  and  approval  according  to  the 
procedures  set  forth  in  §668.143. 

(e)  The  approval  of  a  test  may  be 
withdrawn  If  the  Secretary  determines 
that  the  publisher  violated  any  terms  of 
the  agreement  described  in  §  668.149,  or 
that  Uie  information  the  publisher 
submitted  as  a  basis  for  approval  of  the 
test  wps  inaccurate. 


(f)  If  the  Secretary  revokes  approval  of 
a  previously  approved  test,  the 
revocation  is  dfiective  120  days  fitMn  the 
date  the  notice  of  revdcati<m  is 
published  in  the  Federal  Register. 

(g)  For  test  batteries  that  contain 
multiple  subtests  measuring  content 
domains  other  than  verbal  and 
quantitative  domains,  the  Secretary 
reviews  only  those  subtests  covering 
verbal  and  quantitative  domains. 

(Authority:  20  U.S.C.  1001(d)) 

§668.149    Crfleria for  approving trata. 

(a)  Except  as  provided  in  §  668.148, 
the  Secretary  approves  a  test  under  this 
subpart  if  the  test  meets  the  criteria  set 
forth  in  paragraph  (b)  of  this  section  and 
the  test  pubtisher  satisfies  the 
requirements  set  forth  in  paragraph  (c) 
of  this  section. 

(b)  To  be  approved  under  this  subpart, 
a  test  shall — 

(1)  Assess  secondary  school  level 
basic  verbal  and  quantitative  skills  and 
knowledge,  and  general  learned 
abilities; 

(2)  Sample  the  major  content  domains 
of  seconder]^  school  level  verbal  and 
quantitativf^skilk  writh  sufficient 
numbers  of  questions  to — 

(i)  Adequately  represent  each  domain; 
and 

(ii)  Permit  meaningful  analyses  of 
item-level  performance  by  students  who 
are  representative  of  the  ctmtemporary 
population  beyond  the  age  of 
compulsory  school  attendance  and  have 
earned  a  high  school  diploma; 

(3)  Require  appropriate  test-taking 
time  to  permit  adequate  sampling  of  the 
major  content  domains  described  in 
paragraph  (a)(2)  of  this  section; 

(4)  Have  all  forms  (including  short 
forms)  comparable  in  rehability; 

(5)  If  the  test  is  revised,  have  new 
scales,  scale  values,  and  scores  that  are 
demonstrably  comparable  to  the  old 
scales,  scale  values  and  sccues;  and 

(6)  Meet  all  primary,  secondary,  and 
applicable  conditional  standards  for  test 
construction  provifled  in  the  1985 
edition  of  the  Standards  foe  Educational 
and  Psychological  Testing  prepared  by  a 
joint  committee  of  the  Affioican 
Educational  Research  Association,  the 
American  Psychological  Association, 
and  the  National  Council  on 
Measurement  in  Education.  (A  copy  of 
these  standards  may  he  obtuned  from 
the  American  Psychological 
Association.  Inc..  1200  17th  Street, 
N.W..  Washington.  D.C.  20036.) 

(c)  In  order  for  a  test  to  be  approved 
under  this  subpart,  a  test  pt^b^er 
shall— 

(1 )  Include  in  the  test  booklet  (» 
packi^e — 
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(i)  Clear,  specific,  and  complete 
instructions  for  test  administration, 
including  information  for  test  takers  on 
the  purpose,  timing,  and  scoring  of  the 
test;  and 

(ii)  Sample  questions  representative  of 
the  content  and  average  difficulty  of  the 
test; 

(2)  Have  two  or  more  secure,  equated, 
alternate  forms  of  the  test; 

(3)  Except  as  provided  in  §  668. 146. 
establish  a  passing  score  that  is  the 
mean  score  for  high  school  graduates 
who  have  taken  the  test  within  three 
years  before  the  date  on  which  the  test 
is  submitted  to  the  Secretary  for 
iipproval; 

(4)  Validate  the  test  with— 

(i)  Groups  that  were  of  sufficient  size 
to  produce  defensible  standard  errors  of 
the  mean  and  were  not 
disproportionately  composed  of  any 
race  or  gender;  and 

(ii)  A  contemporary  population 
ropresentative  of  persons  who  are 
beyond  the  usual  age  of  compulsory 
school  attendance  in  the  United  States: 
and 

(5)  If  test  batteries  include  sub-tests 
assessing  different  verbal  and/or 
quantitative  skills,  have  only  one 
composite  passing  score  for  verbal 
skills,  and  only  one  composite  passing 
score  for  quantitative  skills. 
(Authority:  20  U.S.C.  1091(d)) 

§  668.1 46    Passing  score. 

Except  as  provided  in  §§668.147  and 
G68.148,  to  demonstrate  that  a  test  taker 
has  the  ability  to  benefit  from  the 
training  offered,  the  Secretary  specifies 
that  the  passing  score  on  each  approved 
test  is  one  standard  deviation  below  the 
mean  for  students  with  high  school 
diplomas  who  have  taken  the  test 
within  three  years  before  the  date  on 
which  the  test  is  submitted  to  the 
Secretary  for  approval. 

(Authority:  20  U.S.C.  1091(d)) 

§666.147    Additional  criteria  for  the 
approval  of  perfonnancs-based  tests,  tests 
for  non-native  speakers  of  English, 
modified  tests  for  persons  with  disabilities, 
and  computer-based  tests  and  tests  for  ESL 
programs. 

(a)  In  addition  to  satisfying  the  criteria 
in  §  668.145.  to  be  approved  by  the 
Secretary,  a  test  or  a  test  publisher  must 
meet  the  following  criteria,  if 
apolicable: 

(1 )  In  the  case  of  a  test  that  is 
performance-based,  or  includes 
performance-based  sections,  for 
measuring  writing,  speaking,  listening, 
or  quantitative  problem-solving  skills, 
the  test  publisher  must  "provide — 

(i)  A  minimum  of  four  parallel  forms 
of  the  test;  and 


(ii)  A  description  of  the  training 
provided  to  test  administrators,  and  the 
criteria  under  which  trained  individuals 
are  certified  to  administer  and  score  the 
test 

(2)  In  the  case  of  a  test  developed  for 
a  non-native  speaker  of  Engfish  who  is 
enrolled  in  a  program  that  is  taught  in 
his  or  her  native  language,  the  test  must 
be — 

(i)  Linguistically  accurate  and 
culturally  sensitive  to  the  population  for 
which  the  test  is  designed,  regardless  of 
the  language  in  which  the  test  is 
written; 

(ii)  Supported  by  documentation 
detailing  the  development  of  normative 
data; 

(iii)  If  translated  from  an  English 
version,  .supported  by  documentation  of 
procedures  to  determine  its  reUabiUty 
and  validity  with  reference  to  the 
population  for  which  the  translated  test 
was  designed; 

(iv)  Developed  in  accordance  •with 
guidelines  provided  in  the  "Testing 
Linguistic  Minorities"  section  of  the 
Standards  for  Educational  and 
Psychological  Testing:  and 

(v)(A)  If  the  test  is  in  Spanish, 
accompanied  by  a  recommendation  for 
a  passing  score  based  on  one  standard 
deviation  below  the  mean  for  Spanish- 
speaking  students  with  high  school 
diplomas  who  have  taken  the  test 
within  three  years  before  the  date  on 
which  the  test  is  submitted  to  the 
Secretary  for  approval;  and 

(B)  If  the  test  is  in  a  language  other 
than  Spanish,  accompanied  by  a 
recommendation  for  a  provisional 
passing  score  based  upon  performance 
of  a  sample  of  test  takers  representative 
of  the  intended  population  and  large 
enough  to  produce  stable  norms. 

(3)  In  the  case  of  a  test  that  is 
modified  for  use  for  persons  with 
disabilities,  the  test  publisher  must — 

(i)  Follow  guidelines  provided  in  the 
"Testing  People  Who  Have 
Handicapping  Conditions"  section  of 
the  Standards  for  Educational  and 
Psychological  Testing; 

(ii)  Provide  documentation  of  the 
appropriateness  and  feasibility  of  the 
modifications  relevant  to  test 
performance;  and 

(iii)  Recommend  passing  sccH:e(s) 
based  on  the  performance  of  test-takers. 

(4)  In  the  case  of  a  computer-based 
t«!st.  the  test  publisher  must— 

(i)  Provide  documentation  to  the 
Secretary  that  the  test  complies  with  the 
basic  principles  of  test  construction  and 
standards  of  rehability  and  validity  as 
promulgated  in  the  Standards  for 
Educational  and  Psychological  Testing. 
as  well  as  specific  guidelines  set  forth 
in  the  American  Psychological 


Association's  Guidelines  for  Computer- 
based  Tests  and  Interpretations  (1986) 
(Copies  of  these  standards  and 
guidelines  may  be  obtained  from  the 
American  Psychological  Association. 
Inc.,  1200  17th  Street,  N.W.. 
Washington,  D.C  20036); 

(ii)  Provide  test  administrators  with 
instructions  for  familiarizing  test-takers 
with  computer  hardware  prior  to  test- 
taking;  and 

(iii)  Provide  two  or  more  parallel, 
equated  forms  of  the  test,  or,  if  parallel 
forms  are  generated  from  an  item  pool, 
provide  documentation  of  the  methods 
of  item  selection  for  alternate  forms. 

(b)  If  a  test  is  designed  solely  to 
measure  the  English  language' 
competence  of  non-native  speakers  of 
English — 

(1)  The  test  must  meet  the  criteria  set 
forth  in  §668. 145(b)(6),  and 

§  668.145(c)(1),  (c)(2).  and  (c)(4);  and 

(2)  The  test  pubUsher  must 
recommend  a  passing  score  based  on  the 
mean  score  of  those  test  takers  beyond 
the  age  of  compulsory  school  attendance 
who  entered  U.S.  high  school 
equivalency  programs  over  the  previous 
five  years. 

(Authority;  20  U.S.C.  1091(d)} 

§668.148       Special  provisions  for  ttw 
approval  of  awesament  procedures  for 
specM  populations  for  wttom  no  tests  are 
reasonal>ly  availat>)«. 

If  no  test  is  reasonably  available  for 
persons  with  disabilities  or  students 
whose  native  language  is  not  English 
and  who  are  not  fluent  in  English,  so 
that  no  lest  can  be  approved  under 
§§  668.145,  668.146,  and  668.147  for 
these  students,  the  following  procedures 
apply: 

(a)  Persons  \%ith  disabilities.  (1)  The 
Secretary  considers  a  modified  test  or 
testing  procedure,  or  instrument  that 
has  been  scientifically  developed 
specifically  for  the  purpose  of 
evaluating  the  ability  to  benefit  from 
postsccondary  training  or  education  of 
disabled  student  to  be  an  approved  test 
for  purposes  of  this  subpart  provided 
that  the  testing  procedure  or  instrument 
measures  both  basic  verbal  and 
quantitative  skills  at  the  secondar)- 
school  level. 

(2)  The  Secretary  considers  the 
passing  scores  for  these  testing 
procedures  or  instruments  to  be  those 
recommended  by  the  test  developer 
provided  that  the  test  administrator, 
using  such  procedures  or  instruments, 
maintains  appropriate  documentation, 
including  a  description  of  the 
procedures  or  instruments,  their  content 
domains  and  technical  properties, 
scoring  procedures,  and  recommended 
passing  scores. 
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(b)  Students  whose  native  language  is 
not  Engfish.  The  Secretary  considers  a 
test  in  a  student's  native  language  for  a 
student  whose  native  language  is  not 
English  to  be  an  approved  test  under 
this  subpart  if — 

(1)  The  Secretary  has  not  approved 
any  test  in  that  native  language; 

(2)  The  test  was  not  previously 
rejected  for  approval  by  the  Secretary: 

(3)  The  test  measures  both  basic 
verbal  and  quantitative  skills  at  the 
secondary  school  level;  and 

(4)  The  passing  scores  and  the 
methods  for  determining  the  passing 
scores  are  fully  documented. 

(Authority:  20  U.S.C.  1091(d)) 

§668.149    Agreement  between  the 
Secretary  and  a  test  publisher. 

(a)  If  the  Secretary  approves  a  test 
under  this  subpart,  the  test  publisher 
must  enter  into  an  agreement  with  the 
Secretary  containing  the  provisions  in 
paragraph  (b)  of  this  section  before  an 
institution  may  use  the  test  to  determine 
the  eligibility  of  a  student  for  Title  IV. 
HEA  program  funds. 

(b)  The  agreement  between  a  test 
publisher  and  the  Secretary  shall 
provide  that  the  test  publisher  shall — 

(1)  Allow  only  test  administrators  that 
it  certifies  to  give  its  test; 

(2)  Certify  test  administrators  who 
have — 

(i)  The  necessary  training,  knowledge, 
and  skill  to  test  students  in  accordance 
with  the  test  publisher's  testing 
requirements;  and 

(ii)  The  ability  and  facilities  to  keep 
its  test  secure  against  disclosure  or 
release; 

(3)  Enter  into  an  agreement  with  each 
test  administrator  that  it  certifies; 

-  (4)  Decertify  a  test  administrator  if  it 

finds  that  the  test  administrator — 
(i)  Has  repeatedly  failed  to  give  its  test 

in  accordance  with  the  publisher's 

instructions; 
(ii)  Has  not  kept  the  test  secure;  or 
(iii)  Has  otherwise  violated  the 

provisions  of  the  agreement  entered  into 

under  §668.150; 

(5)  Score  the  test  answer  sheet  that  it 
receives  from  a  test  administrator: 

(6)  If  a  computer-based  test,  provide 
the  test  administrator  with  software  that 
will: 

(i)  Immediately  generate  a  score  report 
for  each  test  taker; 

(ii)  Allow  the  test  administrator  to 
send  to  the  test  publisher  a  secure  write- 
protected  diskette  copy  of  the  test 
taker's  performance  on  each  test  item 
and  the  test  taker's  test  scores;  and 

(iii)  Prohibit  any  changes  in  test  taker 
responses  or  test  scores; 

(7)  Promptly  send  to  the  student  and 
the  institution  the  studc.-it  indicated  he 


or  she  is  attending  or  scheduled  to 
attend  a  notice  stating  the  student's 
score  far  the  test  and  whether  or  not  the 
student  passed  the  test; 

(8)  Keep,  for  a  period  of  at  least  five 
years,  each  test  answer  sheet  or 
electronic  record  forwarded  for  scoring 
and  all  other  documents  forwarded  by 
the  test  administrator  with  regard  to  the 
test; 

(9)  Every  two  years  after  the  date  the 
Secretary  approves  the  test,  analyze  the 
test  scores  of  students  to  determine 
whether  the  test  scores  produce  any 
irregular  pattern  that  raises  an  inference 
that  the  tests  were  not  being  properly 
administered,  and  provide  the  Secretary 
with  a  copy  of  this  analysis;  and 

(10)  Upon  request,  give  the  Secretary, 
guaranty  agency,  accrediting  agency, 
and  State  Postsecondary  Review  Entity 
(SPRE)  access  to  test  records  or  other 
documents  related  to  an  audit, 
investigation,  or  progr.im  review  of  the 
institution,  test  publisher,  or  test 
administrator. 

(c)(1)  The  Secretary  may  terminate  an 
agreement  with  a  test  publisher  if  the 
test  publisher  fails  to  earn,-  out  the  terms 
of  the  agreement  described  in  paragraph 
fb)  of  this  section. 

(2)  Before  terminating  the  agreement, 
the  Secretary  will  gi\  e  the  test  publisher 
the  opportunity  to  show  that  it  has  not 
failed  to  carry  out  the  terms  of  its 
agreement. 

(3)  If  the  Secretary  tenninates  an 
agreement  with  a  test  publisher  under 
this  section,  the  Secretary'  notifies 
institutions  through  publication  in  the 
Federal  Register  when  they  may  no 
longer  use  the  publisher's  test  for 
purposes  of  determining  a  student's 
eligibility  for  Title  IV.  HEA  program 
funds. 

(.•\uthodty:  20  l'..S  C.  lOO-l(d)) 

§668.130  Agreement  between  a  test 
publisher  and  a  test  administrator. 

(a)  Except  in  the  case  of  a  test 
administrator  at  a  testing  assessment 
center,  a  test  publisher  whose  test  was 
approved  by  the  Secretary  under  this 
subpart  must  enter  into  an  agreement 
with  each  test  administrator  that  it 
certifies  to  give  its  test  to  determine  a 
student's  eligibility  for  Title  IV,  HEA 
program  assistance. 

(b)  The  agreement  between  a  test 
publisher  and  a  test  administrator  shall 
provide  that  the  test  administrator 
will— 

(1)  Give  a  test  to  a  student  only  if  the 
test  administrator  is  independent  of  the 
institution  the  student  is  attending  or 
scheduled  to  attend; 

(2)  Give  the  test  in  accordance  with 
the  test  publisher's  instructions; 


(3)  Make  the  test  available  only  to  a 
test  taker,  and  then  only  during  a 
regularly  scheduled  test,  arid  will 
collect  tie  test  from  the  test  taker  after  ' 
the  test  is  giren; 

(4)  Secure  the  test  against  disclosure 
or  release;  and 

(5)  Submit  to  the  test  publisher  with))i 
two  business  days  after  test 
administration,  a  copy  of  the  test  takers' 
performance  and  test  scores  by  either 
mailing  a  write-protected  diskette  copy 
of  the  scores  or  electronically 
transmitting  the  scores  through  a  memo. 

(c)  The  test  publisher  shall  terminate 
its  agreement  with  a  test  administrator 
immediately  if  the  test  publisher  finds 
that  the  test  administrator — 

(1)  Has  violated  any  of  the  provisions 
in  paragraphs  (b)(1)  through  (b)(4)  of 
this  section;  or 

(2)  Has  consistently  violated  the 
provisions  of  paragraphs  {b)(.5)  of  this 
section. 

(Authority:  U.S.C.  1091(d)) 

§668.151    Agreement  between  the 
institution  and  a  certified  test  administrator. 

(a)  To  establish  a  student's  eligibility 
for  Title  IV,  HEA  program  assistance 
under  this  subpeirt,  an  institution  must 
use  an  approved  test  and  must  enter 
into  a  written  agreement  with  a  test 
administrator  who  has  been  certified  by 
the  test  publisher  of  that  test  to  give  XhM 
test  and  is  independent  of  the 
institution. 

(b)  Under  the  agreement — 

(1)  The  institution  shall  agree  not  to — 
(i)  Compromise  test  security  or  testing 

procedures; 

(ii)  Pay  test  administrators  bonuses  or 
commissions  or  any  other  incentives 
based  upon  test  scores  or  pass  rales;  and 

(iii)  Interfere  with  the  test 
administrator's  independence  or  test 
administration;  and 

(2)  The  test  administrator  shall  agrw 
to— 

(i)  Administer  the  test  in  accordance 
with  instructions  provided  by  the  test 
publisher; 

(ii)  Administer  the  tests  in  a  manner 
that  ensures  his  or  her  independence 
and  the  integrity  and  security  of  the  lest: 
and 

(iii)  Upon  request,  give  the  Secretary, 
guaranty  agency,  licensing  agency, 
SPRE,  accrediting  agency,  and  law 
enforcement  agencies  access  to  test 
records  or  other  documents  related  to  an 
audit,  investigation,  or  program  review 
of  the  institution,  or  test  publisher. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  Secretary 
considers  a  test  administrator  to  be 
independent  of  an  institution  if  the  test 
administrator — 

(1)  Has  no  current  or  prior  financial 
interest  in  the  institution,  its  affiliatet,. 
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nr  its  parent  corporation,  other  than  the 
interest  obtained  through  its  agreement 
to  administer  the  test  and  has  no 
controlling  interest  in  any  other 
educational  institution; 

(2)  Has  no  current  or  prior  ownership 
interest  in  the  institution,  its  affiliates, 
or  its  parent  corporation; 

(3)  Is  not  a  current  or  former 
employee  of  or  consultant  to  the 
institution,  its  affiliates,  or  its  parent 
corporation  or  is  not  a  person  in  control 
of  another  institution,  or  a  member  of 
the  family  of  any  of  these  individuals: 

(4)  Is  not  a  current  or  former  member 
of  the  board  of  directors,  a  current  or 
former  employee  of  or  a  consultant  to  a 
member  of  the  board  of  directors,  chief 
executive  officer,  chief  financial  officer 
of  the  institution  or  its  parent 
corporation  or  at  any  other  institution, 
or  a  member  of  the  family  of  any  of  the 
above  individuals;  and 

(5)  Is  not  a  current  or  former  student 
of  the  institution. 

(d)(1)  The  Secretary  considers  that  a 
test  administrator  at  an  assessment 
center  is  independent  of  an  institution. 

(2)  For  purposes  of  this  section,  an 
approved  test  administered  at  a  testing 
or  assessment  center  at  a  degree- 
granting  public  institution  or  a  public 
vocational  institution  is  considered  to 
be  independently  administered. 

(e)  The  institution  shall  terminate  its 
relationship  with  a  test  administrator 
immediately  if  the  institution  learns  that 
the  test  administrator  violated  any 
provisions  of  this  subpart. 

(Authority:  U.S.C.  1091(d)) 

§  668. 1 S2    Administration  of  tests. 

(a)  In  order  for  test  results  of  an 
approved  test  to  be  considered  in 
determining  a  student's  eligibility  under 
the  Title  IV,  HEA  programs,  the  test 
must  have  been  properly  administered. 

fb)  The  Secretary  considers  an 
approved  test  to  be  properly 
administered  with  regard  to  a  student  if 
it  is 

— (1)  Given  by  a  certified  test 
administrator  who— 

(i)  Has  an  agreement  with  the  test 
publisher  and  the  institution  the  student 
is  attending  or  planning  to  attend  who 
satisfies  the  requirements  of  this 
subpart;  and 

(ii)  Is  independent  of  the  institution 
that  student  is  attending  or  plaiming  to 
attend; 

(2)  Administered  in  accordance  with 
the  test  publisher's  requirements  and 
the  requirements  of  this  subpart;  and 

(3)  Scored  by  the  test  publisher  e.xcept 
that  a  test  administrator  at  an 
assessment  center  may  score  a  test. 

(c)  Students  must  receive  passing 
scores  on  both  verbal  and  quantitative 


tests  or  sub-tests  as  approved  by  the 
Secretary. 

(d)  A  student  who  fails  to  pass  an 
independently  administered  test 
approved  by  the  Secretary  may  not 
retake  that  same  form  of  the  test  for  the 
period  prescribed  by  the  test  publisher 
of  that  test. 

(e)  The  institution  will  maintain  a 
record  for  each  affected  student, 
indicating  the  test  taken  by  the  student, 
the  date  of  the  test,  and  the  student's 
scores  as  reported  by  the  test  publisher. 

(Authority:  U.S.C  1091(d)) 

§  668.1 53    Administration  of  tests  for 
students  wtiose  native  language  is  not 
English  or  for  persons  wttti  disabilities. 

(a)  Students  whose  native  language  is 
not  English.  For  a  student  whose  native 
language  is  not  English  and  who  is  not 
fluent  In  English,  the  institution  shall 
use  the  following  tests,  as  applicable: 

(1)  If  the  student  is  enrolled  program 
conducted  entirely  in  his  or  her  native 
language,  the  student  must  take  a  test 
approved  under  §§668.145  and 
668.147(a)(2).  or  668.148(b). 

^2)  If  the  student  is  enrolled  in  a 
program  that  is  taught  in  English  with 
an  ESL  component,  and  the  student  is 
enrolled  in  that  program  and  the  ESL 
component,  the  student  must  take  either 
an  ESL  test  approved  under 
§  668.147(b),  or  a  test  in  the  student's 
native  language  approved  under 
§668.145.  668.147  or  668.148. 

(3)  If  the  student  is  enrolled  in  a 
program  that  is  taught  in  English 
without  an  ESL  component,  or  the 
student  does  not  enroll  in  the  ESL 
component  if  the  institution  offers  such 
a  component,  the  student  must  take  a 
test  in  English  approved  under 
§668.145. 

(4)  If  the  student  enrolls  in  an  ESL 
program,  the  student  must  take  an  ESL 
test  approved  under  §  668.147(b). 

(I))  Persons  with  disabilities.  (1)  An 
institution  shall  use  a  test  described  in 
§§  668.147(a)(3)  or  668.148(a)  for  a 
student  writh  a  documented  impairment 
who  has  neither  a  high  school  diploma 
nor  its  equivalent  and  who  is  applying 
for  Title  I\'.  HEA  program  fiinds. 

(2)  The  test  must  reflect  the  student's 
skills,  knowledge,  and  general  learned 
abilities  rather  than  reflect  the  student's 
impairment. 

(3)  The  institution  shall  dociunent 
that  a  student  is  disabled  and  unable  to 
be  ev  aluatrd  by  the  use  of  a 
conventional  test  from  the  list  of  tests 
approved  by  the  Secretary. 

(4)  Documentation  of  a  student's 
impairment  may  be  satisfied  by — 

(!)  A  written  determination  including 
a  diagnosis  and  recommended  testing 


accommodations  by  a  licensed 
psychologist  or  medical  physician;  or 

(ii)  A  record  of  such  a  determination 
by  an  elementar\'  or  secondary  school  or 
a  vocational  rehabilitation  agency 
including  a  diagnosis  and  recommended 
testing  accommodations. 

(Authority:  U.S.C.  1091(d)) 

§  668.1 54    Institutional  accountability. 

An  institution  shall  be  liable  for  the 
Title  rv,  HEA  program  funds  disbursed 
to  a  student  whose  eligibility  is 
determined  under  this  subpart  if  the 
institution — 

(a)  Used  a  test  administrator  who  is 
not  independent  of  the  institution; 

(b)  Violates  its  agreement  with  a  test 
administrator; 

(c)  In  any  way  compromises  the 
testing  process:  or 

(d)  Is  unable  to  document  that  the 
student  received  a  passing  score  on  an 
approved  test  as  specified  under 

§  668.149(b)(7). 

(Authority:  U.S.C.  1091(d)) 

§6*8.155   Approvad  Stat* procMS. 

(a)(1)  A  State  that  wishes  the 
Secretary  to  consider  its  State  process  as 
an  alternative  to  achieving  a  passing 
score  on  an  approved,  independently 
administered  test  for  the  purpose  of 
determining  a  student's  eligibiUty  for 
Title  rv.  HEA  program  funds  must  apply 
to  the  Secretary  for  approval  of  that 
process. 

(2)  To  be  an  approved  State  process, 
the  State  process  does  not  have  to 
include  all  the  institutions  located  in 
that  State. 

(b)  The  Secretary  approves  a  State's 
process  if — 

(1)  The  State  administering  the 
process  can  demonstrate  that  the 
students  it  admits  under  that  process 
without  a  high  school  diploma  or  its 
equivalent,  who  enroll  in  participating 
institutions  have  a  success  rate  as 
determined  under  paragraph  (h)  of  this 
section,  that  is  within  95  percent  of  the 
Success  rate  of  students  with  high 
school  diplomas;  and 

(2)  The  State's  process  satisfies  the 
requirements  contained  in  paragraphs 
(c)  and  (d)  of  this  section. 

(c)  A  State  process  must  require 
institutions  participating  in  the  process 
to  provide  each  student  they  admit 
without  a  high  school  diploma  or  its 
recognized  equivalent  with  the 
following  services — 

(1)  Orientation  regarding  the 
institution's  academic  standards  and 
requirements,  and  student  rights; 

(2)  Assessment  of  each  student's 
existing  capabilities  through  means 
other  Uian  a  single  standardized  test; 
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(a)  Tutoring  in  basic  verbal  and 
quantitative  skills,  if  appropriate; 

(4)  Assistance  in  developing 
educational  goals; 

C5)  Coimseling,  including  counseling 
regarding  the  appropriate  class  level  for 
that  student  given  the  student's 
individual's  capabilities;  and 

(6)  Follow-up  by  teachers  and 
counselors  regarding  the  student's 
classroom  performance  and  satisfactory 
progress  toward  program  completion. 

(d)  A  State  process  must — 

(1)  Monitor  on  an  annual  basis  each 
participating  institution's  compliance 
with  the  requirements  and  standards 
contained  in'the  State's  process; 

(2)  Require  corrective  action  if  an 
institution  is  found  to  be  in 
noncompliance  with  the  State  process 
requirements;  and 

(3)  Terminate  an  institution  from  the 
State  process  if  the  institution  refuses  or 
fails  to  comply  with  the  Slate  process 
requirements. 

(e)(1)  The  Secretary  responds  to  a 
State's  request  for  approval  of  its  State's 
process  within  six  months  after  the 
Secretary's  receipt  of  that  request.  If  the 
Secretary  does  not  respond  by  the  end 
of  six  months,  the  State's  process 
becomes  effective. 

(2)  An  approved  State  process  shall 
become  an  effective  alternative  to 
determine  a  student's  eligibility  for  Title 
rv.  HEA  program  funds  under  this 
subpart  six  months  after  the  date  on 
which  the  State  submits  the  process  to 
the  Secretary  f^r  approval,  if  the 
Secretary  approves  the  process. 

(f)  The  Secretary  approves  a  State 
process  for  a  period  not  to  exceed  five 
years. 

(g)(1)  The  Secretary  withdraws 
approval  of  a  State  process  if  the 
Secretary  determines  that  the  Stale 
process  violated  any  terms  of  this 
section  or  that  the  information  that  the 
State  submitted  as  a  basis  for  approval 
of  the  State  process  was  inaccurate. 

(2)  The  Secretary  provides  a  Slate 
with  the  opportunity  to  contest  a 
finding  that  the  Stale  process  violated 
any  terms  of  this  section  or  that  the 
information  that  the  State  submitted  as 
a  basis  for  approval  of  the  State  process 
was  inaccurate. 


(h)  The  Slate  shall  calculate  the 
success  rates  as  referenced  in  paragraph 
(b)  of  this  section  by — 

(1)  Determining  the  number  of 
students  with  high  school  diplomas 
who,  during  the  applicable  award  year 
described  in  paragraph  (i)  of  this 
section,  enrolled  in  participating 
institutions  and — 

(i)  Successfully  completed  education 
or  training  programs;  or 

(ii)  Remained  enrolled  in  education  or 
training  programs  at  the  end  of  that 
award  year; 

(2)  Determining  the  number  of 
students  with  high  school  diplomas 
who  enrolled  in  education  or  training 
programs  in  participating  institutions 
during  that  award  year; 

(3)  Determining  the  number  of 
students  calculated  in  paragraph  (h)(2) 
of  this  section  who  remained  enrolled 
after  subtracting  the  number  of  students 
who  subsequently  withdrew  or  were 
expelled  from  participating  institutions 
and  received  a  100  percent  refund  of 
their  tuition  under  the  institutions' 
refund  policies; 

(4)  Dividing  the  number  of  students 
determined  in  paragraph  (h)(1)  of  this 
section  by  the  number  of  students 
determined  in  paragraph  (h)(3)  of  this 
section; 

(5)  Making  the  calculations  described 
in  paragraphs  (h)(1)  through  (h)(4)  of 
this  section  for  students  without  a  high 
school  diploma  or  its  recognized 
equivalent  who  enrolled  in  participating 
institutions. 

(i)  For  purposes  of  paragraph  (h)  of 
this  section,  the  applicable  award  year 
is  the  latest  complete  award  year  for 
which  information  is  available  that 
immediately  precedes  the  date  on  which 
the  State  requests  the  Secretary  to 
approve  its  State  process,  except  that 
the  award  year  selected  must  be  one  of 
the  latest  two  completed  award  yoars 
preceding  that  application  date. 

(.^uthori^\•:  20U.S.C.  1091(d)) 

Note:  This  appendix  will  not  iippear  in  the 
Code  of  Federal  Regulations. 

Appendix  A  to  Preamble 

Ability-to-Benefit  (ATBh— Summary  nf 
Discussions  at  Regional  Meetings 

1.  (a)  How  should  the  Secretary  specify  a 
passing  score? 


At  three  of  the  regional  meetings,  it  was 
recommended  that  tests  be  normed  by 
different  populations  for  students  in  different 
educational  programs.  At  two  of  the  regional 
meetings,  it  was  recommended  that  test 
scores  be  those  recommended  by  test 
publishers.  At  one  of  the  regional  meetings, 
it  was  recommended  that  test  scores  should 
be  based  on  persistence  data. 

(b)  How  should  ATB  test  validity  for 
schools  with  testing  centers  located  on 
campus  be  addressed? 

This  issue  was  not  addressed  at  any  of  the 
regional  meetings. 

(c)  What  criteria  should  be  adopted  to 
determine  whether  an  ATB  test  is 
independently  administered? 

This  provision  was  only  addressed  at  one 
of  the  regional  meetings  where  the  consensus 
was  that  the  current  provisions  as  outlined  in 
the  December  12, 1989  Federal  Register 
notice  are  sufficient. 

2.  (a)  How  should  the  Secretary  determine 
whether  a  test  is  independently 
administered? 

The  consensus  at  all  four  of  the  regional 
meetings  was  that  the  Secretary  should  (1) 
continue  to  require  the  test  examiner  to  ■ 
certif>-  that  the  test  was  independently 
administered,  and  (2)  continue  to  permit 
testing  centers  at  a  school  to  administer  tests 
provided  that  the  testing  center  is  separate 
h°om  the  admissions  and  fmancial  aid 
process. 

(b)  What  standards  should  be  established 
for  the  development,  administration,  and 
scoring  of  examinations? 

This  issue  was  only  addressed  at  two  of  the 
regional  meetings.  The  consensus  at  one  of 
the  regional  meetings  was  that  a  test  should 
determine  both  a  student's  quantitative  and 
verbal  skill  levels.  The  consensus  at  the  other 
regional  meeting  was  that  tests  should  be 
reviewed  for  test  biases,  such  as  ethnicity, 
native  language,  and  disability. 

3.  How  often  must  a  state  submit  ATB 
plans? 

At  three  of  the  regional  meetings,  the 
consensus  was  that  a  state  should  only  have 
to  submit  a  plan  once  and  then  be  required 
to  resubmit  it  if  the  process  changed.  The 
consensus  at  the  other  regional  meeting  was 
that  a  state  should  have  to  submit  its  plan 
every  5  years  at  a  minimum. 

4.  What  factors  should  the  Secretary  use  to 
evaluate  the  effectiveness  of  a  state  plan? 

The  consensus  in  all  of  the  regional 
meetings  was  that  the  Secretary  should 
consider  such  factors  as  retention,  gradu.iiion 
and  placement  rates,  and  other  relevant 
measures  in  evaluating  the  effectiveness  of  a 
state  plan. 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  RP94-352-000] 

Submittal  of  Account  No.  191  Report; 
Western  Gas  Interstate  Company 

August  10, 1994. 

Take  notice  that  on  August  4, 1994, 
Western  Gas  Interstate  Company 
(Western)  in  compliance  with  the 
Commission's  order  of  June  18. 1993, 
Western  is  filing  a  report  showing  the 
final  balances  in  Account  No.  191  and 
detailing  any  amounts  collected  or 
disbursed  to  date  of  the  report. 

Western  states  that  it  terminated  its 
PGA  on  August  1,  1993,  with  a  balance 


in  Account  No.  191  of  $467,685.38. 
Western  states  that  the  balance  has  been 
billed  through  Western's  transportation 
service  with  Southern  Union  Gas 
Company. 

Western  states  that  the  worksheet 
attached  to  the  filing  depicts  the 
Account  No.  191  balance  as  of  August 
1,  1993,  and  all  amounts  collected  from 
that  time  to  the  date  of  this  report. 
Western  also  states^  that  also  shown  on 
the  worksheet  are  the  carrying  charges 
incurred  by  the  balance  in  this  account 
and  any  prior  month  adjustments. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 


D.C.,  20426.  in  accordance  with 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  17, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-20077  Filed  8-15-94;  8:45  am) 
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12345  W.  Alameda  Parkway. 
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District  of  Columbia,  42194  I 

Air  quality  planning  purposes;  designation  of  arpas: 

Wisconsin,  42198-42199 
NOTICES 
Air  programs;  fuel  and  fuel  additive  waivers: 

Ethyl  Corp..  42227-42201 
Clean  Air  Act: 

Citizens  suits;  proposed  settlements.  42227 
Memorandums  of  understanding: 

Food  and  Drug  Administration;  liquid  cheniiuil 
germicides  for  use  on  medical  devices.  42201 
I'esticide  registration,  cancellation,  etc.: 

Darium  metaborate.  etc..  42272 

Benlate  Fungicide,  etc.,  42261-422U2 

CHIPCO  RONSTAR  50WP  Herbicide,  etc..  422(.2-^22()3 

Kill-Ko  New  Improved  Roach  and  Ant  Killer,  c^tc,  422(13- 
42272  j 

Reports;  availability,  etc.:  I 

Neurotoxicity  risk  assessment  principles.  42:i6C>-42404 
Toxic  and  hazardous  substances  control: 

D(?velopmental  and  reproductive  toxicity;  testing 
guidelines  availability,  42272-42273 

Executive  Office  of  the  President 

Sep  Presidential  Doc:uments 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

McDonnell  Douglas,  421. S(i 
PROPOSED  RULES 
Airmen  certification: 

Aviation  maintenance  personnel;  certification,  training, 
experience,  and  currenf:y  requirements.  42430— 4244r> 
Airworthiness  directives: 

Short  Brothers.  PLC,  421H(i-42187  | 

NOTICES  • 

Meetings: 

Aviation  Rulemaking  Advisory  Committee,  4231^3-42324 

Research,  Engineering,  and  Development  Advisory 
Committee,  42325 
I'asscnger  facility  charges;  ajjplications,  etc.: 

•Quad  City  Airport.  IL,  42324-4232.T 

Federal  Election  Commission 

PROPOSED  RULES 

Contribution  and  expenditure  limitations  and  prohihitions: 
Ciimpaign  funds;  conversion  to  personal  use.  4218.'!- 
42180 

Federal  Emergency  Management  Agency 

NOTICES 

.Agency  information  coilt^ctloii  activities  under  t)MH 

review,  42273 
Disaster  and  emergent  y  areas; 
Ckforgja,  42273  ' 

Federal  Energy  Regulatory  Commission 

NOTICES 

i;l(M:tric  rate  and  corporate  regulation  filings: 

Washington  Water  Power  Co.  et  a!..  42220— J22.::i 
Natural  Cas  Policy  Act: 
.State  jurisdictional  agCMicies  tight  forniatioi'. 
recommendations;  pr«:liminary  findings- 
Texas  Railroad  Clonimission.  42223 
I'l-oliminary  permits  snrrendt^r: 
low.n  Hydroelectric  DiHCilopincnt  Corp.,  422.i  i 


Tuttlc  Creek  Hydro  .'\ssociat»?s,  42223 
Applications,  hearings,  dt^torminations.  etc.: 
Alabama-Tennessee  Natural  Gas  Co.,  42223 
Bear  Mountain  L.P.,  42224 
Colorado  Interstate!  Gas  Co.,  42224 
Equitrans.  Inc.,  42224 
National  Fuel  Gas  .Supply  Corp.,  42224 
Natural  Gas  Pipeline  Co.  of  America,  4222.'i 
Northwest  Pipeline  Corp.,  4222."> 
Overthrust  Pipeline  CIo.,  42220 
Questar  Pipeline  Co.,  42220 

Springfield  City  Utilities,  MU,  et  al.,  42225-42220 
Texas  Eastern  transmission  Corp.,  42226-42227 
Transcontinental  Gas  Pipe  Line  Corp.,  42227 
Trunkline  Gas  Co..  42227 

Federal  Highway  Administration 

NOTICES 

Environmental  statements:  notice  of  intent: 
Sacramento  County,  CA,  4232ri 

Federal  Maritime  Commission 

NOTICES 

I'reight  forwarder  licenses: 
SCR  International  Freight  i'orwarding.  Inc.,  et  al.,  42273- 
42274 


Federal  Railroad  Administration 

PROPOSED  RULES 
Railroad  workplac:c  safitty: 
Roadwav  Worker  Protection  Negotiated  Kidemaking 
Advisor\'  Committee!;  (istablishment.  42200-42203 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  42330 
Applications,  bearings,  dfti-rntiiiutions,  etc. 

KeyCorp  et  al,  42274 

NationsBank  Corp.,  42274-4227.'-. 

Financial  Management  Service 

.See  Fiscal  Service 


Fiscal  Service 

RULES 

Federal  Housing  Admitiistration  dehcntures;  issuance  in 
book  entry  form.  42101-421Q4 


Fish  and  Wildlife  Service 

RULES 

lindangered  and  threatened  sp(H:ies: 

Western  lily,  42171-42170 
Migratory  bird  hunting: 

S(!as(ms.  limits,  and  shooting  hours;  establishment,  etc. 
42474^2480 
PROPOSED  RULES 
I'ndangered  and  ihreattmed  species: 

Findings  on  petitions,  etc.,  42203-42204 
NOTICES 
Fiivironmciital  statenieiils;  availability,  etc: 

Big  Branch  Marsh  National  Wildlife  Refuge.  LA.  42282 
42283 
Marine  manuiiai  pcrrip.it  ajipHcations,  42282 
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Food  and  Drug  Administration 

PROPOSED  RULES 
Biological  products: 

Blood  establishments  and  products  and  g.-neral  biologies 

and  licensing;  regulatory  review  and  romnmnl 

request,  42193 
NOTICES 

Food  additive, petitions:  . 

Kurarny  Co..  42277 
Food  for  human  consumption: 

Identity  standards  deviation:  mnrket  testing  prrmils— 
Asparagus.  42276-42277 
CRAS  or  prior-sanctioned  ingredients: 

Aplin  &  Barrett  Ltd.  et  al.,  42277-42278 

Fuji  Oil  Co.,  Ltd.,  42278 

Food  and  Nutrition  Service 

NOTICES 

Privacy  Act: 

Computer  matching  programs,  42205—12205 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Numbered  official  badges  u.^e  to  identify  persons 
authorized  to  conduct  Federal  poultry  insppc  ti,.n 
42155-42156  f  y        i^ 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.; 
Pisgah  National  Forest,  NC,  42207^2200 
Tahoe  National  Forest,  CA,  42207 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Highgate  Springs,  VT;  border  station,  42275 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
.S>p  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 
Mousing  assistance  payments  (.Section  8)— 
Assisted  housing;  preferences  for  admission;  correction 
42159 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  42273-42279 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Immigration  (officers;  enforcement  authority 
enhancement,  424Q(>-42420 

Interior  Department 

See  Fish  and  Wildlife  .Service 
See  Land  Managen)ent  Bureau 
See  National  Park  .Service 

Internal  Revenue  Service 

NOTICES 

Capital  construction  funtl,  nonqualified  wifhdniwals- 
interest  rates,  42325-42.126 


International  Trade  Administration 
NOTICES 

Antidumping: 

Pure  and  alloy  magnesium  from— 
China  et  al.,  42209 
Applkutions,  heariii'-s,  detewUnntions,  etc.: 

Environmental  Protection  Agency.  42209 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Ceiling  fans  from— 

China,  42284-42285 
Grain-oriented  silicon  electrical  steel  from— 

Italy,  42285-42286 
Seamless  carbon  and  allov  standard,  line,  and  pressure 
steel  pipe  from — 

Argimtina  et  al..  42286 
Silicomanganese  from — 

Brazil  et  al.,  422Hi) 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction  el( 
VViIlinms.  Joel  T..  Ill,  et  al.,  42286-42287 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

RULES 

Organiziition,  functions,  and  authorilv  delegations- 
Assistant  Attorney  General,  Criminal  Division  4-'U,0- 
42161 
NOTICES 

Agency  information  c(jllection  activities  under  OMB 
review,  42287-42288 

Lat>or  Department 

See  Mine  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Meetings: 
Glass  Ceiling  Commission,  42289 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Idaho,  42279 
C;oal  leases,  exploration  licenses,  eti .: 

North  Dakota,  42279 
Environmental  statements;  availabilitv,  .;t( .: 

San  Bernardino  County,  CA,  42279— 12280 
R."H't\  ;.clions;  sales,  leases,  etc.: 

New  .Mexico,  42280-42282 
Survey  plat  filings: 

New  Mexico,  422H0 

Maritime  Administration 

NOTICES 

Capital  construciion  fund,  nonqualified  withdrawals- 
interest  rates,  42325-42326 

Voliinlarv'  Intermodal  .Senlift  Agre.-i:i,nt;  establishment 
424(>f>-42472 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Coal  mrne  .safety  and  health: 
I'nderground  coal  mines — 
Ventil.ition;  .safety  .standards,  42193-42194 
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National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Fisher-Price,  Inc.;  public  meeting,  42326 

National  Labor  Relations  Board 

NOTICES 
Privacy  Act: 
Systems  of  records.  42315 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeast  multispecies.  4217&-42179 
Tuna;  Atlantic  bluefin  fisheries,  42176 
NOTICES 
Capital  construction  fund,  nonqualified  vvithdrav^als; 

interest  rates.  42325-42326 
Meetings: 
Monterey  By  National  Marine  Sanctiiar\'  Advisory 
Council,  42209-42210 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lake  Chelan  National  Recreation  Area,  VVA.  4^283 

National  Register  of  Historic  Places: 
Pending  nominations.  42284 

Navy  Department 

NOTICES 

Inventions.  Government-owned;  availability  for  licensing, 

42212 
Patent  licenses; non-exclusive,  exclusive,  or  partially 
exclusive: 
Aneptek  Corp.,  42211 
First  Choice  Armor  &  Equipment,  Inc.,  42212 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Rulemaking  petitions: 
Ohio  Citizens  for  Responsible  Energy.  Inc.,  et  til.,  42182- 
42183  i 

NOTICES  T 

Meetings: 

Reactor  Safeguards  Advisory  Connnittoe.  42315^2316 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  42332-42357 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Bank  of  California.  42289-42309 
Batterjmarch  Financial  Management  et  al.,  42309—42315 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act.  42330 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Europe  (Central  and  Eastern)  and  former  Soviet  I'nion: 

assistance  (Presidential  Df^tonnination  No.  94—40  of 

August  8,  1994),  42147 
Jamaica;  emergency  militarj'  assistance  (Pnisidortial 

Determination  No.  94-41  of  Augiist  8,  1994),  42149 
Yugoslavia,  Federal  Republic  of  (.Serbia  and  Montenegro): 

stmctions  enforcement  (Presidential  Dt^tennlnatinn  No 

94-42  of  August  fi,  1994),  42151 


Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 

Applications;  exemptions,  renewals,  etc..  42320-42328 

Securities  and  Exchange  Commission 

RULES 
Securities: 
Employee  benefit  plan  oxemptive  rules;  phase-in  pt!riod 
extension,  42448 
PROPOSED  RULES 
Investment  companies: 
Pavment  for  services  with  brokerage  commission,  42187- 
42193 
Securities: 
Ownership  report  filing  by  officers,  directors,  and 

principal  security  holders  and  exemption  of  those 
persons  from  short-swing  profit  recovery  provisions, 
42449-42464 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc..  42317-42318 
Government  Securities  Clearing  Corp..  42319-42320 
MBS  Clearing  Corp.,  42320-42322 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Boston  Stock  Exchange,  Inc.,  42316 
Chicago  Stock  Exchange,  Inc.,  42317 
Cincinnati  Stock  Exchange.  Inc..  42318-42319 
Pacific  Stock  Exchange,  Inc.,  42322-42323 
Philadelphia  Stock  Exchange.  Inc..  42323 

State  Department 

RULES 

International  Traffic  in  Arms  regulations;  amendments. 

42158   - 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Consular  Affairs,  42323 

Textile  Agreements  Implementation  Committee 

.S'pf?  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

.See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

.See  Maritime  Administration 

.See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration    ' 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Fiscal  Service 
See  Internal  Revenue  Service 
NOTICES 

Ag(;nc:y  information  coUtrction  activities  under  OMB 
review.  42328-42329 


Separate  Parts  In  This  Issue 

Part  II 

Nuclear  Kegulatory  Coiiunission,  42332-42337 
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42422-12427 
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Administr.ition.  424.^0-42445 
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Title  3— 

The  President 


|FK  Doc.  94-20351 
Kilpd  8-15-94;  3:32  pm) 
Biili.ng  rode  4710-10-M 


Presidential  Documents 


Presidential  Determination  No.  94-40  of  August  8,  1994 

Transfer  of  $1  Million  in  FY  1994  Foreign  Military  Financing 
Funds  to  the  International  Military  Education  and  Training 
Account  To  Increase  Programs  for  Countries  of  Central  and 
Eastern  Europe  and  the  Former  Soviet  Union 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  610(a)  of  the  Foreien 
Assistance  Act  of  1961,  as  amended  (the  •'Act").  I  hereby  determine  th^a" 

BvailableTrTh  "  '^'  P^'^'f^  °^  ^^^  ^^*  '^^*  ''  -'"'-  of Ss  made 
ava  lable  for  the  purposes  of  section  23  of  the  Arms  Export  Control  Act 

5;;Pa"i^'rof1he°A:t.'  ^°"^°''^^^'  '''''''  ^""^^  ^^'^  ^^^'^^'^  ^^  ^hapte; 

I  hereby  authorize  the  use  of  the  aforesaid  $1  million  in  funds  made  available 
under  Chapter  5  of  Part  11  of  the  Act  to  increase  programsTr  countr^s 
of  Central  and  Eastern  Europe  and  the  former  Soviet  Union.  ^o^nt^es 

SpfJ^n^Zr^  authorized  and  directed  to  report  this  determination  imme- 
diately to  the  Congress  and  to  publish  it  in  the  Federal  Register. 


(XJxU^umaa  <rtu!iodbxiA^ 
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Presidential  Documents 


|FR  Doc.  94-20352 
Filed  ft-15-94;  3:33  pmi 
Billing  code  4710-10-M 


Presidential  Determination  No.  94-41  of  August  8,  1994 

Determination  To  Authorize  the  Furnishing  of  Emergency 
Military  Assistance  to  Jamaica  Under  Section  506(a)(1)  of  the 
Foreign  Assistance  Act  y  n  i  ui  me 

Memorandum  for  the  Secretary  of  Defense  [and]  the  Secretary  of  State 

Srn*ce'Vc''ori5fif-    ^'^^^^^^'-^   -«  by  .section   506(a)(1)   the  Foreign 

aslJit^e^^::;::::^^^^"^^  ^^^^^^' ''''-'  ^^^^'^-^  ---^'-  -•■'- 

(2)  the  emergency  requirement  cannot  be  met  under  the  authoritv  nf  th.. 
Arms  Export  Control  Act  or  any  other  law  except  section  506  of  the  Act 

Therefore.  I  hereby  authorize  the  furnishing  of  up  to  51,500  000  in  defense 
articles   from   the   stocks   of  the   Department   of  Defense,    defense  ser^^^ces 
of  the  Department  of  Defense,  and  militaiy-  education  and  training  to  Saica 
The  Secretar>'  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in^he  Fedtil  Roister 


IXrtuUju^A  "^^^0^1^^ 
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Presidential  Documents 


Presidenlial  Delerminalion  No.  9*-42  of  August  8,  1994 

Drawdown  of  Commodities  and  Services  from  the  Inventory 
and  Resources  of  the  Department  of  the  Treasury  To  Support 

MTn^^gro  '"'*'"'''"■'"•       "«■-"'      Against     lerhia    "Ld 


1  iii^si  8-l.S-'t4:  ■J-34  ,..;  | 


Memorandum  for  the  Secretary  of  State  (andl  the 
Secretary  of  the  Treasury 

Pursuant  to  the  authority  vested  in  me  by  sec  tion  5 

Assistance  Act   of  1961,   as   amended.   22   U.S.C.   2:i48a[r)(2)   (-he 

1  hereby  determine  that:  '**o<mi.;izj   (,ne 


52(cj(2j  of  the  Foreign 
■A(f). 


(1)  as  a  result  of  an  unforeseen  emerpenrv    thn  nrnvjcir^,.,    ^t        ■  . 
l",ed  Stat;rd    ""''^""  "  '"P"'^^"^  '"  '^'^  "^'--"   ''-^'--'^  of  ," 

anSunder:S!^tS^?Sn^;h:^r  '''  ^™^^'^^^^"  '^^  ''  --^■ 

In?v'?rlr  '^''^''^  the  drawdown  of  commodities  and  services  from  the  inven- 
tory and  resources  of  the  Department  of  the  Treasurv  of  an  aoiega'e  vahm 
not  to  exceed  $1.1  million  to  support  internationarsanctions°°eXcement 
efforts  against  Serbia  and  Montenegro,  in  addition  to  that  wh  ch     direT^ec 
in  Presidential  Determination  94-16  of  March  16.  1994.  clirected 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
lo  tne  Congress  and  to  arrange  for  its  publication  in^he  FedorTSegLter 


OOXUUUOA  <rtUiodH^A^ 


Kdilorial   nole:    For    th,.    I'r..si,i,.nrs    ).  •;,  r    t.,   the   .S..n. 


H.T7. 


it<>   iJii   the   iirsi-is   i'i;5h.,rj 


'-!.n  M-n.  s.v  iss,,..  32  of  ih..  Wr.^iy  ,:o:upil„,ion  of  Pr,',id,;uial  Dor, 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[Docket  No.  94-035-2] 

Importation  of  Fuji  Variety  Apples 
From  Japan  and  the  Republic  of  Kor«a 

AGENCY:  Animal  and  PlaiU  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the  Fruits 
and  Vegetables  regulations  to  allow  the 
importation  of  Fuji  variety  apples  from 
Japan  and  fhe  Republic  of  Korea.  As  a 
condition  of  entry,  the  Fuji  variety 
apples  have  to  be  cold  treated  and 
fumigated  for  certain  injurious  inse«:ts 
ill  Japan  or  the  Republic  of  Korea  under 
the  super\'ision  of  the  Animal  and  Plant 
Health  Inspection  Ser\'ice.  The  Fuji 
variety  apples  also  have  to  be  inspeded 
by  the  Animal  and  Plant  Health 
In.spcction  Service  and  the  national 
plant  protection  agency  in  Japan  or  the 
Republic  of  Korea  prior  to  export.  This 
action  relieves  restrictions  on  the 
importation  into  the  United  States  of 
Fuji  variety  apples  from  Japan  and  the 
Republic  of  Korea  without  presenting  a 
significant  risk  of  introducing  injurious 
insects  into  the  United  States. 
EFFECTIVE  DATE:  August  17,  1994. 
FOR  FURTHER  INF0RMATK5N  CONTACT:  Mr. 
Peter  M.  Grosser  orMr.  Frank  E:  Cooper, 
Senior  Operations  Officers,  Port 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  632, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6790. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR  319.56 
through  319.56-^  (refeired  to  below  as 
ihe  regulation.sJ  prohibit  or  restrict  the 


importation  into  the  United  Slates  of 
fruits  and  vegetables  from  certain  parts 
of  the  world  to  prevent  the  introduction 
and  dissemination  of  injurious  insects 
that  are  new  to  or  not  widely  distributed 
within  and  throughout  the  United 
States. 

On  June  8,  1994,  we  published  in  the 
Federal  Register  (59  FR  29557-29559 
Docket  No.  94-03.5-1)  a  document  in  ' 
r    which  we  proposed  to  amend,  the 
regulations  to  allow  Fuji  variety  apples 
from  Japan  and  the  Republic  of  Korea  to 
be  imported  into  the  United  States 
under  certain  conditions.  The 
importation  of  Fuji  variety  apples  from 
Japan  and  the  Republic  of  Korea  has 
been  prohibited  because  of  the  risk  that 
(hey  could  introduce  injurious  insects 
into  the  United  States.  We  proposed  to 
allow  importation  at  the  request  of  those 
countries'  ministries  of  agriculture  and 
after  determining  that  the  apples  could 
be  imported  under  certain  conditions 
without  significant  pe.st  risk. 

We  solicited  comments  on  the 
proposed  rule  for  a  30-day  period 
ending  on  July  8,  1994.  We  received  two 
comments  by  that  date.  In  one,  a  foreign 
mini.str}'  of  agriculture  supported  the 
proposal. 

In  the  other,  a  State  department  of 
agriculture  expressed  concerns 
regarding  the  possible  spread  into  the 
United  Slates  of  three  fungal  diseases 
IDiplocarpon  mali.  Monilinia  mo!i.  and 
Altcrnnria  mali)  known  to  affect  apples 
in  Japan  and  the  Pacific  rim.  Two  of  the 
diseases  are  exotic  to  the  United  States 
and  the  other  is  known  to  n<.(  ur  only  in 
the  Southeastern  United  Slates.  The 
commenter  recommends  that  we 
condm-tpesl  risk  assessments  for  fhe 
three  di.seases  in  order  to  determine  if 
mitigation  measures  are  necessar\'. 

Prior  to  proposing  to  allow  Fuji 
\  ariely  apples  to  be  imported  from 
Japan  and  the  Republic  of  Kon,'a.  we 
assessed  the  risk  of  exotic  pests  lining 
introduced  into  the  Uniled  States  on  the 
apples.  Based  on  this  assessment,  we 
believe  that  the  risk  of  the  three  fungal 
diseases  spreading  into  the  United 
States  will  be  mitigated  bv  numerous 
factors.  For  instance,  the.se  three  fungal 
diseases  are  primarily  leaf  pathogens 
and  seldom  infect  fruit,  unless 
iiKiculum  pressures  are  high. 
Furthermore,  the  routine  cultural 
practices  for  Fuji  variety  apple 
production  in  Japan  and  the  Republic  of 
Korea,  such  as  orchard  .s.initation  and 


the  bagging  oi  fruit,  elfectively  suppre.ss 
outbreaks  of  these  diseases.  Finally,  we 
believe  that  the  required  inspection's  of 
the  fruit  following  treatment  in  Japan  or 
the  Republic  of  Korea  will  allow  us  to 
easily  identify  fruit  infected  with  any  of 
the  three  fungal  diseases  and  prevent  its 
entiT  into  the  United  States. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
without  change. 

EfTeclive  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.   ' 
Immediate  implementation  of  this  rule 
is  neces.sary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  Making  this  rule  effective 
immediately  will  allow  interested 
producers  and  others  in  the  marketing 
chain  to  benefit  from  this  additional 
source  of  fruit.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Ser\ice  has 
determined  -that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register. 

Executive  Order  12866  and  Reeulalorv 
Flexibility  Act  ' 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 
We  are  amending  the  Fruits  and 
Vegetables  regulations  by  allowing  the 
importation  of  Fuji  variety  apples  from 
japan  and  the  Republic  of  Koi«a. 

According  to  an  estimate  by  the 
International  Apple  Institute.  U.S. 
growers  produced  approximately  160 
million  pounds  of  Fuji  apples  in  1993, 
about  1..5  percent  of  the  total  U.S.  apple 
production  for  that  year.  It  is  likely  thai 
this  estimate  understates  the  amount  of 
Fuji  apples  produced  domestically,  as 
Fuji  acreage  in  California.  Washington, 
and  other  States  is  expanding  rapidly  ' 

About  75  percent  of  the  Fuji  variety 
apples  grown  in  the  United  States  are 
grown  in  California  and  Washington.  In 
1993.  growers  in  California  and 
Washington  produced  about  60  million 
pnunils  per  St.^fe,  while  growers  in 
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other  States  produced  a  total  of  about  40 
million  pounds.  Statistics  on  the 
number  of  domestic  growers  of  Fuji 
apples  and  their  sizes  are  not  available. 

Most  of  the  domestic  production  of 
Fuji  apples  is  exported  because  demand, 
and  consequently  the  price,  for  Fuji 
apples  is  quite  low  in  the  United  States 
as  compared  to  other  countries, 
particularly  in  the  Pacific  Rim.  Prices  of 
$30  to  S50  per  40-pound  box 
(depending  upon  quality]  are  common 
in  Hong  Kong,  Taiwan,  and  other  Pacific 
Rim  markets.  Dontestic  buyers, 
however,  have  been  paying  less  than 
half  that  price. 

Growers  in  the  Republic  of  Korea 
produce  annually  about  923  million 
pounds  of  Fuji  variety  apples.  APHIS 
estimates  that  about  220,000  to  440.000 
pounds  of  Fuji  variety  apples  might  be 
exported  per  year  fron^the  Republic  of 
Korea  to  the  United  States.  This 
estimate  assumes  the  Republic  of 
Korea's  exports  to  the  United  States  will 
approach  levels  currently  exported  to 
European  countries. 

Japanese  growers  produce  annually 
about  1.18  billion  pounds  of  Fuji  variety 
apples,  just  over  half  of  Japan's  total 
annual  apple  production.  APHIS 
estimates  that  exports  to  the  United 
States  of  all  varieties  of  Japanese  applus 
would  probably  never  exceed .2.2 
million  pounds. 

It  is  unlikely  that  imports  of  Fuji 
variety  apples  from  Japan  and  the 
Republic  of  Korea  will  reach  the 
estimated  levels  above,  due  to  the  low 
demand  and  low  price  for  Fuji  variety 
apples  in  the  United  States.  However, 
even  if  imports  were  to  reach  2.6 
million  pounds  (2.2  million  pounds 
from  Japan  and  440,000  pounds  from 
the  Republic  of  Korea),  this  would 
constitute  less  than  1.4  percent  of 
domestic  production  of  Fuji  variety 
apples.  Consequently,  allowing  Fuji 
variety  apples  to  be  imported  from 
Japan  and  the  Republic  of  Korea  will  not 
have  a  significant  economic  impact  on 
domestic  Fuji  variety  apple  producers  or 
other  small  entities. 

lender  these  circumstances,  the 
.administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  e<:onomic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  allows  Fuji  variety  apples  to 
be  imported  into  the  United  States  from 
Japan  and  the  Republic  of  Korea  under 
certain  condition.s.  State  and  local  laws 
and  regulations  regarding  Fuji  variety 
apples  imported  under  this  rule  will  bti 
preempted  while  the  fruit  is  in  foreign 
(.ommerce.  Fresh  apples  are  generally 


imported  for  immediate  distribution  and 
sale  to  the  consuming  public,  and  will 
remain  in  foreign  commerce  until  sold 
to  the  uhimate  consumer.  The  question 
of  when  foreign  commerce  ceases  in 
other  cases  must  be  addressed  on  a  case- 
by-case  basis.  No  retroactive  effect  will 
be  given  to  this  rule;  and  this  rule  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests,  Quarantine. 

7  CFR  Part  319 

Bees,  Coffee.  Cotton.  Fruits,  Honey. 
Imports,  Incorporation  by  reference. 
Nursery  Stock.  Plant  diseases  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice. 
Vegetables. 

Accordingly,  title  7.  chapter  III,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  300— INCORPORATtON  BY 
REFERENCE 

1.  The  authority  citation  lor  part  300 
is  revi.sed  to  read  as  follows: 

Authority:  7  II.S.C.  ISOoo.  154.  161.  Ift2, 
lb7;7CfK2.17.  2.51.  and  371. 2((.). 

2.  In  §  300.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§300.1    Materials  incorporated  by 
reference. 

(a)  The  Plant  Protection  and     ~ 
Quarantine  Treatment  Manual,  which 
was  revised  and  reprinted  November  30, 
1992,  and  includes  all  revisions  through 
August  1994,  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Offic:t; 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  .S52(a)  and  1  CFR  part. 51. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  a-uthority  citation  for  part  319 
continues  to  read  as  follows: 

Aulherity:  7  U.S.C  ISOdd.  ISOee.  ISOff. 
ir.l-Ui7.  450;  21  li.S.C.  i:ih  ami  Klfia:  7  i^R 
2  17,  2.51.<intl:i71.2li;). 


4.  In  Subpart — Fruits  and  Vegetables, 
a  new  §  319.56-2cc  is  added  to  read  as 
follows: 

§319.56-2cc    Administrative  instructions 
governing  the  entry  of  Fuji  variety  apples 
from  Japan  and  the  Republic  of  Korea. 

Fuji  variety  apples  may  be  imported       ' 
into  the  United  States  from  Japan  and 
the  Republic  of  Korea  only  under  the 
following  conditions: 

(a)  Treatment  and  fumigation.  The 
apples  must  be  cold  treated  and  then 
fumigated,  under  the  supervision  of  an 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  inspector,  either  in 
Japan  or  the  Republic  of  Korea,  for  the 
peach  fruit  moth  [Carposina 
niponensis),  the  yellow  peach  moth 
[Conogethes  punctiferalis),  the  fruit  tree 
spider  mite  (Tetranychus  viennensis), 
and  the  kanzawa  mite  (T.  kanzawaf),  in 
accordance  with  the  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  is  incorporated  by  reference  at 
§300.1  of  this  chapter. 

(b)  APHIS  inspection.  The  apples 
must  be  inspected  upon  completion  of 
the  treatments  required  by  paragraph  (a) 
of  this  section,  prior  to  export  from 
Japan  or  the  Republic  of  Korea,  by  an 
APHIS  inspector  and  an  inspector  from 
the  national  plant  protection  agency  of 
Japan  or  the  Republic  of  Korea.  The 
apples  shall  be  subject  to  further 
disinfection  in  the  exporting  country  if 
plant  pests  are  found  prior  to  export. 
Imported  Fuji  variety  apples  inspected 
in  japan  or  the  Republic  of  Korea  are 
also  subject  to  inspection  and 
disinfection  at  the  port  of  first  arrival,  as 
provided  in  §  319.56-6. 

(c)  Trust  fund  agreements.  The 
national  plant  protection  agency  of  the 
exporting  country  must  enter  into  a  trust 
fund  agreement  with  APHIS  before 
APHIS  will  provide  the  services 
necessary  for  Fuji  variety  apples  to  be 
imported  into  the  United  States  from 
Japan  or  the  Republic  of  Korea.  The 
agreement  requires  the  national  plant 
protection  agency  to  pay  in  advance  of 
each  shipping  season  all  costs  that 
APHIS  estimates  it  will  incur  in 
providing  services  in  Japan  or  the 
Republic  of  Korea  during  that  shipping 
season.  These  costs  include 
administrative  expenses  and  all  salaries 
(including  overtime  and  the  Federal 
share  of  employee  benefits),  travel 
expenses  (including  per  diem  expenses), 
and  other  incidental  expenses  incurred 
by  APHIS  in  performing  these  services. 
The  agreement  requires  the  national 
plant  protection  agency  to  deposit  a 
certified  or  cashiers  check  with  AP-HIS  . 
for  the  amount  of  these  costs,  as 
estimated  by  APHIS.  If  the  deposit  is  not 
sufficient  to  meet  all  costs  incurred  by 
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APHIS,  the  agreement  further  requires 
the  national  plant  protection  agency  to 
deposit  with  APHIS  a  certified  or 
cashiers  check  for  the  amount  of  the 
remaining  costs,  as  determined  by 
APHIS,  before  APHIS  will  provide  any 
more  services  necessary  for  Fuji  variety 
apples  to  be  imported  into  the  United 
States  from  that  countr>'.  After  a  final 
audit  at  the  conclusion  of  each  shipping 
season,  any  overpayment  of  funds  will 
be  returned  to  the  national  plant 
protection  agency,  or  held  on  account 
until  needed,  at  that  a^'ency's  option, 
(d)  Department  not  responsible  for 
damage.  The  treatments  prescribed  in 
paragraph  (a)  of  this  section  are  judged 
from  experimental  tests  to  be  safe  for 
use  with  Fuji  variety  apples  from  Japan 
and  the  Republic  of  Korea.  However,  the 
Department  assumes  no  responsibility 
for  any  damage  sustained  through  or  in 
the  course  of  such  treatment  or  by 
compliance  with  requirements  under 
paragraph  (a)  or  (b)  of  this  section. 

Done  in  Washington,  DC.  Xhv  1  ltd  dav  of 
August  1994. 

William  S.  Wallace. 

Acting  Administrator,  Animn!  and  Plnnt 

Health  Inspection  Strvice. 

IFK  Doc.  &4-20181  Filed  8-16-^4.  845  .ij!i| 
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Food  Safety  and  Inspection  Service 
9  CFR  Part  381 

(Docket  No.  9t-037F) 
[RIN  0583-AB54] 

Badges  lor  Persons  Authorized  to 
Conduct^ederal  Poultry  Inspection 

AGENCY:  Food  Safety  and  Iiisjitction 
Service,  USDA. 
ACTION:  Final  rule.' 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)'is  amending 
the  poultry  products  inspection 
regulations  to  require  the  use  of 
numbered  official  badges  to  identify 
persons  authorized  to  conduct  Federal 
inspection  under  the  Poultry  Products 
Inspection  Act.  Such  persons  may  be 
our  employees  or  employees  of  ofht-r 
Federal  agencies  or  State  agencies 
working  under  agreements  with  us.  The 
amendment  confirms  our  current 
practice  of  issuing  badges  to  such 
persons  and  removes  an  inconsi.stem:y 
tietwoen  the  meat  and  the  poultrj' 
products  inspection  regulations. 
EFFECTIVE  DATE:  August  17.  1094. 
FOR  FURTHER  WFORMATJON  CONTACT:  Dr. 
Lester  Nordyke,  Director.  Federal-State 
Relations,  Inspection  Operations.  Food 
^fety  and  Inspection  Servi(.-e,  U.S. 


Department  of  Agriculture.  Washington. 
D.C.  202,50;  telephone.  Area  Code  (2021 
720-6313. 

SUPPLEMENTARY  INFORMATIOM: 
Background 

Under  the  Federal  Meat  Inspection 
Act  (FMIA— 21  U.S.C.  601  at  seq.)  and 
the  Poultry  Products  Inspection  Art 
(PPIA-21  U.S.C.  451  ef  seq.),  the 
Secretary  of  Agriculture  is  responsible 
for  carrying  out  inspection  programs  for 
assuring  that  meat,  meat  food,  and 
pouhry  products  prepared  for 
distribution  in  commerce  are  safe,  not 
adulterated,  and  properiy  marked, 
labeled,  and  packaged.  The  Secretary  is 
required  to  staff  the  programs  with 
persons  appointed  for  the  purpose  of 
conducting  ante-mortem  and  post- 
mortem inspection  of  livestock  and 
poultry;  inspection  of  facilities, 
equipment,  and  sanitation  at  official 
establishments:  and  inspection  of 
further  processing  of  meat  and  poultry. 
Under  regulations  implementing  the  ' 
FMIA  and  PPIA,  persons  authorized  to 
■conduct  inspection  in  meat  and  poultn,- 
slaughtering  and  further  processing 
e.stabiishmentsare  provided  with 
appropriate  identification. 

The  Federal  meat  inspection 
regulations  have  long  required  the  use 
of  a  numbered  official  badge  to  identify 
each  Federal  meat  in.spettor  who  is 
entitled  to  enter  the  premises  of  official 
establishments  to  conduct  inspet:tion. 
Since  the  merger  of  the  meat  and 
poultry  inspection  programs  in  the  early 
1070s.  the  badge  has  also  been  used  to" 
identify  poultry  inspectors  carrying  out 
maiuialory  inspection  under  the  PPIA. 

The  poultry  products  inspection 
regulations  currently  require  that 
inspectors  have  with  them  at  M  times 
the    ineans  of  identififation"  furnished 
to  them  by  !-'.i-  Department.  The 
regulations  liave  also  required  that 
■"licenses"  be' issued  to  persons  carryip.g 
out  Federal  poultry  inspection  unde'r 
agreements  with  State  or  other  agencies. 
These  requirements  originated  in  the  era 
when  the  inspection  of  poultry  for 
condition  and  wholesomeness  was  one 
of  the  Department's  voluntary 
inspection  and  certification  progranus. 

I'SDA  administered  voluntary  poultry 
inspection  in  cooperation  with  State 
and  otiier  agencies,  with  poultry 
processing  establishments  paving  fees 
for  the  ser\ice.  For  much  of  this  work, 
the  Department  entered  into  cooperative 
agreements  with  Stnte  agenc:ies  whose 
USDA-licensed  personnel  operated 
under  USDA  supen-ision. 

After  the  PPLA  was  enacted  and 
I'edtral  inspection  of  poultry  products 
prtfpared  for  distribution  in  common:e 


became  mandatory,  the  need  for 
cooperative  agreements  was  reduced. 
Even  so,  the  mandatory  pouhry 
products  inspection  regulations  that 
were  prom.ulgated  in  February  1958  (23 
FR  731)  to  implement  the  PPIA  carried 
over  from  the  earlier  regulations 
provisions  allowing  the  Secretary  to 
authorize  "hcensed"  Federal  or  State 
employees  to  conduct  Federal  poultry 
inspection.  Such  authorized  State     ' 
personnel  have  performed  Ftnleral 
inspection  according  to  Federal-Stale 
agreements  concluded  under  tl;e 
Talmadge- Aiken  Act  of  1962  (7  U  S  C 
450). 

Before  the  meat  and  poultry 
inspection  programs  were  merged, 
poultry  inspectors  who  were  USDA 
employees  used  Department 
identification  cards  as  their  means  of 
identification.  Employees  of  cooperating 
Federal  or  State  agencies  who  were 
authorized  to  conduct  Federal  poultry 
inspe<:tion  were  issued  license  cards.' 
The  license  cards  for  the  State 
employees  thus  served  the  same 
purpose  as  USDA  identification  cards  of 
Federal  poultry  inspectors  and  the 
badges  of  Federal  meat  inspectors 
In  May  1972.  FSIS  amended  the 
poultry  products  inspection  regulations 
to  implement  the  Wholesome  Poultry 
Products  Act  of  1968.  The  amendments 
reflected  the  organizational  merger  of 
poultry  and  meat  inspection.  Since  that 
time,  poultry  inspection  has  been 
administered  in  the  same  way  as  meat 
inspection.  TJie  .same  method  of 
credentialling— the  badge— is  used  for 
both  meat  and  poultry  inspectors:  State 
employees  performing  Federal 
inspection  under  "Talmadge-.^iken" 
agreements  also  are  issued  Federal 
inspe(.tinn  badges 

Tilt'  Final  Biih 

Tht^rnfore.  the  Agency  is  riT.ii'. ing 
and  reserving  section  381.30  of  t!je  " 
poultry  products  inspetlion  regulations 
to  delete  the  requirement  for  issuance  of 
a  license  to  Ron-USD.\  employees  who 
are  authorized  to  couduct  Federal 
poultry  inspection.  Section  381.31. 
which  governs  conditions  for 
expiration,  suspension,  and  reyo<:ation 
of  licenses,  is  also  being  deleted.  Th« 
suspension  and  revocation  previsions  of 
this  section  have  not  been  invoked  since 
the  merger  of  the  meat  and  poultry 
inspection  programs.  The  qualifirations 
and  f:onditions  of  ser\  ice  of  non-USDA 
employees  who  are  authorized  to 
conduct  Federal  poultry  inspecrtion  are 
contained  in  the  agreements  between 
FSIS  and  cooperating  agencies.  Finall\ 
the  .Agency  is  revising  section  381.33. 
concerning  identification  of  inspectors, 
to  require  the  use  of  the  nunihert>d 
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official  inspection  badge  for  such 
identification. 

-  Executive  Order  J  2866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778, 
Civil  Justice  Reform.  This  mle:  (1) 
preempts  all  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Effect  on  Small  Entities 

The  Acting  Administrator,  FSIS,  has 
determined  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  {5 
U.S.C.  601  et  seq.). 

Administrative  Procedure  Act 

Because  this  amendment  is  an 
amendment  of  Agency  procedure,  with 
nugatory  public  impact,  this  rulemaking 
is  exempted  under  the  Administrative 
Procedure  Act  (APA— 5  U.S.C. 
553[b){3)(A))  firdm  the  requirement  for 
notice  and  opportunity  for  public 
comment.  Similarly,  because  this 
amendment  concerns  only  Agency 
procedure  and  is  without  measurable 
public  impact,  this  rulemaking  is 
exempt  for  good  cause  from  the  APA 
requirement  that  a  substantive  rule  be 
published  30  days  prior  to  its  effective 
date  (5  U.S.C.  553(d)). 

List  of  Subjects  in  9  CFR  Part  381 

Goven-.ment  employees,  Poultry  and 
poultry  products. 

For  the  reasons  set  out  in  the 
preamble,  9  CFR  part  381  is  ameniied  as 
follows: 

PART  381— MANDATORY  POULTRY 
PRODUCTS  INSPECTION 

1.  The  authority  citation  for  pari  AHX 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138F;  7  V.SXZ.  4')0:  21 
U.S.C.  451^70;  7  CFR  2.17,  2,55. 

2.  Sections  381.30  and  381.31  are 
removed  and  reserved  and  sedion 
381.33  is  revised  to  read  as  follows: 

§381.33    Identification. 

Each  inspector  will  be  furnished  with 
a  nimibered  official  inspection  badge, 
which  shall  remain  in  his  or  her 
possession  at  all  times,  and  which  shall 


be  worn  in  such  manner  and  at  such 
times  as  the  Administrator  may 
prescribe.  This  badge  shall  be  sufficient 
identification  to  entitle  the  inspector  to 
admittance  at  all  regular  entrances  and 
to  all  parts  of  the  establishment  and 
premises  to  which  the  inspector  is 
as.sigoed. 

Doiu;  at  U'a.shington,  EK],  on  August  11, 
l'W4. 

Patricia  Jen.sea, 

Acting  Assistant  SfKTt^tary,  Ktarkctina  and 
Inspection  Sen-ices. 

|FR  Doc.  94-20184  Filed  ft-16-94:  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-216-AD;  Amendment 
39-8973;  AD  94-15-02] 

Airworthiness  Directives;  McDonnell 
Dou^as  Model  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in  a 
reference  to  a  service  bulletin  called  out 
in  the  above-captioned  airworthiness 
directive  (AD)  that  was  published  in  the 
Federal  Register  on  July  20, 1994  (59  FR 
36932).  A  typographical  error  in  the 
service  bulletin  reference  resulted  in  a 
reference  to  a  service  document  that 
does  not  exist.  This  action  is  ne«;essary 
to  ensure  that  certain  necessary  repairs 
are  performed  in  accordance  with 
appropriate  service  instructions. 
DATE$:  Effective  August  19.  1094. 

The  incorporation  by  reference  ot 
certain  publications  listed  in  the 
rej^ulotions  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
August  19,  1994  (.59  FR  36932,  July  20, 
1994  J. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  A54-31,  dated  September  17, 
1992,  as  listed  in  the  regulations,  was 
previously  approved  by  the  Director  of 
tiie  Federal  Register  of  November  2, 
1992  (57  FR  47991.  October  21,  1992). 

FOR  PURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer,- 
Airframe  Branch,  ANM-121L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
98H-5.124;  fax  (310)  988-5210. 


SUPPLEMENTARY  INFORMATION: 
Airworthiness  directive  (AD)  94-15-02, 
amendment  39-8973,  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  .series  airplanes,  ivas  published  in  the 
Federal  Register  on  July  20, 1994  (59  FR 
36932).  Among  other  things,  that  AD 
requires  inspections  to  verify  the 
installation  and  tightness  of  the  shear 
pins,  shear  pin  retainers,  and  shear  pin 
retainer  attaching  parts  in  the  aft  end  of 
the  center  pylon  thrust.link,  and  repair, 
if  necessar)'. 

As  published,  paragraph  (a)(3)  of  that 
AD  contained  a  reference  to  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin 
A54-31,  Revision  1,  as  a  source  of 
service  information  related  to 
accomplishing  a  repair  of  the  shear  pin 
retainer  and  attaching  parts.  Due  to  a 
typographical  error,  the  issue  date  of 
that  service  bulletin  was  listed  as  "June 
3, 1994,"  rather  than  the  correct  date  of 
"June  3,  1993."  (This  date  was  cited 
correctly,  however,  in  other  portions  of 
the  rule  that  contained  references  to  this 
.same  service  buljetin.)  As  a  result,  the 
service  bulletin  referenced  in  paragraph 
(a)(3)  of  the  published  AD  does  not 
exist. 

Since  it  is  essential  that  operators 
perform  repairs  in  accordance  with 
appropriate  and  available  service 
instructions,  this  document  changes  the 
issue  date  of  the  service  bulletin  cited 
in  paragraph  (a)(3)  of  AD  94-1.5-02, 
amendment  39-8973,  to  read  as:  "June 
3, 1993." 

The  effective  date  of  the  rule  renin! ms 
Augu.st  19,  1994. 

Since  no  other  portion  of  the 
regulatory  information  has  been 
changed,  the  final  rule  is  not  being 
republished. 

Issued  in  Renlon.  VViishingtun,  on  Aiij;!isl 
11,  1994. 

Darrell  M.  Pederson, 
Actini;  Mnnnger,  Transport  Airplunn 
Pirectorcite,  Aircraft  Certification  Serviiv. 
IFR  Dor..  94-20160  Filtjd  8-16-94;  8:45  iiu.l 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Limited  Marketing  Activities  From  a 
United  States  Location  by  Certain 
Firms  and  Their  Employees  or  Other 
Representatives  Exempted  Under 
Commodity  Futures  Trading 
Commission  Rule  30.10 

AGENCY:  Commodity  Ftitures  Trading 

Commission. 

ACTION:  Order. 
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SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission  "  or 
■CFTC"),  subject  to  the  conditions 
specified  below,  is  expanding  the 
category  of  persons  to  whom  firms 
operating  pursuant  to  the  Limited 
Marketing  Order  issued  on  October  2H, 
1992  may  direct  limited  marketing 
conduct  with  respect  to  foreign  futures 
or  option  contracts  within  the  United 
States  through  their  employees  or  other 
representatives.  The  relief  as  originally 
issued  was  limited  to  conduct  direcied 
towards  institutions  and  governmental 
entities  identified  in  condition  5  of  the 
Limited  MarketingOrder  whose 
description  in  terras  of  status  and  assets 
has  been  derived  generally  from  the 
definition  of  "qualified  eligible 
-  participant"  ("QEP")as  Ihattenn  is 
defined  in  Commission  rule  4.7(nMl)(>i) 
17  CFR  4.7(a)(lMii).  This  Order  will 
expand  the  relief  to  conduct  directed 
towards  all  "accredited  investors"  as 
that  term  is  defined  in  the  Securitie^s 
and  Exchange  Commission's  ("SEC") 
Regulation  D  issued  pursuant  to  the 
Set:urities  Act  of  1933. 
EFFECTIVE  DATE:  August  17.  1TO4. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
C.  Kang,  Esq.,  or  Francey  L.  Youngherg. 
Esq..  Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  N.VV.. 
Washington.  D.C.  20581.  Telephone: 
(202;  254-8955. 

SUPPLEMENTARY  INFORMATION:  On 
Ocrlober  28. 1992.  the  Commission 
issued  an  Order  under  nile  30.10. 17 
CFR  30.10.  to  permit  firms  that  fiave 
n-Cfived  rule  30.10  relief,  to  engage  i» 
limited  marketing  conduct  with  respect 
to  foreign  futures  or  option  contracts 
within  the  United  Slates  through  their 
employees  or  other  representatives.  .57 
FR  49fi44  (November  3,  1992). 

Among  other  conditions.'  IheOrtUr 
provided  that  such  .solit:italion  or 
marketing  activities  occurring  uilhiii 
the"  Uiu'ted  States  be  limiled  to  such 
activities  directed  towards  certain 
institutions  and  governmental  entities 


•  Ini-  Limited  M«rki-;ii!g(Ml,.r  .iI.m,  f ptj . i i rfd  !!!.,■ 
li'ic  r!-(;iilj|ory  or  .'ic'l'-rci.iiriii(ir\  (irniini/iitinn  ii, 
ivliich  thp  Cirrnmissitm  ivsirt>d  :m.lO  irficfdr  i-ls 
.  i-iiiiivii!i'nl  obtain  MTitrcf>  unntirrrujtinii  fn.,ri  \hc 
Cipir.niwLon  that  the  Ordrr  .ipt^ips  li>  si.(.h  n.U- 
id.Uidrdpr.Todciln,  the  foiUi\\ir.({  r»xii!.:irif>  or 
-itn-rppi.tiitory  organ ization.s  Ium-  rc(|iicsicii  and 
rit:rHr(ironfirm*ii(»n  frrm;  !hp  Ci.tnniissidn  tH,ir 
liic  Order  will  apply  Ic  ihcir  i:'.i'mi.(r.>i:  I) 
Coii-.'iiisaicvn  dfe.v.O(>«Tati<..iis  (U-  Hours*.  [I )t,« .■•::(■.  ■  :; 
li'iJl: ;;)  Tiie  S«ciiritip>,ind  Invcsint.'ni  IKwid 
•DprcriilHT  :jO.  19921,  It  InviMm.-m  M.,r,„Rrni..nt 
K'-RiUlfiry  OrganKjlifm  (!)«  pt'.'iw  .'.(i.  T'WL'I:  4) 
Sccnritirs  ond  Ku!iir»'S  AiiihoriJv  -'Ili'i  i-rdj-r  to, 
i't'i::);  ,^.)The  Montrei!  txiKa-st-  (li-ifrivr»  10. 
i'ty  i!;  .iiui  6)  Sydney  lufiirr.s  Lv.l.aMij-  (funr  JCi. 
l'm::r.  In  fhi.s  LOnnotridri,  lb-  Ciimitiission  uduld 
"rc(!  K.  i.i>fiRrmfh^,i[^!i<rrtrifiii  nf  liii'.  i-tjn(pri«( 
•  !'!;tf  111  rar  h  of  »hH  0fRrim/5»!i«in.s  ii'mi-xi  t«.  ,it««,nv 


whose  description  in  terms  of  status  and 
assets  has  been  derived  generally  from 
the  definition  of  C^P  as  that  term  is 
defined  in  Commission  rule  4.7(al(l)(ii) 
17  CFR  4.7(a){l)(ii).  The  Commission 
noted  that  the  Order  was  a  first  step  and 
that  absent  any  problems  that  would 
warrant  a  reconsideration  of  the 
appropriateness  of  permitting  rule  30.10 
firms  to  operate  in  accordance  with  the 
Order,  the  Commission  mav  in  due 
course  expajid  the  scope  of'the  relief 
Upon  consideration  of  the  matter,  in 
particular,  that  no  issues  have  arisen  in 
connection  with  the  operation  of  the 
Limited  Marketing  Order  in  the  two 
years  since  its  issuance,  the  CFTC  is 
amending  condition  (5)  of  the  Order 
issued  on  Ot:tober.28.  1992  expanding 
the  relief  to  be  generally  consi.stent  with 
the  term  "act;redited  investors"  as 
defined  in  set.tion  2.30.501(a)  of 
Securities  E.xchange  Commission 
Regulation  U  promulgated  pursuant  to 
the  Securities  Act  of  1933. 17  CFR 
230.501(a).  who  are  not  already 
included  within  the  scope  of  current 
condition  (5)  of  the  Limited  Marketing 
Order. 

Accordiuj;ly.  condition  (5)  of  the 
Order  is  amended  as  follows  (new 
language  is  italic): 

■■(5)  Such  soliciting  or  iiiarkctiiig 
activities  occurring  within  the  United 
States  will  l>e  limited  to  such  nctivities 
directed  to  the  following  persons,  iw.ting 
either  for  their  own  account  or  the 
account  of  another  entity  which  is 
described  below: 

(a)  A  fiitures  coniinission  riien.lumt. 
iiitrochi(.ing  broker,  coinmwlitv  pool 
operator  or  cominodilv  Irading  aclvi.sor 
regi"sterf«d  as  such  with  the  Qmiiiiission: 

(b)  A  broker  or  dealer  registered 
■pursuant  to  section  15  of  the  .Securities 
Exchnngf;  Ac:t  nf  1934: 

(c)  .An  investment  f.ttiiijiaiu  ri-gi.sterrd 
iiruliT  the  Investment  Companv  Act  of 
1940  or  a  husim..«;s  development 
(fimpanvdefiiird  in  section  2(a)(4«t()( 
that  Act; 

(d)  A  ba;;k  ,is  defined  in  section 
3(a)(2)  of  i'r.f  Securities  Ac :t  of  Hi3:{ 
(  "Seciirities  .\ct").  or  any  sa\  ings  and 
loan  asscn;iaIion  or  other  institution  as 
dcfiiied  in  section  3(.'i>(r.)(A)  of  the 
vSet.urities  Act: 

(e)  .\ri  tnsura!M;e  (.C)ri!|i;inv  as  dc^fiiiecl 
in  Miction  2(13)  of  the  .S«>«iirif;t-s  .\(:t: 

(D  .'\  plan  established  hv  .iiiri 
maiiitHined  by  a  slate,  its  political 
suhdivisions,  or  any  agc:u:y  or 
inslrunientaiity  ofa  stalt^or  its  jiolitical 
subdivisions,  for  the  l)eiiefit  of  its 
employees,  if  such  plan  has'tctl.il  asseis 
in  excess  of  $,5. 000, (KM); 

(g)  .\ii  employee;  bcjnefit  pl.iii  a;!!;!!' 
the  meaning  of  the  Employee 
Ketirptiient  ln»:ome  S«mirit\  Ad  cif  1974 


Provided,  That  the  investment  decision 
is  marie  by  a  plan  fiduciary,  as  defined 
in  .section  3(21)  of  such  Act,  which  is  a 
bank,  savings  and  loan  association, 
insurance  company  or  registered 
invest.ment  adviser,  or  that  the 
employee  benefit  plan  has  total  asset*^  in 
e.xcess  of  $5,000,000;  or.  if  a  self- 
dirt^ted  phn.  iviih  invpstment  dt-ri^ion^ 
made  aoleiy  by  pemons  that  are 
accredited  investors  as  dt  fined  in  17 
CFR  230.501(0]: 

(h)  A  private  business  development 
c:ompajiy  as  defined  in  section 
202(n)(2'2)  of  the  Investment  Advisers 
Act  of  1940: 

(i)  An  orgaiiizntion  desc:ribfd  in 
scx;tior  501(c)(3)  of  the  Inlenial  Revenue 
Code,  with  totcil  as,sets  in  excess  of 
55.000,000; 

(i)  A  c:orporation.  Massac;husettsor 
similar  business  trust,  or  partnership, 
other  than  a  pool,  whic±  has  total  assils 
in  e.xc:ess  of  $5,000,000; 

(k)  A  pool,  trust,  insurance  company 
separ.ite  ac:c;ount  or  bank  c cllec.tive 
trust,  with  total  assets  in  excess  of 

S5.(MJ0.(X«); 

(I)  A  governme!:tal  entity  (including 
the  L'nited  States,  a  state,  or  a  foreign 
goveriiT.ent)  or  political  subdivision 
then'c.'f.  or  a  multinational  or 
supranalionnl  entity  or  an 
instnimentalify.  ageiKv  or  de[).-irtment 
of  any  ol  the  foregoing; 

I  ml  A  Small  £fl;.s//|p^.s■  Investment 
Company  lirenm-d  by  the  L'.S.  Small 
Easiness  Administrntinn  under  seition 
:i(II  Irl  or  Id!  nftlie  Small  Business 
Invest  merit  Art  cf  I'J.IH: 

In)  Any  natural  person  ivliosf 
individual  net  uorlli.  or;../7i/  net  uorl/i 
U)//i  tlial  person's  sf>nnse.  at  the  time  nf 
his  purchase  exveetis  S I  JHIO.tkMI: 

(a)  Anv  natural  person  i\bo  had  an 
individual  income  in  ^•\(  -s.s  of  $200,000 
in  each  of  the  tivo  most  ret  fni  vears  or 
joint  income  ivith  that  person's  spouse 
in  e\cess  of  $:mi.(HH)  in  each  oflhostf 
years  and  has  a  rensonablf  t  ^pi'clntion 
ofrencliin^  the  same  incorne  I,  vol  in  the 
current  year:  and 

Ipl  Any  entity  in  whit  L  all  of  the 
equity  owners  are  acrrediled  inventors 
fts  defined  in  1 7  CFH  2:i0.r,01lal. " 

In  .ill  other  respe<:ts.  the  lemis  ;im\ 
( oirdilions  of  the  Oiminission's  Part  ,30 
Order  issued  on  Oc  lob^T  2H,  1992. 
inc  hiding  the  rMjiiireinent  I);af  the 
foreign  regulafon,-  or  vlf-rcHiulatory 
organization  to  which  theCommis'sicm's 
r.ile  .to.  10  Order  was  issuc-d  cfhiain  a 
uritteii  confirmation  from  the 
Cc.iimiission  that  the  Order  a|>plic«i  to 
firms  in  its  jurisdicrtion  with  confirmed 
riilf  30.10  relief,  rem.nin  irtic  hangtnl. 
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List  orSubjects^n  17  CFR  Part  30 

Commodity  futures,  Consumer 
protection.  Fraud. 

Issued  in  Washington,  EX^,  on  August  4, 
1994. 

)ean  A.  Webb, 
Secretary  of  the  Commission. 

Accordingly,  Chapter  I  of  Title  17  of 
the  CFR  is  amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

1.  The  authority  citation  for  pni1 .30 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  4,  6,  6<:  .\m\  12a, 
unless  otherwise  noted, 

2.  Appendix  A  to  part  30  is  amended 
by  adding  a  new  center  heading  and 
listing  at  the  end  of  the  appendix  to  read 
as  follows: 

Appendix  A  to  Part  30 — Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  §  30.10  of  its  Rules 


Marketing  Activities  by  Firms  Granted 
Rule  30.10  Belief 

FR  date  and  citation:  November  3, 
1992.  .57  FR  49644;  Augu.sf  17,  1994,  .'>9 
FR  [insert  FR  page  numberl. 

jFR  D(«;.  94-194.37  Filed  8-lfi-94;  8:45  ,\n\\ 
BILLMC  COOE  C3S1-01-P 


DEPARTMENT  OF  STATE 
Buireau  of  Political-Military  Affairs 

22  CFR  Part  126 

[Public  Notice  2050] 

Amendment  to  the  International  Traffic 
in  Arms  Regulations 

AGENCY:  llepnrtment  of  State. 
ACTION:  Finn!  rule. 


summary:  The  DepartnKMit  of  St.ile  i.s 
amenciini;  the  Intnmational  Traffic  in 
Arms  Ht;j;iilations  (22  CFR  parts  120- 
130)  (ITAR)  to  reflect  that  it  is  no  long 
the  policy  of  the  United  status  to  deny 
licenses,  other  approvals,  exports  and 
imports  of  defen.se  articles  and  dtsfense 
.services,  destined  for  or  originating  in 
South  Africa.  The  regulations  am  .nlso 
amended  to  add  Rwanda  to  tin;  list  of 
states  for  which  such  a  policy  of  dunial 
is  in  effect.  A  now  provision  is  i)(i<li'd  to 
indicate  that  whenever  the  United 
Nations  Security  Council  iniposris  an 
arms  embargo,  all  transactions  which 
involve  defense  articles  ami  scrvirps 
and  which  are  prohibited  by  the 
embargo  an;  prohibited  under  the  ITAR. 


EFFECTIVE  DATE:  August  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Rogers,  Office  of  Export  Control 
Policy,  Bureau  of  Political-Military 
Affairs,  Department  of  State  (202-^47- 
4231). 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  State  is  amending 
§  12ri.l(a)  and  striking  §  126.1(c)  of  the 
ITAR  to  reflect  that  it  is  no  longer  the 
policy  of  the  United  States  to  deny 
licen.ses,  other  approvals,  exports  and 
imports  of  defense  articles  and  serv  ices, 
destined  for  or  originating  in  South 
Afrit:a.  With  respect  to  South  Africa,  all 
requests  for  licen.ses  or  other  approvals 
involving  items  covered  by  the  U.S. 
Munitions  List  (22  CFR  part  121)  will 
now  he  reviewed  on  a  case-by-cnso 
basis.  This  policy  change  was 
announced  in  a  notice  published  at  .59 
FR  31667  on  June  20,  1994. 

The  arms  export  embargo  on  South 
Africa  was  imposed  by  the  U.N. 
Security  Council  in  Resolution  418  of 
November  4, 1977.  An  arms  import 
einbai^o  was  called  for  by  Security 
Council  Resolution  558  of  December  13, 
1984.  The  Security  Count. il  tcnninated 
both  onibnrgoes  in  U.N.  Security 
Council  Resolution  919  of  May  25,  1994. 
The  Councils  actions  follow  the  first 
all-rai*  multiparty  election  and  tlie 
establishment  of  a  democratic  South 
African  Government  inaugurati'd  on 
May  10.  1994. 

Section  126.1(a)  is  also  amended  to 
add  Rwanda  to  the  list  of  coimtries  with 
respect  to  which  the  United  Slates 
maintcins  an  arms  embargo.  It  is  the 
policy  of  the  United  Slates  to  deny 
iicensiijs,  other  approvals,  exports  and 
inijiorts  of  defense  articles  and  services, 
dostiutid  for  or  originating  in  Rwanda. 
This  polirv  was  announced  in  a  notice 
piiblished'at  59  FR  28583  on  June  2, 
1  ■)94.  This  policy  and  ainiMidment 
iiupleinent  U.N.  Securitv  Council 
Resolution  918  of  May  17,  1994,  which 
ri!(|uiiX!S  all  states  to  |)revent  the  s;de  or 
supply  to  Rwanda  of  arms  and  rel,)led 
material,  and  lOxecutive  OniiT  12918  of 
May  26,  1994. 

Licenses  ami  approvals  subjiM:t  to  the 
South  Afri(.a  .ind  Rwanda  policies 
include  manufacturing  !ic»!nses, 
ti'chnli  al  assistance  agreements. 
I'Mibnical  data,  and  commercial  military 
exports  and  reexports  of  any  kitid 
involving  these  countries  undtir  tlie 
aiillnwitv  uf  the  Arms  lixport  Control 
Act. 

.^  iww  se<  lion  126.1  (<;)  is  athleii  to 
iruiii.ate  that  whenever  the  Uniti-d 
Nations  Ser.urity  Council  maudales  an 
arms  iTub.irgo,  all  transactions  which 
a:'e  ])rfihibiti!d  by  the  embargo  and 
\\hi(  h  iu\<jlvt!  U..S.  p»!rsons  anywhere, 


or  any  person  in  the  United  States,  and 
defense  articles  and  services  of  a  type 
enumerated  on  the  United  Stales 
Munitions  List  (22  CFR  part  121), 
irrespective  of  origin,  are  prohibited 
under  the  ITAR  for  the  duration  of  the 
embargo,  unless  the  Department  of  St.ite 
publishes  a  notice  in  the  Federal 
Register  specifying  different  measures. 
This  would  include,  but  is  not  limited 
to,  transactions  in  vol  vfng  trade  by  U.S. 
persons  who  are  loi  ated  inside  or 
outside  of  the  United  States  in  defense 
articles  and  services  of  U.S.  or  foreign 
origin  which  are  located  on  U.S. 
territory  or  elsewhere. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States.  It 
is  exempt  from  review  under  Executive 
Order  1 28R6  but  has  been  reviewed 
internally  by  the  Department  to  ensure 
consistency  with  the  purposes  thereof.  It 
is  also  exi:iuded  from  the  procedures  of 
5  U.S.C.  5,)3  and  554. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  and  under  the 
authority  of  sectio:i  38  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2778)  and 
Executive  Order  119.58,  as  amended  22 
CFR  Subchapter  M  is  amended  as 
follows: 

PART  126— GENERAL  POLICIES  AND 
PROVISIONS 

1 .  The  authority  citation  for  part  126 
is  amended  to  read  as  follows: 

Authority:  .S.jcs.  2.  ;i8,  40,  42,  and  71,  .Vrms 
Export  Control  Act.  hib.  L.  90-629,  90  SiHt. 
744  (22  Ii.S.C.  27.52,  2778,  2780,  2791,  anil 
2797];  E.O.  11958,  41  FR  4311;  E.(l.  11.122. 
32  FR  119;  22  II..S.C:.  2(j58;  22  n..S.(:.  287i:: 
E.O.  12918.  59  ER  28205. 

2.  .Se<;tion  126.1  is  amended  by 
rivising  paragraphs  (a)  and  {( ),  as 
follows: 

§126.1     Prohibited  exports  and  sales  to 
certain  countries. 

(a)  Ceneral.  It  is  the  policy  of  the 
I  'iitied  slates  to  deny  licenses,  other 
approvals,  exports  and  imports  of 
defense  articles  and  defense  services, 
destined  for  or  originating  in  certain 
( Duntries.  This  policy  applies  to 
Armenia.  Azerbaijan,  Belarus,  Cuba, 
(Georgia.  Iran,  Iraq,  Kazakhstan. 
Kyrgyzstan.  Libya.  Moldova,  Mongolia, 
North  Korea,  Rtissia,  Syria,  Tajikistan, 
Turknu-nisfan,  Ukraine,  Uzbekistan  ami 
Vietnam. 

This  policy  also  applies  to  coimtries 
wilh  n.'spect  to  which  the  United  Stales 
naintains  an  arms  embargo  (e.g.,  Burma, 
(Jiina,  Haiti,  Liberia,  Rwanda,  .Somalia, 
Sudan,  the  former  Yugoslavia,  and 
/.lire)  or  v\henevi;r  .m  export  would  uol 
otherwise  be  in  furtherance  of  world 
jieace  aiuf  the  sef;urity  and  foreign 
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policy  of  the  United  States. 
Comprehensive  arms  embargoes  are 
normally  the  subject  of  a  State 
Department  notice  published  in  the 
Federal  Register.  The  exemptions 
provided  in  the  regulations  in  this 
subchapter,  except  §§  123.17  and 
125.4(b)(13)  of  this  subchapter,  do  not 
apply  with  respect  to  articles  originating 
in  or  for  export  to  any  proscribed 
countries  or  areas. 
*        «        *        «        • 

(c)  Exports  and  sales  prohibited  by 
United  Nations  Security  Council 
embargoes.  Whenever  the  United 
Nations  Security  Council  mandates  an 
arms  embar:go,  all  transactions  which 
are  prohibited  by  the  embargo  and 
which  involve  U.S.  persons  anywhere, 
or  any  person  in  the  United  States,  and 
defense  articles  and  services  of  a  type 
enumerated  on  the  United-States 
Munitions  List  (22  CFR  part  121). 
irrespective  of  origin,  are  prohibited 
under  the  ITAR  for  the  duration  of  the 
embargo,  unless  the  Department  of  State 
publishes  a  notice  in  the  Federal 
Register  specifying  different  measures. 
This  would  include,  but  is  not  limited 
to,  transactions  involving  trade  by  U.S. 
persons  who  are  located  inside  or 
outside  of  the  United  States  in  defense 
articles  and  services  of  U.S.  or  foreign 
origin  which  are  located  inside  or 
outside  of  the  United  States. 

Dated:  August  9, 1994. 
Lynn  E.  Davis, 

f  'firfer  Secretary  for  Anns  Control  and 

International  Security  Affairs. 

|FK  Doc.  94-20218  Fileci  R-16-94;  8:45  am) 

BILUNQ  CODE  471»-2S-M     ' 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  880, 881  i  882.  883. 884. 
886,  and  889 

[Docket  No.  R-94-1671;  FR-3122-C-04] 

Preferences  for  Admission  to  Assisted 
Housing;  Correction 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  makes 
corrections  to  a  final  rule  that  was 
published  in  the  Federal  Register  on 
fuly  18, 1994  (59  FR  36616),  that  revised 
the  tenant  selection  preference 
provisions  of  regulations  of  sevcrnl 
project-based  assisted  housing 
programs. 

EFFECTIVE  DATE;  August  17, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  D.  Hunter.  Acting  Director. 
Planning  and  Procedures  Division, 
Office  of  Multifamily  Housing, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington.  DC  20410.  (202)  708-3944 
(voice);  (202)  708-4594  (TDD).  (These 
are  not  toll-free  numbers.) 

Accordingly.  FR  Doc.  94-16886.  a 
final  rule  published  in  the  Federal 
Register  on  July  18.  1994  (59  FR  36616), 
is  corrected  to  read  as  follows: 

§880.613    [Corrected] 

1.  On  page  36624.  in  tlie  second 
column.  §880.613.  the  last  sentence  of 
paragraph  (c)(l)(i).  the  phrase  "a  mixed 
population  project,  the  owner  will"  is 
corrected  to  read  "an  elderly  project,  the 
owner  may";  and  the  phrase  "(see 
subpart  D  of  this  part)"  is  corrected  to 
read  "(see  §  880.612a)". 

§681.613    [Corrected] 

2.  On  page  36628.  in  the  se<;ond 
column.  §881.613,  the  last  sentence  of 
paragraph  (c)(l)(i).  the  phrase  "a  mixed 
population  project,  the  owner  will"  is 
corrected  to  read  "an  elderly  project,  the 
owner  may";  and  the  phrase  "(see 
subpart  D  of  this  part)"  is  corrected  to 
read  "(see§881.612a)". 

§882.517    [Corrected] 

3.  On  page  36632.  in  the  second 
column.  §882.517,  paragraph  (c)(l)(i)  is 
corrected  by  removing  the  last  sentence. 

§883.714    [Corrected] 

4.  On  page  36635.  in  the  third 
column.  §883.714,  the  last  sentence  of 
paragraph  (c)(l)(i).  tlie  phrase  "a  mixed 
population  project,  the  owner  will"  is 
corrected  to  read  "an  elderly  project,  the 
owner  may";  and  the  phrase  "(see 

§  883.704a)"  is  inserted  before  the 
period  at  the  end  of  the  paragrapli. 

§884.226    (Corrected] 

5.  On  page  36639,  in  the  second 
column.  §884.226.  the  last  sentence  ol 
paragraph  (c)(l){i).  the  phrase  "a  mixed 
population  project,  the  owner  will"  is 
corrected  to  read  "an  elderly  project,  the 
owner  may";  and  the  phrase  "(see 

§  884.223a)"  is  inserted  before  the 
period  at  the  end  of  the  paragraph. 

§886.132    [Corrected] 

6.  On  page  36643,  in  the  third 
column,  §886.132,  the  last  sentence  of 
paragraph  (c)(l)(U.  the  phrase  "a  mixed 
population  project,  the  owner  will"  is 
corrected  to  read  "an  elderly  project,  the 
owner  may";  and  the  phrase  "(see 
§886.329a)"  is  inserted  before  the 
period  at  the  end  of  the  paragraph. 


§889.611    [CorrvctMl] 

7.  On  page  36647.  in  the  third 
column.  §889.611.  paragraph  ((.)(l)(i)  is 
corrected  by  removing  the  last  .s(iitciu;c'. 

Dated;  August  11.1934. 

Brenda  W.  Gladden, 

Actirifi  Assistant  General  Coiinst-lfor 
Hegalations. 

IFK  Dec.  94-20095  filed  8-ir.-«)4;  ll-.Ar,  mu] 
BILUNG  CODC  421&.32-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

27  CFR  Parts  4.  5,  and  7 
[T.D.  ATF-359] 
RIN  1S12-^B31 

Signature  Authority  for  Approval  of 
Certificates  of  Lat)el  Approval  (COLAS) 
(94F-002P)  ' 

AGENCYrBureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasiir>'. 
ACTION;  Final  rule.  Treasury  decision. 

SUMMARY:  This  Treasury  decision  will 
authorize  the  removal  of  imported 
alcoholic  beverage  products  from 
Customs  custody  in  conformity  with 
certificates  of  label  approval  signed  by 
ATF  specialists.  Currently,  ATF 
specialists  issue  label  approvals  by 
affixing  the  Director's  name  to  each 
application.  This  Treasury  decision  wilJ 
eliminate  from  27  CFR  §§" 4.40(b)  (wine). 
5.51(b)  (distilled  spirits),  and  7.:n(b) 
(malt  beverages)  the  requirement  th.it 
certificates  of  label  approval  bear  the 
.signature  of  the  Director.  This  change 
will  streamline  internal  procedures  and 
improve  resource  management. 
EFFECTIVE  DATE:  August  17.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  White,  Coordinator.  Wine  ami 
Beer  Branch,  Bureau  of  Alcohol, 
ToIkicx^o  and  Firearms,  630 
Massac;husetts  Avenue.  NW, 
Washington.  DC  20226  (202-9li7-H:i.1(l). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  205(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act).  27 
U.S.C.  205(e).  requires  that  all  distilled 
spirits,  wine,  and  malt  beverage 
products  have  either  a  certificate  of 
label  approval  or  a  certificate  of 
exemption  from  label  approval  prior  to 
bottling,  or  in  the  case  of  imported 
products,  prior  to  removal  from 
Customs  custody.  Section  205(e)  grants 
authority  to  the  Secretary-  of  the 
Treasury  to  issue  certific-ates  of  laln-l 
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approval  in  such  manner  and  in  such 
fomi  as  prescsibed  by  regulation.  The 
Secretary  has  delegated  authority  to 
administer  the  FAA  Act  to  the  Director. 
ATF,  including  the  issuance  of 
certificates  of  label  approval.  See  37  FR 
11696  (June  6.  1972). 

Under  an  existing  delegation  order, 
ATF  specialists  issue  label  approvals 
and  exemptions  from  label  approvals  for 
both  domestic  and  imported  products  in 
the  name  of  the  Director.  ATF  is 
currently  revising  this  delegation  order 
to  authorize  specialists  within  the 
Product  Compliance  Branch  to  approve 
labels  and  grant  exemptions  in  their 
own  names.  However,  the  regulations  at 
27  CFR  4.40(b),  5.51(b),  and  7.31(b) 
specifically  require  that  certificales  of 
label  approval  (ATF  Form  5100.31)  bear 
the  signature  of  the  Director  before 
imported  alcoholic  beverage  products 
may  be  released  from  Customs  custody. 
This  Treasury  decision  will  amend 
these  regulations  so  that  the  Director 
may  delegate  to  Product  Compliance 
Branch  specialists  the  authority  to 
approve  labels  for  imported  products  in 
their  own  names. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553 
or  any  other  law,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.)  do  not  apply. 

Executive  Order  12866 

Because  this  is  a  rule  of  agency 
management,  the  provisions  of 
Executive  Order  12866  do  not  apply. 

Administrative  Procedure  Act 

Because  this  final  rule  is  a  rule  of 
agency  management  that  merely 
redesignates  signature  authority  for 
certificates  of  label  approval,  it  is 
unnecessary  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  under  5  U.S.C.  553(b)  or 
subject  to  the  effective  date  limitation  in 
5  U.S.C.  553(d). 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  White,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 


List  of  Subjects 

27  CFH  Part  4 

Advertising,  Con.sumer  protection, 
Customs  duties  and  inspection,  Imports, 
Labeling,  Packaging  and  containers, 
Wine. 

27  CFH  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Trade  practices. 

27  CFR  Part  7 

Advertising,  Beer,  Consumer 
protection.  Customs  duties  and 
inspection.  Imports,  Labeling. 

Authority  and  Issuance 

Chapter  I  of  Title  27,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  Part  4  continues  to  read  as  follows: 

Audiority:  27  ll.S.C.  205,  unlpss  otherwise 
noted 

Par.  2.  Section  4.40(b)  is  revised  to 
read  as  follows: 

§  4.40    Label  approval  and  release. 

***** 

(b)  If  the  original  or  photostatic  copy 
of  ATF  Form  5100.31  has  been 
approved,  the  brand  or  lot  of  imported 
wine  bearing  labels  identical  with  those 
shown  thereon  may  be  released  from 
U.S.  Customs  custody. 


PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Par.  3.  The  authority  citation  for  Part 
5  continues  to  read  as  follows: 

Authority:  26  L'.SC.  5301,  7805,  27  U.S.C. 
205. 

Par.  4.  Section  5.51(b)  is  revised  to 
read  es  follows: 

§  5.51     Labei  approval  and  release. 

***** 

[h).Release.  If  the  original  or 
photostatic  copy  of  ATF  Form  5100.31 
has  lieen  approved,  the  brand  or  lot  of 
distilled  spirits  bearing  labels  identical 
with  those  shown  thereon  may  be 
released  from  U.S.  Customs  custodv. 


PART  7— LABELING  AND 
ADVERTISING  OF  MALT  BEVERAGES 

Par.  5.  The  authority  citation  for  Part 
7  continues  to  read  as  follows: 
Autliorify:  27  V.S.C.  205. 


Par.  6.  Section  7.31(b)  is  revised  to 
read  as  follows: 

§  7.31    Lat)el  approval  and  release. 

*        «        *        *        • 

(b)  Release.  If  the  original  or 
photostatic  copy  of  ATF  Form  5100.31 
has  been  approved,  the  brand  or  lot  of 
imported  malt  beverages  bearing  labels 
identical  with  those  shown  thereon  may 
be  released  from  U.S.  Customs  custody. 
***** 

Signed:  )uly  12, 1994. 
Daniel  R.  Black, 
Acting  Director. 

Approved:  August  1, 1994. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Tra  de  Enforcement). 

jFR  Doc.  94-20185  Filed  &-16-94;  8:45  ami 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  0 

[Directive  No.  81 AJ 

Redelegation  of  Authority  of  Assistant 
Attorney  General,  Criminal  Division,  To 
Act  as  Central  Authority  or  Competent 
Authority  Under  Treaties  and 
Executive  Agreements  On  Mutual 
Assistance  In  Criminal  Matters 

AGENCY:  Office  of  the  Assistant  Attorney 
General,  Criminal  Division,  Justice. 
action:  Final  rule. 

SUMMARY:  Section  0.64-1  of  Title  28, 
Code  of  Federal  Regulations,  authorizes 
the  Assistant  Attorney  General  in  charge 
of  the  Criminal  Division  to  act  as  the 
Central  or  Competent  Authority  under 
treaties  and  executive  agreements 
between  the  United  States  and  other 
countries  on  mutual  assistance  in 
criminal  matters.  Section  0.64-1,  as 
amended,  also  authorizes  the  Assistant 
Attorney  General  in  charge  of  the 
Criminal  Division  to  redelegate  this 
authority  to  her  Deputy  Assistant 
Attorneys  General  and  to  the  Director 
and  Deputy  Directors  of  the  Office  of 
International  Affairs.  This  final  rule 
amends  the  Appendix  to  Subpart  K  of 
Part  0.  The  purpose  is  to  effectuate  28 
CFR  0.64-1,  as  amended,  by  formally 
redelegating  the  authority  of  the 
Assistant  Attorney  General  under  both 
treaties  and  executive  agreements  on 
mutual  assistance  in  criminal  matters  to 
designated  individuals  within  the 
Criminal  Division. 
EFFECTIVE  DATE:  August  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Proctor,  Director,  Office  of 
International  Affairs,  Criminal  Division, 
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Department  of  Justice,  Washineton.  DC 
20530; 202-514-0000. 

SUPPLEMENTARY  INFORMATION:  In 
Directive  No.  81  in  the  Appendix  to 
Subpart  K  of  Part  0.  as  currently  written, 
the  Assistant  Attorney  General  in  charge 
of  the  Criminal  Division  has  redelegated 
her  authority  to  act  as  the  Central  or 
Competent  Authority  under  treaties  on 
mutual  assistance  in  criminal  matters  to 
her  Deputy  Assistant  Attorneys  General 
and  to  the  Director  of  the  Office  of 
International  Affairs.  This  final  rule 
extends  the  redelegation  of  such 
authority  to  each  of  the  Deputy 
Directors  of  the  Office  of  Internationa 
Affairs,  Criminal  Division.  This  final 
nde  also  expands  the  scope  of  that 
redelegation  to  match  the  scope  of  28 
CFR  0.64-1,  which  encompasses 
executive  agreements,  as  well  as 
treaties,  on  mutual  assistance  in 
criminal  matters. 

This  rule  is  a  matter  of  internal 
Department  management.  It  has  been 
drafted  and  reviewed  in  accordance 
with  section  1(b)  of  Executive  Order 
12866.  The  Assistant  Attorney  General 
for  the  Criminal  Division  has 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(fl  of  Executive  Order  12866 
and  accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

In  accordance  with  the  Regulator\' 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Assistant  Attorney  General  for  the 
Criminal  Division  has  reviewed  this 
rule,  and  by  approving  it  certifies  that 
this  rule  wall  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


This  rule  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  tlie 
distribution  of  power  and 
responsibilitie^among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Government  employees, 
International  agreements.  Organization 
and  functions  (Government  agencies). 
Treaties.  Whistleblowing. 

For  the  reasons  stated  in  tlio 
preamble,  Title  28.  Chapter  I.  Part  0.  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 


PART  0-ORGANI2ATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C  r>09 
510,515-519. 

2.  Appendix  to  Subpart  K  is  amended 
by  removing  Directive  No.  81  and 
adding  Directive  No.  81  A,  which  reads 
as  follows; 

Appendix  to  Subpart  K— Criminal 
Division 


1  [Directive  No.  81A1 

Redelegation  of  Authority  to  Deputy 
Assistant  Attorneys  General  and 
Director  and  Deputy  Directors  of  the 
Office  of  International  Affairs  Regarding 
Authority  To  Act  as  Central  Authority 
or  Competent  Authority  Under  Treaties 
and  Executive  Agreements  on  Mutual 
Assistance  in  Criminal  Matters 

By  virtue  of  the  authority  vested  in 
me  by  §  0.64-1  of  title  28  of  the  Code 
of  Federal  Regulations,  the  Authority 
delegated  to  me  by  that  section  to 
exercise  all  of  the  power  and  authority 
vested  in  the  Attorney  General  under 
treaties  and  executive  agreements  on 
mutual  assistance  in  criminal  matters  is 
hereby  redelegated  to  each  of  the 
Deputy  Assistant  Attorneys  General,  to 
the  Director  of  the  Office  of 
International  Affairs  and  to  each  of  the 
Deputy  Directors  of  the  Office  of 
International  Affairs.  Criminal  Division. 

Dated:  August  5.  1994. 
Jo  Ann  Harris, 
Assistant  Attorney  Cenenil. 
[PR  Doc.  94-19820  Filed  8-16-94;  8:4.S  ,iii)| 
BILUMG  CODE  44tfr41-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  337 

RIN1505-AA52 

Supplemental  Regulations  Governing 
Federal  Housing  Administration 
Det>enture8 

AGENCY:  Department  of  the  Treasury. 
Fiscal  Ser\'ice,  Bureau  of  the  Public 
Debt. 

ACTION;  Final  rule. 

SUMMARY:  This  rule  implements 
provisions  of  the  Housing  and 
Community  Development  Act  of  1992 
that  authorize  the  issuance  of  Federal 
Housing  Administration  debentures  in 
book-entr\-  form. 


EFFECnvE  DATE:  September  16. 1994, 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Pyatt.  Director,  Division  of  Special 
Investments,  (304)  480-7752,  or  Cindy 
Reese.  Deputy  Chief  Counsel.  Office  of 
the  Chief  Counsel.  (202)  219-3320, 

SUPPLEMENTARY  INFORMATION:  Federal 
Housing  Administration  (FHA) 
debentures  have  been  issued  since  1938 
in  registered  certificated  form  in 
payment  of  certain  insured  mortgages  in 
default.  FHA  debentures  are  fully 
guaranteed  as  to  principal  and  intere.st 
by  the  United  States.  The  Treasury  acts 
as  the  fiscal  agent  of  the  Department  of 
Housing  and  Urban  Development  (HITD) 
in  administering  its  debenture  issues. 
The^eneral  regulations  of  the 
Department  of  the  Treasur>-  governing 
U.S.  securities  (31  CFR  Part  306)  have 
been  adopted  by  HUD  to  govern 
transactions  in  its  debentures.  The 
Treasur>-  regulations  at  31  CFR  part  337 
supplement  the  general  regulations, 
setting  out  provisions  that  apply 
specifically  to  the  debentures. 

In  1986.  the  Department  of  tlie 
Treasury  began  issuing  its  marketable 
securities  exclusively  in  book-entr>- 
form.  This  action  was  taken  as  book- 
entry  technology  was  determined  to  \h' 
quicker,  more  efficient,  and  less  costly 
than  issuing  certificated  securities.  To 
take  advantage  of  this  technology,  HUD 
successfully  secured  legislation.'i.e..  the 
Housing  and  Community  Development 
Act  of  1992.  Public  Law  102-550.  §51fi 
106  Stat.  3790  (1992).  authorizing  the 
issuance  of  FHA  debentures  in  book- 
ontry  form. 

This  rule  revises  and  expands  31  CFK 
Part  337  to  include  provisions  relating 
to  booK-entr>'  debentures.  Book-entr\' 
debentures  will  be  governed  by  the  rules 
forlhe  TREASURY  DIRECT  Book-Entr\' 
Securities  System  (31  CFR  part  357) 
with  several  exceptions  which  refiect 
the  unique  nature  of  the  debentures. 
First,  book-entr>-  debentures,  unlike 
Treasury's  book-entr>'  marketable 
.securities,  may  not  be  transferred  to.  or 
held  in.  Treasurj's  commercial  book- 
entry  .system;  they  may  be  transferred 
only  between  accounts  in  the  FHA 
book-entr>-  debenture  system.  Second, 
while  debenture  payments  will  be  made 
by  the  direct  deposit  (electronic  funds 
transfer)  method,  prenotification 
messages  or  test  payment  messages  will 
not  be  used  to  verify  pay-ment 
instructions  since  accurate  payment 
information  will  have  entities'seeking 
settlement  of  defaulted  insured 
mortgages.  Third,  since  debentures  are 
issued  in  settlement  of  defaulted 
mortgages  rather  than  through  an 
auction  process,  no  issue  price 
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information  will  be  maintained  for  the 
debentures. 

Bodi-entry  debentures  WM^ 
maintained  in  the  FHA  book-entry 
debenture  system  operated  for  Treasury 
by  the  Federal  Reserve  Bank  of 
Philadelphia  acting  as  fiscal  agent  of  the 
United  States.  Debentures  in  certificated 
form  may  be  exchanged  for  similar 
debentiires  in  book-entry  form,  but, 
once  exchanged,  may  not  be  reissued  in 
certificated  form.  Debentures  issued  in 
book-entry  form  may  not  be  exchanged 
for  debentures  in  certificated  form. 

This  rule  also  revises  31  CFR  Part  337 
to  reflect  the  centralization  of 
processing  of  debentures  in  both 
certificated  and  book-entry  form  at  the 
Federal  Reserve  Bank  of  Philadelphia, 
and  to  eliminate  the  obsolete 
requirement  that  the  registered  owner  or 
assignee  must  assign  certificated 
debentures  presented  for  redemption 
when  payment  is  to  be  made  to  the 
registered  owner  or  assignee. 

Special  Analysis 

It  has  been  determined  that  the  rule 
does  not  constitute  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  No.  12866.  It  has  also 
been  determined  that  prior  notice  of 
proposed  rulemaking  is  unnecessary 
and  impracticable  because  the  rule  sets 
out  procediu«s  that  merely  implement 
legislation  authorizing  the  issuance  of 
ddientures  in  book-entry  form.  Because 
no  notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601. 
et  seq.)  do  not  apply  to  this  rule. 

List  of  Subiects  in  31  CFR  Part  337 

Banks,  Banking.  Electronic  funds 
transfers.  Government  Securities, 
Federal  Reserve  System,  Housing. 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  Part  337  is  revised  to 
read  as  follows: 

PART  337— SUPPLEMENTAL 
REGULATIONS  GOVERNING  FEDERAL 
HOUSING  ADMINISTRATION 
DEBENTURES 

oCC* 

337.0  Scope  of  regulations. 
Subpart  A— Certificated  Oet>ehtures 

337.1  ApplicabHity  of  Treasury  regulations. 

337.2  Transportation  charges  and  risks. 

337.3  Termination  of  transfers  and 
denominational  exchange  transactions. 

337.4  Presentation  and  surrender. 

337.5  Assignments. 

337.6  Conversions  to  book-entry. 

337.7  Servicing  transactions. 

337.8  Payment  of  mortgage  insurance 
premiums. 

337.9  Payment  of  final  interest. 

337.10  Payments. 


Subpart  B — Book-Entry  Debentures 

337.11  Original  issue  and  conversions. 

337.12  Applicability  of  TREASURY 
DIRECT  regulations. 

337.13  Payment  of  mortgage  insurance 
premiums. 

Subpart  C— Additional  Information 

337.14  Address  for  further  information. 

337.15  General  provisions. 

Authority:  5  U.S.C.  301;  31  U.S.C  321;  Sec. 
516,  Pub.  L.  102-550, 106  Stat.  3790. 

§337j0    Scope  of  regulations. 

The  United  States  Department  of  the 
Treasury  is  the  agent  of  the  Federal 
Housing  Administration  for  transactions 
in  any  debentures  which  have  been  or 
may  be  issued  pursuant  to  the  authority 
conferred  by  the  National  Housing  Act 
(48  Stat.  1246),  as  amended;  (12  U.S.C. 
1701  et  seq.],  as  amended  from  time  to 
time,  including  Mutual  Mortgage 
Insuiance  Fund  Debentures,  Housing 
Insurance  Fund  Debentures,  War 
Housing  Insurance  Fund  Debentures. 
Military  Housing  Insurance  Fund 
Debentures,  and  National  Defense 
Housing  Insurance  Fund  Debentures.  In 
accordance  with  the  regulations  adopted 
by  the  Federal  Housing  Commissioner 
and  approved  by  the  Secretary  of  the 
Treasury,  such  transactions  are 
governed  by  regulations  of  the 
Department  of  the  Treasury,  so  far  as 
applicable. 

Subpart  A — Certificated  Det>entures 

§  337.1    Applicability  of  Treasury 
regulations. 

The  general  regulations  governing 
United  States  securities,  part  306  of  this 
chapter,  apply,  as  the  regulations  for 
similar  transactions  and  operations  in 
certificated  debentures.  To  the  extent 
that  the  provisions  in  this  part  differ 
from  the  provisions  in  part  306,  the 
provisions  in  this  part  shall  prevail. 

§  337.2    Transportation  ciiarges  and  risics. 
Debentures  presented  for  redemption 
at  call  or  maturity,  or  for  authorized 
prior  purchase,  or  for  conversion  to 
book-entry  form,  must  be  delivered  at 
the  expense  and  risk  of  the  holder. 
Debentures  bearing  restricted 
assignments  may  be  forwarded  by 
registered  mail,  but  for  the  owner's 
protection  debentures  bearing 
unrestricted  assignments  should  be 
forvvrarded  by  insured  registered  mail. 
Debentures  should  be  delivered  to  the 
Federal  Reserve  Bank  of  Philadelphia, 
Securities  Division,  Ten  Independence 
Mall,  P.O.  Box  90,  Philadelphia, 
Pennsylvania  19105-0090.  Debentures 
delivered  to  any  other  Federal  Reserve 
Bank  or  Branch,  to  the  Department  of 


Housing  and  Urban  Development 
(HUD),  or  to  the  Bureau  of  the  Public 
Debt  will  be  forwarded  to  the  Federal 
Reserve  Bank  of  Philadelphia  for 
processing. 

§337.3   Termination  of  transfers  and 
denominational  exchange  transactions. 

E>ebentures,  which  by  their  terms  are 
subject  to  call,  may  be  called  for 
redemption,  in  whole  or  in  part,  at  par 
and  accrued  interest,  on  any  interest 
date  on  three  months'  notice.  No 
transfers  or  denominational  exchanges 
in  certificated  debentures  covered  by  a 
given  call  will  be  made  on  the  books  of 
the  Department  of  the  Treasury  on  or 
after  the  armouncement  of  su(±  call. 
However,  this  does  not  affect  the  right 
of  a  holder  of  such  debenture  to  sell  and 
assign  it  on  or  after  the  announcement 
of  the  call  date. 

§  337.4    Presentation  and  surrender. 

(a)  For  redemption.  To  facilitate  the 
redemption  of  called  or  maturing 
debentiu^s.  they  may  be  presented  and 
surrendered  in  the  manner  prescribed  in 
this  section  in  advance  of  the  call  or 
maturity  date,  as  the  case  may  be.  Early 
presentation  by  holders  will  insure 
prompt  payment  of  principal  and 
interest  when  due.  The  debentm%s  must 
first  be  assigned  by  the  registered  payee 
or  his  assignee,  or  by  his  duly 
constituted  representative,  if  required, 
in  the  form  and  manner  indicated  in 

§  337.5.  and  should  then  be  submitted  to 
the  Federal  Reserve  Bank  of 
Philadelphia,  accompanied  by 
appropriate  written  advice.  A 
transmittal  advice  for  this  purpose  will 
accompany  the  notice  of  call. 

(b)  For  purchase.  Debentures,  the 
purchase  of  which  has  been  authorized 
prior  to  call  or  matiuity,  may  be 
assigned  as  instructed  in  paragraph  (a) 
of  this  section  and  immediately 
submitted  in  accordance  with 

*  procedures  prescribed  by  HUD  for  this 
purpose. 

§337.5    Assignments. 

(a)  If  the  registered  payee,  or  an 
assignee  holding  a  certificated 
debenture  under  proper  assignment 
from  the  registered  payee,  desires  that 
~  payment  be  made  to  such  payee  or 
assignee,  the  debenture  need  not  be 
assigned.  If  the  owner  desires  for  any 
reason  that  payment  be  made  to  another, 
without  intermediate  assignment,  the 
debentures  should  be  assigned  to  "The 
Federal  Housing  Coinmissioner  for 
redemption  (or,  purchase]  for  the 

account  of ,"  inserting  the 

name  and  addressof  the  person  to 
whom  payment  is  to  be  made.  Proof  of 
the  authority  of  the  individual  assigning 
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on  behalf  of  an  owner  will  be  required 
in  accordance  with  part  306  of  this 
chapter. 

(b)  An  assignment  in  blank  or  other 
assignment  having  similar  effect  will  be 
recognized,  but  in  that  event  the 
debenture  would  be,  in  effect,  payable 
to  bearer,  and  payment  will  be  made  in 
accordance  with  the  instructions 
received  from  the  person  surrendering 
the  debenture  for  redemption  or 
purchase.  For  the  owner's  protection, 
such  assignments  should  be  avoided 
unless  the  owner  is  willing  to  lose  the 
protection  afforded  by  registration. 

(c)  Debentures  submitted  for 
c:onversion  to  book-entry  form  should  be 
assigned  to  "The  Federal  Housing 
Conimi,ssioner  for  conversion  to  book- 
entry  debentures  for  the  account  of 

."  The  registration  on  the  book- 

oiitry  account  and/or  the  account 
number  in  which  the  debentures  should 
he  deposited  should  be  indicated. 

(d)  All  assignments  must  be  made  on 
the  debentures  themselves  unless 
otherwise  authorized  by  the  Department 
of  Trea.sury. 

§  337.6    Conversions  to  book-entry. 

Upon  implementation  of  the  book- 
entry  debenture  system,  to  be 
announced  in  advance  by  separate 
f)Liblic  notice,  all  new  debentures  will 
Ih!  i.ssued  only  in  book-entry  form,  and 
may  not  thereafter  be  converted  to 
curtificated  form. 

Certificated  debentures  may.  upon  the 
owner's  request  in  accordance  with 
S.T37.5(c),  be  converted  to  book-entry.  If 
such  action  is  taken,  the  owner  shall'be 
deemed  to  have  irrevocably  waived  the 
riL;ht  to  hold  such  dohenture  in 
((■rfificated  form. 

§  337.7    Servicing  transactions. 

Upon  implementation  of  tin-  book- 
entry  debenture  system,  to  he 
announced  in  advance  by  separate 
[Hiblic  notice,  any  transfer  or 
tienominational  exchange  of  (  ertificaten 
debentures  generally  will  be  made  in 
-ixiok-entry  form.  If  certificated 
debentures  are  desired,  the  owner 
sliould  so  request  in  writing,  before  the 
I'ook-entry  debentures  are  issueci. 

§  337.8    Payment  of  mortgage  insurance 
premiums. 

When  certificated  debentures  are 
ifiidered  for  purchase  prior  to  maturit> 
ill  order  that  the  proceeds  thereof  he 
.ipplied  to  pay  for  mortgage  insurance 
(ireniiunis.  any  diiTcreiice  lK-ti\eon  tlie 
.iinounf  of  liic  debentures  purchased 
.itui  the  amount  of  tlie  nwrtgi'^t? 
iiisiininco  premium  wiil  geru-'mlly  he 
•  •.•-ued  to  the  owner  in  tiie  form  of  ,i    " 
hook-entry  debenture  in  the  evict 


amount  of  such  difference,  provided  it 
is  one  dollar  ($1.00)  or  more.  However, 
if  the  ovmer  so  requests,  such  difference 
will  be  settled  with  certificated 
debenturels),  together  with  a  cash 
adjustment,  if  any.  Such  request  should 
be  made  in  writing,  before  the  book- 
entry  debenture  in  the  amount  of  the 
difference  is  issued. 

§  337.9    Payment  of  final  interest 

Final  interest  on  any  debenture, 
whether  purchased  prior  to  or  redeemed 
on  or  after  the  call  or  the  maturity  date, 
will  be  paid  with  the  principal.  In  all 
cases  the  payment  of  principal  and  final 
interest  will  be  mailed  or  directed  to  the 
payment  address  given  in  the  form  of 
advice  accompanying  the  debenture 
surrendered. 

§337.10    Payments. 

Payments  on  certificated  debentures 
will  be  made  by  fiscal  agenc\-  check  in 
accordance  with  part  355  of  "this 
chapter,  or.  upon  request,  by  direc:t 
deposit  (electronic  funds  transfer)  in 
accordance  with  part  370  of  this 
chapter.  Information  as  to  the  deposit 
account  at  the  financial  institution 
designated  to  receive  a  direct  deposit 
payment  shall  be  provided  on  the 
appropriate  form(s)  designated  by  the 
Department. 

Subpart  B— Book-Enttv  Debentures 

§  337.1 1    Original  Issue  and  conversions. 

Upon  implementation  of  the  b<jok- 
entry  debenture  system,  to  be 
announced  in  advance  bv  separate 
public  notice,  all  new  debentures  will 
be  issued  only  in  book-entry  form  in  the 
exa(;t  amount  payable  to  the  owner. 
Once  issued  in  book-entry  form,  a 
debenture  may  not  be  converted  to 
certificated  form. 

§337.12    Applicability  of  TREASURY 
DIRECT  regulations. 

The  regulations  governing  the 
TRKASURY  DIRECT  Book-Entry 
Securities  System  (TREASirRV  DIRf.CT) 

■  (part  .'iS7  of  this  c:hapter)  applv  to 
govern  trnn.sacfions  in  FHA  hook-entry 
debentures,  wiili  the  following 
exceptions: 

(a)  Srcuritifs  nrcoiint.  (See  tj  .{.t7  20  of 
this  chapter.)  ,An  account  in  the  book- 
entrv  debenture  system  may  he 
trstai)!ished  by  the  Department  ol  the 
Treasury  upon  receipt  ot  the  reipiest 
that  a  new  debenture  be  issued  or  that 
a  certificated  debenture  be  converted  to 
book-entry  iorm.  The  statement  of 
.iccoinit  shall  contain  inform.itioii 

.regarding  thp.a(:(  ount  as  ol  the  dale  o+ 
such' statement.  It  will  inriudea  uniqut- 
a(.ro;!i!tniim(ier,  hut  will  nol  include 
price  uiformation. 


(b)  Transfers.  (See  §  357.22  of  this 
chapter.)  A  book-entry  debenture  may 
be  transferred  only  between  accounts 
established  in  the  FHA  book-entry 
debenture  system. 

(c)  Debentures  announced  for  call. 
Debentures,  which  by  their  terms  are 
subject  to  call,  may  be  called  for 
redemption,  in  whole  or  in  part,  at  par 
and  accrued  interest,  on  any  interest 
date  on  three  months'  notice.  For 
purposes  of  a  transaction  request 
affecting  owTiership  and/or  payment 
instructions  with  respect  to  a  debenture 
announced  for  call,  a  proper  request 
must  be  received  not  less  than  twenty 
(20)  calendar  days  preceding  the  next 
payment  date.  If  the  twentieth  day 
preceding  a  payment  date  falls  on  a 
Saturday,  Sunday,  or  a  Federal  holiday, 
the  last  day  set  for  the  receipt  of  a 
transaction  request  will  be  the  last 
business  day  preceding  that  date.  If  a 
transaction  request  is  received  less  than 
twenty  (20)  calendar  days  preceding  a 
payment  date,  the  Department  may,  in 
its  discretion,  act  on  such  request  if 
sufficient  time  remains  for  processing.  It 
a  transaction  request  is  received  too  late 
for  completion  of  the  requested 
transaction,  principal  and  final  interest 
on  the  called  debentures  will  tie  paid  to 
the  owner  of  record  and  sent  to  the 
payment  address  of  record. 

(d)  Pnymients.  (See  §  357.26  of  this 
chapter.)  Direct  deposit  (eIe<;tronic 
funds  transfer)  payments  with  respect  to 
debentures,  e.g..  principal,  interest  and 
cash  adjustments,  will  be  made  without 
prenotificntion  messages. 

§337.13    Payment  of  mortgage  insurance 
premiums. 

When  book-entry  debentures  are 
being  purchased  prior  to  maturity  to  pay 
for  mortgage  insurance  premium"-,  the 
difference  between  the  amount  ut  the 
debentures  purchased  and  the  mortgage 
insurance  premiums  shall  be  issued  to 
the  owner  in  the  form  of  a  book-entry 
debenture  in  the  exact  amount  of  such 
difference,  provided  it  is  one  dollar 
(Si  0(1)  or  more. 

Subpart  C— Additional  Information 
§  337.14    Address  for  furtfier  Information. 

further  information  rf;.;arding  th.e 
issuance  of,  transat  tions  in.  and 
redemption  of.  l'H.\  debentures  m,iy  U- 
obtained  from  the  Fedi-ral  Reserve  Bank 
r»!  PtnKidelphia.  .Sci:urities  D  vision.  Ten 
liulepVndence  M-dl.  P.O.  Box  9(1. 
I'tiil.'uielphia.  Pennsylvania  1910,".- 
(i(i9f).  or  from  the  Bureau  of  the  Public 
I^eht.  Division  of  Spcci.d  Iiutrstnients, 
-•1)0  iliird  Street.  P.O.  Box  390. 
Parkersh.irc.  West  Virgin.in  2f>102-ni0i;- 
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S  337.15    QwMral  Provisions. 

As  fiscal  agents  of  the  United  States, 
Federal  Reserve  Banks  are  authorized 
and  requested  to  jwrfonn  any  necessary 
acts  under  this  Part.  The  Federal 
Reserve  Bank  of  Philadelphia  is 
specifically  authorized  to  operate  the 
FHA  debenture  computer  system  and  to 
perform  day-to-day  operations  and 
transactions  relating  to  the  debentures. 
The  Secretary  of  the  Treasury  may  at 
any  time  or  from  time  to  time  prescribe 
supplemental  and  amendatory 
regulations  governing  the  matters 
covered  by  this  part,  notice  of  which 
shall  be  communicated  promptly  to  the 
registered  owners  of  the  debentures. 

Dated:  August  9, 1994. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
|FR  Doc.  94-20128  Filed  S-16-94:  8:45  am) 
BILLma  COM  4S1fr-3»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  32-2-«530;  FRL-6007-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management 
Division;  Ventura  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Registel*  on  March  1.^,  1994. 
The  re.  isions  concern  rules  from  the 
South  Coast  Air  Quality  Management 
District  (SCAQMD)  and  the  Ventura 
County  Air  Pollution  Control  District 
(VCAPCD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effei.t  of 
approving  these  rule?  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Acn). 
The  revised  rules  control  emissions  of 
VOCs  from  the  transfer  of  gasoline  into 
storage  or  fuel  tanks,  and  from  crude  oil 
and  natural  gas  production  and 
pro<*ssing  facilities.  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary'  ambient 


air  q|uality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  September  16, 1994. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  ofTice  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

RiJemaking  Section  (A-.5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protacfion  Agency,  Region  IX,  7.5  Hawthorne 
Street,  San  Francisco,  CA  94105. 

Environmental  Protection  Agencv.  Jerry 
Kurtiweg  ANR  443,  401  "M"  .Street,  S.W., 
Washington,  D.C.  20460. 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section. 
2020  "L"  Street,  Sacramento,  CA  95814. 

.South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive,  Diamond 
Bar,  CA  91765-4182. 

Ventura  County  Air  Pollution  Control 
District,  702  County  .Square  Drive,  Ventura, 
Ciilifornia  93003. 

FOR  FURTHER  INFORMATKDN  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-.5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  9410.5.  Telephone:  (415) 
744-1200. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  l.-S,  1994  in  59  FR  1195H, 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SIP:  SO\QMD 
Rule  461,  Gasoline  Transfer  and 
Dispensing,  and  VCAPCD  Rule  74.10, 
Components  at  Crude  Oil  and  Natural 
Gas  Production  and  Processing 
Facilities.  Rule  461  was  adopted  by  the 
SCAQMD  on  July  7, 1989,  and 
submitted  by  the  California  Air 
Resources  Board  (GARB)  to  EPA  on 
December  31, 1990.  Rule  74.10  was 
adopted  by  the  VCAPCD  on  June  16, 
1992  and  submitted  by  the  CARE  on 
September  14, 1992.  These  rules  were 
submitted  in  response  to  EPA's  1988 
SIP-Call  and  the  CAA  section 
182(fl)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
.ivailable  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendinent  Act. 
A  detailed  discussion  of  the  background 
for  ench  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
notice  of  proposed  rulemaking  (NPRM) 
cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regul.itiuMs  and  EPA  interpolation  of 


these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRM  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  59  FR  11958  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office. 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  59  FR  11958.  EPA  did  not 
receive  any  comments  regarding  these 
rules. 

EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rules  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
110(k)(3)  as  meeting  the  requirements  of 
section  110(a)  and  Part  D  of  the  CAA. 
This  approval  action  will  incorporate 
the,se  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  pre(:edent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  Ortober  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Pari  52 

Environmental  Protection  Agency,  Air 
pollution  control.  Hydrocarbons, 
lncorf)oration  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
Statu  Implementation  Plan  for  the  State  of 
Cjilifornia  was  approved  by  the  Direclur  of 
lln>  I-ederal  Register  on  July  1, 1982. 
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Dated:  June  23, 1994 
John  Wise, 

Acting  Begional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aulhoritv:  42  U.S.C  7401-7671q: 

Subpart  F— CaJifomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(182)(i)(A)(4)  and 
(c)(189)(i)(B)(2)  to  read  as  follows: 

§52.220    Identirication  of  plan. 

*  •         •         •         • 

(182)  *  •  • 
(!)••• 
(A)*   •    • 

[4]  Rule  461.  adopted  on  Iiilv  7. 1989. 

*  *        »        »        • 

(189)  •   •   * 
(i)*   •   • 
(B)"   *   • 

[2)  Rule  74.10,  adopted  on  June  16 
1992. 

*  •        •        •        • 

IFK  Doc.  94-19907  Filed  8-f6-94;  8:45  ami 
BILUNG  CODE  65M-80-P 


40CFRPart52 
[DC16-1-6286a,  A-1-FRL-60S2-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia-Small  Business 
Stationary  §ource  Technical  and 
Environmental  Compliance  Assistance 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  District  of  Columbia 
for  the  purpose  of  establishing  a  Small 
Business  Stationary  Source  Teciinical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM).  This 
SIP  revision  was  submitted  by  the 
District  to  satisfy  the  Federal  mandate  of 
the  Clean  Air  Act  (CAA)  to  ensure  that 
small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  The  rational  for  approval  is  set 
forth  in  this  document;  additional 
information  is  available  at  the  address 
indicated  in  the  ADDRESSES  section. 
This  action  is  being  taken  in  accordant:e 
with  section  110  of  the  CAA. 


DATES:  This  final  rule  is  effective  on 
October  17. 1994  unless  adverse  or 
critical  comments  are  received  by 
September  16.  1994.  If  the  effective  date 
is  delayed,  timelv  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director.  Air. 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protectioq  Agency. 
Region  III.  841  Chestnut  Building." 
Philadelphia.  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  UI,  841  Chestnut  Building, 
Philadelphia.  PA  19107;  District  of 
Columbia  Environmental  Regulation 
Administration.  2100  Martin  Luther 
King.  Jr..  Avenue.  SE..  room  203. 
Washington,  DC  20020. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Jennifer  M.  Abramson.  (215)  597-2923. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

Implementation  of  the  provisions  the 
CAA  will  require  regulation  of  many 
small  businesses  so  that  areas  may  " 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  states 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program,  and 
submit  this  PROGRAM  as  a  revision  to 
the  federally  approved  SIP.  In  addition, 
the  CAA  directs  EPA  to  oversee  these 
small  business  assistance  programs  and 
report  to  Congress  on  their 
implementation.  The  requirements  for 
establishing  a  PROGRAMare  set  out  in 
section  507  of  title  V  of  the  CAA.  In 
February  1992.  EPA  issued  Guidelines 
for  the  Implementation  of  Section  507  of 
the  1990  Clean  Air  Act  Amendments  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

On  October  22. 1993.  the  District  of 
Columbia  submitted  a  formal  revision  to 
its  SIP.  The  SIP  revision  consists  of  a 
plan  for  establishing  a  PROGRAM.  In 
order  to  gain  full  approval,  the  District's 
submittal  must  provide  for  each  of  the 
following  program  elements:  (1)  The 


establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  District  Small  Business 
Ombudsman  to  represent  the  interests  of 
small  businesses  in  the  regulatory 
process;  and  (3)  die  creation  of  a 
Compliance  Advisory  Panel  (CAP)  to 
determine  and  report  on  the  overall 
effectiveness  of  the  SBAP.  The  plan 
must  include  the  duties,  funding,  and 
schedule  of  implementation  for  the 
three  program  components.  The  plan 
must  also  determine  the  eligibility  of 
small  business  stationary  sources' for 
assistance  in  the  program. 
The  District's  plan  for  the 

establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  and 
Ombud.sman  was  adopted  and  will  be 
implemented  pursuant  to  the  authority 
vested  in  the  Mayor  by  section  422(6)  ol 
the  Di.strict  of  Columbia  Self 
Government  and  Governmental 
Reorganization  Act  of  1973.  as  amended 
(1992).  D.C.  Code  sections  1-242  (6). 
(11)  and  (12).  6-901.  6-902  and  6-903. 
The  creation  and  administration  of  the 
Compliance  Advisory-  Panel  will  be 
accomplished  by  Mayoral  order. 

Milestones  for  implementing  the 
essential  elements  of  the  District's 
PROGRAM  are  included  as  part  of  the 
SIP  revision  submittal.  The  District  has 
committed  to  establishing  a  SBAP. 
administered  by  the  Air  Resourt;es 
Management  Division  of  the 
Environmental  Regulation 
Administration,  bv  September  1. 1993. 
In  Januar}'.  1994  the  District  appointed 
a  small  business  representative  to 
coordinate  SBAP  activities.  Eligibility 
for  assistance  under  the  SBAP  will  be 
determined  by  the  criteria  outlined  in 
the  PROGRAM  submittal.  Full  iBAP 
implementation  will  begin  no  later  than 
November  15.  1994.  The  District  has 
committed  to  establishing  an 
Ombudsman's  office,  to  be  located  in 
the  Office  of  the  Administrator  of  the 
Envirorihienfal  Regulation 
Administration,  by  September  1.  1993. 
The  Ombudsman  will  complete  the  first 
annual  review  of  the  SBAP  by 
November  15.  1994.  A  Mavora!  Order 
establishing  the  creation  and 
administration  of  the  Compliance 
Advisory, Panel  was  issued  on 
November  3.  1992.  The  District  has 
committed  to  convening  its  CAP  by  June 

I.  1993.  The  CAP  will  submit  its  first 
annual  report  to  EPA  by  November  15 
1994. 

II.  Analysis  of  SIP  Revision 

Section  507(a)  of  the  CAA  sets  forth 
seven  requirements  that  the  District 
must  meet  to  have  an  approvable  SBAP. 
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Six  of  the  requirements  will  be 
discussed  in  this  section  of  this 
document,  while  the  seventh 
requirement,  establishment  of  a  state 
Small  Business  Ombudsman,  will  be 
discussed  in  the  next  section. 

I.  Small  Business  Assistance  Program 

The  first  requirement  is  to  establish 
adequate  mechanisms  for  developing, 
collecting  and  coordinating  infonnation 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  CAA.  The 
second  requirement  is  to  establish 
adequate  mechanisms  for  assisting  small 
business  stationary  sources  with 
pollution  prevention  and  accidental 
release  detection  and  prevention, 
including  providing  information 
(.oncoming  alternative  technologies, 
process  changes,  products  and  methods 
of  operation  that  help  reduce  air 
pollution.  Thu  District  has  met  these 
requirements  by  establishing  a  SBAP, 
administered  by  the  District  of 
Columbia  .^ir  Resources  Management 
Division  (ARMD).  The  ARMD  SBAP  has 
the  responsibility  of  colle«:ling  .nnd 
coordinating  information  concerning 
compliance  methods  and  acceptable 
control  te«;hnologies  for  small  business 
stationary  sourr;es.  The  ARMD  will  also 
work  clo.scly  with  the  Office  of 
Kmergency  Preparedness  and  other 
District  organizations  in  coordinating 
information  exchange  regarding 
alternative  tec;hnologies,  process 
changes,  products  and  other  methods  of 
pollution  prevention  and  accidental 
release  prevention  and  dete<:tion.  The 
dissemination  of  SBAP  information 
shall  take  two  forms.  Technical  and 
compliance  information  will  be 
disseminated  to  small  businesses  in  a 
proa«:tive  manner  via  press  releases, 
brochures  and  other  media  as  necessary. 
Additionally,  "outreach"  programs  such 
as  conferences  or  nicetings  wilh 
Advisnr\  N'tnghborhood  Conunissionors, 
small  l)ii>iiiesses.  and/or  trade 
associations,  etc.  may  be  utilized.  The 
.SBAP  will  also  disseminale  information 
ill  a  rt'.iclive  manner  via  an  established 
leleplioiit;  hotline  and  information 
I  iearinghouse  which  will  be  capable  of 
handling  inquires  from  the  small 
liusinuss  comnuinity. 

The  third  n«qnirement  is  to  develop  a 
compliance  and  technicil  ussistam.e 
program  for  small  business  slatinnarv 
soun.es  which  assists  sni.ill  biisirn'sses 
in  dettffmining  applic  able  reijiiiriimeiils 
and  in  rcc  fiving  permits  under  the  CAA 
in  a  timtMy  aiul  elficient  ni.iiiii'T.  The 
SBAP  will  work  closely  wilh  t!ie  stall  of 


the  ARMD  Engineering  and  Planning 
Brandi  and  Compliance  and 
Enfonement  Branch  to  help  sources 
identify  applicable  requirements  and 
obtain  permits.  Specifically,  the  SBAP 
will  be  responsible  for  providing  advice 
and  assistance  to  small  busine.sses  in  the 
interpretation  of  regulatory 
requirements,  explaining  permitting 
procedures  and  providing  information 
regarding  fees,  when  and  where  to 
apply,  the  length  of  time  necessary  to 
receive  a  permit,  etc.  Additional 
responsibilities  include  helping  small 
businesses  determine  if  they  qualify  for 
reduced  fees  under  the  waiver 
provisions  of  the  title  V  Operating 
Permit  Program. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  a.ssnre  that 
small  business  stationary  .sources 
receive  notice  of  their  rights  under  the 
(lAA  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
sui  h  sources  to  evaluate  compliance 
metheds  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standiirds  issued  imder  the  CAA.  The 
filth  requirement  is  to  develop  adequate 
mei:hiuiisms  for  informing  small 
business  stationary  sources  of  their 
obligations  uiuier  the  CAA,  including 
me«;lKuiisms  for  referring  su(;h  sources 
to  qualified  auditors  or,  at  the  option  of 
the  state,  for  providing  audits  of  the 
operations  of  sut:h  sources  to  delejmine 
compliance  with  the  CAA.  The  SBAP  is 
responsible  for  notifying  eligible  sources 
1)1  their  statutory  and  regulatory  rights 
•md  (iljligations  under  the  Clean  Air  Act 
in  a  timely  fashion.  Such 
comnnuui<:ation  will  include  e>plaining 
fine  and  permit  policies,  the 
consequen»;es  of  operating  in  violation 
of  regulations,  and  appeal  procedtims. 
In  addition,  the  District's  SBAP  will 
admi|iist<!r  an  audit  program  which 
provides  technical  assistance  on 
pollution  prevention  or  control  options. 
i;nviroinnenfal  professionals  from  the 
Compliance  and  Enforcement  Branch 
ami  tlie  Engineering  and  Planning 
Hranth  of  the  ARMD  are  to  starve  .is 
auditors  for  the  program. 

The  sixth  re<juirenient  is  to  develop 
procedures  for  consideration  of  requests 
from  .1  small  business  stationary  source 
lor  modification  of;  lA)  Any  work 
l^ractice  or  technological  methoil  of 
compliance:  or  (B)  the  schedule  of 
iiiilfStoncs  for  implementing  such  work 
pra<.ti(  es  (jr  compliance  methods 
precoding  any  applicable  «.ompliance 
dali'.  The  .SBAP  will  meet  this 
M'(|uir»*Mic'nt  by  ileveloping  procei hires. 
in  a(.i  oriian«.e  with  section  'iiiria)!/)  ol 
lite  Ci.\,\.  for  handling  n-qui'-sK  froin 
•■iiKtll  Ijusinessev  tor  Miodrtii.iiioiis  ol 
Willi,  pr.n  !!( i-s  or  ,iil<'irj.ili\i'  :tii 


pollution  control  methods.  The  District 
has  committed  to  establishing  such 
procedures  by  November  15, 1994. 

An  ARMD  program  analyst, 
authorized  to  report  directly  to  the 
Program  Manager  of  the  Air  Resourced 
Management  Division,  is  responsible  for 
the  development  and  initiation  of  SBAP 
programs.  As  SBAP  programs  are 
developed,  additional  staff  will  be  hired 
as  required.  The  SBAP  will  be  funded 
by  Di.strict  of  Columbia  and/or  Federal 
air  pollution  control  grant  funds  until 
the  effective  date  of  implementation  of 
the  District's  title  V  Operating  Permits 
Program.  After  the  effective  date,  the 
District's  SBAP  will  be  funded  by 
District  of  Columbia  funds  appropriated 
from  the  revenues  generated  by  fees 
required  by  the  title  V  Operating  - 
Permits  Program. 

2.  Omhudsmnn  Office 

The  seventh  requirement  of  section 
.")07(a)(3)  is  the  designation  of  a  state 
office  to  s(>rve  as  the  Ombudsman  for 
small  business  stationary  sources  in 
•  onneclion  with  the  implementation  of 
the  CAA.  The  District's  Ombud.sman 
will  work  in  the  Office  of  the 
Administrator  of  the  Environmental 
Regulation  Administration  as  a  member 
of  the  Administrators  staff. 
("onsjK^uently,  the  Ombudsman  will  be 
in  an  effective  position  to  represent  the 
views  and  interests  of  the  small 
business  community  on  issues 
concerning  the  implementation  of  the 
CAA.  The  Ombudsman  will  have  direct 
access  to  the  Program  Manager  of  the 
ARMD  and  his/her  superior,  the 
Administrator,  hi  this  position,  the 
Ombudsman  can  easily  evaluate  the 
District's  SBAP,  investigate #nd  resolve 
flisputes  Iwdween  l>usinesses  and  air 
pollution  control  authorities,  develop 
and  propose  legislation,  and  actively 
promote  the  small  business  point-of- 
view.  The  Omhudsnian  will  also  have 
access  to  the  Director  of  the  Department 
of  Consumer  and  Regulatory  Affairs,  the 
Office  of  the  Corporation  Counsel,  and 
the  Office  of  the  Mayor. 

A  listing  of  the  Ombudsman's  duties 
indicate  that  it  will  be  readily  accessible 
to  small  businesses  and,  on  their  behalf, 
be  authorized  to  provide  reports  to  and 
to  (,omnninicate  with  appropriate 
personnel.  The  Ombudsman  will  also 
distribute  the  Distrit.t's  CAP  reports  and 
.idvisory  opinions  and  provide 
administrative  support  to  the  CAP.  The 
District  has  committed  to  hiring  a 
program  analyst  to  serve  as  the  Small 
Business  Ombudsman.  Additional  sfalt 
Inr  the  Offii  e  of  tlw;  Ombudsman  will  be 
iDcruited  .IS  iiecessary.  The  Onibudsni.in 
will  he  luiuied  with  District  of  (Joloinbi;! 
appropri.itcii  hinds.  After  the  eff»?< live 
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dale  of  the  District  s  title  V  Operntinc 
l'<-miits  Program,  the  Ombudsman  and 
his  or  her  staff  may  be  fimded  by 
;'Ppropriations  from  revenues  of  the 
nistricfs  title  V  Operating  Permits 
Program.- 

•V.  Compliance  Advisory  Panel 

Section  507(e)  of  the  CAA  requinis 
each  state  to  establish  a  Compliance 
Advisory  Panel  that  includes  two 
members  selected  by  the  Governor  (or 
equivalent)  who  are  not  owners  or 
representatives  of  owners  of  small 
business  stationary  sources;  four 
members  selected  by  the  statu 
legislature  (or  equivalent)  who  are 
owners,  or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charj;e  of  the 
air  pollution  permit  program.  The 
District  has  committed  to  crtialing  a 
t:ompliance  advisorj-  panel.  The 
composition  of  the  District  s  CAP  is  in 
accordance  with  the  method  of  selection 
required  by  section  507(e)(2)  of  the  CAA 
for  a  unicameral  legislature.  All  CAP 
members,  with  the  exception  of  the 
representative  of  the  Air  Resources 
Management  Division,  a  District  of 
Columbia  employee,  will  be  unpaid 
appointees. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  certain  responsibilities 
of  the  panel.  A  description  of  the  duties 
and  authorities  delegated  to  the 
District's  Compliance  Advisory  Panel 
indicates  that  it  will  be  responsible  for 
all  activities  required  by  section  507(e). 
These  activities  include  rendering 
advisory  opinions  on  the  effectiveness 
of  the  small  business  ombudsman  and 
SBAP  and  preparing  periodic  reports  to 
EPA  concerning  the  effectiveness  of  the 
PROGRAM  following  the  intent  of  the 
Federal  Paperwork  Reduction  Act.  the 
Regulatory  Flexibility  Act.  and  the 
Equal  Access  to  Justice  Act.  The  CAP 
will  also  be  responsible  for  reviewing 
information  disseminated  to  small 
business  stationary  sources  to  assure 
such  information  is  understandable  to 
laypersons. 

4.  Source  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals: 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant- 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 
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The  District  s  program  definition  of 
the  term  ".small  business  stationary 
source"  is  identical  to  the  statutor>' 
definition  found  in  section  507(c).'a11 
small  business  stationarj'  sources 
located  in  the  District  shall  be  eligible 
to  receive  assistance  from  the  SBAP. 
Any  source  which  does  not  meet  the 
criteria  in  (C).  (D).  and  (E)  above  but 
does  not  emit  more  than  100  tons  per 
year  of  all  regulated  pollutants  may 
petition  the  District  of  Columbia  to  l>e 
included  in  the  SBAP.  The  District  may. 
nfter  public  notice  and  opportunity  for" 
public  comment,  permit  such  a  source 
to  participate  in  the  SBAP  even  though 
the  source  do<;s  not  meet  the  criteria 
given  above. 


III.  Summary  of  SIP  Revision 

The  District  has  submitted  a  SIP 
revision  which  fully  implements  each  of 
the  program  elements  required  by  CAA 
section  507.  As  previously  stated,  the 
District  has  committed  to  fully 
implementing  its  SBAP.  administered 
by  the  Air  Resoun:es  Management 
Division  of  the  Environmental 
Regulation  Administration,  by 
November  15.  1994.  The  District  s 
Ombudsman,  located  in  the  Office  of  the 
Administrator  of  the  Environmental 
Regulation  Administration,  shall 
complete  its  first  annual  review  of  the 
SBAP.  by  November  15, 1994.  The 
Districl's  CAP.  authorized  by  Mayoral 
Order,  shall  complete  its  fir.st  annual 
review  of  the  SBAP  and  Ombudsman 
and  submit  it  to  EPA  by  November  15 
1994.  In  this  action.  EPA  is  approving 
the  SIP  revision  submittal  by  the  District 
of  Columbia.  Accordingly.  §  52  510  is 
added  to  40  CFR  part  52.  subpart  J-  ' 
District  of  Columbia  to  reflect  EPAs 
approval  action  and  the  fact  that  it  is 
considered  part  of  the  District  of 
Columbia  SIP. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication.  hPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  become  effective  October  17 
1994  unless,  within  30  days  of 
publication,  adverse  or  critical 
comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  ser\'ing  as  a 
proposed  rule.  EPA  will  not  institute  a 


second  comment  period  on  this  action 
Any  parties  interested  in  commentinK 
on  this  action  should  do  so  at  this  tim.- 
It  no  su(.h  comments  are  received  the 
public  is  advised  that  this  action  will  \h- 
oflective  on  October  17,  1994. 

Final  Action 

EPA  is  approving  the  Distri(.t  ol 
Columbia's  plan  for  the  establishment  o( 
a  Small  Business  Stationary  Soiirf;f 
Technical  and  Environmeiital 
Compliance  Assistance  Program 
Accordingly.  §  52.510  is  added  to  4(i 
CFR  part  52.  subpart  I-Disfrict  of 
Columbia  to  reflect  EPAs  approval 
action.  EPA  has  reviewed  this  request 
lor  revision  of  the  federally-approved 
state  implementation  plan" for 
confomuince  with  the  CAA  including 
secrtion  507  and  section  110(a)(2)(E). 

Nothing  in  this  action  should  be 
con.stnied  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
lactors  and  in  relation  to  relevant 
statutor>'  and  regulatory  requirements, 
bnder  the  Regulator;-  Flexibility  Act 
o  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulator>-  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  60.1 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant' 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

By  this  action.  EPA  is  approving  a 
state  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutor>-  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
regulatory  burden  on  small  businesses; 
it  is  a  program  under  which  small 
businesses  may  elect  to  take  advantage 
of  assistance  provided  by  the  stnie. 
Therefore,  because  EPA"s  approval  of 
this  program  does  not  impose  any  new 
regulatory  requirements  on  small 
businesses,  the  Administrator  certifies 
that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal     ' 
Register  on  January  19. 1989  (54  FR 
2214-2225).  as  revised  by  an  Octobf^r  4. 
1993  memorandum  from  Michael  H. 
Shapiro.  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 


42168    Federal  Register  /  Vol.  59,  No.  158  /  Wednesday.  August  17,  1994  /  Rules  and  Regulations 


exempted  this  regulatory  action  from 
E.0. 12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  October  17, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Small  business 
assistance  program. 

Dated:  June  9, 1994. 
Peter  H.  Kostniayer, 

Begional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Auihority:  42  U.S.C.  7401-7671q. 

Subpart  J — District  of  Columbia 

2.  Section  52.510  is  added  to  read  as 
follows: 

§  52.51 0    Small  business  assistance 
proQrani. 

Chi  October  22. 1993,  the 
Administrator  of  the  District  of 
Columbia  Environmental  Regulation 
Administration  submitted  a  plan  for  the 
establishment  and  implementation  of  a 
Small  Business  Technical  and 
Environmental  Compliance  Assistance 
Program  as  a  state  implementation  plan 
revision  (SIP),  as  required  by  title  V  of 
the  Clean  Air  Act.  EPA  approved  the 
Small  Business  Technical  and 
Environmental  Compliance  Assistance 
Program  on  August  17, 1994  and  made 
it  part  of  the  District  of  Columbia  SIP. 
As  with  all  components  of  the  SIP,  the 
District  of  Columbia  must  implement 
the  program  as  submitted  and  approved 
by  EPA. 
|FR  Doc.  94-20148  Filed  8-16-94;  8:45  am] 
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40GFRPart81 

[WI44-01-«426a:  FRL-5053-S] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Wisconsin; 
Redesignation  of  Oshkosh,  Wl,  to 
Attainment  for  Cart>on  Monoxide 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACnOM:  Final  rule. 

SUMMARY:  The  USEPA  redesignates 
Oshkosh,  Wisconsin  from  unclassifiable 
to  attainment  status  for  carbon 
monoxide.  The  State  of  Wisconsin 
requested  this  redesignation  and " 
provided  the  necessary  monitoring  data 
for  USEPA  to  approve  the  change.  The 
redesignation  has  no  substantive  effect 
because  unclassifiable  areas  are  subject 
to  the  same  requirements  as  attainment 
areas.  Elsewhere  in  this  Federal 
Register,  USEPA  is  proposing  approval 
of  and  soliciting  public  comment  on  this 
redesignation.  If  adverse  comments  are 
received  in  the  time  period  specified 
below,  USEPA  will  withdraw  this  final 
rule  and  address  the  comments  in  a 
subsequent  final  rule. 
DATES:  This  final  rule  will  be  effective 
October  17, 1994  unless  notice  is 
received  within  30  days  of  this 
publication  that  someone  wishes  to 
submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  redesignation  request 
and  USEPA's  analysis  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Megan  Beardsley  at  (312)  886-0669 
before  visiting  the  Region  5  Office.) 

A  copy  of  this  SIP  revision  is  also 
available  at  the  Office  of  Air  and 
Radiation,  Docket  and  Information 
Center  (Air  Docket  6102),  room  M1500, 
U.S,  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Beardsley,  Environmental 
Scientist.  Regulation  Development 
Section.  Air  Toxics  and  Radiation 
Branch  (AT-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  Chicago, 
liliOois  60604,  (312)  886-0669. 


SUPPLEMENTARY  INFORMATXM: 

I.  Bacliground 

In  November  1991,  USEPA  designated 
Oshkosh,  Wisconsin  as  an  unclassifiable 
area  for  carbon  monoxide  (56  ¥R  56850) 
because  the  available  air  quality  data 
was  not  representative  of  air  quality  at 
the  date  of  enactment  of  the  1990  Clean 
Air  Act  Amendments.  Exceedances  of 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  carbon 
monoxide  had  been  recorded  in 
Oshkosh.  Wisconsin  in  late  1988  and 
early  1989,  but  the  emissions  causing 
the  exceedances  were  brought  under 
control  later  in  1989.  These  controls 
were  approved  by  USEPA  and 
incorporated  into  the  State 
Implementation  Plan  on  October  8, 1992 
(57  FR  46309). 

Wisconsin's  current  request, 
submitted  on  April  7, 1994,  is  to  change 
the  designation  of  Oshkosh  from 
unclassifiable  to  attainment  based  on 
recent  ambient  air  quality 
meassurements. 

II.  Evaluation  of  State  Submission 

A.  Procedural  Background 

Redesignation  requests  are  processed 
under  section  107(d)(3)  of  the  Clean  Air 
Act  (the  Act).  While  section  107(dj(3)(E) 
specifies  a  number  of  requirements  for 
areas  requesting  redesignation  from 
nonattainment  to  attainment,  the 
redesignation  of  unclassifiable  areas  is 
not  explicitly  addressed.  However,  the 
general  criteria  governing  designations, 
set  forth  in  section  107(d)(1)(A),  do 
apply.  Therefore,  to  qualify  an 
unclassified  area  for  redesignation  to 
attainment,  the  State  must  show  that  the 
area  has  attained  the  relevant  standard. 

For  a  carbon  monoxide  area  to  be 
designated  as  attainment  for  a  pollutant, 
it  must  meet  the  NAAQS  for  that 
pollutant  (40  CFR  part  50),  based  on  the 
most  recent  two  years  of  data.  In  its 
redesignation  request,  Wisconsin 
submitted  carbon  monoxide  data  for 
Oshkosh  from  January  24, 1992  to 
January  31,  1994  (when  the  monitor  was 
shut  down).  Wisconsin  collected  the  air 
quality  data  as  required  in  the  1992  SIP 
revision  and  under  procedures  in 
accordance  with  the  USEPA's 
monitoring  requirements  set  forth  in  40 
CFR  part  58.  This  data  has  been  entered 
into  USEPA's  Aerometric  Information 
Retrieval  System  (AIRS)  and  is 
summarized  in  USEPA's  Technical   ' 
Support  IDocument  for  this  action  (M. 
Beardsley  to  Files,  July  20, 1994).  The 
data  show  that  Oshkosh  is  well  under 
the  NAAQS  for  carbon  monoxide 
concentrations  and,  thus,  meets  the 
requirements  for  attainment  status. 
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C.  Action 

The  USEPA  redesignates  the  City  of 
Oshkosh,  Wisconsin  from  unclassifiahle 
to  attainment  for  carbon  monoxide. 

Because  USEPA  considers  this  action 
noncontroversial.  we  are  approving  it 
without  prior  proposal.  This  action  will 
become  effective  on  October  17. 1994. 
However,  if  we  receive  adverse  or 
critical  comments  by  September  16. 
1994.  USEPA  will  publish  a  document 
that  withdraws  today's  action  and  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  tJio 
proposal  published  in  the  proposed  rule 
section.  The  public  comment  period 
will  not  be  extended  or  reopened. 

IV.  Miscellaneous 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budgot 
has  exempted  this  regulatory  action 
from  Exectutive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propo.sed  or 


Designated  area 


final  rule  on  .small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  redesignation  does  hot  cnuito  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected. 

D.  Petitions  for  Judicial  Review 

Under  section  3n7(b)(l)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  Stntf!s 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  17,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  i! 
extend  the  time  within  which  a  pctitinii 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the'effectiveness  of 
such  nile  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 

Wisconsin— Carbon  Monoxide 


enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks, 
VViideniess  areas. 

D«tf!(l:  August  1,  1994. 
Valdas  V.  Adamkus, 
Acting  He(;ional  Administrxitor. 

For  the  reasons  stated  in  the 
prennihle.  part  81.  title  40  of  the  Code 
of  Federal  Regulations  is  amtinded  as 
follows: 

PART81— lAMENDEDJ 

1.  Tile  authority  citation  for  part  HI 
c;(intinues  to  read  as  follows: 

.Authority:  42  li.S.C.  7401-7671q. 

2.  In  §  81.350  the  attainment  slutus  of 
designation  table  for  carbon  monoxide 
is  amended  by  revising  the  entries  for 
"Adams  County",  "Waushara  Countv". 
"Winnebago  County",  and  "Wood 
County"  to  read  as  follows: 

§81.350    Wisconsin. 


Designation 


Classification 


Date^ 


Type 


Date' 


Type 


Adams  County ^ Unclass.fiabte/ Attainment 

wfnnSn^r""^.. o Unclass.fiable/Atlaioment. 

Winnebago  County Septernber  16.  Unclass,f.able/Aftainment 

1994. 

Wood  County Unclassif.able/Atta,nment. 

'  This  date  is  November  15.  1990.  unless  othenwise  noted 


September  16,  1994. 
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40  CFR  Part  82 

[FRL-5040-7] 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protoction 
.Agency  (EPA). 

ACTION:  Notice  o!  ,M(!i.i|  stay  and 
rc<  oiisideration. 

SUMMARY:  Thisaclioii ..  ..hi.ih.  csa 
liiree-iiionth  .stay  of  ciTUiiM  icii,  ■-;.|  rnlfs 
ri'iji:iring  the  repair  aiui-'dc  leiroflt  of 
•  ippliances  containing  uz{.n(!-(|.(. hating 
..iihslaiK.es  contained  in  the  regulations 
i;npl(jnienting  the  National  Recycling 
l'fiji;iii!ii.  The  effectiveness  of  40  CFR 


82.L'")f>(i),  as  they  apply  to  industrial 
process  refrigeration  equipment  only, 
including  the  applicable  compliance 
dates,  is  stayed  for  three  months 
pending  reconsideration.  EPA  is  issuing 
this  Slav  pursuant  to  Clean  Air  Act 
section  307(d)(7)(B).  42  U.S.C. 
7fi07((l)(7)(B).  which  provides  the 
Administrator  authority  to  stay  the 
effectiveness  of  a  nih;  during 
reconsideration. 

hi  the  proposed  rules  .section  ot 
today's  Federal  Register,  EPA  pro[>osirs. 
under  Clean  Air  Act  se(.tions  :t()  1(a)(1). 
42  U.S.C.  7601(a)(1).  to  temporarilvstav 
the  clfe<.ti\eness  of  these  rules  and 
.■jpj'iic.alilf  (OMipliance  d,.tes  hixoiid  Ihr 
three  months  expressly  provided  in 
section  307(d)(7)(H).  hnt  only  to  th. 
extent  neces.sary  lo  complete 
recon.-.iilfTation  (indiuiing  ;in\ 


appropriate  regulatory  action)  ol  the 
ndes  in  question. 

EFFECTIVE  DATE:  September  Ih,  1994. 
ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are  The 
PRESIDING  OFFICER  contained  in 
Public  Docket  No,  A-92-01.  Watersid«! 
Mall  (Ground  Floor)  Environmental 
Protection  Agency,  401  .M  Street.  SW.. 
Washington.  DC  20460  in  room  M-150r). 
Ilockt^ts  may  be  in.spected  from  8  a.m. 
until  4  p.m..  Monday  through  Friday.  A 
rciiscmable  fee  may  he  charged  for 
c()p\  ing  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
C>iuhia  Newberg.  Program 
Iin[)ieiiu;iitation  Branch.  Stratosphcrit; 
iVdttK  lion  Division,  Office  of 
Alnntspheric  Programs,  Office  ol  Air 
.■t!i(l  K.Kii.iiidn  (62n.'">-I).  401  M  .StreiM. 
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SW..  Washington,  DC  20460,  (202)233- 
97'!9.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Background 

II.  Rules  to  be  Stayed  and  Reconsidered 

III.  Issuance  of  Stay 

IV.  Authority  of  Stay  and  Reconsideration 

V.  Proposed  Additional  Temporary  Stay 
V.  Effective  Date 

L  Background 

On  July  13, 1993,  the  Chemical 
Manufacturers  Association  (CMA)  sent 
to  the  United  States  Environmental 
Protection  Agency  (EPA)  a  petition  for 
reconsideration  of  the  Refrigerant 
Recycling  Rule,  promulgated  May  14, 
1993,  (58  FR  28660).  particularly  the 
leak  repair  provisions  under  40  CFR 
82.156(i)  as  they  concern  industrial 
process  refrigeration  equipment  >.  On 
that  same  date,  CMA  filed  a  petition  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  seeking 
review  of  this  Refrigerant  Recycling 
Rule  (Chemical  Manufacturers 
Association  v.  Browner,  et.  ai,  D.C.  Cir. 
Docket  93-1444.)  As  part  of  a  settlement 
agreement  signed  by  EPA  and  the  CMA 
on  May  20, 1994,  EPA  agreed  to  propose 
changes  to  the  appropriate  sections  of 
the  rules.  A  113(g)  notice  of  the 
settlment  agreement  was  published  on 
June  14, 1994  (59  FR  30584). 

The  settlement  agreement  set  a  tight 
deadline  for  the  completion  of 
rulemaking,  requiring  EPA  to  propose 
changes  by  September  1, 1994,  and  to 
promulgate  amended  regulations  by 
June  1, 1995.  By  this  action,  EPA  is 
convening  a  proceeding  for 
reconsideration. 

II.  Rules  To  Be  Stayed  and 
Reconsidered 

Final  regulations  published  on  May 
14, 1993  (58  FR  28660),  establish  a 
recycling  program  for  ozone-depleting 
refrigerants  recovered  during  the 
servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  Together  with  the 
prohibition  on  venting  during  the 
service,  repair,  and  disposal  of  class  I 
and  class  U  substances  (see  the  listing 
notice  January  22, 1991;  56  FR  2420) 


'  Industrial  process  refrigeration  is  defined  in 
$82.1S2(g)  of  th«  final  regulations  (58  FR  28713). 
The  definition  state*  (bat  " industrial  process 
refrigentioa  means,  (or  the  purposes  of  §  82.iS6(i), 
complex  custoniized  appliances  used  in  the 
chemical,  pharmaceutical,  petrochemical  and 
manufacturing  industries.  This  sector  also  includes 
industrial  ice  machines  and  ice  rinks." 


that  took  effect  on  July  1, 1992,  these 
regukitions  should  substantially  reduce 
the  emissions  of  ozone-depleting 
refrigerants. 

The  petition  filed  by  the  CMA  asks  for 
reconsideration  of  leak  repair  provisions 
under  §  82.156(1)  as  they  relate  to 
industry  process  refrigeration 
equipment.  In  particular,  the  petitioners 
raised  concerns  regarding  the  ability  to 
repair  or  retrofit  some  industrial  process 
refrigeration  equipment  within  the 
timeframes  established  by  the  final  rule, 
CMA's  concerns  involve  the  need  to 
shut  down  equipment  and/or  obtain 
custom  built  parts  within  the 
appropriate  timeframes,  CMA  also 
raised  the  possibility  of  delays  caused 
by  other  regulatory  requirements  related 
to  changes  at  plants. 

EPA  has  evaluated  CMA's  information 
and  is  now  reconsidering  the  leak  repair 
provisions  in  light  of  this  information. 
Moreover,  EPA  believes  that  this 
information  warrants  review  and 
response  pursuant  to  section 
307(d)(7)(B)  of  the  Clean  Air  Act.  In 
order  to  review  and  evaluate  the  ability 
of  the  owners  and  operators  of 
industrial  process  refrigeration 
equipment  to  comply  with  the  leak 
repair  provisions  when  extenuating 
circumstances  exist,  EPA  will 
reconsider  the  regulatory  requirements 
applicable  to  repairing  leaks  in 
accordance  with  section  307(d)  of  the 
Clean  Air  Act. 

in.  Issuance  of  Stay 

EPA  hereby  issues  a  three-month 
administrative  stay  of  the  effectiveness 
of  provisions  of  §  82.156(i)  as  they  apply 
to  industrial  process  refrigeration 
equipment,  including  all  applicable 
compliance  dates,  promulgated  as  final 
federal  rules  requiring  the  reduction  of 
emissions  of  ozone-depleting  substances 
during  the  servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment  (58  FR  28660).  EPA  will 
reconsider  these  rules,  as  discussed 
above  and,  following  the  notice  and 
comment  procedures  of  section  307(d) 
of  the  Clean  Air  Act,  will  take 
appropriate  action.  If,  after 
reconsideration  of  these  provisions,  EPA 
determines  that  it  is  appropriate  to 
impose  leak  repair  requirements  that  are 
stricter  than  the  existing  rules,  EPA  will 
propose  an  adequate  compliance  period 
fixim  the  date  of  final  action  on 
reconsideration.  EPA  will  seek  to  ensure 
that  the  affected  parties  are  not  unduly 
prejudiced  by  the  Agency's 
reconsideration.  Any  EPA  proposal 
regarding  changes  to  the  leak  repair 
requirements  and  the  appropriate 
compliance  period  would  be  subject  to 


the  notice  and  comment  procedures  of 
Clean  Air  Act  section  307(d). 

Because  the  settlement  agreement 
between  EPA  and  CMA  set  a  tight 
deadline  for  tlie  completion  of  the 
rulemaking,  EPA  will  reconsider  the 
rules  in  question  as  expeditiously  as 
practicable. 

IV.  Authority  for  Stay  and 
Reconsideration 

The  administrative  stay  and 
reconsideration  of  the  rules  and 
associated  compliance  periods 
announced  by  this  notice  are  being 
undertaken  pursuant  to  section 
307(d)(7)(B)  of  the  Clean  Air  Act,  42 
U.S.C.  7607(d)(7)(B).  That  provision 
authorizes  the  Administrator  to  stay  the 
effectiveness  of  a  rule  for  three  months 
if  it  was  impracticable  to  raise  an 
objection  or  if  the  grounds  for  an 
objection  arose  after  the  period  for 
public  comment  and  if  the  objection  is 
of  central  relevance  to  the  outcome  of 
the  rule.  Because  some  of  the  issues  in 
the  petition  for  reconsideration  may 
have  been  impracticable  to  raise  during 
the  comment  period,  EPA  is  authorized 
to  stay  the  effectiveness  of  the  relevant 
provisions. 

V.  Proposed  Additional  Temporary 
Stay 

EPA  may  not  be  able  to  complete  the 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rules  stayed  by  this  notice  within  the 
three-month  period  expressly  provided  . 
in  section  307(d)(7)(B).  If  EPA  does  not 
complete  the  reconsideration  in  this 
timeframe,  then  it  might  be  appropriate 
to  extend  temporarily  the  stay  of  the 
effectiveness  of  the  leak  repair 
requirements  for  industrial  process 
refrigeration  and  applicable  compliance 
dates  until  EPA  completes  final 
rulemaking  action  upon 
reconsideration.  EPA  is  going  through 
notice  and  comment  rulemaldng  to 
decide  whether  to  extend  the  stay 
beyond  this  initial  three-month  period. 
In  the  Proposed  Rules  Section  of  today's 
Federal  Register,  EPA  proposes  a 
temporary  extension  of  the  stay  beyond 
the  three  months,  only  to  the  extent 
necessary  to  complete  reconsideration 
of  the  rules  in  question. 

VI.  Effective  Date 

This  action  will  become  final  on 
September  16, 1994. 

List  of  Subfects  in  40  CFR  Part  82 

Administrative  practice  and 
procedure.  Air  pollution  control 
Chemicals,  Chlorofluorocarbons, 
Exports,  Hydrochlorofluorocarbons, 
Imports,  Interstate  commerce, 
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NonessenUal  products.  Reporting  and 
recordkeeping  requirements, 
Stratospheric  ozone  layer. 

Dated:  August  4. 1994. 
Carol  M.  Browner, 
AdministTotoT. 

Part  82,  chapter  I,  title  40,  of  the  code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  partB2 
continued  to  read  as  follows: 

Authority:  42  {'.SC.  7414,  7607,7671- 
7671  q, 

2.  Section  82.156  is  amended  by 
adding  paragraph  (i)(5)  to  read  as 
follows: 

§  82. 1 56    Requ  ired  practices. 


(i)*    *    * 

(5)  Rules  stayed  for  reconsideration 
Notwithstanding  anv  other  provisions  of 
this  subpart,  the  effectiveness  of  the 
followmg  rules,  only  to  the  extent 
described  below,  is  staved  from 
September  16. 1934  to  December  16 
1M4  40CFR82.1.S6li)(lUi)(3),and 
lijl4),  only  as  these  provisions  apply  to 
industrial  process  refrigeration 
equipment. 

!FR  DfK-.  94-19767  Filed  S-16-94;  8  4.'S.im| 
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associated  infrastructure),  competition 
from  encroaching  shrubs  and  trees  into 
hly- habitat,  bulb  collecting,  and  grazing 
by  domestic  livestock  and  deer.  Human 
activities  have  interrupted  natural 
processes  of  bog  and  wetland  creation 
and  maintenance,  so  that  there  are  fewer 
bogs  m  early  successional  stages 
suitable  for  this  lily.  This  rule 
implements  the  Federal  protection  and 
recovery  provisions  provided  by  the  Act 
for  this  species. 

EFFECTIVE  DATE:  September  16,  1994 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
.  hours  at  the  Boise  Field  Office  U  S 
Fish  and  Wildlife  Service  4696 
Overland  Rd..  Room  576,  Boisp  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT-  Dr 
Robert  L.  Parent! ,  Botanist,  at  the  above 
address  (208/334-1931.  FAX  208/334- 
9493). 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN1018-AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Lilium 
Occidentale  (Western  Lily) 

AGENCY:  Fi.sh  nnd  Wildlife  Ser\  ice. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish^i^^dWi^ldlife 
Service  (Ser\  ice)  determines 
endangered  status  pursuant  to  the 
Fndangered  Species  Act  of  1973  as 
nnivuided  (Act)  for  the  plant  Lilium 
<'<-rnhntnlti  {wef.ivirn  lily).  This  lilv  is 
known  to  occur  in  31  small,  widely 
separated  popul.itions  in  sphagnum 
l)ogs.  coastal  scrub  and  prairie.  ;nul 
oliicr  i)oorIy  dr.TMifd  soils  along  the 
cua.st  of  .soulhen.  Oregon  and  iiortheiii 
California.  ThnMts  to  the  specie.s 
include  development  (e.g..  roads, 
cranberry  farms,  buildings,  and 


SUPPLEMENTARY  INFORMATION: 
Background 

Carl  Purdy  fir;-;t  collet  ted  and 
lio.scribed  L///uni  occidentale  (western 
lily)  from  un,spe(.ified  locations  in  tht 
headlnnds  around  Humboldt  Bav 
California  (Purdy  1897).  There  are  no 
othf^r  taxonomic  treatments  of  this  lilv 
Some  researchers  have  speculated  that 
separate  Oregon  and  California  -.arieties 
of  the  illy  may  exist  (Ballanlyne  1980) 
The  variation  between  lilies  "in  the.se 
two  regions  is  now  belit-.  ed  to  be  due 
to  environmontal  differences;  i.e  wet'er 
(nog)  Sites  and  drier  fcoa.slal  p.^-airin)  " 
sues,  and  not  geographic  vari.-.tion 
(Mark  Skinner,  California  Native  Plant 
Society,  pers.  comm.,  1991).  in  .some 
mslnnces,  I.  orcdefUah  is  known  to 
hyliridize  with  L.  columbir.num  (tiger 
Illy)  that  grows  in  generally  drier  sites 
Hybrids  nre  known  onlv  from  di.«;t;,rl)ed 
sites  such  as  road  edges. 

Lilium  ucridental,^,  a  perenni.-ii  in  the 
hly  family  (Liiiaceae).  grow.s  from  a 
.short  unbrant  hed,  rhii:ornatnus  bulb 
reaching  a  height  of  up  to  l.H  meters  Vl 
feet  Ift)).  Leaves  grow  along  the 
unbranched  stem  singlv  or  in  whorls 
nnd  aa-  long  and  pointed,  roughlv  1 
centimeter  (cm)  wide  and  10  cm  long 
(0.5  in(.h  (in)  by  4  in).  Th*-  noiiding 
Dowers  are  red.  sometimes  dttep  orange, 
with  yellow  to  green  centers  in  the 
shape  of  a  star  and  spotted  with  purpj,. 
I  he  six  petals  (tepals)  are  3  to  4  cm  (1 
to  1.5  in)  long  and  curve  strongly 
bac.kw.nds.  This  s|)»'cies  can  b<! 
c'istinguish.-d  from  similar  n.nliv.'  hiu^s 
by  tliec(mil)i;iatinn  of  pniJoiit  ivd 
ll</.v(.rsuitli  \..ll,n\  to  green  cent.-rs  in 
the  shape  of  a  star,  highly  n-nt-v.-d 
pet.ds,  iii>n-spreading  s1,ini.-:)s  closeiy 


sun'ounding  the  pistil,  and  an 
unbranched  rhizomato.     bulb.  Ulium 
columbianum  is  yellow  .o  orange  and 
grows  from  a  typical  ovoid  bulb-  L 
vollmen,  L.  pardilinum,  and  L. 
maritimum  can  have  red  tepals  but 
none  have  the  distinctive  characters  of 
stamens  that  stay  close  to  the  pistil  and 
a  green  central  star  (which  may  change 
to  yellow  with  age). 

Ulium  occidentale  has  an  extremely 
restnrted  distribution  within  2  miles 
13.2  kilometers  (km))  of  the  roast  from 
Hauser  Coos  County.  Oregon  to  Loleta 
Humboldt  County,  California.  This 
range  encompasses  aoproximatelv  the 
southern  one-third  of  the  Oregon  coast 
and  the  northern  100  miles  (161  km)  of 
the  California  coast.  Its  extreme  we.ste-ly 
distribution  is  the  origin  of  its  specific  ' 
name.  The  plant  is  currently  known 
from  7  widely  separated  regions  a!on' 
the  coast,  and  occurs  in  31  small  f 
square  meters  (2.4  square  \ards)  to"4 
hef:fares  (10  acres)  in  area),  isolated 
densely  clumped  populations.  Of  the  25 
populations  known  in  1987  and  1988  9 
contained  only  2  to  6  plants  5 
contained  10  to  50  plants,  6  contained 
51  to  200  plants,  4  contained  201  to  600 
p.ants.  and  1  contained  almost  1  000 
plants  (Schultz  1989).  At  some  sites 
particularly  the  sites  with  more  than 
iOO  plants,  the  majority  of  plants  were 
non-flowering,  which  is  prchablv  an 
indication  of  stress  (St.hultz  1989). 
Schultz  <:alculafed  a  knoun  population 
of  661  nowering  a:ul  .it  least  2.750  non- 
nowering  plants  in  l-'lif.s.  Sin(.e  then   .r.i 
estimated  total  of  1.000  to  2,000 
nowering  plants  have  been  dis(  ovired 
at  4  sites  near  Cres>.ent  City.  Qilifo-i-i 
vvhere  none  v.  ere  pre\  iously  knou  n 
(Dive  Imper.  Humboldt  St.ite  L'nixersitv 
Foundation,  pers.  co.-'.mi..  1991).  In 
addition,  a  population  of  about  125 
Dowering  plants  was  dist.overed  ne.ir 
Brookings.  Orpgon,  in  1991  (Margie 
Uillis.  Oregon  Departm.'nt  of  P.irksand 
Kf^creat.on,  pets.  comm.  1991).  and  a 
population  of  13  Ooweri.ig  plants  was 
discovered  ne.nrBandon.  Oregon,  in 
1992.  The  known  populations  o,  cur  on 
Slate  0}  Oregon  (15),  county  (1),  private 
n.jj  UK  hiding  1  site  on  land  owned  by 
1  he  .N.ituie  Conservancy,  and  State  of 
California  (21  la-ds.  Two  sites  span  two 
ownerships. 

In  On'gon.  Si  luiitz  (1989)  identiiied  a 
20-mile  slret.h  of  (oa.st  from  Bandon  to 
(.ape  Hinnr.o  as  an  area  likely  lo  (.ontain 
undiscove.-ed  populations  of  Lilium 
orcidtmtnl,'.  IVf.  iously,  Ballantsne 
(1980)  scar,  bed  this  area  ;md  did  nut 
find  new  populations,  hut  his  visit  w.is 
after  tlowering  when  the  plants  would 
havelh'en  incons|)icuotis  It  is  posviii!,? 
thisariM  m.n  si-pporl  Iht-  l,lv.  In 
Cilifornia,  little  suitable  habitat  n'ln.ijns 
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that  has  not  already  been  surveyed 
(Dave  Imper,  pers.  comm..  1992).  The 
extremely  dense  vegetation  in  the 
coastal  scrub  habitat  and  around  bogs 
makes  surveying  for  the  lily  difficult. 

Lilium  occidentale  grows  at  the  edges 
of  spha^um  bogs  and  in  forest  or 
thicket  openings  along  the  margins  of 
ephemeral  ponds  and  small  channels.  It 
also  grows  in  coastal  prairie  and  scrub 
near  the  ocean  where  fog  is  common. 
Herb  and  grass  associates  include 
Calamagmstis  nutkaensis  (Pacific 
reedgrass).  Carex  sp.  (sedge).  Sphagnum 
sp.  (sphagnum  moss),  Gentiana 
sceptrum,  and  Darlingtenia  califomica 
(California  pitcher-plant).  Common 
shrub  associates  are  Myrica  califomica 
(wax-myrtle).  Ledum  glandulosum 
(l.abrador  tea).  Spiraea  douglasii 
(Dougtes'  spiraea).  Gaultheria  shallon 
(salal),  tthododendmn  macwphyllum 
(western  rhododendron),  Vaccinium 
ovatum  (evergreen  huckleberry),  and 
Rubus  sp.  (blackberry).  Tree  associates 
include  Pinus  contoka  (coast  pine), 
Picea  sitchensis  (sitka  spruce), 
Chamaecyparis  iawsonia  (Port  Orford 
cedar),  and  Salix  sp.  (willow)  (Schultz 
1989). 

Lilium  occidentale  has  not  been 
widespread  in  recent  times.  Historical 
records  indicate  that  it  was  once  more 
common  than  it  is  today.  After  the  ice 
age,  rising  sea  levels  flooded  marine 
benches  where  bogs  and  coastal  scrub 
would  have  been  more  extensive  than 
today.  That  may  account  for  the 
patchiness  of  its  current  habitat 
distribution.  It  is  known  ora.ssumud  to 
l)e  extirpated  in  at  least  nine  historical 
sites,  due  to  forest  succession,  cranberry 
farm  development,  livestcKik  grazin^, 
liighway  construction,  and  other 
development.  Its  status  is  uncertain  in  at 
least  seven  other  historical  sites 
(Schuilz  1989).  These  factors  continue 
lo  threaten  the  lily,  with  development 
taking  a  primarj-  role.  Two  known 
populations  near  Brookings.  Oregon 
were  partially  or  totally  destroyed  by 
unpermitted  developinent-relaled 
wetland  fill  activity  in  1991.  The  largcsi 
known  population  and  thrtte  .smaller 
populations  near  Crescent  Ciily. 
(^'ilifomia  are  currently  threatened  li\ 
lutusingand  recreation  development 
(Have  Imper.  pers.  coniin.  1091). 

Previous  Federal  Action 

i'ederal  action  on  this  pUuit  txgan  as 
ii  result  of  section  12  of  llie  I'nd.ingere<l 
.Spi-<;ies  Act  (16  U.S.C.   l.l.U  ft  st-q.]. 
whi(  h  directed  the  Secretary  of  ti.e 
.Smithsonian  Institution  to  prtrpare  a 
report  on  plants  considered  lo  he 
endangered,  threatcmed,  f>r  cvtiiK.t  in  the 
liii'tt'd  States.  This  report,  designated  ;k 
Iliiie^f  Dorunuint  No.  M4   ". t.  v\;is 


presented  to  Congress  on  January  9. 

1975.  In  that  document,  Lilium 
occidentale  was  considered  to  be 
endaneered. 

On  fuly  1. 1975,  the  Service  published 
a  notice  in  the  Federal  Register  (40  PR 
27823)  accepting  the  report  as  a  petition 
to  list  the  species  within  the  context  of 
section  4(c)(2)  (now  section  4(b)(3)(A)) 
of  the  Act),  and  giving  notice  of  its 
intention  to  review  the  status  of  the 
plant  taxa  named  therein.  In  this  and 
subsequent  notices,  Lilium  occidentale 
was  treated  as  under  petition  for  listing 
as  endangered.  As  a  result  of  that 
review,  on  June  16, 1976,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (41  PR  24523)  to 
detennine  endangered  status  pursuant 
to  section  4  of  the  Act  for  approximately 
1.700  vascular  plant  species,  including 
L.  occidentale.  The  list  of  1,700  plant 
species  was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1, 1975,  Federal 
Register  publication. 

In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2- 
years  old.  On  December  10, 1979,  the 
Service  published  a  notice  in  the 
Federal  Register  (44  PR  70796) 
withdrawing  the  portion  of  the  June  16, 

1976.  proposal  that  had  not  been  made 
final,  including  Lilium  occidentale, 
along  with  four  other  proposals  that  had 
expired. 

The  Service  published  an  updated 
Notice  of  Review  for  plants  on 
December  13,  1980  (50  FR  82480) 
including  Uliiim  occidantnle  as  a 
category  1  species,  meaning  that  the 
Service  had  sufficient  information  to 
support  a  proposal  for  listing.  A  review 
of  the  information  available  on  this 
species  in  198.')  indicated  that  category 
2  status  was  more  appropriate,  and  the 
plant  was  included  as  such  in  the 
.September  27.  1985  (.50  FR  39526) 
Notit.^  of  Review  for  plants.  Category  2 
species  f:re  tavt  for  which  the  Service 
has  some  infonnation  indicating  that 
listing  tiiay  he  warranted,  hut  additional 
infornuitiun  on  biological  vulnerability 
and  threats  is  n*  cded  to  support  a 
proposal  tor  listing  as  threatened  or 
endangered.  In  1989,  a  status  review  oi 
the  spe(;i(!s  was  fioinplelcul  (Schult/ 
1989)1  This  re[)ort  [irovided  the 
adclititm.il  information  nece.ssary  lo 
elevate  the  spei.ii-s  to  a  (.ategory  1 
candijilate:  it  was  ini hided  us  su(.h  in 
the  I'fliruarv  '1 1 .  1990.  Plant  Notii:e  ol 
HtAJtm-  (•'.-.  FKt.lK4). 

SfCllon  4|lil(:U(HI  of  the  Act  recii'.ires 
Ihe  S  •!  itliirv  to  make  r.iidings  on 


pending  petitions  within  12  months  of 
their  receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  all 
petitions  pending  on  October  13, 1982. 
be  treated  as  having  been  newly 
submitted  on  that  date.  On  October  13. 
1983.  the  Service  found  that  the 
petitioned  listing  of  this  species  was 
warranted,  but  precluded  by  other 
pending  li.sting  actions,  in  acx.ordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notice  of  this  finding  was  published  on 
January  20, 1984  (49  PR  2485).  Such  a 
finding  requires  the  petition  to  be 
recycled  yearly  pursuant  to  section 
4(b)(3)(C)(i)  of  the  Act.  The  finding  was 
reviewed  each  year  from  1984  through 

1991.  A  proposal  to  list  L/Z/u/n 
occidentale  as  endangered  was 
published  in  the  Federal  Register  on 
October  26. 1992  (57  PR  48495).  The 
Serv'ice  now  determines  L.  occidentah: 
to  be  endangered  with  the  publication  of 
this  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  October  26,  1992,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  listing  decision. 
Appropriate  State  agencies,  scientific, 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  were 
published  in  The  Oregonian  paper, 
Portland,  Oregon,  on  November  27,^ 

1992.  and  The  World  paper,  Coos  Bay. 
Oregon,  on  November  25,  1992,  which 
invited  general  public  comment.  Three 
letters  were  received.  Two  letters,  both 
from  private  citizens,  were  in  .support  of 
the  listing.  One  letter,  from  a  local 
government,  questioned  whether  then? 
has  been  enough  study  on  the  need  to 
list  the  species,  its  habitat  requirements, 
or  whether  habitat  changes  such  as 
cranberry  farming  may  actually  l)enent 
the  plant. 

Scnicf!  lUrsponse:  The  Servita^; 
believ(!S  that  the  status  review  of  the 
plant  was  very  thorough.  All  known 
populations  from  historical  herbarium 
collections  were  checked,  and  many 
were  found  to  be  extirpated.  The 
rest ri(  ted  habitat  rttquirements  of  the 
speci(!S  are  accurately  known,  and  most 
suitable  habitat  has  been  searched. 
Additionally,  the  Service  contacted  all 
individuals  knowledgeable  about  the 
species  prior  to  proposing  it  for  listing 
to  a.s,sess  the  most  current  inforniatioii 
about  the  status  of  the  species.  In 
r*'sponse  to  the  concern  with  the  abilits 
ol  tlie  lily  to  grow  in  cranberry  farms, 
■1  small  pojnilation  of  lilies  was  found 
i!t  I'niJ  ill  .111  app.irently  abandoned 
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cranberry  bog  (Bruce  Rittenhouse,  Coos 
Bay  District,  Bureau  of  Land 
Management,  pers.  comm.).  No 
populations  have  been  found  in  active 
cranberry  fjarms. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Lilium  occidentals  should  be 
.  classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the  Act 
(16  U.S.C.  1533)  and  regulations 
promulgated  to  implement  the  listing 
provisions  (50  CFR  part  424)  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to  L 
occidentale  Purdy  (western  lily)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  habitat  or  range.  Ulium 
occidentale  existed  historically  at 
several  sites  above  Humboldt  Bay  in 
northern  California.  These  populations 
have  be^n  extirpated  by  development 
or,  in  some  cases,  encroachment  by 
forest.  From  the  1940's  to  the  present, 
conversion  of  bog  habitat  to  cranberry 
farms,  roads,  and  re;  liicnual  dwellings 
has  eliminated  suitable  L  occidentale 
habitat  as  well  as  some  populations  of 
the  plant  in  the  area  from  Bandon  south 
to  Cape  Blanco,  Oregon  (Schultz  1989). 
This  area  contained  perhaps  the  greatest 
concentration  of  the  species  in  Oregon 
40  to  50  years  ago,  according  to  native 
plant  collectors  and  old-time  residents 
of  the  area  (Ballantyne  1980).  In  1988, 
this  area  contained  6  small  populations 
with  a  total  of  fewer  than  125  flowerinB 
plants  (Schultz  1989).  Clearing  and 
draining  along  the  Elk  and  Sixes  Rivers 
m  Oregon  for  livtstock  grazing  have 
eliminated  many  of  the  once  numerous 
populations  there  (Ballantyne  1980).  In 
the  mid-1 960's,  the  construction  of  a 
picnic  area  and  restroom  facility  in  an 
Oregon  State  Park  destroyed  another 
population.  In  the  summer  of  1987.  trail 
maintenance  by  a  crew  from  this  same 
State  Park  destroyed  the  flowering 
shoots  of  six  L  occidentale  (Schultz 
1089). 

In  1984,  the  city  of  Brookings,  OrRgon, 
under  an  easement  permit  from  the 
Oregon  Department  of  Transportation 
(ODOT),  buried  a  sewer  line  along  a 
[owerline  right-of-way  through  a  lily 
bog  that  had  contained  up  to  100  piijr,t«: 
(Veva  Stansell.  U.S.  Forest  Service,  pers. 
comm.)  The  fill  eliminat«>d  all  the 
Ulium  occidentale  in  a  20-ft  (fi.l  meter) 
wide  strip,  destroying  alinost  half  of  the 


available  lily  habitat.  The  species  that 
later  colonized  the  fill,  rushes  and  alder 
were  not  the  same  as  those  found  in  the 
adjoining  bog  (e.g.,  sphagnum  and 
Drosera  sundews)  (Schultz  1989).  In 
1991,  the  City  of  Brookings  again 
obtained  permission  from  ODOT  to  bury 
a  larger  sewer  line  in  the  site,  widening 
the  destroyed  area  to  approximately  25 
ft  (7.6  meters).  The  project  was 
completed  without  obtaining  proper 
wetland  fill  permits  (John  Craig,  Army 
Corps  of  Engineers,  pers.  comm.,  1991) 
It  IS  unlikely  that  the  filled  area  will 
support  L.  occidentale  in  the  ftjture 
(Stewart  Schultz.  University  of  British 
Columbia,  pers.  comm.,  1991).  The 
effects  on  the  hydrology  of  the 
remaining  bog  are  as  yet  unknown.  At 
a  second  site,  a  private  developer 
drained  a  lily  bog  that  historically 
contained  about  100  plants,  without 
obtaining  a  State  or  Federal  permit  for 
the  wetland  activity.  Two  lilies  wrere 
found  remaining  between  two  drainage 
ditches  (Richard  Mize,  California  Native 
Plant  Society,  pers.  comm..  1991). 

Future  development  activities 
threaten  the  remaining  sites  where 
Lilium  occidentale  occurs.  The  largest 
known  population  occurs  partly  on 
private  land  in  Crescent  City.  California. 
This  land  has  been  surveyed  and  is 
platted  as  a  subdivision  in  city  records 
(Richard  Mize,  pers.  comm.,  1991). 
Other  nearby  populations  are  privately 
owned  and  the  owner  has  expressed  the 
de.sire  to  develop  the  land  (Dave  Imper 
pers.  comm.,  1991).  The  ODOT  is 
currently  planning  to  widen  Highway 
101  at  another  lily  site.  After  the 
proposed  rule  was  published.  ODOT 
modified  their  plans  and  will  avoid  the 
lily  population.  Such  pressure  to 
develop  wetland  sites  occupied  by  this 
lily  will  likely  increase  in  the  hifure. 
The  lily  is  limited  to  habitat  very  near 
the  coast  that  is  currently  undergoing 
inten.se  development  pressure.  The 
species'  bog  and  coastal  prairie/scrub 
habitat  occurs  on  level  marine  terraces 
that  are  desirable  for  coastal 
development  because  of  the  gentle 
topography  and  proximity  to  the  ocean. 

B.  Ovenjtilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Lilium  occidentale  is  a  showy, 
rare  lily  and  the  species  has  bcHjn 
collecled  by  lily  growers  and  for  the 
commercial  trade  since  before  the 
1930's.  After  the  location  of  a  California 
population  of  L.  occidentale  was 
published  in  lily  society  yearbooks  in 
1934,  195.').  and  1972.  bulb  collecting  by 
Illy  growers  and  breeders  de«:i mated  the 
ptipiiialion  (Ballantyne,  1980). 
Oven:(,:ie<:tion  continues  sporadically  at 
sitt^s  in  Oregon  and  California  (S«:hu!tz 
1!)H9).  For  example,  in  June  1987.  seven 


bulbs  were  dug  from  an  Oregon  site. 
Lily  breeders  collect  L.  occidentale  seed 
regularly  from  several  sites.  Plants  near 
trails  and  roads  are  occasionally  picked: 
at  least  seven  plants  were  picked  in 
1985,  four  to  six  in  1986,  five  in  1987 
and  two  in  1988  at  a  site  inOregon     '  " 
(Schultz  1989).  Ulium  occidentale  vi&i 
reportedly  advertised  for  sale  in  western 
United  States  and  British  seed  and  bulb 
catalogues  (Siddall  and  Chambers  1978). 
Overcollection  currently  threatens  this 
plant  and  would  likely  increase,  if 
specific  locations  of  this  plant  were 
publicized. 

C.  Disease  orpredation.  Although  a 
limited  amount  of  grazing  may  be  of 
benefit  to  Ulium  occidentale,  if  it 
prevents  forest  succession  (see  Factor    • 
E):  overgrazing  by  cattle  is  considered  a 
threat  to  this  plant.  Until  recently, 
livestock  overgrazing  on  the  lily  and 
surrounding  vegetation  was  severe  at 
three  California  ranch  sites  (Schuftz 
1989).  The  lily  population  at  one  ranch 
was  reduced  from  over  100  flowering 
individuals  in  1984  to  fewer  than  10 
between  1985  and  1988.  At  another 
ranch,  half  of  the  fruits  were  grazed  by 
deer  and  cattle  in  1985.  By  July  1987. 
cattle  had  crushed  32  percent  and 
grazed  another  25  percent  of  49 
flowering  shoots.  Only  17  intact  fruits 
remained  in  August  (Imper  et  al.  1987). 
Deer  and  elk  herbivory  is  severe  at  3 
Oregon  sites;  50  to  60  percent  of  fruit  in 
one  population  of  about  60  flowering 
plants  were  browsed  in  1987  and  1988 
(Schultz  1989).  Unknown  vandals 
destroyed  all  flowering  shoots  at  one 
site  in  1980  (Ballantyne  1980). 

Deer  brov,rsing  continues  to  be  a  threat 
at  the  Oregon  sites.  The  fences, 
however,  are  not  deer-proof  and  deer  are 
common  at  these  ranches.  Though 
occurring  sporadically,  browsing  by 
deer  can  cause  major  damage. 

Grazing  of  leaves,  buds,  and  flowers 
by  Coleopteran  and  Lepidopteran  larvae 
IS  an  ongoing  threat  at  one  California 
site  (Imper  et  al.  1987).  The  highly 
clumped  di.stribution  and  .<;mall  number 
of  populations  of  Ulium  ncridcntnle 
make  any  fungal,  viral,  or  bacterial 
di.sease  a  potential  threat.  Fungal 
pathogens  are  common  in  cultivated 
lilies;  growers  often  avoid  planting  in 
ground  known  to  be  coMtaminated. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Ulium 
occidentale  is  Ii.sted  as  an  tMidangered 
species  in  both  California  (Chapter  1.5, 
§  2050  et  seq.)  and  Oregon  (ORS 
564.100—564.13.'-.;  OAR  603-73-<M)5  t-t 
srq.),  and  is  included  in  the  Oregon 
Wildflower  Protection  Act  (ORS 
564.020).  In  California,  the  •take"  of 
State-listed  plants  is  prohibii.-d.  but  the 
law  exempts  tho  faking  of  sik  li  plants 
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via  habitat  modification  or  land  use 
change  by  the  landowner.  After  the 
California  Department  of  Fish  and  Game 
notifies  a  landowner  that  a  State-listed 
plant  grows  on  his  or  her  property.  State 
law  requires  only  that  the  landowner 
notify  ihe  agency  "at  least  10  days  in 
advance  of  changing  the  land  use  to 
allow  salvage  of  sudi  plant"  (Chapter 
1.5.  §  1913).  In  Oregon,  the  "take"  of 
State-listed  plants  is  prohibited  only  on 
State-owned  or  -leased  lands. 
Enforcement  of  State  endangered 
species  laws  is  inadequate,  as  is  evident 
from  the  list  of  recent  depredations  in 
Factor  C  above,  and  firom  the  "take"  of 
lilies  by  activities  of  the  city  of 
Brookings  on  Oregon  Department  of 
Transportation  land,  as  described  in 
Factor  A  above.  The  seriousness  of  the 
problem  of  enforcement  is  underscored 
by  the  fact  that  this  lily  population  on 
State  land  was  twice  subjected  to 
destruction,  although  all  involved 
parties  were  informed  of  the  presence  of 
the  rare  lily  after  the  first  incident. 

Lilium  occidentale  grows  in  wetland 
habitat.  Under  section  404  of  the  Clean 
Water  Act.  the  U.S.  Army  Corps  of 
Engineers  (Corps)  regulates  the 
discharge  of  fill  into  the  waters  of  the 
United  States,  including  wetlands.  The 
Clean  Water  Act  requires  project 
proponents  to  notify  the  Corps  and 
obtain  a  permit  prior  to  undertaking 
many  activities  (e.g.,  grading,  discharge 
of  soil  or  other  fill  material,  etc.)  that 
would  result  in  the  fill  of  wetlands 
under  the  Corps*  jurisdiction. 

The  Corps  promulgated  Nationwide 
Permit  No.  26  (33  CFR  330.  Appendix 
A)  to  address  fill  of  isolated  or 
headwater  wetlands  totalling  less  than 
10  acres.  Where  fill  would  adversely 
modify  less  than  10  acres  of  wetland, 
the  Corps  circulates  a  predischarge 
notification  to  the  Service  and  other 
interested  parties  for  comment  to 
determine  whether  or  not  an  individual 
permit  should  be  required  for  a 
proposed  fill  activity  and  associated 
impacts.  The  Corps  must  respond 
within  30  days  or  the  proposed  activity 
will  be  authorized  under  the  nationwide 
permit. 

Individual  permits  are  required  for 
the  discharge  of  fill  material  that  would 
fill  or  adversely  modify-  greater  than  10 
acres  of  wetlands  or  any  size  wetland  if 
proposed  or  listed  species  are  present 
and  could  be  adversely  affected  by  the 
proposed  activity.  The  review  process 
for  the  issuance  of  individual  permits  is 
more  rigorous  than  for  nationwide 
permits.  Unlike  nationwide  permits,  an 
analysis  of  cumulative  wetland  impacts 
is  required  for  individual  permit 
applications.  Resulting  permits  may 
include  special  conditions  that  rtiquire 


avoidance  or  mitigation  of 
environmental  impacts.  On  nationwide 
permits,  the  Corps  has  discretionary 
authcHity  to  require  an  applicant  to  seek 
an  individual  permit  if  the  Corps 
believes  that  the  resources  are 
sufficiently  important,  regardless  of  the 
wetland's  size.  In  practice,  the  Corps 
rarely  requires  an  individual  permit 
when  a  project  would  qualify  for  a 
nationwide  permit,  except  when  a 
threatened  or  endangered  species  or 
other  significant  resource  would  be 
adverpely  affected  by  the  proposed  . 
activity. 

Mo8t  of  the  populations  of  Lilium 
occidentale  occur  in  wetlands  that  are 
less  than  10  acres  in  size.  Many  are  only 
a  few  square  yards,  and  many  are  in 
wetlands  with  no  surface  drainage  to 
streams  (i.e.,  "isolated").  Therefore, 
filling  them  could  fall  under 
Nationwide  Permit  No.  26.  If  L. 
occidentale  is  listed  as  endangered, 
formal  consultation  with  the  Service 
would  be  required  before  the  Corps 
could  issue  an  individual  section  404 
permit  that  may  adversely  affect  the  lily. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
primary  long-term  natural  threat  to 
LiliuiTi  occidentale  is  competitive 
exclusion  by  shrubs  and  trees  as  a  result 
of  succession  in  bogs  and  coastal 
prairie/scrub.  Human  activities  such  as 
draining  of  wetlands,  clearing  of  land, 
elimination  of  beaver,  and  stabilization 
of  moving  sand  areas  have  interrupted 
the  natural  processes  of  bog  and 
wetland  creation.  As  late-stcge  bogs  and 
coastal  scrub  go  through  succession  to 
forest  lily  habitat  is  eliminated  with 
little  new  habitat  being  created.  There  is 
some  indication  that  L.  occidentale 
populations  have  been  maintained  in 
the  pest  by  periodic  fires,  perhaps  set  by 
native  Americans  (Schultz  1989). 
Charcoal  is  abundant  in  the  soil  at 
severbl  of  the  major  populations, 
indicating  past  fires.  Fires  are  now  rare 
events  in  these  areas. 

Young  plants  of  this  species  are 
almost  always  ret.ruited  under  shrub 
covei.  but  the  lily  is  shaded  out  if  the 
canopy  cover  is  greater  than  50  percent 
or  shrubs  are  over  2  meters  (6  ft)  high. 
Several  populations  and  portions  of 
populations  have  already  been 
extirpated  by  forest  succession.  Eleven 
popiUations  (ranging  from  2  to  about 
1.000  plants)  currently  are  seriously 
stressed  from  competition,  as  indicated 
by  low  reproductive  rates  (Schultz 
1989).  Individual  plants  do  not  flower 
every  year,  appaa'iitly  as  an  energy- 
saving  mechanism  when  stressed. 
Heallh  of  a  population  can  be  evaluated 
by  the  number  of  flowering  versus  non- 
flowering  plants,  and  the  luimber  of 


blooms  per  plant.  It  has  been  suggested 
that  the  11  stressed  populations  would 
probably  survive  less  than  a  decade 
without  habitat  manipulation  (Schultz 
1989).  Invasion  by  the  exotic  shrub 
gorse  [Ulex  europaeus)  into  the  bog 
habitat  of  Lilium  occidentale  has 
eliminated  suitable  habitat  in  Oregon 
near  Blacklock  Point  (Ballantyne  1980). 

At  four  California  ranch  populations, 
livestock  exclosure  fences  have  solved 
the  immediate  problem  of  overgrazing 
(Dave  Imper,  pers.  comm.,  1992).  A 
Umited  amount  of  grazing  may  actually 
benefit  the  species  by  preventing 
succession.  Over  time,  without  habitat 
management,  forest  succession  within 
the  exclosures  would  limit  the  lilies  to 
the  well-lighted  edges  of  the  exclosures 
and  reproduction  would  deteriorate. 

Some  populations  are.so  small  (2  to 
100  flowering  plants)  that  loss  oogenetic 
variability  is  a  threat.  Plants  with 
genetic  abnormalities  such  as  4-nierous 
flowers,  tepals  replacing  stamens, 
stamens  replacing  tepals,  and  double 
flowers  have  been  observed  over  two  or 
more  seasons  at  sites  in  both  California 
and  Oregon.  The  effects  of  inbreeding 
may  already  be  adversely  affecting  the 
viability  of  these  small  populations  and 
remains  a  future  threat  to  the  plant 
(Schultz  1989). 

The  Ser\'ice  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
Lilium  occidentale  in  determining  to 
make  this  rule  final.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
L.  occidentale  as  endangered.  This 
species  occupies  an  extremely  restricted 
geographic  range  and  is  comprised  of  a 
total  of  2,000  to  3,000  flowering 
individuals. ilesidential  development, 
conversion  of  habitat  to  cranbeny  farms, 
shrub  and  tree  succession, 
overcoUection,  vandalism,  overgrazing, 
and  loss  of  genetic  diversity  threaten 
this  plant  with  extinction.  Because  the 
plant  is  in  danger  of  extinction 
throughout  its  range,  it  fits  the 
definition  of  endangered  under  the  Act. 

Critical  habitat  is  not  being  designated 
for  this  species  for  reasons  discussed  in 
the  "Critical  Habitat"  section  of  this 
rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  t\w 
time  the  species  is  li.sted.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  this  spec:ies. 
As  discussed  under  Factor  B  in  the 
"Summar>'  of  Factors  Affecting  the 
Species."  Lilium  occidentale  is 
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threatened  by  taking.  The  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register,  as 

required  for  the  designation  of  critical 
habitat,  would  increase  the  degree  of 
threat  to  this  species  from  take  or 
-  vandalism  and,  therefore,  could 
contribute  to  its  decline  and  increase 
enforcement  problems.  The  listing  of 
this  species  under  the  Act  publicizes  the 
rarity  of  the  species  and.  thus,  could 
make  this  plant  attractive  to  re-searchers, 
curiosity  seekers,  or  collectors  of 
wildflovvers  or  rare  plants.  All  involved 
parties  and  landowners  have  been 
notified  of  the  importance  cf  protecting 
this  species'  habitat.  Protection  of  the 
species'  habitat  will  be  addressed 
through  the  recovery  process  an<l  the 
st-ction  7  consultation  process. 
Therefore,  the  Service  finds-that 
designation  of  critical  habitat  for  this 
species  is  r  'it  prudent  at  this  time 
because  such  designation  would 
increase  the  degree  of  threat  from 
roilecting  01  other  human  af-tivltics. 

Available  Conservation  Measures 

Con.servation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery'  actions,  requirements  lor 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  li.sting  results  in  public    - 
awareness  and  conser\ation  actions  by 
Federal.  State,  and  local  ageiicies. 
private  organizations,  and  individuals. 
The  Endangered  Species  Act  provides 
for  possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(2)  of  the  Act  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species.  If  a  Federal 
action  may  affect  a  listed  species,  (lie 


responsible  Federal  agency  must  enter 
mto  consultation  with  the  Service 

The  U.S.  Army  Corps  of  Engineers 
will  become  involved  with  this  plant 
species  after  listing  through  its 
permitting  authorifv  as  de.scribed  under 
section  404  of  the  Clean  Water  Act.  By 
rej^uiation,  permits  may  not  be  issued 
v^'hore  a  federally  listed  endangered  or 
threatened  species  would  be  affet^ted  by 
the  proposed  project  without  first 
,     tomplefing  consultation  pursuant  to 
section  7  of  the  Act.  The  pres'jnce  of  a 
listed  species  would  highlight  tiie 
national  importance  of  these  resources. 
In  addition,  insurance  of  housine  loans 
by  the  Department  of  Housing  and 
LTb,in  Devploprnent  in  areas  t'hat 
presently  support  Ulitim  occidt-ntnlp 
will  be  subject  to  review  by  the  Strvice 
uiid'ir  secticm  7  of  the  Act. 

The  Act  and  its  implementing 
regulations  found  at  50  CFK  ir-.ei  and 
17.62,  set  forth  a  series  of  prohibitions 
nnd  exceptions  thnt  aoply  to  listed  pl.-^nl 
species.  All  prohibitions  of  .sodion 
fl'a)f2)  of  the  Act.  implemented  by  50 
(.FR  17,61.  .npply.  The.w  proi.ibitions.  Im 
part,  nmke  it  ille,q;;l  for  r>n\  ptison 
.<=iibject  to  the  jurisdiction  of  the  l.'n:i(-d 
Si.ites  to  import  or  export,  transport  in 
interstate  or  fon;ign commerce  in  tl.e 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  this  species  in  interstate  or 
foreign  commrrce.  or  to  remove  and 
reduce  to  possession  the  species  from 
areas  under  Federal  juri.sdidion.  In 
fidditicn,  for  plants  listed  as 
endangered,  the  Act  prohibits  the 
malicious  damage  or  destruction  of  any 
s.ich  species  on  lands  under  Federal 
jurisdiction;  or  removal,  cutting,  di-'^ing 
i:p.  damaging,  or  destroying  of  su(.ir" 
plants  in  knowing  violation  of  any  State 
l;nv  or  regulnticn.  or  in  the  course  of  any 
\  lolation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carr>  out  otherwise 
prohibited  activities  involving 
endangered  plants  under  certain 
circumstances.  Sui.h  permits  are 
available  for  scientific  purposes  and  to 
enhance  propagation  or  survival  of  the 
species.  It  is  anticipated  that  trade 
permits  might  be  sought  because  the 
species  is  in  cultivation  and  is  verj'  rare 
in  the  wild.  Requests  for  copies  of  the 
regulations  regarding  listed  species  and 
HUjuirics  about  proliihifions  and  permits 
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may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services, 
Endangered  Species  Permits.  911  N.E. 
11th  Avenue,  Portland,  Oregon  97232- 
4181  (503/231-€241:  FAX  SCIZ-JSl- 
6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
(.'etermined  that  an  Environmental 
As.sessnient  orEnvirosimental  Impac.t 
Statement,  as  defined  under  the 
authority  of  the  National  Fnvironmenfal 
Folicy  Act  of  19f.',l.  need  not  be 
prepared  in  i.onnection  u  ith    e-^ulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  A(,t  of  1973,  as 
emended.  A  notice  outlining  the 
Sen  ices  reasons  for  this  d-tcrmination 
was  p<ib!i.shed  in  tlie  Federal  Register 
on  0(  tober  2~.  10o3  (4i}  IK  40244). 
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Regulation  Promulgation 

Accordingly,  part  17.  subcl..'>p!er  13  of 
(.hapter  1.  title  50  of  the  Code  of  Feder.d 
Regulations,  is  amended  as  set  iorlh 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  ior  p.-irt  17      " 
i.onlim.-es  lo  read  as  follows: 

Authority:  lb  V.SC  I.t{,l-1407,  M^ff^C 
1.S31-1544:  If,  VSC  4201-424.^.;  Mcblir  I  .i-v 
«!M)25,  100  .Stat.  :i.5(X).  unless  othenvive 
noted. 

2.  Se«:tion  17.12(h)  is  diiiLnded  by 
adding  the  following,  in  alphabetical 
order  under  the  family  Lilia(x>ae.  to  the 
List  of  Endangered  and  Threatened 
Plants  to  read  .I.,  fol.'ov.s: 

§  17.12    Endangered  and  threatened  plants. 


hj- 
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Species 


Scienlific  name 


Common  name 


Historic  range 


Status      When  listed 


Critical 
habitat 


Special 
rule 


LILIACEAE  (LILY  Family) 


Lilium  ovddenlale 


Western  lily 


USA  (CA.  OR) 


545 


NA 


NA 


Dated:  July  26. 1994. 
MollieiLBeattie. 

Director,  Fish  and  Wildlife  Senice. 

[FR  Doc.  94-20162  Filed  8-16-94:  8:4.'i  {iml 

BIUJNQ  COOe  4310-S5-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

P.D.081194E] 

Atlantic  Tuna  Fisheries;  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure  of  the  General  category 

fishery. 

summary:  NMFS  has  determined  that 
the  1994  General  category  quota,  minus 
a  65  metric  tons  (rht)  set  aside  for  a  late 
season  fishery  beginning  September 
15th,  will  be  takeivby  August  14, 1994. 
Therefore,  the  General  category  fishery 
will  be  closed  efTective  at  0001  hours  on 
Monday,  August  15, 1994.  This  action  is 
being  taken  to  prevent  overharvest  of 
the  quota  established  for  this  fishery 
while  providing  an  opportunity  for 
'areas  that  have  not  yet  had  an  ample 
opportunity  to  harvest  a  fair  share  of  the 
quota  beginning  September  15, 1994. 
EFFECTIVE  DATE:  0001  hours  on  August 
15, 1994,  through  September  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly.  301-713-2347,  or  Raymond  E. 
Baglin,  508-281-9140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  .seq.) 
governing  the  harvest  of  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  are  found  at  50  CFR 
part  285.  Section  285.22  subdivides  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas 
recommended  U.S.  quota  among  the 
various  domestic  fishing  categorie.s. 


I 

Implfementing  regulations  for  the 
Atlantic  Tuna  Fisheries  at  50  CFR 
285.22(a)  provide  for  an  annual  quota  of 
531  mt  of  large  medium  and  giant 
Atlantic  bluefin  tuna  to  be  harvested 
from  the  Regulatory  Area  by  vessels 
permitted  in  the  General  category.  Of 
this  amount,  65  mt  are  set  aside  for  a 
late  season  fishery  beginning  September 
15.  The  Assistant  Administrator  for 
Fisheries,  NOAA,  fs  required  under 
§  285.20(b)(1)  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  Statistics,  to  project  a  date  when 
the  catch  of  Atlantic  bluefin  tuna  will 
equal  the  annual  quota  minus  65  mt. 
and  to  publish  a  Federal  Register 
document  stating  that  fishing  for, 
retaining,  possessing,  or  landing 
Atlantic  bluefin  tuna  under  the  early- 
season  quota  must  cease  on  that  date  at 
a  specified  hour,  and  not  recommence 
until  September  15th,  whereupon  a 
quota  equal  to  the  difference  between 
the  annual  quota  and  the  estimated 
catch  prior  to  September  15th  will 
become  available. 

The  General  category  has  taken 
approximately  364  mt  of  its  531  mt 
quota  ts  of  August  10, 1994.  While 
NMFS  had  calculated  an  average  catch 
in  August  of  12  mt  per  day,  industry 
contacts  have  informed  NMFS  that 
catch  per  day  has  increased  to  17  mt  per 
day  or  more.  Atlantic  bluefin  tuna  arc 
still  abundant  off  of  Maine  and 
Massachusetts,  the  primary  commercial 
fishing  grounds,  and  have  not  migrated 
offshore  and  further  south.  Effort  by 
General  category  vessels  remains  high. 

Based  on  the  landing  reports,  it  is 
projected  that  the  quota  of  Atlantic 
bluefiii  tuna  allocated  for  the  General 
category,  minus  a  65  mt  set  aside 
amount  for  the  late  season  fishery  will 
be  reached  by  August  14, 1994.  Fishing 
for,  relention  of,  possessing,  or  landing 
large  medium  or  giant  Atlantic  bluefin 
tuna  by  vessels  in  the  General  category 
mu.«;t  cease  by  0001  hours  August  15, 
1994.  The  intent  of  this  action  is  to 
prevent  overharvest  of  the  quota 
established  for  this  fishery  while 
helping  continue  traditional  late 
summer  and  early  fall  fisheries  and 


providing  a  fishing  opportunity  in  areas 
that  have  not  yet  had  an  ample 
opportunity  to  harvest  a  fair  share  of  the 
quota. 

Beginning  September  15. 1994,  in 
areas  to  be  described  and  under 
conditions  to  be  specified  in  a  future 
document  to  be  filed  with  the  Office  of 
the  Federal  Register,  vessels  permitted 
in  the  General  category  may  resume 
fishing  for  Atlantic  bluefin  tuna  at  a 
catch  rate  of  one  large  medium  or  giant 
bluefin  tuna  per  day  per  vessel,  until  the 
set  aside  allocation  has  been  taken. 

Classincation 

This  action  is  taken  under  50  CFR 
285.20(b)  and  is  exempt  ft-om  OMB 
review  under  E.O.  12866. 

Authority:  16  IT.S.C.  971  etsw/. 

Diitcd:  August  11.1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Consen'iition  and  Management,  National 
Marine  Fisheries  Senice. 
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50  CFR  Part  651 

[Docket  No.  931076-4220;  LO.  071194C] 

Northeast  Multispecies  Fishery 

AGENCY:  National  Mariiie  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  NMFS  issues  this  final  rule  to 

make  corrections  and  clarifications  to 

the  regulations  implementing 

Amendment  5  to  the  Northeast 

Multispecies  Fishery  Management  Plan 

(FMP). 

EFFECTIVE  DATES:  This  final  rule  Ls 

effective  August  12, 1994  except  for 

§651.9(a)(14)  which  is  effective 

September  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  B.  McCarron,  NMFS. 
Fishery  Management  Specialist,  508- 
281-9139. 
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SUPPLEMENTARY  INFORMATION:  The  New 
England  Fishery  Management  Council 
(Council)  submitted  Amendment  5  to 
the  FMP  on  September  27,  1993.  Two 
measures  of  the  amendment  were 
disapproved  on  September  30, 1993— 
one  measure  pertaining  to  a  haddock 
possession  limit,  and  the  other 
pertaining  to  winter  flounder  fishing  in 
state  waters.  The  remainder  of 
Amendment  5  was  approved  on  January 
3. 1994.  The  final  rule  for  Amendment 
5  was  published  on  March  1, 1994  (59 
FR  9872).  This  action  makes  several 
corrections  and  clarifications  to  that 
rule. 

Ameiininent  5  requires  vessels  in  the 
Fleet  ci;i\s-at-sea  (DAS)  program,  for 
multispecies  trips  longer  than  24  hours, 
to  tie-up  (layover)  at  the  dock  at  the  end 
o(  each  trip  for  half  the  amount  of  DAS 
accrued  on  the  trip.  Since  many  vessels, 
when  in  harbor,  tie-up  at  a  mooring 
instead  of  a  dock  and/or  move  between 
locations  in  the  harbor  to  attend  to 
operational  needs  such  as  refueling,  a 
definition  for  "tied-up  to  the  dock"'  has 
been  added  to  §  651.2  to  clarify  that  a 
vessel  may  be  tied  to  either  a  mooring 
or  a  dock  and  may  move  between 
locations  in  the  same  harbor  during  Us 
layover  period.  This  definition  complies 
with  the  objectives  of  the  FMP. 

From  March  1  through  July  31'.  vessels 
HI  the  Sfellwageri  Bank/Jeffreys  Ledge 
(SB/JL)  juvenile  prote<;tion  area  are 
required  by  §  651.20(a)(5)  to  have  6-inrh 
(lS.24-cm)  .square  mesh  in  the  last  140 
bars  of  the  codend  and  extension  piece 
of  all  mobile  net  gear.  The  final 
regulation  inadvertently  did  not  define 
square  mesh.  To  clarify  the  square-mesh 
requirement,  a  definition  of  "square 
mesh"  has  been  added  to  §  651.2. 

The  final  rule  for  Amendment  5  set 
forth  how  diamond  mesh  would  be 
measured  for  enforcement  purposes  but 
inadvertently  omitted  the.measurement 
tHt;hn)que  for  square  mesh.  Language  is 
added  to  §  651.20(g)  to  .set  forth  the 
measurement  technique  for  square 
mesh. 

The  regulations  implementing 
Amendment  5  allow  vessels  fishing  for 
non-regulated  species,  in  the  regulated 
mesh  areas,  to  obtain  an  exemption 
permit  to  fish  with  midwater  trawl  or 
purse  seine  gear.  Although  the  FMP 
only  requires  such  a  permit  in  those 
areas  that  do  not  allow  the  stowage  of 
small-mesh  nets,  the  regulations  are  not 
clear  and  seem  to  require  that  such  a 
permit  be  obtained  for  all  areas. 
Sections  651.20(e)  and  651.20(0  are 
revised  to  remove  that  ambiguity. 

According  to  the  regulations  as  now 
written,  a  vessel,  while  its  DAS  are 
being  appealed,  may  fish  under  the 
Fleet  DAS  program  until  a 
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determination  is  made  on  the  appeal. 
The  regulations  are  not  explicit, 
however,  on  whether  a  vessel  that  has 
received  an  initial  allocation  of 
individual  DAS  may  fish  pursuant  to 
that  initial  allo<-^tion  during  an  appeal 
of  the  amount  of  DAS  allocated.  In  such 
a  case,  the  vessel  has  received, 
independent  of  the  appeal, 
authorization  to  fish  under  the 
individual  DAS  program.  The  fact  that 
the  vessel  may  be  appealing  the  amount 
of  DAS  allocated  does  not  preclude  the 
ves.sel  from  fishing  the  individual  DAS 
that  are  not  in  dispute.  The  regulations 
as  originally  written  were  intended  only 
to  define  the  rights  of  vessels  that 
otherwise  would  not  have  any 
significant  allocation  of  DASwhilean 
appeal  was  pending.  To  clarify  the 
nitent.  §G51.22(b)(7)  is  revised  to 
specify  that  vessels  may  elect  to  fish 
under  the  individual  DAS  program, 
while  under  appeal,  if  thev  have  been 
initially  allocated  individual  DAS. 
provided  they  do  not  exceed  their  initial 
allocation  of  DAS  and  remain  in  the 
individual  DAS  program  for  the 
remainder  of  the  1994-95  fishing 
season. 

In  the  October  27,  1993,  propo.sed  rule 
for  Amendment  5  (.58  FR  57774).  dealer, 
operator  and  vessel  permits  were  to 
expire  ufH^n  the  date  specified  in  the 
permit.  This  was  done  to  eliminate 
unnecessary  renewal  burdens  to  pern)il 
holders  and  to  give  the  Regional 
Director  the  fiexibility  to  deal  effi.-.ienllv 
with  the  administrative  burden 
associated  with  permit  renewals.  The 
final  rpgulator>'  language  inadvertently 
specified  that  permits  must  be  renewed 
annually.  This  was  not  the  infi-nf. 
Act  ordinglv,  changes  are  made  to 
§651.4(i).§651.5(g),  and  §651.6(0  to 
n-move  the  annual  renewal  requirement. 

A  proliibition  concerning  the 
reporting  requirements  in  §  651.7(b)(1) 
was  inadvertentlv  omitted  and  is  added 
at  §651.9(a)(14).  This  prohibition 
requires  federally  permitted 
multi.species  vessel  operators  to  .sell, 
barter,  or  trade  multispecies  finfi.sh  only 
to  federally  permitted  multispecies 
dealers.  This  prohibition  mirrors  a 
prohibition  at  §  651.9(e)(7)  thot 
prohibits  federally  permitted  <lealers 
from  punhasing,  posses.sing,  or 
receiving  multispecies  from  a  ves.sel  that 
does  not  hold  a  Federal  multispecies 
permit,  with  the  exception  of  ves.sels 
that  fi.sh  exclusively  in  state  waters. 

The  regulation  implementing 
Framework  Adjustment  4  to  the  FMP 
(59  FR  26972)  implemented  a  series  of 
time  and  area  closures  for  the  sink 
gillnet  fishery.  Since  these  regulations 
prohibit  sink  gillnet  operators  ft-om 
po,sse.ssing  gillnet  gear  aboard  their 


vessel  while  in  the  areas  and  for  the 
times  specified  in  §  651.32(a),  vessels 
would  be  prevented  from  transiting  a 
closed  area  while  in  possession  of 
gillnet  gear.  Based  on  a  review  of  the 
record,  it  is  clear  that  the  Council  did 
not  intend  that  gillnet  vessels  be 
precluded  from  accessing  open  areas. 
This  action  clarifies  the  Council's  intent 
by  adding  language  that  will  allow  for 
net  stowage  pursuant  to  §651. 20(c)(4)  so 
that  a  gijlnet  vessel  may  transit  a  closed 
area.  The  Regional  Director,  pursuant  to 
§G51.20(c)(4)(iv)  mav  specify  by  letter 
to  permit  holders  additional  mJthods 
for  lawfully  storing  gillnet  gear  while 
transiting  a  closed  area. 

Currently.  §651.30  prohibits  the 
transfer  at  sea  of  multispecies  finfish  A 
review  of  the  record  revealed  that  this 
prohibition  .should  have  been  limited  to 
the  transfer  of  regulated  species.  Seriioo 
651. 30(a)  and  §651. 30(b)  have  been 
revised  to  corrwi  this  error,  as  have  the 
corresponding  prohibitions  in 
§  651. 9(n)(7)  and  §  651.9(f)(5). 

Finally,  this  action  accomplishes 
three  other  corre<.t!ons:  The  metric 
conversion  for  winter  floundt-r  i.-i 
§651.23(3)  is  correc.ted;  in 
§651.22(c)(l)(i)(B).  "multispecies"  is 
replac:ed  by  "regulated  species;"  and 
dearer,  more  detailed  versions  of  figurc^s 
1  and  3  are  pro\i(i.',l 

Classification 

Be«ause  this  ru!.?  only  i  .jrret.ts 
omi.ssions  and  other  e.rrors  or  makes 
clarifications  of  intent  to  rm  existing  sti 
of  regulations  for  whi(.h  tull  prior  notice 
r,!id  opportunity  for  comment  h.ive  htr-n 
given,  no  useful  purpose  would  be 
served  ijy  providing  prior  nutiie  and 
opportunity  fori.omment  for  ;his  nile. 
Accordingly,  under  5  U.S.C.  r>53th)(H)  it 
is  unnecessar>'  to  provide  .such  nof'ii  e 
ar.d  opportunity  for  comment. 

All  but  one  provision  of  this  rule 
impose  no  new  requirements  on  anvone 
subject  to  the.se  regulations  and  manv 
provi.sions  renio\o  or  relieve 
restrictions.  Accordingly,  under  5  U.S.C. 
553(d),  Ihey  may  be  made  immediately 
effective.  Section  651.9(a)(l4)  adds  a  ' 
new  prohibition  which  iseffe<;tive  30 
days  from  the  date  of  filing  with  the 
Office  of  the  Federal  Register. 

This  nile  is  exempt  from  OMB  review 
under  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries,  Fishing,  Reporting  and 
n-cordkeeping  r»'quiremcnts. 
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Dated:  August  12, 1994. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

.  For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  651  is  amended 
as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §  651.2.  the  definitions  for 
"square  mesh"  and  "tied-up  to  the 
dock"  are  added,  in  alphabeticml  order, 
to  read  as  follows: 

§651.2    Definitions. 

•  ••••> 

Square  mesh  means  mesh  in  which 
the  horizontal  bars  of  the  mesh  run 
perpendicular  to  the  long  axis  of  the  net 
so  when  the  net  is  placed  under  a  strain 
the  mesh  remains  open  to  a  square-like 
shape.  Square  mesh  can  be  formed  by 
hanging  diamond  mesh  "on  the  square", 
if  the  resulting  mesh  conforms  with  the 
above  description  of  square  mesh. 

•  *        •        * '       * 

Tied-up  to  the  dock  means  to  tie-up 
at  a  dock,  on  a  mooring,  or  within  the 
harbor. 

.  *        *        *        *        • 

3.  Section  651.4(i)  is  revised  to  read 
as  follows; 

§  651 .4    Vessel  permits. 

****** 

(i)  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  in  the 
permit. 

•  *  ~      *         *        * 

4.  Section  651.5(g)  is  revised  lo  read 
as  follows: 

§  651 .5    Operator  permits. 

***** 

(g)  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  in  the 
permit. 

***** 

5.  Section  651.6(f)  is  revised  to  read 
as  follows: 

§651.6    Dealer  permits. 

***** 

(0  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  in  the 
permit. 

***** 

6.  In  §651.9,  paragraphs  (a)(7).  (a)(13). 
(e)(5),  and  (e)(31)  ar^  revised  and 
paragraph  (a)(14)  is  added  to  read  as 
follows: 

§651.9    ProliibitioflS. 
(a)  '   •   • 


(7)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
offload,  remove,  or  otherwise  transfer 
fish  from  one  vessel  to  another  ves,sel  or 
other  floating  conveyance  unless 
authorized  in  writing  by  the  Regional 
Director  pursuant  to  §  651.30(a). 

***** 

(13)  Fish  with,  set,  haul  back,  possess 
on  board  a  vessel,  unless  stowed  in 
accordance  with  §  651.20(c)(4),  or  fail  to 
remove  a  sink  gillnet  from  the  area  and 
for  the  times  specified  in  §  651.32(a). 
unless  euthorized  in  writing  by  the 
Regional  Director. 
***** 

(14)  Sell,  Darter,  trade,  or  transfer,  or 
attempt  to  sell,  barter,  trade,  or 
otherwise  transfer,  for  a  commercial 
purpose,  other  than  transport,  any 
multispecies,  unless  the  transferee  has  a 
dealer  permit  issued  under  §651.6. 

•         *         *         •         • 

(e)  •   •   * 

(5)  Lend,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
offioad,  remove  or  otherwise  transfer 
multispecies  finfish  from  one  vessel  to 
another  vessel,  unless  both  vessels 
qualify  under  the  exception  specified  in 
paragraph  (e)(l)(ii)  of  this  section,  or 
unless  authorized  in  writing  by  the 
Regional  Director  pursuant  to 
§651. 30(a). 
***** 

(31)  Fish  with,  set,  haul  back,  possess 
on  board  a  vessel,  unless  stowed  in 
accordance  with  §  651.20(c)(4),  or  fail  to 
remove  a  sink  gillnet  from  the  EEZ 
portion  of  the  areas,  and  for  the  times 
specified  in  §  651.32(a),  unless 
authorized  in  v\Titing  by  the  Regional 
Director. 
***** 

7.  In  §  651.20,  the  first  .sentence  of 
paragraph  (c)(4)  introductory  text, 
paragraph  (a)(5),  (e)  heading,  (e)(1) 
introductory  text,  (e)(2),  (f)  introductory 
text,  and  (g)  are  revised  to  read  as 
follows: 

§  651 .2t    Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of  fishing. 

***** 

(a)  *   *   * 

(5)  Sttfllwngen  Bank/Jeffreys  Ledge 
(SB/JL)  juvenile  protection  area.  During 
the  period  March  1  through  July  31  of 
each  year,  the  minimum  mesh  size  for 
nets  in  the  following  area  shall  be  6 
inches  (15.24  cm)  in  all  sink  gillnets  and 
6  inches  (15.24  cm)  square  mesh  in  the 
last  140  bars  of  the  codend  and 
extension  piece  of  all  mobile  net  gear 
except  as  provided  for  in  (e)  and  (f)  of 
this  section. 
*        4i        *        *        * 

(i;)  •    *    * 


(4)  Net  stowage  requirements.  Except 
as  provided  in  paragraphs  (c)(3)(i)  and 
(d)(3){i)of  this  section,  a  vessel  holding 
a  valid  Federal  multispecies  permit^ 
under  this  part  and  fishing  in  the 
Southern  New  England  or  Mid-Atlantic 
regulated  mesh  areas,  may  not  have 
available  for  immediate  lise  any  net,  or 
any  piece  of  a  net,  not  meeting  the 
requirements  specified  in  paragraphs 
(c)(2)  and  (d)(2)  of  this  section;  and  a 
vessel,  holding  a  valid  multispecies 
permit  while  in  the  areas  and  for  the 
times  specified  under  § 651.32(a).  and 
any  vessel  while  in  the  EEZ  portion  of 
the  areas  and  for  the  times  sped. Red 
under  §  651.32(a),  may  not  have 
available  for  immediate  use  any  sink 
gillnet  gear.  •  •  • 
***** 

(e)  Midwater  trawl  gear  exemption.  (1) 
For  the  GOM/GB,  JfL/SB,  and  Nantucket 
Lightship  regulated  mesh  areas  south  of 
42°20'  N.  lat.,  fishing  for  Atlantic 
herring  or  blueback  herring,  mackerel, 
and  squid  may  take  place  throughout 
the  fishing  year  with  midwater  trawl 
gear  of  mesh  size  less  than  the  regulated 
size,  provided  that: 
.***** 

(2)  For  the  GOM/GB  and  JUSB 
regulated  mesh  areas  north  of  42''20'  N. 
lat.,  fishing  for  Atlantic  herring  or 
blueback  herring,  and  for  mackerel  may 
take  place  throughout  the  fishing  year 
with  midwater  trawl  gear  of  mesh  size 
less  than  the  regulated  size,  provided 
that  the  requirement  of  paragraphs  (e)(1) 
(i)  through  (iv)  of  this  section  are  met. 

(f)  Purse  seine  gear  exception.  For  the 
GOM/GB.  JL/SB.  and  Nantucket 
Lightship  regulated  mesh  areas,  fishing 
for  Atlantic  herring  or  blueback  herring, 
mackerel,  and  menhaden  may  take  place 
throughout  the  fishing  year  with  purse 
seine  gear  of  mesh  size  less  than  the 
regulated  size,  provided  that: 
***** 

(g)  Mesh  measurements — (1)  Net 
gauge.  Mesh  sizes  are  measured  by  a 
wedged-shaped  gauge  having  a  taper  of 
2  cm  in  8  cm  and  a  thickness  of  2.3  mm. 
inserted  into  the  meshes  under  a 
pre.ssure  or  pull  of  5  kg. 

(2)  Square-mesh  measurement. 
Square  mesh  in  the  regulated  portion  of 
the  net  shall  be  measured  by  placing  the 
net  gauge  along  the  diagonal  line  that 
connects  the  largest  opening  between 
opposite  comers  of  the  square.  The 
square  mesh  size  will  be  the  average  of 
the  measurements  of  20  consecutive 
adjacent  meshes  from  the  terminus 
forward  along  the  long  axis  of  the  net. 
The  square  mesh  shall  be  measured  at 
least  five  meshes  away  from  the  lacings 
of  the  net. 
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(3)  Diamond-mesh  measurement. 
Diamond  mesh  in  the  regulated  portion 
of  the  net  will  be  measured  running 
parallel  to  the  long  axis  of  the  net.  The 
mesh  size  will  be  average  of  the 
measurements  of  any  series  of  20 
consecutive  meshes."  The  mesh  shall  be 
measured  at  least  five  meshes  away 
from  the  lacings  of  the  net. 
»         *         »         *         * 

8.  In  §  651.22,  paragraphs  (b)(7)  and 
(t;)(1)(i)(B)  are  revised  to  read  as  follows: 

§  651.22    Effort-corrtrol  program  for  limited- 
access  vessels. 


(b)  *    '   * 

(7)  Status  of  vessels  pending  appeal  of 
DAS  allocations.  All  vessel  owners, 
while  their  Individual  DAS  allocation  is 
under  appeal,  may  fish  under  the  Fleet 
DA.S  program,  or  the  Individual  DAS 
program  if  they  have  been  initially 
allocated  DAS  under  the  Individual 
DAS  program, -dt  their  election,  and  are 
subject  to  all  the  requirements 
applicable  to  the  DAS  program  tht>y 
choose,  unless  otherwise  exempted, 
until  the  Regional  Director  has  mnde  a 
final  lietenuination  on  the  appeal. 

(i)  Vessels  fishiiig  under  the  Fleet  DAS 
piogram  during  appeal.  An\  DAS  sp.'nf 
fi.shing  ior  rcgulat(!d  species  bv  ;;  vessel 
th.if  ii;is  elected  the  V]evt  DAS  progrjiii 
^vhile  that  vessel's  initi;d  DAS 
aljo-ration  is  under  ajipe;.],  shall  he 
<  ouuled  a-;;iinst  the  Individual  DAS 
..llocatiDn  lh.it  liie  ves.sel  in;iv  i.  ItiniMli-lv 
re(  .'ive.  It".  bef()n>  this  ;ij)pf>iil'  js  decnii  .]. 
a  vessel  escoeds  the  niiiulter  uf  d.iys  it 
!:;  ri:i;;]l\  ailoi  iited  .irter  , ijipe.il.  t!ie 
<'X(  .-ss  iLiys  will  l,e  siihtrrii  ti-d  fn'.'n  t!;e 
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vessel's  allocations  of  davs  in  fishing 
year  1995.  '  ^ 

(ii)  Vessels  fishing  under  the 
Individual  DAS  program  during  appeal 
A  vessel  fishing  under  the  Individual 
DAS  program  while  its  initial  DAS 
allocation  is  under  appeal  may  only  fish 
up  to  Its  initial  allocation  of  DAS. 
pending  the  outcome  of  its  appeal,  and 
IS  required  to  remain  in  the  Individual 
DAS  program  for  the  remainder  of  the 
1994  multispecies  fishing  year 


(B)  During  each  period  of  t;n;e 
declared,  the  applicable  vessel  may  not 
possess  more  than  the  possession  [imit 
(226.8  kg)  of  regulated  species. 
*         *         »         ♦         . 

§651.23    [Amended] 

9.  In  §651.23,  the  table  in  paragraph 
(.1)  !s  amended  bv  removing  the  entr\' 
■■Winter  fiounder  (blackback)....  12  (27.9 
cm)"  and  adding  in  its  place  "Winter 
fiounder  (blackliack)....  12  (30.48  cm)' 

10.  Softion  651.30  is  revised  to  read 
;!s  follows: 

§651.30    Transfer-at-sea. 

(a)  \'t>ss(!ls  periiiitled  under  *i()51.4 
i're  prohibited  from  transf(>rrin.'  it 
attiMnptin^  to  transfer  fish  fionro.-ie 
vessel  to  anuther  \essei,  unless 
aiiil)f);i?,(-d  in  writin.q  hy  the  Kij^:,);!;.! 
Dire,. tor,  |.\,  epi  ihit  no"ves,s(;l  per:iiii!r,i 
^■n:U'r^t.r,].A  iu.r,  iu- :,ullinr;/rd  ;,, 

!i;ii'!sfrr  n'mii;i!.';i  s,...|  i,.s. 

li'l  .\n  vessels.  .i-::ess;n:!;..  ri.'(  i! 

\'>-!ii!j;  f:viiii  the  ]^'-i()ii,:l  Director 
ii:i^ier  |):ir.i.4:,ipli  (,,f  nf  i|,is  se,  -:,,;-,.  ; 


.:i 


attempting  to  transfer  multispecies 
finfish  from  one  vessel  to, another  vessel 
while  in  the  EEZ.    - 

11- In  §651.32.  paragraphs  (a) 
mtroductory  text  and  (a)(])  introductory 
text  are  revised  to  read  as  follows: 

§651.32    Sink  gillnet  requirements  to 
reduce  hartior  porpoise  takes. 

(a)  General.  In  addition  to  the 
measures  specified  in  §§651.20  and 
651.21,  persons  ov/ning  or  operating 
vessels  using,  possessing  on  board  a 
vessel,  unless  stowed  in  accordance 

with  §  651.20(c)(4).  or  fishmg  widi,  sink 
gillnet  gear  are  subject  to  the  following 
restrictions  unless  otherwise  authorized 
in  writing  by  the  Regional  Director: 

{1)  Areas  closed  to  sink  gill  nets.  All 
persons  owning  or  operating  vessels 
must  remove  all  of  their  sink  gillnet  gear 
from,  and  may  not  use,  set,  haul  back, 
fish  with,  or  possess  on  board  a  vessel, 
unless  .stowed  in  accordance  with 
§  651.20(c)(4),  a  sink  gillnet  in.  the  I^EZ 
portion  ofthe  areas  and  for  the  times 
specified  in  panigraphs  (a)(l)(i)  throiiuh 
(iii)  of  this  section;  and.  dll  persons 
ownint;  or  operating  vessels  issued  a 
Federal  Multispecies  Liir.ited  Act  i-ss 
Permit  must  rei.iove  all  nf  their  sink 
gillnet  >;r.ar  fiom. 


iiiil, 


,,,!    .. 


'•'erjiiT 


,  .  ;uui  ;;i;i\  r.ot  use.  set. 

haul  l),i(,k.  fish  with  or  possess  on  boiird 
■■<  ves...-,.l.  u.'iless  stowed'iii  ,i((nrd„n(  e 
witl;  t;i,.51.2n(c  J{4).  n  si:)k  ,ui!lnet  in.  t.'ie 
ent;.-e  areas  ami  t!-:c  liine>  ^;)e(  .fied  i-i 
p-in.--.,phs(.:WPi,),i,,,„,,.i,  fi;i),,fthis 
sei  tiici. 
• 

y-^-  r;::i.^'s  i  ,,;i<l  i  in  j.,;rt  l.')!  .ire 
r'\  .■■-■•i!  I,,  r,. .,!  .,.,  i,,l!,>\\s. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttw  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
[Docket  No.  PRM  50-53] 

Ohio  Citizens  for  Responsible  Energy, 
Inc.,  et  al.;  Denial  of  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NKC)  is  deny^ig  a  petition 
for  rulemaking  (PRM-50-53)  from  Ms. 
Susan  L.  Hiatt  on  behalf  of  the  Ohio 
Qtizens  for  Responsible  Energy,  Inc. 
(OGRE).  The  petition  requested 
reopening  of  the  rulemaking  procedure 
that  led  to  promulgation  of  10  CFR 
50.62,  the  "Anticipated  Transient 
Without  Scram"  (ATWS)  rule.  The 
principal  basis  for  the  CXDRE  request 
was  the  possibility  that  the  ATWS 
analyses  that  formed  the  underlying 
bases  of  the  ATWS  rule  were  invalid 
because  they  did  not  appropriately 
account  for  the  effects  of  large  power 
oscillations,  such  as  those  that  occurred 
during  the  March  9, 1988.  instability 
event  at  the  LaSalle  County  Nuclear 
Station  (Unit  2).  The  petition  is  being 
denied  because  the  Commission  has 
concluded,  based  on  core  stability 
analyses  during  hypothetical  ATWS 
events,  and  based  on  recommended 
procedure  changes  at  nuclear  power 
plants,  that  large-amplitude  power 
oscillations  will  not  impact  the  core  and 
containment  response  sufficiently  to 
invalidate  the  assumptions  and  results 
of  previous  ATWS  analyses  that  were 
the  bases  for  the  ATWS'rule.  The  NRC 
has  carefully  considered  the  issues 
raised  in  the  petition  and  has  taken 
them  into  account  in  reaching  its 
decision  to  deny  the  petition. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking  and  the  NRC's  letter  to  the 
petitioner,  including  attachments 
(SECY-94-123),  are  available  for  public. 


inspection  or  copying  in  the  NRC  Public 
Document  Room,  2120  L  Street.  NW. 
(Lower  Level),  Washington,  DC. 
FOR  FUHTHER  INFORMATION  CONTACT:  Roy 
Woods,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  (301)  415-6622. 

The  Petition 

By  letter  dated  July  22,  1988.  Ms. 
Susan  L.  Hiatt,  a  representative  of  the 
Ohio  Citizens  for  Responsible  Energy, 
Inc.,  requested  that  the  Director,  Office 
of  Nuclear  Reactor  Regulation  (NRR), 
take  immediate  action  with  respect  to 
boiling  water  reactors  (BWRs)  to  relieve 
what  she  alleged  to  be  undue  risks  to 
the  public  health  and  safety  posed  by 
the  thermal-hydraulic  instability  of 
BWRs  as  revealed  by  an  event  at  LaSalle 
County  Station.  Unit  2,  on  March  9, 
1988. ' 

The  petitioner  requested  that  the  NRC 
conduct  a  rulemaking  procedure  under 
10  CFR  2.802  to  address: 

1.  The  possibility  that  the  analyses 
used  during  the  proceedings  that 
promulgated  10  CFR  50.62  (the 
"ATWS"  rule)  were  invalid  because 
they  did  not  appropriately  account  for 
the  effect  of  large  power  oscillations 
(those  analyses  were  the  underlying 
basis  for  the  design  requirements 
establithed  in  10  CFR  50.62  to  reduce 
the  risk  from  ATWS  events);  and 

2.  The  appropriateness  of  the  10  CFR 
50.62  requirement  for  automatic 
tripping  of  the  recirculation  pumps  in 
response  to  designated  ATWS  signals. 
In  light  of  the  potential  consequences  of 
large  power  oscillations,  since  tripping 
the  recirculation  pumps  moves  reactor 
operation  into  a  state  with  high  power- 
to-flovv  ratio  where  oscillations  are 
likely,  the  petitioner  requested  that  the 
pump-tripping  requirement  be 
reconsidered. 

Staff  Action  on  the  Petition 

The  staff  has  been  reviewing  generic 
concerns  regarding  the  large  power 
oscillations  that  were  observed  during 
the  March,9.  1988,  instability  event  at 
the  LaSalle  County  Nuclear  Station. 
Unit  2,  since  the  event's  occurrence. 
That  part  of  the  effort  that  has  focused 
on  developing  a  response  to  the  OCRE 
petition  has  concentrated  on  developing 
an  improved  understanding  of  BWR 
stability  phenomena.  These  staff  (and 
associated  Boiling  Water  Reactor 


Owner's  Group  (BWROG)]  efforts  have 
included  analytical  studies  of  ATWS 
scenarios,  stability  sensitivity  studies, 
and  the  validation  and  verification  of 
the  analytical  models  and  codes  used 
for  these  studies.  The  primary  objective 
was  to  determine  if  large-amplitude 
oscillations  might  impact  the  core  and 
containment  response  Sufficiently  to 
invalidate  the  assumptions  and  results 
of  previous  ATWS  analyses  that  were 
the  bases  for  the  ATWS  mle. 

With  respect  to  OCRE's  contention 
that  the  automatic  tripping  of  the 
recirculation  pumps  in  response  to 
designated  ATWS  signals,  as  required 
by  the  ATWS  rule,  is  inappropriate  in 
light  of  the  potential  consequences  of 
large  power  oscillations,  the  staff 
reviewed  the  advantages  (related  to 
decreased  heat  load  on  the  containment) 
and  disadvantages  (related  to 
exacerbation  of  power  oscillations)  of 
the  requirement  that  the  recirculation 
pumps  he  tripped. 

Reasons  for  Denial 

The  attachments  to  the  NRC's  letter  to 
the  petitioner  (SECY-94-123)  includes  a 
detailed  presentation  of  the  bases  for  the 
denial  of  the  petition.  In  sunrmiary,  a 
substantial  effort  was  necessary  to 
develop  computer  codes  to  simulate  the 
oscillation  behavior  of  the  modeled 
reac-tors  and  to  validate  and  verify  these 
codes  to  ensure  that  they  give  accurate 
predictions.  On  the  basis  of  its  review 
of  TRACG  code's  qualifications  for 
performing  power  oscillation  analyses, 
the  staff  concluded  that  TRACG  can 
ser\'e  as  an  adequate  tool  to  estimate  . 
qualitatively  the  global  behavior  of 
operating  reactors  during  transients  that 
may  result  in  large  power  oscillations. 

Although  large  power  oscillations 
may  increase  the  overheating  and 
severity  of  fuel  damage  resulting  from 
an  ATWS  event,  the  analyses  indicate 
that  core  coolability  and  containment 
integrity  can  be  acceptably  maintained. 
Therefore,  the  staff  concluded  that  the 
ATWS  analyses  that  formed  the  bases  of 
the  ATWS  rule  remain  valid. 

The  staffs  review  of  the  advantages 
and  disadvantages  of  the  requirement 
that  the  recirculation  pumps  be  tripped 
indicated  that  recirculation  pump  trip 
was  appropriate  and  necessary  to  reduce 
heat  load  to  the  containment  following 
an  ATWS.  and  that  the  potentially 
adverse  impact  due  to  large  power 
oscillations  could  be  mitigated  by 
revisions  to  the  Emergency  PrfK:edure 


Fed.r.1  Regi^er  /  v,,.  5,,  „„.  „,  ,  ,,,,,,^^,^  ^„^^,,  ,^    ,^^^  ^  ^^^^^^^^  ^^^^ 


r.uidelines  (EPGs)  that  were 
rerommeniled  by  the  BWROG. 
Revisions  to  the  EPGs  are:  prompt 
nessation  of  feedwater  now  until  water 
level  is  reduced  to  about  one  meter 
bf'Icw  the  feedwater  sparger,  thus 
reduc  ing  core  inlet  subcooling  which 
dampens  power  oscillations;  and  earlier 
mjpction  of  boron  in  the  presence  of 
power  oscillations,  thus  reducing  power 
IshpI,  which  reduces  the  adverse 
rcnsoquenctrs  of  any  remaining  power 
o.-ciilalions.  The  staff  concluded  that 
these  revisions  are  sufficient  for 
sriitigating  the  consequences  of  a 
t  ounding  AT\VS  event  with  Urge 
oscillations. 

On  the  bases  of  the  above  aniilvsiis 
tnd  recommended  procedure  changes 
t'le  staff  concludes  thai,  although  large 
power  oscillations  may  increase  the 
(A-erheating  and  severity  of  fuel  damage 
resulting  from  an  ATWS  event,  core 
coolability  and  containment  integrity 
ran  be  acceptably  maintained  in  a 
manner  consistent  with  the  assumptions 
and  results  of  previous  ATWS  analvst  s 
that  were  the  bases  for  the  ATWS  rule. 
and  that,  therefore,  the  requirements  of 
the  ATWS  rule  remain  appropriate. 

Because  each  of  the  issues  raised  in 
the  petition  has  been  substantively 
resolved,  the  NRC  has  denied  this 
petition. 

Dated  at  Ro<  kville,  ManJand,  Ihis  nth  .lav 
of  August  1994.  ' 

For  the  Nui  lear  R»?nulntor\-  Commission 
John  C.  Hoyle, 
Actirg  Sevrelary. 
IFR  Doc.  94-20135  Filed  8-15-94;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
[Notice  1994-11] 

11  CFR  Parts  100  and  113 

Expenditures;  Personal  Use  of 
Campaign  Funds 

AGENCY:  Federal  Election  Commission. 
ACTION:  Proposed  rule;  request  for 
additional  comments. 

SUMMARY:  The  Federal  Election         ~ 
Commission  is  seeking  additional 
comments  on  new  rules  governing  the 
conversion  of  campaign  funds  to 
personal  use.  The  Federal  Election 
Campaign  Act,  as  amended,  prohibits 
any  person  from  converting  campaign 
funds  to  his  or  her  personal  use.  The 
Commission  is  considering  inserting  a 
definition  of  personal  use  into  its 
regulations.  Further  information  is 
provided  in  the  supplementary 
information  which  follows. 


DATES:  Comments  must  be  received  on 
or  before  October  3,  1994. 
ADDRESSES:  Comments  must  bt:  in 
writing  and  addressed  to;  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel  999 
E  Street,  N.W.,  Washington.  DC  20463. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Coun.sel,  999  E  Street,  NW.. 
Washington,  DC  20463,  (202)  219-3690 
nr  (800)  424-9.530. 

SUPPLEMENTARY  INFORMATION:  in  August 
uf  1993,  the  Commission  published  a 
Notice  of  Proposed  Rulemaking  C'tho 
1903  NPRM"]  seeking  commnnt  on    ' 
proposed  rules  governing  the 
conversion  of  campaign  funds  to 
personal  use  ["the  proposed  njles").  .58 
^R  45463  {Augu.st  30,  1993).  The 
proposed  rules  v.-ere  drafttd  to 
implement  section  439a  of  the  Fedend 
Election  Campaign  Act,  2  n.S  C.  431  et 
sey  !"FECA'].  Section  439a  savs  that  no 
Hmounts  nxeived  by  a  candidate  as 
contributions  that  are  in  excess  of  any 
amount  necessary  to  defray  his  or  her 
expenditures  may  be  converted  by  any 
person  to  any  personal  use.  other  than 
to  defray  any  ordinary  and  necessary 
expenses  incurred  in  connection  with 
hi.s  or  her  duties  as  a  holder  of  Federal 
office.  Those  who  wished  to  comment 
on  the  proposed  rules  were  invited  to  do 
so  by  September  29,  1993. 

The  Commission  subsequently 
granted  a  request  for  a  45  day  extension 
of  the  comment  period,  giving  the 
n^gulated  community  until  November 
13,  1993  to  submit  their  views  on  the 
proposed  rules.  58  FR  52040  (Oct.  6, 
1993).  The  Commission  received  32* 
conunents  from  31  commenters  in 
response  to  the  1993  NPRM.  The 
Commission  also  held  a  public  hearing 
on  January  12,  1994,  at  which  it  heard 
testimony  from  five  witnesses  on  the 
jjroposed  rules. 

On  May  19,  1994.  the  Commission 
held  an  open  meeting  at  which  it 
considered  draft  final  rules  on  the 
conversion  of  campaign  funds  to 
personal  use.  The  Commission  also 
discussed  several  letters  it  had  received 
at  the  time  of  the  meeting  requesting  an 
additional  opportunity  to  comment  on 
the  rules  before  they  are  finally 
promulgated.  These  requests  correctly 
noted  that,  in  an  effort  to  address  the 
concerns  of  the  commenters,  the  draft 
final  rules  adopted  a  different  approach 
to  defining  personal  use  than  the 
proposed  rules. 

The  Commission  notes  that  the  1993 
NPRM  sought  comments  on  all  of  the 
areas  addressed  by  the  draft  final  rules. 
Thus,  under  the  Administrative 
Procedure  Act.  5  U.S.C.  551  et  seq.,  it 
would  1)0  appropriate  for  the 


Commission  to  proceed  to  adopt  final 
rules. 

Nevertheless,  the  Commission  has 
decided  to  provide  an  additional 
opportunity  to  comment  on  the  rales 
before  they  are  finally  promulgated.  The 
Commission  has  revised  the  nilesand  is 
publishing  the  revised  version  [referred 
to  as  "the  revised  rules")  in  this  NPRM 
in  order  to  invite  comments  from  the 
regulated  community.  Although  this 
additional  comment  perio<i  wHl  delav 
completion  of  the  personal  use  rules" 
the  Commission  still  intends  to  finalize 
rules  this  >ear  The  Commission  will 
mauitnn  a  schedule  ihat  will  allow  the 
rules  to  go  into  effect  earlv  in  the  next 
election  cvi.le. 


The  Revised  Rules 

The  revised  rules  would  include  a 
general  definition  of  personal  use  and 
several  enumerated  examples.  Section 
113.1(g)(1)  would  indicate  that, 
.generally,  personal  use  would  be  anv 
lise  of  funds  that  confers  a  benefit  on  .t 
candidate  or  a  member  of  the 
candidate's  family  that  is  not  related  to 
the  campaign  or  the  ordinary  and 
necessary  duties  of  a  holder'of  Federal 
office.  Section  113.i;g)(i)(i)  contains 
examples  of  uses  that  would  be  personal 
use  if  they  confer  the  kind  of  benefit 
described  in  the  general  definition.  The 
list  of  examples  includes  mortgage,  rent 
and  utility  payments,  certain  vehicle 
expenses,  household  food  items, 
clothing,  tuition,  and  funeral  expenses. 
The  list  also  includes  salary  payments 
lo  family  members  in  excess  of 'fair 
market  value,  legal  expenses,  certain 
travel  and  meal  expenses,  country  club 
dues  and  entertainment.  In  addition,  the 
revised  rules  would  specifically  indicate 
that  the  use  of  funds  to  pay  the 
candidate  a  salary  would  be  personal 
use. 

Section  1 1 3. 1(g)(i)(iii)  of  the  revised 
rules  would  indicate  that  the 
Commission  will  use  the  general 
definition  to  determine,  on  a  case  by 
case  basis,  whether  other  uses  of 
campaign  funds  are  personal  use.  The 
revised  rules  would  also  indicate  that 
the  Commission  may  determine  that  a 
use  of  funds  that  confers  a  benefit  on 
someone  other  than  the  candidate  or  the 
candidate's  family  members  is  personal 
use  if  the  benefit  is  not  campaign  or 
officeholder  related. 

Revised  §  113.1(g)(2)  would  indicate 
that  charitable  donations  are  not 
personal  use  unless  the  candidate 
making  the  donation  receives 
compensation  from  the  recipient 
organization  before  the  organization  has 
used  the  funds  donated  for  other 
purposes.  Under  revised  §  113.1(g){3j, 
transfers  of  campaign  committee  asset.*; 
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to  the  candidate  would  not  be  personal 
use  so  long  as  the  committee  receives 
adequate  consideration.  Revised 
§  113.1(gK3)  also  contains  provisions 
that  would  ensure  that  the  cost  of  the 
asset  being  transferred  is  properly 
allocated  between  the  committee  and 
the  candidate. 

Under  §  113.1{gK4)  of  the  revised 
rules,  the  use  of  funds  for  an  expense 
that  would  be  considered  a  political 
expense  under  House  rules  or  an 
officially  ccHinected  expense  under 
Senate  rules  would  not  be  personal  use 
to  the  extent  that  the  expense  qualifies 
as  an  expenditure  under  11  CFR  100.8 
or  is  an  ordinary  and  necessary  expense 
incurred  in  connection  with  the  duties 
of  a  Federal  officeholder.  The 
Commission  anticipates  that,  in  most 
circumstances,  political  and  officially 
connected  expenses  will  be  ordinary 
and  necessary  expenses  of  a  Federal 
officeholder  for  purposes  of  the  FECA. 
rather  than  conversions  to  personal  use. 
However,  section  439a  of  the  FECA  uses 
different  standards  than  House  and 
Senate  rules  for  determining  whether  a 
particular  use  of  campaign  funds  is 
permissible.  Specifically,  the 
Commission  vn>uld  not  consider  any 
use  of  funds  that  would  be  personal  use 
under  §  113.1(gKl)  to  be  an  ordinary 
and  necessary  expense  incurred  in 
coimection  with  the  duties  of  a  Federal 
officeholder  under  the  FECA.  Thus,  the 
Commission  vfiU  have  to  determine 
whether  political  of  officially  connected 
expenses  are  personal  use  on  a  case-by- 
case  basis. 

Propoeed  section  113.1(g)(5)  of  the 
revised  rules  would  indicate  that 
payments  lot  expenses  that  would  be 
personal  use  imder  paragraph  (g)(1)  of 
this  section  will  generally  be  considered 
contributicxis  to  the  candidate  if  made 
by  a  third  party.  Consequently,  the 
amount  donated  or  expended  will  count 
towards  the  third  party's  contribution 
limits.  However,  no  contribution  would 
result  if  the  payment  is  a  donation  to  a 
legal  expense  trust  fund,  if  the  funds 
used  were  the  candidate's  personal 
funds,  if  the  payment  was  made  by  a 
member  of  the  candidate's  family  from 
an  account  jointly  held  with  the 
candidate,  ot  if  the  payment  would  have 
.been  made  irrespective  of  the  candidacy 
and  such  payments  were  made  before 
the  candidate  became  a  candidate. 
Section  113.1(gK6)  would  list  the 
members  of  the  candidate's  fiamily  for 
thepurposes  of  §  113.1(g). 

The  Commission  is  also  proposing  an 
amendment  to  the  list  of  permissible 
uses  of  excess  campaign  funds 
contained  in  11  CFR  113.2.  The 
amendment  would  specifically  indicate 
that  certain  travel  costs  and  certain 


office  operating  expenditures  would  be 
considered  ordinary  and  necessary 
expenses  incurred  in  connection  with 
the  duties  of  a  Federal  officeholder 
under  the  FECA.  It  would  also 
specifically  indicate  that  any  use  of 
funds  that  would  be  personal  use  imder 
11  CFR  113.1(g)(1)  is  not  an  ordinary 
and  necessary  expense  incurred  in 
connection  with  the  duties  of  a  Federal 
officer. 

The  notice  also  contains  a  proposed 
conforming  amendment  to  the 
definition  of  expenditure  contained  in 
section  100.8(b)(22).  Consistent  with 
revised  §  113.1(g)(5),  this  amendment 
would  clarify  that  payment  of  the 
candidate's  personal  living  expenses  by 
a  member  of  the  candidate's  family  wil  I 
not  be  c»nsidered  expenditures  if  they 
are  made  from  an  account  jointly  held 
with  the  candidate  or  were  paid  by  the 
family  member  before  the  candidate 
became  a  candidate. 

In  addition  to  the  comments  on  the 
proposed  rules  set  out  below,  the 
Commission  is  interested  in  receiving 
comments  on  whether  additional 
recordkeeping  and  reporting 
requirements  would  be  useful  in 
administering  section  439a.  Several  of 
the  commenters  that  responded  to  the 
1993  NPRM  expressed  the  view  that 
additiot^  reporting  requirements 
would  be  helpful  in  this  area.  However, 
it  is  difficult  to  craft  a  rule  that  would 
be  both  useful  in  enforcing  the  personal 
use  ban  and  not  overly  burdensome  on 
the  reporting  committees.  Tlie 
Commission  invites  commenters  to 
suggest  ways  in  which  the  reporting 
requirements  could  be  amended  to 
achieve  this  goal.  Comments  are  also 
welcome  on  the  alternative  of  requiring 
committees  to  keep  additional  records 
to  serve  this  purpose,  without  requiring 
additional  reporting.  Commenters  are 
encouraged  to  focus  on  how  these 
amendments  could  be  crafted  to  be  both 
useful  and  not  overly  burdensome. 

The  Commission  notes  that  Internal 
Revenue  Service  regulations  under  26 
U.S.C.  527  contain  a  definition  of 
personal  use  by  political  organizations. 
26  CFR  1.527-5  (a)(1).  However,  the  IRS 
definition  is  not  controlling  in  this 
situation,  and  is  not  necessarily 
coextensive  with  the  proposed  rule.  The 
Commission  welcomes  comments  on 
the  revised  rules,  and  on  any  other 
issues  raised  by  this  rulemaking. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibilitv 
Act) 

I  certify  that  the  attached  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  of 


this  certification  is  that  the  proposed 
rule  is  directed  at  individuals  rather 
than  small  entities  within  the  meaning 
of  the  Regulatory  Flexibility  Act. 
Therefore,  no  small  entities  will  be 
significantly  impacted. 

List  of  Subjects 

U  CFR  Part  100 

Elections. 
11  CFR  Part  113 

CKimpaign  funds.  Political  candidates. 
Elections. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
Subchapter  A.  chapter  I  of  Title  11  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  100— SCOPE  AND  DEFINfTIONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  Fart  100 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  431.  438(a)(8). 

2.  Section  100.8  would  be  amended 
by  revising  paragraph  (b](22]  to  read  as 
follows: 

§100.8    Expenditure  (2  U.S.C.  431(9)). 

(b)  •  •  • 

(22)  Payments  by  a  candidate  from  his 
or  her  personal  funds,  as  defined  at  11 
CFR  110.10(b),  for  the  carididate's 
routine  living  expenses  which  would 
have  been  incurred  without  candidacy, 
including  the  cost  of  food  and 
residence,  are  not  expenditures. 
Payments  for  such  expenses  by  a 
member  of  the  candidate's  family  as 
defined  in  11  CFR  113.1(g)(6),  are  not 
expenditures  if  the  payments  are  made 
from  an  account  jointly  held  with  the 
candidate,  or  if  the  expenses  were  paid 
by  the  family  member  before  the 
candidate  became  a  candidate. 


PART  1 13— EXCESS  CAMPAIGN 
FUNDS  AND  FUNDS  DONATED  TO 
SUPPORT  FEDERAL  OFFiCEHOIXER 
ACTIVITIES  (2  U.S.C.  439a) 

5.  The  authority  citation  for  Part  113 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C  432(h).  438(a)(8).  439it. 
441a. 

6.  Section  113.1  would  be  amended 
by  adding  paragraph  (g),  to  read  as 
follows: 

§113.1    Definition*  (2  U.S.C.439s^ 

•        •        •        •        * 

(g)  Personal  use. 

(1)  Personal  use  is  any  use  of  funds 
that  confers  a  benefit  on  a  present  or 
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former  candidate  or  a  member  of  surh 
a  candidate's  family  that  is  not 
primarily  related  to  the  candidate's 
campaign  or  the  ordinary  and  necessary 
duties  of  a  holder  of  Federal  office. 

(i)  Examples  of  personal  use  inciiido 
the  use  of  funds  for  any  of  the  expenses 
isted  in  paragraph  (g)(l)(i)(A)  through 
(LJ  of  this  section  if  the  use  confers  the 
f.vpe  of  benefit  de.scribed  in  paracranh 
(g)(1).  ^ 

(A)  Mortgage,  rent  or  utility 
payments — 

(l)  For  real  property  that  is  used 
concurrently  by  the  candidate  or  a 
member  of  the  candidate's  family  as  a 
personal  residence;  or 

[2]  Fu:  real  or  personal  property  that 
is  owned  by  the  candidate  or  a  member 
of  the  candidate's  family,  to  the  exient 
the  payments  exceed  the  fair  market 
value  of  the  property  usa^e; 

(B)  Expenses  incurred  m  using  a 
vehicle  at  campaign  expense,  to  the 
extent  that  such  expenses  exceed  a  df 
minimus  amount.  Persons  who  use  a 
vehicle  for  personal  purposes  at 
campaign  expense  shall  reimburse  the 
campaign  within  thirty  days  for  that 
portion  of  the  actual  cost  of  the  personal 
use  that  exceeds  a  de  minimus  amount; 

(C)  Household  food  items  or  supplies- 

(D)  Clothing;  ^-r    -  • 

(E)  Tuition; 

(F)  Funeral,  cremation  or  burial 
expenses; 

(G)  Salary  payments  for  a  memlier  of 
the  candidate's  family,  to  the  extent  that 
such  payments  exceed  the  fair  market 
\  alue  of  the  services  provided; 

(H)  Legal  expenses; 
(1)  Transportation  and  subsistence 
expenses  incurred  during  travel. 
Persons  who  combine  personal 
activities  with  travel  that  is  campaign  or 
officeholder  related  shall  reimburse" the 
campaign  within  thirty  days  for  any 
mcremental  expenses  resulting  from  the 
personal  activities,  such  as  additional 
airfare,  hotel  and  meal  expenses; 
(j)  Meal  expenses; 
(K)  Dues,  fees  or  gratuities  paid  to  a 
country  club,  health  club,  recreational 
facility  or  social  organization;  and 

(L)  Admission  to  a  sporting  event, 
concert,  theater  or  other  form  of 
entertainment. 

(ii)  The  use  of  funds  to  pay  the 
candidate  a  salary  is  persona!  use. 

(iii)  The  Comniission  will  determine, 
on  a  case  by  case  basis,  whether  other 
uses  of  campaign  funds  confer  a  benefit 
on  a  candidate  or  a  member  of  a 
candidate's  family  that  is  not  primarily 
ndated  to  the  candidate's  campaign  or 
the  ordinary  and  necessary  duties  of  a 
holder  of  Federal  office,  and  therefore 
iire  personal  use. 

(iv)  The  Commission  may  also 
ilefermine  that  a  u.se  of  nunpaign  funds 


158  /  Wednesday.  Augu.st  17,  1994  /  Proposed  Rules 


42183 


that  confers  a  benefit  on  someone  other 
than  the  candidate  or  a  member  of  the 
candidate's  family  is  personal  use,  if  the 
benefit  is  not  primarily  related  to  a 
candidate's  campaign  or  the  ordinary 
and  necessary  duties  of  a  holder  of  ' 
Federal  office, 

(2)  Charitable  donations.  Donations  of 
campaign  funds  or  assets  to  an 
o-rqanization  described  in  section  170(c) 
"i  Title  26  of  the  United  States  Code  are 
not  conversions  to  personal  use,  unless 
the  candidate  receives  compensation 
from  the  organization  before  the 
organization  has  expended  the  entire 
amount  donated  for  purposes  unrelated 
to  his  or  her  personal  ben'=!^:. 

(?)  Transfrrs  of  campaign  assets. 
Transfors  of  campaign  commitf(?e  assets 
to  the  candidate  or  a  member  of  the 
candidate's  family  for  adequate 
consideration  are  not  conversions  to 
persona)  use.  In  order  to  be  adequate, 
the  consideration  must  be  for  fair 
market  value,  and  any  depreciation  that 
takes  place  before  the  transfer  must  be 
allocated  between  the  committee  and 
the  purchaser  based  on  the  useful  life  of 
the  asset. 

(4)  Political  or  officinllv  connected 
e.\penses.  The  use  of  campaign  funds  for 
an  expense  that  would  be  a  political 
expense  under  the  rules  of  the  United 
Stales  House  of  Representatives  or  an 
•  ■fficially  connected  expense  under  the 
niles  of  the  United  States  Senate  is  not 
personal  use  to  the  extent  that  the 
expense  is  an  expenditure  under  11  CFR 
100.8  or  an  ordinary  and  necessary 
expense  incurred  in  connection  with  the 
duties  of  a  holder  of  Federal  office.  Any 
use  of  funds  that  would  be  personal  use 
ainder  11  CFR  113,1(g)(i)  will  not  be 
considered  an  expenditure  uni'.er  11 
C  FK  100.8  or  an  ordinary  and  ne<  essary 
expense  incurred  in  connection  with  the 
duties  of  a  holder  of  Federal  office. 

{5)  Third  party  payments. 
.Notwithstanding  tha't  the  use  of  funds 
f'Tr  a  particular  expense  would  be  a 
pijrsonal  use  under  paragraph  (g)(1)  of 
this  section,  payment  of  that  e.xpense  by 
any  person  other  than  the  candidate  or' 
the  campaign  committee  shall  be  a 
contribution  to  the  candidate  unless— 

(i)  The  payment  is  a  donation  to  a 
If'g  il  expense  trus'  fund  established  in 
accordance  with  the  rules  of  the  United 
Statjrs  Senate  or  the  United  Stat.s  House 
of  Representatives: 

(ii)  The  payment  is  made  from  funds 
that  are  the  candidate's  personal  funds 
as  defined  in  11  CFR  110. 10(b), 
iiuludingan  account  jointly  held  bv  the 
c  andidate  and  a  member  of  the 
candidate's  family; 

(iii)  The  payment  would  have  been 
iiKule  irrespective  of  the  candidacy  and 
payments  for  that  expense  were  made 


by  the  person  making  the  payment 
before  the  candidate  became  a 
candidate.  Payments  that  are 
compensation  shall  be  considered 
contributions  unless— 

(A)  The  compensation  results  from 
bona  fide  employment  that  is  genuinely 
mdependent  of  the  candidacy; 

(B)  The  compensation  is  exclusively 
in  consideration  of  ser\ices  provided  by 
the  employee  as  part  of  this  bona  fide 
mdependent  employjnent;  and 

(C)  The  comppnsa'tion  does  not 
exceed  the  amount  of  compensiition 
which  would  be  paid  to  anv  other 
similarly  qualified  person  for  the  Siime 
work  over  the  same  period  of  time. 

(6)  Members  of  the  candidate's  f,:,iiih 
For  the  purposes  of  §  1 1 3.1  (g),  the 
candidate's  family  includes: 

(i)  The  spouse  of  the  candidal.-; 

(ii)  Any  child,  parent,  grandparent, 
sibling,  half-sibling  or  step-sibling  of  th.- 
candidate  or  the  candidate's  spouse; 

(iii)  The  spouse  of  any  child,  parent 
grandparent,  sibling,  half-sibfing  or 
step-sibling  of  the  candidate;  and 

(iv)  A  person  who  has  a  committed 
relationship  with  the  candidate,  such  as 
sharing  a  household  and  having  mutual 
responsibility  for  each  other's  personal 
welfare  or  living  expenses. 

7.  In  Section  113.2.  the  introductory 
text  is  republished  and  paragraph  (a)  is 
revised  to  read  as  follows: 

§113.2    Use  of  funds  (2  U.S.C.  439a). 

Excess  campaign  funds  and  hinds 

donated: 

(ii)  May  be  used  to  defray  anv 
ordinary  and  necessary  expenses 
incurred  in  connection  with  the 
recipients  duties  as  a  holder  ..f  Fe.irral 
office,  if  applicable. 

(1)  Examples  of  uses  that  defray 
ordinary  and  nw  essaa'  expenses 
incurred  in  connection  with  the  duf  ii-s 
of  a  holder  of  Federal  office  include: 

(i)  The  use  of  funds  for  the  expenses 
of  a  Federal  officeholder  and  an 
accompanying  spouse  for  travel  that  is 
part  of  the  ordinary  and  necessary 
duties  of  a  holder  of  Federal  office,  such 
as  a  fact-finding  meeting  or  an  event  at 
which  the  officeholder's  ser\ices  are 
provided  through  a  speech  or 
appearance  in  an  official  C3paf:ity;  and 
(ii)  The  use  of  funds  for  the  costs  of 
winding  down  the  office  of  a  form.er 
Federal  officeholder  for  a  period  not  to 
exceed  6  months  after  he  or  she  leaves 
office. 

(2)  Any  use  of  funds  that  would  be 
personal  use  under  11  CFR  113.1(g)(1)  is  " 
not  an  ordinary  and  necessiiry  expense 
incurred  in  connection  with  the  liuties 
of  a  holder  of  Federal  office;  or 
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Dated:  August  1 1 . 1 994 . 
Trevor  FMter> 

Chaimtan. 
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BHUNQ  CODE  671S-01-M 

DEPARTTWEWT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  M-NM-ge-AD] 

AirworttYiness  Directives;  Short 
Brothers  INodel  SD3-60  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Short  Brothers  Model  SD3-60 
series  airplanes.  This  proposal  would 
require  installation  of  a  certain  time 
delay  relay  and  associated  wiring  into  a 
circuit  of  the  rudder  gust  lock.  This 
proposal  is  prompted  by  reports  of 
inadvertent  engagements  of  the  rudder 
gust  lock  on  in-service  Model  SD3-60 
series  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  premature  locking  of  the  rudder 
gust  lock,  which  couid  resuh  in  reduced 
controllability  of  the  airplane  in  flight 
and  during  landing  roll. 
DATES:  Comments  must  be  received  by 
September  26, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Axiation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
96-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holida)rs. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers,  PLC,  2011  Crystal  Drive, 
Suite  713,  Arlington,  Virginia  22202- 
3719.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1.120. 


SUPPLEMENTARY  INFORMATION: 
Coraments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Corameatb  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-96-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availdvility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-96-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
United  Kingdom,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Short  Brothers  Model  SD3-60 
series  airplanes.  The  CAA  advises  that 
it  has  received  reports  of  inadvertent 
engagements  of  the  rudder  gust  lock  on 
in-service  Model  SD3-60  series 
airplanes.  Investigation  revealed  that 
these  inadvertent  engagements  were 
caused  by  premature  locking  of  the 
rudder  gust  lock  system.  Premature 
locking  of  the  rudder  gust  lock,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane  in  flight 
and  during  landing  roll. 

Short  Brothers  has  issued  Shorts 
Serviae  Bulletin  SD360-27-2y,  Revision 
1,  dated  April  15,  1994,  which  describes 
procedures  for  installation  of  a  10- 


second  time  delay  relay,  having  part 
number  TDD-AYOF-1002.  and 
associated  wiring  into  a  circuit  of  the 
rudder  gust  locL  Such  an  installation 
safeguards  against  inadvertent  locking 
of  the  rudder  gust  lock  until  the  airplane 
can  reach  a  ground  speed  at  which  the 
nose  wheel  steering  can  be  used.  The 
CAA  classified  this  service  bulletin  as 
mandatory  and  issued  CAA 
Airworthiness  Directive  013-02-94, 
dated  March  24, 1994,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  LInited  ICingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been    ~ 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  a  certain  10-second  time 
delay  relay  and  associated  wiring  into  a 
circuit  of  the  rudder  gust  lock.  TTie 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  88  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  29  work  hours  per 
airplane  to  acctMnphsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $140,360.  or  $1,595  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distributicm  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
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in  acxordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
;u:tion  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  "the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
c:ontinues  to  read  as  follows: 
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Authority:  49  U.S.C.  App.  1354(a)  14  M 
iiiid  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Brothers,  PLC:  Docket  94-NM-96-AD 

Applicability:  Model  Sn3-C0  series 
Jiirfjlanes  on  which  Modincation  8112 
(reference  Shorts  Service  Bulletin  SD360-27- 
1R)  has  been  installed,  certificated  in  any 
category. 

Compliance:  Requirtd  as  indicated,  unless 
iiccomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  in  flight  and  during  iandinj;  roll. 
Jiccomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD.  install  a  10-second  time  delay 
rclr.y.  having  part  number  TDI>-AYOF-io02. 
and  associated  wiring  into  a  circuit  of  the 
rudder  gus;  lock,  in  accordance  with  Shorts 
S(rrvice  Bulletin  SD360-27-23.  Revision  1 
dated  .April  15,  1994. 

(b)  An  alternative  method  of  compUaiice  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  iiiiiy  h- 
iis.'dif  approved  by  the  .Mniuig<T. 


^Standardization  Branch.  .\.\M-li.T.  FA,\ 
Tra.isport  Airplane  Directorate.  Operator^ 
shall  submit  their  requests  through  an 
appropriatF  FAA  Principal  Maintenance 
lnsi«;ctor.  who  may  add  comments  and  then 
Si  nd  It  to  the  Manager.  Standardization 
B.'-auch.  A.N'.M-n3. 

Note:  Infomiation  cor.ciTning  the  existence 
(if  app.'-oved  alternative  methods  of 
compliance  wuh  this  AD.  if  any.  may  \w 
ot)lnmed  from  the  Standardization  B'ranr  h 
A.\M-ii:). 

(( )  Special  night  permits  nsav  be  issued  in 
accordance  with  sections  21.197  and  21.191 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  reciiiin'mcnts  of  this  AD 
f  <in  >>c  accon^plished. 

I'.sued  ill  i;rii!.,n.  Washi:iglon.on  AiiguM 
n.  1094.  ^ 

Darrell  M.  Pederson, 

Artinfi  Manager.  Transport  Airplane 
Diirrtorate.  Aircraft  Certification  Svnicc 
II  R  Doc  94-20159  Filed  a-16-94;  B  45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRParts2lO,  239,  274 

[Release  No.  33-7081;  IC-20472;  87-22-94] 

RIN  3235-AF94 

Payment  for  Investment  Company 
Services  Wrtti  Brokerage  Commissions 

AGENCY:  Securities  and  Exchange 
Com.mission. 

ACTION:  Proposed  rule  and  form 
amendments. 


SUMMARY:  The  Commission  is  proposing 
for  comment  rule  and  form  amendments 
relating  to  the  reporting  of  expenses  by 
investment  companies.  The  proposed' 
amendments  would  require  an 
investment  company  to  reflect  as 
expenses  in  its  statement  of  operations 
certain  liabilities  of  the  company  paid 
by  broker-dealers  in  connection'with  the 
allocation  of  the  company's  brokerage 
transactions  to  the  broker-dealers.  The 
amendments  would  also  require  an 
investment  company  to  include 
expenses  paid  in  thi's  manner  in  the  fee 
table  and  financial  highlights  table 
appearing  in  the  company's  prospectus, 
and  in  calculating  the  cornpany's  vield. 
The  amendments  are  designed  to 
enhance  the  information  provided  to 
investors  so  that  they  may  be  better  able 
to  assess  and  compare  investment 
company  expenses  and  performance. 
DATES:  Comments  should  be  received  on 
or  before  October  17.  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  Ci. 
Katz.  .Scc:r(!tury.  Securities  and  Exchange 


Commission.  450  Fifth  Street  N  W 
Washington.  D.C.  20549.  All  comment 
letters  should  refer  to  File  .No.  S7-22- 
94.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  N.W 
Washington.  D.C.  20549. 

FOR  FURTHER  INFORMATION  CONTACT:  Er:c 
C.  Freed.  Senior  Counsel.  Office  of 
Disclosure  and  Investm.ent  .Adviser 
Regulation.  (202)  942-0726.  or  .^nlh(;nv 
Evangelista.  Assistant  Chief  .'Xrcountan! 
(202)  942-0636,  Division  of  Investment  ' 
Management.  Securities  and  E.xchange 
Commission.  450  Fifth  Street,  .\.W., 
Washington,  DC.  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  is  proposing  for  comment: 

(1)  Amendments  to  rule  6-07  of 
Regulation  S-X  [17  CFR  210.B-07J. 

(2)  Amendments  to  Fonn  N'-l  A  (17 
CFR  239.15A.  274.11A!.  Form  N-2  [17 
CFR  239.14.  274.113-1],  Form  N-3  [17 
CFR  239.17a.  274.nb).  and  Form  N-A 
(17  CFR  239.17b,  274.11cl  under  the 
Securities  Act  of  1933  [15  U.S.C.  77a  ct 
seq.]  ("igss  Act")  and  the  Investment 
Company  Act  of  1940  (15  U.S.C  80a-l 
etseq]  ('1940  Act"). 

Executive  Summary 

The  Commission  is  proposiiag  to 
amend  rule  6-07  of  Regulation  S-X,  the 
regulation  setting  forth  form  and  content 
requirements  for  financial  statements 
included  in  registration  statements, 
proxy  statements,  annual  reports,  and 
shareholder  reports  under  the  various 
securities  laws.  The  amendments  would 
require  a  registered  investment 
company  ("fund  ")  to  adjust  the  amoimt 
of  expenses  reflected  in  the  statement  of 
operations  in  its  financial  statements  to 
include  amounts  tlie  fund  would  have 
paid  to  its  service  providers  had  a 
broker-dealer  or  any  affiliate  of  the 
broker-dealer  not  paid  or  agreed  to  pay 
those  scr\ice  providers  on  behalf  of  the 
fund  in  connection  with  the  allocation 
of  fund  transactions  to  the  broker- 
dealer.  The  Com.mission  is  also 
proposing  amendments  to  various  hind 
registration  forms  to  require  that  the 
adjusted  expenses  ht  reflected  in  the  fee 
table  and  financial  highlights  table 
included  in  fund  prospectuses,  in  the 
yield  quotation  required  in  fund 
Statements  of  Additional  Information, 
and.  as  a  resuh,  in  yield  quotations  in 
fund  advertisements  and  sales  literature. 
Finally,  the  Commission  is  proposing  to 
require  that  the  financial  highlights  * 
table  disclose  the  average  conmiission 
rate  paid  by  the  fund. 
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I.  Background 

Some  investment  companies  recentVy 
have  entered  into  arrangements  under 
which  a  broker-dealer  agrees  to  pay  the 
cost  of  certain  products  or  services 
provided  to  the  investment  company  in 
exchange  for  fund  brokerage 
("brokerage/service  arrangements"). 
Under  a  typical  brokerage/service 
arrangement,  a  broker  agrees  to  pay  a 
fund's  custodian  fees  or  transfer  agency 
fees  and,  in  exchange,  the  fund  agrees 
to  direct  a  minimum  amouBt  of 
brokerage  to  the  broker.  The  fund 
usually  negotiates  the  terms  of  the 
contract  with  the  service  provider,  who 
is  paid  directly  by  the  broker.' 

By  entering  into  a  brokerage/ service 
arrangement,  a  fund  can  reduce 
expenses  reported  to  shareholders  in  its 
statement  of  operations,  fee  table,  and 
its  expense  ratio  and  can  increase  its 
reported  yield.'  This  is  because  the 
costs  paid  on  behalf  of  the  fund  by  the 
broker  are  embedded  in  the  brokerage 
commissions  the  fund  pays.''  Under 


'  Brokerage/sen  ire  nrrangements  are  sii  m  lur.iMv 
similar  to  the  more  common  resfiarch  sofl-<lollpr 
arrangements  by  which  an  invRslmenl  adviser  uses 
client  commi&sion  dollars  10  obtain  resedrch 
services.  In  a  research  soft-doi'ar  arrangemHnI, 
however,  the  receipt  of  a  benefit  by  an  adviser 
through  the  use  cf  its  clients"  commission  dollsrs 
raises  conflict  of  interest  concerns  addrRssed  by  the- 
safe  harbor  provisions  of  section  28t(:)  of  the 
Securities  Exchange  Act  of  1934  ("1934  Art"). 
These  concerns  generally  are  not  raised  by 
brokerage/service  arrangements,  which  typically 
involve  the  use  of  a  fund's  commission  dollars  to 
obtain  services  that  directly  and  exclusively  b»?npfit 
the  fund.  Nevertheless,  a  fund's  investment  wdvisiT 
can  benefit  from  these  brokerage/sen.  ice 
arrangeraenls,  particularly  if  a  reduction  in  fund 
expenses  affects  the  amount  of  any  expense  waiver 
or  reimbursement  by  the  adviser.  The  receipt  by  a 
fund's  adviser  of  any  direct  or  indirect  eronomic 
Ix^nefit  a.i  the  result  of  these  anangemeril.'i  woulil 
almost  certainly  violate  section  17(e)ll!  of  the  I'J-tO 
Act  lis  ll.S.C.  80«-17(e)(l)l,  unless  the  IjoneHt 
received  fell  within  the  safe  h...-bnr  prr.\  iii,>d  by 
Section  23(e). 

'  -A  fund  is  currently  required  to  dis<  lose  in 
hx)t notes  to  its  fee  table.  Fmane  iai  highlights  table, 
and  financial  statements  its  p^nicipation  in 
broketage/service  arrangements  and  ihe  eifin  t  thu 
arrangements  mny  have  on  the  level  of  brokci.!);i," 
uomiTii-ssions  paid  by  the  fund.  To  the  extent 
practicable,  a  fund  must  also  quantify  in  these 
footnotes  the  effect  of  brokerage/servire 
nrrangements  on  fund  ex|)<!nses.  This  footnote 
disrlosurc  would  no  longer  Ije  run  es.sjiry  if  Ihe 
amendments  are  adopted. 

"Thi?  .safe  harbor  provided  by  .v<m  iion  2H(e)  of  the 
1934  Act  does  not  encompass  soft  dollar 
arrangements  under  which  research  servires  are 
acquired  as  a  result  of  principal  transactions,  i  r.. 
when  a  broker  bnys  or  .sells  securities  fc.r  or  from 
its  own  account.  U.S.  Department  of  Labor  (pub. 
avail.  July  25.  1*190).  Be<.au.se,  as  disnisseil  at  nolp 
1  supni  and  acrompimying  text,  brokernge/sf-rv  ii  o 
arrangements  do  not  fall  under  the  .See  lion  2H(i-) 
.siife  h.i<-ix)r,  ii  fund  Ui.ty  u.se  priiii  ip,,!  .<■-  iveii  as 


current  accounting  treatment,  brokerage 
commissions  are  reflected  in  the  cost 
basis  of  the  purchased  securities  or  as  a 
reduction  of  the  proceeds  from  the  sale 
of  securities."  In  substance,  howevtr,  a 
brokerage/ service  arrangement  involves 
a  rebate  on  brokerage  commissions 
whidi.  if  paid  in  cash  to  the  funil, 
would  not  reduce  fund  expenses."' 

As  a  result  of  the  current  aciounting 
troatpient  of  brokerage/service 
arrangements,  investors  may  not  be  able 
to  evaluate  fully  the  expenses  of  a  fund 
that  pays  for  services  with  commission 
dollars  and  accurately  compare 
Hxpenses  and  yields  among  funds.  This 
Irick  of  comparability  is  p^T'i'  ..'orly 
significant  considering  the  wide  liJ^e  of 
fund  expense  data  by  investors. 

Brokerage/service  arrangements  may 
benefit  funds  (and  their  shareholders) 
by  reducing  overall  fund  costs  ar.fl 
increasing  total  return,''  particularly  if 
lower  commissions  are  not  available  to 
funds  that  do  not  enter  into  the 
arrangements.^  The  receipt  of  a  net 
benefit  by  a  fund  does  not,  however, 
alter  the  substatice  of  the  servic  es 
provided  under  these  arrangements.  The 
.servii:es  provided  are  generally  wholly 
distinct  from  the  execution  ol  .securities 
transactions,  and  their  reflection  as 
capital  costs  can  distort  fitnd  fin.'.ncial 
iriionnation." 

The  Commission,  therefore,  is 
projxising  to  amend  its  accounting  rules 
to  require  that  amounts  the  fund  would 
have  paid  for  services  in  the  absenct"  of 


rtgcncj  Iransai  tious  to  ucrijm.iiale  r  reihis  ui:h 
brokt!fs  for  the  p«>  ment  of  fund  expenses. 
Tberotnre,  references  in  this  release  !o 
"tomniissions"  or  "i  ommissinn  dollar*"  rolher 
Ihrtn  '"spreads'  !)r  "m.irlups"  are  i.ut  inlrniit  d  lii 
iiidi<  ate  o^hi-rwise. 

■•.S»tK.  Kay  4  U.  .Searfoss,  HoinlbiMk  of 
Airoaittini;  and  Auditing  12-  IH  (2d  ed.  1-)8M). 

"tiifch  rrljales  would  redin  e  the  cost  hisis  of 
si'iuriics  p',)r(  hased  o:  incn-ase  the  pnv  opiIs  from 
seriirilH's  sold. 

"Tlln  charac  li!ti^.:tion  u!  ( i!>!s  as  i'xp«:i..>.es  or 
(-ipit^  Items  wij!  not  affect  a  fund's  total  return 
lalcijtited  in  iiciordance  W'fh  rommission 
slaniitriis.  The  formula  for  tolal  return  Is  t}it.s<-d 
upon  "endir.g  redti^msble  value";  expenses  and 
4apil4l  costs  are  both  inherent  in  this  fom-.ula  Sre. 
rf>..  lli-m  221b)(i;  of  Korm  r^lA. 

"Eilt'Ting  into  a  brokersge/srrvire  arr.tiigement 
when  lower  commissions  are  available  raises 
q'ift.sllons  whether  the  fund  is  re!:eivin^  best 
e\e«  illion  for  its  tran.sactiot'.s.  5/f  Securities 
Excha;!Ke  Art  kel.  No.  23170  (Apr.  23,  ISHb)  |51  FR 
lt)On<  (Apr.  30,  I'laT)))  ("Re!ei;sc  23170")  at  «i  V 
(disc  ussij'g  tje.st  execution  n:)lig,iiionf  ol  iroiiey 
nianagcrs  in  the  context  of  set  lion  28(i)). 

"The  ('nniniis';ion  believes  thai  a  fund  ■-  txjard  of 
dire(.l>)rs  or  IruiJlees,  in  connection  with  its  review 
of  hroli-rage  alloration  policii!s.  should  t)e  ir.formed 
o!  thit  fund's  brokerage/.sen  ii  e  arningenienlsand- 
Ihe  effects  ol  the  arr.ingenients  ii?)  Lmd  I'upi  r.M-s 
.'.id  cfin^niissitm  rates. 


brokerage/ service  arrangements  be 
reflected  as  "expenses"  in  fund 
financial  information  and  in  fund 
performance  data. 

II.  Discussion 

.•*.  Accountjn}^  for  Expenses  Paid  Fmio 
Brokprago  (^(mimissions 

1.  The  Proposed  Accounting  Method 

The  Commission  is  proposing  to 
amend  rule  6-07  of  Regulation  S-X  "  ta 
require  that  the  amounts  of  the  various 
expenses  (such  as  custody  fees,  transfer 
agency  fens,  printing  and  legal  fees,  and 
other  miscellaneous  fees)  listed  in  a 
fund's  statement  of  operations  be 
adjusted,  or  '"grossed-up,"  to  include 
amounts  paid  with  commission 
dollars.'"  The  required  adjustments  to 
the  statement  of  operations  would  be 
made  at  the  lime  financial  statements 
are  preparntJ,  and  no  daily  expense 
accruals  for  services  paid  for  with 
commission  dollars  would  be  requireti. 
No  amounts  in  the  financial  statements 
other  than  expenses  and  the  expense 
ratio  would  be  required  to  be  adjusteii. 

Under  the  proposed  amendments,  the 
total  of  the  itemized  expenses  in  the 
slaiemtmt  of  operations,  including  the 
expenses  paid  with  commission  dollars, 
would  be  shown  as  the  fund's  "total 
expenses.  ■'  As  discussed  1)elow,  the  towtl 
expense  figure  also  would  be  used  in 
determining  the  fund's  expense  ratio,  iis 
"Other  Expenses"  listed  in  the  fee  table, 
and  its  yield.  The  total  expenses  would 
be  reduced  by  the  total  amoimt  paid 
with  commission  dollars  and  the 
remainder  shown  on  the  statement  of 
operations  as  "net  expenses."  "  The 
iollowing  example  illustrates  the 
adjustments  to  the  .statement  of 
operations  that  would  be  required  by 
the  proposed  amendmerits  if  custodian 
fees  were  paid  with  commission  dollars: 


'•Article  6  of  Kegulation  S-X  speciiies  'he 
contents  of  nnancial  statements  included  in 
regi.stration  statements,  proxy  statements  and 
sha'»"holdcr  rt>j)orts  of  registered  investment 
(onipanies.  Rule  6-07  of  Regulation  S-X  sets  forth 
the  requirements  for  inve.stmcnl  roirpany 
sl..tements  of  operations. 

'"Rule  6-04(15)  of  Regulation  S-X  |17  OK 
210  C— 04(1S;|  requires  fund  Hnancial  statements  in 
disclo.se  material  contrairtua!  commitments. 
Contractual  i  ominitmcnts  covered  by  this  rule 
include  material  commitments  to  alUjrate 
(ommission  dollars  for  payment  of  fund  expenses. 

' '  Because  only  expenses,  and  not  realized  g.i;ns/ 
hisses  or  unrH.di/.ed  ap[ircciation/depreciation. 
MDiild  lie  adjusted  in  Ihe  statement  of  operations, 
the  prHseiit.it ion  of  "nrt  expenses"  would  be 
DIM  essjiry  so  that  net  investment  incoine  renwi.-iS 
till'  same. 
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'' Man"gemen,  Fee                                    50    adToSoAil^'pTT'^  "^'M^'       u  '"  ^"^"- ^""W  require  that  the  cosi 

r^T-^-c ~^  Yt==^^^^  a^iS/oriidTS^^rritr^^^ 

Fi«s  Paid  with  Commission                   which,  under  these  proposals,  would  exoenses  naiH  JitV,  ,n^^  i  ., 

'^"^" _i^    -'  ^«  -l"-d  to  be^e'ated  as  an  coSr^^^et  l^t s™^^^ 

N«t  Expenses joo    fhiTf "  ^°'",'"*'"^  is  requested  whether     undesirable  uncertainties  in  accoontine 

Theadditional-cosfrenectedonthe     ''xl^iSl^si^n^^st^uXi^g*:^^^^^^^  on^h:  SbX^i^r '^  ^^^f ^^^^ 
statement  of  operations  would  be  the           the  cost  of  research  services  p?ovided  bv     amounts  n«iHx!nr.         ^^^.°""\f?,^ 

amount  that  the  hmd  would  have  paid        brokers  should  be  reflected  as  hind  hTSi^    r  ^"/""^'f  sio"  tlollars 

for  the  services  if  commission  dolLs          expenses  and  requests  concern  on  this  ^Hp  n   ^^^'^''°''  "'^'^^'  (»)  whether 

had  not  been  used.  If  a  fund  negotiates        iss^ie.-  CommcSter^  av  on^g  Fnckis^on  IdeoSSriKT  '"'^^"^  ■ 

the  service  provider's  fees  direSlv  with      of  research  services  in  the  amendmems  of  E  iL^l        .    ^'TrT  ""^'^ 

the  service  provider,  the  cost  of  the              should  address  how  such  seSs  cosfs^f  eTcro?^.^''  ""'^  ^"r'  °"  '^^^ 

services  for  purposes  of  making  the             should  be  valued  and  how  the  value  of  3L  J  T  ^^,^""""""8 

required  adjusttSents  would  be'the              the  services  shouldt  aTocated  amLg  rnves^^s""'"''  '"  ''"^  "'"""^'^  '"^ 

amount  negotiated,  presumably  the              clients  of  the  adviser  that  may  benefit  ' 

same  amount  the  hmd  would  have  pair!      from  them.  If  research  services  cannot  ^  ^^^  ^^^  "^"^^^  ""^  Finuncid 

for  the  service  in  the  absence  of  the             be  valued,  should  the  Commission  Highlights  Table 

fnry"^"*'  ^^^"  the  broker  arranges       require  that  assumptions  be  made  about  The  Commission  is  pn.posin.  to 

for  the  services  or  provides  them  itself        their  value  by  extrapolation  from  the  amend  instructions  to  the  i^ei      ?the 

or  through  an  affiliate,  however,  the  brokerage  commissions  paid?  For  fund  registration  forms  tharec    ire 

rpld"  T  °^  ^^  tri'^'V""/  "°^  ^  "f '".P'"'  ^^""•'l  '^«  difference  between  funds  to  include  in  thei    proTpVtuses  a 

cTi  /h        ""'"'J''^  ^y  !?«  f^d.  In  this  a  brokerage  commission  paid  on  a  table  presenting  the  expen  "s  Md  by 

r.n  , ■     ^^^?F^!'t^  amendments  would  transaction  and  the  lowest  commission  fund  shaieholdrrs.  either  directlt  or  out 

require  that  Ihe  hmd  reflect  in  its  paid  by  the  fund  be  considered  a  hmd  of  the  assets  of  the  hmd  (the  -^ee 

tinancial  statements  an  amount  expense  for  research?  Alternatively.  table"). ^^  The  amended  nstrurtions 

determined  by  making  a  good-faith  should  the  Commission  require  only  would  require  that  the  expense 

Sr^-^°l^^ ■?'"''""'  the  fund  would  that  the  values  of  research  services  that  percentages  included  in  a  fund's  fee 

have  paid  had  It  contracted  for  the  have  readily  ascertainable  values  be  table  be  based  upon  total  expenLs^/  e 

services  directly  m  an  arms-length  quantified,  such  as  subscriptions  to  that  the  percentages  include^am^un ts^  ' 

^.♦^     ?K      '^°'"'?^«"*  ^s  requested  newspapers,  price  quotation  or  paid  with  commission  dollars)  i" 

f^r  vlhWn^T  ^"^  ^'^™«»7«  methods  valuation  services,  or  research  that  is  Similarly,  the  amendments  would  revise 

for  valuing  services  provided  or  received  in  return  for  the  direction  of  a  Form  N-1 A  and  Form  N-2  to  require 

•^^^hTreliSn^tTwould  specifically  f-™;-^— ^^  brokerage?  1^-^-^-;-].-?;"- to  a'Srage  m-t 

e.xcept  research  services,  as  that  term  s  2-  An  Alternative  Accounting  Method  SU^s"  table  ^n^fex',!            H 

flim  iCeT"™  'V  ""''^W  ^-             ,  ""^  ^"  il'""''''-'  '°  ^^^  ^--"'-^  S'?ommiltnl",^'r;rT?.rKl,le 

l^    nJT'""^  ^^  """^^  °^I^^'^^  "^""^  changes  being  proposed,  funds  could  be  and  financial  highliohts  table  a^e 

be  reflected  as  expenses.'*  The  cost  of  required  to  allocate  each  commission  required  to  be  placed  ore  minrnq^  in  .h« 

research  "purchased"  by  an  adviser  paid  between  execution  cost  and  or^soectus  Vnri^P  in^  nT^^   ^t  k 

with  fund  commission  dollars  could  payment  for  fund  ser^'ices  and  to  p  S^  means  fnth'^^n^ 

also  be  considered  an  expense  of  the     ,  present  their  financial  statements  ba.sed  oTSeT^e'n^l^Ud VeXra'^e  to" 

fund  which  IS  not  reflected  as  an  upon  those  allocations.  This  method  shareholder^  and  pro<pern™ 

expense  in  the  statement  of  operations  would  require  separating  commissions 

and  other  financial  informaUon.  The  into  brokerage  and  expense                  '  ,,.^. .  ,h.  j^vn«.„  oi .  sf«x.ir,«l  lu.d  .-x-..^)  ,h» 
■  components,  and  reflecting  the  expense  i>"nion  of  e»tch  a>mm.v„c>n  u.vi!  to  («>  'i<  *  that 

'=  A  footnote  would  be  required  to  identify  the  component  as  an  expense  in  the  heiipfii  will  (im.nMM-  .\i  ii:,-  <ii;,ii,,iii  „;  ...,r;  jniMion* 

s[i«;iric  services  paid  for  with  commission  dollar*.  financial  Statements  directed  to  liic  Ijrokr;  inreuM^. 

Any  expense  that,  as  a  result  of  the  proposed  ■    The  allr.r-a»,V.r.  ™«iu    J            u  '"'■**ni  2|<.!!i)  ol  Hirin  .\-l.\.  Ii,.n>  a  i  ol  Fomi  K- 

amendments,  was  incn»«Ki  by  HveVe^^nt  or  more  J^^e  allocation  method  would  ass«!SS  2.  I„.,r.  ;i!..l  o,  Form  N-  ,.  ...I  iu.X,,  ",  ?^)^ 

overtheamountpaiddirecllyby  the  fund,  as  well  "le  actual  economic  character  of  a  ■» 

as  the  amount  of  the  increase,  would  be  required  fund's  brokerage  Commissions  and  '"Thf  dm.-r,cled  iiylruc >  !.,  i-^,  (,.,.  ..,ble 

to  be  separately  identified  in  the  footnote.  Amount.^  adjust  all  fund  financial  information  to  "'"''''  '■'^^''>'  '•'^'  ""■  ■■""»■'  ^\---'^-"  s.rt  fonh 

thai  were  .ndivdually  less  than  five  pet:ent  of  the  reflect  this  assessment    I  'nd/r  tKo  '"  "'''  '""  '*'''"  "•''""''' '-'  «'^"  ■"■;': ^<^1  i'V  r.  ferenc 

iinadiusted  expense  could  be  aggreRated.  The  total  rt»«CI  miS  assessment.  Lender  the  jo  ih,.  exf^-nM-  ainoc,r.i>.  rein-rte.!  ia  the  (,:  id's 

of  these  amounts,  which  should  equal  IheamounI  allocation  method,  the  portion  of  a  ""•<"'">enl  of  o|)era!io.".s..  im:lL(Jin>;  a.!;u;,f«r.l»  lo 

of  the '•Kt'e*  Paid  with  Commission  Dollars' line  commission  properly  allocated  to  rcfleci  expenses  paid  mlh  U)n.:iii'.s:u:!  do  lart. 

Item,  also  would  be  required  !o  \k  .stated  in  the  expenses  would  have  to  be  estimated  Ac. ordinsly.  rcfenrru  es  in  ti-v  ,:;s;:;.,  !:„r..^  to  Cm* 

'"°"'°"'  nnrl  0,=..,  r.^A,     V.       J-      .   ^''"'^laiea  onii-ssion  0:  tir..fcr,d^e .  ommiss.uns  -nd  01  ler 

-The  good-faith  estimate  could  1*  l...,ed  upon  !"     "7  ?^^  ^°  be  adjusted  as  the  total  .s.milar  u.sls  (uh.  U.,r.  no,  ,-epor:..d  on  \IT 

price  quotes  for  the  services  obtained  by  the  hind  amount  Ot  commission  dollars  paid  tO  Malr-iirnl  o!  0(»Tallon.s)  v,i,u[ii  !»■  d, ;,  ifd  Thi 

or  the  amount  fundsof  similar  size  and  havinR  '^e  broker  increastiS. "'  This  adjustment.  «ni.';idi-ri  in.siriiniuri'^  .in- mil  1:  ur-.tl.tl  o'.'.f^rwise  to 

similar  investment  obiectives  pay  for  the  .sen'icr^  "  "'*  "*' '''"  *•"'*••»:"  f  <'f  '•'»■  '*»'  l.it'lf  rrqi  rr-rtints. 

"Because  research  services  are  tvpically                         -I-uruls  are  required  to  des<Til.e  iheT  .ofi  doll«r  '"^'"l  '''■•\'"-"'""'' '"  '"  '''";  -'■'•■'■•'•  "^ '  "m.  >;-lA; 

provided  ,0  the  adviser,  no,  the  funZ.he  sp..in.:  pr.v.ic^  in  the^a.entnt  orAddUi.l^l    '"  """  '^T:::Z"  r'oly^^^'s'    ''Z  ""'■  "T  'Vi"" 

excepuon  may  be  unnecessary.  However,  in  light  of  lnfor,T»tion  that  must  (k,  provided  to  inveslorv  .;„       1'  -f  I  .'.rm  N  ^                   ""'""         '    '" 

the  widespread  use  of  research  .soft-dollar  u',kw  r«,uesl.  Ser.  e.g.  Item  1 7  of  Korm  N-1  A  .  ,.       ,        "I 

nrrangemems.theChmmissionisproi^sinPi.                    '<!f  thebenpfi-s  r^rpiv,.,)  Ku  ,  ♦     At  .      "<"m  ^W)<'f  Foni:  N-IA  ..."d  ii.Mn  4  I  ofForm 

s,.e,ifi<  oxception.                          '     ^         ^  |„„i  rl  L^^  1,                       '^,                      '  ^"'■''  '-'=■  Amnndrrii-nts  u.  ih.- por  ^^Hr.•  lat.V.  1:,  Forms 

^  l'fl^'-Ws<-'«>rAKTnrrimRrmem  remain  ronM.ml  N-:i  .mrt  N-4  .-,rp  not  U-ng  proposed 
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shareholders.20  The  proposed 
amendments  are  intended  to  improve 
the  abihty  of  investors  to  use  the  fee 
table  and  ftnancia]  highlights  table  to 
compare  fund  expenses. ^i 

The  financial  highlights  table  in  fund 
prospectuses  presents  key  financial  data 
for  each  of  the  last  ten  fiscal  ysars. 
Funds  may  not  be  able  to  readily 
determine  amounts  paid  with 
commission  dollars  during  past  years. 
Therefore,  the  proposed  ajnendments 
would  not  require  that  total  expenses  be 
reflected  in  the  expense  ratio  in  the 
financial  highlights  tabic  for  fiscal  years 
ending  before  the  adoption  of  the 
amendments. 22  A  footnote  would  be 
required  disclosing  the  change  in  the 
manner  in  which  expenses  ha\  e  been 
tletermincd. 

C.  P^rfnrrnance  Infonnation 

Comir.'Sfiion  rules  require  that  any 
quotation  of  yield  in  a  mutual  fund 
advertisement  be  calculated  in 
accordance  with  a  formula  that  reflects 
fimd  expenses  accrued  for  the  period.^a 
Use  of  total  expenses  in  the  calculation 
of  a  fund's  yield  may  be  appropriate  to 
reflect  actual  fund  expenses  and 
necessary  to  maintain  the  value  of  yield 
as  an  indicator  of  fund  performance. 2" 
Therefore,  the  Commission  is  proposing 
instructions  to  the  yield  formulas  for 
funds  (other  than  money  market  funds) 


-"Unlike  ainounls  paid  with  cornmission  doitsrs, 
the  amounis  of  any  fee  waivers  or  expense 
reimbursements  would  continue  to  be  deduiled 
from  expenses  for  purposes  of  the  fee  table  and 
financial  highlights  teble.  While,  as  discuss««d 
above,  a  fund  bears  the  rest  of  expenses  paid  by  a 
broker  under  a  brokerage/service  arrangement,  it 
does  not  bear  any  cost  to  the  extent  an  expense  is 
waived  or  reimbursed. 

"The  proposed  instructions  would  not  retjjire 
the  calculation  of  the  "net  investment  income"  and 
"ratio  of  net  income  to  average  net  assets"  entries 
in  the  Hnancial  highlights  lable  based  upon  gross 
expenses.  Net  investment  income  in  the  financial 
highlights  lable  would  continue  to  correspond  to 
the  net  investment  income  rnpnrteil  in  the 
statement  of  operations. 

"If  these  proposals  are  adopted,  the  Commission 
may  require  funds  to  present  the  grossed-up 
expense  information  in  statements  ofoporalions 
and  nnanqial  highlights  tables  tor  the  entire  fisul 
period  ending  on  or  after  the  date  of  adoption. 
Because  funds  ordinarily  would  maintain  records 
related  to  these  arrangements,  this  should  not  be 
burdensome.  Comment  is  retjuested  whetiier 
reflecting  total  expenses  for  the  period  beginning 
before  ^adoption  of  the  rule  would  be  burdensome. 

'^Paragraph  (e)(1)  of  rule  482  under  the  1933  .\t:[ 
1)7  CFR  230.482(e)(l)j  requires  that  yield 
quotations  included  in  fund  advertisements  bt; 
lalculated  in  accordance  with  the  formulas 
specified  in  fund  registration  form.s.  The  yield 
formulas  are  set  forth  in  Item  22(b)(ii)  of  Form  N- 
lA,  llem25(b)(ii)of  KormN-3,  iind  Item  2!(!))(ii) 
of  Form  N-4. 

^^  As  discussed  supra  at  note  4,  the 
I  haraciorization  of  costs  as  expenses  or  ciipital 
items  dues  not  affect  a  fund's  total  return,  and. 
therefore,  no  amendment  to  Iht-  total  return  formula 
is  being  proposed. 


to  require  that  the  costs  of  services  paid 
for  with  brokerage  commissions  be 
reflected  in  quotations  of  yield  in  a 
funds  registration  statement,  and,  as  a 
result,  in  its  advertiscmen's. 

As  discussed  above,  the  proposed 
amendments  to  Regulation  S-X  would 
require  that  adjustments  to  fund 
expe.TiSes  be  made  at  the  end  of  a 
financial  statement  period. ^^  Those 
amendments  generally  would  not 
require  funds  to  accrue  or  otherwise 
determine  at  the  end  of  the  thirty-day 
period  for  which  yield  is  calculated  the 
r.inoant  of  expenses  paid  with  brokerage 
commissions  for  that  period.  The 
j.roposed  instructions  to  the  yifld 
formulas,  thc^re  Fore,  would  require  funds 
to  estimate  amounts  paid  with 
romrnis.sinn  dollars  for  the  period  of  the 
yield  quotation.  Comment  is  reqiiested 
on  the  feasibility  of  making  j-uch  .in 
rsliniate  and  whether  thpin  .ire 
alternative  approaches. 

Thr;  proposals  would  not  revise  the 
manner  in  which  yield  's  calculated  by 
money  market  funds.  The  money  market 
fund  yield  formula  is  based  upon  the 
net  change  in  the  value  of  a  hypo'jietical 
account,  and  any  spread  or  markup 
paifi  b\'  a  fund  would  be  a.^^iortizcd  and 
reflecfe^d  in  that  change  in  value  -'*' 
Therefore,  requiring  money  market 
funds  lo  include  fees  paid  with 
commission  dollars  in  the  calculaiiun  of 
yield  vould  result  in  those  fees  being 
counted  twice. 27  Comment  is 
specifically  requested  whether  the 
money  market  fund  yield  formula 
.should  be  revised  to  reflect  the  cost  of 
services  paid  for  with  commission 
dollare  as  expenses  when  they  are 
incurred.  Commenters  should  discuss 
the  extent  to  which  money  market  funds 
pay  or  can  pay  expenses  through 
brokerage/service  arrangements,  and 
romnienters  suggesting  revisions  to  the 
yield  calculation  should  provide 
specific  text  or  formulas.- 

D.  Related  Arrangements 

The  Commission  is  aware  that  funds 
(Miter  into  certain  other  arrangements 
that,  like  brokerage/service 
arrangements,  have  the  effect  of 


-''.Se<j  Section  II.A.l  supra. 

2"i'f«ltem  22ial  of  Form  N-IA,  Hem  25ti<)  of 
Form  !*-3.  and  Item  21(a)  of  Fori-.)  N-4. 

-"  Thi  same  double<ountirig  ptoijlem  lioes  i,ol 
iirise  with  respect  to  non-money  m.irket  funds 
t-v!caus«  the  yield  formula  for  those  funds  generally 
ri-quirea  thai  the  amo.-lization  of  premium  and 
ad^etion  of  discount  on  debt  securities  Ije  based 
i/[)on  thi':  market  value  of  the  security,  rhilu'r  than 
Ifie  initial  purchase  price.  See.  r.g.,  Instrui-lion  1(a) 
li>  Hem  22(b)(ii)  of  .'^orm  N-IA.  The  mark-up  or 
spread  paid  by  the  fund  upon  the  puichose  of  a 
siTurity  is  not  reflected  in  ihe  st;curity's  market 
\iilue  and  therefore  would  noi  be  a  part  of  any 
p*en)iuri  amortized  or  di.sf.ou::!  iic  i  rcli'd  for  the 
purpoNfs  of  i.il<  iil.ili;ig  yielii. 


reducing  reported  fund  expenses.  Some 
funds,  for  example,  have  "compensating 
balance"  arrangements  with  their 
custodians  under  which  their  custodiun 
f^es  are  reduced  if  they  maintain  ca.sh 
on  deposit  with  the  custodians  in  non- 
interest  bearing  accounts.  In  these 
arrangements  expenses  are  reduced  by 
forgoing  income  rather  than  by 
recharacterizing  them  as  capital  items. 
The  Commission  requests  comment 
whether  an  adjustment  to  fimd  expenses 
.•^imilar  to  that  being  proposed  for 
brokerage/service  prrangeinents  should 
be  required  for  these  expense  offset 
iirrangeinents,  or  whether  these 
arrangements  should  be  addressed  in 
fviotnoles  to  the  financial  statements. 
Because  a  fund  that  entere  into  these 
arrangemfcnts  forgoes  income,  coininent 
i.lso  is  requested  whether  such  income 
siiould  be  (3stiraated  and  reflected  in 
fund  finaf.cial  in.^'ormation,  and  how 
such  eslimiites  might  be  made. 

Some  custodial  arrangements  may 
involve  explicit  oral  or  written 
understandings  regarding  the  fee 
reductions  that  will  occur  when 
uninvested  cash  balances  exceed 
predetermined  levels.  Often,  however,  a 
fimd's  cu.stodian  fee  reflects  an  estimate 
of  the  income  the  custodian  expects  to 
derive  from  the  fund's  uninvested  cash 
balances,  and  the  resulting  reduction  in 
the  fee  is  not  explicitly  disclosed  in  the 
custodial  agreement.  The  Commission 
rr;que:;tr.  comment  Vihether  the  amourit 
of  any  increase  in  fund  expenses  to 
reflect  these  arrangements  should 
include  only  amomits  that  are  explicit 
iii  the  agreements,  or  should  also 
include  amounts  implicit  in  the  basic 
{;ustodian  fee.^" 

£'.  Average  Comrriis:>ion  Bates 

Brokerage  commissions  and  other 
<  osts  incurred  iiT" connection  with  the 
execution  of  a  fund's  portfolio 
transactions  are  not  reflected  in  the 
fund's  statement  of  operations,  financial 
highlights  table  or  fee  table  because 
these  costs  are  treated  as  capital  items 
which  increase  the  cost  of  securities 
purchased  or  reduce  the  proceeds  of 
securities  sold.  The  Commission  is 
concerned  that  adequate  infonnation 
about  these  costs  currently  may  not  be 
provided  to  investors.^"  The 
Commission,  therefore,  is  proposing  to 


-"Footnote  disclosure  of  compeiisa'.ing  ti«ilanu3 
.ii-rangements  under  which  the  withdrawal  or  u^e  uf 
r..^h  or  c^ish  items  is  restricted,  either  legally  or  as 
a  practical  matter,-  is  currently  required  by  rule  6- 
04,5  of  Regulation  .S-X  [17  CFR  210.6-04.5). 

■''•A  fund  is  currently  required  to  disclose  in  il.s 
.Statement  of  Additional  Information  the  aggregate 
.-imount  of  any  brokerage  commissions  it  paid 
during  its  three  most  recent  fiscal  years,  as  well  .is 
I  erlain  il.ita  .ibout  commissions  paid  to  fund 
..'fijiiilns.  Iten)  17  of  Form  N-lA. 
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require  that  the  average  commission  rate 
paid  by  a  fund  (in  cents  per  share)  be 
disclosed  in  the  financial  highlights 
table  next  to  the  portfolio  turnover 
rate.ao  other  fund  transaction  costs, 
such  as  mark-ups.  mark-downs,  and 
spreads,  would  not  be  included  in  this 
commission  rate  figure.  Comment  is 
requested  whether  these  other  costs 
should  be  reflected,  and.  if  so.  how  they 
should  be  calculated  or  estimated. 

III.  General  Request  for  Comments 

Any  interested  persons  wishing  to 
submit  WTitten  comments  on  the  rule 
and  form  changes  that  are  the  subject  of 
this  Release,  to  suggest  additional 
changes,  or  to  submit  comments  on 
other  matters  that  might  have  an  effect 
on  the  proposals  contained  in  this 
Release,  are  requested  to  do  so. 
Comment  is  specifically  requested 
regarding  the  prevalence  and  significant 
terms  of  brokcrage/ser%'ice 
arrangements,  the  expenses  paid 
through  the  arrangements,  and  the  effect 
of  the  arrangements  on  fund  e.xponses 
and  commissions. 

IV.  Cost/Benefit  Analysis 

The  rule  and  form  changes  px'oposed 
today  are  intended  to  improve  the 
reporting  of  investment  company 
expenses  and  improve  the  ability  of 
investors  to  compare  investment 
company  expenses  and  pt^rformnnce. 
While  the  rule  and  form  changes  may 
increase  the  costs  to  hinds  of  prrparin-; 
financial  statements  and  fund 
registration  materials,  the  Ciommission 
believes  that  any  such  cost  increases 
would,  at  most,  be  minimal.  A  fund  that 
has  brokerage/service  arrangements 
would  be  required  to  add  two  captions 
and  a  footnote  to  its  statement  of 
operations  and  replace  the  not  expense 
figures  currently  disclosed  in  its  fee 
table  and  financial  highlights  table  with 
total  expense  figures.  These  figures  will 
normally  be  readily  determinable  by  the 
fund.  Funds  should  also  be  able  to  ' 
readily  estimate  expenses  paid  with 
brokerage  commissions  for  purposes  of 
yield  calculations.  In  short,  the 
Commission  believes  that  the  costs  of 
the  amendments  proposed  today  would 
be  substantially  outweighctd  by  the 
benefits  to  investors  of  receivine,  inore 
accurate  and  usefid  fimmciai 
information  about  funds. 


accordance  with  5  U.S.C.  603  regarding 
the  proposed  amendments.  The  analysis 
notes  that  the  rule  and  form  proposals 
contained  in  this  Release  are  intended 
to  provide  for  the  comparability  of  fund 
expenses  reflected  in  fund  disclosure 
documents  and  advertisements.  Other 
aggregate  cost-benefit  information 
reflected  in  the  "Cost/Benefit  Analysis" 
section  of  this  release  also  is  reflected  in 
the  analysis.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  b<' 
obtained  by  contacting  Eric  C.  Freed. 
Securities  and  Exchange  Commission 
450  Fifth  Street.  N\V..  Mail  Stop  10-6. 
Washington.  DC  20549. 

VI.  Text  of  Proposed  Rule  and  Form 
Amendments 

List  of  Subjects 

IT  cm  Part:.' 10 

Accounting.  Reporting  and 
recordkeeping  requirements.  Se(  i;riti«;s 
1 7  cm  Ports  2:w  and  27-i 

Investment  companies,  RepoiUng  and 
recordkeeping  requirements.  S.-cu.ritic-s. 
.     For  the  reasons  set  out  in  the 
preamble.  Chapter  II.  Title  17  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS.  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935.  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  pa.-t  210 
continues  to  read  as  follows: 

Authority;  15  I  ..S.C.  771.  77g,  77h.  7-,,  77s 
77,1.1(1:.-,).  77iii.(2f.).  78i.  7ain.  78n.  78o(dJ 
~fiu(.'.),  78li(dj.  7<»e(t)).  79j(at.  79u.  7')[(,,j 
fiOii-8.  8()a-20.  80a-:''J,  80a-in.  avA  80u-:i7 
iir.less  otherwise  noted. 

2.  By  adding  a  new  paragraph  2(g)  to 
the  statements  of  operations  in  ?»210.{;- 
07  to  read  as  follows: 

§  210.6-O7    Statements  ot  operations. 


\'.  Summarj'  oflnitia!  Regulatory 
Flexibility  Analysis 

'I'ho  Commission  has  jin-parcd  an 
liiili.i!  Regulatory  Flexibility  Analysis  in 

'"Tlx  i<f\»  ir  fr>r:;!.,:ii.a  wi,.,i<|  „„!i  („.  ndj..,!:..*! 
.'i<rti.s(al  \!Mr^l».j;i":i;:,;,,,<-,pri.tl,,;,iif...  (it  >!:. 


-   E\^-nscs   '   •   ' 

(g)  It  a  hrrikrr-ritMlcr  cr  .lii  ;iflil:.,:i-  ul  th»- 
lin.ikcr-dwiler  hns.  in  ( onjiw  !ion  \vi!h  ;hi- 
di.-ci  ticm  of  thf  person's  lircikcraRc 
t.Miisac  ti(^•ls  to  !i!<-  lirokt-r-dcaier.  pr(.v  iik-d. 
asncd  to  [iruvidf.  pjiid  fur.  (ir  agreed  to  p;i> 
for.  iii  wliole  or  in  part.  sfr\  ices  pro\  idcd  to 
th»-  p«T<;(.n  (other  Uum  brokurage  and  .i-scin 
scr\  icf-;  .'s  those  terms  a.-e  used  in  Sec.? ion 
:;H(e)  of  lUv  Senirities  Hm  h.iript-  .Ac  i  of  itk 
lis  I -.SC.  78W,(c)l].rer,e<t, IS  t.hiM...!„f  .,:,•. 
si:(.ii  .-ieivii.es  ia  tr;n  expense  items  set  forth  ' 
iieilerli'is  r..-)ptioi:  -h-  ..rM)i;nt  th.tl  would 
have  lii-ftii  'ill  urn-d  !iy  ttje  oersoii  (or  'he 
•-.er\  ic'N  h.,(|  It  ti.iul  for  IhcVtn  fi  es  riirMi  tlv 


in  an  arms-length  transaction.  .Show  the  total 
amount  by  which  expenses  are  increased  as 
a  corresponding  reduction  in  total  exjicnses 
under  this  caption.  In  a  note  to  the  finnnt  lal 
statements,  list  each  expense  that  is 
increased  and  the  amount  of  the  int  r«;as«.  in 
cuich  expense,  except  that  expenses  increase.l 
hy  less  than  5  percent  of  the  unadjusted 
amount  of  the  expense  mav  be  aggregated 
The  note  should  also  include  the  total 
aniounl  by  which  expenses  are  Increas.'d 
•  •  .  . 

PART  23&-FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

3.  The  authoi'ty  citation  for  Part  2.l'i 
continues  tf>  read,  in  part,  as  follows 

Aulhoriry:  ISf.SC.  77f.  77r.  77h   77j   7-s 
77SSS.  78r.  781.  78m.  78n.  78o(dl.  7f!.\(al 
-Hll(d).  7<le.  79f,  7Mr.  7^,.  791.  79r,.  7.),,,  7-1., 
7<)!.  HOa-H.  8r)d-29.  8().1-:UI .,;;,!  80.,-!-. 

unless  orherw  :se  noted 


4.  The  authority  citation  for  I.trl  J74 
c-ontinues  to  read  as  follows: 

Authority:  ]=i  f  ,S  C  SOa-l.  f  f  .%c;  .  ut.!e. , 
otherw  ise  noted. 

Note:  The  text  of  Fonn  \-i.\  d<,fs  not  . ;,,! 
the  amendments  will  not  iippi-ar  in  t!;.-  (i.ii, 
of  Feder.il  RpguLilions. 

•i.  By  revising  the  introductory  t.xt  i.t 
Instnit  tion  10  to  Item  2(ai(i)  of  Part  A 
of  Form  N-l.A  (referenced  in  «}«s  2  !'i  l"  \ 
and  274. 11  A)  to  read  as  follows: 

Form  \-lA 


Part  .A.  Informaliun  Required  in  a 
Prospet.iiLs 


Item  2.  Synn|isi$ 

!.i)(l)  •   •  • 

/nsrnif ?;r'.'is  •    •    • 

10.  "Other  txpenses"  i::ciiide  all  e\;>r::s,-, 
(except  110.1  ret  urrinp  acctnu;!  fees  and 
expense,s  reported  in  other  items  of  the  tab!.) 
!h.!t  are  deducted  from  fund  assets  or  charged 
to  all  sh.iri'holdcr  ai  counts  The  amounts  of 
i-\p<-i,ses  (ii'ducted  from  fund  assets  art'  tl,.- 
a,^louI!ts  stiown  as  ex{H-n,ses  in  the 
Registrant's  statement  of  operations 
(i!'.(  ludi;!"  inireases  resulting  from 
I  omiilving  with  para.uraph  2(g)  of  R;;;,  f.-(r 
;  1 7  CKK  LM0.r,-<)7j  o|  Regulation  S-.\ 
r.-ijaiding  fees  paid  with  Ke-.str.tnfs 
liriikerage  rornniicsinns)  j 

t..  M\   !:::.-!!in^  Item  t(a)  of  I'u't  A  ol 
Form  N-IA  (refort-nced  in  jt*^  2.)9.15A      ! 
and  274. 1 1  A)  by  adding  the  phra.se 
Avcj.igc  Commission  Rate  Paid  (in 
cents  piT  share)  "  below  -Portfolio 
Turncuer  Rate"  and  adding  a  new 
I.".stnii  tion  1.5  to  read  .is  follows: 
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Form  N-IA 


Part  A.  Infonnation  Required  in  a 
Prospectus 


Item  3.  Condensed  Financial  Information 

(a)*   •   • 

Instructions:  •  •  • 

15.  Compute  the  "ratio  of  expenses  to 
average  net  assets"  using  the  amount  of 
expense.)  shown  in  the  Registrant's  statement 
of  operations  for  the  relevant  fiscal  year, 
including  increases  resulting  from  complying 
with  paragraph  2(g)  of  Rule  6-07  [17  CFR 
210.6-07]  of  Regulation  S-X  regarding  fees 
paid  with  Registrant's  brokerage 
commissions,  and  including  reductions 
resulting  from  complying  with  paragraphs 
2(a)  and  (f)  of  Rule  6-07  (17  CFR  210.6-07) 
regarding  fee  waivers  and  reimbursements.  If 
a  change  in  the  methodology  of  determining 
the  ratio  of  expenses  to  average  net  assets 
results  from  applying  paragraph  2(g)  of  Rule 
6-07  (17  CFR  210.6-07).  explain  in  a  note 
that  the  ratio  reflects  fees  paid  with  brokerage 
commissions  only  for  fiscal  years  ending 
after  (the  effective  date  of  the  final  rule 
amendments). 


7.  By  redesignating  Instructions  7  and 
8  to  Item  22(b)(ii)  as  Instructions  8  and 
9,  and  adding  a  new  Instruction  7  to 
Item  22(b)(ii)  of  Part  B  of  Form  N-IA 
(referenced  in  §§  23g.l5A  and  274.11A) 
to  read  as  follows: 

Fonn  N-IA 


Part  B.  Information  Required  in  a  Statement 
of  Additional  Information 


Item  22.  Calculation  of  Performance  Data 

•  *         *         *         • 

{b)  Other  Fegistmnts  *  *  • 
(ii)yieyd.  *  *  * 
Instructions:  •  •  • 

7.  If  a  broker-dealer  or  an  a^iliate  (as 
defined  in  paragraph  (b)  of  Rule  1-02  (17 
CFR  210.1-02(b)l  of  Regulation  S-X)  of  the 
broker-dealer  has,  in  connection  with  the 
direction  of  the  Registrant's  brokerage 
transactions  to  the  broker-dealer,  provided, 
agreed  to  provide,  paid  for,  or  agreed  to  pay 
for,  in  whole  or  in  part,  services  provided  to 
the  Registrant  (other  than  brokerage  and 
research  services  as  those  terms  are  used  in 
Section  28(e)  of  the  Securities  Exchange  Act 
of  1934  lis  U.S.C  78bb(e))),  add  to  expenses 
accrued  for  the  period  an  estimate  of 
additional  amounts  that  would  have  been 
accrued  for  the  period  if  the  Registrant  had 
paid  for  the  services  directly  in  an  amis- 
length  transaction. 

•  •        •        •        * 

Note:  The  text  of  Form  N-2  dpes  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

8.  By  revising  Instruction  9  to  Item  3.1 
of  part  A  of  Form  N-2  (referenced  in 


§§  239.t4  and  274.11a-l)  to  read  as 
follows: 

Form  N-2 


Part  A — Information  Required  in  A 
Prospectus 


Item  3.  Fee  Table  and  Synopsis 


1.* 

Instructions ' 

9.  "Otber  Expenses"  include  all  expenses 
(except  fees  and  expenses  reported  in  other 
items  in  the  table)  that  are  deducted  from  the 
Registrant's  assets  and  will  be  reflected  as 
expenses  in  the  Registrant's  statement  of 
operations  (including  increases  resulting 
from  complying  with  paragraph  2(g)  of  Rule 
6-07  |17  CFR  210.6-07)  of  Regulation  S-X 
regarding  fees  paid  with  brokerage 
commissions]. 
*         *         *         *         * 

9.  By  amending  Item  4.1  of  part  A  of 
Form  N-2  (referenced  in  §§  239.14  and 
274.11a-l)  by  adding  the  phrase 
"Average  Commission  Rate  Paid  (in 
cents  per  share)"  below  "Portfolio 
Turnover  Rate"  and  adding  a  new 
Instruction  17  to  read  as  follows: 

Form  N-2 


Part  A.-i-Information  Required  in  a 
Prospectus 

Item  4.  financial  Highlights 

1.  General:  *  •  • 

Instructions  •  *  * 

17.  Compute  the  "ratio  of  expenses  to 
average  net  assets"  using  the  amount  of 
expenses  shown  in  the  Registrant's  statement 
of  operations  for  the  relevant  fiscal  year, 
including  increases  resulting  from  complying 
with  paiBgraph  2(g)  of  Rule  6-07  [17  CFR 
210.6-071  of  Regulation  S-X  regarding  fees 
paid  with  Registrant's  brokerage 
commissions,  and  including  reductions 
resulting  from  complying  with  paragraphs 
2(a)  and  (i)  of  Rule  6-07  (17  CFR  210.6-07) 
regarding  fee  waivers  and  reimbursements.  If 
a  change  in  the  methodology  of  determining 
the  ratio  of  expenses  to  average  net  assets 
results  from  applying  paragraph  2(g)  of  Rule 
6-07  (17  CFR  210.6-07),  explain  in  a  note 
that  the  ratio  reflects  fees  paid  with  brokerage 
commissions  only  for  fiscal  years  ending 
after  ithc  effective  date  of  the  final  rule 
amendments). 
*         •         •         *         • 

Note:  The  text  of  Form  N-3  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

10.  By  revising  the  introductory  text 
of  Instruction  15  to  Item  3(a)  of  Part  A 
of  Form  N-3  (referenced  in  §§  239.17a 
and  274.11b)  to  read  as  follows: 

Form  N-3 


Part  A.  Information  Required  in  a 
Prospectus 


Item  3.  Synopsis 

(a)*   •   • 

Instructions:  *   *   • 

15.  "Other  Expenses"  include  all  expenses 
(except  expenses  reported  in  other  items  in 
the  table)  that  are  deducted  from  separate 
account  assets.  The  amounts  of  expenses  are 
the  amounts  shown  as  expenses  in  the 
Registrant's  statement  of  operations 
(including  increases  resulting  from 
complying  with  paragraph  2fe)  of  Rule  6-07 
|17  CFR  210.6-07]  of  Regulation  S-X 
regarding  fees  paid  with  Registrant's 
brokerage  commissions). 
***** 

11.  By  redesignating  Instruction  7  to 
Item  25(b)(ii)  as  Instruction  8,  and 
adding  a  new  Instruction  7  to  Item 
25(b)(ii)  of  Part  B  of  Form  N-3 
(referenced  in  §§  239.17a  and  274.11b) 
to  read  as  follows: 

Form  N-3 


Part  B.  Information  Required  in  a  Statement 
of  Additionallnformation 


Item  25.  Calculation  of  P^ormance  Data 

***** 

(b)Of/jer Accounts*  •  * 

(ii)  Yield.  *  •  • 

Instructions:  •  •  • 

7.  If  a  broker-dealer  or  an  affiliate  (as 
defined  in  paragraph  (b)  of  Rule  1-02  |17 
CFR  210.1-02(b)]  of  Regulation  S-X)  of  the 
broker-dealer  has.  In  connection  wrtJh  the 
direction  of  the  Registrant's  brokerage 
transactions  to  the  broker-dealer,  provided, 
agreed  to  provide,  paid  for,  or  agreed  to  pay 
for,  in  whole  or  in  part,  services  provided  to 
the  Registrant  (other  than  brokerage  and 
research  services  as  those  terms  are  used  in 
Section  28(e)  of  the  Securities  Exchange  Act 
of  »34  |1 5  U.S.C  78bb(e)|),  add  to  expenses 
accrued  for  the  period  an  estimate  of 
additional  amounts  that  would  have  been 
accrued  for  the  period  if  the  Registrant  had 
paid  for  the  services  directly  in  an  arms- 
length  transaction. 
***** 

Note:  The  text  of  Form  N-4  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

12.  By  revising  the  introductory-text 
of  Instruction  17  to  Item  3(a)  of  Part  A 
of  Form  N-4  (referenced  in  §§  239.17b 
and  274.11c)  to  read  as  follows: 

Form  N-4 


Part  A.  Information  Required  in  a 
Prospectus 

***** 

Item  3.  Sjrnopsis 

(a)'  •  * 
Instructions:  *   •   • 
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17.  'Other  Expenses"  include  all  expenses 
^xccpt  management  fees)  that  are  deducted 
from  portfolio  company  assets.  The  amounts 
of  expenses  are  the  amounts  shown  as 
expenses  in  the  portfolio  company's 
,  statement  of  operations  (including  increases 
resulting  from  complying  with  paragraph  2(b) 
of  Rule  6-67  [17  CFR  210.6-07J  of  Regulatimi 
S-X  regardmg  fees  paid  with  the  portfolio 
company's  brokerage  commissions). 


ACTION:  Intent  to  review  regulations; 
extension  of  comment  periods. 


13.  By  redesignating  Instructions  2 
and  3  to  Item  21(b)(ii)  as  Instructions  3 
and  4.  and  adding  a  new  Instruction  2 
to  Item  21(b){ii)  of  Part  B  of  Form  N-^ 

(referenced  in  §§  239.17b  and  274.11c) 
to  read  as  follows: 

Form  N-4 


Part  B.  Information  Required  in  a  Sfaleinent 
of  Additional  Informalion 

♦  *         •         •         . 

Hem  21.  Calculation  orPeiformance  Data 

*  •         •         •         • 

Ui)  Other  Sub-Accc^tints  '   '    ' 

(ii)  Yield.  *  •  * 

Instnictions:  *   •   • 

2.  If  a  broker-dealer  or  an  iiffiii..!.-  (.is 
(lofined  in  paragraph  (b)  of  Rule  l-02  |17 
CFR  210.1-O2(b]l  of  Regul.ition  .S-X)  oft.hr 
broker-dealer  has,  in  contioctioii  with  the 
(lirijction  of  the  portfolio  conipanv's 
brokfrago  transactions  to  tlu!  l)n)k(T-(lciilfr 
provided,  agreed  to  provide,  paid  for,  or 
.tgreed  to  pay  for,  in  whole  or  in  part. 
Nrrvicns  provided  to  the  portfolio  comjianv 
(othrr  than  brokerage  and  rrsearch  services 
ii.s  those  terms  are  used  in  Section  2H(c)  of 
the  .Senirilies  Exchange  Act  of  I^IH  ( 1 5 
'.i.S.C  78bb(c)l).  aiid  to  expenses  ;«(  rued  for 
the  period  an  estimate  of  additional  amounts 
that  would  have  been  accrued  fur  the  period 
if  the  portfofio  comiwny  had  paid  for  the 
services  directly  in  an  armsltfn.t;'h 
transaction. 

«         «         .         . 

Dated:  August  11,  lO'M. 

t'V  the  C^ommission. 
Margaret  H.  McFarland, 
OcpiitySucTftary: 

IVR  Do,:.  94-20114  Filed  tt-  li.--i};  8  4f,anij 
BILLING  CODE  801(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  600,  601.  606.  607.  610 
640,  and  660 

[Docket  Nos.  94N-0066  and  94N-0080] 

Review  of  Regulations  for  General 
Biologies  and  Licensing  and  Blood 
Establishments  and  Blood  Products; 
Extension  of  Comment  Periods 

agency:  Food  and  Dru^-  \(iH:;-:siT.,!i,,., 

inis. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
November  15. 1994.  the  comment 
periods  for  two  documents.  The 
documents  requested  comments  on 
FDA's  intent  to  review  certain  biologies 
regulations,  and  were  published  in  the 
Federal  Register  of  June  3. 1994  (59  FR 
28821  and  28822.  respectively).  FDA  is 
taking  this  action  in  response  to 
requests  to  allow  additional  time  for 
public  comment. 

DATES:  Written  comments  by  November 
15, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  W.  Beth  or  Stephen  M.  Ripley. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-635).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville.  MD  208.'i2-1448  ,301-'")94- 
3074. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  3,  1994  (58  FR 
28821,  28822),  FD.-\  issued  two 
documents  entitled  'Rfview  of  Gt'nernI 
Biologies  and  Licensing  liogulations" 
(Docket  No.  n4.\'-00r,r,)  and  "Review  of 
Romilatioiis  for  Blood  i:stab!ishments 
aiKi  Blood  Products"  (Docket  No.  94N- 
0080).  Interested  persons  were  given 
until  August  17.  W<.U,  to  rnspniui  to  !)ic 
ciocnriients. 

The  Aincric.in  Blood  Rfrsoiiices 
Association  has  requested  a  dO-day 
exieiision  of  the  conuiu>nt  periods" for 
the  two  above  nientioiicil  dociiineiits. 
The  Biotw.hnolo<^y  Iii(lustr\ 
()rgani::alion  and  the  Pliarmac.-ulical 
Research  and  Mntuifactiirers  of  .America 
have  requested  a  f.O-dav  extension  for 
the  genera!  biologies  aiid  licensing 
rt!gi:latioiis  rioeunient.  In  order  to  allow 
ielerestcd  persons  to  fiillv  respond  to 
the  ntqucsts  for  coinnienLs.  FD.\ 
Ixilicves  it  is  in  the  public  intentsl  lo 
'.Atcii':  the  cotntiient  {icriod  to  alloiv 
:iitr:esliii  persons  to  carefully  review 
tb.e  rej.',uiationsnnd  subniit  wri!t(?n 
eniiunenls.  Therefore,  Vl):\  is  frantiiij.; 
the  re(|uest  b>  extending  the  (;ot;;inent 
periods  for  both  docuiiK-iits  lo 
Nmember  1,1,  lf)!)4.  Interested  prisons 
may,  on  or  Udore  Novc^ndKir  l."j.  10<)4, 
siihinit  written  (;onuii''nls  to  the  PodeK 
Manaj'.eineni  Branch  (atldress  .dxne!. 
I'vvci  (opies  o,'  any  r  oniiiients  iiic  to  tie 
submitted,  exirpt  that  iialividu.!!-,  mn\ 
suhniit  one  copy.  Cionnuf.'fits  are  to  he  ' 
idenlilied  with  the  appropriate  docket 
n;;il.'tvr  in.i.'KJ  in  hrai  kels  in  the 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4pm., 
Monday  through  Friday, 

Dated:  August  12, 1994. 
Ronald  G.  Chesemore. 

Associate  Commissioner  for  Bemlaton- 
Affairs. 

IFR  Doc.  94-20198  Filed  8-12-94:  2:56  pm| 
BILLmO  CODE  4180-01-F 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  75 

RIN  1219-AA11 

Safety  Standards  for  Ventilation  of 
Underground  Coal  Mines 

AGENCY:  Mine  Safety  and  Health 
Administration.  Labor. 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  The  Mine  Safetv  and  Health 
Admini.stration  (.MSHA)  will  hold 
public  hearings  to  receive  comments  on 
the  May  19,  1994.  proposed  rule 
revising  certain  provisions  of  the 
existing  safety  standards  for  ventilation 
of  underground  coal  mines.  These 
hearings  are  being  held  under  s<-(  tion 
101  of  the  Federal  Mine  Safety  and 
Health  Act  of  1077.  The  hearinus  will  be 
held  in  Price.  Utah:  Monaville,'\Vost 
Virginia;  and  Washington. 
I'ernisyKania. 

DATES:  Ail  requests  to  make  oral 
Iiresentations  for  the  record  should  he 
submitted  at  least  5  davs  prior  to  each 
hearing  date.  Imrnediatelv  before  each 
hearing,  any  unallotted  time  wiil  be 
made  nvnilable  to  persons  i:;akinf;  lati^ 
requests.  The  jjuijlic  hearings  uiil  be 
held  at  the  following  locations  on  the 
dates  indicated: 

September  27.  1094.  in  Pric  e.  Ttali. 
October  4,  1004.  in  Mo:iavi!!e.  West 

\'irgini.i. 
C)<.tol.er  17.  1904.  in  \Vashin>;ton, 

l'enns\Kiinia. 

l.'a(.!i  hearing  uiil  l.nst  Irom  0:Oi)a.tii 
In  .'cOO  pin.  and  will  (  ontiniie  into  the 
next  (lay  if  necessary. 
ADDRESSES:  The  he.'irings  u  ill  b,-  i„.|d  .it 
the  hillouing  locations; 
.'^eptemlM-r  27,  1004,  C.olb.ve  o!  i:..Mern 

I  lid;.  Slu(lei!ls'  Activities  Center, 

Halliooni,  4."1  Kast,  400  N'orth,  !'ri(e. 

I't.-iii  84'01. 
()it(.lie;  4,  1004,  National  Cuard 

Artnoiy,  1.10  Armory  Road,  Drill  II  dl. 

Moti:i\.ille,  West  Virgini.i  Jlf.')  i. 
Oi  loher  17.  1004.  Meadowlands 

Ho!i(!a\  Inn,  ("onfereiue  f:ei;!er.  iiii 
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Race  Track  Road,  Washington, 

Pennsylvania  15301. 

Send  requests  to  make  oral 
presentations  to:  Mine  Safety  and 
Health  Administration,  Office  of 
Standards,  Regulations  and  Variances, 
Room  631,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMArKM  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  arid  Variances, 
MSHA  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  Oil  May 
19, 1994,  MSHA  published  a  proposed 
rule  in  the  Federal  Register  (59  FR 
26356)  revising  stayed  provisions  of 
MSHA's  existing  safety  standards  for 
ventilation  of  imderground  coal  mines. 
The  proposal  also  revised,  clarified  or 
jeproposed  certain  other  provisions  in 
the  existing  rule;  included  some  new 
provisions;  and  addressed  concerns 
raised  by  the  public.  The  comment 
period  was  scheduled  to  close  on  July 
18, 1994,  but,  in  response  to  a  request 
from  the  mining  community  for 
additional  time  in  which  to  prepare 
comments,  MSHA  extended  the 
comment  period  to  August  8, 1994  (59 
FR  35071). 

The  purpose  of  the  hearings  is  to 
receive  relevant  conunents  and  to 
answer  questions  interpreting  or 
clarifying  the  proposal.  The  hearings 
will  be  conducted  in  an  informal 
manner  by  a  panel  of  MSHA  officials. 
Although  formal  rules  of  evidence  or 
cross  examination  will  not  apply,  the 
presiding  official  may  exercise 
discretion  to  ensure  die  orderly  progress 
of  the  hearings  and  may  exclude 
irrelevant  or  unduly  repetitious  material 
and  questions. 

Each  session  will  begin  with  an 
opening  statement  from  MSHA, 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
The  hearing  panel  will  be  available  to 
address  relevant  questions.  At  the 
discretion  of  the  presiding  official,  the 
time  allocated  to  speakers  for  their 
presentations  may  be  limited.  In  the 
interest  of  conducting  productive 
hearings,  MSHA  will  schedule  speakers 
in  a  manner  that  allows  all  points  of 
view  to  be  heard  as  effectively  as 
possible. 

Verbatim  transcripts  of  the 
proceedings  will  be  prepared  and  made 
a  part  of  the  rulemaking  record.  Copies 
of  the  hearing  transcripts  will  bo  made 
available  to  the  public  for  review. 

MSHA  will  also  accept  for  the  record 
additional  written  comments  and  other 
appropriate  data  from  any  interested 
party,  including  those  not  presenting 
oral  statements.  Written  comments  and 
data  submitted  to  MSHA  will  be 


included  in  the  rulemaking  record.  To 
allow{  for  the  submission  of  any  post- 
hearing  comments  the  record  will 
remain  open  until  November  18, 1994. 

Dated:  August  11, 1994. 
J.  Davitt  McAteer, 

AssisUint  Secretary  for  Mine  Safety  and 

Health. 

|FR  Ddc.  94-20199  Filed  8-16-94;  8.45  am) 

BtLUNC  CODE  4S10-43-P 


ENVRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[DCie-1 -62861],  A-1-FRL-6052-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia-Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  District  of 
Columbia  for  the  purpose  of  establishing 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program.  In  the 
final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
and  the  direct  final  rule  will  become 
effective.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  September  16, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 


Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  District  of 
Columbia  Environmental  Regulation 
Administration,  2100  Martin  Luther 
King,  Jr.,  Avenue,  SE.,  room  203, 
Washington,  DC  20020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  M.  Abramson,  (215)  597-2923. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Small  business 
assistance  program. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  9, 1994. 
Peter  H.  Kostmayer, 

Regional  Administrator,  Region  HI. 

IFR  Doc.  94-20149  Filed  8-16-94;  8:4S  ami 

BILLING  CODE  6560-6(>-F 


40  CFR  Part  55 
CFRL-5030-9] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  of  proposed  rulemaking 
("NPRM") — consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act"),  the  Clean  Air 
Act  Am.endments  of  1990.  The  portion 
of  the  OCS  air  regulations  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  for  which  the  Santa 
Barbara  County  Air  Pollution  Control 
District  (Santa  Barbara  County  APCD) 
and  the  Ventura  County  Air  Pollution 
Control  District  (Ventura  County  APCD) 
are  the  designated  COAs,  and  a 
requirement  submitted  by  the  state  of 
California.  The  OCS  requirements  for 
the  above  Districts  and  the  state  of 
CaUfornia,  contained  in  the  Technical 
Support  Document,  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  are  listed  in 
the  appendix  to  the  OCS  air  regulations. 
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Proposed  changes  to  the  existing 
requirements  are  discussed  below. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
September  16, 1994. 

ADORE^ES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (A-5).  Attn-  Docket  No.  A-93-16 
Section  VI.  Environmental  Protection 
Agency.  Air  and  Toxics  Division. 
Region  9.  75  Hawthorne  St..  San 
Francisco,  CA  94105.  Docket: 
Supporting  inf(Mmation  used  in 
developing  the  proposed  notice  atid 
copies  of  the  documents  EPA  is 
prc^Kwing  to  incorporate  by  reference 
are  contained  in  Docket  No.  A-93-16 
(Section  VI).  This  docket  is  available  for 
public  inspection  and  copying  Monday- 
Friday  during  regular  business  hours  at 
the  following  locations: 
EPA  Air  Docket  (A-5),  Attn:  Docket  No. 

A-93-16  Section  VI.  Environmental 

Prtrtection  Agency.  Air  and  Toxics 

Division.  Region  9.  75  Hawthorne  St., 

San  Francisco,  CA  94105. 
EPA  Air  Docket  (LE-131),  Attn:  Air 

Docket  No.  A-93-16  Section  VI. 

Environmental  Protection  Agency. 

401  M  Street  SW,  Room  M-1500, 

Washington.  DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FUfmCR  MFORMATKM  COHTACT: 
Christine  Vineyard,  Air  and  Toxics 
Division  (A-5-3).  U.S.  EPA  Region  9.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105.(415)744-1197. 

SUPPl.EMEhfTARY  INFORMATJON: 
Background 

On  September  4.  1992,  EPA 
promulgated  40  CFR  part  55, >  whicli 
established  requirements  to  control  air 
pollution  frcwn  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  vrithin  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  appUcable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 

'  The  reader  may  refer  to  the  Notice  of  Proposed 
Kiilemaking.  Decambar  5. 1991  (56  FR  63774).  awl 
liiH  preamble  to  the  final  rule  promulgated 
Suptember  4,  1992  (57  FR  40792)  for  further 
Uickground  and  infonnation  on  the  (X:.S 
rct;i..!rttion(. 


that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur:  (1)  At 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  hitent  (NOI)  under  §  55.4;  and 
(3)  when  a  state  or  local  agency  submits 
a  rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  NPRM  is  being  promulgated  in 
response  to  the  submittal  of  rules  by  two 
local  air  pollution  control  agencies  and 
one  rule  submitted  by  the  state  of 
California.  Public  comments  received  in 
writing  within  30  days  of  pubUcation  of 
this  notice  wiil  be  considered  by  EPA 
before  promulgation  of  the  final  updated 
rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  fixjm  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate.  EPA  must 
incoiporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result.  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55.  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP,  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

EPA  Evaluation  and  Proposed  Action 

In  updaUng  40  CFR  part  55.  EPA 
reviewed  the  state  and  local  rules 
submitted  for  inclusion  in  part  55  to 
ensure  that  they  are  rationally  related  to 
the  attainment  or  maintenance  of  federal 
or  state  ambient  air  quality  standards  or 
part  C  of  title  I  of  the  Act.  that  they  are 
not  designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 
(e).  In  addition.  EPA  has  excluded 
administrative  or  procedural  rules.^ 


A.  As  stated  in  the  California  Health 
and  Safety  Code,  the  following 
requirements  shall  be  statewide,  and  no 
rule  or  regulation  of  any  district  that  is 
applicable  to  sandblasting  operations 
shall  be  stricter  or  less  strict  than  the 
standards  adopted  by  the  state  board 
pursuant  to  the  recommendations  of  the 
committee  appointed  by  the  state  boaixi 
to  adopt  air  pollution  standards  for 
sandblasting  operations.  After  re\iew  of 
the  rule  submitted  by  the  State  of 
California  against  the  criteria  set  forth 
above  and  in  40  CFR  part  55.  EPA  is 
proposing  to  make  the  state  abrasive 
sandblasting  requirements  applicable  to 
OCS  sources: 

Barclays  California  Code  of 
Regulations— Title  17  Subchapter  6 

17  §92000     Definitions  (Adopted  5'31  '91) 
1 7  §  92100    Scope  and  Policv  (.adopted  10/ 

18/82) 
1 7  §  92200    Visible  Emission  Sfandanis 

(Adopted  5/31/91) 
17  §  92210    Nuisance  Prohibition  (Adopted 

10/18/82) 
1^  §  92220    Compliance  with  Performance 

Standards  (Adopted  5/31/91) 
17  §92400     Visible  Evaluation  Techniques 

(Adopted  5/31/91) 

1 7  §  92500     General  Provisions iAdopted  S/ 
31/91) 

17  §  92510    Pavement  Marking  (Adopted  5/ 
31/91) 

1 7  §  92520    Stucco  and  Concrete  (Adopted 
5/31/91)  ^ 

1 7  §  92530    Certified  Abrasives  (Adopted  5/ 
31/91) 

1 7  §  92540    Stucco  and  r.oncTe1e  (Adopted 
5/31/91) 

B.  After  review  of  the  rule  submitted 
by  the  Santa  Barbara  County  APCD 
against  the  criteria  set  forth  above  and 
in  40  CFR  part  55.  EPA  is  proposing  to 
make  the  following  rule  applicable  to 
OCS  sources  for  which  the  Santa 
Barbara  County  APCD  is  designated  as 
the  COA.  None  of  the  existing  OCS 
requirements  were  deleted.  The 
following  new  rule  was  submitted  by 
the  District  to  be  added: 

Rule  359    Flares  and  Thermal  Oxidizers 
(Adopted  6/28/94) 

C.  After  review  of  the  rules  submiUed 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55.  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  Ventura  County 
APCD  is  designated  as  the  COA.  None 
of  the  existing  OCS  requirements  were 
deleted. 


■"  Upon  delegation  the  onshore  area  will  use  its 
administrative  and  procedural  rules  as  onshore.  In 
those  instance*  whexa  EPA  does  not  delegate 
aiilhorily  to  implement  and  enforre  part  .55.  El'A 


will  use  its  own  administrative  »iid  prou-durrf! 
requirements  to  implement  the  sulwtantii-e 
"•(jiiircincnts.  40  CFR  55.14(c.|(4!. 
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The  following  rules  were  submitted  as 
revisions  to  existing  requirements: 

Rule  54    Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  64     Sulfur  Content  of  Fuels  (Adopted 

6/14/94) 

D.  Regulatory  Flexibility  Act— The 
Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  Ukely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  OCS  mle 
to  maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certifies  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

E.  Paperwork  Reduction  Act — The 
Ofhce  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
final  OCS  rulemaking  dated  September 
4, 1992  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  has  assigned  OMB 
control  number  2060-0249.  This 
consistency  update  does  not  add  any 
further  requirements. 

List  of  Subjects  in  40  CFR  Part  55 

Administrative  practice  and 
procedures,  Air  pollution  control, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Nitrogen  oxides. 
Outer  continental  shelf.  Ozone, 
Particulate  matter.  Permits,  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  July  22.  1994. 
Felicia  Marcus, 

Bf'gional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55— {AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Ai.l 
(42  U.S.C.  7401  etseq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  1x5 
amended  by  adding  paragraph 


(e)(3Mi)(A),  and  revising  paragraphs 
(e)(3Hii)(F),  (e)(3)(ii)(G),  and  (e)(3)(ii)(H) 
to  read  as  follows: 

§  55.14  Requfrements  that  apply  to  OCS 
souroes  located  within  25  miles  of  states' 
seaward  boundaries,  by  state. 

*  *         *     -   •        * 

(o)  *   *   * 

(3)*    *    *  •    ... 

(i)"    *    • 

(A)  State  of  California  Hfiquirements 
Applicable  to  OCS  Sources 
(ii)  •    •    • 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sourch?;. 

(G)  South  Coast  Air  Quctlity 
Management  District  Requirements 
Applicable  to  OCS  Sources. 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 

*  •         »         *         * 

4.  Appendix  A  to  part  55  is  proposed 
to  be  amended  by  adding  paragraph 
(a)(iy,  and  revising  paragraphs  (b)l6), 
(b)(7),  and  (b)(8)  under  the  heading 
"California"  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Pari  53, 
by  State 


(iilifornia 

(a)  State  Requirements. 

(1)  The  following  requirements  are 
contained  in  State  of  California 
Requirements  applicable  to  OCS 
Sources: 

Barclays  California  Code  of  Regulations 

The  following  section  of  Title  1 7 
Subchapter  6: 

17  §92000     Definitions  (Adopted  5/31/91) 
17  »}  92100     Sf  ope  and  Poiirv  (Adopted  10/ 

18/82) 
1 7  §  92200     Visible  Emission  Standards 

(Adopted  5/31/91) 
1 7  «^  92210    Nuisance  Prohibition  (Adopli-d 

10/18/82) 
1 7  ^  92220    Compliance  with  Performance 

Standards  (Adopted  5/31/91) 
1 7  *»  92400     Visible  Evaluation  Techniques 

(Adopted  5/31/91) 
1 7  S  92500    General  Provisions  (Adopted  5/ 

31/91) 
1 7  §  92510    Pavement  Marking  (Adopted  5/ 

31/91) 
1 7  §  92520     Stucco  and  Concrete  (Adopted 

.5/31/91) 
1 7  §  92530    Certified  Abrasives  (Adopted  5/ 

31/91) 
1 7  §  92540     Stu(  ( o  and  Coni.rete  (Adopted 

5/31/91) 

(b)  Local  requirements. 

•         ♦         *         •         * 

(H)  The  following  requirements  are 
contained  in  Santa  Barbara  Countv  Air 


Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 

Rule  102     Definitions  (Adopted  7/30/91) 
Rule  103     .Severability  (Adopted  10/23/78) 
Rule  201     Permits  Required  (Adopted  7/2/ 

79) 
-Rule  202     Exemptions  to  Rule  201  (A(!ople«t 

3/10/92) 
Rule  203    Transfer  (Adopted  10/23/78) 
Rule  204     Applications  (Adopted  10/23/78) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  7/30/91) 
Rule  206     Conditional  Approval  of 

Authority  to  Construct  or  Permit  to 

Operate^lAdopted  10/15/91) 
Rule  207     Denial  of  Application  (Adopted 

10/23/78) 
Rule  210     Fees  (Adopted  5/7/91) 
Rule  212    Emission  Statements  (Adopted  10/ 

20/92) 
Rule  301     Circumvention  (Adopted  10/23/ 

78) 
Rule  .302    Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  .304     Particulate  Matter — Northern 

Zone  (Adopted  10/23/78) 
Rule  307    Particulate  Matter  Emission 

Weight  Rate — Southern  Zone  (Adopted 

10/23/78) 
Rule  308    Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adop!"d 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  311     Sulfur  Content  of  Fuels  (Adopit-d 

10/23/78) 
Rufe  312     Open  Fires  (Adopted  10/2/90) 
Rule  316     Storage  and  Transfer  of  Gasoline 

(Adopted  12/14/93) 
Rule. 317     Orgcinic  Selvenis  (Adopted  ^^V^■i/ 

78)  -  ■ 

Rule  318     Vai:uuin  Producing  Devices  or 

Systems — Southern  Zone  (Adopted  10/ 

23/78) 
Rule  321     Control  of  Degreasing  Operation"; 

(Adopted  7/10/90) 
Rule  322     Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coatings  (Adopted 

2/20/30) 
Rule  324    Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  1/25/94) 
Rule  326    Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  12/14/93) 
Rule  327    Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330    Surface  Coating  of  Miscellaneous 

Metal  Parts  and  Products  (Adopted  11/ 

13/90) 
Rule  331    Fugitive  Emissions  Inspection  rjnd 

Maintenance  (Adopted  12/10/91) 
Rule  332    Petroleum  Refinery  Vacuum 

Producing  Systems,  Wastewater 

Separators  and  Process  Turnarounds 

(Adopted  6/11/79) 
Rule  333    Control  of  Emissions  from 

Reciprocating  Internal  Combustion 

Engines  (Adopted  12/10/91) 
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Rule  342    Control  of  Oxides  of  NUrogen 

(NOx  fintn  Boilers.  Steam  Generators  and 
Process  Heetars)  (Adopted  03/10/92) 
-    Kule359    Flaresand  Thermal  Oxidizers  (6/ 
28/94) 

Rule  505    Breakdown  Conditions  Sections 
A.,  B.I.,  and  D.  only  (Adopted  10/23/7R) 

Rule  603    Emergency  Episode  Plans 
(Adopted  8/15/81) 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements ' 
Applicable  to  OCS  Sources: 

Rule  102    Definition  of  Terms  (Adopted  11/ 
4/88) 

Rule  103    Definition  of  Geographical  Areas 

(Adopted  1/9/76) 
Rule  104    Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

3/6/92) 

Rule  201     Permit  to  Constmct  (Adopted  1/5/ 
90) 

Rule  201.1  Permit  Conditions  in  Federally 
Issued  Permits  to  Construct  (Adopted  1/ 
5/90) ^  V        p    u  1 

Ru  le  202    Temporary  Permit  to  Operate 
(Adopted  5/7/76) 

Rule  203    Permit  to  Operate  (Adopted  1/5/ 
90) 

Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 

Rule  207    Alteringor  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning 

(Adopted  1/5/90) 
Ru  le  209    Transfer  and  VoidirJg  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  (Adopted  1/5/90) 
Rule  212    Standards  for  Approving  Permits 

(9/6/91)  except  (c)(3)  and  (e) 
Rule  214    Denial  of  Permits  (Adopted  1  /5/ 

90; 

Rule  217    Provisions  for  Sampling  and 

Testing  Facilitie*  (Adopted  1/5/90) 
Rule  218    Stack  Monitoring  (Adopted  8/7/ 

81) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  11 

(Adopted  9/11/92) 
Rule  220    Exemption— Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221     Plans  (Adopted  1/4/85) 
Rule  301     Permit  Fees  (Adopted  6/ 1 1  /93) 

except  (eK3)  and  Table  IV 
Rule  304    Equipment.  Materials,  and 

Ambient  Air  Analyses  (Adopted  6/11/93) 
Ru  e  304.1    Analyses  Fees  (Adopted  6/6/92) 
Rule  305    Fees  far  Acid  Deposition 

(Adopted  10/4/91) 
Rule  306    Plan  Fees  (Adopted  7/6/90) 
Rule  401     Visible  Emissions  (Adopted  4/7/ 

89) 

Rule  403     Fugitive  Dust  (Adopted  7/9/93) 
Rule  404    Particulate  Matter— Concentration 

(Adc^ted  2/7/86) 
Rule  405    Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 


42197 


Rule  407    Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen 

(Adopted  12/21/90) 
Riile  430    Breakdown  Provisions,  (a)  and  (e) 

only.  (Adopted  5/5/78) 
Rule  431.1     Sulftir  Content  of  Gaseous  Fuels 

(Adopted  10/2/92) 
Rule  431.2    Sulfur  Content  of  Liquid  Fuels 

(Adopted  5/4/90) 
Rule  431.3    Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 

Rule  441     Research  Operations  (Adopteid  5/ 
7/76)  ' 

Rule  442 
82) 

Rule  444 

Rule  463 


Usage  of  Solvents  (Adopted  3/5/ 

Open  Fires  (Adopted  10/2/87) 
Storage  of  Organic  Liquids 
(Adopted  12/7/90) 
Rule  465     Vacuum  Producing  Devices  or 

Systems  (.•\(iQpted  ll/i/gi) 
Rule  468     SuUur  Recovery  Units  (Adopted 

Rule  473     Disposal  ofSolid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474     Fuel  Burning  Equ i pment— Oxides 

of  Niu-ogen  (Adopted  12/4/81) 
Rule  475     Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476    Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77) 

Addendum  to  Regulation  IV  (Effective  1977) 
Rule  701    Genera!  (Adopted  7/9/82) 
Rule  702     Definitions  (Adopted  7/11/80) 
Rule  704     Episode  Declaration  (Adopted  7/ 
9/82)  ' 

Rule  707    Radio— Communication  System 

(Adopted  7/11/80) 
Rule  708     Plans  (Adopted  7/9/82) 
Rule  708.1     Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80) 
Rule  708.2    Content  of  Stationan"  Source 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4     Procedural  Requirements  for 

Plans  (Adopted  7/11/80) 
Rule  709    First  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710    Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  711     Third  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  712     Sulfate  Episode  Actions  (Adoi>ted 

7/11/80)  ^ 

Rule  715     Burning  of  Fossil  Fuel  on  Episode 

Days  (Adopted  8/24/77) 

Regulation  IX— New  Source  Performance 
Standards  (Adopted  4/9/93) 

Rule  1106    Marine  Coatings  Ojierations 
(Adopted  8/2/91) 

Rule  1107     Coating  of  Metal  Parts  and 
Products  (Adopted  8/2/91) 

Rule  1109    Emissions  of  Oxides  of  Nitrogen 
for  Boilers  and  Process  Heaters  in 
Petroleum  Refineries  (Adopted  8/5/8«| 

Rule  1110    Emissions  from  Stationary 
Intehial  Combustion  Engines 
(Demonstration)  (Adopted  11/0/81) 


Rule  1110.1     Emissions  from  Stationary 
Internal  Combustion  Engines(Adopted 

10/4/85) 
Rule  1110.2     Emissions  from  Gaseous  and 
Liquid-Fueled  Internal  Combustion 
Engmes  (Adopted  9/7/90) 

"^"'V/e/"  )  '^"'''''^^"'  CM'i"8s  (Adopted 

Rule  1116.1  Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  FueKAdopted 
10/20/78)  ^ 

Rule  1121     Control  of  Nitrogen  Oxides  from 
Residential -Type  .Natural  Gas-Fired 
Water  Heaters  (Adopted  12/1/78) 

Rule  1122    Solvent  Cleaners  (Deereasersl 
(Adopted  4/5/91) 

Rule  1123     Refinery  Process  Turnarounds 
(Adopted  12/7/90) 

Rule  1129     Aerosol  Coatings  (Adopted  11/2/ 

Rule  1134  Emissions  of  Oxides  of  Nitrogen 
frorn  Stationary  C^s  Turbines  (Adopted 

Rule  1140    Abrasive  Blasting  (Adopted  8/2/ 

85) 

Rule  1142     Marine  Tank  Vessel  Op,  i.,tions 

(Adopted  7/19/91) 
Rule  1146    Emissions  of  Oxides  of  Nitrogen 
from  Industrial.  Institutional,  and 
Commercial  Boilers,  Steam  Generators 
and  Process  Heaters( Adopted  1/6/89) 
^"l*' ""*6  1     Emission  of  Oxides  of  Nitrogen 
from  Small  Industrial.  Institutional,  and 
Commercial  Boilers.  Steam  Generators. 
and  Process  Heaters  (Adopted  7/10/92) 
Rule  1148    Theimallv  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1149    Storage  Tank  Degassing 

(Adopted  4/1/88) 
Rule  1168    Control  of  Volatile  Organic 
Compound  Emissions  fron-.  Adhesive 
Application  (Adopted  12/4.92) 
Rule  1173    Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  12/7/90) 
Rule  1176     Sumps  and  Wastewater 

Separators  (Adopted  1/5/90) 
Ru  le  1 301    General  (Adopted  6/28/90) 
Rule  1302     Definitions  (Adopted  5/3/91) 
Rule  1303     Requirements  (Adopted  5/3/91) 
Rule  1304     Exemptions  (Adopted  9/11/92) 
Rule  1306    Emission  Calculations  (Adopted 
5/3/91)  "^ 

Rule  1313     Permits  to  Operate  (Adopted  6/ 
28/90) 

Rule  1403     Asbestos  Emissions  from 

Demolition/Renovation 

Activities(Adopted  10/6/89) 
Rule  1701     General  (Adopted  1/6/89) 
Rule  1702     Definitions  (Adopted  1/6/89) 
Rule  1703     PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  1/6/89) 
Rule  1706    Emission  Calculations  (Adopted 

1/6/89)  ^ 

Rule  1713     Source  Obligation  (Adopted  10/ 
7/88)  ' 

Regulation  XVU  Appendix  (effective  1977) 
Rule  2000    General  (Adopted  10/15/93) 
Rule  2001     Applicability  (Adopted  10/15/ 
93) 

Rule  2002    Allocations  for  oxides  of  nitrogen 
(NOx)  and  oxides  of  sulfur  (SO.v) 
(Adopted  10/15/93) 

Rule  2004     Requirements  (Adopted  10/15/ 
93)  except  (1)12  and  3) 
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Rule  2005    New  Source  Review  for 

RECLAIM  (Adopted  10/15/93)  except  (i) 
Rule  2006    Permits  (Adopted  10/1 5/93) 
Rule  2007    Trading  Requirements  (Adopted 

10/15/93) 
Rule  2008    Mobiles  Source  Credits  (Adopted 

10/15/93) 
Rule  2010    Administrative  Remedifis  and 

Sanctions  (Adopted  10/15/93) 
Rule  2011     Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SOx)  Emissions  (Adopted  10/ 

15/93) 
Appendix  A — Volume  IV — (Protocol  f(jr 
Oxides  of  Sulfur)  (Adopted  10/93) 

Rule  2012     Requirements  for  Monitoring. 
Reporting,  and  Recordkeeping  for  Oxidos 
of  Nitrogen  (NOx)  Emissions  (Adopted 
10/15/93) 

Appendix  A — Volume  V — (Protocol  for 
Oxides  of  Nitrogen)  (Adopted  10/93) 
R.ile  2015    Backstop  Provisions  (Adoplmi 
10/15/93)  except  (b)(1)(C)  and  (b)(3)lB) 

(8)  Tbo  following  requirements  are 
contained  in  Ventura  County  Air 
Pollution  Control  District  H^'quirffnit^nts 
Applicable  to  OCS  Sources: 

kule  2     Definitions  (Adopted  U/15/>)2) 
Kule  5     Effective  Dnte  (Adopted  5/23/7i;) 
Rule  6    Severability  (Adopted  11/21/78) 
Rule  7     Zone  Boon'^nrVv  (Adopted  b/14/77) 
Rule  10    r-eriiuts  Required  (Adopted  7/5/83) 
Rule  1 1     Appli(  ation  ('oiit(Mits  (Adoptrd  8/ 

15/78) 
Kule  12    Slatrnient  bv  Applii.ijtiu:i  I'r-'ji.frer 

(Ad.ipK-dH'iaa?) 
Rule  13     St.itemcnt  bv  Appliciint  (Adopt'd 

n/21/78) 
Rule  14     Trial  Test  Runs  (Adopti'd  5/2  i;72) 
Rule  15.1     Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  Ui  .  I'emiit  Contents  (Adopted  12/2/80) 
Kule  18     Permit  to  Operate  Application 

(Aiiopled  .'l/17/7()) 
Rule  19     I'ostin.n  ot  {'enivts  (A(ioi)fed  5/23/ 

72)  '     - 

Rule  20     Trans!(M  of  I'lTinit  (Adopti><i  r>/2:i/ 

72) 
Kule  21     lA|)irii'ioii  ot  Appl!(  ations  and 

Permits  (Ailopted  fi/23/81) 
K.de  23    Exemptions  from  Permits  (Adopti'd 

3/22/'.M) 
Rule  24     Souri  e  Kei  ordkc'epir,;;,  Reporting. 

and  Emission  Stati-ments  (Adopti'd  '.);  15/ 

92) 
Rule  2(i     Ne-.v  .Souri  e  Kevievv  (Adojili-d  10/ 

22/91) 
Kule  2().1     New  .Smm  i'  Kevicw — Jlctinilions 

(Adople.i  i;)/22/91) 
Riili'  2li.2     New  .Source  Ke\ievv — 

Kequinvi!   nts  (Adopted  in/li2/'M) 
Kidi;  2h.3     Ne.v  Source  Kevii'v\ — Ey;n])tioas 

(Adopted  1().';'2/')1) 
Kut«'  2t>.tj     \i  w  .Souni!  R«'\iew  — 

CaU.ulations  (Adopted  IO.^'j')!) 
Kule  2f>'*     New  Sourt  e  Review- -I'liii.-'  'I'o 

{)l)erate(Adopli>d  10/22/91) 
Kuli;  2t..lO     New  .Source  Kf\  i,.u     I'SI) 

(Adopted  1()/22;91) 
Rule  28     Kr-\(«atio:i  of  Permits  I  A^iop-cd  7' 

18/72) 
Rule  29    Conditions  on  Perniit^  I  Ad  'pii'd 

10/22/91) 
Rule  30     Permit  Krilewa!  (Adopted  ')/  ll).89) 


Rule  32    Breakdown  Conditions:  Emergency 
Variances,  A..  B.l.,  and  D.  only. 
(Adopted  2/20/79) 

Appendix  II-A — Information  Required  for 
Applications  to  the  Air  Pollution  Control 
District  (Adopted  12/86) 

Appendix  Il-B — Best  Available  Control 
Technology  (BACT)  Tables  (Adopted  12/86) 

Rule  42     Permit  Fees  (Adopted  12/22/92) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  1/8/91) 
Kule  45     Plan  Fees  (Adopteii  ti/1 9/90) 
Rule  45,2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Kule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particid.ite  Matter-Ointentration 

(Ad.ipted  5/23/72) 
Rule  b.i     Particulate  Matter-l'ro;  ess  Weight 

(Adopted  7/18/72) 
Kule  54     Sulfur  (Compounds  (Adopti d  6/14/ 

94) 
Kule  5ti    Open  Fires  (Adopted  3/29/94) 
H'.de  57     (x)nibustion  ('ontani'n.<nt.s-Specific 

(Ajnpted  6/14/77) 
Rule  60    New  Non-Mobi'e  Equipment-Sulfur 

Dioxide,  Nitrogen  Oxides,  and 

P.iilicul.ite  .Matter  (Adopti;d  7/8/72)  Kule 

62  7  Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Kule  1)3     Separation  and  Combination  of 

Emissions  (.^doptl'd  1 1/21/78) 
Kiile  64     .Sulfur  (^outeiif  of  Fuels  (.Adopled 

6/14,94) 
K.ile  (Hi     Org.inic  So!\eii!s  (A<J0|j;ed  11/24/ 

87) 
Rule  ()7     Vai  uurn  Producing;  Devii  es 

(Adopted  7/5/83) 
Rill-  6.'J     Carbon  Moiuixide  (A'iopte.i  (./14/ 

77) 
Kule  71     Outie  Oil  and  i'.eai  ti\e  Organic 

Collijiound  Liquids  (.'Xdceiited  t)/K/93) 
Rule  71.1     Crudr'  (Jil  I'rodui  tion  ami 

Separation  (Adopted  '.)/16/92) 
Kule  71.2     Slonrsc  ot  Reactive  ()r>;anic 

Coripound  Liquids  (.Adopted  9/26/89) 
K'lile  71.3     Transfer  of  Keai  live  Ornanic 

(''impound  Liquids  (.Adopled  ()/16/92) 
Rule  714     I'etioleuin  Sumps.  I'ils.  t'ou.ls. 

and  Weil  Cellars  (Adojiled  (i/H.'M.'t) 
Kuie  72     New  .Sour(  e  Perforai:in<  e  St.ujiiards 

lNSl'Sl(.\dopited  7/13/93) 
Rule  7-1     Specitlc  .Source  .Stan. lards 

(Adople<l  7/6/7(i) 
Kwle74.1     Abrasive  Hiitviin,i;(A>lop!eii  n/ 

12/91) 
Rule  7A.2     Ar;  liitectura!  Co.iliii^;'.  i,-\c!i)j)teii 

08/1  1  Ti) 
H  lie  74  (i     .Sijrfai  e  Cle.ir.iug  ;,r,,!  Degpe.isie.g 

|.\<iiiple(l  .-i/H/90) 
K.;le  ,  A  I).  1     (^old  (jcouu);;  Oper.it ions 

(Ailoi)ted  9/12/89) 
K.iie  74.6.2     Hall  h  Loaded  V.ipor  Degre.ising 

Oi>T.l!ioiis  (Adupled  9/12'89) 
K\!e  74  7     I'uiiitive  liniissions  of  Re.n  live 

Orc.n.ii.  Coiiipoujids  at  I'etro'euin 
Kejineries  and  Cbemii  al  l'l.i;i!s  (.\.loptcd 
1.1(1/891 
Kile  74  H      Keliiii'rv  V,u  uuih  I'loduiilii.; 

.S\}.teuis.  U.iste  w.ilei  .Se|i..    '...    and 
I'r^i  evs  I  nrn.ifoiiiuis  (,\iiop|ed  ' /.'■(/83J 
I''.':i'74.9     St.itioii.irx  Inti'iTi.d  CoMhiislioi) 
l-iM^iies  l.'\dopted  12/21/'f3) 


Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Proqessing  Facilities 

(Adopted  6/16/92) 
Rule  74.11     Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NOx  (Adopted 

4/9/85) 
Rule  74.12    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  11/17/92) 
Ride  74.15    Boilers,  Steam  Generators  r.nd 

Privjess  Heaters  (5M.M  BTUs  and  greater) 

(Adopted  12/3/91) 
Ride  74.15.1     Bf)ilers.  Steam  Generators  and 

Process  Heaters  (1-5M.M  BTUs) 

(Adopted  5/11/93) 
Kule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Kule  74.20    Adhesivesand  Sc.ilants 

(Adopted  6/8/93) 
Rule  74.24     Marine  Coating  Operations 

(Adoj)ted  3/8/94) 
Kule  75    (]ircum\'ention  (Adopted  11/27/78) 

Appendix  IV-A— .Soap  Bubble  Tests 
(Adopted  12/86) 

Ride  100     Analviti  al  Metliods  (Adoptf-<I  7/ 

16/72) 
Rtde  101     Sampling  anil  Testing  Facilities 

(Aiiopte.i  5/23/72) 
Rule  102     Sour,  e  Tests  (Adopted  11/21/7,H) 
Rule  1!)3     St.-.i  k  Monitoring  (Adopted  6/4/ 

91) 
Rule  154     Stage!  Fpi>;(Kie  Actions  (Adopted 

•    9/17/91)  "      - 

Rule  l.'>5     .Sti.'ge  2  Episode  Actions  (.Adojited 

9/17/91) 
Kill';  15()     St.ige  3  Episode  Actions  (Adoiilt  d 

9/17/91)  Hx\\o.  158  .Source  Abatement 

Plans  (Adopted  9/17/91) 
K\;Ie  !58     Soiut  e  A!)atr.mi;nt  Plans  (Ailopted 

9/17/<)l) 
Rule  Ti9    Tr.ifiic  Abatement  Proi  edures 

(Ado]it''d  9/17/91) 
*    .       *  *  *  * 

.IIR  D'K  .  94-l')7(i4  I-iled  8-16-94;  8:45  ;:n-.j 
BILLING  CODE  6050-«>-P 


40CFRPart81 

[Wi44-01 -6426b;  FRL-5053-6] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Wisconsin; 
Redesignation  of  OshKosh,  Wl,  to 
Attainment  for  Carbon  Monoxide 

AGENCY:  llnitcHl  Stotes  Environmeiilnl 
Protection  Agency  (L'SEPA). 
ACTION:  Pio|)ose(i  rule. 

SUMMARY:  Tho  IJSEl'A  proposes  to 
rodcsii^natt!  Oshkosli,  VVisconsin  from 
uncl.nssifiuble  fo.iltiiinmcnt  status  for 
carbon  nionoxiil(\  In  the  final  rules 
section  of  this  Federal  Rcgislcrvthc- 
I'.SKI'A  is  npproviii}^  the  redesignation 
as  r.  din^ct  final  rule  without  prior 
]iropos;)!  because  the  Ageiicy  views  this 
as  a  non(;ontrov(>rsial  redesignation  and 
:in(ii:ipat'!s  lU)  .tdverso Comnienls.  A 
dc'taiifui  ration. do  for  the  approval  is  set 
loilh  in  the  'iiirct  final  rule.  If  no 
ad\iMsi'  I Diuiei  nts  an.'  r»;(;eived  in   - 
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response  to  the  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  the 
USEPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The 
USEPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 


42199 


DATES:  Comments  on  this  proposed  rule 
must  be  received  in  vniting  by 
September  16. 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief, 
Regulation  Development  Section.  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
U.S.  Environmental  Protection  Agency. 
77  West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

Copies  of  the  redesignatitm  request 
and  USEPA "s  analysis  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
(Please  telephone  Megan  Beardsley  at 
(312)  886-0669  to  arrange  an 
appointment  before  visiting  the  Reeioii 
5  Office.) 

A  copy  of  this  SIP  revisicn  is  also 
available  at  the  Office  of  Air  and 
Radiation.  Docket  and  Information 
Center  (Air  Docket  6102).  room  M1500. 
U.S.  Environmental  Protection  Agency 
401  M  Street,  SW..  Washington.  DC    "  ' 
20460,  (202)  260-7548. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Beardsley.  Environmental 
Scientist.  Regulation  Development 
Section.  Air  To.xics  and  Radiation 
Branch  (AT-18J),  U.S.  Environmental 
Protection  Agency.  Region  5.  Chicago. 
I!linoisj60G04,  (312)  886-0669. 

SUPPLEMENTARY  INFORMATION:  See  thi; 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  Ruhis 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  park.s. 
Wildornoss  areas. 

Authority:  42  U.S.C.  74(l1-7fi71q 

D.ited:  Allgu.if  1.  1994 
Valdas  V.  Adaiakus. 
Mt.pional  Administrator. 
IFR  Drn:.  94-20171  Filed  ff-lfu-q^:  8:4,';  .ini| 
BILLING  CODE  6560-SO-P 


40  CFR  Part  82 

[FRL-5040-8] 

Protection  of  Stratosphertc  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTIOW;  Proposed  stay. 


SUMMARY:  In  the  rules  Section  of  today's 
Federal  Register,  EPA  is  announcing  a 
three-month  stay  and  reconsideration  of 
certain  federal  rules  requiring  the  repair 
of  leaks  in  industrial  process  equipment 
promulgated  as  part  of  the  National 
Refrigerant  Recycling  Program.  That 
action  stays  the  effectiveness  of  40  CFR 
82.156(i).  including  the  applicable 
compliance  dates,  as  they  apply  to 
industrial  process  refrigeration 
equipment  only.  EPA  is  issuing  that  stay 
pursuant  to  Clean  Air  Act  section 
307(d)(7)(B).  42  U.S.C.  7607(d)(7)(B), 
which  pw\  uips  the  Administrator 
authority  to  stay  the  effectiveness  of  a 
rule  during  reconsideration. 

This  notice  proposes,  pursuant  to 
Clean  Air  Act  sections  301(a)(1),  42 
U.S.C.  7601(a)(1).  to  Slav  temporarily 
the  effectiveness  of  40  CFR  82.156fij. 
and  applicable  compliance  dates, 
beyond  the  three  months  expressly 
provided  in  section  307(d)(7)(B).  but 
only  to  the  extent  necessary-  to  completo 
reconsideration  (including'any 
appropriate  regulator}'  action)' of  the 
rules  in  question.  Pursuant  to  the 
rulemaking  procedures  set  forth  in  the 
Clean  Air  Act  section  307(d),  42  U.S.C. 
7607(d).  EPA  hereby  requests  pubhc 
comment  on  this  proposed  temporary 
extension  of  the  three-month  stay. 
DATES:  Comments  on  this  proposal  must 
be  received  by  September  16,  1994. 
Requests  for  a  hearing  should  be 
submitted  to  Cynthia  Newberg  b\ 
Septetnber  1.  1094. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-92-01  VIIIC. 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  .Agency.  401 
M  Street.  SW..  Washington.  DC  20460  in 
room  M-l.=iOO. 

A  public  hearing,  if  requested,  will  be 
held  in  Washington.  EK:.  Interested 
persons  niay  contact  Ms.  Newberg  at 
Program  Implementation  Branch. 
Stratospheric  Protection  Division,  Office 
of  Atmosphe.ric  Programs,  Office  of  Air 
and  Radiation  (6205-J).  401  M  Street. 
SW..  Washington.  DC  20460  (202)  233- 
9729  to  see  if  a  hearing  will  be  held  and 
the  date  and  location  of  any  hearing. 
Ar  y  hearing  will  be  strictly  limited  to 
the  subject  matter  of  this  proposal,  the 
.scope  of  which  is  discussed  below. 

All  supporting  materials  are 
contained  in  D(K:ket  A-92-01.  D(H:kets 


may  be  inspected  from  8  a.m.  until  4 
p.m.,  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Cynthia  Newberg  at  (202)  233-9729. 
The  Stratospheric  Ozone  Information 
Hotline  at  1-800-29&-1996  can  also  Im- 
contacted  for  fiuther  information. 
SUPPLEMENTARY  INFORMATION: 

In  the  rules  Section  of  today  s  Federal 
Register.  EPA  announces  that  pursuant 
to  Clean  Air  Act  section  307(d)(7)(B)  4'^ 
U.S.C.  7607(d)(7)(B).  it  is  convening  a  " 
proceeding  for  reconsideration  of 
certain  federal  rules  requiring  the  repair 
of  leaks  of  ozone-depleting  substances 
for  industrial  process  refrigeration 
equipment  promulgated  as  part  of  the 
National  Refrigerant  Recycling  Program 
(58  FR  28660.  May  14.  1993).  Readers 
should  refer  to  that  notice  for  a 
complete  discussion  of  the  backj:iiu,iid 
and  rules  affected.  In  that  docuinent 
EPA  also  announces  a  three-month  stay 
of  §82,156(i)  as  it  apphes  to  industrial' 
process  refrigeration  equipment  only, 
and  any  applicable  compliance  dates, 
during  reconsideration  (including 
appropriate  regulator\'  action)  expressly 
provided  by  the  Clean  Air  Act  section  ' 
307(d)(7)(B).  If  EPA  does  not  complete 
the  reconsideration  during  the  three- 
month  stay,  then  it  may  be  appropriate; 
to  extend  the  stay  of  these  provisions  for 
industrial  process  refrigeration  and 
applicable  compliance  dates  until  FI'A 
completes  final  rulemaking  action  upon 
reconsidffration.  By  this  artion.  EI',^ 
proposf.'s  a  temporar\-  e.\fensio:i  of  the 
stay  beyond  the  three  months  to  tho 
extent  nrcessary  to  complete 
reconsideration  of  the  rules  in  question. 
If  EP.^  takes  final  action  to  impose  this 
proposed  stay,  the  stay  would  extend 
until  the  effective  date  of  El'As  final 
action  following  rr^considnralion  of 
these  rules. 

By  this  notice  EPA  herein  p.'-oposes. 
P'lrsuant  to  Clean  .Air  .\c\  sef:tions 
301(a)(1).  42  U.S.C.  7f,01(a)(l].  a 
temporary  administrative  stay  ol  the 
effectiveness  of  40  CFR  82.15fi(i)  as  it 
applies  to  industrio!  p.-ocess 
refrigeration  equipment,  inc  iudii-.g  the 
applicable  compliance  dat«!s, 
promulgated  as  final  federal  rules 
requiring  the  repair  and/or  retrofitting  of 
equipment  containing  ozone-fiepjeting 
refrigerants  (58  Fli  2«6(.0.  May  14. 
1993).  Pursuant  to  the  niieinaking 
procedures  set  forth  in  section  307(tl)  of 
the  C;iean  Air  Act.  EPA  hereby  requests 
conmieiit  on  such  a  propo.sed  stay. 
EPA  is  proposing  ihis  temporary 
administ.'ative  stay  of  the  rules  an'd 
associated  compliance  dates  in  order  to 
complete  reconsideration  of  these  rules. 
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EPA  intends  to  complete  its 
reconsideration  of  the  rules  and, 
following  the  notice  and  comment 
procedures  of  section  307(d)  of  the 
Clean  Air  Act,  take  appropriate  action. 
If  the  reconsideration  results  in  repair 
and  retrofit  requirements  for  industrial 
process  refrigeration  equipment  that  are 
stricter  than  the  existing  and  rules,  EPA 
intends  to  propose  an  appropriate 
compliance  period  firom  the  date  of  final 
action  on  reconsideration.  EPA  will  seek 
to  ensure  that  the  a^ected  parties  are 
not  unduly  prejudiced  by  the  Agency's 
reconsideration.  Any  EPA  proposal 
regarding  changes  to  the  leak  repair 
requirements  and  the  appropriate 
compliance  period  would  be  subject  to 
the  notice  and  comment  procedures  of 
Clean  Air  Act  section  307(d). 

The  regulatory  reqmrements  that  are 
affected  by  today's  proposal  were  raised 
in  the  context  of  a  settlement  agreement 
between  EPA  and  the  Chemical 
Manufacturers  Association.  ■  A  113(g) 
notice  of  the  settlement  agreement  was 
published  on  June  14, 1994  (59  FR 
30584).  In  recognition  of  the  obligations 
of  the  settlement  agreement,  EPA  will 
reconsider  the  regulations  in  question  as 
expeditiously  as  practicable. 

List  of  SubiecU  in  40  CFR  Part  82 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Chemicals,  Chlorofluorocarbons, 
Exports,  Hydrochlorofluorocarbons, 
Imports,  Interstate  commerce. 
Nonessential  products.  Reporting  and 
recordkeeping  requirements. 
Stratospheric  ozone  layer. 

Dated:  August  4. 1994. 
Car»l  M.  Browner, 

Administrator. 

Part  82,  chapter  I,  title  40,  of  the  code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7414.  7601.  7671- 
7671q. 

2.  Section  82.156  is  amended  by 
adding  paragraph  (i)(5)  to  read  as 
follows: 

182.158    Raquirod  practices. 


(i) 


'  The  CSiemical  N4anubcturers  Auocution  filed  a 
petition  for  review  with  the  United  State*  Court  of 
Appeal*  for  the  District  of  Columbia  Circuit  on  )uly 
13, 1993  [Chemical  Uanufactunn  Association  v. 
Browner.  H.  o/..  D.C  Cir.  Docket  93-1444  J. 


(5)  Rules  stayed  for  reconsideration. 
Notwithstanding  any  other  provisions  of 
this  subpart,  the  effectiveness  of  the 
following  rules,  only  to  the  extent 
described  below,  is  stayed  from 
September  16, 1994.  until  the 
completion  of  the  reconsideration  of  40 
CFR  82.156(i)(l),  (i)(3),  and  (i)(4).  as 
these  provisions  apply  ta industrial 
process  refrigeration  equipment  only. 
IFR  Dpc.  94-19768  Filed  8-16-94;  8:45  am) 
BiLUNOCOOE  ISaO-SO-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  214 

[FRA  Docket  No.  RSOR 13,  Notice  No.  1] 

RIN  2130^AA88 

Roadiway  Worker  Protection 

agency:  Federal  Raikoad 
Administration  (FRA);  DOT. 

ACTION:  Notice  of  Proposal  to  Form  a 
Negotiated  Rulemaking  Advisory 
Committee  and  Request  for 
Representation. 

SUMMARY:  FRA  proposes  to  establish  a 
Negotiated  Rulemaking  Advisory 
Committee  imder  the  Negotiated 
Rulemaking  Act  of  1990  and  the  Federal 
Advisory  Committee  Act  to  develop  a 
recommended  rule  concerning  the 
protection  of  railroad  roadway  workers. 
The  Committee  would  adopt  its 
recommendations  through  a  negotiation 
process.  The  Committee  would  be 
composed  of  persons  who  represent  the 
interests  affected  by  the  rule,  such  as 
labor  organizations,  railroads,  railroad 
associations,  contractor  associations, 
and  the  government.  FRA  invites 
interested  parties  to  submit  nominations 
and  applications  for  membership  on  the 
Committee. 

DATES:  FRA  must  receive  written 
comments  and  requests  for 
representation  or  membership  by 
September  16, 1994. 

ADDRESSES:  All  written  comments 
should  be  submitted  in  triplicate  to  the 
Docket  Cleric,  Office  of  Chief  Counsel, 
FRA,  400  Seventh  Street,  S.W..  Room 
8201,  Washington,  D.  C.  20590. 

FOR  FURTHER  INFORiUTION  CONTACT: 
Christine  Beyer,  Trial  Attorney.  Office 
of  Chief  Counsel,  FRA,  400  Seventh 
Street.  S.W.,  Room  8201,  Washington, 
D.  C.  20590  (Telephone:  202-366-0621). 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

(A)  History 

The  Rail  Safety  Enforcement  and 
Review  Act,  Pub.L.  No.  102-365, 106 
Stat.  972,  enacted  September  3, 1992, 
required  FRA  to  review  its  track  safety 
standards  and  revise  them  based  on  data 
presented  during  that  review.  Among 
the  topics  to  be  addressed  was  "an 
evaluation  of  employee  safety."  FRA 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  November  16, 

1992  (57  i=R  54038)  to  announce  the 
opening  of  a  proceeding  to  amend  the 
Federal  Track  Safety  Standards  (49  CFR 
Part  213).  That  ANPRM  addressed  the 
general  topics  to  be  considered, 
including  standards  for  railroad  track 
itself,  and  protecting  maintenance-of- 
way  and  other  non-operating  railroad 
employees  from  the  hazards  of  moving 
railroad  equipment. 

As  part  of  that  proceeding,  FRA 
conducted  a  series  of  workshops  to 
obtain  the  industry's  views  on  the  need 
for  and  substance  of  any  changes  to 
FRA's  regulations.  One  such  workshop 
session,  announced  in  Notice  No.  4  of 
that  ANPRM  issued  on  February  18, 

1993  (58  FR  8928),  and  held  in 
Washington,  D.C.  on  March  31, 1993 
addressed  specifically  the  issue  of 
protection  of  roadway  workers  from 
being  struck  by  moving  trains  and 
equipment.  Since  that  workshop.  FRA 
has  received  petitions  for  emergency 
orders  and  rulemaking  on  the  topic  from 
the  Brotherhood  of  Maintenance-of-Way 
Employees  and  the  Brotherhood  of 
Railroad  Signalmen. 

FRA  originally  planned  to  include 
protection  from  moving  trains  and 
moving  equipment  into  a  new  Subpart 
G  of  49  CFR  Part  213.  but  it  will  now 
be  considered  as  part  of  49  CFR  Part 
214,  Railroad  Workplace  Safety.  Given 
FRA's  desire  to  address  this  issue  on  an 
expedited  basis,  and  because  it  relates 
more  closely  to  woriiplace  safety  than  to 
track  standards,  this  proceeding  is  now 
separated  from  FRA  DocketNo.  RST- 
90-1  and  has  been  placed  in  FRA 
Docket  No.  RSOR  13.  Items  related  to 
this  subject  which  were  submitted  as 
part  of  Docket  No.  RST-90-1  will  be 
considered  as  part  of  this  proceeding,  as 
will  the  transcript  of  the  public 
workshop  on  March  31, 1993. 

(B)  Purpose 

FRA  is  taking  this  action  for  the 
purpose  of  reducing  the  risk  of  death  or 
injury  railroad  roadway  work^s  face 
when  struck  by  moving  trains  and 
railroad  equipment.  Since  1989,  21  ; 

roadway  workers  have  been  fatally 
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injured  by  moving  trains  and 
equipment.  Eight  woricers  were  struck 
by  trains  while  performing  work,  three 
were  struck  by  trains  on  track  adjacent 
to  the  work  location,  five  stepped  into 
a  train's  path,  and  five  were  struck  by 
maintenance-of-way  equipment.  These 
fatalities  are  among  the  following  crafts: 
signal  maintainers.  machine  operators, 
welders,  track  foremen,  track  inspectors, 
and  track  laborers. 

These  figures  reflect  a  serious 
problem  that  may  require  changes  in 
raihoad  operating  rules,  training  and 
practices.  In  order  to  address  the 
problem  in  the  short  term,  FRA 
Administrator  Molitoris  convened  a 
meeting  on  June  3, 1994  at  which  FRA 
distributed  summaries  of  the  fatalities, 
and  enlisted  the  support  of  the  industr>' 
to  address  the  issue  immediately  on 
each  railroad  through  local  labor/ 
management  committees.  FRA  also 
discussed  the  option  of  proceeding  with 
a  negotiated  rulemaking,  and  has  since 
preliminarily  concluded  that  this  issue 
is  an  appropriate  subject  for  negotiated 
ndemaking. 

tC)  Terminology 

FRA  proposes  that  the  tenn  "roadway 
worker"  rather  than  "maintenance  of 
way  employee"  be  used  in  this 
proceeding  to  define  the  subject 
persons.  This  term  would  encompass  all 
employees  of  a  railroad  or  a  contractor 
to  a  railroad  who  construct,  maintain, 
inspect  or  repair  railroad  tracks, 
structures,  signal  and  train  control 
sy.stems,  communication  systems,  utility 
systems,  or  any  other  fixed  property  of 
a  railroad  while  in  close  or  potentially 
close  proximity  to  tracks  on  which 
trains  or  equipment  can  be  operated. 
The  term  would  apply  regardless  of  the 
f  raft  or  class  title  of  the  employee, 
affiliation  with  any  labor  organization, 
or  rank  within  the  railroad  organization. 
Examples  of  subject  persons  would  be 
trac:kmen,  signal  maintainers,  bridge 
workers,  communication  technicians, 
elcjctricians,  surveyors,  roadniasters  and 
chief  engineers,  while  performing  their 
duties  along  the  line  of  road. 

FRA  beheves  that  extensive  input 
from  all  interested  parlies  is  necessary 
to  develop  a  nde  that  will  address  both 
the  risk  of  injury  from  moving  railroad 
equipment  and  the  operational  concerns 
that  this  issue  presents.  Tiierefore,  this 
notice  announces  FRA's  proposal  to 
address  these  issues  through  a 
negotiated  rulemaking. 

Set  forth  below  are  the  basic;  conct.pts 
( it  negotiated  rulemaking,  suggested 
procedures  to  be  followed,  and  critcri.i 
for  participant  selection,  hi  order  to 
begin  this  process  shortly.  IRA  asks  that 
I'-irlies  representing  intcrnrsts  affn  ted  by 


a  roadway  worker  safety  rule  request 
appointment  or  representation  on  the 
Committee  within  thirty  days  of 
publication  of  this  notice. 

II.  Regulatory  Negotiation 

Due  to  the  increasing  complexity  and 
formalization  of  the  written  rulemaking 
process,  it  can  be  difficult  for  an  agency 
to  craft  effective  regulatory  solutions  to 
certain  problems.  In  the  typical 
rulemaking  process,  the  participants 
often  develop  adversarial  relationships 
that  prevent  effective  communication 
and  creative  solutions.  The  exchange  of 
ideas  that  may  lead  to  solutions 
acceptable  to  all  interested  groups  often 
does  not  occur  ;n  the  traditional  notice 
and  comment  system.  As  the 
Administrative  Conference  of  the 
United  States  (ACUS)  noted  in  its 
Recommendation  82-4: 

Experience  indicate.':  that  if  the  parties  m 
interest  were  to  work  together  to  negotiatf 
the  text  of  a  proposed  rule,  they  might  be 
able  in  some  circumstantes  to  identify  the 
major  issues,  gauge  their  importance  to  tiie 
respective  parties,  identify  the  infomiatioii 
and  data  netessarj-  to  resolve  the  issues,  and 
develop  a  rule  that  is  acceptable  to  the 
respective  interests,  all  w\\h\r\  the  contours 
of  the  substantive  statute. 

ACUS  adopted  this  nxronimendation 
in  'i'rocedures  for  Negotiating  Proposed 
Regulations,"  47  FR  30708.  June  18. 
19H2.  The  thrust  of  the  recommendation 
is  that  representatives  of  all  interests 
should  be  assembled  to  discuss  the 
issue  or  hazard  and  all  potential 
solutions,  reach  consensus,  and  pr<?[)ar«- 
a  proposed  ride  for  consideration  by  the 
ageju  y.  After  public  comment  on  ,iiu 
proposal  issued  by  the  agency,  the 
group  would  reconvene  to  review  the 
comments  and  .make  recommendations 
for  a  final  rule.  This  inclusive  pro<:ess 
is  intended  to  make  the  rule  more 
acceptable  to  all  affected  interests  and 
prevent  the  need  for  petitions  for 
reconsideration  and  litigation  that  r)fien 
follow  pronuilgaticm  of  a  final  rule. 
Th(!  movement  toward  negotiatett 
rulemaking  gaitu-d  impetus  with 
(tnactnient  of  the  Negotiated  Rulemaking 
A(^  of  \m{)  (Reg-.\eg).  .5  U.S.C.  «?  .561.  ft 
sai.  More  nrcently.  President  Clinton 
i.ssued  E.xecutive  Order  1286f)  (KO)  (58 
F"R  51735,  October  4.  1993).  which 
slates  the  need  to  reform  the  current 
regulatory  prtnress  into  one  that  is 
effective,  consistent,  and 
understandable.  The  objecti\es  of  the 
i:0  are: 

To  rciftir!'!  ih*-  i  -lai.M  y  of  Ffcicriii  u-^r-,),  :..s 
in  tlie  rcsulatory  «!»•(  ision-niaking  [irtu  rss;  in 
restore:  the  iiitt-gritv  and  legitimate  of 
ifgui,i(ory  rv\ifn  .md  oversight;  and  to  ivAv 
the  prfx  (<ss  witn-  rt(  rcssible  and  ej«'ii  (c.  th.- 
(iiililic 


Id.  Section  6(a)  of  the  EO  charges 
government  agencies  with  providing  the 
public  meaninghil  participatitm  in  th«« 
regulatory  process: 

In  panirular.  before  issuing  a  notice  of 
prop(.sed  rulemaking,  each  ugencv  should, 
where  appropriate,  seek  the  involvement  of 
those  who  are  intended  to  benefit  from  and 
those  expected  to  be  burdened  by  any 
ntgulation    .  .  Each  agency  is  also  dirv(  ted 
to  explore  and.  where  appropriate,  use 
consensual  mechanisms  for  developing 
regulations,  including  negotiated  rulemaking 
W.  at  51740. 

Although  relatively  new.  negotiate*! 
rulemakings  have  been  used 
successfully  by  many  reguhitoiy 
agencies,  including  the  Federj.T  Av  i.ition 
Administration,  the  United  .Stales  Coast 
Cuard,  the  Environ.mental  Protection 
Agency,  and  the  Occupational  Safely 
and  Health  Administration.  FR.'K  now 
intends  to  begin  this  pro<:ess  in  a 
formalized  manner  for  the  first  time, 
and  does  so  with  enthusiasm  and  high 
expectations.  FRA  welcomes  the 
opportunity  to  work  with  those  who 
will  be  affected  directly  by  a  rondwav 
worker  safety  rule,  and  isconfirient  that 
the  agency  and  the  industry  will  lieiiefit 
from  the  process  by  creating  an  effe(  ti\(' 
and  reasonable  regulation. 

Pursuant  to  section  56'Md]  of  Reg-N'tjg. 
an  agency  considering  rulemdking  by 
negotiation  should  consider  wht^ther: 

(1 )  There  is  a  need  for  the  rule; 

(2)  There  is  a  limited  tuirnber  of 
identifiable  interests: 

V-i)  These  interests  can  be  .i(l.'(|uateiy 
represented  by  persons  willing  to 
negotiate  in  good  failh  to  reach  » 
consensus; 

(4)  There  is  a  reasonafjie  likilihood  thut  'hr 
(omniittei-  will  rt?ach  (oriseiis'js  witiiln  a 
Fixed  period  of  time; 

('))  i'hc  rie.<otii<ted  njit-nuik.iig  pro<  cdiio' 
iv!!!  not  ui:rf.ison&hlv  deiav  fh.-  notitc  i>f 
pro|»osed  rulemaking; 

(«>)  the  ngcn(  y  has  adf(jii.itr  rt-Miurt  cs  iind 
is  willing  to  commit  surh  resu'in  t-s  to  the 
prtK.Hss,  and 

(7)  Ihc  ageni  y  is  (diiim:!!c<l  lo  use  the 
result  of  thf  negotiation  in  fonmiliilmga 
[>ro(Kised  ruif  if  at  a!!  possible. 

For  the  reasons  stated  in  this  Notice. 
FK,\  believes  that  these  c:nleria  have 
been  met  with  respect  to  railr.i.id 
roadway  safety  issues 

The  regulatory  negoti.iliim  IR.\ 
pro|ios(^s  would  be  c:arried  out  by  an 
advisory  committt'e  (Conniiittee)  creatird 
under  the  Federal  .\dvisor\  Conunitle*^ 
Act  (FAC.A).  as  amended.  5  U.S.C.  Apji.. 
and  in  a  maimer  that  reflcK  ts 
appropriate  rulemaking  objf^ctives, 
including  pt;rtinent  Fxcnutivc- Ord.-rs. 
FRA  will  be  represented  on  the 
Cotmnittec!  and  will  take  an  acti.i  p.,rl 
in  thf!  iM'gotiations  as  a  Coninjitii-c: 
lueiiiber.  llowrver.  pursuiitit  !o  «;.c.lii)n 
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566(c)  of  Reg-Neg,  the  person(s] 
designated  to  represent  FRA  would  not 
facilitate  or  otherwise  chair  the 
proceedings.  The  agency  is  committed 
to  this  process  and  is  quite  optimistic 
that  it  will  result  in  the  issuance  of  an 
NPRM  and  final  rule  that  will  be 
acceptable  to  the  members  of  the 
Committee.  Because  of  the  need  to  issue 
a  rule  on  this  subject,  FRA  is  prepared 
to  go  forward  with  an  NPRM  that  is  not 
the  product  of  the  negotiations  in  the 
unlikely  event  the  negotiation  fails  or  if 
the  Committee's  recommendation  is  not 
acceptable. 

III.  Procedures  and  Guidelines 

The  following  proposed  procedures 
and  guidelines  would  apply  to  this 
process,  subject  to  appropriate  changes 
made  as  a  result  of  comments  received 
on  this  Notice  or  as  are  determined  to 
be  necessary  during  the  negotiating 
process. 

(A)  Facilitator:  FRA  is  seeking  the 
services  of  a  facilitator  for  the 
negotiating  group.  The  faciUtator  will 
not  be  involved  with  substantive 
development  of  this  regulation.  This 
individual  will  chair  the  negotiations, 
may  offer  alternative  suggestions  toward 
the  desired  consensus,  will  help 
participants  define  and  reach 
consensus,  and  will  determine  the 
feasibility  of  negotiating  particular 
issues.  The  facilitator  may  ask  members 
to  submit  additional  information  or  to 
reconsider  their  position.  FRA  will 
contact  mediation  organizations  for 
potential  candidates,  and  will  consider 
nominations  made  in  comments 
received  in  response  to  this  Notice. 

(B)  Feasibility:  FRA  has  examined  the 
issues  and  interests  involved  and  has 
made  a  preliminary  inquiry  among 
representatives  of  those  interests  to 
determine  whether  it  is  possible  to 
reach  agreement  on;  (a)  individuals  to 
represent  those  interests;  (b)  the 
preliminary  scope  of  the  issues  to  be 
addressed;  and  (c)  a  schedule  for 
developing  a  notice  of  proposed 
ndemaking.  On  the  basis  of  the  history 
of  this  issue  and  our  preliminary 
inquiry,  we  believe  that  regulatory 
negotiation  could  be  successful  in 
developing  a  workable  proposal  for  a 
notice  of  proposed  rulemaking  and  a 
final  rule,  and  that  the  potential 
participants  listed  below  would 
adequately  represent  the  affected 
interests. 

(C)  Participants  and  Interests:  The 
number  of  committee  participants 
generally  should  not  exceed  25. 

Please  note  that  each  individual  or 
organization  affected  by  a  final  rule 
need  not  have  its  own  representative  on 
the  Committee.  Rather,  each  interest 


must  be  adequately  represented,  and  the 
Committee  should  be  fairly  balanced, 
individuals  who  are  not  part  of  the 
Committee  may  attend  sessions  and 
confer  with  or  provide  their  views  to 
Committee  members. 

The  following  interests  have  been 
tentatively  identified  as  those  that  are 
likely  to  be  significantly  affected  by  the 
rule: 

(1)  Railroad  labor  organizations; 

(2}  Railroads,  including  classes  1 
through  3,  the  short  lines,  public  transit 
operations,  and  their  associations; 

(3)  Contractors  to  railroads  who 
perform  roadway  work;  and 

(4)  The  Federal  government. 

FRA  proposes  that  persons  selected 
by  the  various  interests  be  named  to  the 
Committee.  The  following  interests  have 
been  tentatively  identified  as  those  that 
would  supply  Committee  members: 

(1)  The  Brotherhood  of  Maintenance- 
of-Way  Employes; 

(2)  The  Brotherhood  of  Railroad 
Signalmen; 

(3)  The  American  Train  Dispatchers 
Association; 

(4)  The  Association  of  American 
Railroads; 

(5)  The  American  Short  Line  Railroad 
Association; 

(6)  American  Public  Transit 
Association;  and 

(7)  FRA. 

A»  indicated  in  paragraph  F  of  this 
notice,  FIL\  invites  applications  for 
representation  from  any  interests  that 
will  be  affected  by  a  rule,  but  are  not 
named  in  this  list.  FRA  is  committed  to 
an  open  and  comprehensive  negotiation, 
and  therefore  strongly  encourages  any 
such  party  to  file  an  application  for 
membership.  These  applications  may 
come  from  railroads,  labor 
organizations,  associations,  or  other 
interests,  must  be  filed  within  thirty 
diiys,  and  must  meet  the  requirements 
sft  forth  in  this  notice.  Also,  the 
iiitf;rests  listed  above  and  those  who 
apply  for  representation  on  the 
Coinniittce  should  provide  the  name(s) 
of  the  individual(s)  they  propose  to 
represent  their  interests.  The  Committee 
should  not  exceed  twenty-five  members. 

(D)  Good  Faith:  Participants  must  be 
committed  to  negotiate  in  good  faith.  It 
is  therefore  important  that  senior 
individuals  within  each  interest  group 
be  designated  to  represent  that  interest. 
No  individual  will  be  required  to 
"bind"  the  interests  he  or  she 
reprtisonts,  but  the  individual  sliould  be 
at  a  high  enough  level  to  represent  the 
inlnrest  with  c:onfidence.  F-'or  this 
process  to  be  successful,  the  interests 
represented  should  be  willing  to  accept 
the  final  Committee  product. 

(E)  Xotice  of  Intent  to  Establish 
Advisory  Conuuittee  and  Request  for 


Comment:  In  accordance  with  the 
requirements  of  FACA,  an  agency  of  the 
Federal  government  cannot  establish  or 
utiliz^»  a  group  of  people  in  the  interest 
of  obt.uning  consensus  advice  or 
reconviiendations  unless  that  group  is 
chartered  as  a  Federal  advisory 
committee.  It  is  the  purpose  of  this 
Notice  io  indicate  our  intent  to  create  a 
Federal  advisory  committee,  to  identify 
the  issues  involved  in  the  rulemaking, 
to  identify'  the  interests  affected  by  the 
rulemaking,  to  identify  potential 
participants  who  will  adequately 
represent  those  interests,  and  to  ask  for 
comment  on  the  use  of  regulatory 
negotiation  and  on  the  identification  of 
the  issues,  interests,  procedures,  and 
participants. 

(F)  Requests  for  Representation:  One 
purpose  of  this  Notice  is  to  determine 
whether  interests  exist  that  may  be 
substantially  affected  by  a  rule,  but  have 
not  been  represented  in  the  list  of 
prospective  Committee  inembers.  Please 
identify  such  interests  if  they  exist.  Each 
application  for  membership  or 
nomination  to  the  Committee  should 
include:  (i)  the  name  of  the  applicant  or 
nominee  and  the  interests  such  person 
would  represent;  (ii)  evidence  that  the 
applicant  or  nominee  is  authorized  to 
represent  parties  related  to  the  interests 
the  person  proposes  to  represent;  (iii)  a 
written  commitment  that  the  applicant 
or  nominee  would  participate  in  good 
faith;  and  (iv)  the  reasons  any 
representative  identified  in  the  Notice 
does  not  represent  the  interests  the 
nominee  is  alleged  to  represent.  If  an 
additional  person  or  interest  requests 
membership  or  representation  on  the 
Committee,  FRA  shall  determine  (i) 
whether  that  interest  will  be 
substantially  affected  by  the  rule,  (ii)  if 
such  interest  would  be  adequately 
represented  by  an  individual  already  on 
the  Committee,  and  (iii)  whether  the 
requester  should  be  added  to  the  group 
or  whether  interests  can  be  consolidated 
to  provide  adequate  representation. 

(G)  Final  Notice:  After  evaluating 
comments  received  as  a  result  of  this 
notice.  FRA  will  issue  a  final  notice 
announcing  the  establishment  of  the 
Federal  advisory  committee,  unless  it 
determines  that  such  action  is 
inappropriate  in  light  of  comments 
received,  and  the  composition  of  the 
Committee.  After  the  Committee  is 

<  bartered  the  negotiations  would  begin. 

(H)  Administrative  Support  and 
Meetings:  Staff  support  would  be 
provided  by  FRA  and  meetings  would 
take  place  in  Washington,  D.C.,  unless 
agreed  otherwise  by  the  Committee. 

(I)  Tentative  Schedule:  If  the 
Committee  is  established  and  selected, 
FRA  will  publish  a  schedule  for  the  first 
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meeting  in  the  Federal  Register.  The 

first  meeting  will  focus  on  procedural 
matters,  including  dates,  times,  and 
locations  of  future  meetings.  Notice  of 
subsequent  meetings  would  also  be 
published  in  the  Federal  Register  before 
being  held. 

FRA  expects  that  the  Committee 
would  reach  consensus  and  prepare  a 
report  recommending  a  proposed  rule 
within  six  months  of  the  first  meeting. 
However,  if  unforeseen  delays  occur, 
the  Administrator  may  agree  to  an 
extension  of  that  time  if  a  consensus  of 
the  Committee  believes  that  additional 
time  will  result  in  agreement.  The 
process  may  end  earlier  if  the  facilitator 
so  recommends. 

(J)  Committee  Procedures:  Under  the 
general  guidance  of  the  facilitator,  and 
subject  to  legal  requirements,  the 
Committee  would  establish  the  detailed 
procedures  for  meetings  which  it 
considers  appropriate. 

(K)  Record  of  Meetings:  In  accordance 
with  FACA's  requirements,  FRA  would 
keep  a  record  of  all  Committee 
meetings.  This  record  would  be  placed 
in  the  public  docket  for  this  rulemaking. 
Meetings  of  the  Committee  would 
generally  be  open  to  the  public. 
(L)  Consensus:  The  goal  of  the 
negotiating  process  is  consensus.  FRA 
proposes  that  the  Committee  would 
develop  its  own  definition  of  consensus, 
which  may  include  unanimity,  a  simple 
majority,  or  substantial  agreement  such 
that  no  member  will  disapprove  the 
final  recommendation  of  the  Committee. 
However,  if  the  Committee  does  not 
develop  its  own  definition,  consensus 
shall  be  unanimous  concurrence. 

(M)  Notice  of  Proposed  Rulemaking 
and  Final  Rule:  The  Committee's  first 
objective  is  to  prepare  a  report 
containing  a  notice  of  proposed 
rulemaking,  preamble,  and  economic 
evalutation.  If  consensus  is  not  obtained 
on  some  issues,  the  report  should 
identify  the  areas  of  agreement  and 
disagreement,  and  explanations  for  any 
disagreement.  It  is  expected  that 
participants  will  address  cost/benefit, 
paperwork  reduction,  and  regulatory 
flexibility  requirements.  FRA  would 
prepare  an  economic  assessment  if 
appropriate. 

FRA  would  issue  the  proposed  rule  as 
prepared  by  the  Committee  unless  it  is 
inconsistent  with  statutory  authority  of 
the  agency  or  other  l*al  requirements 
or  does  not,  in  the  ag€|icy's  view, 
arlequately  address  the  subject  matter.  If 
that  occurs,  FRA  would  explain  the 
reasons  for  its  decision,  or  would 
modify  the  proposal  in  a  way  that 
allows  the  public  to  distinguish 
modifications  from  the  original 
proposal. 


The  Committee  would  reconvene  to 
review  comments  received  in  response 
to  publication  of  the  proposed  rule  and 
would  negotiate  to  produce  a 
recommended  final  rule.  FRA  would 
issue  the  recommended  final  rule  as 
propared  by  the  Committee  unless  it  is 
inconsistent  with  statutory  authority  of 
the  agency  or  other  legal  requirements 
or  does  not,  in  the  agency's  view, 
adequately  address  the  subject  matter.  If 
that  occurs,  FRA  would  explain  the 
reasons  for  its  decision,  or  would 
modify  the  recommended  final  rule  in  a 
way  that  allows  the  public  to 
distinguish  modifications  from  the 
recommended  final  rule. 

(N)  Key  Issues  for  Negotiation:  FRA 
has  reviewed  correspondence,  petitions, 
injury  data,  existing  railroad  operating 
practices,  and  has  engaged  in  extensive 
dialogue  concerning  the  protection  of 
roadway  workers.  Based  on  this 
information  and  rulemaking 
requirements,  FRA  has  tentatively 
identified  major  issues  that  should  be 
considered  in  this  negotiated 
rulemaking.  Other  issues  related  to 
roadway  protection  not  specifically 
listed  in  this  Notice  may  be  addressed 
as  they  arise  in  the  course  of  the 
negotiation.  Comments  are  invited 
concerning  the  appropriateness  of  these 
issues  for  consideration  and  whether 
other  issues  should  be  added. 

1.  Are  devices  available  that  may  be 
used  to  reduce  the  risk  of  danger  to 
roadway  workers?  If  so,  how  do  these 
devices  work  and  what  are  the  costs 
as.sociated  with  them? 

2.  Are  there  appropriate  procedures  or 
operating  practices  that  may  be 
instituted  effectively  to  reduce  the  risk 
of  danger  to  roadway  workers?  If  so, 
what  are  the  costs  that  will  be 
associated  with  implementing  these 
practices  and  procedures? 

3.  Are  there  appropriate  training 
programs  that  may  be  given  to  reduce 
the  risk  of  danger  to  roadwav  workers? 
If  so,  at  what  intervals  should  they  be 
taught?  Also,  what  are  the  costs  and  the 
time  associated  with  such  a  program? 

4.  Are  there  peculiar  topographical, 
environmental,  and  operational 
conditions  that  must  be  considered  in 
developing  a  program  to  reduce  the  risk 
of  harm  to  roadway  workers?  What  are 
the  specific  conditions,  and  how  do 
tliey  vary  from  one  region  to  another, 
and  from  one  railroad  to  another?  What 
would  the  cost  for  this  program  be? 

5.  Should  any  program  developed 
vary  according  to  the  size  of  a  railroad? 
If  so,  explain  why  such  variations  are 
necessary  and  hou-  the  programs  should 
differ. 

6.  What  recordkeeping  and  reporting 
requirements,  if  any.  should  be 


instituted  tn  advance  the  safety  of 
roadway  workers?  What  is  the'amount 
of  time  and  cost  involved  with  these 
requirements? 

7.  What  enforcement  procedures 
should  FRA  utilize  to  e.".sure 
compliance  v.-ith  any  rule  developed? 

8.  Aside  fi-om  the  obvious  benefit  of 
providing  safer  working  conditions  and 
so  reducing  the  risk  of  injury  and  death 
for  roadway  workers,  are  there 
additional  benefits  (both  monetary  and 
non-monetary)  that  uill  result  from  the 
implementation  of  a  rule  concerning 
roadway  workers? 

9.  Do  any  railroads  currenfly  have 
internal  operating  practices  that  address 
the  intended  purposes  of  this  negotiated 
rulemaking?  If  so,  please  provide  the 
background  for  implementation  of  these 
practices,  and  a  description  of  their 
effectiveness.  Also,  what  were  the  costs 
and  benefits  associated  with 
implementing  these  practices? 

IV.  Public  Participation 

FRA  invites  comments  on  all  issues, 
procedures,  guidelines,  interests,  and 
suggested  participants  embodied  in  this 
Notice.  All  comments  and  requests  for 
participation  should  be  submitted  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA.  400  Seventh  Street,  SW..  Room 
8201,  Washington.  DC  20590. 

Issued  this  11th  day  of  Augusl  1994. 
lolene  M.  Molitoris, 
Administrator. 

IFR  Doc.  94-20078  Filed  8-16-94:  8.45  ami  " 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-day  Finding 
on  a  Petition  To  List  the  Scaled  Dune 
Buprestid  Beetle 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  petition  finding. 


SUMMARY:  The  V.S.  Fish  and  Wildlife 
Ser\-ice  (Service)  announces  a  90-day 
finding  on  a  petition  to  list  the  scaled 
dune  buprestid  beetle  {Lepismadora 
olgodones]  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  determines  that  substantial 
information  has  not  been  presented 
indicating  that  the  requested  action  may 
be  warranted. 

DATES:  Comments  from  al"  iterested 
parties  will  be  accepted  ui.iil  further 
notice. 


I 

^2204  Federal  Roister  /  Vol.  59.  No.  158  /  Wednesday,  August  17.  1994  /  Proposed  Rules 


994 


ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Carlsbad  Field 
Omce.  U.S.  Fish  and  Wildlife  Ser\'ice. 
2730  Loker  Avenue  West,  Carlsbad. 
California  92008.  The  complete  file  for 
this  action  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  address 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gail  Kobetich  at  the  above  address 
(telephone  619/431-9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4fb)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1533)  (Act),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  The  Ser\'ice 
determines  that  the  subject  petition  did 
not  present  substantial  information 
indicating  that  the  requested  action  may 
be  warranted. 

On  August  10. 1992,  the  Sorvice 
received  a  petition  to  list  the  scaled 
dune  Buprestid  beetle  [Lepismadora 
algodones)  as  an  endangered  species. 
The  petition  was  submitted  by  Dr. 
Charles  Bellamy  of  Escondido, 
CaUfomia  and  was  dated  August  5. 
1992.  The  petition  stated  that  L 
algodones  is  imperiled  because  its 
current  distribution  is  small,  its 
population  size  is  low,  and  its  habitat  is 
being  depleted  and  degraded  by  off- 
highway  vehicles  (OHVs). 

The  scaled  dune  buprestid  beetle  was 
first  collected  in  1985  along  the  western 


edge  of  the  Algodones  Sand  Hills,  near 
Glamis,  Imperial  County.  Cahfornia 
(Bellamy  1992).  The  beetle  was  first 
described  in  1987  by  R.K.  Velten  (Veltcn 
and  Bellamy  1987).  It  is  quite  distinct 
from  other  buprestids  in  North  America 
(Bellamy  1992).  The  species  has  been 
collected  from  its  type  locality  every 
year  since  1985. 

The  scaled  dune  buprestid  beetle 
occupies  ecotonal  vegetation  betw(!n!i 
Sonoran  creosote  bush  scrub  and 
southern  dune  scrub  along  the  perimeter 
of  the  Algodones  Sand  Hills,  an  area  of 
extensive  sand  dunes  approximately  45 
miles  (70  kilometers)  in  length. 
Dominant  shrubs  in  this  habitat  inchuic 
Larrca  divaricata  (creosote).  Ephedra 
sp.,  and  Eriogonurn  deserticola 
(Imperial  buckwheat).  A  variety  of 
perennial  herbs  as  also  present  in  this 
habitat.  Adult  beetles  have  been 
observed  feeding  on  Tiquila  plicnta 
(plicate  coldenia),  but  no  information  is 
available  on  larval  hosts  or  the  sjieciios' 
population  biology. 

The  Bureau  of  Land  Mmiagenient 
owns  the  lands  supporting  the  beetle. 
Portions  of  the  Algodones  Sand  Hills  are 
heav  ily  used  by  OHVs  and  are 
completely  denuded  of  vegetation.  A 
large  portion  of  the  sand  hills  are  closed 
to  OI TV  use,  and  much  of  the  open 
section  of  the  dunes  are  unaffected  by 
OHVs,  because  the  arq^  is  not  ea.sily 
accessible. 

Dr.  Bellamy  (pers.  comm.  1992) 
suggested  that  the  scaled  dune  buprestid 
is  restricted  to  a  single  large  colony, 
located  in  the  closed  portion  of  the 
dunes.  He  acknowledge  that  seemingly 
suitable  habitat  exists  along  the 
perimeter  of  the  Algodones  Sand  Hills. 
Tiquila  plicata,  an  adult  food  plant,  is 
common  along  the  perimeter  of  the 
dunes.  Dr.  Bellamy  indicated  that  much 


of  the  area  has  not  been  siu'veyed 
because  it  is  inaccessible  without  using 
OHVs,  which  would  potentially  damage 
the  species  habitat. 

The  Service  has  carefully  reviewed 
the  petition  and  interviewed  Dr. 
Bellamy.  Based  upon  this  information, 
the  S»'rvice  has  determined  that 
substantial  information  has  not  been   ' 
presented  indicating  that  the  listing  of 
the  scaled  dune  buprestid  may-be 
warranted.  This  finding  is  based  upon  a 
lack  of  data  for  the  vast  majority  of 
apparently  suitable  habitat,  coupled 
with  a  lack  of  documentation  of  threats 
facing  this  species. 
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Author 

This  notice  was  prepared  by  Ellen 
Berryman,  Carlsbad  Field  Office, 
CarLsbad  Field  Office  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Expoijs,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Authority:  16  U.S.C.  1531-1544. 

Oated:  August  10, 1994. 
Kussell  D.  Earnest, 

Director.  U.S.  Fish  and  Wildlife  Sunicn 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Augusn2.  1994. 

The  Department  of  Agriciilfure  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 

information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  The  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information; 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
mformation  is  requested;  (5)\Vho  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entryl 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin! 
Bldg..  Washington,  DC  20250.  (202) 
690-2118. 

Extension 

•  Federal  Crop  Insurance  Corporation 
Raisins— Notice  of  Damage  and 

Inspection;  Supplement-Tonnage 

Report;  and  Reconditioning  Pool, 

Production-To-Count 
FCT-63-A.  FCI-819,  FCl-551 
On  occasion 
Indiviuals  or  households:  Farms;  ,")00 

responses;  200  hours 
Bonnie  L.  Hart,  (202)  254-8393 
•  Federal  Crop  Insurance  Corporation 
Request  for  Actuarial  Change  and 

Request  For  Actuarial  Change 
Continuation  Sheet 


FCI-5  and  FCI-,'>-A 

On  occasion 

Individuals  or  households;  Farms;  2  000 

■^sponses;  2.000  hours 
Bonnit.  L.  Hart,  (202)  254-S393 

•  Federal  Crop  Insurance  Corporation 
It!dera!  Crop  Insurance  Policies  With 

Options  and  Optional  Forms 
r-CI-505,  506.  523,  539,  541.  .547   548 

550 
On  occasion 
Individuals  or  households;  Farms; 

27,097  responses;  6.775  hours 
Bonnie  L.  Hart,  (202)  254-8393 

Reinstatement 

•  Rural  Elecfrincation  Administration 
Wholesale  Contracts  for  the  Purchase 

and  Sale  of  Electric  Power 

On  occasion 

Businesses  or  other  for-profit;  Non- 
profit institutions;  165 

responses;  990  hours 

F.  Lamont  Heppe,  Jr.,  (202)  720-9550 

Larry  K.  Roberson, 

Dt-pi.ty  Departmental  Clean; ncn  Officer. 

■FR  Dor.  94-20179  Filed  8-16-94:  8.45  ?.m\ 
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Office  of  the  Secretary 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program  for 
Federal  Salary  Offset 

AGENCY:  Food  and  Nutrition  Serviie 
USDA. 

ACTION:  Notice  of  computer  matching 
prog.-ams  between  the  Food  and 
Nutrition  Ser\ice  (FNS),  United  States 
Department  of  Agriculture  (USDA),  and 
the  United  States  Postal  Service  (USPS) 


SUMMARY:  FNS.  USDA,  is  givi.ng  notice 
that  it  intends  to  conduct  a  cornputer 
matching  program  with  the  (^SP's  iri* 
order  to  identify  USPS  employees  who 
owe  certain  delinquent  debts  to  the 
i  iiited  States  Government  under  the 
Food  Stamp  Program  administered  by 
FNS  for  food  stamp  benefits  whit;h  thev 
received  hut  to  which  thev  were  not     " 
entitled. 

DATES:  Comments  must  he  re(  eived 
September  16,  1994.  to  beconsidered. 
Unle.ss  comments  are  received  which 
result  in  a  contrary  determination,  the 
matching  program  covered  by  this 
Notice  will  begin  no  sooner  than 
Septembt-r  26.  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  James  I.  Porter.  Supervisor. 


Issuance  and  Accountability  Set;tion, 
State  Administration  Branch.  Program 
Accountabiiitv  Division,  Food  Stamp 
Program.  FNS,  USDA,  3101  Park  Center 
Drive,  Room  905,  Alexandria.  Virginia 
2.::,i02.  Comments  can  be  reviewed  at 
that  address  during  normal  business 
hours. 

FOR  FURTHER  INF0RMATK5N  CONTACT" 
James  I.  Porter,  Supervisor.  Issuance  and 
Accountability  Section.  State 
Administration  Branch.  Program 
Accountabiiitv  Division.  Food  Stpmp 
Program,  FNS.  USDA,  3101  Park  Center 
Dri\p.  Room  905,  Alexandria.  Virginia 
22302.  telephone  (703)  30.5-2385.. 
SUPPLEMENTARY  INFORMATION:  This 
computer  matching  program  is  being 
muiated  as  part  of  an  effort  by  USDA  to 
increase  the  collection  of  ove'rissued 
food  stamp  benefits.  These  overissued 
benefits  are  benefits  which  households 


received  but  to  which  they  were  not 
entitled.  As  part  of  their  responsibiliiy 
for  administering  the  Food  Stamp 
Program.  State  agencies  are  responsible 
for  establishing  claims  for  these 
overi.ssued  benefits  and  for  taking 
certain  .steps  to  try  to  co)le(.t  those 
claims.  This  computer  match  will 
provide  otherwise  unavailable 
information  which  State  agenc  i.-s  <.,in 
use  to  try  to  collect  deliiique::t  food 
stamp  claims  owed  by  USPS  emplovees 
and  if  necessary,  which  USDA  (an  use 
to  collect  such  claim  bv  involuntarily 
offsetting  USP.S  employee  saKrries. 
This  Notice  is  being  published  as 
required  by  .Sei.tion  lej(12)  of  tiie 
Priva(  y  A(.t  of  1974  (5  U.S.C.  ' 
='52a(e){12)),  as  amended  by  the 
Computer  Matching  and  Privacy  Ai  t  oi 
1988  iPublic  Law  100-503).       ' 

The  I'oiiijwiiig  information  is  proud.-,! 
as  required  by  p.irngraph  (b)(3)  of 
Appendix  I  to  Offi(.e  of  Mannsement 
and  Budget  Circular  A-no.  d'pted  hdv 
2.  1993.  ■  ■ 

1.  Parti:  ipatino  rjc,r;fr;V>.<i;  The 
recipient  og';:icy'is  USPS.  The  --oun-. 
agency  is  U.SDA. 

2.  Bf ginning  nnd  endinn  dat>  s-  The 
matching  program  will  beuin  in 
November  1994  and  continue  in  elfet  t 
no  longer  than  18  mo:iths  (April  30. 
1996).  If  within  three  months  of  that 
date,  the  D.ifa  Integritv  Boards  of  bo'ii 
USDA  and  the  USPS  find  that  the 
matching  program  can  becoiuiucted 
without  change  and  both  USDA  and  the 
USPS  certifv  that  the  matching  program 
has  been  e;onducIed  in  compiia'ice  u  ith 
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the  matching  agreement,  the  matching 
program  may  be  extended  for  one 
additional  year. 

3.  Purpose  of  the  match:  In  addition 
to  providing  information  to  assist  in 
collecting  food  stamp  recipient 
delinquent  debts,  the  names  of  USPS 
employees  identified  through  this 
matching  program  will  be  removed  from 
lists  of  delinquent  debts  being  referred 
to  the  Internal  Revenue  Service  (IRS)  for 
collection  from  Federal  income  tax 
refunds.  This  action  is  required  to 
conform  to  an  IRS  requirement  for  the 
tax  offset  program.  (A  description  of  the 
Federal  income  tax  refund  offset 
program  for  the  Food  Stamp  Program  is 
contained  in  a  General  Notice  dated 
August  20, 1991  at  56  FR  41325-31.) 

4.  Description  of  the  match:  The 
subject  matching  program  will  involve 
several  steps.  USDA  will  provide  USPS 
a  magnetic  computer  tape  of  claims 
submitted  by  State  agencies 
participating  in  the  Federal  tax  offset 
program.  By  computer,  USPS  will 
compare  that  information  with  its 
payroll  file,  establishing  matched 
individuals  on  the  basis  of  Social 
Security  Numbers  (SSN's).  For  each 
mati;hed  individual,  the  USPS  will 
provide  to  USDA  the  individual's  name, 
SSN,  home  address,  date  of  birth,  work 
location,  and  employee  type  (permanent 
or  temporary). 

USD.\  will  prepare  lists  of  matched 
individuals  according  to  the  State 
agencies  which  established  the  claim  for 
the  overissued  benefits  and  will 
distribute  the  State  lists  accordingly. 
The  respective  State  agencies  will  verify 
identity  and  debtor  status  of  the 
matched  individuals  by  manually 
comparing  those  list  of  matched 
individuals  to  their  records  on  the 
debts,  by  conducting  independent 
inquiries  when  necessary  to  resolve 
questionable  identities,  and  by 
reviewing  the  records  of  payments  to 
determine  whether  or  not  the  debt  is 
still  delinquent. 

In  addition  to  verifying  debtor 
identity  and  the  status  of  the  debt,  prior 
to  USDA  taking  any  steps  to  effect 
involuntary  offset  of  USPS  employee 
salaries.  State  agencies  will  provide 
debtors  witha  30-day  written  notice 
slating  the  amount  of  the  debt  and  that 
the  debtor  may  repay  it  voluntarily  by 
entering  into  a  written  agreement  with 
the  State  agency.  Debts  not  repaid 
voluntarily  would  be  referred  to  USDA 
iOr  involuntary  salary  offset.  Prior  to 
such  action,  debtors  would  be  notified 
and  offered  an  opportunity  for  a  hearing 
on  the  debt,  including  the  right  to  copy 
.  documentation  relating  to  the  del)t. 


5.  Legal  authorities:  This  matching 
program  will  be  conducted  under  the 
following  authorities: 

(a)  The  Debt  Collection  Act  of  1982  (5 
U.S.C.  5514),  which  gives  authority  to 
Federal  agencies  to  offset  the  salaries  of 
Federal  and  USPS  employees  who  are 
delinquent  on  debts  owed  to  the  Federal 
government; 

(b)  Office  of  Personnel  Management 
(OPM)  regulations.  5  CFR  part  550. 
subpart  K  (Collection  by  Offset  from 
Indebted  Government  Emplovees). 

§§  550.1101-1108,  which  set'the 
standards  for  Federal  agency  rules 
implementing  the  Debt  Collection  Act; 

(c;)  USDA  regulations  at  7  CFR  part  3. 
subpert  C,  which  implement  5  U.S.C. 
5514  and  OPM  regulations,  and  which 
authorize  USDA  agencies  to  issue 
regulations  governing  debt  collection  bv 
salary  offset  (7  CFR  3.68);  and 

(d)  Section  13941  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (Pub. 
L.  103-66).  which  amended  sections 
11(e)  (8)  and  13  of  the  Food  Stamp  Act 
of  1977,  7  U.S.C.  2020(e)(8).  2022.  to 
authorize  the  Federal  salary  offset 
proj'.mm  for  the  Food  Stamp  Program. 

6.  Categories  of  individuals  involved: 
Two  groups  of  individuals  will  be 
involved  with  this  matching  program. 
One  group  is  USPS  employees.  The 
other  is  individuals  who  have 
participated  in  the  Food  Stamp  Program 
but  are  no  longer  participating,  and  who 
owe  delinquent  debts  for  overissued 
food  stamp  benefits  for  which  they  are 
not  making  repayrnents.  This  group  is 
further  defined  in  that  the  individuals 
owe  only  delinquent  debts  resulting 
from  inadvertent  household  errors  and 
intentional  Program  violations. 
Individuals  owing  claims  due  to  State 
agency  administrative  errors  will  be 
excluded  (7  U.S.C.  2020(e)(8)(C)).    ' 

7.  fiecord  systems  used:  (a)  USPS  will 
use  records  from  its  Privacy  Act  system 
of  records  "Finance  Records — Payroll 
System.  USPS  050.020."  containing 
payroll  records  for  approximately 
700,000  current  employees.  Disclosure 
will  be  made  pursuant  to  routine  use 
Number  24  of  USPS  050.020.  (57  ^^R 
.T7r.l5.  dated  December  4. 1992). 

(b)  USDA  will  use  records  from  its 
Privacy  Ac:t  system  of  records  "Claims 
Against  Food  Stamp  Recipients — 
USDA/FNS— 3."  containing 
approximately  230.000  records. 
Dis(.losure  will  be  made  pursuant  to 
routine  use  Number  4  of  record  sy.stem 
USDA/FNS— 3.  (58  FR  48633.  dated 
September  17.  1993). 

8.  Agency  contact:  Inquiries  about  this 
matdiing  program  should  be  directed  to 
fam»;  I.  Porter.  Supervisor.  Issuance  and 
Accountability  Section.  State 
Administration  Branch,  Program 


Accountability  Division,  Food  Stamp 
Program,  FNS,  USDA.  3101  Park  Center 
Drive,  Room  905,  Alexandria,  Virginia 
22302,  telephone  (703) 305-2385. 

Signed  at  Washington,  D.C.  on  August  10. 
1994.  - 

Mike  Espy, 

Secretary  of  Agriculture. 
[PR  Doc.  94-20180  Filed  8-16-94:  8-45  am) 

BILLING  CODE  3410-30 


Cooperative  State  Research  Service 

Solicitation  of  Recommendation  for 
Nominees  to  the  National  Sustainable 
Agriculture  Advisory  Committee 

AGENCY:  Cooperative  State  Research 
Service.  USDA. 

ACTION:  Solicitation  of  recommendations 
for  nominees  for  the  private  sector 
members  of  the  National  Sustainable 
Agriculture  Advisory  Committee. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  is  soliciting 
recommendations  for  nominees  to  the 
National  Sustainable  Agriculture 
Advisory  Committee  (NSAAC).  NSAAC 
will  be  appointed  by  the  Secretary  of 
Agriculture  and  will  advise  the 
Secretary  in  matters  related  to  the 
Sustainable  Agriculture  Research  and 
Education  Program,  consistent  with 
Section  1622  of  Public  Law  101-624  (7 
U.S.C.  5812). 

DATES:  Recommendations  for  nominees 
must  be  received  on  or  before 
September  15.  1994. 
SEND  NOMINATJONS  TO:  A.J.  Jones.  Suite 
342,  Aerospace  Building;  U.S. 
Department  of  Agriculture/CSRS/SARK; 
14th  &  Independence  Ave.,  S\V.; 
Washington,  DC  202.50-2260. 

DOCUMENTATION  REQUIRED:  Kindly 
submit  a  resume  addressing  one  or  mort; 
of  the  NSAAC  membership  categories 
li.sted  below.  Special  reference  should 
be  given  to  knowledge  and  experience 
in  sustainable  agriculture.  As  defined  In 
7  U.S.C.  3103.  sustainable  agricilture 
is — "an  integrated  system  of  pl;inl  and 
aniniiil  production  practices  having  a 
.site-specific  application  that  will,  over 
the  long-tenn— (A)  satisfy  huma.a  food 
and  fiber  needs;  (B)  enhance 
environmental  quality  and  the  natural 
resource  base  upon  which  the 
agriculture  economy  depends;  (C)  make 
the  most  effic:ient  use  of  nonrenewabhf 
resources  and  on-farm  resources  and 
integrate,  where  appropriate,  natural 
biological  cycles  and  controls;  (D) 
sustain  the  economic  viability  of  farm 
operations;  and  (E)  enhance  the  quality 
of  life  for  farmers  and  society  as  a 
whole" — 
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MEMBERSHIP:  As  described  in  U.S. 
Department  of  Agriculture  Regulation 
1043-34,  NSAAC  shall  consist  of  14 
public  sector  and  14  private  sector 
members.  The  private  soctor  memb'  is 
shall  be  composed  of: 

1.  Four  farmers/ranchers  with 
knowledge  and  expertise  in  s\istainable 
agriculture  practices  and  sy.stems— two 
representing  best  utilization  of 
biological  applications  and  one  each 
representing  integrated  resource 
management  and  integrated  crop 
management; 

2.  One  farm/ranch  family  nieinhur 
(other  than  a  farmer  or  rancher)  having 
demonstrable  expertise  in  sustainable 
agriculture,  with  special  reference  to  the 
farm/ranch  family  and  qualitv  of  rural 
life. 

3.  One  human  nutrition  specialist 
with  interest  or  expertise  in  sustainable 
agriculture; 

4.  Four  private  nonprofit 
organizations  with  demonstrable 
experti.se  in  sustainable  agriculture- 
two  representing  resean.h  or 
demonstration  in  the  area  of  best 
utilization  biological  application  and 
one  each  representing  integrated 
resource  management  and  integrated 
<;rop  management  and 

.S.  Four  representatives  of  agribusin.ss 
with  knowledge  and  expertise  in 
sustainable  agriculture— two 
repre.senting  production  system  inputs, 
one  representing  independent 
consultants,  and  one  representing  p'lst- 
hnr\est  enterprise.s. 

RESPONSIBItrriES:  NSAAC  is  responsible 
lo  the  Strcretary  of  Agriculture  through 
tire  Cooperative  State  Research  Servic  e 
and  Extension  Service.  The  Sf»ti<:ific 
rt'sponsibilitiesare  to: 

1.  Make  recommendations  to  the 
.Secretary  of  Agriculture  concerning 
research  and  extension  projects  that 
should  receive  funding  under  Subtillc  B 
of  Title  XVI  of  the  Food,  Agriculture. 
(Conservation,  and  Trade  Act  ul  ]!)<)(): 

2.  Prnaiote  sustainable  agricultur!) 
re.sean  li  ^ud  edij(.ali(,;i  |)rogr;ims  at  llie 
nati():!,ii  level; 

3.  Coordinate  n\sc.irt  ii  and  oxtifi;slun 
.•ii.ti\  ilies  li:nd((l  under  Sii1)titli-  R  di 
Title  X\'I  oi  the  Food,  Agrii.i.Ii.jn', 
C:()hserv;ilion,  and  'lYadf!  Ai.t  of  l!tn(); 

4.  Fsiahlisli  >^cntTal  fjrticedurcs  for 
awarding  iuui  adiiiinis!cring  n'sourf  cs; 

.I.  (xmsidiT  re(,oniini'nH;itioi;s  for  - 
iinproviiig  t.'ie  prng.-am: 

<>.  I'JK  ilitics  I  oopeiation  and 
iiilcgr.ition  bclweeii  siiStaiir;il>!c 
a^'-ii  uiliir.'.  ti;)tio,)al  v,;itcr  (|.i;;ih:\. 
iMtegritfd  pest  managenuMit.  Idu.I 
s;ifety.  and  other  related  p;(,;^r„i:is:  .uuj 

7.  Pnipart!  and  suhmil  hsi  aiiiui.il 
■•■>  port  (i(  the  .!(  t!\iiics  oIN.S.X.NCio  ii)i 


Se<:retar\'  of  the  U.S.  Department  of 
Agriculture. 

COMPENSATION:  Members  of  NSAAC 
shall  ser\'e  without  compensation,  but 
with  reimbursement  of  travel  expenses 
and  per  diem  in  lieu  of  subsistence,  as 
is  authorized  in  5  U.S.C.  5703. 
RESTRCmONS:  Nominees  sele<;ted  for 
further  i;onsideration  will  be  required  to 
submit  financ;ial  and  organizational 
afrdiation  disclosure  statements. 
ADDITIONAL  INFORMATION:  The  U.S. 
Department  of  Agriculture  has  spe(.ial 
interest  in  assuring  that  women, 
minority  groups  and  the  physically 
handi(  .Tpped  are  adequately  represented 
on  NS.'\AC;  and  therefore,  extends 
particular  encouragement  for 
reconjmendations  for  nominees  that  arw 
appropriately  qualified  female, 
minority,  or  physicallv  h.nndi..apped 
tandidiites. 

Dat<!(i:  Au!;iiNt  12,  1094. 
John  Patrick  Jordan, 

Arlministnilor.  Cnnp/^rnn\  r  SUit>-  /?^^,•,lr.  h 
Srnii  ('. 

{rX  D,K^A-20\c.:i  Fi!,.,!  H~U-,-:)A-  Hi-o  .nnj 

BILLING  CODE  3410-22-*» 


Department  of  Agriculture,  Room  200- 
A,  Adm.  B!dg..  Washington,  D.C.  202.50 
IS  the  responsible  official  for 
recommendations  for  wild  and  scenic 
river  designation. 

The  Draft  En\  ironmental  Impac  t 
Statement  will  be  available  for  public 
review  beginning  August  ia,  1994  and 
a  copy  can  h;  obtained  by  writing: 
Forest  Supprvisor.  Tahoe  National 
Forest.  P.O.  Box  6003.  Nevada  City. 
California  959.59  or  telephone  (Qlfij 
265-^.531.  The  publi(  ( -mim.ent  period 
extends  through  Nove}iiber  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  r.boul  the 
proposed  DEIS,  <  onlact  PhU  liornijig 
P.O.  Box  r,003,  Nevada  Citv.  California 
n.'")959.  or  telephone  (91h)  2r)5-45;n. 

Diiti'd:  Au;4ust  1.  ]'r-t4. 
Judie  L.  Tarfaglja. 

.'ttiiig  horf".t  St:ppnisar.  Tub:,,' \o1, mini 
/■  ore.vf . 

IFR  Dot..  'M--i)2u;i  rilr.l  fi-](,-..4.  ^  .,5  .,,,,1 

BILLING  CODE  3410-ii-M 


Forest  Service 

Suitability  Study  for  Eight  Streams  and 
Rivers  Being  Considered  for  National 
Wild  and  Scenic  River  Status 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Revised  noticv  of  intent  tf) 
pn'pare  an  Environmental  Imp.uf 
Statement  (EIS)  and  Noti<.e  of 
Availability  olf:JS. 


Suitability  Study  of  the  North  Fork, 
South  Fork  and  Mills  Rivers  for 
Inclusion  in  the  National  Wild  and 
Scenic  Rivers  System;  Pisgah  National 
Forest  (National  Forests  in  North 
Carolina),  Henderson  and  Transylvania 
Counties,  NC 

AGENCY:  LSDA.  l\>u-M  S,:rvi.:... 
ACTION:  Notice  of  Intent  to  prepare  an 
'n\  ironmental  impact  statement. 


SUMMARY:  The  USDA.  i^orest  Scrv  i(  e, 
Taiioe  National  FonisI  and  Lake  Tf.hoe 
Basin  Management  Unit  are  pnp;>ri,",g  a 
I-egisl;itive  EnvironKH;nt;il  I;np.!ct 
Statement  (FIS)  to  (ii-te;n)i)„.  ij.e 
suitability  or  in):i-suitaii!i!v  of  the 
appro\iniatel\  .IM.H  miles  (rcvi.sed  from 
previously  published  t.l  miles)  of  eight 
<  ligililt;  streams  an<i  ri\ei'.  on  the  Tnhoe 
National  Forest  and  \.n\i    i ,  hccRisin 
Mai:a;^.M?)ent  Unit  for  inihisiiiii  in  the 
.Nation, il  U  i|(i  nud  Srcnlc  Ki\(>rs 
Systf.n.  In  ,nl<lition  to  the  Wild  and 
St.enii   River  Sijital)ilit\'  ;c;.l\sic.  the  KIS 
V.  ill  ev.diuite  fne  envirotinu'ut.il  rllHcis 
of  possil)ie  .Special  Inte-fst  .>.re:i 
de.-;igr.,ilion,  a  Fon':.,t  Sir\  ire 
Administrative  designation,  as  .,e 
ai!ernali\7'  to  Wild  .md  Si  t;r.ii.  J.;i\.T 
<Jv.-sigi;;itioji.  1  \nn  Spri^  ic.  Ri!;iiunal 
ForustiT,  Pat.ifii  "Soulhu.  ,;  Ki.^iij;!.  U.S. 
Fonvit  Si!rvi<  e.  (i:{()  S.u.soip"  Sir-,  t'  .S,,j) 
Iranri.sro.  I'llifoirn.!  tMIll,  is  si..- 
n-sponsihl,.  ii||,(i,-i|  for  S)m-<  1  il  i;.!fi,  s| 
Area  di'signa!;..n.  .Mi(  |,:„.|  |  ..p^ 
.■::'i::c!.iiv  ot  A^ri.  uli'iri'.  I  '..S. 


SUMMARY:  The  Forest  S"n  ice  has 
prepared  a  Draft  I.nvirunmental  bnpact 
Statement  (Di-iS)  to  e\  aluato  the 
"nvironmental  in.pai  ts  of  including 
■suitable  segments  oT  .North  Fork,  .South 
fork  and  Mills  Rivers  <  !a.ssif;,Hl  ;,s  wild. 
>(  (;i:ic,  or  ii(  reationa!  rivers  iri  the 
National  Wild  and  S(.enic  Rivers 
System.  The  decision  to  recommend  the 
nomination  of  sui;able  river  segments  to 
t'u-  .National  Wild  .nui  ,Si  enit.  Rivers 
System  rests  witii  the  Sei.rel.-iry  of 
Agriculture.  The  Wild  and  Scenic  Rivers 
Act  (PL  90-542]  reserves  to  Con.-'ress  the 
authority  to  include  rive.-s  \n  Ihe 
Nation. li  Wild  .:i:ii  S  (•ni(  F^ivers 
System. 

The  a^^ency  invites  written  cotnments 
«  :i  tlie  suitability  of  these  rivers  and 
rectmniiendaiions  related  lo  (  i.issilying 
.•ind  i.'ti  hiding  ihi  m  in  the  N.nion.if 
Wild  -A-ul  ,Sce!)i(.  Rivers  Svslein.  In 
addition,  the  agency  gives  notii  e  ol  i!;,. 
lull  eiu  ironi;;e!:ial  .mnlysis  and 
decision  making  proi  e-s  that  h;is  been 
o.:(.uiring  on  ih,'  proposal  so  that 
i.itert'sieti  ,nid  altei.ted  pi-ople  are  ;,waro 
ol  how  thev  may  particifialeaixi 
<  onlribiiie  to  thl-  fin.d  dec  isioii.  i  tie 
Supervisor  of  the  N.,!ional  l-o.-ests  in 
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North  Carolina  is  responsible  for  the 
preparation  of  the  EIS. 
ADDRESSES:  Send  written  comments  to 
Mills  River  System  Wild  and  Scenic 
River  Study,  c/o  Randle  Phillips,  Forest 
Supervisor.  P.O.  Box  2750.  Asheville, 
NC  28802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melinda  McWilliams,  Wild  and  Scenic 
Rivers  Study  Team  Leader,  U.S.  Forest 
Service.  P.O.  Box  2750,  Asheville,  NC 
28802.  704/257-^253. 
SUPP1.EMENTARY  INFORMATION:  In  1982. 
the  Nationwide  River  Inventory 
developed  by  the  National  Park  Service, 
U.S.  Department  of  Interior,  identified 
South  Fork  and  Mills  River  as  potential 
wild  and  scenic  study  rivers.  The  1987 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  Land  and  Resource 
Management  Plan  for  the  Nantahala  and 
Pisgah  National  Forests  determined 
South  Fork  and  Mills  River  to  be  eligible 
for  designation  with  potential  wild  and 
recreational  classifications  for  different 
segments  of  South  Fork  and  recreationnl 
for  Mills  River.  (That  information  and 
additional  findings  will  he  documented 
in  this  environmental  impact 
statement.)  The  rivers  were  determined 
to  be  potentially  suitable  for  designation 
pending  further  study.  A  follow-up 
study  to  the  Forest  Plan  FEIS  was  begun 
in  1989.  At  the  request  of  local  citizens, 
through  a  North  Carolina  Congressional 
Delegate,  North  Fork  was  added  to  the 
study  area.  In  November  1990,  Public 
Law  101-538  was  passed  by  Congress 
which  designated  34.8  miles  of  the  Mills 
River  System  (North  Fork,  South  Fork 
and  Mills  Rivers)  as  a  Wild  and  Scenic 
Study  River.  This  Act  excluded  the 
segment  of  the  Mills  River  from  the 
confluence  of  the  French  Broad  River  to 
a  point  750  feet  upstream  from  the 
centerlineof  N.C.  Hit;hway  191/280. 

The  Environmental  Impact  Statement 
will  consider  the  following  river 
segments: 

North  Fork.  Bottom  of  Hendorsiinvilli; 
rosrnoir  spillway  to  South  Fork 
S.9  milps 

South  Fork,  Pigpon  Branch  in 

hcmlwafCTS  to  North  Fork LTi  4  mili;s 

MiUs  River.  Confluence  North  nnd 
South  Forks  to  point  750  feet 
up."!tream  from  centerline  of  N.C. 
Highway  191/280 :t.5  mi!.s 

The  area  of  consideration  for  each 
stream  is  a  corridor  a  minimum  of  v* 
mile  from  each  stream  bank  for  the 
entire  length  of  the  study  segment. 
These  corridors  inclyde  both  public  and 
private  lands. 

Significant  issues  identified  during 
initial  scoping  include  the  potential  for 
future  dams  along  these  rivers  based  on 
past  proposals  for  impoundments,  the 


effects  of  designation  on  private  lands, 
and  protection  of  the  free-flowing 
condition  and  resource  values  of  these 
rivers. 

A  range  of  alternatives  will  be 
developed  based  on  issues  and  concerns 
raised  during  the  study  process.  As  a 
minimum,  one  alternative  will  maintain 
current  management  with  a 
recommendation  of  nondesignation  for 
the;  three  rivers  (the  no  action 
alternative).  Other  potential  alternatives 
include:  1.  Recommend  designation  for 
all  eligible  segments.  2.  Recommend 
designation  or  nondesignation  for 
specific  segments  of  each  river  based  on 
identified  issues  and  3.  Recommend 
designation  of  eligible  segments  with 
different  classifications  (wild,  scenic, 
recreational)  based  on  identified  issues. 
The  environmental  impact  statement 
will  disclose  the  direct,  indirect,  and 
cumulative  effects  of  implementing  each 
alternative. 

Public  participation  is  important  at 
several  points  during  the  analysis 
process.  The  first  point  was  the  scoping 
process  (40  CFR  1.501.7).  The  scoping 
pro(X!SS  includes,  but  is  not  limited  to: 
(1)  Identifying  potential  issues,  (2) 
identifying  '.ssues  to  be  analyzed  in 
depth,  (3)  eliminating  insignificant 
issues  or  those  that  have  been  covered 
by  a  relevant  previous  environmental 
analysis,  (4)  e.vploring  additional 
alternatives,  and  (5)  identifying 
potential  (direct,  indirect,  End 
cumulative)  environmental  effects  of  the 
alternatives. 

Daring  the  scoping  process,  the  Forest 
Service  sought  information,  comments, 
and  assistance  from  Federal,  State,  and 
local  agencies  and  individuals  or 
organizations  who  may  be  interested  in 
or  afTec:ted  by  the  proposal.  News 
releases  were  published  in  local 
newspapers;  individual  letters  were 
distributed  to  government  agencies, 
organizations,  landowners  along  the 
rivers  and  individuals  assumed  to  be 
interiisted  in  this  action;  and  several 
meetings  were  held  in  the  local 
community  along  the  rivers.  Informal 
contccts  through  phone  calls  and  visits 
have  also  occurred  throughout  the 
study.  Additional  mailings  and  media 
releases  will  occur  when  the  Draft  EIS 
and  Final  EIS  are  completed  and 
available  for  public  review. 

Thf;  responsible  official  is  Mike  Espy, 
Secrttnry  of  Agriculture,  Administration 
Bldg.,  12th  Street  and  Jefferson  Drive. 
SW..  Washington.  DC  20250. 

The  Draft  Environmental  Impact 
Statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  by 
August  1994.  The  comment  period  on 
the  draft  environmental  impact 


statement  will  be  45  days  from  the  date 
the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  Upon 
release  of  the  draft  environmental 
impact  statement,  projected  for  August 
1994,  reviewers  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermnnt  Yankee  Nuclear  Power  Corp. 
vs.  NRDC,  435  U.S.  519,  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage, 
but  are  not  raised  until  after  the 
completion  of  the  final  environmental 
impac:t  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
vs.  Model.  803  F.2d  1016. 1022  (9th  Cir. 
198r.)  and  Wisconsin  Heritages.  Inc.  vs. 
Harris.  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980).  Because  of  these  court' 
rulings,  it  is  very  important  that  those 
interested  in  this  proposal  participate  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  and  respond  to 
them  in  the  Final  Environmental  Impact 
Statement. 

To  a.ssist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  he  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  and 
chapters  of  the  draft  statement. 
Comments  may  also  address  tiie 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  at  thi; 
National  Environmental  Policy  Act  at  40 
CFR  lri03.3  in  addressing  these  points. 

After  the  comment  period  encfs  on  the 
draft  environmental  impact  staterrient, 
the  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  Final  Environmental 
Impact  Statement.  The  final  statement  is 
scheduled  to  be  completed  by  March 
199.-). 

The  Secretary  of  Agriculture  will     . 
consider  comments,  responses,  and 
environmental  consequences  dis<:ussed 
in  the  final  environmental  impact 
statement  and  applicable  laws, 
regulations,  and  policies  in  making  his 
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recommendation  to  the  President 
regarding  the  suitability  of  these  rivers 
for  inclusion  in  the  National  Wild  and 
Scenic  Rivers  System.  The  decision  on 
the  inclusion  of  a  river  in  the  National 
Wild  and  Scenic  Rivers  System  rests 
with  the  United  States  Congress. 

Dated:  July  29, 1994. 
Bertha  C.  Gillam, 

Acting  Director  ofEnvironmnntal 
Coordination. 

[FR  Doc.  94-20209  Filed  8-1B-94:  8;45  am] 
BILLING  CODE  3410-11-M 


DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«32,  A-570-«33,  A-821-«05,  A-821- 
806,  A-823-806] 

Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Pure  and  Alloy  Magnesium  From  the 
People's  Republic  of  China  and  the 
Russian  Federation;  and  Pure 
Magnesium  from  Ukraine 

AGENCY:  Import  Administration. 
International  Trade  Admini.stration, 
Commerce. 

EFFECTIVE  DATE:  August  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erik  Warga  (202-482-0922)  or  David 
Golberger  (202-482-^136).  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.  Washington,  D.C.  20230. 
SUMMARY:  The  Department  of  Cominerr,*^ 
("the  Department")  is  postponing  its 
preliminary'  determinations  in  the 
antidumping  duty  investigations  of  pure 
and  alloy  magnesium  from  the  Poople's 
Repubiif;  of  China  (PRC)  and  the 
Russian  Federation  (Russia),  and  pure 
magnesium  from  Ukraine.  The  deadline 
for  issuing  these  preliminary 
determinations  is  now  no  later  tiinn 
October  27. 1994. 

SUPPLEMENTARY  INFORMATION:  On  April 
20, 1994,  the  Department  initiated 
antidumping  duty  investigations  of  pure 
and  alloy  magnesium  from  the  PRC, 
Russia,  and  Ukraine  (59  FR  21748,  April 
26, 1994).  The  notice  stated  that  we 
would  issue  our  preliminary 
determinations  on  Septembt-r  7.  1094. 

On  May  16, 1994,  the  U.S. 
International  Trade  Commi.s.sioii 
determined  that  there  was  not  a 
likelihood  that  a  U.S.  domestic  induslr>' 
was  materially  injured,  nor  threatened  " 
with  material  injury,  by  reason  of 
imports  of  alloy  magnesium  from 
Ukraine.  therel5y  terminating  the 


investigation  of  alloy  magnesium  from 
Ukraine.  With  regard  to  pure  and  alloy 
magnesium  from  the  People's  Republic 
of  China  and  the  Russian  Federation 
and  pure  magnesium  from  Ukraine,  the 
ITC  found  that  there  was  a  reasonable 
indication  that  an  industry  in  the  U.S. 
is  materially  injured,  or  threatened  with 
material  injury-,  by  reason  of  imports  of 
pure  and  alloy  magnesium  from  the 
People's  Republic  of  China  and  the 
Russian  Federation  and  pure 
magnesium  from  Ukraine. 

We  have  determined  that  the 
remaining  investigations  are 
extraordinarily  complicated  within  the 
meaning  of  section  733(c)(l)(B)(i)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Acf),  and  19  CFR  3.53.15(b)(2).  Given 
the  nqjjj-market  economy  status  of  all 
■countries  subject  to  these  investigations, 
the  nature  of  government  ownership  of 
the  participating  companies  must  be 
clarified  for  each  country.  Additionally, 
these  inve.stigations  involve  unusually 
complex  foreign  trading  channels  as 
well  as  possible  sales  from  foreign 
government  stockpiles.  Furthermore,  we 
have  determined  that  the  parties 
concerned  are  cooperating,  as  required 
by  section  733(c)(1)(B)  of  the  Aci  and  19 
CFR  353.15(b)(1),  and  that  addition.nl 
time  is  necessary  to  make  these 
preliminary  determinations  in 
accordance  with  section  733((.)(l)(B)(ii) 
of  the  Act  and  19  CFR  353.15(b)(3). 

For  these  reasons,  the  deadline  for 
i.ssuing  these  determinations  is  now  no 
later  than  October  27,  1994. 

This  notice  is  published  pursunn!  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

DnfptI;  August  8,  1994. 
Susan  G.  Es.sennan. 

AssisUint  Secri'Uiry  hr  Import 

Arlministmtion. 

jFK  Dr,r  <)4-202ni  Filod  8 


:>^-'>A:  P.  Ah 


EILLII4G  CODE  3510-OS-M 


U.S.  Environmental  Protection  Agency, 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursujinl  lo 
Section  r)(c;)  of  the  Educationai, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
A.M.  and  5:00  P.M.  in  Room  4211,  U.S. 
Dep<Trtnient  of  Commerc-e,  14lh  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C. 

Comments:  Nont:  rfceivtd.  Drtision: 
Approved.  No  instrument  of  equi\alent 
scientific  value  to  the  fori'ign 
in.strumunt.  for  such  purposes  as  it  is 


intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Docket  Number:  94-042.  Applicant: 
U.S.  Environmental  Protection  Agency, 
Las  Vegas,  NV  89193-3478.  Instrumrnt: 
ICP Mass  Spectrometer,  Model  \G 
PlasmaQuad.  Manufacturer:  Fisons 
Instruments,  United  Kingdom.  Intcndi-d 
Use:  See  notice  at  57  FR  18371,  April 
18,  1994.  Reasons:  The  foreign 
instrument  provides  rapid 
multielemental  analysis  in  both 
continuous-scjn  and  peak-hopping 
modes  with  a  sensitivity  to  20  MHz/ 
ppm  for  Co,  In,  Pb.  Bi.  and  U  and  an 
average  background  of  <  10  cps. 

This  capability  is  pertinent  to  the 
applicant's  intended  purpose  r.r.d  w,e 
know  of  no  otlier  instrument  or 
apparatus  of  equivalent  scientific  v.T!(je 
to  the  foreign  instalment  which  is  l>e;ni; 
manufactured  in  the  United  .St.-ites, 
Pamela  Woods. 

Acting  Dinxtnr.  St,it:itor\'  Impnrl  nrn-'r.in,< 
Staff.  " 

IFR  D(K-.  >t4-202((0  ril.Mi  H-1f,-tjJ:  ha')  ...r.t 
BILLING  CODE  3510-OS-F 


National  Oceanic  and  Atmospheric 
Administration 

Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council;  Meetings 

AGENCY:  Sancfuarifs  and  Re.serves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Managcmer.t  (0C;R.\5), 
National  Ocean  Service  (NOS).  N.ntionn! 
Oceanic  nnd  Atmospheric 
Administration  (NO.\A),  Dt-par^mont  of 
Commerce. 

ACTION:  .Monterey  Bay  Nation.il  M.jriuf 
Sanctuary  Advisory  Couni  il  Ojx  n 
Meeting. 


SUMMARY:  The  Advisory  Coundl  w.is 
estf.blishod  i.n  Di'd-mber  15193  to  adx  i.si- 
and  assi.st  the  Se(  retnry  of  Commerce  in 
the  impie.nenlntion  of  the  manaj^umcnt 
plan  for  the  Mont-'ri;y  B.ny  Nc,tion.-?l 
Marine  Si!i:(tunrv. 

T!ME  AND  PLACE;  AtiK'.iSt  24,  1904  !roi:. 
9:30  until  2:30.  The  meeting  loc.ntioii 
will  be  r.t  the  Cavalier  Plaza.  9415 
Hearst  Dri\t^  S.m  Simeon,  California. 
AGENDA:  General  i.ssues  related  to  the 
Monterey  Bay  National  Marine 
Sanctuar\  are  e.xpected  to  be  disi.iissed. 
including  ve.ssel  traffic  safety  and 
strategic  planning. 

PUBLIC  PARTiCiPATiON:  The  meeting  will 
be  open  to  the  pul)iic.  Seats  will  be 
available  on  a  first-(  ome,  first-.ser\ed 
Iwsis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Kntliey  at  (40H)  647-4201  or 
Elizabeth  Moore  at  (301)  713-3141. 


t 
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Federal  Domestic  Assistance  Catalog 
Number  11.429.  Marine  Sanctuary  Program. 

Dated:  August  10. 1994. 
W.  Stajiley  Wilson, 

Assistant  Administrator  for  X^ean  Ser.ices 
and  Coastal  Zone  Management. 
IFR  Doc.  94-20092  Filed  8-16-94;  8:45  ara] 
BILUNG  CODE  3510-06-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  an  Import  Restraint  Limit 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Myanmar 

.August  12.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
limit. 

EFFECTIVE  DATE:  September  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
;i,  1972.  as  amendi^d;  section  204  of  the 
.Agricultural  Aft  of  lysti,  as  anicudcd  (7 
r.S.Q  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  limit 
on  Categorit'S  347/348  for  an  additional 
twelve-month  period,  beginning  on 
September  1,  1994  and  extending 
through  August  31.  1935. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  UTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Aj.parel 
(«itegories  with  the  fiannonized  Tariff 
Schedule  of  trie  United  States  (setj 
Federal  Register  noti(  e  58  IR  ()2f)45 
published  on  .\'ovenib'jr  29,  199  1).  Also 
see  58  I'R  41737.  published  on  August 
5.  1993. 
Rita  D.  Hayes. 

(Iluiinnan.  ili'iiuuilU-t'  lar  llu-  Inifilri'w.iiiiiinn 
f','  Tr.xtilf  Aj^rf''ii!fnts. 

Committee  for  the  Iinplenienlatiuii  of  Textile 
.Agreements 

.Au:.'.usl  IL',  1MI4 
( JMjuuissioncr  tit  Cuslo:!!-;. 
l>i-\)iirtmcnt  oj  thf  Tmi'mrv.  \\i}>hii!i;ti'!!.  /'(.' 
J(IJ2!> 


Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
.Septenibcr  1, 1994,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Categories  347/348.  produced  or 
manufactured  in  Myanmar  and  exported 
during  the  period  beginning  on  September  1. 
1994  find  extending  through  August  31.  1995. 
in  excess  of  1 31  .()59  dozen. 

Imports  charged  to  this  category  limit  for 
the  period  September  1. 1993  through  August 
31.  1994  shall  br  charged  against  that  level 
of  restraint  to  the  extent  of  any  unfilled 
balance.  Goods  in  excess  ofth.it  limit  shall 
be  subject  to  the  limit  estdlilished  in  this 
directive. 

In  Carrying  cut  the  above  directions,  the 
Cxjmiiiissioner  of  Customs  should  construe 
ontry'into  the  I'nited  States  for  consumption 
to  include  entry  for  consumption  into  the 
(jimmnnweahh  of  Puerto  Rico. 

The  Committoo  for  the  Implementation  of 
Tixtile  .Agreements  has  determined  that  this 
ciction  fills  within  the  foreign  affairs 
<'\(.eption  of  the  riili'm.Tking  provisions  of  s 
U.S.G.  553(a)(1). 

Siitt.erely. 
Kitd  0.  Hayes, 

Chiiirwnn.  Committi'e  for  the  ImplfinenUitinn 
of  TtfX'tile  Agreenif'nt!!. 

IFR  Dor.  04-20i:i4  Filed  K-16-94;  8:45  ,;n-.l 
BILUNG  CODE  3S10-OR-F 


Extension  of  an  Import  Restraint  Limit 
for  Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Myanmar 

AiU'l:>t  12.  I'.IM-l. 

AGENCY:  Committee  for  the 

Im (ill-mentation  of  Textile  .Agret^ments 

(CITA). 

ACTION:  Issuing  a  direi;'ive  to  tlu; 

(iiinuiiissioner  of  Customs  extending  a 

limit. 


EFFECTIVE  DATE:  Oi.tobcr  3.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

.Arnold,  InternatioiKii  Trade  Spei:ialist. 
nnici-  (if  Textiles  and  Apparel.  U.S. 
t)f|uiirnu'nt  of  Commt'n.e,  (202)  482- 
4212   F'/r  inlbnii.ition  on  the  quota 
'vi.iin^  ,if  this  limit,  refer  to  the  Quota 
St.iius  Reports  posted  on  the  bulletin 
bod.-ils  of  each  Customs  [)nrt  or  call 
(20^)  927-5H5I).  For  information  on 
(•i;;!iai'.'0('s  iiiicl  quot.n  rf-opcnings,  call 
U()2)  4H2-3715. 

SUPPLEMENTARY  INFORMATION: 

.Aiilliorily:  l.\''i  'itix  ■■  ( Jriiii  1  lij'il  ntM.iri  Ii 
(.  l'« 
Aurii 


I    .S(     1854). 


n 


IS  anie!ided:*(!rtitin  204  of  the 
ulKir.il  .Ai  I  of  195b,  .IS  iimi'iidr.i  I" 


liiited  St.ites  Covemmcn!  has 


dfi.iili'd  to  (  uutinue  the  restraint  limit 


on  Categories  340/640  for  an  additional 
twelve-month  period,  beginning  on 
October  1, 1994  and  extending  through 
September  30, 1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  aiid  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  41738,  published  on-AugiLst 
5,  1993.  . 

Rita  D,  Hayes, 

Chairman,  Committee  for  the  Impleineiitatidn 
of  Textile  Agreenients. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  12.  1994. 
Commissioner  of  Customs, 
Depuriment  of  the  Trensiiry.  Washington.  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  .Agricultural  .Act  of  1950, 
as  amended  [7  I'.S.C.  1854);  and  in 
;u;(  (irdiini.e  with  the  provisions  of  Executive 
Order  11()51  of  March  3, 1972,  as  amended. 
you  iire  directed  to  prohibit,  effectiv*;  on 
OUuber  .1.  1994,  entry  into  the  United  .States 
for  consumption  and  withdrawal  from 
vvari'li(ni>;e  for  consiinijitioii  of  cotton  and 
ir..i:i-n'.ade  fiber  textile  products  in  Categories 
;!-;t)  f)4i),  produced  or  m.anufactured  in 
Myanmar  and  exported  during  the  period 
i)i-.;;nninn  on  October  1.  1994  and  extending 
tiiiough  September  30. 1995,  in  excess  of 
'i:i.'l75  dozen. 

Imports  charged  to  this  t.itegory  limit  for 
tile  period  October  1,  1993  through 
Scptrinber  30,  1994  shall  be  charged  against 
th.U  level  of  restraint  to  the  extent  of  any 
i)nfi!!i'(i  balance,  (ioods  in  excess  of  that   . 
limit  sh.ill  be  subject  to  the  limit  established 
in  tl;is  directive. 

In  (..irrying  out  the  abfive  directions,  the 
Coin:r.i>.'.ioi'.er  of  Custo.-ns  should  construe 
entry  into  the  I'nitedStates  tor  con-cuinption 
to  include  entry  for  consumption  i:  \\)  ihe 
Commonwealth  of  I'ui^rto  Rico. 

The  Committee  for  the  Inipiemi';it.it;on  of 
Textile  Agri'ementslias  determined  th-it  this 
action  fills  within  the  foreign  affairs 
exi.eption  of  the  rulemaking  provisior^,  of  5 
I'.S.l:.  55;if;il(l!. 
'    Siuferi'ly. 
Kit.i  I).  Hayes, 

CJuiinnan.  Coiumiltec for  tij"  Inipltiiifutntion 
i,f  I'r'stiJe AiirefmeiUs. 

IFR  I).)...  94-JOi;iJ  Filed  «-l(>-94;  345  ami 
BILLING  CODE  3510-OR-f 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Meeting 

AGENCY:  Corjioration  for  National  and 
Coniniunity  Ser\'ice. 
ACTION:  Notice  of  meeting. 
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SUMMARY:  The  Corporation  for  National 
and  Community  Senice.  gives  notice 
under  Public  Law  92-463  (Federal 
Advisory  Committee  Act),  that  it  will 
hold  a  meeting  of  the  Civilian 
Community  Corps  (CCC)  Advisory 
Board.  The  Board  advises  the  Director  of 
the  CCC  concerning  the  administration 
of  the  program  and  assists  in  the 
development  and  administration  of  the 
Corps.  This  meeting  of  the  Board  will 
discuss  the  progress  to  date  and  future 
direction  of  the  program.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room. 
DATES:  September  11, 1994,  3:00  pm- 
9:30  pm.;  September  12,  1994,  8:00  am- 
9:30  pm.;  September  13,  1994,  8:00 
a.m.-12:00pm. 

ADDRESSES:  Hotel  Del  Coronado,  1500 
Orange  Aver,  e,  Coronado,  CA  92118. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  assure  adequate  accommodation, 
contact  Ms.  Carla  Sims,  Protocol  Officer, 
CCC  at  1100  Vermont  Avenue,  NVV, 
Vashington,  DC  20525;  (202)  606-5000 
oxt  183  or  (202)  606-5256  (TDD)  prior 
to  September  1,  1994. 

D.itod:  August  n.  1994. 
Donald  L.Sv-i,::. 
Director. 

|FR  Doc.  94-20188  Filed  8-16-94:  8:45  .im] 
BILLING  CODE  60S0-Z8-M 


Street,  Arlington,  Virginia,  22217-5660, 
telephone  (703)  696-4001. 

Dated:  August  10,  1994. 
Lewis  T.  Booker,  Jr. 

LCDR.  JAGC,  USNFedervl  Register  Uukon 
Officer. 

[PR  Doc.  94-20127  Filed  8-16-94;  8:45  am) 
BILLING  CODE  3810-AE-M 


DEPARTMENT  OF  DEFENSE 

Aneptek  Corp:  Partially  Exclusive 
Patent  License 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Intent  to  grant  partially 
exclusive  patent  license;  Aneptek 
Corporation. 


SUMMARY:  Tlie  Department  of  the  Navy 
hereby  given  notice  of  its  intent  to  grant 
to  Aneptek  Corporation  n  revocable, 
nonassignable,  partially  exclusive 
license  in  the  I'nifed  States  to  practice 
tin-  Covernment-owned  invention 
dcsi  ribed  in  U.S.  Patent  Application 
Serial  No.  07/749,244  entitled  "Larue 
Scale  rmiiM..   ion  oi Contaminated  Air" 
fil(Hl  Augii";!  I'.T.  1991. 

Anyone  w;-;hing  to  object  to  the  grant 
of  this  licei's,'  has  r,{)  daxs  from  the  dale 
of  this  notice  to  file  written  objections 
irlong  uitli  supportfiij^',  evidence,  if  any. 
-Written  objeclionsare  to  i)e  u\M  with 
the  GiTice  ol  Nuval  Res(Mr<.li  (0\R 
OOCC).  B.-iliston  T.iucrOr.e.  Ariin^lon. 
Virginia,  222r7-.')Bfi(). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Statt  I'aleiit  Atlornew 
Ofli(  e  of  Naval  Research  (ONR  (XXX.), 
Hailslon  Towei  One.  HO!)  .North  Qiiin<:v 


Department  of  the  Air  Force 

Public  Scoping  Meeting  for  Disposal 
and  Reuse  of  Gentile  AFS,  OH 

The  United  States  Air  Force  (AF)  will 
conduct  a  public  scoping  meeting  to 
provide  a  forum  for  public  officials  and 
the  community  to  provide  information 
and  comments  concerning  the  disposal 
and  reuse  of  portions  of  Gentile  AFS, 
OH.  The  meeting  will  be  held 
September  14,  1994  beginning  at  7  p.m. 
at  the  Kettering  City  Hall,  3600  Shrover 
Road,  Kettering,  Ohio. 

The  purpose  of  this  meeting  is  to 
identify  the  environmental  issues  and 
concerns  that  should  be  analyzed  to 
support  base  dispo.sal  and  reuse,  and 
solicit  potential  disposal  and  reuse 
alternatives  for  consideration  in 
developing  the  Environmental  Impact 
Statement  (EIS).  In  .soliciting  disposal 
and  reuse  alternative.s,  the  AF  will 
consider  all  reasonable  alternatives 
offered  by  any  federal,  state,  or  local 
government  agency,  and  any  federally- 
sponsored  or  private  entity  or 
individual.  The  resulting  EIS  will  be 
considt;n;d  in  making  disposal  decisions 
that  will  be  documented  in  the  Am 
Force's  Final  Disposal  Plan  andRe<;ord 
of  Decision  for  Gentile  AFS. 

To  ensure  sufficient  time  to 
adequately  consider  public  comments 
concerning  environiiiuiital  issues  and 
disposal  alternatives  to  be  included  in 
the  EIS.  the  AF  recommends  that 
(  onmients  and  reuse  propqsals  be 
presented  at  the  upcoming  meeting  or 
forwarded  to  lln-  address  i)elow  by 
Deceniher  1.  19<)4.  The  AF  will, 
however,  accept  additional  comments  at 
any  time  during  tiie  environmental 
im(ia(.t analysis  process. 

I'le.ise  direct  written  coiniiientsor 
reiiuests  for  lurther  information 
(.nn(.erning  the  b.ise  disposal  and  reu.se 
LIS  to:  William  Myers.  8106  Chennault 
Road.  Brooks  .\FH  TX  7H23.5-531M 
(2lil)  53(i-.3Hn!). 

List  of  Subjects 

Hn\  iror,n;;'ni:il  Protec  lion. 
Knvir()niiieM;ii  Inipnd  State.     ,.-.  I'S 
Air  Force,  (rt'iitile  .\FS,  S< :o(iii:.i; 
Meeting,  Disposal  and  Reuse.  Defense 


Base  Closure  and  Realignment 

Commission. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  94-20210  Filed  8-16-94;  8:45  ami 
BILUNG  CODE  3910-01-P 


Department  of  the  Army 

Finding  of  No  Significant  Impact  (FNSI) 
and  Environmental  Assessment  (EA) 
for  Realignment  of  Fort  Monmouth,  NJ 

AGENCY:  Department  of  the  Army,  DoD. 

ACTION:  Finding  of  No  Significant 
Impact. 


SUMMARY:  The  proposed  action 
implements  the  July  1993  Defense  Base 
Closure  and  Realignment  Commission's 
(BRAC  93)  decision  to  realign  all 
Department  of  Armv  personnel  and 
missions  out  of  the  leased  U.S.  Army 

Communication.s-Electronics  Command 
(CECOM)  Office  Building  (Tinton  Falls. 
New  Jersey)  and  the  Evans  subpost 
(which  is  closing)  onto  the  main  po.st  or 
Charles  Wood  subpost  of  Fort 
Monmouth.  Personnel  and  missions 
from  Vint  Hill  Farms  Station  (VHFS)  in 
Warrenton,  Virginia,  will  also  be  moved 
onto  the  main  post  or  Charles  Wood 
subpost  as  part  of  this  action. 

Since  not  all  personnel  can  be 
accommodated  in  existing  buildinj^s, 
new  facilities  will  be  constructed. 
Ai:tions  to  implement  this  realignment     ' 
include  the  construction  of  up  to  7  new 
buildings,  demolition  of  5  buildings, 
and  renovation  of  15  buildings. 

Alternatives  considered  in  the  FA 
included: 

Alternative  1:  Consists  of  the 
following  projects: 

—Construction  of  a  16,000-square  tout 
Intelligence  and  Electronic  Warfare 
Directorate  (lEWD)  (.omplex  at  main 
po.st. 

—Construction  of  a  3.250-.square  foot 

calibration  range  laboratory  at  the 

Chai  ies  Wood  suhpost. 
— Construilion  of  a  2.r)00-.square  foot 

high  bay  faf;ility  at  the  Charles  Wood 

suhpost. 
—Renovation  ol  14  main  post  buildings. 
—Renovation  of  portions  ol  the  My.rr 

Cent.-r  (Building  27(J0)  at  tht;  Ciiarles 

Wood  subpost. 

Altern.itive2:  Alternative 
t  Oiistrui.iion  sites  were  idenlilied  on  (lie 
C|-..irles  Wood  sulipost  for  tiie  IHWD 
conij.lex.,  the  calibration  range 
labor.itoiy.  and  the  high  bav  fac.Jitx.  No 
reaso-!i.-!!;!(  .dternati'.e  to  the  buildVi..; 
renovations  nt  main  post  iunl  the 
(.Charles  Wood  •■•ubpG.st  nf  Fort 
Monmouth  wep-  id.-ntified. 
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Alternative  3:  The  No-Actioii 
Alternative.  This  alternative  is  the 
continuation  of  existing  conditions 
without  the  implementation  of,  or  in 
absence  of,  the  proposed  actions.  The 
proposed  actions  are  required  by  BRAC 
law  and  must  be  implemented. 
Therefore,  the  No- Action  Alternative  is 
being  evaluated  to  provide  a  baseline  for 
the  other  alternatives. 

Alternative  2  was  not  selected  for 
implementation  based  on  the  potential 
for  significant  environmental,  biologicil 
and  cultural  resources  impacts. 

Implementation  of  the  preferred 
jiltemative  (Alternative  1)  will  not 
substantially  alter  baseline 
i-nvironmental  conditions.  Biolugical, 
physical,  and  cultural  resources  will  not 
be  impacted  by  the  preferred  alturnativo 
hecau.se  construction  sites  for  new 
buildings  are  located  in  previously 
disturbed  areas.  The  increase  in  the 
workforce  at  Fort  Monmouth  will  be 
irirgcly  off-sot  by  the  workforce 
(ie(;rea.ses  that  will  result  from 
scheduled  non-BRAC  realignments  and 
Oeparttnent  of  Defense  downsizing,  This 
workforf;e  decrease  offsets  potential 
impacts  on  infra.structure  sut:h  as  water, 
wastewater,  solid  waste  and  energy. 

The  proposed  realignment  is  expected 
to  have  an  insignfficant  impact  on  the 
socioeconomic  environment,  in*. hiding 
total  sales,  emjiloyment,  popiilntion  and 
income. 

Based  on  the  EA.  wliich  is 
incorporated  into  the  FNSI,  it  lias  bei.n 
determined  that  implementation  of  the 
proposed  action  would  have  no 
significant  individual  or  cumulative 
impacts  on  the  quality  of  the  natural  or 
human  environment.  Because  there  will 
be  no  significant  environmental  impacts 
resulting  from  implementation  of  the 
proposed  action,  an  F.nvironinentnl 
impact  Statement  is  not  rtK)uired. 

DATES:  The  Aniiy  plans  to  initinte  the 
proposed  acti^^ui  on  or  before  September 
Ifi.  1104. 

ADDRESSES:  Copies  of  this  F.A  inny  be 
obtained  by  writing  to  the  U.S.  Army 
Corps  of  Engineers.  Motiile  District. 
ATTN:  CESAM-FI)-F  (Dr.  Nei  I 
Robinson),  P.O.  Box  22H8.  Mobile, 
Alabama  3e>r.2H-00(i  1  or  by  calling  (2(i.".) 
441-5103  within  30  days  of  the  date  of 
publication  of  this  notice. 

Diitoil:  August*).  l',t<t.l. 

Raymond  ].  Fatz. 

Ai-tin^  Deputy  Assistant  .'itt  rriory  uj  tin- 

Army  (Envimnmerit,  Safi-ly  f'  LkvupntiniMl 

fh-(ilth]()ASA(IUrEI 

IFR  Doc.  94-20 12S.Fi If  d  R  Ifi-'.M;  «  4r.  .mil 

WLUNC  CODE  37tO-Oe-M 


Department  of  the  Navy 

Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
action;  Notice  of  Availability  of 
Invention  for  Licensing. 

SUMMARY:  The  invention  listed  below  is 
assignad  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (ONR 
OOCC).  Ball.ston  Tower  One.  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-«5ri60  and  must  include  the 
application  serial  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  RJ.  Erickson,  Staff  Patent  Attorney, 
Otilce  of  Naval  Research  (ONR  ()OCX:i, 
800  North  Quini:y  Street.  Arlington. 
Virginia  22217-5060,  telephone  (70t) 

Patent  AppliCxition  08/250,708: 
SlLOX.\NES  WITH  STRONG 
HYDROGEN  AND  DONATINC; 
F^IJNCTIONAEITIES;  filed  May  27.  _ 
100-4. 

D.itcd:  [iilv  2fi.  1944. 
Lewis  T.  Booker,  Jr., 

LCnit.  IXCC.  I  SX.  FcfU-rul  ni-:^i.!rr /..iJiscf 

OffutT.  _       • 

UK  Dot   ^14    .!(I0K1  Filt!(i  H-1t.-')4;  «;.;i  Htrl 
BILUNQ  CODE  OStO-AE-M 


Invention  for  Licensing;  Availability 

AGENCY:  Di;partment  of  the  Na\y.  IXJJl. 
ACTION:  Notice  of  .Xvnilability  of 
Invention  for  Lit:ensing. 

SUMMARY:  The  invention  listed  below  is 
assignifd  to  the  United  States 
Gove rfimont  as  represented  by  the 
Si!cret{iry  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy 

Reijtiests  for  copies  of  the  patent 
.![>pli(sitions  cited  .should  be  directed  to 
the  Offit.e  of  Naval  Research  (ONR 
OOCC).  Ballston  Tower  One.  800  North 
QuiiK^'  Street,  Arlington,  Virginia, 
22217-5000,  and  must  include  the 
appliiiition  serial  inimber. 
FOR  FtlRTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson.  Staff  Patent  Atloriiev. 
Ollicu  of  Naval  Research  (ONR  OOCC). 
800  North  Quincy  Street.  Arlington. 
Virginia,  22217-5000,  telephone  (70:i) 
000-4<J01. 

Patent  application  08/136,580: 
SURFACE-LAMINATED 

piE/.oi:i  .1  ;c:tric-film  soi  jnd 


TRANSDUCER;  filed  October  18. 1993; 
and 

Patent  application  (Navy  Ca.se  number 
75.574):  LOXANES  WITH  STRONG 
HYDROGEN  BOND  DONATING 
FUNCTIONALITIES;  filed  May  27. 
1994. 

Dated:  July  26.  1994. 
Lewis  T.  Booker,  Jr., 

I.Cnn.  JAGG.  l'S\'.  Ferlpml  Rt^gister  Liaison 

Officer 

jFK  Doc.  94-20082  Filed  8-16-94;  8:45  am] 

BILLING  CODE  3810-AE-M 


Partially  Exclusive  Patent  License 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Intent  to  Grant  Partially 
Exclusive  Patent  License;  First  Choice 
Armor  &  Equipment,  Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  First  Choice  Armor  &  Equipment, 
Inc.,  a  revocable,  nonassignable, 
partially  exclusive  license  in  the  United 
States  to  practice  the  Government- 
owiiijd  invention  described  in  U.S. 
Patent  No.  5,060,314.  entitled  "Multi- 
Mission  Ballistic  Resistant  Jacket" 
issued  October  29. 1991. 

Anyone  wishing  to  object  to  tliej^rant 
of  this  hcense  has  00  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
OOCC),  Ballston  Tower  One.  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5000 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attornev. 
Office  of  Naval  Research  (ONR  OOCC).' 
800  North  Quincy  Street.  Arlington, 
Virginia  22217-5000,  telephone  (703) 
090-4001. 

D.itod:  July  28   1994. 
Lewis  T.  Booker.  Jr.. 

LCnnjACC,  f '.SN.  Fcdnmini^^istvrUniHiHi 

OffwfT 

ll'K  Doc,  94-20081  Fil(;d  8-l(i-94;  8:45  iini] 
BILLING  CODE  3S10-AE-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Infonnation 
Collef;tion  Requests. 

SUMMARY:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
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requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  16,  1994. 

ADDRESSES:  Written  comments  .should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NVV..  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Marvland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington.  EX: 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-aoO-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  of 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resource 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (l)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Tilie;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (.5) 
Reporting  burden;  and/or  (fi) 
Recordkeeping  burden:  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  spe<  ified  aho\e. 


Dated:  Aug-j.st  n,  1994. 
Mary  P.  Liggett. 

Acting  Director.  Information  resources 
Management  Senice. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  REINSTATEMENT 

Title:  Quarterly  Cumulative  Caseload 
Report 

Frequency:  Quarterly 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  324 
Burden  Hours:  324 

Recordkeeping  Burden: 
Recordkeepers:  81 
Burden  Hours:  81 

Ahstrnct:  This  report,  submilt<'d  by  State 
Vocational  Rehabilitation  agencies, 
collects  data  on  caseload  flows  which 
includes  persons  sen, ed,  rehabilitated 
and  accepted  for  VR  services.  The 
Department  will  use  the  information 
for  program  management  and 
budgeting  purposes. 

IFR  D<x    94-20126  Filed  8-16-94:  8;45  ain| 
BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Metal  Casting  Industrial  Advisory 
Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
IS  hereby  given  of  the  Metal  Casting 
Industrial  Advisory  Board  meeting. 

DATES:  Tuesday,  September  13.  1994,  8 
a.m.-5:30  p.m. 

ADDRESSES:  University  of  Alabama— 
Tuscaloosa,  Student  Union  Building, 
Tu'iiialoo.sa.  Alabama  35487-0200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  E.  Kaempf,  Program  Manager. 
Department  of  Energy,  Office  of 
Industrial  Technologies  (EE-23),  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585.  (202)  586-5264,  Fax:  (202) 
58G-3180. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Metal  Qisting 
Industriiil  Advisory  Board  serves  to 
provide  guidance  and  oversight  of 
research  programs  provided  under  the 
Metal  Casting  Competitiveness  Research 
Program  and  to  rei;ommend  to  the 
Secretary  of  Energy  new  or  revised 
prog.-.nn  activities  and  Metal  Casting 
Research  Priorities. 


Tentative  Agenda 

Tuesday,  September  13.  1994 

"8:00     Welcome  and  Introductions 
Kaempf 

(30  minute)  Presentations  of  the 


D. 


8:15 


fiscal  year  1994  selected  projects 
research  activities  and  management 
plans— C.  Bates,  L.  Wang.  J.  ' 
Wallace,  T.  Piwonka 

10:15     Break 

10:30    Continue  Presentations  of  ihe 
fisf.al  year  1994  selected  projects 
researt:h  activities  and  management 
plans 

11:30     Suniman,  of  comments  and 
findings  on  the  morning 
presentations— Board  Members 

12:00     Lunch 

1:00 

•  Review  of  find int's  by 

su  bcom  m  i  t  f  ees— Boa  rd  Mem  hers 

•  Summary  of  cemmcils  on  the  fisc:al 
year  1994  soli(.itr.iion  and  .selection 
of  the  research  proposals  and  any 
recommendations 

2:00     Break 
2:30 

•  Comments  and  recommendations 
on  the  FY  94  selection  (  riteria  and/ 
or  operation  of  the  metal  casting 
program— Board  Members 

•  Discussion  and  presentation  of  the 
recommended  list  of  metal  casting 
re.senrch  priorities  for  the  FY  95 
soli(  itation 

4:30     Public  comment— Public 
5:00     Closing  i.omments  and 

Adjournment— Co-Chairpersons:  D. 

Cocks,  D.  Peters 

A  final  agenda  will  be  available  at  the 

meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Board  is  empowered  to  conduct  the 
meeting  to  facilitate  the  orderly  conduct 
of  busine.ss.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  the  agenda  items  shoiild 
contact  Douglas  E.  Kaempf  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agerida 
Written  statements  may  be  filed  with 
the  Committet;  either  before  or  after  tlie 
meeting. 

Transcript:  .A.vail,)b!e  for  pubiic 
nnievv  and  i.^jpying  at  the  Freedom  ol 
Information  Public  Reading  Room. 
Room  lE-190,  Forre.stal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
P'ederal  hoi  i  da  vs. 
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Is.sued  at  Wasliington.  DC;  on  Au>;usl  \2. 
1«94. 

Marcia  L.  Morris, 

Depiitv  Advisory  Commitifv  Manauf'nwnt 
Officer. 

IFR  Doc.  94-2020,5  Filet!  8-16-94;  8:4.5  am! 
BILUNO  CODE  WM>-01-P 


Environmental  Management  Site 
Specific  Advisory  Board,  Idaho 
National  Engineering  Laboratory 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisor>'  Board  (EM  SSAB). 
Idaho  National  Engineering  Laboratory. 
DATES:  Monday.  August  29.  1994  from 
8:30  am  Mountain  Daylight  Time  (MDT) 
until  6:00  pm  MDT  and  Tuesday, 
August  30, 1994  from  8:00  am  MDT 
until  5:00  pm  MDT. 
ADDRESSES:  Littletree  Inn,  Teton  Room 
(208)  523-5993.  888  North  Holmes 
Avenue,  Idaho  Falls.  ID  83401. 
FOR  FURTHER  INFORMATION  CONTACT: 

Idaho  National  Engineering  Laboratorv 
Information  1-800-708-2680  or 
Stephanie  Jennings  or  Douglas  Broun. 
Advanced  Sciences.  Inc.  Staff  Support 
1-208-529-2002. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Board  will  continue 
to  develop  operating  procedures  and 
identify  and  prioritize  possible 
Department  of  Energy.  Environmental 
Protection  Agency,  and  State  of  Itlaho 
issues  for  Board  recommendations. 
There  will  be  information  presentations 
to  the  Board  regarding  the  Department 
of  Energy  Programmatic  Spent  Nuclear 
Fuel  Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Manag(MiU'nt 
Programs  Draft  Environmental  Impact 
Statement.  The  Board  will  al.so  discuss 
the  contractor  support  servi(,ts  required 
for  Fiscal  year  199.5. 

Tentative  Agenda 

Mondny.  Augufit  2U.  lil^N 

H.OO  a.m. — Sign-in  and  Registration 
8:30  a.m. 

Facilitator  Introduction 

Old  Business 

Housekeeping  Items:  Meeting 
Attendance  Report  Agenda 
Acceptance/Revision  for  Day  1 
M:(M)  a.m. — Budget  Committee  Report 
9:15  a.m. 

Budget  Discussion 


Contractor  Support  Discussion 
9:30  a.m. — Procedure  Committee  Report 
9:45  a.m. — Procedure  Discussion 
10:15  a.m. — Break 

10:30  a.m. — Revise/ Accept  Procedures 
1 1:30  a.m. — Plutonium  Vulnerabilities 

Report 
12:00  p.m.— Lunch  Break 
1:00  p.m.— EPA/State/DOE  Top  Five 

Issues 
l:4."j  p.m.— EM  SSAB-INEL  Issue 

Prioritization 
2:45  p.m. — Break 

3:00  p.m. — Continue  Issue  Prioritization 
3:30  pjn. — Environmental  Impact 

Stntement  (EIS)  Volume  1 — Purpose 

and  Alternatives 
4:30  p.in. — EIS  Volume  1 — Questions 

atKl  .Answers 
4:45  pan. — Break 
5:00  p.ni. 
Public  Comment  Availability 
EIS  Volume  1  Disr.ussion 

6:00  p.m.  Adjourn  Day  1 

Tiicsdvy.  Aiir^iist  JO.  1994 

7:30  a.in. — Sign-In  and  Registration 
8:00  a.in. 

Public  Conmient  Evaluation  from  Dav 

I 
Old  liiiNiness  from  Day  1 
Agfuda  Acceptance/Revision  for  Day 
2 

8:30  a.m. — EIS  Volmne  2 — Purj^ose  and 

Alternatives 
9:15  a.m.— EIS  Volume  2 — Qiuistions 

v.nd  Answers 
9::i()  a.m. — EIS — Clinractcrization  of 

Spent  Nuclear  Fuel  (SNF)  and 

Waste  Streams  as  They  Affect  Idaho 

and  the  INEL 
9:4'(  a.m. — EIS — Transportation  in  Idaiio 
lf):l.')fi.ni— Break 

10:30  n.m. — EIS — Accident  Analysis 
11:0(1  ti.m. — EIS — Environmental 

Cpnsef|uen(:i;s 
12;l)()  p.m. — Lunch  Break 
1:00  p.n\. — ElS-MIIost  Considerations 

and  Trade-Offs 
1;.'',0  [».m. — EIS — Questions  and 

/\iis\vers 
2:00  (i.r!',.— EM  SSAB-INEL  Open 

Discussion  and  Working  Session  on 

ELS  Recommendations/Comment 
2:4.'i  [i.m. — Break 
3:00  p.m. 

Contiiuie  EIS  Working  Session 
i.iraft  EIS  Recommendations/ 

Cx)nuiUMits 
Develop/ Assign  Sub-Committc-es  if 

>Jt!cessary 
4:10  p.m. 
Confirm  Nf-xt  EM  SSAB-INEL  Meeting 

diite(s)  and  Location 
Develop  Draft  Agenda  Items  for  Next 

Meeting 

5:00  p.m. — .'\djourn  Day  2 


A  final  agenda  will  be  available  at  »*^e 
meeting. 

Public  Comment  Availability:  The 
two-day  meeting  is  open  Id  the  public, 
vi'itli  a  Public  Comment  Availability 
session  scheduled  for  Monday,  August 
28.  1994  from  5:00  p.m.  to  6:00  p.m. 
MDT.  The  Board  will  be  available 
during  this  time  period  to  hear  verbal 
public  comments  or  to  review  any 
written  public  comments.  If  there  are  no 
members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  he  fded  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  line  or 
Stephanie  Jennings  or  Doug  Brown  at 
the  addresses  or  telephone  numbers 
li.sted  above.  Requests  must  be  received 
5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  publfc  conmient  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  Due  to 
programmatic  issues  that  had  to  be     -  - 
resolved,  the  Federal  Register  notice  is 
being  published  less  than  fifteen  days 
before  the  date  of  the  meeting.  Written 
comments  will  be  accepted  at  the 
address  above  within  15  days  after 
pub!ic;ation  of  this  notice. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
i;oi>ying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays. 

I:Hsii(-d  iit  Washington.  IX]  on  August  12, 

1994; 

Marcia  L.  Morris, 

Dfjjiitv  Advisory  CommitU^!  Mdiin^^i-mrnt 

Ofjirer. 

IFK  Doc.  94-20203  Filntl  8-lf>-91;  8:45  anij 
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Environmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
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Advisory  Commitfee  mpetini?: 
Environmental  Management'site 
Specific  Advisory  Board  (EM  SSAB). 
Savannah  River  Site. 
DATES:  Monday,  August  22,  1994:  6.00 
p.m. — 7SiO  p.m.  (public  comment 
session);  Tuesday,  August  23,  1994:  830 
a.m. — 4:00  p.m.. 

ADDRESSES:  The  public  comment 
session  will  be  held  at  the  Telfair  Inn, 
326  Greene  St,  Augusta,  Georgia.  The 
August  23  meethug  will  be  held  at- 
Building  70.3-41A,  U.S.  Department  of 
Energy  Savannah  River  Site,  Aiken, 
South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Hennan,  Manager,  Environmental 
Restoration  and  Solid  Waste, 
Department  of  Entrgy  Savannah  River 
Operations  Omte,  P.O.  Bo.x  A,  Aiken 
S.C.  29802  (803) 725-8074. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Monday.  August  22,  m'J4 

6:00  p.ni.— Public  Comment  Session  (.5- 


bemg  published  less  than  fifteen  days 
before  the  date  of  the  meeting.  Written 
comments  will  be  accepted  at  the 
address  above  15  days  after  publication 
of  this  notice. 

Minutes:  The  minutes  of  this  meeting 
Hill  be  available  for  public  review  and 
TOpying  at  the  Freedom  of  Information 
Public  Reading  Room.  IE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Tom 
Heenan,  Department  of  Energy 
Savannah  River  Operations  Office,  P  O 
Box  A,  Aiken,  S.C.  29802,  or  by  calling 
him  at  (803)-725-8074. 

Is.-Hi«!d  .It  Washington.  DC  on  Aucvst  12 
1994.  h     '  "^. 

Marcia  L.  Morri.s, 

Depiit}  Advisory Cnwmitttv Monaiifinrnt 
Officfr. 

IFR  Doc.  94-20202  Filed  8-16-94;  8:4.5  iim| 
BILUNG  CODE  645(M)1-M 
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minute  rule) 
7:00  p.m.— Adjourn 

Tiifsdny,  Aiii^siyt  23,  V.)04 

8:00  a.m.— Registration 
K:30  a.m.— Briefings  on  (he  high-level 
waste  progr.im  at  SRS,  the  board's 
bylaws,  and  the  annual  SRS 
Environmental  (Monitoring)  Report 
for  1993 
3:30  p.m.— Public  Co.-nment  Session  (5- 

minute  rule) 
4:00  p.m.— Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  old  business,  new 
business,  items  added  to  the  agenda, 
and  administraiivedetnils. 

A  final  agenda  will  be  available  at  the 
meetiiiu  Monday,  August  22,  1994. 

Puhli:  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  ihe.Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining.to  agenda  items  should      , 
t:ontact  Tom  H-enans  office  at  the 
addre.ss  or  telephone  number  li.sted 
above.  The  Designated  Federal  official  is 
empowered  to  c.ondur.t  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  a  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
pre.sent  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  the  Federal  Regi.ster  notice  is 


Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub 
L.  No.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meHing: 
DATES  AND  TIMES:  September  12,  1994,  9 
a.m.-5  p.m.;  September  13,  1994,  9 
a.m.-3  p.m. 

PLACE:  Ramada  Plaza  Hotel,  10  Thomas 
Circle,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman,  The  Advisorv- 
Committee  on  Human  Radiation 
Experiments,  1726  M  Street.  NW..  Suite 
fiOO,  Washington,  DC  20036.  Telephone- 
(202) 254-9795  Fax:  (202) 254-9828. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

^  The  Advisory  Committee  on  Human 
Radiation  Experiments  v.;,';  established 
hy  the  President.  Executive  Order  No. 
12891.  January  15,  1994.  to  provide 
advice  and  recommendation.-,  on  the 
ethical  and  scientific  star.dards 
appli'.nhle  to  human  radiation 


experiments  carried  out  or  sponsored  by 

the  United  States  Governuient.  The 

Advi,sor\  Committee  on  Human 

Radiation  E\peri:nents  reports  to  the 

Human  Radiation  Interagency  Working       Transcript 

Croup,  the  members  of  whit  h  ii.chide 

the  Sw.-.'tary  of  Energy,  the  Secretary  of 

Defense,  the  Sui:rptar\  of  Health  and' 

Human  Sen'ices,  the  Secretary  of 

Vel!;rnus  Affairs,  the  Attorney  General, 


the  Administrator  of  the  National 
Aeronautics  and  Space  Administration 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Monday.  September  12.  1994 

9  a.m.— Call  to  Order  and  Opening 

Remarks 
9:10  a.m.— Briefing  on  Background 

Issues.  Advisorv  Conimiltee 

Mem  hers 

10:45  a.m.— Break 

11  a.m_— Briefing  of  Background  Issu.-s. 

Advisory  Commitfee  M"mbers 

(continue) 
12:15  p.m.— Lunch 
1:15  p.m.— Discussion.  Sl.-Uusand 

Strategies  of  Document  Collwlion 

and  Review 
3:15  p.m.— Break 
3:.30  p.m.— Publii,  Coin;ni>nt  (  5  minute 

nile) 

5  p.m.— Meetiiif  Adjourn 
Tuesday.  SeptenthiT  13.  1'JU4 

9  a.m.— Opening  Remarks 
9:15  a.m.— Discussion.  Status  of 

Document  Collection  and  Review 
10:45  a.m. —Break 
11  a.m. — Discussion.  St.ntus  of 

Document  Coile<  tion  and  Review 

(continued) 
12:15  p.m.— Lunch 
1:30  p.m.— Discu.->sion,  Siatus  of 

Document  Cu!l.(  tion  and  Review 

(c.ontinc^id) 
3  p.m.— Meeting  Adjourned 

A  final  agenda  will  he  available  at  Ihe 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  chairperson  is  empovven-d  to 
conduct  the  meeii:ig  in  a  fashion  that 
will  facilitate  the  ordeHv  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  written  slatem.ent 
with  the  Advisory  Committee  will  be 
permitted  to  do  so.  either  befnn^  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  a  3  minute  oral  statement 
should  contact  the  Advisorv  Committee 
at  the  address  or  telephone'number 
listed  above.  Reque.sts  must  be  received 
at  least  five  business  days  prior  to  the 
meeting  and  reasoiiahle"provi.>.-ions  will 
be  made  lo  include  the  pn.!sentation  on 
the  agenda. 


Available  fur  public  review  and 
'  opying  at  the  office  of  the  Advisory 
Committee  at  the  address  listed  above 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday  except  Federal  hol'idavs. 
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IssumI  at  Washington  DC  on:  August  12. 
1994. 
Marcia  L.  Morris. 

Deputv  Advisory  Cnmmittpf  Manngrment 

Officc'r. 

|FR  Doc.  94-20204  Fil»;d  8-l(i-94;  8:45  aiul 

BILUNG  CODE  64SO-01-P 


Assumptions  and  Methodology 
Document  for  the  Spent  Nuclear  Fuel 
Management  Cost  Evaluation 

agency:  Department  of  Energy. 
ACTION:  Notice  of  availnbility. 

SUMMARY:  The  IDeparlment  of  Enerpv  hi^s 
is.sued  an  Assumptions  and 
Methodology  Document  for  a  cost 
evaluation  of  the  management  of  S()eiit 
Nuclear  Fuel,  which  discusses  the 
assumptions  and  methodologies  tfiat 
uill  be  used  by  the  Department  in 
preparing  a  cost  evaluation  report.  Th*- 
Department  invites  intcrc-Jted  agencies, 
organizations,  and  the  general  public  to 
provide  comments  on  the  Assiimptinn-^ 
ami  Methodology  Document. 

DATES:  All  comments  on  the 
.Assumptions  and  Methndolog> 
Document  a.-^  due  by  September  .id. 
IQ04.  The  Department  will  consider  all 
(onunents  received  befort;  preparing  the 
Cost  Evaluation  Report,  sctifnliiled  for 
release  in  April,  199.'). 
ADDRESSES:  The  .Assumptions  nnd 
Methodology  Document  is  available  in 
Department  of  Energy  Public  Reading 
Runins  and  Inforniation  Locations, 
ul'.ich  are  listed  below.  Conuni;nts 
should  be  .sent  to:  Public  Comment  on 
the  Assumptions  and  Methodriiogy 
Document.  Altentinn:  Brooks 
VVeingartiu^r.  DOE  Idaho  Operations 
Office.  P.O.  Box  lf.2.-..  Idaho  Falls. 
Idviho,  a;?402-lf>25.  Copies  of  the 
Assumptions  and  .Vlethodology 
Document  may  be  obtainiMl  by  writing 
to  the  at)Ove  address,  or  liy  chilling  1- 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr 
Brooks  VVeingartner,  V.S  Department  nt 
Energy.  Idaho  Oj>e.'"ations  Of!n>',  H.'in 
Energv  Plaza,  MS  2.518,  Id.ilio  Fails. 
Idaho',  H1401,  at  (208)  .=)2f^7()4:t. 
SUPPLEMENTARY  INFORMATION:  Diiring  jl-.e 
last  fifty  years,  the  D«*partmpfit  of 
Energy  has  engaged  in  f;\tensi\e  nuciinr 
energy  o{)erations  that  have  maile  large 
(.ontributions  to  our  national  defense 
and  knowledge  of  ruK.lear  li'(.hnology. 
In  the  process,  substaiitial  quantities  of 
spent  nuclear  fuel  were  generated.  The 
Department  mu.st  managj;  that  spent 
luiclear  fuel,  and  a  nuu:h  smaller 
amount  (hat  will  be  generated  over  the 
next  40  years,  until  final  def:isions  about 
its  ultimate  disposition  are  made. 


In  June  1994,  the  Department  issued 
the  Department  of  Energy  Programmatic: 
Spent  Nuclear  Fuel  Management  and 
Idaho  National  Engineering  Laboratory 
Environmental  Restoration  and  Waste 
Management  Programs  Draft 
Environmental  Impact  Statement  (SNF 
&  INEl.  EIS)  (DOE/EIS-0203-D)  for 
review  and  comment.  A  Notice  of 
Availobility  was  issued  on  hme  24,  l't94 
(.59  FR  32r.88).  The  SNF  &  INEL  ELS 
evaluiites  potential  environmental 
impacts  that  may  occur  under  several 
differprU  aittrnatives  for  managing  spent 
nucltjnr  fuel  over  the  next  40  years. 

Poti^nlial  m.onetarv  co^^ts  nssociat(;ri 
With  implementing  the  sjhuU  nuc:!car 
fi'.el  iiianageni'jnt  alternatives  will  be 
(.onsiriered  in  the  Department's 
decision-making  on  the  aheniaii\es 
identified  in  the  EIS.  The  Cost 
Eval  Jaliou  ReiHirt  will  also  contain 
other  information  (for  example, 
estinifited  t:(>sts  of  disposal  in  a  geologic 
repo:<i!i)ry)  uhich  will  be  ust:hd  in  tlse 
Depariiiuiut's  efforts  to  est.'hiish 


I  if 


e-cvt.lt' 


jroiir.un 


f).isi;lii;e  eslimnt(!s  for  ' 
costs. 

Su<:li  information  is  relevant  to  tiie 
Department's  environnu»ntal  restoration 
and  waste  management  resp.onsihilities 
and  is  being  consolidated  into  the 
Bast-line  En\  ironmental  Maiuigemcut 
R'  jiort  to  be  issued  later  this  year. 

Cost  tivaluiition  Report 

T!if  Department  is  seeking  public 
liiput  on  the  .Assumptions  and 
Me'tir)doiogv  DocumeiU.  which  is  to  be 
used  in  preparing  the  Clnst  Evaluation 
Report.  The  C-nst  Evaluation  Report  will 
be  Uiiule  a\ailable  to  ttie  public  before 
til"  I-IIS  R(H:ord  of  Decision  is  issued  in 
lum-'I'in.').  Portions  of  this  evaluation 
are  .iiiiong  the  many  lac  tois  that  will  be 
considered  by  the  Department  when 
prepliring  the  EIS  Ret:ord  of  Decision. 

Stnpp  of  the  Cost  Fvnlualinn 

riie  .Xsiumptions  and  MetiuKlulogy 
n)(i(  iiiiii-nt  [iresents  the  approach  to  l)e 
Used' in  d I -v eloping  tli>'  i;t)st  evaluation, 
uhiijli  lias  t'.Mi  primary  (nirposcs:  to 
I  (inipaii;  the  numetary  costs  of  the 
iltf'rr:]'ivt;s  discussed  in  the  SNF  and 
INia..  LIS  ,md  to  explore  estiuialecl  lilf- 
<.\(.le  I  ('>ts  to  be  used  as  relevant 
i:il(ini..i!ion  to  the  Dcj)artmcnt's 
(•n\  ifoinnental  restoration  and  waste 
matui''"r;ient  responsibilities.  Th';  Cost 
Ev:iU::i!inii  R(.'pc)rt  will  adiiiess  a 
rea-^O'ir.iiie  range  of  jiolential  spent 
luu.lt  ,ir  fuel  management  project 
exp«:i-;cs,  which  (rieperuling  ujjon  the 
alterjia.iivr)  include  potential  costs  for 
a-search  and  de\elopnu'nt.  plant  and 
equipment,  operations  and 
maintenance,  capital/construrlion, 
(li'cdnimissioning  and  deccuitamiuatimi, 


and  potential  costs  associated  with 
disposal.  Some  spent  nuclear  fuel 
management  dec:isions  may  not  be  made 
for  several  years.  Future  selection  of 
technologies  or  decisions  on  how  to 
prepare  some  fuels  for  storage  or 
disposition,  for  example,  may 
significantly  affect  cost.  Therefofe.  only 
relative  predictions  of  these  costs  can  he 
made  at  this  time. 

Assumptions: 

The  assumptions  used  in  the 
Assumptions  and  Methodology 
Document  c:over  three  tiers; 

Tier  1:  Progranunaiic  assumptions 

reP.ecting  current  Department  policies 

and  directives. 
Tier  2:  Iinplemenfatit)n  of  Shte-specific 

assumptio:;s  reflecting  a  site-specific 

[ilaiuiing  basis. 
Tier :!:  Technical  assumptions  basetl  on 

expert  knowlfjdge  an<i  lociil 

conditions. 

.-\ssuin[itions  will  he  based  on: 

•  When,  where,  aiul  how  spent 
iuu;learfu(d  will  In;  managed  and 
dispositioned 

•  Technologies  and  requireiufiits  lur 
sJa!)ilrzation  (including  processing], 
■storage,  transport,  aiul  licensing 

•  The  time  fr:une  reipiired  for  various 
f.ictors  in  in;i!iaging  spent  nude.'ir  hiv!. 

•  I'acilitv  lifespan,  upgrades,  new 
building,  def.ontamination  and 
deciunmissioiiing. 

Motlu)dologv; 

Tlu!  .Assumptions  and  Mcthodoloi'.v 
Dociunent  isiiUiMided  to  provide  a 
nietliodologv  for  a  relative  (:omp.iris(.:i 
of  costs  that  (.(luld  be  involved  in 
Dfjvirtmenl  ot'Lnergv  spcmt  nuclear  fu<"l 
management.  The  D(JE  sites  aheadv 
engaged  in  spent  nuclear  fuel 
management  ;>.r:livities  will  \tt:  rvalualeil 
to  dft(!rmiru^  the  feasibility  of  utili/iug 
existing  facilities  and  the  costs  ot 
ope:-aling  and  maintaining  iho-e 


lariiiti 


OS.  Ceilain  fuiu  tions  oi  ! 


.umnes 


arc  not  available  at  iU\  sites  muiiT  all 
management  strategies  ami  aitiTiiatives. 
Ceneric  facility  descriptions  and 
associated  costs  will  be  d(;\ eloped  to  fill 
the  gaji  between  existing  and  nt^edt-d 
fat.ilitif^s. 

To  defiiu>  the  possible  spread  c>f  cos!^ 
for  each  alternative.  To  the  extent 
prac:ticable.  estimates  will  be  based 
upon  historic  data;  analyses  of  similar 
activities  ami  projecting  co.st  to  provide 
estimates  for  new  actions;  ust;  of 
estimates  developed  in  other  programs 
that  address  some  aspect  of  spent 
nuclear  hiel  management;  and  expert 
opinion. 
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DOE  Public  Reading  Rooms 

U.S.  Department  of  Energy,  Oakland 
Operations  Office,  Environmental 
Information  Center.  1301  Clay  Street 
Room  700  North,  Oakland.  CA  9461 ''' 
(510)  637-1762.  Monday-Friday:  8:30 
a.m.  to  5:00  p.m. 

U.S.  Department  of  Energy.  Rocky  Flats 
Office,  Public  Reading  Room,  Front 
Range  Community,  College  Library 
3645  West  112th  Avenue.  Level  B,  ' 
Center  of  the  Building.  Westminster. 
CO  80030,  (303)  469-4435.  Monday '& 
Tuesday:  10:30  a.m.  to  6:30  p.m., 
VVednesday:  10:00  a.m.  to  4:00  p.m., 
Thursday:  8:00  a.m.  to  4:00  p.m. 

li.S.  Department  of  Energy, 
Headquarters,  Freedomof  Infonr-ation 
Reading  Room.  lE-100  Forrestal 
Building,  1000  Indopendenc  e  Avcnu(>. 
SW.,  Washington,  D.C.  1058.'"),  (202) 
586-6020,  Mond.Tv-Friday:  fl  00  a  m 
to  4:00  p.m. 

U.S.  Department  ofEnergv,  Idaho 
Operations  Office,  Piihl'i.,  Reading 
Room,  1776  Science  Center  Drive, 
Idaho  Falls,  ID  83402,  (208)  r)26-ni62. 
Monday-Friday:  8:00  a.m.  !o  r.:00 
p.m. 

U.S.  Depa.rtment  of  Energy,  Chii  ago 
Operations  Office,  PuhHc  Rending 
Room,  liniversity  of  Illinois  at 
Chicago  Library,  Coveriimcnl 
Documents  Section,  801  .Soufh 
Morgan  Sirer-t,  Chi(..igo,  !L  60607 
(312)  006-2738,  Mondnv-Fridav:  8:00 
a.m.  to  10:00  p.m.,  Saturday:  10.00 
a.m.  to  5.00  p.m. 
l.'.S.  Department  of  Eufrgv, 

Albuque.rque  Operations  Ollii..'. 
-Public  Reading  Room,  National 
Atomic.  Museum,  2()3.'.H  \Vvo-!iii)'; 
Boulfvnrd.  SE.  .Aibufjui^nju'c!.  K\f 
87185,  (.-,05)  8  4.5-4378.  Miindav- 
Friiiay:  0:00  a.m.  to  5:00  p.ni. 
U.S.  Dc;.nrtniimt  ofEnergv,  Nev.ni.. 
Op;:i.,.io!is  Orfi(.(..  Piii)li(  K.>,i(li;ig 
Room,  C^oordinatiou  .ind  InforniatioM 
Center,  3084  South  Highland  Drhn. 
Las  Vegas.  NV  80106,  (702)  2'i5-073] 
Mondav-Frid.iy:  7:t)i)  .i.ni.  I-)  4:00 
p.m. 
I  '.S.  DepartmL;nt  of  Ent-rgy.  J-crn.iid 
Field  Office.  Public  Environnienl.il 
Center,  JANTER  Building  1084.-,. 
Haniilton-Cleves  Higbwav.  Harrison. 
OH  45030.  (513)  7.38-0164,  Monday, 
Thursday:  9:00  a.m.  to  8:00  p.m., 
Tuesday.  Wednesday,  Fridav:  9:00 
a.m.  to  4:30  p.m.,  S;i"liirdav:'9.()0  a.u) 
to  1:00  p.m. 
U.S.  Departni(>nt  of  Energy.  Savannah 
River  Operations  Office,  Public 
Reading  Room,  Road  lA,  Building 
703A,  D232.  Aiken,  SC  29802,  (803) 
72.5-1408,  Monday-Thursday:  8:00 
a.m.  to  11:00  p.m.;  Fridav:. 8:00 a.m. 
to  5:00  p.m.,  .Saturday:  10:00  a.m.  to 


42217 


5:00  p.m.,  Sunday:  2:00  p.m.  to  11:00 
p.m. 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  Public  Reading" 
Room,  55  Jefferson  Avenue,  Oak 
Ridge,  TN  37831,  (61,s)  576-1216, 
Monday-Friday:  8:00  a.m.  to  11:30 
a.m.  and  12:,30  p.m.  to  5:00  p.m. 

U.S.  Department  of  Energy,  Richland 
Operctions  Office,  Public  Reading 
Room,  Washington  State  University 
Tri-Cifies,  100  Sprout  Road,  Room' 
MOW.  Richland,  WA  99352,  (.509) 
376-8583,  Monday-Friday:  8:00  a.m. 
to  12:00  p.m.  and  1:00  p.m.  to  4:00 
p.m. 

Navy  Infonnation  Locations 

.Vor/o/A  .Xnv.il  Shipyard 

Chesapeake  Central  Lihrarv .  298  Ced.^r 
Rd..  ChesapcMki;,  VA  23320-.'i512. 


(804)  436-8300.  Monday-Th 


ur«'(iav: 


9:00  a.m  to  9:00  p.m.,  Friday- 
Saturday:  9:00  a.m  to  500  p.m.. 
Sunday:  1:00  p.m  to  5:00  p.m. 

Newport  News  Public  Lihrarv.  Grissoin 
Branch,  306  Desbazor  Dr.,N.-vvporl 
News,  VA  23602,  (804)  886-7H9i,. 
,M')H(i;iy-Thursday:  9:00  a.m.  1,)  9. 00 
p.m.,  Fridav-Snturd.iv:  9:00a  in   tf) 
6:1)0  p.m. 

Kirn  Library,  301  East  Ciiv  Hall  Ave., 
Nnrlolk.  VA  23510.  (804J  441 -2429. 
Mi)n(i,i\-ri)i:rs(iav:  9:00  a  in.  to  9:f)0 
p.m..  i'riday:  9;00  a.m.  to  5::<0  p.m.. 
.Saturday:  9:00  a.m.  to  5:00  p.m. 

Ham[)ton  j'ublic  I.i!)rary.  4207  Vi:  tori;) 
Buu'i-v.-ii-d.  ILui/pIon.  VA  23n(i9.  (804) 
727-1 1.'-)4.  Mun(l,iy-Thiir.s<i..v    9.01) 
a.m.  to  9:00  j).m..  Fri(i.i\-S;,;'i;rday: 
9  IK)  am.  to  5:00  p.;:). 

Piirl.si'.ic-ith  Public  Lii)rar\.  Main 
Braiii.i!.  601  C:onrt  St..  !'(ir1--t>)n^;i!j 
VA  2;r04,  (804)  39.)-;i.-)Ul.  M,-.,.d..y- 
Tl)iirs(i,iy:  9:00  a.m  to  9:00  n.ni. 
Friit,!\-.S.)t;irda\ :  9:00  ,,■.!■,  r',i  '■,:()t) 


p.n:. 
^iriiii!;.!  licath  (en  Ind  Lii.-r.uv:  41(10 
Virgiiii.i  HiMi  h  Hlvd  ,  Vjrgini.i  Bc,-,r.b, 
VA  2.i4.-2,  (804)  4:n--i00'l,  Mondav- 
rinirsd.iy:  )0:0i)  .in..  to  9  1)!)  p.ni,.  " 
Frid;n-Satiu(i;iy:  10:00  ,!..n.  to  5:00 
p.m..  Sunihv. :  I.OOiij;.  .!i) .', do  p.m. 

Kils.ip  Rigiijuai  Lihrarv.  )3(jl  Svlvan 
VVav.  HrenuTlon.  WA  98310.  ('20(1) 
377-7r>0],  Mondny-Tliursd.n:  !)::n) 
a.m  to  9.00  p.m.,  Fridav -.S.iturd.iy: 
9:30  .i.ui  to  .-)  30  j).n!  ,  Sunday:  12  30 
l).m.  to  5:30  p.m. 

Kitsap  Regional  Libarv.  Downtown 
Branc.h.  612  5lh  Ave.,  Brem.Tlon   \VA 
98310.  (206)  377-3955,  Mondav- 
Frid.iv:  10:00  ;i.m.  to  6:00  p.m." 

Su7.z.iiio  Library.  S.M25.  University  ol 
Wasliingltjn  Lii)r.iries.  University  of 
W;>sliingtun.  .Sealil(>,  WA  9818.',,  (20(i) 


543-9158,  Monday-Thursday:  7:30 
a.m.  to  12:00  midnight,  Friday:  7:30 
a.m.  to  6:00  p.m..  Saturday:  9:00  a.m. 
to  5:00  p.m.  Sun.  12.00  p.m.  to  12:00 
midnight 

Portsmouth  X'avnl  Shipyard 
Rice  Public  Library,  8  Wentvvorth  St 
Kittery,  ME  03904,  (207)  439-1553. 
Monday-Wednesday,  Fridav:  10:0t) 
a.m.  to  5:00  p.m.,  Thursday:  10:00 
a.m.  to  8:00  p.m.,  .Salurd.ay:  1000  a  m 
to  4:00  p.m. 
Portsmouth  Public  Lihrarv ,  8  Islington 
St.,  Port.smouth.  NH  03801.  (804)  39.3- 
8.501.  Monday-Thursdav:  9:00  a.m.  to 
9:00  p.m.,  F.nday-Saturday:  9:00  a  m 
to  5:00  p.m. 

Pr'cirl  Hfirhnr 

Aiea  Public  Library.  99-143  Monahia 
Rd..  Aic>a,  HI  96701.  (808)  488-2654. 
Monday,  Thursday:  10:00  a.m.  to  8:00 
p.m..  Tuesday.  Wednesdav,  Friday. 
.Saturday:  10:00  a.m.  to  5:(">0  p.nc  ' 

Hawaii  State  Library.  478  S.  King  St.. 
Honolulu,  HI  9fi81.3.  (8()8J  .'5 86-3 .5 .H.'-,. 
Mondav .  Uednesday,  Frid.ty. 
Saturday:  9:00  a.m.  io  5:00  p.i>,.. 
Tuesday.  Thursdav:  9:00  a.f:i  to  ;^(lo 
p.m. 

I'l-arl  Citv  Publii  Lilirarv.  1138 
Waimano  Hon.e  Rd..  i'earl  Cjtv.  HI 
96782.  (808)  45.5-4134.  Mor.dav- 
VVedn-sdav:  10 OO  .i  rn.  to8  00  p.m  . 
■I"hu:<-d,iv-Siiturri,:\:  10.00  a. u!   to 
5:t)0  p  i>i  ,  Si.'i!iay:'l:00  p.m.  to  5  00 

p  IV. 

I'l  arl  H.irl)or  Naval  Base  Libr.irv.  Cod.' 
9i)L.  lf>14Maki:!.-,pa  Dr..  Pearl  H.-iri.or 
HI  96860- .T3.-)0.  (HOHj  471-82.',!t. 
Tuesday- liiiirsdav:  10:00  a  ni.  to  7:00 
p.m..  Frid,n-S.iturd,!V  :  9:00  ;,.i;)   to 
5:00  |).m. 

A.-.ssi'/i;nL;  .S//(' 

Albaiiv  Pi.blii  I  iijr.nv  .RvUm  m  e  .md 
Adult  S.rvi(..s,  Ihi  Wasiiingion  Avf. 
Aiii;,u\.  \^'  l^JIO.  (-,  iHJ44''-:!380. 
Mond.iy-TlKiisd.iy.  9:00 a.m  to  9:00 
p.nc.  Friday:  9:01)  a.m  to  6:!)()  p.;n.. 
.S.iturday:  ')":()()  ^i.m.  to  .'•.:r)0  ji.uc 

.S.ir.iiDg,,  Spri.igs  Pt,\,\h.  Library.  320 
Brorulway,  .Saiatoga  Springs,  .NY 
12866,  MomJ:iy-']  hursdav:  9:00  a.nc 
to  9:00  |>.i:!..  Friday:  9:00a. m.  to  6:00 
p.m..  S:.ti,ni,i\ :  9:00  a.m.  to  5 OO  p.m.. 
Suiid;i\:  1:00  |).i:j.  to  .S:00  p.nc 
.*-'  h('nect,id>  County  Lihrarv,  99Clintiin 
St..  ,Si  iiruei  tndv .  NV  12.305.  (518) 
388-451 1.  -Mondav-Thursday:  9:00 
a.m.  to  9:00  p.m.,  Fndav-.Snturday: 
9:00  a.m.  to  5.00  p.m. 

Other  Infonnation  Lot.alions 

Main  Library.  University  of  Arizona, 
Tu(  son,  .-</  85721.  (W)2)  ^V2^-^,4^■^. 
.Sihool  Hours:  Sundav-Thursday : 
8  00  a.m.  to  100  a.m.'.  Fridav- 


42218  Federal  Register  /  Vol.  59,  No.  158  /  Wednesday.  August  17,  1994  /  Notices 


Saturday:  9:00  a.m.  to  5:00  p.m.. 
Summer  Hours:  Monday-Thursday: 
7:30  a.m.  to  11:00  p.m..  Friday:  7:30 
a.m.  to  6:00  p.m.,  Saturday:  10:00  a.m. 
to  8:00  p.m..  Sunday:  12:00  noon  to 
11:00  p.m. 
Main  Library,  University  of  California  at 
Irvine,  Government  Publications 
Receiving  Dock,  Irvine,  CA  92717. 
(714)  856-7290,  School  Hours: 
Monday-Thursday:  8:00  a.m.  to  7:00 
p.m.,  Friday:  8:00  a.m.  to  5:00  p.m.. 
Saturday-Sunday:  1:00  p.m.  to  5:00 
p.m.  Summer  Hours:  Monday-Friday: 
8:00  a.m  to  5.00  p.m..  Saturday- 
Sunday:  1:00  p.m.  to  5:00  p.m. 
Pleasanton  Public  Library — Reference 
Desk,  400  Old  Bemal  Avenue, 
Pleasanton,  CA  94566,  (510)  4B2- 
3535.  Monday,  Tuesday:  1:00  p.m.  to 
8:00  p.m.,  Wednesday,  Thursday: 
10:00  a.m.  to  6:00  p.m.,  Saturday:  2:00 
p.m.  to  6:00  p.m.,  Sunday:  1:00  p.m. 
to  5:00  p.m. 
San  Diego  Public  Library.  820  "E" 
Street.  San  Diego,  CA  92101  (619) 
236-5867.  Monday-Thursday:  10:00 
-  a.m.  to  9:00  p.m..  Friday-Saturday: 
9:30  a.m.  to  5:30  p.m..  Sunday:  1:00 
p.m.  to  5:00  p.m. 
Denver  Public  Library.  1357  Broadway. 
Denver,  CO80203.'(303)  640-8845. 
Monday-Wednesday:  10:00  a.m.  to 
9:00  p.m..  Thursday-Saturday:  10:00 
a.m.  to  5:30  p.m.,  Sunday:  1:00  p.m. 
to  5:00  p.m. 
George  A.  Smathers  Libraries,  Library 
West.  Universitv  of  Florida  Library. 
Room  241.  P.O.Box  117001. 
Gainesville,  FL  32611-7001,  (904) 
392-0367,  Monday-Thursday:  8:00 
a.m.  to  9:30  p.m..  Friday:  8:00  a.m.  to 
5:00  p.m.  Sunday:  2:30  p.m.  to  9:30 
p.m. 
.Mlanta  Public  Library.  1  Margaret 
Mitchell  Square,  Atlanta.  GA  3030:!. 
(404)  730-1700,  Monday;  9:00  a.m.  to 
6:00  p.m..  Tuesday-Thursday:  9:00 
a.m.  to  8:00  p.m..  Friday:  9:00  a.m.  to 
5:00  p.m.,  Saturday;  10:00  a.m.  to  5:00 
p.m. 
Ucese  Library.  Augusta  College.  2500 
Walton  Way.  Augusta,  GA  30904- 
2200.  (706)  737-1744.  School  Hours: 
Monday-Thursday:  7:45  a.m.  tu  10:30 
p.m..  Friday:  7:45  a.m.  to  5:00 
p.m.;Saturday:  9:00  a.m.  to  .=):00  p.m.. 
Sunday:  1:30  p.m.  to  9:30  p.m.; 
Summer  Hours:  Monday-Friday:  H:0() 
a.m.  to  5:00  p.m. 
Chatham-Effingham-lJberty  Rt;';ional 
Library,  2002  Bull  Street.  Savannah, 
GA  31401.  (912)  234-5127.  Monday- 
Thursday:  9:00  a.m.  to  9:00  p.m., 
Friday:  9:00  a.m.  to  6:00  p.m.. 
Saturday:  10:00  a.m.  to  6:00  p.m. 
Parks  Library.  Iowa  State  University, 
Government  Publications  Department, 
Ames.  lA  50011-2140.  (515)  294- 


3642.  School  Hours:  Monday- 
Thursday:  7:30  a.m.  to  12:00 
midnight,  Friday:  7:30  a.m.  to  10:00 
p.m.,  Saturday:  10:00  a.m.  to  10:00 
p.m.,  Sunday;  12:30  p.m.  to  12:00 
midnight;  Summer  Hours:  Monday- 
Thursday:  7:30  a.m.  to  10:00  p.m.i 
Friday:  7:30  a.m.  to  5:00  p.m., 
Saturday:  12:30  p.m.  to  5:00  p.m., 
Sunday-  12:30  p.m.  to  10:00  p.m. 

Boi.se  Public  Library,  715  South  Capitol 
Boulevard.  Boist\  ID  83702,  (208) 
384-4023,  Monday,  Friday:  10:00  a.m. 
to  6:00  p.m.,  Tuesday-Thursday: 
10:00  a.m.  to  9:00  p.m.,;  Saturday: 
1:00  p.m.  to  5:00  p.m. 

Idaho  Department  of  HeaUh  and 
Welfare,  Idaho  National  Engineering 
Laboratory  Oversight  Program  Library. 
1410  North  Hilton,  Boise,  ID  83706, 
(206)  334-0498,  Monday-Friday:  8:00 
a.m.  to  5.00  p.m. 

Idaho  State  Library,  325  West  State 
Street.  Boise.  ID  83702,  (208)  334- 
21,52.  Monday-Friday:  9:00  a.m.  to 
5:00  p.m. 

Shoshone-Bannock  Library,  Bannock 
and  Pima  Streets.  HRDC  Building. 
Fort  Hall.  ID  83203,  (208)  238-^882, 
Monday-Friday:  8:00  a.m.  to  4:30 

pnj. 

Idaho  Falls  Public  Library,  457 
Brondway.  Idaho  Falls,  ID  83402, 
(208)  529-1462.  Mondav-Thursday: 
8:00  a.m.  to  7:00  p.m.  Friday:  8:00 
a.m.  to  5:00  p.m.,  Saturday:  9:00  a.m. 
to  1:00  p.m. 

University  of  Idaho  Library,  Royburn 
Street,  Moscow,  ID  83844-2353,  (208) 
H85-6344,  Monday-Friday:  8:00  a.m. 
to  12:00  midnight,  Saturday:  9:00  a.m. 
to  12:00  midnight,  Sunday:  10:00  a.m. 
to  12:00  midnight 

Pocatello  Public  Library,  812  East  Clark 
Street.  Pocatello.  ID  83201.  (208)  232- 
1263.  Mondav-Thursday:  10:00  a.m. 
to  9:00  p.ni  .  Friday-Saturdny:  10:00 
a.m.  to  fiiO')  p.m. 

Twin  Falls  Public  Library,  434  Second 
Street  East,  Twin  Falls',  ID  83301, 
(2(M!)733-29R4,,Monday-Thursday: 
in:(lt)  a.m.  to  fi;00  p.m,  Friday:  10:00 
a.m.  to  5:00  p.m..  Saturday;  12:00 
noon  to  5:00  p.m. 

Main  Library,  Third  Floor,  University  of 
Illinois,  8U1  South  Morgan,  Mail  Code 
234.  Chicago,  IL  60607.  (312)  41.3- 
2594.  .Monday-Thursday:  7:30  a.m.  to 
10:00  p.m..  Friday:  7:30"a.ni.  to  5:00 
p.m..  Saturday:  10:00  a.m.  to  5:00 
p.m.;  Sunday;  1:00  p.m.  to  9.00  p.m. 

Docurnents  Library,  2()0-D,  University 
oi  Illinois.  1408  W.  Gregory  Drive. 
Urbana.  IL  61801. (217)  244-2060. 
School  Hours:  Monday-Thursday: 
8:(M)  a.m.  to  12:00  midnight,  Friday: 
8:00  a.m.  to  6:00  p.m..  Saturday:  9:00 
a.m.  to  6:00  p.m..  Sunday:  1:00  p.m. 
to  12:00  midnight  Summer  Hours: 


Monday-Thursday:  8:00  a.m.  to  9:00 
p.m..  Friday:  8:00  a.m.  to  6:00  p.m. 
Saturday:  9:00  a.m.  to  5:00  p.m.. 
Sunday:  1:00  p.m.  to  5:00  p.m. 
Engineering  Library,  Purdue  University, 
West  Lafayette,  IN  47907,  (317)  494- 
2871.  School  Hours:  Monday-Friday: 
8:00  a.m.  to  12:00  midnight.  Saturday: 
9:00  a.m.  to  5:00  p.m..  Sunday:  12:00 
noon  to  12:00  midnight  Summer 
Hours:  Monday-Friday:  8:00  a.m.  to 
8:00  p.m. 
Manhattan  Public  Librar>'.  Julliette  and 
Poyntz.  Manhattan.  KS  66502.  (913) 
776-4741.  Monday-Friday:  9T00  a.m. 
to  9:00  p.m..  Saturday:  9:00  a.m.  to 
6:00  p.m..  Sunday:  2:00  p.m.  to  6:00 
p.m. 
Massachusetts  Institute  of  Technology. 
Science  Library,  160  Memorial  Drive 
Building  14^  Cambridge,  MA  02139, 
(617)  253-5685,  Monday-Thursday: 
8:00  a.m.  to  12:00  midnight,  Friday, 
Saturday:  8:00  a.m.  to  8:00  p.m.; 
Sunday:  12:00  noon  to  12:00  midnight 
O'Leary  Library,  University  of 
Massachusetts,  1  University  Ave, 
Lowell,  MA  01854.  (508)  934-3205. 
School  Hours:  Monday-Thursday: 
7:30  a.m.  to  11:00  p.m.,  Friday:  7:30 
a.m.  to  5:00  p.m.;  Saturday:  10:00  a.m. 
to  6:00  p.m..  Summer  Hours: 
Monday-Friday:  8:30  a.m.  to  9:00 
p.m.,  Sunday:  2:00  p.m.  to  7:00  p.m. 
Worcester  Public  Library,  3  Salem 
Square,  Worchester,  MA  01608,  (508) 
799-1655,  Monday,  Wednesday: 
12:00  noon  to  9:00  p.m.,  Tuesday: 
10;00  a.m.  to  9:00  p.m.,  Thursday- 
Saturday:  10:00  a.m.  to  5:30  p.m. ' 
Belhesda  Public  Library,  7400  Arlington 
Road,  Bethesda.  MD  20814,  (301) ' 
986-4300,  Monday-Thursday:  10:00 
a.m.  to  8:30  p.m.,  Friday:  10:00  a.m, 
to  5:00  p.m..  Saturday:  9:00  a.m.  to 
5:00  p.m..  Sunday:  1:00  p.m.  to  5:00 
p.m. 
Gaithersburg  Regional  Library,  18330 
Montgomery  Village  Avenue, 
Gaithersbui^.  MD  20879.  (301)  840- 
2515.  Monday-Thursday:  10:00  a.m. 
to  8:30  p.m..  Friday:  10:00  a.m.  to  5:00 
p.m..  Saturday:  9:00  a.m.  to  5:00  p.m.. 
Sunday:  1:00  p.m.  to  5:00  p.m. 
Hyattsville  Public  Librar>'.  6530  Adelplii 
Road,  Hyattsville.  MD  20782.  (301) 
779-9330,  Monday-Thur.sday:  10:00 
a.m.  to  9:00  p.m..  Friday:  10.00  a.m. 
to  6:00  p.m..  Saturday:  10.00  a.m.  to 
5:00  p.m..  Sunday:  1:00  p.m.  to  5:00 
p.m. 
.\nn  Arbor  Public  Library,  343  South 
5th  .A.venue,  Ann  Arbor,  MI  48104. 
(313)  994-2333,  Monday:  10:00  a.m. 
to  9:00  p.m.,  Tuesday-Friday:  9:00 
a.m.  to  9:00  p.m.,  Saturday:  9:00  a.m. 
to  6:00  p.m.,  Sunday:  1:00  p.m.  to 
5:00  p.m. 
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Zanhow  Library,  Saginaw  VaJley  State 
University.  7400  Bay  Road,  University 
Center,  MI  48710,  {517)  790-4240, 
School  Hours:  Monday-Thursday: 
8:00  a.m.  to  11:00  p.m..  Friday:  8:00 
a.m.  to  4:30  p.m.;  Saturday:  9:00  a.m. 
to  5:00  p.m..  Sunday:  1:00  p.m.  to 
9:00  p.m.:  Summer  Hoius:  Monday- 
Thursday:  8:00  a.m. -to  10:30  p.m., 
Friday:  8:00  a.m.  tc>4:30  p.m  . 
Saturday:  10:00  a.m.  to  2:00  p.m.. 
Sunday:  1:00  p.m.  to  5:00  p.m. 
-    Ellis  Library.  University  of  Missouri. 
Columbia,  MO  65201,  (314)  882-0748, 
School  Hours:  Mort'iay-Thursday: 
7:30  a.m.  to  12:00  midnight,  Friday: 
7:.10  a.m.  to  11:00  p.m.,  Saturday:  '9:00 
a.m.  to  9:00  p.m.,  Sunday:  12:Oo"  noon 
1:00  a.m.;  Summer  Hours;  Monday, 
Thursday:  8:00  a.m.  to  8:00  p.m..  ' 
Tuesday-Friday:  8:00  a.m.  to  5:00 
p.m..  Saturday:  12:00  noon  to  .'"):00 
p.m. 
Curtis  Lau-s  Wilson  Librar\\  University 
of  Missouri  Librar\-,  RoUa,  ?v10  R5401- 
0249,  (314)  341-4227,  School  Hoiirs: 
Monday-Thursday:  8:00  a.m.  to  12:00 
midnight,  Friday:  8:00  a.m.  to  10:30 
p.m.,  Saturday:  8:00  a.m.  to  5:00  p.m., 
Sunday:  2:00  p.m.  to  12:00  midnight; 
Summer  Hours:  Monday-Friday:  8:00 
a.m.  to  10:00  p.m.,  Saturday:  8:00  a.m. 
to  5:00  p.m..  Sunday:  2:00  p.m.  to 
•  10:00  p.m. 
.D.H.  Hill  Library,  North  Carolina  Stale 
Univer.sitv,  P.O.  Box  7111,  Raleigh, 
NC  27695-7111,  (919)  515-33fi4, 
School  Hours:  Monday-Tluirsday: 
7:00  a.m.  to  1:00  a.m.,  Friday:  7:00 
a.Fn.  to  6:00  p.m.;  Snfurdciy:"9:30  a.m. 
to  5:30  p.m.,  Sunday:  LOo'  p.m.  to 
1:00  a.m.  Summer  Hours:  Monday- 
Thursday:  7:00  a.m.  to  11:00  p.m.'. 
Friday:  7:00a.m.  to  G:00  p.m.. 
Saturday:  9:30  a.m.  1o  5:30  p.m., 
Sunday:  1:00  p.m.  to  11:00  p.m. 
Orn.'ilui  Public  Library,  215  S.  '."■rh 
Street.  Omaha,  NE  fi8102.  (402)  444- 
4!;00.  Monday-Thursdav;  9:00  a.m.  to 
9:00  p.m..  Friday,  Saturday:  9:00  a.m. 
to  5:30  p.m.,  Sunday:  1:00  p.m.  to 
5:00  p.m. 
Ciwieral  Librar>-.  University  of  N'oiv 
Mexico,  Albuquerque,  NM  87131- 
1406.  (505)  277-5441,  Sdiool  Hours: 
.Monday-Thursday:  8:00  a.m.  to  9:0(1 
p.m.,  Friday:  8:00  a.m.  to  5:00  p.m.; 
Saturday:  1:00  p.m.  to  5:00  p.m., 
Sunday:  1:00  p.m.  to  5:00  p.m.; 
Summer  Hours:  Mondny-Fridav:  8:00 
a.m.  to  6:00  p.m.,  Saturday:  10:(»0  a.m. 
to  5:00  p.m. 
U.S.  DOE  Community  Reading  Room, 
1450  Central  .Avenue,  Suite  10!,  MS 
C314,  Los  Alamos,  NM  87544,  (505) 
665-2127,  Monday-Friday:  8:00  a.m. 
to  5:00  p.m. 
Lockvvood  Library,  State  University  of 
New  York-Buffalo.  Buffalo,  NY  " 


1426O-2200.  (716)  645-2816.  School 
Year:  Monday-Thursday:  8:00  a.m.  to 
10:45  p.m.,  Friday:  8:00  a.m.  to  QKK) 
p.m..  Saturday:  9:00  a.m.  to  5:00  p.m., 
Sunday:  1.00  p.m.  to  10:45  p.m. 
Summer  Hours:  Monday,  Wednesday, 
Thursday,  Friday:  9:00  a.m.  to  6:00 
p.m..  Tuesday:  9:00  a.m.  to  10:00 
p.m.,  Sunday:  1:00  p,m,  to  9:00  p.m. 

Engineering  Library.  Cornell  UnivcTsity, 
Carpenter  Hall,  Main  Floor,  Idiaca, 
NY  14853.  (607)  255-5762.  School' 
Hours:  Monday-Thursday:  8:00  a.m. 
to  11:00  p.m..  Friday:  8:00  a.m.  to  6:00 
p.m.;  Saturday:  10:00  a.m.  to  6:00 
p.m.,  Sunday:  12:00  p.m.  to  11:00 
p.m.;  Sununer  Hours:  Monday-     =' 
Friday:  8:00  a.m.  to  6:00  p.m.', 
Saturday:  12:00  p.m.  to  6:00  p.m. 

Cardinal  Hayes  Library,  Manhattan 
College,  4531  Manhattan  College 
Parkway.  Riverdale,  NY  10471,  (718) 
920-0100,  School  Hours:  Monday- 
Thursday:  8:00  a.m.  to  11:00  p.m., 
F.nday:  8:00  a.m.  to  6:30  p.m. 
Saturday:  10:00  a.m.  to  5:00  p.m.. 
Sunday:  1:00  p.m.  to  11:00  p.m.; 
Simuner  Hours:  Monday-Friday:  8:3(1 
a.m.  to  6:30  p.m. 

Brookhaven  National  I.aboratory,  25 
Brookhaven  Avenue,  Building  477  A, 
P.O.  Box  5000,  Upton,  NY  11973- 
5000,  (516)  282-3489,  Mondav- 
Friday  8:3(;  a.m.  to  9.00  {'.m., 
Saturday-Sundciy:  10:00  a.m.  to  6:00 

p. Eft. 

Columbus  .MetropolitLin  Libran-.  96 
South  Graiit  .Avenue,  Columbus,  OH 
43215,  (6141  645-2710,  Monday- 
Thursdijy:  9:00  a.m.  to  9:00  p.m., 
F.id.iy-Saturday:  9:00  a.m.  to  6:00 
p.m..  Sunday:  1:00  p.m.  to  5:00  p.m. 

Kerr  Library.  Ore-on  Stale  I'niversiiy, 
Cc)rv...l!is.  OR  97331-49ti.">,  (,".0:i)  iwi- 
0123.  Mondny-Fridav:  7:45  a.m.  to 
2:00  a. :r.  .  Saturday -Sundav:  10;00 
ii.ni.  to  2:()(l  a.m.;  Summer  liours: 
Monday-Fridc:,:  7:45  a.i!'.   !o  9:0(1 
p.H)  .  Saturday:  10:00  a.m.  to  5:00 
p.m.,;  Sunday:  10:00  a.m.  to  9  (K)  p.n;. 

Brantford  Price  Millar  Libi-ar\'.  Portland 
Stale  University.  934  S.W.Hiiirison. 

■    Portland,  OR  9-201.  (503)  72.--4617. 
Mundav-i-riday:  8:00  a.m.  to  10:00 
p.m.,  Saturday;  10:00  a.m.  to  10:00 
p.m.,  Sunday:  11:00  a.m.  to  10:00  p.-ii 

P.ittet!  Library.  Pennsyhnnia  State 
Uii'\ersitv,  University  Park.  P,\ 
If.SOl.  (ai4)  865-2112.  School  Hours 
Monday-Thursday:  8:00  a.m.  to  12:00 
midnight,  Friday:  8.00  a.m.  to  10:00 
p.m  ,  Saturday:  '8:00  a.;n.  to  9:00  p.m.. 
Suii.day:  1:00  p.m.  to  12:00  midnight. 
Sununer  Hours:  Mondciy-Thursday: 
7:45  a.m.  to  10:00  p.m.,'Frida)  :  7:45 
a.m.  to  9:00  p.m.,  Saturday:  8:00  a.m. 
to  9:00  p.m.,  Sunday:  1:0()  p.m.  to 
10:00  p.m. 


Narragansett  Public  Librar>-,  35  Kingston 
Road,  Narragansett,  RI  02882,  (401) 
789-9507.  Monday:  10.00  a.m.  to  9:00 
p.m.,  Tuesday-Friday:  10:00  a.m.  to 
6:00  p.m.,  Saturday:  10:00  a.m.  to  5:00 
p.m.  (Saturday  hours  September  to 
May  only) 

Charleston  County  Main  Library,  404 

-  King  Street.  Charleston,  SC  29403 
(803)  723-1645.  Monday-Thur.sday: 
9:30  a.m.  to  9:00  p.m.,  Friday- 
Saturday:  9:30  a.m.  to  6:00  p.m.. 
Sunday:  2:00  p.m.  to  6:00  p.m. 

South  Caroliiia  State  Library,  1500 
Senate  Street.  Columbia.  SC  29201 
(803)  734-8666,  Monday-Friday:  8:1-, 
a.m.  to  5:30  p.m.,  Saturday:  9:00  a  rn 
to  1:00  p.m. 

Clinton  Public  Library.  118  Soutli  Hit.ks 
Street,  Clinton,  TN  37716.  (615)  457- 
0519.  Monday.  Thursday:  10:00  a.m. 
to  8:00  p.m..  Tuesday,  Wednesday. 
Friday.  Saturday:  10:00  a.m.  to  5:00 
p.m. 

Harriman  Public  L:brnry.  601  Ualden 
Street.  Haniman.  TN  37748,  (615) 
882-3195,  Monday-Thursday:  9.00 
a.m.  to  5  00  p.m..  Friday-Saturday: 
9:00  a.m.  to  1:00  p.m. 

Kingston  Public  Library,  1000  Bradford 
Way  Building  #3,  Kingston,  TN  37763, 
(615)  376-9905,  Monday,  Thursday: 
10:00  a.m.  to  7:30  p.m..  Tuesday, 
Wednesday,  Friday:  10:00  a.m.  to  5.30 
p.m.,  Saturday:  10':(10  a.m.  to  2:00 
p.m 

Lawson  McGliee  Public  Librarv,  500 
West  Church  Aveiuie,  Knoxviiie.  TN 
37902,  (615)  544-5750,  Mundny- 
Thursday:  9:00  a.m.  to  8.:,0  p.m.. 
Frid;;y:  9:00  a.m.  to  5;3(}  p  ni., 
Saturdav-Sur.d.iy:  LOfi  p.m.  to  5:00 
p.m. 

Oak  Ricige  Pubiii;  Library,  Civic;  C;r:!t»-r. 
Oak  Ridi'.e.  T.N  37H30,'(615)  482-8455. 
Mo!iday-Thur.sd-:y:  10:00  a  ni.  \,  9-0() 
p.m..  I-riday:  10:00  a.m.  to  fi  (  !i  p  rn.. 
Satiird.-'y:  9.00  am.  to  6:l);t  p.m  . 
Sunday:  2:0:i  p.m.  to  6:00  p.m. 

Oliver  Springs  Public  Library.  607 
I-Iastcrhrook  Avenue.  Oliver  Spri.it;s. 
T\  37840.  (615)  43.5-2509.  Tu.^sd,.v- 
Thu.'^day:  2:01!  p.m  to  4:00  p.m., 
Saturday:  9:00  a.m.  to  12:00  midnight 

Rockwood  Public  Library,  1 1 7  North" 
Front  .Avenue,  Rockwood,  TN  37h54. 
(615)  354-1281.  Monday,  Wednesday. 
1-riday,  Saturday:  10:00  a.m.  to  5:00  ' 
p.m.,  Tuesday,  Thursday;  10:00  a.m. 
to  8:00  p.m.  ' 

(k-neral  Libran',  L'niversitv  of  Texas 
PCL  2.402X.' Austin,  T.X'78713.  (512) 
495-4202.  School  Hours;  Mondny- 
Friday:  8:00  a.m.  to  2:00  a.m.. 
Saturday:  9:00  am.  to  2:00  a.m.; 
Sunday;  12:00  p.m.  to  2:00  a.m.; 
Summer  Hours:  Monday-Fridn\ :  8:00 
a.m.  to  10:00  p.m.,  Saturday:  9:00  a.m. 
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to  10:00  p.m.,  Sunday:  12:00  noon  to 
10:00  p.m. 
Evans  Library,  Texas  A&M  University, 
MS  5000,  College  Station,  TX  77843- 
5000,  (409)  845-8850,  School  Hours: 
Monday-Thursday:  7:00  a.m.  to  12:00 
midnight,  Friday:  7:00  a.m.  to  10:00 
p.m.,  Saturday:  9:00  a.m.  to  10:00 
p.m.,  Sunday:  12:00  noon  to  10:00 
p.m..  Summer  Hours:  Monday- 
Thursday:  7:00  a.m.  to  11:00  p.m.. 
Friday:  7:00  a.m.  to  7:00  p.m., 
Saturday:  9:00  a.m.  to  5:00  p.m., 
Sunday:  1:00  p.m.  to  11:00  p.m. 
Marriott  Library,  University  of  Utah, 
Salt  Lake  City,  UT  84112,  (801)  581- 
8394,  School  Hours:  Monday- 
Thursday:  7:00  a.m.  to  11:00  p.m., 
Friday:  7:00  a.m.  to  5:00  p.m.; 
Saturday:  9:00  a.m.  to  5:00  p.m., 
^Sunday:  11:00  a.m.  to  9:00  p.m.; 
Summer  Hours:  Monday-Thursday: 
7:00  a.m.  to  10:00  p.m.,  Friday:  7:o'o 
a.m.  to  5:00  p.m.;  Saturday:  9:00  a.m. 
to  5:00  p.m.,  Sunday:  1:00  p.m.  to 
5:00  p.m. 
Alderman  Library,  University  of 
Virginia,  Charlottesville,  VA  22903- 
2498,  (804)  924-3133,  School  Hours: 
Monday-Thursday:  8:00  a.m.  to  12:00 
midnight,  Friday:  8:00  a.m.  to  R:00 
p.m..  Saturday:  9:00  a.m.  to  6:00  p.m., 
Sunday:  12:00  p.m.  to  12:00  midnight 
Summer  Hours:  Monday-Thursday: 
8:00  a.m.  to  10:00  p.m.,  Fridoy:  8:00 
a.m.  to  6:00  p.m..  Saturday:  9:00  a.m." 
to  6:00  p.m.,  Sunday:  2:00  p.m.  to 
10:00  p.m. 
Owen  Science  &  Engineering  Library, 
Washington  State  University, 
Pullman,  VVA  99164-3200,  (509)  335- 
4181,  School  Hours:  Monday- 
Thiir.«;day;  8:0Q  a.m.  to  11:00  p.m., 
Friday:  8:00  ci.m.  to  9:00  p.m. 
Saturday:  12:00  noon  to  9:00  p.m., 
Siind.iy^  12:00  noon  to  11:00  p.m.; 
Summer  Hours:  Monday,  Thursday: 
7:M)  a. Ml.  to  11:00  p.m.,  Tuesday. 
Wednesday.  Friday:  7:39  a.m.  to  5:00 
p.m.,  Saturday-Siindajr  12:00  nnon  to 
6:00  p.m. 
Foley  Center.  Gonznga  University.  East 
502  Boone  Avenue,  Spokane,  \VA 
992.')8,  (509)  328-4220,  extension 
312."),  S«:hooI  Hours:  Monday- 
Thursday:  8:00  a.m.  to  12:01) 
midnight.  Friday-Saturday:  8:00  a.m. 
to  9:00  p.m..  Sunday;  ll:()i)a.Mi.  to 
12:00  midnight,  Summer  ffours: 
Monday-Friday:  8:00  a.m.  to  9:00 
p.m.,  Saturday:  10:00  a.m.  to  6:00 
p.m.,  Sundav:  1:00  p.m.  to  7:00  p.m. 
Madi.son  Public  Library,  201  W.  Mifnin 
Street,  Madison,  Wl  53703,  (608)  266- 
6350,  Mondav-Wednesday:  8:30  a.m. 
to  9:00  p.m.,  Thursday-Friday:  8.30 
a.m.  to  5:30  p.m.,  Saturday:  9:00  a.m. 
to  5:30  p.m. 


Teton  County  Public  Library,  320  South 
King  Street.  Jackson,  WY  83001,  (307) 
733-2164,  Monday,  Wednesday, 
Friday:  10:00  a.m.  to  5:30  p.m., 
Tuesday,  Thursday:  10:00  a.m.  to  9:00 
p.m.,  Saturday:  10:00  a.m.  to  5:00 
p.m.,  Sunday:  1:00  p.m.  to  5:00  p.m. 

Issued  in  Washington,  DC  on  August  12. 
1994. 
John ).  licha,  Jr., 

Director,  Office  of  Spent  Fuel  Munogenif^nt, 
Office  of  Waste  Management,  Office  of 
Environmental  Management. 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC94-23-000,  et  al.] 

The  Washington  Water  Power 
Company  and  Sierra  Pacific  Power 
Company,  et  at.;  Electric  Rate  and 
Corporate  Regulation  Filings 

AujilislB.  1My4. 

Take  notice  that  the  following  filings 
luive  bfen  m.ide  with  the  Commission: 

1 .  The  Washington  Water  Power 
Company  and  Sierra  Pacific  Power 
Company 

IDfH  kct  Ni).  E(;94-23-000l 

Takenotice  that  on  August  4.  1994, 
The  Washington  Water  Power  Company 
(Water  Power)  and  Sierra  Pacific  Power 
Company  (Sierra  Power)  (together 
Applicants)  filed,  pursuant  to  .Section 
203  of  the  Federal  Power  A(.t  and  Part 
33  of  the  Commission's  Regulutions,  a 
joint  .Application  requesting 
authorization  to  merge  and  reorganize 
Applic.Tnts'  utility  operations  and  to 
dispose;  of  Appli(.ants'  jurisdic  tlonal 
facilities. 

Pursuant  to  an  .^greeii.'-nt  and  Plan  of 
Keur;^anization  and  Mer^;i:r,  .Sierra 
Pnt.iiic  [Resources  Inc.,  Sierra  Pacific  and 
Water  Power  will  merge  into  a  new 
corpotation.  K(;sources  West  Energy 
C;or;)()ratinn  (Resources  VVest)  and  Water 
Power  and  Sierra  Pacific  will  operate  as 
sepnr.ile  utility  divisions  of  Resource 
West.  The  subsidiaries  of  Water  Power 
and  .Sierra  Pa<:ific  Resourc.es  (ex(.luding 
.Sierra  Pav.ific,  but  including  Sierra 
Pai.ific's  subsidiaries)  will  becuini- 
s\ihsidiaries  of  Resources  VVest.  The 
inergfJT  will  he  effected  through  an 
ex(.fKingf;  of  stock,  with  Sierra  Pacific 
Resoiuces  and  Water  Power 
shareholders  exchanging  tli>:ir  shares  for 
the  riglit  to  ret:eive  shares  in  R(>soun.es 
West. 

Applicants  have  submitted  the  direct 
testimony  of  nine  witnes.ses  who 
provide,  inturnlin,  a  description  of  the 


merger,  the  projected  benefits  for 
ratepayers  and  shareholders,  an 
explanation  of  how  Resources  West  will 
provide  comparable  service  to 
customers,  and  an  analysis  of  the  effects 
of  the  merger  on  competition  in  the 
relevant  markets.  Applicants  also  have 
submitted  pro  forma  open-access  point- 
to-point  transmission  and  network 
integration  service  tariffs  for  Resources 
West's  Water  Power  and  Sierra  Pacific 
Divisions  which  provide  a  range  of 
flexible  services  at  rates,  terms  and 
conditions  designed  to  be  comparable  to 
Resources  West's  use  of  Applicants' 
systems. 

Applicants  have  requested,  in  a 
companion  motion,  that  the 
Commission  adopt  an  alternative 
procedural  mechanism  to  expedite 
consideration  of  the  Joint  Application 
by  providing  for  discovery  and  a 
technical  conference,  followed  by  a 
paper  hearing  if  necessary. 

Copies  of  the  Joint  Application  have 
been  served  on  the  state  utility 
regulatory  commissions  in  Washington, 
Idaho,  Oregon,  Montana,  Nevada  and 
California. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  North  Carolina  Electric  Membership 
Corporation  v.  Carolina  Power  &  Light 
Company 

(Docket  No.  lX't4-84-{)()0j 

Take  notice  that  on  August  1, 1994, 
North  Carolina  Electric  Membership 
Corporation  (NCEMC)  and  Brunswick 
Eltictric.Membership  Corporation 
(Brunswick)  tendered  for  filing  a 
complaint  against  Carolina  Power  & 
Light  Company  (CP&L)  requesting  the 
initiation  of  an  investigation  to 
determine  v.helher  CP&L's  present  roles 
for  who!e:iale  firm  power  to  the 
(  oopt;ratives-S(!rved  under  FERC  Resrde 
Service  Schedule  RS88-1C,  are  unjust, 
unreasonable  and  unduly 
discriminatory  and,  if  so,  to  modify 
those  rates  to  a  just,  reasonable  and 
unduly  discriminatory  and,  if  so.  to 
modify  those  rates  to  a  just,  reasoiinbli' 
level.  NCEMC  and  Brunswick  nho 
request  the  (A)mmission  to  set  a  refiuitf 
effective  date  at  the  earliest  date 
permitted  b\  law. 

Comuient  date:  .September  8, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notii;e. 

3.  P.SI  Energy,  Inc. 

|n<K  kot  No.  L;Kit;i-70()-ooii 

Take  notice  that  on  August  1, 1994, 
PSl  En(;rgy,  Inc.  tendered  for  fding  its 
coinj)liance  filing  in  the  above- 
re  fen-nced  docket  pursuant  to  the 
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Ccn!inission"<;  Letter  Order  issued  on 
I'jly  1.1904. 

Comment  date:  August  24.  1994,  m 
accordanct;  with  Strmdord  Pr.ragraph  E 
at  fheond  oft'jis  notice. 

4.  Delinan-a  Power  &  Light  Company 

|Do(  k(-t  Nos.  ERQS-%-(H)',  and  El  MVn- 
0021 

T.'ike  notice  that  on  .-\ut:ust  2,  lVf94, 
Delman'a  Power  &  Ligiit  Comrar.v     ' 
ffp.dered  for  filing  il.s  cnrap!ia"TK:c>'ref!;nd 
reiKirt  in  the  nhave  referenced  dockets. 

Coniment  date:  .^.ugust  2.1,  1904,  in 
accordance  with  Standard  Parngrapti  V. 
at  the  end  of  this  notice. 

5.  Kentucky  Utilities  Company 

lO'.v.ket  No.  EK94-L'0mK)';  1 

Take  notice  that  Kentucky  Utilities 
Company  (KUj  on  July  19,  i994, 
amended  its  Filing  on  June  1.  1994.  in 
tliis  docket  to  substiiute  a  revi5;od 
lixf'ihit  II.  Service  Schedule  B. 

Conmtent  date:  Auj^ust  2.S,  1994,  in 
accordaace  with  Standard  Paragraph  \: 
iii  thf  end  of  thi.s  notice. 

G.  Nevada  Power  Company 

ir«'(.ki  t  Nil.  EK<)4-404-<K({)l 

Takujiotice  that  on  July  19.  1994, 
Nevada  Power  Company  "tendered  for 
filing  an  amendment  to  it.s  December  2',, 
199,1,  filing  in  tlie  al>ove-referenced 
docket. 

C'jinment  date:  Augu.st  19.  1994,  in 
accordance  with  Standard  Paragraph  K 
at  tiie  end  of  this  notice. 

7.  Public  Service  Company  of 
Oklahonia 

il)n.  kit  Kn.  EKq4-lo;!{,-(Kiu| 

Take  notice  that  on  July  1.1.  1994,  the 
Public  Ser\-ice  Company  of  Okl.ihoma 
tendered  for  filing  an  amendment  in  the 
ai)(n«-roferen<:ed  dockt^t. 

Coiimient  date:  August  23,  1994.  in 
accordance  with  Standard  Paragraph  (■: 
a;  the  end  of  this  notice. 

8.  Madison  Gas&  Klertrit  Company 

iniu.ki-i  .\i).  LK^M-i  ur-oooi 

Take  notice  that  on  July  27,  1994, 
Madison  Ga.s  &  riec1ri<:  Company 
teiuiered  for  filing  an  an>end'iien!  i;i  ii;c 
ahnve-rcferenced  docket. 
Cioniment  date:  Augu.st  23.  1994.  in 
-iiccordance  with  Standard  Paragraph  V. 
at  the  frnd  of  this  noticf!. 

9.  t.onsolidated  Kdison  (xMupaiiy  oJ 
New  York,  Inc. 

IDip.krl  Mo.  ER94 -1Jt.7-(nMl| 

Take  notice  that  on  .August  :i.  19fM. 
Cionsoiidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison]  tenrJered  for 
filing  additional  matt;rial  relating  to  an 
agreement  to  provide  intemiptitile 


trcn-.'uission  service  for  the  Power 
Authority  of  ti'.e  State  of  New  York 
(Pov.-er  .Authority). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  ser\'ed  by  mai i  upon  the 
Poivcr  Autl'iority. 

Cioiin-aent  date:  August  24,  1991,  in 
ac(  ordancb  with  Standard  Paragraph  E 
at  iht;  f-nd  of  this  notice. 

10.  .Northern  Siates  Power  (x>mpany 
(Minnesota) 

|L)i!(  k.-;  .\(,  EK^4-1,1J4-000| 
Take  notice  that  on  July  27,  1994. 

Northern  States  Power  Company 

tendsjred  for  filing  an  amendment  in  the 

ahove-referenred  dot:ket. 
Comment  date:  August  23,  1994.  in 

accordance  u-i'h  Standard  Paragraph  E 

at  the  end  of  this  notice. 

1 1 .  \orthern  States  Power  Company 

jDoi  Vci  \().  [£r.'.y4-1341-(s{H)| 

Take  notice  that  or,  July  27.  1994, 
Ncrihem  States  Power  Company 
tendered  for  filing  an  amenHmonl  in  the 
above-refenmced  deckel. 

Comment  date:  August  23.  1994,  in 
accordance  with  Standard  Paragrajjb  E 
at  the  end  of  this  notic-e. 

12.  Onilral  Power  and  Light  Cx^mpany 

Ii)oi  k;::  .\o.  CK94-i;!-54-0(K)l 

T.iki?  notice  tiint  on  August  4,  1994. 
Ceiitral  Power  and  Light  Company 
(CI'XL)  tentkfred  tor  filing  an 
amendment  to  its  June  10,  1994.  filing 
of  jiroposed  Wholesale  Riders  P  and  7 
to  its  FERC  Electric  Tariff. 

Cinpies  of  the  Tding  have  t>een  ser\-ed 
on  liii;  tariff  aistomrrs  and  the  Public- 
I'tility  Conimission  of  Texas. 

Clonmient  date:  August  23,  1994,  in 
aicordance  with  .Standard  Paragraph  L 
at  tlie  end  of  this  notii.e. 

1.'!.  Pa(.in(;orp 

IDni  k.'t  No.  !.i;'M-i:!lil-0()(l| 

Tiike  notice  that  on  .•\ugus1  1,  1994. 
PacifiCorp,  teTuiered  for  filing,  in 
accordance!  with  ^  35  of  the 
C:om:aissic>  rv.Rulcs  aiid  Regul.iticr.s.  a;i 
am.irulmer.l  to  its  fiii;ig  dated  June  14. 
1994.  This  an, ended  hliiig  has  been 
pr>'j)ar(!d  tocorret:!  the  identified  names 
and  -or  ad(!.-es:-ies  of  C':ic;ago  Energy 
Exchange  of  Chicago.  Inc.:  I,G,*^K  Power 
Marketing  Inc.:  Torco  Lnergy  Mark«!!ing. 
Inc.;  i,iui  Vesl;i  Energy  AIteVnati\es 
C:on:pany  and  to  revise  the  Tariff  in 
pn^jLL-ation  for  hiture  sales  to 
Indepejidenl  Power  Ma-ket»!r-s.  Also. 
PaciliCiorp  has  included  hdly  e\e(:uted 
S«?r\  i(  e  Agreements  with  Enron  Power 
Marketing,  Inc.  and  North  American 
i;n(!rgv  Conservation,  Inc.  which  were 
pre\  i'lusly  Tiled  with  the  Conimi-.sioii  as 
unexecuted  S<'r\  Ice  .'\gr(!emeiit.s. 


PacifiCorp  nrfspectfully  renews  i!-> 
reque.st  pursuant  to  §  35^11  of  tiie 
Commission's  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  grart^d 
and  th,.;  these  Service  Agreements  and 
Tariff  revisions  be  accep*.  d  for  filing 
effective  on  Jiine  1, 19;)4. 

Copies  of  this  filing  were  supplit  d  to 
tiie  Pubiic  Utilii  v  Lcmmi-->ion  of 
Oregon. 

Conunenl  date:  August  24,  1994,  in 
ai.cordance  with  Standard  Paragropi:  E 
at  the  end  of  this  notice. 

14.  Pi'-et  Sound  Power  &  Light 
Company 

[Do(  k-.-t  \.).  r:;<<^i4- 14 ');-<)'« I ; 

TaU  notice  ihat  on  lulv'  27,  1994, 
Puget  Sound  Power  &  Light  Company 
(Pugoti  tendered  for  filing  the 
Agreement  for  Purchase  and  Sale  of 
Power  (the  .A-grecmen;),  dnted  as  of 
.August  1.  1994.  lieiwetMi  i-'uget  and 
Public  L"tiiity  District  .No.  l  cf  DougLis 
County  (the  District). 

Piiget  states  that  the  .•\g!-u.-nic;it 
n-lates  to  the  .sale  and  jiurchase  of  on- 
peak  capacity  and  a^sccinted  energy  and 
the'ofi-peck  return  of  energy.  A  copy  of 
the  fibng  was  served  upon  the  Distrid. 

Ccmr.ient  date  ,^ugust  24.  1994.  in 
accordance  with  Standarci  i'ar.'graj-.h  E 
at  the  tT.d  of  this  notice. 

15.  Indiana  Michigan  Power  Company 

!lJi)(  k.  t  \u  FK^-;- !-;«-.--(»)';! 

Take  notice  tliut  on  Julv  27,  1994, 
Indiana  Michig„n  Pouer'Cumpany 
(.\EPSC),  tendered  for  fding  as  an  initial 
rate  schedule  on  betsalf  of  Indiana 
Michigan  Power  Con;;)a;:v  '.]\\1].  a 
Netwoik  Trans!;;!s.s;on  p-id  I;,ten.iiange 
Agreetr.ent  h.etween  L^iM  and  Wabash 
X'aiiev  Power  Associ;i!ion.  Inc.  (WVP.\). 

The  Network  Transiuission  and 
Liten.hringe  Agreement  }irr.v  ides  W\'P.\ 
more  fie\il)le  and  lower  (  ost 
transmission  service  as  an  aiternntive  to 
that  provided  bv  a  1988  Settlement 
Ag^^ement,  and  pe'-mits  coordination 
transactions  between  tiie  parties. 

Copies  of  tlie  f.Iing  were  served  upon 
W\TA,  the  Indiana  Utility  Kegi.iatorv 
Commission  and  the  .Vi;.liigan  Puiilic 
Servi(  e  Comnn'ssion. 

Com.ment  date:  .August  24,  1994.  in 
ai  (  ordance  with  Standard  Paragrajih  E 
at  the  etui  of  this  ;io;ire 

16.  Ijilexj,w  I'owxT,  Inc. 

ir)<«ket\(i  !:Rt«-i4<ih-(KKi; 

Take  notice  ttiat  Entergy  Powi:r,  Inc:. 
Ih'ntergv  Power),  on  July  27,  1994. 
tendenjd  for  filing  a  Second 
Amenduient  to  a  unit  power  sales 
agrt?ement  between  Entergy  Power  and 
East  Texiis  Eledric  Coofurative.  Inc:. 
Entt-trgy  Power  requests  waiver  of  the 
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Commission's  cost  support  and  notice 
requirements  under  Section  35.12  or 
35.13  of  the  Commission's  Regulations, 
to  the  extent  they  are  otherwise 
applicable  to  this  filing. 

Comment  date:  August  23, 1904,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Boston  Edison  Company 

IDocket  No.  ER94-1 509-000] 

Take  notice  that  on  July  29,  1994, 
Boston  Edison  Company  (Edison)  filed  a 
letter  agreement  between  itself  and 
Montaup  Electric  Company  (Montaup) 
concerning  the  contract  (Boston  Edison 
Rate  Schedule  No.  69)  under  which 
Montaup  has  an  11%  entitlement  in 
Edison's  Pilgrim  nuclear  power  plant, 
the  1992  billings  to  Montaup  under  that 
contract,  and  Docket  No.  EL94-73-000. 
The  letter  agreement  provides  that 
Boston  Edison  will  apply  the  results  of 
the  Docket  No.  EL94-73-O0  litigation  or 
any  settlement  of  that  proceeding  to 
Montaup.  The  letter  agreement  makes 
no  other  changes  to  the  rates,  terms,  and 
conditions  of  the  affected  Pilgrim 
contra(.t. 

Edison  states  that  it  has  served  copies 
of  this  filing  upon  each  of  the  affected 
customers  and  upon  three  other  Pilgrim 
power  purchasers:  Reading  Municipal 
Light  Department,  Commonwealth 
Electric  Company  and  the  thirteen 
Massachusetts  municipal  electric 
systems  who  have  Pilgrim  unit  power 
purchase  contracts. 

Comment  date:  August  23. 1994,  in 
accordance  with  Standard  Par.igmph  E 
at  the  end  of  this  notice. 

18.  Public  Sen'ire  Company  of  New 
Hampshire 

IDockrt  No.  EK94-l.'il2-<X)0| 

Take  notice  that  on  August  1, 199-1, 
Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing 
nn  amendment  (the  Amendment)  that 
would  reduce  rntes  and  make  other 
changes  to  the  Partial  Requirements 
Resale  St;r\i(;e  Agreement,  designated  as 
PSNH  FF.RC  Electric  Rate  Schedule  No. 
142  (the  Partial  Requirements 
Agreement),  between  PSNH  and  the 
New  Hampshire  Electric  Cooperative. 
Inc.  (the  NHEC).  The  parties  have 
requested  an  effective  date  for  the 
Amendment  of  0<:tober  1,  1994. 

PSNH  states  that  the  Amendment 
would  make  three  changes  to  the  Partial 
Requirements  Agreement:  (i)  it  would 
reduce  the  amount  of  power  the  NHEC 
is  required  to  purchase  under  the  Partial 
Requirements  Agreement  in  order  to 
account  for  a  separate  power  transfer 
agreement  between  the  parties;  (ii)  it 
would  reduce  wholesale  power  rates  to 


the  NHEC  for  power  resold  to  certain  of 
the  NHEC's  customers  or  under  certain 
of  the  NHEC's  regulatory-approved 
demand-side  management  progranis; 
and  (iii)  it  would  modify  record  keeping 
requirements  and  audit  rights  to  reflect 
the  amended  arrangements. 

PSMH  further  states  that  copies  of  the 
filing  were  served  upon  both  parties  to 
the  Partial  Requirements  Agreement. 

Comment  date:  Augu.st  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  e::d  of  this  notice. 

19.  Public  Service  Company  of  New 
Hampshire 

|D(;tkct  No.  EK94-151.3-O001 

Take  notice  that  on  August  1, 1994, 
Public  Serv  ice  Company  of  New 
Hnmpf.hire  (PSNH)  tendered  for  filing 
an  Interruptible  Power  Supply  Service 
Agreement  (Inlerruptihle  Agreement) 
between  PSNH  and  the  New  Hampshire 
Electric  Cooperative,  Inc.  (the  NHEC). 
PSNH  requests  that  the  Commission 
permit  the  In'erruptible  Agreement  to 
become  effective  October  1,  1994. 

PSNH  states  that  power  sold  to  the 
NHEC  under  the  Interruptible 
Agreement  will  replace  higher-priced, 
higher-quality  service  that  PSNH  now 
provides  to  the  NHEC  under  another 
rate  schedule.  Accordingly,  the 
hiterrtptible  Agreement  will  effective 
reduc:e  overall  purchased  power  (osts  to 
be  paiii  by  the  NHEC. 

PSNH  further  states  that  a  copy  of  the 
filing  was  served  upon  the  NHEC.  In 
addition,  PSNH  also  served  a  copy  of 
the  filing  upon  the  New  Hampshire 
Public  Utilities  Commission. 

Comment  date:  August  24,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Public  Service  Company  of 
Colorado 

IHorketNo  EK!)}-1514-(M)0| 

Take  notice  that  on  Augu.st  1,  1994, 
Public  Service  Company  of  Colorado 
tcrKicrcd  for  filing  an  amend.menf -to  its 
FF.RC  Floi.tric  Son  ice  Rate  Schedule, 
FERCN'o.  47.  Under  the  proposed 
imipnihneut  Public  Service  is  .seeking  to 
revise  the  points  of  delivery  and  levels 
of  pov.' r  and  energy  delivered  for  the 
Western  Ana  Power  Administration. 
This  amendment  will  have  no  impact  on 
the  rates  for  service  under  this 
.n;^reenent. 

Public  Service  recjuests  an  effective 
date  of  August  1,  1994,  for  the  proposed 
nmenriment. 

Copies  of  the  filing  were  served  upon 
the  Western  Area  Power  Administration 
Lovfckind  Area  Office,  and  state 
j'irisdictional  regulators  which  include 
the  Pliblit:  Utilities  commission  of  the 


State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 
Comment  date:  August  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

21.  The  Montana  Power  Company 

lI")o<  ket  No.  ER94-1 51 5-000) 

Take  notice  that  on  August  1, 1994, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
as  an  initial  rate  schedule  pursuant  to 
18  CF'R  35.13  a  supplement  to  Rate 
Schedule  FERC  No.  027;  a  Contribution 
in  Aid  of  Con.struction  Letter  Agreement 
(Agreement)  between  Montana, 
FacifiCorp  and  Idaho  Power  Company 
(Idaho)  dated  June  30,  1994. 

Montana  states  that  the  Agreement 
r'^lates  to  relaying  equipment  installed 
for  the  improved  operation  of  the  230 
kV  "AMPS"  transmission  line. 

A  copy  of  the  filing  was  served  upon 
PacifiCorp  and  Idaho,  Administration. 

Comment  date:  August  24, 1994,  in 
accordance  with  Stoudard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PSI  Energy,  Inc. 
[Docket  No.  ER94-1517-O001 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  August  1,  1994,  tendered  for  filing  nn 
hiterchango  Agreement,  dated  July  1, 
1994,  between  PSI  and  Rainbow  Energy 
Marketing  Corporation  (REMC). 

The  Interchange  Agreement  provides 
for  the  foUoAving  service  between  PSI 
and  REMC: 

1.  Exhibit  A — Power  Sales  by  REMC 

2.  Exhibit  B— Power  Sales  by  PSI 
Copies  of  the  filing  were  served  on 

Rninbow  Energy  Marketing  Corporation, 
North  Dakota  Public  Service 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  August  23, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Commonwealth  Electric  Company 

iDorkct  No.  ER94-1 51 8-0001 

Take  notice  that  on  August  1, 1994, 
Commonwealth  Electric  Company 
(Commonwealth)  filed,  under  Section 
205  of  the  Federal  Power  Act,  its 
proposed  FERC  Electric  Tariff,  Original 
Volume  No.  1,  Tariff  for  Firm 
Transmission  Service  which 
Commonwealth  propo.nes  to  becxime 
effective  on  September  30, 1994.  The 
proposed  tariff  would  provide  firm 
transmission  service  over 
CommouAvealth's  transmission  faciUties 
providing  the  same  priority  as 
Commonwealth's  firm  service  to  its 
native  load  cu.stomers. 
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Comment  date:  August  24. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Massachusetts  Electric  Company 

iDocket  No.  ER94-1 525-000) 

Take  notice  that  on  August  2,  1994, 
Massachusetts  Electric  Company 
tendered  for  filing  a  Certificate  of 
Cancellation  of  power  sales  to  13 
specified  locations  of  the  Ma.ssachusetts 
Bay  Transportation  Authority. 

Comment  date:  August  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  paragraphs: 

E.  Any  person  desiring  to  be  hoard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
383.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€K;ome  a  party 
must  file  a  motion  to  intenene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  nvnilable  for  public 
inspection. 

Lois  D.  Ca.shcll. 

Sr-<:rftnry 

[FR  Doc.  94-20097  Fil.-d  K-i(,-<)4:  HA?,  unii 

BILUNG  CODE  6717-41-P 


[Docket  No.  GP94-1 0-000] 

Railroad  Commission  of  Texas  Tight 
Formation  Area  Determinations 
VIcksburg  Formation;  Notice  of 
Informal  Conference 

.•\ugust  11,  1994. 

M  Sand  (Tcxas-112)  FEKC#  lU9;i-l)454rr 
K  .Sand  (Toxas-n3)  FEKC»  ID9;i-04589T 
S  .Sand  (Te.xas-114)  FERC:«  ID93-04590T 
T  .Sand  (Texas-1151  FERCK  ID9:J-04591T 

Take  notice  that  on  informal 
conference  will  bo  convened  in  the 
above  referenced  proc:eedings  on  Friday, 
August  19, 1994.  at  1:00  PM.  The 
conference  will  be  held  in  Room  No. 
3400-C.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  at  825 
North  Capitol  Street.  N.E..  Washington 
DC.  20426. 

For  further  information,  contact 
Marilyn  Rand.  Deputy  Director.  Division 


of  Pipeline  Certificates,  at  (202)  20«- 
0444. 

Lois  D.  Ca-shell. 

Set:retary. 

IFR  Doc.  94-20098  Fil,-d  8-16-94;  H  45  ;mi| 

BII.UHG  CODE  6717-01-*! 


[Project  No.  11278-001] 

Iowa  Hydropower  Development  Corp.; 
Notice  of  Surrender  of  Preliminary 
Permit 

AiiSust  n.  1994. 

Take  notice  that  the  Iowa  Hvdropower 
Development  Corporation,  permittee  for 
the  Mississippi  River  Lock  &  Dam  #15 
Project  No.  11278.  located  on  the 
Mississippi  River,  Scott  Countv,  Iowa, 
and  Rock  Island  County,  Illinois,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  August  6.  1992.  and  would 
have  expired  on  July  31,  1995.  The 
permittee  stales  that  the  project  would 
be  economically  infeasible. 

The  permittee  filed  the  request  on 
July  13.  1994.  and  the  preliminary 
permit  for  Project  No.  11278  shall 
nniiain  in  effect  through  the  thirtieth 
day  after  is.suance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
335.2007.  in  which  case  the  permit  shall 
remain  in  eff«:t  through  the  first 
busine.ss  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Ca<ihell. 
SfiTfUm-. 
IFR  D<h;.  94-l'()099  Filed  8-11.-94:  «:4.-|  .in.) 

BILLING  CODE  6717-01-M 


Project  No.  11375-001  Kansas 

Tuttie  CreeJt  Hydro  Associates;  Notice 
of  Surrender  of  Preliminary  Permit 

Alinu.st  11,  11)94 

Take  notice  that  the  Tuttie  Creek 
Hydro  Associates,  permittee  for  the 
Tuttie  Creek  Project  No.  1 1375.  locaied 
on  the  Big  Blue  River,  in  Rilev  and 
Pottvvatomie  Counties.  Kansas,  has 
requested  that  its  preliminar)-  permit  he 
terminated.  The  preliminary  permit  was 
issued  on  June  8. 1993,  and" would  have 
expired  on  May  31.  1996.  The  pornlitt(^e 
states  that  the  project  would  he 
economically  infeasible. 

The  permittee  filed  the  rt^quest  on 
July  14.  1994,  and  the  preliminar>- 
permit  for  Project  No.  11375  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 


holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4.  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 

Secrt'lary: 

IFR  Doc.  94-20100  Filed  8-U.-94.  «;4n  .ijuj 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP92-237-013] 

Alabama-Tennessee  Natural  Gas  Co.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  11.  1994. 

Take  notice  that  on  August  9. 1994, 
Alabama-Tennessee  Natural  Gas 
Co.mpany  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No 
1.  a  revised  tariff  sheet  selling  forth  its 
firm  and  interruptible  transportation 
rates,  piu-suant  to  the  settlement 
approved  by  the  Commission  in  its 
letter  order  issued  on  December  30. 
1993,  in  this  proceeding.  .Alabama- 
Tennessee  proposes  that  the  tariff  sheet 
be  made  effective  as  of  September  1 
1994. 

Alabama-Tennessee  has  requested 
such  waiver  of  the  Commission's 
regulations  as  may  he  necessan,-  to 
accept  and  approve  its  filing  as' 
proposed. 

Alabama-Tennessee  status  that  copies 
of  its  filing  were  served  upon  the 
Company's  jurisdictional  customers  and 
inteiesled  public  bodies,  as  well  as  all 
the  parties  shown  on  the  Commission's 
olTicial  sen-ice  list  established  in  this 
pro(  eeding. 

Any  person  desiring  lo  protest  s.-ii(i 
filing  should  file  a  protest  with  Ihe 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  I'vegulotions.  .Ml  such  protest-; 
should  be  filed  on  or  before  August  18. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\e  to  m.ake  protestants  parties  to 
the  proceedmg.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  insiK'ction. 
LoLs  D.  Cashell. 

Secrctar}:  » 

jFR  Doc.  94-20101  Filf d  8-ni-94;  8.4.'-.  .i.-nl 
BILUNC  CODE  6717-01-M 
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[Docket  No.  QF87-128-001] 

Bear  Mountain  Limited  Partnership; 
Amendment  to  Filing 

August  11,  1994 

On  August  9, 1994.  Bear  Mountain 
Limited  Partnership  (Applicant) 
tendered  for  filing  a  supplement  to  its 
filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  operator  of 
the  facility  and  Applicant's  affiliation 
with  the  thermal  host.  No  determ-ination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
obje(.iing  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
September  1,  1994,  and  must  be  served 
on  the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beJcome  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 
IFR  Doc.  94-20207  FilcJ  8-lfc94.  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-223-003] 

Colorado  Interstate  Gas  Co.;  Filing  of 
Refund  Report 

August  11.  1994. 

Take  notice  that  on  July  20, 1994, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  a  refund  report  in  Docket  No. 
RP94-::21-003.  CIG  states  that  both  the 
filing  and  refunds  were  made  to  comply 
with  the  Commission's  order  issued 
May  2B,  1994,  in  RP94-223-000  (67 
FERC  H  61,230  (1994)),  and  that  it  paid 
these  refunds  on  July  5,  1994. 

CIG  states  that  the  refund  report 
summarizes  transportation  refund 
amounts  for  the  period  October  1,  1903. 
through  April  30, 1994,  as  pursuant  to 
ordering  paragraph  (D)  of  the 
Commission's  May  26, 1994,  order. 

CIG  states  that  copies  of  the  filing 
have  been  served  on  CIG's 
transportation  customers,  interested 
state  commission,  and  all  parties  to  the 
proceedings. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  (Ml  or  before  August  18,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secn'tary. 
IFR  Doc.  94-20103  Filed  8-15-94;  8:45  am) 

B4LLING  CODE  6717-01-M 

[Docket  No.  TM95-1 -24-000] 

Equitrans,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

Aiisust  U.  1994 

Take  notice  that  on  August  9,  1994. 
Equitrans,  Inc.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  effective  October  1. 
1994. 

Third  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  8 

Pursuant  to  Order  No.  472,  the 
Commission  has  authorized  pipeline 
( ompajiies  to  track  and  pass  through  to 
their  customers  their  annual  charges 
under  on  Annual  Charge  Adjustment 
(ACA)  clause.  The  1994  ACA  unit 
surcharge  approved  by  the  Commission 
is  S.0024  per  Mcf.  Equitrans  has 
converted  this  Mcf  rate  to  a  dekatherm 
(nth)  rote  of  S.0022  per  Dth. 

Pursuant  to  Section  154.51  of  the 
Commission's  Regulations,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  to  become  effective  October  1, 
1994. 

Equitrans  .stntes  t!:at  a  cop>  of  its     ■ 
filing  has  boon  ser\ed  upon  its 
purchasers  and  interested  state 
coniniissioiis. 

Any  person  dusiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  29426,  in  accordance  with  Section 
3H5.211  and  385.214  of  the 
Commissions  Rules  of  Practice  and 
Procedures  (18  CFR  385.211  and 
3ri5.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  18. 
1994.  Protests  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretory-. 

IFR  Doc.  94-20104  Fil(>d  8-16-94^8:45  ami 

BILLING  CODE  6717-01-M 

[Docket  No.  RP94-354-0001 

National  Fuel  Gas  Supply  Corp; 
Petition  To  Waive  Tariff  Provision 

August  11,  1994. 

Take  notice  that  on  August  5,  1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  filed  a  Petition  for  Waiver  of 
a  provision  of  Rate  Schedule  FT. 

National  requests  a  waiver  of  Section 
3.2  of  National's  FT  Rate  Schedule  to 
the  extent  necessary  to  permit  National 
to  accept  a  letter  of  credit  or  alternative 
financial  assurances  acceptable  to 
National  from  Iroquois  Energy 
Management,  Inc.  and  Medina  Power 
Company  (the  Shippers)  in  an  amount 
in  excess  of  the  cost  of  performing  the 
service  requested  by  the  Shippers  for  a 
three-month  period.  National  states  that 
the  limited  financial  assurances 
permitted  by  Section  3.2  would  not 
secure  National's  capital  cost  for 
facilities  required  to  serve  the  Shippers, 
and  that  the  Shippers  fully  support  the 
instant  petition.  The  facilities  required 
are  those  proposed  by  Tennessee  Gas 
Pipeline  Company,  as  operator  of  the 
Niagara  Spur  Loop  Line,  in  Docket  No. 
CP94-587-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  382.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  18, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Srcretary'. 
IFR  Doc.  94-20105  Filed  8-16-94;  8:45  ami 

BILLING  CODE  6717-01-M 
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[Docket  Nos.  RP94-87-000,  et  al.  RP94- 
346-005  and  RS92-45-000,  et  al.] 

Natural  Qas  Pipeline  Company  of 
America;  Docketing 

August  11,  1994 

Take  notice  that  the  "Stipulation  and 
Agreement  on  Recovery  of  Gas  Supply 
Realignment  and  Account  No.  858  Costs 
from  G  Customers"  submitted  on 
August  3. 1994.  by  Natural  Gas  Pipeline 
Company  of  America  (Natural)  in 
Docket  Nos.  RS92-45-O00,  RP94-87- 
000.  et  al..  RP94-8G-000,  RP94-179- 
noo.  and  RP94-252-000.  has  been 
docketed  in  Docket  Nos.  RP94-.346-005 
and  RP94-87-000.  et  al.  This  docketing 
is  consistent  with  the  "Notice  of 
Rodocketing  Filings  and  Compliance 
Filing  and  Establishment  of  Restricted 
Service  List."  i.ssued  August  4.  1994,  in 
Docket  Nos.  RS92-45-000.  RP94-87- 
000.  et  al.,  RP94-346-000.  and  RP94- 
346-004.  concerning  certain  settlements 
filed  by  Natural  Gas  Pipeline  Company 
of  America  (Natural)  and  related 
materials. 
iMis  D.  Cashell. 
decretory. 
jFR  Doc.  94-201(K>  Filed  8-16-94;  HA'i  .im| 

BILUNG  CODE  6717-01-M 


[Docket  No.  GT94-60-000] 

Northwest  Pipeline  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

August  11,  1994. 

Take  notice  that  on  August  8,  1994. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  fding  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
September  8. 1994: 

Third  Revised  Volume  \'o.  J 
S(;cond  Revised -Sliect  No.  .17,'"> 
S(?cond  Revised  Siieet  No.  377 

Northwest  states  that  the  purpose  of 
this  fding  is  to  update  Northwest's 
Index  of  Shippers.  Columbia  Power  has 
notified  Northwest  of  its  intent  to 
terminate  its  Rate  Schedule  TF-1 
agreement  number  F-103  effective 
March  31. 1995.  and  Washington  Energy 
Marketing.  Inc.  has  assigned  its  Rate 
Schedule  SGS-2F  contract  demand  to 
Washington  Energy  Gas  Marketing 
Company  and  to  Cabot  Oil  and  Gas 
Trading  Corporation  effective  May  1. 
1994. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  of 
Northwest's  jurisdictional  customers 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulator}-  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
nc  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  fiied  on  or  before  August  18. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\x' to  make  protestants  parties  to 
tile  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  llie 
Public  Reference  Room. 
Lois  D.  Cashell. 
.SVrrf{.;rv-. 

IFR  DfH-..  94-20107  Filed  H-H)-«M;  H-A',  .imj 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM94-2-<}7-003] 

Northwest  Pipeline  Corp.;  Proposed 
Change  in  FERC  Gas  Tariff 

August  11,  1994. 

Take  notice  that  on  August  8,  1994, 
Northwe.st  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  mrt  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  a  proposed  effective  date  nf 
October  1,  1994: 

First  K£-vis(d  Substitute  Tiiird  Rfvisni  Siui-t 

.No.  5 
First  Revised  .Substitute  Third  Rin  is.d  .Slin,-t 

No.  5- A 
First  Revised  Sheet  No.  19 
Origitial  Sheet  No.  19-.A 
First  Revised  Sheet  No.  102 
Struind  Revised  Sheet  No.  224 
Third  Revised  Sheet  No.  225 

Northwest  states  that  the  purpose  of 
tliis  filing  is  to  comply  with  the  Fcdernl 
Energy  Regulatory  Commission's 
(Commission)  directives  in  the  Ortlcr 
Granting  Rehearing,  dated  July  8.  1904. 
in  Docket  No.  TM94-2-3 7-002. 
Northwest  states  that  it  has  revised  its 
tariff  to  reflect  the  appropriate 
ma.ximum  rate  for  volumetric  rtdeases  of 
capacity  and  has  revised  its  rate  sheet  to 
mdude  a  separate  statement  of  the 
maximum  rate  applicable  to  the 
reservation  component  of  volumetric 
releases.  Northwest  has  also  filed  tariff 
language  to  reflect  the  treatment  of  Gas 
Research  Institute  ("GRI")  surcharges  in 
discounted  capacity  release 
transactions. 

Northwest  statJis  that  a  copy  ot  tiii.s 
filing  has  been  served  upon  all 
interveners  in  Docket  No.  TM94-2-37- 
002.  upon  Northwest's  jurisdictional 


customers,  and  upon  affected  .state 
regidatory  commissions. 

Any  person  desiring  to  protest  .said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  In-. 
filed  on  or  before  August  18,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  tin; 
appropriate  action  to  be  takon.  hut  will 
not  serve  to  make  prote.stants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
SecreUiry: 
|FRD.'>f:.  91-20108  r.: 

BILUNG  CODE  6717-Ol-M 


-.1  fi-it.-'^.  s.i'i.-iiii! 


[Docket  No.  RP94-055-000] 

City  Utilities  of  Springfield,  Missouri  v. 
Williams  Natural  Gas  Co.;  Notice  of 
Complaint 

Aupust  11.  lom. 

Take  notice  that  on  August  5.  1994. 
City  Utilities  of  Springfield,  Missouri 
(CU)  filed  with  the  Commission  » 
complaint  against  Williams  Natum!  Gas 
Company  (WNG)  and  motion  for 
expedited  relief  pursuant  to  Section  5  of 
the  Natural  Gas  Act  (NGA) '  and  Rules 
206  and  212  of  the  Commission's  Rules 
of  Practice  and  Procedure.^ 

CU,  an  LDC  customer  of  WNG.  a.sks 
that  the  Commission  inve.stigafe  and 
either  summarily  rule  on  or, 
alternatively,  set  for  hearing  WNG's 
application  of  the  right  of  first  refusal 
provision  in  its  tariff. 

CU  seeks  an  order  from  tilt! 
Commission  finding  that:  (1)  bids  made 
by  Tartan  Energy  Company  (Tartan)  for 
CU  capacity  on  WNG  were  not  bona  fide 
bids:  (2)  WNG  erred  in  requiring  CU  to 
match  the  Tartan  bids;  and  (3)  WNG 
wrongly  awarded  Tartan  the  right  to 
acquire  69,460  Dth  of  CU's  79,460  Dtli 
of  firm  transportation  capacity. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  inter\ene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  .should  be  filed 


'i.st).s.c.  snra. 

-lHCfR38V200,ini!.J12. 
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on  or  before  September  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  deteimining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  this  complaint  shall  be  due  on  or 
before  September  12, 1994. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc  94-20102  Filed  8-16-94;  SAS  am) 
BILUNG  CODE  6717-41-M 


[Docket  No.  RP94-360-000] 
Tariff  Filing 

August  11,  1994. 

Take  notice  that  on  August  9,  1994, 
Overthrust  Pipeline  Company 
(Overthrust),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Second  Revised  Sheet 
No.  58,  to  be  effective  August  1,  1994. 

Overthrust  states  that  tariff  sheet  is 
being  filed  pursuant  to  18  CFR 
154.63(a)(1)  and  as  follow-up  to 
Overthrust's  tariff  filing  in  liocket  No. 
MT94-14-000,  revises  Section  11.1(c)  of 
the  General  Terms  and  Conditions  of 
Overthrust's  tariff  to  facilitate 
operations  under  Order  No.  566. 

Overthrust  states  that  it  seeks 
Commission  waiver  of  18  CFR  154.22  so 
that  the  tendered  tariff  sheet  may 
become  effective  August  1, 1994,  the 
proposed  effective  date  of  Overthrust's 
tariff  filing  in  compliance  with  Order 
No.  506. 

Overthrust  states  further  that  this 
filing  was  served  upon  its  jurisdictional 
customers  and  interested  public  .service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commis-sion's  Rules  and  Regulations  (18 
CFR  385.211  and  385.214).  Ail  such 
motions  or  protests  should  be  filed  on 
or  before  August  18,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-20109  Filed  8-16-94;  8:45  am] 

BILLING  CODE  671 7-01 -M 

[Dockat  No.  RP94-359-000] 
Questpr  Pipeline  Co.;  Tariff  Filing 

August  n,  1994. 

Take  notice  that  on  August  9, 1994, 
Questar  Pipeline  Company,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Third  Revised 
Sheet  No.  71  and  Second  Revised  Sheet 
No.  72,  to  be  effective  August  1, 1994. 

Quastar  states  that  these  tariff  sheets 
revise  currently  effective  tariff 
provisions  to  facilitate  Questar's 
operations  under  Order  No.  566. 

Quastar  states  that  it  seeks 
Commission  waiver  of  18  CFR  154.22  so 
that  the  tendered  tariff  sheets  may 
become  effective  on  August  1,  1994,  the 
effective  date  of  Order  No.  566. 

Quastar  states  further  that  this  filing 
was  served  upon  its  jurisdictional 
customers  and  the  Wyoming  and  Utah 
Public  Service  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations  (18 
CFR  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  18, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
ComiBission  and  are  available  for  public 
inspection. 
LoLs  Dl  Ca.shell, 
SfHTi'tvr}'. 

It-'R  Doc.  94-20110  Filed  8-16-94;  8:45  ami 
BILLINQ  CODE  6717-01-M 


[Docket  No.  RP94-357-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Ai!3u3t  n,  1994 

Take  notice  that  on  August  8, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revi.sed  Volume  No.  1,  the  following 


tariff  sheets,  with  a  proposed  effective 
date  of  October  1, 1994: 

First  Revised  Sheet  No.  206 

Sheet  Nos:  207-210 

Second  Revised  Sheet  No.  216 

Texas  F.astem  states  that  by  this  filing, 
it  proposes  to  grant,  effective  October  1, 
1994,  customers  under  Rate  Schedules 
CDS  and  FT-1  enhanced  transportation 
rights  with  respect  to  deliveries  and 
receipts  in  Texas  Eastern's  Market 
Zones  1 .  2  and  3.  Texas  Eastern  states 
that  it  proposes  to  add  new  Sections  13 
and  15  to  Rate  Schedules  CDS  and  FT- 
1,  respectively.  Pursuant  to  the 
enhanced  transportation  rights 
contemplated  by  these  new  tariff 
provisions,  Texas  Eastern  proposes  to 
increase  transportation  rights  for 
customers  paying  rates  pursuant  to 
Section  3.2  of  Rate  Schedules  CDS  and 
FT-1. 

Texas  Eastern  states  that  the  proposed 
tariff  provisions  will  permit  qualifying 
customers  to  deliver  gas  in  one  Market 
Zone  up  to  the  lesser  of  customer's 
MDQ  or  the  sum  of  customer's 
maximum  daily  contractual 
entitlements  on  the  24-inch  line,  the  30- 
inch  line,  the  Texas  Gas  Transmission 
Corporation  loop,  and  the  Trunkline  Gas 
Company  loop  applicable  to  the 
upstream  Market  Zone  in  which  the 
delivery  is  to  be  made  without 
necessarily  impacting  or  limiting,  as  is 
the  current  situation,  its  capacity  rights 
in  a  downstream  Market  Zone. 

The  proposed  effective  date  of  the 
tariff  sheets  is  October  1, 1994,  a  date 
which  corresponds  to  the  date  that 
necessary  changes  to  Texas  Eastern's 
scheduling  procedures  and  computer 
information  systems  can  be 
implemented  to  accommodate  the 
proposed  tariff  changes. 

Te.xas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  he  filed  on 
or  before  August  18,  1994.  Protestswill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. 

LoisD.Cashell, 

Secretary. 

(FR  Doc.  94-201 !  \  Tiled  8-16-94;  8:45  am] 

BtLUNG  CODE  6717-01-M 


[Docket  No.  RP94-358-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  11,  1994. 

Take  notice  that  on  August  8,  1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  Hling 
certain  revised  tariff  sheets  to  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1. 
enumerated  in  Appendix  A  attached  to 
the  filing.  The  tariff  sheets  are  proposed 
to  be  effective  as  set  forth  in  Appendix 
A  to  the  filing. 

TGPL  states  that  the  purpose  of  the 
tiling  is:  (i)  to  set  forth  in  TGPL's 
Volume  No.  1  tarifT  the  rates  and 
charges  under  Rate  Schedule  FT-R 
applicable  to  capacity  released  under 
incremental  firm  transportation  services 
which  have  been  assigned  or  converted 
from  Section  7(c)  service  to  firm 
transportation  service  under  Part  284 
(hereinafter  referred  to  as  "Converted 
Services"!:  and  (ii)  to  set  forth  the 
appropriate  minimum  rates  under  Rate 
Schedule  FT  for  such  Converted 
Services. 

TGPL  slates  that  copies  of  the  instant 
filing  are  being  mailed  to  customers. 
State  Commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  hoard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  18,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lots  D.  Cashell, 
Stfcrrtary'. 

IFK  Doc.  94-20112  Fihui  8-  1«M»4:  8:45  ami 
BiLUMG  cooe  wir-oi-M 


[Docket  No.  RP94-356-000] 

Trunkline  Gas  Co.;  Account  No.  191 
Filing 

August  11.  1934 

Take  notice  that  on  August  5. 1994, 
Trunkline  Gas  Company  (Trunkline)  'in 
accordance  with  the  Commi.ssion's 
order  dated  March  2. 1993.  in  Docket 
No.  RS92-25-000,  notifies  the 
Commissicn  tiiat  the  balance  in  its 
Account  No.  191  (Purchased  Gas 
Adjustment  Deferred  Account)  as  of 
May  31.  1994,  is  $47,889,684.87. 

Trunkline  al.so  states  that  as  of  this 
date,  it  has  not  begun  the  direct  billing 
of  the  amount  pursuant  to  Section  27.1 
of  the  General  Terms  and  Conditions  of 
Trunkline  s  i'ERC  Gas  Tariff,  First 
Revised  X'oiume  No.  1. 

Trunkline  lu.nher  states  that  since  it 
has  not  begun  any  direct  billing,  it  is  not 
necessary  to  co.sf  ider  adjustments  to 
amounts  being  collected  to  reflect  the 
final  posting  to  Account  No.  191  as  of 
tliis  time. 

Trunkline  requests  any  waiver  of  the 
Commission's  Rules  and  Regulations 
which  may  be  necessary  for  the 
acceptance  of  this  filing  as  being  in 
compliance  with  the  Commission's 
directives. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC,  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
38,'-,.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  18,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  .not  sen-e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inten-ene.  Copies 
of  this  filing  are  on  file  with  the 
Com.mission  and  are  available  for  public 
in.spection. 
Lois  D.  Ca.shrll. 
Secretary: 

IFK  Doc.  94-20113  Filed  8-l(i-94;  K;-55  jtiii 
BiLUNG  CODE  6717-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-50539] 

Proposed  Settlement;  Acid  Rain  Core 
Rules  Litigation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  Proposed  Settlement- 
Request  for  Public  Comment. 


SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
noUce  is  hereby  given  of  a  proposed 
second  partial  settlement  of 
Enviommenta]  Defense  fund  \-. Carol  M 
Browner,  et  o/..  No.  93-1203  (and 
consolidated  cases)  (D.C.  Cir.). 

The  case  involves  challenges  by 
several  parties  to  the  acid  rain  core  rules 
published  in  the  Federal  Register  on 
January  11.  1993,  at  58  FR  3590  (January 
11, 1993).  The  proposed  settlement 
relates  primarily  to  the  "control" 
requirement  for  substitution  plans 
under  section  404(b)  of  the  Clean  Air 
Act  and  §72.41  of  the  January  11,  1993 
rules. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  EPA 
or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
mconsistent  with  the  requirements  of 
the  Act.  Copies  of  the  settlement  are 
available  from  Phyllis  Cochran.  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  Street  SW., 
Washington,  DC  20460,  (202)  260-7606. 
Written  com.ments  should  be  sent  to 
Patricia  A.  Embrey  at  the  above  address 
and  must  be  submitted  on  or  before 
linsert  date  30  days  after  publicntionl. 

Duted:  Au<;ust  9.  1OT4. 
Jean  C.  NcLson. 
Cvncral  Counsel. 

IFR  Doc.  94-20170  Filr.i  8-16-')4;  H:;-,dm| 
BILLING  COOE  6S6a~60-M 


[FRL-5027-1] 

Fuels  and  Fuel  Additives;  Waiver 
Decision/Circuit  Court  Remand 

AGENCY:  Environmental  i'rotcctiuii 
Agency  (EPA). 
ACTiON:  Notice 


SUMMARY:  On  July  12,  1991,  under 
section  211(0(4)  of  the  Clean  Air  Act 
(Act),  the  Ethyl  Corporation  (Ethyl) 
requested  a  waiver  to  permit  tlie'sale  of 
its  gasoline  additive, 
methylcyclopentadienvl  manganese 
tricarbonyl  (MMT},  an  octane  enhancer 
commercially  labeled  by  Ethyl  as  HiTEC 
3000,  for  use  in  unleaded  gasoline.  The 
Administrator  of  EPA  denied  Ethyl's 
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application  for  a  waiver  on  January  8, 
1992,  based  primarily  on  concerns 
regarding  the  potential  for  increases  in 
hydrocarbon  emissions  resulting  from 
MMT  use.  Ethyl  subsequently  sought 
judicial  review  of  that  decision  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Based  on  new 
emissions  data  developed  and 
submitted  to  EPA  by  Ethyl,  EPA 
requested  that  the  Court  of  Appeals 
remand  Ethyl's  application  to  the 
Agency  for  further  action. 

On  November  30. 1993,  the 
Administrator  of  EPA  found  that  Ethyl 
had  met  its  burden  lo  demonstrate 
under  .section  211(f)(4)  that  approval  of 
its  remanded  application  would  not 
cause  or  contribute  to  a  failure  lo  meet 
emission  standards.  Ethyl  agreed  to 
re.submit  its  application  at  that  time, 
thereby  affording  further  time  for  the 
Agency  to  consider  the  issue  of 
potential  health  effects  associated  with 
use  of  MMT  in  unleaded  gasoline.  Ethyl 
and  EPA  later  agreed  to  further  extend 
the  deadline  for  final  action  on  Ethyl's 
application  to  July  13, 1994.  The 
Agency  is  today  denying  Ethyl's  request 
for  a  waiver  for  HiTEC  3000  based  on 
unresolved  concerns  regarding  the 
potential  impact  of  manganese 
emissions  resulting  from  MMT  use  on 
public  health. 

ADDRESSES:  Copies  of  the  information 
relative  to  this  application  are  available 
for  inspection  in  public  docttet  A-93- 
26.  A-91-46  and  A-90-lfi  at  the  Air 
Docket  (LE-131)  of  the  EPA,  Room  M- 
l.-iOO.  401  M  Street.  S.W.,  Washington, 
D.C.  204RO,  (202)  260-7.548,  between 
the  hours  of  8:30  a.m.  to  noon  and  1  -.30 
p.m.  to  3:30  p.m.  weekdays.  As 

f)rovided  in  40  CFR  Part  2,  a  reasonable 
ee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Josepli  R.  Sopata,  Chemi.st,  or  James  VV. 
Caldwell,  Chief,  Fuels  Section,  Field 
Operations  Support  Di\ision  (0400)), 
U.S.  Environmental  Protection  Agenc  v, 
401  M  Street,  S.W.,  Washington,  D.C.' 
20460,  (202)  260-263.5. 
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I.  Background 

Section  211(f)(1)(A)  of  the  Act  makes 
it  unlawful,  effective  ManJi  31,  1977, 
for  any  manufacturer  of  a  fuel  or  fuel 
additive  to  first  introduce  into 
comnierce,  or  to  increase  the 
concentration  in  use  of,  any  fuel  or  fuel 
additive  for  u.se  in  light-duty  motor 
vehi(.les  mantifactiii-ed  after  model  year 
1974  which  is  not  substantially  similar 
to  any  hiel  or  fuel  additive  utilized  in 
the  (.ortirii;ation  of  any  model  year  1975, 
or  subsequent  model  year,  vehir;le  or 
engine  under  section  20R  of  the  A(  t.  An 
interpretive  rule  defining  the  term 
"substaiUially  similar"  under  suction 
211(r;|l)(.A.)  was  promulgated  for 
unleJtied  gasoline  at  40  FR  38582  (July 
28.  IWl),  and  revised  at  .5(.  KR  5352 
(Fehru.iry  11.  1991).  Section  2n(i')(l)(B) 
of  the  Act  makes  it  unlawful,  eifectiye 
November  15,  1990,  for  any 
uij'.nufaclurer  of  a  fuel  or  fuul  additive 
to  first  introduce  into  (  ommerce,  or  to 
ini.n.MS!^  the  c;oncentration  in  use  of.  any 
fu'jl  or  fuel  additive  lor  use  by  any 
jierson  in  ii'.otor  vt;hicles  manid'acturod 
aii'-r  tjiudel  year  1974  which  is  not 
substantially  similar  lo  any  fiiel  or  fuel 
.•idditive  utilized  in  the  certifit.alion  of 
any  model  year  1973, or  subsequent 
model  yeriP.  vehicle  or  engine  under 
s(!t.tion  206  of  the  Act.  Thus,  section 
211(r)(l)(n)  expands  the  prohibitions  oi 
211(fjll)(A),  which  apply  only  to  liglit- 
duts'  vehicles. 

.Section  211(0(4)  of  the  A(.t  provides 
thai  upon  application  by  any  fuel  or  fuel 
additive  manufacturer,  the 
Aduiiiiistnitor  of  KPA  ujav  waive  the 


prohibitions  of  sectk)n  211(f)(1)  if  the 
Administrator  determines  that  the 
applicant  has  established  that  such  fuel 
or  fuel  additive  will  not  cause  or 
contribute  to  a  failure  of  any  emission 
control  device  or  system  (over  the  useful 
life  of  any  vehicle  in  which  such  device 
or  system  is  used)  to  achieve 
compliance  by  the  vehicle  with  the 
emissions  standards  to  which  it  has 
been  certified  pursuant  to  section  206  of 
the  Act.  If  the  Administrator  does  not 
act  to  grant  or  deny  a  waivdr  within  180 
days  of  receipt  of  the  application,  the 
statute  provides  that  the  waiver  shall  be 
treated  as  granted.  The  subject  of  this 
notice  is  an  application  by  Ethyl  under 
section  211(f)(4)  of  the  Act  for  a  waiver 
for  the  fuel  additive 
methylcyclopentadienyl  manganese 
tricarbonyl  (MMT),  commercially 
labeled  by  Ethyl  as  HiTEC  3000,  to  be 
blended  in  unleaded  gasoline  resulting 
in  a  level  of  0.03125  (1/32)  gram  per 
gallon  manganese  (gpg  Mn). 

This  Agency  action  is  a 
reconsideration  of  Ethyl's  fourth 
application  for  a  waiver  for  MMT. 
Ethyl's  first  application  was  submitted 
on  March  17. 1978  for  concentrations  of 
MMT  resulting  in  1/16  and  1/32  gpg  Mn 
in  unleaded  gasoline.  Ethyl's  second 
application  was  submitted  on  May  26. 
1981  for  concentrations  of  MMT 
resulting  in  1/64  gpg  Mn  in  unleaded 
gasoline.  The  Administrator  denied 
the.se  requests  for  waivers  due  to 
concerns  regarding  increases  in  exhaust 
hydrocarbon  emissions  resulting  from 
MMT  use.  The  derisions  and 
justifications  thereof  may  be  found  in 
the  September  18,  1978  Federal 
Register,  43  FR  41424,  and  the 
December  1,  1981  Federal  Register,  40 
FR  58630.  Ethyl's  third  application  vva.s 
submitted  on  May  9, 1990,  for 
concentrations  of  MMT  resulting  in  a 
level  of  0.3125  (1/32)  gpg  Mn  in 
unleaded  gasoline  (the  same  levels 
which  are  requested  in  the  application 
which  is.the  subject  of  today's  notice). 
I^thyl  withdrew  its  third  application  on 
November  1, 1990i  befon;  the  deadline 
for  the  Admini.strator  to  make  a 
determination  on  the  application." 
Hecau.se  no  determination  had  been 
made  at  the  lime  Ethyl  withdrew  that 
applii;ation,  EPA  accepted  the 
withdrawal  and  immediately  terminated 
the  proceeding  without  action  on  the- 
application. 

Ethyl's  fourth  application  was 
submitted  on  July  12, 1991.  This 
application  was,  from  a  practical 
standpoint,  an  extension  of  the  third 
application,  the  entire  record  of  which 
was  incorporated  by  Ethyl  into  the 
current  proceeding.  On  January  8, 1992, 
Ihe  Administrator  of  EPA  denied  Ethyl's 
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fourth  application  for  a  waiver  (57  FR 
2535.  January  22. 1992).  The  application 
was  denied  based  in  part  upon  data 
submitted  by  Ford  Motor  Company 
(Ford)  which  indicated  that,  for  the 
model  groups  tested  by  Ford  and.  for  the 
conditions  under  which  Ford  tested  its 
vehicles,  the  increases  in  hydrocarbon 
fjxhausf  emissions  as  a  rerult  of  the  use 
of  MMT  were  substantially  greater  than 
those  observed  in  the  Ethyl  test 
program.  The  Agency  stated  in  its 
decision  that  a  likely  factor  which  might 
•iccount  for  the  differences  ohser\'ed 
between  the  Ethyl  and  Fo.'-d  test 
programs  was  the  .severity  of  the  driving 
t;ycle.  However,  the  Agency  also 
concluded  that  other  factors  might  be 
responsible  for  the  observed  differences, 
in  {hv:  denial  decision,  the  Agency 
stated  that  it  had  always  accepted  data 
from  tost  programs  which  "model"  the 
fleet  in  support  of  waiver  applications, 
hut  that  if  an  interested  party  were  to 
pre.sent  data  indicating  that  a  potentially 
significant  subset  of  the  flt«t.  not  tested 
by  the  applicant,  was  especially 
susceptible  to  the  negative  effei.ts  of  the 
additive,  the  Agency  could  reasonably 
require  specific  testing  on  renresentative 
models  of  that  sub-fleet. 

In  its  decision,  the  Agency  also  stated 
that  it  believes  it  is  rea.sonable  to 
con.sider  the  effect  of  a  fuel  on  vehicles' 
ability  to  meet  future  emissions 
standards.  (The  "Tier  I"  tailpipe 
standards  prescribed  by  se<:lion  202(g) 
of  the  Act  began  to  take  effect  in  model 
year  1994.  which  began  approximately 
in  September  1993.")  Therefore, 
regarding  the  Ford  data  mentioned 
above,  the  Agency  stated  in  its  decision 
that  the  concerns  raised  by  that  data 
related  to  both  current  and  future 
stt'mclards. 

Although  not  the  basis  of  the  1992 
denial,  another  important  issue  arose 
during  the  consideration  of  Ethvls  third 
and  fourth  applications.  The  Agency,  as 
well  as  several  commentors.  expressed 
concerns  regarding  tlie  po.ssible  adverse 
health  effects  of  an  increa.se  in  airborne 
manganese  resulting  from  MMT  use. 
These  concerns  were  centered  around: 
(1)  The  known  severe  neurotoxic  effects, 
of  high-level  exposure  to  manganesi! 
through  inhalation.  (2)  the  lack  of  data 
regarding  the  chronic  effects  of  low- 
level  inhalation  exposure  to  manganes« 
in  humans,  and  (:i)  the  lack  of 
knowledge  regarding  potential 
exposures  due  to  MMT  use.  It  was 
repeatedly  pointed  out  by  conmienters 
that  neurotoxic  damage  could  occur 
prior  to  the  onset  of  overt  .symptoms. 

In  those  proceedings.  Kthyl  also 
submitted  comments  regarding 


manganese  emissions.  Ethyl  indicated 
that  the  manganese  emissions  resulting 
from  the  use  of  MMT  in  unleaded 
gasoline  would  be  so  small  as  to  not 
materially  affect  human  exposure  to 
airborne  manganese.  In  support  of  its 
\  iew.  Ethyl  submitted  analvses  and  data 
o!'.  exposure  modeling  and  n.oi.itoring 
in  both  its  1990  and  1991  app!i(.3tions 
(and  in  subsequent  subnii.ssions 
associated  with  the  remand  di.si  ussed 
below).  (The  issue  of  manganese 
emissions  r.nd  public  health  is 
discussed  in  more  detail  in  Section  VI 
of  this  docume-nt.) 

Diinng  EPA's  consideration  of  the 
lOno  Ethyl  submission,  EPA's  Office  of 
Research  and  Development  (ORD) 
conducted  a  manganese  inhalation  risk 
assessment  based  on  the  available  data 
which  found  that  because  of  "the 
considerable  uncertainties  and  data  gaps 
in  tile  available  information  *  *   *  it  is 
not  possible  *   *   *  to  conclude 
definitively  that  the  increased  use  of 
MMT  as  a  fuel  additive  will  (or  will  not) 
increase  public  health  risk." 2  (EPA  also 
investigated  potential  hazards 
associated  with  water  contamination 
resulting  from  accidental  spills  or 
leakages  of  pure  MMT  and  concluded 
that  spills  or  leaks,  if  they  occurred,  are 
likely  to  \ye  contained  and  therefore 
would  not  pose  a  human  health  risk  due 
to  groundwater  contamination. 
However,  data  available  to  EPA  are 
insufficient  to  determine  whether  spills 
and  leaks  could  affect  exposure  to 
benthic  organisms.) 

Additionally,  in  order  to  obtain 
assistance  in  describing  information 
needed  to  improve  its  mangane.se  health 
risk  asses.sment  (and  also  to  improve  its 
environmental  hazard  identification  of 
issues  associated  with  MMT  itself). 
EPA,  in  conjunction  with  the  National 
Institute  of  Environmental  Health 
Sciences,  conducted  a  Mangrmese/MMT 
Symposium  and  Workshop  on.March 
12-1.^1,  in91.  The  conference  allowed 
the  .Agency  to  solicit  scientific 
ir.formatinn  from  invited  exfranniral     , 
s<;ienti,sts  n-il-cfing  a  wide  range  of 
scientific,  disciplines.  Invited 
participants  included  rejiresentntives  ol 
Etli\  1  Ciorpnration.  the  Environmental 
Det.Mise  Fund,  the  Centers  lorni.sease 
Coi;trol,  the  U.S.  Food  and  Drug 
Administration  and  Environment 
Cnn.ida.  A  suiimiary  of  the  workshop 
discussions  vv;js  provided  to  ea(.li 
participant  and  the  iriformation 
obtained  from  this  meeting  was  nl.so 
used  by  FP.\  to  prepare  a  report  on 
prioritized  research  needed  for 


improving  its  manganese  inhalation  risk 
assessment. ■» 

EPA  raised  the  issue  of  potential 
health  effects  associatedwiih 
manganese  exposure  as  a  concern  in  its 
Januarv'  1992  denial,  but  did  not  base  its 
decision  on  this  concerri  because  the 
Agency  concluded  that  the  uncjertainties 
regarding  hydrocarbon  emissions 
in.;rea.ses  prevented  EPA  fr..m  makiii;^ 
the  requisite  "cause  or  contribute" 
determination  conf  enu;:g  effi-c.ts  on 
regulated  emissions. 

On  February  13.  1002,  Etiivl  fil.-d  .1 
petition  for  review  of  tiie  lanuary  R. 
1992  waiver  denial  dc^cision  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circ  uil.  EP.\  and 
Ethyl  subserjiien'ly  entered  disiussions 
concerning  a  possible  settlement  of  the 
court  c;ase.  In  the  context  of  those 
discussion^;.  Ethyl  suhn'.itted  to  the 
Agene:y  neiv  emissions  test  data 
deveioiied  by  FAhy\  sine  e  tlie  c^c'iii.d 
def;is!on. 

Based  on  its  inspt'clion  and  analysis 
of  the  new  Ethyl  data,  EPA  tentatively 
concluded  that'  t!:e  data  indic;atecl  that 
driving  cycle  did  not  c;ontribute 
significantly  to  MMT-induced  increases 
in  HC  emissions.  (PT.^'s  prelinutiary 
analysis  was  placed  in  docket  A-92— 41.) 
However,  in  addition  to  addressing  the 
issue  of  driving  cycle,  the  E\\:\\  d:ita 
appeared  to  confirm  the  finding  bv  Ford 
that  1991  Escorts  experienced  a  much 
higher  MMT-indured  HC  incTciase  tlcm 
that  obser\ed  in  other  models  testc^d 
(either  in  Ethyl's  new  program  or  in  thi; 
original  Ethyl  tc\st  program).  The  Agency 
remained  concrerned  that  tht;se  data 
might  indicate  that  certain  engine  and 
emissions  control  system  configuraticjus 
are  more  vulnerable  to  a  MMT-induced 
emissions  increase  irrespective  of 
driving  c:ycle. 

To  facilitate  further  .settlemei;t 
discussions  with  Ethyl.  EPA  dec:ided  to 
attempt  to  formulate  an  emission  tc;sting 
program  intended  to  address  in  a  timely 
manner  spec;ific  unresolved  issues 
(;ouc;eniiiig  tlie  effect  of  .MNtT  en 
emissions:  (1)  whether  other  velii;  jes 
utilizing  fiiels  cont.nning  MM  T  . in- 
lively  to  experience  increases  in 
hydrcH:arhon  emissior.s  simil.ir  to  those 
observed  in  1901  Ford  Esc  nrts:  .nnd  (2) 
whc'llier  hiels  containing  N!MT  have 
signific:ant  adverse  effects  on  emissions 
from  vt!hic:les  utilizing  the  technologies 
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most  likely  to  be  employed  to  meet 
future  standards.  On  October  28, 1992, 
EPA  held  a  public  workshop  to  assist 
the  Agency  in  its  attempt  to  formulate 
such  an  emission  testing  program  (57  FR 
44740,  September  29,  1992).  In 
particular,  EPA  hoped  to  obtain 
information  and  assistance  from 
technical  experts  outside  of  the  Agency 
concerning  the  test  program  and,  in 
view  of  the  significance  of  any  future 
waiver  decision  concerning  MMT  for 
the  auto  industry  and  the  general 
public,  EPA  was  interested  in  obtaining 
comments  concerning  a  decisional 
framework  designed  to  address  and 
resolve  these  issues.  A  proposed 
emission  test  program  developed  by  the 
Agency  and  presented  at  the  public 
workshop,  was  effectively  adopted  by 
Kthyl  as  its  most  recent  vehicle 
emissions  test  program  involving  the 
199.3  model  fleet. 

Although  further  settlement 
(!i.s(;u.ssions  between  Ethyl  and  EPA 
were  held  subsequent  to  the  public 
norkshop,  the  parties  were  not 
successful  in  reaching  a  settlement. 
However,  despite  the  failure  of  the 
parties  to  reach  agreement,  EPA 
j.onduded  that  the  Administrator's 
denial  decision  should  be  reconsidered 
in  light  of  the  new  emissions  data 
generated  by  Ethyl  subsequent  to  the 
decision.  Accordingly,  EPA  requested 
that  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  remand  the 
denial  decision  to  EPA  for 
reconsideration. 

On  April  fi,  1993,  the  Court  of 
Appeals  issued  a  decision  granting  the 
Agency's  motion  and  remanding  the 
case  to  the  Agency  to  redetermine 
within  180  days  whether  to  grant  or 
deny  Ethyl's  application.  The  mandate 
implementing  this  judgement  was 
transmitted  to  the  Agency  on  June  3, 
1993.  Pursuant  to  the  court's  remand 
decision,  the  .A.gency  published  a  notice 
indicating  the  commencement  of  a 
comment  period  (58  FR  35950,  July  2, 
1993).  The  Administrator's  final 
decision  on  rf'niand  was  due  within  180 
days  ofi-T  iiie  transmittal  of  the  court's 
mandate,  or  by  November  30,  1993. 

After  the  Court  of  Appeals  granted  the 
Agency's  motion  to  remand  the  denial 
decision  concerning  Ethyl's  July  12, 
1991  application,  Ethyl  submitted  to 
EPA  a  substantial  amount  of  additional 
data  on  emission  testing  with  fuels 
containing  MMT.  (Specific  aspects  of 
these  data  are  discussed  below  in 
Section  IV  of  this  document). 

During  the  course  of  the  remand  of 
Ethyl's  waiver  application,  the  EPA 
Office  of  Research  and  Development 
(ORD)  reviewed  the  available  data 
concerning  the  health  effects  associated 


with  inhalation  of  manganese  as  part  of 
a  proaess  to  revise  the  reference 
concentration  (RfC)  for  inhaled 
manganese.*  An  inhalation  reference 
concentration  is  defined  as  an  estimate 
(with  uncertainty  spanning  perhaps  an 
order  of  magnitude)  of  a  continuous 
inhalation  exposure  to  the  human 
population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
appreciable  risk  of  deleterious  non- 
cancer  health  effects  during  a  lifetime. 
The  methodology  for  establishing  an 
RfC  aa:ounts  for  uncertainties  and  gaps 
in  the  health  data  base  through  the 
assignment  of  uncertainty  factors.  In 
November,  1993,  ORD  completed 
preparation  and  review  of,  and  EPA 
released  to  Ethyl,  a  document 
identifying  and  describing  the  rationale 
for  a  new  inhalation  RfC  of  0.05  ug/m^ 
for  mangane.se  and  manganese 
compounds. 

Etnyl  .subsequently  provided  to  EPA  a 
detailed  critique  of  the  approach 
utilized  to  derive  the  revised  manganese 
RfC.  Among  other  things,  Ethyl  argued 
that  EPA  used  an  innppropriate 
procedure  to  derive  the  RfC  from  a 
study  of  occupational  manganese 
exposures  by  Roels,  et  al.  (1992).  Ethyl 
also  argued  that  use  of  MMT  would  not 
result  in  significant  changes  in 
background  manganese  exposures,  and 
that  tlie  favorable  effects  on  public 
health  resulting  from  changes  in  the 
composition  of  gasoline  when  MMT  is 
utilized  would  outweigh  any  potential 
for  adverse  health  effe,cts.  (Copies  of 
documents  describing  the  revised  RfC 
and  of  the  Ethyl  comments  are  available 
in  the  public  docket.) 

As  the  deadline  of  November  30, 
1993,  for  final  action  by  EPA  on  Ethyl's 
uaivef  application  approached,  EPA 
(  oncluded  that  the  extensive  data  base 
on  the  emission  effects  of  MMT 
assembled  by  Ethyl  and  others  during 
the  consideration  of  the  application  was 
sufficient  to  permit  a  decision 
concerning  whether  Ethyl  had  satisfied 
the  statutory  requirement  to  show  that 
u.se  of  MMT  will  not  cause  or  contribute 
to  e.xceedence  of  emission  standards. 
However,  there  had  befn  insufficient 
opportunity  for  public  com.ment 
concerning  the  use  of  a  revised 


••In  1990,  an  !i:h,il;!li(Hi  rcfcrojicc  c  oni«rilr<ilii)n 
(KfC)  for  rnHnRiinps*-  tif  0.4  ng/ni '  w.',.s  vnrifiwi  am] 
plated  or.  1KI.S.  T.he  original  KfC  for  manganfi.sc 
r.);urod  into  d  1990  ri.sl.  assessuRnl  of  MMT 
prcpiirod  by  lh«  KPA  Office  of  RH.se.irch  and 
Dc'velopmenl  ((3KD).  Sijb,se<;iipnily.  in  light  of  now 
ii.formiition  .siibmitti^d  bv  tlhyl  and  new  rpsiills 
from  marn  recently  published  studies  concerning 
ni.inRaiUsp  inhololinn  hp.il!h  offRcls  in  workers, 
tI'.^  rcenamined  (he  RfC  for  mrinj'ar!e>e  and  revi<.pd 
it  10  a  value  of  n.05  iij;/nn '  in  199:1.  This  revised  RfC 
ti;r  manganese  was  made  available  to  tthvl  and 
pl.ii  I'll  (Ml  IKIS  ir  No\t:ml)er  I'.l'l.'l. 


manganese  inhalation  RfC  in  assessing 
any  risks  that  might  be  posed  by 
granting  Ethyl's  application.  Ethyl 
argued  that  it  had  not  been  afforded  an 
adequate  opportunity  to  study  the 
derivation  of  the  RfC  and  to  comment 
on  its  implications  for  Ethyl's 
application.  While  EPA  scientists  did 
not  necessarily  agree  with  the  specific 
technical  arguments  concerning  the 
revised  RfC  and  other  issues  pertaining 
to  health  effects  made  by  Ethyl,  EPA 
concluded  that  it  might  be  useful  to 
review  the  revised  RfC  in  light  of  further 
analyses  of  the  available  data  as  well  as 
the  underlying  data  from  occupational 
studies  of  inhaled  manganese  if  such 
data  could  be  readily  obtained.  EPA  also 
concluded  that  it  would  be  desirable  in 
any  case  to  have  further  dialogue  with 
Ethyl  and  other  interested  parties  on 
issues  related  to  the  heaUh  effects  of 
manganese  before  EPA  was  to  make  a 
final  decision  concerning  Ethyl's  waiver 
application. 

As  a  result  of  these  factors,  Ethyl  and 
EPA  entered  into  dis(;uvsions 
concerning  a  possible  extension  of  the 
deadline  for  a  doci.sion.  Ultimately,  an 
agreement  between  Ethyl  and  EPA 
concerning  sur  h  an  exten.sion  was 
implemented  on  November  30, 1993, 
and  notice  of  the  agreement  was 
published  in  the  Federal  Register  on 
December  9,  1903  (58  FR  64761).  The 
agreement  provided  for  an  extension  of 
180  days  in  t!;e  deadline  for  final  action 
by  EPA  on  Ethyl's  w.niver  application 
for  HiTEC  3000.5  gpA  was  thus  required 
to  take  final  action  either  granting  or 
denying  Ethyls  resubmitted  application 
by  May  29,  1994.  For  purposes  of  the 
resubmitted  application,  the  EPA 
Administrator  determined  that  Ethyl 
had  demonstrated,  as  required  by 
section  211(0(4),  that  use  of  HiTEC  3000 
at  the  .specified  concentration  will  not 
cause  or  contribute  to  a  failure  of  any 
emission  control  device  or  system  (over 
the  useful  life  of  any  vehicle  in  which 
such  device  or  system  is  used)  to 
achieve  compliance  by  the  vehicle  with 
the  emission  standards  with  respet;t  to 
which  it  has  been  certified.®  The 
Agency  stated  clearly  in  the  December 
9, 1993  Federal  Register  notice  that  this 
determination  would  not  preclude  any 
subsequent  regulatory  action  based  on 
emission  effects  under  Clean  Air  Act 


'To  implement  Ibi.s  aHreement,  Ethyl  withdrew 
i|s  July  12. 1991  waiver  .".pplicalion,  as  remanded 
by  the  Court  of  Appeals,  and  immediately 
resubmitted  the  application. 

"As  is  explained  in  .-iection  tV  of  this  document, 
thi.s  decision  was  based  primarily  upon  applicitinn 
of  the  previously  used  .statistical  tests  to  the 
submitted  emission's  data.  As  is  also  explained  in 
.orction  IV.  the  Agency  believes  that  those  tests  mav 
tie  outdated  and  is  considering  a  formal  change  in 
its  method  of  analy.sis  of  such  data. 
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section  2il(c)  or  any  other  provision  of 
the  Clean  Air  Act  in  the  event  that  the 
resubmitted  Ethyl  waiver  application 
were  to  be  granted  in  the  future.  The 
Agency  also  made  it  clear  that  this 
determination  would  not  apply  in  the 
context  of  any  other  new  waiver 
application  concerning  HiTEC  3000  or 
MMT  which  might  be  submitted  in  the 
future  if  EPA  were  to  deny  Ethyl's 
resubmitted  waiver  application  on  other 
grounds.  Further  review  of  Ethyl's 
application  during  this  180  day  period 
focused  in  particular  on  the  i.ssues 
relating  to  the  potential  health  effects  on 
public  health  if  EPA  were  to  permit  use 
of  MMT  as  a  fuel  additive. 

Ethyl  and  EPA  both  desired  and 
intended  to  a.ssure  continuity  beUveon 
the  proceedings  concerning  the  July  12, 
19fll  waiver  application,  as  remanded  to 
EPA  by  the  Court  of  Appeals,  and 
Ethyl's  resubmitted  waiver  application. 
The  entire  administrative  record 
compiled  by  EPA  in  support  of  the 
original  denial  decision,  as  well  as  oil 
submissions  to  the  public  docket 
concerning  the  remanded  application, 
was  incorporated  in  the  record  fliis  final 
decision  on  the  resubmitted  application. 
The  docket  number  for  the  resubmitted 
waiver  application  also  remained  the 
same. 

The  additional  180  days  that  were 
provided  by  Ethyl's  agreement  to 
resubmit  the  waiver  application  were 
utilized  by  EPA  to  evaluate  remaining 
issues  that  may  have  been  relevant  to 
today's  decision.  In  particular,  KPA 
continued  to  examine  the  effects  on 
public  health  that  might  be  associated 
with  approval  of  Ethyl's  application. 
EPA  considered  any  additional 
underlying  data  concerning  studies  of 
occupational  manganese  exposun;  that 
were  obtained  by  or  submitted  to  EPA. 
as  well  as  any  additional  data  or 
information  pertaining  to  the  health 
effects  of  manganese  submitted  by  Ethyl 
or  other  interested  persons  during  the 
comment  period.  Any  additionar 
information  that  was  submitted  was  also 
considered  in  exploring  alternative 
candidate  RfC  estimates  and  their 
relationship  to  the  verified  revised  RfC. 
EPA  also  used  the  additional  tinie 
provided  by  the  extension  to  make  a 
decision  on  how  the  RfC  should  be 
utilized  in  assessing  health  effects  that 
may  be  as.sociated  with  MMT  use. 
evaluate  potentfal  exposure  to 
mangane.se  compounds  associated  with 
MMT  use,  complete  a  risk  as.sessment 
concerning  Ethyl's  application,  and 
decide  what  additional  data,  if  any. 
should  be  provided  by  Ethyl  either 
before  or  after  MMT  is  introduced  into 
the  market. 


On  April  28,  1994,  EPA  provided 
Ethyl  Corporation  with  a  draft  of  the 
revised  risk  assessment,  which  undated 
the  1991  ORD  assessment  and 
incorporated  further  analyses  performed 
during  the  180-day  extension  period. 
Subsequent  to  providing  Ethyl  with  this 
draft.  Ethyl  provided  EPA  with 
comments  on  the  draft  and  some 
additional  new  data  on  ambient 
manganese  concentrations  in  .several 
Canadian  cities.  In  order  to  allow  the 
Agency  time  to  consider  this  new  data. 
Ethyl  requested,  and  the  Agency  agreed 
to,  an  extension  of  the  decision'deadline 
until  July  13,  1994.  An  agreement 
implementing  this  extension  was 
executed  by  EPA  and  Ethvl  counsel  on 
May  24.  1994. 

11.  Statutorj'  Framework 

A.  History- of  Stntuta 

Congress  first  added  section  211(1")  to 
the  Clean  Air  Act  in  1977  based 
primarily  on  concerns  that  fuels  or 
additives  might  damage  vehicle 
emission  control  devices.  Thus,  the 
original  statute  focused  on  vehicles 
designed  to  use  unleaded  gasoline, 
prohibiting  the  general  use  in  fuels  ot 
materials  not  "substantiallv  similar"  to 
fuels  used  to  certify  vehicles  to 
emi.ssions  standard.s.  Section  211(0  aLso 
provided  that  the  Administrator  of  EPA 
"may  waive  the  prohibitions  *   *    *  if  in; 
determiiuis  that  the  applicant  has 
established  that  such  fuel  or  fuel 
additive  *   •   •  will  not  i:ause  or 
contribute  to  a  failure  of  anv  emission 
control  device  or  system  *  "*   *  to 
achieve  compliance  by  the  vehicle  with 
the  emission  standards  with  respect  to 
which  it  has  been  certified  pursuant  to 
section  20f)."  ^  Additionallv,  the  statute 
provides  that  if  the  Administrator  does 
not  act  to  grant  or  deny  the  waiver 
request  within  IW)  days  of  receipt  of  the 
application,  the  waiver  request  shall  be 
treated  as  granted. 

vSection  211(f)  was  initiallv 
interpreted  by  the  Agency  as  applying 
only  to  unleaded  gasoline.  In  the  VMW 
Amendments,  section  211(0(1)  was 
broadly  expanded  to  cover  all  other 
fuels  and  fuel  additives,  including 
leaded  gasoline,  diesel  fuel,  and 
consumer  additives."  The  1900 


.Sci  li.iii  20fi(if  ttic  Act  M'!>  fort  tithe  ar:if,(  «ti():i 
rcqiar.-rtu  ni.s  with  whi,:h  vrhide  miinufrtCIuriTs 
n-.ust  i;i.rji|)!v  in  order  to  introdiicn  into  curnmnrre 
now  model  year  motor  vehicles,  lin-.ier  %202  uiihi- 
Art.  .sldnd.ir(i.>i  for  hydrtK:arixjn  (MC).  cirtxin 
ninnoxiiU-  {CO),  and  oxides  of  nitrogen  (N()\l 
emi.«sic.!;5  for  gasoline,  gaseous  fuel,  diesel  and 
metluitiol-pownred  motor  vehicles  ha\e  Ijwn 
esu-.!>!:sh.-d.  For  gasoline,  gaseous  fuel  and  «lie.sei- 
[Kiwe.'ed  motor  vehicles,  .standards  have  aUi  lieer 
estahlished  for  paniculate  emi.ssions. 

"H.R.  Kep.  No  4'tn  pjrt  1.  lOlst  Ca,,:'-    Zi\  Sess 
.!i:i(iHfK)i 


Amendments  also  apply  the  provisions 
of  this  subsection  to  vehicles  other  than 
hghtduty  vehicles.  Section  211(f)(1)(B) 
of  the  Act  makes  it  unlawful,  effective 
November  15,  1990,  for  any 
manufacturer  of  a  hiel  or  fuel  additive 
to  first  introduce  into  commerce,  or  to 
increase  the  concentration  in  use  of.  nn\ 
fuel  or  fuel  additive  for  use  by  any 
person  in  motor  vehicles  manufactured 
after  model  year  1974  which  is  not 
substantially  similar  to  anv  fuel  or  !uel 
additive  utilized  in  the  certification  of 
any  model  year  ILCS.  or  -ubsequent 
model  year,  veliic  le  or  engine  under 
.section  206  of  the  Act.  Tims,  section 
211(f)(l)(I3)  expands  to  all  motor 
vehicles  the  fuel  prohibitions  of  the 
original  section  211(f)(1)  (now 
redesignated  as  .section  211(f)(1)(A)). 
which  apply  onlv  to  light-dutv 
vehicles.'' 

In  adding  set;tion.  211,  the  first  focus 
of  Congre.ss  was  to  prevent  the 
introduction  of  new  additives  which 
may  prove  harmful  to  emission  control 
devices  but  to  allow  for  the  introduction 
of  such  additives  if  it  could  be 
demonstrated  that  thev  would  not  hann 
emission  control  devices.  Furthermore, 
in  framing  the  statute  such  that  the 
Administrator  was  not  required  to  grain 
a  waiver.  Congress  provided  authority  tn 
the  Administrator  to  take  into  account 
other  considerations  associated  with 
introduction  of  the  new  material  intd 
coiiimerce 

a.  Two  Stngff  Proc fss 

Section  211(f)(4)  of  the  Act  provide, 
the  legal  authority  for  this  waiver 
de<:ision.'"  The  Agencv  interprets 


".\n  int(!q>reliv<- rule  defining  thi- tern: 
■  s;''.'strtniially  similar"  under  section  2n(l')(IJi.\i 
was  promiilgaled  for  i^nlexded  gasoiinr  at  46  IK 
Jfl'.Hi  (luly  28.  IflBl).  and  rev  i.vxi  at  50  FK  5:tiz 
(lebriiary  n.  19911  An  .id^ance  nniice  of  prr,.„,s..,, 
riilemakinK  (A.NPKMl  has  U-.-n  publishinl  to  tx-gm 
the  proces  of  promulgating  an  interpretive  rule  to 
defliie  (he  term  "substannnliv  similar"  under 
§l!l-;n(1)fni  fordlesel  fuel  and  die.sel  fuel 
.•dditives.  .S(>e  5G  FK  24:«.;;  (Mjy  no.  I'Wll. 

'".Section  211(0(4)  states  that  "The 
.\dn;inistrator.  upon  app!i(.ation  ol  ,i:;v 
:naniifaclurer  of  any  fuel  or  fuel  addi:iv.-.  ::;.iv 
waive  ihe  prohiSitions  esl.iblished  unU.-r  par.'igr.^pti 
.  1 )  or  CD  of  this  subsection,  or  the  limitation 
spei  iiied  in  p.iraj^raph  (.^1  of  this  M.bse.  lion,  it  he 
determines  Iha'  tlie  applicant  h,is  established  ih,.i 
such  fuel  or  fuel  additive  or  a  s(>ecified 
concentration  thereof,  a:; d  Iheermssiou  produdsol 
such  fuel  oraddllive  o:  .siieiilied  i  oik  i::l.'itlinn 
thereof,  will  not  cauM-  or  i  outribuie  to  a  f.iiUirt!  of 
.my  emission  coiitnil  dev  ic  e  or  •  vstem  (over  the 
useful  life  of  any  v«hi(  le  in  »hi<  h  such  device  or 
system  is  ust-d)  to  achieves o.npli,tnce  by  the 
vehicle  wi;h  the  emission  si.,,ul,irds  with  resp..,  •  •,, 
which  i!  has  been  cerliHed  pursuant  :o  section  ^'in. 
If  the  Adtrvinistralor  has  no-  .ii  u-d  to  urant  or  dco* 
an  application  under  this  [MMgraph  within  one 
hundrjxi  and  -ighty  davs  of  receipt  of  .such 
application,  the  waiver  authorized  bv  this 
para.n.aph  -hrtV,  tie  treated  as  i;r.,n:e<{." 
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section  211(0(4)  of  the  Act  as 
establishing  a  two  stage  process  for  the 
decision  to  grant  or  deny  a  waiver 
application.  The  first  stage  of  the 
process  focuses  solely  on  whether  a 
waiver  applicant  has  met  its  burden  to 
demonstrate  that  a  fuel  does  not  cause 
or  contribute  to  a  failure  to  meet 
emission  standards.  The  second  stage  of 
the  process  reflects  the  discretionary 
authority  provided  to  the  Agency  by  the 
statute. 

In  the  first  stage  of  the  waiver  process, 
the  sole  issue  is  whether  a  fuel  "causes 
or  contributes"  to  an  emission  standard 
failure.  The  waiver  applicant  bears  the 
burden  of  demonstrating  that  a  fuel  will 
neither  cause  nor  contribute  to  an 
emission  standard  failure  for  any 
regulated  pollutant.  Balancing  of  the 
emission  effects  of  a  fuel  for  one 
pollutant  against  those  for  other 
pollutant(s)  is  not  permissible  under  the 
statutory  language.  For  example,  an 
applicant  would  not  meet  its  burden  of 
proof  if  its  testing  of  a  fuel  shows  that 
it  causes  or  contributes  to  an  emission 
standard  failure  for  CO,  even  though 
testing  shows  decreases  in  emissions  of 
HC  and  NOx.  If  an  applicant  does  not 
meet  its  burden  of  demonstrating  that 
the  "cause  or  contribute"  test  is  met,  the 
Agency  cannot  grant  a  waiver.  If  an 
applicant  does  meet  its  burden,  the 
Agency  may  then  exercise  its  discretion 
to  grant  or  to  deny  a  waiver  in  the 
.second  stage  of  the  process.^' 

The  statute  provides  that  the  Agency 
"may"  grant  a  waiver  application  if  the 
"cause  or  contribute"  test  is  mot,  but 
does  not  require  such  an  action.  The 
Agency  may  therefore  choose  not  to 
j^rant  a  waiver  based  on  other  issues 
(e.g.,  public  health  effects)  that  indicate 
that  it  would  not  be  in  the  public 
interest  to  do  so.  hi  this  second  stage  of 
the  process,  the  Agency  has  a  great  deal 
of  discretion  to  determine  which  issues 
should  be  examined  and  to  balance  the 
potential  positive  and  negative  impacts 
of  a  waiver.  Such  discretionary 
authority  is  grounded  not  only  in 
Congress'  use  of  the  term  "may"  rather 
than  the  term  "shall"  in  section 
211(0(4),  but  also  in  the  goals  and 
purposes  of  section  211  when  read  as  a 
whole.  The  Agency  does  not  believe  that 
Congress  intended  to  require  EP.\  to 
grant  a  waiver  under  section  211(0(4) 
when  available  information  indicates 
that  the  fuel  would  be  potentially 
subject  to  regulatory  control  under 
.section  211(c)(1)  immediately  upon 
i.ssuance  of  the  waiver.  Similarly,  EPA 


' '  Under  the  slalulp.  if  Ilie  AgRncy  does  not  take 
HLlion  to  gram  or  deny  a  waiver  application  wi:hiii 
180  days  of  siibmi!!,il.  the  waiver  is  d<"(!mt>d 
granind 


believes  that  Congress  did  not  intend  to 
preclude  a  determination  of  whether 
issuance  of  a  waiver  is  consistent  with 
other  important  goals  of  the  Act  once  it 
has  been  demonstrated  that  the 
mandatory  "cause  or  contribute"  test 
has  been  met. 

This  does  not  mean  that  the 
Administrator  has  unfettered  discretion 
to  deny  a  waiver  application  for  any 
reason.  The  grounds  for  any  denial  must 
not  be  orbitrar\'  or  capricious  or 
constitute  an  abuse  of  discretion.  Thus, 
in  using  discretion  to  deny  an 
application,  the  Administrator  must 
identify  and  explain  the  factors  on 
which  a  discretionary  denial  decision  is 
based  and  must  assure  that  the  policy 
adopted  is  coij;i^ent  for  all  similarly 
situated  wai'vei^applicants. 

C.  Cniisidpniftinn  of  Pntt^ntial  Health 

Although  the  basis  for  a  discretionary 
denial  must  be  rational  and  non- 
arbiti-ery.  nothing  in  the  statute  limits 
the  t\pe  of  factors  which  the 
.administrator  may  consider  in  deciding 
whether  to  deny  an  application.  Section 
101(b)(1)  states  that  one  of  the  purposes 
of  the  Act  is  to  "protect  and  enhance  the 
quality  of  the  Nation's  air  resources  so 
as  to  promote  the  public  health  and 
welfare  and  the  productive  capacity  of 
its  population."  Given  this  general  goal 
of  the  Act.  certainly  the  potential  effects 
on  public  health  of  vehicle  emissions 
would  be  a  factor  which  the 
Administrator  may  reasonably  consider 
when  utilizing  the  discretion  which 
section  211(0(4)  authorizes. 

Furthermore,  under  sections  2 1 1  (b)(2) 
and  211(e),  the  Administrator  must 
requite  the  manufacturer  of  a  fuel  or 
additive  to  produce  data  concerning 
potential  health  effects  as  a  condition  of, 
or  a  prerequisite  to,  registration  of  the 
fuel  ix  additive.'-  Under  section 
211((:)(1),  the  Administrator  may,  based 
on  data  collected  under  sections  211(b) 
and  21 1(e)  or  otherwise  available,  issue 
regulations  controllir-g  manufacture  or 
sale  of  any  fuel  or  fuel  additive  which 
the  -Administrator  finds  "may 
reasornhly  he  anticipated  to  endanger 
the  pi;!)lli;  health  or  welfare."  These 
provisions  indicate  that  Congress 
intended  that  the  Administrator  be 
(oncdrned  about  the  potential  health 
effectf  of  fuels  and  fuel  additives. 

The  fart  that  the  Administrator  may 
control  fuels  or  fuel  additives  which 
pose  potential  health  effects  under 
sectiqn  211(c)(1)  does  not  mean  that  the 


-  Srt  •  M  ns  J  iKrti  and  21 1(lj)(l)  requirn  Iho 
irf;Air.r  :-i:i  ot  fuels  and  additives  dcsijiiialcd  by  Ihf 
Adriiinjslr.itor  a-i  a  (jmoiujilion  to  inlrMluUiiin 
i;il()  t.iiliirtn'n.p. 


Administrator  may  not  consider  health 
effects  as  a  factor  in  deciding  whether 
to  grant  a  waiver  under  section  211(0(4). 
Such  a  construction  of  the  statute  would 
lead  to  absurd  results,  precluding  the 
Administrator  from  denying  a  waiver    - 
application  and  leading  to  potential 
introduction  of  a  fuel  or  additive  into 
commerce,  even  in  the  specific 
drcumstances  where  the  Admini.strator 
has  concluded  that  there  are  grounds  for 
issuance  of  a  proposed  regulation 
prohibiting  the  fuel  or  additive  under 
.section  211(c).  However,  although  this 
reasoning  indicates  that  Congress  could 
not  have  reasonably  intended  to 
completely  preclude  the  consideration 
of  health  effects  under  section  21 1(0(4), 
this  dot^s  not  mean  that  section  211(c) 
limits  the  circumstances  in  which  the 
Administrator  may  consider  potential 
health  effects  as  part  of  a  waiver 
decision.  Clearly,  it  was  the  intention  of 
Congress  to  treat  fuels  and  fuel  additives 
already  registered  and  being  sold  for  a 
particular  purpose  differently  than  those 
which  have  not  already  been  introduced 
into  ronnnerce. 

III.  Method  of  Review 

A.  "Causes  or  Contributes"  to  Emission 
Stondn.rd  Failure 

Under  .section  211(0(4)  of  the  Act, 
twenty-three  applications  for  wiiivers  of 
the  section  211(0(1)  prohibitions  have 
been  received.  Of  these,  twenty-two 
applications  have  sought  a  waiver  for 
additives  for  unleaded  ga.soline.  One. 
the  most  recent,  sought  a  waiver  of  the 
section  211(0(1)(B)  prohibitions  for  an 
additive  to  diesel  fuel.'^  Of  these 
twenty-three  applications,  ten 
applications  have  been  granted  (some 
with  conditions  attached),  ten  have  been 
denied,  and  three  were  withdrawn  by 
the  applicant  prior  to  the  Agency's 
decision. 

Section  211(0(4)  clearly  places  upon 
the  waiver  applicant  the  burden  of 
establishing  that  its  fuel  will  not  cause 
or  contribute  to  the  failure  of  any 
vehicle  to  meet  emission  standards. 
Absent  a  sufficient  showing,  the 
Administrator  cannot  make  the  required 
determination  and  cannot  grant  the 
waiver.  If  interpreted  literally,  hovvuver. 
this  burden  of  proof  imposed  by  the  Act 
would  be  virtually  impossible  for  an 
applicant  to  meet,  as  it  requires  the 
proof  of  a  negative  proposition;  that  no 
vehicle  will  fail  to  meet  emission 
.standards  to  which  it  has  been  certified. 
Such  a  literal  interpretation  could  be 
construed  as  requiring  the  testing  of 
every  vehicle.  Recognizing  that 
Congress  contemplated  a  workable 


I '  "57  IR  45790  (OclolKr  5,  1992). 
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waiver  provision.  EPA  has  previously 
indicated  that  reliable  statistical 
sampling  and  fleet  testing  protocols  may 
he  used  to  demonstrate  that  a  fuel  under 
consideration  would  not  cause  or 
contrihute  to  a  significant  failure  to 
meet  emission  standards  by  vehicles  in 
the  national  fleet. '■♦ 

To  determine  whether  a  waiver 
applicant  has  established  that  the 
proposed  fuel  will  not  cause  or 
contribute  to  vehicles  failing  emission 
standards,  EPA  reviews  all  the  material 
in  the  public  docket,  including  the  data 
submitted  with  the  application  and 
public  comments  on  the  application, 
and  analyzes  the  data  to  ascertain  thw 
fuel's  emission  effects.  The  analysis 
concentrates  on  four  major  areas  of 
(  oncern — uxhaust  emissions. 
J'vaporative  emissions,  materials" 
compatibility,  and  driveability— and 
evaluates  the  data  under  statistical 
methods  appropriate  to  the  various 
types  of  emission  effects.  Emission  dnia 
are  analyzed  according  to  the  effects 
that  a  fuel  is  predicted  to  have  on 
emissions  over  time.  If  the  fuel  is 
predicted  to  have  only  an  instantaneous 
effect  on  emissions  (that  is,  the  emission 
effects  of  the  fuel  are  immediate  and 
remain  constant  throughout  the  life  of 
the  vehicle  when  operating  on  the 
waiver  fuel),  then  "back-to-back" 
emissions  testing  will  suffice.'"^ 

Unlike  materials  traditionalK  allowed 
in  unleaded  gasoline,  metallics",  such  as 
MMT,  produce  non-gaseous  combustion 
products,  some  of  which  may  be 
deposited  in  the  parts  of  the  vehicle  that 
come  in  contact  with  the  combustion 
[iroducts  of  the  burned  fuel.  These  areas 
of  the  vehicle  include  the  combustion 
chamber,  the  catalyst,  the  oxygen 
sensor,  and  all  parts  of  the  exhaust 
sy.stem.'e  Since  these  materials  build  up 
over  time,>^  it  has  been  traditionallv 


'\S(-«'  VV.iiver  »P(.i^ioIl  on"  Tcrli.iry  Ituul  Ali  (,hol 
(■  THA'  I.  44  IK  10530  (I'ebniary  2.  197'.'). 

'■'lijK.k.-io-bjck  emisiion  tpsting  invoUos  testing  a 
vrliiclp  on  H  biisp  fuel  (i.e..  a  gasoline  vvhii.li  meets 
■.pocilir.itiMiis  for  ct-rtification  fiipl  or  is 
-"prpsonl.ilivo  of  a  typically  available  commrrcial 
Kasoi.np).  thnn  testing  that  samp  vphicio  i,n  the  furl 
for  which  the  waiver  is  requested.  The  diffirencp 
iii  rniiv-ion  levels  is  attributed  to  the  waiver  fuel. 

'•  Automakers  and  catalyst  manufacturers  jioinl 
I'ut  'h.it.  since  caralyMs  are  designed  with  a 
!ioii,'y<  niiib  structure  in  order  to  maximize  amtarl 
ixtiveeri  eiiginfi  combustion  Ra.ses and  catalyst 
material-.,  if  !ha!;r;i-!',  within  the  hnneycfm-.b 
tM-coine  blocked,  i;  .  -.  .'aivsi  is  less  able  to  break 
down  the  evhaus;  h.,.-,  s.  I  \;r!hermore,  alllioiigh  the 
mn  h.^nisnis  associ.iied  u  nh  luanganpse  deposils 
have  nut  lH<en  completeK  ■    •..  'li-..',  latalvsl 
n:.inii,r  turers  suggest  that  :i:r  mere  d,-iiiisi!iun  ol 
inffjigaiesp  (withiuit  blockaj.(    .ft  IsaiiutK!  would 
hi'Klor  t.he  catalytir  artivity  of  ih«! .  .,iat\  <l.  Kthyl. 
h'.we\er.  liplicves  that  the  in^ng,;ne.se  dci.ositior.  ii:i 
'::e  catalyst  dixK  not  hinder  its  at  tivity. 

' "  Keply  C:ommcnts  of  fithy!  C(.r(>or<!tioj:  in 
.■Mi(>port..fjl!e  HiTKC  1000  W.iivpi  Appli.atioi! 
\'ii;i:si  10.  l<»')n.  28. 


accepted  that  the  emissions  effects  of 
such  additives  occur  over  time  as  miles 
are  accumulated,  and  that  the  method  of 
deposition  suggests  that  the  effects  are 
permanent.  If  the  fuel  is  predicted  to 
have  such  a  long-term  deteriorative 
effect,  durability  testing  over  the  useful 
life  of  the  vehicle, ^^  in  addition  to  back- 
to-back  testing,  is  appropriate.''' 

In  addition  to  emissions  data.  EPA 
also  reviews  data  on  hiel  composition 
and  sp(H;irications,  both  to  fuliv 
characterize  a  proposed  fuel,  aiid  to 
determine  whether  that  fuel  woul.i 
cause  or  contribute  to  a  failure  of 
vehicles  to  comply  with  then-  efr.ission 
standards.  Such  a  failure  often  ;.ai)  be 
predicted  from  characterization  dnli. 
For  example,  volatility  specifications  of 
the  hiel  could  demonstrate  a  tendency 
for  hij^h  evaporntive  emissions. 
Similarly,  data  on  materials 
<:ompatibility  could  show  potential 
failure  of  fuel  systems,  emission  related 
parts,  anri/ur  emission  control  part.s 
from  use  of  the  fuel.  Such  f.iiiures  could 
result  in  greater  eiui.ssions.  Likewise, 
fuel  characteristics  that  could  (x-.use 
significant  driveability  problems  coisld 
result  in  tampering  with  emission 
controls  and,  thus,  increased  emissions. 

One  issue  raised  previously  in  the 
context  of  Ethyl's  present  application 
was  v\  hether  Ethyl  was  required  to  show 
that  MMT  will  not  cause  or  contrihitte 
to  noncompliance  with  emission 
standards  by  vehicles  certified  to 
■future"  emission  standards  (i.e..  l'.i<)4 
model  year  standards,  wiiij.h  wen?  not 
in  effect  at  the  time  of  the  v.aiver 
application),  as  well  as  vehicles 
certified  to  "current"  standards  (i.e.. 
standards  in  effect  at  the  time  ot  tin; 
waiver  application).  Ethyl  believes  that 
the  statute  only  requires  it  to  establish 


'"The  -ese'il  i.le"  of  a  19'J..  or  ea:!i<T  model 
V.Mr  li-ht-duty  vehicle  (LDV)  !i.e  .  the  amount  of 
ti.tu-  or  mileage  acc;:mulalion  three.. gh  whii.h  the 
I.DV  must  meet  the  .sfandards  to  which  i!  h  i.s  fK>eti 
certified)  is  50.000  miies  or  five  vea'S.  whirhever 
(Kxurs  first  (S  202(d)).  The  1990  Ameridmenis 
extended  the  useful  lifeof  LDVs  lo  100.000  miles 
or  ten  ye.irs.  lipginning  with  1994  moiiel  vear 
vf'iiicles.  Tile  amendments  al.so  tightened  emissiciis 
standards  for  40  [XTcent  of  a  vehic  |p  manufacturer's 
l.I)V and  light-duty  tnick  (Liri) .sales  in  model  ye.ir 
19!(4.  80  percpnt  in  model  year  1995  and  for  ail' 
vehiclt's  after  model  year  I'tWS  (ti  2li2(g)i.  i  he  u,efid 
life  for  he.ivy-duty  vehicles  and  enj;i:;es  is  gener.illv 
120.(X»0  m:Us  or  eleven  years 

'•M)iir,ibil!ty  testing  over  the  icsefui  liiV  of  the 
vehicle  lias  involved  testing  two  idcntioiil  ."lets  ol 
vehicles  for  .SO.OOO  miles  (in  the  case  of  pre  l'W4 
standards  'or  l.l)Vs).  one  set  using  the  base  fuel  and 
the  other  using  the  waiver  fuel.  Each  vehicle  is 
tested  for  em.issions  at  5.000  mile  intervals.  This  is 
(^sentially  the  .same  le.sting  pfittem  whii  h  has  been 
f«HlHired  for  i  eriification  of  a  new  motor  vehicle 
UT-.der  b  200  of  the  Act.  As  noted  afKive.  undc  the 
19?K1  Amendment.s.  thp  useful  lifp  of  IJlVs  has  been 
extended  to  100.000  miles  beginning  with  the  1<1<M 
nUKlel  year  when  more  stringent  emissions 
sl.ind.ird'.  liK.l.  effect  (?,/■  §  202  (d)  .mil  (gil 


that  MMT  will  not  cause  or  contribute 
to  the  failure  of  vehicles  to  meet  current 
emission  standards.  For  the  reasons 
outlined  in  the  Agency's  January  1992 
waiver  decision,  EPA  disagrees  with 
this  reading  of  the  statute  and  continues 
to  believe  that  it  is  appropriate  to 
consider  the  e.^fects  of  an  additive  on 
vehicles'  ability  to  me<!t  more  stringent 
future  standards  under  circumstances 
sinular  to  these.-"  (See  r>7  FK  2537-8 
January  22,  1992.) 

In  the  past,  EPA  has  analvzed  both 
in.stantaneous  emission  effw:ts  and 
durability  effects  using  statistical  tests 
to  detennine  if  the  fuel  additive  will 
cause  a  "signifitjant"  number  of  vehit.hrs 
to  fail  emissions  te.sts.-''  Generally 
speaking,  these  te.sts  have  focused  on 
the  portion  of  the  fiett  that  will  actually 
tail  emission  standards  as  a  result  of 
using  the  fuel  or  additi\e.-'-  Thus,  thif 
tests  used  to  date  by  the  Agency 
[irimarily  consider  only  the  "r^Tiise" 
langu.nge  in  the  statute'aud  do  not 
i:onsider  the  portion  of  the  sl.itiitr 
which  requires  that  the  applicant  miisi 
also  show  that  the  fuel  or  ailditjve  will 
not  "contribute"  lo  the  non-complianc.« 
of  vehicles  with  emission  standards. 

The  Agency  belie\es  that  its  present 
statistical  tesis  and  criteria  do  not  give 
adequate  weight  to  the  requirement  in 
Section  211(f)(4)  that  an  apjilitant 
demonstrate  that  a  hiel  will  not 
"contrihute"  to  an  emission  standard    • 
failure.-*  This  is  of  particular 
signifir;£ince  in  light  of  the  Clean  Air 
Amendments  of  199fl,  which  evidence  a 
strong  Congressional  coiu:ern  that  more 
needs  to  be  done  to  ensure  that  people 
are  not  exposed  to  unhealthv  levels  of 
airborne  pollution,  EPA  is  presently 
nniewing alternative  criteria  and 
stati.stical  methodologies  for 
determining  whether  use  of  a  feel  or 
fuel  additive  will  "cau.se  or  contribute" 
to  emission  e.xceedances.  The  Ag-ncy 
expects  to  initiate  a  rulemaking  in  the 
near  hitua*  which  will  propose  more 
appropriate  criteria  and  statistii:al 
methodologies  for  reviewing  waiver 
applications  and  will  afford  tormal 


-"lil'.A  also  consiiU'red  efle<  is  o:i  i  nmjiliaiu.e 
with  future  standards  in  a  previiius  MM  f  dei  isiici 
S<-e43  FK  41424  (.SeptemlH-r  IR.  I'lrHl.  In  Ke 
.Applicatitm  for  MMT  Waiver. 

-'  For  a  detailed  description  ol  l!.e  sl.nistiud  tests 
which  have  been  u.sed  in  the  p.ist  for  instantaneiuis 
effrets  see  •'Ite.ision  Documcnf.  Texas  Methanol 
Waiver  Decision.  D.S  Kl»A  Air  Docket  NumU-r  K\- 
87-00.  and  for  those  us»?d  for  durabiliiv  effects  see 
43FR4142fi. 

-•-  In  fact  the  prima.'v  c;ileria  alUiw.^  for  the  failure 
of  some  portion  of  the  fleet  as  a  result  of  u.sr  ofthe 
fuel  or  additive. 

•''It;  fact,  the  .^gency  raised  linesi ions  atMiut  the 
appropriateness  of  these  previously  cs<hI 
■ipproai.hes  in  its  original  det  ision  cm  hthyl's  1991 
M.M  r  waiver  application.  Sr.f  Sr  IK  Z.-i  ts!  2\S7  and 
i-ita  llali-  .rrv  22.  1992!. 
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notice  to  future  applicants  of  the 
Agency's  intention  to  adopt  revised 
criteria  and  methodologies. 

As  explained  below,  the  Agency  has 
concluded  that  it  would  not  be 
appropriate  to  utilize  new  criteria  and 
statistical  tests  concerning  which  Ethyl 
received  no  prior  notice  in  evaluating 
Ethyl's  application.  However,  in  the 
event  that  Ethyl  reapplies  in  the  future 
for  a  section  211(f)(4)  waiver  to  allow 
the  use  of  MMT  or  any  other  additive, 
that  application  will  be  evaluated  in 
accordance  with  any  new  fuel  waiver 
criteria  in  effect  at  that  time. 

B.  Discretionary  Review 

As  discussed  in  part  II  of  this 
decision,  above,  the  Agency  believes 
that  the  use  of  the  term  "may"  in 
Section  211(0(4)  of  the  Act  affords  the 
Administrator  broad  discretion  to 
consider  other  factors  in  deciding 
whether  to  grant  a  waiver,  once  a  waiver 
applicant  has  demonstrated  that  a  fuel 
or  fuel  additive  will  not  cause  or 
contribute  to  an  emission  standard 
failure.  This  construction  of  section 
211(0(4)  is  also  consistent  with  the 
other  provisions  of  and  the  general 
purposes  underlying  the  Clean  Air  Act. 
Although  the  Administrator  has  not 
relied  on  this  discretionary  authority  to 
deny  a  waiver  in  the  past,  certain 
general  principles  should  guide  the 
Administrator's  exercise  of  such 
authority. 

Ahhough  the  discretion  of  the 
Administrator  to  consider  other  factors 
in  making  a  waiver  decision  is  broad,  it 
is  hot  unfettered.  To  assure  that  any 
decision  based  on  factors  other  than 
emission  standard  failures  is  not 
arbitrary  and  is  based  on  a  proper 
record,  the  applicant  and  other 
interested  persons  should  be  afforded  . 
proper  notice  of  any  additional  factors 
to  be  considered  by  the  Administrator 
and  an  opportunity  to  comment  or 
submit  information  concerning  those 
factors.  Any  decision  based  on  the 
discretionary  authority  of  the 
Administrator  to  consider  other  farters 
should  include  an  explanation  of  the 
factors  which  were  considered  and  the 
relation  of  those  factors  to  the  decision. 
Moreover,  any  policy  adopted  as  part  of 
a  decision  to  deny  a  vvaiver  on  a 
discretionary  basis  should  be  applied 
consistently  to  all  similarly  .situated 
applicants. 

Protection  of  the  public  health  is  a 
major  goal  of  both  the  Clean  Air  Act  in 
general  and  the  section  211  fuels 
provisions  in  particular.  Accordingly, 
the  Agency  believes  that  when  a  waiver 
is  sought  for  a  fuel  or  fuel  additive  and 
there  are  unresolved  concerns  regarding 
the  potential  impact  of  that  fuel  or  fuel 


additive  on  public  health,  potential 
health  effects  can  and  should  be 
examined  as  part  of  the  waiver  process. 
As  part  of  this  examination  of  the 
potential  health  effects  of  a  fuel  or 
additive,  the  Agency  should  review  any 
relevant  studies  or  analyses  of  which  it 
is  aware  or  which  are  brought  to  its 
attention  by  the  waiver  applicant  or  by 
commenters  on  the  waiver  application. 
In  addition  to  potential  health  effects, 
the  Agency  may  consider  other  factors 
as  appropriate  in  deciding  whether  it 
would  be  in  the  public  interest  to  grant 
a  waiver.  In  particular,  the  Agency  may 
consider  whether  a  waiV'er  would  be 
consistent  with  the  objertives  of  the 
Clean  Air  Act.  In  each  instance,  the 
factors  considered  and  relied  upon 
should  be  clearly  identified. 

IV.  Analysis  of  Emissions  Data 

A.  Description  of  Previous  Test 
Progrvms 

In  support  of  its  request,  Ethyl 
conducted  an  extensive  test  program  to 
determine  the  effect  of  MMT  on  the 
ability  of  vehicles  to  comply  with 
current  and  future  emission  standards. 
It  also  considered  the  impact  of  MMT 
on  nonregulated  vehicle  emissions, 
urban  smog  or  ozone,  refinery 
emissions,  and  crude  oil  use.  Ethyl 
claimed  that  its  test  results  established 
that  MMT  would  not  cause  or  contribute 
to  exoeedences  of  current  or  future 
emis.sion  standards.  It  also  claimed  that 
MMT  use  would  result  in  other  benefits 
consistent  with  Clean  Air  Act  goals. 

In  1988,  Ethyl  assembled  a  test  fleet 
of  48  light-duty  vehicles,  composed  of 
eight  different  model  types  (six  Buick 
Centiirys  (2.5  liter),  six  Buick  Centurys 
(2.8  liter),  six  Buick  Centurys  (3.8  liter), 
six  Chevrolet  Cavaliers  (2.0  liter),  six 
Ford  Escorts  (1.9  liter),  six  Ford 
Tauruses  (3.0  liter),  six  Ford  Crown 
Victotias  (.5.0  liter)  and  six  Dodge 
Dynastys  (3.0  liter))  that  together 
represented  a  broad  spectrum  of  then 
current  (1988)  technology  vehicles.  To 
accumulate  mileage,  Ethyl  utilized  the 
"Alternative  Mileage  Accumulation 
Cycle"  (AMA)  which  is  a  standard 
procedure  utilized  to  accumulate 
mileage  for  certification  purposes.^'*  It 


-'  A  driving  tyi-le  is  a  description  of  how  to  drive 
a  vehicle  to  ac(.iiniulatp  mileage,  including  such 
things  as  a  what  percentage  of  driving  should  be 
done  at  what  speed  and  what  the  overall  average 
speed  should  be.  The  AMA  cycle  is  described  in 
ETA  Mobile  Source  Advisory  Circular  37-A.  (See 
Docket  A-Sl—te)  and  is  essentially  prescribed  for 
use  by  manufacturers  to  accumulate  mileage  for 
1  ertificaiion  of  vehicles  (See  40  CFR  86.092-26).  A 
driving*  ycle  is  used  so  that  test  vehicles 
arcumalain  mileage  in  a  manner  that  is  supposedly 
rcpre.senialive  of  inuse  vehicles.  The  emissions  of 
a  lest  vthicle  that  has  accumulated  mileage 
arcordirg  In  a  driving  cycle  repre.sentative  of  in-iise 


Utilized  two  laboratories  to  measure 
each  vehicle's  exhaust  emissions  of  the 
regulated  pollutants  (HC,  oxides  of 
nitrogen  (NO,)  and  carbon  monoxide 
(CO))  at  5,000-mile  intervals  up  to 
75,000  miles  in  the  case  of  most 
vehicles  and  up  to  100,000  miles  in  the 
case  of  several.25  it  also  tested  a  number 
of  these  vehicles  for  evaporative  HC, 
particulate  and  manganese  emissions, 
materials  compatibility,  driveability  and 
catalyst  durability. 

Ethyl  analyzed  the  data  collected 
using  EPA's  previously  used  statistical 
tests  (43  FR  41424,  September  18, 1978) 
and  additional  tests  developed  by  its 
consultants  to  further  characterize  the 
data.  Its  analysis  indicated  that,  on 
average,  MMT  at  the  requested 
concentration  would  result  in  a  0.018 
gpm  increase  in  HC  emissions  and 
decreases  in  NO,  and  CO  emissions. 
The  analyses  further  indicated  that, 
when  EPA's  previously  used  tests  are 
applied,  the  increase  in  HC  emissions 
would  not  cause  or  contribute  to 
vehicles'  failure  to  meet  the  current  HC 
emission  standard.  The  results  of  Ethyl's 
testing  for  materials  compatibility, 
driveability  ^nd  catalyst  durability  also 
indicated  that  MMT  would  have  no 
significant  adverse  effects  on  vehi<:les' 
ability  to  meet  current  emission 
standards  under  average  driving 
conditions.  On  that  basis.  Ethyl  claimed 
that  it  had  made  its  statutorily  required 
showing. 

Ethyl  also  submitted  data  on  the 
catalyst  efficiency  of  the  vehicles  which 
it  tested.  Ethyl  performed  back-pressure 
tests  26  on  all  its  vehicle  fleet  except  one 
model  group  after  accumulation  of 
75,000  miles.  Back-pressure  tests  were 
also  performed  on  a  pair  of  Ford  Crown 
Victorias,  one  operated  on  MMT-fuel 
and  one  on  clear  fuel,  at  speeds  higher 
than  those  used  in  Ethyl's  48-vehicle 


vehicles  are  more  likely  to  be  representative  of  in- 
use vehicles'  emissions.  There  are  actually  three 
alternative  cycles  associated  with  the  AMA; 
however,  the  average  speeds  of  the  three 
alternatives  are  very  similar,  ranging  from  2'J.9  niph 
to  30.72  mph. 

■'^The  "u.seful  life"  of  model  year  1993  and 
earlier  light-duty  vehicles  (LDV's)  is  .SO.OOO  miles 
or  five  years,  whichever  occurs  first  (section 
2n2(d)).  However,  the  Clean  Air  Act  Amendments 
of  1990  extended  the  useful  life  of  LDV's  to  100,000 
miles  or  ten  years,  beginning  with  1994  model  year 
vehicles.  For  the  standards  that  begin  to  take  effect 
in  model  year  1994.  section  207(c)  provides  for 
intermediate  in-use  standards  for  several  years. 

^"Back  pressure  tests  are  used  to  determine  if 
significant  plugging  has  occurred  in  a  vehicle's 
(.atalyst.  The  total  pressure  ahead  of  the  catalyst  is 
back  pressure.  This  pressure  is  a  measure  of 
constriction  in  P.ow  through  the  exhaust  system 
caused  by  flow  of  the  exhaust  through  the 
emissions  control  system  and  the  noise-reducing 
components  of  the  vehicle.  If  plugging  has  occurred 
in  a  vehicle,  the  total  pressure  ahead  of  its  catalyst, 
the  back  pressure,  should  be  greater  than  expecrted 
(e.g.,  greater  than  a  matching  control  vehicle).     ^ 
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test  program.27  The  results  of  these  tests 
indicated  that  back-pressure  was  not 
significantly  different  in  the  MMT 
vehicles  vvhei;!  compared  to  the  clear 
fuel  vehicles.  Ethyl  also  operated  two 
5.7  liter  Corvettes  at  extremely  high 
speeds  (100  mph)  for  25,000  miles,  one 
iismg  MMT  hiel  and  one  using  clear 
fuel.  Although  similar  in  magnitude,  tlie 
back  pres.sure  for  the  MMT  vehicle  was 
slightly  higher  than  that  for  the  clear 
vehicle.  Ethyl  also  presented  catalyst 
efficiency's  data  based  on  engine-out 
emissions  of  its  fleet  and  based  on 

"slave  engine"  testing  2s  for  half  of  its 
neet.  Results  of  the  slave  engine  testing 
indicated  no  stati.sticaily  significant 
difference  between  the  catalyst 
efficiencies.for  the  Mfvfr  vehicle 
components  when  compared  with  the 
cleai  vehicle  components.  Finally,  four 
Chevrolet  Corsicas  were  operated  to 
100,000  miles,  two  utilizing  MMT  fuel 
and  two  with  clear  fuel.  The  purpose  of 
this  testing  was  to  inve.stigate  M.MT's 
ef.fect  on  the  catalyst  for  a  longer 
mileage  interval  than  the  7,5.000  miles 
o%er  which  most  of  Ethyl's  fleet  had 
been  driven.  Cataly;;!  efficiencies  of  the 
MMT  vehicles  were  not  significantly 
different  when  compared  to  the  (.Ie;lr 
liH'l  vehicles. 

Ford  presented  original  test  d.ita 
whic:h  Ford  said  supported  il.s 
contention  that  actual  in-use  MMT- 
induced  HC  emissions  increa.ses  a.-(; 
potentially  far  greater  than  those 
reported  by  Ethyl.'"  Ford  conducli-d 
testing  on  a  more  limited  scale  utilising 
light  vehicles,  representing  two  model' 
groups,  run  for  105,000  mik-s.  Ford 
(. ho.se  two  model  group.s  whie.h  w»-r.' 
H'presentntive  of  its  newe.st  technolo^ry 
vehicles  at  the  time.  One  (the  Explorer) 
represented  a  technology  that  Ford 
beHeved  may  be  especially  prone  to 
exhibit  a  buildup  of  manganese,  due  to 
signifif  anily  higher  operating 
fempei-atures  and  loads  than'those  of 
passenger  cars.  The  othLT  mn.1,-1  group, 
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-■in  This  progran:  i'-.;  ,iw>;n,„:n  -i»...d  a,,;,  (,5 
n!i»li  for  the  first  2S.01K)  ml!,';.  o.:d  80  miyh  !or,.n 
..ilii:'iorui!  10.00tlmi>.s. 

-''f-;',.ivst  efficiPnt  ^  is  a  ii:.'.:s,:r(.  of  wh..:  fwt  lion 
ui  the  pn-„.s.si(pns  fmnr  ing  the  ait„lvst  are  av.-.My 
TPmovpd  (iw-  calaiv.vd)  liv  tlie  r„i.,t>st.  ' 

■■••■•Slavp  engine-  testing  is  the  fe.stmg  uf  vIiIcIr 
'  .)ni;)onrn;,s  on  a  si;igie  t•.•lgi.^e  Ahii.h  is  nol  in  a 
vi-hirie.  In  this  ca.se.  Latalvsl  pffiLien(Jt»s  between 
lor.lrol  an<J  MMT  vehicles  were  investiRaled  iis'iiR 
exliaiist  Kfi.ses  from  this  single  engine  which  w«re 
muled  Ih.-ough  the  removed  cstalvsls.  This  wo.ild 
.ikely  re.suit  in  a  more  accurate  ^naivsis  of.-atalysl 
elficuniry.  since  one  possible  confounding  factor. 
^:'hi(  !e  to  vrhirle  variability,  would  be  e!i:T,in.-ite"d. 

"'Ci'A's  emissions  teMing  lab  and  Ford's  lab 
rommelv  undergo  correlation  testing  and  the  dat.i 
indiCdtp  thai  correlation  is  good  between  the  labs 
(.See  memorandum,  with  attached  data,  from  Martin 
I-..  kV"ii,-man.  EPA  Manager  of  Correlation  and 
Kj'.j,ir.eering  Services,  Office  of  Mobile  .Sour,  cs 
lamiarv  3.  1992,  Do<  kel  A-91-4C  1 


the  Escorts,  had  close-coupled  catalysts 
a  design  which  is  being  incorporated 
into  many  new  vehicles  in  order  to  meet 
tighter  emissions  standards.  Like  Ethyl 
Ford  operated  part  of  its  test  fleet  on 
clear  fuel  and  part  on  fuel  containing  1/ 
32  gpg  MMT.  However,  Ford's  test 
program  differed  from  Ethyl's  program 
m  several  ways.  When  accumulating 
mileage,  Ford  utilized  a  commercial 
gasoline  which  contained  all  of  the 
additives  (detergents,  etc.)  typically 
found  in  such  fuels.  Ethyl  utilized  "a 
very-  high  quality  test  fuel  with  tight 
specifications  and  no  additives. 
(Although  used  for  actual  emissions 
testing  purposes.  Ethyl's  fuel  would  not 
fx?  adowed  for  mileage  accumulation 
when  certifying  vehicles  since  it  is  not 
representative  of  in-use  fuel.)  When 
accumulating  mileage,  Ford  utilized 
uhat  it  called  its  "durability  cvcle" 
which  it  had  previously  developed 
Compared  to  the  AMA  cycle  used  by 
Ethyl,  Ford's  driving  cvcle  had  a  higher 
average  speed  (54  miles  per  hour  (mph) 
\  ersu.s  30  mph),  and  a  higher  percentage 
ot  hiph  sp«ed  driving.31  (As  prc-viotisly 
mentioned,  Eth\l  utilized  the  AMA     ' 
cycle  i!st!d  for  c;Krtification  purposes  ) 
Additionally,  in  the  Ford  program, 
vehicles  were  tested  for  emissions  at 
five  mili.age  intervals  (.^.000.  20  000 
.^-.-1,000.  H.i.oon  '•;  and  105.000  miles) 
and  .SIX  emi.^sions  tests  were  done  at 
cndi  testing  interval.  Ethyl,  by 
comparison,  conducted  testing  mrrv 
5,00!)  miles  to  75.000  miles  (15 
intervals)  and  utilized  two  Hmissions 
tests  at  each  interval. -3  Ford's  test 
\ehi,.li's  showed  an  elevation  of  HC 
emissions  with  MMT  that  was 
substantially  greater  than  the  O.OIH  gpni 
reported  by  Ethyl  from  its  test  program 

Toyota  also  submitted  data  on  a'single 
vehicle  which  was  operated  for  30  0(U) 
miles  on  M.MT-containing  fi-.^l  ai'ler 
which  the  oxygen  sensor  and  catalv.sf 
were  rejilnced  wi.h  new  (  oniponents 
i'V.d  then  driven  on  fuel  not  containing 
.MMT  for  .10,060  miles.  Toyota  also  used 


"  t-ui,i  iiTiiicited  th.il  .invert  wm, .-  1  ir-.i. ;.;,.,( 
mi,.M^e  in  ii.s  rest  prog.-.im  we.-e  asUd  -o  follow 
posted  speed  limits.  Kord  indicated  that  the  rvcln 
consisted  of  5%  cilv  driving  (25  to  45  m:ih).  .5%  ' 
gravel  or  ofi  road  driving  (25  to  45  mj>ii;'.  20%  ru-al 
driving  (45  to  55  inph).  and  70%  iiighwav  d.-iving 
lt>5  mphl.  Posted  .speed  limits  arc  siiown  in 
p<iren!he.ses.  By  way  of  comp-irison.  the  AMA  ( \,  1.^ 
lon.sis.sof  i6.i%ofd:ivingat  30  rriph  22  <i  ;-t  i5 
mph.  20.9  .-it  40  mph.  6.4  a:  45  rr.ph.  17%  a;   '  "' 
variable  speed  and  one  o(  the  three  .foili'W'ni; 
options:  ni.7%  .hI  50  mph  or  16.5'<,  al  55  mph  or 
»■()■;„  and  7.9%  ,it  55  ir.ph  and  70  mph. 
resjM'clivelv. 

'■-In  fact,  nnlv  two  01  ihe  four  fscorts  wvn-  testi'd 
.it  H5.OU0  .miles. 

"Although  Elh>!  conducted  addition.,! 
.'missions  tests  at  some  mileage  inter\-,-,l<  when  the 
iiiiiial  two  tests  showed  high  variation,  these, 
additional  -ests  were  not  used  in  Ethvl's-inaivsi^  of 
Its  dat.i. 


a  driving  cycle  with  an  average  speed 
(41.7  mph)  higher  than  that  used  by 
Ethyl  for  mileage  accumulation  and 
used  fuel  with  what  Tovota  believed 
was  a  relatively  high  trace  level  of  lead 
than  that  usually  found  in  unleaded 
gasoline  (0.0045  gpg  lead)  and  oil  with 
a  relatively  high  phosphorus  level  (0  13 
weight  percent).  Toyota  referred  to  this 
test  procedure  as  the  "Toyota  9-Laps'' 
and  presented  evidence  which  it  said 
sugge^sted  that  the  catalyst  degradation 
seen  by  vehicles  using  the  Toyota  9-Lap 
test  was  very  similar  to  in-use  catalysts 
tested  by  Toyota.  Hence,  Toyota      ' 
suggested,  these  "adjustments"  made  ii 
creating  the  Toyota  9-Lap  make  the 
testing  of  a  vehicle  m.ore  consistent  with 
what  would  happen  in  actual  in-use 
dnvmg.  Toyota's  data  indicated  an  HC 
level  after  the  first  30,000  miles  of 
vehicle  use  (on  MMT  fuel)  about  0.1 
gpm  higher  than  the  same  vehicle  aft.-r 
the  vehicle  was  driven  for  a  set.ond 
30.000  mile  infeaal  with  a  new  catar.st 
and  oxygen  sensor.  Toyota  also 
submitted  data  indicating  that  the 
efficiency  at  which  the  catalyst  w-js 
operating  for  the  MMT-exposed 
components  was  less  than  that  for  the 
non-MMT  expo.sed  components 

Some  time  after  EPA's  lanuary  8  199  > 
denial  decision.  EPA  and  Ethvleniered^ 
into  di.scussions  concernino  a  possibli" 
.settlement  of  tiie  court  case  uhich  Fih\  I 
had  filed.  In  the  context  of  these 
discissions.  Ethyl  submitted  to  llio 
Ag;  ncy  new  data  it  had  developt'd  si-it  e 
t!ie  denial  decision.  Eihvl  tested  six 
1091  Escorts,  using  both  the  rd  !li\clv 
high-.spced  driving  pattern  similar  to' 
that  utilized  hvT'ord  in  its  testing  of 
1091  Escorts  (the  Ford  c>-cle)  and.  ,',Isn. 
after  changing  emissions  .system 
lomponents  (catalyst  and  oxvuiii 
sensor),  the  driving  cycle  useii  bv  Kihvl 
HI  the  original  test  program  (EPAs      " 
durability  certification  cvcle  also  kiiov.ii 
as  the  AMA).  Half  of  the  vehiclus 
utilized  MMT-containing  fuel  and  l:a)| 
were  run  on  t  tear  fuel  (fuel  nut 
c:cntaining  .MMT).  Eihvl  also  periormed 
•some  (.ataiyst  eificiency  tests  on  tiiese 
vehicles  utilizing  a  "slave  engine." 
Ethyl  also  tested  six  1988  Lscoris 
whi-.h  were  ustid  in  i'-s  original  te.st 
program  driven  on  the  AMA  cycle.  In 
the  new  program,  after  replacing  the 
catalyst  and  oxygen  sensor.  Ethyl 
continued  mileage  accumulation,  from 
75.000  to  100.000  miles,  utilizing  the 
Ford  cycle.  Likewise.  Ethyl  tested  six 
1988  Buicks  from  its  original  fleet 
accumulating  mileage  (100,000  fo 
115.000  miles)  using  the  Ford  cyt.Ie  bet 
without  replacing  any  components. 
Ethyl  also  accumulated  mileage  on 
seven  pairs  of  1992  vehicles  (lour 
Crown  Victorias.  .Six  Buick  Regals  and 
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four  Ford  Mustangs)  in  test  programs 
covering  from  45,000  to  100.000  miles 
beyond  break-in  with  and  without 
MMT,  using  the  Ford  cycle. 

Based  on  its  inspection  and  analysis 
of  the  new  Ethyl  data,  the  Agency 
ultimately  concluded  that  Ethyl's 
program  had  demonstrated  driving  cycle 
does  not  contribute  significantly  to 
MMT-induced  increases  in  hydrocarbon 
omissions.  However,  in  addition  to 
addressing  the  issue  of  driving  cycle, 
the  Ethyl  data  appeared  to  confirm  the 
finding  by  Ford  that  1991  Escorts 
experienced  a  much  higher  MMT- 
induced  HC  increase  than  that  observed 
in  other  models  tested  (either  in  Ethyl's 
1992  fleet  or  in  the  original  1988  Ethyl 
fleet).  The  Agency  was  concerned  that 
these  data  could  indicate  that  certain 
engine  and  emissions  control  system 
configurations  were  more  vulnerable  to 
an  MMT-induced  emissions  increase 
irrf!spective  of  driving  cycle. 

To  further  assist  the  Agency  in 
developing  a  test  program,  EPA  held  a 
workshop  in  October  of  1992  and 
presented  a  proposed  test  program 
which  could  address  in  a  timely  manner 
specific  unresolved  issues  concerning 
the  effect  of  MMT  on  emissions:  (1) 
Whether  other  vehicles  utilizing  funis 
containing  MMT  are  likely  to 
experience  increases  in  hydrocarbon 
emissions  similar  to  tho.se  observed  in 
1991  Ford  Escorts;  and  (2)  whether  fuels 
containing  MMT  have  significant 
adverse  effects  on  emissions  from 
vehicles  utilizing  the  technologies  most 
likely  to  be  employed  to  nn-ft  future 
>tandards. 

Ultimately  the  court  case  was  nut 
st!ttled:  however,  the  test  i)ro);rcini 
presented  by  the  Agency  at  the 
workshop  was  largely  adopted  by  Ethyl 
and  is  tlie  basis  of  its  most  recent  test 
program  involving  the  19'X\  tleet.  These 
veliicles  (with  the  previously  mentioned 
H)fi2  vehicles)  comprise  Ethyl's  iTiost 
rf(:«nt  data.set.^' 

Kthyl  nccjumuhited  niik:ai;i!  on  tlin-f 
1002  model  year  vehicles  (four  Crown 
Victorias  to  ioO.O(K)  test  niihts.  '''■  six 
I'luick  Regals  to  fJo.tUH)  test  miles  and 
four  Ford  Mustangs  to  4r),()tU)  test  miles) 
jind  six  1993  model  year  vehicli-s  (six 
Toyota  Camrys  to  H.t.OOO  lest  miles,  six 
Oldsniobile  Achievas  to  r.ri.(K)t)  test 
miles,  six  Dodge  Shadows  U)  fio.DUO  test 
.   miles,  six  TLEV  Ford  Flscorts  to  Hri,<l(i() 


•On  M.iv  Z5.  m«M,.i:-,<!  on  STilisfic.iIIt  ^l.l!(■^. 
i  ■.*'.>!  |ir:>viiii'il  Minin'.iifirstif  the  Itt9;:/H3  lest  li.'.i 
to  bl'A  >t.iff  ,ir.i!  thrst  h.ivr  tH-i'ii  ii!,.ici!  in  tMiliIl, 
il.c  k>'!  .\-'i:i-z(i. 

''  As  ri'fcrrt!(l  In  tii'ri-.  "ics!  iiiil«'s"  iTiilUjitf. 
,  !:.  Ji'.iR!-  rtLi  utiiiiUtftit  .itri  r  ht.'.-ilk-'ii  llin  .)V  in 
i::;l''a(;i-^  v.ify  ain.ing  !ht»f.!iiij(!i-ls!  .I'li!  i1i,ri;;^, 
will,  h  .s<>nw  Vfliii.lcs  v*i:ri-  r>ii.  rn,  I'l.fl  i.«ri!,iiiiii  f; 
N'.VM  w'iilr  (iintrnl  vcli.'  i-s  wtTt;rii!i)iTi;lrwf  I'H'. 


test  miles,  six  Honda  Civics  to  80,000 
test  miles  and  four  49-state  Ford  Escorts 
to  30,000  test  miles)  with  and  without 
MMT.  The  driving  cycles  used  for  these 
vehicles  were  an  intermediate  driving 
cycle  of  45  mph  on  average  for  the  1993 
model  year  vehicles,  an  average  55  mph 
driving  cycle  (i.e.,  the  Ford  Cycle)  for  all 
mileagp  accumulation  on  the  1992  Ford 
Mustangs  and  for  the  initial  45,000 
miles  of  operation  on  the  1992  Crown 
Victorias  and  Buick  Regals  and  an 
average  driving  cycle  of  45  mph  was 
utilized  for  these  two  models  thereafter. 

B.  Comments  on  Vehicle  Emissions 
Issues 

EPA  provided  an  opportunity  for  the 
publii;  to  submit  written  comments.™ 
Many  comments  were  received  from  a 
wide  variety  of  interests,  including 
refiners,  automakers,  emission  control 
manufacturers,  states  committees, 
environmental  and  public  interest 
groups  and  private  citizens.  Taken 
together,  the  comments  touched  on 
every  aspect  of  Ethyl's  application.  The 
following  is  a  summary  of  tht; 
conuncnts. 

Fout  automakers  (Ford  Motor 
Com[)any  (Ford),  General  Motors 
Corporation  (GM).  Toyota  Tcclmical 
Centtif,  U.S.A.,  Inc.  (Toyota),  and 
Chrysb^r  Motors  Corporation  (Chrysli-r)). 
the  American  Automobile 
Manufacturers  Association  (AAMA), 
and  tlH)  Manufacturers  of  Emission 
Conlrols  .Association  (MECA)  all 
rt!Coniniended  denial  of  Ethyl's  request 
and  expressed  several  concerns  with 
regard  to  the  addition  of  MMT  to 
uuKaded  gasoline.  First,  they  noted  that 
the  use  of  MMT  will  cnu.se  an  increase 
in  HC  emissions.  Most  indicated  that 
the  more  stringent  emissions  standards 
that  lic^an  taking  effect  in  model  year 
1904  will  make  any  in(  rease  in  HC 
emissions  particularly  troubiescjnie. 
Furtlier,  tliey  stated  tlial  new(>r 
technology  vehicles  will  likely  be 
equipped  witii  catalysts  which  are 
niMrer  the  (mgine  (more  "closely 
couplfcd")  and  that  such  close  coupling, 
they  statetl,  rtisults  in  higher  catalyst 
teuiptjr.'ihires  that  may  make  the  catalyst 
mort;  [)rone  to  the  deposition  c' 
m.m'.'.aiiese.  These  <:ommenters 
indirati.'d  that  deposition  nt  mang..!';ese 
(:oni|)(iU!i(ls  oil  the  surface  of  thi! 
cntiilvsl  would  impair  the  (;atalvti(. 
break(!own  of  emissions  from  tin; 
engini'.  thereby  decreasing  catalyst 
(;fle(  tjvenfss.  .Additionally.  tlie\  were 
cii:!i  (■rued  that  MMT.  even  at  lh«'  !<  !2 
gp>J  \)v.  i:o:ii:e!i!rati()ii  retjuested.  \\  i(!ll(l 


:  ■  il  pr(viiii;sl>.  thi!  I  on. nil-Ills 
.ipplt'.i   \w  ,"!•  ftv.r.f.'iilv  in  ^Mi!»!it  iti'ili'i  ,\-i.<.v  'ill 


plug  catalysts  and  thus  reduce  the 
surface  area  of  the  catalyst  available  to 
break  down  emissions  from  the  engine, 
especially  in  the  case  of  vehicles 
operated  imder  driving  conditions 
which  result  in  higher  temperatures 
such  as  heavy  load  or  high  speed.  Under 
such  conditions,  it  was  pointed  out,  the 
vehicle  may  be  more  prone  to 
deposition  of  manganese. 

Ethyl  indicated  that  the  assertions 
that  it  must  "conclusively"  demonstrate 
the  absence  of  negative  effects  is  not 
required  by  the  section  211(f)(4) 
standard.  Ethyl  believes  that  it  need 
only  demonstrate,  by  a  preponderance 
of  evidence,  that  the  additive  will  not 
cause  or  contribute  to  the  failure  of 
emission  control  devices  to  comply  with 
applicable  emission  standards,  and, 
further,  it  believes  that  it  has  made  this 
showing.  Ethyl  also  stated  that  the  EPA 
test  program  proposed  at  its  October 
1992  workshop  involving  the 
accumulation  of  65,000  test  miles, 
would  be  sufficient  for  purposes  of 
gauging  the  effect  of  MMT  on  emissions. 
Ethyl  commented  that  it  followed  this 
proposal  in  the  1992/93  test  fleet, 
although  mileage  accumulation  has 
continued  beyond  65,000  miles  for  thre(! 
of  the  eight  model  year  vehicles  tested 
without  new  emission  results  different 
from  the  trends  established  through 
O.T.noO  miles. 

With  respect  to  the  automakers' 
concerns  about  effect  of  MMT  on  newer 
emission  technology  such  as  close- 
coupled  catalysts.  Ethyl  indicated  that 
the  use  of  the  1993  Transitional  Low 
f'mission  Vehicle  (TLEV)  Honda  Civic 
in  its  most  recent  test  program  was 
intended  .so  as  to  introduce  a  vehicle 
which  has  the  mo.st  physically  po.ssible 
clo.se-coupled  emission  technology  (i.e.. 
one  connected  directly  to  the  exhaust 
manif()ld).  Despite  such  i;lnse-conpliiig. 
Ethyl  indicated  that  the  differences  in 
h\droi;arhon  emissions  between  clear 
and  MMT-hieled  199.3  TLEV  Honda 
Civics  was  minimal.  Ethyl  also 
indicated  that  this  concern  about  t:lose- 
coupled  catalysts  completely  ignores 
that  lithyl  te.sted  two  lOr.B  modcMs  and 
three  1993  models  equipped  with  clo.se- 
coupled  catalysts  without  shtnvingany 
signiln:aiit  adverse  effects  on  emissions 

Toyota  submitted  data  on  cataly.sts 
and  oxygen  .sensors  from  in-use 
custoe.Kir  vehicles  from  Canada  wluue 
MM  T  is  used  ns  a  fiiel  additive.  Toyota 
believes  that  these  (  atalysts  and  oxygen 
sensors  indicate  that  exhaust  emission-- 
of  h\(lror.,'ifl)ons  and  carbon  munr)\ide 
are  hi;;her  from  catal\sts/oxygen 
systi'uis  collected  in  Canada  th.'iii 
comp.ir.ibli;  catalyst/oxygen  .systems 
tidiii  I'.S.  V (chicles.  AlsoToyotii 
submitted  photographs  of  a  (.alalysl 


taken  from  a  high  mileage  Canadian 
Hilux  pickup  truck  which  showed 
plugging  of  the  catalyst  passages. 

Ethyl's  response  to  Toyota's  catalyst/ 
oxygen  system  data  is  that  it  is  not  clear 
from  the  description  of  the  Toyota  test 
results  precisely  what  can  be  concluded 
from  the  test  program.  Ethyl  stated  that, 
without  a  detailed  vehicle  history,  there 
IS  no  basis  to  conclude  that  MMT  had 
an  effect  on  the  catalyst/oxygen  system 
data. 

Chrysler  submitted  data  on  the 
analysis  of  four  catalysts,  which  was 
completed  by  Johnson  Matthey 
Incorporated  (JMI)  at  Chrysler's  request, 
that  had  various  degrees  of  manganese  ' 
deposition  from  Canadian  vehicles 
exposed  to  MMT  in  the  fuel.  It  indicated 
that  the  results  of  the  analysis 
demonstrate  that  the  washcoat  of  both 
the  partially  plugged  catalysts  and 
unaffected  catalysts  exhibit  a  clear  layer 
of  "densified"  washcoat  containing 
large  quantities  of  manganese  oxides. 
Chrysler  believes  that  the  JMI  report 
supports  its  concern  that  manganese 
oxides  can  fill  the  catalyst  pores, 
thereby  covering  precious  metal  sites  or 
decreasing  wash  coat  surface  area, 
consequently  eventually  decreasing 
catalyst  activity.  Regarding  the 
automakers'  concerns  about  the 
Additive's  effect  on  emissions  system 
components,  such  as  exhaust  oxygen 
sensors,  exhaust  gas  recirculation 
valves,  catalysts  and  oxygen  sensors. 
Ethyl  stated  that  it  has  already  provided 
extensive  data  showing  that  the 

Additive  does  not  adversely  effect  any 
of  these  emission  system  components.^? 
(Ethyl's  test  programs  are  discus.sed  in 
the  previous  section.) 

Nineteen  small  refiners  including  the 
National  Petroleum  Refiners  Association 
all  recommended  approval.  They 
concurred  in  Ethyl's  assessment  of  the 
economic  benefits  and  reduced  refinery 
and  vehicle  emissions  that  would 
accrue  from  the  replacement  of  octane 
obtained  through  higher-severity 
refining  with  o<:tane  obtained  from 
MMT.  Several  emphasized  that  MMT 
would  be  especially  helpful  to  small 
refiners  since  octane  enhancement  from 
MMT  requires  less  capital  investment 
than  other  means  of  increasing  octane. 
Many  refiners  also  pointed  out  that 
refinery  operations  at  lower  severity 
would  resuh  in  decreased  aromatic  and 
benzene  emissions  from  vehicles  and 
increased  yield  for  each  barrel  of  crude 
oil  refined. 
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C.  Available  Data  Meet  Previously  Used 
Criteria 

The  criteria  and  statistical  tests 
previously  used  by  EPA  to  examine 
durability  waiver  applications  were 
used  only  once  by  the  Agency  prior  to 
xJ^tll  ^11^  application  for  the  use  of 
MMT. 38  These  tests  include  a  variety  of 
approaches  to  durability  data  designed 
to  determine  whether  the  additive 
causes  increases  in  regulated  pollutants 
and.  If  so.  whether  those  increases*bring 
about  failure  of  vehicles  in  the  fleet  to 
meet  the  standards  to  which  they  were 
certified.  While  EPA  has  some  concerns 
regarding  the  appropriateness  of  these 
criteria  and  tests  for  current  conditions 
the  Agency  does  not  intend  in  this 
action  to  hold  Ethyl  to  any  new  criteria 
and/or  tests  that  are  not  currently  in 
place.  Accordingly,  the  following 
discussion  is  addressed  primarily  to  the 
results  of  applying  the  most  critical  of 
ttie  previously  used  EPA  tests  39 

The  earliest  set  of  test  results  under 
consideration  here  (tests  of  1988 
vehicles  submitted  with  Ethyl's  1990 
application)  exhibit  the  most 
pronounced  MMT-caused  emissions 
increases  of  the  data  generated  by  the 
applicant  (about  0.02  gm/mi  *o.  but 
these  increases  fall  substantially  short  of 
failure  on  the  determinative  "cause  or 
contribute"  test-'  (3  of  8  vehicle  models 
tested  fail  for  HC  and  4  of  8  models  fail 
for  CO,  while  7  of  the  8  models  tested 
are  required  to  fail  before  the  additive 
fails  this  overall  test  on  either 
pollutant). 

When  the  larger  body  of  all  available 
and  appropriate  *2  long-term  emissions 

^--The  ie.st  were  u.sed  in  EPA's  examination  of 
Ethyl  .s  1978  application.  For  a  description  of  these 
lesLs,  sefi  tPA  s  decision  on  the  application  at  43 
hK  41424,  September  18,  1978. 

'■•EPA  has  carefully  reviewed  Ethyl's  application 
of  the  test  to  these  data  in  various  combinations  and 
has  concluded  that  the  ic.Ms  were  conscientiously 
and  arcuratoly  applied.  This  review  focused 
particularly  upon  the  application  of  iho  -intpgraled 
omissions  lest",  the  "cause  or  contribute"  l-si  and 
the  overall  sign  lest. 

♦"Determined  by  integration  of  emissions  Inst 
results  gathered  over  the  full  range  of  miloaee 
supplied  by  the  applicant. 

*' Hthyl's  consultant.  Svstems  Applications  Inc 
tie.scnbes  this  lest  on  page  19  of  a  report  that  was   " 
inchuied  as  Appendix  2A  in  Ethyl's  May  9  1990 
appliciilion  for  waiver.  This  co-called  "cauie  or 
conlribule"  lest,  really  addre.s.se.s  the  que.stion  of 
whriher  ihe  additive  "causes"  a  failure  to  meet  the 
i-rtified  standard  for  a  regulated  ixillulani  for  each 
inmiel  group  and  then  looks  to  see  if  enough  mo<tel 
groups  f.-,ile(i  il-.e  test  In  warrant  the  con.  lusion 
wilh  high  confidence  thai  more  than  half  of  the 
models  are  caused  to  fail  by  operation  nn  the 
.idiiitlve. 

■•- Appropri.ite  data  are  consideri'd  lo  be  those 
tollpcii-d  wilh  t>dera!  Te.sl  I'rorodurc  (rn>)  le^inc 
UMng.,n  experimental  de.Mfin  with  a  c-ontrol  grmm 
iind  no  iibvi..iis  sourres  of  l)i,is.  The  data  referred 
jo  her.-  inrl.uie  the  eight  1988  models  tested  by 
I'.Jtnl,  the  (wo  1<W1  models  'este,!  by  Ford,  and  iho 
eight  1992  .md  19<n  mcdeU  l.-M,.(l  b\  ttl,\l 


data  on  High-Tech  3000  is  evaluated 
using  these  previously  used  EPA  tests 
the  conclusion  is  that  these  increases  ' 
(averaging  0.02  gm/mi  for  HC)  bring 
about  failure  of  the  "cause  or 

J?"*AiS"'«;' *«^' '"  °"'>'  4  (for  HC)  or  5 
(for  CO)  of  the  19  model  groups  tested        ^ 
by  the  applicant  and  others.  Failure  of 
that  test«  must  occur  in  at  least  13  of 
the  19  model  groups  examined  before 
the  additive  is  deemed  to  have  failed  the 
overall  test  with  90%  confidence 
Fourteen  of  19  must  fail  before  the  test 
IS  failed  at  the  95%  confidence  level  -* 

It  the  newer  technology  1992  and 
1993  vehicles  tested  by  the  applicant  are 
examined  in  isolation  from  the  earlier 
test  programs,  the  data  (with  an  average 
HC  effect  of  0.002  gm/mi)  pass  the 
histoncal  tests  even  more  easily  than  is 
the  case  for  the  data  combinations 
examined  above.  None  of  the  nine 
models  failed  the  "cause  or  contribute" 
test  for  hydrocartjons  and  only  one 
failed  for  carbon  monoxide.  Seven  of 
nine  models  would  have  to  fail  for  the 
additive  to  fail  the  overall  sign  test  at 
the  90  percent  confidence  level  and 
eight  would  have  to  fail  for  95  percent 
confidence. 

The  overall  conclusion  from  the  above 
analysis,  then,  is  that  Ethyl's  additive 
passes  the  most  critical  of  the  hi.storica! 
tests  with  a  comfortable  margin. 

D.  Data  on  Newer-Technology  Vehicles 
Meet  More  Stringent  Criteria 

Notwithstanding  the  Agency's 

conclusion  that  it  would  not  be 

appropriate  to  require  Ethyl  to  satisfy 

new  statistical  tests  concerning  which  it 

has  not  been  given  prior  no'  ce  and  the 

Agency's  decision  to  evalu    j  Ethyl's 

application  primarily  according  to  the 

previously  utilized  statistical  tests,  the 

Agency  nevertheless  considers  its 

existing  tests  and  tlie  criteria  that  tliev 

implement  to  be  obsolete  under  current 
conditions.-^ 


'  '  In  order  for  a  mo<iel  lo  fail  ihe  te.M.  rnuWims 
from  the  additive  fueled  vehicles  must  t)e 
sufficiently  high  ihat  ihen  pertjcnl  of  Ihe 
represented  fleel  of  that  model  group  using  the 
additive  is  predicted  lo  exceed  the  .stand.,r.l  teofre 
the  end  of  its  useful  life.  The  t  ontrol  vehicles  must 
reach  this  failure  rate  at  a  higher  inil,«gp  ;hm  the 
additive-fueled  vehicles. 

"These  "confulcnte  levels"  corn-spnid 
respectively,  to  the  0.10  and  O.OS  significant  c 
levels.  The  significance  level  is  the  probiibilily  lh.ii 
a  d.H:ision  to  reject  the  null  hvpt)ihe%i.s  (and  find  an 
increase)  will  b.-  a  result  of  san-.plmg  rrror  .„«1  thiis 
be  incorrect. 

"■^The  tests  are  extremely  con.M;rvaiivc  m  th.it 
they  place  most  of  Ihe  burden  of  proof  on  the 
Agency  rather  than  on  ihe  applicant.  The  "cius.-  or 
comnbulP"  test  is  failed  by  an  engine  family  only 
under  crcumsLmtes  wherv  emis.sions  fn,m  ihe 
f.tmiiy  .ire  so  high  that  an  additive— caused  incr.!a.se 
in  snir.e  polluUni  pushe.s  m..re  in.m  ten  peneni  of 
Ihe  vch.i  le  f1....|  into  viol.itio;:  i.f  the  ManiLrd. 

C(HltlllU(*(i 
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Therefore.  EPA  has  gone  beyond  the 
historical  tests  to  examine  Ethyl's  data 
on  the  use  of  the  additive  with  newer 
technology  vehicles  under  more 
stringent  criteria  of  the  sort  that  seem  to 
be  warranted  by  current  conditions.  For 
this  analysis.  EPA  chose  to  examine  the 
additive's  performance  against  the  most 
stringent  of  the  possible  criteria— a 
requirement  that  the  additive  cause  no 
statistically  significant  increase  in 
emissions. 

If  one  uses  a  one-sided  null 
hypothesis  that  the  additive  causes  no 
increase  in  HC  emissions,  one  may 
employ  various  statistical  tests  to 
examine  the  credibility  of  that 
hypothesis  in  light  of  the  test  results. 
One  such  test  is  the  computer-intensive 
"permutation  test"  in  a  form  called  an 
"appro.ximate  randomization"  test."*'' 
Application  of  this  test  to  the  full 
mileage  range  of  HC  emissions  data 
from  Ethyl's  tests  of  1992  and  1993 
vehicles  results  in  a  failure  to  discern 
any  "real"  emissions  increase  at  all — 
that  is,  no  increase  that  we  may  not 
reasonably  attribute  to  sampling  error 


Miir<!iivcr,  !hp  fin.il  ii(^r.  ifst  thiit  isapplicii  tn  the 
iTUiilfl-^ppcific  resulls  is  fdilinl  by  .'he  additive  on!\ 
when  it  m.i)  be  concluded  with  h\ji,h  confidence 
ihni  morr  than  half  of  the  models  in  the  represented 
j'Dpiil.ilidn  would  fiiil  the  model-specific  test.  In 
pr,icticaliitviations  with  relatively  small  samples, 
ihis  sign  test  permits  a  high  percentage  of  the 
i;iodels  in  the  sample  to  fail  before  the  additive  is 
lif.-cl.ired  to  have  failed  the  test.  These  tests,  then. 
m.n  (vrtnit  the  granting  of  waivers  in  the  face  of 
.siiSstjntivelv  significant  emissions  increments 
.I'Sributable  to  an  adiiitive — increments  that  would 
tend  to  oflNflt  the  benefit.^  from  an  increasingly 
•stringent  regulatory  progr.i.T.  aimed  at  bringing  'hr 
iMtion's  most  serious  uir  (I'.iaiity  pmblems  under 
control.  Ageniv  concerns  with  these  tests  were 
.iddre.sse<l  previously  in  its  decision  <in  Ethyl's  I'.l'iO 
.ippUc.Tion  (IT  FR  25.15.  fcinuary  J2.  Itl'i'j)  and  ir. 
liB  FK  64701.  December  9.  1'j9:i| 

■"•  rhe  p>'rmutalion  te.st  is  built  aniund  the  idea 
t!wi.  if  the  null  hypothesis  is  correct,  the  increase 
due  10  the  additive  in  thp  s<imple  i.s  only  one 
niemlwr  of  a  distribution  of  all  [Hissible  such 
i:it  re.i.ses  computed  from  assignments  uf  vehicle 
^•mi^^ions  to  fuel  groups  within  n;odels.  Only  if  the 
fi.el-reldted  increase  from  the  .s,imple  is  an 
extremely  unusual  result  in  theis  distribution  of 
pivvsible  incriMses  is  it  reasonable  lu  reject  the  null 
f.vpothesis  and  conclude  th.it  the  ad<lii;ve  actually 
brouglit  about  an  increase  in  emi.ssion.s^  The  way 
that  this  method  works  In  practice  is  that,  on  e.n<  h 
iVT.ition  of  the  computer  progr.i.Ti,  the  comfiuler 
randomly  rejjrranges  the  fuel  group  assignments 
.imong  the  emission  results  within  each  model 
gro'.ip  separately.  The  emis-sion  values  assigned  (for 
>iial  iteration!  to  the  additive  fuel  group  are  then 
summed  over  the  entire  sample  to  form  the  test 
statistic-  This  prtx:ess  is  rejiealed  a  very  large 
siimber  of  times  (one  million  in  this  case)  and  the 
rwulting  test  statistics  are  tabulated.  Only  if  the 
sime  test  statistic,  as  computed  from  the  empirical 
,s.imple,  exceeds  a  pre-deternii.ned  j>ercentage  of  the 
sinni lilted  lest  statistics  may  we  rejj-ct  the  "no- 
difference"  hypothesis  and  conclude  with  the 
necessary  degree  of  ceriainty  thiit  an  increa.se  has 
tKCurMKi 


rather  than  to  an  additive  effect  on  HC 
in  the  sampled  vehicle  population.*' 

E.  Finding 

Based  on  all  of  the  information  then 
available  concerning  the  potential  effe<;t 
of  use  of  MMT  in  unleaded  gasoline  on 
regulated  emissions,  as  submitted  by 
Ethyl  »nd  others,  the  Administrator  of 
EPA  determined  on  November  30,  1994 
that,  "Ethyl  has  satisfied  its  burden 
undei'Clean  Air  Act  211(f)(4)  to 
establish  that  use  of  HiTEC  3000  at  the 
specified  concentration  will  not  cause 
or  contribute  to  a  failure  of  any  emission 
control  device  or  system  (over  the  useful 
life  of  any  vehicle  in  which  such  device 
or  system  is  used)  to  achieve 
compliance  by  the  vehicle  with  the 
emission  standards  with  respect  to 
which  it  has  been  certified."  The  basis 
for  this  detonni nation  was  described 
briefly  in  the  Administrator's  November 
30,  1994  notice,  and  has  been  reviewed 
in  detail  above. 

Tha  November  30, 1994 
determination  was  specific  to  Etliyl's 
present  waiver  applic;ation.  As  the 
Administrator  made  clear  in  the  notice 
announcing  the  determination,  it  does 
not  apply  to  any  new  application 
concerning  either  HiTEC  3000  or  MMT 
in  the  event  that  this  decision  to  deny 
Ethyl's  application  on  the  basis  of 
concerns  regarding  potential  health 
effects  is  upheld  in  any  subsequent 
judifiial  review.  Although  Ethyl  may  be 
able  to  sustain  its  burden  under  Section 
211(0(4)  in  the  context  of  any  future 
waiver  application,  any  such 
npplitntion  must  iiu.lude  snti.sfactory 
data  addressing  the  effect  on  vehicles  in 
production  at  th.at  time  and  will  be 
evaluated  according  to  the  statistical 
methods  and  criteria  for  evaluation  of 
waiver  applications  in  effect  nt  that 
time. 

V.  Tht;  Onboard  Diagnostics  Issue 

I'rior  to  the  Administrator's  November 
30.  1S94  finding  concerning  emission 
effects,  three  auto  manufacturers.  Ford, 
General  Motors  (CM),  and  Chrysler,  and 
the  American  Automobile 
Manufacturers  As,sociation  (AAMA),  all 
commented  on  concerns  about  the 
impact  of  the  oxidative  products  of 
MMT  on  onboard  diagnostic  (ORD  II) 


systems  employing  before-catalyst  and 
after-catalyst  oxygen  sensors.*8 

GM  concerns  regarding  the  OBD II 
system  were  two-fold.  Its  first  concern 
was  that  since  it  is  known  that 
manganese  oxide  has  the  ability  to  store 
oxygen,  a  potential  problem  c~uld  occur 
with  dual  oxygen  sensor  systems.  GM 
stated  that,  with  manganese  oxide 
covering  the  catalyst  and  the  oxygen 
sensors,  a  false  oxygen  storage  capacity 
of  the  catalyst  could  be  indicated  by  the 
OBD  II  system,  which  could  then 
indicate  that  the  catalyst  was  still 
working  properly  while  the  opposite 
could  be  true.  GM's  second  concern  was 
that  the  catalyst  would  act  as  a  "filter" 
and  manganese  oxide  from  MMT 
combustion  passing  through  the  exhaust 
system  would  coat  the  before-catalyst 
oxygen  sensor  and  after-catalyst  oxygen 
.sensors  unevenly,  thus  causing  the  OBD 
II  system  to  malfunction.  GM  also  stated 
that  in  the  1994  model  year  GM  planned 
to  market  two  engine  families  equipped 
with  OBD  II  systems  employing  before- 
and  after-catalyst  oxygen  sensors. 

With  respect  to  the  automakers' 
concern  that  use  of  MMT  would 
adversely  affect  operation  of  the  OBD  11 
system,  on  July  I.S.  1993,  Ethyl 
submitted  data  which  it  believed 
demonstrated  that  this  concern  has  no 
basis.-'''  Ethyl  stated  that  no  production 
vehicles  were  then  equipped  with  ORD- 
II  systems  and  that  the  primary 
hardware  approach  being  considered  by 
the  automobile  manufacturers  invoiv(!s 
the  use  of  exhaust  gas  oxygen  (EGO) 
sensors  before  and  after  the  catalytic 
converter  to  monitor  converter 
efficiency.  Ethyl  further  commented  that 
test  data  generated  by  Ethyl  showed  that 
u.se  of  the  additive  would  have  no 
adverse  effect  on«ither  the  hardware 
component  of  the,se  planned  ODB-II 
systems  (i.e.,  the  oxygen  sensors),  or  on 
the  catalytic  converter  itself.  Ethyl  noted 
that.  "Islince  these  future  systems  are 
currently  underdevelopment,  it  is 


'■  rhis  conclusion  holds  even  when  the  lest  is 
perlortu'd  at  ihe  0.10  signifi(  ance  level  u.scd  in 
conducting  the  st.itistical  testing  on  the  data  from 
tthyl'l  1078  application.  It  is  important  to  note  that 
the  or(ginal  Ethyl  test  fleet  of  1988  model  year 
vehicles  th.'it  are  now  older  than  those  representing 
ih"  ntavest  Ethyl  data  set  did  not  fare  as  well  and, 
as  nu  Blioned  previously,  do  de.monstrate 
•sta'i.stU-dlv  significant  increases  in  HCcml.ssions 


••".An  Onboard  Diagnostic  System,  with  the 
[iresent  generation  commonly  known  as  onr>-ll, 
monitors  theac;tivHy  of  an  automobile's  emission 
control  system,  primarily  the  catalytic  convertoi. 
and  alerts  the  driver  via  a  dashboard  light  in  the 
event  of  a  malfimction.  I'ut  simply,  this  asi)ecl  ot 
the  OIU)  system  functions  by  utilizing  devices 
before  ami  after  the  cataly.st  which  "sense"  the 
pre-sence  of  oxygen.  If  the  catalyst  is  functioning 
properly,  it  will  absorb  a  C4!rtain  amount  of  oxygen 
and  a  siwcified  decrease  in  oxygen  content  in  the 
exhaust  ga.scs  can  be  determined  by  comparing  the 
oxygen  "sensed"  before  and  after  the  oitalyst.  If  the 
caialy.st  is  functioning  imiiropcrly,  oxygen  storage 
by  the  catalyst  is  impaired  and  a  drop  in  exhaust 
gas  oxj-gen  after  the  catalyst  tieyond  the  pro[)er 
range  is  "sensed"  by  the  OBD  system, 

■"'.Sec  Public  IX>ckol  A-93-26,  Number  Il-D-H, 
Appendix  5. 
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impossible  to  consider  the  long  term 
effects  of  MMT  on  tfiese  systems  " 

On  November  4,  1994,  6nly  26  days 
prior  to  the  mandatory  date  for  a 
decision  on  Ethyl's  waiver  application. 
Ford  Motor  Company  submitted  a  report 
describing  bench  testing  so  of  r.Rtalysts, 
in  which  Ford  measured  the  oxygen 
storage  capacity  of  catalysts  which  hfid 
been  deliberately  depraded  and  then 
exposed  to  the  emissions  from  MMT- 
contcining  fuel.  Ford's  conclusion  bnsed 
on  these  tests  was  that  the  exhaust  gas 
oxygen  (EGO)  sensors  would  be  affected 
by  the  deposition  of  manganese  oxides 
associated  with  MMT  use,  thus  serding 
incorrect  signals  to  the  diagnostic 
control  system  in  the  vehicle. 

Although  the  Agency  regarded  the 
concerns  expressed  by  Ford  in  its 
November  4,  1994  submission  regarding 
the  effect  of  MMT  use  on  OBD  systems 
as  potFnfially  very  important,  based  on 
the  veri  limited  analysis  which  could 
be  undertaken  prior  to  the  November  30, 
1994  deadline  for  a  decision  concerning 
Ethyl's  application,  the  Agency 
concluded  that  the  limited  bench  testing 
submitted  by  Ford  did  not  allow  a 
conclusion  concerning  the  likelihood 
that  a  significant  impact  would  actually 
occur  during  vehicle  oporntion.  In 
addition,  the  Agency  had  several 
questions  regarding  the  pro<;edures 
involved  in  the  Ford  testing  whit  h 
could  not  be  re.solved  within  the 
available  time.  The  November  30,  1994 
notice  announcing  the  Administrator's 
determination  concerning  emission 
effects  made  it  clear  that  EPA  was 
t:oncerned  about  this  i.ssue  and  would 
retain  the  authority  to  take  appropriate 
action  in  the  future  pursuant  to  Clean 
Air  Act  Section  211(c). 

EPA  met  with  staff  of  Ford  in 
February  of  1994  in  order  to  discuss 
Ford's  concerns  raised  in  its  November 
4,  1993  submission.  Ford  generally 
expressed  the  .same  concerns  as  had 
been  expressed  by  CM  (and  di.scussed 
above).5i  According  to  Ford,  its  testing 
showed  that  combustion  of  ga.soline 
containing  MMT  deposits  a  layer  of 
manganese  oxide  on  top  of  the  catalyst 
washcoat  and  that  this  causes  the  EGO 
Sensor  to  measure  a  lower  oxygen  level 
thereby  indicating  a  higher  o.xygen 
storage  capacity  than  that  which  would 
be  indicated  by  the  catalyst  without 
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MMT.  As  a  result,  a  malfunctionino 
ratalyst  might  not  be  detected.  Ford 
expressed  particular  concern  bfHause  it 
had  jnsf  introduced  thret;  1994  model 
3  ear  vehicle  families  employing  OBD-Il 
whereas  the  other  automakers  will  not 
nave  sv.stems  out  until  the  1996  modf^l 
\r-.ir. 

Recently,  on  May  3,  1993.  Ford 
submitted  additional  information  u'hi<;h 
fi-e  Agency  is  currently  reviev.ing.  This 
new  information  appears  to  providf^ 
further  evidence  to  substantiate  the 
t-oncerr:;  expressed  bv  Ford  re^.irding 
the  impact  oi  MMT  u.se  on  OBI) 
systems.  L'nliKe  the  previously 
submitted  Fo.-d  dr.ta.  the  new  d.nta 
address  an  actual  production  vehicle 
fitted  with  a  failed  c.-)talvst  and  the 
t-ifect  use  of  MMT  had  en  the  OBD 
system's  ability  to  detect  failure  of  the 
catalyst. 

The  Agency  is  confinuir.;.;  to 
investigate  the  question  of  the  potential 
nnpact  of  use  of  MMT  in  unleaded 
gasoline  on  OBD  .systems.  If  after  further 
investigation  EPA  concludes  that  the 
(  oncerns  expressed  by  the  vehicle 
maniifacturers  are  warranted,  EPA 
intends  to  initiate  an  appropriate 
rulemaking  under  .Section  211(c). 

M.  Manyancse  Health  As-sessmcnt '^^ 

A.  Introdiictinn 

In  1990,  the  EPA  Office  of  Research 
and  Development  (ORD)  assessed  the 
potential  health  risks  a.ssociated  with 
the  use  of  methylcyclopentadienyl 
mangane.se  tricarbonyl  (MMT)  as'an 
additive  in  unleaded  gasoline  (U.S. 
Environmental  Protection  Agency 
1990).''^  Later,  ORD  (Preuss,  199i)' 
reaffirmed  its  assessment  after 
considering  a  res\!bmitted  waiver 
application  for  MMT  from  Ethyl 
Corporation.  As  identified  in  earlier 
ORD  evaluations  (U.S.  Environmental 
Protection  Agency,  1990;  Preuss,  1991), 
a  key  issue  is  the  potential  health  risk 
a.s.sociated  with  inhalation  exposure  to 
manganese  tetroxide  {Mn.,04),  which  is 
the  primary  by-product  resulting  from 
the  combustion  of  MXfT  in  gasoline. 
New  information  on  manganese  (Mn) 
health  effects  and  exposure  is 
incorporated  in  this  revised  risk 
a.sses.sment.  (United  States 


'"BencJi  toting  mean.-:  thn  lusting  of  i;oni[K)nenIs 
during  which  lime  the  components  are  not  acluallv 
In  the  vehicle.  The  details  of  this  testing  can  be     ' 
found  in  Document  II-D-56  in  Docket  A-93-2r.. 
(An  incomplete  preliminary  report  of  thi.<i 
information  was  .<!ubmitted  to  the  Agency  in 
Document  II-D-38.  Docket  A-93-26.) 

■"Ford's  concerns  are  discuMed  in  more  detail  in 
a  memo  to  docket  A-93-26,  with  an  atlachment 
submitted  to  the  Agency  entitled  "Section  21  i|c) 
Impacts  of  .MMT". 


Environnrpta!  Protection  Agencv 
1994b)  ^      ''' 

This  teevaluatioD  has  four 
f  omponents:  (l )  a  health  effects 
a  sessment.  (2)  an  exposure  assessment. 
U)  a  n.sk  ch.nracrterization  relating  the 
hrst  two.  and  (4)  ;j  summary  and 
«:uncliis:ions.  This  evaluation 
Mimmarizes  earlier  URD  .isse.s.smenls 
Pud  incorpo'-otes  infonnation  Troin 
certain  other  mnjnr  new  reports  and 
analyses.'-' 

IJ.  Ilonhh  Effrrls  /,vs(.s.s7?n>,j/ 

1.  Background 

The  toxicity  of  Mn  >aries  ac.:ording  to 
the  route  of  ex.oosur.i.  Bv  ingestion.  M.i 
has  rtilatneiy  lov,  toxit  ity  at  lvpic.il 
exposure  levels  due  in  part  to  a  low  rate 
ofabso'pt;cn  from  the  gastrointestinal 
tr.Kl  and  in  p.irt  Inefficient  regul.ition 
by  homco.s«?.f;(:  mechanisms.  Manganese 
is  considered  a  nutriiionallv  essential 
trace  element  and  is  required  for  certain 
enzymes  important  for  normal 
fi^netioning  of  thfi  i  entral  nervous 
system  and  other  body  organs.  However 
by  inhalation.  Mn  has  Ix-en  known  sintfi 
the  early  laoos  to  be  toxic  to  workers. 
It  should  be  noted  that  Mn  occupational 
•studies  predominantly  (and  souietinies 
exclusively)  invoh.e  men. 
Neurobehavioral.  respiratory,  and 
reproductive  effet.ts  are  the  primary 
features  of  e.xcessive  occupational " 
exposure  to  Mn.  Mang.nnisni  is 
characterized  by  various  psychiatric  and 
movement  disorders,  with  some  general 
resemb!an(  e  to  Parkinsons  disease  in 
terms  of  difficulties  in  the  fine  comrol 
of  some  mo\ements,  lai.k  of  fai.ial 
expression,  and  involvement  of 
underlying  neiiroanatomi{.al  and 
neurochemical  factors.  Neurobeha\ioral 
effects  of  Mn  intoxiu-ition  are  generally 
more  clinically  prominent  than 
respiratory  or  rejiroductixe  effeils. 
However,  respiratorv-  effw:ts  (e.g., 
pneumonitis)  and  reproductive 
dysfiinction  (e.g..  reduced  libido)  are 
also  frequently  reported  feafun-s  of 
occupational  Mn  intoxication.  The 
available  evidence  is  inadequate  to 
determine  whether  or  not  Mn  is 
carcinogenic:  some  reports  suggest  that 
it  may  even  be  protective  against  camxT. 
Based  on  this  mixed  but  insufn«:ient 


^•The  a!i.se,vsm('n)  pir.scnti-d  here  i?  lal^n  from 
"Keevahiation  of  Inhalation  Health  Ki.>.k.s 
Associated  with  MelhvloT.lopenl;.dienyl 
Manganese  Tricarbonyl  (.MMT)  in  Gasoline" 
(I'liited  .State.s  Environ.menlal  Prolei.tion  Agency, 
l")94b)  whirh  can  be  found  in  the  ciocket  in  its  " 
entirety. 

"The  many  refereiues  in  this  .section  of  the 
d.tision  dealing  with  manganese  health  effects  are 
rfiorred  to  in  parentheses  and  listed  at  the  end  of 
this  .section  in  Mib.serlion  E. 


"•<  The  reaiier  is  r.-fi  rre<i  lo  the  appendires  of  I  he 
Inll  EPA/ORD  r.M;vali:alion  for  more  detailed 
batkgrtnind  information.  This  report.  "Roevali.ati.,n 
ol  Inhalation  Health  Risk.s  A.ssociated  wilh 
Melhylcyclopenladienyl  Manganese  Tricarbonyl 
(MMT)  in  Gasoline",  ran  be  found  in  its  enliretv. 
including  the  appendices,  in  docket  A-9]-4<}.  ' ' 
Appendix  A  presents  dose-response  analyses. 
Appendix  B  presents  an  exposure  assessment',  and 
Appendix  C  contains  the  current  verified  Mn 
Inhalation  reference  c:oncer!ration  (RIT.)  as  it 
apijears  in  the  U.S.  tl'A  Integrated  Risk  Informiition 
Svstcm  (IRIS.  r>93). 
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evidence,  EPA  has  placed  Mn  in  a 
Group  D  weight-of-evidence  category, 
which  signifies  that  it  is  not  classifiable 
as  to  human  carcinogenicity.  Given 
these  features  of  Mn  toxicity,  the  health 
assessment  focuses  on  the  potential  for 
chronic  noncancer  effects. 

Various  epidemiological  studies  of 
male  workers  exposed  to  Mn  at  average 
levels  below  the  current  American 
Conference  of  Governmental  Industrial 
Hygienists  Threshold  Limit  Value  (TLV) 
(5  mg/m') "  have  shown 
neurobehavioral.  reproductive,  and 
respiratory  effects,  both  by  objective 
testing  methods  and  by  workers'  self- 
reported  symptoms  on  questionnaires. 
Neurobehavioral  effects  generally  have 
reflected  disturbances  in  the  control  of 
hand  movements  (e.g.,  tremor,  reduced 
hand  steadiness)  and/or  the  speed  of 
movement  (e.g.,  longer  reaction  time, 
slower  finger-tapping  speed). 
Reproductive  effects  have  included  a 
decrease  in  the  number  of  children  born 
to  Mn-exposed  workers  (compared  to 
matched  controls)  and  various  self- 
reported  symptoms  of  sexual 
dysfunction.  In  recent  studies  at  low  to 
moderate  occupational  exposure  levels, 
respiratory  effects  have  been  reflected 
primarily  in  self-reported  symptoms  of 
respiratory  tract  illnesses  rather  than  in 
differences  between  objective 
pulmonary  function  measurements  in 
Mn-exposed  and  control  workers. 
However,  the  lack  of  studies  using  more 
sensitive  investigational  methods  and 
the  existence  of  some  limited  evidence 
from  an  epidemiological  study  of  school 
children  raise  a  degree  of  concern  about 
pulmonary  function  effects  in  relation  to 
lower  level  Mn  exposure. 

The  precise  mechanisms  of  Mn 
neurotoxicity  are  not  well  understood, 
but  it  appears  that  Mn  can  affect  several 
different  aspects  of  central  nervous 
system  (CNS)  function  and  structure. 
Some  experimental  evidence  suggests 
that  the  mechanisms  of  Mn  toxicity  may 
depend  on  the  oxidation  state  of  Mn. 
However,  both  the  trivalent  form 
(Mn'*)  and  the  divalent  form  (Mn^*) 
have  been  demonstrated  to  be 
neurotoxic.^*  Also,  both  forms  of  Mn 
can  cross  the  blood-brain  barrier, 
although  research  suggests  that  Mn^'''  is 
predominantly  transported  bound  to  the 


'■'^  The  Amaricaa  Contarenca  of  Governmenlal 
IndiutrUl  HyslenUU  (1992)  hM  givm  notice  of 
intent  to  lotw  the  TLV  to  0.2  mg/m'. 

'*  Veiiooi  ehinaiib  can  tual  in  more  than  one 
fonn  of  cfaMsed  aton.  depending  on  the  number  of 
negatively  charged  and  poiiti««ly  charged  particle* 
contained  in  tfa«  aUn.  Maneanaae  ia  one  such 
elemaot  wiaan,  dapanding  on  the  number  of 
charged  paittclea  aworiated  with  tbm  atom,  the 
atom  may  bare  a  aatcfaafgaof  two  or  three  "plus" 
cbarsaa  raaiihiiig  in  a  "divalent"  or  "trivalent" 
form,  respectively. 


protein  transferrin  (Aschner  and 
Gannon,  1994),  whereas  Mn^*  may 
enter  the  brain  independently  of  such  a 
transport  mechanism  (Murphy  et  al., 
1991).  Unlike  ingested  Mn,  inhaled  Mn 
is  transported  directly  from  the 
respiratory  system  to  the  vicinity  of  the 
brain  before  its  first  pass  by  the  liver. 
Depending  on  the  form  of  Mn  inhaled, 
its  conversion  to  other  oxidation  states 
(e.g.,  oxidation  of  Mn^*  to  Mn^*  or 
reduction  of  Mn**  to  Mn-"**),  and  its 
ability  to  enter  the  brain  (through  a 
protein  transport  mechanism  or 
otherwise),  it  is  quite  possible  that  a 
significant  fraction  of  even  small 
amounts  of  inhaled  Mn  would  be  able 
to  reach  target  sites  in  the  CNS.  Thus, 
the  apparently  greater  toxicity  of 
inhaled  versus  ingested  Mn  may  reflect 
important  pharmacodynamic  and 
pharmacokinetic  differences  of  Mn  that 
enters  the  body  by  different  routes.  A 
mora  definiUve  understanding  of  these 
issues  will  require  more  empirical 
information. 

2.  Earlier  Assessments 

Earlier  ORD  health  assessments  have 
been  based  on  the  RfC,  which  is  defined 
as  an  estimate  (with  uncertainty 
spanning  about  an  order  of  magnitude) 
of  a  continuous  inhalation  exposure 
level  for  the  human  population 
(including  sensitive  subpopulations) 
that  is  likely  to  be  without  appreciable 
risk  of  deleterious  noncancer  effects 
during  a  lifetime.  The  basic  procedure 
for  derivation  of  an  RfC  entails 
identifying  a  no-observed-adverse-  effect 
level  (NOAEL)  and  a  lowest-observed- 
adverse-effect  level  (LOAEL)  from  a 
"principal"  study,  generally  defined  as 
the  available  study  that  best  defines  the 
highest  NOAEL  or  lowest  LOAEL  for  the 
most  sensitive  endpoint  affected  by  a 
chefliical.  When  an  investigation  of 
occupationally  exposed  humans  is  the 
principal  study  (as  in  the  case  of  the  Mn 
RfC),  the  NOAEL  or  LOAEL  is  adjusted 
for  differences  in  ventilation  rates  and 
exposure  durations  between  the 
occupational  exposure  scenario  (10  m' 
air  breathed  per  8-h  workday,  5  days/ 
week)  and  the  "general  public"  scenario 
(20  m'  air  breathed  per  24-h  day,  7 
days/ week).  The  adjusted  NOAEL  or 
LOAEL  is  then  divided  by  uncertainty 
factors  and  a  modifying  factor.  In  the 
case  of  the  original  (1990)  RfC  for  Mn, 
uncertainty  factors  of  10  each  were  used 
for  extrapolating  from  a  healthy  worker 
population  to  the  general  population 
(induding  sensitive  subpopulations) 
and  for  extrapolating  from  a  LOAEL  to 
a  NOAEL.  Also,  an  uncertainty  factor  of 
3  (approximately  one-half  of  10  on  a  log 
scale)  was  used  for  extrapolating  from 
subchronic  to  chronic  exposure.  A 


modifying  factor  of  3  was  used  because 
of  statements  by  the  authors  of  the 
principal  study  (Roels  et  al.,  1987)  that 
past  exposure  levels  of  workers  in  the 
.subject  study  were  probably  lower  than 
those  measured  at  the  time  the  study 
was  conducted.  The  resuUing  RfC  of  0.4 
Hg  Mn/m'  was  used  for  the  earlier  ORD 
risk  assessment  (U.S.  Environmental 
Protection  Agency,  1990)  and  was 
entered  on  EPA's  IRIS  computer 
database  of  human  health  risk  and 
regulatory  information  in  December 
1990. 

3. 1993  Revised  RFC 

The  original  RfC  for  Mn  was  revi.sed. 
in  part,  because  newer  information 
supplied  in  conjunction  with  the 
resubmittal  of  the  MMT  waiver 
application  by  Ethyl  indicated  that  the 
workers'  exposure  levels  in  the 
principal  study  had  probably  not 
increased  over  time,  and  thus  1 1  it; 
modifying  factor  could  be  "eliminated" 
(i.e.,  set  equal  to  1).  Another  reason  for 
revising  the  original  RfC  v/as  that  more 
recent  studies  (Roels  et  al.,  1992; 
Mergler  et  al..  1994)  provided  additional 
evidence  of  health  effects  in  workers  at 
relatively  low  airborne  concentrations  of 
Mil. 

Independently  of  their  earlier  study  of 
Mn-exposed  workers  (Roels  et  al.,  19871,, 
Roels  et  al.  (1992)  conducted  a  cross- 
sectional  study  of  neurobehavioral  and 
other  end  points  in  another  group  of 
workers  from  a  different  factory-namely. 
92  male  alkaline-battery  plant  workers 
exposed  to  manganese"  dioxide  (MnOz) 
dust — who  were  compared  to  a  matched 
control  group  of  101  male  workers 
without  industrial  Mn  exposure.  The 
geometric  mean  occupational-lifetime 
integrated  respirable  dust  concentration 
was  793  (Xg  Mn/m'  x  years  (range:  40  to 
4,433).  The  equivalent  value  for  total 
dust  was  3,505  \ig  Mn/m^  x  years  (range: 
191  to  27,465).  The  authors  noted  that 
the  monitored  concentrations  were 
representative  of  the  usual  expo.sures  of 
the  workers  because  work  practices  had 
not  changed  during  the  last  15  years  of 
the  plant's  operation.  No  data  on 
particle  size  or  chemical  purity  were 
provided  in  the  report  by  Roels  et  al. 
(1992),  but  based  on  information 
provided  by  Roels  et  al.  (1992)  and 
Roels  (1993),  the  median  cut  point  for 
the  respirable  dust  fraction  was  5  ^m 
aerodynamic  diameter.  The  respirable 
fraction  is  more  representative  of  the 
toxicologically  significant  particles  (i.e.. 
the  smaller  particles  that  are  inhaled 
and  deposit  predominantly  in  the  lower 
respiratory  tract).  Total  dust 
measurements  comprised  the  respirable 
dust  as  well  as  larger  particles  that 
deposit  predominantly  in  the  nose  and 
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throat  region  (via  nasal  hreathingj  and 
would  be  cleared  more  rapidly  from  the 
respiratory  tract  than  the  smaller 
particles  retained  in  the  lower  rw^ions. 
Therefore,  the  respirahlo  dust 
measurements  were  considured  to  be  a 
more  accurate  indicator  of  exposure  in 
relation  to  the  observed  health  effects 
Manj^anese-exposed  workers  in  the 
1992  study  by  Roels  et  al.  perfornsRd 
significantly  worse  thnn  matched 
controls  on  several  nieasurofi  of 
neurobehavior.TJ  function,  particularly 
visual  reaction  lime,  eye-hand 
coordination,  and  hand  ste.-uiiness. 
Similar  neurobehaviora!  impairments 
were  alf.t  found  in  th«  earlior  study  bv 
Roels  (■!  ai.  (19R7)  of  a  different 
occupational  population  expsiscd  lo 
mixed  Mn  oxides  and  s:tlts  at 
approximatuly  the  same  levels  o!  total 
dust  (respirahlo  dust  was  not  mensureci). 
In  addition,  a  recent  sfudv  in  Canada  bv 
Merrier  et  al.  (1994)  indicatod  ih.->t. 
amont'  o>her  effects,  performance  on 
Ifsts  of  the  ability  to  make  rapid 
altiirnating  hand  moviMuonts,  to 
maintain  hand  steadiness,  and  to 
perform  other  aspects  of  fine  motor 
(.ontrol  was  signinf:antly  worst-, 
compared  to  matchi-d  controls,  in 
workers  who  were  exposed  to  even 
.     Idwcr  concentrations  of  respir.ihic  dust 
(;15  tiH.M))/ni<at  the  time  f)f  the  study), 
li  MiTglurut  al.  had  in(  hided 
inlornialion  dii  integrated  past  cxjjiiMin.' 
levels  (uhii:h  tlit-y  have  since  provided 
In  OKD  in  a  jirfjliminnry  ftjnr.  nol  y(!t 
submitted  fur  iJubficatiuii),  their  siiidv 
would  have  pro\  ided  a  fivefoM  lower 
I.(1\);L  fur  tile  derivalion  of  the  RfC.  In 
addition,  reports  of  a  Swedish  sludv  of 
Mn-exposed  steel  vvork.-rs  (Irej^ren," 
l')9();  VV(;imbi!ii^  et  al..  1991,  1!)9J) 
provided  compeliinj]  evidi'nt c  o) 
coMiparablo  iieurc'oeliavioral 
iiiipriirmeuts.  ii!<;ludiri)>  slower  tv;u  lion 
time-  and  fini^er-tapjjjng  speed.  The 
median  total  dust  concenlration  in  the 
Swedish  study  was  1  }l)  pj;  Mn/ni ',  with 
respirable  dust  rejiorted  as  consliluijn.i; 
20  to  H()%  of  individual  workers'  total' 
diisi  exposures.  Thus,  the  I.OAKI.  from 
tills  study  would  be  somen  hat  lower 
than  th.it  from  Roclset  al.  (19'i2).  hut 
lh(>  loss  hilly  chir.fcteri/i  d  exposure 
liistories  in  the  Swedish  study  i.i.uie  ii 
more  apjiropriate  as  ,.  siipporliu}^  (r.ilhcr 
than  priiK  ip;il)  studv  for  ileiivine  Ihc 
MiiRK;, 

Taken  toj^ellier,  the  .ibove 
epideiuiolotjical  studies  |)ro\  itie  a 
I  oiisisteni  pattern  of  evidence 
iiidicatinj>  that  neurotoxic  ity  is 
associated  with  low-level  om  n|),,lion.il 
Ml)  exposure.  The  fact  th.it  s^ii-ed  .iiid 
c(;or(liiiation  of  motor  fuiK.tion  are 
espe(  iaily  impaired  is  p.irticul.srlv 
iMiIewtirthy,  oiven  its  coiisisleui  v  uitli 


other  epidemiological,  ilinical,  and 
experimental  anim.al  evidence  of  higher 
concentration  Mn  intoxicxition. 
^  Difffirences  among  these  studies  in  the 
duration  of  workers'  exposure  to  Mn 
raise  anoiher  issue  of  re!evan(  e  to  this 
discussion.  In  the  Roels  et  al.  (1992) 
study,  the  mean  period  of  exposure  was 
.S..3  yea.-s  (range:  0.2  to  17.7  years).  In 
^  the  other  studies,  the  mean  durations  of 
txposuie  were  longer:  7.1  years  in  Roels 
et  aj.  (1987),  9.9  years  in  Iregren  (1990). 


and  10. 


years  in  Mergler  et  al.  (1994). 
The  indications  of  lower  LO.^KLs  in  the 
Canadian  and  Swedish  studitjs  sugj^est 
that  eeiirobehavioral  efiects  mig!it"o<  cur 
at  lower  concen•.^^tion«;  of  Mn  if  the 
exposure  [leriods  were  louj^er.  In 
additii).-).  the  a^^e  of  the  workers  may  be 
an  important  factor  in  interpri'ting  Ihe.se 
findin-s.  The  oldest  worker  in  tlu-  Roels 
el  al.  (1002)  study  was  le.ss  than  50  >c-ars 
old;  also,  the  average  age  in  that  .studv 
w.is  only  31.3  years,  versus  .34.3  years 
in  Roels  et  al.  (19!i7).  43.4  \ears  in 
Mender  et  al.  (1994),  and  ACA  vears  in 
Iregnm  (1990).  These  points  su">;gHsl  that 
longer  exposure  and/or  testing  later  in 
life  mi^lil  result  in  the  detection  of 
elfettsiii  lower  concentrations  than  is 
pos.s-ible  after  shorter  p.-riods  of 
expusiue  ai)d/(jr  in  your,'.;.T  workers.  On 
the  other  haiul,  it  is  also  evident  from 
Ihes.'  studies  that  a  nnif.li  shorte--  pi-riod 
than  .1  hill  lifetime  of  oicupatiomd  Mn 
expciSiire  vr.ay  be  sufficient  to  induce 
Nhi  netiru'oxiciiv. 

As  R(!e!s  el  al.(i'>q2),;i;d  oilier 
iiivestig.itors  have  noted,  a  thrtfsh.ild  for 
the  neurotoxic  elfecis  ni  Mn  has  not 
been  reported  in  the  ('jiidemiologfcd 
1  terature.  Therefore,  instciul  of  a 
N'OAI.l,.  .-i  LOAJ.I.  w,:s  (iht„i;)ed  from 
t!ie  study  liy  Roels  el  ;il.  (l'.)UL'lby 
dividing  the  geoini,tri(,  nK.ui  inli'gn.ted 
lespirabii'  dust  concent  ration  (793  pg 
.Mn/iu'  <  years)  bv  the  av-nhy  period  of 
worker  exposun:  (.".a  ye.ns)  lo  eliminate 
time  (in  years)  Irom  l!;e  liuie-weighted 
av  er.-:.^e.  thereby  yielding  a  I.OAI-.l.  ol 
1  '0  (ig  .Mn/m\  (The  gtjom.itric  mc'.m 
(  oncenlration  was  used  to  represi-iil  the 
a\  er.ige  exjxisun;  becausf!  llic  workers" 
i'-v|ii>sijie  measurements  were  log- 
noriiKiliv  di.>trihiiteil.  and  tht^  .irilhiuelit 
me.in  .'xposure  jieriod  w.is  used  bc(  nuse 
il  w:/  the  onlv  value  reported  bv  Rods 
'■'■■i'    (l'»'t2))Tl!e<.vorkplMe-h;,s,d 
I.CMKI.of  l-.()|ig\fn.'m'  v\as  ih,..,. 
adjusted  for  iionoccuiialional  lifetime 
exjiosurehy  muliiplvicg  il  bv  (l)l!ie 
c|uolient  of  10  mVday  divided  bv  20  n.V 
d,)y  (fill  worker  wrsus  noiivvoik.T 
veiiiil.iiion  rat.-.;  .ui.i  (2)  the  (pioti.ut  of 
■"'  da\M'ivided  bv  7  davs  (for  work  uiek 
versus  lull  we.:kj.   Th.- resulting  i!d|uMed 
lOAl  1..  I  iliei.d  ihe  huin.u)  e()ui\,ilent 

•fllllelltlltioil    (IliX.l.   W,|S    r-,(1   ^i;:   M;l',,|-, 

whii  h  x\.is  th.en  divided  bv  a  loi.i! 


uncertainty  factor  of  1,000  to  vield  an 
RfC  of  0.05  ^g/m\  The  total  uncertainty 
factor  of  1,000  incorporated  the 
following  factors:  10  to  protect  sensitive 
individuals;  10  for  using  a  LOAEL  in 
lieu  of  a  N'OAEL;  and  a  composite  factor 
of  10  for  database  limitations  refleding 
the  less-than-(.hronir  periods  of 
exposure  «nd  the  kick  of  reproductive 
and  developmental  toxicitv  data,  as  well 
as  potenfi'd  but  unquanlified  diiferences 
in  the  toxicity  of  diffenmt  forms  of  Mn. 
A  modifying  fat  tor  was  not  used  (I.e..  ji  ' 
was  set  equal  lo  1). 

Each  RfC  is  assigned  an  overaU  rating 
of  low,  mediu:n.  or  high  conlid-  n<  e 
level,  has  >d  on  two  suhsidiarv 
conlidem  e  ratings  reflecting  ibe  ijii.ilitv 
of  the  evidenr  e  from  the  principal 
studies  and  the  quolitv  of  the  overall 
d.iUibase  ior  the  i  hem'ical  in  question, 
respw  tivelv.  Tin;  revised  Mn  RfC  was 
assigned  a  m(,-diiim  level  of  confideiicj. 
The  evidence  for  the  neu rob<;!iavioraI 
e(le(  ts  of  low -level  Mn  oxl).^su^e  by 
inhalation  vvas  compelling  an:i 
cousisten!  at.ross  several  well- 
conducted  studi-.'s.  However,  the  limited 
duration  of  exposure  and  the  lai  k  of  a 
N'OAKI,  for  neurotoxic  iiv  in  .un  of  the 
l)rincijiai  or  sujiporling  siudjc-^ 
prevent. 'd  assigning  a  (onfidrnce  level 
greater  than  medium.  Also,  the  lat  k  o{ 
liefinitivc  d.ita  on  the  (.oncentr.iliou- 
ri-sponse  re!a!ionsl;ipandon  tlie 
[lolemiid  reproductive. ".nd 
developnenlal  tnvicitv  of  iiil  .-.led  Mil 
limileii  till-  tU'iin-.'  of  < onfideni  e  in  ih.' 
Ji-itabase  lo  ;i  nic.iiuu!  rating.  Viilnallv 
all  oftheluinrm  leMlth  evident  e  is 
based  on  hcaliliv.  .idult  male  wot kerv 
No  known  studifs  tune  inve:ai;'yi(ui 
hun.,in  female-  reprt-duciive  hmciiou. 
a-ul  even  though  male  vvorkir 
reprodiu  live  him.lion  is  known  to  be 
aff"!  ied  bs  Mn  expcisiuf,  it  h,is  not 
rei  civi'd  aiieiju.ite  investigation.  Th.- 
limited  avaiiihle  iidoniratioii 
•  oncerniiigthedevelopmeiilai  Io\i<  itv 
of  itdi;ded  Mn  suggests  the  possiljiiity 
III. It  pien.it.il  <?xpo:aire  of  liilior.itory 
rodents  to  Mr.O.-  (viii  the  air  snppi;'.  d  to 
Ihi'  pre;;:),int  mol!,er)  may  depress 
neurobc-havitiral  activily  in  iu  fm.it.il  i;,ts 
iuid  I!),;;  conliniied  posl'n.il;-!  exposure 
oi  Ihe  puj)s  !-i,-.y  intcnsifv  this 
ilrpn-ssioi;.  In  .uidilion.  sever.il  ..t.idie.s 
h.ivi-deinotislrated  al!er;ilioiis  in 
neuiocliemii  al  (do|),imine)  |.  vels  in 
vnuiig  !uit  4-  .ind  nils  rxposcd  during 
early  postn.ital  lii  v.'lojimeiit  lo  Mn  via 
olhi-r  roiili-s.  ■Ilius.  the  jiolential  f.ir 
iliv.-l.ipnieul.d  U<\:i  itv  duet.jMii 
<-vposU!eeMs!s.  Tl,..  ,  oiiceutMtions  ..ltd 
ihirations  ol  exposiiie  sutficieiit  lo 
ijiduc  e  such  el!ei  ts  ,ne  nut  known. 

Alihoiigh  .-idetju; pidemiologi»  al 

.sl.ldii-s  ol  <  liddiei!  .uid  the  ekleiK  h.iVe 
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not  been  conducted,  it  is  known  that 
certain  populations,  such  as  children, 
pregnant  women,  elderly  persons,  iron- 
or  calcium-deficient  individuals,  and 
individuals  with  liver  impairment,  may 
have  an  increased  potential  for 
excessive  Mn  body  burdens  due  to 
increased  absorption  or  altered 
clearance  mechanisms. 

Another  concern  raised  by  the  lack  of 
studies  involving  longer  periods  of 
exposure  and/or  older  subjects  is  that 
the  compensatory  or  reserve  capacity  of 
certain  neurological  mechanisms  may 
be  stressed  by  Mn  exposure  earlier  in 
life,  with  manifestations  of  impairments 
only  becoming  evident  much  later, 
perhaps  at  a  geriatric  stage.  One  reason 
for  the  latter  concern  is  that  Parkinson's 
disease  is  typically  a  geriatric  disease  in 
which  symptoms  are  only  seen  when 
the  loss  of  brain  cells  that  produce 
dopamine  (which  is  also  apparently 
involved  in  Mn  toxicity)  reaches  80%  or 
more.  Indeed,  some  neurologists  think 
that  a  long  latency  period  of  perhaps 
several  decades  may  precede  various 
parkinsonian  syndromes.  These  points 
lead  to  a  concern  that  if  Mn  reduces  the 
compensatory  or  reserve  capacity  of  the 
ner\'ous  system,  parkinsonian-type 
effects  might  occur  earlier  in  life  than 
they  would  otherwise.  Thus,  several 
questions  remain  to  be  answered  before 
higher  confidence  in  the  accuracy  of  the 
RfC  can  be  achieved. 

The  two  studies, of  Roels  et  al.  (1992, 
1987)  were  considered  coprincipal 
studies  for  the  derivation  of  the  revised 
RfC,  with  supporting  evidence  in  the 
reports  of  Mergleret  al.  (1994),  Iregren 
(1990),  and  VVennberg  et  al.  (1991, 
1992).  Given  the  fact  that  these  .studies 
involved  exposure  to  various  oxides  and 
salts  of  Mn.  the  RPCis  designated  as 
applying  to  Mn  and  Mn  compounds 
(including  Mn.iOa).  The  previous  RfC  of 
0.4  ng  Mn/m'  applied  to  Mn  only,  due 
to  undifferentiated  forms  of  Mn  in  the 
principal  study.  Given  that  different 
forms  of  metals  may  have  different  toxic 
properties  (due  to  different  oxidation 
states,  different  solubilities,  and 
possibly  other  factors),  it  is  likely  that 
different  compounds  of  .Mn  vary  in 
toxicity.  However,  sufficient  data  on  the 
comparative  toxicity  of  various 
compounds  of  Mn  are  not  available  to 
judge  the  relative  toxicity  of  Mn  Oa 
specifically. 

As  noted  above.  Mn  affw.ts  nuiitiple 
organ  systems,  including  the  respiratory 
and  reproductive  systems  as  well  as  the 
CNS.  However,  because  the  only 
available  evidence  suggests  that  the  CNS 
is  the  most  sensitive  target  for  Mn 
toxicity,  neurobehavioral  endpoints 
were  the  focus  of  the  RfC  derivation. 
Although  other  types  of  effects  remain 


a  conoem,  it  is  presumed,  based  on  the 
limited  data  now  available,  that 
protecting  against  neurotoxicity 
provides  protection  against  these  otlier, 
apparently  less  sensitive  endpoints. 
In  revising  the  RfC  for  Mn,  a  draft 
version  was  subjected  to  peer  review  by 
external  experts  (from  academic  and 
non-EPA  governmental  institutions)  as 
well  36  internal  experts.  Following  this 
peer  review,  a  further-revised  version 
was  submitted  to  and  verified  by  an 
EPA-wide  RfiD/RfC  work  group  in 
September  1993.  The  current  RfC  for  Mn 
was  made  available  through  IPJS  in 
early  November  1993  through  two 
mechanisms.  A  special  notice  beginning 
Novemter  1  i;i  the  news  section  of 
EPA"s  internal  IRIS2  database 
announced  the  availability  of  a  hard 
copy  of  the  text  to  EPA  requesters  who 
contacted  the  Risk  Information  Hotline; 
also,  the  text  was  obtainable  through  the 
National  Library  of  Medicine's  publicly 
accessible  on-line  computer  database, 
TOXNET,  beginning  November  10. 
199.^.  It  also  becam.e  available  on  line 
via  the  EPA  IRIS  database  beginning 
December  1. 1993.5^ 

4.  Alternative  Approaches  to  Deriving 
RfCs 

After  the  revised  RfC  for  Mn  became 
available  to  the  public,  Ethyl 
Corporation  and  other  interested  parties 
submitted  comments  on  the  RfC  and 
issues  related  to  it.  One  of  the  primary 
comments  concerned  the  availability  of 
various  statistical  techniques  for 
deriving  a  NOAEL  from  the  study  by 
Roels  et  al.  (1992)  and/or  from 
supplementarv  data  for  that  study 
provided  to  ORD  by  Roels  (1993).  In 
response  to  Ethyl  Corporation's  request 
that  BPA  consider  alternative 
approaches  to  analyzing  these  data  and 
deriving  an  RfC  for  Mn,  further  analyses 
of  the  subject  data  were  undertaken 
using  a  variety  of  statistical  methods. 
These  approaches  mav  be  identified  as 
(1)  conventional  NOAEL-  or  LOAEL- 
based  analyses,  (2)  "no  statistical 
significance  of  trend"  (NOSTASOT) 
analyses  of  the  type  described  by  Tukey 
et  al.  (198,t),  (3)  benchmark  dose 
analyses  of  the  type  described  by  Crump 
(1084).  and  (4)  Bayesian  analyses  of  the 
type  described  by  Jarabek  and 
Hdsselblad  (1901).  These  analyses  and 
t lie irre.su Its '■«  yield  several  possible  RfC 
estimates,  so  designated  because  the 
curiomt  and  onlv  verified  RfC  for  Mn  is 


■ "  1  h''  complete  text  of  Iht?  revised  Rf(;  as  il  exi.sts 
on  IRIS-  !TWy  be  found  in  .Xppi'ndix  C.  in  th« 
duckpt 

'"S*.-  "Kecvaluation  of  Inhalation  Heailh  Ri.tks 
.\ssoi:£iltd  wilh  Methycyclopntadienyl  Manganese 
Tridrbonvi  (NMT)  In  Gasoline".  Apjiendin  .V 
l>)(.Vt.|  A-91-46. 


that  which  has  been  verified  by  the 
EPA-wide  RfD/RfC  work  group  and 
entered  on  IRIS.  It  must  be  emphasized 
that  the  RfC  estimates  developed  for  the 
purpose  of  this  risk  assessment  do  not 
represerit  a  revision  of  the  current 
verified  RfC  for  Mn.  Reexamination  of 
the  current  Mn  RfC,  and  any  decision  to 
revise  or  reaffirm  the  current  RfC,  will 
be  under  the  purview  of  the  EPA-wide 
RfD/RfC  work  group  at  some  future  date. 
A  fundamental  issue  pertaining  to  all 
of  the  approaches  presented  here  is  the 
selection  of  a  measure  of  exposure. 
Roels  et  al.  (1992)  described  two 
measures  of  respirable  dust,  the 
occupational  lifetime  respirablo  dust 
concentration  (LIRD),  expressed  as  ng/ 
m'  X  years,  and  the  current 
concentration  of  respirable  dust  (CRD), 
expressed  as  jig/m'.  The  CRD 
concentration  was  measured  at  the  time 
the  study  was  conducted  by  Roels  et  al. 
and  refers  to  a  representative 
concentration  measured  for  the  type  of 
job  performed  by  a  worker  (e.g.. 
electrician,  maintenance  worker).  The 
LIRD  value  for  each  worker  was  a 
cumulative  exposure  measure  derived 
by  adding  the  CRD  values  over  the 
worker's  entire  period  of  employment.  If 
a  worker  changed  jobs  within  the  plant 
during  his  period  of  employment,  the 
CRD  for  each  job  held  was  multiplied  by 
the  number  of  years  the  worker 
performed  that  job.  Thus,  if  more  than 
one  job  classification  was  worked,  the 
worker's  LIRD  was  the  sum  of  the 
products  of  CRD  multiplied  by  years  of 
performance  of therespective  jobs. 
However,  if  a  worker  held  only  one  job 
classification,  his  LIRD  was  simply 
equal  to  his  CRD  multiplied  by  the 
number  of  years  employed.  Another 
measure  of  exposure  may  be  derived 
from  LIRD  by  dividing  an  individual 
worker's  LIRD  value  by  his  total  number 
of  years  of  employment.  The  latter 
measure,  designated  as  the  average 
concentration  of  respirable  dust  (ACRD), 
refiects  a  worker's  time-weighted 
cumulative  exposure  level  but  removes 
years  from  the  unit  of  measurement  of 
LIRD  and  is  expressed  as  pg/m-\ 
Although  Roels  et  al.  (1992)  did  not 
refer  to  ACRD,  this  value  could  be 
calculated  for  each  individual  and  for 
the  entire  cohort  by  using  the 
unpublished  data  provided  to  ORD  by 
Roels  (1993).  For  reasons  to  be 
discussed  later.  ACRD  offers  advantages 
for  certain  analyses  and.  unless 
otherwise  noted,  is  the  exposure 
measure  used  in  the  alternative  RfC 
estimates  discussed  here. 

a.  Conventional  NOAEL-  orLOAEL- 
Based  Appmach.  The  conventional 
method,  and  only  method  used  thus  far 
by  EPA,  to  derive  an  RfC  has  been  to 


identify  a  NOAEL  or  LOAEL  from  a 
study  and  divide  that  concentration  by 
uncertainty  factors,  as  described  above 
for  the  Mn  RfC.  In  the  case  of  the  study 
by  Roels  et  al.  (1992).  the  geometric 
mean  LIRD  concentration  of  the  Mn- 
exposed  workers  was  used  as  a  LOAEL 
Roels  et  aL  (1992)  also  performed  an 
exposure-response  analysis  of  their  data 
by  grouping  the  exposed  workers  into 
three  exposure  categories  and 
comparing  the  prevalence  of  abnormal 
neurobehavioral  scores  for  each  of  the 
three  groups  to  those  of  controls.  As 
indicated  in  the  summary  sheet  for  the 
Mn  RfC  (see  Appendix  C"),  the  results  of 
this  exposure-response  analysis  were 
not  used  in  deriving  the  revised  Mn  RfC 
because  the  reported  analysis  did  not 
correct  for  multiple  comparisons 
Ho%vever,  ORD's  analyses  of  additional 
data  provided  by  RoeJs  (1993)  suggest  a 
possible  RfC  estimate  of  0.03  ng/m-^ 
(versus  the  current  RfC  of  0.05  \ig/m^) 
if  a  one-tailed  test  of  statistical 
significance  is  accepted  (see  Appendix 
A,  "Reevaluation  of  Inhalation  Health 
Risks  Associated  with  Methyl- 
cyclopentndienyl  Manganese 
Tricarbonyl  (MMT)  in  Gasoline"  as 
referenced  in  the  reference  section 
below,  hereafter  referred  to  as  Appendix 
A.J.  Because  it  was  based  on  an 
exposure-response  analysis,  this  RfC 
pstimate  is  labeled  as  suVh  in  Figure  1 
which  could  not  be  reproduced  in  the' 
Federal  Register.  It  is  available  by 
calling  the  person  listed  in  the  FOR 
PURTHEH  INFORMATION  CONTACT  sec  tion  of 
this  notice.  It  is  also  available  in  docket 
A-93-2fi,  item  number  II-A-1 7  page  i"? 
(see  ADDRESS  section  of  this  notice  for 
doc;ket  location). 

h.  NOSTASOT  Apprnnch.  Another 
approac;h  to  analyzing  dcjse-response 
data  makes  use  of  a  pro<-di:re  known  as 
NOSTASOT.  described  by  Tukey  et  ai 
(198-)).  In  es,sence,  the  procedure 
applies  a  trend  lest  sequentially  to 
deter.-nine  the  highe.st  noneffec.'tive  doso 
01  a  series  of  doses  by  eliminating  one 
dose  at  a  time.  In  this  manner,  the  dose 
Icnc!  at  whic:h  the  response  is  not 
significnntly  different  from  controls  is 
determined  to  be  the  N'OSTASOT  dose, 
which  could  therefore  be  considered  a  ' 
NOAEL.  Applied  to  Roels'  (1993) 
epidemiologic  data  by  beginning  with 
the  highest  individual  ACRD  exposure 
and  moving  downward  (i.e.,  a  "top- 
down"  approac:h).  the  procedure 
yielded  a  NOSTASOT  of  285  ng/m'  for 
eye-hand  coordination  (see  Table  A-4, 
Appendix  A).  This  approach  implies 
that  once  nonsignificance  is  reached, 
further  application  of  trend  tests  to 
lower  dose  groups  would  also  yield 
nonsignificance.  However,  this  was  not 
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the  case  with  Roels'  (1993) 
epidemiologic  data,  and  thus  it  was 
important  to  determine  not  simply  the 
highest  NOAEL  but  the  highest  NOAEL 
below  the  lowest  LOAEL.  By  this 
"bottom-up"  approach,  the  highest 
nonsignificant  exposure  below  the 
lowest  statistically  significant  exposure 
vvas  21  ^g/m3.  for  visual  reaction  time. 
Using  the  latter  value  as  a  NOAEL  and 
a  total  uncertainty  factor  of  100  (the 
same  as  that  used'  for  the  current  Mn 
RfC.  except  omitting  a  factor  of  10  for 
extrapolating  from  a  LOAEL  to  a 
NOAFL),  one  would  obtain  a  value  of 
0.07  Mg/m'  for  an  RfC  estimate  (Figure 
1).  Disparities  in  the  NOSTASOTs 
obtained  for  various  endpoxnts  by  the 
top-down  and  bottom-up  approaches 
raise  questions  about  the  suitability  of 
this  technique  for  deriving  a  NOAEL 
from  the  data  of  Roels  (1993). 

c.  Benchmark  Analyses.  Another 
approach  to  deriving  an  RfC  estimate  is 
tne  benchmark  dose  (BMD)  approach, 
whu.h  has  been  described  by  Crump  ' 
(1084)  and  others  (e.g..  Kimmel  and 
Gaylor,  1388;  Faustman  et  al    1994- 
^;'f'  «'  a'-  1994).  A  BMD  is  an  estimate 
ol  the  dose  (the  term  dose  is  uspd 
interchangeably  here  with 
concentration,  although  the  latter  is 
more  appropriate  for  inhalation 
exposure)  that  will  produce  a  spec  ified 
e!!ert  (e.g..  a  lO'/o  increase  in  the 
prevalence  of  abnormal  scores  on  a 
neurobehavioral  test  in  the  case  of  thp 
Mudy  by  Roels  et  al.  (1992)).  T!ie  BMD 
IS  call  ulated  by  fittiiig  a  mathematit  al 
modc-1  to  the  available  data  and 
obtaining  a  maximum  likelihood 
estimr.fe  of  the  do.se  as.seciated  with  a 
speciiied  increase  in  response  (typically 
in.  5.  or  1%).  A  lower  confidcnc'e  limit' 
IS  1n.-n  calculated  for  the  B.MD  (usually 
the  l-ilh  percentile),  and  the  result  is  ' 
denoted  as  a  benchmark  dose  leyel 
(BMDL).  which  has  been  proposed  as  a 
substitute  fora  NOAFL  in  d..rivii,g  RfDs 
or  RfCs  (Crump,  1QH4:  Barnes  et  al 
l'-)94 ).  Subscripts  d.'siqiiote  the  elT.;ct 
level  (10.  5,  or  1%)  for  which  the  BMDL 
has  br-n  calculated,  as  in  BMDL,., 
P.MDI.sorBMDL,. 


were  used  here.)  In  principle.  LIRD  is 
superior  to  CRD  as  a  measure  of  long- 
term  or  cumulative  exposure  One 
reason  for  the  difference  in  goodness  of 
fit  between  LIRD  and  either  CRD  or 
ACRD  is  that  two  workers  with  low 
LIRD  values  had  abnormal  eve-hand 
coordination  responses  (exceeding  t'-e 
95th  percentile  of  control  scores)  These 
two  subjects  appear  to  have  had  rather 
short  exposure  durations  (0.3  and  0  4 
years)  and  moderately  high  CRD  values 
(201  Mg/m3  each).  Thus,  these  two  data 
points  suggest  an  LIRD  exposure- 
response  relationship  that  is  better  fit  bv 
a  suprahnear  cur\'e  with  a  power  term  ' 
<1  (see  Figures  A-3  and  A-5  in 
Appendix  A)  than  by  the  more  neariv 
linear  cur\e  such  as  that  produced  b'y 
the  quantal  linear  or  restricted  Weibuil 
model  (see  Figures  A-1  and  A-4  in 
Appendix  A).  If  CRD  or  ACRD  exposure 
data  are  used,  however,  the  two 
individuals  tend  to  fall  in  line  better 
with  a  linear  model  (see  Figures  A-7  to 
A-10  in  Appendix  A).  Another  factor 
contributing  to  difficulty  in  fitting  the 
Roels  (1993)  data  with  linear  models  is 
a  tendency  for  the  prevalence  of 
abnormal  eye-hand  coordination 
responses  to  decline  slightly  at  the 
highe.st  LIRD,  CRD.  and  ACl^D 
concentrations  (evident  in  Fi-u-es  ^-i 
to  A-6). 

The  suprahnear  exposure-response 
curve  for  abnorm.-jl  eve-hand 
coordination  scores  sug.je.sts  a  po.-^i'ile 
corollary  to  the  hi;althv"vvorker 
phenomenon:  nan.ely.the  existen;  ^  of 
newly  employed,  reialively  sensitive 
workers  vis-.i-vis  long  term,  rekitively 
nonsensitive  workers.  It  mov  be  that  i'u- 
tuo  above-noted  v.cjrkcrs  hapoened  to 
be  rather  susc:ppti!:!e  to  Mn  toxiciiA  Iv.it 
nad  not  been  employed  lo:ig  pnoiigh  ''■.)7 
their  greater  .sensitivity  to  bi'come' 
otherwise  e\  ident.  There  could  be  a 
tendency  for  suc:h  workers  to  move  to 
other  types  of  emjiioyment.  Iea\in,:  a 
greater  ornponion  of' relatively  le^s 


nsitiye  individvuJs  among  the  older 


A  large  number  of  n;atheni3tical 


models  could  be  used  for  deriving 
B.MDLs.  but  six  frefHienily  used  models 
have  been  selected  for  the  pre.sent 
e.xerci.se  (as  discussed  in  Apprndiv  A) 
In  applying  these  models  to  the  dataset 
provided  by  Roels  (1993).  it  appea.rs  ffiat 
the  models  fit  the  CRD  and  ACRD  data 
better  than  the  LIRD  data.  (As  explained 
in  Appendix  A.  it  made  little  difference 
whether  the  LIRD  values  were  obtained 
from  the  group  data  provided  in  the 
report  by  Roels  et  al.  (1992)  or  from  the 
individual  exposure  data  supplied  by 
Roels  (1993).  so  the  latter  LIRD  data 


St  _^ 

workers.  Althou(;h  i'-reguLirities  of  Ih- 
type  posed  bv  the  dnta  for  these  two 
workers  rr.ir,\e  complexities  for  model 
fitting,  it  is  important  to  rec  ogni/e  that 
sta!istii;al  curve  fitting  is  secondary  to 
Iheobjectiye  of  seletting  the  mo.st " 
biQiogicai!y  appropriate  exposure 
variable.  However.  gi\  en  tlial  the  fii'al 
results  obtained  with  LIRD,  CRD,  and 
ACRD  are  roughl;.  equivalent,  ACRD  has 
been  selec  ted  for  discussion  here 
bec:au.se  it  estimates  an  average  exposure 
over  time  and  vet  provides  as  eood  or 
better  goodness  of  fit  as  CRD  or  LIRD  for 
most  of  th^iodels  considered. 

Of  the  s«  models  considered,  the 
quantal  linear  model  fits  the  data 
reasonably  well  and  is  the  least  complex 
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(see  Appendix  A).  It  also  gives 
equivalent  results  to  the  restricted 
WeibuU  model  for  BMDL  calculations 
(although  the  two  models  differ  slightly 
when  used  in  the  Bayesian  analyses,  to 
be  described  below).  Although  much 
more  conser\'ative  results  would  be 
obtained  if  the  unrestricted  Weibull  or 
unrestricted  log-logistic  model  were 
used,  the  NOAEL/LOAEL  surrogates 
obtained  with  the  latter  models  are  so 
small  as  to  be  practicably  incalculable 
and  extend  far  below  the  range  of  actual 
measurements.  Therefore,  the  following 
discussion  is  focused  on  the  results 
obtained  with  the  quanta!  linear  model. 

In  addition  to  choosing  a  model,  a 
specified  rate  of  increase  in  the  effect  of 
concern  must  be  selected  in  using  the 
HMD  approach.  This  percentage 
increment  is  expressed  in  terms  of  the 
effective  concentration  that  would  yield 
the  stated  increase.  Increases  of  10,  .5. 
and  1%  in  the  incidence  of  abnormal 
eye-hand  coordination  .scores  (t»s 
dichotomized  by  Roels  et  al..  Ifl92)  have 
been  considered,  with  the 
concentrations  as.sociated  with  these 
levels  called  "effective  concentrations" 
and  designated  as  EC|,  V.Cs,  and  ECm, 
respectively.  One  guide  to  the  choice  of 
an  effect  level  is  that  the  resulting  BMD 
(before  calculating  the  lower  confitience 
limit)  is  profcrahly  near  or  within  the 
range  of  observed  exposiin; 
concentrations  (cf.  Barnes  et  ;il..  1<H)4) 
Becau.sc  the  BMD  for  ECi  falls  outsidu 
this  range  of  observed  concentrations, 
the  primary  focus  in  this  dis(  ussion  is 
tluvoted  to  the  BMDl.s  and  the  BMDL,.,. 

It  should  be  kept  in  mind  that  the 
BMDL  represents  the  lower  fl5th  perc-nt 
ciMifiilence  interval  tor  the  efl't^clive 
con.i'-ntration  in  question,  and  therefore 
the  B.MDL  probably  inherently  rellects 
.some  dej^ree  of  conservatism.  However, 
tht!  (iej^ree  of  consort  <it  ism  ohvimislv 
v.iries  with  the  eff(K:tive  concentration 
f(»r  different  percwita*;*- eUci.t  levels. ind 
with  the  nature  of  theeffcc.t  (e.g.,  severe 
versus  moderate  irnjwinneiil).  For  the 
pur{)oses  of  this  aN.^cssnient,  if  one  trctts 
the  BMDLio  derived  Ironi  the 
dichotomized  (quanin!)  (latji  ol  Rods  as 
if  it  were  a  miriiniiil  (h^ss  severe)  I.OAKI. 
and  the  B.MDl..  as  i!  it  were  a  NO AFil., 
tuiccrtainty  factors  of  i  and  1. 
r»!spectively.  wouM  Iw?  w.irranttal.  On 
this  basis,  as  shown  in  Figure  1  and  in 
Tiible  A-M  of  Appendix  .\  tor  Ihi' 
(juantal  linear  model  usinj;  ACIKI").  :iii 
KfC:  estimate  of  ().()(*  (.ig'.n  '  vvonitl  lie 
obtained  by  using  the  quantal  B.MDLh. 
as  if  it  were  a  l.OAFI.  ami  a  i(it;i! 
uncertainty  factor  of  .U)()  (It)  lor 
intraspecies  sensitiv  ity.  10  for  (Kitabase 
limitations,  and  .3  for  a  minimal  si-veritv 
LOAEL).  Similarly,  the  qniintal  BMOI..' 
would  yield  an  RfCcstimatc  of  O.l  ji;,' 


nP,  based  on  a  total  uncertainty  factor 
of  100  (10  for  intraspecies  sensitivity,  10 
for  database  limitations,  and  1  for  a 
NOAEL).  As  applied  here,  the 
benchmark  approach  yields  candidate 
RfC  estimates  of  0.09  to  0.1  ^ig/mS. 

of.  Bayesian  Analyses.  Anotner 
approaf:h  to  deriving  a  substitute  for  a 
conventional  LOAEL  or  NOAEL,  which 
bears  some  resemblance  to  the  BMD 
approac:h  just  described,  is  known  as  the 
Bayesian'approach  (see  Appendix  A).  In  . 
essence,  the  Bayesian  approach  yields  a 
distribution  of  concentrations  (rather 
than  a  point  estimate)  associated  with  a 
specified  effect.  Some  features  of  the 
BMD  approach  are  common  to  the 
Bayesian  approach:  a  mathematical 
model  must  be  fit  to  the  data,  an  effect 
level  roust  be  selected,  and  a  confidence 
bound  on  the  estimated  concentration 
associated  with  a  given  effect  level  must 
be  calculated  (although  the  calculation 
procedures  are  different).  If  these 
choices  are  consistent  with  those  lor  the 
BMD  approach,  the  results  are  qiiiti; 
sin)ilar.  By  the  Bayesian  analysis,  for  <i 
10%  iacrca.se  in  abnormal  eye-hand 
coordination  .scores,  the  lower  90".. 
crediWe  set  limit  (roughlv  equivalent  to 
the  quantal  BMDL  9.5%  confidence 
limit  '••  based  on  the  estim.ited  median 
concentration  obtained  with  the  quantal 
linearniodel  is  73  Hf',/m '.  Adjusting  this 
vaUie  to  a  human  equivalent 
concentration  (HECl)  and  treating  the 
result  {2f>  ug/m  ')  as  if  it  were  a 
LO.M'KllFC).  one  may  divide  by  a  total 
uiu;ert(iinty  factor  of  ;J00  (in  for 
intraspecies  sensitivity,  10  for  d.nta.basc? 
limitations,  and  3  for  a  minimal  severity 
I.O.Mil.)  and  obtain  an  RI'C  estini.'iti!  of 
().()')  Mp'm'.  Similarly,  the  rt%  effect 
level  yields  an  RfC  estimate  of  0.1  ng/ 
m  '.  b.iped  on  a  total  uncertainty  factor 
of  lOO,  Thu.s,  as  applied  here,  thf; 
B,iyesi.'in  .npiiroach  yields  caiulid;!'.!'  \UC. 
estinuites  of  0.09  to  0.1  pg/ni '. 
essentially  identical  to  the  results  oT  tin; 
bi;n(:h|iinrk  analysis  (Figure  1). 

One  advantage  of  tin;  Bayesian 
.ipjjroach  is  that  it  lends  itself  well  to 
iisin;;  toiitinuous  as  well  as 
diclmtoinnus  data.  .Mthough  Roels  i:t  al. 
(l')iJ)(iid  nut  provide  indi\idual 
contiiiiious  data  (i.e..  actual  raw  scrxes 
inste.id  of  designations  of  normal/ 
almornia!)  on  the  performniu:e  of  the 
wnikisrs  in  their  study,  they  did  report 
nu!  in  differences  and  standard 
de\  i.itions.  With  this  information,  it  is 
possible  to  estimate  the  cf)iu  entratifn  .it 
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which  certain  effect  levels  would  occur 
based  on  the  Bayesian  posterior 
distribution.  For  example,  a  10% 
increase  in  the  proportion  of  subjects 
with  abnormal  scores  would  be 
associated  with  a  median  concentrat  un 
of  112  (ig/m3.  which  has  a  lower  90". 
credible  set  limit  of  90  ^ig/m^.  Adjust  ng 
the  latter  value  as  if  it  were  a 
LOAEL(HEC)  yields  a  concentration  of 
32  pg/m^  and  an  RfC  estimate  value  of 
0.1  ug/m',  based  on  a  total  uncertainty 
factor  of  300  (10  for  intraspecies 
sensitivity.  10  for  database  limitations, 
and  3  for  a  minimal  severity  LOAEL). 
Note  that  the.se  calculations  based  on 
continuous  data  essentially  appro.ximate 
the  quantal  BMD  and  Bayesian 
calculations  for  a  10%  effect  level  based 
on  dichotomous  data  (see  Figure  1). 
Similar  calculations  for  the  actually 
observed  difference  (i.e.,  13%)  between 
the  Mn-cxposed  and  control  workers  in 
the  Roels  et  al.  (1992)  study  yield  an  RfC 
estimate  of  0.2  pg/m^,  based  on  a  total 
uncertainty  factor  of  300  (including  a 
factor  of  3  for  a  minimal  severity 
LO,A.EL).  Calculating  the  concentmlion 
associated  with  the  difference  between 
the  exposed  and  control  nie.m  values 
thiit  just  achieves  .statistical  significance 
(a  4%  difference  in  this  ca.se)  al.so 
results  in  a  candidate  RfC  value  of  0.2 
pg/m',  based  on  a  total  uncertainty 
factor  of  100  (eliminating  the  minimal 
LOAEL  factor  of  3).  Thus,  as  applied 
here,  the  Bayesian  analy.ses  of 
continuous  data  yield  candidate  RfC 
(islimates  of  0.1  to  0.2 pg/m'. 

e.  Suinnuiry  nf  nfC Fstiinatcs.  Figuitr 
I  displays  the  current,  verified  RfC 
along  with  over  100  possible  Mn  RfC 
estimates  based  on  various  exposurtt 
nit;asures,  models,  effects  measures,  and 
uncertainty  factors.  Not  all  of  these  RIC 
•-stimates  are  equally  plausible  or 
worthy  of  consideration  in  assessing  the 
potential  health  risks  associiited  with 
Mn  inhalation  exposure  due  to  MMT 
usage.  As  discu.ssed  above,  some 
combinations  of  tlie  three  exposure 
measures  and  six  mathematical  models 
fit  one  another  better  than  other 
combinations.  Based  primarily  on 
considerations  of  cumulative  dose 
toxicity,  statistical  goodnes.s-of-fit,  ami 
parsimony.  ACRD  and  the  quantal  linear 
model  appear  to  achieve  the'bcst  results 
in  this  respect.  Given  the  .similarities  ol 
the  benchmark  and  Ba\esian  analytic 
results  using  ACRD  and  the  quantal 
li;uNir  model,  little  di.stinction  can  be 
made  between  the  two  analytic 
approaches  in  the  present  ai)plicatiuii. 
.As  for  the  results  obtained  for  different 
effect  levels,  using  a  .severity 
uiurertainty  factor  of  3  with  a  10%  effe«:t 
level  (for  either  beiu;hmark  or  Bayesian 
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analyses)  is  essentially  equivalent  to 
using  a  severity  UF  of  i  with  a  5%  effect 
level.  Note  that  the  terms  LOAEL  and 
NOAEL  do  not  actually  correspond  to 
the  results  for  10%  and  5%  effect  levels, 
and  therefore  neither  is  preferable  to  the 
other  in  the  sense  that  a  NOAEL  is 
preferable  to  a  LOAEL  in  deriving  an 
RfC.  Therefore,  benchmark  and 
Bayesian  results  for  10%  and  5%  effect 
levels  (using  ACRD  with  the  quantal 
linear  model)  are  regarded  as  equally 
worthy  of  consideration  here.  These 
particular  analyses  yield  Mn  RfC 
estimates  of  0.09  to  0. 1  jig/ms. 

In  general,  continuous  response  data 
are  preferred  to  dichotomized  data, 
primarily  because  they  provide  more 
information  and  avoid  the  basically 
arbitrary  division  of  effect 
measurements  into  categories  (e.g., 
normal  versus  abnormal).  The  Bayesian 
analysis  based  on  mean  differences 
between  exposed  and  control  groups 
offers  some  of  the  advantages  of  using 
continuous  data,  in  that  the  reported 
means  and  standard  deviations  (from 
Roels  et  al.,  1992)  provide  a  basis  for 
estimating  the  distribution  of 
continuous  response  measures. 
However,  this  use  of  continuous  data  is 
not  immune  to  certain  common 
problems,  such  as  the  issue  of  statistical 
power  associated  with  studies  of  limited 
size,  for  the  approaches  calculating 
observed  or  just-statistically  significant 
differences.  Also,  whereas  the 
dichotomous  data  analyses  yield  more 
precision  in  estimating  the  effective 
concentration  associated  with  a 
somewhat  imprecise  response  variable, 
the  continuous  data  analyses  offer  the 
-  opposite  trade  off  (i.e.,  more  precision 
in  the  response  variable  but  less  in  the 
exposure  estimate).  Nevertheless,  the 
continuous  data  analyses  appear  to 
merit  consideration  as  well  as  the 
analyses  based  on  dichotomous  data.  By 
the  Bayesian  analyses  of  continuous 
data,  Mn  RfC  estimates  of  approximately 
0.1  to  0.2  jjig/m3  are  obtained. 

Based  on  the  available  data  and  on 
decisions  and  assumptions  involved  in 
analyses  of  these  data,  the  leading 
candidate  estimates  for  an  alternative 
Mn  RfC  appear  to  fall  in  a  range  of 
approximately  0.09  to  0.2  jig/m^.  (Ethyl 
Corporation  (1994)  has  proposed  an 
alternative  RfC  estimate  based  on  a 
BMDL,,,  value  of  87  >ig/m3.  Treating  this 
value  as  essentially  a  NOAEL  (thereby 
eliminating  an  uncertainty  factor  for  use 
of  a  LOAEL),  Ethyl  Corporation  divided 
the  adjusted  NOAEL(HEC)  by  a  single 
uncertainty  factor  of  10  for  sensitive 


42245 


subpopulations  to  derive  a  Mn  RfC 
estimate  of  3  tig/m'^.)  eo 

C.  Exposure  Assessment 

1 .  Background 

Ver\'  limited  data  have  been  available 
by  which  to  estimate  potential  Mn 
personal  exposure  levels  likely  to  be 
associated  with  the  use  of  MMT  as  an 
additive  in  unleaded  gasoline.  For 
example,  after  the  completion  of  ORD's 
1990  exposure  assessment  for  Mn  (U.S. 
Environmental  Protection  Agency, 
1990),  Ethyl  Corporation  provided  EPA 
a  brief  report  of  a  personal  monitoring 
study  as  part  of  Ethyl  Corporation's 
resubmittal  of  a  waiver  application  for 
MMT.  The  study  focused  on  6  taxi 
drivers  and  17  office  workers  in 
Toronto,  ON,  where  the  allowable  MMT 
concentration  in  gasoline  is  Vib  (0.062) 
g  Mn/gal.  (In  the  Toronto  study,  the 
actual  concentration  was  reported  as  V^a 
(0.039)  g  Mn/gal,  which  is  only  slightly 
greater  than  the  V32  (0.031)  g  Mn/gal 
concentration  proposed  for  the  United 
States.  As  confirmed  by  Kirshenblatt 
(1993),  MMT  concentrations  in 
Canadian  gasoline  average  well  below 
the  allowable  limit  there.)  In  comments 
on  Ethyl's  resubmittal,  ORD  considered 
the  Toronto  data  in  conjunction  with 
results  from  independent  field  studies 
of  personal  exposures  to  carbon 
monoxide  to  develop  a  revised  Mn 
exposure  assessment  (Preuss,  1991).  A 
key  element  of  the  1991  ORD 
assessment  was  the  assumption  that  taxi 
drivers  (six  of  whom  were  monitored  in 
Toronto  within  a  2-week  period)  were 
members  of  a  high-exposure  clusier 
reflecting  the  upper  4%  of  the 
population  in  a  model  based  on  the 
cait)on  monoxide  field  studies.  The 
result  of  the  1991  as,sessment  was  an 
estimate  that  4%  of  the  general  public 
might  be  exposed  to  Mn  at 
approximately  0.09  ng/m^,  although  this 
estimate  had  an  undetermined  amount 
of  uncertainty  due  to  the  inadequacies 
of  the  available  data. 

2.  Additional  Canadian  Studies 

Since  the  1991  ORD  assessment, 
additional  personal  exposure  studies 
have  been  completed  in  Montreal  and 
Toronto  (described  in  Appendix  B, 
"Reevaluation  of  Inhalation  Health 
Risks  Associated  with  Methyl 
cyclopentadienyl  Manganese 
Tricarbonyl  (MMT)  in  Gasoline"  as 
referenced  in  the  reference  section 


'■"The  RfC  listed  hpre  is  nol  simply  ihe  HMDI.,„ 
01-67  Mg/m'  reduced  by  the  uncertainly  factor  of  10 
becau«  the  BMDL,o  must  first  be  adjusted  to 
produce  an  adjusted  NOAEUHEC)  li.e..  to  go  from 
an  occupational  exposure  scenario  to  a  scenario  for 
the  general  public)  prior  to  reduction  by  the 
uncertainty  (actor. 


below,  hereafter  referred  to  as  Appendix 
B.)  As  shown  in  Figure  B-10  of 
Appendix  B,  the  average  concentrations 
reported  in  the  Canadian  studies  vary  by 
as  much  as  an  order  of  magnitude  for 
small  groups  (5  to  19  persons  each)  of 
garage  mechanics,  taxi  drivers,  and 
office  workers.  The  highest  average  Mn 
personal  exposure  level  was  0.25  ng/m^ 
for  Montreal  garage  mechanics  while  at 
work;  the  other  averages  ranged  from 
0.002  to  0.035  ng/m3  for  various  particle 
size  fractions.  Although  if  is  impossible 
to  extrapolate  the  results  of  these 
studies  to  the  distribution  of  Mn 
exposure  levels  for  the  general 
population,  it  does  appear  that  there  is 
a  general  relationship  between  personal 
exposure  levels  of  Mn  and  proximity  to 
vehicular  emissions  of  combusted 
MMT.  Thus,  populations  living  near 
high  traffic-volume  areas  such  as  inner 
cities  and  expressways  would  probably 
tend  to  experience  higher  Mn  exposure 
levels  in  relation  to  MMT  usage. 
Some  of  the  limitations  of  the 
Canadian  studies  with  respect  to 
development  of  a  quantitative  exposure 
assessment  are  reviewed  in  detail  in 
Appendix  B  and  may  be  summarized 
briefiy  as  follows. 

•  The  studies  did  not  have  adequate 
sample  sizes  and  did  not  sample  acconling 
to  a  probabiiistic  statistical  design  that  would 
help  ensure  the  representativeness  of  the 
sampled  individuals. 

•  The  sampling  periods  were  relatively 
short.  1  to  2  weeks  at  most.  Meteorological 
and  other  factors  that  would  be  expected  to 
influence  ambient  measurements  over 
relatively  short  periods  of  time  were  not 
characterized. 

•  Because  the  studies  did  nol  use  ambient 
monitors  collocated  with  reference  monitors 
(such  as  the  dichotomous  samplers  used  by 
C:anadian  agencies),  it  is  difficult  to  relate 
data  from  the  studies  to  larger  databases  from 
the  government  monitoring  networks. 

•  Because  the  studies  did  not  use  identi(.Hl 
monitors  to  measure  personal  exposure  levels 
and  outdoor  ambient  levels,  it  is  difficult  to 
distinguish  between  personal  exposures  and 
ambient  levels  or  to  relate  one  to  the  other. 

•  Quality  asijurance  and  certain  other 
important  methodological  details  are  not 
fully  provided  in  the  available  reports. 

Because  of  the  substantial  limitations 
of  the  above  exposure  studies,  no 
quantitative  as.sessment  of  personal 
exposures  to  Mn  in  a  Canadian 
population  is  possible  at  present. 

3.  The  PTEAM  Study 

The  only  published  study  that  has 
used  a  probability-based  representative 
sampling  design  for  evaluating  exposure 
levels  of  Mn  in  a  general  population  is 
the  Particle  Total  Exposure  Assessment 
Methodology  (PTEAM)  study,  which 
was  conducted  in  Riverside,  CA,  over  a 
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7-week  period  in  the  fall  of  1^90 
(Pellizzari  et  al..  1992).  This  study  used 
personal  and  stationary  monitors  to 
measure  Mn  concentrations  indoors  and 
outdoors.  The  personal  samplers 
collected  PMio,  and  the  stationary 
samplers  collected  PM2.5  as  well  as  PMio 
(see  glossary  of  terms  in  Attachment  B- 
6  to  Appendix  B).  Of  the  139,000 
nonsmoking  residents  age  10  years  and 
older  in  Riverside.  178  individuals  were 
selected  through  a  stratified  sampling 
plan  to  represent  the  general  population 
and  were  monitored  over  two  12-hour 
periods  (daytime  and  nighttime).  More 
than  2,750  particle  samples  were 
collected.  Quality  assurance  and  other 
procedures  are  summarized  in 
Appendix  B  and  are  described 
extensively  elsewhere  (e.g.,  Pellizzari  et 
al.  1992:  Clayton  et  al..  1993;  Thomas 
et  al..  1993).  The  PTEAM  study  has  been 
presented  in  various  peer-reviewed 
publications  and  discussed  in  several 
scientific  forums  (see  Attachment  B-5  to 
Appendix  B).  It  represents  the  best 
available  information  on  an  actual 
di.stribution  of  general  population 
exposures  to  Mn.  It  also  provides 
valuable  information  on  potential  Mn 
exposure  associated  with  MMT  use. 
Iwcause  MMT  was  used  in  leaded 
gasoline  in  California  prior  to  and 
during  the  period  of  the  PTEAM  study. 

4.  Lstimated  Mn  Exposure  Levels 
.•\ssociated  with  MMT  Usage  • 

As  noted  above,  the  sub.stantial 
limitations  of  the  available  Canadian 
exposure  studies  make  them  unsuitable 
for  estimating  population  exposure 
levels  of  Mn  in  relation  to  MMT  usage. 
Ill  addition,  ambient  monitoring  data 
typically  underestimate  and  may  be 
uHCorrelated  with  personal  exposure 
liivels  of  automotive-source  pollutants. 
Therefore,  of  the  currently  existing 
|)iiblished  evidence  pertaining  to  Mn 
exposure  levels  in  relation  to  MMT 
usage,  only  the  PTEAM  Riverside  study 
(IVllizzari  et  al..  1902)  provides  a 
reasonable  basis  for  estimating  potential 
future  exposure  levels  in  relation  to  a 
scenario  where  100%  of  unleaded 
gasoline  contains  'Aj  g  Mn/gal  as 
proposed  by  Ethyl  Corporation. 

In  the  PTEAM  .study,  nujasurements 
of  personal  exposure  levels  of  PMk.Mu 
i.ulicated  that  approximately  half  of  the 
population  in  Riverside  in  the  1990 
study  period  had  24-hour  personal 
exposures  to  PMio  Mn  above  0.0^5  ng/ 
m ',  with  the  highest  1%  of  the 
population  having  exposures  above 
(1.223  ng/m'  PMid  Mn.  However,  given 
the  use  of  PM5  Mn  exposure 
measurements  in  the  study  of  Reels  et 
al.  (1992).  it  would  be  preferable  to 
consider  a  population  distribution  of 


personal  exposure  levels  of  PMj  Mn. 
Due  to  limitations  in  the  available  data, 
the  exposure  assessment  in  Appendix  B 
focuses  on  estimated  personal  exposure 
levels  for  PM4  Mn,  not  PMj.  Although 
the  difference  is  probably  small,  PM4 
levels  ate  an  underestimate  of  PM5 
levels.  The  derivation  of  the  projected 
exposure  estimates  involved  several 
steps,  which  may  be  summarized  as 
follows. 

The  automotive  and  nonautomotive 
contributions  to  particulate  Mn 
exposures  in  the  PTEAM  study  were 
estimated  using  data  from  Lyons  et  al. 
(1993).  who  reported  particle  size 
distributions  up  to  PM4  of  selected  trace 
metals,  including  Mn,  at  two  locations 
near  Riverside  in  the  winter  and 
summer  of  1989.  They  attributed  most 
of  the  PM4  Mn  to  automotive  sources. 
Based  on  their  findings  and  data  from 
other  sources,  it  is  possible  to  estimate 
that  69%  of  the  PM2  5  fraction  of  PM4 
Mn  they  measured  was  derived  from 
automotive  sources  (namely  the 
combustion  of  MMT  in  motor  vehicle 
fuel,  as  then  allowed  in  leaded  gasoline 
in  California)  and  that  31%  was  derived 
from  paved  road  dust  (mostly  earth 
crustal  material).  Next,  the  PTEAM  Mn 
measurements  from  stationary  indoor 
monitors  (SIMs)  were  used  to  estimate 
personal  exposure  levels  by  adjusting 
the  SIM  PM2  5  Mn  data  to  reflect  the 
typically  higher  levels  of  all  elements 
measured  by  personal  exposure 
monitors  (PEMs).  This  adjustment  was 
made  irt  two  ways,  either  by  the 
PEM:SIM  ratio  obtained  for  Mn  or  by 
the  ratio  obtained  for  lead  (Pb),  another 
element  related  to  automotive  fuel 
usage.  These  two  methods  of  adjusting 
the  SIM  data  to  PEM  values  resulted  in 
two  projected  distributions,  as  will  be 
dest:rilH;d  below.  The  next  step  in  the 
derivation  procedure  involved  adjusting 
the  PMi  ■;  personal  exposure  estimates  to 
reflect  PM  in  the  size  range  from  2.5  to 
4  nm  (ho.sed  again  on  data  from  Lvons 
et  al..  100.1). 

With  these  estimates  of  PM4  Mn 
personal  exposure  levels  due  to 
automotive  sources,  it  was  then  possible 
to  project  from  the  situation  in  Riverside 
around  the  time  of  the  PTEAM  study 
(when  leaded-MMT  gasoline  constituted 
about  14%  of  the  gasoline  sold  and 
contained  an  average  of  0.048  g  Mn/gal) 
to  a  future  scenario  that  a,ssumes  100% 
of  the  unleaded  gasoline  contains  MMT 
at  "tj  (0.031)  g  Mn/gal.  This  aspect  of 
the  derivation  is  described  in  detail  in 
Attachment  B-4  to  Appendix  B.  In 
essence,  a  factor  was  calculated  to 
reflect  the  estimated  increase  in  MMT 
usage  between  1990  and  1995  (i.e.,  the 
first  full  year  in  the  near  future).  This 
projetition  factor  assumed  an  increase  of 


1%  per  year  in  gasoline  usage  and  no 
di Terence  in  the  Mn  emission  rate 
(grams  Mn  emitted  per  gram  Mn  in  fuel 
combusted)  for  noncatalyst  vehicles 
using  leaded-MMT  gasoline  in  1990 
versus  catalyst  vehicles  using  unleaded- . 
MMT  gasoline  in  1995. 

Next,  the  nonautomotive  contribution 
to  PM4  Mn  was  estimated  arid  added  to 
the  estimated  automotive  contribution 
to  obtain  the  projected  personal 
exposure  levels  of  total  PM4  Mn. 
Assuming  the  estimated  PM4  Mn 
distribution  has  the  same  form  as  the 
PMio  Mn  distribution  from  PTEAM 
(approximately  lognormal  with  equal 
geometric  standard  deviations),  the  ratio 
of  the  PM4:PMio  arithmetic  mean 
personal  exposure  levels  yields  a  scaling 
factor  that  can  be  applied  to  the  PMio 
distribution  to  obtain  the  PM4 
distributions.  Because  of  the  alternative 
bases  for  adjusting  the  SIM  PM:  s  data 
for  personal  exposures  (as  noted  above), 
two  different  scaling  factors  were 
multiplied  by  the  PMio  distribution, 
thereby  producing  a  higher  and  a  lower 
estimate  of  the  distribution  of  24-hour 
average  PM4  Mn  personal  exposure 
levels. 

In  addition,  because  long-term 
exposures  are  likely  to  have  less 
variance  than  24-hour  exposures,  it  is 
appropriate  to  adjust  the  distributions  ol 
24-hour  average  exposure  levels  to 
better  reflect  longer  periods  of  exposure. 
Of  various  methods  that  may  be  u.scd  for 
this  purpose  (Wallace  et  al.,  1994),  two 
approaches  were  applied  to  adjust  the 
geometric  standard  deviations  of  the 
two  projected  exposure  distributions, 
based  on  data  from  either  the  PTEAM 
study  or  the  smaller  pilot  study  that 
[ireceded  the  PTEAM  Riverside  study. 
These  alternative  methods  were  apjilied 
to  the  two  estimated  distributions  of  24- 
hour  average  exposures  to  yield  the 
distributions  of  long-term  average  PM4 
Mn  personal  ejcposure  levels  depicted  as 
lines  1  and  2  in  Figure  2  (only  the 
liighe.st  and  lowest  of  the  four  resulting 
estimates  are  shown).  It  must  bo 
emphasized  that  these  two  distributions 
do  not  represent  upper  and  lower 
bounds,  because  even  higher  or  lower 
estimates  could  be  produced  by 
alternative  assumptions  and 
adjustments  of  the  data.  Moreover,  if 
data  were  available  for  another  time  of 
the  year  (e.g.,  spring  in  addition  to  fall), 
the  estimates  would  not  be  season- 
specific  and  could  possibly  be  much 
higher  or  much  lower.  Nevertheless, 
given  the  limited  available  data.  lines  1 
and  2  in  Figure  2  represent  two 
reasonable  e.stimates  of  the  projected 
long-term  (autumnal)  personal  exposure 
levels  of  PM4  Mn  in  relation  to  MMT 
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usage  at  Vh..  g  Mn/gal  in  100%  of 
unleaded  gosoiine. 

By  examination  of  (he  logarithmic- 
probahility  plot  of  Jong-term  personal 
exposure  levels  of  Mn,  it  is  estimated 
!lia{  half  of  ihe  poDulation  wou'd  be 
exposed  to  P\U  Mn  levels  of  more  than 
approxinirlelv  0.045  to  O.OoO  u«/:n  ' 
Also,  ba'-.fid  on  the  two  piojeaiCn 
estimates,  aoproximattjly  F,  to  10%  ui 
Ihn  population  would  ha\p  jjorsoiial 
exposure  !':\els  ;!roi'nd  0.1  ^,^/;;, '  PM^ 
Mn  or  hinher.  The  hijjheM  r;',  would  be 
predicted  to  have  PM4  Mn  cxposuie 
levels  above  0.].-,  f.q/m '..It  should  b' 
roted  that  thesi-  proj-dioiis  reler 
rpecirically  to  Riverside,  CA,  uilh  a 
population  of  more  than  lAU.lHV.) 
persons.  Howi-\  er.  in  niajiv  siv;nili(xint 
f'-spects  (e.g.,  niehiorologvand'trainc 
volume).  RiviTsidi;  is  reason.iblv 
r  !presentafi\  e  of  the  gfcatcr 
nietropoii.ar.ajeaoli.fisAnj,,,!,.^.  ,,.!ij,), 
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has  a  total  population  of  over  14  5 
million  persons.  The  exposure 
projection  estimates  for  Riversi.ie  imply 
the  po.ssibilit)  that  hundreds  of 
thousands  of  persons  m  the  Los  Angeles 
area  alone  could  he  exposed  to  PM,  Mn 
I,-.els  f  xreeding  0.1  |ig/m  ■.  To  the 
<  xteut  that  any  other  U.S.  cities  (e  y    in 
the  Southwest)  .share  some  degree  of 
resemblance  m  meteorolo-jy  vehicle 
mdes  traveled  (VMT),  and  pos^biy  ' 
other  characleristirs  of  relevance  !o 
■automotive  Mn  levels,  the  esti.nated 
exposure  l.'vels  for  Riverside  could  be 
pertmen:,  at  least  qualitatively,  to  otNer 
locales  or  portions  of  locales  as  \^  f  II. 
.'Similarities  and  differences  in  poiiil- 
murc,>  contributions  to  Mn  exposure 
uould  also  figure  inioc  omparisons  with 
other  communities.  Th"  presence  of  a 
f'.iijor  point  soun-e  or  sources  of  Mn  in 
-  conmumitN  (whic  h  was  not  a  factor  in 
Hiversidc)  would  add  some  i.M.rce>.M-,t  m 


the  level  of  Mn  exposure  experienced  by 
the  persons  in  that  community. 
Although  these  Ri\  en^ide  estimates 
«annot  be  applied  quanlitativelv  to  any 
other  U.S.  melropoillan  anjas.  the  total 
population  of  the  U.S.  counties  with 
VMT  le\  els  greater  than  that  of 
Riverside  (apart  from  the  four  (  ourties 
Los  A.nge!es  comprises)  is 
app.'-oximatelv  15  million  persons 
Pos.sibly.  then,  several  hundn'ds  of 
thousands  of  persons  could  be  exposed 
10PM4  Mn  levels  of  approxim.atelv  0  1 
t;g/m^  or  higher  if  MMT  were  us<=d  in 
100%  of  the  unleaded  gasoline  in  all  of 
ihese  areas.  However,  it  mu.st  be 
•■nipliasiz-Hi  that  becau.^-e  of  thelimi-cd 
available  data,  a  g-eat  deal  of 
uncertainty  surrounds  such  esiimates 
'Ihe  actual  c\pos;irc>  !f\<>ls  coiiid  be; 
v.wch  higher  or  lower. 

BILLING  COOE  6560-50-P 
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Figure  2.   Loj^arithmic-prubahility  plot  of  projected  estimates  of  long-term  personal  exposure  levels  of 
PM^  Mn  for  the  Tall  season  in  Riverside,  CA,  if  MMT  were  used  in  100%  of  unleaded  gasoline  at  1/32  g 
Mn/gal.  The  two  lines  reflect  different  approaches  for  estimating  personal  exposure  levels  from  stationary 
indoor  monitoring  data  and  different  methods  of  adjusting  24-h  averages  to  long-term  averages,  as 
explained  in  the  accompanying  text  and  Appendix  B. 
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D.  Fisk  Cbamctarizntion 

To  assess  the  public  health  risk 
associated  with  the  use  of  MMT  in 
gasoline  in  the  United  States,  the 
available  qualitative  and  quantitative 
health  effects  information  on  Mn  nnist 
be  related  to  the  available  exposure 
information.  From  the  standpoint  of  a 
qualitative  hazard  identification,  the 
available  evidence  amply  demonstrates 
that  inhaled  Mn  is  toxic  to  the  nervous 
system,  the  respiratory^  system,  and  the 
male  reproductive  sy.stem.  The  toxicity 
of  Mn  by  different  routes  of  exposure  " 
has  been  demon.strated  by  numerous 
nifHiiGTl  reports  and  epidemiological 
and  e.\,'>  iimental  studies.  However, 
availahio  data  do  not  allow  quantitative 
er.timalion  of  the  relative  toxicoloj^ical 
potency  of  di-ferent  Mn  compounds  or 
pernu't  quantitative  route-fo-route 
■    extrapolations  for  predicting  the  effects 
ofMniO^. 

The  focus  of  the  above  health 
a,s.se.ssment  di.scussion  has  been  on  the 
RfC  and  the  types  of  risks  associated 
with  chronic  Mn  exposures  because,  for 
the  most  part,  acute  effect  levels  appear 
to  be  considerably  hij^her  than  the 
highest  projected  exposure  levels. 
However,  the  issue  of  less-than-chronic 
expo,sures  does  arise  with  respect  to  the 
potential  for  developmental  toxicity.  If 
is  widely  recognized  that  the  human 
CNS  develops  over  a  period  of  several 
years,  prenntaliy  and  postnalallv.  and 
(.an  be  vulnerable  to  long-term  or 
irreversible  effects  if  damage  occurs 
during  certain  "critical  stages"  of 
development.  Recent  evidence  from 
ongoing  longitudinal  studies  of  children 
indicates  that  lead  (Pb)  exposure 
(measured  as  blood  Pb  level)  around  2 
years  of  age  in  particular  is  associated 
with  reduced  cognitive  performance  at  4 
to  10  years  of  age.  Such  evidence  raises 
the  con(;ern  that  exposure  to  another 
neurotoxic  metal  such  as  Mn  during 
part  of  early  development  might  also  be 
capable  of  inducing  permanent  or 
irreversible  damage  to  the  developing 
CNS.  Moreover,  the  ramifications  of 
such  damage  might  extend  to  othur 
important  fimciions,  such  as 
reproduction. 

Children  may  also  be  at  higher  risk  in 
t(!nns  of  exposure  because  of  biomedical 
and  metabolic  differences  at  a  voung  age 
(greater  uptake  and  retention)  and/or 
because  of  the  longer  duration  of  their 
exposure  ov'er  a  lifetime.  Over  time, 
small  impairments  in  neurobehavioral 
function  may  accumulate.  For  this 
rea.son,  the  elderly,  whose 
neurobehavioral  function  may  already 
be  compromi!3ed  by  normal  aging 
processes  and  possibly  by  other  disease 
states  (e.g.,  parkinsonism  or  preclinical 


parkinsonism),  also  represent  a  special 
population  of  concern.  The  ability  of  the 
elderly  or  other  subpopulations  to 
compensate  for  such  declines  in 
neurobehavioral  function  may  \k 
overwhelmed  eventually  by  additional, 
albeit  po.ssibly  quite  .small,  jnsulls  due 
to  Mn.  If  so,  the  effect  could  be 
manifested  as  a  more  .severe  or  earlier 
onset  of  declining  function  in 
sene.scence,  with  consequent 
implications  for  increased  .sm.ietal 
health-care  cjsts. 


Special  subpopulations  at  increased 
risk  may  be  defined  not  only  in  terms 
of  their  biological  susceptibility,  as 
exemplined  above  by  the  vosmg  and  the 
fidcrly.  but  also  by  their  iiK  reased  ri.sk 
oi  exposure.  In  this  respect,  inner  city 
residents  .md  others  who  live  m-ar  high 
traffic  areas  such  as  expressways  (e.g., 
low-imome  and  minority  communities) 
would  possibly  have  a  disproportionate 
likelihood  of  higher  Mn  exposurp  levels 
due  to  their  closer  proximity  to 
vehicular  emissions. 

The  nature  of  the  neurtjbi-hav  ioral 
effects  observed  in  occupational  sfiulies 
such  as  Rods  et  nl.  (1992)  should  be 
understood  as  effects  that  prt)bab!y 
would  not  be  treated  by.  or  even  be 
.  roadily  evident  to,  a  clinical  phvsit.ian. 
Noneti)ele.ss,  they  are  significant  from  a 
public  health  .standpoint  when 
considered  in  terms  of  population 
effects.  This  concept  is  illustrated  by  the 
well  documented  findings  on  low-le\el ' 
Pb  neurotoxicity  in  children,  where 
changes  of  as  little  as  1  or  2  points  in 
IQ  have  been  repeatedly  demonstrated 
in  several  independent!  prospective, 
epidemiologi(,aI  .studies  in  recent  vears. 
Such  changes  could  not  be  reliably 
demonstrated  either  in  a  clinical  setting 
or  in  earlier  cross-sef:tional 
epidemiological  studies;  yet  the\  are 
now  well  established  to  lie  "re,<r'  and 
significant  from  a  public  health 
standpoint.  With  regard  to  the 
reductions  in  neurobehavioral  function 
observed  in  various  epidemiological 
studies  of  Mn-expo.sed  workers,  these 
studies  independently  converge  on 
findings  of  impaired  motor  fun(  tion 
(e.g.,  reductions  in  eye-hand 
coordination,  slower  hand  or  finger 
movements,  and  less  control  of  fine 
movement).  Af,  recently  expressed  in  a 
dociuiient  prepared  by  the 
Subconmiittee  for  Ri.sk  As.sessmenI  of 
the  Federal  Coordinating  Council  for 
Science.  Engineering  and  Technology 
(Federal  Register,  1993),  an  adverse 
effect  can  include  "both  unwanted 
effects  and  any  alteration  from  baseline 
that  diminishes  the  ability  to  survive, 
reprodu<;e  or  adapt  to  the  environment." 
Thus,  it  can  be  argued  that  these  effects 
ill  them.selves  warrant  consideration  as 


adverse  health  effects.  They  may  also 
have  ramifications  for  health  and  safety 
of  an  even  more  serious  nature,  if  a 
person's  ability  to  react  quickly  and 
accurately  to  a  situation  (e.g..  traffic 
i;onditions)  was  impaired. 

Another  aspect  of  the  findings  from 
available  occupational  studies  concerns 
the  temporal  relationship  between 
exposure  and  effetj.  As  noted  above,  the 
geometric  mean  average  period  of  Mn 
exposure  of  the  workers  in  the  Reels  el 
al.  (1902)  study  w.^s  only  4  ynrirs.  with 
the  longe.st  period  of  .Mn  exposure  for 
any  one  individual  being  less  than  18 
years.  Also,  the  oldest  worker  in  the 
Roels  et  al.  (1992)  study  was  less  than 
50  years  old.  This  relatively  limited 
period  of  exposure  along  with  the 
nb.sence  of  older  subje(,ts  in  the  Ro<'ls 
study  raises  the  question  of  whether 
sufficient  time  had  e!aj)sed  for  the  h)il 
expression  of  the  toxic  effects  of  Mn. 
Some  r.^ports  in  the  literature  indicate 
that  Mn  toxicity  may  not  be  clinic.ally 
evident  until  .some  vears  after  exposure 
occurred  or  terminated  (e.g.,  Cotzias  et 
al.,  19Grt;  Rodier.  19.'5.1).  and  other 
reports  point  to  a  greater  sensitivity  of 
elderly  persons,  compared  to  middle- 
aged  or  young  adults,  for  acute  as  well 
as  chronic  Mn  toxicity  (e.g.,  KawamuM 
et  al.,  1941).  ./\n  uncertainty  factor  l.ir 
extrapolation  from  a  subch'ronic 
exposure  to  chronic  exposure  was 
included  in  derivinj^  the  RiC  estimatiis 
shown  in  Figure  1.  However,  a  "half- 
factor"  of  .'^  was  used  for  this  area  of 
uncertainty.  If  the  average  period  of  Mu 
exposure  (geometric  mean:  4  >ears)  in 
the  Ruels  et  al.  (1992)  study  is  compan'.l 
to  an  assumed  lifetime  of  70  years,  one 
could  argue  that  a  factor  of  70/4=1 7. 1. 
or  at  least  10,  would  be  a  more 
appropriate  adjustnient  forsubchronic 
to  chronic  exposures.  Given  the  linuted 
available  data,  this  area  of  tmc  trtainty  is 
diffiaih  to  express  in  a  quantitative 
manner,  hut  in  general  practice,  EPA 
has  used  an  uncertainty  factor  of  .3  for 
other  chemicals  with  c'omp,.rable 
databases.  Nevertheless,  this  area  ol 
concern  suggests  that  the  Mn  RfC 
estimates  derived  here  with  an 
uncertainty  factor  of  .3  for  sulx-hroiiit.  to 
chronic  exposure  probably  do  not  fend 
to  err  in  the  direction  of  being  too 
I  conservative. 

Anotl-.er  qualitative  (.oncern  thai 
should  be  re<;ognized  in  (.onsidering  li.e 
potential  health  effects  of  Mn  is  the" 
possibility  of  certain  types  of  effects  that 
are  suggested  by  clinical  and  other 
evidence  but  are  difficult  to  measure 
quantitatively  or  demonstrate  wilh 
currently  available  methods. 
Specifically,  much  of  the  clinical 
literature  on  manganism  refers  to  a 
P'iychialric  component  of  the  illness. 
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which  often  involves  striking  emotional 
or  mood  changes  that  tend  to  appear 
before  changes  in  motor  function  are 
evident.  Sudi  effects  are  inherently 
difricult  to  measure  in  a  quantitative 
manner.  However,  the  possibility  of 
such  effects  at  lower  levels  of  exposure 
than  those  at  which  motor  control  is 
affected  should  not  be  discounted  out  of 
hand.  Some  reports  in  the  literature 
(e.g.,  Gottschalk  et  al.,  1991)  suggest  that 
aggressive  behavior  may  be  associated 
with  Mn  exposure  (as  reflected  in  the 
concentration  of  Mn  in  hair  of  prison 
inmates).  Such  reports  require 
substantiation  by  further  studies,  and 
the  validity  and  relevance  of  hair  Mn 
levels  to  environmental  Mn  exposure 
remains  to  be  established,  but  the 
suggestion  that  an  association  might 
exist  between  hair  Mn  and  behavior 
cannot  be  totally  dismissed. 

Quantitative  analyses  of 
neurobehavioral  data  obtained  from  an 
occupational  cohort  provide  a  range  of 
possible  RiC  estimates  in  addition  to  the 
current,  verified  Mn  RfC  value  of  0.05 
Hg/m'.  In  ORD's  judgment,  the  leading 
candidates  for  a  possible  alternative  RfC 
estimate  are  approximately  0.09  to  0.2 
Hg/m^,  based  on  currently  available 
information.  By  definition,  RfC  analyses 
do  not  yield  a  precise  concentration  that 
defines  a  demarcation  between  safety 
and  hazard.  Rather,  interpretation  of  a 
Mn  RfC  estimate  is  best  made  in  relation 
to  an  assessment  of  population 
exposures  to  Mn,  with  the 
understanding  that  the  RfC  is  a 
protective  level,  not  a  predictive  value. 

The  exposure  assessment,  based 
largely  on  data  from  the  PTEAM  study, 
provides  some  reasonable  but 
necessarily  uncertain  estimates  of 
personal  exposure  levels  of  Mn  that 
might  result  from  the  use  of  MMT  in 
gasoline.  These  estimates  indicate  that  if 
MMT  (at  V32  g  Mn/gal)  were  used  in  all 
unleaded  gasoline  in  Riverside,  CA  (or 
the  greater  Los  Angeles  metropolitan 
area),  approximately  40  to  50%  of  the 
population  could  experience  PM4  Mn 
exposures  exceeding  the  current  RfC  of 
0.05  fig/m^  (derived  from  PM5  Mn 
health  effects  data),  and  approximately 
5  to  10%  could  experience  PM4  Mn 
exposure  levels  around  0.1  jig/m^  or 
higher  (see  Figure  2).  In  terms  of  the  Los 
Angeles  area  population  of  14.5  million 
persons,  even  an  estimate  of  5%  of  the 
population  implies  over  700.000 
persons. 

Uncertainties  are  inherent  in  any  risk 
asses-sment.  In  this  case,  on  the  health 
assessment  side,  the  numerical 
uncertainty  factors  used  in  the  RfC 
analyses  presented  here  have  been 
explicitly  described  and  explained  in 
and  summarized  above.  These  factors 


are  intended  to  provide  a  reasonable 
degree  of  public  health  conservatism 
reflecting  areas  of  biological  knowledge 
as  well  as  areas  of  informatioa  deficit. 
In  addition,  an  RfC  estimate  by 
definition  reflects  uncertainty  spanning 
perhaps  an  order  of  magnitude,  and  thus 
there  is  no  significant  difference 
between  the  verified  RfC  of  0.05  ng/m^ 
and  alternative  estimates  of  0.09  to  0.2 
Hg/m^.  Other  qualitative  uncertainties 
are  also  discussed  above.  On  the 
exposure  assessment  side,  the  primarj- 
uncertainties  are  related  to  projections 
from  the  PTEAM  data,  rather  than  the 
PTEAiM  data  pnr  se.  Inferences  about  the 
relative  cont   untions  of  crustal  and 
automotive  st^urces  to  PM4  Mn  were 
drawn  from  studies  conducted  in 
geographical  and  temporal  proximity  to 
the  PTEAM  study,  but  both  the  data 
from  these  studies  and  the  inferences 
based  on  them  introduce  uncertainties. 
Attempts  to  adjust  the  PTEAM  data  in 
various  ways,  including  any 
extrapolation  from  the  24-hour  average 
distribution  obtained  in  the  fall  of  1990 
to  a  long-term  average  for  other  seasons, 
introduce  progressively  greater 
uncertainties  at  each  step.  Some 
adjustments  have  not  even  been 
attempted.  For  example,  a  weighting  of 
the  daytime  and  nighttime  PTEAM 
exposure  data  to  reflect  a  higher  average 
ventilation  rate  during  daytime 
activities  and  a  lower  ventilation  rate 
during  nighttime  activities  (e.g., 
sleepinji)  would  have  resulted  in  higher 
personal  exposure  estimates.  Thus, 
given  other  approaches  or  assumptions, 
different  projection  estimates  are 
possible.  It  must  therefore  be 
emphasized  that  the  two  projections  of 
Mn  exposure  levels  in  Figure  2  should 
not  be  interpreted  as  upper  and  lower 
bound  estimates,  for  even  the  higher 
projection  could  possibly  '  - 

undereptiniate,  or  the  lower  projection 
overestimate,  the  PM4  Mn  exposure 
levels  associated  with  MMT. 

As  for  the  relevance  of  the  PTEAM 
Riverside  personal  exposure  estimates 
to  other  communities,  the  PTEAM  study 
was,  strictly  speaking,  only  designed  to 
statistically  represent  Riverside,  CA.  In 
that  respect,  the  design  and  conduct  of 
the  PTEAM  study  provide  a  high  degree 
of  confidence  that  it  does  accurately 
represent  24-hour  average  Mn  exposure 
concentrations  for  the  Riverside 
population  in  the  fall  of  1990.  In  ORD's 
judgment,  the  PTEAM  study  provides  a 
reasonable  representation  of  the  Los 
Angeles  Basin  as  well,  given  the 
commonalities  in  geography,  vehicle 
usage,  end  meteorology.  However,  the 
relevance  of  the  Riverside  data  to  other 
U..S.  communities  depends  upon  their 


similarities  or  differences  in  the  most 
relevant  characteristics  or  dimensions. 
For  example,  to  the  extent  that  several 
other  major  U.S.  metropolitan  areas  (or 
subcommunities  in  these  areas)  also 
have  a  high  level  of  vehicle  usage,  the 
Riverside  projections  may  have  greater 
relevance.  To  the  extent  that  these  same 
areas  do  not  share  the  meteorological 
conditions  that  contribute  to  the  Mn 
exposure  levels  measured  in  Riverside,, 
the  Riverside  projections  have  lesser 
relevance.  It  is  also  important  to 
consider  other  sources  of  Mn  exposure 
apart  from  automotive  and  crustal 
sources.  Although  Riverside  had  no 
major  point  sources  of  Mn  contiinuting 
to  the  personal  exposure  levels 
measured  in  the  PTEAM  study,  other 
communities  may  have  such  sources, 
and  thus  the  personal  exposure  levels  ol 
Mn  from  all  sources  might  be  higher  in 
other  communities  than  in  Riverside. 

The  exposure  estimates  shown  in 
Figure  3  are  in  the  range  of  or  exceed 
some  candidate  RfC  estimates  as  well  as 
the  current  RfC.  Exceeding  the  RfC  does 
not  necessarily  indicate  that  a  public 
health  risk  will  occur.  At  present,  it  is 
impossible  to  state  whether  projected 
exposures  above  the  RFC  would  result  in 
an  adverse  health  effect  for  either  an 
individual  or  the  general  population.  At 
a  sufficiently  high  level  of  expo.sure, 
adverse  effects  would  be  expected  to 
occur,  first  in  any  sensitive     ~ 
subpopulations,  then  with  greater 
prevalence  in  the  general  population 
and  extending  to  other  types  of  effects 
(e.g.,  reproductive  and/or  respiratory  as 
well  as  neurobehavioral  effects  in  the 
case  of  Mn).  However,  the  relation.ship 
between  such  "sufficiently  high"  levels 
and  the  population  exposure  levels 
estimated  by  the  projection  methods 
employed  here  is  unknown.  Expressed 
differently,  given  the  gap  between 
observed  or  modeled  effect  levels  and 
the  RfC  values  obtained  by  applying 
uncertainty  factors  of  orders  of 
magnitude,  it  is  impossible  to  state 
whether  projected  population  exposures 
would  lie  above  or  below  a  presumed 
threshold  level  on  the  actual 
concentration-response  cur\e  for  Mn 
neurotoxicity.  This  gap  between 
projected  exposure  levels  and  the  lowest 
concentrations  obtained  by  modeling 
the  concentration-response  relationship 
(at  least,  by  the  quantal  linear  model) 
makes  it  impossible  to  make  any 
assertion  regarding  the  likelihood  of  a 
health  risk  at  projected  exposure  levels. 
However,  this  conclusion  should  not  be 
irUerpreted  to  imply  that,  therefore,  no 
health  risk  is  expected  to  exist  at 
exjjosure  levels  exceeding  the  RfC. 
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F.  Comments  on  Health  As-^'ssaif.-nt  nucl 
EPA  Rfsponse 

The  focus  of  most  of  Ethyls 
comments  regarding  the  effects  on 
piihlic  health  and  welfare  resulting  from 
tlie  use  of  MMT  in  unleaded  gasoline 
deal  with  issues  related  to  EPA's  risk 
assessment  and  speciiK.ally  to  tlie 
crlt.ulation  of  an  RfC  for  man(,;anese  t)y 
the  utilization  of  various  analytical 
ini'lhods.  to  the  un(  ertainty  factors  used 
by  the  Agency  in  defemiining  the  R!C 
lor  manganese,  and  to  the  exposure 
assessment  for  manganese.  A  siimmnry 
discussion  of  the  significant  i.ssues 
rel.!ti'd  to  these  comments  foiiows.'-i 

Generally.  Ethyl  states  that  "ORD 
(ipt^nly  c:oncedes  that  ,'iUer  'our  years  of 
e'Tort>  it  is  unahle  to  <:lhi(  lude  that  a 
puliiic  health  risk  wonld  evint  for  even 
Ihe  most  highly  exposed  segment  of  the 
(lojjulation."  fh.e  Agt  iu:v  indicated  to 
lithy!  in  1991  the  researc'.h  it  cowkl 
I  onduct  to  provide  for  a  more 
(r.,iiilitative  assessment  of  tti.'  M.MT 
is  .le.  Thus,  assessment  of  llie  risks  or 
hciiciits  of  MMT  could  he,  or  perhaps 
Ki-.iUI  already  have  been,  improved  if 
more  empirical  information  weni 
proviiltd  t)y  Ethyl  to  the  Agency. 

i-:tliyl  commented  on  OKD's  April  ZH. 
lO'H  draft  MMT  Risk  Assessment  that, 
depending  on  the  methodologv  nseH  for 
the  derivation  of  the  RfC  for  manganesi-. 
I  he  level  of  manganese  concentrations 
■■•Aiihonl  appreciable  risk"  lies 
somewhere  within  the  range  of  (i.l  lo 
;i.O  Mg/m'  and  that  all  of  (IRD's  RfC 
calculations  fall  within  this  range. 
Contrary  to  Ftljyl's  statement,  the 
inclusion  of  Ethyl's  proposed  RfC^ 
estimate  of  ,3.0  pg/nr  in  tables  and 
lignres  summarizing  the  RfC  estimates 
obtained  by  different  nufthods  was 
mnely  an  attempt  Ijy  the  ;\>;ency  to 
illustrate  all  of  the  RfCe.stimafe.s.  Tlu' 
.Agtmcy  did  not  imply  or  st.ilc  a 
coiK  lusion  that  "Tlu!  majority  of  ORH's 
i\!C  calculations  fall  in  then.l-:r()  pg/ 
m  ■  range."  ORD  focused  on  a  leading 
ci'.ndidate  KfCestimatf;  of  approximatelv 
0.1  pg/m'.  while  explicitly  noting  that 
the  current  offici.il  RfC  of  ().().">  pg/m  '  is 
not  meaningfully  ditferent  from  a 
possihie  alternative  RfC  estimate  of  ().  l 
Mg''m '. 

To  inon^etTectively  avoid  jiossible 
.imbignity  that  is  reflected  in  Ethyl's 
connnent.  Figure  1  of  the  final  MMT 
Risk  .Assessment  (I'.S.  Knvironnutntal 
Protection  Ageiu:y.  19!)4h)  shows  all  of 
the  RfC  estimates  cont.iined  in  Tafilr  .\- 


39  of  Appendix  A.  Ethyl's  preferred  RfC 
estimate  of  3  jig/m'  is  now  omitted  from 
Figure  1  because  it  is  not  a  value 
obtained  by  any  of  ORD's  analyses. 
Moreover,  it  is  ORD's  view  that  the  best 
estimate  of  an  alternative  RfC  estimate 
for  Mn.  ba.sed  on  the  analyses  and  data 
cons.dered  to  date,  probablv  lies  in  the 
range  of  0.09  to  0.2  pg/m\  this 
ji;dgment  is  based  on  the  strengths  and 
weaknesses  of  the  various  analstic 
nijpruaclies  considered  by  ORD  in  the 
Apn!  28  draft  assessment.'--' 

i:d;yl  has  stated  that  Ei'A  has  failed  to 
address  issues  regarding  both  the 
statistical  treatmeiu  of  the  data 
underlying  the  RfC  and  EP.\s  (iecisinn 
to  employ  a  IdOn-fold  factor  of 
unc.ertainty  in  calculating  the  KfC.  r:F.\ 
disagrees.  Append'x  A  of  tlie  ORD  Risk 
Assessment  addresses  each  of  these 
issues.  Tf.e  extensive  anal\.ses  tiie 
.Agency  has  .•  onducted  represent  a 
com  erted  eMort  to  respond  to  the 
statistical  issues  raised  bv  Ftb.yl.  The 
fad  tf.,it  EPA  does  not  adopt  Eth\rs 
advocated  position  is  not  a  failure  to 
address  thi!  issues,  hi  fac:t.  no  sci'entih( 
consensus  or  policy  exists  on  many  of 
liiese  issues,  such  as  the  selection  of  a 
specific  mafhemaiical  dose-response 
model,  tiu'  selection  of  an  eflect  level, 
ho'.v  tf)  address  continuous  data,  and  the 
.ippropriate  magnitude  of  .S(!verity 
ri'garding  production  of  uncertaiiuv 
fai.tf)rs  for  the  various  effrct  levels.' As 
is  specifically  descrihed  in  the 
"Rc'-ponse  to  Comments"  liocument, 
OR!)  utili/.(!d  scientific  judgment  in 
det«'rmim'ng  the  appropriateness  of 
certain  models  and  the  inclusion  of 
spe(  ilic  uncertainty  factors. 

lithyl  also  expriissed  conctTus  that 
nw  had  not  adeipiately  addressed 
altern  itive  analyses  for  estimating  an 
RIC  bv  utilizing  different  gron|)ings  of 
subjects  in  tiu'  Roels  analysis.  ICiF 
Kaiser,  a  consultant  for  Ethyl, 
commented  that  "ORD  ignores 
alternative  analyses  which  most  (,!o,sel\ 
resemble  the  convi-ntif)nal  method  for 
calculating  RfCs."  The  arternative 
approarh  Ethyl  employed  to  group  the 
ila'a  from  the  study  by  Roels  et  ill. 
(If)<l2)  has  no  evident  rationale  other 
-tliaii  |>rovidiiig  a  statistically 
noMsignilicani  effi'ct  level:  thtf 
groupings  employed  bv  Roels  et  <\\ 
( iq<l21  .md  used  by  Ofil)  apiM;ar  lo  have 
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been  selected  because  they  provided 
approximately  equal  nuu.bers  of 
subjects  per  group.  The  groupings 
selected  by  Ethyl  result  in  both  smaller 
and  more  disparate  nun:l)e.-s  of  subjects 
per  group,  with  a  consequent  reduction 
in  statistical  power  to  detect  a 
signilTc-int  difference  between  a  .Mn- 
exposed  group  and  cor.tujls.  Further,  as 
explained  m  the  Response  to  Cioi'.ments 
Do(.ument  previously  cited.  ORD  does 
not  view  the  u.se  of  the  upper  boi  ndar>' 
of  ihecoM.entratio:!  associ.itfd  uith  a 
group  as  a  .scientilHU'dly  appropri.ite  or 
repre.se.'-.tativfe  metric  t'o  rie.scribe  the 
exposure  of  the  entire  group. 

Ethyl  also  took  issue  v.ith  the  .\gen(.v 
for  focu'-ing  on  analyses  usiiig  t!,> 
average  concentration  of  respir.ille  dust 
(ACRD).  The  decision  to  fui.us  on  ACRD 
was  not  .-irhitrary  or  designed  to  yield 
lower  RfC  estim.ntes  but.  as  exp!,'in'>d  in 
.Appendix  A  of  ttie  OKI)  Risk 
.■\ss(!ssment,  w.is  based  on  boiii    n 
expli(  i!  <  onsider,.tion  of  tne  ;:c! .  anlagifs 
ACRD  ottered  for  fitting  dose-re:  ponse 
models  asid  its  ;'bility  to  rellcit  .iverago 
past  exposure,  tliereby  oiiviating  some 
of  the  apparect  (iisadvanlages  o!  the  two 
exposure  measures  reported  by  Roels  et 
al.  (1992).  LIRD  and  CRD.  Although  the 
Agency  views  .•\C:RD  as  the  Ih'^t  choice 
ot  th(!Ne  three  availabit!  exposure 
measures  lor  the  analytic.al  appioacbes 
employed  in  the  ORD  risk  ."issessment. 
Figure  1  (.Se(!  Section  VI-B.  above.) 
iilu.stratesall  cif  the  Rtc:  eslimati-s 
presenlefi  forall  three  exposun; 
nu-asures  and  all  analytic  .d  ,'i[)p;oaches. 

Ftiiyl  reconuiii'uds  ill. it  certain 
aiia!ys(;s  should  be  omitted  iroui 
consideration  on  tlie  ( JRD  risk 
assessnuMit.  To  some  extent,  the  Agency 
believes  the  dil'len'tice  iK^tween  Ethyl's 
and  EP,'\'s  j)ositions  is  rtil.ited  to 
dilleriug  ii^terprt'talions  ot  what  is 
reasonable  \ersiis  imrfvisonable, 
biologically  plansih'e  versus 
iniplausibie.  or  valid  vr-sus  iii\a!id.  As 
addressed  hefore.  ti:n  .Agency's  hnsic 
ajiproach  in  the  OKI)  risk  assessinont 
was  to  present  a'l  of  the  n-sults  of  its 
aiialy.sesand  linn  idcntiiy  a  siihsel  of 
the  total  that  havtr  a  scii-ntjfically 
stronger  basis  for  being  considered 
preferenti.dK.''' 

Ethyl  (/tfers  sever.d  ii:;jii!;ients 
directed  at  reducing  the  over.ill 
uiurertainty  and  specifir  ally  the 
composite  uiH  ertaint\  factor  (UF)  of  10 
tor  dat.ibast*  limit.itioiis  applied  in 
deriving  eslimatis  of  an  RIC  for 
manganese.  Ethyl's  Urst  argument 
concerns  the  basic  "biological 
plausibility  '  of  the  RfC.  suggesting  that 


'• '  Kor  sjHMtifir  tliMTijssion  rrt.-ilrti  to  thcM-  issue): 
llic  r.Mitfr  is  rnf..rr(.(i  |r,  Air  Ooi  V.fi  X-H  »-;(..  II-A- 
12. 
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inhaled  manganese  cannot  be  as  fo.xic 
(compared  to  ingested  manganese)  as 
the  roughly  100-fold  difference  in  RfC 
and  RID  estimates  would  indicate."  The 
Agency  believes  that  a  fundamental 
problem  with  Ethyl's  comparison  is  that 
it  is  limited  to  what  Ethyl  estimates  is 
the  "systemic  dose."  The  key  issue  is 
not  systemic  dose  but  delivered  dose, 
i.e.,  the  amount  of  manganese  that 
actually  reaches  and  enters  a  critical 
target  organ  such  as  the  brain. 
Furthermore,  the  Agency  believes  that, 
depending  on  the  form  of  manganese 
inhaled,  and  its  ability  to  enter  the 
brain,  it  is  quite  possible  that  a 
significant  fraction  of  even  small 
amounts  of  inhaled  manganese  would 
be  able  to  reach  target  sites  in  the 
central  nervous  system.  Thus,  the 
apparently  greater  toxicity  of  inhaled 
versus  inge.sted  manganese  may  reflect 
import  i.n;  pharmacodynamic  and 
pharmr.Lokinetic  differences  of 
manganese  that  enters  the  body  by 
different  routes  of  exposure.  Ethyl's 
analysis  of  systemic  dosu  dots  not 
adequately  address  this  Lssiie.''"' 

The  more  specific  critique  Elhvl  offers 
regarding  the  composite  UP  of  10  for 
database  limitations  deals  with  three 
areas  of  inadequate  information 
represented  by  the  composite  factor: 
(  hronic  exposure  effects,  reprodui;tive/ 
developmental  effects,  and  difforunces 


"■•Spp  Air  Uoi.ki'l  A-<);J-2().  The  Rpri'r.'iii  >■  Dd.m; 
or  Rfn  i.*  a.n;i(ni;i)iis  lo  Iho  K;f;  but  'or  innotion  .is 
(/.nposrd  to  ir,h.a!.il:on.  I)uti:mprit  II-A-t.1  (i:5  tlie 
(lotki'l).  Tiibln  1.  (omparns  the  "svstoniii.  liiisif"  of 
mdiig.iiipip  for  the  Ki'i.omniendpil  Uiiily  Ini^ikp  (now 
li-rmt'd  •■Ri'tonimcriiicd  Dailv  Allowance"  Ijy  I-'UA) 
nf  inypstfid  m.in^janfse.  thi-  RfC  for  iiihalod 
niang.mosp,  .md  the  KfU  for  mangaiipse  in  drinking 
w.ilfcr.  This  tabular  con-.pj.rison  dops  not  aildrpss 
spvrra!  isMip.v  lhi:t  thi?  ,\gi'iif  y  has  identified  n.s 
f.iCtors  in  its  .isM"i.xniPiit  on  inlMloci  ni.ing.ir:psp 
tuxit.ity. 

'■'•In  f.i'  I.  as  is  inilii  .■:ti!d  in  "ORIJ's  Rp.'-ponvp  to 
Coinnii-ril.s  on  M\1T"  do(  unripnt.  m.'iny  stiidips 
indir.itH  lli.ll  iniiai.'ition  pxpOMirp  dors  rnfuU  in  a 
grn^lpr  di'livrrpd  ilovp.  This  pvidpncp  in'  i'ldps.  for 
pxaniplp.  a  rpporl  by  Collision  and  Oi  iiTin  (1'I77), 
who  pxpoM'd  monkpys  to  thp  wholp  conil.iislion 
p;odu(:^of  MNVi  IMn.O.)  for  23  hr/il.iy  for  up  to 
(ifi  wppks.  .^(  ( (irding  to  l-ip  aullsors,  mor.ki'vs 
hrp.itlii'i)  0  l»i  I  /min.  or  1 1'J  I.  it;  a  2:ihr  PxpoM.rp 
fl.iy  A  I'  100  ng'iii'.  approxiiiiiitcly  121)  (ig  Mn 
woidd  Ijp  inl..i|pd  daily,  vvhic  h  would  p(|u.iIi'  to  a 
sysltiiric  dosp  otalwut  24  ng/dav  l.isstiniiiig  20  ., 
<!nix)sition  and  100%  .-ilisorpiion).  In  addition,  both 
lontroi  and  i!ih;:!a'ion-pxposo<i  monkpys  ingostpd 
alxiul  4-.5  n.ft  Mn'd.iv  in  th«ir  dipt,  which  wooid 
p<|uati' loa  systPniii  dosp  of  approximatplv  1  )5  jJi;' 
day  (.issuniioR  :i'\>  absnrplionl.  Evpn  though  iIipsp 
I  .iirulations  indi<^itp  that  th">  ditti  ai  rountii!  for 
.ihout  six  liiiiirs  r"ioip  Mn  pulprinj;  ihp  lx)dv  of  thp 
pxposod  animals,  the  rpl  ilivpjy  sni.ill  inhai.ition 
tratfion  doublod  the  doiivprpd  dose  of  Mn  in  tin' 
iirair.i  of  tho  inhal«tion-expo.sPd  nionkpys. 
^urthprn•.orl;.  thp  .lulh'ors  found  blond  !pvi;!s  of  Mn 
lo  be  equiviilpnl  in  the  px|)osi'd  .iii(i  control 
nionkpys,  despite  the  highpr  hrain  IovpIs  in  tlip 
inhalation-exposed  aniiruds.  Thus.  exImpoLitioiis 
Isiied  on  eslimatpd  systijnitic  dose  by  ingosiion 
i:ndprprpdjr  t  dosos  ilpjivprod  lo  thp  brain  bv 
I'lhdial'ion. 


in  toxicity  of  dilTerenf  forms  of 
manganese.  In  deriving  RfCs  for  other 
chemicals,  any  one  of  these  three  areas 
of  uncertainty  has,  in  one  case  or 
another,  warranted  a  full  UF  of  IC^*" 

The  Agency  believes  that  given  the 
possible  accumulation  of  mnriganese, 
the  effects  of  chronic  exposi;re  to 
inhaled  manganese  are  of  concern.  The 
nia.xiiiiiim  average  exposure  duri-rtion  of 
the  a\  aiiuble  occupational  studies  cited 
by  both  ORD  and  Ethyl  is  in?  years 
(Merg'er  et  al.  1994),^7  which  does  not 
coi:.stitiite  chroni.;  exposure.  Elhvl's 
comment':  ignore  the  point  that  the  RfC 
is  in  fact  aimed  at  extrapolation  to  70 
exposure  years.  Reproductive  nnd 
developirf^ntal  toxicity  .3re  widely 
recognised  <js  significant  public  health 
(  oncerrs  and  therefore  ucrrnnt  specific 
I  onsidtration  as  uncertainties  in  RfC 
derivatioii.  The  available  animal  studies 
on  reproductive  and  develupmental 
effects  nimost  exclusively  involved  oral 
(iosing  of  )r.->ngant'se  and  are  inadequate 
fur  inhci.Ttion  RiC  purposes.  Studies  of 
such  ef(e(  ts  in  humans  ar«  iii?ii*ed  for 
males  and  nonexistent  for  females. 

The  jioleiitial  diiference  in  toxicity 
potency  of  Mn304  in  comparison  to 
Mn02  or  other  compounds  of 
niangacese  is  a  significant  uncertainty 
because  no  existing  study  has  diret  llv 
(  ompari'd  the  toxicities  of  these 
(  ompoimds  by  inhalation  exposure. 
Ivthyls  coinjiarison  of  studies  in\Qlving 
not  only  different  routes  of  exposiire  but 
significant  dirferences  in  methods,     . 
subjects 'subjer:!  popitlations,  and  other 
ley  features  does  not  constitute  an 
ndequ.ite  quantit.itive  assessment. 

In  sianmary,  the  three  areas  of 
uncertainty  refiected  in  the  composite 
I  IF  of  10  used  in  deriving  the 
mang.ipe.se  RfC  estimates  are 
.->ppri)[>riate  because  they  an:  not 
iiilequiitely  addressed  by  available 
sludiits. 

Etiiyl  stated  tiiat  ORD  lias  overlooked 
evidence  fr»m  the  Canadian  exposure 
studies  that  indicate  personal  exposure 
levels  of  manganese  are  likely  to  he 
lower  than  indi(.;ited  by  the  PTEAM 
Riverside  Study.  The  Agency  considers- 
rthyl's  exjiosure  assessment  based  on 
(^anadkm  data  to  be  deficient  in  several 
H'spects.  Given  the  fundamental 
dillerences  in  the  sampling  procedtires 
f;;r  l!ieC;madian  and  Riverside  studies, 
.'is  well  as  other  differences  in  the  design 
and  (  oHduct  of  the  studies  in  question. 


the  Agency  continues  to  judge  the. 
PTEAM  Riverside  data  to  be  far  more 
useful  to  exposure  assessment  purposes 
that  the  Canadian  data.  The 
"con.sistency"  in  the  Canadian  data  that 
Ethyl  emphasizes  Ls  a  subjective  matter 
that  can  be  considered  from  more  than 
ime  perspective.''^ 

Ethyl  also  disagrees  with  certain 
;:ssainp(ions  and  features  of  ORD's  draft 
exposure  assessment.  In  particular, 
Ethyl  ( laims  that  ORD's  draft  "PTEAM 
Riverside  exposure  niodel" 
overestimates  manganese  exposum  - 
levels  for  selected  Canadian  cities  by  a 
factor  of  approximately  three  when  used 
with  a  factor  for  projected  increases  in 
MMT  usage.  Ethyl's  application  of  the 
"Riverside  model"'  is  incorrect  for 
several  reasons,  including  Ethyl's  use  of 
ambient  monitoring  data  to  e.stimate 
))ersonal  exposure  levels  {ORD  used 
stationary  indoor  monitoring  data 
collected  as  part  of  a  personal  exposure 
study).  Tlie  Agency  notes  that 
(;ua!itative  differences  in  'meteorology 
■ind  the  de^^ree  of  automobile  usage 
provide  a  more  likely  basis  for  the 
differences  between  Riverside  and  the 
Canadian  cities  cited  by  Ethyl. 

Ethyl  also  states  that  the  manganese 
emission  rate  from  catalyst  vejiicles 
should  be  a  factor  of  three  lower  than 
that  for  nonc.-talyzed  vehicles,  which  • 
would  lower  ORD's  projected  exposure 
estimates  by  almost  the  same  factor. 
After  reevaluating  the  limited  data  on 
mangane.se  emissions  from  noncalalyst 
;ind  catalyst  vehicles,  ORD  has 
concluded  that  no  specific  emission  rate 
can  be  justified  by  the  available  data 
a:id  that,  consequently,  an  assumption 
of  equivalent  emission  rates  for  both 
ly  pes  of  vehicles  is  reasonable  and 
appropriate. 

Ethyl  cited  data  pertaining  to  the 
amount  of  iron  and  manganese  in  soil 
and  paved  road  dust  (PRD)  in  Riverside 
tliat  indicate  the  percentage  of 
automotive  contribution  to  personal 
exposure  levels  of  PM4  manganese 
sliould  he  lower  than  the  value  ORD 
used.  ORD  agrees  that  the 
ironmianganese  data  for  Riverside  PRD 
provide  a  more  geographically  specific 
basis  for  estimating  automotive 
(ontributions,  and  therefore  the 
projection  estimates  of  personal 
exposure  levels  of  manganese  would  be 
sHghtly  lower  becaxise  of  this 
adjustment.''-'  This  adjustment  in  the 
I  xposure  assessment  was  incorporated 


'•''■|hp«li'(  ision  VNhplher  lo  ulili/p  tin!  full 
u.irprtainlv  f.utorof  U)  is  Iwispd  on  a  iudgpmpnl  by 
I'iP  RfC  i*ork«riuip  on  a  case-Uy-iase  basis. 

' -Mpr^lpr  1).;  MupI,  C..:  Howlpr,  R.;  irpgren,  A.; 
Il.'langpr.  S.;  Haldwin.  M:  Tardif.  R.:  .Smargiass 
Martin.  I.;  ( l')"l4l  Nervous  .sy.stPni  dvsfunrtion 
..inong  \v«)rki'rs  with  long-tprm  pxposu,-p  to 
nKingan>*p.  bnviron.  Rps.  M:  151-180. 


f\.; 


'"Knr  specific  discussion  related  to  lhe.se  issues 
the  re.'uier  is  referred  to  Air  Docket  A-93-26,  Il-A- 

""This  and  other  adjutitmcnts  in  the  exposure 
nsspssment  are  incorporate  in  tffthe  final  ORD 
as.spssmunt.  For  further  information  regarding  this 
n...ttp.'.  see  Air  DofAet  A-93-26,  II-A-12. 
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into  the  final  assessment  as  described 
above  in  section  VI-C. 

Ethyl  states  that  Riverside  is  not 
representative  of  other  U.S.  cities,  and 
ORD  does  not  disagree.  Nevertheless, 
ORD  believes  Riverside  is  reasonably 
representative  of  the  greater  Los  Angeles 
metropolitan  area.  Consequently,  the 
PTEAM  Riverside  exposure  assessment 
ran  be  considered  representative  for  at 
least  14.5  million  people  (the 
population  of  the  greater  Los  Angeles 
area).  To  the  extent  that  other  U.S.  cities 
share  some  degree  of  resemblance  in 
meteorology,  vehicles  miles  traveled, 
and  possibly  other  characteristics  of 
relevance  to  automotive  manganese 
levels,  the  estimated  exposure  levels  for 
Riverside  may  be  pertinent  to  other 
locales  and  portions  of  locales  as  well. 
However,  ORD  can  only  point  to 
qualitative  similarities  and  is  unable  to 
make  any  quantitative  statement  on  the 
(U'gree  of  relevance  of  the  Riverside  data 
to  other  U.S.  cities. 

In  its  May  27  submi.s.slon.^"  Etliyl  has 
noted  that  a  distribution  of  24-hour 
average  exposure  levels  is  likclv  to  have 
higher  exposures  at  the  upper  portion  of 
the  distribution  than  would  a  longer 
term  average  for  the  same  population. 
ORD  agrees  that  this  is  likely,  hut  the 
loi.k  of  adequate  exposure  dcita  make  it 
impossible  to  determine  what  the  actual 
di.stribution  would  be.  Although  Ethyl 
attempts  to  correct  the  dislriljution  of 
24-liour  average  data  to  represent  a 
longer  term  average,  ORD  iiotus  unstalwl 
assumptions  and  possible  errors  in 
Kthyl's  calculations  and  prefers 
alternative  approaches  to  e.stimating 
such  a  correction  to  the  distrihution."' 
Lthyl  commented  that  OlOJ's  newly 
rt-lea.sed  PTE.\M  exposure  modeling' 
shows  that  no  (emphasis  in  original) 
portion  of  the  population  would 
experience  manganese  exposures  above 
the  0.1-0.3  pg/m'  range.  The  Agency 
believes  that  Ethyl  is  mistaken  in 
making  this  conclusion.  Statements  and 
graphical  information  in  ORD's  risk 
assessment  indicate  tliat  an  estimated  .'i- 
Ui%  of  the  Riverside/Los  Angeles 
population  would  be  projected  to 
t-x|HTience  personal  exposure  levels  of 
PM-"  manganese  at  or  above  0.1  pg/ni'. 
E'th\  I's  statement  regarding  EPA's 
exjjosure  assessment  would  he  correct 
only  if  it  were  to  replaf:e  "0.1-0.3  pg/m  • 
range"  with  "0.3  pg/m'  range". 

Klhyl  commented  that  the  "ORD  risk 
assessment  projects  that  tlu;  flflfh 
percentile  manganese  exposure  would 
he  ahout  0.2  pg/m^  or  lower,  while  the 
V)0thlo<J5th  percentiles  would 


experience  manganese  exposures  below 
even  0.1  ng/m^."  On  the  contrary,  as 
shouTi  in  the  ORD  ri^  assessment,  by 
one  estimate,  the  98th  percentile 
exposure  level  would  be  approximately 
0.2  fig/m\  and  both  estimates  are  above 
0.1  pg/m^  at  the  95th  percentile.  (See 
Figure  2.  Section  VI-C  of  this  Decision.) 

Fmally,  Ethyl  raises  issues  from 
comparing  ORD's  assessment  of  MMT 
with  ORD's  assessment  of  methyl 
tertiary  butyl  ether  (MTBE).  Ethyl 
reduces  the  official  EPA  RfC  forMTBE 
by  inappropriate  uncertainty  factors, 
compares  the  result  to  both  appropriate 
and  inappropriate  exposure  values  for 
MTBE,  finds  an  overlap  of  these  health 
and  exposure  assessments  for  MTBE. 
and  concludes  that,  by  comparison, 
MMT  was  treated  too  conser\'atively  or 
erroneously.  Basically,  because  of 
substantial  difference's  between  the 
databases  and  characteristics  of  NfTBE 
(a  volatile  organic  cximpound  that 
remains  in  the  body  for  a  matter  of 
hours  to  days)  and  Mn  (a  metal  that 
accumulates  in  the  body).  Ethvls  direct 
comparisons  are  not  valid. "^ 

Conmients  from  other  interested 
parties  rt^garding  potential  health 
concerns  related  to  manganese  exposure 
are  addres.sed  in  "ORD's  Response  to 
Puh'lic  Comments"  foimd  in  Docket  A- 
n.1-2fi. 

Vn.  Fuels  and  Fuel  .Xddilives 
Registration  and  Research  Need.s 

To  more  accurately  define  an  R)C  tor 
mai'i^nnese  and  to  more  acruratelv 
predict  the  distribution  of  expected 
ni.mgnne.se  exposures  asso(. lotted  with 
M.MT  use.  additional  research  will  have 
to  he  completed.  Sut;h  research  would 
ultimately  lead  to  a  risk  assessment 
which  could  better  define  the  risk 
associated  with  MMT  use.  Furthermore, 
regulations  under  sections  2n(a),  (b). 
and  (e)  of  the  .-Xct.  set  forth  a  j)rocedure 
under  which  requirt^d  health  and 
exposure  data  must  be  submitted  prior 
to  any  new  use  of  a  fuel  or  additive. 
Given  the  basis  for  today's  dec  ision  and 
the  purpose  of  the  testing  requirements 
im[)osed  by  these  n'gulations.  the 
AgeiH.y  expcjcts  that  the  testing  aiquired 
to  resolve  the  conc;erns  upon  which 
today's  decision  is  based  will  also  be 
required  under  these  regulations.  The 
following  s(K;tion  explains  these  newK 
promulgated  requirements  and  how 
they  would  apply  to  the  use  of  .MMT  in 
unleaded  gasoline. 

Under  section  211  of  the  Clean  Air 
Act.  certain  fuels  and  additives  must  hv 
regi.stered  with  EPA  as  a  precondition  to 


'".Sc«  Air  Doclurt  A-9J-2f..  Cnlijidry  ll-IMtH. 
"  For  fiirthpr  inforniHlion  rej<iirriii)K  ihi.'i  m;itlc-. 
t.>c  \ir  !kK:kf>l  .\-fy.i-2ii.  (nilfgory  il-A- 1.";,  |\ij;p  40. 


'-Kcir  further  <lisru>t>iori  rfiK,ir(i!Pg  this,  iiiriltcr.  l!;f 
rpdciiT  is  rof(i-rrd  'o  Air  Dorke-t  A-')t-2r,,  II-  ^-11 
!>»>(  lion  !V. 


introduction  into  commerce.  Section 
211(a)  of  the  Act  authorizes  EPA  to 
designate  any  fuel  or  fuel  additive  for 
registration.  Upon  designation,  fuels  or 
additives  may  not  be  introduced  into 
commerce  unless  thev  have  been 
registered  by  EPA  in  accordance  with 
section  211(b).  In  1975,  EPA  issued 
regulations  (40  CFR  Part  79) 
implementing  basic  registration 
requirements,  as  stipulated  by  .section 
211(b)(1).  that  required  applicants  to 
submit  certain  information,  such  as 
commercial  identifying  information, 
range  of  concentration,  purpose-in-uiJe. 
and  chemical  composition,  in  order  to 
register  a  fuel  or  fuel  additive. 

The  1970  Clean  Air  Act  also  gave  EVA 
di.scretionar>'  authority  to  establish 
additional  registration  requirements 
under  section  211(b)(2).  This  section 
authorized  EPA  to  require  fuel  and  fuel 
additive  manufacturers  "to  cond.u  t 
tests  to  determine  potential  puhur. 
health  effects  of  such  fuel(s)  or 
additive(s)  (including  but  not  limited  to. 
c;arcinogenic.  teratogenic,  or  mutagenic 
efi'etifs),"  and  to  further  furnish  otlier 
"rea.sonable  and  necessary"  infonnation 
to  identify  fiiel  and  fuel  additive 
emissions  and  determine  their  effects  on 
vehicular  emission  control  performance 
and  on  nuhlic  health  and  weilare. 

EI'A  did  not  exercise  its  discretionary 
authority  to  require  testing  of  fuels  and 
fuel  additives  under  section  211(b)(2) 
when  general  registration  regulations 
were  first  adopted  in  in7,=i.  However,  in 
the  Clean  Air  Act  Anu'ndme.nts  of  1077 
(Public  Law  0-)-o-),  August  7.  iu:7]. 
Congres.s  added  sec:tion  211(e),  whic;h 
n'quired  EPA  to  take  certain  actions  to 
implement  section  211(b)(2).  A  final 
rule  Vv-as  sigufd  !)V  the  .Administrator  u! 
EPA  on  .May  27,  ic)q4  and  was 
published  in  the  Federal  Register  on 
)une  27.  1004  (.S9  FR  31042).  The  final 
rule.  "Fuels  and  Fuels  .•\dditives 
Registration  Kegiilations".  implemented 
adcHtionai  registration  requirements 
imder  sections  211(b;(2)  n:id  21 1(e)  ot 
the  Clean  Air  Act.  The  rule  requires 
manufacturers  to  provide  I:F.\  with 
information  to  assi.st  i:p.A  in  identifying 
and  evaluating  potential  adverse  health 
effec;fs  of  motor  vehicle  fuc;l  and  fuel 
additive  emissions,  and  to  sujjpurt  and 
guide  related  regulatory  .ic lions  in  the 
inturv. 

The  recently  promulgatc^d  health 
eiJects  testing  rt>quirements  incorporate 
a  thrw-tiered  herdth  eitects  evaluation 
struc;ture.  Under  Tier  1,  hiel  and  fuel 
additive  manufacturers  are  required  to 
perform  a  literature  searc;h  on  the  healtii 
and  welfare  effects  of  fuel  and  fuel 
additive  emissions,  characterize  the 
emi.ssions.  and  pi-ovide  exposure 
information.  Tier  2  includes  short-term 
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biological  testing  to  screen  for  specific 
health  effects  endpoints,  involving  the 
exposure  of  laboratory  animals  to  the 
whole  emissions  of  fuels  or  fuel/ 
additive  mixtures. 

Where  appropriate,  EPA  has  retained 
authority  to  modify  or  augment  the 
standard  Tier  2  test  requirements.  Under 
"alternative  Tier  2"  procedures  set  forth 
in  §  79.58(c).  EPA  may  substitute 
alternative  tests  for  standard  Tier  2  tests 
or  impose  additional  testing 
requirements.  Alternative  Tier  2 
procedures  may  be  utilized  to  modify 
standard  Tier  2  requirements,  but  may 
not  be  utilized  to  entirely  delete  testing 
for  any  of  the  standard  endpoints.  The 
alternative  Tier  2  provision  affords  the 
Agency  flexibility  when  available 
information  indicates  that  another 
testing  reginwn  is  preferable  to  the 
standard  set  of  Tier  2  tests.  Instances 
where  Alternative  Tier  2  requirements 
may  be  appropriate  include  scenarios 
where  previously  available  information 
may  cause  EPA  to  be  concerned  about 
potential  health  effects  related  to  an 
endpoint  not  specifically  addressed  in 
Tier  2,  or  when  otherwise  available 
information  identifies  a  potentially 
significant  public  health  risk  related  to 
a  Tier  2  endpoint  such  that  more 
dennitive  testing  will  be  required  for 
this  endpoint  than  is  ordinarily 
required.  In  both  of  these  scenarios, 
alternative  Tier  2  testing  can  facilitate 
earlier  and  potentially  more  efficient 
acquisition  of  the  required  data. 

After  receipt  and  review  of  a 
manufacturer's  Tier  1  and  Tier  2 
submittals,  EPA  determines,  on  a  case- 
by-case  basis,  if  additional  testing  is 
needed  under  Tier  3  to  evaluate  the  risk 
of  a  particular  fuel  or  fuel  additive  (or 
group  of  fuels  or  fuel  additives)  on 
human  health  or  welfare.  Tier  3  testing 
could  include  any  emission  analysis, 
health  effects,  welfare  effects,  and/or 
exposure  testing  or  analysis  deemed 
necessary  by  EPA  for  this  purpose. 

The  Agency  has  considerable 
discretion  to  formulate  and  impose 
appropriate  testing  requirements  under 
either  alternative  Tier  2  or  Tier  3 
procedures.  In  practice,  EPA  will  be 
more  likely  to  utilize  alternative  Tier  2 
procedures  in  instances  where 
additional  data  needs  are  apparent  even 
prior  to  completion  and  submission  of 
the  standard  Tier  2  tests,  and  prompt 
formulation  of  appropriate  alternative 
testing  requirements  will  result  in  a 
more  efficient  use  of  industry  and 
govemmeRtal  resources.  Tier  3 
■  procedures  will  be  preferred  in  those 
instances  where  standard  Tier  2  tests  are 
necessary  to  assist  EPA  in  identification 
of  potential  hazards  and/or  in  design  or 


selection  of  appropriate  follow-up 
studies. 

Fof  fuels  and  fuel  additives  registered 
as  of  the  date  of  promulgation  of  the 
Final  rule,  registrants  must  submit  Tier 
1  and  Tier  2  test  data  within  six  years 
of  that  date.  On  the  other  hand, 
manufacturers  seeking  to  register  new 
fuel  and  fuel  additive  products  after  the 
date  of  promulgation  must  satisfy  all 
testing  requirements  before  registration 
will  be  granted. 

In  this  regard,  the  new  rule  clarifies 
what  constitutes  a  "new"  fuel  or  fuel 
additive,  distinguishing  between  two 
types  of  unregistered  products  which  a 
manufacturer  might  seek  to  register  after 
the  promulgation  of  the  final  rule:  (t) 
fuel  SDid  fuel  additive  products  similar 
in  composition  and  usage  to  those 
already  allowed  wide  commercial 
distribution  (e.g..  registered  for  general 
use  hy  other  manufacturers),  and  (2)  fuel 
and  fuel  additive  products  which  differ 
significantly  in  composition  and/or 
usage  from  such  current  products.  To 
effectuate  this  distinction,  EPA's  final 
rule,  promulgated  under  sections  211(b) 
and  (e),  makes  use  of  grouping  system 
concepts  and  definitions.  Specifically,  a 
fuel  additive  product  not  registered  by 
its  manufacturer  ^3  for  a  specific  type  of 
fuel  as  of  the  date  of  promulgation  of 
this  rule  is  designated  as  "registrable"  if 
the  fuel/additive  mixture  resulting  from 
use  of  the  additive  in  the  specific  fuel 
is  in  the  same  fuel/additive  group  as  one 
or  more  currently  registered  fuels  or 
bulk  additives.^-*  The  grouping  system 
establishes  various  fuel/additive  groups 
within  each  fuel  family.''^  Conversely,  a 


' '  For  purposes  of  these  definitions,  registration  is 
product-specific.  Thus,  if  a  particular  fuel  or  fuel 
8ddiii»e  product  has  not  been  registered  by  its 
manufeclurer.  then  that  manufacturer  does  not  have 
the  rig^i  to  introduce,  market,  and/or  sell  this 
product,  even  if  a  compositionally  similar  or 
identical  product  has  been  registered  by  anothor 
nianiiiacturOT. 

'*  A  ■'bulk  additive,"  som«>times  called  a  "generat 
use"  Additive  was  defined  as  a  product  added  to 
fuel  at  the  refinery  as  part  of  the  original  blending 
stream  or  aftci  the  fuel  is  transported  from  the 
rofinefv'.  but  before  the  fuel  is  purchased  for 
introduction  into  the  fuel  lank  of  a  nDolor  vehicle. 
In  <:nntra.<^i,  a^'aftermarket  additive,"  sometimes 
called  a  consumer  additive,  is  an  additive  product 
markulod  for  introduction  directly  into  the  fuel 
system  of  a  motor  vehicle. 

'■■"Fuel  Family"  refers  to  the  primary 
categorization  of  fuels  and  fuel  additives  within  the 
proposed  grouping  system.  A  fuel  family  was 
definod  as  a  set  of  F/FAs  vufaich  share  basic 
<  hemiral  .ind  physical  formulation  charactcri.slics 
and  ran  be  used  in  the  same  engine  or  vehicle.  Six 
su(;h  fuel  families  were  proposed  (unleaded 
gasoline,  leaded  gasoline,  diesel.  methanol,  etbanol. 
muthsie.  and  propane).  EPA  did  not  include  a 
leaded  gasoline  family  in  the  firval  rule  bccau.^e 
Clean  Air  Act  section  21  l(n)  prohibits  on-road  ti.se 
of  lealJed  fuel  after  December  31,  1995.  In  the 
definilion  of  "registrable."  the  restriction  "in  the 
same  fuel  family"  means  that  the  similarity  of  arv 
appliiMnl  F/FA  loa  bulk  additive  currently 


fuel  additive  product  not  registered  by 
its  manufacturer  for  a  speciffc  type  of 
fuel  as  of  the  date  of  promulgation  is 
designated  as  "new"  if  the  fuel/additive 
mixture  resulting  from  use  of  the 
additive  in  the  specific  fuel  cannot  be 
grouped  with  one  or  more  currently 
registered  fuels  or  bulk  additives.  In 
these  definitions,  the  term  "currently 
registered"  refers  to  the  date  on  which 
the  prospective  applicant  seeks 
registration  for  the  fuel  or  fuel  additive 
in  question. 

According  to  these  definitions,  an 
unregistered  fuel  additive  which  meets 
the  criteria  for  grouping  only  with  a 
currently  registered  aftermarket  additive 
(and  not  also  with  a  currently  registered 
fuel  and/or  bulk  additive)  is  not 
registrable.  This  does  not  preclude  an 
unregistered  aftermarket  additive  from 
being  registrable  (since  aftermarket 
additives  can  group  with  fuels  and  hulk 
additives),  nor  does  it  affect  the 
registration  status  of  currently  registered 
aftermarket  additives. 

For  example,  an  unregistered 
detergent  additive  (either  bulk  or 
aftermarket)  intended  for  use  in 
unleaded  gasoline  and  conforming  to 
the  "substantially  similar"  criteria  for 
unleaded  gasoline  (56  PR  5352)  would 
be  registrable,  since  it  would  be  able  to 
group  with  currently  registered  baseline 
unleaded  gasoline  fuels  and  bulk 
additives.'^  On  the  other  hand,  MMT  is 
considered  "new"  rather  than 
"registrable"  for  unleaded  gasoline, 
because  there  are  no  currently  registered 
manganese-containing  fuels  or  bulk 
additives  in  the  unleaded  gasoline 
family  with  which  a  mixture  of  MMT 
and  unleaded  gasoline  could  be 
grouped.  This  is  true  even  though 
products  containing  MMT  are  currently 
registered  for  bulk  use  in  leaded 
gasoline  and  as  aftermarket  additives 
grandfathered  prior  to  the  ban  on  such 
aftermarket  additives." 


registered  for  use  in  another  fuel  family  would  not 
sufPice  to  make  the  applicant  F/FA  registrable.  This 
restrict  ton  is  consistent  with  the  general  principles 
of  the  grouping  system,  which  permits  grouping  of 
F/FAs  only  within  defmed  fuel  families. 

'''The  ability  to  join  the  unleaded  gasoline 
baseline  group  assumes  that  the  detergent  additive 
does  not  exceed  oxygen  and  sulfur  limits  applicable 
to  the  baseline  unleaded  gasoline  category. 

"Until  the  1990 CAA  Amendments »vent  into 
effect,  the  statutory  language  of  section  211  (f]  was 
interpreted  as  applying  only  to  unleaded  gasoline 
fuels  and  related  bulk  additives.  Thus,  prior  to 
November  15. 1990  (the  effective  dale' of  the  C^A 
Amendments),  aftermarket  additives  intended  for 
use  in  unleaded  gasoline  and  containing  elements 
other  than  carbon,  hydrogen,  oxygen,  nitrogen,  and 
sulfur  were  allowed  to  be  registered  tinder  the 
1990  CAA  Amendments,  all  types  of  motor  vehicle 
ftiels  and  fuel  additives  were  placed  under  21  lif) 
jurisdiction.  All  aftemwrket  additives  lh«t  were  not 
"sulntanttally  similar"  and  wen  intrxhioed  on  or 
after  ^krvemtleT  IS.  1990.  were  banned.  However 
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The  recently  finalized  rule  requires 
that  manufacturers  of  new  fuel  and  fuel 
additive  products  (i.e.,  fuel  and  fuel 
additive  products  not  registered  by  their 
specific  manufacturers  as  of  the  date  of 
promulgation  and  not  fitting  the 
registrable  criteria)  submit  all  testing 
requirements  prior  to  registration, 
including  any  alternative  Tier  2  tests  or 
Tier  3  tests  prescribed  by  the  Agency. 
As  discussed  above,  under  the  fuel  and 
fuel  additive  testing  rule.  MMT  is 
designated  as  "new"  for  purposes  of 
registration  for  use  in  unleaded 
gasoline.  Accordingly,  any  data  requirtid 
to  register  MMT  for  use  in  unleaded 
gasoline  must  be  submitted  prior  to 
registration. 

As  noted  above,  Tier  1  requires 
manufacturers  of  designated  fnols  or 
fuel  additives  (or  groups  of 
manufacturers  pursuant  to  §  79.5f))  to 
supply  to  the  Administrator:  (1)  the 
identity  and  concentration  of  certain 
emission  products  of  such  fuel  and  fuc;! 
additives.  (2)  an  analysis  of  potential 
emissions  exposures,  and  (3)  any 
available  information  regarding  the 
health  and  welfare  effects  of  the  whoN? 
;ind  specified  emissions. 

Under  the  General  Provision  of  the 
omission  characterization  requirements 
of  Tier  1,  it  is  stated  in  §  7n.r,2(h)(l)(ii) 
that  the  emissions  shall  be  generated 
three  times  (on  three  differeiU  days) 
without  a  functional  aftertrcatnient 
device  and,  if  applicable,  tlirce  tiiiuis 
(on  three  different  days)  witii  a 
functional  aftertreatment  devio;,  and 
each  such  time  shall  be  anaivzed 
according  to  the  remaining  provisions  in 
this  section  (b).  Measurement  of 
background  emissions,  under 
^  7fl..i2(b)(i)(iii),  states  that  it  is  required 
that  ambient/dilution  air  be  analyzed  for 
levels  of  background  clieriiicai  species 
present  at  the  time  of  emission  sampling 
(lor  both  combustion  and  evaporative 
emissions)  and  that  background 
chemical  species  profiles  be  n^ported 
with  emissions  speciation  data.  Etliyl 
has  vet  to  provide  the  Agem:y  with  data 
on  the  characterization  of  emissions 
rttsulting  from  the  use  of  MMT  in 
unleaded  gasoline  which  meets  the 
re(|uirements  of  Tier  1  under  these 
subsections.  Thus,  to  HPA's  kiinwledi^e. 
data  has  not  yet  been  collected  wliicir 
would  fullv  satisfy  Tier  1  requirements 
under  §79.r)2(b)(])(ii)  and  (iii). 

Standard  Tier  2  testing  inciud(rs 
(  «rtain  .specific  types  of  shc.rl-lerm 

iliis  Ii-ici  ilops  nol  iipply  to  producls  first  iiilroiiuCfil 
inw  (omiiicrre  prior  to  Novoinbcr  15.  1!)<)0  l(..\.\ 
.v<:|i()n-211(f)(lKB)).  Tfuis.  ■•pon-Mii)  sii:i"  s.i.solinc 
.'iftprnidrkel  additives  which  h.ii!  In-in  rccislpr'-d 
prior  rii  that  date  wpro  allowed  lo  rcljin  ihpir 
r-^!^!rat!ons.  Thpsp  arc;  s(.-f:.,i;,-(i  ••j'njidJ.ilherp.i" 
.!i'i'.T.arLpt  additives. 


biological  testing  to  screen  for  specific 
health  effects  endpoints.  involving  the 
exposure  of  laboratory  animals  to  the 
whole  emissions  of  the  fuel  additive 
(when  added  to  a  base  fuel).  Where 
appropriate,  the  Agency  may  impose  an 
alternative  Tier  2  test  in  lieu  of  a 
standard  Tier  2  test  or  prescribe 
additional  Tier  2  testing  in  addition  to 
the  standard  Tier  2  tests. 

EPA's  Office  of  Research  and 
Development  has  prepared  a  report  that 
specifically  identifies  research  which 
would  allow  a  more  accurate  evaluation 
of  the  risk  involved  in  utilizing  MMT  in 
unleaded  gasoline.^'a  Some  of  the 
research  described  in  the  ORD  report  is 
intended  to  address  toxicologic 
endpoints  which  are  also  addressed  bv 
standard  Tier  2  tests.^^  while  other 
re.search  described  in  the  report  is 
intended  to  address  other  endpoints. 
EPA  presently  has  an  adequate  basis  to 
conclude  that  there  are  public  health 
concerns  associated  with  the  potential 
use  of  MMT  in  unleaded  gasoline,  and 
anticipates  that  research  addressing 
each  of  the  areas  identified  in  the  ORD 
report  will  be  necessary  to  support 
registration  of  MMT  for  use  in  unleaded 
gasoline.  It  is  not  necessary,  and  would 
be  iuelTicient.  to  wait  for  the  conipletion 
and  submission  of  all  of  the  standard 
Tier  2  tests  in  order  to  identity  tiie 
reqitisite  test  data,  and  use  of  altertiati-.e 
Tier  2  procedures  is  therefore 
ajipruiiriate. 

If  Kth>  1  or  any  other  party  seeks  to 
register  .MMT  for  use  in  unleadi-d 
gasoline,  it  will  need  to  submit  the 
recjiiired  test  data  in  addition  to 
obtaining  the  required  waiver.  In  that 
ca.se.  EPA  e.xpectsto  identify  sjiecific 
alternative  Tier  2  tests  which  must  be 


■OKI)  ()rinlnai!y  rcvii-wed  itrn  in.'umi.iliori 
n.vd.'i;  !(i  imprnve  ihp  risk  rh;ir.Kl>.Ti7niinn  in- 
l»re.i-s,  I'.W.  1  !!l!)i;  Oh'O  noi:;:ni.T.t  on  lr.f(.rm.iliu.i 
Nee»led  to  In:prove  ihp  Ki.sk  Ch.-r  .rteri/atinn  of  ' 
M.ir.^rtiie.se  TetraoAidf  (Mn  .Oj!  ar.d 
Meihv  li  yckipenladicnyl  M.inganf.se  Trii^irfxiiu  1 
I)ecii".t«r  U'.  l'(<n  Imen-.or.mduni  !()Kii:hard 
W'ilMir.l.  W„sli::;gi(,..,.  DC:  l'..S.  Kiiviriinn.UT.la; 
l'ni!ei:ti(i!i  Aj,'rr.,  y.  Of.'ire  (.(  Ke.siN.rcii  at:d 
llovilopiiiei'.l;  liocember  If..  V.Wl.  For  further 
iiif(;.'ni.i!;or  the  rp.ider  is  referred  !n  Air  Dorke!  ,\- 
9 1-26.  H-A-  ir..  OKD ha.s  rep« .iluaUd  !(>>«< 
inforio.itioii  iiee.ts  in  li^ht  o[  nev*-  iiifi.r.-ti.'iinn,  S.-.- 
Meitio  frop;  I'.-.-r  W.  Prcii.ss  U)  Richard  Uilsoii 
d.iled  Irly  It.  l',194.  Dm  ke!  .^-9.1-^(1.  Il-.\-lfl 

■"lor  .Aanij)!?.  il  i.s  ric.ir  that  liie  st.-.!:.:.ird  I.,-. 
2  neiiroloxu  ity  wiil  not  address  adeijuatiMV  'he 
potential  neiirotoxii  ity  of  inhaled  ina.-uM.tesp  In 
l-.u.Ti.ins,  .Mt.hoiiijh  the  pre(  ise  r!i-Lha!:^;'i-.  of  .s,a  !. 
nt'iiroioxii  ;;y  .ire  not  fully  linderstood.  it  fi;i.s  h.^er. 
shown  that  nian);.inesp  toxicity  inav  In- .iswk  i.i'eii 
with  (leL-PiUT.!tion  of  cprtain  tisiiie.s  i:i  trie  (jm;-:! 
Thesp  brain  (IssiiPs  inr  hide  the  .siibslan'ia  i:if;ra 
\vh;<  h  is  found  only  in  primates  and  nol  in  lowe.- 
mammals.  Lihoralory  rodents  tvpicilit  en-plov'-d 
in  the  sl..ridard  Tier  2  neiiroloxcily  lest  iUi  nol 
phvsicrtlU  [Nrisess  'his  la'(;.-t  ((.r  ;nan;;.w".'v'  tnxn  \-\ 
It-  I'-.e  lir,;i') 


performed  prior  to  registration. f^)  In  the 
case  of  endpoints  addressed  by  the  ORD 
report,  that  report  will  ser\'e  as  the 
starting  point  for  EPA  in  identifying 
appropriate  alternative  Tier  2  tests.  In 
each  instance  where  EPA  does  not  adopt 
any  alternative  Tier  2  requirement  for  ap 
endpoint  which  is  addressed  bv 
standard  Tier  2  tests,  standard  ' 
information  or  testing  requirements  will 
continue  to  apply.  The  process  for 
establishment  of  alternative  Tier  2 
testing  requirements  for  a  product 
includes  specific  procedures  for 
notification  of  the  manufacturer  and  ,iii 
opportunity  for  comment,  and  is  set 
forth  in  40  C.F.R.  79.58(c). 

Submission  of  any  data  which  is 
required  by  the  registration  regulations 
prior  to  registration  of  M.MT  for  use  in 
unleaded  gasoline  is  not  itself  a  six-cific 
legal  prerequisite  to  the  granting  of, I 
waiver  under  section  21 1(0(4). 
However,  in  these  circuiiistances,  sinct 
the  .A.gency  is  declining  to  grant  tint 
requested  waiver  based  on  poten!;,il 
health  effects,  the  Agetu  y  ( onsidcrs  ii 
reasonable  to  require  th.i't  Lthvl  Mibiaii 
the  same  health  effet.ts  and  exposure 
lest  data  which  will  be  required  prior  lo 
registration  of  .MMT  lor  unlifaded 
gasoline  before  it  will  consider  takit;^ 
favorable  action  o:i  another  \'..ii'.";- 
application. 

As  the  heaith  effects  testing  rule 
indicates,  EPA  believes  that  it  sl.fiuld 
exercise  partitaiiar  caution  i;i  re^isterii!  ; 
new  hiel  or  tael  additive  [trodui  ts  that 
Jiresigiiilicanlly  differ'-u!  from,  or  iiave 
a  us.igt!  pattern  which  is  signincaiillv 
diffttritnt  in  scope  or  character  tioni. 
currently  registered  fuf!  or  f'ut  1  .id.iiiive 
protiucts.  i:i'.\  also  believes  lli.il  tint 
same  cautious  approach  is  appropri.i!!' 
in  evaluating  waiver  applii.nions  undi-. 
set^tion  211(0(4). 

In  tlieeviint  that  Ktlr.l  wisii,-.  lo 
undert.-ike  the  testif.;;  retjcin-d  !o  r.  '.,i.,l.r 
M.MT  fc^r  uiii.Milx'd  o,,soi;i;t>.  Ei'.\  will 
work  with  Ethyl  to  resolve  the  details  of 
ail  necessary  test  data,  i'urtlier,  out  e  tie- 
data  reqiiireriicnts  for  rcgistratiot!  h.ive 
been  duly  est,;!. li.shed.  i:i',\  will  nvit 
rwjtiirc  .s!il»n::ssion  of  aii\  additioti;]! 
health  elfents  and  e.vposuri'  data  as  part 
of  a  new  wiivt-r  appli(..itior\ 

VIII.  Other  Issues 

Elhvl  has  stated  that  crluiii  u!in-r 
i:oj'.sideratIons  .itid  data  associated  uith 
MMl'  use  should  !»»•  taken  into  account 
by  the  Administrator  in  nlili/.iii;;  die 
disr.nlion  .lulliori/.eil  uitder  st:i.'tii.;i 


""II  there 


.mv  oMsun  why  Lil.w  woi  d  prefe! 
u<  r.-inplere  -he  st.mdard  s<-)  of  Tier  2  h'sts  ,ind 
s;il)rnit  such  iesls  jirinr  to  imposition  of  tVrther  .1.,' 
rftqiorenients,  tl'A  is  wiilinf;  in  (,he  alttrniifive  to 

itnposj' additional  testinKrftpiIrejncr.tsurde' Tier 
1  prrn  iihirp^ 
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211(f)(4).  These  issues  include  (1) 
decreased  emissions  of  toxic  air 
pollutants  due  to  decreases  in  aromatic 
use  when  MMT  is  substituted  as  an 
octane  enhancen  (2)  decreased  refinery 
emissions  due  to  decreased  reformer 
severity;  (3)  decreased  carbon  monoxide 
(CO)  and  oxides  of  nitrogen  (NOx) 
vehicle  emissions,  (4)  increased  crude 
oil  yield  and  associated  energy  savings, 
and  (5)  decreased  levels  of  tropospheric 
ozone  associated  with  lower  levels  of 
reactive  hydrocarbon  emissions  and 
NOx  emission  decreases. 

Regarding  CD  emission  decreases, 
EPA's  analysis  indicates  that 
examination  of  all  of  the  available  test 
data  on  the  (X)  effects  of  MMT  shows 
a  small  (0.07  gpm  or  2%  of  applicable 
standards^')  decrease  attributable  to  the 
additive.*^  With  the  exceptions  of  two 
vehicle  models,  the  CO  effects  in  both 
directions  were  relatively  small.  The 
most  significant  exception  to  this 
general  pattern  is  the  test  data  from  the 
1988  Ford  Crown  Victoria  5L,  which 
showed  a  decrea.se  of  0.72  gpm  (or  21% 
of  the  standard).  The  other  unusual 
vehicle  was  also  a  Ford  Crown 
Victoria— a  1992  model  with  a  0.3fi  gpm 
decrease  (11%  of  standard).  The  small 
average  size  and  somewhat  erratic 
nature  of  the  CO  decr-ea<;es  seen  in  the 
\ehicle  sample  lead  to  questions  about 
whether  this  small  potential  benefit  is 
likelv  to  af.tuallv  occur  in  the  vehicle 
fleet.' 

EPA  also  examined  NOx  emissions 
<:hang(;s  demonstrated  by  the  data 
which  had  been  suhmitted  by  both  Ethyl 
and  Ford.  The  te.st  data  for  NOx  show 
a  more  substantial  and  more  consistent 
dt'crease  for  thi.s  pollutant  than  was  the 
I  ase  for  CO.  Tiie  average  across  models 
u.is  O.OH  gpm  or  H"U  of  the  standard. 
'I'he  hirgtst  <!e<  n-ases  wer»^  seen  in  the 
105)2  Ford  .Mustang  5A)L  model  and  the 
1088  Ford  Crown  Victoria  r>L  (each 
showing  a  0..f1  gp:n  dec  reasi;  or  3')"r,  uf 
the  .standird).  Othf  r  models  with 
substantial  dei.reastjs  were  the  I'.IHH 
Ford  Taurus  (0.22  gpm  or  22%  of  f!ie 
stand.ird)  ;ii.d  tht;  1092  Ruick  Re-'.al  3.aL 
(0.10  gpm  or  I0"<,  of  the  standarc'l. 

It  is  difficult  to  clearly  determine  the 
effects  w  hich  .NOx  decreases  of  this 
magnitude  might  have  on  tropospheric 
ozone  cuni.entrations,  sinv;e  sue  ii  effects 
are  inPiuenced  h-'avilv  bv  the  mix  of 


"■  '1  lii.v  flnt.:  ^v.l^  1  ;;!i  iil,-:'t:<!  bv  inti-Rra'iilf; 
pr:\>;'i;i)r!n.  sep.ra'ciy  fur  ( l>',ir  a:  il  M.MT  I, !•■!&.  over 
the  full  r;.ngtr  of  mllfajjc  for  wkU  b  lid's  vvrre 
•iv.iiUbii-.  Inking  th>?  liitfprencp  b<-ivvprn  fuel  grojps 
within  moiipls  to  g«>i  d  model -bv  model  pffei.t,  •tnd 
thrn  averaging  lht»p  pffetii  ovpr  model  gmijps. 

•*•  For  a  corr.ploie  description  the  reader  is 
referred  to  .Air  Docket  A-93-26.  Il-A-H.  ■■E\.ideii(e 
of  CO  and  NOx  Emi.ss'on  DDi;rpaM»s  Aftib.itable  to 
.MMT  in  Durability  Ti-iting  Data" 


ozone  precursors  and  the  atmo.spheric 
chemistry  of  particular  non-attainment 
areas.  Modeling  studies  performed  by 
EPA  have  shown  that  NOx  reductions  in 
NOx  limited  areas  can  significantly 
reduce  regional  ozone  levels.  However, 
although  the  regional  ozone  decreased, 
some  urban  areas  showed  slight 
increases  in  ozone  levels.  It  is  not 
possible  to  quantify  the  degree  of 
reduction  in  ozone  associated  with  the 
introduction  of  MMT  in  general  because 
many  factors  affect  ambient  ozone.  In 
order  to  achieve  such  a  quantification, 
individual  cities  would  need  to  be 
analyzed  to  determine  their  VOC/NOx 
ratios  and  the  mobile  source 
contribution  to  those  ratio.s. 

EPA  has  therefore  concluded  thai  it  is 
likely  that  in  certain  NOx-Hmited  areas, 
ambitait  levels  of  ozone  would  decrease 
based  on  the  expected  NOx  reductions 
resulting  from  MMT  use.  It  is 
i.Ti possible  to  quantify  the  exact  degree 
of  these  decreases  or  the  magnitude  of 
the  area  which  would  be  affected."^ 

Ethyl  indicates  that  "use  of  the 
Additi\e  will  result  in  as  many  as  25 
fewer  ru near  ciises  [emphasis  in  the 
origiiK)!]  attributable  to  automotive 
exhaust  over  the  109.')-2010  span." 
Although  OPvD  has  not  independently 
verified  Eth\!'s  cur.-ent  .tnalysis,  it  is 
nevertheless  possible  to  evaluate  their 
analysis  by  taking  it  at  face  value. 
Signific  nnt  uncertainties  are  inherent  in 
any  prediction  of  a  net  change  in  cancer 
risk.  For  example,  there  are  various 
motifHs  and  assimiptions  underlying 
csliincted  changes  in  ca.'-cinogen 
exposures.  Assumptions  must  be  made 
retrirding  the  composition  of  gasoline  at 
(liiltTRnt  times  in  tiie  future;  proje<;ted 
flee!  emissions  must  be  estimati^d  based 
on  measurements  from  a  few  vehicles; 
the  irfpact  of  M.MT  on  such  emissions 
must  he  estitnated.  In  addition,  the 
relaticnship  of  changes  in  emissions  is 
nssiirT;'d  to  be  related  to  population 
exposure  levels. 

Cani;er  risk,  vvhetlier  characterized  in 
li'mti  of  the  number  of  cases  in  the 
eiitira  r.S.  popiil.ifioii  or  in  terms  of 
ii;Ji\)dii;;l  unit  ri.sk  ostiniates,  also  has 
inhem;))!  uncertainties.  According  to 
Ethyl^  the  predif:ted  reduction  in 
estimated  cancer  cases  is  O.fi  to  2.0  (  ascs 
pi.-r  yfar.  Tiiese  represent  upper  botind 
estiuiiiies.  and  thus  the  true  impact  is 
v(-iy  UnlikeK  to  lie  higher  and  may  in 
fact  \ie  less.  Ethyl  also  predirrts  that  the 
(  hangt's  in  t!ic  prohahilitv  of  an 
individual  contracting  earner  is  lovvuruil 


"  I'*  ei  ( :or.ipif>p  .ioscr:  prion  d'M\  rp<p<jn>c  To 
V.h\  111  oni(rcn!."i.  the  redder  i.s  referred  to  Air 
Doc  ket  A-93-2t},  II-A-1 5.  '  ORDs  Rc-jponse  to 
P;iblii:<;o.T,mertts  on  the  Referpnrpronrentr.i',:''n 
for  M.ir.gi.!iP!;p  ,-4nd  or.  tlie  Draft  OR'.)  Risk 
.A->.pss|.'.p;itof  M.MT" 


with  MMT  use  from  about  12  cases  per 
100,000  to  6  cases  per  100,000.  Again 
these  estimates  represent  upper  bounds, 
so  the  true  risk  to  an  individual  would 
not  be  expected  to  be  higher  and  could 
well  be  lower.  In  any  case,  the 
individual  risk  level  remains  in  the  10- 
5  range.  Relative  to  the  uncertainties  in 
the  cancer  risk  estimates  as  well  as  in 
the  emission  and  exposure  aspects  of 
Ethyl's  analysis,  the  magnitude  of  the 
claimed  change  in  risk  is  comparatively 
quite  small. 

The  accuracy  of  these  estimates  also 
depends  very  much  on  the  estimates  of 
decrea.sed  aromatics  use  for  individual 
refiners.  Very  significant  changes  are 
taking  place  in  the  refining  industry  to 
comply  with  various  aspects  of 
programs  being  implemented  pursuant 
to  the  1990  Clean  Air  Act  amendments. 
Programs  such  as  the  introduction  of 
"reformulated  gasoline"  will 
dramatically  change  the  overall 
chemical  and  physical  properties  of 
gasoline.  Thus,  estimates  of  aromatics 
u.sage  associated  with  refining  are  even 
more  highly  speculative  over  the  next 
several  years  as  these  progra.ms  are 
i.mplemunted. 

In  any  case,  it  is  not  possible  to  weigh 
these  predicted  changes  in  cancer 
iiK  idence  or  in  ozone  formation  against 
the  (oncerns  which  have  been 
explained  above  in  relation  to  incmastrd 
manganese  emissions.  Therefoi^,  the 
Agttncy  disagrees  with  EthvKs  claim  that 
it  can  be  shown  scientifically  that  a  net 
public  health  benefit  results  from  the 
use  of  MMT  in  unleaded  ga.soline. 
While  the  Agency  agrees  that  such  risk- 
benefil  comparisons  can  be  important, 
the  present  data  are  inadequate  forthi's 
purpose.  With  regard  to  the  potential 
risks  associated  with  inhalation 
exposure  to  manganese,  the  Agent  y"s  . 
Risk  Assessment  as  described  above 
indicates  that  there  are  insufficient  data 
to  conclude  quantitatively  whether  die 
int.reased  use  of  MMT  \vill  (or  will  not) 
increase  public  health  risk.  With  regard 
to  the  potential  reductions  in  cancer 
incidence  and  tropospheric  ozone  levels 
assot.iated  v.ilh  MMT  use  claimed  by 
Eth\l,  the  above  analysis  indicates  tliat, 
while  reductions  are  possible,  the  data 
are  too  sparse  to  provide  reasonable 
quantitative  estimates  of  the  magnitude 
of  such  reductions.  The  estimated 
cancer  reduction  is  not  truly  discernable 
as  a  quantifiable  benefit.  This  is  because 
relative  to  the  unf;ertainties  in  the  ^ 
cancer  risk  estimates  as  well  as  in  tlit;  - 
emission  and  exposure  aspects  of 
Ethyl's  analysis,  the  estimated 
magnitude  of  change  in  risk  is  quite 
small,  even  when  based  on  the  "upper 
bound"  cancer  estimates.  For  ozone,  it 
is  not  po.ssible  in  general  to  quantify  the 
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degree  of  reduction  associated  with  the 
iiitroduction  of  MMT  because  many 
factors,  including  local  volatile  organic 
compound  (VOC)/NOx  ratios  affect 
ambient  ozone  levels.  To  achieve  a 
quantification,  all  appropriate 
individual  cities  would  have  to  be 
analyzed. 

IX.  Decision 

As  previously  discussed,  the  Agency 
interprets  section  211(0(4)  of  the  Act  as 
establishing  a  two-stage  process  for 
evaluating  waiver  applications.  The  first 
stage  requires  that  EPA  determine 
whether  an  applicant  has  met  its  burden 
ot  demonstrating  that  a  fuel  does  not 
cause  or  contribute  to  a  failure  to  meet 
regulated  emission  standards.  Unless 
KPA  finds  that  the  waiver  applicant  has 
met  this  burden,  a  waiver  may  not  be 
,    granted.  The  second  stage  of  the  process 
reflects  the  discretionary  nature  of  tlie 
waiver  authority  provided  to  the  EPA 
Administrator  by  the  statute.  In  this 
second  stage,  the  Administrator  may 
consider  other  factors  in  determining 
whether  granting  a  waiver  is  in  the 
public  interest  and  consistent  with  the 
objectives  of  the  Clean  Air  Act.  In  this 
-stage,  the  Administrator  has  broad 
discretion  in  selecting  the  issues  to  be 
examined  and  in  balancmg  the  potential 
positive  and  negative  inijwcfs  of  a 
waiver. 

For  purposes  of  the  pending  waiver 
ajiplication.  as  remanded  to  EPA  by  the 
D.C.  Circuit  Court  of  Appeals  and 
resubmitted  by  Ethyl.  I  determined  on 
November  30,  1993  that  use  of  Ethyl's 
product  HiTEC  3000  in  unleaded  " 
gasoline  at  the  specified  concentration 
will  not  cause  or  contribute  to  a  failure 
to  achieve  compliance  with  vehicle 
emission  standards.  The  data  and 
;malysis  upon  which  this  determination 
was  based  are  described  in  Section  IV 
above.  The  data  submitted  by  Ethyl  in 
connection  with  this  waiver  application 
satisfy  all  of  the  quantitative  criteria  for 
determining  whether  an  additive  will 
"{au.se  or  contribute"  to  a  failure  to 
meet  emission  standards  previously 
utilized  by  EPA.  As  noted  above,  EPA 
has  serious  reser\'ations  concerning  the 
l)resent  suitability  of  these  criteria.  In 
light  of  the  intractability  of  the  nation's 
air  poUution  problems.  EPA  is 
considering  adoption  of  new  criteria 
which  would  be  utilized  in  assessing 
future  waiver  applications.  However,  for 
[)urposes  of  Ethyl's  present  application. 
i;P/\  concluded  tliat  it  would  not  be 
appropriate  to  make  the  required 
determination  concerning  emission 
effects  by  utilizing  a  new  methodology 
or  new  criteria  concerning  which  Ethyl 
was  not  afforded  any  prior  notice.  My 
decision  that  Ethyl  has  met  the  reqni.site 


statutory  burden  for  purposes  of  the 
present  waiver  application  is  also  based 
on  the  Agency's  assessment  of  the 
newest  data  provided  by  Etliyl  on 
newer-technology  vehicles  which  do 
not.  when  evaluated  separately,  indicate 
any  statistically  significant  increase  in 
regulated  vehicle  emissions. 

The  Agency  remains  concerned  about 
the  possible  effects  of  fuels  containing 
MMT  on  the  functioning  of  onboard 
diagnostics  (OBD)  equipment.  At  the 
time  that  EPA  completed  the  assessment 
of  emissions  issues  underlying  my 
finding  concerning  emissions  on 
November  30,  1993.  the  evidence  to 
support  the  assertions  by  automakers 
that  MMT  Muuld  prevent  the  oxygen 
sensors  in  OBD  systems  from  operating 
properly  was  quite  limited  and  these 
assertions  had  not  at  that  time  been 
tested  in  any  actual  vehicles  utilizing 
OBD  systems.  I  expressed  concern  about 
the  effect  of  MMT  on  OBD  systems  at 
that  time,  and  indicated  that  if  EPA 
ultimately  concluded  that  MMT  could 
prevent  proper  functioning  of  OBD 
-systems,  the  Agency  would  consider 
appropriate  action  under  Clean  Air  Act 
•section  211(c).  Since  that  time,  the  Ford 
Motor  Company  has  submitted  further 
research  involving  use  of  fuel 
containing  MMT  in  an  actual  vehicle 
equipped  wiih  an  OBD  system,  which 
Ford  contends  demonstrates  that 
matigane.se  oxides  resulting  from  MMT 
use  prevent  the  oxygen  sensors  in  its 
OBD  systems  from  functioning  properiy. 
EPA  intends  to  fully  investigate  the 
significance  of  these  findings.  If  further 
investigation  supports  the  concerns 
expressed  by  Ford  and  other 
automakers,  EPA  intends  to  initiate  an 
appropriate  rulemaking  under  section 
21l(t.). 

Since  I  determified  that  Ethyl  had  met 
its  burden  regarding  the  "cause  or 
contribute"  finding  required  by  the 
statute,  the  Agency  has  been  reviewing 
other  issues  bearing  on  the  exerci.se  of 
my  di.scretionary  authority  to  grant  or 
deny  Ethyl  the  requested  waiver  for  use 
in  unleaded  gasoline,  focusing  in 
particular  on  the  potential  effects  of 
niangane.se  emissions  resulting  from  use 
of  MMT  on  public  health  and  welfare. 

The  Agency  remains  concerned 
regarding  the  issue  of  manganese 
eniis,sions  from  vehicles  utilizing  fuels 
iX)nlaining  MMT.  From  a  hazard 
identification  perspective,  manganese 
can  clearly  be  toxic  to  the  central 
nervous  system,  the  respiratory  system, 
and  the  male  reproductive  .system.  The 
level  of  manganese  which  may  safely  be 
breathed  over  a  lifetime  is  not  known 
with  precision.  EPA  has  a.ssessed 
potential  health  risks  associated  with 
potential  exposures  utilizing  a 


Reference  Concentration  (RfC).  which  is 
defined  as  an  estimate  (with  uncertainty 
spanning  perhaps  an  order  of 
magnitude)  of  a  conUnuous  inhalation 
exposure  level  for  the  human 
population  (including  sensitive 
subpopulations)  that  is  likely  to  be 
without  appreciable  risk  of  deleterious 
noncancer  effects  during  a  lifetime  of 
exposure. 

Beginning  with  e.xisting  data  on  the 
effects  of  manganese  exposures,  the 
Agency  utilized  its  standard  procedure 
to  develop  a  verified  Reference 
Concentration  (RfC)  of  0.05  ng/m^.  In 
response  to  comments  and  criticisms  by 
Ethyl  and  others,  the  Agencv  th.!;i 
utilized-a  variety  of  additional 
techniques  to  consider  potential 
alternative  RfC's  based  on  additional 
data  from  the  occupational  exposure 
study  on  which  the  current  RfC  is  based 
(discussed  in  detail  in  Section  Vl-B-4 
above).  The  techniques  judged  by  EPA 
scientists  to  be  most  appropriate 
produced  alternative  candidate  RfC's 
ranging  from  0.09  to  0.2  ng/m'.  Since 
any  formal  revision  of  the  present 
verified  RfC  of  0.05  ^g/m3  based  on  the 
ORD  reassessment  will  occur  in  the 
future  and  could  not  be  compluted  prior 
to  the  deadline  for  this  decision,  I  have 
evaluated  the  potential  health  effects 
associated  with  use  of  MMT  in 
unleaded  gasoline  based  on  all  of  the 
likely  values,  focusing  in  particular  on 
a  potential  alternative  RfC  of  0.1  jig/m' 
and  the  pre.sent  RfC  of  0.05  jig/m '. 

Utilizing  the  newest  and  most 
accurate  data  available  on  personal 
exposures  to  particulate  emissions  ol 
manganese  from  vehicular  sources. 
Agency  scientists  also  prepared  an 
exposure  analysis  in  which  they 
attempted  to  predict  the  range  of 
increases  in  personal  exposure  to 
particulate  manganese  that  would  occur 
in  Riverside.  California  urban  areas  if 
MMT  were  to  be  used  in  ail  unleaded 
ga.soline.  If  MMT  were  utilized  in 
unleaded  gasoline  at  the  specified 
concentration  in  urban  areas  similar  to 
Riverside.  California,  tl;e  Agency's 
exposure  assessment  predicts  that  tin: 
exposures  of  forty  to  fifty  percent  of  the 
population  in  such  areas  to  airtmrne 
manganese  levels  would  exceed  the 
pre.sent  verified  RfC  of  0.05  Mg/m'.  and 
the  exposures  of  five  to  ten  perr:ent 
would  exceed  manganese  levels 
exceeding  a  potential  alternative  RfC  of 
0.1  ng/m'.  Although  it  is  impossibh.  to 
state  whether  a  health  ri.sk  would 
definitely  exist  at  the  projected 
exposure  levels,  neither  can  the 
po.ssihility  of  such  a  risk  be  ruled  out. 

It  is  reasonable  to  anticipate  that 
persons  living  near  major  thoroughfares 
and  in  inner  cities,  often  among  the 
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most  economically  disadvantaged 
Americans,  will  be  disproportionately 
represented  among  persons  with  higher 
manganese  exposure.  Moreover,  there  is 
reason  to  believe  certain  subpopulations 
such  as  the  young,  the  elderly,  and 
persons  with  certain  preexisting 
conditions,  such  as  Parkinsons  disease, 
might  be  more  susceptible  to  any 
.ndverse  effects  of  manganese  exposure. 

Certain  occupational  groups  who 
work  in  proximity  to  vehicular 
emissions  such  as  toll  takers,  parking 
garage  attendants,  traffic  policemen,  taxi 
dispatchers,  and  service  station 
attendants,  are  represented  in  the 
Agency  .s  exposure  estimates  only  to  the 
extent  of  their  prevalence  in  the  general 
population.  These  occupational  groups 
would  likely  experience  manganese 
exposures  attributable  to  MMT  use  near 
or  even  exceeding  the  highest  predicted 
exposures'*''.  1  realize  that  if  Ethyl  is 
granted  the  requested  waiver,  MMT 
would  not  be  utilized  immediately  in  all 
c'lngcsted  urban  areas.  Some  of  the 
jirbon  areas  with  higher  vehicular  usagi; 
are  aieas  which  will  be  niquired  to 
begin  using  a  cleaner  gasoline  referred 
to  as  "refonruilated  gasoline"  beginning 
in  1995.  If  F:-thyl  were  to  olyt.iin  the 
waiver  under  •^!>'''.,..  ^i  Ji.'(4)  which  is 
the  subject  of  (his  decision,  MMT  could 
not  be  used  in  reformulated  gasoline 
unless  and  until  Klliyl  obtained  an 
additional  waiver  under  Clean  Air  A(  I 
stsction  2n(k](::)(D).  Huucver,  I  am 
nin'ertheless  contc^rnetl  about  the  effects 
of  potential  M.Ml'  use  in  an-ns  nK)uir('<l 
to  utili/.e  refoiiiKil.ited  gasoline,  both 
bi'c.niise  a  waiver  under  Miction  21  l[ill4) 
(it -the  .\(,t  is  a  liei css.irv  pren!(|iiisite  !o 
tin?  use  of  MMT  in  either  (onvtjiition.il 
or  relornnd.itt'd  giisoiine  .uul  because 
i  thyl  has  m;i(!(!  it  (Jenr  th.:t  it  does  not 
se(;k.lhe  |)i<;sei'l  u;ii\ersole|\  to  per:!iil 
lisi;  in  I  onvenliouiil  j^.isoiine. 

I.have  coui  huied  based  on  the 
assessuiijiits  preji^red  by  I;PA  siieii'isis 
liiat,  if  I  were  lo  Jijiprovt;  use  ol  MM  I" 
in  unle.if'ed  g.isoli;ie  ,it  i!ie  spei  ified 
I  on<;i>r.tni'ion.  ;i  s!;4nili(.anl  nuiulier  ol 
persons  (.ouK!  iherejjv  be  expor^etl  to 
manganese  i.ont.enti.itions  in  the 
;::ni)ienl  ;iir  whii.li  approac.h  orexi ceil 
t!;e  I  u:?-"'i  U)''  '■■  ih,.  ( .uidid.ite  j^lCs 


"'  I  !io  A;.;i'!u  \  ii:iili/i .«.  l!i.!l  I'xpD.siiri".  !i| 
■  :i.HlH..i'(:M'  lii'l-miMJ  .11  '  Opt.lhilf  in  IHriil  11I.1,' 
'■u!ie'ri.i!  cir  iii:f::i|>.i;:'>!:.J  i:n!ilr\t.s  »i!l  (ilti';i 
'  iniiHV.ii^liy  t-xri-i  (1  ilii-  Ii'»:Im  Diiviiliiud  hv  II'A 
'■•  \nt>f  i,(  1  r|iljl)!r  li.l.s  for  llir  )4i.,!i»ii>l  j)0|)iil.i!;i)n 
I  111'  i'\|.il;lishiiiinil  III  .ii)|iii![)Ti.,|c  !;i!;i;v  ;.  ' 
nt  1  ii|i.,!i,iil,il  I'XiMiMirt"-  III  n:.uiv;;i'ii'M-  iv  .fi  nil...  ' 
'•■i()Hr.itL'  pr<i(  (?ss  Iruni  lli(>  I'st.ilil.vhnuiM  iil  .,n  Kli; 
I'ui  Uu;  t;i'Hi'r,i'  iiopul.itioii.  \.'\i  •iliili  >,•*.  I  <lii  i'lul 
In.'lii-vi'  i!  Willi  Id  l)i:  .i;>].riijiii.ilr  10  1  iri-  |iIcIkIv 
ii'sri'ji.iril  ;hi'  i,l,"lit'.ii(Pi|  ,,'  ■.iilis'.inl,.!;  ,ni  rf-i..." 
.iitiliTiniiN  III  in.iP^.i]ii.M.'  i>xp)isii.ii«  !fit  +  i*rl;i!'i 
I  .lIl•^l)ri^■^  III  wurKu.n  Aiiiith  .ins  whi'n-  'm  h 
l.iTi'isril  ■Apii'.iiri'  vvii.lii  h<  .ilIrHjiil..lilr  sun  1 
.  ppMH.il  ii!  MM  I  usij 
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described  in  the  risk  assessment. 
Although  ail  risk  assessments  have 
some  degree  of  uncertainty,  in  some 
cases  it  is  reasonable  to  conclude  that 
the  risk  of  adverse  health  effe<:ts  is 
either  very  great  or  very  small  because 
estimated  exposure  levels  are  either  far 
above  or  far  below  a  potential  health 
effect  level.  However,  this  is  not  the 
case  with  MMT. 

Although  it  is  not  possible  based  on 
the  present  information  to  conclude 
whether  spei.ific  adverse  health  effects 
will  he  associated  with  n)anganese 
exposures  in  the  yicinitv  of  or  ex(  ending 
the  RfC,  neither  is  it  possible  to 
conclude  that  adverse  heaiii  effec.ts  will 
not  In?  assoi  iated  with  sucii  (xposures. 
Moreover,  it  is  likely  that,  if  adverse 
elTects  do  0( cur  as  a  result  of  MMT 
usage,  Such  effects  will  be  sii!)t!e  and 
difiicull  to  detect.  In  these 
(  ircunisinnces,  I  am  very  rehict.mt  to 
(.on(iu<a  a  m.issive  experinumt  in  whi(  h 
tile  (.itixens  of  numerous  Amerii.an 
i:iti('s  are  subjected  to  tlie  additional 
exjjosuros  lu  particulate,'  ui.'inganese 
asso(  i.iled  wilh  .MMT  use. 

I  am  evvare  of  the  proposal  b\  Klliyl 
that  EPA  conditionally  grant  its  w.nver 
;ip|)li(  ,ilion  forlliTIX:  :i()()0,  vvitii 
conditions  which  would  nHjuiie  Klhyl 
to  devejoj)  in  a  s[)e(:ified  period  thi; 
iidditioii.il  lieallh  effects  ;ind  exposure 
data  necessary  to. address  present 
uncert.iinties  in  the  risk  assessu'.ei,!. 
riMjuire  lithyl  to  condut  !  aiubiei)t 
monitoring  of  pa;ticulate  manganese 
levels  ill  certain  (  ities  wliiire  unleaded 
gasollnl'  conlainiiig  M.MT  would  be 
sold.juld  jirovide  lor  piompl 
uitlidiav^.d  of  IlilTC  .iOOO  from  ll;e 
market  in  the  event  that  ambic-nf 
liioiiitoiiiig  v\t!re  to  demons'ir.ile 
airhnnie  ii;an)';inese  levels  exceeding  a 
spei  ifi»}(l  level  of  I  (ini  t'rn  U\\},.  0.1  |i;.;/ 
m  ').  I  iQvvcner.  1  believe  that  tlu- 
additio^i.il  iidonn.ilion  on  healtli  e'iects 
.ind  exposuie  ne(.(!ssary  lo  provide 
g;e,iter  assurance  that  inaiigaiiese 
einis'.ii)i;s  Ironi  M.MT  usi!  will  not 
jeoji.inli.'.i'  juibiic  li(  .-illli  should  be 
provided  lielore  I  decide  vvln^tiier  to 
expose  .Niiiei'iiaiis  to  sucb  fiuiissious  on 
even  .1  ie!ii|ioi;)ry  basis.  Moreover. 
i:!li\i"s,pn)po-.a!  to  monitor  .inihienl 
CAposnie  Irvels  would  not  assure  thai 
personal  exposiees  (  x(  ending  the 
s|)e(.ified  threshold  do  not  oci  ur.  The 
\A\\  risk  assessnteiit  m.ikes  it  cle.irthat 
a  siibsljinli.d  ])orlion  of  the  pojiidalion 
exp(jse<!  to  airliorne  niangauese  .is  a 
H'suil  ()i  MM  T  use  vvoidd  be  expected 
toe    ptjrieiici;  persoii.il  exposmes 
e\(:i'ed|ug  ine.isiireii  .uuhient  exposure 
le\e!s. 

I  rei  oy;in/e  tha!  i!:.,;;  .-.re  •  or"" 
lieiielll>-  lll.it  will  be  likely  to  .ici  lai 
I'   1111  .ippiltv.ll  ot  MM  r  use.  l;i  .iddi'i(,U 


to  the  obvious  economic  benefits 
associated  with  reductions  in  petroleum 
use  and  in  fuel  prices,  there  might  .ilso 
be  some  favorable  health  and 
environmental  effects.  It  is  probable 
that,  if  MMT  use  were  to  result  in 
reduced  NO\  emissions  from  motor 
vehicles,  this  would  be  accompanied  by 
some  site-specific  decreases  in  ozone 
formation.  The  small  decreases  in 
cancer  risks  claimed  by  Ethyl  are 
considerably  more  speculative  and. 
cannot  be  quantified  with  existing 
information.  In  any  case,  it  is  not 
possible  for  me  to  weigh  any  modest 
hypothetical  decrease  in  cancer  ri.sk  or 
limited  site-specific  ozone  benefit 
against  a  risk  of  effet.ts  on  the  nervous 
sy.stem  that  could  significantly  decrease 
the  quality  ol  lifu  for  a  large  number  of 
individuals,  hi  addition,  EPA  is  or  will 
be  taking  a  number  of  other  actions 
under  the  Clean  Air  Act  to  reduce 
emissions  of  carcinogenic  air  pollul.-.uls 
and  to  limit  ozone  formation."^ 

Based  on  the  EPA  analyses  descrilK-d 
in  this  de(,ision  and  on  the 
administrative  reconl  com  pi  hid  by  KPA 
as  p.'irt  of  this  decision,  I  have 
concluded  that  there  is  a  reasonable 
basis  for  con(;e!n  about  the  effects  on 
publi(,  huallh  that  (.ould  result  if  KPA 
were  to  approve  use  of  MMT  in 
uiile.iiU:d  g.isoline  pursuant  to  l-^thyrs 
aiiplication.  I  have  .also  conclud»'d  that 
liie  actual  and  hypothetical  benefits 
which  coulii  at  I. rue  from  MMT  use  aic 
insuiTi(.ieiil  to  outweigh  the  concerns 
H'garding  potent i.il  iidvi;rse  lieallh 
ellects.  In  (  ircu;nstaiu:(is  where  there  is 
.su}>st.".nlial  uiH  i-it.)inty  regarding  the 
nature  of  poleiili.il  licallh  elfects  vvhi<  h 
would  result  il  ;i  hml  additive  waiver 
were  ap[)iovcd,  the  burdtMi  of  resolving 
si!<  h  uncert.iinties  should  fall  on  the 
w;iiver  applicant  rather  than  on  the 
piiblii;.  ■|"his  poli(  v  is  (.(Jiisistent  with 
the  general  po!ic\  est.iblisbed  by  the 
let.ently  iiromiilgated  health  (!ife(  ts 


■'   l-iir  .".ijiiip't',  ii'iti!..!ii)M.s  in  ii'vfl^nl 
I  iiiJiiii^i'iiH  ji.iijii  .il. Ill's  will  ,ii,cnii'  Hill'  lo 
iimln)l.s  pi.i-  .'iliin  i!;0',.l  siiiliir  (TiS  I-'K  11120. 
.^ll);ll^l  21.  ri'Hl).  |.!c.lui  linns  in  c'ri.iiui;;i'nii  iii>ii 
n:)!-.;!!!!!^  lr\:-<i  \i  V,  ■<■;::■. ^io^^  ;ifUT  ihn  yi^'ir  'MW] 
will  iiii  r;ir  .,?  ,1  :i... ;,l|  ii!  ri'!;u l.il ion.s  r('i]iiir:ri>;  I'lr 
iiilrniiiii  iiiiii  1)1'  irliKa.ul.ilnil  ^.i^olinr  in  I'JH'i 
pnjnii.t^.ili-1  niiil'T  ^i.'i  tion  Iil  ll)k)  i;l  lllu  All  .i.s 
:.iniM)i1iMi  i;!  I't'.in  i">!i  J-K  77K),  t-"i'l)rii.iry  Hi.  I'l'l-;! 
.iiiit  .IV  ,i  n"-nl<  of  li.o  .■\jvili  v's  vrhlcio  h.i.irii 
irf,i.|>n;;L>i)ii.s.sions  rpj;iil.)linnN  (59  I'K  11.21)2,  April 
II,  ei'.H).  lil'.V  l:.is  .ilri.'.iiiy  is.sui'ii  lij,litiii  uiilpipr 
sl.i.iiil.ini  lor  NOv  ,i>  ii'ipiiiiui  iimlrr  llio  new 
.luii'i'.ir  iM'.'s,  iiiiil  I'ilnri'  nziiiH!  s!;ilp 
I'l.p'i  nil  v.li.iinn  j)l..:.v  will  ;!iiijrns.s  olIiiTr  NO,. 
ii.nlri)!  sli.ili;)^ir!.s.  I;i  .uliliiiiiii,  llip  reciMilly- 
p'oiiiiiljfriliMi  i.'nii.iii'  I'll  I'liii.ssiun  |/M  prnj;riiin 
ri  j;u!.i*ii)ji^  ioi  1 1',  '^i  ^vl  ;  inir  i'sl,i1jli>.h  ;i  jiiTforrii.irii  i 
.si.imirt.'.l  ;ii  inli.i  I-  il.  !,».■  W)\  iMiiis>i(iii.s  in  iho 
ii'iiri"  ••..riiiiis  ii/oiii'  iiiiM.itt.iiMiiirijI  iiro.iS  Ki.'j^.inliiiK- 
ki.ilii)i;.in  sDiin.c  nii'tMl  -tr.ili'^jics,  iitlirr  provisions 
111  !(ir  .'\i '  I  .I'l  for  .1  Itvi'  ir.'lliiin  'on  NOi  ii'ilm  luin 
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testing  rule,  which  requires  that 
manufanturers  of  new  fuels  or  fuel 
additives  complete  all  necessary  testino 
prior  to  registration. 

Therefore,  for  the  reasons  set  forth 
above,  utilizing  the  discretion  afforded 
nu>  under  section  211(f)(4)  of  the  Act.  I 
;iin  today  denying  Ethvl's  request  for  a 
uaiver  of  the  section  2H(f){i) 
prohibitions  against  the  use  of  MMT  in 
unleaded  gasoline.  As  previously  stated 
in  this  decision,  should  Ethvl  wi'sh  to 
undertake  research  intended  to  alleviate 
the  present  uncertainties  concerning  the 
adverse  health  effects  which  could  be 
as.sociated  with  the  u.se  of  MMT  in 
unleaded  gasoline,  the  Agency  will 
work  with  Ethyl  to  resolve  the  details  of 
the  needed  re.search.  If  Ethyl  decides  to 
undertake  the  research  wln'ch  is  needed 
and  which  would  likely  be  required  in 
any  case  to  register  MMT  for  unleaded 
gasoline  under  the  Agency's  recently 
promulgated  fuel  and  fuel  additive  ' 
health  effects  testing  regulations,  EPA 
will  reconsider  granting  a  waiver  to 
Ethyl  at  that  time. 

EPA  has  determined  that  this  af:tion 
does  not  meet  any  of  the  criteria  for 
classification  as  a  significant  regulatory 
airtion  under  E.xecutive  Order  12«6fi. 
Therefore,  no  regulatory  impact  analysis 
IS  required.  This  action  is  not  a  "rule" 
as  defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  because  EPA 
has  not  published,  and  is  not  required 
to  publish,  a  Notice  of  Proposed 
Rulemaking  under  the  Administrative 
Procedure  Act.  5  U.S.C.  55.3(b),  or  any 
o!  her  law.  Therefore.  EPA  has  not      " 
prepared  a  supporting  regulator>' 
Hexihility  analysis  addressing  the 
impact  of  this  action  on  small  entitie.s. 

This  is  a  final  Agency  action  of 
national  applicability.  Jurisdiction  to 
review  this  action  lies  exclusively  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Under  .section 
■i07(b)(l)  of  the  Act,  judicial  review  of 
this  action  is  available  only  by  the  filing 
nf  a  petition  for  review  in  the'u.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  August  17, 
1994.  Under  section  307(b)(2)  of  the  Act, 
today's  action  may  not  be  challenged 
later  in  a  separate  judicial  proceeding 
brought  by  the  Agency  to  enforce  the 
statutory  prohibitions. 
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Dated:  July  13,  1994. 
Carol  M.  Browner. 

Administrator. 

U-R  D<K..  94-18941  Fil.nl  «-H,-94.  6  4S  dmi 
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(OPP-O0359A;  FRL-4903-6] 

Memorandum  of  Understanding; 
Amendment 

AGENCY:  Enviromnental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availdhilitv. . 


SUMMARY:  The  June  4,  1993 
Memorandum  of  Understanding  (MOU) 
between  the  Food  and  Drug 
Administration.  Public  Health  Service 
Department  of  Health  and  Hum;)n 
Services  and  the  Environmental 
Protection  Agency  regarding  the 
regulation  r!  liquid  chemical  gerrnicidus 
for  u.se  on  medical  devices  was 
amended  on  June  20,  1994.  The 
amendment  revises  the  disclaimer 
statement  required  on  the  label  of  ail 
general  purpo.se  disinfectants  intended 
for  use  on  devices  other  than  critical  or 
senn-critical  devices.  This  notice 

announces  the  availability  of  the 
amended  MOU. 

FOR  FURTHER  INFORMATION  CONTACT:  B\- 

mail:  Juanita  Wills  (7o05C),  Registration 
Division,  Environmental  Protection 
Agency,  401  M  St..  S\V..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  250,  Cn,-.stal  Mall  #2.  19'M 
Jefferson  Davis  Highway,  Arlinoton.  VA 
(r^;^)  305-6661. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  This  document, 
along  with  the  amended  Memorandum 
of  Understanding,  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Hoard  at  9  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  By 
modem  dial  (202)  512-1387  or  call  (202) 
512-1530  for  disks  or  paper  copies.  This 
file  is  also  available  in  Postscript. 
WordPerfect,  and  ASCII.  The 
Memorandum  of  Understanding  is 
available  in  Wordperfect  and  ASCII. 

List  orSubjcx:ts 

Environmental  proto(.ti*»n. 

I)iiti3(i:  July  20.  1994. 

Slephen  L.  Johnson, 

Director,  nriiistmlion  P;v;s/.-7),  Ofju.-o) 
Pfstitidf  Pm^rums. 

H-R  Doc.  94-19776  F.l.td  fi-l(i-94;  8:4';  ami 
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fOPP-34061;  FRL  4902-1] 

Notice  Of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environ.iient.i!  Prote(  tio'i 
Agency  (EPAJ. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
f>(fKl)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodeniicide  Act 
(FIFR,-\).  as  amended,  EPA  is  issuin"  a 
notice  of  receipt  of  request  for  " 

amendment  by  registrarits  to  deli-te  us-s 
m  certain  pesticide  registrations. 
DATES:  Unless  a  reque.sl  is  withdrawn, 
the  Agency  will  approve  tfiese  use 
deletions  and  the  deletions  will  (K-come 
effective  on  November  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Bv 
mail:  James  A.  Hollins.  Office  of 
Pe.sticide  Programs  (750:iC). 
Environmental  Protection  Agoncy.  40] 
M  St.,  SW.  Washington.  DC  2046"o". 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2,  1921  Jefferson 
Davis  Highway.  Arlin«^ton.  V.^  •'■'•'()•> 
(703)305-5761.  " 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Section  6(0(1)  of  FIFH.\.  p.-,,vi<i,.s  tli.ii 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  anv  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
reque.st,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announc  es  nici-ipt  In  the 
Agi^ncy  of  applications  from  registrants 
to  delete  uses  in  the  10  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  l)efore 
.N'oveml)er  15,  1994  to  discuss 
withdrawal  of  the  applications  for 
amendment.  This  90-day  period  will 
also  permit  intere.sted  m'emliers  of  the 
{uiblic  to  interf.ede  with  registrants  prior 
to  the  Ag.mcy  approval  of  tfie  d'lhttion. 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  Nos. 

Product  Name 

Delete  From  Label 

000352-00354 

Benlate  Fungicide 

Mushrooms                                 '       -  -             ,                   -                 •                       > 

000352-0047a 

Bladex  4L  Herbicide 

Sor^.um                                                                                                                          - 

000352-00495 

Bladex  90  OF  Herbicide 

Sorghum,  wheat,  fallow  cropland 

000352-00564 

Benlate  SP'  Fungicide 

Mushrooms 

,     004581-00116 

Kryocide  Insecticide 

Mustard  &  col!ard  greens 

010163-00041 

Prokil  Cryolite  96 

Apples,  beans,  cianberries,  cucumbers,  mustard,  pears,  radi&hes,  strawt)erries,  turnips 

010163-00200 

Prefar  4-E  Herbicide 

Cotton,  grass  seed  crops,  tomatoes 

028293-00125 

Permethrin  RTU  Spray 

Mosquito  control  use 

033560-00021 

PRONONE  20G 

Aquatic  uses 

033560-00041 

PRONONE  Power  Pellet 

Aquatic  uses,  leeks,  shallots 

The   following  Table  2   includes  the  nnnn'S  -md   mJciresscs   of  rwonl    for  nil   ri'f^istniiits   of  the   products   in   Tahlr 
1,  in  sequence  by  EPA  company  number. 

.    Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000352 

004581 
010163 
028293 
033560 


Company  Nanne  and  Address 


DuPont  Agricultural  Products,  Registration  &  Regulatory  Aflairs,  Walker's  Mill,  Barley  Mill  Plaza.  P.O.  Box  80038,  Wilminqton   DE 
19880. 

EH  Atochem  North  America,  Inc.,  Agrichemicats  Division,  2000  Market  Street,  Philadelphia,  PA  19103. 

Gowan  Company.  P.O.  Box  5569,  Yuma,  AZ  86306. 

Unicorn  Laboratories,  1000  118th  Ave.,  North,  St.  Petersburg,  FL  33716.  .  -  "  - 

Pro-Serve,  Inc.,  400  E.  Brooks  Road,  Memphis,  TN  38190. 


III.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  nigistrations. 

Dated:  July  18,  1!W4. 

Daniel  M .  Barolo, 

Director,  Office  of  Pexticidn  Prngrnina. 

IFR  Doc.  94-19778  riled  8-iri-(M;  H:4.'->  ,-mi| 

mLUNG  CODE  65«0-60-F 

[OPP-<M062;  FRL  4902-4] 

Notice  Of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  In  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Proto<:tioti 
Agency  (EPA). 


ACTION:  Notir.e. 


SUMMAFIY:  \n  accordance  with  Section 
6(f)(1)  of  the  Federal  hisecticide, 
Fungicide,  and  Rodenticide  Act 
(FIP'RA),  as  amended,  EPA  is  i.ssuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  November  15,  1994. 
FOR  FUfTTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agencv,  401 
M  St.,  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2,  1921  Jefferson 
Davis  Itighwav.  Arlington,  VA  22202, 
(703)  3a^)-57Gl. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  fi(f)(l)  of  FIFRA,  provides  that 
a  n'gistront  of  a  pesticide  product  may 


at  any  lime  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further . 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  .such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  annoimces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  14  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  li.sted  by 
registration  number,  product  names  and 
the  specific  u.ses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
November  15,  1994  to  di.scuss 
withdrawal  of  the  applications  for 
amendment.  This  90-day  period  will 
also  permit  interested  members  of  the 
public  to  intf^rcede  with  registrants  prior 
to  the  Agency  approval  of  the  deletion. 
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Table  1.  -  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 


000234-00472 
000802-00544 
003125-00117 
003125-00183 
0031 25-00302 
010163-00166 
010163-00169 
010163-00175 
010163-00184 
041CM-00002 


041014-00005 


C-::D1  4-00009 


Product  Name 


C-;'C!4-00G'1 


'G '4-000' 2 


GHIPCO  RONSTAR  50WP  Herbic.de 

Simazine  4G 

MORESTAN  25%  Wettable  Powder 

DI-SYSTON  Technical 

MORESTAN  SOLUPAK  25So  vVenafcie  Po/.aer 

Imid^n  50-WP 

Imidan  50-WP 

Imidan  50-WSB 

Imidan  70-WSB 

Marlate  50  Insecticide  Vvetlatiie  Po.-.dc-r 


Ma'ia'---  Technical  Grade  Me"-on,:':ior 


Marlate -100  Insecticide  Flo.vab'e  Cc  >;-.".;ra!e 


Delete  From  Label 


Mariate  300  M>  thoxvcfi-o.'  Fio.'.abVj 


Ma'  a!t-j  70'  n  Mt';rio<yf:Mor  Dii,,(  Ba-^'j 


Blue  spruce 
Non-crop  areas 
Macadamia  nuts 
Altalfa.  clover 
Macadamia  nuts 
Corn,  citrus 
Corn,  citrus 
Corn.  Citrus 
Corn,  Citrus 

Cranberries,  elevator  tunnels,  farm  Duildmgs.  f^cQ-.t  ca-s  gram  storage 
bins,  gram  trucks,  mushroom  houses,  peanut  warehouses  pet  bed- 
ding, ships'  holds,  forage  crops,  field  crops,  alfalla,  dover,  cowpea  for- 
age grasses,  peanut,  so/beans.  all  references  to  acreraae  &  a^^nat 
uses 

Euaches,  cranberr.es,  durrps,  ee.a'or  tjniels,  far,Ti  tu:!a;'igs  f'e.ght 
cars,  gram  storage  bms.  gram  trucks,  mushroom  hojsf.s.  ro"  igncul- 
tural  land,  peanut  warehouses,  pet  bedding,  pubhc  pa'ks,  sn  po  holds 
standing  water,  all  references  to  acrerage  &  ae-tai  uses 

'.'osqjito  contro:  on  beaches,  dumps,  non  agr.cjlt'jra;  lano.  p^jy,;  parKs 
standmg  water,  cranberries,  forage  cops,  field  crcos.  a;'a:'a  clover' 
cowpea.  forage  grasses,  peanut,  soybean,  pet  beccng.  eievatcr  tun^ 
ne!3,  farm  buildings,  freight  cars,  gram  stcraae  bms  gram  trucks 
mushroom  houses,  ships'  holds,  an  re'eren-f-:  to  .-■.c^e.-^f>  &  ae-iii 

uSl'S  '     '■.  - 

r/o:q_  ;o  .:on;;o:  o-  beacht^b,  r;.7i-s.  r^cn  ag'i.j..-.-.i.  la-.l  t;u:/,c  pj'Ks 
Elar-.diog  water,  canbernes,  fcrage  crops,  fieid  c.-op3.  a'aKa  rtover 
cowpea,  forage  grasses,  pean..t,  so, bean.  p-r.  bod.ji-r^  elevator  ijn- 
nels.  farrr,  bui:a.ngs,  freiQht  cars,  gram  stora^>-  b-i--  oram  t'ucl.3 
mushroom  houses  sh.ps  hok:-.  aii  rev-ences  to  ac:r-,',-;r.  &  -,^.^.-,1 
use;> 

eoa^'->;.,  d.::-r:.    run  ay':„.';..rai  iard.  p„n!::  p.-;-,.   ^^;■■d-g  v.a'^r, 

cranberries,  pet  Deadmg,  eit  ^a'or  l^^.neli,.  Uirr.  b-  .j.-i.-^,  fre-aht  cars 

^  gra  n_ftor:n.;  bns.  q-am  f  ji.>s,  ,r  ,:,h-ocm  houses.  shipV'hoKte  '    '   '' 


'I'l-r    Uilluniii^   T/ihir    -J.    i:;i  UkIcs   the    im-:...-,   jnil    ,;;ii::i- 
1.  i:i  ■;fq;:'M!<,c  hy  i,P.\  I  oinp:,:;.,  mimlirr. 


:i-.  .imI    :,,.     ,1 


:->tra:i-:s   <»t    thf    jir(«!;ii  N    i;i    T.idii. 


;;a';,  rjG 


Table:  2.  -  Rrc^TRANis  Regi-s:^u  A-.3^;-^s  tu_D=  .lt.  U..s  r-^.:. :.  P.  .:  ,.. :  RrcisTRAT-ONS 

Company  Name  and  Address 


0001:64 
C0C802 

UlO't'..3 

i)4'G'4 


RhG-o-Poi:'«.mr  AG  Coi-ipan,.  V^O.  Bo.  1;:C1^.  2  T.W.  A:e«and.r  D-,.e.  Research  Tr-.v.--  r,,, _  r;^;  277C0. 
The  Chas  M  L.ii,  Co  ,  77:!7  u  z  K;^-ici-5.'.o'"  ,  Po-;;,i(vj,  on  '■■7-':8 

MileUnc,  P.O.  Pc.  4&:.(,  8400  ^'awtnor:' ::..Kl,  Kan-.as  Cit,.  r.«0  64'-0 
Govsan  Compar,.  r.O   Box  ;,L.>.,},  Vtima  .AZ  S53CG 
Kmrarie  En'.-'(,r;-,.-c   ],.(     f)  o   Rr »  L,-:-!.  r,  ••,■,,  WV  25143. 


Ml.  lAisliiii^.Slof  !vs  I'ntvisiims 

i  hi'  Aj;t'!;i;_\  lias  au'^nri/rii  K'^i  ,;r,i;  ' 
!(>  x'il  or  (listril)iit«>  prodiii  t  iindi.T  tl;" 
prcv  iu;;siy  approved  i;i4i*"liMi;  |i,r  ,i 
jMriiid  of  18  months  .iH.'f  .ippinv,;]  ni 
ifi''  i(:\  !sio:i,  i:i;lt";s  u'Ji.-:  rc^M  ii  t;i)!;s 


lia'vc  licri!  id'pi Wed. 
at  Mi.':s. 


'■■■■■   .'"•<  i.i!  ;■( 


l.i-.l  111  Siilijn  Is 

'  li'  ::ii-pii  :;:..!  ]  .riitci .!  in;i .  I'r.;..  uif- 
.  -Ill  ji",'-,    Pri.ilui  I  !";;:-,(:. iiiiin- 

11.  ■-.   I    '     .1.    "is; 

D.iiiitI  M  B.iiolii. 

/';.■(.'(  .'(-r.  <■>/,'«  rt.i  I''  sti,  id,-  l'if>r<)!!>\ 

i  .;  I'..     ',;    :•».-  ii  1  :i,.,|  ii    :,.  .i;   si, ,,. 

[IIlLinG  COCE  6  »r.  sn-f. 


[OPP-6ei98;  FRL  4903-3] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 


.1-  I  .(ili'i  ::(iii 


AGENCY:  I  iivirc 
\'A'-'A< \  fi:i'.\l. 
ACTION:  Nd'li  . 


SUMMARY:  !;,  ,ii  i  o  ;i  ,..,  ,.  .■.  jii,  .Sii.'io; 
t'-nil!  (.!  -ia:  !  ni,-,:!  !;;„.  ;i,  it!.-. 
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Fungicide,  and  Rodenticide  Act 

(FIFRA).  as  amended,  EPA  is  issuing  a 

notice  of  receipt  of  requests  by 

registrants  to  voluntarily  cancel  certain 

pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn  by 

November  15, 1994,  orders  will  be 

issued  cancelling  all  of  these 

registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 


Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Q-ystal  Mall  No.  2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
703-305-5761. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 


further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  ths  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  147 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1 .  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 


000070-00117 

000303-00061 
000352-00421 

000352-00422 

000432-00455 

000432-00483 

000432-00495 

000432-00583 

000432-00608 
000432-00686 


000432-00749 

000499-00157 
000499-00236 
000499-00242 
000499-00335 


000572-00333 


000572-00334 


000672-00335 


Product  Name 


KItl-Ko  New  Improved  Roacti  and  Ant  Killer 

Sanj-Tate  Bowl  Cleaner  1 

1%  Hexazmone  Liquid  Weed  Kilter 

1.25%  HexazifKNie  Liquid  Weed  Killer 

SBP-1382  Pressurized  Spray  Insecticide  0.25% 

SBP-1382  Concentrate  40  f  VI  " 


SBP-1382  Concentrate  5  for  Manufacturing  Use 
Only 

SBP-1382   Insecticide   Solvent   Dilutable   Con- 
centrate 40  -  I 

SBP-1382  Insecticide  Aerosol  ^%  Formula  III 

SBP-1382/esobiottirin/p.b.o       Insec.       Aerosol 
0.2%+  0.3%+ 


SBP-1382  1%  for  Timed  Dispenjer. 

Wtiitmife  Pt  250  Baygon 

Wtiitmire  R  252 

Whitmire  R  253  Baygon 

P/p     Baygon     Insect     Residmil     Spray     with 
Synergized  Pyrethrin 


Hormo-Root  "B" 


Hornno-Root  "C" 


Hormo-Root  "A" 


000675-00008    Barrage  Industrial  Strengtti  Bowl  Cieanse 


Chemical  Name 


o-lsopropoxyphenyl  methylcarbamate 
2,2-Dichlorovinyl  dimethyl  phosphate 

Hydrogen  chloride 

3-Cyclohexyl-6-(dimethylamino)-1-methyl-1,3,5-triazine-2,4{1H,3H)- 
dione 

3-Cyclohexyt-6-(dimethytamino)-1-methyl-1,3,5-triazine-2,4{14,3H)- 
dione 

(5-Benzyl-3-furyl)methyl2,2-dimethyl-3-]2- 
methylpropenyl)cyclopropanecart)Oxylate  , 

(5-Benzyl-3-furyl)methyl2,2-dimethyl-3-(2- 
methylprop€nyl)cyclopropanecarboxylate 

(5-Benzyl-3-furyl)methyl2,2-dimethyl-3-(2- 
methytpropenyl)cyclopropanecarb)Oxylate 

(5-Benzyl-3-furyl)methyl2,2-dimethyl-3-(2-  " 
methylpropenyi)cyclopropanecarboxylate 

(5-Benzyl-3-furyl)methyl2,2-dimethyl-3-(2- 
methylpropenyl)cyclopropanecartx)xylate 

2-Methyl-4-oxo-3-(2-propenyl)-2-cyclopenten-1-ylrftrans-2,2-dimethyl- 

(ButylcarbityO(6-propylpiperonyl)  ether  80%  andrelated  compounds 
20% 

(5-Benzyl-3-turyl)methyl2,2-dimethyl-3-(2- 
methylprop'enyl)cyctopropanecart)oxylate 

(5-Benzyl-3-furyl)methyl2,2-dimethyl-3-(2- 
methylpfopenyl)cyclopropanecartx)xylale 

o-lsopropoxyphenyl  methylcart)amafe    • 

o-lsopropoxyphenyl  methylcart)amate 

o-lsopropoxypt>enyl  mettiylcartMrnate. 

o-lsopropoxyphenyl  methylcarbamate 

AK)ctyl  bicyctoheptene  dicarboximide 

(Butylcart)ityl){6-propylpiperonyl)  ether  80%  andrelated  compounds 
20% 

Pyrethrins  ' 

lndole-3-butyric  acid 

Tetramethyt  thiuramdisulf  ide 

lndole-3-butyric  acid 

Tetramethyt  thiuramdisulfide 

lndole-3-butyric  acid 

Tetramethyl  ttiiuramdisutfide 

Hydrogen  chloricle  , 


Registration  No. 
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TABLE  1.  -  Registrations  With  Pending  Requests  for  CANCELuvTioN-Continued 


000777-00050 
000802-00500 
000802-00566 

000875-00088 


^^10875-001 12 
000875-00115 
000875-00156 

000875-00157 
000875-00168 
001022-00552 


001744-00001 
001744-00005 
001965-00019 

002344-00004 

002829-00102 
002829-00104 
003125-00214 
003282-00067 


Product  Name 


003282-00075 


003540-00066 


004462-00009 


1)04584-00053 


Lysol  Disinfectant  Toilet  Bowl  Cleaner  Crystals 

Millers  Wipe  Out  Slug  &  Snail  Bait 

Ully/miller  Wipe  Out  Slug  and  Snail  Bait  for  the 
Home 

Accord  Iodine  Detergent  Germicide 


Crouch's  ld-125 

Crouch's  ld=05=r 

Oxford  !x-9l  lodophor  Concentrate 

Oxford  Bowl-Bright 

Oxford  919  lodophor  Concentrate 

Chapman  CCA-50 


Sunny  Sol  Bleach 
Sunny  So!  100 
Vancide5lZ 

Skoal  Last  Tank  Samtizer 

Vinyzene  BP-5  DIDP 

Vinyzene  BP-5  Dop 

Baygon  1.5  Emulsifiabie  Insecticide 

D-Con  Four/gone  Automatic  aoom  Fogger  For- 
mula IV 


D-Con  Four  gone  Ai^tomatc  Room  Fogger  XI 


MarV-10  Dairy  Cleaner-Sanjtizer 


Beaver  locide  Detergenf-Sanitizer 


Prestige  Spray  Disinfectant  . 


Chemical  Name 


Alkyl*    dimethyl    tjenzyl    ammonium    chloride    •(50°v.C,*.    40%C  ■ 

10%C|6) 

Sodium  bisulfate 
4-(Methylthio)-3.5-xylyl  methylcart)amate 

4-(Methylthio)-3,5-xylyl  methylcart>amafe 
Hydrogen  chloride 

^'vrio//?°'^o°r!^^°*^'®"®*^y<°''y®**'y'®"®>  '^'"e     complex 

(43  /oC  I  (1,  30%C  1 4, 

Ptxjsphoric  acid 

Nonylphenoxypolyethoxyethanol  -  Iodine  complex 
Phosphoric  acid 

Nonylphenoxypolyethoxyethanol  -  iodine  complex 
Phosphoric  acid 

Nonylphenoxypolyethoxyethanol  -  iodine  complex 

Potassium  iodide 

Phosphoric  acid 

Hydrogen  chloride 

Phosphoric  acid 

Potassium  iodide  ' 

Phosphonc  actd 

Arsenic  pentoxide 

Chromic  acid 

Cupwic  oxide 

Sodium  hypochlorite 

Sodium  hypochlonte 

Zinc  dimethyldithiocartjamate 

2-Mercaptobenzofhiazole,  zinc  salt 

Phosphoric  acid 

DodecylbenzenesuKoniG  acid 

lO.IO'-Oxybisphenoxarsine 

1 0, 1 0'-Oxyb;sphenoxarsine 

o-lsopropoxypheny!  methylca.'t>a.-7Tate 

2-Methyl-4-oxo-3-(2-propenyl)-2-cyclopenten-i-yij-trans-2,2-dimethyl- 

(3-Phenoxyphenyl)methyl       ck;.s       and       t-3Ps-2.?-d;methyi-3-(2- 
methylpropenyi)cyclopro 

2.2-Dichiorovinyl  dimethyl  phcsphaie 

O.O-Diethyl  0-(3.5.6-trichioro-2-pv no, liphospho.-othioato 

2,2-Dichloro.inyi  dimethyl  phosphate 

4-Chloro-aiph3-(1-methylethyl)t)enzeneac--'.c  aaci  oanc  .-i- 

phenoxyphenyl)methyl 

Alkyl*  dimethyl  tjenzyl  ammonium  chlond'^  "leO^C  ■  30"  oi"      5" 'C 

Alkyl*  dimethyi  ethylt>enz>l  ammonium  chlor.de"i6S-,.C  ■.  32^ oC  4) 

Phosphoric  acid 

Nonylphenoxypolyethoxyethanci  -  loclme  corr.piex 

Octylphenoxypolye'hoxyethanol  -  iodine  complex 

Phosphoric  acid 

Isopropanol 

2-Benzyl-4-chlorophenol 

oPtTenylphenol 
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Table  1.  —  Registrations  With  Pending  Requests  for  CANCELLATiohi— Continued 


Registration  No. 


004816-00125 


004816-00323 


004816-00332 


004816-00334 


004816-00337 


004816-00342 


004816-00360 


004816-00352 


004816-00371 


004816-00374 
00-^816-00384 
004816-00386 


0048'' 6-00404 
004 3 16-004 1 5 

004816-00421 

004816-00429 


Product  Name 


BPR-Plant  Spray  Concentrate  No.  2 


Niagara  Intermediate  Concentrate  20-5  Inaecti- 
ckte 

Pyrenone  House  arxl  Garden  Insect  Spray 

Roach    &    Ant    Spray     Pressurized    contains 
Diazinon 


Wasp  &  Hornet  Killer  No.  i 


Pyrenone  Food  Plant  Aerosol  Insectiode 


Pyrenone    House    and    Ga-dai    Insect    Spray 
(water  Based) 


Pyrenone  One  Shot  Ht-Pressura  Fogger 


Roach     &     Ant     Spray     Pressurized     contains 
Propoxur 


Synthrin  Pressur.zed  Spray  Insacticide  0.35 

Synthrin  Pressurized  Insecticida  Spray  0.25 

Flea  and  Tick  Killer  for  Cats  and  Coos  contains 
A!!ethr 


Synthrin  Industrial  PressLi'izecJ  Spray  0.5G 
indLiStrial  Pressurized  Spray  2  0-0.4 


Kennel  &  Canine  insect'cOe 


Pressurized  Spray  Multi-Use  -^-secticidr^ 


Che   .i,al  Name 


4-Chloro-3,5-xylenol 

(Butvlcarbityl)(6-propylpiperony!;  ether  80%  and  related  compounds 
20% 

Pyrethrins  - 

Rotenone 

Cut)e  Resins  other  than  rotenone 


(Butylcarbityl)(6-propylp!peronyl)  ether  80%  and  related  con-pounds 
20% 

Pyrethrins 

(Butylcarbiryl)(5-propyipiperonyl)  ether  80*!'o  and  related  compounds 
20% 

Pyrethrins  •         .     - 

0,0-Diethyl  0-(2-isopropyi-6-methyl-4-pyrimidinyl)phosphofOth)oate 

(Butytc-arbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

1-Naphthyl-/^methylcartjamate  ^ 

(Butylcartiityl)(6-propy!piperonyl)- ether  80%  and  related  compounds 
20%  _  ,  . 

Pyrethrins  .  • 

(Butylcarbit/l)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

F*yrethrins         '         '  .    ' 

(Butylcarbityine-propylpiperonvl)  ether  80%  and  related  compounC-s 
20% 

F*yrethrins 

(Butylcarbityli.'6-propylprpercnyl)  ether  80%  and  related  compounds 
20%  • 

Pyrethrins  *     -    ■ 

oisopropoxyphenyl  methylcart>cimate 

(Buty'caibiiyl)(6-propylp'peronyl)  ether  80%  and  related  compounds 
20% 


Pyrethrins 

(5-Benzyl-3-lur;/i)methyl 
methylpropenyl)cyclopropanecartX3xylate 

(5-Benzyl-3-fjr^l)methyl 
methyipropenyllcyclopropanecartjoxylate 


2,2-dimethy;-3-(2- 
2,2-dimethyl-3-{2- 


2-Methyl-4-oxo-3-(2-prop'€nyl)-2-cyc!openten-1-yl  d-trans-2.2-dimelhyt- 

Butoxypoiypropylene  glycol 

(Butylcarbitvi)'6-propylpiperonyij  ether  80''o  and  related  compouixJs 
20°/o 


2,2-dimethyl-3-f2- 


(5-Benzyl-3-fur>l)methyl 
methylpropenyl)cyclop:opanec3rboxyiate. 

(Bijtylcarb;ryl|(6-propvlp:oeronyi)  ether  80%  and  related  comoounds 
20='o 

Pyrethrins 

(Butv!carbity:),6-propylpip¥;'c.n.:i  ether  SCo  and  related  compound? 

20%  '  _.  '  . 

Pyrethrins 

(Butylcarbiryljio-propvlpiporonylj  ether  80%  and  related  compounas 
20'^.b  -  .  ■         . 
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Registration  No. 


Chemical  N.-jme 


004816-00452 


004816-00455 


004816-00458 


004816-00468 


Product  Name 


P>Ter=one   Sptaal    12-15    Irsectcwe   Aerosol 
Ckuxenuate 


Feinc  IrserJ  Spsay 
Equif^  Fly  Sptay 

Bpj  W-B  1 -33- 0J25- 1.068 


00481  &-0050S 


004816-00517 


004S16-00519 


Tfctraiate  Geneia!  Puipost  Pressuj.2ed  Spray  ifv 


Py:c;^-lns 

(Bun;^t£rt3>r,i);6-p.opylp,peror,-,  etne-  8C^',    and  rtHated  €«:,<.,,;„,. 

Pyre??inr,s 

(BuVcfcrt.-.:,.5-prc^!p,..,o,,,:;  elher  PC';i   arxl  related  cc-^^;  u'- 

Pyreihtirjs 

Butoxypctypropilene  grycc.1 

(Butyicarb,tyi)(6-piopylp.peronyf)  Ptt^  80%  and  retelw^  cr-^  ' -J^r^- 

Pvreu.i.ni 

{Buty!cFirt.:.-£.p:opyi«peronyl;  ethe.  W%  and  related  conpo^-.c^ 

Pyre!^•(r•s 
Roter>one 
Cite  Reigns  oJhei  tfwi  io4efKjne 


004816-00533 


00<8?;--cno;).: 

00':3:?-L:.lf)Mf 

(Ki-^:i:':-ocr-:0 


F^yrenone  Oiazmon  EC 


Pyrerrone  Dursban  0^6  Roach  &  Art  Pipj.e^- 
ized  Spray 


BPR  Apfoso!  Concentrate 


^.::-r)in>; 


2.2-clirr*n-(y^s;; 


Fy:!-=ni  rt_  "o;  ;■  -.•-«eat>f 


.a-'iift);:  ^;  .1,%  S-;T;ife:f-in!,'  C<.r.  ..n!'-^'.- 

V  •;■     "1  .■.i.-i.  Dowi  C.>t:a  i.-i 
H(,. 


-.„n.1  E- 


''K>  v.U  .  ; , 


a  H:.     r1  Vf-..  C!<MI. 


(1-Cv-ciohi:>ene- 1  Xslicart-oxim.do,>xr  j ' 
me'ny!properiy')cyctopFop 

(5-Be^2y^3-!uryl;■methyl 
rr^1h>,'piopenyI)cycloproparwca't)oxy«3!e 

O.aD.etMyia(2-!SOpropy(-S-.nelhyl-4-pyr,r7,«:.Ty:;ph0SpnG:0Tr.r.a'.. 

(Butyk^rbity::,|6-propylp.peronv!:,  e;hf  r  ?.c*-,  snd  related  com^c-^- 
Pyrc'tiri~.s 

O.QLMctr-.yt  0(':!.b.fr4fcM.»i^2-pyr«v!>pt  USpTtfyotf^oaJC 

(3ut,;;ca;b^'v:  ['-p-opvlp.pe.n- ']  r;nr,  u'.  ;,rvi  .eiaied  ccn.ix..-^=. 

ryre'fir:":;. 

P>if  trrsi-.i 

CuLf  Resins  othe- ihf.r,  lotf  r.D'.i 

:L„;,;:;.=tKy;);G-pu)pyin,f^,ony:)  et^.••  SCT.   ..  .r:  -f:!,,;,.;,  c,,  ^^  ,,,,,, ^ 

•  '  C  -  ■-•>';nyl  C-  .;■;;  op.or.y|.f,  rr«.t>-M.pyTirnid'ny!)phospt«3iOfJi«v4. 

Hydfogen  chloride 

c-  fsop'opoxypher-yl  mRmyttort»arr.atv 
2.:-Di;;riiorr.v,T,;,;  cl.iTifelhy!  f.»«:vphoiv' 
o-l&op«opc>ypt)enii  ir.(.r  )r, .-.  h.i.Titt 
2.2-DtchtofOvmyl  dimelhyl  phf>sph ;«? 

Scxlitjni  lv'i£,u!tai« 

Sc<tn>fr,  biculli;.; 

Sttdium  molatniale  (NafcO-'j 

f-Bromt.  3ro'  birfyfe-f.ifihv'u:,-..  1. 

Si>diuni  rn»  Mrx^iale  (N.-BO."'- 
6-Ei'j"-f(>  3  «^'v  *■  i»\.|  p  ., ,  <»,  1  „     ,, 
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Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation — Continued 


Registration  No. 


Product  Na-^e 


Chemical  Name 


006836-00039 


006036-00042 


006931-00002 

006931-00004 
007546-00005 


007616-00065 
008325-00027 


008590-00570 


008781-00004 

010370-00033 
010370-00034 
010370-00041 
010370-00067 

010370-00068 
010370-00070 
010370-00074 
010370-00114 
010370-00119 
010370-00120 
010370-00128 
010370-00146 
010370-00166 

010370-00170 
010370-00180 

010370-00188 

010370-00206 

010370-00273 
010370-00275 


Lonza  Formulation  217 


Lonza  Formulation  223 


lodlbac  Formula  S-30 


Mer-O-San  Formula  S-40  Acid  Sanitizer 
De-Germ  Formula  No.  1 4 


Kem  Tek  Spa  Kem  Liquid  Bromide 
Bullen  IrxJustriat  Germicidal  Bowl  Cleaner 


Livestock  Spray  II 


Metz  Iodine  Detergent  Germicida 

Foam  spray  Products  57%  Malathion 
Foam  spray  Products  Diazinon  Super  12 
Ford's  Diazinon  Plus  Roach  Spray 
Algaecide  Concentrate  NF 

57%  Malathion 

Terraclor  2E 

Ford's  Diazinon  45 

Staffers  56%  Malathion(premium  Grade) 

Staffers  Rats-N-fulice  Killer 

Staffers  Rats-N-Mice  Bait 

Fords  5%  Malathion  Dust 

Liquid  Edger  Ready  To  Use 

Broadleaf  Spot  Weeder 

PCNB  10-G  Soil  Fungicide 
Ford's  Broadleaf  Spot  Weed  Killer 

Diathrin  Ant  &  Roach  Powder 

FPC  Pro  Algaecide 

Roberts  Malathion  57%  Premium  Grade 
Clean  Crop  Diazinon  4%  Garden  Dust 


Hydrogen  chloride 

Didecyl  dimethyl  ammonium  chiorlde 

Octy!  decyl  dimathyi  amrrioniLim  chloride 

Dioctyl  dimethyl  ammonium  chloride 

Hydrogen  chloride 

Didecyl  dimethyl  ammonium  chloride 

Octyl  decyl  dimethyl  ammonium  chloride 

Dioctyl  dimethyl  ammonium  chionde 

Nonylphenoxypolyethoxyethanol  -  iodine  complex 

Phosphoric  acid 

Fnosphoric  acid 

Alkyl*    dimethyl    benzyl    ammonium    chloride    *(60%Cm, 


30%C, 


5%C,8,  5%C,2) 

Phosphoric  acid  '  * 

Sodium  bromide 

Hydrogen  chloride 

Alkyl*  dimethyl  benzyl  ammonium  chloride  *(60%Ci4,30%Ci6,  5%Cik, 
5%C,2) 

Alkyl*  dimethyl  ethylbenzyl  ammonium  chloride  *(68%Ci3,  32%C!i) 

Dipropyl  isocinchonneronate 

AWDctyl  bicycloheptene  dicarboximide 

(Butylcart)ityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

2,2-Dk;hlofOvinyl  dimethyl  phosphate 

Nonylphenoxypolyettioxyethanol  -  iodine  complex 

Phosphoric  acid 

O.O-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 

O,  O-Diethyl  0-(2-isopfopyl-6-methy l-4-pyrimidinyl)phosphorothioate 

0,0-Diethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)phosphorothioate. 

Poly(oxyethylene(dimethyliminio)ethylene(dimethyliminio)ethylene    di- 
chloride) 

O.O-Dimethyl  phosphorodithioate  of  diethylmercaptosuccinate 

Pentachloronitrobenzene 

0,0-Diethyl  0-(2-isopropyl-6-methyl-4-pyriraidinyl)phosphorothioate 

O.O-Dimethyl  phosphorodithioate  of  diethylmercaptosuccinate 

3-(alpha-Acetonyll5enzyl)-4-hydroxycoumarin 

3-(alpha-Acetonylt)enzyl)-4-hydroxycoumarin 

O.O-Dimethyl  phosphorodithioate  of  diethylmercaptosuccinate 

Ammonium  sulfamate 

Dimethylamine  3,6-dichloro-o-anisate 

Dimethylamine  2,4-dichlorophenoxyacetate 

Pentachloronitrobenzene 

Dimethylamine  3,6-dichloro-o-anisate 

Dimethylamine  2,4-dichlorophenoxyacetate 

0,0-Diethyl  0-{2-isopropyl-5-methyl-4-pyrimidinyl)phosphorothioate 

Pyrethrins 

Poly(oxyethylene{dimethyliminio)ethylene(dimethyliminio)ethy!ene    di- 
chloride) 

O.O-Dimethyl  phosphorodithioate  of  diethylmercaptosuccinate 

0,0-Diethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)phosphorothioate 


Registration  No. 
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010370-00276 
010370-00279 

010370-00287 
01037CHX)292 
015567-00001 
015567-O0005 

015567-00008 
028293-00117 


033i7e:-oooo2 


03C-T7& -00028 


Product  Name 


Clean  Crop  Dia^inon  25  L3*,n  &  Garden 

Clean  Qop  Malaft*on  50  Lawn  and  Gaiden 
bpray 

Clean  Crop  D.azmon  25  Uwn  Insectiarte 

25%  Diaziaon  Garden  Insect  Spray 

No-  23  Emulsion  Bow!  C!ear>er  and  Dtsintectanl 

Clout  Em-jJKion  Bc*l  and  Po^ce'ii.r  Cteanei  Dis- 
intectar.t 

16  Bowl  Gear*..  Scait  Sotjt,^  &  DisinJectarrf 
Unarom  r.'nw  rie.i  &  Tick  Sp»ay 


Chemica'  Nsnie 


038664-00022 


Arryso!  B:aTKJlnsect  K.h'ei 


A.ryso!    Biarti    PfoftSJ^r^j    SfTW.JT^.    FJvtnn   « 


Wah  ;i\'n-p  &  Hornet  Kaiei 


039272-00002 

042177-OC024 
0421 77-00036 
042177-00057 
042177-00058 
04954 7-0&003 
051793-00CK6 
051793-00064 


051 793-000/8 
05l79:v-00093 


051793-00104 
051793-00106 

051793-00129 


051793HX)153 


V-fri'**?  Erruisjon  Bowi  Ctea'Vi 

Oiympic  Cr.io--0-R.iigs  100 

Olyrr^ic  CloiinaJor  Sticks 

Yoik's  Ronuin  Sprin<is 

Oiymp.r  Sh-ock  Ts'r 

A  dex  Pine  Oil 

Eliie  lnsc-;f  1  Sptay  Pfc!n-K>!!,i::i 

E!  ?f?  AfTo^oi  Ircr.t^c  Spray  v.-.ti\  Perme'.hjjn 

Ef'te  Aeiu!,olli.!>ci.i  £p:;.y  *-^,  P.^rnxih;,!-.  II 
Ei:;«  Aqiicoi,.,  Rron  Fogg'-rr 


Elite  PenTwjfhr.i,  i3.3'r,  LC  lot  Pi.jnrs 

EMf?  Aeiosol  Insft'^f  Spmy  /.,rh  PeiT»>ihifr.  Fitx; 

F-K^  Aexj^.il  iu'i..>c1  Spray  wi!H  Pern»>:!^in  P(t», 


Etto  Ftfn  A  Tick  Sh<in^x»  #*^ 


0.0-D:et^yiai2-iscpropv^6-rT>Gthy!-4-pyr.rv,.i.ny!,p^phorott,x-e 

0.0-D.rrwthyl  p^cc.phorod.-nKjcte  o!  c^^iny^rriercaptosucunaft 

0,OD.etfiylO-(2-:sopfopy;-f-r'>ettiyU-py,.:T-«invi,prx)sp.V.-.lKK.,-, 

O.ODrethyl  a(2-,sop.opyi^n-.e-v^4-p,..n^d.nvDphosphorom,o....- 
Hydrogen  chlorsde 

Hydrogen  ctilortde 

Hydfogen  chJonde 

BLrtOiypo^propylene  glycoi 

(BuMcart,:tyi){5-p.opylpipe.o.',,!)  otht-.  80%  ar.l  ,eteted  0.10^,;...^. 

Pyrethrins 

*hySn^r'''^"^'    -,,x>c..tx,.v-    ao:d   .s",^    of    ,f-T  ^-'y. . 

(BuJJ..r>.r,:H&p,oi>y(p,f^ronvi,  elh.,  ao%  and  rented  corr-p....^, 

2-MethyW-o).o?.(2-propenyiK2  cvoSopM-.'en.  1-vi  ci<,:i,^-21^-ti,r.,  ,t---. 
/\/-Oct,  I  bicyciobepJene  dicartxawmido 
(SLgtca:My:)(6-p.opylp.pc.oiyl)  Hr,.;   SK.  .^.J  ,elat*=^  cor^>n..:..-  ' 

o-lsop(opu*ypr,e->yl  merJiyk^cL.  -,  i;^ 
WOcfyt  t)icycJohep«ene  dlca?tox;!Ti*de 
(B^Ja..t»tyi)(^pfnpyJp,pe,ony;j  eih«  &o%  «,^  ,^,^,^  ,x^,^«. 

Pyret^r-?; 

HyctoQun  cJ^oncte 

D«sob'jl:/tphenoxyetf»xy,t-,yi  a^^^n^,  f^^.,  .'.rr.-.^n.urKhloi-id^ 
TiicNOfO-c  ilia. ::->?'.: ,cr;f; 

7  nchio't-s-fia^'inetrlcne 
Sodti^m  drf-h'ufo-*-teiazirM;..j,*; 

Trichiofa  s-iria£i,«(rione 
Pine  oil 

Cy«;!opTopaj«Cc«iwxyIic  ac<;>-(.;;>x,cr^  i.,>^>heiiyi)  r^^,r,^;!-.v! 

A^Oc^/i  tj«^c!otieptene  dKij-Uj^iimiii: 

Pyrettvif-fi 

CyclopropaiTecamoxyl^  a..«,  3-{2^--..-^oei;*-^;>i^^<i,rtcthy« , 
Cyciopropa)>ecaix)sy!ta^-.u.o^.^.-^H;^<.vryt|•*^,,,)_p;>^^,..J^,__' 
f«K)cr,-:  t  cy.-, ohc-pfcne  diAJil>:j!c;.rA-'e 
P',reth;irfc. 

C-yUopiOpar,eoimo>ry|K:  acKt,  3-i2>  o.of.iv;ro-^C>.nyl>  2^<lfn>tlt.yl , 

Cyctop:opaneca:tx>xyl«;  a:.a,  i.-(2;Ni^  ^;ofr>..jief.yl)  2.?  <hn.ethyl-.' 
2  M6-Jiyi-4-'.,.»>3-(2-p.or«:nj-,  2.:ycV,iy.,  ie,v  1 -y^a  h.«K  ?^<iinM^i^^ 
Cyc!opiGiW*cartx;«yk«;  ;i,  .d.  3  (:';'^(>.,roe,h6nyl>-2;'^imethyl, 

2-Methyf^xcK?-{rproper.yj}-2cya,K.r,v.r.i-vM-.ar*r;.'.lu,.:i;,yi 
^«3ctyl  hiryclohepfene  (icart>o«irTC-> 

CyrJopfopanec.-sftX)xy<ic  ard,  3  f?  2  ,ft:hi;„o,:i,,..iy!:.-?;>  rim>5t^y( , 
Dipropyt  BOcinchomeronaJe 
t^Cct/i  bfcycloheptene  (lJcaftx>rUnidc 
{BujJcart%t)<&<)ropylplperonvt)  efhe.  80*'n  a.id  related  ojn^.HV., 
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Table  1 .  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  Name 

Chemical  Name 

- 
Pyrethrins 

051793-00155 

Elite  Flea  &  Tick  Spray  #9 

Dipropyl  isocinchomeronate 

- 

NOctyl  bicycloheptene  dicarboximide 

- 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  comoounds 
20% 

Pyrethrins 

051793-00159 

Elite  IrxJoor  Houseplant  Spray 

Pyrethrins 

Cyclopropanecartx)xylic  acid,  3-(2,2-dichloroethenyl)-2,2-dimethyl-. 

051793-00160 

Elite  Aerosol  Indoor  Houseplant  Spray 

Pyrethrins 

Sterx  Cold  Sterilant  for  Reprocejsing  Catheters 

Cyclopropanecartxjxylic  acid,  3-(2,2-dichloroethenyl)-2.2-dimethyl-.     . 

052252-00002 

Hydrogen  peroxide 

Peroxyacetic  acid 

052252-00003 

Actnl  Cold  Sterilant  for  Dialysis  Use 

Hydrogen  peroxide 

Peroxyacetic  acid 

055146-00047 

2%  Liquid  Gib 

Gibtjereliic  acid 

055146-00052 

Gib)gro  4  1 

Gibberellic  acid 

055146-00058 

Gibgro  K  21 

Git)t)ereilic  acid,  monopotassium  salt 

055947-00039 

Marksman  Herbicide 

2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine 
Potassium  3,6-dichloro-o-anisate 

056644-00048 

Security  Blot-Out  Systemic  Weed  &  Grass  Killer 

Isopropylamine  glyphosate  (/V-(phosphonomethyl)glycine) 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 


Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 

Corrv 

pany  No. 


Company  Name  and  Address 


000070 
000303 
000352 
000432 
000499 
000572 
000675 
000777 
000802 
000875 
001022 
001744 
001965 
002344 
002829 
0(33125 
003282 
003640 
004462 
004584 
004816 


Wilbur-Ellis  Co.,  Box  16458,  Fresno,  CA  93755. 

Huntington  Lalwratories,  Inc.,  968-970  E.  Tipton  St.,  Huntington,  IN  46750. 

E.  I.  Du  Pont  De  Nemours  &  Co,  Inc.,  Barley  Mill  Plaza.  Walker's  Mill,  Wilmington,  DE  19880. 

Roussel  Uclaf  Corp.,  95  Chestnut  Ridge  Rd,  Montvale,  NJ  07645. 

Whitmire  Research  Laboratories,  Inc.,  3568  Tree  Ct  Industrial  Blvd,  St  Louis,  MO  63122. 

Rockland  Corp.,  686  Passaic  Ave.,  Box  809,  West  Caldwell,  NJ  07007. 

National  Latxiratories,  L  &  F  Products,  225  Summit  Ave,  Montvale,  NJ  07645. 

L  &  F  Products,  225  Summit  Ave.,  Montvale,  NJ  07645.  _  ~ 

ChasH.  Lilly  Co.,  7737  N.E.  Killingsworth,  Portland,  OR  97218.  .    ' 

Diversey  Corp.,  12025  Tech  Center  Dr,  Livonia,  Ml  48150. 

IBC  Mtg.  Co,  c/o  Sangeeta  V.  Khattar,  5966 Heisley  Rd.,  Mentor,  OH  44060. 

Jones  Chemicals,  Inc.,  80  Munson  Street,  Laroy,  NY  14482. 

R.T.  Vanderbilt  Co..  Inc.,  30  Winfield  St.  Norwalk,  CT  06856. 

Riesen  Chem  Corp.,  419  W.  Vliet  St.,  Milwaukee,  Wl  53212. 

Morton  International,  Inc..  Specialty  Chemicals  Group.  333  W.  Wacker  Drive.  Chicago,  IL  6060t3. 

Miles  Inc.,  Agriculture  Division,  8400  Hawthorn  Rd.,  Box  4913.  Kansas  City,  MO  64120. 

D-Con  Co.  Inc.,  22b  Summit  Ave.,  Montvale,  NJ  07645. 

Stearns  Packaging  Corp.,  Box  3216.  Madison.  Wl  53704. 

U.  S.  Chemical.  A  Division  of  Hydrite  Chemical  Co,  300  N  Patrick  Blvd  (53045),  Drawer  #0948,  BrookfieW.  Wl  53008. 

E.D.  Smith-Gem  Inc..  #1  Gem  Blvd,  Byhalia.  MS  3861 1 . 

Roussel  Uclaf  Corp.,  95  Chestnut  Ridge  Rd.  Montvale,  NJ  07645.  ■ 
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-EPA 
Com- 
pany No. 


004822 

005905 

006836 

006931 

007546 

007616 

008325 

008590 

008781 

010370 

015567 

028293 

033176 

038664 

039272 

042177 

049547 

051793 

052252 

055146 

055947 

056644 


TABLE  2.  --  REGISTRANTS  REQUESTING  VOLUNTARY  CANCELUTION-Continued 


Company  Name  and  Address 


S.C.  Johnson  &  ^^on  Inc..  1525  Howe  Street.  Racine.  Wl  53403  ~ 

Helena  Chemiral  Co.  6075  Poplar  Ave..  Suite  500.  Memphis.  TN  381 19 

Lonza  Inc..  1 7-1 7  Rte  208.  Fair  Uwn.  NJ  0741 0. 

Merit  Chemical  Inc..  Box  51 3,  Sharon.  Wl  53585. 

U.  S.  Chemical.  A  Division  of  Hydrite  Chemical  Co  300  N  Patrirw  b»wh  /c'5n^c>  r^ 

Cl.m  Lab  Proc^cts  1^..  5160  E.  Airport  oTon^o  CA  9.r         '         ''  '^^^"  ^''  ^'^'''''  ^'  ^• 

M.SC0  Products  Corp..  R.D.  9.  Box  9155.  Reading.  PA  19605 

Agway  Inc..  c/o  Universal  Cooperatives  Inc..  Box  460.  Minneapolis.  MN  55440 

Metz  Sales.  Inc..  522  W.  First  Street.  Williamstjurg.  PA  1 6693 

Roussel  Uclaf  Corp..  96  Chestnut  Ridge  Rd.  Mortvale.  NJ  07645 

Creative  Chemicals  Inc..  3  Church  Street.  Palmer.  MA  01 069 

Unicom  Labs  A  Phaeton  Corp..  1000  n8th  Ave  N.  St.  Petersburg.  FL  33716 

Amrep.  Inc..  Regulatory  AHairs.  990  Industrial  Park  Dr.  Marietta.  GA  30062 

Archem.  Inc..  Box  1490.  Conway.  AR  72032. 

Wepak  Corp..  Box  36803.  Chariotte.  NC  28236. 

York  Chemical  Corp..  3309  E.  John  W.  Carpenter  Freeway.  In«ng.  TX  75062 

Sintesis  Quimica  S.A..  c/o  Pazianos  Assor    i^-wrc*    ec  «.    .. 

Deo  I   K-   .  «"«no5  Mssoc..  1338  G  St..  SE.  Washington,  DC  20003. 

RSR  Laboratories.  Inc..  501  Fifth  St..  Bristol.  TN  37620 

rr^Th^';  y  ^'^"^'  °~  °'  ''"''^'  ^-  '"^  28th  Ave  N.  Minneapolis.  MN  55447 

Ag^Chem«a.  Products.  7322  Southwest  Freeway.  Suite  1400.  Houston.  TX  770^ 

Sandoz  Agro  Inc..  1300  E.  Touhy  Ave.  Des  Plaines.  IL  60018 

Security  Products  Co.  of  Delaware.  Inc..  Box  59084.  Minneapolis.  MN  55459. 


m. 


—  !•<»«  of  AcUve  Ingredients 

?'"«,'>'  "I*  Ule  resistrant  to  exploS  the  posSbilttvli  S  J?Sr^'"'  '<>[  P««ia<l«'  "««  •«  en^uraged  to  work 

TABU  3.  -  AC.VH  INO^O..TS  WH,CH  WC.O  D,^pp^„  ,3  A  RESULT  O.  RECSTnA^TS'  REOUESTS  TO  CANCE. 


CasNo. 


Chemical  Name 


A.M^(oxyproph.ene)po.y  (oxyethytene,  -  iodine  complex  •  (43%C.o.  30%C..  12%C..  10%C.. 


EPA  Company  No. 


000875 


rV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins.  at  the  address  given  above, 
postmarked  before  November  15, 1994. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 


fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 

The  effective  date  of  cancellaUon  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distiibute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123. 
Vol.  56,  dated  June  26.  1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 


noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  Stales  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  Uie  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
disti-ibuted,  sold  or  used  legally  until 
they  are  exhausted,  provided  tiiat  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  tiie 
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affected  product(s).  Exceptions  to  these 
general  niles  will  be  made  in  speciHc 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk, 
concerns  associated  with  a  particular 
chen^ical. 

List  of  Subjects 

Environmentdi  protection.  Pesticides 
and  pests.  Product  registrations 

Daled:  Iu!y  26.  1994. 

Daniel  M.  BaroJo, 

Director.  Office  cfP^Ucide  Profiraivs. 

[FR  Dec  94-19780  Filed  8-l{M>4:  845  ami 
sjlumKj  cooe  ssen-^s»-F 

tOPP-34060;  FflJ. -4886-6]       -^ 

Rer&gistratSon  Eligibility  Dscision 
OocuTTienls;  Compietlon  of  Comment 
Period 

AG6NCV:  Envircnaiental  Protection 
Agency  (EPA). 
ACTION;  Notice 

SyMWAflY:  This  Njfic-?.  pursuant  to 
-»!cnon  4(gK2)  of  the  Federal  Insocticid-, 
Funi;ic:d8,  and  Rodentitido  Act 
(FlFRiM.  concludes  the  comment  period 
tor  the  reregistration  eligibility  decision 
documents  (REDS)  for  several  chemicdi 

Cj3feS. 

ADDRESSES:  Copies  of  th&ie  REDS  are 
available  from  the  National  Technical 
Inf.irn-.ation  Service  (NTIS).  5285  Port 
Roya!  Road.  Springfieid.  VA  22161, 
ATTS^i:  Order  DesV.;  telephone  no. 
(703H87-4650.  To  obtain  copies  you 
-  must  provide  the  pabiication  numbi-r 
that  has  been  assigned  to  the  F4ED  'nsled 
in  the  table  below. 
FOB  fimTHEn  MfCTWIATJON  CONTACT: 
Technioil  questions  on  the  RED 
dociinieats  listed  below  stiould  be 
directed  to  the  appropriate  Cheniicai 
Revif  w  Mani,gers: 


ingredieats.  These  REDs  were  issued  as 

final  documents,  with  a  60-day 
comment  period.  In  these  REDs,  EPA 
provided  its  regulatory  position  on  the 

current  registered  uses  of  these 
pesticides  and  set  forth  certain 
requirements  for  product  reregistration 
eligibility.  There  were  no  corrments  for 
the  following  REDs:  Barium  Metaborate. 
Boric  .^cid,  Biitylate.  Daminozide, 
Methiocarb,  OBPA,  Oxytetracycline. 
Warfanfi  and  Sulforyl  Fluoride. 
Comniea?s  were  receiver!  for  Heptachlor 
but  did  aof.  r'  si.U  m  ar^y  amendments  to 
the  RED. 

The  NTIS  Gub'scaUcr.  r.imber  for 
REDs  subitct  f.j  fhis  ;jot-.ce  are  presented 
below:    j 


Oam-rai  Nana 


ejnu<^  "Mixor  3te 
Bon;  ACid        .    . 
&..ryi*M      ... 

Heplft:  ■'KK      

oecik    

S'jli"j»\l  rtjo^t* 


Vafagef 


fctePC-Fwl 

JuOt  Uiraoger  ... 

V>On?i»  E.TT4i1 

JuSf  Ijoran^ar 
(Cr»n  Jones    . 
Venus  iM^    ..  . 
Uano  fia    


Te*ep'""o  "Q  ■**^ 


(703)  306-ai53 

(703)  .v»-ao<«9 
(7"!)  aos-eoio 

(7031  308-fl06;5 

(703-,  3<>e-ac(47 

(703)  308-8046 
(703)308-«M9 
(703)  3!»-X»7 

Itx\)  3ae-v»a6 


SUPPtEMEMTAAV  IMFOIUIATION:  During 
fiscal  years  1991. 1993  and  1994,  EPA 
publisiied  notices  ui  the  Federal 
Register  announcing  the  availabilUy  of 
reret,is^rati€>a  eligibility  decision 
documents  for  the  listed  pesticide  active 


aE:;oiie 

riED  M^rS  NUW- 

• 

it^         - 

ot.-ai--;  . 

?&i^~-b*3:r 

ixya'e 

Booc  Al  .-;  . 

■^    '-i 

Oi  16.-94 

Pe34-lc/i0'7 

BcN  j;e 

."!■    "' 

i!.'2o-;: 

P394-12f'ai6 

D=i''if;o.-0>5 

•y.^  -  .. 

IIV2&9J  . 

P3:-4-'?fi033 

»^<'-t:  :>• 

0'75      . 

(a(T.i9> 

r-j?::-i-9:.n5 

Metrmcart) 

■.-15.^ 

OIOO^ 

re.--*-:e>-.94 

OBPA 

«1A!   -  . 

0WH,'53 

P633-^il75^ 

Ox^eirv~,y 

...u 

'Vi^it- 

ni'Jij--:' 

P99i-2J47&3 

SiiMlirr  fun 

t 

a.tfo 

i)*3fj^ 

|>I9*S_.4.1:J4 

rot           ^ 

Waf<an.-.       i      1  iX  ■  1 

,e..,-vc-- 

jPey-'-?5739 

List  of  Subjects 

Ei:viro;i!"^;?:."al  grotettion. 

V.d'-d  Augus^5.  1994: 
Lou»  V.  Truf 

/^rti.!yS  /yir^'.T  >ye::;a'.  i^ene'A  and 
Pi'resis/rT'h-"'  fyt-T^'rin  Off-.c*^ of Pe-ttcide 
Proc;-r:rns 

|FR  [X¥   <i4-  J3JW!  Filed  =^->6-<)4,  8:45  air.! 

Wt'JNG  C0O€  9S»-5C-F 


[OPP-0aC83..  Fai.-4S74-2] 

Testing  Guidelines  for  Developmenta! 
and  Reproductive  toxicity 

agency;  Eav'.ronjaentai  Protpctkm 

Agency  (CPA;. 

ACTION:  N'jtice  of  availability- 

SUMMAWr:  This  NoUcf  announces  the 
availabihty  '.f  !he  prfjx«ed  Hfahh 
Effects  Tesl  Guidelines  for 
rievciopner.ta!  to.'-dcity  and  for 
rpprod-jc'ive  ar.d  fprliMcy  effects  ar.d  the 
btart  of  B  60-day  comment  period.  The 
documents  were  developed  to  amend 
and  replace  specific  Ageacy  guideline 
dofiiiaents  currently  used  for  testing 
pesticides  and  toxic  substances  under 
the  FederaUrijecticide.  Fungicide,  and 
Rodenticirie  ^ct  (FiFTlA)  and  the  Toxic 
Subs'ancts  Co.itrul  Act  (TSCAl, 
r^rspf-ctiveiy. 

DATES:  Written  comments,  identified  by 
the  document  control  number  OPP- 
00383.  must  be  received  on  or  before 
October  17,  :994. 


AOOneSSES:  Copies  of  the  proposed 
guidelines  are  available  at  the  addres.<; 
listed  below  for  the  Public  Response 
emd  Program  Resources  Branch.  , 

By  mail,  submit  three  copies  of 
writteii  comments,  identified  with  the 
docket  coaUol  number  "OPP-00383"  to 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506Ci,  Office  of  Pesticide  Programs. 
Envirormiental  Protection  Agency,  401 
M  St.,  SVV.,  Washington,  DC  20460.  In 
person,  deliver  comments  to  :  Rm.  1132, 
CM#2, 1S21  lefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
coacerring  this  document  may  be 
cbimed  confidenti-l  by  marking  any 
part  or  ail  of  thst  inioonation  as 
"Confidential  Business  Information" 
(CBIj.  Information  so  marked  will  not  be 
disr.iosed  except  in  accordance  with 
proc^diiTPs  set  fonh  in  40  CFR  Pr^rt  2. 
A  copy  of  ihe  conameal  that  does  not 
cd.:  lin  CBi  muit  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
r  say  be  dist  losed  publicly  by  EPA 
V.  ithcdt  prior  notice  .AU  written 
comrr.enis  will  be  available  for  public 
iitspe-cljcn  in  Rm.  1132  at  the  Virginia 
address  given  abo»e,  from  8  a.m.  to  4 
p.m..  Monday  throt.igh  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  L  Makris,  Health  Effects  Division 
(7509CJ.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington.  DC  20460. 
Oftlce  location  and  telephone  number: 
Rm.  8i6F.  CM#2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202. 
Telephone:  703-305-5222. 

SUPPLEMENTARY  INFORMATION:  TilC 
OPPTS  Health  Effects  Test  Guidelines 
for  developmental  toxicity  (OPPTS 
870  3700}  will  replace  the  Subdi\'ision  F 
Pesticide  Assessment  Guideline  Section 
83-3  (FIFRA)  and  40  CFR  798.4900 
(TSCAj.  The  guideline  for  reproductive 
and  fertility  effects  (OPPTS  870.3800) 
will  replace  the  Subdivision  F  Pesticide 
Assessment  Guideline  Section  83—4. 
under  FIFRA.  and  40  CFR  798.4700. 
under  TSGA.  These  revised  guidelines    , 
were  drafted  by  an  inter-agency  work 
group  comprised  of  experts  in  the  areas 
of  de\  elopmental  and  reproductive 
toxicity.  The  proposed  testing 
requirements  incorporated  into  these 
developmental  toxicity  and 
reproductive  and  fertility  effects 
guidelines  were  reviewed  at  a  joint 
meeting  of  tlie  RFRA  Scientific 
Advisory  Panel  (SAP|  and  the  Science 
Advisory  Board  (SAB)  in  December, 
1993 
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The  revised  guidelines  will 
significantly  improve  the  Agency's 
ability  to  identify  and  characterize 
potential  effects  on  the  reproductive 
system  and/or  the  developing  fetus  from 
exposure  to  chemicals.  Availability  of 
these  revised  gwdelines  will  enhance 
the  ability  of  pesticide  registrants  and 
industrial  chemical  manufacturers  to 
plan,  estimate  costs  of,  and  design 
studies  that  EPA  ciurently  requires  for 
pesticides  under  40  CFR  Part  158  or 
may  require  by  test  rule  or  consent 
agreement  for  industrial  chemicals. 

All  interested  parties  are  encouraged 
to  submit  comments  on  the  proposed 
draft  guidelines  for  developmental  and 
reproductive  toxicity  studies.  Specific 
comments  should  reference  the 
document  title,  section  niunber,  and 
paragraph  or  subparagraph  of  the 
proposed  guideline.  Recommended 
technical  or  scientific  changes/ 
modifications  should  be  supported  by 
current  scientific/technical  knowledge 
and  include  supporting  references. 

Comments  on  the  proposed  guidelines 
will  be  considered  by  the  Agency  and 
such  modifications  of  the  guidelines  as 
are  considered  to  be  of  scientific  and 
technical  merit  will  be  considered  for 
inclusion  before  the  guidelines  are 
published  in  a  final  form. 

List  of  Subjects 

Environmental  protection. 
Dated:  August  1,  1994. 
Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Progmms. 

IFR  Doc.  94-19777  Filed  8-16-94;  8:45  am) 
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FEDERAL  EMERGENCY      - 
MANAGEMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
vdth  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  October  17, 1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 


clearance  Officer  at  the  address  below 
and  to  Donald  Arbuckle.  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington 
DC  20503.  (202)  395-7340,  within  60    ' 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson, 
FEMA  Information  Collections 
clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  IX  20472,  (202)  646-2624.' 
Type:  Extension  of  3067-0196. 
Title:  National  Flood  Insurance 
Program  Erosion  Benefits. 

Abstract:  FEMA  regulations  44  CFR 
63,  Subpart  B,  sets  forth  procedures  to 
be  followed  by  State  authoriUes  for 
certification  of  structures  subject  to 
imminent  collapse  as  a  refult  of  erosion 
or  undermining  caused  by  waves  or 
current  of  water  exceeding  anticipated 
cyclincal  levels. 

When  a  claim  for  flood  insurance 
benefits  is  filed  by  an  insured,  the  State 
is  asked  to  collect  data  at  the  site  of  the 
threatened  structure  demonstrating  that 
the  condition  of  the  structure  meets 
criteria  for  certification  that  it  is  subject 
to  imminent  collapse.  Such  a 
certification  is  necessary  for  insured 
property  owners  to  file  claims  for 
relocation  or  demofiUon  benefits 
established  under  P.L.  100-242. 

Type  of  Respondents:  State  or  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping 
Burden:  360  hours. 
'"dumber  of  Respondents:  60. 
Estimated  Average  Burden  Time  per 
Response:  6  hours. 
Frequency  of  Response:  One-Time. 
Dated:  August  8.  1994. 
Linda  S.  Borror, 

Acting  Director,  Office  of  Administrative 
Support. 

IFR  Doc.  94-20186  Filed  S-16-94;  fl:45  am] 
BILLING  CODE  «7t8-01-M 


fFEMA-1033-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1033-DR),  dated  July 
7, 1994,  and  related  determinations.  " 
EFFECTIVE  DATE:  August  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 


Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7, 1994,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
7. 1994:  Dodge  County  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krinun, 

Associate  Director.  Pesporise  and  Recovery 
Directorate. 

IFR  Doc.  94-20187  Filed  8-16-94;  8  45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (45  U.S.C.  app 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573. 
SCR  International  Freight  Forwarding. 
Inc..  130  Minorca  Avenue,  Coral 
Gables,  FL  33134.  Officers:  Alvaro  G. 
Smith,  President  Jose  E.  Smith, 
Treasurer 
New  Jas  International,  Inc..  20.435 
South  Western  Avenue.  Torrance  CA 
90501.  Officers:  Tom  Hiraki. 
President;  Sakuo  Kikuchi,  Vice 
President:  Fredroc  A.  Moede.  Vice 
President;  Etsuko  Emmy  Nakamura, 
Vice  President;  MakotoNiiro, 
Treasurer 
Blue  Sky,  Blue  Sea  Companv,  dba 
International  Shipping  Company 
(USA).  169  Frelin^uvsen  Avenue. 
Newark,  NJ  07114,  Officers:  Asad 
Ferasat,  President;  Ali  Aelaei,  Vice 
President;  Jalal  Boloorchi,  Treasurer 
ITG  International  Transports,  Inc..  140 
Eastern  Ave.,  Chelsea,  MA  02150, 
Officers:  Guenther  Jocher.  President; 
Guido  Voss,  Vice  President 
M.A.X.  International,  10.518  73rd  Ave.. 
East,  Puyallup,  WA  98373.  Janise  Kae 
Disbrow,  Sole  Proprietor 
Savino  del  Bene  International  Freight 
Forwarders,  Incorporated.  151  Everett 
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Ave..  #105,  Chelsea,  N4A  02150. 

Officer:  Melvin  Cariofiles,  President 
Ikaros  Transpoft  Corp.,  509  Ocean  Ave.. 

East  Rockaway,  NY  11518,  Officers: 

Paiukbs  Zografakis,  President;  George 

Zograbkis,  Vice  President;  Dean 

Zografikis.  Treasurer 
Steven  Tkonns  Benefield,  2358 

Roseberry  Lane,  (kayson,  GA  30221. 

Sole  Proprietor 
Shippers.  Inc.,  10626  S.W.  148th 

Avenue-Drive,  Miami.  FL  33196. 

Officer:  Pablo  R.  Vinent,  President 
Maverick  Distribution  Services.  Inc.. 

100  Oceangate,  Suite  620.  Long 

Beach,  CA  90802,  Officers:  Timothy ). 

Noonan.  President;  Pao-Tomg  Liu, 

Vice  President 
Ocean  Trade  International,  Inc.,  8562 

NW  70th  Street,  Miami,  FL  33166. 

Ana  M.  Blanco,  Sole  Proprietor 
Latin  American  Imports  and  Exports, 

Inc.,  dba  Latimex,  Inc.,  39  Flamingo 

Street.  New  Orleans.  LA  70124. 

Officers:  Victor  M.  Arroyo.  President; 

Marco  A.  Arroyo,  Vice  President 
VVelsch's  International.  Inc..  4872  S.W. 

74th  Court.  Miami.  FL  33 155. Officer: 

Paul  Ernest  Welsch.  President. 

Dated:  August  11. 19»4. 

By  tbe  Federal  Maritime  Commtssioin. 
Ju—iih  C  PaUdag, 
Secretary. 

[Fit  Doc  ^4-20091  Filed  (J-1&-94:  8:45  ami 
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FEDERAL  RESEflVE  SYSTEM 

KeyCorp,  et  al.;  Fonnatlons  of; 
Ac(fu4alttone  by;  and  Meryrs  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.aC.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdii^  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processiiig.  it  will  also  be  available  for 
inspectioa  at  the  offices  ai  the  Board  of 
Covernois.  Intnested  persons  may 
express  tkeir  views  in  writing  to  the 
Reser\'e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  reqnests  a  hearing 
must  include  a  statement  of  why  a 
written  piesentation  would  not  suffice 
in  lieu  of  a  Itearing.  identifying 


specificity  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  not  later  than 
September  9. 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Keyxorp.  Cleveland.  Ohio;  and  Key 
Bancshares  of  Maine.  Inc.,  Portland. 
Maine,  to  acquire  100  percent  of  the 
voting  shares  of  Casco  Northern  Bank. 
National  As  u-.  ^Htion,  Portland.  Maine. 

2.  KeyCorp,  Cleveland,  Cfcio;  and  Key 
Bancsh*es  of  Maine.  Inc..  Portland, 
Maine,  to  acqtiire  100  percent  of  the 
voting  shares  of  BANKVERMONT 
Corporation,  Burlington.  Vermont,  and 
thereby  indirectly  acquire  Bank  of 
Vermont.  Burlington.  Vermont. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1 .  GAB  Bancorp.  Jasper.  Indiana;  to 
acquire  100  percent  of  the  voting  shares 
of  First  State  Bank  Southwest  Indiana. 
Tell  City.  Indiana. 

C.  Federal  Reserve  Bank  of  Kansas 
tity  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  .Missouri  64198: 

} .  Commerce  Bancshares,  Inc.,  Kansas 
City.  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Twin  City 
Corporation,  which  will  be  the 
surviving  corporation  after  a  merger 
with  CBI-Twin  City  Corporation.  Kansas 
City.  Kaisas,  a  wholly  owned  subsidiary 
of  Commerce  Bancshares,  through  the 
merger  Commerce  Bancshares,  inc.,  will 
indirecdy  acquire  90  percent  of  the 
voting  shares  of  Twin  City  State  Bank. 
Kansas  City.  Kansas.  In  a  second  step  to 
the  transaction  Twin  City  Corporation 
will  merge  with  another  wholly  owned 
subsidiary  of  Commerce  Bancshares. 
Inc..  CBl-Kansas,  Inc..  Kansas  City. 
Missouri,  and  thereby  indirectly  acquire 
too  percent  of  the  voting  shares  of 
Commerce  Bank.  N.A..  Lenexa.  Kansas, 
and  Commerce  Bank.  Lawrence.  Kansas. 

2.  Peoples  Trust  of  1987,  Ottawa. 
Kansas;  and  its  subsidiary  Peoples.  Inc.. 
Ottawa,  Kansas,  to  acquire  46.875 
percent  of  the  voting  shares  of  Johnson 
County  Bank,  Overland  Park.  Kansas. 

Board  of  Coremors  of  the  Federal  Reserve 
System.  August  11.  1994. 
|enni£er ).  fohnsoii. 
Dtiputv  Secretary  of  the  Board. 
IFR  Doc.  94-20154  Filed  8-16-94;  8:45  amj 
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NationsBank  Corporation;  Notice  of 
Application  to  Engage  De  Novo  in 
Nonbanfcing  Activities 

NationsBank  Corporation,  Charlotte. 
North  Carolina  ("Applicant"),  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
use.  §  1843(c)(8))  (the  "BHC  Act") 
and  §  225.23  of  the  Board's  Regulation 
Y  (12  CFR  225.23).  to  engage  de  novo 
through  its  wholly  owned  subsidiaries, 
NationsBanc-CRT  Services. 
Incorporated.  Chicago.  Illinois,  and 
NationsBanc-CRT  Energy  (U.K.) 
Limited.  London.  England  (collectively. 
"Compsmies").  in  the  following 
activities: 

(1)  providing  futures  cnmmissiu;i 
merchant  ("FCM")  execution,  clearance 
and  advisory  services  to  affiliated  and 
unaffiliated  customers  with  respect  to 
futures  and  options  on  futures  contracts 
on  financial  instnunents  and-financial 
commodities  on  stock  and  bond  indexes 
that  have  been  previously  approved  by 
the  Board,  and  on  exchanges  previously 
approved  by  the  Board,  pursuant  to  §§ 
225.25(b)(18)  and  (b}(19)  of  the  Board's 
Regulation  Y  and  SR  Letter  No.  93027 
(FIS)  (May  21. 1993); 

(2)  providing  FCM  execution. 
clearance,  and  advisory  services  to 
affiliated  and  unaffiliated  customers 
with  respect  to  futures  and  options  on 
futures  contracts  on  non-financial 
commodities  that  have  been  previously 
approved  by  the  Board,  and  on 
exchanges  previously  approved  by  the 
Board,  as  «rell  as  futures  and  options  on 
futures  contracts  on  certain  non- 
financial  contracts  on  an  exchange  that 
the  Board  has  not  previously  approved 
for  bank  holding  companies,  in 
accordance  with  f.P.  Morgpn  Br  Co.,  Inc., 
80  Federal  Reserve  Bulletin  151  (1994). 
Caisse  Nationale  de  Credit  A^cole,  80 
Federal  Reserve  Bulletin  552  (1994);  and 
Bank  of  Montreal,  79  Federal  Reserve 
Bulletin  1049  (1993);  and 

(3)  providing  discount  and  full  service 
brokerage  services  and  related  securities 
credit  services,  and  conducting 
incidental  activities  thereto,  to 
institutional  customers,  and  Conducting 
incidental  activities  thereto.  pursuaiU  to 
§  225.25(b)(15)  of  the  Board's 
Regulation  Y. 

The  exchange  and  futures  and  options 
on  futures  contracts  with  respect  to 
which  Applicant  proposes  to  provide 
FCM  services,  which  the  Board  has  not 
previously  approved,  include  the 
International  Petroleum  Exchange. 
London.  England,  and  tiie  following 
contracts  traded  thereon:  Brent  cmde  oil 
futures.  Options  on  Brent  crude  oil 
futtrres,  gas  oil  fotares.  options  on  gas 
oil  futures,  and  unleaded  gasoHne 
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futures.  These  activities  will  be 
cmnduined  on  a  worldwide  basis 

Any  comments  or  requests  for  a 
hearing  should  be  submitted  in  writint; 
and  re<;eived  by  William  VV.  Wiles. 
Swretnry,  Board  of  Governors  of  th'.- 
Federal  Reserve  System.  Washington. 
DC  20.5.51,  not  later  than  Aiignst  31. 
inm.  Any  request  fora  hearinK  or.  ihis 
iipplii  ation  must,  as  n^quirod  hy  ^ 
2R2.:i(e)  of  the  Board's  Rules  of 
Prn(  edure  (12  CFR  2C2..3(e)),  b.. 
■K  companied  by  a  statement  of  thf> 
reasons  why  a  written  prRsenfntion 
would  not  suffii»  in  lieu  of  a  liearin-^. 
idpntify  inj^  sperifically-any  (juesf ion's  of 
lat  t  th.ii  no  in  dispute,  summarizing  the 
I  vi(ii'iir.H  that  would  be  pniswiled  at  a 
hiMring,  and  indicating  how  the  p.jrty" 
'  oi;imenting  would  be  aggrieved  by 
approval  of  the  propose  I. 

This  application  may  he  in.s;j<M.ti»d  at 
i!k-  ofiitcs  of  the  Board  of  (:k)v<!rnors  or 
uv  FtMieral  Reserve  Bank  of  Ku:hmond. 

Hiiiir.l  of  Covornurs  nf  !h(  B-.).<ra!  P  mt.o 
.S>>-!i-ir,.  Ai;gnsf  11,  1<»<)4. 

Jcnnifnr  J,  |ohn<Hin, 

n.  y/f.fy  Sfrrt'Uiiy  of  tlw  lUjiiitt 

I-  K  I>ii  .  '.M-^Oll.'i  F-,!.-,i  «  H.'H.  ha:.  .,:,,i 

El  LING  CODE  621(M)1.F 
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Issued  in  New  York,  NY  on  AiiRust  1 1 

Hobert  W.  Martin. 

Art  inn  nogional  Administmlnr.  (U:ni'rnl 
•V/vjces  Administwtion. 
IFR  Do<;.  94-20173  Fi!.vl  8-lfy-.)4;  8:45  ami 
BILUNG  CODE  6B70-23-M 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[COC-439] 

National  Institute  for  Occupational 
Safety  and  Health;  Health  and 
Exposure  Surveillance  of  Siberian 
Asbestos  Miners  Cooperative 
Agreement 


GENERAL  SERVICE  ADMiNISTKATJON 

United  States  Border  Station,  Kighgate 
Springs,  VT;  Environmental 
AssessmenfcFONSI 

riiis  notice  .v!n,es  to  iufur.u  li,.- 
i";hi;;  Dfth.ii.-ivail.-aiiliiv  tii  ll;c 
I    r.  iroi^.nciit;)!  Ass.issni.-iit  f!;/M;>i.,i 
<1  .i.j  rmdin.j;  of  No  .Si.-^iiiiit.Mi!  imp.ii  i 

.'.OrJSij  priiji.ll.J  i,y  ti..'  I  I  .S    (,.!...  l.lj 

.'-''  rvi<,Ks  .^dMiinisIratiou  fur  ll:,- 
i^n.p!jsi;d(onMni.:ti<;i,  o!n  ncu  i,.<,ihd 
-  '  .'"s  nor(i<r  .sr.-itimi  in  ii.^h:^.:! 
^Y>:\:''\\s.,  \'vv\\\un\.  ( :.j.?;n!i:i7ls"on  !i;e 
p^'poM-d  a.  lion  );,;,y  b;  .siiLiuufH-d  in 
.wrilin;',  u!,TJi!g  tiit^  .3()-ti.iy  pi:i)|„. 
c«»i5i::icnt  p-riod.  whii.h  :;tarts  ijn 
Acgust  1<],  i;!!)4  and  H.i.is  ■>.! 
.'^•'^ilOiMher  l;l,  TifM.  7  h..  i-in,h„r  „l  No 
■Si;,i:^ic.i;!t  Inip;i..t  vv;i|  iie.sij^ird  i:wd 
l«'.  ome  ei;.)l  after  cc..ipl«.(ion  uf  \\w 
pn!)!icrome!.ii!  p.-riuv),  prtnidi:.;  th,.; 
;  i!0  i-'')r:!:.)fioii  Ictdinj; !  .  a  coiiIr...v 
!.l.di,l;^  is  i>;cciv''d  or  come:,  to  ligiii 
"iiiring  the  .'t'(-(i..y  (.(iium-nt  p(:.-i.>d     - 

F.ir  forther  infij.aiKition.  pIcNi.c 
<  fni.icl  Mr.  I'l-hir  A  Smnd.  i)ir.;..l.,i  ci 
i'!.it,.ii.ig  .Si.iii,  i'ui)lic  Hniid)r.;;.s  .Set  vi.  e. 
'-■•!.«-i;d  .S»;rvici!:.  Admmistriii.):!   2h 
Feii<;r.ii  Fl.iza.  Room  1()09  New  Y.jrk 
New  York  10278.  Telephone:  (2U')  2r,4- 
.3.-1H1 


Summary 

The  Centers  for  Dise:»-«e  Ctmtrul  and 
l'rev.;ntioi'  (CDC)  a;)!!oi:-u  Oh  ;h;^ 
■  fvailalMJity  oi  Hscii  year(KV)  1004 
liinds  for  a  cooperative  agn-euieiit  wiih 
ine  Finnish  Institnte  of  {>:ciip;itioMal 
H.'aUli  (FIOH)  to  ev.-lnate  workplace 
exposurt^s  and  conduct  ho.jllh 
asscs.siiu'nts  of  workers  expased  to 
asbestos  in  a  lart-e  minin^^,  milling,  anil 
production  (  enter  loi.iJe.i  in  A'-h.'st. 
KusMa.  Approxim..lelv  Sl.'iO.OOO  w.ll  he 
.•!->ni!.il)!e  in  FY  l'.)q4  to  find  the 
ci«o;ierafive  ngn;en,enl.  Tlie  award  will 
he;j;n  un  or  about  .St!pt(!nd>»!r  30.  1004, 
iora  12-inor.(!i  budget  perio.l  within  a 
pro;c>ct  period  .)f  up  to  ;t  ^.>;,^s.  Fund.u;; 
estimates  miy  vary  ard  are  subjei !  to 
change.  Ccntinuation  aw.K(l(K)  wifh.in 
the  projed  period  wil!  ]y^  niad..  or,  the 
Ims:s  of  satisf.nct.nry  jin^ri'sr  and  the 
avadahility  of  funds. 

Tiie  jinrpose  of  this  ccojXif.-iri-v.' 
.!;.,Meii?unt  is  to  assist  liv-  Vn")]]  in 
i;ir1ij.T  de\  (^loping  nnd  st.'^'figfln'Ptf.g 
I  piceiiiiologic  r(",c,'n  h.  siirvV.;ii;m.  e' 
i-nd  mf)jMtoriii..;  .tiid  iraiiv.ng  in  oif  ler  to 
proi-ro*:   ilie  ii!rl!-,.'r  iif..i.-!s!;.',i<!ii.g  i-.f 
Ih'!  pnnention  of  wic.upational 
iv^spir.niory  dis.s.s.' 

Tile  CIX^  will  provide-  .m  ii:i.lii,( 
t.'p!dcniio;o)j;i«„  enj',ijVH;riitv, 

environu.iiiit;,!.  ,M^j  ,.!„5ii;.Vl' techr.K.d 
.;  SI:;;  UK.v  lo  the  r»'«.ipieiit,  .is  mnniiid, 
'•Tsi:.  I .  s.siui  cor.iplet.'uji  td  this  pruji  it 
(  oli.ihorate  witii  iherec  ipieni  n..  i"..- 
M.lho.kr  m't,,",,!.^,  lion   l..huiari<.w 
analysis,  and  pnbiicalion  o»  the  data 
I'dalrd  to  the  i)rojei  t:  assist  in  li  c 
df  ve!onii;<:nt  oftla- o\  .-Lili  ,d.<:n,r 
s'ldy  desij;;!  loi  tins  pro,.»..t. . Assist  n. 
liiedi-sk'.ii.-md  in,i);euii...l.iiioii  oilii.' 
fv.ihi.iiion  pl.ii!  for  llu-  )  so;.-,  i. 
( .Jordin.iti.-  tl;e  training  oi  iln' 

appropriate  grantee  staff  in  t.«hni..;J 
and  St. ieiilirii    pro.  vtiup'-  r..'i  ess;jr;y  ioi 


the  sufxessfnl  completion  of  the  proje.:!- 
and  assist  in  the  development  of  a  serie<^ 
of  symposia  to  present  findings,  provide 
tniinmg,  and  provide  for  the 
dissemination  of  infonnation  relevant  to 
the  pn'venlion  of  o«.{n!pafional  lung 
dcsease  due  to  asbestos  exposure 
_        The  Public  Health  Service  (PHS)  \< 
<  ommitted  to  achieving  the  health 
promotion  .md  disease  prevention 
ohj.H.tivf>s  of  ll-'nlthy  Pcnph  2000,  n 
PHS-led  n,?tional  activitv  lo  reduiv 
morbidity  and  mortalitv'and  improve 
the  qrialitv  of  life.  Thi.s  announcem.^rt 
is  relaliHl  lo  the  priority  area  of 
Occupation. d  I-ung  Disease.  (For 
ord(!ripg  Ih'uhhv  PrnpU'  2000.  s.^.  i!-„- 
section  enS'l  ,1  Where  to  Obtain 
Additional  Information.) 
Authority 

This  pnjgrarii  is  aulhoriz.^d  nn.Jer 
Se.  tion  22i..![7)  of  tiie  0.-rupational 
S.dc-tv  and  Health  Act  of  1070  (20  ti  S  ( 
fi"l(e!(7)) 

Smoki  -I  rii;  Workplace 

■J"he!'i,hi|,,i!,.,,),;j  bervi.e  Strongly 
encolll,,,^(-^  ,,1)  -:.,!M  r.-cijii-nls  t.j 
provi.le.i  sinok.;-f!ve  -vMirkp!,!!.  .....i 

proir.dt..  ih,;  nor.-UM-  of  all  loha.:.;o 
prod,.  Is  This  is  (  onsistor.t  wil!i  t!ii 
I'US  niis-i:,  :  (li  I'.roinoting  the 
prote.  tion  ;i;;d  a.fvantj'ment  of  an 
HidiM, !.,,.:  s  pi  .s,.,!,  nd  nieni.d  h...dlh 
Kligihlc  Applie.inl 

Assi  ;.,r; ,.  ..v;I!  i)e  provided  only  lo 
lltel-ii.rpv;  Institute  of  0<,u;).i:i.ii.al 
»l<^•ilth  (Flf)Il)  tor  conducting  this 

I'valu.Ti,)),.  Noot;i..'rappli<.•,t,ou^wli! 
tl|'  solii  iind.  'i  )),.  pro^'Miu 
aiinouiu.ei.»r'i;l  .-i.nci  .-.pptir.iiion  kit  linv. 
be.  n  s.:  t  f:,  won.  The  FIOH  is  the  only 
apprrip:ii,?,.  .-nd  q.i.a!iri;>d  msiiiution  to" 
pro\i  !>■  thes.Tvi.:e^  spe;  if.cd  tindi-rlhiv 
coop.T;>live  ,)gr".'>i'enl  for  l!...  folloM.:::,. 
(I  .In. ins. 

Th.Te  !s  .1  l,,r;..- nsl)esi.is  luntini,' 
I'.dln.u.  ,i',d  ,'rodnclion  ai  ti\  ily  in 
AsIm'sI.  .Siii.'.-.i   v>  hi.  I'  riro<h'ci-s  in 
excess  of  MOO Oiiii  loiiv  of  aslx-stos  ..i.d 
3l/(i. ;).>'). 1)00  toi;s  of  crushed  slr)i„. 
amiii.  Ily    Ijiis  niine  supplies  all  of 
Russia's  aslw'slosjiui  is  cneoj  it.<;  i,!.i|.,i 
.  xportine  rcsoerr-es.  Then-  is  .-io  .^xistit).- 
n-edical  si:;\.il!.)ii!  t>  pro;:r.>rn  in  !•(!,>.  f  ' 
f.'rtriemoie'th.m  KMHJO  em.ilMv,,.. 
win.  Inoulii  b.>  n-viewed  ioi  i..,i)ni 
health  ..  ffi-i  Js  of  .i.shestos.  Russia  .l.ws 
not  have  the  <.v-'„.p.,c,,f,rri-s«)iirii-.  •<> 
«  or. duct  tiiis  review  and  an.ilysis. 
1  :->\ve\er,  it  h,)s  exftn^ssed  a  desir.;  to 
cuibhorate  u  i!.'-,  «)ih.;rs  to  ac<  cniphs!. 
this  eifoiL 

i"in),n)d  I.  is  .ii  cvimji,,,  worl  in-,; 
nl..l,ni!si;i|)  AvDii  Russi.i  and  has 'the 
.  \per<i-  e  .iiid  .ihijity  to  iiiilialo  an.l 
.  .lordiiMt.-;;  sti.dr-offhis  ni,i,;ni)ude 
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FIOH.  NIOSH.  and  the  Institute  of 
Industrial  Hygiene  and  Occupatio;ial 
Diseases  of  the  Academy  of  Medical 
Sciences,  Moscow,  Russia,  all  serve  a-; 
members  of  the  World  Health 
Organization  (WHO)  Workers'  Health 
Program  which  has  as  one  of  its  top 
priorities  the  prevention  of  occupational 
respiratory  diseases.  This  shared  focus 
has  enabled  FIOH  to  develop  a  unique 
collaborative  relationship  with  the 
Institute  of  Industrial  Hygiene  and 
Occupational  Diseases  of  the  Academy 
of  Medical  Sciences,  Moscow,  Russia. 
As  a  result  of  this  relationship,  FIOH 
will  be  granted  access  to  the  Asbest 
mining  region  and  will  be  given  support 
from  the  requisite  Russian  agencies  so 
that  they  can  successfully  accomplish 
the  work  required  under  this 
cooperative  agreement.  No  one  in  the 
United  States  or  its  territories  has  this 
unique  capability. 

Executive  Order  12372  Review 

The  applicant  is  not  subject  to  review 
under  Executive  Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.957. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  4R. 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  farms  provided  in  the 
application  kit. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
489  and  contact  Oppie  M.  Byrd.  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  Room  300, 


Mailstop  E-13.  Atlanta,  GA  30305,    - 
telephone  (404)  842-6630.  A  copy  of 
Flenlthy  People  2000  (Full  Report.  Stock 
No.  017-001-00474-0)  or  Healthy 
Peop!,'  2000  (Sumniarv  Report,  Stock 
No.  017-001-00473-1")  referenced  in  the 
Summary  may  be  obtained  through  the 
Superilitendent  of  Documents, 
Government  Printing  OiTice, 
WashiBgton.  DC  20402-9325,  telephone 
(202)  783-3238. 

Dated:  .August  9.  1W4 
Linda  Rosenstock,  M.D.,  M.P.H., 

Dircctot.  Xational  Institute  for  Occupational 
Safety  and  Healty.  Centers  for  Disease  Control 
and  Prexention  fCDCI. 

iFR  DdC.  94-MiH9  Filed  8-16-94:  8:45  am] 

BILLING  COOE  4163-19-P 


[Announcement  Number  494] 

State  Grants  To  Support  Development 
of  Nutrition  Intervention  Programs; 
Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  1994  funds  for  grants  for 
1994  State  Grants  to  Support 
Development  of  Nutrition  Intervention 
Programs  was  published  in  the  Federal 
Register  on  July  21,  1994,  [59  FR 
372361.  The  notice  is  amended  as 
follows: 

On  page  37237,  first  column,  under  the 
heading  "Availability  of  Funds,"  the  first- 
sentenoe  should  read:  "Approximately 
SI. 190,000  is  available  in  FY  1994  to  fund 
approximately  49  awards." 

On  page  37217.  first  column,  under  the 
heading  "Availability  of  Funds."  paragraph 
A.  Nutrition  intervention  As>;istance:  the  first 
two  senti'nces  should  read:  ".Approximately 
>900.0Q()  is  available  to  fund  approximately 
45  awTJUli^h  is  expected  that  the  average 
award  will  be  S20.000.  ranging  from  SIO.OOO 
to  545,900." 

AU  6lher  information  and 
requirements  of  the  July  21, 1994, 
Federal  Register  notice  remain  the 
same. 

D.iti'd'  August  10,  1994. 
loscph  R.  Carter, 

.-Icrj.in  Associate  Director  for  Mana<;enu'nt 
and  ( tperiitiuns,  Centi:rsfor  Disease  Control 
an d  Prevention  ICDCI. 
[FK  Dot.  94-20140  Filed  8-ir>-94;  845  am] 

BILLING  CODE  4163-ia-P 


Food  and  Drug  Administration 
[Docket  No.  94P-0091] 

Asparagus  Deviating  From  Identity 
Standard;  Temporary  Permit  for  Market 
Testirjg 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcirig 
that  a  temporary  permit  has  been  issued 
to  The  PilLsbury  Co.  to  market  test 
experimental  packs  of  canned  asparagus 
containing  zinc  chloride.  The  purpose 
of  the  temporary  permit  is  to  allow  the 
applicant  to  measure  consumer 
acceptance  of  the  food. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce, 
but  no  later  than  November  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nannie  H.  Rainey,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SVV.,  Washington,  DC  20204, 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  US.C.  341),  FDA 
is  giving  notice  that  a  temporary  permit 
has  been  issued  to  The  Pillsbury  Co.. 
Technology  Center,  330  University  Ave. 
SE,,  Minneapolis,  MN  55414-2198. 

The  permit  covers  limited  interstate 
marketing  tests  of  e.xperimental  packs  of 
canned  asparagus.  The  test  product 
deviates  from  the  U.S.  standard  of 
identity  for  canned  asparagus  (21  CFR 
155.200)  in  that  the  test  product  will 
contain  added  zinc  chloride  in  an 
amount  necessary  to  retain  the  green 
color  of  the  product  {at  a  maximum 
level  of  75  parts  per  million  of  zinc  in 
the  finished  food).  The  test  product 
meets  all  requirements  of  the  standard, 
with  the  exception  of  the  variation. 

This  permit  provides  for  the 
temporary  marketing  of  10  thousand 
cases,  each  containing  12  425-gram  (15- 
ounce)  cans,  of  the  tost  product.  The 
product  will  be  manufactured  at  Green 
Giant  Co.,  711  East  Main  St.,  Davton. 
\VA  09328-0026.  The  product  vvill  be 
distributed  in  .Alabama,  Florida, 
Georgia,  Louisiana,  and  Mississippi. 

For  the  purpose  of  this  permit,  the 
name  of  the  product  is  "canned 
asparagus."  Each  of  the  ingredients  used 
in  the  food  must  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of'21  CFR  parts  101  and  130. 
This  permit  is  effective  for  15  months, 
beginning  on  the  date  the  test  product 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  November  15, 1994, 
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Daffid:  August  8, 1994, 
Fred  R.  Shank, 

Dimtor,  Center  for  Food  Safety  and  Anpluni 
Nutrition. 

[PR  Dor.  94-20130  Filed  8-  lb-94.  8:45  «m| 
BILUNG  CODE  4160-«1-F 
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[Docket  No.  94F-0246] 

Kuraray  Ck).;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Dni}>  Adminislmtion, 
ACTION:  Notice. 


SUMMARY:  The  Food  and  Dni>> 
Administration  (FDA)  is  announcing 
thai  Kuraray  Co.  has  filed  a  peiifinn 
proposing  that  the  food  additive 
rogulntions  be  amended  to  providt;  for 
the  s-ife  use  of  ethylene-vinyl  a<;.!tafe- 
vinyi  oi;  »hol  copolymers  with 
hroadei  od  specifications  that  inchidi?  a 
•iiH.rcoseci  minimum  acceptable 
i!thy!«>ne  »,ontent  and  an  incmasud 
in.ixinium  permitted  level  of  migrati.jn 
ol  <!thy!ef)e-vinyi  ar:etat».-vi!jyl  alcohol 
oiigoinws. 

DATES:  Written  comments  on 
pi'titioner's  environmental  assi«s;niirif 
!)>  Sf  pfember  16,  1994 
ADDRESSES:  Submit  written  comiMorifs 
t(i  \b''  Dockets  Management  Bi.ntuh 
(Hi  A-305),  Fr>odandDrug 
Administration,  mi.  1-2.3,  i:/42(l 
l'..rki.iwn  Dr.,  Rockville,  MD  2i)H.'S7 
FOR  FURTHER  INFORMATION  CONTACT: 
ni.iiii!  M  Robertson,  renler  for  Food 
.S.it,'fy  aiKJ  Applied  Nutrition  (lil-'.S- 
21f;),  Food  and  Dnig  AdiuininfnJJon 
21)0  r  .St.  .SW.,  Wa.shington,  DC  2ti;'0l 
l'():'~2.^>4-')."511. 

SUPPLEMENTARY  INFORMATION:  I  lii<i..r  lh. 
Icdci.ii  Food.  Drug,  uud  Cosmoiji  Ai  t 
(sec.  40'}fb)(.'j)  (21  l.'..S.r.  34H(h)(.'-,l)), 
nr)tif.,.  is  given  that  a  food  addifve  ' 
r"!iiii(Mi  IF.'VP  4114421)  h.i.':  boeu  fil.'<i  h- 
Kurany  Co.,  lOtJI  C  St.,  NVV..  suite  .■".(K)^ 
VV.'St,  Washington.  DC  20001.  The 
|icti'io!i  pioposes  to  .nnieui!  ^  J77,-t;!'.0 
I'tliylene-vinyl  ncetutfi-vinylnlrnhnl 
cnpnIvnuTsm  CFR  177.1. ■]()())  of  the 
hxtd  additive  regulations  to  provide  for. 
thi'  safe  use  of  ethylene- vinyl  ao^tate- 
vinyl  alcohol  '.opolymers  with 
bro.ide-jini  specification^  that  include  .i 
d(;cn.'asf^d  minimum  a«x;eptable 
ethylenecontent  and  an  inr  nMv>d 
maximum  perniilted  level  of  migration 
of  (jthylene-vinyl  a<:etate  viuyl  alcohol 
oligomers. 

The  potential  enviromnonta)  impact 
of  this  fli^tion  is  being  reviewed.  To 
entourage  public  participation 
consistent  with  regulations  promulgaied 
under  the  National  Environmental 
Policy  A.:t.  (40  CFR  1.501.4  (b)),  the 


agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
1hat  IS  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Bran«Ji  (address  above)  for 
public  review  and  .ximment.  Interested 
persons  may,  on  or  before  September  16 
1 994,  submit  to  the  Dockets 
M.mngement  Bmnf;h  (address  above) 
written  comments.  Two  copii^;  of  any 
i;omments  are  to  be  submitted,  ex(.«pt 
that  individuals  may  submit  one  copy 
Comments  are  to  l>e  identified  wilh  the 
«lo<^ket  number  found  in  brackets  in  the 
he.jding  of  this  do<nimcnt.  Rci*iv<>d 
comments  may  lie  seen  in  the  ofrn^e 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  e:iviron;neiit.)l  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  b,i.se(l .  n  its  review, 
thi-  agency  finds  that  an  envirunnmntal 
impact  statement  is  not  requinid  and 
tliis  petiti.in  results  in  a  regulation,  the 
notice  of  avaii.ibility  o)  the  ageni;y's 
finding  of  no  si>;aiilca:it  impact  and  the 
r'videiice  supporting  that  finding  will  bt> 
puhlishod  wi!h  the  regulation  in  the 
Federal  Refji.stpr  in  .i.  oniaut^  with  21 
CFR  2.5.40(c). 

rinli'ii-  .A;i};ii'.i  f,    i-m^ 
tndR.  .Shank. 

Ihrxtor.  OnU.:  f,„  lh,»i S,i),tv.>„dA,wl,,'d 

\ii!iiiitm  ' 

i:  K  Doc.  94-  i()1.)i  I  il.;.i  n  u,  'M,  «.4:,.i,n| 

DV.IWG  CODE  41«(Mlt-r 


fDochet  No.  94G-0272] 

Aplin  &  Barren  Ltd.;  Papetti's  Hygrade 
Egg  Products,  Inc.;  Filing  of  Petition 
for  Atfirmation  of  GRAS  Status 

AGENCY:  Fond  ;um1  Dii.,.  Ad/niiiiojr.,,;,,,, 
JHiS. 

ACTION:  Notii.e. 


summary:  Tlie  Food  and  Dtuu 
Adininisiration  (i-'DAj  isaniiuuncin^ 
ih.M  Aiilin  .V.  H.ir,.  tt  Md..  .=;  d  J'.,peItiV 
I'vgr.ide  Ey^  IVoduct.s,  Inc.,  as 
cop.'iilioniMS.  hfive  filed  a  pofilion 
(<';KASP  4G04t)Hl  liruposing  to  .iinriu 
that  nisin  preparation  isgenenilly 
r.'cogiiizcd  ,;s  -^il'  ((.HAS)  a.s  an 
antimicrobial  .^gi'nt  in  various 
st.indardized  ami  Mon«.fandan1izi.d 
liquid  (^  products. 
DATES:  Written  •.onuneuls  by  Octoix  r 
17,  l'.)94. 

ADDRESSES:  Submit  written  «ijmnients 
to  the  Dockets  Man.igemenI  Brani  h 
(UFA-.IO.S).  Food  and  Drug 
Administration,  nn.  1-2:1.  12420 
Parklawn  Dr.,  Rorkville,  MD  20657. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  LaVecchia,  Center  for  Foo«l 

Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Dnig  Administration, 
200  C  .St.  SW..  Washington,  DC  20»04 
202-418-3072.  "     ' 

SUPPLEMENTARY  INFORMATION:  Under  I  he 
Federal  Food,  Drug,  and  Cosmetic;  A.I 
(sees.  201(s)  and  ■I09(b)(.5)  (21  U  S  C 
:^21(.s)  and  .348rn)(.^))  and  the  n-ulaii,,... 
for  affirmation  of  GRA.S  status  in 
«i  170.3.5  (21  CFV.  1  70.-3.5),  noti,;e  is  given 
that  Aplin  &  Barn'tt  Ltd..  c/o  1001  t;  Si 
NW..  suite  .-iOO  West,  Washington,  DC 
20001;  and  Papetti's  Hvgrade  Egg 
Products  Inc.,  c/o  424  .S.  Washingtou 
St.,  Alexandria.  VA  22314,  have  filed  a 
petifion  ((;)L\.SH  4G040H1  propo.sing  li...i 
nisin  pn-paralion  be  affirmed  as  CRAS 
for  i.se  as  an  antimicrobial  agent  in 
stand.jrdizxd  ai.d  nonslandardia.-d 
liquid  .  gg,  c};g  whites,  egg  yolks,  an.l 
blends  of  the^e  tgg  prodiii;ts. 

Tl'.e  p.'tition  iias  been  placed  on 
display  af  the  Dot,kels  Man.igi;m<s)i 
Hrar.ch  (uddr.jss  al)ovc) 

Any  petition  that  meets  the 
ri^quirements  outlined  in  §  170.30  I2i 
CFR  170.:]0j  .md  ji  1 70  .).■>  is  filed  by  tii.-j 
agency.  TJii.'re  is  no  profiling  review  of 
the  iidc  ;i  .If  •■  of  d.s;,.  to  Mi|ip„r1  a  CRA.S 
cm  insion.  Thus  'he  filing  uf  a  p,iiiiion 
*or(.RAS  nlfimialion  should  not  he 
inlorpr.'t.^d  .,<..>  prviimiiiary  iiKiirafin., 
of  suitability  for  GRAS  affinnntion. 

Tin-  potiMui.d  environmental  imp.irt 
ol  llii-;  at  li'.n  is  heirn;  revi(«w;?(i.  If  ti;e 
iigeiu  V  f'pds  th.it  ,Tn  »>nvironment:il 
iinp,)i  t  sfa1ei),»iit  is  not  nnpiired  imd 
thi«,  petition  results  in  a  n?gulatinn,  fh.- 
uoIi..e  of  .-.vailahiliry  of  file  ag.fiu.y's 
finii-n^<  of  MO  siL'nincint  i:npjr;t  .uid  tlio 
evidence  sn:)poiiin«  th.it  fiiulinKwill  he 
inihiislied  Will)  the  ri^gidaiion  in  the 
Federal  Registiir  in  oci  urd.mre  vvilli  21 
CFR  i:."),40(cj. 

liiii'rested  persons  may,  on  or  bcfor! 
Oi.icher  17,1  '104.  review  the  poiiiion 
•iiid  file  . oienujnts  with  the  Do.;kets 
M.mageniiMil  Brmch  (address  rsbow) 

Two  copies  of  ciiy  <  l-MiMents  c|;,)i.,;,j  1).; 

fi!;,Hl  ;ind  .xhouid  be  identified  wilh  tlie 
•iocket  nmi.bei  found  in  brackets  ni  the 
h.M.Jm;',  oi  ihis  document,  annments 
slioidd  iii(;ii:.i';  ary  .ivail.ihle 
iiilormalioii  (hat  would  be  helpful  in 
<ic!e.  iiiining  whether  the  sub.stance  is, 
or  IS  not,  i;i<j\S  f-ir  die  proposed  us*}.  In 
addiliiH!,  (;onsibii  ni  with  the  njgul.Mions 
p!oi,!ulj;.ilcd  under  the  National 
Em  innmcntid  Policy  Act  (40  CFR 
l.'JOl. 4(1)1),  the  agency  encourages  public 
particip.ition  by  review  of  and  comment 
on  the  environmenlal  asses-siuenl 
submitted  with  the  petition  that  is  tlw 
subject  of  diis  notice.  A  copy  of  the 
petition  (including  the  environmental 
a.s.s«>ssn)ent)  and  received  conmienLs 
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may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  August  8.  T994. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  94-20132  Filed  8-16-94;  8:45  am) 

BILUNO  CODE  4160-«1-r 


[Docket  No.  94G-0267] 

Fuji  Oil  Co.,  Ltd.;  Filing  of  Petition  for 
Affirmation  of  GRAS  Status 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Fuji  Oil  Co.,  Ltd..  has  filed  a 
petition  (GI^SP  4G0407),  proposing 
that  a  triglyceride  containing  behenic 
and  oleic  acids  be  affirmed  as  generally 
recognized  as  safe  (GRAS)  for  use  as  a 
tempering  aid  and  as  an  antibloom  agent 
in  chocolate  and  chocolate  coatings.  The 
petitioner  proposes  that  bohenin  be  the 
common  or  usual  name  for  this 
triglyceride. 

DATES:  Written  comments  bv  October 
17.  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville.  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  J.  Lin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-2P6).  Food 
and  Drug  Administration.  200  C  St.  S\V.. 
Washington.  DC  20204,  202-418-3103. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  201(s)  and  409(b)(5)  (21  U.S.C. 
321(s)  and  348(b)(5))  and  the  regulations 
for  affirmation  of  GRAS  status  in 
§  170.35  (21  CFR  170.35).  notice  is.giyen 
that  Fuji  Oil  Co.,  Ltd..  Osaka,  Japan,  has 
filed  a  petition  (GRASP  4G0407), 
proposing  that  a  triglyceride  containing 
behenic  and  oleic  acids  be  affirmed  as 
GIMS  for  use  as  a  tempering  aid  and  as 
an  antibloom  agent  in  chocolate  and 
chocolate  coatings.  The  petitioner 
proposes  that  bohenin  be  the  common 
or  u.sual  name  for  this  triglyceride. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Brancii  (address  at)ove). 

Any  petition  that  meets  the 
requirements  outlined-in  §  170.30  (21 
CFR  170.30)  and  S  170  3.5  is  filed  by  the 
agency.  There  is  no  prefiling  review  of 
the  adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 


for  GI^S  affirmation  should  not  be  - 
interpreted  as  a  preliminary  indication 
of  suitd)ility  for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
October  17, 1994,  review  the  petition 
and  file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  u  hether  the  substance  is. 
or  is  not,  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the 
National  Environmental  Policy  Act  (40 
CFR  1501. 4(b)).  the  agency  encourages 
public  participation  by  review  of  and 
comment  on  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice.  A  copy 
of  the  petition  (including  the 
environmental  assessment)  and  received 
conmieiits  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  .August  5.  1994. 
Fred  R.  Shank, 

Director,  Center  for  Food  Siifety  and  Applied 

Xntrition. 

|FK  D(x:.  94-20129  Filfu]  8-16-94;  8:4.5  urn] 

BILLING  aOOE  4160-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  94-0805;  FR-3736-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
coll(>ction  requirement  described  below 
has  bee:i  submittt d  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  Tlie  [Department  is 
soliciting  public  conmients  on  the 
subject  proposal. 

DATES:  Comments  due:  September  16, 
1994.    • 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  tackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll- free  num^Der.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
.•\ct  (44  U.S.C.  Chapter  35). 

The  notice  lists  the  following 
inFormntion:  (1)  The  title  of  the 
iniormation  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement;   . 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

.■\ulhoritv:  Section  3507  of  the  Paperwork 
R.viuction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  nf  Housing  and  Urban 
Development  Act,  42  l".S.C.  3535(d). 

Dated:  luiy  26,  1994. 
John  T.  Murphy, 

Director,  IRM  Policy  and  Management 

Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Request  for  Family  Self 
Sufficiency  (FSS)  Coordinator  Funds 
Under  the  Notice  of  Funding 
Availability  (FR-3736) 
Office:  Public  and  Indian  Housing, 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  - 
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/  Notices 


Eligible  housing  agencies  must  submit 
an  application  for  FSS  program 
coordinator  funds  to  enable  the 
Department  to  determine  the  need  for 
the  requested  funds.  The  application 
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is  also  used  to  determine  if  the 
amount  requested  is  reasonable.  The 
Department  will  use  the  information 
as  the  basis  for  providing  funds  under 
the  Notice  of  Funding  Availability 


Form  Number:  None 
Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Application 


Numtser  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


600 


2.400 


Total  Estimated  Burden  Hours:  2,400 

Status:  New 

Contact:  Susan  Loritz,  HUD,  (202)  708- 

0477;  Joseph  F.  Lackey,  Jr..  OMB, 

(202)  395-7316. 

Dated:  July  26,  n94. 
IFR  Doc.  94-20086  Filed  8-16-94;  8:45  am| 
BILLING  CODE  421(M)1-M' 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-a21-O4-^120-03-P;  NOM  83356] 

North  Dakota;  Coal  Leases, 
Exploration  Licenses.  Etc. 

AGENCY:  Bureau  of  Land  Management 

Montana  State  Office. 

ACTION:  Notice  of  invitation.  Coal 

Exploration  License  Application  NDM 

83356. 


for  2  consecutive  weeks  in  the  Beulah 
Beacon. 

The  proposed  exploration  program  is 
fully  described  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management.  The  exploration  plan,  as 
submitted  by  The  Coteau  Properties 
Company,  is  available  for  public 
inspection  at  the  Bureau  of  Land 
Management,  Montana  State  Office, 
Granite  Tower  Building.  2J2  North  32nd 
Street,  Billings,  Montana,  during  regular 
busmess  hours  (9  a.m.  to  4  p.m.) 
Monday  through  Friday. 

Dated:  Augu.st  4,  1994. 
Francis  R.  Cherry,  Jr., 
Acting  State  Director. 
IFR  Doc.  94-20079  Filed  8-16-94;  8:45  am| 

BILLING  CODE  43tO.DN-P 


Members  of  the  public  are  hereby 
invited  to  participate  with  The  Coteau 
Properties  Company  in  a  program  for 
the  exploration  of  coal  deposits  owned 
by  the  United  States  of  America  in  the 
following-described  lands  located  in 
Mercer  County,  North  Dakota: 

T.  145N.,  R.  87VV.,  SthRM. 

Sec.  2:  Lot  3,  SE'/iNVVV« 
T.  146  N.,  R.  87  W.,  5th  P.M. 

Sec.  30:  Lots  1,  2,  EV^N\V'/« 
T.  146  N.,  R.  88  W.,  5th  P.M 

Sec.  14:  SViSWV* 

Sec.  22:  NV^NEV^,  SWh^SEV^.  W- 
NVVV4SEV4 

Sec.  26:  SE'ASEV* 

Sec.  34:  EV2 

1157.06  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notify,  in 
writing,  both  the  State  Director.  Bureau 
of  Land  Management.  P.O.  Box  36800. 
Billings.  Montana  59107-6800;  and  The 
Coteau  Properties  Company,  HC  3  Box 
49.  Beulah,  North  Dakota  58523.  Such 
written  notice  must  refer  to  serial 
number  NDM  83356  and  be  received  no 
later  than  30  calendar  days  after 
publication  of  this  Notice  in  the  Federal 
Register  or  10  calendar  days  after  the 
last  publication  of  this  Notice  in  the 
Beulah  Beacon,  whichever  is  later.  This 
Notice  will  be  published  once  a  week 


[ID-060-311A-02] 

Idaho;  Closure  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management 
Coeur  d'Alene  District.  Idaho. 
ACTION:  Notice  of  Restriction  Order  for 
Mica  Bay  Boater  Park.  Order  No.  IDO6O- 
11. 


SUMMARY:  By  order,  the  following 
closures  and  restrictions  apply  to  Mica 
Bay  Boater  Park,  described  as 'all  public 
land  located  in  section  Ifi.  T  49N 
R.4W.,  B.M. 

(1)  Entrance  to  the  park  is  prohibited 
Ixitween  the  hours  of  9  p.m.  and  6  a.m. 
Persons  entering  prior  to  the  designated 
night  closure  period  may  remain  and 
occupy  the  site  for  camping  purposes. 

(2)  The  consumption  or  posse.ssion  of 
alcoholic  beverages  is  prohibited. 

(3)  The  possession  of  firearms  is 
prohibited  except  for  the  portion  of  the 
above  described  area  that  is  south  of 
Loffs  Bay  Road. 

(4)  Camping  in  the  designated  beach 
area  is  prohibited. 

(5)  The  collection  of  firewood  is 
restricted  to  dead  and  down  woody 
vegetation.  The  cutting,  removal  or  use 
of  live  or  standing  dead  woody 
v«;getation  is  prohibited. 

The  authority  for  establishing  the.se 
closures  and  restrictions  is  Title  43, 
Code  of  Federal  Regulations.  83G4.1. 


The  closures  and  restrictions  become 
effective  immediatelv  and  shall  remain 
in  effect  until  revoked  and/or  replaced 
with  supplemental  rules. 

The  closures  and  restrictions  do  not 
apply  to: 

(1)  Any  federal,  state  or  local  official 
or  member  of  an  organized  rescue  or  fire 
fighting  force  while  in  the  performance 
of  an  official  duty. 

(2)  Any  Bureau  of  Land  Management 
employee,  agent,  contractor,  cooperator 
or  volunteer  while  in  the  performance  of 
an  official  duty. 

(3)  Public  use  of  Loff  s  Bay  Road. 
The  closures  and  restrictions  are 

necessary  to  protect  persons,  property 
and  public  lands  and  resources.  Persons 
abusing  alcohol  and  accessing  the  site  at 
night  cause  a  public  disturbance  and 
create  a  risk  to  other  persons  on  public 
lands. 

Violation  of  this  order  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Brien,  Area  Manager,  Bureau  of  Land 
Management.  1K08  North  Third  St.. 
Coeur  d'Alene.  ID  8.1814. 

Signnd  .It  Qjpur  d'AJone.  Idaho  thii<  2i)d 
day  of  August  1994. 

Ddti'd:  .•\iigust  4.  1094. 
Ted  Graf, 

Acting  Di-itrict  Manager.  Ccmird'Alfn^ 
District.  UuKou  of  Land  .Management. 
IFR  Do< .  94-20141  Filod  8-16-94;  8:45  ami 

BILLING  COOE  431(K>G-M 


[CA-060-5440-10  B021] 

Availability  of  Final  Environmental 
Impact  Report/Environmental  Impact 
Statement  for  Rail-Cycle  Bolo  Station 
Landfill,  San  Bernardino  County 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:  Notice  is  hereby  given  that  a 
joint  final  Environmental  Impact 
Report/Impact  Statement  (EIR/EIS)  has 
been  prepared  by  the  Bureau  of  Land 
Management  and  the  County  of  San 
Bernardino  for  the  proposed  Bolo 
Station  Class  III  landfill.  The  proposed 
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Federal  action  comprises  a  laad 
exchange  involving  2.5  sections  of 
public  land,  2  rights-of-ways  for  access 
and  utilities,  and  a  plan  amend  meat  to 
the  California  Desert  Conservation  Area 
(CDCA)  Plan. 

DATES:  Written  comtoents  will  be 
accepted  if  received  on  or  before 
September  12,  1994.  and  comments 
received  after  that  date  may  not  be 
considered  in  the  Record  of  Decision 
The- address  for  written  comments  is 
given  below. 

ADDRESSES:  Bureau  of  Land 
Management,  California  Desert  Districi 
Office.  Attn:  Rail-Cycle.  6221  Box 
Springs  Blvd..  Riverside.  CA  92507 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  RomoH.  (9091  697-5237. 
SUPPLEMEWTARY  INFORMATION:  The 

proposed  land  exchange  involves  2  5 
sections  of  public  land  of  which  1.5 
sections  are  designated  Multiple  Use 
Class  L  (Limited  Use)  under  the  CDCA 
?!in  Ths  proposed  use  as  landfill  is  not 
'  onsi.stent  with  the  guidelines  for  Class 
L,  ind  the  proposed  amendment  would 
.'esitiaate  the  1.5  sections  as  Class  M 
(Moderatfe  U.^e].  The  guidelines  for  Class 
M  alli^w  dispell  of  public  lands  for 
potfntinl  landfill  purposes.  The 
proposed  3  sections  of  private  land  to  ht- 
aco'iired  contain  tortoise  habitat, 
including  cri!i"a!  habitat,  recreational 
lalue  and  land  ir  rhe  proposed  East 
"tojava  National  Park. 

The  proposed  landfill  site  is  located 
ii-itween  Ambc>y  and  Cadiz,  south  of 
Lii^fhway  66  and  about  35  miles 
ror^h'^as*  of  the  City  of  Tweh!j,T-ine 
P.iirns.  The  proposed  landfill  consists  c' 
4.U)0  acres  of  which  2100  acres  would 
bv!  ':^f)d  for  the  i:!'..df.ii.  Solid  waste 
t\oul.l  i>e  S'jrted  a.'^d  proressed  for 
a;'.y';'^bli'S  aJ  a  N'a'erials  Rec overy 
F.icili'y  in  Southern  California.  The 
rv^idi'.e  would  be  packed  inlo  c.or.taine-s 
and  Jriiisportwi  by  train  :o  tb.p  Ho!o 
Stafioa  ^ite,  A?  ful!  op«ra*ion. 
?.r';!roxun.:ite!y  21.00U  tons  per  day  of 
solid  w'.ste  would  bi  transported,  and 
the  facility  would  be  operated  betv'.'aeij 
60-y<r-:  sand  lOO-ycar.s. 

B*- Sides  the  proposed  ac.iion.  tvvo 
aitern^nvps  and  a  no-aciion  alteraatii't! 
are  .tnalyzed.  The  EIR/EiS  analyzes  tht- 
attVr'^  oi  ih?  propose;d  action  on  sur:h 


environmental  issaes  as  ground  water. 
air  quality. igeoiogy.  visual  resources 
and  wildlife  among  other  resources. 
Copies  of  tiie  Final  EfR/£IS  are  located 
in  the  California  Desert  District  Office, 
Riverside.  California  and  in  the  Needles 
Resource  Area  Office,  101  VV  Spikes 
Rd.,  Needles.  C.^. 

DdU-d.  Augusts.  i'iq4 
Flenri  R.  Bt.«son, 
District  Mnna:^er 
!FR  Doc.  »4-20212  f  iled  B-lb-P*,  B  4S  ami 

BILLING  COCe  UI0-45-M 


[NM-94C-0*-473a-123 

Filing  of  Plats  of  Surrey;  New  Mexico 

AGENCf:  'J''-b  M  'f  I  and  Managorr.pnt. 

liiteric: 

ACTION;  Notiiav 

SL'MMAPY:  Tt.«;  -I'ais  of  survey  described 
in  loo  iirr-  s'.t:eduind  to  he  ofnciaUy 
I'ilu-d  ::    :'. ."  tv^-w  Mt>\!^o  S'::-::te  Ciffice. 
Bure.v.  o'  .",■:, tt  ;.'?.n;^(if:nent.  Ssntn  Fv. 
NVo,  \'  '•■  ;co,  on  September  14.  1904. 

Nfiw  .Ntt'Ci  o  I'rir.cipa!  Mcrid'.--n  New 
Mfviio 

1    ■:•  K    f;  i ;  ,  Accepted  \tuv  fi.  I??'?,  far 

(;.-■    ;,  ts'i:  WM 
T  J;  \    :.  E.,  Accepted  luly  19, 1Q04,  fur 

T  24  r.  .  <■  ;:     Accepted  Fiilv  1'3.  ^<^l'M.  tor 

i    If.  N.,  aO  E..  Ac.c>-.it«d  )Hly  IS,  iqy;.  foi 
Croup  ttlG  NM. 

\i  j  pn'ff's*  ai^^.iii.st  a  survtv,  as  shrcv:. 
cm  anv  of  ti't*  a;i!>v(.;  pL'its  i,s  revjeived 
nri  jr  to  thf  df.U'  of  oflKial  I'iUni;.  tlit; 
tiling  will  be  st-iyed  pendini^ 
1  r>nsi dt-fc'.tton  ot^he  protcsr.  A  plat  wili 
I'.ot  hp  ofriciallv  fiif.d  untii  tht  d;i\  aft!:T 
ail  prot9'-.'s  ^avf  !).»*r'.  e'.i.smis'sed  v.'\c\ 
be<:oriU!  Ifinal  ar  .Tppeals  from  the 
dis:r.;^>al  atTiriT.nd 

A  per$an  or  [la'fy  ulio  wishes  to 
!'-ntf.;»  S'_;a!-isl:  a  survfrv  n.fi"t  file  with 
t!'C,Sr;'^  [!ire.:*:>r,  Buri-a-i  oCLarid 
Manag'»iuenf,  a  notice  that  they  wish  to 
pro!t'-;f  prior  to  tht"  proposed  official 
fiiip.ii,  d^fe  Rive;'  ^bnvs 

A  statlprif-i?  f;f  r»'asnns  for  a  nrt^rs; 
liiay  hf:'  filed  iv.th  the  ro'icp  of  proiu.^t 
to  the  S|:'te  Director,  or  the  statement  of 
rtMSOTL^^nusl  be  fdfd  with  the  S'ate 

PaHCS'-  Snfcrvation 


Director  wisfliin'CSO)  days  after  the 
protest  is  filed. 

The  above-listed  plates  represent 
depetKient  resutreys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  fdes 
of  the  New  Mexico  State  Office.  Bureau 
of  Land  Management,  P.O.  Box  27115. 
Santa  Fe.  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  S2.50  per  sheet. 

Dnted:  August  M.  lo-i* 
John  P.  Bennett. 

Oi/e/.  firanck  ofC'cK^cr^'ril  >".rxvy/C^n 

Science 

IFK  Due.  y4-20JM  !mI.-.1  ••;-l<j-q4,-8:4'i  .-:-n' 

BILLING  CODE  iitC-fi-** 


[fJM-0 1 7-42 1  C-05^GnPJ 

Sale  of  Public  Land  in  Sernalillo 
County,  NM 

agency:  Bureau  orL.;nd  Managiirnenr, 

h'.terior. 

ACTION;  Notiuv 


SUMMARY:  Tho  BiiT-- v.!  oT  Land 
Ma'y!-;t'inpnf  (pf^M)  •ii.riCL.nces  tliut  tht; 
followi'ig^dpscnh'xi  parcels  of  public    ■ 
lan.d  hav«  been  exrinitned  and  identifu'd 
as  suitable  for  di.;po-Kil  by  salu  undt.T 
section  20:*  of  the  Fed>T.:;i  Land  Pol:.;y 
and  N!ai.agenva!:t  tKc.  iFLI'MA)  of  iq7f, 
(90Sta:   2750;  4?,  U.S.C  1713)  at  uo  k:^.^ 
than  tilt-  apprai.st^d  fai."  .'^larket  vakit.- 
shn.vn.  Tiie  parcels  k'^r-  i.Hola'ed. 
(iittu.u.it  and  i'.ntK;onoi:i!cal  to  nianasje  cis 
ji.irt  oTihe  public  land,  and  art;  suitable 
for  managemont  by  d!iother  Federal 
departmt'n?  oragwics.  The  sale  is 
consistent  with  the  CLM's  ()lanni4ig 
ftforts,  aiid  the  p'diln;  interest  wiiPtt* 
sc:v('ii  (;y  oircrinu this  lr::m  lor  saUv 

Sale  Method 

Parcefs  1  and  '  will  tKiotVenni  tor  v.if 
I'.siny  ro"^pHtitu'e  [>!ddirv;  urocedu!"f!s 
(4,;  CI  R  27  11.3.-1)  On  p.;rcel  3.  the 
fiidding  will  be  n!odii~it*d  to  allow  bid.> 
fiLim  designated  bidders  only  [43  CFR 
2711. 3-2!  Parcels  2.  4,  5.  and  6  wvli  b- 
off-rs'd  to  the  listed  parties  through 
Di.rti..!  salt-  proc:edu'ds  not  leas  than  fill 
day^  from  publii-.atioc  o'  'Ins  iTCiv!cet4': 


cri'. 


•!  I. 


-3). 


Pi^Zfil  f*0 


Serial  No 


L  -aa:  dex"pt;oi.  «\MPM 


rvvF" 


RGE 


SEC 


Lot 


Acres 


Appra'sed 
value 


Mero-a  c!  3a!e 


1 

NMWMSS534 

n  JSI 

5E 

36 

15 

1.08 

S4,4C0 

Competitive 

2   - 

NMNM  3852S 

;  I  N 

5E 

36 

16 

1  6'^ 

7.800 

Direct  to  VWillia<Ti  J  and  Mary  J  DenisO". 

3 

NMNM  91330 

11  N 

6E 

20 

2A 

0  829 

1.300 

Modified. 

4 

NMNM  91331  

.        11  N 

6F 

28 

33 

1.206 

2.000 

Direct  to  Orvei  J  and  Deborati  -Fletcher 

'Z. 

NMNM  91332    .. 

11  N 

BE 

20 

32 

1.154 

1.900 

Dtrect  to  Perry  a«Ka  Dawna  Aodersof 
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Parcel  Information— Continued 


Parcel  No. 


Serial  Nc. 


Legal  description.  NMPM 


TWP 


RGE 


SEC 


Lot 


6. 
7. 


Acres 


Appraised 
value 


Method  of  sale 


NMNM  91333 ii  N 

NMNM  88815 li  N 


6E. 
6E. 


20 

34 


31 
2 


0.214 
2.12 


200    Director  to  B.F.  and  Edrth  M  Ba^lev 
4.200    Competitive. 


Sales  Procedures 

The  sale  of  parcels  1  and  7  will  be  by 
competitive  sealed  bids  followed  by  oral 
bidding.  However,  on  parcel  3 
competitive  bids  will  only  be  accepted 
from  the  designated  bidders  named 
below. 

Modified  Competitive  Sale  Designated 
Bidders: 

Parcel  No.  3 

1 .  Gary  L.  McAllister  and  Linda  M. 
McAllister 

2.  Gregorio  Davis  and  Dora  R.  Davis 
Sealed  bids  will  be  considered  only  if 
received  in  the  Rio  Puerco  Resource 
Area  Office,  435  Montana Rd.,  NE., 
Albuquerque.  New  Mexico  87107, 
before  10  a.m.  on  November  15. 1994. 
the  day  of  the  sale.  Oral  bids  will  be 
accepted  commencing  at  10:30  a.m.. 
following  the  opening  of  all  sealed  bids, 
at  the  same  place  on  the  same  sale  date. 
Sealed  bids  of  less  than  the  appraised 
fair  market  value  will  be  rejected.  The 
apparent  highest  qualified  sealed  bid 
will  be  publicly  declared  by  the 
Authorized  Officer.  The  apparent 
highest  qualified  sealed  bid  will  then 
become  the  starting  point  for  the  oral 
bidding.  If  no  apparent  qualified  sealed 
are  received,  the  oral  bidding  will  start 
at  the  appraised  fair  market  value.  In  the 
absence  of  oral  bids,  the  apparent 
highest  quahfied  sealed  bid  will 
establish  the  sale  price  for  that  parcel. 
In  the  event  that  two  or  more  sealed 
bids  are  received  containing  valid  bids 
of  the  same  amount  for  the  .same  parcel, 
and  no  higher  oral  bid  is  received  for 
that  parcel,  the  determination  of  which 
is  to  be  considered  the  highest 
designated  bid  will  be  by  supplemental 
bidding.  In  such  a  case,  the  high  bidders 
will  be  allowed  to  submit  oral  or  sealed 
bids  as  designated  by  the  Authorized 
Officer.  After  oral  bids,  if  anv,  are 
received,  the  highest  qualifj'ing  bid, 
whether  sealed  or  oral,  shall  be  declared 
by  the  Authorized  Officer. 

Bidders  must  be  18  years  of  age  or 
over  and  United  States  citizens,  and 
corporations  must  be  subject  to  the  laws 
of  any  State  or  of  the  United  States. 
Apparent  high  bidders  must  submit 
proof  of  these  requirements  within  15 
days  after  the  sale  date. 


Bids  must  be  made  by  the  principal  or 
his  duly  qualified  agent.  Each  sealed  bid 
must  be  written  or  typed  and 
accompanied  by  postal  money  order, 
bank  draft,  or  cashier's  check  made 
payable  to  the  Department  of  the 
Interior.  Bureau  of  Land  Management, 
for  not  less  than  10  percent  or  more  than 
30  percent  of  the  amount  of  the  bid.  The 
sealed  bid  envelope  containing  the  bid 
and  the  required  amount  must  be 
marked  in  the  lower  left-hand  corner  as 
follows: 


Public  .Sale  Bid  Purcel  No. 

Serial  No. 

SiileHt>!d  ___ 


(D.:t( 


Each  successful  oral  bidder  will  be 
required  to  pay  not  less  than  20  percent 
of  the  amount  of  the  bid  immediately 
following  the  close  of  the  sale.  Payment 
must  be  by  cash,  personal  check,  bank 
draft,  money  order,  or  any  combination 
of  these.  Successful  bidders,  whether 
such  bid  is  oral  or  sealed,  will  be 
required  to  pay  the  remainder  of  the  full 
bid  price  prior  to  the  expiration  of  180 
days  from  the  date  of  the  sale.  Failure 
to  submit  the  full  bid  price  within  the 
above  specified  time  limit  will  result  in 
cancellation  of  the  sale  of  the  specific 
parcel  and  the  deposit  will  be  forfeited 
and  disposed  of  as  other  receipts  of  sale. 

All  sealed  bids  will  be  either 
returned,  accepted,  or  rejected  within  30 
days  of  the  sale  date.  Competitive  and 
Modified  Sale  Parcels  not  sold  on  the 
day  of  the  sale,  will  be  reoffered  for  sale 
every  first  Tuesday  of  each  month,  same 
time  and  place,  by  the  same  procedures 
described  above  until  sold  or  until 
Fubruary  10.  1995  at  close  of  business. 
On  parcels  2,  4,  5,  and  6,  should  any 
of  the  listed  parties  decline  to  purchase 
an  offered  parcel  within  the  time 
allotted,  the  un.sold  parcel  will  then  be 
reoffered  by  open  competitive  bidding 
procedures  de.scribed  above  every  first 
Tuesday  of  each  month,  same  time  and 
place,  until  sold  or  until  February  10, 
1995  at  close  of  business. 

In  the  event  that  the  Authorized 
Officers  rejects  the  highest  qualified  bid 
for  any  of  the  above  parcels,  or  releases 
the  Bidder  from  it,  the  Authorized 
Officer  shall  determine  whether  the 
public  land  shall  be  withdrawn  from  the 
niarliet  or  reoffered. 


Terms  and  Conditions 

The  patents,  when  and  if  issued,  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditciii's 
or  canals  constructed  by  the  United 
States  pursuant  to  the  Act  of  August  30 
1890  (43  U.S.C.  945).  (y       -    • 

2.  All  minerals  will  be  re.served  to  thu 
United  States  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals.  A  more  detailed  description  ot 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  this  office. 

3.  All  patents  will  be  issued  subject  to 
existing  rights-of-way  and  easements. 

The  purchaser  of  parcel  7  acquires  the 
property  realizing  that  public  access  to 
the  property  is  lacking. 
DATES:  Interested  parties  may  submit 
comments  regarding  the  proposed 
action  to  the  Rio  Puerco  Resource  .\v>\^ 
Manager  by  October  3,  1994. 
ADDRESSES:  Comments  should  be  s-nt  to 
the  Bureau  of  Land  Management.  Ritj 
Puerco  Resource  Area  Office,  435 
Montano  Rd.,  NE..  Albuquorque,  N.nv 
Mexico  87107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  !);.> 
land,  terms  and  conditions  of  sale,  and 
bidding  instructions  mav  be  obtained 
from  Rio  Puerco  Resource  Area  Otfice  at 
the  above  addrp.ss.  Telephone  talis  ;nav 
be  directed  to  Joseph  Maramillo  at  (-()-)) 
761-8779. 

SUPPLEMENTARY  INFORMATION:  Co!:inU'ilts 
must  reference  specific  part  e!  numbers. 
Adverse  comments  received  on  specific 
parcels  will  not  affect  the  .sale  of  any 
other  parcel.  Objections  will  be 
reviewed  by  the  State  Director  u  lio  m.i  v 
sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  anv  objections, 
this  realty  action  will  become  the  final  ' 
determination  of  the  Department  of 
Interior. 

Upon  publication  in  the  Federal 
Register,  the  lands  described  above  will 
be  segregated  from  appropriation  under 
the  public  land  laws,  including  the 
mining  laws.  The  segregative  effect  of 
this  Notice  of  Realty  Action  shall 
terminate  upon  issuance  of  patent  or 
other  document  of  conveyance  to  such 
land,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
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segregation  or  270  days  from  the  date  of 
publication,  whichever  occurs  first. 
TheBLM  may  accept  or  reject  any 
offer  to  purchase  or  withdraw  any  tract 
from  sale  if  the  Authorized  Officer 
determines  that  consuTrmiation  of  the 
sale  would  not  be  f;i!ly  consistent  with 
FLPMA  or  another  applicable  law. 

Dated:  Augi>;  9.  1994 
Sue  E.  Richardson, 
Acting  Districi  Mnncj^fr 
(FR  Doc.  94-2021 1  Fi!'-!  8-16-94;  8:45  am] 

BILUNG  CODE  43tO-FB-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
PermK 

The  public  is  invited  to  comment  on 
the  foUowing  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satish.'  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  ( 16  U.S.C.  1361  e<  seq.)  and 
the  regulations  governing  marine 
mammal.s  (50  CFR  IP). 

Applicant:  Daesaens^  Corj^oration, 
Seoul  Korea.  PRT-7927r^  The  U^ 
agent  for  this  oquariiini  is:  Inte.'-aational 
Animal  Exchange,  Ferndale.  Michigan. 

Type  of  Permit:  Take  Jbr  public 
display 

Namt  and  Xiimhtr  of  Animals: 
Northern  sea  otter  (Fnhydra  latris 
lutris).  5 

Summan  of  Activity  to  be 
Authorized: Tha  applicant  requests  to 
take  (permanently  remove)  from  the 
wild  and  e.xport  one  male  and  four 
female  northern  8e<i  otters  and 
inadvertently  harass  others  during 
capture.  The  sea  otters  w  ill  be  on 
permanent  public  display  at  Daesaeng 
Corporation's  63  Aquarium  where 
educational  information  will  be 
pro\-ided  to  the  public.  As  required 
under  the  1994  amendments  to  the  Act, 
the  applicant  has  submitted 
professionally  recognized  standards  on 
vvliich  the  educational  information  is 
based.  These  standards  are  available  as 
part  of  the  application  for  public 
con^ment. 

Source  of  Marino  Mammals  for 
Research/Public  Display:  The  applicant 
document  that  currently  there  are  no  sea 
otters  in  captivity  available  for  their 
acquisitioH:  therefore,  the  applicant  is 
requestiag  removal  of  5  sea  otters  fnom 
the  watecs  sumHmding  Kodiak  Island, 
Alaska. 

Period  of  Activity:  Sepfteniber  through 
October,  1994. 

Concurmivt  with  the  publication  of 
this  notioe  in  the  Federal  R«guler,  the 
Office  of  Managemeot  Aathority  is 


forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive.  Room  420(c),  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/338-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  rotice.  Anyone  requesting  a 
hearing  should  give  s;  f-.nfic  reasons 
why  a  hearing  would  ht  appropriate. 
The  holding  v'.  such  htiring  is  at  the 
discretion  otthe  Direc'or. 

Docienents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  Augu^^t  12.  1994 
MargarM  Tieger, 

Acting  Chief  Branch  ofP^rnits,  Office  of 
Manafff^npnt  Authority. 
IFR  Doc  94-20166  Filed  8-16-94;  B;45  am] 

BILLING  CODE  4310-55-P 


Notice  X)f  Availabitity  of  tlie  Draft 
Environm^ital  Assessment  and  Land 
Protection  Plan  Proposed 
EstafcWshroent  of  Big  Branch  Marsh 
National  WiidUfe  Refuge  St.  Tammany 
Parish,  LA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  Availability  of  the 

Draft  Environmental  A.ssessment  and 

Land  Protection  Plan  for  the  Proposed 

Establishment  of  Big  Branch  Mansh 

National  Wildlife  Refuge. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service, 
Southeast  Region,  proposes  to  estabUsh 
a  national  wildlife  refuge  in  the  vicinity 
of  St.  Tammany  Parish.  Louisiana,  The 
purpose  of  the  proposed  refuge  is  to 
protect,  eidiance,  and  manage  a  valuable 
wetland  area  known  as  the  Big  Branch 
Marsh,  which  is  threatened  by  urban 
expansion  Iroin  the  city  of  New  Orleans. 
A  Draft  Environmental  Assessment  and 
Land  Protection  Plan  for  the  proposed 
refuge  has  been  developed  by  Service 
biologists  incoordination  with  the  State 
of  Louisiana,  the  No rthsbore  Coast 
Watch,  the  CoalitioQ  to  Restore 
Louisiana,  the  lake  FVintchartrain  Sasin 
Foundation,  the  St.  Tammany 


Sportsmen's  League,  and  the  St. 
Tammany  Police  jury.  The  assessment 
considers  the  biological,  environmental, 
and  socioeconomic  effects  of 
establishing  the  refuge.  The  assessment 
also  evaluates  three  alternative  actions 
and  their  potential  impacts  on  the 
environment.  Written  comments  or 
recommendations  concerning  the 
proposal  are  welcomed  and  should  be 
sent  to  the  address  below. 

DATES:  Land  acquisition  planning  for 
the  project  is  currently  underway.  The 
draft  environmental  assessment  and 
land  protection  plan  will  be  avaiiable  to 
the  public  forTevie\v  and  comr-.ent  on 
August  15,  1994.  Written  comni'  ,fs 
must  be  received  no  later  than 
September  13. 1994.  to  be  cons;ii-.red. 

ADDRESSES:  Comments  and  retii:-.  sts  for 
copies  of  the  assessment  and  for  further 
information  on  the  project  should  be 
addressed  to  Mr.  Charles  R.  Danner, 
Chief,  Branch  of  Project  Development, 
Office  of  Refuges  and  Wildlife,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Atlanta.  Georgia  30345. 

SUPPLEMENTARY 4NFORMATIOW:  The 

primary  objectives  of  the  proposed  Big 
Branch  Marsh  National  Wildlife  Refuge 
are  to  provide:  (1)  Habitat  for  a  natural 
diversity  of  wildlife  associated  with  the 
Big  Branch  Marsh.  (2)  wintering  habitat 
for  migratory  waterfowl,  (3)  nesting 
habitat  for  wood  ducks.  {4)  habitat  for 
non-game  migratorj'  birds,  and  (5) 
opportunities  for  compatible  public 
outdoor  recreation,  such  as  hunting, 
fishing,  hiking,  birdwatching,  and 
environmental  education  and 
interpretation. 

The  proposed  refuge  area  is  located 
along  the  north  shore  of  Lake 
Pontchartrain  in  St.  Tammany  Parish, 
Louisiana,  just  south  of  the  town  of 
Lacombe.  It  is  bordered  by  Cane  Bayou 
on  the  west.  Lake  Pontchartrain  on  the 
south,  and  the  Southern  Railway  trestle 
on  the  east.  The  northern  boun&ary  runs 
along  several  parish  roads  and  bayous 
which  separate  the  marsh  from 
residential  development  south  of  U.S. 
Highway  190.  an  east-west  highway  that 
runs  from  Slidell  to  Mandeville. 
Louisiana. 

The  proposed  rufuge  would  consist  of 
up  to  12,0(X)  acres  of  land  acquired  in 
fee  title  from  willing  sellers. 

The  major  wildlife  values  an  tiie 
numerous  species  of  shoreto'ds,  wadrng 
birds,  neotropical  migratory  birds,  and 
wintering  v\'atefawl.  EUcptxns  include  the 
osprey,  nortbera  Ikarrier,  pere^ioe 
falcon,  and  jaaideagile.  White-tadted 
deer.  mink.  iraoooaD,  and  river  sfttsrare 
among  the  manjr  species  of  imaBHads 
dependent  on  the  area. 
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The  entire  area  serves  as  an  important 
nursery  for  fish,  shrimp,  and  crabs  and 
represents  one  of  the  better  fish 
production  areas  on  Lake  Pontchartrain. 
The  estuaries,  ponds,  and  bayous 
provide  a  diverse  mix  of  brackish  and 
freshwater  habitats  for  many  species  of 
saltwater  and  freshwater  fish  of  both 
recreational  an! .  r>nr,nrjer{-jai 
importance. 

Dated:  August  l:.  T^44. 
fames  W.  Pulliam.  Jr.. 
FIsgional  Director 
IFR  Doc.  94-20:^r;<  .r  !f>d  8-16-94:  8:45  am] 

BILLING  CODE  4310-5f-M 


National  Park  Se-vice 

Draft  General  Management  Plan/ 
Implementation  Flan  Alternatives/ 
Environmental  Impact  Statement  for 
Lake  Chelan  National  Recreation  Area, 
WA 

action:  Notice  o!  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  a  draft  general 
management  plan/environmental 
impact  statement  (GMP/EIS)  and  five 
implementation  plans  for  Lake  Chelan 
National  Recreation  Area  (NRA).  This 
notice  also  announces  public  hearings 
for  the  purpose  of  receiving  public 
comments  on  the  draft  documents. 
DATES:  Comments  on  the  draft  GMP/EIS 
should  be  received  no  later  than 
November  1. 1994.  Public  hearings  will 
be  held  in  Seattle,  Washington  on 
October  3, 1994,  beginning  at  7  p.m.  in 
Chelan.  Washington  on  October  5.  1994, 
at  7  p.ni.  and  in  Stehekin,  Washington 
cri  October  7,  1994.  at  7  p.m.  Further 
details  about  hearing  locations  will  be 
announced  in  the  future. 
ADDRESSES:  Comments  on  the  draft 
GMP/EIS  should  be  submitted  to: 
Superintendent.  North  Cascades 
National  Park  Complex.  National  Park 
Service,  2105  Highway  20,  Sedro 
Woolley  WA  98284-9314,  telephone 
(206) 8S6-5700. 

Public  reading  copies  of  the  draft  EIS 
will  be  available  for  review  at  the 
following  locations: 
Office  of  Public  Aftairs.  National  Park 
Senice,  Department  of  the  Interior, 
18th  and  C  Streets  NW..  Washington. 
DC  20240,  telephone:  (202)  208-6843. 
Stehekin  Ranger  Station.  Lake  Chelan 
NRA,  Natioaal  Park  Service.  Stehekin 
WA  96852,  telephone:  (206)  esfr- 
6055. 
Government  Publications.  Suzzallo 
Library.  University  of  Washington. 
Seattle.  WA  9«i95,  telephone:  (206) 
543-1937. 


Pacific  Northwest  Regional  Offtt  *-. 
National  Park  Service,  RegionalOffHe 
Librarv-.  rm.  650,  909  First  Ave 
Seattle,  WA  98104-1060.  teltr.i-onfc 
(206)  220-4070. 

Chelan  Public  Library,  Chelan.  VV.\ 
98816,  telephone:  (206)  682-5131. 

Government  Documents,  Main  Public 
Library,  1000-4th  Ave..  Seattle,  WA 
03104-1193.  telephone:  (206)  386- 
4686. 

Reference  Section,  Wenatchee  Public 
Library.  310  Douglas,  Wenatchee.  WA 
98801,  telephone:  (509)  662-5021. 

Documents  Section,  Washington  State 
Librarv-,  16th  and  Walker,  Olympia 

WA98,=^04-2478,  telephone: '(206)  ' 
753-4027. 

AJiniited  number  of  copies  of  the 
GMP/EIS  are  available  on  request  from 
the  Superintendent.  North  Cascades 
National  Park  Service  Complex,  at  the 
above  address  and  telephone  number. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
General  Management  Plan/ 
Implementation  Plan  Alternatives/ 
Environmental  Impact  Statement 
describes  and  analyzes  a  proposed 
action  and  four  alternatives  for  future 
management  and  use  of  Lake  Chelan 
National  Recreation  Area  as  required  by 
the  consent  decree  that  was  approved  " 
and  entered  on  April  22.  1991.  in  the 
United  States  District  Court  for  the 
Western  District  of  Washington  (Civil 
Case  No.  C-89-1342D).  Under  the 
proposed  action,  the  National  Park 
Service  would  not  manipulate  the 
Stehekin  River  or  remove  or  manipulate 
woody  debris  except  to  protect  public 
roads  and  bridges.  The  active  sand, 
rock,  and  gravel  borrow  pit  would  be 
maintained  at  less  than  or  equal  to  its 
current  size.  Fire  suppression, 
prescribed  natural  fire,  management- 
ignited  prescribed  fire,  and  selective 
manual  fuel  reductions  would  be  ui;ed 
to  restore  or  replicate  the  natural  role  of 
fire.  Firewood  would  be  provided  at  fair 
market  value  instead  of  a  set  permit  fee 
and  there  would  be  no  guaranteed 
cordage  per  year.  The  airstrip  would 
remain  open.  Land  protection  would 
emphasize  high  flood  influence  areas, 
wetlands,  riparian  areas,  and  high  visual 
sensitivity  areas.  Under  the  no-action/ 
minimum  requirements  ahemative. 
river  erosion  and  flooding  wrould  be 
controlled  only  to  protect  life,  health, 
public  roads,  and  bridges.  Where 
feasible,  federal  lands  would  be  treated 
with  prescribed  fire  to  reduce  fuels. 
Firewood  would  be  obtained  from 
har\'esting  1-acre  woodlots.  The  airstrip 
wouJd  remain  open.  Land  protection 
would  emphasize  wetlands,  shoreline 
characteristics,  high  scenic  qnality. 
water  quality,  visitor  access,  restriction 


of  unsightly  development,  and 
development  on  areas  with  gradier:t 
greater  than  20%.  Under  alternative  A. 
new  river  shoreline  or  bank  protect,  oi. 
structures  would  be  prohibited.  Th-- 
mining  of  sand,  rock,  and  gravel  w  ui.  d 
be  prohibited  within  the  valley.  Na^trs! 
ignitions  would  be  suppressed  on  t:.* 
valley  floor  for  the  protection  of  hum;!  ; 
life  and  property.  Woodlot  cutting  o^ 
firewood  would  stop  immediately.  Tf.t- 
airstrip  would  be  closed  and  restored  to 
natural  conditions.  The  Stehekin  Valiey 
road  between  the  Landing  and 
Cottonwood  Camp  would  be  con  •.erred 
to  a  trail.  AH  NPS  and  concessior 
housing  and  maintenance  facilir,'  , 
would  be  substantially  reduced  ...id 
located  at  the  Landing.  Land  proi.-ction 
would  involve  acquisition,  on  a  wi!l:n«; 
seller/willing  b^jyer  basis,  or  bv  eminen- 
domain  authority,  of  all  private  lands 
within  the  recreation  area.  Lender 
alternative  B.  riverbank  protection 
strictures  would  be  allowed  if  no 
adverse  enviro.Tmental  impacts  would 
result.  Mining  of  sand.  rock,  and  gravel 
in  the  valley  would  be  prohibited.  Fire 
and  forest  fuels  would  be  managed  to 
restore  or  replicate  the  natural  role  of 
fire.  Firewood  would  be  provided  at  fair 
market  value  instead  of  a  set  permit  fee. 
There  would  be  no  guarantee  of 
firewood  cordage  per  year.  The  airstrip 
would  be  closed.  Land  protection  would 
emphasize  high  flood  influence  areas, 
wetlands,  riparian  areas,  and  high  visual 
sensitivity  areas  Under  alternative  C. 
protection  of  public  or  private 
improvements  threatened  by  river 
erosion  and  flooding  would  be  allowed. 
The  size  of  tlie  borrow  put  would 
remain  constant.  Selective  manual  forest 
fuel  reduction  techniques  would  be 
used  to  reduce  hazard  fore.st  fuel 
loadings.  Firewood  would  be  supplied 
from  administrative  wood  and  natural 
selection  ecoforestry  selective  cutting 
from  a  designated  area.  The  airstrip 
would  be  managed  by  the  National  Park 
Service  for  emergency  use  only.  Land 
protection  would  emphasize  high  flood 
influence  areas,  wetlands,  and  high 
visual  sensitivity  areas.  Major  impact 
topics  assessed  for  the  proposed  action 
and  alternatives  include  natural  and 
cultural  resources  and  the 
socioeconomic  environment,  including 
the  local  and  regional  economy. 

Dated:  August  9.  1994. 
Charles  H.  Odegaard, 
Regional  Director.  Pacific  \onhwest  Region, 
^'atio^al  Park  Senice. 
IFR  Doc.  94-20093  Fi4«d  S-1&JM;  «:45  and 
BILUNG  CODE  «310-70-M 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  werareceived 
by  the  National  Park  Service  before 
August  6, 1994.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  P.O.  Box  37127, 
Washington.  DC  20013-7127.  Written 
comments  should  be  submitted  by 
September  1. 1994. 
Jan  Townsend, 

Acting  Chief  nf  negistration,  Satinnal 
Regis  tar. 

ALASKA 

Aleutian  Islands  Borough-Census  Area 

S  .S.  NORTHWESTEnN  Shipwwck  Site. 
Address  Restricted,  Unalaska  virinitv, 
94001065 

ARIZONA 

Pima  County 

El  Montevideo  Historic  District,  3700  nnd 
3800  blocks  of  streets  between  Broad  w.tv  & 
5th  St.,  Tucson,  94001070 

DELAWARE 

New  Castle  County 

Hickman  Bhicksmitli  Shop  and  Hnusi'.  1201 
and  1203  Grcenbank  Rd.,  Marshallton, 
94001078 

GEORGL\ 

Bartow  County 

iVort/i  Envin  Street  Historic  Distri<:t.  |i  t.  iif  \. 
Erwin  and  ChiTokee  Sts.,  (",artors\  illi-. 
94001071 

MARYLAND 

Worcester  County 

Chnncfford.  20')  \V.  I'imIi'imI  St,.  ,Sni»w  Hill. 
9400 i 077 

MINNE.SOTA 

Lake  Of  The  Woods  Cuuiily 

\nrris  Camp  IF''drnil  Hrliff  dnn^tnii  timi  i:i 
Minni-snlii  MPSI.iW  Norri-i— Ri)(isf\flt 
r.irc-it  K(i..  K.'d  l..,kc  Wildlitn  M.iii.i-fiii.Mit 
AriM,  K(ii)s.'Vi-!t  \i(  inity,  940010H0 

MONTANA 

RoM;hud  ('oiinly 

llntikiiuin.  J  A..  Crii'-iiil  SUiir.  M.iin  .St.. 

lii^diji.ir,  ?)4OO10f)7 
ln:.;,iiiHir  l''iibli(  School.  ,S'',(in(l  Am'.. 

InL-om.n.  'MOOlOliH 
U'/7i'>',  Clark  <r  Crrcnin^  H.:nk.  \\^\:\  .St, 

Iiit-unMr,  |)4I)01()()^) 

NEW  YORK 
Monroe  County 

dhirkson  (.'iiniirs  Hi>tiirit  Di^tiu  I.  |i  I.  ol 
Ki(l''i'  .md  l..ikir  l<>ls.  .ind  l\  .iiid  \V  .i!ii;i  ■ 


Ridge  and  S  along  Lake.  Clarkson  Corners. 
94001076 

NORTH  CAROLINA 

Vance  County 

Pariwm,  Maria,  Hospital.  406  S.  Clhestnut  .St., 
Hondorson,  94001066 

NORTH  DAKOTA 

Benson  County 

Grace  Episcopal  Church  (Episcopal  Churches 
ofSorth  Dakota  MPS).  210  C  Ave.  S., 
Minnowaukan.  94001072 

Cass  County 

Lindemann,  Roberi.  House,  1.5  mi.  E  and 
2.75  mi.  N  of  Enderlin,  Enderlin  vicinilv. 
94001073 

Grand  Forks  County 

Hnti.-e  at  J6-I8  Riverside  Drive,  1648 
Riv.:rsi(]e  Dr.,  Grand  Forks,  94001074 

Pembina  County 

('.race  Episcopal  Church  (Episcopal  Churches 
ofMorth  Dakota  MPS),  152  Ramspv  St.  W.. 
Hembin.i,  94001075 

TEXAS 

Travis  County 

.Moort'—'Hiincnck  Farmstead, ASll  Sinclair 
Ave..  Austin,  94001079 

WISCONSIN 

I,a  Crosje  County 

/.(j(,Vo,vsi?  Commercial  Historic  District. 

Roiij^liiv  boundi'd  bv  Jav  St.,  Second  St.  .S.. 

State  St.  and  I'ifth  .^ve.'S.,  LaCrosse. 

940()1()()4 
|FR  Uoc.  y4-200')4  Filed  «-l(>-')4;  8:4.")  ,nnl 
BILLING  aOOE  4310-70-M 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

Investigation  No.  751-TA-16 

Ceiling  Fans  From  the  People's 
Republic  of  China 

AGENCY:  l'iiit(!d  Stati-s  IiittTii.ition.il 
Tradr  Cdnuui.s.sioii. 

action:  Institution  and  scht'cliilin.^  of  a 
rt'\  ji'w  investigation  concerning  the 
C;o;niiiissi()n's  affirmativi;  cieterniin.ition 
in  invchtii^.iiion  No.  731-TA-473 
(I'in.i!),  i;erlain  I'^Iectric  l-'ans  from  tlie 
I'lojjlc's  Kepiiblic  of  Cliiina  (Cliina). 

SUMMARY:  'I'lie  Conuiiission  herein'  s^ivi's 
iiotit  (•  th.it  it  lias  initi.ileti  an 
in\eNti|;rition  pursuant  to  sei.tioii  7 J  1  ([)) 
oftheiarilf  Act  of  19.10  (19  U..S.(:. 
t;  1()7'.[1)))  (till!  Act)  to  review  its 
(ii't'Tiniiiation  in  investij;ation  No.  7'il- 
'i'A-47;i  (Final).  'I'lie  |)urpos(;  of  the 
in\esti};ation  is  to  determine  ulietlier  an 
iiuiiisirv  in  the  I'nited  States  uoulil  he 
mail  riall\  injureii,  or  would  be 
lhre,iteiied  with  iii.iterial  injury,  or  liie 
I- >l.i!)lish!neiit  of  an  inclustrv  in  the 


United  States  would  be  materially 
retarded,  by  reason  of  imports  of  ceiling 
fans  from  China  if  the  antidumping 
order  regarding  such  merchandise  were 
to  be  modified  or  revoked.^  Ceiling  fans 
are  provided  for  in  subheading 
8414. .51. 00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  E  (19 
CFR  part  207). 

EFFECTIVE  DATE:  August  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tedford  Briggs  (202-205-3181),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
20.5-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  colitact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
callinj^  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
i)ersonnl  computers  at  202-^05-189.5   ' 
(N,8,l). 
SUPPLEMENTARY  INFORMATION: 

Background.— On  October  25.  1991. 
the  Department  of  Commerce 
(Jetermined  that  imports  of  ceiling  fans 
from  China  are  being  sold  in  the  United 
States  at  less  than  fair  value  (LTFV) 
within  the  meaning  of  section  7,31  oi  the 
Act  (19  II.S.C.  §107.3)  (56  F.R.  55271, 
October  25,  1991)  (an  amendment  to  its 
determination,  modifying  the  margins 
accorriin^  to  specific  companies,  was 
puhlishini  in  the  Federal  Register  on 
Dim  ember  9,  1991  (56  F.R.  64240)):  and 
on  De(,ein!)er  2, 1991,  the  Commission 
determined,  pursuant  to  section 
7:i-)ll))(l)ofthe  Act  (19U.S.C. 
t?  l()7.3(i(l))(l)),  that  an  industry  in  llie 
I'nited  ,Stati-s  was  materially  injured  In 
re.ison  i)y  imports  of  such  LTFV 
[lien  h;indise.  Accordingly,  Comiin^rr  e 
ordered  th.it  dumping  duties  be 
iiiniosed  on  su(.h  imports  (December  9. 
I'.f'n.  -,(>  F.K.  64240).^  On  March  2, 
19^4,  hijuever,  Commerce  publislied  iii 
the  Federal  Rp"ister  a  revision  oi  its 


;iKc 


'  ,\:i'  II  I  ,ti  I'll'  vc  ii|)o  (if  (!on".:!irrt  (•'•.  ir.vN' :;.;.. lii'iji 
i:ii  luiifii  ijolli  1 1'lliiig  f.in>  .md  OM:ill.i'ir.g  l.ii:v,  liii' 
I  .iM-uihNsum  li)i;iul  thr.si!  fiiils  to  lie  .S(!|>,ir>i;'' 
;riiiii.i  is  i)t  M  ii.ir.i'.i'  imiuslrii's  jnd  lit'tiTiii! 
...  I  III  ili-  ,.iy  ijii  till'  '|ii<'>Cori  of  injury. 

■  I'ii!iin\i:));  nivimv  in  thi;  l'..S.  Coiyt  ul 
i  •'rrr,.iTii)r..il  I  r.idi',  (".omiiierci'  rfvoki'd  ;!ir 
.1    f. ij.i  :.ir.i  i;  liijly  iitiliT.tpiilic.ibli'  !')  'I'M  ill 
:.•    ^  .  .;)  1   K.  jlie,;ii.  V.;,v  .ih.  l'j').)j 
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original  dumping  determination, 
etfectively  excluding  one  of  the  Chinese 
producers  from  the  order  and  reducing 
the  margin  for  non-specified  fimis  (5q 
T.R.  9936.  March  2,  1994). 

On  May  4.  1994,  the  CamniissivV. 
received  a  roqaiesf  to  review  its 
affirnialive  determination  in 
mves'.igation  No.  7.1l-TA-4?.'^  (FwmI) 
pur;u3!if  to  section-  751ihl  of  th-j  Act  '-'^ 
U.S.C.  §  1675ro))  The  n^qi-f'.:;-  u.r^  t!!?d 
by  Er:cop.  Industries,  hu;..  Fen  Wo.th. 
TX  On  June  10.  1994.  the  Comn-.i.s.sion 
requested  wnttpn  commnn's  in  the 
Federal  Register  [:Si  F.R  IDOSr)  a:,  .'o 
u'hethcr  the  nhnngod  '.;irc.'.'mstan;:es 
-UiofJ  v'  by  the  pehtitin  vv;?re  ■iiifncip'"  to 
tt-in-nrnt  a  reviuvv  ip.ve.stii'ffiion.  On 
August  iO.  1994.aftpr  r.  viewing 
t  nnsmeni.c  receiv-t'd  in  re-spciise  to  ln:i; 
reijvipsl.  iho  Commiss^or  ds-ujrnV'^ed 
th.!?  trie  alleged  "hajiRr-d  i:ir"i:nistan'.:es  ' 
u'p-re  3ufnc:or.!  to  u--:rr;:ir  a' review 
u'lves'igiition. 

Pnrt'cipnUon  m  ftp  lr:ve:<i<rat>on  and 
ptihiic.  .wr.rr-f  //.,•{. — Pf^sons  'vish.'r;,:;  to 
[,iart'.>:;ii^tc  in  the  invesii-i^tion  3^ 
(nrri'?'^  nscst  file  .?n  entry  Pt.ipoe.iran':" 
uith  the  Seernicin/  to  trie  Co^nussion. 
a.  pEo.ided  insection  201.11  off'r:*.- 
'..vjrnmi^sinn'.s  rules,  not  i:;t,-,  ((lar, 
>.vv-aty-0!ie  f2lLdnys  aff.-r  !-uhi-(:.i',on  r,: 
fhts  noUce  in  the  fedrral  Register  The 
5e<Te:ar>'  will  prepnrs  a  piiDh;  serviie 
i's?i:Gi>taining  ihe  names  ord  -iddress.'-; 
ij?  aii  p(\-Hons,  or^he;r-renn's>'i;t,Ttiv(r*^ 
who  jr-j  parties  to  this  !r>\v>;»!!'t!tion 
spot;  'h'_-  expir.'UioiTol  the  ptriod  .'nr 
t:!ii!fii  fifitries  of  e|>pt!.i.-;inrK. 

LnmU'd  disrinsarr:  of  hstsnit'ss 
propni'tan^ information  iPP,;  i-.ndtT on  - 
mlministrn'ri.';}  omt'.'-:tivc  nrdtr if\P()i 
-  nr.i  DPI  sen-ire  !:..(.— VvT<iMi,iv.  to 
.set.tion  207  7(.i;  of  tfif;  ConiiTiissiot;-; 
ruies.  the  Sec.it^'nn,-  i/.,  .ij  niakc;  1?P' 
r;  I'hered  in  tliis  ii.v(;.-.;;p.=i!ir,ti  avajidhif 
to..u!iior:2ed  .^p;Mil:.^!3;^  inidtTilir  \"{) 
ti.-ued  i!)  tile  inves?;g;itif!"..  nrnvidt'd 
thit  tFifd(!phi:at!on  is  insc^e  uut  later 
fiiaa  ivvonty-one  (21)  n.iy<;  .itter  the 
pjh*:r.rion  of  ib.is  no;:a-  m  (!i..  Federji 
Register.  A  .supaiiitf  stTvit.:  Jis;  n.':  t..- 
i!;j;(it. titled  by  tlie  So;.roMry  jor  liio<*! 
parties  juthorueu  to  Hiij-i,"  ilrl  lUider 
KreAPO. 

ir-'ntf  report —TUi'  (ifviiorjnni;  s.'dtt 
r--[ion  iii  thi.s  investigaurv;  v.-i!i  oc 
pi.K.eo.  in  the  nonpuhiir  rerord  on 
O"  tober  14  1994.  and  .--  publir;  versioi: 
uill  be  rs?;iied  thereafter  ;  iirsii.int  to 
^ertion  207, 21  nf  ihe  ( .ccii.T.ission'-. 
riles, 

/.'rcrmg.— ThMCornuii^.v,.)-.  wili  held 
1  hrianng  in  com.ertinn  u  lih  tins 
u!Vi-.itigation  Ijepuuiint;  it  '■i:;i()  cj.ni.  oc: 
October  27.  1994.  at  the  L^.S. 
Ittteniational  Trade  Cotn.nnssioii 
Building.  -Requesits  to  apptsar  at  tin' 
hearing  should  he  filed  in  vvTiti;ig  ui'r' 


the  Secretary  to  the  Comrmssron  on  or 
before  October  20.  1994.  A  nonparty 
who  hdi  testimony  that  may  aid  the 
Commission's  deliberelions  may  request 
P'THiission  to  present  a  short  statement 
at  the  hearmg.  All  parses  and 
nonparties  desiring  to  appecr  at  the 
lie^.r^-if!  and  m?Tke  oral  preseniations 
should  atlef.d  s  prelieanng  coiiierence 
!o  be  held  at  Q:l(j  :-\  rv..  en  bctober«4. 
'1994,  at  the  U.S.  Internatiortni  Trade 
Cornniission  Kiniding  Oral  tfrstiinonv 
<;:id  v.'.'-itt.'n  niat&nais  to  be  '■■'ibriittorj  j; 
the  pi.il.'hc  }i->'iring  are  goverre't  i,v 
sections  2R1  ft;r))i2),  2(Jl. 1.1(0  a-.-.d 
2iJ7.2,1(b)  of  the  Ccmrr.i.ssions  rules 
Po.'.ios  .jrc  slr.ongly  rncour:?«.:ed  to 
submrf  a.<;  eatiy  in  tt.e  investigation  as 
passilvle  «ny  r«--qt tests  to  [Tresent  a 
portion  of  iiieir  hearing  tcstiinonv  in 
rcsntcrri. 

Wnttei:  submissions.— Epdi  pjrty  is 
encouraged  u,  submit  a  prehearing  brief 
to  the  Coiurri!  ision.  Preliearii.--;  nruifs 
n)us!  cui'Uirni  wiih  Jhe  prowisioi:s  of 
•<e..t.o!i  207.22  of  the  Commission's 
rule--,:  the  deadline  for  filing  isOctoimr 
2' .  ls)94.  Parties  may  al.so  h!e  written 
testimony  in  connection  ui^h  their 
pres^-nt,ilion  ;:.'  the  heiring.  as  provided 
n;  sertion  207.2:nb)  of  t.he  Commission', 
riil(!s,  and  po~.:''.'jar:iig  briefs,  whif.-h 
iTiList  c.itiform  w-itli  the  [trovisionsof 
section  207.24  of  the  Gonmiis>;o:.'s 
rides.  The  fhwdline  fur  filing 
postiiearing  iTief:;  is  November  4.  1194, 
witness  testimony  must  be  filed  no  liter 
ttian  three  LI]  ihiv>  I«tf()re4!ie  hearim' 
In  addition,  any  .{Jersoi)  wiic  Jias  not 
entered  an  a|>pe.:ir<;nce  as  a  p.irly  to  the 
investigation  may  submit  a  wii-ren 
statement  of  infonnatKni  pertinent  to 
'    the  se.hje:  t  oi  the  inve«>tif:;stifir:  on  or 
before:  Nar^-n-ther  4.  1934.  All  WTitieii 
'-ul/niis.sions  fnu.'Jt  coHforrn  with  the 
[iroMsions  of  section  201.8  of  the 
C;or.!mis,sion's  rules;  any  submissions 
that  contain  BPI  mtist  also  conrorm  ivitt 
the  refjturer, tents  of  .sections  20  if.. 
-07. ;.  and  :w~  7  of  the  Cormmission".-. 
nih-,. 

In  jrrorri.in<.e  wnh  sections  2(il.lf'i(f.) 
•:ii,'"  -."17,  i  of  tilt;  rules,  each  docnment 
bled  by  a  p  irty  to  ttHtiiivest.gatHni  cm,-,; 
be  served  on  all  other  parties  to  the 
investigalinn  (,is  icieiififit;d  hy  either  th- 
pphlir  or  V.Pl  servu.e  u.-,LL  and  a 
certiht.ate  of  service  must  be  timely 
filed   The  Secretary  will  no*  accept  j 
doc4.ittuMit  for  fdnig  vvithoiit  a  cert.hcatt- 
of  .ervit  • 

Authority   T  fus  nuv.^ttgati.ir.  is  tir'ini; 
<!>r:iu(:tcrt  iipdxr  .eitiionrv  f..t  the  TdrittWi  • 
i.t  54  10,  t.fi-  V![  TKi,  ndtu  e  .s  publ.she.t 
pursuant  to  ,<ei,tiun  'M7  4"i  ot^the 

(Nini.:iu;siiin'-i  ralo» 

tssiied   A.u^r,-)?  11.  Tiew 


By  order  of  the  ComniisTon 
Donna  R.  Koehwke. 

Secretary. 

IFR  Dor.  94-201  r^  t  ,',  i  .H-in  -9^.  8  4',  .-.nil 

BILLING  CODE  702O-02-P 


Investigation  No  73!-TA-659  (Fina!) 

Grain-Orienteo  Siiicon  Eiectrica!  Steel 
From  Italy 

Dctermiiiatio:; 

On  the  b  ISIS  of  the  record  =  doveluped 
in  »ne  subiert  investigation,  thy 
Cominissior  d-K.-rniiues. '  pursuant  to 
sonion  7tS(>l  of  the  Tjfriff  Act  of  1930 
(19  U.5  C.  5}  lf;7.'!dft.!)  itJK'  ^(^).  that  an 
industr>-  in  the  United  Slates  is 
materidliy  !n|iirnri  bv  reason  of  imports 
Irom  Italy  of  grain-oriented  silicon 
eiei.trica!  st^i-l.  provided  for  in 
subheadings  7225  10 ^in.  72*"     "  ""O. 
and  722f..l0  nO  of  ih.;  Harmoi-w-  -d  TahfT 
Sclieriuie  oi  th-  I  ;nited  Sin!"s,  that  h,i'  e 
b.'en  found  liv  fii'/  Deiiartmenl  of 
Comni'-rce  to  b-  sold  in  the  United 
States  at  les.-;  th m  fao  v.^hie  (LTr\').  - 

Back;»rousu] 

Tb'-  Cir:  •i.i^.Nion  :ii>ititttted  this 
investig-itioii  et'teCtive  faniiary  28.  19^4. 
folloivinca  prelitnin.iry  determinaiior:  ' 
by  the  nep.irtn!ent  oi  Comnien  e  that 
imports  of  g'-im-oriented  silicon 
eiei;tri(  al  .steel  from  [t,i!v  were  being 
soid  at  LTFV'  wifhai  the  meaning  of 
section  7.t.'}(bj  of  die  Acrt  fl9lI,S.C. 
i»  lt';7:tb(b))  Notice  of  (be  institmion  oi 
the  Conuiiission  s  int<»stig.itior.  and  of  a 
•puhhc  hearing  toih-held  in  comieciton 
rtierevvith  wris^ren  by  post mg  copies 
of  the  notice  in  the  Ofhco  of  the 
Secretary.  U.S  hiterrijtional  Trad« 
Concni^ision.  AV.e.iHMg'on,  f^C  .axi  bv 
!)i;')iishi'!g  tiie  ny^tc/;  in  t!i,.  J-^dprd 
Register  ot  Fehn.irv  :;  i.  i9'l4(^'iFR 
Hfi'fij.  Tf;f>  hearing  w^:,  bHd  tn 
VVa.shington.  OC.  on  /^.itril  iz.  7004    ^~.^^ 
t!!  persons  whor.-qnesred  th<- 
opponuiiitv  M'Wf  <»erm!ti«<1  t,:i  jpf^jir  tn 
person  or  by  rxTuns«^| 

The  Commissirni  tT.t:i,-ni'trd  its 
determiiKVtionin  fhis  i!;vt.tst!!:;rft:ofi  to 
fh"  .Secretar,  ot  Co.'i,,e^Tce  on   lijgu.sl  rf, 
1 9Q4  The  vifivs  oi  tite  Comm:  sston  arr' 
(.ontain>'d  m  I STTC  Publication  _'.'!00 
(August  1994),  entitled    Grain -Oriented 
Siiit;on  Eiectru.al  Stee!  from  Italy 
Investigation  No  7  j  i  -r4_t'iifi  irmoii  • 


'  The  r.M  orfi  1,,  f!,.|,rif.^  »„  i^,    ■*n-  »(f|  „{  .fh^ 

t.r  H  5  .*ir  :;,r!: 

U  ,1-ion  mil  pBnM.-.patfii;  «rrl  C.r>m:r!issior!»r  Hrai;^ 
lUii  i'..ir-,.  ifw'tfi^  in  fhi>  (ieU-iTOinatmn  ,n  Ifn, 
i;u--'it;,riiiii 
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By  order  of  the  Commission 
IFR  Doc.  94-20175  Filed  8-16-94;  8:45  am) 

MLUNO  COOC  7020-«2-P 


Investigations  Nos.  701-TA-^2  and  731- 
TA-707-710  (Preliminary) 

Certain  Seamless  Carbon  and  Alloy 
Standard,  Line,  and  Pressure  Steel 
Pipe  From  Argentina,  Brazil,  Germany, 
aind  Italy 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the 
Commission  unanimously  determines,^ 
pursuant  to  sections  703(a)  and  733(a)  of 
the  Tariff  Act  of  1930,  (19  U.S.C. 
§  1671b(a))  and  (19  U.S.C.  §  1673b(a)). 
respectively,  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  Italy  of  certain 
seamless  carbon  and  alloy  standard, 
line,  and  pressure  steel  pipe  ^  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Italy  and  by  reason  of 
imports  from  Argentina,  Brazil,  Italy, 
and  Germany  of  certain  seamless  carbon 
and  alloy  standard,  line,  and  pressure 
steel  pipe  that  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  June  23, 1994,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  the  Gulf 
States  Tube  Division  of  Quanex  Corp., 
Rosenberg,  TX,  alleging  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  from  Italy  of 
certain  seamless  rarbon  and  alloy 
standard,  line,  and  pressure  steel  pipe 
that  are  alleged  to  be  subsidized  by  the 
Government  of  Italy  and  by  reason  of 
LTFV  imports  from  Argentina,  Brazil, 
Germany,  and  Italy  of  such  pipe. 
Accordingly,  effective  June  23,  1994,  the 
Commission  instituted  countervailing 
duty  investigation  No.  701-TA-362 
(Preliminary)  and  antidumping 


iThe  record  is  dpfinnd  In  spc.  207.2(0  of  tho 
Commission's  Rules  of  I'nictice  and  Procedure  {19 
CFR207.2(n). 

^Due  to  a  communications  systems  failure  just 
prior  to  the  Commission  meeting  on  August  3.  1994, 
Commissioner  NewquisI  was  not  able  to  participate 
in  this  investigation.  Had  he  participated. 
Commissioner  Newquist  wmild  have  mado^n 
affirmative  determination. 

^Imports  are  currently  classified  under 
Harmonized  Tariff  Schedule  item  numbers 
7304.10.1020.  7304.10.5020,  7304.31.6050. 
7304.39.0016,  7304.39.0020.  7304.39.0024. 
7304.39.0028.  7304.39.0032.  7304.51.5005, 
7304.51.5060,  7304.59.6000,  7304.59.8010. 
73U4.59.801S.  7304.59.8020,  and  7304.59.8025. 


investigations  Nos.  731-TA-707-71O 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  Ijj'  publishing  the  notice  in  the 
Federal  Register  of  June  30,  1994  (59  FK 
33780).  The  conference  was  held  in 
Washington,  DC,  on  July  14.  1994.  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

Th«  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August  8, 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2801 
(August  1994),  entitled  "Ct'ii.nin 
Seamless  Carbon  and  Alloy  .Standard, 
Line,  and  Pressure  Steel  Pipe  from 
Argentina,  Brazil.  Germany,  and  Italy: 
Investigations  Nos.  701-TA-3(i2  and 
731-TA-707  through  710 
(Preliminary)" 

Issunl:  August  10,  1994. 

By  artier  of  the  Commission. 
Donnd  R.  Kochnke, 
SecKtnry. 
IFR  Doc.  94-20176  Filed  8-ll)-94;  8:45  iim| 

BILLINO  CODE  702(M>3-M 


Invesfgations  Nos.  731-TA-671-674  (Final) 

Silicomanganese  From  Brazil,  the 
People's  Republic  of  China,  Ukraine, 
and  Venezuela 

agency:  United  States  International 

Trada  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigations. 

EFFECTIVE  DATE:  August  5.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177).  Office 
of  Investigations.  U.S.  International 
Trada  Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1805 
(N,  8.1). 

SUPPlf  MENTARV  INFORI^TION:  Effective 
June  16,  1994,  the  Commission 
instituted  the  subject  investigations  and 


established  a  schedule  for  their  cnndm  t 
(.19  PR  36212,  July  15,  1994). 
Subsequently,  the  Department  of 
Commerce  extended  the  date  for  its  fin.il 
determination  in  the  investigation  of 
silicomanganese  from  the  People's 
Republic  of  China  to  October  31,  1994 
(.19  FR  40008,  August  5,  1994).  The 
('oininission,  therefore,  is  revising  i!s 
st.hedule  in  the  silicomanganese 
investigations  to  conform  with 
Coimnenie's  new  .schedule. 

The  Commission's  new  schedule  for 
liiese  investigations  is  as  follows:  the 
prehearing  staff  report  will  be  placed  in 
the  nonpublic  record  on  October  21, 
1994;  requests  to  appear  at  the  hearinj^ 
nuisl  be  filed  with  the  SecfQtary  to  the 
Comniission  not  later  than  October  28: 
tiie  deadline  for  filing  prehearing  briefs 
is  also  October  28;  the  prehearing 
i:onference  will  be  held  ^t  the  U.S. 
International  Trade  Commission 
niiilding  at  9:30  a.m.  on  November  2: 
llie  hearing  will  be  held  at  the  U.S.  . 
International  Trade  Commission 
Building  at  9:30  a.m.  on  November  3; 
and  the  deadline  for  filing  posthearing 
briefs  is  November  14. 

VoT  fijrther  information  concerning 
these  inve.stigations  see  the 
Conunission's  notice  of  institution  cited 
o!)ove  and  the  Commission's  Rules  of 
Pr.ictice  and  Procedure,  part  201, 
subparts  A  through  E  (19  CFR  part  201). 
and  part  207,  subparts  A  and  C  (19  CFK 
part  207). 

Authority:  These  investigations  are  hniiig 
r  oiiiiu(;t<?(i  undorauthoritvof  the  Tariff  Art 
ol  19;)0,  title  Vil.  This  notice  is  publish.'.! 
pursuant  to  section  207.20  of  the 
(^oinniission's  rules. 
,    IsMiod:  August  10.  1994. 

By  oilier  of  the  Commission. 
Donna  R.  Koehnke. 
Sctrt'tiiry. 
jl-R  Do.:.  94-20177  Filed  8-16-94;  8;45  ami 

BILLING  CODE  7020-03-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Doclcet  No.  32478] 

Joel  T.  Williams,  III,  Roy  C.  Coffee,  Jr., 
Rafael  Femandez-MacGregor,  and 
Bristol  Investment  Co.,  Inc.— 
Continuance  in  Control  Exemption— 
Cen-Tex  Rail  LinK,  Ltd.  and  South 
Orient  Railroad  Company,  Ltd. 

The  Commission,  under  49  U.S.C. 
10505.  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11343,  et  st^q.. 
the  continuance  in  control  by  Joel  T. 
Williams,  III,  Roy  C  Coffee,  Jr..  Rafael 
Femandez-MacGregor.  and  Bristol 
Investment  Co.,  Inc.,  of  Cen-Tex  Rail 
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Link,  Ltd.  and  South  Orient  Railroad 
Company.  Ltd..  upon  Cen-Tex  becoming 
a  carrier  through  its  acquisition  from 
The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  of  certain  rail  lines 
between  Fort  Worth  and  Ricker  TX.  and 
between  Cresson  and  Cleburne.  TX.  and 
certain  incidental  overhead  trackage 
rights.  Cen-Tex  Rail  Link.  Ltd.— 
Acquisition  and  Operation  Exemption- 
Certain  Lines  of  The  Atchison,  Topeka. 
and  Santa  Fe  Railway  Company, 
Finance  Docket  No.  32507  (ICC  ser\ed 
June  10, 1994).  The  exemption  is 
granted  subject  tastandard  labor 
protective  conditions. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Robert  H. 
Wheeler,  Oppenheimer  Wolff  & 
Donnelly.  1020  19th  St..  NW.,  Suite  400. 
Washington.  DC  20036.  This  exemption 
is  effective  on  September  16, 1994. 
Petitions  to  stay  must  be  filed  by  August 
29.  1994.  Petitions  to  reopen  must  be 
filed  by  September  6,  1994.  For  further 
information,  contact  Joseph  H.  Dettmar 
(202) 927-5660. 

Additional  information  iscontained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts.  Inc..  Room  2229, 
Interstate  Comm^ce  Commission 
Building,  Washington.  DC  20423. 
Telephone:  (202)  289^357/4359. 
(Assistance  forthe  hearing  impaired  is 
available  through  TDD  .service  (202) 
927-5721.1 

Decided:  August  5. 1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commi.ssioners 
Simmons  and  Morgan. 
Vemo;i  A.  Williams, 
Acting  Secretary. 
JFR  Doc.  94-20164  Filed  8-16-94;  845  am] 

BILLING  CODE  703S-01-^ 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  numl>er,  if  any.  and  the 
applicable  component  of  the  Department 
spon.soring  the  collection; 

(3)  how  often  the  form  must  be  filled  out 
or  the  information  is  collected; 


(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  an  estimate  of  the  total  public  burden 
(in  hours)  associated  with  the  collection;  and, 

(7)  an  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Ofnrer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  vou  from 
prompt  submission,  you  should  notify 
the  20MB  nni.juer  and  the  Department 
of  Justice  Cltarance  Officer  of  vour 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Ju.stice  Management  Division  Suite  850, 
WCTR.  Washington.  DC  20530. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Application  for  Waiver  of  Pa-;sport  and/ 
or  Visa  1-193. 

(2J  Form  1-193.  Immigration  and 
Naturalization  Ser\ice. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  This 
information  is  needed  to  determine  whether 
applicant  is  eligible  forenlrv  into  the  I'.S. 
under  Section  21 1.1(B)(3)— Waiver  of  Visas 
and  Section  212.1(g)— Unforeseen  Emercencv 
offhe8CFK. 

(5)  25,000  annual  respondents  at  .166 
hours  per  response. 

(6)  4,150  annual  burden  hours. 

(7)  Not  applicable  under  Section  3504(h)  of 
Public  L^w  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated;  April  11,  1994. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFK  Doc.  94-20089  Filed  8-16-94;  8:45  ami 

BILLING  CODE  4410-IO-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 


collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entr>'  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  anv,  and  the 
applicable  componeiit-of  the  Department 
sponsoring  the  collection; 

(3)  how  often  the  form  must  be  filled  out 
or  the  information  is  collected: 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  numt)(>r  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
ri'spond; 

(d)  an  esti.mate  of  the  total  public  burden 
(in  Iwiurs)  asso(  iated  with  the  coll.-r.tion:  and. 

(7)  an  indication  as  to  whi'ther  Sri  i!(in 
3.')04(h)  of  Public  Law  96-511  apjili-  -.. 

Comments  and/or  suggestions 
regarding  the  i!om(s)  contained  in  tins 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  .A.ND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  vou 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  vou  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  A.\D  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  .Management  and  Budget, 
Washington,  DC  20503,  A.\D  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policv  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR,  Washington,  DC  20530. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  suhstance  or  in  the 
method  of  colh'ction. 

(1)  Arrival  Information  (Form  N-14A) 

(2)  Form  \'-14.\.  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  Used 
by  the  Immigration  and  Naturalization 
Service  to  identify  arrival  records  of 
aliens  applying  for  benefits.  Needed 
primarily  to  identify  arrival  information 
for  arrivals  prior  to  1924. 

(5)  1.000  annual  respondents  at  .250 
hours  per  response. 

(6)  250  annual  burden  hours. 
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(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  i.s 
encouraged. 

Dated:  August  11,1994. 
Robert  B.  Briggs, 

Department  Cleomnce  Officur,  United  Status 
Department  of  Justice. 
|FR  Doc.  94-20090  Filed  8-16-94;  8:45  ami 
BILLING  CODE  44t»-1»4l 


Drug  Enforcement  Administtation 

Anthony  L  Cappelli,  M.D.;  Revocation 
of  Registratioa 

On  April  25, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enfon-emeiit 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Anthony  L.  Cappelli, 
M.D.  (Rospondent),  of  Los  Angelos. 
California,  proposing  to  revoke 
Respondent's  DEA  Certificate  of 
Registration,  BC2901230,  as  a 
practitioner.  The  Order  to  Show  Cause 
alleged  that  Respondent's  regi.stration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C 
823(0.  Specifically,  the  Ord»!r  to  Show 
Cause  alleged  that  between  January 
1992  and  February  1993,  Respondent 
allowed  an  unauthorized  person  to 
order  controlled  substances  by 
permitting  this  person  to  use 
Respondent's  DEA  number;  thi.s  [jursoii 
also  used  Respondent's  DEA  lunuber  to 
issue  unauthorized  prescriptions  during 
this  time  period  in  question;  this  person 
used  the  controlled  substances  obt.iinod 
in  this  manner  to  perform  unlawful 
abortions,  one  of  which  resulted  in  :he 
death  of  one  of  the  patients;  and 
Respondent  dispensed  con'rollfxi 
substances  at  an  uiiregi.stered  locatioo 
during  the  lime  p«?riod  in  question. 

The  Order  to  Show  Qjuse  was  sent  to 
Respondent  by  registen^d  mail.  More 
than  thirty  days  have  pa.s.sed  since  tlie 
Order  to  Show  Cjuse  was  received  by 
Respondent  and  the  DE/\  has  recoivtjd 
no  response  thereto.  Pursuant  to  Zl  CFH 
1301.54(d)  and  1301.54(e),  Rospondent 
is  deemed  to  have  waived  his 
opportunity  for  a  hearing.  Ait.ordingly, 
the  Deputy  Administrator  now  ciih^rs 
his  final  onier  in  this  matter  without  n 
hearing  anil  based  upon  the 
Investigntive  file.  21  CFR  1,301.57, 

In  January  of  1993,  the  Santa  Ana 
Poli(»  Department  discovered  the  body 
of  a  female  in  an  alley,  at  or  near  a 
medical  clinic,  the  Clinica  Femenina 
(clinic).  Subsequent  investigation 
revealed  that  the  death  of  the  female 
was  caused  by  a  failed  abortion  attempt 
performed  at  the  clinic  by  the  owner 
wrho  was  fK»t  authorized  to  pr8Cti<>) 


medicine  (and  thus  not  licensed  to 
perform  abortions)  in  the  Slate  of 
California.  An  autopsy  revealed  that 
diazepam,  a  Schedule  IV  controlled 
substance,  was  in  the  det^asod's  system. 

A  search  warrant  was  served  on  the 
clinio  by  the  Santa  Ana  Poli«x; 
Dt^partment  on  January  21, 1993.  The 
sean:h  revealed  that  the  owner  had 
ordered  over  8,000  dosage  units  of 
( ontrolled  substances  using 
Respondent's  DEA  number.  The  .seart.h 
also  revealed  that  the  owner  issued 
prescriptions  for  various  controlled 
substances  using  Respondent'.s  DivX 
number.  The  clinic  was  not 
Respondent's  DEA  regisferad  Uvntion 
antl,  in  fact,  did  not  have  a  DF..\ 
registration.  The  owner  was 
subsijqnently  arrested  by  the  Santa  Ana 
police  and  t;harged  with  mansiaughter 
and  the  matter  is  pending  ti  i.-il  at  tjiis 
time. 

Shortly  after  the  search  v,i;i.-r;;ijt  was 
served.  Respondent  was  inlerviewed  by 
the  Santa  Ana  police  and  an  investigator 
of  the  CJ.Tlifornia  Medical  Board. 
Respondent  admiited  to  them  that  he 
allowed  the  clinit;  to  use  his  DRA 
registration  number  to  order  contmlled 
suhstan(;es  to  ohtnin  drugs  used  in 
«'on junction  with  .abortions.  Respondent 
explained  that  he  w.is  hired  to  jjerform 
abortions  on  an  as  needed  basis  and  was 
paid  $80  for  eacli  abortion.  He 
performed  an  abortion  about  oiur  a 
week  or  every  other  week,  fie  was  aworo 
that  the  own*  r  was  not  a  liceur.pd 
jihysician.  He  w.is  not  .iware  tli.it  the 
owner  had  iss^jcd  controlled  suh.stan(.e 
prestjiptions  using  his  DEA  number, 
Ki^sponden'  ntso  no''!d  ih.it  thern  wero 
oc  caslons  that  the  owner  udled  him  to 
pirform  nn  .ihtirlion  on  short  noti('e  but 
th.jt  Risponder.t  w.iS  imahle  Jo  ni:il(0  tho 
.ilpointmont.  When  Ri>sponrlent 
it'fjuirod  of  the  owner  how  the  tJiwr.'ttioii 
li.id  bi;en  performt'd.  she  .simply 
cxpliili\ed  that  lli--  p.ntient  "had  beon 
taken  can."  of.  Rrspondtful  :ilso 
i!\pl. lined  that  the  owner  had  witnoss«;d 
hi'u  [K>rior"i  iiho^tiijp.:,  on  nusnerous 
ot.i:  islons  and  that  she  v(ju\'^  probably 
perform  the  ojicniticn,  i)arring  any 
nnfori'seen  coniplicalions. 

In  tjv.iiuiiting  whether  Respoiid'int'si 
njgistration  hy  tie  Drue  Enfon  enient 
Aii>nijiistrri?ion  would  he  imonsistont 
with  the  public  interest,  flip  Deputy 
Administrator  considers  the  factors 
enumerated  in  2?  H.S.C.  823(0  They 
.ire  as  follows: 

(1)  The  reix)m:iiei!dation  of  the 
appropriate  Stale  licensing  Ixjard  or 
prolessional  disciplinary  authority. 

(2)  The  appiirant's  experien('»  in 
dispensing,  or  conducting  reseanJi  with 
r»>sp».'r.t  to  controlled  sub.st8n(.es. 


(3)  The  applicant's  conviction  rei,ord 
under  Federal  or  Slate  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  St.^te, 
Federal,  or  loc-.al  laws  relating  to 
controlled  substances. 

(5)  Si!(;h  other  conduct  which  m.iy 
threaten  the  public  beahh  and  safety. 

In  determining  whether  a  regi.strattou 
would  be  inconsistent  with  the  public 
intert^st,  the  Deputy  Administrator  is  not 
recjuired  to  make  findings  with  respoct 
to  each  of  the  factors  listed  above. 
Instead,  he  has  the  discretion  to  giv<'' 
each  factor  the  weight  he  deems 
appropri.nte,  depending  upon  the  fact!, 
and  (in  un.stiinces  of  each  case.  St,:' 
Dm  i,i  E  Trnwick,  D.D.S.,  Docket  No 
i(3- r,n.  .'53  FR  5326  (1088). 

In  this  proceeding  faclors,  two,  lour 
and  five  apply.  Respondent  allowed  mi 
unauthorized  person  to  use  his  DHA 
iiumher  to  order  controlled  substances 
for  disiieiising  and  administering 
i~r)ntrolled  substances  at  an  unregijiteri'il 
lo(  ntion.  Respondent  allowed  the 
clinic's  owner  to  acquire  and  dispe'isc 
lontrolled  substances  through  the  use  oi 
Kespondeiit's  DEA  registration  numlwr. 
1  'ndcr  the  «:in:uinslances,  Resptmdont 
k  new  or  stiould  have  knowm  that  the 
« linic's  owner  would  use  bis  DEA 
numlvr,  not  only  for  ordering, 
(lispensing  and  issuing  prescript i(3ns  for 
controlii'd  snt>s!rini  cs,  but  also  for 
.id'Tiiiiisterfng  d'lriiig  unauthfirizerl 
abortions, 

By  .'iHowin:^  .-ui  utrygistered  and 
unnutjiorizini  pii;,on  to  use  hi.s  DEA 
iiumbtT,  Respondent  was  responsible 
forrjiiy  use  ;ind  rni:;i,se  of  that  nuuiho« 
M'>reover,  sui.h  a  violation  is  aggravated 
by  tlie  I.K.t  th.it  Ke'pondent  allowed  a 
non  pr.ictifioner  to  use  his  DKA  mmihoi' 
at  ,Mi  iiniegisterod  location. 

A<( oidiiiL'ly.  the  Deputy 
Administrator  of  the  Drug  Enfor<;einent 
Administration,  pursuant  to  the 
authority  vjsled  in  him  by  21  V.S.C.  i\2.] 
and  824  and  28  CI-T?  0.100(b)  and  0.104 
(.^/.»  FK  231-..-) 7),  h<-uiby  orders  that  DEA 
Certificate  of  Registration,  BC2901230, 
prr'vioiisly  issuod  to  Anthony  E. 
Capp'jHi,  M.D.,  he,  and  it  hereby  is, 
revijkcd,  jsnd  aiiy  peiKlingappli<ations 
for  the  renewal  of  stu.h  iegi.stration,  be, 
and  they  nm,  denied.  This  order  is 
•ifleilive  .Si  ptember  16, 1994. 

D;it.iii:  August  11,1994.. 
Stephen  H.  Gre«n«, 

Ih'piity  A&ministrator. 

IFR  Doc.  94-20178  FiM  8-16-94;  8:4:i  and 
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DEPARTMENT  OF  LABOR 
Offioe  of  the  Secretary 

Glass  Ceiling  Commission;  Open  Site 
Hearing 

SUMMARY:  Pursij.int  to  Title  II  of  the 
Civil  Rights  Act  of  1^91  (Pub.  L.  102- 
ISR)  and  section  9  of  the  Federal 
Advisory  Committee  (FACA)  (Pub  L 
92-462).  5  U.S  C.  app.  II)  a  Notice  of 
fistablishment  of  the  Glass  Ceiling 
Commission  was  published  the  Federal 
Register  on  March  30.  19Q2  (57  FR 
10776).  Pursuant  to  section  10(a)  of 
FACA,  this  is  to  announce  a  public 
hearing  of  the  Commission  which  is  to 
take  place  on  Monday.  September  26. 
1994.  The  purpose  of  the  Commission  is 
to.  among  other  things,  focus  greater 
attention  on  the  importance  of 
eliminating  artificial  barriers  to  the 
advancement  of  minorities  and  women 
to  management  and  decisionmaking 
positions  in  business.  The  Commission 
has  the  practical  task  of:  (a)  Conducting 
basic  research  into  practices,  policies, 
and  manner  in  which  management  and 
decisionmaking  positions  in  business 
are  filled;  (b)  conducting  comparative 
research  of  businesses  and  industries  in 
which  minorities  and  women  are 
promoted  or  are  not  promoted  to 
management  and  decisionmaking 
positions;  and  (c)  recommending 
measures  designed  to  enhance 
opportunities  for  and  the  elimination  or 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions. 
TIME  AND  PLACE:  The  hearing  will  be 
held  on  Monday.  September  26.  1994 
from  9:00  a.m.  until  5:00  p.m.  at  the 
Association  of  The  Bar  of  The  City  Of 
New  York,  42  West  44th  Street.  New 
York,  NY  10036. 

AGENDA:  The  agenda  for  tlie  hearir.g  is 
as  follows: 

9:00  a.m.— Opening  Remarks  Bv 

Secretary  Reich 
9:15— Welcoming  Remarks  hv  Elected 

Officials 
9:30-12:30— Testimony 
12:30-1:30— Lunch  break 
1:30-5:00— Testimony 
5:00  p.m. — Hearing  Adjourns 
PUBLIC  PARTICIPATION:  The  hearing  will 
be  open  to  the  public.  Seating  will  b^ 
avail-'jble  on  a  first-come,  first-serve 
basis.  Seats  will  be  reserved  for  the 
media.  Disabled  individuals  should 
contact  the  Commission  no  later  than 
Monday.  September  12.  1994,  if  special 
accommodations  are  needed. 

Individuals  or  organizations  wishing 
to  testify  orally  must  provide  written 
testimony  in  advance  of  the  hearing. 
Oral  comments  are  limited  to  10 


minutes,  written  testimony  may  be 
longer  Send  twenty-five  (25)  copies  of 
te.stirrony.  postmarked  on  or  before 
Mondn.y,  September  12.  1994,  to:  Ms. 
Rene  Redwood,  Executi\e  Director. 
Glass  Ceiling  Co.T.mission,  U.S. 
Deportment  of  Labor,  200  Constitution 
Avenue.  N.W..  Room  C-2313. 
Washington.  D.C.  20210. 

The  wiitten  testimony  mi:st  contain 
tile  following  information: 

(1)  The  n.-ime,  address,  and  telepb.one 
number  of  each  person  to  appear; 

(2)  The  capacity  in  which  the  person 
will  appear; 

(3)  The  issues  that  will  be  addressed. 
This  information  is  needed  to 

properly  d^x  slop  a  hearing  schedule.  As 
many  peopii;  as  time  allows  will  be 
permitted  to  testify. 
ISSUES:  Testimony  should  highlight 
successful  initiatives  and/or 
recommendations  for  addressing  the 
areas  discussed  below.  The  Commission 
is  especially  interested  in  hearing  about 
procedures,  practices  and  systems  that 
have  been  put  in  place  to  make  sure  that 
goals  are  achieved  in  work  force 
diversity. 

Recruitment:  What  systems  are  in 
place  to  ensure  that  external  recruiting 
for  decisionmaking  positions  will 
produce  a  pool  of  applicants  which 
includes  minorities  and  women? 
Similarly,  does  the  process  for 
considering  promotion  of  current 
employees  to  decisionmaking  positions 
ensure  consideration  of  minorities  and 
women? 

Developmental  practices  and 
credential  building  experiences:  How 
are  minorities  and  women  ensu.'-ed  that 
they  will  be  given  the  kinds  of 
experiences  that  will  make  them 
competitive  for  decisionmaking 
position?  Include  management  training!, 
mentoring,  job  rotation,  education, 
assignments  to  corpor.nte  committees 
and  task  forces,  special  projects, 
relocation,  etc. 

Compensation  and  appraisal  systems: 
Hew  is  tl:e  total  compensation  p-ickas^e 
inc:luding  bonuses,  stock  options  and"^ 
other  incentives  evaluated  for  fairness 
for  ir.Miorities  end  women?  Do  e\ec:iti\-e 
management  and  superv  isory 
conipensa'ion  systems  depend  upon  or 
reward  managers'  achieving  wori,  force 
diversity  goals,  and.  if  so,  how  does  that 
work?  Is  the  appraisal  system  and  or 
performance  rating  system  protected 
from  subjective  decisions  whi(,h  i:npact 
advancement? 

Testimony  on  successful  initiatives  may 
include  di.scussion  of  the  elements 
above  and  how  other  factors  are 
combined  to  create  a  complete  initiative 
resulting  in  the  advancement  of 
minorities  and  women. 


A  v;deo'ape  may  be  made  of  the 
hearing.  A  «r3ns':ript  of  the  hearin;,?  u-ill 
be  made. 

Materials  submitted  at  this  hearing 
should  not  have  been  submittf>d  at  any 
previous  Glass  Ceiling  Commission 
h-^arings. 

Those  i;:d:viduals  or  organizations 
wishing  to  submit  written  statements, 
but  not  testify  oraliv.  should  send 
twenly-five  (25)  copies  to  Ms.  Rene 
Redwood,  E.xecutive  Dirertor,  Glass 
Ceilin.g  Commission,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N.W.. 
Room  C-2113.  Washington,  D.C.  20210. 
Written  state.ments  should  be 
postmarked  on  or  before  Mond,".-. 
September  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Rene  Redwood.  Executive  Director. 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N.W..  Room  C-2113, 
Washington.  D.C.  20210,  (202)  219- 
7342. 

Signed  at  Washington,  DC.  this  12th  dav 
of  August,  1994. 

Robert  B.  Reich, 

Secretary-  of  Labor. 

IFR  Doc.  94-20195  Filed  8-15-94:  8.45  am! 
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Pension  and  Welfare  Benefits 
Administration 

tApplicatlon  No.  D-9240,  et  al.] 

Proposed  Exemptions;  The  Bank  of 
California 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Departm.ent)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
E:np!uyee  Retirement  Income  Security 
Act  of  1974  (the  .Ac)  ,ind  or  the  Internal 
Revenue  Code  of  19HR  (the  Code) 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  slated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiducian 
prcliibitions  of  section  40fi(b)  of  the  Act. 
requests  for  hearing  within  45  dcvs  from 
the  date  of  publication  of  this  Federal 
Register  Notice,  Comments  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  Or  request, 
and  (2)  the  nature  of  the  person's 
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interest  in  the  exemption  and  the 
manner  in  whit^  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
desi;ription  of  the  evidence  to  l«; 
presented  at  the  hearing. 

ADDRESSES:  All  written  (.(Jinnieiits  mid 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  V.'elfare  Benefits  Adniinisfration, 
Offic.e  of  Fixeniption  Dett.rini nations. 
Room  N-n649,  U.S.  Departinunt  of 
tabor,  2()U  Constitution  Avtnnte,  N.W.. 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Noti(  e  of 
Propo.sed  Exemption.  The  applications 
for  exemption  and  the  coniuients 
nj«;eived  will  be  available  for  puhlii, 
inspection  in  the  Public  Docinnents 
Room  of  Pension  and  Welfare  Bi;'i'fit<; 
Administration,  U.S.  Department  uf 
Labor,- Room  N-fi507,  2l)()  Coir^.titiiti.'m 
Avenue.  N.W.,  Washington.  DC  2i)210 

Notice  lo  Interested  Persons 

Notice  of  the  proposed  exeni[)lioii', 
will  be  provided  to  all  inlen'sled 
persons  in  the  manner  agreed  upoi;  hv 
the  appliiant  and  the  Deparin)enf 
within  l-l  days  of  the  date  of  poblic'stio'i 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  publisiied  in  the 
Federal  Register  and  shall  inform 
interested  pi-rsoiis  ol  their  ri;,!:)  io 
comment  and  to  njqnesf  a  iie.jrin.^ 
I  fv\he.'-e  aiiprojjrtate). 

SUPPLEMENTARY  iKFORMATlCN:   Tli.- 
pro|)i)sed  cxi:mptiuns  weie  reqiici-.tt'd  m 

;    .'(pjjiie.^tidfis  tjitul  jilirSU^inl  lo  sei  f;i>;i 

!  4(tH!a)  ni  the  Act  Mud/or  sc.ilioii 
A'.\7r>{t  H2)t){  ttieCodi:,  an.-l  in 
.•u;(.or!).iin,f  Wiih  pun  edilr(■^,  •■el  lorl!'  in 
2')  (.H<  )^;r^  2.'>7iJ,  Subpart  H  [:y^>  i  H 
:ii;a:i(,.  :<2a47.  Aii!',usi  lo.  i>im'i). 

litiei  J;vi'  Dtu.eniher  .il,  ]'.ii:\.  m-i  iMui 
1112  til'  R('.ir-.ii)iz;iti',j;i  l'!:iil  Nft-  4  (it 
I't'a  (4:!  FR  4/71.1,  Otlolji-r  17.  ]'<7i\) 
transfern-d  ihe  antlioi  ity  'if  'he  Se'rel.jrv 
I'l  !he  Treasiirv  to  issue  {>>(;m:)iii>iis  ol 
tile  t\pe  nqiU'Stt^d  lo  liie  Se;:ie'  iry  cit 
I  iihor.  I  h«!n:ti)re,  tlu-.se  nolict^s  r)l 
l-rtjpijsed  'Meinption  .ire  issued  mi1(!v 
liy  tlie  IJeparltiient 

The  iVj)plli;:ili(>ns  cont.iili 
n'[>ri!Si>ni;!liors  with  reean!  le  lii. 
pri>pos(;d  i^vemptions  whieh  .tie 
Siimmari/ed  helnw.  liiteresird  peisnn^ 
are  rett>rred  lo  the  npjili(  a'ioMs  (hi  file 
Willi  the  Heiinrtinent  for  Ji  i  lennleie 
slattMnenl  ot  llie  facts  and 
repieseiilalioiis 


The  Bank  of  Caliromia,  N^.,  Located 
in  San  Francisco,  California;  Proposed 
Exemption 

lApjiIication  No.  D-92401 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Dop.TjIment  is  considering  granting  an 
exemption  under  the  authority  of 
section  40H(a)  of  the  Act  and  section 
407.")(cj(2)  of  the  Code  and  in 
.iccnfd;;n(  e  with  the  procednres  set 
forth  in  20  C.F.R.  Part  2.'j70,  Suboart  B 
(.S.S  FK  32a.1(i.  :V2n47.  August  10,'lOTO).' 

Suction  I — Exer.tplion  for  In-Kind 
Transfer  of  Assets 

If  tlie  exemption  is  gra.itr  ]  t!^» 
re.strklions  of  section  4()()(a)  and  se<tiou 
4()(i'b)  of  the  Act  and  tl;o  sanctions 
resulting  from  tiie  appli(;ation  of  setlion 
407.")  of  th.e  Code  by  reason  of  section 
497,>Jc)(l)(A)  thron\;h  (F)  shall  not 
apply,  effective  November  12, 1903,  to 
the  ifi-kind  trap.sfer  to  cny  diversified 
(jpe!i-erid  ii'.vesfment  company  (the 
Fund  or  Funds)  registered  under  the 
Iin  <'s;inent  (ximpanv  A(.t  of  1940  lo 
uliiiji  th*;  B.ink  orc^iUror:ii,i,  N.A.  cr 
ai.y  of  its  affiliates  (i  ollet  tiveiy,  ihe 
Hank)  serves  as  inves*monl  advi.serand 
may  jirovide  other  services  of  the  assets 
of  various  eniployee  benefit  plans  (tiu; 
Pl.'ii  or  Plans)  that  .ue  eitiier  hidd  in 
I  eriaiii  collec live  inM:s;rrn;nl  funds  (th»-; 
(;ii  qr  CIFs)  liiaintainefi  by  tlie  Bank  or 
nthefyvi.se  held  by  the  Bank  as  trustee, 
investment  inai;a;4.;r,  or  in  a.nv  other 
i..-,p.U  i!\  as  luiiieiary  or:  i)eiialf  oi' the 
I'l-iiii,  ill  ex(  luiiige  for  share:,  of  .such 
1  iiiids;  provided  tliat  the  lollowing 
eo'idliliiins  are  met: 

(a)lA  Kdai.iary  (tlie  St;(  oud  Fidiu.i.tiy) 
v.hntis  ;i'  iiiig  on  behalf  ;)l  e.ni.h  alfeiled 
i'lantiiid  who  is  in<J«jp<!ndi'P.1  of  ami 
uiin 
p.ir.i 


rei.eiies  advi 


111  w 

i.t  Ih 
tin 
in  ( ( 

I'lliU 

M.nm 

tiie  I 


•i-i 

NjH'li 

Mill)': 
|lin\  I 


t!"i)  !o  iiie  i-iaiik,  ii.s  deiiiuuf  in 
laph'fu,)  uf  M.H  tion  ill  (ul'.'w. 


wriitiMl  i.olit:;'  of  the 


ii:-ki  id  Ir.'insler  o!  ;r-seis  oi  the  iM;ins  or 
llie  (  IFs  ill  (!xclian!Ji!'  lor  shares  of  iiM' 
I'ltnc  antl  liie  (iis«;!f)sijr{'S  d»>s(  ribc.i  mi 
r.i;  ;raj)i)  (g)  ol  sei;tion  11  lielow: 
(i»   ()n  thi' fia.-.is  of  Ihe  iidorm.iiioij 
dcse  iheii  in  jiaragraph  (gj  ni  set.tiori  !l 
beh)  I,  the  St«;ond  Fiduci^iry  authorizes 
ting  the  In-kind  tninsfer  t>l  assets 
Plans  in  eNchaiige  t^-ir  shares  ni 
iinds,  the  iiivesliiient  of  sm.h  assets 
irespijitding  portlolio-  of  the 
s,  and  the  ti-es  received  hv  the 
in  ( (uiiieeiion  with  its  servicer,  In 
mid.  ,SiH  ii  :iii!l!(iri/..:ii<in  hv  the 
Secnjid  Fiduciary  lo  lie  consisleiU  with 


•.SJMIIISI 


hilil^ 


ohhgalitinv  ant 


piirpiisi's  uf  ilil.s  r.M'il>|itinii  ii'i;  n-.ii  •:  li 
|jnivi.M(iii.s  ci[  lillr  I  1)1  Mil-  Acl,  iiiil'jw 
istf  s|Ji'i  illt'il,  ri'fnr  ;»!*.it  u.  iln;  i.oirt...|i(iii 
iii;s  of  Ihi'Cii.lr 


duties  impo,sed  on  fidudaries  by  Part  4 
ofTitlelofthe  Act; 

(c)  No  sales  commi.ssions  are  paid  liy 
the  Plans  in  connection  with  the  in-kind 
transfers  of  asset  of  the  Plans  or  the  QFs 
in  ex(  hange  for  shares  of  the  Funds; 

(d)  All  or  a  pro  rata  portion  of  the 
assets  of  the  Plans  held  in  the  CIFs  or 
all  or  a  pro  rnto  portion  of  the  assets  of 
the  Plans  held  by  the  Bank  in  any 

c  apacitics  as  fiduciary  on  behalf  of  sieh 
PI. ins  are  transferred  in-kind  to  the 
Funds  in  ex(  hange  for  shares  of  such 
Funds. 

(ej  Tn<;  i'lans  or  the  CIFs  receive 
shares  of  ihu  Funds  that  are  equal  in 
value  to  the  as.sets  of  the  Plans  or  the 
(]lFs  e\i;hanged  for  such  shanks; 

(t)  The  value  of  the  as.sets  of  the  I'luiis 
or  die  CIFs  to  he  transferred  in-kind  .nuf 
tlie  net  asset  value  of  the  Funds 
receiving  those  as.sets  inexchange  ioi 
shares  is  deteniiined  in  a  single 
\alii;ilion  performed  in  tlie  same 
in.Tiiuer  ;ii)d  at  the  close  of  business  on 
the  .s.inie  day,  in  accordance  with  the 
procedures  sei  forth  in  Rule  17a-7(t>) 
(Rule  I7a-7)  under  the  Investment 
Coiiipany  Act  of  1940,  as  amended  finii 
rime  to  tiii.e  or  ;uiy  suc:cessor  nile. 
regulation,  or  similar  pronouni:ement: 

(g)  Not  later  than  thirty  (.30)  days  aftei 
I  om|ile!ion  of  each  in-kind  transfer  of 
asr^els  ol  the  Plans  or  the  CIFs  in 
e\(. hange  for  shares  of  the  Funds,  tde 
Bank  sends  fiy  regular  mail  to  tin; 
.Second  Fiduciary,  who  is  acting  on 
beh;!lf  of  li.jch  affected  Plan  and  wfio  .s 
indepemient  of  and  unrelated  to  the 
Biuik.  as  defined  in  paragraph  (g)  of 
section  Hi  heiow,  a  written  co.nfirmaiion 
th.il  contains  the  following  iniormalion- 

(1)  IIm;  ideuiiiv  of  each  uf  the  assets 
th;,!  was  Vi.lued  ioi  purposes  oi  the 
tr.insai.tio.'".  in  a<  conlance  with  Kuh 
17ii-7(bi|4)  '.r.'.der  tlie  Investment 
(VMupauy  Act  of  i<.)4(); 

(2)  tlie  p'ii.e  of  I  ai  1)  of  the  as.sets 
involved  in  tin;  tr.ins.irtion,  and 

i'.i]  li'.i  identity  of  e,u:h  p/ii.ir.;^  ^.!•!Vilx 
or  niaikel  liKiker  t  o'isuHed  in 
deterniinin;:  (he  xaliie  of  sucis  .iv.ets. 
and 

(li)  i'oi  .-di  iniiV'is;<in  t^iill^;a. lines 
tli.it  nei  i;r  .ii-e»  tlic  .l.'ite  oflfiis  priijii'  ed 
e\enipi!(>,i.  d>e  H.uik,  no  hiter  ti~.;i!i 
ninety  (Itnj  il.'iys  afiei  compliiiit.i  ni 
e.ii.h  in-kind  fran.slef  of  ass(;is  oi  !iii 
Plans  nr  the  (IFs  in  tixchangf  Ici  slh.n.s 
111  the  luiids.  will  send  by  regul.n  t.i.iil 
lo  the  .Sei  ontl  1-iduciary,  wim  is  ,h  '•\uy, 
on  liehVilf  of  each  alTected  Plan  .uni  v,  im 
is  indejieiidei.l  111  .liid  unn.laled  Ui  itie 
B.iiik.  ;-.s  lii  llui  d  ill  pur.igrajili  {gi  ni 
sei.iion  ill  heluw,  a  wnllen  (.i»ni"iiinaiinii 
llial  i.onl.iUis  the  iniiowing  inlormalinn 

1 1 )  the  uiuiiiier  of  {JIF  units  held  liy 
e.K.li  .irieeted  Plan  imn'.t.'diately  hefihe 
llie  I  oiiversioii  (iind  the  rel.'itijd  pei  ie.ii 
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value  or  the  agorejjate  dollar  value  of  the 
units  transferred):  and 

(2)  the  number  of  shares  in  the  Funds 
that  are  held  b^v-  each  affected  Plan 
following  the  conversion  (and  the 
related  per  share  net  asset  value  or  the 
aggregate  dollar  vnliie  of  the  shares 
received). 

(i)  The  coiiditio;;s  set  forth  in 
paragraphs  (d).  (e}.  {^;,  (o),  (p).  (q)  and 
(r)  of  section  il  below  are  satisfied; 

Section  II— Exemption  for  Receipt  of 
Fees  From  Funds 

If  the  exemption  is  granted,  effective 
November  i2.  ]^v^^.  the  restrictions  of 
section  40F.(3)  and  seclion  406(b)  of  the 
Act  and  the  sanctions  resulting  from  the 
applicatior,  of  sectio;=  4975  of  the  Code, 
by  reason  of  >;^rt;,:n  4975(c)(1)(D) 
through  (F)  of  •."••e  C'lde  shall  not  apply 
to  the  receipt  cf  foes  by  the  Bank  from 
the  Funds  for  act.ng  as  the  investment 
adviser,  custodian,  sub-administrator, 
and  other  service  provider  for  the  Funds 
in  connection  with  the  in%'estment  in 
the  Funds  by  the  Plans  for  which  the 
Bank  acts  as  a  fidudary  provided  that: 

(a)  No  sales  commissions  are  paid  by 
the  Plans  in  connection  with  purchases 
or  sales  of  shares  of  the  Funds  and  no 
redemption  fees  are  paid  in  connection 
v;ith  the  sale  of  such  shares  by  the  Flans 
to  the  Funds: 

(b)  The  price  paid  or  received  by  the 
Plans  for  shares  in  the  Funds  is  the  net 
asset  value  per  share,  as  defined  in 
paragraph  (e)  of  section  III.  at  the  time 
of  the  transaction  and  is  the  same  price 
ivhich  would  have  been  paid  or 
received  for  the  shares  by  any  other 
investor  at  that  time; 

(c)  The  Bank,  its  affiliates,  and  officers 
or  directors  have  not  and  will  not 
purchase  from  or  sell  to  any  of  the  Plans 
shares  of  any  of  the  Funds; 

(d)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  the  Plans,  and  in 
connection  with  the  provision  of 
services  to  any  of  the  Funds  in  which 
the  Plans  may  invest,  are  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act; 

(e)  The  Bank  does  not  receive  any  fees 
payable,  pursuant  to  Rule  12b-l  under 
the  Investment  Company  Act  of  1940 
(the  12b-l  Fees)  in  connection  with  the 
transactions; 

(0  The  Plans  are  not  sponsored  by  the 
Bank; 

(g)  A  Second  Fiduciary-  who  is  acting 
on  behalfofaPlanand  whois  ■ 

independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (g)  of 
section  HI  below,  receives  in  advance  of 
the  investment  by  a  Flan  in  any  of  the 
i'lmds  a  full  and  detailed  written 


disclosure  of  information  concerning 
such  Fund  including,  but  not  limited  to: 

(1)  a  current  prospectus  for  each 
portfolio  of  each  of  the  Funds  in  which 
such  Plan  is  considering  investing, 

(2)  a  statement  describing  the  fees  for 
investment  management,  investment 
advisory,  or  other  similar  ser\'ices,  any 
fees  for  secondary-  services  (Secondary 
Services),  as  defined  in  paragraph  (h)'of 
section  III  below,  and  all  other  fees  to 
be  charged  to  or  paid  by  the  Plan  and 
by  such  Funds  to  the  Bank,  including 
the  nature  and  extent  of  any  differential 
between  the  rates  of  such  fees, 

(3)  the  reasons  why  the  Bank  may 
cop.sider  su'  h  investment  to  be 
aporopriate  tcr  ;he  Plan. 

(4)  a  statement  descnbing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Plan  may  be  invested  in  the  Funds, 
and.  if  so.  the  nature  of  such  limitations; 
and 

(5)  upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  granted. 

(hj  On  the  basis  of  the  information 
described  in  paragraph  (g)  of  this 
section  II.  the  Second  Fiduciary 
authorizes  in  writing:  (1)  the  investment 
of  assets  of  the  Plans  in  shares  of  the 
Fund,  in  connection  with  the 
transaction  set  forth  in  section  II;  (2)  the 
investment  portfolios  of  the  Funds  in 
which  the  assets  of  the  Plans  may  be 
invested;  and  (3)  the  fees  received  b>' 
the  Bank  in  connection  with  its  services 
to  the  Funds;  such  authorization  by  the 
Second  Fiduciary  to  be  coasistent  with 
the  responsibilities  obligations,  and 
duties  imposed  on  fiduciaries  by  Part  4 
ofTitlelofthe  Act; 

(i)  The  authorization,  described  in 
parag,-aph  (h)  of  this  section  II,  is 
terminable  at  will  by  the  Second 
Fiduciary  of  a  Plan,  without  penalty  to 
such  Plan.  Such  termination  will  be 
effected  by  the  Bank  selling  the  shares 
of  the  Fund  held  by  the  affected  Plan 
within  one  business  day  following 
receipt  by  the  Bank,  either  by  mail, 
hand  delivery,  facsimile,  or  other 
available  means  at  the  option  of  the 
Secor:d  Fiduciary,  of  the  termination 
form  (the  Termination  Form),  as  defined 
in  paragraph  (i)  of  section  III  below,  or 
any  other  written  notice  of  termination; 
provided  that  if.  due  to  circumstances 
beyond  the  control  of  the  Bank,  the  sale 
cannot  be  executed  within  one  business 
day.  the  Bank  shall  have  one  additional 
business  day  to  complete  such  sale; 
(j)  Plans  do  not  pay  any  plan-level 
investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  the  Bank  with  respect  to  any  of  the 
assets  of  such  Plans  which  are'invested 


in  shares  of  any  of  the  Funds.  This 
condition  does  not  preclude  the 
payment  of  investment  advisory-  fees  or 
similar  fees  by  the  Funds  to  the  Bank 
under  the  terms  of  an  investment 
advisory-  agreement  adopted  in 
accordance  with  section  15  of  the 
Investment  Company  Act  of  1940  or 
other  agreement  between  the  Bank  and 
the  Funds; 

(k)  In  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to  the 
Bank  regarding  any  investment 
management  ser\-ices,  investment 
advisory  services,  or  fees  for  ,  mi.lar 
services  that  the  Bank  providt-s  to  the 
Funds  over  an  existing  rate  fn^  s'y.h  ' 
services  that  had  been  authon  -j  hy  a 
Second  Fiduciary,  in  accords- ;ve  with 
paragraph  (h)  of  this  section  '!  the  Bank 
will,  at  least  thirty  (30)  days  m  advance 
of  the  implementation  of  such  increase, 
provide  a  written  notice  (which  may 
take  the  form  of  a  proxy  statement, ' 
letter,  or  similar  communication  that  is 
separate  from  the  prospectus  of  the 
Fund  and  which  explains  the  nature 
and  amount  of  the  increase  in  fees)  to 
the  Second  Fiduciary  of  each  of  the 
Plans  invested  in  a  Fund  which  is 
increasing  such  fees.  Such  notice  shall 
be  accompanied  hy  the  Termination 
Form,  as  defined  in  paragraph  (i)  of 
section  III  below; 

(1)  In  the  event  of  an  addition  of  a 
Secondary  Ser\ice,  as  defined  in 
paragraph  (h)  of  section  III  below, 
provided  by  the  Bank  to  the  Fund  for 
which  a  fee  is  charged  or  an  increase  in 
the  rate  of  any  fee  paid  by  the  Funds  to 
the  Bank  for  any  Secondary  Service,  as 
defined  in  paragraph  (h)  of  section  III 
below,  tliat  results  either  from  an 
increase  in  the  rate  of  such  fee  or  from 
the  decrease  in  the  number  or  kind  of 
ser\ices  performed  by  the  Bank  for  such 
fee  over  an  existing  rate  for  such 
Secondary  Service  which  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Plan,  in  accordance  with  paragraph  (h) 
of  this  secnion  II.  the  Bank  will  at  least 
thirty  (30)  days  in  advance  of  the 
implemei.tation  of  such  additional 
service  for  which  a  fee  is  charged  or  fee 
increase,  provide  a  written  notice 
(which  may  take  the  form  of  a  proxy 
statement,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Fund  and  which 
explains  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  th**  nature  and  amount  of  the  ' 
increase  in  fees)  to  the  Set;ond  Fiduciary 
of  each  of  the  Flans  invested  in  a  Fund 
which  is  adding  a  service  or  iiicreasing 
fees.  Such  notice  shall  lie  accompanied 
by  the  Teniiinalion  Form,  as  defined  in 
paragraph  (i)  of  section  HI  below. 
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(m)  The  Seccmd  Fiduciary  is  supplied 
with  a  Termination  Fonn  at  the  times 
specified  in  paragraphs  (k),  (1),  and  (n) 
of  this  section  n,  which  expressly 
provides  an  election  to  terminate  the 
authorization,  described  above  in 
paragraph  (h)  of  this  section  II,  with 
instructions  regarding  the  use  of  such 
Termination  Form  including  statements 
that: 

(1)  the  authorization  is  terminable  at 
will  by  any  of  the  Plans,  without 
penalty  to  such  Plans.  Such  termination 
will  be  effected  by  the  Bank  selling  the 
shares  of  the  Fund  held  by  the  Plans 
requesting  termination  within  one 
business  day  following  receipt  by  the 
Bank,  either  by  mail,  hand  delivery, 
facsimile,  or  other  available  means  at 
the  option  of  the  Second  Fiduciary,  of 
the  Termination  Form  or  any  other 
written  notice  of  termination;  provided 
that  if,  due  to  circumstances  beyond  the 
control  of  the  Bank,  the  sale  of  shares 
of  such  Plans  cannot  be  executed  within 
one  business  day,  the  Bank  shall  have 
one  additional  business  day  to  complete 
such  sale;  and 

(2)  failure  by  the  Second  Fiduciary  to 
return  the  Termination  Form  on  behalf 
of  a  Plan  will  be  deemed  to  be  an 
approval  of  the  additional  Secondary 
Service  for  which  a  fee  is  charged  or 
increase  in  the  rate  of  any  fees,  if  such 
Termination  Form  is  supplied  pursuant 
to  paragraphs  (k)  and  (1)  of  this  section 
II,  and  will  result  in  the  continuation  of 
the  authorization,  as  described  in 
paragraph  (h)  of  this  section  !I.  of  the 
Bank  to  engage  in  the  transactions  on 
behalf  of  such  Plan; 

(n)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form,  annually 
during  the  first  quarter  of  each  calendar 
year,  beginning  with  the  first  quarter  of 
the  calendar  year  that  begins  after  tho 
date  the  grant  of  this  proposed 
exemption  is  published  in  the  Federal 
Register  and  continuing  for  each 
calendar  year  thereafter;  provided  that 
the  Termination  Form  need  not  be 
supplied  to  the  Second  Fiduciary, 
pursuant  to  paragraph  (n)  of  this" section 
II.  sooner  than  six  months  after  such 
Termination  Form  is  supplied  pursuajit 
to  paragraphs  (k)  and  (1)  of  this  section 
II,  except  to  the  extent  required  by  said 
paragraphs  (k)  and  (I)  of  this  section  II 
to  disclose  an  additional  Secondary 
Service  for  which  a  fee  is  charged  or  an 
increase  in  fees; 

(o)(l)  With  respect  to  each  of  the 
Funds  in  which  a  Plan  invests,  the  Bank 
will  provide  the  Second  Fiduciarv  of 
such  Plan: 

(A)  at  least  annually  with  a  copy  of  an 
updated  prospectus  of  such  Fund; 

(B)  upon  the  request  of  such  Second 
Fiduciary,  with  a  report  or  statement 


(which  may  take  the  form  of  the  most 
recent  financial  report,  the  current 
statement  of  additional  information,  or 
some  other  written  statement)  which 
contains  a  description  of  all  fees  paid  by 
the  Fund  to  the  Bank;  and 

(2)  With  respect  to  each  of  the  Funds 
in  which  a  Plan  invests,  in  the  event 
such  Fund  places  brokerage  transactions 
with  the  Bank,  the  Bank  will  provide 
the  Sai'.ond  Fiduciary  of  such  Plan  at 
least  annually  with  a  statement 
specifying: 

(A)  the  total,  expressed  in  dollars, 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  to  the 
B.nnk  by  such  Fund; 

(B)  Ihe  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  by 
such  Fund  to  brokerage  firms  unrelated 
to  the  Bank; 

(C)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  the  Bank  hv 
each  portfolio  of  a  Fund;  and 

(D)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  portfolio 
of  a  Fund  to  brokerage  firms  unrelated 
to  the  Bank; 

(p)  All  dealings  between  the  Plans 
and  any  of  the  Funds  are  on  a  basis  no 
less  favorable  to  such  Plans  than 
dealings  between  the  Funds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Plans; 

(q)  the  Bank  maintains  for  a  period  of 
six  (fi)  years  the  records  necessary  to 
enable  the  persons,  as  described  in 
paragraph  (r)  of  section  II  below,  to 
deternnine  whether  the  conditions  of 
this  proposed  exemption  have  been  met, 
except  that: 

(1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  conlrol  of 
the  B,ink,  the  records  are  lost  or 
destnxed  prior  to  the  end  of  the  six  (R) 
year  period,  and 

(2)  no  party  in  interest,  other  than  the 
Bank,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i}  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(r)  of  section  II  below; 

(r)(ll  Except  as  provided  in  paragraph 
(r)(2)  of  this  set;tion  II  and 
notwithstanding  any  provisions  of 
subsection  (aK2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (q)  of  section  II  above  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 


(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(ii)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  Funds  owned  by 
such  a  Plan,  or  any  duly  authorized 
employee  or  repre.sentative  of  such 
fiduciary;  and 

(iii)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
pamgraph  (r)(l)(ii)  and  (r){l)(iii)  of 
section  II  shall  be  authorized  to  examine 
trade  secrets  of  the  Bank,  or  commercial 
or  financial  information  which  is 
privileged  or  confidential. 

.Section  III — Definitions 

For  purposes  of  this  propostid 
exemption, 

(a)  The  term  "Bank"  means  The  B.ink 
of  California,  N.A.  and  any  affiliate  of 
the  Bank,  as  defined  in  paragraph  (b)  of 
this  section  III. 

(b)  An  "affiliate"  of  aperson  includes: 
(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  any  officer,  director,  employee, 
relative,  nr  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  ol 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual; 

(d)  The  term  "Fund  or  Funds"  means 
any  diversified  open-end  investment 
(.ompany  or  companies  registered  under 
the  Investment  Company  Act  of  1940  for 
which  tlie  Bank  serves  as  investment 
adviser,  and  may  also  provide  custodial 
or  other  services  as  approved  by  such 
Funds; 

(e)  The  term,  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
pure  bases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  liabilities  charged  to 
each  portfolio,  by  the  number  of 
outstanding  shares. 

(f)  The  term,  "relative,"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(1.5)  of  the  Act  (ora  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 
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(g)  The  term.  "Second  Fiduciary." 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  Bank  if; 

f  1)  Such  Second  Fiduciary'  directly  or 
indirectly  controls,  is  controlled  by.  or 
IS  under  common  control  with  the  Bank. 

(2)  Such  Second  Fiduciary,  or  any 
^rHcer.  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  ii  an 
officer,  director,  partner,  or  employee  of 
the  Bank  (or  is  a  relative  of  such 
persons); 

(:?!  Such  Second  Fiduciary  directly  or 
!:v-.i!r.-..;ly  re^;eives  any  comppcvition  or 
athr-'r  j.onsideraticn  fur  his  or  ha:  oun 
piirsoml  account  in  connection  with 
r\v.\:  T.-insaction  doscTibed  in  th's 
t.iropo^ed  exenipi  ici;. 

(i  an  officer,  nirector,  p.i.'ln-jr,  f>r 
ecupioyne  of  the  P  ink  (or  a  r-;.it:ve  of 
such  pf»rsons),  i ;  a  dinnrtor  of  .such 
Second  ridu'.iarv.  and  if  he  or  she 
absl3in.v;  from  particip.ition  in  (i)  the 
choice  of  the  film's  investment 
(ujn:i;'"r/advisur,  (if)  tho  approvnl  of 
my  purchase  or  <^i\f;  bv  th*>  Pinn  of 
ih.ires  of  the  Funds,  arid  (iii)  tl;.> 
ipiircva!  uf  any  change  of  foos  crarop-i 
to  or  paid  by  the  Plnn,  in  conntnition 
v..-i!h  any  of  the  transacticcs  described 
If;  .'■  ♦ions  I  and  11  above,  flien 
E)ir,'-raph  (p)(2)  of  SRcfion  !Il  a^v-e, 
-.li  til  not  apply. 

ihl  The  term.  "Secondary  Service," 
means  a  servifx-.  other  than  an 
tnve,-:tmcnf  management,  investment 
Titlvr^or}'.  or  simii.ir  service,  which  is 
[Kovided  by  the  Bank  to  the  Funds, 
including  but  not  limited  to  custodial, 
accounting,  brokerage,  administrative. 
or  3r;v  other  sen-ice. 

[i]  The  term,  "Terminr'tion  Form," 
means  the  form  supplied  to  the  S-icond 
Fiduciary,  at  the  times  specified  in 
r.  u,ii;rnphs  (k).  (1),  and  (n)  of  section  IJ 
ihcve,  which  expressly  provides  an 
"lecfion  to  the  Second  Fiduci.fry  to 
f'Tminj'e  on  behalf  of  the  Plans  tiie 
luthorization.  described  in  parag.Mph 
(h)  of  section  II.  Such  Tcrmmatit;;!  Vorr,\ 
t!M,  be  used  at  will  by  tlie  Second 
Fiduciary  to  terminate  such 
Vtflmrization  without  penalty  to  the 
Pici'Ts  and  to  notify  the  Dank  in  writing 
to  eftect  such  termi.-iation  by  selling  the 
^.hares  of  the  Fund  held  by  the  Plans 
requesting  terminatiosi  ivitlin  one 
business  day  following  receipt  t.-y  the 
Rank,  either  by  mail,  hand  delivery. 
fiCsimile.  or  other  avai!.::ble  means  at 
the  option  of  the  Second  Fiduciary,  '-•'■' 
written  notice  of  such  request  for 
fcrn\ination:  provided  that  if.  due  to 
!  I  rcumstances  beyond  the  control  ofrhe 
Bink.  the  sale  cannot  he  executed 
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within  one  business  day.  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  sale. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  retroactively,  as  of 
November  12.  19^3 

Summary  af  Facts  and  Representations 

1  The  Bank  is  a  national  banking 
association  havmg  its  principal  office  at 
400  Califonua  Stre  ;t,  San  Francisco, 
Cali.^onua.  The  Br.nk  offers  a  wide  range 
of  bankine  service .>  to  its  clients  in 
Cali.^^rnia.  0-ei;on.  Washington,  and 
aruund  the  world.  The  Mitsubishi  Bank 
Li.iu'ed.  a  Japanese  bt»nk  with  principal 
oiJices  irt.  Tokyo,  owns  either  di.'-ectly  or 
indirectly  ihroii-.h  its  vholiv  owned 
subsidiarv.  E'or.Cj!  Tri-State 
Corpora Morr.  aii  of  the  outstanding  stock 
of  the  B:ink  The  Bank  has  total  trust 
and  non-ir  !~    ^sets  of  approximately 
S19.5bii!i..n,  .r.d  S'H  4  biil'ion. 
-  res;:  ?ctiv>-;  V   Mems  Capital 
Managen  e.-t  fMFRUS),  a  division  of  the 
Bank,  belongs  »n  the  Bank's  Tnist  "and 
Investmen^  Mamqement  Grou->  which 
manages  approximately  $5.5  hiliio.--.  o' 
the  assets  held  w.  trust  by  the  Bank. 

2.  The  P^ins  involved  in  the 
transacrinr^  for  '.vh:  :h  the  Bank  P-nnesf? 
exem.pt've  r^h-^f  ire  numerous  Pians/or 
which  the  B.mk  h::s  icted  or  will  act  as 
fiduciary  irid  has  er^rcised  or  will 
exercise  investment  discretion  with 
respect  ^o  aU  or  a  portion  of  the  asset> 
of  sum  Plan;  ^  F^r  this  reason.  r.orfai;i 
specde:  informriton  relating  tc  each 
indiviauai  involved  Plan  does  rot 
appear  tn  tiieapplicTtjon.  However,  it  is 
anticipated  that  the  Plans  incli-de  or 
will  ii'.rhrde  various  employee  lienefit 
plans,  as  defined  by  .section  3i3]  of  the 
Act.  and  certain  plins  or  tni.sts.  as 
described  m  section  4975fe?{l)  of  the 
Code  These  Plans  are  sponsored  or 
mai.T  im.fci  by  p:ir?:es  unrelated  to  t^ie 
Bank  '  Such  Plans  iac  'ude,  amon^ 
others-  (1)  pension,  profit  .sna.-ing.  stycV 
bonus,  and  other  retirement  plans 
whif:l!  are  qualified  for  f-ix  purpo.ses 
und^r.^ec''  on  ^nUi)  of  the  Cx^de.  (21 
voluntary  e::;ployees'  beneficiary 
assGci.-.tinns  and  other  welfare  benefit 
plans,  and  {2}  mdividiia!  retirement 
accounts  and  simp!  led  !:mp;ove»' 
pension  plan-;,  as  dcscniied  in  section 
408  of  tl'.e  Code  Tiie  Bank  serves  as 
fiduciary  to  these  Plans  through  the 
management  ol  the  ClFs  in  which  the 
Plans  invest  or  tlirough  providing 


individual  management  or  advice  to  the 
Plans. 

It  is  represented  that  the  Bank,  as  of 
October  23. 1992.  had  under 
management  approxim.ately  $7f>0 
million  in  assets  from  approxim.ately 
400  Plans.  The  Bank  receives 
compensation  for  serving  as  fiduciary 
with  respect  to  these  Plans  in 
accordance  with  standard  puh!i<;hed  fc<e 
schedules  or  as  olfierwise  agroi  d  upon 
by  the  Bank  and  the  .-o-jusors  of  ^uch 
Plans.* 

3.  The  Bank  or  it-  uttiliaies  dUo 
provide  servK,t:.-;  to  numerous  I-  unds.    ' 
The  Funds  are  one>-.-t  ad  mvKStment 
companie.-.  re^istk-^fd  under  the 
investment  CoT;p3ny  Act  of  1140 
Because  flie  Bank  vvuuld  like  the 
exemption  to  ai>piy  prospectively  to  any 
Fund  to  wtucii  liie  Bank  or  any  of  its 
affiliates  may  [>rovide  service?,  tho  Bank 
represents  that  it  cannot  supply  .'  .^tailed 
mlormation  on  eafii  such  futu..'  lund. 
fiowever,  the  I?;uik  1...S  p.-ovit!ed  a 
detailed  description  witi.-  respect  to  a 
certain  Fund,  the  Hi^lj.Mark  Group 
iHighViark).  which  is  currently 
c  peratiiig  and  to  vviiic^!  if  pj-o-.  des 
services.  The  Bark  r"pre.sei:ts  ihat  all 
future  Fu.nd.i  wui  as.-,ume  similar, 
structures  and  Plan  invf-stments  therein 
will  be  subject  to  ttie  terms  and 
conuitionsol  till.,  exe;!!pt!on    The 
structure  of  HigiiMark  is  summarized  in 
paragraph  4  htdow  To  the  extent  Plans 
lor  uhicli  the  B.ir  k  sf-vt-s  as  r.Juciary 
are  currently  niv«^ted  in  tiigh.Mark.  the 
Bank  represents  that  surh  investments 
were  made  in  compiiance  wuii 
ProLiniteu  i  raasar:»iou  Ciriss  Fvemplion 
77-4  IPTCF  77-4)  '' 

4.  Ibj-hMark,  a  Mass,ichu.setts 
bu.sniess  trust  organised  on  M.irch  10. 
19(17,  is  reu'stered  iinr'.tf  the  investment 
Cump..:ny  Ac»  o!  1940  an  a  diversified, 
open-end.  mjiiagement  mvestment 
company.  llighMark  is  governird  by  a 
board  of  trust ues  ('he  i!i..;i!\''  i-k 
Tru.stee  ;.  ail  of  wiion  are  independent 
of  the  Bank  MFKUS.  a  division  of  the 
CaiiN,  at  ;.s  as  iuvi..-.tiiK'at  adv::.er  to 
HighMark.  In  Ihetxmtexf  o!  registe.-ed 
investment  comrvmies,  the  term 
"investrr.ent  adviser"  generr.ilv  refers  to 
the  entiiy  that  has  investment 
m.tiui^«-!n»'i!t  aiithori'v  with  resp.-vt  to 


:  I  "  l)"[i-!rtr'>Tt  hfrpin  is  na'  {imposing  relief 
t,.r  :.c.:^  ^ici:.!r!-i  aTfor-lcd  ff^Iief  tiv  .SoC'on  ;04(c)  ot 
the  .'Kc!. 

'The  DefMr'rictir.  liiTp:n.  is  not  propusing  rflit-t 
f.jr  tr.iiivclionj  ini-uUiiii;  .my  t)U>i  ipoA>oreii  Ijv 
thr  ftdpk  Of  iti  jfTiiaies 


»hell.or  Ihc  (>r.cvisro:i  of  ser.ices  b\  the  Bdiik.  o.-  iii 
.lltiiijlr-r  !-i  Ihp  I'laiu  ^Kitiaflcs  Jlic  roq.n-etnetws  fof 
s!atiik>a  evonijH.on.  is  x»i  forth  ifi  sprtion  40Sibl(.:: 
of  ihfl  .\,:  ar.it  .'.<]  OrR  2  j30  -idfiibUil  of  :hp 
lK'p.irrt;'.»'re's  ioi;til,iiior.To  liie  eucm  li\di  .<uch 
pco\  isJon  of  ierviccs  to  (he  I'Ur,  b>  [he  Bank  .»r  iTi 
atfic.ite.N  ikicv  ncrt  SaU:-.!\  the  rci^jirenioiiiiof 
.lection  40Mli-K.:l  of  tt»p  Aci.  the  Dcpdrm.ni.  he  e'C. 
»N  ottiT:ri;  i\n  relipf 

'PTCt  7T-t  uasgrH.i!f-r!  \^>r,'.  H.  I'l".  ,i  ;;  |  R 
7J2  and  v\v.s  pif.poittt  iVovenibtr  to.  t V  T-.  ..•  4  1  i  K 
sosir. 
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the  assets  of  the  investment  company.  In 
this  regard,  subject  to  the  general 
supervision  of  the  HighMark  Trustees, 
MERUS  manages  each  of  the  separate 
investment  portfolios  vtrithin  HighMark 
in  accordance  with  the  investment 
objectives,  and  policies  of  each 
portfolio,  makes  decisions  with  respect 
to  and  places  orders  for  all  purchases 
and  sales  (rf  securities,  and  maintains 
records  with  respect  thereto.  In 
addition,  the  Bank  serves  as  custodian, 
sub-administrator,  sub-transfer  agent, 
and  sub-accountant  to  HighMark.  It  is 
represented  that  the  Bank  may  in  the 
future  seek  to  serve  in  additional 
capacities  for  and  to  provide  additional 
services  to  HighMark. 

HighMark  consists  of  separate 
investment  portfolios  with  combined 
total  net  assets  of  approximately  Si 
billion.  It  is  represented  that  currently 
there  are  eight  (8)  portfolios  in 
HighMark.  Three  of  these  portfolios  are 
invested  in  money  market  instruments 
(the  Money  Market  Portfolios),  and  three 
are  invested  primarily  in  non-money 
market  debt  or  equity  securities  (the 
Non-Money  Market  Portfolios).  The 
remaining  two  portfolios  of  HighMark 
are  the  California  Tax-Free  Fund,  and 
the  Tax-Free  Fund.*  In  addition  to  these 
portfolios,  HighMark  is  in  the  process  of 
establishing  two  additional  portfolios, 
the  Balanced  Fund  and  the  Growth 
Fund,  and  may  establish  other 
portfolios. 

In  the  future  HighMark  may  modify, 
reorganize,  or  terminate  any  or  all  of  its 
portfolios.  All  existing  portfolios  and 
any  portfolios  established  or  modified 
in  the  future  will  be  available  for 
investment  by  the  Plans,  if  deemed 
appropriate  under  the  circumstances,  as 
authorized  by  the  Second  Fiduciary, 
and  if  based  on  criteria  set  forth  in 
section  404  of  the  Act.  However,  it  is 
represented  that  the  Bank  does  not 


"it  is  represented  that  the  Tax-Free  Fund  has 
been  the  subject  of  an  inquiry  by  the  Securillc;.  .ind 
Exchange  Commission  (SEC)  concerning  a 
municipal  bond  backed  by  Mutual  Benefit  Lifi- 
Insurance  Company  held  in  the  Tax-Free  Fund.  In 
)uly  1991,  when  Mutual  Benefit  Life  Insurance 
Company  was  seized  by  Its  reguldtor,  iho  B.-ink  w.is 
serving  as  accountant  for  the  Tax-Free  Fund.  It  i> 
represented  that  due  lo  a  tlericid  data  entrv  ernir 
and  the  failure  of  an  employee  to  follow  rslabli>he(i 
procedures,  the  impact  of  the  seizure  on  ihe  v,ilue 
of  Ihe  bond  was  not  brought  to  the  jttention  of  the 
management  of  ihe  Bank  until  August  l*jl.  At  \hM 
lime,  Ihe  Bank  represents  that  it  inform>'d  ihn  .StC, 
purchased  the  bond  from  Ihe  Tax-Fret  Fund  al  par 
piDs  accrued  interest,  and  informed  s.hareho!d<Ts  by 
mailing  to  them  a  special  prospectus,  diited 
.September  5. 1991.  A.s  the  situation  was  corrected 
promptly,  the  Bank  believes  that  this  should  nut 
affect  Ihe  merits  of  the  application  or  the 
availability  of  the  Tax-Free  Fund  for  investiiiiiil  by 
the  Plan,  if  de«med  appropriate  under  the 
circumstances  as  authorized  by  the  Second 
Fibuciary,  and  if  based  on  criteria  set  furlh  in 
si.-ction  404  ol  the  Act. 


expect  the  Plans  ordinarily  to  be 
invealed  in  tax-free  funds. 

VVinsbury  Company  (Winsbury), 
located  in  Columbus,  Ohio,  serves  as  the 
general  manager,  administrator,  and 
principal  underwriter  of  HighMark.  For 
these  administrative  services,  VVinsbury 
receives  fees  computed  daily  at  .20%  of 
the  average  net  assets  of  each  portfolio 
of  HighMark.  VVinsbury  also  receives 
fees  nrom  HighMark  for  serving  as  the 
distributor  of  shares  in  HighMark. 
Pursuant  to  a  plan  of  distribution 
implemented  only  with  respect  to  the 
Class  A  shares  for  the  Money  Market 
Portfolios,  HighMark  pays  out  of  the 
assets  attributable  to  such  shares 
monthly  fees  to  VVinsbury  in  accordance 
with  Rule  12b-l  of  the  Investment 
Company  Act  of  1940  (the  12b-l  Fees) 
equal  to  .25%  of  the  average  daily  net 
assets  attributable  to  such  shares.'  An 
affiliate  of  VVinsbury,  the  VVinsbury 
Service  Corporation  (VVinsbury  Service), 
is  the  transfer  agent,,  accountant,  and 
shareholder  servicing  agent  of 
HighMark.  VVinsbury  and  VVinsbury 
Service  are  unrelated  to  the  Bank. 

5.  Because  the  Bank  recognizes  that 

(1)  in-kind  transfers  to  Funds  that  the 
Bank  services  or  advises  of  all  or  a  pro 
rata  portion  of  Plan  assets  in  the  CIFs 
or  all  or  a  pro  rata  portion  of  Plan  assets 
that  the  Bank  other^vise  manages,  and 

(2)  the  approval  process  for  additional 
services  for  which  a  fee  is  charged  and 
fee  increases  by  the  Bank  for  these 
services  may  be  outside  the  scope  of 
PTCE  77-4,  the^ank  has  requested 
relief  for  the  transactions  described  in 
section  I  and  II.  Each  of  these 
transactions  is  discussed  more  fully  in 
paragraphs  6,  7,  8,  and  9  below.  The 
exemption  for  each  of  the  transactions 
involving  HighMark  is  conditioned  on 
the  satisfaction  of  certain  requirements 
and  compliance  with  various  general 
conditions  which  are  also  discussed 
below.  It  is  the  Bank's  expressed 
intention  that  the  description  of  these 
transactions  and  the  conditions  of  the 
requested  exemption  with  respect  to 
such  transactions  were  and  will  be 
applicable  uniformly  to  HighMark  and 
to  any  of  the  other  Funds  for  which  the 
Bank  serves  as  the  investment  advisor 
and  in  which  the  Plans  invest. 

In-Kind  Transfers  to  Funds 

().  It  is  represented  that  the  Bank  has 
niainteined  CIFs  in  which  the  Plans 


'  It  is  rcpresenti'd  that  the  Pl.ins  njrn'nllv  are 
inveMed  iinly  in  shares  of  HighMark  that  are  not 
>ul)te<tto  I2l>-1  Fees  and  thai  there  is  no  present 
intention  I4)  i  hange  this  drrangemfiit.  The 
IVparlrp'riil  notes  thai  proposed  relief  is  liniilei)  to 
lh<'  Ir.iU'.dCtions  described  herein,  and  no  relief  has 
Ix'On  finivuied  in  connection  with  the  p.iyment  ol 
distribution  I'xpensrs.  pursuant  to  K:i!e  llil>-l 
ua.i«'i  ;  iO  Invesiii'.i-ii!  tlonipdiiy  .Xi.l. 


have  invested  in  accordance  with 
Regulation  9  promulgated  by  the 
Comptroller  of  the  Currency  and  the 
Internal  Revenue  Service.  The  Bank  has 
decided  to  terminate  certain  CIFs  and  to 
offer  to  the  Plans  participating  in  such 
CIFs  appropriate  interests  in  certain 
Funds  as  alternative  investments. 
Because  interests  in  CIFs  generally  must 
be  liquidated  or  withdrawn  to  effect 
distributions,  the  Bank  believes  that  the 
interests  of  the  Plans  invested  in  CIFs 
would  be  better  served  by  investment  in 
shares  of  the  Funds  which  can  be 
distributed  in-kind.  Also,  the  Bank 
believes  that  the  Funds  offer  the  Plans 
numerous  advantages  as  pooled 
investment  vehicles.  In  this  regard,  the 
Plans,  as  shareholders  of  a  Fund,  have 
the  opportunity  to  exercise  voting  and 
other  shareholder  rights. 

The  Plans,  as  shareholders  of  the 
Funds,  as  mandated  by  the  SEC. 
periodically  receive  certain  disclosures 
concerning  the  Funds:  (1)  a  copy  of  the 
prospectus  which  is  updated  annually; 
(2)  an  annual  report  containing  audited 
financial  statements  of  the  Funds  and 
information  regarding  such  Funds 
performance  (unless  such  performance 
information  is  included  in  the 
prospectus  of  such  Funds);  (3)  a  semi- 
annual report  containing  unaudited 
financial  statements;  and  (4)  at  the 
option  of  the  Funds  other  pertinent 
information.  With  respect  to  the  Plans, 
the  Bank  reports  all  transactions  in 
shares  of  the  Funds  in  periodic  account 
statements  provided  the  Second 
Fiduciary  of  each  of  the  Plans.  Further, 
thf  Bank  maintains  that  the  investment 
performance  of  the  portfolios  of  the 
Funds  can  be  monitored  daily  from 
information  available  in  newspapers  of 
general  circulation. 

In  order  to  avoid  the  potentially  large 
brokerage  expenses  that  would 
otherwise  be  incurred,  the  Bank  , 
proposes  that  from  time  to  time  assets 
of  the  CIFs  be  transferred  in-kind  to 
corresponding  portfolios  of  the  Funds  in 
exchange  for  shares  of  such  Funds.  In 
this  regard,  some  Funds  may,  as  in  the 
case  of  HighMark,  be  in  existence  and 
operating  at  the  time  of  the  in-kind 
transfer  of  such  assets.  Some  Funds  may 
be  created  to  assume  the  assets  of  the 
terminating  CIF.  Similarly,  the  Bank 
proposes  that  from  time  to  time  it  may 
be  appropriate  for  an  individual  Plan  for 
which  the  Bank  ser\'es  as  fiduciary  to 
transfer  all  or  a  pro  rata  share  of  its 
assets  in-kind  to  any  of  the  Funds  in 
exchange  for  shares  of  such  Funds.  In 
this  regard,  for  example,  in  the  case  of 
an  in-kind  exchange  between  an 
individual  Plan  whose  portfolio  consists 
of  common  stot^k,  money  market 
securities,  and  real  estate,  and  a  Fund  ' 
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that,  under  its  investment  policy, 
invests  only  in  common  stock  and 
money  market  securities,  the  exchange 
would  involve  all  or  a  pro  rata  share  of 
the  common  stock  and  money  market 
securities  held  by  the  Plan,  if  such  stock 
and  securities  are  eligible  for  purchase 
by  the  Fund,"  and  would  not  involve 
the  transfer  or  exchange  of  the  real 
estate  holdings  of  such  Plan.  No 
brokerage  commission  or  other  fees  or 
expenses  (other  than  customary  transfer 
charges  paid  to  parties  other  than  the 
Bank  or  its  affiliates)  have  been  or  will 
be  charged  to  the  Plans  or  the  CIFs  in 
connection  with  the  in-kind  transfers  of 
assets  into  the  Funds  and  the 
acquisition  of  shares  of  the  Funds  by  the 
Plans  or  the  CIFs.  Thus,  in  addition  to 
retroactive  relief,  the  Bank  has 
requested  prospective  relief  for 
transactions  which  would  involve:  (1) 
the  in-kind  transfer  by  the  CIFs  of  all  or 
a  pro  rata  portion  of  the  assets  of  any 
of  the  Plans  held  in  such  CIFs  to  the 
Funds  in  exchange  for  shares  of  the 
Fund  which  subsequently  are 
distributed  to  the  Plans;  or  (2)  the  in- 
kind  transfer  of  all  or  a  pro  rata  portion 
of  the  assets  of  any  of  the  Plans  held  by 
the  Bank  in  any  capacity  as  fiduciary  on 
behalf  of  such  Plans  to  the  Funds  in 
excliange  for  shares  of  such  Funds; 
jjrovided  that  conditions  described  in 
section  I  above  are  satisfied. 

The  Bank  maintains  that  the  transfers 
in-kind  of  assets  in  exchange  for  shares 
of  the  Funds  are  ministerial  transactions 
performed  in  accordance  with  pre- 
established  objective  procedures  which 
are  approved  by  the  board  of  trustees  of 
each  Fund.  Such  procedures  require 
that  assets  transferred  to  a  Fund:  (1)  are 
consistent  with  the  investment 
objectives,  policies,  and  restrictions  of 
the  corresponding  portfolios  of  such 
Fund.  (2)  satisfy  the  applicable 
requirements  of  the  Investment 
Company  Act  of  1940  and  the  Code.  (3) 
have  a  readily  ascertainable  market.  (4) 
are  liquid,  and  (5  j  are  not  subject  to 
restrictions  on  resale.  It  is  represented 
that  assets  which  do  not  meet  these 
requirements  will  be  sold  in  the  open 
market  through  an  unaffiliated 
brokerage  firm  prior  to  any  transfer  in- 
kind.  Further,  as  described  in  section  I. 
prior  to  entering  into  an  in-kind  transfer 
each  affected  Plan  receives  certain 
disclosures  from  the  Bank  and  approves 
such  transaction  in  writing. 

The  Bank  represents  that  valuation  of 
assets  transferred  in-kind  to  the  Funds 
will  be  established  by  reference  to 
independent  sources.  In  this  regard,  for 


purposes  of  the  transaction,  it  is 
represented  that  all  assets  transferred  in- 
kind  are  valued  in  accordance  with  the 
valuation  procedures  described  in  Rule 
17a-7{b)  under  the  Investment  Company 
Act  of  1940,  as  amended  from  time  to 
time  or  any  successor  rule,  regulation, 
or  similar  pronouncement.  Further,  the 
Bank  represents  that  within  thirty  (30) 
days  of  the  completion  of  a  transfer  in- 
kind,  it  will  provide  to  Plans  written 
confirmation  of  the  identity  of  each 
security  valued  under  Rule'  17a-7(b)(4). 
the  price  of  each  security,  and  the 
identity  of  each  pricing  service  or 
market  maker  consulted  in  determining 
the  value  of  the  assets  transferred.  The 
securities  subject  to  valuation  under 
Rule  17(a)-7(b)(4)  include  all  securities 
other  than  "reported  securities."  as  the 
term  is  defined  in  Rule  llAa3-l  under 
the  Securities  Exchange  Act  of  1934  (the 
1934  Act),  or  those  quoted  on  the 
NASDAQ  system  or  for  which  the 
principal  market  is  an  exchange. 

It  is  represented  that  the  value  of  the 
assets  transferred  in-kind  will  he  equal 
to  the  aggregate  value  of  the 
corresponding  portfolios  shares  of  the 
Fund  at  the  close  of  business  on  the  date 
of  the  transaction.  In  this  regard,  it  is 
represented  that  forall  conversion 
transactions  that  occur  after  the  date  of 
this  proposed  exemption,  the  Bank,  no 
later  than  ninety  (90)  davs  after 
completion  of  each  in-kind  transfer  of 
assets  of  the  Plans  or  the  CIFs  in 
exchange  for  shares  of  the  Funds,  will 
mail  to  the  Second  Fiduciary  a  written 
confirmation  of  the  number  of  CIF  units 
held  by  each  affected  Plan  immediately 
before  the  conversion  (and  the  related 
per  unit  value  or  the  aggregate  dollar 
value  of  the  units  transferred),  and  the 
number  of  shares  in  the  Funds  that  are 
held  by  each  affected  Plan  following  the 
conversion  (and  the  related  per  share 
net  asset  value  or  the  aggregate  dollar 
valii«  of  the  shares  received). 

7.  The  Bank  has  requested  retroactive 
relief,  for  the  in-kind  transfer  to 
HighMark  that  occurred  over  the 
weekend  of  November  12,  1993.  It  is 
represented  that  on  the  weekend  of 
November  12.  1993.  all  of  the  assets  of 
five  CIFs 8,  which  were  maintained  by 
the  Bank  and  in  which  the  Plans  held 
interests,  were  transferred  to  HighMark 
in  exchange  for  an  appropriate  number 
of  shares  of  certain  portfolios  of 
HighMark  which  have  investment 
objectives  and  policies  substantially 
identical  to  those  of  the  CIFs.  At  the 


"It  is  repreijented  that  a  Fund's  eligible 
investments  are  described  under  "Investment 
Policies  and  Fund  Portfolio"  of  its  prospectus. 


"It  is  represented  that  the  CIFs  maintained  bv  the 
Bank  which  engaged  in  the  transfer  in-kind  on' 
November  12, 1993.  were  the  Balanced  Fund,  the 
Flexible  Bond  Fund  A.  the  Government  Fund,  the 
Income  and  Growth  Equity  Fimd.  and  the  Income 
Equity  Fund  A. 


same  time,  the  five  CIFs  were 
terminated  and  the  assets  of  each,  then 
consisting  of  shares  in  portfolios  of 
HighMark,  were  distributed  in-kind  to 
the  Plans  participating  in  such  CIFs 
based  on  each  Plan'5  pro  rata  share  of 
the  assets  of  the  CIFs  on  the  date  of  the 
transaction. 

The  Bank  provided  to  the  Second 
Fiduciary  for  each  affected  Plan 
disclosures  that  announced  the 
termination  of  the  CIFs.  summarized  the 
transaction,  and  otherwise  complied 
with  provisions  of  Section  I.  It  is 
represented  that  based  on  these 
disclosures,  the  Second  Fiduciary  from 
each  affected  Plan  approved  in  writing 
the  transfer  of  the  CIFs  assets  to  the 
corresponding  portfolios  of  HighMark, 
the  investment  of  the  assets  of  Uie  Plans 
in  shares  of  HighMark,  and  the  receipt 
by  the  Bank  of  fees  for  services  to 
HighMark  and  to  the  Plans.  It  is 
represented  that  the  assets  of  Plans  that 
did  not  approve  investment  in 
HighMark  were  withdrawn  from  tlie 
CIFs  and  held  or  invested  in  appropriate 
alternative  investments  in  accordance 
with  the  terms  of  such  Plans. 

Prior  to  the  transaction,  the  assets  of 
the  five  CIFs  were  reviewed  to  confirm 
that  such  were  appropriate  investments 
for  the  corresponding  portfolios  of 
HighMark  into  which  such  assets  were 
transferred.  If  any  of  the  assets  of  the 
five  CIFs  were  not  appropriate  for 
HighMark,  it  is  represented  that  the 
Bank  sold  such  assets  in  the  open 
market  through  an  unaffiliated 
brokerage  firm  prior  to  the  transfer. 

It  is  represented  that  the  assets 
transferred  by  the  five  CIFs  to  HighMark 
consisted  entirely  of  cash  and 
marketable  securities.  For  purposes  of 
the  transfer  in-kind,  the  value  of  the 
securities  in  each  of  the  five  CIFs  were 
determined  based  on  market  values  as  of 
the  close  of  business  on  November  12, 
1993.  the  last  business  date  prior  to  the 
transfer.  It  is  represented  that  the  values 
were  determined  in  a  single  valuation 
using  the  valuation  procedures 
described  in  Rule  l"a-7  under  the 
Investment  Company  Act  of  1940.  In 
this  regard,  it  is  represented  that  the 
"current  market  price"  for  specific  tvpes 
of  CIF  securities  involved  in  the 
transaction  was  determined  as  follows: 

(1)  If  the  security  was  a  "reported 
security"  as  the  term  is  defined  in  Rule 
llAa3-l  under  the  1934  Act.  the  la.st 
sale  price  with  respect  to  such  security 
reported  in  the  consolidated  transaction 
reporting  system  (the  Consolidated 
System)  for  November  12. 1993;  or  if 
there  were  no  reported  transactions  in 
the  Consolidated  System  that  day,  the 
average  of  the  highest  independent  bid 
and  the  lowest  independent  offer  for 
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such  security  (reported  pursuant  to  Rule 
llAcl-1  under  the  1934  Act),  as  of  the 
close  of  business  on  November  12, 1993; 
or 

(2)  If  the  security  was  not  a  reported 
security,  and  the  principal  market  for 
such  security  was  an  exchange,  then  the 
last  sale  on  such  exchange  on  November 
1 2,  1993;  or  if  there  were  no  reported 
transactions  on  such  exchange  that  day, 
the  average  of  the  highest  independent 
bid  and  lowest  independent  offer  on 
such  exchange  as  of  the  dose  of 
business  on  November  12,  1993;  or 

(3)  If  the  security  was  not  a  reported 
security  and  was  quoted  in  the 
NASDAQ  system,  then  the  average  of 
the  highest  independent  bid  and  lowest 
independent  offer  reported  on  Level  1  of 
NASDAQ  as  of  the  close  of  business  on 
November  12, 1993;  or 

(4)  For  all  other  securities,  the  average 
of  the  hii;hest  independent  bid  and 
lowest  independent  offer  as  of  the  closu 
of  business  on  Nov«5mber  12,  1993, 
determined  on  the  basis  of  reasonable 
inquiry.  For  securities  in  this  c;atcgory, 
the  Bank  represents  that  it  obtained 
quotations  from  at  least  throe  sources 
that  were  either  broker-dealers  or 
jjricing  services  independent  of  an<i 
unrelated  to  the  Bank  and,  where  more 
tiiaii  one  valid  quotation  was  available, 
used  the  average  uf  the  quotations  to 
value  tlie  securities,  in  ix)nforinam:e 
with  interpretations  by  d)e  SEC  and 
practice  under  Rule  17a-7. 

It  is  represiinted  tliat  the  securities 
ri'ceivcd  by  the  corrasponding  porJfolio 
ofHighMark  were  valued  by  such 
portfolio  for  purposes  of  the  transfer  in 
the  .same  manner  and  on  the  s-ime  day 
.K  such  soiuiritios  were  valued  by  the 
CIKs.  The  per  share  value  of  tho  sh.ires 
«if  each  portfolio  of  IligliMark  iNSued  to 
tiie  QFs  were  based  on  the 
c;orre.sponding  portfolio's  then  ctirrenl 
net  asset  value.  It  is  represented  that  the 
aggregate  value  of  the  shares  of  the 
(.orrtjspiinding  portfolio  of  I  lighMark 
issued  to  the  CIFs  were  equal  to  llie 
vali:e  uf  the  as.sets  («uish  and  marketabie 
si?«  iirities)  transferred  to  such  portfolio 
as  of  the  close  of  busines.s  on  Novenil)er 
12,  1993.  It  is  also  represented  that  the 
value  of  a  Plan's  inve-stment  in  sliores  of 
a  c:orresponding  portfolio  of  UighMnrk 
as  of  the  opening  of  business  on  the  first 
business  day  after  the  transaction 
(November  1.5, 1993)  was  equal  to  the 
value  of  such  Plan's  investment  in  the 
CIF  as  of  the  dose  of  busin<!ss  on  liie 
last  business  day  prior  to  the  transaction 
(November  12, 1993). 

It  is  represented  that  not  later  than 
thirty  (30)  days  after  completion  of  the 
transaction  (December  15. 1993),  the 
Bank  sent  by  regular  mail  a  written 
confirmation  of  the  transaction  to  ea«;h 


affected  Flan.  Such  confirmation 
contained:  (1)  the  identity  of  each 
security  that  was  valued  in  accordan«;e 
with  Rule  17a7{bK4),  as  described  in  the 
paragraph  7(4)  above;  (2)  the  price  of 
each  such  security  for  purposes  of  the 
tranBaction;  and  |3)  the  identity  of  each 
pridng  service  or  market  maker 
consulted  in  determining  the  value  of 
sucfc  securities.  To  reiterate  the  above 
di.scussion.  and  in  accordance  with  the 
conditions  under  section  I,  similar 
procedures  will  occur  upon  any  future 
in-kind  exchanges  between  CIFs 
maintained  by  the  Bank,  Plans,  and  the 
Funds. 

Receipt  of  Fees  From  Funds 

8.  ft  is  represented  that  the  Bank 
rurctntly  invests  assets  of  the  Plans  it 
maneges  in  .shanks  of  the  Funds  in 
accordance  with  the  <;onditioiis  set  forth 
in  PTCE  77-4.  Under  (xjrfaiti  unidilions, 
PTCi;  77-4  permits  the  Baiik  to  receive 
foes  from  the  Funds  under  oitiior  of  two 
i.ircvm.stances:  (a)  where  a  Plan  dotis  not 
pay  any  investment  management, 
iriveKtment  cidvisory,  or  similar  fees 
vvilli  respei;t  to  tlie  assets  of  su«ii  Plan 
invoBted  in  shares  of  a  Fund  for  the 
entire  period  of  such  investment;  or  (b) 
where  a  Plan  pays  investment 
maiuigemunt,  investment  advisory,  or 
similar  fees  to  the  Bank  based  on  tlse 
total  assets  of  such  Plan  from  which  a 
ixedlt  has  boon  subtracted  representing 
such  Plan's  pro  rata  share  of  such 
investment  advi.sory  foes  paid  to  the 
H.ink  by  the  Fund.  As  such,  it  is 
represented  that  there  are  two  levels  of 
fues^those  fees  which  the  fiank  «;harges 
to  tlie  Plans  for  serving  as  tru.slee  with 
investment  dist.retion  or  as  investment 
m.ineger  (the  Plan-level  foes);  and  those 
ft!>;s  the  Bank  charge-s  to  the  Funds  (the 
Fund-lovel  fees)  for  serving  as 
invosimeiil  advisor,  custodian,  or 
MTV  kaj  provider. 

II  is  n.prosented  that  ut  presoiil  the 
vast  majority  of  Plans  for  wiiich  the 
Hank  ac  ts  as  a  fiduciary  do  not  pay  any 
separate  Plan-lt-v»;l  invostnient 
»n;iH6geinent,  inve.«tmerit  advisory,  or  . 
similar  fees  with  n,>spect  to  the  assets  of 
sm  h  iMans  invested  in  sharos  of  the 
Iiinds.  A  few  Plans,  however,  continue 
to  |iay  Plan-level  investment 
management,  investment  advi.s<jiy,  and 
similar  fees  and  receive  credits  which 
rojjresi'iit  each  of  the  Plans  prrj  rata 
sh.tre  of  investment  advisory  fees  paid 
lo  thf  Bank  by  the  Funds.  The  Bank 
represents  that  Plan-level  fees  currently 
c.liargod  are  paid  monthly  and  are 
calculated  as  a  percentage  of  the  market 
value  of  the  assets  of  a  Plan  with  respect 
to  which  the  Bank  provides  servii«s.  It 
is  represented  lliat  Plan-level 
•nvoslment  management,  invcstineni 


advisory  or  similar  fees  for  ail  of  the 
services  provided  by  the  Bank, 
including  services  in  connection  with 
the  automated  cash  "sweep" 
arrangement,  are  charged  in  the  form  of 
a  single  asset-based  fee.  It  is  represented 
that  Plan-level  fees  are  subject  to  annual 
minimums  for  administration  and 
management  expressed  as  flat  dollar 
amounts  and  are  subject  to  the 
application  of  certain  "break  points."  In 
addition  to  the  Plan-level  fees  for 
investment  management.  Investment 
advisory,  or  similar  .services,  a  one-time 
fee  (also  a  flat  dollar  amount)  may  be 
charged  in  cxinnection  with  the 
establishment  of  an  account  for  a  Plan, 
and  .sojwrate  transaction  fees  may  be 
charged  for  various  administrative 
transactions,  such  as  for  example,  a 
pajticipant  loan.  It  is  representiid  that 
do[>entling  on  the  terms  of  the  governing 
do<;umonts  of  the  Plan,  Plan-level  f<«<?s 
are  paid  to  the  l^ink  either  by  the 
sponsor  oflhe  Plan  or  from  the  as.s*'ts  of 
the !Man. 

As  montioned  above,  the  Bank  also 
ri'coives  Fund-level  fees.  Such  Fund- 
tovel  fees  can  be  dividiid  into:  (1)  fiifss 
l)aid  to  the  Bank  by  a  Pui»d  for 
investment  management,  invt^menl 
advi.sory,  or  similar  servi<»s  provided  to 
su!  h  Fund,  and  (2)  fetjs  paid  to  the  liank 
for  administrative,  (nistodial,  transfer, 
accomitiMg,  and  other  .Secondary 
.Serviixjs  provided  either  to  such  Fund 
or  to  the  distributor  of  shares  of  .such 
Funds  and  its  affiliates.  For  example, 
vviili  respe';t  to  investment 
liianagement/advisory  services  and 
.S4?»a:indary  Servictjs,  the  cainrent  fee 
arrangements  between  the  Bank  and 
IligliMark  provide  for:  (1)  MP:RU.S,a 
division  of  the  Bank,  to  ret;eive  foes 
fiom  HighMark  tor  acting  as  invcslir.out 
advi.sor,  (2)  the  Bank  to  receive 
custodian  fijes  from  HigliMark,  (3)  the 
Bank  lo  roceive  leas  from  Winsbury  for 
serving  as  sub-admintstralor  to 
liighNlark,  and  (4)  the  Bank  to  re»«ivc 
fees  from  Winsbury  Services  forscrvii^js 
as  sub-actx)untant  and  sub-tran.sfer  agent 
provided  to  HighMark.  It  is  repr»jsentod 
that  this  «:ompen.sation  paid  to  the  Bank 
lor  111  vast  ment  advisory  services  and 
Se<,ondary  Servi«.es  is  in  afX-ordmux 
with  various  agreements  between 
Winsbury,  Winsbury  .Servii»,  HigiiMark. 
and  the  Bankv  In  this  legard.  it  is 
represenlod  that  the  HighMark  Trustees 
;uul  llio  shareholders  of  HighMark 
approve  the  compensation  that  the  iiank 
receives  from  HighMark.  Also,  the 
HighMark  Trustees  approve  any  diangcs 
in  the  compensation  paid  to  the  Bank 
for  serv i<:es  rendered  to  1  lighMark. 

It  is  represented  that  the  Fund-level 
fees  from  HighMark  are  computed  daily 
and  billed  monthly.  The  Bank 


Federal  Register  /  Vol.  59.  No.  158  /  VVedncsday.  August  17.  1994  /  Notices  42297 


represents  that  at  the  end  of  each  month 
and  promptly  upon  receipt  of  the  Fund- 
level  fees  from  HighMark.  for  those 
Plans  which  pay  to  the  Bank  Plan-level 
investment  management,  investment 
advisory,  or  similar  fees,  the  Bank 
currently  credits  to  each  Plan  its  pro 
rata  share  of  ail  investment 
management,  investment  advisory,  or 
similar  fees  charged  by  the  Ba.nk  to 
HighMark. 

9.  Under  the  fee  structure  proposed  in 
this  exemption,  it  is  represented  that  the 
arrangement  for  Plan-level  fees  where 
assets  of  the  Plans  managed  by  the  Bank 
are  invested  in  the  Funds  is  different  in 
several  respects  from  that  described  in 
paragraph  8  above.  In  this  regard,  a 
separate  Plan-level  fee  will  be  charged 
to  the  Plans  for  basic  administrative 
ser\ices  not  including  investment 
management.'"  Such  administrative 
services  would  include,  among  others, 
the  Bank's  acting  as  custodian  of  the 
assets  of  a  Plan,  maintaining  the  records 
of  a  Plan,  preparing  periodic  reports 
concerning  the  status  of  the  Plan  and  its 
assets,  and  accounting  for  contributions, 
benefit  distributions,  and  other  receipts 
and  disbursements.  It  is  represented  that 
these  functions  performed  by  the  Bank 
on  the  Plan-level  are  separate  and 
distinct  from  those  performed  on  the 
Fund-level  by  the  Bank,  by  Winsbury, 
and  by  Winsbury  Services. 

It  is  represented  that  the  Bank  will 
continue  to  receive  compensation  from 
the  Plans  for  investment  management 
services  provided  with  respect  to  assets 
of  the  Plans  not  invested  in  shares  of 
any  of  the  Funds.  However,  under  the 
proposed  fee  structure,  the  Bank  will  no 
longer  credit  to  any  of  the  Plans  their 
pm  rota  share  of  the  investment 
advisor\'  fees,  as  described  in  paragraph 
8  above,  because  the  Plans  will  no 
lon.tjer  pay  Plan-level  fees  to  the  Bank 
for  investment  advisory  services  with 
respect  to  any  of  the  assets  of  the  Plans 
invested  in  shares  of  any  of  the  Funds. 
Instead,  the  compensation  received  by 


'"The  fact  that  certain  tra.^saclions  and  fee 
arrangements  are  the  subject  of  an  adnriinistrative 
exemption  does  not  reiieve  the  fiduciaries  nf  the 
Plans  fro.T,  the  genera!  fiduciary  responsibililv 
provisions  of  section  404  of  the  .\ct.  Thus,  the 
Department  cautions  the  fiduciaries  of  the  Plans 
i.-ivesting  in  the  Funds  that  they  have  an  ongoing 
duty  under  section  404  of  the  Act  to  monitor  the 
services  provided  to  the  Plans  to  assure  that  the  fees 
paid  bv  the  Plans  for  such  services  are  reasonable 
1:1  relation  to  the  value  of  the  services  provided. 
Such  respor\sibiliiies  would  include  determinations 
that  the  services  provided  are  not  duplicative  and 
that  the  fees  are  reasonable  in  light  of  the  level  of 
services  provided. 

In  addition,  the  Department  notes  that  the 
nn-.bined  total  of  all  fees  received  bylhe  Bank 
directly  or  indirectly  from  the  Plan  for  the  provision 
of  services  to  the  Plan  and/or  to  the  Fund  should 
not  be  in  excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2)  of  the  Act. 


the  Bank  for  investment  advisory 
services  will  be  that  which  is  paid  by 
the  Funds  to  the  Bank  for  such  services 
rendered  to  such  Funds.  In  addition,  the 
Bank  will  conturje  to  retain  fees  for 
providino  Secondar)-  Si.-rxices  to  the 
Funds. 

The  applicant  maintains  that  this 
proposed  fee  arranj^ement  corr.plins 
with  PTCE  77-4.  However,  there  is  one 
difference  from  PTCE  77-4  requested  by 
the  Bnnk  for  which  an  exemption  is 
required.  In  this  regard,  one  of  the 
requirements  of  PTCE  77-4  has  been 
that  any  change  in  any  of  the  rates  of 
fees  would  require  prior  WTitten 
approval  by  the  Second  Fiduciarv  of  the 
Plans  parti'  ip.iting  in  the  Funds.The 
applicant  maintains  that  where  many 
Plans  participate  in  a  Fund,  the  addition 
of  a  service  or  any  good  faith  increase 
in  fees  could  not  be  implemented  until 
written  approval  of  such  change  is 
obtained  from  every  Second  Fiduciarj-. 
The  applicant  proposes  an  alternative 
which  the  Bank  maintains  provides  the 
basic  safeguards  for  the  Plans  and  is 
more  efficient,  cost  effective,  and 
administratively  feasible  than  those 
contained  in  PTCE  77-4. 

It  is  represented  that  in  the  event  of 
an  increase  in  the  rate  of  any  investment 
management  fees,  investment  advisory 
fees,  or  similar  fees,  the  addition  of  a 
Secondary  Service  for  which  a  fee  is 
charged,  or  an  increase  in  the  fees  for 
Secondary  Services  paid  by  the  Funds 
to  the  Bank  over  an  existing  rate  that 
had  been  authorized  by  the  Second 
Fiduciary,  the  Bank  will  provide,  at 
least  thirty  (30)  days  in  advance  of  the 
implementation  of  such  additional 
service  or  fee  increase,  to  the  Second 
Fiduciary  of  all  the  Plans  invested  in 
such  Fund  a  written  notice  of  such 
additional  service  or  fee  increase, 
(which  may  take  the  form  of  a  proxy 
statement,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Fund  and  which 
explains  the  nature  and  a.moifnt  of  the 
additional  service  or  the  nature  and 
amount  of  the  increase  in  fees).  In  this 
regard,  such  increa.se  in  fees  for 
Secondary  Services  can  result  either 
from  an  increase  in  the  rate  of  such  fee 
or  from  the  decrease  in  the  number  or 
kind  of  services  performed  by  the  Bank 
for  such  fee  over  that  which  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Plan.  It  is  represented  that  providing 
notice  in  this  way  will  give  the  Second 
Fiduciary  of  each  of  the  Plans  adequate 
opportunity  to  decide  whether  or  not  to 
continue  the  authorization  of  a  Plan's 
investment  in  any  of  the  portfolios  of 
the  Funds  in  light  of  the  increase  in 
investment  management  fees, 
investment  advisory  fees,  or  similar 


fees,  the  additional  Secondary  Service 
for  vvhic  h  a  fee  is  charged,  or  the 
increase  in  fees  for  any  Secondary 
Services.  In  addition,  the  Bank 
represent';  that  such  fee  iru.rease  will  he 
disclosed  to  ;he  Sycondary  Fiduciaries 
in  a  supplement  to  the  Fund's 
prospectus  in  the  case  of  an  increase  in 
fees  for  investment  management, 
investment  advisory,  or  simiL'ir  services 
and  in  the  Fund's  Statement  of 
Additional  Information  in  the  case  of  an 
additinna!  Secondary  Service  for  which 
a  fee  is  charged  or  an  increase  in  the  fees 
for  Secondary  Services. 

10.  It  is  represented  that  the  written 
notice  of  an  additional  service  for  which 
a  fee  is  charged  or  a  fee  increase,  as 
described  in  paragraph  9  above,  will  be 
accompanied  by  a  Termination  Form,  as 
defined  in  paragraph  (i)  of  section  III. 
and  by  instructions  on  the  use  of  such 
form,  as  described  in  paragraph  (m)  of 
section  II.  which  expressly  provide  an 
election  to  the  Second  Fiduciaries  to 
terminate  at  will  any  prior 
authorizations  without  penalty  to  the 
Plans.  In  addition,  it  is  represented  that 
the  Second  Fiduciary  will  be  supplied 
with  a  Termination  Form  annually 
during  the  first  quarter  of  each  calendar 
year,  beginning  with  the  first  quarter  of 
the  calendar  year  that  begins  after  the 
date  the  grant  of  this  proposed 
exemption  is  published  in  the  Federal 
Register  and  continuing  for  each 
calendar  year  thereafter,  regardless  of 
whether  there  have  been  any  changes  in 
the  fees  payable  to  the  Bank  or  changes 
in  other  matters  in  connection  with 
services  rendered  to  the  Funds. 
However,  if  the  Termination  Form  has 
been  provided  to  the  Second  Fiduciary 
in  the  event  of  an  increa.se  in  the  rate 
of  any  investment  management  fees, 
investment  advisory  fees,  or  similar 
fees,  an  addition  of  a  Secondary  Service 
for  which  a  fee  is  cliarued.  or  an 
increase  in  any  fees  for  Secondary 
Services  paid  by  the  Fund  to  the  Bank, 
then  such  Termination  Form  need  not 
be  provided  aaoin  to  the  Second 
Fiduciary  until  at  least  six  months  have 
elapsed,  unless  such  Termination  Form 
is  required  to  be  .sent  sooner  as  a  result 
of  another  increa.se  in  any  ir  .estment 
management  fees,  investmenl  advisory 
fees,  or  similar  fee.s.  the  addition  of  a 
Secondary  Service  for  which  a  fee  is 
charged,  or  an  increase  in  any  fees  for 
Secondary  Services. 

The  Termination  Form  will  contain 
instructions  regarding  its  use  which  will 
state  expressly  that  the  authorization  is 
terminable  at  will  by  a  Second 
Fiduciary,  without  penalty  to  any  Plan, 
and  that  failure  to  return  the  forrn  will 
be  deemed  to  be  an  approval  of  the 
additional  Secondary  Ser\ice  or  the 
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increase  in  the  rate  of  any  fees  and  will 
result  in  the  continuation  of  all 
authorizations  previously  given  by  sudi 
Second  Fiduciary.  It  is  represented  that 
termination  by  any  Plan  of  authorization 
to  invest  in  the  Funds  will  be  effected 
by  the  Bank  selling  the  shares  of  the 
Fund  held  by  the  affected  Plan  within 
one  business  day  following  receipt  by 
the  Bank,  either  by  mail,  hand  delivery, 
facsimile,  or  other  available  means  at 
the  option  of  the  Second  Fiduciary,  of 
the  Termination  Form  or  any  other 
written  notice  of  termination.  If,  due  to 
cinnimstances  beyond  the  control  of  the 
Bank,  thu  .sale  cannot  be  exeiaited 
within  ^>l^"  business  day,  the  Bank  shall 
have  o:.i^  additional  business  day  to 
complete  such  sale. 

11.  It  is  represented  that  the  rate.s  puid 
by  eadi  of  tlie  portfolios  of  the  Funds  to 
the  Bank  for  services  rendered  may 
differ  depending  on  the  fee  st,hedulo  lor 
each  portfolio  and  on  the  daily  net 
assets  in  each  portfolio.  The  investment 
advisory  feus  paid  to  the  Bank  by  the 
Funds  will  \ye  based  on  the  diffen-ut  fee 
rales  of  each  of  the  portfolin.s  into  viiu(.h 
the  as.««>fs  of  the  Plans  are  allocated.  For 
tfxainple,  for  services  provided  to  the 
Money  Market  Portfolios,  the  Gilifoniia 
Tax  Free  Fund,  and  the  Tax  Free  Furxi, 
the  Bank  rei;uives  the  followin<^  Iws 
from  HigliMark  based  on  eav;li 
portfolio's  average  daily  net  assets:  (a) 
.40%  of  the  first  $500  million;  (b)  .:jr,% 
of  the  next  $500  million;  and  (c)  ..10% 
ol  t.'ie  remaining  average  daily  net 
asset.s.  For  swrvices  provided  lo  the  Nnn- 
Montiy  Market  Portfolios,  llio  Ijank 
ro(:t;iv«»s  the  following  fees  from 
High.Mark  based  on  nach  portfolio's 
avura>;«  daily  net  a.s.<:t'ts.  (;•)  1.0{j%  of  ihi- 
lir.sf  S-iQ  niiilioii;  and  (h)  .My,,  on  tin; 
rii!>. lining  avcra^e  daily  iibl  msscIs.  Ii  i^ 
n!)r»^s«jn!('d  tiial  'lie  Biink  <.uiri*ni;y 
iilio(.aIi;s  invosinnj.its  h>  the  i'lans 
ainoi!i4lh<:  porilo!iu,s  uffcird  hy 
ni;.'l!M,iik,  ami  prolJOs«^^  to  (.niiiniue  lo 
■■ilhn.alo  Ihi-  a!>.s«'ts  ol  the  I'laiis  .miong 
the  porllolio.s  of  Hij^liMark  and/nr  ;niv  «>1 
\\yi'  F::i)ds  Miiili  r  the  '(.Tins  ol  this 
pioposi'd  i;xi.-ni|)l:iin. 

It  is  ri'piv.si'nted  tl),,i  (l,u  iii,j,,.(.i  of  Ihv 
I  hanj^.;  in  U-.o  sirui.Iures,  «ies(  rii^cd  in 
paragrap))  ')  above,  on  af'jJrc^aUi  i;  r-.s 
rcciMvr'd  hy  fl.i;  B.iiik  i.s  dilfii  hU  I.i 
di'Inrniioi.'.  i)f(.a():-,i.'  various  l.;i  !(.rs..ii.l 
v.iriahlf-,  an   iiiii<p)f  to  uai.li  I'hui.  ihosi- 
l.M  Ions  ini  lodL-  tht;  si.'x»of  ihc  V',.i,i,  tin.- 
exlcnt  to  wiiiiih  Plan  ass«lsare  inv»!slcd 
in  Ihi' Fnnd.';,  aiid  tht  niiplicafinii  o! 
I  I'rtain  "hrcak  points"  in  liu;  .s(  luihiii' 
ofl'lanievi.!  li'(!s.  Fiirliier,  r-nnd  si/A; 
and  till' ,ippl,i.»ilioi!  of  i,t!rtain  "hrcyk 
poiiiLs"  in  the  rate  schedule  of  Fnnd- 
Itnt'l  fi't.s.  iJH'  identity  of  thf  pnrtii  ular 
i:u»'SliHcnt  (jortfoliooi  fhi;  iMindinto 
which  tliH  Plan  a.s.sets  are  alliMaii'il,  and 


voluntary  waivers  by  the  Bank  of  Fund-' 
level  fees  are  likely  to  be  different  in 
eaiA  situation  and  may  affcnrt  the 
aggregate  amount  of  fees  received  by  tlie 
Bank.  In  this  regard,  ii  is  represented 
that  the  combined  total  of  all  Plan-level 
and  Fund-level  fees  received  hy  the 
Bank  for  the  provision  of  services  to  the 
Plans  and  to  the  Funds,  respedively,  are 
not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
seirtion  408(b)(2)  of  the  Act. 

12.  The  exemption  is  subject  to 
satisfaction  of  certain  general 
conditions.  Chief  among  such 
(  ondilions  is  the  re<)win;ment  that  the 
proposed  transactions  an-  si.!)iO(  t  to  the 
prior  authorization  of  a  .Si'i  ii;d 
Fidm;iary,  .icting  on  behalf  ol  n.u.h  of 
the  Plans,  who  has  liecn  provided  with 
full  wriden  di.sclosure  by  t!ie  Bank.  It  is 
r(>pres«;n(ed  that  the  Se<.ond  Fiduciary 
v.'iil  mjnerally  be  the  admini.strator, 
sponsor,  or  a  committee  appointed  by 
tin;  sponsor  to  ac1  as  a  named  fidociary 
for  a  Flan. 

With  ruspei;t  lo  di.S(  losnre,  the  Second 
FidiK.iary  of  such  I'lan  will  ref.x'ive  in 
writing  in  advance  of  the  investment  by 
a  Plan  in  any  of  th.'  Funds:  ( l)  ,i  current 
pros{)e«;ius  for  each  portfolio  ol  rij.h  of 
the  Funds  in  which  such  Plan  mav 
inv».>M,  U)  a  .slatonicnt  doscribini;  ih«« 
inM-Ftmcnt  nianaf^-^nnjnt  f<!i,>s, 
invi'slnienf  advi.sory  fees,  orsisnilar 
li'':s,  any  fet^s  for  .Secondary  Si?r\ices, 
and  oil  otiier  fees  to  hi;  charj;i:(i  to  or 
paid  by  the  Plan  and  i)y  .smh  Funds  to 
the  Biink,  incliididji  the  nature  ,ind 
I'xtrnt  of  any  ddfori»ntial  brtwi  ■  n  llio 
rnti's  of  sui:!j  Ices,  |;i)  the  reasons  why 
thf  B-iok  may  i.or;sidri  such 
in\'-stnient{s)  to  ho  appn)()n;!ii:  lor  the 
Pli.n.  (A]  a  staforiieiil  diviriihinv;  v\hi;thiM 


uiy  l.iuitaiions  appliuitilr  to 


lh>;iij  .ire  i 

iIji-  ll.iiik  witii  rc'sptn.t  lo  winch  ar:..t;l.v  ol 
a  I'l.fi  may  b<!  iiive.sii d  in  !hc-  i-'ui;ds, 
and.  lI  -:■).  !)ii'  iialij'-(^  i.|  sus  h  Ir.iiii.Hion:-., 
and  ('))  upon  requesi  of  ihu  .Second 
I  idia  .,!ry  a  <;opv  of  the  proposoii 
cv.rijplion  .Hiri/ur  llie  dun!  i-xenijCu-u 
d;^i.ji;ted. 

IntidditHju  lo  ih'- dist.lo-.Nii's 
j-roviii.(l  !o  ilie  Plan  priiT^  lo  uiveMnujnl 
ui  ailv  oi  tiic  lunds,  ihe  iJnnk  represents 
thai  It  will  routinely  [iiovideal  huist 
.inun.dly  I.)  lhi>  Set  (mhJ  Ki(inc}.irv 
eiKi.ili(i  pr.)Spe(.i;isi;S  oi  liie  Ku'-.ds  in 
a( '  ujdancf  uilh  the  reipurpuienls  oi  Ihe. 
Ic'\;:il'nent  (Tonipany  .Act  of  W.)iU  and 
die  HLC  rules  prnniulKaled  itterennder 
Further,  Ihe  Se<.ond  Fidu'.iaiy  vmU  in; 
Mipphfd,  ijfiun  reiiuest,  wiilia  report  oi 
slali-iiient  (widch  m.iy  take  Ihe  foiui  ol 
l!ietO(e,l  recent  hnani  iai  report  ofs.u.h 
FuikIs,  the  currcni  st;;tenient  c! 
additduial  information,  nt  some  oUiei 
wiiitin  sMiemcnt)  which  contains  a 
descrijition  of  all  fiM;s  paid  hv  Ihe  Fund 


It  is  represented  that  the  Bank  does 
not  now  execute  nor  in  the  fiiture  intend 
to  execute  securities  brokerage 
transactions  for  the  investment 
portfolios  of  any  of  the  Funds,  ex(»>pf  as 
and  to  the  extent  pennitted  by  the 
Investment  Company  Act  of  1940  and 
applicable  rules  of  the  Securities  and 
Kxchange  Commission.  In  the  event  the 
Bank  ever  performs  brokerage  services 
for  which  a  ffe  is  paid  to  the  Bank  by 
the  investment  portfolio  of  any  of  the 
Funds,  the  Batik  represents  that  it  will 
at  least  thirty  (.10)  days  in  advance  of  tfie 
implementation  of  such  additional 
servic-c  provide  a  written  noti<;c  which 
explains  the  nature  of  sucTi  additional 
brokcmge  servico  and  the  amount  of  the 
fees.  Furtfier,  th(;  Bank  repi'escnls  th.nl  it 
will  jirovide  at  least  annually  to  the 
.Sei  ond  fiduciary  of  any  Plan  that 
invests  in  such  Funds  with  a  written 
disclosure  indii..iling  (a)  the  total, 
expressed  in  dollars,  of  brokerage 
c:oninii.'^sions  of  each  Fund's  investmcul 
poiUolio  that  are  paid  to  the  Bank  by 
such  Fufjd,  Ol)  ihe  total,  expjes.sod  in 
lioll.irs,  ol  brokerage  i.ommJ.s.sions  of 
each  Fuiiil's  investment  portfolio  th.ii 
are  p.iid  hy  stn  li  Fund  lo  hiukcrnj^^ 
firms  ijiuelited  to  the  Bank;  (c)  the 
avei,j;^e  brokerage  commission.s  per 
share,  exp.'-esstjd  .cs  cents  p<jr  sh.ire,  p;iid 
lo  the  H.Hik  hy  each  portfolio  of  a  Fund, 
and  (dj  tlie  average  brokerage 
co!ninissii.ns  {jcr  siiare,  express»;d  as 
C4!ut.s  per.sh.ue,  paid  by  eadi-portlolio 
of  a  F  liiid  lo  brok<;r.ige  firms  unretaieii 
lo  the  P.a.'ik 

()n  tfie  basis  oi  Ihe  information 
dis(.losi;«l.  ii  is  roprt^enfcd  that  th«" 
.So(  mid  Fiduiriary  will  authorize  in 
vrtititu;  [\]  tlie  investnient  ofassnlsof 
the  Flans  in  vhiires  of  the  Fund  in 
connii  lion  wilh  the  transactions  set 
tojlli  hen'iii;  (ii)  the  iuvcslment 
porvhii.os  ol  (he  Funds  in  whii:l.  ilii 
assets  of  the  Plaii.s  niay  l)e  investei^:  :iud 
(ili)  iho  c')UlpeIl:^  !!i_on  received  by  Ihe 
Hank  in  connection  with  its  scrvi>.es  to 
iheFmuls   It  is.iviirescnl.'fi  liujl  wnliou 
aulhiiiization  will  extend  to  only  Ihosj; 
investment  portfolios  of  Ihe  I'nnds  wilh 
respect  to  which  die  .Si.'coud  Fiduci.uy 
has  rr-ceivi'd  (lie  wrilten  disclosures 
referred  !o  above  ;uid  which  .ire 
specifirally  'iipnljonerl  in  such 
.•iiilhoriz.ilion.  Having  obtained  ll«. 
.iiiliiorization  of  ihe  .Second  I'lduciary 
Ihe  B.uik  will  i>e  pennilted  lo  invest  ihr 
.issels  ol .;  Plan  among  the  portfolios 
:i'.)d  ill  the  manner  covered  by  the 
.iulhiirizaiion,  snii'iect  to  satisfaction  ot 
liie  other  term';  .'<nd  conditions  of  this 
pii)jHi<;e(i  exeinplio.i.  However,  the 
Bank  will  Cut  he  permitted  to  invest 
..issels  of  a  Plan  in  any  portfolio  not 
sj)e«:ifi<.;illy  mentioned  in  the  written 


F«U,.I  R.^  ,  Vo,    ,3    „,  ,3,  ,  y,^.^„^^  „,  ,^  ^  ^^^^ 


aulborizaUon.  For  example,  if  the 
written  authorization  of  the  Second 
Fiduciary  covered  only  three  of  six 
portfohos  then  existing,  the  Bank  could 
only  invest  the  assets  of  such  Plans  in 
those  three  portfolios  specifiinlly 
authorized.  Further,  if  a  mv,  poriiulio 
vvere  established  under  any  of  I  he 
Funds,  the  Bani  could  invest  asset:,  of 
a  Plan  in  such  new  portfolio  o)iiy  after 
providing  the  required  dis.;lo.snfjs  and 
obtaining  from  the  Second  Fiduciary  a 
s.>p.jr.ite  written  authorizeition  vwhi<  h 
spo^ncally  mentions  the  new  portfolio 

13.  The  receipt  of  fees,  as  dHs.;rit)«d 
above,  are  generatod  in  conn.i.::ion  with 
thf  invf-stnient  in  the  Funds  by  th.> 
Plans,  i  iiese  invebtnienls  ani  l"h;-  n-suh 
of  purchases  of  shares  in  the  Funds  and 
':x«:hanges  of  a.ssets  of  thu  Plans 
including  those  in  CIF.s.  for  s|-..>n-s  n,  the 
lunds. 

It  is  represented:  (l)  that  i'l.iu.sand 
«'!her  iiivastors  will  pun:h;!s,'N  ot  s.-ll 
shares  in  the  Funds  in  acMjrdaiu.n  wiih 
standard  procedures  described  in  th.> 
prospu<;{us  for  ea(,h  ponfoHo  of  t'-r 

Funds;  (2)  that  the  Plans  will  pay  no 
sa.cs  .;onimi.ssion,s  or  n^denipii,,,!  fe^s  ui 
connt'.t.on  with  pur«;hase  or  sal.'s  of 
^^i.iriis  in  the  Funds  by  llie  Flans-  U] 
thai  the  Bank  will  not  pun.haso  from  or 
s.,!l  to  any  of  the  Plans  shares  of  uiv  of 
llu' Funds;  and  (4)  the  prici;  n.iid  or 
roc'ivi-d  by  the  Plans  for  shanks  ..f  ihi- 
funds  will  be  the  not  assi't  valui>  per 
■siiarr  at  the  time  of  such  pun.hasi-  or 
sa  .>  .iud  wdi  be  lliH  s.;m.!  pricj;  .--s  any 
other  investor  would  liav..  p.n,i  ,,1 
n'l  sMvcd  at  that  tijiie.i'" 

14  Purchases  and  sal(->;  of  >  li.-i-.-.  ,„ 
•■■■•'3  <H  tl).;  Fun. Is  by  th(>  Plans  ir„-v  ■^'■.n 
I"  r.ur  in  connection  with  dailv 
•  liiionialcd  i;ash  "swiTp-  arrar  -viifuts 
Ho'.vcvT,  av>r!;t?utnnl  !o  sr.,:h 
arrai.);..n..enl  is  not  a  (  ond.tio.i  !.,r  (j.,. 
I'l.'.n  <i;!)ervvisf  choosiin!  lo  inv.-st  in 
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participate  in  automated  cash  •'sweon"  11  • 

arrangements  with  HigliMark  Further  it  ,  J,  .T.  '■^P,"'^'^'\'«^ '^at  no  fee.  chan-,..  or 

is  represented  that  the  ■swJen'  ^        '^  °^  ''"^  '^'"^  '^  ""^^^^  '" 

procedures,  as  described  below  with  Phn  of'Z'  "'''^'  ««.""ination  by  a 
respect  to  HighMark.  will  remain  in  L  °  Participation  m  the  automan^l 

effect  under  the  proposed  exemption  for  I'r        '^^*^';P /'^'^"Sement"  in  Hi.uhMarl, 

any  of  the  Funds  •^"^n'Pl'on  lor  or .  n  any  of  the  Funds.  It  is  further 

Under  the  automated  u-ish  "sweeD"  "JP''^^''"'^'!  '^ial  the  Bank  does  not 

m.,mmw>.,i  .  n; ^  '•''^'>;t?  s«>parate  or  additional  fees  lo 


'  Fund,  nor  will  t'li'  nivcisi.' 


•h. ::•.-.  o'  l!i( 
I'i'  n'tjiiirrd 

li  is  n-pivf,!:,il(.;j  iii-  I 

"Pp'i':ation  wasfi!.'d.nll,.ft)ici 
sciv.'d  by  l|„.  H,iuj<  I;,,d.  i 


.!  liif  !U':; 


il.v 

'IS 


■.viiJI' 


"In  th!srop::,,i,  ;!  :•.  r..i);v:-,.„to.n!i.  !  ll.. 
■■•  '  ''fc;M.<'»  -  -"..ir-.v  .j,!,j  ih,.  v.7l„..  ,,1 ,-..,  t, ,",!  ■ 
l.v;hM.:-  k  .^  p„rll„l»«  ..p.  ■i-:,.r.i,„,,.f ,.,..,  ri.  ,lv 
''■l^■^   ■'•   ill«;>..is-.i(i|i.;\-,),!  Miii»;y  VUiiil 

-^  !.-(Iinrt'_(l  .hy  Hv.W  j.r^  ,,,,,1,,,  ;!,,,  ,,  ^..^,    , 

'  ••••;ii--MV  A, !.  tn  Ih.. ,:..:«.  .,f  ,|,..  Mon-v  M.,,k..t      " 
I  ■■:.  "Miu.s,  the  a^s,  S  jr.; ,  .,|„,.,i  1^,^,  ,,  ,„.  jj... 
-  'Mw;  .-.  ,i  ,:„M  m«il,;,,i  .,i;rnut,z..,l  !.)  .siA.  KhL  ^^ 
V'^'n    '.'■;  "■■""•''"'!"•'•>.'•■  v;.i. .,■.,;  $i.i,o,»., 

r:.n,-M.N^>_v  M.i,Lft!  I'on.folioi.  .;..t..r.i  i-.,.  ii„.  ,,.,, 
•■  -rl  ,.,:„."  PC.  sh.-m  far  p!:rp..M.v  „l  pr.,  u.^ 
pur.  t);,M»s  i^„<)  s..i:.s  hv  <li>.i.i,r,^  1!,,-  v.,|„..  „f  .,,1 
"■":ni.<'.  d.'t.'Kw.„.iii,>;,„i<-i,...i  ,..,„.,  iorU,  ,.. 
ll.|M'ni..p«,-!M.  („r<.r„:.h  ilishM.-.rl  p.„"„i;„  ;.„,! 
'■><"■     ••'.JlNlx'longuiKlo.;.,.!,  „(||„   p„rr,.lupi    U>,. 
■  ^'  ..•.I'.l.liKs.ihiirgeU  lona.h  (itirtlol,,).  by  lh.> 
"<••!..•.-  nf  .'rt.b  |)iirlf.ilio\soiil.sl..iii!.i,,;  .,|„,„.f, 


arrangonienl,  a  Plan  may  parii.;ipate  in 
tlie    sweep'  program  only  with  ihe 
niinal  written  approval  of  Ihe  Swrond 
Hduciarv  and  only  after  ...irtain 
dis<  losures  have  invn  provi.led  by  the 
Hank,  li  s,j,.h  approval  isgivyn.  i  ash 
balan.:es  of  Ihe  Plan  held  from  lim,>  to 
linn;  thereafter  pending  oth.ir 
mvestmi^nt  or  distribution  ;.r.-  inv.'sled 
antomaticaliy  in  shnn;s  oi   .,„  „r  uioie 
of  HighMarks  Mon.jy  Maikul  Porlloiios 
s.^ie..led  by  ihe  Scond  Fiduciary  on 
befiaif  oi  a  Plan  at  the  \hv.o  of  ihe  initial 
aulbonzation.  If  is  n^pn^sented  that  the 
autonuiied  uish  •■sw.,.ep-  arrangeni.int 
would  not  invoKH  shanks  of  llirhMirk's 
Non-ivloucv  Mar.ket  I'orllo'.ios 

Alt..rtheMon..\  Markui  Portfolios 
liaye  l)..,;n  s'eleij.j.i  by  Uie  Second 
Fuliiciary  on  beh.ilf  of  the  Plan, 
otherwise  uninv.-sl..<i  .ash  .lown  i.j  ili^ 
l.isl  $1.00  balan.e  of  ll,.-  I'lans  may  l„. ' 
inv,«st.jd  aulomati.  aliy  i^n  a  nighlly 
basis,  h  IS  i.^pn-siua-.i  that  tin!  Haul  has 
no  discretion  with  u-sp.i.:!  to  Ihe  (iuiinu 
oMIi.. -sweep", .,i!„.r  into. ir  out  of 
HighMark.  Iliui.T  i'lo  auf.wnai.id  ...•isli 

Nvv..ep-  ajrariK-Ji.Mil,  Ih.'  Hanks 
•  :onipi.i,.rized  ca-.h  ninnafi-menl  syslem 
aulomaticully  s^ans  (h.;  a.j  ounls  of  ihe 
Plons.  ,is  ...f  tlie..i,.i  ol  ea.  h  busi.mss  day 

odcl.Tniinfwholil,;!  S.l.l,  ;„;,,„„,, is 

h.ive  p.,si!ivt;  .ir  i^^■^^.^^i^,^.  „.>(  lu.sb 
l)alaii...-,s.  Pasfd  on  this  Jniorm.-itui!.  •!„• 
svslum  auluuia!;.,ailv  inv.-sJs  lii.- ,;,;sh  of 
lla-l  l.i.ishavi!..up..si!r,.-l.alanr,.sui 
s.-ir,-s..fi'|..s,.|„!,,|v.,,,„,y^,^,^,._ 

lorlloju.s.  lnlhe..a.seor.:Pl;.:!  Iia. ,  :t' 
a  nc;;  itivi- .  asli  l)alan.:«,  liie  sysl.-ni 
au!oma;i..aily  iH.-iidalus  iliu!)Vl;,rk 

sh.iies  as  ms.css.irv  i.)  I  IjiHui.,!,.  M„  I. 
ncgiitivc  baia;.(.!-. 

h  isr..pa;.si;iu,d  li..,i  ,  ..ms  may 
J'-.TMinal.-  Ihiijr  parti,  ipali.m  in  lii,. 
ai'toni.i!.-.!  (.ash  "smvp"  ;,rrn,!.-,;,:„..;f 
and  willidraw  ai  any  Imii.-  by  nonlyuig 
th(!  Hiiik.  .Sii.li  i.-M)iiii:ilioii  will  t.e 
aii(>.,(,  d  in  iht:  Raol,  si'llin,.  tlic  •  hires 
..!  llis'hMark  h,.|d  by  the  Phin  reipiesl'i.,.- 
I'TiuViialiou  v./.i!,i„  „,).'  business  d.iy 
iollmving  nr.  eipi  iiv  ,|,,.  ii;)„(,_  ..j,),,;^  j^^ 
m.td.  ban. I  di  hv.;- v,  f.-csiniil.',  or  oil;,  r 
ava,!ai>l(.  uuv.ns  a!  fh.;  opii,>,j  „J  1.;.- 

|S.;.;ondFi.i.„i,.,v,  ofiheiermin.,i 

Hfini.ti  ,!iM  i.ili'r'.vnlliT.  n.iti.eo! 
I.;rihii;a.i..r.   U.-w.-km,  if  .ti,..  t,, 

<.n(.u.:,si,uu...s  h.'voiid  ll...  .loulrol  .,i  !!.. 
H.i.'il.,  tin's.ii..  ol  shari-sofsiH-.h  i'lan 
caunol  beex.«:uted  wilhhi  one  busi.i.>s. 
day.  ti„.  H.iiik  .shall  haveou.;  a.ldit.oi.,d 
biism.-ssilay  l.x  i't..p!i'i.' such  s.il.> 


.  -    -•    """.......lUI    let-,    1,J 

i  iails  in  onier  lo  participate  in  Ihe  .faily 

anlonial.-J  .ash  ■•sw.>,.p- arrangement  " 
nor  is  siii  h  additional  compensation 
contemplat.-.l  l)\  the  proposed 
coemption.'- 

IT).  In  surniMarv.  lh,>  Bank  n-pr,.>s..nK 
ll.at  the  pro|)osed  transar.tiors  meet  the 
.sIafntor>'  criteri.i  of  srv  fion  408(a)  of  th.^ 
A.;t  !)i>.;ai!s-(>: 

(a)N.>ith..r!h.PhH,s„„r,hHQK 
b.»v.-  pai.i  or  will  pay  s.iles  <  ommi.s.si,ms 
<>r  nMientption  f,.,.s  i„  ,  onnection  with 
l.ie  Mi-kind  transfer  of  aso.f.c  f,,  ,!j,, 
funds  in  f'xr!,,nig..  for  chares  ofth.> 
funds  or  in  .  ormrvrtirm  with  purrh.ssr. 
or,sa!..s  by  tip.  |'!an.s  of  shares  oft'^e 
Fu.i.fs.  MU  h,  !in;;  pnr.:hases.and  s.i!,;s 

haiKh.ni  thmu^h  d-iily  aufouiaf..d  ...■,.,h 
>    s'Ai  I'p"'  arnrv^t-rnei-.t---; 
^   !!>)  n>-  I'I,..,;  ,jr  tj...  CIPs  hav.. 

ncemd  .-.nd  v.  ill  receive  .shares  of  th, 

lnndsfhala;!'e.iaal  in  value  to  liif 

assets  of  the  Pl;.;is  or  ihe  CFFs 

•X'haitj;,.dfors.i..hvhan;s.as 

'f' ''Tn,;,!.'.!  in  ,,singl,..  valuation 

p<  rlur.ti.-d  in  the  .same  manner  and  al 

ti.e  ...ose  .)!  business  on  th.j  sa.ce  day  in 

i"-uMi.:ii...;uii!;t!i./pm!.,HJuu-ss.l 
lonii  in  Kiil,.  i7;,_7  Li:,i!crlhe 
l-!v.si.|)..;)|  CtK-ipaiiy  Ai.i  of  I'.MO,  as 
am.  :ni,.d  trom  lime  to  :im.;  or  any 
Mu  ...jssor  nil,-,  .."^ul.ii.on,  or  simij.u 
l>ronotoi(  eim^Di; 


'    '  "•    "■'.  ■■  ■     •  -■■t  ■"..  I.  !...T   ,U(i..l  AS..-.I.SI  I 
I-..')...  u,  Kob..::  S   l'.'„!i.,i,.  A.ss^.u,a  I),.,  ."i.,, 

).v,s,„.,,,l  H...^,..g.S.,p,;,v, .,.,.,  .„ul  k.v„:.,U„, 

H.1,.  a  Ml  (.„<*..)•. f»  ..f  .1;,.  K,..Vr:,l  Hfrry.'  v-.^.p,',, 
».M-...v.fi  in..  ;.j,,,t,.,,!i.,..  ol  ah  li,.„  ^nad.ll-l  nl  il'.r 
AMI...:..-...,^.,,.      •^...v.,l»..,g     Kvv*ps,.-rv:.:,.i'    |„ 
I..;.  I.MV!  tb.rll,  p.,  n,..u.  «..  l,«Ui  m:v,.,..|  .:^..„,,,|.., 
I..  !.(:. -^  .,!..  t  „,..,.s-,  W,.,.„i,U,u.-s  m,ai:r  vi  )u.  Ii 


Vinl 


'll..*-.*  .|'<t-f'f 


'•.4t'<i;|,.,.fi!..,  Arlw,„.M.-„i.M> 
w,.|,„..p..|l.',..    ,.     ,,.,<.,;,,.„„.nK   .i.„v.;-s,.|v    ,|., 
t<ii.:r  |.i..v..!r,|.    ..,.  ,|„t«,„i  prrtv,,!.,..,  ••.,vv,.<.|)- 
M-nM.-^ttil|,o,.,  ":.■  ,v.,Aj,i,<  i,lml.l.li,i,«tt 
'".i.p-  •is.ln-.ii  „:  ..  'i.!>.  .i.i.',uj(.-;.rti<j,i  (.,rf„:,-  (|i.,„ 
r.-.r.t.mrM".„.,a  „t  ,i;,... ,  ,.„„.„s,„  pr..p..,Iv  .,.„| 
;t..;i..<l!v    ii..iri.-.|  ".tli.-i.wrl.)r.iMnrvo(».;,-h 
.-a^Y'-!   It......    .   m"«'i.^...M..|••^WWp•■M:rv...;^!,y 

Ih'    ....  k  x*.,..iu  ,:..!,  i„  ,1..,,;..  .  „..M.|,„...,  v..jl.-,i..,„ 

<f   "...  ..  4«Mh....  ,Uc  A.;,.  M.,r..-,jvu,,  „=.  l,,,..,,^ 

••v».-.p    H,.:v....,,..,„J,,r.,^v,^|,,  f,v;,n...n .1  <.„ 

'.'•..•>..i...,ii  n!.i.-.,p.m.-.ii  M.rri.  ,•!.  vvhi.li  .v 

.  .1.     ...!...!  V...  ,.  p..,t  .-Ml..^,.  „|  ,|„.  ,„.,rk^,  „.,,,.^^,,  ,j__ 

I...... .,:.«..»  ,.!).!.  r  m.,i,.i.;,;,,,,.,;i  wo,.!,!  '.-.I,  ,„  ,!„:a 

.J.n-..!.,:.   M.I  ....I  li,M  ,  il.i:,l  „,  M.,.|,n,,  mM,(,j„  ,  I 

U    .  ....V  :U,      I,;,,   k    „,„jl,)    ,,,J,    .,.    ,y^,.p    ,.,^^^,    ^.^ 

l"-,,,..p  .,f.l!.„r,ii  „r  ,,,,„„,,,  ,„  ,_,„„  .     ,.^_,  j.^ 
.i»!  ..il.l!liiin,i;  i.f  ' 

l'..r<l.inio.l.l|...  ■,.;:,.,  .,K,.i,.,L„v.,.M|., 

..n'"  -I'llity  ..I  i:„-  M.,i„iurv  .u.jmwi.m, ■ , 

•-•.  ;..•.,  ^Ofi;),);.,!  (,,.,..  |.„  •■;„„  ,iUv  .s<;.„..»..s   .,..., 

.....i.M  «... !...,  40:i(t.l!.i)  f,„  ,  „n,.,,,i»,,  ,1,,^,  f ,^ 

ni.iin.;,;.„>,)  |,v  «.-.th  twnk  „f  ,(,r  A.f  to  ...„(. 
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(c)  Not  later  than  thirty  (30)  days  after 
conipletion  of  each  in-kind  transfer  of 
assets  in  exchange  for  share  of  the 
Funds,  the  Second  Fiduciaries  for 
affected  Plans  have  received  and  will 
receive  written  confirmation  of  tiie 
assets  involved  in  the  exchange,  the 
price  of  such  assets,  and  the  identity  of 
the  pricing  service  or  market  maker 
consulted; 

(d)  For  all  conversion  transactions 
that  occur  after  the  date  of  this  proposed 
exemption,  the  Bank,  no  later  than 
ninety  (90)  days  after  completion  of 
each  in-kind  transfer  of  assets  of  the 
Flans  or  the  CIFs  in  exchange  for  shares 
of  the  Funds,  will  mail  to  the  Second 
Fiduciary  a  written  confirmation  of  the 
number  of  CIF  units  held  by  each 
affected  Plan  immediately  before  the 
conversion  (and  the  related  per  unit 
value  or  the  aggregate  dollar  value  of  the 
units  transferred),  and  the  number  of 
shares  in  the  Funds  that  are  held  by 
each  affected  Plan  following  the 
conversion  (and  the  related  per  share 
net  asset  value  or  the  aggregate  dollar 
value  of  the  shares  received); 

(e)  The  price  that  has  been  or  will  be 
paid  or  received  by  the  Plans  for  shares 
in  the  Funds  is  the  net  asset  value  per 
share  at  the  time  of  the  transaction  and 
is  the  same  price  for  the  shares  which 
would  have  been  paid  or  received  by 
any  other  investor  at  that  time; 

(f)  The  Bank,  its  affiliates,  and  officers 
or  directors  have  not  and  will  not 
purchase  from  or  sell  to  any  of  the  Plans 
shares  of  any  of  the  Funds; 

(g)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  the  Plans,  and  in 
connection  with  the  provision  of 
services  to  any  of  the  Funds  in  which 
the  Plans  may  invest,  has  not  been  and 
will  not  be  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act; 

(h)  The  Bank  has  not  and  will  not 
receive  any  12b-l  Fees  in  connection 
with  the  transactions: 

(i)  Prior  to  investment  by  a  Plan  in 
any  of  the  Funds,  in  connection  with 
transactions,  the  Second  Fiduciary  has 
received  and  will  receive  a  full  and 
detailed  written  disclosure  of 
information  concerning  such  Fund; 

(j)  subsequent  to  the  investment  by  a 
Plan  in  any  of  the  Funds,  the  Bank  will 
-provide  the  Second  Fiduciary  of  such 
Plan,  among  other  information,  at  least 
annually  with  an  updated  copy  of  the 
prospectus  for  each  of  the  Funds  in 
which  the  Plan  invests; 

(k)  in  the  event  such  Fund  places 
brokerage  transactions  with  the  Bank, 
the  Bank  will  provide  the  Second 
Fiduciary  of  such  Plan  at  least  annually 
with  a  statement  specifying  the  total. 


expressed  in  dollars,  of  brokerage 
commissions  cf  each  Fund's  investment 
portfolio  that  are  paid  by  such  Fund  to 
thfi  B.wik  and  to  unrelated  brokerage 
firms  and  the  avera;:e  brokerage 
comiiijssions  per  shore.  express'.;d  as 
cents  per  share,  bv  eor.h  portfolio  cf  a 
Fi:;id  paid  to  the  Bank  and  to  brokerage 
firms  unrelated  to  the  Bank; 

(1)  On  the  basis  of  the  disclosures,  the 
Secoixd  Fiduciary  has  authorized  and 
u  ill  authorize  the  transactions; 

(m)  The  authorization  by  the  Second 
Fiduciary  has  been  and  will  be 
terminable  at  will  without  penalty  to 
such  Plans,  and  has  been  and  will  be 
effected  within  one  business  day 
following  re-:e:,il  by  the  Bank,  either  by 
mail.tiand  deliv-ery,  facsimile,  or  other 
available  means  at  the  option  of  the 
Second  Fiduciary,  of  the  T'ermination 
Form  or  any  other  written  notice  of 
termination,  unless  circumstances 
beyond  the  control  of  the  Bank  delay 
execution  for  no  more  than  one 
additional  business  day; 

(n)  The  Plans  do  not  pay  any 
investment  management,  investment 
advisory,  or  similar  fees  to  the  Bank 
with  respect  to  any  of  the  assets  of  such 
Plan.i  which  are  invested  in  shares  of 
anv  of  the  Funds; 

(o)the  Second  Fiduciary  has  received 
and  will  receive  a  written  notice 
acconipanied  by  a  Termination  Form 
with  instructions  regarding  the  use  of 
such  form,  at  least  thirty  (30)  days  in 
advarce  of  the  implementation  of  any 
incrucse  in  the  rate  of  any  fees  for 
inve^flment  management,  investment 
advisory,  or  similar  fees,  any  additional 
Secondary  Service  for  which  a  fee  is 
i:hnrged.  or  any  increase  in  fees  for 
Secondary  Services  that  the  Bank 
provides  to  the  Funds;  and 

(p)  .Ml  dealings  between  the  Plans 
and  any  of  the  Funds  have  been  and 
will  on  a  basis  no  less  favorable  to  such 
Plans  than  dealings  between  the  Funds 
and  other  shareholders  holding  the 
sania  class  of  shares  as  the  Plans. 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requested 
exemption  include  the  fiduciaries  of 
Plans  which  have  invested,  as  of  the 
effective  date  of  this  exemption,  in 
HighMark  and/or  in  any  of  the  Funds, 
where  the  Bank  served  as  investment 
adviser  to  such  Funds  and  also  served 
in  anv  capacity  as  fiduciary  for  such 
Plans.  In  addition,  it  is  represented  that 
many  other  Plans  for  which  the  Bank 
serves  in  any  capacity  as  a  fiduciary 
mav  from  time  to  time  invest  in 
HigliM.ark  and/or  in  any  of  the  Funds  to 
which  the  Bank  may  serve  as 
invastment  adviser  in  the  future.  For 


this  reason,  the  Bank  does  not  know  the 
numi)er  of  Plans  which  may  therefore  he 
affected  by  this  proposed  exemption. 
Accordingly,  tiie  Department  has 
determined  that  the  only  practical  form 
of  prrjvidhig  notice  to  interested  persons 
IS  tlie  distribution  by  the  Bank  by  first 
class  mail  cf  a  copy  of  the  notice  of 
pendency  of  this  proposed  exemption 
(the  Notice)  within  thirty  (30)  days  of 
the  date  of  the  publication  of  such 
Notice  in  the  Federal  Register  to  the 
fiduciaries  of  any  of  the  Plans  which  are 
invested,  on  the  date  of  the  publication 
of  the  Notice  in  the  Federal  Register,  in 
HighMark  and/or  any  the  Funds  to 
which  the  Bank  serves  as  investment 
adviser.  Such  distribution  to  interested 
persons  shall  include  a  copy  of  the 
Notice,  as  published  in  the  Federal 
Regi.ster.  plus  a  copy  of  the 
supplemental  statement,  as  required, 
pursuant  to  29  CFR  2570.43(b)(2).  which 
shall  inform  such  interested  persons  of 
their  right  to  comment  and  to  request  a 
hearing.  The  Bank  also  represents  that  it 
will  provide  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  granted,  to  any  Second 
Fiduciary  of  a  Plan  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8683  (this  is  not  a 
toll-free  number.) 

Marshall  &  Ilsley  Trust  Company 
Located  in  Milwaukee,  Wisconsin; 
Proposed  Exemption 

(.Application  No  D-9257] 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  [5r, 
FR  32836.  32847,  August  10,  1990). 

Section  I — Exemption  for  In-Kind 
Transfer  of  CIF  Assets 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  406(b) 
of  the  Act  and  the  .sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply,  as  of  November  20. 
1992,  to  the  in-kind  transfer  of  assets  of 
plans  for  which  Marshall  &  Ilsley  Trust 
Company  or  an  affiliate  (collectively. 
M&I)  serves  as  a  fiduciary  (the  Client 
Plans),  other  than  plans  established  and 
maintained  by  M&I,  that  are  held  in 
certain  collective  investment  funds 
maintained  by  M&I  (the  CIFs).  in 
exchange  for  shares  of  the  Marshall 
Funds.  Inc.  (the  Funds),  an  open-end 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
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(the  1940  Act),  for  which  M&J  arts  as 
invftstnient  adviser.  ciistotJian.  .iiid/or 
shareholder  servicing  agent,  in 
connodion  with  the  lermination  of  si».  h 
(.IFs.  provided  that  the  following 
..ondiHons  and  the  general  .:onditiot)s  of 
Set  lion  III  below  are  met: 

(a)  No  snies  commissions  or  othi>r  f.>»>s 
.i'-f.  piid  by  the  Client  Plans  in 
«.onne{,iion  with  the  pun  base  of  Fniid 
shares  through  the  in-kin,l  transfer  of 

f -IF  ass«.'ts  and  no  redemption  fees  are 
paid  in  connection  with  the  Si^le  of  snrh 
shanks  by  the  Client  Pl.uis  to  the  Fnnds. 

(b)  Each  Client  Plan  re<:eives  shares  of 
a  Fund  which  have  a  total  nel  asset 
x'-.iiw.  that  ise()iial  to  the  value  of  th.' 
Client  Plan's  pro  rata  share  ofthe  as^s,-ts 
of  the  CIF  on  the  dale  ofthe  transfer, 
based  on  the  current  market  value  of  the 
ClF's  assets,  as  determined  in  a  single 
vnhi.itidii  performed  in  the  same 
moiH,-,  ,.t  the  close  ofthe  s.nne  busioess 
day,  'isnig  independent  sourr;es  in 
accordance  with  Rule  17a-7(b)  ofthe 
.Securili,?s  and  Fx.:hanger:omrri!ssion 
i.Mnii.T  (be  1940  Act  and  th.'  pro,-,>,iurMs 
esl.iblislied  by  the  Funds  for  the 
v.iliMfion  of  such  as'iets.  Such 

proi  i:Jures  must  mtpiin.^  tbat  ,iM 
securities  for  vvhie:h  a  curriii't  mnrk-j 
prio;  cannot  I)e  obtair,r..i  by  refen,-ni:e  »o 
the  l.isi  sriie  price  for  fransa<  fions 
r<5i)ort«d  on  a  nn.oi^ui.'.'d  sei  iinti^'s 
-X.  b.ii;oe  or  NAJ^DAQ  be  valued  ba.v  d 
.Jios!  currini! 
ndc'^t  bid  and  Imvest  cnrrcm 
iM<!en'.>i..!,.„t  offer,  as  ofthe  c.'.Kse  of 
I...k;.!-ss  on  the  Friday  pre<;e(ii,;^.  tl.*; 
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transaction  in  ac.:ordanc  e  with  Rule 
17a-7(b)(4); 

(2)  The  price  of  each  such  se<;uritv 
involved  in  the  transaction;  and 

(3)  1  he  identity  of  each  pricing 
servu:e  or  mark-:!  maker  consulted  in 
defemn.iing  ;h,,  -.alue  of  such  se«;urities 

(e)  I- or  all  suhsequenf  tnp.sf.'rs  of  CFF 
assets  to  a  Fund  following  the 
public;:!  ion  of  this  proposed  exemption 
m  the  federal  Register,  MAI  sends  by 
regular  mail  to  the  Sen  on d  Fiduciary  no 
l.-.ter  than  90  days  after  completion  of 
each  trni-sfer  a  written  confinnation  Ihit 
contains  tlie  following  information: 

(1)  The  number  of  CJF  units  held  by 
ihr.  Client  Plan  immediately  btfonj  tiie 
transfor  lh,>  r.;!at.,d  per  uii.t  value,  and 
•lie  total  doll.ii-  amount  ofsuch  (IV 
•  iniis;  and 

[2]  The  o-uiiij(rr  of  sbaies  i.i  the  Funds 
that  are  held  b\  the  Client  :^I,in 
rollo\vii)g  the  iransf...",  the  .-.plated  ,)... 
sham  net  asset  value,  and  tiie  total 
dollar  amount  of  sur  b  shanks. 

(0  The  (  oi'ditions  set  forth  in 
pam-raphs  fe),  (f)  ,md  (I)  oi  .S(v-ti„n  11 
below  are  satisfied. 

Section  II     Fxeniplion  for  Receipt  of 
r«!«>s 

Iflheexruvition  isgran!.;.!   Il„. 


on  an  average  of  the  !ii 
indfp 


ue,.k<-.;.!()f!beCfFlr.M;sf.  . 
•  iefeniined  on  the  ImsIs  r)f  r(.M:,ou..bl.. 
m<itiirv  rr,„ii  at  b-nst  llir.»esomt.<-s  tb^.l 
ar.'!>r.jJ;-r-dea!(!rsor:)ric:ii:;sej- h-,^ 
'.'dependiMit  of  M.^ii  " 

(' )  A  sec;ond  fiduci.nv  u-l,i,  is 
c!d.'P'>!fd..nt  of  and  m>.clatof  lo  .Vs.! 
(Ilir  Se^.ond  Fi.biciary)  reo'ives  a.iv.m.v, 

wnlt.nnotic.'ofthein  ki'idir.iPsfcrof 
.■'ss.'!:.o)fhoCIFsar.df;d!  wiilten 
ilis(  losiiroof  ii)forn:afioi)  i.ou.erning 
lb'' iMiiids  (i}ii:li;di!iga  current 
i'lospe.  Ills  for  each  of  t!io  Funds  and  a 
;.Mt.;,n.ii)t  des;.rii)ing  the  fee  sinicMuv) 
•■"!id,  on  the  bar.is  of  such  infoniintiou. 
anibori/us  in  wriling  the  in  kind 
Ir-iiisier  ofthe  Cilient  Pl.m's  CIF  avsots  lo 
a  «:nrresponding  Fund  in  exchieg!)  r,,,- 
shares  oltbf?  Fund. 

i<\)  For  all  si;h<nqt,fnf  tran-d.-rs  of  IJF 
•isse's  to  a  I'und  fulKnvnig  tie; 
p'ibli<;ntion  of  this  propo.'^ed  .'\.-npti.M 
in  the  Federal  Register.  MM  n^nds  by 
r-iguiar  mail  fo  each  affe,:t.;d  Cliri.t  Pl.-,;, 
n  writfon  conlirmafion,  not  later  than  M) 
•fays  af^er  completion  of  (be  tnmsdclion 
<  ontaining  the  following  infonnotioii: 
(1)  The  identity  of  each  se«:urity  that 
M/a.s  valued  for  purpases  ofthe 


r.'Sl.i.;tinns  ol  .s<i..t:ons  40H|a)  and  4l)(,(b) 
ofthe  Act  and  'he  s.u,,  tions  m.subiiH. 
from  (he  afipinalion  of  section  497r)'of 
the  Code  l)y  rfasnn  of  sni  iion  497'[(  )(i) 
(A)  tbrou-h  (I)  of  fb,:  Co.!.-.  shall  not 
apjilv  as  of  November  20.  1992.  tO'  (1) 
"Ihe  mceipi  of  fros  by  Mxl  irr.m  l.'in 
f-imdsferailing  js  an  iov.>st,tic!,t 
ii'iviser^o  ti;e  Fun.ls  11,  counecl„;n  with 
lb<  .'iv.s'meiM  by  ibr  l.Iient  Pl.tns  i,i 
sli;;i.-s  oi  the  luniJs,  and  1.1]  fbn  n-.  --irit 
fmd  proposed  retention  of  fees  by  Mftl 
Iroin  tile  Funds  \or  actmg  .-s  cu.stodian 
•md  .sh.trcboider  servu  ing  agent  to  t'le 
i'unds  IS  Weil  as  tor  any  otbi,r  services 
5o  Ihe  Funds  which  are'not  investm.mt 
•■idvi.sory  services  (i.e.  '.scrondcry 
servietjs")  in  conniction  with  ii;e 
investment  by  in.-  Client  Piaiis  in  si-.a.vs 
ol  the  i'niids,  provided  Ihpt  the 
following  conditions  and  th.»gen.>r;d 
'  nnditions  01  Section  m  are  met; 

(.1)  No  s,)l.'s  commissions  aie  p,ud  by 
IbeClMMit  Plans  in  (onneciion  with  ihe 
imnbase  or  sale  of  sbaies  of  die  :-ends 
and  no  redemption  fees  are  jjjid  in 
conn.>(.-tion  wilii  the  s;ile  of  slians  by 
the  Client  Plans  fo  the  Funds. 

(b)  The  })rii  e  p.'^cj  or  receiv.-.j  ijy  a 
Clieiit  Plan  for  shares  in  a  Fund  is  the 
net  as.sel  value  |)or.shar.j  at  the  time  of 
the  tran^;a(  tion.  as  defined  in  Se<,fion 
IV(e),  .-md  is  the  same  prir^'  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 


(«.)  Neither  MM  nor  an  afniiafe. 
incluoing  any  oftM:er  cr  dirctor  of  MAI 
pun. bases  or  .s«dls  shares  of  ihe  Funds 
to  any  Client  Plan. 

(d)  Earl!  c:  ent  Plan  re.«ives  a  cnj.lil 
eilner  throue.h  ,;ash  or  the  p.in:hase  of 
adortmnal  .shan-s  ofthe  Funds  pur^.,.i„. 
to  an  annual  election  made  by  the  Client 
P  an  of  sn,  h  Pl..ns  proportionate  shar,> 
ol  ail  fees  ..hnn^ed  (o  the  Funds  by  MM 
lor  iinest,r;enf  .i.Ki-jury  servi.;c»i.  witb.n 
no  mure  trino  one  business  day  oi  tb.' 
ix'fx'ipt  of  such  fees  by  MM. 

(<")  The  combined  total  of  all  Ich>s 
retx-iv..d  bv  Km  for  the  provision  oi 
servi;-j's  lo  a  f:nen:  Pjr-n,  and  in 
connection  wiib  tb-  pr-jvision  of 
servicns  to  the  Funds  in  which  the 
'  bent  Plan  m.jy  jnvist.  am  not  in  excss 
ol    mason;  bl,'  compensation"  within 
the  meaning  of  soj.lion  40a(bl(2|  of  the 
Af.t. 

(0  M>\J  (joes  rot  n-i  I'iveany  hif>, 
Ijavable  pur-:,ianl  to  Rule  12b-l  und.:r 
l.u-  1940  A,,t  in  connection  with  the 
Iransactions. 

(::)Th.'Cii.,,iPl:,ns;rre!:ot..,:,.,!oy,v 

'""••<"  P';-"'^  >poi:;ored  or  mainlai..ed 
by  M\I 

ib)  Tbe  .Sr,,,..i,|  !-i,l..,.,;,ry  n!.:eives  bill 
and  (h'lailed  written  disc  losum  ol 
ni'ornution  coiu,.rninu  the  lundv 
bncluding  .1  ,u:Tent  pro  .pectus  lor  e....|. 
o.  Pie  lend:,  .le.d  si.jtemenf  de.s.:rib,n,. 
I!.'  (i  e  slnu::::re)  m  advana^  nt  any 

nn estmiml  by  the  (.!i.<n:  Plan  in  a  Fu.ui 
^  (i)Onfli:.-basi.softbt-  information 
•  ■  .sfjd.M  d  .ibove  in  paragraph  |ii).  !n>« 
•><roMd  F:du.  i.'.vai:(bori:'.es  in  w,iii„=. 
Ill"  inves'meut  ofas.seisol  the  (i, ent 

I  in  in  e,v:b  iMriicnlnr  Fund,  ti.e  fcs  to 
•"■  IM'.d  hy  SH,,!i  I'unds  to  MS,I.  and  ih.- 
l>i:rt  Mase  o!  additioi'al  sl.ares  ul  a  Fn.irj 
In  me  Client  I'ian  H.lh  the  fciis cmdit.-d 
'•■'diet.li.Tii  i'ian  by  .VUI. 
Ij)  All  authori/.atioiis  ma(.'e  by  ,1 

dm  iary  r.^naKting  inves(i,„;.,i.s 


Sc.  ..-nd  r 

m;  i  I'lij.d  :imj  itie  foes  paid  to  M.1I  .ire 
s'  iii"ct  to  an  annual  re3i;t!»oti2.jiion 
wherein  any  :>u.Ii  prior  aiilhorix^ition 
i--f':rred  lo  in  par,;grapli  (1)  .sb.-il;  [,.. 
t'Tiu.naideat  wilii)v  tneCiieni  Plan 
w  ilbouf  fienal'y  to  the  Client  Plan,  upmt 
n!'^-.;)t  by  MM  of  writlen  not.(  e  ol 
''-••-illation  A  io.--;..  express!,  providing 
an  oli.'ction  lo  terminate  die 
audionzatjon  de.scribed  in  par.jgraidi  (i) 
above  (;be  rcMj.inati.m  Forml  with 
H.si.iictions-  on  Ibe  use  ol  the  fo-m  must 
be  supplied  to  the  .Second  Fidociarv  eo 
less  tlian  annually.  1  be  insf ructions  for 
lb'.-  liiriniiiation  Form  must  iiM:hide  the 
(oIloAing  infonnalion: 

(inbeaiitJiorizalion  ;s  terminable  .i| 
will  by  the  d-ent  Plan,  without  penalty 
to  the  Client  Plan,  upon  re<»ipt  by  MAI 
of  written  iiotii»  from  the  Se«:«)nd 
Kidiici.irv;  and 
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(2)  Failure  to  return  the  Teiroination 
Form  will  result  in  continued 
authori2ation  of  M&I  to  engage  in  the 
transactions  described  in  paragraph  (i) 
on  behalf  of  the  Client  Plan. 

(k)  The  Second  Fiduciary  of  each 
Client  Plan  invested  in  a  particular 
Fund  receives  full  written  disclosure,  in 
a  statement  separate  from  the  Fund 
prospectus,  of  any  proposed  increases  in 
the  rates  of  fees  charged  by  M&I  to  the 
Funds  for  secondary  services  (as  defined 
in  Section  IV(h)  below)  at  least  30  days 
prior  to  the  effective  date  of  such 
increase,  accompanied  by  a  copy  of  the 
Termination  Form,  and  receives  full- 
written  disclosure  in  a  Fund  prospectus 
-  or  otherwise  of  any  increases  in  the 
rates  of  fees  charged  by  M&I  to  the 
Funds  for  investment  advisory  services 
even  though  such  fees  will  be  credited 
as  required  by  paragraph  (d)  above. 

(1)  All  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
dealings  with  other  shareholders  of  the 
Funds. 

Section  III — General  Conditions 

(a)  M&I  maintains  for  a  period  of  six 
years  the  records  necessary  to  enable  the 
persons  described  below  in  paragraph 
(b)  to  determine  whether  the  conditions 
of  this  exemption  have  been  met.  except 
that:  (1)  a  prohibited  transaction  will 
not  be  considered  to  have  occurred  if. 
due  to  circumstances  beyond  the  control 
■  of  M&I,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  (2)  no  pnrty  in  interest  other  than 
M&I  shall  be  subject  to  the  civil  penalty 
that  may  be  assessed  under  section 
502(i)  of  tilt?  Act  or  to  the  taxes  imposed 
by  section  -4')75  (a)  and  (b)  of  the  Code 
if  the  records  are  not  maintained  or  are 
not  availabln  lor  examination  as 
required  by  p.ira^raph  (b)  below 

[b)  (1)  E\(  ept  as  provided  in 
paragraph  iiiit,!)  and  notwithstanding 
nnv  provi.-,.')iis  ri  section  504  (a)(2)  and 
.   (b)  of  the  At  t.  tiie  records  referred  to  in 
paragraph  (  d  are  unconditionally 
available  at  iiielr  customary  location  for 
examinalior.  during  normal  business 
hours  by — 

(i)  .-Xuv  ci  ily  aulhorized  employee  or 
represents  i  ve  of  llie  [department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fidiu  i.uy  of  the  Client  Plans 
who  has  aullitjrily  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
<]lient  Plans,  or  .nnv  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary. 


(2)  None  of  the  persons  described  in 
paragraph  (b)(l){ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
M&I,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV — DeHnitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "M&I"  means  the 
Marshall  &  Ilsley  Trust  Company  and 
any  affiliate  thereof  as  defined  below  in 
paragraph  (b)  of  this  section. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  sucli  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
inlluence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  shall 
include  the  Marshall  Funds,  Inc.,  or  any 
other  diversified  open-end  investment 
compenv  or  companies  registered  under 
the  1940  Act  for  which  M&I  serves  as  an 
investment  adviser  and  may  also  serve 
as  a  custodian,  shareholder  servicing 
agent,  transfer  agent  or  provide  some 
other  "secondary  service"  (as  defined 
below  in  paragraph  (h)  of  this  Section) 
whic.h  has  been  approved  by  such 
F'unds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospcM.tus  and  statement  of 
additional  inforrr.nlion,  and  other  assets 
h(,'k)n;-;ing  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liahili'ies  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shiirt-s. 

(tl  The  term  "re'.ilive"  means  a 
"reLjtive"  as  that  term  is  defined  in 
section  3(15)  ot  the  At;!  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(fi)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Sef.ond  Fiduciary" 
means  a  fiduciary  oi  a  Client  Plan  who 
is  independent  uf  and  unrelated  to  M&I. 
For  purposes  of  this  t-xemption,  the 
Second  Fiduciarv  will  not  be  deemed  to 
be  irjdependent  of  v.nd  unrelated  to  M&I 
if: 


(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by.  or 
is  under  common  control  with  M&I; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  M&I  (or  is  a 
relative  of  such  persons); 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner  or 
employee  of  M&I  (or  relative  of  such 
persons),  is  a  director  of  such  Second 
Fiduciary,  and  if  her  or  she  abstains 
from  participation  in:  (i)  The  choice  of 
the  Client  Plan's  investment  adviser,  (ii) 
the  approval  of  any  such  purchase  or 
sale  between  the  Client  Plan  and  the 
Funds,  and  (iii)  the  approval  of  any 
change  in  fees  charged  to  or  paid  by  the 
Client  Plan  in  connection  with  any  of 
the  transactions  described  in  Sections  I 
and  II  above,  then  paragraph  (g)(2)  of 
this  section  shall  not  apply. 

(h)  The  term  "secondary  service"  ■ 
means  a  service  other  than  an 
investment  management,  inve.stment 
advisorv,  or  similar  service,  which  is 
provided  by  M&I  to  the  Funds. 
However,  for  purposes  of  this 
exemption,  the  term  "secondary 
service"  will  not  include  any  brokerage 
services  provided  to  the  Funds  by  M&I 
for  the  execution  of  securities 
transactions  engaged  in  by  the  Funds. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  {j) 
of  Section  II.  Such  Termination  Form 
mav.be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Client  Plan  and 
to  notify  M&I  in  writing  to  effect  a 
termination  bv  selling  the  shares  of  the 
Funds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by  M&I 
of  the  form;  provided  that  if,  due  to 
circumstances  beyond  the  control  of 
M^tl,  the  sale  cannot  be  executed  within 
one  business  day,  M&I  shall  have  one 
additional  business  day  to  complete 
such  sale. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  November  20. 1992. 

Summary  of  Facts  and  Representations 

1.  Marshall  &  Ilsley  Trust  Company 
(M&I  Trust)  is  a  Wisconsin  corporation 
with  its  principal  offices  located  at  770 
North  Water  Street,  Milwaukee, 
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VViscon.sin.  and  is  a  subsidiary  of 
Marshall  &  Ilsley  Corporation  (M&I 
Corp.),  a  bank  holding  company.  M&I 
Corp.  and  various  affiliates  (referred  to 
herein  as  "M&r'),  serve  as  trustee, 
directed  trustee,  investment  manager,  or 
custodian  for  approximately  1 ,163 
employee  benefit  plans.  As  of 
September  30,  1992,  M&I  had  total 
assets  of  approximately  $25.3  million 
and  total  assets  under  management  of 
approximately  S4.86  billion 

M&I  represents  that  its  status  as  a 
fiduciary  with  investment  discretion  for 
n  Client  Plan  arises  out  of  its 
relationship  as  a  trustee  or  investment 
.  manager  for  such  Plan,  but  does  not 
result  from  the  rendering  of  any 
investment  advice  to  a  Plan  fiduciar\' 
that  has  investment  discretion  for  the 
Client  Plan.  As  a  custodian  or  directed 
trustee  of  a  Client  Plan.  M&I  has  custody 
ot  Plan  as.sets,  collects  all  income 
performs  bookkeeping  and  accounting 
ser\  ices,  generates  periodic  statements 
of  account  activity  and  other  reports, 
nnd  mokes  payments  or  distributions 
from  the  account  as  directed.  However 
M&I  has  no  duty  as  custodian  or 
directed  trustee  to  review  investments 
or  make  recommendations,  acting  onlv 
as  directed  by  an  authorized  Second   " 
Fiduciarv. 

The  Cfient  Plans  include  various 
pension,  profit  sharing,  and  stock  bonus 
plans  as  well  as  voluntary  employees' 
beneficiary  associations,  supplemental 
unemployment  benefit  plans,  simplified 
employee  benefit  plans,  retirement 
plans  for  self-employed  individuals  (i  e 
Keogh  plans),  and  individual  retirement 
accounts  (IRAs).'^  M&I,  in  its  capacity 
as  a  fiduciary  of  the  Client  Plans,  may 
exercKse  investment  discretion  for  all" or 
a  portion  of  he  a.s.sets  of  such  Client 
Plans. 

2.  M&I  requests  an  exemption  for 
mvestments  in  a  Fund  which  occur 
through  an  in-kind  transfer  of  a  Client 
Plan's  pro  rata  share  of  assets  from  a 
terminating  GIF  to  a  corresponding 
Fund  in  exchange  for  shares  of  such 
Fund.'-«  M&I  also  requests  an  exemption 
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M&I  stales  thai  only  pension,  profit  sh.irins  ^'nd 
Keogh  plans  were  invested  in  the  CIKs  at  the  time 
'It  the  transfers  of  assets  from  the  ClFs  to  the  Funds 

"  M&I  is  not  requesting  an  exemption  for  anv 
investment  in  the  Funds  by  the  M&I  Plans  M&I 
represents  that  the  M&I  Plans  may  acquire  or  s-ll 
shares  of  the  Funds  pursuant  to  Prohibited 
Iransadion  Exemption  77-3  (RTE  77-3  42  FR 
1H7.34.  April  8.  1977).  PTE  77-3  permits  the 
a<(|ms.tion  or  sale  of  shares  of  a  registered,  open- 
ond  mvestmem  company  by  an  employee  benefit 
plan  covering  only  employees  of  such  investmem 
company,  employees  of  the  investment  adviser  or 
principal  underwriter  for  such  investment 
a.m[)any.  or  employees  of  any  affiliated  person  (.is 
defined  therein)  of  such  investment  adviser  or 
principal  iinderwriler.  provided  C«nain  conditions 
.irr  met.  1  ho  Dep.irtment  is  expressing  no  opinion 


for  the  receipt  of  fees  from  the  Funds  in 
connection  with  the  investment  of 
a.ssets  of  a  Client  Plan  (including  any 
assets  of  a  Client  Plan  which  were  held 
m  a  terminating  CIF)  for  which  it  acts 
as  a  trustee,  directed  trustee,  investment 
manager,  or  custodian,  in  shares  of  the 
Funds  in  instances  where  M&I  is  an 
investment  adviser,  custodian,  and 
shareholder  servicing  agent  for  the 
Funds.  The  exemption  would  include 
Client  Plans  for  which  M&I  exercises 
investment  discretion  as  well  as  Client 
Plans  where  investment  decisions  are 
directed  by  a  Second  Fiduciar\' 

The  Client  Plans'  pro  rata  share  of  fees 
paid  by  the  Funds  to  M&I  for  investment 
advisory  ser\'ices  are  credited  to  the 
Client  Plans,  in  accordance  with  the 
conditions  of  the  proposed  exemption 
(as  discu.ssed  in  Item  7  below)  with 
respect  to  the  assets  of  the  Client  Plans 
involved  in  Fund  investments  Any 
amounts  received  by  M&I  for  serving  as 
a  custodian  and  shareholder  servicing 
agent  of  the  Funds  are  also  currently 
credited  to  the  Client  Plans  to  the  eMent 
that  such  amounts  exceed  M&I's  direct 
expen.ses  for  providing  the  service  to  the 
Funds.  However,  M&I  proposes  to  retain 
such  fees  in  the  future.  All  investments 
in  the  Funds  are  made  by  M&I  pursuant 
to  an  initial  written  authorization  and 
an  annual  reauthorization  of  the 
investment  by  the  Second  Fiduciarv 
M&I  invests  assets  of  a  Client  Plan  in 
any  of  the  Funds  for  which  it  has 
received  prior  written  authorization  tor 
such  investment  from  the  Second 
Fiduciary  during  the  period  thai  tl-.c 
authorization  is  effective. 

3.  The  Funds  are  a  Wisconsin 
corporation  organized  as  an  open-end 
investment  company  registered  under 
the  1940  Act.  The  Funds  currentlv 
consist  of  five  Funds  or  "portfolios", 
each  having  a  separate  prospectus  aiid 
representing  a  distinct  investment 
vehicle.  The  shares  of  each  Fund 
repre.sent  n  proportionate  interest  in  the 
a.ssets  of  that  Fund.  The  existing  Funds 
include  the  Marshall  Monev  Market 
Fund,  the  Marshall  Govemmeni  Income 
fund,  the  Marshall  Intermediate  Bond 
Fund,  the  Marshall  Short-Term  Income 
Fund,  and  the  Marshall  Stock  Fund. 
M&I  states  that  additional  Funds  mav  bo 
established  in  the  future.  Sharivs  of  the 
Funds  are  offered  and  sold  to  eligible 
investors.  Certain  shares,  identified  by 
each  prospectus  as  Trust  Shares,  are  " 
offered  to  trust  accounts  of  M&I  as  a 
means  of  acquiring  an  interest  in  a 
diversified  porfolio  of  investments  M&I 
states  that  the  Trust  Shares  ar«  offered 


to  M&I  s  trust  customers,  including  the 
Lhent  Plans,  under  terms  and 
conditions  which  are  at  least  as 
favorable  to  such  customers  as  the  terms 
and  conditions  involved  in  any  other 
class  of  Fund  shares.  If  the  proposed 
exemption  is  granted,  the  exemption 
would  cover  only  investments  b\  Client 
Plans  in  Trust  Shares.  Thus,  all  ' 
references  herein  to  the  transactions 
involving  the  Client  Plans  refer  only  to 
the  Trust  Shares  described  by  the 
prospectus  for  each  Fund      ' 

Investments  of  Client  Plan  assets  in 
the  Funds  occur  either  through  a 
transfer  of  assets  from  a  terminating  CIF 
the  dinjct  purchase  of  shares  of  the 
funds  for  a  Client  Plan  by  M&I  the 
transfer  by  M&I  of  Client  Plan  assets 
from  one  Fund  to  another  Fund  or  a 
daily  automated  sweep  of  uninvested 
ca.sh  of  a  Client  Plan  by  M&I  into  one 
or  niore  Funds  previously  designated  bv 
ifie  Client  Plan  for  sweeping  such 
cash.'"^  All  such  investments  for  the 
Client  Plans  are  made  pursuant  to  the 
Second  Fiduciary's  prior  written 
authorization  and  annual 
reauthorization  to  M&I  (as  described  in 
Item  H  below). 

frcr^^-'^*'/'^"'''  Securities  Corporation 
llbLJ  IS  the  principal  distributor  for  nil 
shares  of  the  Funds  including  Trust 
Shares  which  are  sold  to  the  Client 
Plans. '"  There  are  no  fees  for 
distribution  expenses,  pursuant  to  Ri,l,. 
12b-l  uniier  the  1940  Act.  paid  to  VSC 
with  respect  to  the  Trust  Shares  In 
.iddition.  M&I  does  not  and  will  not 
receive  fees  payable  pursuant  to  Rul.- 
12b-l  in  connection  with  transactions 
involving  any  shares  of  the  Funds  Tin- 
Trust  Shares  are  charged  for  certain 


in  this  proposed  exemption  regarcHng  whether  anv 
tran.sactions  with  the  Funds  by  ih«  M&I  Plan* 
would  lie  t  overed  by  PTE  77-3, 


•-  M.m  •■>.,:, -s  ih.,t  an  .lulomatt'd  sweep  ot 
i.!!ii!v.'s!..,J  ,.,sh  i.s  riirrenilv  available  ^s  a  -re.i:-. 
o  inyestnienl  by  the  Client  Plans  into  .•H.her  the 
M.irsii.,,1  Monrv  M.irket  Fund,  the  .Marshall 
(..lUTiimenl  In.  .mie  Fund,  and  the  Marsh„il  .Sho'!- 
("rr:i  luiornel-ur.d, 

"■■\< .  or.iing  to  the  Fund  prospen.is...   i-nro,,-.; 
n-,.,v  pi,r.  has-,,  shares  of  the  Funds  throuKh  M*| 
llrokeraKe  .Services.  Inc.  (M&I  Brokerage  Sen  ,.  .■■.] 
..n  .,f.,..„ie  of  MSI  Corp.  However,  the  inv.,lve:r,enl 
ol  M&I  Brokr-rage  Services  in  selling  Fund  sh-.r-s 
■  s  limited  to  transactions  through  Mai  •■rct.M:" 
.„  co.jnls-i.e,.  accounts  other  than  those  arrounts 
handled  by  M&I  Trust  or  other  M&I  affiliated  trust 
<..m,xin.cs,  M&I  repre.sems  that  purchases  .,nd  s,;;,.s 
of  Fund  .shares  for  all  M&I  trust  accounts,  in,  i„ri..;o 
'he  Cbent  Plar.,s.  are  handled  bv  M&I  trust  of-  n-s 
•I'Mling  dire(  lly  with  Federated,  the  Funds- 
distributor, 

In  addition.  M&I  Brokerage  Services  does  n<,i 
provide  ponfolio  execution  services  for  the  Funds 
M&I  stales  that  securities  transactions  for  a  Fond's 
portfolo  are  executed  by  broker-dealers  unr,.laled 
to  M&I  a.-id  do  not  generate  commissions  or  other 
f.'..s  10  M&I  Brokerage  .Services  or  any  affiliate  Th.. 
Department  notes  that  for  purposes  of  this 
exemption  the  term  -secondary  sc.-vice"  d.n^s  :i„t 
imlude any  brokerage  services  provided  to  the 
Fund*  by  M&I  for  the  execution  of  s« unties 
tran»»cllon«  engaged  in  by  the  Funds  (.se  ■  s, ,  tioa 
IV(h)dl>ove). 
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administrative  expenses  of  the  Funds. 
FSC  is  a  subsidiary  of  Federated 
Investors  (Federated)  which,  through 
other  subsidiaries,  acts  as  the  transfer 
and  dividend  disbursing  agent  for  the 
Funds  and  provides  certain  personnel 
and  administrative  services  for  the 
Funds.  Federated  and  its  subsidiaries 
are  unrelated  to  M&I.  However,  M&I 
Trust  is  the  custodian  for  the  securities 
and  cash  of  the  Funds  and  Marshall 
Funds  hivestor  Services  (MFIS),  another 
affiliate  of  M&I  Corp.,  is  the  shareholder 
servicing  agent  for  the  Funds. 

5.  MvStI  Investment  Management  Corp 
(M&I  Management),  a  wholly-owned 
subsidiary  of  M&I  Corp  .  sor\'es  as  the 
investment  adviser  for  the  Funds 
pursuant  to  investment  advisory 
agreements  with  the  Funds  (the 
Agreements)  which  allow  M&I 
Man3;;cment  to  receive  monthly 
investment  advisory  fees  based  on  a 
percentage  of  the  average  daily  net 
a.ssets  of  each  of  the  Funds.  Tlie 
Agreements  and  the  fees  received  by 
M&I  Management  are  approved  by  th-- 
Board  of  Directors  of  the  Funds  (the 
Funds'  Directors),  in  accord.ince  with 
the  applicable  provisions  of  the  1949 
Act.  Any  changes  in  the  feus  are 
approved  by  the  Funds'  Direv:tors.  All  o' 
riie  Funds'  Directors  are  independent  of 
Mitl. 

G.  I'nor  to  November  20, 1992.  M&I 
t;eiie,rr.!Iy  invested  assets  of  Client  Puin-, 
tor  which  it  acted  as  a  trustee  with 
investment  discretion  in  a  series  of  CIF,-. 
In  addition,  certain  Client  Flans  where 
liivcstnient  decisions  art;  directed  by  a 
.Second  Fiduciary  generally  used  a;i  M.^1 
ClFoS  an  investment  option  for 
indivulual  accounts  in  the  Client  Plans 
However,  on  Friday,  November  2(1, 
1902,  M&I  terminated  three  of  its  Cli's— 
the  M&I  Employee  Benefit  Money 
Mirko!  Fund,  the  M&I  Employee  Beiivfit 
Bond  Fund,  and  the  M<J  Employee 
Benefit  Stock  Fund.  The  a.s.sets  in  the  .«:• 
CH-  s  were  transferred  to  the  Marshal! 
Mofiey  Market  Fund,  the  Marshall 
Intermediate  Bond  Fund,  and  thj 
Marshall  Slock.  Fund,  respectively.  Fat.h 
CIF  transferred  its  assets  to  the 
corresponding  Fiuid  in  excl  imga  fnr 
Trust  Shares  of  that  Fund  at  the  tho.i 
current  market  value  of  the  CIF  assets. 
in  accordance  with  Rule  17a-7  under 
the  1940  Act  (as  discussed  belou).'^  Tf 


■'Kule  17a-7  |)ermii;>lrdi>saclion:>  iw-'wivi- 
uiv.'.il.iicnl  FuRtls  thai  use  the  same  I'lvpslnipi'i 
..i.iier,  subject  to  certain  conditioivs.  Rulp  17.«-7 
rtyjinres.  aniong  other  lhin)(s.  that  such  transacla>~  ^ 
be  effrcip'i  at  the  "indepeodent  current  market 
{If It  e"  for  each  security,  involve  or!y  securiiies  to- 
whirh  market  quotations  are  readily  avaiUbie. 
i.-ivulve  no  brokera^  co(nini»ions  or  other 
ri"it,jnefation,  and  comply  <*>th  valuation 
p.-irpri'i-os  idop'pd  by  'he  botrd  of  diri"_ia<-so<  <('- 


CIFs  were  liquidated  and  the  Trust 
Shares  wrere  distributed  to  the  Client 
Plans,  subject  to  the  prior  written 
consent  of  the  Second  Fiduciary  for  the 
Client  Plan.  Any  Client  Plan  that  had 
not  provided  prior  written  approval  for 
the  transfer  of  its  CIF  assets  to  tie 
Fund  >,  by  the  deadline  set  for  such 
approvals.  re<»iived  a  cash  distrir.Hition 
of  its  pro  rata  sh^re  of  the  CIF  assets  no 
later  than  Friday,  Novemlier  20.  1992. 
pr(v:f;ding  the  transfers 

The  assets  of  the  CIFs  were  mv'ewed 
hv  M&I  Management  as  investment 
advH'M  lo  the  Funds,  in  coordination 
with  Federated  Administrative  Services 
(FAS),  the  Funds'  third  parly 
adniiiiislrator.  to  dotern!;no  that  '!ip 
assi;'s  were  appropriate  investments  for 
the  corresponding  Fund,^.  FAS  created  a 
portiolia  accounti.ig  systpm  to  track  th- 
socuntifts  to  li'^  .acquired  by  the  Fui'.ds. 
Prtor  to  till' !   :nsfer  of  CIF  a,-s>>ts  to  the 
Funds,  tilie  f  .uds  did  not  hold  r.tiy 
Si^ciirities  or  oth^-r  asse's  (?K<'.ept  cash  or. 
as  ;n  the  ui.se  ol  the  M,'rshdl  Mn.'py 
Nt  irke!  ti'^nri.  U  S.  Treasury  Bills. 

lae  trajisfer  tratisactions  occtirrtid 
using  market  v:ducs  as  of  the  close  of 
business  on  Friday.  Novemlicr  20,  1992. 
I'he  sociiritics  transferred  from  liiv.  CIFs 
\v(;rL  the  same  as  the  securities  received 
!)y  the  Himds.  The  applicant  states  that 
til-;  value  of  thi'  securities  was 
diitt-raiined  in  a  single  valuation  by  M&I 
as  investment  adviser  for  the  Funds,  In 
aucord  «u;e  with  the  requirement  of. 
K-.ile  17tt-7(ii)  that  transactions  be 
itlfei  tujal  the  "ituhTpenuent  current 
n-irLcl  prici?"  of  the  securities.  The 
v.Tliia'ion  of  tl.J-  iecuritius  vjdS 
pci  lor'Tifd  in  the  same  manner  fo:  both 
till'  CiFand  the  corresponding  Fund  at 
tiie  close  of  the  .same  busine.ss  d.iy. 
SpsH.incally.  as  required  by  the  Kule, 
si;curifies  listed  on  exc;b.anges  were 
valued  Et  their  closing  prices  on  Friday. 
Nove!;:ber  20.  and  imiisted  secajrities 
were  valued  based  on  the  average  of  bid 
and  ark  quotations  at  tiie  close  oi  the 
market  on  Friday,  Not'omber  20. 
ohtauiad  from  three  brokers 
indept^ideiit  of  M&I.  Any  fees  charged 
hy  the  indepei:dent  brokers  for  the  bid 
r.nd  ask  prices  were  paid  by  M&I. 

Kai.'n  Client  Plan  that  approved  the 
CiF  asset  transfers  to  the  Funds  received 
<*  :(,ouat  statements  describing  the  asset 
trnpsft;rs  either  in  niid-December  1992. 
if  Such  Flans  were  0!i  a  monthly  account 
s:  it'rrnent  st:hedule,  or  mtd-january 
199:t,  if  such  Plans  were  on  a  quarterly 
a(  I  uii'if  statement  schedule.  The 
statements  showed  the  disposition  of 
the  CIF  units  from  the  Client  Plan 
a'.cfjiint  :>nd  the  acquisition  by  tiie 


account  of  Fund  shares,  both  posted  as 
of  Monday,  November  23, 1992.18  This 
information  provided  the  affected  Client 
Plans  with  written  confirmation  of  the 
number  of  CIF  units  held  by  the  Client 
Plan  immediately  before  the  transfer, 
the  related  per  unit  value  andlhe  total 
dollar  amount  of  such  CIF  uiiitsas  well 
as  the  number  of  shares  of  the  Funds 
held  hv  the  Client  Plan  following  the 
transfer,  the  related  per  share  net  asset 
valwe,  and  the  total  dollar  amount  of 
such  sharf;s. 

Thus,  the  applicant  represents  that  as 
of  November  23. 1992,  Client  Plans  that 
were  formerly  invested  in  the 
tcrininated  CIFs  held  Trust  Shares  of  the 
I  orresjio.iding  Funds  which  were  of  the 
■^^air.i^  vali'j.  based  on  the  Client  Plans' 


pro  rafa  share  of  the  underlying  market 
\  iliie  of  the  securities  transferred  to  the 
Funds,  as  their  assets  in  the  CIF  as  of 
;'.e  vl  <sf;  of  business  on  Friday, 
November  20,  1992.  M&I  represeiiis  that 
f I:j  other  CIFs  may  be  terminated  in  th« 
f:'ure  and  that  all  such  terminations 
.iid  sibsequcnt  transfers  of  CIF  assets 
tor  Trust  Shares  of  the  Funds  will 
f ')!:ip!y  with  Rule  17a-7  as  described 
ahovt!  ;;t!d  the  conditions  of  this 
proposed  exemption.''' 

My.I  states  that  for  all  subsequent 
transfers  of  CIF  assets  to  a  Fund 
follov.ir.L;  the  publicatiori  of  this 
proposed  exempfinn  in  the  Federal 
Rt'gisler.  M&I  will  send  by  regular  iiiai! 
to  each  affected  Client  Plan  a  written 
fonRrniation,  not  later  than  30  days 
after  lOiepletion  of  the  transaction, 
c:ontainiiif;  the  following  information; 

(1)  The  identity  of  each  secuiity  that 
\v:=s  valued  for  purposes  of  the 
'raa-iactif.n  in  accordance  with  Rule 
17a-7(b)}4). 

(2)The  prii:e  of  each  such  security 
involved  in  the  transaction;  and 

{?.)  i  he  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities. 
.Securities  which  .ire  valued  in 
.-.(.(.ordance  with  Kule  I7u-7(b)(4)  are 


iruH.i'rt;ant  co.-nfwnv  to  ensure  thai  all  reO'jIrf'nK'nK 


'"'■lh?«[.|)liuuil  lirt.s  (icuvided  the  followmi; 
•;■«  inipit':  ,\s.iiiinp,T  Clipnt  Plan  held  12.S(H)  iiimIs 
(it  the  MSI  Knii'IovRP  Henefit  Stock  Fund  prior  lo 
ihe  as<!«l  tran.sfers.  The  .iccount  .-ilalprnpnt  showpd 
a  di-.po.';it!nn  nf  12.506  units  ol  M.%1  Emplnjtw 
ll,-(ipfi!  Sd'ck  Kiind.  .-"t  a  value  of  S72.08  [>er  unit, 
on  November  21.  1992.  with  total  proceeds  of 
SOOl  .4:12.1  B.  The  .slatpment  also  showed  a  piirch.iu- 
on  thst  .iwrTip  date  of9n.l4T218  shares  of  the 
Mar  'v.ili  S.ix:k  l-'und.  the  Fund  corresponding  lo 
Ihp  NfAi  Employee  Benprit  Stock  Fund,  at  $10  ppr 
share.  <i!  a  tolalco.st  of  $901,432.18,  the  same 
anioiini  as  the  proceeds  of  the  disposition  hvm  !hf 
V.s!  Employee  Benefit  Slock  Fund. 

'"On  Friday.  Oclohpr  I.  1993,  M&!  terminated  Ihp 
M&I  Dividend  Fund  and  transferred  its  assets  upon 
vvri''pr  app.'oval  from  the  investors  to  a  new 
Marshall  Fund,  the  Marshall  Equity  Income  Fund. 
The  tran.sfer  of  assets  occurred  in  the  same  manner 
d»  the  asset  tran-ifers  which  occurred  on  N'o\'embpr 
::o.  I'wu. 
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securities  for  which  the  current  market 
price  cannot  be  obtained  by  reference  to 
the  last  sale  price  for  transactions 
reported  on  a  recognized  securities 
exchange  or  the  NASDAQ  system.  M&I 
states  that  such  securities  are  valued 
based  on  an  average  of  the  highest 
current  independent  bid  and  lowest 
current  independent  offer,  as  of  the 
close  of  business  on  the  Friday 
preceding  the  weekend  of  the  CIF 
transfers,  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  M&I 

In  addition,  for  all  m-kind  transfers  of 
CII-  assets  to  a  Fund  that  occur  after  the 
date  this  proposed  exemption  is 
published  in  the  Federal  Register,  M&I 
will  send  by  regular  mail  to  the  Second 
Fiduciary  no  later  than  90  days  after 
(  ompletion  of  each  transfer  a  written 
confirmation  that  contains  the  following 
information: 

(1)  The  number  of  CIF  units  held  by 
the  Client  Plan  immediately  before  the 
transfer,  the  related  per  unit  value,  and 
the  total  dollar  amount  of  such  CIF 
units;  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Client  Plan 
following  the  transfer,  the  related  per 
share  net  asset  value,  and  the  total 
dollar  amount  of  such  shares. 

M&I  believes  that  the  interests  of  the 
Client  Plans  are  better  served  by  the 
collective  investment  of  assets  of  the 
Client  Plans  in  the  Funds  rather  than  in 
the  CIFs.  The  Funds  are  valued  on  a 
daily  basis,  whereas  the  majority  of  the 
CIFs  are  valued  monthly.  The  daily 
valuation  permits:  (i)  Immediate 
investment  of  Client  Plan  contributions 
in  various  types  of  investments;  (ii) 
greater  flexibility  in  transferring  assets 
from  one  type  of  investment  to  another- 
and  (iii)  daily  redemption  of 
investments  for  purposes  of  making 
distributions.  In  addition,  information 
concerning  the  investment  performance 
of  the  Funds  will  be  available  in 
new.spapers  of  general  circulation  which 
will  allow  Client  Plan  fiduciaries  to 
monitor  the  performance  of  investments 
on  a  daily  basis  and  make  more 
informed  investment  decisions. 

7.  For  investments  in  the  Funds  on 
behalf  of  Client  Plans  subsequent  to  the 
transfer  of  the  CIF  assets  to  the  Funds 
where  the  assets  involved  were  not 
previously  invested  in  any  CIFs,  M&I 
currently  offsets  its  investment 
management  or  advisory  fees  for  as.sets 
invested  in  the  Funds  in  accordance 
with  one  of  the  methods  for  offsetting 
double  investment  advisory  fees 
described  in  Prohibited  Transaction 
Exemption  77-4  (PTE  77-^,  42  FR 
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18732,  April  8. 1977).2o  Consequently 
the  apphcant  represents  that  the  fee  ' 
structure  for  these  investments  complies 
with  the  fee  structure  under  PTE  77-4 
and  that  the  other  conditions  of  PTE  77- 
4  are  met.z'  However,  for  Client  Plan 
investments  in  the  Funds  with  respect 
to  assets  that  were  previously  held  in 
the  CIFs  prior  to  the  investment  of  such 
assets  in  the  Funds.  M&I  uses  the  fee 
stnjcture  (the  Fee  Structur«)  described 
below.  M&I  anticipates  using  the  Fee 
Structure  for  future  Client  Plan 
investments  in  the  Funds  where  the 
assets  involved  were  not  previously 
invested  in  the  QFs  if  the  Second 
Fiduciary  for  the  Client  Plan  elects  to 
u.se  the  Fee  Structure  in  lieu  of  the  offset 
or  credit  methods  prescribed  by  PTE 
77-4.  M&I  states  that  the  Fee  Structure 
preserves  a  Client  Plan's  existing  fee 
rates  for  investment  management 
.services  by  M&I  when  such  Plan  invests 
in  the  Funds  or  when  such  Plan's  assets 
are  transferred  from  the  CIFs  to  the 
Funds.  The  Fee  Structure  is  described  as 
tollows: 

(a)  M&I  charges  its  standard  fees  to  all 
the  Client  Plans  for  serving  as  a  trustee 
directed  trustee,  investment  manager  or 
custodian  for  the  Client  Plans."  All  fees 
are  billed  on  a  quarteriy  basis.  The 
annual  charges  for  a  Client  Plan  account 
are  based  on  fee  schedules  negotiated 
with  M&I.  For  example,  if  the  fee  is 
unbundled,  the  standard  charge  by  M&I 
to  a  Client  Plan  for  serving  as  a  trustee 
with  .solely  custodial  responsibilities 


-  'I'Tk  77-4.  in  (HTlinpnl  p;irt.  pprmit.s  the 
purchase  and  <„le  bv  an  employee  benefit  plan  cjf 
shares  ol  a  regi.s!erpd.  open-end  investment 
(.ompanv  when  a  fidiiciary  with  respect  to  the  plan 
IS  al.so  the  investment  adviser  for  the  investment 
f:i)mpflr,v.  pro\  idod  that,  among  other  things,  ihe 
plan  does  not  pay  an  investment  man.igcment 
investment  advisory  or  similar  fee  with  respect  to 
the  p,an  assets  invested  in  such  shares  for  the  entire 
period  of  st;ch  investment.  Section  11(c)  of  PTE  77- 
4  stales  that  this  condition  docs  not  preclude  ihe 
payment  of  investment  advisorv  fees  by  ihe 
investment  company  under  the  terms  of  an 
investment  advisory  agreement  adopted  in 
accordance  with  section  15  of  Ihe  Inveslmeiii 
C.omp..ny  Act  of  1940.  Section  11(c)  states  further 
thai  lh.sror;dition  does  not  preclude  pament  of  an 
ir.vestmeni  advi.sory  lee  bv  the  plan  based  on  lot.il 
plan  as.sels  from  which  a  credit  has  been  siit)tracted 
representing  the  plan's  pro  rata  share  of  investment 
advisory  fees  paid  by  the  investment  company. 

"  The  rtepartmeni  is  expressing  no  opinion  in 
ihis  proposed  exemption  regarding  whether  anv 
tran.sattions  with  the  Funds  under  the 
circ:imslances  described  herein  would  be  covered 
by  PTE  77-4. 

"The  applicant  represents  that  all  fees  paid  by 
Client  Plans  directly  to  M&I  for  serx  ices  performed 
by  M&I  are  exempt  from  the  prohibited  transaction 
provisions  of  the  Act  by  reason  of  section  408(b)(2) 
of  Ihe  Act  ar.d  the  regulations  thereunder  (see  29 
(>R  2550.408b-2).  The  Department  notes  that  to 
the  extent  there  arc  prohibited  transactions  under 
the  Act  as  a  result  of  services  provided  by  M&I 
directly  to  Ihe  Client  Plans  which  are  not  covered 
by  section  408(b)(2),  no  relief  is  being  proposed 
heroin  for  such  transaclion.s. 


vanes  from  17.5  basis  points  for  account 
assets  under  S5  million  to  5  basis  points 
for  account  assets  over  $75  million, 
subject  to  a  base  annual  charge  of  $1  500 
and  additional  charges  for  specific 
service.s.  Where  M&I  serves  as 
investment  manager  to  a  Client  Plan 
account,  depending  on  the  type  of 
portfolio,  the  charge  may  vary  from  30 
basis  points  up  to  80  basis  points.  This 
charge  is  separate  from,  and  would  be 
in  addition  to,  the  fee  for  custodial 
services  descriljed  above.  M&I  provides 
services  to  the  Client  Plans  for  which  it 
acts  as  a  trustee  with  investment 
discretion,  including  sweep  servic  hs  tor 
uninvested  cash  balances  in  such  Pliiiis. 
under  a  bundled  or  single  fee 
arrangement  which  is  calculated  as  n 
percentage  of  the  market  value  of  liie 
Plan  assets  under  management.  Thus,  m 
such  instances,  there  are  no  separate 
charges  for  the  provision  of  particular 
services  to  the  Client  Plans.  Howev.-r. 
for  Client  Plans  where  investment 
decisions  are  directed  by  a  Second 
Fiduciary,  a  separate  charge  is  assessi-d 
for  particular  sen,ices,  including  sweep 
services,  where  the  Second  Fiduciar\ 
specifically  agrees  to  have  M&I  provide 
such  ser\'ices  Jo  the  Client  Plan.^'  M&I 
states  that  in  many  cases  fees  charged  bv 
M&I  to  a  Client  Plan  are  paid  by  the 
Client  Plan  spon.sor  rather  than  bv  th" 
Client  Plan. 

(b)  M&I  Management  t:harges  Ihe 
Funds  for  its  services  to  the  Funds  as 
mvestment  adviser,  in  accordance  with 
the  Agreements  between  M&I  and  the 
Funds.  Under  the  Agreements.  M&I 
Management  charges  fees  at  a  different 
rate  for  each  Fund,  computed  ha.sed  on 
the  avemge  daily  net  assets  for  the 
respective  Fund.  The  fee  differentials 
among  the  Funds  result  frpm  the 
particular  level  of  ser\-ices  rendered  l>v 
M&I  Management  to  the  Funds. 

(c)  The  investment  advisory  and  other 
fees  paid  by  each  of  the  existing  Funds 
are  accrued  on  a  daily  basis  and  billed 
by  M&l  Management  to  the  Funds  at  the 
beginning  of  the  month  following  the 
month  in  which  the  fees  accrued.  The 
applicant  states  that  any  additional 
Funds  will  follow  the  same  monthly 
hilling  arrangement. 

(d)  At  the  beginning  of  each  month 
(pursuant  to  the  terms  of  the  applicable 
Agreements)  and  essentially 
simultaneously  with  the  billing 


-'See  DOL  Letter  rf.iled  .\ugust  1.  19H6  to  K.i(>-n 
S.  Plotkin,  Assistant  Director.  Division  of  B?nkinfl 
.Supervision  and  Regulation.  Board  of  Go\ernors  .il 
the  Federal  Reserve  System,  staling  the 
IJcpartmenfs  views  r^arding  the  application  of  ihe 
prohibited  transaction  provisions  of  the  Act  to 
sw^p  scnices  provided  to  plans  bv  fiduciarv  b,i..ks 
and  the  potential  applicability  of  certain  statulorv 
exemptions  as  described  therein. 
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described  in  (c)  above,  but  in  no  event 
more  than  one  business  day  following 
the  receipt  of  such  fees  by  M&l 
Management,  M&I  credits  to  each  Client 
Plan  directly  with  cash  sut:h  Plan's  pro 
rata  share  of  all  investment  advisory 
fees  charged  by  M&I  Management  to  the 
Funds  (the  Credit  Program).  In  addition. 
M&I  currently  credits  to  each  Client 
Plan  any  amounts  it  is  paid  for 
providing  custody  and  shareholder 
services  to  the  Funds  in  the  same 
manner  as  the  investment  advisory  fees 
but  only  to  the  extent  that  these 
amounts  exceed  M&I's  direct  expenses 
for  providing  such  services.  However, 
M&I  proposes  in  the  future  to  retain  any 
fees  received  by  M&I  from  the  Funds  for 
custody  and  shareholder  services  or 
Other  secondary  services.^* 

M&I  represents  that  the  credited  fees 
are  currently  paid  to  the  Client  Plan 
only  in  cash,  but  that  the  credits  may  be 
effectuated  in  the  future  through  the 
purchase  of  additional  shares  of  the 
Funds  pursuant  to  an  annual  election 
made  by  the  Second  Fiduciary  for  the 
Client  Plan.  The  purchase  of  the  shares 
will  occur  in  lieu  of  a  cash  credit  on  the 
same  day  that  such  credit  would  have 
been  paid  to  the  Client  Plan.  M&I  states 


2*  M&I  states  that  such  secondary  services  are 
distinct  Frorn  the  aerrices  provided  by  M&I  as 
trustee  lo  a  Qient  Plan.  Trustee  services  rendered 
at  the  Plan-level  include  maintaining  custody  of  the 
assets  of  the  Client  Plan  (including  the  Fund  shares, 
but  not  the  assets  underlying  the  Fund  shares). 
processing  bsnefit  payments,  maintaining 
participant  accounts,  valuing  plan  assets, 
conducting  non-discrimination  testing,  preparing 
Forms  5500  and  other  required  filings,  and 
producing  statements  and  reports  regarding  overall 
plan  and  individual  participant  holdings.  These 
trustee  servicM  are  necessary  regardless  of  whether 
(he  Client  Plan's  assets  are  invested  in  the  Funds. 
Thus.  M&I  represents  t  hat  its  proposed  receipt  of 
fees  for  both  secondary  ser%'ices  at  the  Fund-level 
and  trustee  services  at  the  Plan-level  would  not 
involve  the  receipt  of '  di>i:bie  fees"  for  duplicative 
services  to  the  Client  HUns  because  a  Fund  is 
charged  for  custody  and  other  services  relative  to 
the  individual  securities  owned  tiy  the  Fund,  while 
a  Client  Plan  is  charged  for  the  maintenance  of  Plan 
accounts  reflecting  ownership  of  the  Fund  shares 
and  other  assets. 

In  this  regard,  the  Department  notes  that  the 
combined  Iota)  of  all  fees  received  by  M&I  directU 
and  indirectly  from  the  Client  Plans  for  the 
provision  of  services  to  the  Plans  and/or  to  the 
Funds  should  not  be  in  excess  of  "reasonat>le 
compensation"  within  the  meaning  of  section 
408(bl(2)oftheAct. 

In  addition,  the  bet  that  certain  transactions  .ind 
fee  arrangements  are  the  subject  of  an 
administrative  exemption  does  not  relieve  a  Client 
Plan  fiduciary  from  the  general  fiduciary 
responsibility  provisions  of  section  404  of  the  Art. 
Thus,  the  Department  cautions  the  fiduciaries  of  the 
Client  Plans  invMting  in  the  Funds  that  they  have 
an  ongoing  duty  under  section  404  of  the  Act  to 
monitor  the  services  provided  lo  the  Client  Plans 
to  assure  that  the  (ms  paid  by  the  Client  Plans  for 
such  services  m  laasonable  in  relation  to  the  value 
of  the  senricw  provided.  Such  responsibilities 
would  include  determinations  that  the  services 
provided  ar*  no4  duplicative  and  that  the  fees  are 
reasonable  in  light  of  the  level  of  services  provided. 


that  the  fee  credits  were  iiritially  made 
in  cash  to  the  Client  Plans  so  tluit  no 
authoriations  for  crediting  fees  in  the 
form  of  additional  shares  of  the  Funds 
would  be  involved  at  the  time  of  the 
transfers  of  the  CIF  assets  to  the  Funds. 
All  decisions  regarding  the  use  of  the 
credited  fees  to  purchase  additional 
shares  of  the  Funds,  int  luding  annua! 
reauthorizations  for  such  credits,  will  be 
made  by  a  Second  Fiduciary  for  the 
ClienrPlan. 

The  Credit  Program  ensures  that  M&I 
does  not  receive  any  additional 
investment  management,  advi.sory  or 
similar  fees  from  the  Funds  as  a  result 
of  investments  in  the  Funds  by  the 
Client  Plans  1  luis,  M^f  r'-presents  that 
the  Fee  Structure  is  at  lH>st  as 
advantageous  to  the  Client  Plans  as  an 
arrangement  pursuant  to  the  conditions 
of  PTE  77-4  whereby  investment 
advisory  fees  paid  by  the  Funds  to  M&l 
Management  would  be  offset  or  credited 
against  Investment  management  fees 
charged  directly  by  M&I  to  the  Client 
Plans.  In  this  regard,  M&I  states  that  the 
Credit  FYogram  essentially  has  the  same 
effect  in  offsetting  M&I  Management's 
investment  advisory  fees  as  an 
arrangeftient  under  PTE  77-4,  section 
11(c).  allowing  for  a  credit  by  subtracting 
the  amount  of  such  fees  from  the 
investment  management  fees  charged 
directly  by  M&I  to  the  Client  Plans  (the 
Subtraction  Method).  M&I  states  further 
that  in  many  instances  the  Credit 
Program  is  more  advantageous  to  a 
Client  Plan  than  an  arrangement  using 
the  Subtraction  Method  because  under 
the  Credit  Program  a  Client  Plan 
receive*  a  credit  in  either  cash  or  shares 
on  the  same  day  (or  within  one  business 
day  after)  the  fees  are  received  by  M&I 
Management  from  the  Funds.  However, 
under  the  Subtraction  Method,  a  Client 
Plan  would  not  receive  a  credit  on  the 
same  day  (or  within  one  business  day 
after)  the  fees  are  paid  lo  M&I 
Management  from  the  Funds  if  the 
billing  period  for  services  to  the  Funds 
is  diffeient  than  the  billing  p>eriod  for 
M&I's  fiduciary  services  to  the  Client 
Plan.  The  Fee  Structure  with  the  Credit 
Program  allows  M&I  to  maintain  a  fixed 
fiduciary  fee  schedule  for  services  to  the 
Client  Plans  without  any  adjustments  in 
billing  for  such  services,  as  required 
under  the  Subtraction  Method.  M&I 
notes  that  the  Fee  Structure  also  allows 
the  Clitnt  Plan  sponsor  the  option  to 
pay  the  Client  Plan's  fees  to  M&I  for 
serving  as  a  trustee,  directed  trustee, 
inve.stment  manager,  or  custodian  and 
have  the  Client  Plan  receive  a  credit  of 


the  Plan's  probata  share  of  the 
investment  advisory  fees  paid  to  M&I.^' 

M&I  is  responsible  for  establishing 
and  maintaining  a  system  of  internal 
accounting  controls  for  the  Credit 
Program.  In  addition,  M&I  has  retained  - 
the  services  of  Arthur  Anderson  &  Co. 
of  Milwaukee,  Wisconsin  (the  Auditor), 
an  independent  accounting  firm,  to 
audit  annually  the  crediting  of  fees  to 
the  Client  Plans  under  the  Credit 
Program.  M&I  states  that  such  audits 
provide  independent  verification  of  the 
proper  crediting  to  the  Client  Plarss  of 
fees  charged  by  M&l  to  the  Funds  M&I 
states  further  that  information  obtjined 
from  the  audits  is  used  in  the 
preparation  of  required  Fmar=cia! 
disclosure  reports  to  the  Clieiit  Pinos' 
fiduciaries. 

By  letter  dated  November  6. 1992.  the 
Auditor  describes  the  procedures  that 
are  used  in  the  annual  audit  of  the 
Credit  Program.  The  Auditor  obtains:  (i)  - 
A  calculation  of  the  daily  actual 
balances  for  all  the  Funds  and  for  the 
total  Client  Plan  shareholders  of  such 
Funds;  (ii)  a  detailed  list  of  the  expenses 
charged  to  the  Funds'  shareholders  by 
type  of  ex{>ense;  and  (iii)  calculations  of 
the  total  expenses  charged  by  M&I  to 
each  Fund  which  are  reimbursable  to 
the  Client  Plans.  On  the  basis  of  such 
information,  the  Auditor:  (i)  Reviews 
and  tests  compliance  with  the  Credit 
Program's  operational  controls  and 
procedures  established  by  M&I:  (ii) 
verifies  the  daily  credit  factors 
transmitted  to  M&I  from  the  Funds, 
including  the  proper  assignment  of 
identification  numbers  to  all  Client  Plan 
shareholders;  and  (iii)  verifies  the 
credits  paid  in  total  to  the  sum  of  all 
credits  paid  to  each  Client  Plan.  The 
Auditor  recomputes,  in  total,  the  cash 
received  in  connection  with  the  credit 
of  each  Client  Plan's  expenses  to  ensure 
that  the  proper  amount  of  cash  was 
issued  to  the  Client  Plan.  Finally,  the 
Auditor  recomputes  on  a  test  basis  the 
amount  of  credits  received  by  selected 
Client  Plan  shareholders  of  the  Funds  to 
verify  that  such  credits  were  properly 
made.  In  this  regard,  the  Auditor  obtains 
a  listing  of  the  credits  paid  to  each 
Client  Plan  regarding  its  shares  in  each 
of  the  Funds  to  determine  that  the  total 
credit  paid  to  the  Client  Plan  by  M&I 
equals  the  total  amount  that  was 
required  to  be  credited.  At  such  time  as 
M&I  offers  Client  Plans  the  option  to 
have  the  fees  credited  as  additional 


-^  To  the  extent  that  the  Department  uf  the 
Treasury  determines  that  this  arrangement  should 
be  deemed  a  contrilMition  tjy  an  employer  to  a 
Client  Plan  of  the  credited  fees,  lite  Iramaction 
m\ist  be  examined  under  the  applicable  provisions 
of  the  Internal  Revenue  Code,  including  sections 
401(a)(4l.404and41S. 


^ 


.       F«..r..  Re^,  ,  v„,  ,,.  ^,  ,,,  ,  „^.,^^„^^    ^_  ^^ .  ^_^^  ^  ^^^^^^ 


Fund  shares,  the  Auditor  will  also 
rviron7puf(;  the  number  of  Fond  sh.(r«>s 
issued  to  the  Client  f  lajis  to  ensure  ibaf 
ea(;h  Client  Plan  rcsivetl  the  pmper 
nil  miier  of  shares. 

In  the  event  either  the  in'i'mal  sudit 
oy  M&I  or  the  indeperd^nf  audit  hy  the 
Auditor  identifies  thr.t  .in  error  has  k^-n 
m,\dv  in  the  crtxJitiiio  of  itv.-s  to  'h*' 
C:iio!it  Flaj»s.  MAI  will ,  orrw.t  the  orror 
With  respei:t  to  any  shortfai!  v.. «  nHiilfd 
fR'.'s  to  a  Chent  Plan  involviu,'  .ui^h 
credits,  M&I  wili  make  a  ui.sirpi>yi««'n» 
10  the  Client  Plan  ajual  to  the  nisiount 
of  the  <;rror  phjs  iiuere-t  paid  iit  iuon.y 
niark.t  rates  offered  by  M&I  for  the 
period  involved.  With  respect  to  a 
shortf:.':  i^  credited  fees  invoKM.K  a 
(ii'ml  Pinn  where  the  Seujnd 
Fidm  j.iry's  election  ts  to  hav<> .  riMJiti'd 
ti'cs  i;nested  in  shares  of  a  Dartic-iJar 
Fu.'hI,  M&!  will  make  a  liish  pr.jmfnt 
••qiial  to  at  least  the  amount  of  the  error 
ph/s  interest  based  on  the  greater  of 
either;  {\)  The  money  m;;rkel  ral<'s 
offon;d  by  M&I  for  the  perio*f  involved 
or  (n)  the  total  rate  of  refnm  for  shnrtw' 
of  tJie  Vxmd  that  would  have  f,een 
.v(,(|Hin;ddt!nnssifch  period.  Any 
•■Ncess  f.rwiifs  made  to  .i  Client  FJon  u  dl 
ht?  correded  by  an  appropriate 
fii'duc  tion  and  reallocation  of  <  osh 
during  the  next  payment  pt;riod  to 
r-.jfl.M.t  .Tf.i.iiratelv  the  ambv;nf  of  total 
t  r.'dits  di.'e  to  the  Client  Fj.;n  for  the 
period  invofve<f. 

a.  With  resp«  :t  to  any  transfer  of,-, 
(  Item  Plans  CIK  assets  lo  n  Fond  K5.U 
states  that  a  Second  Fiduciarv  for  the 
C!i<:nt  Plan  re<sjives  advam^^writtrn 
notice  of  the  in-kind  transfer  oj  awls  of 
Ifie  (AT--,  and  tuli  written  disc.losnfv  of 
inforiiiat.'on  comwning  the  Fund.  On 
thi'  biisisof  snrh  infonnation  fhe 
S-  i.ond  Fiduciary  author;yes:  ni  unt.riw 
Hi'-  ir.-k.!id  trnnsferijf  the  Ci;i;nJ  PLn  s 
(IF  as.sf'ts  to  a  Fund  in  t-^ckni^r  Un 
'.tiares  of  thi  Fund.  With  rPsn.-ct  to  ft,e 
re.::';j)t  of  fens  l;y  .VU'  from  ,'  i-! -..r  ni 
'Oiiiic:  tion  wii.h  .-;ny  (;iien!  V!.;.i ., 
:'H  es'nient  in  ih.;  Fmid.  NUI  s!..:es  thai 


42307 


.Second  i  idi'ci  ny  rsfceiv.-s  U,\\ 


•r.ii 


detailed  wri'Ien  dt  -.jjlosure  oi 
iidoriiialion  .oncmini;  the  Kjiud  \n 
•'dv.-i'K  .'  of  .,t,y  inv.-stme:.!  by  iheClJerit 
l'i;7n  m  tn.'  rmyj.  On  tht;  basis  nfsiv  h 
i^dnrmatiu-.),  thr^  S<y.ond  Fn'.-iciar^ 
iJuthoriz'is  in  wraiiv  th<.;  invt.-.-.iiwni  of 
..SM-fs  of  tfi<^  CI, Hill  Plan  in  the  i  x„ni  -^A 
Ihe  l.-es  U)  be  .i.,id  by  (ho  Ftr.uf  lo  \SKi 
S.-:  h  .fMtivorization  will  inchid*  in  the 
<i;:;irt'  .1(1  !'.i,.(!ior>  for  t!ii>  .S,»  or.d 
I-idiii:i.iry  to  pua.iu:..:  addit;.,,;;,!  sh.„t..s 
"Mtic;  Fii:d  wiih  the  fees  (.reoitrd  to  the 
(.11(11!  PUn  by  M.>iL  In  atldition.  Mil 
represents  that  the  Se<jord  F^d.ii  iary  of 
each  Client  Plan  invested  in  a  p.atiiiulat 
1-iind  will  receive  full  vkdtten 
disdosirre,  in  a  srafement  sepnral.  (nun 


die  Fundprospe<Jus,  of  any  proposed 
mcnjas*^  in  the  rates  of  fees  chan,^  by 
MM  to  the  Funics  for  se.  ondarv  .4^i,>^; 
vvtnch  are  above  the  rate  reflwied  in  the 
prosfwctiis  for  the  F^-d,  at  lea.st  :tO  Hays 
priorto  the  effective  dale  of  sm  h 
'"•reasa.  The  .Secujnd  FidiuJary  ,*id 
nlso  rvceive  full  written  dis,:luK,;,>,  in  a 
Hmd  prospectus  or  otberwi.s*;  of  rnv 
mcroTs».s  in  th..  rat.  of  fees  e  J.ar},-d  by 
M.'^  1  to  the  Funds  for  invest ine^.t 
'^'ivis-jry  sen. ires  even  thoM>;b  .six.  h  fe.>s 
j.y.     be  credite<l.  as  re^^uired  bv  .«vh lion 
li(o!  iihnve. 

Anyauthurii'.,iion-;h^  a  S.;roi.d 
Fidij,  lary  regarding  th.-'iiavc-stmenl  u\  a 
C!'»!nt  Plan's  a:;sets  in  a  Fui.d  and  the 
tees  to  be  paid  to  M.S.!.  inci   ..mg.-rny 
nif  un'  i.ncrc>3.s«'s  in  rales  of  .ees  for   " 
s«H:ondary  services,  arr?  or  will  be 
fer-nip.ablc-  at  wili  by  the  S.t  ond 
Hd.K  iarj..  without  peiialty  ?o  the  Qi;  n\ 
Pl.-in,  upon  receipt  bv  M&I  of  writt^^n 
notn^  of  termination  A  Tenninatio^i 
^o^^,l  expressly  providing  an  ele,  r.'.;-.  to 
lenninate  the  authorization  with 
mstriK  tions  on  the  use  of  the  forra  n, 
supplied  to  the  S.H:ond  Fid^ioary  no 
less  than  annuaiiv.  The  in.sfu.  tioos  for 
Itif;  lerinmation  Foi  m  incbiifethe 
lol lowing  infonnafion; 

(a)  Tile  authorization  is  frrn.in  bir  -,1 
wd!  bv  the  Client  Plan,  witbotjt  [>>nn»fy 
lo  the  Chent  Plan,  upon  n>«  eioj  by  \^<] 
of  written  noti««  from  the  St^'ond 
Fiduciary;  and 

(b)  Failure  to  return  the  form  will 
result  ill  continued  auth«>n;-.afioi.  nf  M/:.) 
to  engage  in  the  siibiet.f  transaclior^  on 
I'chiilt  ofthe  Client  Pbn 

MM  slates  that  the  TmninalMjn  Form 
UKiy  tie  use.1  at  wiii  bv  the  .S^rond 
Fidi;<:)ary  to  !^;r!n!n;;ie  an  ai!thcri;.V)o-k 
ur.hout  penalty  to  the  Ciit-nt  PUi.i  .-.r.d 
to  notify  Mai  in  writing  Joei"ri>-f  a 
lf!'-.ni!a;ion  by  seiliig  ihe  shrnsV!  ?'„• 
l-ui.ds  luii}  In  t.hc  C.ient  Plan 
r'-tiii'si,!),.-  su..n  ierniin;.:;on  .v;thi-.  ;,•.. 
I'iisiness  day  iuilowi:  g  ret i  ipt  bv  M&l 
ol  tin,'  foini;  provided  that  if  d.fi-  to  " 
» ircciD.si.nices  bevord  tht?  sB;ilm!  of 
M,<l.  tile  vde  i  ar.af.t  he  cxe»  aled  witf.',, 
<->i;(!  Iiisi.iv.ss  Cay,  Uk\  shall  have  one 
additional  business  day  to  miRpl.'f- 
su(;h  sale. 

A;>  V  dis«  Insure  of  m'onr.ation 
ii'giirdirq  .?  propos«'d  i-icreasj'  in  t'le  rate 
ol  .-,ny  fcf  3  for  seiAjudjry  .st  rvin-s  will 
be  aja.o.r.panjwl  bv  an  addi!!;;nal 
Tern-ination  Forci  whh  in-,!n.,iions  in 
the  ur  -  on  he  fv^rm  as  dt\M;rjbed  ai)ov,' 
1  herefrjn>,  tlie  .St?«,o'id  Fidu«;iarv  will 
have  prior  rtotit  e  of  i»-p  prcp-^s-\f 
increase  and  an  onportonifv  to 
Kithdrnw  froirs  ih.  rands  in  ad-.ar.t.  ., 
nv.'  d.)'-  the  ii;<  Tf-a.se  betoiaes  eifeilive 


nivi-stmer.t  advisory  servif»s,  ibrr.arh 
an  updated  prosper  tus  orothenvisc» 
sn,:fi  nol.'ce  u  ill  not  be  WTi-omparded  bv 
m  additional  Tennination  Fonn  siut:,. 
all  mcreavv;  ;„  investment  advisory  f.v- 
wdl  b.-  creditfid  hv  MAI  to  t.he  Cli:.,.f 
Plans  and  will  be  s..h|et.t  to  an  anni-  d 
r'M.ithori.atioi!  as  d-srrihed  .-'bnw 

M*l  sfa;*,s  that  t.ho  Se«-opd  F.rb»  .>rv 
alwavs  receiv.-;  a  current  pno>pHiu>  fo. 
'■atii  huiid  ;>nd  a  written  stalen.ent 
gtvint,  fill  dist  losurp  of  the  Ftv 
Stnirtnre  prior  to  anv  investn.er-j  ,., ,» , 
l-unds.  The  d:.5«;|osure  st.item'^'nl 
•explains  -Ahy  NtAl  b^  litves  that  Th.. 
is-v  s;:,H.;,t  ,,f  assf'ts  of  fheCli-Mft  PI.im 
in  the  tends  ir  appn>priare  The 
disi  iosure  stateme  n  ..Lso  d.-;,  ril.•^ 
V.  hether  there  ar-  a.-.y  l-mifalion-  o;. 
MXl  with  ft' si^.,  t  Jo  which  Client )»(.., 
assets  may  tv  invecjo,}  j„  ^ir.nrr's  of  *iv 
Hnids  ,:.iid.  i!  .so  t»;e  nature  of  si:,b 
liini'.nlidp.',.-'* 

MM  states  hirtherthat  t.be  S.<,-.>n,f 
riduciary  ret  eivesan  updated 
pro>;pe.  tns  for  tncii  Fund  at  le::si 
;  'nii;ally  and  .'ither  annual  or  win. 
aiii.nal  mports  foreaiii  Fund.  MXf 
prm  id-s  monthly  reports  to  the  .S,>,  ornl 
J-idui  irr\  of  all  frrnsaitions  en:'.-.>,,f  i„ 
by  the  Client  Pla.n.  im;hiding  p.'.rt'h:,.,-. 
and  s.-iles  of  Fii.-id  sh.ires. 

')  No  sales  CO  ,  niivsions  an:  i,;ud  by 
\\^^'  (^lienl  P'an.<.  in  connection  with  i}„. 
pun^h.=se  or  ^s\'-  of  shares  of  the  For.dv 
In  addition,  no  redemption  fe«s  an  fwi.l 
in  c'.nner:ti',n  with  t.be  saie  of  sban-.  l.y 
fhc  (.  it-nf  Plan-  to  the  Fund.s.  I  fie 
appl»  .-ml  elites  that  nil  other  i!e;.'ii...s 
b^!  v.ten  t'le  OiPnt  Plans  and  the  KomK 
M.'ii  Waiiag.  :ne  11  or  anv  aff,b.,t,..  ,;r^.  .„» 
a  basis  no  Ifrss  favorable  to  Ihe  (.l.,ni 
Plans  fh;;-  -....h  dvwl 


n^^sare  with 


u« 


olh,..r  <har.-ho:d.rs  of  the  Fund.- 

It).  Ir  siinnnnry.  Mjki  rt»pr.  seiits  tb.ft 


:ii  tMiri.-'v 


I»)e!r;iis;M.tior>sd?-:rTib*J.lner.  ...  ,.  ,-., 
the  statutory  rriter-a  of  mj^.h  .,.,  4.']}..(;„  „l 

lh:>Actl>...ai.se  (alTh.-Fu.idspn.vi.:. 
I'm-  Chent  Ptans  w;:'i  a  .no.e  edr.j.ve 
inveslmtot  vebit:!e  than  the  CiFs 
iiMiiil;'!  ivd  by  .NUI  uilhou:  .my 
im.re-osein  invLvstment  managi  a.cnt, 
advisory  or  s.r^.hz  fr,.-s  paid  U:  M.^J.'i;  j 
wiih  ri:..p*x  t  to  fie  transfer  of  a  Cf.ent 
Plan's  CIF  as^eis  \rAo  a  FumS  in 
exrhwPgo  for  Ftmd  sh.irrv;,  a  .Sr,  .i.d 
F;dnf.i.;,-y  .-jMborizes  ,n  \\Ti.\nx:,  y,„  I, 
(ransf».r  prior  lo  the  t.-ansacf  ion  ody 
afli  r  '  .'!l  ,v,  ;t;en  disf  I,  ^ ;irR  of 


,>{ 


.»  |-Ti:.iM«  fKH  jhaf  in  inrfr,vn.Wl  f.bo 

I......  i„n'  t>t  ,-,.*  „  rum-ni  i-r.isperlas  vs.,,,;  t,y  ,■„ 


iiii';:c.il  lo 


'II  iK.,i  tn  i.hr  p!.in  ami  ih.-  :i>, 


>gii  the  .S,«t  one'  FjdiM  iary  will  alstj 


Alt; 

have  notice?  of  any  ii»«T«ase  in  the  rates 
of  lees  cliarge.i  fiy  M&f  to  tl>t>  F.ind.^  f„r 


.       ,     ,  .  -• -■      ■  W'.ri 

•  on'-r-.r.v   itrli.ti ::'.!<  a  .1isc»..>.,Uin  nf  v.lwM»..>r  f(„.  .. 
■■n-  .wu  ]..nii;,!«K..»  im  fh..  .i,v.r,ar>.  i,-...-M.n,wU 
..<)vis..f  »x iih  II.- P..11  lo  »n« h  ,.Un .i.-.s.=i!.  .i.,*  tr 
.!iv.-.s-r.Mi  in  sh.,:e>  uft'u-  i.iv«,;,mtn' .  :„i,, .,.,;  .u..I 
't  ''■.  Ill"  ri.,Mn  I,.'  Mi, »,  ;l•tti^,li,ln^ 
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information  concerning  the  Fund,  (c) 
each  Client  Plan  receives  shares  of  a 
Fund  in  connection  with  the  transfer  of 
assets  of  a  terminating  CIF  which  have 
a  net  asset  value  that  is  equal  to  the 
value  of  the  Client  Plan's  pro  rata  share 
of  the  CIF  a.ssets  oti  the  date  of  the 
transfer,  based  on  the  current  market 
value  of  such  assets  as  determined  in  a 
single  valuation  at  the  close  of  the  sanr;t> 
business  day  using  independent  sources 
in  accordance  with  procedures 
established  by  the  Fund  which  complv 
with  Rule  17a-7  of  the  1940  Act;  (dl 
with  respect  to  any  investments  in  a 
Fund  by  the  Client  Plans  and  the 
payment  of  any  fees  by  the  Fund  to  M&I, 
a  Second  Fiduciary  receives  full  written 
disclosure  of  information  concerning 
the  Fund,  including  a  current 
prospectus  and  a  statement  describing 
the  Fee  Structure,  and  authorizes  in 
writing  the  investment  of  the  Client 
Plan's  assets  in  the  particular  Fund  and 
the  fees  paid  by  such  Fund  to  M&I;  (e) 
any  authorizations  made  by  a  Client 
Plan  regarding  investments  in  a  Fund 
and  fees  paid  to  M&I,  or  any  increases 
in  the  rates  of  fees  for  secondary 
services  which  are  retained  by  M&I,  are 
or  will  be  terminable  at  will  by  the 
Client  Plan,  without  penalty  to  the 
Client  Plan,  upon  receipt  by  M&I  of 
written  notice  of  termination  from  the 
Second  Fiduciary;  (f)  M&I  requires 
annual  audits  by  an  independent 
accounting  firm  to  verify  the  proper 
crediting  to  the  Client  Plans  of  fees 
charged  by  M&I  to  the  Funds;  (g>  no 
commissions  or  redemption  fees  are 
paid  by  the  Client  Plan  in  connection 
with  either  the  acquisition  of  Fund 
shares,  through  either  a  direct  purchase 
of  the  shares  or  a  transfer  of  CIF  assets 
in  exchange  for  the  shares,  or  the  sale 
of  Fund  shares;  and  (h)  all  dealings 
between  the  Client  Plans,  the  Funds  and 
M&I,  are  on  a  basis  which  is  at  least  as 
favorable  to  the  Client  Plans  as  such 
dealings  are  with  other  shareholders  of 
the  Funds. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  Second  Fiduciaries 
of  Client  Plans  described  herein  that 
had  investments  in  a  terminating  CIF 
and  from  whom  approval  was  sought,  or 
will  be  sought  prior  to  the  granting  of 
this  proposed  exemption,  for  a  transfer 
of  a  Client  Plan's  CIF  assets  to  a  Fund. 
In  addition,  interested  persons  shall 
include  the  Second  Fiduciaries  of  all 
Client  Plans  which  have  invested  in  the 
Funds,  from  the  effective  date  of  the 
proposed  exemption  (November  20, 
1992)  until  the  date  the  notice  of  the 
proposed  exemption  is  published  in  the 
Federal  Register,  where  M&I  has 


pro',  iiled  services  to  the  Funds  and 
rtn:eiVf:d  fees  which  would  be  covered 
by  the  exemption,  if  granted.  Notice  to 
intcrfsted  persons  shall  be  provided  by 
first  class  mail  v\jth:n  fiftv;'n  (I.t)  d'lys 
follof\inj^  the  puhlication  of  the 
propi>syd  e.Keruption  in  the  Federal 
Re-^ijter.  Such  notice  shall  include  a 
cojjy  of  the  notice  of  proposed 
t*xe;np»:un  a^  published  in  the  Federal 
Register  nnd  a  supplemental  statement 
(.see  29  CFR  2.=i70. 43(h)(2))  which 
informs  all  interested  persons  of  their 
right  to  comment  on  and/or  request  a 
hearing  with  respect  to  the  proposed 
exemption.  Comments  and  requests  for 
a  public  l«>aring  are  due  within  forty- 
five  (45)  d^iy;  ioUowing  the  publication 
of  tiie  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

New  Standard  Corporation  Pension 
Plan  (the  Plan)  Located  in  Mt.  Joy, 
Pennsylvania;  Proposed  Exemption 

[Application  No.  D-96981 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  (;>f  the  Act 
and  lection  4975(c)(2)  of  the  Code  and 
in  aocordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
(1)  and  (2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4973(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  of  a  certain 
parcel  of  real  property  (the  Property) 
from  the  Plan  to  New  Standard 
Corporation  (the  Employer),  a  party  in 
interest  with  respect  to  the  Flan, 
pro\aded  that  the  following  conditions 
are  met: 

1.  The  fair  market  value  of  the 
Property  is  established  by  a  real  estate 
appraiser  independent  of  the  Plan  and 
the  Employer; 

2.  The  Employer  pays  the  greater  of 
5113,000  or  the  current  fair  market 
value  of  the  Property  (excluding  site 
improvements)  with  the  enhancement 
value  for  an  adjoining  owner  as  of  the 
date  of  sale; 

3.  The  sale  is  a  one-time  transaction 
for  cash; 

4.  The  Plan  pays  no  fees  or 
commissions  in  regard  to  the  sale;  and 

5.  The  Employer  pays  any  applicable 
excise  taxes  to  the  Internal  Revenue 
Service  under  section  4975(a)  of  the 
Code  resulting  from  its  use  of  the 
Property  since  October  1993. 


Summarj'  of  Facts  and  Representations 

1.  The  Employer  is  a  metal  stampings 
mrmufacturint;  concern  vvith  offices  in 
Mt.  Joy  and  Hollam  Townsliip, 
Pennsylvania.  The  Plan  is  a  defined 
benefit  plan  which  had  approximately 
6fi  participants  and  total  assets  of 
approximately  Sl.083,139  as  of  the  time 
of  filing  of  the  exemption  application. 

2.  The  Plan  purchased  the  Property  in 
April  1978  from  unrelated  parties  for  a 
purchase  price  of  $22,689  in  cash.  The 
Property  is  a  vacant  lot  of  about  2.51 
acres  located  in  Hellam  Township, 
adjacent  to  property  of  the  Employer. 
The  adjacent  property  includes  a  one- 
story  manufacturing  and  warehou.se 
complex  utilized  by  the  Employer. 

The  total  cost  to  the  Plan  of  acquiring 
and  holding  the  Property  since  the  time 
of  purchase  has  been  only  the  original 
purchase  price.  All  taxes  and  other.costs 
related  to  the  holding  of  the  Property  by 
the  Plan  have  been  paid  by  the 
Employer.  A  small  portion  of  the  lot  was 
recently  paved  at  the  expense  of  the 
Employer  to  provide  an  additional 
parking  opportunity  to  the  Employer, 
and  certain  other  improvements  to  the 
Property  (including  storm  sewer 
inst-allation  and  driveway  access)  have 
been  financed  by  the  Employer.  The 
Employer  has  expended  a  total  of 
$72,260,  including  taxes,  on  the 
Property  since  the  time  it  was  acquired 
by  the  Plan. 

3.  The  applicant  obtained  an  appraisal 
on  the  Property  dated  April  14, 1994, 
from  B.  Daniel  Wagner,  MAI  (Wagner)  of 
Associated  Appraisers  in  York, 
Pennsylvania.  The  applicant  represents 
that  Wagner  is  independent  of  the  Plan 
and  the  Employer.  Wagner  states  that  he 
is  aware  that  the  Employer  is  the  owner 
of  contiguous  property  and  is  the 
prospective  buyer  of  the  Property.  In 
Wagner's  opinion,  the  fair  market  value 
of  the  Property  (excluding  site 
improvements  which  were  constructed 
at  the  expense  of  the  Employer)  to  an 
adjoining  owner  and  including  the 
enhancement  value  for  such  adjoining 
owner  was  $115,000  as  of  the  date  of  the 
appraisal. 

4.  The  Plan  now  proposes  to  sell  the 
Property  to  the  Employer,  The  Employer 
will  pay  the  greater  of  the  current  fair 
market  value  of  the  Property  (excluding 
site  improvements)  for  an  adjoining 
owner,  based  on  an  updated 
independent  appraisal,  or  the  total 
amount  the  Plan  has  expended  on  the 
Property  as  of  the  date  of  sale.  The  sale 
of  the  Property  will  be  entirely  for  cash, 
and  the  Plan  will  pay  no  fees  or 
commissions  in  regard  to  the 
transaction. 
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1  iie  applicant  represents  that  portion 
oi  the  Property  whicJi  was  paved  for 
pirkfnK  has  been  utilized  by  enip!oy.i.?s 
of  the  Employer.  This  parking  area 
contains  48  spaces  and  was  i:ompIele.j 
in  Oirtober  1993.  A  supplement  to  the 
above  (ie.S( T!l)ed  appraisal,  prepared  by 
Warner  on  June  20, 1994.  estimate-s  the 
total  fair  market  rental  tor  such  usa>;e  to 
be  approximately  $.350  per  month.  The 
Employer  will  compensate  the  Plan  in 
thai  amount  for  the  period  of  time  the 
Employer  has  utilized  the  parking  ania 
from  October  1993  to  the  date  of  sale  of 
thi?  Property," 

5.  In  summary,  the  anplir.tnt 
ntpreseutsthat  the  proposed  trans.ti:fujn 
will  satisfy  the  statutory  «:rit«ria  of 
SHdfon  408(a)  of  the  A<;t,  because;  (1) 
The  fair  market  value  of  the  Property 
will  be  established  by  a  real  estate 
apprafsrr  independent  of  the  Plan  .md 
the  FwM'oyer;  (2)  the  Employer  will  pay 
the  greainr  of  the  airrenl  fair  market 
value  of  the  Property  (excluding  silt; 
improvements)  for  an  adjoining  owner 
or  tiie  total  amount  the  Plan  has 
e>:pr'nd.>d  on  the  Property;  (3)  the  PI.M1 
will  pay  no  feas  or  commissions  in 
conne«,fion  with  the  .sale:  and  (4)  fh« 
sale  of  the  Prop«jrly  will  Ik>  an  nil  cisb 
Iransaflion. 

FOR  FURTHER  WFORMATKJN  CONTACT:  Paul 
Kelty  of  the  Department,  teli'phojVe 
(202)  219-8883.  (This  is  no!  a  toll  in* 
number.) 

CJeneral  Fnfonna«ioa 

Tin:  aliention  of  inten;s»ed  (K-rsons  is 
iiiriHled  to  the  following: 

(1)  The  fact  that  a  fransaclicn  is  the 
subject  of  an  exemption  under  siv  tion 
408(a)  of  the  Act  und/or  sei:t<on 
49r.-,f!.)(2)  of  the  Code  do»;3  not  nihyve 
;!  fiduciary  or  other  party  in  interest  of 
(iiMjiialifind  p;;rson  from  i^rtain  o»hiT 
provisions  of  the  Act  and/or  tli.j  CVxle. 
including  any  prohibited  tnm.sa(:tion  ' 
provisions  to  which  the  exemption  lioes 
not  apply  and  the  general  fiduciary 
n;spon.sibility  provisions  of  sfM lion  104 
of  the  Aa,  which  among  other  thing.s 
require  a  fiduciary  to  dischar-e  his 
duties  n>specting  the  plan  solely  in  the 
intea^t  of  the  participants  and 
beneficriari.nj  of  the  plan  and  in  a 
prudejjt  fashion  in  atxordani*  with 
Sftction.404(a)(l)(b)  of  the  act;  nor  d<h's 
it  affect  the  requirement  of  s^Ktion 

"Th^ap|)ri.jint  recoft;»l'*«  t»wi  th..  ..w  „{.i 
portion  of  thr.  IVnperty  for  ixuiiMg  pijr|)o«\i  of  ilv; 
tinphjyur  mdy  have  con«>tut«d  prohibited 
!r;insiaJii)ai  uikdiir  settiun  40b  of  tlw  An  aiij 
sctlion  4U75  of  the  Code.  A«x»rdingly.  ;h.; 
Kmploycr  will  pay  eb«  Intenwl  RflvonuB  .So-vki*  any 
excise  tM«  Ihat  are  applicabte  umkr  »«tK« 
49751a)  of  i)m  Coda  within  SO  days  of  ttte 
publiiation  In  tits  Fadara)  R««itt«r  of  !»».•  grj»u  «» 
thi?  pmposod  Dxnmption 


401  (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  erapioyer  maintaining 
the  olan  and  their  benefiiJariBs; 

(2)  Before  an  exemption  may  b.; 
granted  under  ses.tion  408(a)  of  the  Art 
and/or  section  497.1(c)(2)  of  the  Ck)de. 
the  I3epartment  must  find  that  llie 
exemption  is  adininistratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  bem-fu:iaries  and 
protective  of  the  rights  of  pani.;i pants 
and  beneficiaries  of  the  plan, 

13)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
pruvisifms  of  the  Act  and/or  the  C:k>de. 
mi.ludi!:g  statutory  or  administrative 
oxempiions  and  transitional  rales. 
Furthermore,  the  fact  that  a  trans3ij!i>u 
is  subjecl  to  an  admini.stratsve  or 
statutoi7  exemption  is  not  difl|x»sitiv.;  of 
whether  the  transaction  is  i--  J.i,:t  ^ 
prohibited  transatiion;  and 

(4)  The  proposed  exempt Jons,  if 
granted,  will  be  subject  to  the  express 
t-ondition  that  the  material  fads  and 
repn.'sentations  contained  in  each 
applicntion  are  tnie  andconipletn  nud 
accumtely  destribo  all  material  terms  of 
the  Iran.saction  v/hir}}  is  the  subject  of 
the  exenipiion  In  the  case  of  continuing 
exemption  Iran.sactions.'if  any  of  tin; 
m.'ilerial  fac-ls  or  representations 
described  in  tlie  &ppli«;ation  djange 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  t!ie  event  of  any 
such  change,  app!ii:ation  for  a  new 
«:xcmption  may  l>J  mad!5  to  the 
I)ep-:irtmeut. 

Sigtiod  at  VV,ish»»it3rtn,  IM :.  f  h,-:  i  uh  iLiy  r»| 
Ai';4l)s-r.  'tWiA. 

l\aaiHrasU\d. 

DinTtcr  nf  /;\ tinfttJon  '> •Uti:  <.  in^tiin. is 
Pt-nsinn  und  'M^lfnrtt  r^nf-rita  A,i,n,n,st^itinn, 
U.S.  Depcrlinint  of  Labor. 
|FK  D<k:.  «4-200!0  f-Jkd  S^  ifr-JM   «  45;  ,„,,| 
etUING  CODE  4St0.29-P 


Prohib'ted  Transaction  lExemption  94-61 ; 
Exemption  App«ication  Na  0-9230,  el  aJ.J 

Grant  of  Indh^idual  Exemptions: 
Batterymarch  Financial  Management, 
et  ai. 

AGENCY:  Pension  and  WeUHre  B«.>oi>l"i(s 

Administration,  Labor. 

ACTION^Grant  of  Individuid  hxc>inp(ions. 

SUMMARY:  This  dotnjinent  contains 
exeu'ptions  issutKJ  by  the  I>;partn>ent  of 
I-)ix)r  (the  n«'partment)  from  ««rtain  of 
the  prohibited  transaction  restriuions  of 
the  Employee  {Retirement  Income 
Si>curity  Act  of  1974  (the  Act)  and/or 
the  hitemal  Revenue  Code  of  1986  (the 
f  •ode). 


Noitt  e!s  wer»»  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  «-.^i».h 
exemptions  The  notices  set  forth  a 
f.ummr.ry  of  facts  and  represenlaiioi.s 
contained  in  each  application  for 
exemption  and  referred  intere.sled 
peisons  to  the  respe«;tive  appli,ati,ins 
for  a  (;omplete  statement  of  tb.e  fads  ;in.i 
rL'pres.-iit3lit,.is.  The  applications  hav..- 
hivn  available  for  public  inspetSion  .it 
I  he  Dt;partinent  in  Wa-shington,  D.C^  Tlj,. 
nolit  's  also  invited  interested  penums 
to  submit  i;oinmenls  on  the  ruqueste«1 
•exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
int'^rcsted  person  might  submit  a 
written  request  that  a  public  hearing  i)i> 
held  (where  appropriate).  The 
app!i<.ants  have  represented  that  ihey 
have  «»mplied  with  the  requirements  ot 
the  notifijaiion  to  interested  persiin.s. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  wer^i 
n'ceived  by  the  Department. 

The  nofif^'s  of  proposed  exemption 
v..;re  issited  and  the  exemptions  art; 
l)eing  granted  .solely  by  the  Defwrfmcnf 
l>ei-iuse.  effetiive  Din^mber  .31,  107.<?. 
si.ctiv)!)  102  t»f  Reorganijation  Plan  No 
4  of  1978  (43  PR  47713,  Octoberl7, 
1978)  fmn.':ferrr»d  t.be  authority  of  fh|. 
.S,v-rpfar>'  of  »h«»  Tnpasury  to  iss'.f 
exemptions  of  the  type  prmiKw^f  to  111-' 
Set  r»:f,-.n  «)f  Jvihir 

Statutory  Finding 

l!raa.onlan«.a  with  section  40Hr3)  of 
lliu  A- 1  andAir  wictfcn  4975(c)(2)  of  tl.<« 
Ou!e  ami  the  yr.x  edur^s  set  forth  in  29 
CKi-'  P..rt  :'-)70.  Siihpart  B  (^5  FR  .3283i>, 
32K47.  Ae^'i-st  1:).  l'WO)and  b.-is»'d  u\M\n 
th.:  cctire  nvord,  the  I\|)artv,i,..»a  nvik.si 
the  fnilfivwit;^  fiiuiirg.s; 

(.))  'I'!:-.'  CA'unp! ians  an? 
■•Jniinistnitively  fc.isibk; 

ibi  Titfy  are  ,n  the  »nten:s1s  of  ili<' 
pi  j;is  and  their  jvini.  ipanfsand 
bcuf  ficiaries;  and 

(• )  111  I  V  are  nrotf,  live  of  tb>'  riglifs  uf 
tile  }'n;-ti..i|«i,»ts  and  l»«nier:ci.-)rie.s'nr!hc; 
plan"?. 

Da;i»>rvinaixh  Kinanriai  Managrmml 
(VY\\\  l^orated  in  Boston, 
^fassa.-hawtl.s:  Exemption 

|i".  ihi!)i!.-.i  Trai-KMiion  KKemption 'M  «i1, 

Apj>i;c<.!ti'»i '...  l>-'.^2.^o| 

Tile  restrh.tions  of  sciion  4ik>{b)(2)  of 
the  Ad  shall  not  apply  to  the  prj|MiSixi 
«  r<)s>-irading  of  etjuity  securities 
b«itv.een  various  accounts  managed  by 
RFM  (the  Aj*,-ounts)  where  at  lea.st  unc 
A«:r/junt  involved  in  any  cross-tradti  is 
at)  '.miplnye.?  Ijcnefit  plan  accotnit  (Plan 
A(,i  xiunt)  for  which  BFM  acts  as  a 
fiduciary. 
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Conditions  and  Definitions 

This  exemption  is  subject  to  the 
following  conditions: 

1.  (a)  Each  Plan  Account's 
participation  in  the  cross-trade  program 
is  subject  to  BFM's  receipt  of  a  written 
authorization  executed  in  advance  by  a 
qualified  Plan  fiduciary,  which  is 
independent  of  BFM  and  its  Affiliates 
(the  Independent  Fiduciary). 

(b)  The  authorization  referred  to  in 
paragraph  (a)  is  terminable  at  will, 
without  penalty  to  the  Plan  Account, 
upon  receipt  by  BFM  of  written  notice 
of  termination. 

(c)  Before  an  authorization  is  made  for 
any  Account,  an  independent  account 
representative,  which  must  be  an 
Independent  Fiduciary  in  the  case  of  a 
Plan  Account  (collectively,  an 
Independent  Account  Representative) 
must  be  furnished  with  any  reasonable 
available  information  necessary  for  the 
Independent  Account  Representative  to 
determine  whether  the  authorization 
should  be  made,  including  (but  not 
limited  to)  a  copy  of  the  proposed  and 
final  exemption  issued  by  the 
E>epartment,  an  explanation  of  how  the 
authorization  may  be  terminated,  a 
description  of  BFM's  cross-trade 
practices,  and  any  other  information 
requested  by  the  Independent  Account 
Representative. 

2.  Each  cross-trade  transaction  must 
satisfy  the  following: 

(a)  The  cross-trade  opportunity  must 
be  triggered  as  a  result  of  an  Account 
participating  in  the  program 
experiencing  a  need  to  sell  equity 
securities  arising  from  one  of  the 
following  three  circumstances: 

(i)  the  Independent  Account 
Representative  specifically  directs  that 
all  of  the  assets  in  the  Account  be 
liquidated; 

(ii)  the  Independent  Account 
Representative  specifically  directs  that  a 
portion  of  the  Account  be  liquidated 
and  the  selection  of  the  particular  equity 
securities  to  be  sold  is  made  either  by 
the  Independent  Account 
Representative  or  by  an  optimization 
program  used  by  BFM  (the  Optimization 
Program)  which  operates,  pursuant  to 
certain  prescribed  objective  criteria,  to 
automatically  generate  an  optimal 
portfolio  for  such  Accounts;  or 

(iii)  the  application  of  the 
Optimization  Program  to  the  specific 
investment  objectives  and  restrictions 
established  by  the  Independent  Account 
Representative  requires  the  sale  of  a 
security  which  is  otherwise  ranked  by 
BFM  as  a  buy  or  a  hold  for  all  relevant 
Accounts  under  the  Stock  Evaluation 
Process. 

(b)  With  respect  to  each  cross-trade 
opportunity  triggered  under  paragraph 


2(a),  the  Optimization  Program  used  by 
BFM  must  determine,  in  the  ordinary 
course  of  its  considering  all  available 
equity  securities  in  the  applicable 
universe,  that  another  Account  or 
Accounts  participating  in  the  program 
should  purchase  some  or  all  of  the 
available  equity  securities. 

(c)  The  cross-trade  transaction  must 
take  place  within  three  business  days  of 
the  "triggering  event"  giving  rise  to  the 
cross-trade  opportunity  described  in 
paragraph  2(a)  above. 

(d)  The  cross-trade  transaction  must 
be  effected  through  a  broker  which  is 
unaffiliated  with  BFM  and  its  Affiliates. 

(e)  The  Independent  Account 
Representative  of  each  Account 
engaging  in  a  cross-trade  transaction 
must  be  provided  with  a  written 
confirmation  of  the  cross-trade 
transaction  within  10  days  after  the 
completion  of  the  transaction.  The 
confirmation  must  set  forth: 

(i)  |he  particular  equity  securities 
involved; 

(ii)  the  number  of  shares  involved; 

(iii)  the  price  at  which  the  transaction 
was  executed;  and 

(iv)  the  specific  triggering  event, 
identified  above  in  paragraph  2(a), 
which  caused  the  cross-trade 
transection  to  occur. 

3.  (a)  Each  cross-trade  must  be 
effected  at  the  closing  price  for  the 
equity  securities  involved  on  the  date  of 
the  transaction,  as  quoted  by  the 
exchange  on  which  such  securities  are 
principally  traded  or  by  the  NASDAQ 
National  Market  System  (NASDACy.  In 
the  case  of  domestic  equity  securities 
traded  over-the-counter,  other  than 
those  traded  on  NASDAQ,  the  price 
must  be  the  mean  between  the  closing 
daily  "bid"  and  "asked"  prices  on  the 
date  of  the  transactions,  obtained  ft-om 
recognized  independent  sources,  unless 
such  securities  have  actually  traded 
within  24  hours  of  the  cross-trade 
transaction  in  which  case  the  price  must 
be  the  last  sale  price  for  the  securities. 
If  mare  than  one  source  is  used  by  BFM 
to  price  a  particular  domestic  equity 
security  traded  over-the-counter,  then 
the  price  must  be  equal  to  the  average 
of  the  highest  current  independent  bid 
and  lowest  current  independent  offer 
obtained  from  such  sources.  No  foreign 
equity  securities,  other  than  those 
traded  on  a  recognized  foreign  securities 
exchange  for  which  market  quotations 
are  readily  available,  shall  be  cross- 
traded  by  the  Accounts. 

(b)The  equity  securities  involved  in 
the  cross-trade  are  those  for  which  there 
is  a  generally  rec:ognized  market  with 
adequate  pricing  information  to  enable 
BFM  to  use  the  Optimization  Program 
for  the  Accounts  in  the  transaction. 


(c)  The  cross-trade  must  involve  less 
than  5  percent  of  the  aggregate  average 
daily  trading  volume  of  the  equity 
securities  which  are  the  subject  of  the 
transaction  for  the  week  immediately 
preceding  the  completion  of  the 
transaction. 

4.  For  any  cross-trade  opportunity 
where  equity  securities  available  for  sale 
from  a  Selling  Account  may  be  sold  to 
more  than  one  Buying  Account,  each 
cross-trade  opportunity  shall  be 
allocated  first  to  the  Buying  Account 
which  is  ranked  by  the  Optimization 
Program  as  being  furthest  from 
optimality,  measured  on  a  numerical 
basis  at  the  time  of  the  transaction,  until 
such  Account  is  brought  up  to  par  with 
the  Account  which  is  next  furthest  from 
optimality.  Such  Accounts  shall  then  be 
allocated  cross-trade  opportunities  on  a 
pro  rata  basis  until  the  Accounts  are 
brought  up  to  the  level  of  the  next 
Account  which  is  furthest  from 
optimality.  This  allocation  process  shall 
continue  until  all  cross-trade 
opportunities  involving  the  equity 
securities  in  question  are  exhausted. 

5.  (a)  BFM  furnishes  the  Independent 
Fiduciary  for  each  Plan  Account 
participating  in  the  cross-trade  program 
at  least  once  every  three  months,  and 
not  later  than  45  days  following  the 
period  to  which  it  related,  a  report 
disclosing: 

(i)  a  list  of  all  cross-trade  transactions 
engaged  in  on  behalf  of  the  Plan 
Account  during  the  period;  and 

(ii)  with  respect  to  each  cross-trade 
transaction,  the  actual  price  used  to 
effect  the  transaction  and  the  identity  of 
the  pricing  source,  as  well  as  the  highest 
and  lowest  reported  prices  at  which  the 
equity  securities  involved  in  the 
transaction  were  traded  on  the  date  of 
such  transaction. 

(b)  The  authorizing  Independent 
Fiduciary  for  each  Plan  Account 
participating  in  the  program  is 
furnished  with  a  summary  report  at 
least  once  per  year.  The  summary  must 
be  furnished  within  45  days  after  the 
end  of  the  period  to  which  it  relates, 
and  must  contain  the  following: 

(i)  a  description  of  the  total  amount  of 
the  Plan  Account's  assets,  by  type  of 
equity  security,  involved  in  cross-trade 
transactions  during  the  period; 

(ii)  a  description  of  BFM's  cross-trade 
practices,  if  such  practices  have 
changed  materially  during  the  period 
covered  by  the  summary; 

(iii)  a  statement  that  the  Independent 
Fiduciary's  authorization  of  Cross-trade 
transactions  may  be  terminated  upon 
receipt  by  BFM  of  the  Independent 
Fiduciary's  wnritten  notice  to  that  effect; 
and 
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(iv)  a  statement  that  the  Independent 
Fiduciary's  authorization  of  the  Plan 
Account's  participation  in  the  cross- 
trade  program  will  continue  in  effect 
unless  it  is  terminated. 

6.  The  cross-trade  transaction  does 
not  involve  assets  of  any  employee 
benefit  plan  established  or  maintained 
by  BFM  or  any  of  its  Affiliates 
(Batterymarch  Plan). 

7.  Each  employee  benefit  plan 
comprising  a  Plan  Account  that 
participates  in  the  cross-trading  program 
must  have  total  assets  equal  to  at  least 
$25  million.  In  the  case  of  multiple 
employee  benefit  plans  maintained  by  a 
single  employer  or  controlled  group  of 
employers,  the  $25  million  requirement 
may  be  met  by  aggregating  the  assets  of 
such  plans  if  the  assets  are  commingled 
for  investment  purposes  in  a  single 
master  trust. 

8.  BFM  receives  no  fee  or  other 
compensation  (other  than  its  agreed 
investment  management  fee)  w^ith 
respect  to  any  cross-trade  transaction. 

9.  BFM  is  a  discretionary  investment 
manager  with  respect  to  Plan  Accounts 
participating  in  the  cross-trade  program 
and  does  not  cause  any  Plan  Account  to 
purchase  or  sell  equity  securities  with 
another  Account  in  order  to  merely 
track  or  replicate  the  portfolio  of  an 
independently  maintained  third  party 
index. 

10.  For  purposes  of  this  exemption: 

(a)  "Account"  means  a  Plan  Account 
or  a  Non-Plan  Account; 

(b)  "Affiliate"  means  any  person 
directly  or  indirectly  through  one  or 
more  intermediaries,  controlling, 
controlled  by.  or  under  common  control 
with  Batterymarch; 

(c)  "Buying  Account"  means  the 
Account  which  seeks  to  purchase  equity 
securities  in  a  cross-trade  transaction; 

(d)  "Cross-trade  transaction"  means  a 
purchase  and  sale  of  equity  securities 
between  Accounts  for  which  BFM  or  an 
Affiliate  is  acting  as  a  trustee  or 
investment  manager; 

(e)  "Plan  Account"  means  an  Account 
managed  by  BFM  consisting  of  assets  of 
one  or  more  employee  benefit  plans 
which  are  subject  to  the  Act; 

(f)  "Independent  Account 
Representative"  means  the  authorized 
representative  of  the  Account.  In  the 
case  of  a  Plan  Account,  the  Independent 
Account  Representative  must  be  an 
Independent  Fiduciary  authorized  to  act 
for  the  Plan  Account; 

(g)  "Non-Plan  Account"  means  an 
Account  managed  by  BFM  consisting  of 
assets  of  clients  which  are  not  employee 
benefit  plans  subject  to  the  Act; 

(h)  "Selling  Account"  means  the 
Account  which  seeks  to  sell  its  equity 
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securities  in  a  cross-trade  transaction- 
and 

(i)  The  "Optimization  Program" 
means  a  computer  program  developed 
by  a  third  party,  independent  of  BFM 
and  Its  Affiliates,  which  BFM  uses 
pursuant  to  a  license  agreement  and 
which  utilizes  objecUve  mathematical 
formulas  to  construct  "optimal" 
portfolios  for  each  Account. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  Mav 
25.  1994  at  59  FR  27042. 

For  Further  Information  Contact:  Mr 
E.F.  Williams  of  the  Department 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

(Prohibited  Transaction  Exemption  94-62- 
Exemption  Application  No.  D-9613I  Ablwtt 
Pension  Plan  (the  Plan)  Located  in  L\Tin 
MA;  Exemption 

The  restrictions  of  sections  406(a) 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  transfer  by  the  Plan,  of  certain 
hmited  partnership  interests  (the 
Interests)  to  Abbott  House  Nursing 
Home.  Inc.  (Abbott);  Winthrop  Nursing 
Home,  Inc.  (which  does  business  as  the 
Bay  View  Nursing  Home  and  is  referred 
to  herein  as  Winthrop/Bay  View); 
Devereux  House  Nursing  Home,  Inc. 
(Devereux);  and  the  Greenview  House 
Nursing  Home,  Inc.  (Greenview),  in 
satisfaction  of  certain  cash  advances 
made  to  the  Plan  by  these  entities. 
(Abbott,  Winthrop/Bay  View.  Devereux 
and  Greenview.  which  are  parties  in 
interest  with  respect  to  the  Plan,  are 
collectively  referred  to  herein  as  the 
Nursing  Facilities.) 

This  exemption  is  conditioned  upon 
the  following  requirements:  (1)  the 
transfer  represents  a  one-time 
transaction  and  satisfies  certain  cash 
advances  made  by  the  Nursing  Facilities 
to  the  Plan;  (2)  the  Interests  are 
transferred  for  the  greater  of  their 
historical  cost  to  the  Plan,  their  fair 
market  value  or  the  total  amount  of  cash 
advanced  to  the  Plan;  (3)  for  purposes 
of  the  transfer,  the  fair  market  value  the 
Interests  has  been  established  by  a 
qualified,  independent  appraise'r;  and 
(4)  the  Plan  does  not  pay  any  fees  or 
commissions  in  connection  with  the 
transfer. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
21,  1994  at  59  FR  32017. 


For  Further  Information  Contact:  M.s 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

AT&T  Management  Pension  Plan  and 
AT&T  Pension  Plan  (the  AT&T  Plans), 
and  BellSouth  Management  Pension 
Plan  and  BellSouth  Pension  Plan  (the 
BellSouth  Plans;  Collectively,  the  Plans) 
Located  in  Morristown,  New  Jersey; 
Exemption 

[Prohibited  Transaction  Exemption 
94-63;  Exemption  Application  Nos.  D- 
9607,  D-9608,  D-9609,  D-9610| 

The  restrictions  of  sections  406(a) 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  fit)m  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  June 
3, 1993,  to  the  past  and  proposed  lease 
(the  Lease)  by  the  Plans,  throu^  the 
Telephone  Real  Estate  Equity  Trust 
(TREET),  of  office  space  in  Southpark  C 
a  commercial  office  building  in  Austin. ' 
Texas,  to  American  Telephone  and 
Telegraph  Co.  (AT&T),  one  of  the 
sponsors  of  the  Plans;  provided  that  the 
following  conditions  are  satisfied: 

(A)  The  interests  of  TREET  for  all 
purposes  under  the  Lease  are 
represented  by  Hill  Partners,  which  is 
independent  of  and  unrelated  to  AT&T 
serving  as  a  fiduciary  under  the  Act; 

(B)  At  all  times  under  the  Lease 
AT&T  pays  TREET  rent  of  no  less  'than 
the  fair  market  rental  value  of  the 
Property;  and 

(C)  All  terms  and  conditions  of  the 
Lease  are  at  least  as  favorable  to  TREET 
as  those  which  TREET  could  obtain  in 
arm's-length  transactions  with  unrelated 
parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
21,  1994  at  59  FR  32018. 

Effective  Date:  This  exemption  is 
effective  as  of  June  3, 1993. 

Written  Comments:  The  Department 
received  one  written  comment  and  no 
requests  for  a  hearing.  The  comment 
was  submitted  on  behalf  of  AT&T  (the 
Applicant)  in  supplementation  of  the 
Summary  of  Facts  and  Representations 
(the  Summary)  in  the  notice  of  proposed 
exemption.  The  points  addressed  by  the 
Applicant  in  the  comment  are 
summarized  as  follows: 

(A)  Paragraph  (1)  of  the  Summary 
indicates  that  the  BellSouth  Master 
Trust  hold  assets  of  the  BellSouth  Plans, 
which  are  sponsored  by  BellSouth.  The 
Applicant  states  that  it  has  become 
aware  that  one  additional  plan 
participates  in  the  BellSouth  Master 
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Trust:  the  Retirement  Plan  of  Stevens 
Graphics.  Inc.  sponsored  by  Stevens 
Graphics,  Inc..  an  affiliate  of  BellSouth 
Corporation. 

(B)  In  paragraph  (6)  of  the  Summary, 
it  is  stated  that  with  the  addition  of  the 
Soitthpark  assets,  Karsten  commenced 
to  hold  under  management  over  20 
percent  of  the  assets  of  TREET.  The 
Applicant  represents  that  this  statement 
does  not  accurately  describe  Karsten's 
position  with  respect  to  management  of 
TREET  assets.  The  Applicant  represents 
that  with  the  addition  of  the  Southpark 
assets,  the  TREET  assets  under 
ma^iagement  by  Karsten  constituted 
over  twenty  percent  of  all  assets 
managed  by  Karsten  on  behalf  of  nil  it-- 
r!:t'nts. 

After  consideration  of  the  entire? 
record,  including  the  commeni.  the 
Department  has  determineti  to  grant  tht- 
eveinption. 

For  Furtherlnformation  Conta:  t 
Koaald  Willett  of  the  Departmei-.l. 
tabphone  (202)  219-8881.  jThis  ;s  no' 
a  toll-free  number.) 

NatVVest  Securities  Corporation,  Inc. 
(NatVVest)  Located  in  New  York,  New 
York;  Exemption 

ii'rohtliited  Transaction  Exemptmn  -M-M 
exemption  Application  Na  D-96Uli 

I  Transactions 

A  Effective  December  22,  1993.  the 
restrictions  of  sections  406(a)  and  4071  jj 
ot  the  Act  aiMl  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(cKl)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
tullowing  transactions  involving  trusts 
and  certificates  evidencing  interests 
tlu;rein: 

(I)  The  direct  or  indirect  salt-, 
exchange  or  transfer  of  certifitates  in  the 
tiuti.il  issuance  of  certificates  betwtjen 
ttie  sponsor  or  underwriter  nnd  an 
tjuiployee  benefit  plan  when  the 
spuusor,  servic,  r,  t^u.ste^^  or  insufer  of  i 
trust,  the  underwriter  of  the  cprtific.ate-. 
rf' presenting  an  interest  in  the  trust,  or 
3;i  oI>(igor  is  a  p.^rty  in  ir.'erest  with 
rvspw:t  to  such  plar); 

(2i  The  diret:t  or  ind!re<:t  ar^iuisitiim 
or  disposition  ol  certifirites  hy  ,i  pl.itt  i". 
the  secondary  market  for  siu  h 
( t  rtiticates;  and 

is)  The  continued  holding  ot 
I  ertificates  acquired  hy  a  plan  pursn.i:!t 
_{u  subsection  LA.  (1)  or  (2). 

Notwithstanding  the  tortigoing. 
-.i'.itam  LA.  does  not  prtividi;  an 
exemption  from  the  restrictions  ot 
stTCtions  406(a)(l)fE),  406|a)(_')  .ind  i"i^ 
tor  Ihe  acquisition  or  holding  of  a 
tpitificateon  behalf  of  an  Excluded  FLft 
=    bv  any  person  who  has.  discretionary 
I'llhorily  or  renders  investment  advu.i- 


with  resspect  to  the  assets  of  that 
Excluded  Plan.' 

B.  Effective  December  22, 1993,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  se<;tion  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  ?h9  Code  shall  not  apply 

to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfyr  of  certificates  in  the 
initial  issuance  of  certificales  between 
the  sponsor  or  uttdu'rwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  cr  reridori  investment  advice 
with  respect  to  the  iuveslment  of  plan 
assets  in  '.ha  certificates  is  (a)  an  obligor 
with  respeti  to  vT  jwrcent  or  less  of  the 
fair  mari:eJ  value  of  oiiii^iatioiij  or 
receivabifs  con'amed  in  the  triist,  or  (b) 
tin  alTiliiite  of  a  person  de.scribed  in  (a); 
it 

(i)  Thi-  pi  •••■  is  not  an  Excluded  Plan; 

(ii)  solely  iv.  the  ca.se  of  un  acquisition 
of  certificates  in  coaaeclion  with  the 
Initial  iSvSuance  of  the  certificiiles.  at 
least  50  percent  of  each  class  of 
i.ertiruat'is  in  whicii  plans  have 
invested  is  acquired  by  persons 
iiuiepeadenl  of  the  members  of  the 
Kestncted  Group  and  at  least  50  percent 
uf  the  aggregate  interest  in  the  trust  is 
;ic  quired  by  persons  independent  of  the 
Restricted  Group; 

(lii)  a  plan's  invesunent  in  each  class 
of  t:ertir:cates  does  not  exceed  25 
peri.ent  of  all  of  the  certificates  of  that 
(.iass  outstanding  at  the  time  of  the 
ji.iiu'silion;  and 

(iv)  immediately  after  the  acquisition 
of  the  ti;rtificales.  no  more  than  25 
pt'iceul  of  the  as-sets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
i:ivestinent  advic.e  are  invested  in 
cert i. Recites  represcnti.Mg  an  interest  in  a 
trust  contaiiiipg  as.sets  sold  or  serviced 
by  the  same  entity. -  For  purjioses  of  this 
pa.Mguph  B.(l)tiv)  on'y,  an  entity  will 
not  be  tonsidered  tc  service  assets 
(:.:Mitai;»ed  in  a  trust  if  it  is  merely  a 
siihservicer  of  tliat  trust; 

(2)  Th'j  direct  or  indirect  acquiiition 
or  disiiositioa  of  certificates  by  a  plan  in 
i.!ie  secondary  nuirkel  for  such 
t  e.'t;!'iiiites,  providtni  that  the  conditions 
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set  forth  in  paragraphs  8.(1)  (i).  (iii),  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  December  22. 1993.  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act.  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(cl  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust; 
provided: 

(1)  sm.b.  !rans.ictions  are  carried  out  in 
accordanua  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement:  and 

(2)  the  pooling  and  servirang 
agreement  is  provided  to,  or  described 
in  all  ma".?rial  respeirts  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  tiie 
'rust.' 

NotwithslandJiig  the  foregoing. 
section  l.C.  does  not  provide  an 
exemption  horn  the  restrictions  of 
section  40B(b)  of  the  Act  or  from  the 
{.3\es  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  frojn  a 
person  other  than  the  trustee  or  sponsor. 
unless  such  fee  (x>nstitutes  a  "qualified 
administrative  fee  "  as  defined  in  section 
HIS 

D  Kffertive  December  22. 1993. the 
restrii:t:ons  of  sections  406(a)  and  407(a) 
of  the  .Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reasnn  of  sections  4975(c)(ll  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transai:tions  to  which  those  restrictions 
or  taves  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  in?  Test  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
rehiliunship  to  siiih  service  provider 
described  in  section  3(14)  (F),  (G).  (H), 
or  (I)  of  t!ie  Act  or  section  4975(e)(2)  (F), 
(G),  (M),  or  (I)  of  the  Code),  solely 
bet;ause  of  the  plan's  ownership  of 
t:ertifii:at:-s. 

//.  Gt^nira'  Conditionn 

A  T!."  relief  provided  under  Part  I  is 
.available  only  if  Ihe  following 
conditions  are  met: 

( t)  The  acquisition  of  certificates  by  a 
I'i.Tii  is  on  tenns  (iiH;luding  Ihe 
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certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's).  Moody's  Investors 
Service,  Inc.  (Moody's).  Duff  &  Phelps 
Inc.  (D&P)  or  Fitch  Investors  Service 
Inc.  (FiU;h); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
nnd  retained  by  the  underwriters  in 
c;onnection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  ail  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  .such 
obligations  (or  interests);  and  the  .sum  of 
all  payments  made  to  and  retained  by 
the  .servicer  represents  not  more  than 
reasonable  compensation  for  the 
ser\'ic;er's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
rea.sonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  .such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  .')01(a)(l)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter, 
placement  agent,  sponsor,  trustee. 
.servicer,  insurer,  or  any  obligor,  unless 
it  or  any  of  its  affiliates"  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II.  A. (6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  .such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 


4231.1 


case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtams  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
suc:h  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
repre.sentation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A.(6)  above. 


///.  Definitions 

For  purpo.ses  of  this  exemption: 
A.  "Certificate"  means: 

(1)  a  certificate 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  as.sets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
in.strument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860D(a)  of  the  Internal  Revenue  Code  of 
1986;  and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  fnist;  with  respect  to 
certificates  defined  in  (1)  and  (2)  for 
which  NatWest  or  anv  of  its  affiliates 
which  is  subject  to  tlie  jurisdiction  of 
the  United  States  courts  is  either  (i)  the 
sole  underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent.  For' 
purposes  of  this  exemption,  references 
to  "certificates  representing  an  intere.st 
in  a  trust  '  include  certificates 
denominated  as  debt  which  are  issued 
by  a  trust. 

B.  "Trust"  means  an  investment  pool. 
the  corpus  of  which  is  held  in  trust  in 
the  United  States  and  consists  solely  of- 

(1)  either 

(n)  secured  consumer  receivables  that 
hear  intere.st  or  are  purcha.sed  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  i.ssued  by  a 
cooperative  housing  association); 

(b)  secured  credit  in.struments  that 
bear  interest  or  are  purcha.sed  at  a 
discount  in  transactions  by  or  betwooii 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  se(  tion 
HIT); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  di.scount  and  which  are 
secured  by  single-family  residential. 


raulti-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates."  as  defined 
m  29  CFR  section  2510.3-101(i)(2); 

(0  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
<:lauses  (a)-(e)  of  this  section  8.(1); 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  undistributed  cash  or  temporary 
nnestmenfs  made  therewith  maturing 
no  later  than  the  next  date  on  which 

distributions  are  to  be  made  to 
certificateholders;  and 

(4)  rights  of  the  trustee  under  the 
pooling  and  ser\icing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  the 
investment  pool  consists  onlv  of  assets 
of  the  type  which  have  been  included  in 
other  inve.stmenf  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
f;ntegories  by  S&P's.  Moodv's,  D&P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plans  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
cvrtificutes  evidencing  interests  in  such 
other  investment  pools  have  been 
purt.hased  by  investors  other  than  pi.ms 
for  at  least  one  year  prior  to  theialans 
acquisition  of  certificates  pursuant  to 
this  exemption. 

(..  "Underwriter  ■  means: 

(DN.ilWest: 

(2)  aii\  person  directly  or  indire(.tly. 
ti-.rough  one  or  more  intermediaries. 

(  ontrolling,  (  ontroiled  by  or  under 
common  control  v.ith  NatWest;  or 

(3)  anv  member  of  an  underwriting 
svndicaie  or  selling  group  of  whii.h 
.N'.itWest  or  a  person  described  in  (2)  is 

a  manager  or  co-manager  with  respect  to 
the  <:ertificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  irust  by  depositing  ' 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Sen.  icer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  hilly  responsible  for 
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servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
receivables  contained  in  the  trust,  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  receivables  contained  in  the 
trust,  including  the  master  servicer  and 
«ny  subservicer. 

H.  "Trustee"  raeani  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instnunents.  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  tlie  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for.  a  trust. 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  tnist  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  oi^ligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  iucludftd  in  the 
trust.  Where  a  tnist  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  each  underwriter: 

[2]  each  insurer; 

(3)  the  sponsor: 

(4)  the  trustee: 

(5)  each  servicer; 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust:  or 

[7]  any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person: 

(2)  Any  ofTicer.  direcW.  partner, 
employee,  relative  (as  defined  in  section 


3(15)  of  the  Act),  a  brother,  a  sister,  or 
a  spouse  of  a  brother  or  sister  of  such 
other  person:  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  offict^r, 
directot  or  partner. 

N.  "Gontroi  '  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  the  other  pi'rso.i,  or  an  aifihatt 
thereof,  is  not  a  fiduciary  who  has 
investment  i;  '.ngement  authority  or 
renders  invtsiirent  advice  with  rt^-snect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entraiv-t;  into  a 
forward  delivery  cornmit.aient  {as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  f-,-e  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transactio?i  with  an 
unrelated  party: 

(2)  Tke  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  tj.me  the 
plan  enters  into  the  forward  d"liverv 
commitment;  and 

(3)  A|  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Porward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  Tbe  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  section  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

( 1 )  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  charge  the  fee 
absent  the  act  or  failure  to  act  refierred 
to  in  (1); 

(3)  the  ability  to  charge  the  fee,  the 
circumstances  in  which  the  £ee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 


T.  "Qualified  Equipment  N'ote 
Secured  By.  A  Lease"  means  an 
equipment  note: 

(a)  which  is  secured  by  equipment 
which  is  leased: 

(b)  which  is  secured  by  the  obliyihn:! 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  with  respect  to  which  the  tri  si's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  b;, 
the  equipment  and  not  tiie  lease. 

U.  "Qualified  Motor  Vehicle  L«,asrj  * 
means  a  lease  of  n  noto.-  vehicle  wherv: 

(a)  the  trust  hoia-.  a  securiiy  in::-rest 
in  the  lease; 

(b)  the  trust  hoids  a  ■^■jr.K-ity  i.Mten-st 
in  the  leased  motor  vehii  it-^-iud 

(c)  the  trust's  Sf curiry  inten-st  ft:  the 
leased  motor  vehiclt;  is  at  least  as 
protective  of  the  trust's  rights  as  tlit; 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Fooling  and  Servicing 
Agreement"  means  the  agii^ment  nr 
agreements  among  a  sponsor,  a  sen.  icer 
and  the  trustee  establishing  a  truit.  In 
the  case  of  certi  ficates  which  are 
denominated  as  debt  instniments. 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
10, 1994,  at  59  FR  30049. 

Effective  Date:  This  exemption  is 
effective  for  transactions  occurring  on  or 
after  December  22,  1993. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Infonnatien 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibilitj^provisions  of  section  404 
of  the  Act,  whiS^K^ong  other  things 
require  a  fiduciary  tt>  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(aKlKB)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
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401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  nlan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availah  iiry  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  jaaterial  facts  and 
representaticMs  contdined  in  each 
application  are  true  and  complete  and 
accurately  destirihe  all  material  terms  of 
the  transaction  whii.h  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transitctions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  D.C..  tliis  11th  dav 
of  August  1994. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
IFR  Doc.  94-20009  Filed  &-1&-94:  8:45  am] 

B:LIJNC  code  45T0-2»-P 


NATIONAL  LABOR  RELATIONS 
BOARD 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  National  Labor  Relations  Board 
(NLRB). 

ACnOM:  Notice  of  amended  routine  uses 
for  NLRB  system  of  records  NLRB-19. 
Telephone  Call  Detail  Records. 

SUMMARY:  This  notice  amends  the 
language  of  three  routine  uses  in  the 
NLRB  Privacy  Act  system  of  records 
NLRB-19.  Telephone  Call  Detail 
Records,  The  three  amended  routine 
uses  narrow  the  existing  routine  uses  to 
specify  more  exactly  the  information 
that  may  be  disclosed. 
EFFECTIVE  DATE:  The  amended  routine 
uses  will  become  effective  without 
further  notice  30  days  ft-om  the  date  of 
this  publication  (September  16. 1994). 
unless  comments  are  received  on  or 
before  that  date  which  result  in  a 
contrary  determination. 


ADDRESSES:  Written  comments  on  the 
amended  routine  uses  may  be  submitted 
to  the  Executive  Secretary.  National 
Labor  Relations  Board,  1099  Fourteenth 
Street.  NW..  Washington.  DC  20570- 
0001.  Copies  of  all  comments  received 
will  be  available  for  inspection  between 
8:30  and  5  pm  in  room  11600. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Truesdale.  Executive  Secretary 
National  Labor  Relations  Board,  room  ' 
11600.  1099  Fourteenth  Street  NW.. 
Washington.  DC  20570-0001. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (e)(ll)  of  the  Privacy  Act 
of  1974,  5  use.  552a.  the  National 
Labor  Relations  Board  is  publishing  a 
notice  revising  existing  routine  uses 
Nos.  1.  3.  and  8  in  its  system  of  records 
NLRB-19,  Telephone  Call  Detail 
Records.  The  system  notice  of  NLRB-19 
was  last  published  in  its  entirely  in  58 
FR  50957  on  September  29, 1993. 

As  amended,  routine  use  No.  1  will 
specify  that  on  disclosure  to  an 
inquiring  congressional  office,  the 
subject  individual  must  be  the 
constituent  about  whom  the  records  are 
maintained.  The  other  two  amended 
routine  uses  Nos.  3  and  8  respectively 
will  narrow  the  existing  routine  uses  to 
specify  more  exactly  the  information 
that  may  be  disclosed  to  a  court  or  an 
adjudicative  body  in  the  course  of 
presenting  evidence  or  argument, 
including  disclosure  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  and  to  an  inquiring 
Federal  authority  for  hiring  or  retention 
of  an  employee. 

A  report  of  this  notice  to  amend  the 
three  routine  uses  in  NLRB-19. 
Telephone  Call  Detail  Records  was  filed 
pursuant  to  5  U.S.C.  552a(r)  with  the 
Office  of  Management  and  Budget  and 
with  Congress.  The  specific  changes  to 
the  notice  being  amended  (58  FR  50957 
September  29. 1993)  are  set  forth  below." 

By  direction  of  the  Board. 

Dated:  Washington.  DC.  August  11,  1994. 
John  C.  Truesdale, 
E.>(eciitiie  Secrelcirv- 

NLRB-19 

System  name: 

Telephone  Call  Detail  Records. 

*         *        •        •        » 

Hon  tine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

1.  A  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 


constituent  about  whom  the  record  is 
maintained. 

3.  A  court,  a  magistrate, 
administrative  tribunal,  or  othe.' 
adjudicatory  body  in  the  course  of 
presenting  evidence  or  argument , 
including  disclosure  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settienit- nt 
negotiations,  or  in  connection  w  ith 
criminal  law  proceedings,  when:  (..)  The 
NLRB  or  any  component  thereof;  or  i,! 
any  employee  of  the  NLRB  in  his  or  hpr 
official  capacity;  or  (c)  any  employ.-  r.f 
the  NLRB  in  his  or  her  individur.l 
capacity  where  the  NLRB  has  a-r  vd  t,j 
represent  the  employee:  or  (d)  'ne 
United  States  Government,  is  a  pa.-  .  !,> 
litigation  or  has  interest  in  sl:  h 
litigation,  and  determines  that  sudi 
disclosure  is  relevant  and  necessary  to 
the  litigation  and  that  the  use  of  such 
records  is  therefore  deemed  by  the 
NLRB  to  be  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 
*        •        .        .        . 

8.  A  Federal  authority,  in  response  to 
its  request,  that  this  system  of  records 
contains  information  relevant  to  the 
hiring  or  retention  of  an  employee,  the 
i-ssuance  or  retention  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  or  retention  of  a  license, 
grant,  or  other  benefit.  The  other  agency 
or  licensing  organization,  however,  may 
then  make  a  request  supported  by  the 
written  consent  of  the  individual  for  the 
entire  record  if  it  so  chooses.  No 
disclosure  will  be  made  unless  the 
information  has  been  determined  to  be 
sufficiently  reliable  to  support  a  referral 
to  another  office  within  the  NLRB  or  to 
another  Federal  agency  for  criminal, 
civil,  administrative,  personnel,  or 
regulatory  action. 
*         *        •        •        • 

IFR  Doc.  94-20217  Filed  8-16-94. 8:45  ami 

BILUNG  CODE  7S4S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commrttee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Containment  Systems;  Meeting 

The  ACRS  Subcommittee  on 
Containment  Systems  will  hold  a 
meeting  on  Sep'tember  7,  1994,  Room  T- 
2B3,  11545  Rockville  Pike.  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject"  meeting 
shall  be  as  follows: 
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Wednesday,  September  7,  1994 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  review 
proposed  changes  to  Appendix  J  to  10 
CFR  Part  50,  "Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors".  The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  tlie 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  Iw 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRG  staff, 
nuclear  industry,  their  consultants,  .ind 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discu.ssed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
thei:ognizant  ACRS  staff  engineer,  Mr. 
M.  Dean  Houston,  (telephone  301/41.5- 
6890)  between  7:30  a.m.  and  4:1.")  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  ofanv 
changes  in  schedule,  etc.,  that  m,iy  have 
occurred. 

Dated:  August  10.  1994-. 
Sam  Duraiswamy, 
Chiff,  SuchxirFleactdrs  linmch. 
|FR  Doc.  94-20137  Filnd  8-lfi-<H;  8. -4-)  .mi| 
BJLUNG  COOE  7990-01-4* 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
September  7, 1994,  Room  T-2E13. 
11545  Rockville  Pike,  Rockville, 

Mar^'land. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  nioeting 
shall  be  as  follows: 

U>rf;iesdlrn'.  September  7.  Uh)4—i>:()0  p.m. 
I  'nti!  tlm  Conclusion  oj  Ihisinoss 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  present«'d  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee       -  . 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  jind  questions  may  be  asked  only 
by  memJiers  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
IJossible,  so  that  appropriate 
arrangements  can  he  made. 

Further  information  regarding  topics 
to  be  discussed,  the  .scheduling  of 
sessions  open  to  the  public,  whether  the 
mcetini«  has  l)een  cancelled  or 
res(.hediiled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  ha  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
73f.n)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 


Datod:  August  11,  1994. 
Sam  Duraiswamy , 
Chief.  Nuclear  Heactors  Branch. 
|FR  Doc.  94-20136  Filed  8-16-94;  8:45  am] 
BILLING  COOE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 


August  11, 


1994. 


The  above  named  national  securities 
exchange  has  filed  applications  with  tfie 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

f'iinniki:  Oinoniiis.  Inc. 
Cliiss  A  Common  Stock.  S.03  Par  Value 
(File  No.  7-12799) 
(liilliiis  &  Aikman  {'orp. 
Common  .Stock,  S.Ol  Par  Value  (Fili;  No  7- 
12800) 
Oasis  Kosidontial.  Inc. 
Common  Stoi.k.  .$.01  I'ar  Value  (File  No.  7- 
12801) 
I'iud  Revere  (^jrp. 
Common  Sto(.k.  SI .00  Par  Value  (File  No, 
7-12802) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  1. 1994, 
written  data,  views  and  argumentsr 
concerning  the  above-referenced 
application.  Persons  desiring  to  make  . 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
4.=iO  5th  Street  NVV.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unli.sted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protw:tion  of  investors.    ' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  doingafeji. 
authority. 
Jonathan  G.  Katz, 
.SVcreffjrv. 
IFR  Doc.  94-20117  Filed  8-16-94:  8:45  anil 

BILLING  COOE  M1(M>1-M 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange. 
Incorporated 

A.ugus-t  n.  ig94. 

The  above  naniod  national  securities 
exchange  has  Filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Se<:«ion 
1 4111 1)(B)  of  the  Securities  Exchanse 
Act  of  1934  find  Rule  12r-I  therenndHr 
for  nnlistad  trading,  firivile^es  in  shr 
toilo-ving  securities: 
F.i;ii(iri-li,ii!(»ra  Anriir'.-t  -".  A 

'\'iUTi(;aii  D««pf)>;!t()rv  Sli.in-:  (va/.h  K.'p  r, 
Slws.  of  Qmunon  SUH:k|  No  I'm  Value 
(F'iluNii.  7-1278^) 
e  .r.p.iis  S  A.  Instituciud  0,-  Bd;.  .1  Mi.lt.^iU- 
Cir-ijui  rinaiiciero  A:  r>-n-\  B,i.;p,iis 
'  Ko()  6  Series  L  L.i.Tii:!!'!  V.,;;ii;^  Sluirosi 
^  $1  00  I'ar  V;i!;h'  (VV.n  N',,  7  ^1  .'•^•■-:.i)' 
(.■r.lur-i  S(  Aiknuiii  CDrpo-.ifum 
leloninii.n  Slock  SOI  F'nr  V.i'nc  (ri;,.  \„  7- 
TJ7H4) 
'■•.^tilutti  N.izionaic  Dolio  Assimnuioii;  .Si'A 
Am.  rii.iri  Dt!p()s;t;iiv  Sii.m:s(ifp  lOoni 
Slir'i  LITlSI.Od  i'.ir  VhUic  (i'r-!,-  \.-   r  - 
1273:>) 
rviur^^.in  St.inlcy  l'at>rix;  Asi.i  iunU.  Im. 
C:>.riiiiiu:i  Stock  S.'.il  !'ar  V,ilii.(I  ii<- \o   :•- 

Apati'iicat  Investiiu^ut  inui  M;iiiag«;nient 
(^mpany 
C.-rnnionStr.ikSOl  I'.jr  V.i!'.,' fFi!.- "Vi  -- 
I27f!7! 
Ci/sr  S  A.  Uf  C  V 
Amoriran  Depository  Sh.i.^>s.  No  \'.n  V,,:.. 
•(I'ilc  No.  7-12788) 
(-i-iiijiiir  (Jomjiauios.  im . 

CoiiirnoiiStixikSOl  J'rtrV.ih,.-   (  ,!.-N',    • 
12781J! 

siaijui  ludiistriiil  Oiir.mgd  SA  D"  C  V 

Arii>?iU;<in  Dt'posilury  Sli.in's  Icuii  Krp  : 

()r((  l»;irtic:ipati(in  Cprt  1  \ii  l',ic  V.ii:;.- 

irilir  No.  7-12790) 

I'lr.if^on  (koiip.^nc 

CiininoriStiKrkSOl  i'lii  V.ili..- j!  li'- am   7 
127tn) 

i'liiv.in  Fquifv  Fund,  In( , 
Cnr.iinoii  Stock  S  {)!  i*nr  \  ,  I;.- [•  i!f  \i.   r- 
12792) 
WCISKvl.Iiu.. 
('(iiiution  Stock  \n  p,i,-  \  ,;..,.  .'f  j,.  \-,,  7  _ 
I27«J) 
V.HX-Cilirp(ir<ltii>r!  Ilioli]:.:!'  (',n-\r.  ,i;y) 
('niiimon  Stock  Nd  !'.i:  V, .!.,,•  II  i!.-  No   7- 
12794) 
!  ;!:pnxa  NhcioimI  !)!■  Clft  trii  kLiI  ,->  \.  <.!;ii, 
Ani'Tu.in  l)cp(K.I,iivSli,iii-s(!<.i)  !()  si.r^ 
oflitmnionSdH  k)  rji.!'..r  V.i.'/t.- (I  ,i.- 
No   7-12795) 


(•!. 


I'riipcrtics  111  \i-vv  \,;: 


CoimnoiiStcKk.Sini  I'-.ir  V.-hiC  (Fi!,.  N<,  T- 

t27'm) 

t';i!ti,i!  N,itiiiri.il  (:>.r|M>r,iruiii 
Coiiiinnn  Stock  No  F'.n  V'.iiii.-  (f  Vr  N.i   ^ 
U7(»7) 

rrccport  McMor.iii  Copjvr  ,:>i(l  Cold 
Utp-Shrs.  (each  rep.  .ippn.^.  z.'KI  SSirs  Mt 
1  ■?"'(.  Coav.  Cxf.h.  S(>f<.i.ill'n:t  SIck  kl  \i. 
fir  V'aliif?(Filir  No.  7- I27ii81 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reportinp 
svstem. 

Fnteresled  persons  are  invited  to 
submit  on  or  before  Septemfier  1.  1994, 
written  data,  views  and  an^un.f^ii's 
c:onf:erTiini'  th^'  ahoverefprred 
application  Persons  desirin;^  to  make 
wntterr  can  ni-n's  should  file  three 
( opies  thereof  wdh  flie  Secrpiarv  of  the 
Stv:i!rit!?-s  and  Fxchnnge  Conu!:iss;o;i 
4^.0  Fif't  Street.  N.W  .  VVashiiv^tn-;,  D  C 
2()-,4q    Ko!!o..vingthisor-,:)ortti;.t>  tor 
neann,?.,  th^Com-nisnion  will  a;iprove 
iii*^-  appht-ntion  if  it  finds,  based  upon 
d!!  the  infoniintion  aVi^li.ih!';  fo  it  thit 
t!it>  i.'Kterisions  of  oiilislDd  trading; 
priA-ilf^ges  piirsiiani  to  sucli  jpjin.atiou 
is  Cftn  v^fent  with  the  maintenance  of 
fair  and  ordery  rrarkets  and  l:;e 
proto.-:?:on  oT  investors. 

f  or  til,:  Con-.tjiissioii,  by  the  Division  nf 
\l.iikct  Ks^'ddtHin.  piirsiiant  to  i.lti.vn,-.-d 
•luthority 

}iinal)ian(;  K.r.r. 

.11  ( '^iiif\ 
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[Reieass  No.  34-04516;  File  No.  SR-CHX- 
9J-12I 

Seir-Reguiator>-  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  To  Disclosure  of  Pending 
Formal  Exchange  Disciplinary 
Proceedings  to  the  Central 
Registration  Depository 

.Aiii;;i-.i  '.!)    ■  n,-i 
I.  In'rod'u  liiui 

111-  M^i  (..  l')')4.  the Chifui,:?o Stock 
f.\(  til!.,"".  |.!i,  (••CHX"or"Excbaiif'.''l 
siii)!:M(i;-d  i(>  the  Securities  aru! 
I-.K(  h.iii^e  Ckiinmission  ('■Connnission" 
or  \S[,C'  ].  pursuant  to  Section  19(li)(l) 
(ii  r'ii-  S.-(.(ii-iSivs  Kxchanj'p  Art  of  1934 
CA'  fl.'  ,v.u\  Rule  191)^  thereunder.-'  a 
prnnosed  rt;:.'  .;ha!ige  to  authorize  the 
Lxi.iiaiiv^iMYi  itrovide  intorination  to  the 
C:cri!«al  KinMlration  Depository  (   fjJR   ) 
(  o;;  ..Mititu;  pi-nding  fonnal.  i;.\(.hua^e 
ciis;  iplina.'-v  (iroceudinKS  for  dus<  losuii; 
to  ill.-  piihJK; 

'i  tif  proposed  niie  ciian^e  was 
i!(»ti\.(-d  III  S>i:ori(ies  Evchaiige  .Act 
Kc'cisc  Nn    t42r.8  dime  28,  loq4).  '.M 
I  i-".  1J4',  1  (!.,|y  5.  1994).  No  comments 
>vc!e  roieivid  on  the  proposal.  Tins 
ordtT  approves  the  proposed  rule 


11.  Description  of  the  Proposal 

The  CHX  is  adopting  Rule  9  to  Article 
XU  of  the  Exchange's  Rules  to  authorize 
the  CHX  to  provide  information  to  the 
CRD  J  concerning  pending  formal 
Exchange  di.sciplir.ary  proceedings  for 
disclosure  to  the  public.  A.ccording  to 
the  Exchange,  a  formal  disciplinary 
proceeding  is  considercri  to  he  pending 
from  the  time  cho-^es  are  issued  '  liPlil 
the  proceeding  is  rompieied.s  Currently, 
the  Exchange  U!sc!ose.s  information  only 
on  final  Ev;hant;«_'  disLipiina.'-v  -la.ons  ' 
to  the  CRD''  •  • 

[ntonii..t.os;  o.,  pend'ng  formj".  SRO 
discipliii  :ry  procrcciin-s.'jmcngother 
events.  is  ;  arrontly  in  t»!e  CRD.  hut  only 
to  the  e.v*-,-i.;  thatr-'ports  are  made  by 
members,  member  organizations  and 
associati'd  pt  -sons  [v,;rsi-jn!  to  their 
reportii;:^  ohii^jiions  on  f)ie  Cniform 
Applicjtinn  for  Set.urities  Ino.   :'rv 
Registratio-i  or  Tr,insf.:"r  (For       '    -1  ;,nd 
Form  BD,  tlie  uniform  application  form 
for  hrokcr-de.-;|.:-r  r-'gislral'on.  The 
proposal  •.-.oiild  expand  the  informat.oa 
available  on  p.rifin-.g  disciplinary- 
actions  by  requiring  the  Hxiib.ange  to 
report  suc:li  cases  to  the  CRf)  ' 


'  IMlSC  'ttMi^lijl'iBBi 

-■  I7(:KK  :»!I  IOt>-4  ;  |t|.H; 


'  I  fi^  (Hi)  .,  1.)  ,„|.^:  ,.,.,<  ,r.di„rrv  ddUba-tf- 
(tmlaiiitru;  or..i.liivn'..-ni  jiul  iliv.t.lina.'Y  i-isUxv  <,' 
riHinlw.'i  ,4iuf  ,isvK  1  iird  |iersijii%  tfi;i-.tercd  wiIm 
^If-r.XuUli.i'-v  or^,,.,,^luiiu  V   SKU:.  'l  ^nd  sidle 
swi:rit.t>s  .lU'v  i.-s.  Mw  CRU  .^  oym  ,•'■',  jy  ihc 
\.r:on.,ii  .\..u  ,,'i,ir  n>  S.T.iriii'<;  D.viVrv  Iiir_ 
I    N.AS!)   )  v»  ih  iniHil  nil  ;iii1kv  .uul  otliPf  mallrrs 
i'i.i;;  Ipiier-.t  .imi  iljn-  <,;,.r.  „~i  j,„\  oih-r  M«)s. 
Ki.,;ii(Iir.«ltii-Lvcli.iiu;o 

'CIIX  .ArtK.Io  \Ii.  Kii!i>  l(U),ir,,v,ai.,.  ,,-  jMrl.lii,! 
I'  i(!  thr  niifsTiKTil  ofthp  Crc^iil.-m  a  vhdt!  j;,i.p,if 
fh,tt^n  .iixii^ftl  iM>  r<.nirTi,l|f.i  i  fi-frf^lr  or  niht-r 
CM.-n-M?  m  nii,|t  on   .:    !»■  L-ML-lituIimi  or  R.,|,,  of 
•ti"  t£Kth.ini;f  •!...  ff.-.idHui  .shdll.  t-«f  -,,(  ^s 
f.frenvifttT  prokali^!.  du(~:f  the  iiaii  lo  (jrcter 
«Ti'vr  rhcrv-  ,.:,.:. ;,  .h.  „  , ,;  ,„,i  ^  -  ,;n  of  .ucf. 
r  h,!r^,-s  shall  In-  s,  rvwl  ii).<iii  the  drcitspd    It.^ 
ai.iu.N«l  .ihili  .,ls.i  (»•  v'fvtM  With  wriilen  iioUtpof 
when  .jnd  wht-ri- 111-  Ll.,irk;,-»  w<il  b^  he.inl 
■S.-.-(:iIX  ArlKk'  XII.  Kuie  7 
'•Inforra„'io7i  i.^,:v  .-nia*^  f;r..i!  ilisc.pJi.-ur* 
■i.tinns  I  ikpn  tiy  ffif  f-Jxr  h,..i(.,.,  ihf  N.\SU  .,n.i  .r\^r 
^^•lf-re^I.!.^lorv  .,tH!  r.-s..,^tL,r»  ri.-^a-!:/jtiiiai.  a.i  welt 
...  mtdrm.ilnin  roai  ••tiim.;  MTl,im  rrim.ui 
uiniiiii()n>fi)a:..i:,i..i  ,n  i|:,.(;Kli.  h.«slw>:i 
(i  -f.Insfdlolhrt.i.i.lii  |.m.„  iiii  1..  tin- N-\il)\  sOO 
i:    niber.vr\,ir-^.,K.,.e»,  |..i».r  itji    j >,■■ 
(  .rri:!-,isMO;;  vil.sn|,;..::|:>  i(,(,.,,vr.J  ih,N\;-4li 
i'rii'>?(tiirps  li.r  f>f>eialini;  iK  -KKl  n  .iiuk-i  .<f  vKe  iii 
S"(iir!ii..st\(  !,.,;,«.•  V  :  K i«-\i,   m..."<i,\pr.i 

-•  '•  I'i'ci.  S7  n{  IS'--  r.  ..\;i,ii  ui.  I  rt.:i  ,:i-.ie  n  , 

-K-\  \SI)-'M- I'l'iaiHIN  iti.t»'rSHr-.,'.  fC!«i 
\\'lKi<vniUr<U-r'!  fli).:!,   !    IWJ  tli,- SLf? 
i;-jTOVPd  ,,n  \.\S()  r..t-  r  h^r  ^..  ro  rT-,.Af  rtii,n> 
uil'irnwrm-.  .iv.itl.ihli-  'n  t.ho  i;prt<T.iI  [i.i|,|,. 
rFV-i-'i'm;  {»'m,!.:ii;  rfi^f  :;i>,„.irv  p.-ri,  ..M.a^,  ,,r 
.K-lin:w  •.,kc-;  bv  !<^<-.-l!  Of  MaU-  s.-inril,.  „..;,.,i,  ,^ 
•  I  1  SK(I'  if.,'  r<'l,il«-l(i  -■V  iriUcsnr  (oauiinti'ic^ 
tra.nvti-litrix.  artil  n-(;.if»ling  .-fianiirtl  uhI:,  ttti(»i,f$ 
.iml  iirtiirni.1^,,11    S,- S..f  ..u»n><  txrtrsnj;?  \cf 
K'lf.t-^Kiy    U'Si.ftll.Jv  1.  I"**!  !!.  ss  KK  l(i7-;i  fl,.ly 
tl.  I')1ll|fi!.-N  ,   SK-N\M)-Qj-2f,|,    e».:'1,n5 
tki-nl  Oi-M  l(>siir>-  A;i(»rtnv(l  Onle'    ) 

■Oil  Mdfth  Jl    I'J-M.  rHeCr>'im:t-iM.:)!,  n...rtive<1 
.1  >'''lit.)f  (i'r>j>f>r,i|  hv  'hr  N"*  Yirk  Stcn  k 
t-.wh.ni^-  li..    (   NVsi-»„>    h  .  i'horiTed'f.e 

Co'ti...  ..-(I 
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The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).''  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  ®  requirements  that  the  rules  of 
an  exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest. 

In  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990  ("Penny  Stock  Reform  Act"), 
Congress  mandated  that  the  NASD 
establish  a  toll-free  telephone  number 
("800  number  service")  for  the  purpose 
of  receiving  and  responding  to  inquiries 
from  the  public  regarding  the 
background  of  NASD  members  and  their 
associated  persons.  The  NASD  began 
operating  its  800  number  service  on 
October  1, 1991.  Upon  the  request  of  a 
caller,  the  NASD  may  disclose,  in  the 
form  of  a  written  report,  the  following 
information  contained  in  the  CRD: '° 
past  and  present  employment  history  of 
NASD  members  and  their  associated 
persons:  all  final  disciplinary  actions,^  > 
taken  by  federal  and  state  regulatory 
agencies  and  SROs,  that  relate  to 
securities  or  commodities  transactions; 


NYSE  to  provide  information  to  the  CRD 
concerning  pending  formal  NYSE  disciplinary 
proceedings,  for  disclosure  to  the  public.  See 
Securities  Exchange  Ad  Release  No.  33844  (March 
31, 1994).  59  FR  16669  (April  7, 1994)  (order 
approving  File  No.  SR-NYSE-94-ll). 

•l5U.&C78f(19e8). 

•25U.S.C78f(b)(5)(1988). 

'"Under  NASD  procedures,  the  800  number 
service  operator  does  not  provide  any  information 
over  the  telephone.  Instead,  a  written  copy  of  the 
information  requested  is  sent  to  the  caller  and  to  the 
NASD  member  and/or  associated  person  who  is  the 
subject  of  the  inquiry.  The  identity  of  the  caller 
remairis  confidential.  See  800  Number  Service  Plan 
Approval  Order,  supra,  note  6. 

"The  NASD's  800  number  service  plan  does  not 
define  the  term  "disciplinary  action."  According  to 
the  NASD,  however,  the  term  includes,  but  is  not 
limited  to,  information  provided  in  response  to 
question  7  on  Form  BD  and  question  22  on  Form 
0— I.  See  Pending  Event  Disclosure  Approval  Order, 
su§ira,  note  6. 


and  all  criminal  convictions  reported  on 
Form  BD  or  Form  U-4. 

In  1993,  the  Commission  approved  a 
rule  change  by  the  NASD  to  expand  the 
scope  of  information  that  is  reportable 
through  its  800  number  service. ^^  Thus, 
in  addition  to  the  information  set  forth 
above,  the  NASD  may  disclose  to  the 
public  such  events  as  pending  formal 
disciplinary  actions  initiated  by  federal 
and  state  regulatory  agencies  and  SROs; 
criminal  indictments  or  informations; 
civil  judgments;  and  certain  arbitration 
awards  in  securities  and  commodities 
disputes  involving  public  customers. 
Currently,  the  NASD  relies  on  members 
and  asstxiated  persons  to  report  these 
events  to  the  CRD  on  Form  BD  or  Form 
U— 4,  respectively.  Because  this 
represents  the  only  means  by  which  the 
NASD  can  obtain  data  about  pending 
disciplinary  actions  (other  than  its 
own),  the  quality  of  the  CRD  database, 
and  thus  of  the  800  number  service, 
depends  on  complete  and  timely 
reporting  by  members  and  associated 
persons. 

In  the  Commission's  opinion,  Rule  9 
to  Article  XII  should  help  fill  a  potential 
gap  in  the  NASD's  800  number  service, 
by  authorizing  the  Exchange  to  report 
the  initiation  of  a  formal  CHX 
disciplinary  proceeding  '^  involving  an 
Exchange  member,  member  organization 
or  associated  person,  and  significant 
changes  in  the  status  thereof,^*  directly 
to  the  CRD.  As  a  result,  that  information 
will  be  available  to  the  public  whether 
or  not  it  is  voluntarily  reported  by  the 
member  or  associated  person.  The 
Commission  therefore  finds  that  the 
proposed  rule  change  should  enhance 
the  fairness  and  accuracy  of  the  CRD 
database  and,  accordingly,  of 


"See pending  Event  Disclosure  Approval  Order, 
supra,  note  6.  The  Commission  notes  that,  in  1992, 
Congress  requested  thaj  the  General  Accounting 
Office  ("TIAO")  conduct  a  review  of  various  aspects 
of  the  Panny  Stock  Reform  Act,  including  the 
NASD's  BOO  number  service.  Among  other  things, 
the  GAO  recommended  that  information  about  final 
arbitration  awards  be  reported.  Accordingly,  the 
NASD  sibmitted,  and  the  Commission  approved,  a 
rule  change  authorizing  the  NASD  to  disclose 
certain  arbitration  awards,  as  well  as  pending 
formal  disciplinary  actions,  through  its  800  number 
service.  In  this  context,  the  (Commission  notes  that 
it  has  requested  all  SROs  to  coordinate  with  the 
NASD  the  transfer  of  information  atmut  awards 
rendered  in  each  exchange's  arbitration  program. 

'J  For  purposes  of  reporting  to  the  CRD;  the  CHX 
consideJs  a  formal  disciplinary  proceeding  to  be 
pending  from  the  time  charges  are  issued  until 
completion  of  the  proceeding.  See  supra,  notes  4 
and  5. 

'*CHX  Rule  9  provides  the  following  examples  of 
signific^it  changes  in  the  status  of  a  pending  formal 
di.sciplinary  proceeding  which  would  require 
disclosure:  the  issuance  of  a  decision  by  the 
President;  and  the  filing  of  an  appeal  to  and/ur  the 
i<ieuance  of  a  decision  by.  a  Judiciary  Committee, 
the  Exchange's  Executive  Conunittcc  or  Board  of 
Governors. 


information  released  to  the  public 
through  the  800  number  service. 

The  Commission  has  long  believed 
that  investors  need  access  to  reliable 
information  in  order  to  protect 
themselves  against  potential  fraud  and 
abuse.  In  this  respect.  Rule  9  to  Article 
XII  should  help  customers  make  an 
informed  decision  about  whether  they 
should  conduct  or  continue  to  conduct 
business  with  particular  securities 
professionals.  In  sum,  the  Commission 
has  concluded  that  the  rule  change 
should  increase  the  flow  of  information 
to  the  public  and  thus  should  ultimately 
strengthen  investor  protection. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  »*  that  the  proposed 
rule  change  (SR-CHX-94-12)  is  hereby 
approved. 

For  the  Ckimmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Mai^aret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-20122  Filed  8-16-94;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stocit  Exchange, 
incorporated 

August  11, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Amway  )apan  Ltd. 
American  Depositary  Shares  (rep.  '/j  sh. 
Com.  stk.  without  Par  Value  (File  No.  7- 
12823) 
Capstone  Capital  Corp. 
Common  Stock.  $.001  Far  Value  (File  No. 
7-12824) 
Case  Equipment  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12825) 
Cole  National  Corp. 
Class  A  Common  Stock.  $.01  Par  Value 
(File  No.  7-128261 
Collins  &  Aikman  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12827) 
Ferrellgas  Partners 
Common  Units,  (rep.  LP.  Units).  No  Par 
Value  (File  No.  7-12828) 
First  Industrial  Realty  Trust.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12829) 
Franchise  Finance  Corp.  of  America 


•M5  U.S.C  78s(b)(2)  (1988). 
'"17  CFR20O.3O-3(aMl2)  (1994). 
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Common  Stock.  S.OI  Par  Value  (File  No  7- 
12830) 
Franklin  Electronic  Publishers.  Inc. 
Common  Stock.  No  Par  Value  (File  No  7- 
12831) 
HS  Resources.  Inc. 
Common  Stock.  $.001  Par  Value  (File  No 
7-12832) 
Kaydon  Corp. 
Common  Shares.  $.10  Par  Value  (File  No 
7-12833) 
MFS  Intermediate  Income  Trust 
Shares  of  Beneficial  Interest,  No  Par  Value 
(File  No.  7-12834) 
Nations  Balanced  Target  Maturity  Fund.  Inc. 
Common  Stock.  S.OOl  Par  Value  (File  No 
7-12835) 
Smith  (Charles  E.)  Residential  Realty.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
12836) 
Texaco  Capital  LLC 
Cm.  Adj.  Rate  "MIPS"  Ser.  B  (File  No  7- 
12837) 
United  Wisconsin  Services.  Inc. 
Common  Stock,  No  Par  Value  (File  No  7- 
12838) 

Viking  Star  Shipping.  Inc. 
Common  Stock,  No  Par  Value  (File  No  7- 
12839) 
WCI  Steel,  Inc. 
Common  Stock.  No  Par  Value  (File  No  7- 
12840) 
Cira  Pharmaceuticals,  Inc. 
Common  Stock.  SOI  Par  Value  (File  No  7- 
12841) 
Interdigital  Communications 
Common  Stock,  SOI  Par  Value  (File  No  7- 
12842) 
Intermagnetics  General  Corp. 
Common  Stock,  $.10  Par  Value  (File  No  7- 
12843) 
Rotonics  Manufacturing 

Common  Stock,  No  Par  Value  (File  No  7- 
12844) 

Texas  Meridian  Resources  Corp. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
12845) 
Top  Source  Technologies,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No 
7-12846) 
Voyageur  Minnesota  Municipal  Income  III 
Common  Stock.  S.OI  Par  Value  (File  No  7- 
12847) 
XCL,  Ltd. 
Common  Stock,  $01  Par  Value  (File  No  7- 
12848) 
CKE  Restaurants,  Inc. 
Common  Stock,  S.OI  Par  Value  (File  No  7- 
12849) 
Dominion  Resources  Black  Warrior  Trust 
Trust  Units  (File  No.  7-12850) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  1,  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  E.xchange  Commission. 
450  Fifth  Street,  NVV  Washington,  DC 


20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

IFR  Doc.  94-20119  Filed  8-16-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Modifying  the 
Trade  Reporting  Requirements  for 
Category  2  Inter-Dealer  Broker  Netting 
Members 

August  10,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  5,  1994,  the  Government  Securities 
Clearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
GSCC-94-06)  as  described  in  Items  I,  II. 
and  III  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ft-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
GSCC's  rules  concerning  the  trade 
reporting  requirements  for  category  2 
inter-dealer  broker  netting  members 
("IDBs"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  tiie  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

'15U.S.C.  7es(b)(l)(19H8). 


The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  classification  of  category  2  IDBs 
was  established  by  GSCC  in  1993  in 
order  to  permit  qualifying  IDBs  to 
engage  in  up  to  ten  percent  of  their 
tradmg  activity  in  eligible  securities 
with  non-netting  members.*  Each 
category  2  IDB  must  act  exclusively  as 
a  broker  and  at  least  ninety  percent  of 
its  business,  measured  based  on  the 
overall  dollar  volume  of  next  day  and 
forward  settlement  activity  in  eligible 
netting  securities  over  the  most  recent 
twenty  day  period,  must  be  with  netting 
members.3  In  addition,  Categor>'  2  IDBs 
have  clearing  fund  and  margin 
requirements  essentially  the  same  as 
those  of  a  categor\- 1  dealer  netting 
members. 

In  order  to  monitor  compliance  with 
their  scope  of  business  requirements, 
each  category  2  IDB  is  obligated  to 
provide  GSCC  in  writing  with  a  list  of 
all  of  the  legal  entities  that  it  acts  on 
behalf  of  and  must  promptly  inform 
GSCC  of  any  change  to  such  list.  Each   ' 
IDB  also  is  required  to  submit  daily  to 
GSCC  all  of  its  next  day  and  foru'ard 
settling  trades  in  eligible  netting 
securities,  including  trades  with  non- 
grandfathered  non-members  and  must 
indicate  the  buy  and  sell  side  of  each 
transaction. 

GSCC's  rule  do  not,  however, 
expressly  require  that  a  category-  2  IDB 
provide  to  GSCC  for  every  trade  done 
involving  an  eligible  netting  security  the 
identity  of  each  buy  side  and  sell  side 
counterparty.  This  information  is 
significant  to  GSCC  for  risk  monitoring 
and  surveillance  purposes.  In  particular, 
it  is  important  for  GSCC  to  understand 
and  to  be  able  to  assess  the  volume  of 
and  degree  of  concentration  of  trading 
done  by  a  category  2  IDB  with  one  or 
more  specific  non-members. 

The  proposed  rule  change,  therefore, 
will  expre-ssly  require  each  category  2 

-The  CVimniission  approved  category  2  lUBs  in 
Securiilp.'i  Exchange  .^cl  Release  No.  32722  (Aubusi 
12.  199J).  58  FR  42993. 

^  For  a  lemporary  period  established  bv  GSCC's 
Board  of  Directors,  the  term  netting  members  is 
defined  to  include  certain  specifically  designated 
grandfathered  non-netting  members  firms  that 
currently  have  IDB  screen  access.  This  will 
temporarily  allow  category-  2  IDBs  to  trade  with 
nonmomber  dealers  that  hisioricallv  have  had 
access  to  the  IDBs'  screens.  An  IDBs  trading 
activity  with  grandfathered  dealers  will  not  be 
included  for  purposes  of  detemiining  when  an  IDB 
meets  the  ten  percent  scope  of  business  limitation. 
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IDB  to  disclose  to  GSCC  for  every  trade 
done  involving  an  eligible  netting 
security,  including  trades  done  with 
non-members,  the  identity  of  each  buy 
side  and  sell  side  counterparty. 

(J.SCC  believes  that  be<:ouse  the 
proposed  rule  change  allows  CSQ:  to 
ensure  that  it  can  appropriately 
monitory  its  existing  netting  members  il 
is  consistent  with  Section  17 A  of  the 
Act  "*  and  the  rules  and  regulations 
then?under  applicable  to  GSCC. 

B.  Sulf -Regulatory  Organization  s 
StatHment  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Memhfrf!.  Participants,  or  Othera 

ConiiTients  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  GSCC  members  will  be 
notified  of  the  rule  filing  and  comments 
will  be  .solicited  by  a  GSCC  Important 
Notice.  GSCC  will  then  notify  the 
Commission  of  any  written  «;onMnent.s 
received  by  GSCC  regarding  the 
proposed  rule  change. 

III.  Date  of  EfDectiTenes-s  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days,  of  the  date  ot 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  poriod  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  smh 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Cioiiuni.vsiou 
will: 

(A)  by  order  approvi;  such  pnjpostjd 
rule  change  or 

(B)  institute  procewlings  to  delennijie 
whether  the  proposed  rul«»  ch;iiig(! 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Inten^stcd  persons  aiv  invited  to 
submit  written  data,  views,  jnd 
arguments  i:oncerning  the  furogoiiig. 
Persons  making  written  suhniisyion.s 
should  file  six  copies  thereof  with  th«; 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Co|)ies  of  th.- 
submission,  all  suhse<jnent 
amendments,  .ill  written  statement;, 
with  Inspect  to  the  propo,sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  tl>e 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  ins|)ection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
ftling  will  also  be  available  for 
inspection  and  c:opying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  file  number  SR-(;SCC-94-06 
and  should  bf»  suhniitted  by  September 
7. 1994. 

For  the  ('.(nnniissi«in.  by  the  Division  of 
Marknt  Rcguliition,  piirsuiint  to  ilch.'sattid 
authority 

Margaret  H.  McFartand, 

Deputy  .'JM.Tf't'jfy. 

IFR  Do. .  94-20120  l-il««l  »-  H»  -<«;  H:4S  am| 
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Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of 
Amendments  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  Relating  to  Corporate 
Governance  Changes 

August  to,  \\fU. 

On  Jime  21, 1994,  MBS  t:leaniig 
Corporation  C'MB.SCC)  filnd  with  the 
SHi:uri!i«s  and  Exchange  Commission 
("Comnoission'")  a  proposed  rule  changu 
pursuant  (o  Section  19(b)(1)  of  the 
.Seci.'ritifS  Exi  honv;e  A«;t  of  1934 
("A(;l"J.'  The  Commission  published 
notice  of  thj  proposed  rulo  cliange  in 
tlu;  Federal  Register  on  July  IH,  1994.^ 
On  July  15,  lulv  22,  August  4,  ,-;nd 
August  «,  1994.  MRSCC  filed 
(iniendifients  to  the?  proposed  rule 
change.''  No  ( ommen's  have  ht>en 
n«:eived  on  the  filing.  As  <iist.\is.sed 
ht'lovv  the  Commission  is  .ippiovingthe 

'  '5  11.S.C.  78s(b){l)(198b). 

'Si<!-iJii>  KjKh.iiip,.   A^i  Ki'l<-.iM>  No  :)4337  (July 
«   I'W^i.  S'tl'R  iM57, 

'   A.i-.i'adiifiit  No.  t  i.orrcclHii  d  typuf>,ruphit;al 
«iroi  >;i  !h'-  niiiis  I.i:lli3t  from  iUvni  T.  Kusulf, 
Koley  s.  lArdiicr.  lo  Jurry  Carpo'ilcr,  Division  of 
M.irlri't  R4f  ililinn  ('Tlivipion")  f Ion-mission  (July 
14,  l')'.»4l.  Ar;,rr,,irT..:n!  Nu,  •;  ij.irrhi;.!  x'rt.iin 
(jriivisioiif  (lilhc  .Sli.irt!huldi>r."i  Agnioiiunil.  l.uttcr 
£roin  l);iii|-l  Ft.  .Silvor,  Clctry,  (rfittlictj,  Sirtoii  i 
ll.iniiliun  lo  lerry  C-ir|)t!nli!r,  Diviilon,  (Commission 
(J.ily  Jl.  I'ttMl  A.tii'inldV'nl  No  3  claririoj  iho 
pnj(.cdijr«  101  sh,irfiho'il>;rs  lo  loriniralH  Uiu 
Stiarplioljrrs  Agri't'ivpnl.  I.n"i?i  (roio  UavidT 
RiiMjff,  Kot"y  »  l.anliuT  lo  )iMTy  ("arprilor, 
Division.  roniiii.;.slun  (.Aiijjiisl  3.  I'W'l) 
AniRndiiitnl  No.  4  provided  lor.i  lirnilation  on  Ihc 
YoliuR  uiitilieinniils  0(6.11111  tioldiii)!  cunipanies. 
l.ell«;r  froBi  Oivid  T  I'.nsoff,  l-oli\y  *  Uir<ii!i;r,  lo 
(«rry  (  ^ir(>"i|,T.  !)ivi  ;ioii,  <.4>»nnussion  (Aogit.M  0. 

eW'i) 


proposed  rule  change,  including  the 
amendemnts,  on  an  accelerated  basis. 

I.  Description 

MBSCC  is  currently  a  wholly  owned 
subsidiary  of  the  Chicago  Stock 
Exchangf;.  Incorporated  ("CHX").  CHX 
has  agreed  to  sell  all  of  CHX's 
ownership  interest  in  MBSCC  to  MBStX : 
participants  and  the  National  Set;urities 
Clearing  Corporation  ("NSCC")."  After 
llie  transaction  is  completed, 
participants  of  MBSCC  will  own  100% 
of  Cla.ss  A  common  shares  of  MBSCC 
and  N.SCC  will  own  100%  of  Class  B 
common  shares  of  MBSCC.* 

The  proposed  rule  change  adopts 
corpnrati!  governance  changes  for 
MBSC'C  coiisi.stent  with  the  transaction 
described  above.  The  proposed  rule 
«  hange  amends  Article  FOURTH  of 
MBSCC's  Certificate  of  Incorporation, 
amends  various  provisions  of  MBSCt^s 
By  l^vvs  and  Rules,  and  authorizes 
MB,SCC  to  enter  into  a  Shareholders 
Agreement. 

Article  rot  m TH  of  MBSCC's 
Certificate  of  Incorporation  is  amended 
to  imxi^i.'^B  the  iiuniber  of  shares  ofstoi.k 
thnt  MBSCC  is  authorized  to  Lssue  and 
to  divi<le  tlu'  r.onmion  .stock  into  Class 
A  and  CLiss  U  shares.  The  increased 
number  o>  authorized  shares  permits 
MBSCC  partii  ip.infs  to  hold  MaS(X: 
shan.s  in  piopo.'lion  to  their  usage  of 
MBS(;C  without  creating  fractional 
siian  s.  ]  he  »li  vision  of  the  common 
stoi.k  iiit:j  CL'ss  A  and  Class  B  shares 
provide.-;  n  mechanism  vvhorfby  NSCC, 
\vlii(Ji  will  purciiase  100%  of  Class  B 
sh-jiub,  is  assured  one  seat  on  the  bo;)rd 
oltiir.itorsnfMB.SCC. 

The  i:'!,!  .idinents  io  the  By-Laws  and 
ih  ;  Shan.'hoiders  Agreement  set  forth 
nmcii;;  nthor  things,  the  number  of 
ill .-!,•(  tors,  their  eligibility,  and  the 
manner  in  whir:h  directors  will  be 
oic'ctc.l.  Spi cifiially,  tiie  amendment  to 
Article  3,  Section  3.1  of  the  By-Laws 
iiii  tc.isi^s  till'  hize  of  tho  MBSCC  board 
to  thirlOHi!  Ironi  its  present  size  of 
olevHU  directors.*  In  addition,  Article  3, 

'CIIX  wil!  RoJi  allot il!i«h3r«a  10.1  rarpor.-ilioii 
{(iriii-d  tur  Mil-  '.i,li>  piir(K).sti  o( acquiring  MtJ}i<3". 
',!!»  I  (•  Millet,  Aiijuisilion  Cijrporalion").  MJiStXI 
p.inii  ifj.iiitj  wiM  own  90%  of  MB.SCX:  Acqui»kliuii 
Corpor.illon.  .and  N.SfX:  wilt  own  10%  of  MBSO^; 
Ai  (jiiijsitioii  Cnf)jor.ition.  After  Itie  salo  of  MHS<X: 
N((»;k  to  MbMX;  Actpiisilion  Corpumlion,  MBStjt; 
Arcpi-^  I'.'if^  Covpi-.Mtiijii  will  be  miirgcd  iiilo 
MUM  C  with  MH.StlC  being  the  surviving 

'■i;i;)(ir.lliol1 

'  All  MILS! .(J  pnrlii  Ip.Tnts  will  h;ivr  the 
ii|j|><)fU!r  iiy  lo  purch.isc  shanks  in  MBSCt;  in 
()f(p'i!.;i  1.111  loiriiiir  iisM){e  of  MHSCI^.  After  Ilie 
ijiitiai  siili;  lu  p.irtiijiiMiUs,  p.irticipants  whoar«  twl 
■ih.iri'lnldofi  ;vi||  be  unlilled  lo  purch.i.se  one  sl.aiti 
ol  Cl.i;'!  A  i.otHn;on  .*lock.  All  .'shareholders  will  hr 
rpi)ijir>»il  10  sifjn  I'^p  .Shijreliol'iers  Agrcnnninl. 
<ii:S(litX'd  tMilovr. 

"Vnrsu;»iii  lo  Arji«;ie  3.  Se<:>ioa  i.2  of  ilie  B>  !.*».•. 
*'i  p.ir;;..;i.jt  t«  it),>  pro{]ot«ff  Ktiar«tvoIi{<!r^ 
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Soction  3.1  of  the  By-Laws  and  Section 
2  of  the, Shareholders  Agreement  require 
that  eac;hxlire[;tor,  other  th.an  the  NSCC 
director  and  one  director  that  represents 
the  nr.anagement  of  MBSCC,  must  he  an 
officer  or  general  partner  of  or  hold  a 
similar  manageniont  position  with  a 
participant  of  MBSCC  ("Participant 
Director")  and  that  no  more  than  one 
officer,  partner,  director,  or  employee  of 
a  participant  may  serve  as  director  at 
any  given  time. 

The  proposed  rule  change  al.so 
amends  provisions  of  the  By-Laws  to 
lower  the  number  of  votes  required  to 
call  a  special  meeting  from  75%  to  25% 
of  the  outstanding  voting  power  (Article 
2,  Section  2.3),  to  provide  for  waiver  of 
notice  of  a  stockholders'  meeting 
(Article  2,  Section  2.4),  and  to  authorize 
the  board  of  directors  to  establish  the 
salaries  of  MBSCC's  ofricers  (Article  5, 
Section  5.2). 

Section  2  of  the  Shareholders 
Agreement  specifies  how  Participant 
Directors  and  members  of  the 
nominating  committee  '^  are  elected.  As 
is  currently  the  practice,  the  nominating 
committee  will  nominate  candidates  for 
Participant  Directors  and  members  of 
the  following  year's  nominating 
committee.8  Participants  are  given  the 
opportunity  to  petition  for  additional 
candidates.9  If  no  petitions  are  filed,  the 
participant  shareholders  must  elect  the 
candidates  nominated  by  the 
nominating  committee. 

If  there  are  competing  candidates  due 
to  a  petition  or  petitions  being  filed, 
ballots  will  be  mailed  to  all  participants. 
Pursuant  to  Section  2{A)(iiI)  of  the 
Shareholders  Agreement,  each 
participant  of  MBSCC  is  entitled  to  the 
number  of  votes  determined  by 
multiplying  the  number  of  persons  to  be 
elected  Participant  Directors  at  the 
annual  meeting  by  one  vote  for  each 
Sl,000  of  average  monthly  volume- 
related  fees  (rounded  down  to  the 
nearest  one  thousand  dollars)  payable  or 


A^re.■ment.  onp  of  llip  npvvlv  creatfid  slol.s  on  the 
MHSCC  board  is  for  NSCXs  dolpg^ip  to  rht-  bo.ird. 
and  one  .slot  is  for  an  additional  represen'ativc  of 
participants.  N.SCC  will  oipcl  one  dirctlor  of  thp 
Class  III  dirpclors  for  so  lonp  as  NSCC  owns  C;iass 
H  sharps.  Section  3.1  of  the  Hy-Uws  prnvidps  for 
a  stagi>erpd  tioard  of  directors  with  pai.h  of  the  Ihreo 
classes  elected  once  pvprv  three  ypars. 

■  l.'nder  Section  2(Aj(ii|  of  the  Shareholders 
Agreement,  no  person  who  is  a  current  member  of 
the  board  or  who  was  a  member  of  the  lio.crd  or 
ntiminatlng  committee  for  the  jirior  year  may  tie 
T!lectpd  to  the  nominating  committee.  Members  of 
the  nominating  commiiii'c  must  be  officers  or 
general  partners  of  or  hold  simil.ir  management 
po.sitions  with  MBSCC  participants. 

"The  nominating  committee  must  submit  its  list 
iif  nominees  to  the  Secretary  of  .MHSCC  no  later 
than  .sixty  days  fx>fore  the  annual  meeting. 

■'The  petition  must  be  signed  by  a  |past  five 
parli(  ipants  and  filed  with  the  Secretary  of  MMSCi: 
.It  least  thirty  days  prior  to  the  annti.il  meeting. 


paid  by-the  participant  to  MBSCC 
during  the  preceding  year  ("Voting 
Entitlement"). 10  pverv'  participant  shall 
have  at  least  one  vote.  Each  participant 
may  cast  all  of  its  voter,  for  a  single 
nominee  or  distribute  its  votes  among 
Sfv^ra!  nominees.  Participants  Owners 
of  Class  A  stock  must  vote  thi-ir  shares 
as  determined  by  the  vote  of  all  of  the 
participants  whether  or  not  the  voting 
participants  are  shareholders.  In  the 
event  of  a  tie  vote,  the  nominating 
committee  selects  the  person  who  is  to 
be  elected  director. 

The  Shareholders  Agreement  also 
contains  provisions  relating  to 
shareholder  votes  for  other  than  the 
election  of  directors.''  In  addition,  the 
Shareholders  Agreement  contains 
provisions  relating  to  required  transfers 
of  MBSCC's  stock  '2  and  permitted 
transfers  of  MBSCC's  Class  A  and  Class 
B  stock."  The  Shareholders  Agreement 

'"The  Shareholders  Agreement  contains  special 
provisions  for  participants  that  are  bank  holding 
companies  ("BHC-)  (as  such  term  is  defined  under 
the  Bank  Holding  Company  Act  of  1956)  and  their 
affdiates.  The  voting  entitle.ment  of  a  BHC 
participant  and  its  affiliates  is  limited  to  4.9%  of 
the  total  voting  entitlements.  The  voting  entitlement 
of  all  BHC  participants  and  their  affiliates  is  limited 
to  24.9%  of  the  total  voting  entitlements.  Should 
the  sum  of  the  voting  entitlements  of  all  BHC 
panicipanis  exceed  24.9%.  each  BHC  participant's 
voting  entitlement  will  be  reduced  pro  rata  to 
comply  with  the  24.9%  limitation.  The  4.9% 
limitation  will  not  apply  to  a  BHC  participant  if  that 
BHC  particip.inl  provides  confirmation  from  the 
app.'-opriate  bank  regulatory  agency  that  the 
limitation  is  not  applicable  to  that'SHC  participant. 
The  24.9%  limitation  will  not  apply  to  BHC 
participants  if  any  BHC  participantprnvides 
confirmation  from  the  appropriate  bank  rpgulatory 
agpucy  that  the  total  voting  entitlements  of  all  BHC 
participants  can  exceed  24.9%  of  the  total  voting 
entillpmeiiis. 

' '  Par!  iripant  shareholders  may  not  remove  a 
director  of  MB.SCiC.  with  or  without  cause  but  must 
remove  a  director  for  cause  if  directed  to  do  so  by 
a  m.iiority  of  the  .lirectnrs.  A  -  ,  affirm.ilive  vote  of 
the  MBSCC  shares  is  required  to  amend  the 
CeriiPi  ate  of  Incorporation  or  the  By-Iviws  of 
Mil.SCC.  for  MBSCC  to  repiirrhase  or  issue  any  of 
its  sp(  urities.  or  for  MB.SCC  to  purchase  spcurities 
not  incident  to  MM.sCC's  normal  busme.s.s.  In 
aildilion.  the  s)i,'irer:niders  must  vote  as  directed  by 
the  board  of  di.'iTtors  for  amendments  to  the 
Cerlitii  ate  of  lncorpnr.i|iim  rriating  to  (1 1  (irealer 
than  niai(jrity  reqi.iromcnls  of  ([iinrum  and  voting 
at  tioard  meetings:  (2)  cumul<,live  \o4ing  for  the 
eledion  of  directors;  O)  classiricalion  of  directors; 
(4)  shar-'holder  rights  to  fix  consider.!! ion  for 
sh.irrs.  to  determine  the  .slated  capital  and  surplus 
upiifi  issuance,  and  to  authorize  a  reduction  in 
capital  in  respect  of  sm  h  sh.ires;  (.S)  shareholder 
rights  to  fix  compen.salion  of  directors;  and  (b) 
sha.'r  holder  rights  to  elect  and  remove  directors.  In 
addition,  the  board  also  has  the  aulhoritv  to  diritt 
sharpholder  voting  for  the  amendml-nt  of  .my  By- 
l.aws  e\(  epi  any  Ity-J.aw  which  the  Ixiard  i.s' 
prohibited  from  atriendingby  the  provisions  of  the 
By-Li.vs. 

'-l'(Mm  the  insolvency  of  a  p.irticipant 
sh.ireholder.  all  MB.SCC  shares  held  by  it  will  b<- 
trjns!rrre<l  automatically  to  all  other  jiarlii  ipant 
sharvhoUliTs  pro  rata. 

'  '.A  participant  mav  sell  its  Class  .X  shares  only 
In  another  p.ir'ii  ipant  l)ul  only  after  giving  notice 


also  provides  that  the  provisions 
governing  the  voting  of  shares  shall 
continue  in  force  for  ten  ve^rs  and  shall 
be  automatically  renewed  for  a 
substqiient  ten  year  period  •■»  Finally. 
MBSCC  is  em.ending  Article  V,  Rule  fi. 
Seci.on  3  of  its  Fiiies  lodi-lete 
references  tc  thy  CHX. 

II.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  and,  therefore,  is 
approving  the  proposal.  Specificallv,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  lyAlbK.^KC)  '^ 
of  the  Act  in  that  it  assures  the  fair 
representation  of  its  shareholders  and 
participants  in  the  selection  of  its 
directors  and  administration  of  its 
affairs. 

The  Act  does  not  define  fair 
representation  or  set  up  particular 
standards  of  representation.  Instead  it 
provides  that  the  Commission  must 
determine  whether  the  rules  of  the 
clearing  agency  assure  adequate 
representation  of  participants  and 
shareholders  in  the  selection  of  the 
board  of  directors  and  the 
administration  of  the  cleanng  agency's 
affairs.  In  its  release  setting  forth  the 
standards  for  registration  of  clearing 
agencies  ("Standards  Release"),  the 
Commission  stated  that  rather  than 
prescribing  a  single  method  for 
providing  fair  representation,  the 
Commission  would  evaluate  each 
clearing  agency's  procedures  on  a  case- 
by-case  basis.!''  With  respect  to 
providing  participants  with  a 
meaningful  opportunity  to  be 
repre.seiited  in  the  selection  of  the  board 
of  directors  and  the  administration  of 
the  clearing  agency's  affairs,  the 
Standards  Release  suggests  a  number  of 


to  MHSCC  of  the  piopovd  sale  N.SCC.  t.he  sole 
owner  of  Class  B  stock,  may  x.11  it.s  C:iass  H  shares 
only  lo  .mother  participant  (which  shares  will 
imnie(iia!-ly  convert  into  Class  A  shares)  or  lo  a 
rt^isterec!  c  le.iring  agency  but  only  after  giving 
notii  p  to  MBSCC  ot  the  pro|xised  sale.  MHSi:C  hd.s 
the  option  to  purchase  the  Class  A  or  Class  B  shams 
for  the  lower  of  SuiO  per  sh.ire  or  the  offering  price. 

'^Thp  provisions  in  the  Shareholders  Agreement 
governing  voting  include:  (1)  The  obligation  of  the 
shari  holders  to  elect  diret  tors  selected  \i\  all 
particip.ints;  (2)  the  prohibition  against 
shareholders  removing  directors  with  or  without 
cause:  I  i)  -  >  niaiorily  voting  rpquiremenis:  and  14) 
re<]uireei,"!i;s  th.t  the  shareholders  vote  as  directed 
b>  the  b(,.ird  for  c>'rlain  matters  (sfc  siipni  footnote 
lOi  .Ml  other  provisions  of  the  Shait-holders 
Agreement  ri'main  in  effwt  unless  the  agreement  is 
terminated  or  amended  bv  ih.-  consent  of  all  of  the 
parties  to  the  agrepmeni  If  at  the  end  of  any 
c.dendar  year  there  is  no  agrnement  governing  the 
voting  of  ihe  shares  in  efiec  t.  the  shares  of  MBSCC 
will  U-  redistributed  in  [iroportion  to  each 
participant's  usage  of  MB.SCC 

'••  1.S  r.S.C.  "H(j-i;bi(1)(C|(I988). 

"•Seciiritip,s,tx(hangp.\ct  Release  No.  Ib'.HKi 
(lulv  1.  I'mOI.USKR  41920. 
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methods  t:an  be  used  to  comply  with  the 
fair  representation  standard.  Among 
others,  these  include  the  alloc^ation  of 
voting  stock  to  all  participants  bas(?d  on 
their  usage  of  the  clearing  agency  or  the 
selection  by  participants  of  a  slate  of 
nominees  for  which  the  stockholders  of 
the  i;leariiig  agency  will  he  r»^qiiired  to 
vot«»  thiMP  slinres.''' 

MHStXVs  proposal  initially  allows  all 
participants  to  purcha.se  voting  stot:k 
based  on  tlieir  usage  of  MBS(X.  Rather 
than  reallocating  the  voting  shares  each 
year  in  proportion  to  participants'  usage 
of  MBSCC,  Ihe  Shareholders  .Agreement 
requires  the  participant  shar»;hnlders  to 
elect  dirt-t.tors  sele<:ted  by  all 
partic:ip,inls.  If  the  voting  provisions  of 
the  .Shareholders  Agreement  expire,  the 
participants'  voting  sto«:k  will  he 
reallocated  each  year  in  accortlnnce 
with  each  participant's  usiige  of  MHStX". 
Both  methods  of  8let;ting  dire«;tors 
appear  to  be  consistent  with  tht: 
methods  outlined  in  the  .Standards 
Release. 

The  Sh.ireholders  Agre»imenl  should 
ensure  that  the  c<indidates  for  the  Iward 
and  the  nominatiiTg  committt»e  represent 
the  entire  MBSCC  participant  bnse  The 
nominating  committee  is  directed  to 
sele<;t  (^indidates  with  a  view  tou  ard 
providing  fair  representation  for  the 
interests  of  a  cross  section  of  the 
participants.  Other  candidates  mnv  he 
nominated  if  the  nominatitig  i,»>iiii>iiftee 
is  [letitioned  by  particip.ints. 

Other  aspects  to  the  proposed  rule 
change  serve  to  enhant*  Ihe  rjbility  of 
small  p.-i.-licipants  to  have  a  xoice  in  the 
administration  of  MBSCCs  r,!f;iirs  By 
limiting  eac.h  participinit's 
representotion  on  the  Ixiaril  to  t>nl\  nne 
dio'c  tor.  N^BSCC's  lx)ard  sho;ild 
represi-nJ  a  (:ro)=s-se<:tion  of  MBSCtTs 
pnr1i(  ipnnt  bas.»  ;ind  should  !if>!  Im* 
doii!'i'..ite;i  hv  O'.if  oi"  two  I.Tj-ii- 
part i(i pants.  lYi  <:oimter  ?!ie  psifeiiual 
lor  a  few  larj^t  partis  ip.-.nts  lo  deteri.iji.e 
the  mitconu'  of  a  shareliolil^r  \(>U; 
iviinin  provisiniis  of  t!ie  S!i.iTei;o!ders 
Aj;n>tn;ienf  lii;.jt  the  sh.ir»'ho!ui  rs" 
aiithfjrity  in  fivoi  ofhoJirvi  pir.ver   Fur 
example,  the  sharf-lioi'lt^'s  must  vote  as 
dirtM  ted  by  the  hoard  ret^nrdaiij  •■■r  ni'>v:>] 
of  (lire;  tors  aiid  ihif  ;:nit''i!i;i(i";il  ft 
certiiin  provisions  of  the  t.>r*ifirate  «>f 
Irn  nrpor.'tion.  In  addition,  hv  ri!t)ti!riM;.> 
a  -"i  vo;t>  to  .intend  the  (\;rt)'i<  .ite  o) 
Ini.o'porntior.  Mr  t!'.';  B>  !,;;-.vs.  a  j^realer 
I  t»!isen.si!s  amtKtg  sh;  nhoiders  niii.st  lie 


'•  '  'II'  o'hf!  ""t:!.'!' -I'lOp-  ii;  i!ir  Si.,  -il.ir'ls  R':Ii'^im' 
iir.-   !1)  .S.i!jiild;inn  of  In)  ;ril  of  ijif^  liir  ji  Huin.ilions 
Iriiniiill  i))rl!i.ip.Tfil';  (2)^Hl<><  t;:in  <if  i  diilii!..!r'  fur 
tf\f!  liiji)  III  ;hi»  t)"i.iri'  III  iliri«to;>  l>v  »  niirr..n.i(.'ij' 
riim-i.iMi'O  y,  hii  h  ft;iiliii  Ix"  '  oiri;>iniilof.iiiit 
xi'li-'  ti'<i  liy  !t;i-  p...'lir.ij>.ml.N  or  ri:pivv,Ti;,iiv>'s 
thosfii  by  (KinicitMnli.;  ot  (;i)  a  niiniber  ol  illrti.to.^ 
fhnnvi  by  .i:ii|  Iriim  !h"  |i.-iriii:ip.i:its 


obtained  before  making  substantial 
changes  to  MBSCC's  administration. 
The  Commission  believes  that  the 
provisions  enhancing  the  authority  of 
the  hoard  of  dirertors,  who  represent  all 
the  participants,  are  consistent  with  a 
clearing  agency's  ohlig,itions  of  fair 
repre.se  atation. 

Tlie  Commission  also  believes  that  the 
limitation  on  the  voting  entitlement  of 
BHC  participants  is  pennissible  under 
the  fair  representation  requirements. 
During  1993,  the  BUCs'  usage  of  MBSCC 
vva.s  les.s  ihaii  20%  of  t.he  total  usage  of 
MBSCC.  and  thereforo,  no  reduction  in 
the  BlTCs'  voting  entitlement  wotdd 
ha-.e  bee»i  roqiiired.  MBSCC  h.is  agreed . 
to  notify  the  Commission  il  the  BHC.s' 
u.saee  of  MBSCC  exceeds  24'X>. 
Howevef,  the  Commission  believes  that 
even  if  a  reduction  of  the  BHCs'  voting 
entitlement  0(4:urs.  the  fair 
r«;presenlation  requirements  art  not 
violated  be<:ai;se  the  provisifMi  was 
adopted  at  the  request  of  the  BHCs, 
whose  voting  entitlements  are  being 
reduced,  becau.se  of  the  Bank  Holdiiig 
Company  Act  of  IQbCi. 

MBSCC  has  requested  that  the 
C4)mmission  find  good  cause  for 
.Toprovirjg  thp  proposed  mie  chanj^e 
prior  to  the  thirtieth  day  after  the  date 
of  puiilication  of  tlje  notice  of  liling.  The 
parlies  to  the  merger  have  .agreed  to 
(, lo.se  Ihtj  transaction  during  the  first  two 
weeks  of  August  19!K.  To  permit  .in 
effii  ieni  transfer  of  ownership  from  the 
CHX  to  MBSCC  pa.'liciptints,  it  is 
ni.H:es.sary  that  the  .Tppropriate 
governance  changes  are  in  pl.ice. 
rherefon;,  tlie  Commission  finds 
sufiicient  cause  to  ataxierale  appmval  ol 
this  proposiil. 

hifert^sted  persons  are  invited  to 
submit  written  d.ita,  views,  .wid 
iirguineiViS  coutxrning  ihe  ameudjueuh. 
to  Ih.e  proposed  rule  <:hanf?,e.  ''err..ius 
mokuig  »vritt»>n  suhiviisjioMS  should  Tih; 
six  copies  thereof  with  the  Siiii.eiary, 
S*;.'::uiti^s  ;uv  1  H\char.^;e  Couimis^ion, 
4.=jO  Fii(l>  Stnjet.  N'vV..  W'.ir^hiugtun.  DC 
Zn'i4*1  (^opies  ol  the  submission,  .tI) 
sul.iSHiji.'^nt  nnu.Tidmeuts,  all  v.'rili'in 
.staten'.eflis  v, ith  respect  totiie  i>ropOM.il 
rule  i.h;irj;e  lluif  ur»i  i'jied  wiih  die 
Iximmi.s-fcion,  anil  rdl  written 
(.ominurjicatioris  irj.iting  to  1?  ese 
amei.dujentt,  belv%ecn  the  C;u,ii)mis.sioii 
.md  iiuylperson,  oiher  th.".n  tiuise  thai 
may  be  li'ithheld  froni  She  puhlii:  in 
acr  ordntr.e  \\''\h  the  pruvisious  of  .1 
U.S.t;.  .^52,  v-i!!  l).jav.ii!.il)ie  for 
ius|)e«,u|)a  aud  i  opying  in  the 
Conuuis^icjns  Publii:  Kefereuce  .S<H:tio>). 
450  fiftft  .Stn^t.t,  N\V..  Washinglon,  DC, 
2{)riA9.  Copies  of  such  filing  also  will  be 
available  for  inspection  aud  copying  at 
Ihe  principal  oflice  of  the  aliove- 
e.ientioiied  sclf-n*gulalory  orjv'niwition. 


All  submissions  should  refer  to  File  No. 
SR-MBSCC-CC-94-3  and  should  be 
submitted  by  September  7, 1904. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
17Aofthe  Act. 

It  is  therefore  ordered,  pursuant  to 
Seinion  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-94-():l)  be,  and  hereby  is, 
approved. 

Fur  the  ('ommission  by  the  Division  of 
Market  Rcj^iilatidn,  pursuant  to  delegiited 
Hutburif','. 

Margaret  H.MrFar!and, 

Drpiity  Sr'i:ri'tiiry. 

II-R  Due.  94-20121  Filed  8-16-94;  8:45  ami 
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Seif-Regu.'atory  Organizations; 
Applications  for  Unlisted  Tracfing 
Privileges;  Notice  and  Opportunity  toi 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

Aiijvist  11.  I'J'W. 

The  above  named  national  .securitie?, 
CM.hange  has  filed  applications  with  thn 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
1 2(0(1  )(B) of  the  Securities  Exchange 
Act  of  1?j:J4  and  Rule  12f-l  thereunder 
for  uidisf(!d  trading  privileges  in  tlw 
following  serurities: 

Aiiiphi.iU)!  I  J<rpor.ition, 
(;l;i:;s  A  » A.ir.niun  .Stix.k.  $.001  Pur  \Ahu 


ir. 


,().  7-i.2!!0a). 


(li'.-ani  i-;!'.!illif.;irf  ('orpuration, 

CciPinon  Stock.  $.001  Pnr  Value  (Pile  No 
7-12SU-;). 
l'<it;.<~ti  (  iirj).  of  .*;ask;it(:hewan, 
'CiiilliTiUi.  Si(»:k.  No  I'iir  Value  (File  Nu.  7- 

12h;).s). 

Hnilrii  As.se!  M.inagtmiiint  (>Jrp., 
( :ou:ini >■.!  .Si.K.V.,  $.01  Par  V;jlue  (File  No  / 
l.'.HOtil. 

VVhx  (:t>^|)()^,:li,^ll, 
(i>mrt..';i  .S'lK  k..S.ill  Par  Value  (Fih*  No  7 

i:^no7)  ■  . 

VVhx  t/>i  poi.Ui'in. 

VViir.'^tii!.';  fx;.iriu^  lannarv  .\.  1«'.)h  (Kilr  T^» 
7-12fiqH). 

These  .securities  itw.  listed  and 
reqisicred  or,  one  or  more  oth(3r  natioual 
sef.iiritit^s  (  xi.hange  and  are' reported  in. 
the  »;onsoli(!.!!eil  transaction  rcporti";; 
system. 

Jntep'sted  pcrsoiis  are  invited  to 
suhiit  on  or  before  September  1,  1>.MH 
wriil  -n  data,  views  and  arguments 
«;on<.erning  tin;  above-rofcrenced 
appli(.o»!on  Persons  desiring  to  make 
wrilte'i  f  omnuiuts  .should  file  three 
copies  ihereof  with  the  Secretary  ol  the 
Se«:urities  and  Exchange  Commi.ssion 
4.'-)0  .'jth  Stnvt.  NW.,  Washington,  DC 
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20549.  Following  this  opportunity  for 
hearing,  the  Commission  u  HI  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors 

For  the  Comniission.  by  the  Division  of 
Market  Regulatioi:.  piirsii.int  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

[PR  Doc.  94-20-1 18  Fi'.d  R-16-94;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Kearing;  Philadelphia  Stock  Exchange, 
incorporated 

August  It,  1994. 

The  above  named  national  securities 
exchange  Ijas  filed  applications  with  the 
Securities  and  Exchange  Commission 
(Commission")  pursuant  to  Section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

DescS.A.  DeC.V., 
American  Depository  Shares  (each 
representing  4  series  C  Shares,  No  Par 
Value  (File  No.  7-12809). 
Emotelladora  Andina  S.A., 
American  Depository  Shares,  (each 
representing  6,Shares  of  Common  Stock. 
No  Par  Value  (File  No.  7-12810). 
Baiipais  S.A.  Institucion  de  Banca  Multiple 
Grupo  Financiero  Asemex  Banpais. 
American  Depository  Shares,  (each 
representing  6  Shares  L  Limited  Voting 
Shares  NPS  1.00,  Par  Value  (File  No  7- 
12811). 

Collin  &  Aikman  Corporation, 
Common  Stock,  $.01  Par  Value  (FHe  No  7- 
12812). 
Coram  Healthcare  Corporation. 
Common  Stock.  $.001  Par  Value  (File  No 
7-12813). 
Morgan  Stanley  Asia  Pacific  Fund.  Inc.. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
12814). 
Freeport  McMoran  Copper  &  Cold.  Inc., 
Depository  Shares,  (File  No.  7-12815). 
Apartment  Investment  and  Management 
Company, 
Common  Stock.  $.01  Par  Value  (File  No  7- 
12816). 
Empresa  Nacional  de  Electricidad  S.A.  Chile. 
Common  Stock.  No  Par  Value  (File  No  7- 
12817). 
Home  Properties  of  New  York.  Inc., 
Common  Stock,  $.01  Par  Value  (File  No  7- 
12818). 
Silverado  Foods,  Inc., 
Common  Stock.  $.01  Par  Value  (File  No  7- 
12819). 
VVatsco.  Inc. 


Common  Stock,  $.50  Par  Value  iFii-  No  7- 
12820). 
Rightchoice  Managed  C.srv,  Inc., 
Conunon  Stock.  $.01  Par  Vdlu'c  (File  No  7- 
12821). 
DIMAC  Corporation, 
Common  Stock,  $.01  P^r  VhIup  (Fie  No  7- 
12822). 

These  securities  art  iisted  and 
registered  on  one  or  m.ore  ether  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  1, 1994, 
written  data,  views  and  arguments 
concerning  the  abo ^e-referenced 
application.  Persons  desiring  to  make 
written t:omments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NVV..  V/ashington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Coriimission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  94-20115  Filed  8-16-94,  8:45  ami 

BtLUNG  CODE  BOIO-OI-M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2047;  Delegation  of 
Authority  of  Authority  No.  213] 

Designation  of  Administrator 
Delegation  of  Authority 

Pursuant  to  the  powers  vested  in  me 
as  Acting  Secretary  of  State,  including 
by  Section  1(a)  of  the  Department  of 
State  Basic  Authorities  Act,  as  amended 
by  Section  161(a)  of  the  Foreign 
Relations  Authorization  Act,  Fiscal 
Years  1994-1995.  Public  Law  103-236 
(April  30, 1994)  ("the  Act")  and  by 
Section  104(b)  of  the  Immigration  and 
Nationality  Act  of  1952.  66  Stat.  163.  as 
amended  by  Section  162(h)  of  the  Act. 
I  hereby  designate  the  Assistant 
Secretary  of  State  for  Consular  Affairs  as 
Administrator. 

I  hereby  fUrther  provide  that  all 
delegatidfts  that  conferred  authorities  of 
the  Secretary  of  State  upon  the  Assistant 
Secretary  of  State  for  Consular  Affairs  as 
of  July  28.  1994.  shall  continue  in  force 
and  effect  as  delegations  to  the  Assistant 
Secretary  of  State  for  Consular  Affairs 
and  Administrator.  Such  delegations 


shall  include,  but  not  be  limit«KJ  to. 
Delegation  of  Authoritv  Number  74 
Public  Notice  132  (NovemtxT  27.  iq5:t|, 
and  all  subsequent  amendments  tht-r.-to 

This  designation  and  delegation  sha'i 
be  published  in  tiie  Federal  Register 

Dated:  |uly  29.  V\-iA 
Acting  Secretan' of  S'titr. 
Strobe  Talbott, 

[FR  Doc.  94-20084  r.i.-.i  8-lf,-y4.  H  45  ..trii 
BILLING  CODE  471»-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  (ARAC);  Engine 
Harmonization  Working  Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  new  task  assignn-,enJ>. 
for  the  Aviation  Rulemaking  Adv!<;or, 
Committee. 


SUMMARY:  Notice  is  given  of  new  task 
assignments  for  the  Engine 
Harmonization  Working  Group  of  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  the  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Borfitz,  Assistant  Executive 
Director  for  Transport  Airplane  and 
Engine  Issues,  Aviation  Rulemaking 
Advisory  Committee,  FAA  Engine  & 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803;  telephone  (617) 
238-7110,  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On 
January  22,  1991  (56  FR  2190),  the 
Federal  Aviation  Administration  (FAA) 
established  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC).  The 
committee  provides  advice  and 
recommendations  to  the  FAA 
Administrator,  through  the  Associate 
Administrator  for  Regulation  and 
Certification,  on  the  hill  range  of  the 
FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues. 

In  order  to  develop  such  advice  and 
recommendations,  the  ARAC  may 
choose  to  establish  working  groups  to 
which  specific  tasks  are  assigned.  Such 
working  groups  are  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  assigned  tasks.  A 
working  group  member  need  not  be  a 
representative  of  a  member  of  the  full 
committee.  One  of  the  working  groups 
established  by  the  ARAC  is  the  Engine 
Harmonization  Working  Group. 

The  FAA  announced  at  the  Joint 
Aviation  Authorities  (JAA)— Federal 
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Aviation  Administration  (FAA) 
Hannonization  Qinference  in  Toronto, 
Canada,  (Jime  2-5, 1992),  that  it  would 
consolidate  within  the  ARAC  structure 
an  ongoing  objective  to  "harmonize"  the 
Joint  Aviation  Requirements  (JAR)  and 
the  Federal  Aviation  Regulations  (FAR). 

Tasks 

The  Engine  Harmonization  Working 
Croup  new  tasks  are  as  follows: 

Task  J,  Fire  Pervention — Review  FAR 
and  JAR  requirements  and  create  one  set 
of  common  requirements  (FAR  33.17; 
JAR-E-530). 

Task  2,  FAB  35— Conduct  a 
comparison  of  FAR  Park  35  and  JAR-F 
requirements  and  advisory  material  and 
identify  significant  diffierences.  This 
comparison  should  clarify  and  redefine 
existing  requirements  to  include  riew 
standards  to  reflect  recent 
advancements  in  design  and 
construction  of  composite  material 
propellers,  propeller  control  systems 
(such  as  dual  acting  control  systems) 
and  electronic  controls. 

Reports 

For  each  task  listed,  the  Engine 
Harmonization  Working  Group  should 
develop  and  present  to  the  ARAC: 

1.  A  recommended  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  as  a  plan,  for 
consideration  at  the  meeting  of  the 
ARAC  to  consider  transport  airplane 
and  engine  issues  held  following 
publication  of  this  notice; 

2.  A  detailed  conceptual  presentation 
on  the  proposed  recommendation(s), 
prior  to  proceeding  with  the  work  stated 
in  item  3.  below; 

3.  A  draft  Notice  of  Proposed 
Rulemaking,  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate;  or,  if  new 
or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations;  and 

4.  A  status  report  at  each  meeting  of 
the  ARAC  held  to  consider  transport 
airplane  and  engine  issues. 

Participation  in  Working  Group  Task 

An  individual  who  has  expertise  in 
the  subject  ma'tter  and  wishes  to  become 
a  member  of  the  working  group  .should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
task(s),  and  stating  the  expertise  he  or 
she  would  bring  to  the  working  group. 
The  request  will  be  reviewed  with  the 
assistant  chair  and  working  group  chair. 


and  the  individual  will  be  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  Aviation  Rulemaking 
Advisory  Committee  will  be  open  to  the 
public,  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  working 
group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issui'd  in  Washington,  DC.  on  August  10, 
1994. 

Chris  A.  Christie, 

Executive  Director.  Aviution  niilenuii^in^ 
Advisory  Committee. 

IFR  Doc.  94-20151  Filed  8-6-94;  8:4,5  am) 

BILLINa  COOE  4910-13-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Quad  City  Airport,  Moline,  |L 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Quad  City 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  recoived  on 
or  before  September  16.  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
Di.stritt  Office,  2300  East  Devon 
Avenue,  Room  258,  Des  Plaines,  IL 
60018. 

In  addition,  on  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Kent  G.  George, 
Director  of  Aviation  of  the  Metropolitan 
Airport  Authority  of  Rock  Island 
County,  Illinois  at  the  following 
address:  P.O.  Box  9009,  Moline,  IL 
61265. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Airport  Authority  or  Rock  Island 
County,  Illinois  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Louis  H.  Yates,  Manager,  Chicago 
Airports  District  Office,  2300  East 
Devon  Avenue,  Room  258,  Des  Plaines, 
IL  60018,  (708)  294-7335.  This 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Quad 
City  Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  July  15, 1994,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Metropolitan  Airport  Authority  of  Rock 
Island  County,  Illinois  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  18,  1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date: 
November  1, 1994 

Proposed  charge  expiration  date: 
November  1,  2010 

Total  estimated  PFC  revenue: 
$13,355,830 

Brief  description  of  proposed  projectis): 
Extension  of  Runway  13/31, 
Environmental  Study  for  Runway  9/ 
27,  Reimbursement  of  Land 
Acquisition  for  Noise  Abatement  and 
Obstruction  Removal,  GA  Itinerant 
Ramp  Replacement,  Extension  of 
Runway  9/27,  Expansion  of  Airfield 
Maintenance  Building,  ARFF 
Equipment  Rehab  and  Purchase, 
Demolition  of  Old  Terminal  Bldg  and 
T-hangars,  Concourse  "A"  Ramp 
Replacement,  Anti-Skid  Treatment  of 
Runway  9/27,  Extension  of  Taxiway 
Bravo,  Snow  Removal  Equipment 
Purchase,  North  Ramp  Replacement 
Phase  V,  andTaxiways  D,  E,  &  K 
Improvements. 
Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not  be 

required  to  collect  PFCs:  Air  Taxi/ 

Commercial  Operators. 
Any  person  may  inspect  the 

application  in  person  at  the  FAA  otTic;c 
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listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Irj  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
applxation  in  person  at  the 
Metropolitan  Airport  Authority  of  Rock 
island  County.  Illinois. 

Nsiifd  in  Des  F'laiiics.  Illinois  on  August 
t).  m4 

S«ni(o  DeLeon. 

tf.n'iqfr.  Planninn/Profirnmrr.infi  HmmU 

AirfMrt;,  Division.  Crnat  Lukfi  f!>-u:nti 

t!  K  Uf«:.  94-2015'J  Filed  B-U;-94  h  4t  ,-1... 

BiLLiNG  CCOE  4940-13-M 


Research,  Engineering  and 
Oevelopment  Advisory  Committee; 
Sybcommittee  on  Aircraft  Safety 

P-.rs'juiit  to  Section  I0(A)12)  oi'  the 
Federal  Advisory  Conir.iiit**^  Act  (Publii; 
Ljw  92-:{62;  5  U.S.C.  App.  I).  Ilo^!ce^s 
f(>-n«l)y  given  of  a  meeting  of  the 
Subcunmiittee  on  Aircxaft  Safety  of  the 
Federal  Aviation  Admi.ii.stration  (FAA) 
Rysnarrh.  Engireering  and  Dev.dopment 
Advisory  Committee.  The  mee'-f.g  will 
tike  pl-ine  on  Tiiesd.'n'.  August  .30.  1994, 
:if  10  1)1)  a.m.  The  meeting  will  take 
place  at  Mcnonnell  Douglas,  173'> 
F'-ftfTson-Davis  Highway.  Suiio  12, 
Spin*  Room,  Crystal  City.  VA 

The  agenda  for  this  meeting  will 
ai'lude  a  review  and  finalizaiion  ot  the 
-.ubcommittee  rojiort  on  the  F.\A'.-. 
Mn nil  Safety  Researcli  and 
nfvtdopniefit  Program. 

AUendance  is  open  to  Ihe  inten^ted 
fnihjii:  hut  limited  to  spatx;  availabi'- 
With  the  approval  of  the  conmiistee 
.hairnian,  members  of  the  public  may 
Lin-st'iit  oral  statements  at  the  meetint?. 
Persons  wishing  to  present  oral 
>ni'ements,  obtain  information,  or 
access  the  building  to  attend  the 
(ueeting  should  contact  the  Designated 
rt,'d(;ral  Official.  Mr.  Dan  .Salvano. 
.'\ir(  raft  Certification  Service.  .MK-.i. 
800  Independence  Avenue.  S.W.. 
U'.ishington,  DC  ^O.^jfll.  2n2-2(>7-').'',.'i4 

Members  of  the  public:  may  present  .1 
>.'-rrttcn  statement  to  thesuhi.oininillei- 
it  any  lime. 

U-.:ti-  III  VVds!iill(>Uiii.  [JCoii  A'l^'isl   I  I 
I  I'll 

M.irliii  T.  Po/.nsky, 

Fiffutivf  Dirci  for,  Rfsciin  !i.  .'■■•.■-/rr,v.';,-;^  ir  ! 
I  If^-flnpritrnt  Advi'^ory-  ('nnvv'tf- . 
ii  f:  l)n,  .  'l4-2(Uf.'-.  Fiir(l8    It.    11.  -i  1,a::,\ 
B'LLli-JG  CODE  4910-ia-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Sacramento  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notrje  of  Intent. 


SUMMARY:  The  FJfWA  i.^  issuing  this 
notu:e  to  jdvi.se  the  pubKc  that  an 
enviroiuner.fal  :mpact  .slatemeiit  will  be 
prepared  for  a  proposed  highwav  project 
ui  Sacramento  County.  California. 
FOR  FURTHER  INFORMATIOW  CONTACT; 
Denni.s  A.  Si.oviil,  Chief.  Di.stnct 
Operat.nns— C.  Federal  Highway 
AflminiNtration.  980  Ninth  Street.  Suite 
+1)0  S,ii;rameiito.  California,  9-3814. 
Telephone  i9 1 6)  531-1307. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  ii'  r.>-)neration  with  ttie 
California  ''-pTrtmenf  of  Transnortatior 
and  with  the  City  of  Sacramorifo,  will 
prepare  an  environmental  impart 
statement  (EIS)  on  a  proposal  to 
construct  a  4-Iane  connetrtor  roadway 
between  Garden  Highway  and  Arden 
Way  which  includes  constnjctinn  of  :i 
bridge  over  the  Natomas  East  M.^in 
Drainage  Canal  (NEMDC).  The 
connector  and  bridge  are  needed  to  :iiie' 
existing  and  projected  traffic  demands. 
The  length  of  the  connector  roadway  is 
approxitnitely  11  miles  incih.iding  the 
br:dge. 

Alternatives  to  be  considered  may         , 
include  [l]  Taking  no  action;  (2) 
widening  We.st  El  Camino  Boulevard; 
and  {})  different  alignment  t.-ossings  of 
the  NiMimas  East  Main  DraiiUigc  Canal. 
Va.'-iations  of  grade  and  alignment  may 
be  studied  for  the  various  build 
.liternatives. 

Letters  describing  the  propo,s(!u  action 
;ind  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
ngen.:ie.>,  and  to  private  organizations 
and  citizens  who  have  previously 
e\pres-;ed  or  are  known  to  have  interest 
in  th:s  [)ropo.sal.  Public  and  ngency 
•i.-opitig  meetings  will  be  iield  as 
re(}uired  A  [)nblic  meeting  vvili  be  held 
upon  completion  of  the  draft  EIS.  I'libli.. 
tKitii.e  Alii  iu.'givt.Ti  of  tfictimeaiid 
pi..i.-  ol  the  meeting.  The  draft  EIS  will 
be  .!■.  lilabie  for  public  and  agency 
revieu-  .md  comment  piior  to  the  puliiic 
meeting. 

'i'o  ens'if"  (ij.it  the  hill  r.inge  ol  isMies 
rei  1!  •(!  to  tlii.s  [uopo.s.i!  .uv.  addre.ssed 
ami  .ill  significant  i.ssues  identified. 
(  uiMiii'iit,  >md  suggestions  are  invited 
Iniiii  .v!l  interested  parties.  C;oir.m(nt>  or 
Miiisiioiis  i.inn..jniing  this  proposed 
ai  l!n:i   ind  lite  EIS  siioald  Im  dinu.led  In    ' 
til"  f  liWA  C:i!icf  of  Di.stncl  (iper.nions 
.1'  I'l--  I'idicss  indicated  alum- 


(Catalog  of  Federdl  Dompsfic  Assistance 
Program  Numtjer  20.205.  Higliway  Research 
Planning  and  Construction  The  regulations 
implementing  Executive  Older  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  aciivitms  apply  to  this 
program.) 

Issued  on  Aufi,:- .'  J.  I9y4 
Feffery  S.  Lewis. 

Acting  Chief,  n-.^trn  f  Opemlions—f: 
IFR  a>c.  94-20087  Filed  R-lft-94.  «  45  ami 
BILLING  C006  4910-^^ 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Aamin;straticn 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administra*ion 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Applicable  Rate  of  interest  on 
Nonqualified  Withdrawals  From  a 
Capita!  Construction  Fund 

fUid,  r  the  jut.'iorilv  ir,  Section 
o07(h!(4)(B)  of  the  Mert.h.^n'  Marine 
Act.  19:i6.  as  amended  (4f.  V  .S.C. 
117;(h!(4J!'u)),  we  here!»y  determine  and 
a..:iounce  that  the  applit-ible  rate  of 
interest  on  the  amount  of  additional  tax 
attrihuuhle  to  any  nni.qii.d'fied 
vvi'hidrawals  f;oni  1  C„npit,il 
Ccnstriic'ion  Fund  e--.tablished  under 
Seirtion  fi07  of  the  Ac?  <h-{'\  \if  ?.R2 
per(;ent.  with  rc'spei  t  to  nonqualified 
uithdravv.ds  n  ade  ir  the  laxalde  year 
beginning  in  19'»4 

Tin;  determiiKitioii  of  the  applicable 
r.ite  of  iiit.rt-st  with  respt'cl  to 
nonqu.iliheu  withdrawals  was 
computed,  aco.-ding  to  tlie  joint 
n-gul.i'io.is  issued  uodei  ilie  .Act  I4(i 
CFK  .!')]  7;,  )t2Hii)).  liy  multipiyiiig 
eight  percent  by  Ihe  ratio  which  (a)  the 
,ivf.rage  yield  on  r)-ye.'ir  Tn^isury 
siK.urilies  lor  tiunuiiendar  year 
immeiii.itelv  preceding  the  l)egmiii(ig  c>f 
siicii  taxable  ye.ir  Immfs  to  [b]  the 
avera.g^'  yield  on  '.-year  Treasury 
v.'ciiiiiie^  lor  the  calendar  year  l'l7il 
The  afiplicable  rate  .so  determined"  was 
conijfiitcd  10  the  nearest  onehimdredth 
tit  .111.'  oiTcent 
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SO  ORDERED  BY: 

Maritime  Administrator,  Maritime 
Administration. 

Administrator,  National  Oceanic,  and 
Atmopsheric  Administration. 
Assistant  Secretary  for  Tax  Policy, 
Department  of  the  Treasury. 

Dated :  August  11 , 1 994 . 
A.J.  Herbei^ger, 
Maritime  Administrator. 
Douglas  K.  Hall, 

itoing  Undersecretary  for  Oceans  and 

Atmosphere. 

Leslie  Samuels, 

Assistant  Secretary  for  Tax  Policy. 

|FR  Doc.  94-20069  Filed  8-16-94:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Pocfcet  No.  93-79;  Notice  5] 

Child  Seating  Systems  Manufactured 
by  Fisher-Price,  Inc.;  Cancellation  of 
Public  Meeting  and  Termination  of 
Proceeding 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
ACTION:  Cancellation  of  public  meeting 
and  termination  of  proceeding. 


SUMMARY:  By  notice  published  on 
August  1, 1994.  NHTSA  scheduled  a 
public  meeting  for  August  17. 1994 
regarding  an  appeal  by  Fisher-Price. 
Inc..  of  NHTSA 's  denial  of  its  petition 
for  an  exemption  from  the  recall 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act.  Fisher-Price 
recently  advised  ihe  agency  that  it  is 
now  taking  the  position  that  it  has  not 
determined  that  its  child  safety  seats 
failed  to  comply  with  the  flammability 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  213.  Under  the 
agency's  regulations,  a  manufacturer 
may  not  seek  an  exemption  from  the 
recall  requirements  in  the  absence  of 
such  a  determination.  Therefore,  this 
proceeding  is  hereby  terminated,  and 
the  public  meeting  is  hereby  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Flanigan,  Office  of  Rulemaking, 
NHTSA  (202-366-4918). 
SUPPLEMENTARY  INFORMATION:  On  March 
11. 1993'.  a  contractor  for  NHTSA 's 
Office  of  Vehicle  Safety  Compliance 
(OVSC)  tested  certain  child  safety  seats 
manufactured  by  Fisher-Price  to 
ascertain  whether  those  seats  complied 
with  the  requirements  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
213,  "Child  Restraint  Systems."  The 
results  of  those  tests  indicated  that  the 


seats  failed  the  flammability 
requirements  of  that  standard,  which  are 
incorporated  by  reference  from  FMVSS 
No.  302,  "Flammability  of  Interior 
Materials,"  in  that  the  shoulder  belt 
webbing  of  the  seats  burned  at  a  rate 
above  the  limit  established  by  the 
standard..  Upon  receipt  of  the  test 
results,  OVSC  opened  a  noncompliance 
investigation,  NCI  3270. 

Although  Fisher-Price  initially 
resisted  OVSC's  suggestion  that  the 
company  should  make  a  formal 
determination  that  the  seats  failed  to 
comply,  on  September  16, 1993,  Fisher- 
Price,  submitted  a  letter,  pursuant  to  49 
CFR  Part  573,  "Defect  and 
Nonoompliance  Reports,"  notifying  the 
agency  that  it  had  "become  aware  of 
information  suggesting  that  the  molded   ' 
shoulder  belt  webbing  on  its  Model 
A09191,  DO9101,  9103.  9149,  9173, 
9179,  and  9180  car  seats  may  not 
comply  with  the  requirements  of 
FMVSS  302." 

Concurrently,  Fisher-Price  filed  a 
petition  asking  NHTSA  for  "an 
exemption  from  the  notification  and 
remedy  requirements  *  *  *  based  on  an 
inconsequential  noncompliance  with 
the  requirements  *   *  *  as  related  to 
motor  vehicle  safety."  This  petition  was 
filed  pursuant  to  former  section  157  of 
the  Act  (now  49  U.S.C.  30118(d)  and 
30120(h))  and  49  CFR  Part  556, 
"Exemption  for  Inconsequential  Defect 
or  Noncompliance." 

Pursuant  to  49  CFR  556.4(a), 
inconsequentiality  petitions  may  only 
be  filed  by  a  manufacturer  following  a 
determination  that  a  vehicle  or  item  of 
equipment  produced  by  the 
manufacturer  contains  a  defect  or  fails 
to  comply  with  an  applicable  FMVSS. 
In  its  September  16, 1993  letter,  Fisher- 
Price  stated  that  "[ijn  order  to  comply 
with  the  requirements  of  49  CFR 
556.4(b)(6)  [sic]  that  a  report  in 
accordance  with  49  CFR  Part  573  be 
submitted  with  its  Petition  for 
exemption,"  it  was  providing  the 
information  required  by  Part  573. 

Under  the  circumstances,  including 
the  fact  that  the  results  of  the 
compliance  tests  conducted  both  by 
OVSC  and  by  Fisher-Price  clearly 
indictted  that  the  seats  in  question  did 
not  satisfy  the  flammability 
requirements  of  the  standard,  NHTSA 
interpreted  Fisher-Price's  statement  as  a 
notification  of  the  company's 
noncompliance  determination. 
Therefore,  the  agency  accepted  the 
inconsequentiality  petition  for 
processing.  It  published  a  notice  that  the 
petition  had  been  filed  on  November  9. 
1993  (58  FR  59511).  and  denied  the 
petition  on  March  22. 1994.  Notice  of 
the  denial  was  published  on  May  5. 


1994  (59  FR  23253).  On  May  6.  Fisher- 
Price  appealed  the  denial  and  asked  for 
a  public  meeting.  Notice  of  the  appeal 
was  published  on  June  16, 1994  (59  FR 
30957).  and  the  public  meeting 
requested  by  the  company  was 
.scheduled  for  August  17. 1994  (59  FR 
39015). 

Upon  reviewing  the  documents  that 
Fisher-Price  submitted  with  its  appeal, 
NHTSA  noted  that  Fisher-Price  seemed 
to  be  taking  the  position  that  its  child 
safety  seats  did  not  fail  to  comply  with 
FMVSS  No.  213.  Therefore,  the  agencv 
requested  Fisher-Price  to  clarify 
whether  it  had  in  fact  made  a 
noncompliance  determination.  On 
August  10. 1994.  Fisher-Price  advised 
NHTSA  that  it  would  not  concede  that 
its  seats  failed  to  comply  with  the 
standard  and  that  its  September  16, 
1993  letter  should  not  be  construed  as 
a  determination  of  noncompliance. 

Because  49  CFR  556.4(a)  precludes 
consideration  of  Fisher-Price's  petition 
for  an  inconsequentiality  exemption  in 
the  absence  of  such  a  determination, 
NHTSA  is  terminating  this  proceeding 
(Docket  93-79)  and  is  cancelling  the 
public  meeting  scheduled  for  August  17. 
1994.  The  agency  plaps  to  take  further 
action  with  respect  to  the 
noncompliance  investigation  in  the  near 
future. 

Authority:  49  U.S.C.  30118. 30120; 
delegations  tff  authority  at  49  CFR  1.50(ii)  iimi 
49  CFR  501.8. 

Issued  on:  August  12. 1994. 
Bairy  Felrice, 

Associate  Administrator  for  Hulemaking. 
IFR  Doc.  94-20231  Filed  8-12-94;  4:59  pin| 
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Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applicants  for 
Exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  "of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1— Motor  vehicle^  2— Rait 
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freight.  3— Cargo  vessel  4— Cargo 
aircraft  only,  5— Passenger-carrvinK 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  September  16, 1994. 
ADDRESS  COMMENTS  TO:  Docket  Unit, 
Research  and  Special  Programs 


Applica- 
tion No. 


11294-N 


11297-N 


11299-N 


11301-N 


11302-N 


11304-N 


Applicant 


Northeast  Environmental  Serv- 
ices     of      America,      Inc 
Canastota,  NY. 


Reebok      International      Ltd., 
Stoughton.  MA. 


Minnesota  Valley.  Engineering, 
Inc.,  Bloomington,  MN. 


ICI  Explosives.  USA  Inc..  Dal- 
las, TX. 


Stolt  Tank  Containers  Limited, 
Hull,  North  Humberside,  EN. 


AT&T,  Basking  Ridge,  NJ 


Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  \o  Become 
a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Program 
Administration,  DOT. 
ACTION:  List  of  Applications  for 
Modification  of  Exemptions  or 
Applications  to  Become  a  Party  to  an 
Exemption. 


SUMMARY:  In  accordance  writh  th^ 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 


Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 

New  Exemptions 


addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
m  the  Dockets  Unit.  Room  8426,  Nassif 
Building,  400  7th  Street.  SW. 
Washington,  DC. 


Regulation(s)  affected 


49CFR  177.848 


49  CFR  (Parts  171-177)  of 
Subtitle  B.  175.10,  sub- 
chapter C. 


49       CFR        178.57-10(a){1), 
178.57-21(3). 


49      CFR      173.51,      173.54 
173.57,  173.62,  177.801. 


49  CFR  1 78.245-1  (b) 


Nature  of  exemption  thereof 


49  CFR  1 73.28(b)(2)(iii 


To  load,  transport  and  store  combustibte  materials  classed  as 
Division  4.2;  poison  materials  classed  as  Division  6  1  in 
Packirig  Group  1 ,  Zone  A  packed  in  "lab^)ack"  dmms  on  the 
same  transport  vehcle  carrying  packages  containing  varkxjs 
classes  of  hazardous  materials,  (mode  1) 

Th^s    exemption    authorizes    the    transportation    of    Reebok 

instapump"  inflators  equipped  with  COj  cartridges  classed 

in  division  2.2,  which  are  presently  fort)idden  either  in  the 

P^r^er  cabin  of  the  aircraft,  or  the  cargo  compartment. 

Authorize  the  manufacture,  marking  and  sale  of  non-DOT  soec- 
ification  cylinders  of  ASTM  A240  Type  201 LN  stainlsss  s^l 
tor  use  in  transporting  non-flammable  gases  Division  2  2 
(modes  1 ,  2,  3,  4) 

To  authorize  the  transportation  of  unclassified  explosive  mate- 
nal  consisting  of  artk^es  and  solkl  substances  classed  in  Di- 
vision 1.1,  waste  substances  (or  artkjies);  exptosives,  nos 
overpacked  in  packaging  group  II  containers  transported  by 
EPA  licensed  hazardous  waste  haulers,  (mode  1 ) 

To  authonze  the  manufacture,  marking  and  sale  of  non-DOT 
specification  cargo  tanks  built  to  DOT-51  specifcation 
equipped  with  modified  outlets  on  the  bottom  side  for  use  in 
transporting  various  hazardous  materials  classed  in  Division 
2.1 ,  2.2.  2.3.  and  Class  3.  (rrxxtes  1 .  2,  3) 

^°r>^T®*o  "^  ^°^  retesting  criteria  for  up  to  5  gallons  capacity 
DOT  Specifrcation  containers  containing  gasoline.  Class  3 
for  use  in  fueling  servree  vehcles.  (mode  i) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  August  10 
19tf4. 

J.  Suzanne  Hedgepeth. 

Chief,  Exemption  Programs.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

[PR  Doc.  94-20153  Filed  8-16-94;  8;45  am] 
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from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packing  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  September  1. 1994. 


ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Program 
Administration.  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street  SVV,  Washington,  DC. 


Applica- 

Renewal 

tion  No. 

Applicant 

of  ex- 
emption 

5022-X 

United  Technologies 
Chemical  Corp., 
San  Jose,  CA  (See 
Footnote  1). 

5022 

8249-X 

LPS  Industnes,  Inc., 
Newark.  NJ  (See 
Footnote  2). 

8249 

8489-X 

FMC  Corporation, 
Carteret,  NJ  (See 
Footnote  3). 

8489 

4232« 


I 
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Appica- 
tionNo. 

Apphcant 

Renewal 
of  ex- 
emption 

8627-X 

PetraMe  Cofporabon. 
Saini  Louis.  MO 
(See  Footnote  4). 

8627 

9894- X 

International  Safety 
Instruments,  Inc., 

9S94 

Lawrenceville,  GA 

(See  Footnote  5) 

10256-X 

Comdyne  1,  Inc., 
West  Liberty,  OH 
(See  Footnote  6). 

10256 

lOVJO-X 

Reeled  TutMig,  Inc., 
Haney,  LA  (See 
FootoKXe  7). 

10380 

1038(>-X 

Reeled  Tubing.  Inc.. 

«0380 

Harvey.  LA  (See 

_ 

Footnote  7). 

tO705-X 

Baker  Peflormance 
Cttemicais,  inc., 
Houston.  TX  (See 
Footnote  8). 

10705 

n215-X 

Ort)itai  Sciences  Cor- 
poration (CSC) 
Dunes.  VA  (See 

11215 

Footnote  9). 

l1)To  modify  the  exemption  tu 
provide  for  a  single  3(X)  gallon  diespj 
fuel  tank  instead  of  two  110-gailon  tanks 
on  Titan  IV  rocket  motors.  Division  I.IC 
Hxplosives. 

(2)  To  modify  exemption  to  prnvjiJe 
for  zipper  reclosable  barrier  haffi  as 
inside  container  for  use  in  transporting 
limited  quantities  of  various  hazardous 
materials. 

(3)To  modify  exemption  lo  provido 
for  the  transportation  of  ha7aninus 
waste  solid,  n.o.s.,  Class  0,  as  an 
additional  commodity  to  be  transporlud 
in  hulk  ba^. 

(4)  To  modify  exemption  to  pruvijo 
for  a  2"  piping,  rearrangement  of  t?'(> 
■"manifold"  design  to  two  lev*'ls, 
enlargement  of  the  skid  fram.'  to  10"  in 
height  for  shipment  of  various 
h.iMrdous  materials  classed  as  (l.-.-is  .1 

(.5/  To  modify  this  exemption  to 
authorize  non-DOT  spe<:ifiiation 
f:ylinders  to  be  used  for  underwater 
breathing  purposes  for  traiisporljfi}; 
various  non-flamuiabl'?  comprt'smid 
gases,  Division  2.2. 

(61  To  motlify  exemption  to  provii',' 
tor  additional  sizes  FRP-1  typo  non- 
IXiT  specification  cylinders  for  iis«  in 
tmnsporting  Division  2.1  mntorip!. 

f7jTo  modify  exemption  anthrjrizing 
the  manufacture,  marking  and  ';ali'  of 
non-DOT  s^iecifii^tion  irytr^^nir. 
portable  tanks  to  be  reissued  to  O.w. 
owner  and  shipper  of  the  port;ihl<i  tanks. 

WTo  modib^  exemption  to  aulhoii/H 
the  transjx>rtatiun  of  ac.rolein,  inhibited. 
PIH,  Zone  C  material,  Division  6. 1 ,  in 
noii-insulaled  portable  tanks 
manufactured  toDOTSpe«J6cati()n  51. 

(9]  To  modify  the  exemption  to 
provide  for  an  additkHMl  Pejjasas  threi' 


sf.ii',e  vringed  solid  fufl  ro<:l(H  laiimh 
vehicle. 


Applic«- 

tion  No. 


3004- P 
3302 -P 
4453- P 

4453-P 
4884-P 
4884-P 
5604-P 
5/04-P 


63(»-P 
6349-P 
6530-P 
6755-P 
783&-P 


J 


8074-1 


8445- P 


8554-P 


3723- P' 

9248- Pj 

9275-P 

934i>-P 

10094-p 

UK41-P 

104-51    p 


lO'i/'j-P 

10692-P 
10&33-P 

1'.043-P 
in36-l» 


AppIcaJion 


EOC  Gases,  Ijturt&y 

Hi!l.  NJ, 
BOC  Gases.  Murray 

H(H,  NJ. 
W.H.  Burt  Explo- 
sives, Inc.,  Moat) 

UT. 
Florex  Explosives. 

Inc ,  Cuddy.  PA. 
Bafctiem  Corporaticin, 

Slate  Hsil,  NY, 
MG  IrxJusUy,  Mothl- 

vilte,  PA. 
BCXi;  Gases,  Murray 

Hill,  NJ. 
Chemical  Waste 

Management,  Iru- . 

OAK  Brook,  IL 
Carpenter  Co    R:,,!v 

mond,  VA. 
BOG  Gases,  Muriay 

Hill.  NJ. 
BOC  Gasss.  Murray 

Hill.  NJ 
BOC  Gases.  Murray 

Hrll,  NJ. 
American  Weldtny 

Supply.  San  Jose 

CA. 
AGL  Welding  Si.'pp!y 

Co ,  Inc.,  Qiiton, 

NJ. 
Altiermarle  Corpora 

tior^,  Baton  Rowxje, 

LA 
W.H.  BijrJ  Explo- 
sives. I»K ,  Moat). 

UT. 
f kxex  Explosives, 

lix..  Cuddy,  PA. 
AB&C  Gioip,  Inc., 

Ransofi,  WV. 
Stern  Fragrances. 

Inc ,  Of?.r«je,  CT 
Consumers  Powei 

Co.,  Fssexv^,  Mil 
Oyno  Nobel.  Inc.. 

Sail  Lake  Qty.  Uf 
Frank's  Vacujm 

Truck  Service,  IrK., 

Niagara  Fa«s,  NY 
Frankfin  Envirorv 

mental  Services. 

Inc.,  Wretittiam, 

MA. 
BOC  Gases.  Murray 

Hill,  NJ. 
MiSer-ieaman,  Iik  , 

Port  Orange,  FL 
Alt  Chemical  Drs- 

posal,  »nc ,  San 

Jose,  CA 
Frar^'s  Vacuum 

Truck  Servwes, 

Inc.,  Niag;ira  Fails, 

NY. 
Rodney  Ctaitt.  Arv 

otarage.AK. 


Parties  to 
exemp- 
tion 

3004 

3302 

4453 

4453 
4884 
4S64. 
4604 
5704 

6309 
6349 
Cf)30 
6766 
7835 

W)/4 

b445 

8)S54 

6723 
9248 
9275 
<»46 
10094 
10441 

10441 

105/5 
10692 

10933 

11043 
Mt36 


Applica- 
tion No 


m36-P 
"113€-P 
ni36-P 

m36-p 

1113&-P 


ApplicaSon 


Lynn  C.  Jotmson. 

Anchorage.  AK. 
AHred  R.  Lupton,  Aiv 

ctxjrage,  AK. 
Mark  O.  Holt,  Kort.3k. 

AK. 
FireArt  by  Griz,  Arv 

chorage,  AK. 
ICI  Exptosives  USA. 

Inc..  Dallas.  TX. 


Parties  to 

exenr^ 

tion' 


11136 

m36 

■il-!3ti 
11136 

1115(3 


This  notir,fi  of  re(x>ipt  of  appliruitions 
for  mo<iini:ation  of  exentptions  and  for 
party  to  nn  oxeniption  is  publish«-d  in 
u«.i  wrda.ice  with  Part  107  of  the 
H.'izardous  Materials  Tran.spo^t;)tio;l^, 
Ai  t  (49  l)..S.(":.  laOH;  49CFR  1.53(r')) 

Issiifii  ill  VV;i':hin^tt)ii,  IX',,  on  Auj^usf  1 1 
^^MA. 

J.  Suzanne  Het^epeth, 

Oiit^f.  Exf'inplion  Prnfinjnis,  Dffu.tmj 
HiizurrloDs  \;i}ti;ri(ils  t\e;n/jt/oris  iwii 

|FK  Dix:.«4-2()r,2  1'il<,-.j«-l6->^,Jl.i:,  .;;,i| 
BILUNG  CODE  WKMiO-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  tc » 
Review 

Thr»  l>-porim<^nt  ofTmasury  \m\:, 
siib;;)itU'!i  the  fuiUrvving  publii: 
infor;j:ation  colier.tion  ruquinjnKiiitisj  U) 
OMB  for  review  and  tJearance  u))d»;i  iIjh 
Fjpt  rvvork  RedmJion  Act  of  19«0, 
PuIjHc  Law  96-511.  Copies  of  the 
suhinission(;s)  may  b»!  obtained  by 
f  alli.ig  the  Trtiasury  Burti.iu  CltJ.ii.jn<;<; 
Officer  listed.  Cori'.mcnts  rpganini;^  this 
inf{)rn;i!ti')ii  (:o!Ie<;tion  should  \n\ 
addn^s.si  i)  to  the  OM8  reviewer  !i-;!<,'d 
and  tt)  ;he  Treasury  Departiiionl 
C:i(-;ir;!!i{  e  Officer,  Department  of  (he 
Treasury,  Roor.»  2111),  1425  New  Yoxk 
Avenue,  NVV.,  Washington,  DC  20220 

Biimm  of  the  Public  Debt  (BFU) 

O.VWN,..ra/)er.  l.')35-00lj:} 

Form  Number:  FD  F  4239 

Type  of  Review:  Extension 

Titie  Ri^()\iest  by  Owner  or  Pen>ou 
Kntified  to  Payment  or  Reissiie  of 
United  .States  Savings  Bonds/Notes 
Dr'posited  iti  Safekeeping  "When 
Origin.il  CAJslody  Receipts  Are  NoJ 
Avail.ibio 

Desrnpiion:  FD  F  4239  is  used  by  owner 
or  persons  entitled  to  request  rci:ss«M! 
nr  payment  of  United  States  Savings 
Bonds/Notes  deposited  in  safekeeping 
when  original  custody  receipts  are  not 
available. 


Federal  Register  T  Vol.  59,  No.  158  /  Wednesddv,  Au 


gust  17.  1994  /  Notices 


42329 


/i'^/)or;;,'(.'/!fs-;  Individimls  or  horsrhoids 
t\tinhitt'd  Numh'T  o/"/?es;;o.i^.'^/!.'s;  500 
E.tiirr'.lfd  Biirdrn  Hoirs  Frr  Rffson;..>' 

10  inir.iit-js 
lyq^icncv  nfRfspni.s,':  On  occasion 
l''-t..'iu:!f(l  Tntal  Rt^pm-tlnv  Burden  H4 

hoi;:-s 
Ci^-nrann'  Officer:  Vit  ki  S.  On  (,^«;4J 

-;H0-fi5.T:l,  Bureau  of  the  Public  Debt, 

200  Tiurd  Street,  Park'-rsbura.  \V>'^» 

VA  26106-1328. 


OMB  Bpviewpr:  Milo  SiiTulnrh 


.02) 


,'',q.S-734(),  Office  of  Manni^ement  and 
Budget,  Room  1022R,  Nevv  Execulivf 
Office  Building,  Washington.  DC 
20,")03. 

Dale  .\.  Morgan, 

Dt'partmenUil  Up  ports,  Munu^cment  Ofiictr 
|F"R  Doc.  94-20146  Filod  8-lf>-94.  8;45  am] 
BILLING  CODE:  4810-40-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  10,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infoirmation  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NVV..  Washington,  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number.  1535-0102 
Form  Number.  PD  F  1071 


1  ypt'  .^"f /it-'.jV-iv-  ENtcn.sion 
T:i!'i:  (,'>rtiric:nte  l>\  Ownership  :>'.  Vu  '.-o 
Sta'es  Bearer  S"(  ij-i'ies 

Description:  Fer-son  or  'h- r  ieoal 
reprHsentnsive  tha;  ( :::ir;is  u'thc  the 
ou-ner  of  U.S.  Bear^T  Si>f:i;rities.  It 
may  r;!so  be  con^.pk-;fd  by  the  official 
representative  of  an  o^;4;ir.;zTi,jn 
_  owni.^g  U.S.  Bearer  Securities. 

f^-'-pnndi-rd^:  InJividu'ils  '-r 
hous"!ioids.  State  orjocal 
go\'.^rnn-.ents.  Businesses  or  oth.i  r  fur- 
profit,  \on-profit  institutions,  Sma!! 

_  businesses  or  organizations 

Estuvated  NumJ)er  of  Respondent',- 
1.000 

Estimc.ted  Bnrden  Hours  Per  Response: 
30  minute-. 

Frequency  of  Response:  On  occasion 

Estimated  Totnl  Reporting  Burden:  500 
hours 

Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street.  Parkersburg,  West 
VA  26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget.  Room  10226,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer 

(FR  Doc.  94-20145  Filed  8-1&-94;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

.^usust  10,  1994 

The  Department  of  Treasurv'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  .\a  of  1980, 


Piihiir  Law  f;^)- 


11   Coi,;e>  of  th(' 
bn;is^:c:iNj  :;.r.  ■;,.  o!  ;;,i:,,>d  bv 
calling  tlie  Treasury  Bureau  Clearance 
Officer  listed.  Comnitnts  reg.nrding  this 
information  collection  should  be 
addre;;';ed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Off.cer.  Department  of  the 
Treasiirv,  Ronm  2110.  1425  \'cw  York 
Avenue,  N'.V  .  Washinato:..  DC  Ji.'j::.). 

Bureau  c.rthr  Public  Debt  !CPD) 

OMB  .\i:r.:h:T    n,-,J!:,;j 

Form  Nirnb^r  VD  V  14"ri. 

I ype  rl  Ht'\iei\ .  Lxtensio:! 

Tith  :  Request  by  Fiduciarv  for 
Reissue  of  United  States  Sav'in-'s  'Jands 
Notes 

Description:  PD  F  1455  is  used  by 
fiduciary  to  request  distribution  of' 
United  States  Savings  Bonds/Notes  to 
the  person(s)  entitled. 

Respondents:  hidividuais  or 
households. 

Estimated  Number  of  Respondents 
72.000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Totnl  Reporting  Burden 
36.000  hours. 
Clearance  Officer:  Vicki  S.  Ott  (304) 

480-6553,  Bureau  of  the  Public  Debt. 

200  Third  Street.  Parkersburg,  West 

VA  26106-1328 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-7340,  Office  of  Management  and 

Budget.  Room  10226,  New  Executive 

Office  Buildinq.  Washington.  DC 

205O3 
Dale  .\.  Morgan. 

neponiv^n:,:!  nt'p,,rt>  .\.',j.';,;-r.'n^;!,'  Onicf-r 
IFK  Dor  94-2n]-)4  F:i.'.i  8-1f,-44,  H  4.i  ,iml 
BILUNG  CODE  481&-4(M> 
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Sunshine  Act  Meetings 


This  section  o»  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubJtshed  unde; 
the  "Gowernroenl  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552tj(e)(3) 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11  a.m.,  Friday 
September  2, 1994. 

Pl^CE:  20.13  K  St.,  NW.,  Wnshint^loii, 
DC,  8th  (  !oor  Hearing  Room. 
STATUS:  Closed, 

MATTERS  TO  BE  CONSIDERED:  Suiveilbmii 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATSON: 
Jfivin  A.  Weill),  2.'V4-<i314. 
lean  A.  Webb. 

.S'«:ref(jrv  nfthe  (^mmis^inn 

II-K  Dot..  94-20367  Fihxl  a-1.V-«M   ;j;.SS  psnj 

BILUKG  CODE  6351-01-M 


COMMODITY  FUTURES  TRAOMG  COMMBSK3M 
TIME  AND  PLACE:  11:00  a.m..  Friday. 
Septembers,  1994. 
PLACE:  20.13  K  St..  N.W.,  Washington 
D.C.,  8th  Floor  Hearing  Room. 
STATUS:  CJosed. 

MATTERS  TO  BE  CONSIOEREO:  Siir\  eill.uio; 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  2.54-6314. 
lean  A.  Webb, 

StHTftnry  nfthi^  (yiininissitm 

IFK  D()(    !14-2I»:)H8  Filn)  H-IS-'.K    ,1  !-i8  |,i„l 

BILUNG  CODE  63St-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  n.OOa.m.    Iriciav. 

ScpleDib'T  Hi.  IH'M. 

PLACE:  2l).3,1  K  Si..  N  VV.,  \V.'s>:i!  ri(,|. 

n.C,  K!!i  rioorHt-sf.iii^jKooin 

STATUS:  C.iUM-d 

MATTERS  TO  BL  COIiSiDERED:  Siir.<  t'':i,\,  ,■ 

M.-|t!.TS 

CONTACT  PERSON  FOR  MOPE  ;%FCRM*7/0N: 
Jraii  A  \Viv)ii.  2:^-i  ;i.n  i 
Joan  \.  Ui!!.>i). 

OILL'NG  CODE  W51-01-M 

COMMODITY  FUTURES  TRADING  COMM.SSION 
TIME  AND  DATE:  I1i)t)  :i  1,;  .  I  rai    . 

ScpttMiiiici  :i:].  iq',)4. 

PLACE:  2n■^^  K  St..  N  VV.,  W.-shiu-iim 
P.C;..  )ii;i  Kloni  H,..,riiij4  KiH»m 
STATUS:  Chisid.    - 


Federal  Ritgister 

Vi)l.  .sq.  No.  1.VJ 

VV(  (jiicsiiiiy,  Aiif^iLsl  17,  19fl4 


MATTESS  TO  BE  CONSIOEREO:  SiMxtilbrn  (> 
Mat'elK. 

CONTACT  PERSON  FOR  MORE  IKFORMATtOM: 
fean  A.  Webb,  2.14-^)314 
Jean  A.  Webb, 

If  K  Doc   ')4'2037OF;l<'iJH-TS   <i^j    ;i-„v  p.jjj 
BiLLINS  COO£  C3S1-0t-M 


COMMODITY  FUTURES  TPADr'-',  COMMTSSiON 
TIMEANDDATE:  Jl  a.m..  1  ;.,:., ;. 
Septt'naber  30,  l!)fl4. 

PLACE:  20,13  K  St..  NIV.,  W.i'ihinvioii, 
DC.  Hth  Floor  H«arinj;  Kuor.) 

STATUS:  Clost>d. 

MATTERS  TO  BE  CONSiDERED:  Sijrv<;ilj;ui<\! 
Matters. 

CONTACT  PERSON  FOR  MORE  I.NK>RMATK»Nr 
)tMn  A.  Webb,  254-6314. 
Jean  .1.  "Webb, 

Snrt'Uiiy  OjlhfCDimvh.-.ioii 

IFK  n<«".  !J4-20:!71  Fi!i<ii  H-liS-'-W,  n  r,«  pp,| 

BILUMG  COOE  S3S1-01-M 

BOARD  OF  GOVERNORS  OF  1>IE  FEDERAL 
RESERVE  SYSTEM 

TIME  AMD  DATE:  11  am  .  Moiwiay.  A.iK'jM 
22.  1094. 

PLACE:  Marrini;:  S.  K.x.i.is  !-,  ,i(-;,il 
Kesurve  Beard  EiiiKIng,  C  Sireet 
entr,Tn'.>«.-  betv.'fM'n  2!.ith  and  2ls:t  .Strvcis. 
NW  .  Washington   D(;2T).'">51 
STATUS:  t;iosed. 
MATTEFIP  TO  BE  CONSSOERFD: 

1    I'ropiiv.nd  iiiii  1  ,s.t  compiiti:';.- --ir.  ti-^y      . 
V.  i!!)!!.  ff  (•  Fniii.rhl  Kcsiirvi^  .S>Nt(.:n. 

2.  I'cri.iiU-.f!  ;!(.li(n;s  (.ip;jOiiilnJi-ii!v 
iir(ni;r)(;^>is  .!■  ;;!,.;i.!)n>n?.'..  rfi;i.ssi^nnicn»s.  Jiml 
s.i!.ir\  .-Oi'MUs)  iin/()lving  Lnilivi'i':;)!  [•.■iji  i.il 
Krsdrvc  fiys*i:in  ompii.yf.'s 

'■'.  .Aiiij  iii-ms  carri.nl  forvv.ini  Inm)  .i 
I>ii  .'  ;i:slv  .iiinonm;pd  m<!efinj» 

CONTiOT  PERSON  FOP  MOPE  iNiFORMATlON: 
Mr   !  -.^1  h  K.  f.ovr,..,  Assist j;.i  to  (he 
Board;   .^02)  4,=>2-3204.  You  n>:.v  t;;)!I 
(2n2)4;:2-32()7,  be;.^!Pllil)^;;.l 

ajiprox  inatMly  f,  p.m.  two  business  days 
liffor:'  t  lis  mesitinu;,  lor  a  rerorded 
ariDomi  c!n!'iit  ol  bank  and  i).ii)k 
I'oldint  company  ap|.li(::)ti«)ns 
.s<  bidn  ed  for  the  tni>e1iny 

Icnnilt^rl.  {ohastin, 

Ih;  iitv  .V'  r'-tiiry  iijIUf  Ihnjiil 

[i'K  D(.(.'<M-2()251  Fi!<'<:  a   ].'",-•«  um-.u.A 

BILLING  CODE  6rt0-0i-P 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

NoJJix>of  a  MotiJinj^ 

T\w  Board  ol  C^ov«rnorsol  Um.-  Uni}M< 
St.ate.';  Postal  Service,  pursns.it  to  it«r 
Bylaws  (39  CFR  Section  7.5)  and  tlifi 
(ioyernineat  in  the  Sunshine  A«:»  (.5 
U.S.C.  SeL:;lion  .552b),  hereby  gives 
iioiicr-  that  it  intends  to  hold  a  moetiag 
at  10:30  a.m  on  Monday,  August  29, 
1004.  and  at  9  a.m.  on  Tuesday,  A»!gij.sJ 
'10.  1904,  in  St.  Louis,  Mis.souri.  The 
August  20  meeting,  at  which  theBa^!<1 
will  Iwve  an  informational  briefipg  on 
foiTdiiiL;  for  Multiline  Optical  Charat:tei 
Readers  (ML(X:R)  is  olose^  to  thepwblii 
JSi>e  ,59  VR  40415,  August  8,  19941. 

The  .'\ugust  30  meeting  is  open  to  Ihe 
poljlic  and  will  he  held  al  the  Ri!?- 
Cr.rUun  Hotel.  100  Qsroodelet  Plasi,  St 
Los.is  in  .Salon  H  of  the  Ballroom.  Th« 
Bosni  experls  to  dis»,tiss  the  matlers 
stated  in  the  agend.T  vi-hirh  is  set  forth 
below.  Requests  for  infonnafion  about 
the  meeting  should  bi;  addressed  to  I}* 
SmTctarv  for  Ihp  Board,  David  F,  Harris 
a!  (202)  25»-4.",00. 

Aj;en<Jij 

AiiLiin-:  _'(  -  }i):i(i  ,1.11,.  i(S<m:if) 

1.  liif..rn-,;iii.).idl  Biicfiiigon  ML(>!  ,h 
Fiiiifi,;)g.  (Wiliiam  )  D()wlii-\g,  Vii,*- 
Prs'Kuii-iit   Ftjj'.inrtT.ng  ] 

'rilfsiliiv  ,SVv.<.i,);7 

^l>::il!'t  .'V--H,l.li!    f(ij.>!..'lj 

.1.  Mirmics  <;f  the  l'r'■vil)ll^  Mi;.'1iiil-   An  ■iri 

1     2.  M:i4 

2.  Kcni.iik-  ij;  iiii'  l'<,tin-,:isit>r  (■••!) 
r,^(:.- i!*;vc()!)iu;:'  (,ii4i,rvin  KiiPyoii.l 

:i   i'dsIi!  K.ifr;  (^lMln■•ssn;.l  F'Y  1M<3:. 
Pii(i.,j!:!.  f(:!-i,,;m:iii  .SH)n  Wiiiti-rs.) 

A   Fis(;il  V,Mi  1095  Fir<iinc:ing  Piuii. 
{'■M'h-:  •!  I  l<il"y.f:lu.'}Fin.iij,:i;.l()f^„,  , 
.Sri:  Kir  Vi(  i>  J-'r('si(i>-i;i  I 

■  ■'  T"n!;ilivi- KV  T.J';ti  A|<j).()r.:i.,!i,„i 
Ki-qi.!".!.  ('v«,-.  Rilry.) 

h.  SUi;:i~.  .K:p,,!t  on  ('.I'.iir^.-i,  Ni  -.v  VliK  I  i.y 
.i'!i;  VV.i.Hninyion,  tX:.  M,iirs.;!v;?:i;  (VViiii/nn' 
1   (;!:;i<.l:  i<<liii  iv  Kv'lJy,  .iiniUnt:  y  A    I'i.nkry 
Akm  V.i.ti  l'r!!sii!v^!iir.  j 

7.  Ki-port  iin  th-.  MiilVVi-i  Arr.i  !V;!;ii.,i!, 
I  Bnivvn,  Vire  Prcsi(!(-i;,  MiilVV'ii  Al    , 

OlV'.iMM-.) 

It   ■liMi'.ili-.'    A.,;.  !i(i,i  iiit  l!ir().:ii;l)<'r  :•    -3 
T)'»4,  !!:.v!:;,;4  ni  .S.Millr,  W.i.'.tiln.L-toi, 
l>avir!  V.  H.irris:, 
.Si'(  ;»  Uiry. 

II'K  Do.    'M-^iK-V'!  I'llnl  !<-iri-<W;\^47  |)i',| 
BILLING  CODE  7T10-ir-M 
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Nuclear  Regulatory 
Commission 

Operating  Licenses,  Amendments;  No 
Srgnlficant  Hazards  Considerations- 
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UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenseslnvolving 
No  Significant  Hazards  Considerations 

I.  Background    . 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  25, 
1994,  through  August  5,  1994.  The  last 
biweekly  notice  was  published  on 
August  3, 1994. 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
deteniiination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclaar  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
1154S  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelm^n  Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  September  16, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 


Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  .the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  6ther  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  In  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


rpnf»rnt!on  wiJl  not  bo  permiMcil  to 
participaffj  as  a  pcrfy. 

Tliot:e  permitted  to  intervene  !iw:ornr 
I>;?r.;,>"  to  the  p,cce:id;:jy,  ^ubj-^ct  to  any 
limi{,-it;.jn.",  m  tlie  or-Jci  yai.rjng  Jc^ve  to 
).^1e^vT.^e,  and  have  the  oppcstunhy  to 
p.Jiticipatc  fu;}y  in  tJ)*;  i;cr.dt'rl  of  ih^i 
hn.iri::5,  i-'.chHimp,  the  opportunity  to 
presr:nJ  e\iiir-nvp  .r.u]  .rOr;s<;)t^:i.;;„; 
wJinrfsrs. 

If  .-i  l:fp.ri;!g  is  ren'}csr!  d,  the 
f -oannissinn  vviil  ni-.k;?  a  final 
dcicrm 'nation  on  iJie  jssuf!  of  i  o 
signifu  r,„t  hazcrds  con.,:derat:o)i.  The 
fnia)  dptf'mnnati'nn  v-iJl  rservc  to  d.-cide 
x-vhr:;]  thfi  hearing  is  h..'id.  ' 

irihe  final  determination  i-,  ihhi  fh-> 
eniendinnnt  roqii-st  involves  no 
sigjiilK  ant  haxanls  ronsidor.»H<in,  ihn 
Coirjnis-don  may  issue  the  oiiu^ndjnenl 
HR.i  rnake  it  ijijiiediiifely  eff»;(;tiv.,-, 
noTnithst  inding  th-^  roqiresl  for  a 
hearing.  Any  hearing  h:dd  ^,  ould  1..ke 
p.lafT  .-ftcr  issuanre  of  t!.e  3i)'r,;djr..int. 

It  tlie  final  dfterri-inafion  is  T';  -t  th» 
^jnendnit^nt  requost  involves  a 
significant  hazards  consideration .  any 
hcarinR  held  would  take  place  before 
the  iscuHnce  of  any  amendment. 

A  reqjest  for  a  hearing  or  a  petition 
for  le.-ve  to  intervene  most  hn  filed  wish 
till!  Srcn-fary  of  tha  ( :omnns.;ion   J  J  S 
Nnclpar  Regulatory  Tonnnihsion.' 
Wnshington.  DC  20555.  Attention: 
IJorkeling  and  Services  Brr.nch.  or  nmy 
bo  delivered  to  the  Comnnssion's  Public 
Dof  i.ment  Room,  the  Gelni^in  Huil.Iin" 
2120  L  Street,  NVV.,  Washingion  DC    '" 
20555,  by  the  above  jl.!?e.  \V!,i;,e 
j'l  tisio.ns  arc  filed  during  the  last  10 
•  l.,ys  of  the  notice  period,  it  is  n:.j!j.;sti.-d 
li^.l  Ihf:  petitioner  promptly  so  in.'onn 
i.i'?  Cornipission  by  a  loll  frc>!  ti ',.p},„„ 
I  ai:  fo  W.stern  Union  at  1-{«!)())  2AH- 
5100  (in  Mis.,onri  1(800)  T  i2-C,7i)0). 
1  h'^  VVesten  Union  op-rat.  >r  sLouid  be 
I.ivv,-!  n.i'i-.i-rani  I-Jenljncatio/i  Nuni'icr 
Nl(.23  .,nd  the  follovvin;.',  mi-s.ijie 
adifrrssed  fo  {Project  i:*;r!?cS.tr):" 


jK.litiiint . 


line  unr]  ;,•]>: 


;ij'i<: 


nuiribc!,  dale  petition  war  )-.aiied,  pj.nt 
nanir  ;>  d  pibij,  •,;](„.  ,i,  tc  and  (;;.-'.> 
n.!n,:»     <.flh::.  Fadera:K».gisf..r,;oi'icc 
A  co;  \  i;i  !be  petition  should  .-Ko  be 
MnJtoiht-DffiiooflleCener.d 
Couri'.il,  IJ  .S.  Nm.l'v::  Rej^uLt-.r^ 
r'.Mi,,,i.-,^;.jn,  \V.*.liin}^t(>i;\  IJC  20.')j5. 
an.;  to  the  j.t:wniey  for  the  liccuiscre. 
Nonliinely  filings  of  pcUtiuns  loi 
i'  avc  lo  in;  ;rvenc,  an;(>ndi;d  peliiions 
supple).,ental  petitions  and/or  fe(pic>sl's 
for  a  hearing  v.ill  not  be  entertained 
absent  a  df. termination  liyl!ii' 
Coninjission,  the  presidii;g  offijri-r  or  ih«- 
Atonnc  Safety  and  Licensing  Board  rhal 
the  petition  and/or  nxjuest  should  be 
granted  based  upoji  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 


For  furtiier  o'-tai!s  with  respect  to  this 
«  ^.'L^n.  '.ee  the  application  for 
.'<)i:cjidr.ient  which  is  avaibble  for 
public  in:cpr.ction  at  the  Con'r.\.5'-...-s 
J'uobc '3ocujnc!;t  Kocin  the  rV!.-.;.., 
R.'iK'i.-.q,  2120  f.  .Sf-el,  K\V., 

ue     V  '  '-'■"-■'•  ^nd  .it  tbe  Io«.rtl 

pnbii.;  documenl  mom  fort!;c  p..r(ieular 
'ai.'i.ily  i.'ivclvc-d. 

Arizona  Public  Serwicp  T^mpanv-  H  al 
Do!  k:  t  .Vos.  STM  .'>i)-52B.  STN  .WS'g 

.^".d  Sl\  50-.5?0.  Fa!o  V^rde  N-^rA^lr' 
Gen  ratinj;  Stat!!;,'!,  Unit  Nos.  1 ,  2,  pr^A 
3,  Marjrapa  Oiunty,  Arizona 

Dai,'  "J  ,intf;ndn:rnl  n^upxts-  N^-v  4 

l:>«t4 

I)fS(  r'pt.'nn  ,!j  am'mdmrnt  nfqvi.'r.is: 
rh»'s.>  .•■:mej;(hnenf  r';:pios1s  would 
n-vise  Jinitirg  f:4.n(iifion  for  Op, -.ii  ion 
(I-fX))  :V  1.8  .?  ^nd  .Sur\'.,i!!ancc 
K.  fjuinnr.ent  4  4.8.3.1,  "{iverpn-.^sure 
1  rutfvtiou  .Sysleins.-  .Spe<^ifi<;.-,iJy,  the 
LfX)  and  surveillance  requinmenls  are 
revised  to  clarify  tlial  bo.>1  shutdown 
cool.ng  system  ISCS)  snet^on  line  lebof 
valves  .shall  be  C3{'.ERAB.'£  a.nd  aliened 
lo  pro\  i(?e  overpressure  pruf'>c1iou  r-ot 
only  iiuring  read  ir  (KCS)  coo!uov,n  or 
heatu;,  evolutions,  biit  also  during  auy 
sleadv  .5fite  temperature  periods 
ni3in»ai'-;.d  in  the  course  of  RCS 
cocldsvvn  nT  hcatup  evolutions. 

lia^i:,  Jorprof}Ot'?i}  no  si-^nifirnitt 
i'li.'.ards  consideration  diirrntimuion- 
As  re<)ujr.'d  by  10  CTR  50.')i(a),  the 
licensees  have  providi'd  their  ana>3-sjs 
ahiii.t  th.'  issue  of  no  sij^'nincant  ha/.i-ds 
I  "iiM-fer::ion,  uhii.h  is  presented 
hclovv: 

yi'^^'f^-r-i  1  -  )iiV.,lv,Mi  ..i4n:f.r:;i.,|  ,n..,.;;iM; 
I'l  the  i>rol.;,huity  ur  eor.su(iU..-ii,  ,^  „f  .i„ 
iier  nie-.t  previously  ev..luiiled. 

■i"lw  p-M!)..s.-H  L,nio.ni;<n<}.n»s  pm.i.J.?  turlhei 
■  I.iKfi.  iii.on  ui  ihti  To.hii;  il  .Spe,:;r...ai;ons 
i<nd  represent  an  .ij.jitio.i.il  operdlino 
liinisriiion.  IiK,)rt?>,r:t:!.i5  the  ntjimi    '' 
e!anfie.iilou  will  not  ehiui^^s  the  Iw.sus  oi 
as.<;Kjapt:t,iis  (.r:il.iiT,;d  in  tl„;  sofely  fc!;.,|yi;.s 
tor  !hi.-;  sysTeni.  Th«  iDosf  iinjiiing  |,jvv- 
I'^inpeni'iir-j  oxcrpre.ssuip  proteeiioa  (LT(Ji') 
;ranniPiit.s,  !],e  s'..rtM,g  oi-an  iuie  reueiui 
<  oolant  pump  (KCT)  ^.i„f  ,he  i.  .-.Jveiie.a 
:«  le.ii.oijof  two  Iiij^.h  pr.;ss.    >  ^.,:,-ty 
ii>i';>  ti*:..i  (HE'.Sr)  pumps  inloa  v,,!;d  Ri:jj^  .;^^^ 
H.jI  utfeeloti  hy  \ho  pr.pmo.A  clqrlfi:  .jlion 
lh.!r.-to,,.,  the  p'»pos*-.1  ■.r.--vn,\<,w.a\^  ,U  ni« 
m"o!vf-  .^  s'l^nuieant  iiieroasf  in  ihe 
liroh.^biijy  or  eonsH.jii.im  as  uf  !■•,  .«  i  •.A,.:i 
pn>vifi:is!y  fv;i!ii,,(efl. 

.S^Hi.i.rd  2  --  Create  (he  possibility  .;f  a 
iH-w  ur  iJiff.TCUt  kind  of  arci.LMit  from  .my 
.'e.  iilenTprevinusly  ^Vohii'.'H. 

Clarifying  fh-  anp)itat)i!i!y  .,f  ih...  i/;(j\ 
.-Mill  sur\eij;,jn.;e  liirsLrady  s\nW.  pi  noti<i 
.T  iiieved  and  mainfjiin-H  diriug  either  .i 


propos^^j  ai:iendrnenls  will  not  creaie  li,. 
pos<:!bniiy  of  a  new  or  different  kir.-i  uf 


P' 


h(;;!fi;p  or  i 


i>ii!d:)w:i  evoI;)t;<jii  ,l,>,>s  ;i.il 


ir.odev  tlv  rfesign  oropnmtjon  of  pl.int 
t^jinptr^ent.  No  new  ordirfp;-eni  fiiii.T,. 
modes  will  be  int-ndured  t)v  iiitorijom'in). 
this  rlarif!!  ,^u^m  into  the  UT)  and 
siirveii;,i!-:i  .>  n'quiremenf  Thererore  ttie 


accidiint  fro 
e-.  .xluo'tid. 

M^i!.f.,.r.i  .J  --  Involve  a  signincaiil 
I'-di..-  itiji)  in  ;.  iriHigin  of  s.-.fi;;y. 

The  clarif.t  .,t..>r,  will  euhanix  U.I)  ;,.4.a  : 

--■.■■1  S   .".<;,n..:;.^  ke..ui,e.^.cnt  4.4.a.3.1  for 

.'.eaitip  and  c  r,o!uown  e  -oJalioas  hy  eusurnr^ 

operators  ar-  av.a-^  „f  ij,i,;  i,.pi;rai>i!,iv 

ounng  penoJs  of  s<r..d>  st,il«  .^T..-i,oor.r.. 

Tins ;  larui,  .^tio,,  c'oes  nol  involve  a  .  h^i-.v.- 

iu  s«:...y  lim  f.,  s,  -poiuls,  oi  d.,-Mg„  .n  ,.,.;„; 

As  sm  ,1,  m=  prop.,s«.d  an...,ui):M.:-.  will  nol 

-nvolver  v;;nie,:;;.,lred.irti:.u  .i,  ,.  .n^o  'a  oi 
s.Mfetval  PV.VCS.  ' 

7heN?:rs'arrh.^s  reviewed  il.e 
:k;  in   es  aa.3'y<;i.s  and,  bas«;d  on  thni 
revie-.v,  i!  apjiears  thr;i  the  three 
standards  of  50  92(cl  ?-  s.atisfif-d 
Theiefore.  Ihe  KV.C.  stiff  prooocpst.) 
.^etennine  tl-.l  the  :!..iendrn»ni  re.n,r-M- 
nivolve  no  s-lgMifc-nt  hazards 
'  o:isiderr,tion 

l:\ntion:  Phc-  ei>.  i'uMii.  Libiaiy    )z 
I^iist  McUov.eii  Roa.l,  P.h<j,:n.>.  An7.ot..i 
.45004 

-■l.'.'orney/or /ycens,'r'.s.- r\!aii' y  C. 
i'Oltin,  Ksn  .  Cjiroor.-ite  Secretary  -.ud 
Cou.-.sel.  .Arizona  Pnhli.j  Senif  o 


^i'any,  P.(V  p.,>  •;  1099.  Mail  St;:liou 


Co 

'<"6.'),  I'hoi.nix.  Arizona  85072-:j')<J'.) 
^'HC  Prnjt^rt  nir^rtnv  Theodor(.  R 

Qiiav 


Aiuono  lublic  Servir  c  f  >,mp;,nv,  .-I  ai 
Dodet  Nos.  .STN  5l»-528,  .STN  50-529 
and  JiTN  50-5.1',.  Palo  Verde  Nuclear' 
C.neraiine  .Station,  luit  Nos.  i    Z.  i.ml 
.J.  Maricopa  Co.iely.  A:i/.ona 

/v...'-  ni'r.:!f>!:,h,;rnf  n-nijo-l-.:  |,,;,e  17 
l'.)n4 

Di:saij)!ii)n  nj  ut'trndmint  roiju,.-!',. 
Th(!  pnipose.l  Jiinonihni'nts  would 
increase  the  niininiuni  nilroj^en 
accu'nnl.itor  pnissu;—  f.tr  the 
a'.n;.ispheric  dump  -., lives  (ADV:.).  as 
•.t.-:ted  in  the  suneilla.nre  rriot-iicij.MjJs 
of  Technical  .Spot]  fi..t  ion  (T.Sj .:,' 
■?.7.].(i.  The  change  !o  th:;  Bases 
iii'.reas.js  the  uininnnn  lime  ilic  .M)V 
.!'  euDjuIatuis  must  be  oj)erable. 

Basis  fi}r  proi/nstfd  no  si^iiilii.uiit 
hazards  ,  .iii:>idi'nttj,.-i  d,'t,;n:)iiui!i.-j„ 
As  re<p»ir..-d  hy  lO  CFR  5U.'J  I  (.-.;.  i  !■..•; 
hcenseiis  h^-.e  p^ovid,^d  tlieir  an.nly.Ms 
about  the  is.^uc  of  no  significanl  h.i^ud^ 
i;onsjderatfon,  which  is  pio.s.;nte.d 
I.H  loiv: 

S;.i,:ili-,-.i  i      Involve  a  Mgiiiriunl  :....r...., 
ei  the  proh:,')il;iv  or  roi!.v'mirn.j»s  oi  .u 
•*•  •  i.ii^nt  |>reviously  "^viili^'fcf 

!  he  proi«..e.)  Te.  hr'ieal  Stm  ife  ;itio.i 
'  '•-:''i,<-  .a  ;,.e  'ui.-fHJer  H(  i  •imalato' .Jiipp'v 
'iMiiniiini  pressure  »*  ill  not  incrtKise  i';i. 
p-iilwbilily  .)i  ro.i.<;.-<juenres  of  ;;nv  .>.  ■  ■<!.•  .1 
previous!)  analyivd.  1  he  uilroK.-n 
SCI  umulator  pr.-sv.ire  is  nonua'liv  e..,.i.lai!ieo 
hetw^.n  f,.'JO-(,so  psig.  Nurog...,!  pn-suie 
(rom  the  ... .  .ia„,!;rl>)r  i^  redix  ed  !..  lir,  pvi; 
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prior  to  use  in  the  operation  of  the  AOVs. 
The  pressure  reduction  will  remain  the  same 
with  the  higher  minimum  accumulator 
pressure. 

Standard  2  -  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Increasing  the  nitrogen  accumulator 
minimum  pressure  does  not  create  any  new 
or  different  accidents  than  those  previously 
evaluated.  The  normal  air  supply  (the 
Instrument  Air  System)  to  the  ADV  is 
maintained  between  105  to  125  psig. 
Currently,  nitrogen  from  the  accumulator  is 
reduced  to  10^ psig  prior  to  use  in  the  ADV. 
The  increased  minimum  pressure  in  the 
accumulator  will  still  be  reduced  to  105  psig 
prior  to  use  in  the  ADV. 

Standard  3  --  Involve  a  significant 
reduction  in  a  margin  of  safety. 

The  limitation  on  maintaining  the  nitrogen 
accumulator  at  a  certain  pressure  is  to  ensure 
that  a  sufficient  volume  of  nitrogen  is  in  the 
accumulator  to  operate  the  associated  ADV. 
Maintaining  a  higher  minimum  pressure 
ensures  that  sufficient  nitrogen  will  be 
available  to  maintain  the  unit  at  HOT 
STANDBY  for  four  hours  and  an  additional 
9.3  hours  to  reach  COLD  SHUTDOWN  under 
natural  circulation  conditions  in  the  event  of 
failure  of  the  normal  control  air  system. 
Therefore,  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  MtDowell  Road,  Phoenix.  Arizona 
85004 

Attorney  for  licensees:  Nancy  C. 
Loftin,  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Mail  Station 
9068.  Phoenix,  Arizona  85072-3999 

NRC  Project  Director:  Theodore  R. 
Quay 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendment  requests:  July  12. 
1994 

Description  of  amendment  requests: 
The  proposed  amendment  would 
enhance  the  PVNGS  Technical 
Specifications  (TS)  by  adding  a  limiting 
condition  for  operation  (LCO)  action 
statement  to  Entry  VIII  B  of  Table  3.3- 
3,  "Engineered  Safety  Features 
Actuation  System  Instrumentation." 
The  proposed  action  statement  would 
enhance  safe  plant  operation  by 
requiring  timely  plant  shutdown  if  more 
than  one  of  the  new  solid  state  degraded 


voltage  relays  in  either  train  of  4.16kV 
are  inoperable  or  not  energized. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensaes  have  provided  their  analysis 
about  t}ie  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  l~Involve  a  significant  increase 
in  the  probability  or  consequence  of  an 
accident  previously  evaluated: 

The  proposed  amendment  will  add  an 
action  statement  to  TS  Table  3.3-3  entry  VIII 
B  which  would  allow  eight  hours  to  effect 
repairs.  This  action  statement  would  be 
entered  if  more  than  one  of  the  required  four 
degraded  voltage  relays  on  either  4.16  kv  bus 
is  inoperable  or  not  energized.  If  the  eight 
hour  alloxA'ed  outage  time  is  not  met,  the  unit 
is  placed  in  Hot  Standby  v.'ithin  six  hours 
and  in  Cold  Shutdown  within  the  ne.xt  thirty 
hours.  Technical  Specification  3.8.3.1 
currently  allows  eight  hours  to  restore  a  4.16 
kv  bus  in  the  event  of  a  loss  of  power  to  that 
bus.  The  loss  of  degraded  voltage  relays  on 
that  bus  does  not  impact  plant  nuclear  safety 
any  more  than  the  loss  of  the  bus  itself 
Furthermore,  even  with  the  loss  of  all  four 
degraded  voltage  relays  monitoring  one  4.16 
kv  bus  (for  example,  due  to  a  blown  125  vdc 
circuit  fuse),  the  !oss-of-voltage  relays  on  that 
bus,  and  the  degraded  voltage  relays,  as  well 
as  the  Icss-of-voltage  relays  monitoring  the 
other  bus  would  be  unaffected.  None  of  the 
UFSAR  chapter  15  accident  analyses  are 
affected  by  this  proposed  amendment.  The 
existing  TS  requirements  and  those 
components  to  which  they  apply  are  not 
altered  by  this  TS  amendment.  There  are  no 
changes  to  the  maintenance,  surveillance, 
and/or  qualification  of  any  component/ 
function  in  Table  3.3-3.  Therefore,  the 
addition  of  this  proposed  eight  hour  action 
statement  to  Table  3.3-3  entry  VIII  B  does  not 
increase  the  probability  of  occurrence  or  the 
consequences  of  any  previously  evaluated 
accident. 

Standard  2-Create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated: 

The  TS  requirements  and  the  components 
to  whidi  they  apply  are  not  altered  by  this 
amendoient.  The  new  solid  state  degraded 
volt:ige  relays  in  each  4.16  kv  bus  were 
ui.stalled  under  the  10  CFR  50..59  change 
process.  APS  lArizona  Public  Service 
Coniparyl  determined  th^t  the  installation 
created  no  unruviewed  safety  question.  This 
amendment  has  no  impact  on  plant 
maintenance,  testing,  shutdown  equipment, 
or  component  qualification.  Plant  operational 
safety  is  enhanced  by  this  amendment. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created  by 
this  amendment. 

Standard  3-lnvolve  a  significant  reduction 
in  a  margin  of  safety: 

The  TS  does  not  alter  existing  TS 
requirements  or  those  components  to  which 
they  apply.  More  specifically,  there  is  no 
impact  on  safe  plant  shutdown,  maintenance, 
containment  isolation  capability, 
containment  leakage  rate,  or  the  of)erability 
of  safe^  related  valves.  Therefore,  the 


addition  of  the  proposed  action  statement  to 
the  TS  will  not  involve  reduction  in  a  margin 
of  safety  for  fission  product  release  to  the 
atmosphere. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  that  the  three  . 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Basis  for  proposed  no  significant    . 
hazards  consideration  determination: 

Attorney  for  licensees:  Nemcy  C. 
Loftin,  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Mail  Station 
9068.  Phoenix,  Arizona  85072-3999 

NRC  Project  Director:  Theodore  R. 
Quay 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  June  8, 
1994 

Description  of  amendments  request: 
The  proposed  amendment  would  revise 
the  Calvert  Cliffs  Nuclear  Power  Plant 
(CCNFP)  Units  1  and  2  Technical 
Specification  (TS)  Section  4.7. 1.2. c  to 
extend  the  interval  for  three  Auxiliary 
Feedwater  (.'\FW)  surveillance 
requirements  from  18  to  24  months. 
Specifically,  TS  Section  4.7.2.C.1 
requires  the  verification  of  each 
automatic  valve  in  the  flowpath  actuate 
to  its  correct  position  and  each  AF\V 
pump  automatically  start  upon  receipt 
of  each  AFW  actuation  system  test 
signal;  TS  Section  4.7. 2. c. 2  requires 
verification  that  the  AFW  system  is 
capable  of  providing  a  minimum  300 
gallons  per  minute  nominal  flow  to  each 
leg.  This  request  is  one  of  a  series  of 
proposed  license  amendments  that 
V  ould  eliminate  the  need' for  mid-cycle 
surveillance  outages  by  extendi":;  1 8- 
month  frequency  surveillances  to  every 
refueling  outage  (nominally  each  24 
months). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  irvolve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Auxiliary  Feedwater  (AFW)  Systern 
provides  a  safety-related  source  of  feedwater 
to  the  steam  generators  to  mitigate  design 
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basis  accidents  involving  loss  of  Main 
Feedwafer.  Failure  of  the  AFW  System  is  not 
an  initiator  for  any  previously  analyzed 
accident.  Therefore,  the  proposed  change 
does  not  involve  an  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

A  historical  review  of  surveillance  test 
results  and  system  performance  indicates 
that  the  AFW  System  is  very  reliable.  In 
addition,  monthly  surveillances  of  the  AFW 
System  will  continue  to  verify  proper  pump 
and  valve  operation.  The  AFW  System 
reliability  and  monthly  surveillances  provide 
assurance  that  undetected  system 
degradation  will  not  occur  between  24-month 
surveillances.  Therefore,  the  AFW  System 
will  continue  to  perform  its  safety  function 
and  there  will  be  no  significant  increase  in 
the  consequences  of  accidents.  Therefore,  the 
proposed  Technical  Specification  changes  do 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated? 

This  requested  revision  to  increase  the 
interval  for  some  AFW  surveillances  from  18 
to  24  months  does  not  involve  a  significant 
change  in  the  design  or  operation  of  the 
plant.  No  hardware  is  being  added  to  the 
plant  as  part  of  the  proposed  change.  The 
proposed  change  will  not  introduce  any  new 
accident  initiators.  Therefore,  this  change 
would  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from'any  accident 
previously  evaluated. 

3.  Does  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
mvolve  a  significant  reduction  in  a  marein  of 
safety? 

The  AFW  System  provides  a  margin  of 
safety  by  providing  a  safety-related  alternate 
supply  of  feedwater  to  the  steam  generator 
for  removal  of  decay  heat  and  cooldown  of 
the  Reactor  Coolant  System.  The  proposed 
changes  do  not  affect  the  operation  or  design 
of  the  AFW  System.  Monthly  sun,'eillances 
and  historical  data  provide  assurance  that  the 
reduction  in  sun'eillance  frequency  will  not 
adversely  affect  our  ability  to  detect 
degradation  in  the  system'.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hceiisees  analysis  and,  based  on  tills 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are 
-  satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Loca]  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  jay  E.  Silbert. 
Esquire,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NVV., 
Washington,  DC  20037. 

NRC  Project  Director:  Michael  L. 
Boyle 
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Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  Aoril  29 
1994  f      '='. 

Description  of  amendment  request: 
This  amendment  is  an  additional 
followup  to  the  amendment  request  of 
May  29. 1992.  published  in  the  Federal 
Register  on  July  8.  1992  (57FR30242), 
which  changed  the  Technical 
Specifications  Section  1.0,  Definitions, 
to  accommodate  a  24-month  fuel  cycle 
and  which  proposed  the  extension  of 
the  test  intervals  for  specific 
surveillance  tests.  This  amendment 
proposes  extending  the  surveillance 
intervals  to  24  months  for  the  following 
additional  surveillance  tests:(l) 
Calibrate  and  test  channels  for  Auxiliary 
Feedwater  (AFW)  initiation  on  steam 
generator  water  level  (low-low). (2)  Test 
channels  for  Auxiliary  Feedwater 
initiation  on  trip  of  main  feedwater 
pumps.The  hcensee's  amendment 
proposal  of  November  25,  1992. 
requested  approval  for  extending  the 
surveillance  interval  of  the  Auxiliary 
Feedwater  System  to  accommodate  a  24- 
month  fuel  cycle  and  the  approved 
change  was  issued  in  License 
Amendment  No.  166.  Subsequently,  the 
licensee  determined  that  two  additional 
sur\'eil lances  associated  with  this 
system  had  not  been  identified  in  the 
November  25.  1992.  request.  This 
amendment  proposal  requests  approval 
of  the  additional  surveillances.  The 
changes  requested  by  the  licensee  are  in 
accordance  with  Generic  Letter  91-04, 
"Changes  in  Technical  Specification 
Surveillance  lnter\'als  to  Accommodate 
a  24-Month  Fuel  Cycle." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presnntpd 
below: 

The  proposed  change  does  not  involve  a 
significant  hazards  considrr;,rjon  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

The  test  results  over  the  last  four  refuelings 
TOnfirmed  system  operability  with  only  one 
failure.  This  failure  would  not  have  impaired 
the  ability  of  the  auxiliary  feedwater  s>stem 
to  perform  its  intended  safety  function.  The 
.auxiliary  feedwater  system  is  redundant  and 
(livprse.  The  failure  in  the  turbine  driven 
pump  did  not  impact  the  motor  driven 
pumps. 

Based  on  the  historical  test  dnta.  it  is 
concluded  that  no  significant  increase  in  the 
probability  or  consequences  of  an  arc  ident 
would  be  incurred  bv  extending  the 
operating  cycle  due  to  an  incr-'ascd 
surv(>illance  interval. 


2.  The  possibility  of  a  new  or  different  kind 
oJ  accident  from  any  previously  analyzed  has 
not  been  created. 

The  failure  noted  from  the  past  test  data 
appears  random  in  nature  and  would  not 
have  defeated  the  redundancy  in  design  that 
exists  in  the  AFW  system.  The  AFW  system 
would  have  been  capable  of  performing  its 
'"'!  «      '"^^^  function  and  therefore  a  new 
or  different  kind  of  accident  would  not  have 
been  created. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

Past  historical  data  demonstrates  that  the  ■ 
AFW  systems  would  perform  their  safety 
function  for  an  extended  operating  cycle 
should  the  surveillance  period  be  extended 
by  several  months. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
mvolves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains.  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg.  Esq..  4  Irving  Place.  New 
York,  New  York  10003. 

NRC  Project  Director:  Pao  Tsin  Kuo 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  June  16 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
License  Condition  2.K  of  the  license 
issued  August  24,  1981,  to  provide  for 
compliance  with  the  NRC-approved  fire 
protection  program  as  described  in  the 
Updated  Final  Safety  Analysis  Report 
and  for  making  changes  to  the  NRC- 
approved  fire  protection  program; 
would  delete  fire  protection  Technical 
Specification  (TS)  Sections  3.13  and 
4.14  which  contain  limiting  conditions 
for  operation  and  surveillance 
requirements,  respectively,  for  the  high- 
pressure  water  fire  protection  system, 
fire  protection  spray  systems, 
penetration  fire  barriers,  fire  detection 
systems,  fire  hose  stations  and  hydrants, 
and  the  cable  spreading  room  halon 
system;  would  delete  Section  6.2.2.f 
which  contains  fire  brigade  staffing 
requirements:  would  delete  Section 
6.4.2  which  contains  fire  brigade 
training  requirements;  would  add 
Section  6.5.1.6.1  to  add  fire  protection 
program  responsibilities  to  the  Station 
Nuclear  Committee;  would  add  Section 
6.8.1.e  to  require  written  procedures 
and  administrative  policies  for  the  fire 
prt7tertion  program;  would  delete 
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SectkmCuS-Zi)  wkkh  requiies  a  Special 
iiepoft  for  iBoperahte  fire  pnitectioa  aixl 
detection  equipment;  and  woukl  make 
coHesponding  ciianges  to  the  Table  of 
Contents  and  list  of  Tables. 

Generic  Letter  (ta^)  86-10,  dated  April 
24. 1966.  and  GL  88-12.  dated  August  2. 
1988.  bom  the  NRC  provided  guidance 
lo  licensees  to  request  removal  of  the 
fire  protection  TS.  The  licensee's 
proposed  amendment  is  in  response  to 
these  GLs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  ^no  significaiU  hazards 
consideratioa.  which  is  presented 
below: 

The  Coauaissioa  has  pirovided  guidance 
concemiog  the  applicatioo  of  the  standards 
for  determining  whether  a  "Sigaiflcant 
Hazards  Ckuisideratioa"  exists  by  providing 
certain  examples  in  51  FR  7744  (dated  March 
6. 1986).  Example  (vii)  of  those  involving  no 
significant  hesards  considerations  relates  to 
"a  ohange  to  oonfonu  « license  to  changes  in 
the  Tegulstkms.  whare  the  license  change 
results  in  very  minor  changes  to  facility 
operations  dearly  ia  keeping  with  die 
raguiatioRS." 

In  this  case.  NRC  Generic  Letters  36-10  and 
88-12^  althoMgh  Bot  ragulatioDS.  provide 
^jertirient  guidance  relative  to  the  above 
describad  ptopoeed  chmges  and 
in^tleneatatioa  of  tlte  NRC  fire  protection 
regulations  of  10  CFR  50.48ia).  SpecificaUy , 
the  generic  letters  allow  licensees  to  delete 
fire  protection  related  technical 
spaci&catioas,  provided  that  administrative 
requirements  are  added  to  technical 
specificatiaos  ^td  a  license  candition  is 
provided  that  requires  the  implementatton 
and  maiotaiaace  in  effect  of  the  approved 
fire  protectioQ  program.  Further,  the  geoteric 
letters  provide  for  iDclusioD  of  the  fire 
protection  program  into  the  UFSAR  [Updated 
Final  Safety  Analysis  Report]  and  permits 
futare  changes  to  llie  fire  protection  program 
without  prior  NRC  approval,  all  as  provided 
by  the  license  oonditioa  and  in  socordaoce 
with  <he  provisions  oi  10  CFR  S0.S9. 
Therefare.  since  tJie  actions  required  by  the 
generic  fetters  have  been  taicea  and  contorm 
the  license  to  the  current  interpretation  of 
NRC  Bre  protecUon  regulations  as  de.scribed 
in  Generic  Letters  86-10  and  88-12.  with  no 
changes  to  facility  opei«tions.  these  proposed 
changes  are  in  accordance  with  Example  (vii) 
above. 

In  Hxondance  with  the  requirements  of  10 
CFR  50.92.  the  proposed  changes  to  tiie 
Technical  Spoci fixations  are  deemed  not  to 
involve  aay  "Sigoifican!  Hazards 
ConsideraUoos"  because  operation  of  indiaii 
Point  Unit  No.  2  m  accordance  with  these 
changes  woukl  not: 

(1)  Involve  a  significant  increase  in  the 
prabability  or  consequences  of  an  accident 
prevtousty  evaluated. 

The  fire  fwotectian  prof>rain  requirements 
are  not  sfiBcted  in  tbai  tiw  function, 
operation  or  surveiilaoce  cequtreraents  for 
diiy  fire  fcolBrttwi  ^yeteja  or  coatponeiu  are 


not  being  altered.  The  yropoaed  cfaaages 
simply  r> locate  these  requiretaents  from  the 
Technical  Sfiecificatioas  to  the  UFSAR,  are 
administrative  in  nature,  and  do  not  affect 
any  other  current  plant  equipment  or 
practiceSL  llierefbre,  ttie  coociusions  of 
current  accident  analyses  are  not  affected. 
Further,  as  permitted  by  the  proposed 
License  Condition  2.iC  changes  in  the  Ni^- 
approved  Fire  protection  program  will  require 
an  evaluation  per  the  criteria  of  10  CFR  50.59 
to  determine  that  the  proposed  change  will 
no(  involve  an  unreviewed  safety  question 
Thei-efore,  future  changes  to  the  fire 
protectioD  program  will  be  evaluated  m 
accordsoce  with  appropriate  criteria 

(2)  Create  the  possibility  for  a  new  or 
different  kind  of  accideai  ^-uin  any 
previously  evaluated. 

The  proposed  changes  introduce  no  new 
mode  of  plant  operation,  do  not  involve 
physical  n"iOdification  to  any  str.icture, 
system  or  component,  do  not  affect  the 
functiori,  operation  or  surveillance 
requirements  for  any  equipment  rtecessary 
for  safe  operatioB  or  shutdo¥ni  of  the  plant 
or  of  fire  protectioo  equipment  which 
protects  such  equipment,  and  do  not  involve 
any  chaqges  to  setpoinLs  or  operating 
parnmeters.  The  changes  are  admimst.-ative 
only  and  all  existing  fire  protection 
requtreraents  are  maintained.  Therefore,  the 
changes  can  not  result  in  an  unanaljTed 
accident  Further,  as  permitted  by  the 
pro[)osei  License  Condition  2.K,  changes  in 
the  NRC-approved  fire  protection  program 
will  require  an  evaluation  per  the  criteria  of 
10  CFE  50.59  to  deterrame  that  the  proposed 
change  will  not  involve  an  unreviewed  safety 
question.  Therefore,  future  changes  to  the  fire 
protection  program  will  be  evaluated  in 
accordance  with  approfyriate  criteria. 

(3)  Involve  a  significant  redijctictn  in  the 
margin  ^safety. 

The  eatsting  fire  protection  program 
operability  and  surveillance  roquuiements  are 
retained  as  they  are  contained  la  the  f  PPP 
IFire  Protection  Program  Planl.  and 
compliance  will  continue  through  proposed 
License  Condition  2.K.  Therefore,  rro  margins 
of  safety  established  by  design  or  verified  by 
testing  tc  ensure  operability  of  fire  protection 
systemsor  components  are  aftectcd.  Further, 
as  permitted  by  the  proposed  Lic«ns'? 
Condition  2.K,  ciiai^es  in  the  NRC-approved 
fire  protection  program  will  require  an 
evaluation  per  the  criteria  of  10  CFR  50.59  to 
dete.'mine  that  the  proposed  change  will  not 
involvtan  unr^-viewed  safety  question. 
Therefofe,  future  changes  Ic  the  fire 
pro(ecti(»n  program  will  l»e  evaluated  in 
accordance  with  appropriate  criteria. 

Based  on  the  above  discuss^ion,  since  these 
pro^iosad  changes  to  the  Indian  Point  Unit 
No  2  rac:hnical  Speafications  S3tisf\'  the 
triteru!  specified  id  10  CFR  .W.92,  are  similar 
to  an  example  provided  by  the  Cotnmission 
of  a  change  which  involves  'No  Significant 
HazardsConsideratiocs",  and  are  not  similar 
to  any  examples  that  involve  a  "Significant 
MazardaConuderatioD",Con  Gdtsoo  has 
determined  that  tbis  amendment  application 
does  oat  involve  any  "Significant  Hazards 
Considerations." 

I'he  propaaed  Tochoical  Specification 
changes  have  l>een  reviewed  by  the  Station 


Nuclear  Safety  Committee  and  die  Oui 
Edison  Nuclear  Facilities  Safety  Committee. 
Both  committees  coacur  that  these  proposed 
changes  do  aot  represent  any  "Significsat 
Hazards  Considerations." 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  thnse 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Librar)', 
100  Marline  Avenue.  White  Plains.  New 
York  10610 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq  .  4  Irving  Place,  New 
York,  New  York  10003. 

NHC  Projfct  Director:  Michael  L. 
Boyle 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request;  Jtily  8, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Ter.hnical  SpecificatitKi  Section  3.7, 
Auxiliary  Electrical  Systems  to  clarify 
offsite  power  availability  iBquirements 
and  to  revise  emergency  diesel  genorertor 
fuel  oil  availability  requirements. 

Basis  for  proposed  no  si^ificant 
hazard:-'  consideration  determinatioti. 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  thvr 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  tl'.e  n*qui-reiuentsof  10 
CFR  50.92,  the  enclosed  application  involves 
no  significant  harards  based  on  the  folloiving 
information: 

1)  Does  the  proposed  Iice:ise  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  at  cident 
previously  evaluatpd' 

Kespons-e: 

Nei  t  her  the  probtiUi  litr  nor  the 
consequence  of  an  accident  previously 
analyzed  is  locrea^'ed  due  to  the  prop.ised 
changes.  There  are  no  changes  on  the  e.xistLng 
offsite  power  supply  configuration  or  on  the 
existing  diesel  fuel  oil  supply  systeip  or 
inventory  requirements.  This  proposed 
amendment  will  allow  for  tltree  d»«9d 
operation  when  a  fuel  oil  Storage  tank  or 
transfer  pump  is  uuavadaV)le.  In  the  event  of 
an  accident  at  this  time,  the  three  diesel 
operation  would  allow  for  more  than 
minimum  safeguards  to  be  available,  with 
maximum  safegiiar-ds  aKrailaiile  for  the  firsJ 
part  of  the  evei*t 

2)  Does  the  proposed  liceoae  ameodraeat 
create  the  possibility  of  anew  or  diffierenl 
kind  of  accident  from  any  previously 
evaluated? 

Response:  ^ 


Federal  Res>sl»  ,  Vc;    59.  No.  158  /  Wecnescv.  Aug.st  17.  ,994  /  No.ic 


!ces 


42337 


The  exis'ir.g  158  ikV  and  l?.6  ;V  ciffiU 
power  reii8b)!ity  is  reaintajned  with  th.f 
chaniafe.  There  i&  no  impact  on  ovcjist:; >>  r? 
Ihe  Ejtemafe  AC  syriem  the  thre*  pj? 
turbines  with  this  cher.g"?  Thi$  cher.-  e  - 
ccns:sieni  with  the  oj;gjns;  Jicer.f^-'-ptej,; 
ihat  the  AEC  &<:tev\e6  fci  the  ceftJ  f„e3  c 
supp;\  fvsterr, 

?i  Does  the  proptstc  £r^.f  nc-.-,e.-:  .r.v:    r 
£'  sjgrificar.t  r€Cjc:;cn  :n  '»-e  ^--c'r)  c' 
5.6fef>'  "*'■ 

Response 

The  projr-cseo  orrfrcrrf  rt  i^--:'  rx'.  r..  -    - 
c  sigjViivc&nt  reduciior  ir.  '.he  niaTpij)  cJ 
safety  The  proposed  amend.v.er.t  7r,6,-.ife.r.c 
the  reliahihty  of  i.he  preferred  138  kV  tr\d 
13  8  kV  ofisite  power  ai;d  ir  ccnsiste-.t  wjtn 
the  ongjne)  i.cersing  baSiS  loi  c.-e£e;  f_»)  c 
jnvenion' 

The  i\RC  staff  has  re-,  itwtd  the 
Jicensee  s  ana!ys;s  and.  based  en  ?r..5. 
review,  it  appears  that  the  threp 
standards  of  50.92(c)  are  satisfiec 
Therefore,  the  NRC  staff  proposes  'c 
determine  that  the  amendment  requ*-'-, 
involves  no  significant  h&zards 
consideration. 

Local  Public  Document  Rocrr, 
iocatjon:  White  Plains  Public  Libraj-,. 
100  Martine  Avenue.  White  Plain«;  V"^-,; 
Ycjk  10610. 

Atiomeyfor  licensee:  Bient  L 
Brandenburg,  Esq.,  4  tving  Piace  ,\fv. 
York,  New  York  10003. 
\'HC Project  Director  P^obert  A.  Qr-a 

Duquesne  Light  Company,  et  al..  Docket 
No.  50-334,  Beaver  Valley  Power 
Station,  Unit  No.  1.  Shippingporf. 
Pennsylvania 

Date  of  amendment  recuest:  Tu^v  '  ^ 
1994  '  ' 

Description  of  amendment  rtquer, 
The  proposed  amendment  would  rev,<:e 
Technical  Specifications  (TSs)  3.'4  4  5 
and  3/4.4.6.2  and  associated  bases  to 
allow  the  implementation  of  inlerim 
steam  generator  tube  plugging  cnteiia 
for  the  tube  support  elevations  during 
cycle  11.  The  allowed  primary-to- 
secondary  operational  leakage  fi-om  an\ 
one  steam  generator  is  preposed  to  be 
reduced  from  500  gallons  per  dav  (gpd) 
to  150  gpd.  The  total  allowed  pri'mary- 
to-secondary  operational  leakage  from 
all  steam  generators  would  be  reduced 
from  one  gallon  per  minute  (1440  spdi 
to  450  gpd. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  cniisequences 
of  an  accident  ^viously  evaluated? 

Testing  of  model  boiler  specimens  for  free 
span  tubing  (no  tube  support  plate  [TSP] 
restraint)  at  room  temperature  conditions 


fhcv.!jl  huisl  pressures  :r,  eycecs  of  5G0O-p«i 
for  ind •cations  of  outer  d>amete;  stresf 
f  crroEJcr,  cracking  with  voltege  meesorfT-en 
r'  h  gh  as  19  volts  Burst  testing  perfcrrr.td 
cr,  .rjterseclions  puDed  from  BVPS  IBe&ve- 
V&J'ey  Power  Stttjcr,)  with  up  to  a  2  7  vc.'t 
J  OK£;.cn  shows  irjtssu.'cd  burst  pressure  .:, 
f>c«-?i  cf  6600  ps!  at  room  leirperaio'e  Bcr*' 
H?3  rg  perfczmtd  on  polled  ti.t*5  frcrr.  oiher 
:;&r.ts  \Kiih  up  to  7.5  vo!t  ir.d)c«::or,s  s.'.cu'f! 
tc-rst  pressures  in  excess  of  6300  pa  £i  rccr-. 
>rr,ptrotures  Ccrrecting  for  the  ei!ec;s  cf 
itrnperi'ure  on  rrererlBl  picpen-es  ov.'d 
r.:n:rr.um  strength  leveis  (as  •..♦-.e  b.:r5!  TesV-.s 
'vfes  done  al  room  temperature;  tube  b-rVt    ' 
capatJify  sigrificanily  exceeds  the  sefety 
fcclcr  requirements  of  RG  IRegulatcr.  Gw.ce] 
J  lil   As  stated  ear]:er  tube  burst  CT:!tr;a  ait 
)i-herei-;iy  satisfied  during  normal  cp+retirg 
icr,d,--c-sduefolheproximitv  of  :h?  TS? 
Test  data  indicates  Ihet  tube  burst  ce-r,o^ 
cccur  within  the  TSP,  even  for  tubes  tvhich 
have  100  percent  through  wall  elef  I'.c 
d.KT-.ai^e  machining  (ED.M)  notches,  o  7  5 
.-.th  long,  provided  Ihat  Ihe  TSP  is  id  zee- 1 
:c  the  notched  area  S;nce  tube  to  TSP 
pro>.rri,!y  precludes  tube  burst  durirs 
normal  operating  conditions,  use  of  t.^e 
criteria  must  retain  tube  integritv 
characteristics  which  maintein  a  rr.ar^.i  c: 
safety  of  1.43  times  the  bounding  fa;;;ted 
cond.i.on  steam  line  break  (SLB)  pressure 
dJ.ffereniial.  As  previously  stated,  the  RG 
1  :'21  criterion  requiring  maintenance  cf  e 
'ifety  feclor  of  1  43  times  the  SLB  pre^f  u.-e 
c!:fferent;al  on  tube  burst  is  satisfied  bv  "  6 
nch  diameter  tubing  with  bobbin  001!' 
indications  with  signal  amplitudes  less  than 
e  82  volts  regardless  of  the  indicated  ct'p-.n 
measurement.  The  plugging  criteria  (resu::];^ 
n  a  projected  end-ofcycle  (EOC)  voltag^^l 
compares  favorably  with  the  8.82  \o]\ 
structural  limit  considering  the  extreir.e  ■. 
f  low  apparent  voltage  growth  rate  of 
indications  at  BVPS.  L'sing  the  estabi-^reH 

methodology  of  RG  1.121,  the  structural  ,;.T,.! 
jS  reduced  by  allowances  foruncerta;r.!v  and 
growth  to  develop  a  beginning-of-ryc]e  "(50C) 
repair  limit  which  should  preclude' 
indications  at  EOC  conditions  which  e.vreed 
the  structural  limit.  The  non-destructive 
examination  (NDE)  uncertainty  compor.ent  is 
20.5  percent  and  is  based  on  the  EPRI 
iElectric  Power  Research  Institute]  AllernatP 
Repair  Criteria  (ARC).  A  bounding  growth 
allowance  of  40  percent  will  be  applied.  Th^s 
value  is  conservative  for  BVPS  Unit  1.  The 
BCXZ  maximum  allowable  repair  limit  s.houid 
not  permit  the  existence  of  EOC  indications 
(when  the  40  percent  growth  and  20  5 
percent  uncertainty  allowances  are  applied) 
which  exceed  the  8.82  volt  structural  limit. 
By  adding  NDE  uncertainty  allowances  and 
an  allowance  for  crack  growth  to  the  repair 
limit,  the  structural  limit  can  be  validated. 
Therefore,  the  maximum  allowable  BOC 
repair  limit  (RL)  based  on  the  structural  lim.f 
of  8.82  volts  can  be  represented  bv  the 
expression: 

RL  +  (0.205  X  RL)  ■¥  (0.40  x  RL)  =  8,82 
volts,  or  the  maximum  allowable  BOC  repair 
limit  can  be  expressed  as: 

RL  =  8.82  volt  structural  limit/1.605  =  55 
volts. 

It  is  reasonable  that  this  repair  limit  (5.5 
volts)  could  be  applied  for  IPC  (interim 


plugging  criterion)  implementation  to  repa> 
t>obbin  indications  gpeafer  than  1 .0  or  2  0 
vt)lts  independent  of  RPC  (roiaiing  pe.-ica*e 
coiij  confirmation  of  the  indication.  The 
analyses  were  periormed  based  on  a  1  6  c  : 
2  0  vo?t  repair  limit  Duquesne  u^hi 
Corjipeny  has  chosen  to  use  a  steam  g»^ner„v  - 
tube  repair  li.mit  of  1  0  voli  Conservstnt  -. 
ST  upper  limit  of  3  €  volts  w;!;  t*  used  to 
assess  lube  mtegrity  for  those  bobbi.T 
indications  which  are  above  1.0  volt  but  c- 
r.ot  have  confinrD.ng  RPC  calls  This3  6vc:i 
opper  limit  for  non-confirmed  RPC  ca;N   « 
consistent  with  other  recertiv  approved  IF  C 
programs  for  the  two  other  plants  with  T  8 
inch  tubing  that  curre.itlv  irrpleme r.t  !PC« 
Since  the  upper  bound  for  repair  of  non- 
cocf:med  RPC  is  limited  to  a  value  far  les«. 
than  the  limit  associated  with  a  full  alte mate 
criteria,  the  establishment  of  the  repair  ii-  -s 
are  (>s]  judged  to  be  independent  of  the 
pulled  tube  data  base  used 

The  conservatism  of  the  growth  aliowci  ( e 
used  to  develop  the  repair  limit  is  shown  cv 

t.he  roost  recent  BVPS  eddy  current  data  Tn 
average  voltage  growih  for  all  indications  \%c5 
16  percent  while  the  average  voltage  grcwih 
for  indications  greater  than  0.75  volts  at  BOC 
was  6  percent.  The  largest  overall  voiiage 
growth  in  a  particular  steam  generator  was 
found  in  the  "A"  steam  generator,  which  had 
an  overall  average  growth  of  25  percent.  Or.  v 
two  tubes  had  an  absolute  voltage  growth 
which  excelled  10  volt  for  Cycle  9  The 
maximum  absolute  voltage  growth  in  t.ne 
1993  inspection  was  recorded  to  be  1  18 
volts.  Each  of  the  last  three  inspectiorjs. 
which  included  100  percent  of  all  hot  leg 
tubes,  showed  decreasing  voltage  growth 
trends  in  each  successive  inspection  for  ail 
catpgorifes;  overall  voltage  growth,  growih  cf 
BOC  indications  less  than  0.75  volts,  and 
growth  of  indications  greater  than  0.75  vr  ;;c 
The  decreasing  voltage  growth  rate  trend  ccta 
indicates  that  DLG4»as  good  control  of  the 
ODSCC  (outer  diameter  stress  corrosior, 
cracking]  occurring  in  the  BVPS  Unit  1  stes.-n 
generators  and  also  implies  that  atypical 
voltage  growth  of  a  few  indications  is 
unlikely. 

Relative  to  the  expected  leakage  during 
accident  condition  loadings,  it  has  been 
previously  established  that  a  postulated  main 
SLB  (steam  line  break)  outside  of 
containment  but  upstream  of  the  main  steam 
isolation  valve  (MSIV)  represents  the  most 
limiting  radiological  condition  relative  to  the 
IPC.  In  support  of  implementation  of  the 
interim  plugging  criteria,  it  will  be 
determined  whether  the  distribution  of 
cracking  indications  at  the  TSP  intersections 
at  the  end  of  Cycle  11  are  [is]  projected  to  be 
such  that  primary-to-secondarv  leakage 
would  result  in  site  boundary  doses  within 
a  small  fraction  of  the  10  CFF     Wguidelines. 
A  separate  calculation  has  dei  .mined  this 
allowable  SLB  leakage  limit  to  be  6.6  gpm  in 
the  feulted  loop.  This  limit  was  calculated 
using  the  Technical  Specification  RCS 
[reactor  coolant  system]  Iodine-131  activity 
level  of  1.0  micro  Curies  per  gram  dose 
equivalent  Iodine-131  and  the  recommended 
Iodine-131  transient  spiking  values 
consistent  with  NUREG-0800.  The  projet  tf  d 
SLB  leakage  rate  calculation  methodology 
prescribed  in  Section  3.3  of  draft  NUREG- 
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1477  will  be  used  to  calculate  EOC  leakage. 
The  log-logistic  probability  of  leakage 
correlation  will  be  ased  to  establish  tbe  SLB 
leak  rate  used  for  comparisoa  with  the  6.fi 
gpm  faulted  loop  allowaole  limit.  Due  to  the 
relatively  taw  voltage  levels  of  indications  at 
BVPS  aad  low  voltage  growth  rates,  it  is 
e.xpected  that  the  actual  calculated  leakage 
values  will  be  far  less  than  this  limit. 
Additionally,  the  current  lodine-131  levels  as 
of  May  1994  at  BVPS  are  about  1000  times 
less  than  the  Technical  Specification  limit  of 
1.0. 

Application  of  the  criteria  requires  the 
projection  of  postulated  SLB  leakage,  based 
on  the  projected  EOC  voltage  distributioo  for 
the  upcoming  cycle.  Projected  EOC  voltage 
distribution  is  developed  using  the  most 
recent  EOC  eddy  current  results  and  a  volta^t- 
measurement  uncertainty.  Data  indicate  that 
a  threshold  voltage  of  2.8  volts  would  result 
in  through  wall  cracks  long  enough  to  leak 
at  steam  line  break  conditions.  Draft  \UR£G- 
1477  requires  that  all  indications  to  which 
the  IPC  are  applied  must  be  included  in  the 
leakage  projection.  Tube  pull  results  from 
another  plant  with  7/8  inch  tubing  with  a 
substantial  voltage  growth  data  base  hax-e 
shown  that  tube  wall  degradation  of  greaujr 
thau  40  percent  through  wall  wa«  readily 
detectable  either  by  the  bobbin  or  RPC  pro'./e 
The  tube  with  maximum  through  wall 
penetration  of  56  percent  (42  percent 
average)  had  a  voltage  of  2.02  volts.  This 
indication  also  was  the  largest  recorded 
bobbin  voltage  from  the  EOC  eddy  current 
data.  Based  on  the  BVPS  pulled  tube  and 
industry  pulled  tube  data  supportiog  a  loner 
threshold  for  SLB  leak^e  of  2.8  volts, 
inclusion  of  al!  IPC  intersections  in  iia; 
■  leakage  model  is  quite  conservative.  1  he 
ODSCC  occurring  at  BVPS  has  historically 
resulted  in  relatively  low  voltage  le\-els-and 
has  exhibited  decreasing  voltage  growth 
trends  over  the  last  three  inspections.  BA'PS 
has  not  identified  ODSCC  as  a  contributor  to 
operational  leakage.  The  current  leakage 
levels  at  BVPS  are  negligible  (less  ti-.aa  1 
gpd).  In  order  to  satisfy  the  requirements  of 
draft  NUREG-1477.  EOC  10  eddy  current  datd 
will  be  used  to  calculate  the  projected  SLB 
leakage  according  to  draft  NUREG-1477 
methodology.  Leakage  calculated  using  the 
recommended  EPRI  leakage  correlation  will 
alio  be  provided.  Duquesne  Light  Compar y 
is  requesting  that  the  NRC  review  and 
approve  the  EPRI  SLB  leakage  caic\dation 
methodology.  Sufficient  justification  is 
included  to  establish  acceptability  of  the 
EPRI  leakage  conelation  based  on  criteria 
provided  by  the  NRC  in  the  Februar)-  8,  19'[\A. 
Industry /NRC  working  meeting  on  the 
voltage  based  criteria. 

la  cxxler  to  assess  the  sensitivity  of 
application  of  the  voltage  based  criteria  upon 
SLB  leaka^,  the  EOC  9  eddy  current  results 
were  used  to  calculate  postulated  60C  10 
leakage  using  both  the  NUREC-1477 
methodology  and  EPRI  coirelatioo  assuming 
that  •  IJO  or  2.0  volt  plugging  linut  were 
implemaoled  at  the  BOC  IQ. 

Rf<iwl*«=  indicate  SLB  leakage  of  0.46  gpm 
and  0.044  gpm  using  the  NL'REG  and  EPRI 
mstkodolagies  with  an  assumed  pcobabikty 
of  detectioD  (POO)  of  0.6  for  a  ZJQ  i/olt  mpair 
limit  Since  Duquesne  Light  Company  has 


chosen  to  limit  the  voltage  based  plugging 
limit  at  1.0  volt,  EOC  11  SLB  leaka^"  is 
analyzed  to  be  approximately  5  percent  lower 
than  the  calculated  SLB  leakage  with  a  2.0 
volt  rep»ir  limit. 

Therefore,  implementation  of  the  interim 
plugging  criteria  does  not  adversely  affect 
steam  generator  tube  integrity  and 
implementation  will  be  shown  to  result  in 
acceptable  dose  consequences,  therefore,  the 
proposed  amendment  does  rK>t  result  in  any 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Do«s  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  an)- 
accident  previously  evaluated? 

Implanentation  of  the  proposed  steam 
generator  tube  interim  TSP  plugging  criteria 
does  not  introduce  any  significant  changes  to 
the  plant  design  basis.  Use  of  the  criteria 
does  not  provide  a  mechanism  which  could 
result  ifl  an  accident  outside  of  the  region  of 
the  TSP  elevations;  no  ODSCC  that  has  been 
identified  at  the  TSP  has  been  detected 
outside  the  thickness  of  the  TSPs.  Neither  o 
single  or  multiple  tube  rupture  event  would 
be  expected  in  a  steam  generator  in  which 
the  plugging  criteria  has  been  applied  (during 
all  plaiit  conditions) 

Specifically,  Duquesne  Light  Company  will 
implenient  a  maxi.T.uiT:  leakage  rate  linii!  of 
1 50  gpd  p>er  steam  generator  to  help  preclude 
the  pottntial  for  excessive  leakage  during  all 
plant  conditions.  The  technical  specification 
limits  op  prLmarT,--to-secondary  leakage  at 
opcralint;  conditions  are  to  be  a  maximii.-:!  of 
450  gpd  for  all  steam  generators,  or,  a 
ma.ximBm  of  150  gpd  lor  any  one  steuii". 
generator.  The  RG  1.121  criterion  lor       -  - 
establishing  operational  leakage  rale  limits 
that  require  plant  shutdown  are  based  upon 
leak-before-break  considerations  to  detect  a 
free  span  crack  before  potential  tube  ruptliif 
during  faulted  plant  cond;tioiis.  The  150  gpd 
limit  should  provide  for  leakage  dder  ti.Dn 
and  plant  shutdown  in  the  event  o:  the 
occurr8'.i;;e  of  an  unexpected  single  crack 
resulting  in  leakage  that  is  associated  with 
the  longest  permissible  crack  length.  RG 
1.121  acceptance  criteria  for  establishing 
operating  leakage  limits  are  based  on  leak- 
before-break  considerations  such  that  plant 
shutdown  is  initiated  if  the  leakage 
associ^ed  wiih  the  longest  permissible  crack 
is  eKcaeded. 

The  Single  through  wall  crac:k  lengths  that 
result  in  tube  burst  at  1.43  times  the  steam 
line  break  pressure  diffei-ential  and  SLB 
pressuje  diflerentia!  alone  are  approxiraaieiv 
0.57  inrh  and  0.84  inch,  respectively.  A  leak 
rate  of  J  50  gpd  will  provide  for  detection  of 
0.41  inch  lung  cracks  at  nominal  leak  rates 
and  0.62  inch  long  cracks  at  the  lower  95 
percent  confidence  level  leak  rates.  Since 
tube  burst  is  precluded  during  normal 
operation  due  to  the  proximity  of  the  TSP  to 
the  tube  and  the  potential  exists  for  tlie 
crf'vir.e  to  become  uncovered  during  SLB 
conditions,  the  leakage  from  the  maximum 
permitsible  crack  must  preclude  tube  burst  at 
SLB  conditions.  Thus,  the  150  gpd  limit 
provides  for  plant  shutdown  prior  to 
reaching  critical  crack  lengths  for  SLB 
conditions  using  the  lower  95  percent 
leakagp  data  Additionally,  this  leak-before- 
break  evaluation  assumes  that  the  entire 


crevice  area  is  uncovered  during  Wowdcwn. 
Partial  uncovery  will  provide  beoefit  to  the 
burst  capacity  of  the  intersection.  Analyses 
have  shown  that  only  a  small  peroentage  of 
the  TSPs  are  deflected  greater  than  the  TS? 
thickness  during  a  postulated  SLB. 

Steam  generator  tube  integrity  continues  to 
be  maintained  through  inservice  inspection 
and  primary-to-secondary  leakage 
monitoring,  therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  developed  is  not  created 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  use  of  the  voltage  based  bobbin  probr- 
interim  TSP  elevation  plugging  criteria  is 
demonstrated  to  maintain  steam  generator 
tube  integrity  commensurate  with  the 
requirements  of  RG  1.121.  RG  1.121  describes 
a  method  acceptable  to  the  NRC  staff  for 
meeting  GDCs  14, 15.  31., and  32  by  reducing 
the  probability  or  the  consequences  of  sieam 
generator  tube  rupture.  This  is  accomplished 
by  determining  the  limiting  conditioasol 
degradation  of  steam  generator  tubing,  a.s 
established  by  inser\ice  inspection,  for 
which  tubes  with  unacceptable  crackir.t; 
shouki  be  removed  from  service.  Upon 
implementation  of  the  criteria,  even  under 
the  worst  case  conditions,  the  occurrence  ol 
ODSCC  at  the  TSP  elevations  is  not  e\pi!Cti'c2 
to  lead  to  a  steam  generator  tube  ruptur" 
event  during  normal  or  faulted  plant 
conditions.  The  EOC  distribution  of  crack 
indications  at  the  TSP  elevations  willb':' 
cenfimied  to  result  in  acceptable  primi;r>-».u- 
set:oi.dary  leakage  during  all  plant  condiitor  •- 
and  that  radiological  consequences  are  not 
adverse:! V  impacted. 

In  addressing  the  combined  effects  ol  '.''>-;•> 
uf  rxjolant  accident  (LOCA)  and  safe 
shutdown  earthquake  (SSE)  on  the  steam 
generator  component  (as  required  by  GDC  -'. 
it  has  been  determined  that  tube  collapse 
may  occur  in  the  steam  generators  at  some 
plants.  This  is  the  case  as  the  TSP  may 
become  deformed  as  a  result  oflateral  loads 
at  the  wedge  supports  at  the  peripherj*  of  the 
plate  due  to  the  combined  effects  of  the 
LOCA  rarefaction  wave  aind  SSE  loadings. 
Then,  the  resulting  pressure  differential  on 
the  deformed  tubes  may  cause  some  of  the 
tubes  to  collapse. 

There  are  two  issues  associated  wi;!!  steam 
generator  tube  collapse.  First,  the  collapse  of 
steam  generator  tubing  reduces  the  KS  flov\ 
area  through  the  tubes.  The  reduction  in  flow 
area  increases  the  resistaiuse  to  flow  of  stearn. 
from  the  core  during  a  LOCA  which,  in  tuni. 
may  potentially  increase  peak  clad 
temperature  (PCT).  Second,  there  is  a 
potential  that  partial  through  wall  cracks  in 
tubes  could  progress  to  through  wall  cracks 
during  tube  defomiation  or  collapse. 

Consequently,  since  the  leak-before:break 
methodology  Is  apjdicabie  to  the  BVPS 
reactor  coc^ant  knp  piping,  the  probability  of 
breaks  in  the  priraary  loop  pipiflg  is 
sufficiently  k>w  that  they  aeed  aot  be 
considered  in  the  structural  design  of  the     - 
plant.  The  limiting  LOCA  evaot  becomes 
either  the  accumulate  line  bisak  or  the 
pressurizer  sui;ge  liae  break.  LOCA  loads  for 
the  primary  pipe  breaks  were  used  to  bound 
the  conditsoBS  at  BVPSior  sauUer  breaks. 
The  results  of  the  ainalysis  usiag  the  laigBr 
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break  inputs  (how  that  the  LCX:a  load*  wera 
found  to  be  of  insufficient  magnitude  to 
result  in  stOBin  generator  rube  collapse  or 
significant  defiwmation.  The  LOCA  and  SSE 
tube  collepse  evahiation  p«rfonned  for 
another  plant  with  Series  51  steam  penerators 
using  bounding  input  conditions  (Jaije  break 
loadings)  is  cansidsrod  applicable  to  BVPS 

Address!  ag  RG  1 .  83  considerations, 
implementation  of  the  bobbin  probe  voitaa© 
based  interim  tube  plugging  criteria  is 
supplemented  by:  enhanced  eddy  current 
inspection  guidelines  to  provide  consisteney 
ID  voltage  normalization,  a  100  p.jrcent  eddy 
current  inspection  sample  size  at  the  TSP 
elevations,  and  RPC  inspection  requirements 
for  the  larger  indications  left  inservice  to 
cnaracterize  the  principal  degradation  as 

As  noted  previously,  implementation  ot 
the  TSP  elevation  plugging  criteria  will 
decrease  the  number  of  tubes  which  must  be 
repaired.  The  installation  of  steam  ganariitor 
tube  plugs  reduces  the  RCS  flow  maj>iin. 
Thus,  the  implementation  of  the  alternate 
plugging  criteria  will  maintain  the  margin  of 
flow  that  would  otherwise  be  reduced  ia  th« 
event  of  increased  tube  plugging. 

Based  on  the  above,  it  is  couchided  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
with  respect  to  plant  safety  as  dcfmed  in  the 
Final  Safety  Analysis  Report  or  .my  Bases  of 
theTechnical  SpecificaHons. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  fhi« 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Entergy  Operations,  Inc.,  Docket  Nos. 
50-313,  Arkansas  Nuclear  One,  Unit  1, 
Pope  CtMinty,  Arkansas 

Date  of  amendment  reaunst:  Uitio  ■}2 
1994  I  /  . 

Description  of  ameniJmi:nt  request: 
The  proposed  amendment  revises 
technical  speciScations  (TSsJ  relaUid  to 
the  emergency  feedwater  system  (EFW). 
The  proposed  changes  extend  the 
allowable  outage  time  when  one  EFW 
train  is  inoperable  from  36  hours  to  72 
hours  and  adapt  other  EFW  sections 
from  the  "Restructured  Standard 
Technical  Specifications  for  BAW 
Plants"  to  the  Arkansas  Nuclear  One 
Unit  l(ANai)  format. 

Basis  for  ptopesed  no  significant 
hfomds  aomideratkm  detenmnatitut: 


As  required  by  10  CFR  50.91  Ca).  tiie 
iKMnsee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pn»senterf 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Conseqi-pnces 
of  an  Accident  Previously  Evalu-ited. 

The  Emergency  Feedwater  (EPAT  s\-\tf>m 
miUgates  the  ccnseauence.-t  of  any  event  with 
a  loss  of  normal  feedwater.  This  system  is  not 
the  initiator  of  any  previously  analyzed 
ac:jider.t,  and  therefore,  changas  to  the 
specificaUons  applicable  to  the  Er.V  svstnm 
present  no  signili.;ant  increase  In  the  " 
probabilitycf  any  previoiisly  .!valuatv»d 
ar:cident. 

Tlie  changes  that  ravbe  the  requ  Jed 
Actions  and  Allowable  (Xitiige  T^nies 
associated  with  the  EFW  system  have  b«.n 
evaluated  for  their  effect  on  the  Gore  Damaee 
Frequency  (CDF)  previously  calculated  in  the 
ANO-1  Probabihstic  Risk  Assessment  (FRA) 
The  new  ANO-1  CDF  values,  incorporating 
the  proposed  AOT  extension,  are  4.73E^)5 
(for  the  turbin'Miriven  EFVf  pump)  a.nd 
4.70E-05  Cfor  the  motor -driven  pump).  These 
valves  do  not  exceed  the  NRC  .Safety  Goal  of 
1.0E-G4  per  reactor  year,  as  stated  in  the 
Federal  Register  50fT?32138.  The  delta  CDF 
associated  with  these  changes  (6.tRi;-07  for 
the  turbincdriven  EFW  pump  and  3  04E-07 
for  the  motor-driven  EFW  piunp)  have  been 
evaluated  with  re.speLt  to  criteria  con-ained 
in  SECY-91-270.  dated  August  27,  iggi  and 
NUMARC  91-04,  dated  January  1992.  and  fail 
within  the  category  of  events  of  low  risk 
significance  requiring  no  compensatory 
mcaswes.  This  evaluation  hcs  shewn  ihe  risk 
associated  with  the  proposed  changes  ;o  po«:<' 
no  undue  risk  to  public  health  and  s:if«ty.  to 
he  tat^egorizfrd  as  having  low  rif  k 
significance,  and  involve  no  significant 
increase  in  the  consequences  of  .m  ai;rj,j,.nt 
previously  evaluated. 
^  The  changes  revising  the  Limiting 
Conditions  for  Operation  residi  in  -nore 
restrictive  controis  on  the  ooer;ibiiiTy  of  ihe 
moior-driven  EFW  pump.  T'le  pnjvious 
specification  .-Kqaired  operahil'iy  of  both 
EFW  pumps  whha  the  n;actO!  •■.;■:  ;■  .  acd 
abovo  280"^  The  propcspd  (.li.-.ige  reijuires 
the  operability  of  the  motor-driven  EFW 
pump  whenever  the  unit  is  abo\-e  the  cold 
shutdown  condition  and  any  steam  gi-nerator 
is  relied  upon  for  heat  removal.  W;h  this 
change,  the  motor-driven  EFW  pump  is  now 
required  to  be  operable  in  a  condiiion  not 
previously  specified,  consiitutinR  on 
additional  requirement  not  prt'viou.sly 
specified.  This  change  does  not  invoke  a 
significant  increase  in  the  conseqimnc-s  of  .m 
accident  previously  evaluated. 
^  The  changes  revising  the  IJmiiin^ 
(>)ndition!i  for  Operation  also  inforpiira»«  st 
Allowable  Outage  Time  for  the  luibine- 
driven  EFW  pump  steam  suoply  valv<-s 
M  hi.  h  was  not  previously  specified.  The  7 
d.iy  AOT  is  reasonable  based  on: 

1.  The  redundant  sfeom  supply  |fmrn  the 
opposite  Steam  g«n«rator)  to  thenirbine- 
driven  EFW  pump  is  operable, 

2.  The  motor-driven  EFW  pua\p  ia 
operable,  and 


3.  The  prohabiljty  of  an  event  ocruwiiw 
that  would  raquL-ti  the  inoperable  steam 
supply  valve  to  acMate  is  nflativelT  low 

The  chaogBS  ts  the  surveillance " 
speciatations  clarify  the  proper  condjiiions 
required  for  tb*  oparability  test  of  rhe 
furbme-driven  EFW  pump,  and  revise  the 
^irement  far  the  verification  of  propw 
,    .,  "*^  P'^^  ■''«-^«  alignment.  The  chaimr 
Cl&nlyi.ig  the  test  conditions  is  .-^quirsd  to 
ensure  a  suEcieTit  steam  supply  to  the 
turbine-d.riven  EFiV  pump  U)  perform  th^ 
test.  During  plant  startup,  from  an  KC.S 
t.rnpe-8ture  of  2«0<-F  to  an  RCS  temp«ratuw 
of  approximately  525°F  (corresponding  'o  a 
steam  goneratiTT  pnwwure  oi  approximately 
830  psigj  thn  Vorbine-driven  EFW  pump  w 
« laMified  as  available  until  operabiljty  is 
proven  by  successfiil  completion  of  the 
surveillance  requirement  The  proptjaed 
changes  state  that  the  EFW  pumps  and  f^eir 

f^^'^t^i^  "?'*  ?«'^  »h«i5  ^  operable  v.  Iwu 
ttie  RCS  IS  above  the  cold  shutdown 
condition  w;th  any  steam  generator  relied 
upon  for  hfjat  .-emovol  (motur-driven  ERV 
pun.p)  and  whet.  RCS  temoerature  is  crv.ifpr 
thdn  or  equal  to  280°F  (tiutije-driven  EFW 
pump).  This  specification  .-requires  that  the 
How  peths  be  property  aligned  to  maintai;j 
oper.ih.lity  and  is  as  restrictive  as  then.rw:,t 
1 S  4.8  I.e.  The  revised  specification 
in<:orporali.s  a  new  requirement  to  verify 
operator  flexibiliry  in  determining  the 
method  of  verification.  Somr  methods  thai 
could  be  considered  as  hilfdling  this 
requiremert  would  include  valve  a'ignBwm 
I  hecks,  or  a  How  test  verifviag  a  level 
der.rease  in  the  'Q'  condensate  storage  t>tnk 
with  a  convsponding  level  increase  in  both 
steam  generators.  1  hese  changes  result  in  no 
significant  incn-ase  in  rhe  conseqiwn.:es  of  ;j?i 
accident  pn.v-iously  ev-iluafRd. 

The  other  proposed  changes  included  m 
this  submitra).  includicg  the  Bases  chances 
are  consioVred  to  b^  a,i.n.n,8tTar...,9  in  nah,,^ 
and  have  no  effect  on  the  consequences  of  an 
accident  pre\-iousiv  evaluated.  Relocation  of 
the  Emergency  Feedwater  Laitiaticn  3:>d 
Control  ;EF;C)  'equirements  from  Sei  tion  j  a 
to  Se«.tjon  3.5  places  the  requirements  for 
this  instrumentation  system  witn  ttie 
requirements  for  other  instrumentation 
s\  srem.s.  resulting  in  greater  consistenrv 
Ihroughou-  the  ANO-1  TS.  Information 'in  ti... 
Bases  a3so<:iated  with  the  EFIC  system  has 
been  ojnwrted  to  refiecf  the  actual  plant 
condition  and  resolve  a  conflict  with  the 
ANO-1  Safety  Analysis  Report.  The  B:ises 
cha.igps  add  clarifying  information  to  aid  ttj.* 
operator  in  d.-iermining  the  applicability  of 
the  various  Et^W  sp^rifications. 

Therefore,  this  change  does  not  involve  a. 
significant  iucre:ise  in  the  probabiliry  or 
consequences  of  .iny  accident  prevniuslf 
inslualed. 

Criierion  2    I>jes  Not  Create  the  PossibJijy 
of  a  New  or  Different  Kind  of  Accident  fhim 
any  Previously  Evaluated. 

The  proposed  changes  introduce  no  new 
mo.ie  of  plant  operation.  The  EFW  system  is 
not  an  event  initiator.  It  functions  to  mirigate 
the  consequences  of  any  extent  with  a.  Ions  of 
normal  feedwater. 

Therefore,  this  change  does  not  acsla  (he 
possibility  of  a  naw  or  dUSereat  kiad  of 
arxident  Erom  any  ]B««iimsiy  evaiuaiedi 
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Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  changes  proposed  to  the  Limiting 
Conditions  for  Operation  associated  with  the 
EFW  system  are  more  conservative  than  the 
current  specification,  thus  resuUing  in  an 
increase  in  the  margin  of  safety.  The 
prop>osed  changes  to  the  actions  required 
when  both  of  the  EFW  trains  are  inoperable 
and  the  auxiliary  feedwater  pump  is 
unavailable  no  longer  require  an  immediate 
plant  runback,  that  is  currently  required, 
which  could  introduce  a  plant  transient,  thus 
resulting  in  an  increase  in  the  margin  of 
safety. 

The  changes  revising  the  Limiting 
Conditions  for  Operations  also  incorporate 
and  Allowable  0>utage  Time  for  the  turbine- 
driven  EFW  pump  steam  supply  valves 
which  was  not  previously  specified.  The  7 
day  AOT  is  reasonable  based  on: 

1.  The  redundant  steam  supply  (from  the 
opposite  steam  generator)  to  the  turbine- 
driven  EFW  pump  is  operable, 

2.  The  motor-driven  EFW  pump  is 
operable,  and 

3.  The  probability  of  an  event  occurring 
that  would  refquire  the  inoperable  steam 
supply  valve  to  actuate  is  relatively  low. 

The  changes  to  the  surveillance 
specifications  clarify  the  proper  conditions 
required  for  the  operability  test  of  the 
turt)ine-driven  EFW  pump,  and  revise  the 
requirement  for  die  verification  of  proper 
EFW  flow  path  valve  alignment.  The  change 
clarifying  the  te*t  conditions  is  required  to 
ensure  a  sufficient  steam  supply  to  the 
turbine-driven  EFW  pump  to  perform  the 
test.  Ehiring  plant  startup,  from  an  RCS 
temperature  of  280°F  to  an  RCS  temperature 
of  approximately  525°F  (corresponding  to  a 
steam  generator  pressure  of  approximately 
830  psig]  the  turbine-diiven  EFW  pump  is 
classified  as  available  until  operability  is 
proven  by  successful  completion  of  the 
surveillance  requirement  The  proposed 
changes  state  that  the  EFW  pumps  and  their 
associated  flow  paths  shall  be  operable  when 
the  RCS  is  above  the  cold  shutdown 
condition  with  any  steam  generator  relied 
upon  for  heat  removal  (motor-driven  EFW 
pump]  and  when  RCS  temperature  is  greater 
than  or  equal  to  280'F  (turbine-driven  EFW 
pump).  This  sjMcification  requires  that  the 
flow  paths  be  properly  aligned  to  maintain 
operability  and  is  as  restrictive  as  the  current 
TS  4.8.I.C.  The  revised  specification 
incorporates  a  new  requirement  to  verify 
proper  alignment  prior  to  relying  upon  any 
steam  generator  for  heat  removal.  This  allows 
the  operator  flexibility  in  determining  the 
method  of  verification.  Some  methods  that 
could  be  considered  as  fulfilling  this 
requirement  would  include  manual  valve 
alignment  checks,  or  a  flow  test  verifying  a 
level  decrease  in  the  'Q'  condensate  storage 
tank  with  a  corresponding  level  increase  in 
both  steam  generators. 

This  change  does  involve  an  incremental 
reduction  in  the  margin  of  safefy  since  the 
extension  of  the  EFW  Allowable  Outage  Time 
from  36  hours  to  72  hours  does  result  in  a 
slight  increase  in  the  Core  Damage  Frequency 
(CDF)  as  calculated,  in  the  ANO-1 
Probabilistic  Risk  Assessment.  The  new 
ANO-1  CDF  values,  incorporating  the 


proposed  AOT  extension,  are  4.73E-05  (for 
the  turbine-driven  EFW  pump)  and  4.70E-05 
(for  the  motor-driven  EFW  pump).  These 
values  do  not  exceed  the  NRC  Safefy  Goal  of 
l.OE-04  per  reactor  year,  as  stated  in  the 
Federal  Register  50FR32138.  The  CDF 
associated  with  these  changes  (6.16E-07  for 
the  tvrbine-driven  EFW  pump  and  3.04E-07 
for  the  motor-driven  EFW  pump)  have  been 
evaluated  with  respect  to  criteria  contained 
in  SBCY-91-270,  dated  August  27, 1991,  and 
NUMARC  91-04,  dated  January  1992,  and  fall 
within  the  category  of  events  of  low  risk 
significance  requiring  no  compensatory 
measures.  This  reduction  is  not  considered 
significant  in  that  the  increase  in  CDF  has 
been  evaluated  as  posing  no  undue  risk  to  the 
public  health  and  safety  and  is  categorized  as 
having  low  risk  significance. 

The  other  proposed  changes  included  in 
this  submittal,  including  the  Bases  changes, 
are  considered  to  be  administrative  in  nature. 
Relocation  of  the  Emergency  Feedwater 
Initiation  and  Control  (EFIC)  requirements 
from  Section  3.4  to  Section  3.5  places  the 
requirements  for  this  instrumentation  system 
with  the  requirements  for  other 
instrumentation  systems,  resulting  in  greater 
consistency  throughout  the  ANO-1  TS. 
Information  in  the  Bases  associated  with  the 
EFIC  system  has  been  corrected  to  reflect  the 
actutl  plant  condition  and  resolve  a  conflict 
with  the  ANO-1  Safety  Analysis  Report  The 
Bases  changes  add  clarifying  information  to 
aid  the  operator  in  determining  the 
applicability  of  the  various  EFW 
specifications. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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One,  Unit  Nos.  1  and  2  (ANO-1&2), 
Pope  County,  Arkansas 

Date  of  amendment  request:  June  20, 
1994 

Description  of  amendrnent  request: 
The  proposed  amendments  revise  the 
administrative  and  control  sections  of 
the  technical  specifications  (TSs)  for 
Arkansas  Nuclear  One,  Units  1  and  2. 
The  proposed  changes  relocate  controls 
associated  with  the  "Review  and  Audit" 
functions  from  the  TSs  to  the  Quality 
Assurance  Program  and  relocate 


requirements  for  the  audit  of  emergency 
and  security  plans  and  implementing 
procedures  from  the  TSs  to  the 
respective  emergency  and  security 
plans. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  changes  do  not  affect  reactor 
operations  or  accident  analyses,  have  no 
radiological  consequences,  and  are 
considered  to  be  purely  administrative  in 
nature.  All  requirements  relocated  from  the 
TSs  have  been  evaluated  with  respect  to  the 
four  criteria  of  the  NRC  ^inal  Policy 
Statement  On  Technical  Specifications 
Improvements"  as  presented  in  SECY-93-067, 
and  found  to  meet  none  of  the  criteria  for 
inclusion  in  the  TS. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  changes  introduce  no  new 
mode  of  plant  operation  and  do  not  affect  the 
operability  of  safety-related  equipment  All 
requirements  relocated  or  deleted  from  the 
TSs  have  been  evaluated  with  respect  to  the 
four  criteria  of  the  NRC  "Final  Policy 
Statement  On  Technical  Specifications 
Improvements"  as  presented  in  SECY-93-067, 
and  found  to  meet  none  of  the  criteria  for 
inclusion  in  the  TS. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safefy. 

Existing  TS  operabilify  and  surveillance 
requirements  are  not  reduced  by  the 
proposed  change,  thus  no  margins  of  safefy 
are  reduced.  All  requirements  relocated  or 
deleted  from  the  TSs  have  been  evaluated 
with  respect  to  the  four  criteria  of  the  NRC 
"Final  Policy  Statement  On  Technical 
Specifications  Improvements"  as  presented 
in  SECY-93-067,  and  found  to  meet  none  of 
the  criteria  for  inclusion  in  the  TS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
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occur  within  the  LTOP  range.  Therefore, 
operation  of  the  focility  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an^accideit  previously 
evaluated. 

(2)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  will  not  change 
the  physical  plant  or  the  modes  of  operation 
defmed  in  the  facility  license.  The  changes 
do  not  involve  the  addition  of  new 
equipment  or  the  modification  of  existing 
equipment,  nor  do  they  alter  the  design  of  St. 
Lucie  plant  systems.  Therefore,  operation  of 
the  facility  in  accordance  with  the  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  provides 
additional  administrative  restrictionG  for  the 
operation  of  LTOP  equipment.  The 
applicability  of  Limiting  Conditions  of 
Operation  (LCO)  involving  the  PORVs  will  be 
extended  to  include  Operational  MODE  6 
when  the  head  is  on  the  reactor  vessel,  and 
the  rigor  of  required  actions  and  action 
compleiton  times  in  the  event  that  one  or 
more  PORVs  become  inoperable  will  be 
increased.  Consequently,  the  risk  of  low 
temperature  operations  will  be  reduced  and 
safety  during  the  shutdown  modes  of 
operation  will  be  enhanced.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  invoke 
a  significant  reduction  in  a  margin  of  safely. 
Based  on  the  discussion  presented  above 
and  on  the  supporting  Evaluation  of 
Proposed  TS  Changes,  FPL  has  concluded 
that  this  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
dotermine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street,  N\V.,  Washington.  DC  20036 

NRC  Project  Director:  Victor  M. 
McCree  (Acting) 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  1 , 
1994 


Desctiption  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specification  (TS)  would:!. 
Modify  the  facility  by  providing  an 
auctioneered  power  supply  for  the 
engineered  safety  feature  actuation 
system  (ESFAS)  sensor  cabinets;2 
Reinstate  the  2-out-of-4  sump 
recirculation  system  (SRAS)  logic;3. 
Change  Table  3.3  of  the  (Safety  Feature 
Actuation  System  Instrumentation)  by 
adding  Manual  main  steam  isolation 
(MSI)  (Trip  Buttons);  by  removing  note 
(f)  which  describes  the  SRAS  logic  as  a 
modified  2-out-of-4  logic;  and  by 
replacing  Action  Statement  4  with  an 
Action  Statement  that  allows  operation 
with  a  Second  inoperable  channel, 
provided  both  channels  are  placed  in 
the  bypassed  condition.  4.  Add  to  the 
TS  new  limiting  conditions  for 
operation  and  new  surveillance 
requirements  together  with  BASES  (TS 
3.3.2.2  and  4.3.2.2.1  and  4.3.2.2.2)  for 
the  ESFx^S  sensor  cabinet  power  supply 
drawers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

...Thet  proposed  changes  do  not  involve  an 
SHC  (significant  hazards  consideration) 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

SR.^S  Logic  Modification 
Implementation  of  the  auctioneered  power 
supply  for  the  sensor  cabinets  will  permit  the 
reinstatement  of  the  original  2-out-of-4  (six    - 
possible  combinations)  logic  for  SR.\S 
initiation.  The  current  logic  only  has  four 
possible  combinations.  Changing  the 
minimum  number  of  SR.\S  channels 
required  to  be  operable  from  four  to  three 
does  not  significantly  reduce  the  available 
ai  tuation  combinations.  Operation  with  one 
channel  inoperable  will  still  provide  a  2-out- 
of-3  \o^(:  (three  possible  trip  combinations). 
With  the  current  SRAS  logic,  operation  with 
one  channel  in  bypass  does  not  meet  the 
single  fiiilure  <  riterion  for  proper  SR.'\S 
oper.iticn.  A:;i<'ni.lment  No.  lf>8  prevents  that 
condition. 

Allowing  continued  operation  with  three 
operable  channels  is  consistent  with  the 
origmal  Millstone  Unit  No.  2  Technical 
.Specific.itions  (prior  to  Amendment  No.  168). 
Note  (f).  which  describes  the  current  logic, 
will  no  longer  apply  after  the  auctioneering 
circuit  is  installed.  This  note  is  for 
hiformation  only  and  has  no  associated 
action  or  surveillance  requirements. 
Therefore,  removal  of  note  (f)  cannot  affect 
either  the  probability  or  consequences  of  a 
postulated  accident. 

In  addition  to  the  change  in  the  minimum 
number  of  channels  required  to  be  operable. 
Action  statement  4  will  be  revised  to  allow 
a  limited  period  of  two  hours  when  a  second 


channel  may  be  placed  in  bypass  for 
performance  of  surveillance  testing.  This  is 
acceptable  due  to  the  installation  of  the 
auctioneering  circuit  and  restoration  of  the 
full  SRAS  logic.  Prior  to  the  implementation 
of  the  short  term  modifications  and 
Amendment  No.  168,  Action  Statement  2 
also  applied  to  the  SRAS.  That  Action 
Statement  allows  two  hours  of  operation  with 
two  channels  out  of  service.  However,  Action 
Statement  2  requires  one  of  the  two  channels 
to  be  placed  in  the  tripped  position. 

Postulating  a  LOCA  [loss-of-coolant 
accident)  and  an  additional  failure,  while  in 
an  action  statement  that  specifies  a  maximum 
allowed  outage  time,  is  beyond  the  design 
basis  of  Millstone  Unit  No.  2.  However,  with 
one  SR.^S  channel  in  bypass  and  one  in  the 
tripped  position,  an  additional  failure  (such 
as  the  loss  of  a  DC  vital  bus)  following  the 
onset  of  a  LOCA  could  result  in  a  false  SRAS 
signal. 

From  an  overall  safety  perspective,  the 
potential  consequences  from  a  false  SRAS  at 
the  onset  of  a  LOCA  are  more  severe  than 
those  from  the  failure  to  automatically 
generate  an  actuation  signal.  Proposed  Action 
Statement  4  would  require  actuation  of^he 
remaining  channel  (following  a  LOCA  and  a 
loss  of  DC  bus  as  a  second  failure)  to  initiate 
the  SR.\S.  The  existing  operation  procedures 
instruct  the  operator  to  ensure  that  the  SRAS 
actuation  occurs  when  the  refueling  water 
storage  tank  level  decreases  to  a 
predetermined  value.  In  the  unlikely  event 
that  a  LOCA  occurred  while  a  Action 
Statement  4  and  no  SRAS  was  generated  at 
the  appropriate  time  due  to  an  additional 
failure  which  prevents  one  channel  from 
tripping,  the  SRAS  would  be  manually 
initiated  by  the  operator. 

The  amount  of  time  that  Millstone  Unit  No. 
2  would  operate  under  Action  Statement  4 
(with  two  SRAS  channels  in  bypass)  is 
approximately  6  hours  per  month.  This  is 
based  on  the  requirement  to  conduct  monthly 
channel  functional  tests  for  the  three 
operable  channels.  The  probability  of  a 
LOC.\  occurring  during  these  surveillance, 
while  in  Action  Statement  4,  with  a 
subsequent  failure  of  the  remaining  2-out-of- 
2  SR.-\S  logic,  is  very  low. 
Sensor  Cabinet  .Auctioneering 
The  proposed  new  Technical  Specification 
3.3.2.2.  which  establishes  the  requirements 
for  the  ESF.AS  sensor  cabinets  power  supply 
drawers,  permits  48  hoursto  restore  an 
inoperable  sensor  cabinet  power  supi'ly 
drawer  to  operable  status.  A  pow"  s  ij'ply 
drawer  renders  it  inoperable,  or  if  euner  its 
normal  or  b.ickup  power  is  not  available. 
Existing  Technical  Specification  3.8.2.1 
contains  an  8-hour  action  statement  for 
restoring  the  power  sources  (VA-10,  20,  30, 
and  40)  if  they  become  inoperable.  The 
proposed  48-hour  action  statement  for  the 
power  supply  drawers  is  appropriate  since 
the  sensor  cabinet  would  remain  functional 
if  either  normal  or  alternate  power  was  not 
available.  However,  a  LOCA  and  an 
additional  failure  while  in  the  action 
statement  could  result  in  a  false  SRAS,  since 
two  channels  would  supplied  from  a  single 
DC  power  supply. 

Prior  to  Amendment  No.  168,  operation 
with  an  inoperable  power  supply  drawer 
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could  continue  indefinitely,  provided  the 
provisions  of  Technical  Specification  3/4  3  2 
were  followed.  Operation  with  a  power 
supply  inoperable  for  an  indefinite  period  of 
time  places  all  the  signals  associated  with 
that  sensor  cabinet  in  the  tripped  condition 
This  creates  a  l-out-of-4  tripped  condition  for 
SRAS.  In  this  condition,  the  single  failure 
required  to  be  postulated  could  result  in  a 
false  SRAS  actuation. 

This  48-hour  action  statement  is  consistent 
with  other  action  statements  for  ESFAS  such 
as  Action  Statement  1  of  Table  3.3-3.  Also 
this  is  consistent  with  the  current  wording  of 
Action  Statement  4  which  allows  48  hours  to 
restore  an  inoperable  channel  to  operable 
while  operating  with  the  modified  2-out-of- 
4  logic. 
MSI  Trip  Button  Addition 
The  manual  trip  buttons  provide  a 
mechanism  for  the  control  room  operator  to 
initiate  an  MSI  trip.  The  proposed  Technical 
Specification  change  will  require  that  a  plant 
shutdown  be  initiated  if  either  channel  is  out 
of  service  for  more  than  48  hours,  and 
establishes  a  requirement  for  surveillance 
testing  every  refueling  outage.  Including  the 
trip  buttons  in  the  Technical  Specifications 
and  establishing  operation  and  surveillance 
requirements  ensures  their  operability 
commensurate  with  their  safety  significance. 

Based  on  the  above,  the  changes  to 
Technical  Specification  3/4.3  do  not  increase 
the  probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 
SRAS  Logic  Modification 
Changing  the  number  of  channels  required 
to  be  operable  from  four  to  three  is  acceptable 
since  the  original  2-out-of-4  logic  will  be 
restored.  This  change  only  affects  the  number 
and  combinations  of  actuation  channels 
necessary  to  initiate  a  SRAS.  There  is  no 
change  to  the  source  or  types  of  initiators. 
nor  is  there  a  change  to  the  automatic 
response  resulting  from  a  SRAS. 

Note  (f),  which  described  the  modified 
logic,  will  no  longer  apply  after  the 
auctioneering  circuit  is  installed.  This  note  is 
for  information  only  and  has  no  associated 
action  or  surveillance  requirements. 
Therefore,  removal  of  note  (0  cannot  create 
a  new  or  different  kind  of  accident. 

New  Action  Statement  4  restores  the  ability 
to  operate  for  an  indefinite  period  of  time 
with  one  channel  in  bypass  and  for  a  limited 
period  of  time  while  two  channels  are  out  of 
service.  The  change  from  the  original  action 
statement  to  require  that  both  channels  be  in 
bypass  will  prevent  a  false  SRAS  in  the 
unlikely  (and  beyond  design  basis)  event  of 
a  LOCA  with  an  additional  failure  of  a  EX: 
bus  while  in  an  LCO  (limiting  condition  for 
operation). 
Sensor  Cabinet  Auctioneering 
The  addition  of  a  Technical  Specification 
for  the  sensor  cabinet  power  supply  drawers 
does  not  create  a  potential  for  a  new  or 
different  kind  of  accident.  This  new 
specification  implemenU  more  restrictive 
operating  requirements  for  the  sensor 
cabinets.  These  are  necessary  to  ensure  that 
the  sensor  cabinets  are  energized  ftx>m  their 
primary  power  supply.  The  new  specification 
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does  not  affect  the  initiation  of  a  SRAS  sienal 
nor  the  type  of  signal  produced. 

The  auctioneering  modification  does  brine 
two  vital  AC  facilities  together  via  isolation 
devices  This  introduces  a  potential  for  a  new 
type  of  failure  mechanism.  As  described  in 
Attachment  1,  adequate  isolation  ensures  that 
a  failure  on  one  side  of  an  isolation 
transformer  does  not  adversely  degrade  the 
other  side. 
^  MSI  Trip  Button  Addition 

The  manual  trip  buttons  provide  a 
mechanism  for  the  control  room  operation  to 
initiate  an  MSI  trip.  The  Technical 
Specification  change  will  require  that  a  plant 
shutdown  be  initiated  if  either  manual  trip 
channel  is  out  of  service  for  more  than  48 
hours,  and  establishes  a  requirement  for 
surveillance  testing  every  refueling  outage 
The  trip  buttons  were  installed  during  the 
1992  outage.  Establishing  operability 
requirements  and  surveillance  frequency 
cannot  create  a  new  or  different  kind  of 
accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  net  effect  of  the  proposed 
modifications  is  to  improve  the  reliability  of 
the  ESFAS  and  restore  the  design  2-out-of-4 
logic  for  the  SRAS.  The  proposed 
modifications  improve  the  availability  of  the 
ESFAS,  and  do  not  affect  the  vital  AC 
instrument  panels. 

The  Technical  Specification  changes 
establish  controls  for  the  used  of  the  SRAS 
with  the  restored  logic  configuration.  The 
combination  of  the  auctioneering  of  the 
power  supplies,  the  restoration  of  the  2-out- 
of-4  logic,  and  the  revised  Technical 
Specifications  restores  the  margin  of  safety 
and  operational  flexibility  originally 
designed  for  the  sensor  cabinets. 

Based  on  the  above,  there  is  no  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92  fc)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard.  City 
Place,  Hartford,  Connecticut  06103- 
3499. 

^'RC  Project  Director:  John  F.  Stolz 


PECO  Energy  Company,  Docket  No.  50- 
353,  Limerick  Generating  Station,  Unit 
2,  Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  June  30, 
1994 


Description  of  amendment  request: 
This  amendment  would  remove  certain 
remote  shutdown  system  control  valves 
and  primary  containment  isolation 
valves  from  Technical  Specifications 
Tables  3.3.7.4-1  and  3.6.3-1 
respectively,  as  a  result  of  eliminating 
the  steam  condensing  mode  of  the 
Residual  Heat  Removal  system. 

Basjs  for  proposed  no  significant 
hazards  consideration  determination- 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

itIJ^"  P™P°s«<^  Technical  Specifications 
I  ibj  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

These  proposed  changes  will  result  in 
abandoning  in  place  certain  remote 
shutdown  system  control  valves  and 
removing  from  service  and  abandoning  in 
?,^^  '^^,^  Primary  Containment  Isolation 
Valves  tPdVs)  associated  with  the  Residual 
Heat  Removal  (RHR)  system  steam 
condensing  mode,  and  will  remove  the 
interface  between  the  High  Pressure  Coolant 
In)ection  (HPCI)  and  RHR  systems,  therefore 
ctianging  the  primary  containment  pressure 
boundary. 

The  RHR  system  steam  condensing  mode 
IS  a  non-safety  related  function  of  the  RHR 
system:  however,  the  pressure  and  structural 
mtegnty  of  the  associated  piping  and  valves 
are  safety-related.  These  proposed  changes 
will  not  affect  any  components  required  to 
perform  the  safety-related  function  of  the 
RHR  or  HPQ  s>'stems. 

The  ability  of  the  RHR  or  HPCI  systems  to 
respond  to  an  accident  will  not  be  deoraded 
Only  valves  specifically  dedicated  fofuse  for 
the  RHR  system  steam  condensing  mode  will 
be  abandoned  in-place.  or  removed  from  the 
plant.  The  valves"  handswitches  which  are 
part  of  the  remote  shutdown  panel  (RSP) 
•-ontrols,  will  be  physically  removed  from  the 
RSP,  since  they  will  not  perform  any 
function  (i.e.,  the  associated  valves  will  have 
the  electrical  power  removed).  The  flanges 
and  penetration  caps  that  will  become  part  of 
the  primary  containment  boundar>'  will  be 
periodically  tested  for  leakage  as  required  by 
TS  and  10CFR50,  Appendix  J.  All  piping  and 
components  that  will  remain  operable  will 
meet  the  original  design  requirements.  The 
other  modes  of  operation  of  the  RHR  system 
(e.g..  Low  Pressure  Coolant  Injection  (LPCI) 
Shutdown  (Clooling  (SDC))  will  not  be 
affected  by  these  changes.  Therefore,  the 
proposed  TS  changes  do  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

No  new  failure  modes  of  RHR  or  HPC! 
systems  are  created  by  the  proposed  TS 
changes.  The  proposed  changes  will  have  no 
impact  on  the  existing  High  Energy  Line 
Break  (HELB)  analysis  for  Limerick 
Generating  Station  (LGS).  All  valves  or 


42344 


Federal  R^fller  /  Vol.  59.  Ho.  15«  /  Wednesdi^.  August  17.  1994  /  Notices 


piptngmawad  andyor  ahandaned  in  place, 
are  dedirnliid  fpecificaUy  for  tfae  KHR  ^stem 
steam  oondensiogaiode,  aad  tvill  not  affect 
the  operation  of  any  components  or  piping 
required  Ear  other  modes  of  operation  of  tiie 
RHR  or  HPa  systems.  Therefore,  the 
proposed  TS  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previoasly  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  steam  condensing  mode  is  a  non-safety 
related  function  of  the  RliR  system  and. 
therefore,  is  not  addressed  in  the  TS.  This 
mode  win  be  physically  separated  from  the 
other  modes  of  operation  of  RHR  and  HPQ 
systems,  and  consequently,  will  not  preclude 
them  from  perfonning  their  safety-related 
functions.  The  remote  shutdown  system 
contral  valves  to  be  abandoned  in  place  are 
notlietflgumd  ptresently,  and  the  proposed 
changes  will  not  impact  the  safety  operation 
of  LGS  Unit  8.  The  primary  containment 
penetration  caps,  safety-related  pipe  caps  and 
the  flanges  replacins  the  removed  PCIVs  will 
be  designed,  fabricated  and  installed  in 
accordance  wi<h  the  original  design 
requirements,  i.e.,  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler  and 
Pressure  Vessel  (BftfV)  Code.  Section  III, 
1971  Edition  wrttfa  Addenda  through  Winter 
1971.  The  added  penetration  caps  and 
flanges  wiB  be  capable  of  maintaining  the 
primary  containment  pressure  boundary  and 
isolation  capabilities  diet  were  required  of 
the  PCTVs  and  wiR  be  tested  for  leakage 
periodicity,  as  required  by  TS  and  10  CFR 
50.  AppenAx  f.  Additionany,  all  piping  and 
coiupanents  that  will  remain  operable  will 
meet  original  design  reqirirements.  Therefore, 
the  proposed  TS  changes  do  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  iiiis  xeviewed  the 
licensee's  analysis  and.  based  on  this 
review,  tt  appears  that  the  three 
standards  of  10  CFR  5D.92(c)  are 
satisfied.  "Hieiefore.  tiie  NRC  sUCf 
proposes  to  determiae  that  the 
amcMbneBt  request  involves  oo 
significant  hoards  consideration. 

Local  IkibHc  Document  Room 
location:  Pc*ttstown  Pablic  Library,  500 
High  Street.  Pottstown,  Pennsylvania 
1946«. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr..  Esquire.  Sr.  V.  P.  and  General 
CounseL  PECO  Energy  Company,  2301 
Market  Street.  Philadelphia, 
Pennsrrlvania  19101 

NRC  Praitct  Director:  Charles  L. 
Miller 

Pennsylvaoia  Power  and  Light 
Company.  Docket  No*.  50-387  and  50- 
388  Saaqiiehanna  Steam  Electric 
StaliaD.  Unili  1  and  2,  Luzerne  County. 
PennsylTania 

Date  4^  ame^ukaent  requests:  July  19. 
1994 

Descdptkm  <if  ameRdmeiit  request: 
This  aaeadnedt  will  chaoge  the 
Technical  Specificadon  3.1.S  for  each 
unit  forCfaestaadbylkiuidoontzBl 


system  (SLCS)  to  remove  the  operability 
requirement  for  the  SLCS  while  in 
Operatiocial  Coadition  5  (refueling]  with 
any  control  rod  withdrawn,  and  to 
delete  the  18-monih  system  surveillance 
requireraeat  (Surveillance  Requirement 
4.1.5.d.3). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  90  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Thii  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequeaces  of  an  accident  previously 
evaluated. 

The  prt:fKisad  Technical  Specification 
change  to  delete  the  operability  requirement 
for  the  SLC  System  in  OIX:ON  5* 
(OPERATIONAL  CONDITION  5  with  any 
control  rod  withdrawn)  does  not  affect  the 
probabililf-  or  consequences  of  an  accident 
previously  evaluated.  Design  basis  accident 
mitigatioa  scenarios  for  SSES  in  OPCON  5  do 
not  depend  on,  or  require.  SLC  operability; 
therefore.'the  proposed  change  to  delete  SLC 
operability  in  OPGDN  5*  does  not  affect  the 
probabilily  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
change  to  delete  Surveillance  Requirement 
4.1.5.d  3, 18  month  SLC  heater  operability 
check,  does  not  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Regarding  the  SLC  heater 
function,  the  operability  of  the  SLC  system 
depends  en  maintaining  the  temperature  of 
the  sodiutn  pentaborate  solution  above  70°F 
to  prevent  the  boric  acid  from  precipitating 
out  of  solution.  SLC  heater  'A"  is  used  to 
maintain  tank  temperature  between  85°  F  and 
QS'F,  thus  ensuring  that  the  boric  acid 
remains  in  solution.  The  operability  of  the 
heater  "A*  is  verified  through  the  daily 
performance  of  Technical  Specification 
Surveillance  Requirement  4. 1.5. a. 1.  which 
checks  SLC  solution  temperature,  and  a 
control  room  alarm.  Heater  'B'  functions  to 
raise  SLC  solution  temperature  prior  to  the 
mixing  of  SIjC  chemicals  -  the  mixing  of 
sodium  pentaborate  and  water  is  an 
endothermic  (heat  consuming)  reaction.  The 
operability  of  heater  "B'  is  verified  at  the  time 
when  chemicals  are  added  to  the  SLC  tank, 
since  a  precordi'ionfor  adding  the  chemicals 
is  using  beater  B'  to  increase  tank 
temperattire  to  10Q°F.  Heater  'B'  does  not 
function  to  maintain  tank  temperature  during 
normal  operation.  Therefore,  the  proposed 
change  does  not  impact  Susquehanna's 
ability  to  maintain  SLC  solution  temperature 
and  thus  does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  This  proposal  does  not  create  the 
possibility  of  a  new  or  difEarent  kind  of 
accident  or  [sici  from  any  accident 
previously  evaluated. 

Tbe  parpased  Tachnical  SpeoiTication 
change  t»  dutotej  tin  operability  nqoinnaeat 
for  the  SLC  System  in  OPCON  5*  does  not 
create  the  -passibiiity  of  a  new  or  different 
kind  of  accident  or  (sic)  from  any  accident 


previously  evaluated.  The  purpose  of  the  SLC 
System  is  to  provide  backup  capability  for 
bringing  the  reactor  from  full  power  to  a  cold. 
Xenon-free  shutdown,  assuming  that  none  of 
the  withdrawn  control  rods  can  be  inserted. 
This  bases  is  consistent  with  the  required 
operability  of  the  SLC  System  in  OPOONs  1 
&  2.  The  proposed  change  does  not  aSect  the. 
ability  of  SLC  to  meet  its  desigii  basis.  No 
credit  is  taken  for  SLC  in  OPCON  5  to 
mitigate  the  effects  of  reactivity  transients, 
and  the  SLC  system  is  not  designed  to 
terminate  an  inadvertent  criticality  event 
during  core  alterations  (OPCON  5)  with 
vessel  water  level  at  least  22  feet  above  top 
of  vessel  flange.  Therefore,  no  new  or 
different  accident  scenarios  are  created  by 
the  proposed  change. 

The  proposed  Technical  Specification 
change  to  delete  Surveillance  Requirement 
4.1.5.d.3, 18  month  SLC  heater  operability 
check,  does  not  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  orlsici  bom 
any  accident  previously  evaluated.  The 
proposed  change  does  not  affect  systems. 
structures,  or  components  (SSCs)  or  the 
operation  of  these  [SSCs].  The  heating  and 
heater  control  subsystems  of  the  SLC  system 
will  continue  to  function  as  they  were 
designed.  The  proposed  change  does  not  alter 
the  heating  limits  or  the  method  for 
maintaining  SLC  solution  temperature. 
Therefore,  the  profmsed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  or  [sic]  from  any  accident 
previously  evaluated.3.  This  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  Technical  Specification 
change  to  delete  the  operability  requirement 
for  the  SLC  System  in  OPCON  5*  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  potential  for  a  decrease  in  the 
margin  of  safety,  under  this  profKtsed  change, 
would  be  associated  with  pieriods  during 
OPCON  5*  when  the  SLC  system  was  not 
operable.  Allowing  the  SLC  system  to  be 
inoperable  during  OPCON  5*  with  the  vessel 
level  at  least  22  feet  above  top  of  vessel 
flange,  represents  no  reduction  in  the  margin 
of  safety  since  the  SLC  System  is  not 
designed  to  terminate  an  inadvertent 
criticality  event  with  a  greater  volume  of 
water  in  the  reactor.  Having  the  SLC  system 
inoperable  in  OPCON  5*  with  reactor  water 
levels  at  normal  operating  volumes,  does  not 
significantly  reduce  the  margin  of  safety 
because  of  the  number  of  other  desisr  and 
operating  features  which  act  to  prevent 
inadvertent  crtticality  events.  Adequate 
shutdown  margin  is  maintained  through 
design  and  administrative  controls; 
including.  Shutdown  Margin  Demonstration, 
Technical  Specification  3.1.1.  defuelingand 
refueling  procedures,  and  refueling 
interlocks.  In  addition,  the  Reactor  Protection 
System  monitors  for  recriticality  and  actuates 
the  Control  Rod  Scram  function  if  a 
significant  reactivity  addition  is  sensed. 
The  proposed  Technical  Specification 
change  to  delete  Smveitlance  Requirement 
4.1.5.d.3, 1«  month  sue  heater  oper^ility 
check,  does  not  involve  a  ngnificam 
redaction  in  a  maigia  ctf  safety.  AdeqtMfte 
con  trots  are  in  piace,  iitdependeat  of  the  18 
month  heater  opei  ability  tAwcA:.  to  enntfe 
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i.^Bi  the  Jempffolure  cf  !.*:e  fooj^nj 
penlrborate  solution  is  n-.fciniained  c.fccve  TC' 
F.  These  controls  inc'ude  S;>rve;!;Ente 
Requirement  4.l.5.a.l.  wh.ch  checks  SLC 
scjui.on  temperature  carh.  a  con'jcl  ,-ccr. 
£]brm  on  low  and  high  lemperatjLre  LTM-.r.t 
&iT>bier,t  temperature  condition  ir,  the  SIC 
erea  wb.rh  prevent  rapid  changes  a  SIC 
soJut)on  temperature.  Operabiliiv  ci  ir.t  E 
healer  is  not  needed  Jo  me;r.t£;n  SLC 
sc.'btiori  temperature,  and  the  epeicb;.j-v  tJ 
ih)i  heater  is  verified  a!  the  '.i-me  M^^-.tr, 
chpmkals  are  added  lo  she  SLC  '.br.k 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  c.i  '.r.:< 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sJc:': 
proposes  to  determine  that  the 
amendment  request  involves  nc 
significant  hazards  consideratic.': 

Locq]  Public  Document  Room 
location:  Osterhout  Free  Librar}'. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Siiberr 
Esquire,  Shaw,  Pittman,  Potts  arid" 
Trowbridge,  2300  N  Street  N"\V  , 
Washington,  DC  20037 

NRC  Project  Director:  Charles  L. 
MillerPower  Authority  of  the  State  ci 
New  York,  Docket  No.  50-333,  Ian:es  A 
FitzPatrick  Nuclear  Power  Piar.t. 
Oswego  County,  New  York 

Date  of  amehdment  request  I^r.e  ■>  - 
1994 

Description  cf  amendment  recuef.: 
The  proposed  amendment  would 
modify  the  Facility  Operating  Liccn-- 
by  removing  License  Condition  2.E. 
This  condition  applies  to  the 
construction  cleanup,  restoration,  er.d 
maintenance  of  transmission  lines  It 
incorporated  into  the  Facilitv  Operating 
License  the  requirements  of  U.S. 
Department  of  Interior  publication 
"Environmental  Criteria  for  Electric 
Transn.ission  Systems'  -  1970.  The 
proposed  amendment  ^^•as  requested  to 
eliminate  duplication  of  regulatory- 
authority  by  government  agencies'of  the 
same  activity. 

Basis  for  proposed  no  significant 
hazards  consideration  deterrnination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analvsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPaU-ick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  remove  a  license 
condition  unrelated  to  nuclear  safety.  Ucense 
condition  2.E  incorporated  into  the  Operating 
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-ce.'.?e  t.he  requireme.'-.ts  of  US  Dtpart-tri 
ci  Inienor  publication  '  Enviror^menieJ 
Cr.re.'ia  for  Electric  T.-ansmissicri  Sv  "e— <    - 
■-  9"0  The  goal  of  :his  standard  is  tc 
'sefegjard  aesthetic  and  envircnn-itntE: 
■?i-ef  withsn  the  cons'jaints  imposed  K  .r.t 
cij.-rer.;  state  of  high- voltage  trEnfm.ssicn 
itchr.ology     License  condition  2  Eecdreff 
t.'e  pieservaticn  of  the  environment  cr,d 
^etu.-al  resources.  Removing  this  ccnc.t.cr 
fcom  t.ne  Faciiijy  Operating  License  has  r'c 
tearir.g  on  plant  safety  01  the  heai:h  tnd 
f  o!et\  c:  the  public  considering  its  r.cr.- 
r  jc-ecr  safety  nature  The  U^ansmissicn  ;j.-e 
:;gfct-ci-ways  maintained  by  the  Authchlv 
are  scbiect  to  regulation  by  other  State  and 
i-ederai  agencies.  Removal  of  this  license 
condition  will  not  affect  operation  of  safetv 
related  structures,  systems  or  components' 
r-or  affect  the  quality  assurance  program  at 
.-•le  FitzPatrick  plant.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
.r.crease  in  the  probability  or  consequences 
C3  an  accident  previously  evaluated. 
2.  create  the  possibility  of  a  new  or 
Ciifer«nt  kind  of  accident  from  anv  accident 
previously  evaluated. 

License  condition  2.E  of  the  James  A. 
FitzPatrick  Plant  Operating  License  applies 
to  the  construction  cleanup,  restoration,  and 
rriamtenance  of  transmission  lines.  The 
Authority's  transmission  lines  are  managed 
under  guidelines  based  on  the  "Generic 
Transmission  Line  Right-of-VVay 
'Management"  plan  requirements.  The 


requirements  imposed  by  the  plan  on  the 
FitzPatrick  transmission  line  right-of-wavs 
exceed  those  of  the  U.S.  Department  of  ' 
Interior  publication  referenced  in  license 
condition  2.E  in  both  scope  and  details^ 
Therefore,  implementing  the  proposed 
change  will  not  create  the  possibili-.v  of  a 
new  or  different  kind  of  accident  frcm  ar.v 
accident  previously  evaluated. 

3.  involve  a  significant  reduction  in  a 
rr,argin  of  safety. 

License  condition  2.E  of  the  James  A. 
F.izPalrick  Operating  License  applies  to  tiie 
construction  cleanup,  restoration,  and 
maintenance  of  transmission  lines.  The 
requirements  imposed  by  this  license 
condition  are  unrelated  to  nui  I-ar  safety. 

Continued  operation  of  the  plant  without 
Condition  2.E  does  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway.  New  York  New 
York  10019. 

NRC  Project  Director:  Michael  L. 
Boyle 


Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A 
FitiPatrick  Nnctesr  Power  Plant. 
Oswego  County.  Kew  York 

Dole  of  amendment  teQue<^t  ]uh  '-■ 
i994  J     .-,  -. 

_  Description  ci  amendment  rtques: 
The  proposed  changes  would  mofiih 
paragraph  2.C.I3)  cf  the  Facility 
Operating  License  and  relocate  f;re 
protection  requirements  from  the 
Technical  Specifications  to  an 
administrative  prc-cedure.  These 
changes  are  based  en  the  guidance 
contained  in  NRC  Generic  Letter  86- IC 
■Implementotion  of  Fire  Protection 
Requirements,"  and  Generic  Letter  88- 
12,  'Removal  of  Fire  Protection 
Requirements  from  Technical 
Specifications.  ' 

Basis  for  proposed  no  significant 
hazards  consideration  determinaUon 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  F^TzPaintk  pla.-it  i^ 
accordance  wuh  the  proposed  Amendn^,er.t 
will  not  in-.  Give  a  significant  hazards 
considera:icn  as  drf,ned  in  10  CFR  50  92, 
becaufe: 

(1)  This  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  cf  an  accident  previously 
evaluated  t-et ause  no  modifications,  no 
changes  to  optrat;r.g  procedure  req^iirijrr.trJf , 
no  reduction  in  administ/aiive  controls  and 
no  reduction  m  tquiprreni  reliability  are 
being  made  £5  a  re? uit  of  tnese  changes.  This 
proposed  am»=ndment  relocates  the  fire 
protection  LCO.<;  JLimiting  Conditions  for 
Operation]  and  Survei! lance  Requirements 
from  the  Tec hrwi cl  .Specifications  to  an 
Administrative  Prnct  dure.  .\o  significant 
changes  in  content  are  being  made  to  the 
Technical  Specifitat^on  requirements  that  are 
being  relocated.  Operating  limitations  will 
continue  to  be  in  effect,  and  required 
surveillances  will  conlinue  to  be  performed 
in  accordance  with  written  procedures  and 
instructions  auditabJe  by  the  NRC. 

Although  future  proposed  changes  to  the 
fire  protection  program  elements  previously 
located  in  the  Technical  Specifications  will 
no  longer  be  controlled  bv  10  CFR  50.36, 
proposed  changes  to  the  Fire  Protection 
requirements  will  be  controlled  by  the 
License  Condition  and  plant  procedures. 
Programmatic  controls  will  continue  to 
assure  that  fire  protection  program  changes 
do  not  reduce  the  effectiveness  of  the 
program  'o  achieve  and  maintain  safe 
shutdown  in  the  event  of  a  fire. 

(2)  The  po  sibilily  of  an  accident  or 
malfunction  of  a  different  type  than 
evaluated  previously  in  the  safety  analysis 
report  is  not  created  because  no  reduction  lo 
the  fire  protection  requirements,  no 
modifications,  no  changes  to  operatiiig 
procedure  requirements,  no  reductioirm 
administrative  controls  and  no  r«du(  tion  in 
equipment  reliability  are  being  mmU;  as  ii 
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result  of  these  changes.  Programmatic 
controls  will  continue  to  assure  that  fire 
protection  program  changes  do  not  reduce 
the  effectiveness  of  the  program  to  achieve 
and  maintain  safe  shutdown  in  the  event  of 
a  fire. 

(3)  This  proposed  amendment  does  not 
involve  a  reduction  to  the  approved  fire 
protection  program  or  Fire  Protection 
Technical  Specification  requirements 
because  the  Technical  Specification  fire 
protection  requirements  are  being  relocated, 
with  no  significant  change  in  content,  to  ar. 
"administrative  procedure.  Since  there  is  no 
reduction  in  the  requirements,  no 
modifications,  no  changes  to  operating 
procedure  requirements,  no  reduction  in 
administrative  controls  and  no  reduction  in 
equipment  reliability  are  being  made  as  a 
result  of  these  changes,  there  is  no  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Docnment> 
Department,  Penfield  Library-,  State 
University  of  N'ew  York,  Oswego,  New 
York  13126. 

Attorney  foe  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadwav.  N'ew  York.  New 
York  10019. 

NRC  Project  Director:  Pao  Tsin  Kuo 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian 
PointNuclcar  Generating  Unit  No.  3. 
Westchester  County,  New  York 

Date  of  amendment  request:  July  25, 
1994 

Description  of  amendment  request: 
The  hcensee  has  requested  ar. 
amendment  to  the  Technical 
Specifications  (TS)  to  revise  Tdble  3.6- 
1  (Non-Automatic  Containment 
Isolation  Valves  Open  Continuously  or 
Intermittently  for  Plant  Operation)  and 
Table  4.4-1  (Containme.nt  Isolation 
Valves)  to  delete  valves  S!-1833A(B)  and 
"  add  valves  SI-MOV-1835A(B).  The 
valves  being  deleted  no  longer  perform 
a  containment  isolation  function  as  a 
result  of  a  modification  which  removed 
the  boron  injection  tank.  The  valves 
being  added  are  needed  for  testing  the 
safety  injection  pump.s. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  lias  provided  its  anaUsis  of  the 
issue  of  no  significant  hazards 
coasidorafion,  which  is  preseatwl 
below: 

Consi>itL'ut  with  the  cntfriu  ol  Id  CFR 
50.92,  the  enclosed  application  i.s  (udged  to 
involve  no  significant  liaziirds  baswci  on  the 
following  inkjrmation: 


(1)  Does  the  proposed  hcense  amendment 
involva  a  significant  increase  in  the 
probabilitv'  or  consequences  of  any  accident 
previously  evaluated? 
Response: 

The  proposed  license  amendment  does  not  " 
involva  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated.  The  change  permits  the 
removal  of  the  two  containment  isolation 
valves  cm  the  Boron  Injection  Tank  (BIT) 
bvpass  line.  A  previous  amendment 
[.Amendment  No.  139,  issued  on  October  15. 
1993]  tc  the  Operating  License  removed  the 
functioBiiil  requirement  for  the  BIT. 
Consequently,  the  function  of  the  BIT  bypass 
line  to  provide  a  Safety  Injection  |SI1  pump 
test  flow  path  has  been  rendered  obsolete. 
permittiiig  removal  of  the  bypass  line  and 
associated  valves.  The  bvpass  line  will  be  c.t 
and  capped  to  assure  crntaiam.ent  integrity. 
therefore  eliminating  the  need  for 
containment  isolation  valves  SI-1833A  and 
SI-1833B.  Opening  the  BIT  ouiiet  valve  [SI- 
MOV-1835A  or  B]  permits  operability  testing 
of  the  SI  pumps,  and  is  consistent  with  t!-,e 
current  provision  permitting  opening  of  the 
BIT  bypass  valves.  The  changes  do  not 
impart  the  current  ope.'-abili'y  and 
surveiEance  requirements  for  tne  S.ifety 
Iiijef  tit:;  System. 

(.:)  Uoes  the  proposeti  iiitnse  ain._ndine;;t 
create  the  possibility  of  a  new  or  ditfererit 
kind  of  aci-idenl  from  fmy  p-evioJ.-.ly 
evalu.ited? 
Response: 

Ihe  Jiroposed  license  amendnient  does  not 
crcatt'  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  Tl-.e  change  proposes  to  eliminate 
tuo  containment  isolaiioii  valves  on  tile  BIT 
bypass  line  whose  [unctio;i  hdv  been 
renJi'.Td  oiisoI'-le  by  a  preiicus  amendment 
to  the  f  rer-iting  License.  Tiie  bypdss  line 
will  be  c:ut  and  capped  to  assure  containment 
integ.'-ity.  therefore  eliminating  the  need  for 
these  Containment  isolation  valves. 
Intennittent  opening  of  the  BIT  outlet  valve 
is  conSistt:nt  with  the  curre.it  provision 
pennittius  opening  ol  the  BIT  bypass  valves, 
the.i-i'by  aliowint;  operabiliiy  testing  of  the  SI 
pumps.  The  cl-,i;i^es  do  not  impact  the 
operabiiity  ur  -...rveiilance  requiro^nents  for 
the  Safety  Iniei  lion  System. 

(3)  Does  the  proposed  amendnient  involve 
a  significant  reiiucticn  in  a  margin  cf  safety:' 
Response: 

The  proposed  rii,eM.>e  amendment  does  not 
involve  a  s-gnilicant  reduction  in  a  ma.'^gin  of 
safety  for  the  fi.liowing  reasons.  Currently,  an 
orientation  deficiency  with  the  inboard  BIT 
bypas*  isolrftioj;  vah.e  exposes  its  stem 
packing  to  the  non-isolabie  side  of  the  valve. 
The  modification  corrt-cls  this  p.'ob'.em  by 
removing  both  i.-ioLition  vyKes  and  capping 
the  pipes  to  assure  integrity  of  the 
Containment  and  Safety  Injection  System. 
Additionally,  removal  of  the  isolation  vaUes 
removes  the  potential  for  containnif'Ut 
leakage  resulting  from  \ aUc  degradation. 
Finally,  removal  of  tlie  UJT  bypass  line  and 
its  associated  isolation  valves  does  not 
inhibit  the  abilitv  to  te^t  the  SI  pumps  since 
a  previous  moditH  ation  iipproved  iri  an 
Amendment  to  tiie  Operating  Lic.ens*' 
removed  ttie  tunc  tioiuil  reci-.iiremeiit  for  tlie 


BIT.  Consequently,  the  SI  pumps  may  be 
flow  tested  with  tiie  BIT  inservice,  rendering 
obsolete  the  function  of  the  BIT  bj'pass  line. 
Intermittent  opening  the  BIT  outlet  valve  is 
consistent  with  the  current  provision 
permitting  opening  of  the  BIT  bypass  valves, 
thereby  allowing  operability  testing  of  the  S! 
pumps. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Ciiarles  M 
Pratt,  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director:  Pao  Tsiii  Kuo 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2 ,  Salem  County,  New  Jersey 

Date  of  amendment  request:  June  20, 
1994 

Description  of  amendment  request: 
These  proposed  amendments  would 
revise  tlie  Technical  Specifications  to 
increase  the  minimum  volume  of  oil 
contained  in  the  Diesel  Fuel  Oil  Sior.-.-j,f 
Tanks  (DFOSTs)  at  the  Salem 
Generating  Station  (SGS).  It  would  al>s<; 
revise  the  Updated  Final  Safety 
Analvsis  Report  (UFSAR)  dt:scriptioi:  of 
the  fuel  oil  storage  system  capability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  pro\  idcd  its  analysis  of  tlie 
issue  of  no  significant  hazards 
consideration,  wlMrh  is  presented 
helow: 

(1)  (This  proposal  does]  not  involvt;  h 
significant  increase  in  the  probability  cr 
consequences  of  an  accident  previously 
evaluated. 

Enu!rgent:y  Diesel  Generator  (EiXJ)  fu.:!  oil 
is  used  to  support  miiigation  of  design  bases 
events  involving  loss  of  the  preferred  (offsitel 
source  of  A.C.  power.  Fuel  oil  storage 
capacity  has  no  effect  on  the  probability  ot 
any  accident  previously  evaluated. 

Onsite  fuel  oil  storage  capability  is 
designed  to  pro\  ide  assurance  of  long  term 
diesel  operation  to  mitigate  the  consequences 
of  a  design  basis  accident.  The  proposed 
change  would  increase  the  minimum 
required  volume  in  the  Seismic  Class  1  Diesel 
Fuel  Oil  Storage  Tanks  (DFOSTs),  and  would 
revise  the  Updated  Final  Safetj-  Analysis 
Report  (UFSAR).  as  part  of  an  effort  to 
reconstitute  the  basis  for  SGS  fuel  oil  storage 
capacity.  The  DFOST  inventory  at tf»e 
[uroposed  minimum  Technical  Specification 
(TS)  limit,  combined  with  the  emergency  fill 
ccmnection  and  Seismic  Class  III  Fuel  Oil 
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Storage  Tank  ar,d  transfer  capability,  would 
continue  to  provide  a  long  terra  onsite  fuel 
oil  supply  to  the  EDGs.  Operations  and 
Emergency  Preparedness  procedures  would 
facilitate  the  transfer  of  fuel  oil.  and 
procurement  from  offsite  sources  as  a 
contingency  measure.  Therefore,  the  abiiiry 
to  provide  a  long  term  supply  of  fuel  oii  to 
.   tlie  EDGs  is  maintained,  and  the  proposed 
change  would  not  result  in  any  significa.-.' 
increase  in  consequences  of  an  accident 
-previously  evaluated. 

(2)  [This  proposal  does)  not  create  th? 
pcssibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previous'.!.- 
evaluated. 

The  proposed  change  would  increa<!e  the 
n-.inimum  DFOST  level  required  by  TS.  and 
redefines  the  fuel  oil  storage  and  trar:?te! 
systems'  capability  based  on  plant  spec;rM; 
fuel  oil  consumption  rate  and  EDO  load 
profiles.  These  changes  would  no!  result  r 
operation  in  any  conllguration  prohibited  bv 
the  present  TS.  and  do  not  introduce  thf 
possibility  of  any  nen-  type  of  accident. 

(3)  [This  change  does]  not  involve  a 
significant^ reduction  m  a  margin  of  .satt-'v 

Tne  EDG  fuel  oil  storage  and  transtVr 
cspability  would  continue  to  support 
r.'liabie.  long  term  EDG  operation,  theteby 
maintaining  an  acceptable  margin  of  safety 
relative  to  the  ability  of  onsite  A.C.  power  tu 
support  operation  of  equipnu'nt  important  to 
safety.  The  proposed  changes  do  not  involve 
a  significant  reduction  in  margin  o(s;.:v'v 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on»t!.;s 
ve\  iew.  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  tlie  .N'RC  st^.f? 
proposes  to  determine  that  the 
amendment  request  invoK-es  ttci 
significant  hazards  considc-.-Jtiorc 

LocaJ  Public  Document  !k<o:n 
location:  Sale.-n  Free  Public  Lbrar} ,  I ;  j 
West  Broad'.vav.  S.j1p.t..  Nmv  i'TscJ 
08079  '  .         -       ^ 

Attorney  for  licer.spe:  NTark  J 
U'ette!-hahn.  Esquire.  Winston  and 
Straun.  1400  L  Street.  N'W.. 
Washington.  DC  20005-3502  ^ 

.\'nC  Project  Director:  Charles  L 
Miller 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259  and  50-296.  Brow-ns  Ferry 
Nuclear  Plant,  Units  1  and  3,  Limestone 
County,  Alabama 

Date  of  amendment  request:  NTarch 
31.  1994  (TS  319) 

Description  of  amendmrnit  request: 
The  proposed  amendment  revises  the 
setpoints  for  instrumentation  used  to 
isolate  high  energy  line  breaks  ia  the 
high  pressure  coolant  Lnjection  (HPCI) 
and  reactor  core  isolation  cooling  (RCIC) 
systems.  The  proposed  amendment  also 
defines  specific  areas  where  steam  line 
space  temperatures  are  monitored. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

\  The  proposed  amendment  does  not 
ir.voKe  a  signific^int  increase  in  the 
probability  or  consequences  of  an  accident 
previo'.:s!y  e^alualcd 

The  proposed  changes  to  the  HPCI  ir.d 
RCIC  steam  hne  space  isolation  setpoi^ts  d.j 
not  affect  any  precursor  for  any  design  bjs.s 
event"!  or  operaiional  transient's  anahzed  in 
the  Browns  Ferry  Final  Safety  .^r.alvsis 
Report.  Therefore,  the  probability  of  ar. 
accident  p-cviously  evaluated  :s'not 
increased. 

The  HPCI  end  RCIC  st^an:  V.-.-^  space  high 
temperature  isolaiior.s  are  pro\  ided  to  env^re 
automatic  closure  of  each  systems  n.-ima-v 
containment  isolation  valves  for  a  i^PC!  or 
RCIC  steam  line  break  The  isolation  o-cuk 
when  a  very  smaii  leak  has  occurred.  If  the 
small  leak  i.s  allowed  to  continue  without 
isolation,  offsite  dose  iimi;s  mnv  be-reach»id. 
As  a  result  of  the  envi.-onmental  cua!,r,cat:cn 
program,  the  environmental  responses  of  i;;e 
reactor  buildini?  to  high  e.-ier^y  line  hr-.^ks 
were  analyzed.  TVA  used  coinpu:.^r 
modfling  techniques  to  prei'iict  the 
t.  .-nprr-ture  response  of  vaiiou-  reactor 
buildirg  zor.es  to  h!g,h  a:;er?v  line  breaks. 
The  rtsuits  indi'.atethat  the  sttpoints  for  the 
MPQ  and  RCIC  ter- peratures  switches  sti"u!ci 
b"  lowered.  The  lower  setpoir's  assure  thf 
timely  initiation  of  a  closure  signal  to  the 
primary  containment  isolation  valves. 
Then  fore,  assur.ng  the  maxim.ura  aliowab!- 
tt  iiiperatures  are  not  exceeded. 

Ti'.f  proposed  change  to  the  HPCI  «iu'  KCiC 
s!i-.:.r.  ii-ie  sp,''  f  iso!<.ttO:.  sfpsAnti  are  iit  the 
consHr'.  .-ive  uirettion  ar.d  provioes  the  s.ifr.e 
or  earlier  detection  and  iwio-inn  o: !  iPC!  r.nd 
RCIC  steam  line  u.-eiiks. 

The  proposed  tnp  li-vui  settir.^':  art-  h:_:. 
enough  to  ensu.-e  ;hut  spurious  LSns  cio  n  ■■ 
occ  if  from  normal  or  tTi^nsisnt  >vste"i 
oper  lion  and  low  enough  to  ensure  that  ii-  e 
breaks  are  detected  and  :so!,ited  fu-fore 
design  conditions  are  e,v»'eded  Ti.ervfurf, 
the  proposed  chdn^es  wi'.l  not  siitnificfntly 
increase  the  c^.r.'is'jiieMcres  ot\:n  act  ict'P.t 
previously  evtfi.uiied. 

2.  The  proposed  amendment  due^  no: 
create  the  poss;h;lity  of  a  new  or  diffi-.-en^ 
kind  of  accident  from  a:-.v  rccicit.-it 
previously  evaluated 

The  proposed  change  to  ;hr'  iU'Cl  ;;CiC 
steam  line  space  high  te.Tpwature  i.^oi  itions 
does  not  involve  any  modification  to  plant 
equipment  or  changes  in  operating 
procedures.  No  new  failure  modes" ^re- 
introduced. There  is  no  efiect  on  Lhe  tanction 
or  operation  of  any  other  pian?  svs^-m.  No 
new  system  interactions  have  b«-:i 
introduced  by  the  change.  The  rrsults  of  a 
break  in  the  HPCI  or  RCIC  steam  lines  remain 
as  before.  The  HPQ  or  RCIC  stenm  line  area 
temperature  switches  will  still  detect  a  break 
due  to  an  increase  in  area  te.T.perature  and 
provide  an  initiation  signal  to  ciose  the 
system  primary  containment  isolation  valves 
to  prevent  reactor  coolant  loss.  The  proposed 
change  will  conservativelv  serve  to  detect 
and  mitigate  HPQ  and  RCIC  line  breaks  more 
expeditiously. 


T.ierefore.  the  proposed  changes  do  .no' 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  The  proposed  amendment  does  not 
involve  a  significa.nt  reduction  i.i  a  margir  o'' 
safety. 

The  proposed  cha.nge  will  not  reduce  t.-.e 
maigin  of  safetv.  The  proposed  cha-ioe 
ensure  that  HPCI  and  RCIC  steam  line  breaks 
are  isolated  at  the  same  or  lower  steam  Iin*- 
area  temperatures.  Computer  modeiing 
techniques  were  utiiized  to  predict  rhe 
temperature  response  in  various  areas 
through  which  the  HPCI  and  RCIC  steam 
lines  pass.  The  revised  setpoints  a.'e 
established  above  the  maximum  expected 
no.-mal  rcKjm  temperatures  to  avcd  spurious 
act:ons  due  to  ambitn'  conditions  and  belov. 
t::e  anal>iical  limits  to  ensure  timely  pipe" 
b.'-eak  detection  and  isolation.  Subst'an'iai 
margin  exist  between  the  maximum 
tem.perature  expected  i.n  each  area  and  the 
minimum  actuation  temperature  dftermincc 
for  each  tempei-.Ttnre  switch  With  the 
substantial  margin  i-jetneen  maximum 
temperatures  fur  the  areas  and  the  miii.mj:'. 
actuation  temperature  of  the  swi'.-  hes,  the  " 
m.aximura  temperatures  cannot  result  in 
actuation  of  the  sw  itches.  The  design  aiid 
function  of  the  afiectpd  components  h.ns  ;.   • 
been  changed.  Tnr.-i'fore,  t.:e  iropjst-ci 
change  does  not  invcive  a  11^0 lii  Tan: 
reduction  in  a  mdr^nn  of  saft-tv 

The  NRC  has  reviewed  the  licon<..'s 
analysis  and,  basi.  d  on  this  review,  it 
appears  that  the  ti^r^'e  standards  of  lu 
CFR  50.92(c)  are  SLtisfied.  The  rcfore.  fii. 
NRC  staff  propo^'>s  to  deicrrr.ine  thnt  t!- 
amendment  reqi>."st  involves  no 
significant  bazar Js  CunsidcTaiioi; 

Local  Public  Document  lioom 
location:  Athens  Public  LibrasT.  So.it:: 
Street.  Athens,  Akibaina  33011 
Afforney/or  Iw^nsf't':  Grm.T,,! 
Counsel,  tennessoe  \'ailt'y  .\u;hr..-itv 
400  West  Summit  Hill  Drfv-.-.  IT  I'lli'      " 
Knoxville.  Tennessee  3  "902 

NRC  Project  Dirertor:  Mr.  Fr.^d-riLk  J 
Hebdon 

Tennessee  Valley  Authority.  Djd  oj  .\o. 
50-260,  Browns  Ferr>  Nuclear  I'i  x-.iX. 
Unit  2,  Limestone  County,  Alabarnj 

Date  of  amendmert  rrcue'^t:  i.U-.y  11 
1994  (TS  34 7T) 

Description  ofawr^ndm^-.!  nunf-it. 
The  proposed  amendment  exto.nds  the 
allowed  outage  time  for  the  Browns 
Ferry  Nuclear  Plant  (BF\';  Unit  2  250 
volt  DC  (direct  currv.-it)  control  p<iwrr 
supplies  from  5  to  45  dn;.  s.  The 
amendment  is  a  temporarv  revision  to 
the  BFN  Unit  2  TechnicalSpecincatio::, 
(TS)  to  permit  replacement  of  batteries 
and  other  hardware. 

Basis  for  proposed  no  significant 
hazards  consideration  determinatio-} 
As  required  by  10  CFR  50.91(a),  tl-.e 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  The  proposed  ainendment  does  not 
involve  a  significant  increase  in  (be 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  involves  temporarily 
(one-year  period)  extending  the  5-day  AOT 
(allowed  outage  time]  for  the  250-voit 
shutdown  board  control  power  supplies  to  45 
days.  As  such,  this  change  does  not  increase 
the  probability  of  any  accident  previously 
analyzed 

The  2^0-voi!  DC  Power  Svstem  is  required 
to  function  to  mitigate  the  consequences  of 
design  basis  accidents.  The  loss  of  a  single 
250-volt  DC  shutdown  board  control  power 
supply  will  result  in  a  loss  of  control  power 
for  the  480- volt  and  the  4i60-volt  shutdown 
board  that  it  serves.  Loss  of  control  power 
results  in  loss  of  only  those  engineered 
safeguards  supplied  by  its  respective 
shutdown  boards.  Redundant  safe  shutdown 
equipment  exists  to  mitigate  the 
consaquences  of  design  basis  accidents.  As 
discussed  in  Final  Safety  Analysis  Report 
(FSAR)  subsection  8.6.4.3,  a  single  failure  of 
a  shutdown  board  control  power  supply  is 
acceptable. 

Loss  of  a  single  250-volt  plant  DC  power 
supply  will  not  prevent  Unit  2  safe 
shutdown.  The  2S0-volt  plant  DC  power 
supply  system  is  designed  so  that  any  two 
out  of  the  three  power  supplies  carry  the 
entire  load  needed  for  safe  shutdown.  As 
discus^sed  in  FSAR  subsection  8.6.4.2  a  single 
failure  of  a  250-volt  plant  DC  power  supply 
is  acceptable. 

At  no  time  will  control  power  be 
unavailable  to  the  shutdown  boards  during 
the  system  upgrades.  The  proposed  change 
will  only  increase  the  time  allowed  to 
operate  the  plant  while  a  250-volt  DC 
shutdown  board  control  power  supply  is  out 
of  service. 

The  proposed  TS  change  allows  an 
additional  40  days  to  jjerform  system 
upgrades  and  results  in  a  small  increase  in 
risk.  This  small  increase  in  risk  is  associated 
with  the  probability  and  consequences  of  a 
250-volt  plant  DC  power  supply  malfunction 
while  it  is  supplying  shutdown  board  control 
power.  The  increase  in  risk  associated  with 
extending  the  AOT  was  analyzed  in  a 
Probabilistic  Safety  Assessment  (PSA)  and 
determined  to  be  approximately  0.3  percent. 
This  small  increase  in  risk  is  determined  to 
be  insignificant  and  well  within  the 
uncertainty  bounds  of  the  PSA. 

The  proposed  TS  change  does  not  change 
the  function  of  any  plant  structure,  system  or 
component.  The  proposed  change  allows  for 
improvements  to  the  250-volt  DC  shutdown 
board  control  power  supply  system.  The 
Improvements  will  increase  the  capability 
and  reliability  of  the  system.  Qualified 
backup  power  will  be  utilized  at  all  times 
during  system  modifications.  Only  one 
power  supply  will  be  out  of  service  at  a  time 
during  the  modifications. 

The  small  increase  in  risk  is  more  than 
offset  by  the  increased  capability,  capacity, 
and  reliability  of  the  new  power  supplies. 
Therefore,  the  power  supply  modifications 
will  result  in  a  net  overall  safety  benefit. 

[The  licensee  has  also  committed  to 
implement  compensatory  measures  while 
performing  the  power  supply  modifications. 


These  measures  provide  addiTior.a; 
confidence  that  potential  actioer:'; 
consequences  are  not  increased  J 

2.  The  proposed  amend.Tient  cess  rs' 
create  the  posiibility  cf  s  new  or  d:ff€Jf-i 
kind  of  accident  from  6,iy  Ecclde.-.: 
previously  evsliialed. 

Extending  the  5-day  AOT  :c:  :.-.€  ^oC-vc.i 
shutdo\vn  board  control  pc'.ver  SLpp.ff  IC'^5 
days  does  net  create  the  possi£:;;;y  c:  c  'f.-.; 
or  different  kind  of  accident.  r,c7  cc<'  ." 
increase  t.'-ie  probability  thst  &r.  otcctr."  vv.  . 
occur.  Tke  AOT  extension  dees  r.c'  ^r/.rJ', e 
plant  inodifirations  that  ccu 'c  crt c1e  the 
possibility  of  a  new  cr  d-ffererJ  k.-6  ci 
accident  from  anv  of  :hcse  C:<C'^iffd  ;n  '?:*■ 
FSAR. 

The  230-voit  iX^  shu'ccv.r,  bcaro  ccr^trci 
power  supply  modifications  invcJve 
replactraent  of  the  existing  co/T.pcr^er's  x.:.b 
more  reliable,  increased  cepscitv  ec\.:T~irA 
having  the  same  fonclior.s  as  tjefcrc. 

3.  The  proposed  amendment  dees  r.c! 
involve  a  significant  reduction  in  a  Tr.c:%.z  ci 
safety. 

The  proposed  TS  change  involve*  e  r;?k 
increase  of  approximately  0.3  perctr.t.  TVA 
[the  Tennessee  Valley  Authority,  the 
licensee)  considers  this  small  increase  to  he 
insignificant.  TVA  also  considers  that  the 
small  increase  in  risk  is  offset  by  the  benefits 
associated  with  replacing  the  control  power 
supplies  with  new,  upgraded  equipment. 
Therefore,  the  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  cf 
safety. 

[The  licensee  has  also  committed  to 
implement  compensatory  measures  while 
performing  the  power  supply  modifications. 
These  measures  provide  additional  capability 
to  mitigate  an  accident,  minimizing  any 
effect  on  safety  margin.] 

Tlie  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local-Public  Document  Room 
location:  Athens  Public  Lib'-ary,  South 
Street,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NEC  Project  Director:  Mr.  Frederick  J. 
Hebdon 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Towa  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  July  18, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Point  Beach  Nuclear  Plant 
Technical  Specification  (TS)  15.3.7, 
"Auxiliary  Electrical  Systems,"  by 
including  an  allowed  outage  time  for 
one  of  Hxe  four  coimected  station  battery 


chargers  and  subsequent  shutdown 
requirements.  The  basis  for  Section 
15.3  7  would  also  be  revised  to  support 
•he  above  changes. 

Fof.5  fci  proposed  no  significant 
hczo:ds  ccnsideration  determination: 

As  ;eqa;ied  by  10  CFR  50.91(a),  the 
.jcensff  'ths  provided  its  analysis  cf  the 
:s$iif  c5  r.c  significant  hazards 
ccrjSidfrotjcn  which  is  presented  belox". : 

3n  tz-zc:tiT.ice  witji  the  requirements  of  10 
CfS  S&  Silo).  Wisconsin  Electric  Power 
CcTT.f  c'.r.y  IL.jtensee)  has  evaluated  the 
>  jcposfd  changes  agsinst  the  standards  c;  10 
Cf  K  5C  51  iTid  has  determined  that  the 
t  j:eic.l.Grj  ci  Point  Beach  Nuclear  Plant,  Units, 
■j  and  2.  iri  accordance  with  the  proposed 
c.T.end.TTjer!s.  does  not  present  a  significant 
.+.£2eTd5  cciE ideration.  A  proposed  facility 
c  p*r&t.r.g  license  amendment  does  not 
;p  resent  a  'jgnificant  hazards  consideraticn  >: 
cpera'jon  of  the  facility  in  accordance  with 
:i;t  proposed  amendment  will  not: 

i.  Create  a  significant  increase  in  the 
probability  or  consequences  of  an  accide.'".! 
previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated;  or 

3.  Will  not  create  a  significant  reduction  In 
a  margin  of  safety. 

The  proposed  amendment  allows  operation 
for  up  to  two  hours  with  one  out  of  the  fcur 
connected  station  battery  chargers  out  of 
service.  The  2-hour  outage  time  is  based  on 
Regulatory  Guide  1.93  and  reflects  a 
reasonable  time  to  assess  plant  status  and 
either  connect  an  operable  battery  charger  to 
the  affected  DC  bus  or  prepare  to  effect  an 
orderly  and  safe  shutdown  of  the  operating 
unit(s).  Since  the  batteries,  chargers,  and 
their  associated  vital  instrument  buses 
provide  sufficient  redundancy  to  assure  the 
initiation  of  proper  protective  actions  durir.g 
degraded  system  conditions,  operation  of 
PBNP  in  accordance  with  these  proposed 
amendments  cannot  create  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  create  a  new  or 
different  kind  of  accident,  or  result  in  a 
significant  reduction  in  a  margin  of  safety. 
Therefore,  the  proposed  changes  do  not 
present  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  N.  Hannon 
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Previously  Published  Notices  Of 
ronsideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Defennination, 
And  Opportunity  For  A  Hearing 

The  fullowing  notices  were  pre\  iouslv 
[published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
tjr  this  biweekly  notice  or  because  the 
icfinii  involved  exigent  circumstance.s 
They  are  repeated  here  because  llie 
111  weekly  notice  lists  all  amendments 
I  v-iued  or  proposed  to  be  issued 
revolving  no  significant  hazards 
consuiiMalion. 

For  details,  see  the  indivuhia!  nutice 
m  >he  Federal  Register  on  the  day  and 
pii^e  Cited.  This  notice  does  not  extend 
f'-t;  notice  period  of  the  orij^inal  nutiov 

Georgia  Power  Company,  Docket  No. 
'i0-366,  Edwin  I.  Hatch  Nuclear  Plant, 
I'nit  2.  Appling  County.  Georgia 

DaU- of  Qinendmetit  request  JuK  19. 
I  )J4 

n-'-^rriptiari  of  amendment  rri^ijt;i,t: 
The  prnposeH  f^"rdmcnt  would  revisr 
1' r:hriicai  specification  3.3.0  6  to 
[i-.-nut  the  traversing  incore  probe  {Til") 
sysr.Mn  to  be  considered  operable  with 
I  'ss  thin  four  operable  TIF  unils.Date  of 
[Miblicatinn  of  individual  notice  in 
F,;(loral  Register:  July  22.  1934  (59  FR 
-!7^1(i)  Exjjiration  date  of  individual 
ciotici!:  Comment  Period  expires  August 
:!.  l')y  1;  Notice  period  expires  Auj^ust 
11. 1994 

Local  Public  Document  Room 
lication:  Appling  Countv  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgi.i  31513 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  pub'iication  nf 
the  last  biweekly  notice,  the 
Cr>mniission  has  i.ssued  the  following 
ameiuhnents.  The  Commission  has 
iK'tormined  fort;arh  of  these 
atnendments  that  the  application 
Cdiiiplies  with  the  standards  and 
ti'rjiiirfriiei.ts  of  the  Atomic  Energv  Act 
of  19.S4.  as  amended  ftl:e  Act),  and  the 
Ciouinussinn's  rules  and  regulations. 
rh(!  Conmiissioh  has  nuide  appropriatf; 
fiiKliru;s  as  rtujuireri  by  the  Act  and  the 
Coiiiiiiission's  rules  and  regulations  in 
ItJ  CFR  Chapter  I,  which  are  .,^t  fortli  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  oi 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  A  Hearing  in 


connection  with  these  actions  was 
published  in  the  Federal  Register  as 

ind'cated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
catHgiriral  exclusion  in  accordance 
vv;th  10  CFR  51.22.  Therefore,  pursuant 
to  !0  CFR  51.22a>),  no  environmental 
imparl  statement  or  environmental 
as;-.oss!:jent  need  be  prepared  for  these 
ani(;ndmentN.  !f  the  Commission  has 
prepared  an  environmental  assessment 
undr.T  the  special  ciirumstances 
provision  in  10  CFR  51.12(b)  and  iias 
made  a  determination  based  on  that 
asst'ssment.  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  >ee  (I)  the  applications  for 
amen.iment,  (2)  the  amendment,  and  (3) 
tiie  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
ifoms  are  available  for  public  inspection 
at  the  Conimission's  Public  Document 
Room,  the  Geiman  Building,  2120  L 
Sire>'t,  N'W..  Washington.  DC  20.'35.  and 
at  the  iocai  public  document  room=;  for 
the-  particular  facilities  involved. 

Carolina  Powers  Light  Company. 
Docket  No.  50-261,  H.  B.  Robinscin 
SieamElectric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Ddtr'  of  (ipp'ication  for  amendment: 
S'!pt.;!iibt'.r  l.'i,  1993 

L'.'ic/  drc-rription  of  amendment:  The 
ainendmen'  revises  the  j)ressure- 
teiu[)eraturo  limits  from  15  to  24 
effective  full  power  years. 

D  itc  of  issunnrr:  Julv  29.  1994 

Eff'Ttive  dutr:  ]u\\  29,  1994 

Atnrridm^nt  .\'o.  149 

F'acdity  Opfratwp,  License  No.  DPR- 
23.  .Amendment  revis-es  the  Technical 
Spce-ifi  cations. 

D'ltp  of  inlliol  not\(.p  in  Federal 
Register:  October  13,  1993  (58  FTl 
52980)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Itily  29.  19  '4  '\o  signilicarrt  hazards 
considi!rat!u;i  commenls  ret:inved:  Nn 

Lncal  I'l.:,;:-  Ilniumf'nt  H(Kvn 
ln(  (itinn  Harisvillf;  .Memorial  Liitrarv, 
Home  and  !  i!ih  Avenues,  {!arts\ilie. 
Sniiih  Carulina  29559 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearfm  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Dmr  ol  upplivation  for  amendment: 
Icbruary  4.  1994 

Brief  de'irhption  of  amendment:  Tlie 
amendment  revises  the  .■Action 
Statement  of  TS  3.G.5.  Vacuum  Relief 
System,  to  require  in  Mo(k.<  i  4  with 
one  vacuum  relief  system  ino|>erab1e 


that  the  system  be  restored  to  the 
opwrable  status  within  seventv-two 
hours  or  be  in  at  least  hot  standby 
within  the  next  six  hours. 

Dote  of  issuance:  )ulv  27,  1994 

Effective  date:  julv  27.  1994 

Amendment  \'o.  49 

Facility  Ofjeratmg  Ucense  No  NPF- 
63.  Amenument  revises  the  Technical 
Specifications. 

Date  of  initiu!  notice  in  Federal 
Register:  .\larf;h  30   1994  (59  FR  14886) 
The  Commission's  reUted  evaluation  of 
the  ameridmenl  is  contained  in  a  Safety 
Evaluation  dated  July  27.  ig94..No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Librar\'.  1930  Clark  .Avenue.  Raleigh. 
North  Carolina  27C05. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment. 
May  11.  1994 

Brief  description  of  amendment:  The 
amendment  revises  TS  3/'4  2.3  to 
establish  limits  on  reactor  power  level 
as  a  function  of  total  reactor  coolant 
system  (RCS)  flow  rate  up  to  5  [)ercent 
i;e!ow  the  current  specified  flow  rate. 

Date  of  issuance:  \u\\  27,  1994 

Effective  date:  [ulv  27.  1994 

Amendment  No  50 

Facility  Operatwg  License  .\a.  NF'F- 
i.a.  .Amendment  revusos  the  1  echnical 
Specifit:ations. 

Dale  of  initial  notice  in  FeHcral 
Register:  May  25.  1994  (59  FR  27079) 
Th.e  Commission's  ndated  evaluation  of 
tiie  amendment  is  c.'!nt.iiii"d  in  a  Safctv 
Evaluation  d.tled  July  27.  1994.i\o 
:ii^nilica;)t  hazards  consitieration 
comments  ret  cived;  No 

Local  Public  Dociunrnt  Ptaom 
location:  Cameron  Vilkige  Keiiiona] 
Library,  1930  Clark  Avenue.  Raleigh. 
North  Carolin.i  27005. 

Commonwealth  Edison  ('(Hnpanv. 
Docket  Nos.  ST\  50-45C  ami     1  \'  50- 
457,  Braid W(K)d  Station,  llnil  \'os.  1 
and  2,  Will  County,  Illinois 

Dote  of  aitplicalion  for  amendments: 
M.irch  30.  1994,  as  supplemented  by 
letters  dated  June  13,  June  14   |ulv  11. 
July  21  and  July  2«.  1994 

Brief  description  of  uineiidments:  The 
amendment  revises  tlie  Technical 
Specifications  (TSs)  by  changing  the 
Unit  1  heatup  and  cooldown  pressure- 
temperat'..re  (P-T)  curvas  (i.e..  Figures 
!  4-2a  <ii:d  3.4-3a)  to  incorporate  a 
nevvlv  determined  reactor  pressure 
vtrssel  (RI'V)  refereiic-e  nil-ductility 
femperaturt;.  RTNtn-  This  new  value  of 
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RTNcrr  was  determined  from  the 
licensee's  analysis  of  the  first  irradiation 
sample  removed  from  Unit  1.  The 
setpoint  curve  contained  in  Figure  3.4- 
4a  for  the  Unit  1  Low  Temperature 
Overpressure  Protection  System 
(LTOPS)  is  also  revised  to  reflect  the 
changes  in  the  P-T  curves  and  to 
provide  a  margin  for  uncertainties  in 
measuring  the  reactor  pressure. 
Additionally,  the  amendment  updates 
the  removal  schedule  of  RPV 
siuveillance  capsules  for  both  units  in 
accordance  with  the  American  Society 
for  Testing  Materials  (ASTM)  Standard 
ASTM  E185-82.  Finally,  the  amendment 
incorporates  an  editorial  change  for  Unit 
2  in  which  some  clarifying  text  was 
added  in  the  Table  of  Contents  to 
indicate  the  lifetime  applicability  of 
Figure  3.4-4b  for  Unit  2. 

Date  of  issuance:  ]u\y  29, 1994 
.  Effective  date:  July  29, 1994 

Amendment  Nos.:  53  and  53 

Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  12, 1994  (59  FR  24747) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  29, 1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSallc 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Dale  of  application  for  amendments: 
September  10, 1993  as  supplemented 
November  17,  1993 

Brief  description  of  amendments:  The 
amendments  revise  the  LaSalle  County 
Station,  Units  1  and  2  Updated  Final 
Safety  Analysis  Report  Section 
11.5.2.1.4  to  specify  that  operator  action 
is  requiroil  to  trip  the  mechanical 
vacuum  pump  upon  receipt  of  a  main 
steam  lino  high  radiation  alarm,  rath(T 
than  the  action  of  an  automatic  trip, 
which  is  currently  described  in  the 
UFSAR.  NRC  approval  was  required 
because  the  required  operator  action,  an 
existing  condition,  is  contrary  to  that 
described  in  the  UFSAR  and  the  NRC's 
Safety  Evaluation  Report  related  to  the 
operation  of  LaSalle  County  station 
(NUREG-0519),  and  involved  an 
unrevicwed  safety  question. 

Date  of  issuance:  July  26,  1994 

Effective  date:  July  26.  1994 

Amendment  Nos.:  101  and  85 


Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18.  The  amendments 
revised  the  UFSAR. 

Date  of  initial  notice  in  Federal 
Register  December  1, 1993  (58  FR 
63403)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  26,  1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  Illinois  61348. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
Jime  16, 1994 

Brief  description  of  amendments:  The 
amendments  change  specification  3/ 
4.10.1  to  recognize  the  exemption  of  a 
single  valve  on  each  unit  from  Type  C 
testing  until  the  next  refueling  outage  on 
each  unit. 

Date  of  issuance:  August  1, 1994 
Effective  date:  August  1, 1994 
Amendment  Nos.:  155  and  143 
Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  30, 1994  (59  FR  33798) 
Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  yes.  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  an 
opportunity  to  request  a  hearing  by 
August  1, 1994,  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination, 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment.  The 
(Commission's  related  evaluation  of  the 
amendment  and  final  significant 
hazards  consideration  detormination  is 
contained  in  a  Safety  Ev^i! nation  dated 
Augiust  1,  1994. 

Local  Public  Document  Room 
loca'Aon:  Waukegan  Public  Library.  128 
N.  (County  Street,  Waukegan,  Illinois 
1)0085. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-003  and  Docket 
No.  50-247,  Indian  Point  Nuclear 
Generating  Unit  Nos.  1  and  2, 
Westchester  County,  New  York 

Date  of  application  for  amendments: 
.September  29,  1993 

Brief  description  of  amendments:  The 
amnmlments  revise  the  Technical 
.Spn(  fications  (TSs)  to  change  the 


submittal  frequency  of  the  Radioactive 

Effluent  Release  Report  from 

semiannually  to  annually,  and  change 

the  reporting  date. 
Date  of  issuance:  ]uly  21, 1994 
Effective  date:  As  of  the  date  of 

issuance  to  be  implemented  within  30 

days. 
Amendment  Nos.:  44  and  172 
Facility  Operating  License  Nos.  DPR- 

5  and  DPR-26:  Amendments  revised  the 

Technical  Specifications. 
Date  of  initial  notice  in  Federal . 

Register  November  24, 1993  (58  FR 

62153)  The  Commission's  related 
evaluation  of  the  amenchnents  is 
contained  in  a  Safety  Evaluation  dated  ^ 
July  21, 1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,-White  Plains,  New 
York  10610. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian 
PointNuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
September  29, 1993,  as  supplemented 
by  letter  dated  April  1, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  remove  the  cycle- 
specific  parameter  limits  and  to 
reference  a  Core  Operating  Limits 
Report  containing  these  limits.  These 
changes  are  in  accordance  with  the 
guidance  provided  in  Generic  Letter  88- 
16,  "Removal  of  Cycle-Specific 
Parameter  Limits  from  Technical 
Specifications." 

Date  of  issuance:  July  26, 1994 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
issuance  of  the  COLR  by  the  licensee  to 
be  implemented  no  later  than  the  return 
to  operation  following  the  1995 
refueling  outage. 

Amendment  No.:  173 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  November  24,  1993  (58  FR 

62154)  The  April  1, 1994,  provided 
additional  information  that  did  not 
change  the  initial  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  26, 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
York  lOeiO.Consolidated  Edison 
Company  of  New  York,  Docket  No.  50- 
247,  Indian  PointNuclear  (Generating 
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Unit  No.  2.  Westchester  County,  New 
York 

Date  of  application  for  amendment: 
January  28,  1994 

Brief  description  of  amendment:  The 
amendment  revises  the  TSs  to  change 
the  containment  isolation  valve  testing 
frequency  and  the  acceptance  criteria 
for  the  combined  containment  leakage 
rate  to  accommodate  operation  on  a  24- 
month  fuel  cycle.  These  changes  follow 
the  guidance  provided  in  Gtmcric  Letter 
91-04.  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accornn;odato  a  24-Month  Fuel  Cyclo." 

Datt'  of  is'^uance:  July  29,  19Q4  ' 

Effective  riale:  As  of  the  dato  of 
isspjince  to  bg  implemented  within  30 
days. 

Amendment  No.:  \7-i 

Facility  Ope  rating  Urrnse  Ko.  Dl'R- 
26:  Amendment  revised  the  Technical 
Spef:ificatioiis.     . 

Daie  cf  initial  notice  in  Federal 
Register:  April  13.  1994  (59  FR  17r,96) 
The  Commissif)n's  related  evalu;;tion  of 
tl'.e  amendojent  iscontained  in  a  Safety 
Fvaluation  dated  Julv  29,  1994. No 
significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  White  Plains  Fublic  Library, 
100  .Martine  Avenue,  White  Plains,  New 
York  10610. 

Consumers  Power  Companv.  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  .Michigan 

Date  of  application  for  amendment: 
April  22,  1994,  as  supplemented  Julv  6 
1994 

Brief  description  of  amendment:  The 
amendment  revised  the  reactor  vessel 
pressure-temperature  limits  in  the 
Technical  Specifications.  The  change 
insures  that  the  vessel  fracture 
toughness  rcquir-'ments  of  Section  V  of 
10  CFR  Part  50,  Appendix  G,  are 
satisfied  through  end  of  life. 
Date  of  issuance:  July  25,  1994 
Effective  date:  July  25,  1994 
Amendment  Xo.:'l'i3 
I'aciHty  Ojieiritinn  l.ieense  \'n  DPR-6. 
.\mendment  re\  ised  the  TccJiiiicai 
SpLTificatitjiis. 

Date  of  initial  notice  in  Federal 
Register:  May  12,  1994  (59  FR  24749). 
The  July  6,  1994,  letter  provided 
clarifying  information  within  the  scope 
of  the  initial  notice  and  did  not  affect 
the  staffs  proposed  no  significant 
hazards  consideration  findings.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  25.  1994.No  ' 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 


College,  1515  Howard  Street,  Petoskey. 
Michigan  49770. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fenni-2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
May  10,  1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Fermi-2 
Technical  Specifications  (TS)  to  remove 
Table  3.6.3-1.  the  list  of  primarv 
containment  isolation  valves  and  Table 
3  8.4.3-1,  the  list  of  safetv  systems' 
motor-operated  valve  therm'al  overload 
protection  from  the  TS  to  atiministrative 
procedures  in  accordance  v»ith  the. 
gviidanco  contained  in  Generic  Letter 
91-08. 

Date  of  issuance:  .August  1.  1994 

Efject.vp  date:  .^lugust  1.  1994.  with 
full  implf'mcntation  within  45  days. 

Amendment  Xo.:  102 

Facility  Operating  License  \'o.  NFF- 
43.  .Amendment  revises  the  Technical 
Sp"ci'ications 

Date  cf  initial  notice  in  Federal 
Register:  June  8.  1994  (59  FR  29626) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
E\aiu<itio.n  dated  August  1,  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  Countv  Library 
System.,  3700  South  Cu.ster  Road. 
Monroe,  Michigan  48161. 

Duke  Power  Companv,  Docket  \os.  50- 
309  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  .Mecklenburg 
County,  North  Carolina 

Date  of  application  for  a-nendnients- 
November  11,  1993.  as  suj;plementcd  on 
June  13. 1994 

Brief  description  of  ainrndmt  nts  ■  The 
an;en(iments  revise  the  Technical 
Specification  surveillance  requirements 
iur  the  emergency  core  cooling  svstem 
subsystems. 

Date  of  issuance:  Julv  29,  1994 
Effective  date:  ]uh'  29,  1994 
Aniendnirnt  Xos.:  145  and  127 
Fa'.ility  Opvrating  License  Xos.  NFF- 
9  and  NFF-17.  Amendm<-nts  revised  the 
Technical  Specifications. 

Due  of  initial  notice  in  Federal 
Register:  Aprd  13.  1994  (59  FR  17579) 
The  June  13,  1994,  letter  provided 
clarifying  and  additional  information 
that  did  not  change  the  scope  of  the 
November  11.  1993,  application  and  die 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  29,  1994. 
No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carohna  28223 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
May  5.  1994,  as  supplemented  June  13. 
1994. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  increase  .Muin  Steam 
and  Pressurizor  Code  Safety  Valve 
Setpoint  Tolerances. 
Date  cf  issuance.  August  2,  1994 
Effective  date:  Au^^Ui,\  2.  1994 
Amendment  Xr-.s.:  146  and  128 

Facilitv  Operating  License  Xos.  NPF- 
9  and  .NPF-17:  .Amendments  rcvis-d  the 
Technical  Sperifitatians. 

Date  of  initial  notice  in  Federal 
Register:  June  21.  1994  (59  FR  32029) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Si:fety 
Evjluation  dated  August  2.  1994. No 
signihcant  hazards  rnnsidoraiiun 
com.mrnts  received:  .No. 

Local  Public  Document  Room 
location:  .Atkins  Liijrarv.  University  of 
North  Carolina.  Charlotte  (U.NCC 
Station),  North  Carolina  28223 

Entergy  Operations,  Inc.,  Docket  .No. 
50-382,  Waterford  Steam 
EleclricStation,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request: 
December  14,  1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Terhnii.al 
Specifications  to  revise  the  a.rimuthal 
power  tilt  limit  from  less  than  or  equal 
to  0.10  (10%)  to  less  than  or  equal  to 
0.03  (j'^o)  and  revises  the  action 
stateinnn;  for  control  element  assembly 
misalignment  to  allow  24  hours  to 
restore  the  tilt  to  less  than  3%. 

Date  of  issuance:  .August  3.  1994 

Effective  date:  .August  3.  1994 

Amendment  Xo  :  97 

Facility  Operating  License  Xo.  .NPF- 
38.  .Amendment  revised  the  Technical 
Sperifir:ations. 

Date  of  initial  notice  in  Federal 
Register:  January  19,  1994  (59  FR  2065) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3,  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library'.  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 
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GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Nation,  Ocean 
County,  New  Jersey 

Date  oj  application  for  anieniiimjui: 
April  6, 1994,  as  suppiemenleil  June  21. 
1994 

Britff  description  of  oinendment  The 
amendni'jnt  oliminates  the  scram  8nd 
main  stenm  line  isolation  vah ♦;  (MSPv ) 
closu.'-G  rf  qiii.-emwits  associafprl  with 
thn  main  sto.im  line  radiation  ni<iniior< 
fMSLRM).  The  amendmnnl  also 
eliminates  the  follovving  rnlafed 
automatic  i.«?o}ation  functions  fh;:f  aw 
associated  with  the  MSLRM  strnni  ard 
MSIV  isolation:  a)  Main  Steam  Line 
Condonser  Drain  Valves,  b)  Emergenry 
Condenser  Drain  Valves,  r)  Rea<tor 
Rociri;iiIation  L(X>p  Sample  VaJv  e.  H) 
Instrumentr.l  Air  Valves,  and  i>) 
Conilensrr  Pump  Isolation. 

Date  of  ifisuamyf:  }ii\y  2{\  im4 

Effpctivp  date:  As  of  the  date  of 
issuanct?  to  be  implenrjented  at  the 
restart  from  refueling  outage  1 "  R 

Amendment  No.:  169 

Facility  Opercting  Litensr  No.  DPR- 
16.  Amendment  revised  the  Trrhivira) 
Specifiiations. 

Date  of  initial  notice  in  Fwieral 
Regi.sten  April  28, 1994  (59  FK  220fiS^) 
Tlie  June  21. 1994,  letter  provided 
cdiirifying  infurmation  that  ditJ  nuf 
duingc  the  iaitiaJ  proposed  no 
sijjnificant  hazards  consideration 
(iinerniin.'ition.  The  Connnis-sion's 
rel.ilnd  evaluation  of  this  aniendauiit  is 
i.Diitaiiicd  in  a  Safety  Fval'iation  ria'ed 
)idy  2'),  r.>04. No  significant  hav.Hiis 
cnnsidi T.it)on  comments  rerv-ivr-d:  .Mo 

hx  al  Public  DrxAimenf  /irvj/n 
/orrji'/on;  <>;jian  Coiinty  I-ihr-irv. 
Ki^fi-renci' Depart-oirnt,  101  VVas}j;:,;>It>n 
■Si  reef,  To.ms  River,  Nrw  jt  rs»y  O.'^'.iH 

(tPlJ  N'uclear  (kirpnralion,  ft  isl.. 
Docket  N'o.  .50-289, 1  hrce  Mi!«;  ]s!..ad 
Nuclear  Station,  Unit  No.  1,  D;riphin 
County,  Pennsylvania 

Dale  of  npplicutien  fur  nuii-nd.nt  at. 
Inly  1.'    'yJu:i. 

Drill  ae^r.nptiuii  of  aninnihiu-nt: The. 
anier.d;nei)l  naires  the  pl.nit  Tec:tini<  .-ii 
Specififatinns  ( TSj.)  on  thi?  K.-.-scTur 
Cioolanl  I.nvcntory  Treiuling  Svstc.n 
(K(  Il'.sj.  Tl'.fi  charge  i-;  ron>.;';tt  nl  with 
NI;K!:(>14:JU  fmtitled  ".Sf^indard 
Tfchriicjil  Sp*xifi<:atiors  for  Haiicnt  % 
and  Wilcox  Plants."  Vhe  RCJTS 
information  will  be  available  to  ti.-.» 
-operator  to  enbancf  the  op*:rator's 
ability  to  und»H stand  and  nrran.ige 
tran.sients  and  events  when  needed 

Date  of  issuance:  August  1 ,  1 994 

Effective  date:  As  of  its  date  of 
issuaiTce.  to  be  iraptemente<l  withm  3() 
days  of  issiiancR. 


Amendment  iVo.;  191 

Facility  Operating  L-Vft.'jsv  A'o.  DFR- 
50.  Ainendment  revised  the  Techioical 
Specifications.  IllZ?ole  of  inliiul  notice 
in  Federal  Register:  June  8.  19j4  (.59  FK 
29526)  The  Comri!ission'<;  related 
evaJuafion  of  the  amendment  is 
contained  in  a  Safety  fAalnaiion  tibtf.d 
AugiBit  1, 1994  Ni)  significant  Y'.s^^.nls 
ifi'isidfration  co;TnrT)en*s  rcrc?i';'rd:  No. 

LoenI  Public  Docuirent  Hoom 
loca'ion:  Covemr.ien?  Piibiit  .Uions 
.Sef-lion,  State  Lihrj-ry  of  Penn.'jyk.inia, 
Walnut  Street  and  ronn"nanvr'»;aii'! 
Avenue.  Box  IfiOl,  ilarrisbirrg, 
Prnntylvania  iriO.'^ 

GPU  Nuclear  C<irporatu;a,  tt  a  I.., 
Docket  No.  50-289,  Three  M:!e  fsfar.d 
Nuclear  Station,  Linit  No.  1,  Dau'phin 
County,  Pennsylvania 

Date  ofoppUcntinn  for  nmendtr.ent: 
i\;bruary  10.  1994 

Brivf  description  ufani^ndment:  The 
anicnrhnent  revises  the  TNtJ-l  Technical 
Specifications  (T.S)  to  rtrvise 
speciiication  3.7.2.C,  "'Tnif  Electric 
Power  S3  stem,'  to  provide,  an  option  to 
t(?r:!ing  an  cmerg»;acy  tfie.sel  gonrrafor 
(tlX".)  when  the  ndiindant  EDG  is 
inoperable. 

Date  of  issua!!(.-e:  Jnly  25i,  1994 

Effvclive  date:  As  of  the  date  of 
issuance  to  Ije  iniplerncnlt'd  vvi'bin  ."lO 
da^s. 

A>ncndin<'iit  A''i.:  l.".n 

racil.tv  ()pr:i::ii:i'.  Ui  i-n.--'  jVo  DPR- 
,"jO.  An^eiulrnent  r^rviscd  the  T.(hnic:il 
Sptcjlir.ations. 

Dote  of  initial  notice  in  Federal 
Register:  ]u'.w  22.  l'J94  {.59  VH  rZ2:W) 
Tht;  C>"U:nii?.b.'i)n"s  rel;iti:ii  cvaliiafiun  ol 
this  Jlnieadnienl  is  conl.)in<'d  in  a  .S;ifetv 
FvalUritioil  diiU:d  I'lly  2.5.  IVt'iA  N:) 
signifii.ani  baz^uds  con.sider.iiji>n 
coninicnts  rer<,;n7c<!:  No. 

Ltytat  i'uifhc  Doi.uineiit  Hfoni 
/ocol|oii.rrOv<jrn!nent  PiMnaXu.^n^ 
Scftiiiii.  Si. lie  Lihi;iry  of  Pcu.nsyivnnia, 
Vva'iiiit  Street  niid  ComiUunwHalth 
Av(:iiiM>,  Bux  Ifi!)!,  HarrislioT;. 
I'<i!ilt.ylv.i:i'.i  17i05 

{".Pti  \'ii!-.!ear  (iorporatioij  ei  al,, 
n-M  kit  No.  .-0-2n9,  Three  MiUi  Island 
Nuclear  .Station   l.'nit  No.  1,  D.sHplniin 
Cfutity,  Penns^  I:  asxia 

Diiif  of  npplioAwu  'or  :it'ii:ndn  ent: 
Mani)i2,l-W4 

Ihitfdesi  riptt'jn  of  antendruent:  The 
amendment  r«;vi.s<;s  the  plant  T«;hnical 
Sp.-:«ifications  to  modify  OfMu.uional 
Safety  lnstiume::i-tion  rry^jiiirements  to 
sp»»:iiy  compii  tion  lime  whi«:h  allows 
for  perfonnan<-e  of  maintenance  or 
surveillance  within  a  reasanatjle  time 
and  |o  be  consistent  with  the  allowable 
out.tge  time  for  other  safety- related 


•^uipment  wheii  orJy  one  train  is 

affected. 

fkite  of  iss;]iamr::  July  25, 1994 

Effec live  date:  .'^s  of  the  date  of 
ifviuancfc  to  \^e.  i.nplemenled  withjvj  'M\ 
days:  aft-.=tJ";N'J«riCe. 

Anicn  j/ni-nf  Ne.:  189 

Foe  •ii  ty  Operating  Ucsnse  No.  DPR 
5i>.  Amendn>;ri»  r<;vised  theTecb!:i!c--i} 
.Spcrifir^",fjci;;s 

Date  of  initial  ■.loticein  Federal 
Register:  April  13,  1994  (59  FR  176t>0) 
The  C  )::::nis.sion's  related  evahiafion  oi 
the  amendmeiit  is  contained  in  a  !>afpiy 
Evah.'.Vina  deled  July  25, 1994  No 
>ignific-:»nl  h.-:2.irds  OMisiderttion 
comments  recjiived:  No. 

Loco!  PdhlU:  Docuwe.nt  Room 
local  ion  ■  Qoveniment  Publications 
S»;c*i'>n.  State  Library  of  Pennsylvsriri,. 
Walni't  Street  a.'^d  Commonwealth 
Avemie,  Box  1601,  Harrisburg, 
P>;nnsylv;nia  17105. 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  IsLnml 
Nucfear  .Station,  Unit  No.  1,  Oavphln 
County,  Pennsylvania 

Duie  of  applicaiion  for  uaiendnwnt: 
March  11,1994 

Brief  description  of  amendment:  The 
anmndmrnt  revises  the  plant  TecJiniivd 
Spei.ific.ifions  to  specffy  an  allow.iblo 
oii;  ige  t:i)ie  for  the  Emergoncy 
Fee(k\'aler  I'umps  during  survc!n.'j.iici' 
activities.  It  also  changes  the 
reqviirenjcnt  to  lost  redundant 
cunip'inonts  for  oper.ibility  to  a 
nvii!i''iP.c:nt  to  ensure  operabilJty  tj::v:.!< 
on  verifii-uion  of  completion  of 
.ipjjrnjiri.'le  sia.eilinnce  activitie.s. 

Do'(?  ofist^uance:  July  25, 1 994 

Effi  Clivr;  date:  As  of  the  ffnte  of 
issuanr  e  to  bn  ir.ipli^mented  within  :^!) 
d;!\  %  of  issu.ince. 

/■i,;;,.-,.'.'.'/n('j//jVo.;190 

Fa:  )li:y  Opcrati'igLicen^m  No.  Di'K 
.'jO.  Auiendiiienl  rraiscd  the  T»rf:linic;d 
.Spcci.ncations. 

Date  It]  uiitird  not  ice  in  Federal 
Register:  April  i:t,  1094  (59  FR 
1 7<;01  ).TIie  (;n);):ni.ssion's  reK->ti?ri 
v.\  ahiaiinn  ol  ihi^  amendment  is 
(Contained  in  a  S.Trefvfivaluafinn  d.-(?iit 
July  2.'j,  1994.No  sjcniflcant  hazanls 
err  id'iMtion  ccp  ;v.c,nts  received  No 

Loi.r.l  Public  Document  Boom 
locution: f>-ovoi!tnK!nf  P»jblica?ions 
Sectitiii.  .Slate  Library  of  Pennsylv.'jni.i, 
\Valni;t  .s;vt;f»t  antd  f  Common  wealth" 
Aventie,  i)ox  loO>,  Ham'.sbiirg, 
Peiiiisvlvanja  17105. 

tioirsiaies  I'tilittcvCompaay,  Cidjjwa 
Electric  Puiver  Oioperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458.  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  LoaiuaBa 

Date  of  amendment  reguest:  ^mutry 

14.1994 
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Brief  description  of  amendment:  The 
amendment  revised  TS  Sections  3/4.3. 
"Instrumentation,"  3/4.4.2,  "Safety/ 
Relief  Valv«s,"  and  associated  Bases  to 
increase  the  surveillance  test  intervals 
and  allowable  out-of-service  times  for 
various  instruments. 

Date  of  issuance:  August  2,  1994 

Effective  date:  August  2,  1994 
-     Amendment  No.:  74 

Facility  Operating  License  A'o.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  26,  1994  (59  PR  21787) 
The. additional  information  contained  in 
the  supplemental  letter  dated  July  15, 
1994.  was  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  consideration 
determination.The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  2. 1994.No  significant  hazards 
consideration  comments  received.  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge.  Louisiana  70803 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  T«xas 

Date  of  amendment  request:  March 
16,  1994 

Brief  description  of  amendments:  The 
amendments  modified  Figure  3.4-4, 
"Nominal  Maximum  Allowable  PORV 
Setpoint  for  the  Cold  Overpressure 
System."  for  the  cold  overpressure 
mitigation  System  with  a  revised 
setpoint  curve. 

Date  of  issuance:  August  3.  1994 

Effective  date:  August  3, 1994,  to  be 
implemented  within  31  days  of  issuance 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  63;  Unit  2  - 
Amendment  No.  52 

Facility  Operating  License  Nos.  NFF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13,  1994  (59  FR  17601) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  3. 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway.  Wharton,  Texas 
77488 


Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  MillstoneNuclear 
Power  Station,  Unit  1,  New  London 
County.  Connecticut 

Date  of  application  for  amendment: 
April  29,  1994 

Brief  description  of  -amendment:  The 
amendment  changes  the  requirement  for 
reactor  operators  in  Table  6.2-1  from  2 
to  3  for  the  RUN,  STARTUP/HOT 
STANDBY  and  i{OT  SHUTDOWN 
conditions.  In  addition,  two 
typographical  corrections  were  made  to 
page  6-4. 

Date  of  issuance:  August  2,  1994 

Effective  dote:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  75 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  22, 1994  (59  FR  32231) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  2,  1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133,  Humboldt  Bay 
Power  Plant,  Unit  3,  Humboldt  County. 
California 

Date  of  application  for  amendment: 
October  8.  1993  (Reference  HBL-93-058) 

Brief  description  of  amendment:  This 
amendment  modified  the  Technical 
Specifications  (TS)  incorporated  in 

Facility  Operating  License  No.  DPR-7 
as  Appendix  A  by  incorporating  a  title 
change  into  Section  VII.  Administrative 
Controls.  This  change  reflects  a  plant 
organizational  name  change. 

Date  of  issuance:  July  26.  1994 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
its  issuance  and  must  be  fully 
implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  27 

Facility  Operating  License  No.  DPR-7: 
The  amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  January  5,  1994  (59  FR  624) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  26,  1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Humboldt  County  Library.  636 
F  Street,  Eureka,  California  95501 


Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas 
CompanyDebnarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company  .Docket  Nos.  50-277  and  50- 
278,  Peach  Bottom  Atomic  Power 
Station.Unit  Nos.  2  and  3.  York  County. 
Pennsylvania 

Date  of  application  for  amendments: 
October  27,  1993.  as  supplemented  by 
letters  dated  April  29.  1994.  and  )une 
27,  1994 

Brief  description  of  amendments: 
These  amendments  revise  the  Unit  2 
and  Unit  3  Technical  Specifications  to 
allow  one  of  the  required  on-shift  senior 
reactor  operators  (SRO)  to  be  combined 
with  the  required  shift  technical  advisor 
(STA)  position  (i.e.,  dual-role  SRO/STA 
position)  as  long  as  a  minimum  of  three 
qualified  individuals  fill  the  SRO  and 
STA  positions. 
Date  of  issuance:  August  2,  1994 
Effective  date:  August  2.  1994 
Amendments  Nos.:  191  and  196 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8.  1993  (58  FR 
64613)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  2,  1994. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Librarv  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg.  Pennsylvania  17105. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
May  10,  1994 

Brief  description  of  amendment:  The 
Technical  Specifications  amendment 
revised  Section  3.1.C.3  and  Table  4.1-1 
of  Appendix  A  of  the  Operating  License. 
These  changes  require  that  the  reactor 
coolant  average  temperature  (Tavg)  be  no 
lower  than  540°F  during  critical 
operation.  Critical  operation  at  T„.g  less 
than  540°F  requires  operator  response  to 
restore  T.,vg  to  greater  than  or  equal  to 
540°F  within  15  minutes  or  be  in  hot 
shutdown  within  the  following  15 
minutes.  Additionally,  the  change  in 
Table  4.1-1  entitled,  "Minimum 
Frequencies  for  Checks.  Calibrations 
and  Tests,"  adds  the  requirement  for 
Tavg  instrument  check  frequency  to  be 
reduced  to  30  minutes  when  the  T,»g 
banks  are  above  zero  steps. 
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FuTthermore,  the  revision  to  the  Bases 
indicates  that  the  minimum  temperature 
for  criticality  provides  asanrance  that 
the  reactor  is  operated  within  the 
bounds  of  the  safety  analyses.  Also 
included  is  an  administrative  change  to 
correct  some  typographical  errors  on 
page  3.1-25  of  the  Technical 
Specifications. 

Dateof  issaance:  ]uly  25,  1904 

Effective  date:  As  of  the  date  uf 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  149 

Facility  Operating  License  No.  DPR- 
64r  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  8, 1994  (59  PR  29630) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  25, 1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Marline  Avenue,  White  Pliiiiis,  New 
York  10610. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salea 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  Connty,  New  Jersey 

Date  of  application  for  awendimmts: 
May  3. 1994 

Brief  description  of  anumdimvAtf,:  The 
amendments  revised  the  Tochnie;al 
Sptxification  (TS)  for  Combustible  Gas 
Control  (3/4.6.4.1)  by  changing  the 
surveillance  frequency  for  perform ing 
the  chamiel  functional  test  to  onr.p-prr- 
qiiarter  and  the  channel  calibration  to 
once-per-refiioling.  Also,  the  TS  for  the 
Auxiliary  Feedwater  System  (3/4.7.1.2) 
were  changed  to  reduce  the  survnill.inoe 
frequency  for  performing  pump 
operahi'iry  tests  to  once-per-q»iarter  on 
n  staggered  test  basis.  These  cijiinc'/w  iire 
consistent  with  the  provisions  of 
Generic  Letter  93-05,  ■'Line-Jtcin 
Technical  Specifications  Imprrtvem<-iits 
to  Reduce  Surveillance  Reqiiir"ments 
For  Testing  During  Power  Opi.Tjiions." 

Date  of  issuance:  July  27,  1994 

Effective  date:  July  27, 1004 

Amendment  Nos.  153  and  134 

Facility  Operating  License  Nos.  13PR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  Jmie  8, 1994  (59  FR  29t'i34) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  27, 1994.Nu 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 


West  Broadway,  Salem,  New  Jersey 
08079 

South  Carolina  Electric  A  Gas 
Company,  South  CaroKna  Pnblic 
SerriceAntkorrty,  Docket  No.  50-395, 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1 ,  FairficU  County,  South  Carolina 

Date  of  application  far  amendment- 
March  11,1^4 

Brief  description  of  nmendment:  The 
amendment  changes  ?ho  Technical 
Specifccations  to  delete  TS  Surveillance 
Requirement  4. 8.4. la. 3  that  requires 
periodic  rolest  of  containment 
penetfafion  overcurrent  protection  fii?es 
and  to  remove  refer-^nces  to 
containment  penetration  fuse  testing 
from  the  TS  Bases. 

Date  of  issuance:  July  29,  1994 

Effectii'e  date:  July  29.  1  ^4 

Amendment  No.  .115 

Facility  Operating  Lict^nse  No.  NPF- 
12.  Amend-Tien;  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12,  1994  (59  FR  24752) 
The  Commission's  reJ.iied  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  29, 1994.No 
significant  hazards  consideration 
comments  received:  No 

Loc«J  Public  Document  Boom 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-348,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  1,  Houston 

County.  Alabama. 

D(]t0  of  appUrtition  for  omendmnnl: 
June  17. 1994 

Brief  des4:ript!on  of  anumdment:  The 
amendment  changes  the  Technical 
Specifications  to  revise  the  nuclc.jr 
enthalpy  rise  hot  channel  £.v.-tor  (F  detta 
H)  fro«i  equal  to  or  less  th'ii  1.65  il 
plus  0.3(1-P)1  to  equal  to  oi  l>'ss  than 
1.70  [1  plus  0.3(1-F)J  where  P  is  a 
fraction  of  rated  power.  The  amendment 
also  rm  ises  the  action  statement  to 
renecl  guidance  contained  in  the 
improved  st-mdard  technical 
spec,ifi»,ilion.s. 

Dora  of  issuance:  July  22,  1994 

F.ffattive  date:  luly  22,  1994 

Aniandnw.nt  A'o.;  109 

Facility  Opt:ruling  Uctfnue  No.  Nl^F-2. 
Amendment  revis«^s  the  TK«.bni«;al 
Specifications. 

Date  of  initio!  notice  in  Federal 
Register.  June  22,  1994  (59  FR  32249) 
The  Commissions  related  evaluation  of 
the  ai.iendment  is  contained  in  a  .Safety 
Evaluation  dated  July  22, 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-l>nve  Memorial 


Library.  212  W.  Burdcsbaw  Street.  Post 
Office  Box  1369,  Dothan,  Alabama 

36302 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  S0-Z60  and  50-296,  Browne 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestoue  County,  Alabama 

Date  of  applicMiion  for  amesuhjients: 
Aug:i.?t  25, 1992  (TS  321) 

Brif^f  description  of  amendments:  The 
amrndment'^  d.?Iete  reference  to 
recirculation  equalizer  valves  from  th»j 
technical  specifications.  These 
components  have  been  removed  from 
Browns  Fen7  Unit  3,  and  are  not  us<;d 
in  Browns  Ferry  Units  1  and  2. 
Date  of  issuance:  August  4, 199-t 
F.f furtive  dnto:  An^iSi  4, 1994 
Amendment  Nos.:  211,  226  and  134 
Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revi.sod  tbs  Technical  Specifications. 

Date  of  initial  notice  in  Federal " 
Register.  Octot>er  28,  1992  (57  FR 
43829)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  ihtnd 
August  4,  1994. No  significant  hazfirds 
consideration  comments  received:  Non^r 

Local  i^ublic  Document  Room 
location:  Athens  Public  Library,  Si>uth 
Street,  Alliens,  Alabama  35611 

Tennessee  Valley  Aathority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

D(jtr  of  application  for  amendments: 
lune  17,  1993  (TS  93-08) 

Brief  di'K  ription  of  amendments:  The 
.unendments  revise  the  allowable  vaJue.s 
fur  the  intermediate  and  soiuce  rangi; 
iKfutron  llux  reactor  trip  set  points. 

Dc/eo/iS'Juante;  July  2b,  1994     . 

Fffcttive  date:  July  26,  1994 

Anwndnient  Nos.:  185  and  177 

Facility  Operating  License  Nos.  DPR- 
77  and  Dl\K-79:  Amendments  revise  the 
technical  .specifications. 

Date  of  initial  notice  in  Federal 
Register  Auguirt  4,  1993  (58  FK  41514) 
1  he  Commission's  related  evaluatiim  ol 
the  ameiKiments  arc  contained  in  a 
.Safety  Hvalualion  dated  July  2f), 
1994. No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Document  Room 
location:  Chaffanmiga-Hamihon  Gnmty 
Lil>rary,  1101  Broad  Street,  Chaft.inooga, 
Tennessee  37402 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Ckrvetand 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Povhter 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 

February  17. 1993 
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Brief  description  of  amendment:  This 
amendment  increases  the  TS  trip 
setpoint  and  its  associated  aiioivabie 
value  for  containment  high-radiation 
specified  in  TS  Table  3.3-4  from  ••<2  \ 
Background  at  R.'\TED  THERMAL 
POWER"  to  •'<4  X  Backarou"d  s' 
R.'ITED  THERMAL  POWER"    , 

Date  of  issuance:  ]uly  27,  v^-^i 

Effective  date:  As  -of  "the  date  ol 
issuance  to  be  implemented  within  90 
days. 

Am'^ndment  So.  lUO 

Facility  Operaiirg  LiL-^r.se  So.  N'i'F-3. 
Amendmem  revised  the  Tech.iit  a! 
Specifications 

Date  of  initial  r.otu  "  :-  Fedt- ra! 
Register:  June  22.  1M3  |3H  Ffi  ?,4'j',:.. 
The  Cominissic'd's  related  eva!  xd'aoii  ni 
the  am?ndmeat  is  contained  iw  a  Safety 
Evalu.Ttion  dated  ]\i\\  27,  1&94  No 
significant  h;izards  consi'icraiion 
comnier.ts  rea.'iveci:  N'o 

Local  Public  Document  Hoorri 
Iocaticn:Vni\xrs:U  of  Toiedo  Librerv, 
Documents  Depa.'1mf-:^.t,  28''1  BancrcH 
Avenue,  Tol-:dn.  Ohiri  43GO'- 

TU  Electric  Company,  Doc.ktf  Njjs.  ".0- 
445  and  50-448.  Comanche  Peak  Steam 
Electric  Station,  I'nil  Nos.  1  and  2, 
Somervell  Counly.  Te.xas 

Date  nf  amendment  request:  Ffaruarv 
14,  1994,  as  supp!e:r.pni<-d  hv  letter 
dated  April  29,  1994. 

Brief  dt'i,crintion  of  anir^ndments: The 
amendments  incrt-;'se  tiie  bornf. 
concentralio!)  limits  for  the  Unit  1 
refueling  ualer  s'or.^t^e  U:\k  arni 
emergency  core  ctjoiinj^  systti;..  ..nd 
delete  a  footnot'?  concerning  rctaehng 
canal  boron  concentration  dit.-i::-:;  initial 
fuel  load  for  both  iinits. 

Date  of  is^annce:  Augi.;v,  z.  1  ■<'J4 

Effective  date:  August  2.  1m-i4.  to  be 
implemfuted  prior  to  st'!n;:p  fur  Cycle 
2  for  Comanche  Peak  Steam  F.!-',  trie 
Station.  Unit  2 

y^menc/.'.'K-T?!' ,Vos.;  Unit  I  - 
Amendment  No.  2fi;  trJ-  2  • 
Amendment  No.  12 

Facility  OptT-aiing  Urensf  X'js.  NPF- 
87  and  NPF-By.  The  amendm*-nts- 
revised  the  Tecin;icu!  Spen fixations. 

Date  of  initial  notice  in  Federal 
Register  April  28.  1994  (5^  Fr<  22015) 
The  information  contained  in  the  April 
29.  1994,  letter  was  edituria!  in  nature 
and  thus,  within  the  scope  <>!  the  initial 
notice  and  did  not  aflect  the  sto.frs 
proposed  no  sign  if  leant  h;..zarHs 
consideration  determinHtirin.  The 
Commission's  related  evaiuuiK.n  of  the 
amendments  is  ccniained  in  a  Safety 
Evaluation  datt-d  Aut;ust  2,  lV)y4.No 
significant  hazards  consideianon 
comments  n»ce:ved;  No. 

Local  Public  Document  Humn 
location:  University  of  Texas  at 


Arlington  Library.  Government 
Publications/Maps.  701  South  Cooper, 
P  O  Box  19497.  Arlington.  Texas  76019 

Union  Electric  Company,  Docket  No 
50-483.  Callaway  Plant,  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  for  amendment. 
February  17.  1994.  suaplemented  by 
letter  dated  May  Ifi.  1994 

Brief  description  of  amendme'^V  The 
arr.t-ndment  re\  -ses  tl.e  Technira! 
Specification  3  4.. 11  c..id  assoc:.itfC 
Bases  Section  3/4.5.1.  A  new  Actio:: 
Statement  a  provides  a  72-hnar  allowf.; 
oiUage  time  (.-^OT.l  for  one 
acra;n!"ulatnr  inoperable  daeto  boron 
cn.r.(  pi-itr-itinn.  The  .Actic.n  Statement  b 
AOT  was  changed  to  24  hours. 
Surveillance  Requi regents  4.5.1.1.a.! 
-and  4.  j.l.l.b  were  revised  ai.d  4.S.1  2 
was  tiek-ted  from  the  TS. 

D,i;po/issL(anc<^';  August  3.  19y4 
Effective  dai-^:  .August  5.  1994  to  b- 
inipU'mented  ivithin  30  davs 
Amendment  So.:  91 
Facility  Operating  Li'ens'^  \'o.  NFF- 
30.  A;nerdn;ent  revised  the  Technical 
iip.'r ;  fications  3  '4.5.1  and asstKiated 
Base,  Serction  3'4.a.1. 

DL.te  of  initial  notice  m  Federal 
Reojster:  M;irf  li  30.  1994  (54  FR  1  ;«mH) 
]  ;.e  additional  infor.i.ation  containc-^i  in 
the  May  Ifl,  1094.  letter  provided 
additional  s.ippienK-ntal  infnnnaitiun 
that  did  not  change  tiie  initi-al  p;«posv.i 
nn  si -.::■. ificiint  hazards  consider.;tion. 
Th-'  Clommission's  rela'ed  evaluation  of 
!:-.-  ci:nendnicnt  is  contained  in  a  Safe". 
Fvc-.iidtion  dnted  August  5,  1994..\o 
sig:. meant  h.iza.'ds  considcatio.-. 
con.inents  ci-!  eived:  No. 

Local  Put'::-  D.jCi:mrr;t  !iav:n 
location:  Callaway  Countv  Public 
Library.  710  Court  Street,  Fulton. 
Missouri  6j2.')1. 

Virginia  Fio  tiic  and  Power  Company. 
et  al..  Docket  \os.  50-338  and  50-339. 
North  Anna  Power  Statio.n.  Units  No.  3 
and  No.  2,  Louisa  County,  Virginia 

Date  of  a{. plication  for  amendment'^ 
April  19,  19H4 

Brief  description  of  umendmf-nt~:  The 
amendments  revise  the  .NA-1&2 
Technical  Specifications  snrv.-iH.n-ce 
frequency  req  ::reme:-.?s  for  control  rod 
motion  testing  frrcn  (••,<(•  pi  -  31  duvs  to 
once  per  92  davs. 

Dafeo/isscmrefulv  28,  1994 

Effective  date,  [ulv  28,  1994 

Amendment  .Vns  .  IHI  and  U.ti 

Facility  Operating  LicenM-  \'i>^  NfM 
4  and  NPF'7:  .\.ni*'ndn.ents  re'  .scd  if;.- 
Technical  Spe<ifications 

Date  of  initial  notice  in  Federal 
Register  May  2S,  1994  {'.9  FR  27U'0!. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 


Evaluation  dated  July  28.  1994  No 
significant  hazards  consideration 
com.ments  received:  No. 

Local  Public  Document  lioon: 
location:The  Alderman  Library.  Special 
Collections  Department.  UniveV-jry  of 
Virginia,  Charlottesville,  Virginia  2^f»0t- 
2498. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station.  L  nit  Nos.  1  and  2.  Stirrx 
County,  Virginia. 

Date  of  application  for  o::^endinepts 
.-\prii  19,  1994 

Bri'-}  description  of  ampr,d:nents' 
These  amendments  modify  t.he 
su.rvei!lahce  frequency  of  tht^  control 
rod  motion  tevtmn  from  motilhly  t:j 
q.iarterl_\ 

Dni^  of  issuance:  August  2.  ly<U 
E'jrective  date:  August  2,  1994 
Amendment  Xos.  192  and  192 
Fuc  Hit  V  Opera  tin  g  JL;  re.ri  se  .\ V  -,  D  t  'i '  ■ 
32  and  DFR-37.  Amendments  revi^i 
tiie  Tt'chnira'  Specifir.atiop.s 

P.j.'e  of  initial  notice  in  Fedttui 
Register  M..y  25.  1994  (59  I  R  z-uTui 
Tiie  Comn-.issioii's  related  ev.iltiatio;:  o! 
the  amendment  is  contained  i.t  a  Safetv 
Evaluation  liaied  August  2.  I')'i4.\n 
significant  hazarils  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Sv\  rm  Libi-ary,  Colli-ge  of , 
\'i'ri;ij:n  an(i  .Mnrv.  VVillij::i.,'jL!ri, 
X'lrginia  2318.") 

U'ashiniitcn  Puhl.r  Power  Nujipi* 
Sy-,lcm,  Docket  .\o.  S0-:j!i7.  Nii<  l.-.ir 
Project  No.  2,  Benton  County, 
Washington 

.     /X.'i-'  ot  app'.i  aticn  for  ani'  n'!:y^rt: 
Ariri!  1.  199:i 

Brief  descrij'ti(:i  cf  anuiulnu  nt:T\if 
amendment  modifies  the  Teclmir.d 
Spec:t:<ations  t-i  add  inservice 
;:.--pectiOn  requirements  for  rt:..(  lor 
( II  .,:nt  system  piping  in  atconl.ince 
v\  .:]■.  Generic  Let'er  88-01.  "NUC 
Pos-ion  on  l-ilergranular  Stress 
Corrosion  Crarkiiig  (IC.SCC)  in  DWK 
.-\usi.enitic  Stainless  Steel  Piping."  |:j 
addition,  the  ame.ndment  corrects  an 
ad:;- inistrative  error  in  a  TS  that 
references  a  trtble  listing  !iig!i'Iou 
pressure  interface  vulvt;  leakage 
pressure  monltius. 

Date  ofissuanie:  julv  28.  l<-'>J-i 

Effective  date:  30  davs  aftc-  the  d.itr 
nf  ivvuance. 

.Amendment  So  :  TtQ 

*^ar:lity  Operating  Licence  .Vi'  NPf- 
21  Ti'.e  amendment  revised  tl:e 
Tei  l:;iical  SperiflLatinns. 

Datf  of  initial  notice  in  Fedeia! 
Register  May  12.  1993  (58  FR  2«f)t.51 
The  Commissitm's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
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EvaluatioB  doted  July  28, 1994  Kc 
significant  hazards  consideraliczj 
comments  received:  No. 

Local  Public  Document  P.ccr:. 
hcaljon:  Richland  Public  Librajy  hi: 
Northgtle  Street,  Richland.  V.  oshir.p'cr. 
99352 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuctear 
Project  No.  2,  Benton  County. 
Washington 

Dote  of  application  for  on.tricmrr.: 
February  17.  1994,  suppleme.^ted  b*. 
letter  dated  May  13, 1994. 

Brief  description  ofamendmer.t  The 
amendment  changes  the  Technicc] 
Specifications  (TS)  10-year  hydro55b::c 
testing  requirements.  The  chajiges  {1  j 
add  a  special  test  exception  for  insert  ice 
leak  testing  and  hydrostatic  testing.  12 
add  a  new  minimum  reactor  vessel 
metal  pressure-temperature  cur\e  for 
less  than  or  equal  to  eight  effective  fuj. 
power  years,  and  (3)  delete  Table  B  3 
4.4.6-li  "Reactor  Vessel  Toughness.' 
&x>m  the  TS  bases. 

Date  of  issuance:  May  27.  1994 

Effective  date:  May  27,  1994 

Amendment  No.:  122 

Facility  Operating  License  \'o.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Ehte  of  initial  notice  in  Federal 
Register.  March  30,  1994  (59  FR  14902) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safely 
Evaluation  dated  May  27, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 

Wisconsin  Public  Service  Corporation. 
Docket  No.  50-305,  Kewaunee 
NuclearPower  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  application  for  amendment: 
December  1, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Kewaunee 
Nuclear  Power  Plant  (KNPP)  Technical 
Specifications  (TS)  by  incorporating 
technical  and  administrative  changes  to 
TS  3.10.  Control  Rod  and  Power 
Distribution  Limits.  The  changes 
eliminate  specifications  for  fuel  designs 
no  longer  used  at  Kewaunee,  specify 
required  actions  to  be  taken  upon 
exceeding  control  bank  insertion  limits, 
and  revise  the  Hmits  for  Departure  from 
Nucleate  Boiling  (DNB)  related 
parameters  to  assure  operation  within 
the  assumptions  of  the  Updated  Safety 
Analysis  Report  (USAR)  analyses. 

Date  of  issuance-  August  3, 1994 


Effective  date:  As  of  the  date  of 
jssuarce  to  be  implemented  within  30 
days  ■ 

Amtr.d:r.ent  No    110 

foCilAy  Operaiinc,  Lcense  Sc  DPR- 
•53  .Aimendme.nt  re\Jsed  the  Technicoj 
Specifications. 

Dote  of  initial  notice  m  Federal 
Regifler  Februarv  2,  1994  (59  FR  4949) 
The  Commission's  related  e'.aluaticn  o! 
".he  amend.menl  is  contained  m  a  Safety 
Evaiu2.l!on  dated  August  3,  1994.  No 
sjgnitcant  hazards  considtreticn 
comments  received:  No. 

Local  Public  Document  Room 
iOCGfiori  University  cf  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  543C1. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
[the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associatod  with  the  date 
the  amendment  was  nncded,  there  was 
not  tine  for  the  CommissifMi  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  publii;  to 
comment,  using  its  best  efforts  to  make 
available  to  the  pubhc  nutans  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcrilxid  as 


appropriate  ar^d  the  licensee  has  been 
informed  of  tie  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
exampie  in  deiatijig  or  shutdown  of  a 
nucif  &j  power  plant  cr  in  prevention  cl 
either  lesumpticn  of  operation  or  of 
incre&sp  m  power  cutput  up  to  the 
plajil  <•  licensed  power  level,  the 
Commifsion  may  not  have  had  an 
f-pporrunity  to  provide  for  public 
ccmrr,f  nt  on  its  no  significant  hazards 
contider?.ticn  determination.  In  such 
case,  the  Lcense  amendment  has  been 
issued  without  opportunity  for 
commersi.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Comsnission  may  provide  f.n 
opponunily  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated  In  either  event,  the  State  has 
been  consuited  by  telephone  whenevt-r 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as  • 
indicated. 

Unless  cjtherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safely 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  21 20  L 
Street,  NW.,  Washington,  DC  20355.  .uul 
at  the  local  public  document  room  for 
the  particular  facility  involved. 
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The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
September  16, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  fde  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
tnter\'ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
fiied  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NVV.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
taciiity  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  in»erven-.» 
I.-;  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  thf 
A,toauc  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Lloard  will  issue  a  notice  of  a  hearing  or 
^.a  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  th»'  . 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
t[ie  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
htigated  In  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  tliose  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
shDw  that  a  genuine  dispute  exists  with 
the  appiicant  on  a  material  issue  of  law 
or  fdct.  Contentions  shall  be  limited  to 
matters  v.-ithin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
provni.  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  v.i!!  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Hmitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  d:u!  Services  Branch,  or  mav 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Buildino 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 


petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubUcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 
Nontimely  fiUngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be  ' 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2  7l4(a)(lKiHv)and2.714(d> 

Commonwealth  Edison  Companv. 
Docket  Nos.  ST\  50-454  and  ST\  50- 
455.  Byron  Station.  Unit  .\os.  1  and  2. 
Ogle  County.  Illinois 

Date  of  application  tor  amprdricnts: 
August  2.  1994  ^ 

Brief  description  of  nmendnit^^^The 
amendments  revise  the  Technic^^ 
Specifications  by  adding  a  Footnote  that 
recognizes  that  through  the  end  of  cvcle 
6,  the  Unit  1.  loop  B  wide  range  hot  leg 
indication  at  the  remote  shutdown 
panel  is  inoperable. 

Date  of  issuance:  August  5.  1094 
Effective  date:  August  5,  1004 
Amendment  Xos.:  03  and  63 
Facility  Operating  Liceme  .Vo,.  NPF- 
37  and  .\TF-GG.  The  amendments 
rev  ised  tlie  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  siginificant 
hazards  consideration:  No.  The 
Com.mission's  related  evaludtion  of  the 
amendments,  finding  of  emergency 
circumstances,  and  fin,-il  determination 
of  no  significant  haza.-ds  considt-ration 
are  contained  in  a  Safetv  Evdiuaiion 
dated  August  5.  1994. 

Attorney  for  licensi^r:  Michael  I. 
.Miller,  Esquire:  Sidlovv:([id  Aitsti:i.  One 
First  National  Pliza.  Chicd^o.  IMinois 
60690 

Local  Public  Document  Hoom 
location:  Byron  Public  Library.  109  N. 
Franklin.  P  O  Box  4  14.  Bvron.  Illinois 
61010 

MRC  Project  Director  Robert  .A  Capra 
Dated  at  Rockv ;l!e.  M.tnl.iad.  tii;,  lOih  day 
of  August  1904. 

For  The  .Nuclear  Reg-jiatory  Commission 
Steven  A.  Varga, 

Director.  Di\.i>ion  cf  Rr'artor Prr.jfcts  ■  !  II 
Office  ofXuclear  Reactor  Rfgulution 
IDoc.  94-20006  Filed  8-15-94  8:45  ami 
BILUNG  CODE  7S90-01-F 
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ENVIRONMENTAL  PROTECTfOM 
AGENCY 

[FnL-505£V-9) 

Final  Report:  Principles  of 
Neurotoxicity  Risk  Assessfnen; 

agency:  U.S  hir.iKinii'crt.f!  Pr.i'.fi  boil 
Agenry 

ACTION;  r!;i;il  Diif/iiroent. 


SUMMARY:  Ti,-.-  L'.S  !-),>.  iru;^n:!>.-,i.:l 

Prote<,l!(«n  .V^<-r;i  v  <>  ]i'jl)!isi-.i'^g  ,) 

doctim-m!  f:ii:iticJ  FiniiJ  Ihport: 

Print  iplf.'-  C'i  A'f.'.'A  fij.v.'i  it\  /r'st 

AbSfss:.  f^ni.  v.  iii;  :?  ujs  prcji.-t^i'vi  h\  !iir^ 

VVorkii.v;  P;ift\  '^■■.  \'t'  jrotoxi,  '>i;n;y 

iiiidor  ;ht  ;iijsp!i."s  u?  "h"  Si.'v  ■jiMp.ut'c.-      fDroiul.itc  gm'ir.il  a'-Miiv.ji'inj's  ,ir>ii 


ovarviovv  of  principlos  <jf  ;ieiirn'i)\irity  2  5.4.  lj!i)iif>d  K«i;H))i-:rat!V('  Abiliiy 

risk  ass<>ssment,  -jnd  a  g<^no!al  S!im!)!a.'"y      '^  McihudK  for  A-s-Jt^sing  Huni^in 

The  draft  rt;po  -!  v^us  prepiirfitl  in  view  Kenrotox;!  .iy 

i-f  tJ'.o  dpt  ision-m.;kjri^g  {);!"»cf;sses 
ir.ji7(  ntly  Uhod  by  ni«;)y  rfgijlafory 
Hgmic.it's  ruLiiiiig  to  lieurs-ioyic  ity  risk 
;):-;sCsi!ii"i!t   It  is  iMii.:iiiit:«.i  thiit  fhe 
pr!B(  jpii's  rf!v:('-A-id  m  'Jiis  d';:'.inn  Mf 
v^  .;l  starve  as  the  ijasis  foi  uonsi^iDif 
ii-Ci!iatn!-v  ni'ii;oto>.i(  ity  guidrlincs  to  b<? 
iisi^ii  by  Fotif>raI  ;!gon(i'''s  to  in»-i>i  lht;ir 
ri'sp'  <  ti'.'e  !<>o!s).ii,ii-  n);!ii(l.)ff;   Tl'is 
ii<i!:u.'i!i'nl  i.s  not  riii'tiut  in  bi'  lisod  io 
)j''rfnf:!i  i!sk  assf;ssir!(;nt  rgrdoon  it 
i^'t  truiiionii  0!i(.'  appro:'!  ji  or  ^fr.-sli^j-v 
i  be  (l(j(.i!ninn!  nnii'vvs  !be,S(4'''ii(r  of 
ii(M|ru!o\ii,()!t)jjy  H:ul  .ilfcinptR  Io 


on  Ri^k  Assrssni'.ini  ofilic 
CooriJi.'ia'inf;  Coii'K  j]  forS.   'iu;!!. 
Eiigi'jri'rin^  and  ii;  ;);!o!.i-.,\  iFCH^rSi^TJ 
The  pi.  pOM'  ('f  !:i'i.  ripo.'-' 


prim.ipir.-,  I!;:il  (  o:dii  !,'.;d  Io  :;ii(.h 
.iPilPiii!  hcs  or  .sini'-ii;:!'.;'.  . 

'.''Jic  drafi  irporl  fi.is  i.T]dLii:o.n; 
;nlO:.)j:i!ii!>  ri;\'ii'vv  ion'   r  the    dmi,!  i>s 


;;rtici:l.ite  d  lirv.- id  ^lonr"-* •,•,)(     'oijv  ib.ti     oi  ilic  .SiJji 


s<,i('lli..--'t:.  i;;i.(>r.ji: .  h.dd  i;i<      '  .".o)i 
tiitiav  ai.ii  !i  dfriv  on  'dii^ 
tin(1(Tsta;iiiJPi;  to  g!'r:<'r;>!r  .;    i-    I's  of 
^«'ni;;;:i  pim' ipii^s  t!'  i!  (   )>'  i  ■'   i.-cd  lo 
I'stabb'.h  j;t.'dcb;v-s  foi  i'S' •  ,,■  ;  - 
nciinu..\ii  i;\  ;isl.-  ;■  is  :io!  "u   ..liii.f  ot 
tbi.s  n'lJ'T-  111  jiiov  ;  !•    -ptv  •■■    liivc.iivi's 
for  bow  iji'iiioi(f\!(  i?\  iis'i  .r»  :'■>  .':)''ii| 
slioiild  bt-  pirjorii.'d;.  ';  hi!  iii'i-n;  it!  ihi-- 
dociuiii-ii:  IS  to  providi'  !!,c  s;  ii'iiilic 
liasis.  lor  t!;r  d<'v.!-!ojHii  'mI  n;  .;    ivu>:\i 
strafi'f^v  *(.r  niiiroiii'.  I' ii\  i.^l 
;isst'ssii:ini. 

SUPPLEMENTARY  INFORMATION'    1  Ir- 

dni:ni,,i  i:!  I-  li.u'  p'miII  ol  I'n'  .•  i.nrbiiii'd 
(irorlsni  ■'  .i:.!,il  Si  i'Mil  ist- "iif   1  '.  i-.'d'T.d 
a^c'lli  ii's  i.^oniiiri.siiig  tl'ir  ;m!  !ti,! 
bitci.it;i!:it.y '"oiPi.Pi'ci' oil 
NiniroloN  ii.oinuv.  i :i(  i  idi;i'^,  Ih..  /'.•'••i:i  y 
tor  Toxii   .Siibsl.iiK  !-^  .md  Dimmsp 
l\(\L'i-.l' ■.  .  (  riiii  I  !.!'   !  I'i'd  .S.drly  ^i>id 
.Apn!;i'i!  \iil;;;;i]i;    (  ■  ;;Ii';  li.r  liioloL^ii  s 
b\  ..li..it:^,:.  ,.i  d  :<.     ;.  n  ii.  (  .  :iI.T  fn; 
Dil.,'  !■•   d':.!!;!!!!  ..,-.d  i^(■st^•n•!,h. 
(  1)11' l.ii;:'!  !';    d  ..  1  .'^.l^■ly  f  ■'iltimj'isnin. 
liri'JM'niri.;  n!  ,\y:  r  uitliri'.  ni'p.irtllK'llt 

1.1  D'icn^p.  l.'tiviroi!ii:t'ni;d  I'loli'i  iioii 

At;('ni  \'.  \''iliiiiM!  {  >ii!iT  l<ir     .- 
'I  iiM'  ■■'■'.  ;■!  .i!  \\<  ^,-:iv  h.  N.j!iiui;d 
bl'-d:  :-  ^  ■  1  li^vddi.  :-:.:!ioli:d  Inslllul«^ 


l.r  ()(.! 


;i.ii:il  r-., 


df  IV  .(!!<)  lli'^dih  ami 


N'.'illon.d  ToMcclii;',    i'ii,^!'.,:.i_ 

I  Ji'-t  .l-^  -ions  Wf.    i.i  id  !.!;d>-i  llh'- 

auspii  's  ui  ihc  VVnikii',;  1'  i;Vv  i':i 
N'rtiM'loxii  olo).;y  ol  llu-  .ShIk  ouiir.illci- 
(Mi  i<!isk  .'XsM^ssint'iit  id  llii;  r^-diTal 
( .ooidin,!!!!!;.;  ( "oiiiu  ii  Inr  ^i  '(uiii'. 
Idiginri'iii:;',.  ai'd   I'ci  hi.oliv-,    Thi-  dr.itl 
H'|ioit.  ,1  piodiii  t  id  till'  \Viiik:i;;',  I V  :  1  y 
on  *\'ri!rol;)\i'  ()lo;,y,  <  olllaii's  -.|\ 
1  haplrrs.  an  iiitr{)d!!i  Imn,  an  ovi  -.x;,  w 

(d  lllr  disi  i|)bni'  oi  lli'ii/otoMi  n|i)^\    .i 

.  ii'virw  of  iin'tbods  for  .isscssni)^  hiiM.ij'i 
iicuroloxii  ity,  a  nnimv  of  nu'tbiuis  for 
ass(»ssin;4  aid'iia!  ni-uroloMi  !!\'   an 


As>si  ssii'.iMi!  of  jY'csrrr  i'ubbi 

I  i)in;;n'!ris  n  i  idvcd  vvrn.'iiM-d  jo  ti,i! 
|iri']:a.- (i;i)P,  oi  iiic  fpiid  nnioil  liv  llif 

vWift  J  ,1L',  i'.il  i\   on   Ni'i'i  I  I'l  IX!(  I  iloL'V 

ili'iis;   ,'.  >■_  ".;  '!   •;  r'U 
Kiv)  Si'\!(iii, 

!>::'},  !•'!.  ( >tUi  >■<,',  ii:  o'.l'n  III--';::,  i, 

Idujil  Ri'poil:  I'risii  qdi  s  of  -, 

Xi'i|roioxit:i)bij;y  Risli  Ass!'s.st>ii-nl 

(  olj-lrpts 

)      IlJIll'.ilil.ljIJU 

i  .1    H.u  k:^ii limit 
\  .V.    I'lirj.ONO  nf  TIi;t  Ki.pori 
I.:'   <    I-  •      ■  o'Tliis  Kcpprl 
l.f.   I  '  .,!' Ill  .)!  This  KepoVr     , 
J  {]  I'lTvicw  of  Nt^un)li)xiri)Ii!^4y 
'J  I  s.  (ij)r  1)1  dii'  Poil)lijm 
J.  I   1 .  liiltridiii  tion 
2,1.2.  I'^x.implos  (d  N.TiiiiIi'Xii  ily  ;iiiil 

Im  iduiils  ol  Kx|)osiiii' 
i!.  I  :i   |-'fdi'ral  HrspmiM' 
Z  i.'f  1    1  irpij  iiiid  Dill.;  A<ilirnt'i':ii:.!)oi,~ 
.:;,  I    12   ()( (  iiUiiliijilitl  .S.id  iv  iiii.l  !  ir,>Jlli 

Adiniiir%frili(in 
. ,  l..l.:l.  •\.i1iun;d  lii':tilii|r  Im  (  ).  i     ii..iii)ii;il 

>).ili  ly  aii.MfiMltJ! 
2.1    (  -4    EliVilOniDcilIid  PlOltlrllOli  A}<rii<  y 
.'.I    l.Tj.  (io!!siiiiii;r  I'litiliii  t  S;)fi"ly 

Uoiiiini.ssioii  .  -■-'•. 

2  l..).(i.  A;.:;eiiiy  tor  )'oxl<  .■^-i.lf.fji'in -diitt 

|}is<>,iii;  Ki-'KisIry 
2  ;.  Uasii.Toxii  idojiii  m1  ('ou-vii'iKfi  iiii:  lor 

Ni'iiroloxii  ity 
2.  ;  1.  iJasli  'I'oMicolo^;!!:;!!  I'lim  ,|iii  s 
2.  l.l.  Hii'.ii.  Nt'iiriitoxii  ulogical  IVim  ijilcs  ■ 
'  2  i.  HH:,i<  N'riiidbiotoniiid  I'riiii.ip'i:s 
2   i  1.  Stpictlin;  of  die  Ncrvnii>  .''.ysft-!m 
2  )  2    Tr^iiisport  l'nK;(>ss«s 
2  \:.\  IiiMii.  Balniiie 
2.  ]  •),  NiiUiolraiisiiii'Miin 
2.  \.  i  ypi's  of  MIThcTs  oh  thr  Nrrvoiis 

Sysli.iii 
2.  ■).  Spi'Liai  (;ui:si(ii  rahoir- 
-:.|i.  I.  Siis(.t'|)til)li>  I'opiil.itioiis 

■.'.r>  :j  ido.'ii-nr.uii  :tnii  r,iM,.,i-N..ivi' 

li.i::^M-: 

^  .''i  -i    Mi'!.i!).)i:SIll 


3.1    InlroriiHlioo 

;j.2.  C.ii;i!i.-.i  Lv, dijrtiioii 

.1.2.1.  .\ei:rx)i<igii  iivajiialioii 

;12.2    Ni.';ir<i]is\(  iicilogind  Tcsiin^ 

X23  App"d(  af.i'ity  of  (diid.:al  Ml>1!ln,i^  lo 

N('i!ro1'.'.>jf.ol.-.-f;y  Risk  As'^Hssinciil 
^^.'^.  fiirrcvil  N(;i'!0:oxii:ity  'iV.sti.ij;  l^.li  ilh.(!.. 
.\..\.\.  N'.nir()l)i>h;iVKir;d  M"di()ds 
:t.3.1.].  ■).■.".!  H,!!t('r>ps 
-■■;.3-1.2.  liivi-sl!i;,iior-A!iiii:ni';SM-t!:l  Tf  t 

i^.!l;.Ti,'s 
.■i.3.1.:;,  (>.)ij)pi:;.  li..-.('(]  'ji'Sl.H:!!!i'ii:- 
:^.'^.2   \"ri:ri.j!hv  loUiau:  Mi'lhnils 

-  3.:-!  3   N''"iri)>  hi, m'(.ii  Methods 
3.:i.4.  i.'ni.'.^ii'.g  liiciiiiKjiic"; 
3.3.5.  Neurop;rihij!i).t..ii;  Miiilioiis  ■ 

■  3.3.li.  .Sr!!'-Ki-|)o:-t  Asscssii.ci!!  Mi  jl,,M^•- 
3.3(■..^  Mood  Si   ■;.  -.i  _ 
3.3.h.2.  I'.'r-'i',;,!ilv  S.  ..!i!s 

-  3.4    Aj)()ro.ji  111":  in  \< Diiiioxii  ily 

Assi.'s^sini'.nt 
WA.'i.  i;pidi'Uiiii!o;;ii,  ^illJd;>  ^ 
3.4.1.1.  t:i>si>  KcjiiKts 
3  4.1.2   (TO.-iS-Svr  Jinnal  .St:uiii;s 
3.4  1.3.  (::;s^'-(:-..|>lii)l  (Rclrnspi:'.;!iv:'j 

SVidi.s 
3  -l.P->    Pi.,.  I'.-i  ;;v:.  Ifnhorl,  !•,<!;;. iMi;.) 

.SHld'l'S 

.1  4.2   1  iii.li.  ,1  l.,il«j!al()ry  l'ix|)i)sii;i'  ."-.liidir^ 

-    3.4  ;■' 1  ^'l■■:•.;M'.l^.^^l(.  Aspi:i,ts 

3. 4. J  J.  I!i;;.i,'r,  .''liiiiiict  .Stilii  linn  i'.i.  !  us 
.i-4.2.it   l-.vpi .^■l:M■  (".on Hi! ion-  .iini  ( '.li   i  lii  ;il 

(.:!,issi.s 
3.4.2.4,  T-  r  .Ml  ;■-.., Is 

■3.4   ■:/\    l.''Vi\:<-\-< 

3.4  2  (,.  ;;.i,;i  ,il  1---m:-s 
~  3.5.  A'.s':'-'l;ir:s;  iiPl  )di.<.iiini.|i  n;  ,1 

fvii'.;i..:o\;l  \:\ 
'A.'.>  \     I  !"V~i-Mji;.i.'    ',11  I.lilii-.il.s  :' 

.l.r>.2    Mi:t|lil(.!ii|i:j;ii   I  liMj-  ..tV'r.nioris 
.t.li.  l;;siii;.s  in  Iliiill.ri  Ni'iiii)1).>  i;  i+tiv.y  I'.-si 

Mi'thod-i: 
3,(;.-l.  Kvsk  Assi;ssui!':'l  (;rili:n;i  In; 

Ni  lirohofiiivdi'iial  T'.-i  M.-ilimls- 

3  (i  r  I  .Si.p  :iivitv 

3.1 1  1   7    .S|  .11  ii :;  il  V 
3  1.   i  .■    l^'i.|i,ii)illly  .ii:ii  V.ihi'ily 
i  •'»  )    -i    I  liisi;  ftivipiiir  r 
•3.t).l.:>   .Vi  met  111  11- .A.  I.vily 
3.(>.2    (J'.IiOrliiitlSiil;  i.il.iii     III  h'r.k 
A'  •■i;ssia<!ill 
.    ).*>  2  1.  Mc(  lii.,.ii'.!i.^  ..{  Ai  liiiii 
.     3.<).2.2   Jixpor.ii.;.  \  ).ii,ilii>ii 

3,r).2.3   Tiliii>-I),  1-1  mil  11!  lilli;,  I- 
3(1.2.4.  ry^nit'i'li  I'.xni.si.ri  s 
■'■  fi  2.ij.i;irui'i-.iii..-.ili;li;y -MPi'  Imii vril:;,.l 
Ililli'n.'fK.cs 

3  l>  ,;  (>    \.'ri,ii:iiy  ii!  N'  iTi  niii''i,ivii  ii  ..f   ri-.i 

Ri     idlv 
111    f   !  ,rii!,s-;spi'L.M:s  i'j!(P,iiiol;itiii.| 
4    Mi  l!;iii!.  Ii)  AsMiss  Aiiiiii.il  Ni.'ii,--.  liiiMi  .i(y 

-  -!   1     l,ii.i.i!ri  !  -.11 

4  1    i     I'l.l;-  iii  .^:i:umI  Mi)iii:!s 

4  1  :    \'.ii;i!ilv  i>l  Aiiiiniil  Mndiils 

4  1..j   .'spi'i  i.i!  1  ;i  iiv.jdcnilinr.s  in  .,\iiiiii.il 

-    Moilids   - 

4    I   .3    i     .S'I'-i  I'liliiiii;  Popill.l'iDiis 

4  1   ■. ^   ill  sing  .Si  I'liiirio 

4.1.  i  ,,  (i'iiiT  i>ii..iins 

4.1.ii  ■)   .Sliilislu  .il  I  :(inMdi>r,,lioiis 

4.2,  I'li'icd  'I'rsliiij^  jii  N<;iii(ito>ii:f)liiv.,y 
4.2.1.  lApiMjf Test 

4  2  2.  Ilosinii  l<i'Hii!u.'ji 
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1.  Introduction 

1.1.  Background 

Over  the  years,  agencies  and  programs 
have  been  established  to  deal  with 
hazardous  substances,  with  a  focus  on 
deleterious  long-term  effects,  including 
noncancer  endpoints  such  as 
neurotoxicity  (Reiter,  1987).  Recent 
evidence  indicates  that  exposure  to 
neuroto.xic  agents  mav  constitute  a 
significant  health  problem  (WHO.  1986; 


4-4. 


4-5. 


OTA,  1990;  chapter  2).  Table  1-1  lists 
the  four  Federal  regulatorv  agencies 
with  authority  to  regulate  either 
exposure  to  or  use  of  chemicals  and  that 
require  data  reporting  on  assessment  of 
hazards.  Regulatory  bodies  van'  greatly 
in  their  mandate  to  require  approval  of 
chemicals  prior  to  entering  the 
marketplace  and  to  regulate  subsequent 
exposure  (Fisher,  1980)  (Table  1-2).  The 
Occupational  Safety  and  Health 
Administration  (OSHA)  cannot  require 
chemical  testing  by  the  manufacturer 
whereas  all  other  agencies  can.  Only  the 
Food  and  Drug  Administration  (FDA) 
and  the  Environmental  Protection 
Agency  (EPA)  have  authoritv  for 
premarketing  testing  of  chemicals  (i.e.. 
FDA  for  drugs  and  food  additives  and 
EPA  for  pesticides).  EPA  can,  under 
some  circumstances,  require  premarket 
testing  of  industrial  and  agricultural 
chemicals.  The  Consumer  Product 
Safety  Commission  (CPSC)  regulates  a 
number  of  consumer  products  including 
household  chemicals  and  fabric 
treatments.  Laws  administered  by  CPSC 
require  cautionary  labeling  on  all 
hazardous  household  products  whether 
the  hazard  is  based  on  acute  or  chronic 
effects.  These  laws  also  provide  the 
authority  to  ban  hazardous  products  and 
to  ask  for  data  in  support  of  product 
labeling. 


Table  l-l.— Major  Reguutory  Agemcies 


Agency 


Food  and  Drug  Administration  (FDA)  '. 

A  unit  of  the  Department  of  Health  and  Human  Services  with  authority 
over  the  regulation  of  medical  and  veterinary  drugs;  foods  and  food 
additives;  cosmetics. 

Occupational  Safety  and  Health  Administration  (OSHA) 

A  unit  of  the  Department  of  Labor  that  regulates  workplace  conditions 

Environmental  Protection  Agency  (EPA). 

Independent  agency  (i.e.,  not  part  of  a  Cabinet  department)-  admin- 
isters a  number  of  diverse  laws  concerned  with  human  health  and 
the  environment. 


Statute  and  sources  covered 


Consunwr  Product  Safety  Commission  (CPSC). 
Regulates  a  variety  of  consumer  products  including  household  chemi- 
cals and  fabriclreatments. 


Food,  Drug,  and  Cosmetics  Act  for  food  additives;  color  in  cosmetjcs- 
medical  devices;  animal  drugs  of  medical  and  feed  additives. 


Occupational  Safety  and  Health  Act  covers  toxic  chemicals  m  the 
workplace. 


Toxic  Substances  Control  Act  requires  premanulacture  evaluation  of 
all  new  chemicals  (other  than  foods,  food  additives  drugs  pes- 
ticides, alcohol,  tobacco);  allows  EPA  to  regulate  existing  chemical 
hazards  not  sufficiently  controlled  under  other  laws. 

Clean  Air  Act  requires  regulation  of  hazardous  air  pollutants. 

Federal  Water  Pollution  Control  Act  governs  toxic  water  pollutants. 

Safe  Drinking  Water  Act  covers  drinking  water  contaminants. 

Federal  Insecticide,  FungickJe,  and  Rodenticide  Act  covers  pesticides. 

Resource  Conservation  and  Recovery  Act  covers  hazardous  wastes. 

Marine  Protection  Research  and  Sanctuaries  Act  covers  ocean  dumo- 
ing. 

Federal  Hazardous  Substances  Act  covers  "toxic"  household  products. 
Consumer  Product  Safety  Act  covers  dangerous  consumer  products. 
Poison  Prevention  Packaging  Act  covers  packaging  of  dangerous  chil- 
dren's products. 

Lead-Based  Paint  Poison  Prevention  Act  covers  use  of  lead  paint  in 
federally  assisted  housing. 
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Table  1  •2.— Authorities  for  Toxicity  Testing 


Agency 


FDA 
EPA 


OSHA 

CPSC 


Law 


I 


Food,  Drug,  and  Cosmetics  Act 


Federal  Insecticide,  FLingi.j(de,  and 
Rodenticide  Act. 

Toxic  Substances  Control  Act 

Clean  Air  Act  „ 

Resource  Consen/ation  and  Recov- 
ery Act- 
Occupational  Safety  and  Health  Act  . 

Federal  Hazardous  Substances  Act  . 
Consumer  Product  Safety  Act 


Coverage 


Drugs  and  foods 

Food  additives  and 

cosmetics. 
Pesticides  

Industrial  chemicals  ., 

Air  pollutants 

Industj^ial  waste  

Occc'pationai  expo- 
sure. 
Consumer  ptoducts  .. 
Consumer  products  ... 


^  Can  require  testing  based  on  avallat)le  data. 

1.2.  Purpose  of  This  Report 

The  purpose  of  this  document  is  to: 
(1)  articulate  a  view  of  neurotoxicity 
that  scientists  generally  hold  in 
common  today  and  (2)  draw  upon  this 
understanding  to  compose,  as  was  done 
here  by  senior  scientists  from  a  number 
of  Federal  agencies,  a  series  of  general 
principles  that  can  be  used  to  establish 
general  guidelines  for  assessing 
neurotoxicity  risk.  It  is  not  the  intent  of 
this  report  to  provide  .specific  directives 
to  agencies  with  respect  to  their  own 
approach  for  neurotoxicity  risk 
assessment.  This  document  is  intcmlci 
to  provide  the  scientific  basis  for  ihi; 
development  of  a  cogent  strategy  for 
neurotoxlcology  risk  assessment  ns 
needed  by  each  agency. 

Because  of  present  gaps  in 
uniiorstanding,  the  principli!.s  contaimid 
in  this  document  are  based  on  the  b^st 
judgment  of  those  involved  in  writing 
this  document,  as  well  as  statements  of 
what  is  Ronerally  accepted  as  fact.  Th(!re 
has  been,  however,  an  attempt  to 
distinguish  where  possible  between  thti 
different  types  of  information  presented. 

The  principles  contained  in  this 
document  can  serve  as  the  basis  for 
consistent  regulatory  neurotoxirology 
guideUnes  that  the  Federal  agencies  can 
tailor  to  meet  the  requirements  of  the 
legislative  acts  they  are  charged  to 
implement.  This  document  should  \m} 
viewed  broadly  as  part  of  an  ongoing 
process  within  the  Federal  Ciovornnient 
to  periodically  update  and  rftvievv  the 
current  scientific  understanding  and 
regulatory  utility  of  neurotoxicity  risk 
assessment. 

This  document  is  the  result  of  die 
combined  efforts  of  senior  scientists 
from  the  following  Federal  health- 
related  units,  operating  under  the 
direction  of  the  Office  of  Science  and 
Technology  Policy  (OSTP): 


Authorities 


Premarketing 
approval 


AgoiKjy  for  Toxic  Subst.inres  and 

Disease  Registry  (ATSDR) 
Qniter  for  Biologies  Evaluation  and 

Resviarch  (CHER).  FDA 
Center  for  Drug  Evaluation  nrid  Rosoanh 

IGDER).  FDA 
Center  for  Food  Safety  and  Applied 

Nlitrition  (CFSAN),  FDA 
Confiumer  Product  Safety  Ooniniissiuii 
Department  of  Agriculture  (l)SDA) 
Department  of  Defense  (DoD) 
Environmental  Protection  Agmn.y 
Natitinal  Center  for  Toxicologw;;)! 

Research  (NCTR),  FDA 
National  Institutes  of  Htiallh  (N"!H) 
N.itinnal  Institute  for  Oi  rup.jiional 

Safety  and  Health 
Natiiinal  Toxicology  Program  (N TP) 

1.3.  Context  of  This  Rt'port 

This  ciocunient  was  prepared  i:i  light 
of  a  ilecisioa-making  process  used  by 
many  regulatory  agemies  pertaining  to 
the  asses.smeat  of  neurotnxii.ity  lisks 
p()sa<i  by  chemical  agents.  The  srientifir 
basis  for  such  assessment  can  ho  best 
understood  by  exainiiiinj;  th.-  dei  i.sion- 
inakiiig  process  in  some  detail. 

Risk  can  be  thought  of  as  being 
composed  of  two  aspec.ts,  eac.h  of  v.'liich 
(sm  be  addre.sse<l  by  scier.ce,  i.e.,  hazard 
and  exposure  assessment.  Althou;.]h 
other  definitions  have  been  used 
historically,  this  document  conforms  to 
present  usage.  Hazard  generally  refers  to 
the  tDxicity  of  a  substance  and  is 
deduced  from  a  wide  array  of  data, 
including  those  from  epidemiologiad 
.suidies  or  controlled  clinical  trials  in 
hunjans,  short-  and  long-term 
toxicological  studies  in  animals,  and 
studies  of  mechanistic  information  and 
stnicture-activity  relationships. 
Exposure  generally  refers  to  the  ai.iount 
of  a  substance  with  which  people  come 
in  cdntact.  The  risk  in  a  quantitative  risk 
assessment  is  estimated  by  considering 
the  CRsults  of  the  exposure  and  hazanl 


Testing  Ijy  marv 
ufacturer 


X 
X 

X 

X 

X 


Reporting  of 
data 


X 

X 
X 
X 


assessments.  As  either  the  hazard  or 
exposure  approaches  zero,  the  riskals<j 
approaches  zero. 

As  a  first  step  in  assessing  the 
iKHirotoxic  risk  associated  with  the  use 
of  a  particular  chemical  substance,  the 
qualitative  evidence  that  a  given 
chemical  substance  is  likely  to  be  a 
human  neurotoxicant  must  be 
evaluated.  In  this  step,  as  in  the  whole 
process,  a  nimiber  of  assumptions  and 
approximations  must  be  madp  in  ortler 
to  de.il  with  inherent  limitations  found 
in  the  existing  d.ita  bases.  Tli(>n, 
estimates  of  human  exposure  a-id 
distribution  of  exposures  likely  to  be 
enc  uiinterod  in  the  population  are 
made.  In  the  absence  of  do.se-rcspunso 
rnlationshins  in  humans,  one  or  inon* 
methods  for  estimating  the  dose- 
response  relationship  including  doses 
below  ihose  generally  used 
experimentally  must  also  be  evaluated. 
Finally,  tlic  exposure  asscs.sment  is 
combined  with  the  dose-rc^ponse 
relntionship  to  generate  an  estimate  of 
risk.  The  various  ways  in  which  the.se 
steps  are  conducted  and  combined  and 
their  attendant  uncertainties  constitute 
w!iat  is  generally  referred  to  as 
"neurotoxicity  risk  assessment." 

.Some  legislation  calls  for  artlon  in  liit; 
presence  of  any  risk.  Other  fonns  of 
legislation  use  the  concept  of 
unroa:;onai)le  risk,  defined  in  some  at:ts 
as  a  condition  in  which  the  risks 
outweigh  the  benefits.  A  spectrum  of 
regulatory  responses,  from  simply 
informing  the  public  of  a  risk  through 
restricted  use  to  a  complete  ban,  may  be 
available  to  bring  the  risks  and  benefits 
into  appropriate  balance. 

This  document  does  not  perfomi  a 
risk  assessment  nor  does  it  suggest  that 
one  method  of  neurotoxlcology  risk 
assessment  is  better  than  another. 
Rather,  it  atf(!mp!s  to  review  the  sc:ieni.o 


Federal  Rggiater  /  Vol  59.  Na  158  /  Wednesday,  August  17.  19S4  /  Notices 


42363 


of  chemical  neurotoxicology  and 
develops  from  this  review  a  set  of 
general  principles.  It  is  not  a 
CfHnprehMisive  review  nor  a  document 
written  for  the  lay  public;  this  document 
is  a  semitechnical  review  that  evaluates 
the  impact  of  scientific  findings  of  the 
last  decade  on  general  assumptions  or 
principles  important  to  risk  assessment. 
This  is  based  on  the  belief  that 
elucidation  of  the  basic  mechanisms 
imderl3nng  neurotoxicity  and  the 
identification  of  neurotoxic  agents  and 
conditions,  when  coupled  to  research 
aimed  at  identifying  and  characterizing 
the  problems  caused  by  such  agents, 
should  provide  the  best  scientific  bases 
for  making  sound  and  reasonable 
judgments.  These  overlapping 
approaches  to  evaluating  5ie  problems 
of  neurotoxicology  should  form  a  strong 
foundation  for  decision-making. 

1.4.  Content  of  This  Report 

Including  the  Introduction  (chapter 
1),  this  document  contains  six  chapters. 
Chapter  2  provides  an  overview  of  the 
discipline  of  neurotoxicology.  It  is 
important  to  understand  the  scope  of 
the  problem  as  it  relates  to 
neurotoxicology,  including:  (1) 
Definitions  of  neurotoxicity  and  adverse 
effect,  (2)  examples  of  neurotoxicity  and 
incidents  of  exposure,  and  (3)  Federal 
response  to  neurotoxicology.  Chapter  2 
also  discusses  the  basic  principles  of 
toxicology  that  apply  generally  to  the 
evaluation  of  neurotoxicity.  Issues  such 
as  dose,  exposure,  target  site,  and  the 
intended  use  of  the  chemical  are 
discussed,  as  are  principles  of 
pharmacodynamics,  chemical 
interactions,  and  the  concept  of 
threshold.  Chapter  2  also  lays  the 
neurobiological  basis  for  understanding 
how  and  where  chemicals  can  affect  the 
nervous  system  and  provides  examples 
of  such  chemical  types.  Finally,  chapter 
2  discusses  special  considerations  for 
neurotoxicology  includiiag  the  iAsue  of 
susceptible  populations,  the  blood  brain 
barrier,  and  the  hmited  capability  of  the 
nervous  system  to  repair  following 
chemical  insuh. 

Chapter  3  examines  methods  for 
assessing  human  neurotoxicity. 
Neurologic  evaluations, 
neurop^chological  testing,  and 
applica(»Kty  of  methods  used  in  dinical 
evaluations  and  case  studies  are 
discussed  in  this  chapter.  Epidemiologic 
study  designs,  endpoints.  and  methods 
are  also  discussed,  as  well  as  problems 
of  causa]  inference  and  applications  and 
limitations  of  epidemiologic  and  field 
study  metiiods  for  risk  assessment. 
Chapter  3  also  describes  human 
laboratory  exposure  studies,  including 
methods  for  assessing  neurobehavioral 


function,  self-report  methods  for 
assessing  suhjeclive  states,  and  a 
number  of  other  methodolc^K*!  issues. 
This  chapter  also  discusses  the 
ctRnparability  of  hiunan  and  animal 
laboratory  methods  and  special 
considerations  in  human  neurotoxicity 
assessments. 

Chapter  4  assesses  methods  for 
evaluating  animal  neurotoxicity. 
Discussed  in  this  chapter  is  the  role  that 
animal  models  play  in  the  assessment  of 
chemicals  for  neurotoxicity,  the  validity 
of  animal  models,  and  experimental 
design  considerations  in  animal 
neurotoxicologjcal  studies.  Also 
included  in  this  chapter  is  a  discussion 
of  tier-testing  approaches  in  chemical 
evaluations.  Specific  endpoints  used  in 
animal  neurotoxicological  studies  are 
also  discussed,  including  methods  fw 
neurobehavicM^l,  neurophysiological, 
neuroanatomical,  and  neurochemical 
assessments.  Developmental 
neurotoxicology  and  in  vitro 
neurotoxicology  are  also  described  in 
this  chapter. 

Chapter  5  of  this  document  discusses 
principles  of  neurotoxicity  risk 
assessment.  This  chapter  evaluates  the 
generic  assimiptions  in  neurotoxicity 
risk  assessment,  ending  with  a 
discussion  of  uncertainty  reduction  and 
.identification  of  knowledge  gaps. 

Chapter  6  is  a  general  summary  of  the 
material  presented  in  the  first  five 
chapters. 

2.  Overview  of  N'euroto.xicology 

2. 1 .  Scope  of  the  Problem    - 
2.1.1.  Introduction 

Chemicals  are  an  integral  part  of  our 
lives,  with  the  capacity  to  both  improve 
as  well  as  endanger  our  health.  The 
general  population  is  exposed  to 
chemicals  with  neurotoxic  properties  in 
air,  water,  foods,  cosmetics,  household 
products,  and  drugs  used 
therapeutically  or  ilhcitly.  Naturally 
occurring  neurotoxins,  such  as  fish  and 
plant  toxins,  present  other  hazards. 
fXiring  the  daily  life  of  an  ordinary 
person,  there  is  a  multitude  of 
exposures,  both  voluntary  and 
unintentional,  to  neuroactive 
substances.  Under  conditions  of 
muhiple  exposures,  identifying  the 
substance  responsible  for  an  adi'erse 
response  may  be  difficuh.  The  EPA's 
ini^entory  of  toxic  chemicals  is  greater 
than  65,000  and  increasing  yearly. 
Concerns  have  been  raised  about  the 
toxict^ica)  data  available  for  many 
compounds  used  commercially  (NRG, 
1984). 

It  is  not  known  how  nuny  chemicals 
are  neurotoxic  to  humans.  Howevvr, 
estimates  have  been  made  for  subsets  of 


substances.  A  large  percentage  of  the 
mon  than  500  registered  active 
pesticide  ingredients  are  neurotoxic  to 
varying  degrees.  Of  588  chemicals  listed 
by  the  American  Conference  of 
Government  and  Industrial  Hygienists 
(ACGIH),  167  affected  the  nervous 
system  orbehaviot  (Anger,  1984;  CDC, 
1986).  Using  a  generally  broad 
definition  of  neurotoxicity.  Anger 
(1990a)  estimated  that  of  the 
approximately  200  chemicals  to  which 
1  miUion  or  more  American  workers  are 
exposed,  more  than  one-third  may  have 
adverse  effects  on  the  nervous  system  at 
some  level  of  exposure.  Anger  (1984) 
also  recognized  neurotoxic  effects  as 
one  of  the  ten  leading  workplace 
disorders.  In  addition,  a  number  of 
therapeutic  substances,  including  some 
anticancer  and  antiviral  agents  and 
abused  drugs,  can  cause  adverse  or 
neurotoxicological  side  effects  (OTA. 
1990).  It  has  been  estimated  that  there 
is  inadequate  toxicological  information 
available  for  more  than  three-fourths  of 
the  12,860  chemicals  with  a  production 
volume  of  1  million  pounds  or  morf 
(NRC,  1984).  It  should  be  noted, 
however,  that  estimates  concerning  the 
number  of  neurotoxicants  vary  widely. 
O'Donoghue  (1989).  for  example, 
reported  that  of  488  compounds 
asses.sed  in  his  chemical  evaluation 
process,  only  2.7%  had  effects  on  the 
nervous  sytem. 

2.1.2.  Examples  of  Neurotoxicity  and 
Incidents  of  Exposure 

There  is  a  long-standing  history 
associating  certain  neurological  and 
psychiatric  disorders  to  exposure  to  a 
toxin  or  chemical  of  an  environmental 
origin  (OTA.  1990)  (Table  2-1).  Load  is 
one  of  the  earliest  examples  of  a 
neurotoxic  chemical  with  widesprpad 
exposure.  This  metal  is  widely 
distributed  with  mafor  sources  of 
inorganic  lead  including  industrial 
emissions,  lead-based  paints,  food, 
beverages,  and  the  burning  of  leaded 
gasolines.  Organic  lead  compounds 
such  as  tetraethyl  lead  have  been 
reported  to  produce  a  to.xic  psychosis 
(Cassells  and  Dodds.  1946).  If  exposure 
occurs  at  relatively  low  levels  during 
development,  lead  can  cause  a  variety  of 
neurobehavioral  problems,  learning 
disorders,  and  altered  mental 
development  (Bellinger  et  aU  1987; 
Needleman,  1990).  Over  the  years. 
Federal  Government  regulations  have 
been  developed  to  decrease  human 
exposure  to  lead,  and  as  a  goal  an 
intervention  level  of  10  ftg/dcl  whole 
blood  has  been  recommended  (CDC. 
1991).  Lead  exposure  in  the  United 
States  has  decreased  significantly 
during  the  last  several  years. 
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Table  a-l  .—Human  Neurotoxic  Exposures 


Year(s) 


370  B.C 

1st  century  A.D 

1837 

1924 


1930  ... 

igscs 

1932  ... 


1937  ... 
1946  ... 
1950'S 

1950's 
1950's 
1950's 


1956 
1956 
1959 
1960 
1964 
1968 

1969 
1969 

1971 

1971  , 

1972  , 
1973, 


1974-1975 

1976 


1977 

1979-1980 

1980's  


1981  

1983-84 

1985 


1987 
1988 
1989 

1991 


Location 


Greece 

Rome 

Scotland 

United  States  (New  Jer- 
sey). 

United  States  (South- 
east). 

Europe  

United  States  (Califor- 
nia). 

Soutti  Africa 

England 

Japan  (Mina- 

mata) 

France „ 

Morocco 

Guam 


Turkey  ... 
Japan  .... 
Morocco 

Iraq 

Japan  .... 
Japan  .... 


Japan  

United      States 

Mexico). 
United  States 


(New 


Iraq 

France 

United  States  (Ohio) 


United  States  (Virginia)  . 

United  States  (Texas)  .... 

United    States    (Califor- 
nia). 
United  States  (Texas)  .... 

United  States 


Spain 

United  States 


United  States  and  Can- 
ada. 

Canada  

India „ 

United  States 


Nigeria 


Substance 


Lead 

Lead 

Manganese  

Tetraethyl  lead 


Tri-o-cresylphosphate 
(TOGP). 

Apid 

Thalliurp 

TOCP  I 

Tetraettiyl  lead 

Methylrrercury  


Organotin  ... 
Manganese 
Cycad  


Hexach|orot)enzene 

Clioquino) 

TOCP 

Methylmercury  

Methylmercury  

PCBs „ 


n-Hexane 

Methylmercury 


Hexachlorophene 


Methylmercury  _ 

Hexachlorophene 

Methyl  n-butylketone  .. 


Chlordecone  (Keptone)  . 
Leptophos  (Phosvel) 


Dichloropropene  (Telone 

II). 
2-t-Butylazo-2-hydroxy- 

5-methylhexane 

(BHMH)  (Lucel-7). 
Methylphenyltetrahydro- 

pyridine  (MPTP). 

Toxic  oil  

Vitamin  B,, 


Aldicarb . 


Domoicacid 

TOCP 

L-tryptophan-containing 

products. 
Scopolotin 


Comments 


Lead  toxicity  recognized  in  mining  industry. 
Vapors  recognized  as  toxic. 
Chronic  manganese  poisoning  described. 
Workers  suffer  neurologic  symptoms. 

Chemical  contaminant  added  to  Ginger  Jake,  an  ateoholic  beverage 
substitute;  more  than  5,000  paralyzed,  20,000  to  100,000  affected. 

Dmg  containing  TOCP  causes  60  cases  of  neuropathy. 

Contaminated  barley  laced  with  thallium  sulfate  poisons  family,  caus- 
ing neurologk;  symptoms. 

Paralysis  develops  after  use  of  contaminated  cooking  oil. 

Neurologic  effects  observed  in  people  cleaning  gasoline  tanks. 

Fish  and  shellfish  contaminated  with  mercury  are  ingested,  causing 
neurotoxicity. 

Medication  (Stalinon)  containing  diethyltin  diiodide  results  in  poisoning. 

Miners  suffer  chronic  manganese  intoxication. 

Ingestion  of  plants  associate^  with  amyortrophic  lateral  sclerosis  and 
Parkinsorvjike  syndrome. 

Hexachlorobenzene  causes  poisoning. 

Drug  causes  neuropathy. 

Cooking  oil  contaminated  with  lubricating  oil  causes  poisoning. 

Mercury-treated  seed  grain  ciauses  neurotoxicity. 

Methylmercury  neurotoxicity. 

Polychlorinated  biphenyls  are  leaked  into  rice  oil.  causing 
neurotoxicity. 

Neuropathy  due  to  n-hexane  exposure. 

Fungicide-treated  grain  results  in  alkyl  mercury  poisoning. 

Hexachlorophene-containing  disinfectant  is  found  to  be  toxic  to  nerv- 
ous system. 

Methylmercury  used  as  fungicide  to  treat  seed  grain  causes  poisoning. 

Hexachlorophene  poisoning  of  children. 

Fabric  production  plant  employees  exposed  to  MnBK  solvent  suffer 
polyneuropathy. 

Chemical  plant  employees  exposed  to  insecticide  suffer  severe 
neurologic  problems. 

At  least  nine  employees  suffer  serious  neurologic  problems  after  expo- 
sure to  insecticide. 

People  hospitalized  after  exposure  to  pesticide. 

Employees  of  rhanufacturing  plant  experience  serious  neurologic  prot> 
lems. 

Impurity  in  synthesis  of  illicit  drug  causes  Parkinson's  disease-like  ef- 
fects. 

People  ingesting  toxic  substance  in  oil  suffer  severe  neuropathy. 

Excessive  intake,  causes  sensory  neuropathy,  numbness,  parathesia. 
and  motor  dysfunction. 

People  experience  neuromuscular  deficits  after  ingestion  of  contami- 
nated rnelons. 

Ingestion  of  mussels  contaminated  with  domoic  acid  causes  illnesses. 

Ingestion  of  adulterated  rapeseed  oil  cause  polyneuritis. 

Ingestion  of  a  chemical  contaminant  associated  with  the  manufacture 
of  L-tryptophan  results  in  eosinophilia-myalgia  syndrome. 

Natural  component  of  gari  caused  neuropathy  associated  with  optic  at- 
rophy and  ataxia. 


Mercury  compounds  are  potent 
neurotoxic  substances  and  have  caused 
a  number  of  human  poisonings,  with 
symptoms  of  vision,  speech,  and 
coordination  impainnents  (Chang. 
1980).  Erethism,  a  syndrome  with  such 
neurologic  features  as  tremor  and 
behavioral  symptoms  as  anxiety, 
irritability,  and  pathologic  shyness,  is 
seen  in  people  exposed  to  elemental 
mercury  (Bidstrup,  1964).  One  major 


incitk-nco  of  human  exposure  occurred 
in  the  mid-1950's  when  a  chemical 
plant  near  Minamata  Bay,  Japan, 
discharged  mercury  as  part  of  waste 
sludge.  An  epidemic  of  mercury 
poisoning  developed  when  the  local 
inhabitants  consumed  contaminated 
fish  and  shellfish.  Congenitally  affected 
children  displayed  a  progressive 
neurological  disturbance  resembling 
cerebral  palsy  and  manifested  other 


neurological  problems  as  well.  In  1971. 
an  epidemic  occurred  in  Iraq  from 
methylmercury  used  as  a  fungicide  to 
treat  grain  (OTA,  1990). 

Manganese  is  used  in  metal  alloys  and 
has  been  proposed  to  replace  lead  in 
gasoline.  It  is  an  essential  dietary 
substance  for  normal  body  functioning 
yet  parenteral  exposure  to  manganese 
can  be  neurotoxic,  producing  a 
dyskinetic  motor  syndrome  similar  to 
Parkinson's  disease  (Cook  et  al.,  1974). 
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Exposed  miners  in  several  countries 
have  suffered  from  "manganese 
madness"  characterized  by 
hallucinations,  emotional  instability, 
and  numerous  neurological  problems. 
Long-tarm  manganese  toxicity  produces 
muscle  rigidity  and  staggering  gait 
similar  to  that  seen  in  patients  with 
Parkinson's  disease  {Politis  et  ah,  1980). 

A  Parkinsonian-like  syndrome  was 
also  observed  in  people  who 
accidentally  ingested  l-melhyl-4- 
phenyI-l,2.3,6-tetrahydropyridine 
(MPT?)  (Langston  et  al.,  1983).  MPTP 
was  a  byproduct  cA  a  meperidine 
derivative  sold  illicitly  as  "synthetic 
heroin." 

Organic  solvents  are  encountered 
frequently  in  occupational  settings. 
Most  solvents  are  volatile,  i.e.,  they  can 
be  converted  from  a  liquid  to  a  gaseous 
state  and  readily  inhaled  by  the  worker. 
They  are  also  lipid  soluble  and  readily 
accumulate  in  tlife  fat  deposits  of  the  ' 
exposed  organism.  An  example  of  a 
solvent  exposure  in  humans  is  carbon 
disulfide.  Workers  exposed  to  high 
levels  of  this  solvent  were  found  to  have 
an  increased  frequency  of  depression 
and  suicide  (Seppalainen  and  Haltia, 
1980).  Furthermore,  repeated  exposure 
to  organic  solvents  is  suspected  of 
producing  chronic  encephalopathy. 
Workers  exposed  to  methyl-n-butyl 
ketone,  a  dye  solvent  and  cleaning 
agent,  displayed  peripheral  nervous 
system  neuropathy  involving 
degeneration  of  nerve  fibers  (Spencer 
and  Schaiunburg,  1980).  Solvpnfs 
including  ether,  ketones,  alcohols,  and 
various  combinations  are  commonly 
used  in  glues,  cements,  and  paints  and 
when  inhaled  can  be  neurotoxic. 
Repeated  abuse  of  such  solvents  can 
lead  to  permanent  neurological  effects 
due  to  severe  and  pennanent  loss  of 
nerve  cells  (OTA,  1990). 

Pesticides  are  one  of  the  most 
commonly  encountered  classes  of 
neurotoxic  substances.  These  can 
include  insecticides  (used  to  control 
insects),  fungicides  (for  blight  and 
mildew),  rodenticides  (for  rodents  such 
as  rats,  mice,  and  gophers),  and 
herbicides  (to  control  weeds).  Active 
ingredients  are  combined  with  so-called 
inert  substances  to  make  thousands  of 
different  pesticide  fonnulations. 
Workers  who  are  overexposed  to 
pesticides  may  display  obvious  signs  of 
poisoning,  including  tremors,  weakness, 
ataxia,  visual  disturbances,  and  shcvt- 
term  memory  loss  (Ecolnchon  and  Joy, 
1982).  Chlordecooe  exposure  results  in 
nervousness  and  tiemors  (Quukhi  et  al., 
1978).  Hie  organopho^^Hirous 
insecticides  have  neurotoxic  pn^ierties 
and  account  for  approximately  40 
percent  of  registeind  pesticides.  A 
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delayed  neurotoxicity  can  be  seen  as  a 
result  of  exposure  to  certain 
organophosphate  pesticides,  producing 
irreversible  loss  of  motor  function  and 
an  associated  neuropathology 
(Ecobichoo  and  Joy,  1982). 
Organ<^hosphate  and  carbamate 
insecticides  are  known  to  interfere  with 
a  specific  enzyme,  acetylcholinesterase 
(AChE)  (Davis  and  Richardson,  1980). 
Paralysis  has  also  been  reported 
following  consumption  of  nonpesticide 
organophosphate  products  surfi  as  tri-o- 
cresylphosphate  (TOCP). 

Neurotoxicities  in  humans,  domestic 
livestock,  and  poultry  associated  with 
fungal  toxins  (mycotoxins)  have  been 
well  documroted  (Kurata,  1990;  Aibara, 
1986;  Wylhe  and  Morehouse,  1978). 
Mycotoxins  not  only  have  a  negative 
economic  effect  on  animal  production, 
but  they  also  represent  a  definite  threat 
to  human  health.  Mycotoxins  occur  in 
forages,  field  crops,  and  grains  used  for 
livestock;  they  also  are  incorporated 
into  cereals,  grains,  and  grain-based 
products  used  for  human  consumption. 
Therefore,  human  exposure  may  occur 
either  through  direct  consumption  of 
these  products  or  secondarily  through 
consumption  of  meat,  milk,  or  eggs.  An 
example  of  human  exposiu^  to  fungal 
toxins  is  Claviceps  purpurea-  or  C. 
panpali-iniected  wheat,  barley,  and  oats 
used  for  bread  and  as  a  dietar>' 
supplement  for  livestock.  These  fungal 
toxins  are  notorious  for  producing  the 
gangrenous  and  convulsive  forms  of  the 
disease  known  as  "ergotism"  (Bove. 
1970).  These  fungi  are  in  the  family 
Clavidpitaceae  and  produce  a  group  of 
compounds  known  as  ergot  alkaloids, 
which  have  neurotropic,  uferotonic,  and 
vasoconstrictive  activities.  They  may  act 
as  dopamine  agonists  or  serotonin 
antagonists,  and  also  block  alpha- 
adrenergic  receptors.  Since  there  are 
numerous  naturally  occurring  ergot 
alkaloids,  this  represents  only  part  of 
their  pharmacopoeia  (Berde  and 
Schield.  1978).  These  alkaloids  are 
highly  toxic  and  cause  both  acute  and 
chronic  poisonings.  Although 
guidehnes  now  limit  the  amount  of 
Qovjceps-contaminated.  or  "ergot"- 
contaminafed,  grains,  these  compounds 
may  enter  human  food  sources  through 
secondar>'  mechanisms.  Other  fungi 
associated  with  ergot-like  syndromes  in 
livestock  include  Acremon'ium  lolii 
(Gallagher  et  al.,  1984)  and  A. 
coenophialum  (Thompson  and  Porter, 
1990). 

Cyclopiazonic  add  (CPA)  is  an  indole 
tetramic  acid  produced  by  Aspergillus 
flaws,  A.  oryzae.  PeniciUium 
cyclopium,  and  P.  comemberti.  This 
mycotoxin  is  suspected  of  causing 
"kodua  poisoning"  in  fainmns  who 


consiuned  kodo  millet  seed  in  India 
(Rao  and  Husain,  1985).  Fusarium 
moniUforme  is  a  common  fungal 
infection  in  com  (BaccKi  et  al.,  1992) 
and  directly  related  to  neurotoxic 
syndrome  in  horses  knowi  as  equine 
leukoencephalomalaisia  (I  LEM). 

Natural  plant  toxins  also  represent  a 
health  risk  to  both  livestock  and 
humans.  Movement  tovrard  limited  uses 
of  herbicides,  fungicides,  and  no-till 
agricultural  practices  increases  the 
possibility  of  noxious  weeds  and  weed 
seeds  being  incorporated  into  food 
products.  Ergot  alkaloids  also  are 
produced  by  morning  glories  [Ipomea 
violacea)  and  may  be  incorporated  i:i?o 
soybeans,  com,  peas,  etc.,  during 
harvest.  Export  regulations  limit 
morning  glory-contaminated  soybeans 
because  of  the  hallucinogenic  and  other 
effects  produced  by  ergot  alkaloids. 
Jimson  weed  (Datura  stramonium}. 
another  weed  incorporated  into 
agricultural  commodities,  produced 
scopolamine,  hyocyamine.  and  stropir.o. 
all  of  which  have  parasympatho!v?ic 
(anticholinergic)  activitlf^s. 

Recently,  an  outbreak  of  toxic 
encephalopathy  caused  by  eating 
mussels  contaminated  with  dorauic 
acid,  an  excitotoxin,  w,'!s  roporird  fP(  rl 
et  al..  1990). 

2.1.3.  Federal  Response 

In  the  United  States.  s'\ cral  .nj:fn< :i<«5:, 
including  EPA,  FDA.  OSHA,  CPSC. 
NIOSH,  and  ATSDR.  have  bren  given 
the  mandate  to  regulate  or  evalu.ito 
public  exposure  to  toxic  chemicals 
(Tilson,  1989). 

2.1.3.1.  Food  and  Drug  .Administration. 
The  FD.\  has  the  authority  to  regulate 
the  use  of  food  and  color  additivrs  as 
well  as  to  determine  whether  or  not 
various  foods  are  unsafe  for  human 
consumption  because  cf  adulteration  bv 
environmental  contaminants.  The 
manufacturer  must  supply  adequate 
data  to  establish  the  safety  of  the  food 
additives.  Before  marketing  approval, 
the  potential  toxicity  of  proposed  food 
and  color  additives  is  established  in  a 
battery  of  animal  toxicity  studies. 
During  all  of  these  studies,  clinical  signs 
of  to.xicity,  including  abnormal 
behavior,  are  monitored  and 
abnormalities  recorded.  At  the 
termination  of  these  studies,  tissues 
from  all  organs,  including  the  brain,  are 
sectioned  and  evaluated  for  both  gross 
and  histopathological  changes,  in 
addition  to  being  evaluated  for  their 
clinical  chemistry  and  hematology. 
None  of  the  routinely  required  tests  is 
specifically  designed  to  assess 
neurotoxicity.  If  neurotoxic  effects  are 
detected  during  any  of  the  standard 


42366 


Federal  Register  /  Vol.  59.  No.  158  /  Wednesday,  August  17,  1994  /  Notices 


toxicity  tests,  however,  they  must  be 
reported.  Specific  neurotoxicity  testing 
may  then  be  required.  The  FDA  is 
currently  revising  its  guidelines  for  the 
safety  assessment  of  direct  food  and 
color  additives  to  include  neurotoxicity 
as  a  routine  element  in  toxicological 
testing. 

The  FDA  is  also  authorized  to  regulate 
substances  in  food  considered  to  be 
poisonous  or  deleterious.  Unavoidable 
environmental  contaminants  in  food  fall 
into  this  categorj'.  The  FDA  determines 
a  level  at  which  the  risks  from 
realistically  possible  intakes  are 
negligible  or  acceptable.  Based  on  this 
risk  assessment,  an  action  level  or 
tolerance  is  established.  Once  the  action 
level  or  tolerance  is  formally 
established,  the  FDA  may  take 
appropriate  action  to  restrict  adulterated 
food  from  the  market  if  these  standards 
are  exceeded. 

The  FDA  is  responsible  for  assessing 
the  toxicity  of  human  therapeutic 
products.  Many  products  have  been 
shown  to  produce  adverse  effects  on  the 
nnrvous  system  at  standard  therapeutic 
doses  as  well  as  at  higher  dosos.  Before 
ma-keting  approval  is  given,  the  toxicity 
of  potential  new  produces  is  assessed.  A 
battery  of  animal  toxicity  study 
parameters  relevant  to  the  nervous 
system,  including  gross  behavioral 
observation  and  gross  and 
histopathological  examination  of  the 
nervous  tissue,  are  evaluated.  This 
information  is  used  to  help  guide  tlin 
sur\'eillance  of  human  subjects  for 
adverse  effects  that  are  assessed  during 
clinical  trials. 

2.1.3.2.  Occupational  Safety  and  Health 
Administration. 

OSHA  has  been  given  the 
responsibility  to  ensure  that  the  working 
environment  is  a  safe  and  healthy  place 
of  employment.  In  the  early  197d's, 
GSH.A  adopted  the  existing  Federal 
standards,  most  of  which  were 
developed  under  the  VValsh-Hoalv  Act 
(inrludins  the  1968  ACGIH  Threshold 
Limit  Values),  and  approximately  20 
consensus  standards  of  the  American 
National  vStandards  Institute  (.ANSI)  as 
Permissible  Exposure  Limits  (PELs).  Of 
the  393  remaining  original  PELs,  145 
were  set  in  part  to  protect  the  individual 
from  neurotoxic  effects. 

Since  the  adoption  of  the  initial 
standards,  OSHA  has  issued  new  or 
revised  health  standards  or  work 
practices  for  23  substances.  Of  these,  the 
one  concerning  lead  was  based  in  part 
on  nervous  system  effects.  Four  other 
compounds,  inorganic  arsenic, 
acrylonitrile.  ethylene  oxide,  and  1 ,2- 
dibromo-3-chloropropane,  were  cited  as 
causing  various  disturbances  in  the 


nervous  system,  but  the  standards  for 
these  were  based  primarily  on 
carcinogenic  effects. 

hi  1989,  OSHA  updated  428  exposure 
limits  for  air  contaminants.  Of  these,  25 
substances  were  categorized  by  OSHA 
as  "substances  for  which  limits  are 
based  on  avoidance  of  neuropathic 
effects."  In  addition,  24  substances  were 
uicluded  in  the  category  "substances  for 
which  limits  are  based  on  avoidance  of 
narcosis."  However,  OSHA  stated  that 
the  categorization  was  intended  as  a  tool 
to  manage  the  large  number  of 
substances  being  regulated  and  not  to 
imply  that  the  category  selected 
identified  the  most  sensitive  or  the 
exclusive  adverse  health  effects  of  that 
substance.. 

2.1.3.3.  National  Institute  for 
Occupational  Safety  and  Health. 

The  Occupational  Safety  and  Health 
Act  *tablished  NIOSH  as  a  Public 
Health  Service  (PHS)  agency  to  develop 
and  recommend  criteria  for  prevention 
of  disease  and  hazardous  conditions  in 
the  workplace.  NIOSH  also  performs 
research  on  occupational  health  issues 
and  conducts  worksite  evaluations  of 
suspected  hazards.  OSHA  and  the  Mine 
Safety  and  Health  Administration 
(MSH'A)  use  NIOSH  recommendations 
in  the  promulgation  of  new  or  revised 
health  and  safety  standards. 

In  establishing  recommended 
exposure  limits  (RELs)  for  chemicals, 
NIOSH  examines  all  relevant  scientific 
information  about  a  given  compound 
and  attempts  to  identify  exposure  limits 
that  will  protect  all  workers  from 
adverse  effects.  NIOSH  has 
recoiUmended  standards  for 
approximately  644  chemicals  or  classes 
of  chemicals.  For  214  (33  percent)  of 
these,  neurotoxicity  was  cited  as  a 
health  effect  considered  when 
formulating  the  REL  (NIOSH,  1992). 

2.1.3.4.  Environmental  Protection 
Agency- 

The  Toxic  Substances  Control  Act 
(TSCA)  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
provide  the  legislative  authority  for  EPA 
to  require  data  collection  for  premarket 
approval  of  chemicals.  Under  section  5 
of  TSCA.  after  a  manufacturer  has 
notified  EPA  of  its  plans  to  produce  a 
"new'.'  chemical  that  has  not  yet  been 
listed  on  the  inventory,  EPA  has  the 
responsibility  to  assess  possible  health 
hazards.  Potential  neurotoxicity  is 
included  in  the  health  hazards 
assessment.  If  there  are  reasons  to 
suspect  neurotoxicologic  effects  (e.g., 
from  structure-activity  analysis, 
information  in  the  literature,  or  data 
submitted  by  the  manufacturer),  EPA 


can  issue  a  test  rule  requiring  the 
manufacturer  to  develop  data  directed 
toward  these  effects.  At  the  same  time, 
EPA  can  restrict  the  chemical  or 
prohibit  it  entirely  from  entering 
commerce  until  the  required  data  are 
submitted  and  reviewed.  In  addition,  for 
"old"  chemicals  (under  section  4  of 
TSCA),  if  EPA  suspects  neurotoxicity,  a 
test  rule  would  be  the  mechanism  used 
for  obtaining  the  data.  Many  other 
statutes  provide  authority  to  regulate 
chemicals  through  the  setting  of 
standards,  including  the  Clean  Air  Act, 
Clean  Water  Act,  and  Safe  Drinking 
Water  Act. 

Neurotoxicity  is  recognized  as  a 
health  effect  of  concern  under  FiFRA, 
and  there  are  neurotoxicity  testing 
requirements  for  premarketing 
submission  of  data  to  EPA  for 
registration  of  a  pesticide  under  FIFRA. 

2.1.3.5.  Consimier  Product  Safety 
Commission. 

The  CPSC  is  an  independent  Federal 
regulatory  agency  with  jurisdiction  over 
most  consumer  products.  Most  chemical 
hazards  are  regulated  under  the  Federal 
Hazardous  Substances  Act  (FHSA) 
administered  by  CPSC.  The  FHSA 
requires  appropriate  cautionary  labeling 
on  all  hazardous  household  products  . 
(hazards  include  chronic  toxicity  such 
as  neurotoxicity).  While  the  FHSA  does 
not  require  premarket  registration,  a 
manufacturer  is  required  to  assess  the 
hazards  of  a  product  prior  to  marketing 
and  assure  that  it  is  labeled  with  all 
necessary  cautionary  information.  The 
FHSA  also  bans  children's  products  that 
are  hazardous  and  provides  the  CPSC 
with  the  authority  to  ban  other 
hazardous  products. 

2.1.3.6.  Agency  for  Toxic  Substances 
and  Disease  Registry. 

ATSDR  has  a  mission  to  prevent  or 
mitigate  adverse  effects  to  both  human 
health  and  the  quality  of  life  resulting 
from  exposure  to  hazardous  substances 
in  the  environment.  The  ATSDK 
publishes  a  National  Priority  List  (NPL) 
of  hazardous  substances  ^hat  are  found 
at  National  Priority  Waste  Sites.  The 
order  of  priority  is  based  on  an 
algorithm,  taking  into  consideration 
frequency  with  which  substances  are 
found  at  NPL  sites,  toxicity,  and 
potential  for  human  exposure;  this  list 
is  reranked  on  a  yearly  basis.  So  far,  129 
toxicological  profiles  have  been 
developed  for  the  priority  hazardous 
substances,  and  92  substances  have  a 
profile  with  a  neurological  health  effect 
endpoint  (HAZDAT,  1992). 
Neurotoxicity  has  been  selected  by  the 
ATSDR  to  be  one  of  the  seven  high- 
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priority  health  conditions  resulting  from 
exposure  to  environmental  toxicants. 

2.2.  Basic  Toxicological  Considerations 
for  Neurotoxicity 

2.2.1.  Basic  Toxicological  Principles 

A  chemical  must  enter  the  body, 
reach  the  tissue  target  site(s),  and  be 
maintained  at  a  sufficient  concentration 
for  a  period  of  time  in  order  for  an 
adverse  effect  to  occur.  Not  all 
chemicals  have  the  same  level  of 
toxicity;  some  may  be  very  toxic  in 
small  amounts  while  others  may  have 
little  effect  even  at  extremely  high 
amoimts.  Thus,  the  dose-response 
relationship  is  a  major  concept  in 
determining  the  toxicity  of  a  specific 
substance.  Other  factors  in  determining 
toxicity  include  the  physical  and 
chemical  properties  of  the  substance, 
the  route  and  level  of  exposure,  the 
susceptibihty  of  the  target  tissue,  and 
the  health,  gender,  and  age  of  the 
exposed  individual. 

Once  the  toxic  substance  has  entered 
the  body,  usually  through  the  lungs 
(inhalation),  the  skin  (absorption),  or  the 
gastrointestinal  tract  (ingestion),  it  is 
partitioned  into  various  body  tissues 
where  it  can  act  on  its  target  sites.  The 
substance  is  eliminated  from  the 
bloodstream  by  the  process  of 
accumulation  into  the  various  sites  in 
the  body,  with  the  liver  and  kidney 
being  major  sites  of  accumulation  of 
toxic  substances.  This  is  thought  to  br- 
associated  with  these  organs'  large 
blood  capacity  and  major  role  in 
elimination  of  substances  from  the 
body.  Lipophilic  chemicals  accumuKite 
in  lipid-rich  areas  of  the  body  and 
prp.sent  a  significant  potential  problem 
for  the  nervous  system.  The  nervous 
system  is  unique  in  its  high  percentage 
content  of  lipid  (50  percent  of  dry 
weight)  and  may  be  particularly 
vulnerable  to  such  chemicals,  the  site 
or  sites  of  accumulation  for  a  specific 
toxic  substance  may  or  may  not  be  the 
primary'  sites  of  action.  Examples 
include  two  known  neurotoxicants, 
carbon  monoxide  in  the  red  blood  cells 
and  lead  in  the  bone.  It  must  be  noted 
that  some  substances  are  not  distributed 
throughout  the  body,  partially  as  a 
function  of  their  insolubility,  polarity, 
or  molecular  weight. 

The  effect  that  a  substance  has  will 
generally  depend  on  the  body  burden  or 
level  in  the  tissue  and  duration  of 
exposure.  The  time  course  of  the  levels 
is  determined  by  several  factors, 
including  the  amount  at  time  of 
exposure,  duration  of  exposure,  and 
metabolic  fate  of  the  chemical.  The 
study  of  such  metabolic  processes, 
pharmacokinetics,  has  demonstrated 


complex  patterns  in  the  absorption, 
distribution,  possible  biotransformation, 
and  elimination  of  various  substances 
(Klaassen,  1980). 

Many  substances  are  removed  by  the 
kidney  and  excreted  through  the  lirine. 
The  liver  can  detoxify  substances  like 
organic  lead,  which  are  excreted  from 
the  Hver  into  the  bile  and  then  the  small 
intestines,  bypassing  the  blood  and 
kidney.  Lipophilic  toxic  substances  are 
primarily  removed  from  the  body 
through  feces  and  bile,  and  water- 
soluble  metabolites  are  removed  in  the 
urine,  through  the  skin,  and  through 
expiration  into  the  air. 
Biotransformation  is  a  biochemical 
process  that  converts  a  substance  into  a 
different  chemical  compound,  allowing 
it  to  be  excreted  more  easily.  Substances 
are  more  easily  removed  if  they  are 
biotransformed  into  a  more  hydrophilic 
compound.  Biotransformation  can  either 
aid  in  the  detoxification  of  a  substance 
or  produce  a  more  toxic  metabolite. 
Therefore,  the  original  substance  may 
not  be  the  substance  that  is  producing 
the  toxicity  on  the  nervous  system  or 
any  other  system.  Thus,  several  factors 
must  be  taken  into  consideration  when 
evaluating  the  potential  neurotoxicity  of 
a  chemical.  They  include  the 
pharmacokinetics  of  the  parent 
compound,  the  target  tissue 
concentrations  of  the  parent  chonncal  or 
its  bioactivated  proximate  toxicant,  the 
uptake  kinetics  of  the  parent  che.niical 
or  metabolite  into  the  cell  and/or 
membrane  interactions,  and  the 
interaction  of  the  chemical  or  met.iholite 
with  presumed  receptor  sites. 

2.2.2.  Basic  Neurofoxicological 
Principles 

Neurotoxicity  can  be  manifest  iis  a 
structural  or  functional  adverse 
response  of  the  nervous  system  to  a 
chemical,  biological,  or  phvsical  agent 
(Tilson,  1990b).  It  is  a  function  of  both 
the  property  of  the  agent  and  a  propprtv 
of  the  nervous  system  itself. 
Neurotoxicity  refers  broadly  to  the 
adverse  neural  responses  following 
exposure  to  chemical  or  physical  agents 
(e.g.,  radiation)  (Tilson.  1090b).  .Adverse 
effects  include  any  change  that 
diminishes  the  abiHty  to  survive, 
reproduce,  or  adapt  to  the  environment. 
Neuroactive  substances  may  also  impair 
health  indirectJy  by  altering  behavior  in 
such  a  way  that  safety  is  decreased  in 
the  performance  of  numerous  activities. 
Toxicity  can  occur  at  any  time  in  the  life 
cycle,  from  conception  through 
senescence,  and  its  manifestations  can 
change  with  age.  The  range  of  responses 
can  vary  from  temporary  responses 
following  acute  exposures  to  delayed 
responses  following  acute  or  chronic 


exposure  to  persistent  responses. 
Neurotoxicity  may  or  may  not  be 
reversible  following  cessation  of 
exposure.  The  responses  may  be  g-'aded 
from  transient  to  fatal  and  there  ma',  te 
different  responses  to  the  same 
neurotoxicant  at  different  dose  le\  els 
but  similar  responses  to  exposure  to 
different  agents.  Displays  of  a 
neurotoxic  response  may  be  progn  >si\e 
in  nature,  with  small  deficits  occurring 
early  in  exposure  and  developing  to 
become  more  severe  over  time. 
Expression  of  neurotoxicity  can 
encompass  multiple  levels  of 
organization  and  complexity  inclucijng 
structural,  biochemical,  physiolcigical. 
and  behavioral  measurements. 

Caution  must  be  exercised  in  labeling 
a  substance  neurotoxic.  The  intended 
use  and  effect  of  the  chemical,  the  duse. 
exposure  S(,enario  and  whether  or  Ji.i) 
the  chemicalacts  directly  or  indire*  t!y 
on  the  nervous  system,  must  be  takon 
into  consideration.  A  substance  th.ii 
may  be  neurotoxic  at  a  high 
concentration  may  be  saf  ?  and 
beneficial  at  a  lower  conLentration.  For 
example,  vitamin  A,  vita.min  B6.  an- 
required  in  the  diet  in  trace  amou.nts. 
yet  all  result  in  neurotoxicity  when 
consumed  in  large  qudii'ities. 
Pharmaceulif.al  agents  may  also  ha\  ■• 
adverse  effw  ts  at  high  rose  levels  or 
where  the  he.-icficial  eff    ts  outwt  -'.^h 
the  adverse  side  effects.  Forexam;;Ic, 
antipsychollc:  drugs  ha\e  allowed  !!i,i!i\ 
people  sulToring  from  si  hizophrcnia  to 
lead  relati\.'!y  normal  lives;  howovi  r. 
(  hronic  prescribed  use  of  some  of  ihe^i* 
drugs  may  r.  suit  in  severe  tardive 
dyskinesia  (haracterized  by  invottint.iry 
movements  of  the  face,  tongue,  ami 
liinljs.  Other  examples  include  lox.i 
neuropathies  induced  bv 
ch.!mother::prutic  agents  like  cis- 
platinum,  toxic  anticholinergic  cffi  Us  uJ 
high  doses  of  tricyclic  antideprcss.ir.Is. 
disabling  movement  disorders  in 
j)atients  treated  with  a,iti  i''arkins();.:.;n 
agents  and  :r..:)or  tranqi;;i:zers,  and    _ 
hearing  loss  and  balaui  e  disruption 
triggered  by  (  ertain  antibacterials 
(Sterman  and  .Schaumbu.'-g,  1980).  l)r  j;js 
of  abuse  sui  h  as  ethano!  also  have 
neurotoxic  potential.  Opiates  suth  as 
heroin  may  lead  to  dependence,  uhich 
is  considered  to  be  a  long-term  ad\  n'se 
alteration  of  nervous  s\  stem 
functioning.  Simultaneous  exposL"-f  to 
drugs  or  toxic  agents  may  produce  l.»xic 
interactions  either  in  the  environ.-i.ent 
or  occupational  settings.  For  example, 
exposure  to  noise  and  certain  antibiotics 
can  exacerbate  the  loss  of  hearing 
function  (Bojttcheret  al.,  1987;  Li.n. 
1986;  Bhattacharyya  and  Dayal,  T'.'-i-i! 

The  ner\  ous  system  is  a  highly 
complex  and  integrated  organ.  It  is 
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possible  that  nonlinear  dose-response 
relationships  or  a  threshold  effect  could 
exist  for  some  agents.  It  has  been 
hypothesized  that  the  nervous  system 
has  a  reserve  capacity  that  masks  subtle 
damage  and  any  exposure  that  does  not 
overcome  this  reserve  capacity  may  not 
reach  the  threshold  and  no  observable 
impairment  will  be  evident  (Tilson  and 
Mitchell,  1983).  However,  the  functional 
reserve  may  be  depleted  over  time  and 
the  manifestations  of  toxicity  may  be 
delayed  in  relationship  to  the  exposure. 
The  reserve  may  be  depleted  by  a 
number  of  factors  including  aging, 
stress,  or  chronic  exposure  to  an 
environmental  insult,  in  which  case 
functioning  will  eventually  be  impaired 
and  toxicity  will  become  apparent.  If  a 
number  of  events  occur  simultaneously, 
the  response  is  progressive  in  nature,  or 
there  is  a  long  latency  between  exposure 
and  manifestation  of  toxicity,  the 
identification  of  a  single  cause  of  the 
functional  impairment  may  not  be 
possible. 

2.3.  Basic  Neurobiological  Principles 

2.3.1.  Structure  of  the  Ner\ous  System 

The  nervous  system  is  composed  of 
two  parts:  the  central  nervous  system 
(CNS)  and  the  peripheral  ner\'ous 
system  (PNS)  (Spencer  and 
Schaumburg,  1980).  Within  the  nervous 
system,  there  exist  predcimiuantly  two 
general  types  of  cells — nerve  cells 
(neurons)  and  glial  cells.  Neurons  have 
many  of  the  same  structures  found  in 
c!very  cell  of  the  body;  they  are  unique, 
however,  in  that  they  have  axons  and 
dendrites,  extensions  of  the  neuron 
HJong  which  nerve  impulses  travol.  The 
structure  of  the  neuron  consists  of  a  cell 
body,  10  to  100  jun  in  dianioter. 
containing  a  nucleus  and  ornanelles  for 
the  synthesis  of  various  con'ponents 
necessary  for  the  cell's  functioning.  «;.g.. 
proteins  and  lipids.  There  <^K  numerous 
branch  patterns  of  ehinRatod  processes, 
tilt*  dendrites,  that  emanate  from  the  cell 
body  and  increase  the  nnuruiml  surf.ice 
iiKM  available  to  recefve  inputs  from 
Hther  sources.  Neurons  ( oninumicate 
with  each  other  by  releosini;  f.ht^ruical 
signals  onto  spetifif:  surfat  e  regions, 
rec;epfnrs,  of  the  other  neuron.  The  axon 
is  a  process  spccinli/od  for  the 
<:i)nduc:tit)n  of  nerve  impul.si^s  avv^tv 
iVom  the  cell  toward  the  feriiun;il 
synapses  and  eventually  toward  other 
1  (dls  (neurons,  mu.'>rlr  rolls,  or  o\.mi\ 

(.ell.s). 

Neurons  are  responsible  fo.  the 
ii-c  eption.  integration,  traiismissiou.  and 
storage  of  information  (Raiiie,  1989). 
(Certain  nerve  cells  are  specialized  to 
r-spond  to  particular  stimuli.  For 
»A.unple,  chemoreceptors  in  the  mouth 


and  nose  send  information  about  taste 
and  smell  to  the  brain.  Cutaneous 
receptors  in  the  skin  are  involved  in  the 
sensation  of  pressure,  pain,  heat,  cold, 
and  touch.  In  the  retina,  the  rods  and 
cones  sense  light.  In  general,  the  length 
of  the  axon  is  tens  to  thousands  of  times 
greater  than  the  cell  body  diameter.  For 
example,  the  cell  body  whose  processes 
innervate  the  muscles  in  the  human  foot 
is  found  in  the  spinal  cord  at  the  level 
of  the  middle  back.  The  axons  of  these 
cells  are  more  than  a  meter  in  length. 
Many,  but  not  all,  axons  are  surrounded 
by  the  layers  of  membrane  from  the 
cytoplasmic  process  of  glial  cells.  These 
layers  are  called  myelin  sheaths  and  are 
composed  mostly  of  lipid.  In  the  PNS, 
the  myelin  sheaths  are  formed  by 
Schwaim  cells,  while  in  the  CNS  the 
sheaths  are  formed  by  the 
oligodendroglia.  The  myelin  sheath 
formed  by  one  glial  ceil  covers  only  a 
short  length  of  the  axon.  The  entire 
length  of  the  axon  is  ensheathed  in 
myelin  by  numerous  glial  ceils.  Between 
adjacent  glial  sheaths,  a  very  short 
length  of  bare  axon  exists  called  the 
node  of  Ranvier.  In  unmyelinated  axons, 
a  nerve  impulse  must  travel  in  a 
continuous  fashion  down  the  entire 
length  of  the  nerve.  The  presence  of 
myelin  accelerates  the  nerve  impulse  by 
u^to  100  times  by  allowing  the  impul.se 
to  jump  from  one  node  to  the  next  in  a 
pr(K:e$s  called  "saltatory  conduction." 

Tho  nerve  cells  of  the  PNS  are 
generally  found  in  aggregates  called 
gangliii.  The  brain  and  spinal  cortl  make 
up  the  CNS  and  the  mnirons  are 
segrej»iitod  into  functionally  related 
aggregates  called  nuclei.  They 
syuthrsize  and  .secrete 
ncHinitrarisuiitters,  which  are 
spef  ialized  cliemical  messengers  that 
iutnrart  with  receptors  of  olherneurons 
in  tht.'communicution  process.  Various 
nuc:lei  together  with  tho  interconnecting 
bundirs  of  dxoual  fibers  are  functionally 
rrlritt'ii  to  one  another  to  form  higiier 
levi;ls  of  organization  called  systems. 
For  example,  there  is  tho  rpotor  system, 
the  visual  system,  and  the  limbic 
system.  .At  the  t)ase  of  the  brain,  several 
snuill  nuclei  in  the  hypothalamus  form 
the  nouroenddcrini!  system,  which  plays 
a  cr!ti«;al  roh;  in  the  control  of  the 
liodv'f;  endocrine  (hnrmone-sijcreting) 
glands.  Nerve  cells  in  tho  hypothalaiiujs 
s.!(:retr  chomicJil  messengers  iiito  ;\  short 
loop  of  blood  ves.sels  that  carries  the 
messengers  to  the  pituitar\  gland  which. 
in  turn,  releases  (heniical  messengers 
into  the  general  cirr  niatinn.  These 
pituitJiry  messengers  regulate  other 
gl.inds  (e.g..  the  thymus  and  the 
gonads).  The  entire  svstem  maintains  a 


state  of  optimal  physiological  function 
for  all  of  the  body's  organ  systems. 

2.3.2.  Transport  Processes 

All  types  of  cells  must  transport 
proteins  and  other  molecular 
components  from  their  site  of 
proriuction  near  the  nucleus  to  the  other 
sites  in  the  cell  (Hammerschlag  and 
Brady.  1989).  Neurons  are  unique  in 
that  the  neuronal  cell  body  must 
maintain  not  only  the  functions 
normally  associated  with  its  own 
support,  but  it  must  also  provide 
support  to  its  various  processes.  This 
support  may  require  transport  of 
material  over  relatively  vast  distances. 
Delivery  of  necessary  substances  by 
intracellular  transport  down  the  a.\on 
(axonal  transport)  represents  a  supply 
line  that  is  highly  vulnerable  to 
interruption  by  toxic  chemicals.  In 
addition,  the  integrity  of  the  function  of 
the  neuronal  cell  body  is  often 
dependent  on  a  supply  of  trophic  factors 
from  the  cells  that  it  innervates.  These 
factors  are  continually  supplied  to  the 
neural  cells  by  the  process  of  retrograde 
axonal  transport,  often  as  a  process  of 
normal  exchange  between  two  or  more 
cells.  They  play  a  significant  factor  in 
the  normal  growth  and  maintenance  of 
the  neural  cells,  and  a  continual  supply 
of  certain  trophic  factors  is  necessary  for 
cell  functioning. 

The  majority  of  axonal  transport 
occurs  along  longitudinally  arranged 
fiber  tracks  called  neurofilaments.  This 
movement  along  neurofilaments 
requires  energy  in  the  form  of  oxidative 
metabolism.  Toxicants  that  interfere 
with  this  metabolism  or  that  disrupt  the 
spatial  arrangement  or  production  of 
neurofilaments  may  block  axonal 
tran.sport  and  can  produce  neuropathy 
(Lowndes  and  Baker.  1980).  This  can  be 
seen  following  exposure  to  many 
substances,  such  as  n-hexane  and 
ineth.yl  n-butyl  ketone  as  well  as  the 
drugs  vincristine,  vinblastine,  and  taxol. 
Acrylaniide  produces  a  dying-back 
axonopathy  but  t)y  an  alternative 
mechanism  involving  altered  axonal 
transport.     . 

J. .')..<.  Ionic  Balance 

The  axonal  membrane  is 
sendpermeable  to  positively  and 
negatively  charged  ions  (mostly 
pota.ssium.  sodium,  and  chloride) 
within  and  outside  of  the  axon.  There* 
are  several  enzyme  sy.stems  that 
maintain  an  ionic  balance  that  changes 
following  depolarization  of  the 
ineinlirane  (Davies,  1968).  This  is 
maintained  only  by  the  continual  active 
transport  of  ions  across  the  membrane, 
wiiich  requires  an  expenditure  of 
(m(!rgy.  The  nerve  impulse  is  a  traveling 
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wave  of  depolarization  nonnally 
originating  from  the  cell  body;  however, 
in  sensory  neurons  it  originates  at  the 
tenninal  receptive  end  of  specialized 
axons  (Davies,  1968).  The  wave  is 
continued  by  openings  in  the  membrane 
that  allow  ions  to  rush  into  the  axon. 
This  sudden  change  in  the  charge  across 
the  axon's  membrane  is  the  nerve 
impulse.  It  is  an  ampliHed 
depolarization  that  reaches  the 
threshold  value  and  spreads  down  the 
axon  from  one  length  to  another  until 
the  next  length  of  membrane  reaches  the 
threshold  value.  It  continues  in  this 
fashion  until  it  reaches  the  synaptic 
tenninal  regions.  There  are  a  number  of 
varieties  of  membrane  channels  (e.g., 
calcium)  that  rapidly  open  and  close 
during  impulse  generation;  the  common 
ones  are  the  sodium  and  potassium 
channels.  They  are  very  small  and  allow 
only  ions  of  a  certain  size  to  pass. 
Several  classes  of  drugs  (e.g.,  local 
anesthetics)  and  natural  toxins  (e.g., 
tetrodotoxin)  inhibit  nerve  impulse 
conduction  by  blocking  these  channels. 

2.3.4.  Neurotransmission 

The  terminal  branches  of  the  axon 
end  in  small  enlargements  called 
synaptic  "boutons."  It  is  from  these 
boutons  that  chemical  messengers  will 
be  released  in  order  to  communicate 
with  the  target  cell  at  the  point  of 
interaction,  the  synapse  (Hammerschlag 
and  Brady,  1989).  When  the  nerve 
iii. pulse  reaches  the  terminal  branches 
of  the  axon,  it  depolarizes  the  synaptic 
boutons.  This  depolarization  cau.ses  the 
release  of  the  chemical  messengers 
(neurotransmitters  and 
neuromodulators)  stored  in  vesicles  in 
the  axon  terminal  (Willis  and  Gros.snian. 
1973).  Classical  neurotransmitters 
include  serotonin,  dopamine, 
acetylcholine,  and^norepinephriiio  and 
are  typically  secreted  by  one  neuron 
into  the  synaptic  cleft  where  thov  nro  on 
the  postsynaptic  membrane. 
Neuropeptides,  however,  may  travi.'l 
long  distances  through  the  bloodstn-am 
to  receptors  on  distant  nerve  cells  or  in 
other  tissues.  Following  depolarization. 
the  amount  of  secretion  is  ticpendent  on 
the  number  of  nerve  impulses  that  reaih 
the  synaptic  bouton,  i.e..  the  defame  of 
depolarization.  The  cheniir;U 
messengers  diffuse  across  the  .synaptic    • 
cleft  or  into  the  intraneiironal  space  and 
bind  to  receptors  on  adjacent  nerve  i  fils 
or  effector  organs,  thus  frigj^erin;; 
biochemical  events  that  lead  to 
electrical  excitation  or  inhibition. 

When  information  is  transmitted  from 
nerves  to  muscle  fibers,  the  point  of 
interaction  is  called  the  neuromuscular 
juncticn  and  the  interaction  leads  to 
contraction  ur  relaxation  ulthe  iniisi  le. 
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When  the  target  is  a  gland  cell,  the 
interaction  leads  to  secretion.  Synaptic 
transmission  between  neurons  is 
slightly  more  complicated,  but  still 
dependent  on  the  opening  and  closing 
of  ion  channels  in  the  membrane.  The 
binding  of  the  messenger  to  the  receptor 
of  the  receiving  cell  can  lead  to  either 
the  excitation  or  inhibition  of  the  target 
cell.  At  an  excitatory  synapse,  the 

neurotransmitter-receptor  interaction 
leads  to  an  opening  in  certain  ion- 
specific  channels.  The  charged  ions  that 
move  through  these  opened  chambers 
carry  a  current  that  serves  to  depolarize 
the  cell  membranes.  At  inhibitory 
synapses,  the  interaction  leads  to  an 
opening  in  a  different  type  of  ion- 
specific  channel  that  produces  an 
increase  in  the  level  of  polarization 
(hyperpolarization).  The  sum  of  all  the 
depolarizing  and  hyperpolarizing 
currents  determines  the  transmembrane 
potential  and  when  a  threshold  level  of 
depolarization  is  reached  at  the  axon's 
initial  segment,  a  nen,'e  impulse  is 
generated  and  begins  to  travel  down  the 
axon. 

The  duration  of  neurotransmitter 
action  is  primarily  a  function  of  the 
length  of  time  it  remains  in  the  svnaptic 
cleft.  This  duration  is  ven.'  short  duo  to 
specialized  enzymes  that'quicklv 
remove  the  transmitlcr  either  by 
degrading  if  or  by  reuptake  systems  that 
transport  it  back  into  the  synaptic 
bouton.  A  toxic  substance  mav  liisrupt 
this  process  in  several  different  wavs.  It 
is  important  that  the  duration  of  the 
effect  of  synaptically  released  chemical 
messengers  be  limited.  Some 
neurotoxicants,  e.g.,  rholincsterase- 
inhibiting  organophosphorous 
pesticides,  inhibit  the  enzynn-  (AChE). 
which  serves  to  tcrminatethe  effect  of 
the  neurotransmitter  (ai;eJ\  1<  i)ol:nr)  on 
its  target.  The  result  is  an 
overstimulation  of  thf  far;.:"t  till.  Other 
substances,  particularlx  i)io!<)git  .il 
toxins,  arc  able  to  interac  t  with  the 
receptor  molecule  and  niiiuii  tht-  ai  tjnn 
of  the  neurotransmitter.  Some  toxii 
substances,  like  neurnat  ti\e 
pharmaceuticals,  may  intcrfcrf  wnii  the 
synthesis  of  a  partir  ul.ir 
neurotransmitter,  while  others  !i;;'V 
1)1()(  k  the  neurotransi!'i!t(>r's  ai  <  i-ss  to  its 
receptor  molecule. 

2.4.  Typrs  of  Efft'cts  on  thf  Xmnit^ 
Svstrin 

The  normal  activity  ol  the  ncrMius 
systcMU  can  be  altered  by  nianv  tnxir; 
substances.  A  variety  of  adverse  h.'alth 
eff(H  ts  can  be  seen  ratifying  from 
impairment  of  mus(  ular  movem-iit  to 
disruption  of  vision  and  hearing  lo 
memory  loss  and  hallu(  niafions  (WHO. 
I'mfi:  Anger,  1984,  l!)'t(l)  Toxit 


substances  can  alter  both  the  structu.re 
and  the  function  of  cells  in  the  nervous 
system.  Structural  alterations  include 
changes  in  the  morphology  of  the  cell 
and  its  subcellular  structures.  In  some 
cases,  agents  produce  neuropathic 
conditions  that  resemble  naturally 
occurring  neurodegenerative  disorders 
in  humans  (Calne  et  al..  1986).  Cellular 
alterations  can  include  the 
accumulation,  proliferation,  or 
rearrangement  of  structural  eleme;jts 
(e.g.,  intermediate  filaments, 
microtubules)  or  organelles 
(mitochondria)  as  well  as  the  * 

breakdown  of  cells.  By  affecting  the 
biochemistry  and/or  physiology  of  a 
cell,  a  toxic  substance  can  alter  the 
internal  environment  of  any  neural  c!!. 
Intracellular  changes  can  result  from 
oxygen  deprivation  (anoxia)  because 
neurons  require  relatively  large        , 
quantities  of  oxygen  due  to  their  high 
metabolic  rate. 

Many  times  the  response  of  the 
ner\ous  system  to  a  toxic  substame  i  r.<t 
be  a  slow  d'-generation  of  the  ner\f  i  rll 
body  or  axon  that  may  result  in 
permanent  neuronal  damage. 
Substances  can  act  as  a  cvtotoxic:.:-.! 
after  having  been  transported  into  ti..' 
nerve  terminal.  A  complete  loss  of  !:it\.' 
cells  can  occur  following  exposure  *.o  .i 
number  of  toxic  substcuii  es.  Sensor\ 
nerve  cells  may  be  lost  following 
treatment  with  megavitamin  doses  oi 
\  itamin  B(3;  hippix:ampal  neurons 
undergo  de-^i.-neration  with  trimei!-.\  ;!j!i 
and  trimelhyi  lead  poisoning:  motor 
nerve  cells  are  affected  in  cycad 
toxicity,  which  has  been  loos>-lv  li.-Kei) 
lo  Ciuam-ALS-Parkins(>nism  denn  r.ti.i. 
Acute  cnrb(j!i  monoxide  poisoninj; .  .1:1 
produce  a  ('''layed,  progressive 
deterioralioii  over  a  period  of  we.ks  ni 
portions  of  !he  ntjrvous  system  tli.^t  nj.iy 
lead  to  ps\(  liobis  and  death.  Sub.-t.-::.  es 
su(  h  as  mrn^ury  and  Ir.ul  1  an  causi- 
(  entral  norvous  system  dysfunction,  iii 
children,  men:ury  intoxication  can 
c.iuse  degeu'  r.ition  of  neurons  in  Ihi- 
t  iTebelluni  .i')<l  can  lead  to  tremors, 
ilifficulty  in  walking.  \  isual 
impairnnjn!,  .i,id  even  blindness.  l..',al 
affects  the  <  Drtex  of  the  immatun^  hf.un. 
r<'sulting  in  m<-iital  njl.irdation. 

.•\t  the  ccll'ilar  level,  ,!  substam  «' 
nnglit-intcii.'rewith  ( cllular  pnai-^^.'s 
like  piotein  synthesis,  leading  lo  a 
nniuced  pro.luction  of 
neurotrans:i)ilters  and  hr.iin  dvsh,::.  '..ni 
lBo))dy,  )')■","•).  Nicotiiii-and  .somi' 
in-;e(  tit  itii".  juimit  the  cffeLts  of  ll<i' 
neurolransnJtttTact!tylclu)line. 
Organophi>s|)!iorous  compounds. 
<  arbamat»>  inst^i-ticides.  and  nt>rvc  ;,..>-'-s 
ai  I  by  inhibiting  AChli.  the  i>nz\i;ii   'Ir.A 
inai  livates  ;!ie  neurotransmitter 
.ti  etvlcholi.'if  This  icsults  in  u  itcKi,;;) 
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of  acetylcholine  and  can  lead  to  loss  of 
appetite,  anxiety,  muscle  twitching,  and 
paralysis.  Amphetamines  stimulate  the 
nervous  system  by  releasing  and 
blocking  reuptake  of  the 
neiuotransmitters  norepinephrine  and 
dopamine  from  nerve  cells.  Cocaine 
affects  the  release  and  reuptake  of 
norepinephrine,  dopamine,  and 
serotonin.  Both  drugs  can  cause 
paranoia,  hyperactivity,  aggression,  high 
blood  pressure,  and  abnormal  heart 
rhythms.  Opium-related  drugs  such  as 
morphine  and  heroin  act  at  specific 
opioid  receptors  in  the  brain,  producing 
sedation,  euphoria,  and  analgesia.  They 
also  tend  to  slow  the  heart  rate  and 
cause  nausea,  convulsions,  and  slow 
breathing  patterns.  Other  substances  can 
alter  the  synthesis  and  release  of 
specific  neurotransmitters  and  activate 
their  receptors  in  specific  neuronal 
pathways.  They  may  perturb  the  system 
by  overstimulating  receptors,  blocking 
transmitter  release  and/or  inhibiting 
transmitter  degradation,  or  blocking 
reuptake  of  neurotransmitter  precursors. 

Also  at  the  cellular  level,  the  flow  of 
ions  such  as  calcium,  sodium,  and 
potassium  across  the  cell  membrane 
may  be  changed  and  the  transmission  of 
information  between  nerve  cells  altered. 
A  sulistance  may  interfere  with  the  ionic 
balance  of  a  neuron.  Organophosphate 
and  carbamate  insecticides  produce 
autonomic  dysfunction  and 
organochlorine  insecticides  increase 
sensorimotor  sensitivity,  produce 
tremors  and  in  some  cases  cause 
seizures  and  convulsions  (Ecobichon 
and  Joy.  1982).  Lindane,  DDT. 
pyrethroids,  and  trimethyltin  also 
produce  convulsions.  Conversely, 
solvents  act  to  raise  the  threshold  for 
eliciting  seizures  or  act  to  reduce  the 
severity  or  duration  of  the  elicited 
convulsions. 

The  role  of  excitatory  amino  acid 
(EAA)-mediated  synaptic  activation  is 
critical  for  normal  function  of  the  CNS. 
»  Because  endogenous  EAA-mediated 
synaptic  transmission  is  a  widespread 
excitatory  system  in  the  brain  and  is 
involved  in  the  process  of  learning  and 
memory,  the  issue  of  the  effects  of 
endogenous  and  exogenous  EAA-related 
toxicity  has  broad  implications  for  both 
CNS  morbidity  and  mortality  in 
humans.  Much  of  the  injur)'  and 
neuronal  death  associated  with  toxicity 
is  mediated  by  receptors  for  excitatory 
amino  acids,  especially  glutamic  acid 
When  applied  in  sufficient  excess  from 
cither  endogenous  or  exogenous 
sources,  EAAs  have  profound 
neurotoxic  effects  that  can  result  in  the 
destruction  of  neurons  and,  as  a 
consequence,  lead  to  acute  phase 
confusion,  seizures,  and  generalized 


weakness  or  to  persistent  impairments 
such  as  memory  loss  (Choi,  1988). 

A  final  common  path  in  the  activation 
of  these  receptor  classes  is  tm  increase 
in  free  cytosolic  Ca**  that  can  result  in 
the  release  and  activation  of 
intracellular  enzymes  (which  break 
down  tie  cytoskeleton)  and  in  further 
release  of  glutamate,  both  of  which  can 
be  cytotoxic  (Choi,  1988).  Critical  to  an 
understanding  of  the  etiopathology 
associated  vdth  at  least  some  of  the 
neurotoxic  degeneration  may  be  the  link 
that  impaired  energy  metabolism  could 
have  with  excitotoxic  neuronal  death.  It 
is  likely  that  reduced  oxidative 
metabolism  results  in  the  partial 
depolarization  of  resting  membrane 
potential,  the  activation  of  ionotropic 
membrane  receptor/channels,  and  the 
influx  of  Ca**  or  its  release  from 
intraceUular  stores. 

The  nervous  system  is  dependent  on 
an  extensive  system  of  blood  vessels 
and  capillaries  to  deliver  large 
quantities  of  oxygen  and  nutrients  as 
well  as  to  remove  toxic  waste  products. 
Damage  to  the  capillaries  in  the  brain 
can  lead  to  the  swelling  characteristic  of 
encephalopathy.  This  can  be  seen 
following  exposure  to  higher 
concentrations  of  lead.  Other  metals 
(e.g.,  cadmium,  thallium,  and  mercury) 
and  organotin  (e.g.,  trimethyltin)  cause 
rupturing  of  vessels  that  can  also  result 
in  encephalopathy. 

One  ferge  aspect  of  function  that  may 
be  affected  by  neurotoxicants  is 
behavior,  which  is  the  product  of 
various  sensory,  motor,  and  associative 
functions  of  the  nervous  system. 
Neurotoxic  substances  can  adversely 
affect  sensory  or  motor  functions, 
disrupt  learning  and  memory  processes, 
or  cause  detrimental  behavioral  effects; 
however,  the  underlying  mechanisms 
fur  theae  effects  have  yet  to  be 
determined.  Although  changes  may  be 
subtle,  the  assessment  of  behavior  may 
serve  as  a  robust  means  of  monitoring 
the  well-being  of  the  organism  (Tilson 
and  Cube.  1978). 

2.5.  Special  Considerations 

2.5.1.  Susceptible  Populations 

Everyone  is  at  a  certain  level  of  risk 
of  being  adversely  affected  by 
neurotoxic  substances.  Individuals  of 
certain  age  groups,  health  states,  and 
occupations,  however,  may  be  at  a 
greater  level  of  risk.  Fetuses,  children, 
the  eldurly,  workers  in  occupations 
involving  exposure  to  relatively  high 
levels  of  toxic  chemicals,  and  persons 
who  abuse  drugs  are  among  those  in 
high-ri$k  groups.  Neurotoxic  substances 
may  exacerbate  existing  neurological  or 
psychiatric  disorders  in  a  population. 


Although  controversial  (Waddell,  1993), 
recent  evidence  suggests  that  there  may 
be  a  subpopulation  of  people  who  have 
become  sensitive  to  chemicals  and 
experience  adverse  reactions  to  low- 
level  exposures  to  environmental 
chemicals  (Bell,  et  al.,  1992). 
Confounded  in  all  of  these  groups  is  the 
role  that  nutrition  plays  in  the  response 
of  the  organism  to  exposure.  Both 
general  nutritional  status  and  specific 
nutritional  deficiencies  (for  example, 
protein,  iron,  and  calcium)  can 
significantly  influence  the  response  to  a 
toxic  substance. 

It  is  widely  accepted  that  during 
development  adverse  effects  can  result 
from  exposure  to  some  chemicals  at 
lower  levels  than  would  be  necessary  • 
for  the  average  adult  (Suzuki,  1980).  The 
developing  nervous  system  appears  to 
be  differentially  sensitive  to  some  kinds 
of  damage  (Cushner,  1981;  Pearson  and 
Dietrich,  1985;  Annau  and  Eccles,  1986; 
Hill  and  Tennyson,  1986;  Silbergeld, 
1986).  During  the  developmental  period, 
the  nervous  system  is  actively  growing 
and  establishing  intricate  cellular 
networks.  Both  the  blood-brain  and 
blood-nerve  barriers  that  wall  eventually 
protect  much  of  the  adult  brain,  spinal 
cord,  and  peripheral  nerves  are 
incomplete.  The  protective  mechanisms 
by  which  the  organism  deals  with  toxic 
substances,  such  as  the  detoxification 
systems,  are  not  fully  developed. 
Exposure  to  chemicals  during 
development  can  result  in  a  range  of 
effects.  At  the  highest  exposure,  effects 
include  death,  gross  structural 
abnormalities,  or  altered  growth.  Larger 
populations  are  generally  exposed  to 
more  moderate  levels  resulting  in  more 
subtle  functional  impairments.  The 
qualitative  nature  of  some  injuries 
during  development  may  differ  from 
those  seen  in  the  adult,  such  as  changes 
in  tissue  volume,  misplaced  or 
misoricnted  neurons,  or  delays  or 
accideration  of  the  appearance  of 
functional  or  structural  endpoints 
(Rodier.  1986).  In  many  cases,  the 
results  of  early  injuries  may  become 
evident  only  as  the  nervous  system 
matures  and  ages  (Rodier,  1990).  There 
are  several  instances  in  which 
functional  alterations  have  resulted 
from  exposure  during  the  period  . 
between  conception  and  sexual  maturity 
(Rilev  and  Vorhees,  1986;  Vorhees, 
1987). 

Early  exposure  to  relatively  low  levels 
of  lead  can  result  in  reduced  scores  on 
tests  of  mental  development  (Bellinger 
et  al..  1987;  Needleman,  1990).  Early 
gestational  exposure  to  neurotoxicants- 
such  as  cocaine  can  produce  long-term 
neurobehavioral  abnormalities 
(Anderson-Brown  et  al.,  1990; 
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Mulchings  et  al..  1986);  heavy  alcohol 
exposure  produces  craniofacial 
abnormahties  and  mental  retardation 
(Jones  and  Smith,  1973),  while  moderate 
Iev«ls  of  alcohol  consunip>tion  during 
gestation  can  delay  motor  development 
(Little  et  al.,  1969). 

With  aging,  the  level  of  risk  for  a 
number  of  heahh-related  factors 
increases;  it  has  been  hypothesized  that 
the  risk  for  toxic  perturbations  to  the 
nervous  system  also  increases  with  age 
(Weiss,  1990).  It  is  generally  believed 
that  with  increasing  age  comes  a 
decreased  ability  of  the  nervous  sjrstem 
to  respond  to  adverse  events  or  to 
compensate  for  either  biological, 
physical,  or  toxic  effects.  At  the  tissue 
and  cellular  le\'el.  the  aging  process  can 
result  in  nerve  cell  loss,  formation  of 
neurofibrillary  tangles  (abnormal 
accumulation  of  certain  filamentous 
proteins)  and  neuritic  plaques 
(abnormal  clusters  of  proteins  and  other 
substances  near  synapses).  As  cells  die. 
the  complex  neuronal  circuitry  of  the 
brain  becomes  impaired. 
Neurotransmitter  concentrations  and  the 
enzymes  involved  in  their  synthesis 
may  be  altered.  Some  axons  can 
gradually  lose  their  myelin  sheath, 
resulting  in  a  slowed  conduction  of 
nerve  impulses  along  the  axon.  It  has 
been  postulated  that  with  age,  not  only 
might  the  nervous  system  become  more 
susceptible  to  new  insults,  but  the 
effects  of  previous  exposures  also  may 
become  evident,  with  a  diminished 
capacity  for  compensation  (Weiss, 
1990).  the  increased  incidence  of 
multiple  drug-taking  in  the  elderly 
population  might  also  lead  to 
interactions,  either  drug/ drug  or  drug/ 
chemical,  which  can  adversely  affect  the 
nervous  system.  Nutritionally'  the  aged 
experience  increased  incidences  of  both 
general  undernutrition  and  deficits  of 
specific  nutrients  such  as  iron  or 
calcium,  which  might  influence  die 
response  to  to.xic  substances 

In  the  geriatric  population,  the 
clinical  manifestation  of 
neurodegenerative  disorders  may  have  a 
contributing  component  of  past 
exposures  to  environmental  chemical 
agents.  Calne  et  al.  (1986)  hypothesized 
that  various  agents  contribute  to 
Alzheimer's  disease,  Parkinson's 
disease,  or  amyotrophic  lateral  sclerosis 
(ALS,  motoneurone  disease,  or  Lou 
Gehrig's  di.sease)  by  depleting  neuronal 
reserves  to  an  extent  that  perturbations 
become  observable  in  the  context  of  the 
natural  aging  process.  B-N- 
methylamino-L-alanine,  from  the  seed 
_.of  the  false  sago  palm  [Cycas  ciccinalis 
L.),  has  been  reported  to  induce  a  fonn 
of  amyotrophic  lateral  sclerosis 
(Spencer  et  aL,  1987).  Akheiraer-type 


syndromes  have  been  reported  iu 
individuals  occupationally  exposed  to 
organic  solvents  or  metal  vapors  (Freed 
and  Kandel,  1988).  Severe  cognitive 
dysfunction  has  been  noted  in 
Alzheimer's  disease  and  aluminum 
intoxication  (Yokel  et  al.,  1988). 

At  any  age,  preexisting  physical  as 
well  as  mental  disorders  of  the 
individual  may  play  a  significant  rde  in 
the  manifestation  of  a  toxic  response 
following  exposure  to  a  potentially  toxic 
substance.  Both  types  of  disorders 
compromise  the  system  in  some  way  so 
that  either  the  defense  mechanisms  of 
the  organism  are  not  able  to  deal  with 
the  toxic  substance  or  are  not  able  to 
repair  themselves  quickly,  hi  addition  to 
the  basic  altered  biology,  for  individuals 
with  a  physical  or  mental  disorder  who 
are  under  some  form  of  medical 
intervention,  the  combination  of 
therapeutic  drugs  and  toxic  substances 
may  have  an  interactive  effect  on  the 
npr\ous  system.  For  example,  due  to  the 
delicate  electrochemical  balance  of  the 
nervous  system,  mental  disorders  may 
be  exacerbated  by  exposure  to  a  toxic 
substance. 


2.5.2.  Blood-Brain  and  Blood-Nerve 
Barriers 

The  bioavailability  of  a  specific 
chemical  to  the  ner\-ous  system  is  a 
function  of  both  the  target  tissue  and  the 
chemical.  The  brain,  spinal  cord,  and 
peripheral  ner\es  are  surrounded  by  a 
series  of  semipermeable  tissues  refe'rred 
to  as  the  blood-brain  and  hlood-nerve 
barriers  (Katzman,  1976;  Peters  et  al., 
1991).  In  the  central  ner\ous  svstera,  the 
blood-brain  barrier  is  composed  of  tight 
junctions  formed  by  endothelial  cells 
and  astrocytes.  These  tight  junctions 
and  cellular  interactions  forming  the 
barrier  restrict  the  free  passage  of  most 
bloodborne  substances.  By  doing  this, 
they  create  a  finely  contrcl'-'d 
extracellular  environment  lor  the  nerve 
cells.  Certain  regions  of  the  brain  and 
nerves  are  directly  exposed  to  chemicals 
in  the  blood  because  tlie  barrier  is  not 
present  in  some  areas  of  the  nen'ous 
system.  For  example,  it  is  absent  in  the 
circumventricular  area,  around  the 
dorsal  root  ganghon  in  the  {peripheral 
nervous  system,  and  around  the 
olfactory  nerve,  which  may  allow 
chemicals  to  penetrate  directly-  from  the 
nasal  region  to  the  frontal  cortex. 

The  existence  of  these  blood-brain 
and  blood-nerve  barriers  suggests  that 
proper  functioning  of  the  nervous 
system  is  dependent  on  control  of  the 
substances  to  which  nerve  cells  are 
exposed.  The  term  "barrier,"  however, 
is  somewhat  of  a  misnomer.  Although 
water-soluble  and  polar  compounds 
enter  the  brain  poorly.  Upophilic 


substances  readily  cross  the  barrier.  In 
addition,  a  series  of  specific  transport 
mechanisms  exist  throu^  which 
required  nutrients  (hormones,  amino 
acids,  pepUdes,  proteins,  fatty  acids, 
etc.)  reach  the  brain  (Pardridge,  1988).  If 
toxicants  are  Upid  soluble  or  if  they  are 
structurally  similar  to  substances  that 
are  normally  transported  into  the  brain, 
they  can  achieve  high  concentraUons  in 
brain  tissue.  It  has  been  proposed  that 
one  reason  why  the  developing  nervous 
system  may  be  differentially  sensitive  to 
some  toxicants  is  that  the  blood-brain 
barrier  is  less  effective  than  in  an  aduh. 
The  effectiveness  of  the  blood-braia 
barrier  may  also  be  changed  by 
chemical-induced  physiological  evejits 
such  as  metabolic  acidosis  and 
nutritional  deprivation. 

2.5.3.  Metabohsm 

The  central  ner\'ous  system  has  a  ver\' 
high  metabolic  rate  and."  unlike  other 
organs,  the  brain  depends  almost 
entirely  on  glucose  as  a  source  of  energ\- 
and  raw  material  for  the  synthesis  cf 
other  molecules  (Damstra'and  Bondy. 
1980).  The  absence  of  an  alternative 
energy  source  makes  the  CNS  critically 
dependent  on  an  uninterrupted  supply 
of  oxygen  as  well  as  the  proper 
functioning  of  enz\mes  that  metabolize 
glucose.  Substances  can  b--  'oxic  to  the 
ner\ous  system  if  thev  pe     .rb  neuronaf 
metabolism.  Without  glucose,  nerve 
cells  u.suaiiy  begin  to  die  within 
minutes.  Despite  its  relatively  small 
size,  the  energy  demands  of  the  brain 
require  14  percent  of  the  heart's  output 
and  consumes  about  18  percent  of  the 
ox\gen  absorbed  by  the  lungs. 

2.5.4.  Limited  Regenerative  Ability 

The  nervous  system  has  a 
combination  of  special  features  not 
found  in  other  organ  systems.  It  is 
composed  of  a  variety  of  metabolically 
active  neurons  and  supporting  cell  types 
that  interact  through  a  multitude  of  ' 
complex  chemical  mechanisms.  Each 
,  cell  type  has  its  own  functions  and 
vulnerabilities.  At  the  lime  of  puberty, 
the  system  is  fully  developed  and 
neurogenesis  (the  birth  of  new  neurons 
from  cell  division  of  precursor  cells 
called  neuroblasts)  ceases.  This  is  in 
marked  and  significant  contrast  to 
almost  all  other  tissues,  where  cell 
replacement  is  continual. 

It  is  this  loss  of  neurogenesis  that 
limits  the  nervous  system's  ability  to 
recover  from  damage  and  influences  the 
plasticity  of  the  system.  Neurons  are 
unable  to  regenerate  following  damage;     • 
therefore,  they  are  no  longer  ^e  to 
perform  their  normal  functions.  Toxic 
damage  to  the  brain  or  spinal  cord  that 
results  in  cell  loss  is  usually  permanent. 
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If  nerve  cell  loss  is  concentrated  in  one 
of  the  CNS's  functional  subsystems,  the 
outcome  could  be  debilitating;  for 
example,  a  relatively  small  loss  of 
neurons  that  use  acetylcholine  as  their 
neurotitosmitter  may  produce  a 
profound  disturbance  of  memory.  A 
relatively  minor  insult  concentrated  in  a 
subsystem  that  relies  on  dopamine  as  its 
neurotransmitter  may  drastically  impair 
motor  coordination.  However,  in 
response  to  injury,  neurons  are  able  to 
show  considerable  plasticity  both 
diuing  development  and  after 
maturation.  Damage  to  the  nervous 
system  alters  connectivity  between  the 
surviving  neurons,  permitting 
functional  adjustments  to  occur  to 
compensate  for  the  damage.  Such 
responsiveness  may,  in  and  of  itself, 
have  profound  consequences  for 
neurological,  behavioral,  and  related 
body  functions. 

After  damage  to  axons  in  the 
peripheral  nerves,  if  the  neurons  are  not 
damaged,  the  axons  have  the  ability  to 
regenerate  and  to  attempt  to  reach  their 
original  target  site.  This  is  the  basis,  for 
example,  of  the  eventual  return  of 
sensation  and  muscle  control  in  a 
surgically  reattached  limb.  Neurons  in 
the  CNS  also  have  the  ability  to 
regenerate  interrupted  axons;  however, 
they  have  a  much  more  difficult  task  in 
reaching  their  original  targets  due  to 
both  the  presence  of  scar  tissue  formed 
by  proliferating  glia  and  to  the  increased 
complexity  of  the  connectivity  in  the 
CiNS. 

3.  Methods  for  Assessing  Human 
Neurotoxicity 

3.1.  Introduction 

This  chapter  outlines  and  discusses 
current  methods  for  delecting 
neurotoxicity  in  humans.  In  contrast  to 
studies  of  neurotoxicity  in  animals 
wliore  functional  change.s  readily  can  be 
correlated  with  neiiroan.itoniic:  and 
n(>iirochemical  aUcrations.  there  an; 
ethical  and  technical  barriers  to  the 
direct  observation  of  neuronal  damage 
in  hnmans.  Neurotoxicity  in  humans  is 
most  commonly  measured  hv  relatively 
noninvasive  neurophysiologic  and 
neurobehavioral  methods  that  assess 
cognitive,  affective,  sensory,  and  motor 
function.  The  evaluation  of  human 
neurotoxicity  and  the  relevance  to  risk 
asses.sment  will  be  discussed  within  the 
context  of  clinical  evaluation, 
epidemiologic/worksite  studies,  and 
human  laboratory  exposure  studies. 

3.2.  Clinical  Evaluation 

Neurobehavioral  assessment  methods 
are  used  extensively  in  clinical 
neurology  and  neuropsychology  to 


evaluate  patients  susi>ected  of  having 
neurologic  disease.  An  extensive  array 
of  examiner-administered  and  paper 
and  pencil  tasks  are  used  to  assess 
sensory,  motor,  cognitive,  and  affective 
functions  and  personality  states/traits. 
Neurobehavioral  data  are  synthesized 
with  information  from  neurophysiologic 
studies,  imaging  techniques,  medical 
history,  etc.,  to  derive  a  working 
diagnosis.  Clinical  diagnostic 
approaches  have  provided  a  rich 
conceptual  framework  for 
understanding  the  functions  (and 
malfunctions)  of  the  central  and 
peripheral  nervous  systems  and  have 
formed  the  basis  for  the  development  of 
methods  for  measuring  the  behavioral 
expression  of  nervous  system  disorders. 
Human  neurobehavioral  toxicology  has 
borrowed  heavily  from  neurology  and 
neuropsychology  for  concepts  of 
nervous  system  impairment  and 
functional  assessment  methods. 
Neurobehavioral  toxicology  has  adapted 
the  neurologic/neuropsychologic  model, 
using  adverse  changes  in  behavioral 
function  to  assist  in  identifying 
chemically  or  drug-induced  changes  in 
nervdiis  system  processes. 

3.2.1.  Neurologic  Evaluation 

Asa.'ssnient  of  neurobehavioral 
function  by  the  clinical  examination  of 
a  patiiMil  has  long  been  used  as  a 
primary  tool  in  neurologic  diagnosis. 
The  domains  of  cognitive  function, 
motor  function,  sensation,  reflexes,  and 
cranial  nerve  function  are  a  standard 
part  of  the  c:linir:al  neurologic  exam. 
Movement  and  gait,  speech  fluency  and 
conteiit,  verbal  memory,  deep  tendon 
refleices,  nuiscle  strength,  svnimctrv  of 
movement  and  strengtli,  ocular 
movements.  >ensory  function  (pressure, 
vibration.  \isu;il,  auditorv),  motor 
coordination,  and  logical  reasoning  are 
only  a  fi'U'  ut'tlio  functions  assessed  by 
neurc^logists  (Denny-Brown  et  al.,  1982). 

Trained  and  '".xperienced  clinicians 
gatlur  these  data  by  observation,  verbal 
exchiinge,  and  direct  examination. 
Niairologic  exams  are  sensitive 
indicfiiors  of  neurologic  disease;  the 
data  have  predictive  value  for  the 
diagnosis  of  underlying  nervous  system 
disease,  and  the  methods  have  been 
exteiuiively  validated  against  other 
diagiKJStic  procedures  (e.g.,  imaging, 
neurophysiologic  testing),  the  course  of 
the  iUness,  and  autopsy  findings. 
Examination  of  the  patient  in  a 
scmistructured  procedure  can  yield  a 
wealth  of  information  anil  insights 
about  functional  impairment  and  the 
underlying  neuropathology. 


3.2.2.  Neuropsychological  Testing 

Neuropsychologists  have  developed 
quantitative  methods  to  supplement 
clinical  neurologic  exam  and  laboratory 
data  for  the  diagnosis  of  neurologic 
disease.  Currently,  two  assessment 
batteries,  the  Luria-Nebraska  and  the 
Halstead-Reitan,  and  shorter  versions 
are  used  in  clinical  practice.  The 
batteries  consist  of  subtests  that  quantify' 
a  wide  spectrum  of  cognitive,  motor, 
sensory,  intellectual,  affective,  and 
personality  functions.  The  pattern  of  * 
relative  performance  on  the  subtests  can 
be  interpreted  along  with  historical  and 
medical  data  to  suggest  the  presence  or 
absence  of  neurologic  disease  and  the 
possible  anatomic  location  of  any  focal 
lesions  or  degeneration.  Clinical 
interpretation  of  the  data  is  enhanced  by 
data  on  age-related  population  norms 
for  many  subtests  and  by  the  systematic 
observation  of  the  patient  during  testing. 

Several  neurotoxicity  assessment 
batteries  use  components  of 
neuropsychological  tests  and  have 
adapted  and  shortened  analogs  of  some 
subtests.  Tests  derived  from  the 
VVechsler  Adult  Intelligence  Scale — 
Revised  (VVAIS-R)  have  been  used 
frequently  to  assess  neurobehavioral 
impairment  from  chemical  agents,  and 
other  abbreviated  variations  of 
neuropsychological  battery  subtests 
have  been  incorporated  into 
neurobehavioral  toxicity  battesries  and 
used  in  field  and  laboratory  studies. 

3.2.3.  Applicability  of  Clinical  Methods 
to  Neurotoxicology  Risk  Assessment 

Neurologic  and  neuropsychologic 
methods  have  long  been  employed  to 
identify  the  adverse  health  effects  of 
envirf)nmental  workplace  exposures. 
Peripheral  neuropathies  (with  scnsorv 
and  mot(5r  disturbances), 
encephnlopathies,  organic  brain 
syndromes,  extrapyramidal  syndrome's. 
dtMuyelination,  autonomic  changes,  anfl 
dtimentia  are  well-characterized 
coiisequoncos  of  acute  and  chronic 
exposure  to  chemical  agents.  The  range 
of  exposure  conditions  that  produce 
clinical  signs  of  neurotoxicity  also  has 
been  defined  by  using  these  clinical 
methods.  It  is  very  important  to  make 
external/internal  dose  measurements  in 
humans  in  order  to  determine  the  actual 
ilose(s)  which  can  cause  unwanted 
effects. 

Aspects  of  the  clinical  neurologic 
examination  approach  limit  its 
usefulness  for  neurotoxicologic  risk 
assessment.  Information  obtained  from 
the  neurologic  exam  is  mostly 
qualitative  and  descriptive  rather  than 
quantitative.  Estimates  of  the  severity  of 
functional  impairment  can  be  reliably 
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placed  into  only  three  or  four  categories 
(for  example,  mild,  moderate,  severe). 
Much  of  the  assessment  depends  on  the 
subjective  judgment  of  the  examiner;  the 
magnitude  and  symmetry  of  muscle 
strength  are  often  judged  by  having  the 
patient  push  against  the  resistance  of 
the  examiner's  hands.  The  datum  is 
therefore  the  absolute  and  relative 
amount  of  muscle  load  sensed  by  the 
oxaminer  in  his  or  her  arms. 

Compared  with  other  methods,  the 
rliriical  neuroKjgic  exam  mav  be  less 
sensitive  in.detecting  early 
neurotoxicity  in  peripheral  sensory  and 
motor  nerves.  While  clinicians' 
judgments  are  equal  in  sensitivity  to 
quantitative  methods  in  assessing  the 
amplitude  of  tremor,  tremor  frequency 
is  poorly  quantified  by  chnicians.  Thus, 
important  aspects  of  the  clinical 
neurologic  exam  may  be  insufficiently 
quantified  and  lack  sufficient  sensitivity 
for  detecting  early  neurobehavioral 
toxicity  produced  by  environmental  or 
workplace  exposure  conditions. 
However,  a  neurologic  evaluation  of 
persons  with  documented 
neurobehavioral  impairment  would  be 
helpful  for  identifying  nonchemiral 
causes,  such  as  diabetes  and 
cardiovascular  insufficiency. 

Administration  of  a 
neuropsychological  battery  also  rixjuires 
a  trained  technician,  and  interpretation 
requires  a  trained  and  experienced 
neurnpsychologist.  Depending  on  the 
capabilities  of  the  patient.  2  to  4  hours 
may  be  needed  to  administer  a  full 
batter>';  1  hour  may  be  needed  for  the 
shorter  screening  versions.  These 
practical  considerations  may  limit  the 
usefulness  of  neuropsycholoj^ical 
assessment  in  large  fie'ld  studies  of 
suspected  neurotoxicity. 

In  addition  to  logistical  proWems  in 
administration  and  interpretation, 
neuropsychological  batteries  and 
neurologic  exams  share  two 
disadvantages  with  respect  to 
neurotoxicity  risk  assessment.  First, 
neurolnt;ic  exams  and 
neurophvchological  test  batteries  are 
designed  to  confirm  and  classifv 
functional  problems  in  indivichials 
selected  on  the  basis  of  .signs  and 
symptoms  identified  by  the  patient, 
family,  or  other  health  professionals. 
Their  usefulness  in  detecting  low-base 
rate  impairment  in  workers  or  the 
general  population  maybe  generally 
thought  to  be  limited,  decreasing  the 
usefulness  of  clinical  assessment 
approarJies  for  epidemiologic  risk 
assessm^ft. 

Second,  neurologic  exams  and 
neuropsychologic  t€st  batteries  were 
largely  developed  fo  assess  the 
functional  correfet«s  of  th«  most 
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common  forms  of  nervous  system 
dysfunction:  brain  trauma,  focal  lesions, 
and  degenerative  conditions.  The 
clinical  tests  were  primarily  validated 
against  these  neurologic  disease  states. 
There  has  been  insufficient  research  to 
demonstrate  which  tests  designed  to 
assess  functional  expression  of 
neurologic  disease  are  most  useful  in 
characterizing  the  modes  of  CNS 
impairment  produced  by  chemical 
agents  and  drugs,  \fore  re.search  is 
needed  to  validate  the  usefulness  of 
neuropsychologic  test  methods  in 
neurotoxicology. 

3.3.  Current  Neurotoxicity  Testing 
Methods 

3,3.1.  Neurobehavioral  Methods 

Chemical  agents  directly  or  indirectly 
affect  a  wide  range  of  nervous  system 
activities.  Many  of  these  chemical 
actions  are  expressed  as  alterations  of 
behavior;  Anger  (liiQOa)  lists  35 
neurobehavioral  effects  of  chemical 
exposure  that  illustrate  alterations  in 
sensor\',  motor,  cognitive,  affective,  and 
personality  function.  Professional 
judgment  is  important  in  the 
interpretation  of  data  from  studies  using 
neurobehavioral  methods  since  some 
endpoints  can  be  subjective. 

Dozens  of  tests  of  neurobehavioral 
function  have  been  proptwed  or  used  in 
field  or  laboratory  studies  to  assess  the 
neurotoxicity  of  chemical  ageiHx.  Table 
3-1  lists  some  frequently  used  tests  of 
motor,  .sensory,  cognitive,  and  affective 
neurobehavioral  function. 

Table  3-t.— Neurobehavioral 
Methods 


Neurobehavioral 
function 


Sensation 


Motor  Dexterity 


Cognition  ... 


Test 


Flicker  Fus«3n. 

Lanthony  (color 
visicnj. 

Pursuit  Aiming. 

FiP'"  rr  Tipping. 

Posiuial  Stability. 

Reaction  Time. 

Santa  Ana  Peg 
BoaiC. 

Benton  Visual  Re- 
tention. 

Continuous  Per- 
formance Task. 

Digit-Symbol. 

Digit  Span. 

Dual  Tasks. 

Paired-Associate. 

SymtX)l-Digit  Task. 

Wectisler  Adult  In- 
teBigence  Scate — 
Revised'^'  (Com- 
ponents). 


Table  3-1  .—Neurobehavioral 
Methods— Continued 


Neurobehavioral 
funcfion 

Test 

Affect 

Wechsief  Memory 

Scale.© 
Profile  of  Mood 

States  £  (POMS). 

In  contrast  to  the  individual  focus  in 
clinical  evaluation,  neurobehavioral 
tests  primarily  have  been  used  to 
evaluate  differences  between  groups, 
comparing  unexposed  groups  with 
persons  environmentallv  or 
occupafionaily  exposed  to  a  suspected 
neurotoxic  agent.  An  ideal  evaluation  of 
groups  for  quantitative  evidence  of 
chemically  induced  neurobehavioral 
impairment  would  involve  the 
assessment  of  a  wide  variety  of 
functions,  but  testing  ail  possible 
neurobehavioral  functions  that  might  be 
affected  in  a  group  of  exposed  workers, 
for  example,  would  be  impossible. 
Therefore,  a  testing  strategy  has  been  to 
use  limited  number  tests  that  sa.mple 
representative  neurobehavioral 
functional  domains  such  as  dexterity, 
visual  memory,  and  reaction  time. 

3.3.1,1.  Test  batteries. 

Many  field  and  l.ibnrator\'  stndies 
have  selected  neurnliehavinra!  methods 
according  to  avail, ihie  information  about 
the  sp«K-trum  of  effects  of  the  ,susperte(i 
neurotoxic  agent(b).  This  focused 
strategy  is  useful  for  answering  specific 
qut»slinns  about  known  neurotoxins.  To 
identify  un.specified  neurotoxic  effects 
in  groups  of  workers  or  to  characterise 
the  effects  of  less  well-studied 
chemicals  or  mixtures  of  chemicals, 
stneral  tiusts  that  sample  a 
rrpres<<nt.iti\e  range  of  hmctional 
domains  have  been  grouped  into  test 
batteries.  The  advantage  of  a 
staiid.irdized  batter}-  is  that  d.ifa  frnm 
different  study  populations  and 
chemical  classes  can  he  compared,  and 
siiiiil.irities  in  effects  obser\ed  (Johnson. 
l'.W7).  Standardized  batteries  can  be 
I  ;<tegon2ed  into  investigator- 
administered  and  computer- 
administered  tvpes. 

3.3.1.2.  Inve.stigator-adminislered  fe.st 
iiatteries. 

The  VVHO-rerommended 
Neuroheiiavioral  Core  Test  Battery 
(NCTTB)  (fohason.  1987),  the  Finnwh 
Institute  of  Occupational  Health  (FIOH) 
(Hanninen.  1990),  and  the  Pittsburgh 
Occupational  Exposures  Test  Baftwy 
(POETl  (Ryan  et  al.,  1987}  art?  three 
commonly  used  batteries.  The  NCTB  i->i 
frequently  used  in  field  studies 
worldwide  and  can  be  fit  inside  a 
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medium-sized  suitcase  for  transport. 
The  NCTB  consists  of  the  following 
tests:  simple  reaction  time  task,  digit- 
symbol  coding  task,  timed  motor 
coordination  test  (Santa  Ana  pegboard), 
digit  span  memory  test,  Benton  Visual 
Retention  test,  pursuit  aiming  test,  and 
the  Profile  of  Mood  States  (POMS). 
Based  on  factor-analytic  studies 
(Hooisma  et  al.,  1990),  these  tests  are 
believed  to  measure  the  functional 
domains  of  immediate  memory, 
attention,  dexterity/hand-eye 
coordination,  reaction  time,  and  mood. 
Long-term  memory,  verbal  and  language 
functions,  auditory  sensation,  judgment, 
and  so  forth  are  not  assessed. 

3.3.1.3.  Computerized  test  batteries. 

Computerized  tests  and  batteries  have 
been  developed  for  field  and  laboratory 
use.  The  Neurobehavioral  Evaluation 
System  (NES)  (Baker  et  al..  1985), 
MicroTox  (Eckerman  et  al.,  1985),  the 
SPES  (Iregren  et  al.,  1985),  and  the 
NCTR  Operant  Battery  (Paule  et  a!., 
1990)  are  computerized  systems 
developed  for  neurotoxicity  assessment. 
Current  versions  of  the  NES,  for 
example,  consist  of  about  15  different 
neurobehavioral  tests,  and  the  battery 
has  been  used  in  epidemiologic  studies 
of  groups  exposed  to  solvent,  pesticide, 
and  mercury,  and  in  laboratory  studies 
of  NO2,  ethanol,  and  toluene  (Letz. 
1990). 

Although  many  computerized  tests 
appear  to  tap  similar  neurobehavioral 
domains  as  noncomputerized  batteries. 
the  visual  mode  of  presentation,  the 
manual  mode  of  response,  and  the 
emphasis  on  speed  of  responding  are 
believed  to  have  led  to  significant 
differences  in  results  obtained  from 
computerized  versus  noncomputcriz«xl 
forms  of  similar  tests.  Attempts  to 
clarify  the  differences  between 
computerized  and  noncomputerized  test 
batteries  have  met  with  difficulty. 
Although  some  tests  are  similar  in  each 
type  of  battery,  size  and  duratiqn  of 
stimuli,  presentation  and  rfsponse 
modality,  number  of  trials,  and  scoring 
vary  arbitrarily,  preventing  direct 
comparison.  An  example  is  the  digit- 
symbol  test  on  the  NCTB  and  the 
symbol-digit  test  on  the  NES.  Although 
almost  identical  in  task  requirements, 
procedural  and  scoring  differences 
prevent  direct  comparison  of  the  results 
from  these  two  tests. 

Postural  stability  is  an  aspect  of 
integrated  sensory  and  motor  function 
that  increasingly  is  being  evaluated  in 
clinical,  epidemiologic,  and  laboratory 
investigations  of  effects  of  pesticides 
and  solvents,  and  would  be  useful  for 
assessing  therapeutic  dnig-induced 
movement  disorders  such  as 


neuroleptics.  Measurement  of  postural 
stability  requires  a  computer,  special 
software,  monitor,  and  a  force 
transduction  platform  on  which  the 
subjects  must  stand  (Dick  et  al,  1990). 
Mechanical  and  capacitive  field 
methods  for  assessing  the  amplitude 
and  frequency  of  tremor  also  are  seeing 
more  frequent  use. 

An  advantage  of  computerized  testing 
is  the  standardization  of  test 
presentation,  but  a  disadvantage  is  the 
need  for  delicate,  expensive  computers 
and  measurement  devices  that  require 
transport  for  field  studies. 
Noncomputerized  test  batteries  may  be 
less  cxjstly  to  purchase  and  easier  to 
transport,  enhancing  their  desirability  in 
field  studies,  but  test  administrators 
require  training  and  small  differences  in 
test  administration  may  affect  the  data. 

3.3.2.  Neurophysiologic  Methods 

With  improvements  in  the  capa'bilities 
and  size  of  equipment,  quantitative 
neurophysiologic  measurement  of 
sensory  and  motor  function  will  be 
increasingly  useful  in  human 
neurotoxicity  evaluations.  A  major 
advantage  of  these  methods  for  risk 
assessment  is  that  they  can  be  assessed 
in  both  human  and  animal  subjects  and 
the  data  can  be  interpreted  in  an 
homologous  manner. 

Electromyographic  responses  (EMC) 
and  nerve  conduction  velocity  (NCV) 
have  been  used  in  the  assessment  of 
peripheral  nerve  neurotoxicity.  Some 
techniques  require  that  needle 
electrodes  be  placed  beneath  the  skin 
for  stimulation  and  recording  and  are 
therefore  somewhat  uncomfortable  for 
the  subject.  However,  the  methods  are 
quantitative,  provide  multiple 
endpoints  of  I'NvS  function,  and  have 
clinical  relevance. 

The  adverse  effects  of  solvents, 
pesticides,  and  metals  have  been 
identifiefl  with  EMC/NCV 
neurophysiologic  measures.  Although 
not  reduced  as  a  function  of  duration  of 
employment,  maximum  nerve 
conduction  vi'locity  (MCV)  has  been 
reported  to  \ary  systomatically  with 
cumulative  exposure  to  carbon  disulfide 
(JohnKon  et  al.,  1983),  suggesting  that 
this  measure  may  be  particularly 
valuable  for  quantitative  risk  assessnient 
of  socie  types  of  peripheral  motor  nerve 
toxicity. 

Nohiuvasive  neurophysiologic  test 
methods  u^ed  in  neurotoxicity 
evaluations  include  the 
electtix?ncephalogram  (EEC),  visually 
evoked  response  (VER),  somatosensory 
evoked  potential  (SEP),  and  the 
braiastem  auditor\'  evoked  response 
(BAER).  The  EEC  'is  the  summed 
electrical  activity  of  neurons  measured 


with  scalp  electrodes;  voltage  and 
frequency  are  primary  measures.  Evoked 
methods  employ  specific  eliciting 
stimuli  applied  to  the  sense  organs  to 
measure  nervous  system  electrical 
response.  Visual  patterns,  soimds,  and 
cutaneous  stimuli  are  presented  to  the 
subject,  and  "evoked"  vohage  changes 
in  the  nervous  system  are  measured 
with  skin  electrodes. 

While  EEGs  were  developed  as  a  tool 
in  the  neurologic  diagnosis  of  seizure 
disorders  and  other  brain  diseases,  dose- 
related  EEC  changes  in  chemically 
exposed  (especially  solvents  and 
styrene)  individuals  have  been  noted 
(Seppalainen  and  Harkonen,  1976).  EEC 
measurement  requires  large  recording 
devices  that  can  be  used  in  the 
laboratory  or  cHnic,  but  are  difficult  to 
use  in  field  studies.  However,  compact 
computerized  recording  equipment  has 
been  developed,  and  automated  spectral 
analyses  of  EEGs  have  recently  been 
applied  to  neurotoxicity  evaluation 
(Piikivi  andTolonen.  1989). 

In  contrast  to  EEGs,  evoked  response 
technology  is  improving,  and 
equipment,  while  expensive,  is 
becoming  more  portable.  VERs  have 
been  used  to  detect  the  sensory  toxicity 
of  solvents  and  carbon  monoxide  in 
human  subjects,  and  a  relationship  has 
been  suggested  between  BAER  and 
blood  lead  levels  in  children  exposed  to 
lead-containing  dust  in  the  environment 
(Otto  and  Hudnell,  1990).  Evoked 
potentials  also  may  be  conditioned, 
allowing  the  use  of  sensory  methods  to 
investigate  associative  processes. 

Dose-response  frmctions  have  been 
found  with  evoked  methods.  A 
curvilinear  relationship  was  found 
between  BAER  and  blood  lead 
concentrations  in  children  (Otto  and 
Hudnell,  1990),  and  a  biphasic  function 
described  visual  evoked  potential  (VEP) 
latency  and  visual  contrast  sensitivity 
and  perchloroethylene  exposure 
concentration  in  a  laboratory  studv 
(Alfmann  et  al.,  1991).  In  the  latter  . 
study,  the  direction  of  the  response  was 
jointly  dependent  on  dose  and  stimulu.s 
paramiiters.  In  addition,  changes  over 
time  in  the  effect  of  the  solvent  on  VEP 
were  dose  and  stimulus  parameter 
dependent. 

Two  important  methodologic 
considerations  are  illustrated  by  B.-\ER 
and  VEP  data.  One  is  that  low 
concentrations  of  some  chemical  agents 
may  produce  effects  (shorter  latencies  in 
these  examples)  that  could  be 
inaccurately  interpreted  as  facilitation 
rather  than  impairment.  Changes  in 
neuronal  latencies  in  either  direction 
could  be  a  result  of  a  neurotoxic 
process.  The  second  is  that  the  detection 
of  neurotoxic  effects  is  dependent  on 
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dose-time-testing  parameter 
interactions.  A  thorough  understanding 
of  the  effects  of  testing  parameters  on 
the  dose-response  relationship  and  the 
time  course  of  chemical  effect  will  be 
necessary  for  interpreting  iieurotoxicity 
studies. 

The  development  of  neurophysiologic 
methods,  such  as  evoked  and 
conditioned  potentials,  for  neurotoxicity 
risk  assessment  should  be  encouraged. 
These  methods  provide  relatively 
unambiguous  quantitative  data  on 
sensory  fxmction  that  may  have  clear 
implications  for  health,  are  influenced 
by  fewer  extraneous  variables  than  are 
self-report  and  neurobehavioral 
performance  tests,  and  allow  rokitively 
direct  extrapolation  of  effects  between 
animals  and  humans.    . 

3.3.3.  Neurochemical  Methods  ' 

One  of  the  major  difficulties  in  risk 
assessment  ise.stimating  exposure 
parameters  and  the  dose  or  body  burden 
actually  absorbed  by  the  individual.  In 
epidemiologic  studies,  the  actual 
absorption  and  bioavailability  of  a 
chemical  from  an  exposure  are 
frequently  unknown. 

Measurement  of  chemical 
concentrations  in  biologir.  fluids  or 
tissues  is  one  way  to  measure  more 
precisely  the  concentration  at  the  sitels) 
of  toxic  effect.  In  ejiidemiologic  studies. 
this  has  been  possible  only  for  chronic 
exposure  and  for  acute  exposure  to 
(.^lemicals  with  long  biologic  half-livps 
in  the  body,  such  as  lead,  other  nielals. 
and  bromides.  Blood  lead  levels  sliir.v 
correlations  with  neurobehav  ioral 
impairment,  but  blood  lead  levels  are 
representative  correlates  of  toxicitv  only 
forrelatively  acute  doses.  In  childriMi. 
for  example,  the  majority  of  lead-ri'l.ite.i 
impairment  is  the  resultof  chronii . 
rather  than  acute,  absorption.  The 
cunuilative  amount  of  lend  sivju-'stircd 
in  tissues  (such  as  deciduous  teeth)  may 
be  a  more  representative  indit  .itor  of  the 
area  under  the  tinie-C(in(cntr,itii)i] 
curve. 

For  chemicals  with  hal.*'-livi\s  in  the 
body  too  short  for  estini;itinc;  iil)sorbed 
dose,  the  biochemical  products  from  the 
chemical  or  from  the  physiolo.^ic  elTecfs 
of  tlic  chemical  may  serve  as  an  indi<\ 
of  exposure.  Serum  enzyme 
concentrations  (choliiu'sterase)  .md 
esterases  in  other  tissues  (lymph()i:\  te 
Iarg(;t  esterase)  have  been  emjiloyed  in 
field  studies  to  detect  pestiiide 
4?xposure,  while  vanillylmandeHc  ai  id 
(product  of  catecholanune 
neurotransmitter  biotransformation)  and 
erythrocyte  protoporphyrin 
concontrafions  have  been  used  with 
varying  success  in  differentiating 
between  lead-exposed  and  control 


workers.  The  addition  of  similar 
"exposure  biomarker"  measures  to 
laboratory  studies  may  allow  the 
development  of  quantitative  estimates  of 
absorbed  dose  under  various  exposure 
conditions. 

The  measurement  of  metabolic 
products  of  neurotoxic  agents  may  be 
extremely  useful  in  risk  assessment;  an 
example  comes  from  cancer  risk 
assessment.  Human  data  from  the  early 
1970s  on  saturation  of  microsomal 
methylene  chloride  biotransformation  to 
carbon  monoxide  (.Stewart  et  al..  1972). 
along  with  subsequent  animal 
carcinogenesis  data  garnered  in  the 
1980s,  provided  a  quantitative  basis  for 
a  physiologically  based 
pharmacokinetic  model  of  melhyjene 
chloride  cancer  risk  assessment 
(Andersen  et  al..  1991).  The  infor/.i.ition 
on  human  CO  pathway  kinetics 
proviiled  the  hoino!og:»j;is  key  '!)«! 
allowiHl  extrapolation  of  risk  from 
animals  to  humans  on  a  comparative 
physiologic  basis  rather  ihan'usi::); 
default  assumptions. 

3.3.4.  hnaging  Techniqin-s 

A  number  of  recently  dovelupi d* 
computerized  im,!;_Mng'te(.hniqueN  for 
evalunting  lirnin  ;a  tivity  and  i.erchral/ 
peripheral  blood  How  Ka\  e  mUhni 
valuable  information  to  tlie  neurologic 
diagnostic  process.  1  !-.(>se  imagio':; 
mellmds  inc. hide  thcrnugraphy. 
positron  enu'ssion  tonm-iaphv.  passive 
no!irom.ign(!tic-  im.-igieg 
(magni'toencephaiogrjphy).  magnetic 
restmance  im.iging.  magnetic  resoirince 
sp(>ctros(.opy,  coaip.Uriizcd 
toniogiaphy.  (iojuij.r  nltraMinograjjhy, 
and  computerized  ELC,  rec  ording/ 
analysis  (brain  electrical  activity 
mapping).  The  rescinh  application  of 
these  inviisive  iuid  I'.oniiuasivi' 
<iu.intit„tive  m('!h(nis  has  j)rimaril\  hem 
in  ni'ijrology,  s(  hizophienja  resean.h. 
drug  abuse,  AID.S  research  aiu]  toxic 
rnc.'phalop.illiy  (1  lagstadius  ot  al., 
198'.J).  Although  thccquipiDenl  for  i^i.iin 
imaging  is  expensive  arid  not  portable, 
neuroii);agiiigle(.l-.iiujui.v  pjouiisr  to  be 
valuable  clinical  and  laboratory  re.se.irch 
tocjls  in  human  neurotoxicolngv. 

3.3..').  Neurop.ithologic  Methods 

N'europathologic  exiimination  of 
nervous  .system  tissue  has  been  u.sed  to 
confirm  ilata  from  r  linii  al  ti-sting  and  to 
contribute  to  the  understariding  of 
nie(hanisiiis  of  action  ofneurotoxii  itv. 
Peripheral  nerve  biopsii^s  have 
coniirmed  chemically  indm  ed 
pi>riph(!ral  n(Miropathies  and  rvalaated 
rates  of  recovery  (Fullr-rtim.  19(j9). 
Po.stmortem  examination  of  nerv  ous 
tissue  also  has  elucidated  the 
neuropathological  effects  of  rarhon 


disulfide,  clioquinol,  and  doxorubicin 
(Spencer  and  Schaumburg,  1980). 

3.3.6.  Self-Report  Assessment  Methods 

Self-report  measures  relevant  to 
neurotoxicity  risk  assessment  consist  of 
histories  of  symptoms,  events, 
behaviors,  and  environmental 
conditions.  Information  is  obtained  b\ 
face-to-faco  interviews,  structured 
interviews  (often  conducted  for 
diagnostic  purposes),  medical  hislorx-s. 
questionnaires,  and  suney  instnunentv 

Self-report  instruments  are  the  only 
means  for  measuring  some  symptoms 
and  all  interoceptive  states,  sui  h  as  pa;n 
and  nausea.  Self-reports  also  are  usfdto 
obtain  information  on  behaviors  and 
events  (e.g..  exposure  conditions) 
especially  when  practical.  legal,  or 
ethical  limitations  prevent  dire(  t 
observation. 

Subjective  symptoms  ehu  idaled  fro:;) 
self-report  instruments  are  responsive  to 
dose.  Hanninen  et  al.  (1979)  foun.T»th.';t 
subjective  symptoms  were  positively 
correlated  with  blood  lead  levels  in" 
exposed  workers.  Subjective  pawi 
estimations  are  correlated  with  dose  .ij;i! 
type  of  centrally  and  peripht^rallv  ;,<  tuij; 
analgesics,  and  anxiety  scores  on  a 
variety  of  scales  are  responsive  to  tl^e 
size  of  the  anxiolytic  dose. 

Symptom  checklists  are  used  in 
ejjidemiologie  n-search  !o  identih  ;!>>• 
pattern  of  subjeuive  c(.mi)laints.  whii  h 
ran  be  usi-d  to  guide  the  selet  tion  o! 
objective  assessn;ent  methods.  The 
ilistribution  of  symptoms  can  l>e 
I  orrelated  with  indie^^s  of  exposiir.- 1.. 
fleti'rmine  if  particular  symptoms  arr 
more  prev.dent  in  exposeii  persons 
(Sjogren  et  al..  1990). 

Self-ri!port  data  are  notable  for  !);,,s.  - 
th.it  may  influence  thom:  thi-se  h;.i-i's 
.ire  well  know  n  isi  i']iiiii'miolog\'. 
I  linii  al  practice,  and  social  sr  ii'-ni  .■ 
lActi  in  till?  most  siipt>rfi(  ial  of 
<luestions,  rcsjiondents  m.iy  i  ou'-i  inujifv 
or  iinknowingh  bi.ss  the  aiisun  to  fit 
what  Ihry  bejii've  to  be  the  ex..Tiiin«'r's 
expiv  t.itions.  Details  of  objective  l•\en!^ 
or  suh;i;(  live  states  are  subj-ct  to 
alteration;  recall  and  reportiiig  of 
ren)er..!)ere(l  o(  i  urrentes  mav  be  iii.-si-.j 
to  fit  intiTjuetaticnsand  exjict  t.i'ions 
The  socioeconomic  status,  gender,  and 
affiliation  of  tin.'  tester  also  havr  hem 
identified  as  biasing  variables.  Bias 
occurs  when  infor.viation  is  request,  ij 
.iboiit  br'h.iviorv.  heii'-fs.  or  In  Jiu;;v 
belii'ved  by  the  respondent  to  in. 
so(  ially  undesirable  or  when 
reinforc<!inent  contingencies  (e.g.. 
litigation}  strongly  favor  selei  tiv(> 
reporting. 

Biases  in  self-report  data  can  be 
reduced  by  making  the  questionnaire 
anonymous  or  highly  confidenlial. 
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objective  data  can  be  used  to  validate 
self-reports.  Ethnographic  observations. 
objective  measurement  of  behavior, 
biologic  samples,  and  the  observations 
of  significant  others  are  employed  to 
validate  self-report  data.  Consistent 
descriptions  of  events  by  several 
persons  lend  credence  to  the  reliability 
of  the  report.  Many  clinical  interv  iews 
and  self-report  assessment  insL-uments 
include  some  mechanisms  for  detecting 
self-report  bias,  either  by  looking  for 
endorsement  of  improbable  behaviors, 
or  by  examining  the  consistency  of 
information  gathered  in  several  ways  or 
from  several  sources.  Concordance 
among  biologic  indices,  observations, 
and  physical  examinations  increases  the 
judged  validity  of  self-reports. 

3.3.6.1.  Mood  scales. 

Changes  in  mood  and  emotionality 
can  be  consequences  of  neurotoxicity. 
For  example,  case  reports  have 
identified  mood  changes  from  exposurf 
to  mercury,  lead,  solvents,  and 
organophosphate  insecticides.  The 
Taylor  Manifest  Anxiety  Scale  and  the 
Profile  of  Mood  States  (POMS)  are 
standardized  self-report  assessment 
instruments  for  which  there  is  some 
evidence  of  sensitivity  to  chemical 
insult. 

The  POMS,  a  component  of  the 
NeurotMjhavioral  Cote  Test  Buttery,  is  a 
self-report  measure  that  asks 
respondents  to  use  a  5-poinf  scale  to 
rate  the  magnitude  of  65  subjective 
states,  such  as  "tense,"  "relaxed," 
"hopeless,"  "guilty."  etc.,  that  they  have 
experienced  within  the  past  week.  The 
responses  are  scored  according  to  six 
mood  factors,  and  a  Total  Mood 
Disturbance  Score  also  may  bo 
calculated.  Liang  et  al.  (1990)  used  i\u\ 
POMS  to  evaluate  lead-exposed  workers 
(mean  blood  lead  concentration  of  41 
Hg/dL)  from  a  battery  plant  and  a  control 
group  from  a  fabric-weaving 
manufacturer.  Exposed  workt.Ts  wore 
significantly  higher  on  tension, 
depression,  anger,  fatigue,  and 
confusion  scales. 

Mood  scales  were  developed  tu  aid  in 
assessment  of  psychological  disordors. 
such  as  depression,  and  to  track 
treatment  response.  In  addition,  mood  is 
modulated  by  metabolic  and  endocrine 
variables  in  health  and  disease  and  can 
change  rapidly  in  response  to 
interpersonal,  workplace,  and 
environmental  events.  The  large  number 
of  nonchemical  variables  and  the 
lability  of  mood  make  inclusion  of 
carefully  selected  controls  essential  in 
using  affect  as  an  endpoint  in 
neurotoxicity  research. 

The  validity  of  mood  scales  may  be 
iimited  to  the  specific  populations  in 


which  the  validity  studies  were 
performed.  As  characterizations  of 
intemel  states,  the  meaning  of  the 
descriptors  in  the  POMS  established  for 
one  cuhure  may  not  be  the  same  as  the 
meaning  of  that  concept  or  term  in  other 
cultures  or  in  other  language  systems. 
There  may  be  variations  in 
interpretation  of  the  terms  by 
respondents  across  English-speaking 
subcultures,  perhaps  as  a  function  of 
education  or  the  size  of  the  verbal 
community.  While  these  differences 
may  not  impede  a  global  clinical 
interpretation,  the  reduction  in 
generalizability  across  study 
populations  may  be  sufficient  to 
decrease  the  usefulness  of  subjective 
scales  in  quantitative  neurotoxicity  risk 
assessfnent. 

3. 3. 6. 2.  Personality  scales. 

The  Minnesota  Multiphasic 
Personality  Inventory  (MNfi^I).  the 
Catt(!ll  16  PF.  and  the  Eysenck 
Personality  Inventory  have  occasionally 
been  used  in  neurotoxicity  res(;arch. 
Exposrd  and  nonexposed  groups  have 
ditlerad  on  several  scales  derived  froui 
these  $t;mdardized  questionnaires.  The 
diagnostic  power  of  the  MMPI,  for 
cxan^.p'.e,  is  not  in  the  individual  scales 
but  in  the  pattern  of  scores  on  the  10 
clinical  and  3  validity  scales.  Because 
interpretation  of  tlie  MMPI  requires  a 
trained  diagnostician  with  experience  in 
the  pojiulation  of  interest,  it  is  less 
likely  to  be  useful  in  quantitative 
neurotoxicity  assessment. 

J. 4.  Approaclu^K  to  Ntnirntoxicity 
Ass(tsamont 

3,4.1.  tpidemiok)gic  Studies 

Epidemiology  has  been  defined  as 
"the  study  of  the  distributions  and 
determinants  of  disease  and  injuries  in  . 
human  populations"  (Mausnerand 
Kninier,  198.5).  Knowing  the  frequency 
of  illness  in  groups  and  the  factors  that 
influence  the  distribution  is  the  tool  of 
epidoiniology  that  allows  the  evaluation 
of  causal  inference  with  the  goal  of 
prevention  and  cure  of  disease. 
ripideUiioiogic  studies  are  a  means  of 
evaluating  the  effects  of  neurotoxic 
substances  in  human  populations,  but 
such  atudies  are  limited  because  tlu^y 
must  le  performed  shortly  after 
exposure  if  the  effect  is  acute.  Most 
otti;n  tliese  effects  are  suspected  to  be  a 
result  of  occupational  exposures  due  to 
the  iiu:n;ased  opportunity  for  exposure 
to  industriai  and  other  chemicals. 

3  4.1.1.  Case  reports. 

Tlia  first  type  of  human  study 
undertaken  is  the  case  report  or  case 
series,  which  t:an  identifv  cases  of  a 


disease  and  are  reported  by  clinicians  or 
discerned  through  active  or  passive 
surveillance,  usually  in  the  workplace. 
For  example,  the  neurological  hazards 
of  exposiu^  to  Kepone, 
dimethylaminopropiomtrile,  and 
methyl-n-butyl  ketone  were  first 
reported  as  case  studies  by  physicians 
who  noted  an  unusual  cluster  of 
diseases  in  persons  later  found  to  have 
been  exposed  to  these  chemicals  (Cone 
et  al.,  1987).  However,  case  histories 
where  exposure  involved  a  single 
neurotoxic  agent,  though  informative, 
are  rare  in  the  hterature;  for  example, 
farmers  are  exposed  to  a  wide  variety  of 
potentially  neurotoxic  pesticides. 
Careful  case  histories  assist  in 
identifying  common  risk  factors, 
especially  when  the  association  between 
the  exposure  and  disease  is  strong,  the 
mode  of  action  of  the  agent  is 
biologically  plausible,  and  clusters 
occur  in  a  limited  period  of  time. 

Case  reports  are  inexpensive 
compared  with  other  types  of 
epidemiologic  studies  and  can  be 
obtained  more  quickly  than  more 
complex  studies.  They  provide  little 
information  about  disease  frequency  or 
pojiulation  at  risk,  but  their  importance 
has  been  clearly  demonstrated, 
p.'u-ticularly  in  accidental  poisoning  or 
acute  exposure  to  high  levels  of 
toxicant.  They  remain  an  important 
source  of  index  cases  of  new  di.s<;asos 
and  for  surveillance  in  occupational 
settings.  These  studies  require 
con I'irmation  by  additional 
t^pidemiologic  rese.arch  emjvloying  other 
study  design. 

3.4.1.2.  Cross-sectional  studies. 

In  cross-sectional  studies  or  surveys, 
both  the  disease  and  .suspected  risk 
factors  are  ascertained  at  the  same  time 
and  the  findings  are  useful  in  generating 
hypotheses.  A  group  of  people  is 
interviewed,  examined,  and  tested  at  a 
single;  point  in  time  to  ascertain  a 
relationship  between  a  disease  and  a 
neurotoxic  exposure.  This  study  design 
does  not  allow  the  investigator  to 
determine  whether  the  disease  or  the 
exposure  came  first,  rendering  it  less 
useful  in  estimating  risk.  Those  studies 
are  intermediate  in  cost  and  time 
required  to  complete  compared  with 
case  reports  and  more  complex 
ancdyticid  studies. 

3.4. 1.3.  Case-control  {retrospef:tivR) 
studies. 

Last  (1986)  defines  a  case-control 
study  as  one  that  "starts  with  the 
identification  of  persons  with  the 
disease  (or  other  outcome  variable)  of 
int(;rest,  and  a  suitable  control 
population  (comparison,  reference) 
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group  of  persons  without  the  disease." 
He  states  that  the  relationship  of  an 
"attribute"  to  the  disease  is  measured  by 
comparing  the  diseased  with  the  ' 

nondiseased  with  regard  to  how 
frequently  the  attribute  is  present  in 
each  of  the  groups.  The  cases  are 
assembled  from  a  population  of  persons 
with  and  without  exposure  and  the 
comparison  group  is  selected  from  the 
same  population;  the  relative 
distribution  of  the  potential  risk  factor 
(exposure)  in  both  groups  is  evaluated 
by  computing  an  odds  ratio  that  ser\es 
as  an  estimate  of  the  strength  of  the 
association  between  the  disease  and  the 
potential  risk  factor.  The  statistical 
significance  of  the  ratio  is  determined 
by  calculating  a  p-value  and  is  used  to 
appro.ximate  relative  risk. 

The  case-control  approach  to  the 
study  of  potential  neurotoxins  in  the 
environment  has  provided  a  great  deal 
of  information.  In  his  recent  text, 
Valciukas  (1991)  notes  that  the  case- 
control  approach  is  the  slrategv  of 
choice  when  no  other  environmental  or 
biological  indicator  of  neurotoxic 
exposure  is  available.  He  further  stales: 
"Considering  the  fact  that  for  the  vast 
majority  of  neurotoxic  chemical 
compounds,  no  objective  biological 
indicators  of  exposure  are  available  (or 
if  they  are,  their  half-life  is  too  short  to 
be  of  any  practical  value),  the  case- 
control  paradigm  is  a  widely  accepted 
strategy  for  the  assessment  of  toxic 
causation."  The  case-control  study 
design,  however,  can  be  very 
susceptible  to  bias.  The  potential 
sources  of  bias  are  numerous  and  can  be 
specific  to  a  particular  study,  and  will 
be  discussed  only  briefly  here.  Many  of 
these  biases  also  can  be  present  in  cross- 
sectional  studies.  For  example,  recall 
bias  or  faulty  recall  of  information  by 
study  subjects  in  a  questionnaire-based 
.study  can  distort  the  results  of  the 
study.  Analysis  of  the  case-comparison 
study  design  assumes  that  the  selected 
cases  are  representative  persons  with 
the  disease — either  all  cases  with  the 
disea.se  or  a  representative  sample  of 
them  have  been  ascertained.  It  further 
assumes  that  the  control  or  comparison 
group  is  representative  of  the 
nondiseased  population  (or  that  the 
prevalence  of  the  characteristic  under 
study  is  the  same  in  the  control  group 
as  in  general  population).  Failure  to 
satisfy  these  assumptions  may  result  in 
selection  bias,  but  violation  of 
assumptions  does  not  necessarily 
invalidate  the  study  results. 

An  additional  source  of  bias  in  case- 
control  studies  is  the  presence  of 
confounding  variables,  i.e.,  factors 
known  to  be  associated  with  the 
exposure  and  causally  related  to  the 


disease  under  study.  These  must  be 
controlled  either  in  the  design  of  the 
study  by  matching  cases  to  controls  on 
the  basis  of  the  confounding  factor  or  in 
the  analysis  of  the  data  by  using 
statistical  techniques  such  as 
stratification  or  regression.  Matching 
requires  time  to  identify  an  adequate 
number  of  potential  controls  to 
distinguish  those  with  the  proper 
characteristics,  while  statistical  control 
of  confounding  requires  a  larger  study. 
The  definition  of  exposure  is  critical 
in  epidemiologic  studies.  In 
occupational  settings,  exposure 
assessment  is  based  on  the  job 
assignment  of  the  study  subjects,  but 
can  be  more  precise  if  detailed  company 
records  allow  the  development  of 
exposure  profiles. 

3.4.1.4.  Prospective  (cohort,  foliowup) 
studies. 

In  a  prospective  study  design,  a 
healthy  group  of  people  is  assembled 
and  followed  forward  in  time  and 
observed  for  the  development  of 
disease.  Such  studies  are  invaluable  for 
determining  the  time  course  for 
development  of  disease  (e.g..  foliowup 
studies  performed  in  various  cities  on 
the  effects  of  lead  on  child 
development).  This  approach  allows  the 
direct  estimate  of  ri.sks  attributed  to  a 
particular  exposure  since  disease 
incidence  rates  in  the  cohort  are 
determined  and  allows  the  study  of 
chronic  effects  of  expo.sure.  One  major 
strength  of  the  cohort  design  is  that  it 
allows  the  calculation  of  rates  to 
determine  the  excess  risk  associated 
with  an  exposure.  Also,  biases  are 
reduced  by  obtaining  information  before 
the  disease  develops.  This  approach, 
however,  can  be  very  time-consuming 
and  costly. 

In  cohort  studies  information  bias  can 
be  introduced  when  individuals  provide 
distorted  information  about  their  health 
because  they  know  their  exjjosure  status 
and  may  have  bet^n  told  of  the  expected 
health  effects  of  the  exposure  under 
study. 

A  special  type  of  cohort  study  is  the 
retrospective  coliort  study  in  wh.ich  the 
investigator  goes  back  in  time  to  select 
the  .study  groups  and  traces  them  over 
time,  often  to  the  present.  The  studies 
usually  involve  specially  exposed 
groups  and  have  provided  much 
assistance  in  estimating  risks  due  to 
occupational  exposures.  Occupational 
retrospective  cohort  studies  relv  on 
company  records  of  past  and  current 
employees  that  include  information  on 
the  dates  of  employment,  age  at 
employment,  date  of  departure,  and 
whether  diseased  (or  dead  in  the  case  of 
mortality  studies).  Workers  can  then  be 


classified  by  duration  and  degree  of 
exposure.  A  retrospective  cohort  study 
was  performed  in  which  a  cohort  of 
1,790  bricklayers  and  2,601  men 
exposed  to  paint  solvents  was 
retrospectively  identified  and,  if  a 
disability  pension  had  been  awarded, 
the  subjects  were  examined  for  evidence 
of  presenile  dementia.  This  study  found 
a  rate  ratio  of  3.4  for  presenile  dementia 
among  the  painters  as  compared  with 
the  bricklayers  (Johnson,  1987). 

3.4.2.  Human  Laboratory  Exposure 
Studies 

Neurotoxicity  assessment  has  an 
advantage  not  afforded  the  evaluation  oi 
other  toxic  endpoints,  such  as  cancer  or 
reproductive  toxicity,  in  that  the  effects 
of  some  chemicals  are  short  in  duration 
and  reversible.  Under  certain 
circumstances,  it  is  ethically  possible  to 
perform  human  laboratorv  exposure 
studies  and  obtain  data  relevant  to  the 
risk  assessment  process.  Information 
from  experimental  human  exposure 
studies  has  been  used  to  set 
occupational  exposure  limits,  mostly  for 
organic  .solvents  that  can  be  inhaled" 

Laboratory'  exposure  studies  ha\  e 
contributed  to  risk  Assessment  and  the 
setting  of  exposure  limits  for  several 
solvents  and  other  chemicals  with  acute 
reversible  effects.  These  chemicals 
include  methylene  chloride, 
perchloroethylene.  trichloroethvlene. 
and  p-xylene  (Dick  and  Johnson.  1086) 

Human  exposure  studies  offer 
advantages  over  epidemiologic  field 
studies.  Combined  with  app.ropriate 
biological  sampling  (breath  or  hlooii).  it 
is  possible  to  calculate  bodv 
concentrations,  to  examine 
toxicokinetics,  and  identify  metabolili-s 
Bioavailability,  elimination,  dose- 
related  changes  in  metabolic  pathways, 
individual  variability,  time  course  of 
effects,  interactions  between  chemi(  .i'-s. 
interactions  l>etweon  chemical  c\n(i 
environmental/biobehavioral  factors 
(stressors,  workload/respiratory  rate)  ;>;e 
some  processes  that  can  be  evaluated  in 
laboratory  studies. 

Other  goals  of  laboratory  studies 
include  the  indepth  characlerizatio:i  n| 
effects,  the  development  of  new 
assessment  methods,  and  the 
examination  of  the  scnsilivitv. 
specificity,  and  reliability  of 
neurobehavioral  assessment  methods 
across  di(?mical  classes. 

The  laboratory  is  the  most  appropriate 
setting  for  the  study  of  environmental 
and  biobehavioral  variables  that  af.^ei  t 
the  action  of  chemical  agents.  The 
effects  of  ambient  temperature,  task 
difficulty,  the  rate  of  ongoing  behavior 
conditioning  variables,  tolerance/ 
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sensitization,  sleep  deprivation, 
motivation,  etc.,  can  be  studied.  ' 

3.4.2.1.  Methodologic  aspects. 

From  a  methodologic  standpoint, 
human  laboratory  studies  can  be 
divided  into  two  categories — between- 
subjects  and  within-subjects  designs.  In 
the  former,  the  neurobehavioral 
performance  of  exposed  volunteers  is 
compared  with  that  of  nonexposed 
participants.  In  the  latter,  preexposure 
performance  is  compared  with 
neurobehavioral  function  under  the 
influence  of  the  chemical  or  drug. 
Within-subjects  designs  have  the 
advantage  of  requiring  fewer 
participants,  eliminating  individual 
differences  as  a  source  of  variability, 
and  controlling  for  chronic  mediating 
variables,  such  as  caffeine  use  and 
educational  achievement.  A 
disadvantage  of  the  within-subjects 
design  is  that  neurobehavioral  tests 
must  be  administered  more  than  once. 
Practice  on  many  neurobehavioral  tests 
often  leads  to  improved  performance 
that  may  confound  the  effect  of  the 
chemical/drug.  It  is  important  to  allow 
a  sufficient  number  of  test  sessions  in 
the  preexposure  phase  of  the  study  to 
allow  performance  on  all  tests  to 
achieve  a  relatively  stable  baseline  level. 

3.4.2.2.  Human  subject  selection  factors. 

Participants  in  laboratory  exposure 
studies  may  be  recruited  from 
populations  of  persons  already  exposed 
to  the  chemical/drug  or  from  naive 
populations.  Although  the  use  of 
exposed  volunteers  has  ethical 
advantages,  can  militate  against  novelty 
effects,  and  allows  evaluation  of 
tolerance/sensitization,  finding  an 
accossible  exposed  population  in 
reasonable  proximity  to  the  laboratory  is 
difficult.  Naive  participants  aro  more 
easily  recruited,  but  may  differ 
significantly  in  important  characteristics 
from  a  representative  samplo  of  expo.siid 
persons.  Naive  volunteers  aru  oftcm 
younger,  healthier,  and  better  etlucatud 
than  the  populations  exposed 
environmentally,  in  the  workplace,  or 
pharmacotherapcutically.  Voi  exanipk;. 
pliase  I  drug  trial  data  from  relatively 
yciuns  and  healthy  volunteers  may  not 
adequately  predict  the  imiidiMicu  of 
neurotoxic  side  effects  in  older  persons 
with  chronic  health  problems. 

;t  4.2.3.  Exposure  conditions  and 
chemical  classes. 

Compared  with  workplace  and 
fiivironmental  exposures,  laboratory 
exposure  conditions  cm  be  controlled 
more  precisely,  but  exposure  periods  arc 
iiiiK  h  shorter.  Cener.illy  only  one  or  two 
11  l.ilively  pure  chenii'iais  are  studied  for 


several  houjs  while  the  population  of 
interest  may  be  exposed  to  multiple 
chemicals  containing  impurities  for 
months  or  years.  Laboratory  studies  are 
therefore  better  at  identifying  and 
characterizing  effects  writh  acute  onset 
and  the  selective  effects  of  pure  agents. 

Most  laboratory  studies  of 
neurobehavioral  function  have 
employed  individual  solvents, 
combinations  of  two  solvents,  or  very 
low  concentrations  of  chemicals 
released  from  household  and  office 
materials  (volatile  organic  compounds). 
This  selection  is  primarily  because 
solvent  effects  are  reversible,  because 
there  are  wide  margins  of  safety  for 
acute  effects  of  solvents,  because 
solvents  can  be  administered  via 
inhalation  methods  that  allow 
calculation  of  body  concentrations  by 
breath  sampling  methods  that  do  not 
require  needle  sticks,  because  over  1 
million  workers  may  have  occupational 
solvent  exposure,  and  because  of  the 
extensive  use  of  solvents  in  household 
products.  Chemicals  studied  in  the 
laboratory  over  the  past  40  years  have 
included  ozone,  NO2,  CO,  styrene,  lead, 
anesthetic  gases,  pesticides,  irritants, 
chlorofluorocarbon  compounds,  and 
propylene  glycol  dinitrite.  Caffeine, 
diazepam,  and  ethanol  have  been  used 
in  laboratory  studies  as  positive  control 
substances. 

3.4.2.4.  Test  methods. 
Neunobehavioral  test  methods  may  be 

selected  according  to  several  strategies. 
A  tust  battery  that  examines  multiple 
neurobehavioral  functions  may  be  more 
useful  for  screening  and  the  initial 
characterization  of  acute  effects. 
Selected  neurobehavioral  tests  that 
nieasuM  a  more  limited  number  of 
functions  in  niuUiple  ways  may  be  more 
useful  f(jr  elucidating  mechanisms  or 
validating  specific  effects. 

3.4.2.5.  Controls. 

Both  chemical  and  behavioral  control 
prociHliirns  are  valuable  for  examining 
thf!  spucificity  of  the  effects.  A 
concortlant  effect  among  different 
measures  nf  the  same  neurobehavioral 
function  (e.g.,  reaction  time)  and  a  lack 
of  effect  on  some  other  mnnsures  of 
psyi:homoior  function  (e.g..  untiuKui 
ni.iiuud  dexterity)  would  increase  the 
confidence  in  a  selective  effect  on  motor 
speed  and  not  on  attention  or  on 
noi'.spccific  motor  function.  Likewist*, 
finding  concordant  effects  among 
siinikir  chemical  or  drug  classes  along 
with  different  effects  from  fiissiiuilar 
c;liisM;3  would  supjiort  the  specific  it\'  of 
cluaiical  effect.  Forexamph-.  finding 
that  the  effects  of  a  solvent  vvi-re  similar 
to  those  of  efhanol  but  not  caffeine 


would  support  the  specificity  of  solvent 
effects  on  a  giveii  meastire  of 
neurotoxicity. 

3,4.2.6.  Ethical  issues. 

Most  human  exposure  studies  in  the 
laboratory  have  been  justified  on  the 
basis  of  data  indicating  that  the 
chemical  or  drug  exposure  produces 
only  temporary  and  reversible 
functional  effects.  The  use  of 
occupationally,  environmentally,  or 
therapeutically  exposed  populations  as 
a  source  of  participants  also  makes  the 
risks  h-om  research  exposure  small 
relative  to  nonlaboratory  sources  of  risk. 
Protection  of  human  subjects  is  also 
provided  by  the  informed  consent 
process;  the  health  risks  (known  and 
unknown)  and  benefits  of  the  research 
are  thoroughly  explained  to  each 
participant,  who  may  terminate 
participation  in  the  study  at  any  time. 

Despite  safeguards,  several  chemicals 
and  drugs  thought  at  the  time  of  the 
exposure  study  to  produce  only 
temporary  neurobehavioral  effects  are 
now  (20  years  later)  suspected  of  being 
potential  human  carcinogens  on  the 
basis  of  animal  and  human  data  (e.g.. 
methylene  chloride,  perchloroethylene). 
Other  chemicals,  however,  are  now 
thought  to  be  less  carcinogenic  or 
otherwise  less  toxic  in  humans  than 
once  believed.  Rapid  advances  in  all 
areas  of  toxicology  make  it  difficult  to 
communicate,  to  potential  subjects, 
relia!)le  information  about  the 
likelilinod  of  long-term,  latent,  or 
delayed  adverse  effects  on  health 
subsequent  to  the  study.  The 
ccjiumunication  of  uncertainty  about 
potential  long-term  effects  to  rcsenn^h 
[)articipants  is  essential  if  human 
exposure  studies  are  to  be  conducted 
ethically  and  are  to  continue  their 
contributions  to  neurofoxicology  and 
risk  assessment. 

3.5.  .\s^;essment  of  Developmontal 

\'i:uratt).xicity 

3. .">.!.  Developmental  Deficits 

While  adult  neurotoxicology 
evaluates  the  effects  of  chemical 
exposure  on  relatively  stable  nervous 
system  structure  and  function, 
develupnuMital  neurotoxicology 
addresses  the  special  vulnerabilities  of 
the  young  and  the  old.  Neurobehavioral 
as'.i's<:u(!nt  of  chemical  neurotoxicity  is 
coiiiplicated  by  having  to  measure 
hiMi.tionul  impairment  within  a 
sequential  progression  of  emergenc:e. 
ni.ittiration.  and  gradual  decline  of 
lu'rvous  system  capabilities.  Methods  iit 
developmental  neurotoxicity  asst^sment 
nuist  reflect  the  diversity  of 
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neurobehavioral  functions,  from 
neonates  to  the  elderly. 

Exposure  of  pregnant  women  to 
alcohol,  drugs  of  abuse,  therapeutic 
drugs,  nicotine,  and  environmental 
chemicals  may  result  in  the  immediate 
or  delayed  appearance  of 
neurobehavioral  impairment  in  children 
(Kimmel.  1988;  Nelson.  1991a). 
Postnatal  exposure  of  children  to 
chemical  agents  in  the  environment, 
such  as  lead,  also  may  impair  IQ  and 
other  indices  of  neurobehavioral 
function  (Needleman  et  al..  1979). 
Neurotoxic  effects  may  impair  speech 
and  language,  attention,  general 
intelligence,  "state"  regulation  and 
responsiveness  to  external  stimulation, 
learning  and  memory,  sensor>'  and 
motor  skills,  visuospatial  processing, 
affect  and  temperament,  and 
responsiveness  to  nonverbal  social 
stimuli.  Chemical  neurotoxicity  may  be 
manifested  as  decreases  in  functional 
capabilities  £)r  delays  in  normative 
developmental  progression. 

Neurotoxic  effects  are  not  limited  to 
direct  exposure  of  the  fetus  or  child  to 
the  chemical.  Animal  studies  suggest 
that  altered  neurobehavioral 
development  in  offspring  mav  result 
from  exposure  of  males  (Ioffc;"and 
Soyka.  1981)  and  females  to  chemical 
sub.stances  prior  to  conception.  In  this 
case,  altered  postnatal  development  mav 
reflect  chemical  influences  on 
mechanisms  of  inheritance.  copulator\' 
behavior,  nutritional  status,  hormonal' 
status,  or  the  uterine  environment.  In 
animals  and  humans,  chemical 
exposure  of  parents  may  indirectly 
impair  postnatal  development  through 
changes  in  milk  composition,  parenting 
behaviors,  and  other  aspef:ts  of  the 
frnvironment. 

In  older  adults  the  juiriua!  aging 
process  alters  the  response  to  ' 
niuirotoxicants.  Both  ph;irmarodvnamic 
and  pharmacokinetic  changes  mnv 
underlie  altered  sensitivities  to  the 
neurotoxic  effects  of  dru^s  and 
cliouucals.  An  example  well  known  in 
g«'riatric  medicine  is  the  appariinl 
increase  in  sensitivitv  of  the  el.hTly  to 
U\a  toxic  effects  of  a'nxiolvtics  (.Salznuui. 
lOHl).  Decreases  in  biotransformation 
mt('  ;ind  renal  elimination  of  parent 
drug  and  active  metabolites,  not  related 
to  disease  processes,  may  partially 
account  for  the  increased  vulnerability 
(i'riedel,  1978).  Chronic  disease  states  in 
older  persons  may  result  in  decreased 
functional  capabilities  and  incn^a.sed 
vuin.^rability  to  neurotoxic  efferts. 
f  ;hronic  diseases  also  may  prompt 
[)harinacotherapy  that  mav  impair 
neurobehavioral  function. 
Cardiova.scular,  psychc>f)harrnat:oIogic. 
atui  antineoplastic  medications  mav 
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resuh  in  patterns  of  neurobehavioral 
impairment  not  typically  seen  in 
younger  individuals. 

3.5.2.  Methodologic  Considerations 
Standardized  methods  are  being 
developed  for  pediatric  neurotoxicity 
assessment.  Neurobehavioral  functions 
emerge  during  developmental  phases 
from  neonatal  stage  through  secondary 
school,  and  nervous  svstem  insult  may 
be  reflected  not  only  in  impairment  of 
emergent  functions,  but  also  as  delays  in 
the  appearance  of  new  functions.  Both 
the  severity  and  type  of  deficit  are 
affected  by  the  dose  and  duration  of 
exposure  (Nelson.  1991b),  and  different 
sensitivities  to  chemical  effects  may  be 
exhibited  at  different  stages  of  nervous 
system  development.  Earlv  episodes  of 
exposure  may  produce  structural 
damage  to  the  nervous  svstem  that  mav 
not  be  developmentallv  expressed  in  " 
behavior  for  several  months  or  vears. 
7  he  selection  of  appropriate  testing 
methods  and  conditions  is  more 
important  when  assessing  children 
because  of  shorter  attention  spans  and 
increased  dependence  on  parental  and 
environmental  supports.  In  addition, 
because  of  the  increasing  coniploxitv  of 
functional  capabilities  during  early 
development,  onlv  a  few  tests 
appropriate  for  infants  can  be  validly 
readministored  to  older  children.  Given 
the  complexity  of  these  variables,  the 
task  of  devising  sensitive.  rf;liable,  and 
valid  assessment  instruments  or 
batteries  for  pediatric  populations  will 
bechall(!npin;^. 

As^^essrr.ont  methods  in  older  adults 
must  be  capable  of  distinguishing 
chemical  and  drug  effects  from  the 
efferts  of  agiiir;  processes  and  (  hroni<: 
disiMse  statt's  (Crook  et  al..  19B3). 
Assessment    lethods  must  be  valid  am! 
reliable  wiih  jrpeated  administration 
across  a  siKnificant  portion  of  the 
iifVsp.in,  and  take  into  consideration  tl-.r- 
tiiise  (days,  months,  or  years)  lh.it  may 
intervene  between  e.xposnre/insult  and 
the  eximv^sion  of  neurotoxici'v  as 
functional  impairnuMit.  Research  on 
iK)U(;xpos'-fl  populations  to  dnveloji  a-" 
appropriate  normative  sc(.)res  for 
ueiirobehavio.-al  functions  will  br- 
imiii.Ttant  for  the  interpn-t„Iii;n  of 
as.si'ssnient  instruments. 

rnviroiHiiental  exposure  to  neurotoxij 
chemicals  and  dnu-.s  is  correlatiul  with 
socicM'conoifiic  and  ethnic  status. 
Assessment  methods  will  th(>r.'f..n'  havi- 
to  be  adaj^ted  lo  diverse  ethnic,  ruilura!. 
•  ind  langii.i.^e  grnii])s.  While  gender 
difliTences  in  early  development  liavc 


i'l-n  noted,  difl'crential  responsns  of 
males  and  fenialns  to  neuroloxicants 
liave  been  l»;ss  well  explored  and  slu.uld 
rt'i  five  attention. 


3.6.  Issues  in  Human  Neurotoxicoloev 
Test  Methods 

3.6.1.  Risk  Assessment  Criteria  for 
Neurobehavioral  Test  Methods 

The  value  of  human  neurobehavioral 
test  methods  for  quantitative  risk 
^sessment  is  related  to  the  number  of 
the  following  criteria  that  can  be  met: 

a.  Demonstrate  sensitivity  to  die  kinds 
of  neurobehavioral  impairment 
produced  by  chemicals:  that  is.  able  to 
detect  a  difference  between  exposed  and 
nonexposed  populations  in  field  studies 
or  between  exposure  and  nonexposure 
periods  in  human  laboratory  research  or 
^l^i"  exposed  populations  over  time. 

b.  Show  specificitv  for  neurotoxic 
chemical  effects  and  not  be  unduly 
responsive  to  a  host  of  other  ' 
nonchemical  factors,  and  show 
s[>ecificity  for  the  neurobehavioral 
function  believed  to  be  measured  bv  the 
test  method. 

c.  Demonstrate  adecpiate  reliability 
(consistency  of  measurement  over  time) 
and  validity  (concordance  with  oUier 
behavioral,  physiologic,  biochemical,  or 
anatomic  measures  of  neurofuxicitv). 

d.  Show  graded  amounts  of 
neurobehavioral  change  as  a  furicti(jn  of 
exposure  parameter.  absorl>ed  dose,  or 
body  burden  along  some  (jrdinal  or 
continuous  metric  (dose  response). 

e.  For  representative  classes  or 
siilH.lass(?sofC\'.S.l'NS-active 
chemicals,  identify  single  effectb  or 
patterns  of  impairment  across  several 
tests  or  functional  domains  that  arc 
reasonably  consistent  from  studv  to 
study  (structure-activity). 

r  iiv.  amenable  to  the'devolopnient  of 
a  pro<:edurally  .similar  cuuntt^rpart  that 
<  an  be  used  to  assess  houKjlogoiis 
Ix'h.iviors  in  aniin.ils. 

g.  Whenever  it  is  relevant,  car-  must 
be  taken  to  insure  to  the  exti-nt  jjussilile 
Dial  subj-ufs  ar(!  blind  to  the  \arialo  of 
interest  (ritmignus.  Ki'K^) 

-.(i.l  1.  .Ser.:,iti\  ity. 

Individual  neiuobelnvioral  tests  and 
test  batteries  have  deti-cted  dilfrronres 
beiwwn  exposed  and  nont  xposed 
[lopuhitions  in  epidemiologic  studies 
and  in  laboratory  studies.  Kffes  ts  have 
been  detetrted  by  neiirnheh.nvinral 
m'.'lhods  at  conci'iilratinns  Ihouglit  by 
olher  kinds  of  evahialion  not  to'prnd;ir- 
neurotoxif:ity.  Wo:kp!,i<  e  e\j)nsure 
limits  to  many  chemic.ds  liave  been  set 
on  Mie  basis  of  neurobeha\  ioral  studies. 
Whili!  the  overall  muisitivity  rjf 
Meurobehavif)r.i!  methods  is  suflli  ient  to 
i.e  useful  in  nenrotoxicoloj^v  risk 
ass.'ssment.  .some  metliod:-.  are  imttlilv 
uisensitive  across  several  (  heiiucal 
classes  while  the  sensitivity  of  other 
neurot)ehHv  ioral  tests  varies  according 
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to  the  spectrum  of  neurotoxic  effects  of 
the  chemical  or  drug. 

Sensitivity  is  sometimes  negatively 
correlated  with  reliability;  selecting  for 
tests  that  show  little  change  over  time 
may  also  select  for  tests  that  are  not 
sensitive  to  neiurotoxic  insult. 

Having  more  control  over  the  testing 
environment  and  using  a  repeated 
measures  design  may  decrease 
variability  and  increase  statistical 
power,  but  these  tactics  may  introduce 
other  problems.  There  is  some 
suggestion  that  experience  in  highly 
structured  laboratory  environments  with 
explicit  stimulus  conditions  may  reduce 
the  sensitivity  of  humans  and  animals  to 
the  effects  of  drugs  and  chemicals,  and 
the  sensitivity  of  nevuobehavioral 
measures  to  impairment  by  a  chemical 
or  drug  may  depend  on  neurobehavioral 
training  history  (Terrace,  1963;  Brady 
and  Barrett,  1986).  Sensitivity  may  also 
be  decreased  if  baseline  behaviors  are 
stable  and  well  practiced  or  an  escape/ 
avoidance  procedure  is  employed. 

The  systematic  introduction  of 
stimulus  or  response  changes  to  induce 
transitional  behaviors,  such  as  in  a 
transitional  state  or  repeated  learning 
paradigms,  may  be  one  way  to  retain  the 
advantage  of  a  stable  baseline,  have 
sufficient  sensitivity,  and  avoid  practice 
effects  (Anger  and  Setzer,  1979). 

3.6.1.2.  Specificity. 

There  are  two  kinds  of  specificity  in 
neurobehavioral  assessment  of  chemical 
or  drug  neurotoxicity.  Chemical 
specificity  refers  to  the  ability  of  a  test 
to  reflect  chemical  or  drug  effects  and  to 
be  relatively  resistant  to  the  influence  of 
nonchemical  variables.  The  second  type 
of  specificity  refers  to  the  ability  of  a 
test  method  to  measure  changes  in  a 
single  neurobehavioral  function  (e.g., 
dexterity)  or  a  restricted  number  of 
functions,  rather  than  a  broad  range  of 
functions  (attention,  reasoning, 
dexterity,  and  vision). 

The  neurobehavioral  expression  of 
neurotoxic  chemical  or  drug  effects  is  a 
function  of  the  joint  interaction  of 
ongoing  nervous  system  processes  with 
the  chemical  substance  and  with 
biopsychosocial  variables  that  also 
influence  nervous  system  activity.  In 
laboratory  exposure  studies  numerous 
environmental,  behavioral,  and  biologic 
variables  can  influence  the  type  or 
magnitude  of  neurotoxic  effects  of 
chemical  agents  and  drugs  (MacPhail, 
1990).  These  variables  include  ambient 
temperature,  physical  workload,  task 
difficulty,  the  social  and  tangible  reward 
characteristics  of  the  laboratory  setting. 
redundancy  of  stimuli,  the  rate  and  form 
of  the  behavioral  response,  conditioning 


factors,  and  the  interoceptive  stimulus 
properties  of  the  chemicals. 

Tne  laboratory  research  participant's 
history  and  habits  outside  the  laboratory 
also  may  affect  chemical- 
neurobehavioral  interactions  by 
influencing  the  baseline  level  of 
performance  on  neurobehavioral  tests  or 
directly  affecting  the  response  of  the 
CNS  to  the  exposure.  Age,  gender, 
educational  level,  intellectual 
fimctioning,  economic  status,  acute  and 
chronic  health  conditions  (including 
developmental  or  current  neurologic 
conditions),  alcohol/drug/tobacco 
effects  or  withdrawal,  emotional  status 
or  significant  life  events,  sleep 
deprivBtion,  fatigue,  and  cultural  factors 
are  only  a  few  of  the  variables  that  may 
affect  performance  in  laboratory  studies 
(Williamson,  1991;  Cassitto  et  al.,  1990). 

The  influence  of  these  selection  and 
biopsjrchosocial  variables  on  the 
neurobehavioral  effects  of  workplace 
chemicals  is  poorly  understood, 
although  their  effects  on  drug-behavior 
interactions  have  been  more  thoroughly 
explored.  Controlling  or  understanding 
chemical  and  nonchemical  variables 
will  be  important  for  ensuring  adequate 
specificity  for  risk  assessment  purposes. 

3.6.1.3.  Reliability  and  validity. 

Reliability  refers  to  the  ability  of  a 
given  test  to  produce  closely  similar 
results  when  administered  more  than 
once  over  a  period  of  time  or  in  similar 
populations.  Reliability  is  meaningful 
only  with  respect  to  the  measurement  of 
functions  that  would  not  be  expected  to 
change  significantly  over  the  time 
period.  Test-retest  reliability  coefficients 
are  between  0.6  and  0.9  (Beaumont, 
1990)  for  most  of  the  tests  in  the  NCTB. 
With  notable  exceptions,  other 
neurobehavioral  tests  have  similar 
reliabilities.  Reliabilities  in  the  0.8  to 
0.9  range  are  usually  thought 
acceptable.  As  reliability  decreases, 
measurement  error  is  more  likely  to 
mask  neurotoxic  chemical  effects. 

The  validity  of  a  given  neurotoxicity 
test  relies  on  evidence  that  it  adequately 
measures  the  domain  of  interest  and  is 
not  highly  corielated  with  tests  that  are 
believed  to  measure  unrelated 
functions.  These  convergent  and 
divergent  aspects  of  validity  are 
frequently  divided  into  construct, 
(  ontent,  and  criterion  subcategories. 
Construct  validity  refers  to  the  ability  of 
a  givan  test  to  measure  the  intended 
function  or  construct  (e.g.,  attention), 
content  to  how  well  the  test  measures 
the  major  aspects  of  the  function,  and 
criterion  to  how  highly  the  test 
correlates  with  other  tests  of  the  same 
function  or  predicts  neurotoxic 
impairment  after  similar  insult. 


Many  neurobehavioral  tests  purport  to 
measure  the  same  or  similar  cognitive, 
sensory,  or  motor  functions,  but 
correlations  between  these  tests  under 
chemical  exposure  or  control  conditions 
can  be  disappointingly  low.  This  is  not 
surprising  given  the  procedural 
differences  that  exist  among 
neurobehavioral  tests.  Tests  intended  to 
measure  the  same  function  often  have 
different  presentation  and  response 
modalities  (visual,  verbal,  manual),  have 
differing  numbers  of  trials  or  a  different 
time  limit,  and  have  different  methods 
for  scoring  the  results.  Many  tests  have 
such  large  procedural  differences  that 
direct  comparison  is  difficult. 
Assessment  of  validity  for 
neurobehavioral  tests  of  specific 
constructs,  such  as  attention,  is  further 
complicated  in  that  sensory  input,  other 
cognitive  processes,  and  motor 
responses  are  unavoidable  contributors 
to  the  test  result. 

36.1.4.  Dose  response. 

Dose  in  this  discussion  refers  to  the 
measurement  of  chemical  or  metabolite 
concentrations  in  the  body  and  to 
estimations  of  exposure.  Both  exposure 
assessment  and  biologic  concentrations 
should  be  measured  whenever  possible. 
Dose-response  relationships  have  been 
observed  both  in  field  and  laboratory 
studies.  Two  recent  human  solvent 
exposure  studies  used  lower  exposure 
concentration  that  resulted  in  mucosal 
membrane  effects  reported  by  subjects 
as  odors  or  irritation  (Dick  et  al.,  1992; 
Hjelm  et  al.,  1990).  Neurobehavioral 
impairment  was  not  detected  in  these 
studies.  A  review  of  over  50  organic 
solvent  human  exposure  experiments 
found  that  neurobehavioral  impairment 
generally  occurred  at  mean 
concentrations  higher  than  those 
associated  with  irritation,  although 
there  was  often  overlap  among  the 
irritant  and  impairment  concentration 
ranges  (Dick,  1988).  Defining  neurotoxiL 
dose-rosponse  relationships  in  humans 
decreases  the  uncertainties  of 
extrapolation  from  animal  data  and 
allows  a  more  accurate  risk  assessment 

Recent  human  solvent  exposure 
studies  have  employed  low 
concentrations  under  which 
neurobehavioral  impairment  was  not 
observed.  Rather,  these  studies  have 
primarily  detected  the  effects  of  solvenis 
on  mucosal  membranes  reported  by 
subjects  as  odors  or  irritation  (Dick, 
unpublished  observation).  While  these 
data  may  be  relevant  to  setting 
workplace  and  environmental  exposure 
limits,  they  can  be  expected  to  provide 
little  information  about  the 
neurobehavioral  impairment  that  occurs 
at  higher  concentrations.  The 
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relationship  between  irritantyodor 
concentration-effect  functions  and 
neurobehavioral  impairment 
concentration-effect  functions  is  not 
known,  but  it  is  probably  not  linear. 
Dose-dependent  mechanisms  of  toxic 
effect  can  be  expected  to  complicate  risk 
extrapolation  across  the  dose-response 
range  in  humans. 

A  further  complication  in  dose- 
response  extrapolation  is  that  low 
concentrations  of  chemicals  may  appear 
to  improve  performance  as  measured  by 
neurobehavioral  tests,  while  higher 
doses  are  more  likely  to  impair 
performance.  Improved  performance 
does  not  necessarily  indicate  the 
ab.scnce  of  neurotoxicity:  both  increases 
and  decreases  in  neurobehavioral 
performance  may  result  from 
deleterious  chemical  interactions  with 
neurons.  Dose-response  extrapolation  is 
further  complicated  by  the  observation 
tliat  facilitative  or  impairment  effects 
within  a  given  dosage  range  may  occur 
Ht  some  parameters  of  the  test  si'imulus 
or  aspects  of  the  response  (response 
nite-dopendent)  but  not  at  others 
(Altmann  et  al..  1991).  Therefore,  duse 
extrapolations  are  mere  difficult  when 
there  is  uncertainty  about  the  shape  of 
the  dose-response  function  (biphasic. 
iiiioar.  etc.)  at  the  relevant  test  stimulus 
and  response  parameters. 

The  risk  assessment  process  with 
animal  data  involves  extrapolation  from 
the  effects  of  high  doses  in  animals  to 
predict  the  effects  of  chronic  low-dose 
exposure  in  humans.  With  data  from 
laboratory  studies  of  humans  in  a  risk 
as.sossment,  however,  the  extrapolation 
is  in  the  other  direction,  from  very  low- 
dose  laboratory  exposure  to  predict  the 
effects  of  chronic  exposure  at  higher 
(but  still  low)  concentrations  in  the 
environment  and  workplace.  Low-  to 
high-dose  extrapolation  within  the  same 
species  may  require  different 
assumptions  and  risk  assessment 
procedures.  Although  high-dose  human 
t'xposures  have  occurred  in  accidents, 
those  data  are  primarily  descriptive  in 
nature  and  cannot  easily  be  plugged  into 
a  quantitative  risk  extrapolation  process. 
Low  dose  laboratory  data  may  be 
combined  with  data  from  epidemiologic 
studies  of  persons  exposed  l«  higher 
concentrations. 

;M).1.5.  Structure-activity. 

Structure-activity  relationships  for 
well-known  chemicals  have  largely  been 
established  by  clinical  methods  (and 
animal  studios)  and  verified  by 
neurobehavioral  and  ncurophysiologic 
testiiig.  Although  an  area  of  active 
researcli,  neurobehavioral  testing  of 
humans  has  not  yet  been  able  to  identify 
reliable  patterns  of  impairment  among 
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chemical  classes.  This  endeavor  has 
been  hampered  by  most  laboratory 
research  having  been  limited  to  the 
evaluation  of  low  concentrations  of 
solvents  and  a  few  other  reversible 
toxicants  and  by  the  exposure 
uncertainties,  biases,  and  confounding 
variables  found  in  cross-sectional  or 
cohort  field  studies. 

3.6.2.  Other  Considerations  in  Risk 
Assessment 

3.6.2.1.  Mechanisms  of  action 
Uncovering  t)ehavioral  and 
ncurophysiologic  mechanisms  of  action 
is  a  potential  contribution  of  human 
laboratory  exposure  studies  to 
neurotoxicity  risk  assessment.  For 
example.  Stewart  et  al.  (1972) 
demonstrated  that  methylene  chloride 
was  metabolized  to  carbon  monoxide  in 
humans,  and  further  studies  (Putz  et  al., 
1079)  found  that  CO  production  could 
arcount  for  some  of  the  neurobehavioral 
impairment  obser\'ed  with  that 
chemical.  Recent  human  laboratory 
studies  of  so.'vent.s  eirpioyed  low  ' 
coijccntrations  that  produced  mucosal 
irritation  and  strong  odor,  but  iittle 
neurobohaviora!  i.mpairmont  (Dick, 
unpubh.shed  obser\'ation).  The 
mechani.sras  of  action  that  produce 
mucosal  irritation  and  the  neurotoxic 
mechanisms  that  are  expres.sed  in 
neurobehavioral  irr.pairmont  may  be 
quite  different.  Data  on  mucosal' 
irrita'aon  and  odor  may  therefore 
provide  limite'd  information  for  a 
neurotoxicit}'  risk  assessment. 

3.r>.2.2.  Exposure  duration 

A  criticism  of  e.xtrapolation  from 
animal  studies  to  human  exposure 
conditions  is  that  the  effects  of  short- 
term  exposure  (months  to  1-2  years)  in 
ani!!!als  mny  not  accurately  predict  the 
effects  of  chronic  exposure  (>10  years) 
in  humans.  Laboratory  studies  rarely 
cxjjose  human  subjects  to  solvents  for 
more  than  4-b  hours  per  day  for  2-.S 
days  while  environmental  aJ:d 
workplace  exposures  of  concern  involve 
6-8  hours  of  exposure  per  day  for  years 
The  uncertainties  of  extrapolalins;  from 
n->lativoly  acute  exposures  to  predict  the 
risks  from  chronic  exposure  will  nut  be 
eliminated  by  using  human  labon.tory 
exposure  data  in  risk  as.sessment. 

3.6.2.3.  Time-dependent  effects 

The  acute  exposures  that  are  possible 
in  human  laboraton*-  studies  may 
provide  little  information  on  chronic 
time-dependent  neurolx;havioral  effoc:ts. 
The  effects  of  initial  exposure  mav 
remain  the  same,  decrease  (tolerance), 
or  increa.se  (stmsitization)  with 
continued  or  repeated  exposure  to  the 
chemical.  All  effects  will  not  change  in 


unison;  tolerance  and  sensitization  may 
be  observed  simultaneouslv  on  different 
measiires  of  neurobehavioral  function. 
The  multiple  toxicodvnamic  effects  of 
chemical  exposure  (neurobehavioral 
and  other)  seem  to  follow  individual 
time  courses  suggestive  of  multiple 
mechanisms  of  action.  In  addition,  the 
processes  of  tolerance  and  sensitization 
can  be  influenced  by  testing  conditions 
and  the  nature  of  the  behavioral  task. 

One  also  must  bte  concerned  about 
latent  effects  that  do  not  appear  for 
some  time  after  a  brief  exposure  and 
"silent"  cumulative  neurotoxic  effects 
that  are  not  observable  in  acute  human 
studies.  Latent  and  silent  effects  not 
only  bring  up  the  possibility  of 
unknown  risks  for  human  subjects,  but 
also  make  mop?  difficuh  the 
extfapolatinn  of  chronic  noiTotoxic  , 
risks  on  the  basis  of  acute  c xposures 

Therefore,  the  acu'e  exposure 
conditions  possible  in  human  labornlorv 
studies  may  provide  us  with  very 
limited  information  about  tlie  long-term 
«;ffocts  of  chronic  exposure. 

3.6.2.4.  Multiple  exposures 

In  the  environment  and  the 
workplace.  persc»ns  are  reldon;  expo.se-i 
to  only  a  smgle  chon;ical.  Rather,  tijcv 
are  most  ofien  exposed  to  coiufiiex 
mixtures  of  ciuunicals,  the  rt-latue 
coiicentratu)ns  of  which  may  varv  our 
time.  For  example,  one  farmer  had  mo.'e 
than  50  (iiff(;rcnt  clu  tnic.a!  products 
(pesticides.  her!)icides.  solvents,  metals, 
ga.ses)  with  nervous  s\sieni  effects  that 
he  u.sed.  prepared,  or  stored  in  his  v.-ork 
shed.  Chemicals  used  in  industrial 
processes  may  also  contain  impurities 
or  contaminants  that  mr>.\  produce 
niJ.irotoxic  effects  or  alter  the 
neurotoxicity  of  the  more  atmndaut 
chemicnl  species.  Chemical  mixtu.'-es 
may  have  additive  or  potentiating 
effects  not  predictable  from  studies  of 
single  chemicals  (Strong  and  Garruto. 
1991).  Human  laboratory  exposurt? 
studies  traditionally  have  emploved  or.e 
highly  purified  chemical  or 
ccinihinations  of  two  chemicals  (u.sually 
scdvents]  and  thus  may  produce  a 
spectrum  of  neurotoxic  effects  different 
from  environmental  and  occupational 
exposures. 

Recently  volati'e  organic  compounds 
(\'OCs)  have  been  used  in  human 
exposure  studies  (Otto  and  Hudnell. 
1991).  VOCs  consist  of  multiple  volatile 
compounds  admini.-,ten}d  at 
concentrations  commonly  found  in 
indoor  air  from  emissions  by  laminates, 
carpet.  pla.stics.  and  other  building  and 
dit:orating  materials.  Although  VCX^^ 
are  thought  to  produce  primarilv 
mucosal  irritation  and  odors,  reports  of 
"sick  building  syndrome"  and 
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individual  sensitivity  to  indoor  air 
contaminants  suggest  that  other 
neurobehavioral  mechanisms  also  may 
be  operating. 

3.6.2.5.  Generalizability  and  individual 
differences 

The  results  of  field  studies  and 
laboratory  exposure  studies  are  most 
valuable  when  they  can  be  extrapolated 
to  the  general  population.  Studies  • 
conducted  in  male  workers  or  in  young, 
healthy  volunteers  may  have  limited 
applicability  to  women  or  to  people  in 
other  age  ranges.  It  therefore  is 
important  to  conduct  studies  that 
include  males  and  females  of  different 
ages  and  ethnic  heritage.  Culture- 
sensitive  neiu-obehavioral  test  methods 
are  being  developed  and  validated  in 
the  United  States  and  other  countries. 
While  it  is  important  to  increase  the 
generalizability  of  results,  it  is  equally 
important  to  know  when  results  cannot 
be  generalized.  Studies  should  be 
specifically  directed  toward  identifying 
subsets  of  individuals  who  are  more  or 
less  sensitive  to  neurotoxic  insult  or 
differ  in  mode  of  expression.  Thrro  arn 
many  examples  of  individual 
'  differences  that  alter  response  to 
chemicals  and  drugs:  phenylketonurics 
are  more  sensitive  to  dietary  tyramifie 
cnnd  persons  with  variants  of  plasma 
pseudocholinesterase  are  more  affected 
ijy  some  neuromuscular  blocking  agents. 

3.6.2.6.  Veracity  of  neurobehavioral  test 
results 

In  most  epidemiologic  and  human 
laboratory  studies,  research  volunteers 
are  highly  motivated  to  perform  well  on 
tests  of  neurobehavioral  function  Under 
voluntary  conditions,  actual 
neurobehavioral  performance  may  serve 
as  a  reasonable  index  of  nervous  system 
capabilities.  Some  studies,  however,  are 
conducted  in  response  to  complaints  of 
symptoms  thought  to  be  related  to 
workplace,  environmental,  or 
therapeutic  exposure  to  chemicals  and 
drugs.  The  performance  of  research 
participants  with  symptoms  and     - 
complaints  may  be  significantly  affected 
(consciously  or  unconsciously)  by 
monetary  rewards,  emotional  relief,  or 
social  gains  from  the  validation  of  their 
complaints.  Under  these  conditions, 
performance  may  or  may  not  accurately 
reflect  the  capabilities  of  the  nervous 
system  and  may  lead  to  inaccurate 
conclusions  about  the  magnitude  of 
nervous  system  dysfunction  or  about 
putative  chemical  or  drug  etiologies. 

In  addition  to  suboptimal 
performance  engendered  by  potential 
reinforcers  or  rewards,  research 
participants  involved  in  disputes  over 
suspected  neurotoxic  exposures  or  in 


litigation  for  monetary  damages  are 
likely  to  be  experiencing  significant 
emotional  and  behavioral  reactions  from 
situational  sources  that  can  alter  the 
outcome  of  neurobehavioral  assessment. 
Anxiety,  depression,  sleep  disturbances, 
fatigue,  worry,  obsessive  thoughts,  and 
distractibility  may  contribute  to  less 
than  optimal  performance  on  motor  and 
cognitive  neurobehavioral  tasks, 
especially  where  speed  and  siistained 
concentration  are  important.  Under 
stressful  conditions,  it  may  be  extremely 
difficult  to  differentiate  between 
neurotoxic  and  situational  sources  of 
observed  functional  impairment. 
Functional  neurobehavioral  tests  are  not 
well  equipped  to  distinguish  between 
impairment  from  neurotoxicity  and 
from  nonchemical  variables.  The  use  of 
functional  tests  in  symptomatic 
populations  requires  great  care  in 
interpretation.  The  develcpm^nt  of 
validity  scales  and  other  control 
procedures  for  assessing  nonchemical 
influences  on  pecformaiK  e  is  greatly 
needed. 

3.6.3.  Cross-Species  Extrapolation      -  . 

Many  neurobehavioral  tests  were 
«ieveloped  according  to  constructs  of 
human  cognitive  processes.  The  diverse 
measure^  of  cognitive,  sensory,  and 
motor  performance  in  humans  are 
therefore  not  easily  uumpared  v.ith 
neurobehavioral  function  in  animals. 
While  it  may  be  possible  to 
conceptually  relate  some  animal  and 
human  neurobehavioral  tests  (e.g..  grip 
strength  or  signal  detection),  many 
procedural  differences  prevent  direct 
comparison  between  species. 

A  moje  direct  extrapolation  from 
animals  to  man  might  be  possible  if  the 
tests  were  chosen  on  the  basis  of 
proced'jral  similarity  rather  than  on  a 
conceptual  basis  (Anger.  19i)l).  Stebbins 
and  colleagues  (197.5)  were  successful  in 
developing  homologous  procedures  in 
nonhuinan  primates  fur  the 
psvchophysical  evaluation  of  antibiotic 
ototoxicity.  Efforts  to  develop 
comparable  tests  of  memory  and  other 
neurobehavioral  functions  in  animals  . 
and  humans  are  under  way  (Stanton  and 
Spear,  1990,  Paule  et  al..  1990),  and 
such  efforts  may  aid  in  cross-species 
extrapolation.  Other  procedurally 
defined  methods,  such  as  Pavlovian 
conditioning  (Solomon  and  Pendlcbury. 
1988),  operant  conditioning  (Cory- 
Slechta,  1990),  signal  detection,  and 
psychophysical  scaling  techniques 
(.Stebbins  and  Coombs,  1975),  could  also 
be  used  to  facilitate  interspecies  risk 
extrapolation.  Deriving  comparable 
neurobehavioral  assessment  methods  in 
animals  and  humans  that  will  allow  a 
more  straightforward  extrapolation 


across  species  is  of  paramount 
importance  for  neurotoxicity  risk 
assessment. 

4.  Methods  to  Assess  Animal 
Neurotoxicity 

4.1.  Introduction 

4.1.1.  Role  of  Animal  Models 

Determining  the  risk  posed  to  human 
health  from  chemicals  requires 
information  about  the  potential 
foxicological  hazards  and  the  expected 
levels  of  exposure.  Some  toxicologlcal 
data  can  be  derived  directly  from 
humans.  Sources  of  such  information 
include  accidental  exposures  to 
industrial  chem.icals,  cases  of  food- 
related  poisoning,  epidemiological 
studies,  as  well  as  clinical 
investigations.  While  human  data  are 
available  from  cUnical  trials  for 
therapeutics  and  they  provide  the  most 
direct  means  of  determining  effects  of 
potentially  toxic  substances,  for  other 
categories  of  substances,  it  is  generally 
difficult,  expensive,  and,  in  some  cases, 
unethical  to  develop  tliis  type  of 
information.  Quite  often,  the  nature  and 
extent  of  available  hum.an  toxicological 
data  are  too  incomplete  to  serve  as  the 
basis  for  an  adequate  assessment  of  , 
potential  hoailh  hazards.  Furthennore. 
for  a  majority  of  chemical  substances  . 
human  toxicological  data  are  simply  ii'^' 
available.  Consequently,  for  most 
toxicological  assessments  it  is  necess.nry 
to  rely  on  information  derived  from 
animal  models,  usually  rats  or  mice. 
One  of  the  primary  functions  of  animal 
studies  is  to  predict  human  toxicity 
prior  to  human  exposure.  In  some  cases, 
species  phylogenetically  more  similar  to 
human,  such  as  monkeys  or  baboons, 
arc  used  in  neurotoxicological  studies. 

Biologically,  animals  resemble 
humans  in  many  ways  and  can  .serve  as 
adequate  models  for  toxicity  studies 
(Russell,  1991).  This  is  particularly  true 
with  regard  to  the  assessment  of  adverse 
effects  to  the  nervous  system,  whereby 
animal  models  provide  a  variety  of 
usefid  information  that  helps  minimize 
exposure  of  humans  to  the  risk  of 
neurotoxicity.  There  are  many 
approaches  to  testing  for  neurotoxicity, 
including  whole  animal  (in  vivo)  testing 
and  tissue/cell  culture  (in  vitro)  testing. 

At  present, an  vivo  animal  studies 
currently  serve  as  the  principal 
approach  to  detec:t  and  characterize 
neurotoxic  hazard  and  to  help  identify 
factors  affecting  susceptibility  to 
neurotoxicity.  Data  from  animal  studies 
are  used  to  supplement  or  clarify 
limited  information  obtained  from 
clinical  or  epidemiological  studies  in 
humans,  as  well  as  provide  specific 
types  of  information  not  readily 
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obtainable  from  humans  due  to  ethical 
considerations.  Frequently,  results  from 
animal  studies  are  used  to  guide  the 
design  of  toxicological  studies  in 
humans. 

In  vitro  tests  have  been  proposed  as 
a  means  of  complementing  whole 
animal  tests,  which  could  ultimately 
reduce  the  number  of  animals  used  in 
routine  toxicity  testing.  It  also  has  been 
proposed  that  in  vitro  testing,  when 
properly  developed,  may  be  less  time- 
consuming  and  more  cost-effective  than 
in  vivo  assessments  (Goldberg  and 
Frazier,  1969;  Atterwill  and  VValum, 
1989).  By  understanding  the  biological 
■structures  or  functions  affected  by  toxic 
substances  in  vitro,  it  also  may  be 
possible  to  predict  neurotoxicological 
effects  in  the  whole  animal.  An  added 
advantage  of  in  vitro  tesUng  is  the 
growing  availability  of  human  cell  lines 
that  could  be  used  for  directly  assessing 
potential  neurotoxic  effects  on  human 
tissue.  The  currently  available  strategies 
for  in  vitro  testing  have  certain 
limitations,  iiy:Iuding  the  inability  to 
model  neurobehavioral  effects  such  as 
loss  of  memory  or  sensory  dysfunction 
or  to  evaluate  effectively  the  influence 
of  organ  system  interactions  (e.g.. 
neuronal,  endocrinological,  and 
immunological)  on  the  development 
and  expression  of  neurotoxicity. 

In  using  animal  models  to  predict 
neurotoxic  risk  in  humans,  it  is      ' 
important  to  understand  that  the 
biochemical  and  physiological 
mechanisms  that  underlie  human 
biological  processes,  particularly  those 
involving  neurological  and 
psychological  functions,  are  very 
complex  and  are  sometimes  difficult,  if 
not  impossible,  to  model  exactly  in  a 
lower  species.  While  this  caveat  does 
not  preclude  extrapolating  the  results  of 
animal  studies  to  humans,  it  does 
highlight  the  importance  of  using  valid 
animal  models  in  well-designed 
experimental  studies. 

4.1.2.  Validity  of  Animal  Models 

Whether  animal  tests  or  methods 
actually  measure  what  they  are  intended 
to  measure,,  whether  the  data  from  such 
tests  can  be  obtained  rehably,  and 
whether  such  data  can  be  logically 
extrapolated  to  humans  are  problems  for 
most  disciplines  in  toxicology.  Various 
proposals  have  been  made  for  the 
standardi2ation  and  validation  of 
methods  used  in  neurotoxicological 
research.  It  is  generally  agreed  that 
validation  is  an  ongoing  process  that 
establishes  the  credibility  of  a  test, 
building  an  increasing  level  of 
confidence  in  the  effective  utility  of  any 
model  of  evaluation.  The  credibility  of 
a  method,  as  it  applies  to  testing,  is 


usually  discussed  within  several 
different  contexts,  including  construct 
validity,  criterion  vaUdity,  predictive 
validity,  and  detection  acciu-acy. 

Construct  vaUdity  concerns  tie  ability 
of  a  method  to  measure  selectively  a 
particular  biological  function  and  not 
other  dimensions.  Construct  vaHdity  is 
frequently  established  empirically.  For 
example,  sensory  dysfunction  such  as 
hearing  loss  is  reported  by  humans 
exposed  to  some  chemica'ls,  and  tests 
are  designed  to  detect  and  quantify 
those  changes.  Such  tests  are  designed 
to  measure  changes  in  auditory 
function,  while  other  sensations  are 
unaffected  (Tilson,  1987;  Moser,  1990). 
'    Criterion  validity  refers  to  the  ability 
of  a  method  to  measure  a  characteristic 
relative  to  some  standard.  For  example, 
Hor\'ath  and  Frantik  (1973)  noted  that 
the  significance  of  a  test  measurement 
as  an  index  of  an  actual  treatment  effect 
should  be  validated  relative  to  the 
effects  of  a  defined  reference  substance 
or  positive  control.  Furthennore,  each 
specific  test  or  type  of  effect  may  require 
an  appropriate  reference  substance  for 
which  the  given  type  of  effect  is  a 
determining  factor  of  the  toxicitv.  Use  of 
reference  agents  has  obvious  advantages 
in  the  assessment  of  unknown 
chemicals. 

Predictive  validity  refers  to  the  ability 
of  a  method  to  predict  effects  from  an 
incomplete  or  partial  data  set.  An 
animal  model  of  neurotoxicity  with 
good  predictive  validity  would  reliably 
predict  neurotoxicity  in  humans,  i.e..  ' 
the  animal  to  human  extrapolation 
would  be  good.  There  are  several 
examples  in  neurotoxicology  whi  re 
animal  models  have  been  developed 
based  on  neurotoxicological  reports 
from  humans.  Presumably,  the 
predictive  validity  of  such  models 
would  enable  detecting  similar  kinds  of 
effects  producedby  uncharacterized 
chemicals  having  a  similar  mechanism 
of  action. 

It  has  been  proposed  (Tilson  and 
Cabe,  1978)  that  the  most  logical 
approach  to  validate  animal  methods  in 
neurotoxicology  is  to  evaluate  chemicals 
with  and  without  known  neurotoxicity 
in  humans  in  tests  designed  for  animals 
(predictive  validity).  By  using  such  an 
approach,  it  is  possible  to  generate  a 
profile  of  effects  characteristic  of  each 
type  of  neurotoxicant  (criterion 
validity).  This  profile  could  then  be 
used  to  assess  the  construct  validity  of 
various  tests.  That  is,  procedures 
assumed  to  measure  the  same 
neurobioldgical  dimension  should  show 
similar  effects;  measures  designed  to 
detect  changes  in  other  functions  should 
not  be  affected.  This  approach  to  test 
validation  has  been  described  as  the 


multitrait-multimethod  proi  ess  of 
validation  (Campbell  and  Fiske.  1959). 

Of  particular  importance  in 
estabhshing  the  credibilitv  of  a  method 
is  the  accm-acy  of  detecting  a  treatment- 
related  effect  (Gad,  1989).  Accuracy  is  a 
function  of  two  interacting  elements, 
specificity  and  sensitivity.  Specificity  is 
the  ability  of  a  test  to  respond  positively 
only  when  the  toxic  endpoint  of  interest 
is  present.  Sensitivity  is  the  ability  to 
detect  a  change  when  present.  This 
aspect  depends  on  the  inherent  design 
of  the  procedure  and  experiment. 
Increasing  the  specificity  of  a  test  may 
reduce  the  possibility  of  classifying  a 
chemical  as  neurotoxic  when,  in  fact,  it 
is  not  (false  positive),  but  it  may 
increase  the  probabifity  of  missing  a 
true  neuroto.xicant  (false  negative). 
Increasing  sensitivity  of  a  test  may 
reduce  the  possibility  of  false  negatives, 
but  may  increase  the  probability  of  false 
positives. 

4.1.3.  Special  Considerations  in  Animal 
Models 

4.1.3,1.  Susceptible  populations. 

Like  most  other  measures  of 
toxicological  cffi^rf.  n'^i:'-itn\ic 
cndpoints  are  subject  to  a  number  of 
rxperimental  variables  that  mav  affect 
susceptibility  to  the  biological  effects  of 
toxicants.  In  this  regard,  gonetic 
variation  (Festing.  1991)  is  a  particularly 
important  issue  in  neurotoxicology.  For 
example,  most  nnurotoxicologicaf 
assessments  are  carried  out  with  only 
one  or  two  species.  This  m.iv  pose 
problems,  however,  since  species  may 
diffor  in  sensitivity  to  neurntoxicants. 
For  example,  nonhunian  primatps  are 
more  sensitive  than  rats  (Bnvce  et  al., 
1984)  or  mice  (Heikkila  ct  al..  1904)  to 
the  neurodegenerative  cff(>cts  of  MPTP. 
a  byproduct  in  the  illicit  synthesis  of  a 
meperidine  analog  (Langston  et  al., 
1983).  In  tl:e  assessment  of  delayed 
neuropathology  produced  by  some 
cholincstcrase  inhibitors,  it  is  well 
known  that  hens  are  much  more 
sensitive  than  rodents  (Cavann;;h.  1954; 
Abou-Donia.  1981.  1983).  In  aduition, 
rat  strains  also  may  be  diffnrentiailv 
sensitive  to  some  neurotoxicants  (.Moser 
et  al..  1991).  Although  it  is  preferred 
that  more  than  one  species  be  tested,  the 
cost  required  for  routine  multispccies 
testing  must  be  considered.  Whenever 
possible,  the  choice  of  animal  models 
should  take  into  account  differences  in 
species  with  regard  to 
pharmacodynamic,  genetic  composition 
and  sensitivity  to  neurotoxic  agents. 

In  addition  to  species,  other  factors 
such  as  gender  of  the  test  animal  must 
be  taken  into  consideration.  Some  to.xic 
substances  may  have  a  greater 
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neurotoxicological  effect  in  one  gender 
(Sqiubb  et  al.,  1981;  Matthews  et  al., 
1990).  Tbi'5:,  screening  evaluations 
frequently  require  both  male  and  female 
animals.  Another  important  variable  is 
the  age  of  the  animal  (Veronesi  et  al., 
1990).  Whether  a  chemical  produces 
neurotoxicity  may  depend  on  the 
maturational  stage  of  the  organism 
(Rodier,  1986).  Most  preliminary 
assessments  are  designed  to  provide 
information  on  adults,  which  have  the 
greatest  probability  of  being  exposed. 
However,  populations  undergoing  rapid 
maturation  or  aged  individuals  may  be 
especially  vulnerable  to  neurotoxic 
agents.  Longitudinal  studies  that  assess 
both  genders  at  any  stage  of 
development  address  many  of  the 
problems  associated  with  differentially 
sensitive  populations. 

4.1.3.2.  Dosing  scenario. 

The  dosing  strategy  used  in 
experimental  studies  is  an  important 
variable  in  the  development  and 
expressioii  of  neurotoxicity  (WHO. 
1986).  Some  neurotoxicants  can 
produce  neurotoxicity  following  a  single 
exposure,  while  others  require  repeated 
dosing.  Repeated  dosing  represents  the 
typical  pattern  of  human  exposure  to 
many  chemical  substances.  SigniHcant 
differences  in  response  may  occur  when 
an  acutely  toxic  quantity  of  material  is 
administered  over  different  exposure 
periods.  For  some  neurotoxicants  the 
onset  of  neurotoxicity  can  occur 
immediately  after  dosing,  while  others 
may  require  time  after  exposure  for  the 
toxicity  to  develop.  Effects  of  repeated 
exposure  may  result  in  a  progressive 
alteration  in  nervous  system  function  or 
structure,  while  latent  or  residual  effects 
may  be  discovered  only  in  association 
with  age-related  changes  or  after 
suitable  environmental  or 
pharmacological  challenge  (Zenick. 
1983;  Ma>  r  hail  et  al.,  1983).  To  ensure 
adequate  assessment  of  neurotoxicity, 
study  designs  should  include  multiple 
dosing  regimens,  e.g.,  repealed 
exposure,  with  appropriate  dos^^to- 
rcsponse  intervals  of  testing.  Conduct  of 
neurotoxicological  evaluations  in 
studies  utilizing  excessively  toxic  doses 
should  be  avoided. 

4.1.3.3.  Other  factors. 

There  are  a  number  of  other  factors 
that  should  be  considered  in  the  design 
and  interpretation  of  studies  using 
animal  models  {WHO,  1986).  Design 
factors  include  such  issues  as  using 
property  trained  persoimel  t»  conduct 
the  studies,  the  use  of  appropriate 
numbers  of  animals  per  group  to 
achieve  reliable  statistical  significance, 
and  controlling  the  time-of-day 


variabiUty.  Time  of  testing  relative  to 
exposure  is  also  important  for  assessing 
neurotoxic  endpoints  such  as  behavior, 
and  experiments  should  be  designed  to 
generate  a  Ume  course  of  effects, 
including  recover>'  of  function,  if  any. 
Housing  is  an  important  environmental 
design  factor,  because  animals  housed 
individually  and  animals  housed  in 
groups  can  respond  differently  to  toxic 
agents.  Temperature,  as  an  experimental 
variable,  may  also  affect  the  outcome  of 
neurotoxicological  studies.  The 
responsiveness  to  some  chemicals  (e.g.. 
triethyltin,  methamphetaraine)  varies 
with  ambient  temperature  (Dyer  and 
Howall,  1982;  Bowyer  et  al,  1992). 
Someneurobiological  endpoints,  such 
as  sensory  evoked  potentials,  can  be 
influenced  by  the  endogenous 
temperature  of  the  animal  [Dyer,  1987). 
Therafore.  changes  in  body  temperature, 
whether  due  to  fluctuations  in  ambient 
temperature  or  to  some  chemically 
induced  effect  such  as  inhibition  of 
sweating,  can  confound  the 
interpretation  of  measures  such  as 
evoked  responses  unless  proper  controls 
are  included  in  the  experimental  design. 

Because  a  variety  ofother 
physiological  changes  can  influence 
neuronal  functions,  it  is  important  to 
recognize  that  chemical-related 
neurotoxicity  could  result  from 
treatment-induced  physiological 
changes,  such  as  altered  nutritional  state 
(WHO,  1986).  As  part  of  a 
neurotoxicological  profile,  correlative 
measures,  such  as  relative  and  absolute 
organ  weights,  food  and  water 
consumption,  and  body  weight  and 
weight  gain,  may  be  signs  of 
physiological  change  associated  with 
systemic  toxicity  and  may  be  useful  in 
detemiining  the  relative  contribution  of 
gcnocal  toxicity. 

4.1.3.4.  Statistical  considerations. 

Experimental  designs  for 
neurotoxicological  studies  are 
frequently  complex,  with  two  or  more 
major  variables  (e.g.,  gender,  time  of 
testing)  varying  in  any  sin^zlc 
experiment.  In  addition,  such  studies 
typiaally  generate  varying  types  of  data, 
including  continuous,  dichotomous, 
and  lank-order  data.  Knowledge  and 
experience  in  experimental  design  and 
statistical  analyses  are  important.  There 
are  several  key  statistical  concepts  that 
should  be  understood  in 
neurotoxicological  studies  (WHO,  1986; 
Gad,  1989).  The  power,  or  probability, 
of  a  study  to  detect  a  true  effect  is 
dependent  on  the  size  of  the  study 
group,  the  frequency  of  the  outcome 
variable  in  the  general  population,  and  - 
the  magnitude  of  effect  to  be  identified. 
Statistical  evaluation  of  a  treatment- 


related  effect  involves  the  consideration 
of  two  factors  or  types  of  errors  to  be 
avoided.  A  Type  I  error  refers  to  the 

attribution  of  an  exposure-related 
neurotoxicological  effect  when  none  has 
occurred  (false  positive),  while  a  Type 
II  error  refers  to  the  failure  to  attribute 
an  effect  when  an  exposure-related 
effect  has  actually  occurred  (false 
negative).  In  general,  the  probability  of 
a  Type  I  error  should  not  exceed  5 
percent  and  the  probabiUty  of  a  Type  II 
error  should  not  exceed  20  percent. 
Power  is  defmed  as  one  minus  the 
probability  of  a  Type  II  error. 

Determination  of  power  also  requires 
knowledge  of  the  difference  in 
magnitude  of  outcome  measures 
observed  between  exposed  and  control 
groups  and  the  variability  of  the 
outcome  measure  among  subjects.  The 
sample  size  required  to  achieve  a  given 
level  of  statistical  power  increases  as 
variability  increases  or  the  difference 
between  groups  decreases. 

Continuous  data  (i.e.,  magnitude,  rate, 
amplitude),  if  found  to  be  normally 
distributed,  can  be  analyzed  with  a 
general  linear  model  using  a  grouping 
factor  of  dose  and,  if  necfsssary,  repeated 
measures  across  time.  Post  hoc 
comparisons  between  control  and  other 
treatment  groups  can  be  made  following 
tests  for  overall  significance.  In  the  case 
of  multiple  endpoints  within  a  series  of 
evaluations,  correction  for  multiple 
observations  (e.g.,  Bonferroni's)  might 
be  necessary. 

Descriptive  data  (categorical)  and  nink 
data  can  be  analyzed  using  standard 
nonparametric  techniques.  In  some 
cases,  if  it  is  believed  that  the  data  fit 
the  linear  model,  the  categorical  data 
modeling  procedure  can  be  used  for 
weighted  least-squares  estimation  of 
parameters  for  a  wide  range  of  general 
linear  models,  including  repeated 
measures  analyses.  The  weighted  least- 
squares  approach  to  categorical  and 
rank  data  allows  computation  of 
statistics  for  testing  the  significance  of 
sources  of  variation  as  reflected  by  the 
model. 

4.2.  Tiered  Testing  in  Neurotoxicology 

The  utility  of  tiered  testing  as  an 
efficient  and  cost-effective  approach  to 
evaluate  chemical  toxicity,  including 
neurotoxicity,  has  been  recognized 
(NRC,  1975).  Briefly,  first-tier  tests  are 
designed  to  determine  the  presence  or 
absence  of  neurotoxicity,  while  second- 
tier  tests  characterize  the  neurotoxic 
effect  (NRC,  1992).  There  are  at  least 
two  aspects  of  tiered  testing,  cme 
involving  the  type  of  test  used  (Tilson, 
1990a)  and  the  other  involving  the 
dosing  regimen  (Goldberg  and  Frazier, 
1989). 
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4.2.1.  Type  of  Test 

Tests  designed  to  measure  the 
presence  or  absence  of  an  effect  are 
usually  different  from  those  used  to 
assess  the  degree  of  toxicity  or  the 
lowest  exposure  level  required  to 
produce  an  effect  (Tilson,  1990a). 
Screening  procedures  are  first-tier  tests 
that  typically  pennit  the  testing  of  many 
groups  of  animals.  Such  procedures  may 
not  require  extensive  resources  and  are 
usually  simple  to  perform.  However, 
these  techniques  may  be  labor  intensive, 
provide  subjective  measures,  yield 
semiquantitative  data,  and  may  not  be 
as  sensitive  to  subtle  effects  as  those 
designed  to  characterize  neurotoxic 
effects  or  second-tier  tests.  Specialized 
tests  are  usually  more  sensitive  and 
employed  in  studies  concerning 
mechanisms  of  action  or  the  estimation 
of  the  lowest  effective  dose.  Such  testing 
procedures  are  usually  referred  to  as 
secondary  tests  and  may  require  special 
equipment  and  more  extensive 
resources.  Secondary  tests  are  usually 
quantitative  and  yield  graded  or 
continuous  data  amenable  to  routine 
parametric  statistical  analyses. 

Testing  at  the  first  tier  is  used  to 
determine  if  a  chemical  might  produce 
neurotoxicity  following  exposure,  i.e., 
hazard  detection.  In  this  case,  there  may 
bo  little  existing  information  concerning 
the  neurotoxic  potential  of  an  agent. 
Examples  of  first-tier  tests  include 
functional  observational  batteries  (FOB), 
including  an  evaluation  of  motor 
activity  and  routine 
neurohistopathology.  For  some 
chemicals  or  types  of  chemicals,  there 
may  be  a  specific  interest  in  screening 
for  a  particular  presumed  mechanism  of 
toxicity  (e.g.,  inhibition  of 
cholinesterase  or  neurotoxic  esterase)  or 
ncurobiological  response  (e.g.,  a  site- 
specific  neuronal  degeneration).  In  these 
cases,  specific  neurochemical  or 
ncuropathological  endpoints  can  be 
used  in  conjunction  with  first-tier  tests. 
It  is  desirable  that  tests  selected  for  use 
in  hazard  detection  provide  a  suitable 
level  of  sensitivity  using  the  smallest 
number  of  animals  necessary. 

A  decision  to  test  at  the  next  tier  is 
based  on  data  suggesting  that  an  agent 
produces  neurotoxicity.  The 
information  used  to  make  a  decision  to 
test  a  chemical  at  the  secondary  level 
can  come  from  a  variety  of  sources, 
including'neurotoxicofogical  data 
already  in  the  fiterature,  structure- 
activity  relationships,  data  from  first-tier 
testing,  or  following  reports  of  specific 
neurotoxic  effects  in  humans  exposed  to 
the  agent.  Testing  at  the  secondary  level 
includes  detailed  neuropathological 
evaluation  as  well  as  specific  behavioral 


tests,  e.g.,  procedures  to  assess  learning 
and  memory,  or  sensory  function.  Tests 
at  the  second  tier  usually  measure  the 
most  sensitive  endpoints  of 
neurotoxicity,  and  are  the  most  suitable 
for  determining  the  no  observable 
adverse  effect  level  or  benchmark  dose. 
At  this  stage  of  testing,  the  use  of  a 
second  species  is  considered  to  address 
the  issue  of  cross-species  extrapolation. 
At  the  present  time,  tiered  testing 
approaches  in  neurotoxicology  rely 
heavily  on  functional  endpoints.  It  is 
possible  that  future  testing  protocols 
will  employ  a  different  strategy  as  more 
information  concerning  neurotoxic 
mechanisms  of  action  become  available 
and  biologically  based  dose-response 
models  are  developed. 

4.2.2.  Dosing  Regimen 

Goldberg  and  Frazier  (1989)  have 
indicated  that  first-tier  evaluations 
identify  effects  of  substances  following 
acute  or  repeated  exposure  over  a  wide 
range  of  doses.  Measures  are  simple, 
focused  on  detection  of  effects,  and  ' 
results  are  used  to  help  establish 
parameters  for  the  second  tier  of  testing. 
The  subsequent  stage(s)  of  tier  testing 
are  designed  to  characterize  more  fully 
the  toxicity  of  repeated  dosing.  In  this' 
case,  animals  are  exposed  repeatedly  or 
continuously  to  define  the  scope  of' 
toxicity,  including  latent  or  delaved 
effects,  development  of  tolerance,  and 
the  reversibility  of  adverse  effects.  The 
subsequent  stage(s)  of  testing  also 
provide  information  about  specific 
effects  or  study  mcchanis.nis  of 
neurotoxicity.  This  tier  uses  methods 
appropriate  to  characterize  the  effects 
obser\'ed  in  the  first  tier  of  testing. 

4.3.  Endpoints  of  Neurotoxicitv 

4.3.1.  Introduction 

As  applied  to  the  safety  assessment  of 
chemical  sui-stjncos.  neuroto.xicity  is 
any  advtirse  change  in  the  development, 
structure,  or  function  of  the  central  and 
peripheral  ner\'ous  system  following 
exposure  to  a  chemical  agent  (Tilson. 
1990b).  Measures  used  in  animal 
ncuroto.xicological  studies  are  designed 
to  assess  these  changes.  Neurotoxicitv 
can  be  described  at  multiple  levels  of 
organization,  including  chemical, 
anatomical,  physiological,  or  behavioral 
levels.  At  the  chemical  level,  for 
example,  a  neurotoxic  substance  might 
inhibit  protein  or  transmitter  svnthesis. 
alter  the  fiow  of  ions  across  cellular 
membranes,  or  prevent  release  of 
neurotransmitter  from  nerve  terminals. 
Anatomical  changes  may  include 
destruction  of  the  neuron,  axon,  or 
myelin  sheath.  At  the  physiological 
level,  neuronal  responsiveness  to 


stimulation  might  be  enhanced  by  a 
decrease  of  inhibitory  thresholds  in  the 
nervous  system.  Chemical-induced 
effects  at  the  behavioral  level  can 
involve  a  variety  of  alterations  in  motor, 
sensory,  or  cogniUve  function,  including 
increases  or  decreases  in  frequency  or 
accuracy  of  responding.  Although 
behavioral  andneurophysiological 
endpoints  may  be  very  sensitive 
indicators  of  neurotoxicity,  they  can  be 
influenced  by  other  factors.  The 
uncertainties  associated  with  data  from 
functional  endpoints  can  be  reduced  if 
interpreted  within  the  context  of  other 
neurotoxicological  measures 
(neurochemical  or  neuropathological) 
and  systemic  toxicity  endpoints, 
particularly  if  such  measures  are  taken 
concurrently.  Behavioral  effects  that 
reflect  an  indirect  effect  secondary  to 
systemic  toxicities  may  also  be 
considered  adverse.  Table  4-1  provides 
examples  of  potential  endpoints  of 
neuroto.xicity  at  the  behavioral, 
physiological,  chemical,  and  structural 
levels. 

Table  4-i  .—Examples  of  Potential 
Endpoints  of  Neurotoxicity 


Behavioral  Endpoints: 
Absence  or  altered  occurrence,  magnitude, 

or  latency  of  sensonmotor  reflex 
Altered  magnitude  o'  neurological  meas- 
urements,   such    as    grip    strength    or 
hmdlimb  splay 
Increases  or  decreases  in  motor  activity 
Changes  in  rate  or  temporal  patterning  of 

schediile-contrdied  behavior 
Chang.2s  in  motor  coordination,  weakness. 
paralysis,  abnormal  movement  or  pos- 
ture, tremor,  ongoing  performance 
Changes  in  touch,  sight,  sojnd,  taste,  of 

smell  sensations 
Changes  in  learning  and  memory 
Occurrence  of  seizures 
Altered  temporal  development  of  bt^haviors 

Or  reflex  responses 
Autonomic  signs 
tvleurophysiological  Endpoints: 
Change  in  ve;oci^y.  ampl.tude.  or  re'ractory 

period  of  nerve  conduction 
Change  in  latency  or  amplitude  of  sonsory- 

evoKed  potential 
Change  in  EEG  pattern  or  power  spectrum 
Neurochemical  Endpoints; 
Alterations  in  synthesis,  release,  uptake, 

degradation  of  neurot'-ansmitters 
Alterations  in  second  messenger  associ- 
ated signal  transduction 
Alterations  in  membrane-bound  enzymes 

regulating  neuronal  activity 
Decreases  in  bra:n  AChE 
Inhibition  of  NTE 

Altered  developmental  patterns  of  neuro- 

ctvemical  systems 
Altered  proteins  (c  fos,  substance  P) 
Structural  Endpoints: 
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Table  4-1.— Examples  of  Potential 

ENDPOINTS     of     NEUROfTOXJCfTY— 

Continued 


Accumulation,  proiferalion,  or  rearranoe- 

ment  of  structural  elements 
Breakdown  of  cefls 
GFAP  increases  (adult) 
Gross  changes  in  morphotogy,  irxJuding 

brain  weight 
Discoloration  of  nerve  tissue 
Hemorrhage  in  nerve  tissue 


4.3.2.  Behavioral  Endpoints 

Neurotoxicants  produce  a  wide  array 
of  functional  deficits,  including  motor, 
sensory,  and  learning  or  memory 
dysfunction  (WHO.  1986;  Tilson  and 
Mitchell,  1984).  Many  procedures  have 
been  devised  to  assess  overt  as  well  as 
relatively  subtle  changes  in  those 
functions;  hence  their  applicability  to 
the  detection  of  neurotoxicity  and  to 
hazard  characterization.  Many  of  the 
behavioral  tests  have  been  developed 


and  validated  with  well-characterized 
neurotoxicants.  Behavioral  tests  and 
agents  that  af£ect  them  have  been 
reviewed  recendy  (WHO.  1986;  Cory- 
Slechta,  1989).  Examples  of  such  tests, 
the  nervous  system  fuiicti<m  being 
measured,  and  neurotoxicants  known  to 
affect  these  measures  are  listed  in  Table 
4-2. 


Function 


Neuromuscular: 
Weakness 


Incoordnation 
Tremor 


Myoclonia,  spasms 

Sensory: 

Auditory  ~ 

Visual  toxicity  -.. 

Somatosensory  tox- 
icity. 

Pain  sensitivity 

Olfactory  toxicity 

Learrwig/Memory: 

Habituation  

Classical  conditioning 


Operant  or  irtttrumerv 
tal  conditioning. 


Table  4-2.  Examples  of  Specialized  Tests  to  Measure  Neurotoxioty 


Procedure 


Grip  strength;  swimming  enoLrance;  suspension  from  rod;  dscriminative  motor 
fuTKtion;  hindlimb  splay. 

Rotorod,  gait  measurements « 

Rating  scale,  spectral  analysis „ 


Rating  scale,  spectral  analysis 


Discriminated  conditioning  Reflex  modification 

Discriminated  conditioning .'.... 

Discriminated  conditioning  ...., 


Discriminated  conditioning  (titration] ;  lunctional  observational  battery 
Discriminated  conditioning .- 


Startle  rellex ,.. 

Nictrtating  membrane |.. 

CoTKftioned  flavor  aversion  ..^.. 

Passive  avoidance 

Ollactory  conditioning  

One-way  avoidance 


Two-way  avoidance  ., 

Y-maze  avoidance , 

Biel  water  maze _ 

Monis  water  maze  - 

Radial  arm  maze  _ 

Delayed  matching  to  sample  . 

Repeated  acquisition 

Visual  disaimination  learning 


Representative-agenis 


n-hexane,      methyl      butyli^etone, 

cartjaryl. 
3-acetylpyridine,  ethanol. 
Chlordecone,  Type  I  pyrethroids, 

DDT. 
DDT,  Type  II  pyrethroids. 

Toluene,  trimethyRin. 
Methyl  mercury. 
Acrylamide. 

Parathion. 

S-methyfindole  methylbromide. 

Ditsopropyl-flurophosphate  (DFP). 

AlumirHim. 

Carbaryl. 

Trimethyltin,  IDPN. 

Neonatal  trimethyltin. 

Chlordecone. 

Neonatal  lead. 

Hypen/itaminosis  A. 

Styrene. 

DFP. 

Trimethyltin. 

DFP. 

Cartaryl. 

Lead. 


4.3.2.1.  Functional  observational 
batteries. 

Functional  observational  batteries  arc 
first-tier  tests  designed  to  detect  and 
quantify  major  overt  behavioral, 
physiological,  and  other  neurotoxic 
effects  (Moser,  1989).  A  number  of 


batteries  have  been  used  (Tilson  and 
Moser,  1992),  each  consisting  of  tests 
generally  intended  to  evaluate  various 
aspects  of  sensorimotor  function.  Most 
FOB  are  similar  to  clinical  neurological 
examinations  that  rate  presence  or 
abscnre  and,  in  some  cases,  the  relative 
degree  of  neurological  signs.  A  typical 


FOB,  as  summarized  in  Table  4-3, 
evaluates  several  functional  domains,  . 
including  neuromuscular  (i.e., 
weakness,  incoordination,  gait,  and 
tremor),  sensory  (i.e.,  audition,  vision, 
and  somatosensory),  and  autonomic 
(i.e.,  pupil  response  and  salivation) 
function. 


Table  4-3.— Summary  of  Measures  in  the  Functional  Observational  Battery  and  the  Type  of  Data 

Produced  by  Each 


Home  cage  and  open  field 
PostuniP) 

Convulsions,  trerrvys  (D) 
Palpebral  closure  (R) 
Lacrinration  (R) 
Piloeracten  (Q) 
Salivation  (R) 
Vocalizations  (Q) 
Rearing  (C) 


Manipulative 

Ease  of  removal  (R) 

Handling  reactivity  (R) 

Approach  resporwe  (R) 
Click  response  (R) 
Touch  response  (R) 
Tall  pirKh  response  (R) 
Righting  reflex  (R) 


Physiologic 

Body  temperature  (t) 

Body  weight  (I) 
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T.e.  4..-s„^„.  0.  ^---- - ---;^-v^^^^  B.n..  .0  m.  rr.  o.  D., 


Urination  (C) 
Defecation  (C) 
Gait  (D.  R) 
Arousal  (R) 
Mobitity  (R) 
Stereotypy  (D) 
Bizarre  t)ehawiof  (D) 


Landing  foot  splay  (!) 
Forelimb  grip  strengtti  (I) 
Hindfimb  grip  strength  \i) 
Pupil  response  (0) 


?  ^■.^^f^^'f  ^-  ^  "  '^'*  °'^'  '^a^a;  Q  =  quantal  data- 
I  =  interval  data;  C  =  count  data  ' 


The  major  advantages  of  FOB  tests  are 
that  they  can  be  administered  within  the 
context  of  other  ongoing  to.xicoiogical 
tests  and  provide  some  indication  of  the 
possible  neurological  alterations 
produced  by  exposure.  Potential 
problems  include  insufficient 
interobserver  reHability,  difficulty  in 
defining  certain  endpoints.  and  the 
tendency  toward  observer  bias.  The 
latter  can  be  controlled  by  using 
observers  unaware  of  the  actual 
treatment  of  the  subjects.  Some  FOB 
tests  may  not  be  very  sensitive  to  agent- 
induced  sensory  loss  {i.e..  vision, 
audition)  or  alterations  in  cognitive  or 
integrative  processes  such  as  learning 
and  memory.  FOB  data  may  be  used  to 
trigger  experiments  performed  at  the 
next  tier  of  testing. 

FOB  data  may  be  hiterval.  ordinal,  or 
continuous  (Creason,  1989).  The 
relevance  of  statistically  significant  test 
results  from  an  FOB  is  judged  according 
to  the  number  of  signs  affected,  tiie 
dose(s)  at  which  neurotoxic  signs  are 
observed,  and  the  nature,  severity,  and 
persistence  of  the  effects.  Data  from  the 
FOB  may  provide  presumptive  evidence 
of  adverse  effects  and  neurotoxicity.  If 
only  a  few  unrelated  measures  in  the 
FOB  are  affected  or  the  effects  are 
unrelated  to  dose,  there  is  less  concern 
about  neurotoxic  potentials  of  a 
f:hcmical.  If  dose  is  associated  with 
(jther  overt  signs  of  toxicitv,  including 
systemic  toxicity,  large  decreases  in 
body  weight,  or  debilitation,  the  data 
nui.st  be  interpreted  carefully.  In  ca.ses 
where  several  related  measures  in  a 
battery  of  tests  are  affected  and  the 
effects  appear  to  be  dose  dependent,  the 
level  of  concern  about  the  potential  of 
a  chemical  is  higher. 

4.3.2.2.  Motor  activity. 

Movement  within  a  defined 
environment  is  a  naturally  occurring 
response  and  can  be  affected  by 
environmental  agents.  Motor  activity 
represents  a  broad  class  of  behaviors 
involving  coordinated  participation  of 
sensory,  motor,  and  integrative 


processes.  Motor  activity  measurements 
are  noninvasive  and  can  be  used  to 
evaluate  the  effects  of  acute  and 
repeated  exposure  to  chemicals 
(MacPhail  et  al.,  1989).  Motor  activity 
measurements  have  also  been  used  in 
humans  to  evaluate  disease  states, 
including  disorders  of  the  nervous 
system  (Goldstein  and  Stein.  1985).  The 
assessment  of  motor  activity  is  often 
included  in  first-tier  evaluations,  either 
as  part  of  the  FOB  or  as  a  separate 
quantitated  measurement. 

There  are  many  different  types  of 
activity  measurement  devices,  differing 
in  size,  shape,  and  method  of  m.ovcment 
detection  (Macl'hail  et  al.,  1989). 
Because  of  the  accuracy  and  ease  of 
calibration,  devices  with  photocells  are 
widely  used.  In  general,  situating  the 
appa.ratus  to  minimize  e.xfraneous  noise, 
movements,  or  lights  usually  requires 
that  the  recording  devices  be  placed  in 
lislit-  and  sound-attenuating  chambers 
during  the  testing  period.  A  number  of 
different  factors,  including  age.  gender, 
and  time  of  day.  can  affect  motor 
activity,  and  should  be  controlled  or 
countcrbal.anrnd.  Different  strains  of 
animals  may  have  significantly  different 
basal  levels  of  activity,  making 
comparisons  across  studies  difficult.  A 
major  factor  in  activity  studies  is  the 
duration  of  the  testing  session.  Motor 
activity  levels  are  generally  highest  at 
the  beginning  of  the  session  and 
decrease  to  a  low  level  throughout  the 
session.  The  rate  of  decline  during  the 
test  session  is  frequently  termed 
"habituation." 

Motor  activity  measurements  are 
typically  included  as  part  of  a  batter>'  of 
tests  to  detect  or  characterize 
neurotoxicity.  Agent-induced  alterations 
in  motor  activity  associated  with  overt 
signs  of  toxicity  (e.g.,  loss  of  bodv 
weight,  systemic  toxicity)  or  occurring 
in  non-dose-related  fashion  arc  of  less 
concern  than  changes  that  are  dose 
dependent,  related  to  structural  or  other 
functional  changes  in  the  nervous 
system,  or  occur  in  the  absence  of  life- 


threatening  toxicity  and  are  generally 
con\  incing  evidence  of  neurotoxicity. 

4.3.2.3.  Neuromotor  function. 

Motor  dysfunction  is  a  common 
neurotoxic  effect,  and  manv  different 
types  of  tests  have  been  devised  to 
measure  time-  and  do.so-dependent 
effects.  Anger  (1984)  reported  14  motor 
effects  of  89  substances,  which  could  be 
classified  into  four  categories:  weakness. 
incoordination,  tremor,  and  mvoclonia 
or  spasms.  Chemical-induced  changes 
in  motor  function  can  be  determined 
with  relatively  simple  techniques  such 
as  the  FOB.  More  specialized  tests  to 
assess  weakness  include  measures  of 
grip  strength,  swimming  endurance, 
suspen.sion  from  a  hanging  rod. 
discriminitive  motor  function,  and 
hindiimb  splay.  Rotarod  and  gait 
assessments  measu-re  incoordination, 
while  rating  scales  and  sppctral  analvsis 
techniques  quantify  tremor  and  other 
abnormal  movements  (Tilson  and 
Mitchell.  1984). 

An  example  of  a  second-tier 
procedure  to  assess  motor  function  has 
boon  described  by  Newland  (1988).  who 
trained  squirrel  mojikevs  to  hold  a  bar 
within  specified  limits  (i.e., 
displacement)  to  n-jceivp  positive 
reinforcement.  The  bar  was  also 
attached  to  a  rotary  device,  which 
allowed  measurement  of  chemical- 
induced  tremor.  Spectral  analvsis  was 
used  to  characterize  the  tremor,  which 
was  found  to  be  similar  to  that  seen  in 
hiunans  exposed  to  ncurotoxicants  or 
with  such  neurologic  diseases  as 
Parkinsf)n's  disease. 

Incoordination  and  performance 
c:hangns  can  be  as.sessed  with 
procedures  that  measure  chemical- 
induced  alterations  in  force  (Fowler, 
1907).  The  accuracy  of  performance  may 
reflect  neuromotor  function  and  is 
.sensitive  to  the  debilitating  effects  of 
many  psychoactive  drugs  (Walker  et  al.. 
1981;  Newland.  1988).  Gait,  an  index  of 
coordination,  has  been  measured  in  rats 
under  standardized  conditions  and  can 
be  a  sensitive  indication  of  specific 
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damage  to  the  basal  ganglia  and  motor 
cortex  (Hniska  et  al.,  1979)  as  well  as 
damage  to  the  spinal  cord  and 
peripheral  nervous  system. 

Procedures  to  characterize  chemical- 
induced  motor  dysfunction  have  been 
used  extensively  in  neurotoxicology. 
Most  require  preexposure  training 
(including  alterations  of  motivational 
state)  of  experimental  animals,  but  such 
tests  might  be  useful,  in  as  much  as 
similar  procedures  are  often  used  in 
assessing  humans. 

4.3.2.4.  Sensory  function. 

Alterations  in  sensory  processes  (e.g., 
paresthesias  and  visual  or  auditory 
impairments)  are  frequently  reported 
signs  or  symptoms  in  humans  exposed 
to  toxicants  (Anger,  1984).  Several 
approaches  have  been  devised  to 
measure  sensory  deficits.  Data  from  tests 
of  sensory  function  must  be  interpreted 
within  the  context  of  changes  in  liody 
weight,  body  temperature,  and  other 
physiological  endpoints.  Furthermore, 
many  tests  assess  the  behavioral 
response  of  an  animal  to  a  specific 
sensory  stimulus;  such  responses  are 
usually  motor  movements  that  could  be 
directly  affected  by  chemical  exposure. 
Thus,  care  must  be  taken  to  determine 
whether  proper  controls  were  included 
to  eliminate  the  possibility  that  changes 
in  response  to  a  sensory  stimulus  may 
have  been  related  to  agent-induced 
motor  dysfunction. 

Several  first-tier  testing  procedures 
have  been  devised  to  screen  for  overt 
sensory  deficits.  Many  rely  on 
orientation  or  the  response  of  an  animal 
to  a  stimulus.  Such  tests  are  usually 
included  in  the  FOB  used  in  screening 
(e.g.,  tail-pinch  or  click  responses). 
Responses  are  usually  recorded  as  being 
either  present,  absent,  or  changed  in 
-magnitude  (Moser,  1989;  O'Donoghuo, 
1989).  Screening  tests  for  sensory 
deficits  are  typically  not  suitable  to 
characterize  chemical-induced  changi's 
in  acuity  or  fields  of  perception.  The 
characterization  of  sensory  deficits 
usually  necessitates  psychophysical 
methods  that  study  the  relationship 
between  the  physical  dimensions  of  a 
stimulus  and  the  behavioral  response  it 
generates  (Maurissen,  1988). 

One  second-tier  approach  to  the 
characterization  of  sensory  function 
involves  the  use  of  reflex-modification 
techniques  (Crofton,  1990).  Chemical- 
induced  changes  in  the  stimulus 
frequency  or  threshold  required  to 
inhibit  a  reflex  are  taken  as  possible 
changes  in  sensory  function.  Prepulse 
inhibition  has  been  used  only  recently 
in  neurotoxicology  (Fechter  and  Young, 
1983)  and  can  be  used  to  assess  sensory 


function  in  hiunans  as  well  as  in 
experimental  animals. 

Various  behavioral  procedures  require 
that  a  learned  response  occur  only  in 
the  presence  of  a  specific  stimulus  (i.e., 
discriminated  or  conditioned 
respomding).  Chemical-induced  changes 
in  sensory  function  are  determined  by 
altering  the  physical  characteristics  of 
the  stimulus  (e.g.,  magnitude  or 
frequency)  and  measuring  the  alteration 
in  response  rate  or  acciu-acy.  In  an 
exan^le  of  the  use  of  a  discriminated 
conditional  response  to  assess  chemical- 
induced  sensory  dysfunction,  Maurissen 
et  al.  (1983)  trained  monkeys  to  respond 
to  the  presence  of  a  vibratory  or  electric 
stimulus  applied  to  the  fingertip. 
Repeated  dosing  with  acrylamide 
produced  a  persistent  decrease  in 
vibration  sensitivity;  sensitivity  to 
electric  stimulation  was  unimpaired. 
That  pattern  of  sensory  dysfunction 
corresponded  well  to  known  sensory 
deficits  in  humans.  Discriminated 
conditional  response  procedures  have 
been  used  to  assess  the  ototoxicity 
produced  by  toluene  (Pry or  et  al.,  1983) 
and  the  visual  toxicity  produced  by 
methylmercury  (Merigan,  1979). 

Procedures  to  characterize  chemical- 
induced  sensory  dysfunction  have  been 
used  often  in  neurotoxicology.  As  in  the 
case  of  most  procedures  designed  to 
characterize  nervous  system 
dysfunction,  training  and  motivational 
factors  can  be  confounding  factors. 
Many  tests  designed  to  assess  sensory 
function  for  laboratory  animals  can  also 
be  applied  with  some  a(iaptation  to 
humjns. 

4.3.2.5.  Learning  and  memory. 

Leerning  and  memory  disorders  are 
neurotoxic  effects  of  particular 
importance.  Impairment  of  memory  is 
reported  fairly  often  by  adult  humans  as 
a  consequence  of  toxic  exposure. 
Behavioral  deficits  in  children  have 
been  caused  by  lead  exposure  (Smith  et 
al.,  1989),  and  it  is  hypothesized  (Calno 
et  al.,  1986)  that  chronic  low-level 
exposure  to  toxic  agents  may  have  a  role 
in  the  pathogenesis  of  senile  dementia. 

Leorning  can  be  defined  as  an 
eiuluring  change  in  the  mechanisms  of 
behavior  that  results  from  experience 
with  environmental  events  (Domjan  and 
Burkhard,  1986).  Memory  is  a  change 
that  can  be  either  short-lasting  or  long- 
lasting  (Eckerman  and  Bushnell,  1992). 
Alterations  in  learning  and  memory 
must  be  inferred  from  changes  in 
behavior.  However,  changes  in  learning 
and  memory  must  be  separated  from 
other  changes  in  behavior  that  do  not 
involve  cognitive  or  associative 
processes  (e.g.,  motor  function,  sensory 
capabilities,  and  motivational  factors). 


and  an  apparent  toxicantHnduced 
change  in  learning  or  memory  should  be 
demonstrated  over  a  range  of  stimuli 
and  conditions.  Before  it  is  concluded 
that  a  toxicant  alters  learning  and 
memory,  effects  should  be  confirmed  in 
a  second  learning  procedure.  It  is  well 
known  that  lesions  in  the  brain  can 
inhibit  learning.  It  is  also  known  that 
some  brain  lesions  can  facilitate  some 
types  of  learning  by  removing 
behavioral  tendencies  (e.g.,  inhibitory 
responses  due  to  stress)  that  moderate 
the  rate  of  learning  under  normal 
circumstances.  A  discussion  of  learning 
procedures  and  examples  of  chemicals 
that  can  affect  learning  and  memory 
have  appeared  in  recent  reviews  (Heise. 
1984;  WHO,  1986;  Peele  and  Vincent, 
1989). 

One  simple  index  of  learning  and 
memory,  which  can  be  measured  as  a 
first-tier  endpoint,  is  habituation. 
Habituation  is  defined  as  a  gradual 
decrease  in  the  magnitude  or  frequency 
of  a  response  after  repeated 
presentations  of  a  stimulus.  A  toxicant 
can  affect  habituation  by  increasing  or 
decreasing  the  number  of  stimulus 
presentations  needed  to  produce 
response  decrements  (Overstreet,  1977). 
Although  habituation  is  a  very  simple 
form  of  learning,  it  can  also  be 
perturbed  by  a  number  of  chemical 
effects  not  related  to  learning. 

A  more  complicated  approach  to 
studying  the  effects  of  a  chemical  on 
learning  and  memory  involves  the 
pairing  of  a  novel  stimulus  with  a 
second  stimulus  that  produces  a  known, 
observable,  and  quantifiable  response 
(i.e.,  classical  "Pavlovian" 
conditioning).  The  novel  stimulus  is 
known  as  the  conditioned  stimulus,  and 
the  second,  eliciting  stimulus  is  the 
unconditioned  stimulus.  With  repeat'ii 
pairings  of  the  two  stimuli,  the 
conditioned  stimulus  comes  to  elicit  a 
response  similar  to  the  response  elifJteil 
by  the  unconditioned  stimulus.  The 
procedure  has  been  used  in  behavioral 
pharmacology  and,  to  a  lesser  extent,  in 
neurotoxicology.  Neurotoxicants  that 
inferfi3re  with  learning  and  memory 
would  alter  the  number  of  presentations 
of  the  pair  of  stimuli  required  to 
produce  conditioning  or  learning, 
Memory  would  be  tested  by  determiniii;. 
how  long  after  the  last  presentation  of 
the  two  stimuli  the  conditioned 
stimulus  would  still  elicit  a  response 
(Yokel,  1983).  Other  classically 
conditioned  responses  known  to  be 
affected  by  psychoactive  or  neurotoxii: 
agents  are  conditioned  taste  aversion 
(Riley  and  Tuck,  1985)  and  conditioned 
suppression  (Chiba  a;  d  Ando,  1976). 

Second-tier  procedures  to  assess 
learning  or  memor\^  typically  involve 
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the  pairing  of  a  response  with  a 
stimulus  that  increases  the  probabihty 
of  future  response  through 
reinforcement.  Response  rate  ain  be 
increased  by  using  positive 
reinforcement  or  removing  negative 
rpinforcement.  Learning  is  usually 
assessed  by  determining  the  numter  of 
presentations  or  trials  needed  to 
produce  a  defined  frequency  of 
response.  Memory  can  be  defined 
specifically  as  the  maintenance  of  a 
stated  frequency  of  response  after  initial 
training.  Neurotoxi cants  may  adversely 
affect  learning  by  increasing  or 
decreasing  the  number  of  presentations 
required  to  achieve  the  designated 
criterion.  Decrements  in  memory  may 
be  indicated  by  a  decrease  in  the 
probability  or  frequency  of  a  response  at 
some  time  after  initial  training. 
Toxicant-induced  changes  in  learning 
and  memory  should  be  interpreted 
within  the  context  of  possible  toxicant- 
induced  changes  in  sensoiT.  motor,  and 
motivational  factors.  Examples  of 
instrumental  learning  procedures  used 
in  neurotoxicology  are  repeated 
acquisition  (Schrot  et  al.,  1984].  passive 
and  active  avoidance,  Y-maze 
avoidance,  spatial  mazes  (radial-arm 
maze),  and  delayed  matching  to  sample 
(Heiso,  1984;  WHO.  1986:  Tiison  and 
Mitchell.  1984).      - 

4.3.2.6.  Schedule-controlled  behavior. 
•      Another  type  of  second-tier  procedure 
is  schedule-coulrolkxl  operant  behavior 
(.SCOB).  which  involves  the 
m.iintenance  of  behavior  (performance) 
by  response-dependent  reinforcc^ment 
(Kice.  1988).  Different  patterns  of 
lujhavior  and  response  rates  are 
controlled  by  the  relationship  biitwocn 
rtisponse  and  later  reinforcement.  SCOB 
affords  a  measure  of  learned  behavior 
'dv.d  with  appropriate  experimental 
design  may  be  useful  for  studying 
chemical-induced  effects  on  motor, 
.sensory,  and  cognitive  function. 

Tiio  primary  endpoints  for  evaluation 
are  agent-induced  changes  in  rospon.se 
rate  or  frequency  and  the  temporal 
pattern  of  responding.  R<;sponse  rate  is 
usually  related  to  an  objortive  response, 
.such  as  lever  press  or  key  peck,  and 
differs  according  to  the  schoduic  of 
reinforcement.  Response  rates  are 
expressed  per  unit  of  time.  For  some 
classes  of  chemicals,  the  direction  of  an 
effect  on  response  rate  can  differ 
between  low  and  high  doses.  Agenf- 
inducod  changes  in  temporal  pattern  of 
rosi)onding  can  occur  independently  of 
i.hanges  in  the  rate  and  require  analysis 
of  the  distribution  of  responses  relative 
to  reinforcement  schedule. 

SCOB  has  been  used  to  study  the 
clfects  of  psychoactive  drugs  on 


behavior  and  is  sensitive  to  many 
neurotoxicants,  including 
methylmercury.  solvents,  pesticides, 
acr>'lamide9,  carbon  monoxide,  and 
organic  and  inorganic  lead  (Paule  and 
McMillan.  1984;  MacPhail  1985;  Cory- 
Slechta,  1989;  Rice.  1988).  The 
experimental  animal  often  serves  as  its 
own  control,  and  the  procedure 
provides  an  opportunity  to  study  a  few- 
animals  extensively  over  a  relatively 
long  period.  SCOB  typicallv  requires 
motivational  procedures,  such  as  food 
deprivation,  and  training  sessions  are 
usually  required  to  establish  a  stable 
baseline  of  responding.  Because  of  its 
sensitivity  to  neuroactive  chemicals, 
SCOB  has  great  potential  for  use  in 
second-tier  assessments. 

4.3.3.  Neurophysiological  Endpoints  of 
Neurotoxicity 

Neurophysiological  studies  are  those 
that  assess  function  either  directly 
thj  ough  measurements  of  the  electrical 
activity  of  the  nervous  system 
(electrophysiology)  or  indirectly 
through  measurements  of  peripheral 
organ  hinctions  controlled  or  modulated 
by  the  nervous  system  (general 
physiology)  (Dj'er.  1987).  When 
performed  properly,  neurophysiological 
techniques  provide  information  on  the 
integrity  of  defined  portions  of  the 
nervous  system.  Many  of  the  endpoints 
used  in  animals  have'also  been  used  in 
humans  to  determine  chemical-induced 
alterations  in  neurophysiological 
function. 

The  term  "electrophysiology"  rofcr.s 
to  the  set  of  neurop!:ysio!oqical 
procedures  that  study  neural  function 
through  the  direct  measurement  of  the 
eloctrirjl  activity  generated  by  die 
nervous  system  (Dyer.  1987).  A  variety 
of  el(K:trophysiulogica!  procedures  are' 
avaiidble  for  application  to 
neurotoxicoiogical  problems,  wiiich 
range  in  scale  from  procedures  dial 
employ  microolectrodes  to  study  the 
function  of  single  nerve  cells  or 
restricted  portions  of  them,  to 
procedures  that  employ  macroelcctrodes 
to  perform  simultaneous  recordings  of 


the  summed  activity  of  mnny  celks. 
lattsT  types  of  procedures  have 
hi.storically  been  used  in  studies  to 
detect  or  clianiclerize  the  potential 
neuroto.xicity  of  agents  of  regulatory 
interest.  Several  macroelectrnde 
procedures  are  discussed  below. 

4.3.3.1.  Nerve  conduction  studies. 

N'erve  conduction  studies  are 
generally  performed  on  peripheral 
nerves  and  can  be  useful  in 
investigations  of  possible  peripheral 
neuropathy.  Most  peripheral  nerves 
contain  mixtums  of  bodi  individual 
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sensory  and  motor  nerve  fibers,  which 
may  or  may  not  be  differenUally 
sensitive  to  neurotoxicants.  It  is  possible 
to  distinguish  sensory  from  motor 
effects  in  peripheral  nerve  studies  by 
measuring  activity  in  purely  sensory 
nerves  such  as  the  sural  to  study 
sensory  effects  or  by  measuring' the 
muscle  response  evoked  by  nerve 
stimulation  to  measure  motor  effects. 
While  a  number  of  endpoints  caji  be 
recorded,  the  most  commonly  used 
variables  are  (1)  Nerve  conduction 
velocity,  and  (2)  response  amplitude,  hi 
well-controlled  studies,  decreases  in 
nen-e  conduction  velocity  typically  are 
evidence  of  neurotoxicity  (Dyer,  1987). 
While  a  decrease  in  nerve  conduction 
velocity  is  a  reliable  measure  of 
demyelination,  it  frequently  occurs 
rather  late  in  the  course  of  axonal 
degradation  because  normal  conduction 
velocity  may  be  maintained  for  some 
time  in  the  face  of  axonal  degeneration 
For  this  reason,  a  measurement  of 
normal  nerve  conduction  velocity  dot^s 
not  necessarily  rule  out  peripheral 
axonal  degeneration  if  other  signs  of 
peripheral  nerve  dysfunction  are 
present.  Increases  in  conduction 
velocity  of  aduh  organisms  following 
treatment  with  neurotoxic  compoun*!,. 
in  the  absence  of  hypothermia,  are 
atypical  responses 'and  may,  in  fact, 
reflect  experimcntai  or  stat'istical  errors. 
Doc:reases  in  response  amplitude  reflocl 
a  loss  of  active  nerve  fi!)ers.  and  may 
occur  prior  to  decreases  in  con<iuct/on 
velocity  in  the  course  of  peripheral 
neuropathy.  Hence  changes  in  response 
amplitude  may  be  more  sensitive 
mcdsurements  of  axonal  de>generatinn 
Uiiin  conduction  velocitv. 
.Measurements  of  response  amplitude, 
hov.ever.  are  more  variable  and  require 
careful  experunental  techniques,  a 
larger  sample  size,  aid  greater  statistical 
pinvr  tlian  measurements  of  velocity  !<» 
delect  t.hanges.  .Mterations  in  peri;ihi;rdl 
nerve  function  are  associated  with 
abnormal  pcrijilienil  sensations  such  as 
numbness,  tinglinu,  or  burning  or  with 
motor  impairmenti,  such  as  weakness. 
Examples  of  compounds  that  alter 
peripheral  nerve  function  in  hun'.ans  or 
ex;)efuut'ntal  animals  at  .some  levclof 
exposure  include  acrvlamide.  carbon 
di.sidfide.  hcxacarbons.  lead,  and  some 
organophosphates. 

4.3.3.2.  Scn.snry  evoked  potentials. 

Sensory  evoked  potentials  are 
electrophysiological  procedures  that 
involve  me.asuring  Uie  response  elicited 
by  the  presentation  of  a  defined  .soisory 
stimulus  such  as  a  tone,  a  light,  or  a 
brief  electrical  pulse  to  the  skin. 
Sensor>-  evoked  potentials  reflect 
sensory  function,  and  can  be  use<l  to 
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investigate  visual,  auditory,  or 
somatosensory  (body  sensation)  systems 
(Rebert.  1'983;  Mattsson  and  Albee, 
1988).  The  data  are  in  the  form  of  a 
voltage  record  over  time,  which  can  be 
quantified  in  several  ways.  Commonly, 
the  positive  and  negative  voltage  peaks 
are  identified  and  measured  as  to  their 
latency  (time  from  stimulus  onset)  and 
amplitude  (voltage). 

Changes  in  peak  amplitudes  or 
equivalent  measures  reflect  changes  in 
the  magnitude  of  the  neural  population 
that  is  responsive  to  stimulation.  Both 
increases  and  decreases  in  amplitude 
are  possible  following  exposure  to 
neurotoxicants  because  (1)  The  brain 
normally  operates  in  a  careful  balance 
between  excitatory  and  inhibitory 
systems,  and  disruption  of  this  balance 
can  produce  either  positive  or  negative 
shifts  in  the  voltages  recorded  in  evoked 
potential  experiments,  and  (2)  excitatory 
or  inhibitory  neural  activity  is  translated 
.  into  a  positive  or  negative  deflection  in 
the  sensory  evoked  potential  depending 
on  the  physical  orientation  of  the 
electrode  with  respect  to  the  ti.ssiie 
generating  the  response,  which  is 
frequently  unknown.  Within  any  given 
sensory  system,  the  neural  circuits  that 
generate  the  different  evoked  potential 
peaks  differ  as  a  function  of  peak 
latency.  In  general,  early  latency  peaks 
reflect  the  transmission  of  afferent 
sensory  information,  and  changes  in 
either  the  latency  or  amplitude  of  these 
peaks  generally  indicate  a  neurotoxic 
change  that  is  Ukely  to  be  reflected  in 
deficits  in  sensory  perception.  The  later 
latency  peaks,  in  general,  reflect  not 
only  the  sensory  input,  but  also  tlie 
more  nonspecific  factors  such  as  the 
-  behavioral  state  of  the  subject  in(  Iiuling 
.  such  factors  as  arousal  level, 
habituation,  or  sensitization.  Thus,  the 
neurotoxicological  significance  of 
changes  in  later  latency  evoked 
potential  peaks  must  be  interpri'ti-ii  in 
light  of  the  behavioral  status  of  the 
subject. 

4.3.3.3.  Convulsions. 

Observable  behavioral  convulsions  in 
animals  may  be  indicative  of  centra! 
nervous  system  seizure  activity. 
However,  behavioral  convulsions  that 
occur  only  at  lethal  or  near  lethal  dose 
levels  may  reflect  an  indirect  effect 
secondar>'  to  systemic  toxicity  an<l  not 
directly  on  the  nervous  system. 
Convulsions  occurring  at  dose  levels 
that  are  clearly  sublethal,  and  in  the 
absence  of  apparent  .systemic  toxicity, 
are  more  likely  due  to  a  direct  effect  on 
tne  nervous  system.  In  such  cases, 
neurophysiological  recordings  of 
electrical  activity  in  the  brain  that  are 
indicative  of  seizures  may  providt? 


additional  evidence  of  direct 
neurotoxicity.  In  addition  to  producing 
seizures,  chemicals  may  also  affect 
seizure  susceptibility,  altering  the 
frequency,  severity,  duration,  or 
threshold  for  eliciting  seizures  produced 
through  other  means.  Such  changes  can 
occur  after  acute  exposure  or  after 
repeated  exposure  to  dose  levels  below 
the  acute  threshold,  and  are  considered 
neurotoxic.  Agents  that  produce 
convulsions  include  lindane,  DDT, 
pyrethroids,  and  trimethyltin  (WHO. 
1986).  Some  agents,  including  many 
solvents,  act  to  raise  the  threshold  for 
eliciting  seizures  through  other  means 
or  otherwise  act  to  reduce  the  severity 
or  duration  of  the  elicited  convulsions. 
These  agents  are  difficult  to  classify  as 
neurotoxic  based  on  such  data,  but 
frequently  have  other  effects  on  which 
a  determination  of  neurotoxic  potential 
can  be  based. 

4.3.3.4.  Electroencephalography  (EEC) 

EEC  analysis  is  used  widely  in 
clinical  settings  for  the  diagnosis  of 
neurological  disorders  and  less  often  for 
the  detection  of  subtle  toxicant-induced 
dysfunction  (WHO.  1986;  Eccles.  1988). 
The  basis  for  the  use  of  EEC  in  either 
setting  is  the  relationship  between 
specific  patterns  of  EEC  waveforms  and 
specific  behavioral  s',;t'^s.  Because  states 
of  alertness  and  the  s!.ig.\s  of  sleep  are 
a.ssociated  with  distinct  patterns  of 
electrical  activity  in  the  brain,  it  is 
generally  thought  that  arousal  level  caii 
be  evaluated  by  monitoring  the  EEC 
Dissociation  of  EEC  acti\ity  and 
behavior  can,  however,  (;ccur  af'.ei 
exposijre  to  certain  chemicals.  Normal 
patterns  of  transition  between  s!i>ep 
stages  or  between  slei-ping  and  w.ikiiig 
slates  art!  known  to  rein.iiii  disturbed  for 
prolor^ged  p(!ri>xls  of  limn  following 
exposure  to  certain  chemical  classes 
(e.g.,  (jrganophosphates).  Changes  in  the 
patte.Ti  of  till'  l'.i;C  can  he  elii  ited  by 
stinuili  producing  arouN.i!  (e.g.,  lights, 
sound.*^)  and  neuroiictive  ilrugs.  In 
stl!dl<^^  u  iih  toxicants,  changes  in  EEt; 
j)attern  c  an  soinetinn's  jirecede 
alter.itions  in  other  (jljjective  signs  of 
neurotoxicity.  EEC  experiments  nuist  l)e 
done  under  highly  controlled 
londilions,  and  the  neurotoxicological 
■^ignirtcant.e  of  chemical-induced 
chandes  in  the  EEC  in  thi?  aljsem.e  of 
other  signs  of  nenrotoxii  ily  must  be 
considered  on  a  case-by-«  ase  basis. 
Manychemicals,  including  met.ils. 
solvents,  and  pesticides.  W(jiiM  be 
(•xpected  to  affect  the  EE(]. 

•1.3. 3.5.  Electromyography  (EM(;). 
EMC  involves  making  electrical 
recordings  from  muscle  and  has  been 
used  pxtensivtdv  in  human  t  linital 


studies  in  the  diagnosis  of  certain 
diseases  of  the  muscle  (WHO,  1986). 
Changes  in  the  EMG  include  amplitude 
and  firing  frequency  of  spontaneous 
firing;  evoked  muscle  responses  to  nen  e 
stimulation  can  be  used  to  study 
alterations  in  the  neuromuscular 
junction.  EMG  has  been  used  to  study 
toxicant-induced  changes  in 
neuromuscular  function,  including 
organophosphate  insecticides,  methyl  n- 
butvl  ketone,  and  botulinum  and 
tetanus  toxin. 

4.3.3.6.  Spinal  reflex  excitability. 

.Segmental  spinal  monosynaptic  and 
polysynaptic  reflexes  are  relatively 
simple  functions  in  the  central  nervous 
system  that  can  be  evaluated  by 
quantitative  techniques  (WHO,  1986). 
Many  of  the  procedures  used  in  anim.als 
are  similar  to  proicedures  used  clinicall\ 
to  perform  neurological  tests  in  humans^ 
One  approach  infers  the  functional  state 
of  a  reflex  arc  from  either  the  latency 
and  magnitude  of  the  reflex  response 
evoked  by  stimuli  of  predetermined 
intensity  or  from  the  stimulus  intensity 
required  to  elicit  a  detectable  response 
(i.e.,  the  threshold).  This  approach  is 
used  best  in  a  screening  context  and  tlv- 
significance  of  effects  in  this  test  should 
be  considered  on  a  case-by-casc  basis. 

A  secoiui  mor«5  involved  approach 
re(;or<is  eli^ctrophysiolnf/i  ally  the  ti;ni' 
recjuired  for  a  stimulus  applied  to  a 
peripheral  nerve  to  reaiih  the  spinal 
cord  and  nn\irn  to  the  site  of  the  origi:-.;; 
stimul.it'ion.  Data  from  this  proccduri' 
tan  indii  ate  tin;  excitability  of  the 
motoneuron  pool,  an  effect  seen  with 
many  volatile  solvents.  Although  this 
.ipproach  is  nio.-e  invasive  and  timi'- 
I  (ins\nning  than  the  noninvasive 
proi.ednre,  it  proviih^s  better  data 
1  oiiceriiing  tlie  possible  site  of  actio:;    In 
.idilition.  the  m.uUK^r  in  which  the 
invasive  procedure  is  carried  (jiit  (i.e..  ;:; 
(l(;r  en.'brated  animals]  precludi's 
repe.ileii  testing  on  the  same  anini.:! 
The  sigiiificant  (!  of  effects  in  this 
j)ro(  edure  shoulil  also  be  consider^-i:  on 
.1  ca:-e-b\-(,.ise  basis. 

4.3.4.  Nee.rochemical  Endpoints  oi 
Neurotoxicity 

Neuronal  lunr  tion  within  the  nervou.s 
.svstiun  is  dependent  on  .synthesis  .and 
release  of  specific  neurotransmitters  un<l 
activation  of  their  receptors  in  sper  ifii 
neuronal  pathways.  With  few 
exceptions,  neurochemical 
measurements  are  invasive  and 
therefore  used  infrequently  in  hum..!, 
risk  assessment.  There  are  many 
different  neurochemical  endpoints  that 
could  be  measuretl  in 
neurotoxicological  studies  (Bondy. 
19R():  Mailman.  1987;  Morell  and 
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Mailman,  1987).  Neurotoxicants  can 
interfere  with  the  ionic  balance  of  a 
neuron,  act  as  a  cytotoxicant  after  being 
transported  into  a  nerve  terminal,  block 
uptake  of  neurotransmitter  precursors, 
act  as  a  metabolic  poison,  overstimulate 
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decrease  neurotransmuter  levels  in  the       contelt  of  other  signs^of  ne^otoxfcity. 


TABLE  4-4— NEUROTOXICANTS  WiTH  KNOWN  NEUROCHEMICAL  MECHANISMS 


Site  of  attack 


1   Neurotoxicants  acting  on  ionic  balance 

A.  InhitJit  sodium  entry 

B.  Block  closing  of  sodium  channel  !!!!!!!!!!!!!!."! 

C.  Increase  permeability  to  sodium 

D.  Increase  intracellular  calcium 

2.  Cytotoxicants— depend  on  uptake  into  nerve  temi'inai 

3.  Uptake  blockers 

4.  Metatx)lic  poisons  "!!!.! 

5.  Receptor  hyperactivators 

6.  Transmitter  release  (ACh)  blockers 

7  Transmitter  degradation  (ACh)  inhibitors 


Examples 


8.  Microtutxjle  disrupters 


Tetrodotoxin. 

p,p'— DDT.  pyrethrokls  (I). 

Batrachotoxin. 

Chlordecone. 

MPTP. 

Hemicholinium. 

Cyanide. 

Domoic  acid. 

Botulinum  toxin. 

Organophosphates, 

cartja  mates. 
Vincristine. 


Some  chemicals,  such  as  the 
organophosphate  and  carbamate 
insecticides,  are  known  to  interfere  with 
a  specific  enzyme,  acetylcholinesterase 
(AChE)  (Costa,  1988).  hihibition  of  this 
enzyme  in  brain  may  be  considered 
evidence  of  neurotoxicity,  whereas 
decreases  in  AChE  in  the  blood,  which 
can  be  easily  determined  in  humans,  are 
only  suggestive  of  a  neurotoxic  effect.  A 
subset  of  organophosphate  agents 
produces  organophosphato-inducod 
delayed  neuropathy  (OPIDN)  aflt^r  acute 
or  repeated  exposure.  Neurotoxic 
esterase  (or  neuropathy  target  enzyme. 
NTE)  has  been  associated  with  agents 
tliat  produce  OPIDN  (Johnson.  1990). 

The  ultimate  functional  significaiict! 
of  many  biochemical  changes  is  not 
known;  therefore  it  may  be  diffiriilt  to 
d(;t('rniino  if  a  specific  biochomiral 


change  can  be  considered  adverse  or 
convincing  evidence  of  neurotoxicity. 
Any  such  change,  however,  is 
potentially  adverse  and  each 
determination  of  adversity  requires  a 
judgment  to  be  made.  Likewise,  the 
absence  of  specific  biochemical  testing 
protocols  does  not  moan  biochemical 
changes  are  of  no  concern,  but  instead 
reflects  a  lack  of  understanding  of  the 
significance  of  chan;.;es  at  the 
biochemical  level. 

4.3.5.  Structural  Endpoints  of 
Neurotoxicity 

The  central  nervous  svstem  (brain  and 
spinal  cord)  comprises  nerve  cells  or 
neurons,  which  consist  of  a  neuronal 
body,  axon,  and  dendritic  processes. 
Various  types  of  neuropathological 
lesions  may  be  classified  according  to 


Table  4-5.— Examples  of  Known  Neuropathic  Agents 


their  nature  or  the  site  where  they  are 
found  (WHO.  1986;  Krinke.  1989"; 
Griffin,  1990).  Lesions  mav  be  classified 
as  neuropathy  (changes  in  the  neuronal 
body),  axonopathy  (changes  in  the 
axons),  myelinopathy  (changes  in  the 
myelin  sheaths),  ncu'rodegeneration 
(changes  in  the  nerve  terminals),  and 
peripheral  neuropathy  (changes  in  the 
peripheral  ner\cs).  For  axonopathies.  a 
more  precise  location  of  the  clianges 
should  be  described  (i.e.,  proximal, 
central,  or  distal  axonopathy).  In  some 
cases,  agents  produce  neuropathic 
conditions  that  resemble  naturally 
occurring  ne-urodegenerative  disoVders 
in  humans  (WHO.  19fi0).  Table  4-.^>  lists 
examples  of  such  chemicals,  tb.eir 
known  siti;  of  action,  the  type  of 
neuropathology  produced!  and  the 
disease  or  cioiulition  that  eac!i  typifies. 


Site  of  attack 


Neuron  cell  body 

Nerve  terminal  

Schwann  cell  myelin  

Central-peripheral  distal  axon 

Central  axons 

Proximal  axon  


Neuropathology 


Neuronopathy 


Neurodegenerafion 
Myelinopathy 


Corresponding 
neurotoxicant 


Distal  axonopathy 


Central  axonopathy  ... 
Proximal  axonopathy  . 


Methylmercury 

A.E.T.T. 

Quinolinic  acid  . 

3-acetylpridine  . 

Aluminum  ... 

MPTP  

Lead  Buckthorn 
toxin. 

Acrylamide 
Hexacarbons 
Carbon  disul- 
fide. 

Clioquinol  


Disease  or 
neurodegenerative  condi- 
tion 


B.B'-imminodi- 
proprionitrile. 


Minamata  diseas*". 
Ceroid  lipofuscinoses. 
Huntington's  disease. 
Cerebellar  ataxia. 
Alzheimer's  disease. 
Parkinson's  disease. 
Neuropathy    of    metachro- 
matic leukodystrophy. 
Vitamin  deficiency.    . 


myelooptico-neu- 


Subacufe 
ropathy. 
Motor  neuron  disease 


± 


42392 


Federal  Register  /  Vol.  59.  No.  158  /  Wednesday,  August  17,  1994  /  Notices 


In  general,  chemical  effects  lead  to 
two  types  of  primary  cellular  alteration: 
(1)  the  accimiulation,  proliferation,  or 
rearrangement  of  structural  elements 
(e.g.,  intermediate  filaments, 
microtubules]  or  organelles 
(mitochondria)  and  (2)  the  breakdown  of 
cells,  in  whole  or  in  part.  The  latter  can 
be  associated  with  regenerative 
processes  that  may  occur  during 
chemical  exposure.  Such  changes  are 
considered  to  be  neurotoxic. 

While  most  neurotoxic  damage  is 
evident  at  the  microscopic  level,  gross 
changes  in  morphology  can  be  reflected 
by  a  significant  change  in  the  weight  of 
the  brain.  Weight  changes  (absolute  or 
relative  to  body  weight),  discoloration. 
discrete  or  massive  cerebral 
hemorrhage,  or  obvious  lesions  in  nerve 
tissue  are  generally  considered 
neurotoxic  effects. 

Chemical-induced  injury  to  the 
central  nervous  system  is  associated 
with  astrocytic  hypertrophy  at  the  site 
of  damage.  Assays  of  glial  fibrillary 
acidic  protein  (GFAP),  the  major 
intermediate  filament  protein  of 
astrocytes,  has  been  proposed  as  a 
biomarker  of  this  response  (O'Callaghan, 
1988).  A  number  of  chemicals  known  to 
injure  the  central  nervous  system, 
including  trimethyltin.  methylmercury. 
cadmium,  3-acetylpyridine.  and  MPTP, 
have  been  shown  to  increase  GFAP.  In 
addition,  increases  in  GFAP  may  be 
seen  at  dosages  below  those  necessary  to 
produce  cytopathology  as  determined 
by  Nissl-based  stains  used  in  standard 
neuropathological  examinations. 
Because  increases  in  GFAP  may  be  an 
early  indicator  of  neuronal  injury  in  the 
adult,  exposure  level-dcpondent 
increases  in  GFAP  should  be  viewed 
with  concern. 

Chemical-induced  alterations  in  the 
structure  of  the  nervous  system  aro 
gcnorally  considered  neurotoxic  effects. 
To  ensure  reliable  data,  it  is  important 
that  neuropathological  studies  minimize 
fixation  artifacts  and  potential 
oifferencos  in  the  section(s)  of  the 
mirvoim  system  sampled  and  control  for 
variability  due  to  the  age,  sex,  and  body 
weight  of  the  subject  (WHO.  1986). 

4.3. 6.  Developmental  i\'eurotoxicity 

Exposure  to  chemicals  during 
development  can  result  in  effe<;ts  other 
than  death,  gross  structural  abnormality, 
or  altered  growth.  There  are  several 
instances  in  which  functional 
alterations  have  resulted  from  exposure 
during  the  period  between  conception 
and  sexual  maturity  (Riley  and  Vorhees, 
1986;  Vorhees,  1987).  Table  4-6  lists 
several  examples  of  chemicals  known  to 
produce  developmental  neurotoxicity  in 
experimental  animals.  Animal  models 


of  developmental  neurotoxicity  have 
been  ehown  to  be  sensitive  to  several 
envirorunental  chemicals  known  to 
produce  developmental  toxicity  in 
humans,  including  lead,  ethanol, 
methylmercury,  and  PCBs  (Kimmel  et 
al.,  1990). 

Table  4-6.— Partial  List  of  Agents 
Believed  to  Have  Developmental 
Neurotoxicity 


Alcohols 

Methanol,  ethanol 

Antimitotics 

X-radiation, 

Insectfcides 

azacytidine 
DDT,  kepone. 

Metalg 

organophosphates 
Lead,  methylmercury, 
cadmium 

Polyhalogenated  hy- 

droQartjons 
Psychoactive  drugs 
Solvents 

PCS,  PBB 

Cocaine,  phenyloin 
Carbon  disulfide,  tolu- 

ene 

Vitamins 

Vitamin  A 

Sometimes  functional  defects  are 
obscned  at  dose  levels  below  tho.se  at 
which  other  indicators  of 
developmental  toxicity  are  evident 
(Rodier.  1986).  Such  effects  may  be 
transient  or  reversible  in  nature,  but 
generally  are  considered  adverse  effects. 
Data  from  postnatal  studies,  when 
available,  are  considered  useful  for 
further  assessment  of  the  relative 
importance  and  severity  of  findings  in 
the  fofus  and  neonate.  Often,  the  long- 
term  consequences  of  adverse 
developmcjntal  outcomes  noted  at  birth 
are  unkiiown  and  further  data  on 
postrwital  development  and  function  are 
necessary  to  determine  the  full 
spectrum  of  potential  developmental 
effects.  Useful  data  also  can  be  derived 
from  well-conducted  multigoneration 
studies,  although  the  dose  levels  used  in 
these  studies  may  be  much  lower  than 
those  in  studies  with  short(!r-torjn 
exposure. 

Much  of  the  early  work  in 
devf^lopnicntal  ncurotoxinolugy  was 
rciatod  to  behavioral  evalu.iiions.  Recent 
advances  in  this  area  have  boon 
reviewed  in  several  publications  (Riley 
and  Vorhees.  1086;  Kimmel  ot  al.,  1990). 
Several  expert  groups  have  focused  on 
the  functions  that  should  be  included  in 
a  behavioral  testing  battery,  including 
sensory  systems,  neuromotor 
development,  locomotor  activity, 
learning  and  memory,  reactivity  and 
habituation,  and  reproductive  behavior. 
No  tasting  battery  has  fully  addressed 
all  of  these  functions,  but  it  is  important 
to  include  as  many  as  possible,  and 
several  testing  batteries  have  been 
developed  and  evaluated  for  use  in 
testing. 


Direct  extrapolation  of  functional 
developmental  effects  to  humans  is 
limited  in  the  same  way  as  fat  other 
endpoints  of  developmental  toxicity, 
i.e.,  by  the  lack  of  knowledge  about  * 
underlying  toxicological  mechanisms 
and  their  significance.  It  can  be  asstimed 
that  functional  effects  in  animal  studies 
indicate  the  potential  for  altered 
development  in  humans,  although  the 
types  of  developmental  effects  seen  in 
experimental  animal  studies  will  not 
necessarily  be  the  same  as  those  that 
may  be  produced  in  humans.  Thus. 
when  data  from  functional 
developmental  toxicity  studies  are 
encountered  for  particular  agents,  they 
should  be  considered  in  the  risk 
assessment  process. 

Agents  that  produce  developmental 
neurotoxicity  at  a  dose  that  is  not  toxic 
to  the  maternal  animal  are  of  special 
concern  because  the  developing 
organism  is  affected  but  toxicity  is  not 
apparent  in  the  adult.  More  commonly, 
however,  adverse  developmental  effects 
are  produced  only  at  doses  that  cau.se 
minimal  maternal  toxicity;  in  these 
cases,  the  developmental  effects  are  still 
considered  to  represent  developmental 
toxit:ity  and  should  not  be  discounted  as 
secondary  to  maternal  toxicity.  At  doses 
causing  excessive  maternal  toxicity  (that 
is,  significantly  greater  than  the  minimal 
toxic  dose),  information  on 
developmental  effects  may  be  difficult 
to  interpret  and  of  limited  value. 
Current  information  is  inadequate  to 
as.sunie  that  developmental  effects  at 
maternally  toxic  doses  result  only  from 
matern.il  toxicity;  it  may  be  that  the 
mother  and  developing  organism  are 
sensitive  to  that  dose  level.  Moreover, 
whether  developmental  effects  are 
secondary  to  maternal  toxicity  or  not, 
the  maternal  effects  may  be  reversiblt" 
while  effects  on  the  offspring  may  be 
permanent.  These  are  important 
considerations  for  agents  to  which 
humans  may  be  exposed  at  minimally 
toxic  levels  either  voluntarily  or 
involuntarily,  because  several  agents  are 
known  to  produce  adverse 
developmental  effects  at  minimally 
toxic  doses  in  adult  humans  (e.g., 
smoking,  alcohol). 

Although  interpretation  of  functional 
developmental  neurotoxicity  data  may 
be  limited  at  present,  it  is  clear  that 
functional  effects  must  be  evaluated  in 
light  of  other  toxicity  data,  including 
other  forms  of  developmental  toxicity 
(e.g.,  structural  abnormalities,  perinatal 
death,  and  growth  retardation).  The 
level  of  confidence  in  an  adverse  effect 
may  be  as  important  as  the  type  of 
change  seen,  and  confidence  may  be 
-  increased  by  such  factors  as  replicability 
of  the  effect  either  in  another  study  of 
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the  same  function  or  by  convergence  of 
data  from  tests  that  purport  to  measure 
similar  functions.  A  dose-response 
relationship  is  considered  an  important 
measure  of  chemical  effect;  in  the  case 
of  functional  effects,  both  monotonic 
and  biphasic  dose-response  curves  are 
likely,  depending  on  the  function  being 
tested.  ^ 

4.3.7.  Physiological  and  Neuroendocrine 
Endpoints 

One  of  the  key  roles  played  by  the 
nervous  system  is  to  orchestrate  the 
general  physiological  functions  of  the 
body  to  help  maintain  homeostasis.  To 
this  end.  the  nervous  system  and  many 
of  the  peripheral  organ  systems  are 
integrated  and  functionally 
interdependent.  For  example,  specific 
neuronal  processes  are  intimately 
involved  in  maintaining  or  modulating 
respiration,  cardiovascular  function, 
body  temperature,  and  gastrointestinal 
function.  Because  many  peripheral 
organ  functions  involve  neuronal 
components,  changes  in  such 
physiological  endpoints  as  blood 
pressure,  heart  rate,  EKG,  body 
temperature,  respiration,  lacrimation.  or 
sahvation  may  indirectly  reflect 
possible  treatment-related  effects  on  the 
functional  integrity  of  the  nervous 
system.  However,  since  physiological 
endpoints  also  depend  on  the  integrity 
of  the  related  peripheral  organ  itself,  ' 
changes  in  physiological  function  also 
may  reflect  a  systemic  toxicity  involving 
that  organ.  Consequently,  the" 
nourotoxicological  signiYicance  of  a 
physiological  change  must  be 
interpreted  within  the  context  of  other 
signs  of  toxicity.  A  variety  of  general 
physiological  procedures'can  be  applied 
to  neurotoxicological  problems.  These 
procedures  range  in  scale  from  simple 
measurements,  for  example,  of  body 
temperature,  respiration,  lacrimation. 
•salivation,  urination,  and  dofccation; 
which  may  be  included  in  routine 
functional  observational  batteries  used 
for  chemical  screening,  to  more 
involved  procedures  involving 
measurements  of  blood  pressure, 
endocrine  responses,  cardiac  function, 
gastrointestinal  function,  etc.  The  latter 
would  be  more  appropriate  for  second- 
level  tests  to  characterize  the  scope  of 
chemically  related  toxicity. 

The  central  neri'ous  system  also 
regulates  the  outflow  of'the  end<x:rine 
system,  which  together  with  the 
influence  of  the  autonomic  nervous 
.sy.stem,  can  affecf  immunologic  function 
(WHO,  1986).  Hormonal  balance  results 
from  the  integrated  action  of  the 
hypothalamus,  located  in  the  central 
nervous  system,  and  the  pituitary, 
which  regulates  activities  of  endocrine 
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target  organ^.  Each  site  is  susceptible  to 
disruption  by  neurotoxic  agents. 
Neuroendocrine  dysfunction  may  occur 
because  of  a  disturbance  in  the 
regulation  and  modulation  of  the 
neuroendocrine  feedback  systems.  One 
major  indicator  of  neuroendocrine 
function  is  secretions  of  hormones  from 
the  pituitary.  Hormones  from  the 
anterior  pituitary  are  important  for 
reproduction  (follicle-stimulating 
hormone,  luteinizing  hormone),  growth 
(th>Toid-stiraulating  hormone),  and 
response  to  stress  (adrenocorticotropic 
hormone).  Hypothalamic  control  of 
anterior  pituitary  secretions  occurs 
through  the  release  of  hypothalamic- 
hypophysiotropic  hormones.  Hormones 
from  the  posterior  hypothalamus 
(prolacUn,  melanocyte-stimulating 
hormone,  and  growth  hormone)  are  also 
involved  in  a  number  of  important 
bodily  functions. 

Many  types  of  behaviors  (e.g., 
reproductive  behaviors,  sexually 
dimorphic  behaviors)  are  dependent  on 
the  integrity  of  the  hypothalamic- 
pituitary  system,  which  could  represent 
an  important  site  for  neurotoxic  action. 
Pituitary  secretions  arise  from  a  number 
of  different  cell  types  in  this  gland  and 
neurotoxicants  could  affect  these  cells 
either  directly  or  indirectly. 
Morphological  changes  in  follicular 
cells,  chromophobe  cells,  somatotropic 
cells,  prolactin  cells,  gonadotropic  cells, 
follicle-stimulating  hormone  secreting 
cells,  luteinizing  hormone-containing 
cells,  thyrotropic  cells,  and  cortico  cells 
might  be  associated  with  adverse  effects 
on  the  pituitary,  which  could  ultimately 
affect  behavior  and  the  functioning  of 
the  nervous  system. 

Biochemical  changes  in  the 
hypothalamus  also  may  be  used  as 
indices  of  potential  changes  in 
neuroondocrine  function.  However,  the 
neurocnd.H  nne  significance  of  changes 
in  hypothalamic  neurotransmitters  and 
neuropeptides  is  usually  only 
inforcntiaLand  data  must  be  considered 
on  a  case-by-case  basis. 

Most  anterior  pituitarv  hormones  are 
subject  to  negative  feedback  control  by 
peripheral  endocrine  glands  and.  if 
neurotoxicants  modify  peripheral 
secretions,  neuroendocrine  changes  can 
result  from  this  altered  feedback. 
Modifications  in  the  functioning  of 
these  endocrine  secretions  could  occur 
after  toxic  exposure;  a  number  of  agents 
have  been  shown  to  alter  blood  levels  of 
glucocorticoids,  thyroxine,  estrogen, 
corticosterone.  and  testosterone. 
Although  such  changes  are  not 
necessarily  due  to  direct 
neuroendocrine  effects,  target  organ 
changes  often  can  be  a  first  indication 
of  neuroendocrine  changes. 


4.3.8.  Other  Considerations 

4.3.8.1.  Structure-activity  relationship. 

Because  of  a  general  lack  of 
epidemiologic  or  toxicologic  data  on 
most  chemical  substances,  attempts 
have  been  made  in  toxicology  to  predict 
activities  based  on  chemical  structure. 
The  basis  for  inference  from  structure- 
activity  relaUonships  (SARs)  can  be 
either  comparison  with  structures 
known  to  have  biologic  activity  or 
knowledge  of  structural  requirements  of 
a  receptor  or  macromolecular  site  of 
action.  However,  given  the  complexity 
of  the  nervous  system  and  the  lack  of 
information  on  biologic  mechanisms  of 
neurotoxic  action,  there  are  relatively 
few  well-characterized  SARs  in 
neurotoxicology.  Since  SARs  cannot  be 
used  to  rule  out  all  neurotoxic  activity, 
it  is  not  acceptable  to  use  them  as  a 
basis  for  excluding  potential 
neurotoxicity.  Caution  is  warranted  in 
mterpreUng  SARs  in  anything  other 
than  the  most  preliminary  analyses.  Use 
of  SARs  requires  detailed  knowledge 
not  only  of  structure,  but  also  of  each 
critical  step  in  the  pathogenetic 
mechanism  of  neurotoxic  injury.  Such 
^owledge  is  still  generally  unavailable. 

SAR  approaches  are  more  successful 
when  the  range  of  possible  sites  of 
action  or  mechanisms  of  action  is 
narrow.  Thus,  SARs  have  had  more  ijs(! 
in  relation  to  carcinogenicity  and 
mutagenicity  than  in  rthcr  kinds  of 
toxicity.  The  SAR  approaches  used  in 
the  development  of  novel 
neuropharmacologic  structures  desi-rvi- 
consideration  in  neurotoxicology.  but 
their  utility  depends  on  a  bettor" 
understanding  of  neurotoxic 
mechanisms. 

4.3.8.2.  In  vitro  methods. 

In  vitro  procedures  for  tcstinc:  hav»> 
practical  advantages,  but  sturii  s  nuist 
be  done  to  correlate  the  ^os■J!;^  with 
responses  in  whole  animals.  One 
advantage  of  vnlidati^d  in  vitro  tosis  is 
that  they  minimize  the  use  of  live 
animals.  Some  of  the  more  developed  in 
vitro  tests  might  be  simple  and  miylit 
not  have  to  be  con  duct  L-(i  by  highly 
trained  personnel,  but.  as  with  many  in 
vivo  tests,  the  analysis  and 
interpretation  of  results  arc  likely  to 
require  expertise.  Experienro  with  the 
Amos  test  for  muia;4cnesis  confirms  the 
advantages  of  in  vitro  procedures,  but 
also  illustrates  the  problems  that  arise 
when  an  assay  is  used  to  predict  an 
endpoint  that" is  not  exactly  what  it 
measures  (e.g.,  carcinogenicity  rather 
than  specific  aspects  of  genotoxicifv).  In 
vitro  changes  can  be  markers  for 
to.xicity,  even  when  the  structural  or 
functional  consequences  are  not  known 


42394 FedMal  Registwr  /  Vol.  59.  No.  158  /  Wednesday,  August  17.  1994  /  Notices 


or  predicted.  In  addition,  in  vitro 
methods  can  examine  the  more 
evolutionarily  conserved  elements  of 
the  nervous  system  and  improve 
neurotoxicity  detection  and  could  also 
provide  suitable  systems  for  studying 
developmental  neurotoxicity. 

A  broad  range  of  tissue-culture 
systems  are  available  for  assessing  the 
neurologic  impact  of  environmental 
agents,  including  cell  lines,  dissociated 
cell  cultures,  reaggregate  cultures, 
explant  cultures,  and  organ  cultures 
(Veronesi,  1991). 

Neuronal  and  glial  cell  lines  are  used 
extensively  in  neurobiology  and  have 
potential  for  neurotoxicological  studies. 
They  consist  of  populations  of 
continuously  dividing  cells  that,  when 
treated  appropriately,  stop  dividing  and 
exhibit  differentiated  neuronal  or  glial 
properties.  Neuronal  lines  can  develop 
electric  excitability,  chemosensitivity, 
axon  formation,  neurotransmitter 
synthesis  and  secretion,  and  synapse 
formation.  Large  quantities  of  cells  can 
be  generated  routinely  to  develop 
extensive  dose-response  or  other 
qviantitative  data. 

When  neural  tissue,  typically  from 
fetal  animals,  is  dissociated  into  a 
suspension  of  single  cells,  and  the 
suspension  is  inoculated  into  tissue- 
culture  dishes,  the  neurons  and  glia 
survive,  grow,  and  establish  functional 
neuronal  networks.  Such  preparations 
have  been  made  from  most  regions  of 
the  CNS  and  exhibit  highly 
differentiated,  site-specific  properties 
that  constitute  an  in  vitro  model  of 
different  portions  of  the  CNS.  Most  of 
the  neuronal  transmitter  and  receptor 
phenotypes  can  be  demonstrated,  and  a 
variety  of  synaptic  interactions  can  be 
studied.  Glial  cells  are  also  present,  and 
neuroglial  interactions  are  a  prominent 
feature  of  the  cultures.  A  substantial 
batterv  nl  as.says  (neurochemical  and 
ncuropliysiologic)  is  now  available  to 
assess  tlie  development  of  the  cultures 
and  to  indicate  toxic  effects  of  test 
agents  added  to  the  culture  medium. 
Relatively  pure  populations  of  different 
cell  types  can  be  isolated  and  cultured, 
so  that  effects  on  specific  cell  types  can 
be  assessed  independently.  Pure  glial 
cells  or  neurons,  or  even  specific  neural 
categories,  can  be  prepared  in  this  way 
and  studied  separately,  or  interaction 
between  neurons  and  glial  cells  can  be 
studied  at  high  resolution.  The 
neurobiologic  measures  used  to  assess 
the  effect  of  any  agent  can  be  very 
specific  (for  example,  activity  of 
neurotransmitter-related  enzyme  or 
binding  of  a  receptor  ligand)  or  global 
(for  example,  neuron  survival  or 
concentration  of  glial  fibrillary  acidic 
protein).  The  two-dimensional  character 


of  th«  preparations  makes  them 
particularly  suited  for  morphologic 
evaluation,  and  detailed 
electiophysiologic  studies  are  readily 
performed.  The  toxic  effects  and 
mechanisms  of  anticonvulsants, 
excitatory  amino  acids,  and  various 
metals  and  divalent  cations  have  been 
assessed  with  these  preparations.  The 
cerebellar  granular  cell  culture  system, 
for  example,  has  been  exploited  recently 
in  studies  of  the  mechanism  of  alkyllead 
toxicitv  (Verity  et  al.,  1990). 

A  related  preparation  made  from 
single-cell  suspensions  of  neural  tissue 
is  tha  reaggregate  culture.  Instead  of 
being  placed  in  culture  dishes  and 
allowed  to  settle  onto  the  surface  of  the 
dishes,  the  cells  are  kept  in  suspension 
by  agitation:  under  appropriate 
conditions,  they  stick  to  one  anollier 
and  form  aggregates  of  controllable  size 
and  composition.  Typically,  the  cells  in 
an  aggregate  organize  and  exhibit 
intercellular  relations  that  are  a  function 
of,  aad  bear  some  resemblance  to,  the 
brain  region  that  was  the  source  of  the 
cells.  The  cells  establish  a  three- 
dimensional,  often  laminated  structure. 
Reaggregate  cultures  lend  themselves  to^_ 
large-scale,  quantitative  experiments  in  y^ 
which  neurobiologic  variables  can  be 
examined,  although  morphologic  and 
ligand-binding  studies  are  performed 
less  readily  than  with  surface  cultures. 

Organotypic  explant  cultures  also  are 
closely  related  to  the  intact  nervous 
system.  Small  pieces  or  slices  of  neural 
tissue  are  placed  in  culture  and  can  be 
maintained  for  long  periods  with 
substantial  maintenance  of  structural 
and  cell-cell  relations  of  intact  tissue. 
Specific  synaptic  relations  develop  and 
can  be.  maintained  and  evaluated,  both 
morphologically  and 
(rlectrophysiologically.  Because  all 
regions  of  the  nervous  system  are 
amenable  to  this  sort  of  preparation,  it 
is  possible  to  analyze  toxic  agents  that 
arc  active  only  in  specific  regions  of  the 
central  or  peripheral  nervous  sy.stem. 
ExpUiits  can  t)e  made  from  relatively 
thin  slices  of  neural  tissue,  so  detailed 
morphologic  and  intracellular 
eler.tt'ophysiologic  studies  are  possible. 
Their  anatomic  integrity  is  such  that 
they  capture  many  of  the  cell-cell 
interactions  characteristic  of  the  intact 
nervous  system  while  allowing  a  direct, 
continuing  evaluation  of  the  effects  of  a 
potentially  neurotoxic  compound  added 
to  the  culture  medium.  The  process  of 
myelination  has  heen  studied 
extensively  in  explant  cultures,  and 
considerable  neurotoxicologic 
information  has  been  gained.  A 
preparation  similar  to  an  explant  culture 
is  the  organ  culture,  in  which  an  entire 
organ,  such  as  the  inner  car  or  a 


ganglion,  rather  than  slices  or  fragments, 
is  grown  in  vitro.  Obviously,  only 
structiues  so  small  that  their  viabiUty  is 
not  compromised  can  be  treated  in  this 
way. 

In  general,  the  technical  ease  of 
maintaining  a  culture  varies  inversely 
with  the  degree  to  which  it  captures  a 
spectrum  of  in  vivo  characteristics  of 
nervous  system  behavior.  The  problem 
of  biotransformation  of  potentially 
neurotoxic  compounds  is  shared  by  all, 
although  the  more  complete  systems 
(explant  or  organ  cultures)  might 
alleviate  this  problem  in  specific 
instances.  In  many  Culture  systems, 
complex  and  ill-defined  additives — 
such  as  fe.tal  calf  serum,  horse  scrum, 
and  human  placental  serum — are  used 
to  promote  cell  survival.  A  number  of 
thoroughly  described  synthetic  media 
are  now  available,  however,  and  such 
fully  defined  culture  systems  can  be 
used  where  necessary. 

5.  Neurotoxicology  Risk  Assessment 

5.1.  Introduction 

Risk  assessment  is  an  empirically 
basfid  process  used  to  estimate  the  risk 
that  exposure  of  an  individual  or 
•  population  to  a  chemical,  physical,  or 
biological  agent  will  be  associated  with 
an  adverse  effect.  Generally,  such  effects 
can  be  quantified  and  the  relative 
probability  of  th(!ir  occurrence  can  be 
calculated.  The  risk  assessment  process 
usually  involves  four  steps:  hazard 
identification,  dose-response 
assessment,  exposure  assessment,  and 
risk  characterization  (.NRG,  1983).  Risk 
management  is  the  process  that  applies 
information  obtained  through  the  risk 
assessment  process  to  determine 
whether  the  assessed  risk  should  be 
reduced  and,  if  so,  to  what  extent  (NRC, 
1983).  In  some  cases,  risk  is  the  only 
factor  considered  in  a  decision  to 
regulate  exposure  to  a  substance. 
Alternatively,  the  risk  posed  by  a 
substance  is  weighed  against  social, 
ethical,  and  medical  benefits  and 
eroiimnic  and  technological  factors  in 
formulating  a  risk  management 
decision.  The  risk-balancing  approach  is 
used  by  some  agencies  to  consider  the 
benefits  as  well  as  the  risks  associated 
with  unrestricted  or  partially  restricted 
use  of  a  substance.  The  purpose  of  this 
chapter  is  to  describe  the  risk 
assessment  process  as  it  has  currently 
evolved  in  neurotoxicology  and  present 
available  options  for  quantitative  risk 
assessment. 

5.2.  The  Risk  Assessment  Process 
5.2.1.  Hazard  Identification 

Agents  that  adversely  affect  the 
neurophysiological,  neurochemical,  or 
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structural  integrity  of  the  nervous 
system  or  the  integration  of  nervous 
system  function  expressed  as  modified 
behavior  may  be  classified  as 
neurotoxicants  (Tilson.  1990b).  For 
hazard  identificaUon,  the  best  or  most 
generalizable  studira  would  measure 
these  changes  in  humans.  With  the 
exclusion  of  therapeutic  agents, 
information  on  effects  in  humans  is 
usually  derived  from  case  reports  of 
accidental  exposures  and 
epidemiological  studies.  This  type  of 
data  affords  less  certainty  regarding 
generalizability  as  well  as  less  specific 
exposure  information.  As  discussed  in 
chapter  4.  a  common  alternative  method 
of  data  generation  for  hazard 
identification  is  the  use  of  animal 
models.  Animal  models  that  measure 
behavioral,  neurophysiological, 
neurochemical,  and  structural  effects 
have  been  developed  and  validated. 
Studies  that  employ  Ihese  models  to 
evaluate  specific  potential  hazards  are 
used  to  predict  the  outcome  of  exposure 
to  the  same  hazard  in  humans. 

5.2.1.1.  Human  studies 

Information  obtained  throu^li  the 
evaluation  of  human  exposure  data 
providps  direct  identification  of 
nijiirotoxic  hazards.  This  type  of 
information  is  generally  available  from 
clinical  trials  required  for  the  approval 
of  therapeutic  products  for  huindu  use. 
l-'or  tjie  purposes  of  risk  assessment  of 
nontherapeufic  substances,  data  on 
effects  of  exposure  to  humans  come 
primarily  from  two  tvpcs  of  studies, 
case  reports  and  epidemiological 
(Friedlander  and  Ilearn,  1980)  (see 
chapter  3).  Ca.se  sludi(!s  can  supj)ly 
evidence  of  an  agent's  toxii.ity,  but  are 
t'ften  limited  by  both  the  quaiitalive 
nnturo  of  the  signs  and  symptoms 
reported  and  the  nature  of  the  exposure 
li.iia.  Kpidemioliipii  ;il  stuiiies  can 
provide  dn'a  on  the  tyji-js  of  neurotoxic 
efterts  and  tiie  possible  sus(TptiIiiliti(>s 
ot  certain  populations.  I'nder 
appropri.jte  consideratio/is.  they  can 
KeiioraJly  provide  i:onvin(  iut;  arid 
reliable  ovideni:o  of  poleiitial  human 
neurotoxir:ity.  As  with  ca.se  studies. 
howe\er.  often  only  qualitative 
estimates  of  exposure  c^.';  (j(>  obtained. 
Controlled  laboratory  studies  have  the 
potential  to  provide  adequate  exposure 
and  effects  data  for  accurate  hazard 
identification,  but  ethical  considerations 
place  ujorai  and  practical  restrictions  on 
such  studies  e.xccpt  in  those  instances 
where  direct  benefit  to  the  subjects.  a.s 
in  the  case  of  therapeutic  agents,  may  be 
expected.  Excluding  instances  of 
therapeutic  product  development,  most 
studies  are  limited  to  measuring  the 
elfocts  of  acute,  rather  than  long-term, 


exposure.  This  limits  their  utility  in  risk 
assessment  because  the  effect  of  long- 
term,  low-level  exposure  to  a  potentially 
toxic  agent  is  often  the  issue  of  concern. 

Methods  available  to  evaluate 
neurotoxicity  in  humans  include 
examination  of  neurophysiological  and 
behavioral  parameters.  Specific  tests  to 
measure  neuromuscular  strength  and 
coordination,  alterations  in  sensation, 
deficits  in  learning  and  memory, 
changes  in  mood  and  personahty.  and 
disruptions  of  autonomic  function  are 
frequently  employed  (see  chapter  3). 

5.2.1.2.  Animal  studies 

As  discussed  in  chapter  4,  animal 
models  for  many  endpoints  of 
neurotoxicity  are  available  and  widely 
used  for  hazard  identification.  Data  from 
animal  studies  are  frequently 
extrapolated  to  humans.  For'example.  if 
exposure  to  an  agent  produces 
neuropathology  in  an  animal  model, 
damage  to  a  comparable  stnicture  in 
humans  is  predicted.  Similarly, 
biochemical  and  physiological  effet  ts 
observed  in  animals  are  commonly 
extrapolated  to  humans  Agents  that 
pnuiure  alterations  in  the  levels  of 
specific  enzymes  in  one  animal  spfH.ii>s 
generally  have  the  same  effect  in  other 
species,  including  huuKiiis. 
.Neu.'-ophv.siological  endpoints  also  tend 
to  b<>  allected  by  the  sane 
manii.iulations  acro.ss  species.  Thus,  an 
agent  interfering  with  nerve  conduction 
in  an  animal  study  is  often  as.sunir'd  to 
ha\e  the  same  effect  in  humans. 
Behavioral  studies  in  animals  are  also 
applied  to  human  haz;ird  identification. 
alliiough  t.he  correspondent  between 
methods  employed  in  animals  and 
huni.His  is  son:etimes  not  as  obvious. 
For  this  reason,  behavioral  methoils 
developed  for  neurotoxic  haziird 
identification  m-cd  fo  Im>  cimsiderf-ti  on 
a  (  aso-by-case  basis. 

5.2.1.3.  Sped  il  i>;sues 

.1.2.1.3.1.  Aniinal-to-human 
extr,ii)olation.  Tiie  use  of  animal  data  lo 
identify  hazard  to  humans  is  not 
without  controversy.  Relative  sensitivity 
across  species  as  well  as  between  sexes 
is  .'I  constant  concern.  Owrly 
conser\  ativt!  risk  a.sst\ssments,  bas«>d  on 
the  assumption  that  hum.ms  are  always 
more!  sensitive  tlian  a  tosteil  animal 
sp<'(  ic's,  can  result  in  poor  risk 
management  decisions.  Ccjuversely,  an 
assumption  of  equivalent  .sensitivity  in 
a  case  where  humans  actually  are  more 
sensitive  to  a  given  agent  can  result  in 
underregulatiun  th.it  might  have  a 
negntive  impact  on  human  health. 

5.2.1.3.2.  Susceptible  population.s.  A 
related  c  onlrovcrsy  concerns  the  us*'  of 
data  collected  from  adult  organisms. 


animal  or  human,  to  predict  hazaids  in 
potentially  more  sensitive  populations, 
such  as  the  very  young  and  the  elderly, 
or  in  other  groups,  such  as  the 
chronically  ill.  In  some  cases, 
identification  of  neurotoxicity  hazard 
does  not  generally  include  subjects  from 
either  end  of  the  human  life  span  or 
from  other  than  healthy  subjects. 
Uncertainty  factors  are  used  to  adjust  for 
more  sensiUve  populations.  In  addiUon, 
single  or  multigeneration  reproductive 
studies  in  animals  may  provide  a  source 
of  information  on  neurological 
disorders,  behavioral  changes, 
autonomical  dysfunction, 
neuroanatomical  anomabes,  and  other 
signs  of  neurotoxicity  in  the  developing 
animal  (chapter  4). 

5.2.1.3.3.  Reversibility.  For  the  most 
part,  the  basic  principles  of  hazard 
identification  are  the  same  for 
neurotoxicity  as  for  any  adverse  efTft;t 
on  health.  One  notable  exception, 
however,  concerns  the  issue  of 
reversibility  and  the  special 
consideration  that  must  be  given  lo  the 
inherent  redundancy  and  plasticity  of 
the  nervous  .system. 

For  many  health  effects,  temporary,  as 
opposed  to  pcTmanent.  effects  arc 
repyiri!d  during  a  true  n->cover\'.  Damage 
to  many  organ  systems,  if  not  severe, 
can  be  spontaneously  repaired.  Fr»r 
example,  damaged  liver  cells  that  may 
result  in  impaired  liver  fimrtion  offeii 
can  be  repLu  .-d  with  new  cells  that 
f:uj(  lion  normally.  The  resulting 
restoration  of  liver  fimction  can  hr- 
viewf'd  as  n-rovery.  In  the  centra! 
nervous  system,  cells  generally  do  n-ii 
recover  from  .severe  daniai^e  and  new 
<  cDn  do  not  replace  them."  When 
n.'rvous  .sy«;tem  recovery  i>  observed,  il 
may  n-present  compensation  rwiuirinjj 
:u  tivation  of  cells  that  wore  prr'vioiislv 
P'rformi.-.g  some  other  fimrtion. 
n-,i(  ?iv(!  synaptogenesis.  or  recoverx  nf 
mnd.'rateiy  injured  ceils.  While  a 
damaged  liver  may  retxjver  due  lo  tlu; 
addition  of  new  cells.  sev<'re  damaee  fo 
nervous  .syst. -in  cells  results  in  a  n-'l  jo.s-s 
of  cells.  This  lo^-s  of  coinjjensalory 
capat  i!y  nuiy  not  be  noticed  for  niany 
years  and.  when  it  dons  appcjar.  it  may 
be  Mianile.sl  in  a  way  .seenungly 
unr<-!,ited  to  ilie  original  ueurnto.xic 
I'venl.  Lack  nf  ability  to  recover  from  a 
neurotoxif  event  later  in  life  or 
premature  onset  of  signs  of  nonnal  ag5;.g 
may  rwull.  It  is  therefore  important  to 
consider  the  possibility  that  significant 
damage  to  the  nervous  svstem  may  havi» 
occurred  in  experiments  whore  efl.icls 
appear  to  be  reversible. 

5.2  1.3.4.  Weight  ofcvi<lencc. 
A  "weight  of  evidence"  approach  lo 


identifying  an  agent  as  a  neurotoxi*: 
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hazard  is  almost  always  necessary.  With 
'  the  exception  of  therapeutic  products,  a 
single,  complete,  controlled  study  of  an 
agent's  effects  on  the  nervous  system, 
conducted  in  an  appropriate 
representative  sample  of  bimians,  is 
rarely,  if  ever,  possible.  Rather,  those 
individuals  charged  with  identifying 
hazard  are  usuall^confronted  with  a 
collection  of  imperfect  studies,  often 
providing  conflicting  data  (Barnes  and 
Dourson,  1988). 

There  are  several  possible  approaches, 
depending  on  the  quality  of  the 
evidence.  Two  examples  are  the  use  of 
data  from  only  the  most  sensitive 
^species  tested  and  the  use  of  data  from 
only  species  responding  most  like  the 
human  for  any  given  endpoint.  In 
assessing  neuroto.xicity  of  therapeutic 
products,  when  human  data  arc 
available  and  neurotoxic  endpoints 
detected  in  animals  can  be  clinically 
measured,  the  human  findings 
supersede  those  of  the  nonclinical  data 
bast!.  Assuming  that  all  available 
evidence  is  to  be  included, 
considerations  necessarv'  for  formulating 
a  conclusion  include  the  relative 
weights  that  should  be  given  to  positive 
and  negative  studies.  Sometimes 
positive  studies  are  given  more  weight 
than  negative  ones,  even  when  the 
quality  of  the  studies  is  comparable. 
Kxpcrimental  design  factors  such  as  the 
species  tested,  the  number  and  gnnder 
of  siibjects  evaluated,  and  the  duration 
of  the  test  are  given  different  weights 
V  lii;n  data  from  different  studios  are 
cninbinod.  The  route  of  exposure  in  a 
given  study  and  its  relevance  to 
rxprcttid  routes  of  human  exposure  arc 
c)fl(Mi  a  weighted  factor.  The  issue  of 
statistical  significance  is  frequently 
ilt.'biitod.  Some  argue  that  an  effect 
onciirring  at  a  statistically  insignificant 
li;v(d  may  nevertheless  represent  a 
biologically  or  toxicologically 
significant  event,  and  should  bo 
iittordod  the  same  weight  as  if  the 
finding  were  statistically  significant.  In 
general,  however,  only  statistically 
.significant  measures  should  be 
considered  in  hazard  identification.  The 
power  of  various  statistical  measures  is 
"also  considered. 

5  2.2.  Dose-Response  Assessment 

\n  the  second  step  of  the  risk 
assessment  process,  the  dose-response 
Ms.sessment,  the  relationship  between 
the  extent  of  damage  or  toxicitv  and 
dcjse  of  a  toxic  substance  for  various 
conditions  of  exposure  is  determined. 
Because  several  different  kinds  of 
re.sponses  may  be  eUcited  by  a  single 
agent,  more  than  one  dose-response 
relationship  may  need  to  be  developed 


(e.g.,  neurochemical  and  morphological 
parameters). 

When  quantitative  human  dose-effect 
data  are  not  available  for  a  sufficient 
range  of  exposures,  other  methods  must 
be  used  to  estimate  exposure  levels 
likely  to  produce  adverse  effects  in 
humans.  In  the  absence  of  human  data, 
the  dose-response  assessment  may  be 
based  on  tests  performed  in  laboratory 
animals.  Evidence  for  a  dose-response 
relationship  is  an  important  criterion  in 
assessing  neurotoxicity,  although  this 
may  be  based  on  limited  data  from 
standard  studies  that  often  use  only 
three  dose  groups  and  a  control  group 
(Barnes  and  Dourson,  1988). 

The  most  frequently  used  approach 
for  risk  assessment  of  neurotoxicants 
and  other  noncancer  endpoints  is  the 
uncertainty-  or  safety-factor  approach 
(Barnas  ahd  Dourson,  1988;  Kimmel, 
1990).  For  example,  within  the  EPA, 
this  approach  involves  the 
determination  of  reference  doses  (RfDs) 
by  dividing  a  no  observed  adverse  effect 
level  (NOAEL)  by  uncertainty  factor's 
that  presumably  account  for  interspecies 
differences  in  sensitivity  (Barnes  and 
Dourson,  1988).  Generally,  an 
uncertainty  factor  of  10  is  used  to  allow 
for  tha  potentially  higher  sensitivity  in 
humans  than  in  animals  and  another 
uncertHinty  factor  of  10  is  used  to  allow 
for  variability  in  sensitivity  among 
humans.  Hence,  the  RfD  is  equal  to  the 
NOAEL  divided  by  100.  If  the  NOAEL 
cannot  be  established,  it  is  replaced  by 
the  lowest  observed  adverse  effect  level 
(LOAEL)  in  the  RfD  calculation  and  an 
additional  uncertainty  factor  of  10  is 
introduced  (i.e.,  the  RfD  equals  the 
LOAEL  divided  by  1000). 

If  more  than  one  effect  is  observed  in 
the  animal  bioassays,  the  effect 
occurring  at  tlic  lowest  dose  in  the  most 
sensitive  animal  species  and  gender  is 
generally  used  as  the  basis  for 
estimating  the  RfD  (OTA,  1990). 
Sometimes,  different  RfDs  can  be 
calculfited,  depending  on  endpoint  or 
specie  selected.  Selection  of  safety 
factors  may  bo  influenced  by  several 
considerations,  including  data  available 
from  humans,  weight  of  evidence,  type 
of  toxic  insult,  and  probability  of 
variatio.ns  in  responses  among 
susceptible  populations  (e.g.,  very 
young  or  very  old).  Established 
guidehnes  have  been  accepted  by 
several  agencies  that  use  the  safety-  . 
factor  approach  to  account  for 
intraspecics  variability,  cross-species 
extrapolation,  and  exposure  duration.  In 
some  instances,  comparisons  between 
these  predicted  values  and  experimental 
data  have  been  conducted  and  the 
results  appear  comparable  for  some 


selected  examples  (Dourson  and  Stara, 
1983;  McMillan,  1987). 

The  uncertainty-factor  approach  is 
based  on  the  assumption  that  a 
threshold  does  exist,  that  there  is  a  dose 
below  which  an  effect  does  not  change 
in  incidence  or  severity.  The  threshold 
concept  is  complicated  and 
controversial.  As  described  by  Sette  and 
MacPhail  (1992),  there  are  several 
different  ways  in  which  the  term 
threshold  is  used.  Thresholds  are 
defined,  in  part,  by  the  limit  of 
detection  of  an  assay.  As  the  sensitivity 
of  the  analytical  method  or  bioassay  is 
improved,  the  threshold  might  be 
adjusted  downward,  indicating  that  the 
true  threshold  had  not  been  previously 
determined. 

Another  problem  inherent  with  an 
observation  of  no  discernible  effects  at 
low  doses  is  that  it  is  impossible  to 
determine  whether  the  risk  is  actually 
zero  (i.e.,  the  dose  is  below  a  threshold 
dose)  or  whether  the  statistical  resolving 
power  of  a  study  is  inadequate  to  detect 
small  risks  (Gaylor  and  Slikker,  1992). 
Every  study  has  a  statistical  limit  of 
detection  that  depends  on  the  number  of 
individuals  or  animals  involved.  For 
example,  it  would  be  relatively  unusuaf 
to  conduct  an  experiment  on  a 
neurotoxicant  with  as  many  as  100 
animals  per  dose.  If  no  deleterious 
effects  were  observed  in  100  animals  at 
a  particular  dose,  it  might  be  concluded 
that  this  dose  level  is  below  the 
threshold  dose.  However,  we  can  only 
be  95  percent  confident  that  the  true 
risk  is  less  than  0.03.  That  is,  if  3 
percent  of  the  animals  in  a  population 
actually  develop  a  toxic  effect  at  this 
dose,  there  is  a  5  percent  chance  that  a 
group  of  100  animals  would  not  show 
any  effect.  The  observation  of  no  toxic 
effects  in  an  extremely  large  sample  of 
1,000  animals  only  indicates  with  95 
percent  confidence  that  the  true  risk  is 
less  than  0.003,  etc.  Because  thresholds 
cannot  be  realistically  demonstrated, 
they  are  therefore  assumed. 

The  notion  of  threshold  may  be  useful 
in  explaining  mechanisms  associated 
with  specific  types  of  toxicity.  What 
little  is  known  about  mechanisms  of 
neurotoxicity  suggests  that  both 
threshold  and  nonthreshold  scenarios 
are  possible  (Silbcrgefd,  1990). 
However,  for  one  of  the  most  studied 
neurotoxicants,  lead,  there  has  been  a 
steady  decline  in  exposure  levels  shown 
to  ha\e  effects,  suggesting  to  some  that 
no  threshold  dose  is  apparent  (Bondy. 
1985).  Sette  and  MacPhail  (1992)  also 
consider  the  threshold  as  a 
mathematical  assumption  and.as  a 
population  sensitivity  and  conclude  that 
"the  idea  of  no  threshold  seems 
experimentally  untestable.  ..." 
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TTie  RfD  approach  relies  on  single 
experimental  observations  (the  NOAEL 
or  LOAEL)  instead  of  complete  dose- 
response  curve  data  to  calculate  risk 
estimations.  Chemical  interactions  with 
biological  systems  are  often  specific, 
stereoselective,  and  saturable.  Examples 
include  enzyme-substrate  binding 
leading  to  substrate  metabolism, 
transport,  and  receptor-binding,  any  or 
all  of  which  may  be  a  requirement  of  an 
agent's  effect  or  foxidty.  Therefore,  a 
chemical's  dose^response  curve  may  not 
be  linear.  The  certainty  of  low-dose 
extrapolation  has  been  determined  to  be 
markedly  affected  by  the  shape  of  the 
dose-response  curve  (Food  and  Drug 
Administration  Advisory  Committee  on 
Protocols  for  Safety  Evaluation,  1971). 
Therefore,  the  appropriate  use  of  dose- 
response  curve  data  should  enhance  the 
certainty  of  risk  estimations  when 
thresholds  are  not  assumed  or 
determined. 

Dose-response  models  have  generated 
considerable  interest  as  more 
appropriate  and  quantitative 
ahematives  to  the  safety-factor  approach 
in  risk  assessment.  Rather  than 
routinely  applying  a  "fixed"  safety 
factor  to  the  NOAEL  (based  on  a  single 
dose)  to  obtain  a  "safe"  dose,  another 
approach  uses  data  from  the  entire  dose- 
response  curve. 

Two  fundamentally  different 
approaches  in  the  use  of  dose-response 
data  to  estimate  risk  have  been 
developed.  Dews  and  coworkers  (Dews, 
1986;  Glowa  and  Dews,  1987;  Glowa  et 
al,,  1983)  and  Cnimp  (1984) 
demonstrated  an  approach  in  which 
they  used  information  on  the  shape  of 
the  dose-response  curve  to  estimate 
levels  of  exposure  associated  with 
relatively  small  effects  (i.e..  a  1,  5,  or  10 
percent  change  in  a  biological 
ondpoint).  Both  Dews  and  Crump  fit  a 
mathematical  function  to  the  data  and 
provided  an  estimate  of  the  variability 
in  exposure  levels  associated  with  a  " 
relatively  small  effect. 

An  alternative  approach  developod  by 
Gaylor  and  Slikker  (1990)  first 
establishes  a  mathematical  rclntionship 
between  a  biological  effect  and  the  do.se 
of  a  given  chemical.  The  second  step 
determines  the  distribution  (v.-iriability) 
of  individual  measurements  of 
biological  effects  about  the  dos'o- 
response  curve.  The  third  step 
statistically  defines  an  adverse  or 
"abnormal"  level  of  a  biological  effect  in 
an  untreated  population.  The  fourth 
step  estimates  the  probability  of  an 
adverse  or  abnormal  level  as  a  function 
of  dose  utihzing  the  information  from 
the  first  three  steps.  The  advantages  of 
these  dose-response  models  are  that 
they  encourage  the  generation  and  use 
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of  data  needed  to  define  s  complete 
dose-response  curve. 

Although  more  quantitative  dose- 
response  assessment  models  have 
emerged  in  recrait  years,  uncertainty 
remains  as  to  what  biological  endpoints 
from  which  species  with  what  dosing 
regimen  should  be  analyzed.  Within  a 
species,  a  given  agent  may  produce  a 
vanety  of  effects,  including 
neurochemical,  neim)pathojogical,  and 
behavioral  effects.  In  other  instances  a 
chemical  may  produce  alterations  of  one 
endpomt  but  not  others  (Slikker  et  al., 
1989).  Species  selection  may  also 
dramatically  affect  the  outcome  of  risk 
assessments.  The  Parkinson-like 
syndrome  produced  by  single  doses  of 
MPTP  in  the  human  or  nonhuman 
primate  is  not  observed  in  rats  given 
comparable  MPTP  doses  (Kopin  and 
Markey,  1988).  Although  endpoint  and 
species  selection  appear  to  have  a 
tremendous  effect  on  the  outcome  of  an 
assessment,  only  a  few  studies  have 
systematicaUy  investigated  the  effect  on 
assessment  outcome  of  varying  either 
the  species  or  the  endpoint  within  a 
species  (McMillan,  1987;  Hatfis  and 
Shapiro,  1990;  Gavlor  and  Slikker. 
1992). 


5.2.3.  Exposure  Assessment 

This  step  of  the  risk  assessment 
process  dntermines  the  source,  route, 
dose,  and  duration  of  human  exposure 
fo  an  agent.  The  results  of  the  dose- 
response  asse.ssment  are  combined  with 
an  estimate  of  human  exposure  to  obtain 
a  quantitative  estimate  of  risk.  As  either 
the  effect  of  or  the  exposure  to  an  agent 
approaches  zero,  the  risk  of 
neurotoxicity  approaches  zero.  It  should 
be  recognized  that  exposures  to  multiple 
agents  may  produce  synergistic  or 
additive  effects. 

Exposure  can  occur  via  many  rtjules. 
including  ingestion,  inhalation,  or 
contact  with  skin.  Sources  of  exposurt} 
may  int.lade  soil.  food.  air.  water,  or 
intended  vehicle  (e.g..  drug 
formulation).  The  degree  of  exposure 
may  be  strongly  influenced  bv  a  number 
of  factors,  for  example,  the  orcupation 
of  the  individual  involved. 

The  duration  of  exposure  (i.e..  acute 
or  ch.'-onic)  and  interval  of  exposure 
(i.e.,  episodic  or  continuous)  are 
variables  of  exposure  that  are  common 
to  all  types  of  risk  assessments, 
including  can.inogenicifv  (OSTP,  1985). 

Although  not  routinely  used, 
biological  markers  or  biomarkers  of 
exposure  could  theoretically  improve 
the  exposure  ass<;ssment  process  and, 
thereby,  improve  the  overall  risk 
assessment  of  neurotoxicants.  Exposure 
biomarkers  may  include  either  the 
quantitation  of  exogenous  agents  or  the 


complex  of  endogenous  substances  and 
exogenous  agents  within  the  system 
(Committee  on  Biological  Markets, 
1987).  A  limited  number  of  examples  of 
Diomaiters  of  exposure  have  been 
reviewed  by  Slikker  (1991)  and  include 
blood  or  denUne  lead  concentraUons 
(Needleman,  1987),  cerebrospinal  fluid 
concentrations  of  dopamine  metabolites 
following  MPTP  administration  (Kopin 
and  Markey,  1988),  cerebrospinal  fluid 
concentrations  of  a  serotonin  metabohte 
following  MDMA  exposure  (Ricaurte  et 
al.,  1986),  and  serum  esterase 
concentrations  following 
organophosphate  exposure  (Levine  et 
al.,  1986).  The  use  of  muscarinic 
receptor  binding  in  peripheral  plasma 
l>Tnphocytes  has  also  been  described  as 
a  potential  biomarker  of  exposure  for 
the  organophosphates  (Costa  et  al.. 
1990).  These  examples  suggest  that 
biomarkers  of  exposure  are  available  for 
some  agents,  but  more  effort  will  be 
required  to  demonstrate  that  these 
biomarkers  can  routinely  be  used  to 
improve  the  exposure  as'sessment 
process. 


5.2.4.  Risk  Characterization 

The  final  step  of  the  risk  assessment 
process  combines  the  hazard 
identification,  the  dose-response 
assessment,  and  the  exposure 
assessment  to  produce  the 
charactcrizcition  of  risk.  As  previously 
stated,  the  current  practice  is  to  divide 
the  NOAEL  by  the  appropriate  safety 
factor  to  obtain  the  RfD.  The  magnitudes 
of  the  safety  factors  used  to  determine 
RfDs  [interspecies  extrapolation  (10), 
intraspecies  extrapolation  (10),  and  ' 
acute  vs.  chronic  exposure  (10)  -  1000] 
are  based  more  on  conservative 
estimates  than  on  actual  data  (Shechan 
et  al..  1989;  McMillan.  1987)  and  have 
becMi  que.stioned  for  oiniMriral  reasons 
(Gaylor  and  Slikknr,  1990).  Uncertainty 
factors  may  be  docrcasnd  as  more  data' 
become  available.  Modifying  facto.-s  are 
also  employed  under  certain 
circumstanf  OS  to  account  for  the 
completeness  of  data  sets.  Along  vvilJi 
this  RfD  numerical  value,  any 
uncoctainties  and  assumptions  inhcrc.'it 
in  the  risk  as.'^cssment  should  also  be 
stated  (OTA.  1900).  Although  the  RfD 
provides  a  single  numerical  value,  it 
does  not  provide  information 
concerning  the  uncertaintv  of  this 
number  nor  does  the  RID  approach 
attempt  to  estimate  the  potential  risk  as 
a  fiinc  tion  of  dose  or  consider  die 
potential  risk  at  the  NOAEL.  The  ri.sk  at 
the  NOAEL  generally  is  greater  than 
zero  and  has  been  estimated  fo  be  as 
high  as  about  5  percent  (Crump,  1G34- 
Gaylor.  1989).  Concern  has  been 
expressed  that  the  application  of  the 
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RfD  approach  to  all  neurotoxicants  is 
unlikely  to  be  biologically  defensible  in 
light  of  mechanistic  data  (NRC,  1992). 
Several  other  quantitative  risk 
assessment  procedures  have  recently 
emerged  as  alternatives  to  the  RfD 
approach  (Kimmel  and  Gaylor,  1988). 

Quantitative  risk  assessment  may  be 
defined  as  a  data-based  process  that 
uses  dose-response  information  and 
measurements  of  human  exposure  to 
arrive  at  estimates  of  risk.  Assumptions 
are  required  to  extrapolate  results  from 
high  to  low  doses,  to  extrapolate  from 
animal  results  to  humans,  and  to 
extrapolate  across  different  routes  and 
durations  of  exposiufl. 

In  a  step  toward  quantitative  risk 
assessment.  Crump  (1984)  suggested  the 
use  of  ahenchmark  dose  defined  as  "a 
statistical  lower  confidence  limit 
corresponding  to  a  small  increase  in 
effect  over  the  background  level."  The 
benchmark  dose  is  determined  with  a 
mathematical  model  and  is  less  affected 
by  the  particular  shape  of  the  dose- 
response  curve.  Although  the 
benchmark  approach  avoids  several 
problems  inherent  in  the  RfD  approach 
(e.g.,  lack  of  precision  in  defining  the 
LOAEL;  Kimmel.  1990),  the  same  final 
step  of  dividing  by  arbitrary  safety 
factors  is  obligatory. 

Another  approach  to  quantitative  risk 
assessment  is  the  statistical  or  curve- 
fitting  approach.  If  quantal  information 
concerning  the  proportion  of  response  at 
a  given  dose  is  available  but 
mechanistic  information  is  lacking, 
statistical  models  can  be  used  to  fit 
population  data  (Wyzga,  1990).  This 
approach  has  been  used  to  fit  various 
models  to  data  of  lead  toxicity.  The  data 
were  sufficient  to  allow  discrimination 
of  several  models  in  terms  of  goodness 
of  fit;  the  nerve-conduction  velocity 
data  from  children  exposed  to 
environmental  lead  as  a  function  of 
blood  lead  concentration  fit  a  "hockey- 
stick"  type  dose-response  curve  rnthor 
than  a  logistic  or  quadratic  modol 
(Schwartz  et  al.,  1988).  These  statistical 
approaches  not  only  provide  a  method 
to  extrapolate  data  to  lower  exposure 
conditions  but  also  can  provide 
circumstantial  evidence  to  support  a 
proposed  mechanism  of  action. 

Tne  development  of  quantitative  risk 
assessment  approaches  depends,  in  part, 
on  the  availability  of  information  on  the 
mechanism  of  action  and 
pharmacokinetics  of  the  agent  in 
question.  In  the  development  of  a 
biologically  based,  dose-rcsponsc  model 
for  MDMA  neurotoxicity,  Slikker  and 
Gaylor  (1990)  considered  several  factors, 
including  the  pharmacokinetics  of  the 
parent  chemical,  the  target  tissue 
concentrations  of  the  parent  chemical  or 


its  bioactivated  proximate  toxicant,  the 
uptaie  kinetics  of  the  parent  chemical 
or  metabolite  into  the  target  cell  and 
membrane  interactions,  and  the 
interaction  of  the  chemical  or  metabolite 
with  presumed  receptor  site(s).  Because 
these  theoretical  factors  contain  a 
saturable  step  due  to  limited  amounts  of 
required  enzyme,  reuptake,  or  receptor 
site(^,  a  nonlinear,  saturable  dose- 
respdnse  curve  was  predicted.  In  this 
case  of  neurochemical  effects  of  MDMA 
in  the  rodent,  saturation  mechanisms 
were  hypothesized  and  indeed 
saturation  curves  provided  relatively 
good  fits  to  the  experimental  results. 
The  conclusion  was  that  use  of  dose- 
response  models  based  on  plausible 
biological  mechanisms  provide  more 
validity  to  prediction  than  purely 
empirical  models.  Concomitant  with 
attempts  to  develop  quantitative  risk 
assessment  procedures,  it  is  imperative 
that  regulatory  policy  or  risk 
management  procedures  also  be 
developed  to  u.se  appropriately  the  type 
of  data  generated  by  quantitative  risk 
assessment.  However,  until  alternative 
risk  assessment  procedures  have  been 
validated,  the  available  RfD  approach 
with  its  limitations  will  most  likely 
continue  to  be  used. 

5.3.  Generic  Assumptions  and 
Unc&iainty  Reduction 

The  purpose  of  risk  assessment  is  to 
determine  the  risk  associated  with 
human  exposure  to  a  hazard.  The 
quality  of  the  data  from  toxicological 
studies  differs.  In  the  case  of  therapeutic 
products  where  human  effects 
information  is  available,  risk 
assessments  rely  primarily  on  the  result 
of  controlled  clinical  trials.  Even  when 
clinical  trial  data  are  available,  however, 
conducting  a  risk  assessment  is 
complicated  by  many  uncertainties.  In 
the  face  of  these  uncertainties, 
conservative  assumptions  arc  usually 
mada  at  several  steps  in  the  risk 
assessment  process.  For  example,  unless 
adequate  clinical  data  are  available,  the 
most  sensitive  experimental  species  is 
freqi^'ntly  used.  While  conservative 
assumptions  may  lead  to  a  risk 
assessment  that  adequately  protects  the 
human  population,  this  may  result  in  an 
incroosed  financial  burden  on  the  public 
(e.g..  manufacturing  costs  or  loss  of 
jobs);  even  then  it  is  impossible  to  be 
certain  that  the  total  population  will  be 
protocted.  Conversely,  errors  leading  to 
allowable  exposure  levels  that  arc  too 
high  reduce  the  safety  margin  for  human 
health  and  increase  health  care  costs. 
Thus,  there  are  compelling  public 
health  and  economic  reasons  to  obtain 
more  precise  risk  assessments;  all 
assumptions  cannot  be  completely 


eliminated,  but  the  degree  of 
uncertainty  associated  with  certain 
specific  assumptions  can  at  least  be 
reduced  (Sheehan  et  al.,  1989). 

Risk  assessment  for  neurotoxicity 
shares  many  common  features  with 
other  noncancer  toxicities  such  as 
developmental  toxicity  and 
immunotoxicity.  As  such,  there  are 
several  generic  assumptions  that  apply 
to  all  traditional,  noncancer  endpoint 
risk  assessment  procedures  (Table  5-1). 

Table  5-1  .—General  Assumptions 
That  Underlie  Traditional  Risk 
Assessments  «•'> 


1  .•  A  threshold  dose  exists  for  noncancef 
endpolnts. 

2.  NOAEL/LOAEL  uncertainty-  or  safety-fac- 
tor approaches  are  reasonable. 

3.  Variability  in  the  toxic  response  to  the 
chemical  exposure  is  not  due  to  a  hetero- 
geneous population  response. 

4.  Average  dose  or  total  dose  Is  a  reason- 
able measure  of  exposure  when  doses  are 
not  equivalent  in  time,  rate,  or  route  of  ad- 
ministration and  the  average  (or  total)  dose 
is  proportional  to  adverse  effect. 

5.  Structure-activity  correlations  can  be  used 
to  predict  human  toxicity. 

6.  The  mechanism  of  action  is  the  same  at 
all  doses  for  all  species. 

a  This  is  not  intended  to  be  an  exhaustive 
list, 
b  Modified  from  Sheehan  etal.,  1989. 

One  approach  to  reducing  some  of  the 
uncertainties  is  to  critically  define  and 
examine  the  assumptions  made  in  the 
risk  assessment  process.  Several  of  the 
more  generic  of  these  assumptions  are 
listed  in  Table  5-1.  Despite  their 
diversity,  these  assumptions  share  the 
attribute  of  being  partially  replaceable 
by  factual  information.  If,  for  example, 
the  assumption'of  100  percent 
absorption  of  a  toxicant  from  a 
contaminated  f  aod  source  is  replaced  by 
data  demonstrating  that  90  percent  of 
the  toxicant  is  not  biologically  available 
under  human  exposure  conditions,  then 
a  revised  risk  assessment  could  alUnv  a 
10-fold  greater  exposure  from  that 
source;  i.e.,  the  former  risk  assessment 
was  too  conservative  by  a  factor  of  10. 
As  another  e.xample,  many  risk 
assessments  employ  data  from  two 
species. 

If  experimental  animals  and  humans 
absorb  or  metabolize  the  same  fraction 
of  a  dose,  the  potency  estimate  would 
not  change  when  extrapolating  from 
animals  to  humans.  Therefore,  it  is 
necessary  to  have  information  on  both 
human  and  animal  rates  before  changes 
in  potency  estimates  are  made.  If  a 
toxicant  acts  via  a  reactive  intermediate 
and  humans  produce  lO-fold  more  of 
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the  mtermediate  than  either  of  the  test 
species  under  similar  conditioris,  then 
allowable  human  exposure  should  be 
decreased  10-fold  (i.e.,  the  allowable 
exposure  levels  are  10- fold  too  high)  or 
an  increased  danger  to  human  health 
exists.  These  findings  could  then 
replace  the  "most  sensitive  species" 
principle  with  facts  concerning  relevant 
human  exposure  and  susceptibility.  In 
these  examples,  the  identification  of  the 
assumption  helps  define  research  needs 
or  knowledge  gaps  (Sheehan  et  al.. 
1989). 

In  general,  the  knowledge  gaps  are 
many  and  complex,  but  some  can  be 
filled  with  practical  solutions.  The 
combination  of  ample  dose-response 
data  and  a  quantitative  risk  assessment 
process  can  eliminate  assumptions  1 
(existence  of  a  threshold)  and  2 
(reasonableness  of  safety  factors)  of  the 
six  generic  assumptions  (Table  5-1). 
The  uncertainty  of  assumption  4 
(exposure  comparisons)  could  be  at  least 
reduced  with  the  proper  application  of 
appropriate  pharmacokinetic  data. 
Likewise,  the  uncertainty  of  generic 
assumption  3  (variability  of 
heterogeneous  populations)  can 
theoretically  be  reduced  with  the  use  of 
biomarkers  of  exposure  and  biomarkers 
of  effect,  to  more  accurately  define  the 
relationship  between  exposure  and 
biological  effect  in  a  large  population. 

Many  assumptions  remain,  however, 
and  uncertainty  reduction  by  fillins 
knowledge  gaps  will  ultimalelv  require 
greater  understanding  of  bio;oi;ical 
mechanisms  underlying  ncuro'toxicity. 
A  single  risk  assessment  mode!  may  not 
be  adequate  for  all  conditions  of 
exposure,  for  all  endpoints.  or  for  all 
agents.  Risk  assessment  models  of  the 
future  may  well  inclodo  biomarkers  of 
both  effect  and  exposure  as  well  as 
biologically  based  mechanistic 
considerations  derived  from  bo;!i 
epidemiologic  and  experimental  test     . 
system  fiala. 

G.  General  Summary 

It  is  now  generally  accepted  tiiat  some 
chemicals,  including  industrial  agents, 
pesticides,  therapeutic  agents,  driics  of 
abuse,  food-related  chemicals,  and 
cosmetic  ingredients,  can  have  adve.-se 
effects  on  the  structure  and  fun-  lion  of 
the  nervous  sybtem.  It  h^is  nM-rntly  been 
proposed  that  exposure  to 
ncurotnxicants  might  also  be  asso'  ialcd 
with  Parkinsonism  and  .Mzheimer's 
disease.  Several  Federal  agencies  have 
initiated  research  programs  in 
neurotuxicology,  de\  eloped 
ncurotoxicology  testing  guidelines,  and 
used  neurotoxic  endpuints  to  regulate 
chemicals  in  the  environment  and 
workplace. 


The  scientific  basis  for  identifying 
and  characterizing  chemical-induced 
neurotoxicity  has  advanced  rapidly 
during  the  last  several  years.  The 
manifestation  of  neurotoxicity  depends 
on  the  relationship  between  exposure 
(applied  dose)  and  the  dose  at  the  site 
of  toxic  action  (delivered  or  target  dose) 
and  response.  Chemical-induced 
changes  in  the  structure  or  function  of 
the  ner\'ous  system  at  the  cellular  or 
molecular  level  can  be  observed  as 
alterations  in  sensorv,  motor,  or 
cognitive  function  at  the  level  of  the 
whole  organism.  Several  important 
features  about  the  ner^-ous  svstem  make 
it  particularly  vulnerable  to  "chemical 
insuh,  including  differential 
susceptibilities  at  different  stages  of 
maturation,  the  presence  of  blood  brain 
and  ner\-e  barriers  that  may  be  the  target 
of  toxic  action,  high  metabolic  rate,  and 
limited  regenerative  capabilitv 
following  damage. 

Methods  devised  to  detect  and 
quantify  agent-induced  changes  in 
nervous  system  function  in  humans 
include  clinical  evaluations  and 
neurotoxicity  testing  methods  such  as 
neurobehavioral,  neurophysiolo^ical, 
neurochemical,  im.aging,  and  self- 
reporting  procedures.  Fxperimcntal 
approaches  u.sed  in  human 
neurotoxicology  inrlnde 
epidennological  .st..,.'i.>s  and,  tt)  a 
limited  extent,  human  laboratory 
exposure  studies.  There  are  several 
important  unresolved  issues  in  human 
neurotoxicology.  including  the 
development  of  commonlv  accepted  risk 
assessment  criteria  and  animal-t(;- 
human  exirapolatinn. 

It  is  generally  assumed  that  if  ]ih\sical 
or  chemical-induced  neurotoxii.itvis 
observed  in  animal  models,  thfjii  ' 
nourofoxiv.ity  wVA  he  produced  in 
humans.  Considerable  research  h-.-.i  b(^en 
performed  to  demonstrate  the  \  ahdify  of 
many  animal  models  in  an  experimental 
context  and  to  show  predictive  validity. 
Methods  in  animal  nt'iirotoxicoJngv  are 
frequently  usini  in  a  tier-testing 
f.'-amewcrk  wiUi  simpler,  more  cost- 
cffectivo  tests  to  screen  or  identifv 
neurotoxic  po!e!ifi;d.  In  hazard 
identification,  the  presence  of      • 
neurotoxicity  at  the  first  tier  is  used  to 
make  decisions  aboc!  hubseqnont 
development  of  a  cliemical  or  about  the 
n.^ed  to  conduct  additional  experiments 
to  define  the  level  at  whii.h 
neurotoxicity  will  bo  observed.  A 
number  of  methods  have  been  devised 
for  studies  in  animal  netirotoxi; nlogy, 
incliidii^g  neurobehavioral. 
ncurop.'iy.siologic.i!.  neurochemic  al.  and 
ncuroaiiatumical  techniques,  h  is 
known  that  the  neuroendocrine  system 
may  be  .iffected  ndverselv  bv 


neurotoxicants  and  that  there  are 
populations  that  are  differentially 
vulnerable  to  neurotoxic  agents. 
Considerable  research  is  in  progress  to 
employ  structure-activity  relationships 
to  predict  neurotoxicity  and  newly 
developed  in  vitro  procedures  are  be,ng 
used  to  augment  or  complement 
currently  existing  in  vivo  approach'^?. 

Principles  of  risk  assessment  for 
neurotoxicity  are  evolving  rapidly  At 
die  present  time,  neurotoxicity  ri<k 
assessment  is  generally  Hmited  to 
qualitative  hazard  identification. 
Neurotoxicological  risk  assessments 
have  been  generally  based  on  a  no 
observed  adverse  effect  level  and 
uncertainty  factors.  As  with  other 
noncancer  endpoints,  there  is  a  ne-d  to 
consider  more  information  about  the 
shape  of  the  dose-response  curve  anA 
mechanisms  of  effect  in  quantitative 
neurotoxicology  risk  assessment. 
Research  is  needed  to  develop  dc^e- 
response  models  that  incorporate 
biologic  infonnation  and  mechani^•.;(: 
hypotheses  mto  quantitative 
extrapolation  of  dose-rcsnonse 
relationships  across  species  and  iv  :.) 
high  to  low  dose  exposures. 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8CFaParts242and287 

pNS  No.  1442-02;  AG  ORDER  1907-94] 

R1N1115-AC83 

Enhancing  the  Enforcement  Authority 
of  Immigration  Officers 

agency:  Immigration  and  Naturalization 
Service.  Justice. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
changes  to  Immigration  and 
Naturalization  Service  (Service) 
procedures  that  relate  to  carrying 
firearms,  expanding  the  arrest  and 
service  of  process  authority  of 
immigration  officers  beyond  matters 
involving  violations  of  the  immigration 
laws,  and  requiring  that  every  alien 
fourteen  years  of  age  or  older,  against 
whom  deportation  proceedings  are 
commenced,  shall  be  fingerprinted  and 
photographed  and  that  such  fingerprints 
and  photographs  shall  be  made 
available  to  other  law  enforcement 
agencies  upon  request.  This  rule  also 
codifies  existing  poUcy  guidelines 
regarding  the  authority  of  inmiigration 
officers  under  the  direction  and  control 
of  the  Attorney  General  to  arrest 
persons,  carry  firearms,  serve  process, 
and  perform  other  related  enforcement 
functions.  The  final  rule  affairs  both 
existing-and  newly-developed  policies 
and  ensures  the  consistent  application 
of  these  policies  by  all  immigration 
officers  involved  in  the  enforcement  of 
the  immigration  laws. 
EFFECTIVE  DATE:  August  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  E.  Sheehan,  Special  Assistant, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  7246, 
Washington,  DC  20536,  telephone  (202) 
514-3032. 

SUPPLEMENTARY  INFORMATION:  On 
October  14, 1992,  at  57  FR  47011- 
47020,  the  Attorney  General  published 
a  proposed  rule  to  implement  section 
503  of  the  Immigration  Act  of  1990 
(IMMACT),  Public  Law  No.  101-649  (8 
U.S.C.  1357).  and  requested  comments 
from  interested  parties  by  November  30, 
1992.  Section  503(a)  of  IMMACT 
amended  section  287  of  the  Immigration 
and  Nationality  Act  (Act).  Section 
503(a)  authorizes  immigration  officers. 
when  performing  duties  relating  to  the 
enforcement  of  the  immigration  laws 
and  when  authorized  under  regulations 
prescribed  by  the  Attorney  General,  to 
arrest  without  a  warrant  any  person 
likely  to  flee  before  a  warrant  can  be 


obtained,  for  any  offense  against  the 
United  States  committed  in  the  officer's 
presence  or  for  any  felony  cognizable 
under  the  laws  of  the  United  States  if 
the  officer  has  reasonable  grounds  to 
believe  the  person  to  be  arrested  has 
committed  or  is  committing  such  a 
felony.  Section  503(a)  of  IMMACT  also 
authorizes  immigration  officers,  under 
regulations  prescribed  by  the  Attorney 
General,  to  carry  firearms  and  to  execute 
and  serve  any  orders,  warrants, 
subpoenas,  summonses,  or  other  process 
issued  under  the  authority  of  the  United 
States. 

Section  503(b)  of  IMMACT  requires 
fingerprinting  and  photographing  of  any 
alien  fourteen  years  of  age  or  older 
against  whom  deportation  proceedings 
have  been  commenced  under  section 
242  of  the  Act,  and  dictates  that  such 
fingerprints  be  made  available  to  law 
enforcement  agencies  upon  request. 
Finally,  section  503(a)  of  IMMACT 
requires,  as  a  condition  of  immigration 
officers'  authority  to  make  warrantless 
arrests  under  amended  section 
287(a)(5)(B)  for  felonies,  the  Attorney 
General  to  publish  final  regulations  that 
define  the  categories  of  immigration 
officers  who  may  use  force,  including 
deadly  force,  and  the  circumstances 
under  which  such  force  may  be  used; 
establish  standards  with  respect  to 
enforcement  activities  of  the  Service; 
require  that  no  immigration  officer  be 
authorized  to  make  arrests  under  section 
287(a)(5)(B)  of  the  Act  unless  that  officer 
has  been  certified  as  having  completed 
a  training  program  covering  such  arrests 
and  standards  and  establish  an 
expedited  internal  review  process  for 
violations  of  such  standards. 

The  proposed  rule  set  forth 
regulations  implementing  these 
provisions  of  section  503  of  IMMACT.  A 
total  of  235  comments  were  received, 
reviewed,  and  considered  in  writing  this 
final  rule. 

General  Issues 

Five  commenters  stated  that  the 
proposed  rule  failed  to  comply  with 
section  4(b)  of  E.O.  12291  as  it  relates 
to  the  comments  of  persons  directly 
affected  by  the  rule,  and  sections  2(a) 
and  2(b)(2)  of  E.O.  12778  as  they  relate 
to  adherence  to  certain  requirements  in  ' 
promulgating  new  regulations  and 
reviewing  existing  regulations. 

Many  of  the  provisions  of  E.O.  12291 
pertain  only  to  major  rules.  In  the 
proposed  rule,  the  Attorney  General 
stated  that  this  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.O.  12291.  Therefore,  section  4(b)  of 
that  Executive  Order  is  inapplicable! 
With  regard  to  E.O.  12778,  the  Office  of 
Management  and  Budget  (OMB)  issued 


a  Memorandum  for  Agency  Regulatory 
Contacts  dated  January  9. 1992.  stating 
that  there  are  two  ways  that  an  agency 
may  certify  compliance  to  OMB  as  part 
of  the  regulatory  review  process.  An 
agency  may  attach  a  certification  of 
compliance  with  E.O.  12778  to  Standard 
Form  83  signed  by  an  attorney,  or  an 
agency  may  insert  a  statement  of  such 
certification  in  the  preamble  to  the  draft 
rule  itself.  The  Department  of  Justice 
(Department),  following  review  of  the 
rule  in  light  of  E.O.  12778  and  in 
compliance  with  that  Executive  Order, 
attached  a  certification  of  compliance. 
Accordingly,  the  Department  and  the 
Service  believe  that  the  requirements  of 
E.O.  12291  (which  was  superseded  by 
E.O.  12866  on  September  30, 1993). 
12866,  and  12778  have  been  met. 

One  commenter  stated  that  the 
proposed  rule  may  be  in  violation  of  the 
Service's  contract  with  its  collective 
bargaining  xmit  because  the  required 
negotiations  have  not  occiured 
regarding  those  aspects  of  the  rule  that 
constitute  substantive  changes  in 
conditions  of  employment  affecting  the 
bargaining  unit.  During  development  of 
the  final  rule,  negotiations  occurred 
with  both  the  National  Immigration  and 
Naturalization  Service  Council  and  the 
National  Border  Patrol  Council. 

One  commenter  asserted  that  the 
existing  Service  Firearms  PoUcy  could 
not  be  changed  because  it  constituted  an 
agreement  with  the  employee  unions. 
The  Service  disagrees  because  there  is 
no  agreement  between  it  and  the 
employee  unions  regarding  the  existing 
Service  Firearms  Policy. 

One  commenter  pointed  out  that  the 
proposed  rule  failed  to  indicate  whether 
the  regulations  would  preempt  state  or 
local  laws  regarding  peace  officer  status. 
The  regulations  implement  new 
statutory  authorities  pertaining  to 
arrests  and  service  of  process  for  federal 
m.itters  and  would  not  affect  current 
practices  with  states.  State  law  may 
provide  immigration  officers  with  peace 
officer  status  that  would  also  provide 
the  authority  to  make  arrests  for  state, 
law  violations.  However,  unless 
specifically  authorized  as  a  peace  officer 
under  state  law,  an  immigration  officer's 
authority  to  enforce  the  state  statute  is 
that  of  an  ordinary  citizen.  The 
limitations  and  liabilities  associated 
with  such  action  are  defined  in  state 
law. 

One  commenter  stated  that  the 
proposed  regulations  appeared  to 
conflict  with  sections  101(a)(18)  and- 
235  of  the  Act  as  they  relate  to  the 
definition  of  "immigration  officer"  and 
an  immigration  officer's  authority  to 
administer  oaths,  take  and  consider 
evidence,  and  require  by  subpoena  the 
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attendance  and  testimony  of  witnesses 
and  production  of  documents.  The 
Service  disagrees.  Section  10l(a)(18)  of 
the  Act  authorizes  the  Attorney  General 
to  designate,  individually  or  by 
regulation,  any  employee  or  class  of 
employees  to  perform  the  functions  of 
an  immigration  officer  specified  by  the 
Act  or  any  section  thereof  In  the 
proposed  regulations,  the  Attorney 
General  accomplished  this  by 
designating  those  categories  of 
immigration  officers  authorized  to 
perform  the  functions  of  sections  242 
and  287  of  the  Act.  The  commenter 
stated  incorrectly  that  §  287.5(a)  of  the 
proposed  rule  required  certain 
immigration  officers  to  obtain 
individual  or  class  designation  in  order 
to  be  authorized  to  interrogate  and 
administer  oaths.  The  proposed  rule  in 
§  287.5(a)  allowed  any  immigration 
officer  as  defined  in  8  CFR  103.1(q)  to 
interrogate  and  administer  oaths.  With 
regard  to  subpoenas,  the  proposed  rule 
made  no  changes  to  the  current 
regulations  in  §  287.4  pertaining  to  the 
subpoena  process. 

A  number  of  commenfers  criticized 
the  proposed  rule  for  not  providing  a 
sufficient  statement  of  the  legislative 
history  of  section  503  of  IMMACT  in  the 
Summary  section.  An  adequate 
description  of  the  requirements  of 
section  503  was  provided  by  the  notice 
of  proposed  rulemaking  in  the 
Supplementary  Information  section  of 
the  rule  in  accordance  with  the  Federal 
Register's  document  drafting 
requirements. 

One  commenter  recommended  that 
the  effective  date  of  the  final  rule  for 
other  than  permanent  full-time  (OTP) 
immigration  inspectors  be  extended  to 
two  years  fi-om  date  of  publication  in 
the  Federal  Register  is  order  to  have 
sufficient  time  to  provide  both  basic 
immigration  law  enforcement  training 
and  training  in  the  new  enforcement 
standards.  Such  an  extension  is 
impracticable  as  many  permanent  full- 
time  immigration  officers  w-ill  also  need 
to  receive  both  basic  immigration  law 
enforcement  trainingand  training  in  the 
new  enforcement  standards.  It  would  be 
inappropriate  to  allow  the  OTP 
immigration  officers  to  take  more  time 
in  meeting  the  training  timetable  than 
the  permanentiuU-time  employees 
because  this  would  result  in  having  OTP 
immigration  inspectors  operating  under 
the  old  regulations  while  working  side 
by  side  with  permanent  full-time 
immigration  inspectors  recently  trained 
in,  and  operating  under,  the  new 
regulations.  This  situation  would  not 
only  promote  procedural 
inconsistencies  and  confusion,  but  also 
subject  the  public  to  two  different 
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regulatory  standards  at  ports  of  entry. 
The  Attorney  General  has  delayed 
implementation  of  the  final  rule  to  one 
year  from  date  of  publication  in  order  to 
ensure  training  of  approximately  10,000 
immigration  officers  in  the  new 
enforcement  authorities  and  standards. 
The  Attorney  General  recognizes  the 
difficulties  inherent  in  meeting  this 
rigorous  training  schedule.  However, 
she  is  committed  to  ensuring  a 
consistent  and  unified  implementation 
approach  nationwide  that  only  one 
delayed  implementation  date  can 
provide. 

Policy  Issues 

Sections  242.2  and  287.7— 
Apprehension,  Custody,  and  Detention 
and  Retainer  Provisions 

One  commenter  stated  that  the 
proposed  rule  was  contradictory  by 
requiring  that  an  immigration  officer 
successfully  complete  basic  immigration 
law  enforcement  training  in  order  to  be 
authorized  to  issue  a  detainer  in 
§§  242.2(a)  and  287.7(a),  yet  not 
requiring  the  successful  completion  of 
basic  immigration  law  enforcement 
training  in  order  to  be  authorized  to 
issue  an  order  to  show  cause  in 
§  242.1(a)  or  a  warrant  of  arrest  in 
§ 242.2(c).  A  detainer  is  the  mechanism 
by  which  the  Service  requests  that  the 
detaining  agency  notify  the  Ser\  ice  of 
the  date,  time,  or  place  of  release  of  an 
alien  who  has  been  arrested  or 
convicted  under  federal,  state,  or  local 
law.  The  Service  agrees  with  the 
commenter  that  the  standards  for 
issuance  of  a  detainer  are  no  greater 
than  those  for  issuance  of  an  order  to 
show  cause  and  a  warrant  of  arrest  for 
immigration  violations.  The  final  rule 
deletes  the  requirement  of  successful 
completion  of  basic  immigration  law 
enforcement  training  for  authorization 
to  issue  detainers.  Training  in 
immigration  law  and  procedure  is 
necessary  to  issue  detainers,  but  training 
as  a  law  enforcement  officer  is  not 
needed  to  effectively  conduct  this 
portion  of  the  immigration  process.  This 
does  not  eliminate  the  immigration 
officer's  responsibility  to  ensure  that 
detainers  are  issued  only  to  aliens  who 
are  amenable  to  exclusion  or 
deportation  proceedings. 

Two  commenters  stated  that  the 
authority  to  issue  a  warrant  of  arrest  in 
§  242.2(c)  should  include  the  authority 
to  serve  the  warrant  of  arrest  in 
§  287.5(e)(2).  The  Service  disagrees. 
Issuance  of  a  warrant  of  arrest  entails 
signature  by  an  authorized  immigration 
officer,  while  service  of  tlie  warrant 
entails  a  step-by-step  process  requiring 
training  and  proficiency  in  service  of 


process  procedures.  The  two  authorities 
are  separate  and  distinct  processes. 

Section  287.1— Definitions 

One  commenter  urged  the  inclusion 
of  the  Other  Than  Permanent  Full-Timp 
(OTP)  immigration  Inspector  Basic 
Training  Course  in  the  definition  of 
"basic  immigration  law  enforcement 
training"  in  §  287.1(g).  The  Service 
agrees  and  this  section  has  been 
amended  accordingly.  However,  an  OTP 
immigration  inspector  will  not  be 
authorized  to  make  arrests  for  federal 
offenses  under  section  287(a)(5)  (A)  and 
(B)  of  the  Act  until  such  time  as  he  or 
she  converts  status  to  permanent  full- 
time  and  successfully  completes 
training  applicable  to  that  position. 

Four  commenters  urged  the  Service  to 
expand  the  definition  of  "basic 
immigration  law  enforcement  training 
in  §  287.1(g)  to  include  prior  law 
enforcement  experience  or  training  with 
other  federal,  state,  or  local  agencies  as 
well  as  lengthy  Ser\'ice  experience  or 
other  miscellaneous  Service  training 
courses  apart  fi^m  the  basic  training 
courses.  The  Service  acknowledges  ihet 
successful  completion  of  one  or  more 
training  courses  presented  by  the 
Federal  Government  or  a  state-certified 
program  may  be  substantially  equivsleni 
to  basic  immigration  law  enforcement 
training.  The  final  rule  provides  a 
mechanism  for  considering  other 
training  by  expanding  the  definition  of 
"basic  immigration  law  enforcement 
training"  to  include  training  that  is 
substantially  equivalent  thereto  as 
determined  by  the  Commissioner  with 
the  approval  of  the  Deputy  Attorney 
General.  The  Commissioner's  review  is 
necessary  to  ensure  that  each 
immigration  officer  has  all  the  required 
federal  and,  in  particular,  immigration 
law  enforcement  training.  For  example, 
an  immigration  officer  who  was 
employed  previously  in  another  Ft-dorGJ 
agency  as  a  special  agent,  and  thus  had 
training  in  general  Federal  laws,  would 
still  need  immigration  law  enforcement 
training. 

Sf?cf/ons  287.5  and  287.9— Exerase  of 
Power  by  Immigration  Officers  and 
Criminal  Search  Warrant  and  Firearm^ 
Policies 

Ninety-eight  commenters  expressed 
concern  that  the  proposed  regulations 
precluded  immigration  officers  from 
canying  firearms  in  §§ 287.5(f)  and 
287.9(b),  effecting  arrests  for 
immigration  violations  in  §§  287.5(c) 
(1),  (2),  and  (5),  and  serving  proct^ss  in 
§  287.5(e)  while  off  duty.  The 
commenters  stated  that  it  is  not 
uncommon  for  immigration  officers  o: 
other  federal  law  enforcement  offirr.-s  ; 
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an  off-duty  status  to  receive  telephone 
calls  at  home  from  other  federal,  state, 
or  local  law  enforcement  officers 
requesting  their  immediate  assistance. 
The  commenters  pointed  out  that  only 
§§  287(a)(5)  (A)  and  (B)  of  the  Act. 
regarding  arrest  authority  for  federal 
offenses,  stipulate  that  an  immigration 
officer  must  be  "performing  duties 
relating  to  the  enforcement  of  the 
fmmigration  laws  at  the  time  of  the 
arrest"  and  that  this  language  should 
not  be  included  in  those  sections  of  the 
proposed  rule  regarding  the  other 
enforcement  authorities.  In  drafting  the 
proposed  rule,  the  Service  did  not 
intend  to  impair  an  immigration 
oRicer's  ability  to  place  himself  or 
herself  on  duty  when  necessary  for  the 
purpose  of  enforcing  the  immigration 
laws  of  the  United  States.  To  avoid 
misinterpretation,  the  Service  has 
removed  the  language  "performing 
duties  relating  to  the  enforcement  of  the 
immigration  laws  at  the  time  of  the 
arrest"  from  the  enforcement  authorities 
except  where  required  by  statute.  The 
Service  has  also  removed  the  language 
"In  an  on  duty  status"  from  §  287.9(b). 
Administrative  guidelines  will  be 
developed  to  explain  when  an 
immigration  officer  on  his  or  her  own 
initiative  may  place  himself  or  herself  in 
an  on-duty  status. 

Fifty-two  commenters  objected  to 
establishing  a  separate  process  for 
Service  managers,  including  district 
directors,  deputy  district  directors, 
officers  in  charge,  and  assistant  officers 
in  charge,  to  request  the  Commissioner's 
authoriution  to  exercise  each  of  the 
enforcement  authorities.  The 
commenters  stated  that  this  process 
would  hold  managers  to  a  higher 
standard  than  their  subordinates,  many 
of  whom  are  trainees  still  on  probation, 
who  are  automatically  empowered  to 
exercise  an  authority  if  they  have 
completed  the  requisite  training.  The 
commenters  asserted  that  this  process 
violates  standard  management 
hierarchy,  and  pointed  out  that  the  vast 
majority  of  affected  individuals  are 
career  immigration  officers  who  not 
only  have  completed  basic  immigration 
law  enforcement  training,  but  also  have 
extensive  experience  in  field 
enforcement  operations.  In  fact,  due  to 
the  Service's  limited  enforcement 
resources,  these  managers  participate 
frequently  in  Service  field  enforcement 
operations  or  respond  to  requests  for 
assistance  from  other  law  enforcement 
agencies  when  their  subordinates  are 
out  of  the  office  conducting  field 
operations.  The  commenters  aaserted 
that  managers  in  other  agencies  within 
the  Department,  including  the  Federal 


Bureau  of  Investigation,  are  vested  with 
the  same  powers  and  authorities  as  their 
subordinates,  and  the  Service's 
managers  should  not  be  treated 
differently  if  they  have  undergone  the 
requisite  training. 

The  Service  and  the  Department  agree 
that  a  more  streamlined  process  should 
be  established  for  granting  enforcement 
authorities  to  Service  managers  who  are 
trained  and  who  have  maintained 
qualifications.  The  rationale  behind  the 
proposed  rule's  segregation  of  managers 
was  to  ensure  that  law  enforcement 
authorities  are  granted  only  to  those 
immigration  officers,  regardless  of  rank, 
who  need  the  authorities  and  are  fully 
trained  in  how  to  exercise  them.  To 
acconiplish  this  task  more  expediently 
while  ensuring  the  existence  of  a  well- 
trained  cadre  of  immigration  officers  at 
all  levels  in  the  agency,  the  final  rule 
provides  enforcement  authorities  to 
managers  who  have  successfully 
completed  basic  immigration  law 
enforcement  training  without  creating  a 
separate  authorization  process.  The  final 
rule  also  provides  a  mechanism  for 
empowering  those  managers,  as  well  as 
other  immigration  officers  within  one  of 
the  designated  categories,  who  have  not 
successfully  completed  one  of  the  basic 
immigration  law  enforcement  training 
courses  by  allowing  them  either  to 
attend  one  of  the  basic  immigration  law 
enforcement  training  courses  or  to  seek 
a  determination  from  the  Commissioner, 
with  the  Deputy  Attorney  General's 
appro\'al,  that  they  have  training 
substantially  equivalent  thereto. 

A  number  of  commenters  stated  that 
each  immigration  officer  should  have 
the  power  to  exercise  all  of  the 
enforcement  authorities  as  long  as  each 
such  officer  is  trained  and  certified. 
They  stated  that  the  proposed 
regulations  created  a  rigid  class  system 
wherein  only  certain  categories  of 
immigration  officers  would  be 
authorized  to  exercise  certain 
enforcement  functions  and  that  this 
system  impedes  the  Service's  ability  to 
respond  to  operational  emergencies.  In 
addition,  some  commenters  stated  that 
the  f-nforcement  role  of  immigration  . 
inspectors  at  ports  of  entry  and  the  field 
review  work  and  office  interviews 
conducted  by  immigration  examiners 
necessitate  empowering  both  inspectors 
and  examiners  with  all  of  the 
enforcement  authorities.  The  Service 
and  the  Department  disagree.  In  drafting 
the  proposed  nile,  the  Service  used  the 
Attorney  General's  "Guidelines  for 
Legislation  Involving  Federal  Criminal 
Law  Enforcement  Authority" 
(Guidelines)  dated  June  29, 1984. 
Allhofugh  the  Guidelines  were 
developed  to  guide  federal  agencies  in 


preparing  legislative  proposals 
concerning  fiiture  grants  of  Jaw 
enforcement  authority,  the  Guidelines' 
overriding  policy  is  that  an  officer 
should  be  given  only  the  authorities  that 
the  officer  needs  and  has  been  trained 
to  execute.  The  Guidelines  require  an 
agency  to  extend  grants  of  law 
enforcement  authority  only  to  those 
employees  who  have  graduated  from  an 
accredited  course  of  training  in  the 
exercise  of  that  authority  and  only 
where  a  significant  likelihood  exists 
that,  in  the  course  of  performing  their 
assigned  duties,  the  employees  will 
frequently  encounter  situations  in 
which  it  is  necessary  to  exercise  that 
authority.  Each  category  of  immigration 
officers  has  a  different  mission,  and 
only  those  categories  who  satisfied  the 
Attorney  General's  criteria  were  granted 
one  or  more  of  the  enforcement 
authorities.  In  reviewing  these 
regulations,  consistent  with  the 
Department's  review  of  other 
regulations,  guidelines,  and  policies 
affecting  criminal  law  enforcement 
authority  in  the  Executive  Branch,  the 
Department  believes  that  the  same 
delineation  of  authorities  is  both 
appropriate  and  effective.  The  following 
chart  summarizes  the  categories  of 
immigration  officers  who  are  authorized 
to  exercise  the  principal  enforcement 
authorities. 

Some  commenters  stated  that 
immigration  inspectors  at  ports  of  entry 
need  the  authority  to  execute  arrest 
warrants  for  immigration  violations  to 
conform  with  historical  practices  of  the 
United  States  Attorneys  ofiices.  In  light 
of  existing  practices,  the  Service  and  the 
Department  agree  that  immigration 
inspectors  at  ports  of  entry  do  need  to 
continue  executing  arrest  warrants  for 
both  criminal  and  administrative 
immigration  violations.  However, 
immigration  inspectors  do  not  need  the 
authority  to  execute  arrest  warrants  for 
non-immigration  criminal  violations. 
The  investigation  of  non-immigration 
criminal  offenses  associated  with  the 
authority  to  execute  an  arrest  warrant 
for  non-immigration  violations  is 
beyond  the  scope  of  an  immigration 
inspector's  responsibilities. 
Accordingly,  the  structure  of  §  287.5(e) 
in  the  final  rule  has  been  changed  to 
focus  on  the  distinction  between 
"immigration"  and  "non-immigration" 
offenses,  and  to  grant  authority  to 
immigration  inspectors  to  execute  arrest 
warrants  for  immigration  violations. 

The  revised  language  of  §  287.5(e)  also 
specifies,  as  the  structure  of  the 
proposed  rule  specified,  that  detention 
enforcement  officers  are  authorized  only 
to  execute  warrants  of  arrest  for 
administrative  immigration  violations. 
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not  warrants  for  a  criminal  arrest  thai 
can  be  executed  by  other  officers.  In 
carrying  forward  this  distinction,  the 
Commissioner  is  authorized  to  designate 
additional  officers  (individually  or  as  a 
class)  to  execute  warrants  of  arrest  for 
administrative  immigration  violations, 
while  approval  of  the  Deputy  Attorney 
General  must  be  sought  to  designate 
additional  officers  (individually  or  as  a 
class)  to  execute  criminal  arrest 
warrants.  Finally.  §287. 5(e)(2)(ii)  grants 
authority  to  execute  criminal  warrants 
of  arrest  for  non-immigration  violations 
only  to  border  patrol  agents,  special 
agents,  deportation  officers,  their 
supervisors  and  managers,  and 
immigration  officers  who  need  such 
authority  and  who  have  been  designated 
by  the  Commissioner  with  the  approval 
of  the  Deputy  Attorney  General. 

Several  commenters  questioned  the 
efficacy  of  granting  immigration 
examiners  the  power  to  arrest  for 
immigration  violations  in  §§  287.5(c)  (l) 
and  (2)  yet  not  authorizing  them  to  carry 
firearms  in  §  287.5(f).  Similarly,  other 
commenters  stated  it  was  inappropriate 
to  authorize  detention  enforcement 
officers  to  carry  firearms  yet  preclude 
them  from  effecting  any  arrests.  The 
Service  and  the  Department  disagree. 
The  ability  to  effect  an  arrest  is  not 
conditioned  upon  the  carrying  of  a 
firearm.  Other  federal,  state,  and  local 
law  enforcement  officers'  duties  require 
them  to  make  arrests  without  a  firearm, 
and  they  do  so  without  incident. 
Similarly,  the  potential  need  and  ability 
to  use  deadly  force  to  defend  an  officer 
does  not  imply  a  concomitant  need  for 
arrest  authority.  The  two  authorities  are 
not  necessarily  concomitant.  Detention 
enforcement  officers  do  not  need  arrest 
authority.  Detention  enforcement 
officers'  principal  duties  are  to  transport 
and  guard  detained  individuals  who 
have  already  been  placed  under  arrest. 
They  also  execute  warrants  of  arrest  for 
administrative  immigration  violations. 
In  order  to  clarify  the  detention 
enforcement  officers'  authorities. 
§  287.59(c)(6)  has  been  added  to  the 
final  rule. 

Five  commenters  questioned  whether 
immigration  examiners  and  deportation 
officers  who  perform  inspectional  duties 
at  ports  of  entry  on  an  overtime  basis 
would  be  precluded  fi-om  exercising  the 
enforcement  authorities  granted  to 
immigration  inspectors.  Immigration 
examiners,  including  fi-ee  trade 
examiners,  and  deportation  officers  are 
considered  to  be  immigration  inspectors 
when  in  the  uniform  of  an  immigration 
inspector  and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections, 
provided  all  training  requirements  for 


imrnigration  inspectors  have  been  met. 
To  avoid  misinterpretation,  the  Service 
has  added  language  to  the  rule 
stipulating  that  immigration  examiners 
are  authorized  to  exercise  the  same 
enforcement  authorities  granted  to 
immigration  inspectors  when  they  are  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections. 
Deportation  officers  are  already  listed  as 
authorized  to  exercise  the  same 
enforcement  authorities  granted  to 
immigration  inspectors,  but  §  287.5(b) 
has  been  amended  for  clarification  to 
include  deportation  officers  only  when 
in  the  uniform  of  an  immigration 
inspector  and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections. 

Two  commenters  stated  that  certain 
immigration  officers  stationed  in 
Service  offices  overseas  should  be 
granted  law  enforcement  authority. 
They  also  noted  that  immigration 
officers  stationed  overseas  occasionally 
must  work  on  cases  within  the  United 
States.  The  Service  and  the  Department 
note,  however,  that  immigration  officers 
cannot  exercise  any  of  the  enforcement 
authorities  while  working  in  foreign 
countries.  When  overseas  officers  are 
assigned  to  a  duty  post  within  the 
United  States,  they  assume  the  power  to 
exercise  all  of  the  criminal  and  civil 
enforcement  authorities  assigned  to  the 
applicable  category  of  immigration 
officers,  provided  all  training 
requirements  have  been  met.  For 
example,  a  special  agent  overseas  who 
is  detailed  to  an  assignment  in  the 
United  States  has  all  of  the  enforcement 
authorities  granted  to  special  agents, 
provided  that  the  detailed  special  agent 
has  met  all  training  requirements  for 
special  agents.  However,  overseas 
immigration  officers  do  need  the 
authority  to  interrogate,  administer 
oaths,  and  take  and  consider  evidence. 
Accordingly.  §  287.5(a)  in  the  final  rule 
has  been  amended  to  grant  such  officers 
authority  to  interrogate,  administer 
oaths,  and  take  and  consider  evidence 
in  or  outside  the  United  States. 

One  commenter  stated  that  the 
proposed  rule  in  §  287.8(c)(2)  should  be 
changed  to  remove  the  requirement  that 
the  immigration  officer  must  document, 
on  appropriate  Service  forms,  the  fact 
that  an  arrestee  was  advised  of  his  or 
her  rights.  The  commenter  pointed  out 
that  many  United  States  Attorneys 
accept  advice  of  rights  given  in  the 
presence  of  witnesses  in  lieu  of  a  form. 
The  Service  disagrees.  Immigration 
officers  must  document  advice  of  rights 
on  appropriate  Ser\icp  forms,  consistent 


with  the  practice  of  other  componenl.s 
within  the  Department. 

One  commenter  suggested  that 
proposed  §  287.8(c)(2)  incorrectly  stated 
that  a  person  arrested  and  charged  with 
a  criminal  violation  shall  be  advised  of 
the  appropriate  rights  as  required  bv  law 
at  the  time  of  arrest,  or  as  soon 
thereafter  as  practicable.  The 
commenter  pointed  out  that  current  law 
requires  that  such  warnings  be  provided 
only  prior  to  a  custodial  interrogation. 
The  commenter  further  stated  that  many 
criminal  arrests  are  made  where  the 
arresting  officer  does  not  want  to 
conduct  a  custodial  interrogation  and 
therefore  should  not  be  required  to 
advise  the  person  arrested  of  the 
appropriate  rights.  The  Service  and  Ihi? 
Department  disagree  with  the 
commenter's  interpretation  of  the  rule 
First,  the  rule  states  that  the  person 
arrested  shall  be  advised  of  the 
appropriate  rights  as  required  by  law 
The  law,  including  constitutional 
standards,  determines  when  advice  of 
rights  must  be  provided.  Second,  to  the 
extent  that  the  rule  encourages  a 
uniform  advice  of  rights  at  or  shortly 
after  the  point  of  arrest,  it  serves  as  an 
appropriate  reminder  of  these 
constitutional  standards  and  establishes 
a  practice  that  will  prevent  situations 
where  interrogations  are  wrongfully 
undertaken  without  proper  advice  of 
rights. 

One  commenter  stated  that  the 
definition  of  a  designated  pursuit 
vehicle  in  §  287.8(e)(1)  should  stipulate 
that  the  vehicle  must  be  a  sedan  in  order 
to  conform  to  the  Border  Patrol  Vehicle 
Pursuit  Policy.  The  Service  disagrees. 
Other  enforcement  programs  will  be 
developing  their  own  vehicle  pursuit 
poUcies  that  may  permit  the  use  if 
vehicles  other  than  sedans.  The 
proposed  regulations  authorized  certain 
categories  of  immigration  officers, 
including  special  agents  and 
deportation  officers,  to  initiate  a 
vehicular  pursuit.  In  the  final  rule, 
special  agents  and  deportation  officers 
have  been  removed  fi-om  the  list  until 
such  time  as  the  Investigations  and  the 
Detention  and  Deportation  Programs 
have  developed  their  specific  vehicle 
pursuit  policy,  the  policy  is  approved 
by  the  Commissioner,  and  all  of  the 
special  agents  and/or  deportation 
officers  authorized  to  initiate  vehicuhir 
pursuits  have  undergone  the  requisite 
pursuit  driving  training  and  received 
training  in  the  new  policy. 

Spction  287.10— Expedited  Internal 
Review  Process 

One  commenter  questioned  the 
legitimacy  of  the  Service's  Office  oi 
Interna]  Audit,  starting  that  the  StTvc  .- 
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is  trying  to  create  by  regulation  an  office 
similar  in  function  to  the  Office  of 
Professional  Responsibility,  which  was 
transferred  from  the  Service  to  the 
OfBce  of  the  Inspector  General  of  the 
E)epartment  pursuant  to  section  102(d) 
of  the  Inspector  General  Act 
Amendments  of  1988.  Pub.  L.  No.  100- 
504.  The  Service  and  the  Department 
disagree.  The  Office  of  Internal  Audit 
was  established  in  the  reorganization  of 
the  Service  and  approved  by  the 
Attorney  General  in  April  1991. 
Regulations  have  been  drafted  wherein 
the  Director  of  Internal  Audit  is 
responsible,  in  part,  for  providing  the 
capability  to  investigate  alleged 
misconduct  by  Service  employees  and 
for  coordinating  that  program  with  other 
agencies  within  the  Department.  The 
transfer  of  the  Office  of  Professional 
ResponsibiUty  from  the  Service  to  the 
Office  of  the  inspector  General  neither 
relieved  Service  management  from 
responsibility  for  ensuring  proper 
employee  conduct  nor  precluded 
Service  management  from  exercising  its 
fundamental  management  authorities  to 
identify  and  correct  employee 
misconduct. 

One  commenter  stated  that  the 
proposed  rule  in  §  287.10  was 
insufficiently  specific  because  it  stated 
only  that  allegations  of  misconduct 
would  be  referred  'ipromptly"  and  did 
not:  descrilje  how  the  process  for 
resolution  would  be  expedited;  describe 
the  circumstances  under  which  a 
Service  employee,  against  whom 
allegations  were  made,  might  not  be 
notified  of  the  allegations;  indicate  that 
more  serious  allegations  would  be 
handled  differently  than  less  serious 
ones;  call  for  the  involvement  of 
operational  peers  or  supervisors  in 
resolving  allegations;  and  eliminate 
from  involvement  in  the  process 
management  officials  who  lack  law 
enforcement  experience.  It  is  not 
appropriate  to  incorporate  the  specific 
requirements  for  the  handling  of  alleged 
violations  of  the  enforcement  standards 
into  administrative  rulemaking,  and 
therefore,  no  change  has  been  made  to 
the  final  rule. 

Legal  Sufficiency 

Sixty-nine  advocacy  organizations 
and  individuals  filed  substantially 
similar  or  identical  comments  stating 
.  that  the  regulations  are  legally 
insufficient  to  meet  the  legislative 
mandate  set  forth  by  Congress.  These 
comments  are  generally  summarized 
below  and  followed  by  specific 
comments  and  responses. 

The  commenters  stated  that  the 
regulations  are  legally  insufficient 
because  they  fail  to  comply  with  the 


congressional  mandates:  (1)  to  define 
the  enforcement  authority;  (2)  to 
elaborate  on  the  scope  and  limits  of 
such  authority  and  to  formulate  written 
policies,  directives,  rules,  and 
regulations  to  ensure  the  exercise  of  that 
authority  within  those  limits;  (3)  to 
provicje  training  for  officers  in  how  to 
exercise  the  discretionary  authority 
granted;  and  (4)  to  outline  a  formal 
procedure  for  agency  accountability  to 
thetMBimunity  when  the  authority  has 
been  exercised.  The  commenters  stated 
that  the  regulations  are  insufficiently 
specific  and  detailed  on  each  of  these 
subjects. 

While  the  Service  agrees  with  many  of 
the  suggestions  regarding  appropriate 
law  enforcement  standards  as  consistent 
with  Department  policy  applicable  to  all 
law  enforcement  agencies,  the  Service 
disagrees  that  these  regulations  are 
either  the  appropriate  vehicle  to  specify 
the  detail  of  such  standards,  or  that 
Congress  mandated  such  a  degree  of 
specificity.  The  commenters  effectively 
requested  that  the  Service  and  the 
Department  provide  specific  guidelines 
for  discretionary  decisions  under  other 
legal  {»nstraints  and  sound  judgment, 
detailed  procedures  of  daily  operation, 
and  substantive  training  materials, 
timetables,  and  protocols  that  are 
encompassed  in  enforcement  manuals, 
supervisory  review  procedures,  and 
training  curricula.  For  reasons  discussed 
in  greater  detail  below,  the  Service  will 
not  provide  this  information  and 
guidance  in  regulatory  form;  the 
Department  declines  to  make  an 
exception  to  standing  policies  for  the 
management  of  the  criminal  justice 
system  in  the  Executive  Branch. 

The  suggestions  made  by  these 
comments  are  appropriately  directed  to 
the  functions  of  training  and 
management,  not  administrative 
rulemaking.  The  Service  and  the 
Department  agree  with  many  of  these 
suggestions,  and.  as  noted  below,  have 
either  incorporated  them  into  existing 
training  and  management  guidelines  or 
are  in  the  process  of  doing  so.  A  soction- 
by-section  discussion  of  these 
comments  follows. 

Section  287. 1(g} — Training 

Tha  commenters  criticized  §  287.1(g) 
for  not  providing  sufficient  detail 
regarding  the  substance  of  the  training 
that  must  be  completed  by  Service 
officers  prior  to  assuming  the  new 
cnforcoanent  authority  provided  by 
sectiun  503  of  IMMACT.  The 
commenters  noted  that  neither  the 
course  subjects,  length,  nor  materials  are 
specified,  and  stated  that  the  regulations 
should  at  the  very  least  indicate  how  the 


curriculum  of  existing  Service  training 
programs  will  be  amended. 

The  commenters  also  alleged  that 
"nothing  new"  is  added  by  these 
regulations  because  all  Service  officers 
have  already  completed  one  course  of 
basic  immigration  law  training.  The 
commenters  suggested  that  the 
regulations  should  require  that  Service 
officers  attend  additional  training  before 
assuming  additional  enforcement 
authority.  Finally,  the  commenters 
suggested  that  the  regulations  should 
require  periodic  attendance  by  Service 
officers  at  national  or  local  training 
events  devoted  to  new  legal  standards, 
case  decisions,  and  Service 
interpretations  of  the  law. 

In  response,  the  Service  notes  that 
those  commenters  appear  to  have 
assumed  that  Service  officers  who  have 
previously  completed  a  course  of  basic 
immigration  law  enforcement  training 
will  not  be  required  to  undergo 
additional  training  before  being 
authorized  to  imdertake  the  enhanced 
enforcement  authority  prescribed  in 
section  503.  However,  §  287.5(c)(4)(iii) 
of  the  proposed  rule  specifically  stated 
that  no  immigration  officer  could 
assume  enhanced  arrest  authority  until 
the  Director  of  Training  had  certified 
that  the  immigration  officer  had 
completed  a  training  course 
encompassing  such  arrests  and  the 
standards  for  enforcement  activities 
specified  in  §  287.8  of  the  regulations. 
Virtually  all  affected  officers  will 
receive  additional  training  during  the 
planned  one-year  interval  between  the 
publication  in  the  Federal  Register  of 
this  final  rule  and  its  effective  date.  This 
training  is  currently  being  developed  in 
conjunction  with  other  components  of 
the  Department  to  ensure  that  the 
training  is  consistent  with  existing 
training  on  the  execution  of  law 
enforcement  authorities  and  the 
investigative  and  prosecutorial  policies 
of  the  Department. 

The  Service  agrees  that  existing 
training  courses  in  basic  law 
enforcement  should  be  amended  to 
include  the  training  required  by  section 
503;  these  curricula  are  in  the  process 
of  being  revised.  Furthermore,  the 
Service  agrees  that  officers  should 
receive  training  throughout  their  careers 
regarding  new  statutes,  legal  precedent, 
and  policies  for  enforcement.  Service 
guidelines  and  training  programs  will  be 
continually  updated  to  meet  these 
needs.  Precisely  because  judicial 
precedent  and  the  Department's 
investigative  and  prosecutorial  policies 
are  constantly  evolving,  the  Department 
concludes  that  it  is  not  appropriate  to 
further  specify  in  regulations  the 
curricula  or  frequency  of  training 
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programs.  Moreover,  daily  supervision 
to  ensure  compliance  with  legal 
standaids  enunciated  by  Congress  and 
the  courts  is  generally  more  effective 
and  efficient  than  developing  detailed 
statements  in  the  form  of  regulations 
that  cannot  provide  guidance  in  all 
situations. 

Sections  287.5(a)(1)  and  267.8(b)— 
Power  to  Intenvgate  and  Detain 

The  coramenters  suggested  that  the 
concept  of  a  "show  of  authority"  to 
restrain  the  freedom  of  an  individual  to 
walk  away  under  §  287.8(b)(1)  be 
expanded  to  specifically  include  verbal 
or  psychological  abuse.  The  term  "show 
of  authority"  in  the  proposed  rule  was 
intended  to  emphasize  the  intimidating 
gestures  are  prohibited  during  pre- 
detention  questioning.  However,  the 
Service  has  decided  to  eliminate  the 
term  "show  of  authority"  as  well  as  the 
language  "bymeans  of  "physical  force" 
in  the  final  rule,  thereby  clarifying  that 
any  action  taken  by  an  immigration 
officer  during  pre-detention  questioning 
must  not  lead  the  person  being 
quesUoned  to  believe  that  he  or  she  is 
not  free  to  leave  the  presence  of  the 
officer.  The  Service's  training  program 
will  ensure  that  all  immigration  officers 
have  a  thorough  understanding  of 
proper  procedures  for  conducting  pre- 
detention  questioning. 

The  conuuenters  ako  suggested  that 
S  287.8(b)(2)  be  substantially  amended 
to  include  current  judicial  precedent 
defining  "reasonable  suspicion"  and  the 
general  authority  to  interrogate  and 
dtitain.  Binding  judicial  precedent  such 
as  Brewer  v.  Williams.  430  U.S.  387 
(1977),  is  subject  to  revisJon  in  the 
ongoing  process  of  htigation,  and  would 
not  be  appropriate  to  codify. 

Sections  287.5(c)  and  287.8(c}~Power 
and  Authority  to  Arrest 

The  commenters  generally  stated  that 
the  provisions  in  S§  287.5(c)  and 
2R7.a{c)  do  not  incorporate  the 
■'standard  with  respect  to  enforcement" 
mandated  by  section  503  of  IMMACT. 
The  commenters  suggested  that  the 
regulations  be  amended  to  incorporate 
the  judicial  construction  of  "reason  to 
believe,"  and  to  require  compliance 
with  outstanding  court  orders  regarding 
arrest  and  post-arrest  procedures.  As 
stated  previously,  judicial  precedent 
and  other  policy  standards  are  subjfict  to 
revision  and  are  not  appropriate  to 
codify.  The  Sen/ice  is  cleiuly  bound  by 
such  interpretations,  including  those  set 
forth  in  GersteJnv.  Pugh.  420  U.S.  103 
(1975).  Furthenriore,  the  Service  is 
bound  to  comply  with  outstanding  court 
orders,  and  a  regulatory  provision  to 
that  effect  is  unnecessary.  The 


commenters  also  suggested  that  the 
specific  provisions  of  a  temporary 
settlement  agreement  in  Lopez  v  INS 
No.  CV  78-1912-WMB  (CD.  Cal. 
August  24. 1992),  be  incorporated  into 
the  final  rule.  The  Service  declines  this 
suggestion  for  the  previously  stated 
reasons,  as  well  as  for  the  fact  that 
nothing  in  the  Lopez  case  has  required 
the  Service  to  promulgate  regulations  on 
this  subject. 

One  commenter  criticized  these 
sections  for  permitting  individuals  who 
have  not  fulfilled  the  statutory  training 
requirement  for  enhanced  arrest 
authority  to  he  designated  as  service 
officers  with  arrest  authority.  However, 
all  officers  who  are  designated  to  have ' 
such  authority  must  receive  the 
appropriate  training  pursuant  to 
§§  287.5(c)(4)  (iii)-{iv).  The  commenter 
also  stated  that  §  287.5(c)(5).  in 
specifying  the  authority  for  arrests 
under  section  274  of  the  Act,  failed  to 
distinguish  adequately  between  arrests 
with  and  without  a  warrant.  However, 
this  section  of  the  rule  incorporates  the 
enforcement  standard  regarding  arrests 
set  forth  in  §  287.8(c).  which  includes  a 
rule  requiring  officers  whenever 
possible  to  obtain  a  warrant  prior  to 
arrest.  In  criminal  cases,  pursuant  to 
§  287.5(c)  (2)  and  (3),  the  issuance  of 
such  a  warrant  is  reviewed  by  an 
Assistant  Uiiifed  Slates  Attorney  and  a 
Magistrate  Jud^^e  before  an  arrest  is 
effected. 

Sections  242.2(c)llJ  and  287.5(e)(2}— 
Arrest  Warrants 

The  commenters  stated  that 
§  242.2(c)(1)  should  be  amended  to 
provide  that  an  arrest  warrant  must  be 
obtained  unless  there  is  a  likelihood  of 
the  alien  escaping  before  a  warrant  can 
be  obtained.  This  suggestion  calls  for 
codification  of  the  judicial  precedents 
concerning  exigent  circumstances.  For 
the  reasons  stated  previously,  the 
Department  does  not  deem  it 
appropriate  to  amend  this  rule  to  reflect 
evolving  judicial  standards.  Such 
standards  are  incorporated  into  5>crvice 
training  programs,  enforcement 
guidelines,  and  mjmuals. 

The  commenters  also  suggested  that 
the  rule  should  specify  which  factors 
Service  officers  should  use  to  determine 
the  likelihood  of  escape.  This  is  the  type 
of  discretionary  detail  that  is 
appropriate  in  a  training  course  and 
manual,  but  not  in  a  regulation.  Finally, 
the  commenters  suggested  that  evidence 
obtained  in  violation  of  rules  requiring 
warrants  sJiould  be  suppressed  in  civil 
deportation  he.arings.  The  Department 
declines  to  extend  by  regulation  into 
civil  proceedings  the  exclusionary  rule. 


which  has  heretofore  been  apphed 
exclusively  in  criminal  proceedings. 

Sections  287.5(d)-{e)  and  287.9(a)— 
Searches 

The  commenters  stated  that  tlie  rule 
should  provide  specific  standards 
governing  searches  of  persons  and 
property  at  or  inside  the  border;  strip 
and  body  cavity  searches;  vehicle  stops 
and  searches  of  persons  and  vehicles  at 
or  inside  the  border,  and  searches  of 
private  dwellings  and  lands.  Section 
503  of  IMMACT  does  not  require  such 
specificity  in  enforcement  regulations. 
Moreover,  for  that  reasons  set  forth 
above,  such  standards  will  be 
appropriately  addressed  in  Serxice 
training  programs,  guidelines,  and 
enforcement  manuals. 

Sections  242.2(a)(1)  and  287.7(a)(1)— 
Detainers 

The  commenters  stated  that  the 
authority  for  issuance  of  detainers  in 
§§  242.2(a)(1)  and  287.7(a)(1)  of  the 
proposed  rule  was  overly  broad  because 
the  authority  to  issue  detainers  is 
limited  by  section  287(d)  of  the  Act  to 
persons  arrested  for  controlled 
substances  offenses.  This  comment 
overiooked  the  general  authority  of  Uia 
Service  to  detain  any  individual  subject 
to  exclusion  or  deportation  proceedings 
See8  U.S.C  1225(h).  1252(a)(1).  The 
detamer  authority  of  these  sections  of 
the  proposed  rule  were  promulgated 
pursuant  to  this  general  authority.  The 
statutor\-  provision  cited  by  the 
commenters  places  special  requirements 
on  the  Service  regarding  the  detention 
of  individuals  arrested  for  controlled 
substance  offenses,  but  does  not  delimit 
the  general  detainer  authority  of  thf 
Service. 

SecUon  287.8ldh-\'ehicle 
Transportation 

The  commenters  suggested  that  the 
Service  install  seat  belts  in  ali  vehicles 
transporting  people.  Current  regulations 
under  which  ali  motor  vehicles,  except 
buses,  are  manufactured  require  tiip 
factory  installation  of  seat  behs.  While 
the  Service  strongly  agrees  with  the 
substance  of  the  suggestion,  it  would  be 
inappropriate  to  include  any  additional 
requirements  within  an  administrative 
rule.  The  reference  to  scat  belts  has  been 
deleted  in  the  final  rule  because  the 
standard  governing  the  use  of  seat  belts 
will  be  thoroughly  addressed  in  Service 
training  programs,  guidelinp.s.  and 
enforcement  manuals. 

Section  287.8(e)— Vehicular  Pursuits 

The  commenters  stated  that  the. 
provisions  of  this  secdon  provided 
inadequate  protectiorf  to  pubhc  safety    • 
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from  accidental  injury  and  death 
resulting  from  collisions  following  high- 
speed vehicular  pursuits.  The 
commenters  suggested  that  the  rule 
provide  that  a  vehicular  pursuit  may  not 
be  initiated  "when  there  is  imminent 
danger  to  the  Ufe  and  safety  of  innocent 
third  parties."  In  response  to  a  number 
of  publicized  incidents,  the  Service 
revised  its  guidelines  and  procedures 
governing  vehicular  pursuits.  However. 
it  would  be  inappropriate  for  the 
Department  to  codi^'  the  standard 
suggested  by  these  commenters  in  the 
final  rule.  The  standard  is  both  unduly 
restrictive  and  underinclusive.  Actual 
operating  standards  for  Service  officers 
.  must  permit  greater  discretion  and  also 
specify  in  greater  detail  the  criteria  that 
should  be  considered  in  deciding 
whether  to  undertake  a  pursuit. 

The  commenter  also  suggested  that 
officers  should  be  required  to 
successfully  complete  a  separate  course 
in  vehicle  pursuit  prior  to  having 
authority  under  this  section.  The 
Department  agrees  that  only  those 
officers  specifically  trained  in  pursuit 
techniques  should  be  authorized  to 
undertake  a  vehicular  pursuit.  The  only 
such  officers  at  present  who  have 
received  such  training  are  border  patrol 
agents.  Accordingly,  this  section  has 
been  amended  to  delete  the  designations 
of  special  agents  and  deportation 
officers. 

Section  287.8(f)— Site  Inspections 

The  commenters  stated  that  this 
section  was  legally  insufficient  and 
should  provide  more  detailed 
requirements  concerning  the  obtaining 
of  warrants  and  consent  for  site 
inspections,  the  determination  of 
"exigent  circumstances,"  and  standards 
and  procedures  for  detention. 
Commenters  specifically  suggcstml  that 
the  rule  incorporate  judicial  precedent 
based  on  the  Fourth  Amendment  to  the 
Constitution  concerning  the  issuance  of 
warrants,  the  obtaining  of  consent  to 
enter  a  premises,  and  the  detention  of 
persons  subject  to  questioning;  that 
officers  engaged  in  site  inspeLtions  be 
trained  in  standards  of  enforcement  and 
procediire  pertaining  to  site  inspections; 
that  Service  officers  not  deliberately 
provoke  flight  by  persons  in  order  to 
justify  entry  onto  a  premises;  and  that 
Service  officers  avoid  "uniie<;essary 
embarrassment"  of  persons  subjeii  to 
site  inspections,  as  well  as  verbal  abuse, 
psychological  abuse,  threats,  and 
unnecessary  p>hy#icai  force. 

TheSer\'ice  agrees  with  the  substance 
of  most  of  the  suggestions  made  by  the 
commenters,  but  has  not  incorporated 
these  suggestions  into  the  final  rult;.  For 
the  reasons  stated  previuu^K,  the 


Department  does  not  consider  it 
appropriate  to  incorporate  evolving 
judicial  precedent  into  regulations. 
Such  precedents  are  included  in  Service 
training  programs,  guidelines,  and 
enforcement  manuals.  In  addition,  many 
of  the  procedural  suggestions  made  by 
these  commenters  either  are  included  in 
current  Service  training  programs, 
guidelines,  and  enforcement  manuals  or 
will  be  considered  for  inclusion  in  these 
materials. 

The  Department  has  also  revised  the 
ordering  of  the  paragraphs  within  this 
section  and  has  revised  the  text  of 
paragraph  (2)  in  the  proposed  rule,  now 
designated  as  paragraph  (4).  The 
purpose  of  these  changes  is  to  clarify 
that  the  conditions  set  forth  in  this 
section  for  the  conduct  of  site 
inspections  do  not  restrict  the  authority 
of  Service  officers  to  enter  info  any  area 
of  a  business  or  other  activity  to  which 
the  general  public  has  access  or  onto 
open  fields  that  are  not  farm  or  other 
outdoor  agricultural  operations  without 
a  warrant,  consent,  or  any  particularized 
suspicion. 

Sections  287.5(f).  298.8ta]  and  287.9— 
Use  of  Force  and  Firearms 

The  commenters  criticized  these 
provisions  of  the  proposed  rule  on  a 
number  of  grounds.  The  commenters 
stated  that  the  rule  failed  to  address  the 
27  recommendations  presented  in  the 
Audit  Report,  "Immigration  and 
Naturalization  Service  Fireanns  Policy, 
SepterrA)er  1991,"  prepared  by  the 
Department's  Office  of  the  Inspector 
General,  Audit  Division.  The 
commenters  asserted  that  the  rule's 
statement  that  standards  on  the  use  of 
force  are  based  on  a  force  continuum 
model  taught  at  the  Federal  Law 
Enforcement  Training  Center  is 
inadequate  and  that  the  rule  should 
adopt  the  recommendations  of 
standards  for  law  enforceninnt  agencies 
developed  by  the  Commission  on 
AccrecUtation  of  Law  Enforcement 
Agencies.  The  commenters  also  stated 
that  the  rule  was  too  narrow  in  its 
statement  of  the  authority  to  carry 
firearms;  the  commenters  recommendiid 
that  the  rule  adopt  guidelines  that 
reflect  the  "multiple  psychological 
dimensions"  that  might  influence  an 
i)tTic;er's  behavior.  The  comnmnttrrs  also 
urged  tliat  the  rule  incorporate  a 
statement  of  15  Shooting  Reduction 
Techniques  published  in  1985  by  th'^ 
American  Bar  Foundation.  The 
conunentcrs  stated  that  the  principle  of 
proportionality  must  be  specifically  set 
lorth  in  the  ruin's  guidelines  on  the  use 
of  force  along  with  more  specific 
guidtOines  on  the  use  of  fos-ce  in  spt;cifii: 


situations  that  immigration  officers  are 
likely  to  encounter. 

The  Service  agrees  that  many  oi  thi' 
recommendations  made  by  the 
commenters  are  sound  and  should  h' 
incorporated  into  the  training  of 
immigration  officers.  In  fact,  a 
significant  portion  of  the  Service 
firearms  training  program  is  devoted  1<> 
judgment  shooting  that  includes 
providing  specific  scenarios  that 
immigration  officers  are  likely  to  faciv 
However,  as  a  matter  of  Departmental 
pohcy,  it  is  not  appropriate  to 
incorporate  such  detailed  guidelines  for 
law  enforcement  activities  into 
administrative  rulemaking.  Most  of  the 
recommendations  made  by  the  InspertDf 
General  in  the  Audit  Report  have  been, 
or  are  in  the  process  of  being,  ailopted 
or  implemented  by  the  Service.  The 
commenters  noted  that,  in  a  letter  dali'd 
August  7,  1991,  the  Comrhissioner 
stated  that  the  issues  raised  by  the  Aiu'.w 
Report  would  be  addressed  in  the    - 
process  of  drafting  these  regulations. 
The  recommendations  of  the  Audit 
Report  have  been  taken  into  account  in 
the  formulation  of  this  rule.  Given  th<' 
increased  training  that  has  been  and  is 
being  developed,  no  specific  response  fo 
these  recommendations  is  provided  in 
the  regulatory  text. 

Several  of  the  conmienters  criticized 
the  designation  of  certain  Service 
officers  to  carry  firearms.  The  Servit  c 
disagrees  with  the  suggestion  that  th(>rf 
is  no  justification  for  immigration 
inspectors  or  deportation  officers  to 
carry  fireanns;  this  authority  is 
consistent  with  Department  policy  in 
the  implementation  of  other  criminal 
law  enforcement  authorities.  Such 
authority  is  commensurate  with  the 
responsibility  of  such  officers  to 
exercise  general  arrest  and  control 
authority  at  frequent  points  of  contac  l 
with  potential  criminal  offenders.  Thesf 
officers  have  also  been  authorized  to 
carry  firearms  for  many  years.  The  satne 
commenters  criticized  the  rule's 
delegation  to  the  Commissioner  of 
authority  to  designate  certain  other 
inmiigration  officers  to  carry  firearms, 
and  stated  that  any  such  designations 
must  be  the  subject  of  proposed 
ndemaking  in  accordance  with  the 
Administrative  Procedure  Act  (APA) 
Neither  section  503  of  IMMACT  nor  ihr- 
APA  requires  such  discretionary  grants 
of  law  enforcement  authority,  made 
within  general  guidelines  set  forth  in 
regulations,  to  be  the  subject  of 
rulemaking.  Withdrawing  the  author)t\ 
to  make  such  designations  would 
constitute  an  unwarranted  burden  on 
t!ffective  law  enforcement.  Moreover, 
the  Conunissioner's  action  is  subject  lo 
approval  by  the  Deputy  Attorney 
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■Genoral  because  the  authority-  to  carry  a 
firearm  is  a  traditional  criminal  law 
enforcement  authority,  not  an  authority 
intrinsic  to  the  Service. 

The  commenters  also  criticizod 
»i  287.9(b)  for  failing  to  specify 
procedures  to  bt;  foUowod  in  the 
investigation  of  a  shooting  incident 
involving  a  St;r\'ice  officer  and  for 
failing  to  provide  spocific  rules 
regarding  loss  or  theft  of  an  approved 
fiream-i,  inventor\'  controls  on  firearms 
and  ammunition,  and  care  and  storage 
of  firearms  and  ammunition.  Section 
287.9(b)  of  the  proposed  rule  stated  that 
these  matters  would  be  addressed  in 
guidelines  promulgated  by  the 
C;ommissioner.  It  is  the  view  of  the 
Department  that  since  all  of  these 
matters  relate  to  intenial  administration, 
review,  and  discipline,  the  level  of 
detail  suggested  by  the  commenters  is 
not  appropriate  for  administrative 
ridemaking,  but  should  be  addressed 
through  operational  guidelines.  The 
requirement  that  these  matters  be 
governed  according  to  guidelines 
promulgated  by  the  Conunissioner 
satisfies  the  congressional  mandate  set 
forth  in  section  503  of  IMMACT. 

The  commenters  also  criticized  the 
authorization  in  §  287.9(b)  for  Service 
officers  to  carry  personally  owned 
firearms  while  on  duty,  claiming  that 
this  will  blur  the  distinction  between 
official  and  personal  use  of  firearms  and 
inhibit  Service  control  over  the  use  of 
firearms.  The  proposed  nde  required 
that  all  firearms,  including  those 
personally  owned,  be  approved  subject 
to  guidelines  to  be  promulgated  by  the 
Commissioner.  The  authority  to  utilize 
a  Service-approved,  personally  owned 
weapjon  is  needed  to  respond  to  the 
physical  diversity  of  the  Service  law 
enforcement  workforce,  including 
specific  individual  characteristics  such 
as  the  size  of  an  agent's  hand.  For 
lixample,  many  firearms  do  not 
comfortably  fit  in  some  smaller  or  larger 
hands.  Accordingly,  the  rule  is  designed 
to  allow  flexibility  while  assuring  that 
each  individual  agent's'firearm  has  been 
approved.  This  is  consistent  with 
Departmental  poficy  for  the  law 
enforcement  community. 

Section  287.8(a){l}—\on-IJeadly  Force 

Several  commenters  criticized  the 
rule  for  providing  insufficient 
guidelines  on  the  use  of  non-deadiv 
force  and  insufficient  inducements  for 
the  use  of  control  devices,  such  as  stun 
guns  and  gas  guns,  that  do  not  inflict 
bodily  injury.  The  commenters  also 
stated  that  the  rule  should  provide 
.specific  requirements  for  the  use  of  self- 
defense  equipment,  including  bullot- 
(irouf  vests  and  helmets,  by  Service 


officers.  The  Ser\'ice  issues  batons,  tear 
gas,  bullet  proof  vests,  and  hehnets  to 
law  enforcement  agents,  as  appropriate, 
and  as  appropriated  funds  permit:  the 
Service  does  not  issue  stun  guns,  gas 
guns,  or  other  such  devices  for  routine 
law  enforcement  purposes.  The  Service 
and  the  Department  agree  that 
immigration  officers  should  be  trained 
in  a  hro.^d  range  of  options  in  the  use 
of  force  in  order  to  handle  varying 
situations  that  the  use  of  lethal  force 
should  be  minimized,  and  that  Service 
officers  should  be  minimized,  and  that 
Service  officers  should  be  furnished 
with  self-protection  equipment  and 
techniques.  Such  standards  cannot  be 
appropriately  addressed  in  lulemaking 
because  of  the  numerous  contingencies 
that  are  involved.  Ser\'ice  officers  arc 
trained  in  such  matters  and  receive 
updates  in  their  training  to  incorporate 
new  law  enforcement  techniques  and 
new  protective  devices. 

Section  287.H(a)(2}— Deadly  Force 

The  commenters  stated  that  deadly 
force  is  an  extreme  measure  and  should 
only  be  used  when  an  officer  reasonably 
believes  it  is  necessary  in  defense  of 
human  hfe.  including  the  life  of  the 
officer  or  any  person  in  immediate 
threat  of  serious  physical  harm.  To  this 
end.  the  commenters  stated  that  the  rule 
should  require  specialized  training  in 
specific  types  of  situations  to  offer 
guidanc  e  to  the  officer  in  order  to 
minimize  the  u.se  of  deadly  force. 
Training  should  iiiclude  ethics,  human 
rights,  and  alternatives  to  the  use  of 
force  and  firearms.  "Reasonable  belief 
and  ".serious  bodily  injun, "  should  be 
defined,  according  to  the  commenters, 
by  current  judicial  standards.  The 
commenters  stated  that  the  rule  should 
require  thnt  where  use  of  deadly  force 
is  likely,  the  officer  should  give  a 
warning  and  allow  sufficient  tinje  for 
the  warning  to  be  obeyed,  but  only 
when  the  officer  or  other  persons  are  not 
at  risk. 

The  Department  agrees  with  many  of 
these  suggestions.  Furthermore,  the'rule 
is  consistent  with  the  Department's 
interpretation  of  Tennessee  versus 
Garner.  471  U.S.  1  (1985).  and  its 
progt'iiy,  as  applied  to  the  missions  of 
t\w  respective  Service  officers.  However, 
the  Department  disagrees  that  these 
issues  can  be  appropriately  addressed  in 
this  nde.  As  stated  prexiously.  Service 
training  standards  on  the  use'of  force 
are  in  accordance  with  prevailing 
guidelines  for  all  federal  law 
enforcement  officials.  These  guidelines 
include  provisions  addressing  the  issues 
identified  by  the  commenters. 


Sf?cf;on  287.1  a— Expedited  Interval 
Review  Process 

The  commenters  criticized  the 
expedited  internal  review  process 
proposed  in  §287.10  as  legally 
insufficient  on  a  number  of  grounds. 
The  commenters  criticized  the  proposed 
rule  for  incorporating  current  policies 
and  procedures  of  the  Department's 
Office  of  the  Inspector  General  and  the 
Office  of  Professional  Responsibility, 
stating  that  these  pohcies  and 
procedures  do  not  provide  safeguards 
that  are  "accessible  and  thorough."  The 
commenters  staled  that  the  proposed 
rule  provided  inadequate  notice  to  the 
public  of  its  right  to  lodge  complaints. 
The  commenters  suggested  that  an 
outreach  system,  including  posters, 
private  telephone  for  detainers,  and  a 
24-hour  toll-free  number  staffed  by 
multi-lingual  personnel  be  mandatml  in 
the  final  rule. 

The  commenters  also  stated  that  a 
formal  procedure  for  notifying 
complainants  of  the  receipt  and 
disposition  of  their  complaints  should 
be  implemented  by  the  rule. 
Confidentiality  of  complaints  should  be 
ensured  to  protect  against  retaliation, 
and  information  obtained  in  the  process 
of  investigation  complaints  should  be 
excluded  from  use  against  the 
complainant  in  deportation  or  exclusion 
proceedings.  The  commenters  stated 
that  an  official  record  of  all  complaints, 
even  unsubstantiated  complaints, 
should  be  retained  so  that  individual 
office.rs  can  be  properiy  evaluated  and. 
i  f  necessary,  retrained,  counseled,  or 
investigated.  Some  of  the  commenters 
suggested  that  this  information, 
including  unsubstantiated  complaints, 
should  be  kept  in  the  officer's  official 
personnel  file. 

The  commenters  suggested  .hat 
.specific  procedures  for  the  investigation 
of  complaints,  including  provisions  for 
public  hearings  in  the  case  of  serious 
charges,  should  be  included  in  the  rule. 
The  commenters  also  stated  that  an 
appeals  process  should  be  available  in 
cas-Rs  where  complainants  or  Service 
officers  are  dissatisfied  with  an 
investigator's  report  and 
recommendations.  Several  commenters 
also  stated  that  the  process  for 
reviewing  complaints  against  Service 
officers  must  be  improved  in  order  to 
address  allegations  of  human  rights 
abuses  by  Service  officers  patrol  ling 
border  areas  adjacent  to  Mexico. 

In  response,  the  Department  notes 
that  many  of  the  suggestions  made  by 
these  commenters  are  good  practices 
that  are  addres.sed  in  the  policies  and 
procedures  of  the  Department's 
investigative  organizations.  However, 
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many  of  the  specific  recommendations 
regarding  notification  and  timeliness  in 
the  completion  of  investigations  are 
beyond  the  scope  of  this  rule  and  must 
be  addressed  in  these  internal  policies 
and  procedures.  The  Department 
disagrees  with  the  suggestion  that  an 
appeals  process  be  provided.  Sufficient 
review  of  investigatory  reports  is 
already  provided  in  the  policies  snd 
procedures  mentioned  above.  Under 
these  policies  and  procedures, 
confidentiality  will  be  maintained  in  the 
course  of  these  investigations.  If  cause 
for  administrative  action  is  found,  the 
administrative  process  will  be  followed, 
and  if  grounds  for  civil  or  criminal 
prosecution  are  found,  the  appropriate 
litigation  will  be  undertaken.  The 
Department's  investigative  organizations 
currently  have  established  procedures  to 
protect  die  identities  of  complainants 
and  witnesses  from  disclosure  to 
Service  personnel.  Records  of 
unsubstantiated  allegations  will  be 
centrally  maintained  by  the  Service  for 
the  purposes  identified  in  the  comments 
and  to  provide  a  basis  for  management 
review  of  the  number  of  allegations  that  ^ 
have  been  made  to  determine  whether 
additional  action  should  be  taken  at  a 
management  level  to  improve 
operations  and  training,  but  these 
records  will  not  be  kept  in  an  officer's 
official  personnel  file. 

The  commenters  also  stated  that 
implementation  of  this  section  of  the 
rule  should  be  immediate  because  the 
reasons  for  allowing  a  one-year  delay  in 
the  provisions  of  the  rule  governing 
enforcement  authority  do  not  apply  to 
internal  review.  The  Service  and  the 
Department  would  be  in  a  position  to 
agree  if,  immediately  upon  publication 
of  the  final  rule,  the  standards  were 
developed  and  the  commensurate 
training  was  provided  to  designatod 
immigration  officers.  However,  the 
purpose  of  the  one-year  delayed 
implementation  period  is  to  enable  the 
Service  to  develop  the  standards, 
provide  the  training,  and  certif\'  all 
designated  inimigration  officers. 
Because  §  287.10  creates  an  expedited 
review  process  e.xclusively  for 
violations  of  the  standards  that  will  be 
developed  during  the  one-year 
implementation  period,  the  effective 
date  of  §  287.10  mu.st  coincide  \vith  all 
other  sections  of  the  final  rule. 
However,  this  does  not  alter  the 
established  internal  review  process  for 
alleged  violations  of  existing 
enforcement  policies  and  procedures. 

The  commenters  also  expressed 
concern  that  §  287.10(e)  of  the  proposed 
rule,  which  would  permit  Department 
components  to  supplement  or  expand 
policies  and  procedures  to  ensure 


proper  conduct  of  Service  employees 
and  officers,  should  not  limit  or 
undermine  the  regulations  that  govern 
the  review  of  allegations  of  improper 
conduct  by  Service  employees  and 
officers.  Neither  the  Department  nor  the 
Service  intended  that  §  287.10(e)  be  so 
construed.  It  is  the  intention  of  the 
Department  to  provide  greater 
assurances  that  its  officers  and 
employees  will  conduct  themselves 
appropriately,  not  to  diminish  e.xisting 
standards. 

Section  267.11 — Disclaimer 

The  commenters  claimed  that 
§  287.11  would  preclude  victims  of 
unlawful  Service  enforcement  practices 
from  pursuingremedies  for  regulatory 
violations.  However,  this  disclaimer 
merely  states  that  the  regulations 
provide  no  independent  grounds  for 
relief  in  any  civil  or  criminal  proceeding 
by  any  party.  It  does  not  prevent  any 
party  from  pursuing  relief  for  alleged 
violations  of  the  Constitution  or  laws  of 
the  United  States.  As  such,  the 
disclaimer  is  consistent  with  the 
holding  in  United  States  v.  Caceres,  440 
U.S.  741  (1979).  This  disclaimer  is  a 
standard  element  for  all  regulations 
affecting  substantive  federal  criminal 
law  enforcement  authority  and  is  only 
intended  to  ensure  that  the  regulations 
do  not  create  rights  not  otherwise 
existing  in  law. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C,  605(b)),  has  reviewed  this  final 
rule  and,  by  approving  it,  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  No.  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice  or  the 
Immigration  and  Naturalization  Service 
to  be  a  "significant  regulatory  action" 
under  E.O.  12866.  section  3fO. 
Regulator^'  Planning  and  Reviev;,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  No.  12612 

The  rogulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  witn  E.O.  12612,  it  is 
determined  that  this  rule  does  not  have- 
sufficient  federalism  implications  to 


warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  No.  1 2606 

The  Attorney  General  certifies  thai 
she  has  assessed  this  rule  in  light  of  thi' 
criteria  in  E.O.  12606  and  has 
determined  that  this  rule  will  not  have 
an  impact  on  family  formation, 
maintenance,  or  general  well-being. 

List  of  Subjects 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  287 

Immigration,  Law  enforcement 
officers. 

Accordingly,  chapter  I  of  titled  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

1.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1182, 1186a. 
1251. 1252, 1252  note.  1252b,  1254, 1362:  H 
CFR  part  2. 

2.  Section  242.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  242.1    Order  to  show  cause  and  notice  ot 
hearing. 

(a)  Commencement.  Every  proceeding 
to  determine  the  deportability  of  an 
alien  in  the  United  States,  except  an 
alien  who  has  been  admitted  to  the 
United  States  under  the  provisions  of 
section  217  of  the  Act  and  part  217  of 
this  chapter  other  than  such  an  alien 
who  has  applied  for  asylum  in  the 
United  States,  is  commenced  by  the 
filing  of  an  order  to  show  cause  with  the 
Office  of  the  Immigration  Judge.  In  the 
proceeding,  the  alien  shall  be  known  as 
the  respondent.  An  order  to  show  cause 
may  only  be  issued  by  the  following 
immigration  officers; 

(1)  District  directors  (except  foreigri); 

(2)  Deputy  district  directors  (except 
foreign); 

(3)  Assistant  district  directors  for 
investigations; 

(4)  Deputy  assistant  district  directors 
for  investigations; 

[5]  Assistant  district  directors  for 
deportation; 

(6)  Deputy  assistant  district  directors 
for  deportation; 

(7)  Assistant  district  directors  for 
(examinations; 

(8)  Deputy  assistant  district  directors 
for  examinations; 
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(9)  Officers  in  charge  (except  foreign); 

(10)  Assistant  officers  in  charge 
(except  foreign); 

(11)  Chief  patrol  agents; 

(12)  Deputy  chief  patrol  agents; 

(13)  Associate  chief  patrol  agents; 

(14)  Assistant  chief  patrol  agents; 

(15)  The  Assistant  Commissioner, 
Investigations; 

(16)  Service  center  directors; 

(17)  The  Director,  Organized  Crime 
Drug  Enforcement  Task  Force 
(OCDETF); 

(18)  Assistant  Director,  OCDETF  (New 
York.  NY;  Houston,  TX;  Los  Angeles, 
CA;  and  Miami.  FL); 

(19)  The  Assistant  Commissioner. 
Refugees.  Asylum  and  Parole;  or 

(20)  Supervisory  asylum  officers. 
*         »         *         »         * 

3.  Section  242.2  is  amended  by 
revising  paragraphs  (a)(1)  and  (c)(1)  to 
read  as  follows: 

§242.2    Apprehension,  custody,  and 
detention. 

(a)  Detainers  in  general.  (1)  A  detainer 
may  be  issued  only  in  the  case  of  an 
alien  who  there  is  reason  to  believe  is 
amenable  to  exclusion  or  deportation 
proceedings  under  any  provision  of  law. 
The  following  immigration  officers  are 
hereby  authorized  to  issue  detainers: 
(i)  Border  patrol  agents,  including 
aircraft  pilots; 
(ii)  Special  agents; 
(iii)  Deportation  officers; 
(iv)  Immigration  inspectors; 
(v)  Immigration  examiners; 
(vi)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(vii)  Immigration  officers  who  need 
the  authority  to  issue  detainers  in  order 
to  effectively  accomplish  their 
individual  missions  and  who  are 
designated,  individually  or  as  a  class,  by 
the  Commissioner. 
*        •        *        ♦        * 

(c)  Warrant  of  arrest.  (1)  At  the  time 
of  issuance  of  the  Order  to  Show  Cause, 
or  at  any  time  thereafter  and  up  to  the 
time  the  respondent  becomes  the  subject 
of  a  duly  issued  warrant  of  deportation, 
the  respondent  may  be  arrested  and 
taken  into  custody  under  the  authority 
of  a  warrant  of  arrest.  In  the  case  of  a  ' 
respondent  convicted  on  or  after 
November  18. 1988.  of  an  aggravated 
felony  as  defined  in  section  101(a)(43) 
of  the  Act,  the  respondent  shall  not  be 
released  from  custody,  either  before  or 
after  a  determination  of  deportability, 
unless  the  respondent  has  been  lawfully 
admitted  and  the  respondent 
demonstrates  to  the  satisfaction  of  the 
district  director  that  he  or  she  is  not  a 
threat  to  the  community  and  is  likely  to 


appear  before  any  scheduled  hearings.  A 
warrant  of  arrest  may  be  served  only  by 
those  immigration  officers  listed  in" 
§  287.5(e)(2)  of  this  chapter.  A  warrant 
of  arrest  may  be  issued  only  by  the 
following  immigration  officers: 

(i)  District  directors  (except  foreign); 

(ii)  Deputy  district  directors  (except 
foreign); 

(iii)  Assistant  district  directors  for 
investigations; 

(iv)  Deputy  assistant  district  directors 
for  investigations; 

(v)  Assistant  district  directors  for 
deportation; 

(vi)  Deputy  assistant  district  directors 
for  deportation; 

(vii)  Assistant  district  directors  for 
examinations; 

(viii)  Deputy  assistant  district 
directors  for  examinations; 

(ix)  Officers  in  charge  (except  foreign); 

(x)  Assistant  officers  in  charge  (except 
foreign); 

(xi)  Chief  patrols  agents; 

(xii)  Deputy  chief  patrol  agents; 

(xiii)  Associate  chief  patrol  agents; 

(xiv)  Assistant  chief  patrol  agents; 

(xv)  The  Assistant  Commissioner. 
Investigations; 

(xvi)  The  Director.  Organized  Crime 
Drug  Enforcement  Task  Force 
(OCDETF);  or 

(xvii)  Assistant  Director.  OCDETF 
(New  York.  NY;  Houston.  TX;  Los 
Angeles.  CA;  and  Miami.  FL). 
•         »         •         •         • 

4.  Section  242.4  is  revised  to  read  as 
follows: 

§  242.4    Fingerprints  and  photographs. 

Ever>-  alien  14  years  of  age  or  older 
against  whom  proceedings  are 
commenced  under  Lhis  part  by  ser\'ice 
of  an  order  to  show  cause  shall  be 
fingerprinted  and  photographed.  Such 
fingerprints  and  photographs  shall  be 
made  available  to  Federal.  State,  and 
local  law  enforcement  agencies  upon 
request  to  the  district  director  or  chief 
patrol  agent  having  jurisdiction  over  the 
alien's  record.  Any  such  alien, 
regardless  of  his  or  her  age,  shall  be 
photographed  and./or  fingerprinted  if 
required  by  any  immigration  officer 
authorized  to  issue  an  order  to  show 
cause  as  listed  in  §  242. t(a). 

PART  287— FIELD  OFFICERS; 
POWERS  AND  DUTIES 

5.  The  authority  citation  for  part  287 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  11R2.  1225.  1226 
1251.  1252.  1357;  8  CFR  part  2. 

6.  Section  287.1  is  amended  by: 
a.  Removing  paragraphs  (c).  (d).  and 

(e); 


b.  Redesignating  paragraphs  (0 
through  (i)  as  paragraphs  (c)  through  (f) 
respectively;  and 

c.  Adding  a  new  paragraph  (g)  to  read 
as  follows: 

§287.1    Definttions. 
•         •         •         •         » 

(g)  Basic  immigration  law 
enforcement  training.  The  phrase  basic 
immigration  law  enforcement  training 
as  used  in  §§  287.5  and  287.8  of  this 
part,  means  the  successful  completion 
of  one  of  the  following  courses  of 
training  provided  at  the  Immigration 
Officer  Academy  or  Border  Patrol 
Academy:  Immigration  Officer  Basic 
Training  Course  after  1971;  Border 
Patrol  Basic  Training  Course  after  1950; 
and  Immigration  Detention  Enforcement 
Officer  Basic  Training  Course  after  1977; 
or  training  substantially  equivalent 
thereto  as  determined  by  the 
Commissioner  with  the  approval  of  the 
Deputy  Attorney  General.  The  phrase 
basic  immigration  law  enforcement 
training  also  means  the  successful 
completion  of  the  Other  than  Permanent 
Full-Time  (OTP)  Immigration  Inspector 
Basic  Training  Course  after  1991  in  the 
case  of  individuals  who  are  OTP 
immigration  inspectors.  Conversion  by 
OTP  immigration  to  anv  other  status 
requires  training  applicable  to  that 
position. 

7.  Section  287.2  is  revised  to  read  as 
follows: 

§  287.2    Disposition  of  criminal  cases. 

Whenever  a  district  director  or  chief 
patrol  agent  has  reason  to  believe  that 
there  has  been  a  violation  punishable 
under  any  criminal  provision  of  the 
laws  administered  or  enforced  by  the 
Service,  he  or  she  shall  immediately 
initiate  an  investigation  to  determine  all 
the  pertinent  facts  and  circumstances 
and  shall  take  such  further  action  as  he 
or  she  deems  necessary.  In  no  case  shall 
this  investigation  prejudice  the  right  of 
an  arrested  person  to  be  taken  without 
unnecessary  delay  before  a  United 
States  magistiate  "judge-,  a  United  States 
district  judge,  or,  if  .necessar\',  a  judicial 
officer  empowered  in  accordance  with 
18  U.S.C.  3041  to  commit  persons 
charged  with  offenses  against  the  laws 
of  the  I'nited  States. 

8.  Section  287.5  is  revised  to  read  as 
follows: 

§  287.5    Exercise  of  power  by  immigration 
officers. 

(a)  PowfT  and  authority  to  intt^rrogatr 
and  administer  oaths.  ,Anv  immigration 
officer  as  defi^ed  in  §  103"l(q)  of  this 
chapter  is  hen;by  authorized  and 
designated  to  exercise  anvwhere  in  or 
outside  the  United  Statesthc  power 
conferred  bv: 
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(1)  Secti<m  287(a)(1)  of  the  Act  to 
intexTogste.  without  warrant,  any  alien 
or  person  believed  to  be  an  alien 
concerning  his  or  her  right  to  be,  orio 
remain,  in  the  United  States,  and 

(2)  Section  287(b)  of  the  Act  to 
administer  oaths  and  to  take  and 
consider  evidence  concerning  the 
privilege  of  any  person  to  enter,  reenter, 
pass  tluough,  or  reside  in  the  United 
States;  or  concerning  any  matter  which 
is  material  or  relevant  to  the 
enforcement  of  the  Act  and  the 
administration  of  the  Immigration  and 
Naturalization  Service. 

(b)  Power  and  authority  to  patrol  the 
border.  (1)  Section  287(a)(3)  of  the  Act 
authorizes  designated  immigration 
ofRcers,  as  listed  in  paragraph  (b)(2)  of 
this  section,  to  board  and  search  for 
aliens,  without  warrant,  any  vessel 
within  the  territorial  waters  of  the 
United  States  and  any  railway  car, 
aircraft,  conveyance,  or  vehicle  within  a 
reasonable  distance  from  any  external 
boundary  of  the  United  States;  and 
within  a  distance  of  twenty-five  miles 
from  any  such  external  boundary  to 
have  access,  without  warrant,  to  private 
lands,  but  not  dwellings,  for  the  purpose 
of  patrolling  the  border  to  prevent  the 
illegal  entry  of  aliens  into  the  United 
States. 

(2)  The  following  immigration  oHicers 
who  have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  power  to  patrol  the  border 
conferred  by  section  287(a)(3)  of  the 
Act: 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  S{»cial  agents; 

(iii)  Immigration  inspectors  (seaport 
operations  only); 

(iv)  Immigration  examiners  and 
deportation  ofAcers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
.supervising  other  immigration 
inspectors  performing  inspections 
(seaport  operations  only); 

(vj  Supt '-.  isory  and  managerial 
personnel  who  arc  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(vi)  Immigration  officers  who  need  the 
authority  to  patrol  the  border  under 
section  287(a)(3)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner. 

(c)  Power  and  authority  to  arrest.  (1) 
Arrests  of  aliens  under  section  287la)(2) 
of  the  Act  for  immi/^ation  violations. 

(i)  Section  287(a)(2)  of  the  Act 
authorizes  designated  immigration 
officers,  as  listed  in  paragraph  (c)(1)(ii) 


of  this  section,  to  arrest  any  alien, 
without  warrant,  who  in  the  presence  or 
view  of  the  immigration  officer  is 
entering  or  attempting  to  enter  the 
United  States  in  violation  of  any  law  or 
regulation  made  in  pursuance  of  law 
reguUting  the  admission,  exclusion,  or 
expulsion  of  aliens,  or  to  arrest  any 
alien  in  the  United  States  if  the 
immigration  officer  has  reason  to 
believe  that  the  alien  is  in  the  United 
States  in  violation  of  any  such  law  or 
regulation  and  is  likely  to  escape  before 
a  warrant  can  he  obtained  for  his  or  her 
arrest.  When  making  an  arrest,  the 
designated  immigration  officer  shall 
adheic  to  the  provisions  of  the 
enforcement  standard  governing  the 
conduct  of  arrests  in  §  287.8(c). 

(ii)  The  following  immigration  officers 
who  have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  287(a)(2)  of  the  Act: 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(C)  Deportation  officers; 

(D)  Immigration  inspectors; 

(E)  Immigration  examiners; 

(F)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above:  and 

(G)  Immigration  officers  who  need  the 
authority  to  arrest  aliens  under  section 
287(a)(2")  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner. 

(2)  Arrests  of  persons  under  section 
287(a)(4)  of  the  Act  for  felonies 
regulating  the  admission,  exclusion,  or 
expulsion  of  aliens,  (i)  Section  287(a)(4) 
of  the  Act  authorizes  designated 
immigration  officers,  as  listed  in 
paragraph  (c)(2)(ii)  of  this  section,  to 
arrest  persons,  without  warrant,  for 
felonies  that  have  been  committed  and 
that  are  cognizable  under  any  law  of  the 
United  States  regulating  the  admission, 
exclusion,  or  expulsion  of  aliens,  if  the 
immigration  officer  has  reason  to 
believe  that  the  person  is  guilty  of  such 
felony  and  if  there  is  a  likelihood  of  the 
person  escaping  before  a  warrant  can  be 
obtained  for  his  or  her  arrest.  When 
making  an  arrest,  the  designated 
immigration  officer  shall  adhere  to  the 
provisions  of  the  enforcement  standard 
governing  the  conduct  of  arrests  in 
S  287.8(c)  of  this  part. 

(ii)  The  following  immigration  officers 
who  have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 


exercise  the  arrest  power  conferred  by 
section  287(a)(4)  of  the  Act: 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(C)  Deportation  officers; 

(D)  Immigration  inspectors; 

(E)  Immigration  examiners; 

(F)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(G)  Immigration  officers  who  need  the 
authority  to  arrest  {>ersons  under  section 
287(a)(4)  of  the  Act  in  order  to 
effectively  accomplish  their  individual, 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  with  the  approval  of  the 
Deputy  Attorney  General. 

(3)  Arrests  of  persons  under  section 
287(a)(5)(A)  of  the  Act  for  any  offense 
against  the  United  States,  (i)  Section 
287(a)(5)(A)  of  the  Act  authorizes 
designated  immigration  officers,  as 
listed  in  paragraph  (c)(3)(ii)  of  this 
section,  to  arrest  persons,  without 
warrant,  for  any  offense  against  the 
United  States  if  the  offense  is  committed 
in  the  immigration  officer's  presence 
while  the  immigration  officer  is 
performing  duties  relating  to  the 
enforcement  of  the  immigration  laws  at 
the  time  of  the  arrest  and  there  is  a 
likelihood  of  the  person  escaping  before 
a  warrant  can  be  obtained  for  his  or  her 
arrest.  When  making  an  arrest,  the 
designated  immigration  officer  shall 
adhere  to  the  provisions  of  the 
enforcement  standard  governing  the 
conduct  of  arrests  in.  §  287.8(c). 

(ii)  The  following  immigration  officers 
who  have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  287(a)(5)(A)  of  the  Act: 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(C)  Deportation  officers; 

(D)  Immigration  inspectors 
(permanent  full-time  immigration 
inspectors  only); 

(E)  Immigration  examiners  when  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(F)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(G)  Immigration  officers  who  need  the 
authority  to  arrest  persons  under  section 
287(a)(5')(A)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
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Commissioner  with  the  approval  of  the 
Deputy  Attorney  General. 

(4)  Arrests  of  person  under  section 
287(aM5)(B)  of  the  Act  for  any  felony,  (i) 
Section  287(aK5)(B)  of  the  Act 
authorizes  designated  immigration 
officers,  as  listed  in  paragraph  (c)(4)(iii) 
of  this  section,  to  arrest  persons, 
without  warrant,  for  any  felony 
cognizable  under  the  laws  of  the  United 
States  if: 

(A)  The  immigration  officer  has 
reasonable  grounds  to  believe  that  the 
person  to  be  arrested  has  committed  or 
is  committing  such  a  felony; 

(B)  The  immigration  officer  is 
performing  duties  relating  to  the 
enforcement  of  the  immigration  laws  at 
the  time  of  the  arrest; 

(C)  There  is  a  likelihood  of  the  person 
escaping  before  a  warrant  can  be 
obtained  for  his  or  her  arrest;  and 

(D)  The  immigration  officer  has  been 
certified  as  successfully  completing  a 
training  program  which  covers  such 
arrests  and  the  standards  with  respect  to 
the  enforcement  activities  of  the  Service 
as  defined  in  §  287.8. 

(ii)  When  making  an  arrest,  the 
designated  immigration  officer  shall 
adhere  to  the  provisions  of  the 
enforcement  standard  governing  the 
coiiduct  of  arrests  in  §  287.8(c). 

(iii)  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  arrest  power  conferred  bv  section 
287(a)(5)(B)  of  the  Act:      -  ' 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(C)  Deportation  officers: 

(D)  Immigration  inspectors 
(permanent  full-time  immigration 
inspectors  only); 

(E)  Immigration  examiners  when  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(F)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(G)  Immigration  officers  who  need  the 
authority  to  arrest  persons  under  section 
287(a)(5)(B)  of  the  Act  in  order  to 
effectively  accomphsh  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  with  the  app'roval  of  tho 
Deputy  Attorney  General. 

(iv)  "Notwithstanding  the 
authorization  and  designation  .set  forth 
in  paragraph  (c)(4)(i!i)  of  this  section,  no 
immigration  officer  is  authorized  to 
make  an  arrest  for  any  felonv  under  the 


authority  of  section  287(a)(5)(B)  of  the 
Act  until  such  time  as  he  or  she  has 
been  certified  by  the  Director  of 
Training  as  successhiUy  completing  a 
training  course  encompassing  such 
arrests  and  the  standards  for 
enforcement  activities  as  defined  in 
§  287.8  of  this  part.  Such  certification 
shall  be  valid  for  the  duration  of  the 
immigration  officer's  continuous 
emplo\Tnent.  unless  it  is  suspended  or 
revoked  by  the  Commissioner  or  the 
Commissioner's  designee  for  just  cause. 

(5)  Arrests  of  persons  under  section 
274(a)  of  the  Act  who  bring  in. 
transport,  or  harbor  certain  aliens,  or 
induce  them  to  enter,  (i)  Section  274(a) 
of  the  Act  authorizes  designated 
immigration  officers,  as  Usted  in 
paragraph  (c)(5)(ii)  of  this  section,  to 
arrest  persons  who  bring  in,  transport, 
or  harbor  aliens,  or  induce  them  to  enter 
the  United  States  in  violation  of  law. 
When  making  an  arrest,  the  designated 
immigration  officer  shall  adhere  to  the 
provisions  of  the  enforcement  standard 
governing  the  conduct  of  arrests  in 
§  287.8(c). 

(ii)  The  following  immigration  officers 
who  have  successfully  completed  basic 
immigration  law  enforcement  training 
are  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  274(a)  of  the  Act: 

(A)  Border  patrol  agents,  including 
aircraft  pilots: 

(B)  Special  agents; 

(C)  Deportation  officers: 
<D)  Immigration  inspectors: 

(E)  Immigration  examiners  when  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(F)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above:  and 

(G)  Immigration  officers  who  need  the 
authority  to  arrest  persons  under  section 
274(a)  of  the  Act  in  order  to  effectively 
accomplish  their  individual  missions' 
and  who  are  designated,  individually  or 
as  a  cla.ss,  by  the  Commissioner  with  the 
approval  of  the  Deputy  Attorney 
General.  '         . 

(6)  Custody  and  transportation  of 
previously  arrested  persons.  In  addition 
to  the  authority  to  arrest  pursuant  to  a 
warrant  of  arrest  in  paragraph  (e)(2)(i)  of 
this  section,  detention  enforcement  * 

officers  who  have  successfully 
completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  take  and 
maintain  custody  of  and  transport  any 
person  who  has  been  arrested  by  an 
immigration  officer  pursuant  to" 


paragraphs  (c)(1)  througli  (c)(:>;  of  this 
section. 

(d)  Power  and  authority  to  conduct 
searches.  (1)  Section  287(c)  of  the  Act 
authorizes  designated  immigration 
officers,  as  listed  in  paragraph  (d)(2)  of 
tliis  section,  to  conduct  a  search, 
without  warrant,  of  the  person  and  of 
the  personal  effects  in  the  possession  of 
my  person  seeking  admission  to  the 
United  States  if  the  immigratiim  officer 
has  reasonable  cause  to  suspect  that 
grounds  exist  for  exclusion  from  the 
United  States  under  the  Act  that  would 
be  disclosed  by  such  search. 

(2)  The  following  immigration  officers 
who  have  successfully  completed  basic 
immigration  law  enforcement  ;::  in  ng 
are  hereby  authorized  and  designated  to 
exercise  the  power  to  conduct  searches 
conferred  by  section  287(c)  of  the  Act: 

(i)  Border  patrol  agents,  including 
aircraft  pilots: 

(ii)  Special  agents; 
(iii)  Deportation  officers: 
(iv)  Immigration  inspectors; 
(v)  Immigration  examiners; 
(vi)  Supervi:,ory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  tho.se 
officers  listed  ahuvi-,  aiid 

(vii)  immigration  officers  who  need 
the  authority  to  conduct  ser.rches  under 
section  287{i:)  of  the  Act  in  order  to 
effectively  accompli;sh  their  individual 
missions  and  who  are  designated, 
individually  or  us  h.  c  lass,  by  the 
Commissioner. 

(e)  Power  and  nuthoritv  to  execute 
warrants.  (1)  Sinrch  warrants.  The 
following  immigration  officers  who 
have  successfully  completed  basic 
immigration  law  enforcement  trainiiic 
are  hereby  authorirrd  and  desi-nafed  i-) 
exercise  the  piiwcr  (  oiiferred  b\  secti(..i 
28r(a)  of  the  Act  to  execute  a  s-arch 
warrant: 

(i)  Border  patrol  agents,  incltiding 
ai.'-craft  pilots; 

(ii)  Spec  lai  .ipnnts; 
(iii)  Supervisory  nnd  managerial 
personnel  who  are  responsitaje  for 
superv  isiiig  the  at  ti\  ities  ot  those 
officers  iisifd  above,  and 

(i-.)  hnniigmtioi;  officers  whi»  nt^d  !):•' 
authority  to  evt  uie  search  warrants 
under  section  287(a)  of  the  Act  n  ord<T 
to  eftertively  ii(  complish  their 
individual  missions  and  who  are 
designated,  individually  or  as  a  class.  1  •.• 
the  C:omn;issioiic'r  with  the  approval  ol 
the  Deputy  Attorney  General. 

(2)  Arrfit  warrants.  (1)  h-nu-^fniion 
violations.  The  following  inifni^ration 
officers  wlio  liave  successhiiiv 
completei)  l)a.sic  immigration  i.iw 
eMfori;ement  traijiing  are  h<  •■ei.y 
auth(*ri/.('d  and  designated  lo  j  "vcrri,.. 
the  pow.r  pursuant  to  sectio,,  Jo.'u;  nf 
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the  Act  to  execute  wairants  of  arrest  for 
administrative  immigration  violaticms 
issued  under  section  242  of  the  Act  or 
to  execute  warrants  of  criminal  arrest 
issued  unda  the  authority  of  the  United 
States: 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(C)  Deportation  officers; 

(D)  Detenticm  enforcement  officers 
(warrants  of  arrestfor  administrative 
immigration  violations  only); 

^  (E)  Immigration  inspectors; 

(F)  Immigration  examiners  when  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspecrtions  or 
supervising  other  immigration 
inspectors  performing  inspections: 

(G)  Supervisory  and  managerial 
p^sonnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  hsted  above;  and 

(H)  Imn.;^ration  officers  who  need  the 
authority  to  execute  arrest  warrants  for 
immigration  violations  imder  section 
287(a)  of  the  Act  in  order  to  effectively 
accomplish  their  individual  missions 
and  who  are  designated,  individually  or 
as  a  class,  by  the  Commissioner,  for 
warrants  of  arrest  for  administrative 
immigration  violations,  and  with  the 
approval  of  the  Deputy  Attorney 
General,  for  warrants  of  criminal  arrest. 

(ii)  Non-immigration  violations.  The 
following  immigration  officers  who 
have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  power  to  execute  warrants 
of  criminal  arrest  for  non -immigration 
violations  issued  under  the  authority  of 
the  United  States: 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Spec  '•  1  agents: 

(C)  Exportation  officers; 

(D)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(E)  Immigration  officers  who  need  the 
authority  to  execute  warrants  of  arrest 
for  non-immigration  violations  under 
section  287(a)  of  the  Act  in  order  to 
effectively  accomphsh  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  with  the  approval  of  the 
Eteputy  Attorney  General. 

(f)  Power  and  authority  to  carry 
firearms.  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  conferred  by  section  287(a)  of 
the  Act  to  carry  firearms  provided  that 
they  are  in...v'idually  qualifietl  by 


training  and  experience  to  handle  and 
safely  operate  the  firearms  they  are 
permitted  to  carry,  maintain  proficiency 
in  the  use  of  such  firearms,  and  adhere 
to  the  provisions  of  the  enforcement 
standard  governing  the  use  of  force  in 
§  287.8(a): 

(1)  Border  patrol  agents,  including 
aircraft  pilots; 

(2)  Special  agents; 

(3)  Deportation  officers; 

(4)  Detention  enforcement  officers; 

(5)  immigration  inspectors: 

(6)  bnmigration  examiners  when  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(7)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
of  fleets  hsted  above;  and 

(8)  Immigration  officers  who  need  the 
authority  to  carry  firearms  under  section 
287(a)  of  the  Act  in  order  to  effectively 
accomplish  their  individual  missions 
and  >A^o  are  designated,  individually  or 
as  a  class,  by  the  Conmiissioner  with  the 
approval  of  the  Deputy  Attorney 
General. 

9.  Section  287.7  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  287.7    Detainer  provisions  under  section 
287(d)(3)  of  the  Act 

(a)  Detainers  in  general.  (1)  A  detainer 
may  be  issued  only  in  the  case  of  an 
alien  who  there  is  reason  to  belie\'e  is 
amenable  to  exclusion  or  deportation 
proceedings  under  any  provision  of  law. 
The  following  immigration  officers  are 
hereby  authorized  to  issue  detainers 
under  section  287(d)(3)  of  the  Act: 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iii)  Deportation  officers; 

(iv)  Immigration  inspectors; 

(v)  Immigration  examiners; 

(vi)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(vii)  Immigration  officers  who  need 
the  authority  to  issue  detainers  under 
section  287(d)(3)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner. 
*        »        •        *        « 

10.  Part  287  is  amended  by  adding 
§§  287.8,  287.9,  287.10,  and  287.11  to 
read  as  follows: 

§  287.8    Standards  for  enforcement 
activities. 

The  following  standards  for 
enforcement  activities  contained  in  this 


section  must  be  adhered  to  by  every 
immigration  officer  involved  in 
enforcement  activities.  Any  violation  of 
this  section  shall  be  reported  piusuant 
to  §287.10. 

[a.)  Use  of  force.  [1]  Non-deadly  force. 
(i)  Non-deadly  force  is  any  use  of  force 
other  than  that  which  is  considered 
deadly  force  as  defined  in  paragraph 
(a)(2)  of  this  section. 

(ii)  Non-deadly  force  may  be  used 
only  when  a  designated  immigration 
officer,  as  listed  in  paragraph  (a)(l){iv) 
of  this  section,  has  reasonable  groimds 
to  believe  that  such  force  is  necessary. 

(iii)  A  designated  immigration  officer 
shall  always  use  the  minimum  non- 
deadly  force  necessary  to  accomplish 
the  officer's  mission  and  shall  escalate, 
to  a  higher  level  of  non-deadly  force 
only  when  such  higher  level  of  force  is 
warranted  by  the  actions,  apparent 
intentions,  and  apparent  capabilities  of 
the  suspect,  prisoner,  or  assailant. 

(iv)  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration  law  - 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  conferred  by  section  287(a)  of 
the  Act  to  use  non-deadly  force  should 
circumstances  warrant  it: 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(C)  Deportation  officers; 

(D)  Detention  enforcement  officers;- 

(E)  Immigration  inspectors; 

(F)  Immigration  examiners  when  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(G)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(H)  Immigration  officers  who  need  the 
authority  to  use  non-deadly  force  under 
section  287(a)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner. 

(2)  Deadly  force,  (i)  EJeadly  force  is 
any  use  of  force  that  is  Ukely  to  cause 
death  or  serious  bodily  harm. 

(ii)  Deadly  force  may  be  used  only 
when  a  designated  immigration  officer, 
as  listed  in  paragraph  (a)(2)(iii)  of  this 
section,  has  reasonable  grounds  to 
believe  that  such  force  is  necessary  to 
protect  the  designated  immigration 
officer  or  other  persons  from  the  present 
danger  of  death  or  serious  bodily  harm. 

(iii)  The  following  immigration 
officers  who  have  successhllly 
completed  basic  immigration  law 
enforcement  training  are  hereby 
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authorized  and  defiignated  to  exercise 
the  power  conferred  by  section  287(a)  of 
the  Act  to  use  deadly  force  should 
circumstances  warrant  it: 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(C)  Deportation  officers; 

(D)  Detention  enforcement  officers; 

(E)  Immigration  inspectors; 

(F)  Immigration  examiners  when  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  Wher  immigration 
inspectors  performing  inspections: 

(G)  Supervisory  and  managerial 
psrsonnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(H)  hnmigration  officers  who  need  the 
authority  to  use  deadly  force  under 
section  287(a)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  tlie 
Commissioner  with  the  approval  of  the 
Deputy  Attorney  General. 

(b)  Interrogation  and  detention  not 
amounting  to  arrest.  (1)  Integration  is 
questioning  designed  to  elicit  specific 
information.  An  immigrationofficer, 
like  any  other  person,  has  the  right  to 
ask  questions  of  anyone  as  long  as  the 
immigration  officer  does  not  restrain  the 
freedom  of  an  individual,  not  under 
arrest,  to  walk  away. 

(2)  If  the  immigration  officer  has  a 
reasonable  suspicion,  based  on  specific 
articulable  facts,  that  the  person  being 
questioned  is,.or  is  attempting  to  be,  ^ 
engaged  in  an  offense  against  the  United 
States  or  is  an  alien  illegally  in  the 
United  States,  the  immigration  officer 
may  briefly  detain  the  person  for 
questioning. 

(3)  Information  obtained  from  this 
questioning  may  provide  the  basis  for  a 
subsequent  arrest,  which  must  be 
effected  only  by  a  designated 
immigration  officer,  as  listed  in 
§  287.5(c).  The  conduct  of  arrests  is 
specified  in  paragraph  (c)  of  this 
section. 

(c)  Conduct  of  arrests.  (1)  Autboritv. 
Only  designated  immigration  officers 
are  authorized  to  make  an  arrest.  The 
list  of  designated  immigration  officers 
varies  depending  on  the  type  of  arrest  as 
listed  in  §  287.5(c)(1)  through  (c){3). 

(2)  General  procedures,  (i)  An  arrest 
shall  be  made  only  when  the  designated 
immigrationofficer  has  reason  to 
believe  that  the  person  to  be  arrested 
has  committed  an  off.mse  against  the 
United  States  or  is  an  alif;n  iliegallv  in 
the  United  States. 

(ii)  A  warrant  of  arrest  shall  be 
obtained  whenever  possible  prior  to  the 
arrest. 


(iii)  At  the  time  of  the  arrest,  the 
designated  immigration  officer  shall,  as 
soon  as  it  is  practical  and  safe  to  do  so: 

(A)  Identify  himself  or  herself  as  an 
immigration  officer  who  is  authorized  to 
execute  an  arrest;  and 

(B)  State  that  the  person  is  under 
arrest  and  the  reason  for  the  arrest. 

(iv)  With  respect  to  an  alien  arrested 
and  administratively  charged  with  being 
in  the  United  States  in  violation  of  law. 
the  arresting  officer  shall  adhere  to  the' 
procedures  set  forth  in  §  287.3  if  the 
arrest  is  made  without  a  warrant,  and  to 
the  procedures  set  forth  in  §  242.2(c)(2) 
of  this  chapter  if  the  arrest  is  made  with 
a  warrant. 

(v)  With  respect  to  a  person  arrested 
and  charged  with  a  criminal  violation  of 
the  laws  of  the  United  States,  the 
arresting  officer  shall  advise  the  person 
of  the  appropriated  rights  as  required  by 
law  at  the  time  of  the  arrest,  or  as  soon  ' 
thereafter  as  practicable.  It  is  the  duty  of 
the  immigration  officer  to  assure  that 
the  warnings  are  given  in  a  language  the 
subject  understands,  and  that  the    " 
subject  acknowledges  that  the  warnings 
are  understood.  The  fact  that  a  person 
has  been  ad\'ised  of  his  or  her  rights 
shall  be  documented  on  appropriate 
Service  forms  and  made  a  part  of  the 
arrest  record. 

(vi)  Every  person  arrested  and  charged 
vWth  a  criminal  violation  of  the  laws  of 
the  United  States  shall  be  brought 
without  unnecessary  delay  before  a 
United  Status  magistrate  judge,  a  United 
States  district  judge  or.  if  necessary,  a 
judicial  officer  empowered  in 
accordance  with  18  U.S.C.  3041  to 
commit  persons  charged  with  such 
crimes.  Accordingly,  the  immigration 
officer  shall  contact  an  Assistant  United 
States  Attorney  to  arrange  for  an  initial 
appearance. 

(vii)  The  use  of  threats,  coercion,  or 
physical  abuse  by  the  designated 
immigration  officer  to  induce  a  suspect 
to  waive  his  or  her  rights  or  to  make  a 
statement  is  prohibited. 

(d)  Transportation.  (1)  Vehicle 
transportation.  All  persons  will  be 
transported  in  a  manner  that  ensures  the 
safety  of  the  persons  being  transported. 
When  persons  arrested  or  detained  are 
being  transported  by  vehicle,  each 
perjon  will  be  searched  as  thorouphlv  as 
circum.stanccs  permit  before  lieing 
placed  in  the  vehicle.  The  person  bei:ig 
tran.sported  shall  not  be  handcuffed  to 
the  frame  or  any  part  of  tiio  moving 
vehicln  or  an  object  in  the  moving  ' 
vehicle.  The  person  being  transported 
shall  not  be  loft  unattended  during 
transport  unless  the  imniij^ration  officer 
needs  to  perform  a  law  enforcement 
function. 


(2)  Airline  transportation.  The 
escorting  officer(s)  must  abide  by  all 
Federal  Aviation  Administration  and 
airline  carrier  rules  and  regulations 
pertaining  to  weapons  and  the 
transportation  of  prisoners. 

(e)  Vehicular  pursuit.  (1)  A  vehicular 
pursuit  is  an  active  attempt  by  a 
designated  immigration  officer,  as  hsted 
in  paragraph  (eK2)  of  this  section,  in  a 
designated  pursuit  vehicle  to  apprehend 
fleeing  suspects  who  are  attempting  to 
avoid  apprehension.  A  designated 
pursuit  vehicle  is  defined  as  a  vehicle 
equipped  with  emergency  lights  and 
siren,  placed  in  or  on  the' vehicle,  that 
emit  audible  and  visual  signals  ir.  order 
to  warn  others  that  emergency  law 
enforcement  activities  are  in  progress. 

(2)  The  following  immigration  officers 
who  have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
initiate  a  vehicular  pursuit; 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Supervisor>'  personnel  who  are 
responsible  for  supervising  the  activities 
of  those  officers  hsted  above;  and 

(iii)  Immigration  officers  who  need 
the  authority  to  initiate  a  vehicular 
pursuit  in  order  to  effectively 
accomplish  tlieir  individualmission 
and  who  are  designated,  individually  or 
as  a  class,  by  the  Commissioner. 

(f)  Site  inspections.  (1)  Site 
inspections  are  Service  enforcement 
activities  undertaken  to  locate  and 
identify  aliens  illegally  in  the  United 
States,  or  aliens  engaged  in 
unauthorized  employment,  at  locations 
where  there  is  a  reasonable  suspicion, 
based  on  articulable  facts,  that  such 
aliens  are  present. 

(2)  An  immigration  officer  may  not 
enter  into  the  non-public  areas  of  a 
business,  a  residence  including  the 
curtilage  of  such  residence,  or  a  farm  or 
other  outdoor  agricultural  operation, 
except  as  provided  in  section  287(a)(3) 
of  the  Act.  for  the  purpose  of 
questioning  the  occupants  or  employees 
concerning  their  right  to  be  or  remain  in 
the  United  States  unless  the  officer  has 
either  a  warrant  or  the  consent  of  the 
owner  or  other  person  in  control  of  the 
site  to  be  inspected.  When  consent  to 
enter  is  given,  the  immigration  officer 
must  note  on  the  officers  report  that 
consent  was  given  and.  if  possible,  by 
whom  consent  was  given  If  the 
immigration  officer  is  denied  accoss  to 
conduct  a  site  inspcc:tion,  a  wrirr.int  may 
be  obtained. 

(.'-.)  AdequalH  records  must  be 
maintained  noting  the  results  of  ever\- 
site  inspection,  including  tho  .c  where 
no  illegal  alii-ns  are  loi:aled. 
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(4)  Nothing  in  this  section  prohibits 
an  inunigration  officer  from  entering 
into  any  area  of  a  business  or  other 
activity  to  which  the  general  public  has 
access  or  onto  open  fields  that  are  not 
farms  or  other  outdoor  agricultural 
operations  without  a  warrant,  consent, 
or  any  particularized  suspicion  in  order 
to  question  any  person  whom  the  officer 
believes  to  be  an  alien  concerning  his  or 
her  right  to  be  or  remain  in  the  United 
States. 

S  287.9    Criminal  search  warrant  and 
fireanns  policies. 

(a)  A  search  warrant  should  be 
obtained  prior  to  conducting  a  search  in 
a  criminal  investigation  unless  a 
specific  exception  to  the  warrant 
requirement  is  authorized  by  statute  or 
recognized  by  the  courts.  Such 
exceptions  may  include,  for  example, 
the  consent  of  the  person  to  be  searched, 
exigent  circimistances,  searches 
incident  to  a  lawful  arrest,  and  border 
searches.  The  Commissioner  shall 
promulgate  guideUnes  governing 
officers'  conduct  relating  to  search  and 
seizure. 

(b)  In  using  a  firearm,  an  officer  shall 
adhere  to  the  standard  of  conduct  set 
forth  in  §  287.8(a)(2).  An  immigration 
officer  may  carry  only  firearms  (whether 
Service  issued  or  personally  owned) 
that  have  been  approved  pursuant  to 
guidelines  promulgated  by  the 
Commissioner.  The  Commissioner  shall 
promulgate  guidelines  with  respect  to: 

(1)  Investigative  procedures  to  be 
followed  after  a  shooting  incident 
involving  an  officer; 

(2)  Loss  or  theft  of  an  approved 
firearm: 

(3)  Maintenance  of  records  with 
respect  to  the  issuance  of  firearms  and 
ammunition;  and 

(4)  Procedures  for  the  proper  care. 
storage,  and  maintenance  of  firearms, 
ammunition,  and  related  equipment. 


§  287.1 0    Expedited  intemai  review 
process. 

(a)  Vliolations  of  standards  for 
enforcement  activities.  Alleged 
violations  of  the  standards  for 
enforcement  activities  established  in 
accordance  with  the  provisions  of 

§  287.8  shall  be  investigated 
expeditiously  consistent  with  the 
policies  and  procedures  of  the  Offico  of 
Professional  Responsibility  and  the 
Office  of  the  Inspector  General  of  the 
Department  of  Justice  and  pursuant  to 
guideUnes  to  be  established  by  the 
Attorney  General.  Within  the 
Immigration  and  Naturalization  Service. 
the  Office  of  Intemai  Audit  is 
responsible  for  coordinating  the 
reporting  and  disposition  of  aiiegafions. 

(b)  Complaints.  Any  persons  wishing 
to  lodge  a  complaint  pertaining  to 
violations  of  enforcement  standards 
contained  in  §  287.8  may  contact  the 
Department  of  Justice,  P.O.  Box  27606, 
Washington,  DC,  20038-7606.  or 
telephone  1-800-669-4499. 

(c)  Expedited  processing  of 
complaints.  When  an  allegation  or 
complaint  of  violation  of  §  287.8  is 
lodged  against  an  employee  or  officer  of 
the  Service,  the  allegation  or  complaint 
shall  be  referred  promptly  for 
investigation  in  accordance  with  the 
policies  and  procedures  of  the 
Department  of  Justice.  At  the  conclusion 
of  an  investigation  of  an  allegation  or 
complaint  of  violation  of  §  287.8,  the 
investigative  report  shall  be  referred 
promptly  for  appropriate  action  in 
accordance  with  the  policies  and 
procedures  of  the  Department  of  Justice. 

(d)  Unsubstantiated  complaints. 
When  an  investigative  report  does  not 
support  the  allegation,  the  employee  or 
officer  pgainst  whom  the  allegation  was 
made  shall  be  informed  in  writing  that 
the  matter  has  been  closed  as  soon  as 
practicable.  No  reference  to  the 


allegation  shall  be  liled  in  the  officials 
or  employee's  official  personnel  file. 

(o)  Jurisdiction  of  other  Department  of 
Justice  organ/zaf/ons.  Nothing  in  this 
section  alters  or  limits,  is  intended  to 
alter  or  limit,  or  shall  be  construed  to 
aher  or  limit,  the  jurisdiction  or 
authority  conferred  upon  the  Office  of 
the  Inspector  General,  the  Office  of 
Professional  Responsibility,  the  Fetlpr;;) 
Bureau  of  Investigation,  the  United 
States  Attorneys,  the  Criminal  Division 
or  the  Civil  Rights  Division,  or  any  othrr 
component  of  the  Department  of  Justice, 
or  any  other  order  of  the  Department  of 
Justice  esfablishing  policy  or  procedun-s 
for  the  administration  of  standards  of 
conduct  within  the  Department  of 
Justice. 

§287.11    Scope. 

With  regard  to  this  part,  these 
regulations  provide  intemai  guidance 
on  specific  areas  of  law  enforcement 
authority.  These  regulations  do  not,  an* 
not  intended  to,  and  shall  not  be 
construed  to  exclude,  supplant,  or  liiiiii 
otherwise  lawful  activities  of  the 
Immigration  and  Naturalization  Servit c 
or  the  Attomey  General.  These 
regulations  do  not,  are  not  intended  to. 
shall  not  be  construed  to,  and  may  not 
be  relied  upon  to  create  any  rights, 
substantive  or  procedural,  enforceable  ui 
law  by  any  party  in  any  matter,  civil  <jr 
criminal.  The  Attorney  General  shall 
have  exclusive  authority  to  enforce 
these  regulations  through  such 
administrative  and  other  means  as  lie  or 
she  may  deem  appropriate. 

-  Dated:  .August  7,  1994. 
lanet  Reno, 
Attornt^y  Goneral. 
|FR  Doc.  94-19792  Filed  8-16-94;  8:45  ami 
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7  CFR  part 


Marketing  area 


AO  Nos. 


1001  .. 

1002  .. 

1004  .. 

1005  .. 

1006  .. 

1007  .. 

1011  .. 

1012  .. 

1013  .. 
1030  .. 

1032  .. 

1033  .. 
1036  .. 
1040  .. 
1044  .. 
1046  .. 

1049  .. 

1050  .. 

1064  .. 

1065  .. 
1068  .. 

1075  .. 

1076  .. 
1079  .. 

1093  .. 

1094  .. 
1096  .. 

-1097' 
1098' 
1099  . 
1106  . 
1108  . 
1124  . 
1126  . 
1131  . 

1134  . 

1135  . 
1137  . 
11382 
1139  . 


New  England 

New  York-New  Jersey  

Middle  Atlantic 

Carolina  

Upper  Florida  ^ 

Georgia i 

Tennessee  Valley I 

Tampa  Bay ^ 

Southeastern  Florida 

Chicago  Regional 

Southern  Illinois-Eastern  Missouri 

Ohio  Valley  

Eastern  Ohio-Western  Pennsylvania 

Southern  Michigan  

Michigan  Upper  Peninsula  

Louisville-Lexington-E'Jiansville 

Indiana 

Central  Illinois 

Greater  Kansas  City  ..* 

Nebraska-Western  lowsa  .. 

Upper  Midwest  

Black  Hills,  South  Dakota 

Eastern  South  Dakota  

Iowa  

Alabama-West  Florida 

New  Orleans-Mississippi  . 

Greater  Louisiana 

Memphis.  Tennessee 
Nashville,  Tennessee 
Paducah,  Kentucky  ... 

Southwest  Plains 

Central  Arkansas 

Pacific  Northwest  

Texas  

Central  Aiizona  ... 
Western  Colorado 
Southwestern  Idaho-Eastern  Oregon 

Eastern  Colorado  

New  Mexico-West  Te)(as  

Great  Basin  


-t- 


AO-14-A64 

AO-71-A79 

AO-160-A67 

AO-388-A3 

AO-356-A29 

AO-366-A33 

AO-251-A35 

AO-347-A32 

A0286-A39 

AO-361-A28 

AO-313-A39 

AO-166-A60 

AO-179-A55 

AC>-225-A42 

AO-299-A26 

AO-123-A62 

AO-319-A38 

AO-355-A27 

AO-23-A60 

AO-86-A47 

AO-178-A45 

AQ-248-A21 

AO-260-A30 

AO-295-A41 

AO-386-A11 

AO-103-A53 

AO-257-A40 

AQ-219-A46 

AO-1B4-A55 

AO-183-A45 

^O-210-A52 

AO-243-A43 

AO-368-A19 

AO-231-A60 

AO-271-A29 

AO-301-A22 

AO-380-A9 

AO-326-A26 

AO-335-A36- 

AO-309-A30 


'  The  Memphis,  Tennessee  and  Nashville,  Tennessee,  Orders  were  terminated  effective  July  31 ,  1 993. 

^The  Lubtxjck-Plainview,  Texas  Panhandle  and  Rio  Grande  Valiey  Orders  were  merged  to  form  the  Now  Mexico-West  Texas  order,  effective 
December  1,  1991. 


AGENCY:  Agriculturjil  M,irk:'!ip.-  ^'Tv  ii  •■. 

USDA. 

ACTION:  Amplified  Di'(  ision 

SUMMARY:  On  April  14,  iy!)4,tln'  I'nitnj 
St.ites  Di.strict  C^ourt  for  thi!  Uisirii  I  ui 
Minni's(jta  issucni  a  nH>i!ii)r,m(liim 
opinion  iiiid  ord'-.'  thrit.  i..  ji.ir!,  ihrci  irij 


llif  Sis.r(;t.ir\  of  Agri(  iilturc  to  issui'  <im 
iiniplifii'd  (i('(, ision  that  inoro  fully 
i'.\l)l<ii!is  thi'  (  ont.luhion.s  n-aclicd  in  a 
tmal  diM, ision  published  in  thu  Federal 
Resi-sItT  on  March  .5,  HJfilJ.This 
.ini])iirii'd  di'(  ision  responds  to  l!i,i! 


in! 


er  ami  siipji'eii 


■nb 


!!id  ;  laiifi 


lindings  ano  conclusions  of  tlie  final 

decision. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
I'.  Horovies,  Chief.  Order  Forinulution 
Hr.mcli,  I  ISDA/AM.S/Dairy  Division, 
Room  li'JliH.  .South  Building,  I'.O- fioN 
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96456.  Washington,  DC  20090-6456 
(202)  720-6274. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  final  rule  on 
small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Each  order,  as  amended,  will  promote 
more  orderly  marketing  of  milk  by 
producers  and  regulated  handlers'. 

This  final  rule-has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  (AMAA),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  mav  file  suit  in 
court.  Under  section  608c{15)(A)  of  the 
AMAA,  any  handler  subject  to  an  order 
may  file  with  the  Secretary  a  petition 
stating  that  the  order,  any  provisions  of 
the  order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary-  would  rule  on  the  petition. 
The  AMAA  provides  that  the  district 
court  of  the  United  States  in  any  district 
in  which  the  handler  is  an  inhabitant, 
or  has  its  principal  place  of  business, 
has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  complaint  is  filed  not  later 
than  20  days  after  the  date  of  the  entry 
oftheruUng. 

When  the  administrative  proceeding 
in  this  matter  was  initiated,  the  Notict^ 
of  Hearing  listed  separately  the 
Lubbock-Plainview,  Te.\as  (Fart  1 120): 
thf!  Texas  Panhandle  (Part  1 132):  and 
Rio  Grande  Valley  (Part  1138)  orders-.  A 
liearing  on  a  merger  of  these  thwv. 
orders  was  held  in  December  1<)H9.  .^s 
a  result  of  that  hearing,  the  thn^e  orders 
were  merged  effective  Dec;ember  1. 
19<)1.  under  the  name  of  the  New 
Mexico-West  Texas  order,  which  i.s  7 
CFR  Part  1138.  Therefor.-,  all  pn.posc.l 
order  languagi;  in  connci  tinn  with  this 
pnueeding  is  in  terms  oi  the  mcrced 


order.  In  this  and  future  documents  in 
this  proceeding,  the  New  Mexico-West 
Texas  order  will  replace  the  three  orders 
named  above. 

Prior  Documents  in  This  Proceeding 

Advance  Notice  of  Proposed 
Rulemaking:  Issued  March  29,  1990; 
published  April  3,  1990  (55  FR  12369). 

Notice  of  Hearing:  Issued  July  11, 
1990:  pubhshed  July  17,  1990  (55  FR 
29034). 

Extension  of  Time  for  Filing  Briefs 
and  Reply  Briefs:  Issued  March  28. 
1991:  published  April  3,  1991  (56  FR 
13603). 

Recommended  Decision:  Issued 
November  6, 1991;  pubhshed  November 
22,  1991  (56  FR  58972). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  December  24, 1991; 
published  January  6. 1992  (57  FR  383). 

Final  Decision:  Issued  February  5, 
1993;  published  March  5,  1993  (58  FR 
12634). 

Proposed  Termination  of  Order: 
Issued  April  20,  1993;  published  April 
27,  1993  (58  FR  25577). 

Final  Rule  and  Order:  Issued  April  20, 
1993;  published  May  11,  1993  (58  FR 
27774). 

Referendum  Order:  Issued  June  25, 
1993;  published  July  1.  1993  (58  FR 
35362). 

Final  Rule  and  Withdrawal:  Issued 
August  9.  1993;  published  August  17 
1993  (58  FR  43518). 

Correction  of  Final  Rule:  Issued 
November  29.  1993;  published 
December  6,  1993  (58  FR  641 10). 

Preliminar>-  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  New  England 
and  other  marketing  areas.  The  hearing 
was  held,  piirsuant  to  the  provisions  of 
the  AMAA  and  the  applicable  rules  of 
practice  (7  CFR  Part  900),  at  Eau  Claire, 
Wisconsin;  Minneapolis.  Minnesota;  St. 
Cloud,  Minnesota;  Syracuse.  New  York: 
Tallahassee.  Florida:"  and  Irving.  Texas, 
on  September  5,  1990.  through 
November  20,  1990.  Notice  of  such 
hearing  was  issued  on  July  11.  1990, 
and  published  Julv  17.  199(1  (55  FR 
29034). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  rcc  ord 
thereof,  the  Administrator,  on 
November  6.  1991,  issued  his 
retommend(;d  decision  containing 
notice  of  th(!  opportunity  to  file  written 
ex(,eptioiis  thereto.  Following  the 
submission  of  e.xceptiuiis  and  < omincuts 
on  the  rei.oniniendcd  decision,  a  final 
(if(  isinn  w;is  issued  on  FchruaiA  "1 
l't<i:t 


General  Basis  for  This  Amplified 
Decision 

On  April  14, 1994,  the  United  States 
District  Court  for  the  District  of 
Minnesota  issued  a  memorandum 
opinion  and  order.  The  Court  held  that 
the  Secretary  of  Agriculture's  final  • 
decision  for  die  "1990  National 
Hearing"  on  amending  Federal  milk 
orders  was  deficient  in  part.  The  Court 
found  that  the  Secretary's  decision  to 
retain  the  existing  Class  I  pricing 
structure  was  tantamount  to  a  finding 
that  the  structure  continued  to  satisfy 
the  requirements  of  die  AMAA  as  set 
out  in  section  608c(18).  The  Court  stated 
that  this  conclusion  might  or  might  not 
be  supported  by  the  substantial 
evidence  from  the  1990  National 
Hearing,  but  since  the  exphcit  findings 
and  explanations  relative  to  the 
§  608c(18)  factors  were  not  issued,  the 
Court  was  unable  to  make  that 
determination.  The  final  decision  was 
remanded  to  the  Secretary  for  120  days 
for  fifing  of  an  amphfied  decision. 

This  amplified  decision  provides 
additional  findings  and  conclusions  that 
address  the  material  issue  on  the  record 
of  the  1990  National  Hearing  concerning 
Class  1  milk  pricing  and  related  issues. 
This  document  provides  an  amplified 
explanation  of  why  the  Secretary 
decided  to  not  change  the  Class!  pricing 
structure  of  Federal  milk  marketing 
orders  and  that  such  determination  is 
consistent  with  the  pricing  requirements 
of  section  608c(18)  of  the  AMAA. 

Findings.  Explanations,  and 
Conclusions 

The  following  findings,  explanations, 
and  conclusions  on  the  material  issues 
ere  based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

Statutory-  Price  Factors 

7  L.S.C.608c(18)  states: 

Whenever  the  Secretan,-  finds,  upon  !l;,. 
basis  of  the  evidence  addui  eri  at  the  hearing 
required  by  section  608b  of  this  title  or  this 
sec  tion,  as  the  case  may  Ix-.  that  the  parity 
prices  ot  sue  li  coinniodities  are  not 
reasonable  ui  ^  ievv  of  the  pru  e  of  feeds,  llie 
available  supplies  of  feeds,  and  olhtT 
econonii(  conditions  whi.  h  aftei  i  inarkei 
supply  and  den  ind  tor  nnlk  and  its  prodn,  ts 
in  tilt  marketing  area  to  \vh:,.h  ,!)e 
ionten;j>la!''d  ajjreeniei.i.  urtl-r.  or 
amendine:.!  r.lates.  he  -hall  ti\  sm  h  pries 
as  he  finds  w  ill  rellecl  sui  ;!  !.,i  i<»rs.  inMire  ,1 
sulliclenl  ().;,itiii!yti!pi:rt  ;iiu!  v\!ioli'si,n.e 
milk  to  me(?t  I  iirV.-;it  lifed-.  and  ti.rti-er  lo 
assnre  a  level  of  fariri  i;ii  o.ne  iiilrq(t..lc  in 
r.i.uiilain  piodnctivi'  1  .ij.i,!.  in  si,(li.  i.-i.l  In 
r:;<-el  an!:i  ipaled  laliire  nii-iis,  .i:.il  ii|.  ,,,  ij,,, 
public  interest 

The  statute  mandate-,  ,1  iwo-.sit  p 
.iiialvsis  for  deterniiiiiii^  the  iippr(ip;i.ite 
lev  el  of  (,|  i,  rs  under  I  fd.Tal  milk 
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market  oiden.  The  first  step  involves 

ascertainment  of  parity  prices.  If  the 
Secretary  finds  that  the  parity  price 
levels  are  not  reasonable,  then  the 
second  step  reqidres  investigation  of 
appropriate  price  levels.  Both  pricing 
standards  require  recognition  of  explicit 
statutory  factors,  namely  the  price  of 
feeds,  the  available  supplies  of  feeds, 
and  other  economic  conditions  which 
afiect  market  supply  and  demand. 

Parity  prices  are,  and  have  been,  at  a 
level  that  is  significantly  higher  than  the 
prices  applicable  in  competitive  milk 
maiicets.  At  the  administrative  hearing, 
ofBcial  notice  was  requested  and 
granted  fcv  a  regular  publication  of  the 
United  States  Department  of  Agriculture 
titled  "Dairy  Situation  and  Outlook 
Yearbook",  DS-426,  Economic  Research 
Service,  August  1990.  On  page  10,  Table 
1. — United  States  dairy  situation  at  a 
glance,  annual  average  numbers  are 
listed  for  prices  received  by  farmers  (all- 
milk  price  for  milk  sold  to  plants]  and 
how  this  price  level  relates  to  the  parity 
price  measure.  The  statistics  reveal  that 
over  the  7-3reai  period  from  1983 
through  1989,  the  simple  average  all- 
milk  price  was  approximately  55 
percent  of  the  value  of  the  calculated 
parity  price  level.  These  statistics  show 
that  the  calculated  parity  price  levels 
relative  to  the  all-milk  price  would  be 
excessively  high  because  more  than 
ample  supplies  of  milk  were  available 
for  all  uses  at  prices  far  below  the  parity 
price  level,  and  thus,  the  parity  price  is 
not  reasonable.  This  finding  was  set 
forth  in  the  final  decision  at  58  FR 
12675.  Accordingly,  the  second  step  of 
the  section  608c(18)  analysis  was 
undertaken.  The  second  step  of  price 
determination  requires  a  more  in-depth 
analysis  of  dairy  maiicet  structure.  The 
statute  allows  the  Secretary  to  decide 
the  price  levels  that  will  achieve 
articulated  market  performance  goals: 
the  chosen  prices  must  ensure  a 
sufficimt  supply  of  pure  and 
wholesome  milk  to  meet  current  and 
future  market  needs  and  be  in  the  public 
interest.  As  outlined  below,  the 
Secretary  conducted  an  extensive 
analysis  of  each  individual  marketing 
order  in  light  of  the  statutorily-required 
dairy  maricet  performance  goals. 

As  required  by  7  U.S.C.  608c(18),  any 
administratively  recognized  price  level 
must  reflect  the  price  of  feeds,  the 
available  supplies  of  feeds,  and  other 
economic  conditions  that  affect  market 
supply  and  demand.  The  key  economic 
concept  focuses  on  supply  and  demand. 
Milk  markets  consist  of  both  buyers  and 
sellers,  the  buyer  representing  a  demand 
for  what  the  seller  can  supply.  Each  side 
could  be  studied  independently. 
However,  it  is  the  simultaneous 


consideration  of  all  sides  of  the  market 
that  the  Secretary  must  address  when 
regulating  dairy  markets  and  in 
determining  reasonable  price  levels. 
To  this  end,  federal  order  markets 
utilize  an  imregulated  and  competitive 
market  equilibrium  price  that  measures 
all  economic  factors  affecting  the  supply 
of  and  demand  for  milk  and  its  products 
that  captures  all  of  the  pricing  criteria 
estabbshed  by  section  608c(18).  As 
discussed  below,  this  price  is  embodied 
in  the  Mixuiesota-Wisconsin  (M-W) 
price.  This  price  indicates  the  price- 
quantity  relationship  that  buyers  and 
sellers  arrive  at  in  a  market  where 
transactions  are  free  of  government 
intervention,  the  competition  for  milk  is 
the  most  competitive,  and  milk  products 
produced  compete  in  a  national  market. 
The  M-W  price  automatically  adjusts  to 
prevailing  market  supply  and  demand 
conditions. 

The  Minnesota-Wisconsin  (M-W)  Price 

Prior  to  adoption  of  the  M-W  price, 
federal  milk  orders  rehed  upon  various 
procedures  to  establish  a  basic  milk 
price.  Using  different  measures,  each  of 
these  procedures  attempted  to  identify 
the  competitive  value  of  milk  used  for 
manufacturing  purposes.  For  example, 
certain  orders  variously  based  class 
prices  on  prices  paid  by  specific 
manufacturing  plants,  such  as  the 
Mid\«estem  Condensary  Series;  on  local 
plant  averages;  on  a  three-product  U.S. 
manufacturing  price;  or  on  product 
formulae,  such  as  the  butter/powder  or 
butter/cheese  formulae. 

One  major  problem  with  these  pricing 
methods  was  the  difficulty  in  keeping 
the  pricing  methods  up-to-date  with 
changes  taking  place  within  the  dairy 
industry.  For  example,  varying  local 
needs  required  that  some  milk  be 
shipped  £rom  plants  to  meet  Quid 
demands  and  thus  skewed  plant-based 
formulae  by  affecting  yields  and  prices 
of  manufactured  products  produced 
from  reserve  milk.  Moreover,  cost 
factors,  which  do  not  lend  themselves  to 
accurate  evaluation  or  precise  and 
timely  measurement,  also  complicated 
efforts  to  utilize  efficiently  these  various 
formulae.  Changes  in  labor  costs  and 
technology  similarly  could  not  be 
reflected  in  these  product  price 
formulae  in  a  timely  fashion. 

Thus,  there  was  growing  recognition 
that  a  competitive  pay  price  which 
would  automatically  adjust  to  prevailing 
supply  and  demand  conditions 
(including  feed  cost  and  availability) 
would  provide  the  most  practical  and 
reasonable  answer  to  shortcomings  in 
the  then-existing  pricing  methods.  The 
superiority  of  using  a  competitive  pay 
price  rests  upon  the  economic  principle 


that  dairy  processors  in  a  highly 
competitive  economy  will  tend  to 
purchase  milk  at  i»ices  close  to  the 
price  an  efficient  procenor  could  pay 
for  that  product.  Increasing  Utaar  and 
other  costs  tend  to  reduce  prkxa  that 
processors  ara  willing  to  pay  ior  milk. 
On  the  other  hand,  new  assembling, 
processing,  packaging  and  rnvketing 
techniques  that  reiduce  costs  m  Increase 
product  retiuns  tend  to  increase  the 
prices  processors  are  willii^  to  pay 
producers  for  milk.  As  these  factors 
fluctuate,  shifts  occur  in  the  piicea  that 
different  processors  may  be  able  to  pay 
producers.  Other  groups  of  processors 
must  meet  or  approximate  th^e  prices 
or  risk  losing  their  supplies  of  milk. 
Similarly,  various  economic  factOTs 
affecting  producers  (i.e.,  taxes,  inflation, 
feed  costs,  capital  assets  costs,  salaries. 
etc.)  are  automatically  reflecteid  in  the 
competitive  price  that  producns  are 
willing  and  able  to  charge  for  their  milk. 
Therefore,  a  competitive  pay  price  was 
and  is  viewed  as  an  excellent  and 
superior  indicator  of  the  upward  and 
downward  adjustments  in  costs  which 
are  automatically  reflected  in  market 
prices  paid  to  producers  for  their  milk. 

The  M-W  price  is  a  competitive 
equilibrium  market  price  that  represents 
an  estimate  of  the  average  of  prices  paid 
to  dairy  farmers  fat  Grade  B  milk  in 
Minnesota  and  Wisconsin  by  plants 
producing  manufactured  dairy  products 
such  as  butter,  nonfat  dry  milk  and 
cheese.  The  M-W  price  was  first 
adopted  in  1961  as  the  basis  for  setting 
all  minimum  classified  milk  prices  in 
the  Chicago  Regional  marketing  area.  By 
1975,  the  M-W  price  had  been  adopted 
by  all  federal  milk  orders.  Both  the 
industry  and  the  Secretary  view  the  M- 
W  price  as  an  accurate  indicator  of  the 
value  of  milk  in  targe  part  because  the 
price  reflects  all  of  the  supply  and 
demand  conditions  that  must  be 
considered  imder  section  608c(18). 

Manufactured  dairy  products  (cheese, 
butter,  and  nonfat  dry  milk)  can  be 
made  from  Grade  B  or  Grade  A  milk. 
Because  manufactured  dairy  products 
are  eight  to  ten  times  less  bulky  than 
raw  farm  milk  and  can  be  stored  for 
much  longer  periods  of  time  than  raw 
farm  milk,  these  manufectxired  products 
are  less  expensive  to  move  and  market 
than  raw  farm  milk  on  a  per  pound 
basis.  As  a  result,  manufactured  dairy 
products  can  and  do  compete  on  a 
national  market  basis  while  competition 
for  raw  and  packaged  fluid  milk  occurs 
on  a  more  local  or  regional  level. 

Accordingly,  since  manufacture  dairy 
products  (unlike  fluid  milk)  compete  in 
a  national  market,  thne  is  a  relationship 
between  the  M-W  price  for  Grade  B 
milk  and  the  price  of  surplus  Grade  A 
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nu.k.  which,  like  Grade  B  milk,  is  used 
to  produce  manufactured  dairy 
products.  The  M-W  price  reflects  a 
competitive  free  market  price  for  raw 
farm  milk  and  the  explicit  link  between 
Grade  B  and  Grade  A  surplus  milk 
prices.  Thus,  the  M-W  price 
automatically  incorporates  the  effects  of 
innumerable  economic  factors  which 
have  an  impact  on  both  buyers  and 
sellers  including  the  relative  price  and 
availability  of  feed  for  dairy  cows. 
Month-to-month  changes  in  the 
unregulated  free  market  M-W  price  (i.e., 
the  price  of  Grade  B  milk)  reflect 
changes  in  the  overall  supply  and 
demand  conditions  for  milk  and  its 
products  nationally. 

Concern  for  the  need  to  ensure 
competitive  equity  among  handlers  and 
the  existence  of  basic  price  differences 
between  adjacent  marketing  areas  also 
led  to  the  universal  adoption  of  the  M- 
W  price  in  all  federal  milk  orders. 
Marketing  areas  which  relied  on  the 
other  basic  pricing  formulae  noted 
above  often  resulted  in  producer  prices 
that  were  too  low  compared  to  those 
received  by  Midwestern  producers.  This 
situation  created  a  competitive 
disadvantage  for  Midwestern  processors 
with  respect  to  sales  of  such 
manufactured  dairy  products  as  butter, 
nonfat  dry  milk  and  cheese  because 
these  products,  which  compete  on,a 
national  rather  than  "local"  market, 
were  more  expensive  relative  to  similar 
products  manufactured  elsewhere. 
Consequently,  it  became  clear  that  a 
competitive  pay  price  would  most 
accurately  indicate  the  basic  value  of 
milk  on  a  national  level.  Use  of  the  M- 
W  price  which,  as  noted  above,  is  a 
competitive  pay  price,  automatically 
indicates  the  basic  value  of  milk  and 
eliminates  the  need  for  making  possibly 
inaccurate  judgments  concerning 
particular  products,  prices,  yield  factors 
and  manufacturing  allowances  which 
otherwise  would  be  used  to  calculate 
product  price  formulae. 

In  short,  the  M-W  price  provides 
automatic  adjustments  concerning  all  of 
the  factors  affecting  the  supply  of  and 
demand  for  milk  and  its  products.  Thus, 
the  M-W  price  has  been  adopted  in  all 
federal  milk  orders  as  the  "mover"  of  all 
Class  I  and  Class  II  prices  and  is  the 
Class  III  price  (subject  to  certain  minor 
adjustments).  Using  the  M-W  as  the 
Class  III  price  maintains  price 
coordination  between  Grade  B  and 
surplus  Grade  A  milk  supplies  used  for 
manufacturing  purposes. 

Price  and  Supplies  of  Feed 

Agricultural  commodities  typically 
follow  cyclical  price-quantity  patterns. 
Given  fixed  levels  of  demand,  as 


supplies  become  plentiful,  price  for  feed 
trends  dowriward.  When  supplies 
become  scarce,  price  for  feed  trends 
upward.  The  market  signals 
incorporated  into  the  M-W  price 
indicate  price  movements  up  and  down 
and  elicit  either  more  or  less  commodity 
production.  This  coupling  pattern 
between  feed  supplies  and  feed  prices 
allows  market  analysts  to  focus  on 
either  factor  and  implicitly  know  what 
the  other  is  doing. 

The  cost  of  fei^  is  a  significant  factor 
involved  in  milk  production.  Officially 
noticed  documents  that  are  part  of  the 
record  of  the  administrative  hearing 
outline  cash  feed  expenses  as  they  relate 
to  the  total  economic  costs  of  producing 
milk.  ("Economic  Indicators  of  the  Farm 
Sector:  Costs  of  Production,  Economic 
Research  Service",  ECIFS  3-1. 1983^ 
ECIFS  6-1.  1986;  and  ECIFS  9-1, 1989.) 
For  the  period  1981  through  1989,  data 
describing  the  annual  average  cost  of 
producing  one  hundred  pounds  of  milk 
were  reviewed.  Statistics  for  six 
individual  regions  plus  the  entire 
United  States  were  examined. 
Information  for  one  additional  region 
was  available  for  the  1987, 1988.  and 
1989  years. 

Annual  regional  and  total  United 
States  summary  statistics  for  a  nine-year 
period  from  1981  through  1989  were 
reviewed.  The  review  of  these  statistics 
revealed  that  the  total  cash  feed 
expenses  as  a  percentage  of  the  total 
economic  costs  of  production,  on  a  per 
hundredweight  (cwt.)  basis,  ranged  from 
30  percent  to  58  percent  from  year-to- 
year.  This  percentage  measures  the 
relative  significance  of  cash  feed 
expenses  for  each  region  and  the  United 
States  relative  to  the  estimated  total  cost 
of  milk  production  for  the  respective 
regions  and  the  United  States. 

Although  the  availability  and  cost  of 
feed  are  primary  factors  involved  in 
farm  level  milk  production,  there  is  a 
limit  to  how  much  milk  output  can  be 
obtained  from  a  given  quantity  of  feed 
input.  This  is  a  physical  milk 
production  constraint.  It  relates  to  the 
biological  limits  of  the  cow  and  the 
economics  of  milk  production  decisions 
made  by  individual  farmers.  In  general, 
given  a  specified  level  of  feed  costs,  a 
dairy  fanner  decides  to  purchase  and/or 
grow  a  quantity  of  feed  and  forage.  This 
in  turn  determines  the  amount  of  feed 
that  may  be  made  available  to  cows  for 
milk  production  and  has  a  direct  impact 
on  the  aggregate  level  of  milk  that  may 
be  produced  in  absence  of  any 
consideration  being  given  to  the  price 
that  can  be  obtained  for  the  milk  that  is 
produced. 

Such  analysis  of  the  availability  and 
costs  of  feed  provides  only  one 


dimension,  albeit  an  important 
dimension,  of  the  factors  the  Secretary 
must  consider  in  establishing  a  price  for 
milk.  These  important  statutory  pricing 
factors,  however,  are  automatically 
embodied  in  the  M-W  price.  The  M-W 
is  a  superior  basic  price  indicator  for 
milk  because  it  reflects  all  of  the 
economic  factors  that  affect  the  supply 
of  milk  as  well  as  all  of  the  factors  that 
affect  the  demand  for  the  products  of 
milk. 

In  summary,  the  rulemaking  record 
contains  ample  evidence  regarding  the 
price  and  availability  of  feeds  which  the 
agency  reviewed  when  making  its 
decision.  However,  these  factors,  as  well 
as  all  other  supply  and  demand  factors. 
continued  to  be  automatically  reflected 
in  the  M-W  price,  which  has  long  been 
the  moving  factor  in  the  Class  I  (and 
also  Class  II  and  III)  prices. 

The  Class  I  Price  and  Class  I  Differential 

The  Class  I  price  in  each  order 
contains  two  components.  The  largest 
component  is  the  M-W  price,  which 
applies  in  all  orders.  The  smaller 
component  is  a  Class  I  differential  that 
is  specific  to  each  order.  Consequently, 
through  the  M-W  component  the  Class 
I  price  in  each  order  automatically 
reflects  the  price  and  availability  of 
supplies  of  feed  and  all  other  economic 
factors  that  affect  the  supply  and 
demand  for  milk  and  dairy  products. 

Raw  milk  is  a  bulky  product  and  is 
more  expensive  to  transport  than  the 
equivalent  amount  of  milk  used  to 
produce  concentrated  manufactured 
dairy  products.  There  is  a  direct  link 
between  weight  and  the  cost  of  moving 
milk  across  geographic  areas. 

The  Class  I  differential  part  of  the 
Class  I  price  is  intended  to  partially 
reflect  the  cost  of  transporting  milk.  The 
differential  portion  serves  as  a  price 
incentive  to  draw  milk  from  supply 
areas  toward  metropolitan  demand 
centers.  One  of  the  statutory  objectives 
of  the  Federal  milk  order  program  is  to 
provide  a  sufficient  amount  of  fluid 
milk  for  consumers.  The  differential 
serves  as  an  incentive  to  move  milk 
from  supply  areas  to  demand  centers. 

In  economic  terms,  a  spatial  pricing 
structure  for  milk  evolves  when  it 
traverses  geographic  space.  The 
strticture  is  characterized  by  a  price  at 
the  area  of  supply.  Such  price  increases 
proportionally  as  the  distance  to  the 
area  of  demand  increases.  It  is  noted 
that  there  does  not  need  to  be  a  single 
defined  supply  area.  Furthermore,  it  is 
not  necessary  that  prices  be  identical  at 
all  recognized  supply  areas.  Many 
different  supply  areas  could  be 
considered.  However,  distance  and  the 
cost  of  transportation  implicitly  and 
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efficiently  link  demand  areas  to  the 
nearest  and/or  least  cost  area  of  supply. 
The  spatial  Class  I  milk  pricing 
structure  recognizes  these  economic 
relationships. 

The  Court's  opinion  appears  to 
misconstrue  the  Secretary's  description 
regarding  the  Class  I  difierential  and 
transportation  cost.  The  Court  observed 
that: 

[T)he  Secretary  expressly  states  in  his  rinal 
decision  that  the  differentials  are  no  longer 
meant  to  reflect  the  cost  of  transportatioQ 
*  •  *  (Opinion,  p.7). 

In  fact,  the  final  decision  pointed  out 
that  "the  Class  I  pricing  structure  does 
not  cover  the  total  cost  of  moving  bulk 
fluid  milk  from  one  area  to  another."  (58 
FR 1 2648 ,  emphasis  added). 

In  short,  the  relevant  factor  that 
establishes  a  limit  for  Class  I 
differentials  is  the  cost  of  transportation. 
Class  I  differentials  partially  reflect  the 
cost  of  transportation  at  a  level  that  will 
insure  an  adequate  supply  of  milk 
pursuant  to  statutory  objectives. 
Because  some  milk  is  produced  just 
about  everywhere,  the  mix  of  milk 
produced  near  consumjrtion  centers 
with  milk  shipped  from  distant  areas 
varies  among  orders.  If  no  nearby  milk 
is  produced  for  a  particular 
consumption  center,  the  Class  I 
differential  would  have  to  more  fully 
reflect  the  cost  of  transporting  milk  from 
the  nearest  alternative  surplus  milk- 
producing  area.  However,  because  some 
milk  is  produced  just  about  everywhere, 
the  Class  I  differential  in  any  particular 
marketing  area  merely  has  to  be  high 
enough  to  bring  forth  adequate  supplies 
of  locally  produced  milk  together  with 
supplemental  supplies  from  other  areas. 

As  the  mobility  of  milk  increased,  a 
transition  necessarily  occurred  frpm 
considering  only  isolated  local  markets 
to  considering  a  system  of  regional 
markets  that  are  linked  through  class 
price  coordination.  Individual  markets 
that  previously  set  class  prices  based  on 
local  supply-demand  conditions  now 
are  part  of  larger  regional  markets  whose 
prices  are  coordinated  through  the  M- 
VV  price  as  the  price  mover  in  federal 
milk  meuketing  orders.  Once  the  M-W 
price  was  adopted,  there  was  a  common 
mechanism  for  coordinating  market 
price  movements. 

From  the  regulatory  perspective,  the 
statutory  goal  of  providing  an  adequate 
milk  supply  for  each  market  is  furthered 
by  coordinating  milk  prices  among  the 
system  of  orders.  Based  upon  the  cost  of 
moving  milk.  Class  I  differentials  am 
established  so  that  the  price  of  milk  nt 
any  plant  location  does  not  exiu'cd  ths; 
cost  of  transporting  milk  fn)m  supply 
areas.  Proper  alignment  of  milk  prices 


between  nearby  adjacent  markets  is 
necessary  so  that  handlers  located  in 
more  deficit  milk  producing  areas  can 
attract  a  supply  of  milk. 

The  Biend  Price 

Handlers  in  each  order  account  for 
milk  in  Class  I,  Class  n,  and  Class  III 
uses  at  the  minimum  respective  class 
price  established  under  each  order.  The 
blend  price  that  applies  to  producers  is 
calculated  by  dividing  the  total  poimds 
of  producer  milk  into  the  total  value  of 
all  milk  at  class  prices  used  by  handlers 
regulated  under  an  order.  Accordingly, 
the  blend  price  is  a  weighted  average 
price  that,  because  all  milk  of  an  order 
is  part  of  the  price  calculation,  assures 
that  each  producer  shares  in  both  the 
benefits  of  supplying  the  fluid  milk 
market  and  the  burden  of  the  reserve  or 
surplus  milk  supplies  associated  with 
each  order.  Thus,  the  blend  price 
incorporates  regional  and  national 
measures:  it  is  a  measure  of  supply  and 
demand  conditions  in  each  order  as 
well  as  a  measure  of  national  supply 
and  demand  conditions  that  are 
reflected  in  the  class  prices  that  are 
based  on  the  M-VV  price.  Blend  prices 
increase  or  decrease  as  class  prices 
increase  or  decrease  in  response  to 
changes  in  national  supply  and  demand 
conditions.  Also,  the  blend  price  in  each 
market  increases  or  decreases  as  the 
Class  III  use  in  each  market  decreases  or 
increases.  Thus,  blend  prices  reflect  all 
of  the  economic  factors  that  affect  the 
supply  of  and  demand  for  milk  and 
dairy  products  that  are  required  to  be 
considered  under  the  pricing  criteria  of 
the  AMAA. 

Producers  make  their  production  and 
marketing  adjustments  on  the  basis  of 
changes  in  blend  prices  and  differences 
in  blend  prices  among  orders.  It  is  not 
uncommon  for  supply  areas  of 
individual  orders  to  expand  or  contract 
in  response  to  blend  price  changes  over 
time.  Also,  because  milk  is  free  to  move 
to  handlers  regulated  under  different 
orders,  it  is  not  uncommon  for  milk  to 
shift  from  one  order  to  another  in 
response  to  blend  price  differences  that 
result  from  changes  in  supply  and 
demand  conditions  under  different 
orders. 

USDA  's  Supply-Demand  Analysis 

A  supply  and  demand  analysis  was 
conducted  by  USDA  to  consider  the 
Class  I  differential  portion  of  the  Class 
I  prices.  This  analysis  was  based  on  the 
hearing  record,  exceptions,  and 
comments,  and  was  a  proper  and 
sufficient  economic  review  of  dairy 
market  performance.  By  tucusing  on 
milk  market  perforniancfi  measures, 
r.SDAs  analysis  directK  .iddn^ssod  the 


statutory  goal  of  ensuring  adequate  milk 
supplies  to  meet  the  needs  of  each 
federal  milk  marketing  area. 

The  examination  conducted  by  USDA 
reviewed  the  level  of  Class  HI  utilization 
for  each  market  area.  This  market 
performance  measure  is  appropriate 
because  of  the  basic  imderlying 
accounting  definitions  and  regulations 
in  all  federal  milk  orders. 

In  general,  each  marketing  order 
defines  producer  milk  receipts  as  all 
Crade  A  milk  that  is  associated  with 
(i.e.,  used  in]  the  particular  order 
market.  The  producer  receipts  n>ay  be 
from  dairy  farms  in  at  close  to  the 
defined  "marketing  area",  or  it  may 
come  from  dairy  farms  that  are  located 
hundreds  of  miles  away.  The  key 
identifying  factor  is  that  the  milk  is 
associated  with  the  market  as  evidenced 
by  its  receipt  by  handlers  regulated 
under  that  particular  order. 

Specific  market  definitions  also 
describe  milk  used  for  Class  I,  Class  11. 
and  Class  III  uses  based  on  the  end 
products  made  from  such  milk.  The 
standard  accoimting  identity  apphcable 
for  all  federal  milk  market  orders 
requires  that  the  total  amount  of  milk 
used  in  Class  I,  Class  II,  and  Class  HI 
products  equals  the  total  amount  of 
producer  milk  receipts  associated  with 
each  market  order.  The  class  utilization 
percentages  are  determined  by  dividing 
the  amount  of  milk  used  in  each 
respective  class  by  the  amount  of 
producer  receipts  for  the  market.  In  this 
manner,  the  class  utilization  percentage 
represents  how  much  miUc  is  being  used 
in  each  class  of  product  relative  to  the 
total  volume  of  milk  associated  with  a 
specifically  defined  geographic  Federal 
milk  marketing  area. 

Markets  generally  function  by.  serving 
Class  I  demand  first,  then  meeting  Class 
II  demands,  and  finally  utilizing  the 
residual  volume  of  producer  receipts  as 
Class  III.  In  this  manner,  the  volume  of 
milk  utilized  in  Class  III  is  an  indication 
of  the  surplus,  or  reserve,  milk  level 
available  to  meet  any  supplemental 
needs  of  the  Class  1  and  Class  II  market. 
During  certain  periods  of  the  year,  the 
level  of  milk  production  is  low  while 
the  demand  for  Class  I  and  Class  n  milk 
is  higfr.  In  these  deficit  periods,  it  may 
be  necessary  to  use  all  milk  regularly 
associated  with  the  market  to  meet  the 
Class  I  demand.  A  certain  portion  of  the 
milk  supply  in  most  markets  also  is 
ni^eded  to  meet  regular  Class  II  milk 
demands;  consequently,  a  reserve  milk 
supply  of  30  to  35  percent  (i.e..  Class  III 
percent  utilization)  is  not  excessive  to 
ensure  that  sufficient  milk  is  available 
in  (h(*  market  at  all  times  to  satisfy  C.\d<.^ 
I  ami  II  (It-innnd. 
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The  Court's  opinion  suggests  that  the 
Secretary's  reliance  on  producer  milk  in 
his  analysis  of  whether  Class  I  prices 
meet  the  statutory  price  considerations 
required  by  Section  608c(18)  does  not 
consider  milk  supplies  available  outside 
the  marketing  area  (Opinion,  p.20).  In 
fact,  producer  milk  and,  more 
specifically,  Class  III  utilization  does 
incorporate  the  availability  of  milk 
supplies  from  outside  a  marketing  area 
because,  regardless  of  its  origin,  any 
milk  received  by  a  regulated  handler  in 
a  marketing  area  is,  by  definition, 
producer  milk.  Thus,  the  Class  III 
utilization  of  producer  milk  is  an 
important  indicator  of  federal  order 
supply  and  demand  conditions. 

The  opinion  also  focuses  on  the 
following  statement  in  the  final  decision 
(58  FR  12648): 

*   *  *  There  is  no  national  supply  and 
demand  standard  for  the  order  program  as  a 
whole.  This  is  not  to  say  that  a  regulated 
market  cannot  rely  on  milk  supplies  from 
another  area,  as  is  often  the  case. 
Nevertheless,  viewed  on  an  individual 
market  basis,  we  reaffirm  our  conclusion  that 
milk  supplies  available  for  Class  I  and  Cla.ss 
II  uses  are  adequate,  but  not  excessive  i/i 
most  markets. 

The  above  finding  is  in  the  first  of 
three  paragraphs  that  respond  to  an 
exception  filed  by  the  Upper  Midwest 
Federal  Order  Coalition  (UMFOC)  that 
maintained  the  Secretary  used  too  high 
a  measure  of  what  should  be  considered 
a  reasonable  reserve.  The  Secretary 
indicated  that  there  was  a  range  of 
views  expressed  concerning  reserve 
supplies  needed  to  serve  Class  I  needs 
on  a  year-round  basis.  (58  FR  12646) 
When  both  Class  I  and  Class  II  needs  are 
considered,  the  Secretary  indicated  that 
this  analysis  of  supply  and  demand  for 
milk  on  the  various  markets  and  regions 
was  valid. 


As  noted  above,  the  M-VV  is  a 
measure  of  supply  and  demand  factors 
throughout  the  country.  However,  there 
is  no  single  national  standard  for 
determining  how  much  reserve  milk 
should  be,  or  needs  to  be,  associated 
with  each  marketing  order.  The  amount 
of  reserve  milk  varies  among  orders  as 
a  result  of  different  circumstances  that 
affect  production  and  marketing 
practices  and  conditions.  Some  regions 
are  affected  more  than  others  from  year 
to  year  by  variations  in  weather 
conditions  that  have  an  impact  on  milk 
production  and  reserve  milk  supplies. 
Also,  some  areas  are  more  heavily 
involved  in  manufacturing  than  others. 
The  amount  of  involvement  has  an 
impact  on  the  amount  of  reserve  milk 
that  is  historically  associated  with 
certain  federal  order  markets  relative  to 
others.  Moreover,  since  the  blend  price 
drives  producers'  production  and 
marketing  decisions,  milk  is  shifted  to 
alternative  outlets  and  orders  to  take 
advantage  of  higher  prices.  This  shifting 
of  milk  supplies  impacts  on  the  amount 
of  reserve  milk  associated  with  different 
orders.  Also,  milk  may  be  alternatively 
associated  or  disassociated  from  orders 
ahogether  depending  on  the  blend  price 
level  of  a  federal  milk  order  relative  to 
returns  from  unregulated  manufacturing 
plants.  Consequently,  Class  III  milk 
utilization  is  an  important  indicator  of 
a  market's  performance  and  its  ability  to 
meet  Class  I  needs.  For  these  reasons", 
the  Secretary's  reliance  on  producer 
milk  and  Class  III  utilization  is 
appropriate  and  automaticallv  considers 
the  availability  of  milk  supplies  from 
outside  a  marketing  area. 

As  detailed  in  the  final  decision,  the 
supply-demand  analysis  conducted  by 
the  Secretarv-  considered  the  level  of  ' 
Class  III  milk  utihzation  relative  to  the 


estabhshed  Class  I  price  differential. 
Most  markets  appeared  to  have  a 
relative  balance  between  supply  and 
demand,  while  some  markets  were 
deficit  and  others  were  surplus.  On  a 
system-wide  basis  considering  all  of  the 
testimony  from  the  hearing,  comments, 
and  exceptions,  the  Secretary  properly 
determined  that  the  current  Class  I 
differentials  were  meeting  the 
statutorily  described  market 
performance  measures. 

General  Findings 

The  findings  and  determinations  set 
forth  herein  have  been  issued  in 
response  to  a  memorandum  opinion  and 
order  of  the  United  States  District  Court, 
District  of  Minnesota,  Fourth  Division, 
issued  on  April  14. 1994.  The  findings' 
and  determinations  supplement  those 
that  were  previously  set  forth  in  the 
fin^l  decision  issued  on  February  5. 
1993,  and  published  in  the  Federal 
Register  on  March  5,  1993,  with  respect 
to  the  New  England  and  other  Marketing 
Area  orders.  No  additional  regulato.n; 
changes  are  necessan,-  as  a  result  of  tliis 
amplified  decision. 

List  of  Subjects  in  7  CFR  Parts  1001, 
1002, 1004,  1005.  1006,  1007,  1011, 
1012,  1013,  1030,  1032,  1033,  1036, 
1040,  1044,  1046,  1049,  1050,  1064. 
1065, 1068, 1075.  1076,  1079.  1093. 
1094,  1096,  1099.  1106,  1108.  1124, 
1126,  1131,  1134.  1135,  1137,  1138. 
1139 

Milk  marketing  orders. 

Dated:  August  10.  1994. 
Mike  Espv, 
Si'crdary 

IKR  Doc.  94-19982  filed  8-16-94:  8  45  ;ini| 
BfLUNG  CODE  3410-02-P 


■■       s  ss 

SL          **  ^ 

1^ — ^^^—  « 

S       i  1 


Wednesday 
August  17,  1994 


Part  VI 


5      S     J 


Department  of 
Transportation 


Federal  Aviation  Admfnistration 


14  CFR  Parts  65  and  66 

Revision  of  Certification  Requirements: 

Mechanics  and  Repairmen;  Proposed 

Rule 


42430  Federal  Register  /  Vol.  59.  No.  158  /  Wednesday,  August  17,  1994  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION      SUPPUEMENTARY  INFORMATION: 


Federal  Aviation  Administration 

14  CFR  Parts  65,  and  66 

[Docket  No.  27863;  Notice  No.  94-27] 

RIN  2120-AF22 

Revision  of  Certification 
Requirements:  Mechanics  and 
Repairmen 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaicing 
(NPRiM). 

SUMMARY:  This  notice  proposes  to 
amend  the  Federal  Aviation  Regulations 
(FAR)  that  prescribe  the  certification 
and  training  requirements  for  mechanics 
and  repairmen.  Current  regulations 
prescribing  these  certification 
requirements  do  not  reflect  the 
significant  technological  advances  that 
have  occurred  in  the  aviation  industry 
and  the  enhancements  in  training  and 
instructional  methods  that  have  affected 
all  aviation  maintenance  personnel.  The 
proposed  rule  would  consolidate  and 
clarify  all  certification,  training, 
experience,  and  currency  requirements 
for  aviation  maintenance  personnel  in  a 
newly  established  Part  66  of  the  FAR. 
The  proposal  would  enhance  aviation 
safety  by  establishing  new  training 
programs  for  aviation  maintenance 
personnel  and  would  decrease  the 
regulatory  burden  on  these  personnel  by 
providing  alternatives  for  meeting 
experience  and  currency  requirements. 
The  proposed  rule  would  enhance  the 
•technical  capabilities  and  increase  the 
level  of  professionalism  among  aviation 
maintenance  personnel.  All  proposals 
are  based  on  recommendations 
developed  by  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC). 
DATES:  Comments  must  be  submitted  on 
or  before  October  17, 1994. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administrrjtion,  Office 
of  the  Chief  Counsel.  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  27863. 
8f)()  Independence  Avenue  SW., 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Doi.ket  No. 
27863.  Comments  may  be  examined  in 
Room  91,50  weekdays  betvvet:n  8:30  a.m. 
and  5  p.m.,  except  on  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leslie  K.  Vipond.  AFS-3()2,  Aircraft 
Maintenance  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SVV..  Washington.  DC  20591, 
telephone  (202)  267-3269. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  astimates,  if  appropriate.  Comments 
should  identify  the  regulatory  docket  or 
notice  number  and  should  be  submitted 
in  triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  action  is 
taken  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  rtiay 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27863."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
comoienter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NFRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-220,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
idenlif'v  the  notice  number  of  this 
NPRM" 

Pel-sons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRMs 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  (AC)  No.  11- 
2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  ajiplicntion  procedure. 

Background 

In  k<!eping  with  the  FAA's  policy  of 
reviewing  and  upgrading  regulations  to 
ensure  that  they  are  consistent  with 
chan>;t*s  in  the  aviation  environment, 
the  FAA  is  conducting  a  two-phase 
regulator\'  review  to  amend  Part  65, 
SubpartsD  and  E  (14  CFR  Part  65)  of  the 


FAR,  which  pertain  to  mechanics, 
mechanics  holding  inspection 
authorizations,  and  repairmen.  Since 
the  recodification  requirements  for  these 
airmen  has  not  been  accomplished  and 
few  significant  revisions  to  the  subparts 
have  been  made.  However,  numerous 
technological  advances  in  the  aviation 
industry,  recent  FAA  and  international 
regulatory  activities,  concerns  over 
aging  aircraft,  and  enhancements  in 
training  methods  have  significantly 
affected  all  aspects  of  maintenance 
operations.  Additionally,  various  and 
often  conflicting  interpretations  of  the 
existing  regulations  periodically  have 
resulted  in  confusion  among  the  airmen 
for  whom  this  part  was  intended. 
Because  of  these  factors,  the  FAA  has 
instituted  this  complete  regulatory 
review  of  Part  65,  Subparts  D  and  E. 

In  November  1989,  a  joint  industry/ 
FAA  Part  65  review  group  was  formed 
to  evaluate  and  review  certification 
requirements  for  mechanics  and 
repairmen.  The  review  group's  objective 
was  to  develop  and  present  a  unified 
position  on  Part  65.  The  group 
comprised  representatives  from  several 
aviation  associations  and  was 
coordinated  by  the  Professional 
Aviation  Maintenance  Association 
(PAMA).  FAA  interests  were 
represented  by  the  Aircraft  Maintenance 
Division  (AFS-300)  of  the  FAA. 

The  review  group  conducted  a  series 
of  panel  discussions  throughout  the 
United  States  and,  as-a  result,  drafted 
the  Industry/FAA  Part  65  Beview  Group 
Working  Paper,  which  was  published  on 
January  31, 1991.  This  paper  presented 
the  issues  of  general  agreement  within 
the  review  group  and  also  presented 
those  issues  that  the  group  believed 
would  require  further  discussion. 

Further  impetus  for  the  Part  65  review 
came  with  ARAC's  establishment.  The 
ARAC  charter  became  effective  on 
February  5,  1991.  ARAC  was  established 
to  assist  the  FAA  in  the  rulemaking 
process  by  providing  input  from  outside 
the  Government  on  major  regul.itory 
issues  affecting  aviation  safety.  ARAC 
includes  representatives  of  air  carriers, 
manufacturers,  general  aviation^.  labor 
groups,  universities,  associations, 
airline  passenger  groups,  and  the 
general  public.  Under  the  framework 
provided  by  ARAC,  the  previously 
established  Part  65  review  group 
became  a  working  group  of  ARAC. 
ARAC's  formation  has  given  the  F.AA 
additional  opportunities  to  solicit 
information  directly  from  significantly 
affected  parties  who  meet  and  exchange 
ideas  about  proposed  rules  and  existing 
rules  that  should  either  be  revised  or 
eliminated. 
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The  issues  agreed  upon  by  the  review 
group  in  the  January  31. 1991,  working 
paper  and  the  consensus  achieved  at 
subsequent  meetings  of  the  Part  65 
working  group  have  become  the  basis 
for  the  changes  proposed  in  this  NPRM, 
which  constitute  phase  I  of  the  Part  65 
regulatory  review.  The  issues  that 
require  further  discussion  and 
agreement  by  the  members  of  the 
working  group  (such  as  the  evaluation 
of  any  potential  for  additional 
certificates  and  ratings  and  the 
expansion  of  aviation  repair  specialist 
privileges)  will  become  the  basis  for 
phase  II  of  the  regulator^'  review  and  a 
subsequent  NPRM. 

In  support  of  this  regulatory  review, 
the  FAA  completed  a  historical  review 
of  Part  65.  Subparts  D  and  E.  on  October 
22, 1991.  This  review  revealed  that 
there  have  been  17  amendments  (1  of 
which  was  rescinded),  3  petitions  for 
rulemaking,  and  100  exemption  actions 
to  these  subparts  since  recodification.  In 
addition,  one  accident,  the  Aloha 
Airlines  Boeing  737  structural  failure  on 
April  28,  1988,  generated  National 
Transportation  Safety  Board  (NTSB) 
recommendations  related  to  these 
subparts. 

The  three  petitions  for  rulemaking 
addressed  issues  associated  with 
establishing  certificates  and  ratings  for 
avionics  and  instrument  technicians, 
recertifying  mechanics,  and  allowing 
applicants  for  mechanic  certificates  who 
desire  to  qualify  on  the  basis  of 
experience  and  have  not  graduated  from 
an  approved  Part  147  aviation 
maintenance  technician  school  to  take 
the  oral  and  practical  tests  for  a 
certificate  or  rating  before  completing 
the  required  written  tests. 

The  majority  of  requests  for 
exemption,  FAA  policy  letters,  and  legal 
interpretations  regarding  mechanics 
pertained  to  inspection  authorization 
renewal  or  the  general  eligibility  and 
experience  requirements.  The  majority 
of  actions  concerning  repairmen 

involved  certificate  privileges  and 
limitations. 

The  FAA  also  conducted  a  survey  of 
FAA  regional  offices  on  the  certification 
of  mechanics,  holders  of  inspection 
authorizations,  and  repairmen  during 
1991.  A  copy  of  this  survey  has  been 
placed  in  docket  number  27863.  The 
survey  questions  were  derived  from 
issues  that  surfaced  during  FAA 
participation  in  listening  sessions  with 
aviation  industry  associations  and  the 
International  Civil  Aviation 
Organization  (ICAO)  Aircraft 
Maintenance  Engineer  Licensing  Panel 
and  from  issues  identified  in  legal 
interpretations,  petitions  for  exemption, 


petitions  for  rulemaking,  and 
enforcement  actions. 

Results  of  this  survey  showed  clear 
support  for:  (1)  replacing  the  term 
"mechanic"  with  "aviation  maintenance 
technician";  (2)  developing  a  system  for 
granting  additional  privileges  and 
limitations  for  mechanics;  (3) 
encouraging  additional  FAA 
participation  with  ICAO  and  other 
aviation  authorities  to  standardize 
training  and  certification  of 
maintenance  personnel;  (4)  using 
aviation  maintenance  instructor 
experience  to  satisfy  recent  experience 
requirements;  (5)  clarifying  §65. 75(b), 
vkTitten  test  requirements;  (6)  adding 
"facsimile"  to  §  65.16;  and  (7) 
developing  a  separate  certificate  or 
rating  for  balloon  repairmen.  The 
majority  of  the  respondents  supported 
changes  in  the  English-language 
requirements  for  both  mechanics  and 
repairmen,  the  continued  acceptance  of 
military  aircraft  maintenance  experience 
as  the  basis  for  airframe  and  powerplant 
mechanic  certification,  and  changing 
the  units  of  time  used  in  §65.77  to 
designate  experience  requirements  for 
mechanics  from  months  to  hours. 

General  Discussion  of  the  Proposal 

The  proposals  developed  during 
phase  I  of  the  Part  65  regulatory  review 
and  set  forth  in  this  ^;PRM  cover  a 
broad  range  of  issues  affecting  the 
certification  of  aviation  maintenance 
personnel.  The  proposals  included  in 
this  NPRM  would:  (1)  establish  a 
separate  part  for  aviation  maintenance 
personnel;  (2)  remove  gender-specific 
terms  from  the  current  regulation;  (3) 
change  the  term  "mechanic"  to 
"aviation  maintenance  technician";  (4) 
change  the  terra  "repairman"  to 
"aviation  repair  specialist";  (5)  establish 
the  equivalency  of  the  aviation 
maintenance  technician  and  aviation 
repair  specialist  certificates  with  current 
certificates;  (6)  allow  facsimiles  to  be 
used  in  the  process  of  replacing  lost  or 
destroyed  aviation  maintenance 
technician  and  aviation  repair  specialist 
certificates;  (7)  require  apphcants  to 
demonstrate  English-language 
proficiency  by  reading  and  explaining 
appropriate  maintenance  publications 
and  by  writing  defect  and  repair 
statements;  (8)  discontinue  the 
certification  of  aviation  maintenance 
personnel  who  are  employed  outside 
the  United  States  and  are  not  proficient 
in  the  English  language;  (9)  require  all 
aviation  maintenance  technician 
applicants  to  pass  a  written  test  that 
would  examine  their  knowledge  of  all 
apphcable  maintenance  regulations;  (10) 
clarify  the  requirement  that  each 
applicant  for  an  aviation  maintenance 


technician  certificate  pass  all  sections  of 
the  written  test  before  applying  for  oral 
and  practical  tests;  (11)  recognize  new 
computer-based  testing  methods;  (12) 
specify  all  experience  requirements  in 
hours  instead  of  months;  (13)  establish 
a  basic  competency  requirement  for 
aviation  maintenance  technicians,  (14) 
allow  aviation  maintenance  technirians 
to  use  equipment-specific  training  as  an 
additional  means  to  qualify  for  the 
exercise  of  certificate  privileges;  (15) 
permit  aviation  maintenance  instructors 
to  use  instructional  time  to  satisfy 
currency  requirements;  (16)  establish 
training  requirements  for  aviation 
maintenance  technicians  who  desire  to 
use  their  certificates  for  compensation 
or  hire;  (17)  extend  the  duration  of  :m 
inspection  authorization  from  1  to  2 
years;  and  (18)  expand  the  renewal 
options  available  to  the  holder  of  an 
inspection  authorization. 

This  preamble  addresses  the  propost'd 
changes  through  a  discussion  of  tho 
principal  issues  and  in  a  section-by- 
section  general  analvsis  of  the  propos«>d 
nile. 

Principal  Issues 

Establish wi'nt  of  a  Separate  Subpart  for 
Aviation  Maintenance  Personnel 


The  FAA  proposes  to  establish  3  new 
Part  66  under  the  title,  ( :ertification: 
Aviation  Maintenance  Technicians  ^nd 
Aviation  Repair  Specialists.  This  n.-.v 
part  would  be  created  by  removing 
Subparts  D  (Mechanics)  and  E 
(Repairmen)  from  the  current  Part  b5 
and  using  these  existing  subparts  as  the 
nucleus  for  the  newly  created  Suljp.irts 
B  (Aviation  Maintenance  Technici.jns) 
and  C  (Aviation  Repair  SpeciaHsts) 
under  Part  66.  The  sections  of  the 
current  Part  65  Subpart  A  (General)  ;hi,l 
apply  only  to  aviation  maint<  nante 
personnel  would  be  includec.  in  Subpart 
A  of  the  proposed  Fart  66. 

In  addition  to  regulating  the 
certification  requirements  for  avioiion 
maintenance  personnel.  Part  65  also 
currently  regulates  the  certification  of 
airmen  such  as  aircraft  dispatchei-s.  air 
traffic  controllers,  and  parachute  ri>;gers, 
whose  certification  requirements  and 
duties  differ  markedly  from  those  of 
aviation  maintenance  personnel. 
Currently,  there  are  more  than  145.000 
certificated  mechanics  and  repairux-n. 
The  number  of  certificated  aviation 
maintenance  personnel  is  second  or.ly 
to  the  number  of  certificated  pilots. 
Aviation  maintenance  personnel  work 
in  all  aspects  of  the  aviation 
environment,  perform  tasks  vasti\ 
different  from  those  performed  by  .•')  .-r 
airmen,  and  are  affected  by  trainii^L:  •     1 
«:urrency  requirements  ihat  are 
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substantially  more  extensive  than  those 
affecting  other  airmen  currently 
regulated  by  Part  65. 

The  aviation  maintenance  sector  is 
one  of  the  aiost  complex  sectors  of  the 
aviation  community  and  all  aviation 
maintenance  personnel  must  possess 
many  technical  skills.  The  addition  of 
this  part  to  the  FAR  is  warranted 
because  of  the  complexity  of  the 
certincatioQ  and  training  requirviments 
affectii^  aviation  maintenance 
personneL  In  addition,  the  certification 
requirements  for  aviation  maintenance 
personnel  are  expanding  under  this 
proposed  rule,  and  additional 
certificates  uad  ratings  are  proposed  for 
creation  under  phase  II  of  the  regulatory 
review. 

Hemovai  (^Gender-Specific  Terms 

In  accordance  with  the  FAA's  policy 
of  implementing  gernler-neutral 
regulations  and  maintaining  confonnity 
with  other  recently  revised  airman 
certificatioo  regulations  that  are  now 
gend^-neutral,  and  in  view  of  the 
increased  role  of  women  in  the  aviation 
maintenance  profession,  the  FA  A 
proposes  to  eliminate  all  gender-specific 
rei^nces  in  current  Part  65  and 
proposed  Part  66.  These  changes  are 
reflected  in  the  proposed  amendment; 
however,  specific  changes  are  not  listed 
in  the  section-by-section  general 
analysis. 

Redesigjnation  of  the  Term  "Mechanic" 

Because  of  changes  in  aircraft 
technology,  the  amount  of  specialized 
'  training  required  to  perform  aviation 
maintenance  has  increased  significantly 
since  the  ijitroduction  of  the  term 
"mechanic."  The  highly  complex  and 
technical  field  of  contemporary  aviation 
maintenance  requires  substantially  more 
than  the  manual  skills  typically 
associated  with  individuals  classified  as 
mechanics.  The  FAA  asserts  that  the 
term  "aviation  maintenance  technician" 
more  completely  describes  the  type  of 
skills  necessary  to  maintain  today's 
complex  aircraft  and  more  accurately 
reflects  the  level  of  professionalism 
found  in  the  aviation  maintenance 
industry.  Additionally,  adoption  of  tlie 
term  "aviation  maintenance  technician" 
would  standardize  terminology 
throughout  the  aviation  industry  and 
make  Part  66  consistent  with  Part  147  of 
the  FAR  (which  rt^ulates  Aviation 
Maiiitenance  Technician  Schools). 
aviation  maintenance  trade 
publications,  and  many  ICAO  member 
states.  These  changes  are  reflected  in  the 
proposed  amendment,  however,  specufic 
cb^mges  have  not  been  listed  in  the 
settion-by-scction  general  aiialy.sis. 


Redehignation  of  the  Term  "Repairman" 

In  view  of  the  specialized  nature  of 
aviation  maintenance  tasks  performed 
by  currently  certificated  repairmea,  the 
FAA  proposes  that  the  term  "aviation 
repair  specialist"  replace  the  current 
term  "repairman."  The  FAA  contends 
that  the  term  "aviation  repair  specialist" 
mora  accurately  reflects  the  level  of 
expertise  required  to  maintain  today's 
highly  complex  aviation  systems.  In 
addition,  the  use  of  the  term  "aviation 
repair  specialist"  would  serve  to 
increase  the  level  of  professionalism 
among  aviation  maintenance  personnel. 
Adoption  of  the  term  would  also  be 
consistent  with  the  FAA's  policy  of 
implementing  gender-neutral 
regulations.  These  changes  are  reflected 
in  the  proposed  amendment;  however, 
specific  changes  have  not  been  listed  in 
the  section-by-section  general  analysis. 

Equivalency  of  Ratings 

Any  valid  mechanic  or  repairman 
certiRc-ate  would  be  equivalent  to  an 
aviation  maintenance  technician  or 
aviation  repair  specialist  certificate, 
respectively.  After  implementation  of 
this  regulation,  the  holder  of  a  current 
mechanic  or  repairman  certificate  may 
continue  to  exercise  the  privileges  of  the 
corresponding  aviation  maintenance 
technician  or  aviation  repair  specialist 
certificate  and  may  exchange  a  current 
mechanic  or  repairman  certificate  for  an 
aviation  maintenance  technician  or 
aviation  repair  specialist  certificate 
respectively.  Phase  I  of  the  regulatory 
review  does  not  create  additional 
certificates  or  ratings. 

Replacement  of  Lost  or  Destroyed 
Certificates  by  Facsimile 

The  proposal  would  revise  current 
procedures  by  permitting  an  airman 
who  has  lost  a  certificate  issued  under 
proposed  Part  66  to  request  a  facsimile 
of  the  certificate  from  the  FAA  as 
confirmation  of  the  certificate's  original 
issuance.  The  proposal  would  also 
alloiv  any  request  to  the  FAA  to  be 
made  by  facsimile  and  would  permit  the 
FAA  to  send  directly  to  the  airman  a 
facsimile  that  the  airman  may  carry  as 
proof  of  the  original  certificate's 
issujmce  for  a  period  not  to  exceed  60 
days.  Adoption  of  the  proposed  change 
would  make  the  rule  consistent  with 
current  practices  implemented  by  the 
Airman  Certification  Branch  (AVN-460) 
at  tile  Aviation  Standards  National  Field 
Offiic:e  in  Oklahoma  City.  Current 
regulations  specify  the  use  of  telegrams 
only. 

'Iliis  change  reflects  advancements  in 
(■.ornrnunications  technology  and  would 
spetd  access  to  FAA  services  by 


permitting  the  use  of  other  means,  such 
as  telephone  lacsimile  or  computer 
modenv,  to  obtain  a  replacement 
certificate.  The  use  of  these  means 
would  speed  the  replacement  of  lost 
certificates  to  the  airman,  thereby 
decreasing  the  time  during  which  the 
airman  may  not  exercise  the  privileges 
of  a  certificate  of  rating.  Similar 
provisions  are  under  consideration  for 
adoption  in  other  parts  of  the  FAR. 

Demonstration  of  English-Language 
Proficiency  and  Removal  of  Exception 
Criteria  for  Applicants  Employed 
Outside  the  United  States  Who  Are  Not 
Proficient  in  the  English  Language 

The  proposal  would  require  an 
applicant  for  an  aviation  maintenance 
technician  certificate  or  aviation  repair 
specialist  certificate  to  read,  write, 
speak,  and  unckrstand  the  English 
language,  as  is  currently  required  for 
applicants  desiring  to  exercise  the 
privileges  of  the  certificate  within  the 
United  States.  The  proposal  would 
require  the  applicant  to  demonstrate 
this  knowledge  by  reading  and 
explaining  appropriate  maintenance 
publications  and  by  writing  defect  and 
repair  statements.  "The  proposal  also 
would  eliminate  the  issuances  of 
certificates  to  individuals  who  cannot 
meet  this  requirement  and  are  employed 
solely  outsitfe  the  United  States  by  a 
certificated  U.S.  repair  station,  or  a 
certificated  U.S.  air  carrier. 

This  proposal  recognizes  the  highly 
technical  nature  of  aviation 
maintenance  in  today's  aviation 
industry.  Proficiency  with  the  general 
terminology  of  the  Ea^ish  language  is 
not  sufficient  to  ensure  the  competency 
of  an  aviation  maint«iance  technician 
or  repair  specialist.  The  individual  must 
be  able  to  understand  and  master  the 
complex  and  often  very  specialized 
language  of  airworthiness  instructions 
and  other  terminology  associated  with 
the  maintenance  of  highly  sophisticated 
aviation  equipment.  In  operations 
conducted  at  certificated  U.S.  air 
carriers,  certificated  U.S.  commercial 
operators,  and  U.S.-certificated  repair 
stations,  the  vast  majority  of  technical 
information  is  conveyed  in  the  English 
language.  The  FAA  has  determined  that 
the  proposed  rule  would  guarantee  a 
level  of  competency  that  would  ensure 
that  an  applicant  for  either  certificate  is 
able  to  use  all  relevant  maintenance 
publications  effectively. 

The  FAA  also  proposed  that  the 
current  exception,  which  permits  the 
certification  of  mechanics  (aviation 
maintenance  technicians)  who  are 
employed  outside  the  United  States  and 
are  not  proficient  in  the  English 
language,  be  deleted.  The  current 
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airframe,  powerplant,  and  general 
written  tests  for  mechanics  are  all 
written  in  the  English  language. 
Applicants  taking  these  tests  must  be 
proficient  in  the  English  language  to 
complete  these  examinations 
successfully;  therefore,  the  exception  is 
not  necessary. 

Although  repairmen  (aviation  repair 
specialists)  are  not  required  to  take 
written  tests,  these  individuals  also 
work  in  environments  that  require  more 
than  mere  proficiency  in  the  English 
language.  Because  the  FAA  does  not 
certify  repairmen  working  under  U.S.- 
certificated  foreign  repair  stations  and 
because  of  the  need  for  all  certificated 
repairmen  to  understand  technical 
material  written  in  Enghsh,  the  FAA 
also  proposed  that  all  repairmen 
(aviation  repair  specialists)  demonstrate 
proficiency  in  the  English  language  and 
that  the  exception  allowing  individuals 
who  are  not  proficient  in  the  English 
language  to  be  certificated  to  work  only 
outside  the  United  States  be  deleted.   " 

Current  holders  of  a  mechanic  or 
repairman  certificate,  who  do  not  meet 
the  English  language  requirement  and 
are  employed  outside  of  the  United 
States  by  a  certificated  U.S.  air  carrier  or 
a  certificated  U.S.  repair  station,  would 
continue  to  exercise  the  privileges  of 
their  certificate  without  a  further 
showing  of  competency.  Their 
certificates  would  remain  endorsed 
"Vahd  only  outside  of  the  United 
States." 

Establishment  of  a  Requirement  for 
Aviation  Maintenance  Technicians  To 
Pass  a  Written  Test  on  all  Applicable 
Provisions  of  Chapter  14 

Current  regulations  require  an 
applicant  for  a  mechanic  (aviation 
maintenance  technician)  certificate  to 
pass  a  written  test  that  includes  the 
applicable  provisions  of  Parts  43  and  91 
of  this  chapter.  Because  contemporary 
maintenance  operations  require  the 
applicant  to  understand  certification 
and  maintenance  regulations  other  than 
those  found  solely  in  Parts  43  and  91, 
the  FAA  proposes  amending  the 
knowledge  requirements  for  the 
certificate  to  require  an  applicant  to 
pass  a  written  test  on  the  applicable 
provisions  of  the  entire  chapter. 

Clarification  of  Requirement  To  Pass  all 
Sections  of  the  Written  Test  Before 
Applying  for  the  Oral  and  Practical 
Tests 

There  has  been  some  confusion 
among  applicants  for  the  mechanic 
(aviation  maintenance  technician) 
certificate  who  are  not  enrolled  at  Part- 
147-approved  aviation  maintenance 
technician  schools  regarding  the 
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language  of  §  65.75(b).  This  section 
requires  an  individual  to  pass  each 
section  of  the  written  test  before 
applying  for  the  oral  and  practical  tests 
prescribed  by  §  65.79.  The  FAA  believes 
that  it  is  essential  that  the  applicant 
display  knowledge  of  the  equipment 
and  procedures  to  be  used  by  the 
applicant  before  the  oral  and  practical 
tests  are  given.  The  applicant  must 
possess  adequate  knowledge  before 
being  permitted  to  take  the  oral  and 
practical  tests,  because  it  is  this 
knowledge  that  enables  an  applicant  to 
solve  practical  problems  and 
demonstrate  the  ability  to  perform  the 
work  of  a  certificated  aviation 
maintenance  technician.  In  addition, 
when  taking  an  oral  or  practical  test,  an 
apphcant  for  a  certificate  must  handle 
complex  equipment;  a  lack  of 
knowledge  about  the  use  of  that 
equipment  could  injure  the  applicant  or 
others.  Therefore,  the  FAA  has  clarified 
the  current  requirement  by  proposing 
amendatory  language  that  would  require 
all  applicants,  except  students  at  an 
approved  Part  147  aviation  maintenance 
school,  to  pass  all  sections  of  the  wTitten 
test  before  applying  for  the  oral  and 
practical  tests. 

Recognition  of  New  Written  Testin" 
Methods  " 

In  the  area  of  written  testing,  the  FAA 
recognizes  recent  developments  in 
training  and  testing  technology.  Because 
the  results  of  some  written  tests,  such  as 
those  ft-om  recently  approved  computer- 
based  testing,  can  be  made  immediately 
available  to  the  applicant,  the  FAA 
proposes  that  a  report  of  the  written  test 
be  made  available,  as  opposed  to  sent, 
to  an  applicant  who  has  taken  the 
examination  using  computer-based 
testing. 

Specification  of  Experience 
Requirements  in  Hours 

The  FAA  proposes  that  experience 
requirements  for  aviation  maintenance 
personnel,  currently  expressed  in 
months,  be  expressed  in  an  equivalent 
number  of  hours.  A  change  to  the  hourly 
experience  requirements  would  ^ive  the 
FAA  and  the  aviation  industry  a  simpler 
method  of  measuring  and  verifying 
work  experience.  The  proposed  revision 
also  would  enable  aviation  maintenance 
personnel  working  in  part-time 
positions  to  better  quantify  their  work 
experience.  FAA  Order  8300.10. 
Airworthiness  Inspector's  Handbook, 
currently  permits  the  practice  of 
measuring  part-time  experience 
requirements  in  hours.  The  proposed 
rule  would  expand  this  current  practice 
by  measuring  both  part-time  and  full- 
time  experience  in  hours.  Equivalpnt 


levels  of  full  time  experience  are:  6 
months/1000  hours:  18  months/3000 
hours;  30  months/5000  hours. 

Establishment  of  Basic  Competencv 
Requirements 

Currently  §65.79,  Skill  requirements, 
requires  an  applicant  for  a  mechanic 
certificate  to  pass  an  oral  and  practical 
test  covering  the  applicant's  skills  in 
performing  practical  projects  covered  by 
the  written  test.  Because  of  the 
complexity  of  current  aviation 
maintenance  operations,  the  FAA 
proposes  to  establish  a  broad-based 
competency  requirement  in  §  66.79  th.it 
encompasses  more  than  the  skill 
requirements  included  in  the  current 
regulation. 

Current  interpretations  of  the  exi-=ting 
regulation  tend  to  emphasize  the 
evaluation  of  basic  skills  that  often 
concentrate  solely  on  tasks  involving 
manual  de.xterity.  Although  mastprv  of 
these  basic  skills  is  invaluable,  the  FAA 
asserts  that  a  more  comprehensive  Ie\  el 
of  competency,  based  on  current 
aviation  maintenance  practices,  is 
required  of  aviation  maintenance 
technicians.  The  proposed  rule  would 
expand  the  evaluation  of  aviation 
maintenance  technician  applicants  to 
include  a  demonstration  of  competoncy 
in  technical  tasks  and  aircraft 
maintenance  more  appropriate  to  the 
current  aviation  environment  and  the 
certificate  and  rating  sought. 

Use  of  Equipment-Specific  Training  to 
Qualify  for  Certificate  Privileges 

Through  the  use  of  equipment- 
specific  training,  the  proposal  would 
provide  the  holder  of  an  aviation 
maintenance  technician  certificate  with 
an  additional  means  to  remain  qualified 
to  approve  and  return  to  service  any 
aircraft,  appliance,  or  part  for  which 
that  person  is  rated  and  to  supervise  the 
maintenance,  preventive  maintenance, 
alteration,  and  return  to  service  of  ih.^se 
aircraft,  appliances,  and  parts. 

Under  the  current  regulation,  a 
certificate  holder  may  supervise 
maintenance  operations  or  approve  and 
return  to  service  an  aircraft,  appliancp, 
or  part  if  the  certificate  holder  has:  (1) 
previously  performed  the  work:  (2) 
performed  the  work  to  the  satisfaction  of 
the  Administrator;  or  (3)  performed  the 
work  under  the  direct  supervision  of  a 
certificated  mechanic  or  repairman  uho 
has  had  previous  experience  with  that 
specific  task. 

"The  proposal  would  allow  the 
aviation  maintenance  technician  to  use 
equipment-specific  training  to  obtiiin 
the  LX)mpetency  necessary  to  supers  !m? 
these  operations  or  approve  an  item  for 
fpturn  to  service  without  previous!) 
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having  performed  the  work  that  is 
anticipated.  Tlirough  the  adoption  of 
equipment-specific  training  to  satisfy 
this  experience  requirement,  the  FAA 
recognized  enlianoements  in  aviation 
maintenance  training  that  can  provide 
the  aviation  maintenance  technician 
with  technical  knowledge  equal  to 
knowled^  gained  in  the  work 
enviroiunent.  However,  in  allowing 
training  to  replace  actual  work 
experience,  the  FAA  would  require  a 
high  level  of  specificity  between  the 
training  and  the  actual  work  to  be 
preformed  or  supervised.  Therefore,  the 
proposal  would  require  that  the  training 
used  to  satisfy  this  .-equirement  be 
unique  to  the  specific  equipment  on 
which  the  work  is  to  be  performed.  A 
course  of  instruction  detailing  the 
maintenance  practices  for  the  same 
make  and  model  aircraft  on  which  an 
aviation  mainteaance  technician  will 
perform  work,  or  a  course  of  instruction 
detaihng  the  overhaul  procedures  for  a 
specific  psrt  or  appliance,  for  example, 
would  satisfy  the  provisions  of  the 
proposed  rule.  Such  courses  may  be 
provided  by  any  manufacturer, 
individual,  or  organization  whose 
training  has  been  found  acceptable  to 
the  Administrator. 

Training  of  a  more  general  nature, 
which  may  be  used  to  satisfy  currency 
requirements  as  proposed  in  §  66.83. 
may  not  be  sufficiently  specific  to  allow 
an  aviation  maintenance  technician  to 
perform  work  on  a  specific  aircraft,  part, 
or  appliance.  For  example,  a  course  in 
the  FAR  applicable  to  maintenance 
procedures  would  not  satisfy  the 
provisions  of  proposed  §  66.81  but 
could  be  used  to  satisfy  the  provisions 
of  proposed  §66.83. 

The  FAA  also  proposes  to  clarify  the 
intent  of  the  cvurent  regulation  by 
proposing  amendatory  language  that 
v«)uld  allow  a  certificate  holder,  who 
desires  to  exercise  supervisory,  return  to 
service,  or  approval  responsibilities,  to 
demonstrate  the  ability  to  perform  the 
work  to  the  satisfaction  of  the 
Administrator.  The  current  regulation 
requires  actual  performance  of  the  work. 

t'se  of  Instrvctjonal  Time  by  A\iation 
Maintenance  Instructors  to  Satisfy 
Currency  Requirements 

Under  current  §  65.83,  there  are  no 
provisions  for  allowing  individuals 
involved  in  aviation  maintenance 
instruction  to  nse  that  experience  for 
maintaining  the  currency  required  to 
exercise  the  privileges  of  their  certificate 
and  ratings.  The  FAA  recognizes  that 
the  experience  gained  while  providing 
aviation  maintenance  instruction  or 
directly  supervising  other  aviation 
maintenance  instructors  is 


commensurate  with  the  experience 
obtained  while  directly  performing 
aviation  maintenance.  The  FAA  already 
recognizes  this  experience  in  current 
§  63.91(c)(2).  Within  that  section  the 
phrase  "actively  engaged"  includes 
instructors  who  are  exercising  the 
privileges  of  their  certificate  and  ratings 
at  an  aviation  maintenance  school 
certificated  under  Part  147  of  this 
chapter.  Therefore,  the  FAA  proposes  to 
allow  the  use  of  instructional  time  also 
to  satisfy  currency  requirements. 

Under  the  proposed  rule,  a  certificate 
holder  would  qualify  to  .maintain 
currency  by  serving  as  an  aviation 
maintenance  instructor  or  by  directly 
supervising  other  aviation  maintenance 
instructors  under  his  or  her  certificate  or 
rating.  The  instruction  concerned  would 
have  to  be  directly  related  to  aviation 
maintenance  and  acceptable  to  the 
Administrator,  so  that  the  time  an 
individual  speiuk  providing  instruction 
or  directly  supervising  other  instructors 
is  equivalent  to  the  experience  gained 
while  performing  aviation  maintenance 
tasks.  For  example,  instructional  time  • 
provided  at  Part  147  aviation 
maintenance  technician  schools  or 
under  an  approved  air  carrier 
maintenance  training  program  would  be 
acceptable  and  would  meet  the  intent  of 
the  proposed  rule. 

The  purpose  of  currency  requirements 
is  to  ensure  that  all  aviation 
mainte^nce  technicians  are  familiar 
with  current  maintenance  practices  and 
the  applicable  FAR.  The  aviation 
mainteaance  instructor  must  keep 
abreast  of  current  maintenance  practices 
in  a  wide  variety  of  disciplines  to 
provide  the  high  quality  instruction 
required.  Aviation  maintenance 
instructors  perform  a  critical  function  in 
the  aviation  maintenance  education 
process,  and  the  FAA  believes  that  the 
adoption  of  the  proposed  mle  would 
recognize  this  importance. 

Establishment  of  Training  Requirements 
for  Certificated  Aviation  Maintenance 
Technicians  Exercising  the  Privileges  of 
their  Certificates  for  Compensation  or 
Hire 

Under  current  Part  65,  there  are  no 
specific  provisions  that  require  the 
training  of  certificated  mechanics. 
Current  regulations  ensure  that 
certificated  aviation  maintenance 
technicians  supporting  operations  under 
Part.s  121,  127.  135,  and  145.2(a)  are 
informed  fully  about  procedures, 
techniques,  and  new  equipment  in  use 
through  participation  in  maintenance 
and  preventive  maintenance  training 
programs.  In  an  effort  to  ensure  that  all 
aviation  maintenance  technicians  are 
informed  of  current  maintenance 


practices  in  the  rapidly  changing 
aviation  maintenance  environment,  the 
FAA  proposes  the  adoption  of  rdresher 
training.  reqaalificaticD  training,  and 
other  training  appropiriate  to  the  duties 
of  the  aviation  maintenance  technician, 
for  aviation  maintmance  tet^midans 
who  use  their  certificates  for 
compensation  ofr  hire  and  do  not 
participate  in  the  mmntenance  and 
preventive  maintenance  training 
programs  referenced  atMwe.  This 
proposal  would  ensure  that  all  aviation 
maintenance  technicians  who  exercise 
the  privileges  ci  their  certificates  fcx- 
compensation  or  hire  and  have  the  sole 
responsibihty  for  ensuring  the 
airworthiness  of  the  equipment  on 
which  they  perform  maintenance  meet 
training  requirements  similsr  to  those 
currently  in  place  for  aviation 
maintenance  tedinicians  supp>ortlng 
operations  under  Parts  121, 127, 135, 
and  14 5. 2(a). in  addition,  this  proposal 
would  also  ensure  that  aviation 
maintenance  tedinicians  who  support 
U.S.  certificated  repair  stations  that  do 
not  have  maintenance  and  preventive 
maintenance  training  programs  receive 
comparable  training. 

Under  the  proposed  rule,  an  aviation 
maintenance  technician  who  meets  the 
prescribed  work  experience 
requirements  and  wishes  to  exercise  the 
privileges  of  the  certificate  or  rating  for 
compensation  or  hire  would  be  required 
to  complete  refresher  training  or  other 
training  appropriate  to  the  duties  of  an 
aviation  maintenance  technician. 

An  aviation  maintenance  technician 
refresher  course,  inspection 
authorization  refresher  course,  or  a 
series  of  such  courses  that  are 
acceptable  to  the  AdministratOT  and 
consist  of  a  total  of  not  less  than  16 
hours  of  instruction  within  a  24-month 
period  could  be  used  to  satisfy  the 
refresher  training  requirement.  The 
completion  of  an  inspection 
authorization  refresher  course  by  an 
aviation  maintenance  technician  who 
does  not  hold  a  current  inspection 
authorization  would  also  constitute 
completion  of  the  mandatory  aviation 
maintenance  technician  training 
requirement.  Adoption  of  such  a 
provision  would  increase  the  range  of 
training  options  available  to  the  aviation 
maintenance  technician  and  would 
enhance  the  individual's  understanding 
of  the  inspection  authorization  process. 

As  an  alternative  to  refresher  training, 
an  aviation  maintenance  technician 
wishing  to  exercise  the  privileges  of  the 
certificate  and  ratings  for  comp^isation 
or  hire  may  complete  other  tnining 
appropriate  to  the  duties  of  an  aviation 
maintenance  technician.  This  training 
may  be  broad  based  and  would  consist 
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of  a  course  or  courses  of  instruction, 
acceptable  to  the  Administrator,  of  not 
less  than  16  hours  within  a  24-month 
period.  Completion  of  courses  dealing 
with  general  maintenance  practices  or 
regulations  applicable  to  maintenance 
operations,  for  example,  would  satisfy 
the  intent  of  this  proposed  rule. 

The  FAA  recognizes  that  many- 
certificated  aviation  maintenance 
technicians,  who  support  Part  91 
operations  or  other  maintenance 
facilities  without  maintenance  or 
preventive  maintenance  training 
programs  in  place,  receive  periodic 
maintenance  training.  For  example, 
these  aviation  maintenance  technicians 
may  receive  training  through  aviation 
training  centers  or  manufacturer's 
courses.  The  proposed  rule  would 
permit  this  type  of  maintenance 
in.slruction  to  be  credited  toward  the 
hours  needed  to  complete  the  proposed 
training  requirements,  provided  the 
instruction  is  acceptable  to  the 
Administrator. 

The  training  required  under  this 
provision,  as  set  forth  in  proposed 
§  66.83.  encompasses  more  types  of 
training  than  the  training  that  may  be 
used  to  satisfy  the  provision  of  the 
proposed  §66.81.  Therefore,  compliance 
with  proposed  §  66.83  does  not 
automatically  authorize  the  aviation 
maintenance  technician  to  perform  a 
specific  tasL  Additionally,  equipment- 
specific  training  is  encompassed  within 
the  concept  of  "training  appropriate  to 
the  duties  of  an  aviation  maintenance 
technician."  Equipment-specific 
training  used  by  the  aviation 
maintenance  technician  to  satisfy  the 
requirements  of  proposed  §66.81  also 
may  be  used  to  satisfy  the  proposed 
currency  requirements.  For  example,  an 
aviation  maintenance  technician  who 
received  maintenance  training  on  a 
Gulfistream  IV  aircraft  that  enabled  the 
aviation  maintenance  technician  to 
perform  work  on  that  specific  aircraft 
may  credit  the  hours  of  instruction 
received  toward  the  training  required  in 
proposed  §  66.83. 

An  individual  who  exercises  the 
privileges  of  the  certificate,  but  not  for 
compensation  or  hire,  would  not  need 
to  complete  these  training  requirements. 
Many  of  the  individuals  who  do  not 
exercise  their  privileges  for 
compensation  or  hire  perform  only 
limited  work  on  aircraft  that  they  ouoi 
or  on  a  limited  range  of  aeronautical 
equipment.  In  such  cases,  knowlet^  of 
a  broad  range  of  current  maintenance 
technologies  is  not  necessarily  required. 
Although  the  FAA  encourages  these 
personnel  to  attend  refresher  training, 
the  FAA  has  deteiroinerf  that  a 


mandatory  training  requirement  for 
these  individuals  is  not  warranted. 

The  proposal  also  sets  forth  a 
provision  that  would  permit  an  aviation 
maintenance  technician  who  has  not 
exercised  the  privileges  of  the  certificate 
within  the  preceding  24  months  to 
exercise  the  privileges  of  the  certificate 
including  for  compensation  or  hir«  by 
completing  requalification  training 
acceptable  to  the  Administrator.  A 
specific  minimum  time  for 
requalification  training  has  not  been 
specified  in  the  proposed  regulation  in 
order  to  provide  instructors  and 
examiners  with  greater  flexibility  in 
assisting  non-current  aviation 
maintenance  technicians  to  achieve  tiie 
required  proficiency. 

An  adaidonsl  change  to  the  current 
rule  would  enhance  the  ability  of  non- 
current  aviation  maintenance" 
technicians  to  regain  the  currency 
required  to  exercise  the  privilege's  of 
their  certificate  and  ratings.  The 
proposed  rule  would  allow  these 
individuals  to  credit  the  time  thev  work 
under  the  supervision  of  a  certificated 
avi.ation  maintenance  technician  toward 
currency  requirements. 

The  holder  also  may  continue  to 
exercise  the  privileges  of  the  certificate 
and  associated  ratings  if  the 
Administrator  finds  that  the  aviation 
maintenance  technician  is  competent  to 
exercise  those  privileges.  Passing  an  oral 
and  practical  test  with  a  designed 
aviation  maintenance  technician 
examiner  (currently,  a  designated 
mechanic  examiner  (DME))  would 
satisfy'  this  requirement. 

Sections  121.375.  127.137,  and 
135.433  require  that  an  operator  have  a 
training  program  to  ensure  that  persons 
performing  maintenance  or  preventive 
maintenance  functions  are  informed 
fully  about  procedures  and  techniques 
and  new  equipment  in  use. 
Additionally,  §  145.2(a)  requires  that 
repair  stations  performing  maintenance 
for  a  Part  121  or  127  operator  comply 
with  either  Part  121.  Subpart  L  (which 
includes  the  requirements  of  §  121.375) 
or  Part  127,  Subpart  I  (which  includes 
the  requirements  of  §  127.137). 
Compliance  with  any  of  these  sections 
meets  the  intent  of  the  proposed  rule. 
Individuals  exercising  the  privileges  of 
their  certificates  under  the  provisions  of 
these  sections,  therefore,  need  not 
comply  with  the  training  requirements 
set  forth  in  the  proposed  rule. 

In  addition,  an  aviation  maintenance 
instructor  teaching  under  an  aviation 
maintenance  training  program 
acceptable  to  the  AdministratDr  need 
not  comply  with  these  proposed 
training  requirements.  As  a  result  of 
their  position  as  aviation  maintenance 


instructors,  tliese  individuals 
continually  are  exposed  to  current 
maintenance  practices  and  often 
disseminate  information  about  new 
practices,  techniques,  and  equipment  to 
the  aviation  maintenance  community. 
The  intent  of  the  proposed  rule  would 
be  satisfied  because  their  position 
requires  these  individuals  to  be  fully 
informed  about  current  maintenance 
practices. 

In  recognition  of  enhancements  in 
training  technology,  the  proposed  rule 
also  requires  successful  compleUon  of 
these  courses  rather  than  attendance 
and  successful  completion.  Therefore, 
the  Administrator  may  find  home  study 
or  video  courses  acceptable  for  fulfilling 
the  requirements  specified  in  the 
proposed  §  66.83.  However,  any  ti^aining 
should  include  a  substantial  review  of  " 
regulations  pertinent  to  the  exercise  of 
the  privileges  and  limitations  of  the 
aviation  maintenance  technician 
certificate. 

This  proposal  for  continued  a\-iatinn 
maintenance  training  addn-sses 
concerns  such  as  those  oxpn»ssed  in 
recent  propos;ds  to  require  fo-rmal 
training  for  all  aircnjft  ;nechanic 
applicants.  In  conjunction  with  the 
issuance  of  a  proposed  final  rule,  the 
FAA  will  develop  policy  on  the  content 
and  conduct  of  any  aviation 
maintenance  technician  reh-esher 
course,  other  training  appropriate  to  the 
duties  of  the  aviation  maintenance 
technician  (including  equipment- 
specific  training),  and  requalification 
training. 

Extension  of  Inspection  Authorization 
Duration 

Under  the  proposed  rule,  the  duration 
of  an  inspection  authorization  would  be 
extended  from  the  current  12  months  to 
24  months.  Extending  the  duration  of 
the  inspection  authorization  would 
make  the  authorization  consistent  with 
FAA  practices  regarding  the  issuance  of 
other  renewable  certificates,  such  as  the 
flight  instructor  certificate,  which  is 
renewed  every  24  months.  A  24-month 
renewal  cycle  would  relieve  the  public 
of  a  significant  regulatory  burden  and 
F-\A  Flight  Standards  Distiict  Offices  of 
a  considerable  administrative  burden 
without  compromising  safety. 
Modifying  the  existing  training  and 
currency  requirements  to  coincide  with 
the  adoption  of  a  24-month  renewal 
cycle  would  give  holders  greater 
flexibility  in  meeting  regulatory 
requirements. 

Expansion  of  Inspection  Authorization 
Renewal  Options 

The  proposal  would  permit  the  holder 
of  an  inspection  authorization  to  use  a 
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combination  of  annual  inspections, 
inspections  of  major  repairs  or  major 
alterations,  and  progressive  inspections 
to  satisfy  the  renewal  requirements  for 
the  inspection  authorization.  Such  a 
provision  would  give  the  holder  of  an 
inspection  authorization  much  greater 
flexibility  in  meeting  renewal 
requirements.  To  better  facilitate  the 
combination  of  these  inspections  for  the 
purpose  of  certificate  renewal  with 
other  inspection  periods  currently 
designated  in  months,  the  proposal 
would  change  the  currently  specified 
90-day  periods  for  inspections  to  3- 
month  periods. 

The  proposed  rule  would  also  permit 
the  holder  of  an  inspection 
authorization  to  use  participation  in 
current  inspection  programs 
recommended  by  the  manufacturer  or 
other  inspection  programs  established 
by  the  registered  owner  or  operator 
under  §91. 409(f)(3)  or  (4>to  satisfy 
renewal  requirements.  Although  an 
inspection  authorization  is  not  required 
by  an  aviation  maintenance  technician 
in  order  to  participate  in  these 
inspection  programs,  the  FAA  asserts 
that  the  experience  gained  through 
participation  in  such  inspection 
programs  is  commensurate  with  the 
experience  currently  accepted  to  obtain 
the  inspection  authorization  renewal. 
This  proposal  would  benefit  holders  of 
an  inspection  authorization  who  are 
employed  by  operators  that  maintain 
aircraft  under  a  current  inspection 
program  yet  also  maintain  an 
insufficient  number  of  aircraft  under 
other  annual  inspection  programs  to 
provide  the  holder  of  the  inspection 
authorization  with  sufficient  renewal 
options  under  the  current  rule.  The 
proposed  rule  would  neither  change  the 
privileges  of  the  inspection 
authorization  nor  compromise  safety 
because  the  types  of  aircraft  normally 
maintained  under  a  current  inspection 
program  are  often  more  complex  than 
those  maintained  under  an  annual 
inspection  program. 

under  the  current  regulation,  tho 
holder  of  an  inspection  authorization 
may  renew  the  inspection  authorization 
by  attending  and  successfully 
completing  a  refresher  course, 
acceptable  to  the  Administrator,  of  not 
less  than  8  hours  during  tlie  12-month 
period  preceding  the  application  for 
renewal.  Because  the  proposal  would 
modify  the  duration  of  the  inspection 
authorization  to  24  months,  it  would 
require  that  an  inspection  authorization 
refresher  course  or  series  of  courses 
consisting  of  a  total  of  not  less  than  IB 
hours  be  taken  in  the  24  months 
preceding  the  application  for  renewal. 
The  proposed  rule  would  not  rhungc  the 


total  amount  of  instruction  an  applicant 
is  required  to  complete  in  the  24-month 
period  preceding  the  application  for 
renewal. 

Section-by-Section  Analysis 

Partes 

Under  the  proposal,  the  title  of  Part  65 
would  be  amended  to  reflect  the 
removal  of  Subparts  D  (Mechanics)  and 
E  (Repairmen)  from  this  part.  The 
proposal  would  amend  the  title  of  Part 
65  by  revising  the  title  of  the  part  and 
would  specifically  list  airmen  whose 
certification  would  continue  to  be 
regulated  by  this  part.  The  title  would 
be  dianged  from  "Certification:  Airmen 
Other  than  Flight  Crewmembers"  to 
"Certification:  Air-Traffic  Control  Tower 
Operators,  Aircraft  Dispatchers,  and 
Parachute  Riggers." 

Section  65.1 

Section  65.1  currently  states  that  Part 
65  is  applicable  to  air  traffic  control 
tower  oper^ors,  aircraft  dispatchers, 
mechanics,  repairmen,  and  parachute 
riggers.  Under  the  proposal,  certification 
of  mechanics  and  repairmen  (aviation 
maintenance  technicians  and  aviation 
repaif  specialists  under  the  proposed 
rule  would  be  regulated  by  Part  66.  The 
proposal  would  revise  §65.1  by  limiting 
the  applicability  of  this  part  to  air  traffic 
control  tower  operators,  aircraft 
dispatchers,  and  parachute  riggers. 

Section  65.3 

Section  65.3  prescribes  the 
certification  requirements  for  foreign 
mechanics.  Because  the  proposal  would 
place  the  certification  for  all  mechanics 
under  Part  66,  this  section  would  be 
removed  from  Part  65  and  reserved.  An 
equivalent  section,  §66.3,  is  proposed 
for  inclusion  in  Part  66. 

Section  65.11 

Currently,  §  65.lKd)(2)  prohibits  a 
person  whose  repairman  or  mechanic 
certificate  is  revoked  from  applying  for 
either  of  those  kinds  of  certificates  for 
1  year  after  the  date  of  revocation, 
imlesK  the  order  of  revocation  provides 
othervvise.  Because  the  proposal  would 
place  the  certification  of  all  mechanics 
and  n;pairmen  under  Part  66.  this 
paragrnph  would  be  removed  from  Part 
65;  an  equivalent  paragraph,  §66. 11(d), 
has  lA'c.n  proposed  for  inclusion  in  Part 
66. 

Part  65  Subpart  D  and  Subpart  E 

The  proposal  would  completely 
remove  Subpart  D  (Mechanics)  and 
Subpart  E  (Repairmen)  from  Part  65  and 
would  establish  Subpart  B  (Aviation 
Maintenance  Technicians)  and  Subpart 
C  (Aviation  Repair  Specialists)  under 


Part  66.  The  new  subparts  would  be 
based  upon  the  subparts  originally 
foimd  in  Part  65. 

Part  66  - 

Under  the  proposal,  a  new  Part  66 
prescribing  the  certification 
requirements  solely  for  aviation 
maintenance  personnel  would  be 
created.  Part  66  would  include  Subpart 
A  (General),  Subpart  B  (Aviation 
Maintenance  Technicians),  and  Subpart 
C  (Aviation  Repair  Specialists).  Subpart 
A  (General)  would  be  based  on  Part  65, 
Subpart  A  and  modified  to  address 
regulatory  concerns  applicable  to 
aviation  maintenance  technicians  and 
aviation  repair  specialists.  The  proposal 
would  establish  the  new  part  under  the 
title  "Certification:  Aviation 
Maintenance  Technicians  and  Aviation 
Repair  Specialists." 

Section  66.1 

The  proposed  §  66.1  sets  forth  the 
applicability  of  Part  66.  This  proposed 
section  is  based  upon  §  65.1  of  the 
current  FAR.  This  section  would  limit 
the  applicability  of  this  new  part  to 
aviation  maintenance  technicians  and 
aviation  repair  specialists. 

Section  66.3 

The  proposed  §  66.3  prescribes  the 
certification  requirements  for  foreign 
aviation  maintenance  technicians.  This 
proposed  section  is  based  on  §65.3  of 
the  current  FAR.  There  are  no 
substantive  differences  between  the 
proposed  section  and  the  current  §65.3. 

Section  66.11 

The  proposed  §66.11  prescribes  the 
application  and  issuance  procedures  for 
a  certificate  and  ratings  under  this  part. 
This  proposed  section  is  based  on 
§  65.11  of  the  current  FAR.  There  are  no 
substantive  differences  between 
paragraphs  (a)  through  (c)  of  the 
proposed  section  and  the  current 
§6541.  J'aragraph  (d)  of  the  proposed 
rule  would  not  change  the  substantive 
provisions  of  §  65.11  as  it  applies  to 
aviation  maintenance  personnel; 
however,  it  differs  from  the  current 
§65.11  in  that  it  removes  provisions 
that  are  only  appUcable  to  air  traffic 
control  operators,  aircraft  dispatchers, 
and  parachute  riggers. 

~  Sections  66.12.  66.13 

The  proposed  §§66.12  and  66.13  are 
based  on  current  §§65.12  and  65.13. 
These  sections  refer  to  offenses 
involving  alcohol  or  drugs  and 
temporary  certificates.  There  are  no 
substantive  differences  between  these 
proposed  sections  for  Part  66  and 
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current  corresponding  sections  in  Part 
65, 

Section  66.15 

The  proposed  §66.15  is  based  upon 
the  current  §  65.15  and  establishes  the 
dtiration  of  certificates  issued  under  this 
part.  The  proposed  rule  corrects  an 
earher  omission  by  including  the 
aviation  repair  specialist  certificate 
(experimental  aircraft  builder)  among 
those  certificates  that  are  effective  until 
surrendered,  suspended,  or  revoked. 

Section  66.16 

The  proposal  would  revise  current 
procedtires  by  permitting  an  airman 
who  has  lost  a  certificate  issued  under 
Part  66  to  request  a  fecsimile  of  the 
certificate  from  the  FAA  as  confirmation 
of  the  certificate's  original  issuance.  The 
proposal  also  would  allow  any  request 
to  the  FAA  to  be  made  by  facsimile  and 
would  permit  the  FAA  to  send  directly 
to  the  airman  a  facsimile  that  may  be 
carried  by  the  airman,  for  a  period  not 
to  exceed  60  days,  as  proof  of  the 
original  certificate's  issuance. 

Sections  66.17.  66.W,  66.19,  66.20. 
66.21.  66.23 

The  proposed  §§66.17.  66.18^  66.19. 

66.20,  66.21,  and  66.23  are  based  oa 
current  §§66.17,  85.ffl,  85.1.9»  65.20, 

65.21,  and  65.23.  These  sections  refer  to 
written  test  general  procedures,  cheating 
or  otheE  unauthorizsd  conduct  on 
wdtten  tests,  retesting^  after  fbilure, 
falsification  of  doGuments,  changes  of 
address,  and  the  refusal  to  submit  to  » 
drug;  test  These  are  no  substanCive 
diffeIBnces>bet^ween  these  proposed 
sections  for  Part  66  and  cunent 
corresponding  sections  in  Part'  63. 

Part  66  Subpart  B 

Thestmctureof  Part  66;  Subpart  B,  is 
based,  upon  the  cmrent  sttvcture  of  Part^ 
65,  Subpart  D;  Under  the  proposed  rulfe, 
the  title  of  Part  66,  Subpart  B,  would 
become  "Aviation  Maintenance 
Technicians." 

Section  66.71 

The  proposed  §66.71  is  based  upon, 
the  current  §  65.71  and  differs  from  that 
section  solely  in  the  language  of 
subparagraph.  (al(2).  The  proposal 
differs  ft-om  current  §65.71,  because  in 
addition  to  requiring  an  appUcant  for  an 
aviation  mainlenanca  technician 
certificate  to  read,  write,  speak,  and 
understand  the  English  language,  as  is 
currently  required,  it  would  require  the 
applicant  to  demonstrate  this^ 
knowledge  by  reading  and  explaining 
appropnaie.maintenance!publication$ 
and  by  writing  defsct  and  repair 
statements.  The  proposal  also  differa 


from  the  current  secUon  in  that  it  would 
eliminate  the  issuance  of  certificates  to 
individuals  who  cannot  meet  this 
requirement  and  who  are  employed 
solely  outside  the  United  States  by  » 
U.S.  air  carrier. 

Section  66. 73 

The  proposed  §  66.73  would  establish 
the  ratings  issued  under  this  subpart. 
This  proposed  section  is  based  on 
current  §  65.73.  The  proposal  would 
revise  current  paragraph- (b).  to  establish 
the  equivalency  of  the  current  mechanic 
certificate  and  the  proposed  aviation 
maintenance  technician  certificate.  The 
proposal  also  provides  for  the  exchange 
of  corresponding  certificates  and 
ratings. 

Section  66. 75 

The  proposed  §  66.75  would  establish 
the  knowledge  requirements  for 
certificates  and  ratings  issued  uiuier  this 
part. 

This  proposed  section  is  based  on 
current  §  65.75.  The  proposed  revisions 
to  the  curreiu  knowledge  requirements 
encompass  the  current  requirement  that 
the  applicant  be  tested  in  the  applicable 
provisions  of  Pazts  43  and  91  of  this 
chapter  and  also  expand  the  knowledge 
required  of  an  applicant  bv  requiring  the 
applicant  to  pass  a  written  test  that 
includes  material  on  all  applicable 
provisions  of  this  chapter. 

To  clariiy  the  existing  language  of 
§  65.75,  the  proposed  revisions  would 
require  the  applicant  to  pass  all  sections 
of  the  written  test  (as  opposed  to  each 
section)  before  applying  for  the  oral  and 
practical  tests  for  the  certificate  or  rating 
sought. 

Because  of  the  increased  use  of 
computer-baaed  testing,  the  proposal 
would  require  a  report  of  the  written 
test  to  be  made  available  to  the 
applicant  upon  completion  of  the  test. 
The  current  section  requires  the  FAA  to 
send  the  applicant  a  report. 

Section  66.77 

The  proposed  §66.77  woulj  establish 
the  experience  requirements  for 
certificates  and  ratings  issued  under  this 
part.  This  proposed  section  is  based  on 
current  §65.77.  The  proposed  revisions 
to  the  currant  experience  requirements 
would  result  in. experience  requirements 
being  specified  in  hours  instead  of 
months.  All  proposed  experience 
requirements  are  appcoNimate 
equivalents  of  the  current  fiill-UniH 
experience  requirements. 

Section  66.79 

The  propased  §66.79  would:  establish 
the  competency  requiremante  for 
applicants  attempting  to  obtain  a> 


certificate  or  rating  under  this  part.  This 
proposed  section  is  based  on  current 
§  65.79.  The  proposed  revisions  to  the 
current  section  estabhsh  a  basic 
competency  requirement  for  an  aviation 
maintenance  technician  by  requiring  the 
applicant  to  demonstrate  competency  in 
performing  tasks  appropriate  to  the 
rating  sought.  The  proposal  would  also 
clarify  the  existing  regulation  to  ensure 
that  an  applicant  passes  both  an  oral 
and  a  practical  test  appropriate  to  the 
rating  sought. 

Section  66.80 

The  proposed  §66.80  prescribes 
specific  requirements  for  thetesting  of 
certified  aviation  maintenance 
technician  school  students.  This 
proposed  section  is  based  on  current 
§  65.80  with  no  substantive  differences. 
Section  66.81 

The  proposed  §66.81,  based  on 
current  §  65.81.  would  define  the 
privileges  and  limitations  of  a  certificate 
holder  under  this  part.  The  proposed 
revision  to  the  current  privileges  and 
limitations  of  certificate  holders  would 
clarify  and  expand  the  manner  in  which 
an  aviation  maintenance  technician  may 
become  qualified  to  super\ise  the 
maintenance,  preventive  maintenance. 
or  alteration  of  any  aircraft,  or  approve 
and  return  to  service  anv  aircraft  or 
apphance,  or  part  diereof,  for  which  that 
person  is  rated.  The  proposal  would 
provide  the  holder  of  an  aviation 
maintenance  technician  certiffcaie  with 
additional  means  to  qualify  for  the 
exercise  of  these  privileges.  In  addition 
to  the  means  specified  in  the  current 
§65.81,  the  holder  may  exercise  the 
privileges  mentioned  above  if  the 
aviation  maintenance  technician  has 
received  the  equipment-specific  training 
or  has  performed  the  work  underthe 
direct  supervision  of  a  certificated  and 
appropriately  rated  aviation 
maintenance  technician  or  certificated 
aviation  repair  specialist  who  has  also 
received  equipment-specific  training. 

Additionally,  the  proposal  would 
clarify  §65.81  by  permitting  the  holder 
of  an  aviation  maintenance  technician 
certificate  to  exercise  the  privileges  of     - 
the  certificate  and  ratings  by 
demonstrating  theabiiitv  to  penfonn  the 
work  to  the  satisfaction  of  the 
.Administrator.  The  current  regulation 
■squires  actual  nerformance  of  the  work. 

The  proposed,  regulation  woufth 
niquire  that  the  work  recognized' under 
proposed  §66.81  be  performed  after  the 
individual  has  been  certificated! as  an 
aviation  maintenance  technician.  Work 
perfoimed  while  an  individual  is  in 
training  for  certHication  as  an  aviation 
maintenance  technician  may  not 
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necessarily  be  of  the  same  quality 
required  for  the  return  to  service  of  an 
article,  and  therefore  would  not  be 
credited  toward  satisfying  the 
requirements  specified  in  §66.81. 

The  proposal  also  would  require  that 
a  certiHcated  aviation  maintenance 
technician  understand  all  current 
maintenance  instructions  (as  opposed  to 
maintenance  manuals)  for  the  specific 
operation  concerned  in  order  to  exercise 
the  privileges  of  the  certificate  and 
rating. 

Section  66.83 

The  proposed  §66.83  would  prescribe 
the  specific  currency  requirements  for 
aviation  maintenance  technicians.  This 
proposed  section  is  based  on  current 
§  65.83,  Recent  experience 
requirements.  The  proposal  would 
provide  the  holder  of  an  aviation 
maintenance  technician  certificate  with 
additional  means  to  maintain  the 
currency  required  to  exercise  the 
privileges  of  the  certificate  and  ratings. 
In  addition  to  the  means  currently 
specified  in  §  65.83(a).  the  proposal 
would  allow  the  aviation  maintenance 
technician  to  maintain  the  currency 
required  to  exercise  the  privileges  of  the 
certificate,  if  the  person  served  as  an 
aviation  maintenance  instructor  under 
an  aviation  maintenance  training 
program  acceptable  to  the 
Administrator,  directly  supervised  other 
aviation  maintenance  instructors,  who 
are  serving  under  an  aviation 
maintenance  training  program 
acceptable  to  the  Administrator,  or 
served  under  the  supervision  of  a 
certificated  aviation  maintenance 
technician.  The  proposal  also  would 
allow  the  use  of  any  combination  of  the 
proposed  and  current  methods  to 
maintain  currency. 

The  proposal  would  create  a  new 
subparagraph  that  would  require  the 
successful  completion  of  refresher 
training  or  training  appropriate  to  the 
duties  of  an  aviation  maintenance 
technician  if  the  individual  desires  to 
exercise  the  privileges  of  the  certificate 
or  ratings  for  compensation  or  hire.  The 
refresher  training  may  consist  of  an 
aviation  maintenance  technician 
refresher  course,  an  inspection 
authorization  course,  or  a  series  of 
courses,  acceptable  to  the 
Administrator,  of  not  less  than  16  hours 
of  instruction.  Training  appropriate  to 
the  work  to  be  performed  must  also  be 
acceptable  to  the  Administrator  and 
consist  of  not  less  than  16  hours  of 
instruction. 

The  proposal  would  not  require  all 
aviation  maintenance  technicians  to 
complete  the  new  training  requirements. 
An  aviation  maintenance  technician. 


who  within  the  preceding  24  months 
exerdsed  the  privileges  of  the  certificate 
and  ratings  for  a  certificate  holder 
authorized  to  operate  under  the 
provisions  of  Parts  121, 127, 135,  or  for 
a  U.S. -certificated  repair  station  that 
performed  work  in  accordance  with 
§  145.2(a)  or  conducted  a  maintenance 
and  preventive  maintenance  training 
program,  would  not  be  subject  to  the 
proposed  training  requirements. 
Additionally,  aviation  maintenance 
instructors  teaching  under  an  aviation 
maintenance  training  program  that  is 
acceptable  to  the  Administrator  need 
not  complete  the  proposed  training 
requirements. 

The  proposal  sets  forth  an  additional 
provision  that  would  permit  the 
aviation  maintenance  technician  to 
exercise  the  privileges  of  the  certificate 
for  compensation  or  hire  if  the 
certificate  holder  successfully  completes 
a  requalification  course  acceptable  to 
the  Administrator. 

The  proposed  revision  to  the  current 
regulation  would  change  the  6-month 
currency  requirement  to  be  specified  in 
hours  instead  of  months.  The  1,000 
hours  of  experience  specified  in  the 
proposal  approximately  equal  the 
current  6-month  full-time  experience 
requirement. 

Sections  66.85.  66.87,  66.89,  66.91 

The  proposed  §§  66.85,  66.87,  66.89, 
and  66.91  are  based  on  current  §§65.85, 
65.87,  65.89,  and  65.91,  respectively. 
These  sections  refer  to  the  additional 
privileges  of  the  airframe  rating,  the 
powerplant  rating,  the  display  of 
certificates,  and  the  inspection 
authorization,  respectively.  There  are  no 
substantive  difference  between  these 
proposed  sections  for  Part  66  and 
current  corresponding  sections  in  Part 
65. 

Section  66.92 

The  proposed  §  66.92  prescribes  the 
duration  of  an  inspection  authorization. 
This  proposed  section  is  based  on 
§  65.92  of  the  current  FAR.  There  is  one 
substentive  difference  between  the 
proposed  section  and  the  current 
§  65.92.  Under  the  proposal,  the 
expiration  date  of  the  inspection 
authorization  would  be  extended  to 
March  31  of  the  second  year  after  its 
issuance.  Under  the  current  regulation, 
the  inspection  authorization  expires  on 
March  3 1  of  each  year. 

Section  66.93 

The  proposed  §66.93  prescribed  the 
renewal  procedures  for  an  inspection 
authorization  and  is  based  on  current 
§65.93.  The  proposed  section  would 
extend  the  inspection  authorization 


renewal  requirement  to  every  2  years  so 
that  it  would  corresponds  to  the 
extension  of  the  inspection 
authorization  as  proposed  in  §66.92  - 
above. 

The  proposal  would  permit  th&holder 
of  an  inspection  authorization  to  use  a 
combination  of  annual  inspections, 
inspections  of  major  repairs  on  major 
alterations,  and  progressive  inspections 
to  satisfy  the  renewal  requirements  for 
the  inspection  authorization. 
Participation  in  current  inspection 
programs  recommended  by  the 
manufacturer  of  other  inspection 
programs  established  by  the  registered 
owner  or  operator  under  §  91.409(0(3) 
or  (4)  now  also  may  be  used  to  satisfy 
renewal  requirements.  To  better 
facilitate  the  combination  of  these 
inspections,  the  proposal  would  change 
the  currently  specified  90-day  period  to 
a  3-month  period. 

Under  the  current  regulation,  the 
holder  of  an  inspection  authorization 
may  renew  the  authorization  by 
attending  and  successfully  completing  a 
refresher  course  of  not  less  than  8  hours, 
acceptable  to  the  Administrator,  during 
the  12-month  period  preceding  the 
application  for  renewal.  Because  the 
proposal  would  change  the  duration  of 
the  inspection  authorization  to  24 
months,  the  proposal  would  require  that 
an  inspection  authorization  refresher 
course  or  series  of  course  consisting  of 
a  total  of  not  less  thaii  16  hours  be  taken 
in  the  24  months  preceding  the 
application  for  renewal.  The  proposed 
rule  does  not  change  the  total  amount  of 
instruction  the  applicant  must  complete 
in  the  24-month  preceding  the 
application  for  renewal.  The  proposed 
rule  also  differs  from  the  current 
regulation  in  that  it  only  requires 
successfuKcompletion  (as  opposed  to 
attendance  and  successful  completion) 
of  an  inspection  authorization  refresher 
course.  The  proposal  recognizes  recent 
developments  in  instructional 
techniques  and  permits  instruction 
methods,  acceptable  to  the 
Administrator,  that  may  differ  from  the 
standard  classroom  or  lecture  format. 

Section  66.95 

The  proposed  §  66.95  prescribes  the 
privileges  and  limitations  of  an 
inspection  authorization  and  is  based  on 
current  §65.95  with  no  substantive 
differences. 

Part  66  Subpart  C 

The  structure  of  part  66,  Subpart  C.  is 
based  upon  the  current  structure  of  Part 
65,  Subpart  D.  Under  the  proposed  rule, 
the  title  of  Part  66,  Subpart  C.  would 
become  "Aviation  Repair  Specialists" 
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Section  66.101 

The  proposed  §66.101  would 
prescribe  the  general  eligibility 
requirements  for  the  aviation  repair 
specialist  certificate.  This  proposed 
section  is  based  on  current  §  65.101.  The 
proposal  would  specify  the  current  18- 
month  experience  requirement  in  hours 
instead  of  months.  The  3.000  hours  of 
experience  specified  in  the  proposal 
approximately  equal  the  current  full- 
time  18-month  experience  requirement. 

The  proposal  differs  from  the  current 
§65.101  in  the  language  of  paragraph 
|a){6).  The  proposal  would  not  only 
require  an  applicant  for  an  aviation 
repair  specialist  certificate  to  read, 
write,  speak,  and  understand  the 
English  language,  as  is  currently 
required,  but  also  would  require  the 
applicant  to  demonstrate  this 
knowledge  by  reading  and  explaining 
appropriate  maintenance  publications 
and  by  writing  defect  and  repair 
statements.  The  proposal  also  differs 
from  the  current  section  in  that  if  would 
eliminate  the  issuance  of  certificates  to 
individuals  who  cannot  meet  this 
requirement  and  who  are  employed 
solely  outside  the  United  States  by  a 
certificated  U.S.  repair  station,  a 
certificated  U.S.  commercial  operator,  or 
a  certificated  U.S.  air  carrier.  The 
language  in  this  portion  of  the  proposed 
rule  corresponds  with  the  language 
proposed  in  §66.71(a)(2).-which 
similarly  amends  the  eligibility 
requirements  for  the  aviation 
maintenance  technician  certificate. 
The  proposal  adds  to  this  section 
paragraph  (c).  which  establishes  the 
equivalency  of  the  current  repairman 
certificate  and  the  proposed  aviation 
repair  specialist  certificate.  The 
proposal  also  provides  for  the  exc;hange 
of  corresponding  certificates  and 
ratings. 

Section  66.103.  66.104.  66.105 

The  proposed  §§66.103,  66.104,  and 
66.105  are  based  on  current  §§65.103, 
65.104,  and  66.105,  respectively.  Those 
sections  refer  to  aviation  repair 
specialist  certificate  privileges  and 
limitations,  the  experinienlal  aircraft 
builder  privileges  and  limitations,  and 
the  display  of  certificates,  respectively. 
There  are  no  substantive  differences 
between  these  proposed  se»;tions  for 
Part  66  and  current  Corresponding 
sections  in  Part  65.  ' 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed 
amendment  to  Part  65  and  the  newly 
established  Part  66  have  previously 
been  approved  by  the  Office  of 
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Management  and  Budget  (OMB)  under 
provisions  of  the  Paperwork  Reduction 
Act  of  1990  (44  U.S.C.  3501  ef  seq.]  and 
have  been  assigned  OMB  Control 
Number  2120-0022. 

Regulatory  Evaluation  Summary 

Executive  Order  12866  dated 
September  30,  1993,  directs  Federal 
agencies  to  promulgate  new  regulations 
and  maintain  current  regulations  only  if 
they  are  required  by  law,  are  necessary 
to  interpret  the  law,  or  are  made 
necessary  by  a  "compeiling  public 
need."  The  order  also  requires  that 
agencies  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and 
select  the  alternative  that  maximizes  the 
net  benefits  and  imposes  the  least 
burden  on  society. 

Additionally,  the  order  requires 
agencies  to  submit  a  list  of  all  rules, 
except  those  specifically  exempted  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIR.'K)  because  they  respond  to 
emergency  situations  or  other  narrowly 
defined  exigencies,  to  determine 
whether  any  rule  is  a  "significant 
regulatorv  action." 

"Significant  regulatory  action"  means 
an  action  that  is  likely  to  re.sult  in  a  rule 
that  may:  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  com peli lion,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherivise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  im~pact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  A 
"significant  regulatory  action"  is 
submitted  for  centralized  regulatorv 
review  by  OIR.A.  OIRA  and  the  FAA 
have  determined  that  this  rule  is  not  a 
"significant  regulatory-  action." 

This  section  contains  the  benefits  and 
costs  analyzed  in  the  preliminary' 
regulatory  evaluation.  In  addition,  it 
includes  an  initial  regulatory  flexibility 
determination  required  by  the  1980 
Regulatory  Flexibility  Act  and  an 
international  trade  impact  assessment. 
The  complete  regulatory  evaluation, 
which  contains  more  detailed  economic 
information  that  this  summar\'  provides, 
is  available  in  the  docket. 

This  proposed  rule  change  would 
revise  the  regulations  that  prescribe  the 
certification  and  training  requirements 
for  mechanics  and  repairmen.  The 


proposal  would  enhance  the 
professionalism  of  the  aviation 
maintenance  workforce  by  expanding 
the  means  for  aviation  maintenance 
personnel  to  satisfy  training,  experience, 
and  currency  requirements.  Employers 
would  also  benefit  from  the  increased 
supply  of  potential  employees  who  are 
expected  to  maintain  their  currency 
because  of  the  wider  range  of  options  for 
achieving  this  objective  that  would  be 
permitted  under  the  proposal.  Another 
benefit  for  employers  is  expected  to  be 
an  increase  in  the  quality  of  new  hires, 
thereby  lessening  the  need  for  initial 
training  to  assure  that  these  employees 
have  basic  skills  and  knowledge. 
Recurrent  training  is  also  expected  to 
assist  aviation  maintenance  personnel 
in  staying  abreast  of  the  rapid  changes 
in  technology  that  are  expected  to  occur 
The  expected  magnitude  of  these 
benefits  cannot  be  quantified  with  any 
certainty,  however,  because  of  their 
intangible  nature. 

Only  one  of  the  provisions  would 
impose  significant  costs  on  the  industry 
This  provision  would  require  mechanics 
who  use  their  certificates  for 
compensation  or  hire  to  receive 
refresher  or  requalification  training.  At 
present,  certified  mechanics  working 
underPartsl21,127,and  135  and 
§  145.2(a)  must  be  fully  i.-.formed  about 
procedures,  techniques,  and  new 
equipment  in  use  through  participation 
in  maintenance  and  preventive 
maintenance  training  programs.  These 
mechanics  are.  therefore,  alreatly  in 
compliance  with  the  proposed  rule. 
This  proposed  requirement  for  recurrent 
training  would  primarily  affect  iho-^e 
mechanics  who  work  on  general 
aviation  aircraft  rather  than  aircraft  usecJ 
by  the  air  carriers.  The  FAA  estimates 
that  this  proposed  rule  would  affect 
from  14,000  to  23.000  mechanics  of  a 
total  workforce  of  about  145,000. 

Taking  an  Aviation  Maintenance 
Technician  (AMT)  refresher  courts,  an 
inspection  authorization  refresher 
course,  or  a  series  of  such  courses  Ih.?! 
are  acceptable  to  the  Administrator, 
would  satisfy  the  requirements  of  this 
proposed  rule.  However,  the  course  or 
courses  taken  within  a  2-year  time 
period  must  consist  of  a  total  of  not  less 
than  16  hours  of  instnirtion.  This 
training  may  be  broad  based  or  narrowly 
focused  but  must  be  acceptable  to  the 
Administrator.  For  example,  courses 
dealing  with  general  maintenance 
practices  of  regulations  applicable  to 
mainteJiance  operations  as  well  as 
equipment-specific  training  would  be 
acceptable.  Some  home  study  or  video 
courses  may  also  be  acceptable  for 
fulfilling  this  requirement. 
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The  FAA  estimates  that  the  total 
expected  cost  of  recurrent  training  over 
a  10-year  period  would  range  between 
S37.28  million  and  $66.53  million  on  an 
iindiscounted  basis  and  between  $25.94 
million  and  $46.48  million  on  a 
discounted  basis.  The  midpoints  of 
these  ranges  are  $51.91  milHon 
(undiscounted)  and  $36.21  million 
(discounted). 

The  bulk  of  the  expected  benefits  are 
expected  to  accrue  from  productivity 
gains.  Productivity  is  expected  to 
increase  because  recurrent  training  in 
troubleshooting  techniques  or  general 
maintenance  practices  should  reduce 
the  amount  of  time  required  to  diflgmise 
problems  and  lower  the  incidence  of 
unnecessary  repairs,  which  inflate 
repair  costs.  The  lack  of  information 
regarding  the  prevalence  of  inefficient 
or  ineffective  repairs  makes  it  difficult 
to  project  the  potential  magnitude  of  the 
benefits  expected  to  result  from  this 
fiicior.  The  adoption  of  the  conservative- 
assumption  that  productivity  would 
increase  by  only  .5  percent  per  year. 
however,  would  result  in  an  annualized 
benefit  range  (undiscounted)  of  $4.17 
million  to  $6.39  million,  the  midpoint 
of  which  ($5.28  million)  would  exceed 
the  expected  magnitude  of 
undiscounted  annual  costs,  making  the 
rule  change  cost  beneficial. 

Administrative  cost  savings  are 
tjxpected  to  add  to  the  benefits.  The 
most  substantial  component  of  these 
savings  should  result  from  reducing  the 
current  annual  requirement  for  lA 
nmewal  to  a  biennial  one.  The  FAA 
estimates  that  these  cost  savings  for  the 
FAA  would  amount  to  $.71  million  on 
a  discounted  basis  over  a  lO-year 
period.  A  provision  that  would  allow 
nit'rhanics  to  substitute  a  requalificatiun 
course  for  the  requirement  to  work  at 
lea.sl  6  months  over  the  previous  2  years 
in  order  to  maintain  one's  currency 
vvfiuld  benefit  employers  by  not  only 
increasing  the  pool  of  available 
i|ualified  mechanics,  but  also  by  saving 
them  the  adminisuative  costs  involved 
in  checking  an  applicant's  qualifications 
for  the  job.  These  benefits  could  not  be 
quantified. 

Regulatory  Flexibility  Determinutiun 

The  Regulatory  Flexibility  Act  of  198(1 
(KFA)  was  enacted  by  Congres  to  ensure 
that  small  entities  are  not  unnecessarily 
iind  disproportionately  biudened  by 
government  regulations.  The  RFA 
requires  agencies  to  review  rules  which 
may  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  Small  entities  include 
txisinesses.  nonprofit  organizations,  and 
'.  ivernment  jurisdictions. 


Tht  proposed  regulation  will  affect 
individuals  only  and  is,  therefore,  not 
expected  to  have  a  significant  impact  on 
a  sub$tantial  number  of  small 
busiiies.ses. 

International  Trade  Impact 

The  proposed  nile  would  have  a 
negligible  impact  on  trade  opportunities 
for  U.S.  firms  doing  business  overseas  or 
on  foreign  firms  doing  business  in  the 
IFnitad  States.  The  proposed  rule 
primarily  affects  individuals,  not 
busioesses  involved  in  the  sale  of 
aviatioti  products  or  ser\'ices. 

Federalism  Implications 

The  regulation  proposed  herein  will 
not  hBve  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  proposal  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

For  the  reasons  discus.sed  in  tJie 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  F.^A  has  determined  that 
this  proposed  regulation  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  In  addition,  the 
F.A.-\  certifies  that  this  proposal,  if 
adopted,  would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  nubstantial  number  of  small  entities 
undcsr  the  criteria  of  the  Regulator},' 
Flexk)ility  Act.  This  proposal  is  not 
considered  significant  under  DOT  Order 
2100.5,  Policies  and  Procedures  fctr 
Simplification,  Analysis,  and  Review  of 
Regulations.  A  draft  regulatory 
evaluation  of  the  proposal,  including  an 
initial  Regulatory  Flexibility 
Determination  and  International  Trade 
Im[)act  Analysis,  has  been  placed  in  the 
doc)«!t.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTflLR  INFORMATION 
COisn.^CT. 

List  of  Subjects 

NLTHPiirt65 

Air  safety.  Air  transportation.  Aircraft, 
Airmen,  Aviation  safety.  Drug  abuM;, 
Narcotics,  Parachutes,  Transportation. 

UCJ-HPartbG 

Air  safety.  Air  tran.sportulion.  Aircraft, 
Airinen.  Aviation  safety.  Drug  abu.se, 
Narotilita,  Tran.sportation. 


The  Propftsed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  65  of  the 
Federal  Aviation  Regulaticms  (14  CFR 
part  65)  and  to  add  part  66  (14  CFR  part 
66)  as  follows: 

PART  65— CERTIFICATION:  AIRMEN 
OTHER  THAN  FLIGHT 
CREWMEMBERS 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authorily:  49  U.S.C.  App.  1354(a),  1355. 
1421.  1422,  and  1427;  49  U-S.G.  106(g) 
(Revisfid  56  FR  27163.  56  PR 65653). 

2.  The  title  of  partes  is  revised  to 
read  as  follows: 

PART  65-CERTIFICATION:  AIR 
TRAFFIC  CONTROL  TOWER 
OPERATORS.  AIRCRAFT 
DISPATCHERS,  AND  PARACHUTE 
RIGGERS 

3.  Section  65.1  is  amended  by 
removing  paragraphs  (c)  and  (d)  and 
redesignating  paragraph  (e)  as  paragraph 
(0. 

§  65.3    [Removed  and  Reserved] 

4.  Section  65.3  is  removed  and 
reserved. 

5.  Section  65.11  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  65.1 1    Application  and  issue. 

4  *  «  *  * 

(( :)  Unless  authorized  by  the 
Administrator,  a  person  whose  air  traffic 
control  tower  operator  or  parachute 
rigger  certificate  is  suspended  may  not 
apply  for  any  rating  to  be  added  to  that 
certificate  during  the  period  of 
suspen.sion. 

(d)  Unless  tlie  order  of  revocation 
*  provides  otherwise,  a  person  whose  air 
traffic  control  tower  operator,  aircraft 
dispatcher,  or  paracliute  rigger 
certificate  is  revoked  may  not  apply  for 
the  same  kind  of  certificate  for  1  year 
after  the  date  of  revocation. 

6.  Section  65.15  is  revised  to  read  as 
follows: 

§  65.1 5    Duration  of  certificates. 

(;i)  A  C4jrtificate  or  rating  issued  under 
this  part  is  effective  until  it  is 
surrendered,  suspended,  or  revoked. 

(1))  The  holder  of  a  certificate  issued 
under  this  part  that  is  suspended, 
revoked,  or  no  longer  effective  shall 
n;turn  it  to  the  Admiiiistrator. 

7.  Fart  65,  subpart  D  consisting  of 
tj§  65.71  through  65.95,  is  removed  and 
reserved. 
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Subpart  D  [Reserved] 

8.  Part  65,  subpart  E  consisting  of 
§§■65.101  through  65.105  is  removed 
and  reserved.  . 

Subpart  E  [Reserved] 

9.  Part  66  is  added  to  read  as  follows: 

PART  66-CERTIFICATION:  AVIATION 
MAINTENANCE  TECHNICIANS  AND 
AVIATION  REPAIR  SPECIALISTS 

Subpart  A— General 
Sec. 

66.1    ^Applicability. 
60.3    Certification  of  fornign  aviation 
maintenance  technirians. 

66.11  Application  and  issue. 

66.12  Offenses  involving  ah  ohol  or  drugs. 

66.13  Temporary  certificate. 

66.15  Duration  of  certifltates. 

66. 16  Change  of  name:  Repiaceincnl  of  lost 
or  destroyed  certificate. 

66.17  Tests:  General  procedure. 

66.18  Written  tests:  Chearing  or  other 
unauthorized  conduct. 

66.19  Retesting  after  failure. 

66.20  Applications,  certifuales.  logbooks. 
repons  and  records:  Faisillf  ation. 
reproduction,  or  alteration. 

66.21  Change  of  address. 

66.23     Refusal  to  submit  to  a  drug  test. 

Subpart  B— Aviation  Maintenance 
Technicians 

66.71  Eligibility  reqiiiri-monts;  General. 

66.73  Ratings. 

66.75  Knowledge  requirements; 

66.77  Experience  requirements. 

06.79  Competency  requirements. 

66.60  Certificated  aviation  maintenanie 

technician  school  students. 

66.81  General  privileges  and  limitations. 

66.83  Currency  requirements. 

66.85  Airframe  rating;  additional  privil.-ges. 

.66.87  Povx-erplant  rating;  additional 

-privileges. 

66.89  Display  of  certificate. 

66.91  Inspection  authorization. 

66.92  Inspection  authorization;  Uiirjtion. 

66.93  Inspection  authoriz.ition:  Kcmnval. 
66.95  Inspection  authorization:  Pri\  iU>g.'s 

and  limitations. 

Subpart  C— Aviation  Repair  Specialists 

66.101     Eligibility  requiiemeMts:  Guneral. 

66.103  Aviation  repair  specialist  (  ertifii.ate: 
Privileges  and  limitations. 

66.104  Aviation  repair  speri.ilist 
certificate— experimental  aircraft 
builder— Eligibility,  privili^ges  and 
limitations.     - 

66.105  Display  of  certific  ale. 
Authoriry:  49  U.S.C.  App.  1354l.i).  V^r-,?,. 

1421,  1422,  and  1427;  49  LJ.S.C.  ll)O(o) 
(Revised  .56  FR  27163,  56  FR  ().^65.^)  "^ 


Subpart  A— General 

§66.1    Applicability. 

(a)  This  part  prescribes  th«! 
requirements  for  issuing  the  killouini; 
certificates  and  associatod  ratings  ami 
the  general  operating  rul.'s  for  the 
holders  of  those  cnrtifii  .itrs  .ind  ratings: 


(1)  Aviation  Maintenance 
Technicians. 

(2)  Aviation  Repair  Specialists, 
(b)  [Reserved] 

§  66.3    Certification  of  foreign  aviation 
maintenance  technicians. 

A  person  who  is  neither  a  U.S.  citizen 
nor  a  resident  alien  is  issued  a 
certificate  under  subpart  B  of  this  part, 
outside  the  United  States,  only  when 
the  Administrator  finds  that  the 
certificate  is  needed  for  the  operation  or 
continued  airworthiness  of  a  U.S.- 
registered  civil  aircraft. 

§  66.1 1     Application  and  issue. 

(a)  Application  for  a  certificate  and 
rating,  or  for  an  additional  rating,  under 
this  part  must  be  made  on  a  form  and 

in  a  manner  prescribed  by  the 
Administrator.  Each  person  who  is 
neither  a  U.S.  citizen  nor  a  resident 
alien  and  who  applies  for  a  written  or 
practical  test  to  be  administered  outside 
the  United  States  or  for  anv  certificate 
or  rating  issued  under  thispart  must 
show  evidence  that  the  fee  prescribed  in 
Appendix  A  of  pari  187  of  this  chapter 
has  been  paid. 

(b)  .^n  applicant  who  meets  the 
requirements  of  this  part  is  entitled  to 
an  appropriate  certific  ate  and  rating. 

(c)  Unless  authorized  by  the 
Administrator,  a  person  vvhose  aviation 
maintenance  technician  certificate  is 
suspended  may  not  apply  for  any  rating 
to  be  added  to  that  certificate  during  the 
period  of  suspension. 

(d)  Unless  the  order  of  revocation 
provides  otherwise,  a  person  whose 
aviation  maintenanre  technician  or 
aviation  repair  specialist  certificate  is 
revoked  may  not  apply  for  either  of 
those  kinds  of  certificates  for  1  year  after 
the  date  of  revocation. 

§66.12    Offenses  involving  alcohol  or 
drugs. 

(a)  A  convi(  tion  for  the  violation  of 
any  Federal  or  state  statute  relating  to 
the  growing,  processing,  manufacture, 
sale,  disposition,  possession, 
transportation,  or  importation  of 
narcotic  drugs,  marijuana,  or  depressant 
or  stimulant  drugs  or  substances  is 
grounds  for: 

(1)^ Denial  of  an  applii  ati(jn  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  final  conviction;  or 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  i.ssued  under  this 
p.irt. 

|b)  The  commission  of  an  act 
prohibited  by  §<}!  .]9(al  of  this  chapter 
IS  grounds  for: 

(1)  Denial  of  an  application  lor  a 
rertificate  or  rating  issueti  under  this 


part  for  a  period  of  up  to  1  year  after  the 
date  of  the  act;  or 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

§  66. 1 3    Temporary  certificate. 

A  certificate  and  ratings  effective  for 
a  period  of  not  more  than  1 20  da\  s  may 
be  issued  to  a  qualified  applicant, 
pending  review  of  his  or  her  applicatio;i 
and  supplementan'  documents  and  the 
issue  of  the  certificate  and  ratings  for 
which  the  applicant  applied. 

§  66.1 5    Duration  of  certificates. 

(a)  An  aviation  maintenance 
technician  certificate,  an  aviation  repair 
specialist  certificate  issued  to  an 
experimental  aircraft  builder,  or  any 
rating  issued  under  this  part  is  effective 
until  it  is  surrendered,  suspended,  or 
revoked. 

(b)  Unless  it  is  sooner  surrendered, 
suspended,  or  revoked,  an  aviation 
repair  specialist  certificate  issued  to  an 
individual  other  than  an  experimental 
aircraft  builder  is  effective  until  the 
holder  is  relieved  from  the  duties  for 
which  the  holder  was  emploved  and 
certificated. 

(c)  The  holder  of  a  certificate  issued 
under  this  part  that  is  suspended, 
revoked,  or  no  longer  effective  shall 
return  it  to  the  .Administrator. 

§  66.16    Change  of  name:  Replacement  of 
lost  or  destroyed  certificate. 

(a)  An  application  for  a  change  of 
name  on  a  certificate  issued  under  this 
part  must  be  accompanied  bv  the 
applicant's  current  certificate  and  the 
marriage  license,  court  order,  or  other 
document  verifying  the  change.  The 
documents  are  .'■eturned  to  the  applicant 
after  inspection. 

(b)  An  application  for  a  replacement 
of  a  lost  or  destroyed  certi'"icate  is  made 
by  letter  to  the  Department  of 
Transportation,  Federal  -Aviation 
Administration.  -Airman  Certification 
Branch,  Post  Office  Box  25082. 
Oklahoma  City,  Oklahoma  73125.  The 
letter  mu.st: 

(1)  Contain  the  name  in  which  the 
( ertificate  was  issued,  the  permanent 
mailing  address  (including  zip  code), 
social  security  number  (if  anv),  and  date 
and  place  of  bi-rth  of  the  certificate 
holder  and  any  available  information 
regarding  the  grade,  number,  and  date  of 
issue  of  the  (  ertificate.  and  the  ratings 
on  it;  and 

(2)  Be  ai  companied  bv  a  check  or 
nioney  order  for  S2.  payable  to  the 
Federal  -Aviation  -Administration. 

(c)  -A  person  whose  certificate  issued 
under  this  part  has  been  lost  mav  obt...  i 
a  telegram  or  facsi:r.i!e  from  the  F;\A 
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confirming  that  it  was  issued.  The 
telegram  or  facsimile  may  be  carried  as 
a  certificate  for  a  period  not  to  exceed 
(iO  days  pending  die  receipt  of  a 
duplicate  certificate  under  paragraph  (b) 
of  this  section,  unless  the  airman  has 
been  notified  that  the  certificate  has 
been  suspended  or  revoked.  The  request 
for  such  a  telegram  or  facsimile  may  be 
made  by  prepaid  telegram  or  facsimile, 
stating  the  date  upon  which  a  duplicate 
coTtificafe  was  reauested,  or  including 
the  request  for  a  duplicate  and  a  money 
order  for  the  necessary  amount.  The 
request  for  a  telegraphic  or  facsimile 
certificate  should  be  sent  to  the  offico 
prescribed  in  paragraph  (b)  of  this 
section. 

§  66.1 7    Tests:  General  procedure. 

(a)  Tests  prescribed  by  or  under  this 
part  are  given  at  times  and  places,  and 
by  persons,  designated  by  the 
Administrator. 

(b)  The  minimum  passing  grade  for 
each  test  is  70  percent. 

§66.18    Written  tests:  Cheating  or  other 
unauthorized  conduct. 

(a)  Except  as  authorized  by  the 
.Administrator,  no  person  may: 

(1)  Copy,  or  intentionally  remove,  a 
written  test  under  this  part; 

(2)  Give  to  another,  or  receive  from 
cinother.  any  part  or  copy  of  that  test; 

(3)  Give  help  on  that  test  to,  or  rercivo 
help  on  that  test  from,  any  person 
during  the  period  that  te.st  is  being 
given; 

(4)  Take  any  part  of  that  test  in  behalf 
of  another  person; 

(5)  Use  any  material  or  aid  during  the 
period  that  lest  is  being  given;  or 

(6)  Intentionally  cause,  assist,  or 
participate  in  any  act  prohibited  by  this 
paragraph. 

(b)  No  person  who  commits  an  act 
prohibited  by  paragraph  (a)  of  this 
section  is  eligible  for  any  airman  or 
ground  instructor  certificate  or  rating 
under  this  chapter  for  a  period  of  1  year 
after  the  date  of  that  act.  In  addition,  the 
commission  of  that  act  is  a  basis  for 
suspending  or  revoking  any  airman  or 
ground  instructor  certificate  or  rating 
held  by  that  person. 

§66.19    Retesting  after  failure. 

An  applicant  for  a  written,  oral,  or 
practical  test  for  a  certificate  and  rating, 
or  for  an  additional  rating  under  this 
part,  may  apply  for  retesting; 

(a)  After  30  days  after  the;  dale  th«! 
applicant  failed  the  test;  or 

(b)  Before  the  30  days  have  expired  if 
tlic  applicant  presents  a  signed 
si.itement  from  an  airman  holding  the 

( iTtificate  and  rating  sought  by  the 
.ijiplicant.  certifying  that  the  airman  has 


given  the  applicant  additional 
instruction  in  each  of  the  subjects  failed 
and  that  die  airman  considers  the 
applicant  ready  for  retesting. 

§  66.20    Applications,  certificates, 
logboolca,  reports,  and  records: 
Faisificaton,  reproduction,  or  alteration. 

(a)  No  person  may  make  or  cause  to 
be  made: 

(1)  Ai^  fraudulent  or  intentionally 
false  statement  on  any  application  for  a 
certificate  or  rating  under  this  part: 

(2)  Anry  fraudulent  or  intentionally 
false  entry  in  any  logbook,  record,  or 
report  that  is  required  to  be  kept.  made, 
or  used,  to  show  compliance  with  any 
requirement  for  any  certificate  or  rating 
under  this  part; 

(3)  Any  reproduction,  for  fraudulent 
purposes,  of  any  certificate  or  rating- 
under  this  part;  or 

(4)  Any  alteration  of  any  certificate  or 
rating  under  this  part. 

(b)  The  commission  by  any  person  of 
an  act  piohibited  under  paragraph  (a)  of 
tiiis  section  is  a  basis  for  suspending  or 
revoking  any  airman  certificate  or  rating 
h('ld  by  that  person. 

§  66.21    Change  of  address. 

Within  30  days  after  any  change  of 
permanent  mailing  address,  the  holder 
of  a  certificate  issued  under  this  part 
shall  notify  the  Department  of 
Transportation,  Federal  Aviation 
Administration.  Airman  Certification 
Branch,  Post  Office  Box  25082. 
Oklahoma  City.  OK  73125,  in  writing,  of 
the  new  address. 

§  66.23    Refusal  to  submit  to  a  drug  test. 

(a)  This  section  applies  to: 

(1)  An  employee  who  performs  a 
function  listed  in  Appendix  I  to  part  121 
of  this  chapter  for  a  part  121  certificate 
holder  or  a  part  135  certificate  holder; 

(2)  An  employee  who  performs  a 
function  listed  in  Appendix  I  to  part  121 
of  this  chapter  for  an  operator  as  defined 
in  ^  135, 1(c)  of  this  chapter.  An 
employee  of  a  person  conducting 
ojx'rations  of  foreign  civil  aircraft 
nuvigated  within  the  United  States 
pursuant  to  part  375  or  emergency  mail 
service  operations  pursuant  to  section 
405(h)  of  the  Federal  Aviation  Act  of 
l^JSH  iscx(  hided  from  tht;  requirements 
of  this  section. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  ti!st  for  a  drug  specified  in  .Appendix 

I  to  part  121  of  this  chapter,  when 
requested  by  an  employer  as  defined  in 
that  appendix  or  an  operator  as  defined 
in  «?  13S.  1(c)  of  this  chapter,  under  the 
circumstances  specified  in  diat 
appendix  is  grounds  for: 

fl)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 


part  for  a  period  of  up  to  1  year  after  the 
date  of  that  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 

part. 

Subpart  B— Aviation  Maintenance 

Technicians 

§66.71    Eligibility  requirements:  General 

(a)  To  be  eligible  for  an  aviation 

maintenance  technician  certificate  and 
associated  ratings,  a  person  must: 

( 1 )  Be  at  least  18  years  of  age; 

(2)  Demonstrate  the  ability  to  read. 
write,  speak,  and  understand  the 
English  language  by  reading  and 
explaining  appropriate  maintenance 
publications  and  by  writing  defect  and 
repair  statements; 

(3)  Have  passed  all  of  the  prescribed 
tests  within  a  period  of  24  months;  and 

(4)  Comply  with  the  sections  of  this 
subpart  that  apply  to  the  rating  the 
applicant  seeks. 

(b)  A  certificated  aviation 
maintenance  technician  who  applies  for 
an  additional  rating  must  meet  the 
recjuirements  of  §  66.77  and,  within  a 
period  of  24  months,  pass  the  tests 
prescribed  by  §§  66.75  and  66.79  fc)r  the 
additional  rating  sought. 

§66.73    Ratings. 

(a)  The  following  ratings  are  issued 
under  this  subpart: 

(1)  Airframe. 

(2)  Powerplant. 

(b)  A  mechanic  certificate  with  an 
aircraft  or  aircraft  engine  rating  or  both, 
or  with  an  airframe  or  powerplant  rating 
or  both,  that  was  issued  before,  and  was 
valid  on,  (effective  date  of  final  rulej.  is 
equal  to  an  aviation  maintenance 
technician  certificate  with  an  airframe 
or  powerplant  rating,  or  both,  as  the 
case  may  be,  and  may  be  exchanged  for 
such  a  corresponding  certificate  and 
rating  or  ratings. 

§66.75    Knowledge  requirements. 

(a)  Each  applicant  for  an  aviation  - 
maintenance  technician  certificate  or 
rating  must,  after  meeting  the  applicable 
requirements  of  §66.77,  pass  a  wxitten 
test  covering  the  construction  and 
maintenance  of  aircraft -appropriate  to 
the  rating  sought,  the  regulations  in  this 
subpart,  and  the  applicable  provisions 
of  this  chapter.  The  basic  principles 
covering  the  in.stallation  and 
maintenance  of  propellers  are  included 
in  the  powerplant  test. 

(b)  The  applicant  must  pass  all 
sections  of  the  written  test  before 
applying  for  the  oral  and  practical  tests 
pre.scribed  by  §  66.79.  A  report  of  the 
written  test  will  be  made  available  to 
the  applicant. 
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§66.77    Expertonce  requimmnts. 

Each  applicant  for  an  aviation 
maintenance  technician  certificate  or 
rating  must  present  either  an 
appropriate  graduation  certificate  or  a 
certificate  of  completion  from  a 
certificated  aviation  maintenance 
technician  school  or  documentary- 
evidence,  acceptable  to  the 
Administrator,  of — 

(a)  At  least  3,000  hours  of  practical 
experience  with  the  procedures, 
practices,  materials,  tools,  machine 
tools,  and  equipment  generally  used  in 
constructing,  maintaining,  or  altering 
airframes,  or  powerplants  appropriate  to 
the  rating  sought:  or 

{b)  At  least  5,000  hours  of  practical 
experience  concurrently  performing  the 
duties  appropriate  to  both  the  airframe 
and  powerplant  ratings. 

§  66.79    Competency  requirements. 

Each  applicant  for  an  aviation 
maintenance  technician  certificate  or 
rating  must  demonstrate  competency  in 
performing  tasks  appropriate  to  the  " 
rating  sought  by  passing  both  an  oral 
and  a  practical  test.  These  tests  will  be 
based  upon  the  subjects  covered  by  the 
written  test  for  that  rating.  An  applicant 
for  a  powerplant  rating  must  show  tht; 
ability  to  make  satisfactory  minor 
repairs  to.  and  minor  alterations  of, 
propellers. 

§  66.80    Certificated  aviation  maintenance 
technician  school  students 

Whenever  an  aviation  mainlenanco 
technician  school  certificated  under  part 
147  of  this  chapter  demonstrates  to  an 
FAA  inspector  that  one  of  its  students 
has  made  satisfactor\'  progress  at  the 
school  and  is  prepared  to  take  the  oral 
and  practical  tests  prescribed  by  §  66.79. 
that  .student  may  take  those  tests  during 
the  final  subjects  of  that  .student  s 
training  in  the  approved  curriculum 
before  meeting  the  applicable 
experience  requirements  of  S  fifi.77  and 
before  passing  each  section  of  the 
written  test  pre.scribed  by  tj66.7.-). 

§  66.81    Qenerat  privHeges  and  limitations. 

(a)  A  certificated  aviation 
maintenance  technician  may  perform  or 
supervise  the  maintenance. "preventive 
maintenance,  or  alteration  of  an  aircraft 
or  appliance,  or  a  part  thereof,  for  which 
that  person  is  rated  (excluding  major 
repairs  to,  and  major  alteralions  of 
propellers  and  any  repair  to.  or 
alteration  of.  instruments)  and  nia\ 
[)erform  additional  duties  in  accordance 
with  §§66.85,  66.87.  and  66.9.'>. 

(b)  A  certificated  aviation 
maintenance  technician  may  supervise 
the  maintenance,  preventive 
maintenance  or  alteration  of,  or  aiiprove 
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and  return  to  service,  any  aircraft  or 
appliance,  or  part  hereof,  for  which  the 
person  is  rated,  provided  the  aviation 
maintenance  technician  has: 

(1)  Satisfactorily  performed  the  work 
concerned  at  an  earlier  date;  or 

(2)  Demonstrated  the  ability  to 
perform  the  work  to  the  satisfaction  of 
the  Administrator;  or 

(3)  Received  training  acceptable  to  the 
Administrator  on  the  specific 
equipment  on  which  the  work  is  to  be 
performed:  or 

(4)  Performed  the  work  while  working 
under  the  dirert  supervision  of  a 
certificated  and  appropriately  rated 
aviation  maintenance  technician  or 
certificated  aviation  repair  specialist, 
who  has: 

(i)  Had  previous  experience  in  thtt 
specific  operation  concerned:  or 

(ii)  Received  training  acceptable  to  the 
Administrator  on  the  specific 
equipment  on  which  the  work  is  to  be 
performed. 

(c)  A  certificated  aviation 
maintenance  tcschnician  may  not 
exercise  the  privileges  of  the  certificate 
and  rating  unless  the  aviation 
maintenance  technician  understands  the 
curpHnt  instructions  of  the  manufacturer 
;ind  the  maintenance  instructions  for  the 
specific  operation  concerned. 

§  66.83    Currency  requirements. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c).  and  (d)  of  this  section,  a 
certificated  aviation  maintenance 
technician  may  not  exercise  the 
privileges  of  the  certificate  and  rating 
unless,  within  the  preceding  24  months: 

(1)  The  aviation  maintenance 
technician  has  for  at  least  1,000  hours: 

(i)  Served  as  an  aviation  maintenance 
technician  ii.idi-r  his  or  her  certificate 
and  rating;:  i>- 

(ii)  vServcii  ufider  the  supervision  of  a 
certificated  aviation  maintenance 
technician:  or 

(iii)  Technically  super\'ised  other 
aviation  maintenance  technicians;  or 

(iv)  Served  as  an  aviation 
maintenance  instructor  under  an 
aviation  maintenance  training  program 
acceptable  to  the  Administrator:  or 

(v)  Dire<:tly  supen-ised  other  aviation 
maintenanf  e  instru(.tors.  who  are 
.ser\ing  under  an  aviation  maintenance 
training  program  a(.i.eptabl«  to  the 
Administrator:  or 

(vi)  Supervised,  in  an  executive 
capacity,  tlie  maintenance  or  alteration 
of  aircraft;  or 

(vii)  Been  engaged  in  anv  cornbinatic.ii 
ol  paragraphs  (a)(1)  (i)  through  (vi)of 
this  sef:tion:  and 

(2)  successfully  completed: 

(i)  An  aviation  maintenance 
f(!(.hni(  ian  refresher  course,  inspection 


authorization  refresher  c;ourse,  or  a 
scries  of  such  courses,  acceptable  to  the 
Administrator,  consisting  of  a  total  ol 
not  less  than  16  hours  oi  instruction;  or 
(ii)  A  course  or  courses  of  instruction 
appropriate  to  the  duties  of  an  aviation 
maintenance  tei:hnician  and  ac:c:eptable 
to  the  Administrator,  consisting  of  a 
total  of  not  less  than  Ifi  hours  of 
instruc:tion; 

(b)  A  c;ertificated  a\  iation 
maintenance  technician  who  has  not 
met  the  requirements  of  paragraph  (a)  of 
ttiis  section  may  exercise  the  privihiges 
of  the  ce.rtificate  and  rating  including  for 
c:ompensation  or  hire  if.  within  the 
preceding  24  mouths  the  aviation 
maintenanc-etechnic;ian  has: 

(1)  Succ:essfiilly  c:oinpk-led  a 
requalific:ation  i:ourse  a(.c:eptable  to  tli*^ 
Administrator;  or 

(2)  The  Administrator  has  found  that 
the  aviation  maintenance  tec:hnician  is 
competent  to  exercise  the  priviltj^es  of 
the  certificate  and  rating 

(c)  A  certificated  aviation 
maintenance  technician  who  has  m^t 
c;ompleted  the  training  specified  in 
paragraph  {a)(2)  of  this  section  but  ha.s 
otherwise  met  the  requirements  of 
paragraph  {a)(l)  of  this  section  mav 
exercise  the  privileges  of  ihf  c:ertitic:dt«- 
and  rating  but  not  for  (  nmpensation  or 
hire. 

(d)  Paragraph  (a)(2)  of  this  Mclion 
does  not  apply  to  an  aviation 
inaintenanc:e  tc^-hnician  whd  within  ifie 
preceding  24  mcmths  exenised  th»' 
privileges  of  the  c:ertifi(  ate  and  ratings— 

(1)  for  a  certificate  holder  authorized 
to  operate  under  the  provisions  of  parts 
121.  127.  or  135  ofthis  chapter:  or 

(2)  for  a  U.S.-c:ertificated  n-pair  slatiun 
that  performs  work  in  accordant  e  with 
^145.2(a).  or  for  a  L'.S.-certifii  .,:.fi 
n'pair  station  that  conduces  o 
maintenance  and  preventive 
maintenanc:e  training  program:  or 

(3)  as  an  aviation  maintenanc:e 
instruc;tor  for  an  aviation  maintenance 
training  program  acceptable  to  the 
Administrator. 

§  66.85    Airframe  rating;  additional 
privileges. 

A  certific:at(Ki  aviation  niaiiitenHnc  e 
technic:ian  with  an  airframe  rating  m.n 
approve  and  return  to  .service  an 
airframe,  or  any  related  part  or 
appliance,  after  the  aviation 
maintenance  tw  hnicrian  has  p»'ri<»rmed, 
super\ised,  or  inspected  its 
maintenanc:e  or  alteration  (exc  hidiiif' 
major  repairs  and  major  alterations)  In 
addition,  the  aviation  maintenance 
Ifc.luiician  may  perform  the  lOO-hour 
inspection  requin>d  by  part  91  of  this 
chapter  on  an  airframe,  or  anv  related 
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part  or  appliance,  and  approve  and 
return  it  to  service. 

§  66.67    Powerplant  rating;  additional 
privileges. 

A  certificated  aviation  maintenance 
technician  with  a  powerplant  rating 
may  approve  and  return  to  service  a 
powerplant  or  propeller  or  any  related 
part  or  appliance,  after  the  aviation 
maintenance  technician  has  performed, 
supervised,  or  inspected  its 
maintenance  or  alteration  (excluding 
major  repairs  and  major  alterations).  In 
addition,  the  aviation  maintenance 
technician  may  perform  the  100-hour 
inspection  required  by  part  91  of  this 
chapter  on  a  powerplant  or  propeller,  or 
any  part  thereof,  and  approve  and  return 
it  to  service. 

§  66.89    Display  of  certificate. 

Each  person  who  holds  an  aviation 
maintenance  technician  certificate  shall 
keep  it  within  the  immediate  area  where 
the  aviation  maintenance  technician 
normally  exercises  the  privileges  of  the 
certificate  and  shall  present  it  for 
inspection  upon  the  request  of  the 
Administrator  or  an  authorized 
representative  of  the  National 
Transportation  Safety  Board,  or  of  any 
Federal,  State,  or  local  law  enforcement 
officer. 

§  66.91    Inspection  authorization. 

(a)  An  application  for  an  inspection 
authorization  is  made  on  a  form  and  in 
a  manner  prescribed  by  the 
Administrator. 

(b)  An  applicant  who  meets  the 
requirements  of  this  section  is  entitled 
to  an  inspection  authorization. 

(c)  To  be  eligible  for  an  inspection 
authorization,  an  applicant  must: 

(1)  Hold  a  currently  effective  aviation 
maintenance  technician  certificate  with 
both  an  airframe  rating  and  a 
powerplant  rating,  each  of  which  is 
currently  effective  and  has  been  in  effect 
for  a  total  of  at  least  3  years; 

(2)  Have  been  actively  engaged,  for  at 
least  the  2-year  period  before  the  date  of 
application,  in  maintaining  aircraft 
certifk;ated  and  maintained  in 
accordance  with  this  chapter; 

(3)  Have  a  fixed  base  of  operations  at 
which  the  applicant  may  be  located  in 
person  or  by  telephone  during  a  normal 
working  week  but  it  need  not  be  the 
place  where  the  applicant  will  exorcise 
inspection  authority; 

(4)  Have  available  the  efiuipnient, 
facilities,  and  inspection  data  necessary 
to  properly  inspect  airframes, 
powerplants,  propellers,  or  any  related 
part  or  appliance;  and 

(5)  Pass  a  written  test  ()nnionstrating 
the  ability  to  inspect  ace  urding  lo  safety 


standards  for  returning  aircraft  to 
service  after  major  repairs,  major 
alterations,  annual  inspections,  and 
progressive  inspections  performed 
under  part  43  of  this  chapter. 

(d)  An  applicant  who  fails  the  test 
prescribed  in  paragraph  (c)(5)  of  this 
section  may  not  apply  for  retesting  until 
at  least  90  days  after  the  date  of  the  test. 

§66.92    Inspection  authorization:  Duration. 

(a)  Each  inspection  authorization 
expires  on  March  31  of  the  second  year 
after  its  issuance.  However,  the  holder 
may  exercise  the  privileges  of  that 
authorization  only  while  holding  a 
currently  effective  aviation  maintenance 
technician  certificate  with  both  a 
currently  effective  airframe  rating  and  a 
currently  effective  powerplant  rating. 

(b)  An  inspection  authorization  ceases 
to  be  effective  whenever  any  of  the 
following  occurs: 

(1)  Tlie  authorization  is  surrendered, 
suspended,  or  revoked,. 

(2)  "Hie  holder  no  longer  has  a  fixed 
based  of  operation. 

(3)  The  holder  no  longer  has  the 
equipment,  facilities,  and  inspection 
data  required  by  §  66.91(c)  (3)  and  (4) 
for  issuance  of  the  authorization. 

(c)  The  holder  of  an  inspection 
authorization  that  is  suspended  or 
revoked  shall,  upon  the  Administrator's 
request,  return  it  to  the  Administrator. 

§66.93    Inspection  authorization:  Renewal. 

(a)  To  be  eligible  for  renewal  of  an 
inspection  authorization  for  a  2  year 
period,  an  applicant  must  present 
biennially,  during  the  month  of  March, 
at  an  FAA  Flight  Standards  District 
Office  or  an  International  Field  Office, 
evidence  that  the  applicant  still  meets 
the  requirements  of  §  66.91(c)(1) 
through  (4)  and  must  show  that,  during 
the  current  period  that  the  applicant 
held  the  inspection  authorization,  the 
applicant — 

(1)  Has  performed  at  least  one  annual 
inspection  for  each  3  months  that  the 
applicant  held  the  current  authority:  or 

(2)  Has  performed  inspections  of  at 
least  two  major  repairs  or  major 
alterations  for  each  3  months  that  the 
applicant  held  the  current  authority;  or 

(3)  Has  performed  or  supervised  and 
approved  at  least  one  progressive 
inspection  in  accordance  with  standards 
prescribed  by  the  Administrator  for  each 
12  months  that  tho  applicant  held  the 
current  authority;  or 

(4)  Has  maintained  an  aircraft 
pursuant  to  an  inspection  program 
specified  under  1^91.409(0  (3)  or  (4) 
during  each  month  that  the  applicant 
held  tfie  current  authority;  or 

(5)  Has  performed  any  combination  of 
(a)  (Ij  through  (-t);  or 


(6)  Has  successfully  completed  an  - 
inspection  authorization  refresher 
course  or  series  of  courses,  acceptable  to 
the  Administrator,  consisting  of  a  total 
of  not  less  than  16  hours  of  instruction 
during  the  24-month  period  preceding 
the  application  for  renewal;  or 

(7)  Has  passed  an  oral  test  by  an  FAA 
inspector  to  determine  that  the 
applicant's  knowledge  of  applicable 
regulations  and  standards  is  current. 

(b)  The  holder  of  an  inspection 
authorization  that  has  been  in  effect  for 
less  than  90  days  before  the  expiration 
date  need  not  comply  with 
subparagraphs  (a)  (1)  through  (7)  of  this 
section. 

§66.95    Inspection  authorization: 
Privileges  and  limitations. 

(a)  The  holder  of  an  inspection 
authorization  may: 

(1)  Inspect  and  approve  for  return  to 
service  any  aircraft  or  related  part  or 
appliance  (except  any  aircraft  . 
maintained  in  accordance  with  a 
continuous  airworthiness  program 
under  part  121  or  part  127  of  this 
chapter)  after  a  major  repair  or  major 
alteration  to  it  in  accordance  with  part 
43  of  this  chapter,  if  the  work  was  done 
in  accordance  with  technical  data 
approved  by  the  Administrator;  and 

(2)  Perform  an  annual,  or  perform  or 
supervise  a  progressive  inspection 
according  to  §§  43.13  and  43.15  of  this 
chapter. 

(b)  When  exercising  the  privileges  of 
an  inspection  authorization,  the  holder 
shall  keep  it  available  for  inspection  by 
the  aircraft  owner  and  the  aviation 
maintenance  technician  submitting  the 
aircraft,  repair,  or  alteration  for  approval 
(if  any),  and  shall  present  it  upon  the 
request  of  the  Administrator  or  an 
authorized  representative  of  the 
National  Transportation  Safety  Boartl,  or 
of  any  Federal,  State,  or  local  law 
enforcement  officer. 

(c)  If  the  holder  of  an  inspection 
authorization  changes  his  or  her  fixed 
base  of  operation,  the  holder  may  not 
exercise  the  privileges  of  the 
authorization  until  he  or  she  hiaS 
notified  the  FAA  Flight  Standards 
District  Office  or  International  Field 
Office  for  the  area  in  which  the  new 
base  is  located,  in  writing,  of  the 
change. 

Subpart  C — Aviation  Repair  Specialists 

§  66.101    Eligibility  requirements:  General. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  to  be  eligible Jor  an 
aviation  repair  specialist  certificate  a 
person  must: 

( 1 )  Be  at  least  18  years  of  age; 

(2)  Be  specially  qualified  to  perform 
maintenance  on  aircraft,  or  compononls 
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thoriiof,  appropriate  to  the  job  for  uhich 
that  person  is  employed: 

(3)  Be  employed  for  a  spfcific;  jdh. 
requiring  those  special  qualifiuitieuis.  by 
a  certificated  repair  station,  or  bv  ;i 
certificated  commercial  operator  or 
certificated  air  carrier,  that  is  required 
by  its  operating  certificate  or  apprfjvcd 
operations  specifications  to  provide  a 
continuous  airworthiness  maintenance 
program  according  to  its  maintenance 
manuals; 

(4)  Be  recommended  for  certifir  ation 
by  his  or  her  employer,  to  the 
satisfaction  of  the  Administrator,  as  ahit; 
to  satisfactorily  maintain  aircraft  oi 
components.appropriate  to  the  job  foi 
which  the  person  is  emplovid; 

(5)  Have  either: 

fi)  At  least  3000  hours  of  prru :ti(  a! 
experience  in  the  procedures,  practices. 
inspection  methods,  materials,  tools. 
machine  tools,  and  equipment  gcnor.tlly 
i!sed  in  the  maintenance  duties  of  the 
specific  job  for  which  the  perscjn  is  to 
tie  employed  and  certificated;  or 

(ii)  Completed  formal  training  tliat  is 
acceptable  to  the  Administrator  and  is 
spt;c!fically  designed  to  qualitv  the 
i-ppiicant  for  the  job  in  which  "the 
apniic.nnt  is  to  be  emploved;  ami 

(b)  Demonstrate  the  ability  to  n-.a]. 
write,  speak,  and  underst;in(i  the 
English  language  by  reading  and 
explaining  appropriate  maintcnaiic c 
publications  and  by  writing  detcc  i  and 
repair  statements.  " 

(b)  This  section  does  not  a])[)lv  to  the 
issuance  of  aviation  repair  spec  iaiist 
«:ertificates  (experimental  .lircraft 
builder)  under  §6B.104, 


(c)  .A  valid  repai.rnian  certificate  is 
equal  to  a:i  aviation  repair  specialist 
certificate  and  may  be  exchanged  for 
such  a  cfirresponding  certificate. 

§66.103    Aviation  repair  specialist 
certificate:  Privileges  and  limitations. 

(a)  A  (  ertificated  aviation  repair 
specialist  may  perform  or  supervi.se  the 
mainte>nanc:e,  preventive  maintenance, 
or  alteration  of  ain:raft  or  aircraft 
components  appropriate  to  the  jcjb  for 
which  the  a\  i.ition  repair  specialist  was 
employed  and  c:ertificated  but  only  in 
connection  with  duties  for  the 
certificate  hfild(T  by  whom  the  aviation 
repair  sjx'c  iaiist  uas  emphned  and 
recoHirnenderi. 

(b)  .'\  certificated  aviation  repair 
specialist  tnav  not  perform  or  supervise 
duties  under  the  aviation  rc-pair 
spec:iaiist  c:ertific:ate  unless  the 
individual  understands  the  current 
instriic:tioiis  of  the  certificate  hold.T  h\ 
whom  \]u-  aviation  repair  specialist  is" 
employed  and  tJie  manufac  turer's 
instructions  for  c(.niinued  airworllmu-ss 
relating  to  the  specific  operatu,ns 

i:c)n(  (Mned 

§  66.104    Aviation  repair  specialist 
certificate — experimental  aircraft  builder- 
eligibility,  privileges  and  limitations. 

(a)  To  lie  cligihlf  ';ir  mi  aviation  rep.n; 
spei  iiilist  c:ertifi(.;i*"  (experimental 
airc;raft  builder),  ,,:;  individu,,!  nnis!- 

(1)  Ht>at  least  18  >ears  of  age: 

(2)  He  tfie  primary  Inulder  of  the 
aircraft  to  whic:h  the  privileges  of  tin- 
certific:;it(>  ,io-  applic.ahie; 


(3)  Show  to  the  satisfaction  of  the 
Administrator  that  the  individual  fi,.-, 
the  requisite  skill  to  deternnne  whetii.i 
the  airc:r:ift  is  m  a  condition  for  saf>' 
operations;  and 

(4)  FJea  c:itizen  of  fh^  li-^'ed  .Si,,-,..  ,,i 
an  individual  citizen  of  a  foreigi: 
country  who  has  lawfiiliv  b.'m'^ad!:.!':..,: 
for  pe.Tnanent  residence  in  ttic  i    'i!,.,! 
Slatf's. 

(b)  The  holcier  of  an  a\i,i*inn  ie|!,i;i 
spec:iaiist  certific:ate  (ex[>enn,entji 
aircraft  builder)  may  perform  cor.'iitjo:: 
inspections  on  the  aircraft  ((,!;^!rui  i.-i 
by  the  hold(  r  m  ai  cordaiu  »■  with  t;;.. 
operating  limitations  of  that  a;:(  r.dl. 

(c)  Sec:tion  f)f..l03  dctes  not  ,.pi;|\  to 
the  holder  of  an  aviation  repair 
spec:ialist  certificate  (.'xper!;n<';;!,ii 
airc;raft  builder)  while  iperlornnnL'  ;:i. ,!.•.' 
that  c:ertific:ate 

§66.105    Display  of  certificate. 

V.M  h  ju-rson  -.vho  hoiii^  .in  .i\  .,,',,,!i 
re[,air  vpei.iali.st  (.enifie  ate  ^!i,,M  kccj!  it 
W!th:n  tfif  immediate  anM  vAm't^  ',\^'.• 
in(i:\.;"d::-il  nor:r.all>  exert  ises  th-- 
priv;|r_i's  of  the  Ct'.rtific.'ite  ai.d  sil.iii 
presfii  It  |,ir  inspection  ii'.mmi  ;he 
re.-,:ies!  ol  the  .-^d^■,;ni■^''alc- o.- .m 
rtuthori.'rl  r((irns.';;tat:vc  of  ;(..• 
Nat;o;':,ii  Tr,inspi,r',v:;i;i  S.\\>-'\  Ho.sni.  nr 
of  an\  Icier,-!.  St,ce,  or  l^i.  „;  i,r,\ 

enfon  e;, ,'■::'  ( .!!;i  .■: 

Is-  ■■•  il    I-  U„-,!Mii^:.,:i,  IK.uii  .\-ii.:isi  Id 
I-('I4 

Thomas  C.  .\rcardi. 

/';>('  •:,;   /■/;;_■':;  ^l.ud.i: .i-  sj-n;,  , 
IK  !)..<     'U-JOiini  l-.:.(i  h-',t.~'l-i,  H  -;-,  ,-.;i:l 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

17  CFR  Part  240 

[Relaase  Nos.  34-34513;  35-28099;  IC- 
20466] 

RIN3235-AE14 

Employee  Benefit  Plan  Exemptive 
Rules  Under  Section  16  of  the 
Securities  Exchange  Act  of  1934 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Extension  of  Phase-In  Period  for 

§240.16b-3. 

SUMMARY:  The  Commission  today  is 
extending  the  phase-in  period  for 
compliance  with  the  substantive 
conditions  of  new  Rule  16b-3  regarding 
employee  benefit  plan  transactions 
under  the  Securities  Exchange  Act  of 
1934  pending  further  notice  and 
rulemaking  under  the  provision. 
DATES:  Eff  ctive  August  17,  1994.  The 
phase-in  period  for  compliance  with 
new  §  240.16b-3,  which  previously  has 
been  extended  to  September  1,  1994,  is 
extended  until  September  1,  1995,  or 
such  different  date  as  set  in  further 
rulemaking  under  Section  Ifi. 


FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Krauskopf,  Office  of  the  Chief 
Counsel,  Wvision  of  CorpcxatioQ 
Finance,  at  (202)  942-2900. 
SUPPLEMENTARY  INFORMATtOH:  On 
February  8, 1991,  the  Commission 
adopted  comprehensive  revisions  to  the 
rules  under  Section  16  '  of  the  Securities 
Exchange  Act  of  1934  ("Excbange 
Act").^  The  new  regulatory  scheme 
generally  became  effective  cm  May  1, 
1991,  but  a  16  month  phase-in  period 
was  provided  with  respect  to  speciRed 
rules  affecting  employee  benefit  plans, 
in  order  to  give  registrants  ample  time 
to  review  the  rule  changes  and  amend 
their  plans  accordingly.^  The  Adopting 
Release  provided  that  registrants  could 
continue  to  rely  on  the  exemptions  fironi 
Section  16(b)  of  the  Exchange  Act  •* 
afforded  by  former  Rules  16a-a(b},^ 
16a-8(g)(3),6and  IBb-:^  after  May  1. 


I  15  U.S.C.  78p  (1988). 

2 15  U.S.C.  78a  e(  seq.  (l'.)Ml. 

'  Excllange  Act  Relpasti  No.  28«b9  tt'iibrvuu-y  8, 
1991)  136  FR  72421  (■■Adopting  Release').  Se<? 
Section  VII  of  thu  Adopti:iK  Rnleas*  (or  tr,iii«ition 
provision.^  gRuerallv  and  Sec lii)n  VU.C  ior  traiisilioii 
provision.s  relrfting  to  i':nplnM>(>  l)i'j;eiif  pf»tj«. 

MS  IJ.S.C.  78pib). 

'17(>R  240.iea-8lbl. 

''17  0'R  16a-8(Kl(:i)- 

'17CrR  240.1bt)-3  (lOlMlj  ~ 


1991,  but  would  be  required  to  adopt 
the  substantive  conditions  of  new  Rule 
1 6b-3»  by  September  1 . 1 992 .» 

The  Rule  16b-3  phase-in  period  was 
extended  until  September  1, 1994,  in 
contemplation  of  further  rulemaking 
under  Section  16  with  regard  to 
employee  benefit  plans. 'o  Because  the 
Commission  currently  is  engaging  in 
such  rulemaking,"  the  Commission  is 
extending  the  phase-in  period  for  new 
Rule  16b-3  until  September  1, 1995,  or 
such  different  date  as  is  set  by  the 
Commission. 

-    Dated:  August  10,  1994. 

By  the  Commi.ssion. 
Margaret  H.  McFarland, 
Deputy  Spcivtarv. 
IFR  DcK-.  94-20123  Filed  8-16-94;  8;45  iinil 

BILLING  CODE  8ptO-01-P 


"  17  OK  240.1 6b-3  (1991).    • 
■'  rtie  phase-in  period  applies  only  to  tho 
I'xcinpliun  from  Section  lt)(b),  not  to  therevist^d 
reporting  rcviuirements  imder  Section  16tij)  that 
tH'(,ii;ic>  rffeitivoon  May  1,  1991. 

"'Sn-  KxLha.nge  Act  Rtlease  No.  32574  Duly  2. 
l'l'):i)  lr,8  FR  3()8bfil. 

' '  Sfc  V.\i  liange  Act  Rtdeas*  No.  34514  (Aiij;ti»! 
in,  I'KM). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228, 229, 240  and  249 

[Release  Nos.  34-34514;  35-26100-  IC- 
20467;  File  No.  S7-21-94] 

RIN  3235-AF66 

Ownership  Reports  and  Trading  by 
Officers,  Directors  and  Principal 
Security  Holders 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION;  Proposed  Rule. 

SUMMARY:  The  Commission  today  is 
proposing  amendments  to  its  rules  and 
forms  regarding  the  filing  of  ownership 
reports  by  officers,  directors,  and 
principal  security  holders,  and  the 
exemption  of  certain  transactions  by 
those  persons  from  the  short-swing' 
profit  recovery  provisions  of  Section  16 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  related  provisions 
of  the  Investment  Company  Act  of  1940 
("Investment  Company  Act")  and  the 
Public  Utility  Holding  Company  Act  of 
1935.  The  proposed  rules  are  intended 
to  streamline  the  Section  16  regulator)- 
scheme,  particularly  with  respect  to 
employee  benefit  plans;  broaden 
exemptions  from  short-swing  profit 
recovery  where  consistent  with  the 
statutory  purposesiand  codify  several 
staff  interpretive  positions. 
DATES:  Comments  should  be  received  on 
or  before  October  17, 1994. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securitie.Ond  Exchange 
Commission.  450  Fifth  Street.  N.W 
Washington.  D.C.  20549.  Comment 
letters  should  refer  to  File  No.  S7-21- 
94.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Rootn.  450  Fifth  Street  N  W 
Washington,  D.C.  20549, 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  M.  Krauskopf,  Special  Counsel. 
Office  of  Chief  Counsel,  at  (202)  942- 
2900,  or  Elizabeth  M.  Murphv.  Special 
Counsel,  Officedf  Disclosure  Policy  at 
(202)  942-2910,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W 
Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  amtrndments 
to  Rules  16a-l.  16a-2,  16a-3,  lfia-4, 
lBa-6,  16a-8, 16a-9.  16l)-3.  and  lfib-5  • 
promulgated  under  Section  Ifi-ofthi; 
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Exchange  Act.3  In  addition,  the 
Commission  is  proposing  revisions  to 
Item  405  of  Regulation  S-K*and 
Regulation  S-B,  s  as  well  as  to  Forms  3 
4,  and  5.'" 

I.  Executive  Summary  and  Background 

In  February  1991,  in  response  to 
developments  in  the  trading  of 
derivative  securities,  the  growth  of 
complex  and  diverse  emplo>-ee  benefit 
plans,  and  substantial  filing 
delinquencies,  the  Commission  adopted 
extensive  changes  to  the  beneficial 
ownership  and  short-swing  profit 
recovery  rules  and  forms  applicable  to 
msiders  ^  pursuant  to  Section  16. "  After 
three  years  of  experience,  unanticipated 
practical  difficulties  still  arise  in 
applying  the  new  Section  16  rules, 
particularly  with  respect  to  thrift  and 
similar  employee  benefit  plans.  •*  The 
rule  changes  proposed  today  address 
these  practical  problems  and  further 
streamline  the  rules,  to  the  extent 
consistent  with  the  purposes  of  Section 
16. 

A.  Employee  Benefit  Plan  Trnnsactions 
The  fotius  of  the  proposed  rules  is  the 
treatment  of  employee  benefit  plan 
tran.sactions.  In  particular,  the  proposals 
would: 

•  Exempt  from  short-swing  profit 
recovery  all  purchase  transactions  in 
thrift  and  other  broad-based,  tax- 
qualified  plans,  other  than  those 
involving  transfers  to  and  from  an 
employer  .securities  fund; 

•  Exempt  from  short-swing  profit 
recovery  transfers  to  and  from  employer 
securities  funds  in  thrift  and  other  plans 
that  are  effected  either  during  a 
quarterly  window  period  or  pursuant  to 
a  diver-sification  election  under  the 
Internal  Revenue  Code; 


'  I7CKR  240.16.1-1.  llia-2.  lC.i-1    Ui.,- 
10.1-B.  i6a-9.  ibb-3.an(1  I6l>-s. 

MSU.S.C.  78p(l98L:). 


,  1  (..!-(.. 


'  1^  (;.Sf:.  7Ha  ff  SC7 

M7(:FK22«l4f)5. 
'  ^7  V.yR  2>tiAl)5. 
"17  OR 249. 103.  104,.n.l  Id-;. 
■■Thr  tt;rm  "insider."  as  uspd  in  thi.s  rel.visp 
r(-f.Ts  to  nfficprs.  directors,  and  holdiTs  of  mtKe 

th.m  Irn  ppftcnt  of  a  class  of  oqt.iiv  <.turi!i..s  uh„ 
.irr  sii!i|M;l  to  Section  in. 

"RftpftseNo  34-2B8(.'J(F<-hr;ar\  H.  iq<)l)(S(,  KR 
7.;42|  (".Adopting  Release").  T.he  niles  Renc-.tilv 
tKrranie  effective  on  .Mav  1,  isty  i.  except  for  the 
ph,iv-in  period  for  compii.m.  e  with  the  s:d)sUntive 

((.millions  of  new  Rule  i6t>-3  I  he  jihasein  period 
has  l)een  extended  until  .Septinihcr  1.  l'j<)S  or  such 
dilferent  date  as  mav  («•  .set  in  farther  ni(em.ik'->p 

(KeleaseNo.;i4-34.S13  (.August  10.  19941!   Srr 
.Se(  tion  VI.  Lwlow. 

"Following  the  .Adopiini;  Kel.M.se.  the 
Commission  issued  two  other  release*  '"I  .rir-  !o 
Ihe  revised  rules:  one  set  forth  the  Cotr.missi.r^-s 
interpretive  views  rcsardin;.;  sUrehold.r  ..pj.r.nrtl 
foranieiulments  to  employee  |>,.n.ril  |.;,,r.»  unih-r 
Kule  if,l>-3,  ,i.s  well  as  certain  ler.hr.ii'al 
.imendments  fKolease  No.  J4-2'.(l  11  (April  ■(■ 
I'.t'll)  I.St,  FR  199251).  while  the  other  adopi.-d'., 
le(  hiiir.d  aiiiendment  to  Form  4  (R-lea.^-  No    U- 
2HKI,9H  (.A|)i;;  111,  19'll)  l-.t,  i-K  mo7i). 


•  Expand  exemptions  for  plan 
distributions  in  connection  with 
retirement  or  specified  transactions 
authorized  by  the  Internal  Revenue 
Code; 

•  Provide  that  exempt  dispositions 
within  six  months  of  an  exempt  grant 
would  not  destroy  the  exemption  for  the 
grant; 

•  Exclude  from  the  definition  of 
"derivative  security"  cash-only 
instruments  issued  as  compensation  by 
an  employer  to  an  employee; 

•  Exclude  from  the  definition  of 
"derivative  security"  rights  that  include 
non-market  price  based  conditions; 

•  Exclude  from  the  definition  of 
"derivative  security"  rights  to  withhold 
(or  to  deliver  .securities  already  owned) 
to  satisfS'  tax  or  exercise  price 
obligations,  and  exempt  cash  settlement 
of  such  rights  where  granted  pursuant  to 
exempt  employee  benefit  plans; 

•  Eliminate  the  transferability 
restrictions  applicable  to  derivative 
securities  issued  under  an  employee  " 
benefit  plan. 

B.  Reporting 

The  proposal  also  would  simplify  and 
clarify  the  reporting  requirements  by; 

•  Ferniitting  joint  and  group  reporting 
where  more  than  one  person  is  deemed 
to  be  a  beneficial  owner  of  the  sanv? 
securities; 

•  Providing  that  Section  16  applies  to 
a  trust  only  if  the  trust  beneficially  owns 
more  than  ten  percent  of  a  class  of 
registea'd  equity  .securities; 

•  Eliminating  officers"  and  directors" 
post-termination  reporting  obligations 
with  respect  to  exempt  transactions  and 
other  transactions  that  are  not 
niat(;hable  with  a  pre-termination 
tran.saction; 

•  Requiring  a  discrete  caption  for  the 
disclosure  about  delinquent  Section 
16(a)  reports  required  by  Item  W3  of 
Regulations  S-K  and  S-B. 

The  Reie.ise  also  solicits  comment  on 
a  variety  of  approaches  to  simplify  the 
reporting  of  exempt  Irnnsaftions.' 
including  elimination  of  the  total 
holdings  column  in  Forms  4  and  5, 
proposals  to  mplace  Form  5  with 
aitenuiiive  n-porting  .schemes  (including 
a  Form  10-K  summary  of  insider 
transactions),  and  elimination  of  the 
requirement  to  report  exempt  employee 
benefit  plan  traiis;.ction.s. 

C.  Othi'i  Issues 

Fiiiallv,  the  proposal  would  (.odify 
certain  staff  interpretive  pusifions,  and 
would  establish  new  categories  ol 
trnnsactions  exempt  from  short-swing 
rt'C()\ery  by: 

•  Exemptiii;;  the  dispo->;tioii  t-f 
securities  pursuant  to  a  qualii.i  ,1 


domestic  relations  order,  whether  or  not 
the  securities  are  held  by  a  Rule  16b- 
3  employee  benefit  plan; 

•  Revising  the  exemption  for  stock 
splits  and  stodi  dividends  to  include 
pro  rata  stock  dividends  in  which 
securities  of  a  different  issuer  are 
distributed. 

n.  Employee  Benefit  Plans 

A.  Expanded  Exemptions  for  Broad- 
Based  Plan  rransQctions  and  Intra-Phn 
Transactions 

The  principal  objection  raised  to  the 
amended  Section  16  rules  has  been  th»t 
the  treatment  of  thrift,  stock  purchase 
and  other  broad-based,  tax-qualified 
plans  is  undulj  cumbersome,  presents 
significant  record-keeping  problems, 
and  discourages  insiders  from 
participation  in  plan  funds  holding 
employer  securities.  These  plans  are 
subject  to  significant  restrictions  under 
both  the  Internal  Revenue  Code '°  and 
the  Employee  Income  RetiremeDt 
Security  Act  of  1974  ("ERISA"),' '  which 
establish  an  objective  framework  for  the 
treatment  of  compensatory  transactions 
and  impose  extensive  administrative 
reiyiirements,  thereby  making  plan 
transactions  less  vulnerable  to  the 
abuses  that  the  short-swing  recovery 
provision  of  Section  16(b)  was  designed 
to  prevent.  Accordingly,  the  {Koposed 
rules  would  streamline  the  conditions 
necessary  to  exempt  transactions  in 
such  plffiis  from  short-swing  profit 
recovery.  Coounent  is  solicited  not  only 
on  the  proposals  set  forth,  but  also  on 
whether  there  is  any  other  aspect  of  the 
treatment  of  employee  benefit  plans  that 
should  be  li^tdified,  either  in  Rule  16b- 
3  or  any  other  rule  relating  to  employee 
transactions. 

As  discussed  below,  the  revised  rule 
would  exempt,  without  conditions  as  to 
timing,  any  purchase  transaction  arising 
under  a  broad-based  nondiscriminatory 
tax-qualified  plan,  other  than  an  intra- 
plan  transfer  to  or  from  an  employer 
securities  fund.^  The  proposed 
exemption  would  have  a  broader  scope 
than  the  current  rule,  since  it  would  be 
available  not  oiUy  to  participant- 
directed  contributory  plans,  but  also 
would  apply  specifically  to  related 
"excess  benefit"  or  "mirror"  plans  and 
noncontributory  plans  such  as  many 
employee  stock  ownership  plans 


("ESOPs").'-*  The  timing  restrictions 
governing  the  exemption  ioi  transfers  to 
or  from  an  employer  stock  fund  in  any 
thrift,  stock  purchase  or  similar  plan, 
whether  or  not  broad-based, 
nondiscriminatory  and  tax-qualified, 
would  be  more  flexible. 

1.  Purchases  Under  Employee  Benefit 
Plans 

In  adopting  the  current  exemption  for 
transactions  in  a  thrift,  stock  purchase, 
or  sicailar  ongoing  securities  acquisition 
plan,'"*  the  Commission  reasoned  that 
"wide  participation  and  equal  treatment 
of  all  participating  employees  limits 
insiders'  opportunities  to  engage  in 
short-swing  speculation."  '*  This 
reasoning  may  support  a  broader 
exemption. 

Under  the  proposal,""  all  purchase 
transactions  in  a  thrift,  stock  purchase 
or  similar  securities  acquisition  plan 
would  be  exempt  if  the  plan  provides 
for  broad-based  employee  participation, 
does  not  discriminate  in  favor  of  highly 
compensated  employees,  and  is 
qualified  under  the  Internal  Revenue 
Code.'^  In  light  of  the  requirement  for 
broad-based  participation,  the  proposed 
rule  would  exempt  one-time 
acquisitions ,  as  well  as  ongoing 
acquisitions  (such  as  regular  purchases 
by  payroll  deduction  pursuant  to  a  thrift 
plan)."*  The  exemption  would  apply 
whether  the  transaction  results  from  an 
employer  or  an  employee  contribution. 

The  proposal  would  eliminate  the 
exemptive  requirement  that  insider 
participants  who  withdraw  fi-om  a  fund 
holding  equity  securities  of  the 
employer  ("employer  securities 
hind") '"  either  cease  further  employer 
secvuiLies  fund  purchases  iat  six  months 
or  hoid  the  securities  distributed  for  six 
months.^"  Similarly,  insider  participants 
who  stop  participating  in  an  employer 


securities  fund  no  longer  would  be 
required  to  refrain  &t>m  farther 
participation  for  six  months.^'  The  six- 
month  holding  period  for  sccarities 
offered  without  a  fixed  price  under  a 
stock  purchase  plan  or  similar  plan  also 
would  be  eliminated.22  t\^q  tax  law 
restrictions  applicable  to  broad-based, 
tax-qualified  plans,  such  as  plan 
contribution  limits,  plan  benefit  limits 
and  nondiscrimination  rules.^s  should 
be  sufficient  to  deter  insiders  from  using 
such  plans  as  vehicles  for  short-term 
speculation. 

Finally,  the  proposed  rule  would 
provide  an  explicit  exemption  for 
purchase  transactions  pursuant  to  an 
"excess  benefit"  or  "mirror"  plan,-* 
defined  as  a  plan,  cqierated  in 
conjunction  with  a  tax-qualified  plan, 
that  provides  only  the  benefits  or 
contributions  that  would  be  provided 
under  a  tax-qualified  plan  but  ior  the 
limitations  imposed  by  the  Internal 
Revenue  Code.^  Although  such  plans 
technically  are  outside  the  scope  of  the 
ERISA  regulatory  scheme,  they  are 
operated  in  a  manner  that  replicates 
plans  that  are  so  regulated,  and 
accordingly  are  unlikely  to  be  vehicles 
for  speculative  abuse. 

Conrnienters  are  requested  to  address 
whether  it  is  necessary  to  linait  the 
proposed  purchase  exemption  to  plans 
that  are  quahfied  pursuant  to  the 
Internal  Revenue  Code.  Are  the 
conditions  of  the  proposed  rule  that  a 
plan  be  broad-based  and  non- 
discriminatory sufficient  safeguards? 
Does  satisfaction  of  the  minimum 
participation,  minimiun  funding,  non- 
discrimination and  vesting  standards 


'0  26  U.S.C  et  s«q.  (1986)  ("l.R.C"). 

•' 29  U.S.C  1001  et  seq.  (lose). 

"  PnpoMd  Rule  l«t>-3(d)  woold  nipl«ca  Rulr 
16b-3(dH2)  |:  ■'  CFR  24ai6b-3<d)U)l  in  its  aotiiBty. 
Other  tiSDMCtional  exemptions  cturently  available 
to  participaal-tlifacted  plan*  wouM  continue  to  be 
availablML  ComotRaka  16^-3(dXl)CJ  awl  (ii)  Il7 
CFR  240.16b-3(dKl)(il  and  (ii)l  are  proyoaad  to  be 
moved  to  Rule*  l£b-3(b)  and  (f),  reapectively.  See 
Sectiona  D.B.  and  HH.  below. 


".See  IRC.  Sections  401(a)  and  409. 

'"Rule  16b-3(d)(2)(i)(A)  |17  CFR  240.16b- 
3(d)(2)(il(A)l. 

'^  Adopting  Release  at  Section  [V.D,  tnt 
following  n.  201. 

'"Pivposed  Rule  16b-3(a)(l)ti(. 

"l.R.C.  Section  401  establishes  conditions  for  the 
tax  quaUHcation  of  pension,  profit-sharing  and 
stock  bonus  plans;  and  I.R.C  Section  423 
establiahes  conditions  for  the  tax  qualification  of 
employee  stock  purchase  plans. 

'"Canforming  changes  are  prt>po9ed  to  l^ile  I6b- 
3<c)(2)ti)(B)  [IZCFR  24ai6b-3tcKZMi»B)f, 
transaction  code  B  in  Forms  4  and  5,  and  Generaf 
Instruction  4(a)(ii)  to  Fonn  5  to  reflect  detetran  of 
the  requirement  that  the  plan  be  "'onfoing." 

'''Such  funds  would  inchide  both  funds 
composed  entirely  of  equity  securities  of  the 
employer  and  mixed  equity  fundi  texcept  for  mixed 
equity  funds  where  employer  equity  securities  do 
not  exceed  20  percent  of  fund  assets  as  of  the  end 
of  the  plan's  latest  fiscal  year,  see  Asiaiican  Bar 
Association  (Jni»  28,  1993)}. 

"Rale  l6b-3(d)U)(iKB)  117  CFR  240.16b- 
3(d)(2|(i)(B)|. 


2' Rule  16b-3(d)t2)(i)(C)  [17 CFR  240.16b- 
3(d)(2)(i)(C)j.         - 

u  Rule  16b-3(d)(Z)(i)(D)  [17  CFR  240.16b- 
3(d)(2)(i)lD)^. 

^'See  LR.C.  Section  401(a)  (contribution  limits 
applicable  to  both  mandatary  and  voluntary 
contributions):  I.R.C  Section  415  (limitation  on 
"maximum  annual  benefits'*  for  defined  benefit 
plans  and  ' 'maximum annnal  additiana"  fiar  defined 
contribution  pUiu);  I.R.C  Sactio*  4M(nl  (oon- 
disciimination  tests  comparing  the  contribution 
percentage  for  highly  compenseted  empKjyees  to 
that  of  all  otbet  employees^  ULC  Section  416  ("Top 
heavy"  rules  providing  rank  sod  fti«  employees 
with  minimum  benefits  and  more  capM  vesting  if 
plan  benefits  inure  disproportionately  to  key 
employees)-  and  I.R.C.  Section  423  ({nohibitifig  a 
grant  to  any  ■mpleyae  wbo  wnttd o«m  &«•  petcani 
of  the  stock  foUawing  snch  grants 

"Proposed  Rule  lM>-3tdXlMiit. 

2^  See,  e.g..  I.R.C.  SecUons  40lUKL7lai>d  41S.Si-e 
also  Thacher  Proftin  ft  Wood  (Dec  20.  T99T)  Q.  2 
and  Thacher  ProtEtl  ft  Waod  (Feb.  11. 1M2>  laxceec 
benent  plsRS  may  be  consi^Mcd  togMlMr  mtb 
related  tax-qualiHed  plana  for  purpeaes  ef  satis^fing 
the^road-basad  participation  and  non- 
discriminetion  reqairements  of  tin  cunenr  rules); 
and  Sonnenschein,  Nath  ft  Rosenthal  (July  6, 19SA} 
Q.  4  (excess  benefit  plans,  may  b*  haptaniaatad 
without  shareholder  vpfifmi  aUh««gh  thty  are  net 
organized  in  trust  form). 
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specifically  imposed  by  the  Internal 
Revenue  Code  provide  additional 
assurance  that  transactions  pursuant  to 
a  plan  will  not  be  subject  to  abuse?  Is 
the  proposed  exemption  for  excess 
benefit  plan  transactions  consistent  with 
the  theory  that  wide  participation  and 
equal  treatment  of  all  participating 
employees  limits  insiders'  opportunities 
to  engage  in  short-swing  speculation? 

2.  Intra-Plan  Transfers 

The  proposed  rule  would  simplify 
and  shorten  the  timing  restriction  that 
conditions  the  exemption  for  transfers 
of  funds  in  an  emploj'ee  plan  to  or  from 
an  employer  securities  fund  ("fund- 
switching  transaction").  As  proposed, 
any  fund-switching  transaction  effected 
pursuant  to  an  election  made  during  any 
quarterly  "vnndow  period"  would  be 
exempt.26  Moreover,  the  exemption  no 
longer  would  be  limited  to  transfers  at 
least  six  months  apart.  The  requirement 
that  the  election  occur  in  the  "window 
period"  following  the  release  of 
quarterly  and  annual  financial  data 
should  provide  an  adequate  safeguard.^^ 
As  under  the  current  rules,  the 
exemption  would  be  available  whether 
or  not  the  plan  is  broad-based,  tax- 
qualified  and  nondiscriminatory.^* 
Finally,  because  of  changes  to  the  basic 
exemption  for  plan  purchases  discussed 
^bove,  transferring  assets  out  of  an 
employer  securities  fund  would  no 
longer  trigger  the  requirement  that  the 
insider  cease  plan  purchases  for  six 
months.29 

Comment  is  requested  as  to  whether 
the  six  month  timing  restriction 
between  transfers  should  be  retained, 
and,  if  so,  whether  it  should  be  limited 
to  opposite  way  transactions,  such  as  a 
transfer  into  an  employer  securities 
fund  followed  by  a  transfer  out  of  an 
employer  securities  fund.  In  addition, 
commenters  should  address  whether 
requiring  that  transactions  be  limited  to 
every  other  window  period,  even  if 
separated  by  a  few  days  less  than  six 


mwilhs — rather  than  requiring  the 
transactions  themselves  to  be  six 
months  apart— would  alleviate 
difficulties  in  administering  the 
requirement  while  preventing 
opportunities  for  speculative  abuse. 
Comment  also  is  requested  whether  it 
would  be  consistent  with  the  statutory 
purpose  to  exempt  fund-switching 
transactions  without  any  timing 
restrictions.  In  addressing  these  issues, 
commenters  are  asked  to  consider  the 
manner  in  which  the  rule,  as  proposed, 
woul^  function  in  tandem  with 
concurrently  applicable  provisions  o^ 
the  Internal  Revenue  Code  and  ERI'   > 
regarding  transfers,  ^o 

In  addition,  the  proposed  rule  would 
exempt  any  fund-switching  transaction 
that  results  from  a  diversification 
election  satisfying  the  provisitms  of  the 
Internal  Revenue  Code,  without  regard 
to  the  "window  period"  timing 
restriction.-^  1  This  would  maintain  the 
utility  of  the  90-day  period  following 
the  close  of  the  plan  year  specifically 
provided  for  such  transactions  by  the 
Internal  Revenue  Code^^  Jq  order  to 
facilitate  proper  planning  for  retirement. 
Distributions  to  participants  pursuant  to 
such  diversification  elections  also  are 
proposed  to  be  exempted,  as  discussed 
below,  w  Comment  is  requested  as  to 
whether  such  fund-switching 
transactions  also  should  be  subject  to 
the  "window  period"  requirement  or 
any  further  timing  restriction  other  than 
that  imposed  by  tiie  Internal  Revenue 
Code. 

B.  Participant-Directed  Transactions- 
Six  Month  Advance  Election 

The  rule  currently  exempts 
participant-directed  transactions  made 
at  least  six  months  in  advance  of  the 
effective  date  of  the  transaction.  This 
exemption  '^  would  be  clarified  by 


"•Proposed  Rule  16ly-3fd)(2KiJ.  See  Rule  leb- 
3(e)(3)  117  CFR  240.16b-,1(e){3)),  defining  ;he 
■window  period"  as  the  period  besinning  on  the 
third  business  day  following  the  date  of  felea.-w  of 
quarterly  and  annual  surmnarv  statements  of  sales 
and  earnings,  and  ending  on  the  twelfth  buiiness 
day  fullowing  sucb  date. 

^Although  the  window  fieriod  requirement 
reduces  the  likelihood  that  an  insider  possesses 
material  information  that  is  not  publicly  available, 
the  window  period  should  not  be  cnnsi'de.'ed  a  safe 
harbor  from  the  prohibitions  of  Exchange  Act 
Section  10(b) and  Rule  lOb-5  thereunder  115  U  SC 
7»i{b)  and  17  CFR  240.10b-5|. 

»Plan  participants  also  would  continue  to  be 
able  to  effect  fund-swilchthg  trBnsactions  bv  means 
of  a  six  month  advance  election.  Sre  Section  II.B. 
below. 

"This  would  change  the  result  in  Cmxtith. 
SwaineB- Moore  [Oct.  22.  1991)  Q  4.  Se*?  Section 
n. A. 1.  above. 


"'Conuneiiters'  attention  is  directed  particularly 
to  the  rules  thai  became  effective  Faniian,-  1,  1994 
under  Section  404(c)  of  ERISA  |29  USC  1 104(c)| 
that  specify  circumstances  in  which  employee  plan 
.sponsors  will  not  be  subject  to  fiduciary 
responsibility  because  investn'ent  decisions  are 
made  by  plan  participants.  In  order  to  benefit  from 
the  rules,  a  plan  must  make  a  variety  of  investment 
vehicles  available  to  plan  participants  and  permit 
pailicipants  to  switch  their  investments  among  the 
different  vehicles  a1  a  rate  of  frequency  related  to 
the  volatility  of  the  investment  The  latter 
requirement  may  dictate  that  a  plan  permit  fund- 
switchinf?  transactions  more  frequently  than  every 
six  monlha.  See  29  CFR  2550.404c-l. ' 

"  Proposed  Ruie  16b-3(d)(2)(ii). 

''I.R.C  Section  401(a)(28).  which  requires  an 
ESOP  to  pwrnit  a  participant  who  has  attained  age 
55  and  has  pwticipaled  in  the  ESOP  for  10  years 
to  elect,  within  90  days  after  the  close  of  the  plan 
year,  to  direct  the  diversincation  of  at  least  25 
percent  of  the  participant's  account  in  the  plan. 

"  See  Section  n.H.  below. 

"This  provision,  now  Rule  16l>-3(d)(l  )(i),  wotild 
be  moved  to  proposed  Rule  166-3(h). 


codifying  the  staff's  interpretation  that  a 
subsequent  election  that  does  not  take 
effect  for  six  months  does  not  destroy 
the  exemption.  ^' 

C.  Compensator}'  Cash-Only 
Instruments 

Under  the  proposed  rules,  the 
derivative  security  definiUon  would  be 
modified  to  provide  a  more  expansive 
exclusion  for  compensatory  instruments 
that  can  be  redeemed  or  exercised  solely 
for  cash  ("cash-only  instruments"),  3* 
such  as  phantom  stock.  The  proposed 
exclusion  would  apply  to  all  cash-only 
instruments  issued  in'the  context  of  an 
employer-employee  compensation 
arrangement,"  including  compensation 
arrangements  between  a  company  and 
its  non-employee  directors.* 
Historically  the  purpose  of  such  plans 
has  been  to  provide  performance-based 
cash  compensation  to  employees,  using 
stock  price  as  a  measure  of  company 
performance,  rather  than  to  provide 
employees  with  an  equity  interest  in  the 
employer. 

Commentators  have  cited  a  number  of 
problems  with  using  these  tvpes  of 
performance-based  plans  arising  from 
the  1991  rule  changes.  For  example, 
change-in-control  provisions  and 
hardship  withdrawal  provisions  could 
render  the  current  exclusion  unavailable 
because  the  rights  would  not  be 
redeemable  only  on  a  fixed  date  or  dates 
at  least  six  months  following  the  award. 
Given  the  difficuhies  that  have  arisen. 
and  recognizing  the  historic  role  of 
slock  return  as  a  measure  for  long-term 
cash-based  incentive  plans,  the 
proposals  would  restore  these  plans  to 
a  status  similar  to  that  which  existed 
pre- 1991.^9 

Comment  is  requested  on  the 
necessity  or  appropriateness  of  the 
proposed  exclusion  for  compeasatory 
cash-only  instruments.  Is  there  any  basis 
for  according  disparate  treatment,'for 
reporting  and/or  short-swing  profit 
purposes,  to  equity-based  securities 
depending  on  whether  they  are  settled 
exclusively  in  cash  or  stock  {or  in  either 
stock  or  cash),  where  both  types  of 
derivative  securities  provide  identical 


'^  Srf  Philip  Moms  Companies.  Inc  (Iune26 
1092). 

*» Proposed  Rule  16a-l(cK3).  Insider  or  employer 
discretion  tn  require  settlement  m  stock  rather  than 
cash  would  preclude  reliance  on  the  exclusion.  Stv 
Thacher  Prollitt  S-  Wood  (Dec.  20,  1991)  Q,  1. 

''For  example,  cash-settled  put  options  WTitten 
by  a  rmancial  institution  or  cash-only  securities 
awarded  to  shareholders  in  the  context  of  a  tender 
offer  would  not  satisfy  the  exclusion.  Sn>  Sullivan 
S-  (.r.5m»ip//(Apr.  30. 1991  h  and  Marion  Merrvll 
Dow.  Inc  (Jaa  24.  1992).  respectively. 

^  St-e  Anheuser-Buscfi  Cowpmin:.  Inr  (tul  29 
1991). 

•»' Proposed  Rule  16a-](cX3) 
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opportunities  for  profit  predicated  on 
the  underlying  stock  price  movement? 
Commenters  should  focus  in  particular 
on  the  need  for  retention  of  one  or  both 
of  the  current,  alternative  conditions  to 
the  availability  of  the  exclusion 
(compliance  with  specified 
requirements  of  Rule  16b-3;  fixed-date 
redemption  or  exercise).  *" 
Alternatively,  should  the  current 
exclusion  for  cash-only  instruments  be 
retained,  with  some  relief  provided  for 
hardship  withdrawals  or  other  specified 
exceptions?  What  impact,  if  any. -would 
the  proposed  exclusion  have  on 
executive  and  director  stock-ownership 
programs  that  seek  to  align  shareholder 
and  managerial  interests  through  awards 
of  issuer  stock  or  derivative  securities 
payable  in  stock?  ^1 

D.  Value  Derived  from  Market  Price  of 
an  Equity  Security 

Numerous  interpretive  questions, 
particularly  in  the  employee  benefit 
area,  have  been  raised  concerning  the 
treatment  of  performance  imits  and 
similar  instruments  as  derivative 
securities.  To  provide  clarification,  the 
proposed  rules  would  revise  the 
definition  of  derivative  security  to 
codify  the  staff  interpretive  view  that  an 
instnunent  is  not  within  the  scope  of 
Section  16  if  it  includes  a  material  non- 
market  price  based  condition  (such  as 
return  on  equity)  to  exercise  or 
settlement.''^  As  proposed,  rights  under 
which  benefits  are  subject  to  a  material 
condition  (other  than  the  passage  of 
time  or  continued  employment)  not  tied 
to  the  market  price  of  an  equity  security 
of  the  issuer  would  be  excluded  from 
the  definition  of  derivative  security  for 
purposes  of  Section  16.*^  Commenters 
are  requested  to  address  whether  the 
proposed  rule  sets  forth  an  appropriate 
standard  for  exclusion,  and  whether  the 
language  of  the  proposed  rule  articulates 
the  standard  in  a  workable  manner. 


E.  Surrender  and  Withholding  Rights  in 
Connection  With  Exercise  or  Tax 
Withholding 

Employee  benefit  plans  commonly 
provide  participants  with  the  right  to 
have  securities  withheld,  or  to  deliver 
securities  already  owned,  either  in 
payment  of  the  exercise  price  of  an 
option  or  to  satisfy  the  tax  withholding 
consequences  of  an  option  exercise  or 
the  vesting  of  restricted  securities. 
While  a  tax  vdthholding  right  currently 
is  treated  as  a  derivative  security 
separate  from  the  equity  or  derivative 
security  to  which  it  relates,**  it  appears 
that  this  right,  as  well  as  the  right  to 
have  securities  withheld  in  satisfaction 
of  an  exercise  price,  properly  may  be 
viewed  as  an  integral  feature  of  the 
related  security.*'  Accordingly,  a  newly 
proposed  rule  would  exclude  from  the 
definition  of  "derivative  security"  these 
vrithholding  rights,  as  well  as  rights  to 
surrender  previously  owned  securities 
in  satisfaction  of  either  a  tax  obligation 
or  an  exercise  price. ''* 

Today,  when  withholding  rights  are 
exercised  or  securities  delivered,  the 
exemptive  treatment  of  the  exercise 
transactions  differs,  depending  on 
whether  securities  are  withheld  by  or 
tendered  to  the  employer.  The  delivery 
of  previously  owned  shares  with  respect 
to  shares  of  the  same  class  is  exempt 
without  further  conditions  except  for 
compliance  with  the  general  plan 
requilements  of  Rule  leb-S.*^  In 
contrast,  the  withholding  of  an  equity 
security  is  exempt  only  when  additional 
conditions  applicable  to  stock 
appreciation  rights — information  about 
the  issuer,  plan  administration 
requirements,  window  period 
restrictions  and  a  six-month  holding 
period — are  met.'*^ 

Consistent  with  the  view  that  each 
such  right  functions  as  an  integral 
feature  of  the  security  to  which  it 
relates,  the  proposal  would  make  the 


exemption  for  surrender  transactions 
available  to  withholding  transactions  as 
well.-*" 

Comment  is  requested  as  to.  whether 
this  approach,  if  adopted,  also  should  be 
applied  to  withholding  and  surrender 
transactions  that  occur  in  the  employer- 
employee  context  but  outside  Rule  16b- 
3  plans.  If  so,  commenters  should  ^ 
describe  the  situations  in  which  such  an 
exemption  would  be  useful. 

F.  Stock  Appreciation  Rights 

In  addition  to  deletion  of  the  clause 
that  deems  the  cash  settlement  of  a  tax 
withholding  right  to  be  a  stock 
appreciation  right,'"  the  rule  would  be 
amended  so  that  it  would  not  preclude 
insiders  of  newly  public  companies 
from  relying  on  the  exemption  for  the 
cash  settlement  of  stock  appreciation 
rights. 

The  current  rule  requires  the  issuer  of 
the  stock  appreciation  right  to  have  been 
subject  to  the  reporting  requirements  of 
Section  13(a)  of  the  Exchange  Act  for  at 
least  a  year  prior  to  the  transaction,  and 
to  have  filed  all  reports  and  statements 
thereby  required.  Under  the  proposal,  a 
one-year  reporting  history  no  longer 
would  be  required.  Instead,  the  issuer 
simply  would  have  to  have  filed  all 
required  reports  and  statements  for  a 
year  prior  to  the  transaction,  or  such 
shorter  time  as  tke  issuer  had  been 
subject  to  Section  13(a). 

G.  Grant  and  Award  Transactions 

1.  Disinterested  Administration 

Two  amendments  are  proposed  to  the 
exemption  of  grant  and  award 
transactions  based  on  disinterested 
administration  of  the  employee  benefit 
plan."  First,  the  provision  that  permits 
a  director  to  remain  disinterested 
although  he  or  she  elects  to  receive  in 
securities  "an  aimual  retainer  fee" 
would  be  changed  to  permit  receipt  of 
"a  director's  fee,"  thus  broadening  the 


'"Rule  16a-l(c)t3)(i)  and  (ii)  |17  CFR  240.16a- 
t(c)(3)(i)and(ii)|. 

*' Commenters  should  consider  in  this  regard  the 
possibility  that  the  Financial  Accounting  Standards 
Board  may  adopt  uniform  accounting  treatment  of 
compensatory  Rxed-price  stock  options,  stock. 
appreciation  rights  and  other  equity -based 
compensation  that  may  reduce  current  incentives  lo 
UM  fixed-price  stock  options. 

*' See  General  Mills.  Inc.  (Jan.  yi,  1992):  and 
CerUhnan  Batin  Adter  &  Hywan  (April  20. 1992). 
See  alto  Boston  Edison  Company  (Mar.  19,  1992): 
Merrill  Lynch  &  Co.  (Aug.  28, 1992)  Q.  4.  (Registrant 
discretion  to  adjust  the  applicable  performance 
raeesure,  as  lo  either  duration  or  level  of 
performance,  excludes  a  performance  unit  from 
being  a  derivative  security.) 

*) Proposed  Rule  16a-l(c)(9). 


*•  Asan  alternative  to  separate  reporting,  a  lax 
withholding  right  currently  may  be  noted  as  a 
feature  of  the  equity  or  derivative  security  to  which 
it  relatts.  See  The  Clorox  Company  (Mar.  27. 1992). 
A  failure  to  report  such  right  does  not  give  rise  to 
a  disclosure  obligation  under  Item  405  of 
Regulation  S-B  or  Regulation  S-K.  See  Skodden, 
Arps.  Slate,  Meagher  Sr  Flom  (June  8, 1992). 

«  Cf.  Xerox  Corporation  (Jul  7, 1992)  (the  .staff 
reached  this  conclusion  with  respect  to  a 
mandatory  tax  withholding  feature). 

■"•Proposed  Rule  16a-l(c)(8).  Of  course,  when  the 
related  derivative  security  is  exercised,  the 
surrender  or  withholding  of  shares  would  continue 
to  be  reported  in  connection  with  the  exercise.  See 
Kirkpatrick  6-  Lockhart  (Feb.  1 1 ,  1992).  See  Section 
DI.B.  telow,  regarding  reporting  of  cashless 
exercises. 

"  Rule  16b-3(f)(2)  117  CFR  240.16b-3(n(2)| 
(exercise  price).  See  also  Simpson  Thacher  Sr 
Bartlett  (Apr.  29,  1991)  Q.  4  (c)  (tax  withholding). 

«*B«le  Jtib-3(e)  |17  CFR  240.16b-3(e)). 


"Rule  I6b-3(e)  would  be  amended  to  delete  the 
clause  that  deems  the  cash  settlement  of  a  tax 
withholding  right  to  be  a  stock  appreciation  right. 
Rule  16b-3(f)(2)  would  be  amended  to  exempt 
withholding  by  the  issuer,  as  well  as  surrender  or 
delivery  to  the  issuer,  of  shares  of  its  stock  as 
payment  Jor  the  exercise  of  a  derivative  security. 
Similarly,  proposed  Rule  16b-3(f)(3)  would  be 
added  to  exempt  the  cash  settlement  of  a  tax 
withholding  right,  either  by  withholding  shares  or 
the  surrender  of  shares  previously  owned.  The  tax 
withholding  right  could  be  in  connection  with  an 
option  exercise  or  the  vesting  of  restricted  shares. 
Transaction  Code  F  would  continue  to  be  used  for 
withholding  transactions,  and  would  be  expanded 
to  cover  the  withholding  and  surrender  of  securities 
in  connection  with  the  vesting  of  restricted  shares. 
Proposed  Rule  16b-3(fJ(3)  would  be  substituted  for 
current  Rule  16b-3(0(3)  (17  CFR  240.16b-3(f)(3)l, 
which  would  be  replaced  substantively  by  proposed 
Rule  16b-5(b),  as  discussed  in  Section  I\'.A,  below. 

^See  Section  II.E.  abovn. 

•^ '  Sr-p  a/so  n.  1 8,  abo\  e. 
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term  to  clarify  that  a  meeting  fee  or 
.other  direct<»-'s  fee  would  be  included." 
Second,  the  requirement  that  the 
securities  elected  to  be  received 
constitute  an  "equivalent  amount"  to 
the  cash  would  be  deleted. 5'  The 
current  requirement  could  impair 
companies'  ability  to  provide  directors 
with  an  adequate  incentive  to  elect  the 
receipt  of  compensation  in  securities. 
Comment  is  requested,  however,  as  to 
whether  some  limitation  should  remain 
in  order  to  assure  that  the  director's 
receipt  of  stock  is  adequately  linked  to 
the  fee.  rather  than  a  st^parate  sto<;k 
grant. 

2.  Formula  Plans 

To  assure  that  objective  criteria 
govern  the  m^aking  of  awards  under 
formula  plans,  the  rule  currently 
requires  that  the  plan  itself  restrict  the 
frequency  with  which  the  terms  of  the 
formula  may  be  amended  to  not  more 
than  once  every  six  months,  with 
limited  exceptions.'*  Under  the 
proposal,  no  written  restriction  would 
need  to  be  placed  in  the  plan.  Instead, 
the  rule  would  require  that  the  plan  not 
be  amended  periodically  and  in  no 
event  more  often  than  every  six  months, 
with  the  same  exceptions  as  currently 
permitted.'*  In  addition,  a  reference  to 
the  automatic  nature  of  a  formula  plan 
would  be  added  to  clarify  that  the  rule 
does  not  permit  discretionary  awards.** 

3.  Six  Month  Holding  Period 

Under  the  proposal,  the  six-month 
holding  period  for  securities  obtained  in 
a  grant  and  award  transaction  would  not 
apply  to  securities  disposed  of  in  a 
tran.saction  that  is  exempted  by  rule 
from  Section  16(b),  such  as  a  bona  fide 
gift.*'  In  addition,  it  is  proposed  that  the 
six-month  holding  period  for  dividend 
equivalent  rights  {"DERs")  and  shares 
purchased  pursuant  to  the  reinvestment 
of  dividends  should  be  deemed  to 
commence  on  the  date  of  acquisition  of 
the  shares  on  which  the  DERs  or 
dividends  are  paid.*"  If  adopted,  should 

"Proposed  Rule  16l>-3{c)(2)(i){C).  See  Geneml 
Signal  Corpowtion  (Feb.  5. 1993). 

"The  term  "equivalent  amount"  has  been 
construed  to  include  the  number  of  shares 
computed  applying  a  price  discount  of  five  or  ten 
percent  of  the  fee.  See  Bowater  Incorporoted  (Aug. 
16,  1991)  and  Geitera]  Signal  Corpomtion  {Veb  5 
1993),  respectively. 

"The  terms  of  the  formula  may  be  amended  to 
comport  with  changes  in  the  Interna!  Revenue 
Code.  ERISA,  or  the  rules  thereunder 

"  Proposed  Rule  161>-3(c)(2)(ii)(B). 

■* Proposed  Rule  16b-3(c)(2){ii)(A). 

"Proposed  Rule  16b-3(c)(l). 

'"/rf.  Under  current  interpretation,  the  six-month 
holding  period  is  deemed  to  commence  on  the  date 
the  dividend  or  DER  is  granted  or  allocated  to  the 
I  'rticipant.  See  Hewitt  Associates  (Apr.  30,  1991) 
Q.  2(h):  and  Davis  Polk  &■  iVtirdwill  (Aiij;.  21.  1991). 


this  treatment  apply  only  to  dividends 
and  DERs  paid  at  a  rate  that  does  not 
excecHi  dividends  paid  on  the  issuer's 
common  stock?  Moreover,  should  this 
treatment  be  Umited  to  dividends  paid 
on  a  broadly  held  class  of  securities,  so 
that  neither  the  timing  nor  the  amount 
of  dividend  paid  would  be  subject  to 
manipulation  by  insiders? 

H.  Exemptions  for  Distributions 

Currently,  distributions  to  plan 
participants  of  securities  acquired  in  an 
exempt  manner  under  Rule  16b-3  are 
also  exempt.*"  As  proposed,  this 
exemption  would  be  broadened  so  it 
would  apply  to  all  distributions  of  plan 
securities,  whether  those  securities  were 
acquired  pursuant  to  Rule  16b-3.  an 
exemption  under  the  former  rules,  or  in 
a  nonexempt  manner.**  Such  an 
exemption  appears  appropriate  where 
these  distributions  merely  change  the 
form  of  the  participant's  beneficial 
ownership,  not  its  extent.  Of  course,  if 
the  participant  then  sells  the  securities, 
the  sale  would  be  subject  to  Section  16. 

When  a  plan  distributes  the  cash 
value  of  securities  in  participants' 
accounts,  rather  than  the  securities 
themselves,  such  a  distribution  would 
be  viewed  as  a  sale.  As  proposed,  the 
rule  would  expand  the  categories  of 
exempt  cash  distributions  to  plan 
participants. 

First,  distributions  of  securities  and 
cash,  or  the  deferral  of  such 
distributions,  incident  to  death, 
retirement,  disability  or  termination  of 
emplo>Tnent,  would  be  exempt,*'  Such 
distributions  and  deferrals  currently  are 
exempt  if  effected  by  means  of  a 
participant-directed"  election,''^  The 
proposed  rule  would  codify-  the  staffs 
interpretation  that  the  exemption  is 
available  even  when  the  transaction  is 
not  made  pursuant  to  a  participant's 
election.*-' 

This  new  exemption  also  would  apply 
to  distributions  of  securities  and  cash 
pursuant  to  ESOP  diversification 
elections  permitted  by  the  Internal 
Revenue  Code.**  In  addition,  the 
proposed  rule**  would  provide  that  any 
involuntary  distribution  of  securities  or 
cash  (including  cash  in  lieu  of  fractional 
shares)  for  the  purpose  of  satishing  the 


limitations  on  employee  elective 
contributions  and  employer  matching 
contributions  imposed  by  the  Internal 
Revenue  Code  is  exempt.**  Comment  is 
requested  as  to  whether  distributions  of 
securities  or  cash  mandated  by  the 
Internal  Revenue  Code*^  to  begin 
following  the  participants  attainment  of 
age  70'/^  years,  whether  or  not  the 
participant  has  retired  or  otherwise 
terminated  empioyraent,  also  should  be 
exempted. 

/.  Maximum  S'umber  of  Shares 
Requirement 

In  order  for  a  plan  transaction  to  be 
exempt,  the  current  rule  requires  that 
the  plan  set  forth  in  writing  the  basis  for 
determining  insider  eligibility  to 
participate,  and  either  the  price  at 
which  securities  may  be  offered  and  the 
amount  of  securities' to  be  awarded  or 
the  method  by  which  such  price  and 
amount  are  to  be  deterroined.  Under  the 
proposal,**  applica\jpn  of  this 
exemplive  condition  would  be  restricted 
to  plans  subject  to  the  shareholder 
approval  requirement,  as  was  the  case 
under  former  Rule  16b-3. 

Additionally,  it  appears  that  the 
manner  in  which  shares  are  counted  in 
any  Rule  16b-3  plan  appropriately  may 
be  specified  in  the  plan,  or,  to  the'extent 
not  so  specified,  left  to  the  discretion  of 
plan  administrators.  Accordingly, 
effective  as  of  the  date  of  publication  of 
this  release,  the  staff  no  longer  vrill 
answer  interpretive  requests  regarding 
share  counting,  and  the  interpretive 
letters  addressing  this  subject  *«  no 
longer  will  be  required  to  be  followed. 
Of  course,  the  maximum  number  of 
shares  issuable  under  a  plan  will  be 
subject  to  disclosure  in  the  course  of 
obtaining  shareholder  approval  for  the 
plan. 

/.  Transferability  Restriction 

CurrenUy.  the  availability  of 
exemptions  is  conditioned  on  a  written 
specification,  in  the  plan  or  other 
vvTitten  agreement,  that  a  derivative 
security  awarded  under  the  plan  may 
not  be  transferred  by  the  participant 
other  than  by  will  or  the  laws  of  descent 


Of  course,  pro  rata  dividends  paid  in  stock  with 
respect  to  all  securities  of  the  same  class  wou  Id 
continue  to  be  exempt  pursuant  to  Rule  lba-9. 

"Rule  16b-3(g)  117  CFR  240.16b-3(gJl. 

•"This  revised  provision  would  be  redesignated 
as  Rule  16b-3(g)(3).  This  would  change  the  result 
in  Cravath,  Swainc  6-  A/oon»  (May  6,  1991 )  Q.  8.  and 
Cravath.  Swaiof  &■  Mooiv  (Oct.  22.  1991)  Q.  5. 

»' Proposed  Rule  16b-3(^)(l). 

*-'Rulel6b-3(d)(l)(ii). 

'•' See Mernll Lynch  6- Co.  (Sept.  1,  1992)Q.  7. 

"S«* Section  I1.A.2,  above. 

"'  Prtif>a>i<!d  Ki:le  ltA-3(gH2). 


'*ThL-  proposed  rule  would  expand  the  staffs 
interpretive  position  in  Hf>aHh  Management 
Associates.  Inc.  (Mar.  6.  1992),  which  provides  thai 
di.stributioDS  of  securities  or  cash  to  satisfy- such 
l.R.C.  limitations  are  not  withdrawals  for  purposes 
of  Rule  16b-3(d){2KiKB).  and  that  an  associatMl 
cash-out  of  fractional  shares  is  exempt  from  short- 
swing  profit  recovery-  if  the  acouisitian  of  the  share* 
was  exempt  under  Rule  16t>-3. 

"'IR-C.  Section  401(a)(9). 

""Proposed  Rule  16b-3(aHl). 

*-*  Palmer  «■  Dod/r  (Oct.  2.  1991 ):  Frr<ieric  W. 
O^k  f'  Co.  Inc.  (Mav  15,  1992):  Merrill  Lmcb  fr 
Co  (Aug.  28.  1992) Q.  1  and  2;  and  hferrill  Lynch 
frC<i  (Si  pi.  1.  19'»?)Q.  1. 
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and  distribution,  or  pursuant  to  a 
qualified  domestic  relations  order.^'^  The 
restriction  on  transferability  initially 
was  derived  from  the  Internal  Revenue 
Code  as  a  reflection  of  prior  business 
practice  and  was  designed  to  limit 
opportimities  for  the  speculative  abuse 
of  options. 

However,  questions  have  been  raised 
about  whether  this  restriction  needs  to 
be  retained,  given  the  presence  of  other 
safeguards  in  Rule  16l>-3  and  given  the 
fact  that  the  ciurent  Section  16 
regulatory  framework  generally 
recognizes  economic  parity  between 
derivative  securities  and  their 
underlying  equity  securities. 
Accordingly,  the  proposed  amendments 
to  Rule  16b-3  would  delete  the 
transferability  restriction.'"  Commenters 
are  asked  to  address  whether  there  is 
any  continuing  need  for  this  restriction, 
either  in  whole  or  in  part,  and  should 
address  the  extent  to  which 
nontransferability  m^  act  as  a 
safeguard,  both  in  Rule  16b-3  and  in  the 
context  of  compensatory  cash-only 
instruments  as  discussed  above. 

Assuming  the  restriction  is  retained 
but  modified,  would  it  be  appropriate  to 
recast  it  as  a  transactional  requirement, 
so  that  only  derivative  securities  for 
which  the  exemption  is  claimed  would 
need  to  satisfy  this  requirement?  '^ 
Comment  also  is  solicited  on  whether, 
if  the  restriction  is  retained,  additional 
kinds  of  transfers  should  be  permitted, 
such  as  transfers  to  family  members  of 
insiders,  family  partnerships,  charifablf, 
institutions,  and  trusts  whose 
beneficiaries  are  insiders  and  their 
families,  or  transfers  by  a  non-employee 
director  to  a  third  party  entity  (such  as 
the  director's  law  firm)  without 
consideration  pursuant  to  an  agreement 
that  provides  that  any  compensation 
received  for  the  director's  services  is 
received  far  the  benefit  of  that  entity. 
Comment  also  is  solicited  on  whether 
the  rule  should  permit  only  transfers 
that  are  exempt  from  short-swing  profit 
recovery,  such  as  bona  fide  gifts. 


'"Rule  16b-3(a)(2)  |17  CKR  240.1bb-3(„)(2)|.  Bv 
interpretation,  plans  that  ar«;  not  M.'bji'cl  lo  l.R.C!. 
Section  401(a)  have  been  allowed  to  permit 
transfers  of  derivative  securities  pursuant  to 
"domestic  relations  orders"  that  sjtisfy  the 
requirements  of  I. R.C.  Sections  41 4lp)|l)  I. M  nnii 
(B).  Ser  Premark  International,  Inc  (Mar.  6.  1902). 

"Of  course,  in  many  cases  tnnsferabilitv 
restrictions  would  continue  to  I'xisi  bfi.aiiM'  ol 
Internal  Revenue  Code  requirem-'rits  or  i  omp..iiii!>i' 
policies. 

'•Options  that  satisfy  the  transferability 
restrictions  currently  may  be  issm-d  on  yn  cMMiipl 
tjasis  pursuant  to  a  plan  that  iilso  is.s.jes  on  .1  lion- 
exempt  basis  options  that  may  be  trai.sf'irreil. 
without  consideration,  to  faniily  iiUMnberN,  (.iiv.,lv 
trusts  and  family  partntrships.  Vi-  hnir  iSuriii-r 
liK    ;l>t    18.  1992)  g.  1. 


If  transfers  to  family  members  and 
family  entities  are  permitted,  should 
these  be  limited  to  transfers  for  estate 
planning  purposes?  Should  such 
transfers  be  limited  to  persons  or 
entities  composed  of  persons  who  are 
membws  of  the  insider's  immediate 
family  sharing  the  same  household, 
such  that  the  insider  will  retain  an 
indirect  pecuniary  interest  in  the 
derivative  securities  following  the 
transfer ,'3  and  any  subsequent 
disposition  by  the  transferee  would  be 
attributed  to  the  insider?  Finally, 
comment  is  solicited  on  the  combined 
effect  of  liberalizing  or  eliminating 
transferability  restrictions  and  the 
proposal,  discussed  above,  to  provide 
that  securities  obtained  in  an  exempt 
grant  may  be  disposed  of  within  six 
months  if  the  disposition  is  a  gift  or 
otherwise  exempt  from  short-swing 
profit  recovery.  Should  the  rules 
provide  that  the  six-month  holding 
period  would  continue  to  run  in  the 
hands  of  the  transferee? 

III.  Revisions  to  Reporting  System 

A.  Reporting  of  Exempt  Transactions 

The  Commission  is  reconsidering  its 
approach  to  the  reporting  of  transactions 
pursuant  to  the  Section  16  regulatory 
schema.  Under  the  current  rules, 
transactions  exempt  from  short-swing 
profit  recovery  (other  than  exempt 
exercises  and  conversions  of  derivative 
securities)  must  be  reported  annually.^* 
Reporting  of  exempt  transactions  has 
been  required  to  provide  interested 
parties  with  the  opportunity  to  evaluate 
insiders'  claims  to  exemptions;  facilitate 
reconciliation  of  insiders'  holdings  at 
the  end  of  the  fiscal  year;  and  provide 
indications  of  insiders'  views  of  their 
corporations'  prospects,  although 
annual  reporting  generally  is  permitted 
since  these  transactions  are  viewed  as 
having  less  potential  than  non-exempt 
transactions  to  reflect  insiders' 
investinent  assessments  of  their 
corporations. 

The  Commission  has  received  various 
suggestions  that  would  further 
.streamline  Section  16(a)  reporting. 
These  proposals  seek  to  simplify 
reporting  through  different  basic 
approaches.  One  approach  would  delete 
or  substantially  reduce  the  reporting  of 
exempt  transactions.  A  second  approarh 
would  not  reduce  significantly  the 
reportubie  transactions,  but  rather 


'•Kijji!  l(i.t-l|,i)(2)lii)(,\)  1)7  CVR  240.11).,- 
l(.i|(2)(ii)tA)|  provides  a  roljiill.iblf  pri'Mimplioii 
ilirft  an  insider  has  an  "imlirt'c  t  p<:(  muaiy  inferi'v!" 
in  siTiirHii'S  held  Ijy  menilji^rs  ol  \Ur  \\]\}i'.i-,\ 
t.'nijly  shtirini;  the  :.iMir  household. 

"••The  Jirprjrl  vvou'd  Ik-  on  l-onn  r,,  oi,  .il  il.c 
opiio!)  ofiilif  rrportiun  prrsoii.  on  .>  Iiutii  4  filisl 
'.•■lo;i-  1!*  l-(uni  Ti  Wcjiili!  he  iii,i:. 


would  reduce  the  flexibility  provided 
insiders  with  respect  to  using  Form  4  or 
Form  5  to  report  a  number  of  exempt 
transactions.  A  third  approach  would 
introduce  issuer  annual  reporting  of 
insider  holdings  and  information  as  to 
transactions  during  the  fiscal  year. 
These  proposals  highlight  several 
questions  as  to  what  extent,  if  at  all, 
investors  need  information  with  respect 
to  exempt  transactions  and  whether 
investors  need  a  reconciliation  of 
insiders'  equity  holdings  from  year  lo 
year. 

The  suggestions  received  by  the 
Commission  include: 

1.  Elimination  of  the  requirement  to 
report  exempt  transactions,  or  certain 
classes  of  exempt  transactions,  such  as 
exempt  employee  benefit  plan 
transactions;  '^ 

2.  Replacement  of  annual  reporting  on 
Form  5  with  a  table  to  be  included  in 
the  issuer's  Form  10-K  annual  report 
disclosing  and  reconciling  transactions 
and  insiders'  holdings; 

3.  Replacement  of  annual  reporting  on 
Form  5  with  a  requirement  that  each 
Form  4  filed  include  information  (as  a 
separate  line  item,  in  a  footnote  or  in  a 
reconciliation  column)  with  respect  to 
exempt  transactions  that  had  occurred 
since  the  last  Form  4; 

4.  Replacement  of  annual  reporting  on 
Form  5  with  a  requirement  that  each 
Form  4  filed  include  information  with 
respect  to  exempt  transactions  that  had 
occurred  since  the  last  Form  4,  except 
that  broad-based  plan  transactions 
vvould  continue  to  be  reportable 
annually  (either  on  Form  5  or  on  Form 
4);  and 

5.  Elimination  of  the  total  holdings  .  ' 
column  in  Forms  4  and  5  (which  the 
current  rules  limit  to  the  class  of 
securities  with  respect  to  which  a 
transaction  is  reported),  or 
simplification  of  the  reconciling  data  fur 
such  columns. 

The  Commission  is  interested  in 
obtaining  the  least  burdensome 
reporting  system  that  will  effectively 
achieve  the  disclosure  purposes  of 


""  Many  of  these  tran.sactions  currently  may  be 
reported  on  an  aggregated  basis,  as  of  the  mo.st 
recent  dale  for  which  plan  information  is  avaiUible. 
.^Rgregated  reporting  also  is  permitted,  by  sthff 
inlerprelation.  for  acquisitions  and  holdings 
resulting  fr-m  reinvestment  of  dividends  or  inlnesl- 
In  exempt  tran.sactions,  and  acquisitions  of 
diviiiond  cquix  ilent  rights  in  exempt  employee 
benefit  pl.in  transactions.  Palmpt  Br  Oodgf:  [\an.  31, 
1992)  ,ind  Skoildan.  Arps,  Slate.  Meoghpr  &  Flon> 
()un.  2 1,  1992).  This  result  would  be  codified  by 
proposed  amendments  to  Instructions  4(8)  (ii)  .tin) 
\\\)  lo  Form  5  and  the  Note  to  Instruction  4(rt)lii) 
'o  l-i)rin  4.  Aggregated  reporting  is  not  availabli'  Id; 
aildiiioir.d  securities  acquired  through  volunUrv 
1  .ish  1  oiitribulions  under  dividend  or  interest 
reinM'siini'i.t  pl.ms.  Sii'  n.  B'.l  of  the  Adopt ir.j; 
Ki-:.:,.-' 
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Section  16(a),  and  therefore  solicits 
comment  on  each  of  the  above 
proposals.  While  the  above  changes  are 
not  included  in  the  text  of  the  proposals 
published  today,  the  Commission  may 
adopt  any  of  the  alternatives  specified 
above,  or  a  combination  of  those 
alternatives,  and  also  may  in  the  final 
rule  amendments  incorporate  any  one  or 
more  of  the  approaches  discussed 
above.  Comment  is  solicited  as  to 
whether  each  of  these  suggested  changes 
would  simplify  the  reporting  obligations 
on  insiders  without  materially  reducing 
the  flow  of  information  that  is 
significant  to  investors.  If  the  total 
holdings  column  is  retained,  comment 
also  is  requested  as  to  whether  any 
reconciling  information  could  be 
eliminated.  Additionally,  comment  is 
solicited  as  to  whether  a  new  column 
should  be  added  to  Forms  4  and  5 
requiring  insiders  to  reconcile  their 
current  holdings  with  those  reported  on 
the  previous  report.  Would  this 
reconciliation  requirement  be 
appropriate  only  if  reporting  of  exempt 
transactions  were  eliminated? 

In  addition,  commenters 
recommending  the  elimination  of  Form 
5  should  address  the  mechanism  by 
which  information  that  currently  is 
reportable  only  on  an  annual  basis 
should  be  reported.  Commenters  also 
are  asked  to  address  whether  Form  5  has 
continuing  usefulness  in  reducing 
reporting  delinquencies,  ''*>  and,  if  so. 
what  mechanism  could  serve  this 
purpose  if  Form  5  were  rescinded.  In 
particular,  what  mechanism  would 
enable  issuers  to  determine,  in 
connection  with  their  disclosure 
obligations  under  Item  405  of 
Regulation  S-K  and  S-B,  whether  all 
required  Section  16(a)  reports  had  been 
filed?" 

Although  the  current  reporting 
scheme  generally  requires  transactions 
exempt  from  short-swing  profit  recovery 
to  be  reported  annually,  certain 
transactions,  such  as  stock  splits  and 
stock  dividends,  are  exempt  from  the 
reporting  requirement.  The  Commission 
proposes  to  eliminate  the  reporting 
requirement  for  the  exempt  cancc-llation 
or  expiration  of  s  long  derivative 
security  where  no  value  is  received.^'* 
Comment  is  requested  as  to  whether  this 
reporting  requirement  should  be 
.'■otained.  and  whether  there  aie  ulher 
limited  classes-of  exempt  transactions 
that  could  be  exempted  from  reporting 


42455 


writhout  impairing  the  ability  of  the 
public  to  obtain  useful  information. 
Finally,  a  new  transaction  code  K 
would  be  added  to  Forms  4  and  5  to 
report  any  transaction  that  changes  only 
the  form  of  beneficial  ovmership  and 
not  the  extent  of  a  reporting  person's 
pecuniary  interest  in  the  subject 
securities.  Such  transactions  are 
reportable  on  Form  5,  but  the  code  also 
would  be  added  to  Form  4  so  it  could 
be  used  for  voluntarj'  reporting  on  that 
form.  Comment  is  requested  as  to 
whether  any  additional  codes  need  to  be 
added,  or  whether  any  existing  codes 
may  be  deleted,  consistent  with  the 
informational  needs  of  persons  who  use 
Section  16(a)  disclosure. 

B.  Reporting  of  Small  Acquisitions  and 
Option  Exercises 

At  present,  small  acquisitions  of 
equity  securities  and  exercises  and 
conversions  of  derivative  securities  are 
reported  on  an  insider's  next  otherwise 
required  Form  4  or  Form  5,  whichever 
is  earlier.'^  No  change  currently  is 
proposed  to  the  existing  system  of 
reporting  these  transactions,  other  than 
amendment  of  the  small  acquisitions 
reporting  rule  «>  to  exclude  &t)m  the 
$10,000  threshold  acquisitions 
occurring  within  the  prior  six  months  of 
the  current  acquisition  that  were 
exempted  by  rule  from  Section  16(b)  or 
previously  reported  on  Form  4  or  5,  and 
to  clarify  that  the  current  acquisition 
cannot  be  disregarded  in  calculating  the 
$10,000  threshold.  Comment  also  is 
solicited  as  to  whether  reporting  would 
be  made  more  convenient  for  insiders, 
consistent  with  the  informational  needs 
of  other  investors,  by  permitting  small 
acquisitions  and  exempt  exercises  and 
conversions  to  be  reported  solely  on 
Form  5;  or  by  providing  that  small 
acquisitions  be  reported  on  Form  5  and 
exempt  exercises  and  conversions  be 
reported  on  Form  4. 

Currently,  when  an  insider  exercises 
an  option  acquired  pursuant  to  a  Rule 
16b-3  plan  and  immediately  sells  a 
portion  of  tlii-  shares  to  pay  the  exercise 
price  under  a  cashless  exercise  program, 
the  transaction  generally  is  reported  on 
Form  4  or  5  as  the  exercise  of  a 


"•See  Rule  16a-3(n(l){ii)  117  (i-R240.1t..i- 
3(n(l)(ii)l. 

''.Sw  Section  lU.F  beiow  fui  dix  lission  of  Ilcni 
40S. 

'" Projiospd  Rule  16a-4(c|.  S,-v  Ki.li-  lli(v-(,i'(||  |i; 
(.■|K240.ltil>-e(d)l. 


■"'  I  he  timing  for  reportins  Picrrisc!  and 
convuriions  was  expedited  from  the  propospd 
annual  reporting  in  respon.sc  to  tomnienters' 
roruerns.  pariiLuUrly  Iho  conrerns  of  individual 
investors  that  option  exeri  ises  represent  important 
indicia  of  insiders'  views  of  their  companies' 
pros]>i'(  ts.  If  ii  derivative  securilv  is  exercised  or 
converted  before  its  exempt  sraiil  otherwise  must  be 
rejKtrted.  the  gnuit  should  be  r.(x)ttpd  at  the  same 
time  as  the  exert  isc  or  ( onversion. 

•"'!'ro[>osed  Rule  J««i-f..  This  rule  provides  only 
«  deferral,  not  an  exemption  from  reponing.  All 
sm.tll  a<quisili(ms.  iinless  otherwi.s.:  exempt,  must 
Ih-  ..'iMjrtri!  o:,  (•o,,,,  4  „r  ■■,  .,s  ^p,.,  jHod  m  the  rule. 


derivative  securitv  and  sale  of  a  non- 
derivative  security.81  Comment  is 
solicited  as  to  whether  insiders  should 
be  either  required  or  permitted  to  reflect 
the  sale  of  the  portion  of  shares 
necessary  to  satisfy  the  exercise  price  by 
usmg  the  transaction  code  for  pavment 
of  an  option  exercise  price  bv  delivery 
or  withholding  of  securities."^  rather 
than  the  general  sale  of  securitv  code 
cuii'ently  used,  since  all  of  these 
transactions  constitute  cashless 
exercises.  In  addition,  comment  is 
sohcited  as  to  whether  this  transaction 
code  also  should  be  used  in  connection 
with  the  exercise  of  stock  appreciation 
rights. 

C.  Joint  and  Group  Reporting 

Currently,  when  more  than  one 
person  subject  to  Section  16  is  deemed 
to  be  a  beneficial  owner  of  the  same 
equity  securities,  all  such  persons  must 
report  as  beneficial  owners  and  file 
separate  reports.  To  reduce  this 
duplicative  reporting,  the  proposed 
rules  would  permit  such  persons  to  file 
their  reports  either  separately  or 
jointly.»3 

Under  the  proposal,  where  persons  in 
a  group  have  reporting  obligations,  the 
filing  of  collective  reports  on  behalf  of 
all  group  members  would  be 
permitted.*"  Such  joint  and  group 
filings,  and  any  amendments,  could  be 
submitted  by  any  designated  constituent 
beneficial  owner.  Required  information 
would  have  to  be  given  for  each 
beneficial  owner,  and  such  filings 
would  have  to  be  signed  by.  or  on  bt>half 
of.  each  beneficial  owner  by  an 
authorized  person,  with  statements 
confirming  the  delegation  of  signature 
authority  attached  to  the  filing. 
Beneficial  owners  making  a  joint  or 
group  filing  could  authorize  one  of  the 
beneficial  owners  or  a  third  party  to  sign 
on  their  behalf,  provided  that 
confirming  statements  are  attached  to 

•'Transaction  code  "M  "  is  used  to  reflect  the 
exercise  and  code  "S"  is  used  to  refleil  the  sale  o! 
the  underlying  shares. 

•'Transaction  code  '  F  "  The  propos.-d 
amendments  would  clarify  that  code  '  J-"  aly. 
should  be  used  to  repon  tjic  withholding  of 
securities  incident  to  vesting  of  a  restricted  sot  urity 
to  satisfy  tax  liabilities. 

"'Proposed  Rules  U>a-3(i)  and  ir.a-1(al(l)  would 
reflect  this  change.  Forms  3,  4  and  5  and  the 
Instructions  thereto  also  would  be  modified  to 
permit  ioint  at;d  group  filings. 

"Mi'iiil  "lid  g.'oup  filings  could  be  used,  for 
example,  by  patents  and  subsidiaries,  partnerships 
t>r  .Schedule  IID  groups  |17  CFR  24a  13d- 101 ).  The 
group  itself  is  not  .1  reporting  person  for  Settion  1«. 
purposes:  however,  under  the  pro(K)s.>d  rules,  group 
memUrs  could  choose  to  file  collet  live  repons  tti 
satisfy  their  iiid:viriu.il  fling  obligations.  A  group 
nien.lxT  is  not  rtHjuired  to  re[)ort  t.-ansactions  bv 
another  grouj)  nvmU'r.  however,  unless  he  tir  -h|. 
has  01  shares  .1  [»>(  uiiLirv  inlerevi  ir.  the  securif.is 
aujuireti  or  tlispcxMi  i,f  by  sui  h  othei  menttd-r. 
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the  filing,  or  are  provided  by 
amendment  as  soon  as  practicable,  with 
respect  to  each  owner  delegating 
signature  authority,  unless  such  a 
confirmation  still  in  effect  is  on  file  with 
the  Commission."'  Of  course,  to  the 
extent  a  sufficiently  broad  power  of 
attorney  previously  bad  been  filed,  such 
as  vfiih  a  Schedule  130,  that  power  of 
attorney  could  be  incorporated  by 
reference  in  a  Section  16(a)  filing.  Each 
beneficial  owner  would,  of  course, 
retain  individual  liability  for 
compliance  with  the  filing 
requirements,  including  the  obligation 
to  assure  that  the  filing  is  timely  and 
accurately  made."*  Comment  is  solicited 
as  to  whether,  in  the  alternative, 
authority  to  make  a  group  Section  16 
filing  could  be  presumed  based  on  the 
filing  of  a  group  Schedule  13D,"^  such 
that  all  group  members  thereby  would 
be  deemed  to  have  granted  authority  to 
any  group  member  to  file  a  Section  16 
form. 

D.  Trust  Transactions 

Today,  a  trust  is  subject  to  Section  16 
not  only  if  it  beneficially  owns  more 
than  ten  percent  of  a  class  of  registered 
equity  securities,""  but  also  if  the  trustee 
otherwise  is  an  insider  and  has 
investment  control  over  the  issuer's 
securities  held  by  the  trust,  and  the 
trustee  or  a  member  of  the  trustee's 
immediate  family  has  a  pecuniary 
interest  in  such  securities,  except  in 
limited  circumstances.  This  dual 
standard,  newly  established  under  the 
rules  adopted  in  1991.  created  a  new 
reporting  obligation  for  some  trusts, 
particularly  family  trusts  where  the 
insiders  already  were  required  to  report 
most  of  the  trust  transactions 
involved.  *• 

Since  the  primary  effect  of  the  new 
standard  was  to  create  duplicative 


^^Genera)  Ini truction  7  lo  Forms  3, 4  and  5 
pennits  a  fonn  filed  for  an  individual  lo  be  signed 
on  behalf  of  the  individual  by  an  auth»rizad  person. 
General  Instntction  5  to  fom  3  aod  General 
Instruction  4  to  Forms  4  and  5  wrould  be  amended 
lo  specifv  the  means  of  reporting  the  pecuniary 
interest  ol  multiple  benePictal  o«mers.  A 
corresponding  amendioent  also  would  be  made  to 
General  Instruction  6  to  each  Fonn. 

**C/.  In  the  Matter  of  Bettina  Bancroft,  Release 
No.  34-32033,  AP  3-7999  (X4w.  23. 1993). 

•'  A  Roup's  Schedule  13D  filing  obligation  may 
be  satlsned  either  by  a  single  foint  filing  or  by  each 
of  the  group's  meinbers  making  ao  individual  niing. 
The  Schedule  1 3D  must  be  signed  by  each  person 
on  whose  behalf  the  statement  is  filed  or  his  or  her 
authorized  representative. 

••See  Proskauer  Rose  Goetz k  Mendelsohn  (Apr. 
29, 1991)  (a  trust  that  holds  more  than  ten  percent 
of  a  class  of  equity  securities  registered  under 
Section  12  is  the  beneficial  owner  of  those 
securities  Cor  purposes  of  Section  1 6. ) 

••See  D'Ancana  k  Pflaum  (Feb.  IB,  1992); 
Sonnentchein  Sath  &  RotetXbal  (Mar.  23. 1992) 
(easing  compliance  with  the  reporting  requirements 
for  certain  ly{>es  of  family  trusts). 


reporting  obligations,  imposing 
indapendent  Section  16  obligations  on 
the  trusts  does  not  appear  necessary. 
Accordingly,  the  proposed  rules  would 
eliminate  these  overlapping  obligations 
by  subjecting  a  trust  to  Section  16  only 
if  it  holds  more  than  ten  percent  of  a 
class  of  registered  equity  securities  of 
the  issuer."* 

Duplicative  reporting  also  can  result 
because  in  certain  instances  the  trust 
and  a  trust  beneficiary  must  report 
separately  with  respect  to  the  same 
transaction.  Accordingly,  a  proposed 
new  note  would  provide  that 
transactions  attributed  to  a  trust 
beneficiary  may  be  reported  by  the 
trustee  on  behalf  of  the  beneficiary.'^ 

E.  Post-Termination  Reporting 

Under  the  current  rules,  any 
transaction  following  the  cessation  of 
director  or  officer  status  is  required  to 
be  reported,  if  executed  within  six 
months  of  a  transaction  that  occurred 
while  the  person  was  a  director  or 
officer.  However,  it  appears  that  the 
record-keeping  burdens  of  tracking  post- 
termination  transactions  should  be 
imposed  only  with  respect  to  those 
transactions  where  short-swing  profit 
liability  is  hkely.  Accordingly,  the 
proposal  would  eliminate  insiders'  post- 
termination  reporting  obligations  with 
respect  to  post-termination  transactions 
that  are  exempt  and  thus  not  subject  to 
matching  with  pre-termination 
transactions.^^  Similarly,  a  post- 
termination  transaction  would  not  be 
required  to  be  reported  unless  it 
occurred  within  six  months  of  an 
opposite  (purchase  vs.  sale),  non- 
exempt  transaction  that  was  effected 
while  the  reporting  person  was  an 
officer  or  director.'^  Comment  is 
requested  as  to  the  continuing  need  to 
report  these  transactions.  In  particular, 
is  it  necessary  to  continue  to  require 
reporting  of  exempt  post-termination 
transactions  to  assure  that  an  exemption 
properly  may  be  claimed? 

F.  Compliance  With  the  Reporting 
Requirements 

Since  the  adoption  of  the  1991 
revisions  to  the  Section  16  rules  and 
forms,  including  issuer  disclosure 
concerning  insider  compliance  and 
annual  reporting  of  exempt  transactions, 
compliance  with  Section  16(a)  reporting 
obligations  generally  has  improved 


substantially.**  Accordingly,  the 
Commission  does  not  pn^ose  to  change 
the  disclosure  requirements  of  Item  405 
of  Regulations  S-B  and  S-K.  which 
requires  issuer  disclosure  concerning 
insider  compliance  with  these  reporting 
obligations,  except  that  registrants 
would  be  required  to  set  off  any 
disclosure  of  non-compliance  under  an 
appropriate  and  discrete  caption."*  This 
should  enable  interested  parties  to 
locate  quickly  this  disclosure,  which 
often  consists  of  only  a  sentence  or  two. 
and  to  prevent  it  fix)m  being  buried 
among  unrelated  disclosure. 

In  addition.  Item  405  would  be 
revised  to  clarify  the  nature  of  the 
issuer's  obligation  to  review  insiders' 
filings  in  order  to  determine  whether 
there  are  any  delinquent  reports  that 
must  be  disclosed.  The  issuer  is  entitled 
to  rely  on  the  Forms  3. 4.  and  5 
furnished  to  it.  as  well  as  written 
representations  by  the  insider  that  no 
Form  5  is  required.  New  language 
would  be  added  to  make  it  clear  that  the 
issuer  is  obligated  to  consider  the 
absence  of  certain  forms.^  The  absence 
of  a  Form  3  from  an  insider  is  an 
indication  that  disclosure  is  required. 
Similarly,  the  absence  of  a  Form  5  from 
an  insider  is  an  indication  that 
disclosure  is  required,  unless  the  issuer 
has  received  a  written  representation 
that  no  Form  5  is  required,*'  or  the 
issuer  otherwise  knows  that  no  such 
filing  is  required. 

Further,  comment  is  solicited  on 
whether  Item  405  should  be  revised  to 
require  issuers  to  include  in  their  filings 
an  affirmative  statement  that  there  were 
no  Section  16(a)  delinquencies  required 
to  be  reported,  if  such  is  the  case.*"  It 
has  been  suggested  that  there  are 
instances  where  required  disclosures  are 
not  made  because  Item  405  is 
overlooked.  An  affirmative  statement  of 
the  absence  of  reportable  delinquencies 
has  been  proposed  to  the  Commission  as 
a  potential  tool  for  minimizing  this 


**>  Proposed  Rule  168-a(aUl).  A  conforming 
amendment  to  Rule  16a-2(dK2)  ll7  CFR  240.16a- 
2(d](2)I  would  reflect  the  proposed  rescission  of 
Rule  16a-a(8)(l)(ii)  |17  CFR  240.1Ge-e(a)(li(ii)|. 

0'  f  roposed  note  to  Rule  16a-8(b)(3). 

•>'  Proposed  Rule  16»-2(b)(2). 

"•^Proposed  Rule  168-2(bMl). 


**  During  1990,  the  year  l>efore  the  new  rules  were 
adopted,  approximately  21  percent  of  the  reportable 
market  transactions  wet«  reporlMl  more  than  three 
days  following  the  due  data.  Prom  May  1991 
through  March  1994,  the  comparable  ngure  was 
approximately  five  percent. 

*>The  caption  would  read:  "Section  16(a) 
Reporting  Delinquenciea.**  AddHionolly,  a  technirdl 
amendment  to  Item  405  of  Regulation  S-B  would 
correct  the  reference  to  Rule  16a-^(d}  [17  CFR 
240.16a-3(d))  by  replacing  it  with  a  reference  lo 
Rule  16a-3(e)  |17  CFR  240.16^3(e)). 

■^  Proposed  hem  40S(a)(2)  of  Regulations  S-K  and 
S-B.  See  Adopting  Releaa*.  o.  231  and  surrounding 
text. 

<"  A  "safe  harbor"  from  disclosure  is  available  for 
an  issuer  who  receives  a  written  representation  and 
keeps  it  for  two  years.  See  Item  40S(b)(2). 

"If  this  requirement  were  adopted,  registrants 
with  no  delinquencies  to  report  would  be  permitted 
to  use  the  caption  "Compliance  with  the  Reporting 
Rnquirements  of  Section  16(a)." 
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problem.  Commenters  should  address 
whether  the  problem  suggested  does  in 
fact  exist,  and,  if  so,  whether  the 
proposed  solution  would  be  effective. 
Finally,  the  Commission  is  aware  of 
and  encourages  the  practice  of  many 
issuers  to  assist  their  officers  and 
directors  in  complying  with  their 
Section  16(a)  reporting  obligations. 
Since  the  use  of  powers  of  attorney  is 
permitted,  it  is  also  possible  for  an 
issuer  to  coordinate  the  filing  of  its 
officers'  and  directors'  reports  by  having 
the  corporate  secretary  or  other  agent 
obtain  powers  of  attorney  fi-om  these 
reporting  persons,  and  act  on  their 
behalf  to  collect  information  every 
month  about  their  transactions  subject 
to  Section  16  and  make  the  filings  by 
the  due  date.^^ 

G.  Equity  Swaps 

Questions  have  been  asked 
concerning  the  proper  method  of 
reporting  equity  swaps  for  purposes  of 
Section  16.  Equity  swaps  are 
individually  negotiated  contracts  in 
which  the  specific  terms  may  vary  fi-om 
agreement  to  agreement.  For  instance, 
an  equity  swap  may  take  the  form  of  an 
agreement  in  which  one  party  holding 
shares  of  equity  securities  agrees  to  pay, 
or  "swap,"  the  return  ^o°  on  those 
securities  in  exchange  for  the  return  on 
an  equity  index,  basket  of  equities,  or  an 
interest  rate-based  cash  flow.  Section  16 
consequences  would  arise  fi-om  such  a 
transaction  where  either  party  to  the 
transaction  is  a  Section  16  insider  with 
respect  to  a  security  to  which  the  swap 
agreement  relates.  »'oi 

In  order  to  demonstrate  how  Section 
16  would  apply,io2  assume  that  an 
insider  agrees  to  pay  to  the  counterparty 
for  a  period  of  three  years  the  value  of 
dividend  payments  on  100,000  shares  of 
issuer  common  stock,  in  exchange  for 


•^ Of  course,  insiders  giving  powers  of  atiorney 
would  still  retain  individual  liability  for 
compliance.  See  n.  86  above  and  accompanying 
text. 

"»For  pun>oses  of  this  analysis,  "return"  may 
include  dividends  paid  on  the  eqiiitv  instrument,  as 
well  as  change  in  market  value. 

""  No  Section  16  consequences  would  flow  from 
the  transaction  to  the  extent  that  the  swap  relates 
solely  to  interests  in  securities  comprising  part  of 
a  broad-based,  publicly  traded  market  ba.sket  or 
index  of  stocks,  approved  for  trading  by  the 
appropriate  federal  governmental  authority,  that  are 
deemed  not  to  confer  beneficial  ownership  for 
purposes  of  Section  16  pursuant  to  Rule  16a- 
l(a)(5)(iii)  (17  CFR240.16a-l(al(5)(ii!)l  and/or  are 
excluded  from  the  definition  of  "derivative 
securities"  pursuant  to  Rule  16a-l(cl(4)  |17  CFR 
240.16a-l(c)(4)j. 

'"This  analysis  addresses  solely  the  application 
of  Section  16  to  these  transactions  to  the  extent  that 
they  are  engaged  in  by  insiders.  The  discussion 
does  not  analyze  the  status  of  those  transactions  or 
the  parlies  thereto  under  any  other  provision  of  the 
federal  securities  laws. 


payment  of  a  fixed  interest  rate  based  on 
the  market  value  of  the  100,000  shares 
of  stock  at  the  commencement  of  the 
swap  term.  The  parties  also  agree  that  at 
the  end  of  the  swap  term,  the  insider 
will  pay  to  the  counterparty  the  cash 
value  of  any  appreciation  on  the  shares 
during  the  term,  or,  conversely,  the 
counterparty  will  pay  to  the  insider  the 
cash  value  of  any  depreciation.  The 
insider  retains  title  to  and  any  voting 
rights  in  the  securities. '03 

It  appears  that  the  following  reporting 
soheme  appropriately  reflects  the 
economic  impact  of  the  transaction  on 
the  insider.  The  insider  should  report 
entering  into  the  swap  on  Form  4  as  (i) 
the  sale  or  WTiting  of  a  stock 
appreciation  right  ("SAR"),  and  (ii)  the 
purchase  of  a  stock  depreciation  right 
("SDR").io4  This  result  would  reflret  the 
fact  that  the  insider  has  locked  in  the 
value  of  the  100,000  shares  during  the 
swap  term  to  the  same  extent  as  if  the 
shares  had  been  sold."" 

The  manner  in  which  an  insider 
reports  the  closing  of  the  swap  would 
depend  on  the  change  in  price  of  the 
underlying  securities  during  the  swap 
tenn.»06  If  the  price  increases,  so  that 
the  insider  must  pay  cash  to  the 
counterparty,  the  insider  should  report 
the  exempt  expiration  without  value  of 
the  SDR.>»7  The  insider  also  should 
report  on  Form  4  the  exempt  exercise  by 
the  counterparty  of  the  SAR,  the 
insider's  exempt  deemed  disposition  of 
the  underlying  securities  to  the 
counterparty  pursuant  to  the  SAR,  and 
the  insider's  non-exempt  deemed  re- 


'"^  It  is  not  necessary,  however,  that  either  party 
to  any  equity  swap  have  direct  ownership  of  the 
underlying  equity  securities,  index  or  basket. 
Rather,  equity  swaps  may  provide  insiders  with  a 
synthetic  means  of  realizing  any  changes  in  the 
value  of  the  equity  securities  to  which  the  swap 
agreement  relates.  For  example,  an  insider  may 
engage  in  a  swap  in  which  the  insider  contracts  to 
receive  any  change  in  value  of  the  issuer's  common 
stock  without  making  any  direct  investment  in  such 
stock. 

">*  If  the  counterparty  is  an  insider,  it  would 
report  the  same  swap  as  (i)  the  purchase  of  an  SAR. 
and  (ii)  the  sale  or  writing  of  an  SDR. 

'"'  The  result  would  be  a  sale  of  the  underlying 
securities  pursuant  to  Rule  16b-6(a)  [17  CFR 
240.16b-6(a)l  because  the  insider  engaging  in  the 
swap  has  an  increase  in  a  put  equivalent  position. 

'°*To  the  extent  settlement  of  the  parties' 
obligations  occurs  on  an  interim  basis  during  the 
temi  of  the  swap,  such  as  quarterly,  the  insider's 
Section  16  obligations  would  arise  with  respect  to 
each  settlement. 

'"'Because  the  SDR  would  be  a  long  derivative 
security  in  the  hands  of  the  insider  as  holder,  this 
expiration  would  be  exempt  from  short-swing  profit 
recovery  pursuant  to  Rule  16b-6{d).  Although 
proposed  Rule  16a-4(e).  discussed  above  in  the  text 
accompanying  note  78,  would  exempt  the 
expiration  from  reporting  as  well,  in  the  context  of 
an  equity  swap  such  an  expiration  should  be 
reported  because  it  is  an  integral  component  of  the 
overall  transaction. 


acquisition  of  the  underlying 
securities,  ii** 

If  the  price  decreases,  so  that  the 
insider  receives  cash  fi-om  the 
counterparty,  the  insider  should  report 
the  expiration  of  the  SAR.'o«  The 
insider  also  should  report  on  Form  4  the 
exercise  of  the  SDR  as  the  simultaneous 
exempt  disposition  of  a  put  derivative 
security  as  a  result  of  its  exercise,  the 
exempt  deemed  disposition  of  the 
underiying  securities  as  a  result  of  the 
exercise,  and  the  non-exempt  deemed 
acquisition  of  the  underlying 
securities.  "0 

Comment  is  requested  as  to  whether 
the  derivative  security  analysis 
described  above  accurately  reflects  the 
economic  substance  of  the  swap 
transaction  described,  or  whether  there 
is  a  more  appropriate  analysis  for 
purposes  of  Section  16.  Comment  also  is 
solicited  as  to  whether  there  are  other 
common  forms  of  equity  swaps  for 
which  a  different  Section  16  analysis 
may  be  appropriate.  In  setting  forth  the 
analysis  above,  the  Commission  does 
not  wrish  to  suggest  that  previously  Hied 
Forms  reporting  swap  transactions  in 
another  manner  need  to  be  revised,  or 
that  swap  transactions  reported 
difi^erently  are  subject  to  disclosure 
pursuant  to  Item  405  of  Regulations  S- 
B  and  S-K.  Finally,  comment  is 
requested  as  to  whether  there  is  a  neod 
for  separate  reporting  codes  for  these 
transactions. 

IV.  Additional  Exemptions  and 
Revisions 

A.  New  Exemption  for  Qualified 
Domestic  Relations  Orders 

The  current  rules  limit  the  exemption 
for  the  disposition  of  securities  pursuant 
to  a  qualified  domestic  relations  order 
("QDRO").  as  defined  in  the  Internal 
Revenue  Code  or  Title  I  of  ERISA,  and 
the  rules  thereunder,  to  employee  plan 
securities.  Since  such  dispositions  are 
unlikely  to  be  influenced  by  access  to 

'"Rule  16b-6(b)|l7  CFR  240.]6b-6(b>|  would 
exempt  the  first  two  components  of  the  exercise  of 
the  SAR  because  the  deemed  sale  would  have  taken 
place  at  the  time  the  SAR  was  sold  by  the  insider: 
however,  the  deemed  acquisition  that  occur;, 
simultaneously  would  not  be  exempt. 

"»VVith  respect  to  the  insider  as  the  writur.  rather 
than  the  buyer,  of  the  SAR,  Rule  16b-6(d)  provides 
that  upon  any  cancellation  or  expiration  within  .six 
months  of  wTiting  the  option,  profit  recovery  shall 
not  exceed  the  premium  received  for  WTiting  the 
option.  See  also  Sullivan  k  CromweJl  (Nov.  17. 
1993)  regarding  exemption  for  the  wiiter  of  option 
cancellation  or  expimiion  more  than  six  months 
following  writing  the  option. 

"ORule  16b-6(b)  would  exempt  the  first  two 
components  of  the  exercise  of  the  SDR  because  the 
deemed  sale  would  have  taken  place  al  the  timo  the 
SDR  was  acquired  by  the  insider:  however,  the 
deemed  acquisition  that  occurs  simullan«)u>ly 
would  not  be  exe.-npl. 
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inside  information,  this  limitation  does 
not  appear  necessary.  Accordingly,  the 
proposal  includes  a  general  exemption 
for  such  dispositions."' 

By  interpretation,  the  current 
exemption  has  been  construed  to  permit 
the  transfer  of  securities,  issued  under  a 
plan  that  is  not  subject  to  Section  401  (a] 
of  the  Internal  Revenue  Code,  pursuant 
to  a  "domestic  relations  order"  that 
satisHes  certain  conditions  of  the 
Internal  Revenue  Code,"^  but  does  not 
satisfy  QDRO  standards.^'*  Comment  is 
requested  as  to  whether  the  proposed 
exemption  should  require  satisfaction  of 
the  QDRO  standards  in  all 
circumstances,  or  whether  satisfaction 
of  the  Internal  Revenue  Code  "domestic 
relations  order"  standards  would 
suffice."'' 

B.  Exemption  for  Sttxk  Dividend 
Tmnsactions 

As  proposed,  the  exemption  for  stock 
splits  and  stock  dividends  would  be 
expanded  to  include  specifically  a  stock 
dividend  in  which  equity  securities  of  a 
different  issuer  are  distributed.""*  The 
primary  application  of  this  exemption 
would  be  to  "spinoff  transactions,  in 
which  assets  previously  owned  by  the 
issuer  are  distributed  pro  rata  to 
shareholders  in  the  form  of  equity 
securities  of  another  issuer, 

The  Division  has  interpreted  the 
current  rule  to  apply  to  stock  splits  or 
stock  dividends  involving  the  issuance, 
on  a  pro  rata  basis,  of  a  different  class 
of  equity  securities  of  the  same  issuer. '  '* 
The  business  purposes  generally 
motivating  spinoff  transactions  and  the 


"'Proposed  Rule  16b-5(b),  which  would  mplace 
current  Rule  16b-3(fM3).  Currenl  Rule  lbb-5  117 
CFR  240.16b-5),  which  exempts  bona  fide  gifts  and 
inheritance,  would  be  redesignated  an  proposed 
Rule  16l>-5(a).  Transaction  code  Q.  which  is  used 
for  QORO  transactions,  would  be  moved  to  the 
category    Other  Section  16(b)  Exempt  Transactions 
and  Sm.il!  Acquisition  Codes"  in  Forms  4  and  5. 

>'»I.R.C.  Sections  414(pKlHA1  and  (B).  Among 
other  things,  the  order  must  create  or  recognize  an 
alternate  payee's  right  to  receive  all  or  a  portion  of 
the  benefits  payable  to  a  participant  under  a  plan; 
relate  to  the  provision  of  child  support,  alimony 
payments,  or  marital  property  rights  to  a  spouse, 
former  spouse,  child,  or  ftther  dep«ndent  of  the 
participant;  and  be  madf  pursuant  to  a  State 
domestic  relations  law  (including  a  community 
properly  law). 

"■•The  order  need  not  satisfy,  among  other 
things,  conditions  applicable  to  payments  made 
after  the  participant's  earliest  retiremetit  age,  and 
requirements  to  treat  the  former  spouse  as  surviving 
spou.se  fcw  purposes  of  determining  survivor 
benefits.  SeePrmnork  International,  Inc.  (Mar.  6. 
1992).  which  further  provides  that  the  plan  may 
permil  such  transfers  consistent  with  the 
IransfsrabiHty  restriction  of  Rule  16b-3la){2). 

'  '••  Any  revisions  to  the  standards  of  the  proposed 
exemption  also  would  be  reflected  in  the 
transfpTibility  restriction,  if  relaiire^l.  S(>r  .Section 
n.|.  abov*. 

' "  Proposed  Rule  16«-9fa). 

""  Sep  Emergent  Croup,  Inc.  (Apr.  6, 1992). 


fact  that  the  securities  distributed 
represent  assets  owned  indirectly  by 
shareholders  app)eax  to  justify  further 
expanding  this  exemption  to  securities 
of  a  different  issuer. 

C.  Orer-AUotment  Options 

Questions  have  arisen  as  to  whether 
an  over-allotment  option  written  by  an 
insider  could  be  characterized  as  the 
establishment  of  a  put  equivalent 
position  and  deemed  sale  of  the 
underlying  stock.  Subsequent  expiration 
of  the  unexercised  option  arguably 
could  constitute  a  purchase  of  the 
underlying  security,  matchable  with  the 
over-allotment  option  grant  or  other 
sales  by  the  insider  within  a  six-month 
period. 

Recognizing  that  over-allotment 
options  facilitate  public  offerings  and  do 
not  lend  themselves  to  the  speculative 
abuse  Section  16  was  designed  to 
prevent,  the  staff  i.ssued  interpretive 
relief  to  prevent  this  unintended 
result.' '"'  The  proposal  would  codify 
this  relief  by  explicitly  excluding  over- 
allotment  options  from  tlie  derivative 
security  definition."^  Of  course,  a  sale 
of  securities  to  an  underwriter  upon 
exercise  of  the  over-allotment  option 
would  remain  a  sale  for  Section  16 
purposes.  Comment  is  solicited  on 
whether  additional  conditions  should 
be  placed  on  the  exclusion,  such  as 
requiring  that  the  option  comply  with 
all  applicable  regulations  and  policies  of 
the  National  Association  of  Securities 
Dealers. 

V.  Request  for  Comment 

Any  interested  person  wishing  to 
submit  written  comments  on  the 
proposed  revisions  to  the  Commission's 
Section  16  rules  and  forms,  and 
compliance  disclosure  requirements,  as 
well  as  on  other  matters  that  might  have 
an  impact  on  the  proposals  contained 
herein,  is  requested  to  do  so.  In 
addition,  the  Commission  requests 
comment  on  whether  any  further 
changes  to  the  Section  16  rules, 
particularly  Rule  16b-3,  are  necessary 
or  appropriate  at  this  time.  Comment  is 
requested  specifically  from  persons 
subject  to  Section  16;  issuers  whose 
officers,  directors  and  ten  percent 
shareholders  are  subject  to  Section  16; 
and  persons  using  the  information 
affoiiod  by  the  Section  16(a)  reports. 
The  Commission  also  requests  comment 
on  whether  the  proposed  rules,  if 
adopted,  would  have  an  adverse  impact 
on  competition  or  would  impose  a 


burden  on  competition  that  is  neither 
necessary  nor  appropriate  in  furthering 
the  purposes  of  the  Exchange  Act. 
Comments  responsive  to  this  inquiry 
will  be  considered  by  the  Commission 
in  complying  with  its  responsibihties 
imder  Section  23(a)  of  the  Exchange 
Act.ii» 

VI.  Transition  to  New  Rules 

If  the  proposed  rule  revisions  are 
adopted,  provisions  for  a  transition  from 
the  current  rules  will  be  necessary, 
particularly  with  respect  to  proposbd 
Rule  16b-3.  Although  the  discussion 
below  represents  the  Commission's 
current  intent  regarding  transition  to  the 
proposed  revised  rules,  this  schedule  is 
subject  to  modification. 

The  Commission  intends  to  make  the 
proposed  rule  amendments,  other  than 
those  to  Rule  16b-3,  effective  with 
respect  to  reports  that  are,  or  would 
have  been,  due  on  or  after  the  45th  day 
following  the  date  of  adoption  (the 
"Effective  Date"),  with  earlier 
compliance  permitted.  Of  course,  to  the 
extent  that  proposed  rules  codify 
interpretive  positions,  those  positions 
continue  to  be  valid  before  the  Effective 
Date.  Trusts  currently  subject  to  Section 
16  that  would  be  relieved  of  Section  16 
obligations  under  the  proposed  rules 
would  not  be  subject  to  any  post- 
termination  reporting  obligations  or 
required  to  file  a  final  Form  5. 

In  extending  the  phase-in  period  for 
current  Rule  16b-3,  the  Commission 
stated  that  this  period  would  continue 
until  September  1, 1994,  or  such  earlier 
date  as  set  in  further  rulemaking  under 
Section  16.  Given  the  timing  of  these 
rule  proposals,  the  Commission  is 
extending  the  phase-in  date  until 
September  1, 1995  or  such  different  date 
asset  in  further  rulemaking. '2°  Current 
and  former  Rule  16b-3  would  remain 
available  until  September  1, 1995, '^i 
unless  a  different  date  is  set  by  the 
Commission  in  the  adopting  release. 
Comment  is  solicited  on  how  long  a 
transition  period  issuers  and  insiders 
would  need,  assuming  adoption  of  the 
proposals.  Of  course,  issuers  continue  to 
be  permitted  to  convert  their  plans  to 
current  Rule  16b-3  at  any  time, 
provided  that  all  plans  of  the  issuer  are 
converted.  After  the  phase-in  date, 
issuers  and  insiders  will  no  longer  be 
able  to  rely  on  the  former  employee 
benefit  plan  exemptions,  but  instead 
will  need  to  comply  with  current  Rule 
16b-3  (modified  to  the  extent  the 


'  '  Si-e  Vitlfo  Technology  {OvFntijasf  Limited/ 
Davis  Polk  6- Wordwell  {]une  17, 1992).  and  Davis 
Polk  »  W'ort/»p//(Iuly  16,  1992). 

"•ProjHised  Rule  16a-l(cH7). 


'"•15I).S.C.78w(a). 

''"See  Xalcase  No.  34-34513,  also  issued  today. 
'''  'Die  exemptions  afforded  by  forincr  Rules  I6»- 
a(b)  and  (g)(3)  also  would  remain  available. 


F-d^  ««,^,  ,  V„,.  s»,  no.  IS^M^oesday.  A.«u^  ...  ,^  ,  ^^^  „ 


Commission  adopts  these  rule 
proposals). 

Berause  proposed  Rule  16a-l  (c)(8) 
which  would  exclude  from  the 
definition  of  derivative  security"  the 
right  or  obligation  to  surrender  a 
security  or  to  have  a  security  withheld 
.m  satisfaction  of  an  exercise  price  or  tax 
withholding  obligation,  is  inextricably 
linked  to  the  proposed  amendment  of 
Rule  16b-3te).  the  Commission 
proposes  to  link  the  availability  of 
proposed  Rule  16a-l(c)(8)  to  conversion 
oJ  the  plan  to  proposed  Rule  16b-3. 

VII.  Cost-BenefH  Analysis 

Commenters  are  requested  to  provide 
fheir  views  and  data  to  assist  the 
Commission  in  evaluating  the  costs  and 
benefits  associated  with  the  proposed 
amendments.  It  is  expected  that  the 
amendments  would  decrease 
significantly  the  compliance  burden 
imposed  on  persons  subject  to  Section 
16  and  attendant  costs  without 
undercutting  the  statutory  objei;tives  of 
disclosing  information  concerning 
insider  trading  and  discouraging 
speculative  short-term  insider  trading 
The  proposed  simplification  of  the 
treatment  of  employee  benefit  plan 
transactions  would  constitute  the  most 
important  reduction  in  compliance 
burden.  The  proposed  rules  also  would 
reduce  compliance  costs  by:  permitting 
joint  and  group  reporting  where  more 
than  one  person  is  deemed  to  be  a 
beneficial  owner  of  the  same  securities- 
providing  that  Section  16  applies  to  a 
trust  only  if  the  trust  beneficially  owns 
more  than  ten  percent  of  a  cla.ss  of 
registered  equity  securities:  and  limifine 
officers'  and  directors'  post-termination 
reporting  obligations. 

Furthennore,  the  proposed  niles 
would  expand  the  exemption  for  stock 
splits  and  stock  dividends  to  include 
stock  dividends  in  which  securities  of  a 
different  issuer  are  distributed,  and 
would  provide  a  general  exemption 
from  reporting  and  short-swing  profit 
recovery  for  the  disposition  of  securities 
pursuant  to  a  qualified  domestic 
relations  order. 

VIII.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

An  Initial  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603 
concerning  the  proposed  amendments 
The  analysis  notes  that  the  proposed 
amendments  are  intended  to  simplify 
the  Section  16  regulatory  s(;hemo, 
particularly  with  respect  to  empteyee 
benefit  plans,  and  codify  several  .staff 
interpretive  positions. 

As  discu<;sed  more  fully  in  the 
in.ily.sjs.  most  of  the  reporting  persons 
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the  proposed  amendments  would  affect 
are  small  entities,  as  defined  by  the 
Commission's  rules.  The  proposed 
amendments  would  deo^se  the 
reporting  and  compliance  requirements 
imposed  upon  corporate  insiders  subject 
to  Section  16. 

The  analysis  discusses  several 
possible  alternatives  to  the  proposed 
amendments  including,  among  others 
establishing  different  compliance  or 
reporting  requirements  far  small  entities 
or  exempting  there  from  all  or  part  of 
the  proposed  requirements.  As 
discussed  more  fully  in  the  analysis 
implementation  of  any  of  these  " 
alternatives  either  would  be  duplicative 
of  the  proposed  amendments  or 
inconsistent  with  the  Exchange  Act. 
Comments  are  encouraged  on  any 
aspect  of  the  analysis.  A  copy  of  the 
analysis  may  be  obtained  by  contacting 
Elizabeth  Murphy,  Office  of  Disclosure 
Policy.  Division  of  Corporation  Finance 
Securities  and  Exchange  Commission 
4.50  Fifth  Street,  N.W..  Washington.  D.C. 
20549. 

IX.  Statutory  Basis 

The  amendments  to  Regulation  S-B 
Regulation  S-K,  and  the  Section  16 
rules  and  forms  are  being  proposed  by 
the  Commission  pursuant  to  Exchanee 
Act  Sections  3(a)(ll),i22  3(a)(12)  '^' 
3(b), i2'«  9(h).'-''  10(a). 'I"  12(h)  '^V 
13(a),'«<  l4,'-->  16.  and  23(a).  As  the 
Section  16  rules  and  forms  relate  to  the 
Inve.stment  Company  Act  and  the  Public 
Utility  Holding  Company  Act.  thev  also 
are  adopted  pursuant  to  Investment 
Company  Act  Sections  30  '^  and  38  '" 
and  Public  Utilitv  Holding  Company 
Act  Sections  17  I'- and  20,"-' 
respectively. 

List  of  Subjects  in  17  CFR  Parts  228 
229.  240,  and  249 

Reporting,  re«;ordkeeping 
requirements,  and  Securities. 
Text  of  the  Proposals 

In  accordance  with  the  foregoin" 
Title  17,  Chapter  II  of  the  Code  of"' 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


'--15  U.S.C 

7B..(d)(Il). 

^-M5i;.S.C, 

78c(a)|12l. 

'-•■15  U.S.C. 

7m(b). 

'='  15  use. 

78i(b). 

'■'"15  t ISC. 

7fli(.i). 

'"15  U.S.C. 

7flUh). 

"•15  U.S.C. 

78m(a). 

■"1?S  U.S.C. 

78n. 

'*  15  U.S.C. 

8fte-2«». 

'••  15  U.S.C. 

80»-37. 

"'15U.S.C 

79q. 

"'JSU..S.C 

7<Jt. 

PART  228-INTEQRATH) 
DISCLOSURE  SYSTHi  FOR  SlilALL 
BUSINESS  ISSUERS 

1.  The  authority  atation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77e.  77f.  77g,  77h  77L 
77k,  77s,  77aa(25).  77«^26).  77ddd^  77ee;. 
77ggg,  77hhh,  77jjj,  77nnn.  77sss.  781.  78m 
78n,  78o.  78w.  7811,  80a-8,  80a-29.  80a-.30  " 
80a-37,  80b-l  1.  unless  otherwise  noted.    " 

2.  By  amending  §  228.405  by  rovisina 
the  reference  to  "Rule  16a-3{d)' in 
paragraph  (a)  to  read  "Rule  16a-3(e)*' 

T^^^Vl"''^'"^  paragraphs  (a)(1)  and 
(aj(2)  before  the  Note  to  read  as  follows: 

§228.405    (Item  405)  Compliance  with 
section  16(a)  of  the  Exchange  Art. 

(a)  '  •  • 

(1)  Under  the  caption  "Section  16(a) 
Keporting  Delinquencies,"  identify  «arh 
person  who,  at  any  time  during  the 
fiscal  year,  was  a  director,  officer 
beneficial  owner  of  more  than  ten 
percent  of  any  class  of  equity  securities 
ol  the  registrant  registered  pursuant  to 
section  12  of  the  Exchange  Act.  or  any 
other  person  subject  to  secUon  16  of  the 
Exchange  Act  with  respect  to  the 
registrant  bec-ause  of  the  requirements  of 
se-.;tion  30  of  the  Investment  Company 
Act  or  section  17  of  the  Public  Utility 
Holding  Company  Act  ("reporting    ' 
person")  that  failed  to  file  on  a  timely 
basis,  as  dist:losed  in  the  above  Forms 
reports  required  by  section  16(a)  of  the 
Exchange  Act  during  the  most  re<»nt 
fiscal  year  or  prior  fiscal  wars. 

(2)  For  each  such  person,  set  forth  the 
number  of  late  reports,  the  number  of 
fran.sactions  that  were  not  reported  on  a 
timely  basis,  and  any  known  failure  to 
fie  a  required  Form.  A  known  failure  to 
file  would  include,  but  not  be  limited 
to,  a  failure  to  file  a  Form  3,  which  is 
required  of  ail  reporting  persons,  and  .i 
failure  to  file  a  Form  5  in  the  absenc-e 
of  the  written  representation  referred  to 
in  paragraph  (b)(2)(i)  of  this  section, 
unless  the  registrant  otherwise  knows 
that  no  Form  5  is  required. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933. 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975- 
REGULATION  S-K 

3.  The  authority  citation  for  part  r29 
I  onlinues  to  read  in  part  as  follows: 

Authority:  15  I'S.C.  77e.  77f.  77g,  77h.  77i 
77k.  77s.  77aa{25).  77aa{26).  77ddrf.  77f>iv. 
77gRs,  77hhh,  77ni,  7rijj.  77nnn.  77ssji.  inc 
78i.  7«j,  781,  7«m.  78n.  7«o.  78w,  7alUdl.  r>h! 
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79n.  79t.  60a-8.  80a-29,  80a-30.  80a-37, 
80b-ll,  unless  otherwise  noted. 

•         •         •         •         * 

4.  By  amending  §  229.405  by  revising 
paragraphs  (a)(1)  and  (a)(2)  before  the 
Note  to  read  as  follows: 

§229.405    (Item  405)  Compliance  with 
section  1 6(a)  of  the  Exchange  Act. 

«         *        *         *         * 

(a)  *   •   • 

(1)  Under  the  caption  "Section  16(a) 
Reporting  Delinquencies,"  identify  each 
person  who,  at  any  time  during  the 
fiscal  year,  was  a  director,  officer, 
beneficial  owner  of  more  than  ten 
percent  of  any  class  of  equity  securities 
of  the  registrant  registered  pursuant  to 
section  12  of  the  Exchange  Act.  or  any 
other  person  subject  to  section  16  of  the 
Exchange  Act  with  respect  to  the 
registrant  because  of  the  requirements  of 
section  30  of  the  Investment  Company 
Act  or  section  17  of  the  Public  Utility 
Holding  Company  Act  ("reporting 
person")  that  failed  to  file  on  a  timely 
basis,  as  disclosed  in  the  above  Forms. 
reports  required  by  section  16(a)  of  the 
Exchange  Act  during  the  most  recent 
fiscal  year  or  prior  fiscal  years. 

(2)  For  each  such  person,  set  forth  the 
number  of  late  reports,  the  number  of 
transactions  that  were  not  reported  on  a 
timely  basis,  and  any  known  failure  to 
file  a  required  Form.  A  known  failure  to 
file  would  include,  but  not  be  limited 
to.  a  failiue  to  file  a  Form  3,  which  is 
required  of  all  reporting  persons,  and  a 
failure  to  file  a  Form  5  in  the  absence 
of  the  written  representation  referred  to 
in  paragraph  (b)(2)(i)  of  this  section, 
unless  the  registrant  otherwise  knows 
that  no  Form  5  is  required. 


PAFTT  24&-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

5.  The  authority  citation  for  part  240 
Continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g.  77j, 
77s,  77eee.  77ggg,  77nnn.  77sss  77ttt.  78(-, 
7«d.  78i.  78j,  781,  78m.  78n.  78o,  7Hii.  78s. 
78w,  78x,  7811(d),  79n.  79t,  80a-20.  H()n-2:<, 
80a-29,  80a-37,  80b-3.  80b-4.  8()h-ll. 
unless  otherwise  noted. 

R.  By  amending  §  240.1Ra-l  by 
revising  paragraphs  (a)(3)  and  (c)(3), 
(c;)(.5)  and  (c)(6),  and  adding  paragraphs 
(c:)(7).  (c)(8)  and  (r)(9)  to  read  as  follows: 

§  240.1 6a-1    Definition  of  Terms. 

(a)'    •    • 

(3)  Where  more  than  one  person 
s-.ibject  to  Section  16  of  thn  Act  is 
deemed  to  be  a  beneficial  owner  of  the 
s-ime  equity  securities,  all  such  persons 
must  report  as  beneficial  o\\  ners  of  the 


securities,  either  separately  or  jointly,  as 
provided  in  §  240.16a-3(i).  In  such 
cases,  the  amount  of  short-swing  profit 
recoverable  shall  not  be  increased  above 
the  amount  recoverable  if  there  were 
only  one  beneficial  owner. 
»        «        «        *        * 

(c)  *   *   * 

(3)  Securities  received  pursuant  to  a 
compensation  arrangement  between  the 
issuer  and  an  employee  or  director  that 
may  be  redeemed  or  exercised  only  for 
cash  and  do  not  permit  the  receipt  of 
equity  securities  in  lieu  of  cash; 
«         •         *         *         * 

(5)  Interests  or  rights  to  participate  in 
employee  ber.'^fit  plans  of  the  issuer; 

(6)  Rights  with  an  exercise  or 
conversion  privilege  at  a  price  that  is 
not  fixed; 

(7)  Options  granted  to  an  underwriter 
in  a  registered  public  offering  for  the 
purpose  of  satisfying  over-allotments  in 
such  offering; 

(8)  The  right  or  obligation  to 
surrender  a  security,  or  have  a  security 
withheld,  upon  exercise  of  a  derivative 
security  or  vesting  of  restricted  shares  to 
satisfy  the  exercise  price  or  tax 
withholding  consequences  of  exercise  or 
vesting;  or 

(9)  Rights  under  which  the  benefits 
are  subject  to  a  material  condition  (other 
than  the  passage  of  time  or  continued 
employment)  not  tied  to  the  market 
price  of  an  equity  security  of  the  issuer. 
***** 

7.  By  amending  §  240.1ba-2  by 
revising  paragraphs  (b)  and  (d)(2)  to 
read  as  follows: 

§  240.16a-2    Persons  and  transactions 
subject  to  section  16. 

•  «         •         «         * 

(b)  A  transai:tion(s)  following  the 
cessation  of  director  or  officer  status 
shall  be  subject  to  Section  16  of  the  Act 
only  if: 

(i)  Executed  within  six  months  of  an 
opposite  transaction  subject  to  Section 
16(b)  of  the  Act  that  occurred  while  that 
person  was  a  director  or  officer;  and 

(2)  Not  otherwise  exempted  from 
Section  16(b)  of  the  Act  pursuant  to  the 
provisions  of  this  chapter. 

Note:  For  purposes  of  this  p-imgraph.  n 
pun  hasH  iiiid  a  salo  eaili  sh.ill  be  an  opposite 
transaction  with  n  spuct  to  ttie  other. 

*  »  •  *  * 

(d)(1)*   *   * 

(2)  Tran.sactions  by  such  person  or 
entity  acting  in  a  capacity  specified  iu 
paragraph  (d)(1)  of  this  section  after  the 
period  specified  in  that  paragraph  slinll 
be  subject  to  Section  10  of  the  Act  only 
where  the  estate,  trust  or  other  entity  is 
a  btmeficial  t)vvner  of  more  than  ten 
pt^rc(?i)t  of  any  class  of  equity  security 


registered  pursuant  to  Section  12  of  the   ^ 
Act. 

8.  By  amending  §  240.16a-3  by  adding 
paragraph  (i)  to  read  as  follows: 

§  240. 1 6a-3    Reporting  transactions  and    . 
holdings. 

***** 

(i)  Where  more  than  one  person 
subject  to  Section  16  of  the  Act  is 
deemed  to  be  a  beneficial  owner  of  the 
same  equity  securities,  all  such  persons 
must  report  as  beneficial  owners  of  the 
securities,  either  separately  or  jointly. 
Where  persons  in  a  group  are  deemed  to 
be  beneficial  owners  of  equity  securities 
pursuant  to  §  240.16a-l(a)(l)  due  to  the 
aggregation  of  holdings,  a  single  Form  3, 
4  or  5  may  be  filed  on  behalf  of  all 
persons  ip  the  group.  Joint  and  group 
filings  must  include  all  required 
information  for  each  beneficial  owner, 
and  such  filings  must  be  signed  by  each 
beneficial  owner,  or  on  behalf  of  such 
owner  by  an  authorized  person. 

9.  By  amending  §  240.16a-4  by  adding 
paragraph  (e)  before  the  Note  to  read  as 
follows: 

§  240. 1 6a-4    Derivative  securities. 

•         •        *         *        * 

(e)  The  disposition  or  closing  of  a  long 
derivative  security  position,  as  a  result 
of  cancellation  or  expiration,  shall  be 
exempt  from  Section  16(a)  of  the  Act  if 
exempt  from  Section  16(b)  of  the  Act    " 
pursuant  to  §  240.16b-6(d). 
***** 

10.  By  amending  §  240.16a-6  by 
revising  paragraph  (a)(1)  to  read  as 

follows: 

§240.163-6    Smali  acquisitions. 

(a)  *    •    * 

(1)  Such  acquisition,  when  aggregated 
with  other  acquisitions  of  securities  of 
the  same  class  (including  securities 
underlying  derivative  securities,  but 
excluding  acquisitions  exempted  by  rule 
from  Section  16(b)  or  previously 
reported  on  Form  4  or  Form  5)  within 
the  prior  six  months,  does  not  exceed  a 
total  of  SIO.OOO  in  market  value;  and 
***** 

11.  By  amending  §240.16a-8  by 
revising  paragraph  (a)(1)  and  adding  a 
note  at  the  end  of  paragraph  (b)(3)  to 
read  as  follows: 

§  240.1 6a-a    Trusts. 

(a)  PtTsons  Subject  to  Section  16— (1) 
Trusts.  A  trust  shall  be  subject  to 
Section  16  of  the  Act  with  respect  to 
securities  of  die  issuer  if  the  trust  is  a 
beneficial  owner,  pursuant  to  §  240.16a- 
1(a)(1).  of  more  than  ten  percent  of  any 
class  of  equity  securities  of  the  issuer 
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registered  pursuant  to  Section  12  of  the 
Act  ("ten  percent  beneficial  owner"). 


(b)  *  *  • 
(3)  •  •  • 

Note:  Transactions  attributed  to  a  trust 
beneficiary  m«y  be  reported  by  ih«  trustee  ca 
behalf  of  the  beneficiary. 

•  *  »         •  • 

12.  By  amending  §  240.16a-9  by 
revising  paragraph  (a)  to  read  as  follows; 

§  240.1 6a-9    Stock  spMls.  stock  «vidends. 
and  pro  lata  rights. 

•  •         •         •         » 

(a}  The  increase  or  decrease  in  the 
number  of  securities  held  as  a  result  of 
a  stock  split  or  stock  dividend  applying 
equally  to  all  securities  of  that  class, 
including  a  stock  dividend  in  which 
equity  securities  of  a  different  issuer  are 
distributed;  and 

•  •        *        •        • 

13.  By  amending  §  240.16b-3  by 
revising  paragraphs  (a).  (cKl).  (cK2MiKB) 
and  (C).  (c)(2l(ii),  (d),  the  introductory 
text  of  paragraph  (e),  paragraph  (eMlKi), 
the  heading  for  paragraph  (f), 
paragraphs  (0(2),  (f)(3)  and  (g),  removing 
paragraph  (a)(2),  and  adding  paragraph 
(h)  before  the  Note  to  read  as  follows: 

§  240.1 6b-3    Employee  benefit  plan 
transactiORS. 

(a)  Phn  Conditioas.  A  transaction  by 
an  officer  or  director  shall  be  exempt  ' 
from  section  16(b)  of  the  Act  if  it  is 
pursuant  to  an  emploj-ee  benefit  plan 
that  satisfies  the  conditions  of  this 
paragraph  and  of  paragraph  (b)  of  this 
section,  if  applicable;  and  the 
transaction  satisfies  one  of  the 
transaction  exemptions  of  paragraphs 
(c),  (d),  (e),  (f),  or  (g)  of  this  section.  The 
plan  shall  set  forth  in  writing  the  means 
or  basis  for  determining  eligibility  to 
participate,  as  it  relates  to  officers  and 
directors,  and  either  the  price  at  which 
the  securities  may  be  offered  and  the 
amount  of  securities  to  be  awarded  or 
the  method  by  which  the  price  and  the 
amount  of  the  award  are  to  be 
determined;  pmvided,  bon-ever,  that 
plans  for  which  paragraph  (b)(3)  of  this 
section  provides  an  exemption  from  the 
shareholder  approval  requirement  of 
paragraph  (b)  of  this  section  need  not 
specify  the  amount  of  securities  to  be 
awarded. 
•        •        •        *        » 

(c)  •   *   • 

(1)  Six  Month  Holding  Period.  The 
equity  security  is  held  for  six  months 
from  the  date  of  grant  or,  in  the  case  of 
a  derivative  security,  at  least  six  months 
elapse  from  the  date  of  acquisition  of 
the  derivative  security  to  the  date  of 
disposition  of  the  derivative  security 


(other  than  upon  exercise  or  conversion] 
or  its  underlying  equity  security, 
provided,  however,  that  compliance 
with  this  partgiaph  (cKD  is  not  required 
with  respect  to  a  disposition  by  a  plan 
participant  that  is  exempted  by  rule 
from  Section  16(b)  of  the  Act.  Dividend 
equivalent  rights  and  stock  acquired 
upon  the  reinvestment  of  dividends. 
other  than  stock  dividends  exempted 
pursuant  to  §  240.16a-9,  shall  be 
deemed  to  have  been  acquired  as  of  the 
date  of  acquisition  of  the  securities  on 
which  such  dividends  or  dividend 
equivalent  rights  were  paid. 
(2)  Ptan  Administration.  •  •   • 

(i)  Disinterested  Administration 

•   •   • 

(B)  Participation  in  a  securities 
acquisition  plan  meeting  the  conditions 
in  paragraph  (d)(1)  of  this  section  shall 
not  disqualiiy  a  director  from  being  a 
disinterested  person; 

(C)  An  election  to  receive  a  director's 
fee  in  either  cash  or  seoirities,  or  partly 
in  cash  and  partly  in  securities,  shall 
not  disqualify  a  director  from  being  a 
disinterested  person;  and 

(ii)  Formula  Awards.  The  grant  or 
award  is  made  pursuant  to  a  plan  that: 

(A)  By  its  terms  pennils  officers  and/ 
or  directors  to  receive  automatic  awards; 
and  either:  states  the  amount  and  price 
of  securities  to  be  awarded  to  designated 
officers  and  directors  or  categories  of 
officers  and  directors,  though  not 
necessarily  to  others  who  may 
participate  in  the  plan,  and  specifies  the 
timing  of  awards  to  officers  and 
directors:  or  sets  forth  a  formula  that 
automatically  determines  the  amount, 
price  and  timing,  using  obfective  criteria 
such  as  earnings  of  the  issuer,  value  of 
the  securities,  years  of  service,  fob 
classification,  and  compensation  levels; 
provided  that 

(B)  Such  terms  are  not  amended 
periodically,  and  in  no  event  more  often 
than  every  six  months,  other  than  to 
comport  with  changes  in  the  Internal 
Revenue  Code,  the  Employee 
Retirement  Income  Security  Act.  or  the 
rules  thereunder. 

(d)  Brood-Based  Phns  and  Intra-Plan 
Transfers.  A  transaction  in  a  thrift,  stock 
purchase  or  similar  securities 
acquisition  plan  shall  be  exempt  from 
Section  16(b)  of  the  Act  if  the  plan 
satisfies  the  conditions  of  paragraph  [a] 
and  paragraph  (b)  of  this  section,  if 
applicable,  and  the  transaction  satisfies 
the  cooditiwis  of  either  paragraph  (d)(1) 
or  (d)(2)  of  this  section. 

(1)  For  any  purchase  transaction 
resulting  from  an  employee  contribution 
and/or  aa  employer  contribution,  other 


than  an  intca-plan  tran&fef.  die 
transaction  is  pursuant  to: 

(i)  A  plan  that  provides  for  broad- 
based  employee  participation,  by  its 
terms  does  not  discriflunato  in  favor  of 
highly  compensated  emplojrees,  and  is 
qualified  pursuant  to  Section  401  or 
Section  423  of  the  hitemal  Revenue 
Code;  or 

(ii)  A  plan  that: 

(A)  Operates  in  conjunction  with  a 
plan  that  satisfies  the  requirements  of 
paragraph  (d){l)(i)  of  this  section;  and 

(B)  Provides  only  the  benefits  or 
contributions  that  would  be  provided 
under  a  tax-qualified  plan  but  for  the 
hmitations  of  Sections  401(a)(17).  415 
and  any  other  applicable  contribution 
limitation  set  forth  in  the  hitemal 
Revenue  Code. 

(2)  For  intra-plan  transfers  between  an 
equity  securities  of  the  issuer  fund  and 
another  fund: 

(i)  The  transaction  is  pursuant  to  an 
election  made  during  a  quarterly  time 
period  specified  in  paragraph  (c)(3)  of 
this  section;  or 

(ii)  The  transaction  results  from  a 
diversification  election  that  satisfies  the 
requirements  of  Section  401(aM2S)  of 
the  Internal  Revenue  Code. 

(e)  Cash  settiements  of  stock 
appreciation  rights.  A  transaction 
involving  the  exercise  and  cancellation 
of  a  stock  appreciation  right  (whether  or 
not  the  transaction  also  involves  the 
related  surrender  and  cancellation  of  a 
stock  option),  and  the  receipt  of  cash  in 
complete  or  partial  settlement  of  that 
right,  shall  be  exempt  from  Section 
16(b)  of  the  Act  if  the  plan  satisfies  the 
conditions  of  paragraph  (a)  and 
paragraph  (b)  <rf  this  secUon.  if 
applicable,  and  the  following  conditions 
are  met: 

(1 )  Information  about  the  issuer,  (i) 
The  issuer  of  the  stock  appreciation 
right  has  filed  all  reports  and  statements 
required  pursuant  to  Section  13(a)  of  the 
Act  for  at  least  a  year  prior  to  the 
transadion  or  such  shorter  time  as  the 
issuer  has  been  subject  to  that  smiion; 
and 
•         »         »         •         « 

(0  Cancellations,  expirations,  arni 
surrenders.  •   •   * 

(2)  The  surrender  or  dehvery  to  the 
issuer,  or  the  withholding  by  the  issuer, 
of  shares  of  its  stock  as  pa^-ment  (or  the 
exercise  of  an  option,  warrant  or  right 
with  r>espoct  to  shares  of  the  same  class; 
and 

(3)  The  surrender  or  delivery  to  the 
issuer,  or  the  withholding  by  the  issuer, 
of  an  equity  security  to  satisfy  the  tax 
withholding  consequences  of  either  the 
receipt  or  vesting  of  the  equity  security 
or  the  exercise  of  a  derivative  serurity 
related  to  the  equity  security. 
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(g)  Distributions  of  plan  securities  or 
cash.  The  following  distributions  are 
exempt  from  Section  16(b)  of  the  Act; 
provided  that  paragraphs  (g)(1)  and 
(g)(2)  of  this  section  shall  be  available 
only  if  the  plan  pureuant  to  which  the 
distribution  is  made  satisGes  the 
conditions  of  paragraph  (a)  and 
paragraph  (b)  of  this  section,  if 
applicable,  and  the  securities  with 
respect  to  which  the  distribution  is 
made  were  acquired  in  a  transaction 
exempt  pursuant  to  §  240.16b-3: 

(1)  A  distribution  of  either  securities 
or  cash,  or  a  combination  of  securities 
and  cash;  or  a  deferral  of  a  distribution 
of  securities  or  cash  in  whole  or  in  part, 
provided  such  distribution  or  deferral  is 
incident  to  death,  retirement,  disability, 
termination  of  employment,  or  a 
diversification  election  permitted  by 
Section  401{a)(28)  of  the  Internal 
Revenue  Code; 

(2)  An  involuntary  distribution  of 
either  securities  or  cash,  including  cash 
in  lieu  of  fractional  shares,  for  the 
purpose  of  satisfying  the  limitations  on 
employee  elective  contributions  and 
employer  matching  contributions 
imposed  by  the  Internal  Revenue  Code; 
and 

(3)  Any  other  distribution  to  a 
participant  of  securities  that  have  been 
held  pursuant  to  any  employee  benefit 
plan  for  the  benefit  of  that  participant. 

(h)  Participant-directed  transactions. 
A  participant-directed  transaction  and 
any  related  employer  matching 
contribution  shall  be  exempt  from 
Section  16(b)  of  the  Act  if  the  plan 
satisfies  the  conditions  of  paragraph  (a) 
and  paragraph  (b)  of  this  section,  if 
applicable,  and  the  transaction  is 
pursuant  to  an  election  made  by  the 
participant  at  least  six  months  in 
advance  of  the  effective  date  of  the 
transaction;  provided  that  such  election 
is  irrevocable  or  may  be  revoked  or 
changed  only  by  means  of  a  subsequent 
election  that  shall  not  take  effect  until 
six  months  elapse  from  the  date  of  such 
subsequent  election. 
***** 

14.  By  amending  §  240.16b-5  by 
revising  the  section  heading, 
redesignating  the  existing  text  as 
paragraph  (a)  and  adding  new  paragraph 
(b)  to  read  as  follows; 

§  240.1 6b-5    Bona  fide  gifts,  inheritance 
and  qualified  domestic  reiations  orders. 

***** 

(b)  The  disposition  of  equity 
securities  pursuant  to  a  qualified 
domestic  relations  order,  as  defined  in 
the  Internal  Revenue  Code  or  Title  I  of 
the  Employee  Retirement  Income 
Security  Act.  or  the  rules  thereunder. 


shall  be  exempt  from  the  operation  of 
section  16(b)  of  the  Act. 

PART  a4&-F0RMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

15.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a.  et  seq..  unless 
otherwise  noted; 


16.  By  amending  Form  3  (referenced 
in  §  249.103)  and  the  General 
Instructions  thereto  by  adding 
paragraph  (b){v)  to  General  Instruction 
5,  by  revising  the  first  sentence  of 
General  Instruction  6,  and  by  revising - 
Item  1  and  adding  Item  7  to  the 
information  preceding  Table  I  to  read  as 
follows: 

Note— The  text  of  Form  3  does  not  and  this 
amendnient  will  not  appear  in  the  Code  of 
Federal  ReguliUions. 

Form  3 — Initial  Statement  of  Beneficial 
Ownership  of  Securities 


General  Instructions 
***** 

5.  Holdings  Required  to  be  Reported 
*        *  I       *        *        * 

(b)  Beneficial  Ownership  Reported 
(Pecuniary  Interest). 
***** 

(v)  Where  more  than  one  person 
beneficially  owns  the  same  equity 
securities,  such  owners  may  file  Form  3 
individually  or  jointly.  Joint  and  group 
filings  may  be  made  by  any  designated 
constituent  beneficial  owmer.  Indicate 
only  the  namo  and  address  of  the 
designated  filer  in  Item  1  of  Form  3  and 
attach  a  listing  of  the  names  and  IRS  or 
social  security  numbers  (or  addresses  in 
lieu  thereof)  of  each  other  reporting 
person  and  number  the  listing  as  part  of 
the  Form  3  report.  Joint  and  group 
filings  must  include  all  required 
information  for  each  beneficial  owner, 
and  such  filings  must  be  signed  by  each 
beneficial  owner,  or  on  behalf  of  such 
owner  by  an  authorized  person.  If  the 
space  provided  for  signatures  is 
insufficient,  attach  a  signature  page  and 
number  it  as  part  of  the  Form  3  report. 
***** 

6.  Additional  Information 

If  the  space  provided  in  the  line  items 
of  this  Form  or  space  provided  for 
additional  comments  is  insufficient, 
attach  another  Form  (or  copy  of  the 
Form)  completed  as  appropriate  (except 
for  the  listing  and  additional  signature 
pages  required  by  General  Instruction 


5(b)(v),  which  may  be  attached  on  8V2 
by  1 1  inch  white  paper).  *  *   * 


1.  Name  and  Address  of  Reporting 
Person* 


(Last)         (First) 

(Street) 
(City)        (State) 


(Middle) 

(Zip) 

* 


7.  Individual  or  Joint/Group  Filing 

(Check  applicable  line) 

Form  filed  by  One  Reporting 

Person 

Form  Filed  by  More  than  One 


Reporting  Person 

*        *        *        *        * 

16.  By  amending  Form  4  (referenced 
in  §  249.104)  and  the  General 
Instructions  thereto  by  revising  the  Note 
following  General  Instruction  4(a)(ii) 
and  adding  paragraph  (b)(v)  to  General 
Instruction  4;  by  revising  the  first 
sentence  of  General  Instruction  6;  by 
revising  General  Instruction  8;  and  by 
revising  Item  1  and  adding  Item  7  to  the 
information  preceding  Table  I  to  read  as 
follows: 

Note — ^The  text  of  Form  4  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  4 — Statement  of  Changes  in 
Beneficial  Ownership  of  Securities 


General  Instructions 


4.  Transactians  and  Holdings  Required 
To  Be  Reported 

***** 

(a)  General  Requirements. 

*****- 

(ii)*   *   * 

Note:  Transactions  reportable  on  Form  5 
may.  at  the  option  of  the  reporting  person,  be 
reported  on  a  Form  4  filed  before  the  due 
date  of  the  Form  5,  and  may  be  aggregated 
to  the  extent  permitted  by  Instruction  4(a)(ii) 
to  Form  5.  Exercises  or  conversions  of 
derivative  securities  and  small  acquisitions  ' 
specified  in  Rule  16a-6(a)  must  be  reported 
on  the  next  required  Form  4  or  Form  5  but 
may  be  reported  voluntarily  on  Form  4  at  an 
earlier  date.  (See  Instruction  8  for  the  code 
for  voluntarily  reported  transactions.) 

(b)  Beneficial  Ownership  Reported 
(Pecuniary  Interest). 

***** 

(v)  Where  more  than  one  beneficial 
owner  of  the  same  equity  securities 
must  report  transactions  on  Form  4, 
such  owTiers  may  file  Form  4 
individually  or  jointly.  Joint  and  group 


*If  the  Form  is  filed  by  more  than  one  Reportinq 
Person,  .<«>e Instruction  5(b)(k). 
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filings  may  be  made  by  any  constituent 
beneficial  owner.- Indicate  only  the 
name  and  address  of  the  designated  filer 
in  Item  1  of  Form  4  and  attach  a  listing 
of  the  names  and  IRS  or  social  security 
numbers  (or  addresses  in  lieu  thereof^  of 
each  other  reporting  person  and  number 
the  listing  as  part  of  the  Form  4  report. 
Joint  and  group  filings  must  include  all 
required  information  for  each  beneficial 
owner,  and  such  filings  must  be  signed 
by  eachi)eneficial  owner,  or  on  behalf 
of  such  owner  by  an  authorized  person. 
If  the  space  provided  for  signatures  is 
insufficient,  attach  a  signature  page  and 
number  it  as  part  of  the  Form  4  report. 
*        *        *        »        « 

6.  Additional  Information 

If  space  provided  in  the  line  items  of 
this  Form  or  space  provided  for 
additional  comments  is  insuffirient, 
attach  another  Form  (or  copy  of  the 
Form)  completed  as  appropriate  (except 
for  the  hsting  and  additional  signature 
pages  required  by  General  Instruction 
4(b){v),  which  may  be  attached  on  8V2 
by  11  inch  white  paper).  *    *    « 
»         »         •         *         » 

8.  Transaction  Codes 

Use  the  codes  listed  below  to  indicate 
in  Table  I,  Column  3  and  Table  II. 
Column  4  the  charactRr  of  the 
transaction  reported.  Use  the  code  that 
most  appropriately  describes  the 
transaction.  If  the  transaction  is  not 
specifically  hsted,  use  transaction  Code 
"J"  and  describe  the  natiu-e  of  the 
transaction  in  the  space  for  explanation 
of  responses.  If  a  transaction  is 
voluntarily  reported  earher  than 
required,  place  "V"  in  the  appropriate 
column  to  so  indicate;  otherwise  the 
column  should  be  left  blank. 

General  Transaction  Codes 

P— Open  market  or  private  purchase  of 
non-derivative  or  derivative 
security 

S — Open  market  or  private  sale  of  non- 
derivative  or  derivative  security 

V — Transaction  voluntarily  reported 
earlier  than  required 

Employee  Benefit  Plan  Transaction 
Codes 

A — Grant  or  award  transaction  pursuant 

to  Rule  16b-3(c) 
M— Exercise  of  in-the-money  or  at-the- 

money  derivative  security  acquired 
pursuant  to  Rule  16b-3  plan 
B — Transaction  in  acquisition  plan 

pursuant  to  Rule  16b-3(d)(l) 
N— Participant-directed  transaction 

pursuant  to  Rule  16l>-3(n(4) 
F — Payment  of  option  exercise  price  or 

tax  liability  by  delivering  or 

withholding  securities  incident  to 


exercise  of  a  derivative  security  or 
vesting  of_a  restricted  security 
issued  in  accordance  with  Rule 
16b-3 

I— Intra-plan  transfer  in  accordance 
with  Rule  16b-3(d)(2)  resulting  in 
acquisition  or  disposition  of  issuer 
securities 

T — Acquisition  or  disposition 

transaction  under  an  employee 
benefit  plan  other  than  pursuant  lo 
Rule  16b-3 

Derivative  Securities  Codes 

C^-Conversion  of  derivative  security 
E— Expiration  of  short  derivative 

position 
H— Expiration  (or  cancellation)  of  long 

derivative  position 
O— Exercise  of  out-of-the-money 

derivative  security 
X— Exercise  of  in-the-money  or  at-the- 

money  derivative  security 

Other  Section  1 61  b)  Exempt 
Transactions  and  Small  Acquisition 
Codes  (Except  for  Employee  Benefit 
Plan  Codes  Above) 

G — Bona  fide  gift 

R — Acquisition  pursuant  to 

reinvestment  of  dividends  or 

interest  (DRIPS) 
VV— Acquisition  or  disposition  by  will 

or  the  laws  of  descent  and 

distribution 
L— Small  acquisition  under  Rule  16a-6 
Q— Transfer  pursuant  to  a  qualified 

domestic  relations  order 
Z — Deposit  into  or  withdrawal  from 

voting  trust 
K— Exempt  change  in  form  of  brneficial 

ownership 

Other  Transaction  Codes 

) — Other  acquisition  or  disposition 

(describe  transaction) 
U— Disposition  pursuant  to  a  tfnder  of 

shares  in  a  change  of  control 

transaction 


1.  Name  and  Address  of  Reporting 
Person* 

(Last)         (First)  (Middle) 

(Street) 

(City)        (State)  (Zip) 

•        •        »        «  » 

7.  Individual  or  Joint/Group  Filing 
(Check  applicable  line) 

Form  filed  by  One  Reporting 

Person 

Form  Filed  bv  More  than  One 


Reporting  Person 


*         » 


1 7.  By  amending  Form  5  (referenced 
in  §  249.105)  and  the  General 


•  If  the  Form  is  fiieii  by  more  t.^iantinc  R'por!,!-y; 
I'crsor..  s-ii'  lr..';iru(.Iion  ^i'ljlv). 


Instructions  thereto  bv  revising  General 
Instructions  4(a)(ii),  4i;a)(iv)  and  adding 
paragraph  (b)(v)  to  General  Instruciion 
4;  by  revising  the  first  sentence  of 
General  Instruction  6;  by  revising 
General  Instruction  8;  and  by  revising 
Item  1  and  adding  Item  7  to  the 
information  preceding  Table  I  to  n-ini  as 
follows: 

Note.— The  text  of  Form  5  does  not  ;..\ii 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Rpgulations. 

Form  5 — Annual  Statement  of 
Beneficial  Ownership  of  Securities 
»         •         .         *         , 

General  Instructions 


4.  Transactions  and  Holdings  Rpqi.'.rod 
To  Be  Reported 

(a)  General  Requirements 
*        •        •        »        » 

(ii)  Report  transactions  and  holdmgs 
in  Rule  16b-3(d)  securities  acquisition 
plans,  acquisitions  and  holdings 
resulting  from  reinvestment  of 
dividends  or  interest  in  transactions  that 
were  exempt  from  Section  16(b) 
pursuant  to  Rule  16b-2  or  16b-3.  and 
acquisitions  of  dividend  equivalent 
rights  in  transactions  exempt  pursti  mt 
to  Rule  16b-3,  as  of  the  most  recent  date 
for  which  the  information  is  reasontbly 
available,  specifying  the  date  of  the 
information.  Also,  report  transactions 
and  holdings  in  such  securities 
acquisition  plans,  acquisitions  and 
holdings  through  such  reinvestment  uf 
dividends  or  interest,  and  acquisitions 
of  such  dividend  equivalent  rights,  for 
the  portion  of  the  prior  fiscal  year  not 
included  on  the  Form  5  for  the  prior 
year,  specifying  the  date  of  the 
information,  or,  alternatively,  this 
information  may  be  included  on  a  Form 
4  or  an  amendment  to  the  Form  5  filed 
promptly.  Such  acquisitions,  but  not 
dispositions,  may  be  presented  on  un 
aggregate  basis  for  the  period  reported. 
If  reported  on  an  aggregate  basis, 
disclose  the  range  of  prices  paid. 
•        »         •         »        « 

(iv)  Except  for  transactions  noteil  in 
lii)  above,  every  transaction  shall  be 
reported  even  though  acquisitions  and 
dispositions  with  respect  to  a  class  of 
securities  are  equal,  or  the  change 
involves  only  the  nature  of  ownership, 
such  as  a  change  from  indirect 
ownership  through  a  trust  or 
corporation  to  direct  ownership  by  tho 
reporting  person.  Report  total  ber-iriri;.! 
ownership  as  of  the  end  of  the  issu.  is 
fiscal  year  for  all  classes  of  securiti.-s,  in 
which  a  tran.saction  was  reported. 


42464  Federal  Register  /  Vol.  59.  Na  158  /  Wednesday,  August  17.  1994  /  Proposed  Rules 


(b)  Beneficial  Ownership  Reported 
(Pecuniary  Interest). 

*  •        •        •        • 

(v)  Where  more  than  one  beneficial 
owner  of  the  same  equity  securities 
must  report  on  Fonn  5.  such  owners 
may  file  Form  5  individually  or  jointly. 
Joint  and  group  filings  may  be  made  by 
any  constituent  beneficial  owner. 
Indicate  only  the  name  and  address  of 
the  designated  filer  in  Item  1  of  Form  5 
and  attach  a  listing  of  the  names  and 
IRS  or  social  seciirity  numbers  [or 
addresses  in  lieu  thereof)  of  each  other 
reporting  person  and  number  the  listing 
as  part  of  the  Form  5  report.  Joint  and 
group  filings  must  include  all  required 
information  for  each  beneficial  owner, 
and  such  filings  must  be  signed  by  each 
beneficial  owner,  or  on  behalf  of  such 
owner  by  an  authorized  person.  If  the 
space  provided  for  signatures  is 
insufficient,  attach  a  signature  page  and 
number  it  as  part  of  the  Form  5  report. 
»        •        *        *        * 

6.  Additional  Information 

If  the  space  provided  in  the  line  items 
of  this  Form  or  space  provided  for 
additional  comments  is  insufficient, 
attach  another  Form  (or  copy  of  the 
Form)  completed  as  appropriate  (except 
for  the  listing  and  additional  signature 
pages  lequired  by  General  Instruction 
4(b)(v),  which  may  be  attached  on  8Vz 
by  11  inch  white  paper).  *  *  * 

*  •        •        •        • 

8.  Transaction  Codes 

Use  the  codes  listed  below  to  indicate 
in  Table  I,  Colimm  3  and  Table  II. 
Column  4  the  character  of  the 
transaction  reported.  Use  the  code  that 
most  appropriately  describes  the 
transaction.  If  the  transaction  is  not 
specifically  listed,  use  transaction  Code 
"I"  and  describe  the  nature  of  the 
transacti<»  in  the  space  for  explanation 
of  responses. 

General  Transaction  Codes 

P — Open  mariiet  or  private  purchase  of 
non-derivative  or  derivative 
security 

S — Open  market  or  private  sale  of  non- 
derivative  or  derivative  security 


Employee  Benefit  Plan  Transaction 
Codes 

A — Grant  or  award  transaction  pursuant 
taRulel6b-3(c) 

M — Exercise  of  in-the-money  or  at-the- 
raoney  derivative  security  acquired 
pursuant  to  Rule  16b-3  plan 

B — Transaction  in  acquisition  plan 
pursuant  to  Rule  16b-3(d)(l) 

N — Participant-directed  transaction 
pursuant  to  Rule  16b-3(f)(4) 

F — Payment  of  option  exercise  price  or 
tape  liability  by  delivering  or 
withholding  securities  incident  to 
exercise  of  a  derivative  security  or 
vesting  of  a  restricted  security 
issued  in  accordance  with  Rule  46b- 
3 

I — Intra-plan  transfer  in  accordance 
with  Rule  16b-3(d)(2)  resulting  in 
acquisition  or  disposition  of  issuer 
securities 

T — Acquisition  or  disposition 

transaction  under  an  employee 
benefit  plan  other  than  pursuant  to 
Rule  16b-3 

Derivative  Securities  Codes 

C — Conversion  of  derivative  security 
E — Expiration  of  short  derivative 

position 
H — Expiration  (or  cancellation)  of  long 

derivative  position 
O — Exercise  of  out-of-the-money 

derivative  security 
X — Exercise  of  in-the-money  or  at-the- 

money  derivative  security 

Other  Section  16(b)  Exempt 
Transactions  and  Small  Acquisition 
Codes  (Except  for  Employee  Benefit 
Plan  Codes  Above) 

C — Bona  fide  gift 

R — Acquisition  pursuant  to 

reinvestment  of  dividends  or 

interest  (DRIPS) 
W— Acquisition  or  disposition  by  will 

or  laws  of  descent  and  distribution 
L — Small  acquisition  under  Rule  16a-6 
Q — TVansfer  pursuant  to  a  qualified 

domestic  relations  order 
Z — Deposit  into  or  withdrawal  from 

voting  trust 
K — Exempt  change  in  form  of  beneficial 

ownership 


Other  Transaction  Codes 

J— Other  acquisition  or  disposition 

(describe  transaction) 
U — Disposition  pursuant  to  a  tender  of 

shares  in  a  change  ofcontrol 

transaction 

Form  3,  4  or  S — Holdings  or 
Transactions  Not  Previously  Reported 

To  indicate  that  a  holding  should 
have  been  reported  previously  on  Form 

3,  place  a  "3"  in  Table  I,  column  3  or 
Table  II.  column  4.  as  appropriate. 
Indicate  in  the  space  provided  for 
explanation  of  responses  the  event 
triggering  the  Form  3  filing  obligation. 
To  indicate  that  a  transaction  should 
have  been  reported  previously  on  Form 

4,  place  a  "4"  next  to  the  transaction 
code  reported  in  Table  I,  column  3  or 
Table  11,  colunm  4  (e.g.  an  open  market 
purchase  of  a  non-derivative  security 
that  should  have  been  reported 
previously  on  Form  4  should  be 
designated  as  "P4").  To  indicate  that  a 
transaction  should  have  been  reported 
on  a  previous  Form  5.  place  a  "5"  in 
Table  I.  column  3  or  Table  11,  column  4. 
as  appropriate.  In  addition,  the 
appropriate  box  on  the  fi'ont  page  of  the 
Form  should  be  checked. 


1.  Name  and  Address  of  Reporting 
Person* 

(Last)        (First)  (Middle), 

(Street) 

(City)        (State)  (Zip) 

•        *        •        •  • 

7.  Individual  or  Joint/Group  Filing 

(Check  applicable  line) 

Form  filed  by  One  Reporting 

Person 

Form  Filed  by  More  than  One 


Reporting  Person 

***** 

Dated:  August  10. 1994. 

By  the  Commission. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  94-20124  Filed  8-16-94:  8:45  am] 

BILUNQ  CODE  8010-01-P 


"If  the  Form  is  filed  by  more  than  one  Reporting 
Person,  sec  Instruction  4(b)(v]. 


Wednesday 
=J  August  17,  1994 
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DEPARTMENT  QF  TRANSPORTATION 

Maritime  Administration 

Voluntary  Intermodal  Sealift 
Agreement 

agency:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice  of  Voluntary  Intermodal 
Sealift  Agreement  (VISA). 

SUMMARY:  The  Maritime  Administration 
(MARAD)  announces  establishment  of 
the  Voluntary  Intermodal  Sealift 
Agreement  (VISA),  pursuant  to  section 
708  of  the  Defense  Production  Act  of 
1950.  as  amended  (50  U.S.C.  App. 
2158).  This  is  a  new  voluntary 
agreement  and  is  issued  in  accordance 
with  the  provisions  of  44  CFR  part  332. 
Tlie  purpose  of  VISA  is  to  make 
intermodal  shipping  services/systems, 
including  ships,  ships'  space, 
intermodal  equipment  and  related 
management  services,  available  to  the 
Department  of  Defense  as  required  to 
support  the  emergency  deployment  and 
sustainment  of  U.S.  "military  forces 
through  cooperation  among  the 
maritime  industry,  the  Department  of 
Transportation  and  the  Department  of 
Defense.  Through  advance  arrangements 
in  joint  planning  it  is  intended  that  the 
participants  will  provide  capacity  to 
support  a  significant  portion  of  surge 
and  sustainment  requirements  in  dry 
cargo  or  intermodal  equipment 
emergencies. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  M.P.  Christensen,  Director, 
OfBce  of  National  Security  Plans,  Room 
Pl-1303,  Maritime  Administration,  400 
Seventh  Street  SW.,  Washington  DC 
20590,  (202) 366-5900,  Fax (202) 488- 
0941. 

SUPPLEMENTARY  INFORMATION:  The 
complete,  draft  text  of  VISA  is 
published  below.  Copies  of  VISA  and 
the  associated  application  form  are 
being  sent,  unsolicited,  to  U.S. -owned 
companies  which  provide  intermodal 
shipping  services/systems.  Copies  also 
are  available  to  the  public  upon  request. 

NOTICE  OF  MEETING:  An  open  meeting  for 
the  purpose  of  developing  the  final  text 
of  VISA  will  convene  at  2  p.m., 
Wednesday.  August  31,  1994.  in  Room 
10234.  Nassif  Building,  U.S.  Department 
of  Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590. 
Representatives  of  the  maritime  and 
intermodal  transportation  industry  and 
interested  members  of  the  public  are 
invited  to  attend.  Telephonic  or 
facsimile  notice  of  intent  to  attend, 
given  to  the  point  of  contact  above,  will 
assure  adequate  seating  and  more 


convenient  access  at  security-controlled 

entrances. 

TEXT  OF  THE  VOLUNTARY  INTERMODAL 

SEALIFT  AGREEMENT:  Standby  Voluntary 

Agreement  under  Public  Law  774.  81st 

Congress,  as  amended;  "Voluntary 

Intermodal  Sealift  Agreement"  (VISA). 

Table  of  Contents 

ABBREVIATIONS 

DEFLMTIONS 

PREFACE 

VOLUNTARY  IS'TERMODAL  SEAUFT 
AGREEMENT 

I.  PURPOSE 

II.  AUTHORITIES 

III.  GENERAL 

A.  Need  for  this  Agreement 

B.  History  of  this  Agreement 

C.  Participation 

D.  Effective  Date  and  Duration  of 
Participation 

E.  Withdrawal  from  this  Agreement 

F.  Standby  Period 

G.  Rule*  and  Regulations 

H.  Modification/ Amendment  of  this 

Agreement 
I.  Administrative  Expenses 
].  Recond  Keeping 

K.  Requisition  of  Ships  of  Non-Participants 
L.  Plan  of  Action 

IV.  ANTITRUST  DEFENSE 

V.  BREACH  OF  CONTRACT  DEFENSE 

VI.  TERMB  AND  CONDITIONS 

A.  Agreement  by  Participant 

B.  Pooling  Resources 

C.  Equitable  Contribution  of  Shipping 
Capacity 

D.  Equitable  Contribution  of  Intermodal 
Equipment 

E.  Enrollment  of  Ships  and  Etn'.ipmcnt 

F.  Compensation 

G.  War  Risk  Insurance 

VII.  INTERMODAL  SEALIFT 
COORDINATING  COMMITTEE 

VIII.  ACTIVATION  OF  THIS  AGREEMENT 

A.  Determination  of  Necessity 

B.  Intermodal  Sealift  Coordinating 
Committee 

C.  The  Representative  of  the  Secretary  of 
Defease 

D.  Ship  and  Space  Chartering 

E.  Leasts  of  Intermodal  Equipment 

F.  Management  Service  Contracts 

G.  Temjination  of  Charters,  Leases  and 
Olhet  Contractual  Aixangements 

IX.  JOINT  PLANNING  IN  THE  STANDBY 

PERIOD 

X.  PLAN  OF  ACTION:  DEVELOPMENT 

MEETING 
XL  APPLICATION  AND  AGREE.MENT 

ABBREVIATIONS 

"USCINGTRANS"— Commander-in-Chief. 

United  States  Transportation  Command 
"DOD" — Department  of  Defense 
"DOT" — Department  of  Transportation 
"FEMA"-^Fedpral  Emergency  Management 

Ageiiry 
"FTC" — Federal  Trade  Commission 
"MARAD" — Maritime  Administration,  DOT 
"MSC — Military  Sealift  Command 
"NDRF"-^National  Defense  Reserve  Fleet 

maintained  by  MARAD 


"RRF" — Ready  Reserve  Force  component  of 

theNDRF 
"SecDeF' — Secretary  of  Defense 
"USTRANSCO.M"— United  States 

Transportation  Command 

DEFINITIONS 

"Administrator" — Maritime  Administrator. 
"Attorney  General" — Attorney  General  of  the 

United  States. 
"Chairman"— Chairman  of  the  FTC 
"Committee" — Intermodal  Sealift 

Coordinating  Committee 
"Controlling  interest" — more  than  a  50 

percent  interest  by  stock  ownership  or 

otherwise. 
"Director" — Director  of  FEMA. 
"Intermodal  equipment" — containers 

(including  flat  racks  and  seasheds), 

chassis,  trailers,  tractors,  lifts,  cranes  and 

other  ancillary  items. 
"Intermodal  shipping  services/systems" — ,• 

includes  ships,  ship's  space,  intermodal 

equipment,,  terminals,  related 

management  services,  and  any  parts  of 

the  foregoing. 
"Management  services" — management 

expertise  and  experience,  intermodal 

tenninal  management,  information 

resources  and  control  and  tracking 

systems. 
"Participant" — a  signatory  party  to  this 

Agreement,  and  otherwise  as  defined  in 

this  Agreement,  III.Q 
"Representative  of  SecDef" — 

USTRANSCOM. 
"Secretary-" — Secretary  of  Transportation. 

Preface 

Pursuant  to  the  authority  contained  in 
section  708  of  the  Defense  Production 
Act  of  1950,  as  amended  (50  U.S.C. 
App.  2158)  (Section  708y,  the 
Administrator,  after  consultation  with 
representatives  of  ocean  carriers 
pro\iding  intermodal  shipping  services/ 
systems  and  with  representatives  of 
companies  which  lease  containers, 
chassis  and  other  intermodal 
equipment,  has  developed  this  standby 
agreement  for  volimtary  contribution  of 
intermodal  shipping  services/systems 
needed  to  meet  national  defense 
requirements. 

USTRANSCOM  procures  commercial 
shipping  capacity  to  meet  normal 
peacetime  requirements  for  ships  and 
intermodal  shipping  seni'ices/systems 
through  arrangements  with  common 
carriers  (including  services  contracts), 
with  contract  carriers  and  by  charter. 
DOD,  through  USTRANSCOM, 
maintains  and  operates  a  fleet  of  ships 
owned  by  or  under  charter  to  the 
Federal  government,  in  sufficient 
numbers  to  meet  those  logistic  needs  of 
the  miUtary  services  which  caiuiot  be 
met  by  commercial  service.  Ships  of  the 
RRF  may  be  selectively  activated  for 
peacetime  military  tests  and  exercises, 
and  to  satisfy  military  surge  operational 
requirements  which  cannot  be  met  by 
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commercial  shipping  in  time  of  war, 
national  emergency,  or  military 
contingency.  Foreign-flag  shipping  may 
be  used  if  no  U.S.-flag  ships  can  meet 
the  operational  requirement.  Through 
advance  arrangements  in  joint  planning 
described  in  IX.  of  this  Agreement,  it  is 
intended  that  Participants  will  provide 
capacity  to  support  a  significant  portion 
of  surge  and  sustainment  requirements 
in  dry  cargo  and  intermodal  equipment 
emergencies. 

hi  time  of  war  or  national  emergency, 
ships  may  be  requisitioned  under 
authority  of  section  902  of  the  Merchant 
Marine  Act,  1936.  as  amended  (46  App 
U.S.C.1242j(SecUon902). 

In  some  military  contingency 
operations,  more  shipping  capacity  and 
related  services  may  be  required  than 
are  available  under  peacetime 
arrangements,  but  general  mobilization 
of  shipping  by  requisition  mav  not  be 
appropriate.  This  Agreement  provides 
for  the  voluntary  contribution  of 
intermodal  shipping  services/systems  in 
such  a  way  as  to  distribute  the  burden 
of  such  contributions  in  proportion  to 
the  capacity  owned  and  controlled  by 
^ch  Participant. 

This  Agreement  will  provide  DOD 
with  access  to  privately-owned 
intermodal  shipping  services/svstems, 
will  provide  door-to-door  intermodal 
capacity,  will  create  a  pool  of  vessels, 
vessel  capacity  and  intermodal 
equipment  needed  in  support  of 
national  defense  activities  and  will 
provide  Participants  a  defense  to  civil 
and  criminal  action  for  violation  of 
antitrust  laws  in  carrying  out  this 
Agreement. 

This  Agreement  establishes  the  t«rms, 
conditions  and  general  procedures 
under  which  each  Participant  agr«ies 
voluntarily  to  make  intermodal  shipping 
services/systems  available  at  the  request 
of  the  Administrator. 

This  Agreement  is  designed  to  create 
close  working  relationships  among  the 
Administrator.  USTRANSCOM  and 
Participants  through  which  military 
needs  and  the  needs  of  the  civil 
economy  can  be  met  by  cooperative 
action.  Participants  are  allowed 
maximum  flexibility  to  adjust 
commercial  operations  by  cooperation, 
rationalization  of  services  and  pooling 
of  vessels,  vessel  capacity  and 
intermodal  equipment.  Provided,  such 
measures  are  approved,  in  advance,  by 
the  Administrator. 

The  shipping  capacity  made  available 
voluntarily  under  this  Agreement  may 
be  supplemented  by  ships  requisitioned, 
under  Section  902,  from  non- 
Participants  in  this  Agreement  and  from 
Participants. 


The  containers  and  chassis  made 
available  voluntarily  under  this 
Agreement  may  be  supplemented  by 
services  and  equipment  accessed  by  the 
Administrator  through  the  provisions  of 
46  CFR  Part  340. 

The  SecDef  will  be  asked  to  concur  in 
this  Agreement  at  the  appropriate  stage. 
SecDef  will  be  asked  to  approve  this 
Agreement  as  a  sealift  readiness 
program  for  the  purpose  of  section  909 
of  the  Merchant  Marine  Act,  1936,  as 
amended  (46  App.  U.S.C.  1248)  (Section 
909).  Withdrawal  from  or  termination  of 
participation  in  fhis  Agreement  does  not 
excuse  a  Participant  from  Section  909  or 
any  other  provision  of  law  if  said 
withdravim  or  terminated  Participant  is 
otherwise  subject  thereto. 

The  Director,  after  consultation  with 
the  Attorney  General  and  the  Chairman. 
has  concurred  in  this  Agreement. 

Voluntary  Intermodal  Sealift 
Agreement 

I.  Purpose 

This  Agreement  establishes 
procedures  for  the  contribution  of 
intermodal  shipping  services/systems  to 
satisfy  DOD  needs.  This  Agreement  will 
change  from  standby  to  active  status 
upon  a  joint  determination  by  the 
Secretary  and  SecDef  that  a  dry  cargo 
shipping  capacity  emergency  or  an 
intermodal  equipment  emergency 
affecting  the  national  defense  exists: 
that  the  defense  requirement  cannot  be 
met  by  voluntary  arrangements  other 
than  this  Agreement:  and  that  the 
requirement  can  be  met  more  efficiently 
by  activating  this  Agreement  than  by 
requisitioning  ships  under  Section  902. 

This  Agreement  includes  all 
intermodal  shipping  services/systems 
and  all  intermodal  ship  types,  including 
container,  partial  container,  container/ 
bulk,  container/roli-on/roli-off.  roll-on/ 
roll-off  and  barge  carrier  (LASH.  SeaBee. 
etc.).  Breakbulk  ships  may  be  enrolled 
in  this  Agreement  at  the  discretion  of 
the  Administrator.  When  consideration 
is  being  given  to  diverting  intemiodal 
shipping  services/systems  from 
commercial  to  defense  use,  an  ocean 
carrier's  entire  contribution  will  be 
considered.  The  object  of  this 
Agreement  is  to  promote  and  facilitate 
the  use  of  entire  intermodal 
transportation  .systems  and  to  maxmiize 
DOD's  use  of  commercial  transportation 
resources  while  at  the  sajne  time 
attempting  to  minimize  disruption  to 
commercial  operations.  The  Agreement 
does,  however,  provide  for  the 
utilization  of  components  of  such 
systems  (e.g.,  particular  ship  types)  as 
necessar)'.  Through  advanced 
arrangements  developed  during 


peacetime  joint  planning  described  in 
section  IX  of  this  Agreement,  it  is 
intended  that  Participants  will  provide 
capability  to  support  a  significant 
portion  of  surge  and  sustainment 
requirements  in  dry  cargo  intermodal 
equipment  emergencies. 

II.  Authorities 

Section  708  of  the  Defense  Production 
Act,  as  amended  (50  U.S.C.  App.  2158)- 
Executive  Order  12919,  59  FR  29525. 
June  7.  1994;  Executive  Order  12148.  3 
CFR  1979  Comp..  p.  412.  as  amended; 
44  CFR  Part  332;  DOT  Order  1900.8;  46 
CFR  Part  340. 

Section  501  of  Executive  Order  12919 
delegated  the  authoritv  of  the  President 
under  Section  708  to  the  Secretary, 
among  others.  By  DOT  Order  1900.8.  the 
Secretary  delegated  to  the  Administrator 
the  authority  under  which  this 
Agreement  is  sponsored. 

in.  General 

A.  Need  for  this  Agreement— \.  The 
Administrator  has  found,  in  accordanti' 
with  Section  708(c)(1),  that  conditions 
exist  which  may  pose  a  direct  threat  to 
the  national  defense  of  the  United  States 
or  its  preparedness  programs  and.  under 
the  provisions  of  Section  708,  has 
certified  to  the  Attorney  General  that  a 
standby  voluntan,-  agreement  for 
utilization  of  intermodal  shipping 
.services/svstems  is  necessarj  for  the 
national  defense. 

2.  The  quantity  of  militar>  dr>'  cargo 
(unit  equipment,  sustaining  supplies 
and  ammunition)  to  be  moved  for 
support  of  a  military  contingency, 
national  emergency,  or  war  in  a  foreign 
area  could  exceed  the  shipping  capacity 
normally  available  for  charter  or  use 
from  the  commercial  sector.  It  is 
desirable  to  avoid  tlie  disruptive  effects 
of  ship  requisition  and  of  intermodal 
equipment  allocation  so  long  as  military 
requirements  can  be  met  by  voluntary 
cooperation  between  the  maritime 
induslr>'  and  the  Federal  government. 
The  Attorney  General,  in  consultation 
with  the  Chairman,  has  issued  a  finding 
that  dry  cargo  capacity  to  meet  national 
defense  requirements  camiot  be 
provided  by  the  industry  through  a 
voluntary  agreement  having  less  anti- 
competitive effects  or  without  a 
voluntary  agreement. 

B.  Histon'  of  this  Agreement— Tim 
concept  of  this  Agreement  originated  in 
discussions  between  MARAD  and  DOU 
officials  on  arrangements  to  promote 
timely  availability  of  ships,  equipment 
and  management  services  needtni  to 
operate  them.  Most  U.S.-flag  shipping 
ctmipanies  operate  ships  as  part  of  an 
integrated  land/ ocean  transportation 
system,  in  times  of  emergencv.  D(3D 
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needs  not  only  vessels  and  intermodal 
equipment,  but  also  the  management 
expertise  to  operate  such  assets  as 
transportation  systems. 

It  is  anticipated  that  the  Merchant 
Marine  Act,  1936,  as  amended  (46  App. 
U.S.C.  1101  et  seq.)  will  be  amended  in 
accordance  with  H.R.  4003  to  provide 
for  operating  agreements  between  vessel 
owners  or  operators  and  the  Secretary. 
This  Agreement  will  constitute  an 
Emergency  Preparedness  Program 
within  the  meaning  of  the  amended 
Title  VI  of  the  Act  proposed  in  H.R. 
4003.  This  Agreement  will  constitute  a 
sealifl  readiness  program  when 
approved  by  the  SecDef  and  will  meet 
all  the  conditions  set  forth  under 
Section  909.  An  ocean  carrier  which  is 
a  Participant  in  this  Agreement  is 
eligible  for  award  of  a  Shipping 
Agreement  or  a  Container  Agreement 
from  MSC  without  enrollment  in  any 
other  program.  An  ocean  carrier  eligible 
to  participate  in  this  Agreement  but 
which  elects  not  to  do  so  is  subject  to 
enrollment  in  the  MSC  Sealift  Readiness 
Program  (SRP)  if  it  (1)  receives 
operating-differential  subsidy  or 
construction-differential  subsidy  or  (2) 
wishes  to  carry  DOD  cargo.  A  carrier. 
while  a  Participant  in  this  Agreement, 
will  be  subject  only  to  the  provisions  of 
this  Agreement  and  not  to  the 
provisions  of  the  SRP. 

C.  Participation — 1.  An  ocean  carrier 
may  become  a  Participant  by  submitting 
an  executed  copy  of  the  form  referenced 
in  XI.  below.  Any  ocean  carrier 
organized  under  the  laws  of  a  State  of 
the  United  States,  or  the  District  of 
Columbia,  may  be  a  Participant. 

2.  A  company  which  owns,  or  has 
obtained  through  lease,  intermodal 
equipment  may  become  a  Participant  by 
submitting  an  executed  copy  of  the  form 
referenced  in  XI.  below.  Such  a 
company  must  be  organized  under  the 
laws  of  a  State  of  the  United  States  or 
the  District  of  Columbia. 

3.  The  term  "Participant"  includes  the 
entity  signing  this  Agreement  and  all 
United  States  subsidiaries  and  affiliates 
of  that  entity  which  own.  operate, 
charter,  or  lease  ships  and  intermodal 
equipment  in  the  regular  course  of  their 
business  and  in  which  the  entity  holds 

a  controlling  interest. 

4.  The  term  "Participant"  also 
includes  the  controlled  non-domestic 
subsidiaries  and  affiliates  of  the  entity 
signing  this  Agreement;  Provided,  that 
the  Administrator  grants  specific 
approval  for  their  inclusion. 

5.  An  entity  having  an  operating 
agreement  with  the  Secretary  shall  Ix;  a 
"Participant." 

6.  An  entity  electing  to  place  itself  in 
a  readiness  program,  such  as  Section 


909  or  Section  1202(c)  of  the  Merchant 
Marine  Act,  1936,  as  amended  (46  App. 
U.S.C.  1282(c)).  shall,  upon  signing  this 
Agreement,  be  a  "Participant." 

7.  Periodically,  a  list  of  Participants 
will  be  published  in  the  Federal 
Register. 

D.  Effective  Date  and  Duration  of 
Participation — Participation  in  this 
Agreement  is  effective  upon  execution 
of  the  application  form  by  both  the 
Participant  and  the  Administrator,  or 
their  designees,  and  remains  in  effect 
until  terminated  by  the  Administrator, 
the  Attorney  General,  or  the  Director,  on 
due  notice  by  letter,  telegram,  or 
publication  in  the  Federal  Register,  or 
until  the  Participant  withdraws. 

E.  Withdrawal  from  this  Agreement — 
A  Participant  may  withdraw  from  this 
Agreement,  subject  to  fulfillment  of 
obligations  incurred  under  this 
Agreement  prior  to  the  date  such 
withdrawal  becomes  effective,  by  giving 
30  days  written  notice  to  the 
Administrator;  Provided  however,  that  a 
Participant  havi^^n  operating 
agreement  with  the  Secretary  will  not 
withdraw  from  this  Agreement  during 
the  period  the  operating  agreement  is  in 
effect.  Withdrawal  from  this  Agreement 
will  not  deprive  a  Participant  of  an 
antitrust  defense  otherwise  available  to 
it  in  aocordance  with  Section  708. 
Withdrawal  by  a  Participant  subject  to 
authorities  referred  to  in  C.6.  above 
merely  revives  direct  application  of 
those  authorities  to  the  Participant  at 
withdrawal. 

F.  Standby  Period — The  "standby 
period"  is  the  interval  between  the 
effective  date  of  the  Administrator's 
acceptance  of  an  application  and  the 
date  of  activation  of  this  Agreement  as 
prescribed  in  VIII.  below.  The 
Administrator's  acceptance  of  an 
application  does  not  have  or  imply  any 
constraint  or  other  effect  on  the 
Participant's  business  operations  during 
the  standby  period. 

G.  Rules  and  Regulations — A 
Participant  acknowledges  and  agrees  to 
abide  by  all  provisions  of  Section  708. 
and  regulations  related  thereto  which 
are  promulgated  by  the  Secretary,  the 
Attorney  General,  the  Chairman  and  the 
Director.  Standards  and  procedures 
pertaioing  to  voluntary  agreements  have 
been  promulgated  in  44  CFR  Part  332. 
Note  is  taken  that  46  CFR  Part  340 
establishes  procedures  for  assigning  the 
priority  for  use  and  the  allocation  of 
shipping  services,  containers  and 
chassis.  The  Administrator  will  inform 
Participants  of  new  and  amended  rules 
and  regulations  as  they  are  issued. 

U.  Modification/ Amendment  of  this 
Agreebient — The  Attorney  General  may 
motlifj'  this  Agreement,  in  writing,  after 


consultation  with  the  Chairman  and  the 
Administrator.  The  Administrator  may 
modify  this  Agreement,  in  writing,  with 
the  concurrence  or  at  the  direction  of 
the  Director  after  consultation  with  the 
Attorney  General  and  the  Chairman. 
Modifications  initiated  by  the 
Administrator  will  be  submitted  to  th»i 
Director  with  the  concurrence  of  the 
representative  of  SecDef.  If  modification 
of  IX.  below  is  proposed,  the 
Administrator  will  also  seek  the 
concurrence  of  USTRANSCOM. 
USTRANSCOM  or  a  Participant  may 
propose  amendments  to  this  Agreement 
at  any  time. 

1.  Administrative  Expenses — 
Administrative  and  out-of-pocket 
expenses  incurred  by  a  Participant 
during  the  standby  period  shall  be  borne 
solely  by  the  Participant.  Such  e.xpnnses 
may  include,  among  other  things, 
traveling  to  meetings,  making  reports  of 
owned,  chartered  and  leased  intermodal 
ships  and  equipment  as  contemplated  in 
VI.E.  below  and  keeping  records  as 
contemplated  in  III.J.  below. 

J.  Record  Keeping— 1.  MARAD  and 
USTRANSCOM  have  primary 
responsibility  for  maintaining  records  in 
accordance  with  44  CFR  Part  332. 

2.  The  Director  of  MARAD's  Office  of 
National  Security  Plans  shall  be  the 
official  custodian  of  records  related  to 
the  carrying  out  of  this  Agreement. 

3.  In  accordance  with  44  CFR 
332.3(d),  a  Participant  shall  maintain  for 
five  (5)  years  all  minutes  of  meetings, 
transcripts,  records,  documents  and 
other  data,  including  any 
communications  with  other  Participants 
or  with  any  other  member  of  the 
industry  or  their  representatives,  relatiul 
to  the  carrying  out  of  this  Agreement. 
Each  Participant  agrees  to  make 
available  to  the  Administrator,  the 
Attorney  General,  the  Director  and  the 
Chairman  for  inspection  and  copying  at 
reasonable  times  and  upon  reasonable 
notice  any  item  that  the  Participant  is 
required  hereby  to  maintain.  Any  record 
maintained  by  MARAD  or 
USTRANSCOM  under  this  subsection 
"shall  be  available  for  public  inspection 
and  copying  unless  exempted  on  the 
grounds  specified  in  5  U.S.C.  552(b)  (1). 
(3)  and  (4)  or  identified  as  privileged 
and  confidential  information  in 
accordance  with  Section  708(e). 

K.  Requisition  of  Ships  of  Non- 
Participants — The  Administrator  may     . 
requisition  ships  of  non-Participants  to 
supplement  capacity  made  available 
under  this  Agreement  .ind  to  balance  tht; 
economic  burden  of  defense  support 
among  ocean  carriers. 

L.  Plan  of  Action — The  Participants, 
under  the  leadership  of  the 
Adinini.strator.  or  the  Administrator's 
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designee,  shall  adopt  one  or  more 
documents  to  implement  this 
Agreement.  Doctunents  to  implement 
this  Agreement  shall  be  styled  "Plan  of 
Action. 
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IV.  Antitrust  Defease 

I       A.  Under  the  provisions  of  Section 
708.  each  Participant  in  this  Agreement 
shall  have  available  as  a  defense  to  any 
civil  or  criminal  action  brought  under 
the  antitrust  laws  (or  any  similar  law  of 
any  State)  with  respect  to  any  action 
taken  to  develop  or  carry  out  this 
Agreement  or  a  Plan  of  Action,  that  such 
act  was  taken  in  the  course  of 
developing  or  carrying  out  this 
Agreement  or  a  Plan  of  Action  and  that 
the  Participant  compHed  with  the 
provisions  of  Section  708  and  any 
regulaUon  thereunder,  and  acted  in 
accordance  with  the  terms  of  this 
Agreement  or  a  Plan  of  Action. 

B.  This  defense  shall  not  be  available 
to  the  Participant  for  any  action 
occurring  after  termination  of  this 
Agreement.  Nor  shall  it  be  available 
upon  the  modification  of  this 
Agreement  with  respect  to  any 
subsequent  action  that  is  beyond  the 
scope  of  the  modified  text  of  this 
Agreement,  except  that  no  such 
modification  shall  be  accomplished  in  a 
way  that  will  deprive  the  Participant  of 
antitrust  defense  for  the  fulfillment  of 
obligations  incurred. 

C.  The  defense  shall  be  available  only 
if  and  to  the  extent  that  the  person 
asserting  it  demonstrates  that  the  action 
was  within  the  scope  of  this  Agreement 
or  a  Plan  of  Action. 

D.  The  person  asserting  the  defense 
bears  the  burden  of  proof. 

E.  The  defense  shall  not  be  available 
if  the  person  against  whom  it  is  as.serted 
shows  that  the  action  was  taken  for  the 
purpose  of  violating  the  antitrust  laws 

F  As  appropriate,  the  Administrator 
will  support  applications  by 
Participants  to  the  Federal  Maritime 
Commission  or  the  hiterstate  Commerce 
Commission  to  exempt  this  Agreement 
and  any  Plan  of  Action  fi-om  the 
operation  of  statutes  administered  by 
either  agency. 

V.  Breach  of  Contract  Defense 

Under  the  provisions  of  Section  708, 
in  any  action  in  any  Federal  or  State 
court  for  breach  of  contract,  there  shall 
be  available  as  a  defense  that  the  alleged 
breach  of  contract  was  caused 
predominantly  by  action  taken  by  a 
Participant  during  an  emergency  to 
carry  out  this  Agreement  or  a  Plan  of 
Action.  Such  defense  shall  not  release 
the  party  asserting  it  from  any  obligation 
under  applicable  law  to  mitigate 
damages  to  the  greatest  extent  possible. 


VI.  Terms  and  Conditions 

A.  Agreement  by  Participant~l  Each 
Partiapant  agrees  to  contribute 
intermodal  shipping  services/systems  in 
accordance  with  this  Agreement  and 
any  Plan  of  Action  applicable  to  the 
Participant  and  at  such  Umes  and  in 
such  amounts  as  the  Administrator  shall 
determine  to  be  necessary  to  meet 
essential  needs  of  DOD  for 
transportation  of  military  supplies  and 
equipment  during  the  period  this 
Agreement  is  activated. 

2.  Participant  agrees  to  provide  all 
necessary  elements  to  operate  the 
intermodal  transportation  services/ 
systems  it  contributes. 

3.  Each  participant  agrees  to  provide, 
on  request,  management  services 
needed  to  operate  the  contributed 
intermodal  transportation  services/ 
systems;  including  inland  container  and 
trailer  and  other  services,  for  the 
movement  to  and  fi-om  ports  of 
equipment  which  is  owned,  operated  or 
controlled  by  a  Participant. 

4.  Whenever  possible,  the  Participant 
which  owns,  operates,  or  controls  a  ship 
or  ship  capacity  contributed  will 
provide  the  intermodal  equipment  and 
management  services  needed  to  utilize 
the  ship  at  full  efficiency.  However, 
upon  the  recommendation  of  the 
Committee  and  at  the  Administrator's 
discretion,  the  ships  and  intermodal 
equipment  of  a  Participant  may  be 
placed  under  the  operational 
management  and  control  of  anoth.'T 
Participant. 

B.  Pooling  Resources— Each 
Participant  agrees  to  make  intermodal 
shipping  ser\'ices/systems  and 
intermodal  equipment  available  to  other 
Participants  when  requested  by  the 
Administrator,  on  the  advice  o'f  the 
Committee.  Such  requests  will  be  made 
in  order  to  meet  the  defense 
requirement,  to  ensure  that  ovi^rall 
contributions  are  made  on  a 
proportionate  basis,  and  to  as.surp  that 
no  Participant  is  unduly  hampered  in 
meeting  the  needs  of  the  c:ivil  economy 
consistent  with  priorities  established  bv 
the  President. 

Participants  may  agr»;e  to  cooperate, 
to  rationalize  services  and  to  pool 
intermodal  assets  in  order  to  meet  the 
defense  requirement,  equalize  the 
burden  of  the  contribution  and  insure 
continued  support  to  the  civil  economy; 
Provided,  however,  that  such  activities  ' 
involving  Participants  in  the  normal 
coarse  of  business  when  this  Agreement 
has  not  been  activated  and  not  to 
facilitate  meeting  requirements  or 
requests  of  the  Administrator  are  not 
covered  by  this  Agreement. 


^  C.  Equitable  ContribuUon  ofShippine 
Capacity-1.  Each  Participant  agreiK  to 
contribute  ships  and  ships  space  under 
tins  Agreement  in  accordance  with 
VIII.B  1  and  2.  below.  The  contribuUon 
Should  be  in  the  proportion  of  its 
"controlled  tonnage"  in  each  shipping 
capacity  category  to  the  total 
"controlled  tonnage"  of  all  Participants 
in  each  such  category.  Because  exact 
proportions  may  not  be  feasible,  and 
because  unique  requirements  for  a 
particular  category  of  ships  or  capacity 
may  anse,  each  Participant  agrees  that 
variations  are  permissible  at  the 
discretion  of  the  Administrator.  Any 
Participant  may  offer  to  increase  its 
contribution. 
2.  "Controlled  tonnage"  consists  of 
a.  Ships  which  are  owned  or 
chartered  in  bv  a  Participant  and 
'documented  under  United  States  law- 
fa.  PLUS  non-U.S.-documented  feeder 
ships,  m  which  a  Participant  or  any  of 
Its  subsidiaries  or  controlled  afTiliates 
has  a  controlling  interest  and  which  are 
operated  as  an  extension  of  U.S.-flae 
line  haul  service; 

c.  PLUS  any  other  non-U.S.-flag  ships 
which  a  Participant  may  offer  to 
designate  as  "controlled  tonnage"  and 
'"^"^'^c  '^u  '^fiministrator  agrees;  and 

d.  LESS  ships  owned  or  controlled  bv 
a  Participant  which  are  chartered, 
leased,  or  contracted  out  to  others  fur 
remaining  periods  of  at  least  six  months 
from  the  effective  date  of  activation  of 
«his  Agreement  and  for  which  there  is 
no  termination  clause  for  war,  national 
emerenncy.  or  military  contingency 

3 .  7  he  la ws  of  the  countrv  of 
d(unmi'nfafion  may  require  the 
appro\  al  of  that  government  before 
ships  on  its  register  can  be  covered  by 
this  Agreement.  The  Participant  agrees 
to  nidke  a  good  faith  effort  to  obtain  the 
required  approval. 
•1  The  categories  of  ships  are: 
a.  Koll-on/ro]l-off(RO/RO)  ships.  RO/ 
RC)  ships  which  do  not  have  installed 
ramps  ^.hould  be  supplied  with  portable 
ramps,  to  the  extent  practicable,  by  the 
Partif  ipaiit. 

I),  r.j'.ibination  container-RO/RO 

.ships. 

c.  Barge  carriers  (LASH.  SeaBee,  etc.) 
The  appropriate  number  of  hghtere 
should  be  supplied  to  operate  the  vessel 
at  full  efficiency. 

d.  Containerships,  both  self-sustaining 
and  non-self-sustaining.  Three 
containers  should  be  provided  per 
container  space. 

e.  Partial  containerships  and 
container  bulk.  Three  containers  should 
be  provided  per  container  space. 

i.  Breakbulk  ships. 
5.  The  contribution  of  each 
Participant  shall  be  calculated  by  the 
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Administrator  as  soon  as  possible  after 
this  Agreement  is  activated.  The 
following  standards  will  be  used  to 
determine  proportionate  contributions 
of  "controlled  tonnage": 

a.  RO/RO  ships — Square  feet  (meters) 
of  cargo  deck  area. 

b.  Combination  container— RO/RO — 
Square  feet  (meters)  and  container 
capacity  (expressed  in  twenty-foot 
equivalent  imits). 

c.  Bar^e  Carrier — Cargo  deadweight 
capacity. 

d.  Partial  containerships  and 
container  bulk — Cargo  deadweight. 

e.  Self-sustaining  containerships — 
Total  below  deck  and  on  deck  container 
capacity  (expressed  in  twenty-foot 
equivalent  units). 

f.  Non-self-sustaining 
containerships — Total  below  deck  and 
on  deck  container  capacity  (expressed 
in  twenty-foot  equivalent  units). 

g.  Breakbulk  ships— Car^o 
deadweight. 

6.  A  ship  on  charter  to  a  Participant 
shall  not  be  subject  to  contribution 
under  this  Agreement  in  the  case  where 
the  period  of  contribution  would  be 
longer  than  the  remaining  term  of  the 
Participant's  charter  or  in  a  case  where 
the  contribution  would  otherwise 
breach  the  terms  of  the  charter  party, 
but  such  tonnage  shall  be  included  in 
the  calculation  of  the  Participant's 
controlled  tonnage. 

7.  The  "controlled  tonnage"  of  each 
Participant  shall  be  divided  into  two 
categories: 

a.  Level  I — Vessels  of  the  Participant 
which  are: 

i.  Subject  to  Title  VI  of  the  Merchant 
Marine  Act.  1936,  as  amended  (46  App. 
U.S.C.  1171  et  seq.)  It  is  anticipated  that 
Title  VI  will  be  amended  in  accordance 
with  H.R.  4003  to  provide  for  operating 
agreements  between  vessel  owners  or 
operators  and  the  Secretary.  Vessels 
covered  by  an  operating  agreement  are 
in  Level  I. 

ii.  Otherwise  required  by  law  to  be 
made  available  to  meet  national  defense 
requirements. 

b.  Level  II — All  other  vessels  of  the 
Participant. 

Level  I  vessels  shall  be  provided 
immediately  in  response  to  the  call  of 
the  Administrator  and  instructions  of 
the  Administrator  are  to  be  observed 
with  the  utmost  dispatch.  Level  I  vessels 
will  be  called  into  service  before  Level 
II  vessels. 

Level  II  vessels  shall  be  provided 
according  to  the  schedule  set  forth  in 
the  call  of  the  Administrator.  Level  II 
vessels  will  be  called  into  service  if  and 
when  Level  I  vessels  actually  provided 
are  not  sufficient  to  meet  the  emergency. 


A  Participant  may  offer  Level  II  vessels 
for  service  as  Level  I  vessels. 

8.  Other  than  the  specific  use  of  ships 
described  in  VI.C.2.b.  (foreign-flag 
feeder  vessels),  it  is  expected  that 
vessels  covered  by  an  operating 
agreement  will  be  utilized  to  the 
maximum  extent  possible  for  line  haul 
service  to  meet  DOD  requirements. 
When  a  specific  ship  covered  by  an 
operating  agreement  is  removed  from 
regular  service  to  meet  DOD 
requirerinents,  a  foreign-flag  ship  may  be 
employed  to  replace  the  ship  taken  from 
regular  service. 

9.  The  Administrator  retains  the  right 
under  law  to  requisition  ships  of 
Participants.  A  Participant's  ships 
which  are  directly  requisitioned  by  the 
United  States  or  which  are  under  other 
U.S.  Government  voluntary 
arrangements  shall  be  credited  against 
the  Participant's  proportionate 
contribution  under  this  Agreement. 
Ships  on  charter  to  DOD  when  this 
Agreement  is  activated  shall  not  be  so 
credited. 

D.  Equitable  Contribution  of 
Intermodal  Equipment — 

1.  "Controlled  intermodal  equipment" 
shall  mean  such  equipment  as  is  needed 
in  the  operation  of  a  Participant's 
intermodal  shipping  system  and  which 
a  Participant  owns  or  leases. 

2.  Outing  the  standby  period,  the 
Administrator  shall  determine  the 
inventory  of  controlled  intermodal 
equipment  as  of  a  specific  date  each 
year. 

3.  When  an  ocean  carrier  Participant 
contributes  containerships  or  partial 
containerships,  or  capacity,  it  will 
provide  containers  in  accordance  with 
VI.C.4.  tbove  and  chassis  as  specified  in 
a  Plan  of  Action. 

4.  Each  Participant  agrees  to 
contribute  intermodal  equipment  as 
provided  in  a  Plan  of  Action,  which 
may  require  contribution  in  the 
proportion  of  its  inventory  of  each  type 
of  equipment  to  the  total  inventory  of 
that  type  held  by  all  Participants; 
Provided,  that,  at  the  discretion  of  the 
Administrator,  on  the  advice  of  the 
Committee,  when  a  Participant 
contributes  specialized  equipment 
which  is  not  available  from  all 
Participants,  its  proportionate  share  of 
common  types  of  equipment  may  be 
adjusted  so  that  its  overall  contribution 
is  in  approximately  the  same  proportion 
to  its  total  available  inventory  as  arc  the 
overall  contributions  of  other 
Participants  to  their  available 
inventories. 

5.  Prior  to  calls  for  contributions  of 
intermodal  equipment,  the 
Administrator,  on  the  advice  of  the 
Committee,  will  determine  the  portion 


and  types  of  equipment  to  be  acquired 
from  the  ship  operating  companies  and 
the  portion  and  types  of  equipment  to 
be  acquired  from  leasing  companies. 

6.  A  Participant  may  contribute 
intermodal  equipment  in  excess  of  its 
proportionate  share  with  the  approval  of 
tlie  Administrator,  after  consultation 
with  the  Committee. 

E.  Enrollment  of  Ships  and 
Equipment — 

1.  The  Administrator  will  maintain  a 
record  of  ships  and  equipment  enrolled 
under  this  Agreement  according  to  a 
Plan  of  Action.  A  schedule  of  ships  and 
equipment  which  are  owned  and  which 
are  controlled  by  an  applicant  and 
which  the  applicant  proposes  for 
enrollment  will  be  attached  to  the  form 
referenced  in  VIII.  below.  Ships  and 
equipment  will  be  enrolled  on  the  date 
this  Agreement  becomes  effective  for  the 
Participant.  Participants  will  notify  the 
Administrator  of  all  changes  to  the 
schedule  semi-annually  on  June  30  and 
December  31- 

2.  The  Administrator  will  make  the 
enrollment  data  available  to 
USTRANSCOM. 

3.  Information  which  a  Participant 
identifies  as  privileged  and  confidential 
shall  be  withheld  from  public  disclosure 
in  accordance  with  Section  708(h)(3) 
and  section  705(e)  of  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2155).  and  44  CFR  Part  332. 

4.  Enrolled  ships  are  required  to 
comply  with  46  CFR  Part  307. 
Establishment  of  Mandatory  Position 
Reporting  System  for  Vessels. 

F.  Compensation — 1.  The 
Administrator  shall,  in  consultation 
with  Participants  and  with  the 
concurrence  of  USTRANSCOM, 
promulgate  a  methodology  for 
determining  rates  of  compensation 
under  this  Agreement.  The  methodology 
will  be  developed  as  a  separate  Plan  of  . 
Action. 

2.  Employing  the  forms,  including 
terms  and  conditions,  found'in  the  Plan 
of  Action  developed  under  this 
Agreement,  and  the  compensation 
determined  in  accordance  with  tfie  rate 
methodology  (VI.F.l  and  implementing 
Plan  of  Action),  the  Administrator  or  his 
designee,  or  USTRANSCOM  or  its 
designee,  shall  execute  charters,  leases 
and  other  contractual  arrangements 
which  implement  this  Agreement  upon 
its  activation. 

G.  War  Risk  Insurance — 

1.  SecDef  will  either  reimburse  for 
additional  commercial  war  risk 
insurance  or  provide  no-premium 
government  war  risk  insurance,  subject 
to  the  provisions  of  Section  1205  of  the 
Merchant  Marine  Act.  1936,  as  amended 
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(46  App.U.S.C.  1285(a))  upon  activation 
of  this  Agreement. 

2.  Each  ship  enrolled  undor  this 
Agreement  shall  be  eligible  for  U.S. 
Government  war  risk  insurance  and  for 
an  interim  insurance  binder  under  the 
provisions  of  46  CFR  Part  308. 
notwithstanding  restrictions  on 
eligibility  set  out  in  Subpart  A  thereof. 

VII.  Intermodal  Sealift  Coordinating 
Committee 

There  shall  be  an  Intermodal  SeaJift 
Coordinating  Committee  comprising  the 
Administrator  or  his  designee. 
USCINCTRANS  or  his  designee  and  a 
representative  from  each  of  the 
.    Participants.  The  functions  of  the 
Committee  are  described  in  VIII  and  IX 
below. 

VIII.  Activation  of  This  Agreement 

A.  Determination  of  Necessitv— This 
Agreement  shaH  be  activated  upon  a 
joint  determination  by  the  Secretary  and 
SecDef  that  a  dry  cargo  shipping 
capacity  emergency  or  an  intermodal 
equipment  emergency  affecting  the 
national  defense  exists,  and  that  the 
defense  requirements  cannot  be  met 
more  effectively  and  timely  without 
activation  of  this  Agreement.  A  dry 
cargo  shipping  capacity  emergency  and 
an  intermodal  equipment  emergency 
will  be  deemed  to  exist  when  dr)-  cargo 
shipping  capacity  and  intermodal 
equipment  required  to  support 
operations  of  U.S.  Forces  outside  the 
continental  United  States  cannot  be 
supplied  through  the  commercial 
market  or  other  voluntary  arrangements. 
The  Administrator  shall  notify  the 
Attorney  General  and  the  Chairman 
when  such  a  determination  is  made. 

B.  Intermodal  Sealift  Coordinating 
Committee — 

1.  The  Administrator  or  his  designee 
shall  chair  the  Committee,  and  will  be 
assisted  by  a  USTRANSCOM  .staff 
member.  Upon  activation  of  this 
Agreement,  the  Administrator  or  his 
designee  shall  convene  a  meeting  of  the 
Committee  for  the  purposes  of  advising 
participants  of  DOD  requirements, 
soliciting  recommendations  regarding 
the  implementation  of  this  Agreement 
in  accordance  with  previous  joint 
planning,  and  identifying  any  special 
circumstances  affecting  participants' 
contributions.  The  Administrator  or  his 
designee  will  administer  this  Agreement 
and  will  apportion  the  contributions  of 
dry  cargo  capacity  and  management 
services  by  the  Participants  to  meet 
DOD  requirements. 

2.  If  any  necessary  Plan  of  Action  has 
not  been  adopted  at  the  time  of 
activation  of  this  Agreement,  the 
Administrator  shall  assure  compleiinn 


of  such  Plan  of  Action  in  order  to  meet 
DOD  requirements. 
3.  The  Committee  Chair  shall: 

a.  Notify  the  .Attorney  General,  the 
Chairman,  the  Director  and  all 
Participants  of  the  time,  place  and 
nature  of  each  meeting  and  of  the 
proposed  agenda  of  each  meeting  to  be 
held  to  implement  this  Agreement; 

b.  Provide  for  publication  in  the 
Federal  Register  of  a  notice  of  the  time, 
place  and  nature  of  each  such  meeting. 
If  a  meeting  is  open,  a  Federal  Register 
notice  will  be  published  reasonably  in 
advance  of  the  meeting.  If  a  meeting  is 
closed,  a  Federal  Register  notice  will  be 
published  within  ten  (10)  davs  after  the 
meeting  and  will  include  the' reasons  for 
closing  the  meeting; 

c.  Establish  the  agenda  for  each 
meeting  and  be  responsible  for 
adherence  to  the  agenda; 

d.  Provide  for  a  full  and  complete 
transcript  or  other  record  of  each 
meeting  and  provide  one  copy  each  of 
transcript  or  other  record  to  the 
Attorney  General,  the  Chairman,  the 
Director,  all  Participants  and  the 
designated  staff  member  of  DOD;  and 

e.  Take  necessary  action  to  protect 
confidentiality  of  data  discussed  with  or 
obtained  from  Participants. 

C.  The  Representative  of  the  Secretary 
of  Defense~V STKANSCOM  is  the 
SecDers  representative  in  the 
implementation  of  this  Agreement. 

D.  Ship  and  Space  Chartering — 
Charters  or  other  agreements  for  ships, 
ship  space  or  intermodal  shipping 
services/systems  will  be  executed,  as 
specified  in  the  relevant  Plan  of  Action. 

E.  Leases  of  Intermodal  Equipment — 
Lease  agreements  for  intermodal 
equipment  will  be  executed,  as 
specified  in  the  relevant  Plan  of  Action. 

F.  Management  Service  Conlracts— 
Management  service  contracts  will  be 
executed,  as  specified  in  the  relevant 
Plan  of  Action. 

G.  Termination  of  Charters.  Leases 
and  Other  Contractual  Arrangements 

1.  USTRANSCOM  will  notify  the 
Administrator  as  far  in  advance  as 
possible  of  the  prospective  termination 
of  charters,  leases,  management  service 
contracts  or  other  contractual 
arrangements  under  this  Agreement. 

2.  If  this  Agreement  is  superseded  by 
the  general  requisitioning  of  ships,  the 
Administrator,  as  a  matter  of  discretion, 
may  replace  charters  made  under  this 
Agreement  with  charters  made  under 
requisition. 

IX.  Joint  Planning  in  the  Standby 
Period 

A.  C/iaj>ma/Js/iip— During  the  standby 
period,  when  engaged  in  the  planning 
described  in  LX.B..  the  Committee  will 


be  co-chaired  by  MARAD  and 
USTRANSCOM. 

B.  Planning — 

1.  During  the  standby  period  th." 
Committee  may  be  convened  to: 

a.  Develop  a  Plan  of  Action  to 
implement  this  Agreement; 

b.  Consider  amendments  to  this 
Agreement  or  a  Plan  of  Action; 

c.  Engage  in  joint  planning  to  me.t 
military  requirements  for  intermodal 
shipping  services/systems; 

a.  Test  readiness  under  this 
Agreement  to  meet  requirements  by 
participating  in  exercises,  including 
military-sponsored  exercises; 

e.  Evaluate  capabihties  under  this 
Agreement  to  meet  requirements:  and 

f.  Discuss  methods  for  improving 
procedures  under  this  Agreement  in 
order  to  meet  requirements. 

2.  Meetings  for  joint  planning  will  be 
convened  annually  during  the  standby 
period,  or  more  frequently  if  the  co- 
Chaimien  so  determine. 

C.  Security  Measures — The 
Administrator,  in  cooperation  with 
USTR-A.NiSCOM  and  with  appropriatt? 
security  measures,  will  provide  for 
sharing  of  wartime  planning 
information  with  Participants,  to  enable 
Participants  to  plan  their  wartime 
commitment. 

X.  Plan  of  Action:  Development  Meeting 

The  Administrator  shall  convene  the 
Committee  within  ninety  days  of  the 
effective  date  of  the  first' Participant  s 
VISA.  The  purpose  shall  be  to  develop 
a  Plan  of  Action  to  implement  this 
Agreement. 

XI.  Application  and  Agreement 

The  Administrator  has  adopted  a  form 
on  which  ir.termodal  ship  operators  and 
intermodal  equipment  leasing 
companies  may  apply  to  become  a 
Participant  in  this  Agreement 
("Application  and  Agreement  to 
Participate  in  the  Voluntar>'  Intermodal 
Sealift  Agreement").  The  f'  -m 
incorporates  by  reference     j  terms  of 
this  Agreement. 

By  order  o''  the  Maritime  Admirislralor 

Date:  August  12,  1994, 
James  E.  Saari, 
Acting  SecKtary.  Maritime  Administration 

United  States  of  America  Department  of 
Transportation  Maritime 
Administration 

Application  and  Agreement  to 
Participate  in  the  Voluntary  Intermodcl 
Sealift  Agreement 

The  applicant  identified  below  hereby 
apphes  to  participate  in  the  Maritime 
A^iministration's  voluntary  agreemert 
entitled  ■'Voluntar\-  Intermodal  Sealiit 
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Agreement."  The  text  of  said  Agreement 

is  published  in Federal  Register 

. ,  19 .  This  Agreement 

is  authorized  under  Section  708  of  the 
Defense  Production  Act  of  1950,  as 
amended  (50  U.S.C.  App.  2158). 
Regulations  governing  this  Agreement 
appear  at  44  CFR  Part  332  and  are 
reflected  at  49  CFR  SubUtle  A. 

The  Applicant  hereby  acknowledges 
and  agrees  to  the  incorporation  by 
reference  into  this  Application  and 
Agreement  of  the  entire  text  of  the 
Voluntary  lAtermodal  Sealift  Agreement 

published  in Federal  Register 

, ,  19 ,  as  though  said 

tt)Xt  were  physically  recited  herein. 

The  Applicant,  as  a  Participant,  agret^s 
to  comply  with  the  provisions  of 


Section  708  of  the  Defense  Production 
Act  of  1950.  as  amended,  the  regulations 
at  44  CFR  Part  332  and  as  reflected  at 
49  CFR  Subtitle  A,  and  the  terms  of  the 
Voluntary  Intermodal  Sealift 
Agreement.  Further,  the  Applicant,  as  a 
Participant,  subject  to  the  request  of  the 
Maritime  Administrator,  hereby  agrees 
to  voluntarily  make  vessels,  intermodal 
equipment  and  management  of 
inteniiodal  transportation  systems 
available  for  u?u  by  the  Department  of 
Defense  and  to  other  Participants  in  this 
Agreement  for  the  piu'pose  of  meet  in  <; 
natioitfil  defense  requiiements. 

AtUfSl; 

(Applicaiit-Q)rj)or.ite  N',iine) 


(CORPORATE  SEAL) 
Eflective  DatR: 


(Seen  tnry) 
(SEAL) 


(Applitaiit-CorporBte  Name) 
By:  


(SiRnatun;) 


(Position  Title) 

INITEn  STATES  OF  AMERICA 

PEl'ARTMENT  OF  TRANSPORTATION 
MARrrLME  ADMINISTRATION 

1U-"  


(MdntiniH  Administrator 
li'R  Doc.  94-30 19fi  Filed  H-lb-94;  8:45  iiml 

BiLLtNG  CODE  4910-81-P 


Wednesday 
August  17,  199^ 


Part  IX 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 


50  CFR  Part  20 

Migratory  Bird  Hunting;  Final  Frameworks 
for  Early-Season  Migratory  Bird  Hunting 
Regulations;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  101S-AA24 

Migratory  Bird  Hunting;  Final 
Frameworks  for  Early-Season 
Migratory  Bird  Hunting  Regulations 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  final 
early-season  frameworks  from  which 
States,  Puerto  Rico,  and  the  Virgin 
Islands  may  select  season  dates,  limits, 
and  other  options  for  the  1994-95 
migratory  bird  hunting  season.  These 
early  seasons  may  open  prior  to  October 
1, 1994.  The  effect  of  this  final  rule  is 
to  facilitate  the  selection  of  hunting 
seasons  by  the  States  and  Territories  to 
further  the  annual  establishment  of  the 
early-season  migratory  bird  hunting 
regulations.  These  selections  will  be 
published  in  the  Federal  Register  as 
amendments  to  §§  20.101  through 
20.107.  and  §  20.109  of  title  50  CFR  part 
20. 

EFFECTIVE  DATE:  This  rule  takes  effect  on 
August  17, 1994. 

ADDRESSES:  Season  selections  from 
States  and  Territories  are  to  be  mailed 
to:  Chief.  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Ser\'ice.  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240.  Comments 
received  areavailable  for  public 
inspection  during  normal  business 
hours  in  room  6.14.  Arlington  Sqiiftrr 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMAT'ON  CONTACT:  Paul 
R.  Schmidt,  Chief.  Office  of  Mipratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service.  Department  of  tlii^ 
Interior,  ms  634— ARLSQ.  NW..  184<1  f ! 
Street,  Washington.  DC  20240.  (70;<] 
358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1994 

On  April  7.  1994,  tlic  SiTviic 
|)iit;lished  for  public  conuiu-nt  ii    (he 
Federal  Register  (.^9  IR  H.7li2)  a 
[jroposal  to  amend  .'lO  (IFK  part  20.  v.iti; 
ciiinment  periods  iinding  )uly  21,  l!t'(4. 
lor  early-season  propnsaUanil  August 
29.  lM'.t4,  for  late-season  iiroposals.  On 
liine  H.  I<t94.  the  Si^rvitc  (juUlishcd  fur 
jiulilic  coniiiicnt  a  sfuoiu!  tin(  iniii'iit  ("I'l 
l'K2!t70())  which  provitici! 
■»iif)pleinental  proposals  toii.niv-  aud 
i.i'f  season  niigratcrv  bird  iuiiiliiii; 
;  i^ulation.s  fiainewciks. 


On  ]xme  23, 1994,  a  public  hearing 
was  heild  in  Washington,  DC,  as 
announced  in  the  April  7  and  June  8 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  for  those  species  and  for  other 
early  seasons. 

On  July  12. 1994,  the  Service 
published  in  the  Federal  Register  (59 
FR  35566)  a  third  document  in  the 
series  of  proposed,  supplemental,  and 
final  rulemaking  documents  which  dealt 
specifically  with  proposed  early-season 
frameworks  for  the  1994-95  season. 
This  rulemaking  is  the  fourth  in  the 
scries,  and  establishes  final  frameworks 
for  early-season  migratory  bird  hunting 
regulations  for  the  1994-95  season. 

Review  of  Public  Comments  and  the 
Service's  Response 

As  of  July  25,  1994,  the  Service  had 
received  30  written  comments;  28  of 
these  specifically  addressed  early- 
season  issues.  The  Service  also  receiveii 
recommendations  from  all  four  Flyway 
Councils.  Early-season  comments  are 
summarized  and  discussed  in  the  order 
used  in  the  April  7  Federal  Register. 
Only  the  numbered  items  pertaining  to 
early  stasons  for  which  comments  were 
receivari  are  included. 

Cieneral 

Written  Cominents:  The  Hiununc 
Society  of  the  United  States 
recomihended  that  all  seasons  open  ;(t 
noon,  mid-week,  to  reduce  the  large 
kills  aswociated  with  the  traditional 
Saturdoy  openings.  They  recommuud 
spec:ial  seasons  be  discontinued  for  the 
same  pur{:)ose.  One  individual  from 
tlalifonua  sut^gestod  that  the  waterfowl 
bag  limits  and  seasons  should  be 
t'BtahiiRlied  on  a  flvway  b,isis.  Two  local 
sjJortsiJiDn's  urganization  from 
Massachusetts  requcstfii  that  shooting 
liimrs  leiiiuin  one-haif  hour  before 
sunrise  to  sunset. 

1 .  DucU 

Tilt-  j:atft;(iri('s  used  to  discuss  i.ssues 
ri'!,it»'(J  to  duck  harvest  nianagemrnt  are 
ts  follftws:  (A)  (reneral  Harvest  Strategy. 
(H)  F'liiuifvvnrk  D.ites,  (C)  Season 
I.i;ii;;th.  (Dj  CMos.-d  .Seasons.  (E)  Ba^ 
[.iniits,  (F-'j  /.ones  «nd  Split  Seasons,  and 
((.)  S|t«'(  la!  Si-asiins/Spf'i  ics 
.Mati.iiji'iaent.  Oiilv  thost;  categories 
I  (lutaiiiint;  suOsi.uiti.il  iim  onmu'ndHtions 
an'  uiuiudi'il  tii'lovv, 

( .'.  Sjii^Kll  .S>'i<.-.(;r(s/S/)C(  it's 

M.:;hi>'  iri'iit 

i   S.-|i!|-!u!)i'r  Tim!  .Seasons 

C.ov.in  il  l(r(  I'lmiu-ndations:  The 
(  liitMJl  Ilyu'Mv  (iniiicil  rr(  t'Uunemli-d 


that  September  teal  season  shooting 
hours  begin  one-half  hour  before  sunrise 
to  sunset  without  further  evaluation  for 
all  non-production  Central  Flyway 
States. 

The  Central  Flyway  Council 
recommended  that  the  Service  review 
the  guidelines  for  establishing  a 
September  teal  season  for  any  new 
requests  for  seasons. 

The  Upper-Region  and  Lower:Region 
Regidations  Committees  of  the 
Mississippi  Fl>'way  Council 
recommended  that  Michigan  be 
permitted  to  hold  an  experimental 
September  teal  season  in  southeastern 
portions  of  the  State. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  requested  that  September  teal 
season  shooting  hours  beginning  one- 
half  hour  before  sunrise  be  made 
operational  and  that  no  further 
evaluation  of  shooting  hours  be 
required. 

Written  Comments:  An  individual 
representing  a  group  of  duck  hunters 
from  Wisconsin  expressed  concern  that 
some  States  with  a  September  teal 
season  are  allowed  shooting  hours  that 
begin  one-half  hour  before  sunrise.  He 
believes  that  hunters  are  unable  to 
identify  ducks  and  that  most  crippling 
loss  otxurs  prior  to  sunrise. 

The  Michigan  Department  of  Natural 
Resources  requested  that  Michigan  be 
allowed  to  conduct  a  teal  season  in 
areas  where  teal  concentrate.  They 
proposed  limiting  the  season  to  no  more 
than  2,000  hunters  and  believed  that 
hunters'  skills  at  idtintifying  waterfowl 
are  better  now  than  tliey  were  during 
initial  evaluations  (jf  teal  seasons  in  thir 
Uino's.  I'our  individuals  from  Michigan 
supported  the  proposed  September  te^jil 
season  for  portions  of  Michigan. 

Scnicf!  lirsponse:  Breeding 
popidation  information  for  19M4  <nid 
harv(!st  and  band-recovery  information 
froiu  the  1993-94  waterfowl  .season 
indicate  that  a  September  teal  season 
can  be  offered  to  nonprodncti«n  -Staliis 
of  the  Central  and  Mississippi  Flyways 
in  1994. 

Diiriiig  their  1993-94  teal  seasons,  thr 
States  of  Colorado,  Kansas,  Niiw 
MiAu  (I,  Oklahoma  and  I'e.xas  in  the 
C. Initial  nyway  and  Alabama,  Louisiana, 
and  Mississi()pi  in  the  Mississfppl 
I'lyway  participated  in  a  study  that 
indicated  that  shooting  hours  lu^ginnini; 
<i:  oiif-hall  hour  before  sn:uis(^  during 
teal  seasons  liav(!  a  negligible  impart  on 
MonttHvct  duck  spec:ies  in  those  .States 
riie  .Ser\  i(  e  belii^ves  the  data  are 
sul'ticieul  to  addr«!ss  its  concern  abou". 
the  potential  harvest  of  noiUarget 
spe(  ies  during  the  iiresui\risc  perio.l. 
.ii:d  v\ill  peruiit  those  States  that 
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participated  in  the  study  to  have 
presunrise  shooting  hours  during  the 
1994  teal  season,  without  further 
evaluation.  Other  States  that  are 
permitted  a  teal  season  (Arkansas, 
Illinois.  Indiana.  Missouri,  and  Ohio), 
but  did  not  participate  in  the  study, 
must  begin  shooting  hours  at  sunrise. 
The  Service  recognizes  the  value  of 
these  September  teal  seasons  in 
providing  additional  hunting 
opportunity  but  remains  concerned 
about  the  potenUal  impacts  of  these 
seasons  on  non-target  species  in  certain 
areas.  The  Service  strategy  regarding  use 
of  teal  seasons  specifies  that  teal  seasons 
can  be  offered  only  to  nonproduction 
States  of  the  Central  and  Mississippi 
Flyways.  Because  Michigan  is 
considered  a  production  State  and  was 
not  part  of  the  original,  comprehensive 
evaluation,  the  Ser\'ice  does  not  support 
the  requests  for  a  teal  season.  Although 
the  definitions  of  production  and 
nonproduction  States  may  need  to  be 
reviewed,  the  Ser\'ice  has  stated  in  the 
August  23, 1993.  Federal  Register  (58 
FR  44577)  that  it  prefers  a  Flyway-wide 
approach  to  assess  whether  expansion 
of  teal  seasons  to  areas  beyond  those 
currently  allowed  is  permissible.  The 
Michigan  n^oT^.,^,]  docs  not  meet  this 
critcuiuii.  'Ihe  Service  also  notes  that 
such  expansions  would  require  a 
rc;evaluation  of  the  entire  teal  sea.son. 
including  an  analysis  of  information 
from  areas  currently  permitted  teal 
seasons  as  well  as  areas  into  whicli  teal 
seasons  might  be  expanded. 

ii.  September  Duck  Seasons 

Council  Reconimendutians:  Thi; 
I'pper-Rogion  and  Lower-Region 
Regulations  Committet^s  of  tlu; 
Mi.ssissippi  Fly  way  Council 
recommended  that  loua  be  prrmillid  to 
hold  c  portion  of  their  regular  duck 
season  in  September  to  inc:rea.se  harvest 
opportunity  on  blue-vviu{<nd  ttNil 

Written  Comments:  Strvcral 
individuals  and  petitions  v\it]i  4M)7 
signatures  requested  niia;  additional 
diiys  of  duck  hunting  in  Wisconsin.  The 
request  notes  that  the  efforts  of  duck 
hiintf^rs,  the  Wisconsiii  Drpartinent  of 
Natural  Resources,  Ducks  Dniiniited, 
■';■..!  '"lii   IS  sportsmen's  orjianization.s 
h.ive  resulted  in  record  levels  of  duck 
[>ruducti(  n.  Theadditiouiii  nine  days  of 
duck  hiii.ting  vvouhi  make  Wiscons'in's 
season  vx\uitl  in  length  to  certain  other 
St.ites  in  the  Missis.sippi  ijyway  that  an: 
P'Tuiilted  a  September  te..i'  'v,m)ii 

Sfvvi'f  f  liesponiyr:  'llu:  Srr\  ix;e 
previou.sly  determined  in  the; 
"Siippl.inental  Fnviroiuntmtal  luipat  I 
Statement:  Issuance  of  Anuiiul 
Hej;ulations  Permitting  liu-  Sport 
liiiiitingof  Migrator^'  IJirds  (.SKI.S  KHl  ' 
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that  the  extension  of  framework  dates 
into  September  for  Iowa's  September 
duck  season  was  a  type  of  special 
season.  The  Service  further 
acknowledges  that  the  1990  assessment 
of  special  September  teal  seasons 
included  data  from  Iowa's  September 
duck  season  segments  during  1979-87. 
As  such,  the  effects  of  Iowa's  special 
seasons  were  taken  into  account  when 
determining  the  appropriateness  of 
September  teal  seasons  as  a  harvest- 
management  tool.  Iowa's  data  also 
suggested  little  impact  on  other  duck 
species  during  this  season.  Therefore, 
the  Service  believes  that  Iowa's 
September  duck  season  segment,  as 
conducted  during  1979-87,  is  consistent 
with  the  Service's  pohcy  regarding  the 
use  of  special  seasons.  Current  status 
information  for  the  blue-winged  teal 
supports  Iowa's  request  for  a  September 
duc;k  season  in  1994.  The  Sen  ice  stated 
in  Si:iS  88  that  special  seasons  should 
be  re-evaluated  periodically  to  assess 
potential  changes  in  impacts  to  the 
waterfowl  resource.  The  Ser\ice  notcis 
that  more  than  a  decade  has  passed 
since  Iowa  conducted  its  evaluation  of 
this  season  and  requests  that  Iowa 
collect  information  documenting  the 
effect  of  this  season  on  other  duck 
specues  in  Iowa. 

Regarding  the  requests  for  additional 
days  of  duck  hunting  in  Wisconsin,  an 
important  consideration  in  the 
establishment  of  hunting  regulatuHss  is 
the  distinction  between  regular  hunting 
.seascms  and  special  seasons.  Regular 
seasons  are  develo^)cd  bv  Flvway/ 
management  unit,  and  the  same  season 
length,  bag  limit,  etc.  are  provided  for 
all  States  in  that  Flyw.iy/management 
unit.  Special  seasons,  however,  usually 
involve  adriititmal  harvest  opportunity 
and  are  fotrustd  an  a  single  species  or 
group  (jf  spt^cirs.  Because  of  this,  the 
use  ot  these  seasons  is  Uniited  to  times 
and  an-as  where  the  species  or  group  is 
siifl'ii  ieiitiy  isolated  to  minimize 
impacts  on  other  species/groups.  This 
liniitatum  increases  the  likciihoi-d  tit  at 
in  some  cases  a  special  season  or  some 
comfhJn.sjttiiiR  iiuTcase  in  other  hnnest 
opportunity  ciiniiot  b*-  availih'.r'  to  all 
States.  The  Septejnl>t;r  teal  season  is  an 
e.vainijjc.  \Visi:i'iisin  is  one  of  nine 
States  in  t!-.,.  Mississippi  and  Cent.-nl 
Fl\i\.i\s  that  ar<<  not  eligiliir  for  this 
special  v^asoc 

3.  Sea  l>u»  ks 

Couiuil  lit'i:(>!!!:iifin!iitiiins:  The 
Atliintit.  Fiywav  (.ouacil  recommeiuln! 
that  th.    "<'<Us,..,  .liK.ksra.son 
frani(!Uuiks  remain  the  s.m  i  as  the 
l'»<n-<|.;  tMiiu.wnrks. 


Written  Comments:  The  Humane 
Society  of  the  United  States  (Humane 
Society)  opposed  this  season  in  the 
Atlantic  Fly-way  because  they  believe 
crippling  and  wanton  waste  occur, 
information  is  insufficient  to  justify  a 
season,  and  available  data  indicate' 
possible  declines  for  certain  sea  duck 
species.  They  beheve  diat  season  length 
and  bag  limits  in  the  AUanlic  Fl\  way 
should  be  reduced  substantially'until 
more  complete  information  on  biology 
and  population  status  is  available.  They 
repeat  their  concern  regarding  seasons 
and  limits  on  sea  ducks  which  are 
deemed  too  hberal.  considering  the 
quality  and  quantity  of  data  on 
population  status  and  trends,  ami 
recommend  reductions  in  those 
regulations.  The  Humane  Society  notes 
that  apparently  the  Pacific  Fl>-way 
Council  has  not  atmpletod  a 
comparable  evaluaUon  of  its  sea  duck 
har\ests  and  believes  such  seasons 
should  be  closed  until  necessary  data 
are  obtained.  Two  local  organizations 
from  Massachusetts  requested  a 
contiruiation  of  the  107-day  sea  duck 
season,  with  a  7-bird  bag  limit  to 
include  scoters. 

Sen-ice  Rrsponse:  The  Servu.e 
continues  to  l>e  concerned  about  the 
status  of  sea  ducks  and  the  potential 
impact  that  increased  hunting  activity 
could  have  on  these  spec;ies.  In 
recognition  of  the  need  for  achlitional 
information  on  these  species,  the 
Service  prepared  a  report  (dated  June. 
H»n.J)  on  sea  duel  and  merganser 
hunting  seasons,  .status,  and  harvests  in 
Alaska  and  the  Pacifu:  Fl\wa\  coastal 
.'•titles.  I  his  dotiunent  was  prep.uvd  for 
Use  by  the  Servic  i-  and  the  Pac  iflt. 
Flvway  Councd  in  evaluati-ig  the  vUcxis 
fif  MMsoiis  on  thusi-  ducks.  There  is  no 
spe.  iai  season  on  sua  ducks  in  tht; 
I'ai  ific  Flyway:  however,  Alaska  iioS  a 
sen  duck  iiiiiit  that  is  additional  to  the 
hmif  on  othei  dm.ks.  In  the  Atlantic 
Fiv.vj.v,  a  riport  wab  rwentlv  completrd 
(dated  April.  1994)  and  distiiliuted. 
descrihuig  the  status  of  sea  due  ks  in  I'l.it 
portion  of  the  continent.  Cooperative 
••ttorts  are  ongoing  to  summaii/.f 
additional  intormatiun  on  .st-a  ducks, 
however  the  .Service  continues  to 
emphasize  the  important.e  of 
c-Ml.|iletin«  the  sr.,  .i.,rk  lIUUUie,.i;..-!il 
plan  lurtiiermore,  the  .S<.'rvu,t; 
cofistders  improvements  in  siirvev 
caiiii.diiu's  for  these  sp»-(  ies  Id  \»- 
e\!,--eiiie|y  ini(H)rtant  for  tuiu.e 
i:   e;  ifjeiiieut  a(  tions  In  1M9J,  the 
Neiv.i.-  nidmed  bag  limits  on  M.oters 
tmiii  7  ti.  4  wiihiii  an  overall  7-t)ird  sea 
du.  k  ii:ii,l.  ri;e  Service  v.ili  coi/tiniie  to 
lei'i.itt.r  thes«;  speete.s  and  notes  that 
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further  harvest  restrictions  may  be 
necessary. 

4.  Canada  Geese 

A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  West  Virginia  be  permitted  to 
initiate  a  3-year  experimental  resident 
Canada  goose  season  during  September 
1-15. 

The  Atlantic  Flyway  Council 
recommended  modifications  to  hunt 
zones  for  September  seasons  on  resident 
Canada  geese  in  Maryland,  North 
Carolina,  Pennsylvania  (Northwestern 
and  Southeastern  Zones),  and  Virginia. 
These  proposed  changes  would  be 
experimental. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  made  the  following 
recommendations  pertaining  to  special 
Canada  goose  seasons: 

In  Indiana,  expand  the  September 
season  hunting  area  to  Statewide  with  a 
September  1-15  framework.  The 
proposed  changes  would  not  be 
experimental. 

In  Michigan,  extend  the  seasons  in  the 
northern  Lower  Peninsula  and  Upper 
Peninsula  for  2  additional  years  and 
expand  the  zone  in  the  Upper  Peninsula 
to  approximately  the  eastern  half  of  the 
Peninsula;  change  the  season  length  in 
the  southern  part  of  the  Lower 
Peninsula  from  10  to  15  days 
(September  1-15)  for  3  years  and 
include  the  southern  portions  of 
Tuscola  and  Huron  Counties.  The 
proposed  changes  would  be 
experimental. 

In  Minnesota,  expand  the  Fergus 
Falls/Alexandria  Zone  and  extend  the 
framework  for  the  10-day  season  to 
September  1-16  for  3  years.  The 
proposed  changes  would  be 
experimental. 

In  Ohio,  expand  the  September- 
season  hunting  area  to  Statewide  with  a 
September  1-15  framework.  The 
proposed  changes  would  not  be 
experimental. 

In  Wisconsin,  enlarge  the  size  of  the 
Southeastern  Wisconsin  Zone  and 
continue  as  a  special  season  with  a 
September  1-13  framework.  The 
proposed  changes  xvould  not  be 
experimental. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  requested  that  the  Service 
closely  monitor  all  Canada  goose 
seasons  and  fully  analyze  data  from 
existing  special  or  experimental  seasons 
before  expanding  seasons  that 
cumulatively  might  increase  harvest  of 
the  Southern  James  Bay  Population. 


Also,  current  special  seasons  should 
adhere  to  present  criteria  designed  by 
the  Service. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  also  requested  that  a  3-year 
experimental,  10-day  September  Canada 
goose  season  be  permitted  in  the  eastern 
portion  of  Tennessee. 

The  Pacific  Flyway  Council 
recommended  that  there  be  no  change 
in  frameworks  in  the  experimental 
goose  zone  in  Oregon  or  in  the 
operational  status  in  Washington.  They 
also  recommended  no  change  in 
frameworks  for  Wyoming. 

Written  Comments:  The  Wisconsin 
Department  of  Natural  Resources 
expressed  concern  that  all  of  their 
special  September  Canada  goose  zone 
would  return  to  experimental  status, 
rather  than  just  the  expanded  portion. 
They  also  indicated  that  they  wish  to 
delay  the  zone  expansion  and  later 
seascMi  dates  until  next  year. 

Service  Response:  The  Service  agrees 
with  the  proposed  changes  to  resident 
Canada  goose  seasons  in  Maryland, 
North  Carolina,  Pennsylvania,  Virginia, 
Indiana,  Michigan,  Minnesota,  Ohio, 
and  Wisconsin  and  the  new  seasons  in 
Tennessee  and  West  Virginia.  All  of 
these  proposed  changes  are  considered 
experimental  and  subject  to  evaluation. 

The  Service  notes  that  all  of  the 
seasons  proposed  in  the  Mississippi 
Flyway,  except  those  for  Michigan, 
Minnesota  and  Tennessee,  were  not 
proposed  as  experimental.  The  Service 
remains  committed  to  population- 
specific  management  of  Canada  geese. 
However,  the  Service  believes  that  the 
contribution  of  different  goose 
populations  to  the  goose  harvest  during 
special  seasons  must  be  determined 
experimentally.  For  this  reason,  the 
Service  has  established  criteria  for 
special  Canada  goose  seasons  (58  FR 
44578-44579),  which  clearly  state  the 
need  for  experimental  evaluation  of  new 
seasons,  including  extensions  of 
geographic  areas  or  times.  Therefore,  the 
Service  agrees  to  the  changes  proposed 
by  the  Mississippi  Flyway  Council,  but 
on  an  experimental  basis  and  provided 
an  approved  evaluation  is  conducted  as 
specified  in  the  existing  criteria. 

B.  Regular  Seasons. 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  the  early-season 
frameworks  provide  for  the  opening  of 
regular  goose  seasons  in  Wisconsin  and 
the  Upper  Peninsula  of  Michigan  as 
early  as  September  24. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 


Council  requested  that  the  Service 
closely  monitor  all  Canada  goose 
seasons  and  fully  analyze  data  frt>m 
existing  special  or  experimental  seasons 
before  expanding  seasons  that 
cumulatively  might  increase  harvest  of 
the  Southern  James  Bay  Population  of 
Canada  geese. 

The  Pacific  Flyway  Coimdl  seeks  a 
limited  resumption  of  cackling  Canada 
goose  hunting  throughout  their  range 
and  recommends  that  the  Service 
provide  an  expedited  review  of  their 
recommended  changes  in  cackling 
Canada  goose  regulations  for  impacts  on 
Aleutian  Canada  geese  under  the 
Section  7  consultation  process. 

Written  Comments:  The  Michigan 
Department  of  Natural  Resources 
believes  that  regular  goose  seasons 
should  be  allowed  to  open  as  early  as 
September  24  in  the  Upper  Peninsula  of 
Michigan.  They  noted  that  significant 
numbers  of  migrant  geese  begin  arriving 
in  the  Upper  Peninsula  during 
Septembier  20-24  in  most  years.  They 
anticipate  that  harvest  in  this  region 
would  remain  small  compared  to  the 
rest  of  the  State.  They  also  believe  that 
nearly  all  Canada  geese  harvested  in  this 
region  are  of  the  giant  subspecies  or  the 
Mississippi  Valley  Population.  Finally, 
they  noted  that  allowing  a  September  24 
opening  would  provide  equitable 
hunting  opportiuiity  compared  to  other 
areas  because  most  geese  leave  this   - 
region  by  early  November. 

The  Association  of  Village  Council 
Presidents,  representing  Native 
American  interests  in  the  Yukon- 
Kuskokwim  Delta  area  of  Alaska, 
supported  modest  liberalizations  of 
white-fronted  goose  seasons  in  Alaska 
and  Washington.  However,  they  did  not 
support  further  liberalizations  in  Oregon 
or  California,  noting  that  liberalizations 
occurred  during  each  of  the  preceding 
years  and  that  it  was  difficult  to 
measure  th&  effects  of  these  incremental 
changes. 

Service  Response:  The  Service 
concurs  with  the  September  24  opening 
of  regular  Canada  goose  seasons  in 
Wisconsin  and  in  Michigan's  Upper 
Peninsula.  The  Service  routinely 
monitors  Canada  goose  seasons  for 
impacts  on  the  Southern  James  Bay 
Population  through  its  harvest  surveys 
and  reviews  of  State  evaluation  reports 
on  special  seasons. 

The  population  index  for  cackling 
Canada  geese  was  164,300  geese  in 
1993,  which  was  10  percent  above  the 
1992  index  and  the  largest  since  this 
special  survey  was  initiated  in  1979. 
The  Service  supports  the  Pacific  Flyway 
Council's  recommendation  for  a 
resumption  of  the  season  on  these  geehr- 
and  frameworks  described  herein  rc'f!<i  , 
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that  change.  Section  7  consultation  is  an 

integral  part  of  the  season-setting 
process. 

The  population  index  for  the  Pacific 
PopulaUon  of  white-fronted  goese  was 
295,000  in  November  1993  and  near  the 
population  objective  of  300.000.  The 
Senice  concurs  with  the  Association  of 
Village  Council  Presidents  for  increased 
limits  on  white-fronted  geese  in  western 
Alaska  and  frameworks,  herein,  reflect 
that  change.  A  decision  regarding 
frameworits  affecting  white-fronted 
goose  harvests  in  Washington.  Oregon, 
and  California,  however,  will  be 
deferred  to  the  late-season  process. 

9.  Sandkill  Cranes 

Council  Recommendations:  The 
Central  and  Pacific  Flyway  Councils 
recommended  no  changes  in  the  Federal 
frameworks  for  the  hunUng  of  sandhill 
cranes  during  the  1994-95  seasons. 

Written  Comments:  The  Texas  Parks 
and  Wildli£B  Department  responded  to 
statOTsents  in  the  April  7. 1994.  Federal 
Register  (59  FR  16765)  which  indicated 
that  there  should  be  no  increase  or  shift 
in  crane  harvest  toward  the  Gulf  Coast 
Subpopulation  of  Mid-Continent 
Sandhill  Cranes  and  especially  the 
greater-sandhill-crane  component.  They 
noted  that  the  Central  Flyway  Council 
did  not  propose  any  framework  changes 
for  ttie  1994-95  seasons  and  asked  for 
clarification  of  the  reasons  for  this 
concern,  especially  since  the  population 
remains  stable.  In  this  r^ard,  they 
sujigested  that  the  Service  provide  a 
harvest  objective,  rationale  and  method 
of  evaluation  of  any  harvest  reduction 
proposed.  Fuithennore,  the  appropriate 
level  of  management  should  be  clearly 
identified,  i.e.  population, 
subpopulation,  or  subspecies  level. 
Although  biologists  working  in  Texas 
support  management  at  the  population 
or  subpopulation  level,  they  indicated 
that  zoning  for  the  hunting  of  cranes 
could  not  be  attempted  until  these 
issues  had  been  resolved. 

Service  Response:  In  1993.  the  Central 
and  Pacific  Flyways  completed  a 
revision  of  the  Cooperative  Management 
Plan  for  the  Mid-Continent  Population 
of  sandhill  cranes.  This  revision 
estabUshed  a  goal  of  a  stable  population 
at  levels  observed  during  the  1982-92 
period  and  removed  the  harvest 
threshold  (25,000)  that  had  been  in 
place  since  1981,  The  Service  beheves 
that  future  management  actions  for  Mid- 
Continent  cranes  should  be  based  on  the 
recognition  of  biologically  discrete 
subpopulations.  which  would 
necessitate  the  development  of  certain 
data  collection  efforts  at  the  subspecies 
level.  In  the  April  9. 1993.  Federal 
Register  (59  FR  16765),  the  Service 


reiterated  its  concern  that  overall 
harvest  levels  should  not  be  increased 
and  that  there  should  be  no  increase  or 
shift  in  harvest  toward  the  Gulf  Coast 
Subpopulation  or  to  the  greater  sandhill 
crane  component.  The  Service  supports 
continuation  of  last  year's  frameworks 
but  remains  extremely  concerned  about 
possible  increases  or  shifts  in  harvest 
toward  the  Gulf  Coast  subpopulation. 
especially  the  greater-sandhill-crane 
component.  The  Service  considers  a 
harvest  threshold  to  be  an  integral 
component  of  the  Cooperative 
Management  Plan  for  the  Mid-Continent 
Population  and  hopes  that  the  newly- 
formed  crane  working  group,  appointed 
by  the  Central  Flyway  Council,  will 
strongly  reconsider  the  need  for  a 
harvest  threshold  in  the  development  of 
a  harvest  strategy  for  this  population. 

11.  Moorhens  &  Galiinules 

Written  Comments:  The  Humane 
Society  of  the  United  States  believes  the 
bag  limits  for  moorhens  are  extremely 
high. 

Sen'ice  Response:  The  Service  is  not 
aware  of  any  information  indicating  that 
the  current  bag  limits  have  had  any 
adverse  impact  on  moorhen 
populaUons.  Since  these  bag  Hmits  have 
been  the  same  for  a  number  of  years,  the 
Service  believes  they  are  appropriate. 

12.  Rails 

Written  Comments:  The  Humane 
Society  of  the  United  States  believes 
that  bag  limits  for  rails  are  extremely 
high  and  that  they  are  not  consistent 
with  wise  use  and  conservation  of  the 
resource. 

Service  Response:  Available 
information  indicates  that  harvest 
pressure  on  rails  is  relatively  Ught  and 
there  is  no  evidence  to  suggest  that  the 
frameworks  provided  herein  are  not 
appropriate. 


divide  the  State  into  2  zones  (East  atid 
West)  for  woodcock  hunting. 

Service  Response:  The  Service  is 
concerned  about  the  gradual  long-term 
declines  in  woodcock  populaUons  in 
both  the  Eastern  and  Central 
management  regions.  Although  habitat 
changes  appear  to  be  the  primary  factor 
m  the  declines,  adjustment  of  harvest 
opportunities  may  be  appropriate  in 
light  of  current  population  trends.  The 
Service  will  work  with  the  Atlantic  and 
Mississippi  Flyway  Councils  to  review 
the  status  of  woodcock  and 
cooperatively  develop  a  harvest- 
management  strategy.  The  Service 
believes  that  zoning  has  the  potential  to 
increase  the  harvest  of  woodcock. 
Therefore,  the  Service  does  not  support 
a  zoned  woodcock  season  at  a  time 
when  woodcock  populations  are 
declining  and  restrictive  harvest 
regulations  are  being  considered  to 
bring  harvest  opportunities  to  levels 
commensurate  with  current 
populations. 

15.  Band-Tailed  Pigeon 

Council  Recommendations:  The 
Pacific  Flj-way  Council  recommended 
no  change  in  the  band-tailed  pigeon 
frameworks  for  the  Pacific  Coast  and 
Four  Comers  populations. 

Senice  Response:  The  Service 
supports  the  continuation  of  seasons  on 
both  the  Coastal  and  Interior 
Populations.  Regarding  the  Coastal 
Population,  the  Service  has  reviewed 
recent  population  status  and  harvest 
information  provided  by  the  States.  This 
information  indicates  that  the  Coastal 
PopulaUon  probably  numbers  between  2 
and  3  miUion  birds  and  that  the  1993 
harvest  did  not  exceed  16,000  band- 
tails.  However,  the  Service  remains 
concerned  about  the  long-term  decline 
of  this  population  and  continues  to 
support  restrictive  harvest  regulations. 
Again  this  year,  all  States  having  band- 
tailed  pigeon  hunting  seasons  must 
require  band-tailed  pigeon  hunters  to 
obtain  mandatory  State  permits  (or 
participate  in  the  nationwide  Migratory- 
Bird  Harvest  Information  Program)  to 
provide  a  sampUng  frame  for  obtaining 
more  precise  estimates  of  band-tailed 
pigeon  harvest.  Those  States  not 
participating  in  the  Migratory  Bird 
Harvest  Information  Program  will  be 
required  to  conduct  a  harvest  survey 
and  provide  the  results  to  the  Service  by 
June  1, 1995. 

14.  Woodcock  16.  Mourning  Doves 

Co'^ncil  Recommendations:  The  Council  Recommendations  The 

Lower-Region  RegulaUons  Committee  of  Central  Flyway  Council  recommended 

the  Mississippi  Flyway  Council  that  Texas  te  allowed  aTil^^tL 

requested  that  Tennessee  be  allowed  to  number  of  segments  fr^^^sl^^^ 


13.  Snipe 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommends  no 
change  in  fi:-ameworks. 

Written  Comments:  The  Humane 
Society  of  the  United  States  believes  the 
bag  limits  for  common  snipe  are 
e.xtremely  high. 

Service  Response:  The  Service 
believes  that  frameworks  provided 
herein  are  appropriate,  considering  the 
relatively  light  harvest  pressure  on 
snipe. 
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the  3  mourning  dove  hunting  zones  now 
offered  to  Texas. 

The  Pacific  Flyway  Council 
recommended  that  there  be  no  change 
in  the  frameworks  for  mourning  doves. 

Service  Response:  The  Service  denies 
the  request  pertaining  to  Texas.  In  the 
August  23, 1993,  Federal  Register  (58 
FR  44581),  the  Service  noted  that  the 
proliferation  of  zones  and  split  seasons 
is  contrary  to  the  preferred  alternative  in 
the  "1988  Supplemental  Environmental 
jmpact  Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)."  In  regard  ta Texas,  the  Service 
noted  that  no  other  States  are  allowed 
to  select  both  3  zones  and  3  splits  for 
any  species;  in  fact,  no  State  other  than 
Texas  is  allowed  to  select  3  zones  for 
doves.  The  Service  also  expressed 
concern  about  the  ability  to  detect  and 
measure  possible  changes  in  harvest 
that  may  result  from  those  additional 
splits. 

Additionally,  the  Service  is  concerned 
about  changes  in  the  schedule  for 
inclusion  of  States  in  the  Harvest 
Information  Program.  It  emphasizes  the 
need  Cor  full  implementation  of  this 
program  to  gain  accurate  harvest 
estimates  for  moiuning  doves  and  other 
migratory  game  birds.  This  information 
is  needed  to  evaluate  chemges  in 
hunting  seasons  such  as  the  proposed 
change  in  Service  policy  governing 
zones  and  sphts  in  Texas. 

17.  While-winged  and  White-tipped 
doves 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  number  of  white- winged  doves 
allowed  in  the  12-bird  aggregate  bag 
limit  during  the  mourning  dove  season 
be  increased  from  2  to  6  in  the  Texas 
Counties  of  Cameron,  Hidalgo,  Starr, 
and  Willacy. 

The  Pacific  Flyway  Council 
recommended  no  change  in  the 
frameworks. 

Service  Response:  The  Service 
approves  the  request  to  increase  the  bag 
limit  in  Texas.  The  whitewing 
population  in  the  four-county  area  of 
South  Texas  has  improved  dramatically 
from  past  years  and  has  apparently 
recovered  from  significant  population 
decreases  due  to  habitat  degradation 
caused  by  drought  and  freezing 
temperatures. 

1  a.  Alaska 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommenciod 
that  Alaska  be  allowed  no  more  than  1 
Canada  goose  in  the  daily  bag  for  Unit 
UE  and  the  western  portions  of  Unit  IH. 
The  Council  ;il.so  reconin;i'ndt?d  tliat  th»; 


Statewide  closure  on  cackling  Canada 
geese  be  removed. 

The  Pacific  Flyway  Council 
recommended  removal  of  restrictive  bag 
limits  for  white-fronted  geese  in  Units 
1-9  and  14-18  in  Alaska.  The  goose 
limit  would  be  6  daily  and  12  in 
possession,  of  which  no  more  than  4 
daily  and  8  in  possession  could  be  any 
combination  of  Canada  or  white-fronted 
geese. 

The  Pacific  Flyway  Council 
recommended  no  change  in  frameworks 
for  tundra  swans. 

Written  Comments:  The  Association 
of  Village  Council  Presidents, 
representing  Native  American  interests 
in  the  Yukon-Kuskokwim  Delta  area  of 
Alaska,  supported  modest 
liberalizations  of  white- fronted  goose 
seasons  in  Alaska  and  Washington. 

The  Humane  Society  of  the  Lfnited 
States  fecommends  that  the  opening 
date  for  all  seasons  in  Alaska  be  delayed 
by  two  weeks  so  that  young  birds  are 
able  to  leave  natal  marshes  before  being 
subjected  to  hunting  pressure. 

Senice  Response:  The  Service 
concurs  with  the  Pacific  Flyway 
Council's  recommendations  for  one 
Canada  goose  in  the  daily  limit  in  those 
areas  in  western  Alaska  previously 
closed  to  protect  cackling  Canada  geese 
and  agrees  with  eliminating  the  state- 
wide closure  on  cackling  Canada  geese. 
The  frameworks  herein  reflect  those 
clTanges, 

The  Service  supports  the  Association 
for  Village  Council  Presidents' 
recommendation  for  increased  limits  on 
white-fronted  geese  in  portions  of 
western  Alaska;  and  frameworks  herein 
reflect  that  change.  A  decision  regarding 
seasons  in  Washington  will  be  deferred 
until  the  late-season  process.  It  is 
important  to  note  that  in  Alaska, 
hunting  pressure  on  migratory  birds  is 
comparatively  light.  Many  northern 
species  will  have  migrated  from  the 
State  before  seasons  open  there  in 
September  and  there  is  no  evidence  to 
indicate  that  regulated  hunting  has 
adversely  impacted  local  populations. 

22.  Falconry 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommends  no 
change  in  frameworks. 

Written  Comments:  The  Minnesota 
Department  of  Natural  Resources 
supported  the  Service  policy  regarding 
exceptions  to  the  3-split  limit. 

St;rvice  Response:  The  Ser\'ice 
appreoiatos  the  support  for  the 
framevi'orks  contained  in  this  document. 

.\EPA  Consideration 

NKPA  considerations  arc  covered  In 
the  pro;^r;unniati(j  doi  uinen!,  "Finiil 


Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18,- 
1988  (53  FR  31341).  Copies  of  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

In  August  1994,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  actfon  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitats.  Hunting 
regulations  are  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species  and  their  habitats. 
The  Service's  biological  opinions 
resulting  from  its  consultation  under 
section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management. 

Regulatory  Flexibility  Act;  Executive 
Order  (E.O.)  12866  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  April  7. 
1994  (59  FR  16762),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq)  and  Executive  Order 
12866.  These  included  preparing  an 
Analysis  of  Regulatory  Effects, 
preparing  a  Small  Entity  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act,  and  publishing  a 
summary  of  the  latter.  This  rule  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  This  rule  does 
not  contain  any  information  collection 
requiring  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3504. 

Authorship 

The  primary'  author  is  Robert  J. 
Blohm,  Office  of  Migratory  Bird 

Management. 

Regulations  Promulgation 

The  rulemaking  process  for  migraton, 
1)1  id  hunting  regulations  must,  by  its 
nature,  ojji'riitcj  uiiiii^r  severe  time 
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constraints.  However,  the  Service  is  of 
the  view  that  every  attempt  should  be 
made  to  give  the  public  the  greatest 
possible  opportunity  to  comment  on  the 
regulations.  Thus,  when  the  proposed 
early-season  rulemaking  was  published 
on  July  13.  the  Service  established  what 
It  believed  was  the  longest  period 
possible  for  pubhc  comment.  In  doing 
this,  the  Service  recognized  that,  at  the 
close  of  the  comment  period,  time 
would  be  of  the  essence.  That  is,  if  there 
were  a  delay  in  the  effective  date  of 
these  regulations  after  this  final 
rulemaking,  the  Service  is  of  the 
opinion  that  the  States  would  have 
insufficient  time  to  select  season  dates 
and  limits;  to  communicate  those 
selections  to  the  Service;  and  to 
establish  and  publicize  the  necessary 
regulations  and  procedures  that 
implement  their  decisions. 

Therefore,  the  Service,  under 
authority  of  the  Migratory  Bird  Treaty 
Act  (July  3. 1918).  as  amended,  (16 
U.S.C.  703-712).  prescribes  final 
frameworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas 
from  which  State  and  Territory 
conservation  agency  officials  may  select 
hunting  season  dates  and  other  options. 
Upon  receipt  of  season  and  option 
selections  from  these  officials,  the 
Service  will  publish  in  the  Federal 
Register  a  final  rulemaking  amending  50 
CFR  part  20  to  reflect  seasons,  limits, 
and  shooting  hours  for  the  contiguous 
United  States,  Alaska,  Hawaii,  Puerto 
Rico,  and  the  Virgin  Islands,  for  the 
1993-94  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  pubhcation. 

List  of  Subjects  in  50  CFR  Part  20 


Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation.  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1993-94  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3.  1918) 
as  amended,  (16  U.S.C.  703-712);  the 
Fish  and  Wildlife  Improvement  Art 
(November  8.  1978),  as  amended.  {l(i 
U.S.C.  742);  and  the  Fish  and  Wildlife 
Act  of  1956  (August  8.  1956).  as 
.inieruied.  (16  U.S.C.  742  ;i— j). 


Dated:  August  8. 1994 
George.  T.  Frampton.  Jr. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Porks 

Final  Regulations  Frameworks  for 
1994-95  Early  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Director  approved  the  following 
proposed  frameworks  which  prescribe 
season  lengths,  bag  limits,  shooting 
hours,  and  outside  dates  within  which 
States  may  select  seasons  for  certain 
migratory  game  birds  between 
September  1,  1994,  and  March  10.  1995. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  bv 
falconry)  Hours:  Unless  otherwise ' 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Area.  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  that  differ  from 
those  published  in  the  August  23,  1993 
Federal  Register  (58  PR  44576)  are 
contained  in  a  later  portion  of  this 
document. 

Special  September  Teal  Season 

Outside  Dates:  Between  September  1 
and  September  30,  an  open  season  on 
all  species  of  teal  may  be  selected  by 
Alabama.  Arkansas,  Colorado  (Central 
Flyway  portion  only).  Illinois,  Indiana. 
Kansas,  Kentucky,  Louisiana, 
Mississippi,  Missouri,  New  Mexico 
(Central  Flyway  portion  only),  Ohio, 
Oklahoma.  Tennessee,  and  Texas  in 
areas  delineated  by  State  regulations 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  9  consecutive 
days,  with  a  daily  bag  limit  of  4  teal. 

Shooting  Hours:  One-half  hour  before 
sunrise  to  sunset,  except  in  Arkansas, 
Illinois.  Indiana,  Missouri,  and  Ohio, 
where  the  hours  are  from  sunrise  to 
sunset. 


Special  September  Duck  Seasons 

Florida:  An  experimental  5- 
consecutive-day  season  may  be  selected 
in  September,  the  daily  bag  limit  may 
not  e.xceed  4  teal  and  wood  ducks  in  ihe 
aggregate. 

Kentucky  and  Tennessee;  In  lieu  of  a 
special  September  teal  season,  an 
experimental  S-consecutive-dav  season 
may  be  selected  in  September.  The  daily 
bag  limit  may  not  exceed  4  te;il  and 
wood  ducks  in  the  aggregatt-.  of  which 
no  mf>re  than  2  may  be  wood  due  ks. 
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Iowa;  Iowa  may  hold  up  to  5  davs  of 
Its  regular  duck  hunting  season  in' 
September.  All  ducks  which  are  legal 
durmg  the  regular  duck  season  may  be 
taken  during  the  September  segment  of 
the  season.  The  September  season 
segment  may  commence  no  eariier  than 
the  Saturday  nearest  September  20 
(September  17. 1994).  with  daily  bag 
and  possession  limits  being  the  same  as 
those  in  effect  during  the  1994  regular 
duck  season.  The  remainder  of  the 
regular  duck  season  may  not  begin 
before  October  15. 

Scoter,  Eider,  and  Oldsquaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates:  Betxveen  September  15 
and  January  20. 

Hunting  Seasons  and  Daily  Bao 
Limits:  Not  to  exceed  107  davs.  v/ith  a 
daily  bag  limit  of  7.  singly  of  in  the 
aggregate  of  the  listed  sea-duck  species, 
of  which  no  more  than  4  mav  be  scoters 

Daily  Bag  Umits  During  the  Rf^gular 
Duck  Season:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flywav,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  ail  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open   ' 
season  for  ducks  and  must  be  included 
in  the  regular  duck  season  dailv  bag  and 
possession  limits. 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine 
New  Hampshire.  Massachusetts,  Rhode 
Island,  Connecticut,  and  New  York;  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey. 
South  Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  Delaware. 
Maryland.  North  Carolina  and  \'irginia; 
end  provided  that  any  such  areas  have 
been  described,  delineated,  and 
designated  as  special  sea-duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respecti\  e  States. 

Special  Early  Canada  Goose  Seasons 

Atlantic  Fl\ivay 

Hunting  Seasons:  Exporinuuital 
Canada  goose  sfsasons  mav  be  .selin  fed 
by  Maryland.  Massachusetts.  New 
li!rsey.  New  York,  North  Carolina. 
Peiinsylvimia.  Virginia,  and  West 
Virginia.  Areas  open  to  the  huntiny  of 
C;ai!a(la  geese  must  be  (iescrilMHi. 
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delineated,  and  designated  as  such  in 
uach  State's  hunting  regulations. 

Outside  Dates:  Between  September  1 
and  September  10,  except  that  the 
closing  date  is  September  15  in 
Maryland.  Massachusetts,  New  Jersey, 
New  York,  southeastern  Pennsylvania, 
Virginia,  .lad  West  Virginia  and 
September  30  in  North  Carolina. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

Mississippi  Flyway 

Hunting  Seasons:  Canada  goose 
seasons  may  be  selected  by  Indiana. 
Michigan,  Minnesota,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin.  Seasons  in 
all  States  except  Wisconsin  are 
experimental.  Areas  open  to  the  hunting 
of  Canada  geese  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Outaidi!  [kites:  September  1-10  in 
Wiscuiuiin  and  in  the  Upper  Peninsula 
and  Northern  Lower  Peninsula  Zones  in 
Michigan;  September  1-1$  in  Indiana, 
Ohio,  and  the  South  Zone  in  Michigan; 
September  1-16  m  Minnesota; 
.September  1-30  in  Tennessee;  and 
October  1  - 1 5  in  Missouri. 

Season  Length:  Not  to  exceed  10  days 
except  in  Indiana,  Ohio,  and  the  South 
Zone  in  Michigan,  where  the  season 
may  extend  for  15  days. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

Pacific  Flyway 

Wyoming  may  select  a  September 
season  on  Canada  geese  subject  to  the 
following  conditions: 

1.  The  season  must  be  concurrent 
with  the  September  portion  of  the 
sandhill  crane  season. 

2.  Hunting  will  be  by  State  permit. 

3.  No  more  than  150  permits,  in  total, 
may  be  issued. 

4.  Each  permittee  may  take  no  more 
than  2  Canada  geese  per  season. 

Oregon,  in  the  Lower  Columbia  River 
Zone,  may  select  a  season  on  Canada 
geese  subi<>'.t  to  the  following 
conditions: 

1.  The  season  length  is  12  days  during 
.September  1-12. 

2.  The  daily  bag  limit  is  3  Canada 
geese. 

Oregon,  in  the  Northwest  Z«me,  may 
select  an  experimental  season  on 
Canada  geese  subjert  to  the  following 
conditions: 

1.  The  season  length  is  12  days  during 
.September  1-12. 

2.  Hunting  will  be  by  State  p«;rnut. 

3.  Each  permittee  may  take  no  more 
than  2  Canada  geese  per  day. 

Washington  may  select  a  season  on 
Canada  geese,  subject  to  the  following 


conditions,  in  the  Lower  Columbia 
River  Zone: 

l.The  season  length  is  12  days  during 
September  1-12. 

2.  The  daily  bag  limit  is  3  Canada 
geese. 

Regular  Goose  Seasons 

Rtgular  goose  seasons  in  Wisconsin 
and  the  Upper  Peninsula  of  Michigan 
may  open  as  early  as  September  24. 
Season  lengths  and  bag  and  possession 
limits  will  be  established  during  the 
latc<season  regulations  process. 

Sandhill  Cranes 

Regular  Seasons  in  the  Central  Flyway: 

Outside  Dates:  Between  September  1 
and  February  28. 

Hunting  Seasons:  Seasons  not  to 
exceed  58  consecutive  days  may  be 
selected  in  designated  portions  of  the 
following  States:  Colorado,  Kansas, 
Montana,  North  Dakota,  South  Dakota, 
and  Wyoming.  Seasons  not  to  exceed  93 
consecutive  days  may  be  selected  in 
designated  portions  of  the  following 
States:  New  Mexico,  Oklahoma,  and 
Texas. 

Dnily  Bag  Limits:  3  sandhill  cranes. 

Parmits:  Each  person  participating  in 
the  regular  sandhill  crane  seasons  must 
have  a  valid  Federal  sandhill  crane 
hunting  permit  in  his  possession  while 
hunting. 

Special  Seasons  in  the  Central  and 
Pacific  Flyways: 

Arizona,  Colorado,  Idaho.  Montana, 
Nevi  Mexico,  Utah,  and  Wyoming  may 
select  seasons  for  hunting  sandhill 
craiies  within  the  range  of  the  Rocky 
Mountain  Population  subject  to  the 
following  conditions: 

Outside  Dates:  Between  September  1 
and  January  31. 

Hunting  Seasons:  The  season  in  any 
State  or  zone  may  not  exceed  30  days. 

Bog  limits.  Not  to  exceed  3  daily  and 
•)  per  season. 

Permits:  Participants  must  have  a 
valid  permit,  issued  by  the  appropriate 
Statp,  in  their  possession  while  hunting. 

Other  provisions:  Numbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  species,  and  other 
provisions  of  seasons  must  be  consistent 
with  the  management  plan  and 
approved  by  the  Central  and  Pacific 
Klyway  Councils.  All  hunts  except  those 
in  Arizona,  New  Mexico,  Utah,  and 
Wyoming  will  be  experimental. 

Common  Moorhens  and  Purple 
Ciallinuies 

(\jtsidc  Dates:  Between  September  1 
and  January  20  in  the  Atlantic, 
Mississippi,  and  Central  Flyways.  States 


in  the  Pacific  F>yway  have  been  allowed 
to  select  their  hunting  seastms  between 
the  outside  dates  for  the  seaacB  on 
ducks;  therefore,  they  aie  krte-season 
frameworks  and  no  frameworks  are 
provided  in  this  document. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  70  days 
in  the  Atlantic,  Mississippi,  and  Central 
Flyways.  Seasons  may  be  split  into  two 
segments.  The  daily  bag  liinit  is  15 
common  moorhens  and  purple  . 
gallinules,  singly  or  in  the  aggr^ate  of 
the  two  species. 

Rails 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 
1  and  January  20  on  clapper,  Itdng,  sora, 
and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
exceed  70  days,  and  may  be  split  into 
two  segments. 

Daily  Bag  Limits:  Clapper  and  King 
Rails  -  In  Rhode  Island,  Ccmnecticut, 
New  Jersey,  Delaware,  and  Maryland, 
10,  singly  or  in  the  aggregate  of  the  two 
species.  In  Texas,  Louisiana, 
Mississippi,  Alabama,  Georgia,  Florida, 
South  Carolina,  North  Carolina,  and 
Virginia,  15,  singly  or  in  the  aggregate 
of  the  two  species. 

Sora  and  Virginia  Rails  -  In  the 
Atlantic,  Mississippi,  and  Central 
Flyways  and  the  Pacific-Flyway 
portions  of  Colorado,  Montana,  New 
Mexico,  and  Wyoming,  25  daily  and  25 
in  possession,  singly  or  in  the  aggregate 
of  the  two  species.  The  season  is  clo.sed 
in  the  remainder  of  the  Pacific  Flyway. 

Common  Snipe 

Outside  Dates:  Between  September  1 
and  F'ebruary  28.  Except,  in 
.Maino.Vermont.  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  and  Virginia,  the 
season  nuist  end  no  later  than  January 
31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  .Seasons  may  not  exceed  107 
days  and  may  be  split  into  two 
segments.  The  daily  bag  limit  is  8  snipe. 

American  Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons, 
between  October  1  and  January  31. 
.States  in  the  Central  and  Mississippi 
Flyways  may  select  hunting  seasons 
between  September  1  and  January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  In  the  Atlantic. Flyway,  seasons 
may  not  exceed  45  days,  with  a  daily 
bag  limit  of  3;  in  the  Central  and 
Mississippi  Flyways,  seasons  may  not 
exceed  65  days,  with  a  daily  bag  limit 
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of  5.  Seasons  may  be  split  into  two 
segments. 

Zoning:  New  Jersey  may  select 
seasons  in  each  of  two  zones.  The 
season  in  each  zone  may  not  exceed  35 
days. 

Band-tailed  Pigeons 

Pacific  Coast  States  (California.  Oregon 
Washington,  and  Nevada) 

Outside  Dates:  Between  September  15 
and  January  1. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  9  consecutive 
days,  with  bag  and  possession  limits  of 
2  and  2  band-tailed  pigeons, 
respectively. 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  by  June  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Program. 

2on/ng;  California  may  select  hunting 
seasons  not  to  exceed  9  consecutive 
days  in  each  of  two  zones.  The  season 
in  the  North  Zone  must  close  by  October 

Four-Corners  States  (Arizona.  Colorado. 
New  Mexico,  and  Utah) 

Outside  Dates:  Between  September  1 
and  November  30. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  30  consecutive 
days,  with  a  daily  bag  limit  of  ,5  hnnd- 
tailed  pigeons. 

Permit  Requirement:  The  approjiriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  bv  June  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Program. 

Zoning:  New  Mexico  may  selot  t 
hunting  seasons  not  to  exceed  20 
consecutive  days  in  each  of  two  zon«;s. 
The  season  in  the  South  Zonr  mav  not 
_()pen  until  October  1. 

Mourning  Doves 

Outside  Dates:  Between  SeptomlH-r  1 
and  January  15,  except  as  otherwise 
provided.  States  may  select  hunting 
s.^a.sons  and  daily  bag  limits  as  follcnvs^ 

Eastern  Management  Unit  (Ml  States  ' 
east  of  the  Mississippi  River,  and 
Louisiana) 

Hunting  Seasons  and  Daily  Baa 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
GO  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  Stales  m'ay 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  niav 
be  split  into  not  more  than  three 


periods.  The  hunting  seasons  in  the 
South  Zones  of  Alabama,  Flcrida, 
Georgia.  Louisiana,  and  Mississippi  may 
commence  no  earlier  than  September 
20.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting 
hours  must  be  uniform  within  specific 
hunting  zones. 

Central  Management  Unit  (Arkansas. 
Colorado.  Iowa,  Kansas.  Minnesota, 
Missouri.  Montana.  Nebraska.  New 
Mexico,  North  Dakota.  Oklahoma. 
South  Dakota.  Texas,  and  Wyoming) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12.  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zonmg  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two  ' 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  Texas  may  select  hunting 
seasons  for  each  of  three  zones  subject 
to  the  following  conditions: 

A.  The  hunting  season  mav  be  split 
into  not  more  than  two  periods,  except 
in  that  portion  of  Texas  in  which  the 
special  white-winged  dove  season  is 
allowed,  where  a  limited  mourning 
dove  season  may  be  held  concurrently 
with  that  special  season  (see  white- 
winged  dove  frameworks). 

B.  A  season  may  be  selected  for  the 
North  and  Central  Zones  between 
September  1  and  January  25;  and  for  the 
South  Zone  between  September  20  and 
January  25. 

C.  Each  zone  may  have  a  daily  bag 
limit  of  12  doves  (15  under  the  ' 
alternative)  in  the  aggregate,  no  more 
than  6  of  which  may  be  white-winged 
doves  and  no  more  than  2  of  which  may 
be  white-tipped  doves,  except  that 

.during  the  special  white-winged  dove 
season,  the  daily  bag  limit  may  not 
exceed  10  white-wingod,  mourning,  and 
white-tipped  doves  in  the  aggregate,  of 
which  no  more  than  5  may  be  mourning 
doves  and  2  may  be  white-tipped  doves. 

D.  Except  as  rioted  above.  n;gulations 
for  bag  and  pos.session  limits,  season 
length,  and  shooting  hours  must  he 
uniform  within  each  hunting  zone. 


Western  Management  Unit  (Arizona. 
California.  Idaho.  Nevada .  Oregon. 
Utah,  and  Washington) 

Hunting  Seasons  and  Daily  Bag 
Limits: 

Idaho.  Nevada,  Oregon,  rtali.  and 
Washington  -  Not  more  than  .'JO 
consecutive  days  with  a  daiiv  b.ig  limit 
of  10  mourning  doves  (in  Nevada,  the 
daily  bag  limit  may  not  excncd  10 
mourning  and  white-winti.vj  cloves  in 
the  aggregate). 

Arizona  and  California  -  Not  more 
than  (iO  days  which  mav  \h-  split 


between  two  periods,  September  1-15 
and  November  l-January  15.  In 
Arizona,  during  the  first  segment  of  the 
season,  the  daily  bag  limit  is  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves.  During  the 
remainder  of  the  season,  the  daily  bag 
hmit  is  restricted  to  10  mourning  doves 
In  California,  the  daily  bag  limit  may 
not  exceed  10  mourning  and  white- 
winged  doves  in  the  aggregate. 

White-Winged  and  White-Tipped  Doves 

Hunting  Seasons  and  Daily  Bac 
Limits:  * 

Except  as  shown  below,  seasons  in 
Arizona.  California,  Florida.  Nevada 
New  Mexico,  and  Texas  must  be 
concurrent  with  mourning  dove 
seasons. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days, 
running  concurrently  with  the  first' 
segment  of  the  mourning  dove  season. 
The  daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  morv  than  6 
may  be  white-winged  doves. 

In  Florida,  the  daily  hag  limit  mnv  not 
exceed  12  mourning  and  white-winged 
doves  (15  under  the  alternative)  in  the 
aggregate,  of  which  no  morv  than  4  may 
be  white-winged  doves. 

In  the  Nevada  Counties  of  Clark  and  • 
Nye.  and  in  the  California  Counfi«>s  of 
Imperial.  Riverside,  and  San 
Bernardino,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the-  aggregate. 

In  New  Mexico,  the  daily  bag  Ihr't 
may  not  exceed  12  mourning  and  white- 
winged  doves  (1 5  under  the  alternative) 
in  the  aggn-gato. 

In  Texas,  the  daily  bag  limit  may  not 
exceed  12  mourning.  white-w.n;:ed.  :in(l 
white-tipped  doves  (15  und«.rt!m 
alternative)  in  the  aggregate,  of  u  hich 
not  more  than  d  may  be  wLile-vviuged 
dovi!s  and  not  more  than  2  mav  bo 
white-tipped  d(»ves. 

In  addition.  Texas  may  also  s«-!.'ct  a 
hunting  season  of  not  more  than  4  days 
for  the  special  white-winged  dww  area 
of  the  South  Zone  between  SejXetnlier  1 
and  September  19.  The  daih  bdg  li.mit 
may  not  exceed  10  white- 
wiiigi-d. mourning,  and  whitt'-{ij-tu>d 
doves  in  tlie  aggregate,  of  ^^hi^^.  no 
more  than  5  may  be  moumi!\g  doves 
and  2  may  be  uhile-tippcd  d,Uvs. 

Alaska 

Outside  Dates:  BeXwvtcv.  Sfp\rmhv.i  I 
and  January  26. 

Hunting  Seasons:  AIhaV-  n\:i\  s.l,;.  t 
107  coiisc-cutive  days  fir  iv-i'.v  I  m.  1. 
sandhill  cranes,  and  cuii:,:ior.  i...ipr  in 
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each  of  five  zones.  The  season  may  be 
split  without  penalty  in  the  Kodiak 
Zone.  The  seasons  in  each  zone  must  be 
conciurent. 

Closures:  The  season  is  closed  on 
Canada  geese  from  Unimak  Pass 
westward  in  the  Aleutian  Island  chain. 
The  hunting  season  is  closed  on 
Aleutian  Canada  geese,  emperor  geese, 
spectacled  eiders,  and  Stellier's  eiders. 

Daily  Bag  and  Possession  limits: 

Ducks — Except  as  noted,  a  basic  daily 
bag  limit  of  5  and  a  possession  limit  of 
15  dud(s.  Daily  beg  and  possession 
limits  in  the  North  Zone  are  8  and  24, 
and  in  the  Gulf  Coast  Zone  they  are  6 
and  18,  respectively.  The  basic  limits 
may  include  no  more  than  2  pintails 
daily  and  6  in  possession,  and  1 
canvasback  daily  and  3  in  possession. 

In  addition  to  the  basic  limit,  there  is 
a  daily  bag  limit  of  15  and  a  possession 
limit  of  30  -coter,  common  and  king 
eiders,  oldsquaw,  harlequin,  and 
common  and  red-breasted  mergansers, 
singly  or  in  the  aggregate  of  these 
species. 

Geese^-A  basic  daily  bag  limit  of  6,  of 
which  not  more  than  4  may  be  greater 
white-fronted  or  Canada  geeso,  singly  or 
in  the  aggregate  of  these  species,  except 
that  the  daily  bag  limit  on  Canada  geese 
in  Game  Management  Units  9E  and  18 
is  1. 

Brant — A  daily  bag  limit  of  2. 

Common  snipe — A  daily  bag  limit  of 

a. 

Sandhill  cranes — A  daily  bag  limit  of 
3. 

Tundra  swans — Open  seasons  for 
tundra  swans  may  be  selected  subject  to 
the  following  conditions: 

1.  No  more  than  300  pwmiils  may  be  issued 
in  GMU  22,  authorizing  ea<  h  permiltw  to 
take  1  tundni  -iwan  per  season. 

2.  Nn  men  .nan  500  permits  may  be  issued 
.  during  the  experimental  season  in  GMU  18. 

No  more  than  1  tundra  swan  may  bt  taken 
per  permit. 

3.  The  seasons  must  be  Donturrenl  with 
other  migratory  bird  seasons. 

4.  The  appmpriatp  .State  agenc  y  mii.~.t  issue 
permits,  obtain  harvest  and  hunter- 
partiripafion  data,  and  report  the  results  of 
this  hunt  to  the  Servia;  by  |ur.p  1  of  the 
following  year. 

Hawaii 

Outside  nntf-s:  B«;fWfi;n  .Spptembttr  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days  (70  under  the  alltirnative)  for 
mourning  doves. 

Bag  IJmits:  Nr)t  to  exceed  15  (12 
under  the  alternative)  mourning  doves. 

Note:  Mournirtg  doves  may  be  taken  tn 
Hawaii  in  ai.cordanre  with  shontinj^  hours 
and  other  regulations  set  by  the  State  of 
Ihiwaii,  anil  .ubjei  t  to  the  apphrable 
provision.s  ot  50  O'K  part  20. 


Puerto  Rico 

Doves  and  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seaswis:  Not  more  than  60 
days. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida,  mourning,  aiKl 
white-winged  doves  in  the  aggregate. 
Not  to  exceed  5  scaly-naped  pigeons. 

Closed  Areas:  There  is  no  open  season 
on  dotes  or  pigeons  in  the  following 
areas:  Municipality  of  Culebra, 
Desecheo  Island,  Mona  Island,  El  Verde 
Closure  Area,  and  Cidra  Municipality 
and  adjacent  areas. 

Ducks,  Coots,  Moorhens,  Gallinules,  and 
Snipe: 

Outside  Dates:  Betiveen  October  1  and 
January  31. 

Hunting  Seasons:  Not  more  than  55 
days  may  be  selected  for  hunting  ducks, 
comnwn  moorhens,  and  common  snipe. 
The  season  may  be  split  into  two 
segmeaits. 

Daily  Bag  Limits: 

Ducks — Not  to  exceed  3. 

Common  moorhens — Not  to  exceed  6. 

Coitinion  snipe — Not  to  exceed  6. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck,  which  are  protected  by  the 
Commonwealth  of  Puerto  Rico,  The 
season  also  is  closed  on  the  purple 
gallinule,  American  coot,  and  Caribbean 
coot. 

Closed  Areas:  There  is  no  open  season 
on  durk-s,  common  moorhens,  and 
common  snipe  in  the  Municipality  of 
Culebra  and  on  Desecheo  Island, 

Virgin  Islands 

Doves  and  Pigeons: 

OuLiide  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  mo.'-'?  than  60 
days  for  Zenaida  doves. 

Doily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves. 

Closed  Seasons:  No  open  season  is 
prtiscribed  for  ground  or  quail  doves,  or 
pigeons  in  the  Virgin  Islands. 

Cloced  Areas:  There  is  no  open  season 
for  migratory  game  birds  on  Ruth  Cay 
(just  south  of  .St.  Croix). 

Local  Names  for  Certain  Birds: 
Zenaida  dove,  also  known  as  mountain 
dove;  bridled  quail-dove,  also  known  as 
Barbary  dove  or  partridge;  Common 
ground-dove,  also  known  as  stone  dove, 
tobacr  o  dove,  rola,  or  tortolita;  scaly- 
naped  pigeon,  also  known  as  red-necked 
or  scaUul  pigeon. 


Ducks: 

Outside  Dates:  Between  December  1 
and  January  31. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days. 

Doj7y  Bag  Limits:  Not  to  exceed  3 
ducks. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whistling  dxidn,  and  masked 
duck. 

Special  Falconry  Regulations 

Falconry  is  a  permitted  means  of 
taking  migratory  game  birds  in  any  State 
meeting  Federal  falconry  standards  in 
50  CFR  21.29(k).  These  States  may 
select  an  extended  season  for  taking 
migratory  game  birds  in  accordance 
Mith  the  following: 

Extended  Seasons:  For  all  hunting 
methods  combined,  the  combined 
length  of  the  extended  season,  regular 
season,  and  any  special  or  experimental 
seasons  shall  not  exceed  107  days  for 
any  species  or  group  of  species  in  a 
geographical  area.  Each  extended  season 
may  be  divided  into  a  maximum  of  3 
segments. 

Framework  Dates:  Seasons  must  fall 
between  September  1  and  March  10. 

Da;7y  Bag  and  Possession  IJmits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  extended  falconry  seasons,  any 
special  or  experimental  seasons,  and 
regular  hunting  seasons  in  all  States, 
including  those  that  do  not  select  an 
e.xtended  falconry  season. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons  and 
hunting  hours,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.29(k).  Regular- 
season  bag  and  possession  limits  do  not 
apply  to  falconry.  The  falconry  bag  limit 
is  not  in  addition  to  gun  limits. 

Area,  Unit,  and  Zone  Descriptions 

Central  Fly  way  portion  of  the 
following  States  consists  of: 

Colorado:  That  area  lying  east  of  the 
Continental  Divide. 

Montana:  That  area  lying  east  of  Hill, 
Chouteau,  Cascade,  Meagher,  and  Park 
Counties. 

New  Mexico:  That  area  lying  east  of 
the  Continental  Divide  but  outside  the 
Jicarilla  Apache  Indian  Reservation. 

Wyoming:  That  area  lying  east  of  the 
Continental  Divide. 

The  remaining  portions  of  these  Static 
are  in  the  Pacific  Flyway. 

Mourning  and  \Vhite>Winged  Doves 

Alabama 
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South  Zone— Baldwin.  Barbour, 

Coffee,  Covington,  Dale.  Escambia. 

Geneva,  Henry.  Houston,  and  Mobile 
Counties. 

North  Zone — Remainder  of  the  State. 
California 

White-winged  Dove  Open  Areas- 
Imperial.  Riverside,  and  San  Bernardino 
Counties. 
Florida 

Northwest  Zone— The  Counties  of 
Bay.  Calhoun.  Escambia,  Franklin, 
Gadsden.  Gulf.  Holmes,  Jackson. 
Liberty.  Okaloosa,  Santa  Rosa,  Walton, 
Washington,  Leon  (except  that  portion 
north  of  U.S.  27  and  east  of  State  Road 
155),  Jefferson  (south  of  U.S.  27,  west  of 
State  Road  59  and  north  of  U.S.  98),  and 
Wakulla  (except  that  portion  south  of 
U.S.  98  and  east  of  the  St.  Marks  River). 
South  Zone — Remainder  of  State. 
Georgia 

Northern  Zone — ^That  portion  of  the 
State  lying  north  of  a  line  running  west 
to  east  along  U.S.  Highway  280  from 
Columbus  to  Wilcox  Countv.  thence 
southward  along  the  western  border  of 
Wilcox  County;  thence  east  along  the 
southern  border  of  Wilcox  County  to  the 
Ocmulgee  River,  thence  north  along  the 
Ocmulgee  River  to  Highway  280,  thence 
oast  along  Highway  280  to  the  Little 
Ocmulgee  River;  thence  southward 
along  the  Little  Ocmulgee  River  to  the 
Ocmulgee  River;  thence  southwesterly 
along  the  Ocmulgee  River  to  the  western 
border  of  the  Jeff  Davis  Countv;  thence 
south  along  the  western  border  of  Jeff 
Davis  County;  thence  east  along  the 
southern  border  of  Jeff  Davis  and 
Appling  Counties;  thence  north  along 
the  eastern  border  of  Appling  County,  to 
the  Altamaha  River;  thence  east  to  the 
eastern  border  of  Tattnall  Countv; 
thence  north  along  the  eastern  border  of 
Tattnall  County;  thence  north  along  the 
vvestem  border  of  Evans  to  Candler 
Coimty;  thence  west  along  the  southern 
border  of  Candler  County  to  the 
Ohoopee  River;  thence  north  along  the 
vvestem  border  of  Candler  Coimty  to 
Bulloch  County;  thence  north  along  the 
vvestem  border  of  Bulloch  County  to 
U.S.  Highway  301;  thence  northeast 
along  U.S.  Highway  301  to  thp  South 
Carolina  line. 

South  Zone — Remainder  of  thw  State. 
Louisiana 

North  Zone— Tliat  portion  of  the  State 
north  of  Interstate  Higluvay  10  from  the 
Texas  State  line  to  Baton  Rouge, 
Interstate  Highway  12  from  Baton  Rouge 
to  Slidell  and  Interstate  Highway  10 
from  Slidell  to  the  Mississippi  State 
line. 

South  Zone — The  remainder  of  the 
State. 
Mississippi 


South  Zon&— The  Counties  of  Forrest, 
George,  Greene,  hancock.  Harrison. 
Jackson.  Lamar,  Marion,  Pearl  River, 
Perry.  Pike,  Stone,  and  Walthall. 

North  Zone — The  remainder  of  the 
State. 

Nevxida 

White-winged  Dove  Open  Areas- 
Clark  and  Nye  Counties. 

Texas 

North  Zone— That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  TX  20; 
west  along  TX  20  to  TX  148;  north  along 
TX.  148  to  I- 10  at  Fort  Hancock;  east 
along  I-IO  to  1-20:  northeast  along  1-20 
to  1-30  at  Fort  Worth;  northeast  along  I- 
30  to  the  Texas- Arkansas  State  line. 

South  Zone— That  portion  of  the  State 
south  and  west  of  a  Hne  beginning  at  the 
International  Bridge  south  of  Del  Rio. 
proceeding  east  on  U.S.  90  to  San 
Antonio;  then  east  on  I-IO  to  Orange, 
Texas. 

Special  White-winged  Dove  Area  in 
the  South  Zone — That  portion  of  the 
State  south  and  west  of  a  hne  beginning 
at  the  International  Bridge  south  of  Del 
Rio.  proceeding  east  on  U.S.  90  to 
Uvalde;  south  on  U.S.  83  to  TX  44;  east 
along  TX  44  to  TX  16  at  Freer;  south 
along  TX  16  to  TX  285  at  HebbronviUe; 
east  along  TX  285  to  FM  1017; 
southwest  along  FM  1017  to  TX  186  at 
Linn;  east  along  TX  186  to  the  Mansfield 
Channel  at  Port  Mansfield;  east  along 
the  Mansfield  Channel  to  the  Gulf  of 
Mexico. 

Area  with  additional  restrictions- 
Cameron,  Hidalgo.  Starr,  and  Willacy 
Counties. 

Central  Zone— That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

Band-Tailed  Pigeons 

California 

North  Zone — Alpine.  Butte.  Del  Norte, 
Glenn,  Humboldt.  Lassen,  Mendocino, 
Modoc.  Plumas.  Shasta,  Sierra, 
Siskiyou.  Tehama,  and  Trinity  Counties. 

South  Zone — The  remainder  of  the 
State. 

New  Mexico 

North  Zone— North  of  a  line  following 
U.S.  60  from  the  Arizona  State  hne  east 
to  1-25  at  Socorro  and  then  south  along 
1-25  from  Socorro  to  the  Texas  State 
line. 

South  Zone— Remainder  of  the  State. 

iVasbington 

Western  Washington— The  State  of 
Washington  excluding  those  portions 
lying  east  of  the  Pacific  Crest  Trail  and 
east  of  the  Big  White  Salmon  River  in 
Klickitat  Qmnty. 


Woodcock 

\'ew  Jersey 

North  Zone— That  portion  of  the  State 
north  of  NJ  70. 

South  Zone— The  remainder  of  the 
State. 

Special  September  Goose  Seasons 

Atlantic  Flyway 

Maryland 

Open  Area— Counties  of  Allegany. 
Anne  Arundel,  Baltimore.  Calvert, ' 
Charles,  Carroll.  Dorchester,  Frederick. 
Garret,  Harford,  Howard.  Montgomery, 
Prince  George's,  St.  Mary's,  Somt^rset', 
Washington,  Wicomico,'and  Worcester. 
Massachusetts 

Western  Zone— That  portion  of  the 
State  west  of  a  line  extending  from  the 
Vermont  line  at  1-91,  south  to  Route  9, 
west  on  Route  9  to  Route  10,  south  on 
Route  10  to  Route  202,  south  on  Route 
202  to  the  Connecticut  line. 
\'ew  Jersey 

Open  Area— That  portion  of  New 
Jersey  v\'ithin  a  continuous  line  that 
runs  east  along  the  New  York  State 
boundary  line  to  the  Hudson  River;  then 
south  along  the  New  York  State 
boundary  to  its  intersection  with  Route 
440  at  Perth  Amboy;  then  west  on  Route 
440  to  its  intersection  with  the  Garden 
State  Parkway;  then  south  on  the 
Parkway  to  its  intersection  with  Route 
70;  then  west  on  Route  70  to  its 
intersection  with  Route  206;  then  south 
on  Route  206  to  its  intersection  with 
Route  54;  then  south  on  Route  54  to  its 
intersection  with  Route  40;  then  west  on 
Route  40  to  its  intersection  with  the 
New  Jersey  Turnpike;  then  south  on  the 
Turnpike  to  the  Delaware  State 
txjundarj'  line;  then  north  on  the 
Delaware  State  boundary  line  to  its 
intersection  with  the  Pennsylvania  State 
boundary;  then  north  on  the 
Pennsylvania  boundary  in  the  Delaware 
River  to  its  intersection  with  the  New 
York  State  boundaryf 
.Vew  Y'ork 

Northern  Area — All  or  portions  of  St. 
Lawrence  County;  see  State  hunting 
regulations  for  area  descriptions. 

Western  Area — Counties  of  Erie, 
Cattaraugus,  Chautauqua.  Niagara. 
Orleans,  and  Genesee,  and  portions  of 
Wyoming,  Livingston,  Allegany  and 
Steuben  Counties. 

Southeastern  Area — All  of  Rockland, 
Westchester.  Orange.  Putnam,  Dutchess, 
Columbia,  and  Rensselaer  Counties,  and 
portions  of  Sulhvan,  Delaware,  Ulster. 
Greene,  Albany,  Schenectady.  Saratoga. 
Warren,  and  Washington  Counties. 
North  Carolina 

f^arly-season  Canada  Goose  Area — 
The  s(i(!cial  early  Canada  goose  resident 
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season  may  be  held  in  all  areas  of  the 
State,  except  the  Counties  of  Bertie, 
Beaufort,  Camden,  Chovan,  Currituck, 
Dare,  Gates,  Hartford,  Hyde, 
Northampton  (East  of  1-95),  Pamlico, 
Pasquotank,  Perquimans,  Tyrrell,  and 
Washington. 

Pennsyivania 

Northwestern  Early-Season  Goose 
Area — Counties  of  Allegheny, 
Armstrong,  Beaver,  Butler,  Cambria, 
Crawford,  Erie,  Greene,  Fayette,  Indiana, 
Lawrence.  Mercer,  Somerset,  Venango, 
Washington,  and  Westmoreland. 

Southeastern  Early-Season  Goose 
Area — Coimties  of  Berks,  Bucks, 
Chester,  Delaware,  Lehigh,  Monroe, 
Montgomery,  Northampton,  Pike  and 
Wayne. 

Virginia 

Open  Area — Coimties  of  Accomack, 
Albemarle,  Alleghany,  Amelia, 
Amherst,  Appomattox,  Augusta,  Bath, 
Bedford,  Buckingham,  Caroline,  Charles 
Qty,  Chesterfield,  Clarke,  Culpeper, 
Cumberland,  Fairfax,  Fauquier, 
Frederick,  Fluvanna,  Goochland, 
Greene,  Hanover,  Henrico,  Highland, 
Isle  of  Wight,  James  City,  King  William, 
Loudoun,  Louisa,  Madison,  Nelson, 
New  Kent,  Northampton,  Orange,  Page, 
Powhatan,  Prince  George,  Prince 
William,  Rappahannock,  Rockbridge, 
Rockingham,  Shenandoah, 
Spotsylvania,  Stafford,  Surrj',  Warren 
and  York. 

Mississippi  Flyway 

Michigan 

Upper  Peninsula  Zone — That  portion 
of  the  Upper  Peninsula  outside  the 
AuTrain  Basin  Waterfowl  Project  in 
Alger  County  (described  below)  and  east 
of  a  lii^  described  as  follows:  Beginning 
at  the  point  where  the  meridian  line 
87'30'  intersects  the  United  States- 
Canada  border,  then  south  along  the 
87*30'  meridian  bne  to  the  47'00' 
parallel,  west  along  the  47'00'  parallel  to 
a  point  directly  north  of  County  Road 
550  in  the  village  of  Big  Bay  in 
Marquette  County,  southerly  along  this 
line  and  County  550  through  Big  Bay  to 
County  510,  southerly  along  County  510 
to  Midiigan  Highway  28/U.S.  Highway 
41,  westerly  along  M-28/U.S.  41  to  M- 
35,  southerly  along  M-35  to  the  Delta 
County  Une,  westerly  and  southerly 
along  the  Delta  Coimty  line  to  the  Lake 
Michigan  shoreUne,  then  southeasterly 
along  the  Central-Eastern  time  zone 
boundary  to  the  Wisconsin  border  in 
Gieen  Bay.  The  AuTrain  Basin 
Waterfowl  Project  is  bounded  on  the 
north  by  M-94,  on  the  south  by  Trout 
Lake  Road,  on  the  east  by  County  509 
(Rapid  River  Truck  Trail),  and  on  the 
west  by  M-67. 


Northern  Lower  Peninsula  Zone — 
Bay,  Isabella,  Mecosta,  Midland, 
Newaygo,  and  Oceana  Counties  and  all 
coimties  north  thereof. 

Southern  Lower  Peninsula  Zone — The 
remainder  of  the  Lower  Peninsula, 
excluding  Huron,  Saginaw,  and  Tuscola 
Counties. 

Minnesota 

Twin  Cities  Metro  Zone — All  of 
Hennepin  and  Ramsey  Counties. 

In  Anoka  County;  the  municipalities 
of  Andover,  Anoka,  Blaine,  Centerville, 
Circle  Pines,  Columbia  Heights,  Coon 
Rapids,  Fridley,  Hilltop,  Lexington, 
Lino  Lakes,  Ramsey,  and  Spring  Lake 
Park;  that  portion  of  Columbus 
Township  lying  south  of  County  State 
Aid  Highway  (CSAH)  18;  and  all  of  the 
municipality  of  Ham  Lake  except  that 
portion  described  as  follows: 

Spinning  at  the  intersection  of  CSAH 
18  and  U.S.  Highway  65,  then  east  along 
CSAH  18  to  the  eastern  boundary  of 
Ham  Lake,  north  along  the  eastern 
boundary  of  Ham  Lake  to  the  north 
boundary  of  Ham  Lake,  west  along  the 
north  boundary  of  Ham  Lake  to  U.S.  65, 
and  south  along  U.S.  65  to  the  point  of 
beginning. 

In  Carver  County;  the  municipalities 
of  Carver,  Chanhassen,  Chaska,  and 
Victoria;  the  Townships  of  Chaska  and 
Lake^town;  and  those  portions  of  the 
muidcipalities  of  Cologne,  Mayer, 
Waconia,  and  Watertown  and  the 
Townships  of  Benton,  Dahlgren, 
Waconia,  and  Watertown  lying  north 
and  east  of  the  following  described  line: 

Beginning  on  U.S.  212  at  the 
southwest  comer  of  the  municipality  of 
Chaska,  then  west  along  U.S.  212  to 
State  Trunk  Highway  (STH)  284,  north 
along  STH  284  to  CSAH  10,  north  and 
west  along  CSAH  10  to  CSAH  30,  north 
and  west  along  CSAH  30  to  STH  25, 
west  and  north  along  STH  25  to  CSAH 
10,  north  along  CSAH  10  to  the  Carver 
County  line,  and  east  along  the  Carver 
County  line  to  the  Hennepin  County 
line. 

In  Dakota  County;  the  municipalities 
of  Apple  Valley,  Bumsville,  Eagan, 
Farmington,  Hastings,  Inver  Grove 
Heists,  Lakeville,  Lilydale,  Mendota, 
Mendota  Heights,  Rosemont,  South  St. 
Paul,  Sunfish  Lake,  and  West  St.  Paul; 
and  the  Township  of  Nininger. 

In  Scott  County;  the  municipalities  of 
Jordan,  Prior  Lake,  Savage  and 
Shakopee;  and  the  Townships  of  Credit 
River,  Jackson,  Louisville,  St.  Lawrence, 
Sand  Creek,  and  Spring  Lake. 

In  Washington  County;  the 
municipalities  of  Afton,  Bayport, 
Birchwood,  Cottage  Grove,  IJellwood, 
Forest  Lake,  Hastings,  Hugo,  Lake  Elmo, 
Lakeland,  Lakeland  Shores,  Landfall, 
Maltfomedi,  Marine,  Newport,  Oakdale, 


Oak  Park  Heights,  Pine  Springs,  St. 
Croix  Beach,  St.  Mary's  Point,  St.  Paul 
Park,  Stillwater,  White  Bear  Lake, 
Willemie,  and  Woodbury;  the 
Townships  of  Baytown,  Denmark, 
Grant,  Gray  Cloud  Island,  May, 
Stillwater,  and  West  Lakeland;  that 
portion  of  Forest  Lake  Township  Iving 
south  of  STH  97  and  CSAH  2;  and'those 
portions  of  New  Scandia  Township, 
lying  south  of  STH  97  and  a  line  due 
east  from  the  intersection  of  STH  97  and 
STH  95  to  the  eastern  border  of  the 
State. 

Fergus  Falls/Benson  Zone — ^That  area 
encompassed  by  a  line  beginning  on 
State  Trunk  Highway  (STH)  55  at  the 
Minnesota  border,  then  south  along  the 
Minnesota  border  to  a  point  due  south 
of  the  intersection  of  STH  7  and  County 
State  Aid  Highway  (CSAH)  7  in  Big 
Stone  County,  north  to  the  STH  7/CSAH 
7  intersection  and  continuing  north 
along  CSAH  7  to  CSAH  6  in  Big  Stone 
County,  east  along  CSAH  6  to  CSAH  21 
in  Big  Stone  County,  south  along  CSAH 
21  to  CSAH  10  in  Big  Stone  County,  east 
along  CSAH  10  to  CSAH  22  in  Swift 
County,  east  along  CSAH  22  to  CSAH  5 
in  Swift  County,  south  along  CSAH  5  to 
U.S.  Highway  12,  east  along  U.S.  12  to 
CSAH  17  in  Swift  County,  south  along 
CSAH  17  to  the  Swift  County  border, 
east  along  the  south  border  of  Swift 
County  and  north  along  the  east  border 
of  Swift  County  to  the  south  border  of 
Pope  County,  east  along  the  south 
border  of  Pope  County  and  north  along 
the  east  border  of  Pope  County  to  STH 
28,  west  along  STH  28  to  CSAH  33  in 
Pope  County,  north  along  CSAH  33  to 
CSAH  3  in  Douglas  County,  north  along 
CSAH  3  to  CSAH  69  in  Otter  Tail 
County,  north  along  CSAH«9  to  CSAH 
46  in  Otter  Tail  County,  east  along 
CSAH  46  to  the  east  border  ofOtter  Tail 
County,  north  along  the  east  border  of 
Otter  Tail  County  to  CSAH  40  in  Otter 
Tail  County,  west  along  CSAH  40  to 
CSAH  75  in  Otter  Tail  County,  north 
along  CSAH  75  to  STH  210,  west  along 
STH  210  to  STH  108,  north  along  STH 
108  to  CSAH  1  in  Otter  Tail  County, 
west  along  CSAH  1  to  CSAH  14  in  Otter 
Tail  County,  north  along  CSAH  14  to 
CSAH  44  in  Otter  Tail  County,  west 
along  CSAH  44  to  CSAH  35  in  Otter  Tail 
County,  north  along  CSAH  35  to  STH 
108,  west  along  STH  108  to  CSAH  19  in 
Wilkin  County,  south  along  CSAH  19  to 
STH  55,  then  west  along  STH  55  to  the 
point  of  beginning. 

Southwest  Canada  Goose  Zone — All 
of  Blue  Earth,  Cottonwood,  Faribault, 
Jackson,  LeSueur,  Lincoln.  Lyon, 
Martin,  McLeod,  Murray,  Nicollet, 
Nobles,  Sibley,  Waseca,  and  Watonwan 
Counties;  that  portion  of  Brown  County 
lying  south  and  west  of  the  following 
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described  line:  beginning  at  the  junction 
of  U.S.  Highway  14,  and  the  east  of 
Brown  County  line;  thence  west  on  U.S. 
Highway  14  to  Cobden;  thence  due  west 
one  mile  on  U.S.  Highway  14  and  the 
township  road  to  the  Brown  County 
line;  thence  due  west  12  milq^  along  the 
county  line  to  the  west  Brown  County 
line;  that  portion  of  Renville  County 
east  of  State  Trunk  Highway  4  (STlf); 
that  portion  of  Meeker  County  south  of 
U.S.  Highway  12;  in  Scott  County,  the 
Townships  of  Belle  Plaine,  Blakcley. 
and  Helena,  including  the 
municipalities  located  tliercin;  and  that 
portion  of  Carver  County  lying  west,  of 
the  following  described  lino:  beginning 
at  the  northeast  comer  of  San  Francisco 
Township,  thence  west  along  the  San 
Francisco  Township  line  to  the  east 
boundary  of  Dahlgren  Township,  thence 
north  on  the  Dahlgren  Township  line  to 
U.S.  Highway  212,  thence  west  on  U.S. 
Highway  212  to  STH  284,  thence  north 
on  STH  284  to  County  State  Aid 
Highway  (CSAH)  10,  thence  north  and 
west  on  CSAH  10  to  CSAH  30,  thence 
north  and  west  on  CSAH  30  the  STH  25, 
thence  east  and  north  on  STH  25  to 
CSAH  10,  thence  north  on  CSAH  10  to 
the  Carver  County  line. 
Missouri 

Central  Missouri  Zone — Boone 
County  and  that  portion  of  Callaway 
County  west  of  U.S.  Highway  54. 
Tennessee 

East  Tennessee  Zone — Anderson, 
Blount,  Campbell,  Claiborne,  Knox, 
Loudon,  Monroe,  Roane,  and  Union 
Counties  and  those  portions  of  Meigs 
and  Rhea  Counties  north  of  Highway  68. 
Wisconsin 

Early-Season  Subzone — That  area 
encompassed  by  a  line  beginning  at 
Lake  Michigan  in  Port  Washington  and 
extending  west  along  State  Highway  33 
to  State  175,  south  along  State  175  to 
State  83,  south  along  State  83  to  Staio 
36,  southwest  along  State  36  to  State 
120,  south  along  State  120  to  U.S. 
Highway  12,  then  southeast  along  U.S. 
12  to  the  Illinois  border. 

Pacific  Flyv^ay 

Oregon 

Lower  Columbia  River  Zone — Those 
portions  of  Clatsop,  Columbia,  and 
Multnomah  Counties  within  the 
following  boundary:  beginning  at 
Portland,  Oregon,  at  the  south  end  of  the 
Interstate  5  Bridge;  south  on  1-5  to 
Highway  30;  west  on  Highway  30  to  the 
town  of  Svensen;  south  from  Svensen  to 
Youngs  River  Falls;  due  west  from 
Youngs  River  Falls  to  the  Pacific  Ocean 
coastline:  north  along  tlie  coastline  to  a 
point  where  Clatsop  Spit  and  the  South 
Jetty  meet;  due  north  to  the  Oregon- 
Washington  border;  cast  and  south 


along  the  Oregon -Washington  border  to 
the  1-5  Bridge;  south  on  the  1-5  Bridge 
to  the  Doint  of  beginning. 

Northwest  Oregon  Zone— All  of 
Benton.  Clackamas.  Clatsop.  Columbia. 
Lane,  Lincoln.  Linn,  Marion,  Polk. 
Multnomah,  Tillamook,  Washington, 
and  Yamhill  Counties;  except  for  the 
Lower  Columbia  River  Zone. 
Washington 

Lower  Columbia  River  Zone — 
Beginning  at  the  Washington-Oregon 
border  on  the  1-5  Bridge  near 
Vancouver,  Washington;  north  on  1-5  to 
Kelso;  west  on  Highway  4  from  Kelso  to 
Highway  401;  so\uh  and  west  on 
Highway  401  to  Highway  101  at  the 
Astoria-Megler  Bridge;  west  on  Highway 
101  to  Gray  Drive  in  the  City  of  Ihvaco; 
west  on  Gray  Drive  to  Canby  Road: 
southwest  on  Canby  Road  to  the  Nortli 
Jetty;  southwest  on  the  North  Jetty  to  its 
end;  southeast  to  the  Washington- 
Oregon  border;  upstream  along  the 
Washington-Oregon  border  to  the  point 
of  origin. 

Wyoming 

Bear  River  Area— That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area— That  portion  of 
Lincoln  County  df^scribed  in  State 
regulations. 

Eden-Farson  Area— Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

Sandhill  Cranes 

Central  Flyivay 

Colorado 

Regular-Season  Open  Area — The 
Central  Flyway  portion  of  the  State 
except  the  San  Luis  Valley  (Alamosa. 
Conejos,  Costilla,  Hinsdale,  Mineral,  Rio 
Grande  and  Saguache  Counties  east  of 
the  Continental  Divide)  and  Nortli  Park 
(Jackson  County). 

Kansas 

Regular  Season  Open  Area— That 
portion  of  the  State  west  of  a  line 
beginning  at  the  Oklahoma  border, 
north  on  1-35  to  Wichita,  north  on  1-1.35 
to  Salina,  and  north  on  U.S.  81  to  the 
Nebraska  border. 

New  Mexico 

Regular-Season  Open  Area— Chaves, 
Curry.  De  Baca,  Eddy,  Lea,  Quay,  and 
Roosevelt  Counties. 

Middle  Rio  Grande  Valley  Area— The 
Central  Flyway  portion  of  New  Mexico 
in  Socorro  and  Valencia  Counties. 

Southwest  Zone — Sierra,  Luna,  and 
Dona  Ana  Counties. 

Oklahoma 

Regular-Season  Open  Area— That 
portion  of  the  State  west  of  1-35. 

Texas 

Regular-Season  Open  Area— That 
portion  of  the  State  west  of  a  line  from 


the  International  Toll  Bridge  at 
BrowTisville  along  U.S.  77  to  Victoria; 
U.S.  87  to  Placedo;  Farm  Road  616  to 
Blessing;  State  35  to  Alvin;  State  6  to 
U.S.  290;  U.S.  290  to  Austin;  1-35  to  the 
Texas-Oklahoma  border. 

North  Dakota 

Regular-Season  Open  Area- That 
portion  of  the  State  west  of  U.S.  281. 

South  Dakota 

Regular-Season  Open  Area— That 
portion  of  the  State  west  of  U.S.  281. 

Montana 

Regular-Season  Open  Area— The 
Central  Flyway  portion  of  the  State 
e.xcept  that  area  south  of  1-90  and  west 
of  the  Bighorn  River. 

Wyoming 

Regular-Season  Open  Area- 
Campbell.  Converse.  Crook.  Goshen. 
Laramie,  Niobrara,  Platte,  and  Weston 
Counties. 

Riverton-Boysen  Unit— Portions  of 
Fremont  County. 

Pacific  Flyway 

Arizona 

Special-Season  Area — Game 
Management  Units  30A.  30B,  31.  and 
32. 

Montana 

Special-Season  Area— Set*  State 
regulations. 

Utah 

Special-Season  Area— Rich  and  Cache 
Counties. 
Wyoming 

Bear  River  Area— That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area— That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Farson  Area- Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 
All  Migratory  Game  Birds  in  Alaska 
North  Zone — State  Game  Management 
Units  11-13  and  17-26. 

Gulf  Coast  Zone — State  Game 
Management  Units  5-7.  9.  14-16.  and 
10  -  Unimak  Island  only. 

Southeast  Zone — State  Game 
Management  Units  1-4. 

Pribilof  and  Aleutian  Islands  Zone- 
State  Game  Management  LInit  10  - 
except  Unimak  Island. 

Kodiak  Zone — State  Game 
Management  Unit  8. 

All  Migratory  Birds  in  the  Virgin 
Islands 

Ruth  Cay  Closure  Area- The  island  of 
Ruth  Cay.  just  south  of  St.  Croix. 
AH  Mjgratory  Birds  in  Puerto  Rico 
Municipality  of  Culebra  Closure 
Area— All  of  the  Municipahty  of 
Culebra. 

Desecheo  Island  Closure  Area— All  of 
Desecheo  Island. 
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Mona  Island  Closure  Area — All  of 
Mona  Island. 

El  Verde  Closure  Area — Those  areas 
of  the  municipalities  of  Rio  Grande  and 
Loiza  delineated  as  follows:  (1)  All 
lands  between  Routes  956  on  the  west 
and  188  on  the  east,  from  Route  3  on  the 
north  to  the  jimcture  of  Routes  956  and 
186  (Km  13.2)  in  the  south;  (2)  all  lands 
between  Routes  186  and  966  from  the 
juncture  of  186  and  966  on  the  north,  to 
the  Caribbean  National  Forest  Boundary 
on  the  south;  (3)  all  lands  lying  west  of 
Route  186  for  one  kilometer  from  the 


994 


juncture  of  Routes  186  and  956  south  to 
Km  6  on  Route  186;  (4)  all  lands  within 
Km  14  and  Km  6  on  the  west  and  the 
Caribbean  National  Forest  Boundary  on 
the  east;  and  (5)  all  lailds  within  the 
Caribbean  National  Forest  Boundary 
whether  private  or  public. 

Cidra  Municipality  and  adjacent 
areas — All  of  Cidra  Municipality  and 
portions  of  Aguas,  Buenas,  Caguas, 
Cayet,  and  Comerio  Municipalities  as 
encompassed  within  the  following 
boundary:  beginning  on  Highway  172  as 
it  leaves  the  Municipality  of  Cidra  on 


the  west  edge,  north  to  Highway  156, 
east  on  Highway  156  to  Highway  1, 
south  on  Highway  1  to  Highway  765, 
south  on  Highway 765  to  Highway  763, 
south  on  Highway  763  to  the  Rio 
Guavate,  west  along  Rio  Guavate  to 
Highway  l,«southwest  on  Highway  1  to 
Highway  14,  west  on  Highway  14  to 
Highway  729,  north  on  Highway  729  to 
Cidra  Municipality  boundary  to  the 
point  of  beginning. 
IFR  Doc.  94-20192  Filed  8-16-04;  8:45  ami 

BILLING  COOE  4310-55-^ 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  iiiformntion 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-523-5227 
523-5215 
523-5237 
523-3187 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers.  Federal  Register  fmding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contonts  and  the  list  of 

documents  on  public  inspection  are  available  on  the 

National  Archives  fax-on-demand  system.  You  must  call 

from  a  fax  machine.  There  is  no  charge  for  the  ser\'ice 

except  for  long  distance  telephone  charges.  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES.  AUGUST 


38875-39246 i 

39247-39412 2 

39413-39672 3 

39673-39936 4 

39937-40204 5 

40205-40462 8 

40463-40790 9 

40791-41218 10 

41219-41376 11 

41377^1636 ....;.12 

41637-41972 15 

41973-42146 16 

42147-42486 17 


Federal  Register 

Vol.  59.  No.   157 
Tuesday,  August  16,  1994 


CFR  PARTS  AFFECTED  DURING  AUGUST 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA)  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title.  »  -«:  "le 


3  CFR 

Administrative  Orders: 

Memorandums: 

July  26,  1994 40205 

August  2,  1994 40463 

Presidential  Determinations- 
No.  94-1 6  of  March 

16,  1994  (See  No. 

94-42  of  August's, 

1994) 42151 

No.  94-40  of 

Augusts,  1994 42147 

No.  94-41  of 

Augusts,  1994 42149 

No.  94-^2  of 

Augusts,  1994 42151 

Proclamations: 

6709 „ 39671 

6710 39673 

6711 39675 

6712 39935 

6713 41375 

Executive  Orders: 
July  9,  1910  (Revoked 

in  pan  by  PLC 

7076) 39702 

5  CFR 

293 40791 

351 40791 

430. 40791 

432 40791 

451 40791 

511 4079T 

530 40791 

531 40791 

536 40791 

540 40791 

575 40791 

591 40791 

595 40791 

771 40791 

12000 ,. 39937 

Proposed  Rules: 

831 41746 

842 ...41716 

1600 41990 

7  CFR 

52 41377 

300 40794,42153 

301 39937,  40207,  41219 

319 40794,42153 

406 39413 

905 41378 

906 39414 

920 41379 

922 39415 

923 39415 

924 .-39415 

945 41381 

958 41638 


959 41382 

967 41637 

981 39417 

982 41638 

985 41219,41221 

987 41383 

993 41385 

997 39419 

998 39421 

1001 42422 

1002 42422 

1004 42422 

1005 42422 

1006 42422 

1007 "''42422 

1011 42422 

1012 42422 

1013 42422 

1030 42422 

1032 424^2 

1033 42422 

1036 42422 

1040 42422 

1044 42422 

1046 42422 

1049 """.'-42422 

1050 42422 

1054 42422 

1065 42422 

1068 42422 

1075 42422 

1076 42422 

1079 42422 

1093 42422 

1094 42422 

1096 42422 

1099 42422 

1106 42422 

1108 42422 

1124 42422 

1126 42422 

1131 42422 

1134 42422 

1135 42422 

1137 42422 

1138 42422 

1139 42422 

1250 38875 

1413 39247 

1421 39247 

1427 39251 

1435.... 41222 

'901 41366 

1940 41385 

1S51 41386 

2003 41386 

4284 41386 

Proposed  Rules: 

55 38944 

56 38944 

59 38S44 

70 38944 


II 


Federal  Register  /  Vol.  59,  No.  157  /  Tuesday,  August  16,  1994  /  Reader  Aids 


920 41717 

945 40477 

947_ 39479 

1001 40418 

1002 40418 

1004 - 40418,41413 

1005 40418 

1009 " 40418 

1007 40418 

101 1 40418 

1012 40418 

1013- 40418 

1030 40418 

1032- _ 40418 

1033 40418 

1036 „ 40418 

1040- 40418 

1044 40418 

1046 40418 

1049 40418 

1050 „...„..... 40418 

1064 „ „ 40418 

1065 ; 40418 

1068 40418 

1075 40418 

1076 40418 

1079 40418 

1093 „ 40418 

1094 40418 

1096 40418 

1099 _ 40418 

1t06 40418 

1108 „ _ 40418 

1124 40418 

1126 - 40418 

1 131 .- ., 40418 

1 134 40418 

1135._ 40418 

1137 40418 

1138 40418 

1139..., .40418 

1205_ „ 39480 

1413 .39707 

1710 „ .39975 

1714 , .39975 

1726 40315 

1785 399^ 

1942..... 40478 

4284 40478 

8CFR 

103 „ .39394 

204 _ „.38876 

21 1 .39394 

214 „ „.41818 

216 39394 

235.... ..„.39394 

242 .39394,  42406 

287 42406 


214 41843 

274a , 41843 

9CFR 

160....- 40797 

317 .39941,  40209 

318 :....39254,  41640 

3^g .39254 

381 ^5A,  40209!  42155 

10CFR 

19 41641 

20 41641 

35  _ „...4 1 64 1 

40.._ 41641 

73 38889 


766 - 41956 

Proposed  Rules: 

50 42182 

61 » 39485 

11  CFR 

8 „„ 1 40639 

107 39635 

114 39635 

9008 1 39635 

Pf0pO90d  Rul^s: 

100 42183 

113 _ 42183 

12  CFR      I 

34 1 40202 

225 39677,40202 

226 - 40203 

230 _ 40217 

323 40202 

564 ^ 40202 

701 ,....1 39423 

707 1 39425 

722 , 40202 

Proposed  Rules: 

225 _ 39709 

337 _ ......41991 

707 J 39486 

13  CFR      I 

121 _ 39426 

Proposed  Rules: 

107 _ 40315 

14  CFR 

23 1 39941 

25 - 39427 

36 39679 

39 39429.  39431,  39432, 

40084, 40798, 40799, 41 225, 
41227, 41229,  41233.  41235. 
41237,41238,41643,41645, 
41647,41653,41655,41662, 
42156 

71  39434.  39435,  40084. 

40228, 40229, 40230, 40231 . 
40232, 40233, 40234, 40465, 
40800, 40801 .  40802, 41 398 

91 39679 

95 39436 

97 39943.  39944.  39947 

1260 38900 

Pi«poaed  Rules: 

Ch.  1 39983 

1 39192 

13 40192.  41 192 

16 41192 

36 39711 

39 39983.  40488.  40490. 

41261,42186 

65 , 42430 

66 42430 

71 39394 

91 1 39711 

189 .; 39395 

257 4 40836 

399 .1 40836 

15  CFR 

771 i 40235 

785 4 40235 

799 1.: 40235 


16  CFR 

305 


.39951 


Proposed  Rules: 

243 41261 

800 40492 

1203 41719 

1500 39306 

17  CFR 

30 42156 

200 39680 

240 42448 

Proposed  Rtrfes: 

210 42187 

228 42449 

229 42449 

239 42187 

240 42449 

249 42449 

270 39311 

274 42187 

18  CFR 

35 40238 

154 40238,40240 

157 40240 

210 .....39020 

211 39020 

270 40240 

271 40240 

272 40240 

273 40240 

274 40240 

275 40240 

284 38901 

292 40458 

341 40243 

342 40243 

343 40243 

Proposed  Rules: 

35 .: 41739 

284 40493 

342 40493 

346 40493 

347 40493 

357 40493 

385 40493 

19  CFR 

4 :........39682 

101 41973 

Proposed  Rules: 

101 41992 

191 „ 41994 

348 39985 

420 39991 

20  CFR 

404 41974 

416..„ 41399,41400 

655 41874 

21  CFR 

74 40802 

210 39255 

211 39255 

430 40805 

436 40805 

455 40805 

510 41663,41975 

520 39438,41664 

522 41663.  41665,  41975 

556 38901,  41240.  41976 

558 38901.  41240.  41975 

Proposed  Rules: 

Ch.  1 39888 

102 39635 


330 .39499 

600 ....„..„ .42193 

601 „ 42193 

606 42193 

607 42193 

610 42193 

640 42193 

660 __ 42193 


22  CFR 

42 

126 

518 

23  CFR 

1212 

1313 


..39952 
..42158 
..39440 


..39256 
.40470 


24  CFR 

103 

200 

204 

880 

881 


39955 

39394 

39956 

„.42159 

42159 

882 42159 

883 42159 

884 , 42159 

886 42159 

889 42159 

905 39402 

960 .39402 

Proposed  Rules: 

Ch.  I „ 41995 

91, .40148 

92 40148 

100 40502 

261....„ 40764 

570 40148.41196 

574 40148 

576.......... - 40148 

968 40148 

905 39072 

950 39072 

25  CFR 

Proposed  Rules: 

10 „ 40086 

20 40182 

63 40184 

115 ....„ ..41948 

26  CFR 

1 39958.41666 

301 .38902 

602 41666 

Proposed  Riites: 

1 .„....41414.  417S9 

27  CFR 

4 42159 

5 „.42159 

7 42159 

28  CFR 

0 -41241.  41242.  42160 

2 40257 

37 _.......39898 

68 „ 41242 

77 „.39910 

29  CFR 

1 8 „ 41 874 

24 41874 

1640 39898 

1910 .40671.  40964 


■■^^ 40964 

1 926 „ 40671 ,  40964 

1952 39257 

2619 41704 

2676 41704 

Proposed  Rules: 

570 40318 

30  CFR 

2^ 38904 

218 38904 

Proposed  Rules: 

Ch.  H 38946 

75 42193 

206 „ 39712 

250 39991 

903 41208 

917 40503 

926.„ , 41262 

935 ...39993 

936 40505 

31  CFR 

337 ;. 42161 

605 41977 

32  CFR 

77 40809 

384 41405 

Proposed  Rules: 

318 41739 

33  CFR 

26 39962 

100 39456,40819 

1 10 39963,  40820 

126 39963 

1 57 401 86 

160 39458,  39963,  40186 

162 39962 

165 39456,  39460,  39461, 

40821 ,  40822, 41 405,  4 1 406 

34  CFR 

200...... 41168 

201 41168 

364 41880 

355 41880 

366 ....„ 41880 

367 41880 

388 40176 

607 41914 

Proposed  Rules: 

350 41176 

351 41176 

352 41176 

353 41176 

668 42134 

682 41184 

35  CFR 

Proposed  Rules: 

103.. 41997 

36  CFR 

Proposed  Rules: 

14 39228 

38  CFR 

21 39966 

Proposed  Rules: 

17 38947 

21.. 40507 

39  CFR 

11 39257 


111. 


.39967 


40  CFR 

50 38906 

52 39683,  39684,  39686 

39688, 39690, 39691 ,  39692 

39699. 39832, 40823, 40826, 

41408,41706,41708.41709! 

42164,42165 

58 41626 

60 40258 

80 39258 

81  39394,  39692,  39699, 

40084,42168 

82 41368,42169 

86 _..39638 

125 40642 

180 39462.  39464,  39466 

39467 

186 39467 

228 41243 

271 39967,39971,41979 

600 39638 

721  39292.  39293.  39295. 

40259 

799 38917 

Proposed  Rules: 

51 39501 

52 39311.39715,39716, 

39994,  40840. 41263.  41265, 
41416.41740.41998.42194 

55 42194 

63 38949 

81 40319.42198 

82 41968.42199 

124 ...41741 

1'12 40458 

180 39502,  39504.  39505 

185 39505 

186 39505 

268 41741 

270 41741 

281 _ 40507 

721 39311.40001 

41  CFR 

101-38 41410 

101-41 41411 

42  CFR 

'100 ...39296 

405 39828 

414 39828 

Proposed  Rules: 

52 39312 

43  CFR 

Public  Land  Orders: 

725  (Revoked  in  part 

by  PLO  7072) 39468 

829  (Revoked  in  part 

by  PLO  7071) 39468 

7067 39635 

7070 39701 

7071 39468 

7072 39468 

7073 39469 

7074 39702 

7075 39702 

7076 39702 

Proposed  Rules: 

11 40319 

39 39216 

432 39316 

2820 39228 


44  CFR 

64 38921 

65 39972.40828 

67 40830 

Proposed  Rules: 

67 40002.40841 

45  CFR 

2541 

2542 

Proposed  Rules: 

400 41417 


41598 

41598 


46  CFR 

4 39469 

38 39963 

68 39635 

78 39963 

97 39963 

194 39963 

381 40260 

Proposed  Rules: 

97 40004 

148 40004 

171 40855 

47  CFR 

0 39703 

2 40474,40835 

14 40835 

18 39471 

22 39299 

24 39704.40835 

63 40264 

64 38922.39300 

69 38922 

73 38930.  39301.  41259. 

41711 
Proposed  Rules: 

24 41426 

73 38949.  38950.  39317. 

40508,41428,42017 

48  CFR 

Ch.  12 40268 

Ch.19 40313 

225 38931,39974 

252 38931 

519 38931 

552 38931 

1845 38937 

1852 38937 

Proposed  Rules: 

9 39317 

10 39317 

13 39317 

15 39317 

23 39317 

25 39317 

31 39317 

45 39317 

52 39317 

207 40005 

237 40005 

251 39318 

252 39318,40005 

552 38950 

Ch.  9 38951 

49  CFR 

1 40313 

195 41259 

229 39705 

571 38938,  39472 

575 38938 


Proposed  Rules: 

171 41848 

172 41848 

173 41848 

174.; 41848 

175 41848 

176 41848 

177 41848 

192 39319,39506 

195 39506 

214 42200 

393 39518 

571 39522 

Ch.X 39524 

1312 41428 

1314 41428 

50  CFR 

14 41711 

17 42171 

20 42474 

23 41981 

36 39408 

204 39301 

285 42176 

301 39476.  39477 

605 38942 

641 39301 

651 42176 

672 39477.  39478,  39705, 

40314 

675 39305,41412 

678 38943 

Proposed  Rules: 

Ch.  1 39316 

17 39524.  39532,  39868, 

39874. 39879. 40639, 421 08, 

42118,42203 

20 42017 

29 39228 

222 39540 

226 39716 

227 41270 

611 39724 

642 40509 

651 40510 

658 39724 

663 40511 

675 39725 

681 40515 

685 40859 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
putjiic  bills  from  the  current 
session  of  Congress  which 
have  b»ecome  Federal  laws.  It 
rriay  be  used  m  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  txjt  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  tfie  Superintendent  of 
Documents,  U.S.  Government 
Pnnting  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  4277/P.L.  103-296 
Social  Security  Independence 
and  Program  Improvements 
Act  of  1994  (Aug.  15,  1994; 
108  Stat.  1454;  81  pages) 
Last  List  August  15,  1994 


Now  Available  Online 

i   through 

GPO  Access 

A  Service  oj  the  U.S.  Coveninient  Priniin^  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
Inexpensive 

On  a  WAIS  server  w'whfidl  text 
and  graphics  ihrough  Internet  using 
local  WAIS  client  software  Ironi  GPO 


Subscriptii>n  prices  ■ 


Single  nionth      S35    ^^i:::::-. 

6  months         $200 
12  months       :t>375 

"Prices  lor  >ini;lc  w mk  sUition: ! 
multiple  w(irk  station  ili-sciiunt"-  ;!\;ii!;ib!c 


Use  the  Internet  or  Dial  In 

To  sulwcribe:  Telnet  vvais.acce.ss.gpo.gov:  login  as  nevvuser,  no  password  <cRle!>:  or 
use  a  modem  to  call  (202)  512-1661.  type  wais.  <enter>;  at  login  prompt.  t\pe  new  user. 

I         <enter> 

v«  See  Pa^ic  II  msnic  any  isMic  of  iho  Federal  Register  tor  aikliiion.il  iiirorrnation 


4 


*,r  >  -r^ 


w^/t>/^.^»^x!.:  ?  3i^w/»rf^dfcf 4^/i^'j^^ 


/OL 

59 

UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


8-18-94 

Vol.59  No.  159 


Thursday 
August  18,  1994 


United  States 
Government 
Printing  Office 

SUPtRi\it\Dt  \T 
OF  DOCUIWI MP 
W,i',hin,ili.M    DC  ?040P 


OrFICIAl  BUSlNfSS" 
Ppn.ilty  'ci!  pi  IX', II.'  N-,i'   S3'10 


■f;  :*  ■.+.  •*  ■•i;-  -M  ii  *- :+.  ■■(.  ■*:  -^i;  t^  ■*.  \^.  x 
d      ~  p.  ;  J  r-^  7  ■£  .£^  £.  ij  ^^ , 

^  L'    B  G  '^••-     1 3  ^  o 

ANN    mRBOR  ii: 


4£in6 


SECOND  CLASS  NEWSPAPER 

f~    "-'.M.      ,1>UI    ff(->    P.,    ;1 

US    Gi'verninent  Pnriliny  Oftite 
■ISSN  0097  6326- 


/OL 


9  94 


8-1 
Vol. 
Pag 


8-18-94 

Vol.  59        No.  159 

Pages  42487-42750 


Thursday 
August  18,  1994 


Briefing  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Donvor,  CO  nnd 
Washington.  DC,  sre  announcomont  on  the  insuip  rover 
of  this  issup. 


n 


Federal  Register  /  Vol.  59.  No.  159  /  Thursday,  August  18.  1994 


SUBSCRIPTIONS  AND  CX)PIES 


FEDERAL  REGISTEK  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  \>y 
the  Otfice  of  the  Federal  Register.  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Rpgister 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Wasmneton.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  fof  making 
available  to  the  public  regulations  and  legal  notices,  issued  uy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspectioo  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filiiig  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  t^  official  sf^riiil 
publication  established  under  the  Federal  Register  Act.  44  US C 
1507  provides  that  the  contents  of  the  Federd  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
(k)vemment  Printing  Office.  The  online  database  is  updated  by  H 
a.m.  each  day  the  Federal  Register  is  published.  TIb  database' 
includes  both  text  and  graphics  from  Volume  59.  Number  1 
(January  2.  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynclfttinous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  S375.  Six-month  subscriptions  are  available  for  S200 
and  one  month  of  access  can  be  purchased  for  S35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial  in  users 
should  use  communications  software  and  modem  to  call  (2021 
.  512-1661  and  login  as  wais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  no  password  is  required.  Follow  the  instructiims  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPU  Acces.'i  User 
Support  Team  by  sending  Internet  e-mail  to 

help©eids05.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $444.  or  S490  for  a  combined  Federal  Register.  Fwlenil 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $403.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $6.00  for  each  issue,  or  Sfi.OO 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microRche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payaWe  to  the 
Superintendent  of  Documents,  or  charge  to  yourClIX)  Deposit 
Account.  VISA  or  MasterCard  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954   Pittsbiirah   y.\ 
1.5250-7954. 

There  are  no  restrictions  on  the  republication  of  m.Uerial  app«Mring 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  niiinlHr  and  the 
page  number.  Example  59  FR  12345  , 


202-512-1800 
512-1806 


® 


PUBUC 
Subscriptions: 

Paper  or  ficht) 

AssLstanco  with  public  subscriptions 

Online: 

Telnet  wais.access.gpo  gov,  login  as  newuser  <enter>.  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  wais.  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions 
Single  copies^Mick  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 

FEDERAL  AGENOKS 
Subscriptions: 

Paper  or  ficho 

Assistance  with  Federal  agen<;y  subscriptions 


202-512-1530 

512-1800 
512-1803 


523-5243 
523-5243 


For  other  lelephoM  numiiers.  see  the  Reader  AifLt  (section 
al  the  end  of  this  issue. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Kegislcr  and  Code  of  Ki-d.-m! 
Rpgiildtions, 

WHO:        Thr  Oiikr  of  (!;.•  Kedt-r,.!  KL'j;iM('r 

WHAT;     Free  putilic  briefings  ijpproximatiMy  .)  hours)  to  presonl. 

1   The  regulatory  prnces.s.  with  a  focus  on  the  Federal  Kegistrr 
system  and  ihr  pulii.r's  role  in  the  devejopmrni  of 
regul.ilions. 

2.  The  re'ialion.ship  between  the  Federal  Register  and  Code  ol 

Fedrr.il  Regtilations. 
.1  The  ini[)ortant  elenrients  of  typicil  Federal  Register 

documents. 
4.  An  introduction  to  the  finding  aids  of  the  FR'CFR  .system 

To  provide  the  public  with  acce.ss  tip  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHY: 


WASHINGTON.  DC 

(TWO  BRIEFINGS) 
WHEN:  September  13  at  9:00  am  and  1;30  pni 

WHERE:  Office  of  tht;  Federal  Register 

Conftm^nce  Room,  800  North  Capitol  Street 

NW.  Washington.  DC  (3  blocks  north  of 

Union  Station  Metro) 
RESERVATIONS:    202-52J-4538 


DENVER,  CO 

WHEN:  September  21,  9:(K)  ain-12  mxm 

WHERE:  Coloratlo  National  Bank  Building 

12345  W.  Alameda  Parkway. 

Room  207.  Lakewood,  CO 
RESERVATIONS:   Federal  Information  Center 

l-fiCK>-3:')  9-3997 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


III 


Federal  Register 

Viil.   ?,<}.  No.   15") 
Thnrsit.iv  Ai!,:;usl   Mi.   19')-J 


Agriculture  Department 

Sf'f^  Animal  and  Plant  Health  Inspeition  S'rvii  ,■ 

.S>e  Federal  Crop  Insurance  Corporal  inn 

See  Forest  Service 

Sre  Rural  Electrification  Administrolion 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Animal  breeds: 

Recognized  breeds  and  books  of  rei  ord— 

Belgian  Blue  and  Gelbvieh  (x.flle.  etc..  424HH-^24H0 

Army  Department 

NOTICES 

Environmental  statements:  a\ai!,ibirilv.  eti  : 

Camp  Grayling,  MI;  mission  expansion/iniilliple 

construction,  42579-42."580 
White  Sands  Missile  Range,  NM:  iuture  test  nrojcr  is 

4258(1 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  Ihr  liuni.Tnilips 

Children  and  Families  Administration 

RULES 

Acioption  and  foster  (;are  data  coiiection  uhder  Titit-s  IV-H 
and  IV-E  of  Social  Security  Ac  I:  cnrrr,  lion   42510- 
42520  "  ' 

Commerce  Department 

See  National  Institute  of  Standards  and  Tei  hnology 
See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Philippines,  42577-42578 

United  Arab  Emirates.  42578-42570 

Customs  Service 

NOTICES 

Jewelry  from  U.S.  Virgin  Islands:  dnlv-lre»/  Ir>';,i.!)cnt 
eligibility,  42640-42641 

Defense  Department 

See  Army  Department 
PROPOSED  RULES 
Acquisition  regulations: 

Subcontractor  seU'ction:  greatest  value  ynin.rs  425ii">- 

42570 
Uniform  procurement  instniment  identiln  .ition  numbers 
42566-12569 

Education  Department 

PROPOSED  RULES 
Postsecondary  eduiiition: 

Federal  dire<;t  student  loan  program.  42r-4»)— ;2h70 
NOTICES 

Grants  and  cooperative  agreements;  availal)ilit\ ,  etc.; 
Postsecondary  education  improvement  fund- 
Comprehensive  program,  42580—42582 


Energy  Department 

See  Fedi.'rnF  Energy  Regulatory  Commission 
NOTICES 

(jfant  and  cooperative  agreement  awards: 

Center  for  Waste  Reduction  Technologies,  42582 

Electric  Power  Research  Institute,  42582-4258,3 

Future  Energy  Resources  Corp..  4258.1 

Jemez  Pueblo,  42583--i2584 

Kansas  Sta'e  University,  42584-42582 

Pueblo  de  Cochili,  42,584 
Crants  and  cooperative  agreements:  availability,  etc.: 

Mathematif-;,  science,  and  te(,hnologv  eduuition  prrK'r;im 
42585  .    I     f> 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  appruv,;!  nud 
promulgation;  various  States: 
Colorado,  42500-4250ri 
Indiana.  42506-^2.')()0 
(^lean  Air  Act: 

Acid  rain  program — 
Continuous  emissions  mo)iiforing,  42".()<>— 1251 1 
Pesticides;  tolerances  in  food,  animal  fn  ,-ls.  w.-.d  rrnv 
agricultural  commodities: 
Pro(  vn.idone,  42511-42514 
PROPOSED  RULES 
Air  programs: 

Acid  rain  program:  continuous  eiiiissif!  :s  monilor'ii'j 

42560 
Ainbient  air  quality  surveillance  sii;::;:  criteria  fur  opin 
path  analyzers.  42541-42552 
Air  quality  implementation  plans:  ap]-,r()v;>l  ;,:ui 
promulgation;  various  States: 
Indiana,  42540 
Air  quality  implementation  plans:  appro\a!  and 

promulgation:  v^irious  St.-.tes;  air  SjU.Tlity  planning 
purpose:  designation  of  areas: 
Colorado,  42541 
Clean  Air  Act: 

State  operating  permits  program — 
Washington,  42552-42560 
Pesticides;  tolerances  in  food,  anim.'il  U-<h\s,  and  raw 
agricultural  commodities: 
Methvl-l-alkylamido  ethyl-2-alk\l-2  imitia-'olinium 
methyl  sulfate,  42560-42561 
WOTICES 

IVstii  ide  registration.  caiirx;llaiion.  etc.: 

Ciba-C^;igy  Corp.,  42503-42504 
Pesticides;  temporary  tolerances: 

Rhoni-  Poulenc  Ag  Co.  ef  al..  42504— ;2.'i05 

Executive  Office  of  the  President 

Sre  Management  and  Budget  Offii  t 
See  Presidential  Doi.iimenls 

Federal  Aviation  Administration 

RULES 

(;las,->  D  airsp.ice.  42480-42400 

PROPOSED  RULES 

Cl;iss  H  ai;  space.  425.<5— 42ri:)(> 
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NOTICES 

Airport  noise  compatibility  [)ru^i;mi: 
Noi.se  exposure  map — 
Fort  Worth  Alliance  Airport,  TX,  42fi;5,")-42f5,fii 
Fort  Worth  Meacham  Airport,  TX,  42034-42635 
Little  Rock  Regional  Airport.  AR.  42R3B-42fi37 
Liivironmental  statements;  availability,  etc.: 

[.aGuardia-John  F.  Kennedy  International  Airports;  New 
York  and  New  Jersey  Port  Authority's  nirpart  access 
program.  42R37 
Fxeniption  petitions;  sunmiarv  and  disposition,  42^37- 
42640 


Federal  Communications  Commission 

RULES 

Conmion  carrier  ser\  ices: 
Personal  communication  service,  unlicensed,  42.t28- 
42529 
Practice  and  procedure; 

New  personal  communications  services;  pioneer's 
preference  rule;  regulatory  review.  42521-4Ii(i2B 
PROPOSED  RULES 

Common  carrier  services;  and  radio  services,  spedal: 
Public  mobile  services  and  private  land  mobile  services- 
Specialized  mobile  services  and  220-222  MHz  land 
mobile  band,  eligibility;  and  radio  dispatch 
communications  use.  42563-42,566  1 

NOTICES  ■  I 

Intrastate  mobile  service  rates;  State  petitions  to  retain 
authority.  42595 

Federal  Crop  Insurance  Corporation 

RULES 

Final  rulemaking;  direct  use.  424B7 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  42643 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filuigs: 

American  Electric  Power  Corp.  et  al.,  4258r)-426a« 

Wisconsin  Public  Service  Corp.  et  al..  42588-43589 
Eiivu-onmental  statements,  availability,  etc.: 

FORI  A  Hydro  Corp..  42589-12590 

Hoiliday  Historic  Restoration  Associates,  Ltd.,  42.")9()- 
42592 
Amplications,  huarings.  dt'tt'nuinntions,  el^.: 

Black  Marlin  Pipeline  Co.,  42592-42593 

Northern  Natural  Gas  Co.,  42593 

Texas  Gas  Transmission  Corp.,  42593 

Virginia  Electric  and  Power  Co.,  42,'i93 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  (.I'rtiticatcs: 
Royal  Cruise  Line  Ltd.:  42595 

Federal  Reserve  System 

NOTICES 

Meetings;  Sun-^hine  Act,  42643 
Applicntions,  hearings,  daterniincition.'^.  etc.: 

Mellon  Bank  Corp..  4259,5^2596 

Northeast  Rancshnres,  In<  ..  et  aL,  42."9(i 


Fish  and  Wildlife  Service 

RULES 

I'.'iidangereil  and  threnteiied  .species: 

^l,^(;k-footed  ferrets.  42682-42694.  42696-42715 

Food  and  Drug  Administration 

RULES 

Aiiiinal  drtigs,  feeds,  and  related  products: 

Penicillin  G  potassium,  42493 
()ign!ii7,nticn,  functions,  and  authority  delegations: 

Cienter  for  Food  Safety  and  Applied  Nutrition.  42490- 
42493 
NOTICES 
.A.ninial  drugs,  feeds,  and  related  products: 

Lxport  applications — 

Fenbendazole  10  percent  suspension,  42596-42597 

> 
Forest  Service 

NOTICES 

Fnviroimii'ntal  statements;  availability,  etc.: 
Nuntahala  National  Forest.  NC.  42572-42573 
Pisgah  National  Forest.  NC.  42573-42575 

General  Services  Administration 

RULES 

Federal  property  management: 
Aviation,  transportation,  and  motor  vehicles — 
Next  day  express  small  package  transportation; 
contractor  use,  42514-42518 

Health  and  Human  Services  Department 

S<h:  Children  and  Families  Administration 

St'v  Food  and  Drug  Administration 

Str  Health  Resources  and  Services  Administration 

St'v  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

NOTICES  - 

Meetings;  advisory  committees: 
September.  42597 

Housing  and  Urban  Development  Department 

RULES 

PiiI'lic  and  Indian  hou.sing: 

Indian  loan  guarantee  program;  housing  financing  on 
restricted  lands.  42732^2737 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 

Youth  apprenticeship  program.  42740-42746 

Immigration  and  Naturalization  Service 

RULES 

Nonimmigrant  classes: 
Temporary  alien  workers  .seekingH-lB.  O,  and  P. 
classitlt:ations 
Correction,  42487—12488 

Interior  Department 

.See  Fish  and  Wildlife  Service  • 

■Set'  Land  Management  Bureau 
See  Reclamation  Bureau 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  con.stru(.tion,  etc. 
Cen-Tex  Rail  Link,  Ltd.,  42599 
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Railroad  services  abandonment: 
Central  Michigan  Railway  Co.,  42599-42fi0() 
Missouri  Pacific  Railroad  Co.,  42600 

Justice  Department 

See  Immigration  and  Naturalization  Servii.v  , 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 
See  National  Institute  of  Justice 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings: 
Juvenile  Justice  Coalition,  427.30 

Latx>r  Department 

See  Occupational  Safety  and  Health  Admiiiisfr.itioK 

Land  Management  Bureau 

-NOTICES 

Survey  plat  filings: 
Colorado,  42598 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  42718-42727 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  coUeriion  activities  under  0MB 

review,  42601-42604 
Patent  licenses;  non-exclusive,  exclusive,  or  parii.-illv 

exclusive: 
Final  Touch  of  Virginia,  Inc.,  42603 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Dance  Advisory  Panel,  42604 
Humanities  Panel,  42604-4260.5 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availabilil\.  Mtc: 
Program  plan  (1994  FY),  42600-42601 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Computer  System  Secvirity  and  Privary  AchisorC  Bmrd 

42576 
International  Laboratory  Acrredilafion  ConfonMif  e. 

.42576-^42577 
Seams  and  rubber  roofing  membranes  evoluiilion 

methodology  development;  cooperative  resean  h  niul 

development  consortium,  42577 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Snake  River  spring/summer  and  fail «  hinook  s;ilmoii. 
42529-^2533 
Fishery  conservation  and  management: 
Gulf  of  Mexico  and  South  Atlantic  coral  ;md  (  oral  rvcfs. 
4253'?-^2534 
PROPOSED  RULES 

Fishery  conservation  and  management: 
South  Atlantic  snapper-grouper,  42570— 12.'!71 


National  Science  Foundation 

RULES 

Antarctic  animals  and  plants  conservation: 
Spef;ial  scientific  interest;  site  designations.  42518-4'5jq 

NOTICES 

Meetings: 
Bioengineering  and  Environmental  Systems  Sp»^  j;il 

Emphasis  Panel,  42605-^2606 
Biological  Sciences  Special  Emphasis  Panel,  42606 
Chemistry  Special  Emphasis  Panel,  42606-42607 
Civil  and  Mechanical  Svstems  Special  Emphasis  Panel 

42606 
Electrical  and  Communications  Svstems  Sp»?i:ial 

Emphasis  Panel,  42607 
Geosciences  Advisory  Committee,  42605 
Materials  Research  Special  Emphasis  Panel.  42605 
Undergraduate  mathematical  sciences  courses  and 

mathematics  learning  and  use  ih  other  disciplim's; 

workshop,  42605-42606 

Nuclear  Regulatory  Commission 

NdTICES 

Applicntions,  hearings,  detfrminntinns,  »ni .. 
Georgia  Power  Co.  et  al.,  42607-42608 
Virginia  Electric  &  Power  Co.,  42608-*2609 

Occupational  Safety  and  Health  Administi^ation 

RULES 

State  plans;  development,  enforcement,  etc.: 
New  Mexico,  4249.5-^2497 
Oregon,  42493-42495 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Postal  Service 

PROPOSED  RULES 

Domestic  Mail  M.inual: 

Palletized  mail  prcpanition  standards.  4253r>-41'.')-;0 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Angola.  National  Union  for  the  Total  Independents-  ol 

(UNITA);  continuation  of  state  of  emergency  with  U.S. 
(N'otice  of  August  17,  1994).  42749 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  AdmiIli^!r;l1ion 

PROPO?ED  RULES 

Alcohol  and  drug  abuse  njcords  i  onfidentialily.  42.'")iil- 

42563 
NOTICES 
Agent:y  information  «,olle( lion  ai  tivilics  under  OMH 

rtn  ievv,  42597-4259H  • 

Reclamation  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 
Central  Valley  Project,  CA.  ef  nl.:  c  am  ellation  ol  4 
projeffs,  42.598-42599 

Rural  Electrification  Administration 

NOTICES 

Fjivironmenlal  statements;  availabilitv.  oli .: 

South  Mississippi  KIwitric  Power  Asso<  iation.  4257.'.- 
42576 
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Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange.  Inc..  42610-42613 
National  Association  of  Securities  Dealers,  Inc.,  42613- 

42614,  42625^2628 
New  York  Stock  Exchange.  Inc..  et  al.,  42614-42620 
Philadelphia  Stock  Exchange,  Inc..  42620-42622 

Applications,  hearings,  determinations,  etc.: 

Delaware  Group  Trend  Fund.  Inc.,  et  al..  42648^2631 
MEDIQ/PRN  Life  Support  Services.  Inc.,  42631-42632 
Public  utility  holding  company  filings,  42632-42633 
Van  Kampen  Merritt  Advantage  Municipal  Income  Trust 
et  al, 42522-42625 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Eos  Partners  SBIC.  L.P.,  42633 

First  Commerce  Capital,  Inc.,  42633-42634 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Toxtilo 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
NOTICES 

Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  42634 
Hearings,  etc. — 
Belize  Air  International,  Ltd..  42640 

Treasury  Department 

See  Cus'oi'is  Service 

NOTICES 

Meetings: 

Customs  Service  Commercial  Opt;rations  .\clvisory 
Committee,  42642 

Veterans  Affairs  Department 

RULES 

Adjudication:  pensions,  coniponsation,  dependency,  etc.: 
Mustard  gas  and  Lewisite  exposure,  chronic  effects;  denth 
and  disability  claims,  424f)7-42,S00 
NOTICES 

Agency  intorniation  collection  ai;tivities  under  OMB  rf\i('vv 
Veteran's  application  for  ini:reasi'd  conipensqtioii  h,is>'(l 
on  uneniployahility,  42642 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  42646^2679 

Part  III 

Department  of  the  Interior,  Fish  and  Wildlife  Service. 

42682^2694 

Part  IV 

Department  of  the  Interior,  Fish  and  Wildlife  Service. 
42606-42715 

Part  V 

Oltice  of  Management  and  Budget,  42718-42727 

Part  VI 

Dopartment  of  Justice,  Juvenile  Justice  and  Delinquency 
Prevention  Office,  42730 

Part  VII 

Department  of  Housing  and  Urban  Development,  42732- 

42737 

Part  VIII  i 

Department  of  Housing  and  Urban  Development.  42740- 

42746 

Part  IX 

Tile  President.  42749 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
dociiinents  on  public  inspciction  is  available  on  202 -275- 
1.t:iH  or  275-0920. 
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A  cumulative  list  of  ttie  parts  affected  this  month  can  be  found  m  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Executive  Orders: 

12865  (Continued  by 

Notice  of  August 

17) 42749 

Administrative  Orders: 

Notices: 

August  17,  1994 42749 

7  CFR 

Ch.  IV 42487 

8  CFR 

214 42487 

9  CFR 

151 42488 

14  CFR 

71 42489 

Proposed  Rules: 

71 42535 

21  CFR 
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Rules  and  Regulations 


42487 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wfiicfi 
are  keyed- to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Chapter  IV 

Use  of  Direct  Finalflulemaking 

AGENCY:  Federal  Crop  Insiirnnce 
Corporation,  USDA. 
ACTION:  Policv  statement. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  is  implementing  a 
new  rulemaking  procedure  to  expedite 
making  noncontroversial  changes  to  its 
regulations.  Rules  that  FCIC  judges  to  be 
noncontroversial  and  uniikely  to  result 
in  adverse  comments  will  be  published 
as  "direct  final"  rules.  ("Adverse 
(  omments"  are  comments  that  suggest 
that  a  rule  should  not  be  adopted  or 
suggest  that  a  change  should  be  made  to 
the  rule.)  Each  direct  final  rule  will 
advise  tiie  public  that  no  adver.st' 
comments  are  anticipated,  and  that 
unless  written  ad\erse  comments  or 
written  notice  of  intent  to  submit 
r.dverse  conmier.ts  are  received  within 
.'^O  days,  the  revision  made  by  the  rule 
will  be  eilective  60  days  from  the  date 
the  direct  final  rule  is  published  in  the 
Federal  Register.  This  new  policy 
should  expedite  the  promulgation  of 
routine  or  otherwise  noncontroversijil 
rules  bv  reducing  the  time  that  is 
required  to  develop,  review,  clear,  and 
publish  separate  proposed  and  final 
rules. 

EFFECTIVE  DATE:  August  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  L.  Dunleavy,  Regulatory  Spe«.ialist. 
Regulatory  and  Procedural  Development 
Staff,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  DC,  202.'^(), 
telephone  (202)  254-84.^0. 
SUPPLEMENTARY  INFORMATION:  The  FCIC 
is  committed  to  improving  the 
efficiency  of  its  regulatory  process.  In 
pursuit  of  this  goal,  it  plans  to  employ 


the  ruliMnnking  procedure  known  as 
"diret.t  final  rulemaking"  to  promulgate 
some  FCIC  rules. 

The  Direct  Final  Rule  Process 
Rules  that  FCIC  judges  to  be 
noncontroversial  and  unlikely  to  result 
in  adver.se  comments  will  be  published 
as  direct  final  rules.  Each  direct  final 
rule  will  advise  the  public  that  no 
adverse  comments  are  anticipated,  and 
that  unless  written  advesse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  are  received  within 
.30  days,  the  revision  made  by  the  direct 
final  rule  will  be  effective  60  days  from 
the  date  the  direct  final  rule  is 
published  iiUhe  Federal  Register. 

"Adverse  ^mments"  are  comments 
that  suggest  that  the  rule  should  not  be 
adopted,  or  that  suggest  that  a  change 
should  be  made  to  the  rule.  A  comment 
expressing  support  for  the  rule  as 
published  will  not  be  considered 
adverse.  Further,  a  comment  suggesting 
that  requirements  in  the  rule  should,  or 
should  not,  be  employed  by  FCIC  in 
other  programs  or  situations  out.side  the 
scope  of  the  direct  final  rule  will  not  be 
considered  adverse. 

In  accordance  with  the  rulemaking 
provisions  of  the  Administrative 
Proc:edure  Act  (5  U.S.C.  553),  the  direct 
final  rulemaking  procedure  gives  the 
public  general  notice  of  FClC's  intent  to 
adopt  a  rule,  and  gives  interested 
persons  an  opportunity  to  participate  in 
the  rulemaking  process  through 
submission  of  comments.  The  major 
feature  of  direct  final  rulemaking  is  that 
if  FCIC  receives  no  written  adverse 
comments  and  no  written  notice  of 
intent  to  submit  adverse  cornments 
within  30  days  of  the  publication  of  the 
fiirei:t  final  rule,  the  rule  will  become 
effective  without  the  need  to  publish  a 
.separate  final  rule.  Howe\er.  FCIC  will 
piiMish  a  document  in  the  Federal    . 
Register  stating  that  no  adverse 
I  onnnents  were  received  regarding  the 
direct  final  rule,  and  confirming  that  the 
direct  final  rule  is  effec  tive  on  the  date 
staled  in  the  dirtn.t  firal  rule. 

If  FCIC  .-eceives  writ'en  adverse 
( omments  or  written  notice  of  intent  to 
submit  adverse  comments  with-n  30 
days  of  the  publi(,ation  of  a  direct  final 
rule,  a  notice  of  withdrawal  of  the  direct 
final  rule  will  be  published  in  the 
Federal  Register.  If  FCIC  intends  to 
proceed  wi!h  tlie  rulemaking,  the  dirett 
final  rnit'  vvil!  be  republished  as  a 
proprised  rule  and  we  will  proctH?d  with 


ppdrral  Rrgisler 

Vi)l.  ry\.  No.  )"i!) 

Thurs<iay.  Aiisust   i«.  1994 


the  normal  nolice-and-conunent 
rulemaking  pro(.edures. 

Determining  When  To  I'se  l^irecl  Final 
Rulemaking 

Not  all  FCIC  rules  an^  good  candidates 
for  direct  final  rulemaking.  FCIC  irr.ei-ds 
to  use  the  direi:t  final  rulemaking 
pro<:edure  only  for  rules  that  are 
considered  to  be  noncontroversial  and 
unlikely  to  generate  adverse  commci  is. 
The  decision  to  use  di.-vr  f  final 
rulemaking  for  a  mle  will  he  based  on 
FCIC's  past  experience  with  similar 
rules. 

Done  in  U'.ishin^ioii.  IV.  Ull^  :.")th  iii)\  i.f 
July  1994. 

Kenneth  D.  Ackerman. 

Manogf^r.  Fpdi-ml  Crop  /;i.m.  '•ij;,/>» 

Corpnmtinn. 

|FR  D<K..  94-20012  Fil.-ct  ;i-17-'14.  H.Jr.;,n,l 

BILLING  CODE  3410-08-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  214 

[INS  No.  14540-94] 
RIN1115-AC72 

Temporary  Alien  Workers  Seeking  H- 
1B,  O,  and  P  Classifications  Under  the 
Immigration  and  Nationality  Act- 
Correction 

AGENCY:  Imniif^n'ion  ai;d  Naluraliz.-itinn 
Servic  e.  Justice. 

ACTION:  CorrtH  tion  to  fii;al  ridi- uffw.five 
date. 


SUMMARY:  The  Immigration  and 
Naturalization  Service  (Scrvii.e) 
published  a  final  rule  on  .August  15. 
1994  at  39  FR  41818  whi(  h  be.ame 
effective  upon  puhiication.  Thi' eifective 
date  of  this  final  rule  should  ha\c  bwn 
30  days  following  the  date  of  tiie  rule's 
publication  in  the  Federal  Register. 
This  document  correi  ts  the  error  by 
providing  that  the  final  rule  shall  not  be 
made  effective  until  30  da\s  following 
publication  of  this  corr.i  tion  in  the 
Federal  Register. 

EFFECTIVE  DATES:  Th>'  ctf.'ctive  dale  of 
this  correction  is  August  15.  1994  The 
effective  date  of  the  final  rule  puhiishwi 
nn  August  15,  1994  is  S««pt('mber  19. 
1994. 
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D.itcd:  August  12.  19^)4. 
Doris  Meissner, 

Cnmmlssioner.  ImiT]i;^raUonji:ul 

Sdtnralizatior.  Sen  Ice. 

|FK  Doc.  94-20320 Fiif.i  8 -17-it4;  8  4S  a.iil 

BILLING  CODE  4410-1(V-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart151 
[Docket  No.  94-057-1] 

Recognized  Breeds  and  Books  of 
Record 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the 
"Recognition  of  Breeds  and  Books  of 
Record  of  Purebred  Animals" 
regulations  by  adding  the  following  to 
the  list  of  "recognized  breeds  and  books 
of  record":  the  Belgian  Blue  and 
Gelbvieh  breeds  of  cattle,  the  Trakehner 
and  Morab  breeds  of  horses,  the  Herd 
Book  of  the  Gelbvieh,  the  Trakehner 
Stud  Book,  and  the  Morab  Stud  Book.  It 
has  been  determined  that  these  breeds 
of  cattle  and  horses  and  books  of  record 
qualify  for  such  listing.  This  action  will 
allow  duty-free  entry  into  the  United 
States  of  horses  and  cattle  which  are 
registered  in  the  books.  We  are  also 
updating  the  address  to  which  bonks  of 
record  are  sent. 

DATES:  This  rule  will  be  effective  on 
October  17. 1994.  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adve.'se 
comments  on  or  before  September  10. 
1994.  if  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
u  ithdrawing  this  rule  before  the 
effective  date. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
I  omments  to  Chief,  Regulatory  Analysis 
and  Development,  PPD,  APIIl'S,  USDA. 
room  804,  Federal  Building,  e>r>Uri 
Helcrest  Road,  HyatLsville,  MD  20782. 
Please  state  that  your  submission  refers 
to  Docket  No.  94-057-1.  Submissions 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue,  SW.. 
Wa.shington,  DC,  between  R  a.m.  and 
4:Tn  p.m.,  Monday  through  Friday. 
e\c:fpt  holidays.  Persons  wisliing  to 
inspect  comments  and  notices  art.' 


requ<stfd  to  call  nliead  on  (202)  r>90- 
2H17  ta  facilit.'.tn  entry  into  the 
conm!«!it  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andn»3  Morgnn,  Simior  Staff 
\'eteriiVirian.  Inipoi1-E\;iort  Animals 
Staff.  Matiunal  Center  for  Import  and 
Export,  Veterinary  Services,  APHIS, 
l!SDA.-room  7n:!," Federal  Building, 
fiSO,^)  Btlcrest  Road,  Hv;ittsville,.MD 
20782.  CUJl)  4.'ir.-H;iHi 
SUPPLEMENTARY  INFORMATION: 

Backgnound 

Item  100.01  in  Part  1,  Schedule  1,  of 
19  U.S.C.  1202  (the  Tariff  Act  of  1930, 
as  amended)  provides,  in  part,  that 
animals  (e.xcepf  for  certain  foxes) 
certified  to  the  collector  of  customs  by 
the  Department  of  Agriculture  as  being 
pure  bred  of  a  recognized  breed  and 
duly  repistered  in  a  book  of  record 
recognized  by  the  Secretary  of 
Agriculture  for  that  breed,  may  be 
entered  by  a  citizen  or  agency  of  the 
United  States  into  the  United  States  free 
of  duty  if  imported  for  breeding 
purposes.  Implementing  regulations, 
captioned  "Recognition  of  Breeds  and 
Books  cf  Record  of  Purebred  Animals" 
(referred  to  below  as  the  regulations), 
are  set  forth  in  9  CFR  part  151. 

In  accordance  with  §  151.2  of  the 
regulations,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Ser\i{.8  (APHIS)  issues  certific^ites  of 
pure  breeding  for  certain  animals.  To  be 
eligibla  for  a  certificate,  §  151.8  of  the 
regulations  stipulates  that  an  animal 
must  be  "purebred  of  a  recognized  breed 
and  have  been  registered  in  good  faith 
in  a  book  of  record  listed  in  §151.9  |of 
the  regulations!  arid  must  not  have  been 
registered  on  inspection  without  regard 
to  purity  of  breeding."  The  regulations 
contain  lists  of  "recognized  breeds  and 
books  of  record"  for  cattle,  horses,  asses, 
sheep,  poats,  swine,  dogs,  and  cats. 

A  "book  of  rec  ord"  is  defined  in 
i^  151.1  of  the  regulations  as:  "A  printed 
book  or  an  approved  microfilm  record 
sponsored  i\  a  registry  a.ssociation  and 
containing  i^ri-eding  data  relative  to  a 
large  number  of  registered  purebred 
animals  used  as  a  basis  for  the  issuance 
of  pedipree  certificates." 

Seciirm  151.9,  paragrajih  (a),  of  the 
regu!at)o!;s  lists  breeds  and  books  of 
re(  ord  in  countries  other  than  Canada. 
Section  151.9,  paragraph  (b),  of  the 
regulations  lists  breeds  and  books  of 
record 'in  Cannrla. 

In  aarordance  with  ihe  procedure^ 
described  below  under  EFFECTIVE  DATE, 
this  direct  final  rule  will  amend  §  151.9 
of  the  regulations  as  follows:  It  will 
amend,  the  list  of  "recognized  breeds 
and  lH.»)ks  of  record"  in  §  151.9(a)  of  Ihe 


regulations  by  adding  the  Gelbvieh 
breed  of  c:attle,  and  the  Trakehner  and 
Morab  breeds  of  horses  as  rec:ogni7.ed 
breeds.  This  document  also  will  amend 
§  151.9(a)  by  adding,  as  books  of  recorxi, 
the  Herd  Book  of  the  Gelbvieh  issued  by 
the  American  Gelbvieh  Association,  the 
Trakehner  Stud  Book  issued  by  the 
/American  Trakehner  Association,  and 
the  Morab  Stud  Book  issued  by  the 
North  American  Morab  Horse 
Association,  Inc.  In  additixin,  this 
document  will  amend  §  151.9(bJ  of  the 
regulations  by  adding  the  Belgian  Blue 
and  Gelbvieh  breeds  of  cattle  as 
recognized  breeds.  The  books  of  rei:ord 
of  the  Canadian  Live  Stock  Records, 
Ottawa,  Canada,  are  already  listed  in 
§  151.9(b)  as  being  recognized  books  of 
record  for  certain  breeds  in  Canada  and 
they  will  be  the  books  of  record  for  the 
fk'Igian  Blue  and  Gelbvieh  breeds  as  * 
well. 

In  accordance  with  §  151.10  of  the 
regulations,  before  a  breed  or  book  of 
record  shall  be  added  to  the  regulations, 
the  ciustodian  of  the  book  of  record  must 
submit  to  APHIS  "a  complete  copy  of 
the  book  of  record,  consisting  of  any 
published  printed  volumes  and  any 
microfilm  records  issued  by  the  registry 
association  up  to  date  of  application, 
together  with  a  copy  of  all  rules  and 
forms  in  force  on  said  date  affecting  the 
registration  of  animals  in  said  book." 

The  cu.stodians  of  the  book  of  record 
for  the  Gelbvieh  breed  of  cattle,  and  the 
Trakehner  and  Morab  breeds  of  horses 
each  submitted  to  APHIS  a  complete 
copy  of  the  book  of  record  with  a  copy 
of  nil  rules  and  forms  affet:ting  the 
registration  of  the  animals  in  the  book 
of  record.  Upon  review,  the  agency  has 
determined  that  both  the  breeds  and 
books  of  record  meet  (lie  requirements" 
of  the  regulations  for  addition  to  the  list 
of  ■re<:ogni7.ed  breeds  and  books  of 
record." 

This  direct  final  rule  also,  will  update 
the  address  to  whic;h  books  of  records 
are  sent.  The  address,  listed  in  §  151.9, 
will  be  changed  from  the  United  .States 
Goveriunent  Despatch  Agency,  L'fi 
Federal  Plaza,  New  York,  New  York 
10(K)7,  U.S.A.,  to  the  Animal  and  Plant 
Heallli  Inspection  Service,  United  States 
D('[)artment  of  Agriculture,  room  764. 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  207R2. 

Effective  Date 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comments. 
This  rule  will  be  effective,  as  published 
in  this  document,  60  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  we  rticeive  written  adver.se 
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comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
nile  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  rec-eive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  ret:eive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
nile  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document.  Executive  Order 
12866  and  Regulatory  Flexibility  Act 
This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Certain  cattle  and  horse  owners, 
breeders,  exporters,  importers,  and 
breed  associations  may  experience  a 
positive  economic  impact  when 
Gelbvieh  and  Belgian  Blue  cattle,  and 
Trakehner  and  Morab  horses,  recei\e 
official  USDA  recognition.  Such 
recognition  enhances  the  marketability 
of  these  animals.  However,  ba.sed  on 
past  experience,  we  do  not  anticipate 
any  et;oiiomic  benefit  to  be  significant. 
Further,  the.se  entities  comprise  less 
than  one  percent  of  the  total  number  of 
cattle  and  horses  imported  into  the 
United  States  annually. 

Under  these  circumstances  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  njle  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Ju.stice 
Reform.  This  rule:  (1)  Preempts  all  Statt> 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  c;oiirt 
challenging  this  rule. 


Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  re<;ordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 

List  of  Subjects  in  9  CFR  Part  151 

Animals,  Imports,  Reporting  ;w,i\ 
re«;ordkeeping  requirements. 

PART  151— RECOGNITION  OF 
BREEDS  AND  BOOKS  OF  RECORD  OF 
PUREBRED  ANIMALS 

At.cordingly,  9  CFR  part  !.■>]  is 
amended  as  follows: 

1.  The  authority  citation  for  pari  1.5t 
continues  to  read  as  follows: 

Aulhorilv:  19  IJ.S.C.  1202;  7  (TR  2.17 
2.51.  ami  371. 2(ii). 

2.  In  §  151.9,  the  introdudorv  text  is 
amended  by  revising  the  last  scntem*. 
and  the  table  in  paragraphs  (a)  and  (b) 
is  amended  by  adding  the  following 
information,  in  alphabetical  order  by 
breed: 

§  151.9    Recognized  breeds  and  books  of 
record. 

*   '  All  books  of  re«;ord  sent  to  the 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agnc-ulture,  shall  be  submitted  through 
the  Animal  and  Plant  Health  Inspection 
Service,  USDA,  room  764,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782. 


(n)  • 


Cattle 


Code 

Name  of 
breed 

Book  ot 
record 

By  whom  pub- 
hshed 

• 

1113 

• 

Gefbvieh 

• 

Herd 

Amencari 

Book 

Gelbvieh  As- 

otttie 

sociation, 

Gelb- 

10900 Dover 

vieh. 

Street,  West- 
minster, CO 

« 

* 

« 

80021. 

' 

Horses 

Code 

Name 
of  breed 

Book  of 
record 

By  wtHjm  pot>- 
lished 

• 

2112 

• 

Morab  .. 

• 

Morab 

North  American 

Stud 

Mocab  Horse 

Book. 

Association, 
Inc.,  W  3174 
Fero  Springs 
Road,  Hrtbert. 
Wl  54129. 

HORSES— Continued 


Code       '^*"®       ^°**  °'      By  wtwm  put>- 
of  breed      record  fished 


2113    Trakeh- 
ner ...     trakeh-     Amencan 

ner  Trakehner  As- 

Stud  sociation. 

Book.         2305  Novenv 
ber  Lane, 
Resfon,  VA 
22091. 


(b)'    • 


Cattle 


Code 


Name  of 
breed 


Code 


Name  of 
breed 


1110    Belgian  Btue 
1114    Gelbvieh 


Dono  at  VVashinj-f.)!!.  CX;,  this  10th  ^\v,\  of 
August  lf^M. 

William  S.  Wallace, 

A>:imf,  A dministniU)r,  Aniinol  nr.ii  Plimt 

Hf^ilth  Inspettinn  Seniiy. 

\rH  DiM..  94-20182  Filoii  8-17-94;  «:45ito)l 

BILLMC  CODE  3410-34-l> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration  *^ 

14  CFR  Part  71 

(Airspace  Docket  No.  94-ANM-24] 

Amendments  to  Class  D  Airspace; 
Medford,  Porttand-HitlslMro,  and 
Salem,  OR 

AGENCY:  Federal  Aviation 
Administration  {FAA),  DOT. 
ACUON:  Final  rule. 


SUMMARY:  This  action  amends  Class  D 
airspace  at  the  Medford,  Portland- 
Hi  llsboro,  and  Salem  Airports,  Oregon. 
It  will  add  information  regarding  hours 
of  operation  to  the  airspace  description. 
Airspace  reclassification,  in  effect  as  of 
September  16,  1093,  has  discontinufnl 
use  of  the  femi  "<:ontrol  zone," 
replacing  if  uitli  the  description  "Clash 
D"  airspace.  The  Class  D  airspac  e  is 
depicted  on  aeronniitic.il  (harts  for  pilot 
referen<:e. 

EFFECTIVE  DATE:  090]  I TrC.  0<  loljer  13. 
1994. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland,  System  Management  Branch. 
ANM-530.  Federal  Aviation 
Administration,  Docket  No.  94-ANM- 
24,  1601  Lind  Avenue  S.VV..  Renton. 
Washington  980.55-405f),  Telephone: 
(20r>)  227-2536. 

History 

SUPPLEMENTARY  INFORMATION: 

On  May  10.  1994,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  estahlish 
Class  D  airspace  for  the  Medford. 
Portland-Hillsboro,  and  Salem  Airports. 
Oregon,  (59  FR  24037).  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  process  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desired.  No  comments  vrere 
received. 

Airspace  reclassification,  in  effect  as 
of  September  16,  1993.  has  discontinued 
use  of  the  term  "control  zone." 
replacing  it  with  the  designation  "Class 
D  airspace."  Class  D  airspace 
designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  are  published  in  paragraph 
5000  of  FAA  Order  7400.9A  dated  June 
17,  1993.  and  effective  September  16. 
1993.  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
luly  6. 1993).  The  Class  D  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order.  The  coordinates  in  this  final  rule 
are  in  North  American  Datum  83. 

The  Rule 

Th^?  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
Class  D  airspace  at  Medford.  Portland- 
Hillsboro,  and  Salem,  Oregon.  It  will 
provide  information  regarding  hours  of 
operation  in  these  airspac;e  descriptions. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  forv\'hich 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  128RB;  (2)  is  not  a 
"significant  rule"  under  lX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of 
regulatory  evaluation  as  the  antit  ipated 
impact  is  so  minimal.  Since  this  is 
routine  matter  that  will  onlyaffect  air 
traffic  procedures  and  air  n.n  igation,  it 
IS  certiiied  that  this  rule  wiii  not  have 
a  .significant  economic  impact  on  a 
Nubstantial  number  of  small  entiiies 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  In  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  (he  Amendment 

In  (Dusideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  r.S.C.  app.  1348(a),  i;i54(a). 
1310;  E  O.  10854.  24  FR  9.56,5,  3  CFR.  1959- 
196;?  Ciimp..  p.  389;  49  V.SX'..  106(g):  14  CFR 
11.69. 

§71.1    [Amended) 

2.  Tlie  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16.  1993,  is 
amended  as  follows; 

ParagrviJh  5000  General 


ANM  OR  D  Medford,  OR  (Kuvisodl 
Medford-lackson  Airport,  OR 

(iat.  42°22'20"  N,  lung.  122°52'21"  W) 

That  airspace  extending  upward  from  t\w 
surface  to  and  including  3.800  feet  MSL 
within  a  4.1-mile  radius  of  the  Medford- 
lacksun  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  t)y  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
there.ifter  he  continuously  published  in  the 
Airport/Facility  Directory. 

«  #  *  *  IT 

ANM  OR  D  Portl.ind-Hillsboro.  OR  IRevisedl 
I'ort'iand-Hillsboro  Airport.  OR 

(lat.45=:!2'25-N.  long.  122°56'59"W) 
That  airsp'it  e  ('xtending  upward  from  the 
surface  to  ami  hk  lading  2.700  feet  MSL 
within  a  4.2-mile  rnduis  of  the  Portland- 
Millslioro  Airport  This  (;iass  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
.Airmi'ji.  The  effer  live  date  and  time  will 
therr.ifter  l)e  continuously  published  in  the 
Airpoill/racility  Directory 


VNMPKD  Salem.  C 


ANM  t)R  D  Salem.  OR  iRevised] 
S,ilfm;M(:NaryFiel(i.OR 

(lat.44'54'U4  ■  N.  long.  12:i°O009"  W) 
That  airspace  extending  upward  f.om  the 
surf.iie  to  and  including  2.700  feet  MSL 
within  a  4-mile  radius  of  McNary  Field.  This 
Class  D  airspace  area  is  effective  during  the 
sper.irk  dates  and  times  established  in 
atlvance  by  Notice  to  Airmcin.  The  eftective 
date  ami  time  will  thereafter  be  continuously 
jiubiished  in  the  ,\irport/I'acility  Directory 


Is.sued  in  Seattle,  Washington,  on  lulv 
22.1994. 

Charles  Davis, 

Artinfi  Mnna^t^r,  Air  Traffic  Division 
Northwest  Mountain  Pegion. 

(FR  Doc.  94-20306  Filed  8-17-94;  8:45  ami 

BILLING  CODE  4»ia-1)-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  for  Food  Safety 
and  Applied  Nutrition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drag 
Administration  (FDA)  fs  amending  the 
regulations  for  delegations  of  authority 
relating  to  functions  performed  by 
officials  in  the  Center  for  Food  Safety 
and  Applied  Nutrition  (CFSAN).  The 
reorganization  of  CFSAN.  outlined  in 
the  Federal  Registerof  November  17. 
1992.  created  a  second  Deputy  Director, 
retitled  several  organizational  units,  and 
transferred  responsibilities  to  newly 
c;reated  organizational  units.  The.se 
changes  require  a  revision  in  the  related 
delegations  of  authority.  In  addition, 
new  authority  delegations  are  made  that 
are  needed  to  allow  the  organization  to 
handle  routine  and  noncontroversial 
matters  efficiently. 
EFFECTIVE  DATE:  Augu.st  18.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  B.  Brock.  Office  of  Planning, 
Policy,  and  Strategic  Initiatives 
(HFS-24),  Food  and  Drug 
Administration,  rm.  5830,  2"n  C  St, 
SW.  Washington.  DC  20204,  202- 
205-4273; or 
Fllen  R.  Rawlings,  Division  of 
Management  Systems  and  Policy 
(HFA-340),  Food  and  Drug 
Administration,  rm.  3-50.  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
301^43-4976. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  17, 1992 
(57  FR  54239),  FDA  outlined  the 
reorganization  of  CFSAN  and  its  new 
substructure.  This  technical  amendmeiu 
revises  references  in  the  delegations  of 
authority  to  CFSAN  officials  to  conform 
with  their  organizational  placement  and 
new  titles.  In  some  cases,  authorities 
that  were  vested  in  one  official  are  now 
shared  by  two  or  more  officials. 
The  sections  affected  by  this 
amendment  are  §  5.22  Certification  of 
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tnin  cnpies  and  use  of  Department  seal 
(21  CFR  5.22);  §  5.25  'Research, 
investigation,  and  testing  progrnms  and 
health  information  and  health 
promotion  programs  (21  CFR  5.25): 
tj  5.26  Sen-ice  felloivships  (21  CFR  5.20); 
tj  5.30  Hearings  (21  CFR  5.30);  §  5.31 
Petitions  under  part  10  (21  CFR  5.31); 
S  5:37  Issuance  of  reports  of  minor 
violations  (21  CFR  5.37);  §  5.61  Faod 
standards,  food  additives,  grneraflv 
recognized  as  safe  (GEASI  substances, 
color  additives,  n.itrient  content  claims, 
and  health  claims  (21  CFR  5.61);  §5.02 
Issuance  of  initial  emergency  permit 
ordirs  and  notices  ofconfinnntion  of 
effective  date  of  final  regulations  on 
fond  for  human  and  animal 
cnn.'iumption  (21  CFR  5.62);  and  §  5.r.f. 
Approval  of  schools  providing  fund- 
processing  instruction  (21  CFR  5.66). 

FDA  is  also  amending  tlit-  regulations 
on  delegations  of  authority  by  Ldciin^ 
new  authority  delegation.s  from  the 
Director  and  Deputy  Direciors.  CFSAN. 
to  specific  office  and  division  directors. 
The.se  new  authorities  pertain  to  routine 
and  noncontroversial  matters  and  will 
allow  the  organization  to  operate  more 
efficiently.  The  sections  affected  by 
adding  these  new  authorities  are 
§S  5.22,  5.31.  5.61.  5.62.  and  5.66. 
Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary' 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Governiueiit 
agencies),  Imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  ComriiissioiK  r 
of  Food  and  Drugs,  21  CFR  par!  ,'  i.s 
emended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORFTY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFK 
part  5  continues  to  read  as  lc!ki'.\s: 

Authority:  5  IJ.S.C.  504.  5.i2.  .^[j;).  2;  7 
f  S.C.  l.-iSa,  2271;  15  f.S.C.  ir.iH.  Mii\-1ZH2. 
:i701-3711a;  sees.  2-12  of  the  r.ilr  Vnt  kiigi;;- 
arui  Liiboiing  Art  (15  I'S.C;.  1451-14fi1):  21 
r.S.C:.  41-50.  Bl-63,  141-149,  487f.  b74(ti). 
801-886.  10,31-i;iOy;  sees.  201-90:;  (if  the 
Fmicnil  Food.  Dnig.,Hnd  Co^mrtic  .^ct  (21 
U.S.C.  321-394);  35  l'.,S.C.  156:  srcs.  :i(n , 
:i02.  303.  307,  310.  311,  351.  352.  3(.l.  302. 
1701-1706,2101,2125.  2127.  2128of  !!,(• 
Public  Health  .Service  Act  (42  I!. S.C.  241, 
242.  242a,  2421.  242r..  243.  2fi2.  2h.l,  2(.4. 
265.  300U-300U-.5,  360aii-l.  3(¥lai'-2j, 
(OOaH-27.  300aa-28):  42  I '..S.C..  139.'iy. 
i24(.h.  43;i2.  4831  fa],  10007-10008;  F  (). 


11490,  11921.  and  12591;  sees.  312.313,314 
Drthc  National  Childhood  Vaccine  Injury  .\a 
(if  19af>.  riiti.  L  •)  J  ■«)(,()  142  f.SC.  300aa-l 

lUitf). 

2.  Section  5.22  is  amended  bv  revising 
paragraph  (a)(H)  to  read  as  follows; 

§  5.22    Certification  of  true  copies  and  use 
of  Department  seal 
(a)  •  ♦  * 

{a)(i)  The  Di-rector  and  Deputy 
Directors,  Center  for  Food  Safet'v  and 
.•\pplied  N'utrition  (CFSAN). 

(ii)  The  Director,  Office  of  Policy, 
Planning,  and  Straies'ic  Iniliaiives 
f;F.SA.N. 

(iiil  The  Director.  Office  of 
Management  Syslt-ms,  CFSAN. 

(iv)  The  Director.  Ofn(  e  of  Cosmetics 
and  Colors,  CFSAN. 

(v)  Th.e  Director,  Olfice  of  Food 
I-aheliiig,  CFSAN. 

(vi)  The  Director.  Offi(  e  of  Promarkct 
Approval.  CFSAN 

(vii)  The  Director,  Office  of  Plant  a:!d 
Dair>  Foods  and  Beverages.  CFS.AN. 

(viii)  The  Director.  Office  of  Seaff.od 
CFSAN. 

(ix)  The  Director.  Office  of  Special 
Nutritionals.  CFSAN 

(x)  The  Direc:tor,  Office  of  Special 
Research  Skills,  CFSAN. 

(xi)  The  Director,  OtTicc  of 
Constituent  Operations.  CFS.\N. 

(xii)  The  Director,  Office  of  Field 
Programs.  CFSAN. 

(xiii)  The  Dire(  tor.  Offi(.e  of  Scientific 
Arialvsisand  Support,  C:FS.\N. 
•         *         •  *         » 

3.  Set.lion  5.25  is  amended  by  revising 
paragraph  {a)(4)  to  read  as  follows: 

§  5.25  Research,  investigation,  and  testing 
programs  and  health  information  and  health 
prorrsction  programs. 

(a)  '  '  • 

(4)  The  Director  and  Depaty  Diri;f  tors. 
(Center  for  Fiw.d  SifHv  and  .Xppli-d 
.Nutrition. 

»  •  *  •  » 

4.  Section  5.2(>  is  amendni  hv  i-cvisi:,-,' 
paragraph  (e)  to  read  as  folhius; 

§5.26    Service  fellowships. 

'    •  ♦  •  •  • 

Itj  I'h'- Director  a:Kl  Dtp.iU  I):rt(  tors 
(.tiiter  for  Food  ,S:!f'jis  aiid  .vpulicd 
Nnlr.ticn  (CTSAN),  and  Directlir.  Offli;e 
of  Manageir.ent  Systems.  CFS.XN. 

***** 

5.  Section  5  3(J  isamcntit-d  bv  rtai.->i!'g 
parc'graphs  !aj(l!  a!;d  (cl(2)  to  read  as 
follows: 

§5.30    Hearings, 

(a)  •   *  • 

(1)  Th"  L"i;-i-i  for  and  Dcputv  Diii-c  tors. 
Center  for  Food  .Sufctv  and  Applied 
Nnfrition  (C.FS.'\N).  aiui  the  DiriM.tor. 


Office  of  Policy.  Planning,  and  Strategic 
Initiatives.  CFSAN. 

•  •        •         •        « 

(cl  *  *  * 

(2)  The  Director  and  Depiitv  Directors 
CFSAN. 

♦  *         •         •         . 

6.  Section  5.31  is  amended  bv  n;visii.g 
paragraphs  (c)(2)  and  (e)(1)  to  n-ad  as 
follows: 

§5.31     Petitions  under  part  10. 


(2)  Tile  Director  and  Dcpnts  Direciors. 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFS,A.N).  aiid  che  Diret.tor. 
Office  of  Policv.  Planning.  a;)d  Strategic 
Initiatives.  CFSAN. 

•  *         •         .         . 

(<)(1)  The  following  offii.ia'.sa.n^' 
authorized  to  issue  180-dav  Tentative 
response';  to  citizen  petitions  on  food 
and  cosnieiic  matti-rs  nnd.-r 
is  in.30(e)f2)(iii)ofl!!is  chapter  that 
relate  to  tlie  as-igncd  funf  tions  of  that 
Center: 

(i)  The  Dire(  tor  and  Deputy  Direi  to-s, 
Center  for  Food  Safetv  and  Applied 
Nutrition  (CFS,\N). 

(ii)  The  Dire<:lor,  Offae  of  Policy, 
Planning,  and  Strategic  Initiatives. 
CFSAN. 

(iiij  The  Dinntor.  Office  of  Ciosmctit^s 
and  Colors.  CFSAN. 

(iv)  The  Director,  Office  of  Food 
l.aheling.  CFSAN. 

(v)  The  Direct r?r.  Olfice  of  PrHninrkel 
.Approval,  CFS,\N 

(vi)  The  Dlrecto^  Office  of  P'ant  and 
D.':'ry  Foods  and  15.'ver.-!gv<:.  CFS.W. 

(^  iij  The  Director.  Office  of  St.'afood. 
CFSAN. 

(viii)  The  Director,  Office  ot  Spec  ial 
N;;tritior,a!s.  CFSAN. 

•  ♦         •         •         • 

7.  .Se(  tion  5.37  is  amend'  ri  h.  r-  ^i.sing 
para<>,m|)hs  (a)(3)(i)  through  (.n.   •  .  ii) 
and  t)v  adiiing  new  paragraph  i  i.i(  5j(iv) 
tn  read  as  follows: 

§  5.37     Issuance  of  reports  of  n•.'^or 
violations. 

(ii)*'*  • 

( ^)(i)  The  Direct;ir  and  Deputy 
Dir-et.iors.  Center  for  Food  S.iietv  and 
Applii'd  Nutrition.  (CFSAN). 

(ii)  The  Dire(.t<.r,  Olfice  of  pL:lic\ . 
riamiing,  and  Strategic  Ir.iliatives. 
CFSAN. 

{;ii)  The  Director,  Office  of  Fie],) 
rrogra!;is,  CFSA.N. 

liv )  Th'-  Diret.tor.  Divisiun  of. 
l.ruor(  enicnt.  Offite  of  Field  ProuMms. 
CFSAN. 


H  Section  5.61  is  aniended  bv  re\  isuig 
pa-Mgraphs  (a),  [h][\,.  (li)(2).  (clil).  (<!). 
(e).  (fid).  n;id  fg)  t„  r.v,d  as  fellows: 


I 

42492      Federal  Register  /Vol.  59.  No.  159  /Thursday.  August  18.  19&4  /  Rules  and  IflegulationS 


S5.61    Food  standards,  foo4  additives, 
generally  recognized  as  safe  (GRAS) 
substances,  color  additives,  nutrient 
content  claims,  and  health  claims. 

(a)(1)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Dnigs 
under  Section  409  and  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  regarding  the  issuance  of 
notices  of  filing  (including  notices  of 
extension  of.  or  reopening  of.  the 
comment  period),  and  of  voluntary 
withdrawal,  of  petitions  on  food 
additives,  generally  recognized  as  safe 
(GRAS)  suhstances,  and  color  additives 
that  relate  to  the  assigned  functions  of 
the  respective  Center: 

(i)  The  Director  and  Deputy  Directors, 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN). 

(ii)  The  Director,  Offi»:e  of  Policy, 
Planning  and  Strategic  Initiatives, 
CFSAN. 

(iii)  The  Direc;tor,  Office  of  Premarket 
Approval,  CFSAN. 

(iv)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM). 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN),  and  the  Director, 
Office  of  Policy,  Planning,  and  Strategic 
Initiatives,  CFSAN  are  authorized  to 
perform  all  the  functions  of  the 
Commissioner  of  Food  and  Drugs  under 
section  401  of  the  act  regarding  the 
issuance  of  proposed  rulemaking 
(including  notices  of  extension  of,  or 
reopening  of.  the  comment  period) 
pertaining  to  food  standards. 

(b)(1)  The  Director  and  Deputy 
Directors.  CFSAN,  and  the  Director, 
Office  of  Policy,  Planning,  and  Strategic 
Initiatives,  CFSAN  are  authorized  to 
perform  all  of  the  functions  of  the 
Commissioner  of  Food  and  Drugs  under 
sections  409  and  721  of  the  act 
regarding  the  approval  of  the  use  of  food 
additives  under  section  409(e)  of  the  act 
and  the  listing  of  color  additives  under 
section  721(d)  of  the  act  where  the 
listing  does  not  involve  novel  or 
«;ontroversial  issues  and  does  not 
Involve  any  questions  about  the 
applicability  of  the  Delaney  Anti-Cm K.er 
Clause. 

(2)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  Commissioner  of  Food 
and  Drugs  under  section  401  of  the  act 
regarding  the  issuance  of  notices  of 
temporary  permits  for  foods  varying 
from  standards  of  identity  undor 
§130.17  of  this  chapter:  " 

(i)  The  Dire<:tor  and  Deputy  Direi.tors, 
CFSAN. 

(ii)  The  Director,  Office  of  Policy, 
Planning,  and  Strategic  Initiatives, 
CFSAN. 


(iii)  The  Director.  Office  of  Food 
Labeling.  CFSAN. 

•  ■•*«* 

'c)(l)  The  following  officials  are 
authorized  to  issue  90-day  letters  to 
food  additive  petitioners  under  section 
409(i;)(2)  of  the  act  or  to  color  additive 
petitions  under  section  721(d)(1)  of  the 
act  that  relate  to  the  assigned  functions 
of  the  Center: 

(i)  The  Direi:tor  and  Deputy  Directors, 
CFSAN. 

(ii)  The  Director,  Office  of  Policy, 
Planning,  and  Strategic  Initiatives, 
CFSAN. 

(iii)  The  Director.  Office  of  Premarket 
Approval,  CFSAN. 

(iv)  The  Director,  Division  of  Product 
Policy,  Office  of  Premarket  Approval. 
CFSAN. 

(v)  The  Director,  Division  of  Petition 
Control,  Office  of  Premarket  Approval, 
CFSAT^. 
«        •        •        •        • 

(d)  The  follovvitig  officials  are 
authorized  to  certify  batches  of  color 
additives  under  section  721  of  the  act: 

(1)  The  Director  and  Deputy  Dinnitors, 
CFSAN. 

(2)  The  Director,  Office  of  Policy, 
Planning,  and  Strategic  Initiatives, 
CFSAN. 

(3)  The  Director,  Office  of  Cosni»>tij:s 
and  Colors,  CFSAN. 

(e)  The  following  officials  are 
authorized  to  issue  advance  notices  of 
proposed  rulemaking  pertaining  to 
Codax  Alimentarius  food  standards  and 
noti(2es  terminating  consideration  of 
such  standards  when  comments  fail  to 
support  the  desirability  and  need  for 
proposing  their  adoption,  under  ??  130.6 
of  this  chapter: 

(1)  The  Director  and  Deputy  Directors. 
CFSAN. 

(2)  The  Director,  Offi».e  of  Policy. 
Planning,  and  Strategic  Initiatives, 
CFSAN. 

(3)  The  Director,  Offit  e  of  Food 
Labeling.  CFSAN. 

(1)  The  Director  and  Deputy  Directors, 
CFSAN,  and  the  Dire<jtor,  Office  of 
Poliir/,  Planning,  and  .Strategic 
Initiatives,  CFSAN. 

*         »         •         •         * 

|g)|l)  The  following  offit.ials  are 
authorized  to  perform  all  of  the 
functions  of  the  Commissioner  of  Food 
and  Drugs  under  section  403(r)(4)  of  the 
art  regarding  the  issuance  of  decisions 
to  grant  or  deny  petitions  for  nutrient 
content  claims  and  health  claims  that  do 
not  pre.sent  controversial  issues  and 
regarding  the  issuance  of  any  notices  of 
proposed  rulemaking  that  residt  from 
such  action: 

(i)  The  Dire«;tor  and  Deputv  Directors, 
CFSAN. 


(ii)  The  Director,  Office  of  Policy, 
Planning,  and  Strategic  Initiatives, 
CFSAN. 

(2)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  CommissionCT  of  Food 
and  Drugs  under  section  403(r)(4}  of  the 
act  regarding  the  issuing  of  letters  of 
filing  in  response  to  petitions  for 
nutrient  content  claims  and  health 
f;laims: 

(i)  The  Director  and  Deputy  Directors, 
CFSAN. 

(ii)  The  Director,  Office  of  Policy, 
Planning,  and  Strategic  Initiatives. 
CFSAN. 

(iii)  The  Director,  Office  of  Food 
libeling.  CFSAN. 
*        *        »        •        • 

9.  Section  5.62  is  revised  to  read  as 
tollows: 

§  5.62    Issuance  of  initial  emergency  pennit 
orders  and  notices  of  confirmation  of 
effective  date  of  final  regulations  on  food 
for  human  and  animal  consuntption. 

(a)  The  Director  and  Deputy  Dire»:tors, 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN).  the  Director,  Office 
of  Field  Programs.  CFSAN,  and  the 
Director.  Division  of  Enfort:ement, 
Office  of  Field  Programs,  CFSAN,  are 
authorized  to  i.ssue  initial  emergency 
permit  orders  under  §  108.5  of  this 
chapter. 

(h)  The  following  officials  are 
authorized  to  issue  noticies  of 
confirmation  of  effective  date  of  final 
regulations  on  food  matters  promulgated 
under  set;tion  701(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act: 

(1)  The  Director  and  Deputy  Directors, 
CFSAN. 

(2)  The  Director.  Office  of  Policy, 
Planning,  and  Strategic  Initiatives, 
CFSAN. 

(3)  The  Director,  Office  of  Food 
Labeling,  CFSAN. 

(4)  The  Director,  Office  of  Special 
Nutritionals.  CFSAN. 

(5)  The  Dirertor.  Office  of  Plant  and 
Dairy  Foods  and  Beverages,  CFSAN. 

(6)  The  Director,  Office  of  Seafood, 
CFSAN. 

(7)  The  Director,  Office  of  Field 
Programs,  CFSAN. 

(8)  The  Director,  Office  of  Premarket 
Approval,  CFSAN. 

10.  Section  5.66  is  revised  to  read  as 
follows: 

§  5.66    Approval  of  schools  providing  food- 
processing  instruction. 

The  following  officials  are  authorized 
to  perform  all  the  functions  of  the 
Commissioner  of  Food  and  Drugs  under 
§  1 1 3.10  of  this  chapter  regarding  the 
approval  of  schools  giving  instruction  in 
retort  operations,  processing  .systems 
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Gp.»rations,£septii,  proci'ssing  fiiid 
packaging  systc^m  cnernfions.  ;:nr| 
container  closure  inspt-i.tions: 

(a)  The  Director  finci  Dfjnity  Directors. 
C;<T,ler  for  Kood  Scifetv  and  ApiiiWid 
Nutj-ition  (CFSAN). 

(b)  The  Director.  Ofilce  of  Policy, 
I'lar.r.inn.  and  Strati-t'ic  Ini!i;itive.s, 
CiFSAN.' 

((.)  The  Director.  Office:  of  Plnnt  iiiui 
Dairy  Foods  and  Rever;:^rs,  CFSW. 

D.ili'.i:  August  12.  lii')4 

RiinaJd  G.  Chcse.iiore, 

.-V^•..o^/l;■^  Cninir.issioi:rr)iirifix!'i-'ti>ri- 
AMcnrs. 

K-K  DiK,.  <M-:o;i48  Fili-;l  8-1  T-O-i;  H.Ar,  i'v.:\ 

BILLING  CODE  4160-01-F 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Penicillin  G  Potassium  in  Turkey 
Drinking  Water 

AGENCY:  Food  and  Druj.!  .^(ln:iiiistralioii 
HflS. 

ACTION:  Final  rule. 


;g;i^^t    IR. 


1904   /  Rnlts  and  Rtguliitinps 


^.2193 


SUMMARY:  The  Food  and  Drn^ 
Administration  (FDA)  is  anitnuling  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  bv  I.  D. 
Riis.seil  Co.  Laboratories.  The  AN.^DA 
provides  for  use  of  penif:illin  G 
potassium  powder  to  make  a  turkey 
drinking  water  for  the  treatment  of 
erysipelas  caused  by  Erysipahitris 
rliusiopathioe. 

EFFECTIVE  DATE:  August  IH.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  For 
Veterinary  Medicine  {HFV-13.'>).  Food 
and  Drug  Administration.  7500  Standi sh 
PL.  Kockville.  MD  20^55.  301-394- 
1043. 

SUPPLEMENTARY  INFORMATION:  I.  D. 
Russell  Co.  Laboratories.  1301  Iowa 
Ave.,  Longmont.  CO  80501.  filed 
ANADA  200-106  which  provides  for 
u.se  of  a  penicillin  C  potassium  powd«r 
to  make  a  medicated  drinking  v\ater  for 
turkeys  used  for  the  treatment  of 
erysipelas  in  turkeys  caused  by 
Er\'sipelnthrix  rhtisinpnthiac. 

Approval  of  L  D.  Russell's  ANADA 
200-106  for  penicillin  C  potassium 
powder  to  make  a  turkey  drinking  water 
is  as  a  generic  copy  of  SoKav's  NAD.-\ 
n.S-OOO  for  the  same  product.  The 
ANADA  is  approved  as  of  July  21.  1994, 
and  the  regulations  are  amended  bv 
revising  §520.1696b(b)(21  CFR 
r)20.1696b(b))  to  reflect  the  approval. 

In  addition,  the  infective  agent  of 
turkey  erysipelas  has  been  renamed 
from  Erysipelothhx  in^idinsn  to  E. 
rhiisiopathine.  The  labeling  of  tlw 


pioneer  and  the  generic  products  use 
the  new  name.  The  regulations  are 
anuT.dor!  in  t?  "2(Vir.')i=>b((:)f2)  to  n'fl(H.t 
the  n'iu  nairje. 

li!  nrrordance  with  t!  .'  freedom  of 
information  pro'.ision?  nfp.irt  20  (21 
CFR  p.-,rt  2(1)  pnd  !>  .51  ?.l  l(iM;2);'il  (21 
CFR  .->14.11(r){2:(ii)),  a  -nummary  of 
s:.i'ei\  and  effectiveness  data  aiui 
information  subiv.itted  to  SM;;')iirt 
.•);,prov::l  of  this  applicition  n:ay  he  seen 
ii!  tilt-  Docku's  .Management  Braiu  h 
(HFA-3nr,i.  Food  and  Drug 
Adi^iiiiistration,  rm..  1-23,  12420 
Parklawn  Dr..  Rockville.  Ml)  20^37. 
between  9  a.m.  and  4  p.:v...  Monday 
thri-.r^h  Fridav. 

The  agency  hus  careluhy  loiisidereil 
tl.t^  poUmliai  cnvironmentiii  effects  ot 
this  at:tion.  FD.'\  has  concluded  that  the 
action  vviil  not  have  a  significant  impact 
on  the  human  environn-iont.  and  that  an 
envirunmeTital  impact  statement  is  not 
required.  The  agency's  finding  of  no 
s'gi-ificnn.t  iu'.pact  and  the  evidence 
supporting  that  finding.  t:ontained  in  an 
environmental  assessment,  may  be  seen 
in  the  Di)ckels  Managejnent  Branch 
(address  abovt-)  between  9  a.m.  and  4 
p.m  .  Monday  through  Fridav. 

List  of  Subjects  in  21  CFR  Part  520 

Ar;imal  dr;;gs. 

Therefore.  undiT  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redeJegated  to 
the  Center  for  Veterinary-  Medicine,  21 
CFR  part  t20  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  l(jr21  CFR 
part  ."!20  continues  to  read  as  follows: 

Aiilho.ritv:..S(t.  .^12  of  th"  Fodi  .-ai  I'oix!, 
[)ni^.  i\nd  Cosmi'tic  Act  CM  I'  .S.C.  :i(,(>b), 

2.  Se(  tion  ,')20.ifi9f.h  is  amended  by 
n;vis-i-ig  paragraph  (h)  and  in  paragraph 
(c)(2)  l/V  r-.'n.cving  tlie  word  "insidinsa  ' 
and  adding  :n  it.*;  place  the  word 
"rhiisiopdlun-^"  to  read  as  toDows: 

§520.1596b    Penicillin  G  potassium  in 
drinking  water. 

*  >  •  •  « 

(h)  S-pr)n.s,'\>.  S.-eNos.  017144  and 
(i.':r:01  in  i? '^in.r.(i!!{(  )  of  this  (  linjiler 


D,itci 


Ai!':;,..!  li).  l!.i'(4. 


Richard  H  Teske, 

Di  fjutv  ^ln'rt(-^r.  Pm-iuiickH  S::r\  t  illiii.it', jtul 
(,'i)/:i/;'i. .•.•!.  p.  (U'/iWr lor  Veiennan  SU'diiinf 
\VH  Due.  '>4-202W)  Fil<-d  B-I7-94;  8.4".  .imi 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  hgalth 
Administration 

29  CFR  Part  1952 
[Docket  No.  T-027] 

Oregon  State  Plan:  Approvii  o1 
Revised  Compliance  Staffing 
Benchmarks 

AGENCY:  Department  of  Laiinr. 

0(  cupaiional  Safjtv  and  Health 

Ad:i;H:i4rriiion  (OSIIA) 

ACTIOS;  1  ir.-il  rule;  appro-,  al  of  rt.\  ised 

Siate  compliance  staffing  benchmarks. 

SUMMARY:  This  document  amends 
•V.enry  regulaliims  to  n  fleet  the 
Assistant  Secrttotv  's  dt  (.ision  to 
approve  revised  cornplianii'  staffiisg 
ben(.hni;i'-k->  fo.-  the  Orfc;.;oii  .State  [<!,i:!. 
EFFECTIVE  DATE:  August  IB,  1094. 
FOR  FURTHER  INFORMATION  CONTACT: 
|;imes  Foster.  Director,  Oflii.e  ot 
liiform.'uion  and  Consumer  .-Mtairs, 
Occi-pational  Safety  and  Health 
Admuiislratioii.  U.S.  Depurtme;it  u.l 
I-ihor.  Room  N-3037,  200  Constitution 
.•\v(  nue.  N\V.,  \Vas!!iii>jton,  DC  20210. 
(202) 219-H148. 

SUPPLEMENTAHY  INFORMATION: 
Background 

Section  IH  of  the  Ok  upat.t.nal  Safety 
ai^d  Health  Aa  of  1970  C'the  Act."  29 
II. S.C.  f;'>1  ft  st'q]  pi-ov  ides  that  States 
which  desire  to  assume  responsibility 
to- developing  and  enforcing 
oc(  upntioT'al  safety  and  health 
standards  may  do  so  bv  *-i:)»mittiiig.  r,:.'.! 
obtaiiiirg  Federal  approval  of,  a  State 
plan.  StKi'on  i8(< )  of  the  Act  sets  fc-rlh 
the  <tati.tor>'  criteria  for  p!:tn  approval, 
and  among  these  (  rite-ia  is  the 
requiretr.ei.t  that  the  State's  plan 
p.'ovide  satisfadon,-  assurances  that  th.e 
slate  age:icy  or  agencies  responsible  for 
implenu'iiting  tfie  plan  }ia\e  ■■*   *   *  t!»? 
qualified  personnel  necessar\-  for  the 
enforcem.ent  of  *    *    *  'Standards,"  29 
r.S.C.  e67(c)(4). 

A  1978  decision  of  tfu  I'.S  Cou.-t  of 
Afipe-ds  and  the  resultisnl  i:!^!  ti.ier-.ting 
o.-^dir  issued  by  the  I'  S.  District  Court 
tor  the  District"  of  Columbia  [AFL-CIOv. 
Mnr'-hail.  C.A.  No.  74— ii)6)  Interpn-ted 
this  provision  of  the  Act  to  re.i'iire 
States  operating  approved  State  p!;ns  to 
tuive  suffitiient  compliance  personnel 
nw;essary  to  assure  a  "fuilv  effective" 
enforcetnent  effort.  The  Assistant 
Se<;r»'tary  of  Labor  for  Occcpational 
S.ifety  and  Health  (the  .'\.s<;istant 
Secretan,)  was  directed  to  establish 
"fully  elf(H:tive"  complianc  e  staffing 
levels,  or  benrhmnrks.  for  e  u  h.  State 
plan. 
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In  1980  OSHA  submitted  a  Report  to 
the  Court  containing  these  benchmarks 
and  requiring  Oregon  to  allocate  47 
safety  and  60  health  compliance 
personnel  to  conduct  inspections  under 
the  plan.  Attainment  of  the  1980 
benchmark  levels  or  sub.sequeni 
revision  thereto  is  a  prerequisite  for 
State  plan  final  approval  consideration 
under  section  18(e)  of  the  Act. 

Both  the  1978  Court  Order  and  the 
1980  Report  to  the  Court  explicitly 
contemplate  subsequent  revisions  to  the 
benchmarks  in  light  of  more  current 
data,  including  State-specific 
information,  and  other  relevant 
considerations.  In  August  1983  OSHA. 
together  with  State  plan  representatives, 
initiated  a  comprehensive  review  and 
revision  of  the  1930  benchmarks.  The 
State  of  Oregon  participated  in  this 
benchmark  revision  process,  which 
resulted  in  a  methodology  whereby  a 
State  could  submit  data  that  would 
justify  revision  of  its  1980  benchmarks. 
In  October  1992.  Oregon  proposed  to  the 
Assistant  Secretary  revi.sed  compliance 
staffing  levels  for  a  "fully  effective" 
program  responsive  to  the  occupational 
.safety  and  health  needs  of  the  State.  (A 
complete  discussion  of  both  the  1980 
benchmarks  and  the  present  revision 
.sy.stem  process  is  set  forth  in  the 
January  16,  1985  Federal  Register  (."iO 
FR  2491)  regarding  the  Wyoming 
occupational  safety  and  health  plan.) 

Proposed  Revision  of  Benchmarks 

In  1980,  OSHA  submitted  a  report  to 
the  Court  containing  the  benchmarks 
and  requiring  Oregon  to  allocate  47 
safety  compliance  officers  and  60 
industrial  hygienists.  Pursuant  to  the 
initiative  begun  in  August  198.1  by  the 
State  plan  designees  as  a  group,  and  in 
accord  with  the  formula  and  geneml 
principles  established  by  that  group  for 
individual  State  revision  of  benchmarks, 
Oregon  reassessed  the  compliance 
staffing  necessary  for  a  "fully  effective" 
occupational  safety  and  health  program 
in  the  State. 

In  Oc'o'ier  1992,  the  Oi  cupational 
Safet\  .-i;!ii  Health  Division  of  the 
Oregon  Departmvnt  of  Consumer  and 
Business  Servi«;es  (the  designated 
agency  or  "designee"  in  the  State) 
completed,  in  conjuiH  tion  with  OSHA, 
a  review  of  the  compliance  staffing 
benchmarks  approved  for  Oregon  in 
1980.  This  reas.ses.sment  resulted  in  a 
proposal  to  OSHA  of  a  revised  health 
i;ompliance  staffing  benr:hmark  of  28 
health  compliance  officers  for  the  State 
of  Oregon.  The  State  determined  that 
there  was  no  compelling  reason  to 
revise  the  existing  1980  safety 
benchmark  of  47  saft-ty  compliance 
officers. 


History  of  the  Present  Proceedings 

On  March  29,  1994,  the  Occupational 
Safety  and  Health  Administration 
published  notice  in  the  Federal  Register 
of  its  proposal  to  approve  revised 
compliance  staffing  benchmarks  for 
Oregon  (59  FR  14589).  A  detailed 
description  of  the  methodology  and 
State-specific  information  used  to 
develop  the  revised  compliance  staffing 
levels  for  Oregon  was  included  in  the 
notice.  In  addition,  OSHA  submitted,  as 
a  part  of  the  record,  detailed 
submissions  containing  both  narrative 
explanation  and  .supporting  data  for 
Oregon's  proposed  revised  benchmarks 
(Docket  No.  T-027).  A  summarv  of  the 
benchmark  revision  proi;ess  is  set  forth 
in  the  January  16, 1985  Federal  Register 
noti(.e  concerning  the  Wyoming  State 
plan  (.•")0  FR  2491).  An  informational 
record  was  established  in  a  separnio 
docket  (Docket  No.  T-OIH)  and 
contained  background  information 
relevant  to  the  benchmark  issue  and  the 
( iirrert  bene  hmark  revision  prut  ess. 

To  essist  and  encourage  public 
parti<;ipation  in  the  benchmark  rev-ision 
process,  a  copy  of  Oregon's  complete 
record  was  maintained  in-the  OSHA 
Dof.ket  Office  in  Wash.ington,  DC. 
Copies  of  Oregon's  record  were  also 
maintained  in  the  OSH.\  Region  X 
Office  in  Seattle,  Washington,  and  in  the 
Office  of  the  Oregon  Department  of 
Consumer  and  Business  Services, 
Occupational  Safety  and  Health 
Division,  in  Salem,  Oregon. 

The  March  29  proposal  invited 
interested  parties  to  submit,  by  May  3, 
1994,  written  comments  and  views 
regarding  whether  Oregon's  proposed 
revised  compliance  staffing  benchmark 
levels  should  be  approved.  No 
(  omments  were  received  regarding 
Oregon's  proposed  benchmarks. 

Decision 

OSH.^  has  carefully  reviev-.ed  the 
ri'cord  developed  during  the  above 
desc.ribed  proceedings.  In  light  of  nil  the 
facts  presented  on  the  ret  nri!.  iin  hiding 
tile  absence  of  any  ohjeitio.is  ir^'im 
iiiterfjs'ed  parties,  the  .'\ssistant 
Sncrt»tary  has  determined  that  the 
ri'visad  honlth  compliance  staffing  level 
propos>;d  for  Oregon  meet  the 
rcquirt;nu'nts  of  the  1978  C;ouit  Order  in 
AFIj-CIO  V .  Marshtill  in  providing  ihe 
iiumlier  of  health  compliance  officers 
for  a  "fully  effective"  enforcement 
program.  Therefoif,  the  revised  health 
benchmark  staffing  level  of  28  health 
compliance  officers  for  Oregon  is 
appnived,  and  the  safety  benc;hmark 
st.ilfitlg  level  of  47  safety  complianc  e 
olficur.s  whi«  h  was  establisheti  in  the 
two  R'-porf  to  Ihe  Court  to  the  D.S. 


District  Court  for  the  District  of 
Columbia  will  remain  unchanged. 

Effect  of  Decision 

The  approval  of  the  revised  staffing 
levels  for  Oregon,  set  forth  elsewhere  in 
this  notic;e,  establishes  the  requirement 
for  a  sufficient  number  of  adequately 
trained  and  qualified  compliance 
personnel  as  set  forth  in  Section  18{c.)  of 
the  Act  and  29  CFR  1902.37(b)(1).  These 
benchmarks  are  established  pursuant  to 
the  1978  Cx)urt  Order  in  AFI^CIO  v. 
Mnrshall  and  define  the  compliance   • 
.staffing  levels  necessary  for  a  "fully 
effective"  program  in  Oregon.  The 
allocation  of  sufficient  staffing  to  meet 
the  beni;hmarks  is  one  of  the  conditions 
necessary  for  States  to  receive  an  18|e) 
determination  (final  State  plan 
approval)  with  its  resultant 
relinquishment  of  concurrent  Fedend 
enforcement  jurisdic  tion. 

Explanation  of  Changes  io  29  CFR  Pari 
1952 

29  CFR  1932  contains,  for  each  St.nle 
having  an  approved  occupational  safety 
and  health  plan,  a  subpart  generally 
describing  the  plan  and  setting  forth  the 
Federal  approval  sfdtus  of  the  plan.  This 
notice  makes  several  changes  to  Subpart 
D  to  reflect  the  approval  of  Oregon's 
n;vised  compliance  staffing 
benchmarks,  as  well  as  to  reflect  minor 
editorial  modifications  to  the  strui:ture 
of  the  Subpart. 

A  new  §  1952. 3f)3,  Complinnce 
stfiffing  hnnchinnrks.  has  been  added  to 
Subpart  D  to  refiect  the  approval  of  the 
re\'ised  benchmarks  for  Oregon. 

While  most  of  the  existing  subparts 
have  been  retained,  paragraphs  within 
the  subpart  have  been  rearranged  and 
renumbered  so  that  the  major  steps  in 
the  development  of  the  plan  (initial 
a|)proval,  developmental  steps  and 
certific:ation  of  c;ompletion  of 
developmental  steps)  are  set  forth  in 
c:hronological  order. 

Relatect  editorial  (;hanges  to  the 
subparts  inchide  modification  of  the 
heading  of  §  1952. 100  to  clearly  identify 
the  initial  plan  approval  of  Oregon.  The 
addresses  of  locations  where  the  Oregon 
plan  may  be  inspected  have  been 
updated  and  are  found  at  S  1952.1«)6. 

Regulatory  Flexibility  Act 

OSHA  certifies,  pursuant  to  the 
Regulatory  Ac:t  of  1980  (5  U.S.C.  BOl,  h/ 
sfq.],  that  this  rulemaking  will  not  have 
significant  economic  impart  on  a 
siib.stantial  number  of  small  entities. 
Approval  of  the  revised  compliance 
staffing  Ijenchmarks  for  Oregon  will  not 
plac:e  small  employers  in  the  State 
under  any  new  or  different  requirements 
nor  would  anv  additional  burden  be 
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placed  upon  the  State  government 
beyond  the  responsibilities  already- 
assumed  as  part  of  the  approved  plan. 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement.  Occupational  safetv  and 
health. 

(Sec.  18.  84  Stat.  1608  (29  II.S.C.  Ji67);  29 
(n^R  Part  1902.  .Secretarv  (if  Liibcirs  Ordpr  No. 
9-8.1  (43  FR  35736)) 

Signed  at  Wasliingto:),  DC. ,  this  nth  diiv 
of  August,  1994. 
Joseph  A.  Dear, 
Assistant  Sccretiiry-  ofUihor. 

PART  1952— [AMENDED] 

Accordingly.  Subpart  D  of  29  CFR 
Part  1952  is  amended  as  follows; 

Subpart  D— Oregon 

1.  The  authority  citation  for  Part  V.\:-)2 
continues  to  read: 

Authority:  Sec.  18.  84  Stat  1008  (29  li.S.C. 
667);  29  CFK  part  1902.  Sficrntary  of  Latnir's 
Order  No.  1-90  (3.5  FR  190.13). 

2.  Section  1952.100  is  amended  by 
revising  the  heading  to  read: 

§  1 952. 1 00    Description  of  the  plan  as 
initially  approved. 

§1952.105    [Redesignated  as  §1952.107] 

§  1952.102    [Redesignated  as  §  1952105] 

3.  Section  1952.105  is  redesignated  as 
§  1952.107  and  Section  1952.102  is 
redesignated  as  S  1952.105. 

§1952.102    [Redesignated  from  §1952104] 

§1952.104    [Reserved] 

4.  Section  1952.104  ('Completion  of 
developmental  steps  and  certification") 
is  redesignated  as  §  1952.102.  and  a  new 
§  1952.104  is  added  and  reserved. 

§1952.101    [Redesignated  as  §1952.106] 

5.  Section  1952.101  is  redesignated  as 
*»  1952.106  and  revised  to  read  as 
follows: 

§  1 952. 1 06    Where  the  plan  may  be 
Inspected. 

A  copy  of  the  principal  documents 
compri.sing  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations:  Office 
of  Stale  Programs,  Oc;ciipational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N3700,  200 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20210;  Office  of  the 
Regional  Administrator.  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  Suite  715, 1111 
Third  Avenue.  Seattle.  Washington 
98101-3212;  and  Oregon  Ot:cupationr.l 
Safety  and  Health  Division.  Dt^partment 


of  Consumer  and  Business  Services. 
Room  430.  Labor  and  Industries 
Building,  350  Winter  Street  NE.  Salem. 
Ort^gon  97310, 

§1952.101    [Redesignated  from  §1952.103] 

6.  Section  1952.103  is  redesignated  as 
§1952.101  and  aiiew  §  1952.103  is 
added  to  read  as  follows: 

§1952.103    Compliance  staffing 
t)enchmartcs. 

Under  the  terms  of  the  1978  Court 
Order  in  AFL-CIO  v.  Marshall. 
compliance  staffing  levels 
("benchmarks")  necessarv-  for  a  "fully 
effective"  enforcement  program  wert? 
required  for  each  State  operating  an 
approved  State  plan.  In  October  1992, 
Oregon  completed,  in  conjunction  with 
OSHA,  a  reassessment  of  the  health 
staffing  level  initially  established  in 
1980  and  proposed  a  revised  health 
benchmark  of  28  health  compliance 
officers.  Oregon  elected  to  retain  the 
safety  benchmark  level  established  in 
the  1980  Report  to  the  Court  of  the  U.S. 
District  Court  for  the  District  of 
Columbia  in  1980  of  47  safety 
compliance  officers.  After  opportunity 
for  public  comment  and  service  on  the 
AFL-CIO,  the  A.ssistant  Secretary 
approved  these  revised  staffing 
requirements  on  August  11,  1994. 

IFR  Doc.  94-20142  Filed  8-17-94;  8:4.'>  auil 
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29  CFR  Part  1952 

[Docket  No.  T-025] 

New  Mexico  State  Plan:  Approval  of 
Revised  Compliance  Staffing 
Benchmarks 

AGENCY:  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration  (OSll.^). 

ACTION:  Final  rule;  approval  of  revised 
State  compliance  staffing  benchmarks. 

SUMMARY:  This  document  amends 
agency  regulations  to  reflect  the 
Assistant  Secretary's  decision  to 
approve  revised  compliance  staffing 
benchmarks  for  the  Nmv  Mexico  State 
plan. 

EFFECTIVE  DATE:  August  IH,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  Ko.stcr,  Director,  Office  of 
information  and  Consumer  .\ffairs. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3637.  20')  Constitution 
Avenue  NW.,  Washington,  D.C.  20210, 
(202)219-8148. 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  18  of  the  Occupational  Safetv 
and  Health  Act  of  1970  ("the  Act,"  29  ' 
U.S.C.  651  vt  seq)  provides  that  States 
which  desire  to  assume  responsibility 
for  developing  and  enforcing 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
obtaining  Federal  approval  of.  a  State 
plan.  Section  18(c)  of  the  Act  sets  forth 
the  .statutory  criteria  for  plan  approval, 
and  among  the.se  criteria  is  the 
requirement  that  the  State's  plan 
provide  satisfactory  assurances  that  tin; 
state  agency  or  agencies  responsible  for 
implementing  the  plan  have  '•  •   •   *  the 
qualified  personnel  necessary  for  the 
enforcement  of  *   *   *  standards  "  20 
U.S.C.  667(c)(4). 

A  1978  decision  ot  the  U.S.  Court  ol 
Appeals  and  the  resultant  implementing 
order  issued  by  the  U.S.  District  Court 
for  the  District  of  Columbia  (AFL-CIO  v. 
Mamhnll.  C.A.  No.  74-406)  interpreted 
this  provision  of  the  Act  to  require 
States  operating  approved  State  plans  to 
have  suffii:ient  compliance  personnel 
necessary  to  assure  a  "fully  effectivts" 
enforcement  effort.  The  A.ssi.stant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  (the  Assistant 
Secretary)  was  directed  to  establish 
"fully  effective  "  compliance  staffing 
levels,  or  benchmarks,  for  each  State 
plan. 

In  1980  OSHA  submitted  a  Report  to 
the  Court  containing  these  l)en(.hmarks 
and  requiring  New  Mexito  to  allocate  11 
safety  and  17  health  compliance 
personnel  to  conduct  inspections  undrr 
the  plan.  Attainment  of  the  1980 
benchmark  levels  or  subsequent 
revision  thereto  is  a  prerequisite  for' 
State  plan  final  approval  consideration 
under  section  18(e)  of  the  Act. 

Both  the  1978  Court  Order  and  the 
1980  Report  to  the  Cou.t  explicitly 
contemplate  subsequent  revisions  to  I  lit' 
benchmarks  in  light  of  more  current 
data,  including  State-specific 
information,  and  other  relevant 
considerations,  hi  .\ugust  1983  OSH,\. 
together  with  State  plan  repre.sentativ«-s. 
initiated  a  comprehensive  review  and 
revision  of  the  1980  benchmarks.  The 
State  of  New  Mexico  participated  in  this 
benchmark  rt-vision  pro<:e.ss,  which 
resulted  in  a  methodology  wherebv  n 
State  could  submit  data  that  would 
justify  rt'vision  of  its  1980  benchmarks 
In  May  1992.  New  Mexico  proposed  to 
the  Assistant  Secretary-  rtnised 
compliance  staffing  levels  for  a  "hiliy 
effective"  program  responsive  to  the 
occupational  safety  and  health  needs  of 
the  State.  (A  complete  discussion  of 
both  the"  l')80  benchmarks  and  the 
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present  revision  system  process  is  set 
forth  in  the  January  16, 1985  Federal 
Register  (50  FR  2491)  regarding  the 
Wyoming  occupational  safety  and 
health  plan.) 

Proposed  Revision  of  Benchmarks 

In  1980,  OSHA  submitted  a  report  to 
the  Court  containing  the  benchmarks 
and  requiring  New  Mexico  to  allocate  11 
safety  compliance  officers  and  17 
industrial  hygienists.  Pursuant  to  the 
initiative  begun  in  August  1983  by  the 
State  plan  designees  as  a  group,  and  in 
accord  with  the  formula  and  general 
principles  established  by  that  group  for 
individual  State  revision  of  benchmarks. 
New  Mexico  reassessed  the  compliance 
staffing  necessary  for  a  "fully  effective" 
occupational  safety  and  health  program 
in  the  State. 

In  May  19Q2,  the  New  Mexico 
Environmental  Department  (the 
designated  agency  or  "designee"  in  the 
State)  completed,  in  conjunction  with 
OSHA,  a  review  of  the  compliance 
staffing  benchmarks  approved  for  New 
Mexico  in  1980.  This  reassessment 
resulted  in  a  proposal  to  OSHA  of 
revised  compliance  staffing  benchmarks 
of  7  safety  and  3  health  compliance 
officers  for  the  State  of  New  Mexico. 

History  of  the  Present  Proceedings 

On  March  29, 1994,  the  Occupational 
Safety  and  Health  Administration 
published  notice  in  the  Federal  Register 
of  its  proposal  to  approve  revised 
compliance  staffing  benchmarks  for 
New  Mexico  (59  FR  14587).  A  detailed 
description  of  the  methodology  and 
State-specific  information  used  to 
develop  the  revised  compliance  staffing 
levels  for  New  Mexico  was  included  in 
the  notice.  In  addition,  OSHA 
submitted,  as  a  part  of  the  record, 
detailed  submissions  containing  both 
narrative  explanation  and  supporting 
data  for  New  Mexico's  proposed  revised 
benchmarks  (Docket  No.  T-025).  A 
summary  of  the  benchmark  revision 
process  is  set  forth  in  the  January  lf», 
1985  Federal  Register  notice  concerning 
the  Wyoming  State  plan  (50  FR  2491). 
An  informational  record  was  established 
in  a  separate  docket  (Docket  No.  T-018) 
and  contained  background  information 
relevant  to  the  benchmark  issue  and  the 
current  benchmark  revision  proce.ss. 

To  assistant  and  encourage  public 
participation  in  the  benchmark  revision 
process,  a  copy  of  New  Mexico's 
complete  record  was  maintained  in  the 
OSHA  Docket  Office  in  Washington, 
D.C.  Copies  of  New  Mexico's  record 
were  also  maintained  in  the  OSHA 
Region  VI  Office  in  Dallas,  Texas,  and 
in  the  Office  of  the  New  Mexico 
Environment  Department,  Occupational 


Safety  and  Health  Bureau,  in  Santa  Fe, 
New  Mexico. 

The  March  29  proposal  invited 
interested  parties  to  submit,  by  May  3, 
1994,  written  comments  and  views 
regarding  whether  New  Mexico's 
proposed  revised  compliance,  staffing 
benchmark  levels  should  be  approved. 
No  comments  were  received  regarding 
New  Mexico's  proposed  benchmarks. 

Decision 

OSHA  has  carefully  reviewed  the 
record  developed  during  the  above 
de.scribed  proceedings.  In  light  of  all  the 
facts  presented  on  the  record,  including 
the  absence  of  any  objections  from 
interested  parties,  the  Assistant 
Secretary  has  determined  that  the 
revised  compliance  staffing  levels 
proposed  for  New  Mexico  meet  the 
requirements  of  the  1978  Court  Order  in 
AFL-CtO  v.  Marshall  in  providing  the 
numbef  of  safety  and  health  compliance 
officers  for  a  "fully  effective" 
enforcement  program.  Therefore,  the 
revised  compliance  staffing  levels  of  7 
safety  and  3  health  for  New  Mexico  are 
approved. 

Effect  af  Decision 

The  approval  of  the  revised  staffing 
levels  for  New  Mexico,  set  forth 
elsewhere  in  this  notice,  establishes  the 
requirement  for  a  sufficient  number  of 
adequately  trained  and  qualified 
compliance  personnel  as  set  forth  in 
Section  18(c)  of  the  Act  and  29  CFR 
1902.37(b)(1).  These  benchmarks  are 
established  pursuant  to  the  1978  Court 
Order  in  AFL-CIO  v.  Marshall  and 
define  the  compliance  staffing  levels 
necessary  for  a  "fully  effective"  program 
in  New  Mexico.  The  allocation  of 
sufficient  staffing  to  meet  the 
benchmarks  is  one  of  the  conditions 
necessary  for  States  to  receive  an  18(e) 
determhiation  (final  State  plan 
approval)  with  its  resultant 
relinquishment  of  concurrent  Federal 
enforcement  jurisdiction. 

Explanation  of  Changes  to  29  CFR  Part 
1952 

29  CFR  1952  contains,  for  each  State 
luivipgan  approved  occupational  safety 
and  health  plan,  a  subpart  generally 
describing  the  plan  and  setting  forth  the 
federal  approval  status  of  the  plan.  This 
notice  makes  several  changes  to  Subpart 
CD  to  reflect  the  approval  of  New 
Mexico's  revised  compliance  staffing 
benchmarks,  as  well  as  to  reflei;t  minor 
editorial  modifications  to  the  structure 
of  the  Subpart. 

A  new  t>  1952.393,  Compliance 
staffing  benchmarks,  has  been  added  to 
Subpart  DO  to  refiect  the  approval  of  the 
revised  benchmarks  for  New  Mexico. 


While  most  of  the  existing  subparts 
have  been  retained,  paragraphs  within 
the  subpart  have  been  rearranged  and 
renumbered  so  that  the  major  steps  in 
the  development  of  the  plan  (initial 
approval,  developmental  steps  and 
certification  of  completion  of 
developmental  steps)  are  set  forth  in 
chronological  order. 

Related  editorial  changes  to  the 
subparts  include  modification  of  the 
heading  of  §  1952.360  to  clearly  identify 
the  initial  plan  approval  of  New  Mexico. 
The  addresses  of  locations  where  the 
New  Mexico  plan  may  be  inspected 
have  been  updated  and  are  found  at 
§1952.366. 

Regulatory  Flexibility  Act 

OSHA  certifies,  pursuant  to  the 
Regulatory  Act  of  1980  (5  U.S.C.  601,  et 
seq.),  that  this  rulemaking  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Approval  of  the  revised  compliance 
staffing  benchmarks  for  New  Mexico 
will  not  place  small  employers  in  the 
State  under  any  new  or  different 
requirements  nor  would  any  additional 
burden  be  placed  upon  the  State 
government  beyond  the  responsibilities 
already  assumed  as  part  of  the  approved 
plan. 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations,  Law 
enforcement.  Occupational  safety  and 

health. 

(.Sec.  18,  84  Stat.  1608  (29  U.S.C.  667);  29 
CTR  Part  1902,  Secretarv  of  Labor's  Order  No. 
9-83  <43  FR  35736)) 

Signnd  at  Washington,  DC,  this  11th  day  of 
August  1994. 

Joseph  A.  Dear, 

Assistant  Secreforj'  of  Labor. 

PART  1952— [AMENDED] 

Accordingly,  Subpart  DD  of  29  CFR 
Part  1952  is  amended  as  follows: 

Subpart  DD — New  Mexico 

1.  The  authority  citation  for  Part  1952 
continues  to  read: 

Authority:  Sec.  18,  84  Stat.  1608  (29  U.S.C. 
h(,7);  29  CFR  Part  1902,  Secretary  of  Ubor's 
Onier  No.  1-90  (55  FR  9033). 

2.  Section  1952.360  is  amended  by 
revising  the  heading  to  read: 

§  1 952.360    Description  ot  the  plan  as 
Initially  approved. 

§1952.365    [Redesignated  as  §195;c367] 

§  1952.362    [Redesignated  as  S  1952.365] 

3.  Section  1952.365  is  redesignated  as 
1?  1952.367  and  §  1952.362  is 
redesignated  as  §1952.365. 
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§  1952.362    [Redesignated  from  §  1952.364] 
§1952.364    [Reserved] 

4.  Section  1952.364  ("Completion  of 
developmental  steps  and  certincation") 
is  redesignated  as  §  1952.362,  and  a  new 
§  1952.364  is  added  and  reserved. 

§  1952.361    [Redesignated  as  §  1 952.366] 

5.  Section  1952.361  is  redesignated  as 
§  1952.366  and  revised  to  read  as 
follows: 

§  1 952.366    Wtiere  the  plan  may  be 
inspected.  ~ 

A  copy  of  the  principal  documents 
co.mprising  the  plan  may  he  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations:  Office 
of  State  Programs.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Room  N3700, 
Washington,  D.C.  20210;  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  602.  525 
Griffin  Street,  Dallas,  Texas  75202;  and 
New  Mexico  Environment  Department. 
Occupational  Safety  and  Health  Bureau, 
1190  St.  Francis  Drive,  Santa  Fe.  New 
Mexico  87502. 

§  1952.361     [Redesignated  from  §  1952.363] 

6.  Section  1952,363  is  redosigsiated  as 
*>  1952.361  and  a  new  5j  1952.363  is 
added  to  read  as  follows: 

§1952.363    Compliance  staffing  . 
benchmarks. . 

Under  the  terms  of  the  197H  Court 
Order  in  AFL-CIO  v.  MnrshnH. 
(ompliance  staffing  levels 
("benchmarks")  ntcessary  for  a  "fully 
effective"  enforcement  progrniii  v.ere 
rtiquired  for  each  State  operating  an 
approved  State  plan,  hi  May  1W)2.  New 
Mexico  completed,  in  conjunction  with 
OSHA.  a  reassessment  of  the  staffing 
lirvels  initially  established  in  l^iHOand 
proposed  revised  benchmarks  ot  7  saletv 
and  3  health  compliance  officers.  .Mter 
opportunity  for  public  comment  and 
service  on  the  AFL-CIO.  the  Assistant 
•Secretary  approved  the^se  revisi-d 
staffing  requirements  on  Augu.st  11. 
1  ')04. 

UK  Doc.  04-VOI43  Filed  8-17  'M;  H.A:>  ami 
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DEPARTMEffT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AG29 

Claims  Based  on  Chronic  Effects  of 
Exposure  to  Mustard  Gas  or  Lewisite 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARYiThe  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning 
Compensation  for  disabilities  or  deaths 
resulting  from  the  chronic  effects  of  in- 
service  exposure  to  mustard  gas  and 
Lewisite.  This  regulation  is  based  on  a 
National  .Academy  of  Sciences  (N.AS) 
study  of  the  long-term  health  effet.ts  of 
exposure  to  the.se  vesicant  (hlistering) 
adonis,  commissioned  by  VA.  which 
found  a  relationship  between  such 
exposure  and  thf  subsequent 
development  of  certain  conditions.  The 
intended  effect  of  this  amendment  i.^  to 
expand  the  list  of  conditions  covered 
and  apply  the  presumption  to  a  broader 
group  of  veterans. 

EFFECTIVE  DATE:  Tliis  amendment  is 
effective  January  6,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  England.  Chief,  Regulations 
Staff.  Compensation  and  Pension 
Service.  Veterans  Benefits 
Administration,  Department  of  Veterans 
.Affairs.  810  Vermont  Avenue  N\V.. 
\Vashin:.;ton,  DC  20420.  (202)  273-7210 
SUPPLEMENTARY  INFORMATION:  On  fulv 

31,1992.  VA  published  a  final 
regulation  (38  CFR  3.316)  authorizing 
service  <;onnection  in  claims  fi-om 
veterans  who  underwent  full-bodv 
exposure  to  nuistnrd  gas  during  field  or 
(  hnmt)er  experiments  to  test  protective 
clothi.ig  or  "ouipnient  during  World 
War  11,  and  who  snbsoquently  develop 
ciironic  forms  of  laryngitis,  bronchitis, 
emphysema,  asthma,  conjunctivitis, 
keratitis,  or  corneal  opacities  (See  57  FR 
1699-1700  and  57  FR  3387,5-77).  VA 
also  conlracted  with  N.\S  to  conduct  a 
review  of  the  world  niedii:al  and 
scientific  literature,  inchuiing  that 
published  in  hin^uages  other  than 
linglish.  todtternune  tiie  long-term 
health  effects  of  exposure  to  nnistard 
agents  and  Lewisite.  .After  reviewin^ 
almost  2,000  medic. al  ami  scientific 
papers,  r  onsullinv;  with  niOside  exoerls. 
and  conducting  public  hearings,  NAS 
issued  ils  report,  entitled  "Veterans  at 
Risk:  The  Health  Fflefts  of  Mustard  Gas 
and  L.'wisite",  on  Ianuar\  6,  1993. 

.•\tter  reviewing  the  NAS  report,  V.A 
published  a  proposal  to  amend  38  CFR 
3.316  to  expand  (  ompensation 


eligibility  based  on  the  long-term  health 
effects  of  exposure  to  vesicant  agents  in 
the  Federal  Register  of  January  24, 1994 
(59  FR  3532-34).  Interested  pe'rsons 
were  invited  to  submit  written 
comments,  suggestions  or  objections 
concerning  the  proposal  on  or  before 
March  25.  1994.  We  received  nine 
comments:  One  from  the  American 
Legion,  one  from  the  Disabled  American 
Veterans,  and  seven  from  concerned 
individuals 

One  commenter  stated  that  the 
proposed  rule  Seems  very  confusing  and 
is  filled  with  terms  that  the  normal 
citizen  would  not  understand. 

Based  on  this  comment  we  have 
revised  the  heading  of  the  regulation, 
substituting  the  phrase  "mustard  gas  or 
Lewisite"  for  the  term  "vesicant 
agents."  to  make  it  easier  for  the  average 
individual  to  identify  the  topic  of  the 
regulation  from  the  table  of  contents. 
However,  because  the  NAS  study  was 
based  on  a  comprehensive  review  of 
scientific  and  medical  literature  that 
uses  highly  technical  medical  terms 
both  for  specific  disabilities  and  for 
vesicant  agents  with  different  but 
similar  chemical  composition,  we  found 
it  necessary  to  use  the  same  terms  in  the 
regulation  in  order  to  accurately  and 
precisely  express  the  Sec  retary's 
decision.  In  simple  tern;s.  this 
ameridme:u  provides  presumptive 
.sen  ice  connection  for  certain 
respirator)  conditions,  eve  conditions 
and  cancers  based  on  ful'l-bociv 
exposure  to  nnistard  gas  ancJ^Lewisite. 

Two  comnienter  stated  that  the 
projiosfd  regulation  does  not  adequately 
provide  for  veterans  who  have  one  of 
the  requisite  conditions  but  cannot 
verify  exposure  to  mustard  gas  or 
Lewisite  because  tliey  lack  ac:c:ess  to 
government  rec;ords.  One  of  them 
suggested  that  .service  connection  not  be 
d(!nied  if  their  is  no  c  iear  and 
convincing  evident  e  of  intercunent 
cause. 

\'.\  does  not  cone  iir.  General  I  v,  a 
presumptinn  eases  the  burden  of  proof 
oti  a  veteraii  by  attac:hing  certain 
c:ons»qurn(.es  to  the  estriiilishnient  of 
t;ertiin  bnsic  evidrnliar\  facts.  In  the 
i;iise  of  this  regulation.  establishmcMit  of 
I  ('"-tain  b.isic  evidentinr>-  facts — full- 
body  exposure  to  a  vesic:mt  agent 
during  military  service  and  the 
subsequent  development  of  t  sjjcc  ified 
disease— tr:,;gers  the  presumption  that 
thf  di.sc-ase  is  due  to  that  exposure  even 
uhere  there  is  no  nuniiral  evideiu:e  of 
an  .issoc:iation  botweiMi  the  veteran's 
disease  and  his  or  her  rnilitarv  service 
i'iie  prtrsuinplion  does  not  work  in 
reverse,  however.  .A  presumption  that 
the  presenc;e  of  a  condition  indicates 
prior  exposure  to  a  spec  i fie  substance 
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might  be  possible  in  the  case  of  a 
condition  associated  exclusively  or 
almost  exclusively  with  a  single  cause. 
The  only  known  cause  of  asbestosis  or 
mesothelioma,  fw  example,  is  exposure 
to  asbestos.  There  is  no  basis  for  a 
presumption  of  in-service  exposure  to 
mustard  gas  or  Lewisite  based  solely  on 
the  presence  of  any  of  the  conditions 
spedBed  in  this  regulation,  however, 
because  medical  science  recognizes 
other  plausible  causes  for  all  of  them. 

Another  commenter,  a  medical  doctor 
and  professor  of  medicine,  pointed  out 
that  Lewisite  contains  arsenic  and  stated 
that  exp>osure  to  arsenic  is  associated 
with  increased  malignancy  in  humans. 
He  suggested,  based  upon  his  own 
clinicalexperience  with  a  patient 
exposed  to  potassium  arsenite,  that 
service  connection  based  on  exposure  to 
vesicant  agents  be  established  for 
chronic  leukemia,  primary  cancers  of 
the  liver,  bronchogenic  cancer  and  skin 
cancers  (based  on  exposure  to  Lewisite), 
accelerated  atherosclerosis,  and 
neurasthenia.  To  support  this 
suggestion,  he  dted  a  published  case 
study:  Regelson  W.,  Kim  U.,  Ospina  J., 
Holland  J.F.,  1968. 

Hemangioendothelial  Sarcoma  of  Liver 
from  Chronic  Arsenic  Intoxication  by 
Fowler's  Solution.  Cancer  21:  .'>14-522. 

VA  does  not  concur.  The  NAS  report 
and  recommendations  which  ihe 
Secretary  relied  upon  were  based  upon 
a  comprehensive  literature  review 
covering  almost  2,000  medical  and 
scientiHc  papers  including  numerous 
epidemiological  studies,  industrial 
studies  of  workers  in  chemical  factories, 
and  studies  of  soldiers  exposed  to 
mustard  gas  in  warfare.  NAS  found  that 
there  is  so  little  literature  of  these  types 
concerning  the  health  risks  associated 
with  exposure  to  Lewisite  that  with  few 
exceptions  it  is  not  possible  to 
determine  the  relationship  between 
Lewisite  exposure  and  the  onset  of 
particular  diseases.  In  essence,  this 
commenter  asks  us  to  accept  his 
medical  judgment  over  that  of  a 
distinguished  panel  of  exjjerts  in  a  wide 
range  of  specialties  that  had  conducted 
an  extensive  literature  search  and 
review.  In  our  judgment,  the  clini«:al 
experience  of  one  person  does  not 
approach  the  probative  weight  of  either 
the  literature  review  conducted  by  NAS 
or  the  consensus  opinion  of  the  panel  of 
specialists  assembled  by  NAS.  We  also 
note  that  case  .studies,  such  as  that 
submitted  by  the  commenter,  are 
anecdotal  in  nature  and  have  no 
statistical  significance.  For  these 
reasons,  we  find  that  the  eviden«;e  is  not 
sufficient  to  warrant  presumptive 
service  connef:tion  for  the  acklitionnl 


conditions  recommended  by  this 
commenter. 

Another  commenter  suggested  that  no 
claiih  based  on  verified  mustard  gas 
exposure  be  denied  solely  because  there 
is  insufficient  data  to  establish  a 
correlation  between  the  claimed 
conditions  and  exposure  to  vesicant 
agents.  Other  commenters  suggested 
that  VA  recognize  additional  conditions 
stating  that  veterans  should  not  be 
penalized  because  of  gaps  in  the 
medical  literature. 

VA  does  not  concur.  NAS  found  that 
there  are  few  data  to  argue  either  for  or 
agaiest  a  casual  relationship  between 
exposure  to  vesicant  agents  and  other 
conditions  mentioned  by  the 
commenters,  and  recommended  that  VA 
conduct  morbidity  and  mortality  studies 
in  order  to  resolve  some  of  the 
remaining  questions  about  the  health 
risks  associated  with  exposure  to 
vesicant  agents.  The  Veterans  Health 
Administration  is  preparing  to  conduct 
morbidity  and  mortality  studies  as 
recommended  by  NAS.  Should  those 
studies  indicate  a  relationship  between 
exposure  to  vesicant  agents  and 
additional  conditions,  we  will 
determine  whether  a  regulatory 
presumption  of  service  connection  for 
those  disabilities  is  warranted  at  that 
time. 

Another  commenter  recommended 
that  VA  recognize  additional  conditions 
by  applying  VA's  benefit  of  the  doubt 
doctrine  and  resolving  all  doubt  in  favor 
of  veterans  exposed  to  mustard  gas  or 
Lewisite. 

Again,  we  note  that  NAS  found  that 
there  are  few  data  to  argue  either  for  or 
against  a  casual  relationship  between 
exposure  to  vesicant  agents  and  other 
conditions.  VA  regulations  at  38  CFR 
.3.102  (See  also  38  U.S.C.  5107(b))  define 
reasonable  doubt  as  a  doubt  which 
exists  because  of  an  approximate 
balance  of  positive  and  negative 
evidence  which  does  not  satisfactorily 
prove  or  disprove  the  claim;  a 
substantial  doubt  within  the  range  of 
probability  as  distinguished  from  pure 
speculation  or  remote  possibility. 
Although  the  primary  purpose  of  the 
regulation  is  to  re.solve  doubt  in  favor  of 
a  claimant  when  there  is  a  balance  of 
positive  and  negative  evidence,  it  was 
never  intended  for  use  when  there  is 
insufficient  evidence  to  support  a 
condusion  one  way  or  the  other. 

One  commenter  stated  that  even 
though  VA  indicated  that  the  proposal 
represented  a  liberalization  of  the 
previous  criteria,  verified  full-body 
exposure  is,  in  fact,  a  higher  standard 
and  would  place  a  greater  burden  of 
proof  on  veterans  st'oking  benefits  under 
tliis  omendmenl. 


The  requirement  for  full-body 
exposure  was  included  in  the  July  31, 
1992,  version  of  this  regulation,  and  its 
retention  does  not  place  a  greater 
burden  of  proof  on  those  veterans 
seeking  benefits  under  this  regulation. 
We  had  proposed  to  add  the  word 
"verified,"  but  that  change  was 
intended  as  a  clarification  and 
represented  no  substantive  change  in 
VA's  position  on  the  type  of  evidence 
required  to  establish  entitlement  to  the 
presumption  of  service  connection  set 
forth  in  this  regulation.  To  avoid 
creating  the  impression  that  we  have 
imposed  a  greater  burden  of  proof, 
however,  we  have  deleted  the  term 
"verified"  from  the  final  r^ulation. 

The  regulation  published  on  July  31, 
1992,  applied  only  to  those  veterans 
who  experienced  full-body  exposure  to 
mustard  gas  while  participating  in 
secret  tests  of  protective  equipment 
during  World  War  II.  This  amendment 
expands  that  regulation  to  cover  any 
full-body  exposure  to  mustard  gas  or 
Lewisite  during  military  service,  and  it 
now  applies  to  veterans  exposed  under 
battlefield  conditions  in  World  War  I, 
those  present  at  the  German  air  raid  on 
the  harbor  of  Ban,  Italy,  in  World  War 
II,  those  engaged  in  manufacturing  and 
handling  vesicant  agents  during  their 
military  service,  etc.  By  expanding  the 
number  of  conditions,  vesicant  agents, 
and  veterans  covered,  this  amendment 
clearly  represents  a  significant 
liberalization  of  the  previous  criteria. 

Since  July  1992  both  VA  and  the 
E)epartment  of  Defense  (DoD)  have 
initiated  projects  which  will  make  it 
easier  for  veterans  to  establish 
entitlement  to  benefits  under  this 
regulation.  DoD  is  searching  its  records 
for  exposure  data  on  mustard  gas  and 
Lewisite  testing,  to  include  the  names  of 
exposed  military  personnel,  test 
protocols,  etc.,  and  will  share  the 
information  it  discovers  with  VA.  VA 
has  instituted  a  project,  under  the 
diretrtion  of  the  Environmental 
Epidemiology  Service  of  Veterans 
Health  Administration  (VHA),  to 
consolidate  information  about  mustard 
gas  testing  as  it  becomes  known  into  a 
central  source.  VHA  officials  have 
visited  several  locations  where  testing  is 
known  to  have  been  conducted  and/or 
where  records  might  be  found.  The 
information  resulting  from  these  visits  is 
available  to  VA  regional  offices  as  they 
attempt  to  establish  the  exposures  of 
veterans  who  have  filed  claims. 

There  is  an  additional  protection  for 
veterans  elsewhere  in  VA's  regulations. 
If  a  claim  is  disallowed  because 
exposure  cannot  be  established  but  new 
evidence  establishing  exposure  later 
be<:omes  available  from  service 
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clepartment  record.-;,  VA  will  n>open  thf 
t  laim  and  authorize  benefits  based  on 
tho  date  of  the  original  claim.  (Si-o  38 
CFR  3.400(q)(2l). 

One  conrnenter  suggested  tlu.t  the 
rej^ulafion  should  appiiy  to  oral 
ingestion  of  vesicants;  another  suj^gested 
that  exposure  via  drop  or  pate  h  testing 
should  also  be  covered.  A  third 
commenk  r,  a  medicai  doctor,  agrt-ed 
with  VA  that  the  presumption  should 
apply  only  to  full-body  exposures. 

As  explained  in  thepreamble  to  the 
proposed  rule,  the  literature  upon 
wluch  the  NAS  report  is  based  covered 
animal  studies  and  two  types  of  human 
studies:  (1)  Industrial  studies  of  workers 
in  chemical  factories  which 
manufactured  mustard  gas:  and  [2] 
studies  of  soldiers  exposed  to  mustard 
gas  in  warfare,  primarily  during  U'orid 
War  I.  The  subjects  of  these  studies  were 
subjected  to  full-body  exposure  and 
NAS  determined  that  the  exposures  of 
participants  in  chamber  and  field  tests 
were  equivalent  to  the  full-body 
exposure  of  soldiers  in  Worid  War  I. 
Sinceihe  NAS  report  addres.sed  only 
full-body  exposures,  in  our  judgment 
there  is  no  basis  for  applying  the 
presumption  of  service  connection  to 
those  who  received  less  extensive 
exposures. 

Another  coinmenter  questioned  why 
VA  is  rt>stricting  the  presumption  that 
mute  nonlymphocytic  leukemia  is 
.service-connected  only  to  tho.sp  veterans 
exposed  to  nitrogen  mustard. 

The- NAS  report  found  that  the 
evidence  indicated  a  causal  relationship 
between  the  development  of  acute 
nonlymphocytic  leukemia  and  exposun; 
to  nitrogen  mustard  only  (See  Table  12- 
1.  Sunuuary  of  Findings  Regarding 
S[)ecilic  Health  Problems.  Veterans  at 
Risk:  The  Health  Effects  of  Mustard  Gas 
and  Lewisite,  NAS).  Because  of  the  use 
o!  nitrogen  mustard  in  cancer 
chemotherapy,  there  is  an  extensive 
body  of  literature  concerning  the  effe<:t«« 
of  nitrogeti  mustard  in  humans  after 
systematic  administration.  This 
literature  documents  an  increrised 
incidence  of  acute  nonlymphocytic 
leukemia  in  patients  wfio  were  treated 
with  nitrogen  mustard  as  a 
chemotherapeutic  agent.  NAS  noted, 
however,  that  as  a  therapeutic  agent 
nitrogen  mustard  has  a  different 
systemic  pharmacology  than  sulfur 
mustard,  and  that  it  isdifficult  to  make 
quantitative  extrapolations  to  the 
carcinogenicity  of  sulfur  mustard  or  to 
which  tumors  sulfur  mustard  would  be 
expected  to  produce.  For  those  reasons, 
we  have  limited  the  presumption  that 
acute  nonlympho(:\'1ic  leukemia  is 
service  connected  to  only  thore  veterans 
exposed  to  nitrogen  mustard 


Another  commenter  stated  that  the 
NAS  n  port  outlined  and  underscored  a 
list  of  compellSng  ethical  que.stions 
regarding  the  WWII  tests  of  clothing  and 
equipmt^n!  that  are  now  being  ignored: 
why  ti-.tre  was  no  formal  long-term 
tollow-up  and  medical  monitoring  in 
spite  of  (.iear  evidence  (as  early  as  19:t.l) 
rHg3rdi;ig  delayed  onsets  ot  debilitating 
disea.se;  why  these  subjects  were  treated 
so  disrespectfully  when  they  gave  so 
much:  and  how  many  additional 
soldiers  were  physically  haiiaed  and 
morally  abused  from  the  end  of  World 
War  I!  to  1975?  The  commenter  decried 
the  fact  that  these  questions  were  not 
addressed  by  formal  recommendations 
in  the  NAS  report,  although  they  caused 
the  problems  that  have  given  rise  to 
VA's  efforts  to  expand  c:ompensation 
eligibility. 

It  is  unquestionably  beyond  VA's 
n!)iiity  to  modify  historical  events  b) 
regulation;  however,  we  believe  that  this 
regulation  is  an  appropriate  government 
response  to  these  issues.  VA  recognizes 
that  because  the  tests  were  secret  and  no 
follow-up  examinations  were 
conducted,  veterans  who  took  part  in 
them  are  at  a  disadvantage  when 
attempting  to  establish  entitlement  to 
compensation.  This  regulation 
addresses  that  situation  by  establishing 
a  regulatory  framework  which 
recogni/es  that  specific  conditions  are 
likely  to  result  from  exposure  to 
vesicant  agents  and  relieves  veterans  of 
the  burden  of  submitting  evidence  to 
establish  those  associations  in 
individual  claims. 

VA  appreciates  the  conunents 
submitted  in  response  to  the  proposiKl 
rule  which  is  now  adopted  with  the 
corrections  noted  above,  as  corrected  at 
51  I  R  10675.  and  with  the  following 
change  to  the  effective  date. 

The  proposed  rule  stated  that  the 
amendment  would  be  effective  on  the 
date  of  publication  of  the  final  rule.  In 
a  lettf.r  of  May  12.  1994.  the  Honorable 
lohn  D.  Rockefeller  IV.  Chairman  of  the 
Senatt;  Committee  on  Vete.'-ans"  Affairs, 
exprc.s.sed  his  concern  over  the  delav  in 
publishing  Tt;e  final  regulation  as  well 
as  his  belief  that  VA  could  establish  an 
earlier  effective  date  for  the 
amcnduients.  We  share  Senator 
Rockefeller's  concern  over  the  delay  in 
the  rulemaking  process,  and  have 
therefore  determined  that  it  would  [te 
both  appropriate  and  more  equitable  for 
this  art;endmenf  to  be  effective  January 
fi.  199.1,  the  dale  of  the  decision  to 
modify  :<R  CFR  3. 3 IB. 

The  Secretary  hereby  (.ertifies  t'lat 
this  re'4'datory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  eniities  ,ns 
they  are  defined  in  the  Regulator)- 


Flexibility  Act  (RFA).  5  U.S.C.  f)01-fi]2 
The  reason  for  this  ctrlification  is  that 
this  amendment  would  net  directly 
affect  any  small  entitie.s.  Only  VA 
beneficiaries  could  be  directly  offfHjied. 
Therefore,  pursuant  to  5  U.S.C.  PO.'ifb), 
this  amendment  is  exempt  from  the 
iiiitial  and  final  regulatory  fiexibility 
analysis  requirements  of  sections  (>()3 
and  604.  This  regulatory-  ae.tion  has  been 
reviewed  by  the  Office  of  Maiuige.ment 
and  Budget  under  Exer:ut;ve  Order 
128fih. 

Tiie  Catalog  of  Federal  Domestic 
Assistance  program  numt)ers  are  64.109 
and  64.110. 

List  of  Subjet Is  in  38  CFR  Part  3 

.^dm:nlstrative  practice  and 
procedure,  Claim.,,  Handicapped. 
Health  care.  Pensions.  Veterans. 

.-\ppr<)Vf,'(l:  K,:v  1.5,  m<(4 
Jesse  Brown. 
SfiTftury-  ofVtter'^ns  Afjiiirs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  3  is  an.eiided  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A,  continues  to  read  as  follows: 

Authorit>-:  38  l.S.C.  501(ii).  unless 
(ith»Tvvisi>  n(it<ui. 

2   .S«-(:tif)n  1  '116  is  revised  to  reiKJ  .is 
fdlliuvs 

§  3.316    Claims  based  on  chronic  effects  of 
exposure  to  mustard  gas  and  Lewisite. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  exposure  to  the 
specified  vesicant  agents  during  active 
military  service  under  the 
circumstances  described  below  together 
with  the  subsequent  development  of  anv 
of  the  indicated  conditions  is  sufficient 
to  establish  ser\ice  connection  for  that 
condition: 

(1)  Full-body  exposure  to  nitrogen  or 
sultur  mustard  during  active  n^ii.lary 
serv  ice  together  with  the  sub.sequent 
development  of  chronic  conjunctiviiis, 
keratitis,  corneal  opacities,  .st.ar 
formation,  or  the  follo-.ving  (.ancers: 
N3Sophar>ngeal;  laryngeal;  lung  (except 
nie.sothelioma);  or  squamous  cell 
carcinoma  of  the  skin. 

(Z)  Full-body  exposure  to  nitrogen  or 
suifiir  mustard  or  Lewisite  during  active 
milila.'-y  service  together  with  the 
sub.sequent  development  of  a  chronic 
form  of  laryngitis,  bronchitis, 
emphysema,  asthma  orchronj(. 
obs!riicti\e  jiulmoiKiry  disease. 


I 
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-  (3)  Full-body  exposure  to  nitrogen 
mustard  during  active  military  service 
together  with  the  subsequent 
development  of  acute  nonlymphocytic 
leukemia. 

(b)  Service  connection  will  not  be 
established  under  this  section  if  the 
claimed  condition  is  due  to  the 
veteran's  own  willful  misconduct  (See 
§  3.301(c))  or  there  is  affirmative 
evidence  that  establishes  a  nonserv ice- 
related  supervening  condition  or  event 
as  the  cause  of  the  claimed  condition 
(See  §  3.303). 

jFR  Doc.  94-20229  Filed  8-17-94;  8;45  ;iml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[C027-1-*754a;  FRL-5012-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado;  New  Source  Review  and 
Prevention  of  Significant  Deterioration 

AGENCY:  Environmental  Prote<;tion 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  In  this  dorument.  EPA  is 
partially  approving  revisions  to  the 
State  Implementation  Plan  (SIP) 
submitted  by  the  Governor  of  Colorado 
on  January  14, 1993.  The  submittal 
included  revisions  to  the  State's  new 
.source  review  (NSR)  and  prevention  of 
significant  deterioration  (PSD) 
regulations,  which  were  made  to  bring 
the  State's  regulations  up-to-date  with 
the  amended  Clean  Air  Act  (Act)  and 
the  Federal  regulations.  EPA  finds  that 
the  revised  State  rules  meet  the  Federal 
nonattainment  NSR  permitting 
requirements  of  the  Act  for  the  State's 
carbon  monoxide  and  ozone 
nonattainment  areas.  EPA  also  finds  that 
the  State  regulations  only  partially  meet 
the  non:ittainment  NSR  requirements  of 
the  Act  for  the  State's  PM-10 
nonattainment  areas  because  the  State 
has  not  addre.s.sed  the  NSR  requirements 
for  new  and  modified  major  sources  of 
PM-10  precursors  in  some  of  the  State's 
PM-10  nonattainment  areas.  Last,  EPA 
finds  that  the  other  revisions  submitted 
are  consistent  with  the  amended  Act 
and  the  Federal  regulations  in  40  CFR 
.51  and  that  the  revisions  correct 
previous  EPA  disapprovals  promulgated 
in  40  CFR  52,  Subpart  G-Colorado. 
DATES:  This  action  will  become  effef;tive 
on  CK;tober  17, 1994  unless  adverse  or 
critical  comments  are  received  by 
September  19,  1994.  If  the  effective  date 


is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Comments  should  be 
addressed  to  Vicki  Stamper,  8ART-AP, 
U.S.  Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466.  Copies  of 
the  State's  submittal  and  other  relevant 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  Air  Programs 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
suite  500,  Denver,  Colorado  80202- 
2466;  and  Air  Pollution  Control 
Division,  Colorado  Department  of 
Health,  4300  Cherry  Creek  Drive  South, 
Denwr,  Colorado  80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper.  (303)  293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Nonnttoinment  NSR  Rfqninfini'nts  of 
the  Amended  Act 

The  air  quality  planning  requirements 
for  nonattainment  NSR  are  set  out  in 
part  D  of  title  I  of  the  Act.  The  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  part  D,  including  tho.se 
State  submittals  containing 
nonattainment  area  NSR  SIP 
rBquirements  (see  57  FR  13498  (April 
16,  1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  part  D  advanced 
in  this  notice  and  the  supporting 
rationale.  A  brief  discussion  of  the 
specific  elements  required  in  a  State's 
NSR  program  is  also  included  in  Section 
II. B.  of  this  notice. 

EPA  is  currently  developing  rule 
revisions  to  implement  the  changes 
under  the  1990  Clean  Air  Act 
Amendments  in  the  NSR  provisions  of 
parIsC  and  D  of  title  I  of  the  Act.  The 
EPA  anticipates  that  the  proposed  rule 
will  be  published  for  public  comment  in 
the  fail  of  1994.  If  EPA  has  not  taken 
final  action  on  States'  NSR  submittals 
by  that  time,  EPA  may  generally  refer  to 
the  proposed  rule  as  the  most 
authoritative  guidance  available 
regarding  the  approvability  of  the 
submittals.  EPA  expects  to  take  final 
action  to  promulgate  the  rule  revisions 
to  implement  the  part  C  and  D  changes 
sometime  during  1995.  Upon 
promulgation  of  those  revised 
rogulotions,  EPA  will  review  NSR  SIPs 
to  determine  whether  additional  SIP 


revisions  are  necessary  to  satisfy  the 
requirements  of  the  rulemaking. 

Prior  to  EPA  approval  of  a  State's  NSR 
SIP  submission,  the  State  may  continue 
permitting  only  in  accordance  with  the 
new  statutory  requirements  for  permit 
applications  completed  after  the 
relevant  SIP  submittal  date.  This  policy 
v^as  explained  in  transition  guidance 
memoranda  from  John  Seitz  dated 
March  11,  1991  and  September  3, 1992. 

As  explained  in  the  March  11 
memorandum,  EPA  does  not  believe 
Congress  intended  to  mandate  the  more 
stringent  title  I  NSR  requirements 
during  the  time  provided  for  SIP 
development.  States  were  thus  allowed 
to  continue  to  issue  permits  consistent 
with  requirements  in  their  current  NSR 
SIPs  during  that  period,  or  to  apply  40 
CFR  51,  Appendix  S  for  newly 
designated  areas  that  did  not  previously 
have  NSR  SIP  requirements. 

The  September  3, 1992  memorandum 
also  addressed  the  situation  where 
States  did  not  submit  the  part  D  NSR 
SIP  revisions  by  the  applicable  statutory 
deadline.  For  permit  applications 
complete  by  the  SIP  submittal  deadline. 
States  may  issue  final  permits  under  the 
prior  NSR  rules,  assuming  certain 
conditions  in  the  September  3 
memorandum  are  met.  However,  for 
applications  completed  after  the  SIP 
submittal  deadline,  EPA  will  consider 
the  source  to  be  in  compliance  with  the 
Act  where  the  source  obtains  from  the 
State  a  permit  that  is  consistent  with  the 
substantive  new  NSR  part  D  provisions 
in  the  amended  Act.  EPA  believes  this 
guidance  continues  to  apply  to 
permitting  pending  final  action  on 
Colorado's  NSR  SIP  submittal. 

B.  Correction  of  Deficiencies  in 
Colorado's  NSR/PSD  Regulations 

Aside  from  the  new  provisions  of  the 
amended  Act,  EPA  has  previously 
identified  many  deficiencies  in  the 
State's  NSR  and  PSD  permitting 
regulations.  On  June  28, 1985,  EPA 
disapproved  certain  provisions  in  the 
State's  NSR  rules  (see  50  FR  26734),  and 
on  February  13, 1987,  EPA  disapproved 
specific  provisions  in  the  State's  PSD 
rules  (see  52  FR  4622).  In  addition,  after 
completing  a  thorough  evaluation  of  the 
State's  NSR  and  PSD  regulations,  EPA 
notified  the  State  on  February  17, 1988 
of  various  other  deficiencies  in 
Regulation  No.  3  and  the  Common 
Provisions  Regulation. 

On  May  26, 1968,  EPA  issued  a  SIP 
call  to  the  State  due  to  the  failure  of 
many  areas  to  attain  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone  and  carbon  monoxide  (CO). 
Pursuant  to  the  SIP  call,  EPA  required 
the  St.nte  to  correct  all  of  the 
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deficiencies  in  its  PSD  and  NSR 
permitting  rules. 

The  State  subsequently  cfdoptod  som»! 
of  the  required  NSR  and  PSD  rule 
revisions  on  August  17, 1988.  These 
revisions  were  submitted  to  EPA  for 
approval  in  the  SIP  on  November  17, 
.1988.  However,  EPA  found  in  its  review* 
of  the  State  submittal  that  many  of  the 
previously  identified  deficiencies  had 
not  been  corrected. 

Thus,  on  March  26.  1991.  EPA  again 
notified  the  State  of  all  outstanding 
deficiencies  and  disapprovals  in  its  NSR 
and  PSD  regulations  dnd  required  that 
the  State  provide  EPA  with  a 
commitment  and  a  schedule  for 
correcting  these  deficiencies.  On  April 
29.  1991,  Colorado  responded  with  a  list 
of  the  deficiencies  that  the  Air  Qualitv 
Control  Commission  (AQCC)  had  the" 
existing  authority  to  addre.ss  and  a  list 
of  deficiencies  that  would  require 
changes  in  the  State  statute  before  the 
State  regulations  could  be  revised.  Tin- 
State  committed  in  that  letter  to  adopt 
the  revisions  for  which  they  had  the 
existing  authority  to  correct  by  Oc  tober 
of  1991.  The  State  also  committed  to 
present  the  statutory  revisions  necessary 
to  correct  the  remaining  NSR  and  PSD  " 
deficiencies  to  the  Colorado  legislature 
in  January  of  1992  and  to  revise  the 
regulations  subsequent  to  the  enactment 
of  the  statutory  revisions.  EPA 
subsequently  approved  the  November 
1988  revisions  on  June  17,  1992  (.57  FR 
27000).  based  on  the  State's  April  29. 

1991  letter  of  commitments. 

On  October  17.  1991,  the  State 
adopted  the  revisions  to  its  NSR  and 
PSD  niles  for  which  the  State  had  the 
existing  authority  to  correct.  The 
Governor  of  Colorado  subsequently 
submitted  the  revisions  to  EPA  for 
approval  on  April  9.  1992.  and  EPA 
approved  these  revisions  oji  September 
27,  1993  (58  FR  50270). 

The  State  also  enacted  legislation  in 
August  of  1992  which,  among  other 
things,  addressed  the  remaining  NSR 
and  PSD  statutory  deficiencies. 
Subs(Kjuently,  the  State  adopted 
regulatory  revisions  addressing  the 
remaining  deficiencies  on  November  19. 

1992  and  submitted  those  revisions, 
along  with  o'hor  revisions  necessary  to 
bring  the  State's  .\SR  regulations  up-to- 
date  with  the  anu  ncled  .Act  and 
anifMuied  Federal  n';^,:!i»io!i'<.  en 
Innuary  14.  1993. 

11.  Analysis  of  State  Subinis,sion 

StKition  1 10(k)  of  the  Act  sets  out 
|)rovisions  governing  EPA's  review  of 
SIP  submittals  {s(!e  57  FR  nr.65-1.356fi). 


A.  Procffdural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  LPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  Slate  must  be  adopted 
after  reasonable  notice  and  public 
hearing.!  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  hv 
such  State  after  rea.sonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EP.A  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  51,  Appendix  V  (1992).  The  EPA 
attempts  to  make  completeness 
determinations  within  60  davs  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  under  section 
110{k){l)(B)  if  a  completeness 
determination  is  not  made  bv  KFA 
within  6  months  after  receij)t  of  the 
submission. 

The  State  of  Colorado  held  a  public, 
hearing  on  November  19.  1992  to 
entertain  public  comment  on  the 
proposed  revisions  to  the  SIP.  Following 
the  public  hearing,  the  plan  was 
adopted  by  the  State  and  submitted  by 
the  Governor  on  January  14,  1P93  as  a 
revision  to  the  SLP. 

Specifically,  the  State  sutiiuitted 
revisions  to  its  NSR  and  PSD  permitting 
regulations  in  Colorado  Rej;.;latin[i  No." 
3  and  the  Common  Provisions 
Regulation.  Also  submitted  was  a 
revision  to  the  list  of  volatile  orvinii; 
compounds  which  have  hfcn 
determined  to  have  negligible 
photochemical  reactivity,  to  be 
consistent  with  the  Federal  definition  of 
"volatile  organic  compounds"  (\'OCs). 
in  Regulation  No.  7.  The  revisions  to  the 
State's  NSR  and  PSD  regulations  were 
made  to  bring  the  State's  rules  up-to- 
date  with  the  amended  Act  and  nnised 
Federal  regulations,  to  correct 
outstanding  deficiencies  in  the  State's 
regulations  previously  identified  by 
EPA.  and  to  make  other  minor  chani^es 
to  the  State's  permitting  rules. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal.  The  submittal  was  " 
found  to  be  complete,  and  a  letter  dated 
March  11, 1993  was  forwarded  to  the 
CK)vernor  indic;ating  the  completeness  of 


•  Sf.H  -ion  172(cl(7)  of  thf  .\r.i  pniviilt-s  ihut  r.l.ii: 
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the  submittal  and  the  next  steps  to  be 
taken  in  the  review  process.  Iii  this 
action,  EPA  partiallv  approves  the 
State's  SIP  submittal.  EPA  finds  that  the 
revisions  provide  for  consistency  with 
the  Act  and  corresponding  Federal 
regulations,  and  that  the  revisions  meet 
the  new  nonattairiment  NSR  provisions 
for  all  of  the  State's  nonattainmont . 
areas,  w  ith  one  exception:  The  State's 
regulations  do  not  meet  the  NSR 
provisions  for  new  and  modified  major 
sources  of  PM-10  precursors  in  the 
States  PM-10  nonattainment  areas  for 
which  EPA  has  not  made  a 
determination  that  such  sources  do  not 
contribute  significantlv  to  exceedances 
of  the  PM-10  NAAQS.'  EPA  is  also 
deleting  previous  EPA  disapprovals  of 
the  State's  regulations  which  the  State 
has  corrected  in  this  submittal. 

B  \onattmnini;nt  \'Sn  Bi-niiin-iufiiU  nf 
tlwArt 

The  general  statutory  requirements  for 
nonattainment  NSR  SlPs  and  permitting 
as  amended  by  the  1990  Amendments 
are  found  in  sections  172  and  173  of  the 
Act.  These  requirements  applv  in  ail 
nonattainment  areas.  The  State  of 
Colorado's  nonattainment  NSR 
regulations  which  had  been  approved 
prior  to  the  1990  Amendments  were  not 
written  to  be  nonattaiimient  area- 
specific;  the  NSR  permitting 
requirements  applied  to  new  or 
modified  sources  proposing  to  locate  in 
any  nonattainment  area  in  the  State, 
including  those  designated  pursuant  to 
enactment  of  the  1990  Amendments. 

Thus,  in  order  to  meet  the 
nonattainment  NSR  program  submitt.d 
requirements,  the  State  only  needed  to 
revise  its  existing-approved  NSR 
regulations  to  address  the  new  NSR 
requirements  of  the  amended  .^ct  that 
were  not  included  in  its  existing- 
approved  regulations,  rather  than 
submitting  a  comprehensive  NSR  Sli* 
submittal  for  each  of  its  non.ittainment 
areas. 

Since  some  of  the  revisions  to 
sections  172  and  173  of  the  Ac;t  as 
discussed  in  the  General  Preamble 
clarified  previously  existing  Federal 
regulations  and  policy,  many  of  the  nt-w 
NSR  requirements  had  already  been 
included  in  the  States  regulations  and 
approved  by  EPA  in  the  SIP.  Thus,  the 
following  repre.^ents  EPA's  review  of  the 
State's  submittal  and/or  exi.sting 
approved  regulations  in  meeting  the 
new  requirements  of  the  amended  Act. 

(1)  The  amended  AvX  repealed  the 
construction  ban  provisions  previously 
found  in  se<;tion  110!a)(2)(I)  with  cenain 
e\ceptions. 
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No  construction  bans  are  currently 
imposed  in  Colorado,  so  this 
requirement  is  inapplicable. 

(2)  Section  173(a)(1)(A)  of  the  Act 
requires  a  demonstration  for  permit 
issuance  that  the  new  source  growth 
does  not  interfere  with  reasonable 
further  progress  (RFP)  for  the  area  (e.g., 
greater  than  1:1  emission  offsets  should 
insure  no  interference  with  RFP).  In 
addition,  calculations  of  emissions 
offsets  must  be  based  cm  the  same 
emissions  baseline  used  in  the 
demonstration  of  RFP. 

In  previously-approved  Sections 
IV.D.2.a.(iii)  and  V.E.2.  of  Regulation 
No.  3,  the  State  has  established 
provisions  which  adequately  address 
section  173(a)(1). 

(3)  Section  173(c)(1)  of  the  Act 
requires  that  offsets  must  generally  be 
obtained  by  the  same  source  or  other 
sources  in  the  same  nonattainment  area. 
However,  offsets  may  be  obtained  from 
other  nonattainment  areas  if:  the  area  in 
which  the  offsets  are  obtained  has  an 
equal  or  higher  nonattainment 
classification;  and  emissions  from  the 
nonattainment  area  in  which  the  offsets 
are  obtained  contribute  to  a  NAAQS 
violation  in  the  area  in  which  the  source 
would  construct. 

In  Sections  IV.D.2.a.(iii)(B)  and  (C)  of 
Regulation  No.  3,  the  State  has 
established  provisions  that  adequately 
meet  the  requirements  of  .section 
173(c)(1). 

(4)  Section  173(c)(1)  of  the  Act 
requires  that  any  emissions  offsets 
obtained  in  conjunction  with  the 
issuance  of  a  permit  to  a  new  or 
modified  source  must  be  in  effect  and 
enforceable  by  the  time  the  new  or 
modified  source  commences  operation. 

In  previously-approved  Sections 
IV.D.2.a.(iii)  and  (v)  of  Regulation  No.  3, 
the  State  has  established  provisions  that 
adequately  meet  the  requirements  of 
section  173(c)(1). 

(5)  Section  173(c)(1)  of  the  Act 
requires  that  emissions  increases  from 
new  or  modified  major  stationary 
sources  are  offset  by  real  reductions  in 
actual  emissions. 

In  previously-approved  Section 
V.E.l.b.  of  Regulation  No.  3,  the  State 
has  established  provisions  for 
nonattainment  areas  with  approved 
demonstrations  of  attainment  which 
adequately  meet  the  requirements  of 
section  173(c)(1).  For  areas  wHich  need 
hut  lack  an  approved  demonstration  of 
attainment,  previously-approved 
Section  V.F.13.k.  of  Regulation  No.  3 
provides  that  emissions  trades, 
including  offsets,  can  only  be  approved 
through  SIP  revisions.  Thus,  such 
offsets  would  be  subject  to  EPA's 


criteria,  including  the  requirements  of 
Section  173(c)(1). 

(B)  Section  173(c)(2)  of  the  Act 
prohibits  emissions  reductions 
otherwise  required  by  the  Act  from 
being  credited  for  purposes  of  satisfying 
the  part  D  offset  requirements. 

In  Sections  V.E.9  of  Regulation  No.  3, 
the  State  has  established  provisions  that 
adequately  meet  the  requirements  of 
section  173(c)(2). 

(7)  Revised  sections  172(c)(4). 
173(a)(1)(B),  and  173(b)  of  the  Act  limit 
and  invalidate  use  of  certain  growth 
allowances  in  nonattainment  areas. 

This  requirement  is  inapplicable 
because  the  State  of  Colorado  has  not 
established  any  growth  allowances  in  its 
nonattainment  area  SIPs. 

(8)  Revised  section  173(a)(5)  of  the 
Act  requires  that,  as  a  prerequisite  to 
issuing  any  part  D  permit,  an  analysis  of 
alternative  sites,  sizes,  production 
processes,  and  environmental  control 
techniques  for  a  proposed  source  must 
be  completed  which  demonstrates  that 
the  benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification. 

In  previously-approved  Section 
IV.D.2.a.(iv)  of  Regulation  No.  3,  the 
State  has  established  provisions  which 
adequately  address  the  requirements  of 
section  17'3(a)(5). 

(9)  Section  173(d)  of  the  Act  requires 
States  to  submit  control  technology 
information  from  permits  to  EPA  for  the 
purposes  of  making  such  information 
available  through  the  RACT/BACT/ 
LAER  clearinghouse. 

Colorado  and  EPA  have  established 
provisions  in  the  annual  State-EPA 
agreement  requiring  the  State  to  submit 
information  from  nonattainment  NSR 
permits  to  EPA's  RACT/BACT/LAER 
clearinghouse.  EPA  believes  this  is 
acceptable  to  meet  this  requirement. 

(10)  Section  173(e)  of  the  Act  provides 
that  States  may  allow  any  existing  or 
modified  source  that  tests  rocket 
engines  or  motors  to  use  alternative  or 
innovative  means  to  offset  emissions 
increases  from  firing  and  related 
cleaning,  under  certain  conditions. 

In  lieu  of  imposing  any  alternative 
offset  measures  the  permitting  authority 
may  impose  an  emission  limit 
amounting  to  no  more  than  1.5  times  the 
average  cost  of  stationary  control 
measures  adopted  in  that  area  during 
the  prtvious  three  years. 

The  State  has  not  adopted  provisions 
for  innovative  offsetting  for  rocket 
engine  and  motor  firing  because  th(;re 
are  no  such  sources  in  the  State  of 
Colorado. 


(11)  Section  328  requires  that  sources 
located  on  the  outer  continental  shelf 
(OCS)  must  be  subject  to  the  same 
requirements  as  would  be  applicable  if 
the  source  were  located  in  the 
corresponding  onshore  area. 

Since  the  State  of  Colorado  is  land- 
locked and  not  adjacent  to  any  oceans, 
this  requirement  is  inapplicable. 

(12)  Revised  section  302(z)  of  the  Act 
set  forth  a  new  definition  of  "stationary 
source"  reflecting  Congressional  intent 
that  certain  internal  combustion  engines 
must  be  subject  to  control  under  State 
permit  programs,  while  requiring  the 
exclusion  of  the  newly  defined  category 
of  "nonroad  engines." 

This  submittal  did  not  include  any 
revisions  to  the  State's  definition  of 
"stationary  source"  relating  to  non-road 
engines.  However,  the  State  intends  to 
revise  its  regulations  to  exempt  nonroad 
engines  from  construction  permitting 
requirements  during  its  armual  update 
of  its  regulations  in  1994.  Further,  EPA 
believes  it  is  difficult  for  states  to  make 
the  regulatory  revisions  to  exclude 
nonroad  engines  until  EPA  promulgates 
regulatory  revisions  for  the  definition 
and  exclusion  of  "non-road  engines." 
When  the  Federal  regulations 
concerning  "non-road  engines"  and  new 
source  review  permitting  requirements 
are  promulgated,  EPA  will  re-evaluate 
the  State's  regulations  for  consistency 
with  the  Federal  requirements.  If 
revisions  are  needed,  EPA  will  require 
the  State  to  make  the  necessary  changes 
to  its  regulations  and  the  SIP. 

In  addition  to  all  of  the  general 
nonattainment  NSR  provision 
mentioned  above,  there  are  also 
nonattainment  area-specific  NSR 
provisions  in  subparts  2, 3,  and  4  of  part 
D  of  the  Act,  some  of  which  supersede 
these  general  NSR  provisions  because 
they  are  more  stringent.  The  following 
provisions  are  the  additional  NSR 
provisions  that  apply  in  Colorado's 
nonattainment  areas: 

1.  Ozone  Nonattainment  Areas 

The  State  of  Colorado  currently  has 
one  ozone  nonattainment  area.  It  is 
defined  as  the  Denver-Boulder  area,  and 
it  is  currently  classified  as  transitional. 
(See  40  CFR  81.306  for  Colorado's  ozone 
nonattainment  area  designations.)  States 
with  transitional  ozone  nonattainment 
areas  were  required  to  submit  NSR  rules 
meeting  the  general  NSR  requirements 
discussed  above  by  November  15, 1992. 
These  rules  must  reflect  the  100  tons  per 
year  (tpy)  major  stationary  source 
threshold  for  emissions  of  VOCs  for 
determining  NSR  applicability.  In 
addition.  States  must  establish  a  40  tpy 
significance  level  for  defining  major 
modifications,  in  order  to  be  con.sistent 
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with  the  current  significance  level  in  40 
CFR  51.165(a)(l)(x).  None  of  the 
additional  NSR  provisions  of  subpart  2 
of  part  D  apply  in  transitional  ozone 
nonatlaininent  areas. 

In  previously-approved  Section 
I.B.S.d.  of  Regulation  No.  3,  the  State 
has  established  a  provision  which  states 
that  any  source  that  is  major  for  VOCs 
is  considered  major  for  ozone,  and  the 
State  has  established  a  nii.jor  stationary 
source  threshold  of  100  tpy  in 
previously-approved  Section  I.B.3.a.  In 
addition,  in  the  previously-approved 
definition  of  "significant"  in  the 
Common  Provisions  ReRuIction.  the 
State  has  established  a  niojor 
modification  significance  level  of  40  tpy 
for  VOCs.  Because  the  State  has 
adequately  addressed  all  of  the  other 
general  NSR  requirements,  EPA  finds 
that  the  State's  NSR  program  meets  all 
of  the  requirements  for  its  transitional 
ozone  nonattainment  area. 

2.  Carbon  Monoxide  Nonattainment 
Areas 

The  State  of  Colorado  lias  five  CO 
nonattainment  areas,  foiir  of  which  are 
currently  designated  as  moderate: 
Denver  Metro/Boulder.  Longmont. 
Colorado  Springs,  and  Fort  Collins;  and 
one  of  which  is  currently  not  t  l.issined; 
Greeley.  {See  40  CFR  Bl'aof,  for 
Colorado's  CO  nonattainment  art  a 
designations.)  States  with  moderrf'e  CO 
nonattainment  areas  are  required  lo 
submit  NSR  rules  meeting  the  gun'rial 
NSR  requirements  discussed  above  ;,nd 
any  additional  requirements  of  subpnrt 
3  of  part  D  by  either  Nnv"!r:^>e"r  1 5.  1992 
or  November  1,5,  1993,  depending  on 
the  de.sign  value  for  the  area.  (For  those 
nonattainment  areas  with  a  design  v,iiue 
of  12.7  parts  per  million  (ppm)  or  less, 
States  were  required  to  suhm.it  the  NSR 
revisions  by  November  15,  1993. 
Otherwise,  the  NSR  revisions  were  to  be 
submitted  by  November  15,  1992.) 
States  with  "not  cla-ssified'  CO 
nonattainment  areas  were  requi.ed  to 
submit  the  NSR  revisions  meeting  the 
general  NSR  requirements  di,scussed 
above  by  November  15,  19C3.  These 
rules  must  reflect  the  100  tpy  mjjor 
stationary  source  threshold  for 
emissions  of  CO  for  determining  NSR 
applicability.  In  addition.  States  must 
establish  a  100  tpy  significance  level  for 
defining  major  modifications,  in  order 
to  be  consistent  with  the  current 
signifit;ance  level  in  40  CFR 
51.165ia)(l)(x).  No  additional  NSR 
provisions  in  subpart  3  of  part  D  apply. 
In  Section  I.B.3.a.  of  Regulation  No.' 3. 
the  State  has  established  a  major 
statinnary  source  threshold  of  100  tpv. 
Also,  in  the  previously-approved 
dv?:inition  of  "significant"  in  the 


Common  Provisions  Regulation,  the 
State  has  established  a  major 
modification  significance  level  of  100 
tpy.  Of  the  State's  CO  nonattainment 
areas,  only  the  Denver  area  had  a  design 
value  of  greater  than  12.7  ppm.  Thus, 
the  nonattainment  NSR  provisions  for 
the  other  CO  nonattainment  areas  were 
not  due  until  November  15, 1993. 
However,  the  State's  NSR  regulations 
are  not  written  to  be  nonattainment 
area-specific;  the  State  regulations  apply 
m  all  nonattainment  areas.  Because  the' 
State  has  adequately  addressed  all  of  the 
other  general  NSR  requirements,  EPA 
finds  that  the  State's  NSR  rules  meets  all 
ofthe  requirements  for  all  of  its  CO 
nonattainment  areas. 

3.  PM-10  Nonattainment  Areas 

The  State  of  Colorado  has  se\en  PM- 
10  non.'.ttainment  areas,  all  of  which  are 
currently  designated  as  moderate: 
Denver  Metro,  Aspen,  Canon  City. 
Lamar.  Pagosa  Springs,  Telluride.  and 
Steamboat  Springs.  (See  40  CFR  81.305 
for  Colorado's  PM-10  nonattainment 
area  designations.)  States  with  moderate 
PM-10  nonattainment  areas  winch  were 
desig.^ated  upon  enactment  ofthe  1990 
Amendments  were  required  to  submit 
NSR  rules  meeting  the  general 
require.ments  discussed  above  and  any 
additional  requiremen;s  of  subpart  4  of 
part  D  by  June  30.  1992.  However,  for 
the  StHamboat  Springs  PM-10 
nona'tainment  area,  whose  designation 
was  not  effective  until  I.inuarv  20,  1994. 
the  St.ite  has  eighteen  months  after  the 
date  of  redesignation  (or  until  )ulv  20. 
1995)  to  submit  a  PM-10  attainment 
plan  for  the  area  which  must  include, 
among  other  things,  provisions  meetii^g 
the  NSR  requirements  of  part  D  (see 
section  ia9(a)(2)(B)  ofthe  A(.t).  States' 
NSR  rules  for  moderate  PM-10 
non,jtt.j!nment  areas  must  inc.lude  a 
d.'firition  of  "major  stationnrv  source  ' 
reflecting  the  section  302(i)  100  tpv  PM- 
10  thre.shold  for  determining  NSR 
spplirabiiitv. 

In  addition,  set.tion  189(e)  ofthe 
amended  Act  requires  that  the  control 
requirenuT.ts  applicable  to  major 
stationary  sources  of  PM-10  must  also 
apply  to  major  stotionar>-  sources  of 
PM-10  precursors,  except  where  the 
Administrator  of  EPA  has  determined 
that  sc;  h  sources  do  not  contribute 
significantly  to  PM-10  levels  which 
exceed  t.'ie  standard  in  the  area.  Thus, 
unless  the  LPA  Administrator  find.s 
othe.rw  ise.  States  must  submit  rules 
meeting  all  of  the  NSR  provisions 
nuMiiioned  above,  including  the  sectiun 
302(1)  100  Ipy  t'lreshold.  for  new  and 
modified  major  stationar\  sources  of 
PM-10  precursors.  PM-10  prec  ursors 
may  im  Inde  \'OCs,  which  form 


secondary  organic  compounds,  SO;. 
which  forms  sulfate  compounds,  and 
nitrogen  oxides  (NOJ,  which  form 
nitrate  compounds. 

Since  the  State's  NSR  regulations  are 
not  written  to  be  nonattainment  area- 
specific,  the  State's  NSR  regulations 
apply  in  all  of  its  nonattainment  areas. 
The  State  has  established  a  100  tpy 
threshold  for  major  stationary  sources  in 
Section  I.B.S.a.  of  Regulation  No.  3.  as 
well  as  a  15  tpy  major  significance  level 
for  major  modifications  of  PM-10  in  the 
previously-approved  definition  of 
"significant  '  in  the  Common  Provisions 
Regulation.  In  addition,  the  State  has 
adequately  addressed  all  ofthe  other 
general  NSR  provisions.  Thus.  EPA 
believes  the  State  regulations  adequately 
address  the  nonattainment  NSR 
requirem'-.,)ts  for  new  and  modified 
sources  of  PM-10  in  all  of  its  moderate 
PM-10  nonattainment  areas,  fiowever, 
the  State's  submittal  did  not  include 
NSR  regulations  for  new  and  modifiL-d 
major  stationary'  sources  of  P.M-10 
precursors. 

EPA  plans  to  make  findings  of 
whether  major  stationary  soun;es  of 
PM-10  precursors  do  not  contribute 
significantly  to  PM-10  levels  in  p.\te!--s 
of  the  NAAQS  (and  thus  whether  the 
requirements  of  section  189(e)  do  not 
apply)  <;oncurrent  with  O^^'s  action  on 
the  States  PM-10  SIP  submittals.^  As  of 
the  date  of  this  notice.-FP.A  has 
proinulg.ated  findings  that  t,'ji:h  Miuries 
of  PM-10  precursors  do  nor  contribute 
significantly  to  PM-10  excwd.mces  in 
the  Canon  City.  Pagosa  Spring--;,  and 
Lamar  PM-10  nonattainment  aavas  (see. 
respw.tivelv.  58  FR  fiK()37  (Df>(  .nib.-r  23 
1993).  59  FR  26127  (May  19.  1994).  aiid  ' 
59  FR  29734  (June  9,  1994)).  Farther. 
KPA  has  proposed  to  find  that  such 
sources  of  PM-10  precursors  al.so  do  nut 
contribute  significantly  in  tiie  Aspe;i 
and  Telluride  PM-10  nonattainment 
areas  (see  58  FR  63098  (Dereinber  23. 
1993)  and  59  FR  32402  (June  23.  1994). 
and  EPA  anticipates  to  proi^iulgu'e  thosj 
findings.  However,  on  Decemt,er  20. 
1993.  EPA  indicated  that  major 
stationary  snunes  of  PM-10  prec  urscrs 
(spe<.ifi(  al'y  NO,  and  SO;)  d)  c  onfnbufe 
significantly  to  exreedances  of  ih.j  P.M- 
10  N.^.AQS  in  the  Denver  metro  PM-10 
nonattainment  area  (see  58  FR  f)B331). 
Thu.s.  the  St.ite  is  required  to  suiimil 
nonattainment  NSR  provisions  for 
sources  of  P.M-10  precursors  for  al  l->nsf 
one  of  its  nonattainment  areas.  Since  tho 
State  is  not  required  to  submit  NSR 
provisions  for  the  .Steamboat  Sp.nngs 


•NiUo  '.h.)!  fcl'.'.V  n.uli-iRs  Are  b.,M<d  or.  thn 
tiirrpiii  I  I'.iir.-ri-r  oian  .ima  inf.Jud:nK.  for  r\a!np!f. 
lh«>  pxislitif;  n;;x  (>f  soum;',  in  an  a.-pa   I;  ;.s  povv,lj:.»', 
lh.-!c!.irM.  Ih„i  f!.'i:rn  s;ri,vvlh  i  !>„ld  i  ^.:ll^,.  tfi,- 
si.i;niri.  .Mil  !■  uf  priM  ;,  s«rs  in  rr.  .tn'j. 
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PM-IO  nonattainment  area  until  July  20. 
1995.  EPA  will  determine  the 
approvabillty  of  the  State's  NSR 
provisions  for  that  nonattainment  area 
when  EPA  takes  act(on  on  the 
Steamboat  Springs'  attainment  plan. 

On  February  17, 1994,  the  State 
adopted  nonattainment  NSR  provisions 
for  sources  of  PM-10  precursors 
(specifically,  SO2  and  NO»)  in  the 
Denver  metro  PM-10  nonattainment 
area.  The  State  believes  that  such 
sources  contribute  significantly  to  PM- 
10  exceedances  only  in  the  Denver 
metro  nonattainment  area.  While  EPA 
does  not  anticipate  any  disagreement 
with  the  State  on  this  matter,  until  EPA 
promulgates  findings  on  whether  suth 
sources  contribute  significantly  in  the 
Aspen  and  Telluride  PM-10 
nonattainment  areas,  the  State  is 
required  to  adopt  NSR  provisions 
meeting  the  requirements  of  section 
189(e)  for  these  PM-10  nonattninment 
areas  also.  Because  the  State  has  not  yet 
submitted  these  NSR  provisions  for 
sources  of  PM-10  precursors  for  those 
areas  subject  to  the  lune  30,  19^)2 
submittal  deadline.  EPA  is  only 
partially  approving  the  State's  NSR 
submittal.  Once  the  State  submits 
adequate  nonattainment  NSR  provisions 
for  new  and  modified  major  stationary 
sources  of  PM-10  precursors  in  the  FM- 
10  nonattainment  areas  where  FPA  has 
not  found  that  such  sources  do  not 
contribute  significantly  to  PM-10 
exceedances,  EPA  will  be  able  to  fully 
.Tpprove  the  State's  NSR  program  as 
meeting  all  of  the  nonattainment  NSR 
rt:quirements  of  the  amended  Act.  As 
noted  above.  EPA  will  address  liu- 
applicability  of  section  lH9(e)  or  the  .•\(.t 
ill  the  Steamboat  Springs  nonaltainment 
area  at  the  time  EPA  takes  a::tion  on  the 
State's  ait-'iinnient  plan  for  thnt  area. 

1  lius.  EPA  fintrs  tiiat  the  State  has  nint 
all  ot  the  nonuttainment  NSR 
nriuireineivs  for  the  Canon  Citv .  L.:ir!iiir. 
.Hid  i'a.p;o.sa  S[)riiigs  PM-Ki 
noiiultain.iiieiit  areas,  and  EPA  tiiuis  lh;it 
tiie  St;jts  lias  only  partiailv  met  the 
•  nonattainuie.'it  NSR  requireti.i.'Uts  fur  the 
Asj^.cn.  Denver,  a.id  Tellurium  PM-IO 
iioiiattaini-u-nt  areas.  Beiiause.the  St.ntt; 
hd.s  adopted  n.)nattainnient  NSR 
provisions  for  the  Denver  PM-Hl 
iio;-..tttalnjnent  area  and  sir.ce  ';i",\  liues 
not  .';fitici};ate  .any  dis.ij^reement  with 
the  State  on  whether  such  provisions 
sliijiiki  apply  in  the  Aspen  ur  Telluride 
PM-JO  noiiattainment  areas.  EPA  is  nut 
pi.r(ia!ly  Cisapproving  the  Stale's 
sulh-nittal  at  this  time.  If  the  State  fails 
to  timely  si  hmit  the  re(.ent!y  adopted 
niles  and/or  if  EPA  does  not  pr'iniiil^.ite 
fin;!ings  that  source  of  PM-Mi 
precurcoi-s  do  not  cdiitributf 
sij^iiificanlly  in  the  Aspen  :ii'(l  'ellunde 


PM-10  nonattainment  areas,  then  EPA 
will  promulgate  the  partial  disapproval 
that  is  the  companion  of  this  approval. 

For  further  information  on  these 
requirements  and  the  State's  provisions 
which  meet  these  requirements,  please 
see  tlie  Technical  Support  Document 
(TSD)  accompanying  this  notice. 

C.  Cuirt'ction  of  Deficimcina  in 
Cnlniiido 's  NSR/PSD  Hegulations 

EPA's  review  of  the  State's  submittal 
found  that  the  State  had  corrected  all  of 
the  deficiencies  that  the  State  had 
committed  to  correct  in  its  April  29. 
1991  letter.  These  corrections  addressed 
numerous  EP.^  disapprovals  which 
were  promulgated  at  40  CFR  52.329  and 
52.343.  Specifically,  the  State  addressed 
the  following  disapprovals: 

1.  The  definition  of  "stationary 
sourfs;  '  in  the  Common  Provisions 
Regulation  was  revised  to  delete  an 
exemption  due  to  right-of-way 
provisions.  This  revision  addresses  an 
EPA  disapproval  promulgated  at  40  CFR 
r)2.343laj(4).  However.  EPA  is  not  acting 
on  this  revision  in  this  notice  because 
the  Slate  has  pre\  iously  made  other 
revisions  in  the  definition  of  "stationary 
source"  which  the  State  has  not  y"t 
formally  submitted  for  approval  in  tlie 
SIP.  VVtien  the  Slate  formally  submits 
tlie  other  revisions  to  thif;  definitio.n  for 
approval,  EPA  will  act  on  this 
deiiclency  c:orrection. 

2.  Ill  the  definition  of  "niajor 
moditit  ation"  in  Regulation  No.  3,  the 
alte.Mative  fuel  exemption  in  Section  . 
I.B.2.(  .(vii)  was  deleted.  Th.is  adclp.'sses 
EPA  disapprovals  promulgated  at  40 
CFR  32.32t)(a)il|  and  40  c'fK 
.52.3-Kiia)(3). 

.'<.  The  detinitions  uf  "major 
Huuiiiication"  and  "major  stationarv 
souruf '  in  Sections  I.D.2.  and  LB. 3  of    - 
Ref;ul-itinn  No.  ,i  were  revised  to  delete 
taw  '^.teniptiun  of  fugitive  emissions  in 
cietertniuing  p'i'jor  stationary  source  and 
i::  lii'f  modification  applic. ability  for 
(..Ttain  source  (.ateyoiie,';.  Tliis  addresses 
EP.-\  ihsafjprovnls  proii!ule,.ated  at  40 
CFR  52.32Q(a)(2).  and  4.)  CFR 
-.2  3-J:M-](l).(2),and{H), 

4   Section  IV.iF4.  ot  Re^^ulation  No.  A. 
'.vhicf,  ahovved  an  administrative 
con'.micince  waiver  for  as  long  as  six 
inojulis  to  a  new  source  which  viohited 


a  tertii  of  its  permit,  was  deleted.  This 

l< 

P' 


.adciriisses  an  tl-'A  disapproval 
pionfciigated  at  40  CFR  ;i2.34;5(a)(7). 

the  State  deleted  Section 
iV.D.f<.b.U)(B)  of  Regulation  No.  3, 
whii  ji  contained  an  exemption  from 
PSn  requirements  tor  sources  whose 
en.isjions  consisted  of  fugitive  dcst. 
i;PA 
s.^urtt^'S  considered  to  be  major  ba.s.Hi  on 


tu< 


•missifiiis  that  are  not  in<  leded 


in  the  list  of  28  sources  categories  in  the 
definition  of  "major  stationar)-  source" 
(see51.166(b)(l)(iii)).  (See 
51.166(i){4)(ii).)  This  addresses  an  EPA 
disapproval  promulgated  at  40  CFR 
.'i2.343{a)(2). 

fi.  Tiie  State  deleted  Section  IV.F.  of 
Regulation  No.  3,  which  provided  for 
default  issuance  of  a  permit  if  the  State 
failed  to  issue  the  permit  in  accordance 
with  set  timelines.  This  addresses  an 
EPA  disapproval  promulgated  at  40  CFR 
52.343(a)(r.). 

7.  The  State  deleted  the  e.xemption  of 
fugitive  dust  from  increment 
consumption  in  Section  XI.A.4  of 
Regulation  No.  3.  in  order  to  be 
consistent  with  40  CFR  51.166(tl.  This 
addresses  an  EPA  disapproval 
pro.muigrited  at  40  CFR  52.343(a)(2). 

EPA  is  deleting  all  of  these 
disapprovals,  except  40  CFR 
.^2. 343(a)(4),  from  40  CFR  52. 

The  State  also  iiicluded  revisior.s  to 
address  other  revisions  to  the  Act  and 
to  Fedt^ral  reg\ilations.  Those  revisions 
included: 

1.  To  be  consistent  with  sections 
162(a)  and  lG4(a)  of  the  Act,  Section 
V'lII.A.  ot  Regulation  No.  3  was  revised 
to  delete  the-August  7,  1977  effective- 
('.'.te  of  the  boundaries  of  Class  I  areas, 
tiuis  clarifying  that  the  Class  I  ar'-a 
boundaries  for  tiiose  areas  designated  bv 
the  1977  Act  must  now  conform  to  all 
bound. e-y  i:hanges  made  between 
August  7,  1977  and  November  l.').  1990 
as  well  OS  ail  future  boundary  changes 
to  these  areas.    - 

2.  .Section  112(h){(.)  oftheamend»d 
.Act  t  \oludes  the  li.i/.ardous  air 
pollutants  listed  :n  Section  112(hj(Uo; 
the  Act  from  the  PSD  requirements  of 
pari  C  u!  the  Ac;.  11. .;s,  certain 
pol!c1a:its.  wiiich  were  previously 
rcaiilated  a.'Kicr  PSD  because  the 
pollutants  were  covered  hy  the  sei.tion 
1 12  national  emission.standards  tor 
h::2,ru  •usairpulKitant  fNESHAR) 
require .■neuts,  are  no  Icnger  regulaleii 
under  PSD.  The  State  has  addres.se(l- 
ti:i  so  new  provisions  bv  deletiim  thi'  "■ 
si;^nincance  levels  for  asbestos, 
b'>ryliiuni,  nienuiry,  and  vinyl  cliloride- 
f. um  iht!  defipition  nJ  "s-'gnitleant"  in 
the-Connnon  Provisions  Regulation. 

3.  On  Marcri  18.  inoi,  El^\  revised  a 
previuusly-i'  sjed  policy  statemejit  and 
adiied  :>  haiocarbun  compounds  and  4 
cla.^es  of  p'  ,'fjiiorocarbons  to  tlie  list  ol 
ori;.anic  compound;"  considered  to  be 
ne:4ifgib!y  rea.':tive.  On  February  2,  1992, 
]'.i\\  prrir.ulgated  a  revised  defiiiition  of' 
"VOCJs"  in  specificily  exclude  these 
con.po'uids  from  th.a  <iefinition  of  VOCs 
in  40  CIR  51.10U(s).  as  well  as  to  make 
oti'.er  clarificati.-.ns.  Tlie  State  has 
revised  lis  regulations  to  he  consist^'ut 

V.  i'l;  il.»-  li'-w  definition  as  follows: 


Federal  Register  /  Vol.  59.  No.  159  /  Thursday.  August  18.  1994  /  Rules  and  Regulations 


42501 


Sei;tion  IV.D.4.  of  Regulation  No.  3.  the 
definition  of  "net  emissions  increase"  in 
the  Common  Provisions  Regulation,  and 
Section  II. B.  of  Regulation  No.  7  were 
revised  to  incorporate  the  list  of 
negligibly  reactive  VOCs.  In  addition, 
the  definition  of  "VCXIs"  in  the 
Common  Provisions  Regulation  and 
Regulation  No.  7  were  revLsed  to  be 
consistent  with  the  definition  in  40  CFR 
51.10r)(s). 

4.  The  State  revised  the  definition  of 
"significant"  in  the  Common  Provisions 
Regulation  to  add  the  significance  levels 
for  municipal  waste  combustor 
emissions,  which  were  promu!gat<-d 
with  the  New  Source  Performance 
_  Standard  (NSPSJ  on  Februan- 11,  1991 
(56  FR  5507). 

Other  revisions  which  were  made  to 
the  State's  regulations  were  made  to 
bring  the  State's  regulations  up-to-date 
with  the  State's  recently  amended  Act. 
EPA  is  approving  these  revisions 
because  they  provide  for  claritv  and 
consistency  with  the  Federal 
requirements  in  the  Act  and  40  CFR 
51.165  and  51.166.  For  further 
information  on  the  revisions  and  tlve 
deficiencies  addressed  in  this  submittal, 
please  see  the  TSD  accompan\  ing  this 
notice. 

Final  Action    '  ' 

EPA  is  partially  approving  the 
revisions  to  Colorado  Regulations  No.  3 
and  7  and  the  Common  Provisions 
Regulation,  which  were  submitted  by 
the  Governor  on  January  14, 1993  for 
approval  in  the  SIP.  Specifically,  EPA  is 
approving  the  State's  submittaTfor 
meeting  the  NSR  requirements  of  the 
amended  Act  for  the  State's  CO  and 
ozone  nonattainment  areas  and  for  the 
Canon  City,  Lamar,  and  Pagosa  Springs 
PM-10  nonattainment  areas.  However, 
for  those  PM-10  nonattainrnent  areas 
where  EPA  has  not  promulgated 
-  findings  that  major  sources  of  PM-10 
precursors  do  not  contribute 
significantly  to  PM-10  exceedan(;cs  in 
the  area  (which  currently  include  the 
Aspen,  Denver,  and  Telluride  PM-IO 
nortattjinm.ent  areas),  EPA  is  only 
partially  approving  the  submittal 
because  it  did  not  include  NSR 
provisions  for  new  and  modified  major 
sources  of  PM-10  precursors  proposing 
to  locate  in  these  areas.  EPA  is 
approving  the  other  revisions  to  the 
State's  PSD  and  minor  sourt:e  NSR 
regulations,  as  well  as  the  revisions  to 
Reg-ulation  No.  7. 

This  submittal  also  adequately 
addresses  deficiencies  in  the  State's  PSD 
and  NSR  regulations,  which  EPA 
previously  identified  in  a  March  26, 
1991  letter  and  which  the  State 
committed  to  correct  in  an  April  29. 


1991  letter.  Therefore,  EPA  is  deleting 
the  di.sopprovals  promulgated  at  40  CFR 
52.329(a)  (1)  and  (2)  and  at  40  CFR 
52.343  (a)(l)-(a)(3)  and  (a)(6)-(a)(8). 
The  EPA  is  publishing  this  ac  tion 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
do;.um«nt  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
ajiprove  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedures  established  in  the  May  10. 
1994  Federal  Register  (59  FR  24054), 
this  action  will  be  effective  on  October 
17.  1994,  unless  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
tiu's  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will"  withdraw 
the  final  action.  AH  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  ba.sed  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  shoi^ld  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  0(,tober  17.  1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
e.-^tablLshing  a  precedent  for  any  future 
lequest  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  "light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Tliis  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
lanuarv  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  lO.MB)  has 
exempted  this  regulatory  action  from 
Executive  Order  128G6  review. 

Under  the  Regulatory  Flexibility  A(i, 
5  U.S.C.  600  et.  seq..  EPA  must  prepare 
a  regulator}'  flexibility  analysis 
assessing  the  impact  of  any  propos«>d  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  B04.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  business,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 


SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requireFnents.  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afftjcted 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
prepar;flion  of  a  regulatory  fiexibility     " 
analysis  would  con.stitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976):  42  u"s  C 
^410(a)(2). 

Under  set  tion  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  juriie  ia!  review  of 
this  action  must  be  filed  in  the  Unitt-d 
States  Court  of  Appeals  for  the 
appropriate  ciniiit  by  October  1 7.  1994. 
Filing  a  petition  for  reconsideration  by 
the  Adn.inistrator  of  this  final  rule  docs 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judii;ial  review  may  be  file,  and  shall 
not  postpone  the  effectiveness  of  sut  h 
nile  or  action.  This  action  mav  not  be    - 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  sec  tjnn 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  a>lations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
o.xides,  'Volatile  organic  compounds. 

AuthoriH':  42  U.S.C.  sectiori.v  74ni-7671q. 

Dated:  July  6,  1994. 
Kerrigan  G.  Clough. 
Actiim  Rpginnnl  Administmlor. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  FederalTRegulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  tl.S.C.  7401-7B-1<|. 

Subpart  G — Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(H6)  to  read  as 
follows: 

§  52.320    tdentification  of  Plan. 

«         •         •         »         « 

(<:)•    '    * 
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and  Rep.r.lations 


(r.6)  On  lanuary  14.  1093.  the 
Ci)vernor  of  Coloradp  subnvittud 
revisions  to  the  new  sourcR  review  ami 
provention  of  signifi(;ant  deterioration 
requirements  in  the  Conmion  Provisions 
Regulation  and  Regulation  No.  .1,  as  w(;li 
as  a  revision  to  Regulation  No.  7 
pertaining  to  volatile  organic 
compounds  of  negligible  })hn'.o(;hen)i(:;il 
reactivity. 

(i)  Incorporation  by  reference. 

(A)  Air  Quality  Control  Commission 
Common  Provisions  Regulation.  Section 
I.e.  and  Section  I.C,  definitions  of 
"adverse  environmental  effect,"  "air 
pollutant,"  "best  available  control 
te<;hnology,"  "federal  act."  "federally 
enforceable,"  "hazardous  air  pollutant." 
paragraph  h.  in  "net  emissions 
•increase,"  "ozone  depleting 
compound,"  and  "significant;"  revised 
11/19/92,  effective  12/30/92. 

(B)  Air  Quality  Control  Commission 
Regulation  No.  3  Air  Contaminant 
Emission  Notices,  Sections  I.B.I., 
I.B.2.c-e.,  I.B.3.e-f..  IV.B.3-5. 
IV.D.2.a.(iii).  IV.D.2.C..  lV.n.3..  IV.D.4., 
IV.E,  IV.F,  IV.H..  V.E.9.,  VI.B.l.. 
VI.B.4..  VLB. 5..  VIC.  VII.C.  VIII. A., 
VIII.C.l..  XI.A..  and  XIII. A.  and  B.; 
revised  11/19/92,  effective  12'30/92. 

(C)  Air  Quality  Control  Commission 
Regulation  No.  7  Emissions  of  Volatile 
Organic  Compounds,  Section  II. B.; 
revised  11/19/92.  effective  12/30/92. 

3.  Section  52.329  is  amended  by 
removing  paragraphs  (a)  (1)  and  (2)  and 
revising  paragraph  (a)  to  read  as  follows: 

§  52.329    Rules  and  regulations. 

(a)  On  January  14,  1993.  the  Covernor 
of  Colorado  submittfd  revisions  to  the 
State's  nonattainment  area  new  source 
reviev.'  pennitting  regulations  to  bring 
the  State's  regulations  up  to  date  with 
the  1990  Amendments  to  the  Clean  .Mr 
Act.  With  these  revi  -ions,  the  State's 
regulations  satisfy  the  part  D  new  soun  >■ 
review  permitting  requirements  for  tin- 
ft/.Iowing  nonattainment  area?:  the 
Cl.inun  City.  Lamar,  atul  Fogosa  Sprin;.;s 
n-.oderate  FM-10  nonattainment  areas. 
the  Denver/Metro  Boulder,  Lon^mont. 
Colondo  Sj>rings,  and  Fort  ("oil ins 
moderate  carbon  monoxide 
nonattainment  areas,  the  Greeley  no! 
classified  carbon  monoxide 
nonattainment  area,  and  the  Denver 
transitional  ozone  nonattainiivt-iit  area 

§52.343    [Amer.dedJ 

4.  Section  52.343  is  amended  by 
removing  paragraphs  (a)(1)  through 
(a)(3)  and  (a)(6)  through  (a)(H)  and  bv 
redesignnting  paragraphs  (n)L4]  as  (a](lj. 
(aj(5)  as  (a)(2).  (a)(9)  as  (a)(:f).  and  (aKlo) 
.-.s  (a)i4). 


40  CFR  PART  52 
PN39-1-6337A;  FRL-5012-1] 

Clean  Air  Act  Approval  and 
Promulgation  of  Employee  Commute 
Options  Program;  Indiana 

agency:  Environmental  r.^otecticn 

Agency. 

action:  Direct  final  rule. 


iFR  Dot.  94-20:144  Ml'ti  HI  ~  >>  1, 

BILLIMG  CODE  SS5O-60-P 
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SUMMARY:  The  United  States 
Environmental  Protection  Agencv 
(USEPA)  approves  the  State 
Implementation  Plan  (SIP)  revision 
request  submitted  by  the  State  of 
Indiana  on  February  2'>.  1994,  for  the 
purpost  of  establishing  an  Employee 
Commute  Options  Program  (ECO 
Program)  in  Lake  and  Porter  Counties 
The  SIP  request  was  submitted  by 
Indiana  to  satisly  the  statutory  mandate 
that  an  ECO  Program  be  established  for 
employers  in  severe  and  extreme  ozone 
nonattainment  areas  with  100  or  more 
employees.  Compliance  plans 
developed  by  these  employers  must  he 
designed  to  i:onvini:ingly  demonstrate 
an  incn-ase  in  the  average  passenger 
occupancy  (APO)  of  vehicles  used  by 
their  employees  who  commute  to  work 
during  the  peak  period  by  no  less  than 
25  percent  above  the  average  vehicle 
oci:upancy  (AVO)  of  the  nonattainment 
area.  The  rationale  for  the  approval  is 
set  forth  in  this  final  rule;  additional 
infommtion  is  available  at  the  address 
indicated  in  the  ADDRESSES  section.  In 
the  proposed  rules  section  of  this 
Federal  Register.  USEP.A  is  proposing 
approvnl  of  and  soliciting  public 
comment  on  this  requested  SIP  revision 
If  adverse  comments  are  received  on 
this  direct  fmal  rule,  USEPA  will 
wiihdniw  this  final  rule  and  address  the 
<:onuu8nts  received  in  response  to  this 
hnal  rule  in  a  final  rule  on  the  related 
[)roposi'd  rule  which  is  be.jng  published 
in  the  proposed  rules  section  of  this 
Federal  Register. 

DATES:  This  aciifju  will  bt:  effective 
0(;to!)9r  17,  l't94,  unless  notice  is 
received  by  S-ptember  19,  1994,  that 
someofie  wishes  to  submit  adverse 
comments.  It  the  effective  date  is 
delaye(l,  timelv  notice  will  be  [uiblished 
in  the  Federal  Register. 
ADDRESSES:  Cojjies  of  the  ECO  Progr-un 
SIP  revision  re(nie.'"%t  and  USEPA's 
an;<.lysis  are  available  for  inspectiot^.  at 
the  toljowing  address;4It  is 
reconir.ionried  that  vou  telephone 
lessici  Radolf  at  (312)  HHr,-319H  before 
visitinj;  the  Region  5  Ofiice.) 
U  S.  Environmental  Protection  Agency. 
Ri.H^iiin  5.  Air  and  Radiation  Division, 
77  West  Jackson  Boulevard,  Chit.ago. 
Ill!ii(,isfi()r)l)4. 


U'rillcn  comuiDnts  can  be  mailed  to: 
I.  Elmer  Bo.'tzer.  Chief,  Regulation 
Development  Section  (AR-18IJ, 
i\egu!at!on  Development  Branch.  Air 
and  Kddiation  Division,  U.S. 
Environmental  Protection  Agency,  77 
West  Ja'.kson  Boulevard,  Chicago, 
Iiii!ioisfiOfi04." 

A  (.op\  of  the  ECO  Program  SIP 
revisloti  is  available  for  inspection  at: 
Ofiice  oi  Air  and  Radiation  (OAR), 
Docket  and  Inforniation  Center  (Air 
Docket  6102),  room  1500,  U.S. 
Eiivirunaiental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Radolf  (312)  886-3198. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implemimtation  of  the  section 
l«2(dHl)(B)  of  the  Clean  Air  Act.  as 
amended  in  1990  (amended  Act), 
re<jiiires  employers  with  100  or  more 
employees  in  Lake  and  Porter  Counties 
to  participate  in  a  trip  reduction 
program.  The  cont.erns  that  lead  to  tht; 
inclusion  of  this  ECO  provision  in  the 
amended  Act  are  that  more  people  are 
driving  than  ever  before  and  they  are 
driving  longer  distances.  The  increase  in 
the  r.umber  of  drivers  and  the  increase 
ill  the  number  of  vehicle  miles  traveled 
(VMT)  currently  offset  a  large  part  of  the 
emissions  reductions  achieved  through 
the  production  and  sale  of  vehiclcjs  that 
operate  more  cleanly.  It  is  widely 
accepted  that  shortly  after  the  year  2U()!). 
without  limits  ci^  increased  travel,  the 
increased  emissions  caused  by  tnore 
vehlc.les  being  driven  more  miles  uiuli  r 
more  congested  conditions  will 
outweigh  the  fact  that  each  new  vetiiclf 
[)ollutes  less;  resulting  in  an  overall 
i:icrense  in  emissions  from  mobile 
sources.  The  ECO  provision  outlines  the 
requirements  for  a  program  designed  to 
minimize  the  use  of  single  occupancy . 
vehicles  in  coni nutting  trips  in  order  to 
gain  emissions  reductions  bevond  what 
i:an  be  and  will  be  obtained  via  stricter 
tailpipe  and  fuel  standards. 

Section  lt<2(d)(l){B)of  the  aii-ei>^!i!d 
Ai:t  reqiiires  that  employers  in  severe 
and  extreme  ozone  and  serious  carbon 
monoxide  (CO)  nonattaininent  areas 
submit  tiieir  compliance  plans  to  the 
State  two  years  after  the  SIP  is 
submitted  to  USEPA.  These  compliance 
plans  developed  by  employers  are 
designed  to  convincingly  demonstrate 
an  increase  in  the  APO  of  vehicles  u.sed 
:iy  dieir  employees  who  commute  to 
v^  i':k  during  the  peak  period  by  no  ies.s 
.ban  2.'^  percent  v.hove  the  AVO  of  the 
nonattainment  area.  These  compliani:e 
plans  must  convincingly  demonstrate 
that  the  emplo\ers  will  meet  the  target 
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no  later  than  4  years  after  the  SIP  is 
submitted.  Where  there  are  important 
differences  in  terms  of  commute 
patterns,  hind  use,  or  AVO.  the  Stales 
may  estabhsh  different  zones  withjn  the 
nonattainment  area  for  purposes  of 
calculation  of  the  AVO. 

Section  llO(k)  of  the  amended  Act 
contains  provisions  governing  USEPA's 
action  on  .SIP  submittals.  The  USEPA 
can  take  one  of  three  actions  on  ECO 
Program  SIP  submittals.  If  the  suhmitt.nl 
satisfactorily  addre.sses  all  of  the 
required  ECO  Program  elements,  the 
USEPA  .shall  grant  full  approval.  If  the 
submittal  contains  approvnble 
commitments  to  implement  all  required 
ECO  Program  elements,  but  the  State 
docs  not  yet  have  all  of  the  necessary 
regulatory  authority  to  do  so,  the 
USEPA  may  grant  conditional  approval 
Finally,  if  the  submittal  fails  to 
adequately  address  one  or  more  of  the 
mandaloiy  ECO  Program  elements,  the 
USEPA  shall  i.ssue  a  disapproval. 

On  February  2.5,  1994.  the  State  of 
liidiana  .submitted  a  SIP  revision  request 
including  Rule  326  lAC  19-1  to  USEPA 
in  order  to  satisfy  the  requirements  of 
section  182(d){l)lB)  of  the  amended  Act 
in  Lake  and  Porter  Counties.  The 
Indiana  ECO  regulations  include  a 
number  of  definitions  that  USEPA  has 
determined  to  be  consistent  with  .section 
182(d)(1)(B). 

In  order  to  gain  approval,  the  State 
submittal  must  contain  each  of  the 
following  ECO  Program  elements:  (1) 
The  AVO  for  each  nonattainment  area  or 
for  each  zone  if  the  area  is  divided  into 
zones;  (2)  the  target  APO  which  is  no 
less  than  2.5  percent  above  the  AVO(s); 
[3]  an  ECO  Program  that  includes  a 
process  for  compliance  demonstration; 
and,  4)  enforcement  procedures  to 
ensure  submission  and  implementation 
of  compliance  plans  by  subject 
employers.  The  USEPA  issued  guidance 
on  December  17, 1992.  interpreting 
various  aspecis  of  the  statutory 
requirements  (Employee  Commute 
Options  Guidance,  December,  1992). 

A  copy  of  this  guidance  has  been 
included  in  this  rulemaking  docket. 

II.  Analysis 

The  State  has  met  the  requirements  of 
.section  182(cr)(l)(B)  of  the  amended  A(  t 
by  submitting  a  SIP  revision  that 
implements  all  required  ECO  Program 
elements  as  discus,sed  below. 

J.  The  Average  Vehicle  Occupancy 

Se«;tion  182(d)(1)(B)  requires  that  the 
State  determine  the  AVO  at  the  time  the 
SIP  revision  is  submitted.  The  State  has 
met  this  requirement  by  determining 
that  the  AVO  for  Lake  and  Porter 


Counties  at  the  time  of  SIP  suhmift.nl 
was  1.17. 

2.  The  Tari;t't  APO 

Section  ]HL'(d)(l)(B)  indicates  that  the 
target  APO  must  be  not  less  th.nn  25 
pen  ent  aho\  e  the  AVO  for  the 
noniitlairunpi.t  area.  An  approvahle  SIP 
revision  for  this  program  must  ini  hide 
the  target  APO.  The  State  hr.s  met  this 
requirement  by  setting  the  target  AF^O  at 
1.46,  v.hn  h  is  25  pertieiit  abo\e  the 
AVO  of  1  17. 

■J.ECOPinrrmu  ^ 

State  or  loc.il  law  must  establish  ECO 
Program  requirements  for  employers 
with  100  or  more  rmplovees  at  a 
worksite  within  seve.'e  and  extreme 
ozone  nonattainment  areas  and  serious 
carbon  monoxide  areas.  In  the  ECO 
Program  Guidance  iisued  Dei-ember 
1992,  USEPA  states  that  automatic 
coverage  of  employers  of  liH)  or  mort; 
should  be  m  luded  in  the  law.'  In 
addition.  States  should  develop 
procedures  for  notifying  suhjer  t 
employers  regarding  thtj  ECO  Progr.'.m 
requirements. 

State  and/or  local  laws  must  require 
that  initial  compliance-pian*; 
( on^incingly  demonstrate  prospective 
lompliance.  Approval  of  the  SIP 
revision  depends  on  the  abililv  of  the 
State/local  regulations  to  ensure  that  the 
Act  requirement  that  initial  compliance 
plans  convincingly  demon.strate 
compliance  will  be  met.  Ihis 
lifimonsl ration  can  take  on  any  of  tour 
forms  or  any  combination  of  these. 

One  option  is  for  the  Stale  to  in(  hide 
in  the  SIP  evidence  that  State  agency 
r-ssources  are  available  for  the  effective 
plan-by-p!an  review  of  employer- 
sele(;ted  measures  to  ensure  the  high 
quality  of  compliance  plans,  and  liiat 
plans  that  art;  not  (  on\  inc  ing  will  be 
rejected. 

A  second  option  is  for  the  regulatkms 
in  the  SIP  to  contain  a  convincing 
minimum  set  of  measures  that  all 
employers  must  implement.  These 
measures  will  be  subject  to  review  and 
approval  by  USEPA  as  adequate  when 
the  SIP  is  processed. 

A  third  option  is  for  the  regulations  in 
the  SIP  to  provide  that  failure  by  the 
employer  to  meet  the  target  APO  will 
result  in  implementation  of  a  regulation- 
specified,  multi-measure  contingency 
p'an.  This  plan  will  be  reviewed  by 
USEPA  for  adequacy  when  the  SIP  is 
processed. 


'Thr  IVremtj^r  17.  I'>«)2.  ECO  >;i,;.ldm:e 
il.'vclopeil  by  I '.SKPA  .illojvs  that  a  dc  minimis 
t>\«mpiion  may  be  made  at  the  Stales,  option  wh.-r.' 
hv  pmployprs  with  woricsilcs  at  whirh  fewer  than 
3:1  .?nipl<jyc«'.s  rpport  to  work  during  thf  [muiIi  tr.ivrl 
p:<rioi)  .t,-p  not  -ciiliJM-t  to  the  KCO  roi|inr.Tn.':i's. 


A  fourth  option  is  for  the  regulations 
in  the  SIP  to  include  financial  penalties 
for  employers  who  fail  to  meet  the  target 
APO  and/or  compliance  ini.entives  that 
are  large  enough  to  result  in  a 
•^ignific  ant  prospective  incentive  for  the 
employer  to  design  and  implement  an 
eifeclive  initial  compliant  e  plan  of  its 
own. 

Indiana  has  met  these  requirements 
by  providing  e\  idt-nce  in  the  SIP  that 
Indiana  Department  of  Environmental 
Management  resources  are  available  to 
►    implement  the  first  option.  Indiana  will 
contract  with  the  rvonhwestt  m  Indiana 
Regional  Planning  Commission  (N'lRPC) 
to  implement  the  LCG  program  in  Uke 
and  Porter  Counties.  One  yt^ar  after  the 
effective  date  of  the  ECO  n^giilaticns 
November  29.  1994.  MRPC  will  betin 
requestim^  compli.-,t.(,e  plans  from  the 
approximately  170  emploverf  in  Like 
and  Porter  Counties  with  ioo  or  more 
employees  at  a  worksite.  Upon  rf-i  eiviir.' 
written  notice  bv  certified  mail, 
emplovers  meeting  the  npplii^hiiity 
requirements  of  the  regulations  w  u! 
submit  to  NIRPC  a  compliani  e  plan 
within  one  hundred  twenty  (120)  days 
of  receipt  of  notifit  ation.  The  FCO  pl.ui 
w  ill  be  implemenied  within  ot^e  year  of 
the  plans  appro\al  by  NJPJ>C. 

4  Enfnrcrmt'nt  Pmrediires 

States  and  loi-a!  jurisdit  tions  med  to 
include  in  their  ECO  n?guiutions 
penalties  a):!d/or  complvim.p  inctntives 
fur  an  employer  who  fails  to  submit  a 
compli.-iue  plan  or  an  employer  wl'o 
fuK  to  implement  an  approyed 
(  ompliance  plan  according  to  the 
compliame  plan's  implementation 
SI  hedule.  Penalties  should  be  suffici.  :it 
to  provide  an  adequate  incentive  for 
employers  to  i  o;iiply  and  no  l.-ss  thnn 
liie  expei  ted  cost  of  compliance. 
Indiana's  ECO  SIP  has  met  this 
requirement  by  including  in  its  FCO 
regulations  substantial  penalties  for 
failure  to  comply  v.ith  any  provision  of 
the  regulation.  A  violator "mav  be  subject 
to  a  fine  of  up  to  S25  noo  perdav  per 
violation  as  provided  under  the 
authority  of  Indiana  Code  (IC)  i.3-7-]3_ 
1(a).  Violations  include:  1)  failure  to 
submit  an  approvahle  plan  or 
approvahle  plan  update:  2)  faihirti  to 
implement  an  approvahle  plan  or 
approvahle  plan  update;  3)  failure  to 
provide  any  measure  in  an  approve<f 
plan  or  approved  plan  update;  4) 
falsification  of  information  on 
employment;  and,  5)  failure  to  respoiu 
to  an  order  to  comply.  If  an  employer 
complies  with  all  provisions  of  the 
approved  ECO  plan  or  plan  update,  b... 
fails  to  meet  the  target  APO,  such  failure 
is  not  a  violation  of  this  rule. 


I 
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5.  Clarifications  of  Indiana  ECO 
Regulations 

Because  USEPA  found  some  parts  of 
Indiana's  submittal  unclear,  a  letter  of 
darifiGation  was  requested  from  the 
State.  This  letter  was  submitted  to 
USEPA  on  June  29.  1994,  from  Timothy 
J.  Method.  Assistant  Commissioner. 
Office  of  Air  Management,  Indiana 
Department  of  Environmental 
Management  (IDEM).  The  contents  of 
this  letter  are  summarized  below.  The 
letter  is  available  for  public  inspection 
in  the  docket  for  thisaction  at  the 
Region  5  address  listed  above: 

(1)  Definition  (b)(1)  of  the  "applicable 
employee  population"  excludes  for  the 
purpose  of  calculating  the  APO 
employees  who  are  off  work  because  of 
jury  duty,  work  action,  vacation  or  sick 
leave;  definition  (rn),  the  "verifiable 
estimate  of  average  passenger 
occupancy",  includes  these  same 
employees  in  the  employee  trip  record 
surveys  used  to  calculate  the  APO. 
There  is  effectively  no  inconsisteni:y 
between  definitions  (b)  and  (m). 
Definition  (m)  requires  that  employees 
who  are  off  work  because  of  jury  duty. 
work  action,  vacation  or  sick  leave  must 
be  included  in  the  documentation  of  the 
employee  trip  surveys  that  are  used  to 
c;alculate  the  APO.  However,  because 
these  employees  are  not  reporting  to  the 
worksite  between  6:00  a.m.  and  10:00 
a.m.,  they  are  recorded  as  zero  persons 
arriving  in  zero  vehicles  and  are, 
therefore,  effectively  excluded  in  the 
calculation  of  the  APO. 

(2)  Definition  (d)  of  the  'average 
vehicle  occupancy"  requires  that  the 
survey  used  to  determine  the  AV'O. 
must  be  conducted  during  a  period  that 
excludes  any  holidays  and  occurs 
during  a  time  without  holidays 
bordering  the  weekend  on  either  side  of 
the  selected  week.  Definition  (c)  of  the 
"average  pas.seng8r  occupancy"  states 
only  that  national  holidays  may  be 
excluded  from  the  survey  period.  The 
survey  periods  for  the  APO  and  the 
AVO  should  have  the  .same  rcstric lions. 
The  State  program  guidance  instructs 
employers  to  conduct  their  APO  survey 
during  a  week  that  excludes  holidays 
and  that  does  not  have  a  holiday 
bordering  the  weekend  on  either  side  of 
the  selected  week. 

(rO  The  definition  for  "employet;" 
refers  to  any  full-time  or  part-time 
person  working  ten  or  more  days  per 
thirty  day  period  who  report  to  work  or 
is  assigned  primarily  to  a  worksite  on  a 
regular  schedule  over  a  thirty  day 
period.  A  regular  schedule  refers  to  the 
total  number  of  days  per  30  day  period 
worked  regularly.  Regardless  of  how  the 
hours  are  scheduled,  employees  who 


work  regularly  ten  or  more  days  per 
thirty  day  period  are  included  in  the 
eiTvployee  definition. 

(4)  Definition  (o)  of  a  "worksite" 
moans  (1)  and  (2)  or(l)  or  (2).  If 
worksite  means  (1)  or  (2)  then  is  it 
required  that  buildings  owned  or 
operntgd  by  the  same  employer  or  by 
employers  under  common  control  mu.st 
be  in  the  same  nonattainment  area. 
Indinna  has  confirmed  that  the 
definition  of  a  worksite  means  (1)  and 
(2).  Therefore,  to  be  considered  a 
worksite  a  building  or  group  of 
nuiidings  must  be  in  the  same 
nonattainment  area. 

(5)  Sections  (3)(d)  and  (r,;  (a)  and  (d) 
do  not  state  a  limit  on  the  amount  of 
time  that  could  be  granted  to  an 
employer  for  an  extension  or 
postponement  5f  a  plan  submittc-'i.  IDEM 
intends  to  allow  another  30  to  60  days 
maximum  for  extensions  or 
postponemtT.'.s  of  plan  submittals. 

(B)  Both  Section  I3)(e)  and  Section 
(.T)(d),  regarding  the  submittal  of  initial 
compliance  plans  and  plan  updates, 
respectively,  state  that  failure  by  IDEM 
to  respond  to  a  plan,  in  writing,  within 
60  days,  would  result  in  automatic 
approval  of  the  plan.  It  is  IDEM's 
intention  to  review  all  plans  and  to  send- 
out  letters  to  all  employers  within  the 
60  day  period.  The  affec:ted  worksites  in 
Northwest  Indiana  will  be  notified  in  4 
staggered  periods  that  are  60  days  apart. 
Because  employers  must  submit  their 
plan  120  days  after  notification,  there 
will  ba  minimal  overlap  of  submissions 
by  the  four  groups  and  responses  by 
IDEM  will  be  spread  over  a  ten  month 
period.  It  is  expected  that  it  will  take  no 
longer  than  one  day  to  review  a  plan 
and  two  staff  persons,  one  at  75"'-.  time 
and  one  at  .50%  time,  will  be  reviewing 
t!ie  plans. 

It  shpuld  be  noted  that  the  Indiana 
legislation  includes  a  provision 
allowing  an  employer's  compliance  plan 
to  be  deemed  approved  in  the  absence 
of  a  response  following  the  120  day 
evaluation  period.  USBW  believes  that 
this  provision  is  intended  to  expedite 
the  approval  process  for  only  those 
plans  which  convincingly  demonstrate 
comijliance,  being  deemed  approved  in 
the  event  that  a  notice  of  inadequacy  on 
such  a  plan  is  not  provided  within  the 
120  day  evaluation  period.  It  is. 
therefore,  important  that  the  Stateor 
designated  regional  planning  agency 
review  and  take  action  promptly  on 
submitted  employer  compliance  plans. 
The  USEPA  intcinds  to  audit  Indiana's 
ECO  program  to  assure  that  compliance 
plans  ore  being  evaluated  as  requi'ed, 
and  notice  is  provided  to  employers 
whose  compliance  plans  do  not 
coiivitcingly  demonstrate  compliiinr:o. 


If  USEPA  finds  that  such  requirements 
are  not  being  complied  with.  USEPA 
will  issue  a  SIP  Call  pursuant  to  Section 
110(k)(.5)  of  the  amended  Act,  requiring 
Indiana  to  sut)nut  a  revision  to  the  ECO 
SIP  eliminating  the  provision  for 
appro\al  of  coniplianf;e  plans  based  on 
a  120  day  time  lapse. 

III.  final  Rulemaking  Action 

The  USEPA  approves  the  SIP  revision 
submitted  by  the  State  of  Indiana.  The 
State  of  Indiana  has  submitted  a  SIP 
revision  that  includes  each  of  the  ECO 
Program  elements  required  by  Section 
182ld)(l)(B)  of  the  amended  Act.  The    . 
SIP  includes  a  verifiable  estimate  of  the 
areawide  AVO  at  the  time  that  the  SIP 
was  submitted  and  a  targiJt  APO  that  is 
at  least  25  percent  above  the  areawide 
AVO.  Employers  with  more  than  100 
employees  are  required  to  submit 
compliance  plans  to  the  State  that 
c;onvincingly  demonstrate  that  tlit  plan 
will  increase  the  APO  per  vehicle  in 
commuting  trips  between  home  and  the 
worksite  during  peak  travel  periods  to  a 
level  not  less  that  25  percent  above  the 
areawide  AVO  for  all  such  trips. 
Employee  notification  will  begin  on 
November  27,  1994  and  initial 
compliance  plans  are  due  120  days  after 
notification  is  received.  The  plan  must 
be  implemented  within  one  year  of 
approval  by  the  State.  Substantial 
penalties  that  will  provide  an  adequate 
incentive  for  employers  to  comply  and 
are  no  less  than  the  expected  cost  of 
compliance  are  included  in  the 
regulation.  USEPA  is,  therefore, 
approving  this  submittal. 

Procedural  Background 

Be(  ause  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  Octob(»r 
17,  1994.  However,  if  the  USEPA 
receives  adverse  comments  by 
September  19,  1994.  Then  the  USEPA 
will  publish  a  document  that  withdraws 
the  action,  and  will  address  the 
cointTients  received  in  response  to  this 
final  rule  in  the  final  rule  on  the 
requested  SIP  revision  which  has  been 
proposed  for  approval  in  the  proposed 
rules  section  of  this  Federal  Register. 
The  comment  period  will  not  be 
extended  or  reopened. 

This  action  has  been  ciassified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4. 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
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tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  2  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  L'SEPA's 
.   request.  This  request  continues  in  effet.t 
under  Executive  Order  12856  which 
superseded  Executive  Order  12291  on 
September  30, 1993.  The  OMB  has 
exempted  this  regulatory  action  from 
Executive  OrdeM2866  review. 

Nothing  in  this  action  .should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  reque.st  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  e<:onomic. 
and  environmental  factors  and  in 
relation  to  relevant  statutory-  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibilitv  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
bei-.ause  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  1 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afferted. 
Moreover,  due  to  the  nature  of  the 
Federal  state  relationship  under  the  A(,t, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42 
U.S.C.7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Incorporation  by  reference.  Ozone. 


Djit(>i):  [line  30.  1!W4. 
David  A.  Ullrich, 

Aitini;  Ufgionol  .■\dininistrn1nr. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
I  ontiiuies  to  read  as  follows: 

Authortly:  42  I !  .S.C.  7-;m-7»i71fj 

Subpart  P— Indiana 

2.  Swtion  52.770  is  amended  by 
adding  paragraph  ((:)(q2)  to  re.id  Us 
iollovvs: 

§52.770    Identification  of  plan. 
»         *         •         •         • 

(c)  •    •    • 

(92)  On  February  25,  1994,  Indiana 
submitted  an  employee  commute  option 
rule  intended  to  satisfy  the  requirements 
of  section  182(d)(1)(B)  of  the  Clean  Air 
Act  Amendments  of  1990. 

(i)  Incorporation  bv  referenif 

(A)  Title  326  of  the  Indiana 
Administrative  Code,  Article  19 
MOBILE  SOURCE  RULES,  Rule  1. 
Employee  Commute  Options.  Filed  with 
the  Se<:retarY  of  State,  0<:tober  2H.  1993, 
Effective  November  29.  1993. 
•         •         •         *         » 

|FR  Dm.  ',)4-19909  Film)  8-17   !M.  H  45  ,in.| 
BILLING  CODE  666&-S(M> 


40  CFR  Part  75 

[FRL-5<K&-3] 

Acid  Rain  Program:  Continuous 
Emissions  Monitoring 

AGENCY:  Environmental  Protfi  tion 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  Title  IV  of  the  Clean  Air  An 
(tlie  Act),  as  amended  November  15, 
1990.  requires  the  Environmental 
Protection  Agency  (EPA  or  Agenc\ )  to 
establish  an  Acid  Rain  Program  to 
reduce  the  adverse  effects  of  acidic 
deposition.  On  January  11,  1993.  the 
Agency  promulgated  final  rules 
implementing  the  program,  including 
the  General  Provision  and  Permit  rule 
and  the  Continuous  Emission 
Monitoring  (CEM)  rule  (58  FR  3590- 
3766).  Technical  corrections  were 
published  on  June  23,  1993  (58  FR 
34120)  and  July  30, 1993 (58  FR  40746- 
40752).  This  notice  of  direct  final 
rulemaking  contains  an  extension  to  the 
certification  compliance  deadline  for 
NOx  and  CO;  emissions  monitoring  of 


gas-fired  units  and  oil-fired  units 
affected  under  title  IV.  EPA  believes  that 
this  compliance" deadline  extension  will 
give  the  regulated  community  more  time 
to  meet  their  obligations  under  title  IV 
and  will  allow  more  thorough  Agency 
review  of  certification  application 
submissions,  resulting  in  the  likelihood! 
of  higher  quality  data.  EPA  believes  this 
deadline  extension  is  non-controversial 
and  therefore  is  publishing  this  notif^^  ol 
direct  final  rulemaking. 
DATES:  If  no  adverse  comments  are 
received  by  September  19,  1994,  the 
effective  date  of  these  revisions  will  Ix- 
O«:tober  17.  1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Any  written  comments  on 
these  rule  rensions  must  be  identified 
with  the  document  control  number  "A- 
94-16"  and  must  be  submitted  in 
duplicate  to:  EPA  Air  Dot:ket  (6102). 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  IX;  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Saile,  CEKi  Section  Chief.  A.  id 
Rain  Division  (6204J),  U.S. 
Environmental  Protection  Agencv,  401 
M  Street,  SW.,  Washington.  DC  20460 
(202) 233-9180. 

SUPPLEMENTARY  INFORMATION:  In  the 
Proposed  Rules  Section  of  this  Federal 
Register,  EPA  is  proposing  to  revis€'  the 
Continuous  Emission  Monitoring 
f»provrsions.  The  Agency  views  these 
revisions  as  noncontroversial  and 
anticipates  no  adverse  comments. 
However,  if  EPA  does  receive  adverse 
comments,  EPA  will  publish  a 
document  in  the  Federal  Register 
withdrawing  the  direct  final  rule.  All 
public  comments  received  will  be 
treated  as  comments  on  the  proposed 
rule  as  publi.shed  in  the  Proposed  Rules 
Section  of  this  Federal  Register  and  will 
be  addressed  in  a  subsequent  final 
rulemaking  notife.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  doc.ument  in  the  Proposed  Rules 
.Section  of  this  Federal  Register  or  om 
any  subsequent  final  rule  addressing 
wifhdrriwn  portions  of  this  final  nile. 
Any  parties  interested  in  commenting 
on  these  revisions  to  Part  75  should  do 
so  at  this  time. 

I.  Acid  Rain  Program  Background 

On  Jajiuary  11.  1993.  EPA 
promulgated'  the  "core  '  regulations  that 
implemented  the  major  provisions  of 
Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA  or  the 
Act),  including  the  Continuous 
Emission  Monitoring  (CEM)  Regulation 
at  40  CFR  Part  75  authorized  under 
section  412  and  821  of  the  Act.  The 
CEM  rule  specifies  how  each  affetied 
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utility  unit  must  install  a  system  to 
continuously  monitor  the  emissions  and 
to  collect,  record,  and  report  emissions 
data  to  ensure  that  the  mandated 
reductions  in  SO2  and  NO»  emissions 
are  achieved,  that  opacity  and  COj 
emi.ssions  are  measured,  and  that  SOj 
emissions  are  accurately  measured  so 
that  the  allowance  system  funf:tions  in 
an  orderly  manner. 

Since  the  CEM  rule  was  promulgated, 
the  operation  of  Phase  I  utility  units 
have  essentially  completed  the  first 
stage  of  implementation  of  the  rule, 
hav  ing  submitted  monitoring  plans, 
conducted  certification  testing, 
submitted  certification  applications,  and 
submitted  their  first  quarterly  reports.  In 
addition,  many  Phase  II  utility  units 
have  also  begun  implementation.  As  a 
result  of  issues  arising  during 
implementation  of  part  75.  EPA  is 
revising  part  75  to  extend  the 
monitoring  certification  deadline  for 
certain  classes  of  units  for  some 
pollutants. 

II.  Changes  to  Part  75 — Certirication 
Deadlines  for  Gas-Fired  and  Oil-Fired 
Units 

Affected  units  under  title  IV  of  the 
Clean  Air  Act  Amendments  are  required 
to  install  and  operate  continuous 
emission  monitoring  systems  or 
alternative  monitoring  systems 
approved  by  the  Administrator.  Part  75 
specifies  that  all  monitoring  systems 
must  be  tested  and  approved  through  a 
certification  process.  In  the  lanuary  11, 
1993  final  rule.  EPA  specified  that" 
required  monitoring  sy.stems  for  units 
with  emission  limitations  beginning 
January  1,  1995  (Phase  1  units)  must  be 
in-stalled,  operated,  certified,  and 
maintained  by  Noven![)er  15, 199:?  |4() 
CFR  74.4(aj(l')|.  Similarly,  units  witii 
emission  limitations  beyjiming  |aruii;rv 
1 .  2000  (Phase  II  units)  must  hV 
installed,  operated,  certified,  and 
maintained  by  January  1,  1995  (40  CFR 
75.4(a)(3)|. 

During  the  process  of  irnplenuMiting 
part  75,  the  Apency  It-arned  thnt  m.-iny 
utilities  with  Pha.se  II  units  were  tiaving 
difficulty  planning  and  performing; 
certification  te.sting  early.  Many  utilities 
found  the  testing  procedures  in 
Apjiendi.x  E  sufficiently  confusing  that 
they  were  delaying  testing  for  gcis-fiied 
and  oil-fired  peaking  units.  In  other 
cases,  software"  vendors  were  still 
assisting  thf^ir  Phase  I  unit  (lients  and 
did  not  focus  on  the  problems  of  Phase 
II  units,  causing  further  delays.  In 
addition,  both  utilities  and  starik 
emission  testing  firms  expressed 
concern  that  there  might  be  a  shortage 
of  stack  testers  because  of  the  large 
number  of  unit  all  reqnirir.g  st,n(  k 


testing  at  the  same  time.  There  will  be 
a  total-of  approximately  1000  oil-fired 
and  gas-fired  units  submitting 
certification  applications  in  Phase  II, 
compared  to  5  oil-fired  units  in  Phase  I 
and  1300  Phase  II  coal-tired  units 
compared  to  2^3  coal-fired  units  in 
Phase  I.  If  review  nfall  these 
applicptions  were  done  at  the  same 
time,  the  review  might  be  severely 
limited  because  of  the  resources 
required  and  the  short  time  period  for 
review. 

As  a  result  of  these  concerns,  the 
Agejicy  is  postponing  the  certification 
deadline  for  two  categories  of 
monitorinii  NOx  and  CO:  monitoring  of 
gas-fired  ai.d  oil-fired  Phase  II  units. 
Although  these  units  must  monitor  NOx 
and  CO:  emissions  |40  CFR  75.101,  they 
do  not  ha\e  NOx  emission  limitations 
under  Title  IV  of  the  Act.  Gas-fired  and 
oii-firad  units  are  being  monitored  for 
NOx  and  CO2  to  provide  quality-assured 
NOx  and  CO2  emissions  data  for 
informational  purposes.  This  data  will 
also  allow  the  Agency  to  assess  progress 
toward  the  NOx  emission  reduf:tion 
goals  of  the  Act.  Furthermore,  the  Act 
requires  EPA  to  establish  a  public 
database  of  CO:  emissions  data.  EPA 
believes  that  delaying  the  certification 
of  NOx  and  CO:  CE.MS  and  Appendix 
E  and  G  monitoring  for  these  units  still 
meets  the^^f  purposes,  and  "helps  to 
ensuro  higher  quality  NOx  and  CO: 
emission  data  than  might  be  obtained  if 
the  January  1.  1995  deadline  were  still 
required  because  a  pha.sed  schedule  for 
certifications  suiimissions  will  allow 
more  thorough  and  complete  review  of 
the  submissions  for  each  time  period. 
The  revised  deadline  does  not  apply  to 
coal-fired  units  or  to  monitoring  of  SO:, 
opacity,  or  heat  input  for  gas-fired  and 
oil-firod  units. 

EPA  believes  that  it  is  reasonable  for 
utilitias  to  begin  to  monitor  the  NOx 
emissions  in  ozone  nonattainmont  areas 
and  the  ozone  transport  region  of  the 
northe{ist  U.S.  earlier  tlian  in  other 
areas,  fin  accurate  account  of  NOx 
emissibns  is  environnicntally  significant 
in  sui.h  areas  because  NOx  helps  ozone 
to  form  (see  doch't  iteiii  'Title  IV 
.■\fli(:ted  Utility  Plants  in  Nonattaiinnent 
.•\reas  tr  in  OTK").  As  a  result,  EPA  is 
t<t('ii(li:ig  th.e  (  vrtific.ation  deadline  for 
NOx  monitoring  of  gas-fired  and  oil- 
tiri'd  ujiits  in  o/one  nonaStainment  a.-eas 
and  n/jone  trar.s])ort  regions  by  six 
nionthi;  only,  until  July  1.  1995.  Other 
gas-firfc;l  and  oil-finjd  uiiits  that  are  not 
in  thi"*-  en\  ironnientrilly  critical  areas 
may  po.stpone  their  certiiication  testing 
until  one  year  after  the  original 
deadlitie.  until  January  1,  lOOfi.  By 
instituting  this  phased-in  approach,  tv.o 
pr,ri)oses  are  .^.(.oniplished — 


certification  applications  will  receive 
thorough  review  and  NOx  information 
will  be  available  first  for  the  areas  witli 
the  greatest  need  for  that-information. 

EPA  has  also  included  a  delayed 
certification  deadline  for  CO  monitoring 
from  oil-fired  units  and  gas-fired  units 
in  today's  revision  to  part  75.  A  CO: 
monitor  may  be  used  both  as  a  CO: 
diluent  monitor  in  a  NOx  continuous 
emission  monitoring  system  and  as  a 
CO:  continuous  emission  monitoring 
system.  If  the  NOx  monitoring  deadline 
were  extended  but  the  CO2  monitoring 
deadline  were  not  extended,  then  the 
owner  or  operator  of  a  gas-fired  unit  or 
and  oil-fired  unit  would  still  be  rt;quired 
to  install  the  CO:  monitor  and  sicic.k  test 
it  before  its  certification  as  part  of  the 
NOx  monitoring  systerh.  In  effect,  an 
owner  or  operator  would  need  to  go 
through  stack  testing  and  certification 
twice  for  the  same  CO2  monitor.  In  order 
to  make  the  NOx  monitoring 
certification  deadline  extension  more 
usefiil  and  to  avoid  unnecessary 
duplication  of  testing  and  certification 
activities,  EPA  is  also  extending  the 
certification  deadline  for  CO2 
monitoring. 

Gas-fired  and  oil-fired  peaking  vmits 
may  choo.se  to  use  the  procedures  in 
Appendices  E  and  G  of  part  75  to 
estimate  NOx  and  CO2  emissions  using 
means  other  than  continuous  emission 
monitoring.  Appendix  E  requires  a 
utiUty  to  develop  a  correlation  between 
unit  load  and  NOx  emission  rate. 
Appendix  G  allows  any  utility,  not  just 
peaking  units,  to  estimate  CO:  ma.ss 
emissions  from  a  unit  using  fuel 
sampling  and  analy.sis  and  fuel  usage 
data.  Both  of  the.se  methods  require  the 
development  of  software  that  is  different 
from  that  already  developed  and 
implemented  for  use  under  Phase  I  of 
the  program.  In  contrast,  software 
programmers  have  already  developed 
software  for  units  with  continuous 
emission  monitoring  .sy.stems  and  for 
units  using  Appendix  D  of  part  75  for 
determination  of  SO:  emissions  from 
oil-fired  or  gas-fired  units.  In  order  to 
allow  software  programmers  more  time 
to  develop  software  to  implement 
Appendices  E  and  G  of  part  75,  EPA  is 
extending  the  certification  deadline  for 
NOx  monitoring  and  CO:  monitoring 
from  these  methods,  as  well  as  for 
CEMS. 

EPA  is  not  extending  the  certification 
deadlines  for  coal-fired  unitS;  Phase  I 
I'.i'i.^s  overwhelmingly  were  able  to 
:>:-'j>.  the  statutory  deadline  for 
monitoring  with  CEMS— 95%  of  Phase 
I  units  completed  testing  by  the 
deadline  of  November  13.  1993.  Thfirt; 
are  no  class-wide  issues  delaying  ■ 

imp!t't'ientatic>n  For  coal-fired  units  ( 
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using  CEMS.  Therefore,  EPA  expects 
that  all  Phase  11  coal-fired  units  will 
meet  the  certification  deadline  of  1/1/ 
95.  Furthermore,  coal-fired  units  have 
emission  limitations  for  SO2  and  NO, 
under  the  Acid  Rain  Program.  Coal-fired 
units  emit  large  amounts  of  SO^  md 
NO,. 

EPA  also  is  not  extending  the 
certification  deadlines  for  SO;  rind 
opacity  monitoring  for  gas-fired  units 
and  oil-fired  units.  Gas-fired  and  oil- 
fired  units  have  SO2  emission  reduction 
obligations  under  title  IV  of  the  Act.  Oil- 
fired  units,  in  particular,  have 
significnnt  SO2  emissions.  Many  of 
these  uni's  have  the  opportunity  to 
implement  Appendix  D  of  part  7.5  (an 
optional  SO2  emissions  estimation 
protocol  using  fuel  sampling  and 
analysis),  thereby  avoiding  stack  testing 
for  CEMS.  Some  Phase  1  units  were  oii- 
fired  units  using  Appendix  D.  The 
Agency  has  issued  guidance  to  the 
regulated  community  that  allows  them 
to  implement  Appendix  D.  Furthermore, 
software  has  already  been  developed  to 
implement  Appendix  D  requirements. 
Opacity  monitors  do  not  require  the 
services  of  special  stack  testers  or  new 
software.  Extending  the  deadline  for 
SO2  and  opacity  monitoring  for  gas-firnd 
units  and  oil-fired  units  will  not  reduce 
competition  for  stack  testers  or  require 
development  of  software  that  has  not 
been  developed  for  Pha.se  I  units. 
Becau.se  of  these  reasons,  EPA  expects 
gns-fired  units  and  oil-fired  units  to 
meet  the  January  1,  19Q.5  (.ertification 
d?adline  for  SO2  and  opacity 
monitoring. 

III.  Impact  Analyses 

A.  Paperwork  Reduction  Art 

EP.^  has  determined  that  this  Hna! 
Rile  contains  no  information 
requirements  as  specified  bv  the 
Paperwork  Reduction  Act  44  U.S.C. 
3501  etsf^q. 

P.  F.\pr.ut!vt'  Order  Rfquiwiuents 

Executive  Order  12866 

Under  Executive  Order  128fir>.  [,18  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  rpgul;-i?or\- 
action  is  "significant'  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  results  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  of  more  or 
adversely  afreet  in  a"  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 


State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  i.ssues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  th;it  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
1286R  nnd  is  therefore  not  subjert  to 
OMB  re\  lew. 

C.  Ei'giilatnry  Fusibility  Act 

Pursuant  to  section  B05(b)  of  the 
Regulatory  Flexibility  Act.  5  I'.S.C. 
fi05(b),  the  Administrator  certifies  on 
August  4.  1994.  that  this  rule  revision 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

EP.^  performed  an  analysis  of  the 
effects  upon  small  utilities  of  the  At.id 
Rain  Core  Rules  (58  FR  3649,  January 
11,  1993),  including  permitting. 
allowances,  and  continuous  emission 
monitoring.  The  earlier  document 
concluded  that  significant  costs  would 
occur  to  small  utilities  as  a  result  of 
statutory  requirements.  For  example, 
based  upon  a  worst  c.n.se  for  mod^l 
utilities,  total  regulatnn,-  t:osts  could 
represent  .jS  much  as  6  to  7  pertient  oi 
the  average  value  of  electricity  produi.ed 
in  the  year  2000.  Abc\it  one-third  of  the 
If).'^  small  utilities  curre.ntlv  affected 
(  ouid  face  iinpat  ts  of  up  to  this 
magnitude. 

Today  s  re\  isioiis  to  part  7,t  ha\e 
either  no  impact  or  a  Deneficial  impact 
on  small  entities  by  Hxterding  the  time 
for  complying  with  the  .^(.id  Rain 
Program  monitoriiig  requirements  for 
approximately  800  small  utility  units. 
EP.\  expects  today's  revision  to  pan  75 
to  maintain  the  samef  ost  of  cumpiiance 
as  under  tt;e  p.-oiinil^atHd  nik-  of 
lanuary  11.  1993. 

IV.  Supporting  Information 

List  of  Subjects  in  40  CFR  Part  75 

EnvironinentGl  protection.  Air 
pollution  control.  Carbon  dioxide. 
Continuous  emission  mcnitors.  Electrii; 
utilities.  Incorporation  by  reference. 
Nitrogen  oxides.  Reporting  and 
mcordkeeping  requirements,  Sulfur 
dioxide. 


D,ltPil:  August  4.  1994. 

Carol  M.  Browner, 

Administrator.  U.  .S.  Einirnnmi-nuil 
Protection  Aganrv. 

For  the  reasons  set  forth  in  the 
preamble  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  75— CONTINUOUS  EMISSION 
MONITORING 

1.  The  authority  citation  for  pari  7.5 
c:ontinues  to  read  as  follows: 

Authority:  42  I  ..S.C.  76nU  nnd  '..,,],• 

Subpart  A — Gerwral    [Amended] 

2.  Section  75.4  is  amended  by  revisin-j; 
paragraph  (a)(3)  to  read  as  follows: 

§  75.4    Compliance  dates. 

(a)*    *    * 

(3)  For  either  a  Phase  11  unit,  other 
than  a  gas-fired  unit  or  an  oil-fired  unit, 
or  a  substitution  or  compensating  unit 
that  is  not  a  substitution  or 
compen.sating  unit  under  paragraph 
{a)(2)  of  this  section:  lanu.irv  1.  1995. 

*         •         •         •         ♦ 

3.  Section  75.4  is  amended  bv  adding 
paragraph  (a)(4)  to  n'^.d  as  follows: 

(a)  *    *    » 

(4)  For  a  gas-fired  Pha.se  II  unit  or  an 
oil-fired  Phase  II  unit.  Ianu.irv  1.  1995. 
except  that  certification  tests'for 
continuous  emission  monitoring 
systems  for  NO\  and  CO:  or  t  Kcppt-'d 
monitoring  systems  for  NOx  under 
appendix  E  or  CO;  estimation  under 
Appendix  G  of  this  part  sh;iii  be 
completed  as  follows: 

(i)  For  an  oil-fired  Phase  II  unit  or  a 
gas-fired  Phase  II  unit  located  in  nn 
ozone  nnnattoinmeni  area  or  the  ozone 
transport  region,  not  later  than  Iul\  1.      - 
1995;  or ^ 

(ii)  Fur  ,m  oil-ti.'-ed  Phase  II  unit  or  a 
gas-fired  Phase  11  unit  not  located  in  an 
o<:o;ie  nonattair.in-'h;  area  or  the  ozone 
trr.nsj.'un  le^i.jn.  n.)t  later  than  jnnu'nry 
1,1 99r.. 

|t-K  i>M  .  ■)4-JUU.7  Fiird  H-17->t4.  H;4.5  .inij, 
BILLING  CODE  6S«0--5e-P 


40  CFR  Part  ISO 

[PP  0E3859/P2077;  FRL^907-^J 

RIN  2070-AB78 

Procymidone;  Pesticide  Tolerance  for 
Wine  Grapes 

AGENCY:  Fnvirciuiiental  Protection 
AgeiK:y  (EPA). 

action:  Final  nile. 


SUMMARY:  This  document  estahlishes-a 
perm.mt'iit  tolerance  for  rt^sidues  of  the 


I 
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fungicide  procymidone.  Ar-(3..=;- 

.  di(;hlorophenyl)-1.2- 
dimethylc.yclopropane-1,2- 
dicarboximide.  in  or  on  the  raw 
agricultural  commodity  (R^^C)  wine 
grapes  at  5.0  parts  per  million  (ppml 
Sumitomo  Chemical  Co.,  Ltd.. 
petitioned  EPA  to  establish  this 
regulation  setting  the  maxinumi 
permissible  level  for  residues  of 
procymidone  in  or  on  wine  grapt;s. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  12.  ]fli)4. 
ADORESSEfe:  Written  objections. 
identified  by  the  document  control 
number.  IFP  0E:J859/R2U77l.  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agencv,  Rin. 
M1708,  401  M  St..  S\V..  VVa.shJngton.  IX: 
204fii).  A  copy  of  any  objections  and 
hearing  rt^quests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Publii:  Respcp.se  and 
Program  Re.sources  Branch.  Fif^id 
Operations  Division  (r.SOBC).  Office  f)t 
Pesticide  Programs,  Environmental 
Prolw;tion  Agen-.y.  401  M  St.,  SW.. 
Washington.  DC  204ri0.  hi  pi  rson.  biing 
copy  of  obiet:tions  and  hearing  roc|ue-its 
to:  Rni.  11.12.  CM  "2.  1921  lef'ferson 
Davis  Hwy.,  Arlington,  V  \  22202.  Fees 
accompanying  olijcctions  sliail  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  FP,\  Heailquarters 
Accounting  Operaiions  Hranch,  GPP 
(Tolerance  Kee.s).  P.O.  Pox  ,'.(>()277M. 
Pittsburgh.  PA  I'-iol. 
FO!^  FURTHER  INFORMATION  CONTACT:  By 

.  mail:  Steve  R.-)l)i)ins.  Actlny.  Prndiict 
.V;ip-H_.fr  (J'M)  21.  Re;jistr.-;i;ni'.  Division 
(7i!l"iC;).  Environnien'..Tl  Fr'jtc.  'Ar.-A 
Ay<!:n.\   4r;i  M  St..  SW.,  \Va;-.l,'nv',to:i, 
IX;  iO-ihO.  Otfice  location  and  teieiihont' 
numbfr:  K:n  22  7,  1021  Jenir^on  D.tvis 
H«v.,  Art-i'-'an.  \'.-\  22202,  (7(;'>i-:?o:.- 

S'JPPtcMENTARY  ,'NFORMATiON:  In  t!u- 
Finieral  RpLMster  i,\  M  hi  'i  :u,  1994  ("t«l 
FH  !-vl4>),  hP;\  i-si.-ci  a  proiiosed  '■n!* 
th.it  ,v;ave  n^'Jii  e  that  the  Suinitonvj 
Chfmical  Co..  Ltd..  hail  pPtiHcneti  I'A'A 
under  sei;tifin  4"8  of  the  Fedi-Kd  F(K(d, 
Drug,  and  Cosmetic  At  t.  21  V  S.C.  .^•'.a. 
toesiiil/lish  a  pi'nr.c'rent  tou;r;ir.(c'  fur 
pnicvmidoiii'  in  or  on  wirte  grapes  a'  .■>.() 
ppm.  Because  FPA  has  a:lde(l  additiciiDl 
dt.'CUj:!enla!ion  to  t!>e  piihiii.  docktrl  on 
ihi'  j>ri.ipcseii  to't'faiii  e  uii.h  i  sii  Mimi 
41 if!  of  the  Fe.leral  Fund.  l)r\ig  ai:^' 
Cosn.ctic  A.  l  {2  i  L'.SC.  .Hn.'i)  fnr 
residues  of  the  f.mgicide  procynridoiu' 
on  wine  gr-ipes,  FTW  rer)pe:red  ^^nd 
ext';i;(li;(i  iiiT  '.to  t'.iys  the  c:nnnnf!!!t^ 
period  on  tiie  p-opoi^itd  rule. '!  lie 
iU'.nouiii.einent  of  the  reopening.' 
e.xtension  wa^  puhiiiihed  ji:  the  let!-!  il 
R««;is»erorj:ine  :50.  lO'M  (-,:(  FR  ;  t7.. 


I.  Commments  on  the  Proposal 

In  response  to  the  March  31,  1994 
proposed  rule,  seven  comments  were 
receivt?d. 

1.  Four  conunents  supported 
establishing  a  permanent  tolerance. 

2.  The  National  Coalition  Against  the 
Misuse  of  Pe.sticides  (NCAMP)  lodged  a 
five-point  comment  addressing 
enforcx'ability  of  the  tolerance,  the  risk 
as.sessment.  the  exposure  calculation, 
tlu!  Agency's  tolerant:e-setting 
procedures,  and  international  trade 
versus  health  concern  issues.  The 
paraphrased  comments  and  the  EPA 
r>;spt!nses  follow: 

SCAMP  Coniiufnt  1.  EPA  is 
profjojiing  an  unenforceable  tolerance. 
EP.'\  is  setting  a  tolerance  on  grapes  to 
be  used  in  imported  wine,  not  on  the 
wine  itself.  We  believe  that  the  EPA, 
with  the  inft;rrnati()n  it  now  has.  is 
unable  to  make  determinations  about 
the  residues  on  the  grapes.  At  no  time 
do  ttia  grapes  themselves  enter  the  I'.S 
or  come  within  its  legal  arm.  A 
tolerance  which  caTinnt  be  reguKited  or 
e!ifor«*d  is  meaningless  and  imt 
pr(/ie<Sive  of  public  health  and  the 
e;uirannient.  The  toloranc:e  should  be 
set  on  the  product  that  can  he  reyulatcd. 
i.e.,  ;)«'  wine. 

hi'A's  Hcsponsf.  NC:.\MP  is  inist.iken 
on  thtser.forceabilitv  of  the 
pnjf  yriidune  tolerance  lor  wine  grapes. 
This  tolerance  is  fully  enforceable 
against  wine.  Wine  containing 
nrO!;;,|i^idnne  residues  a!  a  level  greater 
th.:i!!  tjie  .^-ppm  wiiie  grape  tolfTiiiice 
vvo'.d  J  he  adulterated  as  a  matter  of  hiw 
underjthe  FFDCA.  .See  21  U.S.fi. 
342(i;|(2).  Any  other  conunodity  found 
to  (  o;«tciin  resiiltie.s  of  procyinitione. 
iiK.iuqing  fresh  tabio  grapes,  grape  \".\'  >•. 


a:ifl 


a<hi!|(  r.'ited  and  subject  to  seizure  i)v  tii- 


FDA 


^loreover,  EPA  does  ha\e 


I'l  w 

ll.ilv. 


hi! 


:<ni 


i.sjns,  would  he  consider  d 


adequ  ite  data  on  procymidone  residue's 
t  e  grajies.  I'leld  trial  data  from  3't 
.iris  in  Franco,  G"rm;my.  Hungary. 
pain.  Bulgaria,  .\ustralia, 
■\rgei4ina..and  Chile  (multiple  plots  in 
soiCf  .icatii:)ns)  wo."e  sulinjitteci  for 
rcvi;  \  ■  and  were  cleterniined  ovf^all  In 
rcHe.:  ailequatelv  th,^  u.se  pattern-;  of 
p.-('(  y  nidoTie.  Wine  grapes  were  treated 
<it  1  ;r  2  times  the  maxinnun  label  v^U-. 
wh.i'.l  varietl  by  location  (tvpicr.l  1  ,X 
r.;ite  was  0.7  lb  ai/A/\r.  nudti[)le 
njiplii  ;itions),  according  to  label 
due.  I  ions.  Grape  samples  were 
hai-veited  at  I\j:.t  Harvest  hitervals     - 
(FHI:i   generally  M'lgitig  from  ;")  to  2H 
days  i  nd  analyzed  hjr  prot.ymidone 
!">e!ii  s  of  the  malvs'^and  storaj't' 


ty  data  were  s:!bnu;ted  and 


adrip  aielv  supi)ort  tlie  rcsidu'-  dal  : 


The  appropriate  tolerance  level  for  \\'.r.i> 
grapes  was  detennined  to  be  5  ppm. 

NCAMP  Comments  2  and  3.  EPA 
conducted  a  risk  a.ssessment  on  wine 
grapes  assuming  residues  at  less  tluui 
half  the  propo.sed  legal  limit.  It  is  not 
protw:tive  of  the  public  health  to  set  a 
tolerance  at  a  level  at  which  the  efle(.t ; 
are  unknown.  EPA  used  averages  to 
calctdate  exposure.  Procymidone 
residues  may  concentrate  when  grapes 
are  processed  into  wine.  Finally.  EPA 
should  have  considered  individuals  and 
groups  who  consume  greater  than 
"average"  amounts  of  wine  and 
individuals  who  are  more  sensitive  to 
pestic  ide  exposures. 

EPA 's  RfsponsKS.  A  residue  le\el  of 
2.4  ppm  was  used  to  estimate  chronic 
dietary  and  canc:er  risks.  Since  imported^ 
wine  grapes  will  not  be  directly 
c:onsiimed,  and  .study  data  indicate  that 
resitiues  of  procymidone  are 
sigcsificantly  reduced  upon  processing 
to  wine,  u.se  of  the  tolerance  levefof  5.0 
ppm  would  have  produced  unrealistic 
estimates.  Thertifore.  a  typical,  or 
anticipated,  residue  level  of  2.4  ppm 
su[iported  by  the  field  trial  data  on  wim' 
grapes  was  used  to  estimate  dietary 
risks.  Some  data  on  levels  in  wins  were 
submitted,  but  were  fewer  in  qua:Uity. 
ifi  comparison  to  the  field  trial  data. 
tF'.-\  routinely  performs  chronic  and 
cancer  risk  estimates  using  anticipated 
residues  since  tolerance  levels  do  not 
refhn.t  actual  or  typical  residue  levols 
found  in  foods.  .Averaging  of  residue 
levels  (here,  an  average  from  field  trials 
using  PKixinuim  application  rate.")  is 
appropriate  forestin.ating  chronic  riski 
because  w"vth  chronic  risks,  EPA  is 
concenied  with  exposure  over  a    " 
person's  lifetime.  Over  a  lifetime, 
exposuri-  will  likely  be  an  average  of  die 
n:-ge  !if  lisidue  values,  not  the  l.igh  emi 
(esidi.e  value.  Moreover,  averaging  is 
particularly  njipropriate  where  th'-"  land 
through  which  m.ost  exposure  will  occiir 
(here,  wine)  results  trom  the  b!e;i(:ing  oA 
the  co;nmodify. 

iii  aiidition  to  the  study  dat.i 
submitted  tor  tlie  Agency's 
co;isiiieratio!'i,  FD.\  monitoring  -data  .d.su 
sugg'.'s!  t];at  the  actual  residue  levels  in 
wine  w'.ll  be  even  lower.  Durin;;  1000. 
when  procynn'tliiiie  residues  were  first 
deteded  in  wuie,  !D.\  analyz(-d 
npproxiriuilelv  1,100  imported  v.i:se  ■ 
s;unpU..-.  The  I'.iglie^t  level  tmuid.  w:is 
O.f)  ppm.  The  incidenct;  ot  positix c 
sa.'.iules  (greater  th.an  0.02  ppm)  \>. .is 
?J')i>.  and  the  average  positive  finding 
w,-is  0  no  pj)m.  A  time-liniited  toll  r  uk  > 
of  7  ppm  was  t:stal)lished  on  April  2(1, 
190!  ('ic,  FR  lv).-)lfi)  for  wine  g-apes 
grown  in  li)80  or  before.  FD.'v  co>it:m>=  d 
to  r.ionilor  wine  for  prot:ymidoue 
r'>sidu"s  in  Pi'; I.  A  t('ta!  ot  ."lOl  s.imn!  ••- 


^ederal^Registe..  M^ol.  59.  No.  159  /  Thursday.  August  18.  1994  /  Rules  and  Regulations 


423  n 


was  analyzed.  Of  the  ."iOl  samples.  .51 
were  compliance  and  4,50  were 
sur\'eillante.  Of  the  compliance 
samples.  37%  had  no  detettable 
residues  and  12%  had  violative  residues 
(likely  due  to  having  been  tested  prior 
to  the  April  1991  establishment  of  the 
time-limited  tolerance).  The  remaining 
51%  had  residues  below  the  tolerance 
level.  The  highest  residue  in  any  1991 
compliance  sample  was  0.06  ppm.  The 
4.50  surveillance  samples  included  75% 
with  no  detectable  residues  and  3% 
with  violative  residues  up  to  0.10  ppm 
(again,  violative  residues  were  likely  to 
have  residted  from  sampling  performed 
prior  to  the  April  1991  establishment  of 
the  time-limited  tolerance).  The 
rem.aining  22%  had  residues  below  the 
tolerance  level.  Using  the  highest 
average  residues  from  ail  the  monitoring 
data  (0.6  ppm)  and  estimating  that  3.5- 
dichloroaniline  (DCA,  a  procymidone 
metabohte  potentially  of  toxic  concern) 
levels  will  be  approximatelv  20%  of  the 
levels  of  procymidone  found,  tvpical 
residue  levels  of  procymidone  and  DCA 
in  wine  are  expected  to  be  less  than  1 
ppm.  Therefore,  the  risk  estimates 
provided  using  2.4  ppm  are  actually 
overestimates  and  adequately  consider 
the  toxicity  of  both  procymidone  and 
DCA. 

A  number  of  field  trials  were  held  in 
which  procymidone  was  applied  to 
grapes,  which  were  then  made  into 
wine.  In  general,  procymidone  levels  in 
wine  were  found  to  be  much  lower  than 
corresponding  procymidone  levels  in 
grapes.  The  average  concentration  factor 
when  grapes  were  proces.sed  into  wine 
was  found  to  be  0.35  from  field  trials 
held  during  1990  in  Bulgaria.  Hungary. 
Italy  (2).  and  Spain  (2).  The  average 
concentration  factor  from  field  trials 
hold  during  1991  in  France  (2),  Spain 
(2),  Italy  (2),  and  Hungary  was  found  to 
be  0.19. 

The  proposed  tolerance  level  of  5 
ppm  was  used  to  estimate  the  risk  of 
developmental  toxicity,  which  is 
presently  considered  an  acuteeffect. 
The  estimated  margin  of  exposure 
(MOE)  was  370.  even  with  use  of  this 
unrealisticaliy  high  exposure  value.  A 
MOE  of  100 -is  typically  acceptable. 
EPA  did  consider  more  than  the 
average  wine  consumer.  The 
carcinogenic  risk  for  high  consumers 
was  addressed  in  the  March  31.  1994 
proposed  rule  (59  FR  15145).  As  for 
individuals  who  are  more  sensitive  to 
pesticide  exposures.  EPA  uses 
conservative  risk  assessment 
assumptions  to  protect  such 
individuals.  For  example,  when 
extrapolating  from  animal  data,  EP.A 
generally  uses  an  uncertainty  factor  oi 
10  for  inter-species  differences  and  an 


additional  uncertainty  factor  of  10  in 
establishing  an  RfD  to  account  for 
different  sensitivities  in  humans. 

MCAMP  Comment  4.  We  also  question 
tlie  elfica<:y  of  EPA's  residue  tolerance- 
setting  procedure  in  general  and  .n>ques! 
(.larification  thereof,  with  references  to 
appiicahle  retJulatinns  and  policy 
documents.  The  tP.-\  process  in  tiiis 
case,  which  appears  to  be  a  cerifation 
of  produ(  t  residues  and  human 
exposu.-e.  raises  the  concern  that  EPA 
itself  is  not  clear  on  its  own  tolerance- 
setting  pro(  edures.  This  internal 
confusio.i  raisc.->  ;he  concern  that  EPA's 
tolerance-setling  mechanisms  are 
disjointed,  inadequately  understood, 
and  poorly  managed  and.  therefore,  the 
EPA  is  unable  to  protect  public  health 
and  the  environment. 

EPAs  Rfspnnsf.  The  sole  basis  stated 
for  the  allegation  that  EPA's  toleranc.e- 
.setting  process  is  "unable  to  protect  the 
public  health"  is  the  claim  that  for  this 
tolerance  EPA  has  "conflatledi  product 
residues  and  human  exposure."  In  t.he 
case  of  procymidone,  as  well  as  all  other 
pesticides,  the  Agency  attempted  to 
make  reasonable  estimates  of  dietary 
exposure  for  risk  assessment  purposes. 
As  explained  above,  there  was  ample 
data  to  support  EPA's  assumption 
concerning  residue  levels  in  wine. 
Further,  EPA  did  not  only  consider 
average  consumers  of  wine  in  its  risk 
estimates. 

NCAMP  Comtv,f-nt  5.  NCA.MP  is 
concerned  that  the  true  rea.son  for 
setting  the  tolerance  at  5.0  ppm  is 
unrelated  to  health  or  environmental 
concerns,  but  rather  is  designed  to 
appease  international  trading  partners 
by  using  the  Codex  Aliinenlarius 
Commission's  international  standard. 

EPA 's  Pfspnnsp.  In  determining 
appropriate  tolerance  levels  to  be  used 
by  FDA  and  United  States  Department 
of  Agriculture  (USDA)  in  their 
enforcement  programs,  the  Agency 
evaluates  data  from  controlled  field 
trials,  metabolism  studies,  and 
processing  studies.  These  data  are  also 
used,  in  conjunction  with  food 
consumption  and  toxicolog'.  data.lo 
estimate  dietary  expo.sure  and  risk.  Any 
consideration  of  Codex  standards  oc(  urs 
within  this  context.  In  otiier  words, 
international  harmonizijtion  is  not  a 
primary  consideration  and  is  only  done 
in  ttiose  instances  v\here  dietary  risk 
and  tolerance  enton  ement  capability 
will  not  becomproiiused.  The  proposal 
to  establish  a  wine  grape  tolerance  at  a 
level  (5  ppm)  that  is  compatible  with 
the  corresponding  Codex  Maximum 
Residue  Limit  (MRL)  was  no  exception 
to  this  practice.  EP.-\  did  receive  several 
commeiits  from  foreign  governments 
and  gi,nvers  in  support  of  the 


pro(  ymidone  tolerani;e.  Hon  ever,  the 
reason  EPA  is  establishing  this  tolerance 
IS  the  reason  S"t  forth  in  the  preamble 
to  t!ie  proposed  rule:  EPA  believes  that 
exposure  to  procymidone  residues 
under  this  tolt'rant.e  poses  no  greater 
than  a  neglit^il.le  risk. 

3.  Follow. r.g  f  lusure  of  the  comment 
period,  EPA  received  supplemental 
comments  from  Sumitomo  resoonding 
to  comments  filed  bv  NC.AMP.' 

4.  Sumitomo  suggested  that  iv.u  e.-rurs 
appeared  in  the  proposed  rule. 

No  (  omments  were  received  in 
response  to  the  June  30.  1994  notice 
announcing  the  reopening  and 
extension  for  an  additiouul  30  d.^ys  of 
the  (om.ment  period  for  the 
proi  ymidone  proposed  rule. 

II.  Correttions  to  the  Preamble  to  the 
Proposed  Rule 

1.  Sumitomo  suggested  that  two  errors 
appeared  in  the  .M,.rch  31.  1994 
prermhie  to  the  proposed  rule. 

The  Agen(  y  cont  urs  with  Sumitomo 
that  th-  lupplemenfary  reproductive 
toxicity  from  the  rat  developmental 
(fera'oit^y)  Study  was  observed  at  125 
mg;k^;/ddy  (rather  than  the  published 
value  of  12.5  mg,'kg/da\). 

The  Agency  maintains  that  the  second 
value  questioned  by  Sumitcmo  is 
correi  t  as  published.  A  muitigenention 
reproduction  study  in  rnts  indicates  that 
the  NOEL  for  s\stemi<  .'reproductive 
toxicity  is  50  ppm  (25  m.g.  kg). 

2.  In  addition,  the  Agency  identified 
and  hereby  corrects  two  errors  to  the 
following  val.ies  for  a  reproductive 
toxicity  study  in  rats;  The  reproductive 
NOEL  =  50  ppm.  and  the  reproductive 
LOLL  =  1150  ppm  (rather  than  the 
published  values  of  2.50  ppm  and  750 
ppm,  respectively.), 

HI.  Final  Det.ision 

The  data  submitted  on  the  proposal 
and  other  rele-anf  matep'al  ha\e  betm 
eva!u,ifed  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
(oncludes  that  the  permanent  tolerance 
will  protect  the  public  health. 
Therefore,  the  tolerance  is  established  as 
set  forth  belcw. 

Any  person  adverse!>  affected  b\  this 
regulation  may.  within  30  days  atter 
publication  ot  this  document  in  the 
Federal  Register,  file  written  obie(  tions- 
and/or  reijues?  a  hearing  with  tlte 
Hearint;  (ieik.  at  the  address  given 
above  (40  CFR  178.20).  A  (  opv  of  the 
obie,  tions  and/or  hearing  reque.sts  filed 
uith  the  Hearing  Clerk  stiouid  be 
subnu'lted  to  the  OPP  do.ket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objec  tionable  and  the 
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grounds  for  the  objcrtions  (40  CFR 
17H.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  hv 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
stcittment  of  the  factual  isr.iie[s|  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issuus. 
and  a  summar)-  of  any  evidence  relitjd 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
Lhe  Administrator  determines  that  the 
material  submitted  shows  the  followi!;;;: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiiii  v 
that  available  evidence  ideritified  by  the 
requestor  would,  if  established.  r(;;;o!ve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  ncicount 
uncontested  claims  or  facts  to  tht.' 
contrary;  and  resolution  of  the  fiu:tu;il 
issuers)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justifv 
the  action  requested  (40  CFR  178.32). 

I'nder  Executive  Order  128R6  (58  FK 
fi  173.5,  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  at;tion 
is  ■"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(0. 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  oTSlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition. 
jobs,  the  environment,  public  health  or 
.safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfijring 
with  an  action  taken  or  planned  bv 
another  agency;  (3)  materially  alterii;g 
the  budgetary  impacts  of  entitlemfnit. 
grants,  user  fees,  or  loan  programs  or  the 
rightsund  obligations  of  recipients 
thereof;  or  (4)  raising  novel  It-gal  or 
policy  issues  arising  out  of  lej;nl 
nuindates,  the  President's  priorities,  or 
th.u  principles  set  forth  in  this  Fxecntivt! 
Order. 

Pursuant  to  the  terms  of  t!.e  L\eculi\t; 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  t'nerefnrr 
not  subject  to  OMB  review. 

Pursuant  to  the  requiremeivts  of  the 
Regulatory  Fle.xibilitv  Act  (Pub.  L.  9(.- 
3.54,94  Stat.  1164.  5  LJ.S.C.  001-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolcmntes 
or  raising  tolerance  levels  or 
establishing  exemptions  fro.ni  toleram..' 
requirements  do  not  have  a  signinccir.t 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certificU'!'.:! 
statement  to  this  effect  w.is  n.ihl!s!ii'<l  iu 


the  Federal  Register  of  Mav  4.  19H1  (4r. 
FR  249.50). 

I.isl  of  Subjects  in  40  CFR  Part  180 

Environ  mental  protect  ion, 
Ariiuiristrative  practice  and  [)rocedur«', 
Av "icultural  conunodjties,  Pesti(  idts 
and  pests.  k(  porting  and  recordkeepin.v; 
riiCjuirement-^. 

D.it'.-d;  August  12.  1W4. 

DanielM.  Baroio, 

Pir  -.tnr.  Ufiii"  ofl\\-'.:i:ii!"  Pro^irtinis. 

Tiif^refore.  40  CFR  p.'irt  180  is 
amended  as  follows: 

1.  The  authority  <  itatior.  for  pai't  Ir.O 
coutiitufs  to  read  as  follows: 

.■Xuthority;  21  I  '.S.C  :!4fia  cinl  371 

2.  By  revising  §  180.45,5,  to  read  as 
follows: 

§  180.455     Prccymidcnc;  tolerances  for 
residues. 

A  tolerance  is  esta!,li:,iied  for  the 
residues  of  the  fungi(  ide  procvtniiloiie. 
A'-(3,5.dichloroph-nyi)-l,2- 
dim8'hylcyclo[)ro  pane- 1.2 
dicarboximide,  in  or  on  the  following 
raw  agricultu.-al  (.cnini'iditv: 


Commoditv 


Parts  per 

million 


Wine  grapes 


5.0 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-40 
■[FPMR  Temp.  Reg.  G-54,  Rev.  1] 
RiN  30«0-AF20 

Use  ol  Contractor  for  Express  Small 
Package  Transportation 

AGtNCV:  r-Vderal  Supply  Servict;.  GSA. 
ACTIOM:  Ten>porary  regulation. 


SUMMARY:  Th:.^  regulation  rei:^sufs 
Fi'.Mli  Temp.  Keg.  C7-54  for  the  purpose 
of  re[)k!cing  and  making  appropriate 
chan-e.^  to  FPMR  Temp.  Reg.  G-54 
which  (^xpired  on  November  15.  1992 
1  fii ;  regulation  niand.Ttes  the  use  of 
G8.\'s  contractor  by  Federal  civilian 
executive  agencies  when  next  day 
express  small  package  transportation  is 
recniired.  Included  is  a  description  of 
stT'k  ices  provided,  an  attachment  listing 
i.ites  ajid  accessorial  charges,  and 
int(;r:.lation  about  contract  provisions. 
'!  i;is  revision  is  issued  to  ensure  that-  - 
u  ;tr  agencies  are  aware  that  the  ofitioii 
w.is  exercised  for  this  (.on';-nct  and  are 


informed  of  the  applicable  rates  for 
contract  .services. 

DATES:  Effective  date:  August  la.  1904. 
Expiration  date:  November  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
BiTTida  Pollock,  Transportation 
M  imgement  Division  (FBX). 
Wiishii'gton,  DC  20406,  703-305-5671. 

SUPPLEMENTARY  INFORMATION:  FPMR 
Temporary  Regulation  G-54  prescribed 
policies  and  procedures  applicable  to 
Federal  applicable  to  Federal  civilian 
pi;en(.ies  with  requirements  for  express 
small  pac'Kage  and  extremely  urgent 
i'  tter  delivery.  The  General  Services 
Admiiiistration  (GSA)  is  reissuing  this 
temporary  regulation,  with  updates  as 
appropriate,  for  use  by  user  agencies  for 
tiu!  option  year  covering  November  16. 
j99\  through  November  15,  1994. 

TiiP  General  Services  Administra'io:i 
(GS.\)  has  determined  that  this  rule  is 
not  a  significant  rule  for  the  purposes  of 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rule  is  not  required  to  be 
published  in  the  Federal  Register  lor 

notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

list  of  Subjects  in  41  CFR  Part  101-40 

Freight,  Government  property 
management.  Moving  of  household 
goods.  Office  relocations. 
Transjior' ition. 

PART  101^0— {AMENDED] 

1.  The  authority  citation  for  Part  lOl- 
40  continues  to  read  as  follows: 

■Authority:  .Sec.  2()r,{i  ].  (D  .Stdt.  'M)0:  40 

c.s.c.  4of.;(.j. 

2  In  41  CFR  Chapter  101,  the 
following  temporary'  regulation  is  added 
to  the  appendix  at  the  end  of  subchapter 
G  to  read  as  follows: 

Appendix  to  Subchapter  G — Temporary 
Regulations 


GK.NKRAI.  SERVICES  .^DMI.MSTR.\T  IO.\ 

\Vas;iini;ti)n,  DC  20405  -  .        • 

FEDERAL  PROPERTY  MANAGEMl'NT 
REGULATIONS.  ITMPOR.'^RY 
RI'GULATION  G-54,  REVISION  I 

TO:  He;i(is  of  Fodoral  agiincies 
.SllBjECrT:  Li.se  of  contractor  for  express  s;;i,::l 
package  triinsportation 
!    Purpose.  This  regulation  pa'scr!lit':> 
,n  li.  !i's  and  pncedures  applicuble  to  Fi;de:,ii 
(   V  il'.ci  agencies  when  next  day  express 
.n;ill  package  transportation  service  is 
rir'|airt,(l.  In  addition,  this  reguldtion 
identities  the  GSA  contractor  for  tliese  • 
s.Tvit  fs  aiul  t'lK!  contract  cites. 


2.  EfftH-tivf  dntf.  This  n-giilntion  is 
ftfnttive  AHj>iist  18,  19«4. 

3.  Expiration  diiie.  This  n-militlion  (!xpiri:s 
KovrnibiTlS.  1994,  unlpss  siMinrr  (Hn(  clpil. 
nviscd.  or  extended. 

4.  Bnck^mund. 

a,  I'ntlcr  subs;>i  tioii  201(a)  of  Ihe  Fedcnil 
i'rojxirtv  Hnd  Adntinistrative  S(>n.iccs  Act  of 
ri49.  as  anifndi'd  (-iO  1  '.S.C.  481(ii)).  the 
(^efunil  .Servir.Rs  A(iministra!ion  (GSA)  is 
respormiblc  for  prpstrihing  politics  and 
pro(;fi(iures  thsit  Jire  iidvantagmjus  to  Ihe 
i;o\  ermnent  in  teniis  of  pronomv.  effit  i<  m  v. 
or  S(!r\  ii.e,  rug.irJirig  program  activities  in  the 
i-.reii  of  transporliilinn  and  traffic 
ni;magnmeni.  CSA  hhs  entered  into  a  uinlrhij 
v.ith  Federal  Expr-ss  Corporation  fK.ulli.v)  f.-.r 
I'  e  transportation  oi  f  xpress  si>a!l  pa(  kag!  s 
f  om.  to.  anrl  befneen  spec.ir.-(l  !i!(.ations  in 
t  '.c  United  ,Slate'.  (ii.r.hidlng  Ali.ska  .i:-:d 
Hawaii)  and  Puf  i^o  Kico,  where  the 
cnntrai.tor  or  its  agent  present!-,'  prri\  idi-s  or 
V.  ill  provide  next  dav  ser\i(  e.  In 
consideration  of  the  (  ontrat  t  rates  l,sfed  m 
a'tac  hment  A.  and  to  theevtrnt  provided  in 
fhn  confai  I.  the  Gfivernrient  has  agreed  to 
p!ace  all  its  transportation  renijir.en,ei;ls  for 
evpress  small  package  se.-t'i  e  vv,th  FnlEx. 
Agencies  ro\  ered  by  the  scope  of  the  ( (<ntr:!(  t 
as  described  in  subpar,  5a.  below,  are  cligihie 
to  u.se  this  contrat  t  at  ilie  r.iti  s  spei  iiied  in 
attachment  A. 

b.  f]SA's  express  sniiill  package  cor.!r„tt 
with  FedEx  provides  that,  where  possible. 
express  small  package  shipments  wisMn  the 
contiguous  I'nited  .Strtes.  Alaska.  Hawaii, 
and  Puerto  Hk  o.  must  be  delivered  by  noon 
the  next  business  day.  The  c  ontrart  also 
requires  FedEx  to  sat-sfy  the  Pri\atc  Express 
Statutes  i:nd  is  consis((>nt  with  these  statutes. 
Those  statutes  require  shipments  consisting 
of  ■•letters'  to  be  delivered  by  noon  the  next 
busine-.--.  day;  delivery  after  noon  to  these 
points  when'  niwn  delivery  is  possiliie  would 
not  sa'isfv  the  contract  and  would  violate  the 
Privae  Express  Statutes.  Letti^rs  s^-nt  in 
FedEx  letter  packaging  must  requin;  ■'urgent" 
dolii  ery.  (This  is  further  spec  iin  d  in  par.  7. 
below.) 
5.  St  npt: 

a.  This  regulation  is  mandatory  for  all 
civilian  e>C(  iitive  agencies  in  the  Federal 
{Jciverhment  under  Ihe  provision  of 
S-'ljsection  201(a)  of  the  Feder,il  PropTty  and 
Administrative  Servit  es  Act  of  1949.  as 
amended,  and  implementing  n^giilatitms  in 
41  CFR  101-40.109-3(b),  and  opDonal  for  (i) 
tfie.  legislative  and  judicial  branches.  (2)  the 
rejiartment  of  Defense,  as  well  as  other 

e\e(  utive  agencies  exempted  from  41  CFR 
part  101--10,  and  (3)  Government  cost- 
ri'imbursablc  rontractors.  When  optional 
users  elect  to  procure  sor\  ices  uniler  this 
contract,  tiie  contractor  must  provide  services 
unfier  the  same  comiitions  and  at  the  same 
rates  that  apply  to  mandatory^  users. 

b.  Next  day  express  small  'packa>>e 
transportation  is  premium  transportation. 
Therefore,  agene.ies  and  other  qjaiified  users 
shall  make  prudent  use  of  services  available 
under  the  contract.  When  next  day  service  is 
not  required  to  accomplish  an  agency's 
mission,  other  less  costly  method.s  of 
transportation  shall  l)»>  used. 

6.  Definitions. 

a.  "Additional  service"  meansottier 
a.^l•nl  v-n-quired  serv  i(  es  tx-yond  the  basic 


service  but  still  within  the  stopeMf  !*;e 
contrac  t.  Such  additional  services  are: 
S.-iturday  pic  kup  service,  S.iturdav  (ieltvery 
service.  hoiid;,y  pic  kup.  holiday  delivery  ' 
s>-rvii.e.  dangerous  goods  sen  ice.  collfc.l  on 
driivery  service,  excess  declared  value,  prcxjf 
of  delivery,  and  hold  for  agenc  v  pickup.  The 
(  ontractor  will  only  prov  ide  holiday  pickup 
service  and  Holiday  dc  live.'-v  si  r\'!ce  within 
the  43t()ntigir)us  i'nited  States  ami  the 
District  of  CDliinitiia.  Aclivifif!s  requesting 
holiday  sen  ice  must  make  prior 
iKrnnuements  with  the  Federal  Express 
(^overnmcn-  Saies  Office,  Gre.>nl«lt.  MD,  at 
:*i)l-.S()7-*iH^t>.  before  this  service  will )« 
provided. 

b.  "Agency"  means  any  ordering  activity 
(.'u  luding  ( (jst-ri-imbursabfe  c.ontr;tc  tors) 
aiithori/c.l  lo  olitain  contr.K  tor  servi. es  at  the 
d'Htnii.t  r.it'-. 

c:.  •'Aitempl!  d  di-Hverv'  mencs  an  effort 
piac'fModi  Ir.  ^T  .i  shipment. 

d.  ■■Basi<;  servic^e  "  means  pickup  between 
ttie  hours  of  H.OO  a.m.  and  h:00  p.m.  'akvA 
Vr.nv  and  delivery  between  the  h>;rs  of  8:00 
ii  m.  and  12:00  nocjn  local  tin:;^  r*ie  m-xl 
h.isi,i-vs  (ja\  (Mondav  th.-ougn  f;,day 

•  ■w:ludin.gho!idav<)toair-AA    and  "AM" 

points  listed  in  Fed-rrd  Express'  U.S. 

( .ov.rnmei.t  Gontrai  t  .Sen  ice  fiuide  and 

(!el.\  erv  of  extremely  urgent  letters  in 

i.v  I  oid.i-.ice  with  the  I'rivate  Express  S!alut«-s 

ani  liie  United  Stales  Postal  .Senfrr's 

implementing  regulations.  Delivery  to  all 

■  i'M  '  and  "KM"  points  will  f"  accrmplishec) 

by  ."):(iO  p.m.  liH.al  time  the  next  business  dav. 

e.  "Go.mmerc  iai  form  "  inea::s  a  commercial 
uniform  straight  bill  of  !,»ding.  a  commerc  iaI 
expntss  receipt,  or  any  other  conimorcial 
iustniment  constituting  a  contrac  t  of  c^irriage 
subject  to  the  terms  ancJ  condition'  set  forth 
in  St.in..'ard  Form  1103.  U.S.  G-overnment  Bill 
o;  UcJing  (Sc-e41  GFR  101-41.302-3.) 

f.  "(Ainunercial  forms  and  procedure's" 
means  a  shipment  is  macie  using  c;omm"rcial 
fiimis  and  commenia!  bilii'ig  procedures 
instead  of  a  (;ovprnmppt  bill  of  iaiiiiig(SF 

1  IO,"t)  ami  its  related  billing  procedures.  (.See 
41  CFR  101-41.304-2.) 

g.  "Gontrai  t  ute"  nutans  a  shipment  charge 
lisf(:d  in  a!t;;chment  A  unless  the  charge  is  " 
siibsecjuently  changed  by  mcufification  issued 
bv  the  ( ontr.K  ting  officer. 

h.   Confnictor"  means  FedEx  as  awarclee 
listed  in  attachment  A. 

i   "Expiess  small  pai  kage  shipment" 
na-ans  a  sin;;!e  jwckage  or  multiple  packages 
containing gi'neral  commodities  except: 

(1)  Gash,  ciir.'iency,  and  coi!i'<  tible  stamps 
aid  coins; 

(2)  Live  animals,  including  birds,  reptiles, 
and  fish; 

(3)  (Airpses.  or  p.irts  the|-f;of.  i  reniatecl  or 
disinlerred  remains: 

(4)  Shipments  whic  h  rerjuir-  the  c  (sntrac  tor 
lo  obt.iin  a  Federal,  Stale,  or  In*  al  license  for 
tlieir  transportation: 

Id)  shipments  which  may  c;ause  damage  or 
delay  to  equipment,  personnel,  or  other 
shipments: 

(H)  Lotten-  ticket.s  or  gambling  devices; 

(71fM-04  Glass  8  corrosives; 

(8)  Shipments  of  whii  h  c.arriage  is 
|)rohibited  t.y  law; 

(9)  Fireworks  (explosive  c  lass  G,  common 
fneworks)  unless  prior  written  ap-prov.ii  is 
ohiaiiii'd  froiu  Ihe  contrac  lor: 


«R 


(10)  Used  hypoci.Tinic  noedlc>s  and/or 
syringes  or  mc^diial  wastes; 

(11)  Anv  other  anicle  which  the  (ontracti.r 
prohibits  Its  com.me'i  ial  customers  from 
shipping  (.See  Feiieral  Express  I  i.S. 
(.iovernmcMil  Gontracl  Serv  ice  Guide  ;m.i 
Federal  Express  .Sen  ii c  (Juide);  and 

(12)  Letters.  unl",s  adherif-.g  (u  (he  c  riteria 
I  siahlished  by  the  I 'S.  Postal  .Service  as 
S|-nH.ifiejj  in  suhpar  7a.  b«;!o\v. 

j.  ""GTeographicd  ar>'Hs"  means  lixu-itions 
King  whoilvor  partiallv  within  r,ili,>s,  towns. 
a'ld  c:om:riunit;(:s  identified  h\  the  U.S 
J'ostai  Senice  national  five  digit  ZlPco.le  in 
Ihe  contr.icfiirs  sen  ice  guide  or  analog.a.s 
listing. 

k.  "Holidav  '  medusa  Fedi-r.,!  hiili.i.n 

1.  'in.  reased  va!.:H!i(in  ard  declared 
habiiitv"  means  value  in  excess  of  the 
<  ontr.K  t  (ieclared  v.iiue  provisions. 

m.  "Money-Back  (iuaranlee"  means  if 
FedEx  docs  not  dei.-.er  a  shipment  ac  con 
to  contrar  t  delivctn  requirements,  it  w  ill 
c  redit  voiir  ac  c  uuni  for  the  sppbciible 
trans[V)itation  c  harges. 

n.  '".Muhiple  p-ii  k.-p."  m.-ans  an  exjH-e-s 
small  pac  kage  shipment  where: 

(1)  No  siri;l.-  pa<  k,!';e  in  the  shipin-nt 
exccwls  70  pminds: 

(2)  No  single  package  in  the  shipmt;i)t  Is 
greatr-r  than  108  inches  in  length  and  girth 
combinecl: 

(-0  The  aggregate  w.-ight  of  the  shipment 
d>n!s  no;  exceeci  ISO  pounds: 

(4)  ,A!I  pack;!;;es  are  listed  on  Ihe  same 
iiirbi'l, 

LS)  .^l|  pa!  k,;ges  .ire  tendered  to  the 
I  ontrartur  at  th"  sami'  time  by  the  same 
cnsignorand  are  destined  for  the  same 
I  (insignee:  and 

(6)  The  total  transportation  charges  (Jo  not 
exceed  S250  1)0  per  sh;p?:M'nl. 

o.  '■Single  pai  kage"  means  an  expn-ss 
Mnall  pai  kage  shipment  whenv 

(l)The  pa(  kj.'gi'diMS  not  i-xci'eri  70 
P'lunds;  and 

(2)  Is  not  great,  r  than  108  inches  in  li  ngih 
and  girth  combined. 

p.  "WcMght  defaidt"  means  the  weight 
upon  whic  h  3  shijmi.'nt  is  <  ha,-ged  wh'-n  lb.- 
shipper  does  not  plac  e  a  weight  on  Ihe 
airbill. 

7.  AppSnubi'iitv 

a.  The  sc  ope  ot  the  express  smidi  p«i  k.ig'- 
lonlrac  I  does  not  ir.c  hide  "letters";  i.e.. 
routine  first  cl.iss  mail,  as  defined  in  U.S. 
Postal  .Sen  ice  R.  gjlations.  30  GFK  310.1 
(Private  Express  .Statut-s)  unless  the  lelt.rs 
arc  "extrem'-ly  urgent.  "  A  "leifer"  is 
generallv  defined  as  "n  mi'ss.cg"  directed  to 
a  specific:  person  or  address  and  rcjcorded  in 
or  on  a  tangible  objei  t."  (.See  39  C  J"R  310.1 
f.ir  spec  ific  excliisinns  from  Ihe  defmiticm.) 

(1)  If  the  value  of  usefulness  of  a  letter 
would  W.  lost  orgr'Mllv  diminished  if  not 
delivered  under  the  billowing  concJitions, 
then  the  letter  is  considered  "extremelv 
urgent  "  and  mav  be  shipped  by  the 
contrac  tor  under  the  express  sinall  p;«  Lige 
contract: 

(a)  Where  the  lelt'  r  is  di'-pati  hed  within  50 
miles  (jf  the  intended  d.»stination,  deliverv 
must  be  completed  within  6  hours  or  by  the 
I  lose  of  the  addn-ssee's  normal  business 
hours  on  the  date  of  dispatch,  whichever  is 
later,  except  that  letters  dispalchcnl  after 
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iioon  and  before  midnight  must  tw  dnliverrd 
by  ID  a.m.  of  the  addressee'.s  next  business 
day; 

(b)  For  all  other  letters,  dt-livery  nuist  lie. 
completed  within  12  hours  or  by  noon  of  the 
addressee's  next  business  day;  and 

(c)  Agencies  shall  ensure  that  all  otitside 
covers  or  containers  of  letters  are 
prominently  marked  with  the  words 

■E.xtremely  Urgent"  or  •■F'rivate  C:arriaf>e 
Authorized  by  Postal  Regulations  (:!9  OF'K 
320.6)."  In  addition,  each  outside  cover  shall 
show  the  name  and  address  of  the  contractor, 
the  sender,  and  the  addressee.  The  sending 
office  is  responsible  for  determining  that 
each  letter  meets  the  extreme  urgency 
provisions  of  39  CFR  320.6.  If  such  letters  art- 
sent  to  an  agency  mail  ro<;m  for  pickup  by 
the  contractor  rather  than  being  picked  up  at 
the  sending  office,  the  sending  office  shall 
ensure  that  such  letters  are  marked  clearly 
with  the  legend  "Extremely  IJrgent"  or 
"Private  Carriage  Authorized  by  Postiil 
Regulations  (39  CFR  320.6). •• 

(2)  It  is  conclusively  presumed  that  a  letter 
is  "extremely  urgent"  if  the  amount  paid  for 
carriage  under  the  contract  is  at  least  S3  or 
twice  the  applicable  U.S.  postage  for  First- 
Class  Mail,  whichever  is  greater.  If  a  single 
shipment  consists  of  a  number  of  letters  that 
are  picked  up  together  at  a  single  origin  for 
shipment  to  a  single  destination,  postage  may 
be  computed  as  though  the  shipment 
constitutes  a  single  letter  of  the  weight  of  the 
shipment  for  purp)oses  of  determining 
whether  the  amount  paid  meets  the 
threshold.  For  other  types  of  charges,  a  bona 
fide  estimate  of  the  average  number  of  letters 
or  shipments  may  be  divided  into  the  charge. 

(3)  In  addition  to  the  exception  for 
shipping  extremely  urgent  letters,  data 
proc:essing  materials  may  be  shipped  as  an 
express  small  package  if  the  data  processing 
materials  are  conveyed:  (al  to  a  data 
pnx;es sing  center,  if  carriage  is  completed 
within  12  hours  or  by  noon  of  the  addressee's 
next  business  day  and  if  data  processing 
work  is  commenced  on  such  materials  within 
36  hours  of  their  receipt  at  the  center;  or  (b) 
back  from  the  data  processing  center  to  the 
address  of  the  office  originating  the  inco.T.ing 
miUerials.  if  carriage  is  (ompletiui  within  12 
h(.urs  or  by  noon  of  the  .icidres.see's  fi»xt 
business  day  and  if  data  processing  work  was 
commenced  on  the  incomin:^  nuitcriiils 
within  36  hours  of  their  receipt  a!  ttii'  (.enter 
(.See  39  CFR  320.2.) 

(4)  For  further  guidaii.e  with  nspen  to 
.shipments  of  letters,  including  drt!a 
processing  materials,  see  T.S.  Post;*!  .Ser-ice 
Regulations  at  39  CFK  parts  3U)  and  320,  or 
call  the  l)..S.  Postal  .Scviie.  L;>w  Department. 
Ceneral  Adrninisti-.jtive  Liiw  Divisinn  jit  202- 
2(i3-2971. 

b.  The  provisions  of  this  regulation  apply 
when  agencies  subjjH.t  to  this  nigulation  are 
using  comiTiercial  forms  and  prfK:ediires, 
.'Xgi'ncies  subject  to  this  regulation  are 
permitted  to  use  the  U  f>  Government  hill  of 
I.iding  (CBL)  only  when  they  have  r''ceive<! 
written  permission  from  the  contra<  ting 
officer. 

c.  To  the  extent  cost-reimbursable 

( ontractors  are  authorized  by  an  agency  to 
ship  under  this  regulation  and  are 
einibursed  the  transportation  costs  as  djrei:t 


allowable  costs,  the  contract  rates  and 
services  apply  to  cost-reimlnirsable 
contractors.  To  obtain  contract  rates  and 
services,  a  cost-reimbursable  contractor  must 
provide  FedEx  a  written  authorization  fmm 
the  GovtiniTient  contracting  officer 
designating  the  contract(s)  under  which  the 
cost-reirihursable  contractor  is  authorized  to 
obtain  mtes  and  se-i-vices. 

d.  The  contract  rate  does  nrit  apply  for 
l(<cal  pickup  and  delivery  between  locations 
in  the  metropolitan  area  of  any  city,  town,  or 
conimuiiity. 

e  Atttnipted delivery  efforts  will  bf;  made 
by  the  cuntractur  at  no  additional  charge.  The 
contractor  will  m.ike  an  effort  to  deliver  the 
shipment  three  (3)  times  and  a  notice  of 
attempted  delivery  will  be  left  at  the 
recipient's  address  after  each  attempti;d 
delivery,  .^nv  shipment  which  cannot  be 
deliverod  after  the  third  delivery  attempt  wdl 
l)e  retunied  to  the  contractor's  nearest  facility 
and  deemed  undeiiverable.  The  contractor 
will  ihen  notify  the  shipper  to  arrange  for  the 
rfUurn  of  the  slnpraent.  The  cha-f-ges 
associated  wi:!'  :ne  original  shipment  will 
remain  due.  The  shipment  will  be  returned 
at  no  charge  via  Economy  Two-Day  Servict\ 
iinh'ss  otherwise  specified  by  the  shipps^r, 
and  the  contractor's  moneyback  guarantee 
does  not  apply. 

8.  Contmctor  responsibilities. 

a.  In  consideration  of  payment  for  services 
provided  at  the  contract  ratfs.  the  contractor 
will  furnish: 

(1)  Basic  service  {see  subpar.  6d); 

(2)  Additional  service,  when  requested  by 
the  ordaring  activity  in  writing  on  the  airbill 
or  when  otherwise  applicable  (see  subpar. 
6a); 

(3)  DoJivery  service  for  "extremely  urgent" 
letters  (see  par.  7); 

(4)  Pickup  service  on  the  same  day  the 
pickup  Is  recjue.sted  (see  subpar.  14a);  and 

(.S)  Ddivery  service  on  the  next  business 
day.  Monday  through  Friday  (excluding 
holidays)  following  receipt  from  tlie  shipper 
(see  subpar.  6d).  Ne.xl  day  delivery  service 
will  not  a)iply  when  delivery  is  delayed  due 
to  acts  (jf  Cod.  the  pubbc  enemy,  the 
authority'  of  law,  or  the  negligent  act  or 
default  of  tin;  consignor  (shipper)  or 
coiisignte  (receiver). 

b,  Pa>i>ages  not  delivered  on  the  next  day 
as  prescrit>ed  in  subpar.  Ha(.S)  shall  be 
transported  free  of  charge.  (See  subpar  6m. I 

9.  Piim^ent  responsihilities 

a  Pa%tiient  by  (Government  agencies  for 
( iintrat.tor  services  is  subject  to  the  Prompt 
Payment  Act  of  1982,  as  amended.  Agencies 
will  norjnally  pay  the  C(<ntract()r  within  30 
calendar  days  fro.'n  receipt  nf  a  proper 
invoic.i;. 

b.  .-M  the  option  of  the  agency,  and  with 
(  oncurrence  of  the  contractor,  the  use  of 
a.itoniiiti'd  electronic  billing  and  payment 
■-•ystems,  or  other  sophisticatt^d  methods  to 
simplify  the  verification  and  control  pnx:ess, 
may  be  srparatt  ly  arranged  and  est:il-lished 
by  agri-cnuent  between  th(;  Ciove'nrr.en' 
agtMicy  and  the  contractor. 

c.  Ag.aicies  shall  instnicl  their  coit 
reimbursable  i;ontra(  tors  shippic;  i.nder  this 
regulation  to  ensure  that  the  coi.iniercial 
dofiuinefit  licars  a  proper  "  bill  lo"  address 
anil  a]>i»iupriate  at:count  n-fcnMU e(s)  to 


laciliUiti;  the  prompt  processing  and  payineiil 
of  the  c:ontractot's  invoice  by  the  due  date. 

10.  Df^lincjupnt  payments  and  .serv'j're 
stispKr.sinn. 

a.  The  contractor  is  authorized  to  suspend- 
siirvice  to  any  account  if:     . 

(1 1  The  delinquent  amounts  are  uiidi.spiitfd 
and  overdue  more  than  90  calendar  days; 

(2)  The  contractor  notified  the  account 
holder  in  writing  60  calendar  days  after  ' 
billing  that  the  account  is  overdue  and  will 
be  suspended  if  not  settled  within  30 
f  alendar  days;  and 

(.<)  tl'.e  contractor  sinuiltaneously  furnishes 
the  contracting  officer  a  cojiy  of  the  written 
delinquency  notice. 

b.  Within  5  calendar  days  of  suspension  of 
service,  the  contractor  will  send  a  list  of 
agency  accounts  which  have  been  suspt!ndeii 
to  the  contracting  officer.  Only  tlio.se  ordering 
activities  within  an  agency  which  are 
identified  as  separate  accounts  and  are 
dt:linquent  will  be  suspended.  All  ordering 
activities  within  an  agency  will  not  be 
suspended.  The  contractor  will  resti/rc 
service  to  a  suspended  activity  wiit.m  5 
calentiar  days  of  the  agency's  payine.^it  of  th!- 
outstanding  bills  over  90  days. 

c.  When  a  question  arises  coni;eniii.g  tlie 
[uoper  amount  of  charges  for  services 
rendered  (e.g..  improper  billing,  failure  to 
post  payments,  erroneous  charges,  etc.), 
agencies  shall  give  notice  of  the  defect  to  the 
contractor's  billing  office  in  writing  within  7 
days  alter  receipt  of  the  invoice,  pursuant  to 
31  r.S.C.  3903  and  OMB  Circular  A-125 
(Revised),  which  implement  the  Prompt 
Payment  Act  of  1982,  as  amended.  This 
information  should  be  mailed  to;  Federal 
Express  Corporation,  Billing  S«!rvice  Center/ 
Clovernment,  3965  Airways.  Module  (.',. 
Nashville,  TN  38116.  The  fax  number  is  BOO- 
548-3020.  If  you  have  questions,  you  may 
contact  the  Billing  ServiceOnter  at  800- 
0.14-9424. 

d.  Any  dispute  as  to  Uie  proper  amount  of 
charges  for  .services  rendered  shall  be 
referred  to  the  contracting  officer  for 
resolution.  No  suspen.sion  shall  be  [icnnitted 
where  such  a  dispute  exists  if  an  agency  has 
paid  the  undisputed  billing.s.  The  contractmg 
officer  may  be  reached  on  703-30r.-6747 

1 1.  Stiipment  weight  and  chargn  for 
tniiltiple  packages.  Rates  applicable  under 
this  regulation  will  be  assessed  on  the  total 
weight  of  each  shipment  moving  at  one  time 
from  one  consignor  to  one  consignee.  For 
example,  if  four  packages  weigh  1  pound 
ear:h.  the  applicable  charge  for  th(!  shipment 
will  be  computed  at  the  rate  applicable  to 
(jiic  4-pound  package  (except  when  in  a 
r(;dFx  letter). 

12.  Weight  default.  If  the  weight  is  not 
indicated  on  the  airbill,  the  shipment  will 
autom.itically  be  charged  at  the  5  pound  rate 
If  the  package  weighs  more  than  5  pounds, 
the  charge  will  be  ba.sed  up(jn  the  actual 
weight. 

13.  Incrnased  valuation  and  derlarfd 
liability.  Under  GSA's  contract  with  Fitllix. 
the  declared  value  of  a  shipment  is  S2S0  per 
pac  kage  or  S9.07  per  pound  per  package, 
whichevfir  is  greater.  An  agency  may  declare 
a  valut;  in  excess  of  this  amount  for  S.30  for 
each  Si 00  over  the  declared  value  not  to 
exc(?cd  S2r>.000.  However,  the  Government 
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has  a  policy  of  si-lf-insuring  its  risks  of  loss. 
Accordingly,  an  agency  should  not  do«;larp  an 
oxcfiss  value  unlns.s  the  agency  has  statutory 
authority  to  purchase  insurance  or  the  agency 
meets  one  of  the  exceptions  to  the  general 
practice  of  self-insurance  (See  Comptroller 
(.eneral  Decision  B-244473.2,  May  13.  I'Wt) 
Additionally,  it  should  be  noted  that 
shipments  of  Government  owned  vaiuiibi.  s 
iire  governed  by  the  Government  Losses  in 
Shipment  Act,  40  U..S.G.  721-72!). 
14.  Af;pnt\  prrMfiHiinv  fnc  ohtninir.}' 

a.  Pickup  service  as  noted  in  subpar.  Hd 
may  be  ordered  on  an  as-needed  bissis.  In 
most  instances,  the  contractor  urn  provide 

"  pic  klip  ser\!ce  within  1  hour  of  the  ongiiiiil 
prckup  ro(|i:(!st.  However,  .3gen(.ies  should 
provide  llu  r  ontractor  with  as  much  advam  e 
pickup  notice  as  possible  to  ensure  a  limelv 
pickup.  For  repetitive  shipments,  ageni  les 
may  arrange  with  the  tontrar  tor  to  install 
"lock  boxes"  and/or  furnish  n-gu!ar  pickup 
service  at  signified  times  on  specified  days 
to  meet  the  shipper's  requirements.  Ageni  ies 
should  arrange  such  security  dearant  es  and 
passes  as  may  be  necessary  to  enable  the 
contrattor  to  p(!rform  pickup  servif  es  in  a 
timely  fashion  in  a»<ordan(  e  with  ageni  v 
procedures. 

b.  When  and  where  practiiabNv  a;ji;i(  ii-v 
shall  minimize  transportation  am) 
administrative  costs  by  consolidating  into 
one  shipment  pack.iges  moving  at  oiie  timi 
from  one  cosignor  to  iwie  consignt^e 

c.  Agencies  shall  determine  the  weight  of 
eac  h  shipment  and  have  the  weight  indicated 
on  the  appropriate  commercial  form.  The 
total  weight  of  a  shipment  shall  l)e  rounded 
to  the  next  whole  pound.  Shipments 
weighing  less  than  8  ounces  shipped  in 
FedEx  letter  packaging  shall  be  show  n  as  ,i 
FedEx  letter  ancf  shipmentsweighing  over  8 
ounces  but  less  than  1  pound  shall  Ik>  shown 
as  weighing  1  pound. 

d.  When  the  Government  requires 
additional  services  (sui  h  as  .Saturd-iv  pii  k.ip 
service,  .Saturday  delivery  servii  e.  boli(!i.\ 
pickup  service,  holiday  delivery  service, 
dangerous  goods  service,  collec  t  on  delivery 
service,  and  increased  valu.ition  and  de<  l.ireci 
liability),  an  agency  shall  request  these 
services  in  writing  on  the  airbill. 

c.  Where  the  Government  requin-s 
noncontract  services  (such  as  es<  orleii 
courier  servie  es,  heavyweight  servic  e.  or 
international  siirA'ice).  an  agency  is  not 
rijquired  to  purcha.se  these  servi<  es  from 
Fe<)Ex. 

f.  Agencies  shall  provide  the  i  onlr.'i  t.n 
with  a  billing  address  at  the  time  an  a^encv 
account  is  established.  To  ensure  lh.it  billings 
are  directed  to  the  pmper  paying  ofOi c  :nid 
subsequent  payments  are  credited,  agencies 
may  establish  a  centralized  payment  system 
or  clearly  identify  individual  shipping 

a(  tivities/ac(.ounts  to  which  billings  an'  tn  U 
direc.ted. 

g.  Agencies  using  a  delivery  order  shoiJd 
provide  the  following  information; 

(1)  Name  of  contractor — Feder.tl  Kxpnss 
« Uirporation: 

(2)  Account  numb<'r(s)  (p«'r  instnii  •ion'-  ..f 
llie  specified  ordering  at  tivity  within  the 
agency  if  the  contractor  a.ssigns  sue  h 
idcmtificatioii  i)unib«!rs  and  the  a;<<'n(  \ 


requ.ists  them  per  ordering  m  tivity).  S«ime 
agenc  ies  may  require  more  than  one  ac-.i  ount 
numlx'r  jx-r  ordering  ai  tivitv  if  thev  w  ish  to 
differentiate  billing  of  different  t\pc 
shi(5menfs; 

(.'<)  (JSA  contract  numl>!r  <;.S-Ot)F-t:<:«M); 

(4)  Deliverv  ordc!r  numln-r: 

(5)  "Bill  to"  address; 

(l>)Temi  of  the  delivery  order;  .inci 
(7)  Total  dollHr  value  atitiiorized  uijder  'Ai,' 
deliver)  order.  Ageni  ies  ."re  encouraged  to 
nnti{  ij)ate  and  incorporate  on  the  lai  e  of  their 
deliver^'  orders  any  additional  sen.',i  i>s  they 
might  need. 

Note.  This  information  shoiild  be  in.ji.'cd 
lo  Federal  Express  (Jovernmenf  .S.iies.  7Hl.'i 
Ora  Glen  Drive.  Gn*enlM;lt,  MD  20770. 

h.  The  contrat  tor's  Qistomr:  .'■".-rvii  i> 
(Jenter  may  be;  contacted  at  81)(>-J  m-.5:<5.S  to 
establish  accounts  or  resolved  ser\  ii  e  issues. 
The  caller  must  identify  the  Gi)\ernT,ifrt 
agency  that  the  account  is  being  est.iljlished 
for.  as  well  as  state  any  subhejiiiing^  to 
idiMitifv  the  division,  branc  h,  ett 

1.5.  (-ontraitor ijerfonniinif.  The 
perfomiance  of  i  ontractor  responsib.iities  ,is 
s)«>i  iHed  in  par.  8  is  essenll,il  to  meel  the 
ohjei  lives  for  whic;h  the  expp-ss  small 
pac  k.i);e  i  ontract  and  these  regulations  wru- 
di'veloptni.  Agency  activities  using  this 
I  ontrai  I  should  notify  the  ageni  \  i  ontrai  li;ig 
oiHi  ers  representative  IGOK).  in  writr.ig. 
v,  hen  the  contractor  fails  to  meet  its 
c  ontr.il  !uhI  responsibilities   If  the  ;:giri  y 
GOR  is  unable  to  resolve  the  problem  with 
the  I  iintractor.  the  prublem  should  l)«> 
ri,f(!rred  to  the  Contrac;ting  Officer's 
Technical  Kepresentativo  (GOTR).  (J.SA 
Iransportation  Management  Division  (FBXI. 
Washington.  DC  20406. 

1h.  Cnmmfnts.  (ximments  .md 
ri'c  nrnniendations  (.onc:erning  usf  ot  this 
program  or  the  implementing  reguliitions 
may  be  submitted  to  the  (Jeneral  .Servicers 
Arlnii'iist.-ation,  Transpnrt.ition  Managemn.l 
Division  (FBX).  Washington,  D<:204t»v 
Roger  \V.  )ohn.son. 
Aiiimni^triiinr  Iff  C,fnt'r.:i  Sr^nii  cv 
Attai  hmeni  A  to  Temporarv  Kej;ii!,iii,..T  (r-F)4 

Fl-.DFKAL  EXI'RE.SS  CONTRACT  .S(  H\  l(  E 
RATES 


Weight 


Price 


ICoMtiui-nfal  I'.S. 
R.co) 


Alask,!.  H.iwaii   ;,!,.)  I'liertu 


Weigfrt 

Price 

FedEx  Letter  (up  to  8  oz.)  

1  lb 

S3.75 
399 

3  99 

2 

3 

3.99 
4.80 
5.61 
6  4? 

4  

5  „     .  . 

6  

7  

7.23 
804 

8  

9 

8.85 

9.66 

10  47 

10  

11  

12 

1 1^8 

13  

1209 
12  90 

14 

15  

13.71 

16 
17 


14.36 
14  99 


18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38. 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 
57. 
58  . 
59. 

60  . 

61  - 

62  . 
63. 
54  . 

65  . 

66  . 

67  . 

68  . 
69. 

70  .. 

71  .. 

72  .. 

73  .. 

74  .. 

75  .. 

76  .. 

77  .. 

78  .. 

79  .. 

80  .. 

81  .. 
82 

83  .. 

84  .. 

85  .. 

86  .. 

87  .. 

88  . 

89  . . 

90  .. 

91  .. 


15.63 
16.27 
1691 
1755 
18.19 
18.83 
19.47 
20.11 
20.75 
21.39 
22.03 
2267 
23.31 
23.95 

24  59 

25  23 
25.87 
26.51 
27  15 
27.79 
2843 
29.07 
29.71 
30  35 
30.99 
31.63 
32.27 
32.91 
33.55 
34  19 

34  83 

35  47 

36  11 
3675 
37.39 
38.03 
3867 
39  31 
39.95 
40.59 
41.23 
41.87 
42.51 
43.15 
4379 

44  43 

45  07 
4571 
46.35 

46  99 
47.63 
4327 
4891 

49  55 

50  19 
50.83 

51  47 

52  11 

52  75 

53  39 
54.03 

54  67 
5531 
55.95 
56  59 
57.23 
57.87 
5851 
59.15 

59  79 

60  43 

61  07 
61.71 

62  55 
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Weight 

Price 

92 

62  99 

93 

63  63 

94 

64  27 

95 

64  91 

96 

65  55 

97 

66.19 

98 _ 

99 

66.83 
67  47 

100 

68  11 

101  :. 

68  75 

102 

69  39 

103 

70  03 

104 

70  67 

105 

71  31 

106 

71.95 

107 

72  59 

108 

73  23 

109  - 

110 

73.87 
74  51 

1 1 1 ; .;.... 

75  15 

112 

75  79 

113 

76  43 

114 „. 

115 _ 

116 „ 

117 _ 

118 

77.07 
77.71 
78.35 
78.99 
79  63 

119 

80  27 

120 

8091 

121  

81  55 

122 

82  19 

123 

82  83 

124  

83  47 

125  

84  11 

126 

84  75 

127 

85  39 

128 . 

86  03 

129 

86  67 

130 

87  31 

131  

87  95 

132 

88  59 

133 

89  23 

134 

89  87 

135 

90  51 

136 

91  15 

137 

91  79 

138 

92  43 

139 

93  07 

140 

93  71 

141  

94  35 

142 

94  S9 

143 

95  63 

144  

96  27 

145 

96  91 

146 

97  55 

147  

98  19 

148 

98  83 

149  

99  47 

150 

100  11 

Federal  Express  Additional  Con- 
tract Service  Rates— Continued 


Federal  Express  Additional 
Contract  Service  Rates 


Proof  of  delivery  

No  charge. 

Hold  for  agerKy  pick- 

No charge 

up. 

Saturday  pickup 

S3.50  per  shtprnent 

service. 

Saturday  de)<verv 

S3.50  per  shipment 

service. 

Holiday  pickup  serv- 

S3.50 per  shipment 

ice'. 

Holiday  delivery  serv- 

S3.50  per  shipment. 

Dangerous  goods 

$5.00  per  shipment. 

service. 

Collect  on  delivery 

S5.00  per  shipment. 

service. 

Address  correction  ... 

S3.00  per  shipment 

Rebill  

$3.00  per  shioment 

No/invalid  account 

S5.00  per  shipment. 

number  on  airbill. 

Excess  declared 

S0.30  per  $100.00  or 

value 

part  thereof  of  de- 

clared value  over 

the  greater  of 

S250.00  or  S9.07/1b. 
per  package.  Maxi- 
mum declared  value 

per  package 

525,000. 

'  Activities  requesting  holiday  service  must  make 
prior  arrafigements  with  tfie  Federal  Express  Gov- 
ernment Bales  Office,  Greeniaeit,  MD,  by  calling 
301-507-6846,  before  this  service  vnll  be  provided. 

|FR  Doc.  94-199S4  Fiied  8   17-94:  8:4.";  nm] 
BILUNQ  CbOE  6820-24-M 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  670 

Conservation  of  Antarctic  Animals  and 
Plants 

AGENCY!  National  Scionr.e  Foundation. 
ACTION:  Final  nile  with  request  for 
com  metis. 

SUMI\«ARY:  The  National  Science 
Foundation  is  amending  its  regulations 
at  45  CFR  Part  670  to  designate 
additional  Sites  of  Special  Scientific 
Interest,  and  to  clarify  the  meaning  ef 
the  proviso  in  §  670.4(c).  These 
regulations,  issued  purusant  to  Section 
6(b)(.';)  of  the  Antarctic  Conser\'ation  of 
1978  (16  U.S.C.  §  2405(b)(3)),  are  being 
revised  to  reflect  recommendations 
adopted  by  the  Antarctic  Treaty  parties 
at  the  16th  Antarctic  Treaty 
Consultative  Meeting. 
EFFECTIVE  DATE:  August  18,  1994. 
ADDRESSES:  Comments  should  be  sent  to 
John  B.  Talmadge,  Office  of  Polar 
Progrnms,  Room  755,  National  Science 
E'oundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

FOR  FUfTTHER  INFORMATION  CONTACT:  John 
B.  Talmadge  at  tlie  address  above  or  hy 
telephone  at  (7U3)  306-lu;n. 
SUPPLENIENTARY  INFORMATION:  Since 
these  rof^ulntions  were  originally  issued 
in  1979,  several  Antarctic  Treaty 
consultative  Meetings  have  been  htir"  m 
accord  ince  with  Article  IX  of  the 
Antar<  tic  Treaty.  The  regulations  have 
been  amended  from  time  to  time  ba.sed 
on  recommendntions  adopted  through 
the  l.Slh  Antarctic  Treatv  Cionsultative 


Meeting,  and  the  amendments  that  are 
the  subject  of  this  rule  implement 
recommendations  XVI-2  and  XVI-3  of 
the  16th  Antarctic  Treaty  Consultative 
Meeting  (16th  ATCM).  Because  the 
amendments  merely  implement 
recommendations  adopted  at  the  16th 
ATCM,  public  comments  were  not 
obtained  before  making  the  amendment 
effective. 

The  recommendations  which  are  the 
subject  of  this  amendment  are 
suriimarized  as  follows: 

Recommendation  XVI-2  provides  that 
the  following  areas  be  designated  Sites 
of  Special  Scientific  Interest,  and  be 
subject  to  the  management  plans 
annexed  thereto: 

Site  No.  33:  Ardley  Island  (r)2'=13'S 
5a°54'VV)  is  situated  about  500  meters 
east  off  the  coast  of  the  Fildes 
Peninsula,  Maxwell  Bay,  King  George 
Island,  South  Shetland  Islands.  The  Site 
comprises  the  entire  island  and  its 
associated  littoral  zone,  including  the 
isthmus  between  the  island  and  Fildes 
Peninsular  to  the  west.  The  island  is 
about  2.0  kilometers  long  and  1.5 
kilometers  at  its  widest,  and  rises  to 
about  50  meters  in  altitude.  It  compri.ses 
mainly  Tertiary  andesitic-basaltic  lavas 
and  tuffs,  and  there  are  some  raised 
beach  terraces.  It  is  snow-  and  ice-free 
in  summer.  There  is  a  small  (about  100 
meter  long)  freshwater  pond  on  the 
southwest  of  the  island.  There  is  a 
refuge  hut  (FRO)  near  Brailiard  Point. 
and  two  more  refuge  huts  (Argentina, 
Chile)  near  the  middle  of  the  northern 
coast  of  the  island,  the  latter  comprising 
several  huts.  The  Site  is  of  exceptional 
biological  interest,  with  a  diver.se 
avifauna  and  extensive  plant 
communities. 

Site  No.  34:  Lions  Rump  is  situated  on 
the  south  coast  of  King  George  Bay,  King 
George  Island,  South  Shetland  Islands, 
find  is  bounded  by  the  following 
coordinates:  62°o"7'48"S.  58'r)9'17"\V: 
62°07'49"S,  58°07'14"W:  62''08'19"S. 
r.8''07'19"W:  62°08'16"S,  SS'OQ'IS'W. 

The  Site  is  named  after  Lions  Rump, 
a  prominent  rocky  hill  between  the 
southern  extremity  of  King  George  Bay 
and  Lion  Cove.  It  includes  the  littoral 
and  sublittoral  extending  from  the 
eastern  end  of  'Lajkonik  Rock'  to  the 
northernmost  end  of  Twin  Pinnacles 
island,  and  from  that  point  to  the 
easternmost  end  of  the  columnar  plug 
'Lions  Head'  to  the  ea.st  of  White  Eagle 
Glacier.  On  land,  the  Site  includes  the 
coa.stline  of  raised  beaches,  freshwater 
pools  and  the  streams  on  the  south  side 
of  King  George  Bay  and  around  Lion 
Cove,  moraines  and  slopes  leading  up  to 
the  lower  ice  tongue  of  White  Eagle 
Glacier  and  westward  to  a  small 
moraine  protruding  through  the  ice  cap 
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southeast  of  Sukiennice  Hills.  Lions 
Rump  comprises  Tertiary  lavas  and  tnfis 
with  thini)rovvn  coal  intercniations  and 
silicitied  wood  fragments.  Thi-  mnraine 
ut!st  of  Lion  Cove  consists  of  several 
Holpcene  stages  of  j^lacier  advance  and 
rt^trt^at.  A  small  refuge  is  situated  near 
the  shore  close  to  the  main  stream 
within  the  Site,  about  300  meter-s  urs! 
of  Lions  Rump.  The  Site  i.s 
representative  of  the  terrestri.d. 
limnclogica!,  and  littoral  ecosystems  of 
King  Cieorge  Island,  possessing  diverse 
biota  and  rock  formations. 

Site  No.  35.-  West(;rn  Brans^ield  Stn;i! 
is  l(x;ated  off  the  southern  sIiojt  of  the 
Low  Island,  western  South  Shetland 
Islands,  between  latit(ides6:r2n'S  and 
f)3°.T5'S  and  between  longitudes  of 
6r4=iVV  and  62"3()'W  (with  r,:ff'ren<:r  to 
U.S.  Defense  Mapping  Agency 
Hydrographic/Topographic  Center  Chart 
Number  29121).  A  small  portion  of  the 
Low  Island  landmass/snowmass 
projects  into  the  northern  boundary  of 
this  domain;  here  the  northern  limit  of 
the  Site  will  he  a.ssociafed  inlertidal 
zone.  Fast,  west,  and  south  of  the  islaiul 
the  bottom  slopes  gentlv  from  the 
ifitertidal  zone  to  depths  of 
appro.ximately  200  meters  ami  then 
drops  off  rapidly  near  the  boundary 
lirr.its  of  tlie  S'te. 

The  bottom  consists  of  a  sand/'mud/ 
cobbled-rock  matrix  and  supports  a  rich 
benthos  in  several  dislind  cumnv.iniiU", 
!n  addition,  the  Low  island  shelf 
appears  to  be  a  major  spawning  grouiul 
for  several  fish  species.  The  shallow 
shelf  south  of  Low  Island  is  one  of  ony 
two  known  sites  in  the  vicinity  of 
Palmer  Station  that  are  suitable  for 
bottom  trawling  for  fish  and  other 
benthic  organisms.  The  Site  also  otters 
unique  opportunities  to  study  tl.e 
composition,  structure,  and  d\  namics  of 
seve.-;d  marine  communities. 

Site  No.  3P):  The  S'Aii  is  locateW  in  La.st 
Dallman  Bay  off  the  we.stern  .<~hore  of 
Brabant  Island,  Palmer  Art:hipelago. 
between  latitudes  of  f>4'00'S  and 
fi4''20'S  and  from  longitude  G2°50  W 
east  to  the  intertidal  zone  of  thu  island  s 
western  shore  (witli  referenre  to  U.S. 
IXdense  Mapping  Age:ic.y 
f  lydrographic/Topographic  Cientcr  Chart 
Number  29121)  We.st  of'dr.ibnnt  Island, 
the  bottom  forms  a  gt-ntly  sloping  shelf 
from  the  iMte.-lidal  zone  io  depths  of 
approximately  I'W  meters  and  then 
drops  off  rapidly  near  th.e  weslr-rn 
bcHindary  of  the  Site. 

1  he  bottom  consists  of  a  sand  mud.' 
« obbled-rock  matrix,  and  the  benthic 
community  ini;ludes_nu.'neroiis  fish 
species  and  marine  plants.  The  siiallow 
shelf  west  of  FdSt  Dalhiniui  Bay  is  on^- 
of  ony  two  known  sites  in  the  \ii:inity 
of  I'ahner  Siaiion  tiiat  are  suitable  for 


Inittom  trawling  for  fish  and  other 
bentiiJ!.  organisms. 

Detcnninalion.s 

1  have  detiTHiined.  imder  the  criteria 
set  fijrtli  in  Pxecutive  C3rder  12866,  that 
this  rule  is  nut  a  signihcant  regulatory 
action  r(;rju;riug  review  by  the  Office'ot 
l(dor;:ia:ic)n  and  Regul.itory  .^ffai^s  I 
have  also  determined  tiiat  this  rule 
involves  a  foreign  affaiis  function  of  the 
I'nited  States  a!id  is,  therefore,  exempt 
triim  the  notice  requirements  of  section 
r>5  i  of  the  Administrative  Pro<:edure  Act 
and  from  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatorv 
Fiexibiiitv  .A(  t,  5  II.S.C.  (^  Rm-612 
Finally,  i  {,,i\e  reviewed  this  rule  in 
light  of  section  2  of  Exetnitive  Order 
1277h  and  c:ertifvTor  the  National 
Science  Foundation  that  this  rule  meets 
the  applicable  standards  provided  in 
se(.iions  2(a)  and  2(b)  of  that  order. 

Ust  of  Subjects  in  45  CFR  Part  670 

Antan.tica.  Conservation. 

Pursuant  to  the  authority  granted  by 
If.  r.S.C  240.-(b)(,3),  NSF  hereby 
ainends  4=S  CFR  Part  R70  as  set  forth 
beiovv 

PART  670— {AMENDED] 

1.  The  authority  citation  for  Part  r>7() 
is  ojnended  to  rt;ad  as  follows: 

.Aulhorily;  U,  t    S.C.  2A0'<.  as  arr,f!i(!e(i 
§670.4    [Amended] 

2.  Section  fi7n.4(cj  is  revised  to  rtrad 
tHi  follows: 

•         *         •         •         * 

(c)  Entry  into  designated  area.  It  is 
uniawhil  for  rr.v  United  States  citizen  to 
enter  any  speci;,I|y  protected  area  or  to 
enter  si.'es  of  special  scientific  interest, 
except  sites  of  special  scientific  interest 
lor  which  the  management  plans 
desrr.bed  in  §K70.34  state  that  no 
permit  is  required. 


§670.3    [Amenoed] 

3.  Section  070.34  is  .TTne;ided  by 


iiCUiU 


new  para'-'rajihs  (b)(33)  ihrcu^li 


("iH)  ,'s  follows 

*         *         •         *         » 

( ^3)  .Ardciy  island,  .\ia\uell  Kay.  King 
C;eorgt;  Island.  South  Shetland  islaiids: 
Site  number  33  as  described  in 
Recunmieiul.Uion  X\'l-2. 

1341  Lions  Ru  up.  King  Cniorge  isiand, 

Soudi  Siietiand  Isl  inds:  Site  nunsber  34 

as  described  in  Recommendation  .XVI- 
2 

(  {'d  VV.-st  Brnnsfield  Strait,  off  Low 
IsLiud.  South  Shetland  Islands:  Site 
number  3.t  as  described  in 
Recojnmendation  XVI-3 


(3(d  Fa-.t  Dallmann  Bay,  off  Brabant 
Island:  Site  nund)er  3R  as  described  in 
Recommendation  XV'I-3. 

Dilteti.  .\jgusl  12,  1QM4 
Lawrence  Rudolph. 

Aitiiifi  ('f'UTci!  C:r>i,iT<('l.  ,\i:t,o:uil  .S,  ;,,•:,  ,■ 
Vnuridation 

IFK  Doc  y4-2()2-17  r;!c(l  H-]7-'t};  HAT,  am] 
5'LLiNG  CODE  7SW-C1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1355 

RIN  0970-AB05 

Title  IV-B  and  Title  IV-E  of  the  Social 
Security  Act  Data  Collection  to.-  Foster 
Care  and  Adoption 

AGENCY:  Administration  on  Chiid'-ef., 
Youth  and  Families  (.ACVI  j 

•Administration  for  Children  a:Ki 
Families  (ACF).  HHS. 

ACTION:  Tef:hnica!  com>f  tion  to  final 
rule. 


SUMMARY:  The  Administration  on 
Children.  Youth  and  Families  is  making 
technical  co!-ret:tions  to  Appendices  A. 
B.  C  and  I)  to  4.5  CFR  Part  13S,t  oI  a  hnal 
rule  on  data  (oilei  tion  for  foster  care 
and  adoption  under  titles  IV-B  and  U  - 
E  of  the  Social  Security  .'^ct.  These 
c:orrections  will  assist  Stales  in 
complvii-.g  with  the  rt/quirf-nents  ^or 
submitting  date 

DATES:  This  ( oiTt ctioa  is  effe<  ti\e 
.\t.gus;  1«.  ISHJ. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Pan, el  M.  Lewis,  Deputy  .Associate 
Clommissioiier.  Cluidren's  Bureau. 
Adniinistiation  on  Children,  Youih.  ai'.d 
Families.  [ZOl]  20.'^-HfiJH. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  .Administration  on  Children, 

Youth  and  Families  published  a  finn! 
rule  on  Def:e{nber  22.  19<)3  ("8  FR 
r>:'')12).  which  implemented  the 
n'(juirements  of  section  47<<  of  the 
S(H:ial  S'x  urity  .Act.  This  section 
requires  the  Secretary  to  pnblisti 
iet^uiatioTK  that  impiemen!  a  s', -tern  for 
Ine  collet. tion  of  adoption  aiji!  f(<-ter 
<  .i.a-  data  in  the  United  States.  Ail  States 
that  administer  State  plans  under  titles 
IV-B  and  IV-E  and  iV-K  o!  l..e  ,So<  iai 
S.H  nrity  .Act  r.re  subjfvt  to  this  rn'". 
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Discussion  of  Correction  to  Appendix  A 
to  45  CFR  Part  1355 

The  Notice  of  RiiJemaking  (NPRM), 
published  September  27, 1990  (.55  FR 
39540),  for  the  adoption  and  foster  care 
reporting  system  (AFCARS)  in 
Appendix  A,  Definitions  of  Poster  Care 
Data  Elements,  proposed  to  require  that 
element  number  I.,D.,  The  Child's 
Record  Number 

Must  be  unique  to  oach  child  in  the  .Stiifo 
*  "  *,  must  nrnain  with  the  ctiili} 
throughout  everj'  reporting  quarter  (sit )  and 
must  be  used  whenever  the  child  ro-enlors 
the  foster  care  system  *  *  *.  The  ri>p(irting 
number  rannot  be  linked  to  the  chillis  case 
ID.  nunil)rr  except  at  the  .*;tate  or  Um~a\  level. 

The  final  rule,  published  D<;rKmber 
22,  1993  (58  FR  67912),  for  the  same 
data  element,  in  response  to  conmieiils 
from  nine  Slates  eliminated  this 
requirement  and  instead  defined 
element  D,  Record  Number  as 

The  sequeutiiil  number  vvhi(  h  the  .Stiite 
uses  to  transmit  data  to  the  Departnu-nt  of 
Health  and  Human  .Services  (DHH.S).  The 
T'icord  number  rannot  be  linked  to  the  child's 
<  ase  l.D.  numhtJr  except  at  the  .State  ur  Im  al 
level. 

Because  it  is  important  for  DHHS  to 
he  able  to  do  quality  assurance  checks 
on  the  .submitted  data,  and  to  be  able  to 
use  the  universe  of  cases  submitted  in 
AFCARS  to  develop  and  draw  samples 
for  case  rei;ord  reviews  at  the  State 
level,  a  State  must  retain  the  listing 
which  matches  the  sequential  record 
numlwr  used  for  case  data  submittal  to 
the  State  case  l.D.  number  for  at  least 
three  years. 

When  this  requirement  vvos  exjilained 
to  the  Te(,hnical  Assistance  Ad\  isory 
CIroup  (a  group  of  repre.sentatives  troni 
10  States  which  provides  advice  to 
DHHS  and  its  technical  assistani  e 
«:ontra<:tor  in  implementing  the 
AFCARS  requirement),  they  raised 
major  objections  and  requested  instead 
that  States  be  allowed  to  use  the  State's 
case  l.D.  number  or  that  States  be 
allowed  to  maintain  a  unique  identifier 
which  will  remain  the  .same  for  each 
<;ase  through  the  child's  stay  in  foster 
care,  as  was  first  proposed  in  the  NPRM. 

This  technical  correction  will  allow 
States  the  option  of  using  the  sequential 
number  or  to  have  a  unique  number 
which  follows  the  child  as  long  a  he/she 
is  in  foster  care. 

Because  confidentiality  has  been  a 
source  of  concern  both  to  States  and  to 
advo(  ales,  no  consideration  has  been 
given  to  allowing  States  to  use  Stale 
»;ase  l.D.  numlx;rs  in  the  suhtnitlal  o) 
information.  To  assure  that  a  unique 
reporting  number  will  not  present  a 
problem  in  confidentiality  for  those 
Slates  willing  to  adopt  this 


methodology,  DHHS  will  provide  to 
i:arry  every  State  which  requests  it 
.sample  algorithms  which  will  enable 
them  to  encode  existing  client  l.D. 
numbers  into  a  DHHS  iniique  reporting 
number. 

Comection  to  Appendix  B  to  45  CFR 
Part  1355 

In  Appendix  B  to  45  CFR  Fart  1.155, 
on  Adoption  data  elements,  the 
insfrjictions  for  the  element  on  Slate/ 
Federal  Adoption  Support  in  Section 
VIII.,  A.,  is  being  corrected  by  d»)leting 
the  reference  to  two  Federal  programs 
(titles  X!X  and  XX)  that  were 
erroneously  included  in  p.nrri!;rapb  A. 
This  will  eliminate  conlusion 
confKrning  what  actually  njust  be 
reported  as  a  subsidy. 

Correction  to  Appendix  C  lo  45  CFR 
Part  1355 

We  are  correcting  a  typographii;al 
error  and  changing  the  number  ol 
«  harccters  referred  to  in  Appendix  C. 
F.leclronic  Data  Transmission  Format, 
the  third  column  of  page  (i7931.  The 
reason  for  the  change  in  characters  is 
explained  below  under  the  (.orn-ction 
explanation  for  Appendix  D. 

Correction  to  Appendix  D  lo  45  OR 
Part  1355 

In  Appendix  D.  we  are  r.orrecting  the 
inmtber  of  numeric  (^haratlers  for  the 
Appendix  A  data  element.  "Ret'ord 
number",  <:hanging  6  <.haracters  to  12. 
This  will  accommodate  the  addilinnal 
numbers  a  State  may  have  to  use  if  it 
I  liooscs  the  option  of  providing  a 
unique  number  for  each  <  liild.  using  the 
encoding  melhoti.  when  it  submits  the 
required  data. 

Waiter  of  Notice  and  Commeni 
Proci?dures 

The  Administrative  Froceiiuri>  Act  (5 
U.S.C-  5.53(b))  requires  that  a  notii.e  of 
projmsed  rulemaking  be  published 
imlefis  the  Department  finds,  for  good 
cause,  that  such  notice  and  Opportunity 
for  piihlic  comment  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
inten^st.  In  this  instani.e,  the  corrections 
to  Appendices  A,  B,  C  ai>d  D  are 
technical  in  nature.  They  in  no  way 
I  hanj^e  the  policy  set  forth  in  the  final 
rule.' .Accordingly,  the  Department  has 
determined  that  it  would  he 
unnecessary  to  use  notice  and  c;onmient 
procedures  in  i.ssuing  this  correction  lo 
the  Appendices. 

Impact  Analy.ses 

As  the  only  purpose  of  !liis  rule  is  lo 
correct  the  Appendiois  in  order  to  assist 
Stales  in  complying  with  the  final  rule, 
no  ii)ipact  analyses  is  rerpiirod. 


(Catalog  of  Fedc-ral  Domestic  Assistance 
Program  Nu  nibcrs  93.658  Foster  Care 
Maintenance;  93.659,  Adoption  Assistance: 
<i:i.645,  Child  Welfare  .Services — State  CninI-;) 

Dateil:  August  9, 1994. 
Neil  J.  Slillman, 

llepitty  Assistant  Secrcriiry  for  Infnnnntkin 
fifsoiin:tis  Munagf^ment. 

.    For  the  reasons  set  forth  in  the 
preamble,  Appendices  A,  B,  C,  and  D  lo 
45  CFR  Part  1355  in  the  final  rule 
published  on  December  22, 1993  a!  .5H 
FR  B7Q12  are  corrected  as  follows: 
1.  Appendix  A  to  Part  1355.  page 
fi7927.  column  one.  Section  I.,D.  is 
corre«.fed  to  read  as  follows: 


D.  Record  Numlx-r"— The  sequealial 
number  whic.h  the  State  uses  to  transmit  liiii.t 
lo  the  Department  of  Health  anil  H>m)an 
.Servic:es  (DHHS)  or  a  unique  number  whii  h 
follows  the  child  as  long  as  he  or  she  is  in 
fosli!r  can;.  The  record  nuinlxr  cannot  he 
ItnkiMi  to  the  child's  chs<?  l.D.  number  ex  .-pi 
ai  the  State  or  local  level. 


2.  Appendix  B  to  Part  1355,  page 
07931,  column  one,  section  VIIl..  A.,  is 
corrected  to  read  as  follows: 

Vil!.  State  ['rdi'ral  Adoption  Sup|lort 

•  *         *         *         * 

A.  Is  Thi:  Child  Krieiving a  Monthly 
Subsidy?  "        \ 

Enter  ■■yes"  if  this  child  was  adopted  with 
ill)  adoption  iissistaiii  e  .igrecment  under 
which  n'i;u)iir  subsidies  (Federal  or  .Stafi-)  an- 
p.iid, 

•  «  •  «  •       , 

3.  In  Appendix  C  lo  Part  1355,  page 
(>7931.  column  three.  Section  4, 
paragraph  (3)  is  corrected  to  read  as 
follows:  - 

•  «  «*      •  •  « 

(.1)  All  ni  iirds  must  l)»>  a  fixed  length.  The 
ri)s!(!r(^ire  Detailed  Data  Elements  Kiicord  i-- 
145  charai  ters  long  and  the  Adoption 
Detailed  Data  Elements  Kecnrd  is  72 
characters  long.  The  Foster  Cire  SunTmary 
Data  Elements  Kecord  anil  the  Adoption 
Summary  Data  Elements^Kef:ord  are  each  172 
t  hapai:t<!rs  long. 

•  »  *  •  »  ^ 

4.  In  Appendix  Dto  Part  1355, 
Section  A.I..  in  the  tjlble  on  page  67932. 
the  second  line  of  the  last  column  "No. 
of  numeric  characters",  the  number  "6' 
is  (:orrected  to  read  "12";  and  in  the 
same  i;olumn,  last  line,  number  "139''  is 
I  nrre<  ted  to  read  "145". 

liK  Doi .  94-20008  Fileil  8-17-94;  8-45  and 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[GEN  Docket  No.  SO-314;  ET  Docket  No 
93-266;  FCC  S4-20S] 

New  Personal  Comaiunications 
Services;  Pioneer's  Preference  Review 

AGENCY:  Federal  Coiniuiinications 

Ciini.'Viission. 

ACTION:  Fill?.!  rule. 


SUMMARY:  By  this  Memornndum 
Ofiinioii  and  Order  on  Rt^i::.^nd  (MOS,Oj 
th''  Commission  n mends  its  ru!t>s 
rpt;ardiiiJ  pior.eer's  preferppi.es  to 
provide  that  any  person  retieivint^ 
piuiieer'spreferpnces  in  prot.er.di.^os 
wiiHru  tentative  (but  not  tuK-.i)  decisions 
hoci  btf:n  reached  as  of  August  10,  1993, 
uiil  be  required  to  pay  for  their  licenst-s. 
Thf  amount  of  paymtnt  shall  be 
dcteniiiried  in  earh  prut.tnidi.n^  on  a 
case-by-case  basis. 

EFFECTIVE  DATE:  Septt*l!lh(,r  V).  1994. 
FOa  FURTHER  INFORMATION  CONTACT: 
Sally  I.  Novak,  Co.'nmon  C'lrrier  Burt'nu. 
(2i.Z)  418-1310  or  David  H.  Solomon. 
Orii'.  a  of  Gt?!ierai  Counsel,  i'M't]  418- 
1720. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  cf  the  Com.mission's 
Menior.indum  Opinion  and  Order  on 
Keir.and,  adopted  and  released  Au"ust 
9.  1994.  The  full  text  of  the  fx)mn.ission 
decision  is  available  to  inspectioTi  and 
copyinji  durinH  regulnr  husiue.ss  hours 
in  the  FCC  Rfferenre  Center  (Room 
^.i-^).  1919  M  Street  NW,  Washington, 
rx;.  'I  i'e  complete  text  of  this  dec.isiO'i 
also  uiay  be  purchased  from  the 
Comn-.ission's  duplication  t:oi.;.-at;tor. 
Inttjrnational  Transcription  Service, 
inc..  2100  M  Street  NW..  Washington. 
DC2()!)37.(202)  857--.ni>0. 

Summary  of  Memorandum  Opinion 
ar,d  Order  on  Remand 

Ir.tn.dvrtinn  n.'jrf .s(;rnr;,'ri;v' 

1.  fn  this  order,  we  nrneud  our 
pioneer's  preference  rules  to  require  that 
recipients  of  pioneer's  preferences  in 
[irnceedin^s  ivhere  tenlaiive  decisions 
on  preference  requests  had  been  made  at 
the  time  Congress  enacted  auction 
legislation  must  pay  for  their  licenses. 
This  decision  applies  to  three 
pro<:fedings — 2  GHz  personal 
communications  sf^nices  (Broadband 
VCr-].  local  multipoint  distribution 
service  (LMDS)  and  low  earth  orbital 
satellite  services  in  the  1.6/2.4  GHz 
band  (so-called  Big  LEOs).'  Be<.ause  w.: 


have  reached  a  decision  awarding  final 
preferences  in  only  one  of  these 
proceed irgs— broadband  PCS— that  is 
the  only  proceding  for  which  we  will 
deti'rn;im  now  the  appropriate  amount 
ot  pnyn.ent  to  be  madn,  BroadbRnd  PCS 
pioneer's  preferent.e  u  inners  will  have 
a  choice  of  paying  either  (i)  ninetv 
[H  rcer.t  {'Mi'\.]  of  the  v.  inning  lid'for  the 
30  MHz  li(  ense  in  the  same  market;  or 
(ii)  n::;ety  percent  (90%)  of  the  adjusted 
value  of  the  license  calculated  ba^ed 
upon  the  averac"  ppr  population  price 
f((r  tl'.e  U)  MHz  licenses  in  the  top  1") 
niarVets  as  established  at  auction. 

Barl^rcnind 

2.  Tlie  pioneer's  prefen^nce  rules 
P'o\  ide  a  nieans  by  which  an  app'iuuit 
that  dL-monstrates  tha>  it  has  developed 
a  new  (.omnrunications  service  or 
technology  may  obtain  a  license  to 
provide  the  p*-w  service  or  technoiog> 
v.ithout  hei.'g  subject  to  mutually 

e\f  iusive  npplit.ations.^  Under  the 
piciieer's  preference  rules,  an  applicant 
may  be  granted  a  preference  for  a 
license  i}  it  demonstrates  that  it  iias 
developed  the  capaijiiities  or 
po'-sibilities  of  a  new  technology  or 
SLTvii  e.  or  haf  brought  the  tec.hnology  or 
ser\  ice  to  a  more  advene  ed  or  effective 
.stcue.  Tiie  appiu:arit  for  a  preference 
miisi  also  demonstrate  that  the  new 
service  or  technolog\  is  techuicallv 
fe.isibie  by  submitting  eitiier  the  results 
of  an  e\})enment  or  a  technical 
showing.  The  preie.a-:!ce  will  be  grr,:;;ed 
only  if  th.e  filial  service  rules  adopted  by 
the  Commission  a.-e  a  reasonable 
outg.cwih  cf  -he  appiitant's  proposal 
;u;d  the  new  tet.h.noiogy  can  be  used  to 
pruviile  tfie  ser\-ice.  An  applicant  who 
meets  th.ese  staridr.rds  and  is  granted  a 
pior.eer's  pref'-reiue  is  not  subjec  t  to 
(ompeting  applications,  and  if 
otherwise  qualified  will  rece;%e  a 
license. 

3.  In  OctoLer  1992,  the  Commission 
t>Mi;ati%e!y  granted  pioneer's  preferences 
to  .\;nerican  Personal  Co:Timunic  ations 
(APC)  for  its  development  and 
demonstration  of  technologies  that 
facilitate  sjieciruin  sharing  by  PCS  aiul 
microwave  users  at  2  GHz.  to  Co\ 
Ent'.r|)rises,  Inc.  {Co\j  for  its 
development  and  den;onstratiuii  of  PCS/ 
caliie  plant  interface  technology  and 
equipment  that  result  in  a  spectriini- 
efficient  application  of  PCS  services. 


'  Ui'i;>  wp  name  the  ;hrw  t:,irn>rl  rmiiiien's  n< 


lihrt!.,!  I'CS  i 


"f  '.i.t's  i(rr  iviM"  fif  rc'iT^m  i-. 


cjrij'iid.'i/'!  ihat  hv  lioing  sn  in  ;!0  way  dv  v.c  -".WrM 
in  ir.ili(..i!e  [vrciiidKnen'  of  trit-  peti'ions  'or 
reconsi(i«roi!i.n  of  ac  lircia'.ib.ir.tj  n'S  j)i',n«  r  » 
prefcrciKe  det  i.si(/n.  The  pdymen;  rule  we  ddopi 
hire  nili  ,i()pU  tn  the  inree  procf•ea!^•,f;^  in  whit  !-. 
.1  It.'nijrivp  (hill  not-fiTiai)  iJ(U.is.or:  n-gardina 
pr.'fiTcnrcs  !iad  brr:-  maite  as  of  .\iigusl  10.  1  <»'».) 
in  'He  itjrtv  p-o<:(»Pt'.ing.s. 

-'TJ;i'  pi.  ."Pit's  jirpferentc  rules  arc  f.o.l.r.iti  j;  4- 
f  1 K  !  402. 1  im.  •=.  :nr  ;i'Nii 


ami  toOmnipoint  Communic  atioiis.  Inc. 
(Omnipoi:it)  for  its  devi'loprner.t  of  2 
GHz  equipment  that  utilizes  advanctil 
techniques  that  uill  fat.iliUite  the 
continued  development  and 
implemenintion  of  PCS  'xTviies  ;,nd 
te<.!ino!ogi('.^."'  In  December  1993,  the 
Commissifin  gr.uited  final  pioneer's 
prefereiu  es  to  APC,  Cox.  and 
Omnipoint.' The  Commi.^sion 
dettrniined  that,  if o'herwisi  (ju:. lined, 
APC  would  be  lif.en-^ed  to  use  Channel' 
Block  A  in  the  Major  7  rading  .■Xrta 
(MIA)  thct  includes  Washington.  DC 
and  B<.lt.more,  M.trvlarid  (Uashington- 
Baiiimnre  MTAV  Co.\  uould  be  licensed 
to  use  Chan.".el  blot  k  .A  in  the  M TA  that 
includes  San  Diego.  Cahfonjsa  (I.os 
Anf;eies-San  Diego  MT.-\I.  and 
Om:iipoint  would  be  licensed  to  use 
Channel  Block  A  in  the  MT.^  th:.t 
im  iudes  northern  New  Jersey  'V^'w 
Vo.'^k  MT.\  (including  norther .    .ew 
Jersevt).  In  granting  these  pioiu   is 
prefen'.'-.ces,  the  Commission  diected 
tlie  lii  er.sing  bureau  to  condition  any  2 
GHz  PCS  li(.ense  obtained  through  the 
pioneer's  pafe.-en(  e  pro(  ess  upon  the 
licen.see's  building  a  system  that 
sut.stantiaily  uses  the  design  aijd 
te':hnolog,ies  upon  v.hi(  h  the  preference 
award  vv.is  based;  and  upon  the 
i;f:ensee's  holding  the  license  for  a 
minimum  of  ttiree  years  or  ui:til  the 
construction  requi'-ements  applicable  to 
th.e  live-year  buiid-out  jo.'-ind  have  been 
sati.sfied.  whichever  occu.'-s  firs!.'-  In 
December  1992.  the  Commission  also 
awarded  a  tentntiv-  nrefereni  e  to  Suiti; 
12  Group  ill  tht-  l,.MDS  ser\  ;•,.?!.'■  In 
August  1992.  the  Commission 


.•\Ti.T.ti.r.c.nl  (if  lh<'t.on!niiN!.if).i's  K^lisfo 
t>:aljl;sh  Nfw  I'er.von;,!  C.t/tndinnir.iiiion.'.  Services. 
C!.N  Dockp'  No.  ••0-31-».Tppta(ivf  !V'  isi.'n  ami 
M'>m(>r.,r.;'ini  Opinton  and  (H'.t,  r  HT  T'.cd  7794. 

-7'C--.so-i  (iMSj).  ■-.7 ;k ';7.-;58 lUw .  a.  nyj). 

'  .\mi>n(!-..nt  of  -.U  (;jr.:mi.s.s:(ir.'»  Kuli-,  to 
F-;talilisri  \.'u  IVrwJiial  Convmi:ikaiiun>  '■ervicp^. 
(,F\  iV.f  Kcl  .\!..  Wi-114.  Third  Ri-por!  j-iil  Ord.-r. 
9  hCC  Kcd  1  U7.  pAfL->.  t(i-  tr>  f.APC!.  ;MrH-.   37-SO 
iOiK],  a.-.t!  [M-t.v.  SI-74  l(i.ni:i!j>{..,n!l  [la'M  ■  59  l-R 
'J  --.y  ('  CO  28.  Iil94!  f  Bt.niim.iil  ft<  ,'orf .  nrf 
Cni:':'  ',.  r".  on  ;i(  nduis,.  pptitiot::-  U,r  nvu  w  jihd. 
/•i!  >'jL  Hr'/v    Fcy;  DC  Circia;  Nos  "M-IMKef  o/. 
Tfir.antlrd  un  Ih- Ciiniiiuiiijn's'i.ttr'  uiuimn.  ^\^^y 
2(..  1^4 

*.'ii'  rti  (>a.'d  9  'Vhis  iscniii.stfr;:  «i!;i  ihf 
I  oric;uo"i  :h.il  :.'<pC(>rr.!tiis4ifin  (lint-teil  !i:e 
liLfnsliij!  b.ir(.>.sij  if.  r'.o<~c  i.po.-,  .(-e  license  ;?-an!Qd 
lij  ihr  lidrrovk-tMnij  PCS  I'Miu  M.'-.zl  pirr.uei's 
prpfcrciii  (>r<>(,.p;f;i;.  .s'.-.-.  \ir.cnii.TieiT  nflhi> 
Comrais.sion's  Rules  lo  tsiflhliNti  \pw  .\;,rTi  wba^d 
P'T.st.nv?!  (ion.n-.i  .lii.iiuins  .ScrMfpii.  (,tN  i>i<:kct 
N:.'  MO^JN  „r.t\  Wi  Wk'k:';  \r,.  'C-:()(». 
MHTi'.'i»:idur;i  Opi-i.orv  dndOriipr.  9  HX  K.  d  VMn 
1:iU<.  (-i,ny.  4~-iHli'<'<4)-  r.<  KK  'U'.H.W  tl'in.  24 
Ui'h;  l.\  .TDii  !:iir,rl  Hi   ".t-h.'toii'j.'!).  nxcn 
pnuHnj:  [unrelated  'o  piiir.i-e:  s  prele.Tnul 

'•Lsfabl..<.iiim!n!  of  Lei:*!  .Mi..!,(>,.ini  I)isiri»Hilioa 
Sf  rvic  e.  (.C  I)i>ck'^;  No.  'JJ-.297.  ,\.,t  i..'  o!  f'n  posed 
Kiiifixikinj:,  Order.  Triiutivc  I>C(  jj-ion  d.mi  Order 
u.-.  K<'(  nr-sidpr.ition.  BfCxmrd  S";?  (IW."  iH  J-R 
fi.40i>  !).n.  2H.  I'.wil. 
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tentatively  denied  all  requests  for 
preferences  in  the  Big  LEO  service.^ 

4.  After  these  tentative  decisions, 
Congress  gave  the  Commission  authority 
to  award  licenses  by  auction. ^  The 
Commission  then  issued  a  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
93-266  to  evaluate  whether  it  should 
change  the  pioneer's  preference  rules  in 
light  of  this  landmark  change  in  its 
statutory  authority.  The  Commission 
was  concerned  that  the  competitive 
bidding  authority  may  have  undermined 
the  basis  for  the  pioneer's  preference 
rules: 

Establishment  of  competitive  bidiling 
authority  creates  a  new  dynamic  for  the 
.nssignment  of  licenses.  Specifically,  a  bi<l(liT, 
who  may  also  happen  to  be  an  innoviitor, 
through  its  bidding  efforts  would  primarily 
control  whether  it  obtains  the  desired 
license.  It  may  obtain  the  license  direi.tly  by 
outbidding  other  mutually  exclusive 
applir.;.-   ts,  whether  by  using  its  own 
finanrird  resources  or  by  soliciting  th'?  aid  of 
fmancial  institutions  and  venture  capiialists. 
One  may  conclude,  therefore,  that  under  this 
new  scheme  the  value  of  innovation  may  be 
considered  in  the  marketplace  and  me;iS'.inni 
by  the  ability  to  rai,se  the  funds  necessary  to 
obtain  the  desired  license(s).  Thus,  we  are 
{ oncerned  that  competitive  bidding  anthnrity 
may  have  undermined  the  liasis  for  our 
pioneer's  preference  rules.** 

The  Commission  asked  for  comment 
on  how  any  changes  in  the  pioneer's 
preference  rules  as  a  result  of  auction 
authority  should  apply  to  the  three 
proceedings  in  which  tentative 
preference  decisions  had  been  issued. 

5.  Several  commenters  argued  that,  at 
the  very  least,  preference  recipients  in 
these  proceedings  should  be  required  to 
pay  for  their  licenses.  Specifically,  for 
example.  Pacific  Bell  and  Nevada  Bell 
argued  that  an  "outright  grant  of  a 
license  would  confer  a  significant  co.st 
advantage  in  a  highly  competitive 
market  over  firms  which  will  be 
required  to  expend  financial  resources 
to  successfully  bid  in  auctions  to 
acquire  spectrum."  Nextel  argued  that, 
to  prevent  anticompetitive  inequities  in 
the  cost  of  obtaining  Commissicn 
licenses,  the  preference  winners  should 
have  to  pay  for  their  licenses.  PagcMart, 


'  Amendment  of  5  2.106of  ttie  ComTni.s.sioii's 
rules  10  Allocate  the  1610-1626.5  MHza.nd  2483.5 - 
2500  MHz  Bands  for  Use  t)y  the  MobileSalellile 
Service,  Including  Non-Geoslalionar>  .Satdliles.  ET 
Docket  No.  92-28,  Notice  of  Proposed  Rule  Making 
and  Tentative  Decision,  7  KCC  Rtil  B-iH  (l!WZ);  57 
KR  (Sep.  21,19921. 

•See  Omnibus  Budget  Roconi;iJi.ition  Act  of  1993, 
Pub.  L.  103-66,  Title  IV,  section  e)002,  107  St^il.  3H7 
(enacted  Aug.  10.  1903). 

'♦Review  of  the  Pioneer's  Prcfnrentc  Rules.  ET 
Docket  No.  93-266.  Notice  of  Proposed  Rulem^.kins. 
8  FCC  Red  7692.  7693.  para.  7  (1993);  58  KK  57.57a 
(Oct.  26,  1993)  (  •P/onenrs  PrrfpniKe  Hcvirn 
KPHSVl 


Inc.  argued  that  the  pioneer's 
preferences  were  designed  to  provide 
"regulatory  certainty  for  an  innovator; 
tliey  were  not  intended  to  result  in  a 
financial  windfall."  PageMart  further 
argued  that  non-pioneer  licensees 
would  be  handicapped  (without  any 
public  benefit)  if  they  had  to  take  on  a 
.substantial  financial  burden  that  was 
not  impo.sed  on  preference  grantees. 
Southivestem  Bell  argued  th.it 
"nlloviing  the  pioneers  to  be  licensed 
without  making  a  similar  investment  (as 
those  uho  bid]  not  only  would  subvert 
the  intentions  of  Congress  in  setting  up 
the  auction  process,  it  would  also 
grossly  distort  the  competitive  dynamics 
of  the  new  market  the  (^,'ommission  is 
creaiiiig."  NYNEX  argued  that  requiring 
.tII  licenses  (including  pioneer's 
liceiifies)  to  be  competitively  awaidod 
would  promote  economic  efficiency  by 
allowing  the  competitive  rraiket  to 
determine  the  value  of  the  pioneer's 
innovation.  Other  commenters 
including  APC,  Cox,  and  Omnipoint 
argned  that  any  such  charge  would  be 
inequitable.  In  the  Pioneer's  Preference 
Review  Report  and  Order,  while  not 
reaching  the  overall  question  of  what 
(  hanges,  if  any,  should  be  mada  in  its 
p.-eference  rules,  the  Commission 
decided  that  it  would  be  "inequifuhle" 
to  applv  any  such  rule  i:hGntjes  to  the 
three  proceedings  at  issue  here.'"  Its 
explanation,  in  full,  for  this  decision 
was  ,TS  follows: 

Wi;  ai)n(  lude  that  it  would  be  inequilahle 
to  apply  any  changes  in  our  rules  to  pen<ling 
)•.•■(>«  (t^rling.s  in  which  Tentative  Derisions 
liave  tieen  issued.  Notwithstanding  that  other 
lii:ensfli;s  in  the  three  proceedings  ai  issue 
may  have  to  pay  for  their  licenses,  preference 
ii;iplicants  in  these  proceedings  have 
submitted  their  requests  and  publicly 
disclosi!d  substantial  detail  of  their  syslom 
<!rsign$  in  rnlian.  o  on  the  continued 
.■.|>plic-3l)ility  of  the  pioneer's  preference 
r.iles.  We  have  evaluated  their  requests  based 
o!i  existing  rules  and  issued  Tenf.itive 
Dcu.isions,  and  parties  have  expended  not 
i;icons|derable  resources  to  further  argue  the 
nuirits  «)r  demerits  of  the  requests  and  our 
ti-ntative  conclusions  addressing  the 
requests.  Had  the  niles  been  different,  these 
applicants  might  have  structured  their 
requests  differently;  or  conducted  research, 
development,  end  experimentation 
(iifferoBtly;  or  elected  not  to  di.sclose  detailed 
information  about  their  systems.  We 
conclude  that  notwithstanding  our  legal 
authority  to  treat  2  C'.Hz  broadband  PCS 
P'Miding  applicants  differently  than  the  900 
MHz  narrowband  PCS  pioneer  (Mtel)  and 
also  tOHpply  changed  rules  prospectively  to 
pending  applicants  m  the  28  GHz  LMDS  and 
1  f>/2.4  GHz  M,S,S  proceedings,  to  do  so 


would  he  inequitable  in  these  three 
proceedings." 

As  a  result  of  that  decision.  APC,  Cox. 
find  Omnipoint  (as  well  as  any 
preference  winners  in  the  LMDS  and 
Big  LEOs/MSS  proceedings)  would  not 
be  required  to  pay  for  their  licenses, 

6.  Subsequent  to  the  decisions 
awarding  final  pioneer's  preferences  to 
APC,  Cox,  and  Omnipoint  and  requiring 
no  payment  for  the  pioneer's  licenses,  a 
number  of  applicants  whose  broadband 
PCS  pioneer's  preference  requests  had 
been  denied  petitioned  for  judicial 
review  raising  a  number  of  challenges  to 
the  awards.  A  primary  argument  of  the 
petitioners  to  the  court  was  that  the 
Commission  had  not  adequately 
explained  its  decision  to  retain  the 
pioneer's  preference  program  and  to 
Award  the  broadband  PCS  preference 
I'censes  for  free.  The  petitioners  asked 
the  court  to  vacate  the  Broadband 
Report  and  Order  and  the  Pioneer's 
Preference  Review  Report  and  Order. 
On  July  8,  1994,  the  Commission's 
(Teneral  Counsel,  on  instruction  by  the 
r.ommi.<;sion,  filed  a  motion  in  the 
District  of  Columbia  Circuit  asking  the 

( ourt  to  remand  the  broadband  PCS 
c.ises  to  the  Commission  for  fnrtber 
consideration. 12  The  Commission  stated 
that  it  intended  "to  reconsider  the 
substance  of  the  decision  not  to  charge 
these  pioneer's  preference  winners  for 
licenses  in  circumstances  where  other 
licensees  in  the  same  service  would  pay 
substantial  amounts  in  order  to  prevail 
in  competitive  bidding  procedures," 
c'lnd  that  it  would  is.sue  a  decision 
v\  ithin  two  weeks  of  any  remand,'^ 

7.  By  order  dated  July  26, 1994,  the 
court  granted  the  Commission's  motion 
and  remanded  the  cases  for  further 
consideration.  Due  to  our  commitment 
to  the  court  to  act  expeditiously  on  such 
further  consideration,  we  are  not 
addressing  here  petitions  for 
reconsideration  of  the  Broadband  Report 
niid  Order  or  the  Pioneer's  Preference 
Review  Report  and  Order.''* 


'"Ki'vidw  of  the  Pioneer's  Prefcrenrn  Rrirs,  ET 
!)•«  M't  No.  93-2r)6.  Kirs!  Report  Hn()  Orrfo:  9  FCC 
K.  d  00%  010-11  (1994);  59  FR  8,413  IFoii.  22.  1994) 
(   I'ioiu  f  r  V  frrfcn-ncc  Heview  nt'iHirt  uriii  <  >nycr"). 


> '  Pioni'er's  Prrfcrvncc  Hrvicw  Report  and  Orrirr. 
9  Fa;  Red  605.  6)0-11  at  para.  9  (footnotes 

oriillfrd). 

'■Tommi.^sion  Inslrurts  General  Counsel  to  Sepk 
Komand  of  Broadband  Personal  Communications 
S.-rvite  Pioneer's  Preference  Cases,  FCC  94-182, 
Public  Noti(  p  (relea.sed  Jul.  8,  1994)  {"July  8  PitbHc 
A  uticc"). 

"Id 

'*  Wo  di!ny  the  EmerKPncy  Request  for  Oral 
Argument  filed  by  APC.  We  note  that  oral  argiimrnt 
would  not  be  useful  in  thi.s  instance  since  the 
piirtics  have  had  ample  opportunity  to  Ijrief  the 
issues  considered  here,  and  APC  itself  filed 
supplemental  comments  on  remand  after  filing  it.-- 
rmrrgency  request.  We  would  not  bo  able-to 
St  heduie  or  and  hold  oral  argument  in  any  event 
^v;,'hin  Ihfl  deadline  to.-a<ti^)n  '5pe<;if)pd  in  our 
r>'ii>(»sl  for  romand. 
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Discussion 

Papiif-nt  nt:qtiirenirr.t 

8.  Arguments  that  AFC.  Cox.  ami 
Omiiipoint  (as  well  as  ariv  preference 
recipients  in  LMDS  and  Bi"  LEOs) 
should  pay  for  their  licenses  were 
considered  in  the  Pioneer's  Preference 
Review  Report  and  Order. '"^  In  that 
order  we  decided,  as  a  matter  ot  equity, 
not  to  charge  APC,  Cox;  and  Omnipoint 
for  the  licen.ses  that  they  mav  receive 
pursuant  to  their  pioneer's  preference 
awards.  The  Commission  noted  that 
.A.PC,  Cox,  and  Omnipoint  had  pubii(  Iv 
disclosed  substantial  details  of  their 
system  designs  in  reliance  on  the 
corrtinued  applicability  of  the  rules  and 
had  expended  resources  to  argue  the 

"merits  or  demerits  of  the  requests  and 
our  tentative  conclusions  addressing  the 
requests."""'  In  this  order,  we  revisit  the 
question  of  payment  for  the  licenses. 

9.  At  the  outset,  we  note  that,  since 
the  adoption  of  the  Pioneer's  Preforonce 
Review  Report  and  Order  and  the 
Broadband  Report  and  Order  in 
December  199.1.  we  have  adopted  four 
reports  and  orders  in  the  Competitive 
Bidding  proceeding  setting  forth  general 
auction  rules  and  specific  auction  rules 
for  narrowband  PCS,  interactive  video 
and  data  ser\ices  (IVDS),  and  broadband 
PCS.  This  has  led  to  a  greater 
understanding  on  our  part  of  how  ilio 
competitive  bidding  process  will  work 
in  the  context  of  the  award  of  spectrum 
for  various  services  and,  in  particular, 
broadband  PCS.  It  has  also  resulted  in 
i:oncern  over  the  award  of  free  licenses 
to  some  parties  when  other  licensees 
competing  in  the  same  markets  must  bid 
and  pay  sub.stantial  amo.mts  of  money 
for  their  licenses.  In  particular,  we  are 
concerned  tiiat  the  award  of  free 
licen.ses  to  APC.  Cox,  and  Omnipoint 
would  result  in  unjust  enrichment  of  the 
parties  and  give  them  a  financial 
advantage  over  licensees  who  may  pay 
significant  sums  for  their  licenses.  We 
also  are  concerned  about  tlie  effect  that 
granting  free  licenses  to  these  applictints 
might  have  on  the  auction  proce.ss. 

10.  In  adopting  the  pione'  r's 
preference  procedures,  the  Commission 
sought  to  foster  the  development  of  new 
services  and  to  improve  existing 
.services  by  reducing  the  delays  and 
risks  for  innovators  associated  with  the 
Commission's  allocation  and  licensinc 


processes  ns  they  existed  then.  In 
particular,  the  Commission  was 
concerned  that  an  ir.riovator  facing  a 
lottery  had  no  assur.mce  of  receiving  a 
iicen.se  and  therefore  no  confidence  in 
its  ability  to  obtain  a  license  as  a  reward 
for  it,<:  ef'torts.  We  dec  ided  to  offer  a 
significant  reward  to  encourage 
innovators  to  present  proposals  for  new 
technologies  and  services  to  the 
C(;mniis:,ion  in  a  timely  ni^mner.  In 
crafting  this  "reword,"  our  intention 
was  to  a.ssure  innovators  that  they 
would  be  able  to  obtain  licenses  so  as 
to  impleme.'it  their  innovations.  We  did 
not  contemplate  regarding  an  ii^novator 
by  giving  it  a  iicen.se  for  free  while  its 
competitors  hr.d  to  pay,  becuu.se  at  that 
time  no  one  paid  for  initial  licen.ses. 
Rather,  we  dw:ided  to  permit  an 
otherwise  (i^^alified  pioneer's  prete.-ence 
recipient  to  apply  for  a  license  without 
facing  competing  applications; 

Our  obifHtive  in  cstahlishinga  pioneer's 
prc'fiTfT.re  is  to  r<;kite  tiic  ri^k  mui 
un(  (TtHinty  inn.o-vatiiig  parties  fH<  r  in  (k:t 
fxi-Jting  rjJv  rr..  king  niici  lie:cns:n;; 
proct'dures.  friH  thyreftirc  to  orr.ouraut'  thi- 
<tt'\i'kipm<:it  cf  now  services  atui  new 
tochnologie*;.  1  lie  essence  of  this  ri^k  and 
uncertainty  is  thai  they  may  not  h-  aAanieci 
a  license  ai,,i.  the.efore.  niay  not  Ijc  able  to 
take  ttieir  developmental  work  into  full 
business  operiition.  The  ntest  ;\(jrkal)ie 
action  we  can  take  to  reduce  this  risk  is 
effec lively  to  guarantee  an  uttierw  ise 
qualified  innovating  party  that  it  will  he  abl- 
to  operate  in  the  new  ser\!t :e  bv  preclui'.in;; 
competing  applications.'" 

11.  The  Commission  concludedlliat  it 
has  the  authority  to  grant  a  dispositive 
preference  as  a  reward  for'innovation.'" 
The  text  of  the  Commission's  det.isions 
n.nke  clear  that  the  ovtrridin;;;  objective 
of  tlie  pioneer's  preference  rules  was  to 
ensure  the  award  of  a  license  to  an 
otherwise-qirdified  pioneer's  preference 
recipient.  No-ahere  did  the  Commission 
suggest  that  it  wished  to  give  the 
preference  recipient  a  financial  or 
competitive-  advantage  over  ott;er 
licensees.  Indeed,  in  rejecting  proposals 
to  give  preference  recipients  a  formal 
headstart  over  other  i :•.;<:;■: sees,  the 
Commission  explicitly  rejected  that 
goal.'^  We  hnve  reco;4ni7;"d  from  the 


' '  While  oiir  disriissioii  here  focuses  c:; 
tjro.idband  PCS  bof-.iu.se  iha!  is  the  prer«;ill-ij',  fin 
ivhieh  the  parties  focused  ar.d  the  o::iy  one  o'  'ho 
three  ,U  issue  that  has  progros.sed  to  Hndl  award  of 
riionpcr'.s  preferences,  our  discussion  .ipi)iic.s  lo  the 
I.MIIS  and  BiR  LEO  p.-oceedinss  as  w.l!  unless 
oiherwi.sc  indicated. 

"■  Pinnecr's  Pn-f,jreme  IU-.uh  He;i.  .rj  an  J  Order. 
'•KCC  Hiddtfiin,  nani.<j 


■'ti  l"t:C  Rid  .11  J-,-i:.  oar.,.  :)2  lemphftsis 
S!;pplifMil. 

'"f.  FO:  Red  ^!  ,1-;!12.  [wra.  j:i.  --.r,  PK  2-;.<n  1  (M„v 
2B.  lO'Jt )-  Upon  rccori.-.:der3!ii.M.  the  Commission 
dffinned  that  il.p  (.reference  will  be  disposilive.  7 
FCC  Kc(<  1.S08.  l«il9ol  par,^  ft,  57  FK  7  etc  (M.ir 
5.  1912).  On  fur;her  reconsidention.  the 
Conmii.ssion  tUscussed  ai  le.-qtl!  its  legal  authorilv 
to  ,'ward  a  di.-[)OMt've  pre.ference  Si-e  8  FCC  R<  d 
lf,59  i;'»9:t);  :>K  FR  U.328  ;M;,r.  5.  1092). 

^'•I'loniiTi  r.')-ffwn,c  /i.  ;...rf  and OnU-r.  fi  ICC 
Kcd  .It  d-192.  p.u.i.  -.SA: 

We  fi.r;hor  h.vp  decided  not  !;>  p.-o\  ide  a 
heacl.t„r'  for  the  pioneering  enlitv  beyond  [hv  dr 
fm.tii  hoadstarl  lii.il  n-.ay  occur  due  in  (he  lime  it 


outset  that  pioneer's  preference 
recipients  may  receive  a  dr  factn 
headslart  because  of  the  nalnte  of  our 
licensing  prc.-cess,  but  we  spcritically 
declined  to  provide  a  headstart  bcyoiici 
any  such  dc  factn  headslart.  In  light  of 
this  background,  theargumt  nts  c^fthe 
petitioners  to  the  i  ourt.  and  our  further 
understanding  of  the  auction  process, 
we  now  conclude  that  our  pioneer's 
prefea-nce  rules  should  be  amended  to 
require  preference  recipients  in  those 
proceedings  where  tentative  decision 
had  been  reached  at  the  time  of  the 
auction  statute's  enactment  to  pav  for 
licen.ses. 

12.  We  do  not  decide  in  this  order 
whether  the  pioneer's  preference  polic\ 
remains  uset'ul,  and  choose  not  to  do  so 
in  this  order,  which  invokes  pioneer's 
preference  awards  in  prot:eedings  uhere 
tentative  decisions  were  made  prior  to 
the  legislation  granting  authority  to 
condu<:t  auctions  We  do  reconsider 
how  the  pioneer's  preference  policy 
should  be  implemented  in  the  auction 
env  ironment  with  respect  to 
proceedings  where  tentative  preference 
decisions  were  made  before  sectioi! 
3t)9!j)  was  enatted.  This  decision  thus 
addres.ses  oidy  the  transitional  question 
of  appropriate  (  hanees  in  our  pioneers 
preference  rules  for  these  three 
proceedings  where  tentative  decisions 
already  had  been  adopted  whfjn 
auctions  were  authorized. 

13.  At  the  time  the  pioneer  s 
preference  rules  were  adopted,  all 
licenses  were  awarded  at  the  same 
price — for  free.  We  see  no  sound  public 
interest  reason  to  award  some  licenses 
for  free  when  other  licensees  who  will 
(ompete  in  the  same  markets  will  have 
to  pay  for  them.  I'ioneers  were  nt.Aer 
promised  a  free  license,  or  even  a 
discount  or  a  bonus,  but  instead  wer«! 
assured  that  they  would  fie  able  to 
obtain  a  license  if  they  developed 
valuable  technological  innovations. 
Moreover,  we  fail  to  advance  Congress's 
objective,  set  out  in  section  .309(j)(.3){C) 
of  the  Act.  of  "avoidance  of  unjust 
enrichment"  if  we  award  pioneer's 
preference  licenses  to  these  applicants 


ni.-v  i,:ke  other  entities  fn  apply  f.r  and  recrive  a 
lii  ense.  The  commenling  |'.arties  hnve  convinced  i:> 
that  no  addilipn;i!  headstarl  is  necessary,  .'vs 
Southwir.stern  Bell  fioiras  out.  the  main  effect  of  a 
he.idstart  would  ix-  Ij  give  the  pioneer  a  ieniporarv 
s<'r\>cp  nuinopoly  As  Soutnweslern  Bell.  Ciller  and 
L-ie^pcrt.  and  o'hiTs  note,  the  key  pebiic  interest 
tH^iefit  of  a  pref-rence  is  iheas-scrancr  to  the 
pioneering  fntliy  that,  if  oth«Twi.se  qualified,  it  vvdl 
receive  a  license.  For  the  Cc.^l.•:li^s;on  to  g.i  beyonil 
this  and  Riiaraul.'e  the  piene«!r  a  terapor,u-y  »c.-vice 
nionofioly  would  not  apfKiar  lo  lie  jusli.npd  :•!  this 
time. 

lioolr.nte  omitted, | 
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for  free.2°  We  recognize  that  Congress 
has  instructed  us  not  to  seek  to 
maximize  auction  revenues  af  the  cost 
of  other  important  objectives. 
Nonetheless,  we  do  not  interprnf  that 
admonition  to  require  us  to  award 
pioneer's  preference  licenst»s  for  free  if 
that  would  serve  no  valid  public  interest 
purpose  and  in  fact  would  disserve 
other  important  objectives.  Accordingly, 
we  conclude  that  the  proper  application 
of  the  pioneer's  preference  policy  in  the 
auction  environment  where  tentative 
decisions  were  made  prior  to  the 
auction  statute  is  to  guarantee  that  the 
pioneers  receive  licenses,  but  on 
roughly  the  same  terms  as  other 
licensees.  That  is  no  less  than  the 
pioneers  were  promised  when  the 
pioneer's  preference  poli(  y  was 
adopted. 

14.  Our  decision  here  is  buttressed  by 
our  concerns  about  introducing 
financial  inequalities  into  the 
broadband  PCS  market.  We  recognize. 
as  APC's  economic  experts  argue,  that 
profit-maximizing  firms  in  a 
competitive  market  will  not  base  their 
pricing  and  output  decisions  on  "sunk 
.costs,"  but  on  marginal  or  incremental 
costs.  We  nevertheless  believe  it  self- 
evident  that  awarding  licensees  for  free 
to  some  parties  while  requiring  others  to 
pay  substantial  sums  is  likely  to  provide 
the  pioneers  with  a  financial  advantage 
over  their  competitors.  We  do  not  seek 
to  equalize  the  financial  status  of 
competitors  or  to  handicap  those  that 
obtain  advantages  by  virtue  of  their 
other  activities  or  holdings.  Here  we  see 
no  legitimate  ba,sis  for  creating  financial 
advantages  for  some  parties  over  their 
competitors.  We  would  not  charge 
pioneer's  preference  winners  for  their 
licenses  simply  to  enhance  the 
government's  revenues  or  to  ensure  that 
pioneer's  preference  recipients  do  not 
have  lower  debt  payments  than  their 
competitors,  if  there  were  a  good  public- 
interest  reason  to  award  licenses  to 
pioneers  without  requiring  payment. 
But  based  on  the  record  here,  and  in 
light  of  our  experience  with  auctions, 
we  conclude  that  our  public  interest 
mandate  requires  that  pioneers  not 
obtain  licenses  for  free  of  charge  while 
their  competitors  must  purchase 
licenses  at  auction.  Providing  licenses  to 
preference  winners  for  free  would  give 
a  financial  advantage  to  some 
competitors  with  no  public  interest 
benefit.  We  believe  such  action  would 


di.sserve  important  public  policy 
objectives. 

1 5.  As  the  Joint  Response  points  out, 
moreover,  the  auction  process  itself  was 
designed  in  large  part  to  promote 
competition  by  assigning  spectrum  to 
users  that  are  most  likely  to  offer  new, 
better,  and  lower  cost  services.  Congress 
euacted  our  statutory  auction  authority 
in  large  measure  based  upon  the  theory 
that  awarding  licenses  to  those  who 
value  them  most  will  encourage  growth 
and  competition  in  the  development  of 
new  services.  Granting  some  licenses 
free  necessarily  would  undermine  this 
purpo.se  to  the  extent  thai  the  recipients 
of  free  licenses  might  not  have  valued 
them  as  much  as  the  other  bidders.  Our 
decision  to  require  a  payment  tied  to  the 
actual  auction  results  permits  the 
competitive  bidding  process  to 
identify — as  it  was  intended  to  do — 
those  applicants  who  value  the  licenses 
most  and  thus  can  be  expected  to 
compete  vigorously  in  the  development 
of  new  services.  If  the  pioneers  are 
unwilling  to  pay  even  the  discounted 
charges  we  order,  the  licenses  will  be 
awarded  to  those  who  value  them  most 
highly. 

16.  On  further  renec:tion,  we  are 

(  onvinced  that  the  equities,  considered 
more  broadly,  favor  a  policy  requiring 
payment.  In  making  equitable 
determinations,  we  must  balance  the 
interests  of  all  affected  parties  and  of  the 
public.-'  The  public  would  not  be 
f.^vored  by  free  grants,  which  might 
f.i-ustrate,  at  least  in  part,  the 
Commission's  efforts  to  recover  for  the 
public  a  part  of  the  value  of  the 
spectrum  the  pioneers  will  use.-^  Our 
decision  here  avoids  the  "unjust 
enrichment"  that  free  licenses  would 
provide  in  the  new  auction  environment 
that  did  not  exist  when  these  parties 
applied  for  preferem:es.23  Charging 
them  for  their  licenses  thus  is 
"equitable"  to  the  pioneers  as  well.  We 
conclude  on  further  review  of  this  issue 
that  requiring  payment  is  an  equitable 
decision  as  well  as  a  sound  !r-^al  and 
policy  decision. 

17.  We  recognize  that  preivrfrence 
recipients  have  argued  that  the  public 
interest  would  be  served  by  granting 
them  free  license.^  as  a  reward  for 
investments  and  dis<;losure  of 

iii formation  they  have  made  in  reliance 
on  their  expectation  of  a  preference. 
There  is,  however,  no  evidence  in  the 
record  to  suggest  that  such  investment 
and  information  disclosure  would  not 


'"See  fuint  flesponsfdt  12-15.  VVi.-  rfiMffltze  this 
purpose  relates  specifically  only  to  aiiuion 
winners.  Nevertheless,  given  lh«"  close  reLiiionsliip 
of  our  decision  h<>rp  to  thr  aiirtion  protcs.'i.  we 
believe  >t  is  apprnpri,<te  In  Uikf  this  piiipost;  into 
account  hfro. 


-'  E  J  .  .Vf(.£7rr<>  £"/<■(:  Corp.  v.  FCC  390  F.2.1  135). 
t  1(15  !D.C.  Cir.  1993)  (Coramissio.T  mii.sl  b,^  j-.f.n 
.111  lek'vani  int'.frpsts"). 
--.S.r47li..S.C.  309(j)(3);C). 


have  been  made  if  the  preference 
recipients  had  known  they  would  have 
to  pay  for  a  guaranteed  license.  We 
believe  it  is  reasonable  to  conclude  that, 
to  the  extent  this  invet;tment  and 
disclosure  related  to  Commission  rules 
at  all,  it  related  to  the  expedation  of  a 
guaranteed  license,  not  a  guaranteed 
license  without  payment  where  other 
competitors  must  pay  for  their  licenses. 

18.  Our  decision  to  require  payment 
also  is  driven  by  concern  for  a  rational 
and  fair  auction  process.  The 
Commission  has  issued  a  number  of 
orders  relating  to  auctions  since  we 
decided  initially  that  the  pioneers  in 
these  three  proceedings  would  not  lyive 
to  pay  for  their  licenses,  and  our 
understanding  of  the  auction  process 
has  grown  as  we  have  resolved  various 
issues  relating  to  the  auctions.  For 
example,  in  the  Competitive  Bidding 
Second  Report  and  Order,  we  concJuded 
that,  where  the  licenses  to  be  auctioned- 
are  interdependent  and  their  value  is 
expected  to  be  high,  simultaneous 
multiple  round  auctions  would  best 
achieve  our  goals  for  competitive 
bidding  and  would  award 
interdependent  licenses  to  the  bidders 
who  value  them  the  most.  In  addition, 
we  concluded  that  highly  " 
interdependent  licenses  should  be 
grouped  together  and  put  up  for  bid  at 
the  same  time  in  multiple  round 
auctions.  We  later  expressed  our  belii^f 
that  the  values  of  most  broadband  PCS 
licenses  will  be  significantly 
interdependent.  In  addition,  while  we 
believe  that  all  broadband  PCS  licenses 
are  interdependent,  we  decided  not  to 
auction  them  all  simuhaneously  due  to 
the  cost  and  complexity  of  auctioning  a 
very  large  number  of  interdependent 
licenses  simultaneously.  Instead,  we 
decided  to  "divide  the  licenses  into 
three  groups  by  combining  tho.se 
licenses  that  are  most  closely  related  so 
that  there  will  be  limited 
interdependence  across  groups."  We 
determined  to  auction  the  99  available 
30  MKz  MTA  licenses  in  Blocks  A  and 

B  in  the  first  auction.  We  now  have  a 
clearer  understanding  of  the 
interdependence  of  the  broadband  PCS 
MTA  licenses  and  the  significant  impact 
that  the  free  award  of  some  of  those 
licenses  might  have  on  the  rationality 
and  faime.ss  of  the  auction  process.  In 
light  of  this  interdependence,  the  degi..o 
to  which  a  free  license  could  result  in 
uneconomic  allocation  of  the  spe«;trum 
is  increased.  Indeed,  the  entire  bidding 
process  might  be  distorted  by  awarding 
a  pioneer's  preference  recipient  a 
license  without  payment  requirements. 

19.  In  sum,  based  on  our  re-evaluation 
of  the  record,  and  our  own 
understanding  of  the  relevant  issues,  we 
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conclude  that  pioneer's  preference 
recipients  in  proceedings  where 
tentative  decisions  had  been  reached  at 
the  time  of  the  auction  statute's 
enactment  should  be  required  to  pay  for 
their  licenses.^"  The  amount  of  payment 
will  be  determined  in  the  context  of 
each  proceeding.  We  amend  our 
pioneer's  preference  rules  accordingly. 

Amount  of  Payment  in  Broadband  PCS 

20.  In  our  recent  narrowband  PCS 
decision  awarding  a  license  to  a 
pioneer,  we  required  the  recipient,  Mtel, 
to  pay  either  ninety  percent  (90%)  of  the 
lowest  winning  bid  for  a  comparable 
license  or  $3  million  less  than  the 
lowest  winning  bid,  whichever  is  less. 
We  decided  not  to  require  Mtel  to  pay 
the  full  value  of  the  license,  as 
determined  at  the  auction,  because  we 
had  imposed  more  stringent  build-out 
requirements  on  Mtel  than  on  other 
narrowband  PCS  licensees  and  hocau'^.e 
we  had  disrupted  Mtel's  business  plans 
by  deciding  to  charge  for  the  license 
after  earlier  deciding  that  .Mtel  wnuid 
not  have  to  pay.  The  first  of  t!iose 
circumstances  is  not  applicable  here 
t)ecause  we  have  imposed  no  additional 
buikf-out  requirement  on  pioneers 
receiving  broadband  PCS  licen.ws.  On 
th:>  other  hand,  we  did  con(.ludo 
previously  that  APC,  Cox,  and 
Omnipoint  would  receive  their  lii.rnses 
without  charge.  And  we  !..ove  decided  to 
conrlilion  the  broadband  PCS  grant<;  on 
the  li(  eiLsees  holding  their  licenses  for 
a  mininnim  of  three  years  or  until  the 
five-year  construf.tion  rpquirepMints 
luive  been  satisfied. 

21.  Iji  sjiite  of  the  dlfifs-eiu.L'S.  ue  hove 
decided  to  ndhere  to  a  siinil.-i.'-  torniwln 
in  this  case  that  we  applied  to  .Mtel, 
which  al.so  involved  a  party  that  had 
been  tentatively  awardid  pioncerV, 
preference  before  we  wore  groiitt'd 
authority  to  auction  licenses.  We  bs'iii'M- 
'.';e  fornuila  sijt  forth  bt  lew  should 
adequately  compensate  APC.  Cu\.  and 
Omnipoint  foi-.iny  transaction  (.osts 
incurred  in  reliance  on  our  prior 
determination  that  thev  would  receive 
their  licenses  for  free,  partit:ularly  sint:e 
ihatdetermu.alioM  rentained  subject  tn 
.i;ha!leM«e  in  r;ourt.  At  the  same  time,  v.e 
are  not  ci-ncKnicd  that  a  di<;ciiutit  of  that 
amount  will  provide  these  pioneers 
with  an  e.\ressive  financial  advantage 
over  their  competitors,  sirue  the 
discount  will  amount  to  a  small  .fraction 
of  the  cost  of  the  license.  wh!(  h  in  turn 


-■'1  hi-Com.T'i^sioii  his  iiniivt.ikcn  a  iicj;(i!:,iicil 
rulcmakln;-  prrrcfdiir.-  in  a:\  .ilterrpf  lo  ,«!(>(,!  rules 
for  Hifj  l.EOs  thi.l  \viil  avoid  :riitu,i:  i-\i  hisiviiv.  Our 
(!i>ri,sii.in  rc^.i.'.iing  p.iymcnt  f(,r  .T-.y  (!is  l.tO 
pri'lt-rena-  awards  wDuhl  o.niv  be  fi!ifv,im  if 

iitw.iliy  cxcK:siv<?  d;i;i!i(;,iii-ns  cm  iKit  !>i'  .ivmilinl 
.i:irl  iin  diii  (ton  l)ci;'u.;f.s  neicsM.'v, 


is  only  one  part  of  the  cost  of  building 
a  system.  Nor  do  we  l>elieve  that  this 
discount  will  affect  the  auction  process 
adversely. 

22.  The  Joint  Response  argues  that  the 
Commission  can  choose  one  of  two 
ways  to  implement  the  payment 
requirement:  (i)  Require  the  pioneer's 
preference  recipients  to  participate  in 
the  auction,  but  give  them  a  discoimt;  or 
(ii)  withhold  the  licenses  from  the 
auction  but  condition  their  award  on 
payment  of  a  sum  discounted  from 
auction  prices  as  was  done  with  Mtel. 
The  parties  filing  the  Joint  Response 
favor  the  former  method.  For  this 
transition  period,  we  will  withhold  the 
licenses  from  the  auction,  but  require  a 
discounted  payment.  This  result  is 
closer  to  the  original  intent  of  the 
pioneer's  preference  programs' 
guarantee  of  a  license.  A  bidding  credit, 
in  contrast,  would  put  the  pioneer  at 
ri>ik  that  it  might  not  receive  a  licens«. 
Wh  re.serve  the  right,  fo.'  pioneer's 
awards  made.entirelv  in  the  post- 
auction  environment,  to  revisit  this 
issue  in  the  ongoing  Pioneer's 
Preference  Review  proceeding. 

23.  We  note  that  a  variutv  ot 
niechrnisms  for  detenr.ining  liie 
pioneer's  paynu;nt  have  been  proposed 
to  the  Commission.  APC  argues  that,  if 
there  is  to  be  a  paymcr-,!,  a  25  percent 
dii:c(jnnt  bt  low  the  national  average 
I)rire  of  licen.^es  for  broadband  PC:S 
MTA  Kcens'is  is  appropriate  because  the 
auction  price  of  the  sei'ond  licen.se  in 
the  pioneer'.s  M  TA  is  likely  to  be  higher 
in  a  market  w!.i-e  it  is  ihe'only  30  MHz 
license  available.  Ba.si:,;.^  pnynieut  on  a 
"natiunol  nvernge"  would  result  in 
significantly  undervaluing  the  lii:en.-:«s 
at  issue  hoie.  As  the  Joint  Response 
points  out,  the  three  b.-'oadband  PCS 
licenses  involved  here  aie  all  for  niajur 
markets.  We  iiot.'  that  'he  pref^'rence 
holders  in  broadband  ri:S  would 
rec.eive  iicenfcs  for  tiir-e  of  the  mo.^t 
pojialoiis  MTAs.  The  New  York  MTA  is 
ranked  No.  1;  the  Los  Anj^eles-San  Dieyo 
MT.\  is  !Vi.'ik.-d  No.  2.  and  the 
Wnsiiington-Baltimoie  MT.\  is  ranked 
No.  10  in  tht>  R.ind  McNaMv  19n2 
Coni'V.ercial  AtLis  f<  M;uktiiug  Guide. 
Tiio  ruK.tiun  prices  paid  for  licenses  in 
uuicti  smaller  ma.'-'>;els  should  ^o[  hi? 
averaged  in  with  the  prices  paid  in 
those  large  markets  to  determine  what 
the  pioneers  should  pi>y.  At  the  same 
fine,  we  recoi;nize  thai  using  the  other 
coruparaide  NiT.-\  licen:~es  {:'.(\.  tlie  olher 
3')  MHz  license  in  each  region)  in  the 
market  may  not  be  the  most  appropriate 
measure.  Unlike  thu  situation  with 
narrowband  PCS,  wh.>-e  sevenl  other 
coniparah'e  licenses  in  the  nationwide 
market  existed  as  a  basis  for  calculating 
tht;  pnvme:;t  an^ount  fcr  ;I;e  pn^ference 


winner,  the  use  of  what  is  now  only  one 
other  comparable  license  in  the  market 
might  lead  to  a  somewhat  distorted 
result.  To  address  this  problem, 
broadband  PCS  pioneer's  preferenc;e 
winners  will  have  a  choice  of  payment 
methods.  They  may  pav  either  ninety 
percent  (90%)  of  the  winning  bid  for  the 
other  30  MHz  license  in  the  MTA  or 
ninety  percent  (90%)  of  the  adjusted 
value  of  the  license  which  is  calcukited 
ba.sed  on  the  average  per  population 
price  for  the  30  MHz  licenses  in  the  top 
10  MTAs  as  established  at  the  auction.-'- 
This  latter  amount  would  be  calculated 
by  adding  together  the  winning  bids  for 
the  other  30  MHz  MTA  licenses  for  the 
top  10  markets  oifered  at  auction  -''  and 
dividing  by  the  total  population  (.overed 
by  those  licenses.-"  This  would 
establish  an  average  per  population  (|.er 
pop)  price  for  the  top  10  MTAs.  The 
preference  recipient' won  Id  then 
multiply  the  average  per  pop  price  by 
the  population  of  its  MTA  to  establish 
the  pre-discount  value  of  its  license 
The  preference  n.(  ipient  would  be 
required  fo  pay  ninety  percent  (00%)  of 
that  an:ount.  Taking  into  account  all  of 
the  fop  10  markets  in  the  latter  jjayuH-ut 
method  will  help  avoid  anv  su(  h  ' 
distortion  withoat  the  problem  of   ' 
including  sub.stn.-iti.nily  smaller  markets 
which  would  itself  distort  the  result.  We 
will  not  include  tne  S3  million  dollar 
option  tiMt  ue  had  in  trie  narrowhan;i 
context.  We  lvdie\  e  that  the  oplioiis 
he.-e  will  cover  the  ( ,~»sts  discussed  in 
para.  21,  supra. 

2A.  One  party  iias  projiosed.  as  an 
option  to  a  p.dce  based  on  auction 
re.sults.  that  pioneers  pay  a  royalt\  of 
3%-,t"'.,  on  gross  re\enues  over  10  \e;iis 
as  the  Tippropriate  pavnient  .mechanism. 
First,  we  find  that  this  paymenl  method 
is  too  speculative  because  the  amouj-l  ol 
the  pavrnent  can  not  be  determined 
until  \ears  afljr  the  fact.  Second,  this 
method  :i:a\  rcs.ill  in  a  paynu-nt  anum.Mt 
that  is  not  conuucnsurate  with  the 
present  market  value  of  the  license  itsel! 
because  if  is  based  on  a  different 
measure,  it  also  fundjiiientallv  tiiparfs 


^n.       :■.;••  s,),.i!!i,m  iirm.iflk.'t  %i/.i'iifil..' 
jjKiiipp.-  *  pr.  ienntJK  rpt,pi.<t;u'  Icnulivp  ..ui.nN  U- 
(.hangrd  d:ir  t.i  ilie  pending  rMjinsiilc.Mtion  (if 
ihest'  ,»WBrd.,,  ilio  p,iytnont  would  tio  liu.<4<<!  nn  ih- 
then  t.tjir:;. -irablo  !■(  vr^i-p. 

-'  .\  Icilal  of  tvvcntv  u\  Mh?  \n\  li.;i-.'-..w.s  in  [h, 
top  IP  i::a.-Kt>ls  arp  .n-ul.ibie  in  Hiock.s  .^  d.ntl  »  [•■( 
ti';)a<i(i.ind  i'CS — two  prf  each  tr  i.-W.t.  Jin:  47  (J  K 
.'■»  2i!2  (.S.'r\  u  r  .Vi.isi  .ind  47  OK  24.229 
(FrfViiiOiK. «■■.). 

-"I'opu'.nliti.T  .'shiiiiiu  be  roll  uLiicii  U-sn\  nn  ttii- 
e'cio  i;.s  frisiis  fi^un-s  :is  piili!i>!\rd  in  ilii-  JUnd 
Mf..\,j;:y  i'jQ2  (;>imriiTii„l  .m;,is-&  .Ma.'M-lins 
tjiiirie.  IV.tal  popiil.uio:;  mi\!.',s  ihci^ipiilauVn 
covered  tiyt'.icti  of  the  oilier  MI  A  liconscv  f  jc  .   ' 
pop;i;diii»(i  of  thf  C.fiici-o  V.T.A  (Mirknl  No.  .i| ' 
«ii;iid  (.■«<  ir.i;!i;ded  twif.i-  U'Ci.iw!  !«■■  iUit.*  v  U-i 
ih.i  \':y  \  will  lif:,i;ir;i..j:Mj. 
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from  the  auction  concept  because  it  is 
based  upon  after-the-fact  results  rather 
than  forecasts  of  revenues  which  other 
potential  licensees  must  develop  and 
rely  on  in  determining  the  amount  they 
are  willing  to  bid  for  their  license.  We 
conclude  that  the  payment  options 
imposed  here  strike  the  correct  balance 
between  the  avoidance  of  unjust 
enrichment  on  the  part  of  some 
broadband  PCS  licensees  and  the 
transition  to  auctions  to  award 
broadband  PCS  licenses. 

25.  Any  broadband  PCS  licenses 
awarded  to  pioneer's  preference 
recipients  will  be  conditioned  upon 
their  making  the  required  payments. 
Their  pa>  ments  must  be  received  no 
later  than  thirty  (30)  days  after  the 
orders  granting  their  licenses  and  their 
pioneer's  preferences  have  become  final, 
as  well  as  the  decision  here  to  require 
payment,  that  is,  30  days  after  the  orders 
are  no  longer  subject  to  administrative 
reconsideration  or  judicial  review. 

Authority  To  Require  Pmrnent 

26.  Our  decision  requires  us  to 
determine  whether  we  have  authority  to 
amend  our  pioneer's  preference  rules  to 
require  pioneer's  preference  recipients 
to  pay  for  their  licenses.  The  question  of 
our  authority  to  require  payment  from 
pioneers  was  raised  in  the  rulemaking 
notice  that  began  our  Review  of 
Pioneer's  Preference  Rules;  ^s  but  we  did 
not  resolve  the  question  in  that 
proceeding  because  we  decided  at  that 
time  not  to  require  payment  by 
narrowband  or  broadband  PCS 
preference  recipients.^^  Now  that  we 
have  decided  to  require  payment  by  the 
preference  winners  in  these 
proceeding.s,  we  muft  consider  our 
authority  to  do  so.  Our  analysis  in  this 
case  is  similar  to  that  in  our  order 
granting  Mtels  narrowlnnd  PCS  licHuse 
subject  to  a  payment  conriition.^" 

27.  Section  30q(j)  of  the 
Communications  Act.^'  the  .source  of 
our  authority  to  select  licensees  by 
auction,  applies  only  when  the 
Commission  has  accepted  "niutunlly 
exclusive  applications"  lor  ]ic:enses  or 
construction  permits.  APC,  Cox,  and 
Omnipoint,  by  operation  of  our 
pioneer's  preference  rules,  are  the  only 
entities  eligible  to  apply  for  the  licenses 
at  issue,  and  there  can  be  no  mutuallv 
exclusive  applications  for  those 


'"Planner's  Prrffrvnre  Ilrvn-n  .\7'R\/.  H  K.(.  K  d 
:f.92.  7693.  para.  10. 

•"•/(/  af  7694-5  para.  18  Pn'm-rt'-^  PrrfiT-'m-c 
Pe\-ie*.-  Ri^port  and  Order.  S  FCC  Red  at  biO,  jtam. 
U.  We  did.  hnwei-er.  conclude  i.^ai  any  siith  rule 
thange  would  nol  r.on.«i»ure  rptriattivp  r.ilfimakir.g. 
Id.  9 pre  Red  al  610-11. 1!  24 

""  See  Affe/  Order,  supra,  note?. 

•'47U.S.C.  jcw;.). 


licenses."  Thus,  we  could  not  require 
APC,  Cox,  and  Omnipoint  to  bid  in  an 
auction  under  section  309{j)  unless  we 
amended  our  pioneer's  preference  rules 
to  change  the  nature  of  the  pioneer's 
preference  award,^^  which  we  do  not  do 
here. 

28.  Some  parties  at  various  stages  of 
these  proceedings  have  contended  that 
section  309(j)  is  the  only  source  of 
authority  for  the  Commission  to  assess 
a  charge  (other  than  a  generally 
applicable  fee)  for  a  license,  and  that  we 
have  no  cJioice  but  to  grant  APC,  Cox, 
and  Omnipoinl's  licenses  without 
requiring  payment. ^^  We  disagree,  and 
for  the  reasons  that  follow,  we  find  such 
authority  under  section  4(i).'3  in 
conjunction  with  sections  1,  303(r),  307, 
309,  and  214,^6  of  the  Communications 
Act. 

29.  Section  4(i),  which  has  be»'n 
called  the  "necessary  and  proper 
clause"  of  the  Communications  Act,^'' 
authorires  the  Commission  to 

perform  any  and  all  acts,  make  such  rules 
and  r'^gulations,  and  issue  such  orders,  not 
inconsistent  with  this  Art,  as  m.iy  be 
ne(  ';ssar\'  in  the  execution  of  its  ^a'l<,t^l>ns. 

We  could  not  rely  upon  seiiion  4(i)  to 
contravene  an  express  prohibition  or 
requirement  of  the  Act,  as  the  language 
of  section  4(i)  itself  makes  clear.  Thus, 
if  any  provision  of  the  Act  prohibited 
the  Commission  from  impcsinga  charge 
on  a  pioneer's  preference  recipient, 
section  4(i)  would  not  be  an 
independent  basis  for  such  authority. 
But  no  provision  of  the  Act  addresses 
this  issue,  either  expressly  or  implicitly. 
Therefore,  requiring  preference 
recipients  to  pay  for  their  licenses  is 
"not  inconsistent  with  the  Act."^" 


'-  We  r»ilRrate  that  while  we  name  iho  ihrr-e 
cnrrenl  recipients  of  broadband  PC  S  preferpra.e';  for 
e.jse  of  reference,  we  einpiiasize  Ihai  bv  doing  so  we 
do  not  pr«judge  the  peiition.s  for  recooiideraiion  of 
oisr  broadband  PCS  pioneKi's  preferpr.ce  dei  i.sion. 
The  paynjent  rule  we  adopt  here  will  apply  to  alt 
prrx  ecding.s  in  wliich  we  made  a  tentative  {but  not 
fm..!)  decision  regarding  preferences  ,i.s  of  Ai;;;>ist 
10.  199:1  Sn  the  three  proceeding's. 

' '  .See  Pioneer's  Prefcn^nce  diivipw  \PHSt. 

'■'  Spi  .  »./?..  S'iirr'twband  FeconsiJ-.-iatiun.  9  KCf ; 
Rid  1315^16,  para.  44. 

•'■47r_S.C.  154(i|. 

••■47  tI^.C.  151.  30:i;r),  307,  309,  2}4(< ). 

•'  .See  .VfH  England  Tclrphone  h  Tflffiruph  Co 
\   hCC.  816  F.2d  1101.  1108  jD.C.  Cir.  1^67).  u-rt 
(li-nird.  490  U.S.  1039  (1989)  (quoting  .Vorfh 
.^iiifrkon  Telecvmni.  Ass'ii  v.  FCC.  772  F.2d  12H2, 
1292  (7ih  Cir.  19851).  The  reference  is  to  Anicle  I, 
Se<  lion  8,  Clause  18  of  the  Con^tilation.  whirh 
aitlhori/es  Congress  (o  m.'iite  all  laws  that  shall  l)e 
"iinces.sai\'  and  proper"  for  carrying  out  the 
enuiner.ited  powers  "and  all  oihcr  powers"  '  e<t  -J  ' 
ir.  the  feileral  government. 

'".Sei-  Sorth  Amtjricun  Tv'fcom.ni.  Ann  \.  I'JC., 
772  !".2d  at  1292-93. 

A.s.sssslng  an  auction-based  charge  i.s  nnt  ro'itrarj' 
to  the  Su^renM  Court's  decision  in  Sationul  Cnblr 
rdexiiiiM  Assr,  v.  FCC.  415  U.S.  330  (1974) 


30.  The  remaining  inquiry  under 
section  4(i)  is  whether  the  action  the 
Commission  proposes  to  take  "may  be 
necessary  in  the  execution  of  its 
functions."  In  application,  section  4(1) 
has  been  held  to  justify  FCC  orders  that 
were  not  within  explicit  grants  of 
authority,  where  the  orders  reasonably 
could  be  found  to  be  "necessary  and 
proper  "  for  the  execution  of  the 
agency's  enumerated  powers.  In  Nader 
V.  FCC,^^  for  example,  the  court  held 
that  an  FCC  order  prescribing  a  rate  of 
return  for  AT&T  "was  in  the  public 
interest,  necessary  for  the  Commission 
to  carry  out  its  functions  in  an 
expeditious  manner,  and  within  its 
section  4(i)  authority."*"  This  was  so 
even  though  the  Communications  Act 
gave  the  Commission  express  authority, 
in  section  205(a),*i  to  prescribe  "any 
charge,  classification,  regulation,  or 
practice  of  any  carrier    *   *  '."butdid 
not  mention  any  authority  to  prescribe 
a  rate  of  return. 

Similarly,  in  Lincoln  Telephone  &■       < 
Telegraph  Co.  v.  FCC*^  the  court 
affirmed  an  order  of  the  Commission 
requiring  the  telephone  company, 
which  was  a  "connecting  carrier" 
within  the  meaning  of  the  Act,  to  file 
tariffs  with  the  FCC  offering  certain 
services.  The  order  was  upheld  even 
though  the  only  provision  in  the  Act 
requiring  carriers  to  file  tariffs,  section 
203(a).*^  specifically  exempted 


(MCTA).  In  that  ta.se.  ss  subsequently  de>cr)beif.  ihf 
.Supreme  Court  struck  down  Commission  fees  thai 
the  Court  perceived  as  an  effort  "to  recover  from 
rpgii'dtod  parlies  costs  for  benefits  inuring  to  the 
))iiblic  generrillv."  Skinner  v.  Mid-American 
Pipeline  Co..  490  U.S.  212.  223-24  (1989)  iSkmner). 
The  Court  in  N(^TA  said  that  the  only  proper 
nuasiire  of  the  fee  was  "value  to  the  recipient."  415 
U.S.  at  342-43.  344.  In  this  instance,  we  do  not  seek 
to  reco'.er  from  APC.  Cox.  and  Omnipoint  (and.  by 
extension,  from  other  licensees  who  pay  aucfion- 
bdspd  charges)  "costs  for  benefits  inuring  to  the 
public  generally."  Siiiirer,  490  U.S.  at  224.  Inih>eti. 
the  "measure"  of  the  charge  for  APC,  Cox,  and 
Omnipoint  is  precisely  the  oneidentified  in  .Vt.'T.l 
as  the  only  proper  measure — the  value  of  the 
license  to  the  recipienC  That  value  is  determined 
bv  the  auction  price — the  value  that  bidders  are 
willing  to  [iay---di»counied  for  APC.Ojx.  and- 
Omnipoinl's  special  circumstances.  See  para.  20, 
stipro.  Thisa.sses.<aTi€nt  thus  does  not  raise  concerns 
that  the  Commission  may  have  used  an  incorrerj  . 
.standard  in  setting  the  charge.  415  U.S.  at  343. 
Moreovpr,  because  the  action  the  Commission  taki>s 
here  does  nol  put  il  "in  search  of  revenue  in  the 
ni  inner  of  an  Appropriation  Conunittee  of  the 
House,"  NCTA.  415  VS.  at  341.  no  issue  of 
impermissible  delegation  of  taxing  authorily  arises. 
Id  The  charge  here  is  determined  directly  tj\  the 
auction  process,  and  not  by  any  concern  for  raising 
reveniies  "to  recover  arfministiative  costs  not 
insuring  directly  to  the  benefit  of  the  parties 
*   •   *."  Skinner.  490  U.S.  at  224. 

••'520  F.2d  182  D.C.  Cir.  1975). 

'"W.  at  204. 

■"  47  U.S.C  205. 

^-059  K.2d  1092  (D.C  Cir.  1981)  (Linto'n 
Telephone). 

*' 47  U.S.C.  203(a). 
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conneclinj^  carriers  from  that 
requirement.  The  court  held: 

Section  i:03(;>)'s  term';  do  not  *    *    '  in  any 
way  suggt'st  that  the  section  provides  the 
oxclusive  authority  under  which  the 
Commission  can  require  a  tariff  to  he  filed. 
Thus,  while  section  20;i(a)  did  not  p.ranf  the 
Commission  the  requisite  authoritv  tor  its 
.iction,  section  154(i)  did  •••• 

-  31.  In  North  American  Teh'coium. 
Ass'n  V.  FCC,''^  the  Seventh  Circuit 
affirmed  an  order  requiring  the  Bell 
holding  companies  to  file  capitalization 
plans  for  subsidiary  companies 
organized  to  sell  telephone  equipment, 
even  though  the  Act  conferred  no 
authority  on  the  FCC  over  holding 
companies  and  the  legislative  history  of 
the  Act  suggested  that  Congress  had 
considered  granting  such  authority  but 
ultimately  had  denied  if. ""^  The  court 
held  that  the  Commission's  authority  to 
require  the  capitalization  plans  aro.se 
imder  "a  separate  grant  of  power" — 
section  4(i).*^  The  only  real  question, 
the  court  said,  was 

whether  the  Commission  could  a'asonably 
conclude  that  requiring  the  regional  (helding) 
companies  to  submit  plans  of  capitalization 

*  *  •  was  necessary  and  proper  to  the 
effectuation  of  (the  Commission's  order 
nnjuiring  the  separation  of  equipment  sales 
from  the  companies'  telephone  operations)  •»'• 

The  court  answered  that  question  in  ■ 
the  afhrmative  in  holding  that  section 
4(i)  authorized  this  action 

32.  In  New  England  Telephone  &■ 
Telegraph  Co.  v.  FCC*^  the  D.C.  Circuit 
affirmed  the  Commission's  order 
requiring  AT&T  (along  with  its  former 
operating  companies)  to  refund  rates  it 
had  collected  in  excess  of  its  authorised 
rate  of  return,  rejecting  the  telephone 
companies'  argument  that  the 
Commission's  only  statutory  authority 
to  require  refunds,  under  section 
204(a)(i),5o  did  not  apply  to  their 
situation.  Agreeing  with  the  telephone 
( ompanies  that  section  204  "does  not 
npply  to  the  circumstances  of  this 
case."  51  the  court  held  that  tfu; 
Commission  had  "properly  exercised  its 
authority  under  section  4(i)  to  remedy 


"  Lincoln  Telephone.  659  V.Zd  al  1  Um-0'» 

'V72  F.L'd  1282  (7lh  C.]c.  IWlS)  [\,.nh 
.\mericnn). 

"Wat  1291-92. 

""W.  at  1202. 

"W.  at  1293.  II  is  noteworlhy  thnl  Ihf  o.'dtT 
rpquiriag  slrutlural  separation  of  eqiiipmi  nl  sa!f»!. 
from  telepho.nc  operation!,  is  Itself  andcl ion  not 
cxpros.^ly  aiilliorized  by  I'ne  Act.  Strurlural 
sp|i.!r.ntion.s  rpquiremcnl.s  h;u'p  b<;cn  .iffirmnd  as 
prupnr  exercises  of  the  Commission's  '  c'.i'.ciilury 
j;.-isdiction."  See  Computer  and  Coinr.iuniraliov.s 
Iniliislry  Assn  v.  FCC,  69.T  K  2d  19S.  2 1 1  (l).C;.  Cir 
l'!H2).  i-ert.  denied.  461  U.S.  938  (1983). 

"82CF.2d  1101  (D.C.  Cif.  1978)  (\,»  tr  «;»«(/) 

-47  II..S.C.  204(a)(1). 
'  .Vt!M'  fc'iii'/i.virf.  82b  F.Jil  .tl  1  !07 


the  violation"  of  its  rate  of  return 
order.''-  the  court  found  that  the 
Commission's  choice  of  the  refund 
remedy.  "(i)n  a  strictly  technical  sense." 
was  "absolutely  neces.sar>'"  to  the 
effectuation  of  its  rate  of  return 
prescription.s3  But  it  made  clear  that  the 
(;on;mission  was  not  required  to  show 
that  it  had  selected  "the  only 
conceivable  remedy  in  order  to  invoke 
its  4(i)  powers."  s*  it  was  enough  that 
the  action  cho.sen  by  the  agency  "was 
appropriate  and  reasonable."  ss 

33.  The  rule  that  emerges  from  the 
ca.ses  described  above  is  that  section 
4(i).  although  "not  infinitely  elastic."  ^e 
is  a  "wide  ranging  source  of 
authority."^' 

Section.  4(i)  empowers  the  Commission  to 
deal  with  the  unforeseen — even  if  that  means 
strayinf;  a  little  way  beyond  the  apparent 
boundaries  of  the  Act— to  the  extent 
necessary  to  regulate  effectively  those  matters 
already  within  the  boundaries.''" 

If  an  action  taken  by  the  agency  dees 
not  contravene  another  provision  of  the 
Act,  it  may  be  justified  under  section 
4(i)  if  the  Commission  "could 
rea.sonably  conclude  that  (the  action) 
was  necessary  and  proper  to  the 
effectuation"  of  its  functions. ^9 

34.  Applying  this  rule  here,  we  find 
authority  under  .section  4(i)  to  amend 
our  pioneer's  preference  rules  to 
condition  any  licenses  granted  to  APC. 
Cox,  and  Omnipoint.  on  the  basis  of 
their  pioneer's  preferences,  on  the 
payment  of  an  appropriate  charge.  First, 
requiring  payment  by  APC,  Cox,  and 
Omnipoint  is  "necessary"  if  we  are 
properly  to  carry  out  our  public  interest 
mandate  in  licensing  broadband  PCS 
providers.**  An  important  aspect  of  the 
public:  interest  is  promoting  competition 
to  the  extent  feasible  and  taking 
appropriate  regulatory  steps  to  ensure 
that  the  competition  is  fair.**'  Our 
development  of  PCS  and  of  the 
pioneer's  preference  policies 
appropriately  has  emphasized 
competition  at  ever  step.  Granting  APC. 
Cox,  and  Omnipoint  a  license  free  of 
charj;e,  we  have  found  in  this  order. 


'-Id.  .11  1109. 

"W.  al  iior-(m. 

'■'W  at  HOB 

'''-  Id 

"•'■Nonh  Ahwncnn.  772  K.2d  ,i!  1292. 

■'■  .Ve»  tn^hind.  826  F.2d  al  1 109. 

^"\\>nh  American.  772  F .^d  at  1292.  .Sic  u/.^/ 
r.S  V  SiyUthwestem  CUjble  Co..  392  I'.S.  157,  IBl 
(1968).  n-.iral  Telephone  CMlition  v.  FCC.  818  F.2d 
H07.  1315  (DC.  Cir.  19S8);  FTC Cpniiinwicutinns. 
/;•(■  V  FCC.  750  F.2d  226.  232  (2a  Cir.  1984). 

"•''Sortb  American.  772  F.2d  at  1293. 

••'■.S(.e47  II  S.C.  307(a).  309(n).  214  (.i)  and  (().  See 
ahoAT  V.S.C.  151. 

'•'  Sec  \atiiinn!  .■\ss'n  of  PrguLiInn-  Vtil  Cimini'rs 
V.  FCC.  525  F.2d  630.  636  and  n.  25  (DC.  Cir  ).  err! 
(Ivni-yl.  425  U.S.  992  (1976).  See  also  McLcnn 
Trurkinii  C-K  v.  T  .S    .  321  U.S.  67,  86-88  (1944) 


would  likely  give  APC.  Cox.  and 
Omnipoint  a  financial  advantage  over 
other  licensees  competing  in  the  same 
markets,  who  would  have  to  pay  auction 
prices— a  result  that  would  not 'ser\'e  the 
public  interest. 

35.  Second,  requiring  payment  by 
APC,  Cox,  and  Omnipoint  is  "necessary 
and  proper"  in  the  execution  of  our 
function  under  section  309(j)  to 
implement  a  rational,  fair  system  of 
competitive  bidding.  We  ha've  found 
elsewhere  that  the  values  of  broadband 
PCS  licenses  will  be  significantly 
interdependent.  The  prices  a  bidder 
might  be  willing  to  pay — or  even  the 
willingness  to  bid  at  all— might  he 
affected  in  various  ways  by  the  fact  that 
some  of  the  licenses  are  available  free  to 
applicants  who  will  be  competing  with  . 
the  auction  winners.  Awards  to  APC. 
Cox,  and  Omnipoint  free  of  charge  thus 
might  distort  significantly  the  auction  of 
other  broadband  PCS  licenses  and, 
thereby,  defeat  or  at  least  undermine 
some  or  all  of  the  purpo.ses  of  having  the 
auction.  In  this  regard,  we  note  that  the 
auction  statute  itself  does  not  limit  our 
authority  to  require  pioneer's  preference 
recipients  to  pay  for  their  licenses;  it  is 
neutral  on  this  point.f'^  And  third,  as 
noted  above,  requiring  payment  ^viil 
ser\e  section  309(j)'s  purpose  of 
avoiding  unjust  enrichment. 

36.  We  recognize  that  our  decision 
here  is  a  reversal  of  the  course  we  took 
initially  with  respet:t  to  payments  made 
by  the  broadband  PCS  pioneers.  In  this 
regard,  it  is  similar  to  our  recent 
decision  to  require  payment  by  Mtel  for 
its  narrowband  PCS  license  after  first 
deciding  not  to  require  payment.  We 
asked  the  court  for  a  remand  of  t.he 
pioneers  preference  review  order  and 
the  broadband  PCS  pioneer's  pn'ference 
order  to  give  further  consideration  to 
this  important  issue.*"*  We  believe  that 
this  change  is  well  supported  by  the 
reco.'-d  and  best  serves  the  public 
interest.  When  we  first  considered  the 
payment  question  these  pioneers  had 
only  their  tentative  preferences  and, 
even  now.  their  preferences  are  the 
subject  of  petitions  for  reconsideration 
and  petitions  for  review.  Thus,  not  only 
do  we  believe  that  our  change  of  course 
is  legal  and  best  serves  the  public 
interest,  we  also  believe  it  does  not 


'^.SV.c47  f.SC  309l;)(6);b;.  II  R  Kep   No.  Ill 
!0:id  C/)n,t; ,  Isl  Scss.  257  (1993). 

'■  'The  (jucsiion  of  payment  w.is  slill  :■•<  hn:i..i!l\ 
txforu  tJie  C;omniiss)on  as  a  result  of  a  timely  Tiled 
[•elilinn  for  rp<  onsideration  of  the  I'^or.cer  s 
I'refen-ncr  Hc\iew  Hrport  and  OrdsT  4~  I "  S.C.  405 
.S>v  Wni'.her-.Micirex  Brondraating  v.  FCC.  248  K  2d 
646  (D.C;.  Cir.  1957)  (where  pelition  ioraRencv 
rernnsiileration  if  Hied,  agency  has  jiir.silicliiin 
fii^n  'liiiush  (('her  parlies  h,ivt>  ,so;ij;ht  ";(i,(i,il 
'in-ienl 
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undermine  any  legitimate  reliance 
interests  of  APC,  Cox,  and  Omnipoint. 

Ex  Parte  Rules 

37.  We  note  that  in  their  briefs  to  the 
court,  petitioners  and  amicus  curiae 
raised  allegations  of  violations  of  the 
Commission's  ex  parte  rules.  These 
issues  were  addressed  in  a  letter  by  the 
Managing  Director;  ^^  and  our  General 
Counsel  reviewed  the  contacts  in  depth 
in  preparing  a  response  to  a 
congressional  inquiry.^s  We  have  thus 
had  an  opportunity  to  consider,  with 
substantial  staff  analysis,  the 
allegations.  While  the  matter  has  not 
been  formally  brought  to  the 
Commission,  e.g.,  through  an 
application  for  review  of  the  Managing 
Director's  letter,  we  take  this 
opportunity  to  affirm  the  Managing 
Director's  letter. 

Final  Regulatory  Flexibility  Statement 

38.  Pursuant  to  the  Regulaforv 
Flexibility  Act  of  1980,  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
93-266.  Written  comments  with  a 
separate  and  distinct  heading 
designating  them  as  a  response  to  the 
IRFA  were  requested.  The  Commission's 
final  analysis  is  as  follows: 

A.  Need  for  and  purpose  of  this 
action.  This  proceeding  was  initiated  to 
obtain  comment  regarding  possible 
modifications  to,  or  repeal  of.  the 
pioneer's  preference  rules.  The  rule 
adopted  here  will  serve  the  public 
interest  by  modifying  the  pioneer's 
preference  rules  in  light  of  the  statiifor>' 
authority  to  assign  licenses  by 
competitive  bidding. 

B.  Issues  raised  in  rt^sponse  to  ihf 
IRFA.  The  IRFA  noted  that  the  proposed 
changes  could  affect  small  businesses  if 
t.hey  have  pioneer's  requests  pending,  if 
they  contemplate  filing  pioneers 
preference  requests,  or  if  they  intend  to 
file  applications  for  .services  in  which 
others  might  receive  a  pioneers 
preference.  No  commenters  responded 
specifically  to  the  issues  raised  in  IRFA, 
We  note  that,  with  regard  to  PCS,  small 
businesses  receive  certain  competitive 
bidding  preferences  as  set  forth  in  the 
Third  Report  and  Order,  9  FCC  Red 
2941  (1994)  and  the  Fifth  Report  and 
Order,  FCC  94-178  (released  Jul.  l.=5. 

1 994)  in  PP  Docket  No.  93-253. 

C.  Significant  alternatives  considt^rtid. 
All  significant  alternatives  have  been 
addres.sed  in'the  Memorandum  Opinion 
and  Order  on  Remand. 


Ordering  Clauses 

39.  Accordingly,  it  is  ordered, 
pursuant  to  sections  1,  4{i),  303(r),  307, 
309,  and  214  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151. 
154(i),  303(r),  307,  309,  and  214,  that 
§1.4Q2  of  the  Commission  s  rules,  47 
CFR  1.402,  is  amended  as  set  forth 
below  to  be  effective  thirty  (30)  da>s 
after  publi<;af  ion  in  the  Federal 
Register. 

40.  Accordingly,  it  is  further  ordered 
that  the  relevant  licensing  bureau  shall 
impose  the  following  additional 
condition  on  any  licenses  received  by 
pioneer's  preference  recipients  for 
broadband  PCS  (GEN  Docket  No.  90- 
314)  based  upon  their  pioneer's 
preference  awards: 

EiH.h  iiciMisoe  shall  pay  to  Iho  I'^itiHl  .Stiitcs 
Treasury  an  amount  equal  to  eithor  ninrty 
porcont  (90%)  of  the  winning  bid  for  the  .30 
MHz  broadband  MTA  license  in  the  s;ime 
markii  or  ninety  percent  (90%)  of  thn 
adjusted  value  of  the  licon.sR  calculiiled  biiS(><l 
(in  the  average  per  population  price  for  the 
30  MHz  licenses  in  the  top  10  MTAs  as 
established  at  auction,  thirty  (.10)  days  afs.-r 
an  order  granting  any  such  license  based 
upon  a  pioneer's  preference,  the  order 
granting  the  preferences,  and  this  order 
beconii;  final  orders,  that  is,  thirty  (.10)  d;!\v 
after  the  order  is  no  longer  subji;tt  to 
administrative  reconsidera'ion  or  jiiiiii  i.d 
rriview,  ai)poal,  or  stJiy. 

41.  //  is  further  ordered  that  the 
Emergency  Request  for  Oral  Argument 
filed  by  American  Person,!] 
Communications  on  July  21,  1094  is 
tienied. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
rrqiiirtments,  Telecommunic;ations. 
F'l'iftT.il  (;ommuni(  ations  (jonimi.ssion. 
U'illian  F.  Calon, 

Final  Rule 

Part  1  of  chapter  1  of  title  47  of  the 
t:ode  of  Federal  Regulations  is  amended 

as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  p.jrt  1 
continues  to  read  as  follows: 

Authority:  .Sees.  4.  30.3,  48  .Slat,  lOhij. 
1082.  iiF  afnended;  47  l!,.S,(:,  154.  30.3, 

2,  Section  1.402  is  amended  by  . 
adding  new  paragraph  (g)  to  read  as 
follows: 


tentative  (but  not  final)  decisions  had 
been  reached  as  of  August  10, 1993^  will 
be  required  to  pay  for  their  licenses.  The 
amount  of  payment  shall  be  determined 
in  each  proceeding  on  a  case-by-ca.se 
basis. 

|FR  Doc.  94-20228  Filed  8-17-04;  8:4.'j  i,m| 
BILUNG  CODE  67t2-01-M 


47  CFR  Part  15 

[GEN  Docket  No.  90-314;  DA  No.  94-873] 

Regulations  for  Unlicensed  Personal 
Communication  Service 

AGENCY:  Federal  Communist  ions 
Commission. 

ACTION:  Final  rule;  request  for  additional 
comments. 


"♦  Letter  from  Andrew  S,  Fish<>l  to  Mil  h.iel  K 
Keltegg.  E.iquire  (May  27,  1994). 

'•"•  l-etler  from  William  E,  Kenn,irct  I..  Hon  l..hn 
D.  DingeH  (June  3,,  1904). 


§1.402    Pioneer's  preference. 

•        •        *        •        • 

(g)  Any  person  receiving  pioneer's 
preferences  in  pro<;eedings  where 


SUMMARY:  The  Second  Report  and  Order 
and  the  Memorandum  Opinion  and 
Order  in  this  docket  adopted  regulations 
for  an  unlicensed  Personal 
Communication  Service  (PCS),  In  doing 
so,  the  Commission  designated  UTAM, 
Inc.  as  the  coordinator  for  the  transition 
of  the  spectrum  from  fixed  microwave 
service  to  unlicensed  PCS.  This 
decision,  however,  was  conditioned  on 
UTAM's  submission  and  our  acxeptanc^» 
of:  A  funding  plan  that  is  equitable  to 
all  prospective  manufacturers  of 
unlicensed  devices;  and,  a  plan  #or  banri 
clearing  that  will  permit  the 
implementation  of  nomadic  devices 
and,  in  particular,  nomadic  PCS 
devit.es,  as  promptly  as  possible.  The 
Commission  indicated  that  it  would 
obtain  public  comment  on  UTAM's 
plans  before  acting  on  them. 
Accordingly,  this  Public  Notice  seeks 
additional  comments  related  to  UTAMs 
filing. 

DATES:  Comments  must  be  filed  on  or 
before  September  12, 1994.  Reply 
comments  must  be  filed  on  or  before 
September  27,  1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW.; 
Washington,  DC.  205.54. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Means,  Office  of  Engineering  and 
Technology,  (.301)  725-158.5,  ext.  206. 

SUPPLEMENTARY  INFORMATION: 

Further  Comment  Sought  on  Plan  From 
UTAM,  Inc.,  Regarding  Financing  and 
Managing  2  GHZ  Microwave 
Relocation 

August  n.  1994. 

In  the  Second  Report  and  Order 
establishing  the  regulations  for  an 
unlicensed  Personal  Communication 
Service  (PCS)  in  Part  15  of  its 
regidations,  the  Commission  designated 
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LTAM.  Inc..  as  the  coordinator  for  the 
transition  of  the  spectriim  from  fixed 
niicrowave  service  to  unlicensed  PCS.' 
UTAM  would  l>e  responsihle  for 
administering  the  transition,  inciudiii^ 
ucf^otiatino  costs  of  relocation,  ensuring 
that  comparahle  facilities  are  provided." 
and  resolving  disputes  of  inti-rffrence  to 
fixed  microwave  operation  from 
unlicensed  PCS  stations.  Furtl>pr.  we 
required  that  any  unlicensed  i>CS  device 
or  system  be  coordinated  through 
iriAM  before  being  initially  deployed 
or  subsequently  relo<;ated.  All 
applicants  for  FCC  equipment 
authorization  of  unlicensed  PCS  devices 
were  required  to  te  participants  in 

i;tam. 

The  above  decisions  were  conditioned 
on  UTAM's  submission  and  our 
acceptance  of:  (1)  A  funding  plan  that  is 
equitable  to  all  prospective 
manufacturers  of  unlicensed  devices; 
and.  (2)  a  plan  for  band  clearing  that 
will  permit  the  implementation  of 
nomadic  devices  and.  in  particular, 
nomadic  data  PCS  devices,  as  promptly 
as  possible.  We  added  that,  at  a 
minimi'm.  such  a  plan  should  include 
estimated  time  tables  and  priorities  for 
-learing  significant  portions  of  the  PCS 
inlicensed  band,  siiould  address 
snecincally  the  issue  of  nomadic  data 
PCS  devices,  and  should  address  how 
tlie  plan  ensures  that  such  devices  c:an 
be  implemented  as  expeditiously  as 
possible.  We  also  stated  that  we 
intended  to  obtain  public  comment  on 
these  plans  before  acting  on  them. 

On  August  1. 1994.  UTAM.  Inc.,  filed 
its  plans  for  financing  and  managing  the 
relocation  of  fixed  microwave  stations. 
Pursuant  to  Sections  4(j)  and  30.T(r)  ol 
the  Communications  Act  of  l^?.A.  as 
amended,  47  U.S.C.  l,'S4(.j)  and  ,30.1(r), 
ue  are  hereby  soliciting  additional 
(  nniment  in  GEN  Docket  No.  90-314  on 
the  UTAM  proposal  and  whether  it 
adequately  addresses  the  Commission's 
concerns.  Comments  on  Ihese  issues 
must  be  filed  on  or  before  September  12, 
1994.  Reply  comments  must  be  filed  on 
or  before  September  27.  1904.  To  file 
formally  in  this  pro<.eeding,  you  nui.st 
file  an  original  and  four  copies  of  all 
comments  and  reply  comments.  If  you 
want  each  Commissioner  to  receive  a 
persona!  copy  of  your  comments,  you 
niust  file  an  original  and  nine  copies. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 


Federal  Communications  Commission. 
Washington.  DC  20554. 

The  UTAM  filing,  along  with  all 
comments  and  reply  comments  in  this 
proceeding,  including  those  filed  in 
response  to  this  Public  Notice,  are 
available  for  public  inspection  as  part  of 
the  record  in  CEN  Docket  No.  90-.?  14 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239,  1919 
M  Street  NW.,  Washington.  DC.  All  or 
part  of  the  text  of  these  filings  mav  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  1919  M  Street  NW.,  Room  246. 
Washington.  DC  20554.  telephone  (202) 
8,i7-3b00. 

For  additional  information  regarding 
this  Public  Notice,  contact  David  Means. 
Office  of  Engineering  and  Tet:hnologv. 
FCC,  telephone  (301)  725-1585, 
extension  20fi. 

Federal  Comnunications  Commission. 

Bruce  A.  Franca, 

Df^puty  CliiefEnrinenr. 

IFK  Dui .  44-2008.S  Filed  B-ir-iW;  8:-;r.  hii,! 

6ILUNG  CODE  C712-01-M 


'  .Sep.  Second  Report  and  Onicr.  CitX  Itockel  No 
•n)-314.  58  m  59174.  N()vpnit)flr  8.  I?tq3.  at  para 
B.)-91.  See.  also.  Memorandum  Opinion  ,i;id  Ordv^. 
C;hN  Dockot  No.  90-314.  5**  Fed.  Reg.  32R30,  June 
24.  1994.  at  para.  209-223.  See,  also.  47  CKR 
15.307.  The  frequenry  twnd  established  for 
nnliccnsed  PCS  i.s  1910-19.10  MHz.  f^rr  47  CVH 
IS  ini 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  227 

[Docket  No.  940322-4222  I.D.  072594B] 

Endangered  and  Threatened  Species; 
Status  of  Snake  River  Spring/Summer 
Chinook  Salmon  and  Snake  River  Fall 
Chinook  Salmon 

AGENCY;  National  Marine  Fisheries 
Sen.  ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOA.^), 
Commerce. 

ACTION:  Emergency  interim  rule. 

SUMMARY:  NMFS  is  taking  emergency 
action  to  reclassify  Snake  River  spring/ 
suii;nierand  fairduncok  salmon 
[Onrorhynchtis  tsliai\-\1schn]  as 
endangered,  a  <  hnnge  from  the  current 
threatened  status,  under  tl>e  Endangered 
Species  Act  of  1973  (ESA).  NMFS  has 
dete.'-mined  that  the  status  of  Snake 
River  spring/summer  chinook  .salmon 
and  the  status  of  Snake  River  fall 
Chinook  salmon  warrant  reclassification 
to  endangered,  based  on  a  projected 
decline  in  adult  Snake  River  chinook 
salmon  abundance. 
EFFECTIVE  DATE:  This  rule  is  effective 
from  -August  18.  1994  to  May  26,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin.  Environmental  and 
Technical  Services  Division.  NMFS. 
Portland,  OR  (501/2.10-54nt>)  or  Laurie 


Sullivan. .Protected  Species 
Management  Division.  NMFS.  1335 
Fast- West  Highwav.  Silver  Spring.  MD 
20910(301/713-2.322). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  7.  1990.  NMFS  received 
petitions  from  Oregon  Trout,  and  co- 
petitioners  Oregon  Natural  Resources 
Council.  Northwest  Environmental 
Defense  Center.  American  Rivers,  and 
Idaho  and  Oregon  chapters  of  American 
Fisheries  Society  to  determine  whether 
Snake  River  spring  chinook  salmon. 
Snake  River  summer  chinook  salmon, 
and  Snake  River  fall  chinook  salmon 
should  be  listed  as  threatened  or 
endangered  under  the  ESA.  NMFS 
published  a  notice  on  September  11. 
1990.  (55  FR  37342)  announcing  that  the 
petitions  pre.sented  substantial  scientific 
information  indicating  that  the  listings 
may  be  warranted  and  requestuig 
information  from  the  public.  During  the 
subsequent  status  reviews.  NMFS 
reviewed  all  available  scientific 
information  pertaining  to  the  status  of 
Snake  River  spring  chinook  salmon. 
Snake  River  summer  chinook  salmon, 
and  Snake  River  fall  chinook  salmon. 
The  NMFS  Northwest  Region  Biological 
Review  Team  (BRT)  prepared  status 
re\  lew  reports  for  Snake  River  spring 
and  summer  chinook  salmon  (Matthews 
and  Waples  1991)  and  Snake  River  fall 
(  hiiiook  Siilmon  (Waples  et  al.  1991) 
providing  detailed  information. 
discu.ssion,  and  references  relevant  to 
the  level  of  risk  faced  by  the  species, 
including  historical  and  current 
aluindance.  population  trends, 
distrib'ition  of  fish  in  space  and  time, 
and  other  information  indicative  of  the 
health  of  the  population. 

N.MFS  propo.scd  listing  Snake  River 
spring/summer  chinook  salmon  (.^-fi  FR 
29542)  and  Snake  River  fall  chinook 
salmon  (5R  FR  29547)  as  threatened  on 
June  2-.  1991.  The  final  rule  listing 
Siake  River  spring'summer  chinook 
salmon  and  Snake  River  fall  chinook 
salmon  as  threatened  was  published  on 
April  22.  1992  (57  FR  14r,53).  Ttie 
decision  to  list  was  ba.'-ed  in  part  on  a 
determination  that  the  population 
constituted  an  evolutionarilv  significant 
unit  (ESU)  pursuant  to  NMp'S's  policy 
published  on  Novem.ber  20,  1991  (56  FR 
58612).  Critical  habitat  was  designated 
for  Snake  River  spring'summer  chinook 
salmon  and  Snake  River  fall  chinook 
salmon  on  I>ecemher  28,  1993  (58  FR 
f.H543). 

Under  the  ES.A  and  its  implementing 
regulations  (50  CFR  part  424).  an 
"endangered  species"  is  any  species 
that  is  in  danger  of  extinction 
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throughoul  all  or  a  significant  portion  of 
its  rango.  A  "threatened  species"  is  any 
species  that  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 

Current  Status 

Spring/Summer  Chinook  Snlivnn 

Since  listing  of  Snake  River  spring/ 
summer  chinook  salmon  in  1992,  redd 
counts  in  index  areas  for  1992  and  1993 
have  continued  to  maintain  the  low 
■  levels  observed  during  the  1980s.  Data 
from  1994  indicate  that  the  situation  is 
much  worse  than  in  recent  years,  thus 
posing  an  imminent  threat  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  The  pre-season  estimate  for 
returning  upriver  spring/summer 
chinook  adults  was  49,000,  the  third 
lowest  on  record  since  1938.  However, 
the  final  total  1994  adult  spring  chinook 
salmon  count  at  Bonneville  Dam  was 
20,132  (Fish  Passage  Center  1994),  about 
43  percent  of  the  previous  record  low 
return.  The  expected  1994  escapement 
of  the  combined  run  of  Snake  River 
spring  and  summer  chinook  salmon  to 
Lower  Granite  Dam  will  likely  result  in 
the  production  of  250  to  500  redds  in 
the  index  areas,  which  is  only  14  to  28 
percent  of  the  recent  ten-year  average 
(NMFS  and  USFWS  1994). 

The  return  of  spring  chinook  salmon 
in  1995  is  Hkely  to  be  even  lower  than 
in  1994.  The  total  1994  spring  chinook 
salmon  jack  count  at  Bonneville  Dam 
was  397  fish  (Fish  Passage  Center  1994), 
less  than  30  percent  of  the  record  low 
in  1993  and  10  percent  of  the  recent  10 
year  average  (NMFS  and  USFWS  1994). 

While  it  is  impossible  to  make 
specific  projections  for  returns  of  spring 
chinook  salmon  over  the  next  three  to 
five  years,  it  is  possible  to  comment  in 
general  terms  on  the  prospects  for 
decreasing  run  sizes.  Because  of  the 
weak  1990  brood  and  the  apparent 
failure  of  the  1991  brood,  the  prospects 
for  improved  returns  depend  on  the 
relatively  abundant  1992  and  1993 
broods.  Outmigration  conditions  in 
1994  for  the  1992  brood  were  poor. 
Therefore,  there  is  reason  to  believe  that 
returns  will  not  substantially  increase 
until  the  1993  brood  contributes  to  the 
returns  in  1997  and  1998.  After  1998, 
returns  will  again  be  influenced  by  the 
low  adult  returns  expected  in  1994  and 
1995.  NMFS  is  concerned  that  the 
expected  dramatic  decline  in  spring 
chinook  salmon  abundance  may 
indicate  that  summer  chinook  salmon 
abundance  will  also  be  lower  than  in 
recent  years. 

In  small  populations,  random 
processes  can  lead  to  two  major  types  of 


risk:  Demographic  and  genetic. 
Demographic  risk  is  the  ri.sk  of 
extinction  due  to  environmental 
fluctuations,  random  events  affecting 
individuals  in  the  population,  and 
pos.sibie  reductions  in  reproduction  or 
siinival  at  low  population  sizes, 
(ienetic  risk  is  the  ri.sk  of  loss  of  genetic 
v.nri.ibility  and/or  population  fitness 
through  inbreeding  and  genetic  drift. 
Both  types  of  risk  increase  rapidly  as 
popiilalion  size  decreases. 

Severe,  short-term  genetic  problems 
from  inbreeding  are  unlikely  unless 
population  size  remains  very  low  for  a 
number  of  years.  However,  the  erosion 
of  genetic  variability  due  to  low 
population  size  is  cumulative,  so  long- 
term  effects  on  the  population  (even  if 
it  subsequently  recovers  mimericnlly) 
are  also  a  concern. 

The  Snake  River  spring/summer 
chinook  salmon  ESU  consists  of  many 
local  spawning  populations  spread  over 
large  geographic  areas.  Therefore,  the 
total  number  of  fish  returning  to  local 
spawning  populations  would  be  much 
less  than  the  total  run  size.  AKsuming 
that  1,300  to  1,500  spring/summer 
chinook  salmon  adults  survive  to 
spawn,  the  average  number  of  spawners 
per  subpopulation  would  onlv  be  30  to 
40  fi.sh  (NMFS  and  USFWS  1994).  Based 
on  recent  trends  in  redd  covints  in  major 
tributaries  of  the  Snake  River,  NMFS 
believes  that  many  local  populations 
could  be  at  critically  low  levels,  with 
individual  streams  in  the  Grande  Ronde 
River,  Middle  Fork  Salmon  River,  and 
Upper  Salmon  River  basins  at 
particularly  high  risk.  Both 
demographic  and  genetic  risks  would  be 
of  concern  for  local  populations,  and  in 
some  cases,  habitat  might  be  so  sparsely 
populated  that  adults  would  not  find 
mates. 

Fall  Chinook  Salmon 

Since  listing  of  Snake  River  fall 
chinook  salmon  in  1992,  adult  returns 
to  Lower  Granite  dam  for  1992  and  1993 
have  continued  to  maintain  the  low 
levels  observed  during  the  1980s. 
Updated  information  in  1994  indicate 
that  the  situation  is  much  worse  thus 
posing  an  imminent  threat  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  The  projected  return  of  listed 
fall  chinook  salmon  to  the  Columbia 
River  in  1994  is  803,  the  second  lowest 
on  record.  A  tentative  run  forecast  for 
1995  suggests  that  the  return  will  be 
about  BO  percent  of  that  expected  in 
1994  (NMFS  and  USFWS  1994).  While 
if  is  impossible  to  make  specific 
projections  for  returns  of  fail  chinook 
salmon  over  the  next  three  to  five  years, 
it  is  possible  to  generally  comment  on 
the  prospects  for  detrreasing  run  sizes. 


The  1991  brood  ts  apparently  weak, 
ba.sed  on  the  record  low  return  of  jacks 
in  1993.  Therefore,  the  5  year-old 
component  of  the  1996  return  is  likely 
to  be  low.  There  was  sufficient 
escapement  in  1992  and  1993  to  allow 
for  increased  returns  after  1995,  but    . 
success  of  these  runs  will  depend 
largely  on  improved  passage  and  ocean 
survival  conditions. 

Although  risks  nsso<:iated  with  sm-iH 
population  sizes  are  also  a  general 
concern  for  Snake  River  fall  chinook 
salmon,  currently  there  is  no  evidence 
of  multiple  subpopulations  of  naturally- 
spawning  Snake  River  fall  chinook 
salmon.  The  primary  risk  to  Snake  River 
fall  chinook  salmon  remains  the 
(iontinued  low  numbers  of  spawning 
adults.  Genetic  and  demographic  risk 
increases  dramatically  with  increasing 
number  of  consecutive  years  of 
depre.ssed  population  levels. 

Summary  of  Factors  AfTecting  the 
Species 

Section  4(a)(1)  of  the  ESA  specifies 
five  criteria  to  be  evaluated  during  a 
status  review  of  a  species  or  population 
proposed  for  listing  or  reclassification. 
In  addition  to  the  evaluation  for  this 
emergency  action,  these  criteria  were 
reviewed  in  the  proposed  and  final  niles 
to  list  Snake  River  spring/sumnxjr 
chinook  salmon  and  Snake  River  fall 
chinook  salmon. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Hnhitqt  or  Range 

Hydropower  development  has 
resulted  in  blockage  and  inundation  of 
hobitat,  turbine-related  mortality  of 
juvenile  fish,  increased  travel  time  of 
juvenile  migration  through  the  Snake 
and  Columbia  Rivers,  dnd  increased 
travel  time  of  migrating  adults.  Water 
withdrawal  and  storage,  irrigation 
diversions,  siltation  and  pollution  from 
sewage,  farming,  grazing,  logging,  and 
mining  have  also  degraded  Snake  River 
salmon  habitat.  Changes  in  operation  of 
lower  Snake  and  Columbia  River  dams 
and  changes  in  land  and  water 
management  activities  since  the  listing 
of  Snake  River  chinook  salmon  should 
result  in  long  term  improvements  in 
sur\'ival  of  adult  and  juvenile  chinook 
salmon.  However,  observed  and 
expected  low  returns  from  1994  and  for 
the  next  few  years  suggest  that  these 
improvements  have  not  yet  been 
sufficient  to  remove  the  immediate  risks 
to  the  li.sted  species. 
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■H.  Oirrutilization  for  Cmnr.rrrinl. 

/?( .  .'  aHondl.  Srii-niifu:.  orFiliicatinnal 

Historically,  coinbiiicd  ex  '-an  inuj 
riv  IT  harvest  ritt";  of  SnaVe  Rivpr     _ 
•^[jrinji/siinunyrchinDok  snlnum 
i'\i:eoded  80  and  sometimes  00  pen  tiiit 
(Ricker  1959).  Current  ort-an  and  rivi;r 
Siinke  River  spring''suim:ur  (hiiiook 
salmon  harvwst  levels  have  hwn 
reduc.f'd  in  the  coininercial.  rccn-aiiur.al, 
and  tribal  fisheries  due  to  low 
escapements  and  effo.rts  to  nroler:)  the-e 
runs.  Between  1991  and  inWA.  the 
app.roxirnate  Snake  River  spring/ 
suiiimerchinook  salmon  hanest  rate 
rar.^ed  from  5.5  to  7.7  percent. 

For  upriver  bright  (Coltin-hia  and 
Snake  Rivers)  fail  chincok  .sf  linon,  tin; 
1090  total  harve.'^t  rate  {(■ornn;enial, 
recreational,  and  tribal  fisheries)  was 
approximately  70  percent.  Measures 
have  been  taken  between  lODl  and  199.1 
to  reduce  harvest  impacts  on  S'lake 
River  fall  chinock  salmon  to 
ajiproximately  nO  percent.  However,  an 
evidenced  by  continued  and  [)ro;ecfed 
low  returns,  these  efforts  have  not 
reversed  the  decline  of  the  species  ami 
further  measures  are  ur>;ently  needed  to 
reduce  the  risk  of  extinction. 

VViiile  there  are  a  lunnber  of  sciimtific 
researt:h  programs  involving  hnndiing. 
taj.',giiii;,  and  moving  of  fish  in  the 
Columbia  and  Snake  rivers.  NMFS 
believes  that  the  contribution  of  these 
programs  to  the  decline  of  ii.sted  Snake 
River  Chinook  salmon  is  negligible. 
Furthermore,  these  programs  cou'rihute 
to  the  efforts  to  enhance  long-ler!.! 
survival  of  these  specitrs. 

C.  Disaase  or  Predatlon 

Chinook  salmon  are  exposed  to 
numerous  bacterial,  protozoaii,  viral, 
and  parasitic  organisms;  however,  these 
o.-ganisms'  impacts  on  Snake  River 
Chinook  salmon  are  lan,;cly  unkn.ou!!. 

Predator  populations,  particulcrlv 
northern  squawfish  (Ftyrhorhriliis 
ort^ynnansis),  have  inc-eased  due  to 
Ind.'-Gelectric  development  i!)at  t  rer.U-d 
impoundments  providii'g  ideal  predr;tor 
foraging  areas.  Turbulent  condiiiiiiis  in 
tudjines.  dnm  bypa.sses,  and  spillways 
have  increased  predator  success  by 
stur.ning  or  disorienting  passing 
juvenile  salmon  migrnnts.  In(  reased 
efforts  to  reduce  populations  of  nortiiern 
squawfish  sfiould  result  in  sur\-ival 
improvements  of  listed  salmon,  but  the 
t)enefits  are  not  yet  fully  known. 

Marine  mammfd  nunitiers.  (^specialiv 
harbor  seals  and  California  sea  lions,  are 
increasing  on  the  West  Coast  and 
increa.ses  in  predation  by  pinnipeds 
have  been  noted  in  all  Northwest 
salmnnid  fisheries.  However,  the  extent 


to  which  marine  manmiai  predation  is 
a  factor  causing  the  decline  of  Snake 
River  chinook  salmon  is  unknown 

D.  Inndcqjuiry  of  Fxistinii  Pr'^ulr.tnrv 
S'nchanisms 

:\  wide  variety  of  Federal  and  stale 
laws  and  programs  have  affected  the 
abundance  and  survival  of  anadromous 
fish  populatioi.s  in  the  Columbia  Rivir 
Basin.  Relexant  regulatory  me(:l;<ii:isn;s 
in  place  vsiien  the  species  were 
proposed  for  listing  were  discussed  i;i 
supplemental  factors  for  detdine  reports 
(.\.MFS  1991a;  N'MFS  1991b).  Althougli 
some  improvements  in  regulatorv 
mechanisriis  have  been  made  since 
listing,  inca-ases  in  estimated  Snake 
River  *hinook  salmon  abundance  during 
the  1991  through  1993  period  are  not 
expec:ted  to  be  suslained  in  the  near 
future.  This  indicates  that  regulatory 
mechruiisnis(.urrently  in  place  are 
insufficient  or  not  effectively  applied, 
and  immediate  action  nuist  be  taken  to 
reverse  the  continuing  dec  line  of  li-;tefi 
Snake  River  salmon. 

E.  Otbtr  Xatiirnl  and  Mnnniadf  Fnrtor.'- 
Drought  r:oi:ditinns  may  have 

contributed  to  reduced  Snake  River 
chinook  salmon  production.  Annuui 
mean  streamfiows  for  the  1977  water 
year  were  the  iowest  recorded  since  the 
late  nineteenth  century  for  manv 
streams  (Columbia  River  Water 
Management  Croup  1978).  Generally.     » 
drought  conditioiiS  have  continued 
since  this  time,  particularly  in  the  Snake 
River. 

Unusually  warm  ocean  surface 
temperaiuresand  a.ssociated  changes  in 
coa.stal  currents  and  upwelling,  known 
as  El  Nino  conditions,  result  in 
ecosystem  alterations  such  as  redut  lions 
in  primary  and  secondary  productivitv 
r  nd  changes  in  prey  and  preditor 
species  distributions.  Fl  .\:no 
conditions  jnav  affect  individual  Snake 
River  chinook  sahnon  stocks  differer.llv. 
During  FI  Nino  conditions,  chinook 
salmon  stacks  thai  rear  in  ocean  are.is 
south  oi  Van;  ■..■uver  Island  generailv 
su.nive  at  a  icwer  rate  llian  chinook 
salmon  sto-.ks  tiiat  inhabit  northerly 
ocean  areas  (Johnson  19K8).  Most 
hatchery  Snake  River  spring ciiiiuiok 
salmon  CWTs  are  recovered  in  Britisti 
Columbia  fisheries,  and  are  believed  to 
be  less  affected  by  El  Niiio  conditions 
than  hat(.hery  simnner  chinook  salnioti 
Approximately  half  of  the  Snake  River 
hatchery  (M(.Call  Hatclierv]  sununer 
chinook  .saimon  CUT  ocean  recoveries 
come  from  Washington.  Oregon,  and 
Ciilifornia  fisheries  (Berkson  1991) 
Approxnnately  20  to  .10  percent  of  the 
Snake  River  hatchery  (Lyons  Ferr>  and 
Hagerni.in  h;i:cheries)  fall  chinook 


salmon  CWT  ocean  recoveries  rucur  in 
Washington.  Oregon,  and  California 
fisheries. 

Ar!ih(  in!  propagalioii  h^.s.  in  some 
crises,  imparted  listed  Snake  Riv.T 
spnug/.suminer  chinook  saimoJi. 
Potential  probiemiS  a.ssociated  with 
hatchery  programs  include  gi-netic 
impai:ts  on  indigenous  v\iid  [iopulations 
f.'-om  sto.k  transfers,  reduced  natural 
production  aue  to  coilection  of  wild 
adults  for  hatcdiery  brood  slocks, 
competition  witii  wild  s.ilmon. 
predation  of  wild  .Sainton  by  haU.herv 
salmon,  and  disease  transmission. 

Artificial  propagation  activities  in  th<- 
Snake  River  have  also  been  a  factor  in 
the  decline  of  Sr.ake  River  fall  ciiinook 
sahnon.  liie  taking  of  Snake  River  tali 
chinook  s.:d.mon  for  hatciiery  tirood 
stock  has  reduced  natu!-al  escapement, 
ar.d  the  straying  of  hatchery  fall  chinook 
salmon  from  otlior  areas  into  the  Snake- 
River  threatens  the  genetic  integ-itv  ol 
wild  Sn-ko  River  lall  chinook  salnion. 
Most  of  the  stray  adult  fall  ciiinook 
salmon  returnii.g  to  Lyons  Ferry 
Hatchery  originate  from  Umatilla  iviver 
release's.  .■Mthough  the  Oregon 
Department  cf  Fish  and  Wildlife  now 
releases  hatchery  fall  chinook  saImo;i 
further  upstream  in  the  Imiatiila  River 
to  improve  im.printing.  implementation 
of  adequate  flow  au,-;;:,entation  actions 
in  the  lower  Umatilla  River  hav  e  liot  vei 
been  accomplished  and  !ow  fiow 
conditions  in  the  Umijtiila  River  during 
adult  return  periods  still  contriinite  to 
straying  concerns. 

Rea.sons  for  EmcrRenc>  Delrrmination 

Although  conservation  measures  ha',  r 
!)een  im.plemenled  since  1992 
specitlcaily  to  improve  habitat  and 
migration  passage  conditions,  decrease 
harvest  levels,  and  improve  hatcheni' 
[trograms,  N.MFS  believes  that  the  new 
data  indicating  critically  low  returns 
expected  for  1994  constitute  an 
emerger.cy  requiring  im.mediate  action 
to  reclassify  both  Snake  River  spring/ 
sunmier  chinook  and  Snake  River  fall 
chinook  saimon  as  endangered.  Ser:tion 
4(t)i(7)  of  the  ES.\  provides  tha'  an 
emergenc:y  rule  may  be  proniuii^ated  by 
the  Secretary  "in  regard  to  anv 
emergencv  posing  a  significant  risk  to 
the  well  being  of  any  species  •    •    •  " 
The  severity  of  the  decrease  in  run  si/.e 
based  on  the  most  recent  estimates  of 
returns  indic;ates  that  there  is  a 
signifii:ant  risk  to  the  well-being  of  Ix.ili 
Snake  River  fall  chinook  and  Snake 
River  spring' summer  chinocjk  that 
warrants  this  emerg»'it  v  rule.  .Although 
the  reciassificjation  will  iv.tX  .'vsult  in 
additional  prohibitions  under  section  M 
of  the  LSA,  the  emergencv 
reclassification  serves  notion  ttiat  NMFS 
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will  immediately  implement  further 
protections  to  reverse  the  continued 
decline. 

Because  time  is  a  critical  factor  in  the 
effort  to  prevent  the  Snake  River  spring/ 
summer  and  fall  chinook  .salmon  from 
becoming  extinct,  and  jjiven  the 
demographic  and  genetic  risks  the;5e 
small  populations  of  Snake  River 
chinook  salmon  are  now  facing,  it  is 
crucial  that  these  species  be  provided  a 
high  level  of  protection  immediatelv. 

Evaluation  criteria  currently  used  by 
Federal  action  agencies  to  assess 
impacts  on  threatened  salmon  mav  not 
adequately  protect  endangered  salmon. 
and  could  preclude  future  options  for 
recovering  species  now  considered  to  be 
precariously  close  to  extinction.  A  more 
accurate  characterization  of  the  status  of 
the  Snake  River  chinook  salmon  should 
encourage  action  agencies  to 
immediately  employ  more  conservative 
criteria  when  they  propose,  evaluate 
and  implement  their  actions.  Similarly, 
because  changing  the  status  of  a  species 
may  require  reinitiation  of  consultation 
under  section  7  of  the  ESA  on 
previously  issued  biological  opinions, 
the  emergency  reclassification  of  Snake 
River  chinook  salmon  will  require 
NMFS  to  reevaluate  completed 
consultations  to  determine  if  reinitiation 
is  necessary.  However,  it  should  be 
noted  that  reinitiation  may  be  made 
independent  of  the  legal  status  of  the 
species  and  may  be  based  on  new 
information  regarding  run  size  that  may 
reveal  that  the  effects  of  Federal  actions 
may  affect  listed  species  in  a  manner  or 
to  an  extent  not  previously  considered. 
(See  50  CFR  402.16). 

This  emergency  reclassification 
should  compel  Federal  action  agen(  if»s 
to  adopt  a  more  conservative  approach 
in  analyzing  the  risk  to  Snake  River 
chinook  salmon  as.sociated  with  ongoing 
and  future  actions,  including 
hydropower  operations,  land 
management  actions,  harvest  activities. 
and  hatchery  practices.  For  example, 
alternative  scenarios  for  hydropower 
operation  are  currently  being  e\  aluated 
by  a  multi-agency  workgroup.  Should 
the  current  hydropower  actions  be 
determined  to  jeopardize  the  continued 
existence  of  listed  species  when 
evaluated  with  new  analytical  methods, 
these  alternative  operation  scenarios 
may  represent  reasonable  and  prudent 
alternatives  to  the  current  action  by 
providing  a  higher  level  of  protection 
for  endangered  species.  For  land 
management  actions,  restricting 
development  in  roadless  areas, 
evaluating  laiid  management  activities 
on  a  landscape  scale  through  watershed 
analysis,  and  affording  a  higher  level  of 
protection  to  riparian  areas  would 


prevent  foreclosure  of  future  options  for 
protecting  Snake  River  chinook  salmon 
habitat.  Following  reclassification, 
hati:hery  releases  of  listed  and  unlisted 
fish  would  he  subjected  to  additional 
st.nitiny  and  be  expected  to  further 
reduce  ecological  interactions  that 
adversely  affect  listed  Snake  River 
chinook  salmon.  Chinook  fisheries  are 
likely  to  be  subject  to  restrictions 
beyond  that  of  recent  years.  These  tvpes 
of  protective  measures  should  be 
adopted  immediately  to  ensure  that  all 
future  actions  will  improve  survival 
conditions  for  Snake  River  chinook 
salmon. 

Ba.sed  on  reviews  of  the  current  and 
expected  short-term  future  status  of 
5>r.ake  River  spring/summer  and  fall 
(hinook  salmon,  NMFS  believes  that 
this  emergency  action  to  reclassify 
Snake  River  spring/summer  chinook 
salmon  and  Snake  River  fall  chinook 
salmon  from  threatened  to  endangered 
is  warranted.  This  emergency 
reclassification  is  needed  immediatelv 
to  preserve  future  management  options 
and  modify  the  current  levels  of 
acceptable  risk  to  the  continued 
existence  of  Snake  River  spring/summer 
chinook  salmon  and  Snake  River  fall 
( hirook  salmon. 

IJuring  the  240  days  this  emergencv 
rule  is  in  effect,  NMFS  will  initiate  and 
complete  a  rtdemaking  (with  a  public 
comment  period)  to  extend  the 
reclassification  of  Snake  River  spring^ 
summer  and  fall  chinook  salmos  to 
endangered  under  the  ESA  urtil  such 
time  as  reclassification  or  delisting  is 
warranted, 

Classification 

Tlie  Assistant  Administrator  fur 
Fisheries,  NOAA  (AA),  has  determin(;d 
that  the  present  situation  poses  a 
sigriificant  risk  to  the  well-being  of 
Snake  River  chinook  .salmon;  therefore, 
emergency  regulations  can  be  issued 
under  Ifi  U.S.C.  I.n33(b)(7).  Pursuant  to 
this  section,  the  requirements  of  section 
."i.")l  of  the  Administrative  Procedure  .^ct 
do  not  apply  to  this  rulemaking. 
Fuilhermore.  the  AA  finds  that 
independent  of  16  U.S.C.  1.533(b)(7)  the 
reasons  justifying  promulgation  of  this 
rula  on  an  emergency  basis  also  make  it 
impra(,ticable  and  contrary-  to  the  public 
iutiirest  to  provide  notice  and 
oppi)r1unity  for  prior  comment  or  to 
delay  for  30  days  its  effective  date  under 
s-(:tion5,53(b)and(d)ofthe 
Administrative  Procedure  Act. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flex'hility 
Act  because  it  is  issued  witlior.t 
opijortunity  for  prior  public  con.'m-'nt. 

This  rule  will  be  implemented  in  a 
manner  that  is  consi.stent  to  the 


maximum  extent  practicable  with  the 
approved  coastal  management  program 
of  the  States  of  Washington  and  Oregon. 
This  determination  has  been  submitted 
under  section  307  of  the  Coastal  Zone 
Mamgement  Act  for  review  by  the 
responsible  State  agency. 

This  propo.sed  rule  has  been 
determined  to  be  exempt  from  review 
under  E.O.  12R66. 

NOAA  Administrative  Order  21R-6 
states  that  listing  actions  under  the  E.SA 
are  categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  asse.ssment  or  an 
environmental  impact  statement. 

List  of  Subjects 

■7W  CFH  Part  222 

Administrative  practice  and 
procedure,  Endangered  and  threatened 
speci'.'S,  Exports.  Imports,  Reporting  and 
record  keeping  requirements. 
Transportation. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Datt-d:  August  Iri.  1994. 
Gar>  C.  Mai  lock. 

Proff-'un  Mnncig>^ment  Offkfr.  Notional 
Mnrintj  Fishttritis  .Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  222  and  227  are 
aniendini  as  follows: 

PART  222— ENDANGERED  FrSH  OR 
WILDLIFE 

1 .  The  authority  citation  of  part  222 
continues  to  read  as  fallows: 

Aulhorit>':  16  I'.S.C.  1.531-1543 
§  222.23    [Amended] 

2.  In  §  222.23,  paragraph  (a),  the 
second  sentence,  is  amended  by  adding 
the  phra.se  "Snake  River  spring/summer 
chinook  salmon  [Oncorbynchiis 
tshawyiscba);  Snake  River  fall  chinook 
salmon  [Oncorhynchus  tshan-ytarha]:" 
immediately  after  the  phrase 
"Sacramento  River  winter-run  chinook 
salmon  (Oncorhynchus  tsham-tschn];". 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

3.  The  authority  citation  of  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 
§227.4    [Anwnded] 

4.  In  §  227.4,  paragraphs  (f)  and  (g)  are 
removed. 
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Subpart  C— Threatened  Marine  and 
Anadromous  Fish  [Reserved] 

§227.21    [Removed] 

5.  Subpart  C  "Threatened  marine  niid 
anadromous  fish"  is  reserved  and 
*j  227.21  is  removed. 
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50  CFR  Part  638 

[Docket  No.  940821-4221;  I.D.  072694B] 
RIN  0648-AG65 

Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  the  South  Atlantic 

AGENCY:  National  Marine  Fishfries 
Servii.o  (NMFS),  .National  Oceanic  aini 
.Atmospheric  .Adniinistrainn  fNO.\.A), 
(Commerce. 

ACTION:  Emergence  iiiterim  rule: 
extension  of  etfecliveness  with  - 
modifications. 


SU.VMARY:  An  eme.'-p,e!\cy  interim  ruleis 
in  effect  through  Au^.ist  14.  19<i4,  to 
<  ontro!  the  taking  of  live  rock  in  the 
e\<,hisive  t.conni:i;c  ?ov<}  (KKZ)  of  the 
c;Mlt  of  Nfexico  (Gulf]  off  Florida  and 
.M.'ilKima.  At  the  nxiuest  of  i'.-.o  CiiU  ot 
.Mexico  Fishery  Maiia'^i-'mi-'!!  Cx)unr:l 
(Ciulf  Councii).  N.MF.S  exti'iuK;  ^he 
enierf;s;ncy  inlei-im  rule,  v.ith 
nu.'iiiflcations.  for  an  additional  <»Ud:iv>. 
As  ;iic)ditied,  tins  '.siirigency  interim 
rsMe  [irohihit.s  all  taVin;.;  of  live  rock  in 
tiie  EFZ  off  Alabama;  prchil.its  the 
tnkiiH:  of  live  rock  !y  chipnin-^  in  the 
("•'I'i  !,F7.  from  tlit'Fasco/fiernar.do 
f  ;.;,.:-ty  liiie  in  Florida  to  ihe  Florida/ 
A';i!i,!r!ia  hound^iry;  prchinils  the  ickini; 
of  live  r<;ck  hy  chippin-,^  v,i;h  [xuer- 
assisU'ii  tools  in  fee  Gi:if  kLZ  south  o! 
the  P.iM.u'iiernando  County  line;  and 
'■s«a.h|;slit!S  a  daiiy  vessi  i  limit  in  tiie 
(.III!  FEZ  off  Florida.  Th;:  intended 
effect  f;f  (his  .■■ijlft  is  to  protect  li'.u  rn(.k 
fesour<.es  and  r,,,heiv  h;iliif,i!'in-li;e 

EFFEC'iVE  DATE:  .Aequst  l"i,  Ive^ !. 


■.ctyj 


.c  \ 


\.)V. 


.T  12.  Hif.q, 
ADDRESoES:  Copies  of  cIot;umt!llt.s"• 
^cp|Ul^t:nJ;  this  ::rliqn,  ini-ludin,^  a;; 
environ:!;eiii>l  assessmrvrt,  mnv  he 
ijl,.'.v,ied  from  Cieoruia  C'ranP'ort'. 
.Soirtheas!  Rugiofial  Office.  .NMFS.  97^1 
IXecutive  Center  Drive.  St.  F'-tershury. 

fOn  FUHTHtR  iNCQRMAT.O.N  CCNTACT: 
(ic.iri^ir  Cranmore.  hi J-.i.'"i'i-.'..Mj3. 
SUPPLEVENTARY  iSFCPMATICN:  Coral  ami 
1  nr.ii  reels  i::  tin-  LcZ  cit  liie  southern 
.\tlantit:  .states  and  ill  t)ie  Gu!f  are 
ni,tn.,ij.;ed  iHidcr  the  Fis'nerv 
\f,:n,c,.'me[,t  Fl.;n  fur  C.o-'d  and  Cor.d 


Reefs  of  the  Cult  of  Me.xico  and  the 
South  Atlantic  [FMP).  The  FMP  was 
prepared  by  die  Gulf  Council  and  the 
South  Atlantic  Fisher>'  Management 
Counc  i!  and  is  implemented  through 
regulations  at  ,50  CFR  part  6.^8  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  .Act 
(Magnuson  .Act) 

Under  .section  .3l)olc)(2)(B)  and  (( )i:^) 
ot  th.e  Magnuson  Act,  NMFS  puhlished 
an  emergencA  interim  rule  (.59  FR 
2.-.:!44.  .May  18.  1904)  effective  tor  90 
days  (May  lf>  th.roiigh  .August  14,  1994) 
to  prohibit  the  taking  of  live  roc  k  in  the 
Gulf  EFZ  from  the  Pasco/Hernando 
County  OTH  i;-  Florida  to  the  .Alabama/ 
Mississip;-,  ■  s.^.'ubry;  and.  in  the  Gulf 
FEZ  off  hio.-i.ia  south  of  t!ie  Pasco' 
f!er.'V'.i;dt'  County  line,  to  prohibit  llie 
use  of  power-assisted  tools  to  break  u[) 
or  dislii.ige  pieces  of  live  rock  and  to 
estahli.sii  a  daily  vessel  harvest  and 
possession  limit  for  live  rock  of  2')  5- 
gallon  (19- liter)  huckets. 

The  Gulf  Council  requested  <"fi 
extei'sion  ol  the  ciurrenl  eniergencv 
interim  rule  put;!ished  Ma\  ji>.  r(04. 
with  modTications  that  would:  (1) 
Reopen  tiie  area  from  the  Fasi  {_■.' 
Hernandn  County  line  to  Ihe  ."Mih^ma/ 
Florida  houndar\  to  the  harvest  and 
pos.session  cf  lo(.se  ruhl'-le  rock  oidv. 


witli  nu  ( 


i!{.pr. 


lowed;  arid  (2) 


extend  throughout  the  Gi;if  i:HZ  off 
Florida  the  current  emerpeiK  \-  rule's 
dailv  vessel  harvest  and  [losse.^sion 
hnnt  !(.r  live  rock  of  2.5  5-galhin  (19- 
liter)  h;;ckets.  The  current  prohibitions 
on  takii'g  live  ro(.k  in  the  FEZ  off 
Alabama  niid  on  Ihe  use  of  power- 
assisted  tools  to  break  up  or  dislodge 
pieces  (/f'hve  r(,ck  soutii  o!  the  Pasco/ 
He.^'Ta^!lo  Count V  line  wci;ld  remain  in 
et:-'t, 

'1  i.e  nie,'i.*ures  in  this  inodifieii 
emergency  rule  conform  with 
mai'igeniect  Of  t'ions  adopted  b\  the 
Gull  Council  for  .Amendment  2  to  the 
FMP.  if  approved.  AmendmeiU  2  will 
impleinert  tiie  modified  emergency 
measures  on  a  permsnent  basis  and 
include  :;  pluf^^-ouf  schedule  for  all  wild 
Eve  roi.k  haryests.  The  Gu!f  Council  and 
thfe>  vSoii'h  -Atlantic  Fish.erv  .Management 
Council  e\pe(.t  to  submit  Amendment  2 
in  Augu^it  19^4  tor  Secretarial  ri\iew, 
apjjro\al.  .uid  implement  ition. 

Based  vn  pultiic  festim  onv  end  j 
review  ol-writte:;  comments,  tlie  Cult 
Council  deternuned  that  the  usu  i| 
hiirvest  practices  and  number  ot 
(larticipants  north  of  the  i'asc  o'  . 
lieniando  County  line  in  Florida  do  not 
threaten  tiie  integrity  of  the  natural  hard 
bottoms  and  banks  in  the  FEZ  in  that 
area,  at  least  in  the  short-lemi,  [)rov!ded 
that  (hipping  is  not  allows  d  and  a  daiU 
..vt'ssi!  1,'uit  is  e.,t3!,|ished.  Harvesters 


provided  charts  of  natuial  ha.-'d  bottom 
areas,  show^ed  videos  of  reef  complexes, 
and  testified  that  there  is  suffif:ient 
loose  rock  in  this  area  to  support  a 
conunercial  fishery.  They  stated  that  it 
is  not  their  usual  practice  to  chip  rock 
off  the  ledges  and  that  without  access  to 
live  rock  during  the  phaseout  period 
through  199B.  they  would  be  financialK 
unable  to  convert  to  aquaculture 
operatioiis. 

The  EFZ  oif  Ah,ban:a.  the  only  other 
Gulf  state  to  report  landings  of  live  rock, 
would  remain  clo.'ied  to  hr.r\e.-,t  hecau.se 
of  the  S(.;,rcity  of  live  rock  resources  in 
that  area.  .As  currently  proposed  in 
Ami  luhr.ent  2,  harve;>t  and  poss*-ssion 
of  live  rock  would  ha  prchihitcJ 
through.out  the  Gulf  EEZ.  except  oiT 
Florida   Five  rock  harvests  in  trie  FEZ 
ott  Florida  would  be  phased  out  ;ind 
replaced  hv  aqaacuitu.-e. 

NMFS  concurs  u  hh  the  Gulf 
Cocu!  il's  reque,st  and  extends  tiie 
emergi-iicv  interim  rule,  with  the 
requesr»'d  modifications,  tor  an 
addi!i..!ia!  90  days  in  af:rordance  with 
'^ec.tion  .-lOnlc  )(3)(n)  of  the  Magnuson 
.\ct. 

Details  concerning  the  baitis  for  t'ne 
einer>-e!i{  v  interim  rule  and  tlie 
clas'-iilc  .iion  of  the  rulemaking  are 
contained  in  the  preamble  to  the  itiiti.if 
e.'nerg.'ucy  interim  ruh  and  are  not 
repeatt'd  here. 

list  of  Subjects  in  -'}  (f  K  T.Tt  i,J8 

Fi.shcries,  Fishing.  Rc'porlir.g  and 
rfi.ordkeepi:ig  reqiiiro.?i'  •  i-;. 

Dat.-.!  .August  n.  l!i'.4 

Gar>  M.itlock, 

I'r-'i^r.!..  S':r„iy,i-mt-nt f ):>■'■<•:, Xntiooal  " 

For  the  reasons  set  out  in"the 
preanihle   50  CFR  pn;t  o.tH  is  am.nded 
a.s  foHov.  >;  - 

P.ART  r33— COFiAL  .^NO  CORAL 
REEFS  CF  THE  GULF  OF  .MEXICO  t^ND 
THEEO'JTH  ATLANTiC 

1    1-ije  authorily  i-tation  lor  p.irt  fi.18 
I  ont.iuies  to  read  as  follcw.st 

.\u:hofiiy:  16  i:..s  C  iRoi  a  .>^y 

J   In  SfnR.5.  i-  .-.it::.:,.!..-:!!-.;  »Fnnjt.h  in] 
"liiijl  .in;  ;id(ii*l  in  f^il  .t\  it.    .  > , 

§535  3     P'otiibJticns. 

(o)  {!.irve<it  orpiisse.ss  live  rock  in  thf 
EFZ  of  the  Gulf  of  M.'\i<  b  front 
K7"H!'()h  U.  long,  we.-t  to  t!8''2312"\V. 
long..  .TS  spei:ified  ^n  tj  r.j(t.27(hl." 

(id  Harvest  live  rock  hv  c  hipcing  in 
th-  EEZ  of  the  Gulf  of  Mexico  frotn 
87'';<ror>"\V.  long,  east  and  so>;;lh  to 
2H-'2f>'.N.  lat..  or  possess  in  di.il  area  !i\e 
rock  taken  by  chippi.ng;  as  sjMTified  in 


I  ■  ■ 
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(q)  Harvest  live  rock  by  chipping  with 
a  power-assisted  tool  in  the  EEZ  of  the 
Gulf  of  Mexico  south  of  ZS'ze'N.  lat.,  or 
possess  in  that  area  live  rock  taken  by 
chipping  with  a  power-assi.sted  tool;  as 
specified  in  §  638.27(c)(2). 
***** 

(u)  Exceed  the  daily  vessel  harvest 
and  possession  limit  applicable  to  the 
harvest  or  possession  of  live  rock  in  or 
from  the  EEZ  of  the  Gulf  of  Mexico  east 
and  south  of  87°31'06"\V.  long.,  as 
specified  in  §  638.27(d). 

3.  In  subpart  B,  §  638.27  is  added  to 
read  as  follows: 

§638.27    Live  rock. 

(a)  Definitions.  (1)  Chipping  means 
breaking  up  reefs,  ledges,  or  rocks  into 
frngnients,  usually  by  menus  of  a  chist;! 
and  hammer. 


(2)  EEZ  of  the  Gulf  of  Mexico  means 
that  portion  of  the  EEZ  from  the  Texas/ 
Mexico  border  to  the  boundary  between 
the  Atlantic  Ocean  and  the  Gulf  of 
Mexico,  as  specified  in  i^  601. life)  of 
this  chapter. 

(3)  Live  roci<  means  living  marine 
organisms,  or  an  assemblage  thereof, 
attached  to  a  hard  substrate,  including 
dead  coral  or  rock  (excluding  moilusk 
shells). 

(b)  Qosed  area.  No  person  mnv 
harve.st  or  possess  live  ro(.k  in  the  EEZ 
of  the  Gulf  of  Mexico  from  87"31'06"VV. 
long,  (extension  of  the  Alabama/Florida 
boundary)  west  to  HH°23'12"\V.  long,  (n 
line  due  south  fron^  the  seaunrd 
terminus  of  the  A!ahnn;,T/.\lissi-,sippi 
state  line). 

(c)  Gtar  limitations.  (1)  No  p«-r.s(>n 
may  harvest  li\e  ro(.k  by  (hipping  in  tlie 


EEZo:  'he  Gulf  of  Mexico  from 
87''3 1  ':,h  W.  long,  east  and  south  to 
28°2f.  r:   !<it.  (extension  of  the  Pasco/ 
Hern,. -.i:  J  County,  Florida,  boundary) 
and  i;  .  r,  r.son  may  possess  in  that  area 
live  ro-  t,  tiken  by  chipping. 

(2)  f<o  person  may  harvest  live  rock 
by  chipning  with  a  power-assisted  tool 
in  the  EoZ  of  the  Gulf  of  Mexico  south 
ot  28°26  N.  iat.  and  no  {>erson  may 
posse.^s  in  that  area  live  rock  taken  by 
I  hipping.with  a  power-assisted  tool 

(d)  Han  est  and  possession  hmits  A 
daily  vessel  limit  of  2,5  5-galion  (19- 
lifer)  buckets,  or  volume  equivalent,    - 
applies  to  the  harvest  or  possession  of 
live  rock  in  or  from  the  EEZ  of  the  Gulf 
of  .Mtjxico  east  and  south  of  a7''31'n6"\V 
long. 

|1-K  Ddc.  W-2()22()  Fiiod  8-12-94;  4:32  pr.;| 
Billing  code  35ic-2?-p 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWe  of  the  proposed 
issuance  of  rutes  arxl  regulations.  The 
purpose  of  these  notices  is  to  give  »nteresJed 
persons  an  opportunity  to  participate  tn  the 
rule  making  prior  to  the  adoption  of  the  finaJ 
rules. 


DEPARTMENT  OF  TRANSPORTAT»ON 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  M-AEA-02] 

Proposed  Establishment  of  Class  E5 
Airspace;  Hazelton,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 


SUMMARY:  This  notice  proposes  to 
establish  Class  E5  airspace  in  the 
vicinity  of  Hazelton.  PA.  for  aircraft 
operating  under  instrument  flight  rules 
(IFR)  to  and  from  the  Hazelton 
Municipal  Airport.  The  intended  efiei » 
of  this  proposed  action  is  to  keep  Class 
E  airspace  in  the  vicinity  of  Hazelton. 
PA  operationally  current. 
DATES:  Comments  must  be  rec:ei\ed  on 
or  before  September  30,  1994. 
ADDRESSES:  Send  comn>ents  on  the  rule 
in  triplicate  to:  Michael  Sammartino, 
Acting  Manager,  System  Mana^yemenf 
Branch.  AEA-530,"Do<:ket  No.'94-AEA- 
02,  F.A.A.  Ea.stern  Region,  Fitzgerald 
Federal  Building  #111.  John  F.  Kennedy 
Infl  Airport,  Jamaica,  NY  11430. 

The  official  docket  may  also  be 
examined  in  the  Office  of  the  Assi.slant 
Chief  Counsel.  AEA-7,  F.A.A.  Eastern 
Region,  Fitzgerald  Federal  Bui]dii:g 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica.  New  York  11430. 

An  informal  do<jket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch. 
AEA-,'530,  F.A.A.  Eastern  Region. 
Fitzgerald  Federal  Building  #111.  John 
F.  Kennedy  International  Airport. 
Jamaica,  NY  11430. 
FOR  FURT><En  INFORMATION  CONTACT: 
Frank  Jordan,  Designated  Airspace 
Specialist,  System  Management  Branch. 
A1:A-530.  F'jK.A.  Eastern  Region. 
Fitzgerald  Federal  Building  #111.  John 
I".  Kennedy  IntematifMial  Airport, 
Jamaica,  New  York  11430;  telephone: 
(7]8).S53-0H.^7. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regiilatorv 
der  isions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energv-relnted 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be  " 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wi.shing  the 
FAA  to  acknowledge  receipt  of  th^ir 
comments  on  this  notit.-e  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  whir.h  tlie 
following  .statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AEA-02."  The  postcard  will  be  dale/ 
time  .stamped  and  returned  to  the 
t.ommentor.  All  communications 
received  on  or  before  the  specified 
(losing  date  for  comments  will  be 
considered  before  taking  ac  tion  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  AllVomments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  hcth 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  eai  h 
substantive  public;  contact  with  F.^.^ 
personnel  concerned  with  this 
rul;;making  wiii  be  filed  in  the  (io<  kel. 

Availability  of  .VPRMs 

Any  person  may  obtain  a  copv  of  this 
Notice  of  Proposed  Ruiem;.king  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7. 
F.A.A.  Eistern  Region.  Fitzgerald 
Federal  Building  #111.  John  F.  Keniiedv 
International  Airport,  Jamaica.  NY 
11430.  Communications  must  identify 
the  docket  num^)er  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRiMs  should 
also  request  a  copy  of  Ad\  isorv  Cin  ul.ir 
No.  1 1-2A.  whi(  h  descril)fs  tlie 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federit 
Aviation  Regulations  (14  CFR  part  71)  to 


establish  additional  class  E5  airspar:?  in 
the  vicinity  of  Hazehon,  PA.  The 
intended  effect  of  this  proposal  is  to 
lower  the  floor  of  controlled  airspae*  m 
this  vicinity  from  1,200  feet  to  700  feet 
above  ground  level  for  IFR  operations  at 
the  airport.  The  coordinates  fortliis 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E5  airspa<« 
designations  are  published  in  p.iragraph 
6005  of  FAA  Order  7400.9A,  Airspa*:^ 
Designations  and  Reporting  Points. 
dated  June  17.  1993,  and  effective 
September  Ifi,  1993,  which  is 
incorporated  bv  reference  in  14  Cf  R 
71.1  (.^8  FR  3fi298;  July  fi.  1993).  The 
Class  E5  airspace  designation  listed  ia 
this  document  would  be  published 
siibsequentlv  in  the  Order. 

The  F.^A  has  determined  that  this 
proposed  regulation  onlv  involves  .'in 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  (  urrent    It.  , 
therefore:  (1)  Is  not  a  "s'ignifirant 
regiilatorv  ac  tion"  under  Execulue 
Order  12HRfi;  (2)  is  not  a  "sigr.ifir  ant 
rule"  under  DOT  Regulator\  Pol:c;e.s 
and  Procedure<;  (44  FR  11034;  Fehrijarv 
26.  1979);  and  (.3)  does  not  warrant 
preparntion  of  a  regulatorv  evaluation  ;is 
the  anticipated  impaci  is  so  minimal. 
Since  tliis  is  a  routine  matter  that  v\i!l 
only  affec;t  air  traffic  procedures  and  ,;;r 
na\  ig.nion.  it  is  c  unified  that,  when 
promulgated,  this  propo-^ed  rule  will  nut 
have  a  signifi.ant  economic:  impact  on 
a  substantial  number  of  small  entities 
under  the  c  rileria  of  the  Requlaton, 
Flexihijitv  .-\(.t. 

List  of  Subjects  ia  14  CFR  Part  71 

Airspace.  Incorporation  b\  refen-ut  c. 

Nnvigrjtion  fnii). 

The  Proposed  .\meadment 

In  con.sideration  of  tiie  forego ii.';.-  il;.- 
FiHiernl  A\  iaiion  Administratioi) 
proposes  to  amend  14  CFR  paj-t  71  ,;s 
follows: 


PART  71— AMENDED^ 

1.  The  authority  citation  for  14  (J  K 
part  71  c;oniinues  to  read  as  follows: 

.Aiithorit>':  44  I    .SC.  app   t.14Ki,il.  n.i^f.,). 
ISK).  I:.0.  l(J8r>4.  2A  FK  W-.f>^.  3  tl-H.  1<»S>+- 
lM(,:i  Cmip  .  p   ics.^:  49  l.'.S.<:.  lOht^l.  ^A  t.l  H 
11. h<) 

§71.1     [Amended] 

2.  The  inc  orporation  bv  referenc  »•  in 
14  CFR  71.1  cjI  the  Federal  .Aviation 
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Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 

extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth 


AEA  PA  E5  Hazelton,  PA  [New] 

Hazeltnn  Municipal  Airport,  PA 

(I^t.  40'*59'13"  N.,  long.  75°59'41"  W.) 
HAWNS  OM 

(Lat.  40''58'49"  N.,  long.  75°53'14'  VV.) 
That  airspace  extending  upward  from  700 
feet  above  tne  surface  within  a  6.4-mile 
radius  of  the  Hazelton  Municipal  Airport  and 
that  airspace  extending  5.3  miles  north  and 
3.5  miles  south  along  the  Hazelton  Municipal 
Airport  localizer  east  course  extending  from 
the  6.4-mile  radius  area  to  9.9  miles  east  of 
the  HAWNS  OM. 
*         *         *         *         * 

Issued  in  Jamaica,  New  York,  on  )ulv  29. 
1994. 

John  S.  Walker, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  94-20302  Filed  8-17-94;  845  iim| 

BILUNG  COOE  4910-13-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  for 
Palletization 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  is 
proposing  revisions  to  the  Domestic 
Mail  Manual  (DMM)  standards 
concerning  the  preparation  of  mail  on 
pallets.  The  proposed  revisions  are 
intended  to  establish  consistent 
preparation  standards  for  all  classes  of 
mail  that  result  in  the  lowest  combined 
costs  of  handling  palletized  mail  for  the 
Postal  Service  and  its  customers  as  well 
as  to  facilitate  consistent  service  for 
palletized  mailings.  To  ensure  that  the 
Postal  Service  realizes  the  efficiencies 
related  to  placement  of  mail  on  pallets, 
postal  facilities  will  accept  pallets 
prepared  only  according  to  DMM  pallet 
statidards. 

DATES:  Comments  must  be  received  on 
or  before  September  19,  1994. 
ADDRESSES:  Address  all  comments  to 
the  Manager,  Business  Mail  Acceptance, 
U.S.  Postal  Service  Headquarters,  475 
L'Enfant  Plaza  SW,  Room  8430, 
Washington,  DC  20260-6808. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Beller,  (202)  268-51R6. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  makeup  standards  are  based 


on  three  distinct  overriding  factors:  (1) 
Joint  industry/postal  pallet  testing  and 
modeling  efforts;  (2)  current  bulk  mail 
center  (BMC)  processing  needs;  and  (3) 
roll-out  of  the  Integrated  Mail  Handling 
System  (IMHS). 

Industry/Postal  Pallet  Testing  and 
Modeling 

In  August  1993,  Postal  Service  and 
industry  representatives  met  to  identify 
the  barriers  to  increased  palletization 
and  to  formulate  a  process  for  assisting 
the  Postal  Service  in  its  decisions  on 
future  palletization  efforts.  It  was 
determined  that  a  two-pronged 
approach  should  be  undertaken  (1)^to 
explore  the  physical  pallet-handling 
processes  for  determining  optimal 
requirements  that  serve  both  mailer  and 
Postal  Service  needs;  and  (2)  to  identify 
enhanced  sortation  requirements  for 
ensuring  consistent  levels  of  service  for 
palletized  mailings. 

To  determine  physical  makeup 
requirements,  a  multifaceted  pallet  test 
was  commissioned.  The  first  phase  was 
conducted  at  the  Chicago  BMC, 
beginning  in  February  1994;  the  second 
phase  began  in  April,  adding  three 
BMCs  to  the  test.  With  the  assistance  of 
several  mailers  who  palletize,  the  Postal 
Service  analyzed  the  effect  of  double- 
and  triple-stacking,  shrinkwrapping,  top 
capping,  minimum  and  maximum 
weights  and  heights,  and  short-  and 
long-haul  shipment  effects.  Although 
there  is  still  additional  testing  to  do  on 
some  issues,  what  has  been  learned  is 
being  incorporated  into  these  new  pallet 
standards.  Proposed  standards  are 
summarized  below. 

To  determine  the  optimal  sortation 
requirements,  information  on  postal 
workload  factors  w'as  modeled  by  the 
Postal  Service  and  members  of  the 
Mailers'  Technical  Advisory  Committee 
(MTAQ.  Although  the  results  of  the 
modeling  efforts  have  not  aligned 
exactly,  the  consensus  of  the  industry 
and  the  Postal  Service  is  that  there  are 
positive  opportunities  to  expedite 
processing  available  from  selective 
increases  in  palletization  that  can  be 
achieved  by  providing  options  for  lower 
pallet  minimum  weights/volumes  for 
certain  categories  of  5-  and  3-digit 
pallets.  The  Postal  Service  also  believes 
that  the  proposed  requirement  to 
prepare  State  distribution  center  (SDC) 
pallets  for  packages,  trays,  and  sacks 
will  enhance  processing  opportunities. 

BMC  Processing  Needs  . 

In  order  to  address  existing  crorrity 
constraints  and  keep  the  BMC  ne. w.i,-k 
flowing  smoothly,  the  Postal  Ser\  ice 
will  need  to  move  as  much  mail  as 
possible  into  cross-dock  operations  to 


move  it  farther  into  the  distribution 
network.  The  Postal  Service's  priority  at 
this  time  is  to  provide  relief  to  the  BMCs 
for  the  processing  of  letter  mail  in  trays 
and  packages  of  flats.  The  Postal  Service 
has  relaxed  standards  on  pallet  size  for 
these  mail  types  because  it  is 
anticipated  that  palletization  will 
provide  the  most  relief  to  the  BMCs, 
while  not  extending  Postal  Service 
pallet-handling  resources  beyond 
supportable  limits. 

As  an  added  inducement  to  the  finest 
depth  of  .sort  for  pallets,  as  well  as  relief 
for  BMC  operations  heavily  affected  by 
unhanded  trays,  the  Postal  Service 
proposes  to  require  that  all  trays  on 
destination  and  mixed-BMC  pallets 
must  be  banded,  no  matter  where  the 
pallets  are  deposited,  whereas  trays  on 
pallets  made  up  to  finer  levels  of 
sortation,  such  as  5-digit  and  sectional 
center  facility  (SCF)  destinations,  will 
no  longer  need  to  be  banded. 

Integrated  Mail  Handling  System 
(IMHS) 

The  roll-out  of  the  IMHS  has  begun, 
including  funding  for  pallet-handHng 
equipment  and  the  mail  transport 
equipment  needed  to  support  expanded 
palletization.  Implementation  of  IMHS 
is  expected  in  1996.  Based  on  current 
equipment  and  planned  IMHS 
deployments  through  December  1994. 
the  Postal  Service  is  confident  that  it 
can  support  increased  pallet  demand 
and  processing  needs,  primarily  for 
trays  and  fiats  packages,  that  are  likely 
to  result  if  the  proposed  revised 
.standards  are  implemented. 

Summary  of  Proposed  Changes 

Height  Hestrictions  and  Stacking  Pallnts 

Pallet  maximum  height  restrictions 
are  being  relaxed  to  77  inches  for  any 
single  pallet,  as  well  as  for  double-  or 
triple-stacked  pallets,  where  stacking  is 
allowed.  The  testing  described  above 
indicated  that  pallet  loads  exceeding  77 
inches  are  a  problem  because  of  dock 
door  and  ceiling  heights  within  postal 
facilities,  and  door  and  internal  iteights 
of  Postal  Service  trailers  and  other 
vehicles.  This  maximum  is  consistent 
with  the  general  acceptance  throughout 
the  Postal  Ser\'ice  of  Postal-PAKs 
(cardboard  sleeves  used  by  the  Postal 
Service  to  contain  mail)  on  pallets  with 
acombined  height  of  75  inches,  plus  a 
2-inch  allowance  for  packing  material. 

The  77-inch  maximum  will  allow  a 
greater  amount  of  customer 
participation  because  mailers  will  be 
able  to  double-stack  and  in  some  ca.ses 
triple-stack  palletswhile  still  allowing 
safe  and  efficient  pallet  loading  aiid 
unloading  by  Postal  forklif^  equipment. 
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The  Postal  Service  is  proposing  to 
allow  mailers  to  triple  stack  pallets 
holding  bricklayed  parcels  and  travs  of 
letter-size  mail,  up  to  the  maximum 
allowable  height  and  weight.  Based  on 
test  results  to  date,  the  Postal  Service 
feels  comfortable  that  it  can  safely  and 
effidentJy  handle  such  pallets.  Tests 
with  mailers  are  continuing  to  evaluate 
the  potential  for  safe  and  efficient 
handling  of  triple-stacked  paliets  of 
packages. 

If  staf:king  pallets,  mailers  will  be 
required  to  place  pallets  for  the  same 
processing  facility  together  to  facilitate 
moving  as  much  mail  as  possible 
directly  into  cro.ss-dock  op»erations  at 
BMCs  for  further  movement  into  the 
distribution  network.  For  example,  if  a 
mailing  includes  multiple  pallets  for 
two  or  more  SCF  service  areas,  the 
mailer  must  .stack  and  .strap  together 
pallets  f:\-  the  .same  SCF  .service  area 
instead  of  stacking  together  pallets  for 
two  different  SCF  service  areas.  To 
-  obtain  greatest  use  of  transportation, 
mailers  may  stack  and  band  together 
pallets  for  different  plants  that  remain 
after  pallets  for  the  same  proce.ssing 
plants  have  been  banded  together. 

Poll  ft  Boxes 

The  Postal  Service  proposes  that 
mailers  use  only  the  following  tvpes  of 
pallet  boxes,  compatible  with  the  IMHS. 
placed  on  pallets  to  hold  sacks  of  mail 
or  parcels: 

a.  Full-size  pallet  boxes:  48  inches 
long.  40  im:hes  wide,  and  more  than  BO 
inches  high  with  triple  corrugated 
fiberboard  C  and/or  B  flute  wall 
material,  as  certified  by  the 
manufacturer.  When  these  boxes  are 
placed  on  a  pallet,  their  overall  height 
must  not  ex(»ed  77  inches. 

b.  Half-size  pallet  boxes  that  meet  the 
same  construction  standards  as  full-size 
boxes  and  have  the  following 
dimensions:  48  inches  long,  40  inches 
wide,  and  34  inches  high.  When  these 
boxes  are  placed  on  a  pallet,  the  overall 
height  must  not  exceed  40  inches. 

Top  Capping 

Top-rapping  requirements  ha\  e  been 
strengthwied  to  ensure  load  integrity 
because  in  the «ihanced  pallet 
environment  both  mailers  and  postal 
operations  will  be  transporting  and 
handling  an  increa.sed  volume  of 
double-  and  triple-.stac  ked  pallets.  In 
order  to  maintain  the  integrity  of  the 
load,  proteci  the  customers'  prodiurts. 
and  provide  a  flat  surface  for  safe  and 
effif.ient  stacking,  top  caps  (alorrg  with 
shrinkwrapping  and  bandingl  are 
required  on  all  pallets  that  either 
customers  or  postal  operations  mav 
have  an  opportunity  to  stack.  Half-size 


cardboard  pallet  boxes,  which  tend  to 
collapse  if  another  pallet  is  placed  on 
top,  will  not  require  top  caps  and  will 
be  permitted  only  on  the  top  pallet  if 
double-stacked.  Full-size  cardboard 
pallet  boxes  must  never  be  stacked  and 
will  also  not  require  top  cap.s. 

Top  caps  must  be  approximately  48 
inches  long,  40  inches  wide,  and  meet 
any  of  the  follovking  construction 
staiKlards: 

a.  Five-wood  boards  with  unifonn 
edges  and  nir>e-leg  pallet  contact  for 
stacking; 

b.  Gaylord  box  end  stvle.  with 
minimum  3-inch  side,  with  wall 
material  a  minimum  of  double  wall 
corrugated  fiberboard  C  and/or  B  flute; 

c.  Fiberboard  honeycomb  covered  on 
both  sides  with  heavy  linerhoard. 
minimum  '/^  inch  thick;  or 

d.  Corrugated  fiberboard  C  flute  sheet 
(overing  the  entire  fop  of  the  load,  with 
standard  pallet  solid  fiberboard  conier 
edge  protectors. 

Pallft  Strapping 

Proper  strapping  is  needed  to  sec;ure 
the  top  cap  and  load  to  the  pallet  and 
to  maintain  the  integrity  of  the  load 
during  shipping  and  handling.  Although 
at  least  two  straps  are  required,  the 
preferred  number  of  straps  on  a  pallet  is 
four,  two  placed  in  each  direction.  The 
preferred  strapping  material  is  5/8  inch 
wide  plastic  strapping  with  a  minimum 
breaking  strength  of  800  pounds.  Steel 
strapping  may  be  used  if  it  has  a 
minimum  width  of  1/2  inch  and  has  a 
greater  minimum  breaking  strength  of 
1 .200  pounds  required  to  ensure  that  it 
does  not  break  and  cause  injuries  to 
postal  employees  hiindling  pallet.s. 

Prohibit  inn  of  Court  ff;y  Pallt-ts 

••Courtes\  ••  pallets  (pallets  that  do  not 
meet  Domestic  Mail  Manual  (DMM) 
standards)  are  not  allowed.  Mailers 
must  be  authorized  to  palletize  under 
applicable  standards,  and  all  mail  on 
pallets  presented  to  the  Postal  Service 
must  be  prepared  in  accordance  with 
the  standards  appJitable  to  tlie  class  and 
type  of  mail  placed  on  the  pallets.  The 
relaxation  in  pallet  minimum  weights 
should  promote  and  facilitate 
customers'  adherence  to  makeup 
requirements.  These  requirements  allow 
the  Postal  Service  to  move  palletized 
mail  as  far  down  through  the  postal 
mailstream  as  possible,  reduce 
handlings,  and  improve  service. 
Kxcepfions  for  acceptance  of  pallets  that 
do  not  meet  DMM  standards  would 
undermine  these  efforts  and  will  not  be 
permitted. 


Tray  Strapping 

When  strapping  tra>'s.  mailers  must 
use  a  single  wrap  of  plastic  strap  pla(*xl 
around  the  length  of  the  tray  that  will 
ensure  that  the  tray  maintains  its 
integrity  throughout  processing  and 
transportation.  The  strap  must  not  crush 
the  tray  or  sleeve.  Mailers  should  follow 
the.se  guidelines  for  strapping  trays: 

a.  The  strap  should  have  a  10-pound 
minimum  tension. 

b.  The  preferred  material  for  tray 
strapping  (banding)  is  white  or  vellow 
textiued.  extruded,  coramerciarheal 
sealable  po!yprop\  lene  strapping  with  a 
minimum  1-inch  width  and  .025-in(Ji 
thickness.  If  other  plastic  banding 
material  is  used,  it  should  have  a 
minimum  tensile  breaking  strength  of  80 
pounds.  The  seal  of  the  band  should 
have  a  minimum  breaking  strength  of  60 
pounds.  The  elongation  of  the  altern.ite 
material  before  yield  should  be  less  than 
20  percent. 

c.  To  minimize  the  cutting  effed,  the 
material  should  form  a  flat  bend  with  a 
minimum  '  ^-in(.h  width  when  installed 
on  the  trnv. 

d.  The  seal  should  be  accomplished 
by  melting  the  ends  of  the  strap  togellvr 
using  the  heat  or  friction  mrethod  or  a 
knot  or  nonreusable  clasp.  When 
forcibly  opened,  the  seal  should  l)e 
in(.apable  of  l)eing  resealed  as  initially 
installed  and  evidence  of  anv  attempt  to 
reseiil  a  broken  seal  should  be  readilv 
detectable.  Knotted  seals  should  not'b.- 
ahle  to  be  retied. 

e.  The  strap  and  seal  should  not  In- 
harmfully  affected  by  moi.sfure  or 
ambient  temperature  ranging  fran)  40  to 
12.5  degrees  Fahrenheit. 

f.  Mailers  should  use  strapping 
material  manufactiuTjd  and  used 
according  to  the  best  rommen;iol 
practice  for  the  type  of  banding. 

As  noted  under  the  section  titled  BMC 
Pnxressing  Needs,  the  Postal  Serv  iu?  is 
proposing  that  mailers  must  strap  all 
trays  placed  on  de.stination  BMC  and 
mixed-BMC  pallets. 

Pallet  Sortatinn 

As  noted  above,  mailers  will  he 
required  to  prepare  SDC  pallets  for 
packages,  travs.  and  sacks  plat:«id  on 
pallets.  In  addition,  mailers  who  want 
an  alternative  to  bedloading  trays  will 
be  required  to  place  them  on  pallets  in 
accordance  with  DMM  standards.  Tliese 
standards  were  initially  published  as 
guidelines  in  the  Postal  Bullec  .  iManJi 
18.  1993;  January  20.  1994).  These 
changes  will  enhance  processing 
opportunities. 

Although  exempt  from  the  aoti«;e  and 
comment  requirements  of  the 
Administrative  Prot:edure  Act  (5  U.S.C. 
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553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
DMM,  incorporated  by  reference  in  the 
Code  of  Federal  Regulations.  See  39  CFR 
Part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  l!.S.C.  101, 
401,  403,  404.  3001-3011,  3201-3219,  3403- 
3406,3621.3626.5001, 

2.  Revise  the  following  units  of  the 
Domestic  Mail  Manual  as  noted  below: 

M030    CONTAINER  PREPARATION 


M()3J    Sacks  and  Trays 


2.0    Basic  Standards  for  Tray; 
Nonautomation  Rates 


2.4  Sleeving 

Each  tray  must  be  sleeved,  e.xcept  that 
when  all  pieces  in  a  mailing  originate 
and  destinate  in  the  delivery  area  of  the 
same  SCF,  the  processing  and 
distribution  manager  may  (on  request) 
issue  a  written  authorization  to  the 
mailer  to  submit  the  niaiiing.in  trays 
without  sleeves. 

2.5  Strapping 

Trays  that  are  not  placed  on  pallets 
(under  M042  orM043)  and  that  are 
transported  from  the  mailer's  plant  to  a 
BMC.  ASF,  or  AMF  on  USPS  or  mailer 
transportation  must  also  be  secured  by 
a  plastic  strap  placed  tightly  around  the 
length  of  the  tray.  The  strap  must  not 
crush  the  tray  or  sleeve.  When  trays  are 
placed  on  pallets  under  M042  or  M043, 
trays  placed  on  BMC  and  mixed-BMC 
pallets  must  be  secured  by  a  plastic 
strap,  regardless  of  where  the  mail  is 
deposited.  Strapping  is  not  required  on 
trays  placed  on  pallets  prepared  fo  finer 
levels  of  sortation. 

3.0     Basic  Standards  for  Tray.s — 
Automation  Rates 


3.6     Sleeving 

Each  tray  must  be  sleeved,  except  that 
when  all  pieces  in  a  mailing  originate 
and  destinate  in  the  deliver>'  area  of  the 
same  SCF,  the  processing  and 
distribution  manager  may  (on  request) 
issue  a  written  authorization  to  the 
mailer  to  submit  the  mailing  in  trays 


without  sleeves.  The  mailer  must  be 
able  to  produce  this  letter  upon  request 
of  the  post  office  verifying  mailings. 

3.7     Strapping 

Trays  that  are  not  placed  on  pallets 
(under  M042  or  M043)  and  that  are 
transported  from  the  mailer's  plant  to  a 
BMC,  ASF,  or  AMF  on  USPS  or  mailer 
transportation  must  also  be  secured  by 
a  plastic  strap  placed  tightly  around  the 
length  of  the  tray.  The  strap  must  not 
crush  the  tray  or  sleeve.  When  trays  are 
placed  on  pallets  under  M042  or  M043, 
trays  placed  on  BMC  and  mixed-BMC 
pallets  must  be  secured  by  a  plastic 
strap,  regardless  of  where  the  mail  is 
deposited.  Strapping  is  not  required  on 
trays  placed  on  pallets  prepared  to  finer 
levels  of  sortation. 

M040    Palletization 

M()41     Pallets 

1.0  Physical  Characteristics 

1.1  Construction 

|In  the  second  .sentence,  change  "65 
cubic  feet"  to  "80  cubic  feet."] 

***** 

1.5    Prohibition  of  Pallets  Not  Prepared 
According  to  Standard 

All  njail  on  pallets  presented  to  the 
Postal  Service  must  be  prepared  in 
accordance  with  the  standards 
applicable  to  the  class  and  type  of  mail 
placed  on  the  pallets. 

2.0  Top  Caps 

2.1  When  Required 

Top  caps  are  required  on  all  loaded 
pallets,  regardless  of  weight,  holding 
letter  trays  (MM  and  EMM)  of  mail, 
packages  of  mail,  sacks  of  mail,  and 
bricklayed  parcels. 

2.2  When  Not  Required 

Top  caps  are  not  required  on  loaded 
pallets,  regardless  of  weight,  holding 
sacks  or  parcels  contained  in  full-size  or 
halt-size  fiberboard  pallet  boxes 
("mailer  paks")  prepared  under  4.0. 

2.3  Design 

Top  caps  must  be  approximately  48 
inches  long,  40  inches  wide,  and  meet 
any  of  these  construction  standards: 

a.  Five-wood  boards  with  uniform 
edges  and  nine-leg  pallet  contact  for 
stacking. 

b.  Fiberboard  box  end  style,  with 
minimum  3-inch  side,  with  wall 
material  a  minimum  of  double  wall 
corrugated  fiberboard  C  and/or  B  flute, 

c.  Fiberboard  honeycomb  covered  on 
both  sides  with  heavy  linerboarci. 
minimum  1/2  inch  thick. 

d.  Corrugated  fiberboard  C  flute  sheet 
covering  the  entire  top  of  the  load  with 


standard  pallet  solid  fiberboard  corner 
edge  protectors. 

2.4    Securing 

A  top  cap  must  be  secured  to  the 
pallet,  horizontal  to  the  plane  of  the 
pallet,  with  strapping  or  banding  strong 
enough  to  keep  the  cap  in  place  so  that 
it  protects  the  mail  and  maintains  the 
integrity  of  the  pallet  load.  At  least  two 
straps  are  required  (one  in  each 
direction).  Strapping  material  may  be 
plastic  (at  least  5/8  inch  wide  with  a 
minimum  breaking  strength  of  800 
pounds)  or  steel  (at  least  Vz  inch  wide 
with  a  minimum  breaking  strength  of 
1,200  pounds). 

3.0  Stacking  Pallets 

3.1  Double  Stacking 

Pallets  maybe  double-stacked  if  the 
combined  gross  weight  of  the  stat.ked 
pallets  is  not  more  than  2,200  pounds; 
the  heavier  pallet  is  on  the  bottom;  the 
pallets  are  banded  together  with 
appropriate  strapping  material  to 
maintain  their  integrity  during 
transportation  and  handling;  and  the 
combined  height  of  the  stacked  pallets 
does  not  exceed  77  inches.  Pallets  with 
half-size  fiberboard  pallet  boxes  holding 
sacks  of  mail  or  parcels  must  be  the  top 
pallet  when  pallets  are  double-stacked. 

3.2  Triple  Stacking 

Pallets  holding  MM  or  EMM  trays  of 
letter-size  mail  or  bricklayed  parcels 
may  be  triple-stacked  if  the  combined 
gross  weight  of  the  stacked  pallets  is  not 
more  than  2,200  pounds.  No  other  type 
of  pallet  may  be  triple-stacked.  The 
heaviest  pallet  must  be  on  the  bottom 
and  the  lightest  on  the  top;  the  pallets 
must  be  banded  together  with 
appropriate  strapping  material  to 
maintain  their  integrity  during 
transportation  and  handling;  and  the 
combined  height  of  the  stacked  pallets 
must  not  exceed  77  inches. 

3.3  Pallets  for  Same  Facility 

Stack  pallets  for  the  same  processing 
facility  together.  Mailers  may  stack 
together  pallets  for  differe'nt  facilities 
that  remain  after  pallets  for  the  same 
facilities  are  stacked  and  banded 
together. 

[Renumber  current  4.0  as  5.0;  add  new 
4.0  as  follows:) 

4.0  Pallet  Boxes 

4.1  Definition 

Mailers  may  use  pallet  boxes, 
constructed  of  triple  wall  corrugated 
fiberboard  C  and/or  B  flute  material 
(described  below),  placed  on  pallets  to 
hold  sacks  or  parcels  prepared  under 


Federal  Register  /  Vol.  59,  No.  159  /  Thursday,  August  18,  1994  /  Prouosed  Rules 


{M042,  M043.  or  M044).  Sizes  are  as 
follows: 

a.  A  full-size  pallet  box  must  be  48 
inches  long,  40  inches  wide,  and  more 
than  60  inches  high.  When  placed  on  a 
pallet,  the  overall  height  must  not 
exceed  77  inches.  Full-size  pallet  boxes 
may  be  prepared  only  to  BMC 
destinations. 

b.  A  half-size  pallet  box  musi  be  48 
inches  long,  40  inches  wide,  and  34 
inches  high.  When  placed  on  a  pallet, 
the  overall  height  (including  a  fop  cap 
if  used)  must  not  exceed  40  inches. 

4.2    Securing 

A  pallet  box  must  be  secured  to  tlie 
pallet  base  with  strapping  or  banding 
strong  enough  to  keep  the  box  in  place 
so  that  it  protects  the  mail  and 
maintains  the  integrity  of  the  pallet 
load.  At  least  two  straps  are  required 
(one  in  each  direction).  Strapping 
material  may  be  plastic  (at  least  5/8  inch 
wide  with  a  minimum  breaking  strength 
of  800  pounds)  or  steel  (at  least  1/2  inch 
wide  with  a  minimum  breaking  strength 
of  1,200  pounds). 

(Revise  renumbered  5.0  as  follows.! 


425.19 


5.0    Preparation 


5.2  Minimum  Load 

In  a  single  mailing,  the  niininium  m.iil 
loads  per  pallet  are  as  foljows: 

a.  250  pounds  for  packages  of  second- 
or  third-class  mail  placed  on  5-digit  and 
3-digit  pallets  (optional);  500  pounds  for 
other  sacks,  packages,  bundles,  and 
parcels  on  pallets,  except  that  up  to 
10%  of  the  pallets  (not  including  5-  and 
3-digit  pallets  that  contain  le.ss  than  500 
pounds)  in  any  mailing  or  plant-verified 
drop  shipment  job  may  contain  less 

th  m  500  pounds,  but  not  less  than  250 
pounds,  of  mail.  This  10%  exception 
may  be  applied  to  all  mailings  that  are 
part  of  the  same  mailing  job. 

b.  Two  layers  of  EMM  travs. 

c.  Three  layers  of  MM  travs. 

[Renumber  5.3  as  5.5;  add  new  5.3  and 
5.4  as  follows:) 

5.3  Maximum  Load  Weight 

The  maximum  load  weight  is  2.200 
pounds  (mail  and  pallet)  for  all  pallets. 

5.4  Maximum  Load  Height 

The  combined  height  of  a  pallet  and 
its  load  must  not  exceed: 

a.  77  inches  for  sacks,  packages, 
bundles,  parcels,  and  full-size 
fiberboard  pallet  boxes. 

b.  40  inches  for  half-size  filx'rboard 
pallet  boxes. 

c.  Five  layers  of  EMM  trays. 

d.  Six  la\  ers  of  MM  tra\  s. 


M042     Second-Class  Mail 


*         •         • 


4.0    Preparing  Pallets  of  Packag.-^s  or 
Bundles 

(Delete  current  4.1  and  renumber  4.2 

through  4.5  as  4.1  through  4.4, 

respectively;  revise  renumbered  4  2  as 

follows:] 

*         •         •         *         « 

4.2     Presort  and  Labeling 


*         * 


1. 


e.  SDC  (required);  use  L201  for  Ln.e 


•  ■ 


5.0    Preparing  Pallets  of  Copalletized 
Flat-Size  Publications 

[Delete  current  5.3  and  renumber  5.4 

through  5.10  as  5.3  through  5.,P. 

respectively;  revise  reniiPihered  .s  :i  as 

follows:] 

«         •         ♦         «         . 

5.3     Presort  and  Labeling 


1. 


e.  SDC  (required):  use  LJOl  for  Liiv 


6.0     Preparing  Pallets  of  Sat.ks 

[Delete  current  6.1  and  renumber  fi  2 
through  6.4  as  fi.l  tf.roiigh  6.3, 
re'^pectively;  revise  renu.nibered  6,2  as 
follows:] 

*  ♦         •         .         . 

6.2     Pi-esort  and  Labelir,u 

*  »         »         ♦         • 

e.  SDC  (required);  use  L2i)l  for  Line 
1. 

f.  Transfer  huh  (optior.:.lj. 

*  *         •         •         « 

7.0  Preparing  Pallets  of  Tra\s  (Letti-r 
Mail) 

7.1  Tray  Preparation 

Trays  must  be  prepared  in  a(,i,ardai-;i  e 
with  the  standards  appli(,ab!e  to  the 
class  of  mail  and  rate  claimed. 

7.2  Pallet  Presort  and  Labeling 

Pallet  presort  sequence  and  labeling; 

a.  SCF  (required):  use  L002  (facilities 
in  Column  A  identified  with  three 
bullets  or  facilities  in  Colu;nn  B.  as 
applit  able)  for  Line  1. 

b.  SDC  (required):  use  L201  for  Li'-.e 
1. 

c.  BMC  (required):  use  1.705  for  L;;^' 
1. 

d.  Mixed-BMC  (required);  label  to 
origin  BMC;  use  L705  for  Line  1  and    ' 
show  aiiy  required  pro(.>'Ssir,g  i  u(Je 
right-justified  on  Line  2. 


7.3     Separation  of  Mailings 

Trays  from  automation  rate  mailings 
must  not  be  placed  on  pallets  vviih  trr.  vs 
from  nonaulomation  rate  mailings. 

M043     Third-ClassMail 


4.0    Prep;,rnig  Pallets  of  Packages  or 
Bundles 

[Delete  curre:-t  4  1  and  nnuniber  4  2 
through  4.F.  as  4.1  through  4.5, 
respective!) :  re \  ise  renumbered  4  2  as 
follows:] 


4.2     Presort  c:ni  Labeling 

•  *         «  •         « 

e.  SDC  (refjiM.'ed);  use  L201  for  Line 
1  (deposit  pallet  at  BMC  sen  ing  3-digil 
ZIP  Code  on  Line  1  if  DBMC  rate  is 
claimed). 

r  BMC  (required);  use  L705  (or  I  7  in 
if  DBMC  rate  is  (.(aimed)  for  Line  1 

g.  Mixed-BMC  (required):  label  to 
origin  BMC.  use  L705  for  Line  1  and 
show  any  required  processing  (.ode 
r;ght-justified  on  Lnie  2. 

•  »         *    ,     *         • 

4.5     Sacks 

[Change  the  ref^rerice  m  the  first 
sentence  from    4. 3"  to  ■'4.2."| 

•  «         •         •         » 

6.0  Preparing  F.dlets  of  Cop.illetir-J 
Fiat-Size  .Mailings 

6  1     Standards 

[Change  the  references  from  ■'4  2 
through  4.6"  to  '^.l  through  4  5  "j 


6.4     Size 

[Delete  current  6.4  and  re:nnnber  6  S 
through  6.12  as  6.4  through  6.11. 
respectivel\.l 


6.10     Sacking 

[Change  the  reference  in  the  first 
sentenc;e  from  "4.3"  to  ■'4.2."! 


7.0     Pallet;ziiig  Machinable  Third-Class 
Parcels 

[Delete  current  7  1  and  renj.'nOer  7.2 
through  7.5  as  7.1  through  7.4. 
rt?spe(  fi\el\  | 
•  »         .  .  , 

7.2  Line  2 

[Change  the  rt-lrreni  e  at  t.'.c  (■:^d  fro;:i 
"7,2"  to"7.1,  ■] 

7.3  '  -.  Presort  R:ite 

[Cl'ange  nil  refcrt^iK  rs  !r(i;-i  'T  2"  to 
"7.1."i 

*  *  •  •  • 
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8.0     Palletizing  Third-  And  Fourih- 
Cla.s.s  Machinable  Ptlrcels 

R.  1    Standards 

IChangethe  reference  froin  "4.2  throiij.'h 
4. 6"  to '"4.1  through  4. 5. "I 

8.2  Size 

(Delete  current  8.2  and  renumber  8.3 
through  8.8  as  8.2  through  H.7. 
'respectively.! 

8.3  Line  2 

[Change  the  reference  at  the  ynci  from 
••8.T"to"8.2."| 

8.4  Vs  Presort  Rale 

[Change  all  references  from  "H.A"  to 
•■fl.2."l 

•  *        «        *        « 

9.0    Preparing  Pallets  of  Sacks 

[Delete  current  9.1  and  renunihcr  n  2 
through  9.4  as  9.1  thrnugli  9  .T, 
respectively.] 

•  *        *        •         * 

9.2    Line  2 

[Change  reference  at  end  from  "9.2"  to 
■9.1. "1 

•  •         •         *         • 

10.0  Preparing  Palltits  of  Trnvs  (Letter 
Mail) 

10.1  Tray  Prepftrat ion 

Trays  must  be  prepared  in  accordunce 
with  the  standards  applicable  to  the 
class  of  mail  and  rate  claime  i. 

10.2  Pallet  Presort  and  Labeling 

Pallet  presort  sequence  and  labeling: 

a.  SCF"  (required):  use  L002  (facilities 
in  Column  A  identified  with  three 
bullets  or  facilities  in  Column  B,  as 
applicable)  for  Line  1. 

b.  SDC  (required):  use  L201  for  Line 

1  (deposit  pallet  at  BMC  serving  ^-di'git 
ZIP  Code  on  Line  1  if  DBMC  rate  is 
claimed). 

c.  BMC  (required):  use  L70")  for  Line 
1 

d.  Mixed-BMC  (required);  lubfl  to 
origin  BMC;  u.se  L70,t  for  Line  1  and 
show  any  required  processing  code 
right-justjfied  on  Line  2. 

10.3  Separation  of  Mailings 

Trays  from  automiition  rate  mailings 
mu.st  not  be  placed  on  pallets  with  tra\s 
from  nonautomation  rate  mailings. 

Mfl44    Fourth-Class  Mail 


3.0    Preparing  Pallets  oj  Packages 

(Delete  current  3.1  and  renumber  3.2 
through  3.5  as  3.1  through  3.4, 
nsspectively.) 


4.0     Pn'[),\rinu  P.'diets  of  Machinable 
f'ari.eis 

[Delete  current  4.1  and  renumber  4  2 
lhro;igh  4-B'as  4.1  through  4.fi. 
f.-;pHv. lively.] 


4.2     I.i)ie2  ;       ■  ^       • 

[(iirwigp  tl'.e  mferenci'  at  the  end  from 
"4..::    10  -4.1. "1 

•  »         ft         *         * 

."i.d     Pii'paring  Fnlk;ts  of  Special 
Fourth'  Class  Presort 

(Delete  cuVreMt  5.1  and  renumber  !\.2 
aTid  ')..1  as  ."i.t  and  5.2.  ies{>e(;tive!v.! 

•  * .        *         *         * 

'■>.!    L  lie  2 

f(;ha!igp  the  refert'nce  at  the  eiui  f:'oiii 
":..-"  to  "r).!.'! 

•  *!-«-«  ft 

.^>  lif'i^  AiitofJUitinn'Ci^rnpntihlr  lints 

•  •  *  •  • 

Z.\)     V^i\^i\\\('  .'Hui  Falltft  Prepnrntion 

•  •         *         *         * 

2..::    Faliets 

Pallets  must  be  prepared  under  the 
general  standards  in  M()41. 

ft         *         *         *         * 

.■\n  a^)propriate  amendment  to  39  CI'R 
111.3  to  reflei.t  these  changes  will  lie 
published  if  the  pro;)osal  is  adopted. 
.Staiile.y  F.  Mires, 

(JhirJ  r.'oii/ise/.  /.".t;i'.7uf/vv'. 

If-K  D(.ii  n4-i:0in0  Filed  R    17-94;  H;4r,  .iin; 

BILLING  CODE  T7M>-\2-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[IN39-1-6337B;  FRL-5012-2] 

Clean  Air  Act  Approval  and 
PromulgatJon  of  Employee  Commute 
Options  Programs;  Indiana 

AGENCY:  Fn\  irotmu'ntal  Pr(jte(tion 

.•^ge!:cy. 

ACTION:  PnjTJOsed  rule. 


SUMMARY:  The  United  States 
I-^nvi.-onmenta!  Protection  Agency 
(L'SEPA)  is  proposing  to  approve  the 
Suite  Implementation  Plan  (SIP) 
revisiori  request  submitted  hy  the  State 
of  Indiana  on  I'eliniary  2,5,  1994,  for  the 
purpose  of  establishing  an  F.niployee 
Conuiiute  Options  Program  (K(.,0 
Program)  in  Lake  and  Porter  Counties. 
The  SIP  request  was  submitted  bv 
IndianB  to  satisfy  the  statutory  mandate 
t!ia'  ,'in  ECO  Program  be  established  for 


employers  in  severe  and  extreme  ozorie 
nonattainment  areas  with  100  or  more 
em[)loyees.  Compliance  plans 
developed  by  these  employers  must  be 
designed  to  convincingly  demonstrate 
an  in,  rease  in  the  average  passenger 
0(  rup.'iccy  of  vehicles  used  by  their 
emplovees  who  commute  to  work 
during  the  peak  period  by  no  less  than 
2.-j-pen.:ent  above  the  average  vt;hicle 
occiijjancy  of  the  nonattainment  area  In 
ttip  final  rules  section  of  this  Federal 
Rcg'ster,  the  USEPA  is  approving  the 
SuUe's  SIP  rev  ision  request  without  . 
pri.cjr  proposal  because  USEPA  views 
thi-  as  a  noncontroversialrevision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
n^sponsp  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
iinal  rule  will  be  withdrawn  andthe 
[uiblic  cnm.ments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  A  second 
coniiiient  period  on  this  action  will  not 
be  lield.  Parties  interested  in 
conunenting  on  this  notice  should  do  so 
at  tliis  time. 

DATES:  Comments  on  this  proposed  raile 
must  b(^  received  on  or  before 
September  19,  1994. 
ADDRESSES:  Written  comments  should 
lie  mailed  to: ).  Elmer  Bortzer,  Chief. 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR18- 
I).  U.S.  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Finulevard,  Chicago,  Illinois  60604. 
Copies  of  the  State  submittal  and 
L'vSEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Regulation  Development 
Bronch  (AR18-I).  U.S.  Environmental 
Protection  Agency,  Region  .S,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Radolf.  Environmental  Scientist. 
Regulation  Development  Section,  _ 
Regulation  Development  Branch  (AR18- 
J),  U.S.  Environmental  Protection 
.•\gency.  Region  5.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604, 
(312) 886-3198. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  ndes  section 
of  this  Federal  Register. 

D;itod;  June  .30,  1994. 
David  A.  Ullrich, 

Avling  Hpfiional  Administrator 

jFR  Doc  '44-19t»0fl  Filod  B-17-94;  8:4f.  ami 
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40  CFR  Parts  52  and  81 

IC027-1-5754b;  FRL-5012-7] 

Approval  and  Promirigation  of  Air 
Quality  Implementation  Plans; 
Colorado;  New  Source  Review  and 
Prevention  of  Significant  Deterioration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  In  this  document,  the  EPA  is 
proposing  partial  approval  of  revisions 
to  the  State  Implementation  Plan  (SIP) 
pertaining  to  the  State's  new  source 
review  (NSR)  and  prevention  of 
significant  deterioration  (PSD) 
regulations,  which  was  submitted  by  the 
Governor  of  Colorado  on  January  14, 
1993.  In  the  final  rules  Section  of  this 
Federal  Register,  the  EPA  is  partiallv 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  submittal 
as  noncontroversial  and  anticipates  no 
adverse  connments.  A  detailed  rationale 
for  the  partial  approval  is  set  forth  in  the 
direct  final  rule.  If  no  adverse  comments 
are  received  in  response  to  this 
proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
the  EPA  receives  adverse  comments, 
then  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  notice.  Any  parties  interested  in 
mmmenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  19, 1994. 

ADDRESSES:  Written  comments  .should 
be  addressed  to  Vicki  Stamper,  8ART- 
AP.  at  the  EPA  Regional  Office  listed 
below.  Copies  of  the  documents  relevant 
to  this  proposed  rule  are  available  for 
public  inspection  during  norma! 
business  hours  at  the  following 
location.s: 

Air  Programs  Brani:h,  Environmental 
Protection  Agency,  Region  Vlll,  999 
18th  Street,  suite  500,  Denver, 
Colorado  80202-2466;  and  Air 
Pollution  Control  Division,  Colorado 
Department  of  Health,  4.300  Cherry 
Creek  Drive  South,. Denver,  Colorado 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Stamper,  8ART-AP, 

Environmental  Protection  Agency, 

Repjion  VIII.  999  18th  Street,  suite  500. 

Denver,  Colorado  80202-24r,r>,  (.30,3) 

29.3-176.'). 


SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
notice  of  the  same  title  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Dated;  July  b.  1994. 
Kerrigan  G.  Clough, 
Acting  Regional  Administnrtnr 
IFR  Doc.  94-20343  Filfd  8-17-9-4:  8-4. i  rfm| 
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40  CFR  Part  58 
[FRL-4842-4J 


Ambient  Air  Quality  Surveillance  Siting 
Criteria  for  Open  Path  Analyzers 

AGENCY:  Environmental  Protec  tion 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  amend 
provisions  of  part  58  of  chapter  I  of  title 
40  of  the  Code  of  Federal  Regulations  to 
define  the  appropriate  ambient  air 
monitoring  criteria  for  open  path  (long- 
path)  analyzers.  The  proposed  re\  isions 
to  the  Ambient  Air  Quality  Suneillance 
regulations  would  define  the  siting 
requirements  for  open  path  analvz^rs 
used  as  State  and  Lo(.a!  Air  Monitoring 
Stations  (SLAMS),  which  includes  both 
National  Air  Monitoring  Stations 
(NAMS)  and  Photochemical  Assf^ssment 
Monitoring  Stations  (PAMS),  as  well  as 
the  quality  assurance  procedures  for  this 
technology.  These  changes  will  allow 
the  ambient  air  monitoring  community 
to  effectively  use  open  path  monitoring 
data  for  regulatory  purposes. 
DATES:  Comments  must  be  rei  eived  on 
or  before  September  19,  1994.  Requests 
for  public  hearing  must  be  reteived  by 
September  2, 1994.  If  a  hearing  is  htid, 
<:omments  must  be  received  on  or  before 
30  days  from  the  conclusion  of  th-- 
hearing. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possibli-)  io: 
Air  Docket  (LE-131),  Attention:  Docket 
Number  A-93-^4,  U.S.  Environmt'ntal 
Protection  Agency,  room  M-1500.  401 
M  Street,  SVV..  Washington,  DC  204(i0. 
Public  hearing:  A  public  hearing  will 
be  held,  if  requested,  in  ac  (ordam'e  with 
information  provided  in  the  DATES 
section  of  this  proposal,  to  provid.^ 
interested  parties  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
revisions.  If  anyone  contacts  EPA 
requesting  a  public  hearing,  it  will  he 
held  at  the  EPA's  Environmental 
Research  Center,  Research  Triangle 
Park,  North  Carolina.  Persons  inten'sled 
in    ttending  the  hearing  or  wishing  to 
present  oral  It^stimony  should  notify  Ms. 


Lee  Ann  B.  B\  rd.  Monitoring  and 
Reports  Branch  (MD-14).  U.S. 
Environmental  Protection  Agenc>. 
Research  Triangle  Park.  North  Carol i:  a 
27711,  telephone  number  (919)  541- 
5367.  Specific  dates  and  other  pertint-nt 
details  ofthis  public  hearing  will  be 
published  in  a  separate  Federal  Reofstt-r 
notice. 

Docket:  Docket  Number  A-93-44. 
containing  supporting  information  uskI 
in  developing  ihese  revised  reguldtions, 
is  available  for  public  inspection  and 
copying  between  8:30  a.m.  and  12  nou.i. 
and  between  1:30  p.m.  and  330  p.m.. 
Monday  through  Friday,  at  EPA's  Air 
Docket  Se<:tion  at  the  address  noted 
above.  As  provided  in  40  CFR  Part  2  ,i 
reasonable  fee  may  be  i  barged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  .Ms. 
Lee  Ann  B.  Byrd  at  telephone  (9lHi  -.4]- 
5367  concerning  this  action.  The 
address  is  Monitoring  and  Reports 
Branch  (MD-14).  U.S.  Enxironmenl...! 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Conl«>nts 

I  Authority 

IJ  B;i(,kgroiirni  of  Prtijy.sf.)  K.iif 

III  Discussion  ni  Proposed  P-\isii):>,  :.i 

K.^ulation 
A.  ."iection  bH  1  Definitions 
B  Appendix  A— Quaiitv  \'sardini' 

KequiremeTls  for  Stati  ond  Lo<.il  A.r 

.Monitoring;  .Stations  (.SLAM.S) 
C  Appendix  3 — Quality  .Avsurant  -• 

Kequirempr.ts  for  Prpvpi.iion  of 

.Significant  D.'torioration  (PSD)  Ar 

Monitor!. 'in 
D  Appendix  If— Protje  ai;,!  Path  Siti;.^ 

Criteria  inr  .-.,T,bient  Air  Quality 

Monitoring 

IV  Comments  .,nd  the  PuWjl  Do<  k<-f 

V  Adminisfr,ft:ve  Requiremi-nts 

A.  Administrative  E)esi);;i.'tion. 

B.  Reporting  .md  Reconlkci-p-n^ 
Kequiremi';)is 

< .   Reguli>tor\  riexihilitv   ■\,  I 

I.  Authority 

Authority:  s,  ,  f,,jns  no.  jUi(d).  Jl.l.  .id 
319   if  the  Clcrtn  .A,ir  Act  as  .■:7ien<lod  4  J 
(•  .S.C.  7410.  7K0II,!).  7613.  7f.l9. 

II.  Background  of  Proposed  Rule 

The  Clean  Air  Art,  as  .iniended  in 
1990.  requirf>s.  in  sections  181(b)(J). 
185A.  and  186(b)(2)(A).  ambient  air 
quality  monitoring  for  p.i'poses  of 
defining  areas  of  nonattainment  w  itti 
the  National  .'.mbient  Air  Qu.ility 
Standards  (.NAAQS).  evaluating 
progress  towa,-d  achievement  of  ihe 
NAAQS  pursuant  to  State 
implementation  plans  (SlP'.s),  and 
reporting  air  quality  data  to  the  EP.^  to 
document  the  statu.s  and  trends  of ;    i 
N.ition's  air  quality  These  are  nonlu ;  .a] 
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activities,  and  to  achieve  the 
aforementioned  objectives,  the  EPA 
must  ensure  that  the  ambient  air 
monitoring  networks  consist  of  high 
quality  in^nunents  that  produce 
accurate  concentration  measurements. 
As  new  monitoring  techniques  are 
developed,  the  EPA  evaluates  the  new- 
methodology  and.  as  appropriate. 
determines  how  to  effectively 
incorporate  It  into  the  existing  air 
quality  monitoring  program.  To  assess 
new  ambient  air  monitoring  instruments 
for  those  pollutants  with  established 
NAAQS.  the  EPA  currently  uses  the 
Ambient  Air  Monitoring  Reference  and 
Equivalent  Method  regulatory 
procedures  detailed  in  title  40,  chapter 
1.  part  53.  The  EPAdoes  not  formally 
regulate  the  performance  testing  of 
ambient  air  monitoring  instruments, 
which  measure  pollutants  without 
established  NAAQS.  Methodology  for 
c:ollec.ted  ozone  (Oj)  precursor  data 
(specified  in  the  Photochemical 
Assessment  Monitoring  program  as 
volatile  organic  compounds  and  oxides 
of  nitrogen)  is  reviewed  in  the 
"Technical  Assistance  Document  for 
Sampling  and  Analysis  of  Ozone 
Precursors."  and  any  subsequent 
revisions,  EPA/BOO-8-91/215,  October 
1991.  Supplementing  the  part  53 
performance  reqiiirements  and  the 
aforementioned  "Technical  Assistance 
Document."  the  part  58  Ambient  Air 
Quality  Surveillance  regulation 
specifies  how  to  most  appropriately 
conduct  routine  ambient  air  monitorin}^ 
through  pollutant-specific  monitor 
siting  criteria,  operation  schedules, 
monitoring  network  design,  and  data 
reporting.  Under  the  part  58  provisions, 
each  SLAMS  must  employ  reference  or 
equivalent  methods,  as  determined 
according  to  part  53.  and  meet  all 
applicable  siting  requirements  as 
t:ontained  in  part  58.  before  its  data  can 
be  used  for  regulatory  purposes. 
SpecinraUy,  these  regulatory  actions 
include  comparison  with  the  NAAQS 
and  other  SIP-related  activities.  It  is 
important  to  note  that  the  NAMS  and 
the  PA\1S  are  subsets  of  the  SLAMS 
nttvvorks;  therefore,  provisions  for  the 
.SLAMS  also  apply  to  both  the  N.\MS 
ond  PAMS.  as  included  in  this  proposal. 

A  new  technique  for  monitoring 
|K^liutants  in  ambient  air  has  lieen 
developed  and  introduced  to  the  EPA 
Instruments  based  on  this  new 
technique,  called  open  path  (or  long- 
path)  analyzers,  use  ultraviolet,  visible, 
or  infrared  light  to  measure  nitrogen 
dioxide  (NO2).  O^.  carbon  monoxide 
(CO),  sulfur  dioxide  (SO2).  and  other 
gaseous  pollutant  c&.icentrations  over  a 
path  of  several  mettrs  up  to  several 


kilometers.  The  concentration 
measurements  obtained  by  these  open 
path  analyzers  are  path-integrated,  or 
path-averaged,  values.  Traditional  fixed 
point  analyzers  measure  pollutant 
concentrations  at  one  specific  point  by 
extracting  an  air  sample  from  the 
atmosphere  through  an  inlet  probe.  A 
li.st  of  all  EPA-approved  reference  and 
equivalemt  ambient  air  monitoring 
methods  is  available  through  the  docket. 
Due  to  the  hindamental  difference  in  the 
measurement  principles  of  open  path 
and  point  analyzers,  there  may  be  trade- 
offs in  using  each  type  of  instrument  for 
certain  applications.  Because  of  the 
ability  of  open  path  analyzers  to 
measure  pollutant  concentrations  over  a 
path,  these  new  techniques  are  expec.ted 
to  provide  better  spatial  coverage,  and- 
thereby  a  better  assessment  of  a  general 
population's  exposure  to  air  pollutants 
for  certain  applications.  However,  due 
to  this  satne  path-averaging 
characteristic,  open  path  analyzers 
could  underestimate  high  pollutant 
concentrations  at  specific  points  within 
the  measurement  path  for  other  ambient 
air  monitoring  situations.  The 
applicability  of  either  technique  to  n 
particular  monitoring  scenario  is 
dependent  on  a  number  of  factors 
including  plume  dispersion 
characteristics,  monitoring  location, 
pollutant  of  interest,  population  density, 
site  topography,  and  monitoring 
objective.  The  EPA  has  considered  theSe 
factors  in  evaluating  the  advantages  and 
disadvanlai^es  of  using  open  path 
analj-zera  for  the  various  ambient  air 
monitoring  applications  detailed  in  40 
CFR  part  58.  Additionally,  several 
studies  of  the  comparability  of  data 
collected  with  {)oint  and  open  path 
analyzers  have  been  conducted  hy  the 
EPA  and  by  other  organizations.  The 
most  recent  EPA  study  of  these  two 
methodologies  was  completed  during 
the  summer  of  1993  in  Baytown,  Texas. 
Results  from  this  study  and  others  are 
available  in  the  docket  for  public 
review.  The  EPA  solicits  comment  on 
these  studies  and  on  the  comparability 
of  using  path-averaged  and  point 
measurements  in  the  Nation's  ambient 
air  tnoniloring  programs. 

The  EPA  is  currently  assessing  the 
peiformaiu.e  of  an  open  path  analyzer  as 
a  candidate  method  under  part  53  to 
detemiine  if  it  should  be  designated  as 
an  equivalent  method  for  one  or  more  of 
those  pollutants.  In  parallel  with  this 
effort,  thf  EVA  has  developed  the 
appropriate  part  58  siting  and  quality 
assurance  criteria  for  open  path 
anal>zt;rt.,  which  are  contained  in  this 
proposal 

The  existing  part  58  monitoring 
network  design  criteria  define  the 


monitoring  objectives  for  a  particular 
site  in  terms  of  measurement  scale. 
More  specifically,  each  ambient  air 
monitoring  station  is  located  in  such  a 
way  that  it  represents  a  particular  air 
parcel  or  volume.  The  regulation  uses 
six  measurement  scales  to  describe  the 
size  of  these  air  parcels.  These  six  scales 
are:  microscale  (dimensions  of  several 
meters  to  approximately  100  meters), 
middle  scale  (100  to  500  meters), 
neighborhood  scale  (500  meters  to  4 
kilometers),  urban  scale  (4  to  50 
kilometers),  regional  scale  (tens  to 
hundreds  of  kilometers),  and  national  or 
global  scales.  (National  and  global  st:alt'S 
are  generally  not  applicable  for  a  single 
air  monitoring  station.  National  and 
global  averages  are  more  appropriately 
determined  by  networks  of  various 
monitoring  stations.)  Within  each  of 
these  measurement  st;ales.  it  is  a.ssumed 
that  the  pollutant  concentrations  are 
relatively  homogeneous;  therefore,  a 
monitor  placed  at  any  point  in  the  area, 
within  the  tolerances  of  this  siting 
regulation,  measures  a  concentration 
representative  of  that  area. 

Depending  on  the  objective  for  a 
particular  SLAMS,  each  pollutant  can 
be  monitored  on  a  particular 
measurement  scale  as  defined  in  Table 
5  of  appendix  D  in  part  58.  Ttie 
applicability  of  fhe  first  five  scales  to 
monitoring  the  four  pollutants 
referenced  in  this  proposal.  CO.  NO.-, 
0<,  and  SOj.  follows: 

Summary  of  Spatial  Scales  for 
Selected  SLAMS 


Meas- 

Ozone 

urement 
Scale 

CO 

NO, 

0, 

SO, 

pre- 
cur- 
sors' 

Micro-  ... 

Yes 

No  . 

No  . 

No  . 

No 

scale  .... 

Middle 

Yes 

Yes 

Yes 

Yes 

No. 

scale. 

NeiQh- 

Yes 

Yes 

Yes 

Yes 

Yes. 

t)or- 

tiood 

scale. 

Urt>an 

No  . 

Yes 

Yes 

Yes 

Yes. 

scale. 

Regional 

No  . 

No  . 

Yes 

Yes 

No. 

'  Ozone  precursors,  as  defined  in  the  PAMS 
program,  tncludc  volatite  organic  compounds, 
oxides  of  nitrogen,  and  selected  cartionyls. 

Existing  regulations  in  part  58  state 
that  the  pollutant  concentration  within 
a  particular  measurement  scale  is  nearly 
homogeneous,  and  that  a  point 
measurement  collected  in  this  same 
scale  generally  represents  any  other 
point  within  that  scale.  This  basic 
provision  defines  how  ambient  air 
monitoring  data  can  be  used  to 
rcprcs<!nt  the  air  quality  in  a 
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neighborhood,  dty.  or  other  geographtr, 
region.  Based  on  these  current 
provisions,  it  is  reasonable  to  accept 
that  a  path-averaged  measurement  taken 
within  the  dimensions  and  other  siting 
specifications  of  that  measurement  scale 
would  provide  a  value  descriptive  of 
that  same  geographic  region.  In  order  to 
maintain  data  comparability  between 
open  path  and  point  analyzers,  the 
revisions  contained  in  this  proposal  are 
based  on  the  siting  criteria  currently 
being  used  with  conventional  fixed 
point  ambient  air  monitoring  networks. 
The  most  obvious  difference  between 
the  proposed  and  existing  siting  criteria 
is  that  the  new  requirements  are  defined 
in  terms  of  a  "probe"  (applicable  to 
point  analyzers),  a  "monitoring  path" 
(applicable  to  open  path  analyzers),  or 
both.  Some  minor  flexibihfy  in  siting 
criteria  was  added  for  open  path 
analyzers  to  compensate  for  the 
additional  difficulties  in  locating 
suitable  sites  for  the  various  equipment 
used  with  an  open  path  analyzer,  such 
as  retroreflectors,  receivers,  and 
transmitters.  Nonetheless,  these  criteria 
should  still  provide  a  concentration 
representative  of  the  area  to  be 
monitored. 

h  is  important  to  note  that  criteria  for 
open  path  measurement  of  CO  in  a 
street  canyon  scenario,  typically  defined 
in  terms  of  microscale  dimensions  (up 
to  100  meters),  is  not  included  in  this 
proposal.  The  siting  criteria  currently 
used  for  microscale  CO  monitoring  is 
unique  and  narrow  in  scope  in 
comparison  to  other  monitoring 
.scenarios.  Adapting  the  existing  siting 
criteria  to  accommodate  path 
measurement  techniques,  as  this 
proposal  does  for  other  types  of 
monitoring  scales,  would  unduly 
restrict  the  usage  of  open  path  analyzers 
for  this  particular  application.  In  order 
to  fully  address  more  appropriate  siting 
criteria  for  microscale  CO  monitoring 
using  open  path  analyzers,  the  EPA 
must  more  fully  evaluate  the  effects  of 
measuring  path-averaged  CO 
concentrations  across  roadways, 
intersections,  and  at  locations  other 
than  those  currently  defined  in  the  part 
58  regulation.  The  EPA  specifically 
solicits  comments  from  the  public 
regarding  the  use  of  open  path  analyzers 
for  measuring  CO  in  microscale 
applications. 

III.  Discussion  of  Proposed  Revisions  to 
Regulations 

A.  Section  58.1    Definitions 

Today's  proposal  would  amend  the 
definitions  section  of  part  58  by  adding 
several  new  definitions  that  are 
neces.sary  to  clearly  define  the  proposed 


new  requirements  for  open  path 
analyzers.  Definitions  for  "point 
analyzer"  and  "open  path  analyzer  ' 
would  be  added  to  define  these  two 
types  of  automated  instruments  and  to 
clarify  the  distinction  between  them, 
since  the  various  new  and  existing 
requirements  may  apply  to  one  or  the 
other  or  both  types  of  analyzers.  A  new 
definition  for  "probe"  is  proposed  to 
specify  the  inlet  where  an  air  sample  is 
extracted  from  the  atmosphere  for 
delivery  to  a  sampler  or  point  analyzer. 
This  definition  would  clarify  that 
location  requirements  applicable  to 
point  analyzers  apply  to  the  analyzers 
probe  and  not  to  the  analyzer  (or 
sampler)  itself,  which  could  be  located 
some  distance  from  the  probe.  Similarly, 
a  new  definition  is  proposed  for 
"monitoring  path"  to  describe  the  path 
in  the  atmosphere  over  which  an  open 
path  analyzer  measures  and  averages  a 
pollutant  concentration.  Closely 
associated  with  the  term  "monitoring 
path"  are  new  definitions  for 
"monitoring  path  length,"  to  describe 
the  scalar  length  of  the  monitoring  path, 
and  "optical  measurement  path  length," 
to  describe  the  actual  length  of  the 
optical  beam  of  an  open  path 
instrument.  The  length  of  theopliuil 
beam  may  be  two  or  more  times  the 
length  of  the  monitoring  path  v.hen  one 
or  more  mirrors  are  used  to  cause  the 
optii  al  beam  to  pass  through  the 
monitoring  path  more  than  once. 

To  help  describe  the  new 
requirements  for  data  quality 
assessment  procedures,  the  term 
"effective  concentration"  is  proposed.  It 
would  refer  to  the  ambient 
concentration  of  a  pollutant  over  the 
monitoring  path  that  would  be 
equivalent  to  a  much  higher 
concentration  of  the  pollutant  contained 
in  a  short  calibration  cell  inserted  into 
the  optical  beam  of  an  open  path 
analyzer  during  a  precision  test  or 
accuracy  audit.  Specifically,  effective 
concentration  is  proposed  to  be  defined 
as  the  actual  concentration  of  the 
pollutant  in  the  test  cell  multiplied  by 
the  ratio  of  the  optical  measurement 
path  length  of  the  test  cell  to  the  optical 
measurement  path  length  of  the 
atmospheric  monitoring  path.  Also, 
when  a  calibration  cell  is  inserted  into 
the  actual  atmospheric  measurement 
beam  of  an  open  path  analyzer  for  a 
precision  or  accuracy  test,  the  resulting 
measurement  reading  would  be  the  sum 
of  the  pollutant  concentration  in  the 
calibration  cell  and  the  pollutant 
concentration  in  the  atmosphere.  The 
atmospheric  pollutant  concentration 
must  bfe  measured  separately  and 
subtracted  from  the  test  measjirement  to 


produce  a  "corrected  concentration," 
which  would  be  the  true  test  result. 
Thus,  the  term  "corrected 
concentration"  is  proposed  to  define  the 
result  of  such  a  precision  or  accuracy 
assessment  test  after  correction  of  the 
test  measurement  by  subtracting  the 
atmospheric  pollutant  concentration. 

Finally,  a  formal  definition  of 
"monitor"  is  proposed  to  clarify  its  use 
in  the  regulations  as  a  generic  term  to 
refer  to  any  type  of  ambient  air  analyzer 
or  sampler  that  is  acceptable  for  use  in 
a  SLAMS  monitoring  network  under 
Appendix  C  of  this  part.  A  monitor 
could  thus  be  a  point  analyzer,  an  open 
path  analyzer,  or  a  sampler. 

B.  Appendix  A—Quaiity  Assurance 
Bequirements  far  State  and  Local  Air 
Monitoring  Stations  (SLAMS) 

Appendix  A  sets  forth  both  geneml 
quality  a.ssurance  requirements 
applicable  to  SLAMS  air  monitoring  as 
well  as  specific  procedures  for  assessing 
the  quality  of  the  monitoring  data 
obtained  in  SLA.MS  monitoring 
networks.  While  the  general  quality 
assurance  requirements  (in  section  2) 
would  be  directly  applicable  to  open 
path  analyzers  without  change,  the  more 
specific  data  quality  a.ssessment 
procedures  (in  section  3)  mu.st  be 
modified  somewhat  to  apply  to  open 
path  analyzers.  Accordingly,  changes  to 
these  procedures  are  proposed  to 
incorporate  appropriate  data  quality 
assessment  tests  applicable  to  open  path 
monitoring  instruments.  To  the  extent 
possible,  the  new  requirements  are 
similar  or  parallel  to  the  existing 
requirements  for  point  analyzers. 

For  both  the  precision  test  (§1.1)  and 
the  accuracy  audit  (§  3.2).  the  proposed 
new  requirements  specify  that  an 
optic;al  calibration  or  test  cell  containing 
a  pollutant  concentration  standard  must 
be  inserted  into  the  optical 
measurement  beam  of  the  open  path 
analyzer.  Both  theor>'  and  testing 
indicate  that  the  u.se  of  such  a 
calibration  or  test  cell  is  equivalent  in 
accuracy  to  measurement  of  the 
equivalent  pollutant  concentration  in  air 
over  the  entire  monitoring  path  of  an 
open  path  analyzer.  Each  concentration 
standard  must  be  selected  such  that  it 
produces  an  "elTective  concentration" 
equivalent  to  a  specified  ambient 
concentration  over  the  monitoring  path. 
As  noted  previously,  effective 
concentration  is  defined  as  the  actual 
concentration  of  the  pollutant  in  the  test 
cell  multiplied  by  the  ratio  of  the  optical 
measurement  path  length  of  the  test  cell 
to  the  optical  measurement  path  length 
of  the  atmospheric  monitoring  path.  The 
effective  concentrations  specified  for  the 
precrision  and  accuraf:y  tests  for  open 
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path  analyzers  would  be  the  same  as  the 
test  concentrations  currently  specified 
in  these  procedures  for  point  analyzers. 

Ideally,  precision  and  accuracy 
assessments  should  test  a  monitoring 
instrument  in  its  normal  monitoring 
configuration.  Therefore,  the  proposed 
test  procedures  require  that  the  test  or 
calibration  cell  containing  the  test 
pollutant  concentration  standard  be 
inserted  into  the  actual  atmospheric 
measurement  beam  of  the  open  path 
analyzer.  The  resulting  test 
measurement  of  the  pollutant 
concentration  would  thus  be  the  sum  of 
the  test  concentration  in  the  cell  and  the 
pollutant  concentcation  in  the 
atmosphere,  because  the  measurement 
beam  would  pass  through  both  the  test 
cell  and  the  atmospheric  monitoring 
path.  Accordingly,  a  correction  for  the 
atmospheric  concentration  is  required  to 
obtain  the  true  test  result.  In  the 
proposed  procedures,  the  atmospheric 
pollutant  concentration  would  be 
measured  immediately  before  and  again 
immediately  after  the  precision  or 
accuracy  test,  and  the  average  of  these 
two  measurements  would  be  subtracted 
from  the  test  concentration 
measurement  to  produce  a  "corrected 
concentration,"  which  would  be 
reported  as  the  test  result. 

The  corrected  concentration  reported 
for  a  precision  or  accuracy  test  may  not 
be  accurate  if  the  atmospheric  pollutant 
concentration  changes  during  the  test. 
When  the  ambient  concentration  is 
variable,  the  average  of  the  pre-  and 
post-test  measurements  may  not  be  an 
accurate  representation  of  the  ambient 
pollutant  concentration  during  the  test. 
The  proposed  test  procedures 
recommend  that  these  tests  should  be 
carried  out,  if  possible,  during  periods 
when  the  atmospheric  pollutant 
concentration  is  low  and  steady.  The 
lowejr  the  atmospheric  pollutant 
concentration,  the  steadier  the 
concentration  is  likely  to  be  and  the 
better  the  pre-  and  post-test 
measurements  will  represent  the  actual 
atmospheric  concentration  during  the 
test  measurement.  Further,  the 
procedures  propose  that  if  the  pre-  and 
post-test  measurements  of  the 
atmospheric  concentration  differ  by 
more  that  20  percent  of  the  effective 
concentration  of  the  test  standard,  the 
test  result  would  be  discarded  and  the 
test  repeated. 

It  is  recognized  that  the  proposed  tests 
for  precision  and  accuracy  for  open  path 
analyzers,  as  well  as  the  existing  tests 
for  point  analyzers,  are  described  in 
very  general  terms,  and  that  additional, 
more  detailed  information  and  guidance 
is  usually  necessary  for  an  analyzer 
operator  to  carry  out  these  tests 


properly.  Accordingly,  section  3  of 
appendix  A  is  proposed  to  be  amended 
by  adding  an  explicit  indication  that 
supplemental  information  and  guidance 
to  assist  the  analyst  in  conducting  these 
tests  may  be  available  in  the 
publication,  "Quality  Assurance 
Handbook  for  Air  Pollution 
Measurement  Systems.  Volume  11" 
(EPA-600/4-77-027a.  identified  as 
Reference  3  at  the  end  of  Appendix  A), 
or  in  the  operation  or  instruction 
manual  associated  with  the  particular 
monitor  being  used. 

The  proposed  techniques  for 
precision  and  accuracy  assessment  of 
open  path  analyzers  are  based  largely  on 
consultations  with  the  manufacturer, 
along  with  EPA  tests,  of  the  differential 
optical  absorption  spectrometer  that  is 
currently  under  consideration  by  EPA 
for  possible  designation  as  equivalent 
methods  under  40  CFR  part  .53. 
However,  it  is  desirable  that  the 
techniques  be  generic  in  nature,  if 
possible,  so  that  they  would  be 
applicable  to  other  types  of  open  path 
monitoring  instruments  as  well.  In 
addition,  for  some  types  of  open  path 
instruments  or  for  some  installations  or 
configurations,  there  may  be  technical 
reasons  why  the  proposed  techniques 
for  precision  and  accuracy  assessment 
may  not  be  feasible,  appropriate,  or 
advisable.  The  procedures,  as  currently 
proposed,  allow  for  the  use  of  an 
alternate  local  light  source  or  an 
alternate  optical  path  that  does  not 
include  the  normal  atmospheric 
monitoring  path,  if  such  alternate 
configuration  is  permitted  by  the 
operation  or  instruction  manual 
associated  with  the  analyzer.  Since  the 
analyzer  operation  or  instruction 
manual  would  be  subject  to  approval  as 
part  of  the  requirements  for  EPA 
designation  of  an  open  path  analyzer  as 
an  equivalent  method,  EPA  would 
thereby  have  control  over  the  alternate 
configurations  that  would  be  allowable 
for  the  precision  and  accuracy 
assessment  tests. 

In  view  of  these  issues  regarding  the 
precision  and  accuracy  assessment 
techniques,  EPA  specifically  solicits 
comments  on:  (l)  The  suitability  of  the 
proposed  techniques;  (2)  the 
advisability  of  a  technique  that  requires 
correction  of  the  test  result  for  the 
atmospheric  pollutant  concentration 
versus  a  technique  that  does  not  require 
that  correction  but  does  not  test  the 
normal  atmospheric  measurement 
components  and  configuration.  (3)  the 
proposed  technique  for  correcting  test 
measurements  for  the  atmosplieric 
pollutant  concentration,  if  required,  and 
the  20  percent  limit  on  the  difference 
between  the  pre-  and  post-test 


measurements  of  the  atmospheric 
concentration;  and  (4)  whether  the 
proposed  techniques  are  sufficiently 
generic  in  nature  to  apply  to  various 
other  types  of  open  path  analyzers  that 
might  be  applicable  to  SLAMS 
monitoring,  or  how  the  techniques 
could  be  made  more  generic. 

C.  Appendix  B — Quality  Assurance 
Requirements  for  Prevention  of 
Significant  Deterioration  (PSD)  Air 
Monitoring 

Appendix  B  sets  forth  both  general 
quality  assurance  requirements  for  PSD 
monitoring  as  well  as  specific 
procedures  for  assessing  the  quality  of 
the  monitoring  data  obtained  in  PSU 
monitoring  networks.  The  amendments 
and  procedures  proposed  for  Appendix 
B  to  extend  the  existing  requirements  to 
open  path  analyzers  are  essentially 
identical  to  the  changes  proposed  for 
Appendix  A. 

D.  Appendix  E^Prohe  and  Path  Siting 
Criteria  for  Ambient  Air  Quality 
Monitoring 

This  proposal  would  amend 
Appendix  E  by  adding  new  siting' 
criteria  applicable  to  open  path 
analyzers  for  monitoring  of  SO;.  Oi. 
NO2.  CO,  and  O3  precursors  (defined  in 
the  PAMS  program  as  volatile  organic 
compounds,  oxides  of  nitrogen,  and 
selected  carbonyls).  Because  of  the 
substantial  similarity  in  the  siting 
criteria  for  SO2,  O3,  and  NO2  (both  the 
existing  criteria  for  point  monitors  and 
proposed  new  criteria  for  open  path 
analyzers),  the  siting  requirements  for 
these  three  pollutants  are  proposed  to  be 
combined,  consolidated,  and  set  forth  in 
section  2  of  appendix  E.  The  existing 
criteria  for  SO2,  O1,  and  NO;  in  sections 
3.  5,  and  6  would  be  deleted,  and  tho.se 
sections  would  be  reserved.  As  noted 
below,  the  criteria  for  CO  monitoring  ^re 
somewhat  different,  so  they  would  be 
retained  in  a  separate  section  4.  Siting 
criteria  for  measuring  O?  and  its 
precursors  as  part  of  a  PAMS  network 
are  included  in  section  10.  In  all  cases, 
the  new  open  path  provisions  would  be 
incorporated  into  the  existing 
provisions,  as  appropriate. 

The  proposed  new  open  path  siting 
requirements  largely  parallel  the 
existing  requirements  for  point 
analyzers,  with  the  revised  provisions 
applicable  to  either  a  "probe"  (for  point 
analyzers),  a  "monitoring  path"  (for 
open  path  analyzers),  or  both,  as 
appropriate.  Accordingly,  criteria  for  the 
monitoring  path  of  an  open  path 
analyzer  are  proposed  for  horizontal  and 
vertical  placement,  spacing  from  minor 
sources,  spacing  from  obstructions, 
spacing  from  trees,  and  spacing  from 
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roadways.  The  open  path  requirements 
would  apply  to  most  of  the  monitoring 
path— generally  80  or  90  percent— but 
not  to  the  entire  monitoring  path,  to 
allow  some  needed  flexibility  in  siting 
open  path  analyzers.  For  example,  using 
the  proposed  80  percent  requirement,  a 
monitoring  path  may  be  sited  across 
uneven  terrain,  where  up  to  20  percent 
of  the  monitoring  path  may  not  fall 
within  the  proposed  3  to  15  meter 
specification  for  height  above  ground. 

In  addition  to  the  criteria  common  to 
both  point  and  open  path  analyzers 
mentioned  above,  two  new  provisions, 
applicable  only  to  open  path  analyzers, 
would  limit  the  maximum  length  of  the 
monitoring  path  and  the  cumulative 
interferences  on  the  path.  The 
maximum  monitoring  path  length  limit 
would  help  to  ensure  that  open  path 
monitoring  data  represent  the  air 
volume  that  they  are  intended  to 
measure  according  to  the  monitoring 
objectives  of  the  spatial  scale  identified 
for  the  site.  Similarly,  the  limit  for  the 
cumulative  interferences  on  the 
monitoring  path  would  control  the  total 
amount  of  interferences  from  minor 
sources,  roadways,  obstructions,  and 
other  factors  that  might  unduly 
influence  the  monitoring  data  collected 
by  an  open  path  analyzer.  This  limit  is 
necessary  because  a  long  monitoring 
path  presents  a  much  greater 
opportunity  to  be  affected  by  multiple 
interferences.  It  is  also  recognized  that 
State  or  local  air  monitoring  agencies 
may  encounter  difficulties  in  locating 
atmospheric  monitoring  equipment  due 
to  vandalism,  scarcity  of  available  sites, 
and  other  considerations;  therefore, 
certain  provisions  are  included  in  both 
the  existing  and  the  (n-oposed  new 
provisions  of  the  regulation  to 
accommodate  these  difficulties. 

In  the  consolidation  of  current 
sections  3.  5.  and  6  to  section  2,  Tables 
2  and  3,  which  list  the  minimum 
separation  distance  between  0^  and  NO2 
stations  and  nearby  roadways,  would  be 
combined  and  redesignated  as  Table  1. 
As  a  result.  Table  1  (in  section  31,  Table 
4  (in  section  7),  Table  5  (in  section  10), 
and  Table  6  (in  section  12)  would  be 
renumbered  as  tables  2,  3,  4,  and  5. 
respectively.  Finally,  the  summary  of  all 
the  general  siting  requirements  in 
renumbered  Table  5  would  be  modified 
to  include  the  new  criteria  for 
monitoring  paths. 

IV.  Comments  and  the  Public  Docket 

The  EPA  welcomes  comments  on  all 
aspects  of  this  prO{>osed  rulemaking, 
specifically:  (a)  The  appropriateness  of 
using  open  path  (long-path)  analyzers  to 
measure  CO,  O3.  SO2.  NO2.  and/or  O^ 
precursors  (defined  in  the  PAMS 


program  as  volatile  organic  compounds, 
oxides  of  nitrogen,  and  selected 
carbonyls);  (b)  the  ability  of  a 
monitoring  agency  to  use  an  open  path 
analyzer  in  a  manner  consistent  with 
these  siting  criteria;  (c)  using  open  path 
analyzers  to  measure  CO  in  microscale 
scenarios;  (d)  the  precision  and 
accuracy  assessment  techniques  as 
described  in  the  proposed  Appendix  A 
and  Appendix  B  regulations;  (e)  using 
open  path  analyzers  to  measure  SO2  in 
source-oriented  ambient  air  monitoring 
networks,  particularly  in  micro-  and 
middle-scale  applications;  and  (f)  all 
available  and  relevant  study  information 
on  the  comparabiUty  of  open  path  and 
point  ambient  air  monitoring.  All 
comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  to  the  EPA  Air  Docket  Section, 
Docket  No.  A-93-44. 

Those  who  wish  to  submit  proprietary 
information  for  consideration  should 
clearly  separate  such  information  from 
other  comments  by: 

•  Labeling  proprietary  information 
"Confidential  Business  Information," 
and: 

•  Sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT)  and 
not  to  the  public  docket. 

This  will  help  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket.  If  a  commenter  wants  the 
EPA  to  use  a  submission  labeled  as 
confidential  business  information  as 
part  of  the  basis  for  the  final  rule,  then 
a  nonconfidential  version  of  the 
document,  which  summarizes  the  key 
data  or  information,  should  be  sent  to 
the  docket. 

Information  covered  by  a  claim  of 
4:onfidentiali!y  will  be  disclosed  bv  the 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  noclaim  of  confidentiality 
accompanies  the  .submission  when  it  is 
received  by  the  EPA.  the  submission 
may  be  made  available  to  the  public 
without  notifying  the  commenfers. 

V.  Administrative  Requirements 

A.  Administrative  Dt-signntinn 
Executive  Order  12866 

I'nder  Executive  Order  128Rfi  (58  PR 
5173,'j  (Of;tober  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
«  onomy  of  $100  million  or  more  or 


adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  dierious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  r  ghts  and 
obligations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Reporting  and  Recordkeeping 
Requirements 

All  of  the  information  collection 
requirements  contained  in  part  58  have 
been  approved  by  the  OMB  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.,  and  have  been 
assigned  OMB  Control  Number  2060- 
0084.  This  proposed  amendment  to  Part 
58  does  not  add  any  new  information 
coliec;tion  requirements. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  seciion  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
R05(h).  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
rulemaking  package  does  not  impose 
any  additional  requirements  on  small 
entities,  rather,  it  is  this  proposal's 
inttT.t  to  provide  all  entities  with  the 
option  to  choose  the  most  suitable 
ainbii  nt  air  method  for  their  particular 
.ipp.'ic  ation.  This  proposal  provides  the 
appropriate  siting  and  quaUty  assuraniv 
criteria  for  a  new  ambient  air 
monitoring  technology  (open  path 
.nimh  x»^rs)  as  they  are  used  in  various 
applications.  All  of  the  criteria  listed  in 
this  rulemaking  package  parallel 
existing  requirements  and  vary  only  as 
nece.ssary  due  to  technological 
differences  between  measurement 
tef.hniques.  It  is  possible  that  a 
beneficial  impact  may  be  encountered 
b\  some  small  entities  that  use  this  new 
tethnology  in  certain  scenarios. 

List  of  Subjects  in  40  CFR  Part  58 

Air  pollution  control.  Ambient  air 
monitoring.  Ambient  air  monitoring 
networks  and  siting  criteria. 
Intergovernmental  relations.  National 
ambient  air  monitoring  program. 
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Quality  assurance  requirements. 
Reporting  and  recordkeeping 
requirements.  State  and  local  agency 
ambient  air  monitoring  programs. 

Dated:  August  4, 1994. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  forth  in  the  preamble, 
title  40,  chapter  I.  part  58  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  5&-[AMENDED] 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410.  7601(a),  7613, 
and  7619. 

2.  In  §  58.1,  the  following  definitions 
are  added: 

§58.1    Definitions. 

•      '  *         »         *         *       . 

(z)  Point  analyzer  is  an  automated 
analytical  method  that  measures 
pollutant  concentration  in  an  ambient 
air  sample  extracted  from  the 
atmosphere  at  a  specific  inlet  probe 
point  and  that  has  been  designated  as  a 
reference  or  equivalent  method  in 
accordance  with  part  53  of  this  chapter. 

(aa)  Probe  is  the  actual  inlet  where  an 
air  sample  is  extracted  from  the 
atmosphere  for  delivery  to  a  sampler  or 
point  analyzer  for  pollutant  analysis. 

(bb)  Open  path  analyzer  is  an 
automated  analytical  method  that 
measures  the  average  atmospheric 
pollutant  concentration  in  situ  along 
one  or  more  monitoring  paths  having  a 
monitoring  path  length  of  5  meters  or 
more  and  that  has  been  designated  as  a 
reference  or  equivalent  method  under 
the  provisions  of  part  53  of  this  chapter. 

(cc)  Monitoring  path  for  an  open  path 
analyzer  is  the  actual  path  in-space  over 
which  the  pollutant  concentration  is 
measured  and  averaged. 

(dd)  Monitoring  path  length  of  an 
open  path  analyzer  is  the  length  of  the 
monitoring  path  in  the  atmosphere  over 
which  the  average  pollutant 
concentration  measurement  is 
determined.  See  also,  "optical 
measurement  path  length." 

(ee)  Optical  measurement  path  length 
is  the  actual  length  of  the  optical  beam 
over  which  measurement  of  the 
pollutant  is  determined.  Generally,  the 
optical  measurement  path  length  is: 

(1)  Equal  to  the  monitoring  path 
length  for  a  (bistatic)  system  having 
transmitter  and  receiver  at  opposite 
ends  of  the  monitoring  path; 

(2)  Equal  to  twice  the  monitoring  path 
length  for  a  (monostatic)  system  having 
a  transmitter  and  receiver  at  one  end  of 
the  monitoring  path  and  a  mirror  or 
retroreflector  at  the  other  end;  or 


(3)  Equal  to  some  multiple  of  the 
monitoring  path  length  for  more 
complex  systems  having  multiple  passes 
of  the  measurement  beam  through  the 
monitoring  path. 

(ff)  Effective  concentration  pertains  to 
testing  an  open  path  analyzer  with  a 
high-concentration  calibration  or  audit 
standard  gas  contained  in  a  short  test 
cell  inserted  into  the  optical 
measurement  beam  of  the  instrument. 
Effective  concentration  is  the  equivalent 
ambient-level  concentration  that  would 
produce  the  same  spectral  absorbance 
over  the  actual  atmospheric  monitoring 
path  length  as  produced  by  the  high- 
concentration  gas  in  the  short  test  cell. 
Quantitatively,  effective  concentration 
is  equal  to  the  actual  concentration  of 
the  gas  standard  in  the  test  cell 
multiplied  by  the  ratio  of  the  path 
length  of  the  test  cell  to  the  actual 
atmospheric  monitoring  path  length. 

(gg)  Corrected  concentration  pertains 
to  the  result  of  an  accuracy  or  precision 
assessment  test  of  an  open  path  analyzer 
in  which  a  high-concentration  test  or 
audit  standard  gas  contained  in  a  short 
test  cell  is  inserted  into  the  optical 
measurement  beam  of  the  instrument. 
When  the  pollutant  concentration 
measured  by  the  analyzer  in  such  a  test 
includes  both  the  pollutant 
concentration  in  the  test  cell  and  the 
concentration  in  the  atmosphere,  the 
atmospheric  pollutant  concentration 
must  be  subtracted  from  the  test 
measurement  to  obtain  the  corrected 
concentration  test  result.  The  corrected 
concentration  is  equal  to  the  measured 
concentration  minus  the  average  of  the 
atmospheric  pollutant  concentrations 
measured  (without  the  test  cell) 
immediately  before  and  immediately 
after  the  test. 

(hh)  Monitor  is  a  generic  term  for  an 
instrument,  sampler,  analyzer,  or  other 
device  that  measures  or  assists  in  the 
measurement  of  atmospheric  air 
pollutants  and  is  acceptable  for  use  in 
ambient  air  surveillance  under  the 
provisions  of  appendix  C  to  this  part, 
including  both  point  and  open  path 
analyzers  that  have  been  designated  as 
reference  or  equivalent  methods  under 
part  53  of  this  chapter  and  air  samplers 
that  are  specified  as  part  of  a  manual 
method  that  has  been  designated  as  a 
reference  or  equivalent  method  under 
part  53  of  this  chapter. 

Appendix  A  (Amended] 

3.  Appendix  A  is  amended  as  follows: 

a.  The  fourth  paragraph  of  section  3 
introductory  text  is  revised. 

b.  Section  3.1  is  revised. 

c.  The  text  preceding  the  table  in  the 
second  paragraph,  and  the  seventh,  and 
eighth  (jpragraphs  of  §  3.2  are  revised; 


and  a  new  paragraph  is  added  between 
the  seventh  and  eighth  paragraphs, 
d.  Table  A-1  is  revised. 

Appendix  A — Quality  Assurance 
Requirements  for  State  and  Local  Air 
Monitoring  Stations  (SLAMS) 


3.  Data  Quality  Assessment  Requirements 
***** 

Assessment  results  shall  be  reported  as 
specified  in  section  4.  Concentration  and 
flow  standards  must  be  as  specified  in  §§  2.3 
or  3.4.  In  addition,  working  standards  and 
equipment  used  for  accuracy  audits  must  not 
be  the  same  standards  and  equipment  used 
for  routine  calibration.  Additional 
information  and  guidance  in  the  technical 
aspects  of  conducting  these  tests  may  be 
found  in  Reference  3  or  in  the  operation  or 
instniction  manual  associated  with  the 
analyzer  or  sampler.  Concentration 
measurements  reported  from  analyzers  or 
analytical  systems  (indicated  concentrations) 
should  be  based  on  stable  readings  and  must 
be  derived  by  means  of  the  same  calibration 
curve  and  data  processing  system  used  to 
obtain  the  routine  air  monitoring  data  (see 
Reference  1  and  Reference  3.  section 
2.0.9.1.3(d)).  Table  A-1  provides  a  summary 
of  the  minimum  data  quality  assessment 
requirements,  which  are  described  in  mon? 
detail  in  the  following  sections. 

3.1     F'rocision  of  Automated  Methods 

A  one-point  precision  check  must  be 
carried  out  at  least  once  every  2  weeks 
on  each  automated  analyzer  used  to 
measure  SO2.  NO2.  O3.  and  CO.  The 
precision  check  is  made  by  challenging 
the  analyzer  with  a  precision  check  gas 
of  known  concentration  (effective 
concentration  for  open  path  analyzers) 
between  0.08  and  0.10  ppm  for  SO2, 
NO2.  and  O3  analyzers,  and  between  8 
and  10  ppm  for  CO  analyzers.  To  check 
the  precision  of  SLAMS  analyzers 
operating  on  ranges  higher  than  0  to  1.0 
ppm  SO2.  NO2,  and  O3.  or  0  to  100  ppm 
for  CO,  use  precision  check  gases  of 
appropriately  higher  concentration  as 
approved  by  the  appropriate  Regional 
Administrator  or  the  Regional 
Administrator's  designee.  However,  the 
results  of  precision  checks  at 
concentration  levels  other  than  those 
specified  above  need  not  be  reported  to 
the  EPA.  The  standards  from  which 
precision  check  test  concentrations  cire 
obtained  must  meet  the  specifications  of 
§2.3. 

Except  for  certain  CO  analyzers  described 
below,  point  analyzers  must  operate  in  their 
normal  sampling  mode  during  the  precision 
check,  and  the  test  atmosphere  must  pass 
through  all  filters,  scrubbers,  conditioners, 
and  other  comf>onents  used  during  normal 
ambient  sampling  and  as  much  of  the 
ambient  air  inlet  system  as  is  practicable.  If 
permitted  by  the  associated  operation  or 
instruction  manual,  a  CO  point  analyzer  may 
be  temporarily  modified  during  the  precision 
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check  to  reduce  vent  or  purge  flows,  or  the 
test  atmosphere  may  enter  the  anaK'zer  at  a 
point  other  than  the  normal  sample  ink  t. 
provided  that  the  analyzer's  response  is  not 
likely  to  be  altered  by  these  deviations  from 
the  normal  operational  mode. 

If  a  precision  check  is  made  in  conjunction 
vvith  a  zero  or  span  adjustment,  it  must  Iw 
made  prior  to  such  zero  or  span  a(i)ustmont>;. 
Randomization  of  the  precision  check  with 
respect  to  time  of  day.  day  of  week,  „nd 
routine  service  and  adjustments  is 
encouraged  where  possible. 

Open  path  analyzers  are  to^.ted  In  insprti;:" 
a  test  cell  containing  a  precision  check  gns 
concentration  into  the  optica!  measurenient 
beam  of  the  instrument.  If  possible,  the 
normally  used  transmitter,  receiver,  and.  as 
appropriate,  reflecting  devices  should  be 
used  during  the  test,  and  the  normal 
monitoring  configuration  of  the  instrjn-nat 
should  be  altered  as  little  as  possible  to 
accommodate  the  test  cell  for  the  t»'st 
However,  if  permitted  by  the  associated 
operation  or  instruction'manual,  an  alternate 
local  light  source  or  an  alternate  optical  path 
that  does  not  include  the  normal  atrriospheric 
monitoring  path  may  be  used.  The  actual 
concentration  of  the  precision  check  gas  in 
the  test  cell  must  be  selected  to  produce  an 
"effective  concentration"  in  the  range 
specified  above.  Generally,  the  precision  test 
concentration  measurement  will  be  the  sum 
of  the  atmospheric  pollutant  concentration 
and  the  precision  test  concentration.  If  so,  the 
result  must  be  corrected  to  remove  the 
atmospheric  concentration  contribution.  The 
"corrected  concentration"  is  obtained  by 
subtracting  the  average  of  the  atmospheric 
concentrations  measured  by  the  instrument 
immediately  before  and  immediately  after  the 
precision  check  test  fhjm  the  precision  test 
concentration  measurement.  If  the  difference 
between  these  before  and  after  measurements 
is  greater  than  20  percent  of 'he  etf.-c  tive 


concentration  of  the  test  gas.  discard  the  test 
result  and  repeat  the  test.  If  possible,  open 
path  ar.alyzers  should  be  tested  during 
periods  when  the  atmospheric  pollutant 
concentrations  are  relatively  low  and  steady 
Report  the  actual  concentration  (effective' 
concentration  for  open  path  analyzers)  of  the 
precision  check  gas  and  the  com'snon.iing 
concentration  measurement  (lorrectr d 
concentration,  if  applicable,  for  open  path 
analyzers)  indicated  b\  the  analvzer  The 
percent  differences  between  these 
concentrations  are  used  to  assess  the 
precision  of  the  monitoring  d.ita  as  de^i  r^bed 
in§5.l. 

3.2    .^c  curacy  of  Automated  Methods 
•  *  *  »  • 

The  audit  is  made  bv  chailengmg  the 
analyzer  with  at  least  one  audit  gas  of  known 
concentration  (effective  concenUation  for 
open  path  analyzers)  from  each  of  the 
following  ranges  that  fall  within  the 
measurement  range  of  the  analvzer  being 
liudited: 
»  *  *  «  » 

For  point  analyzers,  the  midit  sh,;!l  b.' 
carried  out  by  allowing  the  analyzer  to 
analyze  the  audit  test  atmosphere  in  its 
normal  sampling  mode  such  that  the  test 
atmosphere  passes  through  all  filters, 
scrubbers,  conditioners,  and  other  samp.e 
inlet  components  used  during  normal 
ambient  sampling  and  as  much  of  the 
ambient  air  inlet  system  as  is  prattiLiib.'e  T!ie 
e.xception  given  in  §  3.1  for  certain  CO 
^malyzers  does  not  appiv  for  audits. 

Open  path  analyzers  are  audited  by 
in.serting  a  test  cell  containing  the  various 
audit  gas  concentrations  into  the  optical 
measurement  beam  of  the  instrument.  !f 
possible,  the  normally  used  transmitter. 
receiver,  and,  as  appropriate,  reflecting 
devices  should  be  used  during  the  a  jdii.  .i:.(i 
the  normal  monitoring  configuration  of  the 


instrument  should  be  modified  as  little  iis 
possible  to  accommodate  the  test  cell  for  the 
audit.  However,  if  permitted  by  the 
associated  operation  or  instnic'tion  m.n.ual. 
an  alternate  local  light  source  or  an  alrem.ite 
optical  path  that  does  not  include  the  nor:)..,) 
atmospheric  monitoring  path  mav  Ije  used. 
The  actual  concentrations  of  the  audit  gas  .n 
the  test  cell  must  be  selected  to  prcjriuce 
"effective  concentrations"  in  the  range's 
specified  in  this  §  3.2.  Generallv.  eai  h  au.!,t 
concentration  measurement  result  ?\ ill  b"  thV' 
sum  of  the  atmospheric  pollutant 
concentration  and  the  audit  test 
concentration.  If  so,  the  result  must  be 
corrected  to  remove  the  atmospheric 
concentration  contribution.  The  'correi  fd 
concentration"  is  obtained  by  subtracting  r»-e 
average  of  the  atmospheric  concentration 
measured  by  the  instrument  immediotely 
before  and  immediately  after  the  audit  test 
(or  preferably  before  and  after  eat  h  audit 
concentration  level)  from  the  audit 
concentration  measurement.  If  the  difference 
between  the  before  anj  after  measurements  is 
greater  than  20  percent  of  the  effective 
concentration  of  the  test  gas  standard, 
discard  the  test  result  for  that  concentration 
level  and  repeat  the  test  for  that  level,  if 
possible,  open  path  analyzers  should  !>' 
audited  during  periods  when  the 
atmospheric  pollutant  Concentrations  ,ire 
relatively  low  and  steady. 

Report  both  the  audit  test  (  onci  r,tri;;.ons 
(effective  concentrations  for  open  pa'h 
analyzers)  and  the  corresponding 
concentration  measurements  (corrected 
concentrations,  if  applicable,  for  open  path 
analyzers)  indicated  or  produced  by  the 
analyzer  being  tested.  The  percent 
differences  between  these  concentrations  are 
u.sed  to  asses.s  the  accura(  \  of  the  moi'.itor:P4 
d.ita  as  described  in  ^  fi  2 


Table  A-1.— Minimum  Data  Assessment  Requirements 


Method 


Precision: 

Automated  Methods 
for  SO;,  NO:,  O-., 
and  CO. 

Manual  methods  in- 
cluding lead. 


Accuracy: 

Automated  Methods 
tor  SO:.  NO:,  O,. 
and  CO. 


Manual     methods    for 
SO:  and  NO:. 


Assessment  method 


Response  check  at  con- 
centration between  .08 
&  .10  ppm  (8  &  10  ppm 
for  CO)  2. 

Collocated  samplers  


Coverage 


Each  analyzer 


TSP,  PM-10 


Response  check  at:  .OS- 
OS  ppm,:^  .1&-.20 
ppm;' .;  .35-.45  ppm,  12 
.80-.90  ppm;i;  (if  appli- 
cable). 

Ctieck  of  analytical  proce- 
dures with  audit  stand- 
ard solutions. 

Check  of  sampler  flow  rate 


1  site  for  1-5  sites;  2  sites 
for  6-20  sites;  3  sites  > 
20  sites;  (sles  wit.'i 
highest  cone). 

1.  Each  analyzer.  2.  25% 
of  analyzers  {at  least  i ). 


Analytical  system 


Minimum  frequency 


Once  per  2  weeks 


Once  per  week 


I 


.  Each  sampler.  2.  25% 
of  samplers  (at  least  1). 


Once  per  year.  2.  Each 
calendar  quarter. 


Each  day  samples  are 
analyzed,  at  least  tmce 
per  quarter. 


.  Once  per  year.  2. 
calendar  quarter. 


Each 


Parameters  reported 


Actual  concentration?  and 
measured  concentra- 
tion.^ 

Two  concentration  meas- 
orements. 


Actual  concentration-"  ano 
measured  (indicated) 
concentrations  for  eacn 
level. 

Actual  concentration  ar,d 
measured  (indicated) 
concentration  for  eacti 
audit  solution. 

Actual  flow  rate  and  flow 
rate  indicated  by  the 
sampler. 
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Table  A-i  .—Minimum  D&ta  Assessment  Requ!REments— Continued 


Method 

Assessment  method 

Coverage 

Minimum  frequency 

Parameters  repotted 

Lead 

1.  Check  sample  flow  rate 
as   fof  TSP.   2.   Check 
analytical    system    with 
Pb  audit  stfips- 

1    Each  sampler.  2.  Ana- 
lytical system. 

1     Include   with   TSP.    2. 
Eash  quarter. 

1-  Same  as  for  TSP.  2. 
Actual   concentration    & 
measured       (indicated) 
concentratiorr   of    audit 
samples  (mq  Pb/stnp). 

'  Concentration  times  100  foi  CO. 

^Effective  concentration  for  opert  path  analyzers  1 

^Conrected  concentration,  if  applicable,  for  open  path  aialyzers 


!ri  mu.si 


iipcrati)  in  th<'ir  ncvrnia) 


Appeodix  B  lAmendcdj 

4.  Appendix  B  is-araeiided  as  follows: 

a.  The  first  paragraph  of  section  is 
revised. 

b.  Section  3.1  is  revised. 

c.  The  text  pret^eding  the  table  in  the 
first  paragraph,  and  the  third,  and  fourth 
paragraphs  of  section  3.2  are  revised; 
and  a  new  paragraph  is  added  between 
the  third  and  fourth  paragraphs. 

d.  Table  B-1  is  revised. 

Appendix  B— Quality  Assurance 
Requirements  £ar  Prevention  of 
Significant  Deterioration  (PSD)  Air 
Monitoring 


.1  Data  Quality  As.sessinent  Requirements 

All  ambient  mimitoring  methods  or 
<i.Mal\-zers  used  in  PSD  monitoring  shall  Ik? 
tested  periodjcally,  as  described  in  this 
sRction  3.  to  quantitatively  assess  the  quaUty 
of  the  data  being  routinely  collected.  The 
results  of  these  tests  shall  be  reported  «s 
specified  in  section  6.  Concentration 
standards  used  for  the  tests  must  be  a.s 
specified  in  section  §  2.3.  Additional 
information  and  guidance  in  the  technical 
aspects  of  conducting  these  tests  may  be 
found  in  Reference  3  or  in  the  operation  or 
instruction  manual  associated  with  the 
iinalyzer  or  sampler.  Concentration 
moa.surements  reported  from  analyzers  or 
analytical  systems  must  be  derived  by  means 
of  the  same  calibration  curve  and  data 
processing  system  used  to  obtain  the  routine 
air  monitoring  data.  Table  B-1  provides  a 
summary  of  the  minimum  data  quality 
assessment  requirements,  which  a.'e 
described  in  nidre  detail  in  the  following 
sections. 

3.1     Precision  of  Automated  .Methods 

A  one-point  precision  chock  must  be 
carried  out  at  luast  ouce  every  2  weeks  on 
each  automated  analyzer  used  to  mcasurt; 
SO',  NOj,  Oi.  and  CO.  The  precision  check 
is  made  b^'  challenging  the  analyzer  with  a 
precision  check  gas  of  iuiown  concentration 
(efiective  concentratioD  for  open  path 
analyzers)  between  0.0&  and  0.10  ppm  for 
SO;,  NOi,  and  O3  analyzers,  and  between  8 
and  10  ppm  for  CO  analyzers.  The  standard.s 
from  which  precision  check  test 
concentrations  are  obtained  must  meet  the 
■^pecificatioiw  of  section  2.3.  Except  for 
f.ertain  CO  analyzers  d»?scribed  lielow.  point 


andlvzf 

sa.Tipling  mode  during  the  precision  check, 
and  thf  tist  atmosphere  must  pas.s  through 
all  filters,  scrubbers,  conditioners  and  other 
coniponants  used  during  normal  anibient 
s.Tmpliiig  and  as  much  of  the  amhirat  air  '  - 
inlet  syst(;m  as  is  practicable.  If  permitted  by 
the  associated  operation  or  inslructicm 
manual,  a  CO  point  analyzer  may  be 
t<!mporrtrily  modified  during  the  pr»'cisii)n 
chock  to  reduce  vent  or  purge  flows,  or  the 
test  atmosphere  m;iy  enter  the  analyzer  at  a 
point  other  than  the  normal  sample  inlet, 
providt^d  that  the  analyzer's  response  is  not 
likely  to  \te  altered  by  these  deviations  from 
thi'  normal  operational  made. 

{)[>en  path  analyzers  are  tested  by  inserting 
a  test  cell  containing  a  precision  check  ga-s 
concentration  into  the  optical  measuremsnf 
beam  of  the  instrument.  If  possible,  the 
normwlly  used  transmitter,  receiver,  and,  as 
appropriatr.  reflecting  de^-ices  should  be 
used  during  the  test,  and  the  normal 
monitoring  configuration  of  the  instrument 
should  be  altered  as  little  as  possible  to 
accommodate  the  test  cell  frir  the  test. 
Howovet.  if  permitted  by  the  associated 
opcratioB  or  instruction  manual,  an  ahemate 
IfHial  ligBt  source  or  an  alternate  optical  path 
that  does  not  include  the  normal  atmospheric 
monitorinp  path  may  be  used.  The  actual 
concentnition  of  the  precision  check  gas  in 
the  test  oell  must  be  selected  to  produce  an 
■"effective  concentration"  in  the  ra.nge 
sjiecififd  above.  Generally,  the  precision  test 
concentmtion  measurement  will  be  the  sura 
of  tho  atmospheric  pollutant  concentration 
and  tho  precision  test  concentration.  If  so.  the 
result  must  be  corrected  to  remove  the 
atmospheric  concentration  contribution.  The 
"corrected  concentration"  is  obtained  by 
subtracting  the  average  of  the  atmospheric 
concentmtions  measured  by  the  instmmnnt 
immediately  before  and  immediately  after  the 
precision  check  test  from  the  precision  test 
concentfBlion  measurement.  If  the  difference 
brtwi^en  these  before  and  after  measurements 
is  greater  than  20  percent  of  the  effective 
t:oiici!'!lnation  of  the  test  gas,  discard  the  test 
result  and  repeat  the  test.  If  possible,  open 
path  analyzers  should  be  tested  during 
periods  when  the  atmospheric  pollutant 
concentTBtions  are  relatively  low  and  steady. 

If  a  precision  check  is  made  in  conjunction 
with  B  zero  or  span  adjustment,  it  must  be 
made  prior  to  such  zero  or  span  adjustment. 
The  diffarence  between  the  actual 
concentration  («ffective  concentration  for 
open  path  analyzers)  of  the  precision  (.heck 
gas  and  the  corresponding  concentration 
measurement  (corrected  concentration,  if 
applicnb  c.  for  open  path  analyzers) 


indicitfd  by  the  anjilyzer  is  used  to  assess 
the  precision  of  the  monitoring  data  as 
described  in  4.1.  Report  data  only  from 
automated  analyzers  that  are  approved  for 
use  in  the  PSD  network. 

3.2    Accuracy  of  Automated  Methods 

E<u:h  sampling  quarter  audit  each  analvzcr 
t.hat  monitors  for  SOn.  NOj,  O,.  or  CO  at  least 
once.  The  audit  ts  made  by  challenging  the 
anais-zyr  with  at  least  one  audit  gas  of  known 
concentration  (effective  concentration  for 
op<;n  path  analyzers)  from  each  of  the 
following  ranges  that  fall  within  the 
measurement  range  of  the  analyzer  being 
audited:  *   •   * 

For  point  analyzers,  the  audit  shall  Iw 
carried  out  by  allowing  the  analyzer  to 
analyze  the  audit  test  atmosphere  in  the  same 
manner  as  described  for  precision  checks  in 
§  3.1.  The  exception  given  in  §  3.1  for  certain 
CO  analyzers  does  not  apply  for  audits. 

Open  path  analyzers  are  audited  by 
inserting  a  test  ceil  containing  an  audit  gas 
concentration  into  the  optical  measurement 
beam  of  the  instrument.  If  possible,  the 
normally  used  "transmitter,  receiver,  and.  as 
appropriate,  reflecting  devices  should  t>e 
used  during  the  audit,  and  tho  normal 
monitoring  configuration  of  the  instniment 
should  be  modified  as  little  as  possible  to 
accommodate  the  test  cell  for  the  audit.  - 
However,  if  permitted  by  the  associated 
operation  or  instruction  manual,  an  alternate 
local  light  source  or  an  alternate  optical  path 
that  does  not  include  the  normal  atmospheric 
monitoring  path  may  be  used.  The  actual 
concentrations  of  the  audit  gas  in  the  test  Cf  11 
must  be  selected -to  produ(:e  "effective 
concentrations"  in  the  range  specified  in  this 
Section  3.2.  Generally,  each  audit 
concentration  measurement  resuh  will  be  the 
sum  of  the  atmospheric  pollutant 
concentration  and  the  audit  test 
concentration.  If  so,  the  result  must  be 
corrected  to  remove  the  atmospheric 
concentration  contribution.  The  "corrected 
concentration"  is  obtained  by  subtracting  the 
average  of  the  atmospheric  concentrations 
measured  by  the  instrument  immediately 
before  and  immediately  after  the  audit  test 
(or  preferably  before  and  after  each  audit 
concentration  level)  from  the  audit 
concentration  measurement.  If  tho  difference 
between  these  before  and  after  measurements 
IS  greater  than  20  percent  of  the  effective 
concentration  of  tlie  test  gas  standards, 
discard  the  test  result  for  that  concentration 
level  and  repeat  the  test  for  that  level.  If 
possible,  open  path  analyzers  should  be 
audited  during  periods  when  the 
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atmospheric  pollutant  concentrations  are 
relatively  low  and  steady. 

The  differences  between  the  actual 
concentrations  (effective  concentrations  for 
open  path  analyzers)  of  the  audit  test  gas  and 


the  corresponding  concentration 
measurements  (corrected  concentrations,  if 
applicable,  for  open  path  analyzers) 
indicated  by  the  analyzer  are  used  to  assess 
the  accuracy  of  the  monitoring  data  as 


descrilxjd  in  §4.2.  Report  data  only  from 
automated  analyzers  that  are  appro\pd  for 
use  in  the  P.SD  network. 


Table  B-i.— Minimum  PSD  Data  Assessment  Requirements 


Method 


Precision: 

Automated  Mettiods 
for  SOj.  NO,.  O,, 
and  CO. 

TSP,  PM,o.  Lead  


Accuracy: 

Automated  Methods 
for  SO;,  NO2,  O.. 
and  CO. 


TSP,  PMm) 


Lead 


Assessment  method 


Response  check  at  con- 
centration betwe*  I  .08 
and  .10  ppm  (8  and  10 
ppm  for  CO)  2. 

Collocated  samplers  


Response  check  at:  .OJ- 
.08  ppm;' 2  .15-.20 
ppm;' 2   .35-.45  ppm;' 2 

.  .80-.90  ppm;' 2  (If  appli- 
cable). 

Sampler  flow  check  


1 .  Sample  flow  rate  check. 
2.  Check-  analytical  sys- 
tem with  Pb  audit  strips. 


Coverage 


Each  analyzer 


Highest  concentration  site 
in  monitoring  network. 

Each  analyzer  „. 


Each  sampler 


1.  Each  sampler.  2   Ana- 
lytical system. 


'  Concentration  shown  times  100  for  CO. 

2  Effective  concentration  for  open  path  analyzers. 

3  Corrected  concentration,  if  applicable,  for  open  path  analyzers. 


Frequency 


Once  per  2  weeks 


Once  per  week  or  every 
3rd  day  for  continuous 
sampling. 

Once  per  sampling  quarter 


Once  per  sampling  quarter 


1.  Once/quarter.  2.  Each 
quarter  Pb  samples  are 
analyzed. 


Parameters  reported 


Actual  concentration  2  and 
measured  concentra- 
tion, s 

Two  concentration  meas- 
urements. 


Actual  concentration  2  and 
measured  (indicated) 
concentrations  for  each 
level. 

Actual  ftow  rate  and  flow 
rate  indicated  by  the 
sampler. 

1.  Same  as  for  TSP.  2 
Actual  concentration  and 
measured  cor>centratton 
of  audit  samples  (tig  Pb/ 
strip). 


t. 


Appendix  E  [Amended] 

5.  Appendix  E  is  amended  as  follou  s: 

a.  The  title  of  appendix  E  is  revised. 

b.  Section  1  is  revised. 

c.  Section  2  is  added  and  sections  .3. 
5,  and  6  are  removed  and  reserved. 

d.  Section  4  is  revised. 

e.  In  section  7  table  3  is  removed  and 
table  4  is  redesignated  as  table  3. 

f.  The  first  paragraph  of  section  9  is 
revised. 

Section  10  is  revised. 
Section  12  is  revised. 

Appendix  E^Probe  and  Monitoring 
Path  Siting  Criteria  for  Ambient  Air 
Quality  Monitoring 

1.  Intmdiiction 

■  This  appendix  contains  specifK.  I<)(  .iIkui 
criteria  applicable  to  ambient  air  qualilv 
monitoring  probes  and  monitoring  paths  iiftcr 
the  g-ineral  station  siting  has  been  selected 
based  on  the  monitoring  objectives  and 
spatial  scale  of  representation  discussed  in 
Appendix  D  of  this  part.  Adhe.rence  to  those 
siting  criteria  is  necessary  to  ensure  \\v 
uniform  collection  of  compatible  and 
comparable  air  quality  data. 

The  probe  and  monitoring  path  siting 
criteria  discussed  below  must  be  followed  to 
the  maximum  extent  possible.  It  is 
recognized  that  there  may  be  situations 
where  some  deviation  from  the  siting  r.iitiri>i 
may  be  necessary.  In  any  such  case,  the 
reasons  must  be  thoroughly  liocumcntfd  in  a 


written  request  for  a  waiver  that  li.-si  lihi  s 
how  and  why  the  proposed  siting  deviates 
from  the  criteria.  This  documentation  should 
help  to  avoid  later  questions  about  the 
validity  of  the  resulting  monitoring  data. 
Conditions  under  which  EPA  would  consider 
an  application  for  waiver  from  these  siting 
criteria  are  discussed  in  sei.tion  1 1  of  this 
appendix. 

The  spatial  scales  of  representation  used  in 
this  apfiendix,  i.e..  micro,  middle, 
neighborhood,  urban,  and  regional,  are 
defined  and  discussed  in  Appendix  D  of  this 
part.  The  pollutant-specific  probe  and 
monitoring  path  siting  criteria  generally 
apply  to  all  spatial  scales  except  where  noted 
otherwise.  Specific  siting  criteria  that  are 
phrased  with  a  "must"  are  defined  as 
rc-quiremerrts  and  exceptions  must  be 
approved  through  the  wai\  er  provisio.ns. 
However,  siting  criteria  that  are  phrased  with 
A  "should"  are  defined  as  goals  to  meet  fur 
consistency  but  are  not  requirements. 
*  •  «  •  « 

2.  Sulfur  Dioxide  (SOJ.  Oznnr  Khl.  and 
Mtmgen  Dioxide  (SO J 

Additional  information  on  ,SO;.  NO;,  and 
t)j  monitor  siting  criteria  may  be  found  in 
n^ferrnces  11  and  13. 

2.1     Horizontal  and  Vertical  Placement. 
The  probe  or  at  least  80  percent  of  the 
monitoring  path  must  be  located  between  3 
and  15  meters  above  ground  level.  The  probe 
or  at  least  90  percent  of  the  monitoring  path 
must  be  at  least  1  meter  vertiLally  or 
horizontally  away  from  any  supporting 
.structure,  walls,  parapets,  penthou.ses.  etc  . 
and  away  from  duslv  or  dirtv  are.is  If  the 


prube  or  a  signifiLaiM  portjon  of  tne 
monitoring  path  is  located  near  the  side  ot  a 
building,  then  it  should  be  located  on  the 
windward  side  of  the  building  relative  to  the 
prevailing  wind  direction  during  the  season 
of  highest  concentration  potential  for  the 
pollutant  being  measured. 

2.2  Spacing  from  .Minor  Sources 
(applicable  to  SO2  and  Oi  monitoring  o:-,l\) 
Ltx;al  minor  sources  of  SO2  can  cause 
inappropriately  high  com  entrations  of  ,S();  ,n 
the  vicinity  of  probes  and  monitoring  paths 
for  .SO2.  Similarly,  local  sources  of  nitnc 
oxide  (NO)  and  ozone-reactive  hydrocarbons 
can  have  a  scavenging  effect  causing 
unrepresentatively  low  concentrations  of  (). 
in  the  vicinity  of  probes  and  monitoring 
paths  for  Oj.  To  minimize  these  potential 
interferences,  the  probe  or  at  least  90  pen  >■;  t 
of  the  monitoring  path  must  be  away  from 
hirnace  or  incineration  flues  or  other  minor 
sources  of  SO2  or  NO,  particularly  for  open 
path  analyzers  because  of  their  potential  for 
greater  exposure  over  the  area  covered  by  thi- 
monitoring  path.  The  separation  distance 
should  take  into  account  the  height  of  the 
flues,  type  of  waste  or  fuel  burned,  and  the 
sulfur  content  of  the  fuel.  It  is  acceptable, 
however,  to  monitor  for  SO2  near  a  point 
source  of  SOj  when  the  objective  is  tg  assess 
the  effect  of  this  soun  e  on  the  represented 
jwpulation. 

2.3  SjMcing  from  Obstructions.  Buildings 
and  other  obstacles  may  pwssibiy  sc.venge 
.SO2,  Oi,  or  NO2.  To  avoid  this  interference, 
the  probe  or  at  least  90  percent  of  the 
monitoring  path  must  have  unrestricted 
airflow  and  be  located  away  from  obstai  Ics 
so  that  the  distance  fmrn  the  probe  or 
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monitoring  path  is  at  least  twice  the  height 
that  the  obetaclerprotrudes  above  the  protie 
or  monitoring  path.  Generatly,  e  probe  or 
monitoring  path  located  near  or  along  a 
vertical  wall  is  undesirable  because  air 
moving  along  the  wall  may  be  subject  to 
possible  removal  mechanisms.  A  probe  must 
have  unrestricted  airflow  in  an  arc  of  at  least 
270  degrees  around  the  inlet  probe,  or  180 
degrees  if  the  probe  is  on  the  side  of  a 
building.  This  arc  must  include  the 
predominant  wind  direction  for  the  season  ot 
greatest  pollutant  concentration  potential  A 
sampling  station  having  a  probe  located 
closer  to  an  obstacleHhan  this  criterion 
allows  should  be  classified  as  middle  scale 
rather  than  neighborhood  or  urban  scale, 
since  the  measurements  from  such  a  station 
would  more  closely  represent  the  middle 
scale  A  monitoring  path  must  be  clear  of  all 
trees,  brush,  buildings,  plumes,  dust,  or  othiT 
optical  obetnictions.  including  potential 
obstructions  that  may  move  due  to  wind. 
human  activity,  growth  of  vegetatif)n.  etc. 
Temporary  optical  obstructions,  such  as  rain, 
particles,  fog,  or  snow,  should  be  considerod 
when  siting  an  open  path  analyzer.  Any  of 
these  temporary  obstructions  that  are  of 
sufficient  density  to  obscure  the  light  beam 
will  affect  the  ability  of  the  open  path 
analyzer  to  continuously  measure  poliutiint 
concentrations. 

2.4  Spacing  from  Trees.  Trees  can 
provide  surfaces  for  SOj.  Oj.  or  NOj 
adsorption  or  reactions  and  obstruct  wind 
fiow.  To  reduce  this  pwssible  interference, 
the  probe  or  at  least  90  percent  of  the 
monitoring  path  should  be  20  meters  or  more 
trom  the  drip  line  of  trees.  If  a  tree  or  trees 
could  be  considered  an  obstacle,  the  probe  or 
90  percent  of  the  monitoring  path  must  meet 
the  distance  requirements  of  2.3  and  be  at 
least  10  meters  from  the  drip  line  of  the  tree 
or  tH.-es.  Since  the  scavenging  effect  of  trees 
is  greater  for  Oj  than  for  other  criteria 
pollutants,  strong  consideration  of  this  effect 
must  be  given  to  locating  an  O-i  probt;  or 
monitoring  path  to  avoid  this  problem. 

2.5  Spacing  from  Roadways  (applicable  to 
Oi  and  NO2  only),  in  siting  an  0>  analyzer, 

it  18  important  to  minimize  destructive." 
interferences  frtim  sources  of  NO.  since  NO 
readily  reacts  with  Ov  In  siting  NO.< 
analyzers  for  neighborhiKid  and  urban  scale 
monitoring,  it  is  im[)ortant  to  minimize 
interferences  firoro  automotive  sources.  Taiiif' 
1  provides  the  required  minimum  separatioii 
distanc  i.'s  between  a  nwdway  and  a  pmlH'     . 
and  between  a  roadway  and  at  least  wO 
percent  of  a  monitoring  path  fni  va.iuus 
ranges  of  daily  roadway  traffic.  A  sampling 
station  having  a  point  analyzer  prolje  lf)r.ate(i 
closer  t<>  a  roadway  than  allowe.!  by  the 
Table  1  requirements  should  lie  classified  a". 
middi<'  w.«le  rather  than  neigh'oorhrKtd  or 
urbiin  s(;<ile.  since  the  measurements  fr(>ni 
such  a  sliijion  wouid  more  closely  represent 
the  middle  scale.  The  monitoring  patb.  of  an 
open  path  analyzer  must  not  cross  mer  a 
roariwey  with  an  evcrage  daily  traffic  roun; 
(d  tO.OOO  vehicitfs  per  day  or  more.  In 
calcuUiting  the  percentage  of  a  monitoring 
p-tth  over  or  near  a  roadway,  one  must 
cun>iider  the  entire  segment  of  the  mtinitnrirg 
jiiiUi  in  the  aree  of  potential  atmospheric 
.iiterfLrencE  from  automobik  emissions 


Therefore,  this  calculation  must  include  the 
length  of  the  monitoring  path  over  the 
roadway  plus  any  segments  of  the  monitoring 
path  that  lie  in  the  area  between  the  roadway 
and  the  Bimimum  steperation  distance,  as 
deteiTniaed  from  Table  1.  The  sum  of  these 
distances  must  not  be  greater  than  10  percent 
of  th«'  total  monitoring  path  length. 

Table  1.— Minimum  Separation  Dis- 
tance Between  Roadways  and 
Probes  or  Monitoring  Paths 
FOR  Monitoring  Neighborhood— 
AND  Urban-Scale  Ozone  and  Ni- 
trogen Dioxide 


Road'*ay  average  daily  traffic,  ve- 
ti(Cles~per  day 


<10.000  . 
15.000  ..  . 
20.000  ..  . 
40,000  ... 
70,000  ..  . 
>1 10.000 


Minimum 
separa- 
tion dis- 
tance\ 
meters 


10 
20 
30 
50 
100 
250 


'  Distance  from  the  edge  of  the  nearest  traf- 
f-c  lane.  The  distance  for  intermediate  traffic 
counts  should  be  interpolated  from  the  table, 
values  l>Bsed  on  the  actual  traffic  count. 

2. ft    Cumulative  Interferences  on  a 
Monitoring  Path.  The  cumulative  length  or 
portion  of  a  monitoring  path  that  is  affixtcd 
by  niiiior  sources,  obstructions,  trees,  or 
roadways  must  not  exceed  10  percent  of  the 
total  monitoring  path  length. 

2.7    Maximum  Monitoring  I'r.th  Lengtli 
The  monitoring  path  length  must  not  excetni 
1  kilometer  for  analyzers  in  neigh Iwirhood. 
uriwn.  or  regional  scale.  For  middle  scale 
nionitiiring  sites,  the  monitoring  path  length 
must  not  excepd  300  meters.  In  areas  subjpcl 
to  frequent  periods  of  dust,  fog,  rain,  or  snow, 
consideKition  should  be  given  to  a  shortened 
monitorla'J  path  length  to  minimize  Ujss  of 
mor.it.'iring  dnta  due  to  these  temporary 
oiiif  ii!  obstnictions.  For  certain  ambient  air    . 
monitoring  scenarios  using  open  path 
analyzits,  shorter  path  lengths  may  be 
need'-ri  in  order  to  ensure  tliat  the  monitoring 
st.ition  meets  the  objectives  and  spatial  scales 
(irfint'd  for  SLAMS  in  Appendix  D. 
Thf-rrfofe.  ttie  Regional  .Administrator  or  the 
RiM4ion;rl  Administrator's  designee  may 
require  f  horter  path  lengths,  as  needed  on  an 
iniiiv:dual  basis,  to  ensure  that  the  SL.'WIS 
ini-'.t  the  .^ppendix  D  requirements. 
Lik'-.vist-,  the  .Administratir  or  the 
AdniiiiiS'.'.itur's  designee  may  specif}'  the 
ii.,i\'.i;niri  path  Icr.gth  used  at  monitoring 
si.itiiirisii{esi^',iuited  as  ^'AM^>  or  I'.^MS  as 
ni'fiii!*:  (lit  an  uidividuai  basis. 


4  C-iriK  n  MniioMde(CC)) 

Opt-nijiath  analyzers  niav  tv-  ;;st"d  to 
nuMSire  (!0  for  onlv  middle  or  neighborhood 
sr.,i!f  nieasurcment  anplieiitioiis  if  ihe  oj)f;n 
path  a:.alv?er  is  designated  as  e  RL.\M.S. 
.Vildilioiial  information  on  CO  nioiifor  siting 
rri'.iT!,!  tnay  be  found  in  referencf.- 12. 

4  1     Horizontal  and  Vertical  I'lacement 
fli(  ,!,is»i  of  the  inijjortance  of  measnring 


population  exposure  to  CO  concentrations, 
air  should  be  sampled  at  average  breathing 
heights.  However,  practical  factors  require 
that  the  inlet  probe  be  higher.  The  required 
height  of  the  inlet  probe  for  CO  monitoring 
is  therefore  3±Vz  meter  for  a  microscale  site, 
which  is  a  compromise  between 
representative  breathing  height  and 
prevention  of  vandalism.  The  recommemied 
1  meter  range  of  heights  is  also  a  compromise 
to  some  extent.  For  consistency  and 
comparability,  it  would  be  desirable  to  have 
all  inlets  at  exactly  the  same  height,  but 
practical  considerations  often  prevent  this. 
Some  reasonable  range  must  be  specified  and 
1  meter  provides  adequate  leeway  to  meet 
most  requirements. 

For  the  middle  and  neighborhood  scale 
stations,  the  vertical  concentration  gradients 
are  not  as  great  as  for  the  microscale  station. 
This  is  because  the  diffusion  from  roads  is 
greater  and  the  concentrations  would 
represent  larger  areas  than  for  the  microscale 
Therefore,  the  probe  or  at  least  80  percent  of 
the  monitoring  piath  must  be  located  between 
3  and  15  meters  above  ground  level  for 
middle  and  neighborhood  scale  stations.  The 
probe  or  at  least  90  percent  of  the  monitoring 
path  must  be  at  least  1  meter  vertically  or 
horizontally  away  from  any  supporting 
structure,  walls,  parapets,  penthouses,  etc.. 
and  away  from  dusty  or  dirty  areas.  If  the 
prolie  or  a  significant  portion  of  the 
monitoring  path  is  located  near  the  side  of  a 
building,  then  it  should  be  located  on  the 
windward  side  of  the  building  relative  to 
both  the  prevailing  wind  direction  during  the 
season  of  highest  concentration  potential  and 
the  location  of  sources  of  intenist.  i.e.. 
roadways. 

4.2  Spacing  from  Obstructions.  Buildings 
and  other  obstacles  may  restrict  airflow    ■ 
around  a  probe  or  monitoring  path.  To  avoid 
this  interference,  the  probe  or  at  least  90 
percent  of  the  monitoring  path  must  have 
unrestricted  airflow  and  be  located  away 
from  obstacles  so  that  the  distance  from  the 
proOf!  or  monitoring  path  is  at  least  twice  the 
height  that  the  obstacle  protrudes  alxive  the 

'prol>e  or  monitoring  path.  A  prol)e  or 
monitoring  path  located  near  or  along  a 
vertical  wall  is  undesirable  because  air 
moving  along  the  wall  may  be  subject  to 
possible  removal  mechanisms.  A  probe  must 
have  unrestricted  airflow  in  an  arc  of  at  least 
270  degrees  around  the  inlet  prol>e,  or  180 
degrees  if  the  probe  is  on  tlie  side  of  a 
building.  This  arc  must  include  the 
predominant  wind  direction  for  the  season  of 
greatest  pollutant  concentration  potential.  A 
monitoring  path  must  be  clear  of  all  trees, 
brush,  buildings,  plumes,  dust,  or  other 
optical  obstnictions.  including  potential 
obstruitions  that  may  move  due  to  wind, 
human  activity,  growth  of  vegetation,  etc. 
Tem])orar\-  optical  obstructions,  such  as  rain, 
particles,  fog.  or  snow,  should  be  considered 
when  siting  an  open  path  analyzer.  Any  of 
these  temporary  obstructions  that  are  of 
sufficient  density  to  obscure  the  light  beam 
will  affect  the  ability  of  the  opien  path 
analyzer  to  continuously  measure  pollutant 
concentrations. 

4.3  Spacing  from.  Roadways.  Street 
canyon  and  traffic  corridor  stations 
(.^IicTosclile)  arc  intended  to  provide  a 
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measureajent  of  the  influence  of  the 
immediate  source  on  the  pollution  expusurc 
of  tlie  population.  In  order  to  provide  some 
reasonable  consistency  and  coraparabiJity  in 
the  air  quality  data  from  microscale  stations, 
a  minimum  di.slance  of  2  meters  and  u 
maximum  distance  of  10  meters  from  thi> 
edge  of  tlie  nearest  traffic  lane  must  be 
maintained  forlhese  CO  monitoring  inlet 
probes.  This  should  give  consistency  to  the 
data,  yet  still  allow  flexibility  of  finding 
suitable  locations. 

Street  canyon/corridor  (nii(.roscalp)  inlet 
probes  must  be  located  at  least  10  meters 
from  an  intersection  and  preferably  at  a 
midblock  location.  Midblock  locations  art- 
preferable  to  intersection  locations  because 
intersections  represent  a  much  smaller 
portion  of  dou'ntown  space  than  do  the 
streets  between  them.  Pedestrian  exposure  is 
probably  also  greater  in  street  canyon/ 
corridors  than  at  intersections.  Also,  the 
practical  difficulty  of  positioning  sampling 
inlets  is  less  at  midblock  locations  than  at  the 
intersection.  However,  the  final  siting  of  the 
nionitor  mitst  meet  the  objectives  and  intent 
of  appendix  O.  sections  2.4.  .1.  3.3."and 
appendix  E.  section  4. 

In  detennining  the  minimum  separation 
between  a  oeigbborhood  scale  monitoring 
station  and  a  specific  line  source,  the 
presumption  is  made  that  measurements 
should  not  be  uacjuly  influenced  by  any  one 
roadway.  Computations  ivej-e  made  to 
determine  tlie  separation  distance,  and  table 
2  provides  the  required  minimum  separation 
di.stMice  between  roadways  and  a  probe  or  ftO 
percent  of  a  monitoring  path.  Probes  or 
monitoring  paths  that  are  located  closer  to 
roads  than  this  criterion  allows  should  not  b<' 
clas.sified  as  a  neighborhood  scale,  since  the 
meas-uremenls  from  such  a  station  would 
^closely  represent  the  middle  scale.  Therefore, 
.stations  not  meeting  this  criterion  should  be 
<  idssified  as  middle  s^HJe 

Table  2.— -MiNiMUM  Separation  Dis- 
tance Between  Roadways  and 
Pfjobes  or  Monitoring  Paths 
for  wionitortng  neighborhood 
Scale  Carbom  Monoxide 


Poad^^ay  average  daily  traffic,  ve- 
tiK^espefda, 

Minimum 
separa- 
tion dis- 
tance' for 
probes  or 
90%  of  a 
morrrtor- 
mg  path, 
meters 

<10.000 

10 

15.000  ; 

25 

20.000 

45 

30.000 

40,000 _.. . 

50.000  „ 

?60.000  _ 

80 
115 
135 
150 

'  Distance  from  th«  edge  ot  the  nearest  traf- 
fic lane.  The  xksSance  for  intermediate  traffic 
counts  should  be  interpolated  from  the  table 
values  based  on  the  actual  traffic  count. 

4  4  Spacing  from  Trees  and  Other 
(^)nsiderations.  Since  CO  is  relutivelv 


noiirp?,(.tive,  the  major  factor  concerning  tret;? 
is  as  obstruct ion.s  to  normal  wind  flow 
patterns.  For  middle  and  neighborhood  scale 
stations  trees  should  not  be  located  between 
the  major  sources  of  CO.  usually  \-ehiclcs  on 
a  heavily  traveled  road,  and  the  monitor.  The 
prolif  or  at  least  90  percent  of  the  monitoring 
path  must  be  10  meters  or  more  from  the  drip 
line  of  trees  wh.ch  are  between  the  probe  or 
monitoring  path  and  the  road  and  which 
extend  at  leas!  5  meters  above  the  probe  or 
monltorin;;  path.  Formicroscale  stations,  no 
trees  or  shrubs  should  be  located  between  the 
probe  and  the  roadway. 

4.5     Cumulative  Interferences  on  a 
Monitoring  Pdth,  The  cumulative  length  or 
portion  of  a  monltoruig  path  that  is  affec  ted 
by  obstruct;',):-.,  trees,  or  roadways  must  not 
exceed  10  ppn  i  ,;t  of  the  total  monitoring 
path  length. 

4  6     Maxinui.-n  Monitorir.g  Pnth  Length. 
The  monitr-ringpath  length  must  hot  exceed 
1  kiliimeter  for  analyzers  used-for 
neighborhood  scale  monitoring  applications, 
or  300  meters  for  middle  scale  monitoring 
applif-ations.  In  areas  subject  to  fn-quent 
periotls  of  dust,  fog.  rain,  or  snow, 
consideration  should  be  given  to  a  shortened 
moHitor-ng  path  length  to  minimize  loss  of 
monitoring  data  diie  to  these  temporary 
optical  obstruct Kins.  For  certain  ambient  a:r 
monitor  ng  scenarios  using  open  path 
a:ial\  zers.  shoner  path  lengths  may  be 
neederi  m  ordt?r  to  ensure  that  the  mnnitormg 
station  me<'ts  the  objectives  and  spatial  stales 
defined  for  SL.AWS  in  .Appendix  D. 
Therefore,  the  Regional  Administrator  or  the 
Regioiiai  Administrator's  designee  mav 
require  shorter  path  lengtins.  as  needed  on  an 
individual  tiasis.  to  ensure  that  the  SL.^M.S" 
meet  the  Appe-idix  D  requirements. 
Likewise,  the  AdminLstrator  or  the 
Ad:nir.istrators  designee  m.av  specify  the 
maximum  p^'h  length  used  at  monitoring 
statio.'is  designated  as  N'.AMS  or  P.AM.S  as 
nf-«^pd  on  an  individual  basis. 


9  P.-fhf  Mit^njl  nnd  Pnlluhinl  .Siinip/e 
Ppsidfnre  Time 

For  tiif-  rfi.tu  r  gases.  SO.-.  \0:.  and  O-.. 
special  pn>bf  material  must  be  used  for  point 
anairz'-^  5>rjd!es*'  "  ha\-e  been  condutteH 
to  determuit  the  suitability  of  m.iteridls  su'  h 
as  polypropvlene,  polyethylene. 
polyvinylrhloride.  Tygon.  aUiminum.  brass 
stainless  steel,  copper,  py.-ex  glass  and  tiftnn 
for  u<e  as  intake  sampling  lines.  Of  the  ni»ovi- 
materia: ;,  or.K  pyrex  glass  and  teflon  have 
bt>en  tcund  to  be  acceptable  for  use  as  intaki- 
sampling  lines  for  all  the  reactive  gaseous 
po!l;:!,>nts.  Furthermore.  EPA  -''  has  spe(  ified 
boros-iii  Hte  glass  or  FEP  teflon  as  the  only 
ar  I  >^ptnh!e  prob»;  materials  for  delivering  test 
atTcospherij.s  in  the  determination  of 
reference  or  en, ii\-a!ent  methods.  Therefore, 
borosiiii  fite  glass.  FEP  teflon,  or  their 
eouivrt!>':;t  must  be  used  f.)rexistip<4  and  new 
NAMS  or  SLAMS 


meters  abine  grouivd  k-vel  This  ra.-!;r 
provides  4i  practical  compromise  {or'lir.djiig 
suitable  sites  for  the  rauiti-pollutant  P.A.M.S. 
The  probe  or  at  least  90  percent  of  the 
monitoring  path  must  be  at  least  1  meter 
vertically  or  horizontally  away  from  Hn\ 
supporting  structure,  ■walls,  panipets, 
penthoiis*",.  eti ..  and  awnv  from  dust\  or 
dirty  areas. 

1U.2    Spacing  from  Oostrut.tioris.  The 
probe  or  at  k-ast  90  percent  of  tiie  monitoring 
path  must  be  located  away  from  obstacles 
and  buildings  such  that  the  distar.ce  betwe.  r. 
the  obstacles  and  the  prot)e  or  monitoring 
path  is  at  least  twice  the  height  that  the 
obstacle  protrudes  above  the  probe  or 
monitoring  path.  There  must  Ik-  unrestri(t.d 
airflow  in  an  arc  of  at  lea.st  270°  around  the 
prob«!  inkft.  Additk»na!Iy.  the  pred(   .'  .lant 
wind  dilution  for  the  penwi  of  greoiest 
pollutant  concentration  (as  described  for 
each  site  in  section  4  2  of  .Appendix  01  must 
\ye  inciudetl  in  the  270"  arc.  If  the  probe  is 
located  on  tlie  side  of  the  buildiiig.  180' 
Clearance  is  required.  .A  monitoring  path 
must  be  clear  of  all  trv-es,  br^sh.  buildings, 
plumes,  dust,  or  other  optical  oijstrui  tions. 
including  potential  obstructions  that  may 
move  due  to  wind,  huiuan  a;  ti\itv.  growth  of 
vegetation,  etc  Temporary  optical 
obstructions,  such  as  nun.  particles,  fog,  or 
snow,  should  be  considered  w  hen  siting  an 
open  p;ith  amilyzer  Any  cf  these  temporar>- 
obstructions  that  are  of  sufficient  densitvto 
obscure  the  light  l)eam  wiil  affect  the  ab'iiitv 
of  the  open  path  analyzer  to  continuously 
measure  fwllutant  concentrations 

10. ,1     Spacing  horn  Roa<lwavs,  It  is 
important  in  theprolie  and  monitoring  path 
siMng  process  to  minimize  destnictive 
interfert  nces  from  sourres  of  NO  sinre  \(l 
readily  reacts  with  <),  Table  4  beloA- 
providt*  the  required  minimum  separatioi^ 
distanc-es  between  nl8d^^ays  and  P.'WIS 
(ext'Iudirg  '.ip;if  r  Hir  me^su.      ;  stations) 

Table  4. — Separation  Distance 
Between  PAMS  and  Roadways 

[Edge  of  Mea'esf  Tra"tc  Lane] 


Roadway  average  aai'y  tratic.  ve- 
hicles per  day 

Minsmtim 
separa- 
tion dis- 
tance be- 
tween 
'oactAays 
and  sta- 
tions n 
meters' 

<-0,000   

-10 

15.000  _.. 

20.000  -. 

20 

30 

40.000 

50 

70.000  

100 

>i  10.000 

250 

10.  Pilot! M  heniical  Assessm<nit  Monitoring 
St.it ions  i  PAMS) 

10.1     Horizontal  and  Vertical  Placement 
The  proiw  or  at  least  80  percent  of  the 
muni'ii  u.j;  path  m.ist  be  located  'i  to  l'> 


'  Distance  from  t?>e  edge  o^  the  nearest  traf- 
fic lane.  The  distance  tor  intermediate  tr^ftic 
counts  should  be  interpolated  t'om  tne  tiCHe 
t)ased  on  the  actual  traffic  flow. 

1(1  4     Spacing  from  Trees  Tre-s  ran 
jirovide  surfaces  for  ad'-orpiion  and/or 
reactions  to  CKx:ur  end  can  obstmrt  nonaiil 
wind  fiow  patterns.  To  minimize  these 
efh'(  ts  at  PAMS.  the  probe  or  at  lra.st  <W) 
pen.ent  of  the  moniti.nng  patii  sho:.l'i  !•• 
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placed  at  least  20  meters  from  the  drip  line 
of  trees.  Since  the  scavenging  effect  of  trees 
is  greater  for  O3  than  for  the  other  criteria 
pollutants,  strong  consideration  of  this  effect 
must  be  given  in  locating  the  PAMS  probe  or 
monitoring  path  to  avoid  this  problem. 
Therefore,  the  probe  or  at  least  90  percent  of 
the  monitoring  path  must  be  at  least  10 
meters  from  the  drip  line  of  trees  that  are 
located  between  the  urban  city  corn  area  and 


the  probe  or  monitoring  path  along  the 
appropriate  v^rind  direction. 


12.  Summary 

Table  5  presents  a  summary  of  the  general 
rfiquirements  for  probe  and  monitoring  path 
siting  criteria  with  respect  to  distances  and 
heights.  It  is  apparent  from  Table  5  that 
different  elevation  distances  above  the 
ground  are  shown  for  the  various  pollutants. 
The  discussion  in  the  text  for  each  of  the 


pollutants  described  reasons  for  elevating  thf 
monitor,  probe,  or  monitoring  path.  The 
differences  in  the  specified  range  of  heights 
are  based  on  the  vertical  concentration 
gradients.  For  CO,  the  gradients  in  the 
vertical  direction  are  very  large  for  the 
microscale,  so  a  small  range  of  heights  has 
been  used.  The  upper  limit  of  15  meters  was 
specified  for  consistency  between  pollutants 
and  to  allow  the  use  of  a  single  manifold  or 
monitoring  path  for  monitoring  more  than 
one  pollutant. 


Table  5.— Summary  of  Probe  and  Monitoring  Path  Siting  Criteria 


Pollutant 


SOjCDEF 

CODE.: 


OjfOE 


Ozone  precursors 

(for  PAMS)CC)E. 

N02<^»E  


p^jT  D  F.  F  H 


PM-10fOKFM 


Scale  [maximum  monitoring  path 
length,  meters) 


Middle       (300m]       Neighborhood. 

Urban,  and  Regional  (ikm). 
Micro.  Middle  [300m),  Neighborhood 

(1km). 


Middle       [300m),       Neighborhood^ 

Urban,  and  Regional  (ikm). 
Neighborhood  and  Urt»an  [1  km)  ..... 

MkJdIe  [300m).   Neightxjrhood  and 

Urban  [1km). 
Micro;  Middle,  Neighborhood,  Urban 

and  Regional. 

Micro;  Middle,  Neighborhood,  Urbart 
and  Regional. 


Height  from 
ground  to  probe 
or  80%  of  mon- 
itoring path^  (me- 
ters) 


3-15  

3:0.5,  3-15 


3-15 
3-15 
3-15 


2-7  (Micro).  2-15 

(All  other 

scales). 
2-7  (Micro),  2-15 

(All  other 

scales). 


Horizontal  and 
vertical  distance 
from  supporting 

structures  ^  to 

probe  or  90%  of 

monitoring  path  * 

(meters) 


>1 
>1 

>1 
>1 
>1 


>2  (All  scales, 
horizontal  dis- 
tance only). 

>2  (All  scales, 
horizontal  dis- 
tance only). 


Distance  from  trees  to 
probe  or  90%  of  mon- 
itoring path*  (rneters) 


>10 


>10 


>i0 

>10 

>10 

>10  (All  scales) 

>10  (All  scales) 


Distance  from 
roadways  to 
probe  Of  monitor- 
ing path'*  (me- 
ters) 


N/A. 

2-10,  See  Table 
1  for  middle 
and  neighbor- 
hood scales. 

See  Table  2  for 
all  scales. 

See  Table  4  tor 
all  scales. 

See  Table  2  for 
all  scales. 

5-15  (Micro),  See 
Table  3  for  all 
other  scales. 

2-10  (Micro).  See 
Figure  2  for  all 
other  scales. 


*  Monitoring  path  for  open  path  analyzers  is  applicable  only  to  middle  or  neightxjrhood  scale  CO  monitoring  and  all  applicable  scales  for  mon- 
rtoring  SOj.  Oj.  O3  precursors,  and  NO:. 

8  When  probe  is  located  on  a  rooftop,  this  separation  distance  is  In  reference  to  walls,  parapets,  or  penthouses  located  on  roof 

iVi/A— ^k^t  applicable. 

t  ShoukJ  be  >20  meters  from  the  dripline  of  tree(s)  and  must  be  10  meters  from  the  dnpline  when  the  tree(s)  act  as  an  obstruction. 

°  Distance  from  sampler,  probe,  or  90%  of  monitoring  path  to  obstacle,  such  as  a  building,  must  be  at  least  twice  the  height  the  obstacle  pro- 
trudes above  the  sampler,  probe,  or  monitoring  path.  Site*  not  meeting  this  critenon  may  be  classified  as  middle  scale  (see  text) 

E  Must  have  unrestricted  airflow  270°  around  the  probe  or  sampler;  180°  if  the  probe  is  on  the  side  of  a  building. 

•-  The  probe,  sampler,  or  monitoring  path  should  be  away  from  minor  sources,  such  as  furnace  or  incineration  flues.  The  separation  distance  is 
dependent  on  the  height  of  the  minor  source's  emission  point  (such  as  a  flue),  the  type  of  fuel  or  waste  burned,  and  the  qualify  of  the  fuel  (sulfur 
ash,  or  lead  content).  This  criterion  is  designed  to  avoid  undue  Influences  from  minor  sources. 

'"•  For  mk:roscaie  CO  nnonitoring  sites,  the  probe  must  be  >10  meters  from  a  street  intersection  and  preferably  at  a  midblock  location 

"  For  collocated  Pb  and  PM-10  samplers,  a  2-4  meter  separation  distance  between  collocated  samplers  must  be  met. 
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Clean  Air  Act  Proposed  Interim 
Approval  or  Disapproval  of  Operating 
Permit  Programs  in  the  State  of 
Washington 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  app>roval. 

SUMMARY:  EPA  proposes  interim 
approval  of  the  opemting  permit 


programs  submitted  by  the  Washington 
Depailment  of  Ecology  (Ecology),  the 
Washington  Energy  Facility  Site 
Evaluation  Council  (EFSEC),  the    ■ 
Northwest  Air  Pollution  Authority 
(NWAPA),  the  Olympic  Air  Pollution 
Control  Authority  (OAPCA),  the  Puget 
Sound  Air  Pollution  Control  Agency 
{PSAPC\),  the  Spokane  County  Air 
Pollution  Control  Authority  (SCAPCA), 
and  the  Southwest  Air  Pollution  Control 
Authority  (SWAPCA)  for  the  purpose  of 
complying  with  Title  V  of  the  Federal 
Clean  Air  Act  which  mandates  that 
States  develop  and  submit  to  EPA 
programs  for  issuing  operating  permits 
to  all  major  stationary  .sources  and  to 
( ertnin  other  sources. 


EPA  proposes  two  alternative  actions 
on  the  operating  permit  programs 
submitted  by  the  Benton-Franklin 
Counties  Clean  Air  Authority  (BFCCAA) 
and  the  Yakima  County  Clean  Air 
Authority  (YCCAA):  disapproval  or,  if 
these  permitting  authorities  make 
certain  specified  changes  to  their 
operating  permit  programs  by  the  time 
EPA  takes  final  action  on  this  proposed 
rulemaking,  interim  approval  In  the 
event  of  disapproval,  Ecology's 
operating  permit  program  will  apply  to 
sources  located  in  Benton  and  Franklin 
Counties  and  Yakima  County, 
respectively. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  bv 
September  19,  1994. 
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ADDRESSES:  Comments  shtniid  be  st;i 
i:iiz<ibe«h  Waddel!.  U.S.  EnvironnuT. 
Protef  tion  Agency.  Repian  10,  12(>0 
vSixth  Avenue.  .AT-ORL'.  Ses'.tlo. 
Washington  96101. 

Copies  of  the  State  .Tiii  local  agent 
sjbiv.ittahs  and  other  sup)^t)r1;iig" 
iiiforinstjon  used  in  developing  the 
proposed  rale  are  available  for 
insi»et:tion  during  norr.al  busiri(\>s 
hou.'-s  et  the  follcwiiig  location:  US 
rnviiT-nmenlal  Protw-tion  Ageiy.v. 
Region  10.  1200  .'sixth  Avenue,  St-attii-, 
Wo  .hington. 

FOR  FURTHER  INFORMATION  C0\T/iC7: 
}-.ii.'..-heth  Waddell.  120r.)  •-,-,,^-4  i(t  v 

SJPPLEMENTARY  INFORMATION: 

I.  Background  and  Purjjosc 

A.  Jntrodiu  tlon 

As  required  under  Title  V  of  ihe  Clean 
Air  Act  (Act)  as  a,T,ended  (19901,  EPA 
h.-s  promulgated  rules  whjch  define  the 
niininiuni  elemenLs  of  an  approvable 
State  operating  pennit  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  State  operating  permit 
prot;rams  (see  57  FR  32250  (July  21 . 
1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR;  Pn.i 
70.  Title  V  requires  States  to  dfvelop 
and  submit  to  EPA  programs  for  issuing 
these  operating  permits  tu  all  major 
stationary  sources  and  to  certain  other 
sourc«.s. 

The  Aci  requires  that  States  develop 
and  submit  these  programs  to  EPA  bv 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
witliin  one  year  after  rM.eiving  the        ■> 
submittal.  EPA"s  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
Part  70  which  together  outline  -riteria 
for  approval  or  disapproval.  Where  a 
ijrogram  substantially,  but  not  ful!v. 
meels  the  requirements  of  Part  70,  EP.^ 
may  grant  the  program  interim  apprjval 
for  a  period  of  up  to  two  years.  If  EP.-\ 
h.i'.s  not  fully  approved  a  program  by  two 
ytars  after  the  November  15,  1994  date, 
or  by  the  end  of  an  interim  program,  it 
mu.^t  establish  and  implement  a  federal 
prbgr.im. 

II.  Proposed  Action  and  Implications 

.-V  Aiinlysis  of  Subnussuai  by  Slctf  and 
Loral  Authorities 

1.  Support  Materials 

The  program  submittal  by  the  State  of 
Washington  includes  submissions  by 
Ecology,  EFSEC  and  the  seven  local  air 
pollution  control  authorities  (local  air 
aiilhorities).  Collectively,  these 
submissions  meet  the  requirements  of 
40  CFR  Part  70,  §70.4.  for  a  complete 


pro^rai!.  s;;('tnittal  i'u.iurlirg  a  I'.'tfwr  ot 
sui);;ii;!al  frem  the  Wasiiington 
Covernors  designee  requesting  program 
approval,  conipiete  prog'-arii 
descriptions,  the  jegal  opinions  ot  the 
Attti.'-ney  Gei  oral  end  the  attornevsof 
thv  loc,^!  air  authorities,  perrnit  proi,rain      1 
docunifentaticn,  and  fuily  adopted 
i'lipli-.nenting  regviiations  of  E<:oiog\. 
EFSEC  and  the  lr«'.oI  air  authorities.  An 
inr!t'n:eT2'ati'-..''!  ag-tt<^nipnt  is  currently 
ht'ii.g  dev.'i.npod  l)»-tween  Ecoiogv. 
EFSiiC.  and  the  lo<,ai  air  aulhoritirs 
(cc'iir;ctive!v.  tlie  perniitti.ng  authorities) 
and  EPA. 

2.  KegMlations  and  Program 
hnplementation 

n.  h'cology.  The  statutes  authorising 
the  Washington  state  operating  permit 
program  are  contained  in  chapter  70  94 
of  'he  Rf\  ised  Code  of  Washington 
(HCWi.  in  particuiar  KCW  70, 94.1^1 
(OpiToting  Perniits  for  Air  Contan-.iiiar.t 
Sourc ..  s — Cieneral'y— Fees,  report  to 
legislauirr).  70,94,162  (.\nnual  fee.s  from 
operating  pt^rmit  program  sources  to 
cover  (ost  of  program)  and  70.94.422 
(Department  of  health  powers  regarding 
radionuclido.s — Energy  facility  site 
evaluation  council  authoritv  over  permit 
program  soerces).  RCW  70.94.1filf2)(a) 
rwjtiired  Ecology  to  promulgate  rules  for 
a  slnte-wide  operating  permit  program 
consi.stent  with  Ti'le  V  of  the  Clean  Air 
Act,  Chapter  173-401  of  the  Washington 
.'\nnotated  Code  (WAC)  sets  out  the  ' 
specific  re(]u:ren-ients  of  the  stale-wide 
0{)erating  permit  program.  This  nile. 
together  with  ch.  70.94  RCW.  and  the 
other  supporting  statutes  and 
regulations  submitted  by  Ecoiogv. 
substantially  meet  the  requirements  of 
40  CFR  Part  70,  Section  70.2  and  70.3 
for  applicability,  Section  70.4,  70. "i,  and 
70.17  •or  permit  content  including 
operational  flexibility,  Sev:tion  7u.7  for 
public  participation  and  minor  permit 
modifications.  Section  70.5  for  criteria 
A\  hich.  dt'Tme  insignificant  activities. 
Section  70.11  for  requirements  for 
enforcement  authority,  and  Section  70. "i 
fore  omplete  application  forms, 

/)-  EFSEC.  RCW  70.94.422(2)  gives 
EFSEC  authirity  to  issue  operating 
permits  to  and  administer  the  operating 
permit  program  for  large  energv 
facilities  regulated  under  rh,  80  ."^O 
RCW,  and  does  not  require  EP'SEC  to 
apply  to  Ecology  for  delegation  of  the 
operati.-ig  permit  program.  EFSEC  has 
adopted  by  reference  all  ofch.  17,^—401 
WAC  and  thp  p-ovisions  of  ch.  173-400 
W.\C  necessary  to  implement  the 
0}>(Tafing  pennit  program  (see  W.^.C 
4fs,3 -39-005),  In  issuing  Title  V  permits. 
EFSEC  will  contract  with  Ecology  or  the 
lu;.al  air  authority  with  jurisdiction  over 
ihf  geographic  area  where  the  EFSEC 


suurcf  is  liK..a;e,i  to  de'.elop  tht^  jir 
cperating  permit  which  will  1«- 
inr  orporated  into  the  sourqt's 
"certification."  tlie  doi  ument 
conlaining  ail  rtquireme:  ts  wi;h  uhu.h 
tii>'  EFSEC  soii.-r:e  must  ccrrply.  EFSEC 

js  used  this  approd«_h  in  the  past  for 
Pn'vention  of  Signiilcarit  Deterioration 
and  water  quality  pe.'mitling  issues. 

r.  U>cal  Ai-  Aalaorii-.t':-:  KCW 
70  94.1(M(.Mb)  authorizes  local  a;r 
authoritiLi.  to  n-queil  dc-legation  from 
E(  oiogy  to  impieraent  the  operating 
permit  program  for  sources  ui'hin  ihrir 
respe  ,i;ve  jurisdiciio.is.  Each  of 
Wasli-ngton's  s<nen  local  air  authorities, 
V.  ii  ich.  together  cove:  22  of  the  39 
counties  in  the  Slate,  has  requested  and 
received  delegation  from  Eco!o>;v 
contingent  on  EPA  approval  of  the  local 
airauthor:*v  operating  permit  program. 
All  Title  \'  sources  within  the 
jurisdiction  of  a  delegated  Uh  :,1  air 
authority  wiil  be  subject  to  tht'  operating 
ji-'rmit  program  of  such  local  air 
outlionfy.  except  lor  pri.-ria.'-y  aluminum 
smelters,  kraft  pulpmg  mills.  s.ilfite 
pulping  mills,  energy  facilities  under 
EFSF'C's  jurisdiction  and  sou-es  on  the 
U.S,  Depa:-tnient  of  Energy,  "s  Hanforri 
Nit  lear  Reservation  These  sources, 
along  with  sources  in  the  17  counties 
not  covered  by  local  air  authorities,  will 
I'e  suhiect  to  Ecology's  operating  permit 
[urogram,  with  the  exception  of  tner^v 
t.ii  ilities  ihut  will  be  subiect  to  EESfX's 
prcgrani. 

Ea(.h  of  ttie  .seven  lo-  al  air  authorities 
has  promulgated  a  rule  authorizing  the 
assessment  and  t;oliecticin  of  fees  from 
pen:- it  program  sources  as  neouired  bv 
State  law  (see  RCW^  "0,94,162(1)1.  With 
rcspett  to  tiie  other  requirements  of  the 
operating  permit  pr^^gram,  the  local  air 
authorities  have  taken  one  of  four 
dilferent  approaches  to  program 
impieme.itation  SC.\PC-\  h.as  not 
jiromuigated  an\  rules  to  impleneni 
Title  V,  ex;  ept  for  fee  rules.  Instt^ad. 
SCAPCiA  vv:il  be  impknienting  the 
opc-ating  permit  program  l)v  en!orf:ing 
the  State  rule,  ch.  17:V^01  WAC.  as 
authorized  bv  State  law  (see  Rf  ;W 
70.94. 101(2)(al).  SW.^PCA  has  issued  a 
local  rule  which  restates  the  St.'te 
opetatirg  permit  rule  (s*^  SW.\PCA  Ch, 
401),  NW,\PA.  PSAPCA  and  OAPC.A 
have  each  adopted  ruk<s  requiring 
operating  pennit  program  soiirres     , 
subject  to  their  ."espective  iurisdic1io?Tj, 
to  comply  w-th  the  State  operating 
permit  program  rule  (see  NVV,\PA  Sec. 
32():  PSAPCA  Reg.  I.  Se(,  7,01.  7  03  and 
7.0.=;:  OAPCA  Reg.  1.  Sec  6.01), 

BFCC-^L^  and  \CC.\.\  have  each 
adopted  a  rule  expressing  the 
authority's  intent  to  implement  The  State 
air  operating  per.mit  program  (BP'CCA.X 
Reg.  1.  Sec.  4  o:.  '^CCAA  Reg  I.  Sw:, 
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6.01  and  Sec.  12.01),  and  have  also 
adopted  rules  addressing  which  sources 
are  subject  to  the  program;  program 
delegation;  permit  application;  permit 
content;  permit  issuance,  renewal, 
reopenings  and  revisions;  public 
involvement;  and  fee  assessment  (see 
BFCCAA  Reg.  1.  Sec.  4.02^.08;  YCCAA 
Reg.  I,  Sec.  6.02-6.09).  These  rules  do 
not,  however,  cover  many  of  the 
requirements  of  Part  70.  Although  both 
BFCCAA  and  YCCAA  apparently 
intended  that  the  State  operating  permit 
rule  (ch.  173^01  WAC)  would 
supplement  and  fill  in  the  gaps  in  their 
local  regulations,  there  is  a  serious 
question  regarding  whether  this  is  the 
case. 

There  are  many  potential 
inconsistencies  between  the  operating 
permit  regulations  of  BFCCAA  and 
YCCAA  and  the  operating  permit  rule  of 
the  State.  For  example,  the  local 
regulations  require  that  renewal 
applications  be  submitted  at  least  sfx 
months  prior  to  the  expiration  of  the 
permit  but  do  not  place  any  outside 
limit  on  the  submission  of  a  renewal 
application  (see  BFCCAA  Reg.  1,  Sec. 
4.06(C);  YCCAA  Reg.  I,  Sec.  6.06).  State 
law,  however,  as  required  by  Title  V, 
provides  that  in  no  event  shall  a 
renewal  application  be  submitted  more 
than  18  months  before  the  expiration  of 
the  permit  (see  WAC  173-401-710(1)). 
Because  the  local  regulations  were 
adopted  after  ch.  173-401  WAC,  it  is 
questionable  whether  the  provisions  of 
the  State  operating  permit  rule  that  are 
inconsiiJtent  with  the  operating  permit 
rules  of  BFCCAA  and  YCCAA  could  be 
enforced  against  a  Title  V  source.  This 
is  especially  true  for  YCCAA  because 
the  YCCAA  regulation  that  incorporates 
ch.  173-401  WAC  by  reference  states 
that  State  regulations  are  not  adopted  to 
the  extent  they  are  inconsistent  with 
anv  YCCAA  regulations  (see  YCCAA 
Reg.  I,  Sec.  12.01). 

a.  Tribal  Lands.  The  Governor's  letter 
to  EPA  states  that  Ecology,  EFSEC  and 
the  delegated  local  air  authorities  will 
ser\'e  as  the  permitting  authorities  for 
sources  over  which  they  each, 
respectively,  have  jurisdiction.  Except 
with  respect  to  certain  sources  located 
on  the  Puyallup  Reser\'ation,  there  is  no 
further  discussion  in  the  submittals  of 
Ecology,  EFSEC  or  the  local  air 
authorities  of  any  basis  for  the  assertion 
of  jurisdiction  by  Washington 
permitting  authorities  over  sources  on 
Tribal  lands. 

Opinion  letters  from  the  Washington 
Attorney  General  and  PSAPCA's 
attorney  rely  on  the  Washington  Indian 
(Puyallup)  Land  Claims  Settlement,  25 
use  sections  1773-17731,  and  the 
Agreement  between  the  Puyallup  Tribe 


of  Indians,  Local  Governments  in  Pierce 
County,  the  State  of  Washington,  the 
United  States  of  America,  and  certain 
private  property  owners,  dated  August 
27, 1983  (Settlement  Agreement)  to 
support  their  assertion  of  jurisdiction 
over  portions  of  the  Puyallup 
Reservation.  The  Settlement  Agreement 
specifically  gives  federal,  state  and  local 
governments  exclusive  jurisdiction  for 
the  administration  and  implementation 
of  federal,  state  and  local  environmental 
laws  on  all  non-tnist  lands  within  the 
1873  Survey  Area  and  gives  the  federal 
government  and  the  Puyallup  Tribe  the 
same  exclusive  jurisdiction  over  all  trust 
and  restricted  lands  within  the  1873 
Survey  Area  (as  "non-trust  lands," 
"trust  lands,"  "restricted  lands"  and 
"1873  Survey  Area"  are  defined  in  the 
Settlement  Agreement).  Based  on  the 
terms  of  the  Settlement  Agreement,  EPA 
is  proposing  to  grant  interim  approval  of 
the  operating  permit  programs  of 
Ecology  and  PSAPCA  for  all  non-trust 
lands  within  the  1873  Survey  Area  of 
the  Puyallup  Reservation. 

Because  the  Washington  pennitting 
authorities  have  not  demonstrated, 
consistent  with  applicable  principles  of 
Indian  law  and  federal  Indian  policies, 
legal  authority  to  regulate  other  sources 
on  Tribal  lands  under  the  Clean  Air  Act, 
the  proposed  interim  approval  of  the 
Washington  operating  permit  programs 
will  not  extend  to  any  trust  or  restricted 
lands  within  the  Puyallup  1873  Survey 
Area  or  to  lands  within  the  exterior 
boundaries  of  any  other  Indian 
Reservation.'  Title  V  sources  located 
within  the  exterior  boundaries  of  other 
Indian  Reservations  in  Washington  will 
be  subject  to  the  federal  operating 
permit  program,  to  be  promulgated  at  40 
CFR  Part  71,  or  subject  to  the  operating 
permit  program  of  any  Tribe  approved 
after  issuance  of  the  regulations  under 
Section  301(d)  of  the  Clean  Air  Act 
authorizing  EPA  to  treat  Tribes  in  the 
same  manner  as  States  for  appropriate 
Clean  Ajr  Act  provisions.- 

e.  Applicable  Requirements.  Part  70 
requires  that  all  federally-enforceable 
applicable  requirements  be  included  in 
an  operating  permit  (see  40  CFR 
70.4(3)(v)  and  70.6(a)).  RCW 
70.94.161(10)  could  be  read  to  require 
that  only  the  most  stringent  of  any 
federal,  state  or  local  requirement  be 


'  Th:s  is  no!  a  dcterminii'ion  thai  the  Washington 
pi.Tinitti.igduthoriljes  coaid  not  possibly 
(icm'instr^te  jurisdiction  over  soaries  witnin  ihe 
'•\;pr!or  boundarips  of  Indian  R<>?ervation.<:  in 
U'rtshir.gton  Hi.vvpvpr.  no  sui  h  showing  h.T  hcon 
mddp.  o\(;i>)>t  as  dist  \issed  above  with  re' pert  o      * 
porlior.s  ol  the  Piiyailiip  Reservdtion. 

•  Tribes ^.ay  al.so  have  inherent  sovereigri 
...ithority  :  o  regulate  air  polliit«nis  from  -^oiiif  p^  on 
Tr  bol  lar.,  is. 


included  in  the  permit.  According  to  the 
Attorney  General's  opinion,  however, 
this  provision  does  not  preclude 
Washington  permitting  authorities  from 
including  all  federally-enforceable 
applicable  requirements  in  the  permit, 
and  several  other  State  regulations  in 
fact  require  the  pennitting  authority  to 
do  so.  The  Attorney  General  first  points 
to  RCW  70.94.161(2)(a),  which  requires 
that  the  rules  establishing  the  State's 
permitting  program  be  consistent  with 
the  Federal  Clean  Air  Act.  The  Attorney 
General  then  relies  on  WAC  173-401- 
600,  which  requires  that  the  permit 
assure  compliance  with  all  applicable 
requirements  and  that,  where  a  federally 
enforceable  applicable  requirement  is 
less  stringent  than  a  State  or  local 
requirement,  both  the  federal 
requirement  and  the  State  or  local 
requirement  be  included  in  the  permit. 
EPA  notes,  as  well,  that  WAC  173-401- 
625(b)  specifically  requires  any  "state- 
only"  terms  and  conditions  be 
designated  as  not  being  federally 
enforceable.  In  order  for  a  permit  to 
assure  compliance  with  a  federally 
enforceable  applicable  requirement 
which  is  less  stringent  than  a  "state- 
only  '  requirement,  both  requirements 
would  have  to  be  included  in  the 
permit.  Moreover,  EPA  notes  that ' 
pursuant  to  WAC  173-401-640  a  Title 
V  source  would  be  shielded  from 
enforcement  of  a  federally-enforceable 
applicable  requirement  only  if  the 
requirement  is  included  in  the  permit  or 
is  specifically  determined  not  to  be 
applicable.  Based  on  the  opinion  of  the 
Attorney  General  and  on  the  assurances 
of  the  Washington  permitting 
authorities  that  all  federally-enforceable 
applicable  requirements  will  be 
included  in  Title  V  permits,  EPA 
believes  that  RCW  70.94.161(10)  does 
not  preclude  approval  of  the 
Washington  submittal. 

/.  Compliance  Orders.  WAC  173-tno- 
161  authorizes  Washington  permitting 
authorities  to  issue  regulatory  orders 
requiring  that  sources  be  brought  into 
compliance  in  accordance  with  a 
compliance  schedule.'  It  further 
provides  that  a  source  which  has  been 
issued  such  a  regulatory  order  shall  be 
deemed  to  be  in  compliance  with  "this 
chapter"  if  the  source  is  in  compliance 
with  all  of  the  requirements  of  the 
regulatory  order,  including  the 
compliance  schedule.  This  provision 
would  pose  a  problem  for  Title  V 


'EFSEC  has  incorporated  this  provision  by 
rpfcrencc  (see  WAC  461-39-005).  Several  )oc,i4  ...r 
authorities  have  comparable  provisions  (see 
().\PCA  Reg.  1,  Sec.  329:  SCAPCA  Reg.  I.  .^^I.  VU: 
SWArcA  400-161).  The  same  analysis  of  the 
.State's  aiithorify  to  issue  compliance  ordprs  iil^p'  •' 
for  tlSE(-  ind  these  locrti  .ur  oiilhorilies. 
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approval  if  a  Washington  permitting 
authority  would  be  precluded  from 
assessing  penalties  against  a  source  with 
a  Title  V  operating  permit  who  had  been 
issued  and  was  in  compliance  with  such 
a  regulatory  order,  but  was  not  in 
compliance  with  the  underlying  permit 
requirements.  It  would  also  be 
problematic  if  a  compliance  schedule 
submitted  by  a  source  pursuant  to  WAC 
173-401-510(2)(h)(iii)  became  a 
regulatory  order  under  WAC  173-400- 
161  when  it  becomes  a  part  of  a  Title  V 
operating  permit  and  thus  precluded  the 
permitting  authority  from  assessing 
penalties  for  the  source's 
noncompliance  with  the  underlying 
permit  requirements. 

The  Attorney  General's  opinion  states 
that  a  regulatory  order  issued  under 
WAC  173-400-161  is  a  completely 
separate  device  from  a  Title  V  operating 
permit  issued  under  ch.  173-401  WAC, 
even  though  both  may  contain 
compliance  schedules.  Moreover,  the 
Attorney  General's  letter  points  out  that 
WAC  173-401-620(2)  makes  any 
noncompliance  with  a  Title  V  permit 
grounds  for  an  enforcement  action  and 
that  a  pjermit  condition  can  be  changed 
only  through  a  permit  modification,  not 
a  regulatory  order.  Finally,  the  Attorney 
General  states  that  even  if  a  compliance 
schedule  is  issued  under  WAC  173- 
400-161  to  a  Title  V  source,  compliance 
with  such  a  schedule  only  constitutes 
compliance  with  the  requirements  of 
"this  chapter,"  ch.  173-^00  WAC.  and 
not  the  operating  permit  rule.  ch.  173- 
401  WAC.  Therefore,  a  source  could  still 
be  subject  to  an  enforcement  action  for 
being  in  violation  of  the  permit  but  in 
compliance  with  the  compliance 
schedule.  Based  on  the  Attorney 
General's  opinion,  EPA  believes  that 
WAC  173-400-161  does  not  bar 
approval  of  the  Washington  submittal. 
If,  during  program  implementation. 
Washington  permitting  authorities  issue 
regulatory  orders  containing  compliance 
schedules  to  Title  V  sources  without 
collecting  appropriate  penalties.  EPA 
wiH  consider  this  grounds  for 
withdrawing  approval  of  suc:h 
permitting  authority's  program  in 
accordance  with  the  provisions  of  40 
GFR  70.10(c). 

g.  Technical  Assistance  Visits. 
Washington  has  two  statutes  which 
address  violations  observed  during 
technical  assistance  visits,  ROW 
43.21A.087  and  RCW  70.94.035.  RCW 
70.94.035,  which  was  enacted  in  1991 
and  specifically  applies  to  the  air 
program,  prohibits  enforcement  action 
"unless  and  until  the  facility  owner  or 
operator  has  been  provided  a  reasonable 
time  to  correct  the  violation."  According 
to  the  Attorney  General's  opiniop,  this 
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provision  does  not  prevent  a  permitting 
authority  from  commencing  an 
enforcement  action  for  a  violation 
observed  during  a  technical  assistance 
visit,  but  merely  requires  the  permitting 
authority  to  give  the  source  a  reasonable 
opportunity  to  comply  before  deciding 
iv/ief/ier  enforcement  action  is 
appropriate.  The  Attorney  General 
similarly  interprets  RCW  43.21A.G87. 
enacted  in  1992.  which  allows  the 
permitting  authority  to  reinspect  the 
facility  and  take  enforcement  action  "|i]f 
the  owner  or  operator  of  the  facility 
does  not  correct  the  violation."-*  The 
Attorney  General  also  states  that 
because" RCW  70.94.035  applies 
specifically  to  the  air  program  and 
specifically  requires  that  the  technical 
assistance  program  be  consistent  with 
the  Federal  Clean  Air  Act,  this  provision 
would  prevail  in  the  event  of  any 
conflict  with  RCW  43.21A.087,  which 
applies  to  technical  assistance  visits 
under  all  of  Ecology's  environmental 
programs.  EPA  does  not  believe  the 
plain  language  of  RCW  43. 21  A. 087 
supports  the  Attorney  General's  opinion 
and  that  it  could  prohibit  enforcement 
action  if  a  violation  observed  during  a 
technical  assistance  visit  is  promptly 
corrected.  EPA  does  agree,  however, 
that  RCW  70.94.035  would  allow 
enforcement  action  in  such  a  case 
provided  the  enforcement  action  was 
commenced  after  the  source  had  had  an 
opportunity  to  comply.  EPA  also 
believes  that  RCW  70.94.035.  and  not 
RCW  43.21A.087.  applies  in  the  case  of 
technical  assistance  visits  under  the  air 
program.  EPA  therefore  believes  that 
W'ashington's  technical  assistance 
statutes,  as  interpreted  by  the  Attornev 
General,  do  not  bar  approval  of 
Washington's  operating  permit  program. 
h.  Variances.  State  law  allows  sources 
to  petition  the  permitting  authority  for 
a  variance  from  requirements  governing 
the  quality,  nature,  duration  or  extent  of 
discharges  of  air  contaminants  (see  RCW 
70.94.181;  WAC  173-400-180)).  Each  of 
the  local  air  authorities  has  also  adopted 
a  regulation  authorizing  variances  under 
certain  circumstances  (see  BFCCAA 
Reg.  1,  Sec.  3.01;  NWAPA  Sec.  350; 
PSAPCA  Reg.  I.  Sec.  4.01;  OAPCA  Reg. 
1,  Sec.  3.23;  SCAPCA  Reg.  I,  Art.  Ill; 
SWAPCA  Reg.  401-180;  YCCAA  Reg.  I. 
Sec.  7.01).  State  law  also  prohibits  any 
State  or  local  air  authority  from 
incorporating  a  variance  in  a  permit 
unless  the  variance  has  been  approved 
by  EPA  as  part  of  the  State 


Implementation  Plan  or  from  issuing  a 
variance  that  sets  aside  or  delays  any 
requirements  of  the  Federal  Clean  Air 
Act  except  with  the  approval  and 
written  concurrence  of  the  EPA  (see 
RCW  70.94.181(8);  W.^C  173-400- 
180(3)).  The  program  submittal  is 
approvable  based  on  these  limitations 
on  the  issuance  of  variances.^ 

;.  Additional  Information.  The  full 
program  submittal  and  the  Technical 
Support  Document  are  available  for 
review  for  more  detailed  information 
about  this  proposed  action. 

3.  Permit  Fee  Demonstration 

a.  EFSEC.  RCW  80.50.071(l)(b)  and  (c) 
require  that  an  applicant  for  an  EFSEC 
certification  pay  all  "reasonable  costs 
actually  and  necessarily  incurred"  by 
EFSEC  in  processing  applications  and 
inspecting  and  determining  compliance. 
RCW  70.94.422(2)  additionally  gives 
EFSEC  the  same  authority  as  local  air 
authorities  to  collect  fees  from  Title  V 
sources  subject  to  EFSEC's  jurisdiction. 
As  discussed  above.  EFSEC  will 
contract  with  Ecology  or  the  relevant 
local  air  authority  to  perform  certain 
technical  tasks,  including  developing 
the  Title  V  permit  terms  and  monitoring 
compliance  with  those  terms.  Ecology 
and  any  participating  local  air  authority 
will  then  charge  EFSEC  the  same  fees 
they  would  charge  a  source  subject  to 
their  jurisdiction  for  issuing  a  permit 
and  monitoring  compliance.  EFSEC  will 
pass  these  fees  onto  the  EFSEC  source, 
along  with  its  administrative  costs  (staff 
costs)  for  the  air  operating  permit 
program  as  "rea.sonable  costs  actually 
and  necessarily  incurred"  by  EFSEC  in 
processing  applications  and  inspecting 
and  determining  compliance.  EFSEC 
estimates  its  air  operating  permit 
program  administrative  costs  to  be    ■ 
approximately  $1,121  per  year  per 
source.  Based  on  this  estimate.  EPA 
believes  that  the  combined  contract  and 
administrative  fees  are  sufficient  to  meet 
the  Act's  requirements  to  cover  the 
permit  program  costs. 

h.  WVAPA  and  SWAPCA.  NWAPA 
and  SWAPCA  have  opted  for  fees  below 
the  presumptive  minimum  (S30.18  a  ton 
for  FY95).  NWAPA  will  collect  the 
equivalent  of  S19.29  per  ton  for  the  first 
year  of  the  program.  Operating  permit 
fees  will  be  based  on  a  two-tiered  model 
in  which  20%  of  the  total  fees  collected 
will  be  distributed  equally  between  nil 


■"Both  stdtules  allow  Ecology  !o  commerci- 
immediate  enforcemcn!  rfction  for  anv  violation  that 
places  anyone  in  imminent  danger  of  death  or 
substantial  bodily  harm  or  caUN«s  siibst,intial 

pni;>prt\  c!.!T.dgf. 


'  .Although  the  vananrr  rog  ilrt!inn.<.  "f  HK^C.VA. 
NWAP.A.  SVVAPT.A  and  VCC.A.A  do  not  expressly 
slate  that  tl'.\  must  approve  any  variance  to 
rrqiiirementb  of  the  hederal  Clean  .Mr  Act  or  anv 
variance  incorporated  into  an  operating  permit,  the 
Attorney  General's  opinion  letter  confirm.s  thai 
Strtte  law  piTihibits  a  local  authority  from  issuing 
Sue  h  a  vuridnci' 
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the  affected  sources  amf  80%  wiH  be 
distributed  based  on  the  quantity  of 
emissions  emitted  by  each  of  the 
sources.  In  addition  to  the  fees  assessed 
by  NWAPA,  each  of  the  sources  wilt 
also  be  responsibie-fbr  a  portion  of 
Ecology's  oversi^t  costs.  EPA  believes 
the  combined  State  and  local  air 
authority  fees  are  sufficient  to  cover  the 
permit  program  costs  based  on 
NWAPA 's  detailed  fee  demonstration 
using  a  workload  analysis.  NWAPA  is  a 
'small  agency  in  a  relatively  rural  and 
low  cost  area  of  the  State.  There  are 
several  sources  in  its  jurisdiction  that 
emit  very  large  tonnages  but  few  sources 
overall.  This  high  ratio  of  tons  of 
emissions  to  number  of  permits  lowers 
the  cost  per  ton  of  implementing  an 
operating  permit  program.  NWAPA  has 
committed  in  its  submittal  to  review  its 
fee  schedule  annually  and  increase  fees, 
as  needed,  to  reflect  actual  program 
implementation  costs. 

SWAPCA  will  collect  the  equivalent 
of  $19.13  per  ton  for  the  fust  year  of  the 
program.  Operating  permit  fees  will  be 
based  on  a  three-tiered  model  with 
equal  weight  given  to  each  part.  The 
model  divides  the  fees  collected  into  a 
flat  fee  for  all  affected  sources,  a  fee 
based  on  quantity  of  emissions,  and  a 
fee  based  on  the  complexity  of  the 

germit.  fai  addition  to  the  fees  assessed 
y  the  Authority,  eadt  of  the  sources 
will  also  be  responsible  for  a  portion  of 
Ecology's  oversight  costs.  EPA  believes 
that  the  combined  State  and  local  air 
authority  fees  are  sufhcient  to  cover 
permit  program  costs  based  on 
SWAPCA's  detailed  fee  demonstration 
using  a  workload  analysis.  As  with 
NWAPA.  SWAPCA  is  a  small  agency  in 
a  relatively  rural  apd  low  cost  area  of 
the  State  with  several  sources  in  its 
jurisdicticm  that  emit  very  large 
quantities  of  emissions  but  few  sources 
overall.  Onceag^,  this  high  ratio  of 
tons  of  emissions  to  number  of  permits 
lowers  the  cost  per  ton  of  implementing 
an  operating  permit  program.  SWAPCA 
has  committed  in  its  submittal  to  review 
its  fee  sch»  '?ule  annually  and  to  increase 
fees,  as  needed,  to  reflect  actual  program 
implementation  costs. 

c.  Ecology.  BFCXIAA,  OAPCA. 
PSAPCA.  SCAPCA  and  YCCAA.  The 
fees  to  be  assessed  by  Ecology, 
BFCCAA.  OAPCA.  PSAPCA,  SCAPCA. 
and  YCCAA  all  exceed  the  presumptive 
minimum.  Fees  range  from  S40  per  ton 
to  $64.72  per  ton.  In  addition,  each 
agency  provided  a  detailed  fee 
demonstration.  Together,  all  permitting 
authorities  in  Washington  will  collect 
an  estimated  $4.6  million  in  the  first 
year  of  program  implementation.  Each 
permitting  authority  has  committed  in 
its  submitt.il  to  review  its  fee  .schedule 


annually  and  to  increase  fees,  as 
needed,  to  reflect  actual  program 
implementation  costs. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and  Commitments  for 
Section  112  Implementation.  The 
Washington  permitting  authorities  have 
indicated  in  their  Title  V  program 
submittals  that  they  are  constitutionally 
precluded  from  implementing  and 
enforcing  future  federally-promulgated 
applicable  requirements  by  reference, 
but  must  instead  first  adopt  state 
regulations  in  order  to  incorpcante  such 
requirements  into  permits  and  enforce 
them.  Ecology  has  demonstrated, 
however,  that  it  has  broad  legal 
authority  to  adopt  regulations  necessary 
to  implement  any  and  all  section  112 
requirements  (see  RCW  70.94.141(1); 
70.94.331(2)).  The  local  air  authorities 
may  Include  these  requirements  in  their 
Title  V  permits  as  soon  as  Ecology 
adopts  such  requirements  (see  RCW 
70.94.161(2)(a)).«»  EFSEC,  which  has  the 
legal  authority  to  adopt  air  quality 
standards  consistent  with  those 
established  by  Ecology  and  the  local  air 
authorities  (see  RCW  70.94.422(2)), 
intends  to  incorporate  by  reference  the 
section  112  standards  adopted  by 
Ecology.  In  their  sutunitta),  the 
Wasbingtim  permitting  authorities  have 
committed  to  ado(>ting  regulaticms 
necessary  to  implement  the  section  112 
requirements  in  a  timely  manner. 

EPA  has  determined  that  this  broad 
statutory  and  regulatory  authority  is 
adequate  for  the  Washington  permitting 
authorities  to  implement  all  secticMi  112 
requirements  provided  they 
expeditiously  adopt  appropriate 
implementing  regulations  as  new 
federal  regulations  are  promulgated. 
EPA  regards  the  commitments  of  the 
Washington  permitting  authorities  as  an 
ac.knowledgement  of  their  obligation  to 
adopt  regulations  necessary  to  issue 
permits  that  assure  compliance  with 
section  112  applicable  requirements. 
Should  a  Washington  permitting 
authority  fail  to  adopt  regulations 
necessary  to  maintain  adequate  legal 
authority  to  issue  timely  permits.  EPA 
will  consider  this  grounds  for 
withdrawing  approval  of  such 
permitting  authority's  program  in 
accordance  with  the  provisions  of  40 
CFR  70.10(c).  For  further  discussion  of 
this  determination,  please  refer  to  the 
April  13, 1993  guidance  memorandum 
entitled  "Title  V  Program  Approval 


Criteria  for  Section  112  Activities," 
signed  by  John  Seitz. 

o.  Implementation  of  Section  112(g) 
Upon  Program  Approval.  After  the 
effective  date  of  the  Washington 
operating  permit  programs,  no  new 
major  source  or  major  modification  to 
an  existing  major  source  may  be 
constructwi  unless  it  has  been  subject  to 
a  case-by-case  determination  of 
maximum  achievable  contn^ 
technology  (MACT)  or  offsets  by  the 
permitting  authority  under  secticMJ 
112(g)  of  the  Federal  Clean  Air  Act.  The 
results  of  such  case-by-case 
determination  of  MACT  or  ofiisets  must 
be  federally-enforceabfe  by  the  time  that 
construction  begins  on  the  new  source 
or  modificaticm.  Unless  and  until  the 
Washington  permittmg  authorities  ' 
submit,  and  EPA  approves,  air  toxics 
permitting  regulations,  there  will  be  no 
mechanism  for  making  fiederally- 
enforceable  MACT  or  offset 
determinations,  thereby  efiectirely 
prohibiting  constructirai  of  new  major 
sources  and  major  modifications  to 
existing  major  sources  as  of  the  date 
EPA  grants  interim  approval  of  the 
Washington  operating  permit  proOTams. 

Because  EPA  has  not  yet  promulgated 
regulations  to  implement  section  112(g) 
of  the  Act,  EPA  has  determined  it  has 
authority  to  approve  many  existing  state 
air  toxics  permitting  regulations  under 
the  authority  of  Title  V  and  sections 
112(g)  and  112(l)of  the  Act  solely  for 
the  purpose  of  implementing  section 
112(g)  during  the  transition  period 
between  Title  V  approval  and  adoption 
of  State  rules  implementing  EPA*s 
forthcoming  section  112(g)  regulations. 
Submission  by  Washington  and 
approval  by  EPA  of  Washington's 
existing  state  air  toxics  permitting  rules 
could  provide  Washington  permitting 
authorities  with  an  interim  mechanism 
for  estabUshing  federally-enforceable 
restrictions  for  section  112(g}  purposes. 
The  scope  of  such  an  approval  of 
Washington's  air  toxic  regulations 
would  be  narrowly  limited  to  section 
112(g)  and  would  not  confer  or  imply 
approval  for  purposes  of  any  other 
provision  under  the  Act.  Furthermore, 
such  approval  would  be  for  an  interim 
period  only,  until  such  time  as  the 
Washington  permitting  authorities 
adopt  regulations  consistent  with 
regulations  promtilgated  by  EPA  to 
implement  section  112(g)  of  the  Act. 


*"  A  lt)cal  authority  may  also  promDl^t*  «»s  lywn 
r«)uir«inenf».  whirh  may  be  not  !*»»  jrringeni  than 
thosn  promulgattMl  bv  Ecolo^v  fs«»  IK:W 
70.94.3  il(t>l:  VV.U;  r7J-»(K>-b2()(2)). 


'  As  slated  above,  .ts  a  matter  of  State  law.  om.e 
Ecology  adopts  air  toxics  permitting  regulations,  tho 
local  air  atithoriries  maf  either  directly  impfemenr 
E^coioKy's  regulations,  may  inc«rpaner  Ecology's 
regulatiens  by  reference  ot  OMy  adept  tfaeti  own. 
more  stringent  regulations,  rbe  EFSEC  OMiit 
incorporate)  Ecology's  regulations  t)y  referem.R  or 
adopt  thoir  own  regylalitms. 
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Accordingly,  if  Washington  submits  its 
existing  air  toxics  permitting  rules  and 
EPA  determines  that  such  rules  are 
approvable  pending  adoption  of  State 
rules  implementing  EPA's  forthcoming 
section  112(g)  regulations,  EPA  would 
limit  the  duration  of  such  an  approval 
to  a  reasonable  time  following 
promulgation  of  section  112(g) 
regulations  so  that  the  Washington 
permitting  authorities  act  expeditiously 
to  adopt  regulations  consistent  with  the 
section  112(g)  regulations. 

c.  Delegation  of  Section  112 
Standards.  As  discussed  above.  State 
law  prohibits  Washington  permitting 
authorities  from  implementing  and 
enforcing  federal  standards  until  they 
are  adopted  as  State  or  local  regulations. 
Therefore,  the  Washington  permitting 
authorities  can  only  request,  and  EPA 
can  only  grant,  delegation  of  section  112 
standards  after  the  Washington 
permitting  authorities  adopt  and  submit 
their  regulations  to  EPA  for  approval 
under  section  112(1)  of  the  Act. 

The  Washington  permitting 
authorities  have  adopted  all  of  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  in 
40  CFR  part  61  and  have  submitted  a 
request  for  delegation  of  those  standards 
in  accordance  with  section  112(1)  of  the 
Act.  Since  the  adopted  regulations  and 
the  requests  for  delegation  cover  sources 
in  addition  to  those  subject  to  Title  V, 
EPA  will  be  acting  on  these  request 
under  separate  rulemaking  pursuant  to 
the  provisions  of  40  CFR  part  63. 

d.  Commitments  for  Title  IV 
Implementation.  The  Washington 
permitting  authorities  have  committed 
to  adopting  and  submitting  to  EPA  by 
January  1.  1995,  a  program 
implementing  Title  IV  of  the  Clean  Air 
Act.  This  commitment  is  supported  by 
adequate  legal  authority  (see  RCW 
70.94. 161(2)(c)). 

B.  Options  for  Approval /Disapproval 
and  Implications 

1.  Ecology,  EFSEC,  NWAPA.  OAPCA, 
PSAPCA.  SCAPCA,  and  SWAPCA 

EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permit 
programs  submitted  on  November  1. 
1993.  by  Ecology.  EFSEC,  NWAPA, 
OAPCA,  PSAPCA,  SCAPCA,  and 
SWAPCA. 8  If  and  when  this  proposed 
action  becomes  final,  these  permitting 


authorities  must  make  the  following 
changes  to  receive  full  approval:  ^ 

a.  Ecology.  (1)  Revise  WAC  173-401- 
200(33),  the  definition  of  "Title  I 
modification,"  to  include  any 
modification  permitted  through  a  minor 
source  preconstruction  permit.  The  EPA 
believes  the  phrase  "modification  under 
an  provision  of  title  I  of  the  Act"  in  40 
CFR  70.7(e)(2)(i)(A)(5)  is  best 
interpreted  to  mean  literally  any  change 
at  a  source  that  would  trigger  permitting 
authority  review  under  regulations 
approved  or  promulgated  under  Title  I 
of  the  Act.  This  would  include  State 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  under  section 
110(a)(2)(C)  of  the  Clean  Air  Act  and 
regulations  addressing  source  changes 
that  trigger  the  application  of  NESHAP 
established  pursuant  to  section  112  of 
the  Act  prior  to  the  1990  amendments. 
The  EPA  intends  to  revise  its  criteria  for 
interim  approval  in  40  CFR  70.4(d)  prior 
to  taking  final  action  on  this  proposal  to 
grant  Washington  interim  approval  so 
that  interim  approval  may  be  .granted  to 
State  programs  like  Washington's  that 
currently  allow  a  more  narrow 
definition  of  Title  I  modification. 

As  noted,  EPA  believes  the  better 
interpretation  of  "Title  I  modifications" 
would  preclude  granting  full  approval 
to  the  Washington  program.  However,  in 
the  proposal  to  revise  part  70,  EPA  will 
be  taking  comment  on  whether  the 
criteria  in  40  CFR  70.7(e)(2)(i)(A). 
including  the  phrase  "modification 
under  any  provision  of  title  I,"  should 
be  interpreted  in  a  manner  that  would 
allow  changes  reviewed  under  programs 
approved  pursuant  to  section 
110(a)(2)(C)  and  changes  that  trigger  the 
application  of  NESHAP  established 
pursuant  to  section  112  prior  to  the 
1990  Amendments  to  be  eligible  for 
processing  through  minor  modification 
procedures.  Should  EPA  adopt  this 
alternative  interpretation,  the  definition 
of  "Title  I  modification"  in  the 
Washington  program  would  then  be 
fullv  consistent  with  Part  70. 

(2)  Revise  RCW  70.94.430(1)  to 
provide  for  maximum  criminal  penalties 
of  not  less  than  $10,000  per  day  per 
yiolation.  as  required  by  40  CFR 
70.11(a)(3)(ii).  Existing  language  appears 
to  cap  penalties  for  criminal  violations 
at  510,000.  The  civil  penalty  authority 


"The  scope  of  this  action  does  not  include  the 
issiiance  of  permits  or  the  enforcement  of  standards 
for  sewage  sludge  incinerators  under  Section  405  of 
the  Clean  Water  Act.  42  L'SC  1345.  Deiegation  of 
sewage  sludge  incinerator  pfrmitting  under  the 
Clean  Water  Act.  if  requested  by  the  State,  would 
be  considered  in  a  separate  administrative  action 
(see  40  CFR  Parts  122  and  501 ). 


"Ail  changes  required  for  Ecoloijv  to  receive  h..', 
approval  must  be  made  before  EFSEC  or  any  local 
air  authority  may  receive  full  approval  In  adi1:tinn. 
in  order  to  receive  full  approval.  EFSEC  and  each 
local  air  authority  must  make  such  changes  to  tneir 
regdations  as  are  necessary  under  applicable  Stale 
and  local  law  to  incorporate  into  their  respective 
regulations  all  requirpd  charges  to  Ecoingv's 
operdiii'g  pfTmi!  prngruni. 


in  RCW  70.94.431(1)  already  meets  the 
requirements  of  40  CFR  70.ll{a)(3)(i)  for 
maximum  civil  penalties  of  not  less 
than  $10,000  per  day  per  violation. 

(3)  Revise  RCW  70.94.430  to  allow  the 
imposition  of  criminal  penalties  against 
any  person  who  knowingly  makes  any 
false  material  statement,  representation 
or  certification  in  any  form,  in  any 
notice  or  report  required  by  a  permit,  as 
required  by  40  CFR  70.11(a)(3)(iii).  This 
provision  must  include  maximum 
penalties  of  not  less  than  $10,000  per 
day  per  violation. 

The  Attorney  General's  opinion  states 
that  false  reporting  is  a  criminal 
yiolation  under  Washington  law 
because  RCW  70.94.430(1)  n^akvs  it 
unlawful  to  knowingly  violate  a[;\ 
regulations  adopted  under  ch.  70.94 
RCW.  and  WAC  173-401-520. requires 
that  all  application  forms,  reports  and 
compliance  certificat'ons  submitted 
pursuant  to  th.  173^01  WAC  contain  a 
certification  as  to  their  truth,  accuracy 
and  completeness.  This  authority, 
however,  does  not  appear  to  be  as  broad 
as  that  required  by  40  CFR 
70.n(a)(3)(iii).  Knowing  violation  of  the 
certification  rpouir^-rnent  of  W.'\C  173- 
401-520  woij|(^i>e  only  one  criminal 
yiolation  even  if  t!-e  document  which 
was  falsely  certified  covered  several 
false  material  statements.  Under  40  CFK 
70.11(a)(3)(iii),  each  false  material 
statement  mu.st  be  i^tbject  to  a  criminal 
penalty.  Moreover,  accepting  the  State's 
interpretation  would  render  the  spe<:ifit. 
requirement  of  40  CFR  70.11(a)(j)!iii) 
entirely  superfiuous.  Becau.se  Part  70 
othenvise  requires  States  to  have  the 
provisions  on  which  the  Attorney 
General  relies  (see  40  CFR  70.5(d)  and 
70.11(a)(3)(ii)).  vo  State  would  have  to 
make  any  additio^-.i!  showing  of  the 
authority  required  bv  40  CFR 
70;il(a)(3j(iii)  under  the  States 
interpretation. 

(4)  Revise  RCW  70.94.431)  to  allow  thi 
imposition  of  (..-iminal  penalties  agai.'i:^! 
any  perso.".  who  knowingly  renders 
inaccurate  any  required  monitoring 
device  or  method,  as  required  by  40  C.\  I 
70.1  l(.i)("i(iii).  This  provision  fivjst 
include  HMximun^.  penalties  of  net  less 
than  SlO.OOO  p"r  day  per  violation. 

.•\s  authority  for  th-s  requirement,  tl;e 
Attorney  Generals  opinion  states  that  r. 
knowing  violauon  of  WAC  173-^00- 
040(7),  which  proliibitS  the  useof  anv 
means  which  conceals  or  masks  an 
emis.sion  of  an  air  contaminant,  would 
subject  the  offender  to  criminal 
penalties  under  RCW  70.94  43(){1). 
Again,  however,  this  authonty  du*^  not 
appear  to  be  as  broad  as  thai  requireii 
by  40CFR70.11(a)(3)(iii).  \V.\Cl7-?- 
400-040(7)  only  prohibits  tantjuiiMu 
that  conceals  air  emissjous;  jl  v»oiJid  i..  i 


4255*  Federal  Register  /  Vol.  59.  Ng  159  /  Thursday.  Augast  18,  1994  /  Proposed  Rules 


proliibit  tampering  with  equipment  that 
monitan  secoodaiy  parameters,  such  as 
fuel  contoDt  or  productian  rate. 

(5)  Delete  WAC  173-401-735(3) 
entirely  or  revise  il  so  that  it  refers  to 
RCW  34.05.570(4)(b).  rather  than  RCVV 
7.1&.360.  Pait  70  requires  that  State  law 
provide  a  cause  of  action  in  State  court 
for  the  permitting  authority's  failure  to 
take  final  action  on  a  permit  within  the 
specified  time  period  (see  40  CFR 
70.4(b)(3)(xi)).  WAC  173-401-735(3) 
authorizes  a  perstm  to  seek  a  writ  of 
mandamus  in  such  a  case  "[als  provided 
in  chapter  7.16  RCW."  Chapter  7.16 
RCVV,  however,  authorizes  the  issuance 
of  a  writ  of  mandamus  only  if  there  is 
no  other  remedy  available  (see  RCW 
7.16.360).  RCW  34.05.570(4)(b)  provides 
an  express  cause  of  action  for  an 
agency's  foilure  to  take  a  required 
action.  Therefore.  WAC  173-^01-735(3) 
must  be  re-  sed  to  delete  the  reference 
to  ch.  7.16  KCW  as  the  basis  for  the 
cause  of  action. 

(6)  Revise  WAC  173-401-530(2)  to 
define  an  emissions  unit  as  in.<;igniricant 
only  if  it  is  subject  to  no  federally 
enforceable  applicable  requirement  and 
delete  the  last  sentence  in  WAC  173- 
401-200(16)  ("These  unite  and  activities 
are  exempt  from  permit  program 
requirements  except  as  provided  in 
WAC  173-401-530.").  Under  40  CFR 
70.5(c),  EPA  may  approve  as  part  of  a 
State  program  a  list  of  insignificant 
activities  and  emissions  levels  which 
need  not  be  included  in  permit 
applications.  However,  no  activity  for 
which  there  is  an  applicable 
requirement  may  be  defined  as 
insignificant.  The  Washington  .State 
Implementation  Plan  includes  sevKnii 
"generally"  applicable  requirements 
(e.g.  a  20%  ooacity  limit  for  all  emission 
units)  that  L,>ply  to  any  and  all  emission 
points  and  are  "applicable 
requirements"  under  the  part  70  niU;s. 
Together,  WAC  173^01-530(2)  and  the 
la.st  sentence  of  WAC  173-401-200(16) 
relieve  sources  from  the  requiremt^nf  of 
demonstrating  and  certif>ing 
compliance  with  these  "generatlv" 
ftpplicahle  requirements  for  emi.s.sion 
units  that  are  subject  to  no  other 
applicable  requirement  and  meet  the 
other  criteria  for  in.significance  (e.g. 
size,  production  rate,  emission  level). 
WAC  173^01-530(1)  clarifies  that 
these  insignificant  activities  must  still 
comply  with  all  requirements.  WAC 
173--;01-530(2)(b)  requirss  that  all  su(.h 
generally  applicable  requirements  to 
which  the  source  is  subject  be  listed  in 
the  application  and  the  permit.  The 
program,  taken  as  a  whole,  substantially 
ftilfills  the  requirement  under  40  CFR 
70.fi(a)(l)  t!    ta  permit  include  emission 
limitations  iiiid  standards  that  assure 


compliance  with  all  applicable 
requirements. 

b.  NWAPA. 

(1)  Revise  NWAPA  Sec.  132.1  to 
provide  for  maximum  criminal  penalties 
of  not  less  than  $10,000  per  day  per 
violatioi,  as  reqiiired  by  40  CFR 
70.11(a)(3)(ii).  Existing  language  appears 
to  cap  penalties  for  criminal  violations 
at  $10,000. 

(2)  Revise  NWAPA  Sec  132  to  allow 
the  imposition  of  criminal  penalties 
against  any  person  who  knowingly 
makes  any  false  material  statement, 
representation  or  certification  in  any 
form,  in  any  notice  or  report  required  by 
a  permit,  as  required  by  40  CFR 

70.11  (a)(3)(iii).  See  discussion  above  in 
paragraph  (3)  of  Ecology's  interim 
approval  issues. 

(3)  Revise  NWAPA  Sec.  132  to  allow 
the  imposition  of  criminal  penalties 
against  any  person  who  knowingly 
renders  inaccurate  any  required 
monitoring  device  or  method,  as 
required  by  40  CFR  70.11(a)(3)(iii).  See 
discussion  above  in  paragraph  (4)  of 
Ecology's  interim  approval  issues. 

(4)  Revise  NW^\PA  Sec.  133.1  to 
provide  for  maximum  civil  penalties  of 
not  less  than  $10,000  per  day  per 
violation  in  the  case  of  violations  of 
multiple  standards  by  a  specific 
emissions  unit,  as  required  by  40  CFR 
70.11(a)(3).  Existing  language  appears  to 
cap  penalties  for  violations  of  multiple 
standards  bv  a  specific  emissions  unit  at 
510,000. 

c.  PSAPCA. 

(1)  Revise  PSAPCA  Reg.  I,  Sec.  3.13(a) 
to  provide  for  maximum  (.riniinal 
penalties  of  not  less  than  SlO.OOO  per 
day  per  violation,  as  required  by  40  CFR 
70.11(a)(3)(iij.  E.xisting  language  appears 
to  cap  penalties  for  criminal  violations 
at  SlO.OOO. 

(2)  Revise  PSAPCA  Reg.  I.  Sec.  3.13  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  makes  any  false  material 
statement,  representation  or  certification 
in  any  form,  in  any  notice  or  report 
required  bv  a  permit,  as  required  by  40 
CFR  70.11(a)(3)(iii).  See  discussion 
above  in  paragraph  (3)  of  Ecology's 
interim  approval  issues. 

(3)  Revise  PSAPCA  Reg.  1.  Sec.  3.13  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  renders  inaccurate  any 
required  monitoring  device  or  methodi 
as  required  by  40  CFR  70.11(a)(3)(iii). 
See  discussion  above  in  paragraph  (4)  of 
Ecology's  interim  approval  i.ssues. 

d.  OAPCA. 

(1)  Revise  OAPCA  Reg.  1.  Se<-.. 
3.27(b)(1)  to  provide  for  ma.ximuin 
criminal  penalties  of  not  less  than 
$10.0(1(1  per  day  per  violation,  as 


required  by  40  CFR  70.11(aK3)(ii). 
Existing  language  appears  to  cap 
penalties  for  criminal  violations  at 
$10,000. 

(2)  Revise  OAPCA  Reg.  1.  Sec  3.27(b) 
to  allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  makes  any  false  material 
statement,  representation  or  certification 
in  any  form,  in  any  notice  or  report 
required  by  a  permit,  as  required  by  40 
CFR  70.11(a)(3)(iii).  See  discussion 
above  in  paragraph  (3)  of  Ecology's 
interim  approval  issues. 

(3)  Revise  OAPCA  Reg.  1.  Sec  3.27(b) 
to  allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  renders  in^curate  any 
required  monitoring  device  or  method, 
as  required  by  40  CFR  70.11(a)(3Kiii). 
See  discussion  above  in  paragraph  (4)  of 
Ecology's  interim  approval  issues. 

(4)  Revise  the  definition  of  "potential 
to  emit"  in  OAPCA  Reg.  1,  Sec.  6.00  to 
provide  that  any  physical  or  operational 
limitation  on  the  capacity  of  a  source  to 
emit  a  pollutant  shall  be  treated  as  part 
of  its  design  only  if  the  limitation  is 
federally  enforceable  (see  40  CFR  70.2 
(definition  of  potential  to  emit)). 
OAPCA  regulations  currently  define 
"potential  to  emit"  to  include  any  such 
limitation  that  is  enforceable  by 
OAPCA. 

p.  SCAPCA. 

(1)  Revise  SCAPCA  Reg.  I.  Set;. 
2.04(B)  to  eliminate  the  limitation  on 
the  control  officer's  authority  to  request 
criminal  penalties  to  cases  in  which  a 
violator  has  failed  to  coTect  the 
violation  after  a  "reasonable  and/or 
required  period  of  time."  Sections 
70.11(a)(3)  (ii)  and  (iii)  require  that 
States  have  authority  to  impose  a 
criminal  penalty  for  each  day  of 
violation.  A  requirement  that  a  violator 
can  be  subject  to  criminal  penalties  only 
if  the  violator  fails  to  correct  the 
violation  after  an  opportimity  to  comply 
is  inconsistent  with  the  requirements  of 
part  70. 

(2)  Revise  SCy^PCA  Reg.  I,  Sec. 
2.11(A)(1)  to  provide  for  maximum 
criminal  penahies  of  not  less  than 
$10,000  per  day  per  violation,  as 
required  by  40  CFR  70.11(a)(3)(ii). 
Under  existing  language,  it  is  not  clear 
th?t  criminal  penahies  may  be  assessed 
for  each  day  on  which  a  violation 
occurs. 

(3)  Revise  SCAPCA  Reg.  I,  Sec. 
2.11(A)  to  allow  the  imposition  of 
criminal  penalties  against  any  person- 
who  knowingly  makes  any  fal.se 
material  statement,  representation  or 
certification  in  any  fcmn.  in  any  notice 
or  report  required  by  a  permit,  as 
required  by  40  CFR  70.11(a)(3)(iii).  See 
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discussion  above  in  paragraph  (3)  of 
Ecology's  interim  approval  issues. 

(4)  Revise  SCAPCA  Reg.  I.  Sec. 
2.11(A1  to  allow  the  imposition  of 
crinnnai  penalties  against  any  person 
who  knowingly  renders  inaccurate  any 
required  monitoring  device  or  method, 
as  required  by  40  CFR70.11{a)(3)(iii). 
See  disf;ussion  abme  in  p.iragraph  (4)  of 
Ecology's  interim  approval  issues. 

/.  SWAPCA.  No  changes  in  tlie 
SWAPCA  operating  permit  program  are 
necessary  to  rec-eive  full  approval  other 
than  those  that  may  be  necessary  under 
applicable  State  and  local  law  to 
incorporate  into  SWAPCA  s  regulations 
aH  required  changes  to  Ecologv's 
operating  permit  program. 

Z.  BFCCAA  and  YCCA.-\ 

a  Required  diangps  for  inturim 
approval.  As  discussed  above,  there  is  a 
serious  question  regarding  whether 
DFCCAiSL  and  YCCAA  have  effectively 
incorporated  by  reference  the  State 
operating  permit  rule  and.  if  so,  whether 
the  provisions  of  the  State  operating 
permit  rule  that  are  inconsistent  with 
the  operating  penrut  rules  of  BFCCAA 
and  YCCAA  could  be  enforced  against 
a  Title  V  source.  On  that  basis.  EPA 
proposes  disapproval  of  the  operating 
permit  programs  subm.itted  by  BFCCAA 
and  YCCAA.  Both  of  these  auttiorities 
have  advised  EPA,  however,  that  they 
intend  to  make  all  changes  necessary  to 
receive  interim  approval  by  October 
1994.  Based  on  this  r)c->suranqe.  EPA  is 
propasing  in  the  alternative  to  grant 
interim  approval  of  the  operating  permit 
programs  submitted  by  BFCCAA  and 
YCCAA  provided  that  they  make  the 
following  changes  by  the  tir-ie  of  final 
action  on  this  rulemaking: 

BFCCAA.  (i)  Repeal  BFCCAA  Reg.  1, 
Sec.  4.ni,  or  revise  it  to  incorporate  by 
reference  the  State  operating  permit 
regulation,  ch.  173-401  VVAC.  adopted 
on  October  4.  1993,  as  amended  to 
incorporate  any  changes  made  by 
Ecology  at  the  time  BFCCAA  so  amends 
BFCCAAReg.l,  Set;.  4.01. 

(2 J  Repeal  BFCCAA  Reg.  l.  Stn:.  4.02, 
41)4,  4.05.  4.06  and  4.07. 

YCCAA.  (1)  Repeal  YCC.\A  Reg.  1, 
Sec.  6.02.  6.04.  6.0.i.  fi.06,  6.07  and  6.08. 

(2)  Revi.se  YCCAA  Reg.  1.  Sec.  12.01 
In  provide  that  the  identified  provisions 
of  the  VVa.shington  State  Adniinistrative 
Code  are  incorporated  by  reference 
unless  the  YCCAA  reguintion  is  more 
stringent  than  the  State  rt>gulntion. 

(31  Revise  YCCAA  Rtg.  1,  Sec.  12.02 
so  that  the  identified  provisioTis  of 
federal  law  are  incorporated  bv 
reference  regardless  of  whether  the 
;ederal  regulations  are  iuf.onsistent  vvnh 
YCCAA  regulations.  Part  70  requires 
l!iat  ail  "applicable  requirements"  be    • 


included  in  the  permit  (see  40  CFR 
70.6(a)(1)).  The  term  '•applicable 
requirement  "  is  defined  to  include  any 
.standard  or  other  requirement  under 
Sections  111  and  112  of  the  Act  (see  40 
CFR  70.2).  YCCAA  Reg.  1,  Sec.  12.02, 
however,  would  preclude  YCCAA  from 
including  a  Section  111  or  112  standard 
in  an  operating  permit  if  the  YCCAA 
had  a  regulation  that  wa.s  less  stringent 
titan  the  federal  standard.  Therefore. 
YCCA.A  does  not  have  the  authority  to 
include  all  "applicable  requirements"  in 
a  permit  as  required  by  part  70. 

If  BFCCAA  or  YCCAA  fails  to  make 
these  required  changes  by  the  time  EP.A 
takes  final  aciion  on  this  pro^sed 
rulemaking,  EP.A  will  disapprove  the 
operating  permit  program  of  such  local 
air  authority  in  the  final  action.  In  the 
event  of  such  a  disapproval, 
Washington's  Attorney  General  has 
opined  thai  Ecology's  operating  permit 
program  would  apply  as  a  matter  ot 
State  law  to  sources  located  in  the 
counties  under  the  jurisdiction  of  the 
local  air  authority.  On  that  basis,  EPA 
intends  to  grant  Ecology  interim 
approval  to  administer  the  operating 
permit  program  in  the  event  of  a 
disapproval  of  either  local  air  aufhorits 
operating  permit  program  within  the 
jurisdiction  of  such  local  authority. 
Therefore,  no  sanctions  will  result  from 
a  disapproval  of  the  operating  permit 
program  of  either  local  air  authority 
because  all  sources  in  the  State  of 
Washington  required  to  have  an 
operating  permit  under  part  70  will  be 
subject  to  either  the  State  or  a  local 
operating  permit  program  that  will  hnvo 
received  interim  approval. 

b.  Bequiwd  chanp,es  for  full  approval 
EPA  will  grant  BFCCAA  and  YCCAA 
interim  approval  of  their  operating 
permit  programs  provided  they  make 
the  changes  required  in  paragraph  (a) 
above.  If  they  receive  interim  approval, 
these  itxal  air  authorities  must  make  the 
following  additional  changes  to  receive 
full  approval: '" 

BFCCAA.  No  additional  changes  are 
necessary  tor  the  BFCCAA  operating 
permit  profcTam  to  receive  full  approval 
other  than  those  that  may  be  necessarv 
imder  applicable  State  and  local  law  to 
incorporate  into  BFCCAA's  regulations 
all  (.hanges  to  the  State  operating  permit 
program  rrrqiiired  for  full  approval. 


'    \!i  th  ini;es  rcjiurpd  for  Ecology  to  ri:i:(  ivp  ftiii 
<i('p''(.\rttiTi„st  \ie  niMie  bt-lore  PFCr..\.\  or  YQ.A.X 
itiav  TO  e^ve  ful.  .ipprnvii!  lii  .'ddiiion,  in  onlpr  to 
rc»C'vi-  li:;!  ,iLip.-n\,il.  H.'-c:CA.\  dixi  VCC:,\,ai  :r.ii>l 
iTirikf  .siK  h  Lhiinji^s  !ii  th(;ir  r<>mi!^ilii.in.>i  a.-  .i.t 
niTi"^>ui.'-\  i:i>((.'.'',:p;'lii  .ihlc  .State  anil  io(.al  Ihw  id 
,-.1  r)q:(ir.it.  .ntii  thuir  .-psjmVivp  rogiiln'ions  all 
m,ii:.Tii  thn.nsr'i  tii  h  nio^;,  >  o;)Pniiin(;  (irmul 


YCCAA.  Revi.se  YCCA.A  Reg.  I,  Sec. 
2.01,  to  delete  the  requirement  that 
violations  be  "knowing."  Part  70 
prohibits  a  permitting  authority  from 
including  a  mental  stale  as  an  element 
of  proof  for  civil  violations  (see  40  CFR 
70.11(a)(i)). 

3.  Effpci  of  Interim  Apprrval 

Interim  approval  oftlie.se  operatii;g 
permit  programs,  which  may  not  be 
renewed,  extends  for  a  period  of  up  to 
two  years. 

During  the  interim  approval  period, 
the  State  is  protected  from  sanc;tions  for 
failure  to  have  a  program  and  FP.\  is  not 
obligated  to  promulgate  a  federal 
permits  program  in  the  State.  Permits 
issued  under  a  program  with  interim 
approval  have  full  standing  with  respe<.t 
to  part  70.  In  addition,  the  one-vear 
dKidline  for  submittal  of  permit 
applications  by  subject  sources  and  the 
three-year  time  period  for  processing  the 
initial  permit  applications  bi?gin  upon 
interim  approval. 

III.  .Administrative  Requirements 

.1.  Request  for  Public  Comment'' 

The  EPA  is  requesting  comments  on 
all  aspet;ts  of  this  proposed  interim 
approval.  Copies  of  the  submittals  of  the 
State  and  local  air  authorities  anri  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  mn.intained  at  the 
EP.A  Regional  Office.  The  dof:ket  is  <:n 
organized  and  complete  file  of  ail  the 
information  submitted  to.  or  otherwise 
considered  by.  EP.A  in  the  development 
of  this  propo.sed  rulem.aking.  The 
print:ipal  purposes  of  the  docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  do'  aments  so  that 
they  can  effectively  participate  in  the 
approval  process,  and 

(2)  to  serve  as  the  re<  ord  in  t  ase  of 
judicial  review.  EPA  will  consider  anv 
com.iients  received  bv  S«iptemher  19. 
1994. 

B.  Executive  Order  l2Mi6 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatorv  action 
from  Executive  Order  12b6b  review. 

C.  Bf^ulaton  Flexibility  Act 

I'nder  the  Regulatory  Flexibility  .Act. 
5  U.S.C.  sections  BOO  et  seq..  EIW  mu.st 
prepare  a  regulatory  flexibility  ana! v. 'its 

as.se.ssing  the  impact  of  any  propo.sed 
or  final  rule  on  small  entities.  5  U.S.C. 
603  and  604.  Alternati>.ely.  EPA  .mav 
certifv  that  the  rule  will  not  have  a 
signihont  impail  on  a  substantial 
number  of  small  entities.  Small  entities 
ini.lude  s<na!l  busiiies.ses.  small  nutfor- 
prctit  enterprises  and  ;;ove.'-nrient 
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entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Operating  permit  program  approvals 
under  section  502  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  operating  permit 
program  approval  does  not  impose  any 
new  requirements,  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  federal-state 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  operating  permit 
programs  on  such  grounds.  Union 
Electric  Co.  v.  U.S.  E.P.A.,  427  U.S.  246, 
256-66  (S.Ct  1976):  42  U.S.C.  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Environmental 
protection.  Intergovernmental  relations. 
Operating  permits,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  sections  7401-76719. 
Dated:  July  18,  1994. 

Chuck  Clarke, 

Hegional  Administrator 

IFR  Doc.  94-19774  Filed  8-17-94:  8:45  am) 

BiLUNO  cooe  69ao-so-p 


40  CFR  Part  75 
(FRL-6040-2] 

Acid  Rain  Program:  Continuous 
Emissions  Monitoring 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  revise 
the  Continuous  Emission  Monitoring 
(CEM)  provisions  of  the  Acid  Rain 
Program  for  the  purpose  of  making  the 
implementation  of  the  program  more 
efficient.  In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  revising  the 
CEM  provisions  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  these  provisions  as  - 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  revisions  is  set  forth  in  preamble 
to  the  direct  final  rule.  If  no  adverse 
comments  are  received,  the  effective 
date  of  the  revisions  will  be  October  17, 
1994.  EPA  believes  that  these  revisions 
are  noncontroversial  because  they 
provide  a  limited  extension  to  .some 
affected  utilities  to  meet  the 


requirements  of  the  CEM  rule.  The" 
extension  is  beneficial  to  both  the 
industry  and  to  EPA  in  allowing  the 
prioritization  of  limited  resources  for 
assuring  the  smooth  implementation  of 
the  Acid  Rain  Program. 

However,  if  EPA  does  receive  adverse 
comments,  EPA  will  publish  a 
document  in  the  Federal  Register 
withdrawing  the  direct  final  rule.  All 
public  comments  received  will  be 
treated  as  comments  on  this  prpposed 
rule  and  will  be  addressed  in  a 
subsequent  final  rulemaking  notice.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  notice.  Any 
parties  interested  in  c6mmenting  on  this 
notice  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before 
September  19,  1994. 
ADDRESSES:  Any  written  comments  on 
these  rule  revisions  must  be  identified 
with  the  document  control  number  "A- 
94-16"  and  must  be  submitted  in 
duplicBte  to:  EPA  Air  Docket  (6102), 
EnvircMimental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Saile.  CEM  Section  Chief,  Acid 
Rain  Division  (6204J),  U.S. 
Environmental  Protection  Agencv,  401 
M  Street,  SW.,  Washington.  DC  20460. 
(202) 233-9180. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  diret;t 
final  rule  published  in  the  final  rules 
Section  of  this  Federal  Register. 

Dated:  August  4,  1994. 

Carol  M.  Browner, 

Administrator.  Environmentdl  Proti^tion 
Agency, 

|FR  Doc  94-20168  Filed  8-17-94;  8:4.5  am| 

BILLING  CODE  6M0-S0-P 


40  CFR  Part  180 
[OPP-300354;  FRL-4904-«] 
RIN  2070-AC18 

Methyl-1-Alkylamido  Ethyl-2-Atkyl-2* 
Imidazolinium  Methyl  Sulfate; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
methyl-l-alkylamidoethyl-2-alkyl- 
imidaaolinium  methyl  sulfate,  where 
the  alkyl  group  (Ch-Cis)  is  derived  from 
coconut,  cottonseed,  soya,  tallow,  or 
hogfat  fatty  acids,  be  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
an  inert  ingredient  (metal  corrosion 
inhibitor,  spreader-sticker)  in  propionic 


acid  formulations  applied  to  various 
grains,  grasses,  and  hays.  This  proposed 
regulation  was  requested  by  the  Witco 
Corp. 

DATES:  Comments,  identified  by  the 
document  control  number  [OPP- 
300354],  must  be  received  on  or  before 
September  19, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C)  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person 
deliver  comments  to:  Rm.  1132,  Crystal 
Mall.  Bldg.  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
inspection  in  Rm.  1132  at  the  addre.ss 
given  above,  fi"om  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoHdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7505W), 
Office  of  Pesticide  Programs,' 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202,  (703)-308-8393. 
SUPPLEMENTARY  INFORMATION:  The  Witco 
Corp.,  3200  Brookfield  St.,  Houston,  TX 
77045,  has  submitted  pesticide  petition 
(PP)  2E4123  to  EPA  requesUng  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(e), 
propose  to  amend  40  CFR  180.1001(c) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  methyl-1- 
alkylamidoethyl-2-alkyl-imidazolinium 
methyl  sulfate,  where  the  alkyl  group 
(Ck-Cih)  is  derived  from  coconut, 
cottonseed,  soya,  tallow,  or  hogfat  fatty 
acids,  when  used  as  an  inert  ingredient 
(metal  corrosion  inhibitor,  spreader- 
sticker)  in  propionic  acid  formulations 
applied  to  various  grains,  grasses  and 
hays,  as  specified  in  40  CFR  180.1023. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  an- 
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not  limited  to.  the  following  types  of 
ingredients  (except  when  they  tiave  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  siirfaittmls  suc'n  as 
polyoxyethylene  polymers  and  fattv 
acids;  carriers  such  a.s  clav  and 
diatomaceous  eartl;;  thickeni -<»  such  ns 
carrageenan  and  modified  cilhd.'.se; 
wetting,  spreading,  and  disj).  rsiriv^ 
agents;  propellants  in  aercisol 
dispensers;  microencapsulating  n^ents; 
and  emulsifiers.  The  te.rm  "■Jaert"  is  not 
intended  to  imply  iiontoxii.itv:  tli*^ 
ingredient  may  or  may  not  i)u 
chemically  active- 

The  data  submitted  in  U.e  petition 
and  other  relevant  material  hive  heen 
evaluated.  .As  part  of  t.he  EPA  policv 
.statement  on  inert  inured i(>rit.s  puhiished 
1!)  the  Federal  Register  of  .'\prii  22.  \()E7 
(52  FR  13305).  the  Agency  set  t>'rtli  a  list 
of  studies  which  would  generaily  be 
used  to  evaluate  tuc  risks  posed  bv  the 
presence  of  an  inert  ir.gredient  in  a 
pesticide  formulation.  Howe.er.  whrre 
it  can  be  determined  without  that  data 
that  the  mert  ingredient  wiil  prtfsenl 
f>i;niinal  or  no  risk,  the  A.i;encv 
Meneraliy  does  not  require  .some  or  all  of 
the  listed  studie.s  to  rule  on  the 
propo.sed  tolerance  or  e.veniption  from 
ttie  require.T.ent  of  a  toleraiice  for  an 
inert  ingredient.  The  .Agencv  has 
decided  thai  no  data,  in  addition  to  that 
described  below,  for  methyl-2- 
olkylamidoethyI-2-alk.yl-imidazolinium 
metliyl  sulfate  will  need  to  be 
submitted.  The  rationale  for  this 
decision  is  described  "t>elnw 

1.  A  90-day  feeding  study  in  rats 
residted  in  a  no-observed -effect  level 
(NOEL)  of  100  mg/kg/day  and  a  lowcst- 
observed-effect  level  (LOFX)  of  1,000 
mg/kg/day  based  upon  a  dec.-er.sed  liver 
to  body  weight  ratio.  There  v\  ere  no 
other  effe(:;ts  and  no  liver 
histopathology. 

.2.  A  90-day  feeding  study  in  dogs 
showed  a  decrease  in  cholestorc!  values 
at  dose  levels  greater  than  4,000  ppm. 
However,  this  effect  was  considered  an 
artifact  of  decreased  food  consumption. 
Therefore,  tlie  NOEL  for  systemic 
toxicity  in  this  study  is  considered  to  be 
greater  than  12.000  ppm  (3G6  and  f>:!2 
rng/kg/diiy  for  males  and  females, 
respectively. 

3.  A  rat  developmental  toxicity  study 
indicates  a  NOEL  of  300  mg/kg/day  and 
a  LOEL  of  1,000  mg/kg/day.  However,  at 
the  LOEL  there  was  only  a  very  slight 
increase  in  the  total  number  of  litters 
with  any  kind  of  malformation  (14%  in 
(.ontrol  and  20%  in  the  1.000  mg/kg/day 
dose  group)  and  no  significant  increase 
in  the  incidences  of  individual 
niallonnations.  Thus,  the  true  NOEL 
appears  to  lie  closer  !o  1.000  mg/kg/dav. 


Based  upon  the  above  information 
and  review  of  its  use,  EP.'^  has  found 
that,  when  used  in  accordance  with 
good  ai^ricultura!  practice,  this 
itigredient  is  useful  and  a  tolerance  is 
not  mxjessary  to  protrct  the  public 
health.  Therefon  .  EPA  proposes  that  the 
eyemption  from  the  requirem.ent  of  a 
toleiaiK.e  be  established  -ris  set  forth 
lie  low. 

.•\i:y  pe.'^-t.'j}  who  has  registered  or 
subr(utted  m  application  .^or  registration 
rif  a  pesticide.  unJerthe  Federal 
Insecticide,  Fur.f.;icide,  and  Rod;-nticide 
Act  (FIFFL\)  a,s  .amended,  which 
contains  any  of  the  ingredients  listed 
herein,  in.iy  request  within  30  davs  atter 
piibhcatio.i  of  this  document  in  the 
Fedirai  Regi.ster  that  this  rulemaking 
propo.'^al  be  referred  to  an  .Advist'tv 
Conmiittee  in  accordance  with  .sevJiun 
4n.'<[...)  of  the  Fi'deral  Food.  Dru;^,  and 
C.i>snieti(.  \(.[. 

Interested  persons  are  invited  tu 
s-.ihmit  written  comments  on  the 
prcposi-d  regulation  Comments  :r.t!>,t 
bear  a  notation  indicating  the  doriiment 
control  number,  [OPP-.'<003.54l.  A!i 
written  comments  filed  in  responst  to 
tins  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p  m  .  Monday  through 
Friday,  e.xrept  legal  holidays. 

The  Office  of  Management  and  Budget 
has  e.xempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  122r!l. 

Pursuant  tij  the  reqi-irements  of  the 
RegulaUip^'  Flexibliitv  .•\ct  (Pub,  L.  9h- 
354,  94  Stat.  1164,  5  U,S.C.  601-612). 
the  .Administrator  his  determined  that 
regulations  establishing  new  tolornnt.cs 
or  nismg  tolermre  levck  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impart  on  a  substantial 
number  of  small  entities.  A  certincation 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4,  in^l  (4<i 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  prote<;tion. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  re<:ordke*'ping 
requirements. 

D-ated.  .-Xii^i'st  9. 1094.  -   . 

l.ois  Rossi. 

MtinjiDirvrlor.  Eegi^tmtinn  Division.  Offire 
nf  Pistil  ide  Prosmms, 

Therefore,  it  i.s  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


PART  18a-{AMENDED] 

1.  Thp  authority  citation  for  part  18(1 
<  uniinues  to  read  as  follows: 
Authority-:  21  ISC  ^4'^H  nn  •  l~l 

2  In  subpart  D.  h\  adding  new 
«>  180  1133.  to  read  as  follows: 

§180.1133    MettiyH-alkylamido  ethy»-2- 
aikyl-imidazolinium  mettiyl  sulfate; 
exemption  from  the  requirement  of  a 
tolerance. 

Methyl-l-alkyIanudcet.hyi-2-alkyl- 
imidazolinium  n  ethyl  sulfate,  where 
the  alky!  group  (Ck-Cik)  is  di.ri\ed  from 
coconut,  cottonseed,  sova.  tniiow.xir 
hogfa;  fatty  acids,  is  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
an  inert  ingredient  (metal  corrosion 
iidi;hitor.  sprcader-stickerj  in  pronionic 
acid  formulations  applied  to  various 
grains.  gras.ses.  and  hav.s.  as  spei.ified  in 
40  CFR  180.1023. 

II  R  Doc  94-20:;-f,  Filed  R-17-^.4.  R  A:,  am] 
eiLLiNG  CODE  65C0-6&-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtfi  Service 

42  CFR  Part  2 

RIN  0905-AD97 

Alcohol  and  Drug  Abuse  Patient 
Records 

agency:  Snbstance  Abuse  and  .Menlnl 
Health  SenMces  Administration.  PFLS 
HHS. 

ACTION:  Notice  of  propo.sed  luieinaking. 

SUMMARY:  The  Department  is  proposing 
a  clarification  to  the  regulations  v\h;ch 
govern  the  confidentiality  of  alcohol 
and  drug  abuse  records.  Specif:;  .-ii!\ .  the 
Department  is  proposing  to  clurify  that, 
as  to  general  medical  care  fac;i!ities. 
these  regulations  that  hold  themsehes 
out  as  providing  and  pro\  ide  a!-:ohol  or 
drug  abuse  diagnosis,  treatment  or 
referral  for  treatment  and  which  are 
federally  assisted.  diret:tly  or  indiref.ii\ 
DATES:  Written  comm.ents  mu.st  be 
received  on  or  before  Oi.tober  17.  1994. 
ADDRESSES:  Written  comments  on  these 
proposed  rules  may  l»e  sent  to  Sue 
Martone,  .SAMIISA.  Room  12C15.  "lOOO 
Fishers  Lam-,  Roc:kviliL',  Marviand 
208  .'.7. 

FOR  FURTHER  INFORMATION:  Sue  Martone. 
Telephone  (301)  443-4640. 
SUPPt-EMENTARY  ItlFORMATION:  1  he 
■"Confidentiality  of  Alcohol  and  Dnig 
Abu.se  Patient  Records'*  regulations,  42 
CFR  part  2.  implement  section  543  of 
tlie  Public  Health  Service  Act.  42  U.S.C 
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290dd-2,  as  amended  by  section  131  of 
the  ADAMHA  Reorganization  Act, 
Public  Law  102-321  (July  10, 1992).  The 
regulations  were  promulgated  as  a  final 
rule  on  July  1. 1975  (40  FR  27802)  and 
amended  on  June  9, 1987  (52  FR  21798). 

'    The  purpose  of  this  notice  is  to  clarify 
the  ambiguity  in  the  regulations 
regarding  the  definition  of  "program," 
This  ambiguity  was  identified  in  the 
case  United  States  v.  Eide,  875  F.  2d 
1429, 1438  (9th  Cir.  1989).  where  the 
court  held  that  the  Veterans 
Administration  Medical  Center's 
(VAMC)  general  emergency  room  is  a 
"program"  as  defined  by  the 
regulations.  In  reaching  this  conclusion, 
the  court  relied  on  the  clause  that 
"(p)rogram  means  a  person  which  in 
whole  or  in  part  holds  itself  out  as 
providing,  and  provides,  alcohol  or  drug 
abuse  diagnosis,  treatment,  or  referral 
for  treatment."  Id.  The  court  ruled  that 
the  VAMC  was  a  "person"  which  is 
defined  at  §  2.12  to  mean  "an 
individual,  •  •  *  Federal.  State  or  local 
government  or  any  other  legal  entity," 
and  concluded  that  "(a)  hospital 
emergency  room,  while  obviously  also 
performing  functions  unrelated  to  drug 
abuse,  serves  as  a  vital  first  link  in  drug 
abuse  diagnosis,  treatment  and  referral." 
Id. 

The  Department  believes  this 
interpretation  too  broadly  defines  the 
term  "program."  It  is  the  Department's 
position  that  "program"  encompasses 
only  (1)  An  individual  or  entity  (other 
than  a  general  medical  facility)  who 
holds  itself  out  as  providing,  and 
provides,  alcohol  or  drug  abuse 
diagnosis,  treatment  or  referral  for 
treatment;  or  (2)  an  identified  unit 
within  a  general  medical  facility  which 
holds  itself  out  as  providing  and 
provides  alcohol  or  drug  abuse 
diagnosis,  treatment  or  referral  for 
treatment;  or  (3)  medical  personnel  or 
other  staff  in  a  general  medical  care 
facility  whose  primary  function  is  the 
provision  of  alcohol  or  drug  abuse 
diagnosis,  treatment  or  referral  for 
treatment  and  who  are  identified  as 
such  providers. 

This  was  the  intent  of  the  revisions 
made  to  the  regulations  in  1987.  See  52 
FR  21796,  21797  (June  9, 1987).  Prior  to 
the  1987  amendments,  the  regulations 
applied  to  any  record  relating  to 
substance  abuse  whether  the 
information  was  obtained  from  an 
emergency  room,  a  general  medical  unit 
or  a  general  practitioner  so  long  as  there 
was  a  Federal  nexus.  In  1987,  however, 
it  was  the  intent  of  the  Department  to 
limit  the  applicability  of  the  regulations 
to  specialized  programs  and  personnel 
so  as  to  simplify  adniinistrntlon  of  the 


regulations.  It  was  the  Department's 
position  that  this  limitation  would  not 
significantly  affect  the  incentive  to  seek 
treatment  provided  by  the 
confidentiality  protection.  See  52  FR  at 
21797.  Furthermore,  the  Department 
questioned  whether  applicability  of  the 
regulations  to  general  medical  care 
facilities  addressed  the  intent  of 
Congress  to  enhance  treatment 
incentives  for  alcohol  and  drug  abu,se, 
since  many  substance  abuse  patients  are 
treated  in  a  general  medical  care  facility 
not  because  they  have  made  a  decision 
to  sedt  substance  abuse  treatment,  but 
because  they  have  suffered  a  trauma  or 
have  an  acute  condition  with  a  primary 
diagnosis  of  something  other  than 
substance  abuse.  Id. 

Accordingly,  as  to  general  medical 
facilities,  it  is  the  Department's  position 
that  the  regulations  apply  only  to 
discrate,  identifiable  units  providing 
alcohol  or  drug  abuse  treatment, 
diagnosis  or  referral  for  treatment  or 
specialized  personnel  who  are 
identified  as  providing  such  services  as 
a  primary  function.  By  way  of  e.xnmple, 
these  regulations  do  not  apply  to 
alcohol  or  drug  abuse  prevention 
programs,  whether  based  in  general  care 
facilities  Or  otherwise,  which  do  not 
hold  themselves  out  to  the  community 
as  providing  alcohol  or  drug  abuse 
diagnosis,  treatment  or  referral  for 
treatment,  even  though  such  programs 
may  occasionally  refer  individuals  to 
treatment  for  substance  abuse  as  an 
incidental  function  of  the  prevention 
program.  Nor  do  they  apply  to 
emergency  room  personnel  who  may 
treat  Substance  abusers  who  need 
medical  attention,  unless  the  provision 
of  alcohol  and  drug  abuse  diagnosis, 
treatment  or  referral  for  treatment  is  the 
primary  function  of  such  staff  and  they 
have  been  identified  as  providing  such 
services,  or  the  emergency  room  as  a 
whole  has  promoted  itself  to  the 
community  as  providing  such  services. 
Finally,  these  regulations  do  not  apply 
to  physicians  or  other  medical 
personnel  in  a  general  medical  facility 
who  are  not  identified  as  providing  such 
services  even  though  they  may 
occasionally  provide  drug  a'ouse 
services,  such  as  referral. 

These  regulations  do,  however,  apply 
to  federally  assisted  specialized  drug 
and  alcohol  treatment  units  in  general 
medical  facilities  and  to  identified 
personnel  whose  primary  function  is  the 
provision  of  such  services.  For  example, 
although  the  regulations  would  not 
ordinarily  apply  to  a  staff  physician  of 
an  emergency  room  or  an  intensive  rare 
unit  who  refers  an  overdose  patient  to 
a  drug  abuse  treatment  practitioner,  they 
would  apply  to  a  drug  abuse  treatment 


practitioner  whose  primary  function  is 
to  provide  such  services. 

This  notice  would  also  update  the 
authority  citation  to  reflect  that  42 
use.  2"90dd-3  and  290ee-3  were 
amended  by  section  131  of  the 
ADAMHA  Reorganization  Act,  Public 
Law  102-321  (July  10, 1992),  42  U.S.C. 
290dd-2. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
all  regulatory  actions  reflect 
consideration  of  the  costs  and  benefits 
they  generate,  and  that  they  meet  certain 
standards,  such  as  avoiding  the 
imposition  of  unnecessary  burdens  on  - 
the  affected  public.  If  a  regulatory  action 
is  deemed  to  fall  within  the  scope  of  the 
definition  of  the  term  "significant , 
regulatory  action"  contained  in  section 
3(f)  of  the  Order,  pre-publication  review 
by  the  Office  of  Management  and 
Budget's  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  is  neces.sarv. 
OIRA  has  thus  reviewed  this  NPRM 
under  the  Order. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  we  analyze  regulatory 
proposals  to  determine  whether  they 
create  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  Secretary  certifies  that  any  final 
rule  resulting  from  this  proposal  will 
not  have  any  such  impact. 

Paperwork  Reduction  Act 

There  are  no  paperwork  requirenienls 
in  this  proposal  subject  to  Office  of 
Management  and  Budget  approval 
under  the  Paperwork  Reduction  Art  ot 
1980. 

List  of  Subjects  in  42  GFR  Part  2 

Alcohol  abuse.  Alcoholism, 
Confidentiality,  Drug  Abuse,  Healtii 
records,  Privacy. 

Dated;  March  16,  1994. 
Phifip  R.  Lee, 

Assistant  Secwtiiry  for  Health. 

Approved:  )une  27.  1994. 
Donna  E.  Shalala, 

Secretary. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  proposes  to 
amend  part  2  of  title  42,  Code  of  Federal 
Regulations,  as  follows: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  Sec.  408  of  Pub.  L.  92-2.5.S.  «i, 
Stat.  79.  as  amended  by  sec.  303  (a),  (h)  of 
I'ub.  L.  9:i-282.  83  Stat.  137, 138:  spj:. 
4((:)(.S)(.'\)  of  I\ib.  L.  94-237,  90  .Stal   244:  m-i. 
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lll(c)(3")  of  Pub.  L.  94-581,  90  Stat.  2852; 
sec.  509  of  Pub.  L.  96-68,  93  Stat.  695;  sec. 
973(d)  of  Pub.  L.  97-35,  95  Stat.  598;  and 
transferred  to  sec.  527  of  the  Public  Health 
Sc^^•ice  Act  by  sec.  2(b)(16)(B)  of  Pub.  L.  98- 
24.  97  Stat.  182  and  as  amended  by  sec.  106 
of  Pub.  L.  99-401, 100  Stat.  907  (42  U:S.C. 
290ee-3)  and  sec.  333  of  Pub.  L.  91-616,  84 
Stat.  1853,  as  amended  by  sec.  122(a)  of  Pub. 
L.  93-282, 88  Stat.  131;  and  sec.  111(c)(4)  of 
Pub.  L.  94-581.  90  Stat.  2852  and  transferred 
to  sec.  523  of  the  Public  Health  Service  Act 
by  sec.  2(b)(13)  of  Pub.  L.  98-24,  97  Stat.  181 
and  as  amended  by  sec.  106  of  Pub.  L.  99- 
401. 100  Stat.  907  (42  U.S.C.  290dd-3),  as 
amended  by  sec.  131  of  Pub.  L.  102-321. 106 
Stat.  368,  (42  U.S.C.  290dd-l ). 

§2.11    [Amended] 

2.  In  Section  2.11.  the  definition  of 
Program  is  revised  to  read  as  follows: 

•        «        *        *        * 

Program  means: 

(1)  An  individual  or  entity  (other  than 
a  general  medical  care  facility)  who 
holds  itself  out  as  providing,  and 
provides,  alcohol  or  drug  abuse 
diagnosis,  treatment  or  referral  for 
treatment;  or 

(2)  An  identified  unit  within  a  general 
medical  facility  which  holds  itself  out 
as  providing,  and  provides,  alcohol  or 
drug  abuse  diagnosis,  treatment  or 
referral  for  treatment;  or 

(3)  Medical  personnel  or  other  staff  in 
a  general  medical  care  facility  whose 
primary  function  is  the  provision  of 
alcohol  or  drug  abuse  diagnosis, 
treatment  or  referral  for  treatment  and 
who  are  identified  as  such  providers. 
(See  §  2.12(e)(1)  for  example). 


§2.12    [Amended] 

3.  Section  2.12(e)(1)  is  amended  by 
adding  the  following  sentence  at  the  end 
to  read  as  follows: 


(e)  *  *  Ml)  *  *  *  However,  these 
regulations  would  not  apply,  for 
example,  to  emergency  room  personnel 
who  refer  a  patient  to  the  intensive  care 
unit  for  an  apparent  overdose,  unless 
the  primary  function  of  such  personnel 
is  the  provision  of  alcohol  or  drug  abuse 
diagnosis,  treatment  or  referral  and  they 
are  identified  as  providing  such  services 
or  the  emergency  room  has  promoted 
itself  to  the  community  as  a  provider  of 
such  ser\'ices. 
»        *        *        »        « 

[FR  Doc.  94-20226  Filed  8-17-94;  8:4.5  ami 
BILUNG  CODE  416&-20-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22  and  90 

[GN  Docket  No.  94-90,  FCC  94-202] 

Eligibility  for  the  Specialized  Mobile 
Radio  Services  and  Radio  Services  in 
the  220-222  MHz  Land  Mobile  Band 
and  Use  of  Radio  Dispatch 
Communications 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rule  making. 


SUMMARY:  In  this  Notice  of  Proposed 
Rule  Making  (NPRM),  the  Commission 
proposes  to  eliminate  the  rules  that  now 
prohibit  wireline  telephone  carriers 
from  holding  licenses  in  the  Specialized 
Mobile  Radio  (SMR)  service  and  the 
commercial  220-222  MHz  land  mobile 
band.  The  NPRM  also  proposes  to 
eliminate  the  current  prohibition  on  the 
provision  of  dispatch  service  by  cellular 
licensees  and  other  licensees  in  the 
Public  Mobile  Services. 
DATES:  Comments  are  due  by  September 
21.  1994  and  reply  comments  are  due  by 
October  6, 1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  O'Brien  Ham  or  Susan  McNeil. 
Private  Radio  Bureau,  Land  Mobile  and 
Microwax-e  Division.  (202)  632-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  NPRM  in 
GN  Docket  No.  94-90,  adopted  August 
2.  1994  and  released  August  11. 1994. 
The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Docket  Branch  (Room  230),  1919  M 
Street.  N.W..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  837- 
3800.  2100  M  Street.  N.W..  Washington, 
DC  20554. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

L  Background 

A.  Wireline  Hestrictions 

1.  When  the  Commission  established 
the  SMR  service  in  1974,  it  elected  to 
prohibit  wireline  telephone  common 
carriers  from  holding  SMR  base  station 
licenses.  Because  of  the  dominance  of 
the  established  wireline  carriers  in  the 
1970's.  the  Commission  viewed  the 
prohibition  on  wireline  entry  as 
consistent  with  promoting  competition 
in  the  fledgling  SMR  industr>'.  The 


Commission  has  also  stated  that  the 
wireline  prohibition  was  intended  to 
ensure  that  SMRs  would  be  available  as 
a  business  opportunity  for  small 
entrepreneurs  and  to  reduce  incentives 
for  wireline  carriers  to  engage  in 
discriminatory  interconnection 
practices. 

2.  When  220-222  MHz  service  was 
established  in  1991.  the  Commission 
adopted  an  identical  restriction  on 
wireline  eligibiUty  for  commercial 
licenses  in  that  service.  The 
Commission  indicated  that  the  rationale 
for  excluding  wirelines  from  SMR 
licensing  also  served  as  the  basis  for  the 
220  MHz  limitation. 

3.  In  1986,  the  Commission  issued  a 
Notice  of  Proposed  Rule  Making  in  PR 
Docket  No.  86-3  that  proposed  to 
eliminate  the  SMR  wireline  restriction. 
The  proceeding  was  terminated  in  1992 
on  the  grounds  that  the  record  has 
become  stale.  The  Commission  stated 
that  the  wireline  restriction  should  be 
retained  at  least  until  the  Commission 
could  more  fully  evaluate  "the 
competitive  potential  of  private  land 
mobile  services  vis-a-vis  common 
carrier  land  mobile  providers"  so  as  "to 
preser\e  a  climate  favorable  to  the 
continued  development  of  private  land 
mobile  competitors." 

B.  Dispatch  Prohibition 

4.  The  Commission  currently 
prohibits  common  carriers  licensed  after 
January  1. 1982.  including  all  cellular 
licensees,  from  offering  dispatch 
services.  The  Commission  has  since 
construed  the  prohibition  on  dispatch 
services  to  include  any  transmission  on 
cellular  frequencies  that  routes 
communications  through  a  dispatcher, 
as  opposed  to  through  a  cellular  switch 
(i.e..  with  no  intervention  bv  a 
dispatcher).  On  the  other  hand,  the 
Commission  has  allowed  "dispatch- 
type"  communications  to  be  offered 
through  the  cellular  switched  network 
as  long  as  the  communication  is  not 
directly  between  a  dispatcher  and  end 
user. 

IT.  Discussion 

A.  Licensee  Eligibility  in  S\W  and  220 
MHz  Commercial  Sen-ii  c 

5.  In  evaluating  its  present  wireline 
restrictions,  the  Commission  tentatively 
concludes  that  there  is  no  longer  a  need 
for  the  SMR  wireline  ban  or  fht- 
commercial  220  MHz  wireline 
restriction  in  today's  competitive  mobile 
service  marketplace.  First,  the 
Commission  notes  that  the  risk  of 
wireline  carriers  being  able  to  cause 
competitive  harm  if  allowed  to  enter  the 
SMR  market  has  diminished  in  re<;ent 
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years.  When  the  SMR  wireline  ban  was 
adopted  20  years  ago,  mobile  services 
were  in  their  in£uicy  and 
teiecbmmunications  was  dominated  by 
wireline  carriers  under  the  control  of 
AT&T.  Since  that  time,  the  breakup  of 
AT&T  and  the  rapid  growth  of  mobile 
services  have  combined  to  create  an 
environment  in  which  wireline  carrier 
participation  in  mobile  services, 
including  participation  by  the  post- 
divestiture  BOCs,  has  the  potential  to 
increase  competition  rather  than  impede 
it. 

6.  In  the  Broadband  PCS  docket,  the 
Commission  recently  concluded  that 
wireline  entities  should  be  allowed  to 
hold  broadband  PCS  licenses  without 
restriction  (except  to  the  extent  such 
entities  also  holocellular  interests).  In 
that  proceeding,  the  Commission 
determined  that  wireline  participation 
would  produce  significant  economies  of 
scope  between  wireline  and  PCS 
networks,  which,  in  turn,  would 
promote  rapid  development  of  PCS  and 
yield  a  broader  array  of  PCS  services  at 
lower  costs  to  consumers.  The 
Commission  has  similarly  concluded 
that  LECs  should  be  allowed  to 
participate  in  the  provision  of 
narrowband  PCS  service  without 
restriction.  The  Commission  notes  that 
its  conclusions  with  respect  to  wireline 
entry  into  broadband  and  narrowband 
PCS  are  also  potentially  applicable  to 
SMR  and  220  MHz  commercial  service. 

7.  The  Commission  also  questions 
whether  the  wireline  restriction 
continues  to  be  necessary  to  protect 
against  competitive  harm.  THe  wireline 
restrictions  have  served  to  eliminate  any 
incentive  for  LECs  to:  (1)  Discriminate 
in  the  offering  of  interconnection  to 
nonaffiliated  SMR  licensees,  or  (2)  use 
their  market  power  in  the  local 
exchange  market  to  cross-subsidize  SMR 
services,  thereby  undercutting  potential 
competition.  Even  if  the  wireline 
prohibition  is  eliminated,  however, 
other  regulatory  safeguards  exist  and 
can  be  enforced  to  prevent  wireline 
from  engaging  in  these  forms  of  anti- 
competitive behavior. 

8.  With  respect  to  discrimination  in 
interconnection.  Section  201  of  the 
Communications  Act  mandates  that  a 
carrier  must  provide  reasonable 
interconnection  to  any  carrier  that 
requests  it.  In  addition,  Section 
332(c)(1)(B)  of  the  Communications  Act, 
as  amended  by  the  Budget  Act,  requires 
the  Commission  pursuant  to  Section  201 
to  order  common  carriers  to 
interconnect  with  CMRS  providers 
(which  includes  any  SMR  or 
commercial  220  MHz  licensee  utilizing 
interconnection)  on  reasonable  request. 
In  its  Order  implementing  this 


provision,  the  Commission  determined 
that  LECs  should  provide  reasonable 
interconnection  to  all  CMRS  providers 
in  a  manner  that  is  consistent  with  past 
requirements  for  cellular  providers.  In 
addition,  the  Commission  requires  LECs 
to  offer  interconnection  to  PMRS 
providers. 

9.  The  Commission  also  notes  that 
independent  accounting  safeguards 
exist  to  protect  against  cross- 
subsidization  in  the  event  of  wireline 
entfy  into  the  SMR  service.  In  the  CMRS 
docket,  the  Commission  indicated  that 
the  joint  cost  and  affiliate  transaction 
rules  would  apply  to  all  CMRS 
providers  with  LEC  affiliates.  These 
rules  require  LECs  to  maintain 
procedures  to  separate  the  costs  of  the 
regulated  activities  from  those  of  their 
activities  that  are  classified  as 
nonregulated  for  federal  accounting 
purposes,  and  to  account  for  their 
transactions  with  their  nonregulated 
affiliates.  Since  most  SMRs  and 
commercial  220  MHz  licensees  fall 
inside  the  CMRS  definition,  these 
existing  and  applicable  accounting  rules 
should  help  prevent  cross-subsidization. 

10.  Another  reason  for  eliminating  the 
wireline  prohibition  is  that  the  SMR 
industry  is  sufficiently  well-established 
that  wireline  entry  is  unlikely  to  chill 
further  development  of  the  service. 
Although  SMR  operations  today  are  still 
relatively  small  in  comparison  to 
cellular  operations,  most  available  SMR 
spectrum  has  been  licensed  in 
metfopolitan  areas.  Thus,  any  threat  that 
wirelines  might  obtain  a  substantial 
portion  of  SMR  spectrum  and  thereby 
hinder  the  development  of  SMR  service 
by  non-wireline  carriers  is  substantially 
diminished.  As  a  practical  matter, 
wirelines  are  likely  to  be  largely  limited 
to  entering  the  SMR  business  by 
acquiring  existing  SMR  businesses,  and 
all  such  transfers  would  be  subject  to 
Commission  review  under  existing 
transfer  and  control  rules. 

It.  The  Commission  reached  a  similar 
tentative  conclusion  with  respect  to 
wireline  participation  in  commercial 
220  MHz  service.  Although  220  MHz 
service  was  established  more  recently 
than  SMR,  substantial  licensing  has 
occurred  and  the  service  is  closed  to 
new  applicants  for  the  time  being.  Thus, 
wireline  entry  into  commercial  220 
MHa  service  would  be  likely  to  be 
gradual  as  the  service  develops,  and 
would  be  subject  to  case-by-case  review 
by  the  Commission.  In  addition,  a  more 
open  eligibility  policy  may  be  suitable 
because  of  the  narrowband  nature  of  220 
MHz  service.  In  establishing  regulations 
for  the  licensing  of  narrowband  PCS,  for 
example,  the  Commission  concluded 
that  LECs  should  be  allowed  to 


participate  in  the  provision  of 
narrowband  PCS  service  without 
restriction.  The  Commission  reasoned 
that  narrowband  PCS  was  sufficiently 
disparate  fi-om  any  LTC  offering  to  make 
negligible  any  ability  these  carriers 
might  have  to  exert  undue  market  power 
or  restrain  trade.  The  Commission 
solicits  comment  on  whether  a  similar 
conclusion  is  justified  in  the  case  of  220 
MHz  service. 

12.  Additionally,  repeal  of  the 
wireline  ban  could  promote 
opportunities  for  small  entrepreneurs  as 
well  as  infuse  new  capital  and  expertise 
into  the  mobile  services  marketplace.  In 
its  request  for  rule  making,  Polar 
Communications  suggested  that  the 
overwhelming  majority  of  companies 
shut  out  of  the  SMR  business  by  the 
wireline  ban  are  small,  rural  telephone 
companies  with  capitalizations  that  are 
small  in  comparison  to  many  dominant 
SMR  operators.  Repeal  of  the  ban  could 
therefore  serve  to  further  competition  in 
the  SMR  market  by  increasing  the 
number  of  small  business  participants 
in  the  service.  Future  auctions  of  SMR 
spectrum  could  provide  additional 
opportunities  for  small  business  entry 
into  SMRS  through  competitive  bidding 
incentives  established  for  small 
businesses,  minorities,  and  rural 
telephone  companies. 

13.  In  addition,  wireline  entry  could 
infu.se  new  capital  and  expertise  into 
the  mobile  services  marketplace.  The 
SMR  industry  is  in  transition,  evolving 
from  stand-alone  analog  to  wide-area 
networks.  220  MHz  is  also  at  an 
important  stage  of  technological 
development.  During  this  time  frame, 
wirelines  can  be  a  key  source  of  capital 
and  expertise  for  the  development  of 
new  technological  advances  that  will 
benefit  these  services. 

14.  The  Commission  concludes  that 
the  wireline  restrictions  have  been 
outmoded  by  changes  in  the  mobile 
services  marketplace  since  1974  and 
that  there  may  be  cause  to  eliminate 
these  restrictions.  Commenters  are 
nevertheless  invited  to  present  any 
views  that  justify  retaining  the  wireline 
restrictions.  In  particular,  the 
Commission  is  interested  in  any 
concerns  commenters  may  have  about 
the  potential  ability  of  wirelines  to 
unfairly  influence  competition  in  the 
mobile  services  maricetplace.  In  . 
addition,  commenters  may  vnsh  to 
address  the  alternative  of  retaining  the 
restrictions  for  one  service  and  not  the 
other. 

15.  In  proposing  to  allow  wirelines  to 
enter  the  SMR  and  commercial  220  MHz 
markets,  the  Commission  emphasizes  its 
intent  to  vigorously  enforce  statutory 
and  regulatory  safeguards  discussed 
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aijuve  that  prohibit  wirelines  from 
engaging  in  discriminatory 
interconnection  practices.  Commenters 
are  encouraged  to  address  how  to  best 
achieve  this  objective. 

16.  Also,  assuming  the  wireline 
restrictions  are  repealed,  the 
Commission  seeks  comment  oi^hether 
existing  accounting  safeguards 
applicable  to  LECs  with  CMRS 
operations  are  sufflcient  to  protect 
against  cross-subsidization  and 
discriminatory  pricing,  or  whether 
structural  separation  requirements 
should  also  be  imposed.  In  the 
Broadband  PCS  Second  Report  and 
Order,  the  Commission  confirmed  that 
the  accounting  safeguards  would  apply 
to  PCS  but  concluded  that  no  new 
subsidiary  rules  should  be  required 
because  it  would  seriously  undermine 
the  abiUty  of  LECs  to  take  advantage  of 
their  potential  economics  of  scope  and 
would  jeopardize  other  public  interest 
benefits  of  wireline  participation  in 
PCS.  Commenters  should  address 
whether  added  structural  separation 
requirements  would  similarly 
undermine  the  potential  public  interest 
benefits  of  wireline  entry  into  the  SMR 
and  commercial  220  MHz  markets. 

17.  Finally,  assuming  that  the 
wireline  restriction  is  eliminated,  the 
issue  arises  whether  there  is  a  need  to 
impose  other  eligibiUty  restrictions  on 
SMR  and  commercial  220  MHz 
applicants  to  address  present  day 
competitive  concerns.  In  particular,  the 
Commission  has  recognized  in  other 
contexts  that  it  cannot  yet  determine 
that  cellular  licensees  lack  market 
power  in  the  mobile  services  market. 
The  Commission  will  defer 
consideration  of  whether  this  market 
power  is  sufficient  to  ju.stify  restrictions 
on  cellular  eligibility  for  SMR  or  220 
MHz  licensing  pending  a  decision  in 
General  Docket  93-252  on  a  proposal  to 
impose  a  general  limit  on  the  amount  of 
spectrum  that  any  CMRS  licensee  may 
acquire  in  a  given  geographic  market. 

B.  Common  Carrier  Dispatch  Prohibition 

18.  The  Commission  proposes  to 
amend  its  rules  to  permit  all  mobile 
service  common  carriers  to  provide 
dispatch  service.  A  number  of  parties 
have  indicated  in  the  past  that  repeal  of 
the  dispatch  ban  would  enhance 
competition  in  the  dispatch  market  and 
thereby  provide  consumers  with 
expanded  choice.  The  Commission 
tentatively  agrees  with  these  views  and 
therefore  is  included  to  repeal  the 
present  prohibition  entirely. 
Commenters  should  address  the 
Commission's  conclusion  that  repeal  of 
the  dispatch  ban  will  lead  to  more 
innovative  ser\'ice  offerings  and  lower 


costs  for  dispatch  customers.  The 
Commission  also  seeks  comment  on 
whether  repeal  of  the  ban  will  increase 
opportunities  for  dispatch  customers  to 
obtain  service  from  commercial  vendors 
as  an  alternative  to  relying  on  internal 
systems  or  systems  shared  with  other 
eligible  users. 

19.  The  Commission  also  encourages 
commenters  to  provide  data  on  the 
current  state  of  competition  in  the 
dispatch  market,  including  the  level  of 
participation  by  small  businesses. 
Commenters  are  also  asked  to  address 
the  potential  for  participation  in  the 
dispatch  market  by  mobile  service 
common  carriers,  including  (1)  types  of 
dispatch  ser\'ices  that  common  carrier 
licensees  are  most  likely  to  offer,  (2)  any 
technical  advantages  or  disadvantages  to 
offering  dispatch  service  on  a  common 
carrier  mobile  service  system,  and  (3) 
the  effect  of  common  carrier  entry  on 
competition  in  the  dispatch  market. 
Commenters  should  further  consider 
whether  common  carriers  operating  in 
the  dispatch  market  could  engage  in 
discriminatory  pricing  or  cross- 
subsidization  activities  that  would  place 
dispatch  competitors  at  a  disadvantage. 

20.  If  the  Commission  concludes  that 
immediate  lifting  of  the  dispatch 
prohibition  could  have  an  anti- 
competitive impact,  one  alternative 
would  be  to  "sunset"  the  rule  at  some 
point  in  the  future.  For  example,  the 
Commission  could  delay  repeal  of  the 
rule  until  August  10,  1996,  three  years 
from  the  date  the  Budget  Act 
amendments  became  law.  This  effective 
date  would  coincide  with  the 
conclusion  of  the  three  year  transition 
period  provided  in  the  Budget  Act  for 
existing  private  land  mobile  licensees  to 
adjust  to  regulation  as  CMRS  providers. 
A  sunset  provision  would  also 
effectively  defer  cellular  participation  in 
the  dispatch  market  and  thereby  give 
the  Commission  more  time  to  evaluate 
information  concerning  the  state  of 
competition  in  the  dispatch  market.  The 
Commission  seeks  comment  on  this 
alternative. 

21.  Another  alternative  to  outright 
repeal  of  the  ban  on  common  carrier 
dispatch  service  would  be  to  allow 
mobile  common  carrier  licensees  to 
provide  dispatch  service  only  on  a 
secondary  basis  or  to  impose  a  limit  on 
the  amount  of  system  capacity  that 
common  carrier  licensees  may  devote  to 
dispatch  service.  Consumers  appear  to 
identif>'  cellular  as  primarily  a  two-way 
service,  therefore  cellular  providers  may 
in  any  case  be  reluctant  to  divert  system 
capacity  from  voice  to  dispatch  service. 
On  the  other  hand,  if  dispatch  evolves 
from  a  primarily  analog  service  to  a 
primarily  digital  service,  cellular 


licensees  may  have  ample  capacity  to 
provide  both  radiotelephone  and 
dispatch.  In  light  of  these  factors,  the 
Commission  seeks  comment  on  whether 
imposing  limits  on  cellular  dispatch  is 
necessary  or  practical. 

22.  Finally,  the  Commission  asks 
commenters  to  consider  the  treatment  of 
dispatch  offered  by  common  carriers 
other  than  land  mobile  service 
providers,  e.g.  aviation,  marine,  and 
mobile  satellite  licensees  who  provide 
common  carrier  service.  These 
categories  of  common  carriers  were  not 
previously  prohibited  from  offering 
dispatch  ser\'ice  under  old  Section  332 
of  the  Communications  Act,  whit  h 
applied  only  to  land  mobile  ser\  ices. 
Because  Section  332  as  amended 
applies  to  all  mobile  services,  however, 
an  issue  arises  whether  these  categories 
of  licensees  now  fall  within  the  scope  of 
the  prohibition  absent  further 
Commission  action.  The  Commission 
believes  that  Congress  did  not  intend  to 
extend  the  dispatch  ban  to  non-land 
mobile  hcensees  but  meant  simply  to 
repeat  and  incorporate  its  old 
prohibition  against  common  carrier  land 
mobile  service  providers  offering 
dispatch  without  modification  and  to 
give  the  Commission  authority  to  repeal 
the  prohibition  in  whole  or  in  part.  The 
Commission  seeks  comment  on  this 
view. 

III.  Procedural  Matters 

23.  Initial  Regulatory  Fifxibilitv 
Analysis.  Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  an  Inilial 
Regulator)'  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  of  the  proposed 
rule  changes  on  small  entities.  Written 
public  comments  are  requested  on  the 
IRFA. 

I.  Reason  for  Action.  This  rule  making 
proceeding  was  initiated  to  solicit 
comment  on  proposals  to  amend 
Sections  90.603(c).  90.703.  22.519(a) 
and  22.911(d)  of  the  Commissions 
rules.  The  basic  proposals  are  (1)  Repeal 
the  ban  on  wireline  telephone  carrier 
eligibility  for  Specialized  Mobile  Radio 
Service  (SMR)  and  commercial  220-222 
MHz  (commercial  220  MHz)  land 
mobile  service  and  (2)  permit  all 
commercial  mobile  service  providers  to 
offer  dispatch  service  in  competition 
with  SMR  systems. 

II.  Objectives.  In  making  the  above 
proposals,  the  Commission  intends  to 
promote  competition,  growth  and 
innovation  at  a  time  when  the  mobile 
ser\-ices  marketplace  is  undergoing 
regulatory  changes. 

III.  Legal  Basis.  The  proposed  action 
is  authorized  under  Sections  3(n).  4(i). 
303(r),  332(c).  and  32(d)  of  the 
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Communications  Act  of  1934.  47  U.S.C. 
153(n),  154(i)  and  303(r).  332(c)  and 
332(d),  as  amended. 

IV.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements.  None. 

V.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  Rules.  None. 

VI.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved. 
Many  small  entities  could  be  affected  by 
the  proposals  contained  in  the  Notice. 
The  full  extent  of  the  impact  cannot  be 
predicted  until  the  issues  presented  in 
this  proceeding  are  resolved.  The 
Commission  will  evaluate  comments  in 
response  to  the  Notice  and  will  set  forth 
its  Hndings  on  the  impact  of  the  rule 
changes  on  small  entities  in  the  Final 
Regulatory  Flexibility  Analysis. 

VII.  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives. 
The  Notice  solicits  comments  on  the 
alternative  described  above.  Any 
additional  significant  alternatives 
presented  in  the  comments  will  ai. so  be 
considered. 

24.  Ex  Parte  Rules/Non-Restrir.ted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rule  making 
proceeding.  Ex  porfe  presentations  are 
permitted  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Comnii.ssion's  rules.  See  generally  47 
CFR  1.1202, 1.1203, 1.120(a). 

2.5.  Comment  Period.  For  filing 
requirements,  see  generally  47  CFR 
1,41.5, 1.419.  To  file  formally  in  this 
pro<:eeding,  participants  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  materials.  If  you  want  eai.h 
Commissioner  to  re<:eive  a  personal 
copy  of  your  comments,  vou  mu.st  file 
an  original  and  nine  copies.  .Send 
comments  and  reply  comments  to  the 
Office  of  the  Secretary'.  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition, 
commenters  are  requested  to  submit 
courtesy  copies  to  the  Chief,  L.Tnd 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau,  2025  M  Street,  N.W., 
Room  5202,  Washington,  DC.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239)  at  the 
Commission's  headquarters  at  1919  M 
Street.  N.W..  Washington,  D.C. 

2B.  Paperwork  Reduction  Art:  No 
significant  impact. 

List  of  Subjects 

47  CFR  Part  22 
Public  mobile  services:  Riidio. 


47CF7iPart90 

Private  land  mobile  services;  Radio. 
William  F.  Caton. 

Acting  Secretary: 

|FR  Doc.  94-19990  phud  8-17-94;  8:45  am| 

BILkINO  CODE  STIZ-Ot-M 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204  and  253 

Defense  Federal  Acquisition 
Regulation  Supplement;  Uniform 
Procurement  Instrument  Identification 
Numbers 

AGENCY:  Department  of  Deff-nse  (DoD). 
ACTION:  Proposed  rule  and  request  for 
comments. 

SUMMARY:  The  Defense  Acquisition 
Regulations  (DAR)  Council  is  proposing 
to  amend  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  revise  the  numbering  system 
for  identifying  Department  of  Defense 
(DoD)  orders  placed  against  another 
DoD  activity's  contracts  and  to  replace 
the  DoD  activity  address  numbers  with 
DoD  activity  address  codes. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
September  19,  1994,  to  be  considered  in 
the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  ATTN: 
Mrs.  Linda  Hoh.ombe, 
PDLiSD(A&T]DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington  DC 
20301-3062.  Please  cite  DFARS  Case 
92-D()44  in  all  correspondence  related 
to  fhi."*  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  S.  Holcombe,  Procurement 
Analyst,  DAR  Council,  (703)  604-5929, 
FAX  No.  (703)604-5971. 

SUPPLIMENTARY  INFORMATION: 

A.  Background 

For  information  and  plaiming 
purposes,  a  proposed  revision  to  the 
DFARS  uniform  procurement 
inslniment  identification  numbering 
system  was  included  as  Attachment  1  to 
the  Defense  Acquisition  Circular  91-1. 
The  proposed  revisions  to  DFARS 
Subparts  204  and  253  differ 
substantially  from  those  Attachment  1 
revisions  and  provide  a  streamlined, 
uniform  system  for  identifying  orders 
placed  against  another  activity's 
contrai;ts  as  well  as  a  uniform  syst»?m  of 
identifying  contracting  activities 
through  use  of  the  DoD  activity  address 
codes  with  are  universal  throughout 


supply,  logi.stics  and  procurement 
oi^anizations. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et.  seq. 
because  the  numbering  system  proposed 
for  DoD  orders  placed  against  another 
DoD  activity's  contracts  is  identical  to 
that  presently  in  use  throughout  DoD 
when  numbering  orders  placed  against 
contracts  i.ssued  outside  of  DoD.  The 
change  from  use  of  the  DoD  activity 
address  numbers  listed  in  DEARS 
Appendix  G,  to  the  use  of  existing  DoD 
activity  address  codes  prescribed  by 
DoD  4000.25-6-M,  DoD  Activity 
Address  Directory,  does  not  affect  the 
public  because  it  merely  changes  the 
characters  used  to  identify  particular 
contracting  activities.  No  new 
requirements  are  being  imposed  on  the 
public.  An  Initial  Regulatory  Flexibility 
Analysis  has  therefore  not  been 
performed.  The  proposed  rule  applies  to 
both  large  and  small  businesses. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities  will  be 
considered  in  accordance  with  5  U.S.C. 
610.  Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  92- 
D044  in  all  correspondence. 

C.  Paper^vork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  propo.sed  rule 
does  not  impose  reporting  or 
recordkeeping  requirements  which 
requini  the  approval  of  OMB  under  44 
U.S.C.  3.501,  pr.spfj. 

List  of  Subjects  in  48  CFR  Parts  204  and 
253 

Government  pro«:urement. 

Claudia  L.  Naugle, 

Of piity  Director.  Dfiffnse  Aajiiisition  ' 
Rfgiilntinns  (Council. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  204  and  253  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204  and  253  continues  to  read  as 
follows: 

Authority:  41  t'.S.C421  and4flCFR 
Chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Section  204.7000  is  revised  to  wad 

as  follows: 

204.7000    Scope. 

This  subpart  prescribes  policies  and 
pro<:edures  for  a.ssigning numbers  to  all 
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solicitations,  contracts,  and  related 
instruments.  This  supbart— 

(a)  Does  not  apply  to  solicitations  or 
contracts  issued  by  the  Defense 
Commerical  Communications  Office  of 
the  Defense  Information  Svstems 
Agency; and 

(b)  Is  optional  for  solicitations  and 
contracts  that  will  be  completely 
administered  and  paid  by  purchasing 
office  or  the  consignee,  except  that— 

(1)  The  procurement  instrument 
identification  (PII)  number,  including 
modification  numbers,  shall  not  exceed 
26  characters  (excluding  hyphens):  and 

(2)  The  number  shall  oegin  with  the 
DoD  activity  address  code  (DODAAC)  of 
the  office  issuing  the  instrument  and  the 
fiscal  year  in  accordance  with 
204.7003(a)(1)  and  (2). 

3.  Section  204.7002  is  revised  to  read 
as  follows: 

204.7002    Procedures. 

(a)  In  assigning  PII  numbers— 

(1)  Use  only  the  alpha-numeric 
characters,  as  pre.scribed  in  this  supharl; 
and 

(2)  Do  not  use  the  letters  "I"  or  "O". 

(b)  If  department/agency  procedures 
require  other  identifir^ation  on  the 
solicitation,  contract,  or  other  related 
instrument  forms,  enter  it  in  such  a 
location  so  as  to  separate  it  clearly  from 
the  PII  number. 

(c)  Enter  the  basic  PII  numtier  and  any 
supplementary  numbers  in  the  spaces 
provided  on  the  solicitation,  contract,  or 
related  instrument  forms.  Separate  the 
major  elements  by  dashes,  e.g.,  NO0023- 
OO-D-0009.  If  there  is  in.sufficient  space 
provided  on  the  form,  enter  the  number 
in  the  upper  right  comer  of  the  form  and 
identify  what  it  is  (e.g..  Supplementary 
PII  Number  N00023-90-F-0120).  When 
issuing  calls/orders  against  a  non-DoD 
contract,  Federal  Supply  Schedule  or 
agreement,  treat  the  non-DoD  contract, 
schedule  or  agreement  number  as  if  it  is 
a  bnsi(,  PII  number  for  the  purpose  of 


completing  solicitation,  contract  or 
related  forms. 

4.  Section  204.7003  is  revised  to  read 
as  follows: 

204.7003    Basic  PII  numt>er  (issued  by  a 
DoD  activity). 

[a]  Elfmpnts  of  a  numbt-r.  The  nu.mber 
(insists  of  13  alpha-numeric  characters 
grouped  to  convey  certain  information. 

(1)  Positions  1  through  6. 

The  first  six  positions  identify  the 
office  issuing  the  instalment.  Use  the 
six-position  alpha/numeric  DoD  activity 
address  code  as  prescribed  hv  DoD 
4000.25-6-M.  DoD  Activitv  Address 
Directory.  '    . 

(2)  Positions  7  through  H. 

The  seventh  and  eighth  positions  are 
the  last  two  digits  of  the  fiscal  year  in 
which  the  PII  number  is  assigned 

(3)  Position  9. 

Indicate  the  type  of  instrument  bv 
entering  one  of  the  following  upper  case 
letters  in  uosiiion  nine— 

(i)  Blanket  pur'.;hase  agreements — A 

(ii)  Invitations  for  bids— B 

(iii)  Contracts  of  all  types  except 
indefinite  delivery  contracts,  facilities 
contracts,  .sales  contrnds.  and  contracts 
placed  with  or  through  other 
Government  departments  or  ogent.ies. — 

(iv)  Indefinite  deliverv  contracts— D 

(v)  Facilities  contracts— E 

(vi)  Contracting  actions  placed  with  or 
through  other  Government  departments 
or  agencies  or  against  contracts  placed 
by  such  departments  or  agencies  outside 
the  DoD  (including  actions  placed  using 
the  Procurement  List  published  by  the 
Committee  for  the  Purcha.se  from  the 
Blind  and  Other  Severely  Handicapped. 
This  letter  is  also  used  in 
supplementary  PII  numbers.  See 
204.7004(a)(2)(iiiJ(B).)— F 

(vii)  Basic  ordering  agreements — C^, 

(viii)  Agreements,  including  basic 
agreements  and  loan  agreements  but 
excluding  blanket  purcha.se  agreements. 


basic  ordering  agreements,  and  leases- 
H 

(ix)  (Do  not  use)— I 

(x)  (Do  not  u.se.  This  letter  is  used 
only  in  supplementary  PII  numbers  Sc*. 
204.7004(a)(2)(iii)(A).-J 

(xi)  Short  form  research  contrnit — K 

(xii)  Lea.se  agreement— L 

(xiii)  Purchase  orders— Manual 
(assign  W  when  numbering  capa(.ity  of 
M  is  exhausted  during  the  fisc:al  vear)— 
M 

(xiv)  Notice  of  intent  to  purchase — ,\ 

(xv)  (Do  not  use)— O 

(xvi)  Purchase  order— automated' 
(assign  V  when  numbering  capacity  of  P 
is  exhausted  during  a  fi.scal  year)— P 

(xvii)  Request  for  quotation- 
manual — Q 

(xviii)  Request  for  proposal— R 

(xix)  Sales  contract— S 

(xx)  Request  for  quotation- 
automated  (assign  U  when  numberiiii! 
capacity  of  T  is  exhausted  during  n 
fiscal  year)— T 

(xxi)  (See  T)— U 

(xxii)  (See  P)— V 

(xxiii)  (SeeM)— W 

(xxiv)  (Reserved  for  de[)arinienf.-il 
use)— X 

(xxv)  Imprest  hind— Y 

(xxvi)  Reserved  for  departmenlnl 
use — Z 

{A]  Positions  m  through  13. 

Enter  the  unique  serial  number  of  the 
instrument  in  these  positions.  A 
separate  series  of  unique  serial  numbers 
may  be  used  for  any  type  of  instrument 
listed  in  paragraph  (aj(3)  of  this  sef:tion 
Activities  shall  assign  such  series  of  PII 
numbers  sequentially.  An  activity  may 
re.serve  blocks  of  .serial  numbers  for  us»> 
by  its  various  components. 

(b)  Ilhistmtion  of  PII  number.  Tht- 
following  illustrates  a  properly 
configured  PII  number— 

BILLING  CODE  500(M>4-M 
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Position 
1-6 


7-8 


10-13 


Contents 
Identification 
of  department /agency 
contracting  office — 
Last  two  digits  of 
the  fiscal  year  in 
which  the  PII  number 


is   aEsigned- 


|N00062|-^pM3-|D001 


Type  of  Instrument- 


Four  position  serial  number- 


BtLUNG  COM  S000-04-C 

5.  Section  204.7004  is  revised  to  read 
a.s  follows: 

204.7004    Supplementary  PII  (SPII) 
numbers. 

Use  supplementary  numbers  with  the 
basic  PII  number,  to  identify — 

(a)  Delivery  orders  under  indefinite 
delivery  contracts,  orders  under  basic 
ordering  agreements,  calls  under 
blanket  purchase  agreements,  and  DOD 
orders  against  Federal  Supply  Schedule 
contracts. 

(1)  Orders  or  calls  issued  by  the  office 
identified  in  the  basic  PII  number.  Use 

a  four-position  alpha-numeric  serial 
number  added  to  the  basic  PII  number. 
Use  serial  numbers  beginning  with  0001 
and  continuing  through  9999.  When  the 
numeric  identifiers  run  out,  use  alpha 
characters  or  a  combination  of  alpha 
and  numeric  characters  (but  do  not  use 
alpha  characters  "I"  or  "O"). 

(2)  Orders  or  calls  issued  by  an  office 
other  than  the  office  identified  in  the 
basic  PII  number.  Construct  a  13- 
position  supplementary  PII  number  as 
follows: 

(!)  Positions  1  through  6.  To  identify 
the  office  issuing  the  order  or  call,  use 
the  six-position  alpha-numeric  DoD 
Activity  Address  Code  (DODAAC) 
prescribed  by  DoD  4000.25-6-M,  DoD 
Activity  Address  Directory. 

(ii)  Positions  7  and  8. 

Use  the  last  two  digits  of  the  fiscal 
year  in  which  the  SPII  number  is 
assigned. 

(iii)  Position  9.  ' 

(A)  For  orders  or  calls  placed  against 
a  contract  or  agreement  issued  bv  a 


department  or  agency  within  DoD,  enter 
an  upper  case  I. 

(B)  For  orders  or  calls  placed  against 
a  contract  or  agreement  issued  by  a 
department  or  agency  outside  DoD, 
entCT  an  upper  case  F. 

(iv)  Positions  W  through  13. 

Enter  the  unique  serial  number 
beginning  with  0001  and  continuing 
through  9999.  Each  office  issuing  orders 
or  calls  may  assign  a  separate  series  of 
unique  serial  numbers  for  the  J  or  F 
instrument  types  listed  in  (iii).  When 
the  numeric  identifiers  run  out,  use 
alplia  characters  as  follows:  AOOO- 
ZZZZ.  except  do  not  use  the  letters  "I" 
and"0". 

Activities  shall  assign  such  series  of 
SPII  numbers  sequentially.  An  activity 
may  reserve  blocks  of  serial  numbers  for 
use  by  its  various  components. 

(b)  Amendments  to  solicitations. 
Number  amendments  to  solicitations 

sequentially  using  a  four-position 
numeric  serial  number  added  to  the 
basic  PII  number  and  beginning  with 
0001,  e.g.,  N00062-91-R-1234-0001. 

(c)  Modifications  to  contracts  and 
agreements. 

(1)  Number  modifications  to  contracts 
and  agreements  using  a  six-position 
alpha-numeric  serial  number  added  to 
the  basic  PII  number. 

[2]  Position  1. 

Identify  the  office  issuing  the 
modification — 

(i)  Contract  administration  office 

(ii)  Contracting  office 

(3)  Position  2. 

Identify  Air  P'orce  provisioned  orders, 
initial  or  amended  shipping  instructions 
meeting  the  conditions  given  below,  and 
definization  of  letter  contracts  by  using 


only  the  letters  prescriberf below.  Jf     ' 
none  of  the  following  situations  apply, 
then  assign  the  modification  a  serial 
number  using  positions  two  through  six. 
but  do  not  use  I.  K  through  Q  or  S 
through  Z  in  this  position  two.  See 
examples  in  paragraph  (c)(5)  of  this 
section. 

(i)  Use  K,  L,  M.  N.  P  or  Q  in  position . 
two  if  the  modification  is  issued  by  the 
Air  Force  and  is  a  provisioned  item 
order. 

(ii)  Use  S  in  position  two  if  the 
modification  provides  initial  or 
amended  shipping  instructions  and  the 
price  changes. 

(iii)  Use  T,  U,  V,  W,  X  or  Y  in  position 
two  if  the  modification  provides  initial 
or  amended  shipping  instructions  when 
the  contract  has  f.o.b  origin  delivery 
terms  and  the  price  does  not  clange. 

(iv)  Use  Z  in  position  two  if  the 
modification  definitizes  a  letter 
contract. 

(4)  Positions  3  through  6. 

Use  a  separate  series  of  serial  numbers 
for  each  type  of  modification  listed  in 
paragraph  (c)(3)  of  this  section. 

(5)  Examples  of  proper  numbering  for 
positions  2-6  (the  first  position  will  be 
either  "A"  or  "P")  are  as  follows: 


Normal 
modifica- 
tion 

Provisioned 
items  order 
(reserved  for 
use  by  the  Air 
Force  only) 

Shipping  in- 
structions 

00001- 
99999. 
then 

A0001- 
A9999. 

K0001-K9999 

KA001-KZ999 
L0001-L9999  . 

S0001-S9999 

SA001-SZ999 
T0001-T9999 

IMI 
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Normal 
modifica- 
tion 


B0001- 

B9999. 

and  so 
on  to. 
H0G01- 

H9999. 

ttien  

J0001- 

J9999. 

then  


Provisioned 
items  order 
(reserved  for 
use  by  the  Air 
Force  only) 


R0001- 

R9999. 

then  .... 
AA001- 

HZ999. 

then  .... 
JA001- 

JZ999. 
RA001- 

RZ999. 


LA001-LZ999 

M0001-M9999 

MA001-MZ999 

N0001-N9999 
NA001-NZ999 

P0001-P9999 

PA001-PZ999 

Q0001-Q9999 

QA001-QZ999 


Shipping  in- 
structions 


TA001-TZ999 

U0001-US999 

UA001-UZ999 

V0001-V9999 
VA001-VZ999 

W0001- 

W9999 
WA0C1- 

WZ999 
X0001-X9999 
XA001-XZ999 

Y0001-Y9999 
YA001-YZ999 


(B)  If  the  contract  administration 
office  is  changing  the  contract 
administration  or  disbursement  office 
for  the  first  time  and  is  using  computer- 
generated  modifications  to  notify  many 
uftlces.  it  uses  the  six-position 
supplementary  number  ARZ999.  If 
either  office  has  to  be  changed  again 
during  the  life  of  the  contract,  the 
supplementary  number  will  be  ARZ998, 
and  on  down  as  needed. 

(7)  Each  office  authorized  to  issue 
modifications  shall  assign  the 
supplememary  identification  numbers 
in  sequence.  Do  not  assign  the  numbers 
until  it  has  been  determined  that  a 
modification  is  to  be  issued. 

(d)  Modifications  to  calls  or  orders 
issued  by  the  office  identified  in  the 
basic  PII  number. 

Use  a  two-position  alpha-numeric 
suffix,  known  as  a  call  or  order 
modification  indicator,  to  identify  these 
modifications. 

(1)  Modifications  issued  bv  a 
p'urciiasing  office  begin  with"  01,  02,  and 
so  on  through  99,  then  Bl  through  B9, 
BA  through  BZ.  Cl  through  C9.  and  so 
on  through  ZZ. 

[2]  Modifications  issued  by  a  contract 
administration  office  begin  with  lA,  IB, 
and  so  on  through  9Z,  followed  by  Al. 
A2.  and  so  on  to  A9,  then  AA,  AB,  and 
so  on  through  AZ. 

(e)  Modifications  to  calls  or  orders 
issued  by  an  office  other  than  the  office 
identified  in  the  basic  PII  number. 

Number  these  modifications  as 
prescribed  in  paragraph  (d)  of  this 
section.  Disregard  the  instructions  in 
paragraph  (c)(3)  for  identifying  certain 
types  of  modifications  by  coding 
position  two.  and  assign  the 
modification  a  serial  number  using 


positions  two  through  six.  e.g..  AOOOOl 
orPOOOOl. 

PART  253— FORMS 

6.  Section  253.204-70(b)(2)  is  re\  is«'d 
to  read  as  follows: 

253.204-70    DO  Form  350,  Individual 
Contracting  Action  Report. 

(□)*•• 

(h)(1)  •   *   • 

(2)  Block  B2.  Mod.  Order  or  Other  ID 
Number.  Enter  the  Supplemental 
procurement  instrument  identification 
number  (if  there  is  one)  that  was 
assigned  in  accordance  with  204.7004  or 
as  permitted  by  204.7000.  Calls  and 
orders  will  have  either  a  four-position  or 
a  13-position  number  (see  204.7004(a)) 
and  modifications  (including 
modifications  of  calls  or  orders)  will 
have  either  a  six  position  or  a  two- 
position  modification  num.ber  (.see 
204.70n4lc),(d)or(e)). 
*         »         «         »         . 

jFR  Doc.  94-20224  Fi!.-ri  8-i7-<)4.  H  45  am| 
BILUNG  CODE  5000-04-M 


48  CFR  Parts  21 5  and  244  and 
Appendix  C  to  48  CFR  Chapter  2 

Defense  Federal  A(X|uisition 
Regulation  Supplement;  Greatest 
Value  Sources 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  with  request  for 
c;omments. 


SUMMARY:  The  Department  of  Defense  is 
proposing  changes  to  the  Defense 
Federal  Acquisition  Regulation 
Supplement  to  clarify  its  existing  policy 
concerning  the  selection  of 
subcontractors  based  on  greatest  value 
and  also  to  provide  more  definitive 
items  to  consider  when  evaluating 
contractors"  vendor  performance  rating 
systems. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  at  the 
addre.ss  shown  below  on  or  before 
October  17,  1994,  to  be  considered  in 
the  formulation  of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  ATTK: 
Mr.  Eric  R.  Mens.  PDUSD  (A&T)DP/ 
DAR,  IMD  3D139,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 
Telefax  number  (703)  604-5971.  Please 
dte  DEARS  Case  93-D020  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  R.  Mens,  (702)  6n4-.5929. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Federal  /\t;quisition  Regularion 
(FAR)  at  l.S.60.^)(c^  currentiv  authorizes 
contr.icting  officers  to  .select  the  sourt.p 
which  offers  the  greate.st  value  to  the 
Government.  The  Government's  policy 
with  regard  to  contractors  appljijig  the 
"greatest  value"  concept  to  the  .selection 
of  subcontractors  is  not  as  clear.  The 
propo.sed  rule  revised  the  Defense  FAR 
Supplement  (DFARS)  to  add  lancu.'.ge  at 
21,=i.806-l{r.)(l)  to  clarify  the 
Government's  existing  policy  as  it 
pertains  to  the  .selection  of 
sulKontractors  based  on  the  greateM 
value;  adds  language  at  DFARS 
244.202-2  with  regard  to  the  basis  for 
the  selection  of  subcontractors  which 
contracting  officers  should  consider 
when  consent  to  sub<:ontract  is  reqiiirtid: 
and  revises  Appendix  C-207.5  to 
establish  more  definitive  items  for 
Government  personnel  to  consider 
when  evaluating  contractor  vendor 
rating  system.s  in  the  course  of 
conducting  a  Contractor  Purf:hasin.(^ 
S\s!eni  Re\  ie-.v. 

B.  Regulatory  Flexibility  Act 

The  proposed  nile  is  not  exjiwlt-d  to 
have  a  significant  economic  impact  on 
a  substantia!  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. ' 
because  (1)  the  rule  merely  clarifies  ihe 
Government's  existing  pohcy  on 
contractor  selection  of  subcontractors 
based  on  greatest  value,  (2)  the 
requirement  to  prepare  documentation 
to  support  the  prime  contractor's 
selection  of  subcontractors  already 
exists,  and  (3)  most  small  entities  "are 
not  subject  to  the  requirements  for  a 
Contractor  Purchasing  Svstem  Re\  ievv 
under  F.AR  subpart  44.3.  Moreover.  liit 
revised  Appendix  C  guidance  for 
evaluating  prime  contractor  vendor 
rating  systems  is  intended  to  empiiasize 
the  importance  of  maintaining 
competitive  opportunities  for 
subcontractors  while  selecting  su(  h 
.sources  on  the  basis  of  greatest  valiic. 
Therefore,  an  Initial  Regulatory 
Flexibility  Analysis  has  not  been 
performed.  Comments  from  small 
entities  concerning  the  affet.ted  DF.^RS 
subpart  will  be  considered  in 
aciiordance  with  section  610  of  the  i\i.\. 
Such  comments  mu.st  be  submitted 
separately  and  cite  5  U.S.C.  610  (DFARS 
Case  93-b020)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  because  the 
proposed  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
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requirements  which  require  <he 
approval  of  0MB  under  44  U.S.C.  3501 
et  scq.  Contractors  which  may  be  subject 
to  thf  proposed  rule  are  already' 
required  by  the  FAR  and  DFARS  to 
conduct  and  document  an  appropriate 
and  adequate  cost  or  price  analysis 
before  awarding  any  subcontract.  The 
proposed  rule  does  not  impose  any 
requirement  for  contractors  to  establish 
a  formal  system  for  the  selection  of 
subcontractors  and  suppliers  based  on 
greatest  value.  Rather,  the  rule  clarifies 
the  Government's-existing  policy  of 
recognizing  that,  where  such  vendor 
rating  systems  exist,  they  may  be  a 
valuable  tool  in  the  establishment  of 
best  value  sources.  This  rule  also 
provides  a  list  of  more  definitive  items 
for  consideration  in  the  evaluation  of  a 
contractor's  purchasing  system,  if 
applicable,  under  FAR  subpart  44.3. 

List  of  Subjects  in  48  CFR  Parts  213  and 
244  and  Appendix  C  to  48  CFR  Chapter 
2 

Government  procurement. 

Claudia  L.  Naugle, 

Dffjuty  Director.  Defense  Acquisition 
ReguUttions  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  215  and  244  and  Appendix  C  to 
48  CFR  Chapter  2  are  amended  as 
follows: 

1 .  The  authority  citations  for  48  CFR 
Parts  215  and  244  and  Appendix  C  to 
48  CFR  Chapter  2  are  revi.sed  to  read  as 
follows: 

Authority:  41  U.S.C.  421  iind  48  CFR  Chapter 
1. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.806-l(a)(l)  is  revised 
to  read  as  follows: 

215.8C6    SutKontract  pricing 
considerations. 

215.806-1    General. 


(u)(l)  Contractor  and  suh(;ontrai;tor 
proposals  may  reflect  the;  selection  of 
sources  whose  proposals  offer  the 
greatest  value  to  the  Government  in 
terms  of  performance  and  other  factors. 
If  the  selection  is  based  on  greatest 
value  rather  than  lowest  price,  the 
analysis  supporting  subcontractor 
selection  should  include  a  discussion  of 
the  factors  considered  in  the  selection. 
If  the  contractor's  analysis  is  not 
adequate,  return  it  for  correction  of 
deficiencies. 


PART  244— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

3.  Subpart  244.2  is  added  to  read  as 
follows: 

Subpart  244.2— Consent  to  Subcontracts 

Sec. 

244.202    Contracting  officer's  evaluation. 

244.202-2    Considerations. 

Subpart  244.2— Consent  to 
Sutjoon  tracts 

244.202    Contracting  officer's  evaluation. 

244.202-2    Considerations.  "     .  , 

(a)  Where  other  than  lowest  price  is 
the  basis  for  subcontractor  selection,  has 
the  contractor  adequately  substantiated 
the  selection  as  offering  the  greatest 
value  to  the  Government? 

Appendix  C  to  48  CFR  Chapter  2— 
Contractor  Purchasing  System  Reviews 

4.  Section  C-207.5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

C-207.S    Subcontractor  responsibility  and 
vendor  performance  rating  system  (tIGS). 

(a)  «  •   * 

(b)  Vendor  performance  rating 
systems.  Contractor  vendor  performance 
rating  systems  may  be  a  valuable 
element  in  the  contractor's  selection  of 
subcontractors  that  offer  the  greatest 
value  to  the  Government.  State  in  the 
report  whether  the  contractor  has  a 
vendor  rating  system.  If  the  contractor 
has  a  system  in  place,  evaluate  its 
effectiveness  in  selecting  sources. 
Consider  whether  the  system — 

(1)  Allows  consistency  of 
comparisons  among  competing 
subcontractors; 

(2)  Protects  rating  information; 

(3)  Provides  appropriate 
documentation  for  each  element  rated; 

(4)  Allows  adequate  opportunities  for 
new  subcontractor  to  compete; 

(5)  Provides  for  evaluations  by 
appropriate  functional  areas;  and 

(fi)  Is  kept  current  and  accurate. 

IFK  D()C.  94-20223  Filed  8-17-94;  8:4fi  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmo^heiic 
Administration 

50  CFR  Part  646 
[1.0.  081594A] 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

AGENCV:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce. 

ACTIOM:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
South  Atlantic  Fishery  Management 
Council  has  submitted  Amendment  7  to 
the  Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP)  for  review  by  the 
Secretary  of  Commerce  (Secretary). 
Written  comments  are  requested  from 
the  public. 

DATES:  Written  comments  must  be 
received  on  or  before  October  11, 1994. 

ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS. 
9721  Executive  Center  Drive,  St. 
Petersburg.  FL  33702. 

Requests  for  copies  of  Amendment  7, 
which  includes  a  regulatory  impact 
review  and  an  environmental 
assessment,  should  be  sent  to  the  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston.  SC  29407-4699;  FAX  803- 
769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge.  813-570-5305. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared 
amendment  to  a  fishery  management 
plan  be  submitted  to  the  Secretary  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  an  amendment,  immediately  - 
publish  a  document  that  the  amendment 
is  available  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comment  in  determining 
approvability  of  the  amendment. 

Amendment  7  proposes  to:  Change 
the  minimum  size  limits  of  certain 
species,  require  charter  vessels/ 
headboats  and  dealers  to  obtain  Federal 
permits,  clarify  one  of  the  earned 
income  requirements  for  a  vessel 
permit,  restrict  the  sale/purchase  of 
snapper-grouper  species,  modify  the 
criteria  for  determining  when  a  vessel  is 
operating  as  a  headboat,  modify  the 
requirements  for  possessing  multi-day 
bag  limits,  specify  allowable  gear, 
authorize  permits  for  experimental 
fishing,  modify  the  management  unit  for 
scup,  add  to  the  FMP's  lists  of  problems 
in  the  snapjier-grouper  fishery  and  its 
objectives,  and  modify  the  framework 
procedure  for  implementing  or 
modifying  certain  management 
measures. 
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Proposed  regulations  to  implement 
Amendment  7  are  scheduled  for 
publication  within  15  davs. 
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Authority:  16  IJ.S.C.  1801  rts^Q. 


Dated:  August  15.  1994. 
David  S.  Cresfin. 

Arting  Director.  Office  of  Fisheries 
Cnnservatinn  and  Managpiw^nt.  .\at:n;i,:! 
Murine  Fish('r:f-s  Sen-'ice. 
IFK  Doc.  94-20321  Filed  8-T,-94;  2:0i  p);.) 
BILLING  CODE  35ia-22_F 
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Notices 


Federal  Register 

Vol.  59.  Na  159 
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TJiis  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  tt>at  are  applicable  to  the 
public.  Notices  o(  hearings  and  investigations. 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Suitability  Study  of  Snowbird  Creeic  for 
Inclusion  in  the  National  Wild  and 
Scenic  Rivers  System;  Nantahala 
National  Forest  (National  Forests  in 
North  Carolina),  Graham  County,  NC 

agency:  USDA,  Forest  Service. 

ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  a  draft  and  final  environmental 
impact  statement  (EIS)  to  evaluate  the 
environmental  impacts  of  including 
suitable  segments  of  Snowbird  Creek, 
classified  as  wild,  scenic,  and/ or 
recreational,  in  the  National  Wild  and 
Scenic  Rivers  System.  The  decision  to 
recommend  the  nomination  of  suitable 
river  segments  to  the  National  Wild  and 
Scenic  Rivers  System  rests  with  the 
Secretary  of  Agriculture.  The  Wild  and 
Scenic  Rivers  Act  (PL  90-542)  reberves 
to  Congress  the  authority  to  include 
rivers  in  the  National  Wild  and  Scenic 
Rivers  System. 

The  agency  invites  written  comments 
on  the  suitability  of  this  river  for 
"designation  and  on  significant  issues 
related  to  including  it  in  the  National 
Wild  and  Scenic  Rivers  System.  In 
addition,  the  agency  gives  notice  of  the 
full  environmental  analysis  and 
decision  making  process  thai  has  been 
occurring  on  the  proposal  so  that 
interested  and  affected  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  final  decision.  The 
Supervisor  of  the  National  Forests  in 
North  Carolina  is  responsible  for  the 
preparation  of  the  EIS. 

ADDRESSES:  Send  written  comments  to 
Snowbird  Creek  Wild  and  Scenic  River 
Study,  c/o  Rdndle  Phillips.  Forest 
Supervisor.  P.O.  Bo.x  2750,  Abbeville, 
r  .C  28802. 


FOR  FURTHER  INFORMATION  CONTACT: 

Melinda  McWilliams,  Wild  and  Scenic 
Rivers  Study  Team  Leader.  U.S.  Forest 
Service.  P.O.  Box  2750,  Asheville,  NC 
28802, 704/257-4253. 
SUPPLadENTARY  INFORMATION:  In  1982, 
the  Nationwide  River  Inventory 
developed  by  the  National  Park  Service, 
U.S.  Department  of  Interior,  identified 
Snowbird  Creek  as  a  potential  wild  an'd 
scenic  study  river.  The  1987  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Land  and  Resource  Management 
Plan  for  the  Nantahala  and  Pisgah 
National  Forests  determined  Snowbird 
Creek  to  be  eligible  for  designation,  with 
potential  wild  and  recreational 
classifications  for  different  segments 
(That  information  and  additional 
findings  will  be  docum.ented  in  this 
EIS.)  Tne  river  was  determined  to  be 
potentially  suitable  for  designation 
pending  further  study.  This  follow-up 
study  to  the  Forest  Plan  FEIS  was  begun 
in  1991.  The  decision  to  be  made  in  this 
river  study  is  whether  or  not  the  river 
is  suiti)le  for  designation.  If  found 
suitable,  the  decision  to  be  made  in  the 
EIS  is  whether  or  not  to  recommend  all 
or  portions  of  the  suitable  segments  for 
designation  and  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System.  Based  on  the  final 
recommendation  made  by  the  Secretar\ 
of  Agriculture,  the  Forest  Plan  will  be 
amended  as  appropriate. 

The  study  and  EIS  will  consider 
Snowbird  Creek  in  its  entirety,  from  its 
headwaters  to  the  backwaters  of 
Santeetlah  Lake,  for  a  total  of  20.2  miles. 
The  area  of  consideration  is  a  corridor 
a  minioium  of  '/-i  mile  from  each  stream 
bank  for  the  entire  length  of  the  study 
segment.  This  corridor  includes  both 
public  and  private  lands. 

Significant  issues  identified  during 
initial  scoping  include  the  effects  of 
designation  on  private  lands,  the  need 
to  protect  the  fre.e- flowing  condition  and 
resource  values  of  the  river,  and  general 
opposition  to  any  type  of  federal 
debignation. 

A  range  of  alternatives  will  be 
developed  based  on  ibsues  and  concerns 
raised  during  the  study  process.  As  a 
minimum,  one  alternative  will  maintain 
current  management  with  a 
recommendation  of  nondesignation  for 
Snowbird  Creek  (the  no  action 
alternative).  Other  potential  alteTnati\i;s 
include:  1.  Recommend  designation  for 
all  eligible  segments.  2.  Recommend 


designation  or  nondesignation  for 
specific  river  segments  based  on 
identified  issues.  The  environmental 
impact  statement  will  disclose  the 
direct,  indirect,  and  cumulative  effects 
of  implementing  each  alternative. 
■  Public  participation  is  important  at 
several  points  during  the  analysis 
process.  The  first  point  was  the  scoping 
process  (40  CFR  1501.7).  The  scoping 
process -includes,  but  is  not  limited  to: 
(1)  identifying  potential  issues,  (2) 
identifying  issues  to  be  analyzed  in 
depth,  (3)  eUminating  insignificant 
issues  or  those  that  have  been  covered 
by  a  relevant  previous  environmental 
analysis.  (4)  exploring  additional 
alternatives,  and  (5)  identifying 
potential  (direct,  indirect,  and 
cumulative)  environmental  effects  of  the 
alternatives. 

During  the  scoping  process,  the  Forest 
Service  sought  information,  comments, 
and  assistance  from  Federal,  State,  and 
local  agencies  and  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposal.  News 
releases  were  published  in  local 
newspapers  and  individual  letters  were 
distributed  to  government  agencies, 
organizations,  landowners  along  the 
rivers  and  individuals  assumed  to  be 
interested  in  this  action.  Informal 
contacts  through  phone  calls  and  visits 
have  also  occurred  throughout  the 
study.  Additional  mailings  and  media 
releases  will  occur  when  the  Draft  EIS 
and  Final  EIS  are  completed  and 
available  for  public  review. 

The  responsible  official  is  Mike  Espy, 
Secretary  of  Agriculture,  Administration 
Bldg.,  12th  Street  and  Jefferson  Drive. 
S.W.,  Washington,  DC  20250. 

The  Draft  Envircmmental  Impact 
Statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agenfcy 
(EPA)  and  available  for  public  review  by 
January  1995.  The  comment  period  on 
the  draft  environmental  impact 
statement  v\ill  be  45  days  fi-om  the. date 
the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  Upon 
release  of  the  draft  environmental 
impact  statement,  projected  for  Januarv' 
1995,  reviewers  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
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meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
vs.  NRDC.  435  U.S.  519,  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage, 
but  are  not  raised  until  after  the 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
vs.  Model,  803F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  vs. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposal  participate  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  and  respond  to 
them  in  the  Final  Environmental  Impact 
Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  and 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Ck)uncil  on  Environmental 
Quahty  Regulations  for  implementing 
the  procedural  provisions  at  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 
After  the  comment  period  enas  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final  EIS  is 
scheduled  to  be  completed  by  July  1995. 

The  Secretary  of  Agriculture  will 
consider  comments,  responses,  and 
environmental  consequences  discussed 
in  the  final  environmental  impact 
statement  and  applicable  laws, 
regulations,  and  policies  in  making  his 
recommendation  to  the  President 
regarding  the  suitability  of  this  river  for 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System.  The  decision  on 
the  inclusion  of  a  river  in  the  National 
Wild  and  Scenic  Rivers  System  rests 
with  the  United  States  Congress. 

Dated:  August  8, 1994 
Sterling  I.  Wilcox, 

Acting  Associate  Deputy  Chief,  National 
Forest  System. 

IFR  Doc.  94-2G268  Filed  ft-]  7-94;  8:45  am) 
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Suitability  Study  of  East  Forfc  Pigeon 
River  for  Inclusion  in  the  National  Wild 
and  Scenic  Rivers  System;  Pisgah 
National  Forest  (National  Forests  in 
North  Carolina),  Haywood  County,  NC 

AGENCY:  USDA,  Forest  Service. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  Forest  Service  will 
prepare  a  draft  and  final  environmental 
impact  statement  (EIS)  to  evaluate  the 
environmental  impacts  of  including 
suitable  segments  of  East  Fork  Pigeon 
River,  classified  as  wild,  scenic,  and/or 
recreational,  in  the  National  W^ld  and 
Scenic  Rivers  System.  The  decision  to 
recommend  the  nomination  of  suitable 
river  segments  to  the  National  Wild  and 
Scenic  Rivers  System  rests  with  the 
Secretary  of  Agriculture.  The  Wild  and 
Scenic  Rivers  Act  (PL  90-542)  reserves 
to  Congress  the  authority  to  include 
rivers  in  the  National  Wild  and  Scenic 
Rivers  System. 

The  agency  invites  written  comments 
on  the  suitability  of  this  river  for 
designation  and  on  significant  issues 
related  to  including  it  in  the  National 
Wild  and  Scenic  Rivers  System.  In 
addition,  the  agency  gives  notice  of  the 
full  environmental  analysis  and 
decision  making  process  that  has  been 
occurring  on  the  proposal  so  that 
interested  and  affected  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  final  decision.  The 
Supervisor  of  the  National  Forests  in 
North  Carohna  is  responsible  for  the 
preparation  of  the  EIS. 
ADDRESSES:  Send  written  comments  to 
East  Fork  Pigeon  River  Wild  and  Scenic 
River  Study,  c/o  Randle  Phillips,  Forest 
Supervisor,  P.O.  Box  2750.  Asheville, 
NC  28802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melinda  McWilliams.  Wild  and  Scenic 
Rivers  Study  Team  Leader,  U.S.  Forest 
Service.  P.O.  Box  2750.  Asheville.  NC 
28802,  704/257-4253. 
SUPPLEMENTARY  INFORMATION:  In  1982. 
the  Nationwide  River  Inventory 
developed  by  the  National  Park  Service, 
U.S.  Department  of  Interior,  identified 
East  Fork  Pigeon  River  as  a  potential 
wild  and  scenic  study  river.  The  1987 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  Land  and  Resource 
Management  Plan  for  the  Nantahala  and 
Pisgah  National  Forests  determined  East 
Fork  to  be  eligible  for  designation,  with 
potential  wild  and  recreational 
classifications  for  different  segments. 
(That  inforrr.ation  and  additional 
findings  wrill  be  documented  in  this 
EIS).  The  river  was  determined  to  be 
potentially  suitable  for  designation 


pending  further  study.  This  follow-up 
study  to  the  Forest  Plan  FEIS  was  begun 
in  1990.  The  decision  to  be  made  in  this 
river  study  is  whether  or  not  the  river 
is  suitable  for  designation.  If  found 
suitable,  the  decision  to  be  made  in  the 
EIS  is  whether  or  not  to  recommend  all 
or  portions  of  the  suitable  segments  for 
designation  and  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System.  Based  on  the  final 
recommendation  made  by  the  Secretary 
of  Agriculture,  the  Forest  Plan  will  be  " 
amended  as  appropriate. 

The  Environmental  Impact  Statement 
will  consider  the  following  river 
segments: 

East  Fork      Confluence  of  Dark     4  0  ir.'es 
Pigeon  Prong  and  Yel- 

River.  lowstone  Prong 

downstream  to 
first  U.S.  High- 
way 276  crossing. 
Dark  Headwaters  to  East      2  6  mi:es 

Prong.  Fork. 

Yellow-         Headwaters  lo  East      3.^  miles 
stone  Fork.. 

Prong. 

The  area  of  consideration  for  each 
stream  is  a  corridor  a  minimum  of  '  < 
mile  fttrni  each  stream  bank  for  the 
entire  length  of  the  studv  segment. 
These  corridors  include  only  public 
lands. 

Significant  issues  identified  during 
initial  scoping  include  the  effects  of 
designation  on  private  lands  and  the 
need  to  protect  the  free-flowing 
condition  and  resource  values  of  these 
rivers. 

A  range  of  alternatives  will  be 
developed  based  on  issues  and  concerns 
raised  during  the  study  process.  As  a 
minimum,  one  alternative  will  maintain 
current  management  with  a 
recommendation  of  nondesignation  for 
East  Fork.  Dark  Prong  and  Yellowstone 
Prong  (the  no  action  alternative).  Other 
potential  alternatives  include:  1. 
Recommend  designation  for  all  eligible 
segments.  2.  Recommend  designation  or 
nondesignation  for  specific  river 
segments  based  on  identified  issues. 
The  environmental  impact  statement 
will  disclose  the  direct,  mdirect,  and 
cumulative  effects  of  implementing  each 
alternative. 

Public  participation  is  important  at 
several  points  during  the  analysis 
process.  The  first  point  was  the  scoping 
process  (40  CFR  1501.7).  The  scoping 
process  includes,  but  is  not  limited  to: 
(1)  Identifying  potential  issues,  (2) 
identifying  issues  to  be  analyzed  in 
depth,  (3)  eliminating  insignificant 
issues  or  those  that  have  been  covered 
by  a  relevant  previous  environmental 
analysis,  (4)  exploring  additional 
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.alternatives,  and  (5)  identiiying 
potential  (direct,  indirect,  and 
cumulative)  environmental  effects  of  the 
alternatives. 

Ehiring  the  scoping  process,  the  Forest 
Service  sought  infonnation,  comments, 
and  assistance  from  Federal,  State,  and 
local  agencies  and  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposal.  News 
releases  were  published  in  local 
newspapers;  individual  letters  were 
distributed  to  government  agencies, 
organizations,  landowners  along  the 
rivers  and  individuals  assumed  to  be 
interested  in  this  action;  and  a  meeting 
was  held  in  the  local  river  community. 
Informal  contacts  through  phone  calls 
and  visits  have  also  ocoirred 
throughout  the  study.  Additional 
mailings  and  media  releases  will  occur 
when  the  Draft  EIS  and  Final  EIS  are 
completed  and  available  for  public 
review. 

The  responsible  official  is  Mike  Espy. 
Secretary  of  Agriculture,  Administration 
Bldg.,  12th  Street  and  Jefferson  Drive, 
SW.,  Washington,  DC  20250. 

The  Draft  Environmental  Impact 
Statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  by 
February  1995.  The  comment  period  on 
the  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

The  Forest  Service  beUeves,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  Upon 
release  of  the  draft  environmental 
impact  statement,  projected  for  February 
1995.  reviewers  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage,  but  are  not  raised  until 
after  the  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngpon  v.  Model.  803F.2d  1016,  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris,  490  F.  Supp.  1334,  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposal  participate  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  and  respond  to 


them  in  the  Final  Enviromnental  Impact 
Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  and 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  at  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final  EIS  is 
scheduled  to  be  completed  bv  August 
1995. 

The  Secretary  of  Agriculture  will 
consider  comments,  responses,  and 
environmental  consequences  discussed 
in  the  final  environmental  impact 
statement  and  applicable  laws, 
regulations,  and  polices  in  making  his 
recommendation  to  the  President 
regarding  the  suitability  of  this  river  for 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System.  The  decision  on 
the  inclusion  of  a  river  in  the  National 
Wild  and  Scenic  Rivers  System  rests 
with  the  United  States  Congress. 

Dated:  August  8, 1994. 
Sterling ).  Wilcox, 

Acting  Associate  Deputy  Chief,  XotionnI 
Forest  System. 

IFR  Doc.  94-20267  Filed  8-17-94:  8:45  am] 
BILLING  COOE  3410-11-M 


Suitability  Study  of  Wilson  Creek  for 
Inclusion  in  the  National  Wild  arid 
Scenic  Rivers  System;  Pisgah  National 
Forest  (National  Forests  in  North 
Carolina),  Avery  and  Caldwell 
Counties,  NC 

AGENCY:  USDA,  Forest  Service. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  a  draft  and  final  environmental 
imparl  statement  (EIS)  to  evaluatn  :['.•■ 
environmental  impacts  of  incli'.dinp 
suitable  segments  of  Wilson  Crei-k, 
classified  as  wild,  scenic,  and/ur 
recreational,  in  the  National  Wild  and 
Scenic  Rivers  System.  The  decision  to 
recomrnend  the  nomination  of  suitable 


river  segments  to  the  National  Wild  and 
Scenic  Rivers  System  rests  with  tne 
Secretary  of  Agriculture.  The  Wild  and 
Scenic  Rivers  Act  (Pub.  L.  90-542) 
reserves  to  Congress  the  authority  to 
include  rivers  in  the  National  Wild  and 
Scenic  Rivers  System. 

The  agency  invites  written  comments 
on  the  suitability  of  this  river  for 
designation  and  on  significant  issues 
related  to  including  it  in  the  National 
Wild  and  Scenic  Rivers  System.  In 
addition,  the  agency  gives  notice  of  the 
full  environmental  analysis  and 
decision  making  process  that  has  been 
occurring  on  the  proposal  so  that 
interested  and  aflected  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  final  decision.  The 
Supervisor  of  the  National  Forests  in 
North  Carolina  is  responsible  for  the 
preparation  of  the  EIS. 
ADDRESSES:  Send  written  comments  to 
Wilson  Creek  Wild  and  Scenic  River 
Study,  c/o  Randle  Phillips,  Forest 
Supervisor,  P.O.  Box  2750,  Asheville, 
NC  28802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melinda  McWilliams,  Wild  and  Scenic 
Rivers  Study  Team  Leader,  U.S.  Forest 
Ser\'ice,  P.O.  Box  2750.  Asheville,  NC 
28802,  704/257-4253. 
SUPPLEMENTARY  INFORMATION:  In  1982, 
the  Nationwide  River  Inventory 
developed  by  the  National  Park  Service, 
U.S.  Department  of  Interior,  identified 
Wilson  Creek  as  a  potential  wild  and 
scenic  study  river.  The  1987  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Land  and  Resource  Management 
Plan  for  the  Nantahala  and  Pisgah 
National  Forests  determined  Wilson 
Creek  to  be  eligible  for  designation,  with 
potential  wild  and  recreational 
classifications  for  different  segments, 
but  not  suitable.  This  finding  of  not 
suitable  was  appealed.  This  analysis, 
begun  in  1990,  is  being  conducted  in 
response  to  that  appeal.  The  decision  to 
be  made  in  the  river  study  is  whether  or 
not  the  river  is  suitable  for  designation. 
If  found  suitable,  the  decision  to  be 
made  in  the  EIS  is  whether  or  not  to 
recommend  all  or  portions  of  the 
suitable  segments  for  designation  and 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System.  Based  on  the  final 
recommendation  made  by  the  Secretary 
of  Agriculture,  the  Forest  Plan  will  be 
amended  as  appropriate. 

The  study  and  EIS  will  consider 
Wilson  Creek  in  its  entirety,  from  its 
headwaters  on  Grandfather  Mountain  to 
its  confluence  with  )ohns  River,  for  a 
total  of  23.3  miles.  The  area  of 
consideration  is  a  corridor  a  minimum 
of '/»  mile  from  each  stream  bank  for  the 
entire  length  of  the  study  segment.  This 


Federal  Regirter  /  Vol.  59.  lio.  159  /  Thursday.  August  18.  1994  /  Notices 


42575 


corridor  includes  both  public  and 
private  lands. 

Significant  issues  identified  during 
initial  scoping  include  the  potential  for 
designation  to  restrict  undesirable  uses 
on  private  lands  within  the  river 
corridor,  the  eilscts  of  designation  on 
private  lands,  and  protection  of  the  free- 
flowing  condition  and  resource  values 
of  the  river.  Some  people  oppose  any 
type  of  federal  designation. 

A  range  of  alternatives  wrill  be 
developed  based  on  issues  and  concerns 
raised  during  the  study  process.  As  a 
minimum,  one  alternative  will  maintain 
current  management  with  a 
recommendation  of  nmidetignation  few 
Wilson  Creek  (the  no  action  alternative). 
Other  potential  ahematives  include:  1. 
Recommend  designaticm  for  all  eligible 
segments.  2.  Recommend  designation  or 
nondesignation  for  specific  river 
segments  based  on  identified  issues. 
The  environmental  impact  statement 
will  disclose  the  direct,  indirect,  and 
cimiulative  effects  of  implementing  each 
alternative. 

Public  participation  is  important  at 
several  pcnnts  during  the  analysis 
process.  The  first  point  was  the  scoping 
process  (40  CFR  1501.7).  The  scoping 
process  includes,  but  is  not  limited  to: 
(1)  Identifying  potential  issues,  (2) 
identifying  issues  to  be  analyzed  in 
depth.  (3)  eliminating  insignificant 
issues  or  those  that  have  been  covered 
by  a  relevant  previous  environmental 
analysis,  (4)  exploring  additional 
alternatives,  anid  (5)  identifying 
potential  (direct,  indirect,  and 
cumulative)  environmental  effects  of  the 
alternatives. 

Diiring  the  scoping  process,  the  Forest 
Service  sought  information,  comments, 
and  assistance  from  Federal.  State,  and 
local  agencies  and  individuals  or 
organizations  who  may  be  interested  in 
or  effected  by  the  proposal  News 
releases  were  published  in  local 
newspapers  and  individual  lettCTs  wwe 
distributed  to  government  agencies, 
organizations,  landowners  along  the 
rivers  and  individuals  assumed  to  be 
interested  in  this  action.  Informa] 
contacts  through  phone  calls  and  visits 
have  also  occumred  thnn^hout  the 
study.  Additional  mniHwg*  and  media 
releases  will  occur  when  the  Draft  EIS 
and  Final  EIS  are  completed  and 
avaiM)le  for  public  review. 

The  responsible  official  is  Mike  Espy, 
Secretary  of  Agricultum.  Aftministration 
Bldg..  12th  Street  and  jeOencn  Drive, 
S.W.,  WashingUn.  DC  20250. 

The  Iteft  Eavironmeotal  Impact 
Statement  is  expected  to  be  filed  with 
the  Environmental  protection  Agency 
(EPA)  and  available  for  pt^Iic  review  by 
November  1994.  The  comment  period 


on  the  draft  ^ivirotimental  impact 
statemoit  will  be  45  days  from  the  date 
the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Rcgieler. 
The  Forest  Service  believes,  at  this 
early  staga^it  is  impcHlant  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  Upon 
release  of  the  draft  environmental 
impact  statement,  projected  for 
November  1994,  reviewers  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions-  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519, 553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage, 
but  are  not  raised  imUl  after  the 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model,  803F.2d  1016,  1022  (9th  Qr. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (ED. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposal  participate  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  commoits  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  and  respond  to 
them  in  the  Final  Environmental  Impact 
Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  and 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  enviionmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  at  the 
National  Environmental  PoHcy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 
After  the  comment  penod  encfa  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  enviranmental 
impact  statement.  The  final  EIS  is 
scheduled  to  be  completed  by  June 
1995. 

The  Secretary  of  Agriculture  will 
consider  comments,  responses,  and 
environmental  consequences  discussed 
in  the  final  environmental  impact 
statement  and  applicable  laws. 


regulations,  and  pohciea  in  making  his 
reconmiendatioQ  to  the  President 
regarding  the  suitability  of  this  river  for 
inclusion  in  the  N^icmal  Wild  and 
Scenic  Rivers  System.  The  decision  on 
the  inclusion  of  a  river  in  the  National 
Wild  and  Scenic  Rivers  System  rests 
with  the  United  States  Congress. 

Dated:  August  8, 1994. 
Sterling  J.  Wilcox. 

Acting  Associate  Deputy  Chief,  National 
Forest  System. 

[FR  Doc.  94-20269  Filed  8-17-94:  8:45  am| 
BILUN6  COOE  34tO-11-M 


Rural  Electrification  Administration 

South  Mississippi  Electric  Power 
Association;  Notice  of  Intent  To  Hold 
Scoping  Me«f  ng  and  Prepare  an 
Environmental  A88essn>ent  and/or 
Environmental  Impact  Statement 

AGENCY:  Rural  ElectrificaUoo 
Administraticm,  USDA. 
ACTION:  Notice  of  Intent  to  Hold  Scoping 
Meeting  and  Prepare  an  Environmental 
Assessment  and/or  Envinmmental 
Impact  Statement. 

SUMMAflV:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C  4321  etseq.).  the 
Coimcil  on  Environmental  Quality 
(CEQ)  Regulations  for  hnplementing 
NEPA  (40  CFR  Parts  1500-1508),  and 
REA  Environmental  Policies  and 
Procedures  (7  CFR  Part  1794)  may 
prepare  an  Environmental  Assessment 
and/or  an  Enviromnental  Impact 
Statement  (EIS)  for  its  Federal  action 
related  to  a  proposal  by  South 
Mississippi  Electric  Power  Association 
to  construct  a  230  kV  transmission  line. 
REA  may  provide  financing  assistance 
to  South  Mississippi  Electric  Power 
Association  for  project  construction 
costs. 

DATES:  REA  will  conduct  a  scoping 
meeting  in  an  open  house  forum  as 
follows:  Paulding,  Mississippi, 
September  21,  1994,  7-9:30  p.m. 
ADDRESSES:  Jasper  County  Courthouse. 
Highway  503,  Paulding.  Mississippi. 
FOR  INFORMATION  COHTACT:  Lawrence  R. 
Wolfe,  Chief.  Environmental 
Compliance  Branch,  Electric  Staff 
Division,  room  1246,  South  Agriculture 
Building,  Rural  Electrification 
Administration,  Washington,  DC  20250, 
teleph(»e  (202)  720-1784. 
sumasNTARY  mromumm:  South 
Mississippi  Electric  Power  Assooation 
proposes  to  construct  a  230  kV 
transmission  line  from  an  mri««tii>g 
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substation  located  west  of  Waynesboro 
in  Wayne  County,  Mississippi,  through 
the  southwest  comer  of  Clarke  County, 
Mississippi,  to  the  eastern  part  of  Jasper 
County,  Mississippi,  where  South 
Mississippi  Electric  Power  Association 
will  construct  a  230/69  kV  substation 
near  the  community  of  Missionary.  The 
total  length  of  the  line  will  be  36  miles. 
Additions  will  be  necessary  at  the 
existing  substation  west  of  Waynesboro 
to  accommodate  the  new  transmission 
Une. 

Alternatives  to  be  considered  by  REA 
and  South  Mississippi  Electric  Power 
Association  include:  (a)  no  action,  (b) 
adding  new  capacitor  banks  at  other 
substations  on  South  Mississippi 
Electric  Power  Association.'s 
transmission  system,  (c)  constructing  a 
230/161  kV  substation  near  Homewood, 
Mississippi,  a  230/69  kV  substation  near 
Missionary,  Mississippi,  and  29  miles  of 
230  kV  transmission  line  from 
Homewood  to  Missionary,  and  (d) 
alternative  transmission  line  routes. 

To  be  presented  at  the  public  scoping 
meeting  will  be  an  alternative 
evaluation  and  macro-corridor  study 
prepared  by  South  Mississippi  Electric 
Power  Association.  The  alternative 
evaluation  cmd  macro-corridor  study  is 
available  for  pubUc  review  at  REA  at  the 
address  provided  in  this  notice  or  at 
South  Mississippi  Electric  Power 
Association,  7037  U.S.  Highway  49, 
Hattiesburg,  Mississippi.  It  can  also  be 
reviewed  at  the  Mary  Weems  Parker 
Memorial  Library,  in  Heidelberg, 
Mississippi,  the  East  Mississippi 
Regional  Library,  116  Water  Street, 
Quitman,  Mississippi,  and  the 
Waynesboro  Library,  712  Wayne  Street, 
Waynesboro,  Mississippi. 

Government  agencies,  private 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
analysis  of  the  proposed  project. 
Representatives  from  REA  and  South 
Mississippi  Electric  Power  Association 
will  be  available  to  discuss  REA's 
environmental  review  process,  describe 
the  project  and  alternatives  under 
consideration,  discuss  the  scope  of 
environmental  issues  to  be  considered, 
answer  questions,  and  accept  oral  and 
written  comments.  Written  comments 
will  be  accepted  for  at  least  30  days  after 
the  September  21  public  scoping 
meeting.  Written  comments  should  be 
sent  to  REA  at  the  address  provided  in 
this  notice. 

From  information  provided  in  the 
alternative  evaluation  and  macro- 
corridor  study,  input  from  government 
agencies,  private  organizations,  and  the 
public,  South  Mississippi  Electric 
Power  Association  will  prepare  an 
environmental  analysis  to  be  submitted 


to  REA  for  review.  If  significant  effects 
are  not  evident  based  on  a  review  of  the 
environmental  analysis  and  other 
relevant  information,  REA  will  prepare 
an  environmental  assessment  to 
determine  if  the  preparation  of  an  EIS  is 
warranted. 

Should  REA  determine  that  the 
preparation  of  an  EIS  is  not  warranted, 
it  will  prepare  a  finding  of  no  significant 
impact  (FONSI).  The  FONSI  will  be 
made  available  for  public  review  and 
comment  for  30  days.  REA  will  not  take 
its  final  action  related  to  the  project 
prior  to  the  expiration  of  the  3Q-day 
period. 

Any  final  action  by  REA  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  procedures  as  prescribed 
by  CEQ  and  REA  environmental  policies 
and  procedures. 

Dated:  August  12,  1994. 
Adam  M.  Golodner, 

Deputy  Administrator — Program  Operations. 
[FRDoc.  94-20307  Filed  8-17-94;  8:45  am) 
BILUNG  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  Computer 
System  Security  and  Privacy  Advisory 
Board 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  will  meet  Wednesday,  September 
14.  and  Thursday,  September  15, 1994, 
from  9  a.m.  to  5  p.m.  The  Advisory 
Board  was  established  by  the  Computer 
Security  Act  of  1987  (Pub.  L.  100-235) 
to  advise  the  Secretary  of  Commerce 
and  the  Director  of  NIST  on  security  and 
privacy  issues  pertaining  to  Federal 
computer  systems.  All  sessions  will  be 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
September  14  and  15,  1994,  from  9  a.m. 
to  5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  Hilton  Inn,  620  Perry  Park  Way, 
Gaithersburg.  MD  20899. 


— Cryptographic  Activities 

— Security  and  Privacy  Electronic 

Benefits  Transfer  (EST)  Systems 
—NIST  Activities 
— Pending  Business 
— ^Public  Participation 
— Discussion  of  December  Meeting 

Agenda 
;iose 


Agenda 

— Welcome  an  Update 
— Overview  of  Meeting 


Public  Participation 

The  Board  agenda  will  include  a 
period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  comments  and 
questions  from  the  pubUc.  Each  speaker 
will  be  limited  to  five  minutes. 
Members  of  the  public  who  are 
interested  in  speaking  are  asked  to 
contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  System 
Security  and  Privacy  Advisory  Board, 
Computer  Systems  Laboratory,  Building 
225.  Room  B154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  It  would  be 
appreciated  if  fifteen  copies  of  written 
material  could  be  submitted  for 
distribution  to  the  Board  by  September 
9, 1994.  Approximately  20  seats  will  be 
available  for  the  pubUc  and  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lyim  McNulty,  Associate  Director 
for  Computer  Security,  Computer 
Systems  Laboratory,  National  Institute 
of  Standards  and  Technology,  Building 
225,  Room  Bl54,  Gaithersburg,  MD 
20899,  telephone:  (301)  975-3240. 

Dated:  August  12, 1994. 
Samuel  Kramer, 
Associate  Director. 

(FR  Doc.  94-20324  Filed  8-17-94;  8:45  ami 
BILLIMO  CODE  SSIO-CM-M 


International  Laboratory  Accreditation 
Conference  OI-AC)  1994 

AGENCY:  National  histitute  of  Standards 
£md  Technology.  Commerce. 
ACTION:  Meeting  notice. 

SUMMARY:  A  pre-conference  meeting  will 
be  held  for  persons  interested  in  the 
International  Laboratory  Accreditation 
Conference  (ILAC)  meeting  scheduled 
for  October  17-21, 1994  in  Hong  Kong. 
Persons  planning  to  attend  the  ILAC  94 
meeting  or  wishing  to  participate  in  the 
review  of  the  conference  agenda  and 
related  issues  should  attend  this  pre- 
conference  meeting.  ILAC  is  an  informal 
organization  of  approximately  45 
nations  and  12  international 
organizations  whose  purpose  is  to 
promote:  (1)  The  development  of 
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national  programs  for  accrediting  testing 
laboratories,  (2)  the  employment  of 
harmonized  accreditation  criteria,  and 
(3)  the  development  of  bilateral  or 
multilateral  arrangements  which  would 
encourage  importers  to  accept  the 
results  of  tests  and  data  made  by 
laboratories  that  have  been  accredited 
under  a  laboratory  accreditation 
program  in  exporting  nations. 
DATES:  The  pre-conference  meeting  will 
be  held  Friday,  October  7, 1994  from 
10:00  am  to  4:00  pm. 
ADDRESSES:  The  meeting  will  be  held  in 
conference  room  3708  at  the  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NVV,  Washington,  IX). 
FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  wishing  to  attend  these 
meetings  or  seeking  additional 
information  should  contact  Mr.  John  L. 
Donaldson,  Chief,  Standards  Code  and 
Information  Program:  by  mail  at  the 
National  Institute  of  Standards  and 
Technology,  Administration  Building, 
Room  A629,  Gaithersburg,  MB  20899; 
by  telephone  at  301-975-4029  or  by  fax 
on  301-963-2871. 
SUPPLEMENTARY  INFORMATION: 
Conferences  in  support  of  ILAC's  stated 
purpose  have  been  held  since  1977  to 
develop  information  about  laboratory 
accreditation  systems,  to  provide  a 
forum  for  discussing  differences  among 
such  systems,  to  describe  basic 
principles  and  criteria  for  operating 
such  systems,  and  to  develop  bilateral 
or  other  arrangements  which  would 
establish  mutual  recognition  of  such 
systems  or  of  test  reports  issued  by 
laboratories  accredited  under  such 
systems.  Tliese  bilateral  arrangements 
are  intended  to  minimize  technical 
barriers  to  trade. 

The  U.S.  delegation  is  chaired  by  the 
Chief  of  the  Standards  Code  and 
Information  Program  of  the  National 
Institute  of  Standards  and  Technology. 
Those  interested  in  attending  the 
meeting  in  Hong  Kong  as  a  member  of 
the  U.S.  Delegation,  using  his  or  her 
own  financial  resources  for  registration 
fees,  hotel  accommodations,  food,  and 
travel  expenses,  can  do  so  by  registering 
with  the  Conference  Secretariat, 
HOKLAS,  Hong  Kong's  accreditation 
body.  Such  perscms  ^ould  have  a 
background  in  standards  development, 
laboratory  accreditation,  product  testing 
or  product  certification  activities. 
Conference  registration  materials  are 
available  from  NIST. 

Notice  is  given  that  the  U.S. 
Delegation  at  its  October  7th  meeting 
will  review  documents  distributed  in 
advance  of  the  ILAC  meeting  to  be  held 
in  Hong  Kcmg  during  October  1 7-21, 
1994.  All  persons  planning  to  attend  the 
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ILAC  meeting,  as  well  as  those 
interested  in  the  meeting  but  unable  to 
attend,  are  invited  to  participate  in  this 
pre-conference  meeting.  At  the  meeting 
the  agenda  will  be  reviewed  along  with 
committee  reports  and  issues  and 
recommendations  to  be  considered  at 
the  plenary  meeting.  U.S.  delegation 
consensus  positions  will  be  developed 
as  appropriate. 

Dated:  August  12.  1994. 
Samuel  Kramer, 
Assnciale  Director. 

[FR  Doc.  94-20264  Filed  8-17-94;  8:45  am) 
BILUNG  COOC  3S10-t3-M 


National  Institute  of  Standards  and 
Technology 

Announcement  of  a  Meeting  To 
Discuss  an  Opportunity  To  Join  a 
Cooperative  Research  and 
Development  Consortium  for 
Developing  a  Methodology  for 
Evaluating  Seams  of  Rubber  Roofing 
Membranes 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NISTl 
invites  interested  parties  to  attend  a 
meeting  on  October  11, 1994  to  discuss 
the  possibility  of  setting  up  a 
cooperative  research  consortium  on  the 
development  of  a  methodology  for 
evaluating  the  long-term  performance  of 
tape-bonded  seams  of  vulcanized-rubber 
roofing  membranes.  Parties  interested  in 
participating  in  the  consortium  should 
be  prepared  to  invest  adequate  resources 
in  the  collaboration  and  be  firmly 
committed  to  the  goal  of  developing 
performance  evaluation  methodology. 

Any  program  undertaken  will  be 
within  the  scope  and  confines  of  The 
Federal  Technology  Transfer  Act  of 
1986  (Pub.  L.  99-502. 15  U.S.C.  3710a). 
which  provides  federal  laboratories 
including  NIST,  with  the  authority  to 
enter  into  cooperative  research 
agreements  with  qualified  parties. 
Under  this  law,  NIST  may  provide 
"personnel,  service,  facilities, 
equipment  or  other  resources  with  or 
without  reimbursement  (but  not  funds 
to  non-federal  parties)"— to  the 
cooperative  research  program. 

Tne  meeting  will  be  held  on  October 
11, 1994  at  8:30  a.m.,  roron  B221. 
Building  226  at  NIST  in  Gaithersburg, 
MD.  for  interested  parties.  The  meeting 
will  discuss  the  possible  formation  of  a 
research  consortiiun  including  NIST 
and  industry  to  conduct  research  in  this 
area.  This  is  not  a  grant  program 


DATES:  The  meeting  will  be  held  on 
October  11, 1994.  biterested  parties 
should  contact  NIST  to  confirm  their 
attendance  at  the  address,  telephone 
number  or  FAX  number  shown  below 
no  later  than  September  30, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
8:30  a.m.,  room  B221,  Building  226, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD. 
FOR  FURTHER  INFORMATWH  CONTACT: 
Dr.  Walter  Rossiter,  Building  228.  room 
B348,  National  Institute  of  Standards 
and  Technology.  Gaithersburg,  MD 
20899.  Telephone:  301-975-6719:  FAX 
301-990-6891. 

Dated:  August  15.  1994 
Samuel  Kramer, 

Associate  Director. 

IFR  Dcx:.  94-20325  Filed  8-17-<M;  8:45  am) 

BILLING  CODE  3510-13-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  tor  Cedarn 
Cotton,  Wool  and  Man-Made  Rber 
Textiles  and  Textile  Products  and  SMii 
Blend  and  Other  Vegetable  Fitter 
Apparel  Produced  or  Manufactured  in 
the  Philippines 

August  12.  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  August  19. 1994. 
FOR  FURTHER  INFORMATION  COtTTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  hmits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  Maich 
3, 1972. 8s  amended;  seaion  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryover,  swing,  special  shift  and ' 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  K«gist«r  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  9730,  published  on  March  1, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fiir  the  Implementation  of  Textile 
Agreements 

August  12, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Felmiary  23, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  whidi  began  on  January  l. 
1994  and  extends  through  December  31 , 
1994. 

Efiective  on  August  19, 1994,  you  are 
directed  to  amend  the  directive  dated 
February  23, 1994  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines: 


Category 

Adjusted  twefve-month 
limit' 

Levels  in  Group  1 

237  

901 ,361  dozen. 

239  .„ 

10,247,127  kilograms. 
4,633,587  dozen  pairs. 
204,313  dozen. 

331/831  

333/334  

335  

104.991  dozen. 

336 

684,754  dozen. 

338^39 „... 

2,029,451  dozen. 

340/640  

985,850  dozen. 

341/641  

707,171  dozen. 

342/642 

506,441  dozen. 

345  

136,757  dozen. 

347/348  

1.909  611  dozen 

350  

86  944  dozen 

351/651  

545.989  dozen 

352/652  

1,967,088  dozen 

359-C/659-C2 

705,960  kilograms. 

361  

610  142  numt)ers 

369-S3 

85,103  kilograms. 

431  

180,296  dozen  pairs. 
3.614  dozen 

433  

443  

43,700  numtjers. 

445/446  

29,321  dozen 

447  

8  654  dozen 

611  

4.761 ,01 3  square  me- 
ters. 

633  „ 

41,705  dozen. 

Category 

Adjusted  twelve-month 

limit' 

634 

422,035  dozen. 

635  

396.898  dozen. 

636  „ 

1,426,644  dozen. 

638/639  

1,917.144  dozen. 

643  > 

601 ,099  numt)ers. 

645/646  

659.512  dozen. 

647/648  

831 ,432  dozen. 

649 

6.655,748  dozen. 

650  

86.652  dozen. 

65*-H*  

1.140.102  kilograms. 
634.115  dozen. 

847  „... 

Group  II 

200-229.  300-326, 

110,405,695  square 

330.  332.  349, 

meters  equivalent. 

353.  354.  369- 

05.  3S0,  362. 

363.  369-0  «, 

400-414,  432. 

434-442,  444, 

448,  459,  464- 

469.  800-607. 

613-6B9.  630. 

632.  844.  653, 

654.  859-0  ^ 

665.  866.  669- 

08.670-09. 

831-»t6  and 

850-859.  as  a 

group. 

Category 


^The  limits  have  not  t)een  adjusted  to  ac- 
count fof  any  imports  exported  after  December 
31.  1993. 

2  Category  359-C:  only  HTS  numbers 
6103.425025,  6103.49.3034,  6104.62.1020, 
6104.69-3010,  6114.20.0048,  6114.20.0052, 
6203.422010,  6203.42.2090,  6204.622010, 
6211.32j0010.  6211.32.0025  and 

6211.42/X)10;    Category    659-C:    only    HTS 

6103.432020, 


numbers       6103.23.0055 
6103.432025,    6103.49.2000, 


6103.49.3038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010. 
6204.69.1010, 
6211.33.0017 


only     HTS     numtjer 


6104.63.1020,  6104.63.1030, 
6104.69.3014,  6114.30.3044, 
6203.432010.  6203.43.2090, 
6203.49.1090,  6204.63.1510. 
6210.10-4015,  6211.33.0010, 
and  6211.43.0010. 

3  Category     369-S: 
6307.102005. 

*CateQ0fy  659-H:  only  HTS  numbers 
6502.00.9030,  6504.00.9015.  6504.00.9060, 
6505.90.5090.  6505.90.6090,  6505.90.7090 
and  6506.90.8090. 

6  Category  359-0:  all  HTS  numbers  except 
6103.422025.  6103.49.3034,  6104.62.1020. 
6104.69,3010.  6114.20.0048.  6114.20.0052, 
6203.422010,  6203.42.2090.  6204.62.2010. 
6211.3a0010.  6211.32.0025  and 

621 1 .42.001 0  (Category  359-C). 

6  Category  36&-0:  ail  HTS  numbers  except 
6307.102005  (Category  369-S). 

'Category  659-0:  all  HTS  numbers  except 
610323.0055.  6103.43.2020,  6103.43.2025, 
6103.492000.  6103.49.3038,  6104.63.1020. 
6104.63.1030.  6104.69.1000.  6104.69.3014. 
6114.30.3044,  6114.30.3054.  6203.43.2010. 
6203.432090.  6203.49.1010.  6203.49.1090. 
6204.63.1510,  6204.69.1010,  6210.10.4015, 
6211.33.0010.  6211.33.0017,  6211.43.0010 
(Categoiy  659-C);  6502.00.9030. 

6504.00.9015,    6504.00.9060,    6505.90.5090, 
6505.9a6090.  6505.90.7090  and 

6505.9a8090  (Category  659-H). 

8  Category  669-0:  all  HTS  numbers  except 
63(^.31.0010,  6305.31.0020  and 

t  6305.39  0000  (Category  669-P). 


Adjusted  twelve-month 
limit' 


8  Category  670-O:  alt  HTS  numbers  except 
4202.12.8030.  4202.12.8070,  4202.92.3020. 
4202.92.3030  and  4202.92.9025  (Category 
670-L). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  94-20258  Filed  a-17-94;  8:45  am] 
BILUNG  CODE  3S10-OR-F 


Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
United  Arab  Emirates 

I  August  12, 1994. 

I  AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 
I  (CITA). 

I  ACTION:  Issuing  a  directive  to  the 
I  Commissioner  of  Customs  increasing  a 
limit. 

I  EFFECTIVE  DATE:  August  15, 1994. 

'  FOR  FURTHER  INFORMATION  CONTACT: 
;  Jennifer  Tallarico,  International  Trade 
'  Specialist,  Office  of  Textiles  and 
;  Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  363  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  2827,  published  on  January 
19,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed. to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  12, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury ,  Washington  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  14, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  msn- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  virhich  began  on  January  1, 1994  and 
extends  through  December  31, 1994. 

Effective  on  August  15. 1994,  you  are 
directed  to  amend  the  directive  dated  January 
14, 1994  to  increase  the  limit  for  the  Category 
363  to  5,300,000  numbers  V  as  provided 
under  the  terms  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  United  Arab  Emirates. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-20259  Filed  8-17-94,  8:45  amj 

BILUNO  CODE  3510-ON-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  F\ber,  Silk  Blend 
and  Ottier  Vegetat)le  FItier  Textile 
Products  Produced  or  IManufactured  in 
the  United  Arab  Emirates 

August  12, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


EFFECTIVE  DATE:  August  19, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 


embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
AgriculUiral  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
cairyover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  PR  62645, 
pubHshed  on  November  29,  1993).  Also 
see  59  PR  2827,  published  on  January- 
19, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplementatioD  of  Textile 
Agreements 

August  12,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasun;  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  14,  1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1994  and 
extends  through -December  31, 1994. 

Effective  on  August  19, 1994,  you  are 
directed  to  amend  the  directive  dated  January 
14, 1994  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  United  Arab  Emirates: 


Category 

Adjusted  twelve-month 
level  ^ 

336/636  

1 82  1 75  rio7pn 

338/339  

492  095  d07(>n  nf 

which  not  more  than 

312,252  dozen  shaM 

be  in  Categories 

338-S/339-S2. 

342/642  

224,217  dozen. 

352  ; 

297.086  dozen. 

847 

189,182  dozen. 

2  Gate 


.Jtegory  338-S:  only  HTS  numbers 
6103.225550.  6105.10.0010.  6105.100^ 
6105.90.3010.  6109.10.0027.  6110.20.1026" 
6110.20.2040.  6110.20.2065.  6110.90.0068' 
611211.0030  and  6114.20.0005;  Category 
339-S:    only    HTS    numbers    6104.22.0060 

610429.2049.    6106.10.0010     ^  ^^" 

6106.90.2010.  6106.90.3010! 
6110.20.1030.  6110.20.2045 
6110.90.0070.     6112.11.0040 


and  6117.90.0022 


6106.10.0030. 
6109.10.0070, 
6110.20.2075. 
611420.0010 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[PR  Doc.  94-20257  Filed  8-17-94:  8:45  am) 
BILUNG  CODE  SSIO-CM-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision  (ROD)  for  the  Final 
Environmental  Impact  Statement 
(FEIS^for  Mission  Expansion/Multiple 
Construction  at  Camp  Grayling,  Ml 

AGENCY:  Department  of  the  Army,  DOD 
action:  Notice  of  availability. 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1993. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1993. 


summary:  It  was  determined  that  the 
FEIS  adequately  addressed  the 
biological,  physical,  socioeconomic,  and 
cultural  impacts  of  the  selected 
alternative.  Consideration  was  also 
given  to  the  Army's  need  to  provide  the 
best  training  facilities  possible  utilizing 
state-of-the-art  training  methods.  It 
concludes  that  the  process  followed  in 
preparing  this  FEIS  was 
administratively  correct  and  that  the 
selected  alternative  complies  with  all 
applicable  State  and  Federal  laws  and 
regulations  and  includes  mitigation  and 
monitoring  (Sections  V  and  VI  of  the 
ROD). 

This  Record  of  Decision  explains  the 
rationale  for,  and  authorizes  continued 
actions  toward,  implementing  the 
following  three  projects: 

Two  vehicle  storage  buildings 
(totaling  71,000  square  feet)  will  be 
constructed  at  the  site  of  a  current 
vehicle  storage  and  maintenance  facility 
using  standard  commercial  building 
practices.  This  will  allow  equipment 
prone  to  leaks  to  be  stored  in  buildings 
wi\h  concrete  floors,  improving  Camp 
Grayling's  ability  to  contain  any  leaked 
fuel,  oil  or  hydraulic  fluid. 

The  proposed  replacement  of  the  bulk 
fuel  dispensing/storage  facihty  will 
provide  a  more  convenient  facility  that 
is  more  physically  secure  and 
environmentally  safe.  The  new  bulk  fj.'l 


42580 


Federal  Register  /  Vol.  59^,  No.  159  /  Thursday,  August  18,  1994  /  Notices 


storage  tMulity  will  have  a  capacity 
between  100.000  and  150,000  gaUons  of 
fuel  for  military  vehicles.  All  foel 
storage  tanks  will  be  above-^und. 

The  purpose  of  the  MuIti-Purpose 
Range  Complex,  Heavy,  Reduced 
(MPRC-H-R).  is  twofold.  First,  it  is 
designed  to  upgrade  a  WWII  era  armor 
training  range,  which  is  currently 
inadet^te,  to  allow  training  to  current 
U.S.  Army  standards.  Second,  it  is 
designed  to  simulate  a  battlefield  and 
will  provide  more  effective  combat 
training  than  the  current  facility.  This 
project  replaces  four  existing  ranges  and 
will  result  in  a  facility  better  able  to 
protect  natiual  resources  from  effects  of 
annor  training. 

In  making  Une  decision,  consideration 
was  given  to  the  impacts  addressed  in 
the  FF3S.  scoping  meetings,  transcripts, 
public  hearings,  and  all  oral  and  written 
comments  recttved  during  the  pubhc 
comment  periods  associated  with  the 
preparation  of  the  FEIS. 
ADDRESSES:  Copies  of  the  Record  of 
Decision  wilt  be  mailed  to  individuals 
who  participated  in  the  ROO's  public 
comment  process  or  who  request  a  copy. 
Copies  wiU  also  be  placed  in  the  local 
public  library  and  a  summary  printed  in 
a  display  advertisement  in  two  local 
newspapers. 

FOR  FURTHER  MFOfSMATION  CONTACT: 
Mr.  Gregory  N.  Huntington, 
Environmental  Manager.  Michigan 
Department  of  Military  Affairs,  2500  S. 
Washington  Avenue,  Lansing.  Michigan 
48913-5101. 

Dated:  August  12. 1994. 
Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Arwy, 
(Environment,  Safety,  and  Occupational 
Health/.  OASA  (ILB'Ef. 
[FR  Doc  94-20225 Tiled  8-17-94;  8:45  ami 
BILUNG  CODE  37t»-<»-M 


Department  of  Army 

Preparllow  of  an  EmHronmental 
ImjMct  Statemwrt  (EIS)  for  Projects 
and  Activities  Assoelatad  With  Future 
Programs  at  WMt*  Sands  IMissiie 
Range  (WSMR) 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  of  availability  is 
for  the  White  Sands  Missile  Range  I>raft 
EnviroDmental  Impact  Statement  (DEIS). 
The  DEIS  addresses  the  potential 
impacts  of  seveiral  categories  of  future 
test  projects  being  planned  at  WSMR. 
The  future  testing  categories  include: 
missile  testing  (i.e.  Multiple  launch 
Rocket  System.  Special  Launch  Vehicle, 
n.id  Standard  Missile),  high  altitude 


testing  (i.e.  High  Altitude  Balloon 
Experiment  and  Research  Rockets), 
environmental  testing  (Large  Blasts, 
Temperature  Testing),  high  energy 
(Lasers,  RADARS). 

In  the  past,  WSMR  incorporated  the 
National  Environmental  Policy  Act 
(NEPA)  requirements  into  project 
plaiming  on  a  case-by-case  basis.  To 
better  evaluate  the  ciunulative  effects  of 
unrelated  actions  being  plaimed  at  the 
same  time  the  DEIS  incorporates  all 
known  and  future  programs.  The 
analysis  addresses  potential  impacts 
and  cumulative  effects.  Mitigation  of 
these  effects  is  incorporated  into  the 
proposed  action.  The  lead  agency  is  U.S. 
Array  CWhite  Sands  Missile  Range).  The 
U.S.  Air  Force.  Ballistic  Missile  Defense 
Organization,  Defense  Nuclear  Agency, 
and  National  Aeronautics  and  Space 
Administration  are  cooperating 
agencies. 

The  proposed  action  includes  a 
combiaation  of  three  different  functions: 
(1)  Continuation  of  current  project 
activities  and  existing  operations  and 
services,  including  routine 
maintenance;  (2)  modernization  or 
removal  of  outdated  facihties  and 
improvements  in  infrastructure, 
utilities,  and  services  as  necessary;  (3) 
acceptance  of  new  test  programs  that  are 
projected,  and  resulting  changes  in  site 
usage  and  services.  The  program 
changes  may  Include  expansions  or 
reductions  in  the  scope  of  existing 
activities,  with  consequent  requirements 
for  eitlMr  increases  or  decreases  in 
utihtias  and  service. 

The  no  action  alternative  is  the  other 
alternative  considered.  This  alternative 
represents  the  status  quo  and  presumes 
that  current  operations  would  continue 
at  approximately  their  current  rates  into 
the  future.  This  alternative  means  no 
new  projects  would  be  conducted  at 
WSMR-  All  existing  actions  which  are 
currently  the  subject  of  environmental 
documentation  including  associated 
mitigation  measures  and  mitigative 
planning  strategies,  would  be 
implemented  under  the  no  action 
alternative. 

The  alternative  of  closing  WSMR  is 
briefly  discussed  and  put  aside  as  out  of 
scope.  No  Congressional  or  DoD 
indications  have  been  given  that  this 
action-is  contemplated,  and  special 
NEPA  processes  to  address  the 
shutdown  and  conversion  of  military 
bases  have  been  established  for  such 
analyses. 

dates:  This  notice  announces  the 
beginning  of  the  public  hearing  period 
and  comment  process.  Comments 
should  be  received  on  or  before 
September  2,  1994  following  the  public 


hearings.  Public  hearings  will  be  held 
within  the  next  six  weeks  in  Las  Cruces, 
Alamogordo,  Socorro,  and  Albuquerque, 
New  Mexico.  Exact  dates  and  locaticms 
will  he  advertised  in  the  local  media. 

ADDRESSES:  Anyone  wishing  to  receive 
a  copy  of  this  DEIS  may  send  a  postcard 
with  their  name  and  address  to 
Advanced  Sciences  Iiic.  555  Telshor. 
Suite  310,  Attn:  Tim  C(^n,  Las  Cruces, 
NM  88001.  Persons  and  organizations 
wishing  to  comnient  on  the  EiS  may 
attend  the  public  meetings  or  may  send 
written  ccnnments  to  Commander, 
White  Sands  Missile  Range,  Attn: 
STEWS-DESiHRobert  Andreoli,  White 
Sands  Missile  Range.  NM  86002-5048. 

Dated:  August  8,  1994. 
Raymond  J.  Falz, 

Acting  Deputy  Assistant  Secretary  of  Defense 
(En  vironment.  Safety  and  Occupational 
Health).  OASA  (I.  LaEj. 
[FR  Doc.  94-20248  Filed  8-17-a4;  ft:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  B4.116A;  84.116B] 

Fund  for  the  Improvement  of 
Postsecondary  Education- 
Comprehensive  Program 
(Preapplications  and  Applications) 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1996 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Eligible  AppHctwts:  Institutions  of 
higher  education  or  combinaticms  of 
such  institutions  and  other  public  and 
private  nonprofit  edticational 
institutions  and  agencies. 

Deadline  for  Transmittal  of 
Preapplications:  October  18, 1994. 

Deadline  for  Transmittal  of  Final 
Applications:  March  15, 1995. 

Note:  All  applicants  must  submit  a 
preapplication  to  be  eligible  to  submit  a  final 
applicaUon. 

Deadline  for  In  tergdvernmen  tal 
Review:  May  15, 1995. 

Applications  Available:  August  18, 
1994. 

Available  Funds:  The  President's 
budget  includes  $20,326,000  fSt  the 
Fund  for  the  Improvement  of 
Postsecondary  Education  for  FY  1995. 
Of  this  amoiint,  it  is  anticipated  that 
approximately  $5,250,000  will  be 
available  for  an  estimated  75  new 
r'•.^•ards  under  the  Comprehensive 
Program.  The  Congress  has  not  yet 
completed  action  on  the  FY  1995 
appropriation.  The  estimates  in  this  • 
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notice  assume  passage  of  the 
Administration's  request. 

Estimated  Range  of  Awards:  $15,000 
to  $150,000  per  year. 
.   EstimateclAverage  Size  of  A  wards: 
$70,000. 

Estimated  Number  of  Awards:  75. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77,  79,  80.  82,  85, 
and  86.  with  the  exceptions  noted  in  34 
CFR  630.4(a)(2);  and  (b)  The  regulations 
for  this  program  in  34  CFR  Part  630. 

Priorities 

Absolute  Priority 

Under  34  CFR  75.105(c)(3},  34  CFR 
630.12  and  34  CFR  630.11(a),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  imder  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  respond  to  immediate 
problems  or  issues  and  that  seek  to 
improve  postsecondar>'  education 
opportunities. 

Invitational  Priorities 

Under  34  CFR  75.105(c)(1)  and  34 
CFR  630.12,  the  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Invitational  Priority  2— Applications 
to  support  new  ways  of  ensuring  equal 
access  to  postsecondary  education,  and 
to  improve  rates  of  retention  and 
program  completion,  especially  for  low- 
income  and  imderrepresented  minority 
students,  whose  retention  and 
completion  rates  continue  to  lag 
disturbingly  behind  those  of  other 
groups. 

Invitational  Priority  2— Applications 
to  create  programs  that  prepare  students 
for  entering  the  workforce  and  that  serve 
the  continuing  education  and  retraining 
needs  of  workers. 

Invitational  Priority  3— Apphcations 
to  improve  the  campus  climate  by 
creating  an  environment  that  is  safe, 
welcoming,  and  conducive  to  learning 
for  all  students. 

Invitational  Priority  4— Applications 
to  restructure  institutions  in  ways  that 
reassert  the  primacy  of  teaching  and 
learning;  and  to  increase  learning 
productivity— that  is,  to  transform 
programs  and  teaching  to  promote  more 


student  learning  relative  to  institutional 
resources  expended. 

Invitational  Priority  5— AppUcations 
to  promote  cooperation  between 
colleges  and  universities  and 
elementary  and  secondary  schools  in 
order  to  improve  students'  preparation 
for,  access  to.  and  success  in  college.  In 
particular,  the  Secretary  seeks 
innovative  school-college  partnerships 
to  improve  articulation  and  develop 
new  ways  to  improve  both  pre-service 
and  in-service  teacher  education  at  both 
the  elementary  and  secondary  level. 

Invitational  Priority  6— Applications 
to  support  innovative  reforms  of 
undergraduate,  graduate,  and 
professional  curricula  that  improve  not 
only  what  students  learn,  but  how  they 
lecim. 

Invitational  Priority  7— Applications 
to  support  the  development  of  faculty  as 
professionals  by  assessing  and 
rewarding  effective  teaching;  helping 
institutions  and  faculty  find  ways  to 
increase  their  emphasis  on  teaching  and 
other  means  of  involvement  with 
student  learners;  promoting  new  and 
more  effective  teaching  methods;  and 
improving  the  preparation— especially 
the  teaching  skills — of  graduate  students 
who  will  be  future  faculty  members. 

Invitational  Priority  S— Recognizing 
that  many  innovative  postsecondary 
educational  programs  have  already  been 
locally  developed  and  implemented,  the 
Secretary  invites  applications  to 
disseminate  these  programs  to  other 
institutions. 

Selection  Criteria 

In  evaluating  apphcations  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Address  an  important  problem  or 
need; 

(2)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice; 

(3)  Involve  learner-centered 
improvements;  > 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(5)  Increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 


(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project,  as 
evidenced  by.  for  example— 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  quaUfications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  apphcant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by,  for 
example — 

(i)  Contribution  of  resources  by  the 

applicant  and  by  participating 

organizations; 
(ii)  Their  prior  work  in  the  area;  and 
(iii)  The  potential  for  continuation  of 

the  proposed  project  beyond  the  period 

of  funding  (unless  the  project  would  be 

self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availability  of  other  funding  sources  for 
the  proposed  activities. 

Under  630.32,  the  Secretary 
determines  the  methods  that  will  be 
used  in  applying  the  selection  criteria. 

For  preapphcations  (preliminary 
applications),  the  Secretary  will  give 
greater  weight  to  the  selection  criteria     . 
under  Significance  for  Postsecondary 
Education.  The  Secretary  will  give  equal 
weight  to  Feasibility,  and 
Appropriateness  of  funding  projects.  For 
final  applications  (apphcations),  all 
criteria  are  equally  important.  Within 
each  of  these  criteria,  the  Secretary  gives 
equal  weight  to  each  of  the  subcriteria. 
In  applying  the  criteria,  the  Secretary 
first  analyzes  a  preapphcation  or 
application  in  terms  of  each  individual 
criterion  and  subcriterion.  The  Secretary 
then  bases  the  final  judgment  of  an 
apphcation  on  an  overall  assessment  of 
the  degree  to  which  the  apphcant 
addresses  all  selection  criteria. 
FOR  APPLICATIONS  OR  INFORKMTION 
CONTACT:  Fund  for  the  Improvement  of 
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Po6tsM»ndai7 Education  (FTP%),  U.S. 
Department  <rf^  Education,  400  Maryland 
Avenue.  S.W.,  Room  3100.  ROB-3, 
Washington,  D.C  20202-5175. 
Telepbooa:  (200)  205-0104  toorder 
applications;  or  (202)  708-5750  for 
information,  bifctmation  about  the 
Department's  funding  opp(»1unitie8, 
induding  copies  of  application  notices 
for  disoetiooaiy  grant  competitions,  can 
be  viewed  on  the  Department's 
electronic  bulletin  board  (ED  Board). 
telephone  (202)  260-9950;  cm-  on  the 
Internet  Gopher  Server  at 
GOPHER-EDlGOV  (under 
Announcemmits.  Bulletins,  and  Press 
Releases).  However,  the  ofHcial 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
betwem  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Authorityr  20  U.S.C.  1135-1135a- 
3. 

Dated:  August  12. 1994. 
David  A.  Longaoecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  94-20446  Filed  ft-17-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Chicago  Operations  Offica;  Notice  of 
Federal  Asalstanca  Awaixl  to  Center 
for  Waste  Reduction  Technologies 
American  Inalilifia  of  Chenticai 
Engineera 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7(b)(2),  is  announcing  its  intention 
to  award  a  cooperative  agreement  on  a 
non-competitive  basis  to  the  Center  for 
Waste  Reduction  Technologies  (CWRT) 
of  the  American  Institute  of  Chemical 
Engineers  (AlChE)  for  work  involving 
research  and  development,  collaborative 
workshops,  technology  transfer  and 
education  which  are  supportive  of  and 
complementary  to  the  Office  of 
Industrial  Technologies  (OIT)  programs 
at  DOE  The  OFT  programs  seek  to 
improve  energy  efficiency  and  waste 
reduction  in  the  nation's  industrial 
sector.  This  is  not  a  notice  for 
solicitation  of  proposals  or  financial 
assistance  applications. 


ADORESStS:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Chicago 
OperatioDS  Office,  9800  S.  Cass  Ave.. 
Argonne.  IL  60439,  Attention:  Ms. 
Patricia  J.  Schuneman,  Contracting 
Officer. 

SUPPLEMBNTARV  WFORMATION:  The 
AIChE  has  establi^ed  the  CWRT  to 
develop  and  implement  technologies 
which  will  increase  energy  efficiency 
and  reduce  waste  in  the  chemical 
industry.  The  membership  of  the  CWRT 
includes  chemical  producers,  refiners, 
manufacturers  and  diemical  industry 
engineering  and  service  contractors.  The 
CWRT,  through  its  chemical  industry 
partners,  sponsors  research  and 
development,  and  educational  and 
technology  transfer  activities  in  support 
of  these  objectives.  Through  the 
proposed  Cooperative  Agreement,  DOE 
will  participate  with  CWRT  in  selecting 
and  supporting  research  and 
developraent  on  technologies  which 
have  broad  applicability  to  the  process/ 
manufacturing  sector,  with  particular 
interest  in  the  chemical  and  refining 
industriec.  In  all  cases,  the  emphasis 
will  be  Ml  supporting  research  that 
advances  generic  technology  solutions 
on  which  commercial  technologies  will 
subsequently  be  based.  DOE  will 
participate  with  CWRT  in  conducting 
industry  based  workshops  to  identify 
tlie  highest  priority  areas  for  research 
and  development.  DOE  and  CWRT  will 
also  disseminate  the  results  of  the 
research  through  the  workshops,  and 
through  cooperative  activities  with 
imiversitfes  in  engineering  curriculum 
development. 

In  accordance  with  10  CFR  600.7.  it 
has  been  determined  that  the  activity  to 
be  funded  meets  the  criterion  for 
noncompetitive  financial  assistance  in 
that  it  will  be  conducted  by  the  CWRT 
using  its  own  resources  and  those 
provided  by  private  industry,  but 
support  provided  by  DOE  will  enhance 
the  public  benefits  to  be  derived. 

Funding  in  the  amount  of 
approximately  $3,000,000  is  to  be 
provided  by  the  DOE,  with  CWRT 
providing  approximately  $6,000,000. 
The  anticipated  term  of  the  proposed 
cooperative  agreement  will  be  forty- 
eight  months  from  the  effective  date  of 
the  award. 

Issued  in  Chicago,  Illinois,  on  August  3. 
1994. 

Johnnie  Dl  Greenwood, 

Director,  Contracts  Division. 

|FR  Doc.  94-20340  Filed  8-17-94;  8:45  .iml 
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Golden  Field  Office;  Notica  of  Federal 
Assistance  Award  to  Electrtc  Power 
Research  Institute 

agency:  Department  of  Energy. 
ACTION:  Notice  of  financial  assistance 
award  in  response  to  a  non-competitive 
financial  assistance  application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7(b)(2)  is  aimouncing  its  intention 
to  make  a  financial  assistance  award  of 
$3,200,000  to  the  Electric  Power 
Research  Institute  (EPRI)  for  a  twelve 
month  period,  to  evaluate  commercial- 
prototype  wind  turbines  in  typical 
utility  operating  environments.  The 
program  will  entail  a  50/50  cost  sharing 
between  DOE  and  EPRI. 
ADDRESSES:  Questions  regarding  this 
annouocement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden 
CO  80401.  Attention:  ).W.  Med^OT. 
Contract  Specialist.  The  telephone 
number  is  303-275-4748.  Dr.  Paul  K. 
Keams  is  the  Contracting  Officer. 
SUPPLEMENTARY  INFORMATION:  This  is  not 
an  unsolicited  application.  The 
proposed  effort  is  the  result  of  a 
Memorandum  of  Understanding  signed 
in  September  1992,  between  DOE  and  • 
EPRI  that  outlines  the  roles  of  each  in 
deploying  and  evaluating  commercial- 
prolotye  wind  turbines  in  typical  utility 
operating  environments  under  a 
collaborative  venture  known  as  the 
Utility  Wind  Turbine  Verification 
Project.' 

The  programmatic  evaluation  [see  10 
CFR  600.7(b)(2)(ii)(D)]  completed  for 
this  proposal  resulted  in  a 
recommendation  to  fund  this  grant 
application  for  the  following  reasons; 

Wind  energy  in  the  U.S.  has  made 
significant  progress  in  moving  toward 
broad  use  as  an  alternative  to  fossil- 
fueled  conventional  generation.  The 
number  of  wind  turbines  installed 
continues  to  increase  and  costs  are 
dropping.  However,  there  still  exists  a 
strong  need  to  develop  more  cost- 
effective,  widely-deployable  machines, 
and  to  evaluate  the  technical  and 
economic  performance  of  new  machines 
approaching  commercial  reality.  In 
support  of  ti^e  implementation  of  the 
Energy  Policy  Act  of  1992.  the  DOE 
Wind  Program  initiated  the  Utility  Wind 
Turbine  Verification  Program  with  EPRI, 
to  deploy  and  evaluate  commercial- 
prototype  wind  turbines  in  typical 
utility  operating  environments. 

The  collaboration  between  DOE  and 
EPRI  will  fund  commercialization 
activities  and  provide  a  means  to  bridge 
the  technology  transfer  gap  between 
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DOE  wind  tuibine  development 
activities  and  utility  purchases.  The 
joint  efforts  will  increase  utility 
participation  aid  acceptance  of  U.S. 
manufactured  advanced  wind  turbines 
by  accelerating  utility  adoption  by  3-5 
years  and  enhancing  entry  into  new 
markets. 

The  probabihty  of  success  is  high 
because  of  the  unique  relationship 
between  DOE  and  EPRI,  and  the  over  15 
years  of  experience  EPRI  brings  into  the 
program  in  the  field  of  wind  energy. 

The  staff  of  EPRI  is  imiquely  qualified 
to  provide  this  service.  Mr.  Earl  Davis. 
Manager  Wind  Power  Integration.  EPRI. 
is  a  highly  qualified  manager  with  over 
15  years  of  experience  in  the  wind 
energy  business.  As  the  manager  for  all 
wind  activities  at  EPRI,  Mr.  Davis  is 
considered  to  be  the  most  qualified 
individual  available  to  accomplish  this 
project. 

The  proposed  budget  was  reviewed 
and  is  considered  to  the  appropriate  and 
adequate. 

The  major  public  benefit  to  be  derived 
from  this  project  is  the  hastening  of 
wind  power  commercialization,  and  the 
realization  of  its  environmental  and 
energy-secimty  benefits.  EXDE  views  the 
EPRI/DOE  collaboration  as  a  logical 
extension  of  its  significant  Federal 
investment  in  tiu-bine  development 
activities  that  are  assisting  indusU7  to 
incorporate  cutting  edge  technologies 
into  prototype  wind  turbines.  As  utihty 
interest  and  commitment  to  wind 
energy  grows  an  opportunity  has  been 
created  to  achieve  major  reductions  in 
greenhouse  gas  emissions,  while 
contributing  to  increased  economic 
productivity  by  accelerating  wind 
technology  development  and 
coramerciahzation  through  collaborative 
actions  with  key  stakeholders. 

Both  EPRI  and  DOE  have  ongoing 
programs  to  foster  the  development  and 
application  of  wind  energy  as  an 
alternative  domestic  supply  option.  The 
broad  objective  of  both  the  DOE  and 
EPRI  programs  is  aimed  at  ensuring  the 
diversified  regional  deployinent  of 
commercially  available  cost- 
competitive,  utility-grade  wind  turbines 
for  the  2000  time-frame.  The  project  to 
be  funded  is  a  logical  continuation  of 
work  currently  being  funded  by  DOE 
through  the  DOE  Wind  Program.  No 
other  potential  applicants  have  the 
experience  or  the  capabihty  to  do  this 
work  in  the  amount  of  time  and  for  the 
amount  of  money  that  is  proposed  by 
the  applicant 
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Issued  in  Golden.  Colorado,  on  Ausust  5 
1994. 

John  W.  Meeker. 

Chief,  Procurement.  GO. 

IFR  Doc.  94-20341  Filed  8-17-94;  8:45  am) 

BILLINQ  COO€  84SO-01-M 


Golden  Field  Office;  Federal 
Assistance  Award  to  Future  Energy 
Resources  Corportion 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  financial  assistance 
award  in  response  to  an  unsolicited 
financial  assistance  application. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7.  is  axmouncing  its  intention  to 
enter  into  a  cooperative  agreement  with 
Future  Energy  Resources  Corporation 
(FERCO)  to  design,  construct,  and 
validate  a  large-scale  integrated  gasifier 
and  gas  tiubine  combined  cycle  (IGCC) 
technology. 

ADDRESSES:  Comments  and  questions 
regarding  this  announcement  may  be 
addressed  to  the  U.S.  Department  of 
Energy,  Golden  Field  Office,  1617  Cole 
Blvd..  Golden.  Colorado  80401. 
Attention:  Wilton  Webb,  Contract 
Speciahst.  The  telephone  number  is 
303-275-4724. 

SUPPLEMENTARY  INFORMATION:  DOE  has 
evaluated,  in  accordance  with  Section 
600.14  of  the  Federal  Assistance 
Regulations,  the  unsolicited  proposal 
entitled  "Vermont  Gasifier  Project"  and 
recommends  that  the  unsolicited 
proposal  be  accepted  for  support 
without  further  competition  in 
accordance  with  Section  600.14  of  the 
Federal  Assistance  Regulations. 

Under  this  proposed  cooperative 
agreement.  FERCO  will  form  and  lead 
an  industrial  and  utility  consortium  to 
design,  construct,  and  validate  a  large- 
scale  integrated  gasifier  and  gas  turbine 
combined  cycle  (IGCC)  technology  at 
the  McNeil  Generating  Station  in 
Burlington,  Vermont. 

The  proposed  project  is  a  three-phase 
effort.  Phase  I.  with  a  duration  of  about 
8  months,  will  include  the  design  and 
permitting  of  the  gasifier  process.  Phase 
II,  with  a  duration  of  about  20  months, 
will  include  the  construction  and 
extensive  testing  of  the  facility  to  gasify 
approximately  200  tons-per-day  of  wood 
chips  and  generate  hot  product  gas  for 
combustion  in  the  existing  McNeil 
Station  wood  boiler.  Lastly,  in  Phase  III 
(also  20  months  in  duration),  a  15  MWe 
advanced  gas  turbine  and  gas  clean-up 
module  wall  be  constructed,  tested,  and 
operated. 


FERCO  will  provide  overall 
management  of  project,  with  support 
fi-om  Battelle  Memorial  Institute 
(Battelle).  ZURN  National  Energy 
Production  Corporation  (NEPCO). 
ZURN  NEPCO  consultants,  and 
burUngton  Election  Department  (BED). 
Battelle.  the  original  developer  of  the 
proposed  gasifier  concept,  vsrill  provide 
further  refinement  of  the  design 
(gasifier.  combustor.  and  solids 
circulating  system)  and  project  scale-up. 
ZURN  NEPCO,  experienced  in  a  wide 
variety  of  power  plant  technologies  and 
fuel  types,  will  provide  turnkey 
architect/engineering  services  in 
conjunction  with  selected  consultants. 
BED  will  provide  site-specific 
information,  assist  in  estabhshing  the 
facility  layout,  and  interface  with  the 
required  governmental  agencies  to 
obtain  facihty  permits. 

The  proposal  has  been  found  to  be 
meritorious  in  the  DOE  evaluation.  The 
FERCO  program  represents  a  unique 
opportimity  to  vahdate  a  large-scale 
integrated  gasifier  and  gas  turbine 
combined  cycle.  The  team  proposed  by 
FERCO  has  the  capabilities  and 
commitment  which  should  provide  a 
basis  for  a  successful  project.  The 
proposed  project  is  not  eligible  for 
financial  sssistance  under  a  recent, 
current,  or  planned  solicitation. 

The  program  cost  is  estimated  to  be 
$28,400,000  total,  with  the  DOE  share 
being  $10,700,000.  This  award  will  not 
be  more  until  14  calendar  days  after 
publication  of  the  notice  to  allow  for 
public  comment. 

Issued  in  Golden,  Colorado,  on  August  5 
1994. 

John  W.  Meeker, 

Chief,  Procurement,  GO. 

[PR  Doc  94-20336  Filed  8-17-94;  H  4.'i  ami 

BtUJNG  COK  M50-01-M 


Jemez  Puebio;  Notice  of  Intent 

AGENCY:  Albuquerque  Operations 

Office. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  Albuquerque  Operations 
Office  (ALO)  intends  to  enter  into  a 
noncompetitive  financial  assistance 
cooperative  agreement  with  the  Jemez 
Pueblo  (Pueble).  Assistance  of  $100,000 
uill  support  the  development  of  a 
comprehensive  proposal  for  funding 
from  the  Department  of  Energy  (DOE) 
for  the  purpose  of  oversight,  monitoring 
and  evaluation  of  en%'ironmental  and 
cultural  issues  associated  with 
operations  at  DOE  facilities  at  Los 
Alamos,  New  Mexico.  The  proposed 
award  will  provide  the  Pueblo  with 
technical  and  administrative  resources 
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necessary  to  the  identification, 
understanding,  and  development  of 
environmental  issues  impacting  the 
Pueblo  lands  and  its  people. 
~  DATES:  The  proposed  effective  date  is 
September  1,1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Address  comments  to  the  attention  of 
Tracy  Loughead.  Office  of  Environment/ 
Project  Management,  U.S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
P.O.  Box  5400.  Albuquerque,  NM 
87185-5400.  Telephone:  (505)  845- 
5977.  Comments  must  be  received  prior 
to  the  proposed  effective  date. 
SUPPLEMENTARY  INFORMATKM:  The 
financial  assistance  is  authorized  under 
the  DOE  Organization  Act,  Public  law 
95-91,  as  amended.  This  funding 
supports  an  Accord  between  the  Pueblo 
and  the  DOE  which  established  a 
govemment-to-govemment  relationship 
and  provided  for  the  sharing  of 
information  regarding  environmental 
issues  related  toDOE's  Los  Alamos 
facilities  which  are  near  the  Pueblo. 
There  are  four  pueblos  which  entered 
into  Accords  for  this  purpose  (Pueblo  de 
Cochiti,  The  Pueblo  of  Santa  Clara,  and 
the  Pueblo  of  San  Ildefonso).  Similar 
cooperative  agreements  are  being 
entered  into  with  them;  therefore,  all 
eligible  recipients  have  been  identified, 
and  a  non-competitive  award  is 
appropriate.  In  particular,  this  award 
meets  the  criteria  of  10  CFR 
600.(b)(2Ki)(B),  (C),  (D).  and  (E)  in  that: 

(1)  The  implementation  of  the  Accord 
was  to  have  been  conducted  by  the 
Pueblo  using  its  own  resources; 
however.  DOE  support  of  the  activity 
will  enhance  the  ability  of  the  Pueblo  to 
carrj'  out  the  intent  of  the  Accords  and 
be  of  benefit  to  the  public.  DOE  knows 
of  no  other  entity  which  is  conducting 
or  is  planning  to  conduct  similar 
activities. 

(2)  The  Pueblo  is  a  unit  of  government 
and  the  implementation  of  the  Accord 
together  with  any  follow-on  cooperative 
agreement  is  related  to  the  performance 
of  this  governmental  function  within  the 
Pueblo's  jtmsdiction. 

(3)  The  Phiebk)  has  the  exclusive 
capability  to  perform  the 
implementation  of  the  cooperative 
agreement  in  consonance  with  the  spirit 
of  the  Accord.  The  Pueblo  is  the 
governmental  authority  that  has 
jurisdiction  over  Indian  lands 
considered  most  affect  by  the  Los 
Alamos  National  Laboratory. 

(4)  The  Pueblo  is  a  sovereign  entity 
for  certain  purposes,  and  in  ^at  respect, 
is  similar  to  a  foreign  government.  The 
purpose  of  the  cooperative  agreement  is 
to  extend  the  value  of  the  previously 
signed  Accord,  thus  affirming  and 


strengthening  the  Govemment-to- 
Govemment  relationship  between  DOE 
and  the  Pueblo. 

Issued  in  Albuquerque,  New  Mexico  on 
August  4, 1994. 
Richard  A.  Morquez, 

Assistant  Manager  for  Management  and 
Adminittration. 

[FR  Doc.  94-20338  Filed  9-17-94;  8:45  am) 

BILLING  OOOE  S4S0-01-M 


Albuquerque  Operations  Office;  Notice 
of  Intent  To  Enter  Into  a 
Noncompetitive  Financial  Cooperative 
Agreement  With  the  Pueblo  de  Cochiti 

SUMMARY:  The  Albuquerque  Operations 
Office  CALO)  intends  to  enter  into  a 
noncompetitive  financial  assistance 
cooperative  agreement  with  the  Pueblo 
de  Cochiti  (Pueblo).  Assistance  of 
$100,000  will  support  the  development 
of  a  comprehensive  proposal  for  funding 
fi'om  the  Department  of  Energy  (DOE) 
for  the  purpose  of  oversight,  monitoring 
and  evaluation  of  environmental  and 
cultural  issues  associated  with 
operations  at  DOE  facilities  at  Los 
Alamos,  New  Mexico.  The  proposed 
award  will  provide  the  Pueblo  with 
technical  and  administrative  resoiarces 
necessary  to  the  identification, 
understanding,  and  development  of 
environmental  issues  impacting  the 
Pueblo  lands  and  its  people. 

DATES:  The  proposed  effective  date  is 
September  1, 1994. 

FOR  FURTHER  INFORMATION:  Address 
comments  to  the  attention  of  Tracy 
Lougheed,  Office  of  Environment/ 
Project  Management,  U.S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
P.O.  BoK  5400,  Albuquerque,  NM 
87185-5400.  Telephone:  (505)  845- 
5977.  Comments  must  be  received  prior 
to  the  proposed  effective  date. 

SUPPLEMENTARY  INFORMATION:  The 
financial  assistance  is  authorized  under 
the  DOE  Organization  Act,  PubHc  Law 
95-91,  as  amended.  This  funding 
supports  an  Accord  between  the  Pueblo 
and  the  DOE  which  established  a 
governinent-to-government  relationship 
and  provided  for  the  sharing  of 
information  regarding  environmental 
issues  related  to  DOE's  Los  Alamos 
facilities  which  are  near  the  Pueblo. 
There  are  four  pueblos  which  entered 
into  Accords  for  this  piupose  (Jemez 
Pueblo,  The  Pueblo  of  Santa  Clara,  and 
the  Pueblo  of  San  Ildefonso).  Similar 
cooperative  agreements  are  being 
entered  into  with  them;  therefore,  all 
eligible  recipients  have  been  identified, 
and  a  non-competitive  award  is 
appropriate.  In  particular,  this  award 


meets  the  criteria  of  10  CFR 
600.(b)(2)(i)(B),(C),(D),  and  (E)  in  that 

(1)  The  implementation  of  Oie  Accord 
was  to  have  been  conducted  by  the 
Pueblo  using  its  own  resources; 
however,  DOE  support  of  the  activity 
will  enhance  the  ability  of  the  Pueblo  to 
carry  out  the  intent  of  ^e  Accords  and 
be  of  benefit  to  the  public.  DOE  knovyrs 
of  no  other  entity  which  is  conducting 
or  is  planning  to  conduct  similar 
activities. 

(2)  The  Pueblo  is  a  unit  of  government 
and  the  implementation  of  the  Accord 
together  virith  any  follow-on  cooperative 
agreement  is  related  to  the  performance 
of  this  governmental  function  within  the 
Pueblo's  jurisdiction. 

(3)  The  Pueblo  has  the  exclusive 
capability  to  perform  the 
implementation  of  the  cooperative 
agreement  in  consonance  with  the  spirit 
of  the  Accord.  The  Pueblo  is  the 
govenmiental  authority  that  has 
jurisdiction  over  Indian  lands 
considered  most  affect  by  the  Los 
Alamos  National  Laboratory. 

(4)  The  Pueblo  is  a  sovereign  entity 
for  certain  purposes,  and  in  Aat  respect, 
is  similar  to  a  foreign  government.  "The 
purpose  of  the  cooperative  agreement  is 
to  extend  the  value  of  the  previously 
signed  Accord,  thus  affirming  and 
strengthening  the  Govemment-to- 
Government  relationship  between  EX3E 
and  the  Pueblo. 

Issued  in  Albuquerque,  New  Mexico  on 
August  4, 1994. 

Richard  A.  Marquez, 

Assistant  Manager  for  Management  and 

Administration. 

[FR  Doc.  94-20339  Filed  8-17 — 94;  8:45  amj 

BILUN6  CODE  MS0-01-M 


Office  of  Basic  Energy  Sciences; 
Chicago  Operations  Office;  DOE 
Headquarters  Washington,  DC 

AGENCY:  Department  of  Energy. 
ACTION:  Acceptance  of  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  Basic  Energy  Sciences, 
through  the  Chicago  Operations  Office, 
announces  that  it  intends  to  award  a 
grant  to  the  Kansas  State  University 
(KSU)  of  Manhattan,  Kansas.  The 
proposed  award  meets  the  criteria  in  10 
CFR  600.14  d  &  e.  The  financial 
assistance  will  provide  assistance  in  the 
renovation  of  the  Cryogenic  Electron 
Beam  Ion  Source  (CRYEBIS),  and  Linear 
Accelerator  (LINAC)  facility  at  the 
Kansas  State  University  Department  of 
Physics.  The  facilities  will  be  upgraded* 
and  renovated  to  enhance  the  operating 
parameters  of  the  CRYEBIS  and  LINAC 
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facilities,  therefore  enhancing  the 
research  capabilities  of  KSU  in  the  arena 
of  atomic  physics.  This  renovation 
project  is  scheduled  for  three  years  from 
September  1. 1994  thru  August  31. 
1997. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  renovation  will  be  conducted 
by  the  Kansas  State  University  and 
Argonne  National  Laboratory  persopjiel. 
Since  Kansas  State  University  has 
exclusive  domestic  capability  to 
perform  the  activity  successfully  based 
en  unique  equipment  and  teclmical 
expertise,  the  award  will  be  made  on  a 
non-competitive  basis.  The  proposed 
renovation  will  affect  the  following 
areas: 

A.  This  effort  will  entail  improving 
the  operation  of  the  laboratory's 
cryogenic  system  that  liquifies  gaseous 
helium  and  deUvers  liquid  iielium  to 
accelerator  components. 

B.  Improvements  will  also  be  made  to 
the  CRYEBIS  to  increase  its  operating 
voltage  by  replacing  amplifiers,  adding 
an  electron  gun  and  power  supplies  for 
higher  voltage  operation. 

C  Additionally  one  of  the  existing 
beam  hues  will  be  improved  to  take 
advantage  of  the  operating  CRYEBIS 
operating  parameters.  This  will  entail 
installation  of  a  pumping  system  to 
achieve  extremely  low  pressures  for 
investigating  fundamental  processes  by 
which  ions  interacts  with  a  surface. 

Results  of  this  renovation  will  greatly 
enhance  the  capabiUty  to  conduct 
research  in  atomic  physics.  The 
proposed  work  vnl\  also  leverage  a 
relatively  larger  investment  already 
made  to  insure  DOE  technology 
programs  are  not  hindered  by  the  lack 
of  basic  information  on  chemical  and 
physical  processes  involving  highly 
charged  ions.  The  DOE  will  provide 
fujids  in  the  amount  of  $621,000.00  for 
the  three  year  project  period.  This 
award  will  not  be  made  for  at  least  14 
calendar  days  after  pubhcation  of  this 
notice  to  allow  for  public  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  E.  Cone  Jr..  CI>-F,  U.S. 
Department  of  Energy.  Chicago 
Operations  Office,  9800  South  Cass 
Avenue,  /j^onne,  IL  60439,  (708)  252- 
9014. 

I.ssuod  in  Chicago,  Illinois,  on  August  4. 
1994. 

fohnnie  D.  Greenwood. 

Director,  Contracts  Division. 

11  R  Doc.  94-20337  Filed  8-17-94;  S:45  ami 

S'.IUHG  COOE  64S».«1-M 


Nevada  Operations  Office; 
implementation  of  Noncompetitive 
Financial  Assistance 

agency:  Navada  Operations  Office. 

Department  of  Energy. 

ACTION:  Notice  of  issuance  of  a  financial 

assistance  solicitation  restricted 

eligibility. 


SUMMARY:  Navada  Operations  Office  of 
the  Department  of  Energy  announces 
that  pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CPU  600.7  and 
600.9,  it  intends  on  issuing  on  a 
restricted  eligibility  basis.  Financial 
Assistance  solicitation  Number  DE- 
PS08-94NV11598  for  the  Mathematics, 
Science,  and  Technology  Education 
Program. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
IDepartment  of  Energy.  Nevada 
Operations  Office,  ATTN:  Marlene  M. 
Kolicius,  Contracts  Division.  P.O.  Box 
98518,  Las  Vegas.  NV  89193-8518. 
Telephone  Number:  (702)  295-1080. 
FAX  Number.  (702)  295-5305. 
A  copy  of  the  solicitation  can  be 
.ained  by  contacting  Ms.  Kolicius  at 
t'   •  above  address,  telephone  number,  or 
-AX  number.  A.ll  technical  questions 
^tiould  be  addressed  to  Loretta  Helling, 
Office  of  External  Affairs  at  the  above 
address.  Applicants  who  have 
previously  requested  copies  of  financial 
assistance  solicitations  from  Nevada 
Operations  Office  are  currently  on  a 
mailing  list  and  will  be  furnished  a  copy 
of  the  solicitation. 

SUPPLEMENTARY  INFORMATION:  Eligible 
organizations  will  be  invited  to  submit 
applications  indicating  what  efforts  they 
will  undertake  to  improve  two  major 
mathematics,  science,  and  technology 
education  programs/activities  designed 
to  addiess  the  needs  of  pre-college 
students  (Grades  K-12).  The  two  major 
programs  to  be  identified  in  the 
solicitation  include  (1)  Mathematics. 
Science,  and  Technology  Teacher 
Training  and  Professional  Development 
to  include  summer  basic  and  applied 
research,  curriculum  development 
activities,  mathematics/science  teacher 
workshops,  and  other  related 
professional  development  opportunities 
to  lead  to  improved  student  interest  in 
mathematics,  science,  and  teclmology 
education;  (2)  Special  Senices  and 
Outreach  to  Underrepresented 
Populations;  minorities,  females,  and 
the  disabled  designed  to  motivate  the 
interest  of  diese  students  in 
mathematics,  science,  and  technology  to 
increase  their  representation  in  these 
career  paths. 

This  solicitation  is  being  restricted  to 
educational  institutions,  26  U.S.C.  501 
(C)(3),  t.ix-exe.Tipt  organizations,  an  J 


not-for-profit  entities  including 
professional  and/or  technical 
associations  located  in  the  state  of 
Nevada;  the  counties  of  Beaver.  Iron, 
and  Washington  in  the  state  of  Utah; 
and  Inyo  County  in  the  state  of 
Cahfomia  due  to  the  special  on-going 
relationship  between  these  counties  and 
the  programs  conducted  at  the  Nevada 
Test  Site. 

EKDE  anticipates  that  10  to  15  grants 
will  be  awarded  from  the  total  funding 
available  of  $337,555.  the  funds  being 
equally  divided  tietween  the  two  major 
programs.  The  maximum  award  amount 
shall  be  limited  to  $50,00'~  for  Teacher 
training,  with  a  range  of .'    3.000  to 
$50,000  and  $30,000  for 
Underrepresented  Populations,  with  a 
range  to  $20,000  to  $30,000.  This 
solicitation  is  expected  to  be  released  on 
or  about  August  10.  1994.  Project 
periods  of  grants  to  be  awarded  are 
expected  to  be  up  to  24  months  and 
begin  on  or  about  September  26.  1994. 

Issued  in  Las  Vegas.  Nevada,  on  Augiist  4. 
1994. 

Nick  C.  Aquilina, 

Miir.ager.  DOEN(\-nda  Operations  Offn:e. 
|FR  Doc.  94-20335  Filed  8-1  7-94:  8  45  am] 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  ER93-64O-002,  el  al.] 

American  Electric  Power  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  10.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  .\merican  Electric  Power 
Corporation 

[Docket  No  ER93-540-0021 

Take  notice  that  on  July  25.  1994, 
American  Electric  Power  Service 
Corporation,  on  lx»half  of  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  ICingsport  Power  Company. 
Ohio  Power  Company  and  Wheeling 
Power  Company,  operating  companies 
of  the  American  Electric  Power  (AEP) 
System  (collectively  "tlie  AEP 
Companies")  tendered  for  filing  a 
Second  Revised  Transmission  Service 
and  Ancillary  Control  Area  Services 
Tariff.  The  Second  Revised  Tariff  is 
proposed  as  a  substitute  for  the  Revised 
Transmission  .Service  and  Ancillary 
Control  Area  Services  Tariff  accepted 
for  filing  by  the  Commission  by  order  of 
September  3.  1993.  in  this  docket.  The 
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Second  Revised  Tariff  reflects,  among 
other  things,  the  Conunission's 
summary  disposition  of  certain  issues  in 
its  September  3, 1993,  order,  as  affirmed 
on  rehearing.  The  AEP  Companies 
request  an  effective  date  of  August  1 , 
1994. 

Ck)pies  have  been  served  upon  all 
participants  in  this  docket  and  upon  the 
state  r^ulatory  commissions  in  Indiana, 
Kentucky,  Midiigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  <fate.' August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  JEB  QHrporation 

[Docket  Na  ER94-1432-000) 

Take  notice  that  on  July  25, 1994,  JEB 
Corporation  (JEB)  tendered  for  filing 
pursuant  to  Rule  205, 18  CFR  385.205, 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1. 

JEB  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  JEB  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party.  JEB 
is  not  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinois  Power  Company 

fDocket  No.  ER94-2505-000I 

Take  notice  that  on  July  29,  1994, 
Illinois  Power  Company  (Illinois) 
tendered  for  filing  a  Services  Agreement 
between  Illinois  and  Louis  Dreyfus 
Electric  Power,  Inc.  (LDEP).  Illinois 
states  that  the  piupose  of  this  agreement 
is  to  provide  for  the  buying  and  selling 
of  capacity  and  energy  between  Illinois 
and  LDEP. 

Comment  date:  August  25,  1994,  in 
accordance  with  Standard^  Paragraph  E 
at  the  end  of  this  notice. 

4.  AES  Power  Inc. 

(Docket  No.  ER94-1 5 19-0001 

Take  notice  that  on  August  1, 1994, 
AES  Power  Inc.  (AESPI)  submitted  for 
filing  with  the  Commission  two  Service 
Agreements  under  Rate  Schedule  FERC 
No.  1.  One  is  for  service  to  East 
Kentucky  Power  Corporation,  Inc.  and 
the  second  is  for  service  to  American 
Mtmicipal  Power-Ohio,  Inc.  The  Service 
Agreements  are  to  be  effective  July  1, 
1994. 


Comment  date:  August  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pennsylvania  Power  Company 

(Docket  No.  ER94-1 520-000] 

Take  notice  that  on  August  1 ,  1994, 
Pennsylvania  Power  Company  tendered 
for  filing  a  document  entitled  "Petition 
of  Pennsylvania  Power  Company  For 
Permission  To  Charge  A  Decrease  In 
Rates  Under  Settlement  Agreements 
Pending  Commission  Action". 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragrap>h  E 
at  the  end  of  this  notice. 

6.  PacifiCorp 

[Docket  No.  ER94-1 521-000) 

Take  notice  that  on  August  2, 1994, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Amendment  No.  2  (Amendment)  dated 
July  21. 1994,  to  the  Long-Term  Power 
Sales  Agreement  (Agreement)  between 
PacifiCorp  and  The  Arizona  Power 
Pooling  Association  (APPA)  dated 
March  4, 1991,  designated  PacifiCorp 
Rate  Sdiedule,  FERC  No.  310. 

The  Amendment  revises  the 
minimum  load  factor  that  APPA  must 
purchase  firm  energy  associated  with 
firm  capacity  under  the  Agreement 
commencing  with  the  1994  Summer 
Season. 

PacifiCorp  requests,  pursuant  to  18 
CFR  35.11  of  the  Commission's  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  that  an  effective 
date  of  May  1, 1994,  be  assigned  to  the 
Amendment,  this  date  corresponding  to 
date  the  1994  Summer  Season 
commenced. 

Copies  of  this  filing  were  supplied  to 
APPA,  the  Public  Utility  Commission  of 
Oregon,  the  Utah  Public  Service 
Commission  and  the  Washington 
Utilities  and  Transportation 
Commission. 

Comment  date:  August  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Portland  General  Electric  Company 

IDocket  No.  ER94-1522-000J 

Take  notice  that  on  August  2, 1994, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  service 
agreement  under  FERC  Electric  Tariff, 
Original  Volume  No.  1  (PGE-1)  with 
West  Kootenay  Power.  PGE  has 
requested  that  the  Service  Agreement 
with  West  Kootenay  Power  be  accepted 
by  the  Commission,  effective  July  29, 
1994.  Copies  of  the  filing  have  been 
served  on  the  parties  included  in  the 
distribution  list  defined  in  the  filing 
letter. 


Comment  date:  August  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Public  Service  Company    . 

(Docket  No.  ER94-1523-000I 

Tjike  noUce  that  on  August  2, 1994, 
Maine  Public  Service  Company  (Maine 
Public)  filed  an  executed  Service 
Agreement  with  Enron  Power 
Marketing,  Inc.  Maine  Public  states  that 
the  service  agreement  is  being  submitted 
pursuant  to  its  tariff  provision 
pertaining  to  the  short-term  non-firm 
sale  of  capacity  and  energy  which 
establishes  a  ceiling  rate  at  Maine 
Public's  cost  of  service  for  the  unils 
available  for  sale. 

Maine  PubUc  requests  that  the  service 
agreement  become  effective  on  August 
1, 1994,  and  requests  waiver  of  the 
Commission's  regulations  regarding 
filing. 

Comment  date:  August  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tucson  Electric  Power  Company 

[Docket  No.  ER94-1 524-000] 

Take  notice  that  on  August  2, 1994. 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  a  1994-95 
Block  Energy  Sale  Agreement  between 
Tucson  and  Texas-New  Mexico  Power 
Company  (TNP).  The  Agreement 
provides  for  the  sale  by  Tucson  to  TNP 
of  50  MW  of  block  energy  for  a  period 
of  one-year. 

The  parties  request  an  effective  date 
of  August  3, 1994,  and  therefore  request 
waiver  of  the  Commission's  regulations 
with  respect  to  notice  of  filing. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date.- August  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  West  Texas  Utilities  Company 

[Docket  No.  ER94-1526-000J 

Take  notice  that  on  August  2, 1994, 
West  Texas  Utihties  Company  (WTU) 
tendered  for  filing  a  corrected  form  of 
Supplement  to  Exhibit  A  for  the  TR-1 
Service  Specification  Sheet  under 
WTU's  TK-1  Tariff.  The  filing  corrects 
an  inadvertent  typographical  error  in 
the  Supplement  as  originally  filed  in 
Docket  No.  ER94-1 11 54-000,  accepted 
by  letter  order  of  Jime  2, 1994. 

WTU  states  that  a  copy  of  the  filing 
has  been  served  on  each  of  WTU's  TR- 
1  customers  and  the  PubUc  Utility 
Commission  of  Texas. 

WTU  requests  waiver  of  the  notice 
requirements  to  permit  an  effective  date 
of  June  15, 1994,  the  date  the 
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Supplement,  as  originally  filed,  was 
accepted  for  filing. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Carolina  Power  &  Light  Company 

[Docket  No.  ER94-1 527-000] 

Take  notice  that  on  August  2, 1994. 
Carolina  Power  &  Light  Company 
(CP&L)  filed,  pursuant  to  Section  205  of 
the  Federal  Power  Act  and  Part  35  of  the 
Commission's  Regulations,  a  Power 
Supply  Agreement  Between  Carolina 
Power  &  Light  Company  and  the  Town 
of  Waynesville,  North  Carolina,  (PSA) 
appUcable  to  wholesale  electric  service 
provided  by  CP&L  to  the  Town  of 
Waynesville  (Waynesville).  CP&L  states 
that  the  PSA  revises  the  rates,  terms  and 
conditions  under  which  CP&L  will 
provide  service  to  Waynesville.  Upon 
the  effective  date,  CP&L  states  that 
Waynesville  no  longer  will  take  service 
under  Resale  Service  Schedule  RS8&- 
2B. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER94-1 528-000] 

Take  notice  that  on  August  2, 1994, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  foi- 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  117  an  agreement  to  provide 
transmission  and  interconnection 
service  to  Long  Island  Lighting 
Company  (LILCO).  The  Supplement 
provides  for  an  increase  in  the  annual 
fixed  rate  carrying  charges  of  $187.08. 
Con  Edison  has  requested  that  this 
increase  take  effect  as  of  Septemlser  1, 
1994. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER94-1 529-000] 

Take  notice  that  Mid-Continent  Area 
Power  Pool,  on  August  2, 1994, 
tendered  for  filing  amendments  to  the 
Mid-Continent  Area  Power  Pool 
Agreement,  to  implement  a  megawatt 
mile-based  Transmission  Service  Charge 
for  specified  transmission  services 
provided  by  MAPP  Participants.  Copies 
of  the  fihng  were  served  on  the  Illinois 
Commerce  Commission,  Iowa  State 
Utilities  Board,  Michigan  Public  Service 
Commission,  Minnesota  Public  Utilities 
Commission,  Montana  Public  Service 


Commission,  Nebraska  Power  Review 
Board,  North  Dakota  Public  Service 
Commission,  South  Dakota  Public 
Utilities  Commission,  and  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Acme  Power  Marketing,  Inc. 

[Docket  No.  ER94-1530-0001 

Take  notice  that  on  August  2, 1994, 
Acme  Power  Marketing,  Lie.  (ACME) 
tendered  for  fifing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  Rule  205, 18  CFR  385.205, 
an  AppUcation  for  Order  Accepting 
Blanket  Market-Based  Rate  Schedule 
and  Granting  Waivers,  Blanket 
Approvals  and  Disclaimer  of 
Jurisdiction. 

ACME  intends  to  engage  in  electric 
power  transactions  as  a  marketer  and/or 
broker.  In  transactions  where  ACME 
sells  electric  energy  it  proposes  to  make 
such  sales  on  rates,  terms  and 
conditions  to  be  mutually  agreed  upon 
with  the  purchasing  party.  ACME  is  not 
in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  August  25. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Puget  Sound  Power  &  Light 
Company 

[Docket  No.  ER94-1531-O001 

Take  notice  that  on  August  3, 1994, 
Puget  Sovmd  Power  &  Light  Company 
(Puget)  tendered  for  filing  a  letter 
agreement  for  Temporary  Transmission 
Service  between  the  Bonneville  Power 
Administration  (Bonneville)  and  Puget 
dated  as  of  July  29, 1994.  Under  the 
Agreement,  Puget  is  to  temporarily 
provide  transmission  service  for  a 
BonnewUe  load  so  that  Bonneville  can 
perform  critical  maintenance  and 
replacement  work  on  facilities  in  its 
Ellensburg  substation  which  normally 
would  carry  that  load. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 

[Docket  No.  ER94-1533-000] 

Take  notice  that  on  August  4. 1994, 
PECO  Energy  Company  (PECO) 
tendered  for  filing  an  Agreement 
between  PECO  and  General  Public 
Utilities  Corporation  (GPU)  dated  July 
29. 1994. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  from  time  to 


time  and  the  purchase  of  which  will  be 
economically  advantageous  to  GPU.  In 
order  to  optimize  the  economic 
advantage  to  both  PECO  and  GPU,  PECO 
requests  that  the  Commission  waive  itr, 
customary  notice  period  and  permit  the 
agreement  to  become  effective  on 
August  5,  1994. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  GPU  and  will  be 
furnished  to  the  Peimsylvania  Public 
Utility  Commission. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Maine  Public  Service  Company 

[Docket  No.  ER94-1 534-000] 

Take  notice  that  on  August  4, 1994, 
Maine  Service  Company  (Maine  Public) 
filed  an  executed  Service  Agreement 
with  New  England  Power  Company. 
Maine  Public  states  that  the  service 
agreement  is  being  submitted  pursuant 
to  its  tariff  provisions  pertaining  to  the 
short-term  non-firm  sale  of  capacity  and 
energy  which  establishes  a  ceiling  rate 
at  Maine  Public's  cost  of  service  for  the 
imits  available  for  the  sale. 

Maine  Public  requests  that  the  service 
agreement  become  etlective  on  August 
1, 1994,  and  requests  waiver  of  the 
Commission's  regulations  regarding  the 
filing. 

Comment  date.- August  25. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  John  L.  Goolsby 

[Docket  No.  ID-2848-000) 

Take  notice  that  on  August  1,  1994. 
John  L.  Goolsby  (Applicant)  tendered 
for  filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 
Director — Nevada  Power  Company 
Director — Bank  of  America  Nevada 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Jerry  Herbst 

[Docket  No.  II>-2849-000] 

Take  notice  that  on  August  1. 1994, 
Jerry  Herbst  (Applicant)  tendered  for 
filing  an  appUcation  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Director — Nevada  Power  Compemy 
Director —  Bank  of  America  Nevada 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Charles  A.  Lenzie 

Docket  No.  ID-2850-000 

Take  notice  that  on  August  1, 1994, 
Charles  A.  Lenzie  (Applicant)  tendered 
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for  filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Director — ^ Nevada  Power  Company 

Director — Bank  of  America  Nevada 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Newark  Bay  Cogeneration 
Partnership,  L  J*. 

[Docket  Nos.  QF86-1014-O06  and  EL94-27- 
000] 

On  August  2, 1994,  Newark  Bay 
Cogeneration  Partnership,  LJ*.  (Newark 
Bay)  tendered  for  filing  an  amendment 
to  its  filing  in  these  dockets. 

The  amendment  pertains  to 
information  relating  to  Newark  Bay's 
Petition  For  Temporary  Waiver  of  the 
Commission's  Regulations  under  the 
PubUc  Utility  Regulatory  Policies  Act  of 
1978  (PURPA). 

Commert  date;  August  23.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Stamlard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  r.:otion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell 
Secretary 

|FR  Doc.  94-20241  Filed  8-17-S4:  8:45  ami 
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[Docket  No.  ER94-284-000.  et  ai.] 

Wlsc6nsin  Public  Service  Corporation, 
•t  al.;  Eleetilc  Rate  and  Corporate 
Regulation  Pilings 

August  11,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Wiaconsin  Public  Service 
Corp<N-ation 

(Docket  Nos.  ER94-284-000  ER94-1 007-000 
and  ER94-1047-0001 

Take  notice  that  on  August  4, 1994, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing 
modiflcations  to  its  formula  rates  under 
its  T-t  transmission  tariff.  WPSC  states 
that  the  modifications  have  been  made 
in  response  to  informal  requests  by  the 
Commission  staff. 

WPSC  states  that  it  does  not  object  to 
a  March  1, 1994,  effective  date  for  the 
reduction  in  the  return  on  equity  imder 
the  tariff  which  it  tendered  for  filing  on 
February  10,  1994.  WPSC  requests  an 
October  1, 1994,  effective  date  for  the 
remaining  modifications  to  the  tariff, 
which  it  characterizes  as  having  little  or 
no  effect  on  revenues.  Finally,  WPSC 
requests  that  the  new  service  agreement 
in  Dodcet  No.  ER94-284-000  become 
effective  January  1,  1994;  that  the  new 
service  agreements  and  notice  of 
termination  of  service  in  Docket  No. 
ER94-1007-000  become  effective  on 
May  1, 1994;  and  that  the  amended 
service  agreement  in  Docket  No.  ER94- 
1047-000  become  effective  on  June  1, 
1994,  all  as  contemplated  by  the  original 
filings  in  those  dockets. 

Comment  dote.- August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Electric  Power 

(Docket  No.  ER94-1347-0001 

Take  notice  that  on  August  4, 1994, 
Wisconsin  Electric  Power  Company 
tendered  for  filing  an  amendment  to  its 
June  13, 1994,  filing  in  the  above- 
referenced  docket. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Midwest  Power  Systems,  Inc. 

[Docket  No.  ER94-1 532-000} 

Take  notice  that  on  August  4, 1994. 
Midwest  Power  Systems,  Inc.,  tendered 
for  filing  a  Notice  of  Cancellation  of 
Rate  Schedule  No.  74. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  & 
Corporation 

[Docket  No.  ER94-1 536-000] 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
August  4,  1994,  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35.12 
(1993),  as  an  initial  rate  schedule,  an 
agreement  with  Enron  Power  Marketing, 


Inc.  (Enron).  The  agreement  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  Enron  and  Enron 
will  purchase  from  NYSEG  either 
capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  August  5, 1994,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Pubhc  Service 
Commission  and  Enron. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Golden  Spread  Electric  Cofq>erat)ve, 
Inc. 

[Docket  No.  ES94-3 3-000  1 

Take  notice  that  on  August  5, 1994, 
Golden  Spread  Electric  Cooperative,  Inc. 
filed  an  application  under  §  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  long-term  debt  securities  in  the 
amount  $819,000. 

Comment  date:  September  6, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  LSP-Cottage  Grove.  L.P. 

(Docket  No.  QF94-142-O001 

On  August  4, 1994,  LSP-Cottage 
Grove,  L.P.  of  101  East  Main  Street. 
Bozeman,  Montana  59715,  submitted  for 
filing  an  appfication  for  certification  of 
a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
cogeneration  fadUty  will  be  located  in 
the  City  of  Cottage  Grove,  in 
Washington  Coimty,  Minnesota.  The 
facility  will  consist  of  a  combustion 
turbine  generator,  a  heat  recovery  boiler 
and  an  extraction/condensing  steam 
tiubine  generator.  Steam  recovered  from 
the  facility  will  be  used  by  3M-Cottage 
Grove  for  heating  and  various 
manufacturing  processes.  The  maximum 
net  power  production  capacity  of  the 
facility  will  be  245.1  MW.  The  primary 
energy  source  will  be  natural  gas. 
Construction  of  the  facility  is  expected 
to  commence  on  January  1, 1995. 

Comment  date:  Thirty  days  after 
pubUcation  of  this  notice  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 
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7.  Ehiquesne  Light  Company 

(Docket  No.  TX94-ft-000] 

Take  notice  that  on  August  5, 1994, 
Duquesne  Light  Company  filed  an 
application  requesting  that  the 
Commission  order  the  following 
companies  to  provide  300  MW  of  firm 
transmission  service  for  a  twenty-year 
term:  Public  Service  Electric  and  Gas 
Co.,  PECO  Energy  Co.,  Pennsylvania 
Power  &  Light  Co.,  Baltimore  Gas  and 
Electric  Co.,  Jersey  Central  Power  & 
Light  Co.,  MetropoUtan  Edison  Co., 
Pennsylvania  Electric  Co..  Potomac 
Electric  Co.,  Atlantic  City  Electric  Co., 
Debnarva  Power  &  Light  Co. ,  and  UGI 
Corp. 

Ehiquesne  has  requested  firm 
transmission  service  that  provides 
flexibility  in  changing  receipt  and 
delivery  points,  and  also  has  requested 
non-firm  service  to  the  extent  Duquesne 
is  not  using  its  full  firm  reservation. 
Duquesne  has  requested  that  service 
commence  no  later  than  the  date  any 
facilities  upgrades  necessary  to  provide 
the  service  are  installed. 

Comment  date:  August  29, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and-18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-20243  Filed  8-17-94;  8:45  am] 

BILLING  CODE  STir-OI-P 


Projwrt  No.  1 1 346-001 , 1  A] 

FORIA  Hydro  Corporation;  Notice  of 
Environmental  Assessment  Scoping^ 

August  12. 1994. 

On  March  28,  1994,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  notice  indicating 
that  staff  is  ready  to  conduct  an 
environmental  analysis  (REA  Notice)  for 
the  proposed  Fort  Dodge  Mill  Dam 
Project,  located  on  the  Des  Moines 
River,  in  Webster  County,  Iowa.  The 
REA  Notice  also  requested  comments 
(mandatory  or  recommended  Ucense 
terms  and  conditions,  or  prescriptions) 
from  federal,  state,  and  IcKal  resource 
agencies,  Ucensees  and  developers, 
Indian  tribes,  and  any  other  interested 
groups  (Parties).  Parties  were  given  until 
May  28. 1994,  to  file  comments. 

The  purpose  of  this  notice  is  to  advise 
all  Parties  as  to  the  scope  of  our 
environmental  analysis  and  to  seek 
additional  information  pertinent  to  this 
analysis.  The  scope  as  presented  herein 
is  based  on  the  information  filed  with 
the  Commission  by  FORIA  Hydro 
Corporation  (the  AppUcant),  comments 
received  fi-om  the  Parties  thus  far.  and 
the  staffs  independent  analysis. 

Proposed  Action 

The  Applicant  proposes  to  install  new 
generating  equipment  at  an  existing 
dam.  reservoir  and  powerhouse  to  be 
called  the  Fort  Dodge  Mill  Dam  Project. 

The  proposed  project  would  include 
the  following  features:  (1)  An  existing 
dam  372  feet  long  and  18  feet  high;  (2) 
an  existing  impoundment  with  a  surface 
area  of  90  acres  with  a  normal  surface 
elevation  of  approximately  990  feet 
above  mean  sea  level;  (3)  an  existing 
powerhouse  containing  two  new 
turbine-generator  units  at  a  total 
installed  capacity  of  1.260  kilowatts; 
and  (4)  a  proposed  13.8-kilovolt 
transmission  line. 

In  addition  to  the  proposed  two  new 
turbine-generator  units,  the  Applicant 
proposes  to  install  a  new  flat  trashrack 
(with  2-inch  clear  bar  spacing)  at  the 
project  intake. 

The  Applicant  proposes  the  following 
measures  relating  to  project  operation  to 
protect  environmental  resources  in  the 
project  area.  A  34-cubic-feet-per-second 
minimum  flow  over  the  project  dam  is 
proposed  to  protect  water  quaUty  and 
fishery  resotirces  in  the  downstream 
pool  area  and  side  channel.  The  project 
would  be  operated  in  a  run-of-river 
mode,  with  only  minor  fluctuations  in 
the  headpond  elevation  to  account  for 


•  This  supersedes  the  Notice  of  Enviromnen'al 
As.ses5ment  Scoping  previouslv  issued  July  15, 
1994.  59  FR  37229.  July  21.  1994. 


natural  variations  in  river  flow.  In  the 
operational  plan  for  the  Fort  Dodge  Mill 
Dam  Project,  the  AppUcant  also 
proposes  to  implement  a  plan  to  verify 
run-of-river  operation  and  a  seasonal 
water  quahty  monitoring  program  for 
the  impoundment. 

Project  Alternatives 

The  Commission  staff  will  consider 
alternatives,  including  environmental 
measures  not  proposed  by  the 
Applicant.  The  staff  will  review  and 
consider  alternative  recommendations 
for  additional  resource  protection,  or 
environmental  measures  that  may  be 
appropriate  to  include  in  an  original 
license.  Modifications  could  include 
recommendations  by  the  agencies,  the 
general  public,  and  the  staff. 

In  addition  to  these  alternatives,  the 
staff  will  evaluate  the  no-action 
alternative,  which  would  maintain  the 
existing  environment  or  status  quo  at 
the  project.  There  would  be  no 
enhancement  of  existing  environmental 
resources. 

Scope  of  the  Environmental  Analysis 

Cumulative  Effects 
a.  Geographic  Scope 

We  beheve  that  water  quality  and 
resident  fisheries  can  be  affected  in  a 
cumulative  manner  by  the  Fort  Dodge 
Mill  Dam  Project  being  analyzed  in  this 
Environmental  Assessment  (EA)  and  by 
other  activities  on  the  Des  Moines  River. 
These  activities  include  sediment  and 
nutrient  concentrations  in  the  Des 
Moines  River  and  associated  tributaries 
due  to  channel  straightening,  land 
cultivation,  and  water  treatment  by  the 
City  of  Fort  Dodge. 

The  geographic  scope  of  analysis 
defines  the  physical  limits  or 
boundaries  of  the  proposed  actions 
effect  on  the  resources.  Since  tSt-^ 
proposed  action  affects  the  resources 
differently,  the  geographic  scope  for 
each  resource  may  var>'.  In  this  case,  for 
water  quality  and  fishery  resources,  the 
geographic  scope  of  analysis  will 
encompass  the  mainstem.  of  the  Des 
Moines  River  from  river  mile  387 
upstream  to  the  confluence  of  the 
Raccoon  River  with  the  Des  Moines 
River.  We  chose  this  geographic  scope 
for  these  resources  because  the  effects  of 
project  operation  are  limited  to  this  area 
and,  in  this  case,  these  resources  are 
directly  and  indirectly  affected  by 
project  operation. 

b.  Temporal  Scope 

The  temporal  scope  includes  a 
discussion  of  the  past,  present,  and 
future  actions  and  their  effects  on  water 
quality  and  the  fishery  resources.  Based 
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on  the  licenM  tenn.  the  temptwal  scope 
will  lod(  30  to  50  yean  into  the  future, 
concentrating  an  the  efisct  on  the 
reeource  frmn  reasonably  fonsseeaUe 
future  actioDe  (e.g.,  the  e£hct  of 
potential  futuie  water  withdrawals 
within  the  project  vicinity).  The 
historical  discussion  will,  by  necessity, 
be  limited  to  the  amount  of  available 
infannatloa  fior  each  resource. 

We  are  seeking  hirther  information 
from  Federal,  state,  and  other  agencies 
and  oon-govonmental  organizations 
(NGCXs)  pertaining  to  past,  present,  and 
future  actioas  and  effscts  on  the 
resource*  (in  the  fbnn  of  previous 
studies,  preeent  plans,  and  future  plans, 
goals  or  furecasts]. 

Environmental  laanes 

A  preliminary  list  of  enviromnental 
issues  identified  by  die  staff  for 
coverage  in  an  EA  is  presented  in  this 
section.  The  list  is  not  intended  to  be 
exhaustive  or  final,  but  is  an  initial 
listing  of  issues  that  have  been  raised 
and  appear  to  be  important.  The  staff 
will  review  all  issues  raised  during  the 
scoping  process  and  make  decisions  as 
to  the  level  of  analysis  needed.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  this  scoping 
document  have  little  potential  for 
causing  significant  impacts,  the  issue  or 
issues  will  be  identified  and  the  reasons 
for  not  providing  a  more  detailed 
analysis  will  be  given. 

The  following  issues  apply  to  the  Fort 
Dodge  Mill  Dam  Project: 

•  Potential  effocts  on  geology  and 
soils  resour  js  due  to  dredging 
upstream  and  downstream  of  the  dam. 

•  An  evaluation  of  the  project's 
potential  efliBct  on  dissolved  oxygen 
(DO)  downstream  of  the  project  and  the 
need  for  additional  studies  of  DO. 

•  Effects  of  project  operation  and 
non-project  factors  on  vegetation  and 
wildlife. 

•  Effiacts  of  project  operation  on  any 
federally  listed  threatened  or 
endangered  species  in  the  project  area. 

•  Probability  of  eligibility  of  dam  and 
powerhouse  on  the  National  Register  of 
Historic  Places. 

•  Consider  the  need  for  measures  to 
enhance  recreational  opportunities. 

The  EA  will  assess  the  project-specific 
effects  on  the  above  resources  and 
whetho'  these  effects  contribute 
adversely  or  beneficially  to  the  affected 
environmer:t. 

EA  Preparation  Schedule 

The  preliminary  schedule  for 
preparing  the  EA  for  the  Fort  Dodge  Mill 
Dam  Project  is: 


Milestones 

Target  date 

Scoping 

Drrtl  EA  

Final  EA  

Summer  1994. 

September  30, 1994. 

November  30. 1994. 

Request  for  Comments 

The  Cbmmission's  scoping  objectives 

are  to: 

•  Identify  significant  environmental 
issues, 

•  Determine  the  depth  of  analysis 
approjpriate  to  each  issue, 

•  Ideatify  the  resource  issues  not 
requiring  detailed  analysis,  and 

•  Identify  reasonable  project 
alternatives. 

Federal,  state,  and  local  resource 
agencies,  licensees  and  developers, 
Indian  tribes,  NGO's  and  other 
interested  groups,  and  the  general 
public  are  requested  to  file  with  the 
Commission  information  that  they 
believe  will  assist  the  Commission  staff 
in  conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cimiulative  environmental  effects  of  the 
proposed  licensing  of  the  Fort  Dodge 
Mill  Dam  Project  being  analyzed  in  this 
EA.  The  types  of  information  sought 
include: 

•  Information,  quantified  data,  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of,  and  information 
from,  any  other  EA,  environmental 
impact  statement,  or  similar  document 
or  study  (previous,  on-going,  or 
planned)  relevant  to  the  proposed 
licensing  activity  in  the  mainstem  of  the 
Des  Moipes  River. 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  actions  and  efforts  of  the 
project  on  water  quality  aii;l  the 
fisheries.  For  example,  fish  stocking/ 
management  histories  of  the  Des  Moines 
River,  historic  water  quality  data  and 
the  reasons  for  improvement  or 
degradation  of  the  quality,  any  wetland 
habitat  losses  or  proposals  to  develop 
land  and  water  resources. 

•  Identification  of  any  federal,  state, 
or  local  resource  plans  and  future 
project  proposals  that  encompass  the 
mainstem  of  the  Des  Moines  River  with 
information  on  when  they  will  be 
implemtnted,  if  known.  For  example, 
proposals  to  construct  or  operate  water 
treatment  facilities,  recreation  areas, 
water  diversions,  or  implement  fishery 
management  programs. 

•  Documentation  that  would  support 
a  conclusion  that  the  project  does  not  or 
does  contribute  to  cumulative  adverse 
or  beneficial  effects  on  resources  and 


therefore  should  be  excluded  from 
furtherstudy  or  excluded  bam  further 
consideration  of  cumulative  efiiacts 
within  the  mainstem  of  tlra  Des  Moines 
River.  Dociunentation  should  include, 
but  is  not  limited  to:  how  the  project 
interacts  with  other  projects  and  other 
developmental  activities:  results  from 
studies;  resource  management  policies; 
and  reports  from  Federal,  state,  and 
local  agencies. 

To  be  useful  in  preparing  the  EA.  the 
requested  information  must  be  filed 
with  the  Commission  no  later  than  30 
days  past  the  date  of  this  notice. 
Address  all  communications  to: 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE,  Washington.  D.C.  20426. 

All  filings  must  cleariy  show  at  the 
top  of  the  first  page  "Fort  Dodge  Mill 
Dam  Project.  FERC  No.  11346". 

When  filing  scoping  comioents,  you 
should  submit  an  original  and  8  copies; 
this  will  assure  that  staff  receives  your 
information  quickly.  Parties  to  the 
proceedings  (as  identified  cm  the  official 
Service  List  for  the  Fort  Dodge  Mill  Dam 
Project)  must  also  send  copies  of  their 
filings,  and  all  attachments,  to  the  other 
parties  listed  on  the  official  service  list. 
The  official  service  fist  is  available  from 
the  Secretary  of  the  Commission  at  the 
same  address  above. 

Any  questions  concerning  the  scoping 
process  should  be  directed  to  Mary 
Golato  (202-219-2804)  at  die  Federal 
Energy  Regulatory  Commission.  Office 
of  Hydropower  Licensing  (HL  20.1),  825 
North  Capitol  Street,  NE,  Washmgton. 
D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-20273  Filed  8-17-94;  8:45  ami 

BILUNG  COOE  «717-«1-P 

[Project  No.  10867-001,  IN] 

Holliday  Historic  Restoration 
Associates,  Ltd.;  Notics  of 
Environmental  Assessment  Scoping  ^ 

August  12, 1994. 

On  January  10. 1994,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  notice  indicating 
that  staff  is  ready  to  conduct  an 
environmental  analysis  (REA  Notice)  for 
the  proposed  Holliday  Hydroelectric 
Project,  located  on  the  West  Fork  of  the 
White  River  in  Noblesville  Township, 
Hamilton  County,  Indiana.  The  REA 
Notice  also  requested  comments 
(mandatory  and  recommended  license 
terms  and  conditions  and  prescriptions) 


>  This  supersedes  the  Notice  of  Environmental 
Assessment  Scoping  issued  July  IS,  1994,  59  FR 

37231.  )iily  21.  1994. 
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from  Federal,  state,  and  local  resource 
agencies,  licensees  and  developers,  and 
any  other  interested  groups  (the  parties). 
Parties  were  given  until  March  10, 1994, 
to  Ble  comments. 

The  purpose  of  this  notice  is  to  advise 
all  parties  as  to  the  proposed  scope  of 
the  staffs  environmental  analysis  and  to 
seek  additional  information  pertinent  to 
this  analysis.  The  proposed  scope  of 
analysis  as  presented  herein  is  based  on 
the  information  filed  with  the 
Commission  by  Holliday  Historic 
Restoration  Associates,  Ltd.  (the 
Applicant),  comments  received  from  the 
parties  thus  far,  and  the  staffs 
independent  analysis. 

Proposed  Action 

The  Applicant  proposes  to 
rehabilitate  a  retired  hydroelectric 
facility  owned  by  Pubhc  Service 
Company  of  Indiana,  Inc.  (PSI).  The 
faciuty  is  located  on  the  West  Fork  of 
the  White  River,  a  tributary  of  the 
Wabash  River,  in  central  Indiana,  and 
used  as  a  source  of  cooling  water  for  an 
adjacent  coal-fired,  steam-electric 
generating  plant  owned  and  operated  by 
PSI.  (From  1950  to  1965,  the 
hydroelectric  facility,  then  known  as  the 
unlicensed  Noblesville  Project,  was 
operated  by  PSI  to  provide  energy  for 
use  at  PSI's  adjacent  coal-fired,  steam- 
electric  generating  plant.)  The  Applicant 
intends  to  use  revenues  from  the 
rehabilitated  project  to  restore  the 
historic  powerhouse  and  open  it  to  the 
public  for  historic  tours. 

The  proposed  project  would  include 
the  following  features:  (1)  An  existing 
concrete  dam.  SSftfeet  long  and  10  feet 
high;  (2)  an  existing  11-acre 
impoundment,  with  a  normal  water 
surface  elevation  of  764  feet  mean  sea 
level;  and  (3)  an  existing  25-foot  by  50- 
foot  powerhouse  that  would  contain  two 
new  turbine-generator  units  having  a 
total  generating  capacity  of  450 
kilowatts. 

In  addition  to  the  proposed  two  new 
turbine-generator  units,  the  Apphcant 
proposes  to  renovate  an  existing 
upstream  fish  passage  facility  (concrete 
flume)  and  Install  two  new  angled 
trashracks  (with  3/4-indi  clear  bar 
spacing)  above  the  project  intakes,  and 
provide  a  dovnistream  fish  passage 
facility. 

To  enhance  public  recreation,  the 
Applicant  proposes  to  develop  a  new 
parking  area  and  picnic  facilities  on  the 
west  bank  upstream  from  the  dam,  as 
well  as,  a  footbridge  across  the  PSI  inlet 
area,  connecting  to  an  existing  canoe 
portage  around  the  dam.  Other 
improvements  to  the  area  would  include 
the  construction  of  safety  fencing  and 
other  safety  measures.  As  indicated 


earlier,  historical  tours  of  the 
powerhouse  would  be  conducted  on 
weekends  for  the  public. 

The  Applicant  proposes  measures 
relating  to  project  operation  to  protect 
and  enhance  environmental  resources  in 
the  project  area.  A  40-cubic-feet-per- 
second  (cfs)  minimum  Dow  over  the 
project  dam  is  proposed  to  protect  water 
quality  and  fishery  resources  in  the 
dovrastream  pool  area  and  side  channel. 
The  project  would  be  operated  in  a  run- 
of-river  mode,  with  only  minor 
fluctuations  in  the  headpond  elevation 
to  account  for  natural  variations  in  river 
flow.  In  the  operational  plan  for  the 
Holliday  Project,  the  Applicant  also 
proposes  to  implement  a  plan  to  veriiy 
run-of-river  operation  and  a  seasonal 
water  quality  monitoring  program  for 
the  impoundment. 

Project  Alternatives 

The  Commission  staff  will  consider 
alternatives,  including  environmental 
measures  not  proposed  by  the 
Applicant.  The  staff  will  review  and 
consider  alternative  recommendations 
for  additional  resource  protection,  or 
enhancement  measures  that  may  be 
appropriate  to  include  in  an  original 
minor  license.  Modifications  could 
include  recommendations  by  the 
agencies,  the  general  public,  and  the 
staff. 

hi  addition  to  these  alternatives,  the 
staff  will  evaluate  the  no-action 
alternative,  which  would  maintain  the 
e.xisting  environment  or  status  quo  at 
the  project.  Under  this  alternative  the 
project  impoundment  would  continue 
to  provide  cooling  water  for  the  adjacent 
coal-fired,  steam-electric  generating 
plant,  as  at  present.  We  use  this 
alternative  to  set  baseline  environmental 
conditions  for  comparison  with  other 
alternatives. 

Scope  of  the  Environmental  Assessment 

The  geographic  scope  of  analysis 
defines  the  physical  limits  or 
boundaries  of  the  proposed  action's 
effects  on  the  resources.  Since  the 
proposed  action  affects  the  resources 
differently,  the  geographic  scope  for 
each  resource  may  vary.  We  have 
identified  no  effects  of  operating  the 
Holliday  Project  that,  when  coupled 
with  other  activities  on  the  West  Fork  of 
the  White  River,  would  affect 
environmental  resources  in  a 
cumulative  manner.  Therefore,  for  water 
quality,  fish  and  wildlife  resources, 
cultural  resources,  recreation,  and  all 
other  resources  we  will  focus  our 
analysis  on  the  project  area  and  the 
West  Fork  of  the  White  River,  imless 
otherwise  persuaded  by  comments 
during  the  scoping  process. 


The  temporal  scope  includes  a 
discussion  of  the  past,  present,  and 
future  actions  and  their  effects  on  water 
quahty,  fish  and  wildlife  resources, 
cultural  resources  and  recreation.  Based 
on  the  license  term,  the  temporal  scope 
will  look  30  to  50  years  into  the  fijture. 
concentrating  on  the  effect  on  the 
resource  from  reasonably  foreseeable 
future  actions.  The  historical  discussion 
will,  by  necessity,  be  limited  to  the 
amount  of  available  information  for 
each  resource. 

We  are  seeking  furtlier  information 
from  Federal,  state,  and  other  agencies 
and  non-govemmental  oi^ganizations 
(NGO's)  pertaining  to  past,  present,  and 
future  actions  £md  effects  on  the 
aforementioned  resources  (in  the  form 
of  previous  studies,  present  plans,  and 
future  plans,  goals  or  forecasts)  in  the 
Wabash  River  Basin. 

Environmental  Issues 

A  preliminary  list  of  enviroiunental 
issues  identified  by  the  staff  for 
coverage  in  an  Environmental 
Assessment  (EA)  is  presented  in  this 
section.  The  list  is  not  intended  to  be 
exhaustive  or  final,  but  is  an  initial 
listing  of  issues  that  have  been  raised 
and  appear  to  be  important.  The  staff 
will  review  all  issues  raibcdduring  the 
scoping  process  and  make  decisions  as 
to  the  le\el  of  analysis  needed.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  this  scoping 
document  have  little  potential  for 
causing  significant  adverse  effects,  the 
issue  or  issues  will  be  identified  and  the 
reasons  for  not  providing  a  more 
detailed  analysis  will  be  given. 

The  following  project-specific  issues 
apply  to  the  Holliday  Project: 

•  Effects  of  the  proposed  mode  of 
operation  on  dissolved  oxygen  .and 
water  temperature  in  the  project 
impoundment  and  downstream  river 
rrach: 

•  Effects  of  fiow-pattem  changes  from 
operating  the  proposed  project,  and 
minimum  flow  needs  for  the  protection 
of  fishery  resources  and  water  quality  in 
the  pool  area  and  side  channel 
immediately  downstream  of  the  project 
dam; 

•  Project  effects  of  entrainment  and 
turbine-induced  mortahty  on  resident 
fishes; 

•  Fish  passage  needs  at  the  project 
dam; 

•  Effects  on  the  historical  value  of  the 
project  dam  and  powerhouse,  both 
determined  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places;  and 

•  Effects  on  public  recreational  use  at 
iheproject. 

Tne  EA  will  assess  the  project-specific 
effects  on  the  abo\e  resources  and 
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whether  these  effects  contribute 
adversely  or  beneficially  to  the  affected 
environment. 

EA  Preparation  Schedule 

The  preliminary  schedule  for 
preparing  the  EA  for  the  Holliday 
Project  is: 


Milestones 

Target  date 

Scoping 

Draft  EA  _ 

Final  EA  

Summer  1994 
November  1994 
January  1996 

Request  for  Comments 

The  Commission's  scoping  objectives 
are  to: 

•  Identify  significant  environmental 
issues; 

•  Determine  the  depth  of  analysis 
appropriate  to  each  issue; 

•  Identify  the  resource  issues  not 
requiring  detailed  analysis;  and 

•  Identify  reasonable  project 
alternatives. 

Federal,  state,  and  local  resource 
agencies,  licensees  and  developers, 
Indian  tribes,  NGO's,  other  interested 
groups,  and  the  general  public  are 
requested  to  file  with  the  Commission 
information  that  they  believe  will  assist 
the  Commission  staff  in  conducting  an 
accurate  and  thorough  analysis  of  the 
environmental  effects  of  the  proposed 
licensing  of  the  Holliday  Project  being 
analyzed  in  the  EA.  The  types  of 
information  sought  include: 

•  Information,  quantified  data,  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues; 

•  Identification  of,  and  information 
from,  any  other  environmental 
assessment,  environmental  impact 
statement,  or  similar  dociunent  or  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activity  on  the  West  Fork  of  the  White 
River; 

•  Existing  information  and  any  data 
that  would  assist  in  describing  the  past 
and  present  actions  and  effects  of  the 
project  and  other  developmental 
activities  on  water  quality,  fish  and 
wildlife  resources,  cultural  resources, 
and  recreation.  For  example,  fish 
stocking/management  histories  of  the 
West  Fork  of  the  White  River,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  locations  of  wastewater 
treatment  outfalls  or  water  intakes,  or 
proposals  to  develop  land  and  water 
resources  within  the  river; 

•  Identification  of  any  Federal,  state, 
or  local  resource  plans  and  future 


project  proposals  that  encompass  the 
West  Fork  of  the  White  River,  with 
information  on  when  the  plans  would 
be  implemented,  if  known.  For  example, 
proposals  to  construct  or  operate  water 
treatment  facilities,  recreation  areas, 
water  diversions,  or  implement  fishery 
management  programs;  and 

•  E>ocumentation  that  would  support 
a  condusion  that  the  proposed  project 
does  or  does  not  contribute  to 
cumulative  adverse  or  beneficial  effects 
on  resources  and,  therefore,  shouldlie 
excluded  from  further  study  or  included 
for  further  consideration  of  cumulative 
effects.  Documentation  should  include, 
but  not  be  limited  to:  how  the  project 
interacts  with  other  projects  on  the  river 
and  other  developmental  activities; 
results  from  studies;  resource 
management  policies;  and  reports  from 
Federal,  state,  and  local  agencies. 

To  be  useful  in  preparing  the  EA,  the 
requested  information  must  be  filed 
with  the  Commission  no  later  than  30 
days  past  the  date  of  this  notice. 
Address  all  communications  to: 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  D.C.  20426. 

All  filings  must  clearly  show  at  the 
top  of  the  first  page  "Scoping 
Comments,  Holliday  Project,  FERC  No. 
10867." 

Whan  filing  scoping  comments,  you 
should  submit  an  original  and  8  copies; 
this  will  assure  that  the  staff  receives 
your  ioformation.  Parties  to  the 
proceedings  (as  identified  on  the  official 
Service  List  for  the  Holliday  Project) 
must  also  send  copies  of  their  filings, 
and  all  attachments,  to  the  other  parties 
listed  on  the  ofiicial  Service  List.  The 
official  Service  List  is  available  from  the 
Secretary  of  the  Commission  at  the  same 
address  above. 

Any  questions  concerning  the  scoping 
process  should  be  directed  to  Mary 
Golato  (202-21^2804)  or  Frank 
Karwoeki  (202-219-2782)  at  the  Federal 
Energy  Regulatory  Commission,  Office 
of  Hydropower  Licensing  (HL-20.1), 
810  First  St.,  NE.,  Washington,  DC 
20426. 

LoisD.Cashell, 
Secretary. 

|FR  Doc.  94-20274  Filed  8-17-94;  8:45  ami 
BILLING  CODE  e717-01-P 


[Docket  No.  RP94-351-000] 

Black  Martin  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  10,  1994. 

Take  notice  that  on  August  5, 1994, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 


part  of  Black  Marlin's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  l.lhe 
following  tariff  sheets,  proposed  to  be 
effective  September  1, 1994: 

First  Revised  Sheet  No.  314 

Black  Marlin  states  that  in 
conjunction  with  its  implementation  of 
Order  636  and  in  compliance  with  the 
Commission's  order  dated  October  14, 
1993,  in  Docket  No.  RS92-56-002, 
Black  Marlin  filed  its  form  of  Electronic 
Bulletin  Board  Subscriber  Agreement 
(Subscriber  Agreement)  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  .1.  Paragraph  3,  of  the 
Subscriber  Agreement  provides  that 
EBB  Customers  will  reimburse  Black 
Marlin  $135.61  plus  applicable  taxes  for 
licensing  charges  Black  Marlin  inciu^  to 
provide  service.  The  licensing  fees 
incurred  by  Black  Marlin  for  new 
customers  have  risen  to  $157.42  plus 
applicable  taxes  and  will  continue  to 
change  periodically. 

Black  Marlirr  states  that  it  is  filing 
herein  to  remove  the  fixed  dollar 
amount  from  the  form  of  Subscriber 
Agreement  in  its  tmff.  Black  Marlin 
states  that  it  will  continue  to  charge  new 
EBB  Customers  only  the  actual  charges 
incurred  by  Black  Marlin  on  their 
tiehalf,  with  no  administrative  or 
handling  fees  or  other  forms  of 
consideration.  The  change  proposed 
herein  will  eliminate  the  need  for  a 
tariff  filing  each  time  the  licensing  fees 
are  changed. 

Black  Marlin  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations,  and  orders  3? 
may  be  necessary,  specifically  (but  not 
limited  to)  Section  154.22  of  the 
Commission's  Regulations,  so  as  to 
permit  the  tariff  sheets  submitted 
herewith  to  become  effective  September 
1, 1994. 

Black  Marlin  further  states  that  copies 
of  the  filing  have  been  mailed  to  each 
of  its  customers  affected  by  this  filing 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.-,  Washington, 
IX:  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  17, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taJeen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  iile  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Gonunission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  94-20242  Filed  8-17-94;  8:45  ami 

BILUNO  CODE  6717-ai-M 


[Docket  No.  CP94-707-O00] 

Northern  Natural  Gas  Company; 
Request  Under  Blanket  Authorization 

August  12.  1994. 

Take  notice  that  on  August  y.  1994. 
Northern  Natural  Gas  Coanpany 
(Northern),  11 11  SouUh  103rd  Street, 
Omaha,  Nebraska  68124-1000.  filed  in 
Docket  No.  CP94-707-000.  a  request 
pursuant  to  §§157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  upgrade 
the  CRI  Feeders  Delivery  Point  located 
at  Section  34,  TON.  R13E,  in  Texas 
County.  Oklahoma,  in  order  to  provide 
increased  natural  gas  deliveries  to 
Amarillo  Natural  Gas.  Inc.  (Amarillo), 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-401-000.  pursuant  to 
SecUon  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  the  proposed 
increased  service  at  the  Amarillo/CRI 
Feeders  Delivery  Point  will  impact  its 
peak  day  and  annual  deliveries  by 
increasing  the  peak  day  volumes  from 
80  Mcf  to  1,100  Mcf  and  by  increasing 
the  annual  volumes  from  19,000  Mcf  to 
133,200  Mcf.  Northern  indicates  that  the 
total  estimated  cost  to  upgrade  the 
Amarillo/CRI  Feeders  Delr\'er\'  Point 
will  be  $16,000,  and  will  be  financed  in 
accordance  with  the  General  Terms  and 
Conditions  of  Northern's  PERC  Gas 
Tariff.  Fifth  Revised  Volmne  No.  1. 

Northern  advises  that  the  total 
volumes  to  be  dehvered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accomplish  the  increased  service  to 
the  Amarillo/CRI  Feeders  Delivery  Point 
without  detriment  or  disadvantage  to 
Northern's  other  customers. 

Northern  states  that  a  copy  of  this 
filing  has  been  mailed  to  each  of  the 
affected  state  commissions. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rule  21 4  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 


§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  witiiin  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secrftary. 
IFK  Dor.  94-20244  Filed  8-17-94;  8:45  am] 

BILUNG  COOe  8717-01-«l 


[Docket  No.  CP94-703-000] 

Texas  Gas  Transmission  Corporation; 
Request  Under  Blanket  Authorization 

August  12.  1994. 

Take  notice  that  on  August  8, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Ol^ensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP94-703-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Conmiission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  operate  a 
delivery  facility  for  International  Paper 
Company  (International  Paper),  under 
Texas  Gas'  blanket  certificate  issued  in 
Docket  No.  CP82-407-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  states  that  previously  it 
installed  the  International  Paper- 
Pineville  Meter  Station  dP-Pineville). 
located  in  Rapides  Parish.  Louisiana, 
pursuant  to  Section  284.3(c)  of  the 
Commission's  Regulations  to  implement 
a  transportation  ser\ice  fur  IP 
Investment  Holdings,  Ltd..  an  intrastate 
pipeline  and  an  affiUate  of  International 
Paper,  under  the  authority  of  Section 
31 1  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).  for  ultimate  delivery-  to 
International  Paper.  Texas  Gas  now 
proposes  to  use  the  metering  facility  for 
Part  284  blanket  authorization  sen-ice. 
Texas  Gas  avers  that  its  proposal  will 
not  impact  its  peak  day  and  annua! 
deliveries. 

Any  person  or  the  Commission  Staff 
may.  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pinsuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  §  157.205  of 
the  regulations  under  the  .Natural  Gas 
Act  (18  CFR  157.205),  a  protest  to  the 


request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  fiUng  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Sticrftary: 
(FR  Doc  94-20245  Filed  8-17-^4;  8:45  ami 

BILLWG  COOE  6717-01-M 


[Project  No.  200&-003  North  Carottna] 

Virginia  Electric  and  Power  Co.;  PubHc 
Viewing  of  Comments  and  Statements 
of  the  Scoping  Meetings  for  the  Gaston 
and  Roanoke  Rapids  Project 

August  12,  1994. 

On  Monday.  August  15. 1994,  copies 
of  the  written  comments  and  statements 
submitted  by  the  commentators  who 
attended  the  scoping  meetings  held  on 
July  14,  18,  and  20,  1994.  for  the  Lake 
Gaston  Project  will  be  made  available 
for  public  review.  These  documents  will 
be  available  for  review  in  the 
Commission's  Public  Referrence  Branch. 
Room  3104.  located  at  941  North  Capitol 
Street.  NE..  Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary-. 

[PR  Doc.  94-20246  Filed  S-17-94;  8:45  amj 
BiLLWG  cooe  eriT-OI-K 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30371:  FRL-480fr-5] 

Ciba-Geigy  Corp.;  Applications  To 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
.^gonc  y  (EPA). 
ACTION:  Notice. 


SUMMARY:  Tills  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  September  19, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  lOPP-30371)  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  25,  to:  Public 
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Response  and  Program  Resources 
Branch,  Field  Operations  Divisions 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Km. 
1132,  CM  #2, 1921  Jefferson  Davis  Hvfy., 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  TX)NTACT:  PM 
25,  Robert  Taylor,  Rm.  241,  CM  #2. 
(703-305-6800). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  100-TAG.  Applicant: 
Ciba-Geigy  Corporation,  P.O.  Box  18300, 
Greensboro.  NC  27419.  Product  name: 
Exceed  VVG.  Herbicide.  Active 
ingredient:  Prosulfuron  l-(4-methoxy-6- 
methyl-triazin-2-yl)-3-(2-(3,3,3- 
trifluoropropyl)-phenylsulfonyl]-urea  at 
57  percent.  Proposed  classification/Use: 
None.  For  postemergence  weed  control 
in  field  com  (grown  for  grain,  silage,  or 
seed),  popcorn,  and  sweet  com.  (PM  25) 

2.  File  Symbol:  100-TAE.  Applicant: 
Qba-Geigy  Corporation.  Product  name: 
Prosulfuron  Technical.  Herbicide. 
Active  ingredient:  Prosulfuron  l-(4- 
methoxy-6-methyl-triazin-2-yl)-3-[2- 
(3,3.3-trifluoropropyl)-phenylsulfonyll- 
urea  at  96  percent.  Proposed 
classification/Use:  None.  For 
formulation  into  herbicides.  (PM  25) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 


requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  Ume  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805).  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Aulkority:  7  U.S.C.136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registration. 
Datad:  August  5, 1994. 

Stephan  L.  Johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  D9C.  94-20329  Filed  8-17-94;  8:45  am) 
BILUMO  CODE  6S60-50-F 


[PF-6»4;  FRL-4901-5] 

Rhone  Poulenc  Ag  Co.  et  al.;  Filing  and 
Amendment  of  Pesticide  tolerance 
Petitions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice, 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  (PP)  for  the 
fungicide  fosetyl-Al  by  the  Rhone- 
Poulenc  Ag  Co.  and  an  amended 
pestidde  petition  submitted  by  Rohm  & 
Haas  Co.  for  fenbuconazole. 
AOORiSSES:  By  mail,  submit  vmlten 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI), 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 


procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Attention:  Cynthia  Giles-Parker  (PM-22). 
Environmental  Protection  Agency. 
Office  of  Pesticide  Programs,  401  M  St., 
SW..  Washington,  DC  20460.  In  person, 
contact  the  PM  named  in  the  petition  al 
the  following  office  location/telephone 
number:  Rm.  229,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  703-305- 
5540. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
giving  notice  of  a  filing  of  a  pesticide 
petition  and  an  amendment  to  a  petition 
as  follows: 

Initial  filing 

1.  PP  1F4014.  Rhone-Poulenc  Ag  Co.. 
P.O.  Box  12014,  2  T.W.  Alexander 
Drive,  Research  Triangle  Park,  NC 
27709,  has  submitted  a  pesticide 
tolerance  petition  (PP  lF4014jto  EPA 
requesting  that  Ae  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (21  U.S.C. 
346a(d)),  amend  40  CFR  180.415  to 
establish  a  tolerance  for  the  fungicide 
fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate),  in  or  on  tomatoes  at 
3  parts  per  million  (ppm). 

Amended  Filing 

2.  PP  2F4127.  Rohm  &  Haas  Co., 
Agricultural  Chemicals  Registration  and 
Regulatory  Affairs,  Independence  Mall. 
Philadelphia,  PA  19105,  has  submitted 
an  amendment  to  PP  2F4127,  notice  of 
which  originally  published  in  the 
Federal  Register  of  December  30, 1992 
(57  FR  62334).  The  original  notice 
proposed  amendment  to  40  CFR  part 
180  by  establishing  a  regulation  to 
permit  combined  residues  of 
fenbuconazole  laIpha-[2-[4- 
chlorophenyl)-ethyl)-a7p/ja-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile)  in 
or  on  wheat  (grain,  straw,  and  processed 
fractions),  poultry,  meat,  milk,  and  eggs. 
The  petition,  as  amended,  proposes  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  combined 
residues  of  fenbuconazole  (a7pha-{2-{4- 
chlorophenyl)-ethyl]-a/pija-phenyl-lH- 
1,2,4-triazole-l-propanenitrile]  and  its 
metabolites  RH-9129  |cis-5-(4- 
chlorphenyl)dihydro-3-phenyl-3-(lH- 
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1 .2,4-triazole-l-ylmethyl-)-2(3//)- 
furaiione]  and  RH-9130  [trans-5-(4- 
chlorophenyl)dihydro-3-phenyl-3-(lH- 
l,2,4-triazole-l-ylmethyl-)-2(3H- 
furanone)  in  or  on  the  following 
commodities:  wheat  grain  at  0.05  part 
per  milHon  (ppm);  and  wheat  straw  at 
10  ppm.  It  also  proposes  combined 
residues  of  fenbuconazole  and  its 
metabolite  RH-7968  [4-chlorophenyl- 
a/pha-(hydroxymethyl)-a/pAa-phenyl- 
benzenebutanenitrile]  in  or  on  fat 
(cattle,  hogs,  horses,  and  sheep)  at  0.05 
ppm  and  combined  residues  of 
fenbuconazole  and  its  metabolites  RH- 
9129.  RH-9130,  and  RH-7968  in  or  on 
liver  (cattle,  hogs,  horses,  and  sheep)  at 
0.3  ppm. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricuhural  commodities,  Food  and 
feed  additives.  Pesticides  and  pests. 

Authority:  7  ITS.C.  136a. 
Dated:  August  8. 1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Proems. 

IFR  Doc.  94-20334  Filed  8-17-94;  8:45  am] 
BILUNG  CODE  «6>0  SO  F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA94-878J 

State  Petitions  to  Retain  Authority 
Over  Intrastate  Mobile  Service  Rates 

August  12, 1994. 

The  following  petitions  have  been 
filed  by  states  seeking  to  retain  authority 
over  intrastate  mobile  service  rates.  The 
full  text  of  these  documents  is  available 
for  viewing  and  copying  in  Room  239, 
1919  M  Street,  N.W.,  Washington,  D.C. 
or  may  be  purchased  from  the 
Commission's  copy  contractor  ITS.  Inc. 
(202)  857-3800.'  Comments  on  the 
petitions  must  be  filed  within  30  days 
of  the  date  of  public  notice  of  the 
petition  in  the  Federal  Register.  See  47 
CFR  1.4(b)(1).  Replies  are  due  15  days 
after  the  expiration  of  the  filing  period 
for  comments.  All  comments  and  replies 
should  reference  the  specific  file 
number  assigned  to  the  state  petition  in 
issue  and  should  be  filed  with  the  Office 
of  the  Secretary,  Federal 


Communications  Commission, 
Washington,  D.C.  20554.2 

Petition  of  Public  Utihties 
Commission,  State  of  Hawaii,  for 
Authority  to  Extend  Its  Rate  RegulaUon 
of  Commercial  Mobile  Radio  Services  in 
the  State  of  Hawaii,  PR  File  No.  94-SPl. 

Petition  to  Extend  State  Authority 
Over  Rate  and  Entry  Regulations  of  All 
Commercial  Mobile  Radio  Services, 
filed  by  the  Arizona  Corporation 
Commission,  PR  File  No.  94-SP2. 

Petition  of  the  People  of  the  State  of 
Cahfomia  and  the  PubUc  UtiUties 
Commission  of  the  State  of  California  to 
Retain  Regulatory  Authority  Over 
Intrastate  Cellular  Service  Rates 
(accompanied  by  Request  for 
Proprietary  Treatment  of  Documents 
Used  in  Support  of  Petition  to  Retain 
Regulatory  Authority  Over  Intrastate 
Cellular  Service  Rates).  PR  File  No.  94- 
SP3. 

Petition  of  the  Connecticut 
Department  of  Public  Utility  Control  to 
Retain  Regulatory  Control  of  the  Rates  of 
Wholesale  Cellular  Service  Providers  in 
the  State  of  Connecticut  (filed  August  9, 
1994).  PR  File  No.  94-SP4. 

Petition  on  Behalf  of  the  Louisiana 
Pubhc  Service  Commission  for 
Authority  to  Retain  Existing  Jurisdiction 
over  Commercial  Mobile  Radio  Services 
Offered  Within  the  State  of  Louisiana. 
PR  File  No.  94-SP5. 

Petition  to  Extend  Rate  Regulation 
Filed  by  the  New  York  State  Pubhc 
Service  Commission.  PR  File  No.  94- 
SP6. 

Statement  of  the  Pubhc  UtiUties 
Commission  of  Ohio's  Intention  to 
Preserve  Its  Right  for  Future  Rate  and 
Market  Entry  Regulation  of  Commercial 
Mobile  Radio  Services,  PR  File  No.  94- 
SP7. 

State  Petition  for  Authority  to 
Maintain  Current  Regulation  of  Rates 
and  Market  Entry  (Sect.  20  12)  filed  by 
the  Public  Service  Commission  of 
Wyoming,  PR  File  No.  94SP8. 

Federal  Communication.'!  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  94-20263  Filed  8-17-94:  8:45  am] 

BILUNG  CODE  CriS-OI-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation- 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pubhc  Uw  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540.  as  amended: 
Royal  Cruise  Line  Limited,  One 

Maritime  Plaza,  Suite  1400.  San 

Francisco.  Cahfomia  94111 
Vessel:  QUEEN  ODYSSEY 

Dated:  August  12, 1994. 
Jowph  C.  Polking, 
Secretary. 
(FR  Doc.  94-20238  Filed  8-17-94;  8:45  amj 

BILLMQ  COK  tTW-OI-M 


'  Perding  a  determination  on  its  request  for 
confidential  treatment,  material  submitted  by  the 
State  of  California  undersea!  will  not  be  made 
available.  A  redacted  version,  however,  will  be 
cvailable  for  viewing  and  copying. 


'  Some  state  petitions  were  erroneously  labeled 
"GN  Docket  No.  93-252."  All  parties  should  use  the 
stale-specific  file  numbers  listed  in  the  text  in  the 
fulure. 


FEDERAL  RESERVE  SYSTEM 

Mellon  Bank  Corporation;  Acquisition 
of  Company  Engaged  in  Permissible 
NontMnkIng  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  qiiestion  must  be 
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accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specincally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  1 , 
1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Mellon  Bank  Corporation, 
Pittsburgh,  Pennsylvania;  to  acquire 
U.S.  Bancorp  Escrow  Company,  Seattle, 
Washington,  and  thereby  engage  in 
purchasing  all  of  the  assets  of  U.S. 
Bancorp  Escrow  Company,  which 
provides  escrow  closing  services 
primarily  for  residential  mortgages 
originated  in  the  United  States. 
Applicant  intends  to  transfer  the  assets 
of  U.S.  Bancorp  Escrow  Company  to  a 
newly  formed  de  novo  subsidiary, 
N4ellon  Mortgage  Company.  Activities  to 
be  conducted  by  Mellon  Mortgage  are 
permitted  under  §  225.25(bJ(3)  of  the 
Board's  Regulation  Y  and  will  be 
conducted  throughout  the  United  States 
and  overseas.  Apphcant  previously 
received  approval  from  the  Federal 
Reserve  System  to  engage  in  trust 
company  activities  overseas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  12, 1994. 
Jennilw  I.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-20270  Filed  ft-17-94;  8:45  ami 
BiLUNO  CODC  MIO-AI-P 


NorthMst  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  appHed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  io  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Uriless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  12,  1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Northeast  Bancshares,  Inc., 
Mesquite,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Bancshares-Delaware,  Inc..  Wilmington, 
Delaware,  and  thereby  indirectly 
acquire  Northeast  National  Bank, 
Mesquite,  Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  CaUfomia 
94106: 

■   1 .  West  Coast  Bancorp,  Newport 
Beach,  California;  to  acquire  18  percent 
of  the  voting  shares  of  Business  & 
Professional  Bank,  Woodland, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  12. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Dbc.  94-20271  Filed  &-17-94;  8:45  am] 
BILUNS  CODE  «1IM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocMet  No.  94N-O301] 

Animal  Drug  Export;  Fenbendazole 
10%  Suspension 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SU«iII«ary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Vet-A-Mix,  Inc.,  has  filed  an 
application  requesting  approval  for 
export  of  the  animal  drug  fenbendazole 
10  percent  suspension  for  cattle  and 
sheep  to  Ireland  for  sale  in  Ireland  and 
the  United  Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 


IMI 


Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of  food 
animal  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PL.  Rockville,  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  providjB  that    ; 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802Cb)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802fb)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802{b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  Vet- 
A-Mix,  Inc.,  P.O.  Box  A,  604  West 
Thomas  Ave.,  Shenandoah,  lA  51601- 
0148,  has  filed  application  number  8320 
requesting  approval  for  export  to  Ireland 
for  sale  in  Ireland  and  the  United 
Kingdom  of  the  animal  drug 
fenbendazole  10  percent  suspension. 
The  product  is  intended  for  use  in  cattle 
and  sheep  for  the  control  of  certain 
gastrointestinal  roundworm  and 
lungworm  infections.  The  application 
was  received  and  filed  in  the  Center  for 
Veterinary  Medicine  on  August  8, 1994, 
which  shall  be  considered  the  filing 
date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  ap{^cation 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  docxunent  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  29, 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
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person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  August  11, 1994. 
Richard  H.  Teske, 

Deputy  Director.  Pre-market  Review.  Center 
for  Veterinary  Medicine. 
IFR  Doc.  94-20347  Filed  8-17-94;  8:45  am] 
BILUNQ  CODE  4iaO-01-F 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  September  1994: 

Name:  Council  on  Graduate  Medical 
Education  Medical  Licensure  Subgroup. 

Time:  September  8, 1994,  9:00  a.m. 

Place:  Holiday  Inn,jCrowne  Plaza, 
Rockville  Room,  1750  Rockville  Pike. 
Rockville,  MD  20857. 

Open  for  entire  meeting. 

Purpose:  Review  the  operations  of  the 
American  Medical  Association's  National 
Credentials  Verification  System  and 
recommend  if  appropriate,  an  alternative 
credentials  verification  system  or  process  for 
physicians  that  assures  nondiscriminatory 
policies  and  practices  in  the  operation  of  the 
system. 

Review  the  policies  and  practices  of  State 
Medical  Boards  in  licensing  international 
medical  graduates  and  U.S.  medical 


graduates,  and  determine  the  effects  of  such 
policies  and  pracUces. 

Report  and  make  recommendations  to 
Congress,  the  Secretary  of  Health  and  Human 
Services  and  the  Council  on  Graduate 
Medical  Education  regarding  the  finding  of 
the  subgroup. 

Agenda:  The  first  meeting  of  the  Subgroup 
will  be  to  review  the  charge  to  the  subgroup, 
review  the  contract  awarded  to  study  the 
State  Medical  Board  process,  and  review  the 
operations  of  the  National  Credentials 
Verification  System. 

Anyone  requiring  information  regarding 
the  meeting  should  contact  Stanford 
Bastacky,  D.M.D.,  M.H.S.A.  telephone  (301) 
443-6785;  Division  of  Medicine,  Bureau  of 
Health  Professions.  Health  Resources  and 
Services  Administration,  Room  9A-27, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps. 
Date  and  Time:  September  10-11, 1994. 
Place:  Fairmont  Hotel.  1717  North  Akard 
Street,  Dallas,  Texas  75201-2399,  (214)  720- 
2020. 
The  meeting  is  open  to  the  public. 
Purpose:  The  Council  will  advise  and  make 
appropriate  recommendations  on  the 
National  Health  Service  Corps  (NHSC) 
program  as  mandated  by  legislation.  It  will 
also  review  and  comment  on  proposed 
regulations  promulgated  by  the  Secretary 
under  provision  of  the  legislation. 

Agenda:  The  meeting  will  convene  each 
morning  at  8:00  a.m.  and  adjourn  at 
approximately  5:00  p.m.  on  Saturday  and 
3:00  p.m.  on  Sunday.  The  agenda  for  this 
meeting  shall  include  the  updates  for  the 
Bureau  of  Primary  Health  Cai«,  the  Division 
of  National  Health  Service  Corps,  and  the 
Division  of  Scholarships  and  Loan 
Repayments.  Other  adenda  items  include 
presentations  on  mental  and  dental  health 
issues. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Ms.  Nada 
Schnabel,  National  Advisory  Council  on  the 
National  Health  Service  Corps,  8th  floor. 


4350  East  West  Highway,  Rockville. 
Maryland  20857,  Telephone  (301)  594-4147. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  15. 1994. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer. 
nnSA. 

IFR  Doc.  94-20349  Filed  8-17-94;  8:45  am] 
BILUNG  CODE  418fr-1S-4> 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Ser\'ice 
(PHS)  publishes  a  hst  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday, 
August  5. 1994. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
690-7100  for  copies  of  request) 

1.  Radioactive  Drug  Research 
Committee  Report  on  Research  Use  of 
Radioactive  Drugs;  Membership 
Summary  and  Study  Summary — 0910- 
0053  (Extension) — Use  of  radioactive 
drugs  for  certain  research  purposes  must 
be  approved  and  reported  by 
Radioactive  Drug  Research  Committees. 
These  Committees,  comprised  of 
su£Bcient  scientific  expertise,  and 
established  at  medical  institutions. 
Reports,  submitted  aimually  or  when  a 
special  siunmary  is  required,  are  used  to 
monitor  Committee  compliance  with  the 
regulations.  Respondents:  Non-profit 
institutions. 


Title 


Recordkeeping— Minutes  of  Meetings.  21  GFR  361.1(c)(2)  

Reporting— Committee  Membership  Summary  21  CFR  361.1(c)(3)  (forrn  FDA  2914) 
Reporting— Study  Surrwnary  (form  FDA  2915)  21  CFR  361.1(c)(3) 


Numt>erof 
respondents 


110 
110 
110 


Numt)er  of 
responses 
per  respond- 
ent 


1 
1 
2.5 


Average 

txjrden  per 

response 


10  tK)urs. 
1  hour. 
3  hours. 


Estimated  Total  Annual 
Burden 


.2.035  hours 


2.  National  College  Health  Risk 
Behavior  Survey— New— This  data 
collection  is  a  one-time  survey  among 
college  students  to  estimate  the  extent  to 
which  they  engage  in  health  risk 
behaviors  that  increase  their  risk  or 
mortality,  morbidity,  and  social 
problems.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
6,300;  Number  of  Responses  per 


Respondent:  1;  Average  Burden  per 
Response:  0.5  hoiu;  Estimated  Annual 
Burden:  3,150  hours. 

3.  The  National  Environmental  Policy 
Act;  Pohcies  and  Procedures-21  CFR 
part  25—0910-0190  (Extension)— The 
National  Environmental  Policy  Act 
(NEPA)  requires  each  FederalAgency  to 
consider  the  environmental  effects  of  its 
actions.  Firms  wishing  to  market  new 
products  regulated  by  the  Food  and 
Drug  Administration  must  submit 


appUcations  requesting  approval. 
Certain  applications  must  contain 
environmental  information  for 
determining  whether  the  proposed 
action  vvill  have  a  significant 
environmental  impact.  Respondents: 
Businesses  or  other  for-profit.  Federal 
Agencies  or  employees,  small 
businesses  or  organizations;  Estimated 
Annual  Burden  Hours:  1; 

(Note:  Burden  for  these  information 
requirements  is  included  in  individual 
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clearances  where  NEPA  considentioDS 
apply). 

4.  Research  and  Research  Training 
Grant  Applications  and  Related  Forms — 
0925-0001  (Revision)— PHS  398  and 
2590  are  used  to  apply  for  research 
project  grants,  Research  Career  Awards 


(RCA),  and  Institutional  National 
Research  Service  Awards  (NRSA).  PHS 
2271  i9  used  for  NRSA,  some  RCA 
programs,  and  research  supplements  for 
undeniepresented  minorities  in 
biomedical  research;  PHS  3734  when 
research  project  transferring  to  another 


institution;  and  HHS  568  to  report 
inventions  made  during  course  of  work 
under  grant/award.  Respondents: 
Individuals  or  households,  State  or  local 
governments,  businesses  or  other  for- 
profit,  Federal  agencies  or  employees, 
non-profit  institutions,  small  businesses 
or  organizations. 


Title 


Application  for  Public  Health  Sarvtoa  Grant  (PHS  398)  .... 
Continuation  of  a  Public  Health  Senw»  Grant  (PHS  2590) 

Statement  of  Appointment  (PHS  2271)  _. 

Reinquishing  Rights  to  a  Research  Grant  (PHS  3734)  .... 
Final  Invention  Statement  (HHS  568) _ „. 


Numljer 
of  re- 
spond- 
ents 


62,554 
25,527 
14,021 
784 
11.218 


Nutvber 
of  re- 
sponses 
perre- 
sponct- 
ent 


Average  tx»- 
dan  per  re- 
sponse 


35.92  hours. 
20  hours. 
.25  hour. 
.50  hour. 
.10  hour. 


Estimated  Total  Annual 

Burden 2.762,785  hours 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  3Q  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address: 
Shannab  Koss,  Hiunan  Resources  and 

Housing  Branch,  New  Executive 

Office  Building,  Room  10235, 

Washington.  DC  20503 

Dated:  August  12, 1994. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 

Health  Planning  and  Evaluation. 

IFR  Doc.  94-20227  Filed  ft-17-94;  8:45  am] 

BIUJNQ  COOe  41M-17-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-942-94-4730-02] 

Colorado:  FIHng  of  Plats  of  Survey 

July  14, 1994. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lake  wood, 
Colorado,  effective  10:00  am.,  )uly  14, 
1994. 

The  plat  representing  the  dejwndent 
resurvey  of  portions  of  the  west 
boundary,  the  subdivisional  fines,  and 
the  metes-and-boimds  survey  of  certain 
tracts,  and  the  subdivision  of  section  30, 
T.  6  S.,  R.  99  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  No.  1011, 
was  accepted  June  13, 1994. 

The  plat  representing  the  dependent 
resurvey  of  {mrtions  of  the  west 
boundary  and  subdivisional  lines,  and 


the  subdivision  of  section  19,  T.  2  N., 
R.  85  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  1037,  was  accepted 
May  16.  1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  (in  three  sheets), 
representing  the  dependent  resurvey  of 
portions  of  the  Colorado-New  Mexico 
State  line,  (south  boundary),  the  Eighth 
Standard  Parallel  North  (south 
boundary,  T.  33  N.  R.  7  W.),  the  east  and 
west  boundaries,  subdivisional  lines, 
and  the  subdivision  of  certain  sections, 
and  the  survey  of  a  portion  of  the 
subdivision  of  section  10,  T.  32  N.,  R. 
7  W.,  New  Mexico  Principal  Meridian  , 
Colorado,  Group  No.  970,  was  accepted 
June  7, 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

The  plat  representing  the  dependent 
resarvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  11, 14,  and  15,  T.  12  S.,  R.  80 
W.,  Sixth  Principal  Meridian,  Colorado, 
Group  No.  976.  was  accepted  May  24, 
1994. 

The  plat  (in  foiu-  sheets),  represents 
the  dependent  resurvey  of  a  portion  of 
certain  mineral  claims,  the  Metes-and- 
Bounds  survey  of  irregular  lot  lines  and 
a  portion  of  the  south  right-of-way  of 
Soda  Creek  Road,  in  section  10,  T.  4  S., 
R.  73  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  690,  was  accepted 
May  17,  1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

All  inquires  about  this  land  should  be 
sent  to  the  (!^lorado  State  Office,  Bureau 


of  Land  Management,  2850  Youngfieid 
Street,  Lakewood,  Cx>lorado  80215. 
Danyl  A.  Wilson, 

Acting  Chief,  Cadastral  Surveyor  for 
Colorado. 

IFR  Doc.  94-20214  Filed  8-17-94;  8:45  am) 

BILUMQ  COOE  4310^B-M 


Bureau  of  Redamatlon 

Cancellation  to  Continue  Work  Uncter 
the  National  Environmental  Policy  Act 
on  Four  Projects  Located  In  CaUfomia. 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  cancellation. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  cancelling  plans  to 
continue  work  under  the  National 
Environmental  Poficy  Act  on  foiu  draft 
environmental  impact  reports/draft 
environmental  impact  statements  (DEIR/ 
DEIS).  Cancellation  of  the  DEIR/DEIS's 
is  due  to  abandonment  of  plans,  public 
controversy,  threatened  species, 
economic  considerations,  and 
unresolved  legal  issues,  as  well  as  the 
age  of  the  studies. 

FOR  FURTHER  IHFORMATWH  COHTACT:  Mr. 
Doug  Kleinsmith,  Environmental 
Specialist,  Mid-Pacific  Region,  Bureau 
of  Reclamation,  Attention:  MP-152, 
2800  Cottage  Way.  Sacramento,  CA 
95825-1898;  telephone:  (916)  978-5129. 

SUPPLEMENTARY  MFORMATION:  Listed 
below  are  the  specific  projects  and 
National  Environmental  Policy  Act 
Compliance  activity  being  impacted  by 
this  notice: 

1.  Arvin-Edison  Water  St<R«ge  and 
Exchange  Pro-am,  Central  Valley 
Project,  California.  The  notice  of 
availability  for  this  DEIR/ISIS  was 
published  in  57  FR  5460,  Feb.  14, 1992. 
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The  DEIR/DEIS  far  Arvio-Eftison 
intended  to  focus  on  providing  more 
ground-water  storage  aod  better 
operating  efficiencies  for  both  Arvin- 
Edison  and  Metropolitan  Water  District 
of  Southern  California  (MWD).  Due  to 
requirements  of  the  Central  Valley 
Project  Improvement  Act  and  related 
Delta  water  quality  standards,  Arvin- 
Edison  Water  Storage  District  and  the 
MWD  do  not  want  to  proceed  with  this 
project  at  this  time.  Once  Delta  issues 
are  resolved,  the  project  may  be 
modified  and  reinstated. 

2.  Enlargement  of  Lake  Cachuma  and 
Bradbury  Dam  Safety  Modifications, 
Cachuma  Project,  California.  The  notice 
of  availability  of  this  DEIR/DEIS  was 
published  in  55  FR  53201,  Dec.  27. 
1990. 

The  study  for  the  Enlargement  of  Lake 
Cachuma  and  Bradbury  Dam  Safety 
Modifications  is  being  cancelled 
because  the  State  of  California  has 
abandoned  plans  to  enlarge  Lake 
Cachuma,  thus  reducing  the  project  to 
safety  modifications.  The  safety 
modification  project  has  been  on  hold 
for  several  years  pending  completion  of 
additional  seismic  studies.  Reclamation 
will  prepare  an  appropriate 
environmental  compliance  document  on 
the  safety  modifications  when  the 
project  is  resumed. 

3.  City  of  Santa  Rosa,  Pubhc  Law  84- 
984  Loan  Project,  Santa  Rosa,  Small 
Reclamation  Project  Act,  Cahfomia.  The 
notice  of  avail^ihty  for  the  DEIR/DEIS 
was  published  in  55  FR  51 776,  Dec.  17. 
1990. 

The  purposes  of  the  proposed  Small 
Reclamation  Loan  Act  project  in  the  city 
of  Santa  Rosa  (City)  were  to  provide 
increased  capacity  for  the  City's  tertiary 
sewage  treatment  plant,  enhancement  of 
wildlife  resources,  and  irrigation  of 
7,500  acres  of  presently  unirrigated 
land.  Due  to  a  high  de^^e  of  public 
controversy  related  to  the  impacts  of  the 
alternatives  presented  in  the  DEIR/DEIS 
and  subsequent  easing  of  wastewater 
discharge  standards  into  the  Russian 
River  by  the  State  Water  Resource 
Control  Board,  the  Qty  will  not  proceed 
with  the  final  DEIR/DEIS.  The  Qty  is  in 
the  {Hooess  of  scoping  and  redefining 
the  project.  Reclamation's  role,  if  any,  in 
any  future  project  is  no«  defined  at  this 
time. 

4.  Westlands  Water  District  Water 
Supply  Replacement  Project  (Westlands 
Intertie),  Central  Valley  Project, 
California.  Notice  of  availability  was 
published  in  54  FR  16170,  Apr.  4,  1989. 

Westlands  Water  District  decided  not 
to  proceed  with  this  project  due  to 
issues  related  to  threatened  species  and 
economic  considerations. 


Dated:  August  11. 1994. 
Roger  K.  Patterson, 
Regional  Director. 

[FR  IDoc.  94-20285  Filed  8-17-94;  8:45  am) 
BILUNG  CODE  4310-M-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Mo.  32S21] 

Cen-Tex  Rail  Link,  Ltd.— Trackage 
Rights  Exemption— Texas  Central 
Raiiroad  Company 

Texas  Central  Railroad  Company 
(TEXC)  has  agreed  to  grant  local  and 
overhead  trackage  rights  to  Cen-Tex  Rail 
Link.  Ltd.  (CT)  on  TEXC's  hnes  of 
railroad  between  approximately 
milepost  104.6  at  Dublin,  TX  and 
approximately  milepost  129.5  at 
Gorman,  TX,  a  distance  of 
approximately  24.9  miles.  The  trackage 
rights  will  connect  with  CT's  Hnes  at 
Dublin  and  will  provide  CT  with  direct 
access  to  shipper  facilities  on  the  TEXC 
rail  line.  Consummation  is  scheduled  to 
occiu  upon  the  effective  date  of  this 
exemption  or  soon  thereafter. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  anv  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Kevin  M. 
Sheys.  1020  19th  St.,  NW,  Suite  400. 
Washington,  DC  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ey.  Co.— Trackage  Rights— B.\'.  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided-  August  12,  1994. 

By  the  Cammission,  David  M.  Konst  hnik. 
Director,  Office  of  Procfwiip.g";. 
Vemon  A.  Williams 
Acting  Secretary 
IFR  Doc.  94-20317  Filed  8-17-94  fl:45  a.-nj 
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[Docket  No.  AB-30e  <Siib4le.  2)q 

Central  Michigan  RaUvvay  Company— 
AtMndonment  Exemption— 4n  Bay 
County,  Ml 

Central  Michigan  Railway  Company 
(CMGN) '  has  filed  a  notice' of 
exemption  under  49  CFR  1152  Subpart 
F— Exempt  Abandonments  to  abandon 
its  line  of  raiiroad,  known  as  the  Brown 
Hoist/South  Water  Spur,  in  Bay  Qty, 
Bay  County,  MI.  The  hne  consists  of  iuo 
segments,  totalling  approximately  3.54 
miles:  (1)  the  Brown  Hoist  segment, 
extending  between  milepost  0.00  and 
milepost  1.16,  a  distance  of 
approximately  1.16  miles,  and  (2)  the 
South  Water  Street  segment,  extending 
between  a  connection  with  the  BrowTi 
Hoist  segment  at  milepost  0.85  (alsfj 
known  as  milepost  6.35)  and  milepost 
3.97,  a  distance  of  approximately  2.38 
miles. 

CMGN  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic 
moves  or  could  move  over  the  line  (the 
stub-ended  Brovtm  Hoist/South  Water 
Spur  is  not  a  through  route  and  thus 
cannot  be  utilized  for  overhead  traffic): 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  US. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period:  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  repwts). 
49  CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmiltal  letter),  49  CFR 

1105.12  (newspaper  pubhcation).  and 
49  CFR  1152.50(d)(1)  (notice-to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  emplo\ee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment— Goshen,  360  I.CC. 
91  (1979).  To  address  whether  thLs 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  17,  1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


'(IMGN  is  affiliated  with  the  Datroii  and 
Mdckinac  Railway  Company,  botli  of  which  tK 
class  II]  rail  carriers.  The  Detroil  and  NUclkiaHf 
Railway  Company  owns,  but  does  no»  currentH 
operate,  rail  lines  b«tw«en  Bay  CiTr  and  thr 
norttwm  poniofu  of  the  Ixnrar  Paninsula  uf 
Michij^. 
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issues,^  fonnal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),3  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  <  be  filed 
by  August  29, 1994.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
September  7. 1994,  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  IX:  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Thomas  J. 
Litwiler,  Two  Prudential  Plaza,  45th 
Floor.  180  North  Stetson  Ave.,  Chicago, 
IL,  60601. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CMGN  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  23. 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  E)C  20423}  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA.  at  (202) 
827-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  10. 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

|FR  Doc.  94-20318  Filed  8-17-94:  8:45  am] 
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'A  stay  will  be  Issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmantal  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  OutK)f-Service  Rail  Lines,  S  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

*  The  Commission  will  accept  a  Ijte-fiied  trail  use 
request  as  long  as  it  retains  jurisdiclinn  to  do  so. 


[Doctot  No.  AB-3  (Sub-No.  116X)] 

Missouri  Pacific  Railroad  Company- 
Abandonment  Exemption— Smith 
County,  TX 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
ft'om  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Missouri  Pacific 
Railroad  Company  (MP)  of  a  1.462-mile 
portion  of  its  Tyler  Branch  rail  line 
extending  from  milepost  25.538  to  the 
end  of  the  line  at  milepost  27.0,  near 
Swan,  Smith  County.  TX.  Swan,  at 
milepost  26.3  is  a  nonagency  station. 
This  exemption  is  subject  to  standard 
labor  protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  17, 1994.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2)  ^ 
must  be  filed  by  August  26,  1994. 
petitions  to  stay  must  be  filed  by 
September  2. 1994.  and  petitions  to 
reopen  must  be  filed  by  September  12, 
1994. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-3  (Sub-No.  116X).  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 
and  (2)  jeanna  L.  Regier,  1416  Dodge 
Street  #830,  Omaha,  NE  68179. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  hearing  impaired:  (202)  927- 
5721). 

SUPPUEMENTAPY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 

Decided;  August  11,  1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  Williams. 

Acting  Secretary. 

[PR  Doc.  94-20316  Filed  8-17-94:  d  4^>  nm] 
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'  Sea  Exempt,  of  Rail  Abandonmriil~C>ff'frs  of 
Finan  Assist ,  4  I.C.C.2d  :64  (1987). 


DEPARTMENT  OF  JUSTICE 

National  institute  of  Justice 

Office  of  Justice  Programs 

1994-95  National  Institute  of  Justice 
Program  Plan 

AGENCY:  Department  of  Justice.  Office  of 
Justice  Programs,  National  Institute  of 
Justice. 

ACTION:  Notice  of  the  availability  of  the 
1994-95  National  Institute  of  Justice 
Program  Plan. 

SUMMARY:  The  National  Institute  of 
Justice  (NIJ)  is  publishing  this  Notice  of 
the  availability  of  its  1994-95  National 
Institute  of  Justice  Program  Plan. 
DATES:  The  next  deadline  for  receipt  of 
proposals  is  October  15, 1994. 

ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
DC.  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  V.  Petrie,  Acting  Director, 
National  Institute  of  Justice,  633  Indiana 
Avenue.  NW.,  Washington.  EX:  20531 
To  obtain  copies  of  the  1994-95 
National  Institute  of  Justice  Program 
Plan,  call  the  National  Criminal  Justice 
Reference  Service  (NCJRS),  1-800-851- 
3420,  Box  6000,  Rockville,  MD  20850. 
The  Plan  can  also  be  accessed  and 
downloaded — by  section  through  the 
NCJRS  Electronic  Bulletin  Board.  (301) 
738-8895,  24  hours  a  day,  or  in  its 
entirety  via  the  Library  of  Congress 
Internet  Gopher  Server:  telnet  to 
marvel.loc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  infromation  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended.  42 
U.S.C.  3721-23  (1988). 

Background 

The  1994-95  National  Institute  of 
Justice  Program  Plan  out-lines  the  NIJ 
research  and  evaluation  agenda  for 
1994,  provides  descriptionis  of  program 
areas  for  which  research  and  evaluation 
proposals  will  be  solicited,  provides 
application  instructions  and  forms, 
outlines  requirements  for  award 
recipients,  and  lists  contact  persons  for 
program  areas. 

(NIJ  plans  to  award  an  evaluation  of  the 
Comprehensive  Communities  Program 
in  fiscal  year  1994.  Therefore,  no 
proposals  are  being  solicited  for  this 
evaluation  for  the  October  15. 1994 
deadline.) 
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The  following  is  provided  to 
supplement  infonnation  contained  in 
the  Program  Plan: 

Page  Limits 

Grant  applications  for  $50,000  or 
more  submitted  under  goals  1-V  should 
not  exceed  30  double  spaced  pages. 
Appendices  should  be  limited  to 
curriculum  vitae  or  resumes,  and 
bibliographies.  Required  federal  forms 
and  budget  narratives  are  not  included 
in  the  30  page  limit. 

Grant  applications  for  less  than 
550,000  submitted  under  goals  I-V 
should  not  exceed  15  double  spaced 
pages.  Appendices  should  be  limited  to 
curriculum  vitae  or  resumes,  and 
bibliographies.  Required  federal  forms 
and  budget  narratives  are  not  included 
in  the  15  page  limit. 

Page  limits  for  Goal  VI  Programs  are 
as  follows: 

Individual  Programs 

Data  Resources  Program:  15  Double- 
Spaced  Pages 
Visiting  Fellowship  Program: 
Over  S5D.000  30  Double-Spaced  Pages 
Under  $50,000  1 5  Double-Spaced 
Pages 

Post  Doctoral  Fellowship  Program:  20 
Double- Spaced  Pages 

Assistant  Attorney  Graierals  Research 
Fellowship  Program:  15  Double- 
Spaced  Pages 

Graduate  Rese^t:h  Fellowship  at 
Historically  Black  Colleges  and 
Universities:  15  Double-Spaced 
Pages 

Graduate  Law  Enforcement  Technologj- 
FeliowBhip:  15  Double-Spaced 
Pages 

Yound  Scholars  Fellowship  Program:  15 
Double- Spaced  Pages 

Agency  Based  Prop-ams 

State  and  Local  Participatory  Evaluation 
Program:  15  Doable-Spaced  Pages 

State  and  Local  Participatory  Research 
Program:  15  Double-Spaced  P^es 

Interagency  Partnership  Program:  15 
Double-Spaced  Pages 

Small  Grants 

Small  grant  proposals  are  accepted 
under  all  six  goal  areas.  Any  proposal 
under  $50,000  will  be  considered  a 
small  grant  application  and  be  subject  to 
the  15  double-spaced  page  limit. 

Young  Scholars 

NIJ  is  issuing  two  additional 
deadlines  for  this  program:  November 
15,  1994  and  January  15, 1995. 
Caral  V.  Petnei 

Acting  Director,  National  Institute  of  Justice. 
[FR  Doc.  94-20252  Filed  8-17-94;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-064] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agencv  Report  Forms 
Under  OMB  Review. 


SUMMARY:  Under  the  provisions  of  the 
Paper.vork  Reduction  Act  (44  U^.Cl 
Chapter  35).  agencies  are  required  to 
submit  proposed  mformation  collection 
requests  to  CH>.1B  for  reriew  and 
approval,  and  to  pniblish  a  notice  in  the 
Federal  SiCgister  notifying  the  public 
that  the  agency  has  made  sulmiission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  [SS.  83 's), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  O.MB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  b^- 
September  19, 1994.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  jjrevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES;  Eva  L.  Uyne.  Acting  NASA 
Agency  Clearance  Officer.  Code  JTD. 
NASA  Headquarters,  Washington.  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-New),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT; 
Bessie  Berry.  NASA  Reports  Officer, 
(202) 358-1368. 

Reports 

Title:  Information  Collection  from  the 
Public  in  Support  of  the  NASA 
Acquisition  Process  Reports  Required 
under  Contracts  with  a  value  More 
than  $500,000. 

OMB  Number:  2700-New. 

Type  of  Request:  New. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  Individuals  or 
households.  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Number  of  Respondents:  709. 

Responses  Per  Respondent:  50. 

Annual  Responses:  35,450. 

Wours  Per  Response:  30. 

Annual  Burden  Hours:  1.063.500. 


Number  of  Record  keepers:  0 
Annual  Hours  Per  Recordkeeping:  0 
Annua/  Recordkeeping  Burden  Hours:  0 
Total  Annual  Burden  Hours:  1,063,500. 
Abstract-Need/Uses:  Reporting 

requirements  under  NASA  contracts 
to  effectively  manage  and  administer 
and  ensure  compliance  within  the 
terms  of  the  contract. 

Dated:  August  12,  1994. 
Eva  L.  Layne. 

Acting  Chief.  IRM  Policy  and  Acfiui:  ition 
Managfment  Office. 

|KR  Doc;  94-20276  Filed  8-17-94;  8:45  ...7:1 
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[Notice  94-063] 


Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  Natic;nal  AeronButics  and 
Space  Ad.niinistration. 
ACTION:  Notice  of  Agencv  Report  Forms 
Under  OMB  Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  colle<,-tion 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's). 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
September  19, 1994.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Eva  L.  Layne.  Acting  NASA 
Agency  Clearance  Officer,  Code  JTD. 
NASA  Headquarters.  Washington.  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0004),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bessie  Berry,  NASA  Reports  Officer. 
(2020)358-1368. 

Reports 

Title:  Report  on  NASA  Subcontrac-ts. 
OMB  Number:  2700-0004. 
Type  of  Request:  extention. 
Frequency  of  Report:  On  occasion. 
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Type  of  Respondent:  Individuals  or 
households,  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Number  of  Respondents:  126. 

Responses  Per  Respondent:  75. 

Annual  Responses:  9.450. 

Hours  Per  Response:  .25. 

Annual  Burden  Hours:  2,363. 

Number  of  Recordkeepers:  0. 

Annual  Hours  Per  Recordkeeping:  0. 

Annual  Recordkeeping  Burden  Hours:  0. 

Total  Annual  Burden  Hours:  2,363. 

Abstract-Need/Users:  This  report 
enables  NASA  to  evaluate  the  extent 
to  which  its  subcontracting  program  is 
attaining  its  stated  purpose  to 
distribute  its  procuxements  as  widely 
as  possible,  in  order  to  encourage  a 
broad  national  base  of  research 
capability,  to  assist  small  business, 
small  disadvantaged  business,  and  to 
aid  labor  surplus  areas. 

Dated:  August  12. 1994. 

Eva  L.  Layne, 

Acting  Chief,  IRM  Policy  and  Acquisition 
Management  Office. 

(FR  Doc.  94-20277  Filed  8-: 7-94;  8:45  am] 
BtLLING  CODE  751(M>1-M 


[Notice  94-062] 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUimiARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agencv 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
September  19, 1994.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 


ADDRESSES:  Eva  L.  Uyne,  Acting  NASA 
Agency  Clearance  Officer,  Code  JTD, 
NASA  Ffeadquarters,  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-NEW),  Washington,  DC  20503. 

FOR  FURTHER  INFORIMATION  CONTACT: 
Bessie  B.  Berry,  NASA  Reports  Officer, 
(202) 358-1368. 

Reports 

Title:  NASA  Customer  Satisfaction 
Surveys  Under  Executive  Order 
12862. 

OMB  Number:  2700-New. 

Type  of  Request:  New. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Number  of  Respondents:  1,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  1,000. 

Hours  Pea-  Response:  0.5. 

Annual  Burden  Hours:  500. 

Number  of  Recordkeepers:  0. 

Annual  Hours  Per  Recordkeeping:  0. 

Annual  Recordkeeping  Burden  Hours:  0. 

Total  Annual  Burden  Hours:  500. 

Abstract-Need/Uses:  Information 
collection  is  required  to  conduct 
customer  satisfaction  surveys  as 
required  by  Executive  Order  12862, 
"Setting  Customer  Standards". 

Dated:  August  12, 1994. 

Eva  L.  Lajne, 

Acting  Chief  IRM  Policy  and  Acquisition 
Management  Office. 

[FR  Doc.  »t-20278  Filed  8-17-94;  8:45  ami 
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[Notice  94-061] 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  ^ency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's). 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  for  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 


Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
September  19, 1994.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  yoiu"  intent  as  early 
as  possible. 

ADDRESSES:  Eva  L.  Layne,  Acting  NASA 
Agency  Clearance  Officer,  Code  JTD. 
NASA  Headquarters,  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-New),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bessie  Berry,  NASA  Reports  Officer, 
(202)  358-1368. 

Reports 

Title:  Information  Collection  from  the 
Public  in  Support  of  the  NASA 
Acquisition  Process  Bids  and 
Proposals  for  contracts  with  an 
estimated  value  more  than  $500,000. 

OMB  Number:  2700-New. 

Type  of  Request:  New. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  Individuals  or 
households.  State  or  local 
governments.  Businesses  or  other  for- 
profit,  non-profit  institutions.  Small 
businesses  or  organizations. 

Number  of  Respondents:  15,694. 

Responses  Per  Respondent:  1 

Annua/ flesponses;  15,694. 

Hours  Per  Response:  240. 

Annual  Burden  Hours:  3,766,560. 

Number  of  Recordkeepers:  0. 

Annual  Hours  Per  Recordkeeping:  0, 

Annual  Recordkeeping  Burden  Hours:  0. 

Total  Annual  Buraen  Hours:  3,766,560. 

Abstract-Need/Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order 
to  award  contracts  for  required  goods 
and  services  in  support  of  NASA's 
mission. 

Dated:  August  12. 1994. 
Eva  L.  Layne, 

Acting  Chief,  IRM  Policy  and  Acquisition 

Management  Office. 

IFR  Doc.  94-20279  Filed  8-17-94;  8:45  am) 

BILLING  CODE  7S10-01-M 

[Notice  94-060)  *' 

Agency  Report  Forms  Under  OMB . 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  public  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review^,  may  be 
obtained  from  the  Agency  Clearance 
Office.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
September  19, 1994.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Eva  L.  Layne,  Acting  NASA 
Agency  Clearance  Officer,  Code  JTD, 
NASA  Headquarters.  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-New),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bessie  Berry,  NASA  Reports  Office, 
(202) 358-1368. 

Reports 

Title:  Information  Collection  from  the 
Public  in  Support  of  the  NASA 
Acquisition  Process  Purchase  Orders 
for  Goods  and  Services  with  a  Value 
of  $25,000  or  less. 

OMB  Number  2700-New. 

Type  of  Request:  New. 

Frequency  of  Report:  On  occasion. 

TiTJe  of  Respondent:  Individuals  or 
households,  state  or  local 
governments,  Businesses  or  other  for- 

^  profit,  Non-profit  institutions.  Small 
businesses  or  organization. 

Number  of  Respondents:  319,276. 

Responses  Per  Respondent:  1. 

Annua/ Responses:  319,276 

Hours  Per  Response:  .625. 

Annual  Burden  Hours:  199,538. 

Number  of  Recordkeepers:  0. 

Annual  Hours  Per  Recordkeeping:  0. 

Annual  Recordkeeping  Burden  Hours:  0. 

Total  Annual  Burden  Hours:  199,538. 

Abstract-Need/Uses:  Information 
collected  to  evaluate  bids  submitted 
to  NASA  for  the  award  of  purchase 
orders  for  goods  and  services. 

Dated:  August  12. 1994. 
Eva  L.  Layne, 

Acting  Chief,  IRM  Policy  and  Acquisition 
Management  Office. 

[PR  Doc.  94-20280  Filed  8-1 7-94:  8:45  am  | 
BtLLING  COOE  751(M)t-M 


[Notice  (94-099)] 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
September  19, 1994.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Eva  L.  Layne,  Acting  NASA 
Agency  Clearance  Officer,  Code  JTD, 
NASA  Headquarters,  Washington.  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-New),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bessie  Berry,  NASA  Reports  Officpr, 
(202) 358-1368. 

Reports 

Title:  Information  Collection  from  the 
Pubhc  in  Support  of  the  NASA 
Acquisition  Process  Bids  and 
Proposals  for  contracts  with  an 
estimated  value  more  than  S500.000. 

OMB  Number:  2700-New. 

Type  of  Request:  New. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  Individuals  or 
households.  State  or  local 
governments.  Businesses  or  other  for- 
profit,  non-profit  institutions,  .Small 
businesses  or  organizations. 

Number  of  Respondents:  657. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  657. 

Hours  Per  Response:  1.250. 

Annual  Burden  Hours:  821.250. 

Number  of  Recordkeepers:  0. 

Annual  Hours  Per  Recordkeeping:  0. 

Annual  Recordkeeping  Burden  Hours:  0. 


Tofay  Annual  Burden  Hours:  821,250. 

Abstract-Need/Uses:  Information 
collection  is  required  to  evaluate  b)ds 
and  proposals  from  offerors  in  order 
to  award  contracts  for  required  goods 
and  services  in  support  of  NASA's 
mission. 

Dated:  August  12. 1994. 
Eva  L.  Layne. 

Acting  Chief  IRM  Policy  and  Acquisition 
Management  Office. 

IFR  Doc.  94-20281  Filed  8-17-94:  8:45  b.t.I 
BILUNG  COOE  7510-01 -M 


[Notice  94-057] 

Intent  To  Grant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 


SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Final  Touch  of  Virgini.i, 
Inc.,  of  Richmond,  Virginia,  a  partially 
exclusive,  royalty-bearing,  revocable 
license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patpni 
No.  5,266,252.  which  issued  on 
November  30.  1993,  and  entitled 
"Ceramic  Slip  Casting  Technique."  1 ,",.? 
proposed  patent  Ucense  will  be  for  a 
limited  number  of  years  and  will 
contain  appropriate  terms,  hmitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  Part 
1245.  Subpart  2.  The  fields  of  use  will 
be  limited  to  the  medical  and  laser 
industries.  NASA  will  negotiate  the 
final  terms  and  conditions  and  giar.t  th'» 
partially  exclusive  license,  unless 
within  60  days  of  the  Date  of  this 
Notice,  written  objections  to  the  grant. 
together  with  any  supporting 
documentation,  are  received.  All  uriltt^n 
objections  to  the  grant  will  be  reviewed 
and  a  recommendation  will  be  made 
and  forwarded  to  the  Associate  General 
Counsel  (Intellectual  property)  whether 
to  grant  the  partially  exclusive  ficen.se. 
DATES:  Comments  to  this  notice  must  be 
received  by  October  17. 1994. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP. 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff,  (202)  358-2041 

Dated:  August  9.  1994. 
Edward  A.  Frankle, 
General  Counsel. 

IFR  Doc.  94-20283  Filed  8-17-94;  8  45.v'il 
BILLING  COOE  7S1(M>1-M 
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[Notice  (94-058)] 

Agency  Rsport  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifjing  the  public 
that  the  agency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83 's), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agenc>'  Clearance 
Officer.  Conmients  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
.'September  19. 1994.  If  you  anticipate 
con'.menting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Eva  L.  Layne.  Acting  NASA 
Agency  Clearance  Officer,  Code  JTD, 
N.\SA  Headquarters.  Washington.  DC 
20.546;  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(2r00-New),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Flessie  Beny.  NASA  Reports  Officer, 
[202) 358-1368. 

Reports 

r/f/p:  Information  Collw.tiun  from  the 
Public  in  Support  of  the  NASA 
Acquisition  Process  Reports  Required 
under  Contracts  with  a  value  Less 
tlian  $500,000. 

OMB  Nujnber.  2700-New. 

Type  of  Request:  New. 

Frequency  of  Brpnrt:  On  occasion. 

T}^e  of  Respondent:  Individuals  or 
households,  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Samber  of  Respondent:^:  4,873. 

lu"iponses  Per  Respondent:  30. 

Annual  Responses:  146,2 SO. 

//tJi.TS  Per  Response:  .20. 
,  Annan!  Burden  Hours:  2,925.000. 

.\tuuber  of  Record  keepers:  0. 

Arnual  Hours  Per  Recordkeeping:  0. 

Annual  Recordkeeping  Burden  Hours  0 


Total  Annual  Burden  Hours:  2,925,000. 

AbstractS'eed/Uses:  Reporting 
requirements  under  NASA  contracts 
to  effectively  manage  and  administer 
and  ensure  compliance  within  the 
terms  of  the  contract. 

Diited-  August  12.  1994. 

Eva  L.  Layne. 

A(  ting  Chief.  IRM  Policy  and  Acquisition 
Managi^rnent  Office. 

(FK  nor.  q4-2n28-!  Filed  8-17-94;  8:4.'i  ani) 
BILLING  000£  7St»-01.44 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Services  to  the  Field 
Sectioa)  to  the  National  Council  on  the 
Arts  will  be  beld  on  September  7-9, 
1994.  Tlie  panel  will  meet  from  9.00  . 
a.m.  to  7i00  p.m.  on  September  7-8  and 
from  9:00  a.m.  to  5:00  p.m.  on 
Sept«raber  9  in  Room  M-07,  at  llie 
Nancy  Han_ks  Center.  1 100  Permsylvania 
.Avonuf ,  N.W.,  Wa.shir.gton,  D.C.  20506. 

A  purtion  of  this  meeting  will  be  open 
to  the  public  from  2.30  p.m.  to  5.00  p.m. 
on  September  9  for  a  policy  discussion. 

The  remaining  pcrtijiis  of  this 
meetiin;  from  9:00  a.m.  to  7:00  p.m.  on 
Septf.  rober  7-8  aiid  from  9.00  a.m.  to 
2:30  pjn.  en  September  9  are  for  tlie 
purpose  of  prinel  review,  discussion, 
evaliuition.  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  ;!s 
amended,  including  infoTmation  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  nf  the  (]hairman  of 
February  8,  1994,  these  sessions  will  he 
closed  to  the  pubUc  pursuant  to 
suhsedior.  [r.]  (4).  (6)  and  (9)(B)  of 
sectiiiii  5t21<  of  Title  5,  United  States 
C;ode. 

."^iTiy  pcrsf  n  may  observe  meetings,  or 
portiiifcs  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
he  pe.initted  to  participate  in  the 
pam-l's  discussions  at  the  discretion  of 
th.e  i'itrel  ( liairinan  and  with  the 
iipprovnl  of  the  full-time  Federal 
emn'.oyee  in  attendance 

if  viiu  iit-ed  sjiecial  acconiniodat'.OT':.-; 
due  to  ,1  (lisahility.  please  contact  the 
0<^!i(.e  of  S[)eria!  Constituencirrs, 
Niitinn.il  Kiuiowment  for  the  Arts.  IIPO 
PetinsyUania  .^venue.  N.W., 
Wiishirgton,  D.C.,  20506,  202 '682- 3.332. 
TYY  a)2/fi8i-.^)496.  at  least  .seven  !7) 
(l.iy-.  rr'.'.r  1i>  the  meeting. 


Further  information.with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
D.C,  20506,  or  call  202/682-5439. 

Dated;  August  12. 1994 
Yvonnt;  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 
Endowment/or  the  Arts. 
jFR  Uoc,  94-20254  Filed  8-17-94:  8:45  am) 
BILLING  CODE  7S37-S1-M 


Humanities  Panel;  Meeting 

AGENCV:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92—463,  as  amended), 
notice  is  hexeby  given  that  the  following 
meeting  of  the  Humanities  Panel  will  be 
held  at  tiie  Old  Post  Office,  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20505. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washiiigton.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advi.sed  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on 
(202)606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
propiised  meeting  is  for  the  purpose  of 
paiu;!  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
HunKinities  Act  of  1955.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meeting  will  consider  information  that 
is  likely  to  disclose;  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtnined  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
CUu.se  Advisory  Committee  meetings, 
dated  July  19. 1993. 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  siil>sections  (c)  (4), 
and  (b)  of  section  552b  of  Title  5,  United 
.  .States  Code. 

r)f;fc:AiiRust  31.  1994.' 
Time:  9  a.m.  to  5  p.m. 
flr>o.'rT:415. 

/'ro^ra/n;This  meeting  will  review 
iipplicatinns  submitted  to  Tnarher-Schotar 
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Program,  submitted  to  the  Division  of 

Education  Programs,  for  projects  bej^inning 

after  December  1, 1994. 

David  r.  Fisher, 

Advisory  Committee  Management  Officer. 

|FR  Doc.  94-20256  Filed  8-17-94;  8:45  a.Til 

BILUNQ  CODE  7S3»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioenglneering  and  Environmental 
Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioenglneering  and  Environmental  Systems. 

Date  and  Time:  September  8, 1994;  9  a.m.- 
4  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  580,  Arlington,  \'A 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Edward  Brjan,  Program 
Director,  Environmental  Engineering, 
Division  of  Bioenglneering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  15. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-20291  Filed  8-17-94:  8:45  am) 
BILUNa  COOE  7SSS-01-M 


SfXaciai  Emphasis  Panel  in 
Bioenglneering  and  Environmental 
Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioenglneering  and  Environmental  Systems. 

Date  and  Time:  September  6,  1994;  9  a.m- 
4  p.m. 


Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  580,  Arlington  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Edv»ard  Bryan,  Program 
Director,  Environmental  Engineering. 
Division  of  Bioenglneering  and 
Environmental  Systems,  National  Science 
Foundation;  4201  Wilson  Boulevard, 
Arlington  VA  22230.  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  t.he 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  15,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-20290  Filed  8-17-94;  8:45  am] 

BILLING  COOE  7S5S-01-M 


Committee  of  Visitors  of  the  Advisory 
Committee  for  Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  For 
Geosciences. 

Date  and  Time:  September  8  and  9.  1994; 
8  a.m.-5  p.m. 

Place:  Room  380,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ian  D.  MacGregor. 
Section  Head,  Special  Projects  Section. 
Division  of  Earth  Sciences.  Room  785, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1553. 

Purp)ose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  conmients.  and  other 
privileged  materials. 

Agenda;  To  provide  oversight  review  of  the 
Education  and  Human  Resources  Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 


Dated:  August  15, 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  94-20288  Filed  8-17-94:  8:45  am) 

BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Materials  Research  (1203). 

Date  and  Time:  September  7,  1994/7  a.m- 
9  p.m.;  September  8, 1994/8  a.m.-8  p.m  : 
September  9. 1994/8  a.m.-5  p.m. 

Place:  Northwestern  University,  Center  of 
Science  and  Technology  of  Advanced 
Cement-Based  .Materials,  McCormick  School 
of  Engineering  and  Applied  Sciences, 
Department  of  Civil  Engineering,  2145 
Sheridan  Road.  Evanston,  IL  60208. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  lohn  C  Hurt,  Prog.-am 
Director,  Engineering  Education  and  Centers 
Division.  Room  585  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone  (703)  306- 
1383. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  regarding  the  Science  and 
Technology  Center  at  Norttiwestem 
University. 

Agenda:  To  review  and  evaluate  the 
Science  and  Technology  Center  at 
Northwestern  I'niversity. 

Reason  for  Closing:  The  proposal  being 
reviewed  includes  information  of  a 
proprietai-y  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  15,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
jFR  Doc.  94-20289  Filed  8-17-94;  8:45  a.T,) 
BILLING  COOE  75SS-01-M 


Notice  of  Wori(shop 

The  National  Science  Foundation 
(NSpy  will  hold  a  one  day  workshop  on 
September  12. 1994.  The  workshop  will 
take  place  at  the  Holiday  Inn  Arlington 
at  Ballston.  located  at  4610  North 
Fairfax  Drive,  Arlington,  Virginia. 
Sessions  will  be  held  from  8:30  a.m.  to 
4:00  p.m. 

The  goal  of  the  Workshop  is  to 
provide  a  forum  for  gathering  views  to 
help  the  National  Science  Foundation 
and  the  mathematical/scientific 
community  shape  a  common  vision  of 
the  desired  shape  of  all  undergraduate 
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mathematical  sciences  courses  as  wdl 
as  the  learning  of  mathematics  and  use 
of  mathematics  in  course  work  in  other 
disciplines. 

The  Workshop  will  not  operate  as  an 
advisory  committee.  It  will  be  open  to 
the  public.  Participants  will  include 
approximately  35  leaders  in  science, 
engineering  and  mathematics  education. 

For  additional  information,  contact 
Dr.  lames  Li^tboumo.  Division  of 
Undergraduate  Education.  4201  Wilson 
Boulewd.  Arlington.  VA,  703-306- 
1670. 

Dated:  August  11, 1994. 
Dr.  Robert  F.  Watson. 

Division  Director,  Undergraduate  Education. 
(FR  Doc.  94-20287  Filed  8-17-94:  8:45  ami 
BIU  MG  COOE  75S5-ei-«l 


Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems. 

Date  and  Time:  September  7.  1994;  9:00 
am— 1:00  pnm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  room  310.  Arlington,  VA 
22230. 
-  Type  of  Meeting:  Closed. 

Contact  Person:  Edward  Bryan.  Program 
Director,  Environmental  Engineering, 
Division  of  Bioengineering  and 
Enviromnental  S>'Stems.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
.Vrllngton.  VA  222.30.  Telephone:  (703)  300- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  .NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  prot  ess  for 
awards. 

Reason  for  Closing:  The  proposals  Ijfing 
.eviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
loncerning  individuals  associated  vs-ith  the 
proposals.  These  matters  are  exempt  under  5 
ir.S.C.  552h(c).  (4)  and  (6)  of  the  Government 
m  the  Sunshine  Act. 

Dated:  August  15, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
ii-R  Doc.  94-20292  Filed  8-17-94;  8:45  am] 
BtiXIMG  COK  Ttat-(M-«I 


Special  Emphasis  Panel  ki 
Bioenglneeiing  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems. 

Date  aad  Time:  September  9.  1994;  9:00 
am-4:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  room  565,  Arlington,  VA 
22230. 

Type  of  .Meeting:  Closed. 

Contact  Person;  Norman  Caplan,  Program 
Director,  Ocean  Systems.  Division  of 
Bioengineering  and  Ejivironmental  Systems, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  telephone: 
(703)306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  a  proprietary 
of  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individutis  associated  with  the  proposals 
These  matters  are  exempt  under  5  IJ.S.C. 
552b(c),  (4)  and  (6)  of  the  Govprnment  in  the 
Sunshine  Act. 

Datpd:  August  15,  1994. 
M.  Rebeoca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-20293  Filed  8-17-94;  8:45  am] 

BILLING  CODE  7SS5-01-M 


Special  Emphasis  Panel  in  Biological 
SciencoB;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor)-  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting  of  the  Special  Emphasis  Panel 
in  Biological  Sciences  (1754).  This  is  a 
joint  meeting  between  Divisions  of 
Molecular  and  Cellular  Biosciences 
(MCB)  and  Integrative  Biology  and 
Neurosaence  (IBN). 

Name:  Special  Emphasis  Panel  in 
Biological  Science. 

Date  and  Time:  September  9.  1994:  8:30 
a.m.  to  5«0  p.m. 

Plate:  The  National  Science  foundation, 
4201  VViteon  Boulevard,  room  680,  Arlington. 
Virginia  12230. 

Type  of  Meeting:  Closed. 

Cfmtad  Persons:  Dr.  Robert  L  UKier, 
(MCB)  aad  Dr.  Karen  A.  Sigvanlt.  (IPX) 
Program  Directors.  NSF. 

Purpose  of  Meetings:  To  provide  advice 
and  rffiommendations  concerning  support  for 


research  proposals  submitted  to  die  NSF  for 
financial  support 

Agenda:  To  review  and  evaluate  Sniell 
Business  Innovation  Research  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as- 
salaries;  and  personal  inibnnatian 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  undiH^  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  15, 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

|FR  Doc.  94-20294  Filed  a-17-94;  8:45  am) 

BILLING  COOE  rSS»-01-M 


Special  Emphasis  Panel  in  Civil  & 
Mechanical  Systems;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF;  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Civil  & 
Mechanical  Systems. 

Date  and  Time;  September  9. 1994,  8:00 
a.m.  to  5:00  p.m. 

Place:  NSF,  Room  530,  4201  Wilson 
B«ulevard,  Arlington,  VA  22230. 

Contact:  Dr.  John  B.  Scalzi.  Program 
Director.  703-306-1361. 

Type  of  Meeting.  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
rL'c:ommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  research. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
tei  hnical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552  b.  (c)  (4)  and  (6)  Of  the 
Government  in  the  Sunshine  Act. 

Dated:  August  15.  1994. 
M .  Rebecca  Winkler, 
Committee  Manager  Officer. 
[FR  Doc.  94-20295  Filed  8-17-94:  8:45  am) 
BILUNG  CODE  75S6-01-W 


Special  Emphasis  Panel  in  Chemistry 
Division,  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces.the  following 
meeting: 

Name:  Special  Emphasis  Panel  m 
Chemistry. 

Date  and  Time:  September  8-9, 1994,  8:00 
a.m.  to  5:00  p.m. 
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Place:  Room  320  and 370  National  Scienoe 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr«.  Seymour  J.  Lapporte 
and  Francis  J.  Wodarczyk,  Office  of  Special 
Projects,  Chemistry  Division,  4201  Wilson 
Boulevard— Room  1050,  Arlington,  VA 
22230,  telephone:  (703)  306-1847. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  applications 
submitted  to  NSF  Iot  financial  support. 

Agenda:  To  review  and  evaluate 
applications  for  Small  Business  Innovation 
Research  (SBIR>— Topic  2. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietaiy  or  confidential  nature,  including 
technical  information;  and  personal 
information  concerning  individuals 
associated  with  the  applications.  These 
matters  are  exempt  under  5  U.S.C  552b.(c) 
(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  15,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc  94-20297  Fifed  8-17-94:  8:45  am) 

BtLUNO  COOC  75M-01-M 
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Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name;  Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems. 

Date  &  Time;  September  8-9, 1994. 

Place:  Room  530.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
"  Arlington,  Virginia. 

Contact  Person;  Dr.  George  Lea.  Program 
Director.  Computational  Engineering. 
Division  of  Electrical  and  Communications 
Systems,  room  675,  NSF,  4201  Wilson  Blvd.. 
Arlington.  VA  22230,  telephone:  703/306- 
1339. 

Purpose  of  Meeting;  To  review  proposals 
submitted  to  the  NSF  in  response  to  the 
National  Challenge  Group»— Fiscal  Year 
1994,  requests  for  proposals. 

Agenda;  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.552b(c)(4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated;  August  15,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  94-20296  Filed  8-17-94;  8:45  am) 
BILLING  CODE  7SS641-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  55-321  and  SO-Seq 

Georgia  Power  Co^  et  al.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  OpMBting 
Licenses  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-57 
and  DPR-5,  issued  to  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation.  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia  (the  licensee),  for  operation  of 
the  Edwin  I.  Hatch  Nuclear  Plant,  Units 
1  and  2  located  in  Appling  County, 
Georgia. 

The  proposed  amendments  would 
replace  the  current  Technical 
Specifications  (TS)  with  a  set  of  TS 
based  on  the  new  Boiling  Water  Reactor 
(BVVR)  Owners  Group  Standard 
Technical  Specifications.  NUREG-1433, 
"Standard  Technical  Specifications 
General  Electric  Plants,  B\VR/4."  The 
adoption  of  the  Chvners  Group  approved 
TSis  part  of  an  industry-wide  initiative 
to  standardize  and  improve  the  TS. 
Hatch  Unit  is  the  lead  plant  for  adoption 
of  the  BWR  Owners  Group  standardized 
TS. 

The  changes  in  the  TS  can  be  grouped 
into  4  categories:  non-technical  changes, 
more  stringent  requirements,  relocation 
of  requirements  to  other  controlled 
documents,  and  relaxation  of  existing 
requirements. 

Non-technical  changes  are  intended  to 
make  the  TS  easier  to  use  for  plant 
operations  personnel. 

More  stringent  requirements  are  either 
more  conservative  than  the 
corresponding  requirements  in  the 
current  TS,  or  are  additional  restrictions 
which  are  not  in  the  current  TS.  The 
more  stringent  requirements  provide  an 
additional  safety  margin. 

Relocation  of  requirements  involves 
items  that  are  currently  in  the  TS  but  do 
not  meet  the  criteria  set  forth  in  the 
Commission's  PoHcy  Statement  on 
Technical  specification  Improvement. 
These  items  may  be  removed  from  the 
TS  and  placed  in  some  other  controlled 
document.  Once  these  items  have  been 
relocated,  the  licensee  generaily  would 
be  able  to  revise  them  under  the 
provisions  of  10  CFR  50.59  without  a 
license  amendment. 

The  relaxation  of  existing 
requirements  is  based  <hi  operating 
experience.  When  restrictions  are 
shown  to  provide  little  or  no  safiety 
benefit  and  place  a  burden  on  the 


licensee,  their  removal  from  the  TS  may 
be  justified.  In  most  cases,  relaxations 
have  previously  been  granted  to 
individual  plants  on  a  plant-specific 
basis. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  emended 
(the  Act)  and  the  Cuaunission's 
regulations. 

By  September  19, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facihty  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
washes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission  s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  hiterested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  "the  Commission  s 
Public  Document  Room,  the  Gehnan 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  lociil 
pubhc  document  room  located  at  the 
Appling  County  Public  Librarv.  301  City 
Hall  Drive,  Baxiey,  Georgia  31513.  If  a 
request  for  a  hearing  or  petitioafor 
leave  to  intervene  is  filed  by  the  above 
date,  the  Conunission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  th^ 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CAR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petiUon 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  at  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  nuay  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervena 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
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petition  without  requesting  leave  of  the 
Board  up  to  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  ^)ecificity  requirements 
described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  Hie  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docmnents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  export  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
prevent  evidence  ard  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Indentification  Number 
N1023  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 


petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Bmest  L.  Blake,  Jr.,  Esquire, 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  NW..  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  euid/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  Consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  fiBther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  25,  1994,  as 
supplemented  on  July  8  and  August  8, 
1994,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Appling  County 
Pubhc  Library,  301  City  Hall  Drive, 
Baxley.  Georgia  31513. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  Augu*  I9y4 

For  th«  Nuclear  Regulatory  Commission. 
Leonard  A.  Wiens, 

Acting  Director,  Project  Directorate  11-3. 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Beactor  Regulation. 
IFR  Doc.,94-20262  Filed  8-17-94:  8:45  am) 
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Pocket  Nos.  50-280, 50-281,  50-338,  50- 
339]       j 

Virginia  Electric  and  Power  Company 
(Surry  Power  Station  Units  1  and  2) 
(North  Anna  Power  Station  Units  1  and 
2);  Exemption 

I 

Virginia  Electric  and  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-32  and 
DPR-37,  which  authorize  operation  of 


the  Surry  Power  Station  Units  1  and  2, 
and  NPF-4  and  NPF-7,  which  authorize 
operation  of  the  North  Anna  Power 
Station  Units  1  and  2.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facilities  consist  of  two 
pressurized  water  reactors  at  each  of  the 
licensee's  two  sites,  Surry  Power  Station 
Units  1  and  2,  located  in  Surry  Coimty, 
Virginia,  and  North  Anna  Power  Station 
Units  1  and  2,  located  in  Louisa  County, 
Virginia. 

II 

Title  10  CFR  73.55,  "Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage,"  paragraph  (a),  in 
part,  states  that  "The  licensee  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

10  CFR  73.55(d),  "Access 
Requirements,"  paragraph  (1),  specifies 
that  "The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  10  CFR 
73.55(d)(5)  requires  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from,  the  protected 
area  •    *   *" 

The  licensee  proposed  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  imescorted  access 
to  keep  their  badge  with  them  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  allow 
contractors  who  have  unescorted  access 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  May  27, 1994,  the  licensee 
requested  an  exemption  from  certain 
requirements  of  10  CFR  73.55(d)(5)  for 
this  purpose. 
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III 

Pursuant  lolO  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  orupon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
Pursuant  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  ahemative  measures  have  "the  same 
high  assurance  objective"  and  meet  "the 
general  performance  requirements"  of 
the  regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Currently,  employee  and  contractor 
identification  badges,  coupled  with 
their  associated  access  control  cards,  are 
issued  and  retrieved  on  the  occasion  of 
each  entry  to  and  exit  from  the 
protected  areas  of  the  Surry  and  North 
Anna  sites.  Station  security  personnel 
are  required  to  maintain  control  of  the 
badges  while  the  individuals  ai«  offsite. 
This  practice  has  been  in  effect  at  the 
Surry  and  North  Anna  Power  Stations 
since  each  operating  license  was  issued. 
Security  personnel  retain  each 
identification  badge,  as  well  as  the 
associated  access  control  card,  when  not 
in  use  by  the  authorized  individual, 
within  appropriately  designed  storage 
receptacles  inside  a  bullet-resistant 
enclosure.  An  individual  who  meets  the 
access  authorization  requirements  is 
issued  an  individual  picture 
identification  card  and  an  individual 
access  control  card  which  allows  entry 
into  preauthorired  areas  of  the  station. 
While  entering  the  plant  in  the  present 
configuration,  an  authorized  individual 
is  "screened"  by  the  required  detection 
equipment  and  by  the  issuing  security 
officer.  Having  received  the  l&dge,  the 
individual  proceeds  to  the  access  portal, 
inserts  the  access  c<»trol  card  into  the 
card  reader,  enters  a  personal 
identification  number  (PIN),  and  passes 
through  the  turnstile  which  unlocks  if 
the  preset  criteria  are  met  Once  inside 
the  station,  the  individual's  PIN  is  not 
required  in  order  to  further  utilize  the 
access  authorization  card. 

This  present  procedure  is  labor 
intensive  since  security  persoiuiel  are 
requiiwi  to  wrify  badge  issuance, 
ensure  badge  retrieval,  and  maintain  the 
badges  in  orderly  storage  until  the  next 
entry  into  the  protected  area.  The 
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regulations  permit  employees  to  remove 
their  badges  from  the  site,  but  an 
exemption  from  10  CFR  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
their  badges  offsite  instead  of  returning 
them  when  exiting  the  site. 

Under  the  proposed  system,  all 
individuals  authorized  to  gain 
unescorted  access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  recorded  with  their  badge 
number.  Since  the  hand  geometry  is 
unique  to  each  individual  and  its 
application  in  the  entry  screening 
function  would  preclude  unauthorized 
use  of  a  badge,  the  requested  exemption 
would  allow  employees  and  contractors 
to  keep  their  badges  at  the  time  of 
exiting  the  protected  area.  The  process 
of  verifjing  badge  issuance,  ensuring 
badge  retrieval,  and  maintaining  badges 
could  be  eliminated  while  the  balance 
of  the  access  procedure  would  remain 
intact.  Firearm,  explosive,  and  metal 
detection  equipment  and  provisions  for 
conducting  searches  will  remain  as 
well.  The  security  officer  responsible  for 
the  last  access  control  function 
(controlling  admission  to  the  protected 
area)  will  also  remain  isolated  within  a 
bullet-resistant  structure  in  order  to 
assure  his  or  her  ability  to  respond  or 
to  summon  assistance. 

Use  of  a  hand  geometry  biometrics 
system  exceeds  the  present  verification 
methodology's  capability  to  discern  an 
individual's  identity.  Unlike  the 
photc^raph  identification  badge,  hand 
geometry  is  nontransferable.  During  the 
initial  access  authorization  or 
registration  process,  hand 
measurements  are  recorded  and  the 
tamplate  is  stored  for  subsequent  use  in 
the  identity  verification  process 
required  for  entry  into  the  protected 
area.  Authorized  individuals  insert  their 
access  authorization  card  into  the  card 
reader  and  the  biometrics  system 
records  an  image  of  the  hand  geometry, 
The  imique  features  of  the  newly 
recorded  image  are  then  compared  to 
the  template  previously  stored  in  the 
database.  Access  is  ultimately  granted 
based  on  the  degree  to  which  the 
characteristics  of  the  image  match  those 
of  the  "signature"  template. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  of 
taking  the  badge  offisite,  would  not 
enable  an  unauthorized  entry  into 
protected  areas. 

The  access  process  will  continue  to  be 
under  the  observation  of  security 
personnel.  They  syston  of  identification 
badges  coupled  with  their  associated 


access  control  cards  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
writhout  escorts.  Badges  will  continue  to 
be  displayed  by  all  the  individuals 
while  inside  the  protected  area. 
Addition  of  a  hand  geometry  biometrics 
system  will  provide  a  significant 
conlribuUon  to  effective  implementation 
of  the  security  plan  at  each  site. 

IV 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55,  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  "the 
same  high  assurance  objective,"  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  an  exemption  is  authorized  by  law. 
will  not  endanger  life  or  property  or 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Cc«imission  hereby 
grants  Virginia  Electric  and  Power 
Company  an  exemption  from  those 
requirements  of  10  CFR  73.55(d)(5) 
relating  to  the  returning  of  picture 
badges  upon  exit  from  the  protected 
area  such  that  individuals  not  employed 
by  the  licensee,  i.e.,  contractttts,  who  are 
authorized  unescorted  access  into  the 
protected  area,  can  take  their  badges 
offsite. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (59  FR  40927). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  llth  dsv 
of  August  1994. 

For  the  Nuclear  Reguiatory  Commission. 
Steven  A.  Vai^^ 

Director.  Division  of  Reactor  Projects— l/U. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-20261  Filed  6-17-04:  •:45  am) 
OLiMG  ooix -mt-w-tt 
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SECURITIES  AND  EXCHANGE 
COMMSSION 

[RatoM*  Na  94-34526;  Intomational  Series 
nelease  Na  809;  FHe  No.  SR-Ainex-e4-l9] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  niing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  Proposed  Rule  Change,  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Options  and  Full-Value  and  Reduced- 
Value  Long-Term  Options  on  the 
Nikkei  Stock  Index  300 

August  11. 1994. 
I.  Introduction 

On  May  31, 1994,  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"], 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.2  a 
proposed  rule  change  to  provide  for  the 
listing  and  trading  of  options  and  long- 
term  options  ("LEAPS")  ^  based  on  the 
Nikkei  Stock  Index  300  ("Nikkei  300 
Index"  or  "Index"),  as  well  as  LEAPS 
based  on  a  reduced-value  Index.  On 
Jime  10. 1994.  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.*  On  July  14. 1994,  the  Exchange 
filed  Amendment  No.  2  to  the  proposed 
rule  change.^ 


'  15  U.S.C  788(bKl)  (1982). 

2 17  CFR  240.196-4  (1993). 

'  "LEAPS"  is  an  acronym  for  Long-Term  Equity 
Anticipation  Securities.  LEAPS  are  long-term  index 
option  series  that  expire  from  12  to  36  months  from 
their  date  of  issuance.  See  Amex  Rule  903C. 

'  In  Amendment  No.  1,  the  Amex  amended  its 
proposal  to  provide  that  (1)  the  exercise  settlement 
valueior  all  of  the  Nikkei  Stock  Index  300  expiring 
option  contracts  will  be  calculated  by  Nihon  Keizai 
Shimbun  based  upon  the^opening  price  of  each  of 
the  component  securities  in  Japan  on  the  last 
business  day  prior  to  expiration;  (2)  the  position 
and  exercise  limits  for  Nikkei  Stock  Index  300 
option  contracts  in  the  series  with  the  nearest 
expiration  month  will  be  30.000  contracts;  (3)  the 
trading  unit  for  Nikkei  Stock  Index  300  options  is 
the  Index  value  multiplied  by  SlOO:  (4)  for 
valuation  purposes,  one  Nikkei  Stock  Index  300 
unit  (1.0)  is  assigned  a  fixed  value  of  one  U.S. 
dollar;  and  (5)  the  Tokyo  Stock  Exchange  has 
Tecently  requested  that  a  new  comprehensive 
sunreillance  sharing  agreement  be  entered  into  for 
options  on  the  Nikkei  Stock  Index  300,  which 
agreement  will  cover  the  sharing  of  surveillance 
information  regarding  the  index's  component 
securities.  See  Latter  6x>m  Claire  P.  McCrath, 
Managing  Director  and  Special  Counsel.  Derivative 
Securities.  Amex.  to  Michael  Walinskas,  Branch 
Chief.  Derivatives  Regulation.  Division  of  .Market 
Regulation.  Commission,  dated  June  10,  1994. 

'  In  Amendment  No.  2,  the  Exchange  lowered  the 
proposed  position  limits  for  Index  options  and 
Index  LEAPS  to  25.000  contracts  on  the  same  side 
of  the  market  provided  that  no  more  than  1 5,000 
contracts  are  in  series  in  the  nearest  expiration 
month.  See  Letter  from  Claire  P.  McGrath. 
Managing  Director  and  Special  Counsel,  Derivative 


The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  17, 1994.6  No 
comments  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  Exchange's  proposal  and 
Amendment  Nos.  1  and  2  thereto. 

II.  Description  of  the  Proposal 

A.  General 

The  Amex  proposes  to  trade 
standardized  index  option  contracts 
based  on  the  Nikkei  300  Index,  an  index 
comprised  of  300  representative  stocks 
of  the  first  section  ^  of  the  Tokyo  Stock 
Exchange  ("TSE").  The  Amex  also 
proposes  to  list  LEAPS  on  the  full-value 
Index  and  LEAPS  on  a  reduced-value 
Index  that  will  be  computed  at  one- 
tenth  of  the  value  of  the  Index.  Nikkei 
300  Index  LEAPS  will  trade 
independently  of  and  in  addition  to 
regular  Nikkei  300  Index  options  traded 
on  the  Exchange;  however,  as  discussed 
below,  position  and  exercise  limits  of 
Index  1£APS  and  regular  Index  options 
will  be  aggregated. B 

B.  Composition  and  Maintenance  of  the 
Index 

The  Nikkei  300  Index  was  designed 
by  Nihon  Keizai  Shimbim,  Inc.  ("NKS"). 
The  Amex  represents  that  Index 
component  stocks  were  selected  by  NKS 
for  theit  high  market  capitalizations, 
and  their  high  degree  of  liquidity,  and 
are  representative  of  the  relative 
distribution  of  industries  within  the 
broader  Japanese  equity  market.  As  of 
the  data  of  this  order,  the  Amex  had  not 
yet  formally  executed  a  licensing 
agreement  with  NKS  to  list  options  on 
the  Nikiei  300  Index. 

As  of  July  8, 1994,  the  total 
capitalization  of  the  Index  was 
approximately  US$2.47  trillion.^  Market 
capitalizations  of  the  individual  stocks 
in  the  Index  ranged  from  a  high  of 
US$83.8  billion  to  a  low  of  US$1.03 
billion,  with  a  median  of  US$3.56 
billion  and  a  mean  of  US$8.25  billion. 
In  addition,  the  average  daily  trading 
volume  of  the  stocks  in  the  Index,  for 
the  six-month  period  ending  June  30, 
1994,  ranged  from  a  high  of  4,740,000 
shares  to  a  low  of  6,000  shares,  with  a 
mean  and  median  of  approximately 
676,000  and  417,000  shares. 


Securities,  Amex.  to  Michael  Walinskas.  Branch 
Chief,  Derivatives  Oversight,  Division  of  Market 
Regulatioa,  Commission,  dated  July  14,  1994. 

'See  Securities  Exchange  Act  Release  No.  34198 
(June  10. 1994),  59  FR  31282  (June  17. 1994). 

'  First  saction  stocks  are  distinguished  from 
second  section  stocks  by  more  stringent  listing 
standards, 

•  See  j'n^  Section  Il.G. 

'Based  on  the  July  8,  1994  exchange  rate  of  ¥98.2 
per  USSl.CO. 


respectively.  The  highest  weighted 
component  stock  in  the  Index  accounts 
for  3.39  percent  of  the  Index.  The  five 
largest  Index  components  account  for 
approximately  14.9  percent  of  the 
Index's  value.  The  lowest  weighted 
component  stock  comprises  0.042 
percent  of  the  Index,  and  the  five 
smallest  Index  components  accoimt  for 
approximately  0.25  percent  of  the 
Index's  value. 

The  Index  is  maintained  by  NKS.  To 
maintain  the  continuity  of  the  Index, 
NKS  will  adjust  the  Index  divisor  to 
reflect  certain  event  relating  to  the 
component  stocks.  These  events 
include,  but  are  not  limited  to,  changes 
in  the  number  of  shares  outstanding, 
spin-offs,  certain  rights  issuances,  and 
mergers  and  acquisitions.  The  Amex 
represents  that  NKS  reviews  the 
composition  of  the  Index  periodically. 

C.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled,  European-style 
options.'"  Trading  hours  for  the  options 
will  be  from  9:30  a.m.  to  4:15  p.m.  (New 
York  time).  The  multiplier  for  the  Index 
will  be  100.  Strike  prices  on  Index 
options  and  full-value  Index  LEAPS  will 
be  set  to  bracket  the  Index  level  at  $5.00 
intervals.  In  addition,  the  Exchange  may 
list  near-the-money  (j.e.,  within  ten 
points  above  or  b^low  the  current  Index 
value)  option  series  on  the  Index  at  2y2 
point  strike  price  intervals  when  the 
value  of  the  Index  is  below  200  points. 
The  Exchange  intends  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months,  plus  up  to  three 
additional  calendar  months  in  the 
March,  June,  September,  December 
cycle.  As  described  in  more  detail 
below,  the  Exchange  also  intends  to  list 
Index  LEAPS,  and  LEAPS  on  a  reduced- 
value  Index,  that  will  expire  from  12  to 
36  months  from  the.  date  of  their 
issuance. 

D.  Calculation  of  the  Index 

The  Nikkei  300  Index  is 
capitalization-weighted  and  reflects 
changes  in  the  prices  of  the  Index 
component  securities  relative  to  the 
base  date  of  the  Index  (October  1, 1982). 
The  value  of  the  Index  is  calculated  by 
multiplying  the  price  of  each 
component  security  by  the  niunber  of 
shares  outstanding  of  each  such 
security,  adding  the  products,  and 
dividing  by  the  current  Index  divisor. 
The  Index  divisor  is  adjusted  to  reflect 
certain  events  relating  to  the  component 


"•  A  European-style  option  can  be  exercised  only 
during  a  specified  period  before  the  option  expires. 
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stocks."  The  Index  had  a  closing  value 
of299.47on  July  13,  1994. 

Because  trading  does  not  occur  on  the 
TSE  during  the  Amex's  trading  hours, 
the  daily  dissemination  of  the  Index 
value  is  calculated  by  the  Amex  once 
each  day  based  on  the  most  recent 
official  closing  price  of  each  Index 
component  seciirity  as  reported  by  the 
TSE.  This  closing  value  is  disseminated 
throughout  the  trading  dav  on  the 
Amex. 

E.  Settlement  of  Index  Options 

Options  on  the  index  (including  full- 
value  and  reduced-value  Index  LEAPS) 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration  month 
("Expiration  Friday").  The  last  trading 
day  in  an  option  series  normally  will  be 
the  second  to  last  business  day 
preceding  the  Saturday  follow'ing  the 
third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in 
expiring  options  vkrill  cease  at  the  close 
of  trading  on  the  last  trading  day.  The 
exercise  settlement  value  for  all  of  the 
index's  expiring  options  will  be 
calculated  by  NKS  based  upon  the 
opening  price  of  each  of  the  component 
securities  in  Japan  on  the  last  business 
day  prior  to  expiration.  If  a  stock  fails 
to  open  for  trading,  the  last  available 
price  of  the  stock  will  be  used  to 
calculate  the  Index's  settlement  value. 
When  an  option  expiration  is  moved  in 
accordance  with  an  Exchange  holiday, 
the  last  trading  day  for  the  expiring 
Index  options  will  be  Wednesday,  and 
the  exercise  settlement  value  of  the 
Index  options  wrill  be  determined  at  the 
opening  of  the  regular  Thursday  trading 
session  on  the  TSE,  even  if  the  TSE  is 
open  on  Friday.  If  the  TSE  is  closed  on 
the  Friday  before  expiration  but  the 
Amex  is  not  closed,  the  last  trading  day 
for  expiring  Index  options  will  be  on 
Wednesday  and  the  exercise  settlement 
value  of  expiring  Index  options  will  be 
determined  at  the  opening  of  the  regular 
Thursday  trading  session  on  the  TSE. 

F.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Reduced-Value  Index 

The  Exchange  may  list  series  of 
LEAPS  on  the  Nikkei  300  Index  that 
expire  from  12  to  36  months  from  the 
date  of  their  issuance  on  either  the  full- 
value  Index  or  a  reduced-value  Index 
computed  at  one-tenth  of  the  full-value 
Index,  subject  to  existing  Exchange 
requirements  applicable  to  full-value 
and  reduced-value  LEAPS.  12  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full-value  or 


reduced-value  long-term  option  will  not 
be  less  than  six  months.  The  current  and 
closing  values  for  reduced-value  Index 
LEAPS  will  be  computed  by  dividing 
the  value  of  the  full-value  Index  by  ten 
and  rounding  the  resulting  figure  to  the 
nearest  one-hundredth.  For  example,  a 
Nikkei  300  Index  value  of  299.47  would 
be  29.95  for  the  reduced-value  Index 
LEAPS,  and  299.44  would  become 
29.94.  The  reduced-value  Index  LEAPS 
will  have  a  European-style  exercise  and 
will  be  subject  to  the  same  rules  that 
govern  trading  of  all  of  the  Exchange's 
index  options,  including  sales  practices 
rules,  margin  requirements,  and  floor 
trading  procedures.  Strike  price 
Intervals  for  the  reduced-value  Index 
LEAPS  wrill  be  no  less  than  S2.50. 
instead  of  $5.00. 

G.  Position  and  Exercise  Limits.  Margin 
Requirements,  and  Trading  Halts 

Position  limits  for  options  (including 
Index  LEAPS)  on  the  Nikkei  300  Index 
will  be  set  at  no  more  than  25,000 
contracts  on  the  same  side  of  the 
market.  pro\ided  that  no  more  than 
15,000  of  such  contracts  are  in  series  in 
the  nearest  expiration  month. '3  Exercise 
limits  will  be  set  at  the  same  level  as 
position  limits.'*  For  purposes  of 
calculating  applicable  position  and 
exercise  limits,  positions  in  reduced- 
value  options  on  the  index  will  be 
aggregated  with  each  other  and  with 
positions  in  the  full-value  Index 
options.  Ten  reduced-value  contracts 
will  equal  one  full-value  contract  for 
purposes  of  aggregating  these 
positions.'* 

Exchange  rules  applicable  to  options 
on  the  Index  will  be  identical  to  the 
rules  applicable  to  other  broad-based 
index  options  for  purposes  of  trading 
rotations,  halts,  and  suspensions, '^  and 
margin  treatment."' 

Finally,  the  Exchange  proposes  to 
utilize  its  Auto-Ex  system  for  orders  in 
Index  options  of  up  to  50  contracts.'" 

H.  Surveillance 

The  Exchange  will  use  the  same 
surveillcuice  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  options  to  monitor  trading  in 
Index  options  and  Index  LEAPS.  The 


"See  supra  Section  H.B.  The  Indpx  divisor  was 
set  to  give  the  Index  a  value  of  100  on  its  base  dale. 
'  -  See  Amex  Rule  903C. 


'^See  Amex  Rule  90-JC. 

'  *  See  Amex  R  u  le  905C. 

'^  See  Amex  Rule  904C. 

'"See  Amex  Rule  918C. 

' "  See  Amex  Rule  462(d)(2)(D)(iii). 

"Auto-Ex  is  the  Exchange's  automated  execution 
system  which  provides  for  the  automatic  execution 
of  market  and  marketable  limit  orders  at  the  best 
bid  or  offer  at  the  time  the  order  is  entered.  The 
Exchange  believes  that  the  ability  to  us«  Auto-Ex  for 
orders  of  up  to  50  contracts  will  provide  customers 
with  deep,  liquid  markets,  as  wel!  as  expeditious 
executions. 


Exchange  represents  that  the  TSE  has 
requested  that  a  new  comprehensive 
surveillance  sharing  be  executed  with 
respect  to  options  on  the  Index.  The 
Exchange  expects  this  agreement  to 
cover  the  sharing  of  surveillance 
information  regarding  the  Index's 
component  securities.'^ 

III.  Commission  findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.2o  Specifically,  the  Commission 
finds  that  the  trading  of  options  based 
on  the  Nikkei  300  Index  will  serve  to 
protect  investors,  promote  the  public 
interest,  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risk  associated  with  the  Japanese 
equity  market  and  provide  a  surrogate 
instnmient  for  trading  in  the  Japanese 
securities  market.*'  TTie  trading  of 
options  based  on  the  Nikkei  300  Index 
should  provide  investors  with  a 
valuable  hedging  vehicle  that  should 
reflect  accurately  the  overall  movement 
of  the  Japanese  equity  market. 

In  addition,  the  Commission  believes, 
for  the  reasons  discussed  below,  that  the 
Amex  has  adequately  addressed  issues 
related  to  customer  protection,  index 
design,  surveillance,  and  market  impart 
on  Nikkei  300  Index  options. 

A.  Index  Design  end  Structure 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Ac. 
to  classify  the  Index  as  a  broad-based 
index.  Specifically,  the  Commission 
believes  the  Index'  is  broad-based 
because  it  reflects  a  substantial  segment 
of  the  Japanese  equity  market,  and. 
among  other  things,  contains  a  large 
number  of  stocks  that  trade  in  that 
market.  First,  the  Index  consists  of  300 
actively-traded  stocks  trad(  d  on  the  first 
section  of  the  TSE,  representing  36 
different  industry'  groups  in  Japan. 
Second,  the  market  capitalizations  of 


'■*See  Infra  Section  IIl.C. 

■'"ISU.SC. -af(b)(5)(1988). 

■"  Pursuant  to  Section  6(b)(51  of  the  An.  the 
Commission  must  predicate  approval  of  anv  nev, 
securities  product  upon  a  Trnding  that  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  finding  would  be  difCcutI  with 
respect  to  an  option  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  .T.ig.'-.t 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  conTidence  in  the  integrity  of  t:,. 
markets,  and  other  valid  regulatory  concerns' 
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the  stocks  comprising  the  Index  are  very 
large.  Specifically,  the  total 
capitalizaticn  of  the  Index,  as  of  July  8, 
1994,  was  USS2.47  trillion,  with  the 
market  capitalizations  of  the  individual 
stocks  in  the  Index  ranging  from  a  high 
of  US$83.8  billion  to  a  low  of  US$1. 03 
billion,  with  a  median  value  of  US$3.56 
billion  and  a  mean  of  US$8.23  billion. 
Third,  no  one  particular  stock  or  group 
of  stocks  dominates  the  Index. 
Specifically,  no  single  stock  comprises 
more  than  3.39  percent  of  the  Index's 
total  value,  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounts  for  14.9  percent  of 
the  Index's  value.  Accordingly,  the 
Commission  believes  it  is  appropriate  to 
classify  the  Index  as  broad-based. 

B.  Customer  Protection 

The  Commission  beUeves  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Nikkei 
300  Index  options  (including  full-value 
and  reduced-value  Index  LEAPS],  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized,  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure. 
among  other  things,  that  (1)  the  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  Amex.  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  Nikkei  300  Index  options 
and  full- value  and  reduced-value  Nikkei 
300  Index  LEAPS. 

C.  Surveillance 

As  a  general  matter,  the  Commission 
believes  that  comprehensive 
surveillance  sharing  agreements 
between  the  relevant  foreign  and 
domestic  exchanges  are  important 
where  an  index  product  comprised  of 
foreign  securities  is  to  be  traded  in  the 
United  States.  In  most  cases,  in  the 
absence  of  such  a  comprehensive 
siuveillance  sharing  agreement,  the 
Commission  believes  that  it  would  not 
be  possible  to  conclude  that  a  derivative 
product,  sxich  as  a  Nikkei  300  Index 
option,  was  not  readily  susceptible  to 
manipulation. 

Altnough  the  Amex  and  the  TSE  do 
.lot  yet  have  a  written  comprehensive 


surveillance  sharing  agreement  that 
covers  the  trading  of  Nikkei  300  Index 
options,22  a  number  of  factors  support 
approval  of  the  proposal  at  this  time. 
First,  while  the  size  of  an  imderlying 
market  is  not  determinative  of  whether 
a  particular  derivative  product  based  on 
that  matket  is  readily  susceptible  to 
manipulation,  the  size  of  the  market  for 
the  securities  underlying  the  Nikkei  300 
Index  makes  it  less  likely  that  the 
proposed  Index  options  are  readily 
susceptible  to  manipulation. ^^  In 
additioo,  the  Conunission  notes  that  the 
TSE  is  imder  the  regulatory  oversight  of 
the  Japanese  Ministry  of  Finance 
("MOF").  The  MOF  has  responsibility 
for  both  the  Japanese  securities  and 
derivatives  markets.  Accordingly,  the 
Commission  believes  that  the  ongoing 
oversight  of  the  trading  activity  on  the 
TSE  by  the  MOF  will  help  to  ensure  that 
the  trading  of  Nikkei  300  Index  options 
will  be  carefully  monitored  with  a  view 
toward  preventing  uimecessary  market 
dismptions. 

Finally,  the  Commission  and  the  MOF 
have  concluded  a  Memorandum  of 
Understanding  ("MOU"')  that  provides  a 
framework  for  mutual  assistance  in 
investigatory  and  regulatory  matters.^* 
Moreover,  the  Commission  also  has  a 
longstanding  working  relationship  with 
the  MOF  on  these  matters.  Based  on  the 
longstanding  relationship  between  the 
Commission  and  the  MOF  and  the 
existence  of  the  MOU,  the  Commission 
is  confident  that  it  and  the  MOF  could 
acquire  information  from  one  another 
similar  to  that  which  would  be  Available 
in  the  event  that  a  comprehensive 
surveillance  sharing  agreement  were 
executed  between  the  Amex  and  the 
TSE  with  respect  to  transactions  in  TSE- 


^-The  Amex  and  the  TSE,  however,  currently 
have  a  surveillance  sharing  agraoment  in  place  that 
covers  otkar  derivative  products  traded  on  the 
.*jnBx.  That  agreement  has  been  previously 
amended  by  the  Amex  and  the  TSE  to  include  new 
products  »ucb  as  the  trading  of  Japan  Index  options. 
The  Exchange  represents  tliat  it  currently  is 
pursuing  n  comprfchensive  surveillance  sharing 
agreement  with  the  TSE  with  respect  to  Nikkei  ^00 
Index  options,  which  the  Exchange  expects  will 
Ci)var  ti!B  sharing  of  surveillance  information 
re^iarfling  the  Index's  component  securities. 

-Mil  evwlaating  the  manipulative  potential  of  a 
proiv.v.t  index  derivative  product,  as  it  rotates  to 
the  sfc  urities  that  comprise  the  index  and  the  index 
product  itself,  the  Conimission  has  considered 
several  factors,  including  (1)  the  number  of 
spcur.tiPj  comprising  the  index  or  group;  (2)  the 
rapitt)li74t:on!i  of  those  securities;  (3)  the  depth  and 
liquidity  of  the  group  or  index;  (4)  the 
diversifioaiion  of  the  group  or  index:  (5)  the  manner 
in  which  iho  index  or  group  is  weighted;  and  (61 
the  ability  to  conduct  surveillance  on  the  product. 
Sp?  Sp<  utities  Exchange  Act  Release  No.  310.fi 
(Auftust  U.  1992),  57  FR  37012  (August  17,  19'J2). 

'-  See  Memorandum  of  United  States  S<<:unties 
a.nd  Exctiange  Commission  and  the  Secuiitie.s 
Bureau  at  the  (apanese  Ministry  of  Finaico  on  the 
Sh^r'i.nonrifurniation,  dated  May  23,  198b 


traded  stocks  related  to  Nikkei  300 
Index  option  transactions  on  the 
Amex.'-5 

Nevertheless,  the  Commission 
continues  to  believe  strongly  that  a 
comprehensive  surveillance  sharing 
agreement  between  the  TSE  and  the 
Amex  covering  Nikkei  300  Index 
options  would  be  an  important  measure 
to  deter  and  detect  potential 
manipulations  or  oUier  improper  or 
illegal  trading  involving  Nikkei  300 
Index  options.  Accordingly,  the 
Commission  believes  it  is  critical  that 
the  TSE  and  the  Amex  continue  to  work 
together  to  consummate  a  formal 
comprehensive  surveillance  sharing 
agreement  to  cover  Nikkei  300  Index 
options  and  the  component  securities  as 
soon  as  practicable.^'* 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  on  the  Amex  of 
Nikkei  300  Index  options,  including 
full-value  and  reduced-value  Index 
LEAPS,  will  not  adversely  impact  the 
securities  markets  in  the  United  States 
or  Iapan.27  First,  as  described  above,  the 
Index  is  broad-based  and  presently  is 
comprised  of  300  stocks  with  no  one 
stock  dominating  the  Index.  Second,  as 
noted  above,  the  stocks  contained  in  the 
Index.  Second,  as  noted  above,  the 
stocks  contained  in  the  Index  have  large 
capitalizations  and  are  actively-traded. 
Third,  the  proposed  position  and 
exercise  limits  of  25,000  contracts  on 
the  same  side  of  the  market,  provided 
that  no  more  than  15,000  of  such 
contracts  are  in  series  in  the  nearest 
expiration  month,  will  serve  to 
minimize  potential  manipulation  and 
market  impact  concerns.  Fourth, 
existing  Amex  stock  index  options  rules 
and  siuveillance  procedures  will  apply 
to  options  on  the  Index.  Finally,  the 
Commission  finds  that  the  ability  to  use 
Auto-Ex  for  orders  of  up  to  50  contracts 
will  provide  customers  with  liquid 
markets  and  efficient  executions. 


"  It  is  the  Commission's  expectation  that  this 
information  would  include  transaction,  clearing, 
and  customer  information  necessary  to  conduct  an 
investigation. 

■"'  See  supra  note  22. 

•*'  In  addition,  the  Amex  and  the  Options  Price 
Reporting  Authority  ("OPRA")  have  both 
represented  that  they  have  tlie  nocessary  systsms 
capacity  to  support  those  new  scries  of  options  that 
would  result  from  the  introduction  of  Index  options 
(including  full-value  and  reduced-value  Index 
LEAPS).  See  Latter  from  Edward  Cook.  Jr., 
Managing  Directot.  Information  Technology.  Amex, 
to  Michael  Walinskas.  Branch  Chief.  Options 
Regulation,  Division  of  Market  Regulation, 
Commission,  dated  July  12. 1994;  Letter  from 
Joseph  P.  Coirigan.  Executive  Director.  OPRA,  to 
Charles  Faurot.  Managing  Director.  Market  Data 
Services,  Amex.  dated  July  18,  1994. 
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E.  Accelerated  Approval  of  Amendment 
\o.  2 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  on  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  2 
reduces  the  proposed  position  limits 
with  respect  to  Nikkei  300  Index 
options  from  50,000  contracts  on  the 
same  side  of  the  market  to  25,000 
contracts  (provided  that  no  more  than 
15,000  contracts,  as  opposed  to  30,000 
contracts  as  originally  proposed,  are  in 
series  in  the  nearest  expiration  month). 
By  reducing  the  position  limits,  this 
amendment  will  serve  to  protect 
investors  and  the  public  interest,  and 
further  minimize  the  potential  for 
manipulation.  Further,  the  proposal 
containing  the  higher  position  limits 
was  published  for  the  full  21-day 
comment  period,  and  no  comments 
were  received.  Therefore,  the 
Commission  finds  that  no  new 
regulatory  issues  are  raised  by 
Amendment  No.  2.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  2  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  foregoing 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  foregoing  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 
the  principal  offtce  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-Amex-94-19,  and  should  be 
submitted  by  September  8, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^"  that  the 
proposed  rule  change  (SR-Amex-94- 
19),  as  amended,  is  approved. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 28 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-20235  Filed  8-17-94;  8.45  am] 
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Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  To  Reporting  of 
Transactions  Executed  Outside  Normal 
Market  Hours 

August  11,  1994. 

On  June  2,  1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission ') 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  a  proposed  rule  change  (SR- 
NASI>-94-35)  consisting  of 
amendments  to  Parts  X.  XI,  XII.  and  XIII 
of  Schedule  D  and  Section  2  of 
Schedule  G  to  the  NASD  By-Laws. 

The  Commission  published  the 
proposed  rule  change  in  the  Federal 
Register  on  June  23,  1994. ^  No 
comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  amp.nds  the 
NASD  By-Laws  by  establishing 
procedures  for  members  to  report 
electronically  trade  data  for  transactions 
executed  outside  normal  business  hours 
(9:30  a.m.  to  4:00  p.m.  E.T.).^  and 
outside  the  hours  of  the  Automated 
Confirmation  Transaction  Service 
("ACT")  (9:00  a.m.  to  5:15  p.m.)." 
Members  currently  use  a  manuallv- 
prepared  paper  form,  Form  T,  to  report 
these  transactions.*  Instead  of  Form  T, 
members  will  use  a  NASDAQ 
workstation  unit  or  compufer-to- 


•"lal'.S.C.  78sfb)(2)(1988). 


^'17  CFR  200.30-3(^1(12)  (1993) 

•  15  U.S.C.  78s(b)(l)  (1988). 

'Securities  Exchange  Act  RelHase  No.  34229,  59 
FR  32474  (June  23,  1994). 

'  Unless  designated  otherwise,  all  ijnips  referred 
to  herein  are  Eastern  Time. 

*  ACT  is  the  NASD's  post-trade  corr.parison 
system  that,  among  other  things,  ar commodates 
reporting  and  dissemination  of  last  sale  reports  in 
NASDAQ/National  Market.  NASDAQ  SmallCap, 
and  e.xchange  listed  securities. 

"■In  addition  to  reporting  trades  effected  outside 
normal  business  hours  and  ACT  hours.  Form  T  is 
used  to  report  transactions  that  were  executed 
duriiig  normal  business  hours,  but  not  reported  into 
ACT  through  inadvertcnr p  or  oihervsi'.p 


computer  interface  to  input  reports  for 
transactions  executed  outside  normal 
hours  in  NASDAQ  National  Market 
securities,  NASDAQ  SmallCap 
securities,  NASDAQ  convertible  debt 
securities  ("NASDAQ  convertibles"), 
Over-The-Counter  Equity  securities 
("OTC  Equities"),  and  exchange-li.sfed 
securities  eligible  for  inclusion  in  the 
Consolidated  Quotation  Service  CCQS 
issues"). 

The  proposed  rule  change  expands 
electronic  reporting  of  transactions 
executed  in  NASDAQ  National  Market 
issues.  NASDAQ  SmallCap  issues, 
NASDAQ  Convertibles,  and  domestic 
OTC  equities  (including  Canadian 
issues  and  American  Depository 
Receipts  ("ADR's")).^  The  rule  change 
requires  members  to  report  trades 
executed  between  8:00  a.m.  and  9:30 
a.m.  to  ACT  on  a  reaFtime  basis  and  to 
designate  such  trades  as  T  to  denote 
execution  outside  normal  market  hours 

For  trades  in  the  above-mentioned 
securities  executed  between  midnight 
and  8:00  a.m.,  the  proposal  requires 
members  to  report  the  trades  to  ACT  on 
the  date  of  the  trade  during  the 
expanded  .T  time  period  (8:00  a.m.  to 
9:30  a.m.  e.t.).  These  trades  shall  be 
designated  .T  trades  to  denote  execution 
outside  normal  hours  and  be 
accompanied  by  time  of  execution  since 
they  are  not  being  reported  in  real  ti.nie. 
For  trades  in  these  securities  executed 
between  5:15  p.m.  and  midnight,  the 
proposal  requires  members  to  report 
transactions  to  ACT  on  the  next 
business  day  ("T+1")  between  8:00  a.m 
and  1:30  p.m.  These  entries  shall  be 
designated  "as/of  trades  to  denote 
execution  on  a  prior  day  and  be 
accompanied  bv  a  time  of  execution. 

The  proposed  rule  change  also 
expands  the  time  period  for  member 
firms  to  electronically  report  trades 
executed  in  foreign  OTC  equity 
securities  (excluding  Canadian  issues 
and  ADR's).  The  proposal  requires 
members  to  report  these  transactions  to 
ACT  on  T+1  between  8:00  a.m.  and  1 :30 
p.m.  regardless  of  the  time  the  trade  was 
actually  executed  and  to  supply  the 
time  of  execution  with  such  trade 
reports."  Member  firms  currently  report 
such  trades  between  9:00  a.m.  and  9:30 
a.m. 

Finally,  the  proposal  requires  member 
firms  to  report  trades  executed  in  CQS 


'■Currently.  N.^SD  members  are  required  to  re p.j-i 
trades  executed  between  9:00  a.m.  and  9:30  a.m.  to 
.\CT  within  90  seconds  of  execution  ("real  time"). 

'  Member  firms  that  have  the  operational 
capability  to  report  transactioni  in  foreign  se;  uritic-s 
(excluding  ADR's  and  Canadian  issues)  within  90 
seconds,  between  the  hours  of  8:00  a.m.  and  5: 1 5 
p.m.  Eestem  Time,  may  do  so  at  their  option  a.".d 
will  not  be  required  to  rrp'n  the  same  transaciio.o 
on  T+1. 
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issues  outside  the  hours  of  9:30  a.m.  and 
5:15  p.m.  to  ACT  on  T+1  between  8:00 
a.m.  and  1:30  p.m.  The  proposal 
requires  member  firms  to  designate  such 
trades  "as  of  trades  and  to  supply  a 
time  of  execnition. 

Because  the  NASD's  related  systems 
work  is  ongoing  and  will  not  be 
completed  until  early  October,  the 
NASD  plans  to  implement  these 
reporting  requirements  during  the 
fourth  quarter  of  1994.  Thereafter,  the 
NASD  will  provide  written  notice  to 
member  firms  and  vendors  prior  to 
implementation. 

II.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act.  and  in 
particular,  with  Sections  15A(h)(2), 
15A(bK6)  and  llA{a)(l)(C)  of  the  Act. 
Section  15A(b)(2)  requires  that  a 
national  seouities  association  be 
appropriately  organized  and  have  the 
capacity  to  enforce  member  firms' 
compliance  with  all  applicable 
provisions  of  the  Act,  the  rules  adopted 
thereunder,  and  the  association's  ovrrt 
rules.  Section  15A(b)(6)  requires  that  the 
rules  of  a  national  securities  association 
be  deagned  to  prevent  fiaudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  llA(a)(l)(C]  sets 
forth  the  objective  of  ensuring  the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities. 

Substituting  electronic  reporting  of 
trades  for  manual  reporting  via  Form  T 
will  result  in  greater  and  more  timely 
dissemination  of  reliable  information 
respecting  transactions  in  securities 
executed  outside  normal  market  hours. 
For  example,  electronic  reporting  will 
enable  the  NASD  to  compile  and 
publish  comprehensive  volume  data  for 
individual  securities  including  block 
size  and  smaller  round  lot  trades 
executed  by  NASD  members.  This  will 
provide  broker-dealers  and  investors 
information  necessary  to  make  informed 
judgments  about  the  securities  offered 
forpurchase  or  sale. 

Tne  proposed  rule  change  will  also 
result  in  increased  real-time  trade 
reporting  as  members  executing  trades 
m  NASDAQ  National  Market.  NASDAQ 


SmallCap,  NASDAQ  convertibles,  and 
domestic  OTC  Equities  (including 
Canadian  issues  and  ADR's)  between 
8:00  a.m.  and  9:30  p.m.  will  be  required 
to.  report  these  trades  into  ACT  within 
90  seconds.  This  vsrill  enable  the  NASD 
to  disseminate  trade  reports  for  this 
categoryof  trades  (excluding  trade 
reports  in  non-domestic  OTC  Equities) 
over  the  NASDAQ  and  vendor  networks 
beginning  at  8:00  a.m.  e.t.  on  each 
business  day.  Currently,  there  is  no 
mechanism  available  to  systematically 
disseminate  transaction  data  received 
via  Form  T. 

Finally,  the  proposal  will  assist  the 
N.^SD  in  performing  its  duty  to  oversee 
trading  activity  of  broker-dealers.  The 
proposal  will  enable  the  NASD  to 
incorpomte  all  of  the  reported  data  into 
its  audit  trail  for  market  surveillance 
purposes,  thereby  improving  the 
NASD's  capacity  to  enforce  member 
firms'  compliance  with  the  Act. 

III.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and. 
in  particular,  Sections  15A(b)(2), 
15A(b)(6)  and  llA(a)(l)(C)  of  the  Act.      , 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(1)  of  the  ACT,  that  the 
proposed  rule  change  (SR-NASD-94- 
35)  be,  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12)  (1992). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc  64-20234  Filed  8-17-94;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Changes  by 
New  York  Stock  Exchange,  Inc., 
American  Stock  Exchange,  Inc.,  and 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  the 
Exchanges'  and  Association's  Rules 
Regarding  Shareholder  Voting  Rights 

August  11,  1994. 

Pursuant  to  .Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  2,  1994, 
August  10. 1994,  and  August  5, 1994, 
the  New  York  Stock  Exchfuige,  Inc. 
("NYSE"),  the  American  Stock 
Exchange  Inc.  ("Amex"),  and  the 
National  Association  of  Securities 


Dealers,  Inc.  ("NASD"),  respectively.^ 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  as  described  in 
Items  I,  Q  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organizations.  On  July  11, 
1994.  and  August  8. 1994,  the  NYSE 
filed  Amendment  Nos.  1  and  2, 
respectively,  to  the  proposed  rule 
change.2  The  Commission  is  pubfishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  changes,  as  amended, 
from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  Markets  are  proposing  to  amend 
their  respective  rules  governing  the 
voting  rights  of  shareholders  of  common 
stock  listed  on  the  Exchanges,  or  in  the 
case  of  the  NASD,  includied  in  the 
Nasdaq  System. 

A.  New  York  Stock  Exchange 

The  NYSE  is  proposing  amendments 
to  Para.  313  of  its  Listed  Company 
Manual  (the  "Manual")  to  include  a 
new  NYSE  Voting  Rights  Policy  (the 
"Policy")  for  companies  whose  common 
stock  is  listed  on  the  NYSE.  Para.  313(A) 
of  the  Manual  is  entirely  new,  and  will 
replace  the  current  Para.  313(A)  entitled 
"Rule  19c— 4",  although  Supplementary 
Material  .20  is  based  on  the  current 
Supplementary  Material  to  Para.  313 
and  Supplementary  Material  .40  is    ' 
based  on  current  Para.  313p)  of  the 
Manual.  Para.  313(B)  is  proposed  to  be 
amendment,  with  additions  italicized 
and  deletions  [bracketed]  in  that 
paragraph.  There  is  no  change  to  current 
Para.  313(C),  and  Para.  313(D)  and  the 
current  supplementary  material  are 
proposed  to  be  deleted,  as  those  sections 
are  now  addressed  in  the 
Supplementary  Material  to  Para.  313(A). 


'  The  NYSE.  ,\ir.ex.  and  NASD  are  collecSively 
referred  to  herein  as  th»  "Markets".  The  NYSE  and 
Amex  are  collectively  ceferred  to  herein  as  tba 
"Exchanges". 

2  See  Amendment  No.  I  to  SR-NYSE-94-20 
(available  in  full  in  the  Commission  public 
reference  rtxjm).  As  originally  filed,  the  NYSE 
Policy  restated  the  current  provision  of  Para. 
313(B).  which  governs  the  Issuance  of  non-voting 
stock.  Among  other  things,  that  provision  provides 
that,  to  be  eligible  for  NYSE  listing,  non-voting 
common  stock  must  have  been  issued  in  a 
transaction  "daemed  to  have  been  permitted  under 
Rule  19c-4."  This  requirement  implies  that  the 
NYSE  will  list  iwn-voting  stock  only  if  the  original 
issuance  of  the  stock  had  been  in  conformity  with 
the  Policy.  In  Amendment  No.  1  the  NYSE  deleted 
from  this  paragraph  the  aforementioned  condition. 

In  Amendment  No.  2  the  NYSE  made  some 
technical  clarifications  to  Exhibit  A  of  its  filing 
regarding  references  to  deletions  and  additions  to 
its  rules.  See  letter  from  Michael  Simon,  Milbank, 
Tweed,  Hadley  ft  McCloy.  to  Amy  Bilbi)a, 
Commission,  dated  August  5, 1994. 
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The  text  of  the  changes  to  the  Manual 
is  as  follows: 

313.00    Voting  Rights 

(A)  [Rule  19C-4]  Voting  Rights  Policy 

On  May  5. 1994,  the  Exchange's 
Board  of  Directors  voted  to  modify  the 
Exchange's  Voting  RJ^ts  Policy,  which 
had  been  based  on  form  er  SEC  Rule 
19C-4.  The  Policy  is  more  flexible  than 
Rule  19C-4.  Accordingly,  the  Exchange 
will  continue  to  permit  corporate 
actions  or  issuances  by  listed  companies 
that  would  have  been  permitted  under 
Rule  19C-4,  as  well  as  other  actions  or 
issuances  that  are  not  inconsistent  with 
the  new  Policy.  In  evaluating  such  other 
actions  or  issuances,  the  Exchange  will 
consider,  among  other  things,  the 
economics  of  such  actions  or  issuances 
and  the  voting  ri^ts  being  granted.  The 
Exchange's  interpretations  under  the 
Policy  will  be  flexible,  recognizing  that 
both  the  capital  markets  and  the 
circumstances  and  needs  of  listed 
companies  change  over  time.  The  text  of 
the  Exchange's  Voting  Rights  Policy  is 
as  follows: 

Voting  rights  of  existing  shareholders 
of  publicly  traded  common  stock  under 
Section  12  of  the  Exchange  Act  cannot 
be  disparately  reduced  or  restricted 
-through  any  corporate  action  or 
issuance.  Examples  of  such  corporate 
action  or  issuance  include,  but  are  not 
limited  to.  the  adoption  of  time  phased 
voting  plans,  the  adoption  of  capped 
voting  rights  plans,  the  issuance  of 
super  voting  stock,  or  the  issuance  of 
stock  with  voting  rights  less  than  the  per 
share  exchange  offer. 

SUPPLEMENTARY  MA  TERIAL: 

■  10    Companies  with  Dual  Class 
Structures — The  restriction  against  the 
issuance  of  super  voting  stock  is 
primarily  intended  to  apply  to  the 
issuance  of  a  new  class  of  stock,  and 
companies  with  existing  dual  class 
capital  structures  would  generally  be 
permitted  to  issue  additional  shares  of 
the  existing  super  voting  stock  without 
conflict  with  this  Policy. 

.20    Consultation  with  the 
Exchange— Violation  of  the  E.\changf's 
Voting  Rights  PoUcy  could  result  in  the 
loss  of  an  Issuers'  Exchange  market  or 
public  trading  market.  The  Policy  can 
apply  to  a  variety  of  corporate  actions 
and  securities  issuances,  not  just  super 
voting  or  so-called  "time  phase"  voting 
common  stocL  While  the  Policy  will 
continue  to  permit  actions  previouslv 
permitted  under  Rule  IQc-i.  it  is 
extremely  important  that  listed 
companies  communicate  their 
intentions  to  their  Exchange 
representatives  as  early  as  possible 


before  taking  any  action  or  committing 
to  take  any  action  that  may  be 
inconsistent  with  the  Policy.  The 
Exchange  urges  listed  companies  not  to 
assume,  without  first  discussing  the 
matter  v\ith  the  Exchange  staff  that  a 
particular  issuance  of  common  or 
preferred  stock  or  the  taking  of  some 
other  corporate  action  will  necessarily 
be  consistent  with  the  Policy.  It  is 
suggested  that  copies  of  preliminary 
pro.xy  or  other  material  concerning 
matters  subject  to  the  Policy  be 
furnished  to  the  Exchange  for  re\'iew 
prior  to  formal  filing. 

.30    Reiiew  of  Past  Voting  Rights 
Acti\nties — /n  reviewing  an  application 
for  initial  listing  on  the  Exchange,  the 
Exchange  will  reWew  the  issuer's  past 
corporate  actions  to  determine  whether 
another  self-reguJatory  organization 
("SRO")  has  found  any  of  the  issuer's 
actions  to  have  been  a  violation  or 
evasion  of  the  SRO's  voting  rights 
policy.  Based  on  such  review,  the 
Exchange  may  take  any  appropriate 
action,  including  the  denial  of  the 
listing  or  the  placing  of  restrictions  on 
such  listing.  The  Exchange  will  also 
review  whether  an  issuer  seeking  initial 
listing  on  the  Exchange  has  requested  a 
ruling  or  interpretation  from  another 
SRO  regarding  the  application  of  that 
SRO's  voting  rights  policy  with  respect 
to  a  proposed  transaction.  If  so,  the 
Exchange  will  consider  that  fact  in 
determining  its  response  to  any  ruling  or 
interpretation  that  the  issuer  mav 
request  on  the  same  or  similar 
transaction. 

■40    Non-U.S.  Companies— The 
Exchange  will  accept  any  action  or 
issuance  relating  to  the  voting  rights 
structure  of  a  non-U. S.  company  that  is 
in  compliance  with  the  Exchange's 
requiremeni:,  for  domestic  companies  or 
that  is  not  prohibited  by  the  company's 
home  country  law. 

(B)  Non- Voting  Common  Stock 

The  Exchange's  voting  rights  policy 
permits  [policies  have  been  further 
amended  to  permit]  the  listing  of  the 
voting  common  stock  of  a  company 
which  also  has  outstanding  a  non- voting 
common  stock  as  well  as  the  listing  of 
non-voting  common  stock.  However, 
certain  safeguards  must  be  provided  to 
holders  of  a  listed  non-voting  common 
stock. 

(1)  Any  class  of  non-voting  stock  thai 
is  listed  on  the  Exchange  must  meet  all 
original  listing  standards  [and  must 
have  been  issued  in  a  transaction  that 
was  deemed  to  have  been  permitted 
under  Rule  19c-4l.  The  rights  of  the 
holders  of  the  non-voting  common  stock 
should,  except  for  voting  rights,  be 
substantially  the  same  as  those  of  the 


holders  of  the  company's  voting 
common  stock. 
(2H3)  [No  change] 

(C)  Preferred  Stock.  Minimum  Voting 
Rights  Required 

(No  change) 
1(D)  Non-U.S.  Companies] 
[Deleted] 

[SUPPLEMENTARY  MATERL^L] 
[Deleted] 

B.  American  Stock  E.xchange 

The  Amex  is  proposing  to  adopt  a 
new  uniform  rule,  with  respect  to  the 
voting  rights  of  common  stock 
shareholders,  to  be  incorporated  into  its 
Company  Guide. 3  Specifically,  the 
Amex  proposes  to  amend  Section  122  of 
the  Company  Guide  and  that  portion  of 
the  Company  Guide  applicable  to  the 
Amex's  Emerging  Company  Marketplace 
as  follows;  AU  added  material  is 
italicized;  all  deleted  material  is 
[bracketed]. 

SecUon  122.  COMMON  VOTING 
RIGHTS — [The  Exchange  will  not 
approve  an  application  for  the  listing  of 
a  non-voting  common  stock  issue.  The 
Exchange  may  approve  the  listing  of  a 
common  stock  which  has  the  right  to 
elect  only  a  minority  of  the  board  of 
directors.] 

The  follotning  voting  rights  policy  is 
based  upon,  but  more  flexible  than. 
former  SEC  Rule  19c-4.  Accordingly,  the 
Exchange  will  permit  corporate  actions 
or  issuances  by  listed  companies  that 
wou/d  have  been  permitted  under  Rule 
19c-4,  as  well  as  other  actions  or 
issuances  that  arejiot  inconsistent  wiih 
the  new  Policy.  In  evaluating  such  other 
actions  or  issuances,  the  Exchange  wll 
consider,  among  other  things,  the 
econcHnics  of  such  actions  or  ;.s>Lionrps 
and  the  voting  rights  being  granted.  The 
Exchange's  interpretations  under  the 
Policy  will  be  flexible,  recognizing  that 
both  the  capital  markets  and  the 
circumstances  and  needs  of  listed 
companies  change  over  time.  The  text  of 
the  Exchange's  Voting  Rights  Policy  is 
as  follows: 

Voting  rights  of  existing  shareholders 
of  publicly  traded  common  stock 
registered  under  Section  12  of  the 
Exchange  Act  cannot  be  disparately 
reduced  or  restricted  through  any 
corporate  action  or  issuance.  Examples) 


'Consequently,  the  txcr.ange  withdraws 
effective  upon  approval  of  Uiis  rule  change  by  ihr 
Commission.  SR-Amex-91-13,  filed  on  )une  1 1 
1991.  That  fihng  proposed  a  new  voting  rights 
policy  ior  the  Exchange  based  upon  the 
recoran»Qdati(ics  of  a  Special  Comniittee  on 
Shareholder  Voting  Rig&i:>  which  has  been 
appointed  following  the  decision  of  the  United 
States  Court  of  Appeal?;  ir.  which  former  SEC  RlIh 
2^  — ♦  WHS  vacatfv.i 
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of  such  corporate  action  or  issuance 
include,  but  are  not  limited  to.  the 
adoption  of  time-phased  voting  plans, 
the  adoption  of  capped  voting  rights 
plans,  the  issuance  of  super  voting 
stock,  or  the  issuance  of  stock  witii 
voting  rights  less  than  the  per  share 
voting  rights  of  the  existing  common 
stock  through  an  exchange  offer. 

Commentary  .01.  Companies  with 
Dual  Class  Structures.  The  above 
restriction  against  the  issuance  of  super 
voting  stock  is  primarily  intended  to 
apply  to  the  issuance  of  a  new  class  of 
stock,  and  companies  with  existing  dual 
class  capital  structures  would  generally 
be  permitted  to  issue  additional  shares 
of  the  existing  super  voting  stock 
without  conflict  with  this  policy. 

.02.  Consultation  with  the  Exchange. 
Violation  of  the  Exchange's  Voting 
Rights  Policy  could  result  in  the  loss  of 
an  issuers's  exchange  market  or  public 
trading  market.  The  Policy  can  apply  to 
a  variety  of  corporate  actions  and 
securities  issuances,  not  just  super 
voting  or  so-called  "time  phase"  voting 
common  stock.  While  the  Policy  will 
continue  to  permit  actions  previously 
permitted  under  Rule  19c-4,  it  is 
extremely  important  that  listed 
companies  communicate  their 
intentions  to  their  Exchange 
representatives  as  early  as  possible 
before  taking  any  action  or  committing 
to  take  any  action  that  may  be 
inconsistent  with  the  Policy.  The 
Exchange  urges  listed  companies  not  to 
assume,  without  first  discussing  the 
matter  with  the  Exchange  staff,  that  a 
particular  issuance  of  common  or 
preferred  stock  or  the  taking  of  some 
other  corporate  action  will  necessarily 
be  consistent  with  the  Policy.  It  is 
suggested  that  copies  of  preliminary 
proxy  or  other  material  concerning 
matters  subject  to  the  Policy  be 
furnished  to  the  Exchange  for  review 
prior  to  formal  filing. 

.03.  Review  of  Past  Voting  Rights 
Activities.  In  reviewing  an  application 
for  initial  listing  on  the  Exchange,  the 
Exchange  will  review  the  issuer's  past 
corporate  actions  to  determine  whether 
another  self-regulatory  organization 
("SRO")  has  found  any  of  the  issuer's 
actions  to  have  been  a  violation  or 
evasion  of  that  SRO's  voting  rights 
policy.  Based  on  such  review,  the 
Exchange  may  take  any  appropriate 
action,  including  the  denial  of  the 
listing  or  the  placing  of  restrictions  on 
such  listing.  The  Exchange  will  also 
review  whether  an  issuer  seeking  initial 
listing  on  the  Exchange  has  requested  a 
ruling  or  interpretation  from  another 
SRO  regarding  the  application  of  that 
SRO's  voting  rights  poUcy  with  respect 
to  a  proposed  transaction.  If  so,  the 


Exchange  will  consider  that  fact  in 
determining  its  response  to  any  ruling  or 
interpretation  that  the  issuer  may 
request  on  the  same  or  similar 
transaction. 

.04.  Non-U.S.  Companies,  the 
Exchange  will  accept  any  action  or 
issuance  relating  to  the  voting  rights 
structure  of  a  non-U.S.  company  that  is 
in  compliance  with  the  Exchange's 
requirements  for  domestic  companies  or 
that  is  not  prohibited  by  the  Company's 
home  country  law. 


EMERGING  COMPANY 
MARJOETPL.^CE 


OTHBR  ' 

Companies  listed  on  the  Emerging 
Compeny  Marketplace  shall  also  be 
subject  to  the  following  sections  of  the 
Company  Guide  except  that  references 
to  the  American  Stock  Exchange  forms, 
etc.  shall  instead  apply  to  corresponding 
forms,  etc.  of  the  Emerging  Company 
Marketplace. 

Parti 

Original  Listing  Requirements  Sections 
103(el,  105  (c),  122.  130, 141  and  144. 
-  •        W        •        •        • 

C.  National  Association  of  Securities 
Dealers 


The  NASD  is  proposing  to  amend  Part 
11,  Sections  1  and  2  of  Schedule  D  to  the 
NASD  By-Laws  ("Schedule  D")  to  adopt 
a  voting  rights  rule  for  the  Regular 
Nasdaq  segment  of  the  Nasdaq  System. 
The  proposed  rule  change  woidd  also 
amend  Parts  II  and  III  of  Schedule  D  to 
adopt  a  Policy  of  the  Board  of  Governors 
to  be  applicable  to  the  voting  rights 
rules  in  the  Nasdaq  National  Market 
System  segment  and  the  Regular  Nasdaq 
segment  of  the  Nasdaq  System. 
Specifically,  the  policy  would  be  added 
to  the  end  of  Parts  11  and  III  to  Schedule 
D  to  make  it  applicable  to  the  voting 
rights  rules  under  proposed  Sections 
l(c)(21)  and  2(e)(20)  of  Part  D  and 
current  Section  5(j)  of  Part  III  to 
Schedule  D.*  The  proposed  rule  change 
also  amends  the  title  of  Section  5(j)  to 
Part  III  of  Schedule  D  to  the  NASD  By- 
Laws.  The  proposed  new  language  is 
italicized;  proposed  deletions  are 
[bracketed): 


*Tha  inclusion  requirements  coniained  in  Part  II 
to  Schodule  D  are  applicable  to  Regular  N'asdaq 
securities.  The  inclusion  requirements  i  ontained  in 
Parts  n  and  HI  of  Schedule  O  are  applicable  to 
Nasdaq  National  Market  System  securities. 


SCHEDULE  D  TO  THE  NASD  BY-LAWS 

Part  II 

QUALIFCL\TION  REQUIREMENTS 
FOR  NASDAQ 

SECURITIES 

Sec.  1    Qualification  Requirements 
for  Domestic  and  Canadian  Securities 

•  •        *        •        • 

(c)(21)  Voting  mg^ts— Voting  rights  of 
existing  shareholders  of  publicly  traded 
common  stock  registered  under  Section 
12  of  the  Exchange  Act  cannot  be 
disparately  reduced  or  restricted 
through  any  corporate  action  or 
issuance.  Examples  of  such  corporate 
action  or  issuance  include,  but  are  not 
limited  to,  the  adoption  of  time-phased 
voting  plans,  the  adoption  of  capped 
voting  rights  plans,  the  issuance  of 
super-voting  stock,  or  the  issuance  of 
stock  with  voting  rights  less  than  the  per 
share  voting  rights  of  the  existing 
common  stock  through  an  exchange 
offer. 

Sec.  2    Qualification  Requirements 
for  non-Canadian  Foreign  Securities  and 
American  Depository  Receipts 

•  .   »        *        *        • 

le)(20)  Voting  Rights— Voting  rights  of 
existing  shareholders  of  publicly  traded 
common  stock  registered  under  Section 
12  of  the  Exchange  Act  cannot  be 
disparately  reduced  or  restricted 
through  any  corporate  action  or 
issuance.  Examples  of  such  corporate 
action  or  issuance  include,  but  are  not 
limited  to,  the  adoption  of  time-phased 
voting  plans,  the  adoption  of  capped 
voting  rights  plans,  the  issuance  of 
super-voting  stock,  or  the  issuance  of 
stock  with  voting  rights  less  than  the  per 
share  voting  rights  of  the  existing 
common  stock  through  an  exchange 
offer. 

•  *        *        •        • 

Policy  of  the  Board  of  Governors — 

Voting  Rights 

The  following  voting  rights  policy  is 
based  upon,  but  more  flexible  than, 
former  SEC  Rule  19c-4.  Accordingly,  the 
Nasdaq  System  will  permit  corporate 
actions  or  issuances  by  Nasdaq  System 
companies  that  would  have  been 
permitted  under  Rule  19c-4,  as  well  as 
other  actions  or  issuances  that  are  not 
inconsistent  ivith  the  new  Policy.  In 
evaluating  such  other  actions  or 
issuances,  the  Nasdaq  System  will 
consider,  among  other  things,  the 
economics  of  such  actions  or  issuances 
and  the  voting  rights  being  granted.  The 
Nasdaq  System's  interpretations  under 
the  Policy  will  be  flexible,  recoffuzing 
that  both  the  capital  markets  and  the 
circumstances  and  needs  of  Nasdaq 
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Syslem  companies  change  over  time. 
The  text  of  the  Nasdaq  System's  Voting 
Rights  Policy  is  as  follows: 

Issuers  with  Dual  Class  Structures— 
The  restriction  against  the  issuance  of 
super  voting  stock  is  primarily  intended 
to  apply  to  the  issuance  of  a  new  class 
of  stock,  and  issuers  with  existing  duel 
class  structures  would  generally  be 
permitted  to  ist-ue  additional  skuivs  of 
the  existing  super  voting  stock  wiU'out 
conflict  Hith  this  Policy. 

Consultation  mth  the  Nasdaq 
System — Violation  of  the  Nusduq 
System's  Voting  Rights  Policy  could 
result  in  the  loss  of  an  Issuer's  WTidiiq 
System  market  or  public  trading  ninrket 
The  Policy  cca  apply  to  a  variety  of 
corporate  actions  and  securities 
issuances,  not  just  super  voting  or  so- 
called  "time-phase"  voting  common 
stock.  While  the  Policy  will  continue  to 
permit  actions  previously  permitttd 
under  Rule  19c-4,  it  is  extremrlv 
important  that  Nasdaq  System  o^suits 
communicate  their  intentions  to  tJieir 
Na.'tdoq  System  representatives  as  early 
as  possible  before  taking  any  action  or 
committing  to  take  any  action  that  inav 
be  inconsistent  with  the  Policy.  Th" 
Nasdaq  System  urges  issuers  of 
securities  included  in  the  Nasdaq 
System  not  to  assume,  without  first 
discussing  the  matter  with  the  Nasdaq 
System  staff,  that  a  particular  issuance 
of  common  or  prefened  stock  or  the 
taking  of  some  other  corporate  action 
will  necessarily  be  consistent  v^ith  the 
Policy.'It  is  suggested  that  copies  of 
preliminary  proxy  or  other  material 
cvnceming  matters  subject  to  the  Policy 
he  furnished  to  the  Nasdaq  System  for 
review  prior  to  formal  filing. 

Rexiew  of  Past  Voting  Rights 
Activities — In  revieviiing  an  application 
for  initial  qualification  for  inclusion  of 
a  security  in  the  Nasdaq  System,  the 
Nasdaq  System  will  review  the  issuer's 
past  corporate  actions  to  determine 
whether  another  self-regulatorv 
organization  ("SRO")  has  found  any  of 
the  issuer's  actions  to  have  been 
violation  or  evasion  of  the  SRO's  voting 
rights  policy.  Based  on  such  review,  the 
Nasdaq  System  may  take  any 
appropriate  action,  including  the  denial 
for  the  application  or  the  placing  of 
restrictions  on  such  qualification.  The 
Nasdaq  system  will  also  review  whether 
an  issuer  seeking  initial  qualification  for 
inclusion  of  a  security  in  the  Nasdaq 
System  has  requested  a  ruling  or 
interpretation  from  another  SRO 
regarding  the  application  of  that  SHO  s 
voting  rights  policy  with  respect  to  a 
proposed  transaction.  If  so.  the  Nasdaq 
System  will  consider  that  fact  in 
determining  its  response  to  any  ruling  or 
iterpretation  that  the  issuer  mnv 


request  en  the  same  or  similar 
trc.nsaction. 

Non-U. S.  Companies— The  Nadaq 
System  will  at  cept  any  action  or 
issuance  relating  to  the  voting  rights 
structure  of  a  non-U. S.  issuer  that  is  in 
canipliance  with  the  Nasdaq  System's 
requirements  for  domestic  companies  or 
that  is  not  prohibited  by  the  issuer's 
home  country  law. 


Part  II! 

«         •         •         •         • 

StTti.'ii  5.  Nun-Quantitative 
Designation  Criteria  for  Issuers 
Excepting  Partnerships 

•  «         •         »         • 

(ii  iPrnhibitinn  Against  Shareholder 
Dih-enfranchisement]  Voting  Rights 

(I'he  provisions  under  Section  .S(ij ' 
reinain  uiitjhanf^ed.) 

*  *         •         «         « 

Polny  of  the  Bonid  of  Goveinors — 
Vet i fig  Mights 

The  following  voting  rights  policy  i.< 
based  upon,  but  more  flexible  than, 
former  SEC  Rale  19r-4.  Accordingly,  the 
Nnsaq  System  will  permit  corporate 
actions  or  issuances  bv  Nasdaq  System 
ccmppnies  that  would  have  been 
permitted  under  Ru'e  19c— i.  as  well  as 
other  actions  or  is:,iiinces  that  are  not 
inconsistent  with  the  new  Policy.  In 
evaluating  such  other  action,  or 
issuances,  the  Nasdaq  System  wiH 
consider,  among  other  things,  the 
economics  of  such  actions  or  issuances 
and  the  voting  rights  being  granted.  The 
Nasdaq  System's  interpretations  under 
the  Policy  will  be  flexible,  recognizing 
that  both  the  capital  markets  and  the 
circumstances  and  needs  of  Nasdaq 
System  companies  change  over  time. 
The  text  of  the  Nasdaq  System's  Votinf: 
Rights  Policy  is  as  follows: 

Issuers  i\:th  Dual  Class  Structures — 
The  restriction  against  the  issuance  of 
super  voting  stock  is  primarily  intended 
to  apply  to  the  issuance  cfa  new  class 
of  stock,  and  issuers  wUh  existing  duo! 
class  structures  would  generally  !>•= 
permitted  to  issue  additional  shares  of 
the  existing  supper  voting  stock  withnit 
conflict  with  this  Policy. 

Consultation  with  the  Nasdaq 
System — Violation  of  the  S'a.idaq 
System  s  Voting  Rights  Policy  could 
result  in  the  loss  of  an  Issuer's  Nasdaq 
System  market  or  public  trading  market. 
The  Policy  can  apply  to  a  variety  of 
corporate  actions  and  securities 


"■  Si-.:tioii  S(ii  rpf!»v:tx  thp  adopiion  of  tlio 
^Jr)sla^c^■  of  former  SEC  Rule  19c-4  for  Nd«!d<j 
N'aiit):iBl  Market  SvMcm  com;ianies  afirt  fcrini'r 
St(;  Ki:ii'  WHS  varaipd  by  the  I'.S.  ('.nun  o'  \ppfaS 

f.ir  tin-  n(:(:ir<  ,;•;•.  n  itoo. 


issuances,  not  just  super  voting  or  so- 
called  "time-phase"  voting  common 
stock.  While  the  Policy  will  continue  to 
permit  actions  previously  permitted 
under  Rule  19c-4.  it  is  extremely 
important  that  Nasdaq  System  issuers 
communicate  their  intenticns  to  their 
Nasdaq  System  represenlativesas  early 
as  possible  before  taking  any  action  or 
committing  to  take  any  action  that  may 
be  inconsistent  with  the  Pclicy.  The 
Nasdaq  System  urges  issuers  of 
securities  included  in  the  Nasdaq 
System  not  to  assume,  without  first 
discussing  the  matter  with  the  Nasdaq 
System  staff  that  a  particular  issuance 
of  common  or  preferred  stock  or  the 
taking  of  some  other  corporate  action 
will  necessarily  be  consistent  with  the 
Policy.  It  is  suggt-sted  that  copies  of 
preliminary  proxy  or  other  material 
concerning  n:at:ers  subject  to  the  Policy 
be  furnished  to  the  Nasdaq  Syster.i  for 
review  prior  to  formal  filing. 

Reiiew  of  Past  Voting  Mights 
Acti\'ities — In  reviewing  an  apphcation 
for  initial  quah.ficaticn  for  inclusion  of 
a  security  in  the  Nasdcq  System,  the 
Nasdaq  System  will  review  the  issuer's 
past  corporate  actions  to  determine 
whether  another  self-regulatory 
organization  CSRO")  has  found  any  rf 
the  issuer's  'j.'tlons  to  have  b'-^en  a 
violation  or  evcsjon  :.f  the  SRO's  voting 
rights  policy.  L'ased  on  such  review,  the 
Nasdaq  System  may  take  arv 
appropriate  action,  including  tlie  denial 
for  the  application  or  the  placin-c.  of 
restrictions  on  such  quahficction.  The 
Nasdaq  System  will  also  review  whether 
an  issuer  seeking  initial  qualification  of 
for  inclusion  of  a  security  in  the  Nasdaq 
System  has  requested  a  ruling  or 
interpretation  from  ar  other  S;]0 
regarding  the  cpphcaticn  of  the  SROs 
voting  rights  policy  wiih  respect  to  a 
proposed  transaction.  If  so,  the  Nasdaq 
System  will  consider  that  fact  in 
determining  its  response  to  any  ruling  or 
interpretation  that  the  issuer  may 
request  on  the  same  or  simihir 
transaction. 

NonU.S.  Companies — Th*-  Nnsdaq 
System  will  accept  any  action  or 
issuance  relating  to  the  voting  rights 
structure  of  a  non-U. S.  issuer  that  is  in 
comphance  witli  the  Nasdaq  System's 
requirements  for  domestic  companies  or 
that  is  not  prohibited  by  the  issuer's 
home  country  law. 

II.  Self-Regulatory  Organizations' 
Statement  of  ths  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

IPi  its  filing  with  the  Commission,  the 
self-rpgulatory  organizations  included 
staleuients  cor.ctjrning  the  purpose  of 
an({  basis  for  tho  proposed  rule  changes 
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and  discussed  any  comments  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-Fegulatory  organizations  have 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Begulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  proposed  Rules 
Changes 

1.  Purpose 

At  the  suggestion  of  SEC  Chairman 
Arthur  Levitt,  the  NYSE,  Amex,  and 
NASD  have  each  agreed  to  adopt  a 
uniform  policy  (the  "Tolicy")  with 
respect  to  the  voting  rights  of  common 
stock  shareholders.  With  respect  to  the 
NYSE,  the  Policy  replaces  current  Para. 
313  of  the  Manual,  which  is  a 
codincation  of  the  former  SEC  Rule 
19C-4.  That  rule  was  invalidated  by  the 
U.S.  Court  of  Appeals  in  the  case  of  The 
Business  RoundtabJe  v.  SEC  (905  F.2d 
406  (D.C.  Qr.  1990)),  The  NYSE  is 
proposing  the  Policy  for  Commission 
consideration  in  conjunction  with 
similar  filings  of  the  Amex  and  NASD; 
the  Policy  will  not  become  effective 
until  the  Conmiission  approves  the 
filings  of  all  three  markets. 

Further,  in  the  NYSE's  application  of 
the  Policy,  the  NYSE  will  "grandfather" 
all  listed  companies  that  have  taken 
action  inconsiistent  with  former  Rule 
19c— 4  since  that  rule  was  overturned. 
This  will  cover  listed  companies  that 
either  have  issued  securities  contrary  to 
the  provisions  of  that  rule  or  that  have 
taken  all  corporate  action  necessary  to 
authorize  such  an  issuance. 

With  respect  to  the  Amex,  the  Policy 
replaces  the  current  so-called  "Wang" 
formula  which  has  allowed  the  listing  of 
limited  voting  shares  which  satisfied 
certain  prescribed  limitations.  That 
policy,  which  predated  the  adoption  of 
Rule  19C-4,  is  still  being  applied  by  the 
Amex.  Upon  SEC  approval  of  the  Amex, 
NYSE  and  NASD  proposals,  the  Amex 
will  cease  to  apply  its  "Wang"  formula. 

With  respect  to  the  NASD,  the  NASD 
has  reviewed  the  voting  rights  rule 
imder  Section  5(j)  to  Part  III  of  Schedule 
D  of  the  Nasdaq  National  Market  System 
segment  of  the  Nasdaq  System  and 
determined  that  it  would  further 
investor  protections  and  the  public 
interest  to  add  a  voting  rights  rule  to  the 
Regular  Nasdaq  segment  of  the  Nasdaq 
System.  The  proposed  rule  change, 
therefore,  added  new  Subsections 
l(c)(21)  and  2(e)(20)  to  Part  II  of 
Schedule  D*  to  add  a  voting  rights  rule 


applicable  to  securities  that  trade  on  the 
Regular  Nasdaq  segment  of  the  Nasdaq 
System. 

The  proposed  rule  change  also 
replaces  the  current  title  of  Section  5(j) 
to  Part  III  of  Schedule  D.  "Prohibition 
Against  Shareholder 
Disenfranchisement."  in  the  Nasdaq 
National  Market  System  with  the  phrase 
"Voting  Rights"  in  order  to  clarify  that 
this  Section  is  cornered  by  the  Proposed 
Interpretation  of  the  Board  of  Governors. 
The  provisions  under  Section  5(j) 
remain  unchanged.' 

The  NASD  recognizes  that  the 
language  of  the  proposed  voting  rights 
rules  far  Regular  Nasdaq  is  different 
from  the  current  provisions  under 
Section  5(j)  to  Part  III  of  Schedule  D 
applicable  to  the  Nasdaq  Market  System 
segment  of  the  Nasdaq  System.  The 
Nasdaq  System  is  adopting  an  internal 
policy  that,  regardless  of  the  differences 
in  the  language  between  the  voting 
rights  rules  of  the  Regular  Nasdaq 
segment  and  the  Nasdaq  National 
Market  System  segment,  the  Nasdaq 
System  will  interpret  the  rules  of  both 
market  segments  uniformly. 

As  discussed  later,  the  Nasdaq  System 
will  generally  not  apply  the  Policy 
retroactively  to  issuers  that  were  not 
subject  to  an  equivalent  policy  at  the 
time  of  the  action  which  might  be 
deemed  violative  of  the  Policy. 

Interpretation  of  the  Policy 

With  respect  to  the  Markets,  the 
Policy  generally  would  prohibit  an 
issuer  mat  already  has  publicly-traded 
common  stock  fe'om  engaging  in  a 
corporate  action  or  issuance  that 
disparately  reduces  or  restricts 
shareholder  voting  rights:  However,  in 
applying  the  PoHcy,  the  Markets  would 
continue  to  permit  transactions  that  had 
been  parmitted  under  former  Rule  19c- 
4.  The  NASD's  policy,  however  would 
additionally  continue  to  permit 
transactions  that  had  been  permitted 
under  Part  III,  Section  5(j)  of  Schedule 

D.8 

bi  this  regard,  former  Rule  19c-4 
contained  a  list  of  corporate  actions  that 
presumptively  were  not  considered 
disenfi-anchising.  For  example,  the  rule 
did  not  apply  to  corporate  action  taken 
under  state  "control  share  acquisition 
statutes"  that  require  a  corporation  to 
limit  the  voting  rights  of  large 
shareholders.  Under  those  statutes,  a 
shareholder  of  a  specified  percentage  of 


"Section  1  to  Pan  11  of  Schedule  D  provides  the 
qualffication  requirements  for  Regular  Nasdaq 


Domestic  and  Canadian  Securities.  Sec'ion  2  to  Part 
n  of  Schedule  D  provides  the  qoalifiration 
requirem«nts  for  Regular  Nasdaq  non-Canadian 
foreign  securities  and  American  Depository 
Receipts. 

'See  note  5,  supra. 

".See  note  5,  supra. 


the  voting  stock  (such  as  20  percent) 
loses  its  right  to  vote  those  shares  unless 
the  "disinterested"  shareholders  of  the 
company  vote  to  grant  voting  rights  to 
the  "control"  shareholder.  These 
actions,  as  well  as  the  other  corporate 
actions  presumptively  permitted  under 
the  old  rule,  will  continue  to  be 
presumptively  permitted  under  the  new 
Policy. 

In  addition  to  those  specific 
provisions  of  fonner  Rule  19c-4,  in  the 
release  adopting  that  rule  the  SEC 
specified  that  the  rule  would  not  apply 
in  certain  circumstances.  For  example, 
former  Rule  19c-4  did  not  apply  to 
corporate  action  taken  under  state  anti- 
takeover statutes  or  pursuant  to  othsr 
prevalent  defensive  shareholder  rights 
plans,  including  "poison  pills."  These 
actions,  as  well  as  the  other  corporate 
actions  permitted  in  the  Rule  19c-4 
adoption  release,  will  continue  to  be 
permitted  under  the  new  Policy. 

Following  the  initial  adopting  of  Rule 
19c— 4,  the  Markets  issiied  a  number  of 
policy  interpretations  regarding 
corporate  action  that  they  believed  were 
permitted  under  the  rule.  For  example, 
companies  have  been  permitted  to  issue 
multiple  classes  of  stock  linked  to  the 
performance  of  specified  business  lines, 
with  voting  rights  being  based  on  the 
relative  market  values  of  the  classes  of 
stock.  In  addition,  companies  have  been 
permitted  to  issue  non-voting  common 
stock  under  the  old  policy.  TTiese 
interpretations,  as  well  as  all  other 
relevant  interpretations  permitting 
corporate  actions  or  issuances  under  the 
old  policy,  would  continue  to  apply.** 

In  certain  circumstances^the  Policy 
would  also  provide  greater  flexibifity  for 
companies  initially  adqpting  a  new 
voting  rights  structure.  For  example,  if 
a  company  is  in  financial  distress,  the 
company  might  issue  preferred  stock 
where  the  voting  protection  provided  to 
the  purchasers  of  the  securities  is 
viewed  as  necessary  to  protect  the 
interests  of  the  purchasers.  Under  the 
Pohcy,  the  Markets  would  evaluate  such 
transactions  on  a  case-by-case  basis. 

In  addition,  the  Policy  would  provide 
a  company  with  additional  flexibility  to 
issue  "regular  vote"  stock  following  the 
issuance  of  lower-vote  stock.  For 
example,  former  Rule  19c-4  generally 
permitted  a  company  to  issue  lower 
voting  stock.  However,  once  a  company 
did  so,  former  Rule  19c-4  limited  the 
subsequent  ability  of  the  company  to 
issue  additional  shares  of  its  higher  vote 
stock.  Under  the  Policy,  there  would  be 


'The  NASD  would  continue  to  apply  all  former 
Rule  19C-4  interpretations,  as  well  as  those  issued 
under  the  NASDs  Section  5(i)  to  Part  in  of 
Schedule  U, 
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no  such  limitation  because,  at  the  time 
a  person  purchased  the  lower  vote 
stock,  the  investor  would  understand 
that  the  company  has  the  ability  to  issue 
additional  amounts  of  higher  vote  stock. 
The  most  significant  change  under  the 
Pohcy  would  be  for  companies  that 
have  existing  dual-class  structures.  For 
example,  a  company  could  have  a  dual- 
class  structure  that  it  implemented  prior 
to  adoption  of  the  Policy,  or  could  have 
a  dual-class  structure  resulting  from  an 
initial  public  offering  or  the  issuance  of 
lower-vote  stock.  Under  former  Rule 
19C-4.  such  a  company  generally  was 
prohibited  from  issuing  additional 
amounts  of  the  high-vote  stock  unless 
such  issuance  did  not  further 
disenfranchise  holders.  In  effect,  the 
company's  capital  structure  was 
permitted  only  with  respect  to  the 
specific  securities  that  were  then  in  the 
market. 

Under  the  Policy,  there  would  be  no 
restrictions  on  the  ability  of  a  dual-class 
company  to  issue  additional  shares  of 
existing  classes  of  heavy -vote  stock  in  a 
capital-raising  transaction,  via  a  stock 
dividend,  through  the  issuance  of  stock 
options,  or  even  in  a  stock  split. 
However,  such  a  company  would  not  be 
permitted  to  adopt  a  different  capital 
structure  that  reduces  or  restricts  voting 
rights,  such  as  through  a  time  phased 
voting  plan  or  the  issuance  of  a  third 
class  of  stock  with  greater  voting  rights. 

Implementation  of  the  Policy 

The  Policy  will  become  effective  in 
the  Markets  upon  the  adoption,  and 
Commission  approval,  of  the  same  or 
similar  pohcies  and  implementing 
procedures  by  the  NYSE,  Amex,  and 
NASD. 

The  Markets  will  have  primary 
jurisdiction  to  give  advice  to  issuers  in 
its  own  market.  Thus,  the  advice  given 
to  a  listed  issuer  by  the  Exchanges  to 
their  respective  issuers  will  be 
controlling.  Similarly,  the  advice  given 
by  the  Nasdaq  System  to  an  issuer  of  a 
security  included  in  the  Nasdaq  System 
will  be  controlling. 

In  its  interpretations  under  the  Policy, 
the  Markets  will  be  flexible,  recognizing 
that  both  the  capital  markets  and  the 
circumstances  and  needs  of  listed  and 
Nasdaq  System  issuers  change  over 
time.  At  the  same  time,  the  Policy  will 
give  the  Markets  broad  discretion  in 
reviewing  past  voting  rights  actions  by 
companies  see'king  to  list  on  the 
Exchanges,  or  qualify  for  inclusion  in 
the  Nasdaq  System,  and,  subject  to  the 
foregoing,  they  will  apply  the  following 
procedures  in  giving  interpretations 
under  the  Policy: 

NYSE: 


•  An  issuer  seeking  to  list  its 
securities  on  the  NYSE  mav  seek  advice 
from  the  NYSE  vrith  respect  to  a 
proposed  transaction.  In  such  a  case,  the 
NYSE  would  not  give  advice  under  the 
Pohcy  if  the  issuer  had  afready  sought 
and  received  advice  from  its  home 
market  on  the  transaction.  In  that 
instance,  the  NYSE  would  honor  the 
home  market's  interpretation. 

•  If  another  market  dehsts  (or.  in  the 
case  of  the  NASD,  deregisters)  an 
issuer's  securities  for  violation  of  the 
Pohcy,  the  NYSE  would  not 
subsequently  list  the  securities. 

•  The  NYSE  will  publish  its 
interpretations  under  the  Policy. 

Amex: 

•  An  issuer  seeking  to  hst  its 
securities  on  the  Amex  may  seek  advice 
from  the  Amex  vfith  respect  to  a 
proposed  transaction,  hi  such  a  case,  the 
Amex  would  not  give  advice  under  the 
Pohcy  if  the  issuer  had  afready  sought 
and  received  advice  from  its  home 
market  on  the  transaction.  In  that 
instance,  the  Amex  would  honor  the 
home  market's  interpretation. 

•  If  another  market  deUsts  (or.  in  the 
case  of  the  NASD,  deregisters)  an 
issuer's  seciuities  for  violation  of  the 
Pohcy,  the  Amex  would  not 
subsequently  list  the  security. 

•  The  Amex  will  pubUsh  its 
interpretations  under  the  Policy. 

NASD: 

•  An  issuer  seeking  to  quahfy  for 
inclusion  in  the  Nasdaq  System  may 
seek  advice  from  the  Nasdaq  System 
with  respect  to  a  proposed  transaction. 
In  such  a  case,  the  Nasdaq  System 
would  not  give  advice  under  the  Policy 
if  the  issuer  had  already  sought  and 
received  advice  from  its  home  market 
on  the  transaction.  In  that  instance,  the 
Nasdaq  System  would  honor  the  home 
market's  interpretation. 

•  If  another  market  delists  an  issuer's 
seciuities  for  violation  of  the  Pohcy,  the 
Nasdaq  System  would  not  subsequently 
qualify  the  security  for  inclusion  or 
designation. 

•  The  Nasdaq  System  will  publish  its 
interpretations  under  the  Policy. 

Under  the  Policy,  the  Markets  will 
have  flexibility  in  reviewing  the 
circumstances  of  the  original  issuance  of 
any  class  of  stock,  including  non-voting 
stock,  and  determining  whether  to  list/ 
quote  such  stock.  For  example,  if  a 
company  issues  stock  shortly  before 
seeking  to  hst  or  qualify  for  inclusion, 
and  such  an  issuance  would  have  been 
a  violation  of  the  Pohcy  had  the  issuer 
been  listed  on  the  e.xchange  or  included 
in  the  Nasdaq  System,  the  Markets 
generally  would  not  hst/quote  the  stock. 
Similarly,  if  the  issuer  voluntarily 
delisted  from  an  exchange  or  withdrew 


from  the  Nasdaq  System  in  order  to 
effect  such  an  issuance,  the  Markets  a!>o 
generally  would  not  hst/quote  the  sto^. 
However,  there  are  other  situations  in 
which  such  an  issuance  would  not 
necessarily  be  a  bar  to  listing  on  the 
Exchanges  or  qualification  for  inclusion 
in  the  Nasdaq  System.  For  example,  a 
company  whose  stock  is  traded  on  the 
NASD's  "Electronic  Bulletin  Board" 
could  effect  such  an  issuance  well 
before  the  issuer  contemplated  hsting 
on  an  exchange  or  registering  on 
NASDAQ,  and  it  may  be  appropriate  to 
permit  the  listing/quotation  of  such 
stock.  To  maintain  necess-ary  flexibihty, 
the  Markets  prefer  to  leave  this  area 
open  to  ihterpretation.'o 

2.  Statutory  Basis 

The  proposed  rule  changes  are 
consistent  with  the  Act  in  general  and 
further  the  objectives  of  Section  6(b)(5) 
(with  respect  to  the  Exchanges)  and 
Section  15A(b)(6)  (with  respect  to  the 
NASD)  in  particular  in  that  they  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mschiir.:;-  ^f  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

The  NASD  asserts  additionally  that 
the  proposed  rule  changes  would 
provide  a  uniform  pohcy  on  voting 
rights  by  the  three  markets,  and  that 
such  uniformity  between  markets 
should  further  investor  protections  and 
the  public  interest. 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Markets  believe  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  Exchanges  note 
that,  under  the  Policy,  they  would  not 
list  an  issuer's  security  if  another  market 
dehsts  (or,  in  the  case'of  the  NASD, 
deregisters)  an  issuer's  securities  for 
violation  of  such  market  s  ve!^:r>r.  of  the 
Pohcy.  Similarly,  the  Exchanges  would 
not  give  advice  under  the  Policy  if  the 
issuer  had  already  sought  and  received    . 
advice  from  its  home  market  on  the 
transaction.  The  NASD  will  be  applying 
the  same  policies. 

The  Markets  acknowledge  that 
pursuant  to  these  interpretive  policies, 
issuers  may  be  impeded  in  seeking  [i.e., 
forum  shopping)  more  favorable 
interpretations  of  the  voting  rights 


'"Thus,  the  NYSE's  Ampnument  No.  \  dnleles  the 
absolute  prohibition  against  listing  non-voling 
conrjT.on  stock  previou.sly  issjed  in  a  manner  not 
if.  c,o:!!ormi!y  with  the  iV.icy.  See  noii?  2.  supra. 
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policy  from  the  three  markets.  However, 
the  Markets  do  not  beheve  that  this  is. 
in  any  way,  a  "burden  on  competition." 
Rather,  the  Markets  believe  that  the 
adoption  of  similar  voting  rights 
policies  by  the  major  U.S.  markets 
provides  investors  with  the  protections 
afforded  by  those  policies  and  the 
benefit  of  knowing  that  issuers  cannot 
avoid  the  effccts  of  a  market's  voting 
rights  policy  by  seeking  an 
interpretation  or  a  listing  (or.  in  the  case 
of  the  NASD,  registration)  in  another 
market. 

C.  Self- Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Neither  the  Amcx  nor  the  NASD 
solicited  or  received  written  comments 
with  respect  to  the  proposed  rule 
changes. 

The  NYSE,  however,  initially 
solicited  comments  from  its  members, 
member  organizations,  listed 
companie";  various  advisory  committee.s 
and  other  constituents.''  The  N^'SE 
received  146  letters  in  response  to  that 
solicitation.  Of  these  letters,  93 
expressed  support  for  the  propos^il.  3'J 
opposed  the  proposal  and  14  were 
neutral.  The  negative  comment  letters 
generally  opposed  the  proposal  for  the 
following  reasons:  The  NYSE  does  not 
have  jurisdiction  in  this  area;  the  Policy 
is  too  restrictive  an^  should  permit  any 
shareholder  voting  policy  that 
shareholdersLratify;  the  policy  is  too 
flexible  and  the  NYSE  should  revert  to 
a  strict  "one-share,  one-vote"  standard; 
and  the  policy  lacked  specificity,  thus 
not  providing  sufficient  guidance  as  to 
what  voting  rights  structures  the  Policy 
would  permit. 

In  response  to  those  comments,  the 
NYSE  clearly  believes  that  it  has 
jurisdiction  to  adopt  a  voting  rights 
policy.  Tbp  NYSE  has  long  had  listing 
criteria  go\  t-ming  such  corporate 
governance  matters  as  outside  directors, 
audit  committees,  shareholder  approval 
of  significant  stock  issuances  and  voting 
rights.  Indeed,  the  Policy  reflects  a 
continuing  evolution  of  the  NYSEs 
voting  rights  policy,  which  initially 
prohibited  any  voting  rights  structure 
other  than  a  strict  "one-share,  one- 
vote." 

As  to  the  possible  adoption  of  either 
a  shareholder  ratification  policv  or  a 
strict  "one-share,  one-vote"  policy,  the 
NYSE  considered  other  possible  policies 


' '  With  r«(pect  to  .Amendment  Na  1 .  himtn.i-r, 
ihe  Exchange  has  not  solicited,  and  does  not  inter.d 
to  solicit,  comments.  Further,  the  Exchange  did  iwt 
retpiverfny  unsolicited  written  comments  fnjm 
members  or  other  mler«»!ed  pAi-tips.  Sw  nuii-  Z. 


in  its  deliberations  following  the 
invalidation  of  Rule  19c-4.  As  adopted 
by  the  NYSE,  the  Policy  is  the  result  of 
compromises  following  discussions 
with  its  constituents.  As  surJa,  the 
NYSE's  judgment  is  that  the  Policy  is  a 
good  and  workable  compromise, 
recognizing  that  it  is  impossible  to 
adopt  a  policv  that  would  be  acceptable 
to  all  its  constituents.  The  NYSE  also 
notes  that  the  Policy  was  acceptable  to 
t.he  Vast  majority  of  commentators. 

As  to  the  specificity  of  the  Policy,  the 
NYSE  worked  closely  with  its 
constituents  to  address  this  concern. 
The  NYSE's  original  request  for 
comment  included  only:  (i)  The  one- 
paragraph  statement  of  the  policy;  (ii) 
what  is  now  included  as  Supplementarv 
Material  .10;  and  (iii)  a  very  general 
desca-iplion  of  the  background  to  the 
proposal.  In  response  to  comments,  the 
N"\'SE  added  the  headnote  to  the  Policy 
and  the  remainder  of  the  Supplementarv 
Material.  The  NYSE  has  also  included 
in  its  filing  a  more  detailed  discussion 
cif  the  manner  in  which  it  will  interpret 
and  implement  the  Policy.  The  NYSE 
believes  that  these  changes  fully 
respond  to  requests  for  greater 
specificity. 

Shortly  before  the  NYSE's  Board  of 
Directors  meeting  at  which  the  Policy 
was  approved,  the  NYSE  circulated  the 
revijed  draft  Policy  to  various  ad\  isorv 
committees.  In  response  to  that 
solicitation,  the  NYSE  received  12 
written  comments.  Of  those,  eight  letters 
supported  the  revised  draft  and  four 
letters  offered  various  technical 
suggestions  regarding  the  draft.  The 
NYSE  incorporated  many  of  the 
technical  suggestions  in  the  Policy  as 
filed  with  the  Commission. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 

Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  v«ll: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Intere.sted  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.' 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  tb;:)) 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  L'.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  sui  h 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  Nos.  SR-NYSE-94- 
20.  SR-Amex-94-29,  and  SR-NASD- 
94-45.  and  should  be  submitted  by 
Septembers,  1994. 

For  the  Commission,  by  the  Division  of 
.Vlarket  Regulation,  pursuant  to  dnlcgart^ 
iiuthority. 

Margaret  H.  McFarland, 
Deputy  Sfcrptary. 
\¥R  Doc.  94-20236  Filed  8-17-94:  8:45  ami 
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[Release  No.  34-34525;  International  Series 
Release  No.  698;  File  No.  SR-PHLX-93-13] 

Self-Regulatory  Organizations;  ^4otice 
of  Filing  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
Philadelphia  Stock  Exchange,  (nc, 
Relating  To  Modifications  of  fhe 
Position  and  Exercise  Lhnits  for 
Foreign  Currency  Options 

August  11,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  29, 1993,  as 
amended  on  July  19. 1994,  and  on  July 
26. 1994.'  the  Philadelj^a  Stock 


IMI 


■On  July  19.  1904.  the  PHLX  ameixied  its 
prnposdl  lo  establish  a  foreign  currency  option 
("FTO")  position  limit  of  tSO/XX)  contracts  for 
FCOs  with  annual  trading  v«liime  of  at  lea-M 
4.000.000  contracts.  S««  Letter  from  Gerald  D. 
U'Connell,  First  Vice  President,  Regulation  and 
Trading  Operations,  PHUv,  to  Michael  Wa!in.s)ufs, 
Branch  Chief.  Options  Regulation.  Division  of 
Market  Regulation  ("Divisioij'').  Coimnission.  rl.-<p') 
July  19. 1994  ('•AroendnienJ  No.  1").  On  July  2fi. 
1094,  the  PHLX  amended  the  prop<Mal  to  provMJ<> 
ihal  FCOs  with  annual  trading  volume  of  3.500,000 
contracts  would  be  eligible  for  a  position  limit  of 
ISO.OOO  contracts  and  to  indicate  that  the  PHLX 
plans  a  one-time  imroediate  review  to  implement 
the  higher  position  limit  for  PCX)t  whicb  nneel  the 
annual  trading  volume  requirenienL  See  Letter  from 
Crfirald  D.  O'Conncll,  First  Vice  President. 
Kfigulation  and  Trading  Operations.  PHLX.  to 
Miih.-.f!  U.iliiiskas.  Branch  Chief,  Options 
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Exchange.  Inc.  ("PHLX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  2  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently.  PHLX  Rule  1001,  "Position 
Limits."  3  establishes  &  position  limit  of 
100.000  contracts  for  FCOs  traded  on 
the  PHLX.*  The  PHLX  proposes  to 
amend  Exchange  Rule  1001  and 
Exchange  Rule  1002,  "Exercise 
Limits,"  *  to  increase  the  position  and 
exercise  limits  for  FCOs.  Specifically, 
under  proposed  Commentary  .05(b]  to 
PHLX  Rule  1001,  the  PHLX  proposes  to 
review  the  previous  year's  volume 
information  for  all  FCOs,  including 
cross-rate  FCOs,«  at  the  beginning  of 
each  calendar  year  and  to  establish  a 
position  limit  of  150,000  contracts  for 
FCOs  with  annual  trading  volume  of  at 
least  3,500,000  contracts,  based  upon 
the  previous  year's  volume.  At  the 
beginning  of  each  calendar  year,  the 
PHLX  wrill  review  FCO  volume 
information  from  the  previous  vear  to 
determine  which  limit  will  applv;  a 
higher  limit  will  be  effective  on  the  date 
set  by  the  Exchange,  and  a  lower  limit 
will  tajce  effect  after  the  last  expiration 
then  trading.  In  addition,  the  PHLX's 
Market  Siuveillance  Department  plans 
to  monitor  trading  volume  on  a  monthly 
basis,  so  that  FCOs  will  be  eligible 
immediately  for  a  higher  position  limit 
when  annual  trading  volume,  as 
measured  from  the  beginning  of  the 


Reguldlion,  Division.  Commission,  ddted  July  26. 
lOQ-J  ("Amendment  No.  2"). 

^The  PHLX  also  submitted  informalion 
concerning  the  implementation  and  pffpctive  date  of 
the  proposal.  See  Letter  from  Edith  Hallahan. 
Attorney.  Market  Surveillance.  PHLX.  to  Richard 
Zack.  Branch  Chief.  Options  Branch,  Division. 
Commission,  dated  July  27.  1993  ("July  27  Letter"). 

'  Position  limits  impose  a  ceiling  on  the  number 
of  opti(!n  contracts  which  an  investor  or  group  of 
investors  acting  in  concert  may  hold  or  write  in 
each  class  of  options  on  the  same  side  of  the  market 
[i.e..  aggregating  long  calls  and  short  puts  or  long 
puts  and  short  calls). 

*See  Securities  Exchange  Act  Release  No.  23710 
(October  15.  1986).  51  PR  37691  (order  approving 
File  Nos.  SR-PHLX-66-24  and  SR-CBOE-86-30). 

'Exercise  limits  prohibit  an  investor  or  group  of 
investors  acting  in  concert  from  exercising  more 
than  a  spocified  number  of  puts  or  calls  in  a 
particular  class  within  five  consecutive  business 
days. 

f' See  July  27  Letter,  supra  note  1.  Currently,  the 
PHLX  trades  two  cross-rate  FCOs.  the  Br:ii<ih 
pound/Deutsche  mark  and  the  Deutw  he  ^ark.' 
lupaneso  yen. 


calendar  year,  exceeds  the  levels 
established  in  the  proposal. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

n.  Self-Regulatory  Oi-ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory-  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currently,  PHLX  Rule  1001 
establishes  a  position  limit  of  100.000 
contracts  for  FCOs  traded  on  the  PHLX. 
The  PHLX  proposes  to  amend  Exchange 
Rules  1001  and  1002  to  increase  the 
position  and  exercise  limits  for  FCOs. 
including  cross-rate  FCOs.  Specifically, 
under  proposed  Commentary  .05fb)  to 
PHLX  Rule  1001,  the  PHLX  proposes  to 
establish  a  position  limit  of  150,000 
contracts  for  FCOs  with  annual  trading 
volume  of  at  least  3.500.000  contracts, 
based  upon  the  previous  year's  volume. 
At  the  beginning  of  each  calendar  year, 
the  PHLX  will  review  FCO  volume 
information  from  the  previous  year  to 
determine  which  limit  will  apply:  a 
higher  limit  will  be  effective  on  the  date 
set  by  the  Exchange,  and  a  lower  limit 
will  take  effect  after  the  last  expiration 
then  trading.  In  addition,  the  PHLX's 
Market  Surveillance  Department  plans 
to  monitor  trading  volume  on  a  monthly 
basis,  so  that  FCOs  will  be  eligible 
immediately  for  a  higher  position  limit 
when  armual  trading  volume,  as 
measured  from  the  beginning  of  the 
calendar  year,  exceeds  the  levels 
established  in  the  proposal. 

The  PHLX  notes  that  the  Exchange's 
exercise  limits  are  established  by 
reference  to  position  limits,  so  that  anv 
increase  in  position  limits  will  also 
increase  exercise  limits.  Accordingly. 
the  PHLX  proposes  to  amend  Exchange 
Rule  1002  to  reflect  the  proposed 
amendment  to  Exchange  Rule  1001. 

The  Exchange  views  the  ciurent  FCO 
position  and  exercise  limits  as  too  low 
in  light  of  increased  levels  of  trading 


activity  in  the  underlying  currency 
markets  and  the  resultant  growth  in  i 

liquidity  of  PHLX  FCOs  in  recent  years. 
In  addition,  the  PHLX  notes  the  number 
of  products  [e.g.,  long-term,  month-end, 
American-  and  European-style  options) 
that  are  currently  aggregated  to 
determine  position  limits  as  well  as  the 
likelihood  that  additional  products  will 
be  aggregated  in  the  future. 

Accordingly,  the  PHLX's  proposal  is 
designed  to  identify  and  accommodate 
those  active  currencies  where  heavier 
trading  and  open  interest  warrant  higher 
limits.  Under  this  proposal,  the  PHLX 
does  not  anticipate  that  all  of  the  limits 
will  be  increased,  as  only  one  currency 
currently  quaUfies  for  higher  limits 
under  the  proposed  standards.^ 

When  FCOs  began  trading  on  the 
PHLX  in  1982.  FCO  position  limits  were 
set  at  10,000  contracts.s  Since  that  time 
the  position  limits  have  been  changed 
three  times,  including  an  increase  to  the 
current  level  of  100,000  contracts  in 
1986.9  Since  1986,  the  PHLX  has  added 
several  new  products  for  which  position 
limits  are  aggregated  with  other  trading 
in  the  same  underlying  foreign 
currency. '°  As  a  result,  many  traders 
have  recently  begun  to  regularly 
accumulate  positions  near  existing 
limits,  especially  in  certain  more  active 
currencies.  However,  in  other  currencies 
lacking  the  same  volume  or  trading 
interest,  the  current  level  of  100,000 
contracts  has  proved  adequate  and 
reasonable.  In  those  active  currencies, 
the  PHLX  believes  that  trading  interest 
could  migrate  to  the  over-the-counter 
market,  hampering  PHLX  liquidity  if 
large  traders  continue  to  be  restricted  by 
the  current  position  limits. 

The  PHLX  notes  that  since  the  time  of 
the  most  recent  increase  in  position 
hmils,  it  is  estimated  that  the  «;_  -  of  the 
underlying  currency  market  Las  grouTi 


"During  1993.  only  DeuLsche  mark  options  h.id- 
trading  volume  which  would  qjanfy  f(jr  .r.i' 
150,000  contract  limit. 

•See  Securities  Exchange  .\ct  Release  No  19313 
(Dere.T.ber  8. 1982)  A7  FR  56591  (order  approving 
Fi>  No.  SR-PHLX-81-4). 

«See  Securities  Exchange  .\ct  Release  No  ?73lO. 
supra  note  2.  See  also  Securities  Excha.".??  .\v'. 
Release  Nos  21676  (Jenuan  18.  198?.'  5U  FR  J859 
(order  approving  File  .\o.  SK-rHI.X-84-iS) 
(increasing  position  limits  from  ID  000  to  ;s,0O0 
contracts):  and  22479  (Septe'nber  27.  lOfi?!.  50  FR 
41276  (order  approving  File  No.  SK-PHL.\-85-22) 
(increasing  position  limits  to  50,000  cor.ir.icts). 

'"See  eg  ,  Securities  Exchenge  Ac^  R'.osse  Nos. 
24859  (August  27.  1987)  52  FR  33493  (nrdnr 
approving  File  No.  SR-PHLX-87-24'  (a};Kri>galing 
Eu.'opean-style  contracts):  29804  (Oc-ober  10,  19911 
57  FR  20546  (order  approvi.og  File  No.  .SK-PHLX- 
91-30)  (aggregating  long-term  option.-!,  did  .t0943 
duly  21,  1992)  57  FR  33381  (order  Hfnrovlug  File 
No.  SR-PHLX -92-13)  (dggre^^'i  ^^  :T:or."'    ;;d 
op:iL.iis). 
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exponentially.!*  For  example,  it  is 
estimated  that  250.000  PHLX  Deutsche 
mark  contracts  would  represent  less 
than  1%  of  the  daily  international 
currency  transaction  volume  in  the 
Deutsche  mark.  Since  1986,  average 
daily  trading  volume  in  PHLX  FCOs  has 
grown  from  30380  to  48,246  contracts 
in  1992.1'  As  of  February  1993,  average 
daily  volume  was  61,062  contracts. 
Monthly  volume  and  open  interest  have 
also  increased  dramatically  since  1986, 
especially  in  certain  PODs.  Further,  the 
highest  monthly  open  interest  in  FCOs 
reached  995,941  in  1986;  1,188,570 
contracts  in  1987;  and  1.190,389 
contracts  In  1992.  Total  volume  has 
increased  from  7,905,239  contracts  in 
1986  to  12/"  58.069  contracts  in  1992. 

In  light  of  these  market  changes,  the 
PHLX  believes  that  increased  position 
and  exerdse  limits  are  necessary  to  add 
depth  and  liquidity  to  the  market. 
Because  of  the  large  size  of  the 
underlying  market  in  foreign  curn^ncies. 
the  PHLX  does  not  believe  that 
manipulative  concerns  would  be 
enhanced  if  limits  were  increased. 
Moreover,  the  Exchange  believes  that 
these  increases  are  particularly 
appropriate  because  the  FCO  market 
attracts  a  large  number  of  institutional 
and  corporate  investors  who  have 
substantial  hedging  needs  and  do 
block  13  size  transactions  in  FCX)s. 

In  prior  releases  approving  increases 
in  FCO  position  limits,  the  PHLX  notes 
that  the  Commission  has  stated  that 
although  position  and  exercise  limits 
must  be  sufficient  to  protect  the  options 
and  related  markets  from  disruptions 
caused  by  u.anipulation,  at  the  same 
time,  the  limits  must  not  be  so  low  as 
to  discourage  participation  in  the 
options  market  by  institutions  and  other 
investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 


"In  1989.  total  groM  globe)  foreign  exchange 
turnover  was  estimated  to  be  S932  billion  per  day 
and  nat  glotial  toinovar  waa  eatimated  to  be  $640 
billion  par  day.  Sea  Bank  for  international 
Settlementa  ("BIS")  Survey  of  Foreign  Exchange 
Market  Activity,  April  1989.  In  1992.  toul  gross 
global  foreign  exchange  lumovw  waa  estioiatad  to 
be  SI. 354  billion  per  day.  a  35%  increase  sinca 
April  1989.  After  allowing  for  the  elimination  of 
local  and  crosa-border  double-counting  and 
estimated  gape  in  reporting  {e.g..  exchange-traded 
options  and  futuraa  and  countriaa  not  providing 
counterparty  information  for  over-the-counter 
IraoMCtions).  glotial  "n«(-ne<"  axchange  market 
tunMjver  In  spot,  forward  and  derivative  contracts 
may  ba  eatimated  a!  S880  billion  per  day  during 
April  1992.  See  BIS  Central  Bank  Survey  of  Foreign 
Exchange  Market  Activity  in  April  1992.  March 
1993. 

"Average  dolly  volume  in  foreign  currenr y 
option*  waa  14.829  contracts  in  1985  and  30.880 
contracts  in  1986. 

■^For  tha  puipoias  of  thi*  propoaai.  the  PHLX 
definei  '^lock-sixad  orders"  a»  orders  of  100 
contracts  or  mora.  See  |uly  27  Li'ttw.  .<!u;jnj  noit-  1. 


market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.'*  Although  the 
Exchange  may  grant  position  limit 
exemptions  in  the  interest  of  fair  and 
orderly  markets,  the  Exchange  beheves 
that  it  is  more  direct  and  logical  to 
establish  more  appropriate  position 
limits  for  all  investors. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,  in  general,  and,  in  particular, 
with  Section  6(b)(5),  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  as  well  as  to  protect 
investors  and  the  public  interest.  The 
PHLX  believes  that  the  increased  depth 
and  liquidity  of  the  FCO  market  should 
promote  just  and  equitable  principles  of 
trade.  In  addition,  the  PHLX  believes 
that  the  proposed  approach  to  FCO 
position  limits  should  ensure  that  the 
apjjlicable  limit  is  reasonably  related  to 
trading  volume.  The  PHUC  believes  that 
this,  in  turn,  should  result  in  position 
limit  levels  that  serve  the  purposes  of 
protecting  investors  and  the  public 
interest  as  well  as  preventing  unfair  acts 
and  practices,  such  as  manipulation. 

IB)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Tlie  PHLX  does  not  beUeve  that  the 
proposed  rule  change  will  Impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

^k>  written  comments  were  either 
received  or  requested. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Re^ster  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  chan^  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  nimiber  in  the  caption 
above  and  should  be  submitted  by 
September  8, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 

authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-20232  Filed  a-17-94;  8:45  ami 

BILUNG  CODE  8010-01-M 

[Rel.  No.  iC-20473;  File  No.  812-^90501 
Van  Kampen  Moiiitt  Trust,  et  al. 

August  11,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Noticer  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Van  Kampen  Merritt 
Advantage  Municipal  Income  Trust, 
Van  Kampen  Merritt  Advantage 
Municipal  Income  Trust  II,  Van  Kampen 
Merritt  Advantage  Pennsylvania 
Municipal  Income  Trust,  Van  Kampen 
Merritt  California  Value  Municipal 
Income  Trust,  Van  Kampen  Merritt 
California  Municipal  Tnist,  Van 
Kampen  Merritt  California  Quality 
Municipal  Trust.  Van  Kampen  Merritt 
Equity  Trust,  Van  Kampen  Merritt 
Florida  Quality  Mtinidpal  Trust.  Van 
Kampen  Merritt  Florida  Municipal 
Opportunity  Trust,  Van  Kampen  Merritt 
Intermediate  Term  High  Income  Trust, 
Van  Kampen  Merritt  Investment  Grade 
Municipal  Trust,  Van  Kampen  Merritt 
Limited  Term  Hi^  hicome  Trust,  Van 
Kampen  Merritt  Massachusetts  Value 


"See  Securities  Exchange  Ai  t  Release  No.  22479. 
.■.u/jne.  note  9. 


'■•  17  r.KR  200.30-3(a)(12)  (1993). 
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Municipal  Income  Trust,  Van  Kampen 
Merritt  Monky  Market  Trust.  Van 
Kampen  Menritt  Municipal  Opportunity 
Trust  II,  VaiyKampen  Merritt  Municipal 
Opportunity  Trust,  Van  Kampen  Merritt 
Municipal  Income  Trust.  Van  Kampen 
Merritt  Municipal  Trust,  Van  Kampen 
Morritt  New  Jersey  Vajue  Municipal 
Income  Trust,  Van  Kampen  Merritt  New 
York  Value  Municipal  Income  Trust, 
Van  Kampen  Merritt  New  York  Quality 
Municipal  Trust.  Van  Kainpen  Merritt 
Ohio  Quality  Municipal  Trust,  Van 
Kampen  Merritt  Ohio  Value  Municipal 
Income  Trust.  Van  Kampen  Merritt 
Pennsylvania  Quality  Municipal  Trust. 
Van  Kampen  Merritt  Pennsylvania 
Value  Municipal  Income  Trust.  Van 
Kampen  Merritt  Pennsylvania  Tax  Free 
Income  Fund.  Van  Kampen  Merritt 
Prime  Rate  Income  Trust.  Van  Kampen 
Merritt  Select  Sector  Municipal  Trust. 
Van  Kampen  Merritt  Strategic  Sector 
Municipal  Trust,  Van  Kampen  Merritt 
Tax  Free  Money  Fund.  Van  Kampen 
Merritt  Tax  Free  Fund.  Van  Kampen 
Merritt  Trust  for  Investment  Grade 
California  Municipals.  Van  Kampgn 
Merritt  Trust  for  Investment  Grade 
Municipals,  Van  Kampen  Merritt  Trust 
for  Investment  Grade  New  York 
Municipals,  Van  Kampen  Morritt  Trust 
for  Insured  Municipals.  Van  Kampen 
Merritt  Trust  for  Investment  Grade 
Florida  Municipals.  Van  Kampen 
Merritt  Trust  for  Investment  Grade 
Pennsylvania  Municipals.  Van  Kampen 
Merritt  Trust  for  Investment  Grade  New 
Jersey  Municipals.  Van  Kampen  Merritt 
Trust.  Van  Kampen  Merritt  U.S. 
Government  Trust,  Van  Kampen  Merritt 
Value  Municipal  Income  Trust 
(collectively,  the  "Funds")  on  behalf  of 
themselves  and  any  series  thereof,  and 
Van  Kampen  Merritt  Investment 
Advisory  Corp.  fthe  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  13(a)(2). 
13(a)(3).  17(a)(1),  18(a).  18(c),  18(f)(1). 
(22f).  22(g).  and  23(a)  of  the  Act  and  rule 
2a-7  thereunder;  under  sections  6(c) 
and  1 7(b)  of  the  Act  for  an  exemption 
from  section  17(a)(1);  and  pursuant  to 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereunder  approving  certain  joint 
transactions. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  permit  the 
Funds  to  enter  into  deferred 
compensation  agreements  with  certain 
of  their  trustees. 

FiUNG  DATES:  The  Application  was  filed 
on  June  10,  1994.  and  amended  on  July 
28.  1994.  Applicants  have  agreed  to  file 
an  additional  amendment,  the  substance 
of  which  is  incorporated  herein,  during 
the  notice  period. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  AppUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  6. 1994.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicants:  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
Application.  The  complete  Application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  a  registered 
management  investment  company 
advised  by  the  Adviser,  a  registered 
investment  adviser  and  wholly-owned 
subsidiary'  of  The  Van  Kampen  Merritt 
Companies.  Inc.  The  Funds  request 
relief  on  behalf  of  themselves  and  any 
existing  series  thereof,  including  each 
applicant's  successor  in  interest  ^  and 
any  subsequently  registered  investment 
companies  advised  by  the  Adviser  or  by 
a  registered  investment  adviser 
controlling,  controlled  by,  or  under 
common  control  with  the  Adviser.  Any 
relief  granted  from  section  13(a)(3)  of  ' 
the  Act  would  extend  only  to  named 
applicants. 

2.  Trustees  who  are  not  "affiliated 
persons  "  as  defined  by  section  2(5)(3)  of 
the  Act  of  the  Adviser.  Van  Kampen 
Merritt.  Inc..  or  The  Van  Kampen 
Merritt  Companies,  Inc.  receive  annual 
fees  bx)m  the  Funds  for  their  services 
(the  "Eligible  Trustees").  Applicants 
propose  to  implement  a  deferred 
compensation  plan  (the  "Plan")  by 
means  of  a  deferred  fee  agreement  (the 


'The  tprm  •'surcp.^sors  in  interest"  is  limited  to 
er.titics  resulting  from  a  reorganization  into  another 
jurisdiction  or  a  change  in  tlie  type  of  business 
organization 


"Agreement")  entered  into  between  an 
Eligible  Trustee  and  the  respective 
Fund.  The  plan  would  permit  an 
Eligible  Trustee  to  elect  to  defer  to  a 
later  date  the  receipt  of  all  or  part  of  the 
trustee's  fees,  so  that  the  trustee  could 
defer  payment  of  income  taxes  on  such 
fees  or  for  other  reasons. 

3.  Under  the  Agreement,  the  dnferrcd 
foes  payable  by  a  Fund  to  a  particular 
Eligible  Trustee  wrill  be  crt  dited  to  a 
book  reserve  accoimt  established  by  the 
Fund  (the  "Deferred  Fee  Account").  The 
deferred  fees  will  be  accrued  in  an 
amount  equal  to  that  which  would  have 
been  earned  had  such  fees  (and  all 
income  earned  thereon)  been  invested 
and  reinvested  in  shares  of  the 
underlying  Fund  or  in  shares  of  one  oi 
more  other  Funds  that  may  be 
de<-ignated  from  time  to  time  by  the 
respective  boards  of  trustees  as  eligible 
investments  under  the  Plan  (the 
"Investment  Funds").  Under  (he 
Agreement,  the  Eligible  Trustee  selects 
from  among  available  Investment 
Funds.  The  return  on  an  Eligible 
Tnistee's  Deferred  Fee  Account  will  be 
ba.st;d  upon  the  return  of  the  Investment 
Funds  selected  by  the  particular  trustee, 
provided  that,  to  the  extent  one  or  more 
of  the  Investment  Fimds  selected  for 
investment  are  no  longer  in  existence, 
the  return  wrill  be  based  upon  a 
recognized  measure  of  prevailing  market 
interest  rates  [e.g.,  the  Treasarv  Bill 
rate). 

4.  By  deferring  the  fees  paid  to  its 
Eligible  Trustees,  a  Fund  will  retain 
assets  that  it  otherv^se  would  not  have 
if  such  fees  were  paid  on  a  current  basis. 
As  a  matter  of  prudent  risk 
management,  to  the  extent  an  Eligible 
Trustee  selects  Funds  other  than  the 
underlying  Fund,  it  is  intended  that  the 
Fund  will  purchase  and  hold  shri,-es  in 
amounts  equal  to  the  deemed 
investment  in  the  Funds  (such  shares 
are  referred  to  as  the  "Underlying 
Securities").  All  such  investments  will 
continue  to  be  a  part  of  the  general 
assets  and  property  of  the  Funds.  Thus, 
in  cases  where  Funds  purchase  shares  of 
Underlying  Securities,  the  amount  of 
Underlying  Securities  is  expected  to 
match  the  liability  created  bv  credits  to 
such  Deferred  Fee  Accounts. 

5.  The  obligations  of  each  Fund  to 
make  payments  from  the  Deferred  Fee 
Account  will  be  general  unsecured 
obligations  of  each  such  Fund  and 
payments  made  pursuant  to  the 
Agreement  will  be  made  from  such 
Fund's  general  assets  and  property.  The 
.Agreement  provides  that  the  Fund  is 
under  no  obligation  to  purchase,  hold, 
or  dispose  of  any  investments;  and  if  the 
Fund  chooses  to  purchase  securities  to 
cover  its  obligation  under  the  Plan,  then 
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all  such  seciirities  will  continue  to  be 
part  of  the  general  assets  and  property 
of  the  Fund.  In  addition,  the  Plan  does 
not  obligate  any  Fund  to  retain  a  trustee 
in  such  capacity,  nor  does  it  obligate 
any  Fund  to  pay  any  particular  level  of 
fees  to  any  trustee. 

6.  Under  the  Agreement,  deferred 
trustees'  fees  (including  earnings 
accrued  thereon)  will  generally  become 
payable  in  cash  in  equal  annual 
installments  over  a  period  of  five  years 
upon  the  Ehgible  Trustee's  retirement  or 
disability.  In  the  event  of  the  Eligible 
Trustee's  death,  amounts  payable  to  the 
trustee  under  the  Agreement  will  be 

Eaid  to  such  trustee's  designated 
aneficiary  or  estate.  The  Eligible 
Trustee's  right  to  receive  payments  will 
not  be  transferable. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  to  exempt 
applicants  from  sections  13(a)(2), 
t3(a)(3),  18(a),  18(c),  18(f)(1),  22(f). 
22(g),  and  23(a)  of  the  Act  and  rule  2a- 
7  thereunder  to  the  extent  necessary  to 
permit  the  Funds  to  offer  certain 
deferred  compensation  Plans;  sections 
6(c)  and  17(b)  to  exempt  appUcants  from 
section  17(a)(1)  to  permit  the  Funds  to 
sell  securities  issued  by  them  to 
participating  Funds;  and  section  1 7(d) 
of  the  Act  and  rule  17d-l  thereimder  to 
permit  the  Funds  to  effect  certain  joint 
transactions  incident  to  such  Plans.  The 
finding  required  by  section  17(b)(2)  is 
predicated  on  the  assiunption  that  relief 
is  granted  from  section  13(a)(3). 

2.  Sections  18(a)  and  18(c)  restrict  the 
ability  of  a  registered  closed-end 
investment  company  to  issue  senior 
securities.  Section  18(f)(l]  restricts  the 
abihty  of  a  registered  open-end 
investment  company  to  issue  senior 
securities.  Section  13(a)(2]  requires  that 
an  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  securities  not  contemplated 
by  the  recitals  of  policy  in  its 
registration  statement.  Applicants  state 
that  the  Plan  possesses  none  of  the 
characteristics  of  senior  securities  that 
led  Congress  to  enact  these  sections. 
Applicants  believe  that  the  Agreement 
would  not  induce  speculative 
investments  or  {Mt>vide  opportunities  for 
manipulative  allocation  of  the  expenses 
and  profits  of  any  Fund,  affect  control 
of  any  Fund,  confuse  investors,  convey 
a  false  impression  of  safety,  or  be 
inconsistent  with  the  theory  of 
mutuahty  of  risk.  All  Uabilities  created 
by  credits  to  the  Deferred  Fee  Account 
are  expected  to  be  ofiiset  by  essentially 
equal  amoimts  of  assets  that  would  not 
otherwise  exist  if  the  fees  were  paid  on 
a  current  basis. 


3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  All  such  restrictions  would 
be  clearly  set  forth  in  the  Agreement. 

4.  Sections  22(g)  and  23(a)  prohibit 
registered  open-end  investment 
companies  and  registered  close-end 
investment  companies,  respectively, 
from  issuing  any  of  their  securities  for 
services  or  for  property  other  than  cash 
or  securities.  These  provisions  are 
primarily  concerned  with  the  dilutive 
effect  on  the  equity  and  voting  power 
that  can  result  when  securities  are 
issued  for  consideration  that  is  not 
readily  valued.  Applicants  beUeve  that 
the  Plan  will  not  have  this  effect,  but 
merely  provides  for  deferral  of  payment 
of  fees  and  not  for  payment  in  securities 
for  services. 

5.  Section  13(a)(3)  provides  that  no 
registered  investment  company  shall, 
unless  authorized  by  the  vote  of  a 
majority  of  its  outstanding  voting 
securities,  deviate  from  any  investment 
pohcy  that  is  changeable  only  if 
authorized  by  shareholder  vote.  Each 
Fund  has  adopted  an  investment  policy 
regarding  the  piirchase  of  shares  of  other 
investment  companies,  which  policy 
could  prohibit  or  restrict  the  Fund  from 
purchasing  shares  of  other  investment 
companies.  Applicants  state  that  it  is 
appropriate  to  grant  an  exemption  from 
section  13(a)(3)  to  enable  the  Funds  to 
invest  in  Underlying  Securities  without 
a  shareholder  vote  to  achieve  the 
matching  of  Underlying  Securities  with 
the  deemed  investment  of  the  Deferred 
Fee  Accounts.  The  value  of  the 
Underlying  Securities  will  be  de 
minimis  in  relation  to  the  total  net 
assets  of  a  Fund,  and  will  match  the 
value  of  the  Fund's  obligations  to  pay 
deferted  fees.  Because  investment 
companies  that  might  exist  in  the  future 
could  establish  fundamental  policies 
that  would  accommodate  purchases  of 
shares  of  investment  companies  in 
connection  with  the  Plan,  the  relief 
requested  from  section  13(a)(3)  would 
extend  to  named  applicants  only. 

6.  Rule  2a-7  requires  a  registered 
investment  company  to  limit  its 
portfolio  to  seciuities  meeting  certain 
standards  of  maturity,  quality,  and 
diversification  as  a  condition  to 
adopting  the  term  "money  market"  as 
part  of  its  name  and  holding  itself  out 
to  investors  as  a  money  market  fund. 
Rule  2a-7  limits  the  extent  to  which  the 
net  asset  value  of  a  money  market  fund 
as  determined  pursuant  to  a  method 
prescribed  in  rule  2a-7  can  deviate  from 
its  net  asset  value  as  determined  by  the 
mark-to-market  method.  The  rule 
impoBes  conditions  that  reduce  the 


Ukelihood  that  a  money  market  fund 
will  hold  securities  that  will 
substantially  decline  in  value  and  cause 
such  fund'c  net  asset  value  to  deviate 
from  one  dollar  per  share.  Any  money 
market  Fund  that  values  its  assets  using 
a  method  prescribed  by  rule  2a-7  will 
buy  and  hold  Underlying  Securities  in 
an  amount  that  would  achieve  an  exact 
match  between  the  Fimd's  liability  to 
pay  deferred  fees  and  the  assets  that 
offset  that  liability, 

7.  Section  17(a)(1)  prohibits  an 
affiliated  person  of  a  registered 
investment  company  from  selling  any 
security  to  such  company,  except  in 
limited  circumstances.  Each  Fimd  may 
be  an  affiliate  of  each  other  Fimd. 
Section  17(a)(1)  was  designated  to 
prevent  sponsors  of  investment 
companies  from  using  investment 
company  assets  as  capital  for  enterprises 
with  which  they  were  associated. 
Applicants  believe  that  the  Funds' 
purchase  and  sale  of  Underlying 
Securities  pursuant  to  the  Plan  does  not 
implicate  these  concerns,  but  merely 
facilitates  the  matching  of  the  Fund's 
liabilities. 

8.  Section  17(d)  of  the  Act  prohibits 
affiliated  persons  irora  participating  in 
joint  transactions  with  a  registered 
investment  company  in  contravention  of 
rules  and  regulations  prescribed  bv  the 
SEC.  Rule  17d-l  under  the  Act 
prohibits  affiliated  persons  of  a 
registered  investment  company  from 
entering  into  joint  transactions  with  the 
investment  company  unless  the  SEC  has 
granted  an  order  permitting  such 
transaction.  Deferral  of  an  Eligible 
Trustee's  fees  in  accordance  with  the 
Plan  essentially  would  maintain  the 
parties,  A^iewed  both  separately  and  in 
their  relationship  to  one  another,  in  the 
same  position  as  if  the  fees  were  paid  on 
a  current  basis. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Any  money  market  Fxmd  that 
values  its  assets  in  accordance  with  a 
method  prescribed  in  rule  2a-7  will  buy 
and  hold  any  Underlying  Securities  that 
determine  performance  of  the  Deferred 
Fee  Accounts  to  achieve  an  exact  match 
between  such  Fund's  liability  to  pay 
deferred  fees  and  the  assets  that  offset 
that  liability. 

2.  If  a  Fund  purchase  shares  issued  by 
an  affiliated  Fund,  the  Fund  will  vote 
such  shares  in  the  same  proportion  as 
the  votes  of  all  other  shareholders  of 
such  affiliated  fund. 
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Fo7  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Dvputy  Secretary. 
(FR  Doc.  94-20233  Filed  8-17-94:  8:45  am] 

aiLUNG  CODE  801(M>1-M 

[Release  No.  34-34495:  File  No.  SR-NASD- 
94-43] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  the  Examination  Specifications  and 
Study  Outline  for  the  Direct 
Participation  Programs  Limited 
Principal  (Series  39)  Examination 

.•\ug'JSl  5.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
S(K:urities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  26. 1994,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  the  examination  specifications  and 
study  outhne  for  the  Direct  Participation 
Programs  Limited  Principal  ("Series 
39")  qualifications  examination.  The 
amendments  revise  materials  pertaining 
to  new  products,  and  include  new 
material  pertaining  to  recently  effective 
regulations  affecting  direct  participation 
programs.  The  number  of  questions  per 
examination  and  the  examination  time 
are  unaffected  by  the  amendments. 

The  above-described  amendments  do 
not  result  in  any  textual  changes  to  the 
NASD  By-Laws,  Schedules  to  the  By- 
Laws,  Rules,  practices  or  procedures. 

~  II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
inay  be  examined  at  the  places  specified 
!n  Item  IV  below.  The  NASD  has 
j'-npared  summaries,  set  forth  in 


Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A}  Self-Rpgulatory  Organization'!; 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD  periodically  reviews  the 
content  of  its  quaUfication  examinations 
to  determine  whether  amendments  are 
necessary  or  appropriate  in  view  of 
changes  pertaining  to  the  subject  m.atter 
covered  by  the  examinations.  The 
amendments  to  the  Series  39 
examination  are  designed  to  reflect 
recent  changes  in  the  products  offered 
in  the  industr>'  and  to  reflect  changes  in 
the  rules  and  regulations  affecting  direct 
participation  programs. 

The  NASD  is  requesting  that  the 
proposed  rule  change  be  effective 
within  45  days  of  SEC  approval. 

The  NASD  beheves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(g)(3)  of  the 
Act  in  that  the  proposed  changes  to  the 
examination  are  to  ensure  persons 
seeking  registration  in  the  securities 
industry  have  attained  the  requisite 
levels  of  knowledge  and  competence. 

(Bj  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  anv 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended 

(Cj  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determint; 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
sul/niit  written  data,  views,  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amtindments,  all  written  statements 
w  ith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubfic  Reference 
Room.  Copies  of  such  filing  will  also  be 
avaiiabie  for  inspection  and  copying  at 
the  principal  office  of  the  .\'ASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94--43  and  should  be 
sub:r,;ttcd  by  September  8.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv.' 

Margaret  H.  McFarland. 

DffHi  ty  Sfrn^'iory. 

jFR  !>K.  34- .'0313  Filed  8-17-94.  8  -IS  am! 

BiLUNG  COD£  B01(M)1-M 


[Release  No.  34-34494;  File  No.  SR-NASD- 
94-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendment  to 
the  Examination  Specifications  and 
Study  Outline  for  the  Direct 
Participation  Programs  Limited 
Representative  (Series  22) 
Examination 

.■\u;;i.s;  5.  1944 

Pursuant  to  Section  19{lij(l)  of  the 
Si-curifies  Exchange  .Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  26. 1994.  the 
National  Association  of  Securitiiss 
Df^alers.  hic.  ("NASD"  or  "Associaton") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Itrms.  11.  a:ul  III  blow,  which  hems 
hdvp  been  prepared  by  the  N.ASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
c:hange  from  interested  persons. 


iri:KRioo.30-j!,i)iii! 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  the  examination  specincations  and 
study  outline  for  the  EKrect  Participation 
Programs  Limited  Representative 
("Series  22")  qualifications 
examinations.  The  amendments  revise 
materials  pertaining  to  taxation,  and 
include  new  material  pertaining  to 
recently  effective  regulations  affecting 
direct  participation  programs.  The 
number  of  questions  per  examination 
and  the  examination  time  are  unaffected 
by  the  amendments. 

The  above-described  amendments  do 
not  result  in  any  textual  change  to  the 
NASD  By-Laws,  Schedules  to  the  By- 
Laws,  Rules,  practices  or  procedures. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  purpose 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sec'ions  (A)  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatorv  Oiv^nization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  periodically  reviews  the 
content  of  its  qualifications 
examinations  to  determine  whether 
amendments  are  necessary  or 
appropriate  in  view  of  changes 
pertaining  to  the  subject  matter  covered 
by  the  examination.  The  amendments  to 
the  Series  22  exeimination  are  designed 
to  reflect  recent  changes  in  the  products 
offered  in  the  industry  and  to  reflect 
changes  in  the  rules  and  regulations 
affecting  direct  participation  programs. 

The  NASD  is  requesting  that  the 
proposed  rule  change  be  effective 
within. 45  days  of  SEC  approval. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(g)(3)  of  the 
Act  in  that  the  proposed  changes  to  the 
examination  are  o  ensure  persons 
seeking  registration  in  the  securities 
industry  have  attained  the  requisite 
levels  of  knowledge  and  compptoncr 


(B)  Self-Regulatory  Organization  s 
StatenKnt  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  i  up\  ing  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-41  and  should  be 
submitted  by  September  8.  1994 


For  the  Comraission,  by  the  Division  of 
Market  Regulation,  piKsuant  to  delegated  . 

authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-20314  Filed  8-17-94;  8;45  am) 
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[Release  No.  34-^515;  File  No.  SR-NASD- 
94-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  proposed  rule  Change  by 
The  National  Association  of  Securities 
Dealers,  Inc.  Adding  Listing 
Requirements  To  Prohibit  Imnoediate 
Delistings  of  Units  on  Nasdaq 

August  10, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•'Act').  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  28, 1994.  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association  ') 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ft-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  provisions  of  Section 
19(b)(1)  of  the  Act,  the  NASD  is  filing 
a  proposed  rule  change  related  to  the 
listing  requirements  in  Parts  II  and  II!  of 
Schedule  D  to  the  NASD  By-Laws  that 
would  require  that:  (1)  An  issuer  of 
units  included  for  quotation  on  Nasdaq 
maintain  the  listing  for  a  minimum 
period  of  30  days;  (2)  an  issuer  provide 
the  NASD  with  notice  of  delisting  of  the 
units  at  least  15  days  prior  to  such 
action;  and  (3)  an  issuer  disclose  in  the 
prospectus  any  intention  to  immediately 
delist  the  units.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized. 

Schedule  D 

Part  II 

Sec.  l(c)(19(o)  *  *  • 

(b)  in  the  case  of  units,  the  minirnum 
period  for  inclusion  of  the  unites  shall  be  30 
days  from  the  first  day  of  inclusion,  except 
the  period  may  be  shortened  if  the  units  ore 
suspended  or  withdrawn  for  regulatory 
purposes.  Issuers  and  underwriters  seeking  to 
withdraw  units  from  inclusion  must  provide 


'  The  proposed  rule  change  was  originally  fiipd 
on  June  31,  1994,  and  was  amended  twice;  oncpo.o 
luly  22.  1994,  and  again  on  luly  28,  1994.  Both 
.imendmenls  are  available  for  inspection  \n  !hp 
Co(n:niss:i)ns  Public  Refc-rence  Room. 


Federal  Register  /  Vol.  59.  No.  159  /  Thursday.  August  18.  1994  /  Notices 


the  Association  with  notice  of  such  intent  at 
least  15  days  prior  to  withdrawal. 

•  »         •         *         » 

Sec.  1(c)  (21)  The  issuer  of  units  shall 
include  in  its  prospectus  or  other  offering 
document  used  in  connection  with  any 
offering  of  securities  that  is  required  to  be 
filed  with  the  Commission  under  the  Federal 
securities  laws  and  the  rules  and  regulations 
thereunder  a  statement  regarding  any 
intention  to  delist  the  units  immediately  after 
the  minimum  inclusion  period. 

*  *         «         »         » 

Part  III 

Sec.  5. 
(1)  Units 

(1)  Minimum  Inclusion  Period  and  Notice 
of  Withdrawal 

In  the  case  of  units,  the  minimum  period 
for  inclusion  of  the  units  shall  be  30  days 
from  the  first  day  of  inclusion,  except  the 
period  may  be  shortened  if  the  units  are 
suspended  or  withdrawn  for  regulatory 
purposes.  Issuers  and  underwrites  seeking  to 
withdraw  units  from  inclusion  must  provide 
the  Association  with  notice  of  such  intent  at 
least  15  days  prior  to  withdrawah 

(2)  Disclosure  R^uirements  for  Units 
Each  Nasdaq/NM  issuer  of  units  shall 

include  in  its  prospectus  or  other  offering 
document  used  in  connection  with  any 
offering  of  securities  that  is  required  to  be 
filed  with  the  Commission  under  the  federal 
securities  laws  and  the  rules  and  regulations 
promulgated  thereunder  a  statement 
regarding  any  intention  to  delist  the  units 
immediately  after  the  minimum  inclusion 
period. 

II.  Self-Regulatory  Organizations's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  FV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (G)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  new  listing 
requirements  for  units  is  to  address 
concerns  that  Nasdaq  has  experienced 
related  to  issuers  listing  and  then  almost 
immediately  thereafter  withdrawing 
units  from  inclusion  after  trading  has 
commenced.  In  sevwal  instances, 
certain  issuers  of  units  have  included 
such  units  for  quotation  on  Nasdaq 
combining  as  a  unit  common  stock 
previously  quoted  on  Nasdaq  with 
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previously  quoted  or  newly-issued 
warrants  for  the  same  common  stock. 
Shortly  after  the  units  are  listed  and 
trading  has  commenced,  these  issuers, 
without  any  prior  disclosure  of  their 
intention  or  advance  notice  to  investors, 
market  makers,  or  Nasdaq,  delist  the 
units.  Because  active  trading  in  these 
securities  has  commenced  with  the 
expectation  that  the  units  will  continue 
to  be  listed  on  Nasdaq,  the  sudden 
withdrawal  from  quotation  significantly 
and  adversely  affect  both  market 
markers  and  investors  who  have  traded 
in  these  securities. 

The  practice  of  immediate  delisting 
without  adequate  disclosure  clearly 
poses  harm  to  traders  and  investors  in 
those  securities  and  adversely  affects 
the  integrity  of  the  Nasdaq  Stock 
Market.  The  practice  causes  investor 
confusion  because  investors  who  have 
purchased  the  units  no  longer  have  a 
liquid  market  in  which  to  trade  these 
securities.  Additionally,  the  sudden 
withdrawal  may  cause  difficulties  for 
investors  and  meuket  makers  alike  who 
have  established  short  positions  in  the 
units.  These  traders  may  be  unable  to 
cover  their  short  positions  after  the 
delisting  has  occurred,  and  are  likely  to 
be  required  to  cover  these  short 
positions  by  purchasing  the  components 
of  the  unit  separately,  frequently  at  a 
premium  to  the  price  originally  being 
quoted  prior  to  the  delisting.  Indeed,  in 
those  situations  where  warrants  have 
been  issued  separately  from  the  imit,  it 
may  be  impossible  to  cover  the  short 
position. 

The  NASD  is  also  concerned  because 
the  practice  of  immediate  delisting  of 
imits  appears  to  raise  serious  regulatory 
issues  regarding  proper  disclosure  of  the 
issuers'  intentions  regarding  the  units 
and  it  poses  questions  about 
manipulative  practices  in  the  market  for 
the  units.  For  example,  if  the  prospectus 
contains  no  information  regarding  the 
issuer's  intention  or  contemplation  of 
delisting  immediately  or  shortly  after 
trading  commences,  it  is  reasonable  to 
question  whether  adequate  disclosure  of 
the  issuer's  plans  was  made.  Moreover, 
if  they  lead  underwriter  involved  in  the 
offering  also  dominates  or  controls  the 
market  in  the  units,  concerns  regarding 
manipulation  of  the  security  arise  if  the 
intention  is  to  force  short  selling 
investors  to  cover  their  short  positions 
at  a  premium  to  the  unit  prices. 

To  address  these  concerns  and  to 
promote  and  enhance  the  integrity  of 
the  Nasdaq  Stock  Market,  the  NASD  is 
proposing  three  changes  to  its  inclusion 
criteria  tor  units.  As  noted,  for  both 
Nasdaq  SmallCAPSM  units  and  National 
Market  units,  the  NASD  proposes  to 
impose  a  minimum  30-day  period 


within  which  the  units  may  not  be 
delisted,  absent  a  legitimate  regulatory 
interest  in  so  doing.  In  addition,  the 
NASD  believes  that  the  issuer  and  its 
advisors  should  provide  the  NASD  with 
adequate  notice  of  their  intention  to 
delist,  so  that  the  NASD  may  provide 
adequate  notice  to  investors  and  market 
makers  before  the  delisting  occurs. 
Because  it  is  important  that  investors  be 
provided  with  sufficient  time  to  obtain 
the  information  and  assess  its  effect  on 
their  positions,  the  NASD  is  proposing 
that  the  issuer  provide  such  notice  to 
the  NASD  at  least  15  days  before  the 
delisting  is  to  occur. 

In  addition,  the  NASD  is  concerned 
that  issuers  of  units  may  need  to  take 
additional  steps  to  ensure  that  adequate 
disclosure  of  their  intentions  regarding 
delisting  is  made  to  investors  prior  to 
the  offering  of  the  units.  It  would  appear 
to  be  a  reasonable  implication  that  an 
issuer  that  delists  within  a  short  period, 
i.e.,  a  matter  of  days,  after  the  initial 
inclusion  on  Nasdaq  should  reasonably 
have  anticipated  that  such  an  event  was 
intended  or  likely  to  occur.  Therefore, 
the  NASD  proposes  to  require  that 
issuers  make  adequate  disclosure  of 
their  delisting  intentions  in  their 
prospectuses. 

As  noted  in  a  recent  Commission 
release  regarding  Nasdaq  Stock  Market 
listing  requirements,^  the  NASD  has  the 
authority  to  preserve  and  strengthen  the 
quality  of  and  pubhc  confidence  in  its 
market.  Nasdaq  inclusion  criteria  are 
intended  to  promote  investor 
confidence  and  support  the  country's 
capital  formation  process.  Accordingly, 
inclusion  of  a  security  in  the  Nasdaq 
Stock  Market  should  carry  with  it  the 
confidence  that  the  security  will 
continue  to  be  available  for  trading  once 
listed,  unless  regulatory  issues  with  the 
security  arise.  These  proposed  changes 
address  concerns  regarding  the  trading 
and  listing  process  for  Nasdaq  securities 
and  enhance  the  integrity  of  Nasdaq 
listings.  With  the  minimum  listing 
requirement  of  30  days  for  units.  Oie 
NASD  enhances  the  likelihood  that  an 
orderly  trading  market  in  these 
securities  will  exist.  Similarly,  the  15 
day  advance  notice  of  delisting  and 
adequate  disclosure  of  an  issuer's  intent 
to  delist  promotes  proper  disclosure  of 
material  information  of  use  to  investors 
and  to  market  makers.  Consequently, 
the  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  in  that  these  proposed 
changes  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 


-StTurities  E.\chanf;f  Act  RelRsse  No.  34151 
(fhiH-  J.  1(»94|.  5>)  KR  29B43  ((une  9.  1994). 
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principles  of  trade,  to  facilitate 
transactions  in  these  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  (^>en  market 
and  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
pubhc  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  beiieve  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

IC]  Self-Regukjtory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rnle  Giange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  In 
particular,  the  Commission  invites  the 
written  views  of  interested  persons 
concerning  any  hardship  encountered 
by  members  or  other  persons  due  to  the 
unforeseen  delisting  of  units  and 
whether  the  proposed  rule  change  will 
provide  effective  protection  against  such 
hardship.  Persons  making  written 
submissions  should  hie  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Bled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-38  and  should  be 
submitted  by  September  8,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[PR  Doc.  94-20315  Filed  8-1T-94;  fl:45aml 
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Delaware  Group  Trend  Fund,  (nc.,  et 
al.;  Notice  of  Application 

August  12,  1994. 

AGBiCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Delaware  Group  Trend 
Fund,  Inc.,  Delaware  Group  Decatur 
Fund,  Inc.,  Delaware  Group  Delaware 
Fund,  Inc.,  Delaware  Group  DelCap 
Fund,  Inc.,  Delaware  Group  Value  Fund, 
Inc.,  Delaware  Group  Premium  Fund. 
Inc.,  Delaware  Group  Global  & 
Intamational  Funds,  Inc.,  Delaware 
Pooled  Trust,  Inc.  (collectively,  the 
"Non-Daily  Dividend  Funds");  and 
Delaware  Group  Tax-Free  Fund,  Inc., 
Delaware  Group  Government  Fund,  Inc., 
Delaware  Group  Delchester  High-Yield 
Bond  Fund,  Inc.,  Delaware  Group 
Treasury  Reserves,  Inc..  Delaware 
Management  Company  Tax-Free  Income 
Trust-PA,  Delaware  Group  Cash 
Reserve,  Inc.,  and  Delaware  Group  Tax- 
Free  Money  Fund,  Inc.  (collectively,  the 
"Daily  Dividend  Funds")  (the  Non-Dauly 
Dividend  Funds  and  the  Daily  Dividend 
Funds  are  collectively  referred  to  herein 
as  the  "Funds");  and  Delaware 
Management  Company,  Inc.,  and 
Delaware  International  Advisers  Ltd. 
(together,  the  "Advisers"),  ajid  Delaware 
Distributors,  Inc.  (the  "Distributor"). 
(The  Advisers,  Distributor,  Non-Daily 
Dividend  Funds,  and  I>aily  Dividend 
Funds  are  collectively  referred  to  herein 
as  the  "Applicants".) 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  18(f)(1),  18(g),  18(i).  22(c)  and 
22(4)  of  the  Act  and  mie  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the  Non-Daily 


Dividend  Funds  to  issue  an  unlimited 
number  of  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities.  This  aspect  of  the  order 
would  supersede  a  prior  multi-class 
order  (the  "1992  Order")  that  permits 
the  Non-Daily  Dividend  Funds  to  issue 
two  classes  of  shares.'  The  order  also 
would  permit  the  Funds  to  assess,  and 
under  certain  circumstances  waive  or 
reduce,  a  contingent  deferred  sales 
charge  { "CDSC").  This  aspect  of  the 
order  would  supersede  a  prior  CDSC 
order  (the  "Existing  CDSC  Order")  by 
consolidating  the  ODSC  arrangement  for 
the  Funds.^ 

FILING  DATES:  The  application  was  filed 
on  May  23,  1994  and  amended  on  July 
14, 1994.  Applicants  have  agreed  to  file 
an  additional  amendment,  the  substance 
of  which  is  incorporated  herein,  during 
the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  2,  1994  and^shouldbe 
accompanied  by  {HOof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  issues  contested.  Persons 
who  wish  to  be  notified  of  a  hearing 
may  request  notification  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
Applicants,  One  Conunerce  Square, 
Philadelphia,  Permsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC*s  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Advisers 
provide  investment  advisory  aiul 
administrative  services  to  each  of  the 


'17(;m200.3O-3(a)(12J. 


'  investment  Cximpaay  Act  Release  No.  19086 
(Nov.  9,  1992). 

^  investment  Company  Act  Rolcase  No.  19440 
(Apr.  27,  19«>3t. 
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Funds.  The  Distributor  acts  as  principal 
underwriter  for  the  Funds. 

2.  Under  the  1992  Order,  the  Non- 
Daily  Dividend  Funds  may  offer  two 
classes  of  shares:  one  with  a  front-end 
sales  load  and  a  rule  12b-l  plan.^and 
another  without  a  front-end  sales  load 
or  a  rule  12b-l  plan.  The  requested 
order  is  intended  to  supersede  the  1992 
Order  to  permit  a  contemplated  third 
class  of  shares  as  well  as  an  unlimited 
number  of  future  classes  of  shares. 

3.  Most  of  the  applicants  are  also 
parties  to  the  Existing  CDSC  Order, 
which  permits  the  imposition  of  a 
CDSC.  In  order  to  consolidate  the 
obHgations  of  the  applicants,  the 
requested  order  is  intended  to  supersede 
the  Existing  CDSC  Order  for  all  Funds 
in  the  Delaware  Group,  both  those 
which  declare  a  dividend  daily  and 
those  which  do  not. 

Multiple-Class  Representations 

1.  The  Non-Daily  Dividend  Funds,  on 
behalf  of  themselves  and  future 
investment  companies  for  which  the 
Advisers,  or  any  person  controlled  by  or 
under  common  control  with  the 
Advisers,  may  serve  as  investment 
adviser,  or  for  which  the  underwriter,  or 
any  person  controlled  by  or  under 
common  control  with  the  underwriter, 
may  serve  as  principal  underwriter, 
request  an  order  to  permit  the  Non-Daily 
Dividend  Funds  to  issue  multiple 
classes  of  shares.  The  Non-Daily 
Dividend  Funds  propose  to  establish  a 
multiple-class  system  to  enable  each  of 
the  Non-Daily  Dividend  Funds  to  offer 
investors  the  option  of  purchasing 
shares  either  (a)  with  a  conventional 
front-end  load  and  a  rule  12b-l  fee 
("Class  A  shares"),  (b)  without  a  front- 
end  load  or  a  rule  12b-l  fee  ("Class  B 
shares"),  or  (c)  subject  to  a  CDSC  and  a 
higher  rule  12b-l  fee  ("Class  C  shares"). 
In  addition,  the  Non-Daily  Dividend 
Funds  may  from  time  to  time  create  one 
or  more  additional  classes  of  shares,  the 
terms  of  which  may  differ  from  the 
classes  currently  offered. 

2.  The  terms  of  the  future  classes  may 
differ  from  Class  A,  Class  B,  and  Class 
C  shares  only  in  the  following  respects: 
(a)  Any  such  class  may  bear  different 
distribution  and  servicing  fees  in 
conjunction  with  a  rule  12b-l  plan;  (b) 
any  such  class  may  be  offered  in 
conjunction  with  a  non-rule  12b-l 
shareholder  services  plan;  (c)  any  such 
class  may  bear  different  designations; 
(d)  any  such  class  will  have  exclusive 
voting  rights  with  respect  to  any  rule 
12b-l  plan  adopted  exclusively  with 
respect  to  such  class,  except  as  provided 
in  the  conditions  below;  (e)  any  such 
class  may  have  different  conversion 
and/or  exchange  features;  and  (f)  any 


such  class  may  bear  any  of  the  expenses, 
hsted  in  multiple-class  condition  1. 
attributable  specifically  to  such  class 
("Class  Expenses"). 

3.  All  expenses  incurred  by  a  Non- 
Daily  Dividend  Fund  will  be" allocated 
among  the  various  classes  of  shares 
based  on  the  net  assets  of  the  Non-Daily 
Dividend  Fimd  attributable  to  each  such 
class,  except  that  each  class's  net  asset 
value  and  expenses  will  reflect  the 
expenses  associated  with  that  class's 
rule  12b-l  plan  (if  any),  expenses 
associated  with  a  shareholder  services 
plan  (if  any),  and  any  Class  Expenses. 
Expenses  of  a  fund  allocated  to  a 
particular  class  of  shares  of  that  fund 
will  be  borne  on  a  pro  rata  basis  by  each 
outstanding  share  of  that  class. 

4.  A  Non-Daily  Dividend  Fund  may 
also  permit  one  class  of  shares 
("Purchase  Class")  to  convert  to  another 
class  of  shares  ("Target  Class")  after 
expiration  of  a  certain  period.  Such 
Purchase  Qass  shares  (except  those 
purchased  through  the  reinvestment  of 
di\'idends  and  other  distributions) 
would  automatically  convert  to  Target 
Class  shares  at  the  relative  net  asset 
values  of  each  of  the  classes,  and  would 
thereafter  be  subject  to  a  lower  rule  12b- 
1  fee. 

5.  All  Purchase  Class  shares  in  a 
shareholder's  account  that  were 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  purchase  Class  (and  which 
have  not  converted  to  Target  Class) 
would  be  considered  to  be  held  in  a 
separate  sub-account.  Each  time  any 
Purchase  Class  shares  in  the 
shareholder's  account  (other  than  those 
in  the  sub-account)  convert  to  Target 
Class  shares,  a  pro  rata  portion  of  the 
Purchase  Class  shares  then  in  the  sub- 
account also  would  convert  to  Target 
Class  shares. 

Multiple-Class  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(e)  of  The  Act  to  the 
extent  that  the  proposed  issuance  of 
multiple  classes  of  shares  representing 
interests  in  the  Non-Daily  Dividend 
Funds  might  be  deemed:'(l)  To  result  in 
a  "senior  security"  within  the  meaning 
of  section  18(g)  of  the  Act  and  to  be 
prohibited  by  section  18(b)(1)  of  the  Act; 
and  (2)  to  violate  the  equal  voting 
provisions  of  section  18(i)  of  the  Act. 
The  multiple-class  distribution  system 
for  the  Non-Daily  Dividend  Funds  does 
not  involve  borrowings  and  does  not 
affect  the  integrity  of  the  funds,  existing 
assets  or  reserves,  or  the  interests  of 
existing  shareholders.  The  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
funds,  since  all  such  shares  will 


participate  pro  rata  in  all  of  a  fund's 
appreciation  income  and  expenses  (with 
the  exception  of  the  different  fees 
associated  with  the  various  rule  12b-l 
and  shareholder  services  plans  and 
Class  Expenses). 

Multiple-Class  Conditions 

Applicants  agree  that  the  order 
granting  the  request  relief  with  respect 
to  multiple  classes  of  shares  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  of  a  Non-Daily 
Dividend  Fund  will  represent  interests 
in  the  same  portfoUo  of  investments  and 
be  identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  will  relate  solely  to: 
(a)  Different  expenses  which  the  board 
of  directors  or  trustees  of  a  Non-Daily 
Dividend  Fund  determines  to  allocate  to 
a  specific  class,  which  are  limited  to;  (i) 
transfer  agent  fees;  and  (ii)  other 
expenses  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  unless  and 
until  approved  by  the  SEC  pursuant  to 
an  amended  order;  (b)  expenses 
assessed  to  a  class  pursuant  to  a  rule 
12b-l  plan  (if  any),  or  shareholder 
service  plan  (if  any);  (c)  the  fact  that 
classes  will  vote  separately  with  respect 
to  the  Non-Daily  Dividend  Funds  12b- 
1  plan  and  shareholder  services  plan. 
except  as  provided  in  CDSC  condition  3 
below;  (d)  the  fact  that  only  certain 
classes  will  have  a  conversion  feature; 
(e)  the  different  exchange  privileges  of 
the  classes  of  shares;  and  (f)  the 
designation  of  each  class  of  shains  of  the 
Non-Daily  Dividend  Fund. 

2.  The  directors  of  the  Non-Dailv 
Dividends  Funds,  including  a  majority 
of  the  independent  directors,  have 
approved  the  multiple-class  distribution 
system.  The  minutes  of  the  meetings  of 
the  directors  of  each  of  the  Noii-Uaily 
Dividend  Funds  regarding  the 
deliberations  of  the  director  with 
respect  to  the  approvals  necessary-  tn 
implement  the  multiple-class 
distribution  system  will  reflect  in  detail 
the  reasons  for  the  directors' 
determination  that  the  multiple-class 
distribution  system  is  in  the  best 
interest  of  both  the  Non-Daily  Dividend 
Fund  and  its  shareholders. 

3.  On  on  ongoing  basis,  the  directors 
of  the  Non-Daily  Dividend  Fund.s. 
pursuant  to  their  fiduciary 
responsibihties  under  the  Act  and 
otherwise,  will  monitor  each  Non-Daily 
Dividend  Fund  for  the  existence  of  any 
material  conflicts  among  the  interests  of 
the  classes  of  shares.  The  directors, 
including  a  majority  of  the  indejjendent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
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such  cxMiflicts  that  may  develop.  The 
Advisers  and  the  Distributor  will  be 
respoosible  for  reporting  any  potential 
or  existing  conflicts  to  the  directors.  If 
a  conflict  arises,  the  Advisers  and  the 
Distributor,  at  their  own  cost,  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  Tne  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  ■  vote  of  the  board  of 
directors  including  a  majority  of  the 
independent  directors.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  Non-Daily  Dividend  Fund  to  meet 
Class  Expenses  shall  provide  to  the 
board  of  directors,  and  the  directors 
shall  review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  «vere  made. 

5.  The  directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  any 
shareholder  services  plans  and  any  12b- 
1  plans  complying  with  paragraph 
(b)(3)(ii)ofrule  1 2b-l ,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  rule  12b-l  plan  or 
shareholder  services  plan  fee  charged  to 
that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
will  not  be  presented  to  the  directors  to 
justify  any  fee  attributable  to  that  class. 
The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  independent  directors  in 
the  exercise  of  their  fiduciary  duties. 

6.  If  any  class  will  be  subject  to  a 
sharehoider  services  plan,  such 
shareholder  services  plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  iii  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

7.  Dividends  paid  by  a  Non-Daily 
Dividend  Fund  with  respect  to  each 
class  of  its  shares,  to  the  extent  any 
dividends  are  paid,  will  be  calculated  in 
the  same  manner,  at  the  same  time,  on 
the  same  day.  and  will  be  in  the  same 
amount,  except  that  expenditures 
associated  with  any  rule  12b-l  plan  or 
shareholder  servicing  plan  relating  to  a 
particular  class  will  be  borne 
exclusively  by  the  affected  class  and  any 
designated  Class  Expenses  will  Im?  borne 
oxcJusjvely  by  the  affected  d.tss. 


8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of  . 
expenses  among  the  classes  have  been 
reviewed  by  an  Independent  Examiner 
(the  "Independent  Examiner").  TTie 
Independent  Examiner  has  rendered  a 
report  to  the  Non-Daily  Dividends 
Funds,  which  has  been  provided  to  the 
staff  of  the  SEC,  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Independent 
Exaiainer,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Non-Daily 
Dividend  Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Independent 
Examiner  will  be  filed  as  part  of  the 
periodic  reports  filed  with  the  SEC 
pursuant  to  sections  30(a)  and  30(b)(1) 
of  the  Act.  The  work  papers  of  the 
Independent  Examiner  with  respect  to 
such  reports,  following  request  by  the 
Non-Daily  Dividend  Funds  (which  the 
Non-Daily  Dividend  Funds  agree  to 
provide),  will  be  available  for  inspection 
by  the  SEC  staff  upon  written  request  to 
the  Non-Daily  Dividend  Funds  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director  and  any  Regional 
Administrator  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"Repiort  on  Policies  and  Procedures 
Placed  in  Operation"  and  the  ongoing 
reports  will  be  "Reports  on  Policies  and 
Procedures  Plac-ed  in  Operation  and 
Tests  of  Operating  Effectiveness"  as 
defined  and  described  in  SAS  No.  70  of 
the  American  Institute  of  Certified 
Public  Accounts  ("AiCPA"),  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
lime. 

9.  Applicants  have  adequdte  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  ass4;t  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  am<jng  the  tJasses 
of  shares  and  this  repre?t;ntalion  has 
been  concurred  with  by  the 
Independent  Examinor  in  the  initial 
ri'port  rtiferrrd  to  in  cuntiitiiin  (8)  ;ilK>vn 


and  will  be  concurred  writh  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (8)  above.  Applicants 
will  take  immediate  corrective  action  if 
this  representation  is  not  concurred  in 
by  the  Independent  Examiner  or 
appropriate  substitute  Independent 
Examiner. 

10.  The  prospectus  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  NNi-Daily 
Dividend  Fund  shares  may  receive 
different  compensation  with  respect  to 
one  particular  class  of  shares  over 
another  in  a  Non-Daily  Dividend  Fund. 

11.  The  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Non-Daily  Dividend  Funds  to  agree 
to  conform  to  such  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  graiited  and  the 
duties  and  responsibilities  of  the 
directors  with  respect  to  the  multiple- 
class  distribution  system  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  directors. 

13.  The  Non-Daily  dividend  Funds 
will  disclose  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
deferred  sales  loads,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  The  Non-Daily 
Dividend  Funds  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  a  Non-Daily  Dividend  Fimd  as 
a  whole  generally  and  not  on  a  per  class 
basis.  Each  Non-Daily  Dividend  Fund's 
per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Non-Daily  Dividend  Fund.  To  the  extent 
that  any  advertisement  or  sales 
literature  describes  the  expenses  or 
performance  data  applicable  to  any  class 
of  shares  of  a  Non-Daily  Dividend  Fund, 
it  will  also  disclose  the  respective 
Rxpenses  andVor  performance  data 
applicable  to  all  classes  of  shares  of 
such  Non-Daily  Dividend  Fund.  The 
information  provided  by  appUcjints  for 
publication  in  any  nev.  spaper  or  similar 
lifting  of  a  Nnn-E)aily  dividend  F'und's 
i)t!t  a.s.si't  value  or  public  offering  pri»  p 
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will  present  eacb  eiass  of  shares 

separately. 

14.  Apphcants  adiBowiedge  tbaX  the 
grant  of  the  e3(empave  order  requested 
by  the  applkation  will  not  imply  SEC 
approval,  authorization  of  or 
acquiescence  In  any  particular  '.«vel  of 
payments  that  the  Non-Daily  Dividend 
Funds  may  make  pursuant  to  any 
distrlbutioQ  plan  or  shareholder  serviois 
plan  in  reliance  on  the  pxemptive  order. 

CDSC  RepnKentalions 

1.  In  order  to  consoJidiUe  the  rights 
and  obligations  of  the  Funds  in  the 
Delaware  Group  with  re.spect  to  the 
imposition  of  a  CDSC,  any  order  granted 
in  connection  with  this  application  will 
supersede  the  Existing  CDSC  Order  and 
will  apply  to  any  Fund.  Any  CDSC  will 
not  1)6  imposed  on  redemptions  of 
shares  which  were  parchased  more  than 
a  certain  designated  time  period  prior  to 
the  redfanptions  (the  "CDSC  Period  ^  or 
on  shares  derived  from  reinve9tmer>t  of 
distributions.  Fiirtbennore,  no  CDSC 
will  be  imposed  on  an  amount  whirh 
ret^esents  an  increase  in  the  value  of  a 
shareholder's  account  rentlting  from 
capital  appreciation  above  tbe  amount 
paid  for  sharas  purchased  during  tbe 
CDSC  Period.  Ill*  amount  of  any 
applicabla  CDSC  wiU  be  calcaUled  by 
muhiplytng  the  appbcabJe  percentage 
charge  by  tbe  lesser  of  (1)  the  net  asut 
value  of  the  shaics  at  the  time  of 
purchase,  and  (2)  tbe  net  asset  value  of 
the  shares  at  the  time  of  redemption,  bi 
determining  the  appbcability  and  rate  of 
any  CDSC,  it  wrill  be  assumed  that  a 
redemption  is  made  first  of  shares 
representing  reinvestment  of  dividends 
and  capital  gain  distributions,  and  then 
of  other  shares  held  by  the  shareholder 
for  the  longest  period  of  time.  This 
should  ;.r,ult  in  the  charge,  If  any,  being 
imposi;  i  ..■  the  lowest  possible  rate.  Tlie 
sum  of  any  C  DSC,  front-end  sales 
charge,  and  asset-based  sales  cbargR  will 
MO*,  oxc :o»'d  the  maximum  sales  chargt 
pfiriuis.siLrle  under  Article  III,  S*;aion 
29(d)  of  tti.'  National  As.sociaticn  of 
Spcuri!.>\s  Ooalors  Rulos  of  Fair  !'r,j(.tiii\ 

2  Apphamts  rer,uest  .'■eiief  to  ppnn'! 
tach  Fi:;.d  to  waive  or  rvdiicv  tiif  CDSC 
in  certain  circumstaiices.  Any  waiver  or 
redaction  wilJ  c(,mply  wilh  fhi; 
conditions  in  parngrapiis  (ij)  thr:.'.ij;!i  (.i) 
of  rule  22(i-l  <,f  the  Act.  ApphVaiits  also 
intf  nd  to  (nredit  the  time;  during  whif  h 
a  shiiTohuldf^r  hold  rrdc-onii-d  shnrr  s,  if 
a  (.DSC  is  paid  in  conner  tion  with  ;t 
rcdenipiion  of  shan-s  fniidwrd  by  a 
loinvpstmrr.t  effected  witliin  ninety 
days  aftrr  rodcmplion  pursuant  to  the' 
i'lind's  n^instatumcnt  privili'^;i'. 

3.  If  the  diret.fors  of  a  Fund,  which 
has  bwn  waiving  or  reducing  its  CDSC 
in  n  specific  situiifiim.  deti.'rmin<!  thiit 


such  Fund  not  waive  or  reduce  such 
CDSC  any  Jonger,  the  <fisclosaTe  in  that 

Fund's  prospectus  will  be  appropriately 
revised.  Also,  any  shares  pwchased 
pnor  to  the  termination  of  such  waiver 
or  red'jction  would  be  able  to  have  the 
CIJ.SC  waived  or  reduced  as  provided  in 
a  Fund's  prospectus  at  the  time  of  the 
pu.-^chase  of  .-jch  shart-s. 

CDSC  legal  Analysis 

1.  .A^.piicants  request  an  exemstion 
under  section  6fc)  from  sections* 
2{a)(rZl  2(a)(35).  22(c)  and  22(d)  cfth« 
Act  and  rule  22c-l  thereunder  to  3£sess 
a  CDSC  on  cer*aia  redemptions  of 
shares  of  a  Fand  ajid  to  peraiit  the 
Funds  to  waive  or  reduce  the  CDSC 
wi-Ji  respecx  to  certain  types  of 
reiiemptions.  Applicants  believe  that 
the  imposition  of  the  CDSC  on  certain 
classes  of  the  Funds  is  fair  and  in  tbe 
best  interests  cf  their  shareholders. 

CDSC  Conditions 

Applicants  agrv?e  that  the  order 
granting  the  requested  relief  with 
respect  to  the  imposition  of  a  CDSC 
shall  be  subject  to  the  following 
conditions: 

1.  Apphcants  v/ill  comply  wiLh  the 
provisiorxs  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  J  6619  (Nov.  2. 1988).  as 
such  rule  is  currently  proposed  and  as 

it  m.ay  be  reproposcd.  adopted  or 
amended. 

2.  Any  class  of  shares  with  a 
conversion  feature  wiU  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  vjines  of  the  two 
classes,  without  fho  -mposition  of  any 
sales  load.  fee.  or  otn'jr  charge.  .After 
conversion,  the  corivorted  shares  u-ill  be 
.subject  to  an  asset  based  sales  charge 
end/or  service  fee  (a.s  fho;r  rni-ms  are 
defined  in  Arti..!.^  HI.  Sitj.c;  26  of  the 
NASD's  Ruins  or"  .*^,:.r  Pre.  tu  t  L  if  any. 
thsi  in  the  aggrrg.nte  are  Inwrrthan  the 
jssel-ba.sed  saJos  rha.-^e  ,md  sorvire  fee 
In  whu  h  !hi»y  wcr:  -.i.'bjrrf  pnOr  to  the 

•  tinvrp,;r>ll. 

■i  If  a  Fund  implciiipnts  any 
.•;h:c!uinif\rjt  to  its  nde  121>-1  plan  (or.  .i 
prnsMitrd  to  sharciiiidors  adopts  or 
i.'nplcms^r.is  any  ain.'noir.f.nt  of  a  non- 
Ri:l(-  ]Z}>-1  sh.ir'-hi/l(i"rs(;rvi(;Hb  pl;,j:) 
t.'i.it  Mo:!id  lacjcnse;  inair.'i.'dfv  the 
aiiiounf  th^it  nviy  bn  borne  by  Ihn  Ta.-^i^*'! 
Ci.iss  Shares  imdci  Ihf  p!,tn.  I'xistijit; 
I'un  hasc  C.'.is^  Siuircs  will  stop 
couvi'ilii-.i;  into  Tarti^'t  Cias,s  Sh.r.vs 
unlfss  lh('  i'urc:h;i.>M.  Ch).^,s  t.hareholdtis. 
voting  snp.iratoly  as  a^dass,  approve  the 
p^op<l^ai.  Tiit;  dir^tTo^rs  shali  '..ike  scch 
:it:tiun  as  is  riPiiK-ssap.'  to  ►»i:si;.";   fh.ii 
rxisting  Purr  hns.-  CLiss  S.'iarr-s  an-- 
exchanged  or  i  oir.^'rted  mtu  .i  mw  i  I.m.s-s 
iif  shares  (ihe  •  Nm'w  largt-t  (.l.iss*  1. 


ideoticd  in  ai)  material  respects  to  the 
Target  Cbss  a«  it  existed  prior  to 
impJemenUtion  of  tbe  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  tbe 
Target  Class.  If  deenied  advisable  by  tbe 
directors  to  implement  the  toregoii^, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  Shares  for 
a  new  class  (the  "New  PurrJiase  Class^, 
identical  to  existing  Purchase  Class 
Shares  in  ail  material  respects  except 
that  New  Purchase  Gass  Shares  will 
(onvert  to  New  Target  Class  Shares.  The 
New  Target  Qass  and  Vew  Purchase 
Class  may  be  formed  without  further 
exemptive  relief.  Ejkchan^es  or 
conversitms  described  in  this  condition 
shall  be  effected  in  a  raaaner  that  the 
directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  Multiple-Class 
Condition  3,  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Target  Clase  or 
New  Purchase  Qass  shall  be  borne 
solely  by  the  Advisers  and  the 
Distributor.  The  Purchase  Clasa  Shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  Target  Qass 
Shares  subject  to  th«  higher  maximum 
payment,  provided  fhat'the  .-naterial 
features  of  the  Target  Class  plan  and  the 
relationship  of  su<:h  plan  to  the 
Purchase  Class  Shares  are  disclosed  in 
an  effective  registration  statement. 

For  the  Coinraisslon.  by  ;h«  Division  oi 
Investmenl  .\tanagpnr)«.';it.  under  delegaied 
authority. 

MarsaretH.  McFariand, 

Deputy  SfCTKarv 

|FR  Doc.  94^20:»11  Filed  8-T7-94,  8.4.i  a,-» 

BtLLMG  t»oe  aott-ot-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (MEDIQ^PRN  Life  Support 
Services,  fnc  ,  llVa'/b  Senior  Secured 
Notes  Due  1999);  File  Nc.  1-  1t286 

M2iD!Q/!'RN  L.f..  .Sopp>,rt  S."rxi(-c-s. 
int..  |"Con)pan\"j  has  filed  an 
;:t;|jlu  aUnn  with  Ihf  Sw  unties  and 
F>u  hang*:  r.untjiussum  ("Comnushiuij  ]. 
pursuant  to  .SectKin  12(d)  of  the- 
.Stt.u.nncs  F..\'  hangc  Ac!  of  10-^4  (".'^ir") 
and  Rule  i:di-2(.1)  |'ronuiii;:il»  d 
thiTtunricr.  I.»  withdraw  tne  abov.? 
fpi-cifit-d  sw  Liiifv  from  I'jMjng.i.'id 
n  pi.stration  on  the  Amem  an  Sim  k 
KM.h.inge.  Inr   (".•Kr.U'x") 

i  hn  r,:.im.n>  ilieyi  i.'  jn  the  appiu  irtKin 
irr  vviih(ir,r.vir.g  !;i,s  securit.'  irom 
listing  and  rpyisfnttinn  include  th*- 
fcliiiwing: 

.•\(  ( (irditij;  Id  \\]v  CiHiipany,  it.s  Board 
<if  Pi.'i'i  l.irs  |i!i.    ■Miiard   )  inianininusly 
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adopted  a  resolution  on  July  19.  1994. 
to  withdraw  the  Company's  securities 
from  listing  on  the  Amex.  The  decision 
of  the  Board  was  based  upon  the 
following  reasons: 

fl)  The  trading  of  the  Securities  on 
the  Exchange  has  been  very  limited 
since  listing  with  most  transictions 
conducted  through  several  market 
makers  in  the  over-the-counter  market, 

(2)  The  holders  of  the  Securities  will 
continue  to  receive  annual  audited 
financial  reports  from  the  Company 
under  terms  of  the  Indenture  (within 
120  days  after  each  fiscal  year),  without 
the  additional  burden  and  costs  of 
compliance  by  the  Company  with  the 
proxy  and  reporting  requirements  of  the 
Act,  including  the  filing  of  reports  of 
Forms  10-K  and  10-Q; 

(3)  Procedural  requirements  which 
restrict  communications  between  the 
Company  and  the  holders  of  the 
Securities  can  be  eliminated,  providing 
increased  flexibility  for  the  Company  in 
the  management  of  its  affairs  and 
enabling  the  Company  and  the  holders 
of  the  Securities  to  communicate  on  a 
basis  more  comparable  to  that  of  the 
Company's  other  lenders; 

(4)  As  of  July  14, 199*4,  there  were 
only  22  holders  of  record  of  the 
Securities,  and,  pursuant  to  information 
available  to  the  Company  from  public 
and  other  sources,  the  Company 
believes  there  are  less  than  100 
beneficial  owners  of  the  Securities; 

(5)  Continued  listing  on  the  Exchange 
and  registration  under  the  Act  imposes 
additional  costs  and  expenses  on  the 
Company;  and 

(6)  The  Company  is  not  obligated 
under  the  Indenture  (pursuant  to  which 
the  Securities  were  listed)  to  list  the 
Securities  on  the  Exchange  or  any  other 
national  securities  exchange  or  trading 
market. 

Any  interested  person  may,  on  or 
before  August  2&,  1994,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an- order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commis^on,  by  the  Division  of 
Maricet  Regulatmn.  pursuant  to  delegated 
ai!tho.-itv. 
Junuihan  G.  Katz, 

If-R  Dot  94-20312  Filed  8-i;-y4;  8.4S  am) 

BILUNQ  CODE  301C-0t-M 


[Release  No.  35-26101) 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

Au2Uit  12,  1994. 

Notice  is  hereby  given  that  the 
following  filiiig(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicttion(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  6,  1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
reque,st.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  thet  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  dale,  the  appUcation(s) 
and/or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Columbia  Gas  System,  Inc.  (70- 
7903) 

The  Cojumbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road. 
Wilmington,  Delaware  19807,  a 
registered  holding  company,  has  filed  a 
declaration  under  Sections  6(a)  and  7  of 
the  Act.' 

Bv  order  dated  September  20, 1991 
(HCAR  No.  25380),  Columbia  was 


'  Coliunbia  and  its  wholly  owned  iubsidiary 
comprfn).  Columbia  Gas  Transmission  Co'porjtion. 
filed  for  protect'on  with  the  Bankruplcv  r..,urt  for 
tl^.e  Di'.ttitt  Court  of  Delaware  ("Court")  on  [uly  31. 
l'J91   The  cdSKs  have  been  consolidated  for 
prot  t'diiral  purposes  and  are  jointly  adininistered 
under  the  caption:  The  Columbia  Gas  Svstem.  Inc. 
and  Columbia  Gas  Trans  Corp  ,  No.  ?n-803. 


authorized  to  enter  into  a  secured 

revolving  credit  agreement 
("Agreement")  to  issue  and  sell  its 
promissory  notes  in  an  aggregate 
principal  amount  of  up  to  $275  million 
;;t  any  one  time  outstanding,  prior  to 
September  30.  1993,  under  a  debtor  in 
posse.s:;:un  financing  facility  ("Credit 
Facility").-  Subsequf:ntlv,  bv  order 
dated  iune  11.  199J  (HCAR  No.  25825). 
Cohmibia  was  authorized  to  amend  the 
Agreement  to  reduce  the  overall 
conunitment  under.the  Credit  Facility  to 
SICO  milhun,  of  which:  (1)  $100  miUion 
would  be  available  for  the  making  of 
loans;  and  (2)  S50  million  would  be 
available  for  the  issuance  of  letters  of 
credit  ( "LOC")  in  an  aggregate  face 
amount  not  to  exceed  $50  milhon, 
through  December  31, 1994.3 

Because  Columbia's  current  cash 
reserves  are  sufficient  to  meet  projected 
requirements  without  the  need  for 
borrowing  under  the  Credit  Facility,  it 
now  proposes  to  amend  the  Agreement 
further  to  convert  the  Credit  Facility 
solely  to  a  LOC  facility  for  the  issuance 
of  LOG  in  an  aggregate  face  amount  not 
to  exceed  $25  million  ("Proposed 
Facility").  The  Proposed  Facifity  would 
permit  the  issuance  of  LOC  by  Chemical 
Bank  ("Chemical")  at  any  time  until 
December  31. 1995,  or  such  later  date  as 
may  be  from  time-to-time  agreed  to  by 
Columbia  and  Chemical  to  extend  the 
Proposed  Facility  until  Columbia's  Plan 
of  Reorganization  becomes  effective. 
The  Court  must  and  is  expected  to 
approve  the  terms  of  the  Proposed 
Facility. 

The  fees  to  be  charged  under  the 
Proposed  Facility  would  include  a  LOC 
fee  of  1%  per  aimum  of  the  face  amount 
of  each  LOC,  a  commitment  fee  of  V2  of 
1%  of  the  unused  portion  of  the 
commitment,  and  an  amendment  fee  of 
V4  of  1%  of  the  commitment,  pa>dble  at- 
closing.  Under  the  Proposed  Facility, 
Chemical  would  provide  the  entire 
commitment  and  act  as  the  sole  issuing 
bank  with  respect  to  the  LOC. 

Indiana  Michigan  Power  Company  (70- 
8439) 

Indiana  Michigan  Power  Company 
("I&M"),  One  Summit  Square,  P.O.  Box 
60,  Fort  Wayne,  Indiana  46801,  an 
electric  public-utility  subsidiary 
company  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  Sections  9(a),  10  and 
12(d)  of  the  Act  and  Rule  44  thereunder 


^  By  order  dated  September  10,  1991.  the  Court 
issued  an  order  authorizing  the  proposed  Tmancing. 

■>  By  order  dated  May  11. 1993.  the  Court 
approved  the  amendments  to  the  Credit  Facility. 
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in  concei.tion  with  5  prcpnscii  r«!f.  of 
iitiliry  assets. 

t.'.N'i  interj-J-;  lo  lend  throutn 
Docf-'ubtr  31,  IWb  'ip  )(j  $15  iniH-.o.i  v.! 
SiP'?!  D»  namiis.  Lnc  ("SDr'!.  .n  I'ldian  « 
rorporati.-:n,  ?o  as&Js*  SDi   -1  th<i 

substatioL^  {"S:;bstitinn"')  Thn  . 

I&M":--  sr-r-u-;«  ii.rntcry  .ind  w^!  be  used 
-solpiv  to  providr?  prvjpr  r.;r  .'^"CI's  ov.  i 

!i-'Frt  ,.  SDf  ^.^s  ir.tf^r'i  into  i 
cec;;'n!f.tion  agr^CTr.ent  t*''-*''7"-"trLit.i.--)ji 

far  iho  f  onstr-action  of  rh*?  <;ubsr.);:!)n. 
l.iruler  fh.-?  Terms  of  a  Suhsri'xri 
F.icnilu-s  As-reeirient  {  Tarihtif^.; 
Agrpeine  ji   )  daf.-a  as  of  June  Ist.  lii-;4 
vviih  l&M.  SDi  has  rr.-i;-sfcrrcd  as  n.chts 
!n  {he  ronstrsictior.  Ag]V'^inv;n!  'c  f&M. 
u.nich  v.iil  pay  for  the  ronsir.jri}*:.!!  i;f 
the  suhsL.tion. 

Once  the  Cominis.'iir.a  hjs  S!;thcn.:Rii 
l&M  to  atlvanr^  funds  'o  SDi  and  tc  sell 
the  Eiib^'jtiiin  ll^M  vjiVi  transfer  i»s 
rights  in  Shfi  Ccnstrjction  Agrsemfnl 
and  tjt?«  to  the  substatior.  to  SDL  In 
rxi.harigf;.  SDf  will  deliver  n  iH-omiss.-v 
note  {-ftote")  to  .i-M  and  wil]  trs.-jsiVr 
a  firs'  priorty  setrurity  int'Te.st  in  the 
substation  to  secure  its  obiigafirns  »o 
rcpav  the  funds  spent  bv  iA.'<f  -jn'^iT  the 
I'.K  ihii.^s  As:rgemeT-if. 

Thp  ■,:r-rj-ipal  amtjui'-t  ;  .'<■;.?  \(  'p  ,»j;-] 
equa]  the  !.r:nstnir.t:on  ccsis  cf  .'hs 
pubsta'ion  olus  ir.*^.7<'..-.i  i\  ■-*%  -^r 
annum  en  i-xruis  paid  by  liM  to  '.he 
I  on!rr.rtf;r  befor"  the  suosls:  -^n  ;:; 
tro;,sf>rrod  tc?  SDJ,  b;!t  -a^-  i  in  .ic  ca;« 
i-'xrord  ST'y  it/.ikra.  The  Nole  wjJi  h'-!r?r 
ft  r!\(;ri  ri^te  of  inisir-st  at  3%  pera;-jp,  •--. 
and  wi;;  c,e  rPDsyihle  jh  -  ou.ii 
insti;iimenrs  for  .'.fte'^n  vrnrs. 
(  cmnifnring  'a  ;?/,  the  earlior  of  ;ho  d:;!^ 
ih('  substatK.n  go?s  into  optirniicn  or 
Dcf,on;i>«>r  31,  19<36.  However,  in  no  ease 
nili  ,-,i-.-.  payments  be  due  tinder  the 
Non;  ..'.,,.1  a  fmnsinission  (ine  lo  s»>ne 
iho  ^;.L>-ioticn  has  bfien  put  into  srrvice. 

f  .>r  -ht?  Co-::r:;i:;s;o"   hy  "he  nwisinc  nf 
:n^  esJiT:*'!)!  Mar.iii;!^R!,^.if.  p(,r'.ij.int  to 
ii''ieg.i"t .'  .iM'hof.ty. 

MargarKi  H.  Mr.FaHand, 

Deputy  Sf^rrftary. 

[l-'R  Doc.  f)4-:!()'iin  Fil-rf  H-17->!;,  8  A-.i  :i  i.| 

BILLING  CODE  8aT0-«V-M 


SM.*  LL  BUSiNESS  ADfcifN-STRATION! 


M- 


;;;t?-i.>r,  St..  ^3CC'C'*a} 


Eos  '^Hrij^^rs  S8tQ,  LP.:  F  ',ira  2<  :'^ 

as  a  cTin'l  Bi  cfness  fnvec'ne'rt 
Company 

Notirt-is  hereby  given  of  the  Ti'm^  of 
.in  ^ppUcaiion  v^ilh  the  S:i.£irBu*:ri*>s.6 
Ad.TiinisfraiJcc  (SEA)  3>irsi..^r.t  to 
.*^:ertif?T5  107.102  nf  he  Reg-.:]?tJ-:s-.s 
gov-^rr.j.'-;.^  cnall  bis.'r.jss  '  jves.tnfit 
LI  ::■. pan.»;s  { :  ^  CFR  '07.1  ?2  . ! 9G;j jj  by 
'••cs  Psr'ners  SBIC.  l_p.,  52Q  M^-Lsfm 
Averuf?.  .Nc-.v  Yor'n  >g  y    i.-o--;^  f.^j.  , 
bi  ijnsc  10  op«^ra'e  .rs  ^  ir.-id  b  js-.n-.'.-- 
ij:v-^;t-:«.ni  ct>n:p;in-j  ;s?:C)  and-r  :h*; 
SnViil;  r.  jsirHiss  .^n'v*=.^tr.>?n}  Act  i'f  T9>8 
^s  .^-v-ridpd.  ■;■  3  U  5:-  C.  ~t.  s"*!.).  end  •h^' 
Pi:'"s  aid  R.?gul3t;or.s  pn  r:iiJL'ritf:d 
?i'.'.=>-*'L'i:dr;r  Los  Pa"n''rs  Snll'.  L.P  Is  a 
liniit^d  p>irsn«»r«.h'p  Jnrar.ed  a.ocr.- 
D:rM'.v^-=  la-^.  Wh)]e  'he  spii'i.  :^-,;  r,.;iv 
^11  »  op'.)or*ijniti*«s  'j[^r:)iif^>:oi;;  the  I  .5. 
i!  pvywts  tbat  rDi>st  of  its  ^nvestjrfr.T.'^ 
V.  ill  be  -n  h<jsi-e-5as  Incalpd  ir.  N»v.> 
■"i  'Ik.  Nf'vv  )('rst:y.  P.";,n''.vhan:j. 
M=»ST.(,hii.Si^tts.  Mar^-iand,  CzliU^u,. 
Fiori.-ia,  rVo'pi.  I!lJnoi«.  Wichi.t-jn.  .i.)d 

Tl^-HSS 

Tne  prop-sed  SBIC  will  bo  iT»ana£ed 

bv  Fos  N'?n.igi;rn'^nt.  lie,  n  Ijel.i'Aaic- 
(  oroora'Mn  uhirh  is  vkhoi.'v-D-.vn«»d  ty 
the  iinT'ited  partn-^rshio  inihirh  is 
prov  idiny  most  of  -he  "ffiiity  «.,7pi;al  'o 
hr  i;nf>sfpd  in  thr;  ^pp.'irar.'.  rne 
foHowine  p5:tn« Ts  -aiU  oaji  ^0  pF.rf^nl 
or:Tst.Te  of'he  pr  ,nov,:-.i  SFic:. 


f »»  cesili.1  opr  rations  of  th«  new 
company  und-TtLi  ir  man.iBein.jnT, 
int:ludin>;  prf,iiiaLihty  n.r.a  Hnam  ,a\ 
soundr^^ss  .n  sccordanc^  iv2th  the  A.  t 
.-Jid  K<  .u.!iaiio:is. 

.N-^nce  is  h'-reby  given  that  any.pf  rvn 
n-..->v.  nM  bt<>r  thia  15  days,  from  ii,« 
date  of  piibh«-Ht;on  of  th:s  N'oticp. 
s\ibr„:t  wr-::t?j:  cn-.hn**-:*.  on  th«? 
propcsiHi  S8!C  »c  ?he  »,«sroa'<» 
AdiTdristratOT  *''^,r  Invcirira'Tf.  s.?:ail 
Bii^fn^^s  Adrr!L-;i?»trstifin.  4v»  3r'  f  *,•>»»{ 
SVV..  W.^-thint^'cn,  IX.  2C41fe 

A  copy  of  t-;.s  Nctics  wi.'i  t« 

paLdishf d  ;,■!  a  nfc-A^p;^r.t-r  r-f g'-:r.-r-  .• 
r.ircu!viri'..n  in  Nf*w  York.  hJ.'/. 

(CalsJng  of  Fe<ier..I  OoTiestic  AssiiJ^t.  p 
Procrams  \o  59.(tn.  Small  Eui«ness 
!nvfe.:-:T!^  r.-  Compijiie-.). 
Datfii  Aucust  9.  :')94 
Robf  rt  li.  ^;'hr,r..i. 

.^.s.sYn  ,dff-  Ac'.-.  ■j.;.s;.-crt.r/r,'  ,^^v  f.-:,'.Ti,.:,,' 
i'R  n.-.-  04-;'n-G=  i-tied  "^-Iz-W.  a.-5  r„T:| 


^i^:fr.e 


B  VrL.-y-  Fan-.:^/  4  Trust,  c/o  tcs 
Pa.lr^rs,  LP  .  520  Maffts.'>T  /Sv- 
efHie,  .View  Vcjrk.  Vir  10022  

Orex  Eos  h'oldi'xj,  inc..  c'c  ?;tjE 
P3!'r.e;s.  L.P  .  ::V;  'wladiSC'-  4  ^ 

ei-.c-e.  New  rofk.  wv  V3C22 
S   Frie-^Tan,  Family  &  TriiSf,  o'o 
Eos  Parlne's.  L.P.,  520  M-Ji- 
"on    f>\':?nue.    New    York      ..■^' 
luO?? 


?917 


?3  60 


19. -35 


TS'.  .5pp;M;ant  w:i]  bf?f;  n  cperatfrjni! 
With  a  minimum  onpitaJizatjo.T  of 
$2.tj50  million.  Invesimfints  <vi!i  be 
math>  JO  a  d>v»»rsifi.»d  ponfr.iio  oreri-.-.tn 
orirnt'-d  cr.mp.imes.  '.Vh;:eno? 
i!X.  lusivo.  the  appiif  an*  hjs  i-:pn'!h--d  a 
nu!-)bcr  of  industries  with  artr-ir'r.'e 
i)ppt).'t(iniTrt?«;.  including  infosrraT'r.n 
ser\-if:es.  health  care, 
lelecnrr.munications,  and  media. 

M.itters  involved  in  SBA's 
«;ons>derafion  of  the  appbcation  inrhide 
the  genersl  business  reputation  and 
character  trf  the  prjjptjsefl  owners  and 
niaf>.-^ement,  antJ  the  probabiKfy  of 


[License  Ho.  Oe-C^ft-CSOSJ 

Fi.rst  Ccrr.me'-ce  Capital,  (r.c  :  Hotftt  ct 
Issuance  of  a  Sm.a»l  Bustc^ess 
Invcstrpe^t  Ccnpany  Licervse 

On  fi:ne  15.  19Q-3   r,  r,o'.i-r  v  is 
publshMd  in  th'  Fedhral  Kp^^jstcr  j:.9 
F.R  ?<}9Z>i)  stating  ;hdt  en  aar-boit-^T 
had  bf:.?n  fiV-d  by  Fir^t  r.ir.iiiier*-" 
r<ipitj].  Tjic  ^.zi  Gravier  Strc:*:f,  Su::^ 
It!:?.  .Nev.-  Orlr-iris.  Louisi^-.a  701 19, 
T'.i'h  ;he  .>ma}l  Hiisir.^rss  A.h'::!nfstr3!i..-) 
(SD.-^)  p'jrsuant  tfj  §  137.102  of  jhR 
R'-nj!?r;on=  "Ov^eming  smali  t3ii'>jne":s 
investment  companies  (13  CTR  107  1  or 
(1994))  to;  d  lirerse  to  open'e  a^  a  .s.v..dJ 
busir.ess  invertn^ent  company. 

Iniertsted  parties  were  given  u:>lil 
close  of  bosjr.e^  July  15.  iS34  to  swbr^il 
ihiiir  comments  f  .t  SH.A.  No  co.T.raents 
were  recf-;ve<J. 

Notice  is  hereby  given  •'"aV  pur-o!i-l 
to  Ses  t:on  3fll{c)  of  the  Sn:.--J!  BusL-.e-.s 
investment  Act  of  i058,  as  am  -nded 
after  having  cn.nsi-cfered  the  sppncation 
tJ-sd  all  oth^r  per*i-!ont  infrm-iaiiun.  SBA 
issued  Li'  e-ue  N'o  06,06-0,;Ct8  or.  ^•iy 
-q  iq.j4  ,,,  p;_-^,  c.'jmmeice  C.ipitsl. 
tnc  to  op'»>r3te  a;?  a  ^;:■r>^II  I:c>---:>-l.k 
i:)"kes''."i>r.t  romr.anv 

The  !.i:  er..se«  w;!I  be  wholly  o.vn.ul 
by  F).rst  CiK.-.merre  Corp,  a  $2.»5B  br;r.lc 
hoid:r.g  ..cmpany  located  in  Louisian,!. 
and  uii!  bc\  e  $5  million  of  pri'.,ite 
capital. 

(Catalog  of  Kedtral  Domestic  Assii'.aiu  i- 
Progrdm  No  59.011.  .Small  Husine<;s 
Inveslmcnl  (ximp.Tnuis) 
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Dated:  August  8. 1994. 
Robert  D.  StUIman. 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-20266  Filed  8-17-94;  8:45  am] 

BILUNG  CODE  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
filed  during  the  Week  Ended  August  12, 
1994.  The  following  Agreements  were 
filed  with  the  Department  of 
Transportation  under  the  provisions  of 
49  U.S.C  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
-    Docket  Number  49709. 

Date  filed:  Augusi  9,  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  024f— Local 
Currency  Fare  Changes/Hungary. 

Proposed  Effective  Date:  October  1, 
1994. 

Docket  Number:  49710. 

Date  filed:  August  9.  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Reso/P  0980  dated 
August  9, 1994;  Composite  Expedited 
Resolutions. 

M— 002r    r-3— 024d    r-5— 152a 
r-2— 02li    r-4— 024j    r-6— 210 

Proposed  Effective  Date:  Expedited 
September  1, 1994. 

Docket  Number:  49714.    . 

Date  filed:  August  11,  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Telex  O33f-Local 
Currency  Rate  Changes/Hungary. 

Proposed  Effective  Date:  September  1 , 
1994. 

Docket  Number:  49715. 

Date  filed:  August  11. 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Telex  TC3  Mail  Vote  701— 
Japan-China  fares. 

r-l— 043i    r-4— 06311     r-7— 092f 
r-2— 0531     r-5— 076t    r-8— 092v 
r-3— 0631     r-6— 085hh     r-8— 092v 

Proposed  Effective  Date:  September  4, 
1994. 

Docket  Number:  49716. 

Date  filed:  August  11.  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Telex  Mail  Vote  702— 
Suriname  Rates. 

Proposed  Effective  Date:  September  1. 
1994. 

Phyllis  T.  Kaylor, 

Chief.  Documentary  Senices  Division. 
IFR  Doc.  94-20298  Filed  8-17-94;  8:45  ami 
BrtUNQ  CODE  4910-62-P 


Federal  Aviation  Administration 

Nois«  Exposure  Map  Notice;  Receipt  of 
Nois«  Compatibility  Program  and 
Request  for  Review;  Fort  Worth 
Meadiam  Airport;  Fort  Worth,  TX 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Fort 
Worth.  Te.xas,  for  Fort  Worth  Meacham 
Airport  under  the  provisions  of  Title  1 
of  the  Aviation  Safetv  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
propo.sed  noise  compatibility  program 
that  was  submitted  for  Forth  Worth 
Meacham  Airport  xuider  part  150  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
February  7. 1995. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  August  11. 
1994.  The  public  comment  period  ends 
October  10. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Nicely,  DOT/FAA,  Texas  Airport 
Development  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  TX  76193-0653. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Fort  Worth  Meacham  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
August  11. 1994.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  the  airport 
which  will  be  approved  or  disapproved 
on  or  before  February  7,  1995.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FA.\  noise  exposture  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 


in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
goveriunent  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  city  of  Forth  Worth  submitted  to 
the  FAA  on  August  4.  1994  noise  • 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
from  November  1991  to  July  1994 
duinng  the  development  of  the  Fort 
Worth  Meacham  Airport  FAR  Part  150 
Airport  Noise  Compatibility  Plan.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  Section  103(a)(1)  of  the 
Act,  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
Forth  Worth.  The  specific  maps  under 
consideration  are  Exhibits  10.1  and  10.2 
in  the  submission.  The  FAA  has 
determined  that  these  maps  for  Fort 
Worth  Meacham  Airport  are  in. 
compHance  with  applicable 
requirements.  This  detennination  is 
effective  on  August  11, 1994.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  maps 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
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provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  uUimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Par 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
imder  Section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Forth 
Worth  Meacham  Airport,  also  effective 
on  August  11.  1994.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  February  7 
1995. 

Th  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Adm.inistration,  Texas 
Airport  Development  Office,  Suite 
697,  2601  Meacham  Boulevard,  Fort 
Worth,  TX  76193-0653 
Mr.  A.M.  Rivera,  Director  of  Airport 
Systems,  City  of  Fort  Worth,  4201 
North  Main  Street.  Fort  Worth,  TX 
76106-2736 

Questions  may  be  directed  to  the 
individual  named  above  under  the 


heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Forth  Worth.  Texas,  on  Aueust 
11.1994.  . 

Otis  T.  Welch, 

Manager.  Texas  Airport  Development  Office. 
IFR  Doc.  94-20303  Filed  S-17-94;  8:45  ami 
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Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  Fort  Worth 
Alliance  Airport;  Fort  Worth,  TX 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Fort 
Worth,  Texas,  for  Fort  Worth  Alliance 
Airport  under  the  provisions  of  Title  1 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibihty  program 
that  was  submitted  for  Fort  Worth 
Alliance  Airport  under  Part  150  is 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
February  7, 1995. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  August  11, 
1994.  The  pubhc  comment  period  ends 
October  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Nicely,  DOT/FAA.  Texas  Airport 
Development  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  TX  76193-0653. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  aniiounces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Fort  Worth  Alliance  Airport  are  in 
comphance  with  applicable 
requirements  of  Part  150.  effective 
August  11,  1994.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  this  airport 
which  will  be  approved  or  disapproved 
on  or  before  Febmary  7,  1995.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 


"the  Act"),  and  airport  operator  mav 
submit  to  the  FAA  noise  exposure  liuips 
which  meet  appUcable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  on  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consuhation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  comphance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR>150,  promulgated 
pursuant  to  Title  I  of  the  Act.  may 
submit  a  noise  compatibihty  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  city  of  Fort  Worth  submitted  to 
the  FAA  on  August  4. 1994  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
from  November  1991  to  July  1994 
during  the  development  of  the  Fort 
Worth  Alhance  Airport  FAR  Part  150 
Airport  Noise  Compatibility  Plan.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  expostire  maps,  as 
described  in  Section  103(a)(1)  of  the 
Act.  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
Forth  Worth.  The  specific  maps  under 
consideration  are  Exhibits  10.1  and  10  2 
in  the  submission.  The  FAA  has 
determined  that  these  maps  for  Fort 
Worth  Alliance  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  August  11.  1994.  FAAs 
determination  c3n  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  thai  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  coutciirs 
depicted  on  a  noise  exposure  map 
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submitted  under  Section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  {or  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  horn 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surfM:e  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  vrith  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
imder  §  150.21  of  FAR  Part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Fort 
Worth  AUiance  Airport,  also  effective 
on  August  11, 1B94.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  the  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  February  7. 
1995. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibihty  program  are  available  for 
examination  at  the  following  locations: 


Federal  Aviation  Administration,  Texas 
Airport  Development  Office,  Suite 
697.  2601  Meacham  Boulevard.  Fort 
Worth.  TX  76193-0653 

Mr.  A.M.  Rivera,  Director  of  Airport 
Systems.  City  of  Fort  Worth.  4201 
North  Main  Street.  Fort  Worth.  TX 
76106-2736 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading,  FOR  FURTHER  INFORMATION 

CONTACT. 

Issued  in  Fort  Worth,  Texas,  on  August  11. 
1994 

Otis  T,  Welch. 

Manager,  Texas  Airport  Development  Office. 
(PR  Dec.  94-20304  Filed  8-17-94;  8:45  am] 
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Noise  Exposure  Map  Notice;  Receipt  of 
Uo\s9  Compatibility  Program  and 
Request  for  Review;  Little  Rocl( 
Regional  Airport,  Little  Rocit,  AR 

AGENCY:  Federal  Aviadon 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARV:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Little  Rock 
Airport  Commission  for  Little  Rock 
Regional  Airport  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  Part  150  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Little  Rock  Regional 
Airport  under  Part  150  in  conjimction 
with  the  noise  exposure  maps  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  February  7, 
1995. 

EFFECTIVE  DATE:  The  effecUve  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  August  11, 
1994.  The  public  comment  period  ends 
October  9.  1994. 

FOR  njRTHER  INFORMATION  CONTACT:  Ron 
Hess.  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth.  Texas.  76193-0630,  (817)  222- 
5634.  Comments  on  the  proposed  noise 
compatibihty  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  MFORMATKM:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Little  Rock  Regional  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective 


August  11. 1994.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibihty  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  February  7, 1995.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

.Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  thereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  apphcable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  surh 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Emulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibihty 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposed  for  the  reduction  of 
existing  noncompatibHe  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Little  Rock  Airport  Commission 
submitted  to  the  FAA  on  November  10, 
1993,  noise  exposu^  maps,  descriptions 
and  other  documentation  which  were 
produced  during  development  of  the 
Little  Rock  Regional  Airport  F.A.R.  Part 
150  Noise  Compatibility  Study.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act. 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibihty 
program  tmder  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Little 
Rock  Airport  Commission.  The  specific 
maps  under  consideration  are  Exhibit  1 , 
1993  Noise  Exposure  Map.  and  Exhibit 
2. 1998  Noise  Exposure  Map  in  the 
submission. 

The  FAA  has  determined  that  these 
maps  for  Little  Rock  Regional  Airport 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  August  10, 1994.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  Umlted  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
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^   contained  in  Afrpendi\  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  apphca.n'.s 
data,  information,  or  plans,  or  a 
ccmmitment  to  apprcAe  a  noise 
compatibilit_v  program  or  to  fiinci  the 
implementation  of  that  program. 

If  questions  arise  corcc-rning  the 
precise  relationship  of  spec  i. He 
properties  to  noise  exposure  contours 
depicted  on  a  noi<e  exposure  mop 
submitted  under  section  1C3  cf  the  Act. 
it  should  be  noted  that  the  FA  A  is  not 
involved  in  any  wa\  in  detemiining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150*21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Little 
Rock  Regional  Airport,  also  effective  on 
August  11.  1994.  Preliminary  re\-iew  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  Februarv  7 
1995. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 


Interested  persons  are  invited  to 
ccniment  on  the  proposed  program  with 
specific  reference  to  these  factors  All 
comments,  other  than  those  properK 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  tc  the 
extent  practicable  Copies  of  the  noise 
exposure  maps,  the  FAAs  evaluation  of 
t-'jf  n-.aps,  aijd  the  proposed  noise 
compatibility  program  are  a\ailab!e  fo: 
examination  at  the  following  locations: 
Ff-deral  Aviation  Administration.  2601 

■Meacham  Boulevard.  Airports 

Di'vis.on.  AS\V-€-30.  Fort  \Vc.-!h. 

Texas  76137—1298 
L.ttle  Rock  Regional  Airport,  «!  Airport 

Dnve.  Little  Rock.  A.-kansas  72202- 

4489 

Questions  may  be  directed  to  the 
individual  nam.ed  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

hiued  in  Fcrt  Uon^  Tt\os.  AuEu<i!  n 
1994 

Faye  S.  Nedderman, . 

Manager.  Arkansas/Louisiana.  Airport 
De\e!cpn:ent  Office 

;FR  Doc  S4-20301  Filed  8-17-94:  845  isr.l 
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Extension  of  Continent  Period  for  Draft 
Environmental  impact  Statement,  and 
Section  4(f)  Ewaluatton— The  Port 
Authority  of  New  Vorfc  and  New 
Jersey's  Airport  Access  Program, 
LaGuardia — John  F.  Kennedy 
International  Airports  (DEIS) 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Extension  of  comment  period. 


SUMMARY:  The  FAA,  acting  as  "Lead 
Agency  "  and  the  New  York  State 
Etepartment  of  Transportation 
(NYSDOT).  acting  as  "Joint  Lead 
Agency"  prepared  and  distributed  a 
Draft  Environmental  Impact  Statement 
and  Section  4(f)  Evaluation  for  the  Port 
Authority  of  New  York  and  New  Jersevs 
Airport  Access  Program,  LaGuardia— 
)ohm  F,  Kennedy  International  Airports. 
The  availability  of  the  DEIS  was 
previously  announced  by  the 
Environmental  Protection  Agency  in  the 
June  24.  1994  Federal  Register.  The 
commient  period  was  to  have  closed  on 
August  8.  1994  but  has  been  extended 
to  September  30.  1994. 
DATES:  In  order  for  written  comments  to 
be  considered,  they  must  be  received  by 
Mr.  Anthony  P.  Sp'era,  Federal  Aviation 
Administration.  Airports  Division  AEA- 
610,  Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport.  Jamaica. 
New  York  11430,  (718)  553-1250  on  or 
before  September  30, 1994.  Questions 


concerning  the  DEIS  m.av  also  be 
directed  to  Mr.  Spera. 

issued  i-  lamaif a  New  Vor»  t-.  .A.i.i:„«.- 
i9S4  .  ■ 

.\nthon\  P.  Spera. 

Acting. \fcncg^r  Saftn  and S!n:wo:a< 
Branch  A:rpcrt<  Di\  isicn  Ffdfral  Avtu'n 
Adm}r,i<trot!or.^  Eastern  Fe^xn  Off.t e 
hmaicc  .\>n  Ycrk 

iPRDot    94-20305  F:!ecl8-i --94  &  45  b.- 
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[Summary  Notice  No.  PE-94-30] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  rehef  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  1). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summarv 
is  intended  to  affect  the  legal  status  of  " 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  recei\  ed 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  Septem.ber  2.  1994. 
ADDRESSES:  Send  comments  on  a.ny 
petition  in  triphcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. 800 

Independence  Avenue,  S\V.. 
Washington,  DC.  20591, 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  S\V.. 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591 ; 
telephone  (202)  267-7470. 
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This  notice  is  pubUshed  to  paragraphs 
(c).  (e).  and  (g)  of  §  11.27  of  Part  11  of 
the  Federal  Aviation  Regulations  (14 
CFRPartll). 

Issued  in  Washington.  D.C.,  on  August  10, 
1994. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  27602. 

Petitioner:  Air  Canada. 

Sections  of  the  FAR  Affected:  14  CFR 
91  715. 

Description  of  Relief  Sought:  To  allow 
Air  Canada  to  operate  its  aircraft  in  the 
United  States  under  a  special  ferry  flight 
permit  issued  by  Transport  Canada. 

Docket  No.:  27675. 
Petitioner:  Christian  Air  Relief. 
.-    Sections  of  the  FAR  Affected:  1 4  CFR 

21.191(d) 

Description  of  Relief  Sought:  To 
permit  Christian  Air  Relief  to  operate  a 
non-Federal  Aviation  Administration 
(FAA)-certificated  aircraft  (an  Antonov 
AN-2)  l)etween  a  U.S.  port  of  entry 
(Houma  Terrebonne  Louisiana  airport) 
and  destinations  outside  the  United 
States  (the  Gulf  of  Mexico  and  Central 
and  South  America). 

Docket  No.:  27816. 

Petitioner:  Darton  International.  Inc.. 

Sections  of  the  FAR  Affected:  14  CFR 
21.195  and  91.319  (a)(1)  and  (a)(2) 

Description  of  Relief  Sought:  To 
permit  Diarton  International,  Inc.,  to 
conduct  professional  flight  training  in 
an  experimental  aircraft,  a  former 
military  T-28.  for  compensation  or  hire. 

Docket  No.:  27818. 

Petitioner:  Experimental  Aircraft 
Association. 

Sections  of  the  FAR  Affected;  14  CFR 
91.319  (a)(1)  and  (a](2]. 

Description  of  Rehef  Sought:  To 
permit  flight  training  for  compensation 
or  hire  in  experimental  aircraft  (i.e., 
former  military  aircraft)  when  that 
instruction  is  provided  in  accordance 
with  a  Federal  Aviation  Administration 
(FAA)-approved  training  program. 

Docket  No.:  27819. 

Petitioner:  FFV  Aerotech.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Etescription  of  Relief  Sought:  To 
permit  FFV,  Inc..  to  assign  Inspection 
procedures  Manuals  to  key  individuals 
within  each  department  and 
functionally  an  adequate  number  of 
manuals  for  access  by  all  other 
employees. 

Docket  No.:  27822. 

Petitioner:  Milwaukee  General 
Aviation.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.119 


Description  of  Relief  Sought:  To 
permit  Milwaukee  General  Aviation. 
Inc..  to  conduct  flights  at  approximately 
800  feet  above  ground  level  as 
necessary,  due  to  the  prevailing 
meteorological  conditions,  for  the 
purpose  of  conducting  its  aerial  traffic 
observation. 

Docket  No.:  27825. 

Petitioner:  Emer^'  Worldwide 
Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought:  To  allow 
Emerj'  Worldwide  Airlines  to  use  the 
serv  ices  of  Bob  Massa  as  co-pilot  after 
his  faOth  birthday  and  to  allow  Mr. 
Masse  to  serve  as  co-pilot  for  Emery 
Worldwide  Airlines  after  he  has  reached 
his  60th  birthday. 

Docket  No.:  27826. 

Petitioner:  McDonnell  Douglas 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(1). 

Description  of  Reliof  Sought:  To 
permit  Douglas  Aircraft  Company  (D.'^C) 
to  complete  production  assembly,  issue 
airworthiness  certificates,  and  deliver 
newly  manufactured  DAC  aircraft  from 
Matrix  Aeronautica  in  Tijuana,  Baja 
CaUfcmia,  Mexico,  to  DAC's  airline 
customers  located  in  various  countries 
throughout  the  world. 

Docket  No.:  27827. 

Petitioner:  Mr.  Bert  M.  Yetman. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought:  To  allow 
Mr.  Yetman  to  act  as  a  pilot  in  Part  121 
operations  after  reaching  his  60th 
birthday. 

Dispositions  of  Petitions 

Docket  No.:  20583. 

Petitioner:  Tenneco,  Inc. 

Sections  ot  the  FAR  Affected:  14  CFR 
61.57  (c)  and  (d)  and  61.58(c)(1). 

Description  of  Relief  Sought:  To 
permit  pilotsemployed  by  Tenneco,  Inc., 
to  complete  their  entire  24-month  pilot- 
in-command  check  in  a  Federal 
Aviation  Administration  (FAA)- 
approved  simulator. 

Grant.  August  2.  1994.  Exemption  No. 
310SG 

Docket  No.:  21605. 

Petitioner:  Alaska  Airlines,  Inc 

Sections  of  the  FAR  Affected:  14  CFR 
121.574(a)(1)  and  (3). 

DascripUon  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3850,  as  amended,  which  permits 
Alaska  Airlines.  Inc..  (ASA)  to  carry  and 
operate  oxygen  storage  and  dispensing 
equipment  for  medical  use  by  patients 
requiring  emergency  medical  or 


continuing  medical  attention  while 
being  carried  as  passengers  by  ASA.  The 
equipment  shall  be  furnished  and 
maintained  by  the  hospital  treating  the 
patient. 

Grant.  July  22.  1 994,  Exemption  No. 
3850E 

Docket  No.:  22822. 

Petitioner:  T.B.M.,  Inc.. 

Sections  of  the  FAR  Affected:  14  CFR 
91.611. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  T.B.M.,  Inc.,  and 
its  subsidiary,  Butler  Aircraft  Company, 
to  continue  to  conduct  ferry  flights  with 
one  engine  inoperative  on  their 
McDonnell  Douglas  DC-6  and  DC-7 
series  aircraft  without  obtaining  a 
special  flight  permit  for  each  flight. 

Grant.  July  27,  1994,  Exemption  No. 

5204B 

Docket  No.:  24761. 

Petitioner:  Executive  Jet  Aviation.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91. 511(aH2)  and  135.165(b). 

Description  of  Relief  Soughl/ 
Disposition:  To  allow  Executive  Jet 
Aviation.  Inc..  to  operate  its  tiu'bojet- 
powered  aircraft  equipped  with  a  single 
long-range  navigation  system  (LRNS) 
and  a  single  hi^-frequency  (HF) 
communication  radio  in  extended 
overwater  operations. 

Grant.  July  20,  1994,  Exemption  No. 
4709D 

Docket  No.:  26095. 

Petitioner:  Cochise  Community 
College. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Cochise     , 
Community  College  to  recommend 
graduates  of  its  approved  certification 
course  for  flight  instructor-airplane 
single  engine  certificates  and  associated 
rating  without  taking  the  Federal 
Aviation  Administration's  practical  test 
in  accordfince  with  the  provision  of 
subpart  D  of  Part  141. 

Grant,  July  22.  1994,  Exemption  No.  - 
5225B 

Docket  No.:  26214. 

Petitioner:  Epps  Air  Service,  Inc. 

Sections  of  the  FAR  Affected;  14  CFR 
135.165(b). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Epps  Air  Service, 
Inc.,  to  operate  certain  airplanes 
equipped  with  one  long-range 
navigation  system  (LRNS)  and  one  high- 
frequency  (HF)  communication  system 
in  extended  overwater  operations. 
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Grant,  fuly  20.  1 994,  Bxemptiom  So. 
5252B 

Docket  No..  26^45. 

Petitioner  Universify  of  ^>rth 
Dakota. 

Sections  of  the  FAR  Affected;  14  CPR 
141.65. 

Description  of  ReKef  Sought/ 
Disposition:  To  permit  the  University  of 
North  Dakota  to  recomniend  graduates 
of  its  approved  certiiication  course-  for 
flight  instructor  certificates  and  ratings 
withottt  taking  the  Federal  Aviation 
Administration's  practical  test. 

Grant.  Juty  21,  7994.  Exemption  Mb. 
5546A 

Docket  No.:  26888. 

Petitioner:  Artez  Flying  Sen.-i(;e,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141,  appendix  A.  paragraph  (5). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Artez  Flying 
Service,  Inc.,  to  administer  Stage  II 
checks  before  a  student's  first  solo  cross- 
country (light. 

Grant.  fufy21.  1994.  Exemption  AIo. 
5529A 

Docket  No.:  261(96. 

Petitioner:  Boeing  Comnierdal 
Airplane  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
21.323fbM3). 

Description  of  ReKef  Sought/^ 
Dispo$i  tion:  To  allow  Boeing 
Commercial  Airplane  Group  to  rssue 
export  arrworthiness  approvals  for  Qass 
II  an6  Class  171  products  that  are  U.S.- 
manufactured  by  Boeing  and  exported 
from  its  facilities  located  in  othftx 
countries. 

Grant.  July  J  a,  1994.  Exnnption  No. 
5942 

Docket  No.:  27416. 

Petiriener:  fetSun  Aviation  Centre. 

Secriu:;s  of  the  FAR  Affected:  14  CFR 
135.143;r)f2). 

DesiTiptinn  of  Relief  Sought/ 
Dispcsition:  To  permit  Airwrays  Si-r\ira 
lo  operate  without  a  TSO-C112  (Mcde 
S)  transponder  installed  on  its 
Beechcraft  Bonanza,  N3.5BK;.  (Hn 
February  1.  1994,  .«.irv;-ays  Service 
(hanged  its  name  to  A^iaton> 
Anonyn-ous,  Inc.,  d.b.a  JctSijn  A.iat  or 
Centra,  whi'e  kipping  .-iddrsss  and 
staffing  the  s,.'me.  This  c.xr-mp>;rn 
rpflects  ;hjs  c/nend.-ncnt,  as  -at!)  a=; 
e<tpn(Jing  the  expiration  iir>tf  u.nt/l  Tt.'lv 
?1.  1996  1 

Grant,  July  21,  1994.  /;.t«iipi:on  \o 
58UHA 

DocJtet  N.J.:  27452. 

Petitioner  Parker  Hanr,jfia 
Cu.rporation 

Sections  of  the  FAS  Aifectf  d.  14  IJR 
21.325(bK3)." -. 


DescriptioB  of  ReHef  Sought/ 
Disposition:  To  attow  Parker  Ha«uiifin 
Corporation  (PHQ  to  issue  export 
airworthine.«  ap^jrovals  for  Qass  U  Mid 
CJass  IB  products  that  are  US.- 
manufactUTPtl  by  PHC,  anti  exported 
fi-om  its  facilities  located  in  other 
countries. 

Grant.  July  18,  lU')-!.  Excmittion  No 
5491 

Docket  No.:  27:,77. 
Petitioner:  AvLall. 

Sections  cf  the  FA-^  A.Torted-  14  CFR 

145.45(f). 

Description  of  Relief  .Sought/ 
Disposition:  To  allcw  Avia'l  to  ke«>p  one 
set  of  repair  station  procedures  manuals 
in  one  central  location,  in  each  of  its 
certificated  battery  repair  stations.  The 
manuals  would  be  available  for  review 
by  all  supervisor  and  inspection 
personnel,  in  lieu  of  providing  a  copy  to 
ea(.h  individual  as  requjed  by  the  FAR. 

Grant,  July  15  1994.  Exemption  No. 
5940 

Docket  No.:  27758. 
Petitioner:  Pacific  States  Charter 
Ser\'ices. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relit^f  Sought/ 
Disposition:  To  allow  pilots  emphiyed 
by  Pacific  States  Charter  Services  to 
remove  and  reinstall  the  left  rear  seat  in 
its  Piper  PA-34-2C0T  aircraft. 

Grant,  Jv}y20.  1994,  Sxemptian  No 
5943 

Docket  No.:  27784. 

Petitioner:  Deittsrhe  Aerospace 
Airbus  GmbH. 

Sections  of  the  F.^.R  APected:  14  CFR 
2.5.785(d).  25.S);^ro).  25  8-.7(p).  and 
25.1447  (c)(1). -.-^(^.jiiVi,) 

Di^scription  of  R.-ijef  Sodj^h:/ 
Disposition:  To  allow  cjnia.u-,  in  a 
Modffl  ASIO-ZOC  P'a.sser.;5«r-lo-frcii:.nH;r 
airp'.-jre,  the  Ciuf.ac.t:  r  f  ap  to  four 
sunr.rrj!!jnc.-arifr.  .hi  i^.k  m&in  -ietk  :.i 
addition  to  the  :noxiii:u;n  four  fligi^t 
(li;(:k  oc(.i:p.irit.;,  '.vj'h  a  tot^l  txru^orry 
nff.i:;ht. 

Grant,  }i:hy  11.  1^4.  Krrmptinn  No 
59  J  8 


ACnour:  Notice  of  petitions  for 
exemption  received  ar»d  of  dispositions 
of  prior  petrticns. 


[Sumnwr/ Kctice  hC  PE-34-2&1 

PetiUons  for  Exemptfcn;  Summa'y  of 
Petitions  Received;  Dfsposftjons  o# 
Petitions  Issued 

agency:  Federal  Avi;^fion 
Administration  (FAA),  DOT. 


SUMI*MWT  Pursuaul  to  FAj\s  ruteajakiag 
provisions  governing  th«  application^ 
processing,  snd  dispcairuin  of  petitiras 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  suinn)a.-y  of  certain 
petitions  seeking  relief  f.-uni  spectfied 
requirements  of  the  Federal  Aviatimi 
Regulations  (t4  CTR  Chapter  Ik 
dispos'Tions  of  certain  petitioas 
previously  reo-iv-d,  and  corrections. 
The  p-jrpose  -  f  this  nrMae  is  to  imprwrtj 
the  public  >  awareness  of,  and 
participation  in.  thw  aspect  of  F.\A's 
regulatory  activities.  Neither  pobtication 
of  this  not;f;e  nor  the  iaou-sjon  or 
omis-sicn  of  infcnnation  ir,  the  sjrtHaary 
is  intended  to  afff^r:t  the  legal  status  of 
any  petitior.  or  i»s  final  disposition. 
DATES:  Cornint»nta  on  petitiofa  receiv<«><| 
must  identify  iac  petition  docket 
number  invoive»J  and  orast  be  receiwd 
on  or  before  September  2, 1994. 
ADOncsSES:  Send  coramerrts  on  any 
petition  iu  triplicate  to:  Federal 
Aviation  Administration.  OfSce  of  the 
Chief  CowBsek  Attn:  Rale  Docket  f/iCC- 

200),  Petition  Docket  No, _.  iK)f> 

Independence  Avenue,  SW.. 
Washington,  DC  10591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  availab^  for  ex.iminafion  in  the 
Rules  Docket  tAGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  10A), 
800  Independence  A.venae,  SW., 
Washington.  DC  20591 :  telephone  (202) 
267-3132. 

FOB  FimTKEn  WFORHdATJCiy  CONTACT: 
Mr.  D.  Nfichael  Smith,  Office  of 
Rulemaking  (ARM-l).  federal  Aviafioo 
Administration,  800  In  depend**  rce 
Avenue.  .SW..  Washingr,,!.  LXL  205:.l: 
telephone  (202)  267-7473. 

I  his  notice  is  pubiish^d  p'j.'^iia.ni  to 
paracrapns  (c),  ff»),  a.-vl  |b)  o:  §  11. 27  rf 
Part  11  of  the  Federal  .Uia-jnn 
Roguialions  (14  CFK  i'art  1  i). 

h.'ueii  i;.  V/3shington.JX:.  on  .^i:g;.'f  rM 

DonaM  P.  Byrne. 

Assistant  ChiefCnun^i  fnr  Ri^ulation^ 

Petitions  far  Exemption 

DdikFJ  \'(j  :  25 74.^ 

Fi!t;ricr..?r  ?  •:j7:.l.jr  Rotorrrafr 
A>-:uxiatif.r;.  Lnr. 

.S^^;;ix>r-s  of  the  i  AR  Aff.i  te.)   14  ( .FH 
•n  319.:3)(i>.indf2). 

D<'M:r;plinn  of  Rr^;;..>f  .Soi;i;hr-  Tr, 
a;nend  Exemption  \o.  5209,  as 
amended,  which  permits  Popular 
Rotorcraff  Association  and  it..-  .r:';i.i-iber 
flight  instructors  to  con;!;.- 1  piUtt  and 
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flight  instructor  training  in  an 
experimental  gjToplane  for 
compensation  or  hire.  The  amendment, 
if  granted,  would  extend  the  exemption 
to  include  Certified  Flight  Instructor 
Certificates  and  Commercial  Certificates 
and  check  rides  for  these  certificates. 

Docket  No.:  27346. 

Petitioner;  Fairchild  Aircraft. 

Sections  of  the  FAR  Affected:  14  CFR 
91.531(a)(3). 

Description  of  Relief  Sought:  To 
amend  Exemption  No.  5367,  which 
allows  Fairchild  Aircraft's  type  rated 
company  pilots  to  conduct  production 
and  e.xperimental  test  flights  in  the 
SA227-CC  and  SA227-DC  airplanes 
without  a  second  in  command.  It  also 
permits  all  operators  of  Fairchild 
Aircraft  commuter  category  airplanes 
(SA227-CC,  SA227-DC.  and  other 
airplanes  on  the  same  type  certificate)  to 
conduct  flight  operations  without  a 
designated  second-in-command  pilot, 
provided  the  airplane  is  type 
certificated  for  single-pilot  operations 
and  the  airplane  is  carrying  9  or  fewer 
passengers.  The  amendment,  if  granted, 
would  recognize  the  current  version  of 
the  petitioner's  Flight  Operations 
Procedures  Manual,  dated  February  14, 
1992,  and  would  remove  the  restriction 
in  condition  4dof  the  exemption,  which 
limits  passenger  carriage  to  Fairchild 
Aircraft  employees. 

Docket  No.:  27396. 

Petitioner:  Northwest  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.440. 

Description  of  Relief  Sought:  To 
amend  Exemption  No.  5815,  which 
allows  Northwest  Airlines,  Inc.,  (NWA) 
to  combine  recurrent  flight  and  ground 
training  and  proficiency  checks  for  its 
pilots-in-command,  seconds-in- 
command,  and  flight  engineers  in  a 
single  annual  training  and  proficiency 
session.  The  amendment,  if  granted, 
would  permit  NWA  to  meet  the  line- 
check  requirements  of  §  121.440  through 
an  alternative  line-check  program. 

Docket  No.:  27832. 

Petitioner:  Mr.  John  L.  Geitz. 

Sections  of  the  FAR  Affected;  14  CFR 
91.109(a)  and  (b)(3). 

Description  of  Relief  Sought:  To 
permit  Mr.  Geitz  to  conduct  recurrent 
flight  training  in  Beech  Bonanza,  Baron, 
and  Travel  Air  type  aircraft  as  well  as 
recurrent  flight  training  in  simulated 
instrument  conditions  in  Beech  Baron 
and  Travel  Air  type  aircraft,  when  these 
aircraft  are  equipped  with  a  functioning 
throwover  control  wheel. 

Docket  No.:  27845. 

Petitioner;  Learjet.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25  571(e)(1). 


Description  of  Relief  Sought:  To 
permit  Learjet  to  demonstrate  that  the 
Learjet  Model  45  airplane  is  capable  of 
successfully  completing  a  flight  during 
which  likely  structural  dam.age  occurs 
as  a  result  of  impact  with  a  4-pound 
bird  et  which  ever  true  airspeed  is 
greater;  Vc  at  sea  level,  or  .85  Vc  at  8000 
feet. 


:f 


Dispositions  of  Petitions 

Botk^'t  No.:  26048. 

Petitioner:  Nationcil  Test  Pilot  School. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5778,  which  permits  the  National  Test 
Pilot  School  (NTPS)  to  operate  aircraft 
having  lt  experimental  certificate  to 
train  flight  test  students  through  the 
demonstration  and  the  practice  of  flight 
test  techniques,  and  teach  students 
flight  test  data  acquisition  methods  for 
compensation.  The  petition  seeks  to 
amend  condition  Nos.  3,  6,  and  9  of  the 
currant  exemption. 

Grant,  August  2.  1994.  Exemption  \'o. 
5779A 

Dispositions  of  Petitions 

Docket  No.;  27224. 

Petitioner:  Victor  Aviation 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
135.225 

Description  of  Relief  Sought/ 
Disposition;  To  allow  Victor  Aviation 
Corporation  to  initiate  instrument 
approaches  into  airports  that  do  not 
have  weather  reporting  facility  operated 
by  the  U.S.  National  Weather  Service 
(USNWS),  a  source  approved  by  the 
USNWS,  or  a  source  approved  by  the 
Administrator. 

Denial.  August  2.  1994,  Exemption  No. 
5944 

Docket  No.:  27267. 

Petitioner:  AMR  Combs,  Inc. 

Sections  of  the  FAR  Affected;  14  CFR 
135.303;  135.337(a)(2)  and(3);  and 
135.339(c). 

Description  of  Relief  Sought/ 
Disposition;  To  permit  specifically 
approved  check  airmen  to  conduct  the 
flight  checks  required  by 
§§  135.293(a)(1)  and  135.299  without 
requiring  these  airmen  to  complete  the 
appropriate  training  for  the  aircraft  or 
the  appropriate  proficiency  or 
competency  checks  require  to  serve  as  a 
pilot-in-command  (PIC)  in  operations 
under  part  135.. 

Denial.  August  2.  1994.  Exemption  No. 
5945 

Dispositions  of  Petitions 

Docket  No.:  27801. 


Petitioner:  Mr.  Steven  G.  Albert. 

Sections  of  the  FAR  Affected;  14  CFR 
63.37. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Albert  to 
receive  a  turboprop  class  rating  on  his 
Federal  Aviation  (FAA-issued  flight 
en<:ineer  certificate  without  being 
required  to  pass  a  practical  test 
admin!>;tered  by  the  FAA  or  an  FAA- 
designated  examiner,  based  on  his 
successful  compleiion  of  U.S.  Air  Force 
flight  engineer  training  and  the  FAA- 
administraticn  written  test:  your 
designation  from  the  Air  Force  as  a 
functional  flight  engineer;  and  your 
fulfiilnient  of  the  aeronautical 
experience  requirements  of  §  63.37. 

Denial.  August  8,  1994,  Exemption  \o. 

5946 

IFR  Dor.  94-20300  Filed  8-17-94;  8:45  am] 

BILLING  CODE  4910-13-M 

[Docket  49706] 

Office  of  Hearings;  Belize  Air 
International,  Ltd.;  Notice  of 
Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 
Chief  Administrative  Law  Judge  John  J. 
Mathias.  All  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings,  M-50,  Room  9228, 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Telephone:  (202J  366-2142. 

Dated:  August  11,  1994. 
John  J.  Mathias, 
Chief  Administrative  Law  Judge. 
[FR  Doc.  94-20239  Filed  8-17-94;  8:45  ami 
BILUNG  CODE  4610-62-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Eligibility  of  Certain  Jewelry  Under 
General  Note  3(a)(iv)  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 

AGENCY:  U.S.  Customs  Service, 
Department  of  Treasury. 
ACTION:  Change  of  Practice;  discussion 
of  comments. 

SUMMARY:  This  document  changes  the 
practice  regarding  the  eligibility  of 
certain  jewelry  from  the  United  States 
Virgin  Islands  for  duty-free  treatment. 
Customs  previously  has  ruled  that 
attaching  United  States-origin  metal 
spring  clips  to  otherwise  finished 
earrings  substantially  transforms  those 
articles  into  "products  of  the  Virgin 
Iblands.  Under  the  change  set  forth 
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h -rom,  l.'re  atkiiiion  cfistenerj, 
clns.ir»=.s,  clasps,  etc..  to  rtherwri  :*^ 
iii^.shod  articles  cf  ;--A-.';rv  vcr,uld  ne  t 
i:Fert  a  substai  U.^l  Li8rj.sf<,-n>in<f.r  dj 

EFFcCT.VE  DATE:  A  J^  .ist  i?.,  T.i'^-: 

FOR  Ft-RTHES  .'Sf  C.F<!AT;0)W  CO><p-ACT- 

Brajic^,  OfLi:?  of  R;^gViliii3nr.s'^..d 

K;;!:::c'  !202(  -;"2  r.:;^^ 

£tjpPLEMf,«<TASy  !MPOPi*i'''ON: 

pL.st.c  ber.d?.  jn  varyincf  lengths,  -.v^r-; 
i.:iportrd  jnio  :h^  I_n>!fd  Sf^ros  Vir^ir^ 
Island.,  frcrri  s.'ver^!  fcrr'-r.  rour.Jrit'--. 
Metal  ^mhnp^  t'cinsis<;n^  of  clasp?  and 
l:v)(  ks  wc-'>?  3t?3;.hed  Ju  thr  hir^r-d  'r^sds. 
ri'uitin^;  in  nee  V.>ac^s <-vn<l  br^trp'T-ss. 

Ad.iit;or.;i!ly,  gl.issand  plaptir  i^sds 
•'■t.-uAgiind  fdi-rpned  !o  nirt.J  ;-•;  rof^ns  ard 
L'.-rk  findi'.gs  'e  form  cjrrings  Wi;;« 
ir,-;por1t>(i  into  the  l-'nii.-d  States  Vir;:in 
i.-!,ind.->  from  {ort:igii  countries.  M»-,i.  1 
I  I;ps  were-  imported  from  tSe  Vt\:'i:l 
!-;tat.-s. 

Cui'oii-.-,  h.-iJ  T-iat  al:ii.hin-^  lir.-.ted 
.St,jtr<;  t;.'.jsps  to  the  &)n'i<?-:i  struiv^  length 
of  bi;ai?:  b>  inserting  hocits  iufo  py,  s  ,",1 
ih'--  iv.t^U'.i  findir-fc-s  i,n(i  bemii,,^;  the 


h'.<vU  rioppd,  >rit;r.?hy  foir-'jiij,  n-^ li^i  ;s 
a:;d  br-'xe lets. and  fast-  nirg  ITni'ed 
Statf^s  rrs  tai  spring,  l!;;.^-  to  fort;Jan 
I'^rrinp.s  M;bstanii:?lly  itanffoDj^t^'d  tbosi; 
i;T;p!jrti'd  nnii.Jes  into  "prndu'  is  of"  th" 
United  Ktsles  Virgin  Isirnds  v»i«hin  the 
riK;,nin,j  !>f  swricn  301,  T.vri ff  A- 1  of 
1030.  as  dinendrj  (19  Ij.s.C.  13Qla) 
i.-fpeal;d  effective  Augjit  r^l,  I3n'-!). 
I  'nd.;r  rha  pri'v-i«^icns  of  19  (J  .S  C 
7  iOla,  a!l.artit.leE  iniport^d  frnm  nn 
.  insiihir  pc,>^se<  sion  of/the  I  Jnited  States. 
«:xr-pi  Pui'.no  Kiro,  Vierc  di.-tiabi-j  at  the 
sairie  rnt'?  as  were  importatiunt  fj  0:71 
fcrL'igii  countri-s.  except  that  t.ii,.se 
vv'".irh  (1)  wr.re  of  n.:ti\v  ,;nnvLh,  or  (2) 
were  rrn  lufaf.'.T'd  or  produced  in  su!,b 
por..sef-..'   ii  and  J;d  not  cont:ji:j  for^iign 
nialenais  to  th«  value  of  more  than  50 
per  rent'.'jn  of  trudr  apprai<;.'>d  v;:i:n-  in  • 
file  [jniti(i  .Stat'-.s,  and  came  in'o  the 
United  .Sl^ites  dirfH;i!y  rr!>;n  the  insular 
posscf..-:i()n,  or  (3)  were  artir:!.-s 
previously  iniportod  inio  the  f  hnird 
.StPics  with  payni'^nt  cf  ail  ;ipp,!:c  able 
duties  and  taxes  which  were  shiijp-  J 
from  the  Unified  Stales  without 
remission,  refund,  drawback  of  sii<  h 
duties  and  faxes,  directly  to  the 
possession  from  which  they  were  beinj; 
returned  by  direct  shipment,  wf^rc 
entitled  to  free  entry. 

General  Note  3(a)(iv),  Harmonized 
Tariff  Srhcdnle  of  the  United  Stales 


(iiT.sr.S)  ffcn:>vriy  C-er.er?"  W^lnntf 
"(i).  Tririff  S^bodK].-^  of  ;:>■  *:;■.::<- d 
SM-ps),  ivh.-n  -'p'^cred  \U  \   S-.C. 
I'iOli  ■ ;  pr  jvic-.s  for  'Jie  duTv  frr;.-. 
irea-.r-^'i  >  cf  floods  iir.p&rterffrum  a 
UaiJerf  Stdt*.3  j.isulor  pcss«;sK.n  J  they: 
(1)  ar-j  the  gjpwfh  or  "^Trn)ai :  ot"  ih«? 
pOKf.e.'JsIon-  (2;  meet  cert.ijn  vahn?- 
cor^nt  rDquir^-^-ien;.^;  and  {3>  come 
directly  to  fhf-  r;}^{om.s  !■  rri'ory  e/f  th^' 

Tm  comply  vi-fa  the.~>quirrm?n{..i  rS 

.-M-(  !r-  firs!  must  qudify  as  3  "pr<xl>jcJ 
'  •  a  lini'ed  .Slates  ijisuiar  pcisi.js&ion. 
.'-•■  e  )  iirj  Fasi'i..>ns,  v   I  'V-'mi  bioXf:<-:,  &j2 

V.  .Supp.  41,  -jf^  iciT  \^^^i\.  t  d  t g-i?  ~ 

i'-.v.i:i  Fribrur..r\'  23.  l'?>n).  Uhfir^ 
ii.--;er:a!s  arc  imported  in;.-  t.^e  insular 
pos->-sf.ion.  tfi^y  .xust  be  substjnti^i'ly 
Irar.stornied  into  a  pn  dun  of 'hit 
iijsbl,'j:r  posst-bsion  !'■  r  the  proiii.irt  to 
res  e;ve  d>!ry-fjf:e  trwun-mf  under 
(;^;n.rrsl  NV,'te  3taX»v),  HTSUS 

A  .subsldail^l  traii.sloT'.ialion  oci  ii;-^. 
^vhelvs  matsrl^dl  is  used  "m  t.hf 
n'anufer.ture  of?  r-'^w  arljf  ie  Ivj'.  •,;>•  a 
nt'W  Heme.  I lianc ter.  a.':d  Lis<-:  *  '  V" 
S»^  r'n/rer/  S/<7?^.'-  v.  dhscn-Thoir.^en 
Co..  inc..  27  CC  P.^  2h?.  2;;i  '.TMD). 

It  is  (.^ust>im.>  positron  th  ?f  addi.-,g  a 
closure,  ciaso.  or  fa>-ren*?r  To  otherx..i":« 
ro;np!pf6dart?cfes  r-f  i*nvr]n  fi  r 
hiai  i;!.?:.  Of  K,!;!ce.  eamr;';  <Jr«f  s  .■'iOt 
( i>.*;:j;e  tj;«  es'e.ncs  .'rf  t.he  ,*>w<-t,nr  ir'hirh 
is  d.d!f..3*e:d  tn  use  as  such  a.nti  h,::s  the 
f'luidijnienrai  charan^r  of  suj  h  irvi^lrv 
This  pcsitzcn  ;.s  co-.-;;s;.-nt  iv-fh 
Tusioms  ruhngs  ■.'^s..ec  und^r  tr^ 
neri'rahz'id  .Sv:ften  of  r'-^f-sr.  rt  -k 
ll^SPy  3rd  rou::trv  cf  Onj;:r.  M:irtc'^-' 
rl3t7it*>s.  19  r  S.c:  240:! -2465  arMi"l9 
US.r.  1,^04  ^<;^7■!^-i  ,«i-   wni.b  ufibzp- 
the  subst-snns:  •-.^:- Jcr^.e-'cn  ter.t,  for 
<i'--%u-iru.-:in;^  ■j*beTh+\'-  sn  3.T'..;e  is  the 
"pir>du(X  of  £  country  fcr  pvjtrvz,-^  ci 
those  statutes.  See  KRL  .556fi24  g  j-ed 
July  31,  1992  (adding  < Lx^ps  and  spring 
nngs  fo.chains  is  a-suupie  rorr.hi.ning  "* 
operation  for  which  duty-free  tr-Mtrnent 
under  the  CSP  is  not  allowed);  HRL 
734.3.1O  dated  April  9,  1992  Soldering  a 
bar-pin  clasp  tn  a  completed  ,  rooch  il 
not  a  .?ubfat.>.i:,dl  tr-insfom-^t.-oji; 
soldcrii^c  a  n,etal  clip  to  compif-ted 
baar.ties  is  not  a  sub.'vtani;al 
trafihforination;  K^idng  sigi'ilp.ss  ste* ) 
po.,?s  to  completed  ca.Tings  is  not  r, 
sii'isl.:nii.d  tiansfi,.'-i:-,3i:on). 

The  proposed  position  with  respect  U, 
the  ineligibility  of  the  d<;scribed  jewplrv 
(or  dutv-free  treatment  imder  C^.neral 
Note  3(a)(iv).  HTSUS.  is  in  ronOirt  with 
HF.L  094018  dated  January  17.  i;io3. 
Therefore,  Customs  proposed  in  a 
document  published  in  the  Federal 
Register  (58  FR  36512).  on  July  7,  1993. 
that  the  addition  of  fasteners,  closures, 
clasps,  etc.,  to  otherwise  finished 


arti(  !.s  c5  KiWftlry  would  not  efr-r  t  n 
s;bst.ini;a'  transfonnatyon  nf  th.^t 
lewrflry  into  *  pn,di!ct.'=.  oF'  a  IV  irf.r} 
St-'.t2s  !nv.',?r  p<»ss<>5S!on. 

Dhcus^iup  of  Ccmrr.efits 

Two  conr!:-nenta  were  received  m 
respr.^;,e  to  the  published  propoval 
Both  comments  wore  .n  opp'vsifion  to 
th-  li-^opoied  change  of  prarilfe. 

7 ::»-  p.rst  i  ommenter.  a  .fv*«lry 
company  in  the  Virgin  Ul^^^ls.,  stat-s 
fh.Ht  d'.w  ^u  lh:e  df  pregsr-d  f:ct«pn-.y  a.^^ 
ronrp^-'jtio'i  fro:/.  !o-.v  w?^»e  u.r(.«.'uc«r;i 
in  Ciecb  ."^-uv^kia,  the  add«»d  cjj<?t «».«», 
Customs  du'ieH]  to  Its  U'.S.  cjstv>r;er«: 
may  Ciu.se  :h«^  cc.rnpj,-;v  fo  :."e  .% 
<  cnipetjtivr  p<(:;:non  u-  the  U.!;.  tt::^\h\ 
ami  fo:-.  e  it  to  ^r.  .:  down  .:p-r-fr.or.*  m 
the  Virj;in  Isbnds.  Th:.*  rrirr.-.-pner  alio 
.'■tates;  ihrit  s.ith  a  de'-eicptn-^nt  wvc-j.'d 
seriously  impa,r  its  ij-iJTy  jr,  ;,f>t.,(;^f o 
certain  irAi,*s.  gFant-^j  or  .3uar2.-.i*i»ni  by 
the  Srr..il!  Bc<!iri».>a;  y*diTU''>t-3'K-n 
(M'A). 

The  set  ord  commenter,  rspresentjnK 
the  Gnv"n:men-  of  fh.-  V..-vJn  f;,'snd.s. 
siiitrt.s  that  'he  faMun.  of  tht  Hrst 
I  ofuinenfer's  business  would  result  m 
loss  o:  en.plov-ment  to  ';0-30  workeji.. 
F"urth-;r,  this  comoienter  beji  ■.\r.~.  \^n\ 
fbe  pioymsal  v.ould  >;r;pe(!e  its  ciTl^rts  f«i 
sttr-ii  t  uine:  jewelry  pn>duf.«rs  to  the 
Virgin  Islands.  Ihn  nimmenler  is  i.Ssn  of 
the  epi.;io:-i  t!i  ,<  th.^  SBA  U.^r.--  i-<,d»-  to 
the  first  coniiaentKr  was  !>j-:ed  on  tnf 
( onip.Hnyi  fnanci^}  ctwdjtjrjn  af  tb» 
time,  and  thdt  as  mpttfr  of  ptdic  p.jhcv 
o  Cu.stor.is  S»-n--Jce  ru.i.ig  sho^Jd  xuA  \,f 
the  C3USP  of  3  d-fa  .jt  by  thp  ( ump^ny 
on  its  ebligations  to  the  SB/\.  L"  ihf 
propc-sed  change  in  position  is  .-rade. 
ihe  rorumenler  urges  that  the  i-:welry 
company  be  "grandfs;h--;rc-d"  so  that  the 
change  would  not  be  appiicabje  to  ihf 
lompany. 

T-ie -comments  received  di.  not  tie.ch 
upon  the  legal  basis  for  the  propobod 
«Jiangr  in  prartii  >.  and  ^ny  unf«vi«,-ahl.- 
econ  juiic  consequences  art  h*\  omi  th" 
s*  opp  of  this  dccumrnt. 

(."om  lu>-i  >n 

Alter  careful  consideration  of  the 
(  ommenl.'v  received  and  further  review 
cif  this  m.-j'ter.  it  h';s  b»:rn  det.Tnuned 
that  th"  change  in  prac-fice  as  propr's.-d 
should  be  adopl.d. 

App/oved   Au>;:jsI  1    I'isJ 
.Samuel  H.  Banks, 
Acting  Coi.::ui-^'-u>nt  r  yif  Cust,)ni^. 
IFR  Do(.   04-20.108  Fil.-.t  h-17-fl4:  H  -).S  ..ii,) 
RtLLIWG  COOe  J8?0-02-P 
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Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AGENCY:  Department  Offices.  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  and  location  of  the  next  meeting 
and  the  agenda  for  consideration  by  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committed  on  Commercial 
Operations  of  the  U.S.  Customs  Ser\ice 
will  be  held  on  September  23,  1994  in 
Seattle,  Washington.  The  meeting  will 
be  held  at  the  Sorrento  Hotel,  900 
Madison  Street,  Seattle.  Washington 
98104-9742.  Tel.:  (206)  343-6158.  The 
meeting  will  be  held  in  the  Penthouse 
Room  and  will  commence  at 
approximately  9:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
-Assistant  Secretary  (Enforcement). 
Room  4004,  Department  of  the  Treasury, 
1500  Peiuisylvania  Avenue,  N.W., 
Washington,  D.C.  20220.  Tel.:  (202) 
622-0220. 

SUPPLEMENTARY  INFORMATION:  The 
preliminary  agenda  to  be  considered 
during  the  meeting  on  September  23, 
1994  is  as  follows: 

1.  Custoirs  reorganization 
implementation. 

2.  Customs  budget  cycle  and  process. 

3.  Customs  automation  redesign 
plans. 

4.  Regulatory  implementation 
overview. 

a.  Rules  of  origin. 

b.  North  American  Free  Trade 
Agreement. 


c.  Customs  Modernization  Act. 

5.  Other  new  business. 

The  agenda  is  subject  to  modification 
prior  to  the  meeting  date.  The  meeting 
is  open  to  the  public.  However,  it  is 
necessary  for  any  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  to  give 
advance  notice.  In  order  to  be  admitted 
to  tha  meeting,  contact  Ms.  Theresa 
Manning  at  (202)  622-0220  no  later  than 
September  16,  1994. 

D.ited:  August  12.  1994, 

John  P.  Simpson, 

Deputy  Assistant  Secretary.  (Hrgui'iturv  Tcnff 
and  Trade  Enfarceiiient]. 

li-R  Doc.  94-20272  Filed  8-17-94:  8  45  a:r.l 

BiLLINa  CODE  4310-25-*! 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  Veteran's  Application  for 
Increased  Compensation  Based  on 
Unemployability,  VA  Form  21-8940 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 


respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  273- 
7011. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackev. 
NEOB.  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  19,  1994. 

Dated:  August  10.  W94.        "       .     • 
By  direction  of  the  Secretary'. 
Donald  L.  Neilson, 

Director.  Records  Management  Sendee. 

Extension 

1.  Veteran's  Application  for  Increased 
Compensation  Based  on 
Unemployability,  VA  Form  21-8940 

2.  The  form  is  used  by  veterans  for  the 
sole  purpose  of  making  a  claim  for 
increased  VA  disability  compensation 
based  on  unemployability.  The 
information  is  used  to  determine 
entitlement  to  the  unemployability 
benefits. 

3.  Individuals  or  households 

4.  18,000  hours 

5.  45  minutes 

6.  On  occasion 

7.  24,000  respondents 

|FR  Doc.  94-20275  Filed  8-17-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  iPub 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-19794. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  August  18,  1994.  10:00  a.m. 
Meeting  Open  to  the  Public. 

The  following  item  was  deleted  from 
the  agenda: 

.V/CFL  Rulemaking:  Siinininr\-  of  Comments 
and  Draft  Final  Ruie.s. 

The  following  item  was  added  to  the 
agenda: 


lob  Recommendations  from  flee  ted 
Oifidals  and  Poiitit  a!  Party  Officials. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Ron  Harris.  Press  Officer,  Telephone- 

(202)219-4155. 

Delores  Hardy, 

Administrative  Assistant 

IFR  Doc.  9-1-204 ,54  Tiled  8-1G-94:  2:,38  pmj 

BILLING  CODE  6715-01-*! 


AGENCY  HOLDING  THE  MEETING:  BOARD  OF 
GOVERNORS  OF  THE  FEDERAL  RESERVE 
SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Notice 
forwarded  to  the  Federal  Register  on 
Friday.  August  12,  1994. 


Federal  Regiiter 

Vol.   ,59.  No.   1,59 

Thursdav.  .■\,,oust   18.   1994 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  1 1:00  a.m.,  Mondav. 
August  22,  1994. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeting: 

Proposals  cont  erning  Federal  Reser-^n 
.System  Uenefi's 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr,  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)452-3204. 
Dated:  August  16.  1994. 

Jennifer  J.  Johnson, 

Deputy  Scrrvtcry  of  the  Board. 

[FR  Doc.  94-20445  Fiied  8-10-94.  1,57  pni! 
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34  CFR  Part  685 

Federal  Direct  Student  Loan  Program- 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 

Federal  Direct  Student  Loan  Program 

RIN  1S4O-AC05 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary'  of  Education 
proposes  to  amend  the  Federal  Direct 
Student  Loan  (Direct  Loan)  Program 
regulatory  policies  and  procedures 
which  apply  to  loans  under  the  Federal 
Direct  Stafford  Loan  Program,  the 
Federal  Direct  Unsubsidized  Stafford 
Loan  Program,  the  Federal  Direct  PLUS 
Program,  and  the  Federal  Direct 
Consolidation  Loan  Program. 
collectively  referred  to  as  the  Direct 
Loan  Program.  These  proposed 
regulatory  policies  and  procedures 
would  streamline  the  loan  application 
and  disbursement  processes,  provide 
ease  in  school  administration  of  the 
loans,  ensure  program  integrity,  and 
protect  the  Federal  fiscal  interest. 
DATES:  Comments  must  be  received  on 
or  before  October  3.  1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Ms.  Rachel  Edelstein.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SVV.  (Room  4100,  ROB-3). 
Washington,  DC  20202-5257.  (Internet 
address:  direct  loans@ed.gov).  All 
comments  will  be  available  for  public 
review  on  the  Department's  Direct  Loan 
bulletin  board.  The  access  number  for 
the  bulletin  board  for  individuals  with 
communications  software  and  modems 
is  1-800-429-9933.  In  addition,  Internet 
.  users  may  access  the  bulletin  board  by 
using  the  TCP/IP  telenet  command 
facility  at  the  above  Internet  address. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  Edelstein,  telephone:  (202)  708- 
9406.  (Internet  address:  direct 
loans@ed.gov).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  Student  Loan  Reform  Act  of  1993, 
enacted  on  August  10,  1993,  established 
the  Direct  Loan  Program  under  the 
Higher  Education  Act  of  1965,  as 


amended  (HEA).  See  Subtitle  A  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66).  Under  the  Direct 
Loan  Program,  loan  capital  is  provided 
directly  to  student  and  parent  borrowers 
by  the  Federal  Government  rather  than 
through  private  lenders. 

The  Direct  Loan  Program  provides 
borrowers  with  a  streamlined 
application  process,  flexible  repayment 
options,  and  a  simplified  collection 
process.  Direct  Loan  Program  student 
borrowers  apply  for  a  loan  at  the  same 
time  that  they  apply  for  other  title  IV 
student  financial  assistance.  No 
additional  forms  are  required.  Further, 
under  the  Direct  Loan  Program 
borrowers  will  be  eligible  for  a  variety 
of  new  repayment  plans,  including  an 
extended  repayment  plan,  a  graduated 
repayment  plan  with  an  extended  term, 
an  income  contingent  repayment  plan, 
and  an  alternative  repayment  plan. 
These  repayment  plans  allow  borrowers 
to  ttilor  their  loan  repayment  to  their 
individual  circumstances.  The  new 
repayment  plans  also  give  borrowers  the 
opportunity  to  enter  into  lower-paying 
service  care«Ts  while  making  reasonable 
pavTnents  on  their  educational  debt.  The 
income  contingent  repayment  plan  will 
reduce  the  incidence  of  default,  because 
borrowers  are  required  to  repay  only 
what  they  can  reasonably  afford.  In 
addition,  repayment  procedures  will  be 
easier  for  borrowers  under  the  Direct 
Loai  Program  than  under  the  Federal 
Family  Education  Loan  (FFEL)  Program 
because  the  borrower  will  interact  with 
only  one  servicer  at  a  time  throughout 
the  life  of  the  loan,  rather  than  with 
multiple  loan  holders. 

The  HEA  directed  the  Secretary  to 
consult  with  members  of  the  higher 
education  community  and  to  publish  a 
noUce  of  standards,  criteria,  and 
propedures  for  the  program's  first  year 
(JuK'  1. 1994  to  June  30,  1995)  in  lieu 
of  issuing  regulations  using  the 
Department's  usual  procedures.  In 
compliance  with  that  requirement,  the 
Secretary  published  three  sets  of  rules 
for  the  first  year.  The  first  of  these  rules 
was  published  on  September  10, 1993, 
and  contained  standards  for  school 
participation  and  loan  origination 
criteria.  The  second  was  published  on 
January  4, 1994.  and  included  most  of 
the  policies  and  procedures  relating  to 
schools  and  borrowers  in  the  Direct 
Loan  Program.  The  third  set  of  rules  was 
published  on  July  1,  1994,  and  governed 
the  repayment  plans  available  to  Direct 
Loan  borrowers,  including  an  income 
contingent  repayment  plan,  and 
standards  and  procedures  relating  to 
Federal  Direct  Consolidation  Loans. 

The  HEA  also  directed  the  Secretary, 
to  the  extent  practicable,  to  develop 


proposed  rules  for  the  Direct  Loan 
Program  through  a  negotiated 
rulemaking  process  for  the  second  and 
subsequent  years  of  the  program  (1995- 
1996  and  beyond).  With  two  exceptions, 
negotiated  rulemaking  was  used  to 
develop  these  proposed  rules.  The 
standards  for  school  participation  in  the 
Direct  Loan  Program  for  the  1995-1996 
academic  year,  which  were  published 
on  Februarj'  17. 1994,  and  the  criteria 
schools  would  need  to  meet  to  originate 
student  loans  in  the  Direct  Loan 
Program  in  the  1995-1996  academic 
year,  which  were  published  on  April  26, 
1994.  were  discussed  with  members  of 
the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee.  In  many  cases,  the  results  of 
those  discussions  were  incorporated 
into  those  standards  and  criteria.  The 
timely  implementation  of  the  Direct 
Loan  Program  for  the  1995-1996 
academic  year  did  not  permit  the 
solicitation  of  further  comment  on  those 
rules,  and  they  were  published  in  final 
form. 

The  negotiated  rulemaking  process  for 
the  development  of  this  notice  of 
proposed  rulemaking  began  in  January 
of  1994.  The  Direct  Student  Loan 
Rer;ulations  Negotiated  Rulemaking 
Advisory  Committee  (the  negotiators) 
met  for  several  days  each  month  from 
Januar\'  through  June  and  for  one  day  in 
July.  The  goal  cf  the  negotiations  was  to 
reach  consensus  on  a  full  notice  of 
proposed  rulemaking  (NPRM)  with 
consensus  being  defined  as  an  absence 
of  dissent  from  any  of  the-negotiators. 
While  consensus  on  an  NPRM  was  not 
attained,  substantive  agreement  was 
reached  on  most  of  the  issues  addressed 
by  the  regulations. 

Provisions  Proposed 

These  proposed  regulations  include 
policies  and  procedures  necessa^  for 
borrowers  and  schools  to  participate  in 
the  Direct  Loan  Program  for  the  1995- 
1996  and  subsequent  academic  years, 
including  provisions  relating  to 
repayment  of  Direct  Loans.  Provisions 
relating  to  school  participation  and  loan 
origination  in  this  document  are 
proposed  for  the  1996-1997  and 
subsequent  academic  years. 

The  policies  and  procedures  in  these 
proposed  regulations  have  been  selected 
to  promote  the  statutory  mandate  that 
the  Secretary  make  loans  under  the 
Direct  Loan  Program  available  to  all 
eligible  students  attending  participating 
institutions  and  their  parents.  For  the 
1996-1997  academic  year,  the  Secretary 
estimates  that  50  percent  of  all  new 
loans  made  under  the  Department  of 
Education's  two  major  student  loan 
programs  will  be  made  to  students  and 
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their  parents  participating  in  the  Direct 
Loan  Program.  Thus,  over  three  million 
recipients  will  benefit  from  this  program 
during  the  1996-1997  academic  year, 
and  millions  more  will  benefit  in  future 
years.  Due  to  the  size  and  importance  of 
this  program,  the  proposed  regulatory 
policies  and  procedures  in  this 
document  have  been  chosen  because 
they  would  streamline  the  loan 
application  and  disbursement  processes, 
provide  ease  in  school  administration  of 
the  loans,  ensure  program  integrity,  and 
protect  the  Federal  fi.scal  interest. 
Meeting  Summaries  of  each  meeting  of 
the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee  contain  a  fuller  description 
of  the  considprations  that  were  taken 
into  account  in  the  preparation  cf  these 
proposed  regulations.  Copies  of  the 
Meeting  Summaries  will  be  available  for 
public  inspection  with  the  commonts 
submitted  in  response  to  the  proposed 
rules. 

L".  certain  sections  where  Direct  Loan 
provisions  are  different  from  (FFEL) 
Fr'ogram  provisions,  tlie  Secretary  will 
propose  comparable  changes  to  FFEL 
Program  regulations  in  a  separate  Notice 
CI  Proposed  Rulemaking  to  be  published 
shortly.  Anticipated  changes  to  the 
FFEL  program  are  noted  in  the 
following  discussion.  The  Secretary 
expects  that  the  comment  period  end 
dates  and  effective  dates  for  the  final 
FFEL  Program  and  Direct  Loan  Program 
regulations  will  coincide. 

Summary  of  Contents 
Subpart  A — Purpose  anc^  Scope 

§  665. 100    The  Federal  Direct  Student  Loan 
Program. 

This  section  contains  a  general 
description  of  the  program  and  lists  the 
following  components  of  the  Federal 
Direct  Student  Loan  Program: 

(1)  The  Federal  Direct  Stafford  Loan 
Program; 

(2)  The  Federal  Direct  Unsubsidized 
Stafford  Loan  Program: 

(3)  The  Federal  Direct  PLUS  Loan 
Program;  and 

(4)  The  Federal  Direct  Consolidation 
Loan  Program. 

§  Section  685.101    Participation  in  the 
Direct  Loan  Program. 

This  section  authorizes  colleges, 
universities,  graduate  and  professional 
schools,  vocational,  and  proprietary 
schools  selected  by  the  Secretary  to 
participate  in  the  Direct  Loan  Program 
and  allows  the  Secretary  to  permit  a 
school  to  participate  in  both  the  FFEL 
Program  and  the  Direct  Loan  Program 
simultaneously.  A  school  may 
participate  in  both  loan  programs  under 


such  terms  as  it  determines  would  best 
serve  the  needs  of  its  students,  subject 
to  the  agreement  of  the  Secretar>'.  For 
example,  a  school  could  make  the  Direct 
Loan  Program  available  to  its  first-time 
borrowers  only  and  the  FFEL  Program 
available  to  its  otlier  students,  or  it 
could  choose  to  participate  in  the 
Federal  Direct  Stafford  Loan  Program, 
the  Federal  Direct  Unsubsidized 
Stafford  Loan  Program,  and  the  Federal 
PLUS  Program.  In  the  latter  example,  a 
student  could  receive  a  Direct  Loan 
while  the  student's  parent  could  receive 
an  FFEL  loan. 

§  Section  685.102    Definitions. 

This  section  identifies  the  definitions 
in  this  notice  of  proposed  rulemaking 
that  are  found  in  other  Department 
regulations,  i.e.,  in  the  Student 
Assistance  General  Provisions 
rpgulations  (34  CFR  Part  6581,  in  file 
Institutional  Eligibility  regulations  (34 
CFR  P^n  600),  and  in  the  FFEL  Program 
regulations  (34  CFR  Part  682).  and  also 
defines  terms  that  ere  specific  to  th"se 
proposed  niles.  In  several  ofthe.se 
definitions  the  Secretary-  has 
incorporated  revisions  suj;ges?ed  by  one 
or  more  of  the  negotiators. 

Under  the  proposed  definition  of  the 
term  "estimated  financial  assistanre". 
Federal  Perkins  Loan  Program  and 
Federal  Work-Study  Program  aid  that 
the  student  does  not  accept  is  not 
considered  estimated  financial 
assistance.  ScTie  negotiators  criticized 
this  proposal  on  the  ground  that  it  takes 
discretion  away  from  the  financial  aid 
administrator.  However,  the  financial 
aid  admini-strator  retains  discretion  in 
certifving  the  loan  application.  Under 
§  685.301(a)(5),  an  aid  administrator 
may  reduce  the  borrower's 
determination  of  need  on  a  case-bv-case 
basis,  including  a  case  in  which  a 
reduction  in  need  is  warranted  even 
though  the  borrower  has  declined 
campus-based  aid;  the  reason  for  the 
reduction  must  be  documented  in  the 
student's  file.  The  negotiators  did  not 
reach  agreement  on  the  definition  for 
"estimated  financial  assistance". 

The  definition  for  "repaj-ment 
period",  contained  in  the  regulations  for 
the  first  year  of  the  program,  has  been 
deleted  horn  these  proposed  regulations 
because  information  that  was  provided 
in  that  definition  (on  which  the 
negotiators  disagreed)  is  included  in 
other  provisions. 

The  definition  of  the  term  "estimated 
cost  of  attendance"  in  the  first-year 
regulations  has  also  been  deleted  from 
these  proposed  regulations  and  will 
likewise  be  proposed  to  be  deleted  from 
FFEL  Program  regulations.  A  definition 
of  this  term  will  be  proposed  in 


forthcoming  General  Provisions 
regulations. 

§  685. 1 03— Applicability  of  Subparts 
This  section  states  in  general  terms 
the  content  of  each  subpart  of  this 
notice  of  proposed  rulemaking.  Subpart 
A  addresses  the  purpose  and  scope  of 
the  document.  Subpart  B  addresses 
borrower  provisions.  Subpart  C 
addresses  school  requirements.  Subpart 
D  contains  standards  for  the 
participation  of  schools  in  the  program 
and  the  criteria  for  determining  a 
school's  role  in  the  loan  origination 
process. 
Subpart  B — Borrower  Provisions 

§685.200    Borrower  Eligibility. 

This  section  lists  the  eligibilitv 
requirements  for  a  student  borrower  in 
paragraph  (a)  and  for  a  parent  borrower 
in  paragraph  (b).  Currently,  a  borrower 
whose  previous  loan  was  cancelled  due 
to  total  and  permanent  disability  is  not 
eligible  for  a  new  loan  unless  he  or  she 
reaffirms  the  prior  debt  and  receives  d 
certifiratton  from  a  physician  that  thr 
borrowpr's  condition  has  improved. 
Based  on  comments  from  a  number  of 
the  negotiators,  these  proposed 
regulations  would  elinunate  those 
requirements.  The  borrower  would  need 
to  ol'tain  a  certi.'ication  from  a  physician 
that  the  borrower  is  able  to  engage  in 
substantial  gainful  activity  (but  not  that 
the  borrower's  condition  has  improved). 
The  Secretary  intends  to  propose 
identical  changes  for  the  FFEL  Program. 
The  Secretary  invites  comments  on  how 
to  define  "substantia!  gainful  activity" 
for  this  purpose.  The  negotiators  did  not 
reach  agreement  on  the  requirement  in 
§  685.200(a)(l)(iv){A)  that  a  student 
reaffirm  previous  loans  that  were 
discharged  in  bankruptcy  to  qualify  for 
a  Direct  Loan  or  on  the  requirement  in 
§685.2G0(b)(7)fi)(C)  that  a  parent 
document  extenuating  circumGta:iccs  if 
he  or  she  has  an  adverse  credit  histor>- 
and  wants  to  receive  a  Direct  PLUS 
Loan. 

This  section  also  requires,  in 
paragraph  (c).  that  a  borrower  who  is 
currently  in  default  on  a  FFEL  loan  or 
a  Direct  Loan  must  make  satisfactory 
repayment  arrangements  on  the 
defaulted  loan  to  be  eligible  to  borrow 
under  the  Direct  Loan  Program.  This 
requirement  does  not  apply  to  defaulted 
borrowers  who  consolidate  their  loans 
and  agree  to  repay  under  the  income 
contingent  repayment  plan.  Finally, 
paragraph  (d)  lists  the  loans  that  may  be 
used  to  replace  a  student's  expected 
family  contribution. 

§685.201.    Ot>taining  a  Loan. 

Paragraph  (a)  of  this  section  describes 
the  requirement  for  a  student  who 
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wishes  to  obtain  a  Direct  Student  Loan 
to  complete  a  Free  Application  for 
Federal  Student  Aid  and  the  schools 
responsibility  to  perform  certain 
functions  to  process  that  loan 
application.  A  school's  re.sponsibilities 
are  differentiated  depending  on  the 
procedures  it  follows  to  originate  loans. 
or  whether  it  uses  tiie  sen  ites  of  an 
alternative  originator  Paragraph  (b) 
describes  the  process  a  parent  borrower 
uses  to  apply  for  a  Direct  PLUS  Lean 
and  also  describes  the  school's 
responsibilities  according  to  the 
procedures  it  follows  to  originate  or 
assist  in  the  origination  of  PLUS  Loans. 
Paragraph  (c)  describes  the  process  for 
obtaining  a  Direct  Consolidation  Loan. 
The  negotiators  did  not  reach  agreement 
on  the  application  procedures  for  a 
Direct  Consolidation  Loan  in 
§685.201(c). 

S  685.202    Charges  for  Which  Direct  Loan 
Program  Borrowers  are  Responsible. 

This  section  specifies  the  charges  that 
a  borrower  may  incur  in  the  Direct  Loan 
Program.  The  loan  interest  rates 
applicable  to  various  types  of  loans  are 
listed  in  paragraph  (a),  and  the  rules  on 
when  unpaid  interest  is  capitalized  are 
detailed  in  paragraph  (b).  Based  on 
comments  from  many  of  the  negotiators, 
the  Secretary  has  specified  when  the 
capitahzation  of  interest  will  occur. 
Interest  on  a  Direct  L'nsubsidized  Loan 
will  not  be  capitalized  until  the 
borrower  enters  repayment.  If  a 
borrower  is  in  a  deferment  period  on  a 
Direct  Unsubsidized  Loan,  or  in  a 
forbearance  period  on  any  loan,  the 
Secretary  will  capitalize  interest  that 
has  accrued  at  the  expiration  of  the 
deferment  or  forbearance.  If  a  borrower 
has  agreed  to  make  payments  of  interest 
when  payments  of  principal  are  not  due 
and  becomes  past  due  on  those  interest 
payments,  the  Secretary  will  capitalize 
the  unpaid  interest,  after  notification  to 
the  borrower,  in  order  to  keep  that 
borrower  from  defaulting  on  those 
interest  payments.  Finally,  with  certain 
exceptions  referred  to  in  §  685.202(b)(5). 
if  a  borrower  is  making  payments  on  a 
loan  that  do  not  cover  all  of  the  accruing 
interest,  the  Secretary  will  capitalize  the 
remaining  interest  on  an  annual  basis. 

Loan  fees,  late  charges,  and  collection 
charges  (both  before  and  after  default) 
are  addressed  in  paragraphs  (c),  (d).  and 
(e)  of  this  section,  respectively.  The 
section  specifies  the  Secretary's 
authority  to  assess  certain  charges  but 
does  not  require  the  Secretary  to  do  so. 
The  maximum  fees  and  charges  that 
could  be  charged  in  the  Direct  Loan 
Program  are  the  same  as  those 
authorized  for  the  FFEL  Program.  The 
negotiators  did  not  reach  agreement  on 


late  charges  and  collection  charges  i." 
§685  202(d)  and  (e). 

§  685.203    Loan  Limits. 

This  section  contains  thp  statute " 
ioan  limits,  both  an.nual  and  aggregate 
amounts  (and  prorated  amounts  for 
programs  that  are  less  than  an  acadertic 
year),  for  various  classes  of  studer/.s  and 
for  the  various  Direct  Loans  The 
amount  available  for  a  Direct  Subsidized 
Loan  to  an  undergraduate  student  ir.  's.e 
first  year  of  his  or  her  progran  is 
determined  by  the  length  of  the  pregjar: 
in  comparison  to  the  academic  veai.  Ar. 
undergraduate  student  in  subsequer.t 
years  of  his  or  her  program  is  elicibUe  for 
increasingly  higher  loan  amoj,r.ts,  but 
those  amoimts  are  prorated  for  that 
portion  of  the  program  less  then  an. 
academic  year  in  length  that  remains 
after  the  student  completes  one  or  more 
academic  years  of  study.  For  example. 
an  undergraduate  student  in  the  second 
\ear  of  his  or  her  program  has  a  loan 
limit  of  $3,500  for  an  academic  vear  of 
study.  However,  if  that  student  has  less 
than  a  full  academic  year  of  study 
remaining  in  the  program,  that  loan 
limit  would  be  prorated  based  on  the 
number  of  hours  for  which  the  student 
enrolls  (see  §§  685.203(a)  (2),  (3)  and 
685.301(a)(4)(ii)).  If  this  borrower 
needed  nine  semester  hours  but  was 
enrolled  for  12  semester  hours  (which  is 
one-half  of  an  academic  year)  the 
borrower  would  qualify  for  a  51,750 
loan. 

Students  may  also  be  eligible  to 
borrow  Direct  Unsubsidized  Loans.  The 
loan  limits  are  the  same  as  for  Direct 
Subsidized  Loans,  minus  the  amount  of 
any  Direct  Subsidized  Loan  amount 
borrowed.  For  example,  if  the  limit  is 
S3. 500  and  the  borrower  received  a 
S2.000  Direct  Subsidized  Loan,  that 
borrower  may  receive  a  SI, 500  Direct 
Unsubsidized  Loan.  Independent, 
graduate  and  professional  students,  and 
certain  dependent  students  may  borrow 
additional  amounts  of  Direct 
Unsubsidized  Loans. 

Paragraphs  (d)  and  (e)  describe  the 
aggregate  loan  limits  for  Direct 
Subsidized  and  Direct  Unsubsidized 
Loans.  The  aggregate  amount  a 
dependent  undergraduate  could  receive 
under  these  programs  is  $23,000;  an 
independent  undergraduate  could 
receive  $46,000.  A  graduate  student 
could  receive  $138,500,  including  any 
loans  for  undergraduate  study. 
Paragraph*  (f)  and  (g)  discuss  loan  limits 
for  PLUS  Loan  borrowers.  For  both 
annual  and  aggregate  PLUS  limits,  the 
total  amount  of  the  loan  may  not  exceed 
the  cost  of  attendance  minus  other 
estimated  financial  assistance  for  that 
student. 


§  685.204    Deferment 

This  section  lists  the  conditions  under 
which  a  Direct  Loan  Program  borrower 
is  eligible  for  deferment  of  payments. 
For  Direct  Unsubsidized,  Direct 
Subsidized,  and  Direct  PLUS  Loans,  the 
conditions  for  deferment  are  limited  to 
uie  conditions  listed  in  the  statute  for 
Direct  Loans.  However,  the  statute 
provides  the  Secretary  with  latitude  in 
setting  the  terms,  conditions,  and 
benefits  tmcluding  deferment 
provisions)  for  Federal  Direct 
Consolidation  Loans.  In  order  to 
esJaDlish  comparable  deferment 
provisions  under  both  the  Direct  Loan 
and  FFEL  Programs,  the  proposed 
reguioticns  provide  that  Direct  Loan 
borrowers  with  outstanding  FFEL  loans 
cS  of  June  30. 1993,  who  consolidate 
their  FFEL  loans  or  their  Direct  Loans. 
or  both,  into  a  Direct  Consolidation 
Loan  are  eligible  for  deferments  under 
the  provisions  that  were  in  effect  prior 
to  the  recent  reauthorization  of  the 
Higher  Education  Act.  Thus,  these 
borrowers  maintain  the  same  deferment 
benefits  for  which  they  would  have 
been  eligible  under  the  FFEL  Program 
and  are  eligible  for  the  deferments  that 
are  available  to  other  Direct  Loan 
borrowers  if  they  consolidate  into  the 
Direct  Loan  Program. 

A  Direct  Loan  borrower  is  eligible  for 
an  economic  hardship  deferment  under 
the  same  standards  that  apply  under  the 
FFEL  Program.  This  deferment  is 
available  for  periods  of  up  to  one  year 
at  a  time  that,  collectively,  do  not 
exceed  three  years  if  the  borrower  (1) 
Has  been  granted  an  economic  hardship 
deferment  under  either  the  FFEL  or  the 
Federal  Perkins  Loan  Programs;  (2)  is 
receiving  payment  under  a  Federal  or 
State  public  assistance  program;  (3)  is 
working  full-time  and  earning  a  total 
monthly  gross  income  that  does  not 
exceed  the  greater  of  the  minimum  wage 
or  the  poverty  level  for  a  family  of  two; 
or  (4)  is  not  receiving  total  monthly 
gross  income  that  exceeds  twice  the 
minimum  wage  or  the  poverty  level  for 
a  family  of  two,  and,  after  deducting 
monthly  payments  on  Federal 
postsecondary  loans,  the  remaining 
amount  does  not  exceed  the  minimum 
wage  or  the  poverty  level  for  a  familv  of 
two.  See  §682.210(s){6)  of  the  FFEL" 
Program  regulations. 

§  685.205    Fort}earance. 

This  section  defines  forbearance  (the 
temporary  cessation  of  payments,  an 
extension  of  time  for  making  payments, 
or  making  smaller  payments  than 
originally  scheduled)  and  lists  the 
reasons  for  which  the  Secretary  grants 
forbearance.  Paragraph  (a)  lists  five 
reasons  for  which  the  borrower  may 
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request  forbearance:  (1)  The  borrower's 
inability  to  make  payinents;  (2)  payment 
of  principal  is  being  deferred  and 
payment  of  interest  is  not  subsidized; 
(3)  certain  medical  and  dental 
internships  and  residencies;  (4)  national 
service  under  the  National  and 
Community  Service  Trust  Act  of  1993; 
aind  (5)  title  IV  loan  payment  amounts 
are  equal  to  or  greater  than  20  percent 
of  total  monthly  gross  income.  The 
borrower  must  provide  documentation 
to  support  the  request  for  forbearance. 
The  Secretary  grants  administrative 
forbearance  in  a  number  of 
circumstances,  examples  of  which  are 
listed  in  paragraph  (b).  Documentation 
from  the  borrower  is  not  required  for 
administrative  forbearance. 

§  685.206    Borrower  responsibilities  and 
defenses. 

Paragraph  (a)  of  this  section  lists  the 
information  a  borrower  must  provide  in 
order  to  start  the  origination  process  for 
a  Direct  Loan.  Paragraph  (b)  requires  the 
borrower  to  notify  the  Secretary  of 
changes  in  certain  personal  information, 
such  as  name  and  address.  Paragraph  (c) 
describes  certain  defenses  a  borrower 
may  raise  against  repayment.  A  Direct 
Loan  borrower  may  request  that  the 
Secretary'  exercise  his  Idng-standing 
authority  to  relieve  the  borrower  of  his 
or  her  obligation  to  repay  a  loan  on  the 
basis  of  an  act  or  omission  of  the 
borrower's  school.  This  paragraph  lists 
several  types  of  proceedings  (including 
but  not  limited  to  a  tax  refund  offset 
proceeding,  a  wage  garnishment 
proceeding,  a  salary  offset  proceeding 
(for  Federal  employees),  and  a  credit 
bureau  reporting  proceeding)  in  which  a 
borrower  may  assert  a  defense. 
Paragraph  (c)  also  states  the  relief  that 
the  Secretary  grants  to  the  borrower 
(beyond  relief  from  the  obligation  to 
repay  the  loan)  if  the  defense  against 
repayment  is  successful.  The  paragraph 
further  states  that  the  Secretary  may 
initiate  an  appropriate  proceeding  to 
require  the  school  to  pay  the  amount  of 
the  loan  to  which  a  successful  defense 
applies.  Under  the  proposed  rules,  the 
Secretary  does  not  initiate  such  a 
proceeding  after  the  period  during 
which  the  school  is  required  to  retain 
records  unless  the  school  receives  actual 
notice  of  the  borrower's  claim  during 
that  period. 

This  proposed  rule  relating  to 
borrower  defeases  to  repayment  of  a 
loan  is  intended  to  be  effective  for  the 
1995-1996  academic  year  only.  After 
the  publication  of  this  proposed  rule. 
the  Secretary  will  work  with  interested 
parties  to  develop  regulations  for 
borrower  defenses  that  would  apply  to 
both  the  Direct  Loan  Program  and  the 


FFEL  Program.  When  published  in  final 
form,  the  new  regulations  would  apply 
to  the  1996-1997  and  subsequent 
academic  years. 

Sections  685.207-685.21 1 

During  negotiations  concerning 
repayment  provisions,  the  Department 
and  the  community  each  made  major 
compromises  and  reached  agreement  on 
many  repayment  issues  in.  but  not  all  of 
the  terms  of.  §§  685.207  through 
685.211.  The  Department  incorporated 
many  of  the  suggestions  made  by  the 
negotiators  relating  to  the  repayment 
provisions,  including  extending  the 
number  of  years  of  repayment  under  the 
graduated  repayment  plan  and  making 
extensive  changes  to  the  income 
contingent  repayment  plan  (ICRP). 

The  Secretary  believes  that  these 
repayment  plans,  as  proposed,  provide 
a  broad  array  of  options  that  allow 
borrowers  to  repay  their  loans  in  the 
ways  that  best  suit  their  needs. 
Moreover,  borrowers  can  change 
repayment  plans  as  their  financial 
circumstances  change.  The  Secretar\' 
has  determined  that  the  proposed 
repayment  plans  are  cost-neutral  for  the 
Federal  government;  that  is.  the 
repayment  plans  as  a  whole  would  not 
exceed  the  cost  of  the  standard 
repayment  plan.  Under  the  ICRP,  the 
Secretary  proposes  that  interest  no 
longer  be  capitalized  once  the  principal 
loan  balance  reaches  one  and  one-half 
times  the  amount  owed  by  the  borrower 
when  the  borrower  enters  repayment. 
This  proposal  would  allow  borrowers 
who  cannot  make  loan  pav-ments  in 
some  years  because  of  low  incomes,  but 
can  repay  in  other  years  when  their 
incomes  are  higher,  to  do  so  while 
limiting  the  increase  in  the  amount 
owed  due  to  capitalization.  The 
Secretary'  seeks  comments  from  the 
public  relating  to  the  repayment 
provisions,  especially  the  ICRP.  The 
Secretary  believes  that  the  proposed 
rules  in  the  ICRP  would  provide 
students  at  various  income  levels  the 
opportunity  to  obtain  further  education 
and  choose  career  paths  without  being 
limited  by  the  amount  of  their  student 
loan  debt.  The  plan  would  also  ensure 
that  borrowers  repay  their  loans  if  they 
are  able  to  do  so. 

The  Secretary'  particularly  seeks 
comments  on  whether  the  proposed 
percentage  of  income  required  to  be 
paid  under  the  ICRP  is  too  high  and  on 
whether  the  proposed  length  of  the 
repa>'ment  periods  should  be  longer. 
The  Secretary  also  seeks  comments  on 
the  limits  on  capitalization  and  the 
repayment  amounts  for  low-income 
borrowers.  The  Secretary  intends  to 
review  the  ICRP  formula  for  borrowers 


whose  first  Direct  Loan  is  entering 
repayment  each  year  and  make  any 
necessary  changes  based  on  the 
experience  of  the  progiBm. 

§  Section  685.207    Obligation  to  repay. 

This  section  contains  provisions 
relating  to  a  borrower's  obhgation  to 
repay  a  Direct  Loan  that  generally 
parallel  provisions  applicable  to  the 
FFEL  program.  On  the  basis  of 
consultations  with  members  of  the 
higher  education  community,  the 
Secretary  has  included  clarifying 
provisions  concerning  (1)  the  collection 
costs  for  vdiich  a  borrower  is 
responsible  (in  paragraph  (a))  and  (2) 
the  borrower's  obligations  upon  re- 
enrolling  in  school  after  a  loan  has 
entered  repayment  (in  paragraph  (b)(1)). 

§  Section  685.208    Repayment  Plans. 

This  section  describes  the  various 
repayment  plans  available  to  Direct 
Loan  borrowers  under  section  455(d)(1) 
of  the  HEIA.  These  repay-ment  plans  offer 
borrowers  flexible  alternatives  and 
allow  borrowers  to  determine  the  type 
of  repayment  that  best  suits  their 
individual  financial  situations. 
Although  the  negotiators  did  not  reach 
agreement  on  this  section,  it  reflects 
many  suggestions  made  by  negotiators. 
The  Secretary  requests  comments  on  the 
proposed  provisions  of  the  repayment 
plans. 

To  simpUfy  the  administration  of  the 
program,  paragraph  (a)(4)  requires  that 
all  Direct  Loans  obtained  by  a  borrower 
be  repaid  together  under  the  same 
repayment  plan.  The  sole  exception  to 
this  requirement  is  that  Direct  PLUS 
Loans  (which  are  the  only  loans  that 
may  not  be  repaid  under  the  income 
contingent  repayment  plan)  may  be 
repaid  separately- 

The  features  of  the  standard 
repayment  plan,  described  in  paragraph 
(b).  are  comparable  to  the  standard 
repay-ment  plan  imder  tlie  FFEL 
Program.  Generally,  a  borrower  must 
repay  the  loan  by  making  fixed  monthly 
payments  for  ten  years.  Under  the 
extended  repayment  plan  described  in 
paragraph  (c),  a  borrower  must  repay  the 
loan  by  making  fixed  monthly  pa\Tnents 
within  an  extended  period  of  time  of  12 
to  30  years  that  varies  with  the 
borrower's  debt  level.  The  repayment 
period  under  this  plan  is  the  same  as  the 
period  for  repayment  of  a  consolidation 
loan  under  the  FFEL  Program. 

Under  the  graduated  repayment  plan 
described  in  paragraph  (d).  a  borrower 
must  repay  the  loan  by  making  monthly 
payments  at  two  or  more  levels  wdthin 
the  same  period  of  time  as  under  the 
extended  repayment  plan.  The  Secretary- 
believes  that  making  the  repayment 
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period  under  the  graduated  repayment 
plan  equal  to  the  repayment  period 
under  the  extended  payment  plan  offers 
flexibility  and  enables  a  borrower  to 
assess  the  relative  benefits  of  the  various 
repayment  plans.  This  section  provides 
that  the  Secretary  may  adjust  the 
number  of  payments  or  the  monthly 
payment  amount  under  the  standard, 
extended,  and  graduated  repayment 
plans  to  reflect  changes  in  the  variable 
interest  rate  identified  in  §  685.202(a). 

The  income  contingent  repayment 
plan  is  summarized  in  paragraph  (0  and 
described  in  detail  in  §  685.209  and 
Appendix  A.  Under  this  plan,  a 
borrower  may  choose  to  repay  Direct 
Loans  in  one  of  two  ways  described  in 
§  685.209.  A  borrower's  monthly 
repayment  amount  generally  varies  with 
the  Adjusted  Gross  Income  (AGI) 
reported  by  the  borrower,  the  amount  of 
the  borrower's  Direct  Loan  debt,  and 
family  size.  However,  a  borrower  would 
have  the  option  of  never  making  a 
monthly  repayment  under  ICRP  that  is 
greater  than  the  amount  the  borrower 
would  repay  over  12  years  using 
standard  amortization.  Specific 
provisions  in  §  685.209  apply  in  the 
case  of  a  married  couple  who  wish  to 
repay  their  Direct  Loans  jointly. 
Payments  under  the  income  contingent 
repayment  plan  increase  progressively 
with  debt  to  discourage  excessive 
borrowing  and  to  ensure  that  most 
borrowers  repay  their  loans  within  the 
25-year  period  allowed  by  the  statute. 
The  borrower  is  not  required  to  repay 
any  amount  that  remains  outstanding  at 
the  end  of  the  repayment  period.  Under 
current  tax  law,  any  amount  not  repaid 
is  considered  taxable  income. 

The  Secretary  intends  to  review 
periodically  the  method  for  calculating 
monthly  repayment  rmounts  under  the 
income  contingent  repayment  plan. 
However,  if  the  Secretary  amends  the 
regulations  governing  that  method,  the 
regulations  in  effect  when  a  borrower's 
first  Direct  Loan  enters  repayment 
determine  the  monthly  repayment 
amount  for  all  the  borrower's  Direct 
Loans  unless  the  borrower  requests 
otherwise. 

The  alternative  repayment  plan 
provisions  in  paragraph  (g)  implement 
the  Secretary's  statutory  authority  to 
provide  an  alternative  plan,  on  a  case- 
by-case  basis,  to  a  borrower  who  can 
demonstrate  that  none  of  the  other 
available  plans  can  accommodate  the 
borrower's  exceptional  circumstances. 

Under  these  proposed  regulations, 
PLUS  borrowers  are  eligible  for 
repayment  periods  of  up  to  30  years 
under  the  extended  and  graduated 
repayment  plans,  depending  on  their 
debt  levels.  The  Sccrefarv  requests 


commants  concerning  whether  the  30- 
year  repayment  period  is  appropriate  for 
PLUS  borrowers  or  whether  the 
maximum  repayment  periods  for  these 
borrowers  should  be  shorter. 

§  685.208    Income  contingent  repayment 
plan. 

This  section  contains  provisions 
governing  the  two  options  available  for 
repayment  of  Direct  Loans  under  the 
income  contingent  repayment  plan 
(ICRP).  The  ICRP  is  designed  to  be 
attractive  to  a  broad  range  of  borrowers. 
Although  the  negotiators  did  not  reach 
agreement  on  this  section,  it  reflects 
many  of  their  suggestions.  The  plan 
provides  reasonable  monthly  repayment 
amounts  for  borrowers  with  varying 
amounts  of  debt  and  income  and 
ensures  that  most  borrowers  repay  their 
loans  in  a  reasonable  amount  of  time. 
The  plan  also  addresses  excessive 
borrowing  through  a  payback  rate  that 
rises  as  debt  increases.  Examples  of  the 
calculation  of  monthly  repayment 
amounts  under  both  options,  together 
with  a  table  showing  the  repayment 
amounts  for  borrowers  at  various 
income  and  debt  levels,  are  included  in 
Appendix  A  to  the  regulations. 
Borrowers  may  change  between  the  two 
ICRP  options  one  time  each  year.  There 
are  no  limits  on  the  number  of  times  a 
borrower  who  is  not  in  default  may 
switch  among  repayment  plans. 

Option  1.  Calculation  of  the  monthly 
payment  under  Option  1  of  the  ICRP  is 
described  in  paragraph  (b).  In  general, 
the  borrower's  annual  repayment 
obligation  is  the  borrower's  AGI 
multiplied  by  a  "payback  rate"  that  is. 
based  on  the  borrower's  debt.  The 
monthly  payment  is  the  annual 
repayment  obligation  divided  by  12, 
minus  an  adjustment  for  family  size. 
The  "payback  rate"  varies  from  four  to 
15  percent,  calculated  as  described  in 
paragraph  (b)(2).  The  family  size 
adjustment  is  seven  dollars  per 
dependent  for  up  to  five  dependents.  If 
the  calculated  monthly  payment  is  lees 
than  S26,  the  borrower  is  nnt  required 
to  make  a  payment.  When  a  borrower  is 
not  required  to  make  a  payment  or  the 
payment  does  not  fully  cover  interest, 
any  unpaid  interest  on  the  principal 
accrues  and  is  capitalized  until  the 
limitation  on  capitalization  of  interest  is 
reached. 

Option  2.  Calculation  of  the  monthly 
payment  under  Option  2  of  the  ICRP  is 
described  in  paragraph  (c).  In  general, 
under  this  option,  a  borrower's  monthly 
payment  is  the  same  as  under  Option  1 
e.xcept  that  no  payment  exceeds  the 
monthly  amount  the  borrower  would 
repay  over  12  years  using  standard 
amortization.  If  a  borrower  chooses  this 


option:  (1)  The  borrower's  payments  do 
not  exceed  the  12-year  standard 
amortization  amount  regardless  of  the 
borrower's  income;  (2)  the  borrower's 
repayment  period  may  he  extended 
beyond  the  repayment  period  imder 
Option  1  (but  not  beyond  the  25-year     ' 
maximum  repayment  period  described 
in  §685.209(d)(2)(i}:  and  (3)  interest 
accrues  throughout  the  repayment  - 
period  and  is  capitalized  until  the 
limitation  on  capitalization  of  intierest  is 
reached. 

Joint  repayment  by  married 
borrowers.  This  section  includes 
provisions  for  joint  repayment  of  Direct 
Loans  by  married  borrowers.  A  step-by- 
siep  calculation  of  a  combined  amount 
is  included  as  Example  2  in  Appendix 
A. 

Repaynient  period.  Provisions 
governing  the  repayment  period  under 
the  ICRP  are  contained  in  paragraph 
(d)(2).  The  maximum  period  is  25  years, 
excluding  periods  of  authorized 
deferment  and  forbearance  under 
§§  685.204  and  685.205,  respectively, 
and  periods  in  which  the  borrower 
made  payments  under  another 
repayment  plan.  The  Secretary  believes 
the  exclusion  of  repayment  periods 
under  other  plans  is  needed  to  prevent 
abuses  through  which  a  borrower  might 
be  able  to  avoid  repaying  a  portion  of 
the  loan  by  shifting  from  one  plan  to 
another  as  the  borrower's  income 
changed. 

If  a  borrower  repays  more  than  one 
loan  under  the  ICRP  and  the  loans  enter 
repayment  at  different  times,  a  separate 
repayment  period  for  each  loan  begins 
when  the  loan  enters  repayment.  This 
approach  ensures  that  no  loan  will  be 
repaid  under  the  ICRP  for  more  than  25 
years.  If  multiple  loans  enter  repayment 
at  the  same  time,  a  single  repayment 
period  applies. 

To  encourage  borrowers  to  begin 
repaying  their  loans  and  to  limit 
negative  amortization  at  the  beginning 
of  the  repayment  period,  a  borrower 
must  make  monthly  payments  of 
accrued  interest  until  the  Secretary 
calculates  the  borrower's  monthly 
payment  on  the  basis  of  the  borrower's 
income.  A  borrower  who  is  unable  to 
make  monthly  payments  of  accrued 
interest  or  qualify  for  a  deferment  under 
§  685.204  may  request  forbearance 
under  §  685.205  or  may  request  an 
alternative  repayment  plan  under 
§  685.208(g). 

Limit  on  capitalization  of  interest. 
The  Secretary  believes  that  the  proposed 
limit  on  the  amount  of  interest  that  is 
added  to  principal  (the  capitalization  of 
interest)  reflects  an  appropriate  balance 
between  ensuring  that  a  borrower 
repays,  if  he  or  she  can.  and  extending 
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the  opportunity  for  students  to  invest  in 
themselves.  This  limit  on  capitalization 
is  desirable  to  prevent  an  excessive 
increase  in  a  borrower's  debt  when  the 
borrower's  income  is  insufficient  to 
cover  accruing  interest,  while 
maintaining  the  program's  cost- 
neutrality  for  the  Federal  government. 
Paragraph  (d)(3)  permits  capitalization 
of  unpaid  interest  until  the  outstanding 
principal  amount  increases  to  one  and 
one-half  tim.es  the  amount  owed  by  the 
borrower  when  the  borrower  enter's 
repayment.  Thereafter,  unpaid  interest 
accrues  but  is  not  capitalized.  For 
example,  if  a  Direct  Unsubsidized  Loa.n 
borrower  owes  $10,000  upon  entering 
repayment  (after  interest  that  accrued 
during  the  in-school  period  is 
capitalized),  interest  will  no  longer  be 
capitalized  if  the  borrower's  principal 
balance  increases  to  S15,000. 

Consent  to  disclosure  of  tax  neturn 
information.  In  order  to  repav  a  Direct 
Loan  under  the  ICRP,  a  borrower  must 
consent,  on  a  form  provided  by  the 
Secretary,  to  the  disclosure  of  certain 
tax  return  information  by  the  Internal 
Revenue  Service  to  agents  of  the 
Secretary  for  purposes  of  calculating  a 
monthly  repayment  amount  and 
servicing  and  collecting  a  loan.  The 
information  subject  to  disclosure  is 
taxpayer  identity  information  as  defined 
in  26  U.S.C.  6103(b)(6)  (including  such 
information  as  name,  address,  and 
social  security  number),  tax  filing  status, 
and  AGI.  Paragraph  (d)(5)  describes  the 
procedures  for  providing  written 
consent  and  requires  that  consent  be 
provided  for  a  period  of  five  years.  If  a 
borrower  selects  the  ICRP  but  fails  to 
provide  or  renew  consent,  or  withdraws 
ccmsent  without  selecting  a  different 
repayment  plan,  the  Secretary 
designates  the  ten-year  standard 
repayment  plan  for  the  borrower. 

§  685.21 0    Ctioice  of  Repayment  Plan. 

This  section  governs  a  borrower's 
initial  selection  of  a  repayment  plan  and 
the  borrower's  ability  to  change  plans 
thereafter.  Before  a  Direct  Loan  enters 
repayment,  the  Secretary  sends  the 
borrower  a  description  of  the  available 
repayment  plans  and  requests  the 
borrower  to  select  one.  If  the  borrower 
does  not  select  a  plan  within  45  days, 
the  Secretary  designates  the  standard 
repayment  plan  for  the  borrower. 

To  accommodate  the  many  changes  in 
life  circumstances  that  a  borrower  may 
experience  over  the  life  of  a  loan,  the 
Secretary  has  placed  no  limit  on  the 
number  of  times  a  borrower  may  change 
plans,  other  than  limits  on  a  borrower 
who  is  repaying  a  defaulted  loan  under 
the  ICRP.  Such  a  borrower  must 
demonstrate  a  consistent  pattern  of 


repayment  and  obtain  the  Secretary's 
approval  before  changing  repayment 
plans.  Under  §  685.209(a)(2),  a  borrower 
may  change  options  under  the  ICRP  no 
more  frequently  than  once  a  year. 

A  borrower  may  change  to  the  ICRP 
at  any  time,  but  may  not  change  to  any 
other  plan  if  that  plan  has  a  maximum 
repayment  period  of  less  than  the  period 
the  loan  has  already  been  in  repavment. 
For  example,  a  borrower  who  makes 
payments  for  12  years  under  Lhe 
extended  repayment  plan  may  not 
change  to  the  standard  repav-ment  plan, 
which  has  a  ten-year  repayment  period. 
The  repayment  period  un  ler  the'new 
plan  is  calculated  from  the  date  the  loan 
initiaHy  entered  repayment,  except  in 
the  case  of  the  ICRP  (see 
§  6P3.209(dj(2)).  Thus,  a  borrower  who 
repays  a  loan  under  the  extended 
repayment  plan  for  three  years  and  then 
changes  to  the  standard  repayment  plan 
has  seven  more  ye-.rs  to  repay  the  loan. 
The  negotiators  did  not  reach  agreement 
en  this  section. 

§  685.21 1    Miscellaneous  Repayment 
Provisions. 

This  section  governs  an  assortment  of 
topics  relating  to  the  repaj-ment  of 
Direct  Loans.  Paragraph  (a)  permits  a 
borrower  to  prepay  all  or  part  of  a  loan 
at  any  time  and  states  how  a 
prepayment  is  applied.  Negotiators 
disagreed,  in  particular,  on  the  order  in 
which  the  Secretary  applies  payments  to 
accrued  charges  and  collection  costs, 
outstanding  interest,  and  outstanding 
principal  on  loans  in  §685.21 1(a)(1). 
Paragraph  (b)  states  how  the  Secretary 
applies  a  refund  due  to  a  borrower  from 
a  school  and  provides  that  the  Secretary 
notifies  the  borrower  of  the  refund. 
Paragraph  (c)  describes  the  effects  of  a 
borrower's  default  on  a  Direct  Loan. 
Paragraph  (d)  sets  out  the  standards  by 
which  the  Secretary  determines  that  a 
borrower  is  ineligible  for  some  or  all  of 
a  Direct  Loan  and  describes  how  the 
Secretary  seeks  repayment  of  the  loan. 
Paragraph  (e)  contains  the  conditions 
under  which  a  defaulted  Direct  Loan  is 
rehabilitated  and  states  that  the 
Secretary  then  instructs  any  credit 
bureau  to  which  the  default  was 
reported  to  remove  the  default  from  the 
borrower's  credit  history. 

§  685.21 2    Discharge  Of  a  Loan  Obligation . 

This  section  provides  for  the 
Secretary's  discharge  of  the  obligation  of 
a  borrower  and  any  endorser  to  repay  a 
loan  if  (1)  the  borrower  (or  the  student 
on  whose  behalf  a  parent  borrowed)  has 
died;  (2)  the  borrower  has  become 
totally  and  permanently  disabled,  as 
described  in  paragraph  (b);  (3)  the 
borrower's  obligation  to  repay  is 


discharged  in  bankruptcy;  (4)  the 
borrower  meets  the  criteria  in  §  685.213, 
relating  to  closed  schools;  or  (5)  the 
borrower  meets  the  criteria  in  §  685.214. 
relating  to  false  certification  or 
unauthorized  disbursement. 

§  685.21 3    Closed  School  Discharge. 

This  section  provides  for  the 
discharge  of  the  obligation  of  a  borrower 
and  any  endorser  to  repay  a  loan  if  the 
borrower  (or  student  on  whose  behalf 
the  parent  borrowed)  did  net  comple'e 
the  program  of  study  for  which  the  loan 
was  made  becau-.e  the  school  closed 
The  provisions  of  this  section  are 
modeled  en  prcviiions  fur  the  FFEL 
Program  published  on  April  29  1994 
(59  FR  22462).  in  order  to  provide 
borrowers  wiih  ccmp.3rable  protection 
under  both  pror-rams.  The  qualifications 
for  dischoTtiP  undei  this  section  are  set 
out  in  paragraphs  (c)  through  (e). 
Among  other  requirements,  a  borrower 
must  cooperate  with  the  Secretary  in 
any  judicial  or  administrative 
proceeding  to  recover  amounts 
discharged  or  to  take  related 
enforcement  action.  The  Secretary  will 
request  only  the  reasonable  cooperation 
of  the  borrower.  Negotiators  disagreed, 
in  particular,  on  the  requirement  for  a 
student  to  have  withdrawn  from  a 
school  within  90  days  (or  longer  in 
exceptional  circumstances)  of  the 
school's  closure  in  order  for  the  student 
to  qualify  for  a  closed-school  discharge 
of  his  or  her  loan  in  §685.213(c)(l)(ii). 
The  discharge  procedures  used  by  the 
Secretary  are  described  in  paragraph  (f). 

§  685.21 4    Discharge  for  False  Certification 
of  Student  Eligibility  or  Unauthorized 
Payment. 

This  section  provides  for  the 
discharge  of  the  obligation  of  a  borrower 
and  any  endorser  to  repay  a  loan  if  (1) 
a  school  falsely  certifies  the  loan 
eligibility  of  the  borrov/er  (or  the 
student  on  whose  behalf  a  parent 
borrowed),  or  (2)  the  school  endorsed 
the  borrower's  loan  check  or  signed  the 
borrower's  authorization  for  elec.fonic 
funds  transfer  without  authorization. 
The  provisions  of  this  section  are 
modeled  on  the  April  29,  1994  FFEL 
Program  provisions.  During 
negotiations,  some  negotiators 
expressed  concern  that  §  "^    5.214(a)(1) 
could  be  read  to  encouraj.    loans  to 
students  who  could  not  meet  the  basic 
requirements  for  emplo\-ment  in  the 
occupation  for  which  they  were  being 
trained.  To  address  this  concern,  a  new 
paragraph  (a)(l)(iii)  has  been  added.  The 
Secretar)'  emphasizes  (1)  that  this 
paragraph  is  not  intended  to  affect  the 
application  of  any  Federal  or  State 
statute  that  prohibits  discrimination. 


including  the  Americans  with 
Disabilititjs  Act  (42  U.S.C.  12101  e*  se^l 
and  (2)  Lhat  this  sertion  pertains  to  'ibfi 
discfcar^H  cf  a  borrower's  ohligaiion  t.T 
repay  a  Direct  Lean  and  does  nrJ 
address  school  liability. 

The  qualifications  for  discharge  ui.tfcr 
tl.is  sef;tirm  a-v  set  cut  m  parsgrr/ph  (c) 
and  ir.clude  the  requL-Hment-s  in 
§685.213  mlating  to  cooperaticrj  I'.i'.h 
the  Scrrntary  ".a  erifcrrement  actions 
aund  trii-sffiis  to  the  S^.fjrntary  of  any 
r.c^^.ji  *.o  a  loan  rsfiird. 

The  SecTBtiiry  wiil  Tsu-iQSi  only  *hrt 
reasonable  cooperation  of  the  bnrrowi>r- 
The  discharge  procedures  used  by  .'he 
Sfrcretjjry  are  deiscribed  in  parsgrsph  (dj 
The  negotiatom  disagreed  on  the 
eligibility  cf  a  student  for  loan  disriiarge 
due  to  false  ctnificaticHi  or 
unauthorized  pdyn-.t-nJ  by  the  school 
under  §685-214. 

§685^15    Conso'idation. 

This  secticn  ruintains  provisions 
governing  the  consoikiatinn  of  certain 
Federal  education  loans  into  Federal 
Direct  Consolidation  Loans. 

EJigible  loans.  The  types  of  loans  that 
may  be  con.solidated  under  this  section 
are  listed  in  paragraph  (b)  and  include 
all  loans  made  under  the  Federal  Family 
Education  Losn  (FFEL)  Prof.ram,  iJie 
Direct  Loan  Program,  and  the  Federal 
Perkins  Loans  Program,  as  well  as 
certain  loans  made  under  the  Pub:;c 
Health  Service  Act.  The  Secret<iry  hn.s 
inchid-ed  con.solidation  lo.^s  made 
under  the  FFEL  Program  to  permit 
virtually  all  FFEL  borrowers  to 
participa'e  in  th«?  !nco:T.e  contingent 
repayment  pl^n  that  is  ivsjjable  only 
under  tht^  D.re^T  Loan  Program. 

T\p"!i  of  Federal  Dir^xi  CrnsoLf^cTjoi 
Loaii'-./lhev^  3r--»  three  typ»-s  of  Federal 
L^rect  Cor;«ohdation  Liians — 
Scibsirtized,  Fl.LS,  a."d  jri.?uhs!c';;  d    • 
c;;nso!)>iatiGn  loans.  The  loar^s  tri.jt  mp.y 
be  cor. sol) do '-id  in'o  e^ch  type  ;f 
con;,(  ;:daticn  'caa  are  iist^jd  ui 
paiRgrgph  !•-).  Subsiiiired  consolidation 
loans  'il;  ;n'  borr  iwer-,  tj  continue  to  be 
free  Oi  ;  .H  ctlic;ati.)n  fo  pf^y  inerest 
durj.-.g  authonzed  pers'wii  of  (j£ff>rm«'nt 
PH.'S  conso'!iia;:on  loans  are  avrjilab!*: 
for  loaxis  made  to  pa;-^.r:;s  on  behalf  of 
students.  Unsubsidized  rcnsohdatim 
loans  are  available  for  ;j11  ofb«>r  «=Lg:ble 
types  of  lcdn.s. 

Borrower  eLgjbJlity.  The  eligibility 
requirements  that  a  borrovier  must  meet 
to  obtain  a  Federal  Direct  Consolidation 
Loan  are  stated  in  paragraph  (d).  la  the 
second  year  of  the  program,  a  borrcmver 
attending  a  Dizect  Loan  school  vriU  be 
able  to  ccouotidate  bo^  FFEL  and 
Direct  Laa  Progiam  loons  during  the 
in-school  period.  U  »  boirawer  does  so. 
the  borrower  Kcenes  »  SEx-nonlb  gram 


period  on  the  Direct  Consolidati  r.n 
I  O'^n.  Direct  Loan  borrtjwers  and  FFEL 
loan  hcrrowers  :n?y  ronsciidate  their 
In^-!.^  ead'^r  the  D:r,-ct  Lcis  ProfT^.-a  Ji 
thoy  rtjppt  the  rsqi:ii«n;ents  of  paragraph 
(d)   '-VitJi  'h-^  except, or.  of  pi-oji3<«  ns 
t.ii.Rn  torn  star  ite  concernirp,  FrTL 
I'XMS  tiPLt  z:3.y  be  nj^nsohdnlr-d  ..'^to'a 
Direct  Lo.^.n,  most  ntthe  reqv.ireTni^r'p 
p  irallil!  -eqcirtimei-as  fcr  the  FFEL 
Fro.>-fitT<. 

Tl;"  Sefnt.ay  h.j.s  :ijclii  3i  li  prc.^isicn.<3 
that  prevent  ccrsc!id«!ion  by  [l]  a 
hono-.tt>=-  who  is  in  d<»feiilt,  ji-!^:-s  \he 
L  'rrjjv*tT  h^s  made  s,vti5f.ictory 
arrangement.'?  to  ippav  the  d«fau;l'  d 
loan  r»f  aRTGes  to  r«>  yoy  the  Ci.rsyjjsi^tjnp^ 
loan  utder  ths  ICRP;  and  (2)  -j  T'LUS 
loin  borrovver  with  en  adver-^e  crfdit 
history  at  the  tine  of .  ons<3!iJation. 
!;n.'t  ss  the  borrowir  obtair  s  ,iP.  °ndcr'.-  r 
or  pro»id!s  evideni;e  I'f  es'eTT'jaliig 
cir';ui7i.stanc;e8.  Married  borrowers  may 
co.ns«:)Udate  their  loans  jointly  if  th^y 
Hgree  to  be  held  jointly  and  ^five-siiy 
luble  on  the  consolidation  loan  &ii<i 
meet  the  other  requirements  of 
paragraph  fd)(2). 

Lr^aa  application  and  oritiinaticn.  A 
sir.gle  applicaticn  for  one  or  more 
consolidation  loans  is  pe.Tnittnd  ur.'iV-r 
paragraph  (e).  That  paragraph  aIi?-o 
p>^nnlt«  a  borrcwer  to  arid  t;ligibie  lofins 
upon  request  witldn  130  days  after  ihe 
date  o?  rhe  consoiidatirn  h>8:i  s 
(;ripn*ion.  PrcvisicrjS  in  per-^^r-'ph  !f) 
p.ovem  originitl-^  oi  ronsoh.Iis!ii;n 
leans.  Paragraph  (^j(t )  prcvid&.'j  t.hal.  in 
making  a  con-solid-ition  ]oen,  'he 
Secretary  pays  the  ]:o!J»:r  cf  a 
consoiidit*'d  'j^^n  the  arrjoiint  n3cessary 
to  '^isrh^.-oo  the  }.?.^.n.  The  ^ir-ount  paid 
to  the  }|o!dyr  of  a  :o.-s:  n.^t  m  di:Lu'A  is 
the  r.rA^irr.t  of  the  rnraid  pri--:'.-ipa:, 
at t ru*'^  iTiiertjst,  znii  allo-Ajbie  .,hjJT:<", 
hi  the  tase  cf  a  fr~^3  rhht  is  in  def.3ujf, 
end  rn  whi<  h  •'.;«  hclder  msy  hsve 
subffiitl  ;d  a  cliim  for  rsinsu/af.ce,  the 
.S^>rr>:tary  is  considering  ho'*  [q 
dt:\>ir>rine  the  approprir};".  ^-rur-irt  to  b=? 
paid  t'j discharge  Vie  loan  und  i::  vitfts 
roriuj-.flnts  en  the  qu.-stio'i 

Li  ajdiritjii,  regarding  dt  iiiulled  loans 
•.h^t  :..-«  .■:>insol.;:3ted  into  a  Dir'ict 
(.iii)S')lidal:on  Loan,  pgrr.gr-ph  !P(1) 
limits  collecncn  costs  for  w.hich  Ihe 
borro\^r  is  reoponsih'-*  to  ;^o  :rcr7  than 
these  authorized  under  the  FFEL 
Program  (currently  I8V2  percent  of  the 
consoliiiatec  loan).  This  paragraph  also 
provides  tljat  the  Secretary  may 
establish  new  lower  reasonable  limi-ts 
on  the  amount  of  collection  costs  paid 
to  the  l^ilder  of  the  defeulted  loan,  such 
as  the  actual  cost  incuTr«d  by  the  note 
holder.  The  Secretary  specifically 
invites  comments  on  bow  leasonable 
limits  on  these  costs  shouki  be 
established 


Interest  rates.  The  Secretary  has 
derided  to  apply  to  Federal  Direct 
Co:!soiid.ition  Lo.-ins  the  same  variarii'; 
interest  rat^s  tj;a"  apply  to  OLher  P"r!»-~l 
Lcano.  Th'  Secrr-trir ;,  helievea  th-r/.-.f 
ra'e--  v,  ill  be  ijcn^t~ci.^]  to  mo'f 
boiravvv>rs. 

Rt^ciymont  ard  ,-f:/y.-.ds.  As  prtvidi  d 
•  n  pi^rioraph  (is)  a  borrcwer  may  repay 
E  Ff^.kra]  Dir-'ct  «>,nuolii.?ation  Loan 
br.'kr  firy  of  the  liir^cl  Lean  rfspayn^eT^i 
plan.s,  except  that    ert.^in  restrictions 
apply  to  defaulted  borrowers,  and  the 
ICI-i'  is  not  avoilablp  to  a  PLUS 
tcjisoiidation  loai:'  borrower.  The 
Secr?t.i-y  has  included  the  exception  'jt 
PLii.S  borrowers  to  piovids  corsistericy 
v.'ih  th'^  statutory  prohibition  against 
rf-paymf-nl  oC Direct  Loajis  by  parents 
u  ider  the  ICRP.  The  provisions  of 
paragraphs  fi)  ArA  {{),  relating  to 
repaymi-nt  periods  and  rspa3m€r.'t' 
S!  he»iules,  respectively,  are  taken  bom 
ihe  FFEL  Program,  as  are  provisions  in 
paragraph  (k),  .elating  to  a  lender's 
oblij^ations  upon  refieivingaxefund 
from  n  .school  on  a  loan  that  has  bem 
consolidated. 

Joint  consolidation  Joans.  If  two 
ma.rrved  borrowers  obtain  a  jcint 
ccnsolidaJion  loan,  special  provision*? 
apply  nr.der  paragraph  (1>.  This 
paragraph  provides  that  both  borrower*: 
mast  meet  th«j  requirements  of  the 
applicable  setTtioQ  in  order  to  obtain  a 
deferment  under  §685.204  or 
fc.liearance  under  5635.205.  To  obtain 
a  disci*--jrgp  u^ider  §  «85.2T2,  ecch 
spcusc  rnuiit  qualify  for  one  of  the  Ivjit-" 
cf  discharge  described  in  thst  section. 
1  h.e  Scf  r  .fc^ry  discharges  a  portion  cf 
the  'ocn  i:  one  ■^pcu.'-.e  meets  the 
rnqoir-iincnts  of  fi  685.212  (d)  or  |o). 

Sahpcrt  C—Requ:T'imKnt<i,  ^Iciidards, 
and  Paymputs  for  Pi-^^ct  Loan  Pragruin 

Sr!}Oo!s 

§  5i'5.3CO  AgretjTi^znts  betweer^  am  ei-icstSe 
s;hcr:l  and  tfie  secretary  fcr  partScipstlgn  :n 
the  Jirtct  losn  progi-r-m. 

Paragraph  (.->)  .•:7  this  seclicn  states  Ih:-: 
requirpm.-nts  fcr  a  school  to  participate 
in  the  Ehrr.c-t  Lcnn  .Program.  First,  the 
school  must  moet  the  requirements  for 
eligibility  under  the  HEA  and  appJicablr 
regulations.  Second,  the  school  must 
enter  into  a  MTitlen  program 
p.irti-:ipation  agreenjent  with  the 
Secretary  Under  the  .igreement,  the 
school  agrees  to  comply  with  the  HEA 
and  applicable  regulations,  and 
paragraph  fbj  Ksts  several  specific 
provisions  of  the  program  participation 
agreement.  Paragraph  (rjstattesthe 
requirement  that  a  school'  or  a 
consortfum  of  schools  enter  into  a 
supptemental  agreement  if  Ac  school  or 
consortium  orrgfnates  hmns  in  tfre 
Direct  Loan  Program. 
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§  685.301    Certification  of  a  loan  by  a  Direct 
Loan  Program  school. 

This  section  statns  the  requirement 
that  a  rchool  participating  in  the  Direct 
I.nan  Program  pro\ide  accurate 
information  to  the  Socretary  in 
c  -r.r;3ctir;n  with  the  origination  of  a 
liian  and  details  other  provisions 
rr'ating  to  the  d.V.rnnina'ion  of 
borrower  cligibiHty  and  loan  amount. 
Paragraph  (b)  addresses  the  procedures 
th'j  school  r.iust  follow  in  di-bursing  the 
loan.  Paragrajh  (c)  requires  that  a 
school  !>jat  originates  a  ban  provide  a 
proniisso.'-y  rote  to  the  Sacretan,'. 

§  685.302    Schedule  requirements  for 
courses  of  study  by  correspondence. 

This  section  contains  requirements 
relating  to  the  enrollment  status  of 
students  in  schools  that  offer  programs 
of  study  by  correspondence,  including 
the  requirement  that  the  school 
establish  a  schedule  for  the  submission 
of  lessons  and  provide  it  to  prospective 
students. 

§  685.303    Processing  loan  proceeds  and 
counseling  borrowers. 

This  section  establishes  requirements 
for  a  school's  processing  a  borrower's 
Direct  Loan  and  counseling  borrowers. 
The  purpose  of  this  section  is  stated  in 
paragraph  (a).  Standards  r^arding  the 
timing,  amount,  and  procedures  for  the 
disbursement  of  funds  to  a  borrower  are 
set  out  in  paragraphs  fb)  through  (d). 
These  standards  vary  according  to  the 
type  of  school,  year  of  the  borrower's 
program  of  study,  and  the  school's  mode 
of  origination.  Paragraph  (b)(3)  states  the 
obligations  of  a  school  when  a  student 
does  not  attend  school  during  the  loan 
period. 

A  number  of  the  restrictions  that  are 
proposed  in  this  section,  such  as  the 
limitation  that  a  school  may  not  credit 
a  student's  account  more  than  21  days 
prior  to  the  first  day  of  the  period  of 
enrollment,  or  that  the  school  may  not 
pay  the  student  directly  more  than  10 
days  prior  to  the  first  day  of  the  period 
of  enrollment,  are  hmitations  that 
currently  exist  in  the  administration  of 
the  other  title  IV  programs.  The 
negotiators  did  not  reach  agreement  on 
the  requirements  in  §  685.303(c)(l)(i) 
and  (iii)  that  a  school  credit  a  student's 
account  and  make  available  the 
remaining  proceeds  to  the  borrower  in 
a  specified  number  of  days. 

While  these  procedures  are  being 
proposed  in  this  document  for  the 
Direct  Loan  Program,  the  Secretary 
intends  to  study  these  and  other  related 
"cash  management"  issues  [e.g.,  excess 
cash  and  allowable  charges  to  a 
student's  account)  further.  In  the  near 
future,  the  Secretary  intends  to  propose 


a  set  of  regulations  that  addresses  cash 
management  issues  in  all  title  IV 
programs  and  that  will  replace  the 
proposals  in  this  document. 

Parngi&ph  (c)(3)  of  itiis  section 
provides  that  a  schoc!,  as  a  fiduciary  for 
the  benefit  of  the  student,  nr.v  retain 
loan  proceeds  for  the  student  in  ord<»r  to 
3ssirt  that  student  in  managing  lean 
hinds.  The  school  need  not  hold  the 
finds  in  a  sepi.-ate  hank  account. 
PaSher.  the  sch-iol  lu  r,-  maintain  these 
funds  in  a  St-para*ely-design;'.ted 
subsidiary  account  under  its  general 
bank  account.  Funds  in  ths-i  aV-count 
must  be  restricted  for  use  by  studi^nts. 
The  .Secretaiy  intends  to  propose 
comparable'  changes  for  the  t-  Ff:L 
Program.. 

Paragraph  (d)  specifies  the 
requirements  for  lute  disbursements.  In 
general,  a  school  may  not  make  any  late 
disbursement  beyond  the  60th  day  after 
the  loan  period,  or  after  the  student 
ceases  to  be  enrolled  at  the  school  on  at 
least  a  half-time  basis,  as  applicable. 
However,  a  school  may  make  a 
disbursement  within  30  days  after  the 
applicable  period  in  documented 
exceptional  circumstances,  such  as  a 
student's  serious,  unexpected  illness. 
The  Secretary  intends  to  propose  a 
comparable  provision  for  tlie  FFEL 
Program.  Negotiators  did  not  reach 
agreement  on  the  restrictions  on  late 
disbursements  in  §  685.303(d). 

Counseling  requirements  for  schools 
are  found  in  paragraphs  (e)  and  (f)  of 
this  section.  The  procedures  to  be  used 
and  the  information  to  be  provided  by 
the  school  to  the  student  for  both  initial 
and  exit  counseling  are  specified  in 
detail.  The  Secretar>'  will  provide 
materials  to  schools  to  assist  them  in 
providing  entrance  and  exit  counseling. 
These  propo.sed  regulations  require  that 
schools  pro\\de  entrance  counseling  to 
most  first-time  borrowers.  They  do  not 
require  entrance  counseling  for  transfer 
students  who  have  already  borrowed 
under  the  FFEL  or  Direct  Loan  Program. 
The  procedures  and  information  relating 
to  the  exit  counseling  are,  for  the  most 
part,  required  by  section  485(b)  of  the 
HEA.  However,  the  initial  counseling 
requirements  are  not  specified  by  the 
statute.  The  Secretar}-  proposes  to  allow 
schools  to  follow  the  initial  coun.seling 
requirements  in  these  regulations  or  to 
develop  an  alteniative  plan  for  initial 
counseling  as  part  of  their  quality 
assurance  plans.  Under  an  alternative 
plan  for  initial  counseling,  the  school 
must  ensure  that  most  first-time 
borrowers  receive  wTitten  counseling 
materials.  An  alternative  plan  must  also 
be  designed  to  target  students  most 
likely  to  default  and  provide  them  more 
intensive  counseling  and  support 


services  Finally,  such  a  plan  must 
include  performance  indicators,  eg.  the 
effect  of  the  pirn  on  the  immber  of 
students  in  ciffault. 

The  S'^crt^tar)-  specificaih'  invites 
comments  on  jitema'.ve  approaches  to 
initial  ccunscli.ng  and  what  performince 
indicritors  should  be  used  ;•)  evaluate 
alternative  approa'^:hes.  The  Secrelan,- 
intends  to  develop  perfunnr.nce 
staiidards  to  be  used  in  evahnting 
success  in  initial  ccimselini;.  When 
those  standards  are  cstablis'ied,  the 
SecTetary  may  require  schools  to  use 
them  as  pr-rt  of  their  quality  assurance 
plims.  1  he  Secretary  mav  review  a 
school's  ahernative  plan  at  any  time  and 
may  require  the  sciionl  to  change  from 
its  alternative  plan  to  the  procedures 
provided  under  this  section.  The 
Secretary  intends  to  propose 
comparable  changes  for  initial 
counseling  requirements  in  the  FFEL 
Program.  In  addition,  the  Secretary  may 
provide  additional  loan  counseling  to 
Direct  Loan  borrowers.  The  negotiators 
did  not  reach  agreement  on  the 
provisions  on  initial  counseling  in 
§  685.303(e). 

Finally,  paragraph  (g)  contains 
requirements  that  apply  to  schools  in 
the  treatment  of  excess  loan  proceeds. 

§  685.304    Determining  the  date  of  a 
student's  withdrawal. 

This  section  states  that,  for  purposes 
of  the  Direct  Loan  Program,  a  school 
must  determine  the  date  of  a  student's 
withdrawal  by  following  the  procedures 
in34CFR668.22(i). 

Those  procedures  govern  such  a 
determination  for  all  of  the  title  IV 
student  assistance  programs  and 
indicate  that  a  student's  withdrawal 
date  generally  is  the  date  the  student 
notifies  the  school  of  his  or  her 
withdrawal,  or  the  date  specific  by  the 
student,  whichever  is  later.  However,  if 
the  student  drops  out  without  notifving 
the  school  or  takes  an  approved  leave  of 
absence,  die  last  recorded  date  of  class 
attendance  becomes  the  withdrawal 
date.  For  students  in  correspondence 
courses,  the  date  the  student  submitted 
his  or  her  last  lesson  generally  becomes 
the  student's  withdrawal  date. 

A  school  is  required  to  determine  a 
student's  withdrawal  date  within  30 
days  of  the  expiration  of  the  student's 
period  of  enrollment,  academic  year,  or 
educational  program,  whichever  is 
earliest. 

§  685.305    Payment  of  a  refund  to  the 
secretary. 

Paragraph  (a)  of  this  section  states 
that,  by  applying  for  a  Direct  Loan,  a 
borrower  authorizes  the  school  to  pay 
that  portion  of  the  borrower's  refund 
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that  is  aUoeaUe  to  a  Direct  Lodn  te*  the 
SecTRtuy.  Tb«  acitool  is  tequircd  Co  do 
that  and  to  DGtify  die  boirower  when  U 
does.  Paragraph  (b)  state*  tiiat,  m 
determinmg  the  portion  of  the  refund 
that  is  aUacabk  U>  a  Direct  Loon,  the 
Kfaooi  must  follow  the  ptoeedurcs  in  34 
CFH  66IL22.  Those  pnxxduies  list  rJse 
order  in  which  a  remind  nsost  be  applied 
to  the  various  title  IV  prograais,  and 
state  that  a  school  shai)  pay  a  tp.fnad 
wthin  30  days  of  the  student's 
withdrawal  date  if  the  student  off5i:ially 
withikawa  or-  is  escpeiled.  If  the  student 
unofficially  drops  out,  the  school  must 
pay  the  remind  withia  30  days  of  the 
date  the  scboc^  detetraines  the  stud«if 
dropped  out,  the  expiration  of  the 
academic  term  in  which  the  student 
withdrew,  or  the  expiration  of  the 
period  of  enrollment  for  which  the 
student  has  been  cbasged,  whichever  is 
earliest.  The  negotiators  did  not  reach 
agreement  on  refund  procedures  in 
§  685.305(bV 

1885.300   WIthvftawaf  procedure  for 
schools  parffelpatftig  hr  the  Otrect  Loan 
Program. 

This  section  allows  a  school  to 
withdraw  Itom  the  Direct  Loan  Program 
by  giving  80  days  written  notice  to  the 
Secretary.  The  effective  date  of  such  a 
withdrawal  is  the  later  ef  60  days  after 
the  school  provides  that  notice  or  the 
date  set  by  the  school,  unless  the 
Secrrtary  approves  an  earlier  date. 

S  685.307    Rwnedtafacttons. 

This  section  describes  the  remediaf 
actions  that  the  Secretary  may  taice 
against  a  schoof  for  violation  of 
applicable  Federal  statutory  or 
regulatory  requirements.  Paragraph  (a) 
states  the  circumstances  under  which 
the  school  may  be  required  to  repay 
funds  =r  i  purchass  loans  made  to  its 
studoi--     Paragraph  fb)  references  ihe 
proceUu.-:^  in  34  CFR  part  668.  Subpart 
H,  -Mhich  \he  Secretary  follows  in 
TpquJr..-g  the  repayment  of  furids  and 
the  purrna.ie  of  loaEs  in  connecrion 
with  an  audir  or  prograni  review. 
Paragraph  (cj  states  that  the  Secret  ..r\' 
may  i.ripose  a  Sne  or  tdke  an  ornRrgKncy 
action  against  a  srhool  or  hunt, 
suspend,  or  terminate  a  school  s 
participation  jn  the  Direct  Loan  Progmni 
using  the  procedures  in  34  CFR  p^rf 
G68.  subpart  f',. 

§685.308    Administratiwe  and  fi3ica;  control 
and  fund  accounting  requirements  for 
schools  participating  In  the  Direct  Loan 
Program. 

Paragraph  (a)  of  this  section  roquirw 
a  participating  school  to  maintain 
proper  administrative  and  fiscal 
procedures  and  records  as  set  forth  in 
the  Direct  Loen  Prqgiam  regalatioos  and 


in  34  CFR  p»t  668.  and  to  submit  all 
reports  required  by  those  regulations. 
Paragraph  (b)  details  the  procedures  a 
school  must  follow  in  filing  its  student 
status  confirmation  reports  with  the 
Secretary,  including  the  time  constraints 
associated  with  those  reports.  A  school 
will  receive  these  reports  in  either  paper 
or  eleetionic  format  from  the  Secretary 
at  least  temi-annually.  j^owever, 
beginniag  with  the  1995-1996  academic 
year,  the  Secretary  will  oiTer  schools  the 
option  of  receiving  these  reports  as  often 
--as  everT60  days. 

The  Mngth  of  time  that  a  school  is 
req«ire«|  to  keep  records  is  set  forth  in 
paragraph  fc),  as  is  the  school's 
responsibility  to  provide  for  the 
retention  of  Aose  records  (and  access  to 
them)  in  the  event  of  such  changes  in 
the  school's  status  as  closure,  loss  of 
efigibiBty,  or  change  in  ownership.  The 
school  «ay  keep  these  records  in  a 
numberof  machine  readable  fcnnats. 

The  specific  loan  record  requirements 
for  the  program  are  set  forth  in 
paragraph  (d>  The  general  inspection 
reqnireiaatits,  inchiding  the  types  of 
access  reqoired.  ft»  these  loan  records 
(and  all  other  rsquired  records)  are 
addressed  in  paragraph  fej.  f^ragraph  (f) 
requires  the  school  to  provide  to  the 
Secretary,  upon  request,  certain 
infortnattfHi,  sach  as  the  bonower's 
name  and  address,  and  to  notify  the 
Secretary  of  a  borrower's  change  m 
permanwit  address  when  such  a  change 
is  discolored. 

Paragraph  (g)  requires  the  school  to 
establish  certain  accounting  records. 
maintained  in  accordance  with 
generallj-acc^ed  accounting 
principlis,  and  paragraph  (h)  requires 
the  school  to  establish  a  separate 
account  as  trustee  for  the  Secretary  and 
the  borrower  for  Direct  Loan  Program 
funds  Any  interest  earned  ■  .•:  those 
funds  mast  be  returned  to  the  Secretary. 

Paragraph  (i)  states  that  a  school  is 
n-quired  to  divide  the  functions  of 
authorvzing  payment  and  disbursing 
funds  to  borrowers  between  differpnt 
i)tt~i(  Pi-.  F^agraph  (j)  states  that  Direct 
Loan  Proigram  hinds  may  be  use«j  rr.'iy 
to  niSKP  Direct  Loans  to  ei>gib!<? 
borrdWi.rs,  however,  funds  received 
ijnd^;  s.'«t:cn  4.-2ro.(l)  of  the  fiEA  .aiay 
bt?  uf.rd  Bj  offset  lh«  costs  rtf  Uy.vn 
Drigjnaiien. 

S,ihj..i::t  /) — School  Parlir.ipali'-.n  end 
Loan  f)ri^nation  in  the  Dirnci  b)an 

§  635  400    School  participatton 

req  jirent«Rts  for  academic  year  t996-1997 

and  t>eyoad. 

On  February  17,  19G4.  the  Secretaiy 
published  standards  for  parricipation  in 
the  Direct  Loan  Program  for  the 


academic  year  beginning  Jiily  1. 1995, 
Under  those  standards,  a  school  must: 
(1 )  Meet  the  eligibility  reqtiiiements  in 
section  435(a)  of  the  HEA  amd  {2]  have 
a  cohort  default  rate  of  less  than  25 
percent  for  one  of  the  two  most  recent 
years  for  w^hich  dtfault  rates  are 
available  at  the  time  of  the  first  selection 
decision  following  its  application 
(siibjp.ct  to  warver  in  certain 
circumstances). 

ITie  Seaetary  is  proposing  to  modify 
the  standards  for  participation  for  the 
academic  years  beginning  July  1. 1996. 
The  Secretary  proposes  that  a  school 
must  meet  the  ibUAwing  standards:  (.1^ 
Meet  the  eligibility  reqaireiaeats  in 
section  435(a)  of  the  HEA,  includiBg  the 
statutory  requiremenl  relating  to  defeult 
rates  and  (2)  not  be  subjea  to  an 
emergency  action  or  a  proposed  or  fijiai 
limitation,^  suspension,  ta  temiination 
actioaa  under  sections  428(b)(l)(T)s 
432(h).  or  487(c)  of  Lhe  HEA.  The 
second  standard  applies  to  initial 
eligibility  to  participate.  Once  a  school 
is  participating,  it  will  not  aotoraaticafly 
become  ineligible  due  to  a  proposetf  or 
final  limitation,  suspension,  or 
temxtnation  actioo. 

The  Secretary  proposes  these 
staodards  for  two  reasons.  First,  the 
Secretary  beheves  that  the  benefits  of 
the  Direct  Loan  Prograsi  diould  set  be 
available  to  a  school  that  has  lost  its 
eligibility  to  partidpete  in  the  FFEL 
Program.  Second,  it  wowld  not  be  sound 
business  practice  to  admit  a  school  into 
the  Direct  Loan  Program  wfaext  evideace 
exists  that  the  school  has  had  problems 
administering  another  Federal  student 
aid  program. 

§  685.401    Selection  criteria  and  process 
for  academic  years  I99t:-1997  and  twyond. 
The  Secretary  proposes  two  goals  for 
selecting  schools  to  participate  in  the 
Direct  Loan  Proe:ara.  The  first  goal  is 
that,  to  the  exteal  posbible,  selected 
schools  sho'Aid  be  rsjisonably 
representative  of  ine  f-'.hiiois 
participating  in  the  r  7£i.  Program  on 
the  baiiis  of  sevfjral  iiiued  characterLstics. 
The  second  goal  is  itiat  in  order  to 
enaiire  an  expeditiou-s  bui  orderly 
transition  from  the  FFEL  Program  to  the 
Direct  Loan  Proeram,  sulscted  schools 
should  iniike  the  trmsilion  as  siu-ooth  a.s 
possible. 

§  685.402    Criteria  for  scfwols  to  originsle 
loans  for  acadefntc  years  1996-1997  and 
Ijeyond. 

This  section  sets  out  the  initial 
criteria  participating  schools  must  m«Rf 
to  originate  loans.  Thiee  types  of 
origination  are  defineij  in  Subpart  A: 
Standard  origination,  school  origination 
option  1 ,  and  school  originatran  option 
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2.  A  discussion  of  these  types  of 
origination  follows. 

The  Department  contracts  with 
organizations  to  assist  schools  in  the 
origination  and  servicing  of  Direct 
Loans.  While  these  entities  may  perform 
both  origination  and  ser\  icing 
functions,  in  the  proposed  regulations 
they  are  referred  to  as  "alternative 
originators"  when  they  perform 
origination  functions  for  schools  and  as 
"servicers"  when  they  perform  servicing 
functions. 

Under  standard  or'gination,  aii 
alternative  originator  provides  a  number 
of  services  to  participating  schools.  The 
aitemative  originator  m.anages  both  the 
promissory  note  and  funds  management 
processes  for  these  schools.  The 
aitemative  originator  generat^^s  the 
promissor)'  note  based  on  data 
transmitted  by  the  school.  The 
aitemative  originator  also  sends  the 
promissory  note  to  the  borrov.-er  and 
subsequently  initiates  the  transfer  of 
funds  to  the  school  prior  to  the 
anticipated  loan  disbursement  date. 

Under  school  origination  option  1.  a 
participating  school  is  assisted  by  the 
Servicer  primarily  in  the  management  of 
funds.  Under  this  option,  a  school  is 
responsible  for  transmitting  completed 
and  signed  promissory  notes  to  the 
Servicer.  The  Servicer  initiates  the 
transfer  of  funds  to  the  school  prior  to 
the  anticipated  loan  disbursement  date 
Under  school  origination  option  2,  a 
participating  school  is  responsible  for 
funds  management  as  well  as 
promissory  note  functions.  Under  this 
option,  a  school  is  responsible  for 
transmitting  completed  and  signed 
promissory  notes  to  the  Servicer.  An 
option  2  school  also  requests  and 
obtains  loan  funds  from  the  Secretary 
using  a  process  similar  to  the  process  for 
drawing  down  funds  for  other 
Dejjartment  of  Education  programs.  An 
option  2  school  transmits  to  the 
Secretary  a  specific  Direct  Loan  funding 
request  that  is  separate  from  its  funding 
requests  for  other  programs  and  is  based 
on  immediate  disbursement  needs. 
Direct  Loan  capital  is  tracked  separately 
and  cannot  be  used  for  purposes  other 
than  making  Direct  Loans.  The  funds 
received  by  an  option  2  school  that  are 
intended  for  specific  borrowers  but  are 
not  disbursed  to  those  borrowers  may  be 
used  for  other  borrowers.  After  the  first 
disbursement  is  made,  the  school 
records  the  actual  disbursed  amount 
and  the  date  of  the  disbursement  ii^the 
loan  origination  record  and  transmits 
the  completed  record  and  promissory- 
note  (if  not  previously  submitted)  to  the 
Servicer. 

Schools  participating  under 
origination  option  2  will  have  greater 


funds  management  responsibility  than 
schools  participating  under  origination 
option  1.  Because  of  this  greater 
responsibility,  a  school  participating 
under  option  2  will  receive  a  higher 
administrative  fee  for  each  boiTower 
than  a  school  participating  under  option 
1.  Similarly,  schools  participating  in 
Direct  Loans  under  options  1  and  2 
perform  more  promissory  note  functions 
than  schools  participating  under      ^ 
standard  origination.  The  HEA  does  not 
allow  schools  participating  under 
standard  origination  to  receive 
administrative  fees. 

Schools  choosing  to  participate  in  the 
Direct  Loan  Program  under  either  option 
1  or  2  will  have  more  control  ever  funds 
management  or  promissory  note 
funciions.  or  both,  than  schools 
participating  under  standard 
orig-:n^.tion  H-;wever,  these  options  also 
require  schools  to  assume  greater 
responsibility  thai:  those  participating 
in  standard  origination.  Tlierefore.  some 
schools  may  choose  to  participate  under 
standard  origination  even  if  they  qiialifv- 
to  participate  under  option  1  or  2. 
Because  of  the  greater  responsibilitv  that 
schools  assume  under  option  1  or  2, 
paragraph  (a)  establishes  stricter  criteria 
for  originating  schools  than  for  schools 
participating  in  standard  ongi nation. 
The  criteria  are  intended  to  be 
predictive  of  an  institution's  ability  to 
perform  the  necessary  functions  to 
operate  as  an  originator;  therefore,  many 
of  the  criteria  pertain  to  the  financial 
operations  of  institutions. 

Paragraph  (a)(2)(iii)  requires  that 
originating  schools,  in  the  Secretary's 
opinion,  have  no  severe  performance 
deficiencies  for  any  of  the  programs 
under  title  IV  of  the  HEA,  including 
deficiencies  demonstrated  by  the  most 
recent  audit  or  program  review.  The 
Secretary  will  consider  whether 
performance  deficiencies  demonstrated 
in  audits  or  program  reviews  would 
affect  the  school's  abihty  to  comply 
with  origination  requirements. 
E.xamples  of  severe  performance 
deficiencies  that  may  disquahfy-  a 
school  from  origination  include,  but  are 
not  limited  to,  the  schools  failure  to 
make  title  IV  refunds,  falsification  of 
student  records  or  financial  data, 
improperly  disbursed  loans  resulting  in 
a  significant  liabifity  to  the  school, 
misuse  of  title  IV  funds,  and  failure  to 
meet  relevant  regulatory  standards  of 
administrative  capability  (such  as 
failure  to  maintain  adequate  fiscal 
records  of  title  IV  disbursements).  In 
determining. whether  schools  have 
severe  title  IV  performance  deficiencies, 
the  Secretary  will  allow  schools  to 
demonstrate  that  pvast  problems  have 
been  corrected. 


Paragraph  (a)(2)(v)  states  that  to  be 
eligible  to  participate  under  option  1  or 
2,  a  school  must  be  current  on  program 
and  financial  reports  and  audits 
required  under  title  IV  of  the  HEA  for 
the  12-month  period  immediately 
preceding  its  appUcation  to  participate 
in  the  program.  Program  reports  referred 
to  here  would  include  the  Institutional 
Payment  Summary  (IPS)  and  the  Fiscal 
Operations  Report  and  Apphcation  to 
Participate  (FISAP).  Similarly, 
paragraph  {a)(2)(vi)  states  that,  to  be 
eligible  to  participate  under  option  1  or 
2,  a  school  must  be  current  on  Federal 
cash  transaction  reports  required  under 
title  IV  for  the  same  12-month  period 
These  reports  include  the  LT)  Payment 
M.iriageir.ent  System  Form  272. 

Paragraph  (b)(1)  permits  the  S«;retarv. 
on  a  case-by -case  basis,  to  cilcw  a 
school  to  originate  loans  under  option  1 
or  2  notwithstanding  its  failure  to  meet 
the  criteria.  Paragraph  (L)(2)(i)  provides 
tha:  a  school  may  request  to  chiinge 
from  option  2  to  option  1  or  to  standard 
origination,  or  from  option  1  to  standard 
origination,  at  any  time.  This  provision 
allows  schools  that  choose  to  decrease 
their  administrative  responsibilities  to 
take  advantage  of  additional  assistance 
from  the  Servicer  or  the  aitemative 
ori^ifatcr.  In  addition,  paragraph  (b)(3) 
provides  that,  after  one  full  year  of 
participation  in  its  initial  origination 
Stat  IS.  a  school  that  wishes  to  increase 
its  administrative  responsibilities  may 
apply  to  move  from  option  1  to  option 
2.  or  from  standard  origination  to  option 
1  or  2.  In  reviewing  these  apphcations, 
the  Secretary  intends  to  apply  criteria 
and  performance  standards,  including 
those  enumerated  in  paragraph 
(b)(3)(iii). 

Paragraph  (c)  provides  that,  at  any 
time  after  the  determination  of  a 
school's  initial  origination  status,  the 
Secretary  may  require  a  school  to 
change  its  origination  status  i!  >uch  a 
change  is  necessary  to  ensure  program 
integrity  or  if  the  school  fails  to  meet 
criteria  and  performance  standards 
established  by  the  Secretary.  The 
Secretary  may  require  a  school  to 
convert  from  origination  option  2  to 
option  1  or  standard  origination,  or  from 
origination  option  1  to  standard 
origination. 

In  evaluating  a  school's  origination 
performance,  the  Secretary  intends  to 
consider  the  ehgibility  criteria  listed  in 
§  685.402(a)(2)  and  additional 
performance  measures.  To  establish 
additional  performance  measures,  the 
Secretary  requests  input  from  the 
comraimity,  particularly  from  schools 
participating  in  the  Direct  Loan  Program 
in  academic  year  1994-1995.  For  all 
schools,  the  Secretary  is  considering 
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developing  standards  based  upon  such 
considerations  as  the  percentage  of 
errors  on  origination  and  disbursement 
records,  as  well  as  the  timeliness  of  the 
submission  of  Such  documents.  For 
option  1  and  2  schools,  the  Secretary  is 
considering  additional  performance 
standards  based  upon  the  percentage  of 
errors  on  promissory  notes  and  the 
timeliness  of  the  submission  of  these 
documents.  For  option  2  schools,  the 
Secretary  is  considering  developing 
quantitative  measures  of  funds 
management  performance,  based  on  the 
amount  of  a  school's  excess  cash  and 
the  timeliness  and  accuracy  of  a 
school's  drawdown  request. 

Paragraph  (e)  of  this  section  provides 
that  a  school  may  request  a  change  in 
the  Servicer  performing  origination  or 
servicing  functions.  The  Secretary 
would  grant  a  school's  request  if  the 
Secretary  determined  that  the  school  s 
claim  of  unsatisfactory  performance  by 
its  current  Servicer  was  accurate  and 
substantial  and  the  change  could  be 
accommodated  by  the  Servicer 
requested  by  the  school.  Examples  of  a 
substantial  claim  include  a  pattern  of 
failure  to  process  promissory  notes  in  a 
timely  manner,  significant  and  repeated 
errors  in  handling  and  reviewing  school 
transmissions  of  student  data,  repeated 
late  bilhng  of  borrowers,  inability  to 
process  payments  in  a  timely  fashion, 
and  inability  to  track  the  status  of 
borrower  accounts.  The  Secretary 
recognizes  that  high  quahty  ser\icing 
will  be  a  key  factor  in  the  success  of  the 
Direct  Loan  Program.  Therefore,  the 
Secretary  is  committed  to  promoting 
high-quality  servicing  and  to  including 
institutional  choice  in  ser\'icing 
arrangements  if  institutions  receive 
unsatisfactory  Servicer  performance.  To 
meet  these  goals,  the  Secretary  intends 
to  encourage  competition  among 
servicers.  To  that  end,  the  Secretary  will 
solicit  proposals  and  attempt  to  award 
contracts  to  more  servicers  than  would 
be  immediately  necessary  to  handle 
servicing  volumes.  This  will  allow  the 
flexibility  necessary  to  terminate 
contracts  due  to  poor  performance.  The 
origination  contractor  will  be 
encouraged  to  propose  methods  that 
will  allow  for  similar  competition 
among  subcontractors  or  origination 
sites. 

Executive  Order  12866 

1.  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
proposed  regulatory  action. 


The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  these  determined  by  the  Secretarv 
to  be  necessary  for  adminisiehng  the 
t:t!e  IV,  HEA  programs  effectively  and 
efficiently.  Burdens  specificallv 
a.ssociated  with  information  collection 
requirements,  if  any,  are  explained 
elsewhere  in  this  preamble  under  the 
heading  of  Paperwork  PedLjction  Act  cf 
1980. 

In  assessing  the  potential  costs  a.nd 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs.  .\ 
hirther  discussion  of  the  benefits  ar.d 
costs  of  the  proposed  regulations  is 
contained  in  the  summary  of  the 
provisions  proposed. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  01  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  title  IV,  HEA  programs. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easv 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  regulations 
clearly  stated?  (2)  Do  the  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  fbut 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
§  685.200  Borrower  eligibility.)  (4)  Is  the 
description  of  the  proposed  regulations 
in  the  "Supplementary  Information" 
section  of  this  preamble  helpful  in  the 
understanding  of  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  understand?  (5) 
What  eke  could  the  Department  do  to 


make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
^^hether  these  proposed  regulations  are 
easy  to  understand  should  also  be  sent 
to  Stanley  Cohen,  Regulations  Quality 
Officer,  U.S.  Department  of  Education. 
400  Marvland  Avenue,  SW.,  (Room 
5125  FOB-6),  Washington,  DC  20202- 
2241. 

Regulato.n,^  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  regulations  are 
institutions  of  higher  education.  Many 
provisions  of  the  proposed  regulations 
repeat  statutory  requirements.  Certain 
reporting,  recordkeeping,  and 
compliance  requirements  are  imposed 
by  the  regulations.  However,  these 
requirements  are  modeled  on  existing 
regulations  for  other  Federal  student 
financial  aid  programs.  Institutions  of 
higher  education  are  therefore  familiar 
with  these  requirements,  and  the 
regulations  would  not  have  a  significant 
additional  impact  on  these  institutions. 

Paperwork  Reduction  Act  of  1980 

Sections  685.204,  685.206, 685.209, 
685.213,  685.214,  685.215,  685.301, 
685.302,  685.303,  685.308  and  685.401 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  proposed  regulations  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)) 

These  proposed  regulations  affect 
students  who  apply  for  Federal  student 
financial  assistance  authorized  by  title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended,  and  postsecondary 
institutions  administering  the  Direct 
Loan  Program.  Armual  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  29  minutes  for 
each  of  the  estimated  2,483,906 
individuals  providing  information 
regarding  eligibility  for  a  loan, 
deferment,  income-contingent 
repayment,  or  a  Direct  Consolidation 
Loan  (or  1,200,554  hours  total)  and  12 
minutes  for  a  postsecondary  institution 
for  each  of  the  estimated  4,068,121 
responses  relating  to  postsecondary 
institutions'  administration  of  a  student 
loan  program  (or  813,624  hours  total) 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
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Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  Regulatory  Affairs,  OMB. 
Room  10235.  New  Executive  Office 
Building.  Washington.  DC  20.503; 
Attention:  E»aniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
All  comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4624.  Regional  Office  Building  3.  7th 
and  D  Streets.  SW..  Washington.  DC. 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

To  expedite  ED's  review  and 
response,  comments  should  be 
identified  by  specific  sections  of  the 
NPRM  and  presented  sequentially- 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education.  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid,  Vocational 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.268,  Federal  Direct  Student  Loan 
Program) 

Dated:  August  1 ,  1994. 
Richard  W.  Riley. 

Secretary  of  Education. 

The  Secretary  proposes  to  revise  part 
685  of  title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  68&-FEDERAL  DIRECT 
STUDENT  LOAN  PROGRAM 

Subpart  A — Purpose  and  Scope 

Sec. 

685  100    The  Federal  Direct  Student  Loan 
Program. 

685.101  Participation  in  the  Direct  Loan 
Program. 

685.102  Definitions. 

685.103  Applicability  of  subparts. 

Subpart  B— Borrowwr  Provisions 

685.200  Borrower  eligibility. 

685.201  Obtaiaing  a  loan. 

685.202  Charges  for  which  Direct  Loan 
Program  bomMvers  are  responsible. 


685.203     Loan  limits. 
685  204     Defennent. 
685.205     Forbearance. 
685  206    Borrower  responsibiiilies  and 
defenses. 

685.207  Obligation  to  repay. 

685.208  Repayment  plans. 

685.209  Income  contingent  repa\Tnent  plan. 

685.210  Choice  of  repa>Tnent  pian. 
685  211     Miscellaneous  repajTnent 

pro\"isions. 
685  212     Discharge  of  a  loan  obligation. 

685.213  Closed  school  discharge. 

685.214  Discharge  for  false  certification  of 
student  eligibility  or  unauthorized 
payment. 

685.215  Consolidation. 

Subpart  C— Requirements,  Standards,  and 
Payments  for  Direct  Loan  Program  Schools 

685  300    Agreements  between  an  eligible 
school  and  the  Secretary  for 
participation  in  the  Direct  Loan  Program. 

685.301  Certification  of  a  loan  by  a  Direct 
Loan  Program  school. 

685.302  Schedule  requirements  for  courses 
of  study  by  correspondence. 

685.303  Processing  loan  proceeds  and 
counseling  borrowers. 

685.304  Determining  the  date  of  a  student's 
withdrawal. 

685. 305  Payment  of  a  refund  to  the 
Secretary. 

685.306  Withdrawal  procedure  for  schools 
participating  in  the  Direct  Loaa  Program 

685.307  Remedial  actions. 

685.308  Administrative  and  fiscal  control 
and  fund  accounting  requirements  for 
schools  participating  in  the  Direct  Loan 
Program. 

Subpart  D— School  Participation  and  Loan 
Origination  in  the  Diract  Loan  Program 

685.400  School  participation  requirements 
for  academic  years  1996-1997  and 
beyond. 

685.401  Selection  criteria  and  process  for 
academic  years  1996-1997  and  beyond. 

685.402  Criteria  for  schools  to  originate 
loans  for  academic  j-ears  1996-1997  and 
beyond. 

Appendix  A — ^Income  Contingent  Repayment 
Examples  of  the  Calculation  of  Monthly 
Repayment  Amounts 

Authority:  20  U.S.C.  1067a  ei  seq. 

Subpart  A— Purpose  and  Scope 

§  685. 1 00    The  Federal  Direct  Student  Loan 
Program. 

(a)  Under  the  Federal  Direct  Student 
Loan  Program  (Direct  Loan  Program], 
the  Secretary  makes  loans  to  enable  a 
student  or  parent  to  pay  the  costs  of  the 
student's  attendance  at  a  postsecondary 
school.  This  part  governs  the  Federal 
Direct  Stafford  Loan  Program,  the 
Federal  IXrect  Unsubsidized  Stafford 
Loan  Program,  the  Federal  Direct  PLUS 
Program,  and  the  Federal  Direct 
Consolidation  Loan  Program.  The 
Secretary  makes  loans  under  the 
following  program  components: 


(1)  Federal  Direct  Stafford  Loan 
Program,  which  provides  loans  to 
undergraduate,  graduate,  and 
professional  studenU.  The  Secretary 
subsidizes  the  interest  while  the 
borrower  is  in  an  in-school,  grace,  or 
deferment  jjeriod. 

(2)  Federal  Direct  Unsubsidized 
Stafford  Loan  Program,  which  provides 
loans  to  undergraduate,  graduate  and 
professional  students.  The  borrower  is 
responsible  for  the  interest  that  accrues 
during  any  period. 

(3)  Federal  Direct  PLUS  Program, 
which  provides  loans  to  parents  of 
dependent  students:  The  borrower  is 
responsible  for  the  interest  that  accrues 
during  any  period. 

(4)  Federal  Direct  ConsoUdation  Loan 
Program,  which  provides  loans  to 
borrowers  to  consohdate  certain  Federal 
educational  loans. 

(b)  The  Secretary  makes  a  Direct 
Subsidized  Loan,  a  Direct  Unsubsidized 
Loan,  or  a  Direct  PLUS  Loan  only  to  a 
student  or  a  parent  of  a  student  enrolled 
in  a  school  that  has  been  selected  by  the 
Secretary  to  participate  in  the  Direct 
Loan  Program. 

(c)  The  Secretary  makes  a  Direct 
Consolidation  Loan  only  to — 

(1)  A  borrower  vdth  a  loan  made 
under  the  Direct  Loan  Program;  or 

(2)  A  borrower  with  a  loan  made 
under  the  Federal  Family  Education 
Loan  Program  who  is  not  able  to 
receive — 

(i)  A  Federal  ConsoUdation  Loan;  or 
(ii)  A  Federal  ConsoUdation  Loan 
with  income-sensitive  repayment  terms 
that  are  satisfactory  to  the  tiorrower. 
(Authority:  20  U.S.C.  1087a  ef  seq.) 

§  685.101    Participation  in  the  Direct  Loan 
Program. 

(a)(1)  Colleges,  universities,  graduate 
and  professional  schools,  vocational, 
and  proprietary  schools  selected  by  the 
Secretary  may  participate  in  the  Direct 
Loan  Program.  Participation  in  the 
Direct  Loan  Program  enables  an  eligible 
student  or  parent  to  obtain  a  loan  to  pay 
for  the  student's  cost  of  attendance  at 
the  school. 

(2)  The  Secretary  may  permit  a  school 
to  p)articipate  in  both  the  Federal  Family 
Education  Loan  (FFEL)  Program,  as 
defined  in  34  CFR  Part  600,  and  the 
Direct  Loan  Program.  A  school 
permitted  to  participate  in  both  the 
FFEL  Program  and  the  Direct  Loan 
Program  may  certify  loan  applications 
under  the  FFEL  Program  according  to 
the  terms  of  its  agreement  with  the 
Secretary. 

(b)  An  eligible  student  who  is 
enrolled  at  a  school  participating  in  the 
Direct  Loan  Program  may  borrow  under 
the  Federal  Direct  Stafford  Loan  and 
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Federal  Direct  Unsubsidized  Stafford 
Loan  Programs.  An  eligible  parent  of  an 
eligible  dependent  student  enrolled  at  a 
school  participating  in  the  Direct  Loan 
Program  may  borrow  under  the  Federal 
Direct  PLUS  Program. 

(Authority:  20  U.S.G.  1087a  er  seq.) 

§685.102    Definitions. 

(a)(1)  The  following  definitions  are  set 
forth  in  the  Student  Assistance  General 
Provisions.  34  CFR  Part  66&: 
Academic  year 
Campus-based  programs 
Dependent  student 
Eligible  program 
Eligible  student 
Enrolled 

Federal  Consolidation  Loan  Program 
Federal  Direct  Student  Loan  Program 

(Direct  Loan  Program) 
Federal  Pell  Grant  Program 
Federal  Perkins  Loan  Program 
Federal  PLUS  Program 
Federal  State  Student  Incentive  Grant 

Program 
Federal  Supplemental  Educational 

Opportunity  Grant  Prograin 
Federal  Work-Study  Program 
Independent  student 
One-third  of  an  academic  year 
Parerit 
State 

Two-thirds  of  an  academic  year 
U.S.  citizen  or  national 

(2)  The  following  definitions  are  set 
forth  in  the  regulations  for  Institutional 
Ehgibility  under  the  Higher  Education 
Act  of  1965,  as  amended,  34  CFR  Part 
600: 

Accredited 

Clock  hour 

Educational  program 

Eligible  institution 

Federal  Family  Education  Loan  (FFEL) 

Program 
Institution  of  higher  education 
Nationally  recognized  accrediting 

agency  or  association 
Preaccredited 

Program  of  study  by  correspondence 
Secretai7 

(3)  The  following  definitions  are  set 
forth  in  the  regulations  for  the  Federal 
Family  Education  Loan  Program  (FFEL) 
Program.  34  CFR  Part  682: 

Act 

Endorser 

Expected  family  contribution 

Federal  Insured  Student  Loan  (FISL) 

Program 
Federal  Stafford  Loan  Program 
Foreign  school 
Full-time  student 
Graduate  or  professional  student 
Guaranty  agency 
Holder  ' 
Legal  guaniian 


Lender 

Totally  and  permanently  disabled 

Undergraduate  student 

fb)  The  following  definitions  also 
apply  to  this  part: 

Alternative  originator:  An  entity 
under  contract  with  the  Secretary  that 
originates  Direct  Loans  to  students  and 
parents  of  students  who  attend  a  Direct 
Loan  Program  school  that  does  not 
originate  loans. 

Consortium:  For  purposes  of  this  part, 
a  consortium  is  a  group  of  two  or  more 
schools  that  interacts  with  the  Secretary 
in  the.  same  manner  as  other  schools, 
except  tJiat  the  communication  between 
the  Secretary'  and  the  schoals  is 
channeled  through  a  single  point.  Each 
school  in  a  consortium  shall  sign  a 
Direct  Loan  Program  participation 
agreement  with  the  Secretary  and  be 
responsible  for  the  information  it 
supplies  through  the  consortium. 

Dftfoult:  The  failure  of  a  borrower  and 
endorser,  if  any,  to  make  an  installment 
payment  when  due,  or  to  meet  other 
terms  of  the  promissory  note,  if  the 
Secretary  finds  it  reasonable  to  conclude 
that  the  borrower  and  endorser,  if  any, 
no  longer  intend  to  honor  the  obligation 
to  repay,  provided  that  this  failure 
persists  for — 

(1)  180  days  for  a  loan  repayable  in 
monthly  installments;  or 

(2)  240  days  for  a  loan  repayable  in 
less  frequent  installments. 

Disbursement:  (1)  Except  for  a  Direct 
Consolidation  Loan,  the  delivery  by  a 
school  of  an  installment  of  a  loan  to  a 
borrower.  The  disbursement  date  is  the 
earhest  date  when  the  proceeds  are 
applied  to  a  student's  account  or  when 
the  proceeds  are  made  available  to  the 
borrower. 

(2)  For  a  Direct  Consolidation  Loan, 
disbursement  is  the  payment  by  the 
Secretary  to  the  holderor  holders  of  the 
underlying  loans  and  occurs  when  the 
Direct  Consolidation  Loan  is  made. 

Estimated  financial  assistance:  (1) 
The  estimated  amount  of  assistance  that 
a  student  will  receive  from  Federal, 
State,  institutional,  or  other  sources  for 
a  period  of  enrollment.  Types  of 
assistance  include  scholarships,  grants, 
financial  need-based  empiovment,  or 
l(.ans.  .such  as — 

(i)  Benefits  paid  und'-r  section  150  of 
title  42  of  the  United  States  Code 
(formgrly  Social  Security  Benefits); 

(ii)  Veterans'  educational  benefits 
paid  under  chapters  30  31,  32,  and  35 
of  titla  38  of  the  United  States  Code; 

(iii)  Educational  b^inefits  paid  under 
chapters  106  and  107  of  title  10  of  the 
I'nited  States  Code  (Selected  Reserve 
Educational  Assistance  Program); 

(iv)  Reserve  Officer  Training  Corps 
(ROTO)  scholarships  and  subsistence 


allowances  awarded  under  chapter  2  of 
title  10  and  chapter  2  of  title  37  of  the 
United  States  Code; 

(v)  Benefits  paid  under  Public  Law 
97-376,  section  156:  Restored 
Entitlement  Program  for  Survivors  (or 
Quayle  benefits); 

(vi)  Benefits  paid  under  Public  Law 
96-342,  section  903:  Educational. 
Assistance  Pilot  Program; 

(vii)  Any  educational  benefits  paid 
because  of  enrollment  in  a 
postsecondary  education  institution; 

(viii)  The  estimated  amount  of  other 
Federal  student  financial  aid,  including 
but  riot  limited  to  a  Direct  Subsidized 
Loan,  a  Direct  Unsubsidized  Loan,  a 
Federal  Pell  Grant,  and  campus-based 
aid; 

(ix)  In  the  case  of  a  Direct  PLUS  Loan, 
the  estimated  amount  of  other  Federal 
student  financial  aid,  including  but  not 
limited  to,  a  Direct  Subsidized  Loan,  a 
Direct  Unsubsidized  Loan,  a  Federal 
Pell  Grant,  and  campus-based  aid;  and 

(x)  If  the  student  is  applying  for  a  loan 
to  cover  expenses  incurred  within  the 
same  enrollment  period  as  that  for 
which  a  prior  Federal  or  non-Federal 
student  loan  was  received,  the  amount 
of  loan  proceeds  withheld  by  the 
Secretary,  lender,  or  guaranty  agencv 
making  or  insuring  the  loan  if  those 
costs  were  included  in  computing  the 
borrower's  estimated  cost  of  attendance 
for  the  prior  loan. 

(2)  Estimated  financial  assistance  does 
not  include — 

(i)  Those  amounts  used  to  replace  the 
expected  family  contribution, 
including — 

(A)  Direct  PLUS  Loan  amounts: 

(B)  Direct  Unsubsidized  Loan 
amounts;  and 

(C)  Non-Federal  loan  amoimts;  and 
(ii)  Federal  Perkins  loan  and  Federal 

Work-Study  funds  that  the  student  has 
declined. 

Federal  Direct  Consolidation  Loan 
Program:  A  loan  program  authorized  b\ 
title  IV.  part  D  of  the  Act  that  provides 
loans  to  borrowers  who  consolidate 
certain  Federal  educational  loans,  and 
one  of  the  components  of  the  Direct 
Loan  Program.  Loans  made  under  this 
program  are  referred  fo  as  Direct 
Consolidation  Loans.  There  are  three 
types  of  Direct  Consolidation  Loans: 

(1)  Direct  Subsidized  Consolidation 
Loans.  Subsidized  title  IV  education 
loans  may  be  consolidated  into  a  Direct 
Subsidized  Consolidation  Loan.  Interest 
is  not  charged  to  the  borrower  during  in- 
school  and  deferment  periods. 

(2)  Direct  Unsubsidized  Consolidation 
Loans.  Certain  Federal  education  loans 
may  be  consolidated  info  a  Direct 
Unsubsidized  Consolidation  Loan.  Tht 
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borrower  is  responsible  for  the  interest 
that  accrues  during  any  period. 

(3)  Direct  PLUS  Consolidation  Loans. 
Parent  Loans  for  Undergraduate 
Students.  Federal  PLUS.  Direct  PLUS, 
and  Direct  PLUS  Consolidation  Loans 
may  be  consolidated  into  a  Direct  PLUS 
Consolidation  Loan.  The  borrower  is 
responsible  for  the  interest  that  accrues 
during  any  period. 

Federal  Direct  PLUS  Program:  A  loan 
program  authorized  by  title  JV,  pari  D  of 
the  Act  that  provides  loans  to  parents  of 
dependent  students  attending  schools 
that  participate  in  the  Direct  Loan 
Program,  and  one  of  the  :omponents  of 
the  Direct  Loan  Program.  The  borrower 
is  responsible  for  the  interest  that 
accrues  during  any  period.  Loans  made 
under  this  program  are  referred  to  as 
Direct  PLUS  Loans. 

Federal  Direct  Stafford  Loan  Program: 
A  loan  program  authorized  by  title  IV. 
part  D  of  the  Act  that  provides  loans  to 
undergraduate,  graduate,  and 
professional  students  attending  Direct 
Loan  Program  schools,  and  one  of  the 
.components  of  the  Direct  Loan  Program. 
The  Secretary  subsidizes  the  interest 
while  the  borrower  is  in  an  in-school, 
grace,  or  deferment  period.  Loans  made 
under  this  program  are  referred  to  as 
Direct  Subsidized  Loans. 

Federal  Direct  Unsubsidized  Stafford 
Loan  Program:  A  loan  program 
authorized  by  title  IV,  part  D  of  the  Act 
that  provides  loans  to  undergraduate, 
graduate,  and  professional  students 
attending  Direct  Loan  Program  schools, 
and  one  of  the  components  of  the  Direct 
Loan  Program.  The  borrower  is 
responsible  for  the.  interest  that  accrues 
during  any  period.  Loans  made  under 
this  program  are  referred  to  as  Direct 
Unsubsidized  Loans. 

Grace  period:  A  six-month  period  that 
begins  on  the  day  after  a  Direct  Loan 
Program  borrower  ceases  to  be  enrolled 
as  at  least  a  half-time  student  at  an 
eligible  institution  and  ends  on  the  day 
before  the  repayment  period  begins. 

Half-time  student:  A  student  who  is 
not  a  full-time  student  and  who  is 
enrolled  in  a  school  participating  in  the 
FFEL  Program  or  the  Direct  Loan 
Program  and  is  carrying  an  academic 
workload  that  is  at  least  one-half  the 
workload  of  a  full-time  student,  as 
determined  by  the  school.  A  student 
enrolled  solely  in  an  eligible  program  of 
study  by  correspondence  is  considered 
a  half-time  student. 

Interest  rate:  The  annual  interest  rate 
that  is  charged  on  a  loan,  under  title  IV, 
part  D  of  the  Act. 

Loan  fee:  A  fee,  payable  by  the 
borrower,  that  is  used  to  help  defray  the 
costs  of  the  Direct  Loan  Program. 


Period  of  enrollment:  The  period  for 
which  a  Direct  Subsifiized,  Direct 
Unsubsidized.  or  Direct  PLUS  Loan  is 
intended.  The  period  of  enrollment 
must  coincide  with  one  or  more 
academic  terms  established  by  the 
school  (such  as  semester,  trimester, 
quarter,  academic  year,  and  length  of 
the  program  of  study),  for  which 
institutional  charges  are  generally 
assessed.  The  period  of  enrollment  is 
also  referred  tn  in  this  part  as  the  loan 
period. 

Satii-farton.-  repayment  arrangement 
Tne  making  of  six  consecutive. 
voluntary,  on-time,  full  monthlv 
payments  on  a  defaulted  loan  to  regain 
further  eligibility  for  student  aid  under 
title  IV  of  the  Act.  The  required  monthly 
payment  amount  may  not  be  more  than 
is  reasonable  and  affordable  based  on 
the  borrowers  total  financial 
circumstances.  "On-time"  means  a 
payment  made  within  15  davs  of  the 
scheduled  due  date,  and  voiuntarv 
payments  are  those  pa\Tnents  made 
directly  by  the  borrower,  regardless  of 
whether  there  is  a  judgment  against  the 
borrower,  and  do  not  include  payments 
obtained  by  income  tax  offset, 
garnishment,  or  income  or  asset 
execution. 

School  origination  option  1:  The 
process  by  which  a  school  creates  a  loan 
origination  record,  transmits  the  record 
to  the  Servicer,  prepares  the  promissor\' 
note,  obtains  a  completed  and  signed 
promissory  note  from  a  borrower, 
transmits  the  promissory  note  to  the 
Servicer,  receives  the  fuiids 
electronically,  disburses  a  loan  to  a 
borrower,  creates  a  disbursement  record, 
transmits  the  disbursement  record  to  the 
Ser\icer,  and  reconciles  on  a  monthly 
basis.  The  Servicer  initiates  the 
drawdown  of  funds  for  schools 
participating  in  school  origination 
option  1. 

School  origination  option  2:  The 
process  by  which  a  school  creates  a  loan 
origination  record,  transmits  the  record 
to  the  Servicer,  prepares  the  promissor\' 
note,  obtains  a  completed  and  signed 
promissory  note  from  a  borrower, 
transmits  the  promissory  note  to  the 
Servicer,  determines  funding  needs, 
initiates  the  drawdovvm  of  funds, 
receives  the  funds  electronicallv, 
disburses  a  loan  to  a  borrower,  creates 
a  disbursement  record,  transmits  the 
disbursement  record  to  the  Ser\'icer,  and 
reconciles  on  a  monthly  basis. 

Sen.-icer:  An  entity  that  has  contracted 
with  the  Secretarv-  to  act  as  the 
Secretary' "s" agent  in  providing  services 
relating  to  the  origination  or  ser\-icing  of 
Direct  Loans. 

Standard  origination:  The  process  by 
which  a  school  creates  a  loan 


origination  record,  transmits  the  record 
to  the  alternative  originator,  receives  the 
funds  electronically,  disburses  funds, 
creates  a  disbursement  record,  transmits 
the  disbursement  record  to  the 
alternative  originator,  and  reconciles  on 
a  monthly  basis.  The  alternative 
originator  prepares  the  promissory  note, 
obtains  a  completed  and  signed 
promissory  note  from  a  borrower,  and 
initiates  the  drawdown  nf  funds  for 
-schools  participating  in  standard 
origination. 

(.Authority  20  ISC  lOSra  ef  se^l 

§685.103    Applicability  of  subparts. 

(a)  Subpa.-t  .■\  ccntains  general 
provisions  regarding  the  purpose  and 
scope  of  the  Direct  Loan  Program. 

(b)  Subpart  B  contains  provisions 
regarding  borrowers  in  the  Direct  Loan 
Program. 

(c)  Subpart  C  contains  certain 
requirements  regarding  schools  in  the 
Direct  Loan  Program. 

(d)  Subpart  D  contains  provisions 
regarding  school  eligibiiitv  for 
participation  and  origination  in  the 
Direct  Loan  Program. 

(.Authority   20  ISC   lOSra  et  seq  ) 

Subpart  B — Borrower  Provisions 

§  685.200    Borrower  eligibility. 

(a)  Student  borrower.  (1)  A  student  is 
eligible  to  receive  a  Direct  Subsidized 
Loan,  a  Direct  Unsubsidized  Loan,  or  a 
combination  of  these  loans,  if  the 
student  meets  the  following 
requirements: 

(i)  The  student  is  enrolled  in  a  school 
that  participates  in  the  Direct  Loan. 
Program. 

(ii)  The  student  meets  the 
requirements  for  an  eligible  student 
under  34  CFR  Part  668. 

(iii)  In  the  case  of  an  undergraduate 
student  who  seeks  a  Direct  Subsidized 
Loan  or  a  Direct  Unsubsidized  Loan  at 
a  school  that  participates  in  the  Federal 
Pell  Grant  Program,  the  student  has 
received  a  determination  of  Federal  Pell 
Grant  eligibility  for  the  period  ot 
enrollment  for  which  the  loan  is  sought 

(iv)(A)  The  student  reaffirms  any 
FFEL  Program  or  Direct  Loan  Program 
debt  that  previously  was  discharged  in 
bankruptcy. 

(B)  For  purposes  of  paragraph 
(a)(lKiv)(A)  of  this  section,  a 
reaffirmation  is  an  acknowledgement  of 
the  loan  by  the  borrower  in  a  legally 
binding  manner.  The  acknowledgement- 
may  include,  but  is  not  limited  to.  the 
borrowers — 

(J)  Signing  a  new  promissory  note  or 
repayment  schedule;  or 

(2)  Making  a  payment  on  the  loan. 
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(v)  In  the  case  of  a  borrower  whose 
previous  loan  was  cancelled  due  to  total 
and  permanent  disability,  the  studont — 

(A)  Obtain?  a  certiCfjat.'on  from  a 
physician  that  -he  borrn-A'ir  is  able  to 
engage  in  subKUir.iial  gainfiil  ar.Jivjty, 

(BJ  Sig:is  3  s*.i?cn^er.'  a..l(;viwle<i:j:.r!s 
that  the  Dirxl  Loan  the  borro'>v»^r 
r'»cei\  's  canno!  btr  i  anr.elJt.vi  m  the 
fiitui"  on  the  brisi.i  of  rjr.y  iirp  iirineni 
present  -vvben  ihe  iipav  io^ri  is  ;))ade. 
unless  thai  .nipairmeni  sobs;.»;!tiaiIy 
de1er:ora!'>s. 

(Vi)  !;-i  tht  r>s'»  'if  uHV  sTrdcnt  v.ho 
stx-lc^  a  loan  t-.j'  (in*-*  nr?  have  .i 
certir.<,ate  o!  ^a-iuati^n  from  a  v.hool 
prnvi(l:i;j  s<e(.iindary  '^d  jratioit  or  the 
recop-.izod  et^iiivaien:  of  sm.h  n 
iertifi.'ate  the  si\;dei>*  — 

(A)  Hds  pcfK-i'^d  an  indepfs. .:'•;;•  Jy 
admirJst'jrfed  examination  ap;    jx,ed  by 
the  Secret  irv,  or 

(B)  Ha.s  bet^n  dete-  irjr.'jd  to  h^ve  the 
ability  to  hv-r'-fit  from  the  pr :)gr,,ni  in 
bccord^nre  vvjth  a  State  pro.-  iss 
approved  bv  the  Serretar\'. 

(2)(i)  A  D'.-eci  Subsitiized  L  x.n 
borrower  in li^t  der'irnstrale  firiirjcial 
need  in  acctrrdanc"  with  tif'e  iV.  part  F 
ofthe  ^;t. 

fii)  T;:e  .^er.-p.fHr}  cn!,<iidi:r«;  a  nnjinlx.r 
cf  a  religious  order,  pinup,  co.mmunitv 
society,  agency,  or  other  or^aniz.}tion 
who  is  piirs'jing  a  co'.-.-Ai  of  sijfi,  at  an 
institutjon  r.f  higher  education  to  have 
no  finajT-ial  m-ed  if  that  oivuinization — 

(A)  Has  as  its  pfimar;,  uojoctive  the 
promotion  of  ideals  and  bnliff ; 
Tf£;ardi:jg  a  Siipn^ine  Peing; 

iBj  Requites  its  rrieiribers  to  lore,t,o 
monetary  or  ot.her  support  s^jhstantisflv 
hf\nj;d  th-'  si-pport  it  provides;  and 

(C)|i)  Directs  the  member  to  pursue 
the  course  of  study;  or 

[2]  Provides  subsistence  support  to  its 
men.bers. 

(b)  Parent  borroKT.  A  parpnt  is 
eligible  to  receive  a  Di.i?ct  PLUS  Loan 
if  the  parent  meetvthe  following 
n-qiiirements: 

(1  j  7'--  parent  is  borro-Aiiig  !o  pay  T't 
the  edL'(.rti;onaJ. costs  of  s  di-^pendent 
underigradijate  stude",!  who  meets  the 
requiremeri's  for  an  elicible  .stodent 
undt-r  34  (TR  Part  6^8!' 

(2)  The  parent  provii.'es  his  or  h-r  and 
the  student's  sof.ial  sef  urity  ni;;:iber. 

(3)  The  parent  meets  the  requirements 
pertaini.ng  to  citizenship  and  residency 
that  apulv  to  the  student  uiuW  :w  CFR 
668.7.  ' 

(4)  The  parent" meets  the  requiremen's 
concerning  defaults  and  overpayments 
that  apply  to  the  student  in  34  (Ifr 
668.7. 

(5)  The  parent  complies  with  the 
requirements  for  submission  of  a 
Statement  of  Educational  Purpose  thai 


apply  to  the  stud'iiit  under  34  CFR  Pari 
Btj8,  a.xi  ept  for  the  tompletion  of  a 
St.it<  »ient  of  Soiective  .S,';r\;re 
Kt\i;;stratJon  .Status. 

(tj)  The  parent  me^^ts  the  .-•^lui.'vnients 
thai  sippiy  to  a  student  undvT  paragraphs 
(a)(l)|iv)  and  (v)  of  this  .section 

!7)(i)  The  parent — 

(.A)iDoes  not  ha'.e  an  adverse  credit 
histoc.'; 

(B)  lias  an  ad-.e.'-je  crs'dil  history  but 
has  obtained  an  endorser  who  does  not 
h:np  in  .id\ erse  c  rrdjt  b:sto.'-\  ,  or 

(C)  H.is  an  adverse  ci-edit  h/sfory  b\;t 
dor.ii.Tif-nJs  to  the  .sat:sfaaioi5-of  fhi^ 
Secretary  th.^t  extenuating 

fircutfi stances  exist. 

(ii)For  purposes  ot  na :•.;:,  a ph  Itjjf/iJiJ 
of  this  section,  an  al^^  er-e  credit  History 
moan$  that  -is  of  the  (iate  of  the  credit 
rf  port,  the  appiicai.' — 

(A  I  Is  t)0  or  .niorr-  .!fi\  s  (ieitnquent  on 
any  debt:  or 

(H)  Has  been  the  subied  -.f .;  dr.fiult     . 
det'>rmination.  bankruptcy  discharge, 
for».tc!()surp,  repossession,  ta>  iien,  ivage 
gamisdiment.  (j;  write  off  of  a  debt  under 
titie  IV  of  the  Ar\  during  the  tive  yr:ars 
preceding  the  date  of  the  i-rodit  repor* 

(c)  Di^toulted  FFEL  Program  (ini 
Dir'Kt  Loan  horr'r'wf-/';  Exr-rn?  t'S  notetJ 
in  §685.2J.S(dh  !J(ii){Lj.  in  the  (.ase  of  a 
siuditDt  (ji  parent  b.omjwer  who  ;s 

(  urrently  m  d  jf.iuJt  on  an  F TEL  Program 
>ir  a  Direct  Loan  Progr-ici  Ix^an.  th^ 
bnrriwer  shall  maice  satisf.Jdory 
r"p,'\  nienl  .arrangeirients  on  tiie 
defaulted  I  aaii.  The  definition  of  .3 
satisfactory  repayment  anang<:riM;;-it  :.s 
provic  ed  i'u  34  CFF  68.5.102. 

[d]  I  .'.se  cf  ]:jan  procetyd''  to  rr place 
f,'.vpe..  ^-dfaniily  L:.:nt:'! button  A 
borroi  -er  may  use  the  amount  of  a 
Dii^fjt  UnsuLsidized  Loan,  a  Dire*;! 
PLUS  Loan,  a  State-spons'jrBd  )»ian.  or 
anothi  r  non-Foderai  loan  obtained  for  a 
loan  Ji  ^riod  to  repiaf  e  theexpef  ted 
fahiil)  comribiifion  for  that  loan  psriod 

tAtitho   Uv   20  U.S,,C   10873^1.tr«y.) 

§585.2  31     Obtaining  3  loan 

(a;  J  pL>ir',ation  Jcr  j  ; .;.'  r-i  i 
.S'u/?s/(  ized  Loan  or  j  Dirt^ct 
Ur.siil  aid'zed  Lccn.  (1  j  To  obtai.'i  .i 
Direct  Subsidize<i  Loan  or  a  [)irs<.1 
Unsuh  iid'/&d  !.f.a;i.  -j  student  shall 
comptte  a  Free  AppiJ>^ation  fiir  F^ieral 
Studcxt  Aid  and  submit  it  in  accordance 
with  iCotmcnions  ui  the  app.'iiation. 

(2)  a  the  student  is  eligible  for  a 
Uif.  ( t  Subsidized  Loan  or  a  Direct 
Unsubsidized  Loan,  the  school  in  w.-uch 
the  student  is  enrolled  shall  perform  the 
ft>llo\yjng  functions; 

(i)  A  school  participating  under 
school  origination  option  2  shall  oeate 
a  loan  origination  record,  obtain  a 
completed  promissory  note  from  the 


student,  draw  down  funds,  and  disbor^;'- 
the  funds. 

{iij  A  ff.hooi  participating  under 
school  origination  opUon  1  shall  (^-^i; 
a  loan  ongiiiation  record,  obtain  a 
complelod  proiijsjory  note  frrj-ni  ih<a 
student,  aiid  transmit  ihe  record  and 
promisso-fy  note  to  the  Servicer.  The 
Servicer  ir;:{i.2tes-;he  drawdown  of 


fuiid> 


iJ  .he  school  disburses  the 


(jii)  li  Ihe  student  is  atfersding  a 
sch<x>i  part  it  spating  under  standonl 
origination,  'he  icb.;c1  shad  create  ;; 
loan  iji:giiist;on  rcv,ord  and  transmit  ths; 
record  to  'he  alterr.ative  originator, 
which  pr»;pares  the  prornis.iory  note  and 
sends  it  to  the  stu.ifjnt  and  receives  \hf 
completed  pronjiss<jry  note  from  the 
student  The  .Servif>;r  initiates  the 
drawdown  oi  f;.,ios.  and  the  sr:hof;j 
disburses  the  funcis. 

(bj  AppliMtion  for  a  Direct  PLUS 
Loan  To  obtain  a  Direct  PLUS  Loan,thi 
parent  shall  compl.^^e  the  appUcalion/ 
pronii.^sory  note  and  submit  it  to  the 
school  ai  w.^ich  the  student  is  enrollt^d 
The  school  shall  complete  its  pmrtion  o! 
the  application/promissory  note  and 
submit  it  to  tlie  Sfrvicer,  which  makes 
a  deierminatioB  ajs  to  whether  the  par^^nl 
has  an  adverse  credit  history.  A  school 
participaimf?  under  school  origination 
option  2  shall  draw  down  funds  and 
di.sbarse  the  funds.  For  a  school 
panicipating  under  s<;hool  originatico 
^jption  1  or  st.indird  origination,  tlic 
Servicer  initiates  the  drawdown  of 
funds,  and  tbi;  school  di.sburses,  the 
funds. 

(c)  Application  Jo:  a  Direct 
('rnsulida'jcn  J>>(jn,  (1)  To  obtain  a 
Direri  Dinsoliddfion  Loan,  the  app'ic;;n1 
shall  complete  the  application/ 
promissoiy  nuie  urAi  submit  it  to  t'.e    - 
Servicer.  The  appijction/promir.sorv 
-  note  sets  forth  the  terms  and  conditions 
of  the  Direct  C-.^nsoii  Jation  Lo.in  .md 
informs  ihe  applicant  how  to  r ontsrt  the 
Sr^rvi.  er  TL"  .Servicer  answers 
questions  .'■ej.^ardii.g  the  process  ol 
applying  for  a  Direct  Consolidation 
Lear,  and  pr^'Vides  information  about 
tha  terms  and  condi'ions  ofboth  Direi  i 
Consoli.l.Ttion  Loans  'jnd  the  types  of 
h-ans  that  may  be  cf>nsolidated. 

(2)  Onr  e  the  .applicant  has  subm)tt';<l 
the  completed  apphcation/promissory 
note  to  the  ."^ervirrer.  the  Secretary  makes 
the  Diret^  Con.solidation  Loan  under  the 
pror.edures  specjfietl  in  §685.215. 
(Aii'horny  20  11  .S  C  1087a  et  seq.,  1091;)] 

§685.202    Charges  for  wtiich  Direct  Loan 
Program  borrowers  are  responsilKa. 

(a)  Interest— [\)  Interest  rate  for  Dirf^t 
SubsidiziHi  Loans  and  Direct 
Unsubsidhsed  Loans,  (i)  For  Direct 
Subsidized  l.oHns  and  EMrect 
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Unsubsidized  Loans  in  repayment,  the 
interest  rate  during  any  twelve-month 
period  beginning  on-July  1  and  ending 
on  June  30  is  determined  on  the  Jime  1 
immediately  preceding  that  period.  I'he 
interest  rate  is  equal  to  the  bond 
equivalent  rate  of  9]-driy  Treasury  bills 
auctioned  at  the  f.nal  auclion  held  prior 
to  that  June  1  plus  3.1  percentage 
points,  but  dues  not  exceed  8.25 
percent 

(ii)  For  Dire.-.t  Subsidized  Luanc  and 
Direct  Unsubsid:::2d  Loans  prior  to  the 
bi^ginnir.g  of  the  repayment  period  or 
during  the  period  of  deferment  under 
§  085.204,  the  interest  rate  daring  any 
tuelve-rnonth  period  beginning  on  Julv 
I  and  ending  on  June  30,  is  determined 
on  the  ]xine  1  immediately  preceding 
that  period.  The  interest  rate  is  equal  to 
the  bond  equivalent  rate  of  91-day 
Treasury-  bills  auctioned  at  the  final 
auction  held  prior  to  that  Jurie  1;  plus 
2.5  percentage  points,  but  does  not 
exceed  8.25  percent. 

(2)  Interest  rate  for  the  Direct  PLUS 
Loans.  The  interest  rate  on  a  Direct 
PLUS  Loan  during  any  twelve-month 
period  beginning  on  July  1  and  ending 
on  June  30  is  determined  on  the  June  1 
preceding  that  period.  The  interest  rate 
is  equal  to  the  bond  equivalent  rate  of 
52-week  Treasury  bills  auctioned  at  the 
final  auction  held  prior  to  that  June  1 
plus  3.1  percentage  points,  but  does  not 
exceed  9  percent. 

(b)  Capitalization.  (1)  The  Secretarv- 
may  add  accrued  interest  to  the 
borrower's  unpaid  principal  balance. 
This  increasein  the  principal  balance  of 
a  loan  is  called  "capitahzation." 

(2)  For  a  Direct  Unsubsidized  Loan, 
the  Secretary  capitalizes  the  interest  that 
accrues  on  the  loan  when  the  borrower 
enters  repayment. 

(3)  For  a  Direct  Loan  not  eligible  for 
interest  subsidies  during  periods  of 
deferment,  and  for  all  Direct  Loans 
during  periods  of  forbearance,  the 
Secretary  capitalizes  the  interest  that 
has  accrued  on  the  loan  upon  the 
expiration  of  the  deferment  or 
forbearance. 

(4)  If  a  borrower  is  in  a  period  of 
deferment,  forbearance,  or  the  in-schooi 
or  grace  period  on  a  Direct  Loan  and 
agrees  to  monthly  or  quarterly  payments 
of  interest,  the  Secretan,-  notifies  the 
borrower  that  the  borrower's  failure  to 
resolve  any  delinquency  constitutes  the 
borrower's  consent  to  capitalization  of 
delinquent  interest  and  all  interest  that 
accrues  through  the  remainder  of  that 
period.  The  Secretary  capitalizes  the 
interest  that  has  accrued  on  the  loan 
upon  the  expiration  of  that  period. 

(5)  Except  as  provided  in 

§  685.209(d)(3)  and  in  the  case  of  a 
Direct  Unsubsidized  Loan  borrower  who 


has  not  entered  repaym.ent,  is  in 
dcfernicRt.  or  in  forbeara:ice,  thf 
Secretary  annually  capitalizes  interest 
psyable  by  the  borrower  when  the 
borrower  dees  not  make  payments 
sufficient  to  cover  the  interest  that  has 
accrued  on  the  loan. 

(c)  Loan  fee  fcr  Direct  Subsidized. 
-Direct  Unsubs^idized.  and  Direct  PLL'S 
Lor.ns.  The  Stfcretcirv — 

(1)  Charges  a  borrower  a  loan  fee  of 
four  percent  of  the  principal  amount  of 
the  loan  on  a  Direct  Subsidized.  Direct 
L'nsubsidized,  or  Direct  PLL'S  Loan; 

(2)  Deducts  the  loan  fee  from  the 
proceeds  of  the  loan: 

(3i  In  the  case  of  a  loan  disbursed  ir. 
multiple  installments,  deducts  a  pro 
rated  portion  of  the  fee  from  each 
disbursement;  and 

(4)  Applies  to  a  borrower's  loan 
balance  the  portion  of  the  loan  fee 
previously  deducted  from  the  loan  that 
is  attributable  to  a  disbursement  of  the 
loan  that  is  repaid  within  120  days  of 
disbursement  or  that  should  have  been 
repaid  within  that  period  bv  the  school. 

(d)  Late  charge,  (l)  The  Secretar>'  m.ay 
require  the  borrower  to  pay  a  late  charge 
of  up  to  six  cents  for  each  dollar  of  each 
installment  or  portion  thereof  that  is  late 
under  the  circumstances  described  in 
paragraph  (d)(2)  of  this  section. 

(2)  The  late  charge  may  be  assessed  if 
the  borrower  fails  to  pay  all  or  a  portion 
of  a  required  installment  pavTnent 
within  30  days  after  it  is  due. 

(e)  (1)  Collection  charges  before 
default.  Notwithstanding  any  provision 
of  State  law,  the  Secretary-  may  require 
that  the  borrower  or  any  endorser  pay 
costs  incurred  by  the  Secretarv-  or  the 
Secretary's  agents  in  collecting 
installments  not  paid  when  due  These 
charges  do  not  include  routine 
collection  costs  associated  with 
preparing  letters  or  notices  or  with 
making  personal  contacts  with  the 
borrower  (e.g.,  local  and  long-distance 
telephone  calls). 

(2)  Collection  charges  after  default.  If 
a  borrower  defaults  on  a  Direct  Loan, 
the  Secretary  assesses  collection  costs 
on  the  basis  of  34  CFR  30.60. 

(.Authority:  20  U.S.C.  lOBTa  et  se-q  .  lO-nal 

§  685.203    Loan  limits. 

(a)  Direct  Subsidized  Loans  (1)  In  the 
case  of  an  undergraduate  student  who 
has  not  successfully  completed  the  first 
year  of  a  program  of  undergraduate 
education,  the  total  amount  the  student 
may  borrow  for  any  academic  vear  of 
study  under  the  Federal  Direct  Stafford 
Loan  Program  in  combination  with  the 
Federal  Stafford  Loan  Program  mav  not 
exceed  the  following: 

(i)  S2,625  for  a  program  of  study  of  at 
least  a  full  academic  year  in  length 


(ii)  51,750  for  a  program  of  studv  of 
at  least  tuo-thirds  but  less  than  a  full 
academic  year  in  length. 

(iii)  S87.5  for  a  program  of  studv  of  at 
least  one-third  but  less  than  two-thirds 
of  an  acadfmic  ye.^r  in  length. 

{2)  In  lh»-  cdse  of  an-undergradu.ate 
student  who  has  successfully  completed 
the  first  year  cf  an  undergraduate 
program  but  has  not  succiessfully 
com.pleied  the  second  vear  ol  an 
undergraduate  program,  the  total 
ajnount  the  student  may  borrow  for  any 
academic  year  of  studv  under  the 
Federal  Direct  Stafford  Loan  Frogram  in 
combination  with  the  Federal  Stafford 
Loan  Program  may  not  e.\i  ei^d  the 
following: 

Ii)  S3. 500  for  a  program  of  studv  of  at 
least  a  full  ac,ademic  vear  in  length. 

(ii)  If  the  student  is" enrolled  in  a 
program  of  study  with  less  than  a  full 
academic  year  remaining,  an  amount 
that  bears  the  same  ratio  to  53,500  as  the 
number  of  semester,  Uimester,  quarter, 
or  clock  hours  for  which  the  student 
enrolls  bears  to  one  academic  vear. 

(3)  In  the  case  of  an  undergraduate 
student  who  has  successfully  completed 
the  first  and  second  year  of  a  program 
of  study  of  undergraduate  education  but 
has  not  successfully  completed  the 
remainder  of  the  program,  or  in  the  case 
of  a  student  in  a  program  who  has  an 
associate  or  baccalaureate  degree  which 
is  required  for  admission  into  the 
program,  the  total  amount  the  student 
may  borrow  for  any  academic  year  of 
study  under  the  Federal  Direct  Stafford 
Loan  Program  in  combination  with  the 
Federal  Stafford  Loan  Program  may  not 
exceed  the  following: 

(i)  55,500  for  a  program  of  study  of  at 
least  an  academic  year  in  length. ' 

(li)  For  a  student  enrolled  in  a 
program  of  study  with  less  than  a  full 
academic  year  remaining,  an  arr.nunt 
that  bears  the  same  ratio  to  55.500  as  the 
number  of  semester,  trimester,  quarter, 
or  clock  hours  for  which  the  student 
enrolls  bears  to  one  academic  vear. 

(4)  In  the  case  of  a  graduate  or 
professional  student,  the  total  amount 
the  student  miay  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford  Loan  Program  in 
combination  with  the  Federal  Stafford 
Loan  Program  mav  not  exceed  58.500 

(b!  Direct  L'nsuhstdized  Loans.  The 
total  amount  a  student  m.av  borrow 
under  any  period  cf  study  for  the 
Federal  Direct  Unsubsidized  Loan 
Program  and  the  Federal  I'nsubsidized 
Stafford  Loan  Program  is  the  same  as  the 
amount  determined  under  paragraph  (a) 
of  this  section,  less  any  amount  received 
under  the  Federal  Direct  Stafford  Loan 
Program  or  the  Federal  Stafford  Loan 
Program 
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(c)  Additional  eligibility  for  Direct 
Unsubsidized  Loans.  (l)(i)  An 
)ndep>endent  undergraduate  student, 
graduate  or  professional  student,  and 
certain  dependent  undergraduate 
students  may  borrow  amounts  under  the 
Federal  Ehrect  Unsubsidized  Loan 
Program  in  addition  to  any  amount 
borrowed  under  paragraph  (b)  of  this 
section. 

(ii)  In  order  for  a  dependent 
undergraduate  student  to  receive  this 
additional  loan  amount,  the  financial 
aid  administrator  must  determine  that 
the  student's  parents  likely  will  be 
precluded  by  exceptional  circumstances 
from  borrowing  under  the  Federal  EJirect 
PLUS  Program  or  the  Federal  PLUS 
Program  and  the  student's  family  is 
otherwise  unable  to  provide  the 
student's  expected  family  contribution. 
The  financial  aid  administrator  shall 
base  the  determination  on  a  review  of 
the  family  financial  information 
provided  by  the  student  and 
consideration  of  the  student's  debt 
burden  and  shall  docimient  the 
determination  in  the  school's  file. 

(iii)  "Exceptional  circumstances" 
under  paragraph  tcMl)(ii)  of  this  section 
include  but  are  not  Umited  to 
circiunstances  in  which  the  student's 
parent  receives  only  public  assistance  or 
disability  benefits,  the  parent  is 
incarcerated,  the  parent  has  an  adverse 
credit  history,  or  the  parent's 
whereabouts  are  unknowra.  A  parent's 
refusal  to  borrow  a  Federal  PLUS  Loan 
or  Direct  PLUS  Loan  does  not  constitute 
"exceptional  circumstances." 

(2)  The  additional  amount  that  a 
student  described  in  paragraph  (c)(l)(i) 
of  this  section  may  borrow  under  the 
Federal  Direct  Unsubsidized  Loan 
Program  and  the  Federal  Unsubsidized 
Stafford  Loan  Program,  for  any 
academic  year  of  study  may  not  exceed 
the  following: 

(i)  In  the  case  of  a  student  who  has 
not  successhilly  completfid  the  first  and 
sfcond  y^ar  of  a  progniin  of 
undergraduate  education — 

(A)  S4,0G0  for  enrn:I,n.;nt  in  a 
program  of  study  of  at  W-.isX  a  full 
academic  year  in  ler.p;!h; 

(B)  S2.500  for  e.^rol'i^enf  in  a  progrnni 
of  study  of  dt  least  rw-^-thirds  but  Jt-ss 
than  a  full  academic  yf;ar  in  length;  and 

(r)  Si, 500  for  enrtiH;iient  in  a  progmm 
nf  sliu'v  (jf  at  least  one-third  bui  less 
than  lw(j-thirds  ofan  at^ademic  year  in 
lengih. 

(ii)  In  the  case  of  a  student  who  has 
successfully  completed  the  first  and 
second  year  of  an  undergraduate 
program  but  lias  not  completed  the 
remainder  of  the  program  of  study— 


(A)  For  a  student  enrolled  in  a 
program  of  study  of  at  least  a  full 
academic  year,  $5,000;  and 

(B)  For  a  student  eiuroUed  in  a 
program  of  study  with  less  than  a  full 
academic  year  remaining,  an  amount 
that  bears  the  same  ratio  to  $5,000  as  the 
number  of  semester,  trimester,  quarter, 
or  clock  hours  for  which  the  student 
enrolls  bea-f-s  to  one  academic  year. 

(iii)  In  the  case  of  a  graduate  or 
professional  student,  $10,000. 

(d)  Federal  Direct  Stafford  Loan 
Program  and  Federal  Stafford  Loan 
Progmm  aggregate  limits.  The  aggregate 
unpaid  principal  .miount  of  all  Direct 
Subsidized  Loans  and  Federal  Stafford 
Loans  made  to  a  .student  may  not  exceed 
the  following- 

(1)  S23.00d  in  the  rase  of  any  student 
who  has  not  sur.cessfidh  completed  a 
program  of  study  at  the  undergraduate 
level. 

(2)  $65,500  in  the  case  of  a  graduate 
or  professional  student,  including  loans 
for  undergraduate  study. 

(e)  Aggregate  limits  for  unsubsidized 
loans.  The  total  amoimt  of  Direct 
Unsubsidized  Loans,  Federal 
Unsubsidized  Stafford  Loans,  and 
Federal  SLS  Loans  may  not  exceed  the 
following: 

(1)  For  a  dependent  undergraduate 
student,  $23,000  minus  any  Direct 
Subsidized  Loan  and  Federal  Stafford 
Loan  amounts,  unless  the  student 
qualifies  under  paragraph  (c)  of  this 
.section  for  additional  eligibility  or 
quahfled  for  that  additional  eligibility 
under  the  Federal  SLS  Program. 

(2)  For  an  independent  undergraduate 
or  a  dependent  undergraduate  who 
qualifies  for  additional  eligibility  under 
paragraph  (c)  of  this  section  or  qualified 
for  this  additional  eligibility  under  the 
Federal  SLS  Program,  $46,000  minus 
any  Direct  Subsidized  Loan  and  Federal 
Stafford  Loan  amounts. 

(3)  For  a  graduate  or  profes.sional 
student,  $138,500  including  any  loans 
for  undergraduate  study,  mi.nus  any 
Di.-ect  Subsidized  Lfjan.  Federrd  .Stafford 
Ln.m,  and  SLS  Program  loan  amounf.s. 

(tj  Direct  PLUS  Loans  annual  limit. 
Th.-  t.jtal  amount  of  all  Di;ei.t  PLUS 
Loans  that  a  parent  or  parents  may 
borrow  on  behalf  of  each  dependent 
studeof  for  ony  vaiiomk:  year  of  study 
may  not  exrend  the  rr.st  of  attendance 
minus  otiier  estimated  r..nar;« Jal 
assistarjce  for  that  student. 

(g)  Direct  PLi!S  Linns  ogfiregote  hmit. 
The  total  amount  of  all  Uinn,!  i'LUS 
Loans  that  a  parent  or  pa,-en!s  niay 
bi/rrow  on  behalf  of  each  dependent 
student  for  enrollment  in  an  eligible 
program  of  study  may  not  exceed  the 
student's  cost  of  attendance  minus  othur 
estimated  financial  as-sistantsj  for  that 


student  for  the  entire  period  of 
enrollment. 

(h)  Loan  limit  period.  The  annual  loan 
limits  apply  to  an  academic  year. 

(i)  Treatment  of  Direct  ConsolidL:ion 
Loans  and  Federal  Consolidation  Loans. 
Tlie  percentage  of  the  outstanding 
balance  on  Direct  ConsoUdation  Loans 
or  Federal  Consolidation  Loans  counted 
against  a  borrower's  aggregate  loan 
hsnits  is  calculated  as  follows: 

(1)  For  Direct  Subsidized  Loans,  the 
perr.entage  equals  the  percentage  of  the 
original  amount  of  the  Direct 
Consolidation  Loan  or  Federal 
Consolidation  Loan  attributable  to  the 
Direct  Subsidize)!  and  Federal  .Stafford 
Loans. 

(2)  For  Direct  Uububsidized  Loans, 
the  percentage  equals  the  percentage  of 
the  original  amount  of  the  Direct 
Consolidation  Loan  or  Federal 
Consolidation  Loan  attributable  to  the 
Direct  Unsubsidized,  SLS,  and  Federal 
Unsubsidized  Stafford  Loans. 

(j)  Maximum  loan  amounts.  In  no  na.se 
may  a  Direct  Subsidized,  Direct 
Unsubsidized,  or  Direct  PLUS  Loan 
amount  exceed  the  student's  estimated 
cost  of  attendance  for  the  period  of 
enrollment  for  which  the  loan  is 
intended,  less — 

(1)  Tte  student's  estimated  financial 
assistance  for  that  period;  and 

(2)  In  the  case  of  a  Direct  Subsidized 
Loan,  the  borrower's  expected  family 
contribution  for  that  period. 
(Authority  20  U.S.C  1087a  et  seq.) 

§685.204    Deferment. 

(a)(1)  A  Direct  Loan  borrower  whose 
loan  is  eligible  for  interest  subsidies  and 
who  meets  the  requirements  described 
in  paragraph  (b)  of  this  section  is 
eligible  for  a  deferment  during  which 
periodic  Lnstallments  of  principal  and 
interest  need  not  be  paid. 

(2)  A  Direct  L«>3n  borrower  whose 
loan  is  not  eligible  for  imerest  subsidiiTs 
and  who  meets  the  requirements 
described  in  paragraph  (b)  of  this 
sectiim  is  eligible  for  a  deferment  during 
which  pericKiic  installments  of  principal 
need  not  be  paid  but  interest  does 
accrue  and  is  capitalized  or  paid  by  the 
borrower. 

[h]  Except  as  provided  in  paragraph 
(d)  of  Lliis  section,  a  Direct  Loan 
borrower  is  eligible  for  a  deferment 
during  any  period  during  which  the 
borrower  meets  any  of  the  following 
r-  ^u-rements: 

( ! )(i)  The  borrower — 

!A)  Is  carrying  at  least  one-half  the 
normal  full-time  work  load  for  the 
course  of  study  that  the  borrower  is 
pursuing,  as  determined  by  the  eligible 
school  the  borrower  is  attending; 


(B)  Js  pursuing  a  <xnirs«  of  sludy 
})»rsuan{  to  a  graduate  fellowship' 
program  approved  by  the  Secretary,  or 

(Cj  Is  pursuing  a  rehabiijtation 
training  program,  approved  by  the 
Secretary,  for  individuals  with 
riisabililies;  and 

(ii)  The  borrower  is  not  serving  .n  3 
iiiediLal  internship  or  residency 
program,  except  for  a  resident:^  pitigrsin 
in  dentistry. 

(2)(i)  The  born,wer  is  seeding  and 
iinabie  to  find  full-tinieemplovment. 

(ii)  For  purposes  of  par.igr.3p"h  {b){2),'jj 
of  this  section,  the  Secretary  determines 
whether  a  borrower  is  eligible  for  a 
defem.er-i  d-je  to  the  inability  to  find 
full-tin.e  cmploymenl  using  the 
slamlards  and  pnx-wdures  set  forh  in  .14 
f.FR  682.210ih)  with  ref'jrenres  !.t  the 
lender  understood  to  mear;  the 
Secretary. 

(3)(ij  The  borrower  has  exuenen<ed  or 
will  experience  an  ecxinomic  hardship 

(ii)  For  purpf>ses  of  paragraph  (b)(3Ki) 
of  this  section,  the  Secretary  determine*; 
whether  a  borrower  is  eligible  for  a 
deferment  due  to  an  economic  hardship 
using  the  standards  and  procediirei  set 
forth  in  34  CFR  6a2.2U)(sJt6)  with 
references  to  llie  lender  underslfNjd  io 
mean  the  Secretary. 

{c)  No  defermeut  under  pa;agraphi> 
(b)(2)  or  {3}  of  this  section  may  exceed 
three  years. 

(d)  if,  ai  the  time  of  consolidation,  a 
Direct  Consolidation  Loan  borrowt-r  has 
an  oiit.Manding  balance  on  an  FFEl. 
Program  loan  that  was  made  prior  to 
July  1,  1993,  the  borrower  is  eligible  for 
a  deferment  during — 

(1)  The  periods  describe<l  in 
paragraph  jbj  of  this  section:  and 

(2)  The  periods  described  in  34  <JFR 
682  210{bj,  inchiding  those  p*  nc-ds  that 
apply  t-o  a  "new  borrower'  aj  that  *^■.^m 
is  defined  in  34  f.FR  6K2.2]0(r;;(7). 
(Aiilhority  :'0  H  S  C   J087s  rt  .cmj  > 

§  C85.205    Forbearance. 

(a)  (.ft>>rnj  '  Fortieararx  t    n>»;ajis 
p*";init!ir.g  the  tftnp.-r.-«ry  crss.-jt»on  of 
p.Anieiits,  alliiA^iny;  an  ex'.-nsiou  oi  itrse 
l-'T  i,iakir;j  pnynif.nU.  01  iK.Tjponirliy 
a;  cej-.tinu  .'-r.vailei  pcvrnen'.s  than 
previously  s'-'»(eti';!ed-  The  i>arrywer  has 
trie  option  in  f  Soose  the  fo'^u  of 
fiibt-irr.nce  ii  pi.ymenis  of  !:!tere.-;t  are 
ffj.rhijr.-ie.  (hey  are  ca:7'»ali^'-tf  The 
S':i  .'^ftary  gr^rts  forbea.i^arRe  A  tbf 
borrower  or  endorser  intends  to  repay 
'he  loaii  b'.;!  reotiesis  forbf-  {ran',"  .♦r.d 
p~e- 1'".  s  sufficient  docuj? .  utation  to 
r-' ipivjri  (his  request,  and — 

(1)  Thf  Seci-etary  determines  thai  due 
1(1  pour  he;d'h  or  olber  acceptable 
nasons.  li:;  borTOnnr  or  endorser  is 
rurr(!n:ly  unable  to  make  stJieduied 
pay.ijients: 


(2)  The  borrr>wer's  payments  of 
pnncipal  are  deferred  under  §!)85.20-l 
and  the  Ser,Tetar>  does  not  subsidize  the 
interest  benefits  on  b»>haif  of  the 
b(>rr»nv»»r 

(33  The  borrower  is  m  a  medn  a!  or 
dental  internship  or  residfm'  v  that  must 
be  su(.«-ssfuliy  completed  before  the 
borrower  rnay  t>pgin  professional 
pr.it lire  or  service,  or  the  borrower  is 
s'-rvii-t;  in  a  medical  or  dental 
iotemshtp  or  resident.'  p.'-ograin  'e.adi.Tg 
to  a  degree  or  cerlificafe  av.  srd'  d  bv  an 
iiistir'jtiun  of  higher  edurstion,  3 
hoj^pitiil,  or  a  health  care  facility  that 
f.ffprsjjostgraduate  trainine 

(4)  1  h!»  borrower  is  serv  ;np  in  .t 
u..:::jr.z\  -.ervice  positio,':  '.,'  whirh  the 
borrower  or  endorser  is  p-^eivin^  3 
na!iQr;al  service  educational  aw.-'.rd 
'.-•.iderthe  .National  and  Lnin.munity 
.Servif-e  Trust  Act  of  1993   or 

i's)  For  not  more  than  thr^f  yi-ars.  the 
b'Trower  or  endorser — 

(i)  's  (,!irr(^nt!y  obliga»p<l  'o  .T.ake 
payments  on  lo.^/^s  under  titjp  FV  of  th»» 
Aft.  and 

(ii)  The  su.-n  of  th*-se  pa\::ien»s  ea«  h 
mi,rith  (or  a  proportional  <^re  if  the 
pa\  ments  are  due  less  frequemly  than 
n.onthly)  is  equal  to  or  greater  than  20 
perc  ent  of  the  borrower  or  endor^T V 
total  monthly  gross  income 

fb)  Admiiustrative  forbr^:r^ni^  In 
(.ertain  drtiim stances,  the  .S^  jttarv 
pr.inls  forbearance  without  n-nnnirt^ 
dorun.'  ntation  from  the  borrt^wer 
Tht^se  tircumstant.es  inchi:;«  hi.-t  ajy^  not 
limited  to — 

(1  j  A  properiv  granted  per.ud  o! 
defe.-menf  for  which  the  Secretary 
leams^the  borrower  did  not  njialifv. 

(2)  1  he  periixi  for  v.-h;<i)  pavnri»-nt«.  «,- 
overdue  ft  th»»  beci.r.ni.rg  of  on 
authonze^l  dpff'rm»»r,f  penoi. 

(3)  Til-  pr.-iod  begiijii.ng  M  hen  :(;c 
borrower  entered  r.;pciyiT)ent  untii  the 
(::•,!  p.n  Tne'?t  die  ch^c  w,-»s  estsblisijed; 

(4)  Th.  period  prior  lo  a  borrower  s 
niingofa  b-.-:k.-u;/ri  j.etitK.n; 

(5;  A  p.»fiiri  after  li,e  .Se^.r^tary 
r  !  civcs  rehabie  irsforroaticrj  ;-ndii.a!jnv 
thit  the  btirrower  (or  the  student  ;:■  tl.e 
cise  of  a  DuecJ  I'LUS  Locsn)  has  !ie«j.  or 
the  borro-.ei  his  iie.:o.-ne  toi-iiiv  >ir)d 
j';  nnanecfiy  disshieJ,  tin'ii  trie 
St-(  .-••ta.-v  ivceives  diK.un»entdtion  ol 
rieatn  or  tola]  and  permanent  di  vribiiity: 

(b)  iVriods  necev'-.iry  In  ihe  Secrr-tary 
ti>  r"'  t(>rmir.c  ir.e  !x,-niwri"s  eligibility 
for  oi.v  bii.T^r- — 

()!  Under  ^htiS.ZIJ: 

(li)  Lni.'er  Sf>,45.214;  ,n 

(>•;)  Di.-e  tu  (he  t/orrower  .s  or 
^■^dors^•r•s  (ir;ipp!i,.abK-)  L..rikr^ip;c>. 

(7)  A  p*-iioif  uf  ;.p  lo  ihree  year*-  in 
«-ases  where  the  eff'n.t  of  a  \  enable 
interest  rute  on  a  fixed-aiufnint  or 
graduated  repayment  sr  hf^luie  r:.'nise«. 


the  extension  of  the  mdximum 
repayment  (er.-ii;  or 

(8)  A  period  in  the  tvent  of  a  nai.unfc) 
mihtarv  m(;bilization  or  other  Uk^I  c; 
nationa!  einergencv. 

(c)  Pun.id  nffurbtfaroncf.  [1)  The 
.Secretary  .glints  forb^-ar3n(,e  for  a  pnioii 
of  up  to  one  \ear. 

(2)  The  forSe.ira.n.:p  is  renewable, 
upon  rerpiest  of  the  borrower,  for  the 
duratio.-;  of  the  period  m  which  thf 
borrower  m'-ets  the  r  onditior.  reqjind 
for  the  forbearance. 

(AuJhority   20  1    .*- r.  nW7a  .>-,<  .sf-y  ) 

§  685.206    Borrower  responsitJif?T»es  and 
defenses. 

(a)  The  bfimr-v.-r  -hall  give  the  si  hoc! 
the  fo;iov.iiic  inf(jr;r..^titjn  as  part  f»f  the 
fJriginalion  process  for  a  Direct 
Subsidized.  D^'wi  Pnsubsidizetl  or 
Oirert  PLi;SLoari 

(:!]  A  statement,  as  described  in  34 
CT'K  Pan  668,  that  the  loan  will  be  uset? 
for  the  cost  of  the  st.idenfs  att^ndan'  e 

(2)  Inf.irmatjon  demon«^r3ring  xr:,t  !?;»• 
b.irrnwpr  is  ^Ugiblo  for  the  lo'n 

i'J]  Inffjrmation  conc-emir>g  fh*» 
outstanding  FFFX  Piogram  9nd  Drrvt » 
Loan  Progrrn  loans  of  the  bomm^r 
and.  fur  a  p,-i,nent  l»orrower.  o?  ^Yh- 
student,  including  any  Feder;»l 
Consolidation  Loan  or  Dirwl 
f.onsolidaiion  Uv.n 

(4;  A  state:n»*nt  authorianp  the  Mhool 
lo  releast'  to  the  Set relary  information 
rtdevant  tij  ti,f  vti'deiit's  «;;g)',;]iu  to 
borrow  or  to  have  a  parent  borrow  on 
the  students  r^-hsif  (e  p..  the  studpnts 
enn.llmen^  ^taius,  financi.i!  assisV^nre 
r.ri'J  cn^ployment  r««rds). 

(b)(1)  Thf  borrower  shall  promptly 
n(>»ify  the  Secretary  of  any  cL^-j.-^pe  of 
ra.re.  address  student  sta!(.»5  lo  le«_i 
ihrin  hdll-fimo.  emplo-.ej.  or  <-rr,pU wr^ 

(2)  The  borrt)wef  shdJi  promptly 
ni'ify  the  schvyil  o>  am  (J^er.j^  in 
add.Tss  durwig  e.n,^,itn>ent. 

(c)  Borrow  ff  defupses.  (1  j  in  auy 
proctediiif  lo  c;iiie«;t  on  a  D)r»*l  [ji:--, 
tnr  bnrrowef  may  ssstirt  as  ^  dejense 
^1:.■ll;i^•  rcp.-iynw.nt.  p.uy  atl  oi  iinjjssr  n 
of  thf  s<  fi.x>i  aft^mckd  by  Ibe  ^ud«  nt 
that  vvi«jj(:  give  ri«e  to  a  cause  of  di.ijc.i 
auair.st  the  .srhcKj!  und^r  appi^ahle 
Stjte  law  The^  proa'od..>>t;>  i;;f.J.,<tJt, 
bn*  are  nut  iirriled  to.  the  jo.'iowm*': 

(i)  T^.\  ref.uid  o!Iv'?  pn«  «*  u»r;:s 
w.-'Af-r  :iA  LFR  Jij.:.i. 

(ii)  vV.*o»  g,;rn;shmei.t  prou-eiiir;^-. 
under  sectioji  4He.A  of  the  Aft. 

(•n)  Salary  off^>'l  p'fx.e',  (l.pr'.'%  li  r 
Fed^^.-a!  p:r.p:('\'^es  under  :^4  CFH  Riti 
31. 

(iv  j(.;eii.t  bi!.T'«;)  r'-portin_' 
p  (iceedines  undt-r  31  U.S.ri  371  i(i*i 

(2)  !f  the  b^)rRr,ver's  defense  against 
iT|)3vm»'nt  is  sijcrivsiiil,  ihe  Ser re!,^,-y 
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notifies  the  borrower  that  the  borrower 
is  relieved  of  the  obligation  to  repay  all 
or  part  of  the  loan  and  associated  costs 
and  fees  that  the  borrower  would 
otherwise  be  obligated  to  pay.  The 
Secretary  affords  the  borrower  such 
further  relief  as  the  Secretary 
determines  is  appropriate  under  the 
circumstances.  Further  relief  may 
include,  but  is  not  limited  to,  the 
following: 

(i)  Reimbursing  the  borrower  for 
amounts  paid  toward  the  loan 
voluntarily  or  through  enforced 
collection. 

(ii)  Determining  that  the  borrower  is 
not  in  default  on  the  loan  and  is  eligible 
to  receive  assistance  under  title  IV  of  the 
Act. 

(iii)  Updating  reports  to  credit 
bureaus  to  which  the  Secretary 
previously  made  adverse  credit  reports 
with  regard  to  the  borrower's  Direct 
Loan. 

(3)  The  Secretary  may  initiate  an 
appropriate  proceeding  to  require  the 
school  whose  act  or  omission  resulted 
in  the  borrower's  successful  defense 
against  repayment  of  a  Direct  Loan  to 
pay  to  the  Secretary  the  amount  of  the 
loan  to  which  the  defense  applies. 
However,  the  Secretary  does  not  initiate 
such  a  proceeding  after  the  period  for 
the  retention  of  records  described  in 
§  685.308(c)  unless  the  school  received 
actual  notice  of  the  claim  during  that 
period. 

(Authority;  20  U.S.C.  1087a  et  seq) 

%  685.207    Obligation  to  repay. 

(a)  Obligation  of  repayment  in 
general.  (1)  A  borrower  is  obligated  to 
repay  the  full  amount  of  a  Direct  Loan, 
including  the  principal  balance,  fees, 
any  collection  costs  charged  under 

§  685.202(e).  and  any  interest  not 
subsidized  by  the  Secretarv'.  unless  the 
borrower  is  relieved  of  the  obligation  to 
repay  as  provided  in  this  part. 

(2)  The  borrower's  repayment  of  a 
Direct  Loan  may  also  be  subject  to  the 
deferment  provisions  in  §685.204.  the 
forbearance  provisions  in  §685.205,  and 
the  discharge  provisions  in  §685.212. 

(b)  Direct  Subsidized  Loan  repayment. 
(1)  During  the  period  in  which  a 
borrower  is  enrolled  at  an  eligible 
school  on  at  least  a  half-time  basis,  the 
borrower  is  in  an  "in-school"  period 
and  is  not  required  to  make  payments 
on  a  Direct  Subsidized  Loan  unless — 

(i)  The  loan  entered  repa\'ment  before 
the  in-school  period  began;  and 

(ii)  The  borrower  has  not  been  granted 
a  deferment  under  §  685.204. 

(2)(i)  When  a  borrower  ceases  to  be 
enrolled  at  an  eligible  school  on  at  least 
a  half-time  basis,  a  six-month  grace 


period  begins,  unless  the  grace  period 
has  been  previously  exhausted, 
(ii)  During  a  grace  period,  the 
borrower  is  not  required  to  make 
payments  on  a  Direct  Subsidized  Loan. 

(3)  A  borrower  is  not  obligated  to  pav 
interest  on  a  Direct  Subsidized  Loan  for 
in-school  or  grace  periods  unless  the 
borrower  is  required  to  make  payments 
on  the  loan  during  those  periods  under 
paragraph  (b)(1)  of  this  section. 

(4)  The  repayment  period  for  a  Direct 
Subsidized  Loan  begins  the  day  after  the 
grace  period  ends.  A  borrower  is 
obligated  to  repay  the  loan  under 
paragraph  (a)  of  diis  section  during  the 
repayment  pedod. 

(c)  Direct  l  Hsubsidized  Loan 
repayment,  (i)  During  the  period  in 
which  a  borrower  is  enrolled  at  an 
eligible  school  on  at  least  a  half-time 
basis,  the  borrower  is  in  an  "in-school" 
period  and  is  not  required  to  make 
payments  of  principal  on  a  Direct 
Unsubsidized  Loan  unless — 

(i)  The  loan  entered  repayment  before 
the  in-school  period  began;  and 

(ii)  The  borrower  has  not  been  granted 
a  deferment  under  §685.204. 

(2)(i)  When  a  borrower  ceases  to  be 
enrolled  at  an  eligible  school  on  at  least 
a  half-time  basis,  a  six-month  grace 
period  begins,  unless  the  grace  period 
has  been  previously  exhausted. 

(ii)  During  a  grace  period,  the 
borrower  is  not  required  to  make  any 
principal  payments  on  a  Direct 
Unsubsidized  Loan. 

(3)  A  borrower  is  responsible  for  the 
interest  that  accrues  on  a  Direct 
Unsubsidized  Loan  during  in-school 
and  grace  periods.  Interest  that  accrues 
may  be  capitalized  or  paid  by  the 
borrower. 

(4)  The  repayment  period  for  a  Direct 
L'n.subsidized  Loan  begins  the  day  after 
the  grace  period  ends.  A  borrower  is 
obligated  to  repay  the  loan  under 
paragraph  (a)  of  this  section  during  the 
repajnient  period. 

(ci)  Direct  PLUS  Loan  repayment.  The 
repayment  period  for  a  Direct  PLUS 
Loan  begins  on  the  day  the  loan  is  fuUv 
disbursed.  Interest  begins  to  accrue  on 
the  day  the  first  installment  is 
disbursed.  A  borrower  is  obligated  to 
repay  the  loan  under  paragraph  (a)  of 
this  section  during  the  repayment 
period. 

(e)  Direct  Consolidation  Loan 
repayment.  The  repayment  period  for  a 
Direct  Consolidation  Loan  begins  and 
interest  begins  to  accrue  on  the  day  tlie 
loan  is  disbursed.  The  borrower  is 
obligated  to  repay  the  loan  under 
paragraph  (a)  of  this  section  during  thf 
repayment  period. 

(Authority:  20  U.S.C.  1087a  et  seq.] 


§  685.208    Repayment  plans. 

(a)  General.  (1)  A  borrower  may  repay 
a  Direct  Subsidized  Loan,  a  Direct 
Unsubsidized  Loan,  a  Direct  Subsidized 
Consolidation  Loan,  or  a  Direct 
Unsubsidized  Consolidation  Loan  under 
the  standard  repayment  plan,  the 
extended  repayment  plan,  the  graduated 
repayment  plan,  or  the  income 
contingent  repayment  plan. 

(2)  A  borrower  may  repay  a  Direct 
PLUS  Loan  or  a  Direct  PLUS 
Consolidation  Loan  under  the  standard 
repayment  plan,  the  extended 
repayment  plan,  or  the  graduated 
repayment  plan. 

(3)  The  Secretary  may  provide  an 
alternative  repayment  plan  in 
accordance  with  paragraph  (g)  of  this 
section. 

(4)  All  Direct  Loans  obtained  by  one 
borrower  must  be  repaid  together  under 
the  same  repayment  plan,  except  that  a 
borrower  of  a  Direct  PLUS  Loan  or  a 
Direct  PLUS  Consolidation  Loan  may 
repay  the  Direct  PLUS  Loan  or  the 
Direct  PLUS  Consolidation  Loan 
separately  from  other  Direct  Loans 
obtained  by  that  borrower. 

(b)  Standard  repayment  plan.  (1) 
Under  the  standard  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full 
within  ten  years  from  the  date  the  loan 
entered  repayment  by  making  fi.xed 
monthly  payments. 

(2)  Periods  of  authorized  deferment  or 
forbearance  are  not  included  in  the  ten- 
year  repayment  period. 

(3)  A  borrower's  payments  under  the 
standard  repayment  plan  are  at  least  S50 
per  month,  except  that  a  borrower's 
final  payment  may  be  less  than  $50. 

(4)  The  number  of  payments  or  the 
fixed  monthly  repayment  amount  may 
be  adjusted  to  reflect  changes  in  the 
variable  interest  rate  identified  in 

§  685.202(a). 

(c)  Extended  repayment  plan.  (1) 
Under  the  extended  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full  by 
making  fixed  monthly  payments  within 
an  extended  period  of  time  that  varies 
with  the  total  amount  of  the  borrower's 
loans,  as  described  in  paragraph  (e)  of 
this  section. 

(2)  Periods  of  deferment  and 
forbearance  are  not  included  in  the 
number  of  years  of  repayment. 

(3)  A  borrower  makes  fixed  monthly 
payments  of  at  least  $50,  except  that  a 
borrower's  final  payment  may  be  less 
than  $50. 

(4)  The  number  of  payments  or  the 
fixed  monthly  repayment  amount  may 
be  adjusted  to  reflect  changes  in  the 
variable  interest  rate  identified  in 

§  685.202(a). 

[d^Xiraduated  repayment  plan.  (1) 
Under  the  graduated  repayment  plan  a 
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borrower  shall  repay  a  loan  in  full  by 
making  payments  at  two  or  more  levels 
within  a  period  of  time  that  varies  with 
the  total  amount  of  the  borrower's  loans, 
as  described  in  paragraph  (e)  of  this 
section. 

(2)  Periods  of  deferment  and 
forbearance  are  not  included  in  the 
number  of  years  of  repayment. 

(3)  The  number  of  payments  or  the 
monthly  repayment  amount  may  be 
adjusted  to  reflect  changes  in  the 
variable  interest  rate  identified  in 

§  685.202(a). 

(4)  No  scheduled  pa>-ment  under  the 
graduated  repayment  plan  may  be  less 
than  the  amount  of  interest  accrued  on 
the  loan  between  monthly  payments, 
loss  than  50%  of  the  pa)Tnent  amount 
that  would  be  required  under  the 
standard  repayment  plan,  or  more  than 
150%  of  the  payment  amount  that 
would  he  required  under  the  standard 
repayment  plan. 

(e)  Rnpayment  period  for  the  extended 
and  graduated  plans.  Under  the 
extended  and  graduated  repayment 
plans,  if  the  total  amount  of  the 
borrower's  Direct  Loans  is — 

(1)  Less  than  $10,000,  the  borrower 
shall  repay  thp  loans  within  12  years  of 
entering  repayment; 

(2)  Greater  than  or  equal  to  $10,000 
but  less  than  $20,000,  the  borrower  shall 
repay  the  loans  within  15  years  of 
entering  repayment; 

P)  Greater  than  or  equal  to  $20,000 
but  less  than  $40,000,  the  borrower  shall 
repay  the  loans  within  20  years  of 
entering  repayment; 

(4)  Greater  than  or  equal  to  $40,000 
but  less  than  $60,000,  the  borrower  shall 
repay  the  loans  within  25  years  of 
entering  repayment;  and 

(5)  Greater  than  or  equal  to  $60,000, 
the  borrower  shall  repay  the  loans 
within  30  years  of  entering  repayment. 

(f)  Income  contingent  repayment  plan. 
(1)  Under  the  income  contingent 
repayment  plan,  a  borrower's  monthly 
repayment  amount  is  generally  based  on 
the  total  amount  of  the  borrower's  (and, 
in  some  circumstances,  the  borrower's 
spouse's)  Direct  Loans,  family  size,  and 
Adjusted  Gross  Income  (AGI)  reported 
by  the  borrovrer  for  the  most  recent  year 
for  which  the  Secretary  has  obtained 
income  information.  In  the  case  of  a 
married  borrower  who  files  a  joint 
Federal  income  tax  return  and  is  not 
repaying  loans  jointly  with  a  spouse 
under  § 685.209(a)(4),  the  borrower's 
AGI  includes  the  income  of  the 
borrower's  spouse.  A  borrower  shall 
make  payments  on  a  loan  until  the  loan 
is  repaid  in  full  or  until  the  loan  has 
been  in  repayment  through  the  end  of 
the  income  contiiigait  repayment 
period. 


(2)  The  regulations  in  effect  at  the 
time  a  borrower's  first  Direct  Lxjan 
enters  repa>Tnent  govern  the  method  for 
detemiining  the  borrower's  monihly 
repayment  amount  for  all  of  the 
boiTower's  Direct  Loans,  unless— 

(i)  The  Secretary  amends  the 
regulations  relaUng  to  a  borrower's 
monthly  repayment  amount  under  the 
income  contingent  repayment  plan;  and 

(ii)  The  borrower  submits  a  written 
request  that  the  amended  regulations 
apply  to  the  repayment  of  the 
borrowers  Direct  Loans. 

(3)  Provisions  governing  the  income 
contingent  repayment  plan  are  set  out  in 
§685.209. 

(g)  Alternative  repayment.  (1)  The 
Secretary  may  provide  an  alternative 
repayment  plan  for  a  borrower  who 
demonstrates  to  the  Secretary's 
satisfaction  that  the  terms  and 
conditions  of  the  repayment  plans 
specified  in  paragraphs  (b)  through  (fl  of 
this  section  are  not  adequate  to 
accommodate  the  borrower's 
exceptional  circumstances. 

(2)  The  Secretary  may  require  a 
borrower  to  provide  evidence  of  the 
borrower's  exceptional  circumstances 
before  permitting  the  borrower  to  repay 
a  loan  under  an  alternative  repayment 
plan. 

(3)  If  the  Secretary  agrees  to  permit  a 
borrower  to  repay  a  loan  under  an 
alternative  repayment  plan,  the 
Secretary  notifies  the  borrower  in 
writing  of  the  terms  of  the  plan.  After 
the  borrower  receives  notification  of  the 
terms  of  the  plan,  the  borrower  may 
accept  the  plan  or  choose  another 
repayment  plan. 

(4)  If  a  borrower's  payment  under  the 
alternative  repayment  plan  is  less  than 
the  accrued  interest  on  the  loan,  the 
unpaid  interest  is  added  to  the  principal 
balance  of  the  loan. 

(Authority:  20  U.S.G.  lQ87aetseq.) 

§  685.209    Income  contingent  repayment 
plan. 

(a)(1)  Under  the  income  contingent 
repayment  plan  described  in 
§  685.208(0,  a  borrower  may  choose  to 
repay  Direct  Loans  in  one  of  two  ways. 
The  boiTower's  options  are  described  in 
paragraohs  (b)  and  (c)  of  this  secUon. 

(2)  A  Dorrower  may  change  options 
under  the  income  contingent  repayment 
plan  by  notifying  the  Secretary  in 
writing.  However,  a  borrower  may 
change  options  no  more  frequently  than 
once  a  year.  The  Secretary  aiujually 
provides  the  borrower  with  estimates  of 
monthly  payment  amounts  under  each 
option. 

(3)  The  Secretary  may  determine  that 
special  circumstances,  sucfa  as  a  loss  of 
employment  by  the  borrower  or  the 


borrower's  spouse,  warrant  an 
adjustment  to  the  borrower's  repayment 
obligations. 

(4)  Married  borrowers  may  repay  tht.-ir 
loans  jointly  if  they  meet  the  following 
requirements; 

(i)  Each  spouse  is  repaying  a  Diref.l 
Loan  under  the  same  option  of  the 
income  contingent  repayment  plan. 

(ii)  The  spouses  filed  a  joint  Federal 
income  tax  return  for  the  most  rer;enl 
year  for  wiiich'the  Secretary  has 
obtained  income  information. 

(iii)  The  spouses  submit  a  written 
request  that  includes  their  names  and 
social  security  numbers  to  the  Setii^tory. 

(5)  Examples  of  the  calculation  of  the 
monthly  repayment  amounts  under  both 
options  of  the  income  contingent 
repayment  plan  and  a  table  that  show.s 
monthly  repayment  amounts  for 
borrowers  at  various  income  and  delji 
levels  under  both  options  are  included 
in  Appendix  A  to  this  part. 

(b)  Opf/on  J— (1)  Genero/.  |i)  In 
general,  under  Option  1 ,  a  borrower 
shall  make  monthly  payments 
calculated  using  a  percwitage  of  thi' 
borrower's  Adjusted  Gross  Income^A(.l) 
called  the  "payback  rate."  The  payback 
rate  is  based  upon  the  total  amount  of 
the  borrower's  DinM:i  Loans,  as 
described  under  paragraph  (b)(2)  of  this 
section.  The  minimum  payback  rate  is 
four  percent,  and  the  maximum  rate  is 
15  percent. 

(ii)  If  a  borrower  provides 
documentation  acceptable  tn  the 
Secretary  that  the  borrower  has  tme  or 
more  dependents  other  than  the 
borrower's  spouse,  the  Secretary 
subtracts  from  the  borrower's  monthly 
payment  a  family  size  adjustment  of 
seven  dollars  per  dependent  for  Jip  to 
five  dependents. 

(iii)  A  borrower's  monthly  payment  is 
equal  to  the  borrower's  AGl' multiplied 
by  the  payback  rate,  divided  by  1 2 
months,  minus  the  family  size 
adjustment  amount.  However,  if  the 
monthly  repayment  amount  is  less  than 
$25,  the  borrower  is  not  required  to 
make  a  payment. 

(2)  Payback  rate,  (i)  A  borrower's 
payback  rate  is  based  upon  the 
borrower's  Direct  Loan  debt  when  the 
borrower's  first  loan  enters  repayment 
and  does  not  change  unless  the 
borrower  obtains  another  Direct  Loan  or 
the  borrower  and  the  borrower's  spouse 
obtain  approval  to  repay  their  loans 
jointly  under  paragraph  (a)(4)  of  this 
section.  If  the  borrower  obtains  another 
Direct  Loan,  a  new  payback  rate  for  all 
of  the  borrower's  Direct  Loans  is 
calculated  on  the  basis  of  the  combined 
amounts  of  the  loans  v^hen  the  loans 
entered  repayment. 
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(ii)  If  the  total  amount  of  a  borrower's 
Direct  Loans  is  less  than  or  equal  to 
$1,000,  the  payback  rate  is  four  percent. 
If  the  total  amount  of  a  borrower's  Direct 
Loans  is  greater  than  $1,000,  the 
payback  rate  is  four  percent  plus  an 
additional  percent  that  begins  at  zero 
and  increases  at  a  rate  of  0.2  percent  for 
each  additional  $1,000  borrowed  up  to 
a  maximum  payback  rate  of  15  percent. 

(iii)  More  specifically,  if  the  total 
amount  of  a  borrower's  Direct  Loans  is 
greater  than  $1,000,  the  payback  rate  is 
the  lesser  of  0.15  or  the  following:  0.04 
+  (debt -1.000)  (0.000002). 

(3)  Exception  for  certain  married 
borrowers.  The  combined  monthly 
payment  amount  for  married  borrowers 
who  repay  their  loans  jointly  under 
paragraph  (a)(4)  of  this  section  is  the 
total  of  the  individual  monthly  payment 
amounts  for  each  borrower  calculated 
under  paragraph  (b)(l)(iii)  of  this 
section.  The  amount  of  a  borrower's 
individual  monthly  payment  amount  is 
applied  to  that  borrower's  debt.  The 
pavback  rate  for  each  borrower  is 
calculated  separately  on  the  basis  of  the 
amount  of  the  borrower's  Direct  Loans. 
For  purposes  of  this  paragraph,  the 
Secretary  assiunes  that  the  AGI  for  each 
borrower  is  proportionate  to  the  relative 
size  of  the  borrower's  individual  debt 
and  subtracts  one  half  of  the  applicable 
family  size  adjustment  from  each 
borrower's  monthly  payment  amount.  If 
the  combined  monthly  repayment 
amount  is  less  than  $25,  the  borrowers 
are  not  required  to  make  a  payment. 

(c)  Option  2.  (1)  In  general,  under 
Option  2,  a  borrower  shall  make 
monthly  payments  as  calculated  under 
Option  1,  except  that  no  monthly 
payment  exceeds  the  amount  the 
borrower  womIu  ropiy  over  12  years 
using  stand  ird  amortization.  The 
Secretary  calculates  the  12-year 
standard  amortization  amount  on  the 
basis  of  tixj  i:itt:r^st  late  in  effect  when 
the  borrow. T  rhouses  Option  2.  The 
amount  a  i  .irruwer  would  repay  over  12 
years  usiiij.;  standiirti  amortization  is 
detcrminf:<i  without  any  family  size 
adjustmeiii  or  initiiinum  monthly 
rrpayiTieiit  anmiirit. 

(2JMori:  :.i<«!(,iii(,iily,  ifabfirtovver 
chooses  Option  2  under  the  income. 
cdntingrri,'  ri;p<ivmrrit  plan — 

(i)  The  burriiwci's  paynmnts  do  not 
exc'ji'd  tht-  !2-yriir  standard 
amortization  liuiojiiit  rcfjardless  of  the 
borrower's  inrouir; 

(ii)  The  hnrruwr.-'s  repayment  period 
may  be  extended  Ifyond  the  repayment 
period  und.r  Ojition  1  (but  not  beyiind 
the  25-vear  mnxiinum  period  describi-il 
in  i?685.2nf|{rl)(2)(i));and 

(iii)  Interist  .i(:f:rues  throughout  the 
repayment  period  and  is  capitalized 


until  the  limitation  on  capitalization  of 
intere$t  In  paragraph  (d)(3)  of  this 
section  is  reached. 

(3)  Exception  for  certain  married 
borrowers.  The  combined  monthly 
payment  amount  for  married  borrowers 
who  repay  their  loans  jointly  under 
paragraph  (a)(4)  of  this  section  is  the 
total  of  the  individual  monthly  payment 
amounts  for  each  borrower  calculated 
under  paragraph  (b)(l)(iii)  of  this 
section,  unless  the  combined  amount 
exceeds  the  12-year  standard 
amortization  amount.  If  the  combined 
amount  exceeds  the  12-year  standard 
am.ortization  amount,  the  couple  pays 
the  12- year  standard  amortization 
amount,  and  the  amount  applied  to  each 
borrower's  debt  is  determined  by 
calculating  the  12-year  standard 
amortization  amount  for  that  borrower's 
debt. 

(d)  Otber  features  of  the  income 
contingent  repayment  plan.  (1) 
Alternative  documentation  of  income.  If 
a  borrower's  AGI  is  not  available  or  if, 
in  the  Secretary's  opinion,  the 
borrower's  reported  AGI  does  not 
reasonably  reflect  the  borrower's  current 
income,  the  Secretary  may  use  other 
documentation  of  income  provided  by 
the  borrower  to  calculate  the  borrower's 
monthly  repayment  amount. 

(2)  Bepayment  period,  (i)  The 
maximiun  repayment  period  under  the 
income  contingent  repayment  plan  is  25 
years. 

(ii)  The  repayment  period  does  not 
include  periods  in  which  the  borrower 
makes  pajTnents  under  the  standard, 
extended,  graduated,  or  alternative 
repayment  plan  or  periods  of  authorized 
deferment  or  forbearance. 

(iii)  If  a  borrower  repays  more  than 
one  loan  under  the  income  contingent 
repayment  plan,  a  separate  repayment 
period  for  each  loan  begins  when  that 
loan  enters  repayment. 

(iv)  If  a  borrower  has  not  rep.iid  a  loan 
in  full  at  the  end  of  the  25-year 
repayment  period  under  the  income 
contingent  renaym.'^nt  plan,  the 
Secretary  cancels  the  unpaid  portion  of 
the  \ijnn. 

(\ )  /\t  the  beginning  of  the  repayment 
period,  a  bc^rnuvi  r  shall  make  monthly 
paymrnts  of  tl^e  amount  of  interest  that 
act.rui'i  on  the  borrower's  Direct  Loans 
until  the  Secrotsiry  calculates  the 
borrov/er's  mntillilv  repavment  amount 
on  \ht  b.'.sis  of  the  bnrrowcir's  income. 

(■?)  Limitntinn  on  capitalization  of 
//if'TfJsf.  If  the  amount  of  a  borrower's 
monthly  payment  is  less  th.an  the 
ac:f:rut'(!  interest,  the  unpaid  interest  is 
capitalized  until  the  (jutstanding 
principal  amount  increases  to  one  and 
otie-half  times  the  original  principal 
amount.  After  t!ie  outstanding  principal 


amount  reaches  one  and  one-half  times 
the  original  amount,  interest  continues 
to  accrue  but  is  not  capitalized.  For 
purposes  of  this  paragraph,  the  original 
amount  is  the  amount  owed  by  the 
borrower  when  the  borrower  enters 
repayment. 

(4)  Notification  of  terms  and 
conditions.  When  a  borrower  selects  or 
is  required  by  the  Secretary  to  repay  a 
loan  under  the  income  contingent 
repayment  plan,  the  Secretary  notifies 
the  borrower  of  the  terms  and 
conditions  of  the  plan,  including — 

(i)  That  the  Internal  Revenue  Service 
will  disclose  certain  tax  return 
information  to  the  Secretary  or  the 
Secretary's  agents;  and 

(ii)  That  if  the  borrower  believes  that 
special  circumstances  warrant  an 
adjustment  to  the  borrower's  repayment 
obligations,  as  described  in 
§  685.209(a)(3),  the  borrower  mpy 
contact  the  Secretary  and  obtain  the 
Secretary's  determination  as  to  whether 
an  adjustment  is  appropriate. 

(5)  Consent  to  disclosure  of  tax  return 
information,  (i)  A  borrower  shall 
provide  written  consent  to  the 
disclosure  of  certain  tax  return 
information  by  the  Internal  Revenue 
Service  (IRS)  to  agents  of  the  Secretary 
for  purposes  of  calculating  a  monthly 
repayment  amount  and  servicing  and 
collecting  a  loan  under  the  income 
contingent  repayment  plan.  The 
borrower  shall  provide  consent  by 
signing  a  consent  form,  developed 
consistent  with  26  CFR301.6103(c)-l 
and  provided  to  the  borrower  by  the 
Secretary',  and  shall  return  the  signed 
form  to  the  Secretary. 

(ii)  The  borrower  shall  consent  to 
disclosure  of  the  borrower's  taxpayer 
identity  information  as  defined  in  26 
U.S.C.  6103(b)(6),  tax  filing  status,  and 
AGI. 

(iii)  The  borrower  shall  provide 
consent  for  a  period  of  five  years  from 
the  date  the  borrower  signs  the  consent 
form.  The  Secretary  provides  the 
borrower  a  new  consent  form  before  that 
period  expires.  The  IRS  does  not 
disclo.se  tax  return  information  after  the 
IRS  has  proceysod  a  borrower's 
withdrawal  of  consent. 

(iv)  The  Secretary  designates  the 
s;and>:rd  repayment  plan  for  a  borrower 
who  selects  the  income  contingent   . 
repayment  plan  but — 

(A!  Fails  to  provide  the  required 
written  consent; 

(R)  Fails  to  renew  written  consent 
upon  the  expiration  of  the  five-year 
period  for  consent;  or 

(C)  Withdraws  consent  and  docs  not 
select  another  repayment  plan. 

(v)  If  a  borrower  defaults  and  the 
Secretary  designates  the  income 
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contingent  repayment  plan  for  the 
borrower  but  the  borrower  fails  to 
provide  the  required  written  consent, 
the  Secretary  consults  with  the  borrower 
prior  to  establishing  a  repayment  plan 
for  the  borrower. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.210    Choice  of  repayment  plan. 

(a)  Initial  selection  of  a  repayment 
plan.  (1)  Before  a  Direct  Loan  enters  into 
repayment,  the  Secretary  provides  the 
borrower  a  description  of  the  available 
repayment  plans  and  requests  the 
borrower  to  select  one.  A  borrower  may 
select  a  repayment  plan  before  the  loan 
enters  repayment  by  notifying  the 
Secretary  of  the  borrower's  selection  in 
writing. 

(2)  If  a  borrower  does  not  select  a 
repayment  plan  within  45  days  after  the 
Secretary  provides  the  borrower  with  a 
description  of  available  repayment 
plans,  the  Secretary  designates  the 
standard  repayment  plan  described  in 
§  685.208(b)  for  the  borrower. 

(b)  Changing  repayment  plans.  (1)  A 
borrower  may  change  repayment  plans 
at  any  time  after  the  loan  has  entered 
repayment  by  notifying  the  Secretary  in 
writing.  However,  a  borrower  who  is 
repaying  a  defaulted  loan  under  the 
income  contingent  repayment  plan 
under  §685.211  (c)(3)(ii)  may  not  change 
to  another  repayment  plan  unless — 

(i)  The  borrower  was  required  to  and 
did  make  a  payment  under  the  income 
contingent  repayment  plan  in  each  of 
the  prior  six  months;  and 

(ii)  The  borrower  makes  and  the 
Secretary  approves  a  request  to  change 
plans. 

(2)(i)  A  borrower  may  not  change  to 
a  repayment  plan  that  has  a  maximum 
repayment  period  of  less  than  the 
number  of  years  the  loan  has  already 
been  in  repayment,  except  that  a 
borrower  may  change  to  the  income 
contingent  repayment  plan  at  any  time. 

(ii)  If  a  borrower  changes  plans,  the 
repayment  period  is  the  period  provided 
for  under  the  borrower's  new  repayment 
plan,  calculated  from  the  date  the  loan 
initially  entered  repayment.  However,  if 
a  borrower  changes  to  the  income 
contingent  repayment  plan,  the 
repayment  period  is  calculated  as 
described  in  §  685.209(d)(2). 
(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.21 1    Miscelianeous  repayment 
provisions. 

(a)  Payment  application  and 
prepayment.  (I)  The  Secretary  applies 
any  payment  first  to  any  accrued 
charges  and  collection  costs,  then  to  any 
outstanding  interest,  and  then  to 
outstanding  principal. 


(2)  A  borrower  may  prepay  all  or  part 
of  a  loan  at  any  time  without  penalty. 
If  a  borrower  pays  any  amount  in  excess 
of  the  amount  due.  the  excess  amount 
is  a  prt-pav-ment. 

(3)  If  a  prepayment  equals  or  e.xceeds 
the  monthly  repayment  amount  under 
the  borrower's  repayment  plan,  the 
Secretary — 

(i)  Applies  the  prepaid  amount 
according  to  paragraph  {a)(l)  of  this 
section; 

(ii)  Advances  the  due  date  of  the  next 
payment  unless  the  borrower  requests 
otherwise;  and 

(iii)  Notifies  the  borrower  of  any 
revised  due  date  for  the  next  pa>'ment. 

(4)  If  a  prepayment  is  less  than  the 
monthly  repayment  amount,  the 
Secretar>'  applies  the  prepayment 
according  to  paragraph  (a)(i)  of  this 
section. 

(b)  Refunds  from  schools.  The 
Secretary  applies  any  refund  due  to  a 
borrower  that  the  Secretary  receives 
from  a  school  imder  §  668 '2 2  against  the 
borrower's  outstanding  principal  and 
notifies  the  borrower  of  the  refund. 

(c)  Default— (1)  Acceleration.  If  a 
borrower  defaults  on  a  Direct  Loan,  the 
entire  unpaid  balance  and  accrued 
interest  are  immediately  due  and 
payable. 

(2)  Collection  charges.  If  a  borrower 
defaults  on  a  Direct  Loan,  the  Secretary 
assesses  collection  charges  in 
accordance  with  §  685.202(e). 

(3)  Collection  of  a  defaulted  loan,  (i) 
The  Secretary  may  take  any  action 
authorized  by  law  to  collect  a  defaulted 
Direct  Loan  including,  but  not  limited 
to,  fifing  a  lawsuit  against  the  borrower, 
reporting  the  default  to  national  credit 
bureaus,  requesting  the  Internal 
Revenue  Service  to  offset  the  borrower's 
Federal  income  tax  refund,  and 
garnishing  the  borrower's  wages. 

(ii)  If  a  borrower  defauhs  on  a  Direct 
Stafford  Loan,  a  Direct  Unsubsidized 
Stafford  Loan,  a  Direct  Unsubsidized 
Consolidation  Loan  or  a  Direct 
Subsidized  Consolidation  Loan,  the 
Secretary  may  designate  the  income 
contingent  repayment  plan  for  the 
borrower. 

(d)  Ineligible  borrowers.  (1)  The 
Secretary  determines  that  a  borrower  is 
ineligible  if.  at  the  time  the  loan  was 
made  and  without  the  school's  or  the 
Secretary's  knowledge,  the  borrower  (or 
the  student  on  whose  behalf  a  parent 
borrowed)  provided  false  or  erroneous 
information  or  took  actions  that  caused 
the  borrower  or  student — 

(i)  To  receive  a  loan  for  which  the 
borrower  is  wholly  or  partially 
ineligible; 

(ii)  To  receive  interest  benefits  for 
which  the  borrower  was  ineligible;  or 


(iii)  To  receive  loan  proceeds  for  a 
period  of  enrollment  for  which  the 
borrower  was  not  eligible. 

(2)  If  the  Secretary  makes  the 
determination  described  in  paragraph 
(d)(1)  of  this  section,  the  Secretary  sends 
an  ineligible  borrower  a  demand  letter 
that  requires  the  borrower  to  repay  some 
or  all  of  a  loan,  as  appropriate.  The 
demand  letter  requires  that  within  30 
days  of  the  borrower's  receipt  of  the 
letter,  the  borrower  repay  any  principal 
amount  for  which  the  borrower  is 
ineligible  and  any  accrued  interest, 
including  interest  subsidized  by  the 
Secretary,  through  the  previous  quarter. 

(3)  If  a  borrower  fails  to  comply  with 
the  demand  letter  described  in 
paragraph  (d)(2)  of  this  section,  the 
borrower  is  in  default. 

(4)  A  borrower  mav  not  consolidate  a 
lodn  under  §685.215  for  which  the 
borrower  is  wholly  or  partially 
ineligible. 

(e)  Rehabilitation  of  defaulted  loans. 
A  defaulted  Direct  Loan  is  rehabilitated 
if  the  borrower  makes  12  consecutive 
on-time,  reasonable,  and  affordable 
monthly  payments.  The  amount  of  such 
a  payment  is  determined  on  the  basis  of 
the  borrower's  total  financial 
circumstances.  If  a  defauhed  loan  is 
rehabilitated,  the  Secretary  instructs  any 
crediLbureau  to  which  the  default  was  " 
reported  to  remove  the  default  from  the 
borrower's  credit  history. 

(Authority:  20  L'.S.C.  1087a  etseq) 

§  685.212    Discharge  of  a  ioan  obligation. 

(a)  Death.  If  the  Secretarj-  receives 
acceptable  documentation  that  a 
borrower  (or  the  student  on  whose 
behalf  a  parent  borrowed)  has  died,  the 
Secretary-  discharges  the  obfigation  of 
the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  loan. 

(b)  Total  and  permanent  disability.  If 
the  Secretary  receives  acceptable 
documentation  that  a  borrower  has 
become  totally  and  permanently 
disabled,  the  Secretary  discharges  the 
obhgation  of  the  borrower  and  any 
endorser  to  make  any  further  paym.enfs 
on  the  loan.  A  borrower  is  not 
considered  totally  and  permanently 
disabled  based  on  a  condition  that 
existed  at  the  time  the  borrower  applied 
for  the  loan  unless  the  borrower's 
condition  substantially  deteriorated 
after  the  loan  was  made  so  as  to  render 
the  borrower  totally  and  permanently 
disabled. 

(c)  Bankruptcy.  If  a  borrower's 
obligation  to  repay  a  loan  is  discharged 
in  bankruptcy,  the  Secretary  does  not 
require  the  borrower  or  any  endorser  to 
make  any  further  payments  on  the  loan. 

(d)  Closed  schools.  If  a  borrower 
meets  the  requirements  in  §685.213,  the 


42668 


No 


Federal  Register  /  Vol.  59.  Nfo.  159  /  Thursday,  August  18.  1994  /  Proposed  Rules 


Secretary  discharges  the  obligation  of 
the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  loan. 

(e)  False  certification  and 
unauthorized  disbursement.  If  a 
borrower  meets  the  requirements  in 

§  685.214.  the  Secretary  discharges  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
on  the  loan. 

(f)  Payments  received  after  eligibility 
for  dischai;ge.  The  Secretary  returns  to 
the  sender  or.  for  a  discharge  based  on 
death,  the  borrower's  estate,  those 
payments  received  after  the 
requirements  for  discharge  have  t)een 
met. 

(g)  Loan  forgiveness  demonstration 
program.  If  funds  are  appropriated  for 
the  loan  forgiveness  demonstration 
program  authorized  by  section  428J  of 
the  Act,  the  Secretar>'  follows  the 
procedures  and  applies  the  standards  in 
34  CFR  682.215  for  borrowers  under  the 
Direct  Loan  Prograim. 

(Authority:  20  U.S.C  1087a  et  seq.] 

§  685^13    Cloaed  school  discttarge. 

(a)  General.  (1)  The  Secretary 
discharges  the  borrower's  (and  any 
endorser's)  obligation  to  repay  a  Direct 
Loan  in  accordance  with  the  provisions 
of  this  section  if  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed)  did  not  complete  the  program 
of  study  for  which  the  loan  was  made 
because  the  school  at  which  the 
borrower  (or  student)  was  enrolled 
closed,  as  described  in  paragraph  (c)  of 
this  section. 

(2)  For  purposes  of  this  section — 
(i)  A  scnool's  closure  date  is  the  date 
that  the  school  ceases  to  provide 
educational  instruction  in  all  programs, 
as  determined  by  the  Secretary;  and 

(ii)  "School"  means  a  school's  main 
campus  or  any  location  or  branch  bf  the 
main  campus. 

(b)  Relief  pursuant  to  discharge.  (1) 
.Discharge  under  this  section  relieves  the 
borrower  of  any  past  or  present 
obligation  to  repay  the  loan  and  any 
accrued  charges  or  collection  costs  with 
respect  to  the  loan. 

(2)  The  discharge  of  a  loan  under  this 
section  qualifies  the  borrower  for 
reimbursement  of  amounts  paid 
voluntarily  or  through  enforced 
collection  on  the  loan. 

(3)  The  Secretary  does  not  regard  a 
borrower  who  has  defaulted  on  a  loan 
discharged  under  this  section  as  in 
default  on  the  loan  after  discharge,  and 
such  a  borrower  is  eligible  to  receive 
assistance  under  programs  authorized 
by  title  IV  of  the  Act. 

(4)  The  Secretary  reports  the 
discharge  of  a  loan  under  this  section  to 
al!  credit  reporting  agencies  to  which 


the  Secretary  previously  reported  the 
status  of  the  loan. 

(c)  Borrower  qualification  for 
discharge.  In  order  to  qualify  for 
discharge  of  a  loan  under  this  section, 

a  borrower  shall  submit  to  the  Secretary 
a  WTitten  request  and  sworn  statement, 
and  the  factual  assertions  in  the 
statement  must  be  true.  The  statement 
need  not  be  notarized  but  must  be  made 
by  the  borrower  under  penalty  of 
perjury.  In  the  statement,  the  borrower 
shall— 

(1)  State  that  the  borrower  (or  the 
studeot  on  whose  behalf  a  parent 
borrowed) — 

(i)  Received  the  proceeds  of  a  loan  to 
attend  a  school; 

(ii)  Did  not  complete  the  program  of 
study  at  that  school  because  the  school 
closed  while  the  student  was  enrolled, 
or  the  student  withdrew  from  the  school 
not  more  than  90  days  before  the  school 
closed  (or  longer  in  exceptional 
circumstances);  and 

(iii)  Did  not  complete  the  program  of 
study  through  a  teach-out  at  another 
school  or  by  transferring  academic 
credits  or  hours  earned  at  the  closed 
school  to  another  school; 

(2)  State  whether  the  borrower  (or 
student)  has  made  a  claim  with  respect 
to  the  schools  closing  with  any  third 
party,  such  as  the  holder  of  a 
performance  bond  or  a  tuition  recovery 
program,  and.  if  so,  the  amount  of  any 
payment  received  by  the  borrower  (or 
student)  or  credited  to  the  borrower's     . 
loan  obligation;  and 

(3)  State  thai  the  borrower  (or 
student) — 

(i)  Agrees  to  provide  to  the  Secretary' 
upon  lequest  other  documentation 
reasonably  available  to  the  borrower 
that  demonstrates  that  the  borrower 
meets  the  qualifications  for  discharge 
under  this  section;  and 

(ii)  Agrees  to  cooperate  with  the 
Secretary  in  enforcement  actions  in 
accordance  with  paragraph  (d)  of  this 
section  and  to  transfer  any  right  to 
recovery  against  a  third  party  to  the 
Secretary  in  accordance  with  paragraph 
(e)  of  this  section. 

(d)  Cooperation  by  borrower  in 
enforcement  actions.  (1)  In  order  to 
obtain  a  discharge  under  this  section,  a 
borrower  shall  coojjerate  with  the 
Secretary  in  any  judicial  or 
administrative  proceeding  brought  by 
the  Secretary  to  recover  for  amounts 
discharged  or  to  take  other  enforcement 
action  with  respect  to  the  conduct  on 
which  the  discharge  was  base-l.  At  the 
request  of  the  Secretary  and  upon  the 
Secretar>''s  tendering  to  the  borrovirer 
the  fees  and  costs  that  are  customarily 
provided  in  litigation  to  reimburse 
witnesses,  the  borrower  shall— 


(i)  Provide  testimony  regarding  any 
representation  made  by  the  borrower  to 
support  a  request  for  discharge; 

(ii)  Produce  any  documents 
reasonably  available  to  the  borrower 
with  respect  to  those  representations; 
and 

(iii)  If  required  by  the  Secretary, 
provide  a  sworn  statement  regarding 
those  documents  and  representations. 

(2)  The  Secretary  denies  the  request 
for  a  discharge  or  revokes  the  discharge 
of  a  borrower  who — 

(i)  Fails  to  provide  the  testimony, 
documents,  or  a  sworn  statement 
required  under  paragraph  (d)(1)  of  this 
section;  or 

(ii)  Provides  testimony,  documents,  or 
a  sworn  statement  that  does  not  support 
the  material  representations  made  by 
the  borrower  to  obtain  the  discharge. 

(e)  Transfer  to  the  Secretary  of 
borrower's  right  of  recovery  against  third 
parties.  (1)  Upon  discharge  under  this 
section,  the  borrower  is  deemed  to  have 
assigned  to  and  relinquished  in  favor  of 
the  Secretary  any  right  to  a  loan  refund 
(up  to  the  amount  discharged]  that  the 
borrower  (or  student)  may  have  by 
contract  or  applicable  law  with  respect 
to  the  loan  or  the  enrollment  agreement 
for  the  program  for  which  the  loan  was 
received,  against  the  school,  its 
principals,  its  affiliates  and  their 
successors,  its  sureties,  and  any  private 
fund,  including  the  portion  of  a  public 
fund  that  represents  funds  received 
from  a  private  party. 

(2)  The  provisions  of  this  section 
apply  notwithstanding  any  provision  of 
State  law  that  would  otherwise  restrict 
transfer  of  those  rights  by  the  borrower 
(or  student),  limit  or  prevent  a  transferee 
from  exercising  those  rights,  or  establish 
procedures  or  a  scheme  of  distribution 
that  would  prejudice  the  Secretary's 
ability  to  recover  on  those  rights. 

(3)  Nothing  in  this  section  limits  or 
forecloses  the  borrower's  (or  student's) 
right  to  pursue  legal  and  equitable  relief 
regarding  disputes  arising  from  matters 
unrelated  to  the  discharged  Direct  Loan. 

(f)  Discharge  procedures.  (1)  After 
confirming  the  date  of  a  school's 
closure,  the  Secretary  identifies  any 
Direct  Loan  borrower  (or  student  on 
whose  behalfa  parent  borrowed)  who  - 
appears  to  have  been  enrolled  at  the 
school  on  the  school  closure  date  or  to 
have  withdrawn  not  more  than  90  days 
prior  to  the  closure  date. 

(2)  If  the  borrower's  ciurent  address  is 
known,  the  Secretary  mails  the  borrower 
a  discharge  application  and  an 
explcmation  of  the  qualifications  and 
procedures  for  obtaining  a  discharge. 
The  Secretary  also  promptly  suspends 
anv  efforts  to  collect  from  the  borrower 
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on  any  affected  loan.  The  Secretary  may 
continue  to  receive  borrower  payments. 

(3)  If  the  borrower's  current  address  is 
unknown,  the  Secretary  attempts  to 
locate  the  borrower  and  determines  the 
borrower's  potential  eligibility  for  a 
discharge  under  this  section  by 
consulting  with  representatives  of  the 
closed  school,  the  school's  licensing 
agency,  the  school's  accrediting  agency, 
and  other  appropriate  parties.  If  the 
Secretary  learns  the  new  address  of  a 
borrower,  the  Secretary  mails  to  the 
borrower  a  discbarge  application  and 
explanation  and  suspends  collection,  as 
described  in  paragraph  (f)(2)  of  this 
section. 

(4)  If  a  borrower  fails  to  submit  the 
written  request  and  sworn  statement 
described  in  paragraph  (c)  of  this 
section  within  60  days  of  the  Secretary's 
mailing  the  discharge  apphcation,  the 
Secretary  resumes  collection  and  grants 
forbearance  of  principal  and  interest  for 
the  period  in  which  collection  activity 
was  suspended.  The  Secretary  may 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(5)  If  the  Secretary  determines  that  a 
borrower  who  requests  a  discharge 
meets  the  qualifications  for  a  discharge, 
the  Secretary  notifies  the  borrower  in 
writing  of  that  determination. 

(6)  If  the  Secretary  determines  that  a 
borrower  who  requests  a  discharge  does 
not  meet  the  qualifications  for  a 
discharge,  the  Secretary  notifies  that 
borrower  in  writing  of  that 
determination  and  the  reasons  for  the 
determination. 

(Amhority:  20  U.S.C.  1087a  et  seq.) 

§  685.21 4    Discharge  for  false  certification 
of  student  eligibility  or  unauthorized 
payment 

(a)  Basis  for  discbarge — (1)  False 
certification.  The  Secretary  discharges  a 
borrower's  (and  any  endorser's) 
obligation  to  repay  a  Direct  Loan  in 
accordance  with  the  provisions  of  this 
section  if  a  school  falsely  certifies  the 
eligibility  of  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed)  fo  receive  the  loan.  The 
Secretary  considers  a  student's 
eligibility  to  borrow  to  have  been  falsely 
certified  by  the  school  if  the  school— 

(i)  Certified  the  student's  eligibility 
for  a  Direct  Loan  on  the  basis  of  ability 
to  benefit  from  its  training  and  the 
student  did  not  meet  the  eligibility 
requirements  described  in  34  CFR  part 
668  and  section  484(d)  of  the  Act.  as 
applicable; 

(ii)  Signed  the  borrower's  name  on  the 
loan  application  or  promissory  note 
without  the  borrower's  authorization;  or 

(iii)  Certified  the  ehgibility  of  a 
student  who,  because  of  a  physical  or 


mental  condition,  age,  criminal  record, 
or  other  reason  accepted  by  the 
Secretary,  would  not  meet  the 
requirements  for  employment  (in  the 
student's  State  of  residence  when  the 
loan  was  certified)  in  the  occupation  for 
which  the  training  program  supported 
by  the  loan  was  intended. 

(2)  Unauthorized  payment.  The 
Secretary  discharges  a  borrower's  (and 
any  endorser's)  obligation  to  repay  a 
Direct  Loan  if  the  school,  without  the 
borrower's  authorization,  endorsed  the 
borrower's  loan  check  or  signed  the 
borrower's  authorization  for  electronic 
funds  transfer,  unless  the  proceeds  of 
the  loan  were  delivered  to  the  student 
or  applied  to  charges  owed  by  the 
student  to  the  school. 

(b)  Belief  pursuant  to  discharge.  (1) 
Discharge  for  false  certification  under 
paragraph  (a)(1)  of  this  section  relieves 
the  borrower  of  any  past  or  present 
obligation  to  repay  the  loan  and  any 
accrued  charges  and  collection  costs 
with  respect  to  the  loan. 

(2)  Discharge  for  unauthorized 
payment  under  paragraph  (a)(2)  of  this 
section  relieves  the  borrower  of  the 
obligation  to  repay  the  amount  of  the 
payment  discharged. 

13)  The  discharge  under  this  section 
qualifies  the  borrower  for 
reiniburs'^ment  of  amounts  paid 
voluntarily  or  through  enforced 
collection  on  the  discharged  loan  or 
payment. 

(4)  The  Secretary  does  not  regard  a 
borrower  who  has  defaulted  on  a  loan 
discharged  u.nder  this  section  as  in 
default  on  the  loan  after  di.schaige,  and 
such  a  borrower  is  eligible  to  receive 
assistance  under  programs  authorized 
by  title  IV  of  the  Act. 

(5)  The  Secretary-  reports  the 
discharge  under  this  section  to  all  credit 
reporting  agenries  to  which  the 
Secretary-  previously  reported  the  status 
of  the  lo.in. 

(c)  Borrower  qualification  for 
discharge.  In  order  to  qualify  for 
discharge  under  this  section,  the 
borrower  shall  submit  to  the  Secretary  a 
written  request  and  a  sworn  statement, 
and  the  factual  assertions  in  the 
statement  must  be  true.  The  statement 
need  not  be  notarized  but  must  be  made 
by  the  borrow-er  under  penalty  of 
perjury.  In  the  statement,  the  borrower 
shall  meet  the  requirements  in 
paragraphs  (c)  (1)  through  (5)  of  this 
section. 

( 1 )  Ability  to  benefit.  In  the  case  of  a 
borrower  requesting  a  discharge  based 
on  the  school's  defective  testing  of  the 
student's  ability  to  benefit,  the  borrower 
shall  state  that  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed) — 


(i)  Received  a  disbursement  of  a  loan 
to  attend  a  school; 

(ii)  Received  a  Direct  Loan  at  that 
school  on  the  basis  of  an  ability  to 
benefit  from  the  school's  training  and 
did  not  meet  the  eligibility  requirements 
described  in  34  CFR  Part  668  and 
section  484(d)  of  the  Act,  as  applicable; 
and 

(iii)  Either — 

(A)  Withdrew  fi-om  the  school  and  did 
not  find  employment  in  the  occupation 
for  which  the  training  program  was 
intended:  or 

(B)  Completed  the  training  program 
for  which  the  loan  was  made,  attempted 
to  obtain  employment  in  the  occupation 
for  which  the  program  was  intended, 
and  was  not  able  to  find  employment  in 
that  occupation  or  obtained 
employment  in  that  occupation  only 
after  receiving  additional  training  that 
was  not  provided  by  the  school  that 
certified  the  loan. 

(2)  Unauthorized  loan.  In  the  case  of 
a  borrower  requesting  a  discharge 
because  the  school  signed  the 
borrower's  name  on  the  loan  application 
or  promissory  note  without  the 
borrowers  authorization,  the  borrower 
shall — 

(i)  State  that  he  or  she  did  not  sign  thp 
document  in  question  or  authorize  the 
school  to  do  so;  and 

(ii)  Pro\  ide  five  different  specimens  of 
his  or  her  signature,  two  of  which  must 
be  within  one  year  before  or  after  the 
date  of  the  contested  signature. 

(3)  Unauthorized  payment.  In  the  case 
of  a  borrower  requesting  a  discharge 
because  the  school,  without  the 
borrower's  authorization,  endorsed  the 
borrower's  loan  check  or  signed  the 
borrower's  authorization  for  electronic 
funds  transfer,  the  borrower  shall— 

(i)  State  that  he  or  she  did  not  endorse 
the  loan  check  or  sign  the  authorization 
for  electronic  funds  transfer  or  authorize 
the  school  to  do  so; 

(ii)  Provide  five  different  specimens  of 
his  or  her  signature,  two  of  which  must 
be  within  one  year  before  or  after  the 
date  of  the  contested  signature: 

(iii)  State  that  the  proceeds  of  the 
contested  disbursement  were  not 
delivered  to  the  student  or  applied  to 
charges  owed  by  the  student  to  the 
school. 

(4)  Claim  to  third  party.  The  borrower 
shall  state  whether  the  borrower  (or 
student)  has  made  a  claim  with  respect 
to  the  school's  false  certification  or 
unauthorized  payment  with  any  third 
party,  such  as  the  holder  of  a 
performance  bond  or  a  tuition  recovery 
program,  and.  if  so.  the  amount  of  anv 
payment  received  by  the  borrower  (or 
student)  or  credited  to  the  borrower's 
loan  obligation. 
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(5)  Cooperation  nith  Secretary.  The 
borrower  shall  state  that  the  borrower 
(or  student] — 

(i)  Agrees  to  provide  to  the  Secretary 
upon  request  other  documentation 
reasonably  available  to  the  borrower 
that  demonstrates  that  the  borrower 
meets  the  qualifications  for  discharge 
under  this  section;  and 

(ii)  Agrees  to  cooperate  with  the 
Secretary  in  enforcement  actions  as 
describcMl  in  §  685.213(d)  and  to  transfer 
any  right  to  recovery  against  a  third 
party  to  the  Secretary  as  described  in 
§  685.213(e). 

(d)  Discharge  procedures.  (1)  If  the 
Secretary  determines  that  a  borrower's 
Direct  Loan  may  be  eligible  for  a 
dischar^  under  this  section,  the 
Secretary  mails  the  borrower  a 
disclosure  apphcation  and  an 
explanation  of  the  qualifications  and 
procedures  for  obtaining  a  discharge. 
The  Secretary  also  promptly  suspends 
any  efforts  to  collect  from  the  borrower 
on  any  affected  loan.  The  Secretary  may 
continue  to  receive  borrower  payments. 

(2)  If  the  borro%ver  fails  to  submit  the 
WTitten  request  and  sworn  statement 
described  in  paragraph  (c)  of  this 
section  within  60  days  of  the  Secretary's 
mailing  the  disclosuiie  application,  the 
Secretary  resumes  collection  and  grants 
forbearance  of  principal  and  interest  for 
the  period  in  which  collection  activity 
was  suspended.  The  Secretary  ^ay 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(3)  If  the  oonower  submits  the  written 
request  and  sworn  statement  described 
in  paragraph  (c)  of  the  section,  the 
Secretary  determines  whether  to  grant  a 
request  for  discharge  imder  this  section 
by  reviewing  the  request  and  sworn 
statement  in  light  of  information 
available  from  the  Secretary's  records 
and  from  other  sources,  including 
guaranty  agencies.  State  authorities,  and 
cognizant  accrediting  associations. 

f4)  If  the  Secretary  determines  that  the 
borrower  meets  the  applicable 
requirements  for  a  discharge  under 
paragraph  (c)  of  this  section,  the 
Secretary  notifies  the  borrower  in 
writing  of  that  determination. 

(5)  If  the  Secretary  determines  that  the 
borrower  does  not  qualify  for  a 
discharge,  the  Secretary  notifies  the 
borrower  in  writing  of  that 
determination  and  the  reasons  for  the 
determination. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

$685,215    Conaolktotion. 

(a)  Direct  Consolidation  Loans.  A 
borrower  may  consolidate  one  or  more 
education  loans  made  under  certain 
Federal  programs  into  one  or  more 
Direct  Consolidation  Loans.  Loans 


consolidated  into  a  Direct  Consolidation 
Loan  are  discharged  when  the  Direct 
Consolidation  Loan  is  originated. 

(b)  Loans  eligible  for  consolidation. 
The  following  loans  may  be 
consolidated  into  a  Dirert  Consolidation 
Loan: 

(1)  Federal  Stafford  Loans. 

(2)  Guaranteed  Student  Loans. 

(3)  Federal  Insured  Student  Loans 
(FISL). 

(4)  Direct  Subsidized  Loans. 

(5)  Direct  Subsidized  Consolidation 
Loans. 

(6)  Federal  Perkins  Loans. 

(7)  National  Direct  Student  Loans 
(NDSL). 

(8)  National  Defense  Student  Loans 
(NDSL). 

(9)  Federal  PLUS  Loans. 

(10)  Parent  Loans  for  Undergraduate 
Students  (PLUS). 

(11)  Direct  PLUS  Loans. 

(12)  Direct  PLUS  Consohdation 
Loans. 

(13)  Federal  Unsubsidized  Stafford 
Loans. 

(14)  Federal  Supplemental  Loans  for 
Students  (SLS). 

(15)  Federal  Consolidation  Loans. 

(16)  Direct  Unsubsidized  Loans. 

(17)  Direct  Unsubsidized 
Consolidation  Loans. 

(18)  Auxiliary  Loans  to  Assist 
Students  (ALAS). 

(19)  Health  Professions  Student  Loans 
(HPSL). 

(20)  Health  Education  Assistance 
Loans  (HEAL). 

(21)  Other  loans  made  under  subpart 
II  of  part  A  of  title  VII  of  the  Public 
Health  Service  Act. 

(c)  Types  of  Direct  Consolidation 
Loans.  (1)  The  loans  identified  in 
para^aphs  (b)(1)  through  (8)  of  this 
section  may  be  consolidated  into  a 
Direct  Subsidized  Consolidation  Loan. 

(2)  The  loans  identified  in  paragraphs 
fb)(9)  through  (12)  of  this  section  may  be 
consolidated  into  a  Direct  PLUS 
Consolidation  Loan. 

(3)  The  loans  identified  in  paragraphs 
(b)(13)  through  (21)  of  this  section  may 
be  consolidated  into  a  Direct 
Unsubsidized  Consolidation  Loan. 

(d)  Eligibility  for  a  Direct 
Consolidation  Loan.  (1)  A  borrower  may 
obtain  a  Direct  Consolidation  Loan  if,  at 
the  time  the  borrower  applies  for  such 

a  loan,  the  borrower  meets  the  following 
requirements: 
(i)  The  borrower  either — 

(A)  Has  an  outstanding  balance  on  a 
Direct  Loan;  or 

(B)  Has  an  outstanding  balance  on  an 
FFEL  loan  and  asserts  either — 

( 1 )  That  the  borrower  is  vmable  to 
obtain  an  FFEL  consolidation  loan;  or 

(2)  That  the  borrower  is  tmable  to 
obtain  an  FFEL  consolidation  loan  with 


income-sensitive  repayment  terms 
acceptable  to  the  borrower  and  is 
eligible  for  the  income  contingent 
repayment  plan  under  the  Direct  Loan 
Program. 

(ii)  On  the  loans  being  consolidated, 
the  borrower  is — 

(A)  In  an  in-school  period  and  seeks 
to  consolidate  loans  made  under  both 
the  FFEL  Program  and  the  Direct  Loan 
Program; 

(B)  In  a  si.^-month  grace  period; 

(C)  In  a  repayment  period  but  not  in 
default; 

(D)  In  default  but  has  made 
satisfactory  arrangements  to  repay  the 
defaulted  loan;  or 

(E)  In  default  but  agrees  to  repay  the 
cnnsolidation  loan  under  the  income 
contingent  repayment  plan  described  in 
§  685.208(f)  and  signs  die  consent  form 
described  in  §  685.209(d)(5). 

(iii)  The  borrower  certifies  that  no 
other  application  to  consolidate  any  of 
the  borrower's  loans  listed  in  paragraph 
(b)  of  this  section  is  pending  with  any 
other  lender. 

(iv)  The  borrower  agrees  to  notify  the 
Secretary  of  any  change  in  address. 

(v)  In  the  case  of  a  Direct  PLUS 
Consolidation  Loan — 

(A)  The  borrower  may  not  have  an 
adverse  credit  history  as  defined  in 
§685.200(b)(7)(u):or 

(B)  If  the  borrower  has  such  an 
adverse  credit  history,  the  borrower 
shall  obtain  an  endorser  for  the 
consolidation  loan  who  does  not  have 
an  adverse  credit  history  or  provide 
documentation  satisfactory  to  the 
Secretary  that  extenuating 
circumstances  relating  to  the  borrower's 
credit  history  exist 

(2)  Two  married  borrowers  may 
consolidate  their  loans  together  if  they 
meet  the  following  requirements: 

(i)  At  least  one  spouse  meets  the 
requirements  of  paragraph  (d)(l)(i)  of 
this  section. 

(ii)  Both  spouses  meet  the 
requirements  of  paragraphs  (d)(l)(ii) 
through  (v)  of  this  section. 

(iii)  Each  spouse  agrees  to  be  held 
jointly  and  severally  liable  for  the 
repayment  of  the  total  amoimt  of  the 
consolidation  loan  and  to  repay  the  loan 
regardless  of  any  change  in  marital 
status. 

(e)  Application  for  a  Direct 
Consolidation  Loan.  To  obtain  a  Direct 
Consolidation  Loan,  a  borrower  or 
borrowers  shall  sulmiit  a  completed 
application  to  the  Secretary.  A  single 
application  may  be  used  for  one  or  more 
consolidation  loans.  A  borrower  may 
add  eligiUe  loans  to  a  Direct 
Consolidation  Loan  by  submitting  a 
request  to  the  Secretary  within  180  days 
after  the  date  on  w^ch  the  IXrect 
Consolidation  Loan  is  originated. 
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(0  Origination  of  a  consohdction 
loan.  (1)  If  the  Secretary  approves  an 
application  for  a  consolidation  loan,  tho 
Secretary  pays  Jo  each  holder  of  a  loan 
selected  for  consolidation  ihe  amount 
necessary  to  discharge  the  loan.  For  a 
loan  that  is  in  default,  the  Si-rretary 
limits  collection  costs  thai  may  be 
charged  to  the  borrower  lo  no  nio)v  than 
those  authorized  under  the  FFEL 
Ffojrrsm  and  may  impose  r»?«son3bIe 
limits  on  collection  costs  paid  to  rhe 
holder 

(2)  I'pon  receipt  of  the  proc>»dh>  of  a 
n  rect  Qmsolidation  I>oan.  the  holder  cf 
a  consolidated  loan  shall  promptly 
apply  1  ,.-  ;?'oceeds  to  fully  discharge 
the  borrower's  obligation  on  the 
consolidated  loan.  The  h*jider  of  3 
consolidated  loan  shall  notify  the 
borrower  that  the  loan  has  bf*n  paid  in 
full. 

(3)  TTie  principal  balance  of  a  Direct 
Consohdation  Loan  is  equal  to  the  sum 
of  the  amounts  paid  to  the  holders  of  the 
consolidated  loans. 

(4)  If  the  amount  paid  by  the  Secretary 
to  the  holder  of  a  consolidated  loan 
exceeds  the  amount  needed  to  discharge 
that  loan,  the  holder  of  the  consolidated 
loan  shall  promptly  refund  the  excess 
amount  io  the  Secretary  to  be  credited 
against  the  outstanding  balance  of  the 
Direct  Consolidation  Loan. 

(5)  If  the  amount  paid  by  the  SetreJary 
to  the  holder  of  the  consolidated  loan  is 
insufficient  to  discharge  that  loan,  the 
holder  shall  notify  the  Secretary  in 
writing  of  the  remaining  amount  due  on 
the  loan.  The  Secretary  promptly  pays 
the  reniairiing  amoTint  due. 

(g)  Interf'st  rate.  The  interest  rate  on 
a  Direct  Subsidized  Consolidation  Loan 
or  a  Direct  IJnsubsidized  Consolidation 
I-'isn  is  the  rale  establi.shed  for  Direi  1 
Subsidized  Ia-.^it^s-  and  Dircrr.t 
lin"=ubsidiz(.d  l,o3ns  untlcr 
?.  C85,202(a)n).  ll.e  interrst  rate  on  a 
Direr?  PLUS  Consoli.ialjo.n  Loan  is  the 
Tn-j'  p^'iahhsbed  for  Dirt'ct  PLUS  I.-wns 
un.J.-i  §bSi  2G2faK2). 

(fi)  Hiipayr..eri.:  phrs.  A  r«.rrs>v» tj;  ;udy 
n-ft^  a  Dirtxt  Cti!ii,o!?da'.!cr.  Lo-:i  under 
r>'\\  tif  the  repayment  p!..r>s  dos<  rih-'ii  in 
s  Cv.:'.  2(!3.  extept  ihat— 

(i  J  A  bo-'Ovwer  .may  no;  r'y^iy  i-  Dsrei  1 
i'-'.'  .S  Consohdation  !  oan  uj:.*°t  the 
iru  ome cueli;)gen»  rensyrmMil  pifn;  ar.d 

(2}  A  borrower  who  became  eiigible  to 
i  onsriidate  a  defaiil'»*d  l!>an  undr.T 
pan!f:r,iph  (d){l)(ii)(E)  of  this  spttinn 
shall  repay  the  consoi-dation  loan  under 
the  income  contingent  repayment  plan 
uples.s — 

(i)  The  borrower  was  required  to  and 
did  make  a  payment  under  the  income 
contingent  repayment  plan  in  each  of 
the  prior  six  months;  and 


(ii)  The  borrower  makes  and  the 
Secretary  approves  a  request  to  rhangi' 
plans. 

())  Hf payment  period.  (1)  Except  as 
noted  in  paragraph  (i)f4)  of  this  serticn, 
the  repayment  period  for  a  Direct 
( -onsolidation  Loan  be<jins  on  the  <l«y 
the  loan  is  disbursed. 

(2)  !  jider  the  extended  or  grddt^nfed 
repav.r,!enf  plan,  the  Secretary 
detennines  the  repa\TnenJ  period  und^r 
«?  r.85.208(e)  on  the  basis  of  the 
outstanding  balances  on  ell  of  the 
borrower's  loans  that  are  eligible  for 
consohdation  and  the  balances  on  other 
education  loans  except  as  provided  in 
paragraph  {i)i3)  of  this  serti.-n. 

{3](!)  The  total  arriount  oi  oulatonding 
b3l;mccs  on  the  other  education  loans  ° 
used  to  determine  the  repaynjenf  period 
under  the  graduated  or  extended 
repayment  plan  may  not  exceod  the 
amount  of  the  Direct  Consolidation 
I  oan. 

(i;)  The  Ixjrrowei  indy  not  bo  in 
default  on  the  other  education  losn 
unless  the  borrower  has  made 
satiifdctory  repayment  arrsngen.ents 
with  the  holder  of  the  loan. 

tiii)  The  lender  of  the  other 
fducaf ional  loan  may  not  be  an 
individual. 

(4)  A  Direct  Consolidation  Lo;iii 
ret  eives  a  grace  period  if  it  includes  a 
Direct  Loan  or  FFEL  Program  loan  for 
which  the  borrower  is  in  an  in-s<;hool 
period  at  the  time  of  consolidation.  The 
repayment  period  begins  the  d.iy  aft*^r 
the  grace  period  ends. 

(j)  Repayment  schedule.  l\]  The 
Secretary  provides  a  borrower  of  a 
Direct  Consolidation  Loan  a  lo.payiwrtl 
?'.h'-du!e  before  the  borrowers  Hrst 
p.\vn;ent  is  due.  The  rnpaynicnt 
schtd'ile  identifies  the  borrower  s 
njoHthJy  repayment  iuuount  under  the 
r'.  paviK'ent  plan  s.-'w  !ed. 

(2)  ii  d  bHiTowcr  edds  an  »^lig-b!..  'ijin 
ti!  the  I  cji-johtlotion  loan  under 
prtr.igTriph  [r)  of  this  section,  the^ 
.S»"r;i-c-tar>'  liihles  tippropri.jtt; 
af.'in^t.-nents  to  the  borrower  s  monUily 
rr^payment  aniount  and  rc|Xiymeni 
P^t'-mI. 

!l)  Refunds  recei\ed  frn.ni  sthoois.  if 
«  lender  rw^eives  a  rT;f!,->d  .^r.>m  3  «;  bcol 
O!)  ;i  loan  that  hj<>  been  c.^i7:si.jit«»'.ed 
i.^t'j  H  DiriK.1  ConsoHdatiiM  L.oan.  the 
l^rti'  r  sh.;!!  transmit  tije  rr^fu^jd  a^id  an 
e.YpI^n.ilion  cf  tlr;  sourveci  the  ref;:r;d 
Jo  the  Secretary  within  30  d.-'ys  ni 

|!)  Special prmii^ionf-  for  (O.nt 
runuj'idation  loans.  The  Dro\  isions  of 
pcrpf^raphs  (1)  (I)  rhrat;gh'(.?)  of  this 
sf  rt  ion  apply  to  a  Direct  Cons^ilidrfJion 
Loan  obtained  by  two  mamed 
borroxxers. 


(1)  Deferment  To  obtain  a  deferment 
on  a  joint  Di.'ecl  Consolidation  I^»an 
under  §  685.204.  both  borrowers  shall 
mt^t  the  requirements  of  that  sf^inn 

(2)  Forbearance.  To  (*tain 
forbearance  on  a  joint  Direct 
Consolidation  Loan  under  §  fiH5  205. 
both  borrowers  shall  meet  the 
requirements  of  that  section. 

(3)  Discharge,  (i)  To  obtain  n 
dibcharpe  of  a  joint  Direct  Ccr:so};dat)r,n 
Loan  under  §  685.212,  each  borrrtwer 
shall  meet  the  reauiroments  for  one  ei 
the  tvpes  of  di-^rb-trge  described  in  fhst 
sei  tinn. 

(ii)  If  a  Ixfrrouer  meets  the 
requirements  for  discharge  under 
§685.212  (d)  or  (e)  on  a  loan  thst  was 
consolidated  into  a  joint  Direci 
Consolidation  Loan  and  the  borrowrr's 
spouse  does  not  raeet  the  requirements 
for  any  type  of  discharge  described  in 
§  685.21 2,  the  Secretary  dischariges  a 
portion  of  the  consolidation  loan  eq.,.;| 
to  the  amount  of  the  loan  that  would 
have  been  eligible  for  discharge  under 
the  provisions  of  §685.212  (d)  or  (e),  ;.s 
applicable. 

lAiilhor.ly.  20  U.S.C  107»-b,  10»7a  t-t  u-i, ) 

SUBPART  C— REQUIREMENTS. 
STANDARDS,  AND  PAYMENTS  FOR 
DIRECT  LOAN  PROGRAM  SCHOOLS 

$685,900  Agfftements  between  aw  efigible 
school  and  »»e  Secralaiy  for  parttdpoiton  in 
the  Direct  Loan  Program. 

(a)  General.  [1]  Participation  of  a 
school  in  the  Direct  Loan  Prog.ram 
means  that  eligible  students  at  the 
school  may  receive  Direct  Loans.  To 
partirlpat.'  in  the  Direct  Loan  Program, 
a  school  shall — 

(i)  Demon5lj3!e  fo  the  satisfaction  of 
the  .Secretary  thef  the  school  raeef<»  the 
lequiieir.t'Pts  for  eligibih'ty  under  the 
Act  and  apphcable  regiii3tir<n«:;  end 

(ii)  Enter  info  a  written  prn^ ra^n 
participption  rgre^-meiit  with  ihe 
Se  TPtarv 

(-')  ITie  chief  exwTiJtive  ofHcr  ol  th*- 
M  ht.fTil  shall  sign  the  pr-.-oTHm 
partj(  ;p,-.;:on  )p^?rnent  on  b*  h.lf  cf  ihf 
school. 

(hi  Ihogratiiparicipcitjori  nrreemti.t 
l:i  the  pr..i(^n;n  part)cip£fj.',n  agrpr.iu  r.'. 
Ih'-  s.'hr-.i!  s;.oil  prnrr.ise  tn  fi.n.pJv  with 
the  Act  and  applicable  rpgiil.^t  inns  and 
shall  agree  fo — 

(1)  Identify  eligible  students  who  retV 
s;,;drfr.t  finanual  assisla^.ty  at  the 
institution  in  acrordsnt*  \v»th  «.e«i)<i.i 

4 84  of  the  Act; 

(2)  Estimate  the  need  of  eoch  of  ihe?* 
stu(i;!nts  as  required  by  pa.-l  F  of  the  Ail 
for  an  acadei^ic  year.  For  purposes  rf 
csti!n,3ting  n-sed  a  Ehrect  i  )n£ubs)dized 
Loan,  a  Ehrect  PLUS  Loan,  or  any  loan 
obtained  under  any  Slate-spo.isonjd  ct 
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private  loan  program  may  be  used  to 
offset  the  expected  family  contribution 
of  the  student  for  that  year: 

(3)  Certify  that  the  amount  of  the  loan 
for  any  student  under  part  D  of  the  Act 
is  not  in  excess  of  the  annual  limit 
applicable  for  that  loan  program  and 
that  the  amount  of  the  loan,  in 
combination  with  previous  loans 
received  by  the  borrower,  is  not  in 
excess  of  the  aggregate  limit  for  that 
loan  program: 

(4)  Set  forth  a  schedule  for 
disbursement  of  the  proceeds  of  the  loan 
in  installments,  consistent  with  the 
requirements  of  section  428G  of  the  Act: 

(5)  Provide  timely  and  accurate 
information  to  the  Secretary  for  the 
servicing  and  collecting  of  loans — 

(i)  Concerning  the  status  of  student 
borrowers  {and  students  on  whose 
behalf  parents  borrow)  while  these 
students  are  in  attendance  at  the  school: 

(ii)  Upon  request  by  the  Secretary, 
concerning  any  new  information  of 
which  the  school  becomes  aware  for 
these  students  (or  their  parents)  after  the 
student  leaves  the  school;  and 

(iii)  Concerning  student  eligibility  and 
need,  for  the  alternative  origination  of 
loans  to  eligible  students  and  parents  in 
accordance  with  part  D  of  the  Act; 

(6)  Provide  assurances  that  the  school 
will  comply  with  requirements 
established  by  the  Secretary  relating  to 
student  loan  information  with  respect  to 
loans  made  under  the  Direct  Loan 
Program; 

(7)  Provide  that  the  school  will  accept 
responsibility  and  financial  liability 
stemming  from  its  failure  to  perform  its 
functions  pursuant  to  the  agreement: 

(8)  Provide  that  eligible  students  at 
the  school  and  their  parents  may 
participate  in  the  programs  under  part  B 
of  the  Act  at  the  discretion  of  the 
Secretary  for  the  period  during  which 
the  school  participates  in  the  Direct 
Loan  Program  under  part  D  of  the  Act. 
except  that  a  student  may  not  receive 
loans  under  both  part  D  of  the  Act  and 
part  B  of  the  Act  for  the  same  period  of 
enrollment  and  a  parent  (borrowing  for 
the  same  student)  may  not  receive  loans 
under  both  part  D  of  the  Act  and  part 

B  of  the  Act  for  the  same  period  of 
enrollment; 

(9)  Provide  for  the  implementation  of 
a  quality  assurance  system,  as 
established  by  the  Secretary  and 
developed  in  consultation  with  the 
school,  to  ensure  that  the  school  is 
complying  with  program  requirements 
and  meeting  program  objectives; 

(10)  Provide  that  the  school  will  not 
charge  any  fees  of  any  kind,  however 
described,  to  student  or  peirent 
borrowers  for  origination  activities  or 
the  provision  of  any  information 


necessary  for  a  student  or  parent  to 
receive  a  loan  under  part  D  of  the  Act 
or  any  benefits  associated  with  such  a 
loan; and 

(11}  Comply  with  cthor  provisions, 
that  the  Secretary  determines  are 
necessary  to  protect  the  interests  of  the 
L'nitad  States  and  to  promote  the 
purposes  of  part  D  of  the  Act. 

(c)  Origini:tion.  (1)  If  a  school  or 
consortium  o'^iginates  loans  in  the 
Direct  Loan  Pro!;rani,  it  shall  enter  into 
a  supplemental  agreement  that — 

(i)  Providos  that  the  school  or 
consO-'liuni  will  originate  loans  to 
eligible  students  and  parents  in 
accordance  with  part  D  of  the  Act  ;  and 

(ii)  Pro\ I'J.- i  th.'it  the  note  or  e\idence 
of  obligation  on  the  loan  is  the  property 
of  the  Secretary. 

(2)  The  chief  executive  officer  of  the 
school  shall  sign  the  supplemental 
agreement  on  behalf  of  the  school. 

(.Authority:  20  U.S.C.  1087a  et  seq..  1094) 

§  685.301    Certification  of  a  loan  by  a  Direct 
Loan  Progranf)  school. 

(a)  Determining  eligibility  and  loan 
aniount.  (1)  A  school  participating  in 
the  Direct  Loan  Program  shall  ensure 
that  any  information  it  provides  to  the 
Secretary  in  connection  with  loan 
origination  is  complete  and  accurate. 
Except  as  provided  in  34  CFR  Part  668. 
subpart  E.  a  school  may  rely  in  good 
faith  upon  statements  made  in  the 
applij;ation  by  the  student. 

(2)  A  school  shall  provide  to  the 
Secretary  borrower  information  that 
includes  but  is  not  limited  to — 

(i)  The  borrower's  eligibility  for  a 
loan,  as  determined  in  accordance  with 
§§63.5.200  and  685  203: 

(ii)  The  student's  lean  amount:  and 

(lii)  The  anticipated  and  actual 
disbijrsement  date  or  dates  and 
disbursement  amounts  of  the  loan 
proceeds. 

(31  A  school  may  not  certify  a  Direct 
Sub.sidized,  Direct  Unsubsidized,  or 
Direct  PLLIS  Loan,  or  a  combination  of 
loans,  for  an  amount  that — 

(i)  The  school  has  reason  to  know 
wouki  result  in  the  borrower  exceeding 
the  annual  or  maximum  loan  amounts 
in  §685.203;  or 

(ii)  Exceeds  the  student's  estimated 
cost  of  attendance  less — 

(.A)  The  student's  estimated  financial 
assistance  for  that  period;  and 

(B)  In  the  case  of  a  Direct  Subsidized 
Loan,  the  borrower's  expected  family 
contribution  for  that  period. 

(4)(i)  A  school  determines  a  Direct 
Subsidized  or  Direct  Unsubsidized  Loan 
amount  in  accordance  with  §  685.203 
and  the  definitions  in  34  CFR  668.2  for 
the  proration  of  loan  amounts  required 
for  undergraduate  students. 


(ii)  When  prorating  a  loan  amount  for 
a  student  enrolled  in  a  program  of  study 
with  less  than  a  full  academic  year 
remaining,  the  school  need  not 
recalculate  the  amount  of  the  loan  if  the 
number  of  hours  for  which  an  eligible 
student  is  enrolled  changes  after  the 
school  certifies  the  loan. 

(5)  A  school  may  refuse  to  certify  a 
Direct  Subsidized,  Direct  Unsubsidized, 
or  Direct  PLUS  Loan  or  may  reduce  the 
borrower's  determination  of  need  for  the 
loan  if  the  reason  for  that  action  is 
documented  and  provided  to  the 
student  in  writing,  and  if — 

(i)  The  determination  is  made  on  a 
case-by -case  basis; 

(ii)  "The  documentation  supporting  the 
determination  is  retained  in  the 
student's  file;  and 

(iii)  The  school  does  not  engage  in 
any  pattern  or  practice  that  results  in  a 
denial  of  a  borrower's  access  to  Direct 
Loans  because  of  the  borrower's  race, 
gender,  color,  religion,  national  origin, 
age,  disability  status,  or  income. 

(6)  A  school  may  not  assess  a  fee  for 
the  completion  or  certification  of  any 
Direct  Loan  Program  forms  or 
information. 

(b)  Determining  disbursement  dates 
and  amounts.  (1)  Before  disbursing  a 
loan,  a  school  that  originates  loans  shall 
determine  that  all  information  required 
by  the  loan  application  and  promissory 
note  has  been  provided  by  the  borrower 
and,  if  applicable,  the  student. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  rection,  a  school  shall 
establish  disbursement  dates  for  any 
Direct  Loan  made  for  a  period  of 
enrollment  as  follows: 

(i)  Except  as  provided  in  paragraph 
(b)'2}(iv)  of  this  section,  disbursements 
must  be  in  two  or  more  installments. 

(ii)  No  installment  m.ay  exceed  one- 
half  the  loan. 

(iii)  At  least  one-half  of  the  loan 
period  must  elapse  before  the  second 
installment  is  disbursed  except  as 
necessary  to  permit  the  second 
installment  to  be  disbursed  at  the 
beginning  of  the  next  semester,  quarter, 
or  similar  division  of  the  loan  period. 

(iv)  If  at  least  one-half  of  the  loan 
period  has  elapsed  when  the  first 
disbursement  is  made,  the  loan  may  be 
disbursed  in  a  single  installment. 

(3)  A  school  that  is  not  in  a  State  is 
not  required  to  establish  disbursement 
dates  under  paragraph  (b)(2)  of  this 
section. 

(c)  Promissory  note  handling.  (1)  The 
Secretary  provides  promissory  notes  for 
use  in  the  Direct  Loan  Program.  A 
school  may  not  modify,  or  make  any 
additions  to,  the  promissory  note 
without  the  Secretary's  prior  written 
approval. 


FederalRegister  /Vol.  59.  No.  159  /  Thursday.  August  18.  1994  /  Proposed  Rules 


42673 


(2)  A  school  that  originates  a  loan 
shall  provide  to  the  Secretary  an 
executed,  legally  enforceable 
promissior)'  note  as  proof  of  fb« 
borrower's  indebtedness. 
(Authority:  20  U.S.C.  10873  ^.'  srt/.) 

§685.302    Schedule  requirements  for 
courses  of  stutfy  by  correspondence. 

(a)  This  section  contains  requirenr^nts 
relating  to  the  enrollreent  status  of 
students  in  schools  that  offer  progran-;s 
of  study  by  correspondence. 

fb)  A  school  that  offers  a  course  of 
study  by  correspondence  shall  establish 
a  schedule  for  submission  of  lessons  by 
its  students  and  provide  it  to  a 
prospective  student  prior  to  the 
student's  enrollment. 

(c)  The  school  shall  include  in  its 
schedule — 

(1)  A  due  date  for  each  lesson  in  the 
course: 

(2)  A  description  of  the  options,  if 
any,  available  to  the  student  for  altering 
the  sequence  of  lesson  submissions  from 
the  sequence  in  virhich  they  aio 
otherwise  required  to  be  submitted; 

(3)  The  date  by  which  the  cour.se  is  to 
be  completed;  and 

(4)  Tne  date  by  which  any  resident 
training  must  begin,  the  location  of  any 
resident  training,  and  the  period  of  time 
within  which  that  resident  training 
must  be  completed. 

(Authority:  20  U.S.C.  1G&7aet  xeq.) 

§  685.303    Processing  loan  proceeds  and 
counseling  borrowers. 

(a)  Purpose.  This  section  establishes 
rjles  governing  a  school's  processing  of 
a  borrower's  Direct  Siibsidizcd,  Direct 
Unsubsidized,  or  Direct  PLUS  Loan 
proceeds,  and  for  counseling  borrowers. 
The  school  shall  also  comply  with  any 
rules  for  processing  loan  proceeds 
contained  in  34  CFR  Part  668. 

(b)  General.— {1)li)  A  school  that 
initiates  the  drawdown  of  funds.  A 
school  may  not  disburse  loan  proceeds 
to  a  borrower  unless  the  school  has 
obtained  an  executed,  legally 
enforceable  promissory  note  from  the 
borrower. 

(ii)  A  school  that  does  not  initiate  the 
drawdown  of  funds.  A  school  may 
disburse  loan  proceeds  only  to  a 
borrower  for  whom  the  school  has 
received  funds  from  the  Secretary. 

(2)(i)  Except  in  the  case  of  a  late 
disbursement  under  paragraph  (d)  of 
this  section,  or  as  provided  in  paragraph 
(b)(2)(iii)  of  this  section,  a  school  may 
disburse  loan  proceeds  only  to  a  student 
whom  the  school  determines  has 
continuously  maintained  eligibility  in 
accordance  with  the  provisions  of 
§  685.200  from  the  beginning  of  the  loan 
period  described  in  the  promissory  note. 


(ii)  If.  after  a  school  makes  the  first 
disbursement  to  a  borrower,  the  student 
becomes  ineligible  due  solely  to  the 
schools  loss  of  eligibility  to  participate 
Jn  the  title  iV  programs  or  the  Direct 
Lovsn  Program,  the  school  may  make 
subsequent  disbursements  to  the 
bo.rower  as  permittod  by  34  C"R  Pari 
W,8. 

(iii)  If,  prior  to  m-iking  any 
disburseinent  to  a  borrower,  the  student 
temporarily  ceases  to  be  etuoUed  on  at 
li-ast  a  half-time  basis,  the  school  may 
make  a  disbiursement  and  any 
subsequent  disbursement  to  the  student 
if  the  school  determines  and  do«Ajments 
in  the  student's  Hie — 

(A)  That  the  student  has  resumed 
enrollment  on  at  least  a  half-Ume  basis; 

(B)  The  student's  revised  cost  of 
attendance;  and 

(G)  That  the  student  continues  to 
qualify  for  the  entire  amount  of  the  loan, 
notwithstanding  any  reduction  in  the 
student's  cost  of  attendance  caused  by 
the  student's  temporary  cessation  of 
enrollment  on  at  least  a  half-time  basis. 

(3)  if  a  registered  student  withdraws 
or  is  expelled  prior  to  the  first  day  of 
classes  of  the  period  of  enrollment  for 
which  the  loan  is  made,  or  fails  to 
attend  school  during  that  period,  or  if 
the  school  is  unable  for  any  other  reason 
to  document  that  the  student  attended 
school  during  that  period,  the  school 
shall  notify  the  Secretary,  within  30 
days  of  the  date  described  in 

§  685.304(a),  of  the  student's 
withdrawal,  expulsion,  or  failure  to 
attend  school,  as  applicable,  and  return 
to  the  Secretary — 

(i)  Any  loan  proceeds  credited  by  the 
school  to  the  student's  account;  and 

(ii)  Tlie  amount  of  payments  rnade  by 
the  student  to  the  school,  to  the  extent" 
that  they  do  not  exceed  the  aj-nount  of 
any  loan  proceeds  di.sbur5ed  by  the 
school  to  the  student. 

(4)  If  a  student  is  enrolled  in  the  first 
year  of  an  undergraduate  program  of 
study  and  has  not  previously  received  a 
Federal  Stafford,  Federal  Supplemental 
Loans  for  Students,  Direct  Subsidized, 
or  Direct  Unsubsidized  Loan,  a  school 
may  not  disburse  the  proceeds  of  a 
Direct  Subsidized  or  Direct 
Unsubsidized  Loan  until  30  days  after 
the  first  day  of  the  student's  program  of 
study. 

(c)  Processing  of  the  proceeds  of  a 
Direct  Loan. — (1)  Schools  that  use 
student  accounts.  Aher  a  student  has 
registered,  a  school  that  \ises  student 
accounts  shall — 

(i)  Credit  the  amount  of  the  loan 
proceeds  to  the  student's  account  not 
more  than  21  days  prior  to  the  first  day 
of  the  period  of  enrollment; 


()i)  Notify  the  borrower  m  writing  that 
it  has  so  credited  that  account;  and 

(iii)  Make  available  to  the  borrov.  .^r 
the  remauiing  loan  proceeds.  The  sch.H.l 
shall  make  remaining  loan  procee«is 
available  to  the  borrower  no  sooner  than 
10  da\sb«>fore  the  Tirst  day  of  the  period 
of  enrollment  and  no  later  than  45  days 
after  disbursement.  For  purposes  of  this 
paragraph,  the  "remaining  loan 
proceeds"  means  those  proceeds  that 
remain  after  the  allowable  charges  owrd 
to  the  school  by  the  student  have  bern 
saiisfied. 

(2)  Schools  that  do  not  use  student 
accounts.  Aff'jr  a  student  has  registerrd, 
a  school  that  does  not  use  student 
accounts  shall,  no  sooner  than  10  days 
before  the  first  day  of  the  period  of 
enrollment,  disburse  the  loan  to  the 
borrower. 

(3)  Proceeds  held  for  the  benefit  of  a 
student.  Upon  the  written  request  of  the 
student,  the  school,  as  a  fiduciary  for 
the  benefit  of  the  student,  may  hold  loan 
proceeds  in  order  to  assist  the  student 
in  managing  his  or  her  loan  funds  for 
the  remainder  of  the  academic  year.  The 
school  shall  maintain  these  funds  in  a 
separate  account  established  solely  for 
the  purp.:)se  of  holding  students'  funds 
and  may  not  commingle  them  with 
other  funds  or  use  them  for  any  other 
purpose. 

(d)  Late  disbursement.  (1)  For 
purposes  of  this  paragraph,  a 
disbursement  is  late  if  the  school 
delivers  loan  proceeds — 
(i)  After  the  loan  period;  or 
(ii)  Bufore  the  end  of  the  loan  penod 
but  ai^er  the  student  ceased  to  be 
enrolled  at  the  school  on  at  least  a  half- 
lime  basis. 

(2)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  a  school  may  not 
make  any  late  disbursement  beyond  the 
60th  day  aftei  the  apphcable  condition 
in  paragraph  (d)(1)  of  this  section. 

(3)  Notwithstanding  paragraph  (dH4) 
of  this  section,  a  school  may  not  make — 

(i)  A  late  subsequent  disbursement  of 
a  Direct  Subsidized  or  Direct 
Unsubsidized  Loan  to  a  borrower  who 
has  ceased  to  be  enrolled  on  at  least  a 
half-time  basis  unless  the  borrower  has 
graduated  or  successfully  completed  the 
period  of  enrollment  for  which  the  loan 
was  intended;  or 

(ii)  Any  late  disbursement  that,  under 
34  CFR  Part  668.  is  considered  to  be 
awarded  for  a  period  in  which  the 
student  was  not  enrolled  on  at  least  a 
half-time  basis  at  the  school. 

(4)  In  exceptional  drciunstances,  a 
school  may  make  a  disbursement  within 
30  days  after  the  period  described  in 
(d)(2)  of  this  section.  If  it  does  so.  the 
school  shall  document  the  exceptional 
circumstances  in  the  student's  file. 
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(e)  Initial  counseling.  (1)  Except  as 
provided  in  paragraph  (e)(5)  of  this 
section,  a  school  shall  conduct  initial 
counseling  prior  to  making  the  first 
disbursement  of  the  proceeds  of  a  Direct 
Subsidized  or  Direct  Unsubsidized  Loan 
to  a  borrower  unless — 

(i)  The  borrower  enrolled  in  a 
correspondence  program  or  a  study- 
abroad  program  approved  for  credit  at 
the  home  school;  or 

(ii)  The  borrower  has  received  a  prior 
Direct  Subsidized,  Direct  Unsubsidized, 
Federal  Stafford,  Federal  Unsubsidized 
Stafford,  or  Federal  SLS  Loan. 

(2)  The  counseling  must  be  in  person, 
by  audiovisual  presentation,  or  by 
computer-assisted  technology.  In  each 
case,  the  school  shall  ensure  that  an 
individual  with  knowledge  of  the  title 
IV  programs  is  reasonably  available 
shortly  after  the  counseling  to  answer 
the  borrower's  questions  regarding  those 
programs.  In  the  case  of  a  student 
eru-olled  in  a  correspondence  program 
or  a  study-abroad  program  approved  for 
credit  at  the  home  school,  the  school 
shall  provide  the  borrower  with  wTitten 
counseling  materials  by  mail  prior  to 
disbursing  the  loan  proceeds. 

(3)  In  conducting  the  initial 
counseling,  the  school  shall — 

(i)  Emphasize  to  the  borrower  the 
seriousness  and  importance  of  the 
repayment  obligation  the  borrower  is 
assuming; 

(ii)  Describe  in  forceful  terms  the 
likely  consequences  of  default, 
including  adverse  credit  reports, 
garnishment  of  wages,  and  litigation; 

(iii)  Provide  the  borrower  with  general 
information  with  respect  to  the  average 
indebtedness  of  students  who  have 
obtained  Direct  Subsidized- or  Direct 
Unsubsidized  Loans  for  attendance  at 
that  school  or  in  the  borrower's  program 
of  study;  and 

(iv)  Inform  the  student  as  to  the 
average  anticipated  monthly  repayment 
for  those  students  based  on  the  average 
indebtedness  provided  under  paragraph 
(c)(2)(iii)  of  this  section. 

(4)  Additional  matters  that  the 
Secretary  recommends  that  a  school 
include  in  the  initial  counseling  session 
or  materials  are  set  forth  in  Appendix  D 
to  34  CFR  Fart  668. 

(5)  A  school  may  adopt  an  alternative 
approach  for  initial  counseling  as  part  of 
thf'  school  s  quality  assurance  plan 
described  in  §  685.300(b)(9).  If  a  school 
adopts  an  alternative  approach,  it  is  not 
required  to  meet  the  requirements  of 
paragraphs  (e)(l)-{3)  of  this  section 
unless  the  Secretary  determines  that  the 
alternative  approach  is  not  adequate. 
The  alternative  approach  must — 

Ii)  Ensure  that  each  borrower  subject 
to  initial  counseling  under  paragraph 


(e)(1)  of  this  section  receives  written 
counseling  materials  that  contain  the 
information  described  in  paragraph 
(e)(3)  of  this  section; 

(ii)  Be  designed  to  target  those 
students  who  are  most  likely  to  default 
on  their  repayment  obligations  and 
provide  them  more  intensive  counseling 
and  support  services;  and 

(iii)  Include  performance  measures 
that  demonstrate  the  effectiveness  of  the 
school's  alternative  approach. 

(f)  Exit  counseling.  (1)  A  school  shall 
conduct  in-person  exit  counseling  with 
each  Direct  Subsidized  or  Direct 
Linsubsidized  Loan  borrower  shortly 
before  the  borrower  ceases  at  least  half- 
time  study  at  the  school,  except  that — 

(i)  In  the  case  of  a  correspondence 
program,  the  school  shall  provide  the 
borrower  with  written  counseling 
materials  by  mail  within  30  days  aftor 
the  borrower  completes  the  program; 
ami 

(ii)  If  the  borrower  withdraws  from 
school  without  the  school's  prior 
knowledge  or  fails  to  attend  an  exit 
counseling  session  as  scheduled,  the 
school  shall  mail  written  counseling 
materials  to  the  borrower  at  the 
borrower's  last  known  address  within 
30  days  after  the  school  learns  that  the 
borrower  has  withdrawm  from  school  or 
failed  to  attend  the  scheduled  session. 

(2)  In  conducting  the  exit  counseling, 
the  school  shall — 

(i)  Inform  the  student  of  the  average 
anticipated  monthly  repayment  amount 
based  on  the  student's  indebtedness; 

(ii)  Review  for  the  borrower  available 
repayment  options  including  the 
standard  repayment,  extended 
repayment,  graduated  repayment,  and 
income  contingent  repayment  plans, 
and  loan  consolidation); 

(iii)  Provide  options  to  the  borrower 
concerning  those  debt-management 
strategies  that  the  school  determines 
would  facilitate  repayment  by  the 
borrower; 

(iv)  E.xplain  to  the  borrower  how  to 
contact  the  party  servicing  the  student's 
Direct  Loans; 

(v)  Meet  the  requirements  described 
in  paragraphs  (c)(1)  (i)  and  (ii)  of  this 
srjctidn: 

(vi)  Reviow  with  tho  borrower  the 
rondilions  under  which  the  borrower 
may  defer  repayment  or  obt.nin 
cancellation  of  a  loan:  and 

Ivii)  Require  the  bfrrower  to  provide 
corrtxtions  to  the  school's  records 
concerning  name,  address,  social 
security  number,  references,  and 
driver's  license  number,  as  well  as  the 
narng  and  address  ci  the  borrower's 
expected  employer  (if  known).  The 
school  shall  provide  this  information  to 
the  Secretary  within  60  days. 


(3)  Additional  matters  that  the 
Secretary  recoriimends  that  a  school 
include  in  the  exit  counseling  session  or 
materials  are  set  forth  in  Appendix  D  to 
34  CFR  Part  668. 

(4)  The  school  shall  maintain  in  the 
student  borrower's  file  documentation 
substantiating  the  school's  compliance 
with  paragraphs  (e)  and  (f)  of  this 
section  as  to  that  borrower. 

(g)  Treatment  of  excess  loan  proceeds. 
Before  the  disbursement  of  any  Direct 
Subsidized  or  Direct  Unsubsidized  Loan 
proceeds,  if  a  school  learns  that  the 
borrower  will  receive  or  has  received 
financial  aid  for  the  period  of 
enrollment  for  which  the  loan  was 
intended  that  exceeds  the  amount  of 
assistance  for  which  the  student  is 
eligible,  the  school  shall  reduce  or 
eliminate  the  overaward  by  either — 

(1)  Using  the  student's  Direct 
Unsubsidized,  Direct  PLUS,  or  State- 
sponsored  or  another  non-Federal  loan 
to  cover  the  expected  family 
contribution,  if  not  already  done;  or 

(2)  Reducing  one  or  more  subsequent 
disbursements  to  eliminate  the 
overaward. 

(.•\utl-.ority:  20  U.S.C.  1087a  et  seq.) 

§  685.304    Detenmining  the  date  of  a 
student's  withdrawal. 

(a)  A  school  shall  follow  the 
procedures  in  34  CFR  668.22(i)  in 
determining  the  student's  date  of 
withdrawal. 

(b)  The  school  shall  use  the  date 
determined  under  paragraph  (a)  of  this 
section  for  the  purpose  of  reporting  to 
the  Secretary  the  student's  date  of 
withdrawal  and  for  determining  when  a 
refund  must  be  paid  under  §  685.305. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.305    Payment  of  a  refund  to  the 
Secretary. 

(a)  General.  By  applying  for  a  Direct 
Loan,  a  borrower  authorizes  the  school 
to  pay  directly  to  the  Secretary  that 
portion  of  a  refund  from  the  school  that 
is  allocable  to  the  loan.  A  school — 

(1)  Shall  pay  that  portion  of  the 
student's  refimd  that  is  allocable  to  a 
Direct  Loan  to  the  Secretary;  and 

(2)  Shall  provide  simultaneous 
v.Titten  notice  to  the  borrower  if  the 
school  pays  a  refund  to  the  Secretary  on 
behalf  of  that  student. 

(b)  Detentiination,  allocation,  and 
payment  of  a  refund.  In  determining  the 
portion  of  a  student's  refund  that  is 
allocable  to  a  Direct  Loan,  the  school 
shall  follow  the  procedures  established 
in  34  CFR  668.22  for  allocating  and 
paying  a  refund  that  is  due. 

(Authority:  20  U.S.C.  1087a  et  seq.) 
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§685.306    Withdrawal  procedure  for 
schools  participating  in  the  Direct  Loan 
Program. 

(a)  A  school  participating  in  the  Direct 
Loan  Program  may  withdraw  from  the 
program  by  providing  written  notice  to 
the  Secretary. 

(b)  A  participating  school  that  intends 
to  withdraw  from  the  Direct  Loan 
Program  shall  give  at  least  60  days 
notice  to  the  Secretary. 

(c)  Unless  the  Secretary  approves  an 
earlier  date,  the  withdrawal  is  effective 
on  the  later  of — 

(1)  60  days  after  the  school  notifies 
the  Secretary;  or 

(2)  The  date  designated  by  the  school. 
(Authority:  20  U.S.C.  1087a  et  seq.) 

§685.307    Remedial  actions. 

(a)  General.  The  Secretary  may 
require  the  repayment  of  funds  and  the 
purchase  of  loans  by  the  school  if  the 
Secretary  determines  that  the 
unenforceabiUty  of  a  loan  or  loans,  or 
the  disbursement  of  loan  amounts  for 
which  the  borrower  was  ineligible, 
resulted  in  whole  or  in  part  from— 

(1)  The  school's  violation  of  a  Federal 
statute  or  regulation;  or 

(2)  The  school's  negligent  or  willful 
false  certification. 

(b)  In  requiring  a  school  to  repay 
funds  to  the  Secretary  or  to  purchase 
loans  from  the  Secretary  in  connection 
with  an  audit  or  program  review,  the 
Secretary  follows  the  procedures 
described  in  34  CFR  Part  668,  Subpart 
H. 

(c)  The  Secretary  may  impose  a  fine 
or  take  an  emergency  action  against  a 
school  or  limit,  suspend,  or  terminate  a 
school's  participation  in  the  Direct  Loan 
Program  in  accordance  with  34  CFR  Part 
668,  Subpart  G. 

(Authority:  20  U.S.C.  1087a  et  seq.] 

§  685.308    Administrative  and  fiscal  control 
and  fund  accounting  requirements  for 
schools  participating  In  the  Direct  Loan 
Program. 

(a)  General.  A  participating  school 
shall — 

(1)  Establish  and  maintain  proper 
administrative  and  fiscal  procedures 
and  all  necessary  records  as  set  forth  in 
this  part  and  in  34  CFR  Part  668  in  order 
to— 

(i)  Protect  the  rights  of  student  and 
parent  borrowers; 

(ii)  Protect  the  United  States  from 
unreasonable  risk  of  loss;  and 

(iii)  Comply  with  specific 
requirements  in  those  regulations;  and 

(2)  Submit  all  reports  required  by  this 
part  and  34  CFR  Part  668  to  the 
Secretary. 

(b)  Student  status  confirmation 
reports.  A  school  shall— 


(1)  Upon  receipt  of  a  student  status 
confirmation  report  from  the  Secretary, 
complete  and  return  that  report  to  the 
Secretary  within  30  days  of  receipt;  and 

(2)  Unless  it  expects  to  submit  its  next 
student  status  confirmation  report  to  the 
Secretary  within  the  next  60  days,  notify 
the  Secretary  within  30  days  if  it 
discovers  that  a  Direct  Subsidized, 
Direct  Unsubsidized,  or  Direct  PLUS 
Loan  has  been  made  to  or  on  behalf  of 

a  student  who — 

(i)  Enrolled  at  that  school  but  has 
ceased  to  be  enrolled  on  at  least  a  half- 
time  basis;  or 

(ii)  Has  been  accepted  for  enrollment 
at  that  school  but  failed  to  enroll  on  at 
least  a  half-time  basis  for  the  period  for 
which  the  loan  was  intended. 

(3)  The  Secretary  provides  student 
status  confirmation  reports  to  a  school 
at  least  semi-annually. 

(4)  The  Secretary  may  provide  the 
student  status  confirmation  report  in 
either  paper  or  electronic  format. 

(c)  Record  retention  requirements. 
Unless  othenvise  directed  by  the 
Secretary,  the  school  or  its  successors — 

(1)  Shall  keep  all  records  required 
under  this  part  for  five  years  following 
the  student's  last  day  of  attendance  at 
the  school; 

(2)  Shall  keep  copies  of  reports  and 
other  forms  used  by  the  school  relating 
to  the  Federal  Direct  Stafford,  Federal 
Direct  Unsubsidized  Stafford,  or  Federal 
Direct  PLUS  Loan  Programs  for  five 
years  after  completion; 

(3)  Shall  keep  all  records  involved  in 
any  loan,  claim,  or  expenditure 
questioned  by  a  Federal  audit  until 
resolution  of  any  audit  questions. 

(4)  In  the  event  of  the  school's 
closure,  termination,  suspension,  or 
change  in  ownership  resulting  in  a 
change  of  control  as  described  in  34 
CFR  Part  600,  shall  provide  for  the 
retention  of  the  records  and  reports 
required  by  this  part  and  for  access  by 
the  Secretary  or  the  Secrei.ary's 
authorized  representatives  to  those 
records  and  reports  for  inspection  and 
copying;  and 

(5)  May  keep  files,  records,  and  copies 
of  reports  in  microform  or  other  media 
formats. 

(d)  Loan  record  requirements.  In 
addition  to  the  records  required  by  34 
CFR  Part  668,  for  each  Direct 
Subsidized,  Direct  Unsubsidized,  and 
Direct  PLUS  Loan  received  under  this 
part  by  or  on  behalf  of  its  students,  a 
school  shall  maintain  a  copy  of  any 
apphcation  data  submitted  to  the 
Secretary  and  shall,  upon  request, 
produce  a  record  of — 

(1)  The  amount  of  the  loan  and  the 
loan  period: 


(2)  The  data  m  an  individual  studfmt 
budget  or  the  school's  itemized  standard 
budget  that  were  used  in  calculating  the 
student's  estimated  cost  of  attendance; 

(3)  The  sources  and  amounts  of 
financial  assistance  available  to  the 
student  that  the  school  used  in 
determining  the  student's  estimated 
financial  assistance  for  the  loan  period 
in  accordance  with  §685.102; 

(4)  The  amount  of  the  student's 
tuition  and  fees  paid  for  the  loan  period 
and  the  date  the  student  paid  the  tuition 
and  fees; 

(5)  The  amount  and  basis  of  its 
calculation  of  any  refund  paid  to  or  on 
behalf  of  a  student; 

(6)  In  the  case  of  a  Direct  Subsidized 
Loan  under  §  685.200,  the  data  used  to 
determine  the  student's  expected  family 
contribution; 

(7)  In  the  case  of  a  Direct  Subsidized. 
Direct  Unsubsidized,  or  Direct  PLUS 
Loan,  the  date  of  each  disbursement  of 
the  loan. 

(8)  The  information  collected  at  the 
exit  interview;  and 

(9)  Any  other  matter  for  which  a 
record  would  be  required  for  the  school 
to  be  able  to  docimaent  its  compliance 
with  applicable  requirements  with 
respect  to  the  loan. 

(e)  Inspection  requirements.  Upon 
request,  a  school  or  its  agent  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Department  of 
Education  Office  of  Inspector  General, 
and  the  Comptroller  General  of  the 
United  States,  or  their  authorized 
representatives,  in  the  conduct  of 
audits,  investigations,  and  program 
reviews  authorized  by  law.  This 
cooperation  must  include — 

(1)  Providing  timely  access  for 
examination  and  copying  of  the  records 
(including  computerized  records) 
required  by  the  apphcable  regulations 
and  to  any  other  pertinent  books, 
documents,  papers,  computer  programs, 
and  records;  and 

(2)  Providing  reasonable  access  to 
school  personnel  associated  with  the 
school's  administration  of  the  programs 
under  title  IV  of  the  Act  for  the  purpose 
of  obtaining  information  relating  to  the 
school's  administration  of  the  programs 
under  title  IV  of  the  Act.  In  providing 
reasonable  access,  the  school  may  not — 

(i)  Refuse  to  supply  any  information 
regarding  the  school's  administration  of 
the  programs  under  title  IV  of  the  Act 
deemed  relevant  by  the  Secretary; 

(ii)  Refuse  to  i>ennit  interviews  with 
those  persoimel  without  the  presence  of 
representatives  of  the  school's 
management;  and 

(iii)  Refuse  to  permit  interviews  with 
school  personnel  unless  they  are 
recorded  by  the  school. 
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(f)  bafonnaOon  sharing.  (1)  Upon 
request  by  the  Secretary,  a  school 
ptomptly  dieU  provide  the  Secretary 
with  any  inCoRDation  the  school  has 
regarding  the  last  known  address, 
surname,  employer,  and  employer 
address  of  a  bwroww  who  attends  or 
has  attended  the  school. 

(2)  If  the  school  discovers  that  a 
student  who  is  enrolled  and  who  has 
received  a  Direct  Subsidized  or  Direct 
Unsubsidized  Loan  has  changed  his  or 
her  permanent  address,  the  school  shall 
notify  the  Secretary. 

(g)  Accounting  requirements.  (1)  A 
school  shall  establish  and  maintain  on 
a  current  basis  financial  records  that 
reflect  all  transactions  for  the  bank 
account  specified  in  paragraph  (h)(1)  of 
this  section.  The  school  shall  establish 
and  maintain  general  ledger  control 
accounts  and  related  subsidiary 
accounts  that  identify  each  program 
transaction  and  separately  account  for 
those  transactions. 

(2)  The  school  shall  account  for 
receiving  and  expending  Direct  Loan 
Program  funds  in  accordance  with 
generally-accepted  accounting 
principles. 

(h)  Dinct  Loan  Program  bank 
account.  (1)  The  school  shall  establish 
and  maintain  a  bank  account  as  trustee 
for  the  Secretary  and  the  borrower  for 
Direct  Loan  Program  funds.  The  school 
shall  notify  the  bank  in  writing  that  the 
[Mrect  Loan  Program  account  contains 
Federal  funds.  In  addition,  the  school 
shall  ensure  that  the  word  "Federal"  is 
in  the  name  of  the  school's  Direct  Loan 
Program  account.  Unless  the  Secretary- 
requires  otherwise,  the  school's  Direct 
Loan  Program  account  need  not  be  a 
separate  bank  account. 

(2)  Any  interest  earned  on  Direct  Loan 
Program  funds  deposited  in  the  school's 
account  is  considered  Federal  funds  and 
must  be  returned  to  the  Secretary. 

(i)  Division  of  functions.  A  school 
shall  divide  the  functions  of  authorizing 
payments  and  disbursing  funds  to 
borrowers  so  that  no  single  office  has 
responsibihty  for  both  functions  under 
the  Direct  Loan  Program. 

(j)  Limit  on  use  of  funds.  Except  for 
funds  paid  to  a  school  under  section 
452(b)(1)  of  the  Act,  funds  received  by 
a  school  under  this  part  may  be  used 
only  to  make  Direct  Loans  to  eligible 
borrowers  and  may  not  be  used  or 
hypothecated  for  any  other  purpose 

(.Authority:  20  U.S.C.  1087a  et  seq  ) 


Subpart  D— Schoot  PaiUcipatkm  and 
Loan  Origination  in  the  Direct  Loan 
Progitam 

§685.400    School  participatf on 
requirements  for  academic  years  1996-1997 
and  btyontf. 

(a)  In  order  to  participate  in  the  Direct 
Loan  Program,  a  school  must  meet  the 
eligibility  requirements  in  section  435(a) 
of  the  Act,  including  the  requirement 
that  it  have  a  cohort  default  rate  of  less 
than  25  percent  for  at  least  one  of  the 
three  most  recent  hscal  years  for  which 
data  are  available  imle.ss  the  school  is 
exempt  from  this  requirement  imder 
section  435(a)(3)(C). 

(b)  In  order  to  qualify  for  initial 
participation,  the  school  must  not  be 
subject  to  an  emergency  action  or  a 
proposed  or  final  limitation, 
suspension,  or  termination  action  under 
sections  428lb)(l)(T),  432(h),  or  487(c) 
of  the  Act. 

(c)  If  schools  apply  as  a  consortium, 
each  school  in  the  consortium  must 
meet  the  requirements  in  paragraphs  (a) 
and  (b)  of  this  section. 

(Authority:  20  U.S.C.  1087a  et  seq] 

§  685.401    Selection  criteria  and  process 
for  academic  years  1996-1997  and  beyond. 

(a)  The  Secretary  selects  schools  to 
participate  in  the  Direct  Loan  Program 
for  an  academic  year  begiiming  in  1996- 
1997  from  among  those  that  apply  to 
participate. 

(b)  In  evaluating  an  application  from 
an  eligible  school,  the  Secretary — 

(1)  To  the  extent  possible,  selects 
schools  that  are  reasonably 
representative  of  the  schools  that  are 
participating  in  the  FFEL  Program  in 
terms  of  anticipated  loan  volume,  length 
of  academic  program,  control  of  the 
school,  highest  degree  offered,  size  of 
student  enrollment,  geographic  location, 
annual  loan  volume,  and  default 
experience:  and 

(2)  fri  order  to  ensure  an  expeditious 
but  orderly  transition  from  the  FFEL 
Program  to  the  Direct  Loan  Program, 
selects  schools  that  the  Secretary 
believes  will  make  the  transition  as 
smooth  as  possible. 

(.•\uthority:  20  use.  1087a  etseq] 

§  685.402    CriteriB  for  sctioois  to  originate 
loans  tor  academic  years  1996-1997  and 
beyond. 

(a)  Initial  determination  of  origination 
status.  (1)  Standard  origination.  Any 
school  eligible  to  participate  in  the 
Direct  Loan  Program  under  §683.400  is 
eligible  to  participate  under  standard 
origination. 

(2)  School  Origination.  To  be  eligible 
to  originate  loans,  a  school  must  meet 
the  following  criteria: 


(i)  Have  participated  in  the  Federal 
Perkins  Loan  Program  or  the  Federal 
Pell  Grant  Program  or,  for  a  graduate 
and  professional  school,  a  similar 
program  for  the  three  most  recent  years 
preceding  the  date  of  application  to 
participate  in  the  Direct  Loan  Program. 

(ii)  If  participating  in  the  Federal  Pell 
Grant  Prog-am.  not  be  on  the 
reimbursement  system  of  payment. 

(iii)  In  the  opinion  of  the  Secretar\', 
have  had  no  severe  performance 
deficiencies  for  any  of  the  programs 
under  title  IV  of  the  Act.  including 
deficiencies  demonstrated  by  the  most 
recent  audit  or  program  review. 

(iv)  Be  financially  responsible  in 
accordance  wath  the  standards  of  34 
CFR  668.15. 

(v)  Be  current  on  program  and 
financial  reports  and  audits  required 
under  title  IV  of  the  Act  for  the  12- 
month  period  immediately  preceding 
the  date  of  application  to  participate  in 
the  Direct  Loan  Program. 

(vi)  Be  cinrent  on  Federal  cash 
transaction  reports  required  under  title 
IV  of  the  Act  for  the  12-month  period 
immediately  preceding  the  date  of 
application  to  participate  in  the  Direct 
Loan  Program  and  have  no  final 
determination  of  cash  on  hand  that 
exceeds  immediate  title  IV  program 
needs. 

(vii)  Have  no  material  findings  in  any 
of  the  annual  financial  audits  submitted 
for  the  three  most  recent  years 
preceding  the  date  of  application  to 
participate  in  the  Direct  Loan  Program.. 

(viii)  Provide  an  assurance  that  the 
school  has  no  delinquent  outstanding 
debts  to  the  Federal  Government, 
unless — 

(A)  Those  debts  are  being  repaid 
under  or  in  accordance  with  a 
repayment  arrangement  satisfactory  to 
the  Federal  Government;  or 

(B)  The  Secretary  determines  that  the 
existence  or  amoimt  of  the  debts  has  not 
been  finally  determined  by  the 
cognizant  Federal  agency. 

(3)  A  school  that  meets  the  criteria  to 
originate  loans  may  participate  under 
school  origination  option  1  or  2  or 
under  standard  origination. 

(b)  Change  in  origination  status.il] 
After  the  initial  determination  of  a 
school's  origination  status,  the  Secretary 
may  allow  a  school  that  does  not  qualify 
to  originate  loans  under  either 
origination  option  1  or  origination 
option  2  to  do  so  if  the  Secretary 
determines  that  the  school  is  fully 
capable  of  originating  loans  under  one 
of  those  options. 

(2)(i)  At  any  time  after  the  inidal 
determination  of  a  school's  origination 
status,  a  school  participating  under 
origination  option  2  may  request  to 
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change  to  origination  option  1  or 
standard  origination,  and  a  school 
participating  under  origination  option  1 
may  request  to  change  to  standard 
origination. 

(ii)  The  change  in  origination  status 
becomes  effective  when  the  school 
receives  notice  of  the  Secretary's 
approval,  imless  the  Secretary  specifies 
a  later  date. 

(3)(i)  A  school  participating  under 
origination  option  1  may  apply  to 
participate  under  option  2,  and  a  school 
participating  in  standard  origination 
may  apply  to  participate  under  either 
origination  option  1  or  2  after  one  full 
year  of  participation  in  its  initial 
origination  status. 

(ii)  AppHcations  to  participate  under 
another  origination  option  are 
considered  on  an  annual  basis. 

(iii)  An  application  to  participate 
under  another  origination  option  is 
evaluated  on  the  basis  of  criteria  and 
performance  standards  established  by 
the  Secretary,  including  but  not  limited 
to — 

(A)  Eligibility  imder  paragraph  (a)(2) 
of  this  section; 

(B)  Timely  submission  of  accurate 
origination  and  disbursement  records; 

(C)  Successful  completion  of 
reconciliation  on  a  monthly  basis;  and 

(D)  Timely  submission  of  completed 
and  signed  promissory  notes,  if 
applicable. 

(iv)  The  change  in  origination  status 
becomes  effective  when  the  school 
receives  notice  of  the  Secretary's 
approval,  unless  the  Secretary  specifies 
a  later  date. 

(c)  Secretarial  determination  of 
change  in  origination  status.  (1)  At  any 
time  after  a  school  has  been  approved  to 
originate  loans,  the  Secretary-  may 
require  a  school  participating  under 
origination  option  2  to  convert  to  option 
1  or  to  standard  origination  and  may 
require  a  school  participating  under 
origination  option  1  to  convert  to 
standard  origination. 

(2)  The  Secretary  may  require  a  school 
to  change  origination  status  if  the 
Secretary  determines  that  such  a  change 
is  necessary  to  ensure  program  integrity 
or  if  the  school  fails  to  meet  the  criteria 
and  performance  standards  established 
by  the  Secretary,  including  but  not 
limited  to — 

(i)  For  an  origination  option  1  school, 
eligibility  under  paragraph  (a)(2)  of  this 
section,  the  timely  submission  of 
completed  and  signed  promissory  notes 
and  accurate  origination  and 
disbursement  records,  and  the 
successful  completion  of  reconciliation 
on  a  monthly  basis;  and 

(ii)  For  an  origination  option  2  school, 
the  criteria  and  performance  standards 


required  of  origination  option  1  schools 
and  accurate  and  timely  drawdown 
requests. 

(3)  The  change  in  origination  status 
becomes  effective  when  the  school 
receives  notice  of  the  Secretary's 
approval,  unless  the  Secretary  specifies 
a  later  date. 

(d)  Origination  by  consortia.  A 
consortium  of  schools  may  participate 
under  origination  options  1  or  2  only  if 
all  members  of  the  consortium  are 
eligible  to  participate  under  paragraph 
(a)(2)  of  this  section.  All  provisions  of 
this  section  that  apply  to  an  individual 
school  apply  to  a  consortium. 

(e)  School  determination  of  change  of 
Servicer.  (1)  The  Secretary  assigns  one 
or  more  Servicers  to  work,  with  a  school 
to  perform  certain  functions  relating  to 
the  origination  and  servicing  of  Direct 
Loans. 

(2)  A  school  may  request  the  Secretary 
to  designate  a  different  Servicer. 
Documentation  of  the  imsatisfactory 
performance  of  the  school's  current 
Servicer  must  accompany  the  request. 
The  Servicer  requested  must  be  one  of 
those  approved  by  the  Secretary  for 
participation  in  the  Direct  Loan 
Program. 

(3)  The  Secretary  grants  the  request  if 
the  Secretary  determines  that— 

(i)  The  claim  of  unsatisfactory 
performance  is  accurate  and  substantial; 
and 

(ii)  The  Servicer  requested  by  the 
school  can  accommodate  such  a  change. 

(4)  If  the  Secretary  denies  the  schools 
request  based  on  a  determination  under 
paragraph  (e)(3)(ii)  of  this  section,  the 
school  may  request  another  Servicer. 

(5)  The  change  in  Servicer  is  effective 
when  the  school  receives  notice  of  the 
Secretary's  approval,  unless  the 
Secretary  specifies  a  later  date. 
(.^ulhority:  20  U.S.C.  1087a  et  <.eq  ] 
Appendix  A— Income  Contingent  Ri^paymenl 

Exair.i:!es  of  the  Calculation  of  Monthly 
BfpnyiTit'nt  Amounts 

Example  i.  A  single  borrower  with  512,500 
of  Direct  Loans  and  an  Adjusted  Gross 
Income  (,\GI)  of  525,000. 

Step  1:  Under  either  Option  1  or  Option  2. 
calculate  the  payback  rate.  Because  the 
borrower's  debt  is  greater  than  51,000.  the 
payback  rate  is  calculated  on  the  basis  of  the 
formula  in  §685.209(b)(2)(iii),  as  follows: 

•  Subtract  51,000  from  the  total  amount  of 
the  borrower's  Direct  Loans:  (Si 2.500— 
51.000  =  SI  1.500). 

•  .Multiply  the  result  by  0.000(K)2:  (Si  1  500 
X  0.000002  =  0  023). 

•  Add  the  resuJt  to  0.04:  (0  04  ♦  0  02.3  = 
0.063). 

•  The  result  is  the  payback  rate. 

Step  2:  Compare  the  calculated  payback 
rale  (0.063)  to  the  maximum  payback  rate 
(0.15).  Because  the  calculated  rate  is  less  than 


the  maximum  rate,  the  borrower's  payback 
rate  is  0.063. 

Step  3:  Calculate  the  annual  repayment 
wnount  by  multiplying  the  borrower's  AGI  by 
the  payback  rate:  (525,000  x  0.063  =  51,575). 

Step  4:  Calculate  the  monthly  repayment 
amount  by  dividing  the  annual  repayment 
amount  by  12  months:  (51,575  •  12  = 
5131.25). 

Step  5:  Compare  the  calculated  monthly 
repayment  amount  (5131.25)  to  the  525 
minimum  repayment  amount.  Because  the 
calculated  amount  is  greater  than  the 
minimum  amount,  the  borrower's  monthly 
repayment  amount  is  5131.25  under  Option 

Step  6:  If  the  borrower  has  chosen  Option 
2.  compare  the  monthly  repayment  amount 
under  Option  1  (5131.25)  to  the  amount  the 
borrower  would  repay  under  a  12  year 
standard  amortization.  The  Secretary 
calculates  the  12-year  standard  amortization 
amount  using  the  interest  rate  in  effect  when 
the  borrower  chose  Option  2.  If  the  interest 
rate  was  seven  percent,  the  12-vear  standard 
amortization  amount  is  approximately  SIO  28 
for  every  51,000  of  debt.  In  this  example,  the 
12-y««ar  standard  amortization  amount  is 
approximately  5128.50  (510.28  x  12.5). 
Because  the  monthly  payment  calculated 
under  Option  1  (5131.25)  exceeds  the  12-year 
standard  amortization  amount  (5128.S0),  the 
borrower's  monthly  repayment  amount  is 
$128.50  under  Option  2. 

Example  2:  Married  borrowers  with  a 
combined  Adjusted  Gross  Income  (AG!)  of 
$30,000.  The  husband  has  55,000  of  Direct 
Loans.  The  wife  has  515.000  of  Direct  Loans 
The  couple  has  two  dependents. 

Step  1:  Under  either  Option  1  or  Option  J 
calculate  the  husband's  payback  rate. 
Because  his  debt  is  greater  than  51.000.  the 
payback  rate  is  calculated  on  the  basis  of  the 
formula  in  5685.209(b)(2)(iii)  as  follows: 

•  Subtract  51,000  from  the  amount  of  the 
husband's  loans:  (55  OOO— 51.000  =  S4.000) 

•  Multiply  the  result  bv  0  000002  (S4  (XV) 
>  0  000002  =  0.008) 

•  .Add  the  result  to  0  04: 
(0  04+0  008=0.048) 

•  The  result  is  the  husband's  payback  rati- 
Step  2.  Compare  the  husband's  calculated 

paybat  k  rate  (0.048)  to  the  maximum 
payback  rate  (o.l5).  Because  the  calculatpri 
rate  is  less  than  the  maximum  rate,  the 
husband's  payback  rate  is  0.048 

Step  3; Calculate  the  husband's  assujued 
.\Cl  by  multiplying  the  couples  total  .■\GI 
(530,000)  by  the  amount  of  the  husband  s 
loans  (55,000).  divided  bv  the  total  amoi;nt 
of  the  couple's  debt  (S20.(XX)); 
(530.000x55,000*520.000=57.500) 

Step  4;  Calculate  the  husbands  .innual 
repa>Tnent  amount  bv  multiplying  the 
husband's  assumed  AGI  (57.500)  by  his 
payback  rate  (0.048):  (S7.500>0.048=S360l. 

Step  5:  Divide  the  annual  repayment 
amount  by  12  months:  ;S360-1 2=530). 

Step  6:  Calculate  the  couple's  total  family 
size  adjustment  amount  by  multiplying  the 
number  of  dependents  (2)  by  57:  (2x57=5141 

Step  7:  Calculate  the  couple's'  individual 
family  size  adjustment  amounts  by  dividing 
the  total  family  size  adjustment  (Sl4)  bv  2- 
(514-2=57). 

Step  SCalciiiate  the  husband's  monthK 
repayment  amount  b\  subtracting  his  familv 
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size  adiustment  amount  (S7)  from  the  amount 
calculated  in  Step  5  (S30):  (S30-S7=S23). 
Step  9.- Calculate  the  wife's  payback  rate 
Because  her  debt  is  greater  than  Si  .000.  the 
payback  rate  is  calculated  on  the  basis  of  the 
formula  iD§685.209(bM2)(iii)  as  follows 

•  Subtract  $1 ,000  fiDm  the  amount  of  the 
wife's  loans:  ($15,000 -SI. 000=514,000) 

•  Multiply  the  result  by  0.000002; 
(314.000x0.000002=0.028) 

•  Add  the  result  too  04: 
(0,04+0.028=0.068). 

•  The  result  is  the  wife's  paybaLk  rate. 
Step  JO;  Compare  the  wife's  calculated 

payback  rate  (0.068)  to  the  maximum 
payback  rate  (0.15).  Because  the  calculated 
rate  is  less  than  the  ixvaximum  rate,  the  w  ife  s 
payback  rate  is  0.068. 

Step  J 1;  Calculate  the  wife's  assumed  .^GI 
by  multiplying  the  couple's  total  AGl 
(530,000)  by  the  amount  of  the  wife's  loans 
(515,000).  divided  bv  the  total  amount  of  the 


couple's  debt  (520,000). 
(S30,O0OxS15.OOO+S2O.0OO=S22.50O), 

Step  12:  Calculate  the  wife's  annual 
repayment  amount  by  multiplying  the  wife's 
assumed  AGI  (522.500)  bv  her  payback  rate 
(0  068):  (522.500x0,068=51.530).  ' 

Step  13:  Divide  the  annual  repayment 
amount  by  12  months:  (51.530-^12=5127  50) 

Step  74.- Calculate  the  wife's  monthlv 
repa\-aient  amount  by  subtracting  her  family 
size  adiustment  amount  calculated  in  Step  7 
(57)  from  the  amount  calculated  in  Step  13 
(5127.50):  (5127,50-57=5120.50), 

Step  15:  Calculate  the  couple's  combineci 
monthly  repavment  amount  by  adding  the 
husband's  monthly  repa\Tnent  amount 
calculated  in  Step  8  (523)  and  the  w:fe  s 
monthlv  repavment  amount  calculated  in 
Step  14  (S120  50):  (S23t-S120. 50=5143.50). 

Step  16:  ConM^are  the  couple's  combined 
montlily  repaynient  amount  (S143  50)  to  the 
525  minimum  repayment  amount.  Because 
tht'  ral«  ulated  jnioun!  is  -arr'n'er  t'lan  the 


minimum  amount,  the  couple's  combined 
monthly  repayment  amount  is  S143.50  under 
Option  1. 

Step  17:  If  the  couple  has  chosen  Option 
2,  compare  the  combined  monthly  repa)Tnent 
amount  under  Option  1  (S143.50)  to  the 
amount  the  couple  would  repay  under  a  12- 
year  standard  amortization.  'The  Secretary 
calculates  the  12-year  standard  amortization 
amount  using  the  interest  rate  in  effect  when 
the  couple  chose  Option  2.  If  the  interest  rate 
was  seven  percent,  the  12-year  standard 
amortization  amount  is  approximately  510. 2R 
for  every  $1,000  of  debt.  In  this  example,  the 
12-year  standard  amortization  aipount  is 
approximately  5205.60  (510,28x20).  Because 
the  .monthiy  {>a\Tnent  calculated  under 
Option  1  (5143,30)  does  not  exceed  thi^  12- 
year  standard  amortization  amou'il  '?'.!)5  60) 
the  couple's  combined  monthly  repa^  ;rent 
amount  is  514.T  =>0  under  Option  2. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  lOIS^BM 

Endangered  and  Threatened  Wildlife 
and  Plants:  Establishment  of  a 
Nonessential  Experimental  Population 
of  Black-Footed  Ferrets  In 
.  Southwestern  South  Dakota 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  Rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service,  in  cooperation  with  the  U.S. 
Forest  Service  and  the  National  Park 
Service,  will  release  black-footed  ferrets 
{Mustela  nigripes)  into  the  Conata 
Basin/Badlands  Reintroduction  Area  in 
southwestern  South  Dakota.  This 
reintroduction  will  implement  a 
primary  recovery  action  for  this 
federally  listed  endangered  species  and 
will  allow  evaluation  of  release 
techniques. 

Provided  conditions  are  acceptable, 
surplus  captive-raised  black-footed 
ferrets  will  be  released  in  1994  and 
annually  thereafter  for  several  years  or 
until  a  self-sustaining  population  is 
established.  Releases  will  utilize  and 
refine  reintroduction  techniques  used  at 
other  reintroduction  areas  and,  if  fully 
successful,  will  establish  a  wild 
population  within  about  5  years.  The 
Conata  Basin/Badlands  black-footed 
ferret  population  is  designated  as  a 
nonessential  experimental  population  in 
accordance  witb  Section  10{j)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  This  population  will  be 
managed  in  accordance  with  the 
provisions  of  the  accompanying  special 
rule. 

EFFECTIVE  DATE:  August  18,  1994. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  following  Service  offices: 

— Regional  Office,  Ecological  Services, 
134  Union  Boulevard,  Lakewood, 
Colorado  80228,  (303)  236-8189. 

—South  Dakota  Field  Office,  Ecological 
Services.  420  South  Garfield  Avenue, 
Suite  400,  Pierre,  South  Dakota 
57501-5408,  (605)  224-8693. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Naten  (303)  236-8189  at  the 
Regional  Office  address  or  Mr.  Douglas 
Searls  (605)  224-8693  at  the  South 
Dakota  Field  Office  address  above. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  background  information  included 
in  this  rule  has  been  reduced  from  what 
was  published  in  the  proposed  rule  to 
reduce  publishing  costs.  Please  refer  to 
the  proposed  rule  published  in  the 
Federtil  Register  on  May  19,  1993  (58 
FR  29176)  for  more  detailed 
information. 

The  black-footed  ferret  [Mustela 
nigripes)  is  an  endangered  carnivore 
with  a  black  face  mask,  black  legs,  and 
a  black-tipped  tail.  It  is  nearly  60  cm  (2 
ft)  long  and  weighs  up  to  1.1  kg  (2.5  lbs). 
It  is  the  only  ferret  native  to  North 
America. 

Though  the  black-footed  ferret  was 
found  over  a  wide  area  historically,  it  is 
difficult  to  make  a  conclusive  statement 
on  its  historical  abundance  due  to  its 
nocturnal  and  secretive  habits.  The 
black-footed  ferret's  historical  range 
includes  12  States  (Arizona,  Colorado, 
Kansas,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas,  Utah,  and  Wyoming)  and 
the  Canadian  Provinces  of  Alberta  and 
Saskatchewan.  There  is  prehistoric 
evidence  of  the  black-footed  ferret  from 
the  Yukon  Territory,  Canada,  to  New 
Mexico  and  Texas  (Anderson  et  al. 
1986).  Although  there  are  no  specimen 
records  for  black-footed  ferrets  from 
Mexico,  prairie  dogs  [Cynomys  spp.) 
inhabit  Chihuahua  (Anderson  1972)  and 
were  present  as  far  back  as  the  late 
Pleistocene-Holocene  Age  (Messing 
1986).  Because  black-footed  ferrets 
depend  almost  exclusively  on  prairie 
dogs  for  food  and  shelter  (Henderson  et 
al.  1969;  Forrest  et  al.  1985)  and  black- 
footed  ferret  range  is  coincident  with 
that  of  prairie  dogs  (Anderson  et  al. 
1986),  it  is  probable  that  black-footed 
ferrets  may  have  been  historically 
endemic  to  northern  Mexico. 

Black-footed  ferrets  prey  primarily  on 
prairie  dogs  and  use  their  burrows  for 
shelter  and  denning.  There  are 
specimen  records  of  black-footed  ferrets 
from  ranges  of  three  species  of  prairie 
dogs:  black-tailed  prairie  dogs  [Cynomys 
ludovicianus),  white-tailed  prairie  dogs 
[Cynomys  leucurus],  and  Gunnison's 
prairie  dogs  [Cynomys  gunnisoni) 
(Anderson  et  al.  1986). 

Widespread  poisoning  of  prairie  dogs 
and  agricultural  cultivation  of  their 
habitat  drastically  reduced  prairie  dog 
abundance  and  distribution  in  the  last 
century.  Sylvatic  plague,  which  may 
have  been  introduced  to  North  America 
around  the  turn  of  the  century,  also 
decimated  prairie  dog  populations, 
particularly  in  the  southern  portions  of 
their  range.  The  severe  decline  of  prairie 
dogs  resulted  in  a  concomitant  and 


near- fatal  decline  in  black-footed  ferrets, 
though  the  letter's  decHne  may  be 
partially  attributable  to  other  factors 
such  as  secondary  poisoning  fi^m 
prairie  dog  toxicants  or  high 
susceptibility  to  canine  distemper.  The 
black-footed  ferret  was  listed  as  an 
endangered  species  on  March  11, 1967. 

In  1964,  a  wild  population  of  ferrets 
was  discovered  in  South  Dakota  and 
was  studied  intensively  for  several 
years,  but  this  population  disappeared 
in  the  wild  by  1974,  its  last  member 
dying  in  captivity  in  1979.  Afterwards, 
some  believed  that  the  species  was 
probably  extinct,  until  another  wild 
population  was  discovered  near 
Meeteetse,  Wyoming,  in  1981.  The 
Meeteetse  population  underwent  a 
severe  decline  in  1985  and  1986  due  to 
canine  distemper,  which  is  fatal  to 
infected  black-footed  ferrets.  Eighteen 
survivors  were  taken  into  captivity 
between  1986  and  1987  to  prevent 
extinction  and  to  iserve  as  founder 
animals  in  a  captive  propagation 
program  aimed  at  eventually 
reintroducing  the  species  into  the  wild. 

In  6  years,  the  captive  population  has 
increased  from  18  to  over  300  black- 
footed  ferrets.  In  1988,  the  single  captive 
population  was  split  into  three  separate 
captive  subpopulations  to  avoid  the 
possibility  that  a  single  catastrophic 
event  could  wipe  out  the  entire  known 
population.  Two  additional  captive 
subpopulations  were  established  in 
1990,  and  one  additional  captive 
subpopulation  was  established  in  1991 
and  again  in  1992,  making  a  total  of 
seven  captive  subpopulations.  A  secure 
population  of  200  breeding  adults  was 
achieved  in  1991,  allov^ng  initiation  of  . 
ferret  reintroductions  into  the  wild. 

Section  10(j)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S  C.  1531  et  seq.]  (Act),  allows  the 
Fish  and  Wildlife  Service  (Service)  to 
designate  certain  populations  of 
federally  Usted  species  that  are  released 
into  the  wild  as  "experimental 
populations."  The  circumstances  under 
which  this  designation  can  be  applied 
are:  (1)  The  population  is  wholly 
separate  geographically  from 
nonexperimental  populations  of  the 
same  species  (e.g.,  the  population  is 
reintroduced  outside  the  species' 
current  range  but  within  its  historical 
range);  and  (2)  the  Service  determines 
that  the  release  will  further  the 
conservation  of  the  species.  This 
designation  can  increase  the  Service's 
flexibility  to  manage  a  reintroduced 
population  because  under  section  10(j) 
an  experimental  populaticm  can  be 
treated  as  a  threatened  species 
regardless  of  its  designation  elsewhere 
in  its  range,  and,  under  section  4(d)  of 


Federal  Register  /  Vol.  59,  No.  159  /  Thursday.  August  18.  1994  /  Rules  and  Regulations      42683 


the  Act.  the  Service  has  greater 
discretion  in  developing  management 
programs  for  threatened  species  than  for 
endangered  species. 

Section  10(j)  of  the  Act  requires,  when 
an  experimental  population  is 
designated,  that  a  determination  be 
made  by  the  Serv  ice  whether  that 
population  is  essential  or  nonessential 
to  the  continued  existence  of  the 
species.  Nonessential  experimental 
populations  located  outside  National 
Wildlife  Refuge  System  or  National  Park 
System  lands  are  treated,  for  purposes  of 
section  7  of  the  Act,  as  if  they  are 
proposed  for  listiag.  Thus,  only  two 
provisions  of  sectioft  7  would  apply 
outside  National  VVildhfe  Refuge  System 
and  National  Fark  System  lands:  section 
7(dKl),  which  requires  all  Federal    - 
agencies  to  use  their  authorities  to 
cfinserve  listed  species:  and  section 
7{5](4).-which  requires  Federal  agencies 
to  confer  with  the  Service  on  actions 
that  are  likely  to  jeopardize  the 
continued  exisience  of  a  proposed 
species.  Section  7(a)(2)  of  the  Act. 
which  requires  Federal  agencies  to         " 
insure  that  their  activities  are  not  likely 
to  jeopardize  the  continued  exi.stence  of 
a  listed  species,  would  not  apply  except 
on  National  VVildhfe  Refuge  Sy.s"tem  and 
National  Park  System  lands.  Activities 
undertaken  on  private  lands  are  not 
affected  by  section  7  of  the  Act  unless 
they  are  authorized,  funded,  or  carried 
out  by  a  Federal  agency. 

However,  pursuant  to  section  7(a)(2). 
individual  animals  comprising  the 
designated  experimental  population 
may  be  removed  from  an  existing  source 
or  donor  population  only  after  it  has 
been  determined  that  such  removal  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species.  Moreover, 
removal  must  be  conducted  under  a 
pennit  issued  in  accordance  with  the 
requirements  of  50  CFR  17.22. 

Forty-nine  blick- footed  ferrets  were 
reintroduced  as  a  nonessential 
experimental  population  to  the  Shirley 
Basin/Medicine  P.ow  (Shirley  Basin)  site 
in  Wyoming  in  .'September  and  October 
1991.  Subser'io:"t  surveys  conducted 
duri.ig  Nove(ril>>r  7-14.  1991.  found 
nine  individual  ierrets.  Snow  surveys 
conducted  durms,  March  1992  revoaled 
sig'is  of  six  to  eN;n;  b'ack-focted  ferrets. 
Sp<  'light  surv-'v<  conducted  duiing  July 
and  August  i'^-:.2  confirmed  tho 
pre;:ence  of  ri  nun: mum  of  four  adult 
biar:k-f  >oted  fr-.-r"! ;  and  two  litters.  One 
litter  contoiaed  iwo  young,  nnd  the 
second  liite:  co.-ituned  four  young 
black-footed  Icrrets.  During  September 
and  October  '!932,  an  additional  90 
black-footed  iVrrets  were  released  at  the 
Shirley  Basin  site.  Forty-eight  ferrets 
were  released  at  the  Shirley  Basin  site 


in  September  and  October  1993. 
Currently,  the  only  knovra  populations 
of  black-footed  ferrets  are  the 
experimental  population  at  the  Shirley 
Basin  site  and  those  animals  in 
captivity. 

In  addition  to  this  reintroduction.  the 
Service  and  state  wildlife  agencies  in  11 
western  states  are  identifying  potential 
black-footed  ferret  reintroduction  sites 
within  the  species'  historical  range. 
Potential  reintroduction  sites  have  been 
identified  in  Wyoming  (two  sites). 
Montana  (one  site).  South  Dakota  (one 
site),  Colorado  (one  site).  Utah  (one 
site),  and  Arizona  (one  site). 

On  May  19,  1993.  the  Ser\ice 
published  a  proposed  rule  in  the 
Federal  Register  (58  FR  29176)  to 
reintroduce  black-footed  ferrets  into  the 
Coi:ala  Basin/Badlands  Reintroduction 
Area  in  southwestern  South  Dakota  as  a 
nonessential  experimental  population. 
This  area  is  i'A.ated  in  ea.stcm 
Pennington  County.  South  Dakota,  and 
was  historically  occupied  by  black- 
footed  ferrets,  the  Reintroduction  Area 
is  within  the  larger  Experimental 
Population  Area,  which  includes 
portions  of  Peiuiington.  Jackson,  and 
Shannon  Counties.  Numerous  black- 
footed  ferret  surveys  have  been 
conducted  in  the  Experimental 
Population  Area  and  have  not  turned  up 
any  evidence  of  hve  black-footed  ferrets. 
The  latest  physical  evidence  that  black- 
footed  ferrets  occupied  southwestern 
South  Dakota  occurred  in  1974. 

To  the  best  of  our  knowledge,  anv 
reintroduced  popidatiOn  of  black-footed 
ferrets  in  the  Experimental  Population 
Area  would  be  wholly  separate  and 
distinct  from  other  black-footed  ferret 
populations. 

Canata  Basin/Badlands 
Reintroduction  Area:  The  Conata  Basin/ 
Badlands  ReinL'oduction  Area 
enctmpasses  approximately  17.000 
hectares  (42,000  acres)  of  phrharily 
Federal  land  administered  either  by  the 
National  Park  Service  (NPS)  or  theU.S. 
Forest  Senice  (USFS).  Mapping 
conducted  in  1990  indicates  Lhat 
approximately  3.200  hectares  (S.noo 
a.-.'-es)  of  prairie  dog  towns  exist  at  the 
Co:;:i!a  Basin/Badlands  Reintroduction 
Arej.  .Approximately.  3.000  riectaros 
(7.400  acres)  had  prairie  dog  densities 
that  would  be  cmjsidcred  good  I<-:rei 
habitat;  the  remaining  hectares  were 
rec-.overing  frDUi  previous  cuntrol  efforts. 
l!s:ng  the  method  outlined  in  Biggms  rt 
al.  (1901),  this  acreage  has  a  present 
black-footed  ferret  habitat  index  of 
about  160.  When  additional  parameters, 
sucl  as  spacial  requirements,  v.ere 
incorporated  into  the  indexing  system, 
this  area  had  a  ferret  habitat  index  of 
approximately  100. 


Reintroduction  and  black-footed  ferret 
management  will  occur  in  specifically 
delineated  areas  designated  as  the 
"Conata  Basin/Badlands  Reintroduction 
Area."  The  Reintroduction  Area  is 
centered  within  the  larger  Experimental 
Population  Area  which  includes 
portions  of  eastern  Pennington,  western 
Jackson,  and  northern  Shannon 
Counties.  Any  black-footed  ferret 
occurring  within  the  Experimental 
Population  Area  will  have  experimental 
status. 

Specifics  on  the  location  and 
boundaries  of  the  Conata  Basin/ 
Badlands  Reintroduction  Area  and 
Experimental  Population  Area  are 
provided  in  the  map  accompanying  die 
special  rule.  Current  plans  are  to  begin 
releasing  black-footed  ferrets  into  a 
subponion  of  the  Conata  Basin/ 
Badlands  Reintroduction  Area 
considered  best  for  release  and  ir.itial 
manaeeir.,  r.t.  If  reintroduction  is 
successful,  black-foc'ed  ferrets 
eventually  will  disperse  fr^jm  the  initial 
Reintroduction  Area.  Black-footed 
ferrets  may  be  released  into  other 
portions  of  the  Conata  Basin/Badlands 
Reintroduction  Area  at  a  later  date. 

Black  footed  ferrets  will  be  released 
into  die  Reintroduction  Area  only  if 
biologic.-d  condiuons  are  suitable  and  an 
acceptable  management  framework  has 
been  developed.  Reintroduction  will  be 
re-evaluated  if  one  or  more  of  the 
following  conditions  specified  in  the 
"Draft  Cooperative  Black-Footed  Ferret 
Management  Plan  For  The  Conata 
Basin/Badlands  Area  In  South  Dakota" 
(USFWS.  USFS,  and  NPS  1993)  occur: 

(1)  Failure  to  maintain  a  black-footed 
ferret  habitat  rating  index  (Biggins  et  al. 
1991)  of  at  least  26  (i.e.,  carr>'ing 
capacity  for  40  adult  black-footed 
ferrets)  or  a  strong  indication  that  such 
will  be  the  case  within  5  y^ars. 

(J)  Failure  to  acquire  or  .maintain  a 
nonessential  e.vperimental  population 
designation  for  the  Reintroduction  Area 
through  the  Federal  rulemaking  process. 

('<)  Wild  black-fooled  ferret 
populations  are  discovered  within  the 
Expviimental  Population  Area  prior  to 
the  first  breeding  season  following  the 
fir^t  reintroduction. 

(41  A  significant  number  cf  cases  of 
canine  distemper  or  other  diseases 
aetcrmined  to  be  detrimental  to  black- 
touted  ferrets  is  dot  umented  ir.  any  wild 
mcmma!  in  or  near  the  Reintroduction 
A.red  within  6  months  of  the  scheduled 
.-eintrocuction. 

(5)  Fe.ver  than  20  black- footed  ferrets 
are  avsilable  for  the  first  release. 

(B)  Funding  is  not  available  to 
implement  the  reintroduction  program. 

Reintroduction  protocol:  In  general, 
the  reintroduction  protocol  will  involve 
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reh—fag  •  ■■nil—  of  20captiv«- 
niaed  Madb-faotad  iRmte  is  f)M  &■( 
jrear  of  ni^liwUit  liuui  «ad  nlmaai^ 
ferMls  aninir^  AomsJIct,  a»  nvedad, 
for  2—4  yMis-  a>  imtit  •  wild  pc^ralaticm 
is  oatahHitad  CnpCrf*  animala  selected 
for  release  will  ba  as  genetically 
red— daal  aa  poaaiMa  tyith  the  gene 
pool  in  the  capcvvv breeding  poptslation; 
hence,  any  toM  of  released  animals  is 
unlikely  to  appraeiabiy  affect  existing 
genetic  drvenity  in  the  species. 
Moreover,  because  breeding  black- 
footed  ferrets  io  captivity  is  not  a 
problem,  any  aaimals  lost  in  the 
reintroduetiao  effort  could  be  repkct^d. 
To  enhance  genetic  diversity  in  the 
reintroduced  population,  it  may  be 
nacesaary  to  lekaaa  black-footed  ferrets 
from  other  established,  reintroduced 
populationa  (e.g.,  the  Shirley  Basin  site). 

Several  strat^jies  for  releasing 
captive-raised  black-footed  ferr^  wilt 
be  utilized  during  the  reintroduction:  (1) 
Hard  release  with  no  pre-release 
conditioning  (i.e..  reiaaoa  without  an 
acclimation  period);  {2)  soft  release 
(release  with  an  arrliination  period  and 
gradnai  raductiop  in  supplied  food  and 
shelter);  sad  (3)  pre-raleaaa  conditioning 
in  a  ^Msirnatunl  aBviiomneiit  followed 
by  h^tl  release  (this  tadmiqua  may  be 
used  «dian  sufficient  numben  of  black- 
footed  ferrets  are  avaiUile);.  Penets  will 
be  ralaaaad  in  Septambet  uid  Ckitobas', 
when  wild  (uvenile  feneta  typically 
become  independent  and  exhibit 
dispersal  tandanciaa  and  are  physically 
capable.of  killing  prey,  avoiding 
predator»..and  at^usting  to 
environmental  extremes. 

The  hard  rrieaae  with  no  pre-release 
concfitianing  will  utilize  neither  rriaase 
cages  or  any  preconditioning  in  a 
contained  pnirie  dog  colony.  Ferrets 
will  be  tranaported  to  the  release  site 
and  held  for  a  minimun  of  12  hours  to 
ensure  general  healtb.  Subaeqoently,  the 
ferrets  will  be  leleesad  into  the  prairie 
dog  colonies  froaa  the  transport 
container  and  will  receiv*  no 
can. 
release  technique  is  sii&ilBr 
to  that  oaed  in  the  initial  releases  in 
Wyoming.  Releaaa  cages  are  situated  at 
the  release  site,  and  black-footed  ferrets 
are  maintained  in  the  cages  fara  few 
days  to  acclimate  to  the  surroundiags. 
After  a  few  days,  a  ttnmel  (tube)  is 
opened  to  aUow  the  bkck-fiooted  ferrets 
free  egress  and  ingress.  Food  is  supplied 
evenaJkn  dapartore  in  case  die  black- 
footed  ferrets  need  to  return  tO' a  known 
food  sapply. 

Pre-release  ceaditioniiig  prior  to  hard 
release  will  ntffiae  Uack-footod  ferrets 
nised  fc«ai<  bi*^  i»  •  tatge,  semiiMrtuial. 
enclosed  praM*  dog  rxAtnj.  bi  dris 
uaalgn,  Biv  capCrve  en  vf auiuueiit  soou  W 
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allow  a  natural  expression  of  genetically 
influenced  behavicHs,  or,  if  b^aviors 
are  learned,  the  captive  environmerrt 
shoufd  provide  apprt^nialiB  stimuli  ta 
learning  during  the  critical  period. 
Presenting  juvenile  captive  animals 
with  stiiauK  resembling  those  prevalent 
in  their  natural  environment  may  help 
indivichials  retain  efficient  use  of 
adaptive  traits  and,  subsequently, 
increase  post-release  survival  by 
reinforcing  inherent  sxirvival  skills  in 
natural  ways  at  natural  periods  of 
development. 

Other  types  of  release  methods  also 
could  be  tested.  The  rationale  is  fo 
compare  release  techniques  that  are 
different  from  one  another  but  to  use 
techniques  that  seem  reasonable. 

Most  releases  will  occur  in  September 
and  October  when  the  blaLk-footed 
ferrets  are  about  18  weeks  cf  age. 
However,  releases  during  other  times  of 
the  year  remain  an  option.  Once 
independent  of  artiflcial  support,  all 
black-footed  ferrets  will  be  managed  in 
a  similar  manner. 

Prior  to  release,  ferrets  will  bt; 
vaccinatad  against  disease,  as 
appropriate,  including  canine 
distemper,  if  an  effective  vaccine  is 
developed  for  black-footed  ferret  use  (an 
experimental  vaccine  is  now  being 
tested).  la  araas  other  than  Badlands 
National  Pack,  preventative  and,  where 
necessary,  corrective  measures  to  reduce 
predation  by  coyotes  (Cania  latrans), 
badgers  (Taxi'dea  taxusy,  raptortv  or 
other  predators  may  be  undertak«i  in 
the  initial  phases  of  the  release  but 
should  not  be  naceasary  in  the  long 
term.  Haikitat  conditions  will  be 
monitored  continually  during  the 
reintroduction  effort 

All  bldck-footed  ferrets  released  will 
be  marked  [e.g.,  with  Passive  Integrated 
Transponder  (PIT)  tags  or  non-toxic    - 
paints).  A  sample  of  released  ferrets  may 
be  radio4agged  and  their  behavior 
monitored.  Other  monitering  would 
include  the  use  of  spotlighting,  snow 
surveys,  or  visual  sighting  techniques. 

Realistfcally,  the  Service  expects  high 
natural  mortality  (up  to  90  percent! 
among  relieased  black-footed  ferrets  in 
the  first  year  of  the  reintroduction; 
Despite  pre-release  conditioning, 
captive-bred  animals  will  be  relatively 
naive  in  terms  of  avoiding  predators, 
securing  prey,  and  withstanding 
environmentai  rigors.  Mortality  is 
expected  to  be  highest  within  the  first 
month  of  release.  A  realistic  goal  for  the 
first  year  would  be  to  work  toward 
enabling  a  fisw  Mack-fboted  ferrets  to 
survive  at  least  T  montlr  aftar  release 
with  partepv  10  percent  of  the  released' 
animals  surviving  the  winter. 


Intensive  studio  conducted  on  the 
wild  Meeteetse  population  during  the 
1982-1986  period  will  proTkle  a  natural 
baseline  against  which  the  South  Dakota 
reintroduction  effort  can  be  compared  f  o 
determine  how  well  the  reintrodiiction 
experiments  are  proceeding.  These 
baseline  data  will  be  supplemented  with 
baseline  biological  and  behavforal  data 
taken  from  the  South  IDakota  population 
in  the  1960's.and  1970's. 

If  successful,  this  reintroduction  effort 
is  expected  fo  result  in  the 
establishment  of  a  free-ranging 
population  of  at  least  40  adult  black- 
footed  ferrets  within  the  Conata  Basin/ 
Badlands  Reintroduction  Area  by  a 
target  date  erf  1997  or  1998.  The  Service 
will  evaluate  project  progress  annually, 
including  sources  of  mortaKty.  The 
biological  status  of  the  population  at 
this  site  will  be  re-evaluated  within  the 
first  5  years  to  determine  future 
management  needs.  However,  this  5- 
year  evaluation  will  not  include  an 
evaluation  to  determine  whether  the 
nonessential  experimental  designation 
for  the  Conata  Basin/BadTands 
population  should  be  changed.  The 
Service  anticipates  that  the  nonessertfiat 
experimental  designation  for  this 
population  will  not  be  changed  unless 
the  experiment  is  determined  to  be  a 
failure  (and  this  rulemaking. is 
terminated)  or  until  the  spoiies  is 
determined  to  be  recovered  fand  is 
delisted).  Once  recovery  goals  for 
delisting  are  met,  a  proposed  rule  to 
delist  will  be  prepared. 

The  revised  Black- footed  Ferret 
Recovery  Plan  (Recovery  Plan)  (LTSFWS 
1988)  establishes  objectives  and  outhnes 
steps  for  recovery  that,  when 
accomplished,  will  provide  fat  viable 
black-footed  fiarret  populations  in 
captivity  and  within  its  historicaT  range. 
Recovery  Plan  objectives  include: 

(1)  increasing  tne  captive  population 
of  black-footed  ferrets  to  a  census  s^e 
of  200  bseeding  adulto  by  1991  (Uiis 
recovery  goal  subsequently  was  dunged 
to  240  breeding  adults  and  has  been 
achieved); 

(2)  establishing  a  pre-hreedlag census 
population  of  1,500  frae-rtm^ng  black- 
footed  ferret  breeding  adult»  in  10  oc 
more  populations  with  no  fewer  than  30 
breeding  adults  in  any  popu^tion  by 
the  year  2010;  and 

(3)  encouraging  the  widest  possible 
distribution  cl  reintroduced  black- 
footed  ferret  populations. 

Status  of  ftaiufa  udaLsd  INyl  ii  liun 

The  Cmata  Basin/Badtands 
population  of  hfedk-foottsd  ferrets  will 
be  designated  a  nonessentiar 
experiaentbl  popubtion  according;  to 
the  provisions  of  SectirMt  tOfjf  of  the 
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Act.  The  basis  for  this  designation  is 
explained  below.    - 

The  1988  Recover}'  Plan  states  as  one 
of  its  goals  the  development  of  a  captive 
population  containing  a  minimum  of 
200  breeding  adults.  This  number  was 
chosen  to  maintain  the  maximum 
genetic  variability  and  to  have  enough 
animals  to  protect  the  species  from  a 
stochastic  event;  however,  it  has  since 
been  revised  to  240  by  the  Species 
Sun'ival  Plan  Group  of  the  American 
Zoological  and  Aquarium  Association. 
Vv'hich  manages  th^  captive  ferret 
population.  To  date,  the  captive 
program  contains  over  300  black-footed 
ferrets  separated  geographically  into  7 
different  breeding  facilities.  With  the 
recovery  goal  of  240  animals  achieved, 
the  captive  population  can  now  supply 
surplus  ferrets  for  reintroduction  efforts. 
As  described  in  the  Wyoming  fmal  rule 
(56  FR  41473),  the  captive  population 
will  be  the  donor  population  from 
which  surplus  ferrets  will  be  taken  for 
reintroduction  activities.  Without  the 
protection  of  the  donor  or  captive 
population,  reintroduction  efforts  could 
not  occur.  Therefore,  the  captive  donor 
population  is  essential  to  the  recovery  of 
the  species  by  supplying  surplus  ferrets 
for  reintroduction. 

The  "experimental  population" 
designation  means  the  reintroduced 
ferret  population  will  be  treated  as  a 
threatened  species  rather  than  an 
endangered  species.  Under  section  4(d) 
of  the  Act,  this  designation  enables  the 
Service  to  develop  special  regulations 
for  management  of  the  population  that 
are  less  restrictive  than  the  mandatory 
prohibitions  covering  endangered 
species.  Thus,  the  experimental 
designation  allows  the  management 
flexibility  needed  to  ensure  that 
reintroduction  is  compatible  with 
current  or  planned  human  activities  in 
the  Reintroduction  Area  and  to  permit 
biological  manipulation  of  the 
population  for  recoverj'  purposes. 

Experimental  populations  can  be 
determined  as  either  "essential"  or 
"nonessential."  An  essential 
experimental  population  means  a 
population  "whose  loss  would  be  likely 
to  appreciably  reduce  the  likelihood  of 
the  survival  of  the  species  in  the  wild" 
1 50  CFR  17.80,  Subpart  H— 
Experimental  Populations).  All  other 
experimental  populations  are  treated  as 
"nonessential."  For  purposes  of  section 
7(a)(2)  of  the  Act.  nonessential 
experimental  populations  are  treated  as 
though  they  are  proposed  for  listing, 
except  on  National  Wildlife  Refuge 
System  and  National  Park  System  lands, 
where  they  are  treated  as  a  species  listed 
as  threatened  under  the  Act. 


The  captive  black-footed  ferret 
population  is  the  primary  species 
population.  It  has  been  protected  against 
the  threat  of  extinction  from  a  single 
catastrophic  event  by  splitting  the 
captive  population  into  seven  widely 
separated  subpopulations. 

The  primary  repository  of  genetic 
diversity  for  the  species  is  the 
approximately  240  adult  breeders  in  the 
captive  population.  Animals  selected  for 
reintroduction  purposes  will  be  as 
genetically  redundant  as  possible  with 
the  captive  population.  Hence,  any  loss 
of  reintroduced  animals  in  the  Montana 
experimental  population  would  not 
significantly  -mpact  species  survival  or 
the  goal  of  pr^^serving  maximum  genetic 
diversity  in  the  species. 

All  animals  lost  during  the 
reintroduction  attempt  can  be  readily 
replaced  through  captive  breeding,  as 
demonstrated  by  the  rapid  increase  in 
the  captive  population  over  the  past  6 
years.  Based  on  current  population 
dynamics,  100  juvenile  ferrets  will 
likely  be  produced  each  year  in  excess 
of  numbers  needed  to  maintain  240 
breeding  adults  in  captivity. 

The  concept  of  experimental 
populations  and  classifying  them  as 
nonessential  was  amended  into  the  Act 
by  Congress  in  1982  to  make  it  easier  to 
reintroduce  individuals  of  an 
endangered  or  threatened  species  in 
areas  where  there  was  local  opposition 
to  the  reintroduction.  This  is  discussed 
in  greater  detail  later  in  this  document 
under  Issue  1. 

The  Experimental  Population  .^rea 
does  not  currently  contain  ferrets;  the 
proposed  nonessential  experimental 
population  will  include  all  ferrets  taken 
from  captivity  and  released  into  the 
Experimental  Population  Area  and  all 
their  proj-env. 

This  reintioduction  effort  will  be  the 
Service's  second  attempt  to  reintroduce 
the  black-fooied  ferret  into  the  wild.  The 
biological  and  logistical  problems  of 
reintroducing  and  recovering  this 
sper.ies  that  remain  to  be  addressed  are 
significant.  However,  reintroduction 
attempts  must  continue  or  the  captive 
population  may  become  overly  adapted 
to  captivity.  In  the  long  run,  exclusive 
captivity  likely  would  increase  the  risk 
of  ferrets  losing  important  wild  survival 
instincts  and  reduce  the  likelihood  of 
successful  reintroduction  and  ultimately 
recovery  of  the  species. 

Virtually  all  of  the  habitat  in  the 
Conata  Basin/Badlands  Reintroduction 
Area  is  federally  owned.  The 
nonessential  experimental  population 
designation  will  facilitate  re- 
establishment  of  the  species  in  the  wild 
by  easing  adjacent  landowner  concerns 
about  protective  measures  for 


reintroduced  ferrets  that  might 
otherwise  be  taken.  This  designation 
will  relax  the  regulations  that  protect 
each  individual  ferret  of  the 
reintroduced  population,  while 
promoting  the  conservation  of  the 
reintroduced  population  as  a  whole. 
The  nonessential  designation  provides  a 
more  flexible  management  framework 
for  protecting  a.nd  recovering  black- 
footed  ferrets,  such  that  adjacent  private 
landowners  may  continue  their  current 
lifestyles. 

First  attempts  to  reintroduce  the 
black-footed  ferret  into  the  wild 
(inchiding  the  Shirley  Basin  and  South 
Dakota  reintroductions)  will  place  great 
emphasis  on  developing  and  irr.pr  jving 
reintroduction  techniques.  This  applied 
research  will  lay  the  groundwork  for  a 
general  reintroduction  and  management 
protocol  for  re-establishing  black-footed 
ferrets  in  other  parts  of  their  historical 
range,  which  the  Service  expects  to 
develop  after  initial  reintroductions 
have  occurred. 

As  ferret  reintroductinn  efforts 
progress,  the  Ser\ice  will  evaluate  each 
potential  site  to  determine  whether 
released  ferre*  populations  should  be 
proposed  as  nonessential  experimental 
or  essential  experimental,  or  should 
retain  their  endangered  status.  The 
Ser\  ice  believes  that  at  least  10  or  more 
wild  populations  are  needed  to  ensure 
the  immediate  survival  f     1  dov\Tilisting 
of  this  species  to  threate;  .d  status  (U.S. 
Fish  and  Wildlife  Service  1988). 

Location  of  Reintroduced  Population 

Under  Section  lOij)  of  the  Act.  an 
experimental  population  must  be 
wholly  s-'parate  geographically  from 
ncnr;\perimental  populations  of  the 
same  species.  Since  the  last  known 
irpmber  of  the  original  Meeteetse  black- 
footed  ferret  population  was  captured 
for  inclusion  m  the  captive  population 
in  1^87.  no  ferrets  other  than  those 
released  in  Wyoming  in  1991.  1992,  and 
1393  have  been  confirmed  anyv\here  in 
the  wild.  There  is  a  chance  that  biack- 
footed  ferrets  still  exist  outside  the 
Shirley  Basin  site.  However,  survey 
work  for  black-footed  ferrets  in  the 
Experimental  Population  Area  has  been 
extensive  because  of  the  interspersion  of 
Federal  and  tribal  lands,  and  no  ferrets 
have  been  found.  Since  1982,  the  USES 
has  conducted  over  760  sur\'eys  for 
black-footed  ferrets  on  more  than  20.200 
hectares  (50,000  acres)  of  prairie  dog 
colonies  in  the  Experimental  Population 
Area.  This  included  prairie  dog 
complexes  on  both  Federal  and 
neighboring  private  lands  when  the 
complex  covered  both  land  owTierships. 

The  NFS  has  conducted  24  black- 
footed  ferret  surveys  on  over  800 
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hectares  (2.000  acres)  of  prairie  dog 
colonies  since  198*.  During  the  period 
1 985-1989,  th«  Pine  Ridge  Indian 
Reservation  undertook  a $6.2  miHion 
prairie  dog  coutroJ  program  and  treated 
over  121 .000  hsffares  (.100,000  a«:res)  of 
prairie  dog  habitat  on  the  reservation. 
All  treated  ar  !vs  were  surveyed  prior  to 
treatment  and  part  of  this  arreage  lies 
within  the  E.tperiiDenfal  pppul.ition- 
Area. 

In  adtlj;:«n  to  jjttual  black-footod 
ferret  surveys,  cumorous  .hours  have 
been  spont  on  prairie  dog  colonials  in 
the  Ebiperimenni!  Population  Area 
conduct  Irp  a  variety  of  research  and 
land  marigement  practices.  No  biack- 
footed  fejxets  or  black-footed  ferret  sign 
was  observed  during  thesri  activithfs. 
Based  on  these  data,  the  Service 
believes  that  thf?  reintroduced 
population  will  .not  overlap  wifh  any 
wild  population  of  Itie  species. 
Consequently,  barring  strong  evidenire 
to  the  contrary'  (sue  h  as  a  wild  bla»  k- 
fooled  ferret  beiu^j  found  in  tiie 
Experirr.ental  Population  Area  before 
the  first  breeding  sftason),  with  this  final 
rulemaking,  the  .Sen.'it  e 
administratively  determines  that  wihi 
black-footed  fen-^ts  no  longer  e-nist  in 
the  Experin:e:ifal  Populafion  Ar'^a  prior 
to  this  release. 

The  Cnnata  Basin/Badla.nds 
Reintioduction  Area  lies  on  L'fSFSand 
NPS  land  ia  three  irregularly  shaped 
areas  The  Conala  Basin/Badlanrfs 
Reintroduction  Area  lies  entirely  in 
eastern  Pennington  Couniy.  The 
Experi.'Benr.nl  Population  Area  e\*ends 
.southward  info  .Shannon  rountv  ^n<l 
eastward  into  Jar  h.son  Countv. 

The  Ojn.ita  Ba&in/ Badlands 
Experimental  Fopi-lafion  .-Vrea  is  that 
area  bnimtled  on  tiie  north  bv  Interstatr- 
Highway  ^JO  !Mji))  beginnirg  where  it 
r.rosse".  tht^  Chevenne  River;  t.Ten  east 
following  1-90  •".  State  H;;^h-i'va;,  71: 
then  souih  aionc;  ^!lgi^v».'.^>  73  to 
Highway  44,  then  wr-it  ^Uir. 
44  lo  wbr.re  it  rr^f'ors  K:.r''iiu  of  Indi.'.a 
Afi^iis  (BiA)  HiCh'.vay  2  and  r.nntmues 
west  alorg  h'.\  rhphway  2  to  FIA 
Highujy  41;  !.-t-r.  nnrt.-.  .sio.n-;  hi  A  ' 
Hiv;b'JW3y  41  l.i  !hf»  'Ji-iy-n.ae  Ri\'^r  ;i;vi 
thrn  nortnes.st  ■^•fjr.a  f.'^'«  Ch»;ver.ne  Rjvr 
to  the  priint  of  'vrigi^  at  I— SO.  Whlirt 
no,".e  of  these  f.':,*?.;r«»i.  aLMihxfe'v 
pre<  ii.iJe  bl.ick  !i  .Jls^d  ffr-'^f  mijv ;>'iie:it 
the  detrfrr-^n;  'Ytnv  npirfuint.  r.-nipiefl 
with  the  d)sta-i<e  from  the 
Reintro«ji;i  tion  .*.r=a,  rr.ak-^s  iJ  unlikely 
Ihat  a  blar  k-for.iwi  f»»!T»'l  would  '-migrate 
outside  the  Experrr.snf.ii  Pop  il.ifjon 
Area.  .Suflii  ient  black -footed  fem»t 
surveys  have  bff'.v  conducted  in  the 
Experimentat  Population  Area  over  the 
last  10  vears  to  indicate  that  no  wiM 
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black-footed  ferret  population  exists  in 
the  area. 

The  Con'ata  Basin/Badla.ids 
Reintrrnitjction  .Area  will  ser/e  as  tht» 
core  recovery  area.  Priiw  to  the  first 
breeding  season  following  the  first 
r'lleases.all  marked  biatk-footed  ferrets 
in  the  wild  in  the  Experimental 
Pcpiilation  Area  will  comprise  th'? 
nonessential  expierimenta!  population 
Duri;^g  ar>d  after  the  fir.st  breeding 
season,  ni\  black-footed  ferr«;ts  in  t.^e 
wild  located  east  of  the  Chevennp  River 
and  BursHu  of  Indian  Affai.-s  (3IA) 
Highway  41.  .south  of  1-50.  west  of  State 
High\vav73,  and  north  of  State  Highway 
44  end  81,^  Highway  2  in  Fci^uington, 
Sh.mnon,  and  Jackson  Counties.  .South 
Dakota,  will  compri.se  the  nonessential 
experir.iental  population.  Reintroduced 
black- foofed  ferrets  ars  expected  to 
remain  in  the  Conata  Basin/Badlands 
Kr?intro(h;ction  Ai-ea  because  of  tht^ 
priir,?>  pi-»:rie  dog  populations  pr»»sHnt 
and  the  li:nited  home  range  of  tDiack- 
foo'ed  ferrets.  In  the  unlikely  event  that 
a  black-footed  ferret  leavf^s  the  Con.-Jta 
Basin/Badlands  Reinrroduction  Arra  but 
sl-tys  within  the  boundaries  of  the 
ExperiiTientai  Population  Area,  the 
.Service  will  have  the  authority  to 
I  tipti:re  the  emigrant  and  p\»ce  i:  bark 
into  thf  Reintroduction  Area, 
translocate  it  to  another  reintroduction 
site,  or  place  it  in  captivity.  Ho-,vever, 
blac  k-fboJed  ferrets  on  Federal  lands  in 
the  Experimental  Population  An>a 
generally  will  not  be  removed.  If  a 
bluck-fo(Med  ferret  is  fount!  on  private 
land  outside  the  Reintroduction  Area 
but  within  the  Experimental  Population 
Area,  the  landowner  will  be  consulted 
and  the  black-footed  ferret  will  be 
rcnnved  jf  the  landowner  so  requests. 

Al!  hiatk-foofed  fierrets  releasc-d  in  the 
Ri-iril.'-odijction  Area  will  be 
apprnpnateiy  inark;id  (e.g..  with  PIT 
tfl];;-;  nf>n»f!.-dc  paints,  or  ratho  coiia.»^l 
In  the  wiiLkpiy  event  that  uniTia,ked 
blcif  k-ro(il.:;d  f^.-rets  are  found  ir.  trie 
Expcrin.entai  P.vpuiation  Area  br.furt? 
the  first  areetting  season  following  t!;e 
first  fa!!  n^'ease,  a  concerted  effort  will 
be  initiritt^d  to  dt;f-nT;i,ie  tht-  lociiiion  of 
Ihi^  .sourcp  pop'.-'ation  Th;s  senrcn  will 
ascerJainlwhethrra  wild  population 
exists  3~S  determine  th>*  neciJ  for 
opprjpnit^  CJ'Operative  con.'ie.n-Mfirn 
ill  tinrs. 

A  h.'ar  l-foot'jd  fi.rrnt  oicirrjng 
tu;t->idf  tFi-  Hxp'.friiuentrtl  Popul.ition 
Are.T  m  South  D.ik.-t.i  wor.ld  initi.->l!y  be 
ro.ns!de.'-»d  as  endnnge.-vd  hut  ir.^jv  he 
captured  for  georitic  t*'sr,ng.  If  ju  animal 
if:  g;'ri»*t)i3a]]y  det^.Tiin  >d  to  be  from  the 
Hxperimantai  popul.^t'on  it  may  be 
returned  to  the  Reint/oduition  .".n?a, 
held  in  captivity,  or  released  at  anot.her 
reintrodiHiion  site. 


If  an  animal  is  determined  to  be 
genetically  unrelated  to  the 
experimental  population,  then,  under  an 
existing  contingency  plan,  up  to  nine 
black-footed  ferrets  may  be  taken  for  use 
in  the  captive-breeding  program-.  If  a 
landowner  outside  the  Exjjeriraental 
Population  Area  wishes  to  retain  black- 
footed  ferrets  on  his  property,  a 
conser./)tion  agreement  or  easement 
may  be  arranged  with  the  landowner 

Management 

The  Cona'a  Basio/Badlands 
reintroduction  will  be  unrfert.ik«n  by 
the  Ser/lc-;.  th<^  IJ.SFS,  and  the  NPS  in 
accordance  with  the  Management  Plan 
(IISH/VS,  USPS  and  NPS  1993).  This 
M.magemen!  Plan  will  be  updated  as 
necessary.  GeuRral  reintroduction 
protocols  were  discussed  under 
"Background."  Additional 
considerations  pertinent  to 
reiritrodiiction  are  discussed  her"*. 

1.  Monitoring,:  Various  moniroring 
efforts  are  planned  over  the  first  5  ye»rs 
Prairie  dog  numbers  a.id  distribution 
will  be  monitored  annually.  Monitoring 
for  sylvatic  plague  v»ill  be  conducted. 
Presence  of  canine  di.stemper  '.*ill  be 
monitored  prior  to  and  during 
reintroduction.  Reintroduced  biai.k- 
footed  ferrets  and  their  offspring  will  be 
monitored  every  year  using  spotlight 
sunieys  and/or  snow  tracking  surveys 
done  on  foot.  Some  black-footed  ferr»!ts 
may  be  radio-collared  and  all  will  be 
marked.  Assuming  some  black-fuoted 
ferrets  survive  the  winter  and  enter  the 
courtship  and  breeding  season  the  next 
year,  monitoring  of  breeding  success 
and  recruitment  will  take  priority. 
Black-fooled  ferret  behavior  will  Ije 
monitored  throughout  the  duration  of 
the  reintroduction  effort. 

The  .Service  ivill  request  that  the 
USFSs  and  the  NPS's  i?eintroduction 
.^rea  supen  isor'man-igi'.r  assign  a 
priinary  black-footed  ferret  program 
contact  for  acent;!es,  priv.^t8 
Kmdowners,  and  puolir  users  in  the 
affectfd  area,  who  will  follow  up  on 
reports  of  in|ur°d  or  killed  black-fooJ*  d 
ferrets  i::ui  ir.imediat'.ily  notify  the  n..S 
Fish  and  U  ildiife  Field  Supervisor. 
Eiologif  a'  .Servirj^s,  Pierre,  Scut.h 
Dakot.i,  (f.u.'i)  224-8693.  The  Field 
.Superv  sor  vsill  notify  the  .Services  Law 
En fo.-; vniHnt  Division.  Di.5Cussions  and 
a(  tior.s  to  foiiow  up  these  noti^cafions 
and  collection  and  determination  of  the 
disposition  i>fany  livirordead 
specimens  will  follow  as  soon  as 
possible. 

The  Sen  if  e  wll  assist  in  ensuring 
that  governmental  agencies  and  the 
public  are  informed  about  the  presenc** 
of  black -footed  ferrets  in  the  aflfected 
area  via  public  information,  education. 
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and  media  programs.  These  information 
programs  also  will  address  the 
precautions  and  care  that  should  be 
taken  in  handling  sick  and  injured 
black-footed  ferrets.  This  will  enhance 
effective  treatment  and  care  in  handling 
specimens  and,  when  dead  black-footed 
fpfrets  are  located,  will  ensure  proper 
preservation  of  black-footed  ferret 
remains.  The  finder  or  investigator  will 
he  requested  to  ensure  that  evidence 
pertinent  to  the  specimen  is  not 
nnnecessarily  disturbed. 

The  Service  will  require  that  persons 
locating  dead,  injured,  or  sick  black- 
footed  ferrets  immediately  notify  the 
Field  Supervisor,  Fish  and  Wildlife 
Service,  Ecological  Services,  Pierre. 
South  Dakota. 

2.  Disease  Considerations: 
Reintroduction  will  be  re-evaluated  if  a 
significant  number  of  cases  of  canine 
distemper  are  documented  in  anv  wild 
mammal  within  6  months  prior  to  the 
scheduled  reintroduction.  Samples  from 
coyotes  and  badgers  will  be  obtained 
prior  to  the  reintroduction  to  determine 
if  canine  distemper  exists  in  the 
Reintroduction  Area.  Visitors  and 
biologists  will  be  discouraged  from 
bringing  dogs  into  the  Reintroduction 
Area.  Residents  and  hunters  will  be 
encouraged  to  report  sick  wildlife. 
Efforts  are  continuing  to  develop  an 
effective  canine  distemper  vaccine  for 
black-footed  ferrets. 

Although  there  is  no  histor}'  of 
sylyatic  plague  in  the  area,  sampling  for 
sylvatic  plague  will  occur  on  a  regular 
basis  prior  to  and  during  the 
reintroduction  effort. 

3.  Genetic  Considerations:  While  the 
ultimate  genetic  goal  of  the 
reintroduction  program  is  to  establish 
wild  reintroduced  populations  that 
embody  the  maximum  level  of  genetic 
diversity  available  from  the  captive 
population,  individuals  used  for 
reintroduction  will  be  chosen  so  that  the 
level  of  genetic  diversity  and 
demographic  stability  (e.g.,  stable  age 
and  sex  structure)  of  the  captive 
population  is  not  compromised 
(reduced)  by  their  removal. 

4.  Prairie  Dog  Management:  Prairie 
dog  management  in  the  Reintroduction 
Area  will  be  in  accordance  with  the 
USFS's  Prairie  Dog  Management  Plan  on 
USFS  land  and  acoording  to  the  NPS's 
Resource  Management  Plan  on  NPS 
land.  While  both  plans  may  be  subject 
to  change,  the  proposed  black-footed 
ferret  reintroduction  is  based  on  current 
versions  of  these  plans,  and  no  change 
in  present  plans  is  sought  because  of 
black-footed  ferret  reintroduction. 
Prairie  dog  management  on  private  land 
is  at  the  discretion  of  the  landowners. 


5.  Mortality:  Though  efforts  will  be 
made  to  reduce  mortality,  significant 
mortality  will  inevitably  occur  as 
captive-raised  animals  adapt  to  the 
wild  Natural  mortality  from  predators, 
fluctuating  food  availabiUty,  disease, 
hunting  inexperience,  etc.,  will  be 
reduced  though  predator  and  prairie  dog 
management,  vaccination,  supplemental 
feeding,  and  pre-release  conditioning. 
Human-caused  mortality  will  be 
reduced  through  information  and 
education  efforts. 

A  low  level  of  mortality  from 
"incidental  take"  (defined  by  the  Act  as 
take  that  is  incidental  to,  but  not  the 
purpose  of,  an  otherwise  lawful  activity) 
is  expected  d-;ring  the  reintroduction 
program  as  a  result  of  designing  the 
black-footed  ferret  reintroduction 
program  to  work  within  the  context  of 
traditional  land  uses  in  the 
Reintroduction  Area. 

Incidental  take  (e.g.,  ferret  injury  or 
mortality)  will  he  required  to  be 
reported  immediately  to  the  Service. 
The  Service  will  investigate  each  case. 
If  it  is  determined  that  a  ferret  injury  or 
mortality  v.as  unavoidable, 
unintentional,  and  did  not  result  from 
negligent  conduct  lacking  reasonablfe 
due  care,  such  conduct  will  not  be 
considered  "knowing  take"  for  the 
purpose  of  this  regulation.  Therefore, 
the  Service  will  not  take  legal  action  for 
such  conduct.  However,  knowing  take 
will  be  referred  to  the  appropriate 
authorities  for  prosecution. 

The  biological  opinion  prepared  on 
the  reintroduction  anticipates  an 
incidental  take  level  of  12  percent  per 
year.  If  this  level  of  incidental  take  is 
exceeded  at  any  time  within  anv  year, 
the  Service,  in  cooperation  with  the 
USFS  and  the  NPS,  will  conduct  an 
evaluation  of  incidental  take  and 
cooperatively  develop  and  implement 
with  the  landowners  and  land  users 
measures  to  reduce  incidental  take. 

Even  if  all  released  animals  were  to 
succumb  to  natural  and  human-caused 
mortality  factors,  this  would  not 
threaten  the  continued  existence  of  the 
species,  because  the  captive  population 
is  the  species'  primary  population  and 
could  readily  replace  any  animals  lost 
in  the  reintroduction  effort.  This  is 
consistent  with  the  designation  of  the 
reintroduced  population  as  a 
nonessential  experimental  pyopulation. 
The  choice  for  wildlife  managers  is 
either  to  risk  excess  captive  black-footed 
ferrets  in  reintroduction  efforts  in  order 
to  re-establish  the  species  in  the  wild, 
or  to  keep  all  black-footed  ferrets  in 
relative  safety  in  captivity.  The  Service 
believes  the  long-term  benefits  to  the 
species  of  establishing  individual  wild 
ferret  populations  outweighs  the 


relatively  minor  risks  associated  with 
losses  of  surplus  ferrets  during 
reintroduction  efforts. 

6.  Special  Handling:  Under  the 
special  regulation  (promulgated  under 
authority  of  Section  4(d)  of  the  Act]  that 
will  accompany  the  experimental 
population  designation.  Service 
employees  and  agents  will  be 
authorized  to  handle  black-footed  ferrets 
for  scientific  purposes;  relocate  black- 
footed  ferrets  to  avoid  conflict  with 
>iuman  activities;  relocate  ferrets  within 
the  Experimental  Population  Area  to 
improve  ferret  survival  and  recovery 
prospects;  relocate  black-footed  ferrets 
to  future  reintroduction  sites;  aid 
animals  that  are  sick,  injured,  or 
orphaned;  and  salvage  and  dispose  of 
dead  ferrets.  If  a  ferret  is  determined  to 
be  unfit  to  remain  in  the  wild,  it  will  be 
placed  in  captivity.  The  Service  will 
determine  the  disposition  of  sick, 
injured,  orphaned,  or  dead  black-footed 
ferrets. 

7.  Coordination  with  Landowners  and 
Land  Management  Agencies:  The  South 
Dakota  black- footed  ferret 
reintroduction  program  was  discussed 
with  fKJtentially  affected  State  and 
Federal  agencies  in  the  proposed 
Reintroduction  Area.  An  effort  to 
identify  issues  and  concerns  associated 
with  reintroduction  into  the  Conata 
Basin/Badlands  Area  was  conducted 
through  a  Coordinated  Resource 
Management  process.  A  Local  Level 
Com.mittee  (LLC)  was  selected 
consisting  of  Federal  Agencies,  State 
agencies,  envirormiental  interests, 
grazing  and  land-use  interests,  and  local 
landowners  to  discuss  concerns  about 
ferret  reintroduction  over  a  period  of  16 
months. 

The  LLC  did  not  reach  a  consensus  on 
a  plan  for  black-footed  ferret  restoration. 
However,  the  issues  raised  during  the 
six  LLC  meetings  provided  valuable 
input  to  the  Federal  agencies 
responsible  for  developing  the 
Environmental  Impact  Statement  (EIS). 
The  LLC  members  also  provided  their 
individual  comments  to  the  Governor  of 
South  Dakota,  who  indicated  in  letters 
to  the  Secretaries  of  Agriculture  and 
Interior  his  willingness  to  support  a 
black-footed  ferret  restoration  program, 
provided  property  rights  of  private 
individuals  could  be  protected. 

8.  Potential  for  Conflict  with  Grazing 
and  Recreational  Activities:  USFS  lands 
in  the  Conata  Basin/Badlands 
Reintroduction  Area  are  included  in 
grazing  allotments.  Conflicts  between 
grazing  and  black-footed  ferret 
management  are  not  anticipated  on 
USFS  lands  as  current  USFS  prairie  dog 
management  plans  have  assigned 
reduced  Animal  Unit  Months  to  areas 
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that  are  designated  untreated  areas  for 
prairie  dogs.  No  additional  grazing 
restrictions  will  be  placed  on  USFS 
lands  with  grazing  allotments  in  the 
Conata  Basin/Badlands  Reintroduction 
Area  as  a  result  of  black-footed  ferret 
reintroduction.  No  commercial  grazing 
occurs  on  NFS  land. 

No  restrictions  in  addition  to  existing 
requirements  will  be  placed  on 
landowners  regarding  prairie  dog 
control  on  private  lands  in  the 
Experimental  Population  Area. 

Recreational  activities  currently 
practiced  in  the  Conata  Basin/Badlands 
Reintroduction  Area  (e.g.,  antelope 
hunting,  prairie  dog  shooting,  rabbit 
hunting  using  greyhound  dogs, 
furbearer  or  predator  trapping,  and  off- 
road  vehicle  recreation)  are  either 
unlikely  to  impact  black-footed  ferrets 
or,  if  negative  impacts  are  demonstrated, 
will  be  managed  to  avoid  or  minimize 
such  impacts. 

9.  Protection  of  Black-Footed  Ferrets: 
Released  black-footed  ferrets  will 
initially  need  protection  from  natural 
sources  of  mortality  (predators,  disease, 
inadequate  prey,  etc.)  and  from  human- 
caused  sources  of  mortality.  Natural 
mortality  will  be  reduced  through  pre- 
release conditioning,  vaccination, 
predator  control,  management  of  prairie 
dog  populations,  etc.  Human-caused 
mortality  will  be  minimized  by  placing 
black-footed  ferrets  in  an  area  with  low 
human  population  density:  by  working 
with  landowners.  Federal  land 
managers,  and  recreationistsjo  develop 
means  for  conducting  existing  and 
planned  activities  in  a  manner 
compatible  with  ferret  recovery:  and  bv 
conferring  with  developers  on  proposed 
actions  and  providing  recommendations 
that  will  reduce  likely  adverse  impacts 
to  ferrets. 

A  final  biological  opinion  was 
prepared  on  this  action  to  reintroduce 
black-footed  ferrets  into  the 
Experimental  Population  Area:  it 
concluded  that  this  action  is  not  likeiv 
to  jeopardize  any  listed  species. 

10.  Public  Awareness  and 
Cooperation:  Extensive  information 
sharing  about  the  program  and  the 
species,  via  educational  efforts  tarpeteti 
toward  the  public  in  the  region  and 
nationally,  will  enhance  public 
awareness  of  this  species  anil  this 
reintroduction. 

11.  Cherall:  The  designation  of  the 
Conata  Basin/Badlands  population  as  a 
nonessential  experimental  population 
and  its  associated  management 
flexibility  should  encourage  local 
acceptance  of  and  cooperation  with  the 
reintroduction  effort.  The  Service 
considers  the  nonessential  experimental 
population  designation,  the 


accompanying  special  rule,  and  the 
Management  Plan  necessary  to  obtain 
the  cooperation  of  landowners, 
agencies,  citizens,  grazing  interests,  and 
recreational  interests  in  the  area. 

12.  Effective  Date:  The  provisions  of 
5  U.S.C.  533  provide  that  at  least  30 
days  shall  be  allowed  before  a  rule 
becomes  effective  imless  an  agency  has 
good  reason  to  make  it  effective  sooner. 
It  is  essential  to  the  success  of  the 
reintroduction  effort  that  releases 
commence  in  the  fall  of  the  year,  when 
wild  young  ferrets  typically  would 
become  independent  of  natal  care  and 
disperse.  The  Service  plans  to  begin 
initial  ferret  releases  in  the  South 
Dakota  Reintroduction  Area  in  early 
September  1994.  Therefore,  this  rule  is 
effective  immediately  upon  publication 
in  the  Federal  Register. 

Sunimary  of  Comments  and 
Recommendations 

In  the  May  19.  1993,  proposed  mle 
and  associated  notifications,  all 
interested  parties  were  invited  to  submit 
comments  or  recommendations 
concerning  any  aspect  of  the  proposed 
rule  that  might  contribute  to  the 
development  of  a  final  rule.  On  May  21, 
1993.  the  Service  mailed  copies  of  the 
proposed  rule,  the  Draft  Environmental 
Impact  Statement  (DEIS),  and  a  draft 
management  plan  to  appropriate  Federal 
Agencies,  tribal  governments.  State 
agencies,  county  governments,  business 
and  conservation  organizations,  and 
other  interested  parties.  Approximately 
300  of  these  packets  were  mailed. 

Legal  notices  inviting  public  comment 
were  published  in  the  Rapid  City 
Journal  on  June  5,  1993,  and  the  Sioux 
Falls  Ai^us  Leader  on  June  4,  1993.  In 
early  Mey  and  again  in  early  June,  news 
releases  were  mailed  to  over  200  media 
outlets  in  South  Dakota,  including 
newspapers,  television  stations,  and 
radio  stations.  Two  public  hearings  on 
the  proposed  rule  were  held.  On  June  9, 
1991,  a  healing  was  held  in  Pierre, 
South  Dakota,  and  on  Juno  10.  1993,  a 
hearing;  was  held  in  Rapid  Citv,  South 
Dakota.  I 

The  .'i^rvice  received  .54  letters  and  28 
oral  comnients  on  the  entire  proposed 
rule  and  DEIS  package.  Only  13  of  the 
letters  wore  lietermined  to  he  direct 
Lommeots  on  the  proposed  rule. 

Most  environmental  groups  and  some 
individuals  pointed  out  the  same 
concern — that  is,  that  the  designation  of 
the  captive  population  as  the  essential 
one  is  iocorrect  and  that  some  portion 
of  the  Reintroduction  Area  should  be 
designated  as  an  essential  population. 
One  commenter  supported  the 
nones.sanlial  designation. 


Two  different  commenters  made 
numerous  comments  on  the  proposed 
rule.  They  felt  that  the  experimental 
population  option  was  used  too  broadly; 
it  should  be  used  on  private  land  only 
and  not  on  piiblic  land.  They  felt  no 
evidence  was  presented  that  section  7 
and  section  9  of  the  Act  were 
impediments  to  black-footed  ferret 
releases.  They  felt  that  the  proposed 
rule  could  be  construed  to  mean  that  the 
Service  would  invite  or  condone 
indiscriminate  killing  of  black-footed 
ferrets  and  wanted  no  hunting,  trapping, 
or  off-road  vehicle  (ORV)  use  in  the 
Reintroduction  Area. 

One  commenter  objected  to 
provisions  that  would  allow  landowners 
to  request  removal  of  black-footed 
ferrets  without  a  clear  demonstration  of 
harm. 

One  commenter  questioned  the  need 
for  greater  management  flexibility 
because  they  felt  that  the  return  of  the 
black-footed  ferret  does  not  present  anv 
risk  to  land  use.  This  commenter  also 
saw  no  need  to  reduce  the  requirements 
of  section  7  and  section  9  of  the  Act 
from  the  proposal,  thought  the  proposed 
rule  was  biased  toward  protecting 
human  activities  and  that  management 
priority  should  be  placed  on  protecting 
black-footed  ferrets,  and  thought  that 
captive  breeding  efforts  should  be 
reduced  in  favor  of  placing  priority  on 
wild  populations. 

Two  commenters  questioned  if  a  list 
of  parameters  had  been  developed  that 
would  move  the  program  from  a 
nonessential  to  essential  reintroduction. 
They  also  were  concerned  that  the 
South  Dakota  reintroduction  was 
remarkably  similar  to  the  Montana 
reintroduction  and  suggested  that  a 
national  plan  be  developed. 

One  commenter  thought  it  was 
unclear  whether  the  incidental  take 
allowance  by  nonagency  persons  within 
the  Experimental  Population  Area 
includes  take  occurring  in  the 
Reintroduction  Area, 

Comments  of  a  similarnature  or  point 
are  grouped  into  a  number  of  general 
issues.  7  hese  issues,  and  the  Service's 
response  to  each,  are  discussed  below: 

Issue  1:  .Should  the  reintroduced 
population  be  designated  as-an  essential 
experimental  population  as  opposed  to 
a  nonessential  experimental  population? 

Response:  The  Service's  rationale  for 
designating  the  South  Dakota  ferret 
reintroduction  as  a  nonessential 
experimental  population  was  explained 
above  under  "Status  of  Reintroduced 
Population."  Establishment  of  a  wild 
population  in  the  Experimental 
Population  Area  is  not  essential  to  the 
continued  existence  of  the  species  in  the 
wild.  The  donor  captive  population. 
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which  is  the  population  whose  loss 
would  appreciably  affect  the  likelihood 
of  sumval  of  the  species  in  the  wild,  is 
secure  and  other  reintroduction  sites  are 
being  identified  and  readied. 

The  captive  population  is  the  priman,' 
species  population.  It  has  been 
protected  against  the  threat  of  extinction 
from  a  single  catastrophic  event  through 
splitting  the  captive  population  into 
seven  widely  separated  subpopulations. 
Hence,  loss  of  the  experimental 
population  would  not  threaten  the 
species'  survival. 

The  primary  repositor>-  of  genetic 
diversity  for  the  species  is  the  240  adult 
breeders  in  the  captive  population. 
Animals  selected  for  reintroduction 
purposes  will  be  as  genetically 
redundant  as  possible  with  the  captive 
population;  hence,  any  loss  of 
reintroduced  animals  in  this 
experimental  population  will  not 
significantly  impact  the  goal  of 
preserving  maximum  genetic  diversity 
in  the  species. 

All  animals  lost  during  the 
reintroduction  attempt  can  readily  be 
replaced  through  captive  breeding,  as 
demonstrated  by  the  rapid  increase  in 
the  captive  population  over  the  past  6 
years.  Based  on  current  population 
dynamics,  100  juvenile  ferrets  will 
likely  be  produced  each  year  in  excess 
of  numbers  needed  to  maintain  240 
breeding  adults  in  captivity. 

There  are  no  known  populations  of 
ferrets  in  the  wild  except  for  the 
nonessential  experimental  population 
reintroduced  into  the  Shirley  Basin  area 
in  Wyoming.  The  only  other  ferrets 
known  to  exist  are  in  captive  breeding 
facilities.  Because  the  breeding  program 
has  been  so  successful,  there  are  more 
ferrets  in  captivity  than  are  needed  for 
the  breeding  program  or  for  ensuring  the 
sun'ival  of  the  species.  Ferrets  that  are 
the  subject  of  this  rule  are  surplus 
animals  that  the  Service  has  determined 
are  not  needed  for  these  purposes. 
Having  a  sufficient  number  of  black- 
footed  ferrets  in  the  breeding  program 
means  that  the  Service  will  be  able  to 
continue  to  produce  surplus  ferrets  for 
reintroductions  and  thus  bring  about  the 
survival  of  the  species  in  the  wild. 

Consequently,  the  captive  breeding 
population  is  the  population  that  is 
essential  to  the  survival  of  the  species 
in  the  wild.  The  nonessential 
designation  is  based  on  the  Service's 
conclusion  that  those  ferrets  to  be 
removed  from  captivity  and 
reintroduced  into  South  Dakota  are  not 
needed  for  the  survival  of  the  species  in 
the  wild.  If  the  released  animals  are  lost, 
they  can  be  replaced  with  other  black- 
footed  ferrets  produced  in  captivitv. 


The  Service's  position  is  supported  by 
the  preamble  to  the  final  rule  for 
establishing  experimental  populations 
published  in  the  Federal  Register  on 
August  27,  1984  (49  FR  33885).  It 
explains  that  the  organisms  that  will  be 
reclassified  as  experimental  are  those 
which  are  to  be  removed  from  an 
e.xistent  source  or  donor  population. 
Additionally,  one  commenter  on  the 
proposed  rule  that  preceded  the  final 
rule  on  experimental  populations  stated 
that  no  species  classified  as  endangered 
could  have  populations  biologically 
nonessential  to  their  survival.  In  its  final 
rule,  the  Ser\ice  disagreed  with  this 
comment  and  stated  "•   *   •  there  can 
be  situations  where  the  status  of  the 
extant  population  is  such  that 
individuals  can  be  removed  to  provide 
a  donor  source  for  reintroduction 
without  creating  adverse  impacts  upon 
the  parent  population.  This  is  especially 
true  if  the  captive  propagation  efforts 
are  providing  individuals  for  release 
into  the  wild." 

Furthermore,  the  Service  referred  to 
the  Conference  Report,  which  is 
especially  significant  because  the 
definition  of  "essential  population"  in 
the  experimental  population  final  rule  is 
virtually  identical  to  the  language  in  the 
Conference  Report.  Congress  explained. 
...   .   *  {T)he  level  of  reduction 
necessary  to  constitute  'essentiality'  is 
expected  to  vary  among  listed  species 
and,  in  most  cases,  experimental 
populations  will  not  be  essential'  [H.R. 
Conf.  Rep.  No.  835,  97lh  Cong.,  2d  Sess  , 
34(1982)). 

The  Senate  report  explains  that  the 
special  regulations  designating 
experimental  populations  are  to  be 
designed  to  address  the  "particular 
needs"  of  each  experimental  population 
and  that  the  Secretary  is  "granted  broad 
flexibility"  in  promulgating  the  special 
regulations  [S.  Rep.  No.  97-418,  97th 
Cong.,  2d  Sess.  8  (1982)]. 

Issue  2:  Should  the  reintroduced 
population  be  fully  endangered  rather 
than  experimental? 

Response:  The  Ser\ice  has  not 
decided  that  black-footed  ferrets  in 
captivity  are  the  only  ferrets  that  will 
ever  retain  endangered  status  under  the 
Act.  It  is  important  to  recognize  that  one 
of  the  reasons  Congress  amended  the 
Act  in  1982  was  to  provide  for 
experimental  populations.  The  House 
Report  is  instructive  on  this  point.  It 
stales  that  reintroduction  efforts  had 
encountered  strong  opposition  from  the 
states  and  areas  where  species  were  to 
be  reintroduced.  Opponents  were 
concerned  that,  if  reintroduced  species 
were  fully  protected  under  the  Act,  then 
conflicts  with  existing  uses  would  result 
and  new  development  would  be 


curtailed.  Congress  amended  the  Act  to 
mitigate  and  alleviate  such  fears. 

Because  of  the  flexibility  provided  by 
Congress  as  discussed  under  Issue  1,  the 
Service  maintains  that  it  has  the 
authority  under  the  Act  to  designate  this 
population  as  experimental  if  such 
action  will  further  the  conservation  of 
the  species,  and  if  the  decision  is  based 
on  the  best  scientific  and  -ommercial 
data  available. 

Issue  3:  Should  the  proposed 
reintroduction  provide  greater 
protection  for  black-footed  ferrets  from 
impacts  such  as  grazing,  trapping, 
prairie  dog  hunting,  and  oil  and  gas 
development  than  is  proposed? 

Response.- The  Service,  working  with 
the  NFS  and  the  USFS.  developed  the 
Management  Flan  that  will  guide  how 
these  tN-pes  of  activities  are  carried  out 
within  the  Reintroduction  Area.  The 
Service  believes  the  Manageincr,;  i'lan 
provides  adequate  protection  horn  these 
activities.  Both  the  .N'PS  and  the  USFS 
have  authority  to  restrict  access  if 
additional  protection  proves  necessarv. 

Issue  4:  Should  black  footed  ferrets'be 
removed  from  private  land  in  the 
Experimental  Population  Area  without 
clear  demonstration  of  harm? 

Response:  The  Reintroduction  Area 
has  been  identified  as  an  adequate  area 
for  a  black-footed  ferret  population  to 
sur\'ive.  The  surrounding  Experimental 
Population  Area  has  bet-n  identified  as 
an  area  that  acts  as  a  buffer  zone.  The 
purpose  of  the  nonessential 
experimental  population  designation 
was  to  alleviate  local  landowner 
concerns  over  restrictions  that  would 
otherwise  occur  with  the  presence  of 
black-footed  ferrets  Removal  of  a  black- 
footed  ferret  at  the  landowner's  request 
will  allow  for  the  relocation  of  the 
animal  into  high  quality  habitat  areas  in 
the  Reintroduction  .^rea,  and  also 
wculd  keep  released  ferrets 
concentrated  in  the  Reintroduction 
Area,  which  may  aid  in  the  recover*-  of 
the  species.  The  Ser\  ice  does  not  view 
the  removal  of  black-footed  ferrets  from 
private  lands  as  detrimental  to  the 
reintroduction  effort. 

Issue  5:  Is  there  a  need  for  less 
management  flexibility  than  that 
described  in  the  proposed  rule  (e.g..  no 
reduction  in  section  7  and  section  9 
responsibilities)? 

Rtsponse:  Designation  of  an 
experimental  population  provides 
flexibility  in  management  outside  the 
Reintroduction  Area  as  well  as  within 
the  Reintroduction  Area.  While  the 
experimental  designation  will  help 
relieve  some  restrictions  on  landowners 
relating  to  the  presence  of  black-footed 
ferrets,  the  designation  also  is  important 
to  biologists  by  allowing  them  to 
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directly  manage  released  ferrets  (e.g.,  by 
capture  and  relocation),  which  will 
benefit  the  reintroduction  effort  and  the 
species.  The  nonessential  experimental 
designation  does  change  the  status  of 
black-footed  ferrets  with  respect  to 
section  7  and  section  9  of  the  Act. 
Nevertheless,  ferrets  under  this 
designation  still  retain  significant 
protections  under  the  Act,  and  the 
Service  does  not  believe  an 
experimental  designation  will  be 
detrimental  to  the  establishment  of  a 
sustained  black- footed  ferret  population. 

Issue  6:  Is  there  a  list  of  parameters 
that  would  change  the  status  of  black- 
footed  ferrets  from  nonessential  to 
essential?  Should  a  national  plan  be 
developed? 

Response:  Once  this  final  rule  goes 
into  effect,  changing  the  nonessential 
experimental  designation  of  the  South 
Dakota  ferret  population  would  require 
a  new  rulemaking  process,  which  would 
include  a  proposed  rule,  a  public 
comment  period,  public  meetings, 
National  Environmental  Policy  Act 
compliance,  and  other  documentation 
before  a  final  rule  to  change  the 
designation  could  be  published.  Under 
the  experimental  population  regulations 
(50  CFR  17  Subpart  H),  any  rule 
designating  an  experimental  population 
must  provide  "*   *   *  a  process  for 
periodic  review  and  evaluation  of  the 
success  or  failure  of  the  release  and  the 
effect  of  the  release  on  the  conservation 
and  recovery  of  the  species."  The  5-year 
evaluation  noted  in  section  17,84(g)(10) 
of  the  proposed  rule  is  intended  to  be 
a  milestone  in  this  required  periodic 
review  and  evaluation  process,  and  will 
be  a  review  of  the  biological  success  of 
the  reintroduction  effort.  If  determined 
to  be  less  than  successful,  the  Service, 
USPS,  and  NPS  will  modify  the 
reintroduction  protocol  and/or  the 
strategies  within  the  Management  Plan 
to  improve  ferret  survival  and/or 
recruitment,  with  the  involvement  of 
affected  landowners  and  land  managers. 
If  the  experiment  is  extremely 
unsuccessful,  the  Service,  USPS,  and 
NPS  may  consider  a  temporary  hold  on 
releasing  ferrets  into  the  Reintroduction 
Area  until  better  release  or  management 
techniques  are  developed.  The  5-year 
evaluation  will  not  include  an 
evaluation  to  determine  whether  the 
population  should  be  reclassified. 

The  Ser\'ice  does  not  foresee  any 
likely  situation,  except  for  eventual 
delisting  of  the  species,  that  would  call 
for  altering  the  nonessential 
experimental  status  of  the  South  Dakota 
ferret  population. 

However,  the  Service  is  working 
toward  development  of  a  national 
strategy  that  will  address  the  goals  and 


objectives  outlined  in  the  Black-footed 
Ferret  R-^covery  Plan  developed  in  1978 
and  revised  in  1988. 

Issue  7:  Is  clarification  needed  on 
whether  incidental  take  allowed  under 
the  special  rule  would  include  take 
occurring  in  the  Reintroduction  Area? 

Response:  The  take  statement  which 
appears  in  Section  17.84(g)(5)  applies  to 
the  Experimental  Population  Area  as 
defined  by  the  rule;  this  includes  the 
Reintroduction  Area.  The 
Reintroduction  Area  is  entirely  on 
Federal  land,  and  Federal  land 
management  agencies  within  the  area 
have  authority  over  land-use  practices 
on  their  lands  and  have  agreed  to  abide 
by  the  Management  Plan.  Thus, 
incidental  take  allowed  by  the  special 
rule  will  apply  to  the  Reintroduction 
Area  but  will  be  regulated  by  adequate 
Federal  authority. 

Issue  8:  Were  the  boundaries  of  the 
Experimental  Population  Area 
appropriate — that  is,  why  was  a  larger 
area  not  considered  for  the 
Reintroduction  Area? 

Response:  Black-footed  ferrets  were 
historically  found  throughout  western 
South  Dakota.  The  Experimental 
Population  Area  boundaries  were  drawn 
to  include  all  potential  black-footed 
ferret  habitat  (prairie  dog  colonies) 
within  the  Conata  Basin/Badlands 
Prairie  Dog  Complex — that  is,  prairie 
dog  colonies  within  7  kilometers  of 
another  colony  (and  that  were  not  being 
treated  with  rodenticides).  Black-footed 
ferrets  traveling  beyond  the 
Reintroduction  Area  wiil  be  exposed  to 
areas  of  less  suitable  habitat.  The 
proposed  Reintroduction  Area, 
according  to  available  modeling 
informaftion,  contains  sufficient  acreage 
and  densities  of  prairie  dogs  to  support 
a  viable  population  of  black-footed  -  . 
ferrets  for  a  100-vear  period. 

Issue  9:  How  does  tne  Service  plan  to 
address  impacts  on  long-term  black- 
footed  ferret  viability? 

Response:  The  Service  has  addressed 
the  long-term  viability  of  ferrets  in  the 
wild  through  recovery  goals  and 
objectives  described  in  the  1988  revised 
Black-footed  Ferret  Recovery  Plan.  This 
plan  identifies  objectives  that  must  be 
met  to  downlist  the  species  to 
threatened,  which  in  turn  vwDuld  ensure 
the  long-term  viability  of  the  species  in 
the  wild.  The  revised  recovery  plan 
reflects  current  information  and 
recovery  objectives,  and  outlines  steps 
for  recovery  that,  when  accomplished, 
will  provide  for  viable  black-footed 
ferret  populations  in  captivity  and 
within^ its  historical  range.  These 
objectives  include: 

(1)  Increasing  the  captive  population 
of  black-footed  ferrets  to  a  census  size 


of  200  breeding  adults  by  1991  (this  goal 
was  subsequently  changed  to  240  and 
has  been  achieved); 

(2)  Establishing  a  pre-breeding  census 
population  of  1,500  free  ranging  black- 
footed  ferret  breeding  adults  in  10  or 
more  populations  with  no  fewer  than  30 
breeding  adults  in  any  population  by 
the  year  2010; and 

(3)  Encouraging  the  widest  possible 
distribution  of  reintroduced  black- 
footed  ferret  populations. 

It  is  the  Service's  opinion  that  the 
Recovery  Plan  will  continue  to  be 
revised  to  reflect  future  requirements 
and  direction  to  ensure  recovery  of  the 
black-footed  ferret  in  the  wild.  In 
addition,  the  Service  plans  to  develop  a 
national  strategy  for  implementing  the 
ferret  reintroduction  program,  based  in 
part  on  initial  reintroduction  efforts. 
This  strategy  would  outline  the  specific 
methods  and  means  necessary  to 
achieve  recovery  objectives  cited  in  the 
Recovery  Plan. 

National  Environmental  Policy  Act 

A  final  EIS,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  has  been  prepared 
and  is  available  from  the  Service  offices 
identified  in  the  ADDRESSES  section. 

Required  Determinations 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  described  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  rule  does  not  contain  any 
information  collection  or  recordkeeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq). 

Effective  Date 

The  provisions  of  5  U.S.C.  provide  for 
no  less  that  30  days  for  a  rule  to  become 
effective  unless  an  agency,  for  good 
reason,  makes  it  sooner.  Due  to  the  need 
to  release  black-footed  ferrets  to  the 
wild  immediately  in  order  to  allow 
them  as  much  time  as  possible  to 
become  established  before  winter  sets 
in,  this  final  rule  is  effective 
immediately. 
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Regulations  Promulgation 

Part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  U.S.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C,  1361-1407;  16  U.S.C 
1531-1544;  16  U  S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  the  e.xisting  two  entries  for  the 
"Ferret,  black-footed"  under 
"MAMMALS"  to  read  as  shown  below: 

§  17.1 1     Endangered  and  threatened 
wildlife. 


(h) 


Species 


Comrnon  name 


Scientitic  name 


Historic  range 


Vertebrate  popu- 
lation wnere  enciati- 
gered  or  threatened 


Status      When  listed 


Crit'cai 
habitat 


ijp3Cial 

rjies 


Mammals 


Ferret,  black-footed  .     Mustela  nigripes 


Do 


.do 


Western  U.S.A.,  Entire,  except  where 

Western  Canada.  listed  as  an  ex- 

perimental popu- 
lation t)elow. 

do U.S.A.  (specified 

portions  of  Wyo- 
ming and  South 
Dakota). 


XN 


1.  3.433, 

543 


433,  543 


NA 


NA 


NIA 


17.84(g) 


3.  Section  17.84  is  amended  by 
revising  the  text  of  paragraph  (g)  to  read 
as  follows: 

§17.84    Special  rules— vertebrates 

***** 

(g)  Black  footed  ferret  [Mustela 
nigripes) 

(1)  The  black-footed  ferret 
populations  idpntified  in  paragraphs 
(g)(9){i)  and  (g)(9)(ii)  of  this  section  are 
nonessentiul  e.xpcrimentalpopulations. 
Each  of  these  pijpulations  will  be 
managed  in  accordance  with  their 
respective  mar.  griment  plans. 

(2)  No  person  ..iay  take  this  species  in 
the  wild  in  the  t'.xuerimental  population 
areas  except  as  provided  in  paragraphs 
(g)(3).  (4),  (5).  a.!(J  [10)  of  this  section. 

(3)  Any  persi;ii  .vith  a  valid  permit 
issued  by  the  Li  S.  Fish  and  Wildlife 
Service  (Service)  under  §  17.32  may  take 
black-footed  ferrets  in  the  wild  in  the 
experimental  po])idalion  aieas. 

(4)  Any  employee  or  agent  of  the 
Service  or  appropriate  State  wildlife- 
agency,  who  is  designated  for  such 
purposes,  when  acting  in  the  course  of 


official  duties,  may  take  a  black-footed 
ferret  from  the  wild  in  the  experimental 
population  areas  if  such  action  is 
necessary: 

(i)  For  scientific  purposes; 

(ii)  To  relocate  a  ferret  to  avoid 
conflict  with  hum.an  activities; 

(iii)  To  relocate  a  ferret  that  has 
moved  outside  the  Reintroduction  .Area 
when  removal  is  necessary  to  protect 
the  ferret,  or  is  requested  by  an  affected 
landowner  or  land  manager,  or  whose 
removal js  requested  purf.uant  tj 
paragraph  (g)(12)  of  this  section; 

(iv)  To  relocate  ferrets  within  the 
experimental  population  areas  to 
improve  f'^rret  surviv:al  and  recovery' 
prospects: 

(v)  To  relocr.te  f.-rre*^  from  the 
experimental  population  areas  itito 
other  ferret  reintroduction  areas  or 
captivity; 

(vi)  To  aid  a  sick,  injured,  or 
orphaned  animal;  or 

(vii)  To  salvage  a  dead  specimen  for 
scientific  purposes. 

(5)  A  person  may  take  a  ferret  in  the 
wild  within  the  experimental 


population  areas  provided  such  take  is 
incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity  and  if  such  ferret  injury  or 
mortality  was  unavoidable, 
unintentional,  and  did  not  result  from 
negligent  conduct.  Such  conduct  will 
not  be  considered  "knowing  take"  for 
purposes  of  this  regulation,  and  the 
Service  will  not  take  legal  action  for 
such  conduct.  Howe\'er.  knowing  take 
wiil  bf  referred  to  the  appropriate 
authorities  for  prosecution. 

(6)  Any  taking  pur.^uant  to  paragraphs 
(g)(3),  (4J  (vi)  and'(vii).  and  (5)  of  this 
section  must  be  reported  immediately  to 
the  appropri.ite  Service  Field 
Supervisor,  who  wiil  determine  the 
distiosifion  of  any  live  or  dead 
specimens 

(il  Su(  h  t.ih;;ig  in  the  Shirley  Basin/ 
Medicino  Bow  experimental  population 
area  must  be  reported  to  the  Field 
Super\  iscr.  Ecological  Services,  Fish 
and  Wildlife  Service,  Cheyenne. 
Wyoming  (telephone:  307/772-2374). 
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(ii)  Such  taking  in  the  Conata  Basin/ 
Badlands  experimental  population  area 
must  be  reported  to  the  Field 
Supervisor,  Ecological  Services,  Fish 
and  Wildlife  Service.  Pierre,  South 
Dakota  (telephone:  605/224-8693). 

(7)  No  person  shall  possess,  sell, 
dehver,  carry,  transport,  ship,  import,  ci 
export  by  any  means  whatsoever  any 
ferret  or  part  thereof  from  the 
experimental  populations  taken  in 
violation  of  these  regulations  or  in 
violation  of  apphcable  State  fish  and 
wildlife  laws  or  regulations  or  the 
Endangered  Species  Act. 

(8)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed  any 
offense  defined  in  paragraphs  (g)  (2)  and 
(7)  of  this  section. 

(9)  The  sites  for  reintroduction  of 
black-footed  ferrets  are  within  the 
historical  range  of  the  species. 

(i)  The  Shirley  Basin/Medicine  Bow 
Management  Area  is  shown  on  the 
attached  map  and  will  be  considered  the 
core  recovery  area  for  the  species  in 
southeastern  Wyoming.  The  boundaries 
of  the  nonessential  experimental 
population  will  be  that  part  of  Wyoming 
south  and  east  of  the  North  Platte  River 
within  Natrona.  Carbon,  and  Albany 
Counties  (see  Wyoming  map).  All 
marked  ferrets  found  in  the  wild  within 
these  boundaries  prior  to  the  first 
breeding  season  following  the  first  year 
of  releases  will  constitute  the 
nonessential  experimental  population 
during  this  period.  All  ferrets  found  in 
the  wild  within  these  boundaries  during 
and  after  the  first  breeding  season 
following  the  first  year  of  releases  will 
comprise  the  nonessential  experimental 
population  thereafter. 

(ii)  The  Conata  Basin/Badlands 
Reintroduction  Area  is  shown  on  the 
attached  map  for  South  Dakota  and  will 
be  considered  the  core  recovery  area  for 


this  species  in  southwestern  South 
Dakota.  The  boundaries  of  the 
nonessential  experimental  population 
area  will  be  north  of  State  Hi^way  44 
and  BIA  Highway  2  east  of  the 
Cheyenne  River  and  BIA  Highway  41, 
south  of  1-90,  and  west  of  State 
Highway  73  within  Pennington, 
Shannon,  and  Jackson  Counties.  South 
Dakota.  Any  black-footed  ferret  found  in 
the  wild  within  these  boundaries  will  be 
considered  part  of  the  nonessential 
experimental  population  after  the  first 
breeding  season  following  the  first  year 
of  releases  of  black-footed  ferrets  in  the 
Reintroduction  Area.  A  black-footed 
ferret  occurring  outside  the 
experimental  population  area  in  South 
Dakota  would  initially  be  considered  as 
endangered  but  may  be  captured  for 
genetic  testing.  Disposition  of  the 
captured  animal  may  take  the  following 
actions  if  necessary: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
experimental  population,  it  may  be 
returned  to  the  Reintroduction  Area  or 
to  a  captive  facility. 

(B)  If  an  animal  is  determinnd  to  be 
genetically  unrelated  to  Lhe 
experimental  population,  then  under  an 
existing  contingency  plan,  up  to  nine 
black-footed  ferrets  may  be  taken  for  use 
in  the  captive-breeding  program.  If  a 
landowner  outside  the  experimental 
population  area  wishes  to  retain  black- 
footed  ferrets  on  his  property,  a 
conser\ation  agreement  or  easement 
may  be  arranged  with  the  landowner. 

(10)  The  reintroduced  populations 
will  be  continually  monitored  during 
the  life  of  the  project,  including  fiic  use 
of  radio-telemetry  and  other  remote 
sensmg  devices,  as  appropriate.  All 
released  animals  will  be  vaccinated 
af;ainst  diseases  prevalent  in  mustelids, 
as  appropriate,  prior  to  release.  Any 
animal  which  is  sick,  injured,  or 


otherwise  in  need  of  special  care  may  be 
captured  by  authorized  personnel  of  the 
Service  or  the  Department  or  their 
agents  and  given  appropriate  care.  Such 
an  animal  may  be  released  back  to  its 
respective  reintroduction  area  or 
another  authorized  site  as  soon  as 
possible,  unless  physical  or  behavioral 
problems  make  it  necessary  to  return  tho 
animal  to  captivity. 

(11)  The  status  of  each  experimental 
population  will  be  re-evaluated  within 
the  first  5  years  after  the  first  year  of 
release  of  black-footed  ferrets  to 
determine  future  management  needs. 
This  review  will  take  into  account  the 
reproductive  success  and  movement 
patterns  of  individuals  released  into  the 
area,  as  well  as  the  overall  health  of  the 
experimental  population  and  the  prairie 
dog  ecosystem  in  the  above  described 
areas.  Once  recovery  goals  are  met  for 
delisting  the  species,  a  rule  will  be 
proposed  to  address  delisting. 

(12)  This  5-year  evaluation  will  not 
include  a  re-evaluation  of  the 
"nonessential  fexperimental" 
designation  for  these  populations.  The 
Service  does  not  foresee  any  likely 
situation  which  would  call  for  altering 
the  nonessential  experimental  status  of 
ajiy  population.  Should  any  such 
alteration  prove  necessary  and  it  results 
in  a  substantial  modification  to  black- 
footed  ferret  management  on  non- 
Federal  lands,  any  private  landowner 
who  consented  to  the  introduction  of 
black-footed  ferrets  on  his  lands  will  be 
permitted  to  terminate  his  consent  and 
the  ferrets  will  be,  at  his  request, 
relocated  pursuant  to  paragraph 
(g)(4)(iii)  of  this  rule. 

*         »         •         »         * 

4.  Section  17.84  is  amended  by 
adding  a  map  to  follow  the  existing  map 
at  the  end  of  paragraph  (g). 
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August  18,  1994 


Part  IV 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 

Plants:  Establishment  of  a  Nonessential 

Experimental  Population  of  Black-Footed 

Ferrets  in  North-Central  Montana:  Final 

Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB96 

Endangered  and  Threatened  Wildlife 
and  Plants:  Establishment  of  a 
Nonessential  Experimental  Population 
of  Black-footed  Ferrets  in  North- 
Central  Montana 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  in  cooperation  with 
the  Montana  Department  of  Fish, 
Wildlife  and  Parks,  will  reintroduce 
black-footed  ferrets  (Mustela  nighpes) 
into  the  11,061  km^  (4,237  mi^)  North- 
central  Montana  Black-footed  Ferret 
Experimental  Population  Area  in  north- 
central  Montana.  This  reintroduction 
will  implement  a  primary  recovery 
action  for  this  endangered  species  and 
also  allow  evaluation  of  release 
techniques.  Provided  conditions  are 
acceptable,  a  minimum  of  20  surplus 
captive-raised  fierrets  will  be  released  in 
1994  and  annually  thereafter  for  2  to  4 
years,  or  until  a  wild  population  is 
established.  Releases  will  test  ferret 
reintroduction  techniques  and,  if  fully 
successful,  will  result  in  a  wild 
population  within  5  years.  The  north- 
central  Montana  population  is 
designated  a  nonessential  experimental 
population  in  accordance  with  section 
10(j)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  This  population  will 
be  managed  in  accordance  with  the 
provisions  of  the  accompanying  special 
rule. 

EFFECTIVE  DATE:  September  19, 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  following  Service  offices: 
— Regional  Offic-e,  Ecological  Services, 

134  Union  Boulevard,  Lake  wood. 

Colorado,  (303)  236-8189. 
— U.S.  Fish  and  Wildlife  Service, 

Billings  Suboffice,  Ecological 

Services,  1501  14th  Street  West,  Suite 

230,  Billings.  Montana.  (406)  657- 

6750. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Ronald  Naten,  (303)  236-8189,  at 
the  Colorado  address  or  Mr.  Dennis 
Christopherson,  (406)  657-6750,  at  the 
Montana  address  above, 
SUPPLEMENTARY  INFORMATION: 
Background 

The  background  information  included 
in  this  rule  has  been  reduced  from  what 
was  published  in  the  proposed  rule  to 
reduce  publishing  costs.  Please  refer  to 
the  proposed  rule  published  in  the 


Federal  Register  on  April  13,  1993  (58 
FR  19220),  for  more  detailed 
information. 

The  black-footed  ferret  (Mustela 
,'li■t;np^?^)  is  an  endangered  carnivore 
with  a  black  face  mask,  black  lef^s,  and 
a  black-tipped  tail.  It  is  nearly  60  cm  (2 
ft)  long  and  weighs  up  to  1.1  kg  (2,5  lbs). 
It  is  tha  only  ferret  native  to  Nortli 
Anieriaa. 

Thoiii:;h  the  black-footed  ferret  was 
found  over  a  wide  area  historically,  it  is 
difficult  to  make  a  conclusive  statement 
on  its  historical  abundance  due  to  its 
nocturnal  and  secretive  habits.  The 
black-footed  ferret's  historical  range 
included  12  States  (Arizona,  Colorado. 
Kansas,  Montana,  Nebraska,  New 
Mexico.  North  Dakota,  Oklahoma,  South 
Dakota,  Texas,  Utah,  and  Wyoming)  and 
the  Canadian  Provinces  of  Alberta  and 
Saskatchewan.  There  is  prehistoric 
evidence  of  this  species  from  Yukon 
Territory,  Canada,  to  New  Mexico  and 
Texas  (Anderson  et  al.  1986).  Although 
there  are  no  specimen  records  for  black- 
footed  ferrets  from  Mexico,  prairie  dogs 
(Cyvomys  spp.)  inhabit  Chihuahua 
(Anderson  1972)  and  were  present  as  far 
back  as  the  Late  Pleistocene-Holocene 
Age  (Messing  1986).  Black-footed  ferrets 
depend  almost  exclusively  on  prairie 
dogs  and  prairie  dog  towns  for  food  and 
shelter  (Henderson  et  al.  1969,  Forrest  et 
al.  1985),  and  ferret  range  is  coincident 
with  that  of  prairie  dogs  (Anderson  et  al. 
1986).  No  documentation  exists  of 
black-footed  ferrets  breeding  outside 
prairie  dog  colonies.  Consequently,  it  is 
probable  that  black-footed  ferrets  were 
historically  endemic  to  northern 
Mexico. 

Black-footed  ferrets  prey  primarily  on 
prairie  dogs  and  use  their  burrows  for 
shelter  and  denning.  There  are 
specimen  records  of  black-footed  ferrets 
from  the  ranges  of  three  species  of 
prairie  dogs,  black-tailed  prairie  dogs 
{Cynowys  ludovicianus),  white-tailed 
prairie  dogs  (Cynomys  leiicurus),  and 
Gunnison's  prairie  dogs  (Cynomys 
gunniscni)  (Anderson  et  al.  1986). 

Widespread  poisoning  of  prairie  dogs 
and  agricultural  cultivation  of  their 
habitat  drastically  reduced  prairie  dog 
abundance  and  distribution  in  the  last 
century.  Sylvatic  plague,  which  may 
have  been  introduced  to  North  America 
around  the  turn  of  the  century,  also 
decimated  prairie  dog  populations, 
particularly  in  the  southern  portions  of 
their  range.  The  severe  decline  of  prairie 
dogs  r9.sulted  in  a  concomitant  and 
near-fatal  decline  in  black-footed  ferrets, 
though  the  latter's  decline  may  be 
partially  attributable  to  other  factors 
such  as  secondary  poi.soning  from 
prairie  dog  toxicants  (e.g.,  strychnine)  or 
hiv^h  su.sceptibility  to  canine  distemper. 


The  black-footed  ferret  was  listed  as  an 
endangered  species  on  March  11, 1967. 

In  1964,  a  wild  population  of  ferrets 
was  discovered  in  South  Dakota  and 
was  studied  intensively  for  several 
years:  this  population  became  extinct  in 
1974,  its  last  member  dying  in  captivity 
in  1979.  Afterwards,  some  believed  that 
the  species  w.ns  probably  extinct,  until 
another  wild  population  was  discovered 
near  Meeteetse,  Wyoming,  in  1981.  The 
Meeteetse  population  underwent  a 
severe  decline  between  1985  and  1986 
due  to  canine  distemper,  which  is  fatal 
to  infected  ferrets.  Eighteen  survivors 
were  taken  into  captivity  in  1986  and 
1987  to  prevent  extinction  and  to  serve 
as  founder  animals  in  a  captive 
propagation  program  aimed  at 
eventually  reintroducing  the  species 
into  the  wild. 

In  6  years,  the  captive  population  has 
increased  from  18  to  over  300  black- 
footed  ferrets.  In  1988,  thesii>gle  captive 
population  was  split  into  three  separate 
captive  subpopulations  to  avoid  the 
possibility  that  a  single  catastrophic 
event  could  wipe  out  the  entire  known 
population.  Two  additional  captive 
subpopulations  were  established  in 
1990,  and  one  additional  captive 
subpopulation  was  established  in  1991 
and  again  in  1992,  making  a  total  of 
seven  captive  subpopulations.  A  secure 
population  of  200  breeding  adults  was 
achieved  in  1991,  allowing  initiation  of 
ferret  reintroductions  into  the  wild. 

Section  10(j)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.]  (Act),  allows  the 
Fish  and  Wildlife  Service  (Service)  to 
designate  certain  populations  of 
federally  listed  species  that  iare  released 
into  the  wild  as  "experimental 
populations."  The  circumstances  under 
which  this  designation  can  be  applied 
are:  (1)  The  population  is  wholly 
separate  geographically  from 
nonexperimental  populations  of  the 
same  species  (e.g.,  the  population  is 
reintroduced  outside  the  species' 
current  range  but  within  its  historical 
range);  and  (2)  the  Service  determines 
that  the  release  will  further  the 
conservation  of  the  species.  This 
designation  can  increase  the  Service's 
flexibility  to  manage  a  reintroduced 
population,  because  under  section  10(j) 
an  experimental  population  can  be 
treated  as  a  threatened  species 
regardless  of  its  designation  elsewhere 
in  its  range,  and,  under  section  4(d)  of 
the  Act,  the  Service  has  greater 
discretion  in  developing  management 
programs  for  threatened  species  than^or 
endangered  species. 

Section  lOCj)  of  the  Act  requires,  when 
an  experimental  population  is 
designated,  that  a  determination  be 
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made  by  the  Serwit*'  iwhelher  xhM 
population  is  ess«nlidl  oi  jjonesserjiaj 
to  the  continued  exister)f,c;  oftbe 
sp<w:i«s.  Monessential  experimontaJ 
popiilaUons  localcd  oi;lsid»?  nMional 
wildlife  refuge  or  naljoral  park  l.inds 
are  treated,  for  purposes  of  scJion  7  oi 
the  Act,  as  if  ihey  are  proposed  fur 
lisisns.  Thns,  onJy  two  provisJo-<s  of 
section  7  would  apply  oui-ide  iJational 
Wildlife  Refiige  System  and  National 
Park  System  lands:  secJion  7iaj;i), 
which  requires  all  Federal  agencies  to 
use  their  authorities  Uj  amserve  listed 
species;  and  section  7tft)t4),  whidi 
requires  Federal  a^-erdes  to  confer  wiih 
the  Service  on  a»;lioni  ihat  are  likely  to 
jcopaxdize  the  continued  existence  of  a 
proposed  species.  Secljun  7[a)(2)  of  the 
Act,  which  requires  Federal  agencies  to 
in.surR  that  their  adivities  an?  not  likely 
!o  jeopardize  the  continued  existence  of 
a  listed  species,  would  not  applyexcept 
on  National  Wildlife  Refiige  System  and 
National  Park  System  lands.  Activities 
undertaken  on  private  lands  are  not 
affected  by  section  7  of  the  Act  unless 
they  are  authorized,  funded,  or  carried 
cut  by  a  Federal  agency. 

However,  pursuant  to  settion  7(a)(2), 
individual  animals  comprising  the 
designated  experiraentaJ  population 
may  be  removed  from  an  existing  source 
or  donor  population  only  after  it  has 
been  determined  that  such  lemoval  is 
not  likely  to  jeopardize  thepnntinued 
existence  of  the  species.  Moreover, 
removal  mji.st  be  condut^ed  under  a 
pennit  issued  in  accordance  with  the 
requirements  in  bO  CFR  1 17.22. 

Forty-nine  black-footed  femils  were 
reintroduced  as  a  nonessential 
experimental  population  to  the  Shirley 
Basin/Medicine  Bow  (Shirjpy  Ba;  in) 
area  in  southeastern  Wyoming  in 
September  and  Octobe,-^  1 99 1 . 
Subsequent  surveys  durjj^g  Navt-jnber 
7-14.  1991,  found  nine  individual 
ferrets.  Snow  surveys  conducteti  duritjg 
Man.h  1992  revealed  sign  of  six  to  eight 
ferrets.  Spothght  surveys  conducfe*! 
durinf  Inly  and  August  1902  rxmfirmed 
the  p-<-  .  n<:e  of  a  minimum  of  four  adult 
hlack-fooied  ferrets  and  two  litters.  On« 
litter  contained  two  yourg  and  the 
second  contained  four  young  fen»Ms. 
Duriii^^  September  and  tXiober  1992  en 
additional  90  black-footed  ferrets  were 
released  at  the  Shirley  Basin  site 
Spotlight  surveys  in  )uly  1993 
confirmed  the  presence  of  a  minimum 
of  nine  adults  and  four  litters.  Forty- 
eight  ferrets  were  released  at  the  Shirley 
Basin  site  in  September  and  October 
1993.  Cmreotly,  the  only  known 
populations  of  black-footed  ferrets  are 
the  experimental  population  at  the 
Shirley  Basin  site  and  tbose  animals  in 
captivity. 


In  adoilion  lo  this  reiirroiurtion,  the 
S<?r.iLe  Hjid  state  wdilife  agencies  in  11 
v.r-^lrrn  s-ta'fs  nyn«r.tiy  are  identifying 
p(':<'  tiai  b)a:;k-fn<7ted  ferret 
rein!ro.JjM  tinn  site?;  within  \hn  sp«i«r;es' 
^lsttlrjf  ;i)  range  rot.?nual 
reintro.J..>rt;on  sites  have  be«?n  identifjed 
in  \Vyfjn:r.,>  ('-a-,  e;''-s),  Montana  (one 
Site),  South  Uikota  (one  site).  t:olorado 
{one  jitc;.  l!trh  (onpsite),  and  Arizona 
lone  fei{.  ). 

On  Apjjj  J 3. 199.3,  th<?  Strvice 
pubij.':he'3  a  proposed  rule  in  the 
Fmlerai  ffe^ster  (SB  FR  19220)  lo 
in'.roduco  black-footed  ferrEfs  into  ff«e 
^  Jrth-central  Moijtana  BlarJt  fooled 
Fenrpt  Eupermental  Population  An'3 
fExpr  rimenta)  Population  Area)  as  a 
non«ssf>p?jal  exp*mrr.ental  population 
This  r'va  is  )cx.?:ed  in  portions  of 
Phillip-;  3nd  Blaine  Counties.  Montana, 
and  v^£s  historiraJJy  occupied  by  black- 
footed  ie.TT^ts.  Numerous  ferret  suneys 
contluf^ted  in  the  Expfri.'nental 
Population  Ar'-s  have  resulted  in  no 
evidence  of  ferrrls  cnirrratly  inhabit  ng 
the  area  !Re,id5ng  1901).  The  lalesi 
physioi;  evidence  of  black-footed  fem-ts 
in  the  ExjjerimentaJ  Population  Area 
was  a  skull  collected  in  19K4. 

To  the  best  of  our  knowiedj^e,  any 
r!  intrndi-.^d  population  of  ferrets  in  tlis 
Experimenial  Population  Ar^  would  be 
wholly  S'-paratp  anti  distinct  from  other 
ferret  pjpulatJor.s. 

Expt^r.inenta!  Pcp.Jalion  Sue:  The 
K-xpcrimen!!?!  Pop-ilat'on  Area 
enccnpuibos  11,016  km^  (4,237  mi^) 
and  CG.jsists  of  35  percent  private  land, 
5  pereens  Slate  trust  land,  28  perc»>nt 
federally  manaf>.>d  lend  (outside 
national  Aildlif*-.  refuges),  9  'leicent 
nili.^na!  wudlife  rcfoge  land',  ^nd  22 
{v-i\-.ent  Fon  BeUniap  India;;  P-eser.ation 
(Kfse.natjon]  liir^d.  E>rj"pt  foi  the  Ijltle 
R.xJtj  Mo'UjtiiijQs,  the  majoniy  of  the 
land  -n-^a  is  aciuaJ  ci  poten';ai  piaine 
dog  hjoi.^'.  Mapping  condi.-cird  in  J9&« 
end  1990  indicated  ih^t  13,223  he<.l.m>s 
(4fi,8ftG  d,.res)  :>f  prairie  diyo  '.ov^ns 
existtid  i.--,  the  Experimental  j'wpulat.on 
Area,  with  an  cniir^aled  p  .:  •):tial  proy 
biomass  losupnort  561  bla-  ^-fooled 
ff:rref  iamiii*^. 

Rcintroduetior.,  habitat  managi'iuenl. 
iivid  inteiis.ve  iem  t  management  wiil 
VI  CUV  in  a  smali^r,  spedfically- 
delineaitd  area  '.ailed  the  North-ci  nfral 
Montana  Reintrotiuction  .^rea 
(Reintroduction  Ar«a),  whirJi  o<.curs 
within  the  Experimental  Population 
Area.  Specifics  on  the  location  and 
boundaries  of  the  Reintroduction  An;a 
are  provided  in  the  accompanying 
special  rule.  The  Reservation  contained 
8,572  hectares  (20,907  acres)  of  prairie 
dog  towns  in  1990,  and  occurs  entirely 
within  the  desi^ated  Experimental 


Population  Ar«>a  but  is  not  inchid<x) 
v^Jthm  the  Reintroduction  Area. 
Mapping  o<  prairie  d«jg  towns 
c«.nip1*;ted  dunng  fail  ar;d  summer  of 
1991  and  1J92  showed  a  52  percent 
redui  iio.'!  in  prairie  dog  a-rrev-gc  -.vjthjn 
the  Reintroduction  Arva  from  JSfla  to 
fall  1992.  .SvlvaJic  piagLe  is  active  in  the 
complex  and  :s  bej;eved  to  be  the 
priiji-uy  f;K.^,>r  ,n  the  n?du»  Jion  of 
O!  j.upied  a.:rr-.:..^.e.  p^irie  dog  coloniet 
in  the  Reintrodur*; on  Arvi:  wi\hin  20 
i  m  i  1 2.4  m.)  .;f  L'.9  rrlt .i -;e  site  will  be 
-■esurveved  n  the  su:;:.T!';r  of  1994  prior 
to  the  release  of  biack  f.>')fed  ferrets. 

The  IJL-Br.i.d  Nafior.dJ  Wildlife 
Refuge  (NWK).  edjacent  to  and 
aoir.jristered  by  the  Ch^^K^  M.  Rwrvell 
NWR,  .'s  the  pri.'rarv  release  site 
(liereaf^er  ir:  ;h;s  document  this  e^tire 
flre.i  will  be  referred  to  as  the  Charles  M 
Russell  NWR  to  avoid  ron.'usion).  If 
reintroduction  is  surcefsful,  ferrr^ts  will 
eventually  disperse  from  the  release  site 
into  other  portions  of  the 
Reintroduction  Area.  If  a  ferret  were  to 
diipeise  outside  the  Reinfroducticn 
Area  and/or  to  the  Reservation,  the 
affected  landoAvner  or  the  Fort  Belknap 
Tnbal  Council  has  the  option  to  request 
its  removal.  Even  without  such  a 
request,  authorized  personnel  could 
relo«;ale  the  '-.rret  to  the  Reintroduilion 
Area  or  to  fJipfi  vity,  if  necessary. 
F'Trots  will  be  released  into  the 
Reintroduction  Area  onl>  if  biolcgical 
conditioaa  are  sji^able,  aad  laider  a 
manage .-nent  ua:aework  deterrci-ied  to 
lie  acceptable  to  the  S^ate  of  Montana, 
the  S»'rv)t  e,  private  landowners,  ^'.d 
oliiex  land  r^ianagers  in  the  ar^a. 
Rcintrodurtjon  wdi  be  re-evaluati^l  li 
one  or  more  ui  the  folio'.ving  romlr. icns 
<v  f  iir: 

11)  The  bla»Ji  failed  ferret  habi«,>t 
rating  index  tSigguis  et  ;?!.  1993)  for  ih.- 
ReintroducUuQ  Ar'-.a  falls  U-low  59 
sierciot  of  ihf  Vjfla  level.  This  hi«fcitat 
rating  iDv^cx  is  tjase«!  on  ahundan(x«  yf 
prairie  dc^^',  hnd  estimates  the  numljer 
of  »'•  rrel  famiJ:e.s  .1  prairie  dog  roinp'ex 
t  an  support. 

(2)  Failure  io  acquire  or  maiutaMi  a 
nonessentidl  expenraenta!  populotion 
•fesignation  for  the  Reictrod action  Area 
through  the  icdc-Ll  ruleiiiaVJne  proi«>ss 

(3)  Wild  blaa-footed  ferr»H  ' 
populations  d;-e  lourd  within  the 
Experimcnlol  Population  Area  prior  to 
the  first  breedir.g  season  following  ihe 
first  reintroduction. 

(4)  Active  cases  of  canine  distemper 
are  diagnosed  within  the  Reintroduction 
Area  within  6  months  prior  to  releasr. 

(5)  Fewer  than  20  b)ad(-footed  ferrels 
are  available  for  the  first  relesw. 

(6)  Funding  is  not  available  lo 
implement  the  reintroduction  program. 
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ReintroductioB  protocol:  In  general, 
the  reintroduction  protocol  will  involve 
releasing  a  minimum  of  20  ferrets  in  the 
first  year  of  reintroduction  and  releasing 
ferrets  annually  thereafter,  as  needed, 
for  2  to  4  years  or  until  a  wild 
population  is  established.  Captive 
animals  selected  for  release  will  be  as 
genetically  redundant  as  possible  with 
the  gene  pool  in  the  captive  breeding 
population;  hence,  any  loss  of  released 
animals  is  unlikely  to  appreciably  affect 
existing  genetic  diversity  in  the  species. 
Moreover,  because  breeding  ferrets  in 
captivity  is  not  a  problem,  any  animals 
lost  in  the  reintroduction  effort  could  be 
replaced.  To  enhance  genetic  diversity 
in  the  reintroduced  population,  it  may 
be  necessary  to  release  ferrets  from  other 
established,  reintroduced  nonessential 
populations  (e.g..  the  Shirley  Basin  site). 

Several  strategies  for  releasing 
captive-raised  black-footed  ferrets  will 
be  utilized  during  the  reintroduction:  (1) 
Hard  release  with  no  pre-release 
conditioning  (i.e..  release  without  an 
acclimation  period);  (2)  soft  release 
(release  with  an  acclimation  period  and 
gradual  reduction  in  supplied  food  and 
shelter);  and  (3)  pre-release  conditioning 
in  a  quasi-natural  enviromnent  followed 
by  hard  release  (this  technique  may  be 
used  when  sufficient  numbers  of  black- 
footed  ferrets  are  available).  Ferrets  will 
be  released  in  September  and  October, 
when  wild  juvenile  ferrets  tj-pically 
become  independent  and  exhibit 
dispersal  tendencies,  and  are  physically 
capable  of  killing  prey,  avoiding 
predators,  and  adjusting  to 
environmental  extremes. 

The  hard  release  with  no  pre-release 
conditioning  will  utilize  neither  release 
cages  or  any  preconditioning  in  a 
contained  prairie  dog  colony.  Ferrets 
will  be  transported  to  the  release  site 
and  held  for  a  minimum  of  12  hours  to 
ensure  general  health.  Subsequently,  the 
ferrets  will  be  released  into  the  prairie 
dog  colonies  from  the  transport 
container  and  will  receive  no 
supplementary  care. 

Soft  release  involves  raising  juveniles 
in  captivity  with  little  exposure  to  the 
physical  and  environmental  demands 
experienced  in  the  wild.  These  juvenile 
ferrets  will  then  be  placed  into  release 
cages  with  buried  nest  boxes  at  the 
Reintroduction  Site.  It  may  be  desirable 
to  surround  each  cage  with  an  electric 
fence  to  prevent  damage  by  cattle  or  big 
game.  Ferrets  will  be  held  and  fed  in  the 
release  cages  for  10  days  while 
acclimating  to  the  cage  and  immediately 
surrounding  area.  After  10  days,  the 
doors  to  the  release  cages  will  be 
opened  and  the  ferrets  will  be  allowed 
access  to  the  prairie  dog  colonies; 
however,  food  wfll  continue  to  be 


provided  while  the  ferrets  learn  to  kill 
prey  in  the  prairie  dog  colony.  This  soft 
release  design  is  similar  to  release 
protocol  used  at  the  Shirley  Basin 
reintroduction  site,  except  the  Montana 
site  is  located  in  black-tailed  prairie  dog 
colonies,  instead  of  white-tailed  prairie 
dog  colonies. 

Pre-release  conditioning  prior  to  hard 
release  will  utilize  black-footed  ferrets 
raised  from  birth  in  a  large,  seminatural, 
enclosed  prairie  dog  colony.  In  this 
design,  the  captive  environment  should 
allow  a  natural  expression  of  genetically 
influenced  behaviors,  or.  if  behaviors 
are  learned,  the  captive  environment 
should  provide  appropriate  stimuli  to 
learning  during  the  critical  period. 
Presenting  juvenile  captive  animals 
with  stimuli  resembling  Cnose  prevalent 
in  their  natural  environment  may  help 
individuals  retain  efficient  use  of 
adaptive  traits  and,  subsequently, 
increase  post-release  survival  by 
reinforcing  inherent  survival  sluUs  in 
natural  ways  at  natural  periods  of 
development. 

Regardless  of  release  technique,  it  is 
expected  that  ferrets  will  be  placed  in 
separate  burrow  systems  200  meters 
(219  yards)  apart  within  the  same 
prairie  dog  colony.  Ferrets  will  be 
released  sequentially  over  a  period  of  3- 
8  weeks  because  all  animals  will  not 
reach  the  proper  age  for  release  at  once, 
and  bectuse  it  would  be  difficult  to 
intensively  monitor  all  radio-tagged 
animals  if  they  are  released 
simultaneously.  The  proposed  rule 
stated  that  all  ferrets  released  would  be 
young-of-the-year.  This  final  rule 
removes  that  language  in  an  effort  to 
broaden  the  Service's  flexibility  and 
options  in  managing  the  release  and 
analyzing  of  reintroduction  techniques. 
The  Serx'ice  believes  removal  of  this 
language  to  be  minor  in  nature  and  does 
not  affect  the  intention  of  this 
rulemaking. 

Prior  lo  release,  ferrets  will  be 
vaccinated  against  disease,  as 
appropriate,  including  canine  distemper 
if  an  effect  r,f>  vaccine  is  developed  for 
ferret  use  b\  that  time  (an  experimental 
distcmtier  vaccine  is  now  being  tested). 
Preventative  and,  whero  necessary, 
correctix  e  measures  to  reduce  ferret 
preda'ion  by  coyotes  (Canis  latrans), 
badgers  (Ta.vic/ea  taxus),  raptors,  or 
other  predators  will  be  undertaken  in 
the  initial  phases  of  the  release,  but 
should  not  be  necessarj-  in  the  long 
term.  Habitat  conditions  will  be 
monitored  continually  during  the 
reintroduction  effort.  If  the  ferret  habitat 
rating  index  (Biggins  et  al.  1993)  drops 
to  unacceptable  levels,  ferrets  will  be 
released  in  another  biologically  suitable 
prairie  dog  complex  in  the 


Reintroduction  Area,  translocated  to 
another  release  site,  released  at  the  next 
scheduled  site,  or  returned  to  captivity. 
Cooperative  management  actions  will  be 
taken  to  maintain  overall  prairie  dog 
populations  at  1988  levels  in  the 
Reintroduction  Area. 

All  black-footed  ferrets  released  will 
be  appropriately  marked  (e.g.,  with  a 
Passive  Integrated  Transponder  (PIT)  tag 
or  non-toxic  paints).  Some  ferrets  (up  to 
a  maximum  of  50)  may  be  radio-tagged 
in  the  first  year,  while  smaller  samples 
may  be  radio-tagged  in  later  years. 
Radio-tagged  ferrets  will  be  intensively 
monitored.  Other  ferrets  will  be 
monitored  using  spotlight,  snow 
surveys,  or  visual  sighting  techniques. 

It  is  unlikely  that  released  ferrets  or 
their  offspring  will  emigrate  outside  of 
the  Experimental  Population  Area.  This 
is  because  the  Experimental  Population 
Area  is  essentially  a  large  island  of 
excellent  ferret  habitat  (i;e.,  prairie  dog 
colonies),  while  the  surrounding  area  to 
the  north,  east,  and  west  is  relatively 
devoid  of  prairie  dog  colonies,  and  the 
Missouri  Breaks  and  Missouri  River  on 
the  southern  edge  of  the  Experimental 
Population  Area  are  physiographic 
obstacles  to  migration.  Given  the  large 
size  of  the  Experimental  Population 
Area,  current  knowledge  of  ferret 
mobility  gained  from  radio-telemetry 
studies  at  Meeteetse  between  1982  and 
1986  (less  than  7  km  or  4.3  mi/night) 
and  1991  studies  at  the  Shirley  Basin 
site  (17  km  or  10.5  mi/night),  and 
significantly  better  prey  base  and 
colonization  opportunities  within  the 
Experimental  Population  Area,  it  is 
unlikely  that  ferrets  will  disperse 
outride  of  the  Experimental  Population 
Area. 

Experimental  reintroduction  designs 
will  be  tested  and  possibly  modified  at 
this  and/or  upcoming  reintroduction 
sites.  The  Montana  release  will  be 
limited  by  the  number  of  captive  ferrets 
available  in  excess  of  captive  population 
objectives,  needs  of  the  Shirley  Basin 
reintroduction  site,  and  the  needs  of 
other  ferret  reintroduction  sites  initiated 
in  the  future.  However,  the  20  to  56 
ferrets  available  for  release  in  Montana 
in  1994  are  considered  sufficient  to 
begin  testing  the  proposed  release 
techniques  and  to  monitor  results. 
Realistically,  the  Service  and  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks  (Department)  expect  high 
mortality  rates  (up  to  90  percent)  among 
released  ferrets  in  the  first  year  of 
release.  Despite  pre-release 
conditioning,  captive-bred  animals  will 
be  relatively  naive  in  terms  of  avoiding 
predators,  securing  prey,  and 
withstanding  environmental  rigors. 
Mortality  is  expected  to  be  highest 
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within  the  first  month  of  release.  A 
realistic  goal  for  the  first  year,  based  on 
experience  at  the  Shirley  Basin  site, 
would  be  for  20  percent  of  released 
ferrets  to  survive  at  least  1  month  after 
release,  with  perhaps  10  percent  of 
released  animals  surviving  the  winter. 
Intensive  studies  conducted  on  the 
wild  Meeteetse  population  between 
1982  and  1986,  and  in  1991  and  1992 
at  the  Shirley  Basin  reintroduction  site 
will  provide  a  natural  baseline  against 
which  the  Montana  reintroduction  effort 
can  be  compared  to  determine  how  well 
the  experiments  are  proceeding.  Ferrets 
have  a  high  level  of  natural  mortality  in 
the  wild,  based  on  studies  at  Meeteetse. 
Population  data  presented  by  Forrest  et 
al.  (1988)  was  used  for  computer 
simulation  modeling  by  Harris  et  al. 
(1989),  and  indicated  juvenile  mortality 
rates  of  a  stable  population  of 
approximately  78.5  percent.  Since 
young-of-the-year  ferrets  will  be  used  in 
the  reintroduction  program  initially, 
these  data  will  provide  a  basis  of 
comparison.  Additionally,  these 
baseline  data  will  be  supplemented  with 
baseline  biological  and  behavioral  data 
gathered  in  the  1960's  and  1970's  from 
the  South  Dakota  population. 

If  successful,  this  reintroduction  effort 
is  expected  to  result  in  the 
establishment  of  a  fi«e-ranging 
population  of  at  least  50  adult  black- 
footed  ferrets  within  the  Reintroduction 
Area  by  a  target  date  of  1998.  The 
Service  and  Department  will  evaluate 
pn^ress  of  the  reintroduction  annually, 
including  sources  of  mortality.  The 
biological  status  of  the  population  at  the 
site  will  be  re-evaluated  within  the  first 
5  years  to  determine  future  management 
needs.  However,  the  5-year  review  will 
not  include  an  evaluation  to  determine 
whether  the  nonessential  experimental 
designation  for  the  Montana  ferret 
population  should  be  changed.  The 
Service  anticipates  that  this  designation 
will  not  be  changed  for  the  Montana 
ferret  population  unless  the  experiment 
is  determined  to  be  a  failure  (and  this 
rulemaking  is  terminated)  or  until  the 
species  is  determined  to  be  recovered 
(and  is  delisted).  Once  recovery  goals 
are  met  for  delisting  the  species,  a 
proposed  rule  to  delist  will  be  prepared. 

The  revised  Black-footed  Ferret 
Recovery  Plan  (Recovery  Plan)  (USFWS 
1988)  establishes  objectives  and  outlines 
steps  for  recovery  that,  when 
accomplished,  will  provide  for  viable 
black-footed  ferret  populations  in 
captivity  and  within  its  historical  range. 
These  objectives  include: 

(1)  Increasing  the  captive  population 
of  black- footed  ferrets  to  a  census  size 
of  200  breeding  adults  by  1991  (this 


recovery  goal  subsequently  was  changed 
to  240  and  has  been  achieved); 

(2)  Establishing  a  pre-breeding  census 
populaUon  of  1,500  free-ranging  black- 
footed  ferret  breeding  adults  in  10  or 
more  populations  with  no  fewer  than  30 
breeding  adults  in  any  population  by 
the  year  2010;  and 

(3)  Encouraging  the  widest  possible 
distribution  of  reintroduced  black- 
footed  ferret  populations. 

Status  of  Reintroduced  Population 

The  north-central  Montana  black- 
footed  ferret  population  will  be 
designated  a  nonessential  experimental 
population  according  to  the  provisions 
of  section  10(j)  of  the  Act.  The  basis  for 
this  designation  is  explained  below.  The 
1988  Recovery  Plan  states  as  one  of  its 
goals  the  development  of  a  captive 
population  containing  a  minimum  of 
200  animals.  This  number  was  chosen 
to  maintain  maximum  genetic 
variabihty  and  to  ensure  enough 
animals  to  protect  the  species  from  a 
stochastic  event;  however,  it  has  since 
been  revised  to  240  by  the  Species 
Survival  Plan  Group  of  the  American 
Zoological  and  Aquarium  Association, 
which  manages  the  captive  ferret 
population.  To  date,  the  captive 
program  contains  over  300  black-footed 
ferrets  separated  geographically  into  7 
different  breeding  Cacihties.  With  the 
recovery  goal  of  240  animals  achieved, 
the  captive  pyopulation  can  now  supply 
surplus  animals  for  reintroduction 
efforts.  As  described  in  the  Wyoming 
final  rule  published  in  the  Federal 
Register  on  August  21, 1991  (56  FR 
41473),  the  captive  population  will  be 
the  donor  population  from  which 
surplus  ferrets  will  be  taken  for 
reintroduction  activities.  Without  the 
protection  of  the  donor  or  captive 
population,  reintroduction  efforts  could 
not  occur.  Therefore,  the  captive  donor 
population  is  essential  to  the  recovery  of 
the  species  by  supplying  surplus  ferrets 
for  reintroduction. 

The  "experimental  population" 
designation  meems  the  reintroduced 
ferret  population  will  be  treated  as  a 
threatened  species  rather  than  an 
endangered  species.  Under  section  4(d) 
of  the  Act,  this  designation  enables  the 
Service  to  develop  special  regulations 
for  management  of  the  population  that 
are  less  restrictive  than  the  mandatory 
prohibitions  covering  endangered 
species.  Thus,  the  experimental 
designation  allows  the  management 
flexibility  needed  to  ensure  that 
reintroduction  is  compatible  with 
current  or  planned  human  activities  in 
the  reintroduction  area  and  to  permit 
biological  manipulation  of  the 
population  for  recovery  purposes. 


Experimental  populations  can  be 
determined  as  either  "essential"  or 
"nonessential."  An  essential 
experimental  population  means  a 
population  "whose  loss  would  be  likely 
to  appreciably  reduce  the  likelihood  of 
the  survival  of  the  species  in  the  wild" 
[50  CFR  17.80  (Subpart  H— 
Experimental  PopulaUons)).  All  other 
experimental  populations  are  treated  as 
"nonessential."  For  purposes  of  section 
7(a)(2)  of  the  Act.  nonessential 
experimental  populations  are  treated  as 
though  they  are  proposed  for  listing 
(except  on  National  Wildlife  Refuge 
System  and  National  Park  System  lands, 
where  they  are  treated  as  a  species  listed 
as  threatened  under  the  Act). 

The  captive  black-footed  ferret 
population  is  the  primary  species 
population.  It  has  been  protected  against 
the  threat  of  extinction  from  a  single 
catastrophic  event  by  sphtting  the 
captive  population  into  seven  widely 
separated  subpopulations. 

The  primary  repository  of  genetic' 
diversity  for  the  species  is  the 
approximately  240  adult  breeders  in  the 
captive  population.  Animals  selected  for 
reintroduction  purposes  will  be  as 
genetically  redundant  as  possible  with 
the  captive  population.  Hence,  any  loss 
of  reintroduced  animals  in  the  Montana 
experimental  population  wovdd  not 
significantly  impact  species  survival  or 
the  goal  of  preserving  maximum  genetic 
diversity  in  the  species. 

All  animals  lost  during  the 
reintroduction  attempt  can  be  readily 
replaced  through  captive  breeding,  as 
demonstrated  by  the  rapid  increase  in 
the  captive  population  over  the  past  6 
years.  Based  on  current  population 
dynamics,  100  juvenile  ferrets  will 
likely  be  produced  each  year  in  excess 
of  numbers  needed  to  maintain  240 
breeding  adults  in  captivity. 

The  concept  of  experimental 
populations  and  classifying  them  as 
nonessential  was  amended  into  the  Act 
by  Congress  in  1982  to  make  it  easier  to 
reintroduce  individuals  of  an 
endangered  or  threatened  species  in 
areas  where  there  was  local  opposition 
to  the  reintroduction.  This  is  discussed 
in  greater  detail  later  in  this  document 
under  Issue  1. 

The  Experimental  Population  Area 
does  not  ciurently  contain  ferrets;  the 
proposed  nonessential  experimental 
population  will  include  all  ferrets  taken 
from  captivity  and  released  into  the 
Experimental  Population  Area  and  all 
their  progeny. 

This  reintroduction  effort  will  be  the 
Service's  second  attempt  to  reintroduce 
the  black-footed  ferret  into  the  wild.  The 
biological  and  logistical  problems  of 
reintroducing  and  recovering  this 
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species  that  remain  to  be  addressed  are 
significant.  HowBTer,  reintroduction 
attempts  must  continue  or  the  captive 
population  may  become  overly  adapted 
to  captivity.  In  the  long  run,  exclusive 
captivity  likely  would  increase  the  risk 
of  ferrets  losing  important  wild  survival 
instincts  and  redxice  the  likelihood  of 
successful  reintroduction  and  ultimately 
recovery  of  the  species. 

Fifty-eight  percent  of  the  land  in  the 
Experimental  Peculation  Area  is 
privately  managed  or  on  the  Fort 
Belknap  faidian  Reservation.  The 
nonessential  experimental  population 
designation  will  fecilitate 
reestabtidiment  of  this  species  in  the 
wild  by  easing  landowner  concerns 
about  the  effects  on  their  activities  of 
protection  measures  for  reintroduced 
ferrets.  The  experimental  population 
designation  is  less  restrictive  than  the 
"endangered"  designation  and  provides 
a  more  flexible  management  framework 
for  protecting  and  recovering  black- 
footed  ferrets,  thereby  reassuring  non- 
Federal  landowners  diit  they  may 
continue  their  current  lifestyles. 

Resource  management  plans  for  U.S. 
Bureau  of  Land  Management  (ELM) 
lands  within  the  Reintroduction  Area 
provide  for  prairie  dog  management  for 
black-footed  ferrets  while  maintaining 
traditional  multiple  uses  such  as  prairie 
dog  shooting,  grazing,  oil  and  gas 
development,  etc.  The  Charles  M. 
Russell  NWR,  the  primary  ferret  release 
site,  will  serve  as  a  refugium  where  land 
management  conflicts  can  be  avoided. 
Management  plans  far  the  refuge  allow 
for  prairie  dog  expansion  but  does  not 
allow  prairie  dog  shooting;  cattle 
grazing  is  either  restricted  or  absent. 

First  attempts  to  reintroduce  black- 
footed  feirets  into  the  wild  (including 
the  Shirley  Basin  and  Montana 
reintroductions]  will  place  great 
emphasis  on  developing  and  improving 
reintroduction  techniques.  This  applied 
research  will  lay  the  groundwork  for  a 
general  black-footed  ferret 
reintroduction  and  management 
protocol  for  other  reintroduction  sites. 
which  the  Service,  together  with  other 
State  and  Federal  authorities,  expects  to 
develop  after  initial  reintroductions. 
Thus,  an  inability  to  establish  a 
Montana  population  in  the  first  few 
years  of  effort  will  not  be  considered  to 
"appreciably  reduce  the  likelihood  of 
the  survival  of  the  species  in  the  wild" 
(50  CFR  17.80).  because  the  knowledge 
and  data  obtained  during  this 
reintroduction  effort  in  black-tailed 
prairie  dog  colonies  will  be  used  to 
improve  reiiitroduction  techniques, 
thereby  enhancing  the  probability  of 
successful  future  reintroductions  at 
other  sites. 


As  ferret  reintroduction  efforts 
progress,  the  Service  will  evaluate  each 
potential  reintroduction  site  to 
determine  whether  subsequently 
released  populations  should  be 
proposed  as  nonessential  experimental 
or  essential  experimental  populations  or 
should  retain  their  endangered  status. 
The  Service  believes  that  at  least  10 
individual  wild  populations  are  needed 
to  ensure  the  immediate  survival  and 
dournlistiAg  of  this  species  to  threatened 
status  (U.S.  Fish  and  Wildlife  Service 
1988). 

Location  of  Reintroduced  Population 

Under  section  10(j)  of  the  Act,  an 
experimental  population  must  be 
wholly  separate  geographically  from 
nonexperimental  populations  of  the 
same  species.  Since  the  last  known 
member  of  the  original  Meeteetse  ferret 
population  was  captured  for  inclusion 
in  the  captive  population  in  1987,  no 
ferrets  other  than  those  released  in 
Wyoming  in  1991, 1992,  and  1993  have 
been  confirmed  anywhere  in  the  wild. 
There  is  a'chance  that  ferrets  may  still 
exist  in  the  wild  outside  the  Shirley 
Basin  site.  However,  thousands  of  hours 
of  ferret  survey  and  habitat  evaluation 
work  have  been  conducted  in  the 
general  vicinity  of  the  proposed 
Montana  reintroduction  site  and  no 
wild  ferrets  have  been  found.  Based  on 
these  data,  the  Service  does  not  believe 
that  the  reintroduced  population  will 
overlap  with  any  wild  population  of  the 
species. 

The  Experimental  Population  Area 
lies  between  the  Milk  River  on  the  north 
and  the  Missouri  River  on  the  south  in 
Phillips  and  Blaine  Counties.  The 
eastern  boundary  is  the  Phillips/Valley 
County  line.  The  west  boimdary  follows 
the  west  edge  of  the  Reservation  to  the 
southwestern  comer,  then  extends  south 
to  the  Missouri  River  along  the  Phillips/ 
Blaine  County  line. 

Since  1978, 175  ferret  surveys  at  138 
different  prairie  dog  colonies  covering 
over  14,351  hectares  (35,463  acres)  have 
been  conducted  in  the  Experimental 
Population  Area.  Wildlife  biologists 
spent  appffoximately  14.122  hours  on  all 
prairie  dqg  colonies  within  the  area 
performing  activities  related  to  ferrets, 
prairie  dags,  or  species  associated  with 
prairie  dogs,  and  local  residents  were 
extensively  contacted  and  solicited  for 
ferret  observations.  No  live  ferrets  were 
located.  Based  on  this  survey  work,  it  is 
reasonable  to  conclude  that  wild  black- 
footed  feirets  no  longer  exist  in  the  area 
encompassed  by  the  Experimental 
Population  Area  boundary. 
Consequently,  barring  strong  evidence 
to  the  contrary  (such  as  a  wild  ferret 
being  found  in  the  Experimental 


Population  Area  before  the  first 
breeding  season),  the  Service  with  this 
final  rulemaking  administratively 
determines  that  wild  ferrets  no  longer 
exist  in  the  Experimental  Population 
Area  prior  to  this  release. 

The  Reintroduction  Area  will  serve  as 
the  core  recovery  area  for  the  north- 
central  Montana  experimental 
population;  i.e.,  efforts  to  maintain 
ferret  and  prairie  dog  populations  will- 
focus  on  the  Reintroduction  Area.  The 
Reintroduction  Area  covers  206,000 
hectares  (502,000  acres)  composed  of 
approximately  40  percent  BLM- 
administered  lands,  30  percent  private 
lands,  20  percent  National  Wildlife 
Refuge  System  lands,  and  10  percent 
lands  managed  by  the  Corps  of 
Engineers,  Ae  Bureau  of  Reclamation, 
or  the  Montana  Department  of  State 
Lands.  Within  the  Reintroduction  Area 
are  approximately  8,201  hectares 
(15,068  acres)  of  prairie  dog  colonies: 
2,718  BLM  hectares  (6,604  acresh  1,851 
Charles  M.  Russell  National  Wildlife 
Refuge  hectares  (4,500  est.  acres);  349 
Department  erf  State  Land  hectares  (848 
acres);  and  1,282  private  hectares  (3,116 
acres).  Under  this  final  rule,  ferrets  that 
move  to  habitat  outside  the 
Reintroduction  Area,  including  habitat 
on  the  Reservation,  could  be  returned  to 
the  Reintroduction  Area. 

Prior  to  the  first  breeding  season 
following  the  first  ferret  releases  in 
Montana,  all  marked  fierrets  inhabiting 
the  Experimental  Populaticm  Area  will 
comprise  the  nonessmtiel  experimental 
population.  During  and  after  the  first 
breeding  season,  all  ferrets  inhabiting 
the  Experimental  Population  Area, 
including  all  progeny  of  released 
animals,  will  comprise  the  nonessential 
experimental  population. 

There  are  significant  barriers  to  ferret 
movement  within  and  bordering  the 
Experimental  Population  Area.  These 
barriers  are  the  Missouri  River  and, 
most  importantly,  the  paucity  of 
significant  prairie  dog  colonies  outside 
the  Experimental  Population  Area. 
These  movement  barriers  are  expected 
to  impede  ferret  dispersal  within  and 
outside  the  Experimental  Population 
Area. 

All  ferrets  released  in  the 
Reintroduction  Area  will  be 
appropriately  marked  (e.g.,  with  radio 
collars,  PIT  tags,  or  non-toxic  paints).  In 
the  unlikely  event  that  an  unmarked 
ferret  is  found  in  the  Experimental 
Population  Area  before  the  first 
breeding  season  (February-May  1995) 
following  the  fall  1994  release,  a 
concerted  effort  will  be  initiated  to  find 
the  location  of  the  source  wild 
populaticm.  This  search  will  determine 
whether  a  wild  population  exists;  if 
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such  a  popu-ation  is  confumed. 
authorities  will  take  appropriate 
cooperative  action  fcr  its  conser.cticr. 
These  actions  would  be  guided  h\  e 
"FinaJ  Contingency  Plari  for  Disp'os;:.cr. 
of  Black-footed  Ferrets  ¥c-dr.d  i.n  the 
Wild  in  Montana,"  develcped  by  the 
Montana  IJepartment  of  r:sh,  Wilciifp 
and  Paiks  (\!DBVP  1987}  this  pkr. 
calls  for  notification  of  Service  and 
Depsnment  officials  and  effected 
landowners.  If  a  wild  ferret  popula:.:- 
was  found,  up  to  nine  ;rale  and'or 
nonJactating  female  ferrets  would  be 
removed  and  transported  to  captive 
breeding  facilities.  The  impact  of  the 
ongoing  establishment  cf  a  nonessenticJ 
experimental  population  in  the 
Reinlroduction  Area  on  any  newlv 
found  population  would  also  be 
evaluated  and  appropriate  action  taker. 
In  addition,  any  unmarked  black-footed 
ferrets  found  outside  the  Experimenta] 
Population  Area  following  the  first 
breeding  season  will  be  "DNA 
fingerprinted"  to  determine  if  the 
individuaUs)  emigrated  from  the 
Experimental  Population  Area.  If  so. 
they  would  be  returned  to  the 
Reintroduction  Area  or  to  captivity  is.d 
become  part  of  the  captive  breeding 
colony. 

Management 

The  Montana  ferret  reintroduction 
project  will  be  undertaken  by  the 
Service  and  the  Department  in 
accordance  with  the  North-central 
Montana  Black-footed  Ferret 
Reintroduction  and  Management  Plan 
(Management  Plan)  (MDFWP  1992). 
Copies  may  be  obtained  from  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks,  1420  East  Sixth  Avenue, 
Helena,  Montana  59620  (telephone  406/ 
444-2535).  This  Management  Plan  will 
be  updated  as  necessary.  Details  on  the 
monitoring  of  prairie  dogs  and  black- 
footed  ferrets  were  discussed 
extensively  in  the  proposed  rule  (58  FR 
19220)  but  are  not  repeated  here. 

The  Service  will  assist  in  ensuring 
that  governmental  agencies  and  the 
public  are  informed  about  the  presence 
of  ferrets  in  the  affected  area  via  public 
information  and  education  programs 
and  media.  These  programs  also  will 
address  the  precautions  and  care  that 
should  be  taken  in  handling  sick  and 
injiu-ed  ferrets.  This  will  enhance 
effective  treatment  and  care  in  handling 
specimens  and,  if  dead  fenets  are 
located,  will  ensure  proper  preservation 
of  ferret  remains.  The  finder  or 
investigator  will  be  requested  to  ensiue 
that  evidence  intrinsic  to  the  specimen 
is  not  unnecessarily  disturbed. 

The  Service  will  require  that  persons 
who  take  a  ferret  or  who  locate  a  dead, 


injured,  or  sick  ferret  i^i.TiediateiV 
r.a-fy  the  State  Super. isor.  Fish  ind 
^Vjldhfe  Service,  Ecologies}  S€r\;ce?. 
Hck.na.  Montana. 

J   Disease  cansidercuc's- 
Reintroducticn  will  be  reeva.^atec  if  ar. 
cc^ve  case  of  canine  disteir-pt:  :s 
cocumented  ;n  any  wiid  rnarr..T.oi 
•.v:vn;n  6  months  prior  to  the  schtd^Jec 
."e:,'i'.rocuction.  Samples  from 
ipproximately  20  coyotes  will  be 
cstained  prior  to  remlrcduction  'i 
oetermine  if  active  carjine  Oiste-Tiper 
exists  in  the  reintroduction  aree 
Visitors  and  biologists  will  be 
cisccuraged  from  bringing  dogs  Into  the 
Reuitroduction  Area.  Residents  a-nd 
-t-unters  will  be  encouraged  to  vaccinate 
pets  and  report  unusual  wildlife 
behaviors  and  dead  animals.  Efforts  are 
continuing  to  develop  an  effective  long- 
term  canine  distemper  vaccine  for 
ferrets. 

Ferrets  will  not  be  released  into  the 
Reintroduction  Area  or  those  already 
released  will  be  relocated  from  the  " 
ReinUoduction  Area  if  the  ferret  habitat 
rating  index  (Biggins  et  al.  1993)  fails 
below  acceptable  minimum  levels  as  a 
result  of  sylvaUc  plague.  Sylvatic  plague 
has  been  documented  in  the  proposed 
reintroduction  area;  therefore, 
monitoring  will  occur  on  a  regular  basis 
prior  to  and  during  the  reintroduction 
effort.  To  the  extent  possible,  strategies 
will  be  developed  to  enhance  prairie 
dog  recovery  in  areas  impacted  bv 
plague. 

2.  Prairie  dog  management:  The 
Service  and  Department  will  work 
cooperatively  with  landov»m€rs  and  land 
management  agencies  in  the 
Reintroduction  Area  to:  (a)  Maintain  an 
objective  of  10,660  hectares  (26.000 
acres)  of  prairie  dog  habitat  of  mixed 
ownership,  and  (b)  manage  the  prairie 
dog  acreage  at  release  sites  at  or  below 
the  1988  survey  level  before  ferrets  are 
released  (prairie  dogs  could  be  subject 
to  control  measures  if  their  numbers 
exceed  1988  levels).  Specific  measures 
for  managing  the  prairie  dog  ecosystem 
in  the  Reintroduction  Area  are 
described  in  the  Management  Plan.  The 
Department,  in  cooperation  with  the 
Service,  will  coordinate  prairie  dog 
management  programs,  agendas,  and  the 
roles  of  participating  agencies  and 
individuals.  A  local  Citizens  Steering 
Committee  will  be  used  to  assist  the 
Department  with  this  task.  In  areas 
where  prairie  dogs  become  a  problem 
for  the  landowner,  control  techniques 
compatible  with  ferret  recovery 
objectives  could  be  implemented — e.g., 
through  Environmental  Protection 
Agency  registered  toxicants,  nonlethal 
control  methods  (barriers,  mechanical 


land  treatment,  water  deveicp.Tier.t.  cr 
grazing  management)  and  shooting. 

3.  Mortahty  Though  efforts  will  be 
.Tiade  to  minimize  ferret  mortality 
during  the  reinLroduction,  signifi^ra.-,; 
-Tiortality  wiil  inevitablv  occur  as 
captive-raised  animals  adapt  to  the 
wild.  Natural  mortaiitv  frc—i  predatcrs 
fluctuating  food  availa'biiitv.  disease 
hunting  inexperience,  etc  .'will  be 
reduced  though  predator  and  prair.e  cc2 
management,  vaccinatien.  soft  release 
supplemental  feeding,  ar.d  pre-release 
conditioning.  Human-caused  mortal::-. 
will  be  reduced  through  informatior. 
and  education  efforts  directed  at 
landowners  and  land  users  and  revie  .•. 
and  cooperative  management  (where 
necessary)  of  human  activities  in  the 
area. 

A  low  level  of  mortality  fror: 
■  incidental  take"  (defined  under  the  .-.ct 
as  take  that  is  the  result  of.  but  not  the 
purpose  of,  an  otherwise  lawful  activ;". ) 
is  expected  during  the  reintroduction 
because  the  program  has  been  designed 
to  work  within  the  context  of  traditicr.a" 
land  uses  in  the  Reintroduction  Area, 
such  as  grazing  and  ranching  activities. 

Incidental  take  (e.g.,  ferret  injur\'  c: 
mortality)  will  be  required  to  be 
reported  immediately  to  the  Service. 
The  Service  will  investigate  each  case. 
If  it  is  determined  that  a  ferret  injury-  cr 
mortality  was  unavoidable, 
unintentional,  and  did  not  result  from 
negligent  conduct  lacking  reasonable 
due  care,  such  conduct  will  not  be 
considered  "knowing  take"  for  the 
purpose  of  this  regulation.  Therefore, 
the  Service  will  not  seek  legal  action  for 
such  conduct.  However,  knowing  take 
will  be  referred  to  the  appropriate 
authorities  for  prosecution. 

The  biological  opinion  prepared  on 
the  reintroduction  anticipates  an 
incidental  take  level  of  12  percent/year. 
If  this  level  of  incidental  take  is 
exceeded  at  any  time  within  any  year, 
the  Service,  in  cooperation  with  tlie 
Department,  will  conduct  an  evaluation 
of  incidental  take  and  cooperatively 
develop  and  implement  with 
landowners  and  land  users  measures  to 
reduce  incidental  take. 

Even  if  all  released  animals  were  to 
succiunb  to  natural  and  human-caused 
mortality  factors,  this  would  not 
threaten  the  continued  existence  of  the 
species,  because  the  captive  population 
is  the  species'  primary  population  and 
could  readily  replace  any  animals  lost 
in  the  reintroduction  effort.  This  is 
consistent  with  the  design  of  the 
reintroduced  population  as  a 
nonessential  experimental  population. 
The  choice  for  wildlife  managers  is 
either  to  risk  the  loss  of  surplus  captive- 
bred  ferrets  during  reintroduction  efforts 
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designed  to  re-establish  the  species  in 
the  wild,  or  to  keep  all  ferrets  in  the 
relative  safety  of  captivity.  The  Service 
believes  the  long-term  benefits  to  the 
species  of  establishing  individual  wild 
ferret  populations  outweighs  the 
relatively  minor  risks  associated  with 
losses  of  surplus  ferrets  during 
reintroduction  eff^orts. 

4.  Special  handling:  Under  the  special 
regulation  [promulgated  under  authority 
of  section  4(d)  of  the  Act]  that  will 
accompany  the  experimental  population 
designation.  Service  and  Department 
employees  and  agents  would  be 
authorized  to  handle  ferrets  for 
scientific  purposes  (such  as  replacing 
radio  collars);  relocate  ferrets  to  avoid 
conflict  with  human  activities;  relocate 
ferrets  that  have  moved  outside  the 
Reintroduction  Area  when  removal  is 
necessary  or  requested;  relocate  ferrets 
within  the  Experimental  Population 
Area  to  improve  ferret  survival  and 
recovery  prospects;  relocate  ferrets  to 
future  reintroducticMi  sites;  aid  animals 
which  are  sick,  injured,  or  orphaned; 
and  salvage  dead  ferrets.  If  a  ferret  is 
determined  to  be  unfit  to  remain  in  the 
wild,  it  would  be  returned  to  captivity. 
The  Service  would  determine  the 
disposition  of  sick,  injured,  orphaned, 
or  dead  ferrets. 

5.  Coordination  with  landowners  and 
land  management  agencies:  The 
Montana  ferret  reintroduction  program 
was  discussed  with  potentially  affected 
State  and  Federal  agencies  in  the 
proposed  Reintroduction  Area.  A 
scoping  effort  to  identify  issues  and 
concerns  associated  with  the 
reintroduction  was  conducted  prior  to 
the  development  of  the  proposed  rule. 
and  a  North-central  Montana  Working 
Group  (Working  Group)  consisting  of 
representatives  from  the  Department, 
the  Service,  and  BLM  was  assembled. 
The  Working  Group  was  instrumental  in 
developing  the  reintroduction  program 
and  has  acted  as  a  recovery 
implementation  group;  it  helped  locate 
a  suitable  reintroduction  area,  defined 
the  boundaries  of  the  Experimental 
Population  Area,  identified  issues  and 
concerns,  developed  release  protocols 
and  research  objectives,  and  made 
written  recommendations.  The  Working 
Group's  recommendations  were 
incorporated  into  the  Management  Plan 
(MDFWP  1992). 

The  Working  Group  received 
assistance  from  the  North-central 
Montana  Black-footed  Ferret  Advisory 
Committee.  This  committee  was 
established  by  the  State  of  Montana  and 
consisted  of  two  representatives  from 
the  Animal  and  Plant  Health  Inspection 
Service,  three  from  business,  three 
landowners,  the  county  agent  for 


Phillips  Coimty.  andrepresentatives 
from  the  Montana  Departmeat  of  State 
Lands,  the  Montana  Department  of 
Agriculture,  the  Bureau  of  Indian 
Affairs,  the  National  WildUfe 
Federation,  the  Fort  Belknap  Tribe,  and 
the  Yale  School  of  Forestry  and 
Environmental  Studies.  In  addition, 
affected  private  land  managers  in  the 
area  were  consulted  and  offered  the 
opportunity  to  participate  in 
development  of  the  Management  Plan. 
Public  meetings  concerning  the 
proposed  Montana  ferret  reintroduction 
were  held  in  Missoula.  Malta,  Fort 
BeLknap,  Billings,  and  Miles  City. 
Montana,  in  December  1991  to  offer  the 
general  public  in  Montana  the 
opportunity  to  leam  about  and  comment 
on  the  reintroduction  proposal. 
Althoi^h  support  for  the  reintroduction 
was  expressed  at  the  Miles  City, 
Billing,  and  Missoula  meetings,  local 
residents  within  the  Reintroduction 
Area  did  not  support  the  project. 

6.  Paiential  for  conflict  mth  oil  and 
gas  and  mineral  development  activities: 
Because  all  existing  oil,  gas.  and  mineral 
leases  in  the  Reintroduction  Area  do  not 
occur  in  prairie  dog  habitat,  and  the 
probability  of  new  bentonite  or  oil  and 
gas  development  is  considered  low.  it  is 
unlikely  that  oil  and  gas  development  in 
the  Reintroduction  Area  would  preclude 
establishment  of  a  viable  wild 
populrtion  of  ferrets,  even  assuming  full 
development  of  current  oil  and  gas 
leases.  If  new  oil  or  gas  fields  were 
developed  in  the  Reintroduction  Area, 
the  Service,  the  Department,  and  BLM 
would  work  with  affected  companies  to 
develop  mutually  agreeable  means  to 
avoid  or  mitigate  potential  adverse 
impacts  from  oil  and  gas  activities  on 
ferrets  or  their  habitat.  In  addition,  the 
Service  is  currently  developing  oil  and 
gas  guidelines  for  new  leases  ^td  oil 
and  gas  projects  proposed  in  prairie  dog 
ecosystems  managed  for  black-footed 
ferret  recovery, 

7.  Potential  for  conflict  with  grazing 
and  recreational  activities:  All  BLM 
administered  lands  in  the 
Reintroduction  Area  are  included  in 
grazing  allotments.  However,  conflicts 
between  grazing  and  ferret  management 
are  not  anticipated  on  Federal  lands, 
because  current  BLM  rangeland 
management  systems  provide  for  prairie 
dog  populations  in  grazed  areas.  No 
additional  grazing  restrictions  will  be 
placed  on  BLM  lands  with  grazing 
allotments  in  the  Reintroduction  Area  as 
a  result  of  ferret  reintroduction. 

No  restrictions  in  addition  to  existing 
requirements  will  be  placed  on  prairie 
dog  control  activities  by  private 
landowners.  Under  the  Management 
Plan,  landowners  can  readily  control 


prairie  dogs  on  their  lands.  Elimination 
of  prairie  dogs  on  private  or  State  lands 
within  the  Reintroduction  Area  would 
not  prevent  establishment  of  a  self- 
sustaining  ferret  population,  because. 
sufficient  prairie  dog  numbers  to 
support  such  a  population  exist  on 
Federal  lands. 

Recreational  activities  currently 
practiced  in  the  Reintroduction  Area 
(e.g..  antelope  hunting,  prairie  dog 
shooting,  furbearer  or  predator  trapping, 
and  off-road  vehicle  recreation)  are 
either  unlikely  to  impact  ferrets  or.  if 
negative  impacts  to  ferrets  are 
demonstrated,  will  be  managed  to  avoid 
or  minimize  such  impacts. 

8.  Protection  of  ferrets:  Released 
ferrets  will  initially  need  protection 
from  natural  sources  of  mortality 
(predators,  disease,  inadequate  prey, 
etc.)  and  from  human-caused  sources  of 
mortality.  Natural  mortality  will  be. 
reduced  through  pre-release 
conditioning,  soft  release,  vaccination, 
predator  control,  man^ement  of  prairie 
dog  populations,  etc.  Human-caused 
mortality  will  be  minimized  by  placing, 
ferrets  in  an  area  with  low  human 
population  density  and  relatively  low 
development;'by  informing  and  working 
with  local  landowners,  Federal  land 
managers,  developers,  and  recreationists 
to  develop  methods  for  conducting 
existing  and  planned  activities  in  a 
manner  compatible  with  ferret  recovery; 
and  by  conferring  with  developers  on 
proposed  actions  and  providii^ 
recommendations  that  will  reduce  fikely 
adverse  impacts  to  ferrets. 

A  final  biological  opinion  was 
prepared  on  this  acti(Hi  to  reintroduce 
ferrets  into  the  Experimental  Peculation 
Area  and  concluded  that  this  action  is 
not  likely  to  jeopardize  any  listed 
species. 

9.  Overall:  The  designation  of  the 
north-central  Montana  ferret  population 
as  a  nonessential  experimental 
population  and  its  associated 
management  flexibility  should 
encourage  local  acceptance  of  and 
cooperation  with  the  reintroduction 
effort.  The  Service  and  Department 
consider  the  nonessential  experimental 
population  designation  and 
accompanying  special  rule,  the 
Management  Plan,  and  the  commitment 
to  accommodate  cooperatively  planned 
oil.  gas,  and  mineral  exploration  and 
development  necessary  to  receive  the 
cooperation  of  affected  landowners, 
agencies,  and  citizens,  and  oil  and  gas. 
minerals,  grazing,  and  recreational 
interests  in  the  area. 

10.  Effective  date:  Pursuant  to  5 
U.S.C.  553(d)(3).  this  rule  will  take 
effect  30  days  after  publication.  It  is 
essential  to  the  success  of  the 


Federal  Eegbter  /  Vol.  59.  Ng  159  /  Thuraday.  August  la.  1994  /  Rufes  and 


42703 


reintroductioD  effort  that  ferret  releases 
commence  in  the  fan  of  the  y«ar.  when 
wiW  young  fenets  tyirfcaHy  would 
become  independent  of  natal  care  and 
disperse.  The  Service  hopes  to  b^in 
initial  ferret  releases  in  the  Montana 
Reintroduction  Area  in  late  September 
1994. 

Summary  of  Comments  and 
KccoBunmdatioiis 

hi  the  April  13. 1993,  proposed  rate 
and  associated  notifications,  all 
interested  parties  were  invited  to  stihmit 
comments  or  rectnnmendations 
concerning  any  aspect  of  the  proposed 
rule  that  might  contribute  to  the 
development  of  a  final  rule.  Appn^riate 
State  agencies,  county  governments. 
Federal  agencies,  business  and 
conservation  mganizations,  and  other 
interested  parties  were  ctmtacted  and 
requested  to  comment  On  April  22, 
1993.  the  Service  mailed  letters 
notifying  368  persons  and  organizations 
of  the  proposed  rule  and  sobdted  their 
comments.  Ctf  these  368  persons  and 
oiganizations  notified,  all  were 
provided  ooiries  of  the  proposed  rule, 
and  350  were  provitfed  with  a  Mat  of  8 
offices  ¥ihen  copies  (tf  the  draft 
environmental  assessment  and 
Management  Pkn  could  be  ^jtained.  A 
detailed  lepi  notice  inviting  public 
comment  wm  ptd>Iiriied  in  the  I%iIHps 
Crmnty  News  on  April  28. 1993;  the 
Bilhi^  Geaette  on  April  29, 1993;  and 
Ae  Great  Falls  Tribune  on  April  30, 
1993.  On  April  19, 1993.  a  news  release 
was  mailed  to  74  newspapers.  4 
television  statiflns,  and  4  radio  stations 
in  Montana.  Eight  government  offices 
(seven  in  Montana,  ooe  in  Cbkrado) 
were  identified  as  distribution  points 
where  one  could  obtain  copies  of  the 
rule,  draft  Management  Plan,  and  the 
draft  environmental  assessment.  A 
public  hearing  on  the  proposed  rule  was 
held  on  May  24, 1993.  in  the  Malta  Qty 
Hall,  Maha,  Montana. 

The  Service  received  letters  and/or 
oral  comments  firom  41  conunenters, 
including  2  State  agendes,  3  county  or 
local  government  offices.  7  businesses 
or  business  organizations,  10 
conservation  groups,  and  19 
individuals.  Rfteen  commenters 
supported  a  nonessential  experimental 
reintroduction;  six  commenters  opposed 
reintroduction;  six  commenters 
supported  reintroduction  under  full 
protection  of  the  Act;  six  commenters 
supported  an  essential  experimental 
reintroduction;  and  two  commenters  did 
not  support  rcintroductioa  but  wanted  a 
nonessential  experimental  designation  if 
blai^-lboted  ferret  rerntrodiiction  went 
forward.  Comments  of  a  similar  nature 
or  point  are  grouped  into  a  number  of 


general  issues.  These  issues,  and  the 
Service's  response  to  each,  are 
discussed  below: 

Issue  1:  Should  the  leLntroduced 
population  be  designated  as  a 
nonessential  experimental  population? 
Fifteen  commenters  supported  the 
nonessential  experimental  designaticn, 
and  12  conunenters  supported  a  more  * 
restrictive  designation  based  on  their 
belief  that  a  nonessential  experimeirtal 
designation  was  not  fustified  md/or  did 
not  offer  adequate  protectiaa  to 
reintroduced  ferrets  or  fenel  habitat 
Two  comaaraiters  indicated  that  using 
the  captive  Ixeeding  populaticm  as  the 
only  essential  popolatian  violates  the 
Act.  One  ccmmenter  believed  the 
Sovice  shoidd  designate  at  least  one 
wild  pc^nilaticm  of  bhKk-footed  ferrets 
as  essential  to  the  continued  existence 
of  the  species  in  the  wild. 

Besponse:  The  Service's  rationale  for 
designating  the  Montana  ferret 
reintroducti<m  as  a  nonessential 
experimental  populatiai  was  explained 
above  under  "Status  of  Rei^roduced 
Fopulatiaa."  EstaUidunent  of  a  wild 
pc^mlatioB  in  the  Experimental 
Population  Area  is  not  essential  to  die 
continued  emteooe  of  the  spedcs  in  the 
wild.  The  donor  captive  pi^Milation, 
which  is  thepopulatien  whose  loss 
would  appntaJblj  aflisct  the  likebhood 
of  survival  of  the  ^pecin  in  the  wild,  is 
secure  and  other  refBtroduction  sites  are 
being  identified  and  readied. 

The  captive  popufeftion  is  the  primary 
spedes  population.  It  has  been 
protected  against  the  threat  of  extinction 
from  a  singfo  catastrophic  event  through 
spUtting  the  captive  population  into 
seven  widely  separated  subpopulations. 
Hence,  loss  of  the  experimental 
populati(m  would  not  threaten  the 
species'  survival. 

The  primary  repository  of  genetic 
diversity  for  the  species  is  the  240  adult 
breeders  in  the  captive  population. 
Animals  selected  for  reintroduction 
purposes  will  be  as  genetically 
redundant  as  possible  with  the  captive 
population;  hence,  any  loss  of 
reintroduced  animals  in  this 
experimental  population  will  not 
significantly  impact  the  goal  of 
preserving  maximum  genetic  diversity 
in  the  spedes. 

All  animals  lost  during  the 
reintroduction  attempt  can  readily  be 
replaced  through  captive  breeding,  as 
demonstrated  by  the  rapid  increase  in 
the  captive  population  over  the  past  6 
years.  Based  on  current  population 
dynamics,  100  juvenile  ferrets  will 
likely  be  produced  each  year  in  excess 
of  numbers  needed  to  maintain  240 
breeding  adults  in  captivity. 


There  ore  no  known  populations  of 
fenets  in  die  wild  except  far  the 
nonessential  experimental  populatian 
reintroduced  into  the  Shirfey  Wfl«in  aiea 
in  Wyonung.  The  only  other  fenets 
luiown  to  exist  are  in  captive  breedii^ 
fedtities.  Because  the  breeding  pragrara 
has  been  so  successful,  there  are  mne 
ferreU  in  captivity  than  are  needed  far 

the  bleeding  program  or  for  ensurii^  the 
survival  of  the  spedes.  FerreU  that  are 
the  subject  of  this  rule  are  surplus 
animals  that  the  Service  has  determined 
are  not  needed  for  these  purposes. 
Having  a  sufficient  nimiber  of  Uadl- 
footed  ferrets  in  the  breeding  program 
means  that  the  Service  wiQ  be  able  to 
cantinue  to  produce  sntplus  femts  far 
reintioductitms  and  thus  Wring  aboot  the 
siuvival  of  the  spedes  in  the  wild. 

Consequently,  the  captive  breeding 
pfVu^atien  is  tJbe  populatiea  that  is 
essential  to  the  survival  of  the  ^edes 
in  the  wikL  The  nonessential 
designation  is  based  on  the  Service's 
caochtsi<m  that  those  ferreU  to  be 
removed  from  captivity  and 
'ei^roduced  into  the  wild  ae  not 
needed  far  the  swvival  of  the  qiedes  in 
the  wild,  if  the  refeeeed  animele  era  kM. 
they  can  be  replaced  with  other  Uadi- 
fot^ed  farreto  produced  ia  c^itivity. 

Itsae  2:  Sonoe  coaiflwnters  ar^ed  thai 
because  captive  feneu  would  be 
released  into  the  wild,  and  thaie  are  no 
nonexperinental  ferreu  curmtly  in  the 
wild,  and  the  only  other  ferreU  in  the 
wild  are  nonesaeBtial,  thasvfate  the  Wms 
(^  ferreU  to  be  leintioduced  into 
Montana  would  appredebly  i«duce  Um 
survival  of  the  qwdes  in  the  wild.  TVia 
critidsm  centers  on  the  issoe  of  whether 
the  species  will  survive  "in  the  wild." 

A»poRse:  Thew  commenters 
mist^enly  focus  on  ferreU  after  they 
have  been  reintroduced  instead  of 
focusing  on  the  donor  pt^ntlatien  of 
ferrets  in  captive  breeding  bcilities.  The 
former  are  the  ferrets  whkii  are  being 
reclassified  from  endangered  to 
nonessential  experiraemal  and  vriuch 
the  Service  has  determined  are  not 
needed  for  the  survival  of  the  species  ia 
the  wild.  It  is  the  black-iboted  ienels  in 
the  breeding  program  that  are  essential 
to  the  survival  of  the  spedes  in  the 
wild,  because  these  are  produdng 
surplus  animals  that  can  be  used  ibr 
reintroductions  to  establish  wild 
populations.  Without  the  captive  fennt 
population,  DO  additional  ferret 
reintroductions  could  occur  and  the 
outiook  for  survival  of  the  spedes  in  the 
wild  would  be  extremely  uncertain  at 
this  lime. 

The  Service's  position  is  supported  by 
the  preamble  to  the  final  rule  for 
establishing  experimental  populations 
(August  27, 10B4;  49  PR  33^851.  U 
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explains  that  the  organisms  that  will  be 
reclassified  as  experimental  are  those 
which  are  to  be  removed  from  an 
existent  source  or  donor  population. 
Additionally,  a  comment  on  the 
proposed  rule  that  preceded  the  final 
rule  on  experimental  populations  was 
that  no  species  classified  as  endangered 
could  have  populations  biologically 
nonessential  to  their  survival.  In  its  final 
rule,  the  Service  disagreed  with  this 
comment  and  stated  "  *  *  *  there  can 
be  situations  where  the  status  of  the 
extant  population  is  such  that 
individuids  can  be  removed  to  provide 
a  donor  source  for  reintroduction 
without  creating  adverse  impacts  upon 
the  parent  population.  This  is  especially 
true  if  the  captive  propagation  efforts 
are  providing  individuals  for  release 
into  the  wild." 

Furthermore,  the  Service  referred  to 
the  Conference  Report,  which  is 
especially  significant  because  the 
definition  of  "essential  population"  in 
the  final  rule  is  virtually  identical  to  the 
language  in  the  Conference  Report. 
Congress  explained,  "  •  •  •  (T)he  level 
of  reduction  necessary  to  constitute 
'essentiahty'  is  expected  to  vary  among 
listed  species  and,  in  most  cases, 
experimental  populations  will  not  be 
essential"  (H.R.  Conf.  Rep.  No.  835.  97th 
Cong.,  2d  Sess..  34  (1982)]. 
'    The  Senate  report  explains  that  the 
special  regulations  designating 
experimental  populations  are  to  be 
designed  to  address  the  "particular 
needs"  of  each  experimental  population 
and  that  the  Secretary  is  "granted  broad 
flexibility"  in  promulgating  the  special 
regulations  (S.  Rep.  No.  97-418.  97th 
Cong.,  2d  Sess.  8  (1982)]. 

It  also  is  important  to  recognize  that 
one  reason  Congress  amended  the  Act  in 
1982  was  to  provide  for  experimental 
populations.  The  House  Report  is 
instructive  on  this  point.  It  states  that 
reintroduction  efforts  had  encountered 
strong  opposition  fi-om  the  States  and 
areas  where  species  were  to  be 
reintroduced.  OppK)nents  were 
concerned  that  if  introduced  species 
were  to  be  fully  protected  imder  the  Act. 
then  conflicts  with  existing  uses  would 
result  and  new  development  would  be 
curtailed.  Congress  amended  the  Act  to 
mitigate  and  alleviate  such  fears. 

Issue  3:  One  commenter  stated  that 
the  Service's  position  that  only  black- 
footed  ferrets  in  the  captive  population 
will  be  fully  protected  by  the  Act  is 
arbitrary,  capricious,  and  contrary  to  the 
intent  of  Congress  to  work  affirmatively 
for  conservation  of  the  species  in  the 
wild. 

Response:  The  Service  has  not 
decided  that  black-footed  ferrets  in 
captivity  are  the  only  ferrets  that  will 


ever  receive  full  protection  under  the 
Act.  However,  as  discussed  imder  Issue 
1 ,  the  Service  maintains  that  it  has  the 
authority  under  section  10(j)  of  the  Act 
to  designate  released  populations  as 
"nonessential  experimental"  if  such 
action  will  further  the  conservation  of 
the  species,  and  if  the  decision  is  based 
on  the  best  scientific  and  commercial 
data  available. 

Issue  4:  One  commenter  indicated 
that  it  is  not  appropriate  to  consider  the 
captive  population  the  essential 
population  when  the  intent  of  the  Act 
is  the  recovery  of  a  given  species  in  the 
wild  rather  than  in  captivity. 

Response:  The  Service  agrees  that  the 
intent  of  the  Act  is  to  achieve  recovery 
of  the  species  in  the  wild.  However,  as 
explained  under  Issue  1  and  Issue  2,  it 
is  appropriate  to  consider  the  captive 
ferret  population  as  the  essential 
population,  since  reintroductions  at  this 
time  depend  on  the  siu-plus  ferrets 
produced  by  captive  animals. 
Reintroducing  surplus  animals  from  the 
captive  population  into  north-central 
Montana  as  a  nonessential  experimental 
population,  together  with  other  future 
reintroductions,  is  expected  to  result  in 
recovery  of  the  species  in  the  wild.  The 
revised  Black-footed  Ferret  Recovery 
Plan  requires  that  10  ferret  populations 
be  established  before  downUsting  the 
species  to  threatened  status  can  occur, 
and  the  captive  population  is  necessary 
to  establish  these  populations  through 
the  reintroduction  process.  Thus,  the 
captive  ferret  population  is  essential  to 
recovery  of  the  species  in  the  wild. 

Issue  5:  Two  commenters  stated  that 
an  "essential"  designation  provides 
greater  protection  for  ferrets  fi-om 
impacts  such  as  grazing,  trapping, 
prairie  dog  hunting,  and  oil  and  gas 
development.  Three  commenters 
suggested  that  section  7  consultation 
provisions  of  an  essential  designation 
should  be  provided  for  black-footed 
ferret  reintroductions  in  Montana. 

Response:  The  Service  agrees  that  an 
essential  designation  would  provide  for 
a  more  stringent  review  of  these  types 
of  activities  luider  section  7  of  the  Act 
than  the  planned  nonessential 
designation.  However,  the  Service  is 
part  of  the  Working  Group  that 
developed  the  Management  Plan  that 
will  guide  how  these  activities  are 
carried  out  within  the  Experimental 
Population  Area.  Thus,  the  Service 
contributed  substantially  to  the 
Management  Plan  and  believes  it 
provides  adequate  protection  for  ferrets 
during  these  activities  and  will  lead  to 
establishment  of  a  black-footed  ferret 
population  in  north-central  Montana. 

Issue  6:  One  commenter  stated  that  no 
formal  definition  is  given  in  the  ruling 


or  in  Service  regulations  as  to  what 
constitutes  a  nonessential  population.  In 
light  of  extreme  susceptibility  of  black- 
footed  ferrets  and  prairie  dogs  to  disea^se 
and  other  natural  and  human-caused 
threats,  a  population  of  genetically 
redundant  individuals  does  not 
automatically  make  that  population 
nonessential. 

Response:  The  Service's  final  rule  that 
established  regulations  for  experimental 
populations  (49  PR  33885)  defines  an 
essential  experimental  population  as 
"  *  *  *  an  experimental  population 
whose  loss  would  be  likely  to 
appreciably  reduce  the  fikeUhood  of  the 
survival  of  the  species  in  the  wild."  All 
other  experimental  populations  are  to  be 
classified  as  nonessential  li.e..  one 
whose  losswould  not  be  likely  to 
appreciably  reduce  the  likeUhobd  of  the 
survival  of  the  species  in  the  wild).  As 
explained  under  Issue  1,  the  loss  of  the 
nonessential  experimental  population  in 
north-central  Montana  will  not 
appreciably  reduce  the  likeUhood  of  the 
survival  of  the  species  in  the  wild 
because  other  surplus  black-footed 
ferrets  in  captivity  could  be  used  to 
reestablish  this  population  or  create 
additional  populations  in  the  wild.  This 
is  based  on  the  success  of  the  captive 
breeding  program  and  expected 
availability  of  captive-hred  offspring  for 
current  and  future  reintroductions.  The 
Service  agrees  that  a  population  of 
genetically  redundant  individuals  does 
not  automatically  make  that  population 
nonessential  but  believes  in  this  case 
the  designation  is  appropriate. 

Issue  7:  One  commenter  beUeved  that 
the  Service  should  at  least  recognize  the 
portion  of  ferret  population  on  Federal 
lands  as  essential. 

Response:  As  explained  under  Issue  1, 
the  Service  considers  the  captive  ferret 
population  to  be  the  population  which 
is  essential  to  the  survival  of  the  species 
in  the  wild,  because  it  produces  the 
surplus  animals  needed  for  currently 
proposed  reintroduction  efforts.  Failure 
or  loss  of  the  captive  population  would 
jeopardize  all  future  reintroductions  and 
the  survival  of  the  species  itself. 
However,  failure  of  the  Montana 
reintroduced  population  would  not 
directly  afiiect  the  captive  population  or 
future  ferret  reintroductions.  Thus,  the 
Service  sees  little  justification  for 
designating  a  portion  of  the  Montana 
population  (in  this  case,  the  portion  on 
Federal  land]  as  essential  experimental, 
since  that  portion  would  not  be 
biologically  segregated  fi-om  the  balance 
of  the  population,  nor  would  it  be 
essential  to  the  survival  of  the  species 
in  the  wild. 

Issue  8:  One  commenter  indicated 
that  the  nonessential  experimental 
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designation  is  being  proposed  only  to 
counter  local  opposition  to  biarl-footed 
ferret  reco'jery  and  ihst  this  opposition 
is  really  countered  by  the  majority  of 
Americans'  support  for  recovery  of  ail 
endangered  sper.ies. 

Response:  As  explained  under  issue  2, 
Congress  incorporated  the  use  (if 
experiii:ental  populations  ir.!o  the  Al? 
in  19o2  for  the  speciilc  purpose  of 
providing  the  Service  vuith  flexibility  in 
re? ntro«iudng  endangered  or  threatened 
species  back  into  their  historical  habitat 
for  the  purpose  of  consen.  ation  of  sL'»Ji 
species.  The  Servi«:«  appreciates  this 
n;:xih.lity,  foi  in  this  case  as  in  olhe.  s 
it  allows  recovery  to  proreed  et  a  faster 
pace  than  would  be  possible  if  the 
Sunice  bad  to  overcome  the  opposition 
lo  reintroducing  the  animals  as 
endangered.  Furthermore,  bec«iise 
r.uffjrieji»  safeguards  are  built  into 
rcintrodijction  and  manageratint  plans 
the  Stn-vice  believes  that  emphasis  is 
better  placed  on  reintroducing  csptive 
animals  into  the  wild  to  establish 
pi'pjJations  and  bring  about  rpf;ovcry  as 
snon  as  possible,  than  on  arguing  ab<xil 
the  term  under  vrhicb  the  animalr,  wiU 
be  reintroduced. 

The  Service  agrees  that  'Jiere  is  a  higli  ■ 
degree  of  support  from  the  A}ni»>rican 
public  for  the  recovery  of  endangered 
species.  However,  opposition  lo  the 
reintrotbicticn  of  an  endangered  or 
threatened  species  is  often  rao-it 
prancunced  from  residents  of  the  ;jroa 
in  which  a  reintroduction  will  occur.  As 
discussed  earlier,  it  was  '.bis  opposition 
that  persuaded  Congress  to  aDiend  the 
A(  J  in  1982  to  allow  for  experimental 
populations. 

Issue  9:  One  commenJer  stated  that 
the  captive  population  has  kept  this 
species  from  extinction  but 
reintroduction  to  the  wild  is  necessary 
for  long-term  survival  and  successful 
reintroduction  cannot  be  accomplished 
with  a  nQnessential  designation. 

Response:  Because  no  wild  ferret 
popuii lions  have  been  found  since  the 
last  indi-.idua]s  in  the M«etcetse, 
Wyonva>...  pt^ulation  were  taken  into 
capli.iiy  in  1986  and  1987  to  save  them 
from  canine  «Jistemper,  the  captive 
population  may  indeed  have  saved  the 
species  from  extinction.  Reintroduction 
is  certainly  neces.sary  to  bring  about 
long-term  survival  in  the  wild. 
However,  the  Service  believes  that 
successful  reintroduction  can  be 
accomplished  with  a  nonessential 
designation,  based  an  tbe  Management 
Plan  and  the  accompanying  special  rule. 
The  1988  Recoveiy  Plan  states  as  one  of 
its  recovery  goals,  tl»  developaient  of 
10  populations.  The  recovery  plan  does 
not  tfate  under  what  destination  those 
populations  must  he. 


h.sup  10:  One  comir.ente.-  poinletl  out 
that  the  propo?:ed  rale  stales  ibat,  "As 
additional  wild  populations  Ijc-^cnie 
pstabiished.  the  captive  population  will 
ciiCi'ni^  is  rektivB  Lmportincc  ind 
wild  populations  will  LscTE^se  in 
rt-Jstive  iinpartanoe  in  the  oven>)l 
specins  recovery  effort'  This  plat«i  an 
incre.iscd  importance  on  the  Montana 
population.  %h\is.  making  it  all  the  nan: 
essential  to  recovery  of  ihs  s»-rries  "in 
t]>ewild." 

R.^sponse:  Tf.,'  Servi».«  agrees  thai  as 
wild  pcpularicns  become  estabHshed, 
and  the  number  of  animals  cvailable  in 
the  wild  increases,  the  captive 
population  >^^^  diminish  in  relative 
inipcrlance  to  survival  of  the  species  in 
the  wild.  Howe\'er,  at  this  time  hws  of 
the  captive  population  wortld  be 
catastrophic,  since  few  wild  frrrets 
(those  3t  Lhe  Shirley  Basin  site)  would 
be  available  to  re-establish  the  cajjtive 
population.  Furthejrmore,  the  captive 
population  will  remain  important  t^nfil 
establishment  of  the  10  wild 
populations  needed  for  rerovcr.*  !^; 
acconiplLshed,  both  as  a  source  of 
animals  for  reintroducticn  and  .i;, 
insurance  against  stochastic 
environmental  events  in  wiJd 
popuIi.tions.  Conversely,  \}vi  piinned 
Mon'fina  population  can  Le  readily 
established  or  re-established  from  the 
captive  population.  Thus,  the  Service 
considers  the  captive  population  to  be 
far  more  impcrtant  to  the  sunival  of  the 
species  in  the  wild  than  the  pk.vined 
Montana  populauon.  Whether  lhe 
Montana  populatfcn  is  essentia!  to 
recover}'  of  the  species  "in  the  h  ilil' 
was  discussed  under  Issue  2. 

Issue  11:  One  cximmonter  indiiiaJed 
that  [1)  continued  captivity  inrreas»>5 
the  risk  of  animals  losing  impor'.cnt 
wild  survival  instLncls  and  reriiif>'s  the 
likelihood  of  succ8i.sful  reiniroduction 
and  recovery;  (2)  Lhe  abi.'ity  for  blaiA- 
f'Tjtod  ferrets  wiihi.'Ti  a  wild  j,.;>p-ulaiJon 
to  maintain  their  instinctive  skiils 
highlights  the  imjiortance  cf  wi;d 
populations,  and  |.>)  the  af^i  ti 
protection  cf  essential  de-sigiiotion 
would  better  allow  aniro-?Js"the  fn.edom 
to  practice  these  skills. 

iiesponse;  The  Service  agr;-es  that  it  is 
inipcrtant  to  move  ahead  with  Iho 
rt^introduction  of  black- footed  ferrets 
produced  in  captivity  as  soon  as 
possible  to  decrease  the  risk  of  forrets 
losing  important  survival  skills. 
However,  the  Servif»  also  believes  that 
sufficient  protection  has  been  buih  into 
the  Man^ement  Plan  and  the 
accompanying  qiecial  rule  in  this 
document  to  allow  a  ntfficient  number 
of  animals  to  survive  lo  utilize  these 
.skills. 


Issue  12:  Two  caommenters  su^fif-str^ 
\hy\  full  protection  cf  the  Art  is 
necessary  so  the  opportunity  to 
designa'p  the  Experimental  Population 
Area  as  cntifa'  habitat  is  urovided. 

Response:  The  Service  recognises  Lhat 
critical  b.^bitat  cao  t>e  designated  fwr  an 
endangered  or  essential  exf«rimCT,tal 
population  hut  not  for  a  naresscntial 
experimental  population.  However,  the 
Service  believes  that  the  Management 
Plan  and  the  accompanjing  spetjal  ruJp 
in  this  docui-ient  provides  sufficient 
protection  for  this  noiiessertial 
cxpcrim^jntal  population.  Furtbermc;r, 
the  Service  knows  feoro  past  enperience 
that  the  designp'ion  of  critical  habitat 
<ift"n  faces  significant  Wal  cppositirn 
As  discussed  under  Is.sue  2,  the 
experimental  nopulation  designation 
was  amended  i:5to  the  Act  by  Congrew; 
in  1982  to  alleviate  opposition  lo  lhe 
reintrodurtic-o  of . aperies  li.«4cd  und^r 
the  Act. 

Issu^  13:  One  commenler  que^iooed 
how  the  Service  can  declare  the  Dlack- 
footed  fern?t  rsrrovered  in  10-15  y^ars  if 
all  popuJalioni  in  the  wild  are 
"ntjnevspijtial  experimental."  Will 
reintroducfd  ferret  populations  in  iJfier 
states  have  hill  endani^red  spede?; 
status?  Two  commenters  objected  thiJ 
the  Service  did  not  indicate  undet  wtwi 
cirtTumstances  hiack -fooled  {ern.l 
populations  will  be  conadered 
"es.«!ential"  in  the  ftiture.  They  l*)ir;v^ 
the  Service  should  discuss  biological 
and  Eocial  parameters  that,  when  m*rt. 
will  move  reintroduced  populations 
from  nonessential  to  essential. 

R<^spons^:  Pertiaps  the  issue  oi  bow 
population  deiiignatian  and  rec«)very 
goals  relate  to  each  other  should  be ' 
cbrifi'Ml.  U'jder  ihe  revised  BIcck-f.-fjtefi 
Forrft  Recovery  Plan,  the  fpecies  may 
be  downlisted  from  endangered  lo 
threaioDcd  v;hen  10  ferrel  populatji>n.s, 
osLh  with  a?  lsfc.sJ  SO  breeding  adults, 
a.'>'  esteh'isiieu.  Thu-s,  dcwnbsting  is 
bafed  an  biclogital  parameters  (t  g., 
fcr.ct  ni;rr.lt.,-s.  density,  siKvival, 
recruitment,  habitat  quality  and 
qu.jiit:ty,  *-tc.)  aad  population  sfabilify. 
The  p:e<xovery  Plcn  makes  no  distinction 
as  to  how  these  populations  are 
desiyna'po';  cv.ce  biological  criteria  are 
satisfied,  each  r^ntroductd  population 
Will  ro«mt  towa«l  recovery  whether  it  is 
designated  as  -endangered,  essential 
experimental,  or  nonessential 
experimental.  FunhermorB,  it  is 
erroneous  to  assume  that  a  nonessrntial 
experimental  populaticn  is  unprotected 
While  the  special  rule  under  section 
4(d)  of  the  Act  will  allow  management 
flexibility  for  the  planned  Montana 
reintroduction,  it  also  maintanis  many 
of  the  essential  protections  of  the  Act. 
With  respect  to  the  second  portion  of 
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the  question,  whether  black- footed  ferret 
populations  reintroduced  into  other 
states  will  have  full  endangered  status 
or  be  designated  as  essential 
experimental  populations  remains  to  be 
determined  and  will  be  based  on  the 
circumstances  of  each  reintroduction. 

Issue  14:  One  commenter  indicated 
that  a  historic  precedent  will  be  set  if 
the  Service  establishes  that  once  a 
species  has  been  declared  extinct  in  the 
wild,  and  only  exists  in  captive 
breeding  facilities,  that  it  will  never 
again  receive  full  protection  of  the  Act 
when  it  is  reintroduced  into  the  wild. 

Response:  The  Service  disagrees  that 
a  hi.storic  precedent  is  being  set.  The 
Service  has  not  declared  the  black- 
footed  ferret  extinct  in  the  wild,  nor  has 
it  said  that  the  species  will  never  again 
receive  full  protection  of  the  Act  when 
it  is  reintroduced  into  the  wild.  The 
designation  of  future  reintroductions  of 
ferrets  and  other  species  will  depend  on 
the  specifics  of  those  situations  and  not 
on  how  the  Service  designated  the 
Shirley  Basin  or  Montana  ferret 
reintroduced  populations. 

Issue  15:  One  commenter  suggested 
that  the  rule  does  not  address  how  the 
Service  plans  to  address  long-term 
viability  of  ferrets  In  the  wild.  The 
commenter  also  stated  that  until  then, 
all  reintroductions  should  be  essential. 

Response:  The  Service  has  addressed 
the  long-term  viability  of  ferrets  in  the 
vyild  through  recovery  goals  and 
objectives  described  in  the  1988  revised 
Black-footed  Ferret  Recovery  Plan.  This 
plan  identifies  objectives  that  must  be 
met  to  downlist  the  species  to 
threatened,  which  in  turn  would  ensure 
the  long-term  viability  of  the  species  in 
the  wild.  The  revised  recovery  plan 
reflects  current  information  and 
recoverv'  objectives,  and  outlines  .stpps 
for  recovery  that,  when  accomplished, 
will  provide  for  viable  black-footed 
ferret  populations  in  captivity  and 
within  its  historical  range.  These 
objectives  include: 

(1)  Increasing  the  captive  population 
of  black-footed  ferrets  to  a  census  size 
of  200  breeding  adults  by  1991  (this  goal 
was  subsequently  changed  to  240  and 
has  been  achieved), 

(2)  Establishing  a  prebreeding  census 
population  of  1,500  free  ranging  black- 
footed  ferret  breeding  adults  in  10  or 
more  populations  with  no  fewer  than  30 
breeding  adults  in  any  population  by 
the  year  2010;  and 

(3)  Encouraging  the  widest  possible 
distribution  of  reintroduced  black- 
footed  ferret  populations. 

It  is  the  Service's  opinion  that  the 
Recovery  Plan  will  continue  to  be 
revised  to  reflect  future  requirements 
and  direction  to  ensure  recovery  of  the 


black-footed  ferret  in  the  wild.  In 
addition,  the  Service  plans  to  develop  a 
national  strategy  for  implementing  the 
ferret  reintroduction  program,  based  in 
part  on  initial  reintroduction  efforts. 
This  strategy  would  outline  the  specific 
methods  and  means  necessary  to 
achieve  recovery  objectives  cited  in  the 
Recoverjr'  Plan.  See  Issue  1  and  Issue  2 
for  a  further  discussion  of  essential  and 
nonessential  experimental  designations. 

I.'isue  16:  One  commenter  suggested 
that  the  Service  develop  an  overall 
strategy  regarding  ferret  reintroduction. 
which  would  include  criteria  for 
rointroduced  population  designations 
and  a  programmatic  plan  to  implement 
reintroductions. 

Hi'sp'inse:  The  Service  agrees.  As 
explained  in  Issue  in,  it  is  working 
toward  a  national  reintroduction 
strategy  that  uiU  address  specific 
procedmes  for  reaching  objectives 
outlined  in  the  Service's  Elack-footed 
Ferret  Rf}co\ery  Plan  first  developed  in 
1978  and  revised  in  1988. 

L-isue  1 7:  One  coniinenter  stated  that 
the  Service  has  not  adequately 
considered  what  effect  potential  loas  of 
the  experimental  population  will  have 
on  the  species  as  a  whole. 

Rf'sponsf:  The  Service  stated  in  the 
proposed  rule  that  even  if  all  ferrets 
released  in  the  Montana  reintroduction 
were  to  succumb  to  natural  or  human- 
caused  mortality  factors,  this  would  not 
threaten  the  continued  existence  of  the 
species.  Unless  the  biological  status  of 
the  captive  ferret  population  changes 
significantly,  it  is  the  species'  primary' 
population  and  could  readily  replace 
any  animals  lost  in  the  reintroduction 
effort.  This  is  consistent  with  the 
designation  of  the  Montana  ferret 
reintroduction  as  a  nonessential 
experimental  population  and  remains 
the  Service's  position  with  respect  to 
the  captive  population  and  planned 
Montane  population. 

Issue  18:  Does  the  nonessential 
experimental  designation  and/or  the 
Managamen"  Plan  for  the  north-central 
Montaiia  re:   ^Toduction  provide 
adequate  protection  of  ferret  habitat? 
One  commenter  stated  that  it  did  not. 
.-\nother  cunimenter  suggested  the 
nonessential  experimental  designation 
appears  to  be  an  attempt  to  avoid 
restrictions  on  the  kinds  of  human 
activities  that  led  to  loss  of  black-footed 
ferrets  in  the  first  place.  Two 
commenters  expressed  concern  that 
prairie  dog  shooting,  predator  trapping, 
off-road  vehicle  use,  lead  shot 
poisoning,  and  accidental  trapping  will 
adversely  affect  black-footed  ferrets. 

Response:  The  Service  and  the 
Department  have  worked  with 
landovmers  and  land  users  to  develop  a 


management  system  wherein  black- 
footed  ferrets  and  human  activities  can 
coexist.  This  does  not  compare  to 
human  activities  in  black-footed  ferret 
habitat  in  the  past,  which  were 
relatively  unregulated.  If  mixed- 
ownership  sites  can  be  used 
successfully  for  reintroduction,  this  is 
likely  to  increase  local  acceptance  at 
future  reintroduction  sites,  augment  the 
number  of  sites  deemed  potentially 
suitable  for  reintroduction  purposes, 
and  increase  the  species'  chances  for 
recovorv. 

The  Charles  M.  Russell  National 
Wildlife  Refuge  will  serve  as  a  refugium 
in  the  Reintroduction  Area  where 
prairie  dog  shooting,  off-road  vehicle 
Use.  predator  trapping,  and  trapping 
will  be  I'rohibited.  On  BLM  lands,  these 
activities  are  addressed  in  the  Judith- 
Valley  I'hillips  Resource  Management 
Plan  and  Environmental  Impact 
Statement  (JVT-RMP/EIS)  (BLM  1991). 
BLM  is  rommittad  to  managing  existing 
prairie  df^g  towns  and  distribution  on  its 
lands  for  black-footed  ferrets  and 
associated  species.  BLM  plans  to 
designate  prairie  dog  towns  on  BLM 
land  within  identified  reintroduction 
areas  as  Areas  of  Critical  Environmental 
Concern.  BLM  also  plans  to  manage 
prairie  dog  shooting  before  and  after 
ferret  reintroduction:.prairie  dog 
shooting  may  temporarily  be  prohibited 
in  prairie  dog  towns  where  black-footed 
ferret  reintroduction  is  occurring,  and 
would  be  managed  in  towns 
subsequently  occupied  by  ferrets. 

/ssue  i  9;  Has  there  been  adequate 
coordination  with  the  affected  public 
during  planning  and  consideration  of 
this  ferret  reintroduction?  One 
commenter  questioned  this  and 
suggested  that  the  Department  of  the 
Interior  should  increase  local  and  State 
involvement  before  embarking  on  a 
project  of  this  magnitude.  Another 
commenter  recommended  that  a 
Citizen's  Steering  Committee  be  part  of 
black-footed  ferret  reintroduction  efforts 
in  the  future. 

Response:  The  North-central  Montana 
Working  Group  first  introduced  the 
concept  of  ferret  recovery  to  the  general 
public  at  an  open  m.eeting  in  southern 
Phillips  County  in  1985.  BLM 
subsequently  initiated  efforts  to  identify 
and  address  concerns  of  the  public 
through  the  formation  of  a  Prairie  Dog/ 
Black-footed  Ferret  Coordinated 
Resources  Management  Planning  Group 
as  part  of  the  ongoing  JVP-RMP/EIS. 
Additionally,  during  the  period  of  July 
15  to  October  5,  1990,  the  Proposed 
Action  was  discussed  with  53  ranchers 
having  private  land  and/or  BLM- 
administered  grazing  leases  within  the 
Reintroduction  Area.  Infonnation 
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regarding  the  JVP-RMP/EIS  process  and 
the  black-footed  ferret  reintroduction 
proposal  was  provided  to  ranchers  by 
Department.  BLM,  and  Service 
biologists.  Public  meetings  in  Montana 
were  held  in  Missoula  on  December  2. 
1991;  Malta  on  December  9;  Fort 
Belknap  on  December  10;  Billings  on 
December  11;  and  Miles  City  on 
December  12.  These  meetings  offered 
the  general  public  an  opportunity  to 
review  and  comment  on  the 
reintroduction  proposal. 

Procedures  the  ^rvice  used  to 
disseminate  notice  of  the  reintroduction 
and  copies  of  the  proposed  rule  to 
designate  the  Montana  ferret  population 
as  a  nonessential  experimental 
population,  together  with  the  draft 
environmental  assessment,  were 
described  earlier.  Copies  of  the  final 
rule.  Management  Plan,  and  final 
environmental  assessment  will  be 
provided  to  landovmers,  land  users,  and 
others  requesting  copies. 

The  Department  and  the  Service 
intends  to  develop  reasonable  measures 
to  accommodate  landovraers  and  land 
users  still  concerned  about  possible 
negative  impacts  to  their  operations  as 
a  result  of  ferret  reintroduction. 

As  the  Montana  black-footed  ferret 
reintroduction  progresses,  the  Service 
will  utilize  recommendations  from  the 
Working  Group  to  help  guide  the 
reintroduction.  In  addition,  the 
Department  has  formed  a  local  Steering 
Committee  to  assist  in  implementing  the 
Management  Plan.  The  Steering 
Committee  consists  of  representatives  of 
landovmer,  business,  and  other  interest 
groups. 

Issue  20:  Will  the  government  change 
the  nonessential  experimental 
designation  sometime  in  the  future? 
This  concern  was  expressed  by  one 
commenter. 

Response:  Once  this  final  rule  goes 
into  effect,  changing  the  nonessential 
experimental  designation  of  the  north- 
central  Montana  ferret  population 
would  require  a  new  rulemaking 
process,  which  would  include  a 
proposed  rule,  a  public  comment 
period,  public  meetings.  National 
Environmental  PoHcy  Act  compliance, 
and  other  documentation  before  a  final 
rule  to  change  the  designation  could  be 
published.  Under  the  experimental 
population  regulations  (50  CFR  17 
Subpart  H),  any  rule  designating  an 
experimental  population  must  provide 
"  *  •  *  a  process  for  periodic  review 
and  evaluation  of  the  success  or  failure 
of  the  release  and  the  effect  of  the 
release  on  the  conservation  and 
recovery  of  the  species."  The  5-year 
evaluation  noted  in  section  17.84(g)(10) 
of  the  proposed  rule  is  intended  to  be 


a  milestone  in  this  required  periodic 
review  and  evaluation  process,  and  will 
be  a  review  of  the  biological  success  of 
the  reintroduction  effort.  If  determined 
to  be  less  than  successful,  the  Service 
and  the  Department  will  modify  the 
reintroduction  protocol  and/or  the 
strategies  within  the  Management  Plan 
to  improve  ferret  survival  and/or 
recruitment,  with  the  involvement  of 
affected  landowners  and  land  managers. 
If  the  experiment  is  extremely 
unsuccessful,  the  Service  and 
Department  may  consider  a  temporary 
hold  on  releasing  ferrets  into  the 
Reintroduction  Area  until  better  release 
or  management  techniques  are 
developed.  The  5-year  evaluation  will 
not  include  an  evaluation  to  determine 
whether  the  population  should  be 
reclassified. 

The  Service  does  not  foresee  any 
likely  situation,  except  for  eventual 
delisting  of  the  species,  that  would  call 
for  altering  the  nonessential 
experimental  status  of  the  Montana 
ferret  population.  Should  any  such 
alteration  prove  necessary,  however,  it 
is  possible  that  it  would  not  change 
ferret  management  on  private  lands.  If 
the  designation  changes  and  it  is 
necessary  to  substantially  modify  ferret 
management  on  private  lands,  any 
private  landowner  who  consented  to 
ferret  reintroduction  on  his  lands  would 
be  permitted  to  terminate  his  consent 
and  the  ferrets  would,  at  such  request, 
be  relocated. 

Issue  21 .  Should  the  final  rule 
incorporate  specific  management 
guidance  regarding  implementation  of 
the  experimental  population?  One 
commenter  recommended  that  this 
should  be  done  and  suggested  that 
guidance  covering  prairie  dog  shooting; 
leghold  traps  and  snares;  use  of  zinc 
phosphide,  strychnine,  and  fumigants 
for  prairie  dog  control;  animal  damage 
control;  and  incidental  take  provisions 
be  included.  Three  commenters 
suggested  that  ranchers  must  have 
control  of  prairie  dogs  to  prevent  them 
from  becoming  an  economic  burden  and 
that  control  of  prairie  dogs  that  move 
from  Federal  to  private  lands  should  be 
provided. 

Response:  Guidance  addressing  these 
management  issues  is  included  in  the 
Management  Plan.  The  Management 
Plan  is  referenced  in  the  accompanying 
special  rule  as  the  document  under 
which  the  nonessential  experimental 
population  will  be  managed.  However, 
because  the  Management  Plan  will  be 
dynamic  in  nature  and  updated  as 
necessary,  the  rule  refers  to  the 
Management  Plan  in  a  general  sense 
rather  than  incorporating  extensive 
management  guidance.  This  will  allow 


revision  of  management  practices 
without  undertaking  a  new  rulemaking 

Issue  22:  Should  the  agf   ments 
between  the  Service  and  private 
landowners  contain  provisions  to 
require  removal  of  ferrets  at  the 
landowners'  request  and  an  "escape 
clause"  to  allow  landowners  to 
terminate  agreements?  One  commenter 
suggested  that  any  agreement  should 
contain  these  provisions,  as  well  as 
provisions  regulating  access  to  private 
property.  Two  commenters  suggested 
that  the  reintroduction  could  adversely 
affect  private  property  rights  through  ' 
land  use  restrictions  under  the  Act. 
Response:  The  designation  of  the 
reintroduced  population  as  nonessential 
experimental,  the  accompanying  special 
rule,  and  the  Management  Plan  provide 
a  means  and  system  to  reintroduce 
black-footed  ferrets  without  affecting 
use  of  private  lands.  The  Management 
Plan  [Land  Management  Issues,  section 
l.(a)I  states  that  black- footed  ferret 
reintroduction  does  not  supersede  or 
reduce  the  right  of  private  landowner^ 
to  manage  their  property  and  that 
management  actions  will  be 
implemented  on  private  lands  only  with 
landowmer  approval.  Section  l.{d]  states 
that  black-footed  ferrets  on  private  land 
in  the  Experimental  Population  Area 
will  always  be  relocated  if  the  affected 
landowner  so  requests. 

Section  17.81(dl  of  the  experimental 
population  regulations  (50  CFR  17, 
Subpart  H)  states,  "Any  regulation 
promulgated  pursuant  to  this  section 
shall,  to  the  maximum  extent 
practicable,  represent  an  agreement 
between  the  Fish  and  Wildlife  Serxice, 
the  affected  State  and  Federal  agencies 
and  persons  holding  any  interest  in  land 
which  may  be  affected  by  the 
establishment  of  an  experimental 
population."  The  Service  believes  that 
this  special  rule  acts  in  part  as  an 
agreement  between  the  Service  and 
affected  parties.  The  Department  may 
choose  to  enter  into  separate  agreements 
with  landowners  during 
implementation  of  the  Management 
Plan. 

The  Ser\ice  and  the  Department  will 
continue  to  work  directly  with  affected 
parties  within  the  framework  of  the 
experimental  population  designation 
and  special  rule  and  the  Management 
Plan  to  make  ferret  recovery  compatibli; 
with  landowTier  and  land  user  needs. 

Issue  23:  Should  oil  and  gas 
guidelines  be  finalized  before  the  north- 
central  Montana  nonessential 
experimental  population  is  designated? 
One  commenter  urged  that  this  be  done. 
Another  commenter  was  concerned  that 
private  lands  that  overlay  Federal 
mineral,  oil,  and  gas  rights  may  be 
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subject  to  section  7  consultation 
reqaireinents.  (The  term  "oil  and  gas 
guidelines"  in  this  question  refers  to 
guidelines  being  developed  by  the 
Service,  in  cooperation  with  BLM  and 
the  oil  and  gas  industry,  to  ensure  that 
oil  and  gas  development  b  compatible 
with  ferret  reintroduction). 

Aesponse.-The  draft  oil  and  gas 
guidelines  do  not  need  to  he  finalized 
before  an  initial  ferret  reintroduction 
attempt  is  made  at  the  Montana  site. 
Based  on  the  profected  low  to  moderate 
oil  and  gas  development  potential  in  the 
Reintroduction  Area,  and  the  siting  of 
primary  ferraf  lelease  areas  on  the 
Charles  M.  Russell  NWR,  the  Service 
believes  there  will  be  no  significant 
conflicts  between  ferret  recovery  and 
ongmng  oil  and  gas  development.  A 
general  process  for  dealing  with  oil  and 
gas  development  is  outlined  in  the 
Management  Plan,  and  mitigation 
measures  will  be  negotiated  on  a  case- 
by-case  besis  if  a  development  proposal 
has  the  potential  to  adversely  impact 
ferrets  or  their  habitat. 

Issue  24:  Oa»commenteT  was 
concerned  as  to  whether  any  action  that 
could  be  deemed  a  "taking"  of  a  black- 
footed  ferret  will  result  in  prosecution 
with  civil  or  criminal  penalties. 

Response:  The  Service  agrees  that  this 
is  a  legitimate  concern  and  has  included 
a  provision  in  the  special  rule  to  allow 
for  the  "incidental  take"  of  ferrets  (i.e.. 
take  that  results  from,  but  is  not  the 
purpose  of,  the  carrying  out  of  otherwise 
lawful  activities).  Discussion  regarding 
incidental  take  is  included  earlier  in 
this  rule  in  the  Management  section 
under  "Mortahly." 

Issue  25:  Are  the  boundaries  of  the 
Experimental  Pc^xilatioR  Area 
appropriate?  Three  commenters  were 
concerned  that  the  Experimental 
Population  Area  was  too  large.  Another 
commenter  thought  the  Experimental 
Population  aree  was  too  small  and  that 
released  black-footed  ferrets  would 
leave  the  area.  Another  questioned 
whether  black-footed  ferrets  ever 
occurred  within  the  Experimental 
Population  Area. 

Response.  Black-footed  ferrets  were 
historically  found  throughout  eastern 
Montana.  Forty-four  specimens 
collected  between  1887  and  1984  were 
from  Montana,  whith  includes  Phillips 
County.  In  1963,  a  black-footed  ferret 
skull  was  found  within  the 
Experimental  Population  Area  on  the 
Fort  Belknap  Indian  Reservation. 

The  Experimental  Population  Area 
boundaries  were  drawn  to  include  all 
potentnl  black-footed  ferret  habitat 
(prairie  dog  colonies)  within  the  North- 
central  Mcmtana  Prairie  Dog  Complex. 
The  Service  believes  that  the  lack  of 


suitable  habitat  (i.e.,  contiguous  prairie 
dog  colonies  or  complexes)  on  the 
north,  east,  and  west  and  the  Missouri 
River  o«  the  south  should  deter  the 
movement  and  establishment  of  black- 
footed  ferrets  outside  the  Experimental 
Population  Area. 

Section  17.84(9)(ii)  of  this  rule 
describes  disposition  of  black-footed 
ferrets  found  outside  the  Experimental 
Population  Area  in  Montana. 

Issue  26:  Should  the  primary  purpose 
of  the  Montana  reintroduction  be  to  test 
release  techniques  or  to  establish  a 
viable  black-footed  ferret  population? 
One  commenter  suggested  that  the 
primary  purpose  of  the  reintroduction 
should  be  to  establish  a  black-footed 
ferret  population,  and  two  commenters 
thought  offspring  of  reintroduced  black- 
footed  ferrets  should  be  used  for  future 
reintroductions.  One  commenter  also 
disagreed  with  the  use  of  radio- 
telemetry  to  monitor  ferrets,  suggesting 
that  radio  collars  adversely  affect  ferret 
behavior,  thus  increasing  early 
mortality.  This  commenter  also 
suggested  that  lack  of  predator 
monitoring  would  confound  the 
meaning  of  predation-caused  mortality 
data,  that  sufficient  data  already  exists 
to  demonstrate  expected  behavior  of 
cage-re»ed  ferrets,  and  that  other,  less 
obtrusive  techniques  than  radio  collars 
are  available  to  monitor  the 
reintroAictfon  effort.  The  commenter 
also  believed  the  only  difference 
between  hard  and  soft  release  is  that  one 
group  of  ferrets  will  be  held  127  days 
and  another  group  136  da^-s.  One 
commenter  thought  that  telemetry  could 
be  used  as  a  tool  to  increase  ferret 
survival  by  returning  ferrets  to  the 
release  colony  as  soon  as  they  leave  the 
site. 

Response:  The  purpose  of  the 
reintroduction  is  to  implement  a 
primary  recovery  action  for  the  black- 
footed  ferret  and  to  evaluate  release 
techniques.  The  Montana  release  vrill 
test  ferret  reintroduction  techniques 
and.  if  folly  successful,  will  result  in  a 
wild  {jopuJation  within  5  years. 

Releases  of  black- footed  ferrets  are 
considered  experimental,  both  by  legal 
definition  and  according  to  the 
chronological  sequence  of  technique 
development  described  in  the  revised 
Black-footed  Ferret  Recovery  Plan.  The 
Recovery  Plan  (section  413)  stresses 
identification  of  variables  that  could 
affect  the  outcome  of  release  and 
measuraxnent  of  the  effect  of  those 
variables.  The  Recovery  Plan  also 
suggests  employing  valid  statistical 
design  for  the  experiments.  Sections  42 
and  43  detail  experimental  release 
needs  aad  suggest  reliance  on  mark/ 
recapture  and  radio-telemetry.  Section 


44  describes  operational  reintroduction 
of  ferrets.  The  recovery  plan  suggests 
that  the  first  three  releases  should 
evaluate  reintroduction  success  and 
release  techniques.  The  Service  does  not 
interpret  this  to  mean  that  ferret 
populations  cannot  become  established 
during  the  initial  releases,  or  even  that 
the  probability  of  establishment  of  a 
population  will  be  lower.  It  does  mean 
that  learning  about  the  process  has  a 
high  priority  in  the  Montana  release. 
Testing  rearing  methodofogy  and  release 
techniques  and  estabhshing  a  viable 
black-footed  ferret  population  are  not 
mutually  exclusive  eoals. 

Testing  of  manipulative  research 
methods  on  black-footed  ferrets  has 
historically  generated  much  discussion. 
A  cursory  review  of  the  literature  turned 
up  11  papers  (representing  10  authors  in 
the  period  1968-1974)  suggesting 
increased  use  of  manipulative  methods 
on  ferrets.  Suggestions  for  this  type  of 
research  came  during  a  period  when  the 
black- footed  ferret  was  regarded  as 
nearly  extinct;  consequently,  the  risk/ 
reward  evaluation  must  have  been 
greatly  influenced  by  the  perceived  high 
value  of  each  individual  animaL 
Currently,  genetically  redundant  black- 
footed  ferrets  are  being  produced  in 
captivity.  Nevertheless,  manipulative 
research  may  be  more  valuable  during 
the  experimental  reintroduction  phase 
of  the  recovery  pro-am  than  at  any 
previous  time  or  at  any  time  in  the 
future.  Problems  identified  at  this  time 
can  be  corrected  and  reintroduction 
strategies  for  future  reintroductions  can 
be  refined. 

One  problem  identified  during  the 
Wyoming  ferret  release  was  retaining 
animals  at  or  near  the  reintroduction 
site.  Loss  of  ferrets  during  this  release 
was  primarily  due  to  long  distance 
dispersal  and  death,  with  the  latter 
mostly  due  to  predation.  Pre-release 
conditioning  methods  show  promise  in 
reducing  dispersal,  and  a  variation  of 
pre-release  conditioning  is  a  proposed 
part  of  the  experimental  design  of  the 
Montana  reintroduction.  Soft-releases 
(i.e.,  providing  cages,  an  acclimation 
period,  and  post-release  food  supply) 
have  been  used  exclusively  in  past  ferret 
releases  at  considerable  effort  and 
expense.  There  has  been  little 
assessment  of  the  benefits  of  soft 
release,  because  such  assessmei^  must 
be  comparative  and  no  other  release 
techniques  have  been  tested.  The 
experimental  design  for  the  Montana 
release  includes  the  traditional  soft 
release  and  a  hard  release  (no 
acclimation  period  and  no  supplemental 
food).  The  contention  that  the  survival 
of  black-footed  ferrets  may  be  enhanced 
by  holding  animals  for  10  days  at  the 
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release  site  to  allow  for  acclimation  and 
orientation  is  one  of  the  elenients  being 
tested  and  is  part  of  the  experimen'al 
design.  Ultimately,  the  goal  is  to 
compare  efficiency  of  the  three 
techniques  (soft  release,  hard  release . 
and  hard  release  with  pre- release 
conditioning)  in  terms  of  ferret 
establishment  and  survival  at  the 
reintroduction  site  relative  to  cos;s.  !.-;  a 
more  immediate  sense,  statistical  null 
hypotheses  being  tested  relate  tc  lack  cf 
significant  differences  between  the  three 
groups  in  terms  of  several  measurable 
behaviors.  If  sufficient  black- footed 
ferrets  are  available,  another  group  oi 
black-footed  ferrets  will  be  released  in 
an  identical  maimer  but  without  beir.g 
radio-collared.  Spotlighting,  snow 
tracking  and  mark/recapture  roethocs 
will  be  used  to  monitor  mid-  and  long- 
term  survival  of  both  groups  of  an;.nio]s 

Black-footed  ferret  releases  in 
Montana  will  be  the  first  reintroduction 
of  this  species  in  black-tailed  prairie  dog 
towns.  The  Service  believes  it  is 
worthwhile  to  obtain  as  much  detailed 
data  as  possible  on  black-footed  ferret 
behavior,  dispersal,  and  mortality 
within  this  habitat  type.  Radio-telemetry 
will  provide  the  most  detailed  data.  One 
of  the  recognized  tradeoffs  when  using 
radio-telemetry  is  potential  additional 
risk  to  the  collared  animals.  Actual  risk 
has  not  been  assessed,  but  no  mortaiity 
due  to  radio  collars  has  been 
documented  in  5  years  of  field  studies 
on  black-footed  ferrets  or  5  additional 
years  of  work  on  Siberian  ferrets  in  Asia 
and  the  United  States.  Problems  with 
radio  collars  (e.g..  mud  accumulation 
and  degradation  of  material)  have  been 
greatly  reduced  during  years  of 
development  and  testing,  and 
observations  of  telemetered  fenets  in 
captivity  and  in  the  wild  has  not  shown 
that  r&Cio  collars  adversely  affect 
behavior. 

Radio-telemetry  also  has  been  used  to 
rescue  and/or  identify  dispersing 
animals  that  may  benefit  by  returning 
them  to  the  release  site.  A  radio-tagged 
black-footed  ferret  in  Wyoming  that  was 
rehabilitated  and  relocated  in  1991  was 
one  of  the  two  females  that  reproduced 
the  following  year. 

Issue  27:  One  commenter  suggested 
that  all  black-footed  ferrets  be  released 
on  Federal  lands.  Another  suggested 
that,  because  private  lands  encompass 
36  percent  of  the  Experimental 
Population  Area,  private  landowners  are 
-  essential  to  the  reintroduction  program. 
A  third  suggested  that  endangered 
species  protection  can  be  better 
achieved  by  providing  incentives  to 
landowners  mxhet  than  instituting  land- 
Ube  restrictions. 
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Response  The  initial  release  of  b?cck- 
footed  ferrets  is  being  plajined  on 
Charles  M.  Russell  NUR  IFedero!  iar.c. 
The  Service  also  envisions  That  f jtuie 
releases  wculd  most  likeK  be  on 
r.aticnal  wildlife  refuge  icr.d  c:  Federai 
lands  administered  by  the  BLM  Black- 
footed  ferrets  would  not  be  rejetsed  en 
private  lands  without  the  $;jDpor!  snc 
permission  cf  the  lajidowTier.  The 
Stn  ice  agrees  that  cooperaticn  cf 
private  landowners  is  ar.  essential  pa.-r 
cf  the  Montana  black- focted  ferret 
reintroduction  program.  The  stated  goal 
cf  the  Management  Plan  is  "To  promote 
the  recovery  and  delisting  of  the  black- 
footed  ferret  [Musteh  nigripes)  by 
reinuoducing  and  estabhshing  a  free- 
rai^ging.  cooperatively  managed,  black- 
footed  fenet  population  in  the  North- 
central  Montana  Complex  in  a  wav  that 
is  compatible  with  existing  local 
economies  and  lifestyles  and  to 
maintain  a  positive  working 
relationship  with  the  local  landowners." 
Strategies  formulated  in  the 
Management  Plan  avoid  conflicts  with 
landowner  operations.  Black-footed 
ferret  reintroduction  does  not  supersede 
or  reduce  the  right  of  private 
landowmers  to  manage  their  propertv. 
Cooperative  management  of  black- 
footed  ferret  habitat  (prairie  dog 
colonies)  on  private  rangelands  is 
encouraged.  However,  the  use  of  private 
lands  is  not  necessary  for  this  black- 
footed  ferret  reintroduction. 

Issue  28:  One  commenter  expressed 
concern  about  the  apparent  hnkage  of 
the  Montana  rule  to  the  Wyoming  rule 
The  respondent  understood  that  each 
reintroduction  would  be  evaluated 
separately  and  a  separate  rulemaking 
would  be  completed  for  each  site. 

Response:  The  Service  agrees. 
However,  to  conserve  printing  costs 
during  the  annual  updating  of  title  50  of 
the  U.S.  Code  of  Federal  Regulations, 
provisions  common  to  both 
reintroductions  are  combined  together 
and  stated  only  once  rather  than 
repeating  them  for  each  Experimental 
Population  Area  in  the  accompanying 
special  rule.  But,  provisions  specific 
only  to  the  Montana  Experimental 
Population  Area  are  presented  in 
section  17.84(g)(9)(ii)  of  the  special  rule. 

Issue  29:  Four  commenters  questioned 
the  Federal  government's  use  of  Pyreone 
dust  to  treat  prairie  dog  burrows  in  an 
attempt  to  manage  an  active  sylvatic 
plague  epizootic.  One  commenter 
supported  the  effort. 

Response:  The  Service  and  the  BLM. 
after  reviewing  data  on  changes 
occurring  since  1988  in  prime  black- 
footed  ferret  habitat  on  national  wildlife 
refuge  lands  and  public  rangelands 
within  the  Experimental  Population 


Area,  implemented  a  program  durng 
J-ne  1S93  to  treat  fleas  in  prairie  dog 
fcunows  en  two  potential  black- ?o<.«tec 
fenet  release  sites  Data  collected  in 
1992  showed  a  52  percent  reduction  ;.-. 
tctal  prairie  dog  acreage  within  the 
Reintroduction  Area  and  tiiminet.c.  i  ■' 
'.r.iee  of  five  potential  release  sites  as 
result  cf  documented  s>  Katie  piague 
The  treatment  of  prairie  dog  burrow  t 
was  implemented  on  Federal  lands  cv 
part  of  the  Federal  government  s 
commitment  to  manage  prairie  dcg 
populations  at  1988  population  lev«^.^ 
An  environmental  assessment  we? 
completed  and  a  Finding  of  No 
Significant  Impact  and  Record  o: 
Decision  were  signed  bv  the  Chaiif^  \'. 
Russell  National  Wildlife  Refuge 
Manager  on  May  20.  1993.  and  the  BLV 
Lewistown  District  .Manager  en  Ma\  '  - 
1993. 

Issue  30:  One  commenter  hel}e\  ed 
there  is  no  documented  evidence  thbi 
conser.ation  of  black -footed  ferrets  w.^j 
be  promoted  through  reintroduction  and 
suggested  that  further  reintroduction  te 
delayed  until  reintroductions  in 
Wyoming  are  proven  to  be  a  sucre^!•  .■=-... 
alternate  position  was  taken  b\  two 
commenters  who  were  concerned  the; 
black-footed  ferrets  in  the  captive 
population  may  be  euthanized  becaus-t 
breeding  facilities  are  nearing  capacif\ . 
and  recommended  that  additional  black- 
footed  ferrets  be  released  in  the  wild 
rather  than  establishing  another  capt:\e 
facility. 

Response:  The  Service  disagrees  thbt 
conservation  of  black-footed  ferrets  will 
not  be  promoted  through  reintroduction 
into  the  wild.  The  Black-footed  Ferret 
Recovery  Plan  was  updated  in  1988  to 
provide  a  more  up-to-date  blueprint  for 
actions  to  recover  the  species.  Among 
other  changes,  the  species'  recovery  goal 
was  updated  to  include  establishment  of 
10  or  more  black-footed  ferret 
populations,  each  with  at  least  30 
breeding  adults  (see  Issue  15). 

The  Service  is  actively  pursuing  th^'se 
recovery  goals  by  encouraging 
establishment  of  cooperative! v 
developed  reintroduction  sites,  and 
results  from  black-footed  ferret 
reintroduction  in  Wyoming  in  1991  am* 
1992  are  encouraging.  Delays  in  re- 
establishing black-footed  ferrets  in  the 
wild  would  not  be  in  the  long-term 
interest  of  recovery  of  this  species  in  tne 
wild. 

The  Service's  intent  is  to  secure 
sufficient  release  sites  so  that  black- 
footed  ferrets  in  excess  of  the  captivi 
population  needs  can  be  released  in  the 
wild.  The  Service  does  not  envisio!i  that 
the  captive  population  will  produce 
black- footed  ferrets  in  excess  of  those 
needed  for  the  reintroduction  program. 
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scientific  purposes  and  display,  and  has 
no  plans  to  euthanize  animals  in 
captivity. 

Issue  31:  Should  the  Service  use  a  50 
percent  reduction  in  the  ferret  habitat 
rating  (Biggins  et.  al  1993)  as  a  criteria 
for  re-evaluation  of  the  Montana 
reintroductioa  program? 

Response:  The  Service  believes  that 
re-evciluation  of  the  program  when  a  50 
percent  reduction  iii  the  black-footed 
ferret  family  rating  has  occurred  is 
appropriate.  A  50  percent  reduction  in 
the  black-footed  ferret  habitat  rating 
index  does  not  mean  the  Reintroduction 
Area  would  not  be  a  viable 
reintroduction  site,  only  that  the  quality 
of  remaining  habitat  and  viability  of  the 
site  should  be  reassessed.  Black-footed 
ferret  habitat  in  the  Reintroduction  Area 
is  currently  being  surveyed  and  the 
black-footed  ferret  habitat  rating  index 
will  be  determined  using  the  1994  data. 
If  a  50  percent  reduction  in  black-footed 
ferret  family  rating  has  occurred,  the 
viability  of  the  site  will  be  reevaluated 
prior  to  the  scheduled  1994  release. 

Issue  32:  Should  the  reintroduction 
protocol  section  in  the  proposed  rule  be 
discussed  in  more  detail?  One 
commeater  sucgested  it  should  be. 

Response:  The  Service  does  not 
believe  it  is  necessary  to  provide  more 
detail  in  the  special  rule.  The  referenced 
section  describes  the  anticipated  release 
strategy  and  techniques  that  will  be 
used.  Site  specific  details  will  be 
modified  annually  prior  to  each  year's 
release  and  will  utilize  information 
obtained  from  previous  releases. 
Detailed  release  methods  for  each  year's 
release  in  the  Montana  program  will  be 
included  in  a  protocol  prepared  prior  to 
each  release. 

Issue  33:  One  commenter  suggested 
that  the  following  language  be  added  to 
the  rule:  "There  will  be  no  loss  of 
livestock  AUM's  [Animal  Unit  Months) 
on  BLM  land  in  the  reintroduction  area 
due  to  ferret  reintroduction." 

Response:  Part  7  of  the 
Supplementary  Information  section  of 
this  rule  addresses  grazing  on  public 
lands,  stating:  "No  additional  grazing 
restrictions  will  be  placed  on  BLM  lands 
with  grazing  allotments  in  the 
Reintroduction  Area  as  a  result  of  ferret 
reintroduction." 

Issae  34:  One  commenter  disagreed 
with  the  statement  in  the  rule  that, 
"Decreased  animal  unit  months  for 
livestock  would  not  benefit  prairie  dog 
populations  and  would  not  be 
recommended  as  a  tool  for  ferret 
management." 

Response:  Grazing  by  livestock  does 
not  in  itself  advessely  affect  prairie  dog 
populations.  Conversely,  livestock 
grazing  can  cieate  conditioas  that 


enhance  black-tailed  praiiie  dog 
populatiana  by  reducing  grass  cover  and 
increasing  the  distance  across  which 
prairie  dtogs  can  spot  and  escape 
predators. 

Issue  J5.  Four  commenters  were 
opposed  to  the  money  being  spent  on 
ferret  reintroduction  and  suggested  that 
the  monty  could  better  be  spent  on 
access  roeds  or  recreation  sites  on  the 
Charles  M.  Russell  National  WildUfe 
Refuge.  Four  persons  suggested  the 
reintroduction  will  affect  the  economic 
stability  of  Phillips  County  and  did  not 
support  changes  in  current  recreation, 
grazing,  prairie  dog  shooting,  hunting, 
or  potential  bentonite  mining  activities. 

Respoase:  The  Service  is  responsible 
under  the  Act  for  recovering  the  black- 
footed  ferret.  Because  there  are  no 
known  natural  wild  populations, 
reintrodvictions  are  necessary  to  recover 
the  species. 

The  Service  disagrees  that  the 
economic  stability  of  Philhps  County 
will  be  affected  as  a  result  of  the  black- 
footed  ferret  reintroduction.  Some 
increase  in  visitor  use  of  the 
Reintroduction  Area  by  researchers  and 
members  of  the  public  interested  in 
observing  or  photographing  black-footed 
ferrets  is  anticipated  when  ferrets  are 
reintroduced.  The  level  of  this  increase 
cannot  be  determined  nor  can  the 
consequences  to  the  local  economy, 
though  economic  impacts  of  increased 
visitor  use  is  likely  to  be  beneficial 
rather  than  adverse.  No  significant 
changes  In  recreation,  grazing,  prairie 
dog  shooting,  hunting,  or  potential 
mining  activities  have  been  projected. 
The  Management  Plan  addresses  how 
each  of  these  activities  will  be  managed 
within  tlje  Reintroduction  Area. 

Issue  36:  Two  commenters  felt  that 
black-footed  ferrets  should  be  given  full 
protection  under  the  Act  as  a  means  of 
conserving  the  long-term  viability  of  the 
entire  preirie  dog  grassland  ecosystem. 

Response:  Although  conserving  the 
long-term  viability  of  the  entire  prairie 
dng  grassland -ecosystem  may  be  an 
admirable  goal,  the  purpose  of  this 
nonessential  experimental  population  is 
to  implement  a  recovery  action  for  the 
black-footed  ferret.  The  reasons  for  not 
providing  reintroduced  ferrets  full 
protection  under  the  Act  are  discussed 
earlier  in  this  rule. 

Issue  37:  One  commenter  suggested 
that  more  than  one  black-footed  ferret 
probably  died  from  the  plague  in 
U'yoniing. 

Response:  To  the  best  of  the  Service's 
knowledge,  only  one  black- &x)ted  ferret 
died  of  »lvatic  plague  in  Wyoming. 

Issue  38:  One  commeolet  expressed 
support  toe  the  Baucus^bafee 
Endangered  Species  Act  reauthorization 


bill.  The  commenter  aliso  supported 
changes  in  the  Act  that  would  include 
economic  and  social  impact  studies  to 
determine  the  extent  of  adverse 
economic  effects  resulting  from  listing 
of  threatened  and  endangered  species. 

Response:  This  rulemaking  does  not 
address  reauthorization  of  the  Act. 

National  Environmental  Policy  Act 

A  final  environmental  assessment  as 
defined  under  the  authority  of  the 
National  Environmental  Pohcy  Act  of 
1969  has  been  prepared  and  is  available 
to  the  public  at  the  Service  offices 
identified  in  the  ADDRESSES  section. 
This  assessment  formed  the  basis  for  the 
decision  that  the  planned  Montana 
black- footed  ferret  reintroduction  is  not 
a  major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  die  meaning 
of  section  102(2)(C)  of  die  National 
Environmental  PoUcy  Act  of  1969. 

Required  Determinations 

This  final  rule  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
The  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq). 
Also,  no  direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  action  and  the  rule 
contains  no  record-keeping 
requirements,  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  This  rale  does  not 
require  a  Federalism  assessment  under 
Executive  Order  12612  because  it  would 
not  have  any  significant  federalism 
effects  as  described  in  the  order. 
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Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Expoils,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  U.S.  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  bclou-: 

PART  17— {AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  foHous: 

Authority:  16  L"  S  C   1361-1407.  16  L'.S.C. 
1531--.544:  16  U.S  C.  4201-4245.  Pub  L.  9»- 
62t.  100  S!,it.  3500,  unless  otherwise  noted, 

2.  Section  17.n(h)  is  amended  by 
revising  the  existing  two  entries  for 
"Ferret,  black-footed"  ur.der 
"MAMMALS"  to  read  as  shown  below: 

§  17.1 1     Endangered  and  threatened 
wildlife. 


(hi 


Status      When  listed 


Cntical 

habitat 


Special 

rules 


Mammals 


Ferret,  black-footed  .     Mustela  nignpes 


Do 


.do 


Western  U.S.A..  Entire,  except  where     E 

Western  Canada  listed  as  an  ex- 

perimental popu- 
lation below. 

do U.S.A.  (specific  por-      XN 

tkxis  of  Wyoming, 
Montana,  and 
South  Dakota). 


1.  3,433, 
543,  544 


433,  543. 
544 


NA 


NA 


►4A 


17.84(g) 


3.  Section  17.84  is  amended  by 
revising  the  text  of  paragraph  (g)'to  read 
as  follows: 

§17.S4    Special  rules— vertebrates. 

*        •        •        *        * 

(g)  Black-footed  ferret  [Mustela 
nigripes) 

(1)  The  black-footed  ferret 
populations  identified  in  paragraphs 
(8)(9)(i).  (g)(9)(ii).  and  (gj(9)(iii)  of  this 
section  are  nonessential  experimental 
populations.  Each  of  these  populations 
will  be  managed  in  accordance  with 
their  respective  management  plans. 

(2)  No  person  may  take  this  ^jecies  in 
the  wild  in  the  experimental  population 
areas  except  as  provided  in  paragraphs 
(g)(3).  (4).  (5).  and  (10)  of  this  section. 


(.3)  Any  person  with  a  valid  permit 
issued  by  the  U.S.  Fish  and  Wildlife 
Service  (Service)  under  §  17.32  may  take 
black-footed  ferrets  in  the  wild  in  the 
experimental  population  areas. 

(4)  Any  employee  or  agent  of  the 
Service  or  appropriate  State  wildlife 
agency,  who  is  designated  for  such 
purposes,  when  acting  in  the  course  of 
official  duties,  may  take  a  black-footed 
ferret  from  the  wifd  in  the  experimental 
population  arras  if  such  action  is 
necessary: 

(i)  For  scientific  purposes: 

(ii)  To  relocate  a  ferret  to  avoid 
conflict  with  human  activities; 

(iii)  To  relocate  a  ferret  that  has 
moved  outside  the  Reintroduction  Area 
when  removal  is  necessary  to  protect 
the  ferret,  or  is  requested  by  an  affected 


landowner  or  land  manager,  or  whose 
removal  is  requested  pursuant  to 
paragraph  (g)(12)  of  this  section: 

(iv)  To  relocate  ferrets  within  the 
experimental  population  areas  to 
improve  ferret  survival  and  recovery 
prospects; 

(v)  To  relocate  ferrets  from  the 
experimental  population  areas  into 
other  ferret  reintroduction  areas  or 
captivity; 

(vi)  To  aid  a  sick,  injured,  or 
orphaned  animal:  or 

(vii)  To  salvage  a  dead  specimen  for 
scientific  purposes. 

(5)  A  person  may  take  a  ferret  in  the 
wild  within  the  experimental 
population  areas  provided  such  take  is 
incidental  to.  and  not  the  purpose  of. 
the  carrying  out  of  an  otherwise  lawful 


I 
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activity  and  if  such  ferret  injury  or 
mortality  was  unavoidable, 
unintentional,  and  did  not  result  from 
negligent  conduct.  Such  conduct  will 
not  be  considered  "knowing  take"  for 
purposes  of  this  regulation,  and  the 
Service  will  not  take  legal  action  for 
such  conduct.  However,  knowing  take 
will  be  referred  to  the  appropriaie 
authorities  for  proseculion. 

(6)  Any  taking  pursuont  to  paragraphs 
(g)(3),  (4)  |vi)  and  (vii)  and  (5)  of  this 
section  must  be  repcned  jmmediately  to 
the  appropriate  Service  Field 
Supervisor,  who  will  determine  the 
disposition  of  any  hve  or  dead 
specimens. 

(i)  Such  taking  in  the  Shirley  Basin/ 
Medicine  Bow  experimental  population 
area  must  be  reported  to  the  Field 
Supervisor,  Ecological  Services.  Fish 
and  Wildlife  Service.  Cheyenne, 
Wyoming  (telephone;  307/772-2374). 

(ii)  Such  taking  in  the  Conata  Basin/ 
Badlands  experimental  population  area 
must  be  reported  to  the  Field 
Supervisor,  Ecological  Services.  Fish 
and  Wildlife  Service,  Pierre,  South 
Dakota  (telephone:  605/224-6693). 

(iii)  Such  taking  in  the  north-cenlral 
Montana  experimental  population  area 
must  be  reported  to  the  Field 
Supervisor,  Ecological  Services,  Fish 
and  Wildlife  Service,  Helena,  Montana 
(telephone:  406/449-5225). 

(7)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever  any 
ferret  or  part  thereof  from  the 
experimental  populations  taken  in 
violation  of  these  regulations  or  in 
violation  of  applicable  State  fish  and 
wildlife  laws  or  regulations  or  the 
Endangered  Species  Act. 

(8)  It  is  unlawful  for  any  person  to 
-attempt  to  commit,  solicit  another  to 

commit,  or  cause  to  be  committed  any 
offense  defined  in  paragraphs  (g)(2)  and 
(7)  of  this  section; 

(9)  The  sites  for  reintroduction  of 
black-footed  ferrets  are  within  the 
historical  ranee  of  the  species. 

(i)  The  Shirley  BasinAledicine  Bow 
Management  Area  is  shown  on  the 
attached  map  and  will  be  considered  the 
core  recovery  area  for  the  species  in 
southeastern  Wyoming.  The  boundaries 
of  the  nonessential  experimental 
population  will  be  that  part  of  Wyoming 
south  and  east  of  the  North  Platte  River 
within  Natrona,  Carbon,  and  Albany 
Counties  (see  Wyoming  map).  All 
marked  ferrets  found  in  the  wild  within 
these  boundaries  prior  to  the  first 
breeding  season  following  the  first  year 
of  releases  will  constitute  the 
nonessential  experimental  population 
during  this  period.  All  ferrets  found  in 
the  wild  within  these  boundaries  during 


and  after  ihe  first  breeding  seascn 
following  the  first  year  of  releases  iviii 
comprise  the  nonessential  e>iperirrier.tcJ 
popuUtion  thereafter 

(ii)  The  Conata  Basin  Bad. o.^cs 
Reintroduction  Area  is  shcxsTn  en  the 
attached  map  for  South  D&kc'.b  ts.i  wiV: 
be  cunsidered  the  core  recc«ve.n  £:ec  f:: 
this  species  in  southwestern  Scuti-j 
Dakota.  The  boundaries  of  the 
nonessential  experimental  pcpuJclior; 
area  will  be  north  of  State  Higii-wsv  44 
and  BIA  Highway  2  east  &5  lie 
Cheyenne  River  and  BIA  Highv.cV  -413. 
south  of  1-90,  and  west  of  State 
Highvvray  73  within  Peiuiington, 
Shannon,  and  Jackson  Counties.  Sci-ih 
Dakota.  Any  black-footed  fenel  5ciurid  in 
the  wild  within  these  boundaries  wjii,  be 
considered  part  of  the  nonessential 
experimental  population  aftei  the  J:is5 
breeding  season  following  the  first  yeai 
of  releases  of  black-footed  fenels  ;n  the 
Reintroduction  Area.  A  black-footed 
ferret  occurring  outside  the 
experimental  population  area  in  South 
Dakota  would  initially  be  considered  as 
endangered  but  may  be  captured  for 
genetic  testing.  Disposition  of  the 
captured  animal  may  take  the  following 
action  if  necessary: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
experimental  population,  it  may  be 
returned  to  the  Reintroduction  Area  or 
to  a  captive  facility. 

(B)  If  an  animal  is  determined  to  be 
genetically  unrelated  to  the 
experimental  population,  then  under  an 
existirtg  contingency  plan,  up  to  nine 
black-footed  ferrets  may  be  taken  for  use 
in  the  paptive-breeding  program.  If  a 
landowner  outside  the  experimental 
population  area  wishes  to  retain  black- 
footed  ferrets  on  his  property,  a 
conservation  agreement  or  easement 
may  be  arranged  with  the  landowner. 

(iii)  The  North-central  Montana 
Reintroduction  Area  is  shown  on  the 
attached  map  for  Montana  and  will  be 
considered  the  core  recovery  area  for 
this  species  in  north-central  Montana. 
The  boundaries  of  the  nonessential 
experimental  population  will  be  those 
parts  of  Phillips  and  Blaine  Counties, 
Montana,  described  as  the  area  bounded 
on  the  north  beginning  at  the  northwest 
comer  of  the  Fort  Belknap  Indian 
Reservation  on  the  Milk  River;  east 
following  the  Milk  River  to  the  east 
Phillips  County  line;  then  south  along 
said  line  to  the  Missouri  River;then 
west  along  the  Missouri  River  to  the 
west  boundary  of  Phillips  County;  then 
north  along  said  county  line  to  the  west 
boundary  of  Fort  Belknap  Indian 
Reservation;  then  further  north  along 
said  boimdary  to  the  point  of  origin  at 
the  Milk  River.  All  marked  ferrets  found 


»n  the  wild  within  these  boundaries 
prior  to  the  first  breeding  season 
following  the  first  year  of  releases  will 
constilute  the  nonessential  experimental 
population  during  this  period.  All 
ienets  found  in  the  wild  within  these 
t  Oii-jClcjies  during  and  after  the  first 
t:ted;ng  season  following  the  first  yea: 
£}  leie&ses  will  thereafter  comprise  the 
-•'.cnesscnlja!  experimental  population. 
A  black-footed  fenet  occurring  outside 
ihe  e-Kpeumental  area  in  Montana  % 

xouid  jnitially  be  considered  as 
tndangered  but  may  be  captured  for 
genetic  testing.  Disposition  of  the 
captured  animal  may  be  done  in  the 
JoUowjng  manner  if  necessary. 

(A)  If  an  animal  is  genetically 
celemriined  to  have  originated  from  the 
txperijTiental  population,  it  would  be 
:et"umed  to  the  reintroduction  area  or  to 
e  captive  facility. 

IB)  If  an  animal  is  determined  not  lo 
te  genetically  related  to  the 
experimental  population,  then  under  an 
existing  contingency  plan,  up  to  nine 
ferrets  may  be  taken  for  use  in  the 
captive  breeding  program. 

(10)  The  reintroduced  populations 
will  be  continually  monitored  during 
the  life  of  the  project,  including  the  use 
of  radio-telemetry  and  other  remote 
sensing  devices,  as  appropriate.  All 
released  animals  will  be  vaccinated 
against  diseases  prevalent  in  mustelids. 
as  appropriate,  prior  to  release.  Any 
animal  which  is  sick,  injured,  or 
otherwise  in  need  of  special  care  may  be 
captured  by  authorized  personnel  of  the 
Service  or  the  Department  or  their 
agents  and  given  appropriate  care.  Such 
an  animal  may  be  released  back  to  its 
respective  reintroduction  area  or 
another  authorized  site  as  soon  as 
possible,  unless  physical  or  behavioral 
problems  make  it  necessary  lo  return  the 
animal  to  captivity. 

(11)  The  status  of  each  experimental 
population  will  be  re-evaluated  within 
the  first  5  years  after  the  first  year  of 
release  of  black-footed  ferrets  to 
determine  future  management  needs. 
This  review  will  take  into  account  the 
reproductive  success  and  movement 
patterns  of  individuals  released  into  the 
area,  as  well  as  the  overall  health  of  the 
experimental  population  and  the  prairie 
dog  ecosystem  in  the  above  described 
areas.  Once  recovery  goals  are  met  for 
delisting  the  species,  a  rule  will  be 
proposed  to  address  delisting. 

(12)  This  5-year  evaluation  v«ll  not 
include  a  re-evaluation  of  the 
"nonessential  experimental" 
designation  for  these  populations.  The 
Service  does  not  foresee  any  likely 
situation  which  would  call  for  altering 
the  nonessential  experimental  status  of 
any  population.  Should  any  such 
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alteration  prove  necessary  and  it  results 
in  a  substantial  modification  to  black- 
footed  ferret  management  on  non- 
Federal  lands,  any  private  landowner 
who  consented  to  the  introduction  of 
black-footed  ferrets  nn  his  lands  will  be 


permitted  to  terminate  his  consent  and 
the  ferrets  will  be.  at  his  request, 
relocated  pursuant  to  paragraph 
{g)(4)(iii)  of  this  rule 


4.  Section  17.84  is  amended  by 
adding  a  map  to  follow  the  existing  two 
maps  at  the  end  of  paragraph  (g). 

BILLING  CODE  «310-55-P 


/ 


42714      Federal  Register  /  Vol.  59.  No.  159  /  Thursday,  August  18,  1994  /  Rules  and  Regulations 
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Montana 


Charles  M  Russel 
National  WiiGiifo  Refuge 


Missouri     River 


REINTRODUCTION  AREA 


A 


N 


20 


Scale  In  Miles 
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Dated:  August  9,  1994. 

Robert  P.  Davison. 

Acting  Assistant  Secretary:  Fish.  Wildlife  and 
Parks. 

IFR  Doc.  94-20037  Filed  8-17-94;  8:45  air.i 
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OFFICE  OF  ftlANAGEMENT  AND 
BUDGET 

Cumutative  Report  on  Rescissions  and 
Deferrals 

August  1. 1994. 

Thi«  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014fe)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  hsting  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 

This  report  gives  the  status  of  65 
rescission  proposals  and  12  deferrals 
contained  in  six  special  messages  for  FY 
1994.  These  messages  were  transmitted 
to  Congress  on  October  1  J,  Novi^inber  1 , 


and  November  19,  1993;  and  on 
February  7.  May  2,  and  June  8, 1994. 

Rescissions  (Attachments  A  and  C) 

As  of  August  1,  1994,  65  rescission 
proposals  totaling  $3,1 72.2  million  had 
been  transmitted  to  the  Congress. 
Congress  approved  45  of  the 
Administration's  rescission  proposals  in 
P.L.  103-211.  A  total  of  $1,286.7  million 
of  the  rescissions  proposed  by  the 
President  was  rescinded  by  that 
measure.  There  are  no  rescission 
proposals  pending  before  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1994  rescission  proposals. 

Deferrals  (Attachments  B  and  O) 

As  of  August  1,  1994.  $2,216.6  million 
in  budget  authority  was  being  deferred 
from  obligation.  .AtijichnM'nt  D  shows 


the  status  of  each  deferral  reported 
during  FY  1994. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  cited  below: 

58  FR  54256,  Wednesday,  October  20, 

1993 
58  FR  5951 7,  Tuesday,  November  9, 

1993 

58  FR  63264,  Tuesday.  November  30, 
1993 

59  FR  7122,  Monday,  February  14,  1994 
59  FR  24006,  Monday,  May  9, 1994 

59  FR  32068,  Tuesday,  June  21,  1994 
Alice  M .  Rivlin, 
Acting  Director. 
BILLING  CODE  3110-Ot-M 
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Rescissions  proposed  by  the  President 

Rejected  by  the  Congress 

Aaounts  rescinded  by  P.L.  103-211,  the  FY  1994 
Emergency  Supplemental  Appropriations  Act..., 

Currently  before  the  Congress , 


Amounts 

(In  Billions 

of  dollars^ 


3,172.2 
-1,885.5 

-1,286.7 


0.0 


ATTACHMENT  B 


STATUS  OP  FY  1994  DEFERRALS 


Amounts 
(In  millions 


Deferrals  proposed  by  the  President, 


Routine  Executive  releases  through  August  1,  1994.. 
(OMB/Agency  release  of  $6,409.7  million, 
partially  offset  by  cumulative  positive 
adjustment  of  $452  thousand.) 


Overturned  by  the  Congress 


Currently  before  the  Congress, 


8,625.8 

-6,409.2 


2,216.6 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention;  Meeting  of 
the  Coalition  for  Juvenile  Justice 

In  accordance  with  the  provisions  of 
the  Federal  Advisor^'  Committee  Act  {5 
U.S.C.  app.  I),  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP)  announces  the  meeting  of  the 
Coalition  for  Juvenile  Justice.  This 


conference  will  begin  at  11:00  a.m.  on 
September  22,  1994,  and  end  at  11:30 
a.m.  on  September  25.  1994.  This 
advisory  committee,  chartered  as  the 
Coalition  for  Juvenile  Justice,  will  meet 
at  the  Radisson  at  Keystone  Crossing. 
8787  Keystone  Crossing,  Indianapolis. 
Indiana  46240.  The  purpose  of  this 
meeting  is  to  discuss  and  adopt 
recommendations  from  members 
regarding  the  committee's  responsibility 
to  advise  the  OJJDP  Administrator,  the 
President  and  the  Congress  about  State 


perspectives  on  the  operation  of  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  and  Federal 
legislation  pertaining  to  juvenile  justice 
and  delinquency  prevention. 

This  meeting  will  be  open  to  the 
public. 
John  J.  Wilson. 

Acting  Administrator,  Office  ofliivcnilt' 

Justice  and  Delinquency  Prevention. 

(PR  Doc.  94-20253  Filed  8-17-94;  8:45  ,<m\ 
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24  CFR  part  955 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  955 

[Docket  No.  R-94-1730;  FR-3614-1-01] 

RIN  2577-AB40 

Loan  Guarantees  for  Indian  Housing 

AGENCY:  Office  of  the  Assistant 
Secretar)'  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  sets  fortli 
regulations  to  implement  the  Indian 
Loan  Guarantee  Program  authorized  by 
section  184  of  the  Housing  and 
Community  Development  Act  of  1992. 
The  purpose  of  the  program  is  to 
provide  loan  guarantees  that  will  make 
private  financing  available  to  Native 
Americans  in  restricted  lands  where  no 
source  of  financing  is  currently 
available. 

DATES:  Effective  date:  September  19. 
1994. 

Comments  due  date:  October  17. 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451. Seventh  Street. 
SVV..  Washington.  DC  20410-0500. 
Communications  should  refea-  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Director.  Office  of 
Native  American  Programs,  Room  B- 
1 33.  Department  of  Housing  and  Urban 
Development.  Washington,  DC  20410; 
telephone  (202)  755-0032  (voice)  or 
(202)  708-0850  (TDD  for  speech  or 
hearing  impaired  individuals).  These 
are  not  toll-free  numbers 

SUPPLEMENTARY  INFORMATKDN: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  iiitoiim 
rule  have  been  submitted  to  llie  Office 
of  Management  and  Budget  (0MB)  for 
.  review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 


been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  public  reporting  burden  for  each 
of  these  oollectinns  of  information  is 
estimated  to  include  the  time  for 
reviewing  and  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  preamble  heading, 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street, 
SW.  Room  10276,  Washington,  DC 
20410:  and  to  the  Office  of  Information 
and  Regnlator>'  Affairs,  Office  of 
Management  and  Budget,  Attention 
Desk  Officer  for  HUD,  Washington.  DC 
20503.     I 

II.  Back^ound 

Section  184  of  the  Housing  and 
CojnmuniiV  Development  Act  of  1992 
(HCDA  li992)  (Pub.  L.  102-550, 
approved  October  28,  1992)  authorized 
the  establishment  f/f  the  Indian  Housing 
Loan  Guarantee  Fund  (the  Fund)  to 
provide  access  to  sources  of  private 
financing  to  Indian  families  and  Indian 
housing  authorities  who  otherwise 
could  not  acquire  housing  financing 
b«x:ause  ef  the  unique  legal  status  of 
Indian  trust  land.  !n  general,  these 
lands,  bald  in  trust  by  the  United  Slates 
for  the  benefit  of  an  Indian  or  Indian 
tribe,  are  inalienable.  Trust  lands  under 
thi.s  program  also  include  lands  to 
which  tiie  title  is  held  by  an  Indian  tribe 
subject  to  a  restriction  against  alienation 
imposed  by  the  United  States.  Because 
titles  to  individual  plots  do  not  convey, 
and  liens  do  not  attach,  (  orventional 
mortgage  lending  practices  do  not 
operate  in  this  fomm. 

The  Fund  addresses  these  obstacles  to 
mortgage  financing  by  guaranteeing 
loans  made  'o  Indian  families  or  Indian 
housing  authorities  to  construct, 
acquire, t)r  rehabilitate  1-  to  4-faniily 
dwellings  that  are  standard  housing  and 
are  locatt-d  on  trust  land  or  land  located 
in  an  Indian  or  Ala.ska  Native  area. 
Loans  may  bo  made  by  any  lender 
approved  by  the  Secretary  of  Housing 
and  Urban  Development,  the  Secretary 
(jf  Agriculture,  or  the  Secretary  of 
Veterans  Affairs;  or,  any  lender  which  is 
sapervisi^d.  approved,  regulated  or 
insurofl  by  any  agencv  of  the  Federal 
Govfjmment 


Although  HCDA  1992  authorized  the 
establishment  of  the  Loan  Guarantee 
Fund  for  fiscal  years  1993  and  1994,  nn 
funds  were  appropriated  until  1994. 
One  million  dollars  was  appropriated  in 
FY  1994  to  capitatize  the  guarantee  fund 
allowing  the  Department  to  extend  $7 
million  in  loan  guarantees. 

The  traditional  Indian  Housing 
program  targets  and  ser\'es  the  neediest 
among  the  Native  American 
population — the  low-  and  very  low- 
income  families.  While  a  large  number 
of  Native  Americans  fall  into  these 
income  groups,  there  are  families  who 
live  on  reservations,  or  who  wish  to 
return  to  their  Native  land,  whose 
incomes  would  allow  them  to  afford  a 
home  loan,  but  who  cannot  construct  a 
home  in  Indian  country  because  of  the 
unique  legal  status  of  Indian  land.  The 
Indian  Loan  Guarantee  program  will 
assist  these  persons  in  attaining 
homeownership  on  their  native  land. 

Notwithstanding  the  availability  of 
mortgage  insurance  under  the  Federal 
Housing  Administration's  Section  248 
program,  the  private  lending  market  has 
been  reluctant  to  provide  mortgage 
money  in  Indian  country.  The  limited 
use  of  that  program  has  been  due  in 
large  part  to  the  lack  of  awareness  of  the 
availability  of  mortgage  insurance  by 
both  borrowers  and  lenders.  In  addition, 
until  very  recently  the  program  was 
limited  in  applicability  because  it  did 
not  allow  insurance  of  the  construction 
loan,  and  it  adheres  to  the  underwriting, 
mortgage  credit,  and  appraisal  standards 
of  the  non-Indian,  single-family 
mortgage  insurance  program.  These 
standards  may  not  be  appropriate  in 
Indian  country.  A  real  deterrent  of 
Section  248  for  Indian  tribes  is  the     - 
potential  for  transfer  of  the  home  to  a 
non-Indian  in  the  event  of  default  and 
foreclosure.  The  new  program  under 
this  interim  rule  has  features  that  are 
more  appropriate  for  the  Native 
American  culture,  and  the  potential  for 
a  unit  to  be  transferred  to  a  noir-lndian 
is  avoided. 

Perhaps  the  most  significant  feature  of 
the  statute  authorizing  this  new  program 
is  that  it  permits  loans  to  be  secured  by 
any  collateral  authorized  under  Federal, 
State,  or  local  law.  This  innovative 
approach  addresses  the  basic  difference 
in  providing  housing  loans  for  Indian 
trust  lands,  the  fact  that  interests  in 
these  land  are  encumbered  in  ways  that 
land  inte.-^sts  in  conventional  mortgage 
rrurkcts  are  noL  This  element  of 
uncertainty  has  certainly  played  a  role 
in  the  failiu-e  of  private  lenders  to 
provide  mortgage  services  for  Indian 
tnist  lands.  This  interim  rule,  in 
addition  to  making  loan  guarantees 
available,  makes  clear,  at  §955.111,  that 
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the  collateral  for  loans  to  construct, 
acquire,  or  rehabilitate  one-  to  four- 
family  dwellings  on  trust  land  need  not 
consist  of  real  property  and  the 
improvements  upon  it,  but  may  consist 
of  anything  of  value  determined  by  the 
lender  and  approved  by  the  Department 
to  be  sufficient  to  cover  the  amount  of 
the  loan,  and  may  include,  but  is  not 
limited  to,  the  property  and/or 
improvements  to  be  acquired, 
constructed,  or  rehabilitated,  to  the 
extent  that  an  interest  in  such  property 
is  not  subject  to  the  restrictions  of  trust 
lands  against  alienation;  a  first  or 
second  mortgage  on  property  other  than 
trust  land;  personal  property;  or  cash, 
notes,  an  interest  in  securities,  royalties, 
annuities,  or  any  other  property  that  is 
transferable  and  whose  present  value 
may  be  determined.  This  use  of  various 
forms  of  collateral  is  consistent  with  the 
targeting  of  moderate  income  families, 
as  discussed  above,  as  the  primary 
beneficiaries  of  this  program. 

This  interim  rule  follows  the  statutory 
language  very  closely,  and  imposes 
additional  regulatory  requirements  only 
where  necessary  to  implement  the 
program.  The  statute  provides  that  a 
loan  may  be  guaranteed  for  approval 
under  this  program  only  where  "there  is 
a  reasonable  prospect  of  repayment  of 
the  loan."  The  interim  rule,  therefore, 
adds  a  number  of  requirements  taken 
from  the  Department's  conventional 
mortgage  programs  to  address  this  issue. 

One  requirement  that  is  added,  at 
§  955.111(b)(3),  is  to  tie  loan  eligibility, 
where  trust  land  is  the  collateral  for  the 
loan,  to  the  presence  of  eviction 
procedures.  Before  HUD  will  issue  any 
commitment  to  guarantee  such  a  loan  on 
Indian  land,  the  tribe  having 
jurisdiction  over  such  property  must 
certify  to  die  Department  that  it  has 
adopted  and  will  enforce  procedures  for 
eviction  of  defaulted  mortgagors  where 
the  guaranteed  loan  has  been  foreclosed. 

In  other  instances  where  the  statute 
has  placed  the  interpretation  of  a 
provision  within  the  Department's 
discretion,  the  Department  has 
attempted  to  provide  the  broadest 
interpretation,  as  discussed  below. 

The  law  allows  the  guarantee  to  cover 
"up  to"  100  percent  of  the  unpaid 
principal  and  interest.  The  regulation 
provides,  at  §  955.113(a),  for  100  percent 
coverage.  This  position  is  based  on  the 
FHA  mortgage  insurance  programs 
which  insure  100  percent  of  the 
principal  and  interest  and  provide  for 
payment  of  other  allowable  expenses  in 
the  event  of  a  claim. 


A  loan  term  of  "up  to"  30  vears  is 
allowed  at  §  955.105(b)(1),  as  permitted 
by  the  statute,  but  is  not  required, 
because  there  may  be  instances  where 
terms  less  than  30  years  will  be 
desirable  to  both  the  borrower  and 
lender.  The  Department  has  determined 
that  this  program  should  have  the 
flexibility  to  guarantee  most  standard 
loan  products,  with  the  exception  of 
adjustable  rate  mortgages.  In  a  totally 
new  lending  environment,  the 
uncertainty  of  an  adjustable  rate  would 
create  an  unnecessarj'  risk  to  the 
borrower,  the  lender  and  the 
Department. 

Section  184  requires  the  Department 
to  set  forth  requirements  for  standard 
housing.  These  requirements  are 
estabhshed  at  §955. 107(b)(1),  and 
conform  with  those  established  for  the 
FHA  single  family  mortgage  insurance 
programs. 

Other  Matters 

Justification  for  Interim  Rulemaking 

The  Department  has  detemiined  that 
this  interim  rule  should  be  adopted 
without  the  delay  occasioned  by 
requiring  prior  notice  and  comment. 
This  interim  rule  simply  constitutes  the 
implementation  of  statutory  language 
with  the  exercise  of  little  or  no 
discretion  on  the  part  of  the 
Department.  As  such,  prior  notice  and 
comment  are  unnecessary  under  24  CFR 
Part  10.  Section  955.125  is  added  to 
implement  a  Department-wide  policy 
that  provides  for  the  expiration  of 
interim  rules  within  a  set  period  of  time 
if  they  are  not  issued  in  final  form 
before  the  end  of  the  period.  The 
expiration  period  may  be  extended  by 
notice  published  in  the  Federal 
Register.  The  expiration  date  for  this 
interim  rule  is  July  31,  1995. 

Impact  on  Small  Entities 

The  Department,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  this  interim  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Specifically,  this  interim  rule 
implements  a  loan  guarantee  program 
targeted  to  a  very  specific  population, 
and  is  not  expected  to  affect  a 
substantial  number  of  small  entities. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 


been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Envirorunental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  pubhc  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  FederaUsm,  has 
determined  that  the  poficies  contained 
in  this  interim  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels.of  government.  As  a  result,  the 
interim  rule  is  not  subject  to  review 
under  the  order.  Specifically,  the 
requirements  of  this  interim  rule  are 
directed  to  individual  borrowers  and 
financial  institutions. 

Impact  on  the  Familv 

The  General  Counsel,  as  the 
Designated  Official  under  Executive    . 
Order  12606,  The  Family,  has  ' 
determined  that  this  interim  rule  has 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  The  Indian  Loan 
Guarantee  Program  will  make  it  possible 
for  Native  American  families  to  build  nr 
acquire  homes  on  their  Native  lands 
where  homeownership  opportunities 
have  been  very  limited  in  the  past. 
Accordingly,  since  the  impact  on  the 
family  isbeneficial,  no  further  review  is 
considered  necessary. 

Regulator^'  Agenda 

This  interim  rule  was  listed  as  item 
1682  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25.  1994  (59  FIR  20424,  20469)  m 
accordance  with  Executive  Order  128(.(j 
and  the  Regulatory  Flexibilty  Act. 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  under  the 
Paper^vork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  Department  has 
determined  that  the  following 
provisions  contain  information 
collection  requirements: 
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Sections 


Reporting  tMrderr 

lndMMua(s9&5.105 

LendtnQ  Insitulions  955.113,  965.1 15,  955.1 19.  955.123 
Tritjes  966.105  ..._ - — .♦•• 


Total  reporting  burden 4.. 

Recordkeeping  tjurden:  955.105.  966.115.  965.119.  955.123 


Total  recordkeeping  txjrden 


No.  of  re- 
spondents 


150 

15 
15 


15 


FrequefKy 
respondents 


1 

to 

1 


12 


Estimated 
awerage  re- 
sponse time 

(intXHirs) 


.24 


Estimaled 

annuattxjr- 

den  (in 

hours) 


300 

t.200 

15 


1.515 
43.2 


A32 


List  erSabfects  in  24  CFR  Part  955 

Indians.  Loan  programs — Indians. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  chapter  IX  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  part  955, 
consisting  of  §§  935.101  through 
955.125.  as  follows: 

PART  955— LOAN  GUARANTEES  FOR 
INDIAN  HOtJStNQ 


Sec. 

955.101 

955.103 

955.105 

955.107 

955.109 

955.111 

955.113 

955.115 

955.117 

955.119 

95,5.121 


scope. 


Applicability  aj;d 

Definitions. 

Eligible  loans. 

Eligible  housing. 

Eligible  lenders. 

Eligible  collateral. 

Certificate  of  guarantee. 

Guarantee  fee. 

Uability  under  giiarantev. 

Transfer  and  assumptions. 

Disqualifitation  of  lenders  and 
civit  money  penalties. 
053, 1 23    Payment  under  guarantee. 
955.125    Expiration  of  interim  rulf. 

Authority.  42  U.S.C.  17\5^-\^a  and 
■J535(d). 

§  9S5.10f    AppticabWty  and  scope. 

(a)  General.  Lindcr  the  provi.sion.s  of 
.sf'Ction  184  of  the  Housing  ;uid- 
Community  Development  .Xrt  of  1002 
(Pub.  L.  102-5.50.  apjtrovefl  fXtober  2H, 
1992),  the  Dcpart.Tient  of  Housing  and 
I'lhan  Development  has  the  authority  to 
guarantee  loans  for  the  construction, 
acquisition,  or  rehahilitatif)::  of  1-  to  4- 
faniily  homes  to  he  o'.viied  by  Native 
Americans  on  restrit:ted  Iiidiaii  lands. 
This  part  describes  the  eligibility  of 
borrowers,  lenders  and  pro[ierty,  as  well 
as  the  benefits  of  the  Indian  Loan 
Guarantee  Program 

(b)  (Xher  HUD  rtfguliition'^  iind 
requirements.  The  provisions  of  this 
part  are  supplemented  liy  parts  in  tjther 
chapters  of  title  24  of  t.he  Code  of 
Federal  Regulations,  as  applicable. 

§955.103    Definitions. 

Defaalt  means  the  failure  by  a 
borrower  to  make  any  payment  or  to 
perform  any  other  oldigation  under  the 


terms  of  a  loan,  and  such  failure 
continues  for  a  period  of  more  than  30 
days. 

Department  means  the  U.S. 
Departmant  of  Housing  and  Urban 
Development  (HUD). 

Guarantee  Fund  means  the  Indian 
Housing  Loan  Guarantee  Fund 
established  under  section  184(i)  of  the 
Housing  and  Community  Development 
Act  of  1992. 

Indian  means  any  person  recognized 
as  being  bidian  or  Alaska  Native  by  an 
Indian  tribe,  the  Federal  Government,  or 
any  State,  and  includes  the  tenn  "Native 
American". 

Indian  area  means  the  area  within 
which  an  Indian  housing  authority  is 
authorizad  to  provide  housing. 

Indian  Housing  Authority  (IHA) 
means  any  entity  that  is  authorized  to 
engage  in  or  assist  in  the  development 
or  operation  of  low-income  housing  for 
Indians  and  that  is  established  either: 
(11  By  exercise  of  the  power  of  self^ 
government  of  an  Indian  tril>e 
independent  of  State  law;  or 

(2)  By  operation  of  State  law- 
providing  specifically  for  housing 
aulhoritifs  for  Indians,  including 
re<!ional  housing  auLhorities'in  the  State 
of  Alaska. 

Mortgagt'  as  used  in  this  part,  means 
a  lirst  lien  as  is  commonly  piver.  to 
secure  advances  on,  or  the  unpaid 
purchase  price  of,  real  estate  under  the 
i.iws  of  the  juri.sdiction  where  the 
property  is  kK.atetl  and  may  reft^r  both 
to  a  security  instrument  creating  a  Uen. 
whether  called  a  mortuage,  deed  of  tnjst. 
security  deed,  or  another  term  ust^d  in 
a  particular  iunsdiction.  as  well  as  the 
( retiit  ir.Mniint'ut.  or  note,  secured 
thereby 

I'riiK  //jiW  ifsidcncf  mean.s  the 
(hvciling  where  the  mortgagor  maintains 
(or  '.vili  nuiir.tuin)  his  or  her  permanent 
pla(  I)  of  iibode.  and  typically  spends  (or 
will  speed)  the  majority  of  the  calendar 
year.  A  person  may  have  only  one 
priiuipai  residence  at  any  one  time. 
Sfrrrtnry  moans  the  Secretary  of 
Housing  and  Urban  Development. 
Standard  Iwusin'i  menns  a  dwelling 


unit  or  housing  that  complies  with  the 
requirements  established  in  this  part. 

Tribe  means  any  tribe,  band,  pueblo. 
group,  community,  or  nation  of  Indians 
or  Alaska  Natives. 

Trust  land  means  land,  title  to  which 
is  held  by  the  United  States  for  the 
benefit  of  an  Indian  or  Indian  tribe;  or, 
land,  title  to  which  is  held  by  an  Indian 
tribe,  subject  to  a  restriction  against 
alienation  imposed  by  the  United  States. 

§955.105    Eligible  loans. 

(a)  Eligible  borrowers.  A  loan 
guaranteed  under  this  part  may  be  made 
to  a  borrower  that  is: 

(1)  An  Indian  who  will  occupy  it  as 
a  principal Tesidence  and  who  is 
otherwise  qualified  under  this  part;  or 

(2)  An  Indian  Housing  Authority. 

(b)  Terms  of  loan.  The  loan  shall: 

(1)  Be  made  for  a  term  not  exceeding 
30  years; 

(2)  Bear  interest  (exclusive  of  the 
guarantee  fee  and  service  charges,  if 
anyl  at  a  fixed  rate  agreed  upon  by  the 
borrower  and  the  lender  and  determined 
by  the  Department  to  be  reasonable, 
which  may  not  exceed  the  rate  generally 
charged  in  the  area  (as  determined  by 
the  Department)  for  home  mortgage 
loans  not  guaranteed  or  insured  by  any 
agency  or  instrumentality  of  the  Federal 
Government. 

(c)  Maxininm  mortgage  amounts.  (1) 
A  principal  obligation  may  not  exceed: 

(i)  An  amount  equal  to  the  sum  of: 
(A)  97  pen.ent  of  the  first  $25,000  of 
t!ie  appraised  value  of  the  property,  as 
of  the  date  the  loan  is  accepted  for 
guarantee;  and 

(3)  95  percent  of  such  value  in  excess 
of  S2 5. 000;  and 

(Li)  Amounts  approvefl  otherwise  by 
th(!  Department  under  this  section. 

(2)  The  balance  of  the  purchase  price 
nuist  involve  a  payment  on  account  of 
\\w  property  that  may  be: 

(i)  In  cash  or  other  property  of 
equivalent  value  acceptable  to  tho 
lender  and  the  Department;  or 

(iij  The  value  of  any  improvements  to 
the  property  made  through'the  skilled  or 
unskilled  labor  of  the  borrower. 


F«J«r«i.  Rcgiter  /  Vol.  59.  No.  159  /  Thursday.  August  18.  1994  /  Rules  and  Rcyilations 


42735 


appraised  in  accordance  with  generally 
acceptable  practices  and  procedures. 

(d)  Construction  advances.  The 
Department  may  guarantee  loans  bom 
which  advances  will  be  made  during 
constructicm.  The  Department  will 
provide  guarantees  for  advances  made 
by  the  mortgagee  dtuing  construction  if 
all  of  the  following  conditions  are 
satisfied: 

ll)  The  mortgagor  and  the  mortgagee 
execute  a  building  loan  agreement, 
approved  by  HUD,  setting  fiarth  the 
terms  and  conditions  under  which 
advances  will  be  made; 

(2)  The  advances  are  made  only  as 
prpvided  in  the  commitment; 

(3)  The  principal  amount  of  the 
mortgage  is  held  by  the  mortgagee  in  an 
interest  bearing  account,  trust,  or  escrow 
for  the  benefit  of  the  mortgagor,  pending 
advancement  to  the  mortgagor  or  to  his 
or  her  creditors  as  provided  in  the  loan 
agreement:  and 

(4)  The  mortgage  shall  bear  interest  on 
the  amount  advanced  to  the  mortgagor 
or  to  his  or  her  creditors  and  on  the 
amount  held  in  an  account  or  trust  for 
the  benefit  of  the  mortgagor. 

(e)  Prohibited  loans.  Adjustable  rate 
mortgages  are  not  permitted  under  this 
program. 

§955.107    EUgibte  houaing. 

(a)  In  general.  A  loan  guaranteed 
under  this  part  may  be  used  for  the 
construction,  acquisition,  or 
rehabilitation  of  1-  to  4-family  dwellings 
located  on  trust  land  or  land  located  in 
an  Indian  area. 

(b)  Safety  and  quality  standards. 
Loans  guaranteed  under  this  part  shall 
be  made  only  on  dwelling  units  which 
meet  safety  and  quality  standards  set 
forth  herein.  Each  unit  must: 

(1)  Be  decent,  safe,  sanitary,  and 
modest  in  size  and  design: 

(2)  Conform  with  applicable  general 
construction  standards  for  the  region; 

(3)  Contain  a  heating  system  that: 
(i)  Has  the  capacity  to  maintain  a 

minimum  temperature  in  the  dwelling 
of  65  degrees  Fahrenheit  during  the 
coldest  weather  in  the  area; 

(ii)  Is  safe  to  operate  and  maintain; 

(iii)  Delivers  a  uniform  distribution  of 
heat;  and 

(iv)  Conforms  to  any  applicable  tribal 
heating  code  or.  if  there  is  not 
apphcable  tribal  code,  an  appropriate 
county.  State,  or  National  code; 

(4)  Contain  a  plumbing  system  that: 
(i)  Uses  a  properly  installed  system  of 

piping: 

(ii)  Includes  a  kitchen  sink  and  a 
parti tional  bathroom  with  lavatory, 
toilet,  and  bath  or  shower;  and 

(iii)  Uses  water  supply,  plumbing  and 
sewage  disposal  systems  that  conform  to 


any  appUcable  tribal  code  or,  if  there  is 
no  apphcable  tribal  code,  the  minimum 
standards  estabhshed  by  the  apphcable 
county  or  State; 

(5)  Contain  an  electrical  system  using 
wiring  and  equipment  properly 
installed  to  safely  supply  electrical 
CTiergy  for  adequate  hghting  and  for 
operation  of  appUances  that  conforms  to 
any  applicable  tribal  code  or,  if  there  is 
no  applicable  tribal  code,  an  appropriate 
county,  State,  or  National  code; 

(6)  Be  not  less  than; 

(i)  57Q  square  feet  in  size,  if  designed 
for  a  family  of  not  more  than  4  persons; 

(ii)  850  square  feet  in  size,  if  designed 
for  a  family  of  not  less  than  5  and  more 
than  7  persons;  and 

(iii)  1020  square  feet  in  size,  if 
designed  for  a  family  of  not  less  than  8 
persons;  or 

(iv)  The  size  provided  under  the 
applicable  locally  adopted  standards  for 
size  of  dwelling  units;  except  that  the 
Department,  upon  the  request  of  a  tribe 
or  Indian  housing  authority,  may  waive 
the  size  requirements  under  this 
paragraph;  and 

(7)  Conform  with  the  energy 
performance  requirements  for  new 
construction  estabUshed  by  the 
Department  under  section  526(a)  of  the 
National  Housing  Act  (12  U.S.C.  1735f- 
4). 

§955.109    EilgiMe  lemtere. 

The  loan  shall  be  made  only  by  a 
lender  approved  by  and  meeting 
qualifications  established  in  this  part, 
except  that  loans  otherwise  insured  or 
guaranteed  by  any  agency  of  the  Federal 
Government,  or  made  by  an 
organization  of  Indians  from  amounts 
borrowed  from  the  United  States  shall 
not  be  eligible  for  guarantee  under  this 
part.  The  following  lenders  are  deemed 
to  be  approved  under  this  part: 

(a>  Any  mortgagee  approved  by  the 
Department  of  Housing  and  Urban 
Development  for  participation  in  the 
single  family  mortgage  insurance 
program  under  title  II  of  the  National 
Housing  Act  (12  U.S.C.  1707). 

(b)  Any  lender  whose  housing  loans 
under  chapter  37  of  title  38.  United 
States  Code  are  automatically 
guaranteed  pursuant  to  section  1802(d) 
of  such  title. 

(c)  Any  lender  approved  by  the 
Department  of  Agriculture  to  make 
guaranteed  loans  for  single  family 
housing  under  the  Housing  Act  of  1949 
(42  U.S.C.  1441). 

(d)  Any  other  lender  that  is 
supervised,  approved,  regulated,  or 
insured  by  any  agency  of  the  Federal 
Government. 


f95&t1t    Ell9ib*a< 

(a)  In  general.  A  loan  guaranteed 
under  this  part  may  be  secured  by  any 
collateral  authorized  under  FMeral, 
State,  or  tribal  law  and  determined  by 
the  lender  and  approved  by  the 
Department  to  be  sufficient  to  cover  the 
amount  of  the  loan,  and  may  include, 
but  is  not  Umited  to,  the  following: 

(1)  The  property  and/m- 
improvements  to  be  acquired, 
constructed,  or  rehabilitated,  to  the 
extent  that  an  interest  in  such  property 
is  not  subject  to  the  restrictions  of  trust 
lands  against  alienation; 

(2)  A  first  or  second  mortgage  on 
property  other  than  trust  land; 

(3)  Personal  property;  or 

(4)  Cash,  notes,  an  interest  in 
securities,  royalties,  aimuities.  or  any 
other  property  that  is  transferable  and 
whose  present  value  may  be 
determined. 

(b)  Trust  land  as  collateral.  If  trust 
land  is  used  as  collateral  for  the  loan. 
the  following  additional  provisions 
apply: 

(1)  Approved  Lease.  Any  land  lease 
for  a  unit  financed  under  this  part  must 
be  on  a  form  approved  by  both  HUD  and 
the  Bureau  of  Indian  Affairs,  U.S. 
Department  of  Interior. 

(2)  Assumption  or  sale  of  leasehold.  If 
a  leasehold  is  used  as  security  for  the 
loan,  the  loan  fcHin  must  contain  a 
provision  requiring  tribal  consent  before 
any  assumption  of  an  existing  lease, 
except  where  title  to  the  leasehold 
interest  is  obtained  by  the  Department 
through  foreclosure  of  the  guaranteed 
mortgage.  A  mortgagee  other  than  the 
Department  must  obtain  tribal  consent 
before  obtaining  title  through  a 
foreclosure  sale.  Tribal  consent  must  be 
obtained  on  any  subsequent  tranter 
from  he  purchaser,  including  the 
Department,  at  foreclosure  sale.  The 
leasp  may  not  be  terminated  by  the 
lessor  without  HLTD's  approval  while 
the  nortgage  is  guaranteed  or  held  by 
the  Department. 

(3)  Priority  of  loon  obligation.  Any 
tribcil  government  whose  courts  have 
juri  jdiction  to  hear  foreclosures  must 
enact  a  law  providing  for  the 
satisfaction  of  a  loan  guaranteed  or  held 
by  the  Department  before  other 
obligations  (other  than  tribal  leasehold 
taxes  against  the  property  assessed  after 
the  property  is  mortgaged)  are  satisfied. 

(4)  Eviction  procedures.  Before  HUD 
will  guarantee  a  loan  seciired  by  trust 
land,  the  tribe  having  jurisdiction  over 
such  property  must  certify  to  the 
Department  that  it  has  adopted  and  will 
enforce  procediues  for  eviction  of 
defaulted  mortgagore  where  the 
guaranteed  loan  has  been  foreclosed. 
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(i)  Enforcement.  If  the  Department 
determines  that  the  tribe  has  failed  to 
enforce  adequately  its  eviction 
procedures.  HUD  will  cease  issuing 
guarantees  for  loans  for  tribal  members 
except  pursuant  to  existing 
commitments.  Adequate  enforcement  is 
demonstrated  where  prior  evictions 
have  been  completed  within  60  days 
after  the  date  of  the  notice  by  HUD  that 
foreclosure  was  completed. 

(ii)  Review.  If  the  Department  ceases 
issuing  guarantees  in  accordance  with 
the  first  sentence  of  paragraph  (c)(1)  of 
this  section.  HUD  shall  notify  the  tribe 
of  the  reasons  for  such  action  and  that 
the  tribe  may.  within  60  days  after 
notification  of  HUD's  action,  file  a 
wTitten  appeal  with  the  Field  Office  of 
Native  American  Programs  (FONAP) 
Administrator.  Within  60  days  after 
notification  of  an  adverse  decision  of 
the  appeal  by  the  FONAP 
Administrator,  the  tribe  may  file  a 
written  request  for  review  with  the 
headquarters  Director.  Office  of  Native 
American  Programs  (ONAP).  Upon 
notification  of  an  adverse  decision  by 
the  ONAP  Director,  the  tribe  has  60 
additional  days  to  file  an  appeal  with 
the  Assistant  Secretary  for  Public  and 
Indian  Housing.  The  determination  of 
the  Assistant  Secretary  shall  be  final, 
but  the  tribe  may  resubmit  the  issue  to 
the  Assistant  Secretary  for  review  at  any 
subsequent  time  if  new  evidence  or 
changed  circumstances  warrant 
reconsideration.  (Any  other 
administrative  actions  determined  to  be 
necessary  to  debar  a  tribe  from 
participating  in  this  program  will  be 
subject  to  the  formal  debarment 
procedures  contained  in  24  CFR  part 
24). 

§  955.1 1 3    Certificate  of  guarantee. 

(a)  Extent  of  guarantee.  A  certificate 
issued  in  accordance  with  this  section 
guarantees  100  percent  of  the  unpaid 
principal  and  interest  of  the  underlying 
loan. 

(b)  Approval  process.  Before  the 
Department  approves  any  loan  for 
guarantee  under  this  part,  the  lender 
shall  submit  the  application  or  the  loan 
to  the  Department  for  examination.  If 
the  Department  approves  the  loan  for 
guarantee,  the  Department  will  issue  a 
certificate  under  this  part  as  evidence  of 
the  guarantee. 

(c)  Standard  for  approval.  (1)  The 
Department  may  approve  a  loan  for 
guarantee  under  this  part  and  issue  a 
certificate  under  this  section  only  if  the 
Department  determines  there  is  a 
reasonable  prospect  of  repayment  of  the 
loan  based  on  criteria  established 
pursuant  to  this  part. 


(2)  The  Department  will  assure  that 
the  value  of  the  property  has  been 
establisbed  in  accordance  with  current 
regulatory  and  administrative 
reguirements. 

(3)  Before  approval  of  a  loan  for 
guarantee,  the  Department  will  assure 
that  all  required  environmental  reviews 
pursuant  to  24  CFR  Part  50  have  been 
performed  and,  if  necessary,  all  findings 
have  been  successhilly  resolved. 

(d)  Effect.  A  certificate  of  guarantee 
issued  under  this  section  by  the 
Department  shall  be  conclusive 
evidence  of  the  eligibility  of  the  loan  for 
guarantee  under  the  provisions  of  this 
part  and  the  amount  of  such  guarantee. 
Such  evidence  shall  be  incontestable  in 
the  hands  of  the  bearer  and  the  full  faith 
and  credit  of  the  United  States  is 
pledged  to  the  payment  of  all  amounts 
agreed  to  be  paid  by  the  Department  as 
security  for  such  obligations. 

(e)  Fraud  and  misrepresentation. 
Nothing  in  this  part  may  preclude  the 
Department  fi-om  establishing: 

(1)  Defenses  against  the  original 
lender  based  on  fraud  or  material 
misrepresentation;  and 

(2)  Establishing  partial  defenses, 
based  upon  regulations  in  effect  on  the 
date  of  issuance  or  disbursement 
(whichever  is  earlier),  to  the  amount 
payable  on  the  guarantee. 

§  955. 115    Guarantee  fee. 

The  lender  shall  pay  to  the 
Department,  at  the  time  of  issuance  of 
the  guarantee,  a  fee  for  the  guarantee  of 
loans  under  this  section,  in  an  amount 
equal  to  1  percent  of  the  principal 
obligation  of  the  loan.  This  amount  is 
payable  by  the  borrower  at  closing. 

§  955. 1 17    Liability  under  guarantee. 

The  liability  under  a  guarantee 
provided  in  accordance  with  this  part 
shall  decrease  or  increase  on  a  pro  rata 
basis  according  to  any  decrease  or 
increase  in  the  amount  of  the  unpaid 
obligation  under  the  provisions  of  the 
loan  agreement. 

§  955. 1 19    Transfer  and  assumptions. 

Notwithstanding  any  other  provision 
of  law.  any  loan  guaranteed  under  this 
part,  including  the  security  given  for  the 
loan,  may  be  sold  or  assigned  by  the 
lender  to  any  financial  institution 
subject  to  examination  and  supervision 
by  an  agency  of  the  Federal  Government 
or  of  any  State  or  the  District  of 
Columbia. 

§  955. 121    Disqualification  of  lenders  and 
civil  money  penalties. 

(a)  General.  If  the  Department 
determines  that  any  lender  or  holder  of 
a  guarantee  certificate  under  §  955.113 
has  failed  to  maintain  adequate 


accounting  records,  to  adequately 
service  loans  guaranteed  under  this 
section  to  exercise  proper  credit  or 
underwTiting  judgement,  or  has  engaged 
in  practices  otherwise  detrimental  to  the 
interest  of  a  borrower  or  the  United 
States,  the  IDepartment  may: 

(1)  Refuse,  either  temporarily  or 
permanently,  to  guarantee  any  further 
loans  made  by  such  lender  or  holder; 

(2)  Bar  such  lender  or  holder  from 
acquiring  additional  loans  guaranteed 
under  this  section;  and 

(3)  Require  that  such  lender  or  holjdeE 
assume  not  less  than  10  percent  of  any 
loss  on  further  loans  made  or  held  by 
the  lender  or  holder  that  are  guaranteed 
under  this  section. 

(b)  Cjvz7  money  penalties  for 
intentional  violations.  If  the  Department 
determines  that  any  lender  or  holder  of 
a  guarantee  certificate  under  §  955.113 
has  intentionally  failed  to  maintain 
adequate  accounting  records,  to 
adequately  service  loans  guaranteed 
under  this  section,  or  to  exercise  proper 
credit  or  underwriting  judgement,  the 
Department  may  impose  a  civil  money 
penalty  on  such  lender  or  holder  in  the 
manner  and  amount  provided  under 
section  536  of  the  National  Housing  Act 
(12  U.S.C.  1735f-14)  with  respect  to 
mortgagees  and  lenders  under  such  Act. 

(c)  Payment  of  loans  made  in  good 
faith.  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  the  I)epartment 
may  not  refuse  to  pay  pursuant  to  a 
valid  guarantee  on  loans  of  a  lender  or 
holder  barred  under  this  section  if  the 
loans  were  previously  made  in  good 
faith. 

§955.123    Payment  under  guarantee. 

(a)  Lender  options.  (1)  General.  In  the 
event  of  default  by  the  borrower  on  a 
loan  guaranteed  under  this  part,  the 
holder  of  the  guareuitee  certificate  shall 
provide  written  notice  of  the  default  to 
the  Department.  Upon  providing  this 
notice,  the  holder  of  the  guarantee 
certificate  will  be  entitled  to  payment 
under  the  guarantee  (subject  to  the 
provisions  of  this  part)  and  may  proceed 
to  obtain  payment  in  one  of  the 
following  manners: 

(i)  Foreclosure.  The  holder  of  the 
certificate  may  initiate  foroclosure 
proceedings  in  a  court  of  competent 
jurisdiction  (after  providing  written 
notice  of  such  action  to  the  Department) 
and  upon  a  final  order  by  the  court 
authorizing  foreclosure  and  submission 
to  the  Department  of  a  claim  for 
payment  under  the  guarantee,  the 
Department  wilfpay  to  the  holder  of  the 
certificate  the  pro  rata  portion  of  the 
amount  guaranteed  (as  determined  in 
accordance  with  §  955.117)  plus 
reasonable  fees  and  expenses  as 
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approved  by  the  Department.  The 
Department  will  be  subrogated  to  the 
rights  of  the  holder  of  the  guarantee  and 
the  lender  holder  shall  assign  the 
obligation  and  security  to  the 
Department. 

(ii)  No  foreclosure.  Without  seeking  a 
judicial  foreclosure  (or  in  any  case  in 
which  a  foreclosure  proceeding  initiated 
under  paragraph  (a)(l)(i)  of  this  section 
continues  for  a  period  in  excess  of  1 
year),  the  holder  of  the  guarantee  may 
submit  to  the  Department  a  claim  for 
payment  under  the  guarantee  and  the 
Department  will  only  pay  to  such  holder 
for  a  loss  on  any  single  loan  an  amount 
equal  to  90  percent  of  the  pro  rata 
portion  of  the  amount  guaranteed  (as 
determined  in  accordance  with 
§955.117).  The  Department  will  be 
subrogated  to  the  ijghts  of  the  holder  of 
the  guarantee  and  the  holder  shall 
assign  the  obligation  and  security  to  the 
Department. 

(2)  Requirements.  Before  any  payment 
under  a  guarantee  is  made  under 
paragraph  (a)(1)  of  this  section,  the 
holder  of  the  guarantee  shall  exhau.st  all 


reasonable  possibilities  of  collection. 
Upon  payment,  in  whole  or  in  part,  to 
the  holder,  the  note  of  judgement 
evidencing  the  debt  shall  be  assigned  to 
the  United  States  and  the  holder  shall 
have  no  further  claim  against  the 
borrower  or  the  United  States. 

(b)  Assignment  by  the  Department. 
Notwithstanding  paragraph  (a)  of  this 
section,  upon  receiving  notice  of  default 
on  a  loan  guaranteed  under  this  section 
from  the  holder  of  the  guarantee,  the 
Department  may  accept  assignment  of 
the  loan  if  the  Department  determines 
that  the  assignment  is  in  the  best 
interests  of  the  United  States.  Upon 
assigrmient  the  Department  will  pay  to 
the  holder  of  the  guarantee  the  pro  rata 
portion  of  the  eimount  guaranteed  (as 
determined  in  accordance  with 

§  955.117).  The  Department  will  be 
subrogated  to  the  rights  of  the  holder  of 
the  guarantee  and  the  holder  shall 
assign  the  obligation  and  security  to  the 
Department. 

(c)  Limitations  on  liquidation.  In  the 
event  of  a  default  by  the  borrower  on  a 
loan  guaranteed  under  thi.s  section 


involving  a  security  interest  in  tribal 
allotted  or  trust  land,  the  Department 
wrill  only  pursue  liquidation  after 
offering  to  transfer  the  account  to  an 
eligible  tribal  member,  the  tribe,  or  the 
Indian  housing  authority  serving  the 
tribe  or  tribes.  If  the  Department 
subsequently  proceeds  to  liquidate  the 
account,  the  Department  will  not  sell, 
transfer,  otherwise  dispose  of  or  alienate 
the  property  except  to  one  of  the  entities 
described  in  the  preceding  sentence. 

§  955.125    Expiration  of  Interim  rule. 

This  part  shall  expire  and  shall  not  b«- 
in  effect  after  July  31,  1995.  unless  it  is 
published  as  a  final  rule  or  the 
Department  publishes  a  notice  in  the 
Federal  Register  to  extend  the  effecti\  e 
date. 

Dated:  August  10,  1994 
Joseph  Shuldiner, 

Assistant  .Scrreton/or  Public  and  Indir.n 
Housing. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Pubiic  and  Indian  Housing 

[Docket  No.  N-94-3800;  FR-0649-N-01] 

Funding  Availability  for  Fiscal  Year 
1994  for  Youth  Apprenticeship 
Program 

AGENCY:  Office  of  the  As.sistant 

Secretary  for  Public  and  Indian 

Housing.  HUD. 

ACTION:  Notice  of  Funding  Availability 

(NOFA). 

summary:  This  notice  (NOFA) 
announces  the  availability  of 
$10,000,000  for  Fiscal  Year  1994  for  the 
Youth  Apprenticeship  Program.  Of  this 
available  amount.  $250,000  shall  be 
used  for  evaluation  activities,  and 
$1,500,000  will  be  used  for  a 
demonstration  program. 

The  Youth  Apprenticeship  Program 
provides  grants  to  public  housing 
agencies  (PHAs)  to  initiate  with  joint 
labor-management  organizations  a  youth 
apprenticeship  program  in  "HOPE  VI 
communities"  (as  defined  in  this 
NOFA),  Funding  for  this  program  is 
limited  to  PHAs  that  have  been  awarded 
a  grant  under  the  HOPE  VI  Program  and 
enter  into  an  agreement  with  an 
established  Youth  Corps  and  other 
required  program  partners. 

In  the  body  of  this  NOFA  is 
information  concerning  the  following: 

( 1 )  The  purpose  of  the  NOFA  and 
information  regarding  eligibility, 
available  amounts,  and  program 
requirements; 

(2)  The  application  process,  including 
how  to  apply  and  how  applications  will 
be  evaluated;  and 

(3)  A  checklist  of  all  application 
submission  requirements  to  complete 
the  application  process. 

DATES:  The  application  due  date  will  be 
speciBed  ia  the  application  kit.  An 
original  and  two  (2)  copies  of  the 
completed  application  must  be  received 
in  the  Office  of  Resident  Initiatives. 
Office  of  the  Assistant  S(H;retary  for 
Public  and  Indian  Housing,  Room  410:i. 
451  7th  Street.  SW..  Washington.  DC 
20410  no  later  than  5:00  p.m..  lot-al 
time,  on  the  date  speciHod  in  the 
application  kit. 

The  application  due  diitt;  specific;;.!  in 
the  application  kit  will  provide 
applicants  with  at  least  90  days  to 
prfipare  and  submit  their  applications. 
Applications,  portions  of  applications, 
or  pages  of  applications  may  not  be 
submitted  by  facsimile  (FAX). 

The  applicdtitm  deadline,  as  specified 
ill  the  application  kit.  will  be  firm,  lii 


the  interest  of  fairness  to  all  competing 
applicartts.  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  timely 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 
ADDRESSES:  An  application  kit  may  be 
obtained  from  the  local  HUD  Office  with 
delegated  responsibilities  over  an 
applicant  housing  authority  (see  the 
Appendix  A  to  this  NOFA  for  listing), 
or  by  calling  the  HUD  Resident 
Initiatives  Clearinghouse  toll  free 
number  1-800-955-2232.  Telephone 
requests  must  include  your  name, 
mailing  address,  or  post  office  address 
(including  zip  code),  telephone  number 
(includifig  area  code),  and  must  refer  to 
document  FR-3649.  This  NOFA  cannot 
be  used  as  the  application. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Blunt.  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W..  Washington,  DC  20410,  Telephone 
Number  (202)  708-4214  (This  is  not  a 
toll  free  number).  Hearing-  or  speech- 
impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  on  1-800^ 
877-TDOY  (1-800-877-8339)  or  202- 
708-9300  for  information  on  the 
program. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

Tlie  information  collection 
requirements  contained  in  this  notice 
have  bean  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1990  (44 
U.S.C.  3501-3520).  HUD  has  requested 
expeditious  review  of  these 
requirements  by  OMB.  The  OMB  control 
nunib>;r,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

I.  Purpose  and  Substantive  Description 

The  i'crpose  of  the  Youth 
.Apprenticeship  Program  is  to  provide 
Youth  Corpi  and  joint  labor- 
management  supported  training. 
npprentic;nship.  and  employment  to 
youths  living  in  public  and  assisted 
hou.sing  in  HOPE  VI  communities. 
(•HOPE  VI"  and  "HOPE  VI  community" 
are  defined  in  Section  I.C.  of  this 
NOFA.) 

The  Youth  Apprenticeship  Program 
will  enable  young  residents  (age  ltJ-30) 
of  HOPr;  VI  cnmuinitios  to  iMUer  a 


ladder  of  opportunity  through  a 
cooperative  effort  of  Youth  Corps  and 
joint  labor-management  initiatives 
designed  to  focus  on  basic  job  training 
and  employment  opportunities  leading 
to  self-sufficiency.  The  program  shall 
provide  or  be  part  of  a  comprehensive 
strategy  to  provide  paid  community 
service  activities  through  Youth  Corps, 
supportive  services;  math  and  literacy 
training;  high  school  equivalency 
training;  life  and  work  skills 
development;  related  classroom 
instruction;  mentoring;  and 
apprenticeship  which  includes  assured 
post-training  emplovment. 

HUD  will  select  a  minimum  of  five  to 
seven  HOPE  VI  grant  recipient  public, 
housing  agencies  to  receive  grants  to 
initiate  with  joint  labor-management 
organizations  a  youth  apprenticeship 
program  in  HOPE  VI  communities. 

Under  this  program  an  agreement 
must  be  executed  by  the  following 
parties:  the  PHA.  an  established  Youth 
Corps,  a  local  labor  organization,  and  a 
multi-employer  association. 

The  program  must  include  a  Youth 
Corps  component  for  a  minimum  of  6 
months,  and  an  apprenticeship 
component  which  can  be  the  assured 
post-training  employment  for  a 
minimum  of  30  months.  In  this 
program,  a  participant  may  move  from 
the  Youth  Corps  component  of  the 
program  directly  into  an  apprenticeship 
program  (which  is  considered  post- 
training  employment).  Applicants  have 
the  option  of  including  other  pre- 
employment  training  as  a  component  of 
the  Youth  Apprenticeship  Program  prior 
to  the  apprenticeship.  However,  a 
participant  must  enter  an 
apprenticeship  after  such  training.  The 
particular  skills  for  which  the 
apprenticeship  should  be  provided  may 
include,  but  are  not  limited  to.  areas  of 
construction,  repair,  and  renovation  that 
are  related  to  the  physical  needs  of 
public  housing,  such  as:  the 
replacement  and  repair  of  equipment 
and  fixtures,  vacant-unit  rehabilitation, 
the  removal  of  toxic  substances,  and  the 
abatement  and  in-place  management  of 
lead-based  paint  and  dust. 

In  this  regard,  the  young  people 
receiving  training  under  this  program, 
through  the  assured  employnieiit 
required  as  a  core  component  of  the 
program,  will  be  able  to  have  skills 
necessary  to  work  for  either  public 
housing  agencies  or  contractors  in  the 
constniction  industry. 

Section  3  of  the  1968  Housing  ami 
Urban  Development  Act  of  19B8.  as 
amended  (12  U.S.C.  1701u)  require.s  th.it 
economic  opportunities  generated  by 
certain  HUD  financial  assistance  for 
housing  (including  public  and  Indian 


IMI 


Federal  Register  /  Vol.  59.  No.  159  /  Thursday.  August  18,  1994  /  Notices  42741 


housing)  and  community  development 
programs  shall,  to  the  greatest  extent 
feasible,  be  given  to  low-  and  very-low 
income  persons.  The  Youth 
Apprenticeship  Program  will  assist  in 
achieving  the  objectives  of  section  3  by 
preparing  youths  residing  in  public  and 
assisted  housing  for  the  work  force. 

A.  Authority 

The  Youth  Apprenticeship  Program  is 
funded  under  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  for  1994 
(Pub.L.  103-124,  approved  October  28, 
1993)  (the  1994  Appropriations  Act). 

B.  Allocation  Amovnts 

(1)  Funding  Availability 

In  the  1994  Appropriations  Act,  the 
Congress  appropriated  SlO  million  for 
youth  apprenticeship  training  activities 
with  joint  labor-management 
organizations  (the  Youth 
Apprenticeship  Program). 

Of  the  $10  million  appropriated, 
$250,000  shall  be  used  for  evaluation 
activities,  which  will  make  59,750,000 
available  for  the  Youth  Apprenticeship 
Program.  Of  the  $9,750,000,  $8,250,000 
is  being  made  available  on  a  competitive 
basis  under  this  NOFA. 

The  Department  intends  to  use  $1.5 
■  million  for  purposes  of  demonstrating 
ways  of  promoting,  through  Youth 
Corps  and  a  joint  labor/management/ 
community  consortium,  the  long-term 
welfare  of  youths  Hving  in  public  and 
assisted  housing.  The  funding  will  be 
awarded  to  a  HOPE  VI  grantee  with  a 
distressed  public  housing  community 
undergoing  a  concentrated  effort  of  local 
revitalization  to  train  public  and 
assisted  housing  residents  to  participate 
in  the  rehabilitation  of  distressed  and 
vacant  public  housing  units  with 
guaranteed  employment  in  construction 
jobs.  The  Department  expects  that  this 
funding  will  demonstrate  the 
importance  of  job  training,  followed  by 
assured  employment,  in  contributing  to 
the  local  neighborhood  revitalization. 

(2)  Restrictions 

(a)  Each  applicant  may  submit  only 
one  application.  The  maximum  grant 
amount  will  be  between  $1.3  and  Si. 5 
million  depending  on  the  number  of 
applications  funded. 

(b)  The  $10,000,000  authorized  under 
the  Youth  Apprenticeship  Program  may 
not  be  used  for  wages  in  any  post- 
training  employment  committed  under 
this  program  except  as  specified  under 
Section  D.(3)(j)  of  this  NOFA. 

(c)  No  more  than  15  percent  of  the 
total  grant  amount  may  be  used  for 
administrative  costs. 


(3)  Period  of  Award 

Funds  awarded  are  to  be  used  over  a 
maximum  period  of  six  years.  However, 
the  grant  term  may  be  extended,  with 
approval,  when  such  is  necessary  for  the 
participants  to  complete  the  program. 

C.  Definitions 

Administrative  costs  means 
reasonable  and  necessary  costs,  as 
described  in  and  valued  in  accordance 
with  OMB  Circular  Nos.  A-87  or  A-122 
as  applicable,  incurred  by  a  recipient  or 
a  sub-grantee  or  sub-recipient  in 
carrying  out  a  Youth  Apprenticeship 
Program. 

Apprenticeship  program  means  a 
prog'-am  registered  and/or  approved  by 
the  Department  of  Labor,  Bureau  of 
Apprenticeship  and  Training  (BAT),  or 
by  a  State  Apprenticeship  Agency 
recognized  by  the  BAT,  as  meeting  the 
basic  standards  and  requirements  for 
approval  of  such  programs  as  set  forth 
in  29  CFR  part  29.  Apprenticeship  does 
not  include  "pre-employment  training" 
as  defined  elsewhere  in  this  NOFA  but 
is  considered  post-training  employment. 

Commitment  means  documented 
evidence  in  the  form  of  a  written 
obligation  (on  appropriate  letterhead) 
specifying: 

(1)  The  dollar  amoimt  and  source  of 
funds  or  other  types  of  resources 
promised  for  the  program,  and  their  use 
in  the  program; 

(2)  The  date  of  availability  and 
duration  of  the  funds  or  other  types  of 
resources; 

(3)  The  authority  by  which  the 
commitment  is  made  (such  as  board 
resolution,  grant  award  notification, 
approvals);  and 

(4)  The  signature  of  the  appropriate 
executive  officer  authorized  to  commit 
the  resources. 

Community  service  as  used  in  this 
NOFA  means  meaningful  serv  ice  on  a 
volunteer  basis  or  through  stipends  to 
address  unmet  human,  environmental, 
educational,  and/or  public  safety  needs 
through  Youth  Corps. 

Eligible  applicant.  See  Section  I.D  of 
this  NOFA. 

Eligible  participant  means  an 
individual  selected  to  participate  in  a 
Youth  Apprenticeship  Program 
receiving  assistance  under  this  NOFA, 
who  is: 

(1)  16-30  \ears  of  age;  and 

(2)  A  resident  of  public  or  a.ssisted 
housing  living  in  the  HOPE  VI 
community.  (Note:  Up  to  half  thi? 
participants  can  be  persons  already 
enrolled  and  participating  in  the  Youth 
Corps  provided  they  are  public  or 
assisted  housing  residents.) 

HOPE  VI  is  the  HUD  program 
nstablishod  pursuant  to  the  Departments 


of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1993 
(Pub.  L.  102-389,  approved  October  6, 
1992)  (the  1993  Appropriations  Act). 
This  program  is  also  referred  to  as  the 
Urban  Revitahzation  Demonstration 
Program.  A  total  of  thirty-four  (34) 
grants  were  awarded  in  FY  1993  and 
1994  under  the  HOPE  VI  program. 

HOPE  VI  Community  is:  (1)  The 
HOPE  VI  development(s)  specified  in 
the  HOPE  VI  program;  (2)  the 
neighborhood  surrounding  the  HOPE  VI 
development(s);  and  (3)  neighborhoods 
where  HOPE  VI  replacement  units  will 
be  located. 

Joint  labor-management  organization 
means  an  organization  comprised  of 
representatives  of  employers  and  their 
employees,  who  are  represented  by  a 
bona  fide  collective  bargaining  agent, 
that  has  been  established  to  conduct, 
operate  or  administer  an  apprenticeship 
and/or  other  job  training  program;  and/ 
or  to  cooperatively  administer  other 
such  programs,  as  may  be  deemed 
appropriate  for  and  by  the  employers 
and  employees. 

Post-training  employment  means 
emplo>TTient  held  by  the  program 
participant  after  ihe  completion  of  the 
Youth  Corps  and  any  other  pre- 
emplo>-ment  training.  Post-training 
emplojTnent  includes  apprenticeship. 

Pre-employment  training  as  used  in 
this  NOFA  means  the  Youth  Corps 
training  and  community  service,  and 
any  other  training  which  may  be 
provided  prior  to  a  participant  entering 
an  apprenticeship. 

Youth  Corps  is  an  organization, 
certified  by  the  National  Association  of 
Service  and  Conservation  Corps 
(NASCC)  that  provides  participants  with 
a  six  to  twelve  month,  full-time  crew- 
based,  highly  structured  and  adult- 
supervised  work  and  learning 
experience,  and  promotes  the 
development  of  citizenship,  life  and 
emploj'ment  skills. 

D.  Eligibility 

(1)  Eligible  Applicants 

(a)  Eligible  apphcants  are  PHAs  ihst 
have  been  awarded  a  grant  under  the 
HOPE  VI  Program. 

(b)  Ehgible  apphcants  do  not  include 
PHAs  awarded  a  grant  under  the  HOPE 
VI  Program  for  which; 

(i)  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
applicant  PHA,  and  the  suit  is  pending: 

(ii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  aitinn 
brought  against  the  PR^  by  a  private 
individual,  unless  the  PHA  is  operatii.c 
in  compliance  with  <  ourt  order,  or 
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impleoientuig  a  HUD  approved  tenant 
selection  and  assignmeat  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(iii)  There  a<e  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes.  Executive  Oders,  or 
regulations  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act, 
unless  the  applicant  is  operating  under 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of 
noncompliance: 

(iv)  HUD  has  deferred  application 
processing  by  HUD  under  title  VI  of  the 
Qvii  Rights  Act  of  1964.  the  Attorney 
General's  Guidelines  (28  CFR  50.3)  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1)  or  under  section  504  of  the 
RehabiUtation  Act  of  1973  and  HI  ID 
reguIaticMis  (24  CFR  8.57). 

(2)  Eligible  Activities 

A  Youth  Apprenticeship  program 
must  include  the  activities  described  in 
paragraphs  (a),  (b),  (c)  and  (d)  below, 
and  may  include  the  activities  listed  in 
paragraphs  (e)  through  (k): 

(a)  Training  and  community  service 
through  Youth  Corps; 

(b)  Apprenticeship  program; 

(c)  Mentoring; 

(d)  Data  collection  for  evaluation 
purposes; 

(e)  Education  and  job  training  services 
and  activities  including  remedial 
education,  bilingual  education; 
secondary  education  leading  to  the 
attainment  of  a  high  school  diploma  or 
its  equivalent;  counseling  and  assistance 
in  attaining  post-secondary  education 
and  required  financial  aid; 

(f)  Instruction  in  math  and  literacy, 
and  life  and  work  skills  development; 

(g)  Supportive  senices; 
(h)  Case  management; 

(i)  Job  development  activities; 
(j)  Counseling  services  and  related 
activities;  and 

(k)  Program  administration. 

(3)  Eligible  Costs 

Eligible  costs  may  include: 

(a)  Training  and  community  ser\icc 
through  Youth  Corps: 

(b)  Mentoring; 

(c)  Instruction  in  math  and  literacy, 
and  life  and  work  skills  development, 

(d)  Case  management; 

(c)  CouoseUng  serv  ices  and  nilated 
ui:tivilies: 

(f)  Stipends  and  benefits  necessary  to 
(^nable  individuals  to  participate  in  the 
program; 

(g)  Supportive  services  such  as.  but 
cot  limitod  to,  transportation,  health 

( am.  counseling,  and  child  care. 


(h)  Related  fees  for  job  training 
programs  such  as.  but  not  limited  to. 
tuition  and  room  and  board,  if 
applicable; 

(i)  Uniforms  and  tools; 

(jj  Administrative  costs  for  program 
administrators,  including  public 
housing  agencies.  Youth  Corps  and  their 
affiliate  organizations,  and  organizations 
providing  job  training  and 
apprenticeships.  No  more  than  15 
percent  of  the  total  grant  amount  may  be 
used  for  administrative  costs. 

(k)  Co*  for  the  grantee  to  enter  into 
subgrants  with  the  Youth  Corps,  the 
joint  labor-management  organization 
and  non-profit  entities  or  state  or  local 
governments  which  are  named  in  the 
Youth  Apprenticeship  Program 
application. 

0)  Data  collection  for  program 
administration  and  evaluation. 

(4)  Ineli^ble  Costs 

(a)  Building  materials  and 
construction  costs  are  ineligible. 

(b)  The  $10,000,000  authorized  under 
the  Youth  Apprenticeship  Program  may 
not  be  ufed  for  wages  in  any  post- 
training  employment  committed  under 
this  pro^Tmi  except  as  specified  under 
Section  lD.(3)(e)  of  this  NOFA. 
However,  participants  may  continue  to 
receive  supportive  services  as  necessary 
to  enabld  them  to  continue  participation 
in  the  pmgram. 

(5)  Other  Program  Requirements 

(a)  Resident  involvement.  The 
Department  has  a  longstanding  policy  of 
encouraging  PHAs  to  promote 
meanin^l  resident  involvement,  and 
to  facilitate  cooperative  partnerships  to 
achieve  specific  and  mutual  goals. 
Therefore,  public  housing  residents  and 
assisted  housing  residents,  through  their 
duly  elected  resident  councils  or  other 
representative  organizations  with 
membership  consisting  of  residents  of 
assisted  housing,  must  be  included  in 
the  planning  and  implementation  of  this 
program.  The  PHA  shall  develop  a 
process  Uiat  assures  that  resident 
council  (RC).  resident  management 
corporation  (RMC).  other  resident 
organization  (RO)  representatives,  and 
youth  ant)  fully  involved  in  the 
development,  through  a  joint  working 
group,  of  the  PHA's  application  in 
response  'o  tJLis  NOFA.  The  PHA  shall 
give  full  consideration  to  the  comments, 
input  and  other  concerns  of  the 
residents.  The  process  shall  include: 

(i)  Informing  residents  of  the  joint 
labor-management  organization  and  the 
Youth  Corps  that  will  be  participating  in 
this  prtjgram  and  providing  for  residents 
to  assist  in  the  development  of  the 
application. 


(ii)  Once  a  draft  application  has  been 
prepared,  the  PHA  shall  make  a  copy 
available  tot  reading  in  the  management 
office:  provide  copies  of  the  draft  to  the 
resident  organization(s)  representii^  tbe 
public  and  assisted  housing  residents  of 
the  HOPE  VI  community;  and  provide 
adequate  opportunity  for  comment  by 
the  public  and  assisted  housing 
residents  of  the  HOPE  VI  community 
and  refinement  of  the  proposal  prior  to 
making  the  application  final. 

(iii)  Advise  the  resident 
organization(s)  representing  the  public 
and  assisted  housing  residents  of  the 
HOPE  VI  community  that  resident 
comments  have  been  received,  its 
response  to  them,  and  that  the  summary 
and  response  are  available  for  reading  in 
the  management  office. 

(iv)  After  HUD  approval  of  a  grant, 
notify  the  duly  elected  resident  council 
and/or  other  representative 
organization,  with  membership 
consisting  of  residents  of  assisted 
housing,  representing  the  residents  of 
the  HOPE  VI  community  of  approval  of 
the  grant  and  the  availability  of  the  HUD 
approved  implementation  s(diedulein 
the  management  office  for  reading;  and 
develop  a  system  to  facilitate  a  regular    - 
public  and  assisted  housing  resident 
role  in  all  aspects  of  program 
implementation. 

(6)  Other  Federal  Requirements 

In  addition  to  the  Equal  Opportunity 
Requirements  set  forth  in  Section  II  of 
this  NOFA  (Checkhst  of  Application 
Submission  Requirements),  grantees 
must  comply  with  the  foUoviring 
requirements: 

(a)  Ineligible  contractors.  The 
provisions  of  24  CFR  part  24  relating  to 
the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibiUty  status. 

(b)  Lead-based  paint.  The 
requirements,  as  applicable,  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821-4846).  and 
implementing  regulations  at  24  CFR 
parts  35.  965  and  968. 

(c)  Applicability  of  OMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
110  and  A-122  with  respect  to  the 
acceptance  and  use  of  assistance  by 
private  nonprofit  organizations. 

E.  Treatment  of  Income 

Amounts  received  under  training 
programs  funded  by  HUD  are  excluded 
from  annual  income  at  24  CFR 
913.106(C)(8)(i). 
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F.  Reports 

Each  PHA  receiving  a  grant  shall 
submit  to  HUD  an  ^jinual  progress 
report  (in  a  format  to  be  provided  by 
HUD)  regarding  the  implementation  of 
this  program  and  the  effectiveness  of  the 
Youth  Apprenticeship  Program  in 
meeting  its  purpose.  As  part  of  HUD's 
evaluation  of  the  program,  grantees  will 
be  expected  to  maintain  records  on  each 
of  the  participants  in  the  program. 
Grantees  will  maintain  these  records  on 
forms  provided  by  HUD  and  will  make 
these  records  available  to  HUD  for  use 
in  an  evaluation  of  the  Initiative.  The 
initial  forms  for  the  participants  in  the 
program  will  include  information  such 
as:  Social  Security  number,  name, 
address,  telephone  number  (if 
available),  emergency  contact  (if 
available),  age,  sex.  race,  family  status 
(head  of  household/spouse/child/ 
grandchild),  number  of  children/ 
dependents,  marital  status,  currc-nt 
source  of  income,  aid  currently 
receiving,  past  work  experience,  and 
educational  background.  The  grantee 
will  also  have  to  collect  on-going 
courses/programs  the  individual 
participated  in.  their  performance; 
length  of  Youth  Corps  component. 
stipend/pay.  attendance,  leader/ 
instructor  assessment;  type  of 
apprenticeship/job  development 
activities,  length,  attendance,  pay, 
assessment;  other  services  received 
during  the  program;  and  type  of 
employment  income.  If  an  individual 
leaves  the  program,  the  grantee  will 
assess  the  cause  of  the  separation  and 
rocord  that  information.  Grantees  also 
wii!  cooperate  with  researchers  who 
will  be  carrying  out  an  evaluation  of  this 
Initiative  for  the  Department. 

G.  Rating  Factors 
Each  application  for  a  grar.t  award 


that  is  submitted  in  a  tirri"' 


'^nner. 


and  that  otherwise  meets  the 
requirements  of  this  NOFA,  uiil  ix> 
evaluated.  Applications  will  bo 
competitively  selected  based  on  the 
highest  scores  out  of  a  possible  1  :!0 
points. 

HUD  will  review  and  e\a!uatc  liie 
application  on  the  following  factors: 

(1)  The  extent  to  which  the  proposed 
program  represents  a  sound, 
coordinated,  comprehensive  and 
responsive  plan  in  supporting  the 
overall  objective  of  this  program. 
(Maximum  45  points) 

In  assigning  points  for  this  criterion. 
HUD  shall  consider; 

(a)  Youth  Corps.  A  sound  and 
comprehensive  description  ofihc  Youth 
Corps  component  of  this  program 
including  but  not  limited  to  how  the 


Youth  Corps  component  is  linked  to 
other  components  of  the  program  and 
will  help  prepare  participants  for  an 
apprenticeship.    (0-15  points) 

(b)  Education,  training,  and  post- 
training  employment.  A  sound  and 
comprehensive  description  of  the 
education  and  training  components  of 
this  program  including  but  not  limited 
to  how  the  education  and  training 
components  are  linked  to  other 
components  of  the  program,  and  how 
they  will  help  prepare  participants  for 
an  apprenticeship.  Also,  a  sound  and 
comprehensive  description  of  the 
apprenticeship  and  post-training 
emplov-mem  components  of  this 
program  as  applicable.     (0-15  points) 

(c)  Supportive  Ser\ices.  A  sound  and 
comprehensive  description  (based  on 
projected  need)  of  the  type  of  supportive 
ser\:cf>s  to  be  provided  under  this 
program  and  how  they  are  linked  to 
other  components  of  the  program      (0- 
15  points) 

(2)  The  e.xtent  to  which  the  applicant 
has  identified  occupations  for  which  the 
training  and  apprenticeship  are  being 
developed,  and  the  market  for  future 
em.plo\-mpnt  in  these  fields.     (0-15 
points) 

(.3)  The  PHA's  past  e.xperience  in 
obtaining  ar.d  providing  opportunities 
for  public  and  assisted  housing  youths 
and  its  capability  to  develop  and 
implement  a  successful  youth 
apprenticeship  program  within  a 
reasonable  time  period  in  an  effective 
manner  as  demonstrated  through  past 
performance  and/or  achievements  in 
developing  youth  programs.     (0-10 
points) 

(4)  The  quality  of  plans  for  providing 
mentors  to  program  participants     fO-15 
points) 

In  assigning  points  for  this  critcricm. 
Hl"D  shall  consider: 

(a)  The  description  of  the  mentoring 
program  to  he  provided  to  program 
participants.     (0-5  points) 

(b)  Tne  qualifications  of  the  p*  rsons/ 
organizafion(s)  to  provide  the 
n:entf'ring.     (0-5  points) 

(c)  The  length  of  time  mentoring  wii! 
be  provided  to  program  participants. 
(0-5  points) 

(5)  The  e.xtent  of  the  com.mitmcnt  of 
cnher  resources  toward  the 
implementation  of  the  prnpr<ini. 
Resources  may  include  direct  financial 
assi-^tance,  in-kind  services  or  other 
resources,  such  as  social  services.     (0- 
10  points) 

(hj  The  extent  to  which  the  PH.A  has 
entered  into  a  partnership  with  public 
and  assisted  housing  residents 
(including  youth)  in  the  planning  phase 
for  the  Youth  Apprenticeship  Program, 
and  will  further  include  the  residents  in 


the  implementation  of  the  program 
(0-15  points) 

(7)  The  PHA's  past  experience  in 
implementing  HUD's  ci\1l  rights-related 
program  requirements  in  providing 
training  and  emplovTnent  opportunities 
and  contracts  to  business  concerns 
ouTied  by  or  employing  low-income 
residents  in  connection  with  public 
housing  programs.     (0-10  points) 

(8)  The  extent  to  which  the 
commitment  by  the  joint  labor- 
mianagement  organization  pro\  ides 
more  than  thirty  (30)  months  of  full- 
time  employment  (which  may  be  an 
apprenticeship)  upon  a  participant's 
completion  of  the  Youth  Corps  or  aiiv 
other  pre-employment  training  dfter 
Youth  Corps.     (b-lO  points) 

II.  Ch'-ckUst  of  Application  Submissif:n 
Requirements 

The  Application  kit  will  contain  a 
checklist  of  all  application  submission 
requirements  to  complete  the 
application  process.  Applications'must 
contain  the  follovnng  information: 

A.  Applicant  Identification 

Name  and  address  (or  P.O.  Box)  of  the 
PH.^.  Name  and  telepho.ne  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  review  process) 

B  HOPE  VI  Certification 

Q^rtification  that  the  apphcant  is  u 
HOPE  VI  grantee  and  program 
participants  will  be  eligible  participants 
as  defined  in  Section  I.C.  of  this  NOFA 

C  Program  Description 

A  uomprehen.'.ive  description  of  the 
proposed  Youth  Apprenticeship 
program  including,  but  not  hniited  to, 
how  the  program  components  link  to 
i'jch  other  and  the  number  of  youths  th'- 
program  will  serve.  The  description 
should  also  include  the  method  for 
assuring  post-training  employment  for  a 
minimum  of  30  months 

D.  Agreements 

A  copy  of  the  agreemen'fs)  that  has 
bfH?n  executed  between  the  PH.A.  a 
Youth  Corps,  a  local  labor  organization 
and  a  multi-employer  orsanization.  Th-' 
agreement(s)  must  specif],-  the  roles  and 
responsibilities  of  each  party  to  the 
agreement.  At  a  minimum  the 
agreement  should  provide  for: 

(1)  Youths  16-30.  who  m.eet  eligible 
participant  criteria,  to  participate  for  a 
m.inimum  of  6  months  in  the  Youth 
CJorps. 

(2)  A  commitment  from  a  Youth  Corj>s 
t  )  provide  program  participants  a  paid 
stipend  of  at  least  minim u.m  wase. 

(3)  A  commitment  fr(jm  a  joint  \'i\i<>t- 
in^magement  organization  thdt 
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immediately  following  the  Youth  Corps 
experience  and  any  other  pre- 
emplojTnent  trainmg  after  Youth  Corps, 
-participants  will  enter  an 
apprenticeship  program. 

(4)  A  commitment  by  a  joint  labor- 
management  organization  to  provide  no 
less  than  30  months  of  full-time 
employment  (which  may  be  an 
apprenticeship)  upon  a  participants 
completion  of  the  Youth  Corps.  Include 
a  description  of  how  the  joint  labor- 
management  organization  and  the  PHA 
plan  to  do  this. 

£.  Resident  Involvement 

A  description  of  the  resident 
involvement  in  the  planning  and 
implementation  phases  of  this  program. 

F.  Outreach  Efforts 

A  description  of  youth  outreach, 
recruitment  and  selection  efforts. 

G.  Mentoring  Program. 

A  description  of  the  mentoring 
program  to  be  provided  for  program 
participants. 

H.  Past  Training  and  EmpIo\-ment 
Opportunities 

A  description  of  the  PHAs  past 
experience  in  implementing  HUD's  civil 
rights-related  program  requirements  in 
providing  training  and  employment 
opportunities  and  contracts  to  business 
concerns  owned  by  or  employing  low- 
income  residents  in  connection  with 
public  housing  programs. 

/.  Letters  of  Commitment  for  Other 
Resources 

Each  letter  of  commitment  should 
identify  all  commitments  for  resources 
to  be  made  available  to  the  program 
from  the  applicable  entity.  The 
description  shall  include  where 
applicable,  but  is  not  limited  to,  the 
commitment  source,  availabihty  and  uso 
of  funds,  and  other  conditions 
associated  with  the  loan,  grant,  gift. 
donation,  contribution,  etc. 
Commitments  may  include  financial 
assistance,  in-kind  services,  facilities. 
and  other  resources  for  the  Youth 
Apprenticeship  Program. 

/.  Budget  and  Implementation  Scheduh 

A  project  budget  and  implementation 
schedule.  The  budget  should  reflect 
reasonable  costs  for  proposed  actuTties 
including  but  not  limited  to  the 
estimated  costs  per  program  participant; 
estimated  costs  for  supportive  services; 
estimated  costs  for  participant  stipends. 
uniforms  and  tools;  estimated 
administrative  costs;  and  estimated 
costs  for  data  collection  forevaluation 
purposf's. 


K.  Previous  Experience 

A  narrative  on  the  housing  authority's 
past  experience  in  obtaining  and 
providing  similar  opportunities  for 
public  and  assisted  housing  youths. 

L.  Occupations 

A  narrative  describing  the 
occupations  for  which  training  and 
apprenticeships  are  being  developed 
and  the  market  for  future  employment 
in  these  occupations. 

M.  Supportive  Senices 

A  description  of  the  need  for 
supportive  services  and  the  supportive 
services  to  be  provided  for  program 
participants. 

.V.  Equal  Opportunity  Requirements 

The  PHA  must  certify  that  it  will 
carry  out  activities  assisted  under  the 
program  in  compliance  with: 

(ij  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619]  and 
implementing  regulations  at  24  CFR 
parts  100,  107,  109,  110.  and  121;  and 
Executive  Order  11063  (Equal 
Opportunity  in  Housing)  and  the 
implementing  regulations  at  24  CFR  part 
107;  and  Title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1 ; 

(ii)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
undar  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8;  and  the  requirements  of  Executive 
Ordar  11246  and  the  implementing 
regulations  issued  at  41  CFR  chapter  60; 

(iii)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  and  the 
implementing  regulations  at  24  CFR  part 
135;  and 

(iv^  The  requirements  of  Execulive 
Orders  11625,  12432,  and  12138. 
Consistent  with  HUD's  responsibiUties 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

O.  Form  HUD-26ao 

Form  HUD-2880  (Applicant; 
Recipient  Disclosure  Update  Report) 
must  be  completed  in  accordance  with 
24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
jii-ovuied  in  the  application  kit. 


P.  Certification  concerning  Funds  for 
Eligible  Costs 

A  certification  that  funds  used  to  pay 
for  items  listed  in  Section  I.E.3  of  this 
NOFA  (Eligible  Cost)  are  not  duplicate 
expenses  from  any  other  program. 

Q.  Drug-Free  Workplace  Certification 

The  Drug-Free  Workplace  Act  of  1988 
(42  U.S.C.  701)  requires  grantees  of 
Federal  agencies  to  certify  that  they  will 
provide  drug-free  workplaces.  Each 
potential  recipient  luider  this  NOFA 
must  certify  that  it  will  comply  with 
drug-free  workplace  requirements  in 
accordance  with  the  Act  and  with 
HUD's  niles  at  24  CFR  part  24,  subpart 
F. 

R.  Certification  regarding  Lobbying 

Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C.  1352)  (the  "Byrd  Amendment") 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department's  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110,  any  PHA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form), 

III.  Corrections  to  Deficient 
Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  apphcation  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical 
items,  such  as  certifications  or 
assurances,  or  contains  a  technical  error, 
such  as  an  incorrect  signatory,  HUD  will 
notify  the  applicant  in  writing  that  it 
has  14  calendar  days  from  the  date  of 
HUD's  written  notification  to  cure  the 
technical  deficiency.  If  the  applicant 
fails  to  submit  the  missing  material 
within  the  14-day  cure  period,  HUD  will 
disqualify  the  application. 

This  14-day  cure  period  applies  only 
to  nonsubstantive  deficiencies  or  errors. 
Deficiencies  capable  of  cure  will  involvo 
only  items  not  necessary  for  HUD  to 
assess  the  merits  of  an  application 
against  the  rating  factors  specified  in 
this  NOFA. 

IV.  Other  Matters 

A.  Environmental  Review. 

A  Finding  of  No  Significant  Impact 
with  respoct  to  the  (jnvironment  has 
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!jt-tn  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policv  .^ct  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  and  copying  between 
7:30  a.m.  and  5:30  p.m.  weekdavs  at  the 
Office  of  the  Rules  Docket  Clerk.  451 
Seventh  Street.  S.W..  Room  1027e, 
Washington.  D.C.  20410. 

B.  Executiw  Order  12612.  Fedfralisiii 
The  General  Counsel,  as  the 

Df^signated  Official  under  section  Gfa)  of 
Executive  Order  12612,  Federalism,  hss 
dftemuned  that  the  poUcies  contained 
ia  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  govemn:ent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  a.mong  the 
various  levels  of  government,  and 
therefore  is  not  subject  to  review  under 
the  Order.  The'notice  announces  the 
jvdilability  of  funds  to  provide  voung 
residents  of  public  and  assisted  housing 
With  job  training  and  employment 
opportunities. 

C.  Executive  Order  12606.  the  Family 

The  G«^neral  Counsel,  as  the 
Designated  Official  under  Executive 
Oi-der  12606,  The  Family,  has 
detennined  that  this  notice  has  potential 
for  a  significant  impact  on  familv 
formation,  maintenance,  and  general 
well-being.  The  purpose  of  the  notice  is 
to  provide  funding  to  assisst  young 
persons  living  in  public  and  assisted 
housing  with  better  access  to  education, 
training  and  job  opportunities  to 
achieve  self-sufficiencv  and 
independence,  and,  if  the  purpose  of 
this  notice  is  achieved,  the  notice  will 
be  beneficial  for  families.  Because  the 
impact  on  families  is  considered  to  be 
benefici_l.  no  further  review  is 
iX)nsider:;d  necessar\'. 

D.  S>rfu;,T  WL-  HUD  Refonn  Act: 
Documentation  and  Puhlic  Accpsi. 
fxt'qiiirf^rtif^nts 

HUD  will  ensure  that  documentation 
■  i:n\  other  information  regarding  each 
application  submitted  pursuant  to  this 
N'Or.A  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied  This  material,  including  anv 
If  tters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
ye.ir  period  beginning  not  less  than  30 
day.'  after  the  award  of  the  assistance 
Material  will  be  made  available  in 
riccordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  5.=i2)  and 
tinD'-;  implem.entine  regulations  at  2-; 
TR  pnrt  1.5.  In  adni'inn.  HUD  will 
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include  the  recipients  of  assistance 
pursuant  to  this  NOF.\  in  its  quarterly 
Federal  Register  noUce  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(d) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

E.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  U.'-ban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
became  effective  on  June  12,  1991.  That 
regulation,  codified  as  24  CFR  part  4. 
applies  tc  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
re--trained  by  part  4  from  providing 
advance  information  to  any  pe.-son 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  odierw  ise  giving  any  apphcant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  ran  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well,  Howe\er.  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  ccunsel  at 
his  or  her  local  HUD  Oftice.  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

F  Section  1 12  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Deve'opment  .Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  :mpo«'s 
disclosiire  requirements  on  those  who 
are.  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
man'';:;om.ant  action  by  the  Departmeiit 
and  th<\se  who  are  paid  to  provide  th^ 
infiuence.  The  second  restricts  the 
pd\ment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  ;f  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
"based  on  the  amount  of  assistance 


received,  or  if  Lhey  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  wavs. 
they  are  urged  to  read  the  frnal  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  about  the  rjic  should 
be  directed  to  Lhe  Office  of  Ethics,  room 
2158.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Sti-eet.  S.W  , 
Washington,  DC.  20410-3000 
Telephone:  (202)  708-3815  (voice.TDD! 
(This  is  not  a  loll-free  number )  Fr.rms 
necpssary  for  compliance  with  the  nile 
may  be  obtained  from  the  local  HUD 
office. 

G  Prohibition  Against  Lobb\in^ 
Activities 

The  use  of  funds  awarded  under  this 
.NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  .A.ppropriations 
.^rt  of  Fiscal  Year  1990  (31  U.S.C.  1352) 
(the  "Byrri  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipient.s 
of  Federal  contracts,  grants  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  Federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless  .' 
the  recipient  has  m.ade  an  acceptable 
certification  regarding  lobbying. 

Under  24  CFR  part  8",  applicants, 
recipients,  and  subrecipients  of 
assistance  exceeding  SlOO  100  must 
certify  that  no  federal  func  ^  have  been 
or  will  be  spent  on  lobb\ing  activities  ni 
connection  with  the  assistance. 

Dated:  August  8.  1994 

Joseph  Shuldmer. 

Af>ii-;a:i:  S"cr»:ary  forPub'sic  a.-iJ/.-i.'.iri 
Hcusing 

.■\ppcndix  .\ 

Niime";,  .Addresses,  ar.ii  Teiep.hc.Te  N'li.r.bfrs 
of  t.he  Lotal  HUD  0;fites  Wiiere  Appiii.a'.o:i 
K.ts  tuT  !he  Youth  .Apprer.tireship  Progra.-n 
M.-.yUeObt.-!uied 

BO.S  rO\.  MASSACHl  SK  FT-S  OFFICE 

Pu*)i:r  H<ji:sir.g  Divisicn.  Roorr.  375.  Thomdi. 
P  O  N'esll.  Ir  Federal  Building.  10 
Cai:Sf\\flv  Street.  Boston,  Massachuse'ts 
02:22-1092,  (617)  565-5196 

\L\R  IKORD.  CONNECTICIT  OITICE 

Pi:l)iK.  Housing  Division.  3.10  Mn...  £tr>.*"', 
Ha-'tford.  Cr,nr.erticu!  0fii.':)6-'!Rh(i  (iO"ii 
•  24fV-4')0-; 
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NEW  YORK,  NEW  YORK  OFFICE 

Public  Housing  Division,  26  Federal  Plaza, 
New  York,  New  York  10278-0068,^(212) 
264-0903 

NEWARK.  NEW  JERSEY  OFFICE 

Public  Housing  Division,  Military  Park 
Building,  60  Park  Place.  Newark,  New 
Jersey  07102-5504.  (201)  877-1679 

WASHINGTON,  DC  OFFICE 

Public  Housing  Division,  820  First  Street,  NE, 
Washington,  DC  20002-4205,  (202)  275- 
7965 

PHILADELPHIA.  PENNSYLVANL\  OFFICE 

Public  Housing  Division,  Liberty  Square 
Building.  105  South  7th  Street, 
Philadelphia,  Pennsylvania  19106-3392, 
(215)  597-2550 

BALTIMORE,  MARYLAND  OFFICE 
Public  Housing  Division,  City  Crescent 
Building.  10  South  Howard  Street,  5th 
Floor,  Baltimore,  Marvland  21201-2505, 
(410)  962-2520 

PITTSBURGH,  PENNSYLVANL\  OFFICE 

Public  Housing  Division,  Old  Post  Office 
Courthouse  Building,  700  Grant  Street, 
Pittsburgh,  Pennsylvania  15219,  (412)  644- 
6571 

ATLANTA,  GEORGIA  OFFICE 

Public  Housing  Division,  Richard  B.  Russell 
Federal  Building,  75  Spring  Street,  S.W., 
Atlanta,  Georgia  30303-3388,  (404)  331- 
4815 

CARIBBEAN  OFFICE 

Public  Housing  Division,  New  San  Juan 
Office  Building,  159  Carlos  E.  Chardon 
Avenue,  San  Juan,  Puerto  Rico  00918- 
1804,  (809)  766-5252 

GREENSBORO,  NORTH  CAROLINA  OFFICE 
Public  Housing  Division,  Koger  Building, 
2306  West  Meadowview  Road,  Greensboro, 


North  Carolina  27407-3707,  (919)  547- 
4038 

NASHVILLE,  TENNESSEE  OFFICE 
Public  Housing  Division,  Suite  200,  251 
Cumberland  Bend  Drive,  Nashville, 
Tennessee  37228-1803,  (615)  736-5063 
CHICAGO,  ILUNOIS  OFFICE 

Public  Housing  Division,  Ralph  .Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604-3507, 
(312)  353-1915 

CLEVELAND,  OHIO  OFFICE 

Public Tlousing  Division,  Fifth  Floor, 
Renaissance  Building,  1350  Euclid 
Avenue,  Cleveland,  Ohio  44115-1815, 
(216)  522-2700 

COLUMBUS,  OHIO  OFFICE 

Public  Housing  Division,  200  North  High 
Street,  Columbus,  Ohio  43215-2499,  (614) 
469-2074 

DETROIT,  MICHIGAN  OFFICE 

Public  Housing  Division,  Patrick  V. 
McNamara  Federal  Building,  477  Michigan 
Avenue,  Detroit,  Michigan  48226-2592, 
(313)226-6880 

INDL\NAPOUS,  INDIANA  OFFICE 

Public  Housing  Division,  151  North  Delaware 
Str^at,  Indianapolis,  Indiana  46204-2526. 
(317)226-7018 

FORT  WORTH.  TEXAS  OFFICE 

Public  Housing  Division,  1600 
Throckmorton,  P.O.  Box  2905,  Fort  Worth, 
Texas  76113-2905,  (817)  885-5934 

HOUSTON,  TEXAS  OFFICE 

Public  Housing  Division,  Suite  200,  Norfolk 
Tower,  2211  Norfolk,  Houston,  Texas 
77098-1096,  (713)  653-3235 


NEW  ORLEANS.  LOUrSL\NA  OFFICE 
Public  Housing  Division.  Fisk  Federal 
Building,  1661  Canal  Street.  New  Orlea.ns, 
Louisiana  70112-1887.  (504)  589-7233 
SAN  ANTONIO,  TEXAS  OFOCE 

Public  Housing  Division,  Washington  Square 
Building,  800  Dolorosa  Street.  San 
Antonio.  Texas  78207-4563.  (512)  229- 
6902 

ST.  LOUIS,  MISSOURI  OFFICE 

Public  Housing  Division.  Third  Floor,  Robert 
A.  Young  Federal  Building,  1222  Spruce 
Street,  St.  Louis,  Missouri  63103-2836, 
(314)  539-6505 

DENVER,  COLORADO  OFFICE 

Public  Housing  Division,  633  17th  Street, 

Denver,  Colorado  80202-3607,  (303)  844 

4034 

SAN  FRANCISCO,  CALIFORNIA  OFRCE    . 

Public  Housing  Division,  Philip  Burton 
Federal  Building  &  U.S.  Courthouse,  450 
Golden  Gate  Avenue,  P.O.  Box  36003.  San 
Francisco.  California  94102-3448,  (415) 
556-1726 

LOS  ANGELES.  CALIFORNIA  OFFICE 

Public  Housing  Division.  1615  West  Olympic 

Boulevard,  Los  Angeles.  California  90015- 

3801.(213)251-7187 

SEATTLE.  WASHINGTON  OFFICE 
Public  Housing  Division,  Suite  200.  Seattle 
Federal  Office  Building.  909  First  Avenue, 
Seattle,  Washington  98104-1000,  (206) 
220-5290 

iFR  Doc.  94-20346  Filed  8-17-94;  8:45  am) 
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Notice  of  August  17— Continuation  of 
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Title  3— 

The  President 


Presidential  Documents 


Notice  of  August  17,  1994 

Continuation  of  Emergency  With  Respect  to  UNITA 


Qn  September  26.  1993.  by  Executive  Order  No.  12865.  I  declared  a  naliona! 
emergency  to  deal  \vit}>  the  unusual  and  extraordinary  threat  to  the  foreion 
policy  of  the  United  States  constituted  by  the  actions  and  policies  of  the 
National  Union  for  the  Total  Independence  of  Angola  {-UNITA").  prohibitino 
the  sale  or  supply  by  United  States  persons  or  from  the  United  State.s" 
or  using  U.S.  registered  vessels  or  aircraft,  of  arms  and  rc\aUHi  material 
of  all  types,  and  petroleum  and  petroleum  products  to  the  territory  of  Angola, 
other  than  through  designated  points  of  entry.  The  order  also  prohibits 
the  sale  or  supply  of  such  commodities  to  UNITA.  Because  of  our  continuing 
international  obligations  and  because  of  the  prejudicial  effect  that  discontini" 
ation  of  the  sanctions  would  have  on  the  Angolan  peace  process,  the  nationr:! 
emergency  declared  on  September  26.  1993.  and  the  measures  adopted  pursu- 
ant thereto  to  deal  with  that  emergencv.  must  continue  in  effect  beyojul 
September  26,  1994.  Therefore,  in  accordance  with  section  202(d)  of  the 
National  Emergencies  Act  (50  U.S.C.  1622(d)).  I  am  continuing  the  nation;,! 
emergency  with  respect  to  UNITA. 

This  notice  shall  be  published  in  the  Federal  Regi.ster  and  Iransmitlod 
to  the  Congress. 


OvTlAjAIPUaA  ^J^Ookjdir^;^ 


IhR  Due.  <)4-2u'^^J! 
Filed  &-17-94:   11  *:  .,- 
Hiking  cotlc  Ti'r.-oi-!' 


THE  WHITE  HOUSE, 
August  17.  1994. 
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3CFR 

Admimstrative  Orders: 

Memorandums; 

July  26.  1994 40205 

August  2,  1994 40463 

Notices: 

August  17,  1994 42749 

PresKlentiai  Determinations 
No.  94-16  of  March 

1.6.  1994  (See  No. 

94-42  of  August  8. 

1994) 42151 

No.  94-40  of 

August  8,  1994 42147 

No.  94-41  of 

Augusts.  1994 42149, 

No.  94-42  of 

Augusts.  1994 42151 

Proetamations: 

67C9 39671 

6710 39673 

6711 39675 

6712 39935 

6713 41375 

Executive  Onters: 
July  9.  1910  (Revoked 

in  pad  by  PLO 

7076) 39702 

12865  (Continued  by 

Notice  of  August 

17) 42749 

5  CFR 

293 40791 

551 40791 

430 40791 

432 40791 

451 40791 

511 40791 

530 40791 

531  40791 

536 4G791 

540 40791 

575 40791 

591 40791 

595 40791 

771 40791 

12000 39937 

Proposed  Rules: 

831 41746 

842 41716 

1500 41990 

7  CFR 

52 41377 

300 40794,42153 

301  39937,  40207.41219 

319 40794.42153 

Ch.  !V 42487 

406 39413 

905 41378 

906 39414 


fSaO 41379 

1922 39416 

'923 39415 

924 39415 

945 413flJ 

958 41638 

959 41382 

967 41637 

981 39417 

982 41638 

985 41219,41221 

987 41383 

993 41385 

997 39419 

998 39421 

1001 42422 

1002 42422 

1004 42422 

1005 42422 

1006 42422 

1007 42422 

1011 42422 

1012 42422 

1013 42422 

1030 42422 

1032 42422 

1033 42422 

1036 42422 

1040 42422 

1044 42422 

1046 42422 

1049 42422 

1050 42422 

1064 42422 

1065 42422 

1068 4242.? 

1075 42422 

1076 42422 

1079 42422 

1093 42422 

1094 42422 

1096 42422 

1099 42422 

1106 42422 

1108 : 42422 

1124 42422 

1 126 42422 

1131 „ 42422 

1134 42422 

1135 42422 

1137 42422 

1138 42422 

1139 42422 

1250 38875 

1413 39247 

1121 39247 

1427 39251 

1435 41222 

1901 41366 

1940 41386 

1951 41386 

2003 4)386 

4?84 41.386 
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Proposed  Rules: 

55 38944 

56 38944 

59 38944 
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945 40477 
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1001 40418 
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1.012 40418 
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1139 40418 

1205 39480 

1413 39707 

1710 39975 

1714 39975 

1726 40315 

1785 39975 

1942 40478 

4284 40478 

8  CFR 
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9  CFR 
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10  CFR 
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35 41641 
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73 i 38889 

766 i 41956 

Proposed  Rules: 
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61 4 39485 


11  CFR 

8 

107 

114 

9008 

Proposed  Rules: 

100 

113 


.40639 
.39635 
.39635 
.39635 

.42183 
.42183 


12  CFR 

34 40202 

225 59677.40202 

226 40203 

230 40217 

323 , 40202 

564 , 40202 

701 39423 

707 39425 

722 40202 

Proposed  Rules: 

225 ^ 39709 

337 i 41991 

707 i 39486 


13  CFR 

121 

Proposed  Rules: 
107 


14  CFR 

23 

25 

36 


.39426 
.40315 


39941 

39427 

39679 

39 39429,  39431,  39432, 

40084 ,  40798. 40799, 4 1 225, 
41227,41229,41233,41235, 
41237, 41238, 41643,41645, 
41647,41653,41655,41662, 
42156 

71  39434,  39435,  40084, 

40228, 40229, 40230, 40231 , 

40232, 40233,  40234, 40465. 

40800, 40801 ,  40802,  41398. 

42489 

91 39679 

95 39436 

97 39943,  39944,  39947 

1260 38900 

Proposed  Rules: 

Ch.  1 39983 

1 39192 

13 10192.41192 

16 ^ 41192 

36 39711 

39 39983,  40488,  40490, 

41261.42186 

65 42430 

66 42430 

71 .39394,42535 

91 - 39711 

189 ; 39395 

257 1 40836 

399 1 40836 


15  CFR 

771 


.40235 


785 40235 

799 40235 

16  CFR 

305 39951 

Proposed  Rules: 

243 41261 

800 40492 

1203 .41719 

1500 39306 

17  CFR 

30 42156. 

200 39680 

240 42448 

Proposed  Rules: 

210 42187 

228 42449 

229 42449 

239 42187 

240 42449 

249 42449 

270 39311 

274 42187 

18  CFR 

35 40238 

154 40238.40240 

157 40240 

210 39020 

211 39020 

270 40240 

271 40240 

272 40240 

273 40240 

274 40240 

275 40240 

284 38901 

292 40463 

341 40243 

342 40243 

343 40243 

Proposed  Rules: 

35 41739 

284 40493 

342 40493 

346 40493 

347 40493 

357 40493 

385 40493 

19  CFR 

4 39682 

101 41973 

Proposed  Rules: 

101 41992 

191 41994 

348 39985 

420 39991 

20  CFR 

404 41974 

416 41399.41400 

655 41874 

21  CFR 

5 42490 

74 40802 

210 39255 

211 39255 

430 40805 

436 40805 

455 40805 

510 41663.41975 

520 39438,  41664,  42493 


522 41663.  41665,  41975 

556 38901.  41240.  41976 

558 38901.  41240.  41975 

Proposed  Rules: 

Ch.  I .-. 39888 

102 39635 

330 39499 

600 42193 

601 42193 

606 42193 

607 : 42193 

610 42193 

640 42193 

660 42193 

22  CFR 

42 39952 

126 42158 

518 39440 

23  CFR 

1212 39256 

1313 40470 

24  CFR 

103 39955 

200 39394 

204 39956 

880 42159 

881 42159 

882 „... 42159 

883 42159 

884 .42159 

886 42159 

889 42159 

905 39402 

955 42732 

960 3940? 

Proposed  Rules: 

Ch.  1 41995 

91 40148 

92 40148 

100 40502 

261 40764 

570 40148,  41 195 

574 ...40148 

576 40148 

968 40148 

905 .39072 

950 39072 

25  CFR 

Proposed  Rules: 

10 40085 

20 40182 

63 40184 

115 41948 

26  CFR 

1 39958.41666 

301 38902 

602 , 41666 

Proposed  Rules: 

1 41414.41739 

27  CFR 

4 ;....: 42159 

5 42159 

7 : 42159 

28  CFR 

0 41241.  41242.  42160 

2 40257 

37 39893 

68 ; 412.;2 
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77 39910 

29CFR 

18 41874 

24 41874 

1640. ._ 39898 

1910 40671,  40964 

1915 40964 

1926 40671,  40964 

1952 39257,  42493.  42495 

2619 41704 

2676 41704 

Proposed  Roles: 

570 403^3 

30CFR 

216 38904 

218 38904 

Proposed  Rules: 

Ch  II 38946 

7'^ 42193 

206 , 39712 

250 39991 

903 41208 

917 40.S03 

926 41262 

935 39993 

936 40505. 

31  CFR 

j37 42161 

605 41977 

32  CFR 

77 40809 

384 41405 

Proposed  Rules: 

318 41739 

33  CFR 

26 : 39962 

100 39456,40819 

110 39963.  40820 

126 39953 

157 40186 

160 39458,  39963,  40186 

162... 39962 

165 39456,  39450,  39461 , 

40821.40822,41405.41406 

34  CFR 

200 41168 

201 41168 

364 41880 

365 41S80 

366 41880 

367 41880 

388 40176 

607 41914 

Proposed  Rules: 

350 41176 

351 41176 

352...-. 41176 

353 41176 

668 ; 42134 

682 41184 

685 42616 

35  CFR 

Proposed  Rules: 

103 41997 

a6  CFR 

Proposed  Rules: 

14 .39228 


38  CFR 

3 42497 

21 39966 

Proposed  Rules: 

17 38947 

2' 40507 

39  CFR 

11 39257 

111 39967 

Proposed  Rules: 

111 42536 

40  CFR 

50 .....38^06 

52 39633.  39684,  ",9666 

39688,  39C90, 39691 ,  25692, 

39699,  39832,  40823,  40826! 

41403,41706.41708,41709. 

42164,42165,42500,42506 

58 41626 

60 40258 

75 42509 

80 39258 

81  39394,  39592.  39599. 

40084,42168 

82 41368,  42^69 

86 39638 

125 40642 

180 39462.  39464,  39466 

39467.42511 

186 39467 

228 41243 

271  39957,  39971,  41979 

600 39638 

721  39292,  39293.  3929S 

40259 
799 ^ 33917 

Proposed  Rules: 

51 39501 

52 39311,39715,35716 

39994, 40840. 41263. 41265. 

41416.417.;0,  4199b.  42194. 
42540,42541 

55.; 42194 

53 ; 42641 

63 -. 38949 

70 :....:....  42^22 

75 .;2f.60 

81  40319,  42198  42541 

82 41963,42199 

124 41741 

142 40458 

180 39502,  39504,  39505, 

42560 

1S5 „ 39505 

185 39505 

268 41741 

270 ., 41741 

231 40507 

721 39311,  40001 

41  CFR 

101-38 .". 41410 

101^0 42514 

101-41 :.... _.. 41411 

42  CFR 

400 39295 

405 39828 

414 39828 

Proposed  Rules: 

2 42551 

52 39312 


43  CFR 

Public  Land  Orders: 

725  (Revoked  in  part 

b>'PLO7072) 39468 

829  (Revoked  in  part 

by  PLO  7071) 39458 

7067 39635 

7070 3S701 

7071 39468 

7072 : 39458 

7073 .-. 39469 

7074 _ 397Q2 

7075 39702 

7078 39702 

Proposed  Rules: 

11 40319 

33 39216 

-132 .- 39316 

2820 39228 

44  CFR 

64 : 38921 

65 39972.40828 

67 40.330 

Proposed  Rules: 

67...  40002.  40841 

45  CFR 

670 .,..., 42518 

1355 „ 42519 

2.M1 4159S 

2542 4:593 

Proposed  Rules: 

400 41417 

46  CFR 

4  ; 39469 

38 ; 39953 

63 39635 

73 39963 

97 .: 39963 

194 ;..... 39963 

381 40260 

Proposed  Rules: 

97 40004 

1-8    .40004 

'  ' •_ '•'jojb 

47  CFR 

0 39703 

1 ; 42521 

2 40474.  40o35 

14 40835 

15 42528 

18 39471 

22 39299 

24 39704,40835 

63 ; 40264 

64 38922.39300 

69 38922 

73 3S9M.  39301.  41259. 

41711 
Proposed  Rules. 

22 42563 

24 41423 

73 3e?49,  38950,  39317. 

4C508, 41428,  42017 
90 42563 

48  CFR 

Ch,  12 40268 

Ch.  19 40313 

225... 33931,  39974 

252 38931 

519 38931 


552 3893T 

1845 38937 

1S52 38937 

Proposed  Rules: 

9 39317 

10 39317 

13 39317 

15 39317- 

23 39317 

25 39317 

31 ::... 39317 

45 ; 39317 

52 39317 

204 42566- 

207 40005 

215 42569 

237 40005 

244 42569 

251 , 39318 

252 39318.40005 

253 42566 

552  38950 

Ch.  9 389f,5 

Apr  C 42569 

49  CFR 

1 - 4C3!3 

195  41259 

229 ...39705 

571 38938.  39472 

575 38938 

Proposed  Rules: 

171 4i848- 

172 4-848 

173 4:8^.8 

174 41848 

175 cii848 

176 41848 

177 41348 

192 39319,39506 

195 39506 

214 42200 

393 : 395'8 

571 39522 

Ch.  X 39524 

1312 „ ^ 41428 

i-^^4 ,...„.  41428 

50  CFR 

•4 41711 

17 42171.42682.  42696 

20 „ 42474 

23 41981 

36 39408 

204 39301 

222 „.... 42529 

227 42529 

2«5 421 7S 

301 .....: 39476.  39477 

605 , 3R&42 

538 „ 42533 

641 39301 

e.")! 4217« 

672 39477.  39473.  39705, 

40314 

675 39305.41412 

678 .^894,^ 

Proposed  Rules: 

Ch.  1 292": 

17 .39524.  39532.  39868 

39874.  39879.  40639, 42108, 
42118.42203 

20 -5^^:17 

29 ?9223 

2?2 39540 

2;  c 30716 
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227 41270 

611 39724 

642 40509 

646 42570 

651 40510 

658 39724 

663 40511 

675 39725 

681 40515 

685 40859 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pubtic  bilts  from  the  current 
session  of  Congress  which 
have  t>econne  Federal  taws.  I 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 


Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 


DC  20402  (phone,  202-512- 
2470). 

H.R.  4277/P.L-  103-296 

Social  Security  Independence 
and  Program  Imixovements 
Act  of  1994  (Aug.  15.  1994; 
108  Stat.  1464;  81  pages) 

Last  List  August  15,  1994 


994 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handtxx)k  it  designed  to  help  Federal 
agenciet  prepars  documents  for 
pubKcation  in  the  Federal  Register.  The 
updated  requiremento  In  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superfntondent  oC  Documents  PuMcalkMi  Order  Form 
Ordivproo«8«ingeod«    .^133  Ctmg»  fom 


X  ILdy  please  send  me  the  foUowing  indicated  puUicatiow:  To 
copies  of  DOCUMENT  DEAFTING  HANDBOOK  at  St.M 


.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders 


All  prices  include  regular  domestic  postage  and  handling  and  «<•  subject  to 


add  aa  addMoMl  25%. 


Please  Tjrpe  ar  Priat 
2. 


(Company  or  personal  name) 


S12- 


(Additional  address/'attention  line) 


S.  Me—  choow  method  of  payment: 

I — I  Check  payable  to  *•  tapai  iiaiaikai  of  Doounnas 
EH  GPO  Dqxwil  Account 


-D 


(Street  address) 


D  VISA  or  MastefCard  Accouat 


(City.  Stole,  ZIP  Code) 
( 1 


(Credit  card  expiratioa  date) 


J0*  for  ymtr 


(Daytime  phone  including  area  code) 

(Signature) 

4.  MiB  lb:  New  Orders.  Sapariwtoadaat  of  Documents.  PC  Box  371954,  Pittsburgh,  R\  15250-7954 


(Rav  12/91) 


Microfiche  Editions  Available... 


Federal  Kegialer 

The  Federal  Register  is  published  daily  tn 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulatiims 

The  Code  of  Federal  ReguMlone. 
oomprieing  approximately  200  vohimee 
and  ravisad  at  leaai  once  a  year  on  a 
quaiMdy  basia.  ia  pubNahad  in  24x 
mioreAche  tonnai  and  ttw  eunvni 
year's  voiumea  are  maiad  to 


Micn^che  Sdbecri|iU«i  Prices: 
Federal 


One  year.  1403X10 
Six  monthK  $201.50 

Code  of  iMend  RageAatfons: 

Current  year  (as  iMuad):  ta44A) 


ONMrf 

*541d 


Superinteodent  oi  Documents  Subscription  Order  Form 

I- 


four 
11% 


LJ   YES,  enter  tiM  ioBowiof  indkated  suixcriptHMis  in  24x  microficfae 


tecrif 


(MFFR)  I  Q  One  year  at  $403  ( 

Code  ef  Federal  Rcgiria<kMa(CFRM3)        □  One  year  at  $244  omJi 


The  total  coat  ai  my  order  is  $  .     .  Prioe  includes 

regular  doaieitic  postage  and  handling  and  ia  subject  to 
change.  Internationa]  customers  please  add  25%. 


lb  flsi  yew  anhn  (HO  Sia-2233 

G    Six  months  at  $201.50  each 


QOonot 


tootlMr 


(Company  or  personai  name) 


(Please  type  or  print) 


f  Additioaai  addreas/aneatiaa  line) 


Q  Clieck  payable  to  Superintendent  oi  Documents 

□  OPO  Deposit  Account        fl    I    M    I    I"!  -  D 

O  VISA  Q  MasterCard   I    I    I    I    I  fcairatioa^ 


(Street  address) 


M   1   I   I   I   I   I   I   M  M  M 


(City,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purduoe  order  no.) 


(Authorizins  signature)  ^     ^ 

Thank  yom /or  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  tfie  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  103d  Congress.  2d  Session.  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  Washington  DC 
20402-9328.  Pnces  vary.  See'Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Order  PiocMsmg  Cod* 

♦  6216 


Superintendent  of  Documents  Subscriptions  Order  Fbnn 

I— J    I  l!iS>.  enter  my  subscription's)  as  follows: 

Tb  hi  your  orden  (202)  512-223^ 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress.  2d  Session.  t994  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  arc  subject  to  change.  b  «. 


(Company  or  Personal  Name) 


(Additional  address/anention  line) 


(Street  address) 


(Cit>,  Stale,  ZIP  Code) 


(Please  type  or  print) 


(Daytime  phone  including  area  t(»dcl 


(Purchase  Order  No.) 
Ma>  wc  nake  yomt  mmmtli 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  vwhich 
are  keyed  to  and  codified  in  the  Ckxte  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510 

The  Code  of  Federal  Regufations  is  sotd  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  firsJ  FEDERAL 
"REGISTER  issue  <^  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart457 

Common  Crop  insurance  Regulations; 
Regulations  for  ttie  1994  and 
Subsequent  Crop  Years 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Common  Crop  Insurance  Regulations. 
The  number  of  years  a  policy  does  not 
earn  a  premium  without  policy 
termination  is  changed  from  one  year  to 
three  years.  The  intended  effect  of  this 
amendment  is  to  allow  a  producer  to 
rotate  crops  without  policy  cancellation. 
The  arbitration  procedures  are  amended 
to  apply  to  all  disagreements  on  factual 
determinations  and  be  in  accordance 
with  the  rules  of  the  American 
Arbitration  Association.  Currently,  tho 
arbitration  procedures  apply  only  to 
disagjo-ment  on  production  to  be 
counted.  The  intended  effect  of  this 
amendment  is  to  broaden  the 
applicability  of  arbitration  procedunw  to 
other  possible  disagreements  under 
such  policies. 

EFFECTIVE  DATE:  September  19.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Man  L.  Dunleavy,  Regulatory  and 
Procedural  Development  Staff,  Federal 
Crop  Insurance  Corporation,  USDA, 
Washington.  D.C  20250. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  1 2866  and  Departmenta  I 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 


established  for  these  regulations  is 
November  1,  1999. 

A  summary  of  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  to  be  determined  if 
it  meets  the  requin-ments  of  a 
"signincant  regulation"  as  defined  by 
Exec  utive  Order  12866. 

Executive  Order  12612,  Federalism. 
This  rule  does  not  have  sufiicicat 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  policies  and  procedures  contained 
in  this  rule  will  not  have  substantial 
dirt>ct  effects  on  states  or  their  pcli'it  .il 
subdivisions,  or  on  tho  disiribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Under  S«»rtion  605  of  the  Rt-RuLifory 
Flexibility  Art  (5  U.S.C.  601  th.-ough 
612)  these  regulations  will  not  have  a 
significant  i:r.pact  on  a  substanti-d 
number  of  small  entities.  The  regiilHtnry 
revision  is  limited  to  rr-insiirtid 
companies  and  their  agents  and  crop 
prnducfirs  in.sured  under  the  Federal 
Crop  Insurance  Act.  as  amended  (7 
U.S.C.  1501  et  SHq.).  Therefore,  ttiis 
action  is  detpmiined  to  be  exempt  from 
tho  provisions  of  the  K'^^ulaforj' 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prt;panjd. 

This  program  "is  listed  in  the  C^italog 
of  Federal  Domestic  Assistancp  under" 
No.  10.450. 

This  program  is  not  suhjeii  to  tho 
provisions  of  Executive  Order  12:?72 
which  requires  interj;ovenimenJ.il 
consultation  with  Stare  and  Ircil 
officialr,.  See  the  Notice  ndated  to  7  Cf-R 
part  .3015,  subpart  V,  published  .--f  48  FR 
29115,  June  24.  1983. 

The  Office  of  C^ne-^il  Counsel  has 
i.-ertiried  to  OMB  that  these  rpcul.ifiorts 
meet  the  applicable  standards  provided 
in  subsections  2(a)  and  2fl))(2)  of 
Executive  Order  12778.  The  prrnisions 
of  tliis  mle  will  preempt  state  and  local 
laws  to  the  extent  such  state  and  locid 
laws  am  inconsistent  herewith  The 
administrative  appeal  prnvisions 
located  at  7  CFR  part  400.  subpart  J 
mu.st  be  exhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qudlity  of 
the  hiunan  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  itn 
Environmental  Impact  Statemwil  is 
needed. 

Following  publication  of  this  mle  as 
proposed,  the  public  was  given  60  days 


in  which  to  submit  comments,  data,  and 
opinions.  No  comments  were  received. 

accordingly,  this  rule  is  herebv  issued  as 
final. 

List  of  Subjects  in  7  CJFR  Part  457 

Crop  insunincf!. 
Final  Rule 

Pursuant  to  the  aulhorily  i  oiitained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  scq  ),  the 
Federal  Crop  Insurance  Corporation 
herfby  amends  the  Coitunon  Cmp 
Insurance  Regulations,  (7  CFR  part  4  57) 
as  follows: 

1.  The  aulhonty  citation  for  7  (TR 
I>art  457  continues  to  read  as  follows; 

Authority:  7  II  .S.C  1S06,  i.sie. 

2.  S'-(.tian  457  8  is  .miended  by 
revising  subsection  2.(e)  of  the  Coi::::)au 
Crop  Insurance  Policy  to  n^ad  as 
follows: 

§  457.3    The  appilcation  and  policy. 


2.  Life  of  Fohry.  Cincellation,  ae.d 
Termin.ifion 


(e)  Your  Policy  will  terminate  ii  no 
pn  mium  is  earned  for  3  cons»>rutive 

years 


.1.  St-«  tion  457  a  is  amended  by 
revising  section  1 7  of  the  Comnum  Crup 
Insurant.*;  Pulicy  to  read  as  foliow.s. 

§  457.8    The  application  and  policy. 


t7.  ArbitihfiMi 

If  yon  and  we  fail  to  agrtni  on  any 
factual  determin.ifion.  disagreement  will 
be  resolved,  in  accurdance  with  the 
niles  of  the  American  Arbitration 
.Association.  Failure  to  agree  with  any 
fac  tual  deferminaticn  made  by  the 
Federal  Crop  Insurance  Q-.rporation 
(FQC)  must  be  resolved  tluough  the 
FCIC  appeal  mgulation  at  7  CFR  p.ul 
400.  subpart  {. 
•         •         •         •         « 

Done  i!i  VVithhiiigton,  DC.  on  Acgust  I'i 
l'>!»4. 

Kenneth  D.  Ackerman, 

-Mnnagor,  Federal  Crop  Insurance 
Corpuiution 

IKR  Doc.  94-203«0  Filwi  b-lB-'M;  J»;45  ami 
BiUJMG  COOC  3410-0»-M 
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DEPARTMENT  OF  DEFENSE 

Office  o*  the  Secretary 

32  CFR  Parts  92  and  98a 

[DoD  Directive  7050.6] 

Military  Whistieblower  Protection 

AGENCY:  Office  of  the  Secretary  of 
Defense,  DoO. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
Section  843  of  Public  Law  102-190. 
"National  Defense  Authorization  Act  for 
Fiscal  Years  1992-1993,"  December  5, 
1991.  It  expands  military  whistieblower 
protection  to  those  who  make 
disclosiu-es  to  an  audit,  inspection, 
investigation  or  law  enforcement 
organization,  as  well  as  to  an  Inspector 
General  or  a  Member  of  Congress.  This 
rule  also  specifies  that  reprisal  for 
whistleblowing  is  punishable  under  the 
Uniform  Code  of  Military  Justice  and 
removes  32  CFR  part  98a. 
EFFECTIVE  DATE:  September  30.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marcia  Campbell,  (703)  604-8507. 
SUPPLEMENTARY  INFORMATION:  Due  to  an 
administrative  oversight  the  final  rule 
was  not  previously  published. 

It  has  been  certified  that  this  rule  is 
not  a  significant  regulation  action.  The 
rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because 
this  rule  does  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  made  based  on  the  fact 
that  the  rule  merely  modifies  the  current 
regulation  to  ensure  that  policy  and 
procedures  with  regard  to  military 
whistieblower  protection  conform  with 
the  requirements  under  10  U.S.C.  1034. 
These  procedures  involve  reporting  and 


investigating  allegations  of  reprisal  for 
protected  disclosures  made  by  military 
members  of  the  armed  forces  to 
appropriate  authorities. 

ft  has  been  certified  that  32  CFR  parts 
92  and  98a  do  not  impose  any  reporting 
or  recordkeeping  requirements  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520). 

List  of  Subjects  in  32  CFR  Parts  92  and 
98a    I 

Administrative  practice  and 
procedure;  Investigations;  Military 
personnel;  Whistleblowing. 

1.  Accordingly,  by  the  authority  of  10 
U.S.C.  301.  32  CFR  part  98a  is  removed. 

PART  98a— [REMOVED] 

2.  32  CFR  Part  92  is  added  to  read  as 
follows:  » 

PART  92— MILITARY 
WHISTLEBLOWER  PROTECTION 


Purpose. 

Applicability  and  scope. 

Definitions. 

Policy. 

Responsibilities. 

Procedures. 


Sec. 
92.1 
92.2 
92.3 
92.4 
92.5 
92.6 

Authority:  10  U.S.C.  892.  1552,  and  1553. 

§92.1    Purpose. 

(a)  This  part: 

(1)  Updates  policy,  responsibilities, 
and  pnocedures,  in  accordance  with  the 
"National  Defense  Authorization  Act  for 
Fiscal  Years  1992-1993  and  of  1989." 
(Pub.  L.  102-190.  Section  843  and  Pub. 
L.  100-456,  Section  846). 

(2)  Provides  protection  against 
reprisal  for  members  of  the  Armed 
Forces  for  making  or  preparing  a  lawful 
communication  to  a  Member  of  the 
Congress,  an  Inspector  General  (IG),  or 
any  member  of  a  DoD  audit,  inspection, 
investigation,  or  law  enforcement 
organization. 

(3)  Ptovides  procedures  for 
investigating  allegations  of  reprisal 
against  members  of  the  Armed  Forces 
for  making  or  preparing  a  protected 
disclosure,  as  defined  in  §  92.3(c). 

(b)  Updates  responsibilities  and 
authorities  for  such  protection  and 
updates  operating  procedures  in  §92.6. 

§  92.2    Applicability  and  scope. 

This  part  applies  to; 

(d)  The  Office  of  the  Secretary  of 
Defense,  the  Military  Departments 
(including  their  National  Guard  and 
Reserve  components),  the  Chairman  of 
the  Joint  Chiefs  of  Staff  and  the  Joint 
Staff,  the  Unified  and  Specified 
Commands,  the  Inspector  General  of  the 
Department  of  Defense  (IG,  DoD),  the 
Defense  Agencies,  and  the  DoD  Field 


Activities,  including  nonappropriated 
fund  activities  (hereafter  referred  to 
collectively  as  "the  DoD  Components"). 
The  Term  "Military  Services,"  as  used 
herein,  refers  to  the  Army,  the  Navy,  the 
Air  Force,  and  the  Marine  Corps, 
(b)  All  DoD  personnel. 

§92.3    Definitions. 

(a)  Audit,  inspection,  investigation, 
and  law  enforcement  organizations.  The 
law  enforcement  organizations  at  any 
command  level  in  any  of  the  DoD 
Components,  the  Defense  Criminal 
Investigative  Service,  the  U.S.  Army 
Criminal  Investigation  Command,  the 
Naval  Investigative  Service,  the  Air 
Force  Office  of  Special  Investigations, 
the  U.S.  Army  Audit  Agency,  the  Naval 
Audit  Service,  the  Air  Force  Audit 
Agency,  and  the  Defense  Contract  Audit 
Agency. 

(b)  Board  for  Correction  of  Military 
Records  (BCMR).  Any  board  empowered 
under  10  U.S.C.  1552  to  recommend 
correction  of  military  records  to  the 
Secretary  of  the  Military  Department 
concerned. 

(c)  Corrective  action.  Any  action 
deemed  necessary  to  make  the 
complainant  whole;  changes  in  Agency 
regulations  or  practices;  administrative 
or  disciplinary  action  against  offending 
personnel;  or  referral  to  the  U.S. 
Attorney  General  or  court-martial 
convening  authority  of  any  evidence  of 
criminal  violation. 

(d)  Inspector  General  (IG).  The  IG. 
DoD,  and  a  military  or  civilian 
employee  assigned  or  detailed  under 
DoD  Component  regulations  to  serve  as 
an  IG  at  any  command  level  in  one  of 
the  DoD  Components. 

(e)  Member  of  the  Congress.  Besides  a 
Representative  or  Senator,  includes  any 
Delegate  or  Resident  Commissioner  to 
the  Congress. 

(f)  Member  or  Member  of  the  Armed 
Forces.  All  Regular  and  Reserve 
component  officers  (commissioned  and 
warrant)  and  enlisted  members  of  the 
Army,  the  Navy,  the  Air  Force,  the 
Marine  Corps,  and  the  Coast  Guard 
(when  operating  as  part  of  the 
Department  of  the  Navy)  on  active  duty 
(AD),  and  Reserve  component  officers 
(commissioned  and  warrant)  and 
enlisted  members  whether  on  AD.  Full- 
Time  National  Guard  Duty.  Inactive 
Duty  for  Training,  or  not  in  any  duty  or 
training  status.  That  definition  includes 
professors  and  cadets  of  the  Military 
Service  academies  and  officers  and 
enlisted  members  of  the  National  Guard. 

(g)  Personnel  action.  Any  action  taken 
on  a  member  of  the  Armed  Forces  that 
affects  or  has  the  potential  to  affect  <hat 
military  member's  current  position  or 
career.  Such  actions  include  a 
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promotion;  a  discdplinary  or  other 
corrective  action;  a  transfer  or 
reassignment;  a  performance  evaluation; 
a  decision  on  pay,  benefits,  awwds,  m 
training;  and  any  other  significant 
change  in  duties  or  responsibilities 
inconsist«nt  with  the  military  members 
rank. 

fh)  Ptottcted  disclosure.  A  lawful 
communication  to  a  member  of 
Congress,  an  IG,  or  any  member  of  a 
DoD  audit,  inspection,  investigation,  or 
law  enforcement  organization  in  which 
a  military  member  makes  a  complaint  or 
discloses  infwTnation  that  he  or  she 
reasonably  believes  evidences  a 
violation  of  law  or  regulation, 
mismanagement,  a  gross  waste  of  funds, 
an  abuse  of  authority,  or  a  substantial 
and  specific  danger  to  public  health  or 
safety. 

(i)  Reprisal.  Taking  or  tkreatoiing  to 
take  an  unfavorable  personnel  action  or 
withholding  or  threatening  to  withhold 
a  favorable  personnel  action  against  a 
military  member  for  making  or 
preparing  a  protected  disclosure. 

992,4    PoMcy. 

It  is  DoD  policy  that: 

(a)  No  person  shall  restrict  a  member 
of  the  Armed  Forces  from  lawfully 
communicating  with  a  Member  of  the 
Congress,  an  IG,  or  a  member  of  a  DoD 
audit,  inspection,  investigation,  or  law 
enforcement  organization. 

(b)  Members  of  the  Armed  Forces 
shall  be  free  from  reprisal  for  making  or 
preparing  lawful  communications  to  a 
Member  of  the  Congress,  an  IG,  or  a 
member  of  a  DoD  audit,  inspection 
investigation,  or  law  enforcement 
organization. 

Tc)  No  employee  or  member  of  the 
Armed  Forces  may  take  or  threaten  to 
take  an  unfavorable  personnel  action,  or 
withhold  or  threaten  to  withhold  a 
favorable  i)ersonnel  action,  in  reprisal 
against  any  member  of  the  Armed 
Forces  for  making  or  preparing  a  lawful 
communication  to  a  Member  of  the 
Congress,  an  IG.  or  a  m«nber  of  a  DoD 
audit,  inspection,  investigation,  or  law 
enforcement  organization. 

(d)  Any  violation  of  paragraph  (c)  of 
this  section  by  a  person  subject  to  10 
U.S.C.  Chapter  47  (the  Uniform  Code  of 
Military  Justice)  is  punishable  in 
accordance  with  the  provisions  of 

§  92.5(c)il).  Any  violation  of  paragraph 
(c)  of  this  section  by  a  civilian  employee 
is  punishable  under  regulations 
governing  disciplinary  or  adverse 
actions. 

(e)  Allegations  of  reprisal  gainst 
members  of  the  Armed  Forces  for 
making  ur  preparing  a  protected 
disclosure  shall  be  investigiated  and 
resolved  in  accordance  with  this  part 


§92.5    ResponsibifWes. 

(a)  The  Inspector  General  of  iho 
Department  of  Defense  shall: 

(1)  Expeditiously  initiate  >in 
investigation  of  any  allegation 
submitted  to  the  IG,  DoD,  by  a  nMjmber 
of  the  Armed  Forces  that  a  personnel 
action  has  been  taken,  withheld,  or 
threatened  in  reprisal  for  making  or 
preparing  a  protected  disrlnsun\  The 
IG,  DoD.  may  request  th"  IG  of  thn  DoD 
Component  to  conduct  the 
investigation.  No  investigation  is 
required  when  such  allegation  is 
submitted  more  than  60  d,3ys  after  a 
member  became  aware  of  the  personnel 
action  that  is  the  subject  of  the 
allegation. 

|2)  Initiate  a  separate  investigation  of 
the  allegations  contained  in  the 
protected  disclosure  if  such  an 
investigation  has  not  already  been 
started.  No  investigation  is  required  if 
the  information  that  a  member  believes 
evidences  wrongdoing  relates  to  aaions 
that  took  place  during  combat. 

(3)  Complete  an  investigation  of  an 
allegation  of  reprisal  for  making  or 
preparing  a  protected  disclosure  and 
issue  a  report  within  90  days  of  the 
receipt  of  that  allegation.  If  a 
determination  is  made  that  the  report 
cannot  be  issued  within  90  days  of 
receipt  of  the  allegation,  notify  the 
Under  Secretary  of  Defense  for 
Personnel  and  Readiness  (USD(F&R)) 
and  the  member  or  the  former  member 
making  an  allegation  of  the  reasons  why 
that  report  will  not  be  submitted  within 
that  time,  and  when  that  report  will  be 
submitted. 

(4)  Prepare  a  report  of  the  results,  of 
an  investigation.  That  report  shall 
include  a  thorQugh  review  of  the  facts 
and  circimistances  about  an  allegation, 
the  relevant  documents  acquired  during 
that  investigation,  and  sununarics  of 
interviews  conducted. 

(5)  Submit  a  copy  of  an  investigative 
report  to  the  USD{P&R)  and  to  a  member 
or  a  former  member  making  the 
allegation  not  later  than  30  days  after 
the  completion  of  the  investigation.  A 
copy  of  that  report  issued  to  the  member 
may  exclude  any  information  not 
otherwise  available  to  him  or  her  under 
32  CFR  part  285. 

(6)  At  the  request  of  a  Board  for 
Correction  of  Mihtary  Records  (BCMR), 
submit  a  copy  of  that  investigative 
report  to  the  BCMR. 

(7)  At  the  request  of  a  BCMR.  gatber 
further  evidence  and  issue  a  further 
report  to  the  BCMR. 

(8)  After  the  final  action  in  any 
military  reprisal  onnplalnt  filed  with 
the  IG,  DoD,  when  possible,  interview 
the  person  who  made  the  allegation  to 


determine  the  views  of  that  person  oo 
the  disposition  of  the  matter. 

(9)  Review  and  determine  the 
adequacy  of  DoD  Component  IG 
invest!, stations  of  allegations  of  reprisal 
against  a  member  of  the  Armed  Forces 
for  making  or  preparing  a  protected 
disclosure  conducted  at  the  request  ol 
the  IG,  DoD.  If  such  investigation  is 
found  inadequate,  initiate  a  follow-up 
investigation  to  correcl  those 
inadequacies  or  ensure  that  the  DoD 
Component  corrects  them. 

fb)  The  Undf-r  .Secretary  of  Defense  for 
Personnel  and  Rcadiness'shall: 

(1)  Review  and  process,  under  the 
.standards  and  procedures  in  §92.6 
requests  from  members  or  former 
members  of  the  .^rmed  Forces  for 
review  of  final  decisions  of  a  Secittary 
of  a  Military  Etepwrtment  on 
applications  for  correction  of  military 
records  decided  in  accordance  with 
§92.6. 

(2)  Noti^  the  IG,  DoD,  of  decisions 
made  by  the  Secretary  of  Defense  on 
requests  for  review  of  a  final  decision  of 
a  Secretary  of  a  Military  Department  on 
an  application  for  correction  of  military 
records  submitted  in  accordance  with 
§92.6(c)(l). 

(3)  Have  access  to  all  research, 
reports,  investigations,  audits,  reviews, 
documents,  papers,  or  any  other 
material  necessarj-  to  carry  out  the 
responsibilities  assigned  to  the 
USDfP&R)  by  this  part. 

(4)  If  necessary,  obtain  for  review  and 
request  the  Secretaries  of  the  Mihtary 
Departments  to  comment  on.  evidence 
considered  by  a  BCMR  in  cases  In 
which  the  Secretary  of  Defense  is 
requested  to  reconsider  the  final 
decision  of  the  Secretary  concerned. 

(c)  The  Secretaries  of  the  Military 
DejDartments  shall: 

(1)  Implement  a  regulation  that 
provides  that  a  violation  of  the 
prohibition  agumst  taking,  withholdinj?, 
or  threatening  to  take  or  withhold  a 
personnel  action  in  reprisal  for  making 
or  preparing  a  lawful  communication  by 
a  person  subject  to  10  U.S.C  Chapter  47 
(the  Uniform  Code  of  Mihtary  fustice)  is 
punishable  as  a  violation  of  10  U.S.C 
892  (Article  92  of  the  Uniform  Code  of 
Military  Justice).  The  implementing 
regulation  shall  also  provide  that  such 

a  violation  by  a  DoD  civilian  employee 
is  punishable  under  regulations 
governing  disciplinary  or  adverse 
action. 

(2)  On  receipt  of  a  report  of 
investigation  from  the  IG,  DoD,  that 
concludes  that  a  member  suflered 
reprisal,  ar>d  when  implementation  ol 
the  recommendations  requires  action  by 
a  BCMR.  advise  that  member  that 
assistance  in  foeparing  an  af^lication  to 
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the  BCMR  may  be  sought  from  the  legal 
office  supporting  the  member's 
command. 

(3)  Ensure  that  the  Military 
Department  IG: 

(i)  On  receipt  of  a  member's  allegation 
of  reprisal  for  making  or  preparing  a 
protected  disclosure,  expeditiously 
investigates  that  allegation.  No 
investigation  is  required  when  such 
allegation  is  submitted  more  than  60 
days  after  a  member  became  aware  of 
that  personnel  action  that  is  the  subject 
of  the  allegation. 

(ii)  At  the  request  of  the  IG.  DoD. 
•investigates  cases  arising  in  the  DoD 
Component. 

(iii)  For  those  investigations 
conducted  at  the  request  of  the  IG.  DoD. 
within  90  days  of  the  receipt  of  an 
allegation,  provides  the  IG.  DoD.  with 
an  investigative  report  containing  a 
thorough  review  of  the  facts  and  the 
circumstances  about  the  allegation,  the 
relevant  documents  acquired  during  the 
investigation,  and  summaries  of 
interviews  conducted. 

(iv)  For  all  other  investigations  of 
alleged  reprisal  against  a  member  for 
making  or  preparing  a  protected 
disclosure,  on  completion  of  the 
investigation,  informs  the  member  in 
writing  of  the  results  of  the 
investigation.  This  may  be 
accomplished  by  providing  the  member 
a  thorough  summary  of  the  investigative 
report  or  a  copy  of  the  investigative 
report,  edited  as  necessary  under  32 
CFR  part  285.  The  information  provided 
to  the  member  must  contain  a  summary 
of  the  material  evidence  and  an  analysis 
of  that  evidence  that  supports  the 
determination  of  whether  reprisal 
occurred.  Regardless  of  the  form  of 
communication,  the  information 
provided  must  be  in  sufficient  detail  to 
allow  the  memt>er  to  pursue  the  issue 
further. 

(v)  At  the  request  of  a  BCMR.  submits 
a  copy  of  that  investigative  report  to  the 
BCMR. 

(vi)  At  the  request  of  a  BCMR.  gathers 
further  evidence  and  issues  a  further 
report  to  the  BCMR. 

(4)  Ensure  that  the  BCMR: 

(i)  In  accordance  with  10  U.S.C.  1552. 
determines  whether  to  resolve  an 
application  for  the  correction  of  records, 
made  by  a  member  or  a  former  member 
of  the  Armed  Forces  who  has  filed  a 
timely  complaint,  alleging  a  personnel 
action  was  taken  in  reprisal  for  making 
or  preparing  a  lawful  communication. 
That  may  include  the  receipt  of  oral 
argument,  examining  and  cross- 
examining  witnesses,  taking 
depositions,  and  conducting  an 
evidentiary  hearing  at  the  BCMRs 


discretion.  When  the  BCMR  decides  to 
resolve  such  application,  it  shall: 

(A)  Review  the  report  of  any 
investigation  into  the  member's 
allegation  of  reprisal  conducted  by  the 
IG.  DoD.  or  the  IG  of  a  DoD  Component. 

(B)  As  deemed  necessary,  request  that 
the  IG,  DoD,  or  the  IG  of  the  DoD 
Component  originally  investigating  the 
allegation  gathers  further  evidence. 

(ii)  In  such  cases,  if  it  elects  to  hold 
an  administrative  hearing,  allows  the 
member  to  be  represented  by  a  judge 
advocate  (JA)  if  all  of  the  following 
conditions  exist: 

(A)  The  IG  investigation  finds  there  is 
probable  cause  to  believe  that  a 
personnel  action  was  taken,  withheld, 
or  threatened  in  reprisal  for  a  member 
of  the  Armed  Forces  making  or 
preparing  a  protected  disclosure. 

(B)  The  Judge  Advocate  General 
concerned  determines  that  the  case  is 
unusually  complex  or  otherwise 
requires  JA  assistance  to  ensure  proper 
presentation  of  the  legal  issues  in  the 
case. 

(C)  The  member  is  not  represented  by 
outside  counsel  chosen  by  that  member. 

(iii)  If  it  elects  to  hold  an 
administrative  hearing,  ensures  that  the 
member  may  examine  witnesses 
through  depositions,  serve 
interrogatories,  and  request  the 
production  of  evidence,  including 
evidence  in  an  IG  investigatory  record 
not  included  in  the  report  released  to 
that  member. 

(iv)  If  it  determines  that  a  personnel 
action  was  taken  in  reprisal  for  a 
member  or  a  former  member  of  the 
Armed  Forces  making  or  preparing  a 
lawful  communication,  makes  a 
determination  on  the  appropriateness  of 
administrative  or  disciplinary  action 
against  the  individual  or  indviduals 
who  conunitted  the  action  and.  if 
deemed  appropriate  by  the  BCMR. 
forwards  its  recommendation  in  the 
matter  to  be  the  Secretary  concerned. 

(5)  Within  180  days  of  its  receipt, 
issue  a  final  decision  on  an  application 
for  the  correction  of  military  records 
from  a  meir.ber  or  a  former  member  of 
the  Armed  Forces  alleging  reprisal  for 
making  or  preparing  a  lawful 
communication.  When  the  final 
decision  does  not  grant  the  full  relief 
requested  by  the  member,  advise  that 
member  that  within  90  days  he  or  she 
may  request  the  Secretary  of  Defense  to 
reconsider  the  decision  in  accordance 
with  the  procedures  described  in 
§92.6Cc). 

(6)  When  reprisal  is  found,  take 
appropriate  corrective  action,  including 
the  correction  of  the  records  of  the 
member,  in  accordance  with  10  U.S.C. 
1552  and  1553. 


( 7 )  Ensure  that  administrative  or 
disciplinary  action,  ifappropriate.is 
taken  against  individuals  found  to  have 
taken  reprisal  against  a  member  of  the 
Armed  Forces  for  making  or  preparing 
a  lawful  communication. 

(8)  Notify  the  IG,  DoD.  and  the 
Military  Department  IG  of  a  decision  on 
an  application  for  the  correction  of 
military  records  received  from  a 
member  or  former  member  of  the  Armed 
Forces  alleging  reprisal  for  making  or 
preparing  a  lawful  communication  and 
of  any  disciplinary  action  taken. 

(d)  The  Heads  of  the  DoD  Components 
shall: 

(1)  Based  on  an  IG  investigative 
report,  take  appropriate  corrective  - 
action. 

(2)  Publicize  the  content  of  this 
Directive  to  ensure  that  military  and 
other  DoD  personnel  fully  understand     . 
its  scope  and  application. 

§92.6    Procedures. 

(a)  Any  member  of  the  Armed  Forces 
who  reasonably  believes  a  personnel 
action  (including  the  withholding  of  an 
action)  was  taken  or  threatened  in 
reprisal  for  making  or  preparing  a  lawful 
communication,  may  file  a  complaint 
with  the  DoD  Hotline  under  32  CFR  part 
98.  Such  a  complaint  may  be  filed  by 
telephone  (800)  424-9098  or  (202)  693- 
5080,  or  by  letter  addressed  to  the 
following:  Department  of  Defense 
Hotline,  400  Army  Navy  Drive, 
Arlington,  Virginia  22202-2884. 

(b)  Nothing  in  this  part  precludes  a 
member  of  the  Armed  Forces  from  filing 
a  complaint  of  reprisal  for  making  or 
preparing  a  lawful  communication 
within  their  Military  Department.  If  the 
member  elects  to  file  the  complaint 
within  his  or  her  Department,  he  or  she 
should  contact  a  local  IG  or  JA  for 
information  concerning  the  procedures 
for  filing  such  a  complaint.  Members 
who  file  complaints  of  reprisal  for 
making  or  preparing  a  lawful 
communication  within  their  Military 
Department  should  be  advised  that  the 
provisions  of  Pub.  L.  102-190,  Section 
843,  and  Pub.  L.  100-456,  Section  846 
only  apply  to  reprisal  complaints  filed 
with  the  IG,  DoD. 

(c)  A  member  or  former  member  of  the 
Armed  forces  who  has  filed  an 
application  for  the  correction  of  military 
records  under  Pub.  L.  100-456  alleging 
reprisal  for  making  or  preparing  a 
protected  disclosure  may  request  review 
by  the  Secretary  of  Defense  of  the  final 
decision  of  the  Secretary  of  a  Military 
Department  concerned  on  such 
application.  The  following  procedures 
apply  to  requests  for  review  by  the        " 
Secretary  of  Defense: 
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(1)  Content  of  request.  The  request  for 
review  must  be  in  writing  and  include 
the  member's  name,  address,  and 
telephone  number;  copies  of  the 
application  to  the  BCMR  and  the  final 
decision  of  the  Secretary  of  the  Military 
Department  concerned  on  such 
application;  and  a  statement  the  specific 
reasons  why  that  member  is  not 
satisfied  with  the  decision  of  the 
Secretary  concerned. 

(i)  Requests  based  on  factual 
allegations  or  evidence  not  previously 
presented  to  the  cognizant  BCMR  shall 
not  be  considered. 

(ii)  New  allegations  or  evidence  must 
be  submitted  directly  to  the  BCMR  for 
>  reconsideration  under  procedures 
established  by  the  BCMR. 

(2)  i?evjeM'  by  the  Secretary  of 
Defense.  The  Secretary  of  Defense  shall 
review  the  allegations  submitted  by  a 
member  or  a  former  member  of  the 
Armed  Forces  requesting  review  and 
other  records  deemed  appropriate  and 
necessary  by  the  Secretary  of  Defense 
for  deciding,  in  his  or  her  sole 
discretion,  whether  to  uphold  or  reverse 
the  decision  of  the  Secretary  concerned. 
The  decision  of  the  Secretary  of  Defense 
is  Hnal. 

(31  Time  limits.  The  request  for  review 
of  the  final  decision  of  the  Secretary  of 
the  Military  Department  concerned 
must  be  filed  within  90  days  of  receipt 
of  the  decision  by  a  member  or  former 
member  of  the  Armed  Forces. 

(41  Address.  Requests  for  review  by 
the  Secretary  of  Defense  must  be 
submitted  to  the  foUownng:  Under 
Secretary  of  Defense  (Personnel  and 
Readiness),  Attention:  Director,  Legal 
Policy,  Room  4C763,  The  Pentagon, 
Washington,  DC  20301-4000. 

Dated:  August  15, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-20425  Filed  8-ia-94;  8;45  am} 
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Department  of  the  Army 

32  CFR  Part  552 

Restriction  of  Training  Areas  on  ttie 
Installation  of  Fort  Benjamin  Harrison. 
IN 

AGENCY:  U.S.  Anny  Soldier  Support 
Center,  Fort  Benjamin  Harrison,  EXDD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adopts  as  final  the 
regulations  contained  in  32  CFR  Part 
552,  subpart  K.  Restriction  of  Training 
Areas  on  Fort  Benjamin  Harrison, 
Indiana,  which  were  published  in  the 


Federal  Register  as  an  interim  rule  on 
July  6. 1994.  This  subpart  establishes 
restrictions  governing  the  operation  of 
unauthorized  vehicles,  motorized  and 
non-motorized  vehicles,  on  the  Army 
training  areas  of  Fort  Benjamin 
Harrison,  Indiana,  as  defined  in 
§552.143  of  this  subpart.  Unauthorized 
vehicles  are  restricted  to  paved  roads  on 
the  installation  of  Fort  Benjamin 
Harrison.  Paragraph  numbering  has 
been  changed  to  permit  flexibihty  in 
paragraph  numbermg  in  Part  552. 

DATES:  This  final  rule  is  effective  August 
19,  1994. 

ADDRESSES:  Commander.  Soldier 
Support  Center,  ATTN;  Directorate  of 
Information  Management,  Fort 
Benjamin  Harrison,  Indiana  46216- 
5151. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chen  Armstrong.  (317)  542-4909. 
SUPPLEMENTARY  INFORMATION:  U.S. 
Codes  referenced  in  this  subpart  can  be 
obtained  from  the  Government  Printing 
OfficG  or  can  be  reviewed  in  any  Public 
Library.  Army  publications  referenced 
in  this  subpart  may  be  obtained  from  the 
U.S.  Army  Publications  a.".d  Printing 
Command,  Alexandria,  VA  22331-0302. 

Executive  Order  12291 

This  final  rule  has  been  classified  as 
nonmajor. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980.  This 
proposed  rule  does  not  have  a 
significant  impact  on  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  new 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  552 

Government  employees.  Military 
personnel. 

Accordingly,  subpart  K  to  32  CFR  part 
552,  is  added  to  read  as  follows: 

PART  552— [AMENDED] 

Subpart  K— Restriction  of  Training 
Areas  on  the  Installation  of  Fort 
Benjamin  Harrison,  Indiana 


Sec. 

552.140 

552.141 

552.142 

552.143 

552.144 

552.145 


Purpose. 

Applicability. 

References. 

Definitions. 

Procedures. 

Violations. 


Authority:  16  U.S.C.  470;  1531-1543:  18 
U.S.C  1382:  50  U.S.C.  797. 

S  552.140    Purpose. 

(a)  This  subpart  establishes 
restrictions  governing  the  operation  of 
unauthorized  vehicles,  motorized  and 
non-motorized,  on  the  army  training 
areas  of  Fort  Benjamin  Harrison. 
Indiana,  as  defined  in  §  552.134  of  this 
subpart.  Unauthorized  vehicles  are 
restricted  to  paved  roads  on  the 
installation  of  Fort  Benjamin  Hamson. 
Indiana. 

(b)  These  restrictions  are  established 
to  prevent  the  interruption  of  the  use  of 
these  Army  training  areas  by  any  person 
or  persons.  The  continued  ajid 
uninterrupted  use  of  these  training  areas 
by  the  military  is  vital  in  order  to 
maintain  and  improve  the  combat 
readiness  of  the  U.S.  Armed  Forces. 
Training  conditions  exist  within  these 
areas  which  could  be  dangerous  to 
unauthorized  persons  entering  the.«;p 
areas. 

(c)  In  addition,  these  restrictions  have 
been  established  to  prevent  property 
damage,  threatening  of  endangered  fiora 
and  fauna  in  the  areas,  and  to  prevent 
the  harassment  of  protected  species 
such  as  the  Blue  Heron  and  the  Indiana 
Bat  by  any  person  or  persons. 

§552.141    Applicability. 

The  restrictions  outlined  in  this 
subpart  apply  to  all  individuals,  with 
the  exception  of  soldiers  and  Army 
civilian  employees  and  authorized 
contractors,  who  may  enter  the 
restricted  areas  in  the  perfonnance  of 
their  official  duties. 

§552.142    References. 

Required  and  related  publications  are 
Usted  below.  U.S.  Codes  referenced  in 
this  subpart  can  be  obtained  from  the 
Government  Printing  Office  or  can  be 
reviewed  in  any  Public  Library.  Army     • 
publications  referenced  in  this  subpart 
may  be  obtained  from  the  U.S.  Army 
Publications  and  Printing  Command. 
Alexandria,  VA  22331-0302. 

a.  16  U.S.C.  1531-1543. 

b.  16  U.S.C.  470. 

c.  Title  18,  use.  1382. 

d.  Internal  Security  Act  of  1950, 
section  21  (50  U.S.C.  797). 

e.  Army  Regulation  420-74. 

f.  10  U.S.C.  801-940. 

g.  Article  92.  Uniform  Code  of 
Mihtary  Justice. 

§552.143    Definitions. 

(a)  For  purpose  of  this  subpart, 
restricted  areas  on  the  installation  of 
Fort  Benjamin  Harrison,  Indiana  area 
defined  as  training  areas  A  thru  J,  to 
include  the  gold  course.  A  map  defining 
these  areas  is  located  in  the  Directorate 
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of  Plans,  Training,  and  Mobilization, 
Security,  Plans  and  Operations  Division, 
Training  Branch.  Building  600,  Room  B. 
Fort  Benjamin  Harrison,  bidiana. 

(b)  Unauthorized  motor  and  non- 
motorized  vehicles^are  defined  as  any 
wheeled  or  tracked  vehicle.  This  may 
include,  but  not  limited  to,  bicycles. 
ATV,  snow  mobiles,  motor  cycles, 
automobiles,  trucks,  etc. 

§552.144    Procedures. 

(a)  Except  for  the  soldiers.  Army 
civilians  and  authorized  contractors 
who  enter  the  restricted  areas  in  the 
performance  of  their  official  duties, 
entry  of  unauthorized  vehicles  is 
proliibited  for  any  purpose  whatsoever 
without  the  advanced  consent  of  the 
Commander,  United  States  Army 
Soldier  Support  Center  (USASSC),  Fort 
Benjamin  Harrison.  Indiana,  or  his/her 
authorized  representative. 

(b)  Any  person  or  group  of  persons 
desiring  advanced  consent  shall,  in 
writing,  submit  a  request  to  the 
following  address:  HQ,  USASSC  and 
Fort  Benjamin  Harrison.  ATTN:  Public 
Affairs  Office,  Building  600.  Fort 
Etenjamin  Harrison.  Indiana  46216- 
5040. 

$552,145    Violations. 

(a)  Any  person/persons  entering  or 
remaining  on  any  training  area  as 
defined  in  §552.134  without  the 
advance  consent  of  the  Commander. 
USASSC,  or  his  authorized 
representative,  shallte  subject  to  the 
penalties  prescribed  by  §552.133  of  this 
subpart,  which  provides  in  pertinent 
part;  "Whoever,  within  the  jurisdiction 
of  the  United  States,  goes  upon  any 
military,  naval,  or  Coast  Guard 
reservation,  post.  fort,  arsenal,  yard, 
station  or  installation,  for  any  purpose 
prohibited  by  law  or  lawful  regulation 

*   *   *  shall  be  fined  for  not  more  than 
$300.00  or  imprisoned  not  more  than 
six  months,  or  both. 

(b)  Moreover,  any  person  who 
willfully  violates  this  subpart  is  subj<x-.t 
to  a  fine  not  to  exceed  $5,000  00  or 
imprisonment  for  not  more  than  1  year 
as  provided  in  §  552.133(d)  of  this 
subpart. 

(c)  In  addition,  violation  ofthis 
subpart  by  persons  subject  to  the 
Uniform  Code  of  Military  Justice  (10 
U.S.C.  801-940)  is  a  violation  of  Articio 
92  of  the  Uniform  Code  of  Military' 
justice. 

Kenneth  U  Denton. 

Army  Federal  RcgUitur  Liaison  Officer 

IFR  Doc.  94-20388  Filed  8-18-t»4;  8:45  uinl 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPani00 
[CGD  09-94-026] 
RIN211$-AE4e 

Special  Local  Regulation;  We  Love 
Erie  Days  Fireworks,  Lake  Erie,  Erie 
Hart}or,  Erie,  PA 

AGENCy:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  We  Love  Erie  Days 
Fireworks  display.  This  event  will  be 
held  on  Lake  Erie.  Erie  Harbor,  Erie,  PA 
on  August  21,  1994.  Due  to  the  large 
number  of  spectator  vessels  and  the 
falling  ssh  and  debris  from  the  fireworks 
display,  this  regulation  is  needed  to 
provide  for  the  safety  of  life,  limb,  and 
property  on  navigable  waters  during  the 
event.  This  regulation  will  restrict 
general  navigation  on  Lake  Erie,  Erie 
Harbor,  Erie,  PA. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  9  p.m.  (EDST)  until  1 1 
p.m.  (EDST)  on  August  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard.  Aids  to  Navigation  and 
Waterways  Management  Branch.  Ninlli 
Coast  Guard  District.  1240  East  9th 
Street,  Cleveland.  Ohio  44199-2060. 
(216)  522-3990. 

SUPPLEIdENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  this  regulation  and  good 
c.aust!  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
bwiii  impracticable.  The  application  to 
hold  this  event  was  not  received  by  the 
ConunandfT,  Ninth  Coast  Guard  District, 
until  Inly  15,  1994,  and  there  was  not 
siifficiant  time  remaining  to  publish  a 
proposal  ru!f  in  advance  of  the  event  or 
to  providt!  !or  a  delayed  effectivt!  dale. 

I)ranin<>  Information 

Tilt'  dr.iftiTs  of  this  regulation  art; 
Scott  ).  Smith,  Lieutenant  Junior  Grade, 
IJ..S  Coast  Guard,  Project  Officer,  Aids 
to  N<ivif>ation  &  Waterways  Management 
Hr.ini.h  <ind  Karen  E.  Lloyd,  Lieutenant, 
U.S.  (iaast  Guard,  Project  Attorney. 
Ninth  Coast  Guard  District  Legal  Oflux". 

Discussion  of  Regulation 

The  We  Love  Erie  Days  Fireworks 
display  will  be  conducted  on  Lake  Erie. 
Krii;  H.irhor,  Erie.  PA  on  August  21. 


1994.  This  regulation  will  restrict 
general  navigation  on  Lake  Erie.  Erie 
Harbor,  in  a  300  foot  circular  zone, 
surrounding  the  Erie  Sand  and  Gravel 
Pier.  This  event  will  have  an  unusually 
large  concentration  of  spectator  vessels 
and  falling  ash  and  debris,  which  could 
pose  hazards  to  navigation  in  the  area. 
This  regulation  is  necessiuy  to  ensure 
the  protection  of  life,  limb,  and  property 
on  navigable  waters  during  this  event. 
Any  vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  prior 
approval  of  the  Patrol  Comnrander 
(Officer  in  Charge.  U.S.  Coast  Guard     * 
Station  Erie,  PA). 

This  regulation  is  issued  pursuant  to 
33  use.  1225  and  1231  as  set  out  in 
the  authority  citation  for  all  of  33  CFR 
Part  ir.5.      ' 

Federalism  Impircations 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
tlie  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  ofthis  regulation 
and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B,  it  is 
categorically  excluded  from  further 
environmental  documentation. 

Economic  Assessment  and  Certification 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12066  and  does  not' 
require  an  assessment  of  potential  costs 
and  IxMiefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review- 
by  the  Office  of  M;«aagcment  cmd 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
Febmar>'  26.  1979).  The  Coast  (mard 
experts  the  economic  impact  of  this     ' 
u'gulation  to  be  so  minimal  that  a  full 
Rfgulutory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
proc-edures  of  the  DOT  is  unnecessary 

Collection  of  Information 

Thii;  regulation  will  impose  no 
i;ollection  of  information  requirements 
under  tlio  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
n^quinnnents.  Waterways. 
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Temporary  Regulation 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35 

2.  A  temporary  §  100.35-T09026  is 
added  to  read  as  follows: 

$100.35^T09026    We  Love  Erie  Days 
Fireworks*  Lake  Erie,  Erie  Hatbor.  Erie,  PA. 

(a)  Regulated  area.  That  portion  of 
Lalce  Erie.  Erie  Harbor,  in  a  300  foot 
circular  zone,  surrounding  the  Erie  Sand 
and  Gravel  Pier,  located  in  position 
42''08'16"  North  Latitude  and 
OaCOS^O"  West  Longitude. 

fb)  Special  local  regulation.  This 
regulation  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants.  Any  vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander. 

(c)  Patrol  commander.  (1)  The  Coast 
guard  will  patrol  the  regulated  area 
under  the  direction  of  a  designated 
Coast  Guard  Patrol  Commander  (Officer 
in  Charge,  U.S.  Coast  Guard  Station 
Erie,  PA).  The  Patrol  Commander  may 
be  contacted  on  channel  16  (156.8  MHZ) 
by  the  call  sign  "Coast  Guard  Patrol 
Commander." 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  GUard  Patrol 
Commander  shall  ser\'e  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life,  limb,  or  property. 

(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  date.  This  section  will  be 
effective  from  9  p.m.  (EDST)  until  11 
p.m.  (EDST)  on  August  21, 1994  unless 


otherwise  terminated  by  the  Coast 
Guard  Patrol  Commander  (Officer  in 
Charge,  U.S.  Coast  Guard  Station  Erie, 
PA). 

Dated:  August  9, 1994. 
Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Ninth  Coast  Guard  District, 

[FR  Doc.  94-20366  Filed  8-lft-94;  8:45  am] 
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33  CFR  Part  117 

[CGD08-d4-024] 

RIN211&-AE47 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  TX 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the 
Galveston  County  Navigation  District 
No.  1,  the  Coast  Guard  is  changing  the 
regulation  governing  the  operation  of 
the  bascule  span  Pelican  Island 
Causeway  Bridge  across  the  Gulf 
Intracoastal  Waterway,  mfle  356.1  at 
Galveston.  Texas.  The  draw  will  no 
longer  be  closed  to  navigation  on 
Saturday  from  7  a.m.  to  8:30  a.m.,  12 
noon  to  1  p.m.  and  4:15  p.m.  to  5:15 
p.m.  but  will  open  on  demand.  The 
draw  will  continue  to  be  closed  to 
navigation  during  those  hours  Monday 
thru  Fridays,  except  Federal  holidays. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  September  19, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Wachter,  Bridge 
Administration  Branch,  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  John 
Wachter,  Project  Officer  and  Lieutenant 
Elisa  Holland,  Project  Attorney- 
Background  and  Purpose 

Upon  request  by  the  bridge  owner,  the 
closure  hours  of  this  bridge  are  being 
changed  to  create  a  better  balance 
between  the  needs  of  vehicular  traffic 
and  the  needs  of  navigational  traffic. 
Vehicular  traffic  across  the  bridge  on 
Saturdays  has  decreased  while 
navigational  traffic  has  remained  the 
same.  The  closure  of  the  draw  is  no 
longer  necessary  on  Saturdays.  This 
change  in  the  closure  hours  of  the 
bridge  is  less  restrictive  on  navigational 
traffic  and  will  not  significantly  affect 
vehicular  traffic.  For  these  reasons,  the 
Coast  Guard  for  good  cause  finds,  under 


5  U.S.C  §  553(b)(B)  that  notice  and 
pubhc  procedure  on  the  notice  are 
unnecessary. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatoryaction  under  Section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040); 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C  632). 
This  rule  will  have  little  impact  on 
either  vehicular  or  navigational  traffic. 
Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605fb)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1 
(series),  this  proposal  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  has  been  prepared  and 
placed  in  the  rulemaking  docket. 
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List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations  in  considering  of  the 
foregoing.  Part  117  of  Title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499,  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.977  is  revised  to  read 
as  follows: 

{11 7.977    Pelican  Island  Causeway, 
Galveston  Channel. 

The  draw  of  the  Pelican  Island 
Causeway  bridge,  mile  356.1  across 
Galveston  Channel  at  Galveston,  shall 
open  on  signal;  except  that,  from  7  a.m. 
to  8:30  a.m.,  12  noon  to  1  p.m..  and  4:15 
p.m.  to  5:15  p.m.  Monday  through 
Friday  except  Federal  holidays,  the 
draw  need  not  be  opened  for  passage  of 
vessels.  Public  vessels  of  the  United 
States  and  vessels  in  distress  shall  be 
passed  at  any  time. 

Dated:  August  3, 1994. 

R.C.  North. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District. 

IFR  Doc.  94-20365  Filed  6-18-94;  8:45  am] 
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33  CFR  Part  165 

[COTP  Wilmington.  NO  94-004] 

RIN2115-AA97 

Safety  Zone  Regulations;  Cape  Fear 
River  and  Northeast  Cape  Fear  River, 
NC 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone  in 
the  Cape  Fear  and  Northeast  Cape  Fear 
Rivers.  A  request  for  comments  from  the 
public  is  also  being  solicited.  The  safety 
zone  is  needed  to  protect  the  public, 
vessels,  and  property  from  risks  and 
hazards  associated  with  the 
transportation  of  certain  hazardous 
materials  while  transiting  the  Cape  Fear 
and  Northeast  Cape  Fear  Rivers.  Entry 
into  this  zone  is  prohibited  during 
vessel  transit  and  cargo  transfer 
operations  unless  authorized  by  the 
Captain  of  the  Port. 
DATES:  This  regulation  is  effective  on 
August  19. 1994.  Comments  must  be 
received  on  or  before  October  18,  1994. 


ADDRESSES:  Comments  should  be 
mailed  to  the  Commanding  Officer.  U.S. 
Coast  Guard  Marine  Safety  Office,  272 

North  Front  Street,  Wilmington,  North 
Carolina  28401-3907.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  the  U.  S.  Coast  Guard 
Marine  Safety  Office,  Suite  500,  272 
North  Front  Street,  Wilmington,  North 
Carolina  28401-3907.  Normal  business 
hours  are  between  7:30  a.m.  and.4  p.m.. 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  K.J.  DeLooff.  c/o  U.S.  Coast  Guard 
Captain  of  the  Port,  Suite  500,  272  N. 
Front  Street,  Wilmington.  NC  28401- 
30907.  Phone:  (910)  343-4895. 

SUPPL6MENTARY  INFORMATION: 
Request  For  Comments 

Intetested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  and 
the  specific  section  of  the  rule  to  which 
their  comments  apply,  and  give  reasons 
for  each  comment.  This  rule  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  rule.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  Oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  K.J.  DeLooff.  project  officer  for  the 
Captain  of  the  Port.  Wilmington.  NC. 
and  LT  ML.  Lombardi.  project  attorney. 
Fifth  Coast  Guard  District  Legal  Office. 

Background  and  Purpose 

The  Cape  Fear  and  Northeast  Cape 
Fear  iUvers  carry  commercial  and  public 
vessels  laden  with  increasing  of 
amounts  hazardous  materials.  The  area 
is  also  experiencing  rapid  growth  in  the 
recreational  vessel,  barge,  and  other 
maritime  traffic.  The  hazards  of  the 
materials  transported  range  from  fire 
and  explosion  to  public  health  hazards 
These  materials,  essential  to  the 
military,  and  to  the  petrochemical  and 
textile  industries  are  routinely 
transported  in  a  safe  maimer.  However, 
maritime  traffic  which  could  interfere 
with  the  safe  movement  of  a  vessel 
carrying  hazardous  materials  would 


create  a  condition  of  unacceptable  risk 
to  the  maritime  community. 

The  shipping  channel  within  the 
rivers  is  normally  only  400  feet  wide 
and  maneuvering  room  for  a  deep  draft 
vessel  is  limited.  Additionally,  most  of 
the  facilities  which  handle  these 
materials  are  about  30  miles  upstream 
f.-om  the  mouth  of  the  river. 

The  safety  zone  will  be  enacted  by  a 
Broadcast  .Notice  to  Mariners  prior  to 
the  vessel's  arrival  into  the  river  and 
will  be  turniinated  by  another  broadcast. 

Mantime  traffic  will  not  be 
significantly  impacteii  I)ecause  of  the 
small  percentage  of  vessels  needing  this 
safety  zone,  and  the  limited  duration  of 
the  zone,  typically  less  than  three  hours 
during  transit  and  only  for  initial 
hookups  ai\d  cargo  operations.  Other 
piloted  commercial  traffic  would  not 
norrnclly  be  affected  because  meeting 
situations  between  two  piloted  vessels 
are  nut  nonnally  scheduled  by  the 
pilots.  Cither  commercial  traffic  not 
under  a  pilot's  control  would  be 
regulated  and  safe  passage  would  be 
arranged  by  the  vessel  identified  in  the 
safety  zone.  Coast  Guard  enforcement 
personnel,  and  the  non  piloted 
commercial  vessel's  master. 
Recreational  vessels  would  be  directed 
to  the  safe  limits  of  the  river  out  of  the 
zone  while  the  vessel  passed  and  would 
be  able  to  resume  normal  operation 
when  the  vessel  identified  in  the  safety 
zone  has  passed. 

The  actual  dates  this  safety  zone 
would  be  in  effect  are  not  known  at  this 
time,  but  the  public  will  be  given  notice 
through  a  Broadcast  Notice  to  Mariners 
when  the  Captain  of  the  Port 
Wilmington  invokes  the  safety  zone. 

This  safety  zone  is  needed  to  protect 
the  public  from  the  hazards  associated 
with  the  passage  of  these  vess».l s  as  v\-ell 
as  the  movement  of  other  maritime 
traffic  around  these  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3[{]  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
I  ibmary  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  ru.'e 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  th» 
regulatory  policies  and  procediues  of 
DOT  Is  unnecessary. 
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Small  Entities 

Because  it  expects  the  impact  of  this 
rule  to  be  so  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Environmental  A^essment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule 
consistent  with  section  2.B.2.C  of 
Commandant  Instruction  Ml  6475. IB 
(National  Environmental  Protection 
Act),  and  actions  to  protect  the  public 
s>afety  have  been  determined  to  be 
categorically  excluded  frpm  further 
environmental  documentation. 

Federalism 

This  action  has  boen  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  wari-ant 
preparation  of  a  Federalism  Assessment. 
List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165-{AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5: 
49  CFR  1.46. 

2.  A  new  section  165-.530  is  added,  to 
read  as  follows: 

§  1 65.530    Safety  Zone:  Cape  Fear  and 
Nortf)ea»t  Cape  Fear  Rivers.  NC. 

(a)  Location.  The  following  area  is  a 
moving  safety  zone  during  the  specified 
conditions:  The  waters  of  the  Cape  Fear 
and  Northeast  Cape  Fear  Rivers  for  500 
yards  ahead  and  astern,  and  75  yards 
abeam  of  a  vessel  carrying  hazardous 
materials  when  designated  by  the 
Captain  of  the  Port  Wilmington,  North 
Carolina. 

(b)  General  Information.  (1)  The 
Captain  of  the  Port  and  the  Duty  Officer 
at  the  Marine  Safety  Office,  Wilmington. 
North  Carolina,  can  be  contacted  at 
telephone  number  (910)  343-4895.  The 
Coast  Guard  Patrol  Commander 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  16  and 
81. 
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(2)  The  Captain  of  the  Port  may 
authorize  and  designate  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  to  act  on  his  behalf  in  enforcing 
this  safety  zone. 

(3)  The  Marine  Safety  Office 
Wihnington  vnll  notify  the  maritime 
community  of  periods  during  which  this 
safety  zone  will  be  in  effect  by 
providing  advance  notice  of  scheduled 
arrivals  and  departures  of  loaded 
hazardous  materials  vessels  via  a  marine 
broadcast  Notice  to  Mariners. 

(c)  liegulation.  The  general 
regulations  governing  safety  zones 
contained  in  §  165.23  apply. 

DaSed:  August  5.  199-1. 
T.L.  Rice. 

Captain.  U.S  Coast  Guard,  Captain  of  the 
Port  Wilmington,  t\C. 

(FR  Doc.  94-20190  Filed  8-18-94;  8:45  am] 
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EVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(TX-20-1-5732a;  FRL-5016-81 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507. 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
Texas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  approving  the 
State  hnplementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Texas 
for  the  purpose  of  estabUshing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program.  The  SIP  revision 
was  submitted  by  the  State  to  satisfy  the 
Federal  mandate,  found  in  the  Clean  Air 
Act  (CAA),  to  ensure  that  small 
businesses  have  access  to  the  technical 
assistance  and  regulatory  information 
necessary  to  comply  with  the  CAA.  The 
rationale  for  the  approval  is  set  forth  in 
this  document;  additional  information  is 
available  at  the  address  indicated  below. 
DATES:  This  action  will  become  effective 
on  October  18,  1994.  unless  adverse  or 
critical  comments  are  received  by 
September  19.  1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs.  Chief  (6T-AP).  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 


relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (eT-AF'). 
1445  Ross  Avenue.  Suite  700.  Dallas,  Texa.» 
75202-2733. 

Air  and  Radiation  Dock.et  and  Information 
Center.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SVV..  \Va.shin''ton 
DC  20460.  " 

Texas  Natural  Resource  Conservation 
Commission,  OfTice  of  Air  Quality.  12124 
Park  35  Circle,  Austin.  Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

John  Crocker,  P.E..  Planning  Section 
(6T-APJ.  Air  Programs  Branch.  U.S. 
Environmental  Protection  Agency. 
.    Rfigione.  1445  Ross  Avenue.  Dallas. 
Texas  75202-2733.  telephone  (214) 
665-7596. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Implementation  of  the  provisions  of 
the  CAA.  as  amended  in  1990.  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  National  ambient  air 
quality  standards  (NAAQS)  and  reduce 
the  emissions  of  air  toxics.  Small 
businesses  frequently  lack  the  technical 
expertise  and  financial  resources 
necessary  to  evaluate  such  regulations 
and  to  determine  the  appropriate 
mechanisms  for  compUance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  States  adopt  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM),  and 
submit  this  PROGRAM  as  a  revision  to 
the  federally  approved  SIP.  In  addition, 
the  CAA  directs  the  EPA  to  oversee 
these  small  business  assistance 
programs  and  report  to  Congress  on 
their  implementation.  The  requirements 
for  establishing  a  PROGRAM  are  set  out 
in  section  507  of  title  V  of  the  CAA.  In 
February  1992.  the  EPA  issued 
"Guidelines  for  the  Implementation  of 
Section  507  of  the  1990  Clean  Air  Act 
Amendments",  in  order  to  delineate  the 
Federal  and  State  roles  in  meeting  the 
new  statutory  provisions  and  as  a  tool 
to  provide  further  guidance  to  the  States 
on  submitting  acceptable  SIP  revisions. 

The  State  of  Texas  submitted  a  SIP 
revision  to  the  EPA  in  order  to  satisfy 
the  requirements  of  section  507.  In  order 
to  gain  full  approval,  the  State  submittal 
must  provide  for  each  of  the  following 
three  PROGRAM  elements: 
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(1)  The  establishment  of  a  Small 
Bushiess  Assistance  Program  (SBAP)  to 
provide  technical  and  compliance 
assistance  to  small  businesses; 

(2)  The  estabUshment  of  a  State  Small 
Business  Ombudsman  to  represent  the 
interests  of  small  businesses  in  the 
regulatory  process;  and 

(3)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

The  Region  used  section  507  of  the 
CAA  when  reviewing  the  State 
submittal  for  approvability.  The  SIP 
revision,  discussed  in  detail  in  the 
Technical  Support  Document,  is  briefly 
outUned  below. 

n.  Analysis 

A.  Procedural  Background 

The  State  of  Texas  has  met  all  of  the 
requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PROGRAM 
elements.  The  Texas  Clean  Air  Act 
(TCAA).  TEXAS  HEALTH  AND 
SAFETY  CODE  ANN.  (Vernon  1992). 
§  382.0365,  "Small  Business  Stationary 
Source  Assistance  Program",  enacted  by 
the  Texas  1991  legislative  session  and 
effective  September  1991,  provides 
authority  for  the  State  to  establish  a 
PROGRAM  (SIP  Appendix  A).  Included 
in  §  382.0365  of  the  TCAA  are 
provisions  establishing  an  SBAP, 
establishing  the  SBAP's  duties  and 
responsibilities,  creating  a  State 
ombudsman,  creating  a  CAP, 
establishing  membership  of  the  CAP. 
and  establishing  CAP  duties.  In 
addition,  the  State  of  Texas  has  the  legal 
authority  necessary  to  implement  the 
control  strategies  for  the  PROGRAM  in 
comphance  with  the  CAA  and  the  EPA 
requirements  under  the  provisions  of 
the  TCAA.  §§  382.0365(f)  and  382.017. 
The  Texas  Small  Business  Ombudsman, 
Small  Business  Advocate's  Office,  is 
located  at  the  central  offices  of  the 
Texas  Natural  Resource  Conservation 
Commission  (TNRCC),  Office  of  Air 
Quality,  [formerly  the  Texas  Air  Control 
Board  (TACB)l,  in  Austin,  Texas. 

The  State  conducted  public  hearings 
on  September  2,  3. 8, 9,  and  10, 1992, 
to  consider  public  comments  on  the 
proposed  PROGRAM,  which  will  amend 
the  Texas  SIP  to  add  a  revision  entitled, 
"Revisions  to  the  State  Implementation 
Plan  for  the  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program,  Texas 
Air  Control  Board".  The  proposed  SIP 
revision  was  formally  adopted 
November  6, 1992,  by  the  TACB.  The 
Texas  PROGRAM  was  submitted  to  the 
EPA  by  the  Governor  of  Texas  on 


November  13, 1992  (received  November 
16, 1992)  as  a  revision  to  the  Texas  SIP. 
It  was  initially  reviewed  for 
completeness  and  was  determined 
complete  on  January  15, 1993.  The 
submittal  was  then  reviewed  for 
approvability  by  the  EPA  Region  6  and 
EPA  Headquarters. 

On  September  1, 1993,  the  TACB 
merged  with  the  Texas  Water 
Commission  to  form  the  TNRCC  and  is 
now  called  the  Office  of  Air  Quality 
within  the  TNRCC.  The  merger  did  not 
abrogate,  void,  or  rescind  any  rules, 
regulations.  Orders,  permits,  or  any 
other  action  previously  taken  by  the 
former  TACB. 

B.  Plan  Requirements 

1.  Small  Business  Assistance  Program 

The  first  PROGRAM  element  is  the 
establishment  of  a  SBAP  to  provide 
technical  and  compliance  assistance  to 
small  businesses. 

The  State  has  met  the  first  PROGRAM 
element  by  committing  in  its  narrative 
SIP  revision,  imder  subsection  I.A.3.c), 
entitled  "EstabUshment  of  a  Small 
Business  Assistance  Program  (SBAP)", 
to  establish  a  SBAP  in  the  TACB, 
Program  Development  Division.  In  order 
to  establish  this  PROGRAM  element, 
§  382,0365(a)  and  (b)  of  the  TCAA  were 
enacted  and  provide  the  legal  authority 
requiring  for  estabUshment  of  the  SBAP 
with  responsibilities  consistent  with  the 
six  requirements  in  title  V  of  the  Federal 
CAA.  The  SBAP  wrill  provide  sufficient 
services  to  small  businesses  through  the 
devebpment,  collection,  and 
dissemination  of  information  to  small 
businesses  on  matters  of  (1)  Determining 
applicable  requirements  imder  the  CAA 
and  permit  issuance;  (2)  the  rights  and 
obligations  of  small  businesses  under 
the  CAA;  (3)  compliance  methods  and 
acceptable  control  technologies;  (4) 
pollution  prevention  and  accidental 
release  prevention  and  detection;  and 
(5)  audit  programs.  (Details  are 
presented  in  the  EPA's  Technical 
Support  Dociunent  and  the  State's 
submittal.) 

a.  The  Texas  SBAP  is  charged  with 
the  fallowing  duties: 

(i)  Conducting  independent 
evaluations  of  all  aspects  of  the  SBAP  to 
determine  program  effectiveness  and 
continuously  improving  the  program 
design; 

(ii)  Reviewing  and  providing 
comments  and  recommendations  to  the 
Ombudsman's  Office,  the  CAP,  EPA,  the 
State,  and  the  local  air  pollution  control 
authorities  regarding  the  development 
and  implementation  of  regulations  that 
impact  small  businesses; 


(iii)  Facilitating  and  promoting  the 
early  participation  of  small  businesses 
in  the  development  of  new  or  modified 
regulations  and  policies  that  impact 
small  businesses; 

(iv)  Assisting  in  providing  to  other 
State  and  local  authorities,  associations, 
educational  institutions,  environmental 
groups,  and  the  general  pubUc 
information  regarding  the  applicability 
of  the  requirements  of  the  CAA  to  small 
businesses; 

(v)  Actively  promoting  and  assisting 
in  the  dissemination  of  information  (i.e., 
upcoming  regulations,  control 
technologies,  etc.)  to  small  businesses 
and  other  interested  parties; 

(vi)  Participating  in  and  sponsoring 
meetings  and  conferences  with  State/ 
local  air  pollution  control  authorities, 
industry  groups,  and  small  business 
representatives; 

(vii)  Periodically  surveying  small 
businesses  and  other  customers  of  the 
SBAP  to  determine  if  the  work  and 
services  provided  by  the  SBAP  to  trade 
associations  and  small  business 
representatives  are  adequate; 

(viii)  Operating  a  telephone  hot  line  to 
provide  technical  and  compliance  help 
on  individual  source  problems; 

(ix)  Referring  small  Dusinesses  to  the 
appropriate  technical  specialists  in  the 
community  where  they  may  obtain 
information  and  assistance  on  affordable 
alternative  technologies,  process 
changes,  products,  and  operational 
methods  to  help  reduce  air  pollution 
and  accidental  releases; 

(x)  Arranging  for  and  assisting  in  the 
preparation  of  guideline  dociunents  to 
ensure  that  the  technical  and 
compliance  information  is  available  and 
is  readily  imderstandable  by  the 
layperson; 

(xi)  Working  with  trade  associations 
and  small  businesses  to  bring  about 
voluntary  compliance  with  regulations 
under  the  TCAA  and  the  CAA; 

(xii)  Interfacing  with  regional  and 
State  offices  of  the  Small  Business 
Administration.  Department  of 
Conunerce.  and/or  other  State  and 
Federal  agencies  that  may  have 
programs  to  financially  assist  small 
businesses  in  need  of  funds  to  comply 
with  environmental  regulations  and 
develop  information  so  that  it  is  readily 
available  to  the  small  business 
community; 

(xiii)  Interfacing  with  private  sector 
financial  institutions  to  assist  small 
businesses  in  locating  sources  of  funds 
to  comply  with  State/local  air  pollution 
control  requirements;  and 

(xiv)  Conducting  studies  to  evaluate 
the  impacts  of  the  TCAA  and  the  CAA 
on  the  State's  economy,  local 
economies,  and  small  businesses,  and. 
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supporting  similar  studies  conducted  by 
the  Ombudsman's  Office.  Additional 
details  of  the  Texas  SBAP  are  presented 
below. 

b.  Section  507(a)  sets  forth  six 
requirements '  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
requirement  is  to  establish  adequate 
mechanisms  for  devebping,  collecting, 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act. 

The  State  has  met  this  requirement. 
The  SBAP  will  provide  a  system  for 
developing.  collecUng.  and  coordinaUng 
mformation  on  compliance  methods 
and  technologies.  Data  bases  and 
experts  in  different  areas  will  provide 
definitive  guidance  information 
The  SBAP  will  include: 
(i)  Methods  for  disseminating 
technical  and  compHance  information 
to  small  businesses:  The  SBAP  will  act 
as  an  information  clearinghouse  by 
referring  small  businesses  to  State 
technical  experts,  specifically  trained  to 
handle  specific  questions  relevant  to 
achieving  compliance  with  the  CAA. 
The  State  has  installed  and  is  operating 
a  toll-fi«e  telephone  hot  line  to  respond 
to  inquires  from  small  businesses. 
Services  provided  by  the  SBAP  are  to  be 
publicized  through  an  electronic 
bulletin  board,  association  newsletters, 
industry  groups,  trade  associations,  and 
community  roundtables.  The  flow  of 
information  includes  two  types  of 
components:  A  proactive  component 
and  a  reactive  component.  The 
proactive  component  involves  adequate 
communication  with  and  information 
outreach  to  small  businesses  in  the  form 
of  easily  discemable  information  which 
specifically  details  their  obligations 
under  the  CAA.  The  reactive  component 
involves  the  estabUshment  of  a 
clearinghouse  for  handling  incoming 
inquiries  from  small  businesses 
regarding  methods  for  achie\ing 
compliance  with  air  pollution  control 
requirements  under  the  CAA.  A  more 
detailed  description  of  the  SBAP 
elements  follows. 

(ii)  Information  dissemination 
methods  available  to  qualified  small 
businesses  are  as  follows: 

(A)  An  electronic  bulletin  board  will 
be  available  24  hours  a  day,  seven  days 
a  week  to  provide  guidance  on 
applicable  rules  and  regulations,  a 
calendar  of  events,  a  listing  of  public 
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'  A  suventh  requirement  of  section  SU7(a|, 
e-itablishment  of  an  Ombudinian  office,  is 
'Jiiicussecl  in  thp  next  section. 


hearings  and  workshops,  and  a  menu  of 
directories  that  Include  Federal.  State, 
and  private  environmental  hot  lines  and 
technology  centers.  The  electronic 
bulletin  board  will  also  provide  a 
mechanism  that  allows  users  to  evaluate 
the  system  and  provide  anonymous 
comments  on  the  program  and 

information  provided;  the  user  can 
make  suggestions.  Application  forms, 
instructions,  brochures,  and  other 
technical  and  compliance  informaUon 
can  be  requested  through  the  electronic 
bulletin  board.  Up-to-date  State  and 
Federal  regulations  for  all  media  will  be 
available  with  search  capabifity  for 
review  and  selection  by  qualified  small 
businesses.  The  electronic  bulletin 
board  is  available  via  computer  modem 
(phone  line)  directly  on  the  small 
business  site^or  at  a  variety  of  locations 
within  the  State. 

(B)  The  SBAP  will  mail,  upon  request, 
information  outlining  the  ri^ts  of  small 
businesses  and  how  those  rights  can  be 
exercised. 

(C)  Personal  visits  to  small  businesses 
may  be  made  by  the  SBAP  personnel. 

(D)  Public  service  announcements  by 
mass  media  methods  such  as 
newspapers,  radio,  and  television  are 
available.  Videos  are  also  available  upon 
request. 

(E)  Area  seminars  will  be  conducted 
by  the  TACB  on  a  periodic  basis, 
including  seminars  at  the  central 
Austin,  Texas  office. 

(F)  A  toll-free  hot  line  to  receive 
technical  and  compliance  information 
will  be  implemented  through  the  SBAP 
office. 

(G)  A  clearinghouse  will  be 
established  that  will  handle  incoming 
inquiries  bom  small  businesses.  Access 
to  the  electronic  bulletin  board, 
facsimile  machine,  printer,  and  otiier 
information  tools  will  be  available  to 
staff  to  respond  to  the  inquiries.  Walk- 
in  service  will  be  provided,  as  well  as 
electronic,  written,  and  telephone 
contacts.  All  information  developed  by 
the  SBAP  will  be  available  through  the 
clearinghmi.so,  as  well  as  any 
appropriate  njference  materials  needed 
to  comply. 

c.  The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution. 

The  State  has  met  this  requirement. 
The  SBAP  will  assist  small  business 
stationary  sources  on  methods  of 
pollution  prevention  and  accidental 


release  prevention  and  detection, 
including  infnmation  concerning 
different  technologies,  process  changes, 
products,  and  methods  of  operation  that 
help  reduce  air  poUuUon.  Technical 
personnel  from  the  TACB  will  be 
available  to  provide  pertinent 
information  fiom  the  regional  offices  or 
from  the  Austin  office.  Circumstances 
and  specific  emissions  will  dictate  the 
required  procedure  to  be  followed  by 
the  small  business  station  ry  sources. 
Mechanisms  to  provide  a    istance  will 
include  the  following: 

(i)  The  SBAP  will  coordinate 
information  relating  to  pollution 
prevenUon  and  accidental  release 
prevention  and  detection  with  all 
Federal.  State,  and  local  agencies  with 
environmental  jurisdictions; 

(ii)  The  SBAP  clearinghouse  and 
electronic  bulletin  board  will  include 
information  on  pollution  prevention, 
accidental  release  prevention,  and 
detection;  and 

(iii)  A  directory  of  contacts  will  be 
developed  and  made  available  of 
technical  experts  in  the  areas  of 
pollution  prevention,  accidental  release 
prevention,  detection,  and  famiUarity 
with  pollution  prevention  technologies 
and  alternatives  to  reduce  pollution. 

d.  The  third  requirement  is  to  develop 
a  compliance  and  technical  assistance 
program  for  small  business  sUtlonary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
«n  a  timely  and  efficient  manner. 

The  State  has  met  this  requirement. 
The  State  has  committed  to  establish  a 
small  business  stationary  source 
compliance  assistance  program  for 
determining  applicable  requirements 
and  permit  issuance,  including  the 
following: 

(i)  Industry-specific  information 
packets  will  be  developed  and  made 
available  to  small  businesses  and  staff 
that  include  information  on  rules, 
regulations,  permit  requirCTnents. 
testing,  recordkeeping,  and  compliance 
information,  as  well  as  self-audit 
procedures  and  pollution  prevention 
methods. 

(ii)  Inspectors  will  be  provided 
training  on  how  to  educate  small 
business  owners  on  conducting  self- 
inspections  and  understanding  the 
compliance  requirements  they  must 
meet;  and 

(iii)  Whenever  a  new  policy  or  rule  is 
promulgated,  workshops  will  be 
conducted  to  inform  and  educate  the 
specific  small  business  community  on 
appropriate  compUance  methods  and 
procedures. 

e.  The  fourth  requirement  is  to 
develop  adequate  mechanisms  to  assure 
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that  small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  imder  the  Act. 

The  State  has  met  this  requirement. 
The  State  has  committed  to  provide 
methods  for  notifying  small  business 
stationary  sources  on  a  timely  basis  of 
their  rights  under  the  CAA,  including 
the  following: 

(i)  The  SBAP  will  develop  a  data  base 
that  includes  all  small  business 
stationary  sources  and  associations,  and 
will  coordinate  with  appropriate  agency 
staff  to  notify  affected  sources  of 
potential  changes  or  rules  that  affect 
them; 

(ii)  Formal  public  notiBcation 
procedures  will  be  developed  and 
implemented  agencywide  that  ensure 
timely  notice  of  small  businesses  of 
their  rights  and  obligations  under  the 
CAA;  and 

(iii)  The  SBAP  will  work  with  trade 
associations,  local  agencies,  educational 
facilities,  and  community  leaders  to 
establish  environmental  partnerships  to 
bring  about  voluntary  compliance  with 
regulations  under  the  CAA  through 
participation  and  educational  activities. 

f.  The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act. 

The  State  has  met  this  requirement. 
Methods  that  are  identified  in  paragraph 
II.B.l.b.(ii)  above  (concerning  the  first 
requirement)  shall  be  utilized  by  the 
State  to  inform  small  business  stationary 
soiirces  of  their  obligations  under  the 
CAA,  including  a  program  for  referring 
sources  to  qualified  auditors  or  for  the 
State  to  provide  for  audits  of  the 
operations  of  such  sources  to  determine 
if  they  are  within  the  rules  of  the  CAA. 
The  audit  program  will  be  estabhsbed 
no  later  than  November  15, 1994. 

g.  The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of  (A)  any  work 
practice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source. 


The  State  has  met  this  requirement. 
The  State  will: 

(i)  Provide  a  system  for  collecting  and 
coordinating  information  on  compliance 
methods  and  technologies.  Data  bases 
and  eScperts  in  different  areas  will 
provide  definitive  guidance 
information. 

(ii)  Develop  procedures  to  respond  to 
requests  bom  small  business  stationary 
sources  for  modification  of  any  work 
practice  or  technical  methods  of 
compliance,  schedule  of  milestones  for 
implementing  such  work  practice,  or 
method  of  compliance  preceding  any 
applicable  compliance  date,  based  on 
the  technological  and  financial 
capability  of  any  such  small  business 
stationary  source.  No  such  modification 
may  be  granted  unless  it  is  in 
compliance  with  the  applicable 
reauirements  of  the  CAA. 

(ill)  Establish  approved  procedures  to 
provide  review  of  requests  from  small 
businesses  for  modification  of  work 
practice  or  technical  methods  of 
compliance  based  on  financial  and 
technological  capability. 

The  SBAP  core  portion  of  the 
PROGRAM  will  be  staffed  with  18 
positions.  Hiring  of  all  staff  positions  to 
support  the  Texas  SBAP  will  be 
completed  by  mid-1994.  Most  of  the 
assistance  provided  to  small  businesses 
will  be  managed  by  this  group  of  staff 
members  with  assistance  and  input  from 
the  Small  Business  Advocate's 
(Ombudsman's)  Office.  Subsection 
I.A.3X:)  of  the  SIP.  entitled 
"Establishment  of  a  Small  Business 
Assistance  Program  (SBAP)",  describes 
the  d^tails  of  the  SBAP,  which  meet  the 
six  requirements  set  forth  in  section 
507(a),  and  stated  above.  Furthermore, 
§  382.0365  of  the  TCAA  requires  the 
establishment  of  the  SBAP  and  requires 
the  TNRCC  to  implement  this  core 
portion  of  the  PROGRAM  in  accordance 
with  the  CAA  and  the  EPA 
requirements. 

2.  Ombudsman 

The  second  PROGRAM  element  is  the 
establishment  of  a  State  Small  Business 
Omblidsman  to  represent  the  interests  of 
small  businesses  in  the  regulatory 
process.  Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources. 

The  State  has  met  this  requirement  by 
hiring  the  Ombudsman  on  February  17, 
1 992,  The  Ombudsman  reports  directly 
to  the  TNRCC  Commissioners 
(previously  to  the  TACB)  and  is  not 
within  the  chain  of  command  of  the 
State  agency  itself.  Thus,  the 
Ombudsman  is  separate  from  the  air 
quality  regulatory  branch  of  the  State 


agency,  and  therefore  can  be  an 
independent  advocate  for  small 
businesses.  The  office  is  located  at  the 
central  offices  of  the  TNRCC,  Office  of 
Air  Quality  (previously  the  TACB)  at 
12124  Park  35  Grcle,  Austin,  Texas 
78753.  The  office  is  currently  partially 
staffed  and  operational,  and  has  been 
since  October  1992.  The  Small  Business 
Advocate's  (Ombudsman's)  Office  will 
ultimately  be  staffed  with  11  positions 
by  mid-1994,  and  the  Office  is 
responsible  for  administering  the 
Ombudsman  element  of  this 
PROGRAM.  The  TCAA,  §  382.0365(b)(3) 
provides  the  legal  authority  for 
establishment  of  the  Small  Business 
Ombudsman.  The  Ombudsman  has  the 
authority  to  request  information  from 
other  State  agencies  that  assist  small 
businesses  and  has  the  ability  to  testify 
before  the  Legislature. 

a.  It  shall  be  the  responsibility  of  the 
State  office  to  represent  small  business 
stationary  sources  that  require 
assistance  in  air  pollution  matters. 

b.  The  Ombudsman's  Office  has  an 
adequate  staff  that  includes  appropriate 
personnel  to  assist  in  all  phases  of  air 
pollution  control.  Specific  staffing  plans 
are  presented  in  Appendix  C  of  the  SIP. 

c.  The  Ombudsman's  Office  has  been 
and  will  be  provided  adequate  funding 
to  maintain  the  office. 

d.  The  Ombudsman's  Office  is 
charged  with  the  following  duties: 

(i)  Conducting  independent 
evaluations  of  all  aspects  of  the  SBAP; 

(ii)  Reviewing  and  providing 
comments  and  recommendations  to  the 
EPA,  the  State,  and  the  local  air 
pollution  control  authorities  regarding 
the  development  and  implementation  of 
regulations  that  impact  small 
businesses; 

(iii)  Facilitating  and  promoting  the 
participation  of  small  businesses  in  the 
development  of  new  regulations  that 
impact  small  businesses; 

(iv)  Assisting  in  providing  to  higher 
authorities  and  the  public  information 
regarding  the  applicabiUty  of  the 
requirements  of  the  CAA  to  small 
businesses; 

(v)  Aiding  in  the  dissemination  of 
information  (i.e.,  upcoming  regulations, 
control  technologies,  etc.)  to  small 
businesses  and  other  interested  parties; 

(vi)  Participating  in  and  sponsoring 
meetings  and  conferences  with  State/ 
local  air  pollution  control  authorities, 
industry  groups,  and  small  business 
representatives; 

(vii)  Periodically  reviewing  the  work 
and  services  provided  by  the  SBAP  with 
trade  associations  and  small  business 
representatives; 
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(viii)  Operating  a  telephone  hot  line  to 
provide  help  on  individual  source 
problems  and  grievances; 

(ix)  Referring  small  businesses  to  the 
appropriate  specialists  in  the  SBAP 
where  they  may  obtain  infonnation  and 
assistance  on  affordable  alternative 
technologies,  process  changes,  products, 
and  operational  methods  to  help  reduce 
air  pollution  and  accidental  releases; 

(x)  Arranging  for  and  assisting  in  the 
preparation  of  guideline  documents  by 
the  SBAP  to  ensure  that  the  language  is 
readily  vmderstandable  by  the 
layperson; 

(xi)  Working  with  trade  associations 
and  small  businesses  to  bring  about 
voluntary  compliance  with  regulations 
under  the  CAA; 

(xii)  Interfacing  with  regional  and 
State  offices  of  the  Small  Business 
Administration,  the  Department  of 
Commerce,  and/or  other  State  and 
Federal  agencies  that  may  have 
programs  to  financially  assist  small 
businesses  in  need  of  funds  to  comply 
with  environmental  regulations; 

(xiii)  Interfacing  with  private  sector 
financial  institutions  to  assist  small 
businesses  in  locating  sources  of  funds 
to  comply  with  State/local  air  pollution 
control  requirements;  and 

(xiv)  Conducting  studies  to  evaluate 
the  impacts  of  the  CAA  on  the  State's 
economy,  local  economies,  and  small 
businesses.  Copies  of  studies  will  be 
available  upon  request  to  the 
Ombudsman's  Office. 

Thus,  it  shall  be  the  responsibility  of 
the  Small  Business  Advocate's  Office  to 
monitor  the  PROGRAM.  The  Office 
shall: 

(A)  Since  February  1992.  serve  as 
ombudsman  for  small  businesses  in 
accordance  with  the  Federal  mandate  of 
section  507  of  the  1990  CAA;  and 

(B)  Work  with  the  SBAP  to  develop 
programs  and  provide  assistance  to 
small  businesses  in  all  areas,  as 
necessary. 

Sufficient  resources  will  be  provided 
to  the  State  Advocate's  Office  to  enable 
it  to  discharge  its  responsibilities 
effectively.  ftt)visions  have  been  made 
to  provide  the  Ombudsman  with  direct 
access  to  the  govenunent  agencies  and 
officials  necessary  to  ensure  that  the 
concerns  of  small  businesses  will  be 
heard.  Further,  the  Ombudsman  is 
vested  with  sufficient  authority  to 
identify  and  propose  solutions  to  small 
business  problems  as  they  relate  to  the 
implementation  of  the  CAA.  The 
narrative  SIP  revision,  subsection 
I.A.3.al  entitled  "Designation  of  a  State 
Office  to  Serve  as  Ombudsman  for  Small 
Businesses",  describes  the  details  of  the 
Ombudsman  element  of  the  PROGRAM. 
Section  J82.0365  of  the  TCAA  requires 


the  establishment  of  the  Ombudsman 
and  requires  the  TNRCC  to  implement 
this  element  in  accordance  with  the 
CAA  and  the  EPA  requirements. 

3.  Compliance  Advisory  Panel  (CAP) 

The  third  PROGRAM  element  is  the 
creation  of  a  CAP  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP.  Section  507(e)  requires  the  State 
to  establish  a  CAP  that  must  include 
two  members  selected  by  the  Governor 
who  are  not  owners  or  representatives  of 
owners  of  small  businesses;  four 
members  selected  by  the  State 
legislature  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program. 

The  State  has  met  this  requirement  by 
committing  to  appoint  members  to  the 
Panel  by  November  1994.  Section 
382.0365  of  the  TCAA  creates  the  State 
Compliance  Advisory  Panel  with 
responsibilities  consistent  with  the 
requirements  in  title  V  of  the  Federal 
CAA  and  specifies  the  panel's  make-up. 
qualifications,  and  duties.  Adequate 
support  sources  and  sufficient  resources 
to  conduct  business  will  be  provided  to 
the  Panel  by  the  Ombudsman.  The 
TNRCC.  Office  of  Air  Quality  (formerly 
the  TACB),  will  assist  in  the  formation 
of  the  seven-member  CAP. 

Although  section  507  of  the  CAA 
requires  selection  by  the  majority  and 
minority  leadership  of  the  House  and 
Senate,  the  EPA  believes  that,  given  the 
makeup  of  the  State's  legislature,  as 
required  by  the  State's  constitution. 
Texas'  selection  complies  with  section 
507  of  the  CAA.  Texas  has  a  bicameral 
legislature.  There  are  constitutional 
provisions  providing  for  leadership  of 
the  Senate  and  House  in  the  Office  of 
the  Lieutenant  Governor  (President  of 
the  Senate)  and  in  the  Office  of  the 
Speaker  of  the  House.  However,  there 
are  no  positions  in  the  Texas  legislature 
which  equate  to  majority  and  minority 
leaders,  as  in  the  national  Congress.  In 
accordance  with  section  507(e)  of  the 
Federal  CAA.  §  382.0365(c)  of  the  Texas 
Health  and  Safety  Code  provides  for  the 
composition  of  the  CAP.  Pursuant  to 
§  382.0365(c),  both  the  Lieutenant 
Governor  and  the  Speaker  of  the  House, 
who  are  the  equivalent  Texas  entities  for 
purposes  of  legislative  selection  of  CAP 
members,  shall  each  select  two 
members.  It  is  the  EPA's  position  that 
this  appointment  mechanism  complies 
with  the  legislative  intent  of  section 
507(e),  Appendix  D  of  the  SIP  revision 
submittal  discusses  the  State's 
constitutional/statutory  legislative 
process  for  all  appointment  procedures. 
Minority  leadership  is  represented  in 


the  appointments  made  by  the 
Lieutenant  Governor  and  the  Speaker  of 
the  House,  since  the  Lieutenant 
Governor  is  elected  State-wide,  and  the 
Speaker  is  elected  by  the  entire  House. 
The  EPA  believes  that  the  process  for 
designation  of  CAP  members  by  the  two 
legislative  leaders  meets  the  intent  of 
section  507(e). 

In  addition  to  estabhshing  the 
minimum  membership  of  the  CAP,  the 
CAA  delineates  four  responsibilities  of 
the  Panel: 

(1)  To  render  advisory  opinions 
concerning  the  effectiveness  of  the 
SBAP.  difficulties  encountered,  and  the 
degree  and  se\'erity  of  enforcement 
actions; 

(2)  To  periodically  report  to  the  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act.  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act  2; 

(3)  To  review  and  assure  that 
information  for  small  business 
stationary  sources  is  easily 
understandable;  and 

(4)  To  develop  and  disseminate  the 
reports  and  advisory  opinions  made 
through  the  SBAP. 

The  State  has  met  these  requirements 
(A)  by  enacting  the  State  law  creating 
the  CAP  and  providing  it  with  the 
enumerated  responsibihties,  and  (B)  by 
committing  to  appoint  members  to  the 
Panel  by  November  1994. 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals, 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  Texas  has  established  a 
mechanism  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA.  This  mechanism 
is  described  in  the  State's  narrative  SIP 
revision,  subsection  I.A.4.  entitled 
"Source  Eligibility". 


-Section  507(e)(1)(B)  of  the  C.\A  requires  t.he 
C,\P  to  report  on  the  compltance  of  the  SBAP  wit.h 
thes"  three  Federal  statute*.  However,  since  State 
age.acies  are  not  required  to  comply  with  them.  EP.\ 
believes  that  the  State  PROGRAM  must  merely 
require  the  CAP  to  report  on  *vhethBr  the  SBAP  is 
adhering  to  the  general  principles  of  these  Federal 
statutes. 


I 
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The  State  of  Texas  has  provided  for 
public  notice  and  conxment  on  grants  of 
eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)  (C), 
(D).  and  (E)  of  the  CAA  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants. 

The  State  has  also  provided  for 
exclusion  h-om  the  small  business 
stationary  source  definition,  after 
consultation  with  the  EPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
hearing,  of  any  category  or  subcategory 
of  sources  that  the  State  determines  to 
have  sufficient  technical  and  financial 
capabilities  to  meet  the  requirements  of 
the  CAA. 

IIL  Final  Action 

In  this  action,  the  EPA  is  approving 
the  SIP  revision  submitted  by  the  State 
of  Texas  for  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Pro-am. 

The  State  of  Texas  has  submitted  a 
SIP  revision  for  establishing  each  of  the 
required  PROGRAM  elements  required 
by  section  507  of  the  CAA.  The  EPA  has 
reviewed  this  revision  to  the  Texas  SDP 
and  is  approving  it  as  submitted  because 
the  State's  PROGRAM  meets  the 
requirements  of  secticm  507  of  the  CAA. 
The  SIP  includes  a  sdiedule  of 
implementation,  which  commits  the 
State  to  have  all  three  principal 
PROGRAM  elements  fully  implemented 
"by  November  15. 1994.  SIP  schedule 
Implementation  milestmies  are  being 
traclced  and  monitored  by  the  Region  as 
part  of  the  State's  normal  PROGRAM 
review.  Cumntly.  Texas  has  partially 
staffed  and  initiated  the  SBAP, 
designated  and  partially  staffed  the 
State  Office  to  serve  as  Small  Business 
Ombudsman,  and  created  a  CAP  (and 
appointed  five  of  its  seven  members). 
The  CAP'S  initial  meeting  will  be  held 
by  November  15, 1994.  The  State  is 
implementing  a  model  program  with 
most  elements  in  place  well  ahead  of 
the  EPA  deadline  of  November  15. 1994 
to  have  a  fully  opnational  program. 

The  EPA  is  pubiishing  this  action 
without  prior  firoposal  because  the 
Agency  vi«nvs  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  EPA  has  published 
a  simultaneous  proposed  rule  in  this 
Federal  Register.  This  direct  final  action 
will  be  effective  October  18. 1994. 
unless  adverse  or  critical  comments  are 
received  by  September  19, 1994.  If  the 
EPA  receives  such  comments,  this 
action  will  be  withdrawn,  and  all  public 
conunents  received  will  he  addressed  in 
8  subsequent  final  rule  that  is  based  on 


the  proposed  rule  (ploase  see  the  brief 
proposed  rule  publishetl  in  this  issue  of 
the  Federal  Register).  The  EPA  will  not 
institute  a  second  comment  pxiriod  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  ihat  this 
action  will  be  effective  October  18, 
1994. 

Tha  EPA  has  reviewed  this  lequest  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  .Act  Amendments 
enacted  on  November  15. 1990.  The 
EPA  has  determined  that  this  action 
confoims  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP,  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
asses^ng  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

By  this  action,  the  EPA  is  approving 
a  State  program  created  for  the  purpose 
of  assisting  small  businesses  in 
complying  with  e3dsting  statutory  and 
regulatory  requirements.  The  program 
being  approved  in  this  action  does  not 
impose  any  new  regulatory  burden  on 
small  businesses;  it  is  a  program  under 
which  small  businesses  may  elect  to 
take  advantage  of  assistance  provided  by 
the  State.  Therefore,  because  the  EPA's 
approval  of  this  program  does  not 
impose  any  new  regulatory 
requisements  on  small  businesses,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

This  action  has  been  fJassified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  R'TjMtr  on 
January  19. 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4. 1993. 
memorandum  from  Michad  H.  Shapiro. 
Acting  Assistant  Administratoc  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  r«g\ilatory  action  from  Executive 
Order  12866  review. 


Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  mu.st  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  18, 1994 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  wbi(^  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirt^jr.ents.  (See  section 
307fb){2)) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection, .Air 
pollution  control,  Incorp>oration  by 
reference,  Small  business  assistance 

program. 

Note:  IncorjKjration  by  raference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  )uly  1, 
1982. 

Dated:  Ju>y  1,  1994. 
W.B.  Hathaway, 

Acting  Regional  Administrator  ISA). 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  52— {AMENDED) 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AiOhority:  42  U.S.C  7401-7e71q- 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(85}  to  read  as    , 
follows: 

§52.2270    klenttflcaltonefplan. 

•        •        •        »       -• 

(c)  *  •  • 

(85)  The  State  is  required  to 
implement  a  Small  Business  Stationary 
Source  TechnicahaiHi  Environmental 
Compliance  Assistance  Progmn 
(PROGRAM)  as  specified  in  die  plan 
revision  submitted  by  the  Governor  on 
November  13, 1992.  This  plan 
submittal,  as  adopted  by  the  Texas  Air 
Control  Board  (TACB)  on  November  6. 
1992,  was  developed  in  atxordance  with 
section  507  of  the  Clean  Air  Act  (CAA). 

(i)  Incorporation  fay  refasnoe. 

(A)  Texas  Qean  Air  Act  (TCAA), 
TEXAS  HEALTH  AND  SAFETY  OWE 
ANN.  (Vernon  1992).  §382.0365,  "Small 
Business  Staticmary  Source  Assistance 
Program",  enacted  by  thsTexas  1991 
legislative  session  and  eSactive 
September  1, 1991.  hichided  in  TCAA, 
§  382.0365,  are  provisions  astahhthinE  a 
small  business  assistuice  program 
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(SBAP),  an  Ombudsman,  and  a 
Compliance  Advisory  Panel  (CAP); 
establishing  membership  of  the  CAP; 
and  addressing  the  responsibilities  and 
duties  of  the  SBAP.  Ombudsman,  and 
the  CAP. 

^      (B)TACB  Order  No.  92-22.  as 
adopted  by  the  TACB  on  November  6, 
1992. 

(C)  Appendix  C,  "Schedule  of 
Implementation",  appended  to  the 
narrative  SIP  Revision  entitled, 
"Revisions  to  the  State  Implementation 
Plan  for  the  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program.  Texas 
Air  Control  Board;  November  1992". 

(ii)  Additional  material. 

(A)  Narrative  SIP  Revision  entitled, 
"Revisions  to  the  State  Implementation 
Plan  for  the  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program,  Texas 
Air  Control  Board;  November  1992". 

(B)  TACB  certification  letter  dated 
November  10, 1992,  and  signed  by 
William  R.  Campbell,  Executive 
Director,  TACB. 

(C)  Legal  opinion  letter  dated  October 
15, 1992  from  Kirk  P.  Watson, 
Chairman,  TACB,  to  Mr.  B.J.  Wynne,  III. 
Regional  Administrator,  EPA  Region  6. 
regarding  the  composition  of  the  Small 
Business  Compliance  Advisory  Panel 
for  Texas. 

3.  Section  52.2307  is  added  to  read  as 
follows: 

§  52.2307    Small  business  assistance 
program. 

The  Governor  of  Texas  Submitted  on 
November  13, 1992  a  plan  revision  to 
develop  and  implement  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  to  meet  the 
requirements  of  section  507  of  the  Clean 
Air  Act  by  November  15,  1994.  The  plan 
commits  to  provide  technical  and 
compliance  assistance  to  small 
businesses,  hire  an  Ombudsman  to  serve 
as  an  irtdependent  advocate  for  small 
businesses,  and  establish  a  Compliance 
Advisory  Panel  to  advise  the  program 
and  report  to  the  EPA  on  the  program  s 
effectiveness. 

[FR  Doc.  94-20345  Filed  8-18-^4.  8.45  ani] 
BILLING  CODE  6560-SO-P 


40  CFR  Part  52 
[WI46-01-6590;  FRL-«05a-3J 

Withdrawal  of  Approval  of 
Implenfientatlon  Plan  Item;  Wisconsin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency 
withdraws  the  conditional  approval  of 
the  State  of  Wisconsin's  committal  State 
Implementation  Plan  (SIP)  for  oxides  of 
nitrogen  (NOx)  reasonably  available 
control  technology  (RACT)  issued  on 
February  1. 1994.  Approval  of  this 
committal  allowed  the  State  to  delay 
submitting  NOx  RACT  rules  until 
February  1. 1995.  On  May  6. 1994.  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (D.C.  Circuit)  rejected 
EPA's  construction  of  the  conditional 
approval  provision  to  allow  for 
committal  SIPs.  In  light  of  this  decision 
EPA  issued  notices  of  failure  to  submit 
NOx  RACT  SIPs  to  all  States  that  had 
merely  submitted  committal  NOx  RACT 
SIPs.  Therefore,  both  to  comply  with  the 
Court's  decision  and  in  the  interest  of 
equity  with  other  States.  EPA  believes  it 
is  necessary  to  make  this  withdrawal 
effective  upon  publication  so  that  EPA 
may  then  immediately  issue  a  finding  of 
failure  to  submit  to  the  State  of 
Wisconsin. 

DATES:  This  final  rule  will  be  effective 
August  19,  1994. 

ADDRESSES:  Written  comments  should 
be  sent  torCarlton  T.  Nash.  Chief. 
Regulation  Development  Section.  Air 
Toxics  and  Radiation  Branch  (AT-ISJ). 
EPA.  Region  5.77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590. 

Copies  of  the  SIP  revision  request  and 
the  EPA's  analysis  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Douglas  Aburano  at  (3'l2)  353-6960 
before  visiting  the  Region  5  office.)  EPA, 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604-3590. 

FOR  FURTHER  INFORMATION  CONTACT:  - 
Douglas  .\burano,  .Air  Toxics  and 
Radiation  Branch  (AT-18J).  EPA.  Region 
5,  Chicago,  Illinois  60604,  (312)  353- 
6960. 

SUPPLEMENTARY  INFORMATION 

I.  Background 

On  February  1.  1994,  EPA  issued  a 
final  conditional  approval  of  a 


committal  SIP  submitted  by  the  State  of 
Wisconsin.  By  this  committal  SIP.  the 
State  committed  to  adopt  for  the 
Milwaukee.  Kewaunee,  Manitowoc,  and 
Sheboygan  nonattainment  areas 
reasonably  available  control  technology 
(RACT)  for  stationary  sources  of  oxides 
of  nitrogen  (NOx)  emissions.  The 
committal  SI?  consisted  of  a 
commitment  of  the  State  to  adopt  such 
rules  and  a  schedule  for  adoption.  The 
State  submitted  this  committal  SIP 
pursuant  to  an  interpretation  of  the  EPA 
that  such  commitments  could  be 
considered  for  conditional  approval 
under  section  110(k)(4)  of  the  Act.  See 
Memorandum,  dated  July  22.  1992.  from 
Michael  H.  Shapiro,  Deputy  Assistant 
Administrator  for  Air  and  Radiation, 
entitled  "Guidelines  for  State 
Implementation  Plans  Due  November 
15. 1992"  (hereafter  "Shapiro 
Memorandum");  Nitrogen  Oxide 
Supplement  to  the  General  Preamble.  57 
FR  55620  (November  25. 1992). 

On  October  9. 1992.  the  Natural 
Resources  Defense  Council  (NRDC) 
challenged  EPA's  committal  SIP  policy 
as  set  forth  in  the  Shapiro 
Memorandum.  NRDC  v.  EPA.  No.  92- 
1535  (D.C.  Cir.).  Furthermore,  on 
December  4.  1992.  NRDC  challenged 
EPA's  committal  SIP  policy  with  respect 
to  NOx  RACT  submittals,  as  that  policy 
was  articulated  in  the  NOx  Supplement 
to  the  General  Preamble.  \RDC\.  EPA 
No.  92-1630  (D.C.  Cir).  NRDC  sought  to 
consolidate  these  cases,  along  with  a 
third  case  challenging  EPA's  committal 
SIP  policy  for  inspection  and 
maintenance  (I/M)  SIP  submittals.  The 
Court  denied  NRDC's  motions  to 
consolidate  the  cases,  but  set  all  three 
cases  for  oral  argument  on  the  same 
date. 

The  three  cases  were  argued  before 
the  Court  of  Appeals  for  the  D.C  Circuit 
on  March  3. 1994.  On  March  8.  i994. 
the  Court  issued  an  Order  with  respect 
to  the  I/M  challenge.  Ending  that  EP.^s 
committal  SIP  policy  "is  contrar\-  to 
law."  The  Court  issued  an  Amended 
Order  on  April  22.  1994,  but  did  not 
change  this  fundamental  decision  in  the 
Amended  Order.  On  May  6,  1994  the 
Court  issued  its  full  opinion  as  to  all 
three  cases.  In  that  opinion,  the  Court 
reiterated  its  rejection  of  EPA's 
construction  of  the  conditional  approval 
provision  to  allow  for  committal  SIPs 
bVe  .\RDC\-.  EPA.  No.  1535.  slip  on.  at 
16  (DC.  Cir.  May  6.  1994) 

II.  Action 

Because  the  Court  has  cleariy  rejected 
EP.A.'s  use  of  the  committal  SIPs  policy 
to  e.xtend  statuton,'  deadfines,  EPA  is  ' 
withdrawing  its  conditional  approval  of 
Wisconsin's  NOy  R.ACT  committal  SIP. 
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Furtharmoro.  EPA  i«  using  the  good 
causa  exceptioD  of  the  Administrative 
Procedure  Act  to  take  such  action 
without  providing  an  opportunity  for 
notice  and  comment  because  the  Court 
has  cifearly  articulated  that  such  a 
conditional  approval  is  contrary  to  law. 
5  U.S.C  553(b)(B).  NoUce  and 
opportunity  for  comment  are 
unnecessary  because  the  Court  directly 
addressed  the  xise  of  conditional 
approval  for  NOx  RACT  coromittal  SIPs 
in  its  opinion  and  explicitly  rejected 
such  a  use.  Therefore,  any  commeats 
would  not  be  sufficient  to  rebut  this 
legal  interpretation  of  the  Court,  and 
EPA  would  be  obligated  to  take  final 
action  withdrawing  the  conditional 
approval.  Furthermore,  because  the 
Court  has  so  clearly  articulated  that 
such  action  was  contrary  to  law,  it  is  not 
in  the  public  interest  to  prolong  the 
process  by  providing  notice  and  an 
opportimity  for  comment. 

In  addition,  EPA  also  beUeves  that  it 
is  proper  to  invoke  the  good  cause 
exception  for  maldng  an  action  effective 
earlier  than  30  days  after  publication  in 
the  Federal  Register.  See  5  U.S.C 
553(dK3).  Prompted  by  the  Court's 
order,  by  July  8, 1994,  EPA  issued 
notices  of  failure  to  submit  NOx  RACT 
SIPs  to  all  States  that  had  merely 
submitted  committal  NOx  RACT  SIPs. 
Because  EPA  conditionally  approved  of 
Wisconsin's  NOx  RACT  committal  SIP 
and  such  conditional  approval  was  still 
effective  on  }uly  8, 1994.  EPA  did  not 
issue  such  a  finding  to  the  State  of 
Wisconsin.  The  State  of  Wisconsin, 
however,  should  not  be  put  in  a  more 
favorable  position  than  other  States 
merely  because  EPA  had  not  yet  taken 
final  action  on  the  other  States' 
committal  SIPs.  Therefore,  both  to 
comply  with  the  Court's  decision  and  in 
the  intrrfjst  of  equity,  EPA  believes  ii  is 
necessary  to  make  this  withdrawal 
effective  upcm  publication  so  that  EPA 
may  then  immediately  issue  a  finding  of 
failure  to  submit  to  the  State  of 
Wisconsin. 

III.  Summary  and  ConcIusioD 

EPA  is  taking  final  action  to  withdraw 
the  conditional  approval  of  Wisconsin's 
NOx  RACT  committal  SIP.  This  action 
will  be  effective  immediately  upon 
pubUcation  of  this  action  in  the  Federal 
Register. 

IV.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allovsring  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SEP.  The  EPA 
shall  consider  each  request  Cor  revision 


to  the  SIP  in  light  of  specific  technical. 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 

regulatory  requirements. 

B.  Executive  Order  12866 

Tliis  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.0. 12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  ct  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
L'nion  Electric  Co.  v.  U.S.  E.PJ\.,  427 
U.S.  246,  256-66 11976). 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
CouDTt  of  Appeals  for  the  appropriate 
circuit  by  October  18. 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
afliect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  ^dicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection.  Air. 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 


Oxides  of  nitrogen.  Ozone,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.&C  7401-7671q. 

Dated:  July  25, 19M. 
Robert  ^ringer. 

Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows. 
PART  52— {AMENDED} 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7871q. 

Subpart  YY— Wisconsin 

2.  Subpart  YY  is  amended  by 
removing  section  52.2569. 

3.  Section  52.2585  is  amended  by 
removing  and  reserving  paragraph  fc). 

[FR  Doc  94-10845  Piled  8-18-94:  8:45  sr>) 
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40  CFR  Parts  52  and  81 

[NH4-1-6411;  A-1-FRL-€007-«] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Approval  of  PMio  State 
Implementation  Plan  (SIP)  Revisions 
and  Designation  of  Areas  for  Abr 
Quality  Planning  Purposes 

AGENCY:  EnvLromnontal  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  These  revisions  were 
submitted  in  response  to  EPA's 
promulgation  of  new  ambient  air  quality 
standards.  The  intended  etfect  of  this 
action  is  to  approve  revised  National 
Ambient  Air  quality  Standards 
(NAAQS)  for  particulate  matter  based 
on  PMio  and  other  associated  regulatory 
changes.  This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

DATES:  This  Final  rule  will  become 
effective  October  18, 1994.  unless  notitje 
is  received  on  or  before  September  19, 
1994.  that  adverse  or  critical  comments 
will  be  submitted.  If  the  effective  date 
is  delayed,  timely  notice  vnll  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
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hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor.  Boston.  MA;  Air  Docket  6102 
U.S.  Environmental  Protection  Agency, 
401  M  Street  S\V..  Washington,  DC 
20460;  and  Air  Resources  Division, 
Department  of  Environmental  Services, 
64  North  Main  Street.  Caller  Box  2033, 
Concord,  NH  03302-2033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ian  D.  Cohen.  (617)  565-3229. 
SUPPLEMENTARY  INFORMATION:  On  July 
13.  1989.  the  State  of  New  Hampshire 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  changes  to  New 
Hampshire's  Air  Quality  Rules.  New 
Hampshire  also  requests  redesignation 
of  two  municipalities  from 
nonattainment  for  total  suspended 
particulate  (TSP)  to  unclassifiable. 

Background 

On  July  1,  1987  (52  FR  24634)  EPA 
promulgated  revised  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
particulate  matter  which  was  based 
upon  the  measurement  of  particles 
having  a  mean  aerodynamic  diameter  of 
10  microns  or  less  (PM,o).  The  revised 
standards  replace  TSP  with  PMio  as  the 
standard  for  ambient  air  quahty.  States 
were  required  to  make  revisions  to  their 
SIPs  to  reflect  this  change.  EPA 
classified  certain  areas  of  the  United 
States  as  Group  I  or  Group  II  for  PMio 
(52  FR  29383).  Areas  not  so  classified 
are  Group  III  areas.  The  State  of  New 
Hampshire  is  a  Group  III  area.  In  the 
case  of  a  Group  III  area.  EPA  expects  the 
State's  current  air  pollution  control 
requirements  are  sufficient  to  attain  and 
maintain  the  PMio  standards.  In  such 
cases,  the  State  need  only  submit 
revisions  to  its  current  SIP  which  adopt 
the  new  PMio  standard  and  make  other 
minor  adjustments. 

New  Hampshire  Submittal 

On  July  13, 1989.  New  Hampshire 
submitted  formal  SIP  revisions.  These 
SIP  revisions  change  two  sections  of 
New  Hampshire's  air  quality  rules.  Env- 
A  303  of  the  New  Hampshire  Code  of 
Administrative  Rules  refers  to  ambient 
air  quality  standards.  New  Hampshire's 
submittal  adopts  the  NAAQS  for  PMio 
as  the  criteria  pollutant  for  particulate 
matter  for  primary  and  secondary  air 
quality  standards  and  deletes  the  now 
obsolete  TSP  NAAQS.  New  Hampshire 
,also  revised  Env-A  1001,  Open-Air 
Burning,  to  remove  a  reference  to  TSP. 
New  Hampshire's  submittal  also 
requests  that  the  cities  of  Berlin  and 
Manchester  be  redesignated  from 


nonattainment  to  unclassifiable  for  TSP. 
This  change  is  consistent  with  and 
encouraged  by  the  final  rulemaking  of 
July  1, 1987  (52  FR  24682),  because  it 
eliminates  the  need  for  TSP  to  be 
monitored  in  addition  to  PMio.  Both 
areas  are  expected  to  meet  applicable 
PMio  standards. 

Review  of  the  New  Hampshire 
Submittal 

EPA  reviewed  the  New  Hampshire 
Submittal  to  determine  if  it  meets  the 
requirements  of  the  Clean  Air  Act,  EPA 
regulations,  and  applicable  policies.  The 
submittal  meets  the  requirements  found 
in  the  July  1, 1987,  Federal  Register  (52 
FR  24672).  and  EPA  policy  contained  in 
the  PA/in  SIP  Development  Guideline 
(EPA-450/2-86-O01),  dated  June  1987. 
with  a  supplement  dated  July  1988. 

The  State  of  New  Hampshire  held  a 
public  hearing  on  the  proposed  changes 
on  March  16.  1989.  There  were  no 
public  comments.  On  April  21. 1989. 
the  amendments  to  rule  Env-A  303. 
were  approved  by  the  Joint  Legislative 
Committee  on  Administrative  Rules  at  a 
public  hearing,  and  received  final 
adoption  by  the  Air  Resources  Division, 
Department  of  Environmental  Services. 
On  May  24. 1989.  the  amendment  to 
rule  Env-A  1001  received  the  same 
approval.  New  Hampshire's  submittal 
clearly  defines  PMio  and  sets  primary 
and  secondary  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  PM,o 
defined  in  accordance  vdth  appendix  K 
of  40  CFR  part  50. 

Legal  authority  to  enforce  these  rules 
is  contained  in  New  Hampshire  Law 
RSA  125-C:4.  The  State  does  not  plan 
to  delegate  authority  to  any  local 
agencies. 

New  Hampshire's  submittal  calls  for  a 
network  of  ten  (10)  PM,o  monitoring 
sites.  This  network  replaces  the  TSP 
network. 

Changes  in  New  Hampshire's  Rules 

New  Hampshire's  SIP  revisions 
amend  two  rules:  Env-A  303  and  Env- 
A  1001.  Env-A  303,  specifically  section 
Env-A  303.01.  defines  primary  and 
secondary  ambient  air  standards.  New 
Hampshire's  revisions  define  primary 
and  secondary  standards  for  particulate 
matter,  consisting  of  PMio.  measured  at 
an  annual  arithmetic  mean  of  50  ng/m3. 
and  a  maximum  average  24  hour 
concentration  of  150  ng/m3,  which  may 
be  exceeded  on  a  number  of  days  equal 
or  less  than  an  average  of  one  per  year 
as  determined  in  accordance  with 
Appendix  K  of  40  CFR  Part  50.  Env-A 
1001  specifies  when  open-air  burning 
will  be  permitted  or  prohibited.  The 
only  change  proposed  would  replace  the 
phrase  "Total  Suspended  Particles 


(TSP)".  with  the  word  "particulates". 
The  revised  rule  forbids  open  burning  in 
areas  designated  nonattainment  for 
particulates. 

Redesignation  of  TSP  Nonattainment 
Areas 

EPA's  final  rulemaking  of  July  1.  1987 
(52  FR  24682)  promulgating  the  PM,o 
standard  encourages  states  to  request 
the  redesignation  of  TSP  nonattainment 
areas  as  unclassifiable  for  TSP  at  the 
time  they  submit  their  PMm  SIP 
revisions.  This  is  permissible  because 
TSP  is  no  longer  the  indicator  for  the 
particulate  matter  NAAQS.  An  area 
designation  (i.e..  unclassifiable)  must  be 
maintained  until  the  PM,o  increment 
takes  effect  t)ecause  section  163  PSD 
increments  depend  on  the  existence  of 
section  107  designations.  New 
Hampshire  has  requested  the 
redesignation  of  Berlin  and  Manchester 
from  nonattainment  to  unclassifiable  for 
TSP.  The  entire  State  of  New  Hampshire 
was  originally  classified  as  Group  III  (52 
FR  29383);  therefore  it  is  permissible  to 
redesignate  these  areas  as  unclassifiable 
for  TSP. 

Clean  Air  Act  Amendments  of  1990 

The  Agency  has  reviewed  this  SIP 
Revision  for  conformance  with  the 
provisions  of  the  Clean  Air  Act 
Amendments  of  1990.  EPA  has 
determined-that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  State  Submittal 
preceded  the  date  of  enactment.  Group 
III  PMio  areas  which  did  not  show  a 
violation  of  the  NAAQS  for  PM,o  are 
now  designated  as  unclassifiable  for 
PMio  under  section  107(d)(4)(B)(iii). 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  t^tfoctive 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publicaUon.  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received, 
th's  action  will  be  withdrawTi  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  documents. 
One  document  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  prop>osai  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  October  18. 
1994. 

Final  Action 

EPA  is  approving  revisions  to  Lnv-A 
303.01  and  Env-A  1001  as  New- 
Hampshire's  Group  III  PM,n  SIP;  and 
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EPA  is  approving  the  State's  request  to 
redesignate  Berlin  and  Manchester  from 
nonattainment  to  unclassifiable  for  TSP. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  etseq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4. 1993. 
memorandiun  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  dociunent  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  US  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  Table  3  SIP  revisions.  The 
OMB  has  agreed  to  continue  the  waiver 
imtil  such  time  as  it  rules  on  USEPA's 
request.  This  request  continues  in  effect 
imder  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  imder  the 
CAA,  preparation  of  a  regulatory 


fleodbility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
fotbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

Nothing  in  this  action  should  be 
ccmstrued  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
reyision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
li^t  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1900  Amendments  enacted  on 
November  15, 1990.  Although  New 
Hampshire  submitted  this  request  prior 
to  Noveml>er  15. 1990,  the  Agency  has 
determined  that  this  action  conforms 
wkh  those  requirements.  The  revisions 
strengthen  the  requirements  in  the  New 
Hampshire  SIP  and  conform  to  all  of 
EPA's  current  regulations. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  18, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and . 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation 
by  reference,  Intergovernmental 


relations,  Particulate  matter,  Reporting 
and  recordkeeping  reqidrements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1, 
1982. 

Dated;  June  10. 1994. 
Patrica  L.  Meaney, 
Acting  Regional  Administrator,  Region  I. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7e71q. 

Subpart  EE— New  Hampshire 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(40)  to  read  as 
follows: 

§52.1520    Identification  of  plan.  . 

•        *        •        •        « 

(c)  *  *  * 

(40)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  July  6. 1989. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  July  6, 
1989  submitting  revisions  to  the  New 
Hampshire  State  Implementation  Plan. 

(B)  Revisions  to  New  Hampshire's 
Rule  Env-A  303.01  entitled  "Particulate 
Matter,"  effective  April  21, 1989. 

(C)  Revisions  to  New  Hampshire's 
Rule  Env-A  1001.02  entitled 
"permissible  Open  BiuTiing,"  effective 
May  26, 1989. 

3.  In  §  52.1525  the  table  is  amended 
by  adding  new  entries  to  existing  state 
citations  for  "particulate  matter"  and 
"open  air  burning"  to  read  as  follows: 

§  52.1 525    EPA-Approved  New  Hampshire 
State  regulations. 


TABLE  52.1525.— EPA-Approved  Rules  and  Regulations '—New  Hampshire 


Title/subject 


State  cita- 
tion 
chapter  2 


Date  adopt- 
ed State 


Date  approved  EPA 


Federal  Register 
citation 


52.1520        Comments 


Particulate  matter  Env-A  303 

Open-Air  Burning Env-A  1001 


4/21/89    August  19.  1994 [FR  citation  from  (c)(40)            303.01 

published  date].  303.015 

5/19/89    August  19.1994 FR  citation  from  (c)(40)           1001.02 

published  date). 


'  These  regulations  are  applicable  statewide  unless  otherwise  noted  in  the  Comments  section. 

2  When  the  IMew  Hampshire  Department  of  Environmental  Services  was  established  in  1987,  the  citation  chapter  title  for  the  air  requlations 
changed  from  CH  Air  to  tnr-A.  ** 
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Subpart  0-Hm  HampsbhB 

PART  81-{AMEN0Eiq 

1 .  The  authority  for  part  81  continues 
to  read  as  follows: 


Authority:  42  U.S.C  7401-7671q 
2.  Section  81.330  is  amended  by 
revising  the  attainment  status 
designation  table  for  TSP  to  read  as 
follows: 

§81.330    NewHampshif«. 

New  Hampshire-TSP 


Designated  area 


Does  not  meet  primary 
standards 


Metro  Keene 

Metro  Manchester  

Rernalndef  of  New  Harnp^ 
shire's  Portion  of  3o 
N.H.M.V.  A0CR121. 

Central  NH  Interstate  AOCR 
149. 

Metro  Berlin  „ 

Remainder  of  New  Harrip^ 
shire's  portion  of 

Androscoggin  Valley  Inter- 
state ACXJR  107. 


Does  not  meet  secondary 
standards 


Cannot  t)e  classified 


Better  ttian 
national 
standard 


JFR  Doc.  94-20255  Filed  &-18-94;  8.45  ami 

BH.UNQ  coo€  csao-efr^ 


40  CFR  Part  749 
[OPPTS-61018A:  FRL-4867-^] 

RIN  2070-ACS7 

Prohibition  of  Hexavalent  Chromium- 
Based  Water  Treatment  Chemicals  In 
Comfort  Cooling  Towers;  Amendment 
To  Limit  the  Scope  of  ttie  Export 
Notification  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  40  CFR  part 
749.  subpart  D,  which  prohibits,  under 
section  6  of  the  Toxic  Substances 
Control  Act  (TSCA).  the  use  of 
hexavalent  chromium-based  water 
treatment  chemicals  In  comfort  cooling 
towers  and  the  distribution  of  such 
chemicals  in  commerce  for  use  in 
comfort  cooling  towers.  Today's  action 
amends  40  CFR  749.68  to  clarify  that 
only  hexavalent  chromiiun  chemicals 
that  can  be  used  for  water  treatment  are 
the  subjects  of  this  regulaUon.  not  other 
hexavalent  chromium  chemicals.  This 
amendment  limits  the  scope  of  export 
notifications  currently  required  for 
hexavalent  duomium  chemicals  under 
TSCA  secUon  12(b).  the  TSCA  Export 
NotificaUon  Rule  (40  CFR  part  707).  and 
§  749.68.  No  changes  to  the  prohibitions 
or  labeling  requirements  of  the 
hexavalent  chromium  rule  are  Intended 
by  this  amendment  As  amended. 


§  749.68  does  not  trigger  the  section 
12fb)  export  notificaUon  requirements 
for  exports  of  hexavalent  chromium 
.    products  such  as  certain  paints,  dyes, 
pigments,  coatings,  electroplating  and 
conversion  coating  products,  and  other 
products  containing  hexavalent 
chromium  that  cannot  be  used  to  treat 
water. 

DATES:  This  rule  shall  become  effective 
on  September  19.  1994.  hi  accordance 
with  40  CFR  23.5,  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  daylight  time 
(or  standard  time)  on  September  2 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  Gardner,  Office  of 
Enforcement  and  Compliance  Assurance 
(2245),  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington, 
DC  20460,  Telephone:  202-260-8858. 
SUPPLEMENTARY  MFORMATION:  In  the 
Federal  Register  of  November  30,  1993 
(58  FR  63148),  EPA  proposed  an 
amendment  tn  40  CFR  part  749,  subpart 
D,  which  prohibits  the  use  of  hexavalent 
chromium  (Cr*6)-based  water  treatment 
chemicals  in  comfort  cooling  towere 
(CCTs)  and  the  distribution  of  such 
chemicals  in  commerce  for  use  in  CCTs. 
The  regulatory  text  of  today's 
amendment  is  identical  to  the  regulatory 
text  of  the  proposed  amendment. 
Comments  received  on  the  proposed 
amendment  are  addressed  in  Unit  V  of 
this  preamble.  Today's  amendment 
modifies  40  CFR  749.68  to  clarify  that 
only  Cr  *6  chemicals  that  can  be  used 
for  water  treatment  are  the  subjects  of 
the  regulation,  not  other  Cr*' 
chemicals.  This  change  limits  the  scofie 


of  TSCA  secUon  12(b)  export 
notifications  currently  required  for  Cr "  * 
chemicals. 

I.  Authority 

This  amendment  is  being 
promulgated  pursuant  to  TSCA  sections 
6  (15  U.S.C.  2605)  and  12(b)  (15  U.S.C 
2611(b)).  SecUon  6  of  TSCA  authorizes 
EPA  to  impose  regulatory  controls  if 
EPA  finds  that  there  is  a  reasonable 
basis  to  conclude  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  a  chemical  substance 
or  mixture  presents  or  will  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment  Under  this 
authority.  EPA  issued  a  final  rule  in  the 
Federal  Register  of  January  3. 1990  (55 
FR  222).  that  prohibits  the  use  of  Cr*6- 
based  water  treatment  chemicals  in 
CCTs  and  the  distribution  in  commerce 
of  Cr  *  ^based  water  treatment 
chemicals  for  use  in  CCTs  (40  part  CFR 
749,  subpart  D).  The  rule  also  requires 
persons  who  distribute  in  commerce 
Cr  ^*-based  water  treatment  chemicals 
to  label  the  containers  of  the  chemicals 

SecUon  12(b)  of  TSCA  requires  Uiat 
any  person  who  exports  or  intends  to 
export  to  a  foreign  country  a  chemical 
substance  or  mixture  for  which:  (1 )  The 
submission  of  data  is  required  under 
TSCA  secUon  4  (15  U.S.C  2603)  or  5(1)) 
(15  U.S.C.  2604(b)):  (2)  an  order  has 
been  issued  under  secUon  5;  (3)  a  rule 
has  been  proposed  or  promulgated 
under  secUon  5  or  6  (15  U.S.C  2605): 
or  (4)  relief  has  been  granted  under 
section  5  or  7  (15  U.S.C.  2606)  to  notify 
the  Administrator  of  EPA  of  such 
exportation  or  intent  to  export.  Upon 
receipt  of  such  noUficaUon,  section 
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12(b)  of  TSCA  requires  EPA  to  furnish 
the  government  of  the  importing 
coimtry  with:  notice  of  the  availability 
of  data  received  pursuant  to  action 
under  section  4  or  S(b),  or  notice  of  such 
rule,  order,  action,  or  relief  imder 
section  5, 6,  or  7.  EPA  promulgated  a 
rule  setting  forth  the  export  notiHcation 
requirements  of  TSCA  section  12(b) 
under  40  CFR  part  707,  subpart  D.  EPA 
amended  the  export  notification  rule  to 
limit  notifications  triggered  by  TSCA 
section  4  actions  on  July  27,  1993  (58  FR 
40238). 

n.  Background 

Because  the  Cr^^  rule  was 
promulgated  imder  TSCA  section  6, 
export  notification  requirements  under 
section  12(b)  are  triggered.  Currently,  all 
Cr**  chemicals  are  subject  to  section 
12(b)  because  the  term  "Cr"^* 
chemicals"  is  presently  defined  in 
§  749.68(d)(10)  as  "any  combination  of 
chemical  substances  containing 
hexavalent  chromium  and  includes 
hexavalent  chromium-based  water 
treatment  chemicals."  Thus,  for 
example,  the  export  of  paint  containing 
a  Cr'*'^  chemical  that  cannot  be  used  for 
water  treatment  would  currently  trigger 
the  section  12(b)  notification 
requirements. 

m  the  preamble  to  the  final  Cr  "^  ^  rule, 
EPA  stated  that  pursuant  to  TSCA 
section  12(b)  and  40  CFR  part  707, 
subpart  D,  persons  who  export  or  intend 
to  export  Cr**  chemicals  are  required  to 
notify  EPA  of  those  activities.  EPA 
indicated  that  export  notification  would 
be  required  for  all  Cr  *  *  exports 
"because  the  substance  subject  to  the 
rule  is  Cr+*"  and  that  it  did  not  believe 
that  the  requirement  should  be 
narrowed,  as  a  practical  matter,  because 
of  the  difficulty  in  determining  the  end 
use  of  the  Cr  *  *  at  the  time  of  export. 
EPA  also  anticipated  that  the  burden  of 
the  notification  requirements  that  would 
be  triggered  by  the  export  of  Cr  **  for 
uses  not  regulated  by  the  rule  would  be 
minimal. 

After  promulgation  of  the  final  Cr  *  * 
rule,  the  Chrome  Coalition  filed  a 
Petition  for  Review  with  the  United 
States  Court  of  Appeals,  Ehstrict  of 
"Columbia  Qrcuit  dated  April  17. 1990 
(Chrome  Coalition  v.  U.S. 
Environmental  Protection  Agency,  No. 
90-1138).  In  the  petition,  the  Chrome 
Coalition  argued  that  because  EPA 
failed  to  set  for*h  its  interpretation  of 
TSCA  section  12(b)  in  the  proposed 
rule,  the  public  was  unable  to  comment 
on  that  interpretation.  Additionally, 
they  argued  that  EPA's  interpretation  of 
section  12(b)  is  too  broad  in  the  context 
of  the  Cr'*'*  rule,  and  imposes  an 
unnecessary  burden  on  any  business 


that  exports  products  containing  Cr**, 
even  when  the  products  cannot  be  used 
in  water  treatment.  As  a  part  of  the 
settlement  reached  with  the  Chrome 
Coalition  on  December  15, 1992,  EPA 
agreed  to  promulgate  a  rule  that 
addressed  the  concerns  raised  by  the 
Coalition.  The  Settlement  Agreement 
was  filed  with  the  United  States  Court 
of  Appeals,  District  of  Columbia  Circuit 
on  January  7, 1993. 

In  light  of  the  Chrome  Coalition's 
Petition,  EPA  reevaluated  the  need  to 
broadly  require  export  notification  for 
all  Cr  *  *  chemicals  and  proposed  to 
modify  the  rule  to  clarify  it  on 
November  30,  1993  (58  FR  63148). 

III.  Summary  of  this  Final  Rule 

EPA  is  amending  the  Cr**  rule  solely 
to  clarify  the  scope  of  coverage  of  the 
rule,  thereby  limiting  the  scope  of  the 
required  section  12(b)  notifications. 
This  rule  will  require  notification  under 
40  CFR  part  707,  subpart  D,  for  the 
export  or  intended  export  of  Cr** 
chemicals  that  can  be  used  for  water 
treatment.  EPA  is  listing  in  §  749.68 
certain  specific  Cr**  chemicals  that  the 
Agency  believes  can  be  used  to  treat 
water.  This  is  not  meant  to  be  a 
complete  listing  of  all  Cr^*  chemicals 
that  can  be  used  to  treat  water,  but 
rather  a  listing  of  examples.  The  export 
of  any  Cr**  chemicals  alone,  or  in 
combination  with  other  chemical 
substances  when  the  mixture  can  be 
used  to  treat  water  cooling  systems,  will 
trigger  the  TSCA  section  12(b)  export 
notification  requirements. 

Under  existing  language  of  the  Cr  *  *■ 
rule.  TSCA  section  12(b)  export 
notification  is  required  for  all  Cr** 
compounds,  if  they  are  exported  alone, 
or  in  combination  with  other 
substances,  even  if  the  exported  product 
cartnot  be  used  to  treat  water.  With 
today's  amendment,  exporters  of 
hexavalent  chromium  products  such  as 
paints,  dyes,  pigments,  electroplating 
and  conversion  coating  products,  and 
other  substances  containing  Cr  *  *  that 
cannot  be  used  to  treat  water  will  not 
need  to  report  the  export  to  EPA  under 
TSCA  section  12(b).  To  accomplish  this, 
EPA  is  amending  tlie  subject  of  the  Cr  ** 
rule,  certain  definitions,  and  other 
appropriate  provisions,  as  discussed 
below. 

rv.  Discussion  of  this  Final  Rule 

Exports  of  certain  Cr**  chemicals 
(e.g..  in  such  products  as  paints,  dyes, 
pigments,  electroplating  and  conversion 
coating  products)  may  now  be  triggering 
TSCA  section  12(b)  export  notifications 
in  more  cases  than  are  necessary  to 
reasonably  carry  out  the  purposes  of 
TSCA  section  12(b)  and  the  section  6 


Cr**  rule.  EPA  believes  the  current 
burden  associated  with  exporters 
providing  notification  for  exports  of 
Cr"^^  chemicals  that  cannot  be  used  for 
water  treatment  to  be  substantial, 
without  providing  any  appreciable 
reduction  in  the  risk  addressed  in  the 
Cr**  rule.  In  addition,  the  benefits  to 
countries  receiving  these  notifications 
are  thought  to  be  minimal.  This 
amendment  modifies  §  749.68  to  clarify 
that  only  Cr*'  chemicals  that  can  be 
used  to  treat  water  are  the  subjects  of 
the  Cr**  rule.  Because  the  amended 
regulation  will  address  the  risk  concerns 
identified  as  the  basis  for  the  existing 
Cr +*  rule,  but  at  a  lower  cost,  EPA  finds 
that  the  amended  rule  will  continue  to 
protect  human  health  and  the 
environment  against  unreasonable  risk 
of  injury.  Moreover,  this  change,  EPA 
believes,  will  provide  to  importing 
countries  information  more  reflective  of 
EPA's  concerns  and  will  further 
Congress'  intent,  pursuant  to  TSCA 
section  2(c)  (15  U.S.C.  2601  (c))  that 
EPA  administer  TSCA  "in  a  reasonable 
and  prudent  manner." 

This  change  is  supported  by  the  TSCA 
section  6  Cr"^*  rulemaking  effort.  The 
supporting  documentation  used  by  EPA 
to  promulgate  the  Cr"^*  rule  focused  on 
data  regarding  Cr+*  emissions  from 
CCTs  (55  FR  222  at  224).  A  background 
document.  "Chromium  Emissions  from 
Comfort  Cooling  Towers  -  Background 
Information  for  Proposed  Standards" 
(EPA-450/3-87-010a),  March  1, 1988 
(OPTS  61012)  described  EPA's 
regulatory  alternatives  and  expected 
impacts.  The  information-gathering, 
analysis,  and  rulemaking  were  used 
solely  to  support  a  TSCA  section  6 
determination  regarding  Cr"^ '-based 
water  treatment  chemicals  and  not  all 
possible  Cr*'  mixtures  and  products. 
Therefore,  EPA  believes  that  this 
amendment  is  consistent  with  the 
originally  intended  scope  and  coverage 
of  the  TSCA  section  6  regulations. 

The  revised  regulatory  language 
clarifies  that  the  chemicals  subject  to 
the  rule  are  any  Cr**  chemicals  that  can 
be  used  to  treat  water,  either  alone  or  in 
combination  with  other  chemicals, 
where  the  mixture  can  be  used  to  treat 
water.  As  stated  above,  the  intended 
e^ect  of  this  change  is  to  reduce  the 
scope  of  the  TSCA  section  12(b)  export 
notifications  that  are  triggered  by 
§  749.68. 

Currently,  the  section  heading  of 
§  749.68  reads  "Hexavalent  chromium 
chemicals  in  comfort  cooling  towers." 
EPA  believes  that  a  mora  appropriate 
focus  and  heading  for  the  rule  is 
"Hexavalent  chromium-based  water 
treatment  chemicals  in  cooling 
systems,"  and  is  therefore  implementing 
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this  change.  Also,  because  the  tenn 
"hexavalent  chromium  chemicals"  in 
the  current  §  749.68(d)(10)  will  no 
longer  be  used,  the  definition  is 
dropped. 

As  discussed  above,  the  TSCA  section 
12(b)  export  notification  requirements 
are  triggered  by  the  export  of  certain 
chemical  substances  or  mixtures  that  are 
the  subjects  of  certain  actions  under 
TSCA,  including  Cr^^because  of  the 
section  6  Cr"^*  rule.  Currently. 
§  749.68(a)  states: 

(a)  Chemical  substance  subjecl  to  this 
section.  Hexavalent  chromium,  usually  in  the 
fonn  of  sodium  dichromate  (CAS  No.  10588- 
01-9).  is  subject  to  this  section. 

Today.  §  749.68(aJ  is  amended  to 
state: 

(a)  Chemicals  subject  to  this  section. 
Hexavalent  chromium-based  water  treatment 
chemicals  that  contain  hexavalent  chromium, 
usually  in  the  form  of  sodium  dichromate 
(CAS  No.  10588-01-9).  are  subject  to  this 
section.  Other  examples  of  hexavalent 
chromium  compounds  that  can  be  used  to 
treat  water  are:  Chromic  acid  (CAS  No.  7738- 
94-5).  chromium  trioxide  (CAS  No.  1333- 
83-0),  dichromic  acid  (CAS  No.  13530-68- 
2).  potassium  chromate  (CAS  No.  7789-00- 
6).  potassium  dichromate  (CAS  No.  7778-50- 
9).  sodium  chromate  (CAS  No.  7775-11-3). 
zinc  chromate  (CAS  No.  13530-65-9).  zinc 
chromate  hydroxide  (CAS  No.  153936-94-6). 
zinc  dichromate  (CAS  No.  14018-95-2).  and 
zinc  potassium  chromate  (CAS  No.  11103- 
86-9). 

By  instituting  this  amendment  in 
conjunction  with  the  other  changes 
discussed  herein,  especially  those  at 
§  749.68(d)(ll)  (see  below),  EPA  intends 
that  only  Cr**  compounds  which  can  be 
used  to  treat  water,  either  alone  or  in 
combination  with  other  chemicals, 
where  the  mixiure  can  be  used  to  treat 
water,  would  be  subject  to  the  rule  and 
thus  the  section  12(b)  export 
notification  requirements. 

Related  to  this  change,  EPA  is 
amending  certain  language  in 
§  749.68(b).  entitled  "Purpose."  and 
§  749.68(c).  entitled  "Applicability."  to 
reflect  the  changed  focus  of  the  rule 
from  Cr*»  to  Cr**-based  water 
treatment  chemicals.  Refer  to  §  749.68(b) 
and  (c)  of  the  regulatory  text  for  the 
revised  language. 

EPA  is  also  adding  a  chemical 
definition  of  Cr^*  in  §  749.68(d)(10)  to 
clarify  the  revised  subject  of  the  rule. 
The  definition  of  Cr**  is  now  "the 
oxidation  state  of  chromium  with  an 
oxidation  number  of +6;  a  coordination 
number  of  4  and  tetrahedral  geometry." 

Another  key  change  is  a  revised 
definition  of  "hexavalent  chromium- 
based  water  treatment  chemicals."  The 
current  definition  in  §  749.68(d)(ll) 
states  that  "hexavalent  chromium-based 


water  treatment  chemicals  means  any 
hexavalent  chromiiun,  alone  or  in 
combination  with  other  water  treatment 
chemicals,  used  to  treat  water." 
(emphasis  added).  The  amended 
definition  states  that  "hexavalent 
chromium-based  water  treatment 
chemicals  means  any  chemical 
containing  hexavalent  chromium  which 
can  be  used  to  treat  water,  either  alone 
or  in  combination  with  other  chemicals, 
where  the  mixture  can  be  used  to  treat 
water."  (emphasis  added).  This  change 
is  intended  to  require  export 
notification  for  the  export  of  chemicals 
that  can  be  used  to  treat  water,  whether 
or  not  they  are  actually  used  to  treat 
water.  EPA  believes  that  exporters  will 
not  always  know  the  actual  end  use  of 
the  Cr  *6  product.  However.  EPA 
believes  that  exporters  are  likely  to 
know  potential  end  uses  or  how  Cr  *  * 
can  be  used.  Additionally,  to  help 
exporters  identify  which  Cr** 
compounds  can  be  used,  either  alone,  or 
in  combination  with  other  chemicals  to 
treat  water,  the  Agency  is  listing 
examples  of  such  compounds.  This 
change  is  not  intended  to  have  any 
effect  on  the  current  labeling 
requirements  or  the  prohibitions  of  the 
Cr*6rule. 

In  order  that  the  labeling 
requirements  will  not  be  affected  by  the 
changes  being  made  today.  EPA  is 
changing  the  language  of  §  749.68(g). 
Currently._the  labeling  requirement  at 
§  749.68(g)  states: 

Labeling.  (1)  Each  person  who  distributes 
in  commerce  hexavalent  chromium-based 
water  treatment  chemicals  after  February  20 
1990,  shall  affix  a  iabel.  .. 

As  the  current  definition  of 
"hexavalent  chromium-based  water 
treatment  chemicals"  in  §  749.68(d)(ll) 
is  "any  hexavalent  chromium,  alone  or 
in  combination  with  other  water 
treatment  chemicals,  used  to  treat 
water."  (emphasis  added)  labeling  is 
required  only  for  hexavalent  chromium- 
based  water  treatment  chemicals  used  to 
treat  water.  As  stated  above,  the  new 
definition  of  "hexavalent  chromium- 
based  water  treatment  chemicals"  in 
§  749.68(d)(ll)  is  "any  hexavalent 
chromium  which  can  be  used  to  treat 
water.  . ."  (emphasis  added).  Without 
changing  §  749.68(g).  this  new 
definition  would  have  the  effect  of 
expanding  the  labeling  requirements  to 
require  labeling  of  any  hexavalent 
chromium,  either  alone  or  in 
combination  with  other  chemicals,  that 
can  be  used  to  treat  water,  where  the 
mixture  can  be  used  to  treat  water. 
However,  as  the  intent  of  this 
amendment  is  not  to  change  the  scope 
of  the  labeling  requirements,  the  phrase 


"for  use  in  cooling  systems"  is  being 
added  to  §  749.68(g).  This  section  now 
reads: 

[g]  Labeling.  (1)  Each  person  who 
distributes  in  commerce  hexavalent 
chromium-based  water  treatment  chemicals 
for  use  in  cooling  svstems  after  Febmarv  20 
1990.  shall  affix  a  label.  . . 

EPA  believes  this  change,  along  with  the 
other  modifications,  will  have  the  effect 
of  maintaining  the  current  'labeling 
requirements. 

All  of  the  changes  are  meant  to  reduce 
the  scope  of  TSCA  section  12(b)  export 
notifications  writhout  affecting  the 
prohibitions  and  labefing  requirements 
in  the  current  rule.  With  today's 
amendment.  EPA  intends  that  exporters 
of  paints,  dyes,  pigments,  electroplating 
and  conversion  coating  products,  and 
other  products  containing  Cr**  that 
cannot  be  used  to  treat  water  will  not 
report  the  export  to  EPA  under  TSCA 
section  12(b).  To  accomplish  this.  EPA 
is  amending  certain  definitions  and 
other  appropriate  provisions  of  the  Cr^* 
rule  as  discussed  above.  EPA  believes 
that  today's  rule  will  reduce  the  burden 
on  the  regulated  community  in  cases 
where  export  notification  provides  little 
or  no  benefit  to  importing  countries. 

Today's  rule  is  consistent  with  other 
Agency  efforts  to  improve  the  utility  of 
these  notices  for  receiving  governments, 
and  to  optimize  the  abifity  of  EPA  to 
process  more  efficiently  export  notices 
it  receives  aimually  and  respond  to 
requests  from  foreign  governments  for 
additional  information  on  chemicals 
and  export  notices.  For  example,  on  July 
21.  1981  (46  FR  37608).  in  its  notice  on' 
"Asbestos  Export  Notification."  EPA 
clarified  the  reporting  responsibilities  of 
persons  exporting  asbestos  or  mixtures 
containing  asbestos  by  defining  which 
types  of  asbestos  require  export 
notification.  As  another  example,  on 
July  27.  1993  (58  FR  40238).  in  a 
Federal  Register  document  entitled 
"Export  Notification  Requirement; 
Change  to  Reporting  Requirements: 
Final  Rule."  EPA  issued  a  rule  that 
changed  the  current  annual  notification 
requirements  for  exporters  of  cliemical 
substances  and  mixtures  subject  to 
TSCA  section  4  test  rules  or  consent 
orders  to  a  one-Lime  (instead  of  annual) 
export  notification  per  chemical  per 
importing  country. 

EPA  believes  that  such  actions,  and 
today's  action,  will  enhance  other 
governments'  ability  to  thoughtfully 
consider  notices  received  under  TSCA 
section  12(b)  and  react  appropriately  to 
chemicals  being  imported  by  focusing    • 
export  notifications  on  a  more  defined 
set  of  chemicals  that  EPA  has  identified 
for  regulatory  action.  As  EPA  stated  in 
the  preamble  to  the  final  export  < 
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notincation  rule,  "(tlhe  intended  focus 
of  the  notice  to  foreign  governments  is 
the  chemical  substance  or  mixture  and 
what  EPA  has  done  or  found  out  about 

it •'  (45  FR  82844,  December  16. 

1980).  Since  the  primary  purpose  of 
TSCA  section  12(b)  export  notification 
is  to  alert  and  inform  other  governments 
of  hazards  that  may  be  associated  with 
a  chemical  sub^ance  or  mixture,  it  is 
important  that  the  export  notification 
requirements  are  implemented  in  a 
manner  that  efficiently  conveys  EPA's 
concerns.  EPA  believes  that  today's 
amendment  will  increase  the  efficiency 
of  the  operation  of  the  section  1 2(b) 
requirement  as  applied  to  the  Ct**'  rule 
by  eliminating  the  current  export 
notifications  associated  with  the  export 
ofCi*'>  chemicals  that  cannot  be  used 
to  treat  water. 

V.  Significant  ronunents  on  the 
PropoMdRuIe 

One  a»nmenter  requested  that  EPA 
ex|»essly  mention  electroplating  and 
conversion  oocrting  products  among  the 
examples  of  products  excluded  from  the 
TSCA  section  12(b)  notific^on 
reqiiirement.  Based  on  a  technical 
evaluation  of  this  request,  in 
appropriate  sections  of  the  preamble  of 
this  final  rule,  EPA  is  adding 
electroplating  and  conversion  coating 
products  as  examples  of  products 
excluded  from  the  export  notification 
requirement  because  these  products 
containing  hexavalent  chromium  cannot 
be  used  to  treat  water.  However.  EPA 
does  not  intend  that  the  listing  of 
specific  examples  should  exclude  any 
other  products  that  caxmot  be  used  to 
treat  water. 

A  second  comment  was  that  EPA 
revise  the  definition  of  "hexavalent 
chromium-bttMici  water  treatment 
chemicals"  to  encompass  only 
hexavalent  chromium  "intended"  for 
use  in  treating  water,  not  that  which 
"can  be"  so  i^ed.  EPA  considered  the 
option  of  substituting  hexavalent 
chromium  "intended"  for  use  in  treating 
water  for  the  proposed  "can  be  used"  in 
the  defijiition  of  "hexavalent  chromium- 
based  water  treatment  chemicals,"  but 
has  decided  against  such  substitution. 
EPA  believes  it  could  be  extremely 
diffknilt  to  determine  the  exporter's 
intent  regarding  use  of  an  exported 
product,  it  IS  difficuh  to  determine  the 
"intent"  of  a  manufacturer  in  exporting 
a  substance  or  mixture.  However,  even 
if  the  intent  of  the  exporter  coukl  be 
determined  as  not  including  water 
treatment  uses,  onca  the  substance  or 
mixture  is  imported  into  the  foreagn 
country,  it  could  be  osed  for  a  water 
treadMBl  purpose  not  witlwtamting  the 
intent  of  the  eiqwrta.  Retaining  the 


"can  be  used"  definition  helps  to  ensure 
that  fiireign  countries  receivs  notice  of 
the  ioiport  of  substances  or  mixtures 
that  Gould  be  of  concern. 

Another  comment  suggested  adoplmg 
a  de  oinimis  and  impurity  exclusion  for 
the  export  of  section  12(b)  substances. 
EPA  currently  requires  export 
notification  for  any  section  12(b) 
substance  present  in  mixtures, 
excluding  articles  other  than  Pi'3 
articlus,  at  any  concentration  and 
regardless  of  whether  it  is  intentionally 
presoiit  in  the  mixture  or  is  present  as 
an  impurity.  The  suggestion  made  by 
the  commenter  is  outside  the  scope  of 
this  rulemaking.  However,  as  staled  in 
the  preamble  to  a  final  amendment 
mada  to  the  export  notification  rule  in 
the  Federal  Register  of  July  27, 1993  (58 
FR  40238),  EPA  may  examine  additional 
approaches  modifying  the  section  12(b) 
export  notification  program  In  the 
future. 

Finally,  one  commenter  requested 
that  EPA  publish  a  formal  12(b)  list  in 
the  Code  of  Federal  Regulations  (CFR). 
which  would  include  effective  and 
sunset  (termination)  dates.  Because 
section  12(b)  export  notification  is 
required  only  for  substances  that  are  the 
subject  of  certain  regulatory  actions 
taken  under  TSCA  section  4,  5,  6,  or  7, 
EPA  believes  the  notice  associated  with 
publication  of  these  underlying  actions 
in  the  Federal  Register  is  sufficient  for 
purpwses  of  section  12(b).  Moreover,  the 
notices  initiating  these  underlying 
actions  generally  include  a  specific 
discussion  of  obligations  triggered 
under  12(b).  Section  12fb)  of  TSCA 
requires  no  additional  rulemaking, 
separate  from  the  underlying  actions,  to 
trigger  the  export  notification 
requirements.  For  final  rules  and  orders, 
effective  dates  for  the  12(b) 
requirements  are  the  same  as  the 
effective  dates  of  the  underlying  actions. 
In  cases  where  the  proposed  actions 
prompt  the  section  12(b)  export 
notifications,  the  requirement  to  submit 
export  notifications  begins  30  days  after 
publication  of  the  proposal  in  the 
Federal  Registo-.  See  40  CFR  707.&5(b). 
Sunset  dates  (i.e.,  dates  that  certain 
requirements  terminate)  for  purpose  of 
TSCA  section  12(b)  apply  only  where 
the  underlying  requirement  prompting 
the  export  notifications  are  TSCA 
section  4  or  5(b)  actions.  As  stated  in  the 
preanble  to  the  TSCA  section  12(b) 
Export  Notification  Rule  amendments  in 
the  Federal  Register  of  ]uly  27. 1993  (58 
FR  40238).  these  suitset  dates  coincide 
with  the  expiration  of  the  test  data 
reimbursement  period  as  defined  at  40 
CFR  790.3.  In  the  near  future,  EPA  plans 
to  issue  a  Federal  Register  notice  listing 
test  data  reimbursement  period 


expiration  dates  for  certain  TSCA 
section  4  substances. 

As  recognized  by  the  commenter,  EPA 
currently  makes  available  an  informal 
list  of  substances  subject  to  section  12(b) 
export  notification  that  is  updated  on  or 
about  a  quarterly  basis.  Although 
inadvertent  omission  from  this  section 
12(b)  list  does  not  excuse  non- 
compliance with  the  statutory 
requirements  of  section  12(b),  EPA 
believes  it  does  serve  as  a  valuable 
compliance  aid.  In  light  of  the  above, 
EPA  believes  that  publication  of  the 
section  12(b)  hst  in  the  CFR  is  not 
warranted  at  the  present  time. 

VI.  Confidentiality 

A  person  may  assert  a  claim  of 
confidentiality  for  any  information, 
submitted  to  EPA  in  connection  with 
this  rule.  Any  claim  of  confidentiality 
must  accom{iany  the  information  so 
claimed  when  it  is  submitted  to  EPA. 
Persons  must  mark  information  dainwd 
as  confidential  by  circling,  bracketing, 
or  underlining  it,  and  roeuHdng  it  with 
"CONFIECNTIAL"  or  some  other 
appropriate  designation.  EPA  will 
disclose  information  subject  to  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by  section  14  of  TSCA  and  40 
CFR  part  2.  Subpart  B.  If  a  person  does 
not  a^ert  a  claim  of  confitfentiality  for 
information  at  the  time  it  is  submitted 
to  EPA.  EPA  may  make  the  infonnation 
pubUc  without  further  notice  to  that 
person. 

VII.  Economic  Impact 

In  a  support  document  entitled 
Economic  Analysis  of  the  Amendment 
to  the  TSCA  Section  6  Rule  for 
Hexavalent  Chromium,  dated  April 
1994,  EPA  has  evaluated  potential 
changes  in  costs  to  the  Cr  *'  ^  rule  that 
would  be  associated  with  these 
amendments.  The  total  savings  to 
industry  and  EPA  associated  with  this 
amendment  are  estimated  to  be  S5,400 
to  $16,300  per  year.  EPA's  complete 
economic  analysis  is  available  in  the 
public  rpcord  for  this  rukf  (C»»PTS- 
61018). 

VIII.  Ralemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (dodcet  niunber  QPPTS 
61018A).  The  record  Includes  basic 
information  considoed  by  EPA  in 
developing  this  rule.  EPA  has 
suppl^oented  the  record  with  all 
written  comments  and  additional 
information  as  it  was  received.  In 
additicm  to  the  proposed  rula  (58  FR 
63 148.  November  30. 1933)  and 
comments  received  on  the  pn^Msal,  the 
record  now  Inchidea  the  foUowing; 


Federal  Register  /  Vol.  59.  No.  160  /  Friday.  August  19.  1994  /  Rules  and  Regulation. 


42773 


(1)  "Prohibitions  of  Hexavalent 
Chromium  Chemicals  in  Comfort 
Cooling  Towers;  Final  Rule."  55  FR  222 
January  3. 1990. 

(2)  Chrome  Coalition,  re:  Petition  - 
Chrome  Coalition  v.  United  States 
Environmental  Protection  Agency  No 
90-1138.  April  17.  1990. 

(3)  Chrome  Coalition,  re:  Settlement 
Agreement  No.  90-1138.  December  15. 
1992. 

(4)  "Asbestos  Export  Notification  "  46 
FR  37608.  July  21. 1981. 

(5)  "Export  Notification 
Requirements;  Proposed  Change  to 
Reporting  Requirements."  54  FR  29524 
July  12.  1989. 

(6)  "Chemical  Imports  and  Exports: 
Notification  of  Export."  45  FR  82844, 
December  16, 1980. 

(7)"Export  Notification  Requirement: 
Change  to  Reporting  Requirements: 
Final  Rule."  58  FR  40238.  July  27. 1993 

(8)  U.S.  EPA  OPPTS.  EETD.  Economic 
Analysis  of  Proposed  Amendments  to 
the  TSCA  Section  6  Rule  for  Hexavalent 
Chromium,  May  1993. 

(9)  U.S.  EPA  OPPTS.  EETD.  Economic 
Analysis  of  the  Amendment  to  the 
TSCA  Section  6  Rule  for  Hexavalent 
Chromium.  April  1994. 

(10)  U.S.  EPA.  Burton.  D.S.  Letter  to 
Collier.  Shannon.  Rill  Scott.  Februarv  7 
1994.  ^ 

(11)  U.S.  EPA,  Telephone 
communication  with  General  Chemical 
Corporation.  March  17. 1994. 

A  public  version  of  this  record  is 
available  for  public  inspection  and 
copying  at  the  TSCA  Nonconfidential 
Information  Center  (NCIC).  also  known 
as  the  TSCA  Public  Docket  Office  from 
12  noon  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  TSCA 
NCIC  is  located  at  EPA  headquarters 
401  M  St..  SVV..  Rm.  NE-B607. 
Washington,  DC  20460. 

IX.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735,  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
!%nagement  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 


referred  to  as  "economically 
significant");  (2)  creating  serious 
.     inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
Mother  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses.  This  rule  actually  decreases 
the  reporting  burden  for  small 
businesses  that  export  Cr**  chemicals 
that  cannot  be  used  for  water  treatment, 
which  are  currently  subject  to  the 
reporting  requirements  of  TSCA  section 
12(b).  This  rule  would  not  add  any 
economic  burden  to  small  businesses. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  EPA  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  small  businesses. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  the 
Cr*6  Rule  at  40  CFR  part  749,  subpart 
D  under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq), 
and  has  assigned  OMB  control  number 
2060-0193  to  that  collection  activity.  In 
addition,  OMB  has  also  approved  the 
information  collection  requirements 
contained  in  the  Export  Notification 
Rule  at  40  CFR  part  707,  subpart  D 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  and  has  assigned  OMB 
control  number  2070-0030  to  that 
activity. 

The  changes  in  this  rule  are  not 
expected  to  impact  the  information 
collection  requirements  contained  in  the 
Cr*<>  Rule  at  40  CFR  part  749.  subpart 
D,  and  EPA  does  not  expect  to  change 
the  burden  estimates  approved  by  OMB 
under  OMB  control  number  2060-0193. 
However,  since  the  rule  amends  the 
applicability  of  the  information 
collection  requirements  contained  in  the 
Export  Notification  Rule  at  40  CFR  part 
707,  subpart  D,  EPA  expects  to  change 
the  burden  estimates  approved  under 
OMB  control  number  2070-0030,  and 
upon  the  signature  of  this  final  rule,  will 
submit  an  information  correction 
worksheet. 


The  rule  will  reduce  the  number  of 
export  notices  required  from  the  public 
by  approximately  237  submissions  per 
year.  Public  reporting  burden  for  the 
collection  of  information  under  40  CFR 
part  707,  "Chemical  Imports  and 
Exports."  is  estimated  to  average  .5  to 
1.5  hours  per  response,  including  time 
for  reviewing  instructions,  searching 
e.xisting  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  mformation.  Total  public  reporting 
burden  is  expected  to  decrease  as  a 
result  of  this  rule  by  approximately  119 
to  356  hours  per  vear. 

List  of  Subjects  in  40  CFR  Part  749 

Environmental  protection.  Chemicals. 
Chromium.  Cooling  systems.  Cooling 
towers,  E.xport  notification.  Hazardous 
substances,  He.xavalent  chromium-based 
water  treatment  chemicals.  Imports. 
Labeling.  Recordkeeping  and  reporting 
requirements. 

Dated:  .^ugust  12.  1194 
Carol  M.  Browner, 

Administrator. 

Therefore.  40  CFR  part  749  is 
amended  as  follows: 

PART  749— [AMENDED] 

1.  The  authority  citation  for  part  749 
continues  to  read  as  follows: 

Authority:  15  U.S  C.  2605  and  2607 

2.  In  §  749.68.  by  revising  the  section 
heading,  paragraphs  (a),  (b).  (c).  (d)(lO). 
(d)(ll).  and  (g)(1)  to  read  as  follows: 

§  749.68    Hexavalent  chromium-based 
water  treatment  chemicals  in  cooling 
systems. 

(a)  Chemicals  subject  to  this  section. 
Hexavalent  chromium-based  water 
treatment  chemicals  that  contain 
hexavalent  chromium,  usually  in  the 
form  of  sodium  dichromate  (CAS  .\'o. 
10588-01-9).  are  subject  to  this  section 
Other  examples  of  hexavalent 
chromium  compounds  that  can  be  used 
to  treat  water  are:  Chromic  acid  (C.^S 
No.  7738-94-5),  chromium  trio.xjde 
(CAS  No.  1333-83-€).  dichromic  acid 
(C.-\S  N'o.l 3530-68-2).  potassium 
chromate  (C.\S  No.  7789-00-6). 
potassium  dichromate  (CAS  No  7778- 
50-9).  sodium  chromate  (CAS  No. 
7775-11-3).  zinc  chromate  (CAS  No. 
13530-65-9),  zinc  chromate  hydroxide 
(CAS  No.  153936-94-6).  zinc  ' 
dichromate  (CAS  No.  14018-95-2).  and 
zinc  potassium  chromate  (C.\S  No 
11103-86-9). 

(b)  Purpose.  The  purpose  of  this 
section  is  to  impose  certain 
requirements  on  activities  involving 
hexav.aient  chromium-based  water  ' 


I 

42774        Federal  lUgfater  /  Vol.  59.  No.  160  /  Friday.  Auguat  19.  1994  /  Rules  and  Regulatkms 


treatment  chemicals  to  pravent 
unreasonable  risks  associated  with 
human  exposure  to  air  emissions  of 
hexavalent  chromium  from  comfort 
cooling  towers. 

(c)  Applicability.  This  section  is 
applicable  to  use  of  hexavalent 
riiromium-based  water  treatment 
chemicals  in  comfort  cooling  towers  and 
to  distribution  in  commerce  of 
hexavalent  chromiura-bascd  water 
treatment  chemicals  for  use  in  cooling 
systems. 

(d)  •     •     • 

(10)  Hexavalent  chromium  means  the 
oxidation  state  of  chromium  with  an 
oxidation  number  of +6;  a  coordination 
number  of  4  and  tetrahedral  geometry. 

(11)  Hexavalent  chromiura-basod 
water  treatment  chemicals  means  any 
chemical  containing  hexavalent 
chromium  which  can  be  used  to  treat 
water,  either  alone  or  in  combination 
with  other  chemicals,  where  the  mixture 

can  be  used  to  treat  water. 

***** 

(g)  Labeling.  (1)  Each  person  who 
distributes  in  commerce  hexavalent 
chromium-based  water  treatment 
chemicals  for  use  in  cooling  systems 
after  February  20, 1990,  shall  affix  a 
label  or  keep  affixed  an  existing  label  in 
accordance  with  this  paragraph,  to  each 
container  of  the  chemicals.  The  label 
shall  consist  of  the  following  language: 

WARNING:  This  product  contains 
hexavalent  chromium.  Inhalation  of 
haxavalent  chromium  air  emissions  increases 
the  risk  of  lung  cancer.  Federal  Law  prohibits 
use  of  this  substance  in  comfort  cooling 
towers,  which  are  towers  that  are  optn  wafe- 
recirculation  devices  and  that  are  dedicated 
exclusively  to.  and  are  an  integral  part  of, 
healing,  ventilation,  and  airconditinaingor 
n^frigeralion  systetns. 

•  •  •  •  * 

IKR  Dor  94-20440  Filed  R-18-94;  »Ar,  ami 

BiLUMO  CODE  SSOO-SO-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Hearings  and  Appeals 

43CFRPart4 

Department  Hearings  and  Appeals 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals,, 
Interior. 

ACTION:  Final  rule. 


FOn  FURTHER  INFORMATION  CONTACT: 
Will  A.  Irwin,  Administrative  Judge, 
Interior  Board  of  Land  Appeals,  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
Telephone  703-235-3750. 
SUPPLEMENTARY  INFORMATION:  Since  this 
is  an  action  reflecting  agency 
management  and  a  change  of  address 
which  has  previously  been  effected,  the 
propt»sed  rulemaking  process  is 
dottnnined  to  be  uimecessary  and 
impractical. 

List  of  Subjects  in  43  CFR  PaH  4 

.•HdaiinistrativK  prat.tico  and 
pruct'duro,  Mines,  i^ublic  lands,  .Surface 
mining. 

Therefore,  under  authority  of  the 
St-cretarv  of  the  Interirjr  contained  in  5 
U.S.t:.  301.  §4. 11 09(a)  in  Subpart  Lof 
Part  4  of  Title  43  of  the  Code  of  Federal 
Krguliiiiuns  IS  amended  as  folhnvs: 

PART  4— {AMENDED) 

Subpart  L — Special  Rules  Applicable 
to  Surface  Coal  Mining  Hearirvgs  and 
Appeals 

1.  The  authority  citation  for  Part  4. 
Subpart  L,  continues  to  read: 

Authority:  30  U.S.C.  1256. 1260, 13ei, 
12f)4,  K'f.H'  1271.  1272,1275,  1293;5U.&C 
301. 

2.  Section  4.1 109  is  amended  by 
changing  the  address  Usted  in  paragraph 
(a)  for  the  Office  of  the  Field  Solicitor 

in  Knoxville,  Tennessee,  for  regular  U.S. 
mail  service,  to  read  as  follow.s; 

§4.1109    Service, 
(a)*  *  • 
Enst  of  the  Mississippi  River — 

Regular  U.S.  Mail:  530  S.  r,ay  Street, 
Koem  308,  Knoxville,  Tennessee  37002. 


ACTION:  Pixkal  rule. 


Ilrited.  August  1, 1394. 
Bonnie  R.  Cohen, 

A.<:iislnT\t  Secretary—  Polii'v.  Mano^emtint 

(iiuil^Ltdget 

IFR  Doc.  94-20391  Fifed  »-18-94;  8:45  am) 
BI(.ljNC  COOE  dlO-TS-M 


SUMMARY:  This  dooiment  updates  the 
address  of  the  Office  of  the  Field 
Solicitor  in  Knoxville,  Tennessee,  for 
regular  U.S.  mail  service,  listed  in  43 
CFR  4.1109(a). 
EFFECTIVE  DATE:  August  19,1994. 


Fish  and  Wildlife  Service 

50  CFR  Part  24 

RIM  iai8-AC38 

Enctangered  and  Threatened  WHdllfe 
and  Plants;  Designated  Ports  for 
Listed  Plants 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


SUMMARY:  The  Fish  and  WildHfe  Service 
(Service)  hereby  amends  the  regulations 
that  establish  designated  ports  for  the 
importatioD,  exportation,  and 
reexportation  of  plants  by  adding  the 
U.S.  Department  of  Agriculture  fUSDA) 
ports  at  Gulfport,  MS,  Portland,  OR,  and 
Vancouver,  WA,  as  designated  ports  for 
the  importation  of  logs  and  lumber  from 
trees  tiiat  are  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
or  listed  under  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fau.na  and  Flora 
(CITES).  The  USDA  has  adequate 
facilities  and  personnel  at  these  ports  to 
qualify  the  ports  as  designated  ports  for 
the  importation,  exportation,  and 
reexportation  of  plants  under  the  terms 
of  the  Act  and  CITES;  The  addition  of 
these  ports  to  the  list  of  designated  ports 
will  fadlitato  trade  and  the  enforcement 
of  the  Act  and  CITES. 
EFFECTIVE  DATE:  August  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  1849  C  Street  NW., 
(MS  420  C  ARLSQ).  Washington.  DC 
20240,  telephone  (703)  358-2093. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (.^ct),  requires,  among  other 
things,  that  plants  be  imported, 
exported,  or  reexported  only  at 
designated  ports  or,  under  certain 
limited  circumstances,  at  nondesignated 
ports.  Section  9ff)  of  the  Act  (16  U.S.C. 
1538[n)  provides  for  the  designation  of 
ports.  Under  section  9(0(1).  the 
Secretary  of  the  Interior  (Secretary)  has 
the  authority  to  establish  designated 
ports  based  on  a  finding  that  such  an 
action  would  facilitate  enforcement  of 
the  Act  and  reduce  the  costs  of  that 
enfort.ement.  The  United  States 
Department  of  Agriculture  (USDA)  and 
the  Secretary  are  responsible  for 
enforcing  provisions  of  the  Act  and  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  relating  to  the 
importation,  exportation,  and 
reexportation  of  plants  listed  as 
endangered  or  threatened  under  the  Act 
or  listed  under  QTES. 

The  regulations  in  50  CFR  part  24, 
"Importation  and  Exportation  of 
Plants,"  are  for  the  purpose  of 
estabhshing  ports  for  the  importation, 
exportation,  and  reexportation  of  planta. 
Plants  that  are  listed  as  endangered  or 
tiireateiied  in  50  CFR  17.12  or  in  the 
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appendices  to  CITES  in  50  CFR  23.23 
are  required  to  be  accompanied  by 
documentation  and  may  be  imported, 
exported,  or  reexported  only  at  one  of 
the  USDA  ports  listed  in  section 
24.12(a)  of  the  n^gulations.  Certain  other 
USDA  ports  are  designated  for  the 
importation,  exportation,  or 
reexportation  of  specific  lislrd  plants. 
Section  24.12(e)  of  the  regulations 
contains  a  list  of  USDA  ports  that  aru, 
for  the  purposes  of  the  Act  and  CTTES, 
designated  ports  for  the  importation, 
exportation,  and  reexportation  of  plants 
that  are  not  listed  as  endangered  or 
threatened.  (The  USDA  regulations  in  7 
CFR  319.37  contain  addiUonal 
prohihiLions  and  restrictions  governing 
the  importation  of  plants  through  those 
ports.) 

In  a  iMarch  24, 1994.  Federal  Register 
noUce  (59  FR  13921),  the  Service 
proposed  that  the  USDA  ports  at 
Gulfport,  MS,  Portland,  OR.  and 
Vancouver,  WA,  be  listed  as  designated 

fiorts  for  the  importation  of  logs  and 
umber  from  trees  that  are  listed  as 
endangered  or  threatened  under  the  Act 
or  listed  luidcr  CITES. 

Comments  Submitted 

The  Service's  March  24, 1994,notice 
invited  the  submissioo  of  written 
comments  regarding  the  proposal  for  a 
60-day  comment  period  ending  on  May 
23, 1994.  One  comment  was  received  by 
that  date,  from  a  lumber  company.  The 
commenter  fully  supported  the 
proposed  rule. 

Requests  ftir  Public  Hearing 

Set  tion  9(0(1)  of  the  Act  provicies  that 
any  person  may  request  an  opportunity 
to  comment  at  a  public  bearing  before 
the  .Secretary  of  the  Interior  confers        ^ 
designated  port  status  on  any  port. 
Accordingly,  the  Service's  March  24, 
1994.  notice  invited  public  hearing 
requtrsts,  which  were  required  to  b«i 
_  n-(:t>)ved  by  the  Service  on  or  before 
May  9,  1994.  Nc  such  rwjuests  were 
rec'.ived. 

Treasury  Department  Approval  To 
Designate  Proposed  Ports 

.S(:c  ;i(.n  iJlQf IJ  of  i>.p  A(.t  also 
provide.s,  in  p<irt,  that; 

"For  the  purpose  of  f<:(  i.'.tanni^ 
enfori.pni«ii  nf  ihis  chap'er  and 
n.'ducing  ro>ts  thereof  the  .Set  rft„r.'  oi 
lb'  ii.lerior  wlih  appru\  al  of  ;J'.r 
Socrct.'in.  o[  tl.t-  Treasurj  tani  afur 
niili;  f     id  opiu^r! unity  ff.r  public 
hcnrijjj^  h:a> .  by  r-guiation,  deai{;.'i.,'te 
pi'rtr  ...d  change  ;uch  dci.>gjwtions."' 

.".  j  proval  froi,!  thr  ScaUary  ol  tho' 
Treasury  was  obtajued  in  aix  or;!.incft 
XV) rh  these  prt'vi.sious 


Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rulp.  the  ServicR 
is  adopting  the  provisions  of  the 
proposal  as  a  final  rule. 

Effective  Date 

The  luffed  of  this  nile  i?:  to  grant  an 
exemption  froi:i  16  V.S.C.  1538(f), 
which  generally  prohibits  importation 
of  wildlife  and  plants  except  at  such 
ports  as  may  1)"  dpsi(;natcd. 
Accordingly,  it  may  be  given  immediate 
effrrt  under  5  U  S  C  553(d)(1),  which 
permits  a  rule  that  "grant.-s  or  recognizes 
an  exemption  or  relieves  a  reslriaion" 
to  Ikj  given  immediate  effert. 

Executive  Order  12866  and  Regnlafory 
Flexibility  Act 

This  rule  was  not  subject  to  OfSce  of 
Management  and  Budget  (OMB)  review 
under  Exeaitive  Order  12866. 

The  Service  believes  that  establishing 
the  USDA  ports  at  Gulfport,  MS, 
Portland,  OR,  and  Vancouver,  VVA.  as 
designated  ports  for  the  importation  of 
logs  and  lumber  from  trees  listed  as 
endangered  or  threatened  under  the  Act 
or  listed  under  CITES  will  have  a 
positive  economic  impact.  These  ports 
are  major  ports  of  entry  for  logs  and 
lumber,  but  they  had  not  been 
designated  as  ports  for  the  importation 
of  logs  and  lumber  from  Usled  trees 
(prior  to  the  effective  date  of  this  rule). 
Presently,  importers  wishing  to  import 
logs  and  lumber  from  listed  trees  into  a 
U.S.  port  on  the  Gulf  of  Mexico  can  use 
only  Mobile.  AL,  New  Orleans.  LA.  and 
Houston  and  Brownsville,  TX.  Importers 
wishing  to  import  logs  and  lumber  from 
listed  trees  into  a  port  in  the 
northwestern  United  States  have  only 
t.he  po.t-t  of  Seattle,  VVA.  Adding 
Gulfport,  MS,  Portland.  OR.  end 
Vani ouver,  VV.-\  to  the  I;st  of  designated 
ports  for  the  iroportarion  of  lotjs  and 
luiiib«;r  from  trees  listed  as  endsng«>r»»«l 
c;r  thn';i!r-nod  under  the  .«ict  or  listed 
nncf'^r  CITES  wnll  result  in  a  saving*-  in 
tiiiif  and  trsnspo.rtation  costs  for 
importers  of  logs  .i.nd  lumber. 

Uader  these  cirrumstanfes,  tho 
Servii  <•-  has  detem.-ne.i  fhat  this  artiin 
will  not  h-ive  a  si;;nfjL?iit  ^x;on'lrnic 
effect  oa  a  siibst.uitiai  nu.Tibei  of  small 
entities,  as  described  in  the  Repobtcry 
Flexibility  Act  (5  L'.f-  C.  wn) 

National  EnvironmenfaJ  Fohry  Act 

^  Thp  .Spni'.e  has  ci-  :■•  ntMued  that  this 
Hn.)!  n:!e  adJinH  dtb';;ruir;d  ports  under 
authonty  of  the  En Jaji|r;f-rcd  Sptcios  Afl 
of  1973  for  the  importatfcn  of  piants  is 
not  a  major  Fede.rv"!  .j;  ijon  wbi(-h  will 
sicriifi^.-inilv  affect  ihi-  qnaisly  oi  the 
bnrr.;.n  envimnraeiit  '."'ilhin  tlic  meaning 
or.-.ei.tion  102(J)(C)  of  the  N'.^tu.nal 
Environmental  Po!n  y  Ai ;  of  l'c>bn 


Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  19bO  (44  U.S.C  3S01 
et  seq.]. 

List  or  Subjects  in  50  CFR  Part  24 

Endangered  and  threatened  species, 
exports,  harbors,  imports  and  plants.  ' 

Accordingly,  we  are  amending  50  CFR 
part  24  as  follows: 

PA  RT  24-liyiPORTATlON  AND 
EXPORTATfON  OF  PLAffTS 

1 .  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

AudHHity:  Sees.  9(0(1),  lifO.  Pub.  L  93- 
205.  87  Stat.  893,  897  (16  U.S.C  15M(f)(1), 
1540(f)) 

§24.12    [Amended] 

2.  In  §  24.12,  paragraph  (e)  is 
amended  by  adding  the  words 
"Gulfport,  Mississippi;"  after 
"Baltimore.  Maryland;",  by  adding  the 
words  "Portland,  Oregon;"  after 
"Wilmington  and  Morebead  Qty,  North 
Carolina;",  and  by  removing  the  words 
"and  Norfolk,  Virginia,"  and  adding  the 
words  "Norfolk,  Virginia;  and 
Vancouver.  Washington,"  in  their  place 

Dated:  )uly  18.  19«-1. 

George  T.  Frampton, 

Assistant  S«^/T;ton-.  Fish  and  Wildlife  and 
Parks. 

(FR  D«,.  94-20407  Filed  i»-lB-'>4,  8  45  ami 

BU.UNO  CODE  4310-65-P 


DEPARTME^^■  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Adminlst'3lion 

50  CFR  Part  301 

Pocket  No.  931235-4107:  ID.  081194F) 

Pacific  Halibut  Fisheries 

AGENCY:  NalionjI  Ma/ine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

A'.-.icsphenc  Adi.a.nistr?i;;on  (NO/\.'\). 

Cf.innierco 

ACTION:  Notif  e  of  inseason  action. 

SJMMABY:  Tho  Assistant  Ad:ninistrdtoT 
forF:'.!uT.-„  NnAA.(,r  hi  half  of  the 
hitemi.?ior:al  I'.idfii:  Halibut 
CoinriiKsinn  [IPWl  ]  publishes  notii  e  t  f 
this  iuseascn  action  pi:rsuant  tc  IFUr 
regulation*  apr-^rovr-^  bv  ;he  U..S. 
Crr>(  rninen'  tooo-  )>m  the  Fsrific 
liaiibui  fishery.  T>>is  .jctifin  is  inten(ieii 
to  Pi.har.f  e  the  t -^ns)  rvition  of  Farifir 
haliliut  stocks  in  order  to  help  ."^usLiin 
them  at  ,in  .itlcqi^ate  level  in  the 
northt  rr,  P«f  ific  Oceim  a;i<l  RerinL'  .Vm 


/ 


42776        Federal  Register  /  Vol.  59.  No.  160  /  Friday.  August  19.  1994  /  Rules  and  Regurations 


EFFECTIVE  DATE:  Area  4C:  August  5. 
1994.  through  December  31.  1994;  Area 
2A:  August  4. 1994,  through  December 
31. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  telephone  907-586- 
7221;  William  \V.  Stelle.  Jr..  telephone 
206-526-6140;  or  Donald  McCaughran. 
telephone  206-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953).  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29, 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522.  May 
2. 1994).  On  behalf  of  the  IPHC,  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  S'o.  1 4 
Area  4C  Closed  to  Halibut  Fishing 

Landings  from  the  August  3-4  fishing 
period  in  Area  4C  totaled  34,000  lb 
(13.42  metric  tons  (mt)).  This  brings  the 
season  total  to  715.000  lb  (324.32  mt). 
slightly  exceeding  the  700.000  lb 
(317.51  mt)  catch  limit.  Area  4C  is  now 
closed  to  halibut  fishing  for  the 
remainder  of  1994. 

Area  2A  Commercial  Halibut  Fishery 
Closed 

The  IPHC  estimates  that  the  Area  2.\ 
catch  limit  of  178,500  lb  (80.96  mt)  was 
reached  after  the  August  3  fishing 
period.  Therefore,  Area  2A  is  closed  to 
commercial  halibut  fishing  for  the 
remainder  of  1994. 

Area  2B  Canadian  Commercial  Fishery 
Update 

Canadian  halibut  landmgs  from  Area 
28  total  7.4  million  lb  ((3.356.61  mt) 
through  August  8.  leaving  2.6  million  lb 
(1,179.35  mt)  of  the  catch  limit  to  be 
caught.  The  fishery  will  continue  until 
all  individual  vessel  quotas  have  been 
filled,  or  November  15.  whichever  is 
earlier. 


Dated  .August  15.  1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservjtion  and  Management,  Xational 
Marine  Fisheries  Sen-ice. 
[FR  Doc.  94-20385  Filed  8-18-94;  8:45  ami 
BILLING  COOE  3510-22-F 

50  CFR  Part  672 

[DockefNo.  931199-4042;  I.D.  081594B] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce 

ACTION!  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA).  except  directed  fishing  for 
pollock  by  vessels  using  pelagic  trawl 
gear  in  those  portions  of  the  GOA  that 
remain  open  to  directed  fishing  for 
pollock.  This  action  is  necessary 
because  the  third  seasonal  bycatch 
allowance  of  Pacific  halibut  apportioned 
to  the  shallow-water  species  fishery  in 
the  GOA  has  been  caught. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  August  15.  1994,  until  12 
noon.  A.l.t..  September  30.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

An  Mnergency  interim  rule  (59  FR 
6222,  February  10.  1994)  and 
subsequent  extension  of  effective  date 
(59  FR  24965.  May  13.  1994) 
apportioned  the  Pacific  halibut 
prohibited  species  catch  (PSC)  limit  for 
trawl  gear  into  bycatch  allowances  and 
seasonal  apportionments  thereof  among 
fishery  categories.  In  accordance  with 
§  672.20(f)(3)(iii),  the  shallow-water 
species  fishery  that  is  defined  at 
§  B72.20(f)(3)(ii)(A)  was  apportioned  200 
metric  tons  of  Pacific  halibut  PSC  for 
the  third  season,  the  period  June  30. 
1994.  through  September  30,  1994. 

The  Director,  Alaska  Region.  NMFS. 
has  determined,  in  accordance  with 


§  672. 20(f)(3)(iv).  that  vessels 
participating  in  the  trawl  shallow-water 
species  fishery  in  the  GOA  have  caught 
the  third  seasonal  bycatch  allowance  of 
Pacific  halibut  PSC  apportioned  to  that 
fishery.  Therefore.  NMFS  is  prohibiting 
directed  fishing  for  each  species  and 
species  group  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  GOA,  except 
directed  fishing  for  pollock  by  vessels 
using  pelagic  traxvl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  The  species  and 
species  groups  that  comprise  tlie 
shallow-water  species  fishery  are: 
Pollock,  Pacific  cod,  shallow-water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  "other  species."  This  closure  is 
effective  from  12  noon,  A.l.t.,  August  15. 
1994,  through -12  noon.  A.l.t.,  September 
30,1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  fromjDMB  review- 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  15, 1994. 
David  S,  Crestin, 
Acting  Director.  Office  of  Fisheries 
Consen-ation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-20374  Filed  8-15-94;  4:48  pm| 
BILLINO  COOE  3S10-22-F 


50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  081294C] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Reallocation. 

SUMMARY:  NMFS  is  reallocating  the 
projected  unused  amount  of  Pacific  cod 
from  vessels  using  trawl  gear  to  vessels 
using  hook-and-line  or  pot  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  allow  the  1994  total 
allowable  catch  of  Pacific  cod  to  be 
harvested. 

DATES:  August  18. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  U.S.  BSAI 
exclusive  economic  zone  is  managed  by 
the  Secretary  of  Commerce  according  to 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fisher>' 
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Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  Director.  Alaska  Region,  NMFS, 
has  determined  that  vessels  using  trawl 
gear  will  not  be  ablelo  harvest  8,000 
metric  tons  of  Pacific  cod  allocated  to 


those  vessels  under  §675.20(a)(2)(iv)(A). 
Therefore,  in  accordance  with 
§675.20(a)(2)(ivHB)  NMFS  is 
reallocating  the  projected  unused 
amount  to  vessels  using  hook-and-Une 
or  pot  gear. 

Classification 

This  action  is  taken  under  50  CFR 
675.20,  and  is  exempt  from  OMB  review 
under  E.O.  12866. 


Authority:  16  U.S.C.  1801  et  spq. 

Dated:  August  16,  1994. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservauon 
and  Managcmrnt.  \'a:ional  Marine  Fish<-nr^ 
Service. 

(FR  Doc.  94-20462  Pited  lV-tft-94:  8:45  am] 
BILUNO  COOC  35t»-»-f 
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Proposed  Rules 


Federal  Register 

Vol.  5q,  No.  160 
Friday.  August   19.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mips  and  regulations.  The 
purpose  of  these  rrotices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Fanners  Home  Administration 

7  CFR  Part  1924 

RtN0575-AA88 

Construction  and  Repair 

AGENCY:  Farmers  Home  Administration. 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  Planning  and  Performing  Site 
Development  Work  regulation.  This 
proposal  is  consistent  with  Section  716 
of  the  Housing  and  Community 
Development  Act  of  1992  which 
amended  Section  535  of  the  Housing 
Act  of  1949  to  allow  the  Secretary  to 
accept  subdivisions  that  have  been 
approved  by  local,  county  or  State 
agencies.  FmHA  will  no  longer  review 
or  approve  subdivisions,  but  will  review 
individual  sites  for  the  program.  This 
action  is  consistent  with  similar  actions 
being  proposed  or  enacted  by  HUD  and 
VA.  A  good  site  approval  authority  will 
allow  FmHA  to  bring  into  the  program 
many  low  cost  homes  in  subdivisions 
that  have  already  been  developed.  Many 
of  these  were  not  previously  reached 
because  the  seller  would  not.  or  could 
not  afford  to  furnish  FmHA  all  the 
required  data  for  a  total  subdivision 
approval. 

To  assure  that  lower  income  people, 
particularly  minorities  and  singlp 
women  head-of-households.  are 
afforded  quality  sites,  subdivisions  must 
meet  the  community  standards  and  the 
sites  must  meet  FmHAs  site 
underwriting  criteria.  Environmental 
reviews  will  be  required  on  a  site  by  site 
basis  and  cumulative  effects  will  be 
addressed  when  indicated. 

DATES:  Comments  should  be  received  on 
or  before  October  18.  1994. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulation  Analysis  and  ConL'-ol 
Branch,  Farmers  Home  Administration 


L'SDA,  room  6348.  South  Agriculture 
Building,  14th  and  Ir.depeudence 
.'\venu9  SW.,  Washington,  DC  20250. 
All  uTitten  comments  v/ill  be  available 
fur  public  inspection  at  the  above 
address  during  regular  work  hours. 
FOR  FURTHER  INFORMATION  CONTACT; 
Billy  Chapman,  Senior  Loan  Specialist, 
Farmers  Home  .administration,  USD.A., 
Room  5334-S,  South  Agriculture 
Building,  14th  and  Independence 
Avenua  SW.,  Washington,  DC  20250, 
telephone  (202)  720-1485. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not-sigaificant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

Bob  Nash,  Under  Secretary.  Small 
Community  and  Rural  Development, 
has  determined  that  tliis  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulatory  changes  affect 
FmHA  processing  of  section  502  loans 
and  individual  applicant  eligibility  for 
the  program. 

Paperwork  Reduction  Act 

The  information  collection  or 
recordkeeping  requirements  contained 
in  this  regulation  will  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperu-ork  Reduction  Act  of  1980. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  5  minutes  to  10  minutes  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Please  send  written  comments  to  the 
Office  of  Information  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  USDA. 
Washington,  DC  20503.  Please  send  a 
copy  of  your  comments  to  Jack  Holston, 
Agency  Clearance  Officer,  USDA, 
FmHA  Ag  Box  0743.  Washington,  DC 
20250. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 


proposed  action  does  not  constitute  a 
major  Federal  Action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  vyith    - 
the  National-Environmental  Policy  Act 
of  1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Intergovernmental  Consultation 

For  the  reason  set  forth  in  the  final 
rule  and  related  Notice  to  7  CFR  part 
3015,  Subpart  V.  48  FR  29115,  June  24, 
1983.  this  program/activity  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Program  Affected 

These  changes  affect  the  following 
FmHA  program  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.410.  Low  Income  Housing  Loans. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (EO) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  Systems  in  that  it 
meets  all  applicable  standards  provided 
in  Section  2  of  the  EO. 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  the  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
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alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  proposal. 

Discussion 

FmHA  stands  alone  as  the  only 
Federal  Agency  that  requires  approval 
ofa  complete  subdivision  prior  to 
.    Insuring  or  guaranteeing  a  loan  for  a 
home  within  the  subdivision. 
Developers,  builders,  realtors  and 
applicants  for  the  programs  have 
frequently  complained  that  there  is  too 
much  "red  tape"  before  an  eligible 
applicant  can  receive  an  FmHA  loan 
within  a  well  developed  subdivision. 
Most  counties  and  communities  now 
have  adequate  subdivision  reviews,  and 
FmHA's  subdivision  approval  is  not 
needed  to  assure  quality  sites  but  is 
duplication  of  efforts. 

This  action  permits  the  better  use  of 
existing  developments  and  decreases 
the  environmental  impact  because  not 
as  many  new  developments  will  be 
needed  to  meet  the  demand  for  lots  that 
will  meet  the  Agency's  requirements.  It 
fits  into  existing  grovtth  patterns  and 
places  more  authority  with  the  local 
people. 

FmHA  is  committed  totjuahty  sites 
for  its  programs  and  therefore,  proposes 
close  scrutiny  of  the  site.  The  new  site 
criteria  incorporates  many  of  the  prior 
subdivision  requirements  and  makes 
them  part  of  the  site  underwriting 
criteria.  This  action  provides  for  better 
sites,  without  requiring  the  cumbersome 
subdivision  review  and  approval 
process.  It  also  provides  the  loan 
applicant  with  assurance  of  a  quality 
water  supply  and  property  served  by 
publicly  owned  and  maintained  roads. 
The  proposal  provides  for  an  orderly 
request  for  review  and  systematic 
process  of  reviewing  the  site. 

This  proposed  regulation  omits  the 
detailed  internal  agencv  administrative 
instruction  used  by  the  field  offices  to 
administer  the  program.  In  the  past. 
FmHA  program  regulations  and  FmHA 
Instructions  have  been  identical.  The 
Agency  has  adopted  a  policy  of 
publishing  regulations  which  set  forth 
anything  which  confers  a  benefit  or 
imposes  an  obligation  on  the  public  or 
which  is  necessary  for  the  public  to 
understand  their  responsibilities.  The 
Agency  does  not  intend  to  publish  a 
regulation  that  omits  or  evades  issues 
which  are  subject  to  public  comment  or 
would  be  of  interest  to  the  public.  Any 
substantive  changes  in  the  regulation 
will  continue  to  be  published  in  the 
Federal  Register.  Each  FmHA  field 
office  has  a  copy  of  the  FmHA 
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Instruction  and  a  copy  is  available  upon 
request  to  FmHA. 

Conforming  changes  will  be  made  in 
other  FmHA  regulations  at  the  final  rule 
stage. 

List  of  Subjects  in  7  CFR  Part  1924 

Housing  standards.  Low  and  moderate 
income  housing,  Rural  areas. 

Therefore,  as  proposed,  Chapter  XVUI, 
Title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1924— CONSTRUCTION  AND 
REPAIR 

1.  The  authority  citation  for  part  1924 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989:  42  U  S.C.  1480  5 
use.  301;  7  CFR  2.23:  7  CFR  2.70. 

Subpart  C— Planning  and  Performing 
Site  Development  Work 

2.  Sections  1924.101  through 
1924.150  of  Subpart  C  of  part  1924.  are 
revised  and  exhibit  A  is  removed  to  read 
as  follows: 

PART  1924— CONSTRUCTION  AND 
REPAIR 

Subpart  C— Planning  and  Performing 
Site  Development  Work 

§1924.101     Purpose. 

This  subpart  establishes  the  basic 
Agency  policies  for  planning  and 
performing  site  development  work.  It 
also  provides  the  procedures  and 
guidelines  for  preparing  site 
development  plans  consistent  with 
Federal  laws,  regulations  and  Executive 
Orders. 

§1924.102    General  policy. 

(a)  Rural  development.  This  subpart 
provides  for  the  development  of 
building  sites  and  related  facilities  in 
rural  areas.  It  is  designed  to: 

(1)  Recognize  community  needs  and 
desires,  and  encourage  leadership 
responsibility  in  local  planning,  control 
and  development. 

(2)  Recognize  standards  for  building- 
site  design  which  encourage  and  lead  to 
the  development  of  economically  stable 
communities,  and  the  creation  of 
attractive,  healthy,  and  pcrmanoiit 
hving  eiivironments. 

(3)  Encourage  improvements  planned 
for  the  site  to  be  the  most  cost-ff'fecfive 
of  the  practicable  alternatives. 
Encourage  utilities  and  services  utilized 
to  be  reliable,  efficient  and  available  at 
reasonable  costs. 

(4)  Provide  for  a  planning  process  that 
will  consider  impacts  on  the 
environment  and  existing  development 
in  order  to  formulate  actions  that 


protect,  enhance,  and  restore 
environmental  quality. 

(b)  Subdivisions.  The  Agency  does  not 
review  or  approve  subdivisions.  Each 
site  approved  by  the  Agencv  must  meet 
the  requirements  of  §  1924.115  of  this 
subpart,  on  a  site  by  site  basis. 

(cj  Developnwnt'related  costs. 

(1)  Applicant.  The  applicant  is 
responsible  for  all  costs  incurred  before 
loan  and/or  grant  closing  associated 
with  planning,  technical  ser\ices,  and 
actual  construction.  These  costs  may  be 
included  in  the  loan/grant  as  authorized 
by  Agency  regulations. 

(2)  Developer.  The  developer  is 
responsible  for  payment  of  all  costs 
associated  with  development  under  this 
subpart. 

§1924.103    Scope. 

This  subpart  is  for  Agency  personnel 
when  considering  a  site  or  site 
development  work  for  Rural  Housing 
(RH)  loans  for  individuals.  It  provides 
supplemental  requirements  for  Rural 
Rental  Housing  (RRH)  loans.  Rural 
CooperaUve  Housing  (RCH)  loans.  Farm 
Labor  Housing  (LH)  loans  and  grants 
and  Rural  Housing  Site  (RHS)  loans,  it 
also  provides  a  site  development 
standard  (Exhibit  B  of  this  subpart) 
which  supplements  this  subpart  to 
determine  the  acceptability  of 
development.  All  of  this  subpart  appli.-s 
to  Single  Family  Housing  unless 
otherwise  noted.  All  of  this  subpart  also 
applies  to  Multiple  Familv  Housing 
except  §§1924.115.  1924.120  and 
1924.121,  which  applies  only  to  Single 
Family  Housing,  and  anv  paragraph 
specifically  shown  for  Single  Family 
Housing.  In  addition,  the  Agency  will 
consult  with  appropriate  Federal,  State, 
and  local  agencies,  other  organizations, 
and  individuals  to  implement  the 
provisions  of  this  subpart. 

§1924.104    Definitions. 

As  used  in  this  subpart: 

Agency.  Farmers  Home 
Administration  (FmtiA). 

Applicant.  Any  person,  partncrshij). 
limited  partnership,  trust,  consumfr 
cooperative,  corporation,  public  bodv  m 
association  that  has  filed  a 
preapplication.  or  in  the  case  of  Agency 
programs  that  do  not  require  a 
preapplication.  an  official  application 
with  the  Agency  in  anticipation  of 
receiving  or  utilizing  Agcnc  v  finnmial 
assistance. 

Community.  A  commun:t\  includes 
cities,  towns,  boroughs,  villages,  and 
unincorporated  places  which  have  the 
characteristics  of  incorporated  areas 
with  support  serv  ices  such  as  shopping, 
post  office,  schools,  central  sewer  and 
water  facilities,  police  and  fke    . 
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prutection,  hospitals,  medical  and 
pharmaceutical  facilities,  etc..  and  are 
easily  identifiable  as  est^lished 
concentrations  of  inhabited  dwellijigs 
and  private  and  public  buildings. 

Developer.  Any  person,  partnership, 
public  body  or  corporation  which 
intends  to  develop  a  site(s)  and  ask  the 
Agency  to  finance  it 

Development.  The  act  of  building 
structures  and  installing  site 
improvements  on  an  individual 
dwelling  site,  a  subdivision,  or  a 
multiple  family  tract 

Multiple  Family  Housing.  Agency 
Rural  Rental  Housing  loans.  Rural 
Cooperative  Housing  loans.  Farm  Labor 
Housing  loans  and  grants,  and  Rural 
Housing  Site  loans. 

Single  Family  Housing.  Agency  Rural 
Housing  loans  for  individuals  for 
ooostructioo  of.  repair  of,  or  purchase  of 
a  dwelling  to  be  occupied  by  one 
household. 

Site.  A  parcel  of  land  proposed  as  a 
dvrallijig  site,  with  or  without 
development 

Site  appmnd  official.  The  Agency 
official  making  the  determination  that  a 
site  meets  tiie  lequiiements  in  this 
subpart  to  be  acceptable  for  site  loans. 
(See  §  1924.120  of  this  subpart  1 

Street  surfaces.  Streets  may  be  hard  or 
all  weather  sur&oed. 

01  Hard  surface — a  street  with  a 
Portland  cement  concrete,  asphaltic 
concrete,  or  bituminous  wearing  surface 
or  other  hard  surfaces  which  are 
acceptable  and  suitable  to  the  local 
public  body  for  use  with  local  climate, 
soil,  gradient,  and  volume  and  character 
of  traffic 

(2)  All-weather — a  street  that  can  be 
used  year-round  with  a  minimum  of 
maintenance,  such  as  the  use  of  a  grader 
and  minor  application  of  surface 
material,  and  is  acceptable  and  suitable 
to  the  local  public  body  for  use  with 
local  climate,  soil,  gradient,  and  volume 
and  character  of  traffic. 

Subdivision.  Five  or  more  contiguous 
(developed  or  undeveloped)  lots,  or 
building  sites.  Subdivisions  may  be  new 
or  existing. 

§  1924.105    Planning/perfoiming 
developmenL 

(a)  General.  Planning  is  an  evaluation 
of  specific  development  for  specific 
land  uses.  Planning  must  take  into 
consideration  topography,  soils,  climate, 
adjacent  land  use,  environmental 
impacts,  energy  efficiency,  local 
economy,  aesthetic  and  cultural  values. 
public  and  private  services,  housing  and 
social  conditions  and  a  degree  of 
flexibility  to  accommodate  changing 
demands.  Although  all  planning  and 
perfonning  development  work  is  the 


rospoasibility  of  the  applicant  or 
developer,  close  coordination  must 
occur  with  local  planning  officials  and 
with  the  respective  Agency  office  to 
minimize  the  chances  of  spending 
money  on  development  that  does  not 
meet  the  Agency's  requirements.  AH 
development  will  be  arranged  and 
completed  acoording  to  applicable  local. 
State  or  Federal  regulations  including 
applicBble  health  and  safety  standards, 
environmental  concerns  and 
requirtments  of  this  subpart.  When  a 
public  authority  requires  inspections 
prior  to  final  acceptance,  written 
assurance  by  the  responsible  public 
authofity.  of  compliance  to  local,  city, 
county.  State  or  other  public  codes, 
regulations  and  ordinances  is  required 
prior  to  final  acceptance  by  the  Agency- 

(t)  Agency  ad\ice  and  assistance. 
Applicants  and  developers  shall  be 
encouraged  to  seek  the  advice  and 
assistance  of  the  Agency  before 
significant  expenditures  are  made 
Actions  taken  which  are  not  in 
accordance  with  this  subpart  may 
jeopardize  the  possibility  of  receiving 
future  financial  assistance  fi'om  the 
Agency.  When  receiving  an  inquiry 
about  a  Single  Family  Housing  site 
development  or  a  Multiple  Family 
Housing  project,  the  Agency  official 
receiving  the  request  will: 

(i)  Provide  information  regarding 
pubUcations,  site  planning,  engineering 
data,  environmental  data,  soils  data,  and 
other  technical  advice  and  assistance 
which  are  available  through  local.  State, 
and  Federal  agencies,  planning 
commissions,  and  private  institutions 
and  organizations. 

(ii)  Explain  the  requirements  for 
compliance  with  subpart  G  of  part  1940 
of  this  chapter,  as  well  as  the  limitations 
on  applicants  during  the  application 
review  process  as  prescribed  in 
§  1940.309  of  subpart  G  of  part  1940  of 
this  chapter. 

(iii)  Discuss  the  requirements  of  the 
Agency  with  respect  to  compliance  with 
local,  regional,  and  State  regulations: 
construction  practices;  energy 
efficiency;  nondiscrimination;  market 
aitalysis;  good  site  planning:  and 
location.  Also,  when  applicable,  provide 
and  explain  Form  FmHA  400-4. 
"Assurance  Agreement."  Form  FmHA 
400-1  "Equal  Opportunity  Agreement." 
and  HUD  Form  935.2.  "Affirmative  Fair 
Housing  Marketing  Plans." 

(2)  Technical  services. 

(i)  Professional  assistance  is  available 
from  the  Soil  Conservation  Service 
(SCS)  and  the  Cooperative  Extension 
Service. 

(ii)  An  applicant  or  developer  for  a 
Multiple  Family  Housing  project  or  a 
Single  Family  Housing  site  which 


requires  technical  services  under 
§  1924.13(a)  of  subpart  A  of  this  part, 
must  contract  for  the  technical  services 
of  an  architect,  engineer,  land  surveyor, 
landscape  architect,  or  site  planner,  as 
appropriate,  to  provide  complete 
planning,  drawings,  £md  specifications. 
Such  services  may  be  provided  by  the 
applicant's  or  developer's  "in  house" 
staff  subject  to  Agency  concurrence. 
Technical  services  must  be  performed 
by  professionals  who  are  qualified  and 
authorized  to  provide  such  services  in 
the  State  in  which  the  project  would  be 
developed.  All  technical  services  must 
be  provided  in  accordance  with  the 
requirements  of  proCessioaal  registration 
or  licensing  boards.  For  payments  for 
technical  services,  follow  §  1924.102(c) 
of  this  subpart.  At  completion  of  all 
construction  or  completion  of  a  phase  or 
phases  of  the  total  project,  the  person(s) 
providing  technical  services  unHer  this 
section  must  notify  the  Agency  office  in 
writing  that  all  work  has  been 
completed  in  substantial  conformance 
with  the  approved  plans  and 
specifications. 

(iii)  For  developments  not  specifically 
required  to  have  technical  services 
under  paragraph  (a)(2)^)  of  this  section. 
such  services  may  be  required  by  the 
State  Director  when  construction  of 
streets  or  installation  of  utilities  is 
involved. 

(3)  Drawing,  specifications,  contract 
documents,  and  other  documentations. 
Adequate  drawings  aiul  specifications 
must  be  provided  by  the  applicant  or 
developer  to  fiUly  describe  the  vrork. 
Contract  docimients  must  be  prepared 
under  §  1924.6  or,  in  the  case  of  more 
complex  construction,  S  1924.13  of 
subpart  A  of  this  part 

(b)  Singfe  Family  Housing.  Proposals 
for  development  of  individual  dwrelling 
sites  have  the  following  specific 
requirements: 

(1 )  Site  development  design 
requirements.  Exhibit  B  of  this  subpart 
will  be  used  as  a  guide  by  applicants  or 
developers  in  preparing  proposals  and 
supporting  documents  for  Single  Family 
Housing  loans,  in  addition  to  specific 
requirements  made  in  this  subpart. 

(2)  Environmental  review. 

(i)  An  individual  Single  Family 
Housing  loan  is  normally  considered  a 
Categorical  Exclusion  under  the 
National  Environmental  Policy  Act 
(NEPA).  However.  Form  FmHA  1940- 
22,  "Environmental  Checklist  for  . 

Categorical  Exclusions."  must  be 
completed  by  tiie  Agency  to  determine 
that  the  specific  action  complies  not 
only  with  NEPA,  but  also  writh  other 
applicable  environmental  laws, 
executive  orders,  and  legulatioas.  To 
complete  the  form,  the  preparer  will  use 
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reliable  environmental  information. 
Sources  of  such  information  include, 
but  are  not  limited  to,  the  State's 
Natural  Resource  Management  Guide 
and  the  appraisal.  If  the  completed 
Form  FmHA  1940-22  indicates  a 
potential  impact  to  one  or  more 
environmental  resources,  the  action  is 
subject  to  disqualification  as  Categorical 
Exclusion  and  a  Class  I  assessment  must 
be  completed  in  accordance  with 
§  1940.317(g)  of  subpart  G  of  Part  1940 
of  this  chapter.  If  it  is  obvious  at  the 
outset  that  the  action  will  be 
disqualified  as  a  Categorical  Exclusion, 
the  preparer  should  forego  completion 
of  Form  FmHA  1940-22  and  proceed 
directly  to  the  Class  I  assessment. 

(ii)  If  it  appears  that  an  action  will  be 
subject  to  disqualification  as  a 
Categorical  Exclusion  due  to  indications 
of  ciunulative  impacts,  a  Class  I  or  Class 
II  assessment  will  be  completed,  as 
appropriate,  in  accordance  with  subpart 
G  of  Fart  1940  of  this  chapter.  A 
cumulative  impact  is  the  impact  on  the 
environment  which  results  from  the 
incremental  impact  of  the  proposed 
action,  when  added  to  other  past, 
present  and  reasonably  foreseeable 
future  actions,  regardless  of  what 
Agency  (Federal  or  non-Federal)  or 
person  imdertakes  such  other  actions. 

(c)  Multiple  Family  Housing.  Exhibit 
C  of  this  subpart  should  be  used  as  a 
guide  by  the  applicant  or  developer  in 
preparing  a  proposal  and  supporting 
documents  for  Multiple  Family  Housing 
projects.  Exhibit  B  of  this  subpart 
contains  site  development  design 
requirements  which  apply  to  all 
Multiple  Family  Housing  projects. 

§1924.106    Location. 

(a)  General.  It  is  the  Agency's  policy 
to  promote  compact  community 
development  and  not  to  approve  sites 
located  in  floodplains,  on  wetlands,  or 
on  important  farmlands,  imless  there  is 
no  practical  alternative.  Furthermore, 
the  Agency  v»rill  not  accept  locations 
that  adversely  affect  properties  which 
are  listed  or  are  eligible  for  listing  on  the 
National  Register  of  Historic  Places, 
located  within  the  Coastal  Barrier 
Resource  System,  or  on  a  barrier  island. 
In  order  to  be  eligible  for  Agency 
participation: 

(1)  Tne  site  must  be  located  in  an 
eligible  area  as  defined  in  the  program 
regulations  under  which  the 
development  is  being  funded  or 
approved. 

(2)  The  proposal  must  comply  with 
the  applicable  enviroiunental  laws. 
Executive  Orders,  and  subpart  G  of  part 
1940  of  this  chapter. 

(b)  Sin^e  Family  Housing.  In  addition 
to  the  general  requirements  in  paragraph 


(a)  of  this  section,  sites  must  provide  a 
desirable,  safe,  functional,  convenient, 
and  attractive  living  environment  for  the 
residents,  and  insure  long-term  market 
demand  and  acceptability. 

(c)  Multiple  Family  Housing.  Multiple 
family  housing  projects  shall  be  located 
in  accordance  with  the  requirements  in 
paragraph  (r)  of  §  1944.215  of  subpart  E 
of  part  1944  of  this  chapter.  Locating 
sites  in  less  than  desirable  locations  of 
the  community  or  in  close  proximity  to 
undesirable  influences  such  as  railroad 
tracks,  cemeteries;  adjacent  to  or  behind 
commercial  sites;  bordering  structures 
which  are  not  decent,  safe,  or  sanitary 
or  a  positive  conducive  influence  on  the 
proposed  site;  bordering  sites  which 
have  potential  environmental  concerns 
such  as  processing  plants,  etc.,  is  not 
acceptable.  Screening  such  sites  does 
not  make  them  acceptable.  Sites  which 
are  not  an  integral  part  of  a  residential 
community  and  do  not  have  a 
reasonable  access,  either  by  location  or 
terrain,  to  essential  community  facilities 
such  as  water,  sewerage,  schools, 
shopping,  employment  opportunities, 
medical  facilities,  etc.,  are  equally  not 
accep'^able. 

§1924.107    UtIHties. 

All  development  under  this  subpart 
must  have  adequate,  economic,  safe, 
energy  efficient,  dependable  utilities 
with  sufficient  easements  for 
installation  and  maintenance. 

(a)  Water  and  wastewater  disposal 
systems. 

(1)  Single  Family  Housing.  If  sites  are 
served  by  central  water  or  sewer 
systems  the  systems  must  meet  the 
requirements  of  paragraphs  (a)(2)  (i)  and 
(ii)  of  this  section.  If  sites  have 
individual  water  or  sewer  systems  they 
must  meet  the  requirements  for  water 
and  sewerage  in  Exhibit  B,  paragraphs  V 
and  VI  of  this  subpart.  Sites  in 
subdivisions  of  more  than  25  dwelling 
units  on  individual  systems,  or  sites  that 
do  not  meet  the  requirements  of  Exhibit 
B,  paragraphs  V  and  VI  of  this  subpart, 
must  have  State  Director  concurrence. 

(2)  Multiple  Family  Housing. 
Proposals  processed  under  this 
paragraph  shall  be  served  by  centrally 
owned  and  operated  water  and 
wastewater  disposal  systems  unless  this 
is  determined  to  be  economically  or 
environmentally  unfeasible.  All  central 
systems,  whether  they  are  public, 
community  or  private,  shall  meet  the 
design  requirements  of  the  State 
Department  of  Health  or  other 
comparable  reviewing  and  regulatory 
authority(ies).  The  regulatory 
authority(ies)  will  verify  in  writing  that 
the  water  and  wastewater  systems  are  in 
compliance  with  the  current  provisions 


of  the  Safe  Drinking  Water  Act  and  the 
Clean  Water  Act,  respectively. 

(i)  Sites  which  are  not  presently 
served  by  a  central  system,  but  are 
scheduled  for  tie-in  to  the  central 
system  within  2  years  should  have  all 
lines  installed  during  the  initial 
construction.  Such  developments  must 
have  an  approved  interim  water  supply 
or  wastewater  disposal  system  installed 
capable  of  satisfactory  service  until  the 
scheduled  tie-in  occurs. 

(ii)  In  addition  to  written  assurance  of 
compliance  with  State  and  local 
requirements,  there  must  be  assurance 
of  continuous  service  at  reasonable  rates 
for  central  water  and  wastewater 
disposal  systems.  Public  ownership  is 
preferred  whenever  possible.  In  cases 
where  interim  facilities  are  installed 
pending  extension  or  construction  of 
permanent  public  services,  the 
developer  must  assume  responsibility 
for  the  operation  and  maintenance  of 
the  interim  facility  or  estabUsh  an  entity 
for  its  operation  and  maintenance  whidi 
is  acceptable  to  the  local  governing 
body.  If  a  system  is  not  or  will  not  be 
pubhcly  owned  and  operated,  it  must 
comoly  with  one  of  the  following: 

(A)  Be  an  organization  that  meets  the 
ownership  and  operating  requirements 
for  a  water  or  wastewater  disposal 
system  that  the  Agency  could  finance 
under  subpart  A  of  part  1942  of  this 
chapter  or  be  dedicated  to  and  accepted 
by  such  an  organization. 

(B)  Be  an  organization  or  individual 
that  meets  other  acceptable  methods  of 
ownership  and  operation  as  outlined  in 
HUD  Handbook  4075.12,  "Ownership 
and  Organization  of  Central  Water  and 
Sewerage  Systems."  The  Agency  should 
be  assvued  that  the  organization  has  the 
right,  in  its  sole  discretion,  to  enforce 
the  obligation  of  the  operator  of  the 
water  and/or  sewerage  systems  to 
provide  satisfactory  continuous  ser\'ice 
at  reasonable  rates.  The  advice  and 
assistance  of  the  Regional  Attorney 
should  be  obtained  in  preparing  any 
necessary  agreement  with  the 
organization  or  individual  supplying 
water  and/or  sewerage  systems. 

(C)  Be  adequately  controlled  as  to 
rates  and  services  by  a  public  body  (unit 
of  Government  or  public  services'^ 
commission). 

(iii)  When  central  systems  are  not 
available,  the  Agency  will  thoroughly 
evaluate  the  proposed  individual 
systems  for  economic  feasibility  and 
potential  impact  on  the  envinrnment. 
Information  and  guidance  for  evaluation 
and  design  of  individual  water  and 
wastewater  systems  is  contained  in 
Environmental  Protection  Agency  (EPA) 
publications  "Manual  of  Individual 
Water  Supply  Systems"  and  "Design 
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Manual,  Onsite  Wastewater  Treatment 
and  Disposal  Systems",  respectively. 
Developments  of  more  than  25  dwelling 
units  with  individual  systems  must 
have  the  National  Office  concurrence.  A 
request  for  concurrence  must  contain 
written  recommendations  and  the 
foUowinf: 

(A)  Information  prepared  by  the  local, 
county  or  State  regulatory  authority 
having  jurisdiction  indicating  whether 
individual  systems  are  feasible  on  the 
proposed  sites.  Supporting  factual  data 
should  include  evidence  that  clearly 
shoivs  that  individual  systems  will 
perform  satisfactorily  for  a  reasonable 
period  of  time  with  reasonable 
maintenance  cost  Reasonable  time  and 
reasonable  cost  can  be  equated  v\'ith  the 
cost  and  expected  life  of  a  central 
system  if  one  were  available. 

(B)  Supporting  information  for  the 
proposed  individual  water  systems. 
covering  the  following  points: 

(i)  Documentation  ot  how  individual 
water  supplies  can  be  developed  with 
satisfactory  water  production  at  a 
reasonable  cost.  In  areas  where 
difficulty  is  anticipated  in  developing 
an  acceptable  water  supply,  the 
avaiiabUlty  of  a  water  supply  will  be 
detennined  before  closing  the  loan. 

(2)  Docimientation  that  the  quality  of 
the  supply  meets  the  chemix:al.  physical 
and  bacteriological  standards  of  the 
regidatory  authority  having  jurisdiction. 
The  maximmn  contaminant  levels  of 
U.S.  EPA  shall  apply.  Individual  water 
systems  must  be  tested  for  quantity  and 
bacteriological  quality.  Where  prt^lems 
are  anticipated  with  chemical  quality, 
chemical  tests  may  be  required. 
Chemical  tests  would  be  limited  to 
analysis  Sot  the  defects  common  to  the 
area  such  as  iron  and  manganese, 
hardness,  nitrates.  pH.  turbidity,  color, 
or  other  undesirable  elements.  Polluted 
or  contaminated  water  supplies  are 
unacceptabla  In  all  cases,  assurance  of 
a  potable  water  supply  before  loan 
closing  is  required. 

(C)  Supporting  iiiformation  for 
individual  wastewater  disposal  systems 
with  subsiir£ace  discharge  provided  by  a 
soil  scientist,  geologist,  soils  engineer, 
or  other  person  recognized  by  the  local 

.regulatory  authority.  This  data  should 
include  the  following: 

(7)  Assurance  of  nonpoUution  of 
ground  water.  The  local  regulatory 
authority  having  jurisdiction  must  be 
consulted  to  ensure  that  installation  of 
individual  wastewater  systems  wiil  not 
pollute  ground  water  sources  or  create 
other  health  hazards/or  otherwise 
violate  State  water  quality  standards. 

{2)  Records  of  peicoktuHi  tests. 
Guidance  Cor  pedbnning  these  tests  is 
included  in  the  £PA  design  mamial. 


"Onsite  Wiistewater  Treatment  and 
Disposel  Systems."  (This  may  be  waived 
by  the  State  Director  when  the  Stale  has 
established  other  acceptable  means  for 
allowing  onsite  disposal.) 

{J)  Determination  of  soil  types  and 
description.  The  assistance  of  the  SC;S 
or  other  qualified  persons  should  be 
obtained  for  soil  type  determination  and 
a  copy  of  its  recommendations  included 
in  the  documentation. 

[4]  Description  of  ground  wafer 
elevations,  showing  seasonal  variations. 

(5)  Confirmation  of  space  allowances 
An  accurate  drawing  to  indicate  that 
there  is  adequate  space  available  to 
satisfactorily  kxate  the  individual  water 
and/or  wasti  uater  disposal  systems; 
likewise,  documented  assurance  of 
compliance  with  all  local  requirements. 
Structures  served  by  wastewater 
disposal  systems  with  subsurface 
discharge  require  larger  sites  than  those 
structures  ser\'ed  by  another  type 
system, 

(6)  Description  of  exploratory  pit 
obser\ations.  if  available. 

(D)  Supporting  information  for 
individual  wastewater  disposal  systems 
with  surface  discharge  covering  the 
following  points: 

[1]  Effluent  standards  issued  by  the 
appropriate  regulatory  agency  that 
controls  the  discharge  of  the  proposed 
individual  systems.  Assurance  from  this 
regulatory  agency  that  the  effluent 
standards  wiil  not  be  exceeded  by  the 
individual  systems  being  proposed. 

(2)  Ptogram  of  maintenance,  parts  and 
service  available  to  the  system-owner 
for  upkeep  of  the  system. 

[3]  A  plan  for  local  inspection  of  the 
sv-stem  by  a  responsible  agency  with  the 
authority  to  ensure  compliance  with 
health  and  safety  standards. 

(b)  Electric  service.  The  power 
supplier  will  be  consulted  by  the 
applicant  to  assure  that  there  is 
adequate  service  available  to  meet  the 
needs  of  the  proposed  development. 
IJnder^tHmd  ser\'ice  is  preferred. 

(c)  Gts  service.  Gas  distribution 
facilities,  if  provided,  will  be  installed 
according  to  local  requirements  where 
adequate  and  dependable  gas  service  is 
available. 

(d)  Other  utilities.  Other  utilities,  if 
available,  will  be  installed  according  to 
local  requirements. 

§1924.108    Grading  and  drainage. 
(a)  General.  Soil  and  geologic 
conditions  must  be  suitable  for  the  type 
of  construction  proposed.  In 
questionable  or  unsurveyed  areas,  the 
applicant  or  developer  will  pro\'ide  an 
engineering  report  with  supporting  deta 
sufficient  to  ii^ntiiy  all  pmtineat 
suttsur&oe  conditions  which  could 


adversely  affect  the  structure  and  show 
proposed  soludons.  Grading  will 
promote  drainage  of  surface  water  away 
from  buildings  and  foundations. 
minimize  earth  settlement  and  erosion, 
and  assure  that  drainage  from  adjacent 
properties  onto  the  development  or  from 
the  development  to  adjacent  properties 
does  not  create  a  health  hazard  or  other 
undesirable  conditions.  Grading  and 
drainage  will  comply  with  Exhibit  B. 
paragraphs  III  and  IV,  of  this  subpart. 

(b)  Cuts  and  fills.  Development 
requiring  extensive  earthwork,  cuts  and 
fills  of  4  feet  or  more  shall  be  designed 
by  a  duly  licensed  or  registered 
engineer.  Where  topography  requires 
fills  or  extensive  earthwork  that  must 
support  structures  and  building 
foundations,  these  must  be  controlled 
fills  designed,  supervised  and  tested  by 
a  qualified  soils  engineer. 

(c)  Slope  protection.  All  slopes  must 
be  protected  from  erosion  by  planting  or 
other  means.  Slopes  may  require 
temporary  cover  if  exposed  for  long 
periods  during  construction. 

(d)  Storm  water  systems.  The  design 
of  storm  water  systems  must  consider 
convenience  and  property  protectioo 
both  at  the  individual  site  level  and  the 
drainage  basin  leveL  Storm  water 
systems  should  be  compatible  with  the 
natural  features  of  the  site.  In  areas  with 
inadequate  natural  and/or  man-made 
drainage  systems,  permanent  and/or 
temporary'  storm  water  storage  shall  be 
an  integral  part  of  the  overall 
development  plan.  Design  of  these 
facilities  shall  consider  safety, 
appearance  and  economical 
maintenance  operations. 

§§1824.109-1924.114   {Reserve<q 


§1924.115 
evaluation. 


Singto  Famtty  Housing  sita 


(a)  Site  review.  The  site  approval 
official  will  evaluate  each  site 
(developed  or  undeveloped)  to 
determine  acceptance  for  the  program. 
Information  on  the  site  will  be  provided 
by  the  appraiser  on  a  form  provided  by 
the  Ageiu:y  and  available  in  any  Agency 
office.  The  review  appraiser  and/or  the 
site  approval  official  will  review  the 
information,  complete  any  required 
information,  and  sign  the  back  of  the 
form.  If  the  site  is  new  construction  in 
a  subdivision,  the  builder  will  provide 
Form  HUD-92S41.  "Builder's 
Certification  of  Plans,  Specifications, 
and  Site",  availabte  in  any  ^ency 
office.  The  site  approval  official  must 
complete  the  proper  enviraunraital    ' 
review  required  by  subpart  C  of  part 
1 940  of  this  ehapter  for  each  site.  (See 
§  1924. 10S(bK2)  of  this  subpart.) 
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(b)  Site  access.  Each  site  must  be 
contiguous  to  and  have  direct  access 
from: 

(1)  A  hard  surfaced  or  all  weather 
street  or  road  which  is  developi^d  in  full 
compliance  with  public  body 
requirements,  dedicated  for  public  use, 
and  is  being  maintained  by  a  public 
body  or  a  Home  Owners  Association 
that  has  demonstrated  its  ability  or  can 
clearly  demonstrate  its  ability  to 
maintain  the  street,  or 

(2)  An  all  weather  extended  driveway 
which  can  serve  no  more  than  two  sites 
connecting  to  a  hard  surface  or  all 
weather  street  or  road  that  meets  the 
reouirements  of  the  above  paragraph,  or 

(3)  A  hard  surfaced  street  in  a 
condominium  or  townhouse  complex 
which: 

(i)  Is  owned  in  common  by  the 
members  or  a  member  association  and  is 
maintained  by  a  member  association 
that  has  demonstrated  its  ability  or  can 
clearly  demonstrate  its  ability  to 
maintain  the  street,  and 

(ii)  Connects  to  a  publicly  owned  ard 
dedicated  street  or  road. 

(c)  Exceptions  to  street  requirements. 
A  site  not  meeting  the  conditions  in 
paragraph  (b)  of  this  section  will  be 
acceptable  if: 

(1)  The  applicant  is  a  builder  for  a 
conditional  commitment  (a  loan  will  not 
be  approved  until  the  site  meets  the 
conditions  in  paragraph  (b)  of  this 
section),  or  ^e  builder  posts  an 
irrevocable  performance  and  payment 
bond  (or  similar  acceptable  ^surance) 
that  assures  tJie  site  approval  official 
that  the  site  will  be  developed  to  meet 
the  conditions  in  paragraph  (b)  of  this 
section,  or 

(2)  The  site  is  recommended  by  the 
site  approval  official  and  approved  by 
the  State  Director.  A  request  for  State 
Director  approval  must  justify  that  it  is 
in  the  best  interest  of  both  the 
government  and  the  applicant  to 
approve  the  srto. 

(H)  Site  layout.  (1)  Sites  shall  i)e 
surveyed  and  platted  Pemiancnt 
m.irktT!,  shall  Ix;  placod  at  ell  comers. 

(2)  Sites  shall  meet  all  rprjuirt-ni;-;its  cf 
Sr,)?e  and  local  entities  and  the  Agoncy 

i(i)  Cjjvcnointf:  renditions  anii  '" 
m.triitions.  Sites  in  subdivisions  shall 
be  protecfc-d  by  covenant'?,  conditions 
and  restrictions  (CC&Rs)  to  preson-r  the 
chriMc'iT,  value  and  an5eniti*>s  ofliie 
icsidciiitiai  community  arid  toavoul  or 
mitipale  potential  envin)anie;)(ai 
imj,.i:-ts.unl;Ks,  uv.  uxccption  is  tranic'tJ 
by  the  .State  Director  after  rori:,idering 
the  saitdbiiity  of  loc.il  ordinMiccs. 
zoning,  and  jihrr  lond  use  ronrniU. 

(1)  CC:&R.s  shall  be  recorded  in  the 
public  land  r«!cor,is  oiul  spt^cifically 
niferi'.nicd  in  each  d(-ed. 


(2J  The  intent  of  the  OC&Rs  is  to 
assure  the  developers  that  the 
purchasers  will  use  the  land  In 
conformance  with  the  planned 
objectives  for  the  community.  In 
addition,  the  CCkRs  should  assure  the 
purchasers  that  the  deveiopet^  will 
proceed  to  use  the  land  as  planned  and 
that  other  purchasers  will  use  ar,d 
maintain  the  land  as  planned  to  prevent 
changes  in  the  character  of  the 
neighborhood  that  would  adversely 
impact  values  or  craate  a  nuisance. 

§§1924.118-1924.119    {Reserved] 

'§1924.120    Approval  authority. 

The  State  Director  is  responsible  for 
delegating  Single  Family  Housing  site 
review  and  approval  authority  to 
appropriate  employees  when  the 
employees  have  had  suffidenl  training 
and  have  demonstrated  the  capability  to 
perform  the  required  actions,  delegation 
is  in  writing  in  accordance  ¥rith  FmHA 
Instruction  2006-F. 


§1924.121    [Reserved] 

§1924.122    Exception  authority. 
The  Administrator  may  in  individual 

cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
or  address  any  omission  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  if  the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  The 
Administrator  will  exercise  this 
authority  upon  the  written  rt-queil  of 
ths  State  Director  or  the  auprop,-iatf 
program  Assistant  Administrator. 
Requests  for  exceptions  must  be 
supported  with  documentation  tu 
explain  the  adverse  effect  on  the 
Government.  propo.-M^id  alternative 
courses  of  action,  and  show  how  tl»e 
adverse  effect  will  be  ei!ir!i.'-..-.lf-d  or 
mminized  if  the  exception  is  prai>lr-d 

§  1 924. 123    State  suppfemer.'^  ar.d 
exhibits. 

(a)  Staf-'sLspplt^uH'rts  Stjtte  DL-fctor^ 
may  supplement  this  subpart  only  to 
meet  Stiitc  ar.d  hxal  l.i\vs  ioid 
reguiatious  aiid  to  provide  for  orxierJy 
processinj:  of  submittals, 

[h)  Slate pxbiiuis.  Staic  Dinntofb  may 
develop  exhibits  for  use  by  app!ia-nts  "or 
d(;vK!opers  if  the  uxhibits  io  this  subpart 
..re  not  adequate  for  use  in  the  State. 
Those  exhibits  may  be  developed  to 
furth,:-  opiain  the  items  ni;edr:d  with;n 
the  vanous  submittals;  orga.iizaiion  uf 
those  items,  and  tooniiiiiiiicn  of  ih^s 
subpart  with  the  rRquirt;mcnJs  oi  tl.c 
Agency  prc>graiik{s|  p?oviriing  liic 
ihiancial  assistani«. 


§1924.124-1924.149    [Reserved] 

§1924.150    0MB  control  numtw. 

3.  Exhibit  .^  of  subpart  C  is  removed 
and  reserved. 

Dated:  June,  H.  1994. 
Bob  J.  Nash. 

Undersecretary  for  Small  Community  artd 
Hural  Dciieiopment 

IFR  Doc  94-20432  Filed  »-l»-94.  &.4o  ^ui 

BILLING  coot  3«ia-07-U 


7  CFR  Pari  1942 


RJN0575-AB82 


Community  Facmty  Loens  and  Grants 

AGENCY:  Farmers  Home  Administration 
USDA. 

ACTION:  Proposed  rale 


SUMMARY:  The  Farmers  Home 
Administration  f  FmHA)  proposes  to 
amend  its  regulations  diat  are  utilized 
by  the  Rural  Development 
Administration  (RHA)  in  administering 
Community  Facihty  Loans  and  Grants. 
This  action  is  necessary  to  implement  a 
provision  of  the  Rural  Electrification 
Administration  Loan  Restructuring  Act 
of  199.3.  (REA  Act)  and  change  the 
security  requirements  for  solid  waite 
disposal  loans.  The  RE,\  Act  prc-hibilj, 
that  a  condition  for  assistance  under  .iny 
RDA  program  be  a  requirement  that  ihf» 
recipient  of  such  assistance  aocejrt  or 
receive  electric  service  from  any 
panicular  utility,  supplier,  or 
cooperative.  Also,  a  change  is  proposed 
lii  the  security  requirements  for  loans 
secured  primarily  by  r»»venue  and  the 
funds  iis«d  to  constnict  or  improve  solx? 
weste  facilities  in  rural  TOmmunitjos 
The  intended  r:ffect  of  changing  tne 
security  requiren,.'nts  fo.--  solid  Wdsfe 
facilities  is  to  pnnide  botter  .':er\ice  tn 
»-omnjunities  seeking  to  resolve  solid 
waste  d'sposd!  probirnis  o.t  a  rrjuir.al 

t''Vf]. 

DATtS:  \V-!«tpn  r Dnnitr.is  i-ius!  Lie 
rcoivrd  on  .ir  btfore  October  18.  vy.iA 
ACDPHStrS:  Submit  written  co.-iiments 
1:1  di:p,-;r<il«  to  the  Chiif,  Srgu!.i;;o:is 
AnF.I,A;.i  .Md  Contni)  fl.-jnrh.  Fo.ni.e.-^ 
Hon;i  Ail.aL-jistration,  U.S  DepirLncnl 
of  Agriculture.  Rr,om  6348,  .Soulfa 
Agrii  uilijv  Buildirii;.  l^th  and 
IridependeiKe,  S\V..  \V.,shingto.n.  D< 
202,'>0.  .Ail  written  coniniMils  w;!l  ho 
8vail.,blt  fur  public  iiispt-ction  during 
regbla'  '.vfrl  hnjrs  M  th'.-  iboiT  ad.ir^^--. 
For,  rjHTHER  .-NrOiSSaTlOM  CONTACT:  jf.-rry 
W.  Cooper.  l.o*n  Spoci,jiis!.  Water  and 
Wasjli:  Dlsposrii  Division,  Rund 
Dev.iopmcnt  Ad:i.ii,:stra!icn.  i'Sn,'^, 
South  Aj^ricula.nvBuilding,  KiK.>m  h32H 
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Washington.  DC  20250.  telephone:  (202) 
720-9589. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  and  we  have  determined  that  it 
is  a  "significant  regulatory  action." 

Intergovernmental  Review 

The  programs  are  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.760,  Water  and  Waste 
Disposal  Systems  for  Rural 
Communities,  and  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  "Enviroimiental  Program." 
RDA  has  determined  that  the  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and,  in 
accordance  with  the  National 
Environmental  FoUcy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Compliance  with  Executive  Order 
12778 

The  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standcirds  provided 
in  sections  2(a)  and  (2)(b)(2)  of  that 
Order.  Provisions  within  this  part  which 
are  inconsistent  with  State  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  Part  1900  Subpart  B 
must  be  exhausted  prior  to  filing  suit. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  control  number  0575-0015  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507).  This 
proposed  rule  does  not  revise  or  impose 
any  new  information  collection 
requirement  from  those  approved  bv 
OMB 

Background 

A  change  is  proposed  in  tlie  security 
requirements  for  loans  made  for 
construction  or  improvements  to  solid 
waste  facilities.  The  requirements  of  the 
Environmental  Protection  Agency 
Subtitle  D  regulations  have  increased 
the  capital  needs  of  rural  communities 


for  disposal  of  solid  waste.  The  current 
security  requirements  for  loans  on  solid 
waste  facilities  are  too  stringent,  and 
this  proposed  action  will  add  flexibility 
that  is  needed  to  improve  the  program. 
Currently,  additional  security  is 
required  when  revenue  is  the  primary 
security  for  loans  involving  solid  waste 
facilities.  The  proposed  change  will 
remove  the  requirement  for  additional 
security. 

This  proposed  action  also 
incorporates  into  RDA  loan  and  grant 
regulations  the  provision  contained  in 
the  REA  Act  of  1993  which  prohibits  a 
recipient  of  the  programs  from  imposing 
certain  conditions  on  the  users  of  the 
service  provided.  For  example,  a  utility, 
supplier,  or  cooperative  that  provides 
electric  service  cannot  obtain  RDA 
financing  for  a  water  system  and  require 
that  the  water  customers  connect  to 
their  electric  system  as  a  condition  for 
receiving  water.  The  REA  Act  requires 
that  appropriate  measures  emd  sanctions 
be  implemented  against  any  person 
violating  or  attempting  to  violate  this 
prohibition. 

List  of  Subjects  in  7  CFR  Part  1942 

Community  development. 
Community  facilities.  Loan  programs- 
Housing  and  community  development. 
Loan  security.  Rural  areas.  Waste 
treatment  and  disposal-Domestic,  Water 
supply-Domestic. 

Therefore.  Chapter  XVIII,  title  7.  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1942— ASSOCIATIONS 

1.  The  authority  citation  for  part  1942 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989: 16  U.S.C.  1005: 
5  U.S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A — Community  Facility  Loans 

2.  Section  1942.17  is  amended  by 
revising  paragraphs  (g)(2)(ii)  and 
(g)(3)(ii)  and  by  adding  paragraph  (j)(12) 
to  read  as  follows: 

§194117    Community  raclllties. 


(g)*  *   * 

(2)-    *    * 

(ii)  Solid  waste  systems.  The  type  of 
security  required  will  be  based  on  State 
law  and  what  is  determined  adequate  to 
protect  the  interest  of  the  Government 
durii-^  the  repayment  period  of  the  loan. 
•         *         *        *         « 

(3)'    •    • 

(ii)  Solid  ivaste  systems.  The  type  of 
security  required  will  be  based  on  State 
law  and  what  is  determined  adequate  to 


protect  the  interest  of  the  Government 
during  the  repayment  period  of  the  loan. 

(j)*   *   • 

(12)  Prohibition  on  electric  senice. 
Recipients  of  assistance  processed  in 
accordance  with  this  subpart  cannot 
require  the  users  of  the  services 
provided  to  accept  or  receive  electric 
service  from  any  particular  utility, 
supplier,  or  cooperative.  If  the  recipient 
of  assistance  is  a  utility,  supplier,  or 
cooperative  that  provides  electric 
service,  the  recipient  must  agree  that 
users  of  the  facility  financed  will  not  be 
required  to  accept  or  receive  electric 
service.  All  recipients  that  also  provide 
electric  service  must  include  the 
following  in  its  rules  and  regulations: 
"No  existing  or  future  user  of  the  facility 
financed  by  the  Rural  Development 
Administration  has  been  or  will  be 
required  to  receive  electric  service  as  a 
condition  to  utilize  the  services 
provided  by  the  facility."  A  violation  of 
this  prohibition  will  result  in  the 
acceleration  of  all  loans  received  under 
this  subpart  and  debarment  from 
receiving  future  Federal  financial 
assistance.  Compliance  with  this 
paragraph  will  be  monitored  through 
routine  servicing  procedures. 
•        •        •        *        • 

Dated:  August  9. 1994. 
Bob  J.  Nash, 

Undersecretary,  Small  Community  and  Rural 

Development. 

[FR  Doc.  94-20433  Filed  8-1B-94;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  3500 

[Docket  No.  R-44-1725;  FR-3638-P-02] 

RIN  2502-AG28 

Amendments  to  Regulation  X,  the  Real 
Estate  Settlement  Procedures  Act 
Regulation  (1994  Revisions): 
Amendment  and  Notice  of  Electronic 
Conference 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Amendment  to  proposed  rule 
and  notice  of  electronic  conference. 

SUMMARY:  The  Department  is  amending 
its  proposed  rule  published  on  July  21, 
1994  (59  FR  37360).  to  change  the  date 
of  the  Technology  Demonstration. 


Federal  Register  /  Vol  59.  No.  160  /  Friday,  August  19, 


^994  /  Proposed  Rules 


42785 


extend  the  deadline  far  submitting 

comments  on  the  proposed  ruJe.  and 
announce  the  availability  of  an 
electronic  conference  on  the  computer 
loan  origination  |CLO)  aspects  of  the 
rule. 

DATES:  Comment  due  date:  The  new 
deadline  for  comments  on  the  proposed 
rule  is  Friday,  September  30, 1994.  The 
new  date  for  the  Technology 
Demonstration  is  September  20. 1994. 
The  electronic  conference  will  run  bom 
August  19. 1994.  to  September  30. 1994. 
ADDRESSES:  Owners  and  operators  of 
computerixed  loan  origination  systems 
(CLOs)  are  also  invited  to  participate  in 
a  Technology  Demonstration  of 
Computeriml  Loan  Origination 
Systems,  to  be  sponsored  by  the 
Department  and  held  at  HUD 
Headquarters.  451  Seventh  Street.  SW.. 
Washington,  DC,  on  Tuesday, 
September  20, 1994,  beginning  at  9:30 
a.m.  (EST),  as  discussed  more  fully  in 
the  preamble  of  the  proposed  rale  under 
SUPPLEMENTARY  MFORMATKW. 

Interested  persons  are  invited  to 
submit  written  comments  regaiding  the 
rule  to  the  Rules  Docket  Clerk.  Office  of 
General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptrf)le.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection -and 
copying  between  7:30  a.m.  and  5:30 
p  m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  technical  questions  about  CLOnet: 
Fred  Dow.  Director,  Office  AutomaUon 
Staff,  Office  of  Housing,  room  9134. 
telephtme  (202)  708-4585;  the  TDD 
number  for  persons  who  are  hearing-  or 
speech-impaired  is  (202)  708-4594.  For 
general  questions  about  the  proposed 
rule,  William  Reid.  Senior  Economist, 
Office  of  Policy  Development  and 
Research,  room  8212,  telephone  (202) 
708-0421;  the  TDD  number  is  (202) 
708-0770.  For  l^gal  questions.  Oant  E. 
Mitchell.  Senior  Attorney  for  RE.SPA. 
room  10252.  telephone  (202)  708-1552; 
or  Kenneth  A.  Markison.  Assistant 
General  Counsel  for  GSE/RESPA.  room 
10252,  telephone  (202)  708-3137.  The 
address  for  ail  the  above- listed  persons 
is:  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410.  (The  telephone 
numbers  are  not  toll-free.) 
SUPPLEMBNTARY  INFORMATION:  The 
Department  is  announcing  a  revised 
date  for  the  Technology  Demonstration 
described  in  its  proposed  rule  (50  FR 


37360.  July  21 .  1994).  The  Depattment 
18  also  extending  the  deadline  for 
submission  of  comments  on  the 
proposed  rule  to  Friday,  September  30, 
1994,  to  allow  commenters  additional 
time  to  incorporate  into  their  comments 
any  views  they  have  developed  as  a 
result  of  the  Technology  Demonstration. 

In  addition,  the  Department  is 
announcing  the  availability  of  an 
electronic  conference  as  another  tool  for 
interested  persons  to  exchange 
information  and  ideas  on  the  computer 
loan  originaUon  (CLO)  aspects  of  iho 
proposed  rule.  The  electronic 
conference  vdll  be  for  discussion  only; 
comments  must  still  be  in  writing  and' 
submitted  as  described  above  undo-  the 
heading  ADDRESSES  in  oider  to  be 
considered  by  the  Department  during 
the  development  of  the  final  rule. 

This  on-line  conference  wii)  run  24 
hours  per  day  from  August  19, 1994,  to 
September  30.  1994.  and  will  provide 
industry  and  individual  users  who 
access  the  conference  an  opportunity  to 
discuss  and  debate  with  one  another  the 
CLO  aspects  of  the  proposed  rule 
through  a  computer  network.  The 
conference  is  called  CLOnet  and  can  be 
accessed  by  calHng  Metasystems  Design 
Group.  Inc.  (MDG).  in  Ariinglon, 
Virginia,  telephone  (703)  243-6622. 
There  is  a  monthly  charge  of  $20.  after 
which  connect  time  is  unlimited  and 
free  (other  than  long-distance  chaises). 
A  personal  computer  (PQ,  modem,  and 
tX)riimunlcations  sofhvare  are  required 
to  access  the  conference. 

The  Department  is  using  this 
opportunity  as  a  trial  for  supplemenUng 
its  existing  FHAnet  with  the  subject- 
specific  CLttiet.  Both  conferences  can 
provide  an  excellent  interactive  method 
for  the  public  to  'meet"  on  and  discuss 
relevant  matters.  Because  the  purpose  of 
the  current  CLOnet  is  to  provide  «n 
electronic  medium  for  discussion  of  the 
effect  of  the  proposed  rule  on  QX')s  and 
consumers,  any  HUD  employe*?  who 
chooses  to  participate  in  the  disajssion 
may  do  so  only  in  his  or  her  individual 
capacity  and  not  in  eny  official  capacity 
as  a  rppresentative  of  the  Dep3rim«;n1 

Authority:  12  \JS  C.  2f>01  cl  j-ev .  <2  f  H.C 

3535(d). 

Hated:  Augu.-ii  16.  i9&-; 
Nii.t>las  P.  Retsinas, 

Housing  Gnnini'^sUmcr. 

}FR  Dor  94-20476  ¥i\e6  8-16-94;  4:S4  psi\ 

eiLimG  coce  42t»^»-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heaflti 
Administration 

29  CFR  Parts  1910, 1917,  end  1918 
Podtet  Na  S-02q 

Longshoring  and  Marine  Terminals 

agency:  Occupational  Saiety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Proposed  rule;  notice  of 
informal  public  hearings. 

SUMMARY:  The  Occupational  Safety  and 
Health  Adnunist ration  (OSHA) 
proposed  on  June  2,  1994  (59  FR  28594) 

to  revise  its  Safety  and  Health 
Regulations  for  Loog^orii^  and.  to  a  far 
lesser  extent,  to  amend  its  Safety  and 
Health  Regulations  for  Marine 
Terminals.  The  proposed  mfe  covers 
cargo  handling  and  related  activities 
condufcted  aboard  vessels  and  at  Marine 
Terminals.  The  proposed  amendments 
to  the  Marine  Terminals  standaid  are 
intended  primarily  to  provide  r^ulatory 
coasist«>ry  \»ith  the  proposed 
l^ongshoring  ship-board  rules. 
The  )une  2. 1994  notice  and 
subsequent  ourrectioo  notice  on  June  13 
1994  (59  FR  30389)  announced  the 
cities  and  dates  for  three  infarmaJ 
rulemaking  hearings  that  will  be  held  on 
«11  issues  raised  by  die  prop«»L  The 
dates  of  these  bearings  have  been 
changed.  This  notice  seu  the  new  dates 
and  specific  locations  of  the  tnfonnal 
public  hearings  to  be  held  as  part  of  the 
rulemaJdng  process.  In  addition,  it 
extends  the  ori^nal  date  for  the 
submission  of  Notices  of  Intention  to 
Appear  by  three  weeks  and  reduces  the 
time  frame  for  the  submission  of 
documentary  evidence  and  the  text  of 
lengthy  testimony  from  21  days  to  14 
days  prior  to  the  date  of  the  hearir^ 
where  the  evidence  n-ill  be  presented 
DATES:  Written  comments  on  the 
standard  ir:ust  be  postmarked  on  or 
before  September  23,  1994. 

Notices  of  intention  to  appear  at  thr 
informal  public  faeanrtgs  must  be 
postmarked  by  Si-ptember  14.  1994. 

The  hearings  wil!  begin  at  9  30  a.m 
and  l>e  held  in  the  foHowinj^  dlies, 
b«>gianing  on  the  foiiowing  dates; 
tlh;;;]esi<jn,  South  Carolina  on 
CX.tnb«u  4,  5  and  6, 1994 

Seattle.  Washington  on  Octob*^  It?  2C 
*nd  21, 1994. 

Ni'w  Orleans.  Louisiana  on  Novemhc: 
15,  16  and  17,  1994. 

f'aities  who  request  more  than  10 
nunu'.e.'  lot  their  prfseniation  at  the 
informr?!  public  hearing  and  parlies  who 
will  submit  documentary  evidence  at 
the  hearing  must  submit  the  full  text  of 
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their  testimony  and  all  documentary 
evidence  prior  to  the  date  of  the  hearing 
to  be  attended  as  follows: 

Charleston,  South  Carolina: 
postmarked  by  September  20,  1994: 

Seattle,  Washington:  postmarked  by 
October  5,  1994:  and 

New  Orleans,  Louisiana:  postmarked 
by  November  1, 1994. 
ADDRESSES:  The  Charleston  hearings 
will  be  held  at  the  SHERATON  INN 
CHARLESTON,  170  Lockwood  Drive. 
Charleston,  South  Carolina.  The 
telephone  number  (803)  723-3000. 

The  Seattle  hearings  will  be  held  at 
the  HOLTOAY  INN  CROWNE  PLAZA, 
1113  6th  Avenue,  Seattle,  Washington. 
The  telephone  number  is  (206)  464- 
1980. 

The  New  Orleans  hearings  will  be 
held  at  THE  INN  ON  BOURBON,  541 
Bourbon  Street,  New  Orleans, 
Louisiana.  The  telephone  number  is 
(504) 524-7611. 

Written  comments  should  be 
submitted  to  the  Docket  Office,  Docket 
S-025,  room  N-2625.  U.S.  Department 
of  Labor.  Occupational  Safety  and 
Health  Administration.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Telephone:  (202)  219-7894.  Comments 
of  10  pages  or  less  may  be  faxed  to  the 
Docket  Office,  if  followed  by  a  hard 
copy.  The  OSHA  Docket  Office  fax 
number  is  (202)  219-5046. 

Notices  of  intention  to  appear, 
testimony  and  documentary  evidence  to 
be  submitted  at  the  hearing  are  to  be 
sent  to  Mr.  Thomas  Hall,  OSHA 
Division  of  Consumer  Affairs,  Docket 
No.  S-025,  room  N-3647,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 
telephone  (202)  219-8615 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
OSHA,  U.S.  Department  of  Labor,  room 
N-3647.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Telephone  (202) 
219-8148. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Intention  to  Appear  at  the 
Intormal  Hearing 

Persons  desiring  to  participate  at  the 
informal  public  hearing  must  file  a 
notice  of  intention  to  appear  by 
September  14. 1994.  The  notice  of 
intention  to  appear  must  contain  the 
following  information: 

A.  The  name,  address,  and  telephone 
number  of  each  person  to  appear: 

B.  The  capacity  in  which  the  person 
will  appear: 

C.  The  approximate  amount  of  time 
required  for  the  presentation: 

D.  The  issues  that  will  be  addressed: 


E.  A  brief  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue;  and 

F.  Whether  the  party  intends  to 
submit  documentary  evidence  and.  if  so. 
a  brief  summary  of  it. 

The  notice  of  intention  to  appear  shall 
be  mailed  to  Mr.  Thomas  Hall.  OSHA 
Division  of  Consumer  Affairs,  Docket 
No.  S-025.  U.S.  Department  of  Labor, 
room  N-3647,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210.  Telephone 
(202)219-8615. 

A  notice  of  intention  to  appear  also 
may  be  transmitted  by  facsimile  to  (202) 
219-5986.  by  the  same  date,  provided 
the  original  and  3  copies  are  sent  to  the 
same  address  and  postmarked  no  later 
than  3  days  later. 

Individuals  with  disabilities  wishing 
to  attend  the  hearings  should  contact 
the  hearing  management  officer,  Mr. 
Thomas  Hall ,  to  obtain  appropriate 
accommodations  at  the  hearing. 

Filing  of  Testimony  and  Evidence 
Before  the  Hearing 

Any  party  requesting  more  than  ten 
(10)  minutes  for  presentation  at  the 
informal  public  hearing,  or  who  intends 
to  submit  documentary  evidence,  must 
provide  in  quadruplicate  the  testimony 
and  evidence  to  be  presented  at  the . 
informal  public  hearing.  One  copy  must 
be  suitable  for  copying  and  shall  not  be 
stapled  or  bound.  These  materials  must 
be  provided  to  Mr.  Thomas  Hall,  OSHA 
Division  of  Consumer  Affairs  at  the 
address  above  and  be  postmarked  no 
later  tkan  14  days  prior  to  the  date  of 
the  hearing. 

Each  submission  will  be  reviewed  in 
light  erf  the  amount  of  time  requested  in 
the  notice  of  intention  to  appear.  In 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact  prior  to  the  informal 
hearing. 

Any  party  who  has  not  substantially 
complied  with  the  above  requirement 
may  be  limited  to  a  ten-minute 
presentation  and  may  be  requested  to 
return  for  questioning  at  a  later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  testify  for  no  more  than  10  minutes 
as  time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge  (ALJ).  but 
will  not  be  allowed  to  question 
witnesses. 

Notices  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  inspection  and  copying  at 
the  Docket  Office  at  the  address  above. 


Conduct  and  Nature  of  Hearing 

The  hearing  will  commence  at  9:30 
a.m.  on  the  first  day.  At  that  time,  any 
procedural  matters  relating  to  the 
proceeding  will  be  resolved. 

The  nature  of  aninformal  rulemaking 
hearing  is  established  in  the  legislative 
histor)'  of  section  6  of  the  OSH  Act  and 
is  reflected  by  OSHA"s  rules  of 
procedure  for  hearings  (29  CFR 
1911.15(a)).  Although  the  presiding 
officer  is  an  Administrative  Law  Judge 
and  questioning  by  interested  persons  is 
allowed  on  crucial  issues,  the 
proceeding  is  informal  and  legislative  in 
type.  The  Agency's  intent  is  to  provide 
interested  persons  with  an  opportunity 
to  make  effective  oral  presentations 
which  can  proceed  expeditiously  in  the 
absence  of  procedural  restraints  which 
might  impede  or  protract  the 
rulemaking  process. 

Additionally,  since  the  hearing  is 
primarily  for  information  gathering  and 
clarification,  it  is  an  informal 
administrative  proceeding  rather  than 
an  adjudicative  one.  The  technical  rules 
of  evidence,  for  example,  do  not  apply. 
The  regulations  that  govern  hearings, 
and  the  pre-hearing  guidelines  which 
the  ALJ  will  issue  for  this  hearing,  will 
ensure  fairness  and  due  process  and 
also  facilitate  the  development  of  a 
clear,  accurate  and  complete  record. 
Those  rules  and  guidelines  will  be 
interpreted  in  a  manner  that  furthers 
that  development.  Thus,  questions  of 
relevance,  procedure  and  participation 
generally  wjjl  be  decided  so  as  to  favor 
development  of  the  record. 

The  hearing  will  be  conducted  in 
accordance  with  29  CFR  part  1911.  It 
should  be  noted  that  §  1911.4  allows  the 
Assistant  Secretary,  upon  reasonable 
notice,  to  issue  alternative  procedures  to 
expedite  proceedings  or  for  other  good 
cause. 

The  hearing  will  be  presided  over  by 
an  Administrative  Law- Judge  who 
makes  no  decision  or  recommendation 
on  the  merits  of  OSHA's  proposal.  The 
responsibility  of  the  Administrative  Law 
Judge  is  to  ensure  that  the  hearing 
proceeds  at  a  reasonable  pace  and  in  an 
orderly  manner.  The  Administrative 
Law  Judge,  therefore,  will  have  all  the 
powers  necessary  and  appropriate  to 
conduct  a  hill  and  fair  informal  hearing 
as  provided  in  29  CFR  part  1911. 
including  the  powers: 

A.  To  regulate  the  course  of  the 
proceedings; 

B.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

C.  To  confine  the  presentations  to  the 
matters  pertinent  to  the  issues  raised; 

E.  To  regulate  the  conduct  of  those  . 
present  at  the  hearing  by  appropriate 


means; 
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F.  In  the  Judge's  discretion,  to 
question  and  permit  the  questioning  of 
any  witnesses  and  to  limit  the  time  for 
questioning;  and 

G.  In  the  Judge's  discretion,  to  keep 
the  record  open  for  a  reasonable,  stated 
time  (known  as  the  post-hearing 
comment  period)  to  receive  written 
information  and  additional  data,  views 
and  arguments  from  any  person  who  has 
participated  in  the  oral. proceedings. 

OSHA  recognizes  that  there  may  be 
interested  persons  or  organizations  who, 
through  their  knowledge  of  the  subject 
matter  or  their  experience  in  the  field, 
would  wish  to  endorse  or  support  the 
whole  proposal  or  certain  provisions  of 
the  proposal.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  data  and  cost  information 
which  may  be  available,  in  order  that 
the  record  of  this  rulemaking  will 
present  a  balanced  picture  of  public 
response  on  the  issues  involved. 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Libor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210.  It 
is  issued  under  section  6(b)  of  the  OSH 
Act  (29  U.S.C.  655);  Sec.  41,  Longshore 
and  Harbor  Workers'  Compensation  Act 
(33  U.S.C.  941);  and  29  CFR  part  191 1. 

Signed  at  Washington.  DC,  this  11th  day  of 
Aiigu.st,  1994. 

Joseph  A.  Dear. 

Assistant  St^cmtary-  of  Labor. 

IFR  Doc.  94-20379  Fik-d  8-18-94,  8  45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD07-34-017] 

Special  Local  Regulations;  City  of 
Charleston,  SC 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  nilt-m.iking. 


SUMMARY:  The  Coast  Guard  is  proposing 
to  adopt  permaneiitspecial  local 
regulations  for  the  annual  Festival  on 
the  Fourth.  This  event  is  hold  earh  year 
on  July  4  on  the  Ashley  River,  at 
Charleston.  South  Carolina.  In  the  past, 
the  Coast  Guard  established  temporary 
special  local  regulations  each  year  to 
protect  the  safety  of  hfe  on  the  navigable 
waters  during  the  effective  tiniest 
However,  because  the  event  recurs 
annually,  the  Coast  Guard  is  proposing 
a  permanent  description  of  the  event 


and  establishment  of  permanent 
regulations  in  the  Code  of  Federal 
Regulations  (CFR)  to  better  serve  the 
boating  public  by  creating  a  permanent 
reference. 

DATES:  Comments  must  be  received  on 
or  before  October  18,  1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander,  U.S.  Coast  Guard 
Group.  196  Tradd  Street.  Charleston, 
South  Carolina  29401.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  this  same  address. 
Normal  office  hours  are  between  7:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. " 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  E.  F.  Boyle,  Coast  Guard  Group 
Charleston,  at  (803)  724-7619. 
SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
ICCGD07-94-0171  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment. 

The  regulations  may  be  changod  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  pre.sentations 
will  aid  the  rulemaking  proces*;. 

Drawing  Information 

The  drafters  of  fhf*se  regulations  are 
LTJG  I.  .M.  SICARD.  Assistant 
Operations  Officor.  Coast  Guard  Group 
CharUisInn,  project  officer,  and  LT  J.  ,M. 
LOSEGO.  project  attomov.  Seventh 
Const  Guard  District  L.'gal  Office. 

Discussion  of  Proposed  Regulations 

Charleston  Water  Frslival.  Inc.. 
sponsors  the  Festival  on  the  Fourth 
celctiration.  Appro.\iniately,  two 
towbiiats.  one  pick-up  boat,  forty 
waterskiers.  and  five  jt-t  skiers  conduct 
various  exhibitions  during  the"  Festival 
on  the  Fourth  event,  including  ski 
jumping,  kite  skiing  and  jet  ski 
maneuvering.  The  event  also  closes  with 
a  firewt)rks  display  on  that  portion  of 
the  Ashley  River  in  Charleston.  South 
Carolina,  between  Brittle  Bank  Park  and 
the  main  river  channel. 

The  event's  exhibitions,  coupled  with 
the  fireworks  display,  create  an  ex-tra 


hazard  in  the  navigable  waters  and 
require  these  regulations. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary-.  The 
regulated  area  encompasses  less  than 
one  nautical  mile  on  the  Ashley  River 
from  Brittle  Bank  Park  to  the  main  river 
channel  in  Charleston,  South  Carolina, 
entrv-  into  which  is  prohibited  for  eleven 
and  a  half  hours  on  the  day  of  the  event. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  .Section  2.B.2.C  of 
Commandant  Instruction  Ml6475.iB. 
and  this  proposal  has  been  determined 
to  be  categorically  exciadf  -1.  A  copy  of 
the  Categorical  Exclusion  iocunient  is 
available  in  the  dof  k.'t  for  inspection 
and  copy  ing. 

List  of  Subjects  in  33  CFR  Pari  100 

Mari.ac  safety.  Navigation  (w.-it<  r). 
Rt^porting  and  reconikeeping 
ri'qairempjits.  Waterways. 

Proposed  Regulations 

In  considcratinn  of  the  forrgoing.  the 
Coast  Guard  proposes  to  amend  part  100 
of  title  3,3,  Code  of  Fndoral  Regulations, 
as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  US  C.  1233,  49  CFR  1  46  and 
33  CFR  100.3S. 


42788 


Federal  Register  /  Vol.  59,  No.  16U  /  Friday.  August  19,  1994  /  Proposed  Rules 


2.  Section  100.706  is  added  to  read  as 
follows: 

§100.706    Ashley  River,  Charleston,  SC. 

(a)  Regulated  Area.  A  regulated  area  is 
established  on  that  portion  of  the 
Ashley  River  in  Charleston,  South 
Carolina,  between  Brittle  Bank  Park  and 
the  main  river  channel,  bounded  by  a 
line  beginning  at:  32''47.3'  N,  079''57.8' 
VV;  thence  to  32''47.37'  N,  079''58.05'  W; 
thence  to  32''47.1'  N,  079''57.78'  W; 
thence  to  32''47.18'  N,  079'"57.7'  W; 
thence  returning  to  the  origin.  Floating 
markers  will  be  placed  in  the  river  to 
delineate  the  regulated  area. 

(b)  Special  local  regulations.  Entry 
into  the  regulated  area,  by  other  than 
event  participants,  is  prohibited.  After 
termination  of  the  water  ski.  jet  ski 
exhibition,  and  the  fireworks  display, 
and  during  the  intervals  between 
scheduled  events,  at  the  discretion  of 
the  Coast  Guard  Patrol  Commander,  all 
vessels  may  resume  normal  operations. 

(c)  Effective  dates.  The  regulations  in 
this  section  will  be  effective  annually  on 
|uly  4  from  11  a.nL  EDT  (Eastern 
Daylight  Time)  to  10:30  p.m.  EDT, 
unless  otherwise  specified  in  the 
Seventh  Coast  Guard  District  Local 
Notice  to  Mariners  and  a  Federal 
Register  notice. 

Dated:  March  28. 1994. 
WJ>.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 
(FR  Doc.  94-20191  Filed  8-18-94;  8:45  am) 
BIUMQ  COOE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX-a>-1-5732b:  FRL-5016-9] 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
Texas 

AGENCY:  Environmental  Pnitcctinii 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  The  EPA  propo.ses  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Texa.s 
for  the  purpose  of  establishing  a  Small 
Business  Stationary  Source  Ttichnical 
and  Environmental  Compliance 
Assistance  Program.  The  SIP  revision 
Mas  submitted  by  the  State  to  satisfy  the 
Federal  mandate,  found  in  the  Clean>Air 
Art  (CAA).  to  ensure  that  small 


bu.siiiesses  have  access  to  the  technical 
assistaoce  and  regulatory  information 
necessary  to  comply  with  the  CAA.  In 
the  Finpl  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
States  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  during  the 
30-day  comment  period  set  forth  below 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  19.  1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs.  Chief  (6T-AP).  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  proposed  rule  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locatioos.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  EnvironmentaJ  Protection  Agency. 

Region  6.  Air  Programs  Branch  (6T- 

AP).  144.T  Ross  Avenue,  suite  700. 

Dallas.  Texas  75202-2733. 
Texas  Natural  Resource  Conser\'ation 

Commission.  Office  of  Air  Quality. 

12124  Park  35  Circle.  Austin,  Texas 

78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
lohri  Crocker,  Planning  Section  (6T- 
AP),  EPA  Region  6.  telephone  (214) 
f.55-75t)6. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Dated:  [uly  1.  1994. 
William  B.  Hathaway. 

Acting  Hrgional  Administrator  (6A). 

|FR  Doc  94-20342  Filed  8-18-94;  8:45  atn] 

BILUNQ  gooE  esM-so-p 


40  CFR  Part  63 
[AD-FRL-5054-2] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Category:  Gasoline  Distribution  (Stage 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  the 
availability  of  supplemental 
information,  and  reopening  of  public 
comment  period  on  the  supplemental 
information. 

SUMMARY:  On  February  8. 1994  (59  FR 
5868).  the  EPA  proposed  standards  (the 
proposal  or  proposed  standards)  to  Limit 
emissions  of  hazardous  air  pollutants 
(HAP's)  from  existing  and  new  bulk 
gasoline  terminals  and  pipeline 
breakout  stations  under  section  112  of 
the  Clean  Air  Act  as  amended  in  1990 
(Act).  The  public  comment  period  on 
the  proposed  rule  ended  April  11, 1994. 
This  action  announces  the  availability 
of  supplemental  information  and  the 
reopening  of  the  comment  period  for 
comment  on  only  the  supplemental 
information.  This  supplemental 
information  was  provided  during  the 
comment  period  on  the  proposal  and 
pertains  to  the  level  of  control  and  test 
procedures  for  tank  truck  leakage.  The 
EPA  plans  to  consider  comments 
received  on  this  action,  along  with  the 
comments  received  on  the  proposal,  and 
take  final  action  on  the  rule  on 
November  23,  1994  as  required  under 
consent  decree.  Due  to  this  short 
schedule,  only  a  30-day  comment 
period  is  being  provided  and  no  public 
hearing  will  be  held. 
DATES:  Comments  must  be  received  on 
or  before  September  19. 1994. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  Section  (6102). 
ATTN:  Docket  No.  A-92-38,  Room 
Ml 500,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460,  and  Mr.  Stephen  Shedd. 
address  shown  in  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

Docket.  Docket  No.  A-92-38, 
containing  supporting  information  used 
in  developing  the  proposed  standards, 
public  comments  received  on  the 
proposal,  and  the  test  procedures  and 
methods  discussed  in  today's  notice,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m..  Monday  through  Friday,  at  the 
EPA  s  Air  Docket  Section.  Waterside 
Mall.  Room  1500.  Ist  Floor.  401  M 
Street,  SW,  Washington.  DC ^0460.  A 
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reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  today's  notice, 
contact  Mr.  Stephen  Shedd  at  (919) 
541-5397.  Chemicals  and  Petroleum 
Branch,  Emission  Standards  Division 
(MEV-13).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park.  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION:  On 
February  8. 1994  (59  FR  5868).  the  EPA 
proposed  standards  to  limit  emissions  of 
hazardous  air  pollutants  (HAP's)  from 
existing  and  new  bulk  gasoline 
terminals  and  pipeline  breakout  stations 
under  section  112  of  the  Act.  Two 
comment  letters  presented  information 
on  California  standards  for  tank  truck 
leaks  at  existing  facilities  that  are  more 
stringent  than  those  standards  proposed 
by  the  EPA.  The  EPA  proposed  that  tank 
trucks  and  railcars  annually  pass  a 
pressure  and  vacuum  test  before  loading 
gasoline  at  existing  and  new  major 
source  facilities.  The  California 
standards  have  a  more  stringent 
requirement  for  the  annual  test,  an 
additional  annual  test  for  internal  vapor 
valves,  and  a  year-round  leak  rate 
requirement  and  test  procedures. 
Additionally,  the  EPA  proposed  for  new 
facilities  the  use  of  a  loading  rack 
vacuum  assist  system,  in  addition  to  the 
proposed  annual  pressure  and  vacuum 
test,  to  further  control  leakage  from  tank 
trucks  and  railcars.  The  EPA  did  not 
analyze  nor  fully  discuss  these 
California  standards  during 
development  of  the  proposal  or  at 
proposal.  The  purpose  of  this  notice  is 
to  announce  and  discuss  the 
consideration  of  these  additional 
standards.  Below  is  a  discussion  of  the 
California  standard  for  tank  truck 
leakage  and  the  EPA's  consideration  of 
that  information.  As  noted  in  the 
ADDRESSES  section  of  today's  notice,  the 
docket  (Docket  No.  A-92-38)  contains 
the  California  test  procedures  and 
methods  discussed  below. 

The  California  Air  Resources  Board 
(ARE)  and  the  CaHfornia  air  pollution 
control  districts  have  been 
implementing  tank  truck  leakage 
standards  since  the  late  1970's. 
Currently  all  tank  trucks  transporting 
gasoline  in  CaHfornia.  including  tank 
trucks  from  neighboring  States  that 
operate  in  California,  must  meet  the 
California  standards.  In  summary  they 
include  three  major  standards,  an 
annua]  certification  and  a  year-round 
standard  for  the  tank  and  its  vapor 
piping  and  hoses  and  a  year-round 
pressure  standard  for  the  tank  truck's 
internal  vap^r  valve.  The  annual 
certification  standards  include  initially 


pressurizing  and  later  evacuating  the 
tank  and  associated  vapor  piping  and 
hoses,  to  18  inches  of  water  and  to  6 
inches  of  water,  respectively.  In  5 
minutes  the  allowable  pressure  change 
can  be  no  more  than  the  values  shown 
in  Table  1.  The  EPA's  Control 
Techniques  Guideline  (CTG)  document 
and  New  Source  Performance  Standards 
(NSPS)  (40  CFR  part  60,  subpart  XX) 
contain  annual  pressure  and  vacuum 
test  levels  of  initial  pressures  and  test 
duration  which  are  the  same  as 
California's.  However,  a  less  stringent 
pressure  change  of  3  inches  of  water 
column  is  allowed  for  ail  tank  trucks 
under  the  NSPS.  CTG,  and  proposal 


Table  i. 


Allowable  Tank  Pressure 
Change 


Tank  or  compart- 
ment capacity  (gal- 

Allowable pressure 
change  per  tank  or 
compartment  tested 

(inches  of  water, 
gauge,  per  5  minutes) 

lons) 

Annual 
certifi- 
catk)n 

Year-found 
(not  to  be 
exceeded 
anytime) 

2.500  &  Up 

2.499-1,500  

1 
1.5 
2.0 
2.5 

2.5 
3.0 
3.5 

4.0 

1.499-1.000  

999-less 

Table  1  presents  a  year-round 
allowable  pressure  change  standard  that 
is  1.5  inches  of  water  column  higher 
than  annual  certification  allowable 
pressure  change.  This  year-round 
standard  is  periodically  demonstrated 
by  a  combustible  gas  detector  method  or 
the  annual  certification,  test  procedure 
(using  the  allowable  year-round 
pressure  change  value)  by  owners  and 
operators  and  used  by  the  California 
ARB  and  districts  for  audits  and 
compliance,  respectively.  Combustible 
gas  detectors  are  easy  to  use  and 
transport  and  can  be  used  in  the  field 
while  trucks  are  loading  gasoline.  The 
annual  certification  pressure/vacuum 
test  procedure  requires  the  tank  to  be 
taken  out  of  gasoline  service  and 
requires  more  test  equipment  than  the 
combustible  gas  detector  method. 
Therefore,  the  combustible  gas  detector 
method  provides  an  easy-to-use  field 
compliance  procedure.  Tank  trucks  with 
a  leak  found  above  100  percent  of  the 
lower  explosive  limit  (LEL)  on  a 
combustible  gas  detector  are  required  to 
be  taken  out  of  service  until  they  pass 
the  allowable  year-round  pressure 
change  using  the  annual  certification 
test  method.  If  the  truck  fails  both  tests, 
the  truck  owner  is  fined  and  the  tank  is 
not  allowed  to  return  to  service  until  it 
meets  the  annual  certification  standard. 


Those  tanks  found  to  have  leaks  above 
100  percent  of  the  LEL  and  found  to 
meet  the  year-round  allowable  pressure 
change  with  the  annual  certification  test 
procedure  are  not  penalized  if 
maintenance  is  not  performed  before  the 
pressure  test.  A  similar  combustible  gas 
detector  procedure  was  presented  in  the 
EPA's  CTG,  but  is  not  contained  in  the 
NSPS  or  this  proposed  NESHAP. 
However,  some  other  States  and  oil 
companies  are  using  this  detector 
procedure  as  a  compliance  method,  in 
addition  to  the  annual  pressure  and 
vacuum  tests.  The  Bay  Area  Air  Quality 
Management  District  (BAAQMD) 
developed  a  field  pressure  test 
procedure  that  measures  the  pressure 
change  without  taking  the  tank  out  of 
service.  Nitrogen  gas  is  used  to 
pressurize  the  tank's  vapor  head  space. 
This  field  pressure  test  method  was 
determined  by  the  California  ARB  in 
1986  to  be  equivalent  to  the  combustible 
gas  detector  method.  Since  1986,  the 
BAAQMD  has  implemented  a 
comprehensive  outreach  program  with 
the  field  pressure  test.  Operators  are 
instructed  in  the  field  test  procedure, 
and  participate  in  an  ongoing  inspection 
and  maintenance  program.  Participation 
is  voluntary,  and  the  incentive  is  to 
reduce  the  penalties  for  violations  by 
having  documentation  showing  a 
history  of  regular  tests  and  maintenance 
on  the  t£uik  truck. 

The  third  California  standard  for  tank 
trucks  is  the  annually  tested 
certification  pressure  test  on  the  tank 
truck's  internal  vapor  valve.  This  valve 
provides  a  seal  between  the  truck's  tank 
and  its  vapor  piping  and  connected 
hose.  For  this  test,  the  tank  and 
associated  vapor  piping  and  hose  are 
pressurized  to  18  inches  of  water 
column,  and  the  valve  is  then  closed. 
Then,  while  leaving  the  tank  under 
pressure,  the  pressure  in  the  tank  truck's 
vapor  collection  piping  and  vapor  hose 
is  released  to  atmospheric  pressure  and 
then  capped.  After  5  minutes,  a  pressure 
increase  of  no  more  than  5  inches  of 
water  column  is  allowed  to  occur 
downstream  of  the  valve  in  the  tank 
truck's  vapor  piping  and  hose.  Any 
pressure  increase  indicates  that  the 
valve  is  leaking.  This  leakage  would 
eventually  be  released  to  the 
atmosphere  when  the  vapor  hose  and 
piping  are  not  connected  to  a  vap>or 
collection  system.  This  standard  for 
internal  vapor  valves  is  not  contained  in 
the  CTG,  the  NSPS,  or  the  proposed 
standard. 

The  California  ARB  is  currently 
revisiag  its  tank  truck  standards  to 
change  the  level  of  the  annual  test  and 
is  updating  its  test  procedures  and 
methods.  The  BAAQMD  tested  200  tank 
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Uiicks  and  found  that  86  percent  of  the 
trucks  could  pass  a  0.25-inch  standard 
and  91  percent  could  pass  a  0.5-inch 
standard.  The  California  ARB  proposed 
that  the  allowable  annual  certification's 
allowable  pressure  change  be  reduced 
hy  50  percent  (1-inch  drop  is  proposed 
to  be  reduced  to  a  0.5-inch,  etc.). 
Besides  general  updating  and 
clarifications  of  the  test  procedures  and 
methods,  the  California  ARB  is  adding 
the  field  pressure  test  used  by  BAAQMD 
in  the  ARB  certification  procedures. 

Under  section  112  of  the  Act,  the 
niinimum  baseline  (floor)  at  which 
standards  may  be  set.  for  existing 
sources,  is  the  "average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
«ources"(section  112(d)(3)  of  the  Act). 
The  existing  California  standards  are 
used  statewide  and  on  tank  trucks  from 
surrounding  areas.  California  is 
estimated  to  account  for  nearly  12 
percent  of  the  national  gasohne 
consumption.  Since  trucks  in  Cahfornia 
and  surrounding  areas  transport  about 
12  percent  of  the  national  gasoline,  it  is 
logical  to  assume  that  this  represents 
about  12  percent  of  the  affected  gasoline 
tank  truck  population.  The  EPA  looks  at 
emission  limitations  achieved  by  each 
of  the  best  performing  12  percent  of 
existing  sources,  and  average  those 
limitations  (59  FR  29196).  "Average"  is 
interpreted  to  mean  a  measure  of  central 
tendency  such  as  the  arithmetic  mean  or 
median.  In  the  case  of  the  California 
standards,  nearly  or  about  12  percent  of 
tank  trucks  at  least  meet  or  exceed  the 
California  standards,  therefore  these 
standards  are  at  least  the  arithmetic 
average,  and  certainly  the  94  percentile 
or  median.  Additionally,  the  existing 
California  standards  achieve  the  lowest 
emission  limitation  (in  this  case  by 
achieving  the  lowest  leakage  rates)  and 
are  the  best  performing  of  existing 
sources.  Thus,  the  EPA  now  considers 
the  existing  California  standards  as  the 
existing  source  floor  since  they 
represent  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  exi.sting 
sources. 

The  EPA  proposal  contains  a 
requirement  to  operate  a  vacuum  assist 
system  at  new  source  facilities.  The 
agency  proposed  this  requirement  for 
new  sources  based  on  the  system 
providing  "emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source"  (section 
1 12(d)(3)  of  the  Act).  Many  commenters 
questioned  the  amount  of  emission 
control  that  would  be  achieved  by  the 
vacuum  ass^t  system.  In  the  EPA's' 
consideratlod  of  the  vacuum  assist 
system  as  the  Ooor  for  new  sources,  the 


FPA  will  also  consider  the  existing 
Califoniia  standards  discussed  earlier. 

Thrai.gh  considpration  of  comments 
pfK.oivad  on  today's  notice  along  with 
those  an  the  proposed  rule,  the  EV.\  will 
dt;termint!  the  cc-ntrol  levels  to  be 
applied  to  tank  Inick  leakage.  Today's 
optjniii^  of  the  comment  period  is  only 
for  taking  comment  on  the  supplemental 
material  contained  in  this  notice  orftank 
truck  vapor  leakage  controls. 

Spttciacally,  the  EPA  is  requesting 
coniments  and  data  on  the  consideration 
of  the  e.Msting  California  standards  as 
the  floor  level  of  control  for  new  an«l 
exi.sting  facilities  as  required  under 
section  1 1 2  of  the  Act.  The  EPA  is  also 
requpstuv.',  mument  on  whether  the 
level  of  coiitiul  for  tank  trucks  at  new 
and  existing  facilities  should  be  based 
on  the  exi.sting  or  the  proposed 
California  standards.  Comments  are  also 
requested  on  the  use  and  accuracy  of  the 
test  procedures  and  methods  referred  to 
earlier  and  provided  in  the  docket, 
including  both  the  existing  and  updated 
or  revisetl  procedures  and  methods. 

Dated:  August  4.  tflf)4 
Mary  D.N ichuis, 

Assistaat  Adtnini>traUtr.  Officv  ofAtnirui 

Radinttoii 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFH  Part  6 

Federally  Supported  Health  Centers 
Assistance  Act  of  1992 

AGENC*:  Public  Health  Service.  HHS. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY;  Tlie  Secretary  of  Health. and 
Human  Services  (the  "Secretary"),  in 
consultation  with  the  Attorney  General. 
propo.ses  to  issue  rules  under  the 
'FederfiUy  Supported  Health  Confers 
Assistance  Act  of  1992  ".  The  Act 
provides  for  liability  protection  for 
certain  health  care  professionals  and 
entities.  This  proposed  rule  sets  forth 
information  whereby  an  entity  or  a 
person  can  determine  when,  and  the 
extent  In  which,  it  is  likely  to  be 
protected  under  the  Act. 
DATES:  The  public  is  invited  to  submit 
c:onuuents  on  this  proposed  ndc  until 
Sijpteii^er  19.  1994. 

ADDRESSES:  Comments  should  be 
submitted  to; 

Liiiby  Mprrili.  Office  of  Program  Policy  and 
Development,  Hureau  of  Primary  Hmlth 


Cire.  4.150  East- West  Highway.  Rockville. 
Mary  land  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ku.ti.ird  C;.  Hohrer.  Dirw:tor.  Divi.sioii  of 
CAMiununity  and  Migranl  Health,  fhonn. 
(101)  594-4300. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

StK:tiou  224(a)  of  the  Public  Health 
Service  Act  (the  Act),  (section  233(a)  of 
Titit!  42  of  the  United  States  Code), 
provides  that  the  remedy  against  the 
I  'nited  States  provided  under  the 
Fetleral  Tort  Claims  Act  (FTCA) 
rt.'sidting  from  the  performance  of 
medical,  surgical,  dental  or  related 
functions  by  any  commissioned  officer 
or  employee  of  the  Public  Health 
St;rvice  while  acting  within  the  scope  of 
his  office  or  employment  shall  be 
ext:lusive  of  any  other  civil  action  or 
proceeding.  Public  Law  102-501 
provides  that,  subject  to  its  provisions, 
certain  entities  and  officers,  employees 
and  contractors  of  entities  shall  be 
deemed  to  be  employees  of  the  Public 
Health  Service  within  the  exclusive 
remedy  provision  of  section  224(a).  This 
prt)pos(!d  rule  implements  certain 
provisions  of  Pub.  L.  102-501. 

II.  Entities 

An  entity  will  be  deemed  to  be  an 
employee  of  the  Public  HeaUh  Service 
pursuant  to  Pub.  L.  102-501  only  if 
HHS.  in  consultation  with  the  Attorney 
General,  has  determined,  and  has 
advised  the  entity,  that  the  entity— 

[A]  receives  Federal  funds  under  any 
of  the  following  grant  programs: 

(1 )  Section  329  of  the  Act.  42  U.S.C. 
254b  (relating  to  grants  for  migrant 
health  centers); 

(2)  .Section  330  of  the  Act.  42  U.S.C. 
254c  (relating  to  grants  for  community 
health  centers); 

(3)  Section  340  of  the  Act.  42  U.S.C. 
256  (relating  to  grants  for  health  services 
for  the  homeless):  and 

(4)  Sw:tion  340A  of  the  Act,  42  U.S.C. 
2.iHa  (relating  to  grants  for  health 
services  for  residents  of  public  housing): 
aiul 

(H|  meets  the  following  requirements: 
(11  has  implemented  appropriate 
jjolicies  and  procedures  to  reduce  the 
risk  of  malpractice  and  the  risk  of 
lawsuits  arising  out  of  any  health  or 
health-related  functions  performed  by 
the  entity; 

(2)  has  reviewed  and  verified  the 
professional  credentials,  references, 
claims  history,  fitness,  progressional 
review  organization  findings,  and 
license  status  of  its  physicians  and  other 
licensed  or  certified-  health  care 
practitioners,  andi  where  noccssaly.  has 
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obtained  the  pemiissiun  from  thest; 
individuals  to  gain  access  to  this 
information; 

(3)  has  no  history  of  claims  having 
been  filed  against  the  United  States  as 

a  result  of  die  application  of  section  224 
to  the  entity  of  its  officers,  employees, 
of  contractors  as  provided  for  under  this 
section,  or,  is  such  a  history  exists,  has 
fully  cooperated  with  the  Attorney 
General  in  defending  against  any  such 
claims  and  either  has  taken,  or  will  take, 
any  necessary  corrective  steps  to  assure 
.(gainst  such  claims  in  die  future:  and 

(4)  has  fully  cooperated  with  the 
Attorney  General  in  providing 
information  relating  to  an  estimate 
described  under  section  224{k)  of  the 
Act. 

Proposed  §  6.5  provides  that  an  entity 
will  be  deemed  to  be  an  entity  described 
in  section  224(g)  as  of  the  effective  dale 
of  the  notice  which  it  receives  trom  the 
Department  of  Health  and  Human 
Services  that  it  has  been  deemed  to  be 
an  entity  as  described  for  purposes  of 
the  Act.  Each  notice  shall  be  effective 
only  as  to  acts  and  omissions  occurring 
on  and  afler  the  date  specified  in  the 
notice  and  prior  to  January  1,  1996.  the 
statutory  sunset  date  for  this  program. 
(Proposed  §6,.6(a).) 

In  some  cases,  grantees  contract  with 
other  entities  (as  opposed  to  individual 
contractors— see  section  III  below)  for 
the  provision  of  health  services.  The 
typical  situation  is  a  subgrant  or 
contract  for  the  provision  of  the  full 
range  of  health  services.  For  example, 
the  legislative  histor>'  of  Pub.  L.  102- 
501  describes  the  case  of  a  grantee  in  the 
Los  Angeles  area  which  itself  has  no 
clinical  staff,  but  which  contracts  with 
three  primary  care  clinics  for  the  actual 
delivery  of  services.  If  one  (or  more)  of 
these  clinics  provides  the  full  range  of 
services  mandated  luider  section  330  to 
its  own  medically  undeserved 
population,  in  accordance  with  other 
applicable  requirements  under  section 
:<30.  it  would  be  eligible  for  a 
determination  by  the  Secretarj-  that  it 
too  is  a  covered  entity.  (H.R.  Rep.  No 
102-823.  Part  2,  p.  7,  102d  Cong.  2d 
5css.,  Sept.  14, 1992.)  Proposed  §  6.3(b) 
provides  that  the  Secretary  will  identify 
those  contracting  entities  that  will  be 
subject  to  coverage  under  section  224(g) 
in  notices  issued  pursuant  to  §6.5. 

III.  Covered  Individuals 

In  addition  to  the  entity  itself,  section 
224(g)  provides  that  certain  individuals 
may  be  covered  under  the  FTCA. 
Officers  and  employees  are  subject  to 
coverage,  as  well  as  certain  contractors. 

Public  Law  102-501  provides  that  an 
individual  may  be  considered  to  be  a 
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contractor  of  an  entity  described  in  Pub 
I..  102-501  only  if— 

{.\)  die  individual  normally  perfomis 
on  average  at  least  32'/^  hours  of  service 
per  wuek  for  the  entity  for  the  period  of 
the  co.atract;  or 

(B)  in  the  case  of  an  individual  who 
nurinaily  performs  on  average  less  than 
32"/  hours  of  scr\  ices  per  week  for  the 
entity  for  the  period  of  die  contract  and 
is  a  licensed  or  certified  provider  of 
ohstelrical  services — 

( U  the  individual's  medical 
malpractice  liability  insurance  coverage 
does  not  extend  to  services  performed 
by  the  individual  for  the  entity  under 
the  contract;  or 

(2)  the  S.-c  retary  finds  that  patients  to 
whom  the  f>;;i:ty  furnishes  services  will 
be  deprived  uf  obstetrical  services  if 
such  individual  is  not  considered  a 
contractor  of  the  entity  for  purpostrs  of 
paragraph  (1). 

Coverage  of  individuals,  whether 
employees  of  contractors,  does  not 
extend  to  acts  or  omissions  that  are  not 
related  to  the  grant  supported  activity. 
The  covered  entity  itself  (assiuning  it 
meets  the  statutory  requirements  for 
FTCA  coverage)  will  be  covered  for 
claims  against  it,  even  if  an  individual 
health  care  practitioner  is  not  covered  in 
a  particular  case.  Thus,  for  example,  if 
a  contractor  works  fewer  than  32  Vz 
hours  and  is  not  a  provider  of  obstetrical 
services,  the  contractor  would  not  be 
covered  for  services  related  to  the  grant, 
but  the  grantee  itself  would  be  covered 

IV.  Covered  Acts  and  Omissions 

Proposed  §6.6  provides  elaboration 
on  the  scope  of  the  statutory  protection 
for  covered  entities  and  individuals. 
Paragraph  (a)  states  die  relevant  dates  of 
coverage.  Paragraph  (b)  repeats  the 
provision  of  section  224(a)  that  limits 
coverage  to  claims  for  damage  for 
personal  injur\-  or  death  resulting  from 
the  performance  of  medical,  surgical, 
dental,  or  related  functions.  Paragraph 
(c)  states  that  for  covered  individuals, 
only  acts  or  omissions  within  the  scope 
of  their  employment  (or  contract  for 
services,  in  the  case  of  covered 
contractors)  are  covered.  Thus,  for 
example,  "moonlighting"  activities  of  a 
physician  employed  by  a  covered 
grantee  would  not  be  covered. 

Paragraph  (d)  of  proposed  §6.6 
addresses  the  limitation  that  only  acts  or 
omissions  related  to  the  grant -supported 
activity  are  covered.  The  Department  is 
aware  that  there  has  been  some 
confusion  since  the  enactment  of 
section  224(g)  about  the  types  of 
activities  thai  would  be  covered.  In 
particular,  there  ha\'e  been  questions 
about  the  issue  of  when  coverage  is 
available  where  individuals  who  are  not 


registered  patients  of  the  grantee  are 
treated.  This  paragraph  provides  cle.ar 
standards  for  answering  these  questions. 
Coverage  will  be  available  for  the 
treatment  of  non-patier.ts  uf  the  covert«d 
entities  only  when  the  Secretary 
determines  either  diat  (1)  th«'  proviMoii 
of  die  services  to  such  individuals 
benefits  patients  of  the  entity  and 
.general  populations  that  cuiild  be  f.t;n.'vd 
by  the  entity  through  community-wide 
intervention  efforts  within  the 
<  onununities  ser\ed  by  the  entity,  or  (2) 
the  provision  of  services  to  suih 
infiividuals  facilitates  the  provision  of 
ser\  ices  to  patients  of  the  entity,  or  (3) 
such  services  are  otherwise  required  to 
l>e  provided  to  such  individuoi .  »iuler 
an  employment  contract  or  similar 
arrangement  between  the  entity  aiid  the 
covered  individual  Examples  of 
situations  within  the  scope  of  proposed 
§  6.6(d)  are  as  follows; 

•  A  community  health  center  deemed 
to  be  a  covered  entity  establishes  a 
school-based  or  school-linked  healdi 
program  as  part  of  its  grant  supported 
activity.  Even  though  die  students 
treated  are  not  necessarily  registered 
patients  of  the  center,  the  center  and  its 
health  care  practitioners  will  be  covered 
for  ser\'ices  provided,  if  the  .Secretary 
makes  the  determination  in 
subparagraph  (1). 

•  A  migrant  health  center  requires  its 
physicians  to  obtain  staff  privileges  at  a 
community  hospital.  As  a  condition  of 
obtaining  such  privileges,  and  thus 
being  able  to  admit  the  center's  patients 
to  the  hospital,  the  physicians  must 
agree  to  provide  occasional  coverage  of 
the  hospital's  emergency  room.  The 
Secretary  would  be  authorized  to 
determine  that  this  coverage  is 
necessary  to  facilitate  die  provision  of 
services  to  the  grantee's  patients,  and 
that  it  would  therefore  be  covered  by 
subparagraph  (2). 

•  A  homeless  health  senices  grantee 
maktis  arrangements  with  local 
community  providers  for  after-hours 
coverage  of  its  patients.  The  grantee's 
physicians  are  required  by  Lheir 
employment  contracts  to  provide 
periodic  cross-coverage  for  patients  of 
these  providers,  in  order  to  make  this 
arrangement  feasible.  The  Secretary  may 
detennine  that  the  arrangement  is 
within  the  scope  of  subparagraph  (3). 
Again,  however,  it  sliould  be 
undenitood  that  this  would  not  exteud 
the  scope  of  coverage  under  Pub.  L. 
102-501  to  "moonlighting"  activities  by 
center  health  care  practitiooers. 

I'his  proposed  rule  is  not  intended  to 
constitute,  and  does  not  consdtute.  a 
comprehensive  notice  pertaining  to  any 
provision  of  Pub.  L  102-501  except  to 
the  extent  that  procedures  pertaining  to 
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implementation  of  Pub.  L.  102-501  are 
described  explicitly  above.  The 
applicability  of  Pub.  L.  102-501  and  42 
U.S.C.  233(a)  to  a  particular  claim  or 
case  will  depend  upon  the 
determination  or  certiHcation  (as 
appropriate)  by  the  Attorney  General 
that  the  individual  or  entity  is  covered 
by  Pub.  L  102-501  and  was  acting 
within  the  scope  of  employment,  in 
accordance  with  normal  Etepartment  of 
Justice  procedures.  A  determination  or 
certification  by  the  Attorney  General  is 
subject  to  judicial  review. 

Economic  Impact 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  beneHts, 
incentives,  equity,  and  availability  of 
information.  Regulations  which  are 
"signiBcant"  because  of  cost,  adverse 
effects  on  the  economy,  inconsistency 
with  other  agency  actions,  effects  on  the 
budget,  or  novel  legal  or  policy  issues, 
require  special  analysis.  In  addition,  the 
Regulatory  Flexibility  Act  of  1980 
requires  that  we  include  an  analysis  of 
all  rules  the  significantly  impact  small 
businesses. 

These  proposed  regulations  provide 
information  whereby  health  care  entities 
or  individual  scan  determine  when,  and 
to  what  extent  they  are  likely  to  be 
protected  for  medical  malpractice  under 
the  Federal  Tort  Claims  Act  (FTCA). 
Therefore,  the  Secretary  certifies  that 
the  proposed  regulations  will  not  have 
a  significant  effect  on  a  substantial 
number  of  small  entities. 

For  this  reason,  a  regulatory  analysis 
is  not  required. 

Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains  no 
information  collection  or  reporting 
requirements  which  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  42  CFR  Part  6 

Grant  Programs — Health. 

Dated:  May  9. 1904. 
Philip  R.  Lee, 
Assistant  Secretary  for  Health. 

Approved:  June  16, 1994. 
Donna  E.  Shalala, 
Secretary. 

Part  6  is  added  to  Chapter  I  of  Title 
42  to  read  as  follows: 

PAFTT  6— FEDERAL  TORT  CLAIMS 
ACT  COVERAGE  OF  CERTAIN 
GRANTEES  AND  INDIVIDUALS 

6.1  Applicability. 

6.2  Definitions. 


6.3  Eligible  Entities. 

6.4  Covered  Individuals. 

6.5  Deeming  Process  for  Eligible  Entities. 

6.6  Covered  Acts  and  Omissions, 

Authority:  Sections  215  and  224  of  the 
Public  ^ealth  Service  Act,  42  U.S.C.  216  and 
233. 


:He 


§6.1    Applicability. 

This  part  applies  to  entities  and 
individuals  whose  acts  and  omissions 
related  to  the  performance  of  medical, 
surgical,  dental,  or  related  functions  are 
covered  by  the  Federal  Tort  Claims  Act 
(28  U.S.C.  1346(b)  and  2671-2680)  in 
accordance  with  the  provisions  of 
section  224(g)  of  the  Public  Health 
Service  Act  (42  U.S.C.  233(g)). 

§6.2    Definitions. 

Act  means  the  Public  Health  Service 
Act,  as  amended. 

Attorney  General  means  the  Attorney 
General  of  the  United  States  and  any 
other  officer  or  employee  of  the 
Department  of  Justice  to  whom  the 
authoBity  involved  has  been  delegated. 

Covered  entity  means  an  entity 
described  in  §  6.3  which  has  been 
deemed  by  the  Secretary,  in  accordance 
with  §  6.5,  to  be  covered  by  this  part. 

Covered  individual  means  an 
individual  described  in  §  6.4. 

Effective  date  as  used  in  §  6.5  and 
§  6.6  refers  to  the  date  of  the  Secretary's 
determination  that  an  entity  is  a  covered 
entity. 

Sectetary  means  the  Secretary  of 
Health  and  Human  Services  (HHS)  and 
any  other  officer  or  employee  of  the 
Department  of  HHS  to  whom  the 
authority  involved  has  been  delegated. 

Subrecipient  means  an  entity  which 
receives  a  grant  or  a  contract  from  a 
covered  entity  to  provide  a  full  range  of 
health  services  on  behalf  of  the  covered 
entity. 

§6.3    Eligible  entities. 

(a)  Grantees.  Entities  eligible  for 
coverage  under  this  part  are  public  and 
nonprofit  private  entities  receiving 
Federal  funds  under  any  of  the 
following  grant  programs: 

(1)  Section  329  ofthe  Act  (relating  to 
grants  for  migrant  health  centers); 

(2)  Section  330  of  the  Act  (relating  to 
grants  for  community  health  centers); 

(3)  Section  340  of  the  Act  (relating  to 
grants'  for  health  services  for  the 
homeless);  and 

(4)  Section  340A  ofthe  Act  (relating 
to  grants  for  health  services  for  residents 
of  public  housing). 

(d)  Subrecipients.  Entities  that  are 
subrecipients  of  grant  funds  described 
in  paragraph  (a)  of  this  section  are 
eligible  for  coverage  only  if  they  provide 
a  full  range  of  health  care  services  on 
behalf  of  an  eligible  grantee  and  only  for 


those  services  carried  out  under  the 
grant  funded  project. 

§6.4    Covered  individuals. 

(a)  Officers  and  employees  of  a 
covered  entity  are  eligible  for  coverage 
under  this  part. 

(b)  Contractors  of  a  covered  entity 
who  are  physicians  or  other  licensed  or 
certified  health  care  practitioners  are 
eligible  for  coverage  under  this  part  if 
they  meet  the  requirements  of  section 
224(g)(5)  ofthe  Act. 

(c)  An  individual  physician  or  other 
licensed  or  certified  health  care 
practitioner  who  is  an  officer,  employee, 
or  contractor  of  a  covered  entity  will  not 
be  covered  for  acts  or  omissions 
occurring  after  receipt  by  the  entity 
employing  such  individual  of  notice  of 
a  final  determination  by  the  Attorney 
General  that  he  or  she  is  no  longer 
covered  by  this  part,  in  accordance  with 
section  224(i)  of  the  Act. 

§  6.5    Deeming  process  for  eligible  entities. 

Eligible  entities  willjie  covered  by 
this  part  only  on  and  after  the  effective 
date  of  a  determination  by  the  Secretary 
that  they  meet  the  requirements  of 
section  224(h)  of  the  Act.  In  making 
such  determination,  the  Secretary  will 
receive  such  assurances  and  conduct 
such  investigations  as  he  or  she  deems 
necessary. 

§  6.6    Covered  acts  and  omissions. 

(a)  Only  acts  and  omissions  occurring 
on  and  after  the  effective  date  of  the 
Secretary's  determination  under  §  6.5 
and  before  January  1,  1996,  are  covered 
by  this  part. 

(b)  Only  claims  for  damage  for 
personal  injury,  including  death, 
resulting  from  the  performance  of 
medical,  surgical,  dental,  or  related 
functions  are  covered  by  this  part. 

(c)  With  respect  to  covered 
individuals,  only  acts  and  omissions 
within  the  scope  of  their  employment 
(or  contract  for  services)  are  covered.  If 
a  covered  individual  is  providing 
services  which  are  not  on  behalf  of  the 
covered  entity,  such  as  on  a  volunteer 
basis  or  on  behalf  of  a  third-party 
(except  as  described  in  paragraph  (d)  of 
this  section),  whether  for  pay  or 
otherwise,  acts  or  omissions  which  are 
related  to  such  services  are  not  covered. 

(d)  Only  acts  and  omissions  related  to 
the  grant-supported  activity  of  entities 
are  covered.  Acts  and  omissions  related 
to  services  provided  to  individuals  who 
are  not  patients  of  a  covered  entity  will 
be  covered  only  if  the  Secretaiy 
determines  that: 

(1)  the  provision  of  the  services  to 
such  individuals  benefits  patients  ofthe 
entity  and  general  populations  that 
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f  ould  be  served  by  the  entity  through 
community-wide  intervention  efforts 
within  the  communities  served  by  such 
entity: 

(2)  the  provision  of  tJie  services  to 
such  individuals  facilitates  the 
provision  of  ser\'ices  to  patients  of  the 
entity;  or 

(3)  such  services  are  otherwise 
required  to  be  provided  to  such, 
individuals  under  an  employment 
contract  or  similar  arrangement  between 
the  entity  and  the  covered  individual. 

IFR  Hoc-  94-20361  Filed  8-l«-q4;  8:45  ami 

BILLING  CODE  4iefr-IS-M 


42  CFR  Part  54a 

R1N090S-AE06 

Grants  for  National  Alcohol  Research 
Centers 

AGENCY:  National  Institutes  of  Health. 

Public  Health  Service.  HHS. 

ACnow;  Notice  of  propos«Hl  rulemaking. 


summary:  The  National  Institutes  of 
Health  (NTH)  proposes  to  amend  the 
current  regulations  governing  grants  for 
alcohol  abuse  and  alcoholism 
prevention,  treatment,  and 
r»:babilitation  services  and  National 
Alcohol  Research  Centers  to  set  forth 
changes  necessitated  by  enactment  of 
the  Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration  (ADAMHA) 
Reorganization  Act.  and  to  make  othitr 
changes  neces.sary  to  update  Ihe 
regulations. 

DATES:  Comments  concerning  the 
nigulations  must  be  received  on  or 
before  October  18, 1994  in  order  to 
ensure  that  NIH  will  be  able  to  consider 
the  conmients  iti  preparing  the  final 
ni!e. 

ADDRESSES:  Comments  should  be  st.'nt  to 
ferry  Moore.  Regulatory  Affairs  Officer. 
N.ilional  Institutes  of  Jieallh.  Building 
i\.  Room  3B-11.  9000  Rockville  Pike, 
Bethesda.  Maryland  20892-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  |err>- 
Moore  at  the  address  above,  or 
teIt;phone  (301)  496-4fi0n  (not  a  toll-fret« 
number). 

SUPPLEMENTARY  INFORMATION:  Section 
122  of  the  ADAMHA  Reorganization 
Act.  Public  Law  102-321.  which  was 
enaf;ted  on  July  10.  1992,  transferred 
Public  Health  Service  (PUS)  Act  section 
511,  National  Alcohol  Research  Center, 
to  Title  IV.  Part  C,  Subpart  14  of  the  Act, 
and  redesignated  the  section  as  FHS  Act 
section  464J.  Under  PHS  Act  section 
4641.  the  Secretary,  acting  through  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NiAAA),  may  designate 
National  Alcohol  Research  Centers  for 


the  piu-pose  of  interdisciplinary 
research  relating  to  alcoholism  and 
other  biomedical,  behavioral  and  social 
issues  related  to  alcoholism  and  alcohol 
abuse,  and  shall  make  annual  grants  !o 
the  Centers,  including  a  grant  to  a 
designated  Center  for  research  on  the 
effects  of  alcohol  on  the  elderly.  The 
NIH  proposes  to  amend  the  current 
regulations  governing  these  grants  by 
revising  the  "Table  of  Contents"  section, 
removing  reser\'ed  sections  54a.508  and 
54a. 509.  and  redesignating  section 
54a.510  as  54a. 508.  revising  the 
authority  citation  and  "Applicability- 
section  to  show  the  changes 
necessitated  by  enactment  of  the 
ADAMHA  Reorganization  Act, 
providing  additional  definitions, 
replacing  the  language  in  section 
54a. 504  with  non-specific  language 
which  will  eliminate  the  need  to  seek 
OM3  rcguid'(ir>'  review  for  future 
changes  in  the  grant  appHcation  form, 
and  revise  section  54a.506(c)  by 
removing  the  $1  million  limitation  on 
grant  awards  to  conform  to  Public  Law 
98-24  which  eliminated  the  $1  million 
cap.  Additionally,  NIH  proposes  to  add 
a  new  section  54a.509  to  the  current 
regulations  setting  forth  other  HHS 
poUcies  and  regulations  that  apply  to 
grants  awarded  under  subpart  E.  The 
purpose  of  this  notice  is  to  invite  public 
comment  on  these  proposed  changes. 
The  following  statements  are  provided 
for  the  information  of  the  public. 

Regulatory  Impact  Statement 

Bec.uise  this  nde  merely  makes  minor 
changes  in  grant  application  practices 
and  confonns  grant  awards  to  the 
current  statute,  it  will  have  no 
consequential  effects  on  the  economy  or 
small  entities.  Therefore  the  Secretary- 
has  determined  that  this  rule  is  not 
significant  within  the  definition  of 
Executive  Order  12866,  and  the 
Serretar>'  certifies  that  this  rule  will  not 
hcivf'  a  significant  impact  on  a 
subsfeiitial  numl)er  of  small  entities 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  ir.formation  collection  requirements 
which  are  subject  :o  Office  of 
Management  and  Budget  (OMB)  review 
and  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35). 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  numbered  prT>grdm 
affected  by  the  regulations  is  93.981. 

List  of  Subjects  in  42  CFR  Part  54a 

Alcohol  abuse;  Alcohohsm;  Grant 
programs — Health. 


Uated.  Ilecfeniber  17.  1«<9  i 
Chilip  R.  Lee. 
Assistant  Stxrmtary  for  Health 

Approved:  August  5.  1994 
Donna  E.  Shalaia. 
SfTrptarv. 

For  reasons  set  out  in  the  pr»;amble. 
it  is  proposed  to  amend  part  54a. 
subpart  E,  of  title  42  of  the  Code  of 
Federal  Regulations,  to  read  as  set  forth 
below. 

PART  54»-GRANTS  FOR  ALCOHOL 
ABUSE  AND  ALCOHOUSM 
PREVENTION.  TREATMENT,  AND 
REHABILITATION  SERVICES  AND 
NATIONAL  RESEARCH  CENTERS 

Subparts  A— D  [Reserved] 

Sut>part  E— Grants  for  National 
Alcohol  Research  Centers 

1.  The  authority  citation  for  subi>art  E 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C  216.  285n-2. 

2.  and  3.  Section  54a.501  would  be 
revised  to  read  as  follows: 

§  543.501    To  which  programs  do  these 
regulations  apply? 

The  regulations  in  this  subpart  apply 
to  grants  to  develop,  establish,  and 
support  centers  for  interdisciplinary 
research  relating  to  alcoholism  and" 
other  alcohol  problems  as  authorized  by 
stiction  454J  of  the  Act  (42  U.S  C.  285n- 
2). 

4  S«H:tion  54a. 502  would  be  re\ised 
to  read  as  follows: 

§543.502    Definitions. 

As  used  in  this  part: 

Art  means  the  Public  Healdi  Sen,  ice 
Act.  as  amended  (42  U.S.C.  201  et  sen). 

HHS  means  the  Department  of  Health 
nnd  Human  Services. 

X'attonal  Alcohol  Rest^nb  Onfer or 
Ct'ntiT  means  r.n  institution  engaged  in 
long-term  interdisciplinarj-  research 
relating  to  alcoholism  and  other  alcohol 
problems. 

I'Jon  profit  as  applied  to  any 
institution  or  association  means  an 
institution  or  association,  no  part  of  the 
net  earnings  of  which  inures  or  may 
lawfully  inure  to  the  l»enefit  of  any 
privatt'  shareholder  or  individual. 

Sfrretary-  means  the  Secretary  of 
Health  and  Human  .Seriices  anil  any 
other  officer  or  employ  w  of  the 
Dispart  ment  of  Heahh'and  Human 
Services  to  whom  the  authority 
involved  has  l»een  delegated. 

5.  Section  54a. 503  would  be  amended 
by  revising  the  heading  and  paragraph 
(Ij)  to  read  as  follows: 

§54a.503    Who  Is  eligtbte  to  apply? 
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(b)  Located  in  a  State,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  the  Canal  Zone,  Guam, 
American  Samoa,  or  the  successor 
States  of  the  Trust  Territory  of  the 
Pacific  Islands  (the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

6.  Section  54a. 504  would  be  revised 
to  read  as  follows: 

$548,504    How  to  apply  for  a  grant? 

An  institution  interested  in  applying 
for  a  grant  under  this  subpart  must 
submit  an  application  at  such  time  and 
in  such  form  and  manner  as  the 
Secretary  may  prescribe.' 

7.  Section  54a. 505  would  be  amended 
by  revising  paragraphs  (f),  (h)  and  (i), 
and  adding  a  new  paragraph  (j)  to  read 
as  follows: 

$  548.505    Program  requirements. 

•        •        *        •        * 

(f)  Have  the  capacity  to  conduct 
courses  on  alcohol  problems  and 
research  on  alcohol  problems  for 
undergraduate  students,  for  nursing, 
social  work  and  other  specialized 
graduate  students,  and  for  medical  and 
osteopathic  students  and  physicians; 

(g)*  *  '      ' 

(h)  Provide  assurances  that  any 
signiHcant  changes  in  the  Center's 
scientific  activities  or  other  Center 
activities  will  be  made  only  with  the 
prior  approval  of  the  Secretary; 

(i)  Estabhsh  a  Program  Advisory 
Committee,  chaired  by  the  Center 
director,  to  review  and  make 
recommendations  to  the  Center  director 
on  the  conduct  of  all  activities  of  the 
Center.  The  Committee  shall  be 
composed  of  persons  who  are  not 
associated  with  the  Center  (apart  from 
their  memborsh.p  on  the  Committee); 
and 

(j)  Have  a  detailed  5-year  plan  for  the 
■  Center  program  which  identifies  the 
principal  areas  of  research,  the 
relationship  of  each  area  of  research  to 
the  central  theme  of  the  Center  program. 
the  discipline  involved,  and  plans  for 
coordination  among  them. 

8.  Section  54a. 506  would  be  amended 
by  revising  paragraphs  (a),  (a)(8)  and  (c) 
to  read  as  follows: 

SS4&506    Grant  awards. 

(a)  Within  the  limits  of  funds 
available,  the  Secretary,  after  taking  into 
account  the  comments  of  an  appropriate 
peer  review  group,  may  award  grants  to 


'  Grant  applications,  instructions,  and  program 
guidelines  may  be  obtained  from  the  Diret.Ior  of  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  5600  Fishers  Lane,  Ror.kvillc 
Maryland  20857. 


applicants  with  proposed  programs 
which  have  been  recommended  for 
approval  by  the  coimcil  and  will  in  his 
or  her  judgment  best  promote  the 
purposes  of  section  464J  of  the  Act; 
taking  into  consideration  among  other 
pertinent  factors: 

*  4  *  *  * 

(8)  The  degree  to  which  the 
application  adequately  provides  for  the 
requirements  of  §  54a. 505. 

(b)  •   "   * 

(c)  Generally  the  grant  will  initially  be 
for  one  year  and  subsequent 
continuation  awards  will  also  be  for  one 
year  at  a  time.  A  grantee  must  submit  a 
separate  application  at  the  time  and  in 
the  form  and  manner  that  the  Secretary 
may  require  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regarding  continuation 
awards  and  the  funding  level  of  those 
awards  will  be  made  after  consideration 
of  such  factors  as  the  grantee's  progress 
and  management  practices,  and  the 
availability  of  funds.  Continuation 
awards  require  a  determination  by  HHS 
that  continued  funding  is  in  the  interest 
of  the  government. 

*         II         *         *         * 

9.  Seciion  54a. 507  would  be  amended 
by  rerooving  the  footnote  and  revising 
the  last  sentence  of  paragraph  (a)  to  read 
as  follows: 

543.507    Expenditure  of  grant  funds. 

(a)  *  *   *  For  purposes  of  this 
paragraph,  construction  means  the 
construction  of  new  buildings,  the 
expansion  of  existing  buildings,  and  the 
acquisition,  remodeling,  replacement, 
renovation,  major  repair  (to  the  extent 
permitted  by  regulations),  or  alteration 
of  existing  buildings  (including 
architects'  fees,  but  not  including  the 
cost  of  acquisition  of  land  or  off-site 
improvements),  and  initial  equipment  of 
new  buildings  and  of  the  expanded, 
remodeled,  repaired,  renovated,  or 
altored  part  of  existing  buildings. 


§  54a.5l  0    [Redesignated  as  54a.508] 

9.  Section  54a. 510  would  be 
ri'designated  as  54a. 308. 

10.  A  new  section  54a. 509  would  be 
added  to  read  as  follows: 

§543.509    Other  HMS  policies  and 
reguiations  that  apply. 

Several  other  policies  and  regulations 
apply  to  grants  under  this  subpart. 
These  include,  but  are  not  limited  to: 
42  CFR  part  50,  subpart  A— 
ResponsibiUties  of  PHS  awardee  and 
applicant  institutions  for  dealing  with 
and  reporting  possible  misconduct  in 
scitjnce 


42  CFR  part  50,  subpart  D— Public 
Health  Service  grant  appeals 
procedures 

45  CFR  part  16 — Procedures  of  the 
Departmental  Grant  Appeals  Board 

45  CFR  part  46 — Protection  of  human 
subjects 

45  CFR  part  74 — Administration  of 
grants 

45  CFR  part  75 — Informal  grant  appeals 
procedures 

45  CFR  part  76 — Govemmentwide 
debarment  and  suspension 
(nonprocurement)  and 
govemmentwide  requirements  for 
drug- free  workplace  (grants] 

45  CFR  part  80 — Nondiscrimination 
under  programs  receiving  Federal 
assistance  through  the  Department  of 
Health  and  Human  Services 
effectuation  of  title  VI  of  the  Civil 
Rights  Act  of  1964 

45  CFR  part  81 — Practice  and  procedure 
for  hearings  under  part  80  of  this  title 

45  CFR  part  84 — Nondiscrimination  on 
the  basis  of  handicap  in  programs  and 
activities  receiving  Federal  flnancial 
assistance 

45  CFR  part  86 — Nondiscrimination  on 
the  basis  of  sex  in  education  programs 
and  activities  receiving  'or  benefiting 
from  Federal  financial  assistance 

45  CFR  part  91 — Nondiscrimination  on 
the  basis  of  age  in  HHS  programs  and 
activities  receiving  Federal  financial 
assistance 

45  CFR  part  92 — Uniform  administrative 
requirements  for  grants  and 
cooperative  agreements  to  State  and 
local  governments 

45  CFR  part  93 — New  restrictions  on 
lobbying 

51  FR  10958  (May  7,  1986),  asmaybf? 
amended,  or  successor — NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules 

"Public  Health  Service  Policy  on 
Humane  Care  and  Use  of  Laboratory 
Animals."  Office  for  Protection  from 
Research  Risks,  NIH  (Revised 
September  1986),  as  may  be  amended, 
or  successor 

NIH  Guide  for  the  Care  and  Use  of 
Laboratory  Animals  (Revised  1985),  us 
may  be  amended,  or  successor 

59  FR  11146  (March  9, 1994),  as  may  ha 
amended,  or  its  successor — NIH 
Guidelines  for  Inclusion  of  Womert 
and  Minorities  as  Subjects  in  Clinical 
Research 

(FR  Doc.  94-20359  Filed  &-18-94;  8:45  aiii) 
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Administration  for  Children  and 
Families 

45  CFR  Part  212 
RIN  097(WVB45 

Assistance  for  United  States  Citizens 
Returned  From  Foreign  Countries 

agency:  Administration  for  Children 
and  Families,  HHS.  Office  of  Refugee 
Resettlement. 

ACTION:  NoUce  of  proposed  rulemaking. 


SUMMARY:  This  notice  of  proposed 
rulemaking  would  amend  the 
regulations  concerning  the  U.S. 
Repatriate  Program.  The  proposed  rule 
would  require  agencies  which  provide 
assistance  to  groups  of  United  States 
citizens  who  are  returned  from  foreign 
countries  to  the  United  States  by  the 
Department  of  State  due  to  war.  threat 
of  war.  civil  disorder,  or  natural  disaster 
to  request  and  obtain  advance  approval 
from  the  Administration  for  Children 
and  Families  to  incur  expenses  for 
developing  and  preparing  to  implement 
repatriation  plans  for  groups  of  eligible 
persons.  This  action  is  necessary  in 
order  for  the  Department  to 
appropriately  oversee  the  limited 
funding  available  for  such  activities. 
DATES:  Comments  must  be  received  on 
or  before  October  18.  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Division  of  State 
Legalization  and  Repatriation.  Office  of 
Refugee  Resettlement.  Administration 
for  Children  and  Families.  370  L'Enfant 
Promenade.  SVV..  6th  floor.  Washington 
DC  20447. 

Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately 
one  month  after  publication,  at  the 
above  address  on  Monday  through 
Friday  of  each  week  from  9:30  a.m.  to 
4:00  p.m..  except  Federal  hoUdays. 
Although  we  will  not  be  able  to 
acknowledge  or  respond  to  comments 
individually  in  preparing  the  final  rule, 
we  will  respond  to  comments  in  the 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Smith  (Director.  Division  of 
State  Legahzation  and  Repatriation). 
202-401-9255. 

SUPPLEMENTARY  INFORMATION 

Background 

The  U.S.  Repatriate  Program  is 
authorized  by  Section  1113  of  the  Social 
Security  Act  and  is  responsive  fn 
Executive  Order  12656  regarding 
services  provided  to  repatriated  U.S. 


citizens.  The  program  provides 
temporary  assistance  to  needy  U.S. 
citizens  and  their  dependents  who  are 
returned  to  the  United  States  by  the 
Department  of  State  for  reasons  of 
destitution,  illness,  war.  threat  of  war. 
invasion,  civil  unrest,  or  natural 
disaster.  Under  current  law  and 
regulations,  assistance  provided  through 
the  program  to  repatriates  must  be 
repaid  to  the  United  States  Government 
unless  the  Assistant  Secretary  for 
Children  and  Families  specifically 
waives  this  requirement. 

Group  Repatriation 

When  groups  of  U.S.  citizens  and 
their  dependents  must  be  evacuated 
from  foreign  countries  and  returned  to 
the  United  States  due  to  war.  threat  of 
war.  invasion,  civil  unrest,  or  natural 
disaster.  States  administer  the  necessarj- 
reception  and  assistance.  These 
repatriation  events  are  generally  referred 
to  as  Group  Repatriations.  In  the  event 
that  the  President  declares  a  national 
security  emergency.  Executive  Order 
12656,  "Assignment  of  Emergency 
Preparedness  Responsibilities.""  requires 
the  Secretary  of  Health  and  Human 
Services  to  coordinate  such  a 
repatriation.  This  type  of  group 
repatriation  is  referred  to  as  Emergency 
Repatriation. 

In  response  to  E.O.  12656.  the  U.S. 
Repatriate  Program  has  developed  a 
National  Emergency  Repatriation  Plan 
which  calls  for  States  to  develop  their 
own  Emergency  Repatriation  Plans. 
Under  these  plans,  the  States  provide 
for  the  logistical  arrangements  for 
receiving  U.S.  citizens  repatriated  as 
part  of  a  declared  national  security 
emergency  and  providing  assistance  for 
their  travel  to  their  final  destinations 
and  other  necessities  to  ensure  the 
immediate  welfare  of  the  repatriates. 
These  plans  are  activated  upon  the 
request  of  the  Department  if.  and  only 
if.  the  President  declares  a  national 
security  emergency. 

Since  the  States'  Emergency 
Repatriation  Plans  are  suitable  for  use  in 
the  event  that  groups  of  American 
citizens  are  evacuated  due  to  war  or 
threat  of  war.  invasion  or  other  civil 
violence,  or  natural  disaster— but  a 
national  security  emergency  is  not 
declared  under  Executive  Order 
12656— the  U.S.  Repatriate  Program 
recognizes  that  States  could  use  these 
plans  as  both  Emergency  Repatriation 
Plans  and  Group  Repatriation  Plans,  and 
encourages  them  to  do  so. 

Administrative  Costs 

The  statutory  authority,  as  well  as  the 
current  regulations,  provide  for  States  or 
other  agencies  providing  repatriation 


assistance  to  be  reimbursed  for  their 
administrative  expenses.  Since  group/ 
emergency  repatriations  are  a  relatively 
rare  event,  the  Department  wishes  to 
ensure  that  the  amount  of 
administrative  expenses  incurred  by- 
States  in  planning  or  preparing  for 
receiving  group  repatriations  is 
reasonable  and  appropriate. 

To  Lhis  end.  we  are  proposing  that  if 
States  wish  to  be  reimbursed  for  their 
administrative  expenses,  they  must  seek 
and  receive  prior  approval  from  the 
Department  before  incurring  expenses 
associated  with  developing  group/ 
emergency  repatriation  plans.  States 
must  also  receive  prior  approval  to  be 
reimbursed  for  the  costs  of  preparing  to 
implement  the  plans,  such  as 
conducting  training  exercises  or  making 
physical  preparations  to  a  reception  site, 
unless  notified  by  the  Department  that 
such  preparations  are  necessan.-. 

In  order  to  keep  administrative 
requirements  to  a  minimum,  we  are  not 
proposing  to  mandate  any  particular 
format  for  States  to  request  approval.  In 
submitting  a  written  request  for 
administrative  expenses  in  advance  of 
incurring  costs,  a  State  may  use  any 
format  the  State  desires.  States  should 
include  an  estimate  of  the  expenses  they 
will  incur,  along  with  a  description  of 
the  activities  to  be  undertaken  and  a 
rationale  for  the  expenditure. 

Departmental  review  of  the  request 
will  consist  of  (1)  determining  if  the 
activities  are,  in  fact,  necessary,  and  (2) 
evaluating  whether  the  estimated  cost  is 
reasonable  for  the  activities  to  be 
conducted. 

We  are  also  proposing  to  make 
technical  changes  throughout  45  CFR 
part  212  to  update  references  to  the 
office "s  designation  and  the  agency 
official's  title. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Rogulatory  Flexibilitv  Act  (Public 
Law  96-354)  requires  the  Federal 
Go\  ernment  to  anticipate  and  reduce 
the  impact  of  regulations  and  paperwork 
requirements  on  small  entities. 

The  primar>'  impact  of  this  rule  is  on 
State  governments.  Therefore,  we  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
would  simply  require  agencies  to  obtain 
advance  approval  from  the 
Administration  for  Children  and 
Families  before  incurring  administrative 
costs  in  developing  implementation 
plans  for  the  repatriation  of  groups  of 
eligible  individuals.  Thus,  a  regulatory 
flexibility  analysis  is  not  required.  - 
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Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  determined  that 
this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
burdensome  vdiile  still  achieving  the 
regulatory  objectives. 

Paperwork  Reduction  Act 

This  proposed  amendment  would 
require  States  to' submit  information 
regarding  their  activities  and  estimated 
costs  for  Departmental  approval  prior  to 
the  incurring  of  administrative  expenses 
for  planning  and  implementing  group/ 
emergency  repatriation  procedures.  The 
Office  of  Management  and  Budget 
(OMB)  clearance  under  the  Papenvork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35)  has  been  requested. 

(Catalogue  of  Fsderal  Domestic  Assistance 
Program  Na  93.579,  U.S.  Repatriate  Program) 

List  of  Subjects  in  45  CFR  Part  212 

Administrative  cost.  Repatriation, 
Reporting  and  recordkeeping 
Requirements.  Social  Security  Act,  IJ..S 
Repatriate  Prt^ram. 


Dated:  June  23, 1994. 
Mary  Je  Bane, 
Aftsistant  Secretary  for  Children  and  FamUies. 

Approved:  August  5, 1994. 
Donna  E.  Shalala, 

Secretary.  Department  of  Health  and  Hvmon 

Services. 

For  the  reasons  set  forth  in  the 
preamble,  part  212  of  subtitle  B  of  title 
45  of  the  Code  of  Federal  Regulation  is 
proposed  to  be  amended  as  follows: 

PART  212— ASSISTANCE  FOR  UNITED 
STATES  CITIZENS  RETURNED  FROM 
FOREIGN  COUNTRIES 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  Sec.  302,  75  Stat.  142.  sec.  1102, 
49  Stat.  647;  42  U.S.C.  1313,  1302. 

2.  Section  212.1  is  amondnd  by 
revisit^  paragraph  (d)  and  (> )  to  read  as 
follows: 

§212.1    Ganaral  (teflnmons. 


(d)  The  term  "Administration"  means 
the  Afhninistration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services; 

(e)  The  term  "Assistant  Secretary" 
means  the  Assistant  .S«rret;»ry  for 
Children  and  Families; 

*         •        •         •         » 

3.  Saction  212.8  is  amended  by 
r«dnsignating  the  current  text  as 


paragraph  (a),  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§212.8    Federal  payments. 

•        •        •        »        • 

(b)  To  receive  reimbursements,  States, 
or  other  agencies,  shall  request  and 
receive  prior  approval  from  the 
Assistant  Secretary  for  administrative 
expenses  incurred  in  developing  or 
preparing  to  implement  repatriation 
plans  for  groups  of  eligible  persons. 
Such  requests  should  include  a 
description  of  the  activities  to  be 
undertaken,  an  estimate  of  the  expenses 
and  a  rationale  for  the  expenditures.  In 
reviewing  requests,  the  Assistant 
Secretary  will  consider  the  necessity 
and  reasonableness  of  the  costs. 

§§212.1. 212.2. 212.8  and  212.9    [Amended] 

4.  In  addition  to  the  amendments  set 
forth  above,  in  45  CFR  212  remove  the 
word  "Administrator"  and  add.  in  its 
place,  the  words  "Assistant  Secretary" 
in  the  following  places:  (a)  Section  . 
212.1(i);  (b)  Section  212.2;  (c)  Section 
212.8,  as  redesignated;  and  (d)  Section 
212.9(a)(4)  and  (b). 

§§212.3,  and  212.10    [Amended] 

5.  Also,  in  45  CFR  212  remove  the 
words  "the  Service"  and  add.  in  their 
place,  the  words  "the  Administration" 
in  the  following  places:  (a)  Section 
212.3(b);  and  (b)  SecUon  212.10(b). 

jFR  Doc.  94-20360  Filed  8-1»-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Submission  of  Information  Collection 
to  OMB  (Under  Paperwork  Reduction 
Act  and  5  CFR  Part  1320) 

AGENCY:  Farmers  Home  Administration 
USDA. 

ACTION:  Notice. 


SUMMARY:  The  information  collection 
requirement  described  below  has  been 
submitted  to  OMB  for  expedited 
clearance  under  5  CFR  1320.18.  The 
Agency  solicits  comments  on  subject 
submission.  This  action  is  necessary  in 
order  for  the  Agency  to  amend  its 
Fanner  Programs  servicing  regulations 
to  add  the  Disaster  Set-aside  (DSA) 
Program.  This  program  will  be  made 
available  to  Farmer  Program  borrowers 
who  operated  a  farm  or  ranch  in  a 
county  where  a  disaster  occurred  in 
1993  and  was  declared/designated  a 
disaster  area  in  accordance  with  FmHA 
regulations.  Under  this  program, 
distressed  borrowers  will  have  the 
opportunity  to  move  their  next 
scheduled  FmHA  annual  installment  to 
the  end  of  the  loan  term.  The  intended 
effect  is  to  service  disaster  victims  in  an 
efficient  and  timely  manner  while 
keeping  them  in  business. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  submission.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Lisa  Grove.  USDA  Desk  Officer. 
Office  of  Management  and  Budget.  New- 
Executive  Office  Building.  Washington 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  R.  Laris,  Loan  Officer.  Farmer 
Programs  Loan  Servicing  and  Property 
Management  Division.  USDA,  14th 
Street  and  Independence  Avenue,  S\V.. 
^outh  Building.  Washington.  DC  20250. 
Telephone  (202)  720-4572. 
SUPPLEMENTARY  INFORMATION:  The 
-Agency  has  submitted  the  proposal  for 


coilectif)!!  of  information  as  descr.bed 
below,  to  O.MB  for  clearance  as  required 
by  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  It  is  requested  that 
OMB  approve  this  submission  within  10 
days.  The  supporting  statement  attached 
explains  the  need  for  adding  FmHA 
Regulation  1951-T,  Disaster  Set-Aside 
Progra.Ti. 

:        Authorit> :  Section  3507  of  the  Paperwork 
Reduction  Aa.  44  U.S.C.  3507. 

Supporting  Statement 

7  CFR  1951-T.  Disaster  Set-Aside 
Program 

1.  Explanation  of  the  circumstances 
that  make  the  collection  of  information 
necessary. 

The  Farmers  Home  Administration 
(FmHA)  is  requesting  expedited 
clearance  of  the  paperwork  burden  for 
this  regulation.  Approval  is  requested  in 
accordance  with  the  Paperwork 
Reduction  Act  and  5  CFR  1320. 

Eighty  percent  of  the  3.151  counties 
serviced  by  FmHA  were  declared 
disaster  areas  in  1993.  Due  to  heavy 
flooding  in  the  midwest  and  extreme 
droughts  in  the  South,  considerably 
more  borrowers  were  affected  by 
disasters  in  1993  than  in  any  of  the 
previous  five  years.  Although  this 
program  was  initially  begun  for  the 
borrowers  who  were  affected  by  the 
1993  disasters,  it  will  also  help  those 
who  are  affected  by  the  1994  flood 
disaster  in  the  South  if  they  were  also 
affected  by  the  previous  disasters  in 
1993.  It  will  also  be  possible  to  consider 
extension  of  this  program  to  assist 
borrowers  affected  only  by  the  1994 
disaster.  This  consideration  will  be 
given  prior  to  issuance  of  the  final  rule. 
In  order  to  prevent  massive 
delinquencies  and  farm  failures,  it  is 
imperative  that  borrowers  in  a  crisis 
situation  receive  immediate  financial 
assistance. 

It  is  for  this  purpose  and  by  the 
authority  granted  the  Secretary  under 
the  Consolidated  Farm  and  Rural 
Development  Act  (COfvJACT),  Section 
331A  (7  U.S.C.  1981a),  FmHA  has  made 
available  the  Disaster  Set-aside  Program. 
As  provided  in  Section  331A,  the 
Secretar>-  has  the  authority  to  defer 
principal  and  interest  at  the  request  of 
the  borrower  on  any  outstanding  loan 
made,  insured,  or  held  by  the  Secretary 
under  the  CONACT,  subject  to  the 
borrower  showing  that  due  to 
circumstances  beyond  his/her  control. 


fre'she  is  temporarily  unable  to  continue 
making  payments  when  due  without 
unduly  impairing  his/her  standard  of 
living.  The  set-aside  program  is 
designed  to  assist  borrowers  in  financial 
distress  who  operated  a  farm  or  ranch  in 
a  county  where  a  disaster  occurred  in 
1993  and  was  declared/designated  a 
disaster  area  as  set  forth  in  subpart  A  of 
part  1945  of  this  chapter. 

Under  this  program,  fanner  programs 
borrowers  can  receive  immediate" 
financial  relief  from  their  FmHA 
payment  obligations.  FmHA  projects 
that  approximately  60,000  bonowers 
affected  by  1993  disasters  will  request 
assistance  under  the  set-aside  program. 
Of  these  bonowers,  approximately 
20.000  have  instalhnents  that  came  due 
January  1.  1994.  If  these  installments  are 
not  paid  by  January  1,  1995,  or 
otherwise  set-aside,  the  bonower  will  be 
two  installments  behind  and  will  no 
longer  be  eligible  to  receive  disaster  set- 
aside  assistance.  Borrowers  more  than 
one  payment  behind  will  be  able  to 
receive  more  assistance  and  offered 
more  options  through  FmHA's  loan 
servicing  program  under  7  CFR  1951-S. 
However,  borrowers  who  cannot  obtain 
servicing  through  7  CFR  1951-S  may  be 
able  to  cure  their  delinquency  with  set- 
aside  assistance.  The  set-aside  program 
will  be  better  for  some  borrowers  than 
the  servicing  program  provided  through 
7  CFR  1951-S  since  the  set-aside  will  be 
a  faster  process,  eligibility  requirements 
are  easier  to  meet,  paperwork  is  less, 
and  some  borrowers  will  be  able  to  be 
back  on  track  after  one  payment  is  set- 
aside.  The  Agency  realizes  that  although 
this  may  not  be  a  solution  to  finding  the 
borrower  a  feasible  plan,  it  may  provide 
temporary  assistance  to  bonowers 
needing  that  type  of  relief  It  will  allow 
some  bonowers  to  use  sources  other 
than  FmHA  to  maintain  their  farm 
operation  and  allow  them  to  work  out 
their  financial  difficulty  over  the  next 
year  or  so.  Bonowers  can  cure  their 
FmHA  delinquency  while  at  the  same 
time  continue  farming  and  find  the 
means  to  recover  fi-om  the  affects  of  the 
disaster.  Other  borrowers  may  prefer  to 
use  the  year  to  voluntarily  liquidate. 
This  regulation  will  therefore  provide 
options  to  prevent  the  foreclosure  of 
borrowers  in  both  of  these  instances  It 
is  because  of  these  reasons  that 
implementation  of  this  regulation  as  an 
interim  rule  is  crucial  to  providing 
assistance  to  bonowers  with  the  most 
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urgent  need  while  keeping  them  in 
business  or  allowing  them  crucial  timu 
to  make  optional  choices.  Borrowers 
who  are  not  eligible  for  the  DSA 
program,  or  who  need  more  extensive 
servicing,  will  still  have  the  opportunity 
to  be  considered  for  FmHA's  primary 
loan  servicing  program  as  set  forth  in  7 
CFR  1951-S. 

The  set-aside  program  allows  eligiblo 
borrowers  to  move  one  PmHA  annual 
installment  for  each  loan  to  the  end  of 
the  loan  term,  thereby  quickly 
ehminating  the  immediate  financial 
stress.  The  installment  set-aside  may  bo 
the  one  due  immediately  after  the 
disaster  or,  if  that  installment  is  paid  to 
the  neglect  of  other  creditors  or  family 
living  and  operating  expenses,  then  the 
next  scheduled  instalhnent  may  be  set- 
aside.  Borrowers  who  received  primary 
loan  servicing  after  the  disaster  will  not 
be  eligible  for  the  disaster  set-aside,  as 
restnictiiring  of  the  account  resolved  the 
financial  distress  for  the  current  and 
next  production/marketing  period. 

The  reporting  requirements  imposed 
on  the  public  by  the  regulations  set  out 
In  7  CFR  19S1-T  are  necessary  to 
administer  this  program.  Borrowers 
must  request  DSA  in  writing  and  be  able 
to  show  from  their  actual  production 
income  and  expense  records  that 
because  of  the  disaster,  their  projected 
income  was  reduced  to  an  amount  that 
would  prevent  payment  of  all  family 
living  and  operating  expenses,  and 
paying  amoimts  due  FmHA  and/or  other 
creditors.  The  addendum  is  needed  in 
order  to  amend  the  promissory  note/ 
assumption  agreement  to  reflect  the 
amount  set-aside  and  provide  for 
collection  on  or  before  the  final  due  dale 
of  the  loan. 

2.  Indicate  bow,  by  whom,  and  for 
what  purpose  the  information  is  to  be 
used  and  the  consequence  to  Federal 
program  or  policy  activities  if  the 
collection  of  information  was  nnl 
conducted. 

The  information  required  of  FinH.'X 
farm  borrowers  is  collected  by  FniH.A 
loan  servicing  officials  to  facilitate  a.i 
rfffctive  decision-making  process  whtn 
considering  s<!t-aside  requests. 

The  effediveness  of  this  regtdatio.n  is 
dependent  upon  rollection  of 
information  from  the  borrower  p.m\  thr 
ability  to  execiitp  an  agn-ement  frir 
future  repayr'''."'nt  of  thf  set -aside 
installment.  Without  this  infom)fltiui! 
the  Agrnry  r uiniol  provide  tiisajilrr 
victim";  with  the  f^rvicing  they  mcst 
despe'-^toly  n-M'd  in  an  expedient 
mdnner. 

.'nccifii-'Hy,  Jh<?burd«»n  imposed  l]y 
thj-  ;!'^.ilr.'.;on  is  d(»srrih»«>d  as  fuliows 


Written  Request  foi  DSA 

The  letter  of  notification  about  the 
DS,A  program  requires  borrowers  to 
respond  in  writing  if  they  wish  to  be 
considered  for  set-aside.  Written 
response  can  be  limited  to  one  sentence 
with  signatures  of  all  persons  liable  for 
the  Fni|lA  debt.  The  burden  is  limited 
to  the  time  it  takes  the  borrower  to  read 
the  notification  letter  and  prepare  a 
signed  written  request.  The  average 
response  time  is  estimatctd  to  be  15 
minutas. 

Production,  Income  and  Expenses 
Records 

The  letter  of  notification  aUwl  the 
DSA  program  also  requires  the  borrower 
to  provide  actual  production,  income 
and  expense  figures  for  the  production/ 
marketing  period  in  which  the  1993 
disaster  occurred,  unless  this 
information  has  already  been  provided 
to  FmHA.  The  majority  of  the  borrowers 
who  request  DSA  will  have  already 
provided  these  records  because  of  other 
FmHA  regulations  that  require  annual 
year-end  analysis  of  the  farming 
operation.  The  average  response  time  is 
estimated  to  be  S  minutes. 

Addendum  to  the  Promissory  Note/ 
Assumption  Agreement  for  the  Disaster 
Set-Aside  Program 

In  Older  for  eligible  borrovwers  to 
participate  in  the  DSA  program,  an 
addenaum  must  be  signed  for  each  loan 
installment  set-aside  and  attached  to  the 
promissory  note/assumption  agreement. 
This  addendum  must  be  signed  within 
30  days  from  the  date  the  borrower  is 
notified  of  eligibility.  The  addendum 
provides  an  agreement  from  the 
borrower  that  the  installment  being  set- 
aside,  plus  accrued  interest  on  any 
principal  set-aside,  will  be  paid  on  or 
before  the  final  due  date  of  the  loan.  The 
addendum  is  completed  by  FmHA 
persnacel.  The  burden  imposed  on  the 
borrower  is  limited  to  tlie  time  retjuired 
to  Tspxi  and  sign  the  uddenduiu.  The 
average  burden  time  is  estimated  lo  be 
h  minutes. 

:i.  I'uscrilki  any  Loiisidoratiun  of  the 
use  <il'  improved  inforrniitir'n  teciuiology 
lo  reduce  burden  and  any  tf^;hnjcal  or 
h'piil  oftst.^cies  to  i.jdut  ,.ng  iiurden. 

i  !ji  iiforuiation  (.ollf;;:l>-d  is  of  such 
l>  p;-  i:i*.i  natu.'e  that  the  um;  of 
inip-f'ovf'd  inloin«ation  JiLhnolugy.  such 
as  data  cJid  word  processing,  would  not 
sij'jnfiif.ntly  reduce  th;i  pubiJC  burden. 
The  Ar   ncy  h.js  not  idcaiificd  any  le^ai 
uhstdcl  -s  to  r-iducing  rcporMng  burdens 
a>.K.'>ria  ;ed  with  this  regdaliou. 

4  Dc  scribe  ett'iTts  to  identify 
dnpiic^tinn. 

Kvert  effoil  lia^  btMjn  i!)ad«  to  ai  uid 
Uiiiicofi  sbary  duplic.itidn  nf  jnftnnation 


collected.  Any  information  that  was 
previously  collected  concerning  tlie 
debtor  that  remains  relevant  is  utilizeii 
to  reduce  the  pubfic  burden. 

5.  Show  specifically  why  any  similar 
information  already  available  cannot  be 
used  or  modified  for  the  purpose{s) 
described  in  2. 

There  is  no  similar  information 
available  to  replace  the  written  request 
of  the  borrower  or  the  set-aside 
addendiun.  However,  and  as  previously 
stated,  if  the  borrowers  production  and 
income  and  expense  records  for  the 
disaster  year  have  already  been 
collected,  this  information  does  not 
have  to  be  provided  again. 

6.  If  the  collection  of  information 
involves  small'businesses  or  other  small 
entities,  describe  the  methods  used  to 
minimize  burden. 

The  information  required  by  this 
regulation  places  no  burden  m  small 
businesses  or  other  snail  entities 
beyond  that  performed  in  the  course  of 
normal  business  practices. 

7.  Describe  the  consequence  to 
Federal  program  or  policy  activities  if 
the  collection  were  conducted  less 
frequently. 

Tne  borrower  can  only  request 
disaster  set-aside  one  time.  Therefore, 
the  frequency  of  collection  is  at  the 
absolute  minimum  level  necessary  to 
enable  FmHA  to  make  responsible 
decisions. 

8.  Explain  any  special  circumstances 
that  require  the  collection  to  be 
conducted  in  a  marmer  incfmsistent 
with  the  guidelines  in  5  CFR  1320.6. 

There  are  no  information 
requirements  that  are  inconsistent  with 
the  guidelines  in  5  CFR  1320.6. 

9.  Describe  efforts  to  consult  with 
persons  outside  the  agency  to  obtain 
their  views  on  the  availability  of  data, 
frequency  of  collection,  the  clarity  of 
instructions  and  recordkeeping, 
disclosure,  or  reporting  format  (if  any), 
and  on  the  data  elements  to  be  recorded, 
disclosed,  or  reported. 

The  following  groups  were  contacted 
in  July  1994  to  obtain  their  views  on  the 
paperwork  burden:  (1)  Lane 
Landenburger  cf  the  North  Dakota 
Department  of  Ag.nculture,  Telephone 
number  701-223-4423,  (2)  Lynn  Hayes. 
Farmers  Legal  Action  Group,  Telephone 
number  612-223-5400,  (3)  Renee 
Robinson.  Illiiiois  Stewardship  Alliance. 
Teleptume  number  217-498-9707,  and 
(4)  VIelody  G.  Julian,  National 
Association  of  Coimiy  Supervisors,  31t>- 
227-3761.  The  regulation  and  form 
letter  were  reviewed.  Their  comments 
were  all  favorable.  In  their  opinion,  the 
regal  at  ion  and  instructions  to  the 
borrower  were  easy  to  understand.  Mc»sl 
borrowers  should  have  their  actual 


rticords  for  the  1993  disaster  year 
cnmpleted  since  the  1993  tax  year  has 
already  passed.  In  fact,  most  borrowers 
will  have  already  provided  these 
records  to  FmHA  for  their  year-end 
analysis  and  will  not  have  to  provide 
theui  again.  In  these  cases,  the  only  iu-w 
left  to  submit  is  the  letter  of  request. 
They  also  stated  the  addendum  the 
borrower  signs  is  easy  to  read  and 
understand  and  there  shouldn't  l>e  any 
cunfusion. 

10.  Describe  any  assurance  of 
confidentiahty  provided  to  respondents 
and  the  basis  for  the  assurance  in 
statute,  regulation,  or  agency  policy. 

There  is  no  assurance  of 
conndentiality  provided  to  respondents 
for  the  information  required  by  this 
regulation. 

11.  Provide  additional  justification  for 
any  questions  of  a  sensitive  nature,  such 
as  sexual  behavior  and  attitudes, 
religious  beliefs,  and  other  matters  that 
are  commonly  considered  private. 

The  information  to  be  collected  under 
this  regulation  does  not  involve  any 
questions  of  a  sensitive  nature. 

12.  Provide  estimates  of  annualized 
cost  to  the  Federal  Government  and  to 
the  respondents.  Also  provide  a 
description  of  the  method  used  to 
estimate  cost,  which  should  include 
quantification  of  hours,  operational 
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exptmses.  and  any  other  expen.se  that 
would  not  have  been  incurred  without 
the  paperwork  burden. 

The  annual  cost  to  the  Federal 
Government  to  implement  and 
administer  this  regulation  is  estimated 
to  be  Sl.544.400.  which  includes 
salaries,  operational  e.xpenses  and 
overhead.  The  national  average  co't 
factor  is  S17.16  per  hour.  Federal 
Government  costs  for  this  regulation  art- 
based  on  the  number  of  notifications, 
responses  and  persons  qualifying  for  the 
progra.m.  times  the  hourly  cost  factor. 

The  estimated  annual  cost  to 
respondents  is  $246,092.  using  a  rate  of 
S10.34,  derived  from  the  Statistical 
Abstract  of  tiie  United  States  1992,  the 
National  Data  Book,  Table  650,  page 
410.  This  table  was  based  on 
information  from  the  U.S.  Bureau  of 
Labor  Statistics  Average  Hourly  and 
Weekly  Earnings  in  Current  and 
Constant  (1982)  Dollars  for  1991. 

13.  Provide  estimates  of  the  burden  oJ 
the  collection  of  information. 

Attached  is  a  chart  indicating  the 
estimates  of  the  public's  annual  burden. 
FmH.\  estimates  that  approximately 
100,000  farmer  programs  borrowers  will 
be  notified  of  the  DSA  program.  This 
number  includes  all  FP  borrowers  who 
operated  in  a  disaster  area  during  1993. 


FniHA  estimates  that  approximately 
60.000  of  these  borrowers  will  make  a 
written  request  for  DSA.  The  other 
40.000  will  not  apply  for  various 
reasons.  Approximately  10.000 
borrowers  have  or  will  be  r^stnu  tun-d 
under  subpart  S  of  part  135 1  and 
therefore  will  not  be  eligible  for  this 
program.  Approximately  20,000  will  not 
iipply  because  they  know  they  cannot 
meet  the  eligibilty'requiremeiits.  The 
other  10,000  will  not  apply  because 
even  though  they  might  have  operated 
in  a  disaster  area,  they  were  able  to  pay 
all  family  living  and  operating  expenses, 
and  all  payments  to  FmHA  and  other 
creditors. 

Of  the  60,000  borrowers  who  request 
DSA.  FmHA  estimates  that  50,000  will 
actually  receive  DSA.  The  other  10,000 
will  either  not  qualify  for  the  program 
or  will  choose  1951-S  ser\icing  instead. 

1 4.  Explain  reasons  for  changes  in 
burden,  including  the  nR«;d  for  anv 
increase. 

This  is  a  new  n*gulalion. 

1 5.  For  collections  of  information 
whose  results  are  planned  to  l>e 
published  for  statistical  u.se. 

There  are  no  plans  to  publish 
information  from  these  documents  for 
statistical  purposes  and  therefore 
.Section  B  does  not  apply 
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Section  o<  regulatton 


July  8.  1994 


Title 


Form 
No. 


Est.  No. 
of  re- 
sponses 


Est.  No. 


Reports      Total  an-      r/^  ""'"      r-^  .  Est  tvnir- 

of  hours      Est.  total      .^.'I^^      Est  totaJ 


filed  an- 
nually 


nual  re- 
sponses 


per  re- 
sponse 


hours 


ly  salary 
rate 


cost 


1951.953(b)(1)  

Written  Request  for 
DSA. 

Letter  ... 

60.000 

1 

60,000 

.25 

15.000 

1034 

S155.100 

1951.953(b)(2)  

Production,  income 
arxl  expense 
fBCords. 

Written  . 

60.000 

1 

60,000 

08 

4.800 

10.34 

49.632 

1 951 .957(a>(1>  Exhibit 
A. 

Addendum  to  the 
Promissory  Note/As- 
sumption Agreement 
for  the  Disaster  Set- 

Written  . 

30.000 

1 

50.000 

0.8 

4.000 

10.34 

41.360 

Totals  

aside  Program. 

- 

170.000 

23.800 

246,092      . 

PART  19S1-SERViaNG  AND 
COLLECTIONS 

Subpart  T— Disaster  Set-aside  Prog»am 

Sec. 

1951.951  Purpose. 

1951.952  General. 

1951.953  Notification  and  request  for  DSA 
1951.954-1951.956    fReser\'edl 

1951.957  Eligibility  determination  and 
processing. 

1951.958  Supervision  and  servicing  of 
boRowrers  with  DSA. 

1951.959  Exc^lon  authority. 


1951,96(V-1951.999     (Reserved] 
1951.1000    OMB  control  number. 
Exhibit  A — Addendum  to  the  Promissorj- 
Note/Assumption  Agreement  for  th«^ 
nisaster  Set-Aside  Program 

Subpart  T— Disaster  Set-aside 
Program 

§1951.951    Purpose. 

This  subpart  sets  forth  the  policies 
and  procedures  for  establishing  and 
implementing  the  Disaster  Set-aside 
Program  (DSAJ.  The  DSA  program  is 


available  to  Farmer  Programs  (FP) 
borrowers,  as  defined  in  subpart  S  of 
this  part,  who  suffered  losses  as  a  rtSult 
of  a  1993  disaster.  FP  loans  that  may  be 
serviced  under  this  subpart  include 
Farm  Ownership  (FO).  Operating  (OL). 
Soil  and  Water  (SW).  Emergency  (EM). 
Economic  Emei]gency  (EE).  Special 
Livestock  (SL).  Economic  Opportunity 
(EO).  Softwood  Timber  (ST).  Recreation 
(RL).  and  Rural  Housing  loans  for  farm 
service  buildings  (RHFJ.  Non-program 
(NP)  farm  type  loans  may  be  serviced 
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under  this  subpart  for  borrowers  who 
also  have  program  FP  loans.  FP 
borrowers  have  luUl  July  1. 1995,  to 
request  disaster  set-aside  and  submit  a 
complete  application.  Requests  received 
after  this  date  will  not  be  accepted. 

§1951.952    Geiwral. 

Disaster  set-aside  is  a  program 
whereby  borrowers  who  are  current  or 
not  more  than  1  installment  behind  on 
any  and  all  FP  loans  may  be  permitted 
to  move  one  Fanners  Home 
Administration  (FmHA)  scheduled 
annual  installment(s)  for  each  eligible 
FP  loan  to  the  end  of  the  loan  term. 
Borrowers  whose  loans  are  restructured 
in  accordance  with  subpart  S  of  this  part 
after  the  disaster  occurred  are  not 
eligible  for  the  DSA  program.  The  intent 
of  this  program  is  to  reUeve  some  of  the 
borrower's  immediate  Hnancial  stress 
caused  by  the  disaster  and  avoid 
foreclosure  by  the  Government. 


{1951.953 
DSA. 


Notification  and  Request  for 


(a)  Notification.  The  County 
Supervisor  will  use  form  letter  19S1-1- 
T  to  notify  FP  borrowers  of  the 
availability  of  the  DSA  program  and 
how  to  apply.  All  FP  borrowers,  as 
defined  in  §  1951.906  of  subpart  S  of 
this  part,  who  operated  a  form  or  ranch 
in  a  county  during  1993  in  which  a 
disaster  occurred  and  was  declared/ 
designated  as  a  disaster  area,  or 
contiguous  county,  as  set  forth  in 
subpart  A  of  part  1945  of  this  chapter 
will  be  notified  within  10  days  of  the 
efliective  date  of  this  instruction. 
Notification  of  the  DSA  program  will 
not  affect  the  notification  requirements 
set  forth  in  subpart  S  of  this  part. 

([i]  Request  for  DSA. 

(1)  AH  FP  borrowers  Uable  for  the 
debt  must  request  disaster  set-aside  in 
writing  prior  to  July  1, 1995. 

(2)  Borrowers  must  provide  the 
County  Supervisor  with  actual 
production,  income  and  expense  figures 
for  the  production/marketing  period  in 
which  ^6  1993  disaster  occurred, 
unless  this  information  is  already  in  the 
borrower  case  file. 

(3)  Borrowers  may  only  be  considered 
for  DSA  one  time. 

(c)  Eligibility  requirements. 

(1)  The  t>orrower  operated  a  farm  or 
ranch  in  a  county  declared/designated  a 
disaster  area  as  set  forth  in  subpart  A  of 
part  1945  of  this  chapter,  or  a 
contiguous  county  to  such  an  area  based 
on  a  1993  disaster.  The  borrower  must 
have  been  operating  the  farm  or  ranch 
at  the  time  of  the  disaster. 

(2)  The  borrower  has  acted  in  good 
faith  a*  defined  in  §  1951.906  of  subpart 
Softhispart 


(3)  All  nonmonetary  defaults  have 
been  resolved.  This  means  that  even 
though  the  borrower  has  acted  in  good 
faith,  he/she  may  still  be  in  default  for 
reasons,  such  as.  but  not  limited  to:  no 
longer  farming,  prior  lienholder 
foreclosure,  banlcruptcy.  not  properly 
maintaining  chattel  and  real  estate 
security,  not  properly  accounting  for  the 
sale  of  security  as  agreed,  or  not 
canying  out  any  other  agreements  made 
with  FmHA. 

(4)  The  borrower  is  current  or  not 
mora  than  one  installment  behind  on 
any  and  all  FP  loans  at  the  time  the 
scheduled  installment(s)  will  be  set- 
aside  as  reflected  on  the  Finance  Office 
540  or  582  status  reports. 

(5)  The  borrower's  projected  income 
for  the  disaster  year  was  reduced  as  a 
result  of  the  disaster,  causing 
insu^cient  income  available  to  pay  all 
family  living  and  operating  expenses, 
pay  debts  to  other  creditors  and  pay 
FmHA.  This  determination  will  be 
based  on  the  borrower's  actual 
production  and  income  and  expense 
records  for  the  disaster  year.  Releases  of 
normal  income  security  will  continue  as 
set  forth  in  subpart  A  of  part  1962  of 
this  chapter. 

(6)  The  term  remaining  on  the  loan(s) 
receiving  set-aside  equals  or  exceeds  2 
years  from  the  due  date  of  the 
installment  being  set-aside. 

(7)  AllFP  loans  will  be  current  after 
the  scheduled  installments  are  set-aside. 

§§1951.954-1951.956    [Reserved] 

§  1951.957    Eligibility  determination  and 
procassing. 

(a)  Eligibility  determination.  Upon 
receipt  of  a  DSA  request,  the  County 
Supervisor  will  determine  whether  the 
borrower  meets  the  eligibility 
requirements  set  forth  in  §  1951.953(c) 
of  this  subpart  and  notify  the  borrower 
of  the  results  within  30  days  fixim  the 
date  of  the  DSA  request.  The  file  shall 
contain  documentation  to  reflect  the 
date  of  request  and  the  date  the 
borrower  was  notified  and  the 
addendum  signed. 

(1)  The  borrower  shall  be  provided  up 
to  30  days  to  sign  Exhibit  A, 
"Addendum  to  the  Promissory  Note/ 
Assumption  Agreement  for  the  Disaster 
Set-aside  Program."  If  the  addendum  is 
not  signed  within  30  days  and/or  prior 
to  the  borrower  becoming  more  than  1 
installment  behind,  the  DSA  request 
will  be  withdrawn  and  the  borrower 
notified  of  their  appeal  rights  under 
subpart  B  of  pan  1900  of  this  chapter. 

(2)  Pending  requests  for  primary  loan 
servicing  will  continue  to  be  considered 
as  set  forth  in  subpart  S  of  this  part. 
However,  borrowers  cannot  accept 
servicing  under  both  programs. 


(i)  Borrowers  determined  eligible  for 
the  DSA  and  1951-S  servicing  will  be 
required  to  choose  between  the  two 
program  requests.  The  choice  will  be 
noted  in  the  borrower  case  file  and 
initialed  by  the  borrower. 

(ii)  Borrowers  may  choose  to  proceed 
with  the  DSA  prior  to  a  decision  being 
made  for  primary  loan  servicing  such  as 
in  cases  where  a  decision  will  iiot  be 
available  on  the  primary  loan  servicing 
application  prior  to  the  borrower 
becoming  more  than  1  installment 
behind. 

(iii)  The  application  for  the  program 
not  chosen  will  automatically  be 
withdrawn  at  the  time  the  installment(s) 
are  set-aside  or  the  loan(s)  restructured, 
whichever  is  appUcable.  This  voluntary 
withdrawal  is  not  appealable. 

(iv)  By  signing  E^diibit  A  of  this 
subpart,  the  borrower  agrees  to  the 
withdrawal  of  any  pending  request  for 
primary  loan  servicing.  The  borrower 
may  resubmit  a  request  at  any  time 
according  to  subpart  S  of  this  part. 

(b)  Processing,  histallments  will  be 
set-aside  as  set  forth  in  this  paragraph. 

(1)  All  borrowers  liable  for  the  debt 
will  sign  Exhibit  A  of  this  subpart  for 
each  loan  installment  set-aside.  Exhibit 
A  may  be  modified  with  the  assistance 
of  the  Office  of  the  General  Counsel  to 
comply  with  individual  State  laws. 

(2)  Only  one  unpaid  installment  for 
each  FP  loan  may  be  set-aside.     - 

(i)  The  installment  set-aside  will  be 
the  first  scheduled  annual  installment 
due  immediately  after  the  disaster 
occurred,  or  if  that  installment  is  paid 
current,  the  next  scheduled  annual 
installment.  Set-aside  will  not  be 
granted  on  the  loan  if  both  of  these 
installments  are  paid  current. 

(ii)  The  amoimt  set-aside  will  not 
exceed  the  annual  scheduled 
installment  being  set-aside  minus  any 
portion  of  that  installment  paid  prior  to 
Exhibit  A  being  signed  by  the  borrower. 
This  amotmt  will  include  the  unpaid 
interest  and  any  principal  that  would  be 
credited  to  the  account  as  if  the 
installment  were  paid  on  the  due  date. 

(iii)  Recoverable  cost  items  charged  to 
FO,  SW,  and  RHF  loans  may  be  set- 
aside  with  the  annual  installment.  Cost 
items  identified  with  a  loan  number 
different  from  the  parent  loan  cannot  be 
set-aside. 

(3)  Interest  will  accrue  on  any 
principal  amoimt  set-aside  at  the  same 
rate  charged  the  non-set-aside  portion. 
Interest  will  not  accrue  on  the  interest 
portion  set-aside. 

(4)  llie  amount  set-aside,  including 
interest  accrual  on  any  principal  set- 
aside,  will  be  due  on  or  befose  the  final 
due  date  of  the  loan. 
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(5)  There  are  no  security  requirements 
attached  to  the  DSA  program.  All 
Rxisting  security  instruments  will 
remain  in  effect. 

(6)  Exhibit  A  will  be  used  as  the 
>;ource  document  to  process  the  set- 
aside  through  ADPS.  Until  automation 
capabilities  are  implemented.  Exhibit  A 
should  be  placed  in  a  pending  file  and 
the  borrower's  account  flagged  "Sl-S."" 
The  Finance  Office  borrower  account 
status  reports  will  reflect  the  aniount(s) 
sot -aside  for  each  loan. 

(7)  The  National  Automated  Tracking 
System  (AGCREDIT)  will  be  utihzed  to 
document  the  notification  and  servicing 
scheme  associated  with  this  subpart. 

(8)  The  loan(s)  will  be  considered 
current  after  the  instaihnent(s)  is  set- 
aside  and.  therefore,  debt  writedown  or 
net  recovery  buyout  may  not  be 
subsequently  approved  under  subpart  S 
of  this  part,  and  loans  may  not  be  made 
under  §  1941.14  of  subpart  A  of  part 
1941  of  this  chapter,  unless  the  set -aside 
is  reversed  as  set  forth  in 

§  1951.958(b)(2)  of  this  subpart  or  the 
borrower  tmcomes  delinquent  on  the 
non-set-aside  portion. 

(c)  Adverse  determination.  Borrowers 
who  do  not  meet  the  requirements  for 
the  DSA  program  will  be  notified  of 
their  appeal  rights  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 
If  the  borrower  becomes  more  than  1 
installment  behind  on  any  FP  loan 
while  processing  the  DSA  request,  or 
while  an  appeal  is  being  considered,  the 
DSA  request  will  be  denied  and/or  any 
associated  appeal  request  withdrawn.' 
Being  denied  set-aside  based  on  the 
failure  to  meet  the  not-more-than-1- 
installment-behind  requirement  is  not 
an  appealable  issue,  but  is  reviewable. 
The  letter  to  the  borrower  will  describe 
in  full  detail  all  Ae  reasons  for  the 
adverse  decision.  Borrowers  denied  set- 
aside  will  continue  to  be  serviced  in 
accordance  with  subpart  S  of  this  part. 

§1951.958    Supervision  and  servtolng  of 
borrowers  with  OSA. 

(a)  Supervision.  Borrower  supervision 
will  continue  as  set  forth  in  subpart  B 
of  nart  1924  of  this  chapter. 

(b)  Servicing.  FP  loans  will  continue 
to  be  serviced  in  accordance  with  the 
apnropriate  servicing  regulations. 

(1)  Payments  applied  to  the  amount 
set-aside  will  be  processed  as  a 
miscellaneous  payment  on  Form  FmHA 
451-2.  "Schedule  of  Remittance." 

(2)  The  set-aside  will  be  reversed  and 
the  addendum  cancelled  if.  prior  to  the 
first  scheduled  installment  due  date 
after  set-aside,  the  current  borrower 
needs  a  writedown  in  order  to  develop 
a  feasible  plan  or  a  net  recovery  buyout 
in  accordance  with  subpart  S  of  this 


part,  or  loan  assistance  set  forth  in 
§1941.14ofsubpart  Aof  part  1941  of 
this  chapter.  The  Finance  Office  must  be 
notified  by  memorandum  of  the  set- 
aside  reversal  prior  to  the  time 
assistance  is  granted.  A  copy  of  the 
memorandum  will  be  attached  to  the 
addendum. 

(3)  In  cases  not  covered  by  paragraph 
(b)(2)  of  this  section,  the  set-aside  will 
be  considered  automatically  cancelled 
whenever  a  program  loan  receives 
primary  loan  servicing. 

§1951.959    ExceptkKi  suthorlty. 

The  Administrator  may.  in  Individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
or  address  any  omission  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  if  it  is  d-termined  that  application 
of  the  requiri;ment  or  provision  or 
failure  to  take  action  in  the  case  of  an 
omission  would  adversely  affect  the 
Government's  interest.  The 
Administrator  will  exercise  this 
authority  upon  the  request  of  the  Stale 
Director,  with  the  recommendation  of 
the  Assistant  Administrator  for  Farmer 
Programs;  or  upon  request  initiated  by 
the  Assistant  Administrator  for  Farmer 
Programs.  Requests  for  exception  must 
be  made  in  writing  and  supported  with 
documentation  to  explain  the  adverse 
effect  and  proposed  alternative  courses 
of  action,  and  to  show  how  the  adverse 
effect  will  be  eliminated  or  minimiztMl 
if  the  exception  is  granted. 

§§1951.960-1951.999    [Reserved] 

§1951.1000    OMB  control  numtwr. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigni>d 
OMB  control  number  |0000-0000|. 
Public  reporting  burden  for  this 
collection  of  mformation  is  estimated  to 
be  15  minutes  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agncuiture,  Clearance 
Office  OiRM.  Room  404-\V. 
Washington.  D.C  20250;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project 
(OMB#000(M)000).  Washington.  D.C. 
20503. 


Exhibit  A  of  Subpart  T— Addendum  to 
the  Promissory  Sote/Assumption 
Agrcfment  for  the  Disaster  Set- Aside 
Program 

Purpose:  For  use  with  thi-  DS.A 
program  and  to  be  signed  by  the 
borrower  and  attached  to  the  promissory 
note/assumption  agreement. 

Addendum  to  the  Promissory  Note/ 
Assumption  Agreement  for  the  Disaster 
Set-Aside  Program 


Date    

Case  Number 
Name 


Note/ Assumption  Agreemf-m 

Fund  Code    — ■ _ 

Loan  No.    __ 

Date 

Amount      — . 


This  addendum  amends  the  rtixike 
described  promissory  note  or 
assumption  agreement  to  set  forth  the 
terms  and  conditions  for  set-aside  of  the 
installment  described  beiow. 

Date  of  Scheduled  Installriwni  S^l-Aside 


Amount  of  Installment  Set-Aside; 

Principal  S    — 

Interest  — __ 

Totals   


Any  principal  amount  st;t-aside  will 
continue  to  accrue  interest  at  the  same 
rate  being  charged  the  non-set-asido 
portion  of  the  note. 

This  addendum  does  not  change  any 
of  the  terms  or  conditions  of  the 
promissor>'  note/assumption  agreement. 

The  undersigned  borrower  and  any 
cosigners  hereby  agree  to  pay  the 
installment  being  set-aside,  plus  any 
accrued  interest  on  the  principal 
a.Tiount  set-aside,  on  or  before  th»'  final 
due  date  of  the  loan,  as  .set  forth  on  the 
note  or  assumption  agreement  being 
amended 

If  the  promissory  note/assumption 
agreement  is  later  restructured  through 
primar>-  Joan  servicing,  tht-  addendum 
will  automatically  be  considered 
cancelled  and  the  amount  s«>t-aside  will 
be  include<l  in  the  total  di-bt 
n;structured. 

The  undersigned  borrower(s) 
understands  that  by  signing  this 
addendum  he/she  is  agreeing  to  the 
withdrawal  of  any  pending  request  for 
primary  loan  serv  icing.  This  withdrawal 
does  not  affect  the  undersigned's  future 
eligibility  for  primary  loan  servicing. 


Borrower 


Borrower 
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Dated:  August  15, 1994. 
Michael  V.  Dunn, 

Administrator 

[FT*  Doc.  94-20434  Filed  8-18-94;  8:45  ami 

BII.UNQ  COOE  3410-97-U 


Forest  Service 

Environment  Impact  Statement, 
Shamrock  Timber  Sale(s),  Tongass 
National  Forest,  AK 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  preparr  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will  issue 
a  supplemental  Draft  EIS  for  the 
Shamrock  Timber  Sale(s).  The 
supplement  will  include  an  additional 
road  and  imit,  minor  road  changes, 
designation  of  retention  areas,  a  new 
Forest  Service  hst  of  sensitive  species, 
a  change  in  subsistence  findings,  and  a 
change  in  the  range  of  timber  volume  in 
the  Proposed  Action  and  Purpose  and 
Need.  This  revised  Notice  of  Intent 
(NOI)  updates  and  replaces  the 
December  1991  Notice. 

The  proposed  action  changes  from 
10-40  to  10-52  million  board  feet  of 
commercial  timber  within  the  Shamrock 
area,  and  as  before,  to  construct  the 
associated  road  system.  The  timber 
would  be  sold  in  one  or  more  timber 
sales  beginning  in  September  1995. 

The  study  area  includes  Value 
Comparison  Units  436,  438.  and  429  on 
Kupreanof  Island  in  southeast  Alaska. 
This  area,  encompassing  approximately 
108.000  acres,  has  been  allocated  by  the 
Tongass  Land  Management  Plan  to  Land 
Use  Designation  IV,  in  which 
management  emphasis  is  primarily  on 
commodity  or  market  resources. 

The  original  NOI  was  published  on 
page  66428  of  the  12/23/91  Federal 
Register.  Notice  of  the  draft  EIS  was 
published  on  page  4533aof  the  10/27/ 
93  issue,  and  the  comment  period  of  the 
Draft  EIS  was  extended  on  page  59033 
of  the  11/5/93  issue. 

The  purpose  of  this  project  is  to 
provide  10-52  million  board  feet  of 
timber  for  harvest  according  to  direction 
described  in  the  Tongass  Land 
Management  Plan,  to  meet  the  Federal 
obligation  to  make  timber  vohime 
available  for  harvest  by  timber 
operators,  and  to  improve  the  timber 
productivity  of  the  project  area  by 
harvesting  mature  stands  of  timber  and 
replacing  them  with  faster  growing 
stands  of  second-growth  timber. 

The  decision  to  be  made  is  whether  to 
harvest  10-52  million  board  feet  of 
timber  from  the  Shamrock  Study  Area, 
and  if  so,  in  which  locations  and  under 


what  conditions.  This  decision  will  be 
made  by  Abigail  R.  Kimbell,  the  Stikine 
Area  Forest  Supervisor. 
EFFBCnVE  DATE:  Public  scoping  began  in 
April  1992  and  has  been  ongoing  since 
that  time.  Interested  publics  are  invited 
to  comment.  The  comment  period  on 
the  supplemental  Draft  EIS  will  be  45 
days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Shamrock  analysis  is  being 
conducted  by  EA  Engineering,  Science 
and  Technology  under  contract  to  the 
Petersburg  Ranger  District.  Questions 
and  comments  can  be  directed  to  Ron 
Bockelman,  EA  Engineering,  Science 
and  Technology,  8520  154th  Avenue 
NE.,  Redmond,  VVA  98052.  phone  (206) 
869-2194. 

SUPPLEMENTARY  INFORMATION:  A  public 
scoping  letter  was  sent  to  all  persons 
who  indicated  an  interest  in  \he  project 
by  responding  to  the  Stikine  Area 
Project  Schedule,  or  who  otherwise 
notified  the  Stikine  Area  that  they  were 
inteitested  in  the  Shamrock  Timber 
Sale(s). 

Akernatives  include  the  no-action 
alternative  and  four  action  alternatives 
that  would  harvest  form  20-52  million 
board  feet  of  timber  from  1,066-2,592 
acres  and  construct  22-40  miles  of 
specified  road.  Yarding  systems  would 
include  shovel,  highlead,  skyline,  and 
helicopter. 

The  following  issues  have  been 
identified: 

1.  Transportation:  What  effect  will 
road  construction  and  subsequent 
maintenance  following  harvest  have  on 
access  to  and  within  the  Shamrock 
Area? 

2a.  Timber  Resources:  How  will  long- 
term  forest  health  and  productivity  be 
affected  by  har\'esting  and  the  specific 
har\'est  treatments  in  the  Shamrock 
area? 

2b.  Threatened,  Endangered,  and 
Sensitive  Plants  (TES);  Wetlands:  Will 
harvesting  and  road  construction  result 
in  adverse  impact  to  any  populations  of 
TES  plants?  VVhat  are  the  expected 
losses  of  wetland  area  and  functional 
value  under  each  harvest  alternative? 

3.  Wildlife:  What  effects  will  timber 
harvest  and  related  activities  have  on 
wildlife  habitat? 

4.  Fish:  VVhat  effects  will  limber 
harvest  and  road  construction  have  on 
habitats  used  by  trout  and  salmon? 

5.  Biodiversity:  How  will  timber 
harvesting  associated  with  the 
Shamrock  area  affect  the  biodiversity 
and  old  growth  structure  of  Kupreanof 
Island? 


6.  Watershed:  Will  timber  harvesting 
adversely  affect  the  hydrologic  balance 
and  water  quality  of  streams  in  the 
Shamrock  area? 

7.  Floodplains:  Will  harvest  activities 
and  road  construction  in  the  Shamrock 
area  affect  the  conveyance  of  floodwater 
or  result  in  an  increase  in  potential 
flood  damage? 

8.  Soils:  To  what  degree  will  soil 
erosion  and  sedimentation  increase  as  a 
result  of  harvest  activities  and  the 
construction  of  roads  in  the  Shamrock 
area? 

9.  Minerals:  Will  timber  harvest  and 
road  building  in  the  Shamrock  area 
affect  mining  activities? 

10.  Air  Quality:  Are  there  potential 
air  quality  impacts  due  to  burning,  road 
construction,  or  harvest  activities? 

11.  Subsistence:  To  what  extent  will 
each  alternative  affect  subsistence 
resources  and  use  within  the  study  area? 

12.  Cultural  Resources:  Would 
cultural  resources,  particularly  Native 
American  sites,  be  impacted  by 
harvesting  in  the  Shamrock  area? 

13a.  Recreation  Opportunities:  VVhat 
effects  will  the  proposed  sale  or  sales  in 
this  area  have  on  recreational 
opportunities? 

13b.  Wild  and  Scenic  Rivers:  What 
effects  will  each  alternative  have  on 
streams  eligible  or  suitable  for  Wild  and 
Scenic  River  designation? 

14.  Visual  Resources:  To  what  extent 
will  each  alternative  influence  the 
landscape  character  of  the  analysis  area, 
and  to  what  extent  will  harvest  designs 
be  mitigated  to  protect  visual  quality? 

15.  Economics:  To  what  extent  will 
action  alternatives  within  the  Shamrock 
area  include  limber  sale(s]  that  are 
profitable  and  meet  economic  criteria 
for  timber  harvest  in  the  Tongass 
National  Forest? 

The  supplemental  Draft  EIS  is 
scheduled  for  publication  in  December 
1994  and  the  Final  EIS  in  September 
1995. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  imp.irt 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
( Vermont  Yankee  Nuclear  Power  Corp 
V.  NRDC,  435  U.S.  519,  533  |1978)). 
Also,  environmental  objections  that 
could  have  been  raised  at  the  Draft  EIS 
stage  may  be  waived  if  not  raised  until 
after  the  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts  [City 
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ofAngoon  v.  Model.  803  F.2d  1016 
1022  [9th  Cir.  1986]  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334.  1338  lE.D.  Wis.  1980]).  Because  of 
these  court  ruhngs.  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  m.eaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Senice  in 
identif>ing  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  helpful  if  comments 
refer.to  specific  pages  or  chapters  of  the 
draft  environmental  impact  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  in 
40  CFR  1503.3  while  addressing  these 
points. 

The  responsible  official  for  the 
decision  is  the  Abigail  R.  Kimbell. 
Forest  Supervisor.  Stikine  Area  of  the 
Tongass  National  Forest,  Alaska  Region. 
Petersburg.  Alaska. 

Dated.  August  10.  1994. 
Abigail  R.  Kimbell, 
Forest  Supervisor. 

(FR  Doc.  94-20392  Filed  8-18-94;  8:45  am] 
BILLING  CODE  341»-11-M 


Soil  Conservation  Service 

Upper  Buffalo  Creek  Watershed, 
Marion  County,  WV 

agency:  Soil  Conservation  Service. 
ACTION:  Notice  of  availability  of  record 
of  decision. 


SUMMARY:  Rollin  N.  Swank,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Public  Law  83-566. 16  U.S.C.  1001- 
1008.  in  the  State  of  West  Virginia,  is 
hereby  providing  notification  that  a 
record  of  decision  to  proceed  with  the 
installation  of  the  Upper  Buffalo  Creek 
Watershed  project  is  available.  Single 
copies  of  this  record  of  decision  may  be 
obtained  from  Rollin  N.  Swank  at  the 
address  show  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  N.  Swank.  State  Conservationist. 
Soil  Conservation  Service,  75  High 


Street.  Room  301.  Morgantown.  West 
Virginia  26505,  Telephone  (304)  291- 
4153. 

("This  activity  is  listed  in  the  Catalog  of 
Federal  Dogiestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevenrion— and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.") 

Dated;  August  15,  1994. 
Rollin  N.  Swank. 
State  Consen-ationist. 
(FR  Doc.  94-20412  Filed  8-18-94.  8  45  am] 

BILLING  CODE  3410-lfr-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Washington  Advisory 
Committee 

Notice  is  K^-reby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Washington  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  12:00  noon  on 
Wednesday.  September  21,  1994.  at  the 
Westin  Hotel.  1900  5th  Avenue.  Seattle. 
Washington  98101.  The  purpose  of  the 
meeting  is  to  review  current  civil  rights 
developments  in  the  State,  and  plan 
future  project  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Bill  Wassmuth 
or  Philip  Montez.  Director  of  the 
Western  Regional  Office.  213-894-3437 
(TDD  213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  11,  1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  94-20387  Filed  8-18-94;  8:45  am] 

BILLING  CO[}E  6335-01-F 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Field  Representative  Exit 
Questionnaire. 

Form  Numbetis):  BC-1294. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection 

Burden;  13  hours.' 

Number  of  Respondents:  160. 

Ayg  Hours  Per  Response:  5  minutes 

Needs  and  Uses:  In  a  continuous 
effort  to  devise  policy  and  practice 
aimed  at  reducing  turnover  among  field 
representatives  (FR)s— our  field 
inter\ievving  staff— the  Census  Bureau 
needs  to  collect  data  on  the  reasons  FRs 
leave  the  Biu-eau.  An  exit  questionnaire 
will  help  the  Census  Bureau  in 
identifying  specific  reasons  for  the 
turnovers.  Based  on  the  survey  results, 
the  Census  Bureau  can  develop  both 
general  and  specific  plans  to  reduce 
turnover.  Approximately  every  month,  a 
sample  of  one-half  of  all  FRs  ' 
voluntarily  resigning  within  the  period 
will  be  contacted  by  telephone  to 
complete  a  questionnaire.  Interviewers 
hired  to  conduct  the  census 
enumeration  will  not  be  included  in  the 
sample.  Similar  data  was  last  gathered 
in  1992.  Since  computers  have  recently 
become  part  of  the  FRs"  tools  the 
questionnaire  now  incorporates 
questions  how  on  the  use  of  computers 
may  affect  their  decisions  on  continued 
employment. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary-. 

OMB  Desk  Officer:  Maria  Gonzalez 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writfhg  Gerald  Tache.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue. 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated.  August  15.  1994 
Gerald  Tache. 

Departmental  Forms  Clearance  Officer.  Offne 
of  Management  and  Organization. 
jFR  Doc.  94-20403  Filed  8-18-94:  8  45  ami 
BILLING  COOe  3510-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
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cletffanoe  the  fblkiwiiig  proposal  for 
collection  of  infonnatimi  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  diapter  35). 

Agency:  Bureau  of  the  Census. 
Title:  Continuous  Measuremoit 
System — ^Random  Digit  Dialing  Test. 
-  Form  Number(s):  None, 
y^gency  Approval  Number:  None. 
Type  (^Request:  New  collection. 
Burden:  21.000  hours. 
Number  <^  Respondents:  28.000. 
Avg  Hours  Per  Response:  45  minutes. 

Needs  and  Uses:  The  Census  Bureau 
is  developing  and  evaluating  a  design  to 
continuously  measure  the  long-form 
data  that  has  traditicnially  been 
collected  once  a  decade  as  part  of  the 
decennial  census.  Under  the  Continuous 
Measurement  System  (CMS)  a  long- 
form  qurstionnaire  would  be  mailed  to 
a  sample  of  different  addresses 
contained  in  our  master  address  file 
(MAF)  each  month.  Continuously 
collecting  the  long-form  data  will  not 
only  provide  more  timely  data,  but  will 
lessen  respondent  burden  in  the 
decennial  census.  The  first  phase  in  this 
research  is  to  conduct  a  survey  in 
approximately  2,000  different 
households  each  month  over  a  14  month 
period.  The  objectives  of  this  test  are  to 
determine  the  feasibility  and  costs  of  a 
telephone  nonrespondent  follow-up 
component  for  the  CMS,  examine 
question  wording  to  collect  "rolling"  or 
accumulated  income  estimates  based  on 
5  years  of  data,  review  possible  seasonal 
effects  on  income  estimates,  prototype 
the  processing  system,  and  research  the 
cost  and  effectiveness  of  using  cross- 
reference  directories  to  obtain  phone 
numbers.  Random  Digit  Dialing  (ROD) 
will  be  employed  in  the  test  as  a  means 
of  sampling  and  for  obtaining  telupboni; 
numbers  of  households. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Depdrtment  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NVV,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
Information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  OfTicej , 
room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 


Dated:  August  15,  t994. 
GeraM  Tadw, 

Departmental  Forws  Clearance  Officer,  Office 
of  Management  and  Organixation. 
IFR  Doc.  94-20402  Filed  a-18-94;  8;45  am) 
BILUNO  COOC  36t*-«7-f 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Feature  and  Address  Reference 
Source  Assessment  Survey  (FARSAS). 

Form  Numberfs):  GEO-MAF-1. 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  2,656  hours. 

Number  of  Respondents:  7,967. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  For  the  2000 
decennial  census,  as  well  as  other 
census  programs,  the  Census  Bureau  is 
building  on  its  19^0  census  address  hst 
to  create  a  permanent  and  continuously 
maintained  Master  Address  File  (MAF). 
We  will  link  this  national  inventory  of 
living  quarters  to  the  Census  Bureau's 
Topologically  Integrated  Geographic 
Encoding  and  Referencing  (TIGER)  data 
base.  The  existence  of  such  a  linked 
address/geographic  file  for  the  nation 
will  provide  important  opportunities  for 
the  Census  Bureau's  resetirch  and 
demographic  programs.  The  Census 
Bureau  currently  solicits  the 
participation  of  local  governments  and 
metropohtan  planning  organizations 
(MPOb)  in  a  cooperative  arrangement  to 
determine  the  locations  of  missing 
addresses  and  streets  to  assist  us  in 
maintaining  the  TIGER  data  base.  For 
those  not  wishing  to  participate  we  will 
conduct  the  FARSAS  to  help  us 
determino  both  the  availability  and 
usf?fulness  of  reference  materials  we  can 
u.se  to  update  the  TIGER  data  base  for 
those  areas.  On  the  basis  of  information 
collected  during  FARSAS  we  will  be 
able  to  resolve  non-matching  rases  from 
the  Roocoding  process. 

Affected  Public:  State  or  loo  I 
governments. 

Frequency:  One  timu  only. 

Respondent's  Obligation:  Voluntary 

OAn?  Desk  Officer.  Maria  Gonzalez, 
(202)395-7313. 

Copies  of  the  above  information 
collection  propf.>sal  can  be  obtained  by 
calling  or  writing  Cftrald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271 ,  Department  of  Commerre.  room 
5312,  14th  and  Con.stitution  Avenue, 
N\V,  Washington,  IX:  20230. 


Written  comments  and 
recommendaticHis  for  the  prcmosed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  OfRcer, 
room  3208,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  August  15, 1994. 
Gerald  Tache. 

Departmental  Forms  Qearance  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc.  94-20404  Filed  &-18-94;  6:45  ami 

BILLING  CODE  361O-07-F 


Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Mega  Computer  Corporation;  Order 
Denying  Permission  to  Apply  for  or 
Use  Export  Licertses 

On  March  23. 1992.  Mega  Computer 
Corporation  (Mega  Computer)  was 
convicted  in  the  U.S.  District  Court  for 
the  Southern  District  of  California  of 
violating  the  Export  Administration  Act 
of  1979.  as  amended  (50  II.S.CA.  app. 
2401-2420 (1991.  Supp. 1993,  and 
Public  Uw  103-277,  July  5, 1994))  (the 
Act).  The  conviction  followed  a  plea  of 
guilty  to  one  count  of  a  multipleK»unt 
criminal  indictment.  Mega  Computer 
was  convicted  of  knowingly  violating 
the  Act  by  exporting  from  the  United 
States  to  Singapore  United  State»K)rigin 
computer  equipment  without  the 
validated  export  license  required  by  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  Parts  768- 
799  (1994))  (the  Regulations). 

Section  11(h)  of  the  Act  provides  that, 
at  the  discretion  of  the  Sea^ary  of 
Commerce,^  no  person  convicted  of 
violating  the  Act,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  ot  use  any 
export  license  issued  pursuant  to,  or 
provided  by.  the  Act  or  the  Regulations 
for  a  period  of  up  to  10  years  from  the 
date  of  the  conviction.  In  addition,  any 
export  license  issued  pursuant  to  the 
Act  in  which  such  a  person  had  any 
interest  at  the  time  of  its  conviction  may 
be  revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  Act,  the  Director,  Office  of  Export 
Licensing,  in  consuhation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  hcense  issued  pursuant  to,  or 


■ru.'juu.'il  to  appropriate  delegations  of  8ut)iorlty 
That  .i:i>  reflected  in  the  Regulations,  the  Dicector, 
Offite  of  Export  LiceiMing,  In  consuhation  with  tSo 
Director,  Office  uf  Export  Enforcement,  exercises 
thti  authority  grained  to  the  Sco^tary  try  Section 
1100  oilhw  Art. 
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provided  by,  the  Act  and  the 
Regulations,  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Mega 
Computer's  conviction  for  violating  the 
Act.  and  following  consultations  with 
the  Director,  Office  of  Export 
Enforcement,  I  have  decided  to  deny 
Mega  Computer  permission  to  apply  for 
or  use  any  export  license,  including  any 
general  license,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  its  conviction.  The  10- 
year  period  ends  on  March  23,  2002.  I 
have  also  decided  to  revoke  ail  export 
licenses  issued  pursuant  to  the  Act  in 
which  Mega  Computer  had  an  interest  at 
the  time  of  its  conviction. 

Accordingly,  it  is  hereby  Ordered: 

I 

All  outstanding  individual  validated 
licenses  in  which  Mega  Computer 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Mega  Computer's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to.  distribution  licenses,  are 
hereby  revoked. 

Until  March  23,  2002,  Mega  Computer 
Corporation.  10840  Thommint  Road. 
San  Diego.  California  92127,  hereby  is 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States. 
in  whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department:  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of.  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  he 


exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commoditiesor 
technical  data. 

Ill 

After  notice  and  opportunity  for 
comment  as  provided  in  Section 
770  15(h)  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Mega  Computer 
by  affiliation,  ownership,  control,  or 
position  or  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

IV 

As  provided  in  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,  in  consultation  with  the 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
manner  or  capacity:  (i)  Apply  for, 
obtain,  or  use  any  license.  Shippers 
Export  Declaration,  bill  of  lading,  or 
other  export  control  document  relating 
to  an  e.xport  or  reexport  of  commodities 
or  technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy.  receive,  use.  sell,  deliver, 
store,  dispose  of.  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  In  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  anv  interest 
in.  directly  or  indirectly,  any  of  these 
transactions 


This  Order  is  effective  immediately 
and  shall  renuun  in  effect  until  Mart:h 
23,  2002. 

VI 

A  copy  nt  this  Order  shdll  be 
delivered  to  Mega  Computer.  This  Order 
shall  be  pubhshed  in  the  Federal 
Register 

Dated.  .\i;4-.;st  U).  14^(4 
Charles  M.  Guernieri. 

Act:ni;  Dircctnr.  Ofticc  uf  Export  Ltccn^inQ 
[FR  Hoc.  94-;i()4f>l  Filed  8-lft-94.  8  45arni 

BILUNG  CODE  3S10-OT-M 


Materials  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held 
September  29.  1994,  at  10:30  a.m.,  in  the 
Herbert  C.  Hoover  Building.  Room 
1617-M2.  14th  Street  and  Pennsylvania 
Avenue  N\V..  Washington,  DC.  the 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  materials  and  or 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  I  S  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  March  22.  1994. 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  USC- 
552b{c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  sect. on  lUlalHland  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  reniain.i;^  series  of  meetings  or 
portions  tl.ereuf  will  be  open  to  the 
puiilic. 

A  ropy  of  the  Notice  of  Determination 
to  clust'  nitM»!:r.-:js  or  pn.-n.ons  of 
meetings  of  the  Coininttee  is  available 
for  pubiif  msiH^rion  and  copying  in  the 
Central  Reterence  arid  Ret  ords 
Inspwtinn  Facihtv .  Rou.t.  6020,  U.S. 
Depn-tnient  of  Commerce.  Washington. 
D  C.  For  further  inforn'.jtion.  call  Lee 
Ann  Carpenter  at  1202)  482-2583  ' 

n.irr,'    .\.:^  >•    :v   !'t.4  ' 

lee  .-\nnCjtpenter, 

Dm-ii: ir.  rrchtiiail Adi, itton  CcHiiniittee Unit. 

|FKi\"     'U-JO,-,HP  :;.■.;  H-!rt-q4.H45am| 
BILLING  COOe  3ii(M3T-«l 


International  Trade  Administration 
[A-580-008) 

Color  Television  Receivers  From  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  !n'.\'-::dtional  Trade 
.\dniinistrat ion  Import  .Administration 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
.Antiduiiipin-^  Duty  .Adiiiinistrativf 
Reviews 
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SUMMARY:  On  June  29. 1994,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminaiy 
results  of  its  administrative  reviews  of 
the  antidiunping  duty  order  on  color 
television  receivers  (CTVs)  from  the 
Republic  of  Korea  covering  exports  of 
this  merchandise  to  the  United  States  by 
the  manufacturer  Daewoo  Electronics 
Co.,  Ltd.  (Daewoo).  Based  on  our  review 
of  these  exports  during  the  period  April 
1, 1988  through  March  31. 1989,  we 
found  a  margin  of  4.00  percent.  Daewoo 
had  no  shipments  during  the  April  1. 
1989  through  March  31,  1990. 
administrative  review  period.  We 
Invited  interested  parties  to  comment  on 
the  preliminary  results.  We  received 
comments  from  the  independent 
Radionic  Workers  of  America, 
International  Union  of  Electronic, 
Electrical,  Technical,  Salaried,  and 
Machine  Workers,  AFL-CIO.  the 
International  Brotherhood  of  Electrical 
Workers  of  America,  and  the  Industrial 
Union  Department,  AFL-CIO 
(collectively  the  petitioners)  and 
Daewoo  stating  that  they  have  no 
objection  to  our  preliminary  results. 
Therefore,  our  final  results  of  review 
remain  unchanged  &x)m  those  presented 
in  our  preliminary  resuhs. 
EFFECTIVE  DATE:  August  19. 1994. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Anne  D'Alauro  or  Richard  Herring, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington.  D.Q  20230;  telephone 
(202) 482-2786. 

SUPPI.EMENTARY  rNFORMATtON: 

Background 

On  June  29,  1994  {59  FR  334H7).  the 
Department  published  in  the  Federal 
Register  the  preliminaiy  results  of  Us 
administrative  reviews  i)f  the 
antidumping  duty  order  on  CTV's  fnmi 
the  Republic  of  Korea  (49  FR-lH.J.lfi; 
April  1984)  covering  exports  of  this 
merchandise  to  the  United  .St;i!i;.s  by  iIik 
ninmifacturer,  Daewoo.  For 
adiiiinistrjitivo  c.onvonierico.  v\e  have 
coni!)inud  the  results  of  two  reviews 
covering  the  fwriods  April  1    ]M(]S 
thr(;uph  Mcinh  MI.  ISifi'l.  and  Apiil  l, 
m«9  through  Mart  h  ;n,  1!)<)0.  (r.i  this 
niaiiufai  turor.  We  have  now  cninplfled 
these  adnniii.-itnitive  reviews  in 
artjircJance  with  sertion  751.of  tht; 
Tariff  Alt  of  ly.lO.  as  .unendod  (the  Art). 

Scopc  of  the  Review 

Imports  covpird  by  thesi'  rtvtcw.s 
include  CT\  s,  Loniplete  and 
incomplete,  from  the  Kopuhhr.  of  K<'n»a 
The  order  covers  all  tTIV's  rf^gardltjs'^  of 
tariff  classification.  During  the  p.-ricMJ  f)f 


review,  the  subject  me'-chandise  was 
classified  under  item  numbers  684.9246. 
684.9248,  684.9250.  684.9252,  684.9253, 
684.9255,  684.9256,  684.  9258, 
684.9262,  684.9263,  6849270,  684.9275, 
684.9655.  684.9656,  684.9658,  684.9660, 
684.9663,  684.9864,  684.9866,  687.3512. 
687.3513,  687.3514,  687.3516,  687.3518, 
and  687.3520  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
This  merchandise  is  airrently 
clasfifiable  under  item  numbers 
852».10.80.  8529.90.15,  8529.90.20.  and 
85401 1.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS  and 
TSUSA  item  numbers  are  provided  for 
contenience  and  Customs  purposes,  our 
written  description  of  the  scope  remains 
disjx)sifive. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  our  preliminary  results  of 
the  reviews.  We  received  comments 
from  petitioners  and  Daewoo  stating 
that  they  have  no  objection  to  our 
preliminary  resuhs.  Therefore,  our  final 
results  of  review  remain  the  same  as 
those  presented  in  oiu-  preliminary 
results. 

Find  Resuhs  of  the  Review 

Based  on  our  review  of  these  exports 
durijig  the  period  April  1.  1988  through 
March  31,  1989,  we  determine  Daewoo's 
dumping  margin  to  be  4.00  percent. 
Daewoo  had  no  shipments  during  the 
April  1.  1989  through  March  31. 19'M), 
administrative  review  period. 

The  Department  shall  instrud  the 
U.S.  Customs  Service  to  assess 
antidumping  duties  on  all  appmpriate 
i^ntrii's.  The  Department  will  issue 
appreisemenl  instruc-tions  dimctiy  to 
the  Customs  Service. 

I'urthermoro.  since  Daewoo  has  l>een 
n'viqwed  in  a  period  subsijquent  to  this 
period,  the  cash  deposit  rate  for  DaewiH) 
will  ri;rnain  ut  0.90  percent,  the 
corupiuiys  rate  from  the  most  reamtly 
nnuPMtd  period   See,  Culor  Te/fvi.sia/i 
Hf!  I'jvrr^  frntu  thf^  Hepiihlir  of  Korea; 
Aiiit'tnliiient  to  Final  Ht-t^iilt."  cf 
Aiiljiiunipinf!  Duty  Adniin'stmlivt 
Hriiew  (.""irt  FR  2193«,  .April  28,  1904) 

T.'iS'^  notice  st-rves  as  a  final  n^'inindrr 
to  iuij)ortt!rs  of  tlieir  respoti^iliilily 
un(i<i  IH  CFH  353. 2ti  Id  fiie  a  (.ertifu  at*; 
.-^it;  .:ii!n(4  the  roimbursenjent  of 
antiil.jir.ping  duties  prior  to  hquidation 
of  the  rnlL-van'  "iilrif-s  liunng  this 
rtvifAv  jNifiod.  Failure  l(j  comply  with 
tlii.s  a'quir(;meiil  coujij  result  i:i  the 
Soi;i*ar}''s  prcsiuuptiun  that 
niimfciirsfirifnU  of  antid'.jmpini:;  diitirs 
occujrivl  and  thp  subsequent  .is-sos'^ment 
ofdiilihle  antiduTUpiof.;  dr»i(>s. 

i  ti  s  nolii  (!  also  st-rvcs  as  the  only 
iciciiidcr  to  parties  subject  to 


administrative  protective  order  (APO)  of 
their  responsibilities  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  luider  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
AFO. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act.  as  amended 
(19  U.S.C.1675(a)(l))and  19CFR 
353.22. 

Dated:  August  13, 1994. 

Susan  G.  Esserman. 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  94-20453  Fil«d  8-18-94;  8:45  anil 
BHXMQ  COOC  3610-OS-l> 


lA-35t-806I 

Silicon  Metal  From  Bratll;  Final 
Results  of  Antidumping  DiH^ 
Administrath/e  Revtew 

agency:  International  Trade 
Administration/Import  Administration 
Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 

review. 

SUMMARY:  On  August  5. 1993,  the 
Department  of  Commerce  published  the 

preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  Brazii.  The  review 
period  is  March  29, 1991  thrtnigh  June 
30. 1992.  The  review  covers  four 
manufacturers/exporters. 

VVe  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  oiu  results  from  those 
pre.sented  in  our  preliminary  results  a* 
described  below  in  the  comments 
seition  of  this  notice. 
EFFECTIVE  DATE:  August  19. 1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Mii:h.iel  Heaney,  Office  of  Antidiunping 
Comjiliante,  Int<!mational  Trade 
Adnnnistration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230; 
li  li-photu-  (202)  482-4475. 

SUPPL EMENTARY  INFORMATION: 

ii.!(k^tound 

On  August  .S,  IW3,  the  Department  ol 
Coiiinarcf  (tlu-  llepartmenl)  publi.shed 
in  the  Federal  Register  (58  FR  41721) 
the  preliminary  results  of  its 
aiiuiinistrativf;  review  of  the 
iiutitlurnping  duty  order  on  silicon 
UK  t.ji  from  Brazii  (July  12. 1991.  5ti  Ih 
30135).  i'ha  Department  has  now 
coxnp!i>ted  thi't  .•ulminisfrativc  review  in 


accordance  with  Section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  Is  silicon  metal  contaiiiing  at 
least  96.00  but  less  than  99.99  percent 
of  silicon  metal  from  Brazil.  Sihcon 
metal  is  currently  provided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule 
(HTS)  as  a  chemical  product,  but  is 
commonly  referred  to  as  a  metal. 
Semiconductor  grade  silicon  metal 
(silicon  metal  containing  by  weight  not 
less  than  99.99  percent  of  silicon  and 
provided  for  in  subheading  2804.61.00 
of  the  HTS)  is  not  subject  to  the  order. 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispo.sitive. 

On  February  3.  1903  the  Deparuuent 
detNmined,  pursuant  to  19  CFR  353.29 
(1993^  that  silicon  metal  with  a  higher 
aluminum  content  containing  between 
89  andjpe  percent  of  silicon  metal  is  of 
the  sa^e  class  or  kind  of  merchandise 
as  silicon  metal  subject  to  the 
antidumping  duty  order.  While  th).s 
scope  determination  was  undertaken  in 
the  context  of  the  antidumping  duty 
order  governing  silicon  metal  from  the 
People's  Republic  of  China,  the  silicon 
metal  subject  to  that  order  is  the  same 
as  the  silicon  metal  covered  by  this 
order.  Therefore,  the  Department  will 
include  such  merchandise  in  futurt? 
reviews  of  this  order. 

This  review  covers  four 
manufacturers/exporters  of  Brazilian 
silicon  metal.  The  period  covered  by 
this  review  is  March  29, 1991  through 
June  30,  1992. 

Analysis  of  Comments  Received 

We  gdve  interested  parties  an 
apportunity  to  comment  on  the 
preliminary  results  as  provided  by 
section  353.22(c)  of  the  Department's 
regulations.  We  received  comments 
from  the  petitioners  (American  Alloys, 
Inc.,  Elkham  Metals  Company,  Globe 
Metallurgical  Inc.,  SKW  Metals  & 
Alloys.  Inc.  and  SMI  Group,  Inc.,  Rock 
Island  Silicon  Division)  and  from  four 
respondents  (Companhla  Brasileira 
Carbureto  de  Calcio  (CBCC),  Companhia 
Ferroligas  Minas  Gerais-Minasligas 
(Minasligas),  Eletrosilex  Belo  Horizonte 
(Eletrosilex),  and  Rima  Eletrometalurgia 
S.A.  (Rima)).  On  January  14, 1994,  we 
hold  a  pubhc  hearing. 

Comment  1.  Petitioners  contend  that 
CBCC  refused  to  provide  cost 
information  necessary  for  the 
calculation  of  cost  of  production  (COP) 
and  constructed  value  (CV). 
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Specifically,  petitioners  argue  that 
CBCC  did  not  properly  report  its  interest 
expenses  and  charcoal  teplacement 
costs.  Petitioners  also  contend  that 
CBCC  understated  its  electricity  and 
quartz  replacement  costs.  Petitioners 
conclude  that  the  Department  should 
utilize  the  highest,  most  adverse  margin 
as  best  information  available  (BIA)  since 
the  deficiencies  in  CBCC's  COP/CV 
response  are  so  pervasive. 

Department's  Position:  We  disagree 
with  petitioners.  While  during 
verification  we  did  find  areas  where  the 
costs  were  not  appropriately  quantified, 
we  have  not  found  these  deficiencies  to 
be  so  significant  or  pervasive  as  to  call 
into  question  the  accuracy  of  the  entire 
response.  It  should  be  noted  that  some 
of  the  issues,  as  discussed  in  comments 
2,  4,  6,  and  11.  are  related  to 
methodological  questions,  rather  than 
areas  of  incorrect  reporting  of  costs,  hi 
the  instances  where  we  found 
insufficient  verification  support  (see 
December  20,  1993  "CBCC  Cost 
Venfication  Report"),  we  relied  on 
partial  BIA.  For  the  methodological 
issues,  we  recalculated  the  costs  to 
correct  a  particular  cost  element. 
Although  we  have  made  certain 
adjustments  to  the  information 
submitted  by  CBCC  (see  e.g.,  our 
responses  to  comments  2.  4,  5,  b.  7,  and 
9),  we  generally  have  used  CBCC's  data 
in  reaching  these  final  results  of 
administrative  review. 

Comment  2:  Petitioners  note  that 
Solvay  do  Brasil  owns  99.8  percent  of 
CBCC.  Petitioners  contend  that  if  the 
Department  uses  the  COP/CV 
information  submitted  by  CBCC.  it 
should  base  its  calculation  of  interest 
expense  upon  the  borrowing  experience 
associated  with  the  consofidated  group 
of  companies.  Petitioners  contend  that 
the  Department  should  use  the  financial 
expenses  reported  on  Solvay  do  Brasil 's 
financial  statements  to  perform  this 
calculation.  Finally,  petitioners  assert 
that  the  Department  should  apply  this 
allocation  to  the  replacement  cost  of 
manufacture  (COM)  to  properly  account 
for  Brazilian  hyperinflation. 

CBCC  ai^ues  that  calculation  of 
interest  expense  on  a  consohdated  basis 
would  be  improper.  CBCC  contends  that 
the  December  20, 1993,  verification 
report  concludes  that  CBCC  made 
interest-free  loans  to  Solvay  do  Brasil. 
CBCC  contends  that  it  charged  Solvay 
do  Brasil  the  minimum  BrazlHan 
statutory  requirement  for  the  monetary 
correction.  CBCC  also  argues  that  the 
Department  found  no  evidence  of  loans 
from  Solvay  do  Brasil  to  CBCC  at 
verification. 

Department's  Position:  We  agree  with 
petitioners  that  CBCC's  interest  expense 


should  be  calculated  on  a  consolidated 
basis.  Since  the  cost  of  capital  is 
fungible,  we  beUeve  that  calculating 
interest  expense  based  on  consolidated 
statements  is  the  most  appropriate 
methodology  (see.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  Small  Business  Telephones 
from  Korea.  54  FR  53141,  53149 
(December  27, 1989),  Final  Results  of 
Antidumping  Duty  Administivtive 
Review,  Brass  Sheet  and  Strip  from 
Canada.  55  FR  31414. 31418-31419 
(August  2. 1990).  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Antifriction  Bearings  (Other 
than  Tapered  Holler  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  et  ol..  54  FR  18992,  19074 
(May  3.  1989)). 

In  order  to  extinguish  its  outstanding 
debt,  CBCC  issued  new  shares  of  capital 
stock  to  its  parent  company.  Also,  we 
establishea  at  verification  that^lvay  " 
do  Brasil  owns  99.8  percent  of  CBCC. 
Based  on  these  facts,  it  is  evident  that 
the  shift  in  debt  is  due  to  the  parent 
company's  control  over  the  subsidiary 
Accordingly,  the  degree  of  relationship 
influenced  the  structure  of  debt  for  the 
entire  company.  Therefore,  consistent 
vdth  our  normal  practice,  we  revised 
CBCC's  submitted  interest  expenses 
based  on  the  consolidated  financial 
st.Ttements  of  Solvay  do  Brasil. 

During  verification.  CBCC  company 
officials  did  not  provide  the  source 
documents  for  Solvay's  financial 
inco.me  and  expenses.  Therefore,  we 
have  used  BIA  to  determine  CBCC's 
financial  expenses.  As  BIA.  we  used 
information  from  Solvay  do  Brasil's 
financial  statements.  This  percentage 
was  then  applied  to  each  month's  COM 
to  ensure  that  CBCC's  COP  data  fully 
reflected  interest  expenses. 

Comment  3:  Petitioners  contend  that 
the  Department's  December  20, 1993, 
COP  verification  report  suggested 
allocating  interest  expenses  to  CBCC's 
COP  based  on  the  sura  of  the  financial 
expenses  reflected  in  CBCC's  and 
Solvay  do  Brasil's  1991  and  1992 
financial  statements.  Petitioners  not»> 
that  if  the  Department  took  that 
approach,  it  would  determine  interest 
expenses  as  a  percentage  of  the  sum  of 
both  companies"  cost  of  goods  sold 
(COGS),  adjusted  for  intercompany 
interest  transactions.  Petitioners  further 
contend  that  CBCC  s  financial 
statements  reflect  only  net  interest 
expenses,  and  that  use  of  the  allocation 
that  the  Department  proposed  in  its 
December  20. 1993,  verification  report 
would  give  CBCC  credit  for  all  of  its 
interest  income,  whether  short-term  or 
not.  Petitioners  argue  that  CBCC 
submitted  no  information  regarding 
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short-tenn  interest  income,  making  it 
impossible  for  the  Department  to  make 
any  adjustment  for  intercompany 
interest  transactions. 

Department's  Position:  We  agree  with 
petitioners  that  CBCC  did  not  provide 
information  documenting  the 
company's  short-term  interest  income. 
As  previously  discussed  in  our  response 
to  Comment  2.  we  have  rehed  upon  BIA 
in  our  calculation  of  CBCC's  interest 
expense.  As  BIA.  we  used  the  financial 
expense  information  from  Solvay  do 
Brasil's  financial  statements.  We  then 
applied  this  percentage  to  each  month's 
ODM  for  purposes  of  our  COP/CV 
calculations. 

Comment  4:  Petitioners  assert  that 
CBCC  purchased  electricity  at  a 
discount  when  the  electricity  is  used  to 
restart  idled  machinery.  Petitioners  note 
that,  prior  to  March  1992.  CBCC 
averaged  the  cost  of  electricity  obtained 
bom  its  own  production  and  from  three 
separate  pricing  plans.  Petitioners  note 
that,  after  March  1992.  CBCC  stopped 
averaging  electricity  costs,  and  used  the 
discounted  electricity  associated  with 
the  running  of  idled  machines. 
Petitioners  contend  that  the  Department 
should  use  CBCC's  average  electricity 
costs  in  the  COP/CV  calculations  rather 
.  than  the  discounted  electricity  costs 
associated  with  the  restarting  of  idled 
machinery. 

CBCC  contends  that  the  antidumping 
law  contemplates  that  producers  will 
base  pricing  decisions  on  currently 
available  COP  information.  CBCC 
contends Ihat  the  Department  verified 
that  the  furnace  was  idle  prior  to  the 
acquisition  of  the  discounted  energy, 
and  that  the  discounted  energy  was  only 
used  on  the  restarted  furnace.  CBCC 
argues  that  it  applied  the  discounted 
energy  to  silicon  metal  so  as  to 
minimize  the  COP  of  silicon  metal 
consistent  with  the  Department's  COP 
methodology.  CBCC  suggests  that 
averaging  its  electricity  costs  would 
resuh  in  rejection  of  its  cost  data  simply 
because  the  cost  is  not  high  enough. 
Department's  Position:  In  reaching 
these  final  results  we  have  rdied  upon 
our  general  practice  in  a 
hyperinfiationary  rconomy  which  is  to 
calculate  a  monthly  average  cost  for 
each  input.  The  Department  believes 
that  it  is  inappropriate  to  specifically 
identify  inputs  obtained  at  a  lower  cost 
to  a  particular  product  or  production 
run.  The  furnaces  used  to  produce 
silicon  metal  can  produce  other 
products  that  are  not  subject  to  review. 
Likewise,  other  furnaces  used  to 
produce  non-subject  merchandise  can 
be  used  to  produce  sihcon  metal. 
Accordingly,  any  benefits  derived  from 
the  use  of  a  particular  furnace  relate  to 
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all  products  produced  during  the  period 
of  review. 

We  note  that  in  this  case  it  is  strictly 
a  maaagement  decision  as  to  which 
product  will  be  made  in  the  furnace 
which  is  receiving  the  less  expensive 
input  As  such,  in  months  in  which 
there  were  U.S.  shipments  of  silicon 
metal,  the  furnace  which  utihzes  less 
expensive  electricity  can  be  assigned  to 
produce  silicon  metal.  That  same 
furnace  could  be  assigned  to  produce 
ferroailicon  in  months  in  which  CBCC 
had  U.S.  sales  of  ferrosilicon,  a  product 
which  is  also  subject  to  an  antidumping 
duty  order.  In  fact,  during  the  period 
covered  by  this  review,  the  furnace  in 
question  did  produce  both  silicon  metal 
and  ferrosilicon.  (Both  silicon  metal  and 
ferrosilicon  were  also  produced  in  other 
furnaces.) 

The  facts  of  the  instant  case  are 
consistent  with  the  Department's 
position  requiring  the  weight-averaging 
of  the  costs  of  merchandise  produced  in 
more  than  one  facility.  The  Department 
has  consistently  held  that  it  is 
inappropriate  to  make  adjustments  for 
cost  differences  between  facilities  when 
the  merchandise  produced  in  each  is 
identical  (see  Department  of  Commerce 
Policy  Bulletin  No.  92.2.  July  29.  1992. 
which  is  on  file  at  the  Central  Records 
Unit). 

Comment  5:  Petitioners  contend  that 
the  Department  verified  that  on  several 
occasions  CBCC  paid  an  advance 
deposit  on  its  electricity  bill.  Petitioners 
further  contend  that  the  Department 
should  make  an  upward  adjustment  to 
CBCC's  reported  electricity  costs  to 
account  for  the  effect  of  Brazilian 
inflation. 

CBCC  argues  that  it  received  a  credit 
from  CEMIG  (its  energy  supplier)  for 
advance  payment.  CBCC  asserts  that  the 
Department  should  deduct  the  amount 
of  the  credit  from  the  invoiced  amount 
since  that  represents  the  real  "cost"  of 
the  item. 

Department's  Position:  In  calculating 
the  replacement  cost  of  electricity 
obtained  in  each  month  of  the  period  of 
review  we  used  the  invoiced  price  for 
that  month.  We  did  not  reduce  the 
invoiced  amount  for  the  effect  of  any 
•  credits"  CBCC  may  have  obtained.' 
Such  a  reduction  would  not  properly 
reflect  the  replacement  cost  of 
electricity.  Although  this  is  a  short-term 
monetary  asset  which  is  not  subject  to 
the  balance  sheet  monetarv  corrections, 
through  agreement,  CEMIG  credits 
CBCC  for  the  value  of  cruzeiros  as  of  the 
invoice  date.  This  does  not  reduce  the 
replacement  cost  of  electricity  CBCC 
obtained  but  merely  reduces  the 
nominel  cruzeiro  amount  outstanding. 
Under 'ho  Department's  replacement 


cost  methodology  each  month's  cost  i<! 
measured  in  the  monthly  nominal 
invoiced  cruzeiro  amounts.  Therefore, 
we  have  accepted  the  amounts  billed  by 
CEMIG  as  each  month's  replacement 
cost,  without  the  effect  of  the  "credit." 

Comment  6:  Petitioners  note  that 
CBCC  reported  electricity  costs 
exclusive  of  the  ICMS  tax  in  its 
calculation  of  third-country  COP. 
Petitioners  contend  that  these  tax 
payments  should  have  been  included  in 
CBCC's  calculation  of  electricity  costs. 

Department's  Position:  We  agree  with 
petitioner.  When  using  third-country 
sales  as  the  basis  of  FMV.  we  must 
determine  if  the  manufacturer  incurred 
costs  which  resulted  bom  the  payment 
of  taxes  on  the  purchase  of  inputs.  In 
this  review  period.  CBCC  incurred  ICMS 
tax.  a  value  added  tax  ("VAT"),  in 
purchasing  electricity.  CBCC  is  able  to 
offset  some  of  this  tax  when  it  sells 
products  in  the  home  market  because  it 
charges  and  receives  a  VAT  on  its  home 
market  sales.  In  this  case,  even  though 
the  home  market  was  not  viable.  CBCC 
did  make  some  home  market  sales. 
However,  there  were  not  enough  home 
market  sales  for  the  VAT  charged  and 
received  on  those  sales  to  offset  all  of 
the  VAT  it  paid  on  the  electricity 
purchased  to  produce  the  merchandise 
sold  in  the  third  country.  Accordingly. 
this  resulted  in  a  net  cost  to  CBCC  for 
the  ICMS  taxes  paid  in  the  production 
of  silicon  metal  sold  for  export.  As  such, 
the  Department  included  the  net  , 
amount  of  the  ICMS  VAT  in  the 
submitted  COP  and  CV  amounts. 

This  approach  differs  from  that  used' 
in  the  Department's  remand 
determination  concerning  the 
underlying  investigation.  In  that 
determination,  we  made  an  allowance 
for  an  offset  to  the  ICMS  VAT  paid 
currently  for  potential  VAT  to  be 
received  on  future  home  market  sales. 
Under  this  approach  the  ICMS  was.  in 
effect,  excluded  from  the  calculation  of 
constructed  value.  We  have 
subsequently  reconsidered  this 
methodology  and  have  concluded  that 
allowing  such  an  offset  for  potential, 
future  sales  results  in  an  adjustment  that 
we  now  consider  to  be  purely 
speculative.  -Accordingly,  we  ivill 
include  in  CV  ICMS  on  inputs  that  are 
not  offset  by  VAT  charged  and  collected  - 
on  actual  home  market  sales  which 
occur  during  the  period  of  review.  We 
believe  our  current  approach  better 
reflects  the  economic  reality  of  the  costs 
incurred  during  the  period  of  review 
(i.e.  current  costs  are  not  tied  to 
potential  future  events).  Our  approach 
in  this  case  is  consistent  with  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  Ferrosilicon  from  Brazil.  59 
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FR  732,  737  Oanuary  6.  1994).  We 
believe  this  approach  also  is  in 
accordance  with  the  court's  remand 
instructions  on  this  issue  in  Cawargo 
Correa  Metois,  S.A.  v.  United  States. 
Slip.  Op.  93-163  (OT  August  12. 1993). 
Comment  7:  Petitioners  contend  that 
CBCC  made  no  provision  in  its 
calculation  of  charcoal  costs  for  the 
effects  of  inflation  when  CBCC 
hanested  an  area.  PPtitioners  note  that 
the  Department  requested  additional 
dor. umentation  from  CBCC  at 
verifirution  regarding  CBCC's  estimates 
of  charcoal  harvest  and  the  other 
assumptions  CBCC  built  into  its 
calculation  of  charcoal  cost.  Petitioners 
contend  that,  because  CBCC  failed  to 
provide  information,  the  Department 
should  apply  BIA.  Petitioners  argue  that 
use  of  BIA  is  appropriate  when  a 
respondent  rehases  to  submit 
information  after  being  asked  to  do  so, 
and  where  the  refusal  to  provide  the 
requested  information  impedes  the 
Department's  proceeding. 

Petitioners  contend  that  CBCC's 
failure  to  provide  the  appropriate 
information  justifies  the  use  of 
noncooperative  BIA  for  CBCC.  Finally, 
if  the  Department  determines  not  to  use 
noncooperative  BIA  for  CBCC. 
petitioners  suggest  that  the  Department 
adjust  CBCC's  reported  cost  for 
company-produced  charcoal  upward  to 
an  amount  equal  to  that  charged  to 
CBCC  from  unrelated  suppUers. 

Department's  Position:  We  agree  with 
petitioners  that  we  should  adjust 
CBCC's  charcoal  replacement  costs. 
However,  we  disagree  that  CBCC  was 
noncooperative  and  should  receive  a 
margin  based  solely  upon  BIA.  We 
discovered  errors  made  by  CBCC  when 
it  calculated  its  cost  of  producing 
charcoal,  a  primary  raw  material  used  in 
the  production  of  silicon  metal.  For 
purposes  of  calculating  replacement 
costs.  CBCC  substantially  understated 
its  cost  of  producing  chaircoal  by 
inaccurately  recording  the  costs 
associated  with  its  forests  which 
-  provide  the  raw  material  needed  to 
.  produce  charcoal.  We  note,  however, 
that  CBCC  reported  cost  information 
consistent  with  that  which  is 
maintained  in  its  normal  cost 
accounting  system.  Therefore,  we  have 
recalculated  the  cost  of  CBCC's 
production  of  charcoal.  We  reUed  upon 
the  actual  weighted-average  monthly 
cost  CBCC  was  charged  by  unrelated 
vendors. 

Comment  8:  Petitioners  argue  that  the 
Department  should  revise  CBCC's 
reported  1992  quartz  replacement  costs 
upward  to  account  for  the  more  costly 
delivery  charges  the  Department 
discovered  at  verification. 


Department's  Position:  At  verification 
we  noted  that  CBCC  changed 
procedures  for  quartz  purchasing  in 
1992.  Because  we  found  that  CBCC's 
reported  quartz  replacement  costs  for 
1992  did  not  reflect  the  entire  cost  of  the 
material,  we  randomly  chose  May  1992 
as  a  sample  to  determine  the  amount  of 
the  discrepancy.  In  establishing  the 
amount  of  the  discrepancy,  we  valued 
all  quartz  purchases  received  in  May  at 
the  delivered  price  in  effect  for  the 
region  of  origin.  This  reconciliqii(>n 
indicated  that  CBCC's  estimate  of 
delivery  charges  for  Lhis  month 
understated  the  per  ton  cost  for  quartz 
by  approximately  four  pcrt;cnt.  Bocause 
CBCC  did  not  fully  report  its  quartz 
replacement  costs,  we  hsve  applied 
partial  BIA  for  this  material.  As  BLA,  we 
have  adjusted  upward  the  refiorlcd 
quarU  prices  reported  for  januaiy  , 
through  May  1992  by  four  pcn:ent. 

Comment  9:  Petitioners  contend  that 
CBCC's  calculation  of  inventory  holding 
gains/losses  is  flawed.  Petitioners  note 
that  there  is  a  large  difference  between 
the  amount  of  silicon  metal  produced  by 
CBCC  and  the  amount  of  sihc-on  metal 
sold  by  CBCC  Petitioners  also  object  to 
the  limited  data  provided  by  CBCX  for 
electrode  paste  and  charcoal  and  argue 
that  CBCC's  inclusion  of  a  large  year- 
end  depreciation  charge  in  December 
1991  resulted  in  significantly 
understated  COPs  for  all  but  one  month 
of  the  review  period. 

Petitioners  assert  that,  by  using  sales 
and  production  data  provided  by  CBCC, 
petitioners  have  derived  a  corrected 
inventory  holding  gain/loss  calculation 
for  CBCC.  Petitioners  contend  that  the 
Department  should  use  petitioners' 
revised  calculation  of  CBCC's  inventory 
holding  gains/losses  in  the  final  results. 

Department's  Position:  We  have 
reviewed  CBCC's  calculation  of 
inventory  holding  gains/losses  (see 
CBCC's  February  24^  1993  submission  at 
Exhibit  A)  and  have  found  certain 
inconsistencies  which  render  that 
calculation  unacceptable.  For  certain 
months  CBCC  reported  sales  and 
shipments  of  silicon  metal  b-t  showed 
no  removal  of  silicon  metal  from 
inventory.  In  other  months,  the  tonnage 
of  sihcon  metal  removed  from  inventory 
was  either  much  less  or  much  greater 
than  the  amount  of  merchandise  that 
CBCC  reported  in  its  sales  hstings. 

Moreover,  we  find  that  petitioners' 
"corrected"  calculation  of  CBCC's 
inventory  gains/losses  is  also 
unacceptable  since  it  fails  to  account  for 
finished  silicon  metal  consumed  in  the 
production  of  other  products. 
Accordingly,  we  have  rejected  both 
CBCC's  and  petitioners'  calculation  of 
inventory  gains/losses,  and  have 


removed  this  item  from  our  COP/CV 
calculations,  which  has  the  effect  of 
increasing  COP/CV. 

Comment  10:  Petitioners  argue  thai 
the  Department  should  make  an 
addition  to  CBCC's  COP  to  account  foi 
certain  costs  (power,  secondary 
materials  and  crushing  costs)  which 
CBCC  omitted  from  CBCC's  revised 
COP/CV  calculation.  Petitioners  note 
that  these  expenses  were  included  in 
CBCC's  original  COP/CV  respon.w. 

CBCC  contends  that  power,  s»icunciurj 
materials  and  crushing  costs  wf;n; 
included  in  its  revised  response  i..ndFr 
the  variable  "VARCOM. "  CBCC  argues 
that  it  smr.niarzpd  these  three  costs  in 
order  to  comply  with  the  Department's 
reporting  requirements. 

Department's  PosiLon:  Although  the 
power,  secondary  materials  and 
crushing  costs  w^re  not  detailed  in 
CBCC's  revised  COP/CV  calculations, 
the  total  reported  costs  furnished  by 
CBCC  (variables  "TOTCOP"  and 
"TOTCV")  did  include  these  expenses 
CBCC  did  omit  these  items  from  the 
variables  representing  variable 
overhead,  fixed  overhaad,  and  total 
variable  cost  of  manufacturing,  i.e., 
variables  "VARFOH  ".  'FDCFOH  ",  and 
"TOTCOM  ".  However,  since  CBCC 
included  these  expenses  in  its 
calculation  of  total  COM,  no  adjustment 
to  CBCC's  reported  COP  or  CV  is 
required. 

Comment  11:  Petitioners  contend  the 
Department  should  reject  CBCC's 
allocation  of  general  and  admini strati  vc 
(G&A)  and  selling  expenses.  (CBCC 
allocated  these  expenses  to  individual 
products  using  the  ratio  of  each 
product's  cost  of  goods  sold  (COGS).) 
Petitioners  contend  that  the  Department 
should  follow  its  estabUshed  practice 
and  allocate  these  expenses  to  total 
COGS,  as  the  Department  did  in  the 
preliminary  results  of  this  review. 

CBCC  suggests  that  the  aliocatiun  of 
G&A  and  selling  expenses  used  in  the 
Department's  preliminary  calculations 
results  in  a  systematic  overstatement  of 
these  expenses.  CBCC  argues  that  the 
Department  should  allocate  the  ratio  of 
G&A  and  seUing  expenses  by  the 
historical  ratio  of  these  expenses  to 
historical  COM.  CBCC  notes  that  the 
Department  followed  this  methodology 
in  the  redetermination  of  the  original 
investigation  for  this  proceeding  (see 
Silicon  Metal  from  Brazil:  Preliminary 
Determination  on  Bemand,  (November 
17,  1993,  at  5). 

Department's  Position:  G&A  expenses 
are  period  expenses  which  are  Dormally 
measured  over  a  fiscal  year.  As  such,  the 
Department  calculated  G&A  on  an 
aimual  historical  basis.  In  order  to  avoid 
overstating  G&A  expenses  and  to 
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neutralize  hyperinflationary  effects,  we 
applied  the  G&A  ratio  [i.e..  the  ratio  of 
annual  G&A  expenses  to  cost  of  goods 
sold  reflected  in  the  financial 
statements)  to  each  month's  COM 
calculated  on  a  historical  basis.  In 
addition,  CBCX]  had  failed  to  include 
Solvay  do  Brasil's  G&A  expenses. 
Therefore,  we  applied  a  portion  of 
Solvay  do  Brasil's  G&A  in  the  Tinal 
calculation  of  these  costs  (see  CBCC 
Calculation  Adjustment  Memorandum. 
February  2. 1994).  This  is  consistent 
with  the  method  we  used  to  calculate 
G&A  expenses  in  the  remand 
determination  in  the  underlying 
investigation. 

Comment  12:  Petitioners  contend  that 
the  Department  should  include  ICMS 
and  IPI  taxes  in  the  calculation  of 
CBCC's  raw  material  costs.  Petitioners 
contend  that  these  taxes  are  included  on 
home  market  sales,  and  must,  therefore. 
be  included  in  the  COP  of  home  market 
merchandise. 

Department's  Position:  Petitioners' 
argument  that  ICMS  and  IPI  taxes  are 
included  on  home  market  sales  is  not 
relevant  since  CBCC's  home  market 
sales  were  insufficient  to  form  a  basis 
for  FMV  and.  therefore.  FMV  was  based 
upon  third  country  sales.  However,  we 
agree  that,  since  the  ICMS  and  IPI  taxes 
resulted  in  a  net  cost  to  CBCC.  the 
Department  should  include  this  net 
amount  of  ICMS  and  IPI  in  the 
submitted  COP  and  CV  amounts.  Our 
reasoning  for  doing  so  is  discussed 
further  in  our  response  to  comment  6, 
which  involved  a  similar  situation. 

Comment  13:  Petitioners  argue  that 
the  Department  failed  to  include  CBCC's 
and  Minasligas's  imputed  credit 
expenses  in  the  preliminary  CV 
calculations.  Petitioners  argue  that  the 
Department  should  make  an  adjustment 
for  imputed  credit  in  the  final 
calculations. 

Department's  Position:  We  agree  with 
petitioners.  In  these  final  results  we 
have  included  CBCC's  and  Minasligas's 
imputed  credit  costs  in  our  calculation 
of  CV.  We  based  this  adjustment  on  the 
credit  expenses  that  these  companies 
incurred  on  home  market  or  third- 
country  sales. 

Comment  14:  Petitioners  contend  that 
the  Department  should  use  the  quartz 
replacement  costs  reported  by 
Minasligas  in  its  original  COP/CV 
response  rather  than  the  costs  reported 
in  Minasligas's  revised  response  of 
November  9.  1993.  Minasligas  provided 
average  quartz  delivery  charges  in  its 
revised  COP/CV  response.  Petitioners 
note  that  the  Department's  verification 
report  indicates  that  averaging  height 
charges  significantly  understates 
Minasligas's  type  A  quartz  costs. 


Minasligas  contends  that,  while  the 
corrected  cost  data  may  result  in  lower 
delivered  prices  for  type  A  quartz,  the 
revised  data  result  in  significantly  lower 
overall  replacement  costs  for  that 
material.  Minasligas  indicates  that  it 
does  not  object  to  use  of  the  quartz 
replacement  costs  reported  in  its 
original  COP/CV  response,  and  notes 
that  the  Department  used  these  costs  in 
the  preliminary  calculations. 

Department's  Position:  We  agree  with 
petitioners.  As  discussed  in  the  cost 
verification  report  (December  17.  1993), 
the  revised  costs  calculated  by 
Minasligas  and  filed  with  the 
Department  on  November  9. 1993  reflect 
a  methodology  which  understates  the 
delivered  cost  of  type  A  quartz,  by 
allocating  the  delivery  charges  among 
all  quartz  purchases.  Accordingly,  we 
have  rejected  the  revised  replacement 
cost  for  quartz  and  relied  upon  the  cost 
information  Minasligas  reported  in  its 
original  COP/CV  response.  As 
Minasligas  notes,  this  is  the  information 
we  used  in  reaching  the  preliminary 
results  of  review. 

Comment  15:  Petitioners  state  that  the 
Department  determined  at  verification 
that  Minasligas  did  not  include  forest 
amortiaation  costs  in  its  calculation  of 
charcoal  replacement  costs.  Petitioners 
argue  that  omission  of  these  expenses 
significantly  understates  the  cost  of  the 
charcoal  which  Minasligas  produced. 
Petitioners  contend  that  the  Department 
should  use  the  costs  associated  with 
Minasligas's  purchase  of  charcoal  from 
unrelated  suppliers  in  the  final 
calculation  of  charcoal  replacement 
costs. 

Minasligas  argues  that  the  charcoal 
replacement  costs  it  reported  in  its 
original  COP/CV  response  were 
exclusi?ely  based  on  the  delivered  price 
charged  to  the  company  by  suppliers 
cutting  trees  on  land  that  Minasligas  did 
not  own.  Minasligas  contends  that  it 
pays  less  for  charcoal  cut  fi-om  trees  on 
its  own  land,  and  that  its  corrected 
charcoal  costs  are  significantly  lower 
than  those  reported  in  its  original  COP/ 
CV  response.  Minasligas  indicates  that 
the  Department  should  use  the  charcoal 
replacement  costs  reported  in  its 
original  COP/CV  response,  if  the 
Department  decides  not  to  use  the 
corrected  charcoal  replacement  costs 
supplied  by  Minasligas. 

Department's  Position:  We  agree  with 
petitioners.  As  discussed  in  the  cost 
verification  report  (December  17.  1993). 
the  revised  costs  calculated  by 
Minasligas  and  filed  with  the 
Department  on  November  9,  1993  reflect 
a  methodology  which  understates  the 
replacement  cost  of  charcoal  by 
averaging  the  payment  to  subcontractors 


for  charcoal  obtained  from  company- 
owned  land  with  the  higher  costs  htjm 
unrelated  charcoal  vendors.  This 
calculation  does  not  include  any  cost  to 
Minasligas  for  acquiring  forests  or 
planting  amd  maintaining  forests. 
Accordingly,  we  have  rejected  the 
revised  replacement  cost  for  charcoal 
and  relied  upon  the  cost  information 
provided  by  Minasligas  in  its  original 
COP/CV  response. 

Comment  16:  Petitioners  contend  that 
the  Department  found  at  verification 
that  Minasligas  had  not  accurately 
accounted  for  loss  allowances  for  quartz 
and  charcoal  used  in  1991  silicon  metal 
production.  Petitioners  contend  that  the 
Department  should  make  an  upward 
adjustment  to  Minasligas's  reported 

1991  quartz  and  charcoal  costs  to 
account  for  this  expense.  Petitioners 
suggest  that  the  Department  use  the  loss 
allowances  provided  by  Minasligas  for 

1992  silicon  metal  production  to  make 
this  adjustment. 

Minasligas  contends  that  the  question 
of  whether  quartz  and  charcoal  losses 
were  understated  prior  to  1992  is 
irrelevant  because  Minasligas  had  no 
U.S.  sales  during  that  time.  Minasligas 
notes  that  it  did  provide  an  acceptable 
calculation  for  charcoal  and  quartz 
losses  for  1992. 

Department's  Position:  We  agree  with 
the  petitioners  that,  prior  to  1992.  the 
measured  consumption  of  charcoal  and 
quartz  into  the  furnace  was  not 
consistently  and  scientifically  adjusted 
to  reflect  losses  sustained  between  the 
time  the  material  was  delivered  into  the 
factory  stockyard  and  introduced  into  a 
furnace.  Beginning  in  1992,  Minasligas 
established  a  loss  allowance  and 
consistently  applied  it  to  both  quartz 
and  charcoal.  For  1991  quartz  and 
charcoal.  Minasligas  estimated  loss 
allowances  and  recorded  them  on  an 
occasional  basis.  We  have  recalculated 
loss  allowances  for  1991  based  upon 
BIA.  As  BLA.  we  have  used  the  loss 
allowance  estabUshed  by  the  company 
in  1992  and  applied  this  percentage  to 
both  quartz  and  charcoal  consumption 
for  all  months  in  1991.  We  disagree  with 
Minasligas's  assertion  that  the  1991 
costs  are  irrelevant,  since  they  are  used 
to  determine  whether  home  market  sales 
were  sold  at  or  above  their  COP. 

Comment  1 7:  Petitioners  contend  that 
the  Department  should  allocate 
Minasligas's  consumption  of  iron  rods 
and  tubes  over  all  months  of  the  period 
of  review,  instead  of  accepting 
Minasligas's  approach.  (Minasligas 
recognized  the  entire  expense  associated 
with  these  charges  in  the  month  in 
which  they  were  requisitioned  out  of 
inventor}'.)  Petitioners  suggest  that  for 
those  months  for  which  Minasligas  did 
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not  report  iron  rods  and  tube  costs,  the 
Department  should  use  the  per-unit 
output  costs  for  rods  and  tubes  from  the 
most  recent  month  with  an  adjustment 
for  inflation. 

Minasligas  contends  that  allocating 
the  consumption  of  rods  and  tubes  over 
the  period  of  review  would  only 
marginally  change  the  cost  of  materials 
for  the  month  that  Minasligas  had  a  U.S. 
sale.  Minasligas  contends  that  more  rods 
were  requisitioned  during  that  month 
than  were  consumed. 

Department's  Position:  We  agree  with 
petitioners  that  it  is  more  accurate  to 
allocate  the  number  of  rods  and  tubes 
removed  from  inventory  to  production 
tons  over  the  period  in  which  they  were 
consumed,  rather  tfian  just  the  month  of 
requisition.  Accordingly,  we  have 
reallocated  the  total  rods  and  tubes 
consumed  during  the  period  of  review 
equally  to  tons  produced  during  this 
same  time  period.  Each  month's 
allocated  consumption  quantity  was 
then  valued  at  the  reported  replacement 
cost  for  that  same  month.  We  also  agree 
with  Minasligas  that- this  adjustment 
does  not  have  a  serious  impact  on  the 
reported  cost  information. 

Comment  18:  Petitioners  assert  that 
verification  revealed  that  Minasligas's 
supplier  measures  electricity  from  the 
fifth  of  one  month  to  the  fifth  of  the 
following  month.  Petitioners  further 
argue  that  Minasligas  used  the  invoice 
received  from  its  supplier  on 
approximately  the  tenth  of  the  month  to 
represent  the  electricity  costs  for  that 
month.  Petitioners  contend  that  such  a 
methodology  understates  the 
replacement  costs  for  electricity  since  it 
primarily  reflects  the  costs  incurred 
during  the  previous  month.  Petitioners 
contend  that  for  each  month  of  the 
review  period  the  Department  should 
use  the  electricity  costs  reported  by 
Minasligas  for  the  following  month. 

Department's  Position:  We  agree  with 
the  petitioners.  Minasligas  reported  the 
replacement  cost  of  monthly  electricity 
for  the  month  in  which  the  bill  was 
received.  Each  month's  bill  reflects  the 
cost  of  electricity  purchased  in  the  prior 
month.  Therefore,  the  reported 
replacement  cost  of  electricity  is 
understated  since  it  lags  the  actual  cost 
by  one  month.  We  have  corrected  for 
this  understatement  by  matching  each 
month's  bill  with  the  month  that  it 
covered. 

Comment  19:  Petitioners  contend  that 
Minasligas's  allocation  of  G&A  expenses 
is  incorrect.  (Minasligas  allocated 
monthly  G&A  expenses  to  individual 
products  based  upon  the  number  of 
furnaces  used  in  the  production  of  each 
product.)  Petitioners  contend  that  the 
Department  should  allocate  G&A 


expenses  to  total  COGS  as  was  done  in 
the  preliminary  results. 

Minasligas  contends  that  a  larger 
portion  of  its  operation  is  devoted  to 
ferrosilicon  than  to  siUcon  metal. 
Minasligas  contends  that  allocating  G&A 
expenses  to  total  COGS  overstates  the 
amount  of  G&A  expenses  relating  to 
silicon  metal. 

Department's  Position:  We  agree  with 
petitioners.  G&A  expenses  are  period 
expenses  which  relate  to  the  operation 
of  the  company  as  a  whole  and  are  not 
customarily  associated  with  a  particular 
product  or  process.  Therefore,  we 
recalculated  G&A  expenses  on  a 
company-wide  annual  historical  basis 
and,  in  order  to  avoid  overstating  G&A 
expenses  and  to  neutraUze 
hyperinflationary  effects,  we  applied  the 
G&A  ratio  to  each  month's  COM 
calculated  on  a  historical  basis. 

Comment  20:  Petitioners  contend  that 
the  Department  should  calculate 
Minasligas's  interest  expense  as  the 
consolidated  expenses  of  Minasligas 
and  Delp  Engenharia  S.A.  (Delp). 
Petitioners  note  that  Delp  controls  over 
93  percent  of  Minasligas's  common 
stock  and  thus  has  a  controlling  interest 
in  Minasligas.  Petitioners  suggest  that 
the  Department  use  Delp's  1991  and 
1992  financial  statements  to  perform 
this  calculation. 

Minasligas  contends  that  Delp  and 
Minasligas  are  separate  entities, 
maintain  separate  financial  statements, 
and  have  their  own  interest  expense  and 
income.  Therefore,  Minashgas  asserts 
that  it  would  be  improper  to  calculate 
interest  expense  on  a  consolidated  basis. 
Department's  Position:  We  agree  u-ith 
petitioners  that  Minasligas  should 
report  interest  expense  on  a 
consolidated  basis.  See  our  response  to 
comment  2. 

In  the  case  of  Minasligas,  Delp  does 
not  consolidate  its  accounts  with 
Minasligas.  In  addition,  because  there 
are  no  significant  intercompany 
transactions  between  the  two 
companies,  we  combined  the  financial 
expenses  of  the  two  companos  and 
calculated  an  interest  expense  as  a  ratio 
to  cost  of  sales,  effectively  creating 
consolidated  accounts.  The  Department 
only  allows  income  generated  from 
investments  of  working  capital,  which 
the  company  documents  as  short-term 
in  nature,  to  offset  interest  expense  (see, 
e.g.,  Final  Determination  of  Sales  at  Less 
Than  Fair  Vdue.  Cellular  Mobile 
Telephones  from  Japan,  54  FR  45447, 
45455  (October  31, 1985),  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Mechanical  Transfer  Presses 
from  Japan,  55  FR  335,  342  (January  4, 
1990)).  Minasligas  was  able  to 
substantiate  only  a  portion  of  the 


investments  to  be  short-term; 
consequently,  we  have  allowed  only  the 
docimiented  portion  of  interest  income 
as  an  offset.  We  did  not  allow  an  offset 
to  Minashgas's  parent,  Delp,  for  intp^est 
expense  because  the  information 
required  to  substantiate  such  an 
adjustment  is  not  contained  in  the 
record  of  this  review. 

In  order  to  avoid  overstating  financing 
charges,  we  applied  the  interest  exppnse 
ratio  {i.e.,  the  ratio  of  net  interest 
expense  to  cost  of  goods  sold)  to  each 
month's  COM  calculated  on  a  historical 
basis  rather  than  to  amounts  computed 
under  the  replacement  cost  basis.  This 
is  consistent  with  the  methodology  used 
in  the  remand  determination  in  the 
underlying  investigation. 

Comment  21:  Petitioners  contend  that 
Minasligas  did  not  submit  information 
regarding  short-term  interest  income  at 
the  consolidated,  parent  company  level. 
Accordingly,  the  petitioners  contend 
that  it  is  not  feasible  to  "compute 
interest  expense  using  the  sum  of 
Minasligas's  and  Delp's  financial 
expenses  adjusted  for  intercompany 
interest  transactions  ",  as  suggested  by 
the  Department's  cost  verification 
report.  Finally,  petitioners  assert  that 
the  Department  should  apply  this 
allocation  to  COM  to  properly  account 
for  Brazilian  hyperinflation. 

Department's  Position:  We  agree  with 
petitioners  that  the  record  does  not 
contain  information  regarding  short- 
term  interest  income  at  Minasligas's 
parent  company,  Delp.  Accordingly,  we 
have  not  allowed  any  such  offset  for 
Delp's  interest  income  in  our 
calculation  of  combined  interest 
expense.  Consistent  with  our  practice  m 
the  Final  Determination  of  Sales  At  Less 
Than  Fair  Value;  Ferrosilicon  from 
Brazil,  59  FR  732,  73&-737.  January  6. 
1994,  we  have  apphed  the  calculated 
interest  expense  ratio  to  the  monthly 
COMs  calculated  on  a  historical  basis 
rather  than  amounts  computed  under 
the  replacement  cost  basis. 

Comrtient  22:  Petitioners  contend  that 
Minasligas's  calculation  of  inventory 
holding  gains/losses  is  flawed  because 
Minashgas  failed  to  properly  "layer" 
inventory  according  to  the  month  that 
the  merchandise  was  placed  in 
inventory.  Petitioners  contend  that 
Minasligas's  calculation  reflects  one 
level  of  inventory  even  though 
Minasligas  held  merchandise  in 
inventory  for  at  least  two  preceding 
months.  Petitioners  contend  that  this 
flaw  makes  Minasligas's  calculation 
unusable.  Accordingly,  petitioners 
contend  that  the  Department  should 
disregard  Minasligas's  calculation,  and 
make  no  adjustment  for  inventory 
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holding  gain  or  loss  in  the  final  COP 
calculations. 

Department's  Position:  We  agree  with 
petitioners.  Minasligas's  calculation  of 
inventory  holding  gains/losses  did  not 
account  for  merchandise  that  spent 
multiple  months  in  inventory. 
Accordingly,  we  have  rejected 
Minasligas's  claimed  inventory  holding 
gain. 

Comment  23:  Petitioners  contend  that 
the  Department  should  disallow  the 
portion  of  Minasligas's  duty  drawback 
claim  pertaining  to  IPI  and  ICMS  taxes. 
Petitioners  contend  that  these  expenses 
are  taxes,  not  duties.  Petitioners  also 
note  that  these  two  taxes  were  not  listed 
in  the  duty  drawback  regulations 
provided  by  Minasligas. 

Department's  Position:  We  disagree 
with  petitioners.  Article  314  of  the 
Brazilian  Customs  Regulations  provides 
for  the  "suspension  of  payments  of 
tributes  due  when  importing 
merchandise  to  be  exported  *   *  •." 
(Emphasis  added.)  The  suspension  is 
not  limited  to  customs  duties.  It 
includes  all  "tributes"  paid  upon 
importation  of  the  merchandise.  IPI  and 
ICMS  taxes  incurred  on  imported 
electrodes  are  two  such  tributes  which 
are  suspended  upon  exportation  of  the 
merchandise.  Thus,  Minasligas  correctly 
included  these  expenses  in  its  claimed 
adjustment  for  duty  drawback. 

Comment  24:  Petitioners  contend  that 
tlie  Department  should  use  adverse, 
noncooperative  BIA  for  RIMA. 
Petitioners  make  reference  to  the 
Department's  December  22,  1993 
veriHcation  report  regarding  RIMA's 
COP/CV  response.  That  report  indicated 
that  RIMA:  (1)  Was  unwilling  to  supply 
the  Department  with  necessary 
worksheets,  schedules,  or  source 
documents,  (2)  that  the  aspect  of  RIMA's 
COP/CV  response  pertaining  to  related 
party  transactions.  C&A  expenses, 
finance  costs,  and  profit  were  not 
verified,  (3)  that  RIMA's  calculation  of 
charcoal  and  quartz  costs  were  not 
reflective  of  monthly  replacement  costs, 
and  (4)  that  RIMA  did  not  adjust  the 
value  of  its  electrode  purchases  to 
account  for  inQation. 

Petitioners  assert  that  the  verification 
report  indicates  that  RIMA  based  its  cost 
response  on  a  managerial  cost 
accounting  system  that  was  not  used  for 
purposes  of  valuing  inventory  in  the 
Tinancial  statements.  As  such, 
petitioners  contend  that  RIMA's 
submitted  cost  information  could  not  }>e 
reconciled  with  RIMA's  financial 
statements.  According  to  petitioners,  the 
verification  report  also  indicates  that 
RIMA  based  its  calculation  of  labor 
hours  on  theoretical  times  and  that 
dirtual  labor  hours  exceeded  those 


theoretical  hours  by  a  significant 
amount.  Finally,  petitioners  find  that 
the  Department  determined  that  RIMA's 
COP  response  did  not  account  for  costs 
associated  with  write-douTis  or 
obsolescence. 

Petitioners  contend  that  RIMA's 
refusal  to  provide  requested  information 
significantly  impeded  the  complotion  of 
this  review.  In  accordance  with  the 
Department's  practice,  petitioners  argue 
that  the  Department  should  assign  as 
BIA  the  higher  of  the  highest  prior 
margin  established  for  any  company  or 
the  highest  margin  determined  in  this 
administrative  review. 

Department's  Position:  At  verification 
we  encountered  serious  and  pervasive 
problems  in  our  efforts  to  verify  the 
information  submitted  by  RIMA.  We 
found  that  these  problems  were  so 
extensive  that  we  could  not  test  major 
areas  of  the  response.  For  those  areas  we 
tested,  we  found  significant 
discrepancies  in  the  amounts  reported, 
in  addition  to  a  lack  of  sufficient  data 
to  corroborate  the  response.  We  outlined 
the  major  deficiencies  that  we  found 
during  verification  in  the  public  version 
of  the  cost  verification  report  (December 
22,  1993)  and  the  RIMA  calculation 
memofandum,  both  of  which  are  on  file 
in  the  Central  Records  Unit. 

Under  these  circumstances,  the 
Department  caimot  properly  base  its 
determination  on  the  information 
submitted  by  RIMA.  The  Department 
cannot  be  placed  in  the  position  of 
having  to  identify  and  perform 
numerous  and  substantial  revisions  to 
develop  accurate  cost  data,  if  indeed 
such  revisions  were  even  possible  in 
this  case.  As  stated  in  Phofo  Albums 
and  Filler  Pages  From  Korea;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  50  FR  43754,  43755-43756 
(October  29. 1985): 

It  is  the  obligation  of  respondents  to 
provide  an  accurate  and  complete  respon.se 
prior  to  verification  so  that  the  Department 
may  have  the  opportunity  to  anal>'Z8  fully  the 
informaRion  and  other  parties  are  able  to 
review  and  cc-mment  on  it.  Verification  is 
intendtxi  to  establish  the  accuracy  and 
completeness  of  a  response  rather  than  to 
supplement  and  reconstruct  the  information 
to  fit  the  requirements  of  the  Department. 

Theiefore.  for  the  reasons  stated 
above,  we  have  determined  that 
rejection  of  the  cost  response  submitted 
by  RIMA  is  appropriate  for  these  final 
results  and  is  consistent  with  past 
practioE  (see.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Antifriction  Bearings  (Other  Than 
tapered  Roller  Bearings)  and  Parts  . 
Thereof  from  the  Federal  Republic  of 
Germany,  et  al...  54  FR  18992  (May  3, 
1989).  31704-31709,  and  Final 


Determination  of  Sales  at  Less  Than 
Fair  Value:  Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made  Fiber  From 
Taiwan,  55  FR  34586  (August  23, 1990. 
34586-34587)). 

In  accordance  with  section  776(c)  of 
the  Tariff  Act.  we  use  BIA  in  cases 
vvhf!re  a  party  refuses  or  is  imable  to 
produce  information  in  a  timely  manner 
and  in  the  form  required.  The 
Department  generally  uses  a  two-tiered 
approach  in  its  choice  of  BIA.  For 
uncooperative  respondents,  the 
Dtspartment  uses  the  higher  of:  (1)  The 
highest  rate  for  any  company  fit)m  the 
original  investigation  or  a  prior 
administrative  review,  or  (2)  the  highest 
rate  found  in  the  current  review  for  any 
company.  For  respondents  that  attempt 
to  cooperate,  the  Department  uses  the 
higher  of:  (1)  The  highest  rate  ever 
applicable  to  the  firm  for  the  subject 
merchandise,  or  (2)  the  highest 
calculated  rate  in  the  current  review  for 
any  firm  (see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  al.. 
Final  Results  of  Antidumping  Duty 
Administrative  Reiiew.  58  FR  39729, 
39739,  July  26.  1993). 

RIMA  responded  to  our  questionnaire 
and  to  each  of  our  requests  for 
supplemental  information.  Therefore, 
we  have  determined  that  RIMA 
attempted  to  cooperate,  even  though  it 
was  unable  to  substantiate  much  of  the 
information  contained  in  its  COP/CV 
response.  Since  RIMA  attempted  to 
cooperate,  we  have  applied  a  rate  of 
91.06  percent,  the  highest  rate  ever 
applicable  to  RIMA  for  the  subject 
merchandise  (see  Silicon  Metal  from 
Brazil.  Final  Determination  of  Sales  at 
Less  Than  Fair  Value.  56  FR  26972.  June 
12.  1991). 

Comment  25:  Petitioners  contend  that 
it  is  the  Department's  established 
practice  to  exclude  from  the  dumping 
calculations  sales  that  were  sold  diuing 
the  review  period  but  shipped  outside 
the  period  of  review.  Because 
Eletrosilex's  only  sale  was  shipped  after 
the  close  of  this  review  period, 
petitioners  argue  that  Eletrosilex  had  no 
sales  subject  to  revievv  for  the  current 
1991-1992  administrative  review. 
Petitioners  contend  that  the  Department 
should  maintain  the  91.06  percent  all 
others  rate  for  Eletrosilex  since  this 
constitutes  the  most  recent  information 
available  for  Eletrosilex.  Petitioners  note 
that  in  Asahi  Chemical  Indus.  Co..  Ltd. 
V.  United  States,  585  F.  Supp  1261, 1267 
(CIT  1982),  the  err  held  that  when  there 
were  no  shipments  during  the  period  of 
review,  the  Department  uses  the  most 
n»cent  information  to  determine 
margins. 
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Department's  Position:  We  disagree. 
Section  353.22(b)  of  our  regulations 
stipulates  that  administrative  reviews 
•'normally  will  cover,  as  appropriate, 
entries  or  sales  of  the  merchandise 
during  the  12  months  immediately 
preceding  the  most  recent  anniversary 
month." 

We  based  this  review  upon  sales 
because  (1)  the  selling  price  and  each  of 
the  expenses  associated  with  this  sale 
were  known  by  Eletrosilex  and  reported 
to  the  Department  at  an  early  stage  of 
the  review  process,  and  (2)  use  of  this 
sale  in  our  margin  calculations 
constitutes  the  most  accurate  reflection 
of  Eletrosilex 's  pricing  practices  during 
the  review  period.  Moreover,  we  note 
that  we  have  based  some  other 
administrative  reviews  upon  sales  rather 
than  entries  (see  Portable  Electric 
Typewriters  from  Japan,  Final  Results  of 
Administrative  Review,  56  FR  56393, 
536a7,  November  4, 1991,  and  Gray 
Portland  Cement  and  Clinker  from 
Japan,  Final  Results  of  Administrative 
Review,  58  FR  48826,  48832,  September 
20, 1993).  Finally,  we  note  that  the 
question  addressed  in  Asahi  was 
whether  we  could  conduct  an 
administrative  review  in  the  absence  of 
exports,  entries  or  sales  during  the 
period  of  review.  In  this  case, 
Eletrosilex  clearly  had  sales  during  the 
period  of  review. 

Comment  26:  CBCC  and  RIMA 
contend  that  the  Department  violated 
the  statute  and  the  regulations  by  failing 
to  publish  the  final  results  of  review  by 
July  31,  1993.  CBCC  and  RIMA  note  that 
section  751(a)(1)  of  the  Tariff  Act 
stipulates  that  the  Department  will  issue 
a  final  determination  "(A)t  least  once 
during  each  12-month  period",  and  that 
§  353.22(c)(7)  of  the  regulations 
indicates  th-t  lie  Department  will 
publish  a  final  determination  "not  later 
than  365  days  after  the  anniversary- 
month." 

CBCC  and  RIMA  contend  that  the 
Department  abused  its  discretion  by 
conducting  a  verification  of  sales  and 
cost  data  since  these  verifications 
further  delayed  the  issuance  of  the  final 
results.  CBCC  and  RIMA  suggest  that  the 
final  results  should  be  based  upon  the 
record  that  existed  on  July  31,  1993,  and 
that  the  record  at  that  time  indicated  no 
dumping  margins  for  either  company. 
Department's  Position:  We  disagree. 
The  CIT  has  determined  that  the 
completion  of  administrative  reviews 
within  the  one-year  time  period  is 
"directory"  rather  than  "mandatory" 
(see  A'ovo  Seiko  Co.,  v.  United  States, 
796  F.  Supp.  517.523  (CIT  1992)).  While 
we  strive  to  complete  administnitive 
reviews  within  a  year,  the  issuance  of 
our  final  results  is  somntimes  delavp<l 


by  other  regulatory  and  statutory 
requirements  associated  with  the 
administration  of  the  antidumping  law. 
In  this  case,  petitioners  demonstrated 
that  "good  cause"  existed  for 
verification  pursuant  to  19  C.F.R. 
§3S3.22(c)  and  353.36(a).  Specifically, 
petitioners  noted  potential  defidencie's 
in  the  replacement  cost  data  provided 
by  CBCC  and  RIMA.  Because  "good 
cause"  existed  for  verification,  our 
decision  to  verify  the  COP  responses  of 
CBCC  and  RIMA  was  appropriate. 

Comment  27:  Minasligas  indicates 
that  it  agrees  with  the  statement  in  the 
Department's  cost  verification  report 
(December  17, 1993)  that  an  allocation 
of  direct  and  indirect  labor, 
maintenance,  and  other  overhead  items 
based  upon  production  quantity  would 
result  in  lower  fabrication  charges  than 
those  reported  in  its  questionnaire 
response.  (Minasligas  allocated  these 
charges  on  the  nvunber  of  furnaces  in  its 
COP/CV  response.) 

Department's  Position:  Consistent 
with  our  finding  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Ferrosilicon  from  Brazil.  59 
FR  732.  739,  January  6, 1994,  we  have 
determined  that  the  number  of  furnaces 
is  not  an  adequate  basis  for  allocating 
labor  or  other  fabrication  costs.  The 
number  of  furnaces  in  a  facility  is  an 
arbitrary  measure  which  does  not 
necessarily  reflect  the  actual  level  of 
labor  and  overhead  expended  in  the 
production  of  the  subject  merchandise. 
In  the  instant  case,  output  tons  is  a  more 
accurate  allocation  basis  because  these 
costs  are  directly  related  to  production 
amounts.  Therefore,  we  have  revised  the 
submitted  costs  to  reflect  an  allocation 
based  on  actual  production  units. 

Comment  28:  Eletrosilex  contends 
that  the  Department  incorrectly  based 
its  conversions  of  certain  cruzeiro- 
denominated  expenses  (inland  freight, 
port  charges,  ocean  freight, 
warehousing,  and  packing)  on  the  U.S. 
sale  date.  Eletrosilex  argues  that  the 
Department's  policy  in  countries  with 
hyperinflationary  economies  is  to  base 
currency  conversions  on  the  date  that 
the  expenses  were  incurred.  Eletrosilex 
requests  that  the  Department  follow  this 
policy  with  respect  to  the  conversion 
into  dollars  of  the  cruzeiro-denominated 
expenses  outlined  above. 

Department's  Position:  We  agree.  As 
is  our  standard  practice  in  cases  where 
the  economy  is  hyperinflationary.  we 
based  our  currency  conversions  on  the 
ilate  that  the  cost  was  incurred,  rather 
than  on  the  date  of  the  U.S.  sale  (see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  Industrial 
Nitrocellulose  from  'i'uyioslavia  (55  FR 
:M946.  34949,  August  27,  1990),  and 


Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  Oil  Country  Tubular 
Goods  from  Israel  (52  FR  1511. 1513, 
January  14, 1987)).  We  have  adjusted 
our  final  calculations  for  Eletrosilex 
accordingly. 

Comment  29:  Eletrosilex  contends 
that  the  allocation  of  G&A  and  selling 
expenses  that  the  Department  used  in  its 
preliminary  results  is  improper  because 
it  does  not  accurately  reflect 
Eletrosilex's  experience  as  a  silicon 
metal  producer  and  seller  during  the 
period  of  review.  Eletrosilex  notes  that 
the  Department  relied  upon  the  1991 
financial  statement  to  perform  this 
calculation,  and  that  these  financial 
statements  do  not  fully  reflect 
Eletrosilex's  experience  for  the  review 
period.  Eletrosilex  contends  1991  was 
an  "aberrational  year"  in  which  it 
inciured  G&A  and  selling  expenses 
which  were  unrelated  to  the  production 
of  silicon  metal. 

Eletrosilex  indicates  that  on  March 
10, 1993.  it  submitted  total  G&A  and 
selling  expenses  by  month  for  every 
month  included  in  the  period  of  review. 
Eletrosilex  urges  the  Department  to 
derive  G&A  and  selling  expenses  by 
summing  all  selling  expenses  and 
dividing  the  total  amount  of  diese 
expenses  by  the  total  COM  that 
Eletrosilex  reported  for  the  period 
March  29, 1991  through  June  30. 1992. 

Department's  Position:  As  noted  in 
our  response  to  Comment  11,  our 
current  practice  in  cases  in  which  the 
economy  is  hyperinflationary-  is  to  apply 
the  G&A  and  selling  expenses  ratio  to 
each  month's  COM  calculated  on  a 
historical  basis.  We  did  not  ask 
Eletrosilex  to  supply  historical  COM 
information  in  this  review.  Accordingly, 
as  a  reasonable  alternative  to  our  current  ' 
practice,  we  have  summed  all  selling 
expenses  reported  by  Eletrosilex  for  the 
period  of  review,  and  divided  this  total 
amount  by  the  total  COM  that 
Eletrosilex  reported  for  the  review 
period. 

Comment  30:  lUMA  contends  that  the 
Department's  December  22,  1993  COP/ 
CV  verification  report  incorrectly 
characterized  its  personnel  as 
"unwilling"  to  supply  worksheets, 
schedules,  and  source  documents. 
RIMA  states  that  it  cooperated  with  th^' 
verification  team  and  that  the 
difficulties  encountered  during  the 
verification  were  due  to:  (1)  The  fact 
that  the  verification  outline  was  not 
made  available  to  RIMA  until  a  week 
before  commencement  of  the 
verification,  (2)  the  company  had  nevtr 
previously  undergone  a  verification.  (3) 
there  had  been  a  good  deal  of  tumovir 
in  the  company  and  the  personnel 
responsible  for  the  verification  did  not 
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participate  in  the  preparation  of  the. 
response,  and  (4)  the  verification  began 
on  Saturday,  continued  through 
Sunday,  and  a  Brazilian  national 
holiday. 

Department's  Position:  We  disagree 
with  RIMA.  RIMA's  suggestion  that  the 
company's  problems  relate  to  having 
only  one  week  of  preparation  time  after 
receipt  of  the  verification  agenda  is 
completely  erroneous.  The  verification 
outline  was  in  fact  released  to  counsel 
for  RIMA  on  October  28, 1993,  and 
verification  of  RBvlA's  cost  response 
bogan  on  November  13, 1993.  Thus  the 
agenda  was  available  more  than  two 
weeks  prior  to  the  start  of  verification. 
Further,  the  verification  agenda  merely 
indicates  the  Department's  approach  to 
performing  the  verification.  Any 
suggestion  that  the  company  did  not 
realize  the  Department  intended  to 
review  the  underlying  source 
documents  is  unsupported.  The  fact  that 
the  Department  is  particularly 
concerned  with  each  company's 
methodology  for  linking  the  cost 
response  to  its  cost  and  financial 
accounting  system  is  indicated  in  the 
Department's  questionnaire  (September 
1. 1992),  which  requires  the  company  to 
provide  detailed  explanations  of  this 
connection.  The  questionnaire  also 
instructed  company  f>ersonnel  to 
contact  the  Department  if  for  any  reason 
they  did  not  intend  to  rely  on  the 
company's  cost  accounting  records  to 
prepare  the  response  (September  1. 1992 
at  page  53). 

RIMA's  further  assertions  that  the 
company's  problems  related  to 
conducting  verification  on  a  weekend 
and  a  lack  of  verification  experience  are 
not  persuasive.  Company  personnel  and 
their  counsel  knew  well  in  advance  of 
the  need  to  schedule  verification  time 
on  the  weekends;  in  fact,  counsel  for 
each  of  the  respondents,  including 
counsel  for  RIMA.  provided  input  in 
setting  the  verification  schedule  for  this 
case.  It  should  also  be  noted  that  the 
Department's  personnel  conducting  the 
verification  noted  no  improvement  in 
the  company's  ability  to  provide 
verification  support  as  the  verification 
progressed  into  the  regular  work  week. 
Indeed  we  know  of  no  reasons  why  it 
would  improve  on  a  particular  day  of 
the  week  since  the  information  the 
Department  requested  should  bo 
available  within  the  company,  and  all  of 
the  company  personnel  who 
participated  in  the  verification  wen; 
available  on  the  weekend. 

It  is  not  unusual  for  a  respondent  to 
be  unfamiliar  with  the  verification 
process  and  the  Department  does  not 
expect  such  experience.  However,  if 
c:ompany  personnel  are  unable  to 


explain  the  methodology  followed  in 
preparing  the  response  and  provide  the 
soLuce  documents  which  were  relied 
upon,  we  are  not  able  to  conclude  that 
this  is  simply  a  result  of  being 
unfamiUar  with  the  verification  process. 

Comment  31:  RIMA  argues  that  it 
used  a  reasonable  methodology  to  report 
quartz  and  charcoal  costs.  RIMA 
contends  that  it  used  its  financial 
accounting  system  to  price  these  inputs 
because  (1)  its  cost  system  does  not  use 
replacement  values,  and  (2)  the  cost 
system  was  subject  to  distortions  that 
were  known  to  RIMA's  management. 
Moreover,  RIMA  argues  that  the 
variadons  between  these  two  cost 
systems  were  minor,  and  that  RJMA 
pro',  ided  the  most  acciuate  information 
in  its  COP/CV  response  that  it  could. 

RlMA  argues  that  the  COP/CV 
verification  report  indicates  that  RIMA's 
production  standard  specifies  the  use  of 
specific  types  of  charcoal  and  quartz. 
However.  RIMA,  in  practice,  sometimes 
used  other  types  of  these  materials, 
depending  on  availability.  RIMA 
contends  that  use  of  these  other 
materials  resulted  in  a  lower  calculated 
cost  than  RIMA  reported  in  its  COP/CV 
response. 

Department's  Position:  We  disagree 
with  RIMA's  assertions  that  its  reported 
matsrial  cost  were  overstated.  As 
discussed  in  the  cost  verification  report, 
the  monthly  replacement  costs  noted  for 
certaiD  of  the  materials  actually  used  in 
production  were  higher  than  the  unit 
costs  for  the  specific  materials  which 
FUMA  had  indicated  were  used  in 
production.  Thus  these  unit  prices  were 
understated. 

Comment  32:  RIMA  asserts  tliat  it 
provided  "critical  source 
documentation"  concerning  the 
quantity  of  inputs  used  in  the 
production  of  silicon  metal,  contrary  to 
the  assertion  of  the  Department's 
verifiaation  report.  RIMA  contends  that 
during  the  verification  it  made  the 
"undiarlying  statistical  measurements" 
available  for  inspection  by  the 
verification  team.  RIlvL\  argues  that  it 
should  not  be  expected  to  produce  daily 
or  hourly  source  documents  because  of 
the  gr«at  volume  of  papers  involved. 

Department's  Position:  We  disagree 
with  RIMA's  contention  that  it  provided 
source  documents.  We  also  disagree 
with  RIMA's  assertion  that  we  expected 
the  company  to  provide  daily  or  hourly 
source  documents.  RIM.^  was  e.xpected 
to  provide  an  accurate  response  to  the 
Di.purtinent  s  specific  requests  for 
infnrmatinu.  As  di.scussed  in  the 
Department's  verification  report 
(Doceoiber  22,  1993),  prior  to 
verification  RIMA  completely  failed  to 
indicaSe  the  true  nature  of  its  cost  and 


financial  accounting  sjrstems.  and  even 
stated  that  the  systems  reflect  the  same 
costs.  RIMA  also  indicated  that  its  cost 
accounting  system  was  relied  upon  in 
preparing  the  submitted  cost 
information.  We  foimd  each  of  these 
assertions  to  be  inaccurate. 

Although  RIMA  was  able  to  provide 
pages  of  graphs  which  purportedly 
rcFiected  the  actual  material  . 

consumption.  RIMA  was  unable  to 
reconcile  this  information  to  either  the 
cost  or  financial  accounting  system. 
Thus,  the  reported  material 
consumption  quantities  were  presented 
to  the  Department  quite  literally  in  a 
complete  vacuum,  merely  a  handful  of 
graphs,  unreconcilable  to  any  other 
recorded  measure  of  material 
consumption.  This  was  the  extent  of  the 
underlying  statistical  measurements 
which  were  made  available  to  the 
Department  for  inspection. 

As  discussed  in  our  response  to 
comment  24,  the  discrepancies  noted  in 
the  material  quantity  input  together 
with  other  significant  inconsistencies 
have  caused  us  to  reject  RIMA's  cost 
submission. 

Comment  33:  RIMA  argues  that  it  is 
unfair  for  the  Department  to  penalize 
the  company  for  having  a  cost 
accounting  system  that  does  not  tie  to 
its  financial  accounting  system.  RIMA 
contends  that  its  former  cost  accounting 
system  was  not  designed  to  tie  into  its 
financial  accounting  system,  and  argues 
that  rejection  of  its  response  is 
equivalent  to  a  penalty  for  providing 
accurate  data. 

Department's  Position:The 
IDepartment  is  not  penalizing  RIMA  for 
having  any  particular  type  of  aaxjunting 
system.  RIMA's  cost  information  was 
rejected  for  the  specific  reasons  which 
are  outlined  in  the  public  version  of  the 
cost  verification  report  nnd  the 
calculation  memorandum.  We  Found 
that  these  problems  were  so  extensive 
that  major  areas  of  the  response  could  - 
not  be  tested.  For  those  areas  which 
were  tested  we  found  significant 
discrepancies  in  the  amounts  reported, 
in  addition  to  a  lack  of  sufficient  data 
to  corroborate  the  response. 

Finally,  we  are  unable  to  understand 
RIMA's  argument  that  rejection  of  its 
rcspon.se  is  equivalent  to  a  penalty  for 
providing  accurate  data.  The  record 
does  not  begin  to  establish  that  the 
information  provided  by  RIM,\  is 
accurate  in  any  way. 

Comment  34:  RIMA  argues  that  the 
Department's  COP/CV  verification 
report  erroneously  characterized  the 
n.'ported  labor  hours  as  "theoretical" 
rather  than  "actual".  RIMA  states  that  it 
used  its  statistical  process  control 
reports  to  calculate  labor  expense,  and 
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asserts  that  this  constitutes  a  more 
accurate  way  of  reporting  this  expense 
than  would  have  been  reflected  in 
RIMA's  ■•managerial"  costing  system. 

Department's  Position:  We  disagree 
that  the  cost  verification  report  provides 
an  erroneous  characterization.  The 
Department's  cost  verification  report 
outlines  the  findings  at  verification.  As 
the  report  indicates,  the  analysis  upon 
which  the  reported  labor  cost  was  based 
is  no  longer  performed  by  RJMA  and 
was  never  used  for  any  purpose  other 
than  the  company's  submission.  Based 
upon  the  company's  inability  to  relate 
this  analysis  to  any  other  recorded 
measure  of  costs,  we  cannot  conclude 
that  the  information  provided  reflected 
a  "more  accurate"  measure  of  the  costs. 

Comment  35:  RIMA  argues  that  it 
properly  did  not  report  several  of  the 
home  market  transactions  characterized 
as  "unreported  sales"  in  the 
Department's  December  20, 1993  sales 
verification  report.  RIMA  contends  that 
commercial  samples  and  intracompany 
transfers  are  not  "sales"  and  should  not 
have  been  reported. 

Department's  Position:  We  agree  v^th 
RIMA  that  several  of  the  home  market 
transactions  which  are  characterized  as 
unreported  sales  in  our  December  23, 
1993  verification  report  were  in  fact 
commercial  samples  or  intracompany 
transfers.  We  note,  however,  that  our 
determination  to  use  BIA  for  RIMA  was 
based  upon  RIMA's  inabiUty  to  provide 
reliable  cost  data.  The  commercial 
samples  and  intracompany  transfers 
referenced  in  the  December  23, 1993 
sales  verification  report  were  not  factors 
in  our  decision  to  use  BIA  for  RIMA. 

Comment  36:  RIMA  argues  that  the 
home  market  sales  that  it  did  not  report 
made  no  difference  in  the  determination 
of  market  viability  or  foreign  market 
value. 

Department's  Position:  As  noted  in 
our  response  to  comment  24  we  used 
BIA  for  RIMA  because  RIMA  was  unable 
to  provide  reliable  cost  data.  Thus,  the 
question  of  whether  these  unreported 
sales  would  have  made  a  difference  in 
the  determination  of  foreign  market 
value  is  moot. 

Addendum 

We  have  made  an  additional  change 
in  our  analysis  for  these  final  results: 
We  have  amended  our  COP  calculations 
to  adjust  for  the  amount  of  the  Brazilian 
inflation  that  was  factored  into  the 
home  market  selling  price.  To  make  this 
adjustment,  we  compared  Minasligas's 
and  Eletrosilex's  selling  prices  to  their 
respective  COPs  in  effret  as  of  the  date 
of  payment  rather  than  the  date  of  sale. 


Final  Results  of  Review 

As  a  result  of  our  analysts  of  the 
comments  received,  we  determine  that 
the  following  margins  exist  for  the 
period  March  9, 1991  through  June  30. 

1992: 


Manufacturer/Exporter 


CBCC 

Minasligas 
Eletrositex 

RIMA  


Margin 

(pef- 
cenf) 


0 
0 

0 
91.06 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  silicon  metal  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  Section  751(a)(l}  of 
the  Tariff  Act,  and  will  remain  hi  effect 
until  the  final  results  of  the  next 
administrative  review:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  those  fisted  above.  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period.  {3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  estabfished 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise,  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  the 
"all  others"  rate  estabhshed  in  the  final 
notice  of  the  LTFV  investigation  of  this 
case,  in  accordance  with  the  CTT's 
decisions  in  Floral  Trade  Council  v. 
United  States.  Slip  Op.  93-79  {CIT  May 
25, 1993),  and  Federal  Mogul 
Corporation  and  Torrington  Company  v. 
United  States,  Slip.  Op.  93-a3  (CIT  May 
25, 1993).  The  all  others  rate  is  91.06 
percent.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 


this  requirefnent  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  jiidicli! 
protective  order  is  her»?by  requested. 
Failure  to  comply  with  the  regulofions 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notion 
are  in  accordance  with  Section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1}) 
and  19  CFR  353.22  (1993). 

Dated:  August  13, 1004. 

Susan  G.  Esserman. 

Assiiitant  Secretary  for  Import 
A  dm  inistration . 
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Minorfty  Business  Devetopment 
Agency 

Business  Development  Center 
Applications;  Alaska 

AGENCY:  Minority  Business 
De\-eiopment  Agency,  Commerce. 
ACmON:  Notice. 


SUMMARY:  In  acconiance  with  Lxcculive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agoiicy 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Alaska 
Minority  Business  Development  Conter 
(MBDC). 

The  purpose  of  the  MBDC  Prngrdin  is 
to  provide  business  development 
ser\'ices  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  servic-e  in  the  Anchorage 
Metropofitan  Statistical  Area.  The 
award  number  of  the  MBDC  will  be  lO- 
lO-gSOQS-Ol. 

DATES:  The  closing  date  for  applicatiiH-.^ 
is  September  30,  1994.  Applications 
must  be  post-marked  on  or  before 
September  30,  1994.  A  pre-appUcalion 
conference  will  be  held  on  September  1, 
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at  10:00  a.m.,  at  The  Federal  Building. 
RocHn  154,  Anchorage,  Alaska,  (907) 
271-5027. 

ADDRESSES:  San  Francisco  Regional 
Office,  221  Main  Street,  Room  1280,  San 
Francisco,  California  94105. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Steven  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  January  1, 1995  to  December  31, 
1995,  is  estimated  at  $198,971.  The  total 
Federal  amount  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share  of 
15%  $29,846  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (25  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 
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The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
projact  cost  throu^  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Periodic  reviews  culminating  in  year- 
to-date  evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBIXD's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  the  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copias  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Prs- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notvnthstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Heceivable — N'o 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
dehr.quent  Federal  debt  until  either  the 
dt^linquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

.Va.ne  Chpck  Policy— Ml  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 


applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  In  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  fieuled  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  imsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  groimds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CRl  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  U'orAp/ace— Grantees  (as 
definedat  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbyin^— Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
Fart  28,  /^pendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for  . 
subgrants.  contracts,  subcontracts,  or 
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other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  R^arding  Debarment. 
Suspension,  Ineligibility  and  Volunt;u-y 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  ar.d 
should  not  be  transmitted  to  DOC  SF 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submittc-d  to 
OCX.  in  accordance  with  the 
instnictions  contained  in  the  award 
document. 

Buy  American  Made  Eqaipnittnt  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  pro\ided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Pubic  Law  103-121,  Sections  606  (a) 
and(b). 

11.800  Minority  Business  Development 

Center 
(Catalog  of  Federal  Domestic  Assislam*) 

Dated:  August  16.1994. 
Donald  L.  Powers. 
Federal  Register  Liaison  Offica. 
IFR  Doc.  94-20452  Filed  8-1&-94;  8;45  am) 
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Business  Development  Center 
Applications:  Rochester,  NY 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Rochester,  New  York 
Minority  Business  Development  Center 
(MBDC).  The  purpose  of  the  MBDC 
Program  is  to  provide  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority  business. 
To  this  end,  MBDA  funds  ot^anizations 
to  identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Rochester.  New 
York  Metrojxjhtan  Area.  The  award 
number  of  the  MBDC  will  be  02-1 0- 
095992-01. 

DATES:  The  closing  date  for  applications 
is  September  26, 1994.  Applicants  must 


be  post  marked  on  or  before  Septetnber 
26,  1994. 

ADDRtSSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency.  New  York 
Rf^gional  Office.  26  F^ederal  Plaza,  Room 
3720,  New  York.  New  York  10278. 
FOR  FURTHER  INFORMATtON  CONTACT; 
Ron  Islf  r  af  (21 2)  264-3262. 
SUPPLEMENTARY  INFORMATION: 
Contiuf^cnt  upon  the  avsilabihly  ul 
FedtTdi  funds,  the  cost  of  performance 
for  the  first  budget  period  {12  months) 
from  February  1.  1995  to  January  31, 
1996.  is  estimated  at  $198,971.  the  total 
Feficrai  amount  of  $169,125  and  iS 
coinp<jsed  of  $165,000  plus  the  Audit 
Fee  amount  of  .S4.125.  The  opplicalion 
must  include  a  minimum  cost  share 
15%  $29,846  in  non-federal  {cost 
sharing)  contributions  for  a  total  projea 
cost  of  $198,971.  CxiSt-sliaficg 
contributions  may  be  in  the  form  ol 
cash,  client  fees,  third  party  in-kmd 
contributions,  non-cash  applicant 
contributions  or  combinations  thenwf. 

The  funding  instrument  for  this 
project  will  he  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-proSl  organizations, 
state  and  local  govemmeiits,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabihties  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and.  specifxally.  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
jind  methodologies)  to  perfbnning  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (25  points).  An  apphcation 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatjcally  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibihty  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  finding«f  and 
recommendations  and  unsatisfactofy 
performance  under  prior  Federal  awards 
may  result  in  an  appUcation  not  being 
considered  for  award.  The  applicant 


with  the  hi^iest  point  score  will  not 
necessarilyrecejve  the  award. 

The  MBL)C  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  cUent  fees  for 
services  rtndenid.  Fees  may  range  {rum 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Periodic  rp views  culminating  in  vtar 
In-dat"  evaluations  will  be  condudod  !o 
deff  rinint  if  funding  fcr  the  project 
?;hould  continue.  Continued  funding 
will  bn  at  the  totel  discretion  of  MBDA 
based  on  such  factors  as  the  MEDC's 
perform^'ncp,  the  availability  of  funds 
and  Agency  priorit'Ps. 

Anticipated  processing  lime  of  this 
Bward  is  120  days.  Expcutive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs".  i«:  not  applicable  to 
this  program.  Federal  hinds  for  this 
project  include  audit  funds  for  non-CPA 
recipien's.  In  the  evev.X  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
and  requirements  for  this  project  have 
been  approved  by  the  Office  of 
Management  and  Budget  (ON4B)  and 
assigned  OMB  control  number  0640- 
0006. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  ovm  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  be  received,  there 
is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  pohdes. 
and  procedures  apphcabte  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivobie — N»i 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
dehnquenl  Federal  debt  until  either  the 
dehnquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Coounerce  are  made. 

Name  Check  Policy— All  noo-profit 
and  for-profit  applicants  are  subject  to  « 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  assodatad  with  the 
applicant  have  been  oonvk:t«d  of  or  are 
presently  facing  criminal  chaiiges  such 
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as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
Financial  integrity. 

Award  Termination— The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooprerative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisotunent  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debiannent  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Fart  26.  Section 
105)  are  subject  to  15  CFR  Fart  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescril)ed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28.  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28.  Appendix  B. 


Loiser  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CE>-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
dociiment. 

Buy  American  Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
and(b). 

11. 600    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  August  16,  1994. 
Mel  A.  lackson. 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 
[FR  Dbc.  94-20451  Filed  8-18-94;  8:45  ami 
BILUN«  CO0€  3S10-31-P-M 


National  Oceanic  and  Atmospheric 
Administration 

Approval  of  Final  Management  Plan  for 
the  Apaiachicola  National  Estuarine 
Research  Reserve 

AGENCY:  Sanctuaries  and  Reserves 
Division.  Office  of  Ocejm  and  Coastal 
Resource  Management.  National  Ocean 
Service.  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  availabihty  of  final 
management  plan. 

SUMMARY:  Notice  is  hereby  given  that 
the  Sanctuaries  and  Reserves  Division 
(SRD).  Office  of  Ocean  and  Coastal 
Resoorce  Management,  has  approved 
the  final  management  plan  for  the 
Apaiachicola  National  Estuarine 
Research  Reserve. 

The  Apaiachicola  National  Estuarine 
Research  Reserve  was  designated  in 
1979i  Pursuant  to  the  Coastal  Zone 
Management  Act  and  implementing 
regulations,  the  Florida  Department  of 
Environmental  Protection  in 


conjunction  with  SRD  staff  has 
produced  a  five-year  management  plan 
that  provides  a  course  of  action  for 
managing  the  site  from  1994  through 
1998. 

Copies  of  the  document  can  be 
obtained  from  the  Apaiachicola 
National  Estuarine  Research  Reserve. 
Florida  Department  of  Environmental 
Protection,  261  Seventh  Street, 
Apaiachicola,  FL  32320.  (904)  653- 
8063. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Salop,  OCRM,  Sanctuaries  and 
Reserves  Division,  1305  East-West 
Highway,  12th  Floor  (N/ORM2).  Silver 
Spring,  MD  20910.  (301)  713-3133  ext. 
124. 

Federal  Domestic  Assistance  Catalog  Number 
11.420  (Coastal  Zone  Management) 
Estuarine  Sanctuaries.  - 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

(FR  Doc.  94-20377  Filed  8-18-94;  8:45  ami 

BILLING  CODE  SStO-OS-M 


[1.0.  081194G] 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  (Council) 
Summer  Flounder  Monitoring 
Committee  will  hold  a  public  meeting 
on  September  8, 1994.  in  the  1776  Room 
of  the  Ramada  Inn,  76  Industrial 
Highway,  Essington,  PA.  The  meeting 
will  begin  at  10:00  a.m. 

The  following  topics  will  be 
discussed:  Review  of  summer  flounder 
stock  assessment  and  recommendations 
to  the  Council  and  the  Atlantic  States 
Marine  Fisheries  Commission  for  the 
summer  flounder  quota  and 
management  measures  for  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  300  S.  New  Street.  Dover,  DE 
19901;  telephone:  (302)  674-2331. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331,  at  least 
5  days  prior  to  the  meeting  date. 


Dated:  August  15,  1994. 
David  S.  Cr»tui, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  Xational 
Marine  Fisheries  Service. 
[FR  Doc.  94-20384  Filed  8-18-94;  8;45  am] 
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P.D.  081194H] 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Mid-AtlanUc  Fishery 
Management  Council's  (Council)  Surf 
Clam  Ocean  Quahog  Committee,  Surf 
Clam  Ocean  Quahog  Industry  Advisory 
Subcommittee,  and  Scientific  and 
Statistical  Committee  will  hold  a  public 
meeting  on  September  12,  1994,  in  the 
1776  Room  of  the  Raraada  Inn,  76 
Industrial  Highway,  Essington,  PA.  The 
meeting  will  begin  at  10.00  a.m. 
The  main  agenda  item  will  be 
consideration  of  the  1995  surf  clam 
ocean  quahog  quota. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  300  S.  New  Street,  Dover,  DE 
19901;  telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331,  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  August  15, 1994. 
David  S.  Crestin, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  94-20383  Filed  8-18-94:  8:45  am] 

BILLING  CODE  3S10-22-F 


Patent  and  Trademark  Office 

Notice  of  Hearings  and  Request  for 
Comments  on  Preliminary  Draft  of  tfie 
Report  of  the  Working  Group  on 
Intellectual  Property  Rights 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  of  hearings  and  request 

for  public  comments. 


SUMMARY:  The  Working  Group  on 
Intellectual  Property  Rights  otthe  White 
House  Information  Infrastructure  Task 
Force  has  issued  a  preliminary  draft  of 


its  report,  "Intellectual  Property  and  the 
National  Information  Infrastructure," 
and  is  sohciting  public  comment. 
Copies  of  the  prehminary  report  may  be 
obtained  by  calling  the  U.S.  Patent  and 
Trademark  Office  at  (703)  305-9300  or 
by  sending  a  written  request  to  the 
Commissioner  of  Patents  and 
Trademarks.  U.S.  Patent  and  Trademark 
Office.  Box  4,  Washington.  DC  20231, 
marked  to  the  attention  to  Terri  A. 
Southwick.  Office  of  Legislative  and 
International  Affairs.  The  Working 
Group  will  hold  public  hearings  on  the 
preliminary  report  in  Washington,  DC. 
Chicago  and  Los  Angeles. 

DATES:  The  public  hearing  in  Chicago 
will  be  held  on  September  14.  l-}94. 
from  9  a.m.  to  5  p.m.  The  public  hearing 
in  Los  Angeles  will  be  held  on 
September  16,  1994,  from  9  a.m.  to  5 
p.m.  The  public  hearing  in  Washington, 
DC.  will  be  held  on  September  22  and 
23.  1994  from  9  a.m.  to  5  p.m.  Requests 
to  present  oral  testimony  at  the  Chicago 
or  Los  Angeles  hearings  must  be 
received  on  or  before  September  7, 
1994.  Requests  to  present  oral  lestimony 
at  the  Washington,  DC,  hearings  must  be 
received  on  or  before  September  15, 
1994.  As  announced  in  the  previous 
notice  regarding  the  submission  of 
written  comments  on  the  preliminary 
report,  published  at  59  FR  35912  (July 
14,  1994),  all  wn-itten  comments  must  be 
submitted  on  or  before  September  7, 
1994.  Comments  in  reply  to  initial 
written  comments  may  be  submitted  no 
later  than  September  28,  1994. 

ADDRESSES:  The  hearing  in  Chicago  will 
be  held  at  the  University  of  Chicago,  Ida 
Noyes  Hall,  1212  East  59th  Street, 
Chicago,  Illinois.  The  hearing  in  Los 
Angeles  will  be  held  at  the  University 
of  California  at  Los  Angeles,  1100 
Schoenberg  Hall,  405  Hilgard  Avenue 
(Southeast  side  of  UCLA  Campus).  Los 
Angeles.  California.  The  hearings  in 
Washington,  DC  will  be  held  at  the 
Andrew  W.  Mellon  Auditorium. 
Constitution  Avenue  between  12th  and 
14th  Streets.  NW..  Washington,  DC 
Requests  to  present  oral  testimony 
should  be  submitted  to  the 
Commissioner  of  Patents  and 
Trademarks.  U.S.  Patent  and  Trademark 
Office.  Box  4,  Washington,  DC  20231, 
marked  to  the  attention  of  Terri  A. 
Southwick,  Attorney-Advisor.  Office  of 
Legislative  and  International  Affairs. 
Requests  should  specify  the  date  and 
location  of  the  hearing  at  which  the 
requester  wishes  to  present  oral 
testimony,  and  should  include  the 
name,  address,  telephone  number,  fax 
number  and  professional  affihation,  if 
any.  of  the  requester. 


The  transcripts  of  the  hearings  will  be 
made  available  for  public  inspection  10 
days  after  the  hearings  at  the  Scientific 
and  Technical  Information  Center  of  the 
Patent  and  Trademark  Office.  Room 
2C01.  Crj'stal  Plaza  3/4,  2021  Jefferson 
Davis  Highway,  Arhngton,  Virginia, 
between  the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except 
holidays.  Information  about  obtaining 
copies  of  transcripts  of  the  hearings  may 
be  obtained  by  calling  (703)  305-9300 
no  sooner  than  10  days  after  the 
hearings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  A.  Southwick  or  Michael  ONeil. 
Office  of  Legislative  and  International 
Affairs,  U.S.  Patent  and  Trademark 
Office,  Box  4,  Washington.  IX  20231. 
Telephone:  (703)  305-9300;  Fax:  (703) 
305-8885. 

SUPPLEMENTARY  INFORMATION:  The 
Working  Group  on  Intellectual  Property 
Rights,  chaired  by  Assistant  Secretan,-  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks,  Bruce  A.  Lehman,  was 
established  as  part  of  the  White  House 
Information  Infrastructure  Task  Force. 
The  Task  Force,  chaired  by  Secretary  of 
Commerce  Ronald  H.  Browm,  was 
created  to  work  with  Congress  and  the 
private  sector  to  develop  comprehensive 
telecommunications  and  information 
policies  aimed  at  articulating  and 
implementing  the  Administration  s 
vision  for  the  National  Information 
Infrastructure  (Nil). 

Intellectual  Property  and  the  National 
Information  Infrastructure:  A 
Preliminary  Draft  of  the  Report  of  the 
Working  Group  on  Intellectual  Property 
Rights  represents  the  Working  Group's 
examination  and  analysis  to  date  of  the 
intellectual  property  implications  of  the 
Nil.  and  includes  the  Group's  draft 
findings  and  recommendations.  While  it 
addresses  each  of  the  major  areas  of 
intellectual  property  law.  including 
patent,  trademark  and  trade  secret,  the 
preliminary  report  focuses  primarily  on 
copyright  law  and  its  application  and 
effectiveness  in  the  context  of  the  Nil. 

The  Working  Group  solicited  WTitten 
comments  from  the  public  on  the 
preliminary'  report  in  a  notice  published 
at  59  FR  35912  on  July  14, 1994. 

Dated:  August  12.  1094. 
Bnice  A.  Lehman. 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  94-20467  Filed  8-18-94;  8  49  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procarement  List;  Proposed  Adtfitions 
and  Deletfofi 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletion  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonproBt  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  commodity  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 

BEFORE:  September  19, 1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MPORMATK>N  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
use.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions: 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  ncmprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabibties. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certiHcation  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  tlie 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
ser\'ices. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Govenunenl. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  cdbjectives  of  the  Javits-Wagner- 
O'Daiy  Act  (41  U.S.C  46-48c)  in 
connection  with  the  conunodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited. 

Comnienters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  commodities 
and  services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Comt'.wditios 

Yardstick 

5210-00-243-3349 

NPA:  Northeastern  Michigan 

Rehabilitation  &  Opportunity  Center 

Alpena.  Michigan 

Mineral  Oil.  Lanoiated 

6505-01-009-2897 

6505-00-890-2027 

NPA:  Montgomery  County  Chapter. 

NYSARC.  Inc.  Amsterdam,  New  York 
Shelter,  Complete 
8340-00-NSH-C002 
834O-00-NSH-0003 
8340-O0-NSH-0005 
(Requirements  for  the  U.S.  Marine 

Corps.  Quantico.  Virginia) 
NPA:  ORC  Industries,  hic.  La  Crosse. 

Wisconsin 

Scn-kes 

Janitorial/Custodial 

Byrne  Courthouse 

601  Market  Street 

Philadelphia.  Pennsylvania 

NPA:  Elwyn,  Inc..  Elwyn,  Pennsylvania 

)anitoriaiy  Custodial 

(Remaining  buildings  not  on 

Procurement  List) 
Hill  Air  Force  Base.  Utah 
NPA:  Pioneer  Adult  Rehabilitation 

Center.  Davis  County  School  District, 

Clearfield.  Utah 

Deletion:  The  following  commodity 
has  been  proposed  for  deletion  from  the 
Procurement  List: 
Enema  Administration  Set 
6530-00-1 t ;-8991 
Beverly  L.  Milkman. 
Exfrittiw  Dirpctor. 
|FR  Doc.  94-20464  Filed  8-18-94;  8:45  ami 
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Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  protruremcnt 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 


services  to  be  furnished  by  nonprofit 
agencies  employing  persons  whn  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  19. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highivay. 
Arlington,  Virginia  22202-3461.     • 
FOR  FURTHER  INFORMATION  CONTACT:   . 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  5, 1993.  April  22.  June  3  and  - 
24.  1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  ivptices  (58  FR 
39013.  59  FR  19164.  28847  and  32686) 
of  propc»sed  additions' to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capabiUty  of  quahfied  nonprofit 
agencies  to  provide  the  commodities 
and  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
cjr  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  Usted  below 
are  suitable  for  procurement  by  the 
F"ederal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
GovpjTiment. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
GovernmenL 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities  and 
ser\  ices  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  follovidng 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Line.  Multi-Loop 

1G7O-01-063-7761 
Cup,  Disposable 

7.1 '")0-00-761 -7467 

7.'?!i(>-00-914-508« 

7350-00-91 4-S089 
tirate.  Wood 
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8115-0(>-NSH-0277 
8115-OO-NSH-0278 
8115-00-NSH-0279 
8115-O0-NSH-0280 
8115-00-NSH-0281 
8115-00-NSH-0282 
8115-0O-NSH-0283 

(Requirements  for  the  Naval  Surface  Warfare 
Center,  Crane,  IN) 

Services 

Janitorial/Custodial.  U.S.  Army  Reser\'e 

Centers,  1130  Arthur  Avenue  and  185  15th 

Avenue,  Rockford.  Illinois 
Janitorial/Custodial,  Building  426,  Kirtland 

Air  Force  Base.  New  Mexico 
Janitorial/Custodial,  Schultz  Maintenance 
,     Complex.  Wilson  Creek  Road,  Ellensburg, 

Washington 
Operation  of  Postal  Service  Center,  Randolph 

Air  Force  Base,  Texas 
Parts  Machining  U.S.  Postal  Service,  National 

Inventory  Control  Center,  Topeka,  Kansas 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  94-20465  Filed  8-18-94:  8:45  am] 
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Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  19,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
17, 1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  PR 
31218)  proposed  addition  to  the 
Procurement  List. 

Comments  were  received  from  two 
cap  manufacturers.  Both  firms  noted  the 
serious  decline  in  military  uniform 
headwear  purchases  of  recent  years  and 
indicated  that  the  loss  of  any  more 
headwear  items  from  competitive 
purchasing  would  further  reduce  the 
competitive  market  and  increase  their 
chances  of  going  out  of  business. 

The  Committee  is  aware  of  the  decline 
in  Government  purchasing  of  clothing 


items.  However,  it  should  be  noted  that 
nonprofit  agencies  participating  in  the 
Committee's  program  which  produce 
military  uniform  items  are  also 
experiencing  the  results  of  this  decline, 
and  their  employees  with  severe 
disabilities  have  traditionally  had 
higher  rates  of  unemployment,  and  thus 
more  difficulty  in  securing  other  work, 
than  workers  without  disabilities 
employed  by  commercial  uniform  item 
manufacturers.  The  nonprofit  agency 
which  will  produce  the  cap  under  the 
Committee's  program  is  also  recovering 
from  the  employment  losses  caused  by 
a  severe  hurricane  which  closed  the 
military  base  on  which  the  agency  was 
performing  other  contracts  under  the 
Committee's  program. 

It  should  also  be  noted  that  neither  of 
the  commenters  is  currently  producing 
the  cap  for  the  Government,  as  the 
current  competitive  contract  was  won 
by  the  nonprofit  agency  which  will 
produce  the  cap  under  the  Committee's 
program.  Accordingly,  the  commenters 
will  not  lose  anything  they  currently 
have,  other  than  a  chance  to  bid  on 
future  competitive  contracts  for  the  cap. 
Because  there  is  no  guarantee  under  the 
competitive  bidding  system  that  any 
particular  company  will  get  a  contract, 
the  Committee  does  not  consider  the 
loss  of  this  chance  to  constitute  severe 
adverse  impact  on  a  company. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  followi.ig  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Go\ernmcnt. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 


proposed  for  addition  to  the 
Prociirement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Prociu«ment  List: 
Cap,  Garrison,  Women's  ' 

8410-01-381-5481 

8410-01-381-5504 

8410-01-381-5507 

8410-01-381-5521 

8410-01-381-5536 

8410-01-381-5544 

8410-01-381-5559 

8410-01-381-5566 

8410-01-381-5612 

8410-01-381-5627 

8410-01-381-5647 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director 

[FR  Doc.  94-20463  Filed  8-18-94.  845  air.| 
BtLUNQ  CODE  6820-03-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

MidAmerica  Commodity  Exchange 
Futures  and  Options  on  Soyt>ean  Oil 
Futures 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 


SUMMARY:  The  MidAmerica  Commodity 
Exchange  (MCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  soybean  oil  futures  and  option 
contracts.  The  Acting  Director  of  the 
Division  of  Economic  Analvsis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  pubhcation  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  September  19.  1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
jean  A.  Webb,  Secretary.  Commoditv 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the  MCE 
futures  and  option  contracts  for  soybean 
oil. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Frederick  Linse  of  the 
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Division  of  Economic  Analysis, 
Conunodity  Futures  Trading 
Commissicm.  2033  K  Street  ^4W.. 
Washington.  DC  20581,  telephone  202- 
254-7303. 

SUPPLEMErfTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Conunodity  Futures 
Trading  Commission.  2033  K  Street. 
N\V..  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (282) 254-o314. 

Other  materials  submitted  by  the  MCE 
in  support  of  the  applications  for 
contract  market  designations  may  be 
.available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U  S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  tenns  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  MCE.  should  send  such  comments 
to  Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW..  Washington,  DC  20581  by 
the  specified  date. 

Issued  in  Washington.  DC.  on  August  16, 
1994. 

Blake  Imel, 

/^cf/ug  Director. 

(FR  Doc.  94-20416  Filed  8-18-94;  8:45  am] 

BILUMQ  CODE  e35t-«1-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Flagship  Television  Stations 

AGENCY:  Corporation  for  National  and 
Community  Ser\-ice. 
action:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
Corporation)  is  announcing  that  it  is 
seeking  flagship  television  stations  to 
as.sist  AmeriCorps  programs  with 
recruitment  and  community  awareness. 
ADDRESSES:  Responses  to  this  notice 
should  be  mailed  to  the  Office  of  Public 
Affairs,  9th  Floor,  1100  Vermont 
Avenue  NW..  Washington,  DC.  20525. 


FOR  FURTHER  INFORMATION  CONTACT: 

The  Office  of  Public  Affairs  at  (202) 
606-5000.  ext.  262. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  new  government 
corporation  that  encompasses  the  work 
and  staff  of  two  previously  existing 
federal  agencies,  the  Commission  on 
National  and  Community  Service  and 
ACTION.  The  Corporation's  m.ission  is 
to  engage  Americans  of  all  ages  and 
backgrounds  in  community-based 
service.  This  service  will  address  the 
nation's  education,  public  safety, 
humdJi,  and  enviromnental  needs  lo 
achieve  direct  and  demonstrable  results. 
In  doing  so.  the  Corporation  will  iostor 
civic  responsibility,  strengthen  tlie  ties 
that  bind  us  together  as  a  people,  and 
pro'.nde  education  opportunity  for  those 
who- make  a  substantial  commitment  to 

Sf!I-V'icO.     - 

The  Corporation  is  establishing  a  new 
national  service  initiative  called 
AmariCoq>s  that  includes  a  wide  variety 
of  programs  operated  by  grantees  which 
will  be  local  and  national  non-profifs, 
state  and  local  government  agencie.*;, 
Indian  tribes  and  territories.  The 
Corporation  will  also  support  service- 
learning  initiatives  for  elementary  and 
secondary  schools  and  institutions  of 
higher  education  called  Learn  and  Serve 
America  and  operate  the  senior 
volur.teers  programs  previously 
supported  by  ACTION.  Some  of  the 
national  service  programs  will  be 
operating  this  summer,  and  most  of  the 
others  will  be  operational  by  this  fall, 

The  Corporation  is  striving  to  build 
fxartnerships  between  AmeriCorps 
programs  and  television  stations  in 
order  to  promote  national  service. 
Through  this  partnership,  television 
stations  will  help  fiulher  national 
service  by  assisting  AmeriCoqw 
programs  with  community  awareness 
and  recruitment  and  educating  the 
American  public  about  the  impact  of 
national  ser\'ice  via  pubUc  service 
anntnmcements  and  an  educational 
documentary.  To  achieve  tliis  end.  the 
Corporation  requests  that  television 
stations  nationwide  volunteer  to  serve 
as  flagship  television  stations  to  help 
promote  AmeriCorps  programs  and 
national  service. 

All  interested  television  stations" 
should  contact  Wendy  Grassi  at  (202) 
606-5000  extension  262.  Ms.  Grassi  will 
provide  further  information  about 
existing  AmeriCorps  programs  and  how 
to  become  a  flagship  television  station 
for  .^ineriCorps  programs. 


Dated:  August  16, 1994. 
Terry  Russell, 

General  Counsel,  Corporation  for  National 
Service. 

IFR  Doc.  94-20429  Filed  &-16-94: 12:40  pm) 

BILUNG  CODE  6820-8A.4A 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices 

AGENCY:  Notice. 

summary:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Of; vices  (AGED)  announces  a 
clOstd  SPSS' on  meeting. 
DATES:  The  mroting  will  be  held  at 
1400,  Monday.  29  Aagnst  1994. 
ADDRESSES:  The  nioeting  will  be  held  at 
F'aii.'.ades  Instituie  for  Research 
Scr\  Lces,  1745  Jefti'rson  Davis  Highway. 
Suit:*  5C;0.  Ar!ir!gt.:n.  VA  22202. 
FOR  FURTHER  iNFORMATJON  CONTACT: 
Walter  Ckiincvatch.  AGED  St?cretariat. 
2021  Gry.sta!  Drive.  Suite  .'J07,  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisor}'  Group  is  to 
provide  the  Uider  Secretary'  of  Defense  " 
for  .Acquisition  and  Technology,  the 
Director,  Advanced  Research  Projects 
Agency  (ARt'A)  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  App.  II§  10(d){1988)).  it  has  been 
determined  that  this  Advisory-Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  vdll  be  closed 
to  the  public. 

Dated:  August  16,  1 '(94.     . 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
\VR  Doc  94-20424  Filed  8-18-94:  8:45  ami 
BILLING  CODE  5000-0*  M 
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Department  of  the  Air  Force 

Performance  Review  Boards;  List  of 
Meml>ers 

.    Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 
Secretariat 
Mr.  Frederic  C.  Schwartz 

Air  Force  Materiel  Command 

Maj  Gen  (sf^lect)  RondaJ  H.  Smith 

Mr.  Harry  E.  Schulte 
Air  Staff  and  "Others" 

It  Gen  Marcus  Ander-ion 

Maj  G«n  Shepperd 

Mr.  Arthur  J.  Myers 
Patsy  J.  Coni;er, 

A ir Forcc!  Fedrrn!  /je^; •>. ;<.t  L /. : •  ,on  OffL:cr. 
(FR  Doc._94-2046fi  ril.  d  S-ia-94;  6.45  anij 

BILLINQ  CODE  39iO-01-M 


Army  Corps  of  Enginsers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  North 
Expansion  of  Kennecott  Copper's 
Tailings  Impoundment  in  Salt  Lake 
County,  UT 

AGENCY:  U.S.  Army  Corps  of  Encinoers 
DoD.  *  6  . 

ACTION:  Notice  of  Intent. 


SUMMARY:  Kennecott  Copper  proposes  to 
expand  their  current  tailings 
impoundment  by  an  additional  3,500 
acres.  The  present  tailings 
impoundment  is  reaching  its  storage 
capacity.  Kennecott  projects  the  need  to 
store  an  additional  1.9  billion  tons  of 
tailings  in  order  for  operation  and 
production  to  continue  throughout  the 
life  of  the  mine.  In  addition,  Kennecott 
has  identified  the  need  for  a  seismic 
upgrade  of  the  existing  impoundment. 
The  intended  location  of  the  expanded 
facihty  and  its  design,  is  projected  to 
meet  this  need.  Construction  of  the 
north  expansion  will  require  a 
Department  of  the  Armv  permit 
pursuant  to  Section  404  of  the  Clean 
Water  Act.  The  Corps  of  Engineers,  as 
the  lead  Federal  agency  for  this  project, 
has  determined  that  an  Environmental 
Impact  Statement  will  be  required  prior 
to  making  a  permit  decision. 
FOR  FURTilER  INFORMATION  CONTACT:  Mr. 
Michael  Schwinn.  Project  Manager.  U.S. 
Army  Corps  of  Engineers,  Sacramento 
District,  Utah  Field  Office.  1403  South 
CiOO  West.  Suite  A,  Bountiful.  Utah 
84010.  Telephone  (801)  295-8380, 


SUPPLEMENTARY  INFORMATION:  Kennecott 
Copper  owns  and  operates  the  Binghara 
Canyon  Mine  30  miles  southwest  of  Salt 
Lake  City.  Utah  within  the  Oquirrh 
Mountains.  Copper  ore  is  mined  from  an 
open  pit  mine  and  processed  at  the 
concentrator,  smelter  and  refinery 
facilities.  Annual  production  of  copper 
from  the  facility  is  over  250,000  tons 
annually,  Tailings,  the  end-product  of 
the  process,  are  disposed  in  a  slurry  to 
an  existing  impoundment. 

The  existing  impoundment's  footprint 
covers  approxmiately  5.700  acres  and 
contains  1.7  billion  tons  of  tailings.  The 
current  Impoundment  is  190  feet  high. 
.It  has  the  capacity  for  an  additional  0.3 
to  04  biliiop.  tons  of  tailings  which  will 
r.iise  its  height  to  250  feet.  Us  capacity 
is  proJKctc'd  to  be  reached  by  1938. 
i  !nwc  ver.  tiie  expected  life  of  the  mine 
is  estiniiited  at  an  additional  30  vears 
v.ith  a  total  production  of  1.9  billion 
more  tons  of  tailings. 

Construrtion  of  the  North  Expansion 
will  occur  in  two  phases.  The  Phase  1 
desit;n  will  provide  for  1.1  billion  tons 
of  tai!in;-,s  storage.  (An  additional  0.3  to 
0.4  bilkon  tons  of  tailings  will  be 
(H.'po.sited  into  the  existing 
impoan.'nient  during  the  remaining 
years  of  service.)  Related  project 
elements  for  Phase  1  include 
-  construction  of  the  North  Expaubion 
berm,  expanded  dewatering  of  select 
reaclir"s  of  the  existing  impoundment, 
and  modification  of  the  process  water 
system,  ail  designed  to  enhance  the 
si'isjnic  stabihty  of  the  existing 
impoundment.  Phase  1  is  expected  to 
run  from  year  1999  to  2018. 

Phase  2  construction  of  the  North 
Expansion  will  allow  storage  of  an 
additional  0.4  to  0.5  billion  tons  of 
tailings,  resulting  in  a  final 
impoundment  height  of  250  feet  bv  the 
ytwr  2027. 

Constniction  of  the  North  Expansion 
will  require  a  new  pipeUne  bridge  and 
modification  of  the  tailings  distribution 
system.  It  will  also  involve  relocating 
utility  lines,  powerlines.  the  C-7  ditch, 
the  Union  Pacific  Railroad  main  lines, 
the  construction  of  a  new  bridge  for 
Htghway  202  over  the  relocated  railroad 
linos  and  the  modification  of  Interstate 
80  on  and  off  ramps. 

In  addition  to  the  proposed  Nortli 
E.xpansion.  other  alternatives  have 
tentatively  been  identified.  These 
include  both  onsite  and  oftsite 
alternatives.  The  onsite  alternatives 
range  from  the  proposed  North 
Expansion  to  the  continued  raising  and 
in-pounding  of  tailings  within  the 
existing  impoundment.  Offsite 
alternatives  would  involve  separate  sites 
capable  of  meeting  the  tailings  storage 
capacity  needs.  Five  have  been 


Identified:  Barneys  Canyon,  Coon 
Canyon.  Dry  Fork/Carr  Fori;.  Tooele/ 
Can-  Fork  and  Stockton.  All  sites  are 
located  in  the  Oquirrh  Mountains  and 
within  Kennecott  Copper's  mine 
properties.  Alternatives  and  their 
practicabihty  will  be  analyzed  by  the 
Corps  of  Engineers  pursuant  to  the 
404(b)(1)  Guidelines  contained  in  40 
CFR  Part  230. 

Public  Scoping  Meeting 

Apublic  scoping  meeting  will  be  hold 
to  help  identify  significant  issues  and 
alternatives  for  inclusion  in  tlie  DEIS. 
Potentially  significant  issues  to  be 
analyzed  in  the  DEIS  include  wetland 
impacts,  impacts  to  surface  and  ground 
water,  both  in  terms  of  quantity  and 
quality;  pubhc  saf-^.y,  air  quality,  fibh 
and_^wHdlife  impacts,  transportation  and 
traffic.  A  public  seeping  met-ting  will  be 
held  at  the  following  ti.-ue  and  location: 
6  p.m  ,  Wednesday,  S:'..t..'nibtr  19.  1904: 
M-iin  .Auditorium,' Ui.ih  Department  of 
Natural  Re.'^ourccs.  1636  \v'o-;t  North 
Tc.Tiple,  Salt  Lake  City,  Utah. 

Federal,  slate  and  local  agencies  as 
well  as  other  interested  parties  ,ire 
encouraged  to  attend  the  scoping 
meeting.  In  addition,  written  com::icnto 
addressing  relevant  issues  to  bt? 
considered  in  the  DEIS  as  per  th;s  NOI 
may  be  sent  to  Mr.  Schwinn  at  the  above 
address.  Comments  in  response  to  this 
NOI  will  be  received  until  the  date  of 
the  scoping  meeting. 

Dated.  August  12. 1994. 
Michael  P.  Stuhr, 

Lit'utrrr.r.l  Colonel.  Corps  ofEnginecni. 

Deputy  District  Engineer 

!FR  Doc  94-20406  Filed  8-16-04.  8:45  an;) 

BILLING  CODE  371&-EH-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

OMB  Clearance  Request  for  Defense 
Production  Act  Amendments 

AGENCIES:  Department  of  Defense  (DOD). 

CK^ne.ral  Services  Administration  (GSA). 

and  National  Aeronautics  and  Spare 

Administration  (NASA). 

ACTION:  Notice  of  new  request  for  OMB 

clearance. 


SUMMARY:  Under  the  provisions  of  the 
Pd;.H:r\\ork  Reduction  Act  of  1980  (44 
Li.S.C.  3501),  the  Federal  .Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  .Management 
and  Budget  (O.MB)  a  request  to  review 


I 

42824 Federal  Register  /  Vol.  56,  No.  160  /  Friday,  August  19.  1994  /  Notices 


and  approve  a  new  information 
collection  requirement  concerning 
Defense  Production  Act  Amendments. 
DATES:  Comments  may  be  submitted  on 
or  before  October  18, 1994. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer.  0MB,  Room 
3235,  NEOB,  Washington,  DC  20503. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Title  in  of  the  Defense  Production  Act 
(DP A)  of  1950  authorizes  various  forms 
of  Government  assistance  to  encourage 
expansion  of  production  capacity  and 
supply  of  industrial  resources  essential 
to  national  defense.  The  DPA 
Amendments  of  1992  provide  for  the 
testing,  qualification,  and  use  of 
industrial  resources  manufactured  or 
developed  with  assistance  provided 
under  Title  III  of  the  DPA. 

FAR  case  93-304  requires  contractors, 
upon  the  direction  of  the  contracting 
office,  to  test  Title  III  industrial 
resources  for  qualification,  and  provide 
the  test  results  to  the  Defense 
Production  Act  Office.  The  interim  rule 
expresses  Government  policy  to  pay  for 
such  testing  and  provides  definitions, 
procedures,  and  a  contract  clause  to 
implement  the  policy.  This  information 
is  used  by  the  Defense  Production  Act 
Office.  Title  III  Program,  to  determine 
whether  the  Title  III  industrial  resource 
has  been  provided  an  impartial 
opportunity  to  quahfy. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  100  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets  N\V.,  Room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  6: 
responses  per  respondent,  3;  total 
annual  responses,  18;  preparation  hours 
per  response,  lOO;  and  total  response 
burden  hours,  l.aoo. 


OBTAINWQ  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037. 
Washington,  DC  20405,  telephonie  (202) 
501-4755.  Please  cite  OMB  clearance 
request  regarding  Defense  Production 
Act  Amendments,  FAR  case  93-304,  in 
all  correspondence. 

Dated:  August  11, 1994. 
Beverly  Fayson, 
FAR  Secretariat. 

[PR  Doc.  94-20386  Filed  8-18-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Vending  Facility  Program  for  the  Blind 
on  Federal  and  Other  Property 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  schedule  of 
arbitration  fees  and  expenses  under  the 
Randolph-Sheppard  Act. 

SUMMARY:  The  Secretary  proposes  a 
schedule  of  fees  and  expenses 
associated  with  arbitration  proceedings 
conducted  under  the  Randolph- 
Sheppard  Act  that  will  be  paid  by  the 
Department.  The  schedule  lists  the 
reasonable  costs  of  arbitration  and 
describes  the  standards  by  which  the 
Secretary  will  support  those  costs. 
DATES:  Comments  must  be  received  on 
or  before  October  18,  1994. 
ADDRESSES:  All  comments  concerning 
this  proposed  schedule  should  be 
addressed  to  George  Arsnow,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW..  room  3230,  Mary  E. 
Switzer  Building,  Washington.  DC 
20202-2738.  Telephone:  (202)  205- 
9317. 

FOR  FUHTTHER  INFORMATION  CONTACT: 
George  Arsnow.  Telephone:  (202)  205- 
9317.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-81)0-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Randolph-Sheppard  Act.  20  U.S.C.  107 
et  seq.,  gives  blind  persons,  who  are 
trained  and  licensed  by  State  vocational 
rehabilitation  agencies  (called  "State 
licensing  agencies"  or  SLAs),  a  priority 
to  operate  vending  facilities  on  Federal 
property.  The  Act  further  provides  for 
arbitration  to  resolve  disputes  that  arise 
under  the  program  between  individual 
vendors  and  SLAs  and  between  SLAs 
and  Federal  agencies.  20  U.S.C.  107d- 
1(a)  and  (b).  For  each  of  these  two 
categories  of  arbitrations,  the  Secretary 


authorizes  the  convening  of  an 
arbitration  panel  upon  receipt  of  a 
complaint  filed  by  either  a  vendor 
against  an  SLA  or  by  an  SLA  against  a 
Federal  agency.  20  U.S.C.  107d-2(a}. 

The  Act  directs  each  of  the  parties  to 
an  arbitration  to  each  appoint  one 
arbitrator  (or  panel  member]  and  directs 
the  two  party-appointed  arbitrators  to 
select  a  neutral  chairperson.  20  U.S.C. 
107d-2(b)  (1)  and  (2).  In  order  to 
facilitate  this  process,  the  Department 
sends  to  the  parties  names  of  potential 
chairpersons  from  the  Roster  of 
Arbitrators  maintained  by  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS).  If  the  parties  seek  to  appoint  a 
chairperson  who  is  not  listed  on  the 
FMCS  roster,  a  biographical  sketch  of 
that  chairperson  is  to  be  sent  to  the 
Department.  Once  selected,  the  panel 
conducts  a -hearing  and  renders  a 
decision,  which  is  subject  to  appeal  and 
review  as  a  "final  agency  action"  for 
purposes  of  the  Administrative 
Procedure  Act.  20  U.S.C.  107d-2(a). 

The  Act,  in  20  U.S.C.  107d-2(d). 
requires  the  Secretary  to  pay  all 
reasonable  costs  of  arbitration  in 
accordance  with  a  schedule  of  fees  and 
expenses  that  the  Secretary  publishes  in 
the  Federal  Register.  Pursuant  to  this 
requirement,  the  Department  has 
continued  to  pay  certain  costs 
associated  with  arbitration  proceedings 
authorized  by  the  Secretary,  but  has  not 
published  the  schedule  referred  to  in 
the  statute. 

The  purpose  of  this  notice  is  to 
propose  a  schedule  of  fees  and  expenses 
under  section  107d-2(d)  of  the  Act.  The 
proposed  schedule  outlines  the  types  of 
costs  that  the  Secretary  considers 
reasonable  costs  of  arbitration  and  the 
standards  by  which  the  Secretary  will 
determine  the  rate  of  payment  for  these 
costs.  Generally,  the  Secretary  considers 
reasonable  costs  of  arbitration  to  include 
the  cost  of  preparing  the  official  record 
of  arbitration  proceedings,  professional 
fees  for  arbitration  panel  members,  and 
food,  travel,  and  lodging  expenses  of 
panel  members  and  essential  witnesses. 
The  Secretary  does  not  consider 
attorneys'  fees  to  be  part  of  the 
reasonable  costs  of  arbitration,  but 
rather  considers  them  the  responsibility 
of  each  party  to  the  arbitration. 

The  Department  has  drawn  guidance 
from  information  and  data  supplied  by. 
the  FMCS  in  formulating  these  proposod 
standards. 

Executive  Order  12866 

Clarity 

Executive  Order  12866  requires  each 
agency  to  write  regulatory  documents 
that  are  easy  to  understand. 
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The  Secretary  invites  comments  on 
how  to  make  this  proposed  schedule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposotl 
schedule  clearly  stated?  (2)  Does  the 
schedule  contain  technical  terms  or 
other  wording  that  intt^rferes  tvith  its 
clarity?  (3)  Does  the  format  of  tho 
schedule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing. 
etc.)  aid  or  reduce  its  clarity?  Would  the 
schedule  be  easier  to  understand  if  it 
was  divided  into  more  (but  shorter) 
sections?  (4)  Is  the  desc:ription  of  the 
schedule  in  the  "Supplementary 
hirormation"  section  of  this  preamble 
helpful  in  understanding  the  schedule' 
How  could  this  description  be  more 
helpful  in  making  the  schedule  easier  to 
understand?  (5)  What  else  could  the 
Department  do  to  make  tlie  schedule 
easier  to  understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  this 
proposed  schedule  easier  to  understand 
should  be  sent  to  Stanley  M.  Cohen. 
Regulations  Quality  Officer.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW  (room  5125.  FOB-6). 
Washington.  DC  20202-2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretarj-  certifies  that  this 
proposed  schedule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  this  proposed  schedule 
would  affect  only  States,  State  agencies, 
and  individuals,  the  schedule  would  not 
have  an  impact  on  small  entities.  States. 
State  agencies,  and  individuals  are  not 
defined  as  "small  entities"  in  the 
Regulatory  Flexibility  Act. 

Invitation  to  Coniment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  schedule. 

AH  comments  submitted  in  response 
to  this  proposed  schedule  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3230,  330  C  Street.  SW.  Washington. 
DC.  between  the  hours  of  8:30  a.m.  and 
4:00  p.m..  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Dated:  August  12.  1994. 
(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 
Richard  W.  Riley. 
Secretary  of  Education 

Reasonable  Costs  of  Arbitration  Under 
the  Randolph-Sheppard  Act 

The  Secretary  propos.es  that  the 
reasonable  costs  of  arbitration  under  20 
I  I.S.C.  107d-2(d)  are  the  following: 


(a)  Stenographic  Record. 

( 1 )  General  Provisions.  The 
Department  will  pay  the  costs  of  the 
services  of  the  official  reporter  assigned 
to  the  arbitration,  including  preparation 
of  the  official  transcript  of  the  hearing 
and  six  copies  thereof.  The  official 
transcript  and  one  copy  thereof  must  be 
submitted  to  the  Department.  The 
remaining  five  copies  of  the  transcript 
must  be  distributed  among  the  parties  as 
determined  by  the  arbitration  panel 
chairperson.  Costs  of  the  ser\  ices  of  the 
cffuial  reporter  may  not  exceed  the 
reasonable  and  customary  costs  for 
those  services  in  the  locality  in  which 
the  services  are  furnished. 

(2)  Cancellntion.  The  official  reporter 
ma>  charge  the  Department  its 
cuNtfiniary  fee  for  cancellation  of  an 
a.fbitration  proceeding  in  situations  in 
uhitjh  a  proceeding  is  canceled  within 
24  hours  of  its  scheduled  date  and  time 

(b)  Ft^es  of  Arbitrators. 

(1)  Per  Dieni.  The  Department  will 
pay  a  per  diem  fee  to  arbitration  panel 
members,  who  are  not  otherwise 
employed  by  the  Federal  or  State 
Government,  for  their  ser\-ices  during 
the  course  of  the  arbitration.  The  per 
diem  fee  to  be  paid  by  the  Department 
must  be  the  lesser  of — 

(i)  The  customary  fee  charged  by  the 
individual  panel  member;  or 

{ii)The  reasonable  and  custon.ary  fee 
charged  by  arbitrators  in  the  locality 
v^  here  the  arbitration  will  be  held. 

(2)  Postponement  or  Cancellation 
iMtbin  48  hours.  If  a  scheduled 
arbitration  proceeding  is  postponed  or 
canceled  within  48  hours  of  its 
sc:heduled  date  and  time,  panel 
members  may  charge  the  Department — 

(i)  A  predetermined,  customary,  and 
reasonable  postponement  or 
cancellation  fee;  and 

(ii)  That  portion  of  the  arbitrator "s  per 
diem  fee  proportional  to  the  actual  time 
the  panel  men.ber  expended  in 
preparing  for  the  proceeding. 

(3)  Other  Postponements  or 
Cancellations.  If  a  scheduled  arbitration 
proceeding:  is  postponed  or  canceled 
more  than  48  hours  prior  to  its 
scheduled  date,  panel  members  may 
charge  the  Department  only  thi<t  portion 
of  the  per  diem  fee  proportional  to  the 
actual  time  e.xpended  in  preparing  for 
the  proceeding. 

(4)  Notice.  The  customary  per  diem 
and  predetermined  fees  charged  by  a 
panel  member  must  be  included  in  a 
biographical  sketch  that  is  to  Ik'  sent  to 
the  Department  following  his  or  her 
appointment  to  the  panel. 

(c)  Travel.  Lodging,  and  Meal 
F.xpenses  of  Arbitrators  and  Witnesses. 

(1)  Arbitrators.  Notwithstanding  that 
lh»:  Secretary  urges  the  parties  to 


appoint  panel  representatives  from  the 
locality  in  which  the  dispute  an)sc  and 
the  hearing  is  to  be  held,  the 
Department  will  reimburse  the  travel, 
lodging,  and  food  expenses  of  the 
arbitration  panel  members  incurred  for 
the  purpose  of  attending  hearings  and 
for  the  purpose  of  attend.ng  any  pre-  or 
post-hearing  conferences  that  cannot  be 
conducted  by  telephone.  These 
expenses  will  be  reimbursed  at  the  rite 
applicable  to  Federal  Government 
employees  traveling  on  guu:rr.nient 
business  to  the  hearing  locatum. 

The  Secretary  urges  the  two  panel 
representatives  appointed  by  the  parties 
to  select  a  neutral  chairperson  from  the 
locality  in  which  the  dispute  arose  and 
the  hearing  is  to  be  held. 

(2)  Witnesses.  The  Department  will 
reimburse  the  travel,  lodging,  and  food 
expenses  of  witnessf;s  for  the  purpose  of 
testifying  at  hearings,  if  the  witness  does 
not  reside  at  the  locality  of  the 
arbitration  proceeriing  and  the 
testimony  of  the  witness  is  deemed  by 
the  arbitration  panel  chairperson  to  be 
essential  to  the  proper  resolution  of  the 
dispute.  These  expenses  wiil  be 
reimbursed  at  the  rate  applicable  to 
Federal  Government  employees 
traveling  on  govemm.ent  business  to  the 
hearing  location. 

(i!)  Responsibility  of  Parties. 
Attorneys'  fees  are  not  considered  part 
of  the  reasonable  ccsts  of  arbitration 
supported  by  the  Department,  but  are 
the  responsibility  of  each  party  to  the 
arbitration. 

(.^uthorIty:  20  L.S.C.  lOrd-J(d)) 

IFR  Dot    94-20147  Filed  B-l8-<»4:  «:45  dmj 
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DEPARTMENT  OF  ENERGY 

Noncompetitive  Financial  Assistance 
Award 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 


SUMMARY:  The  Department  of  Energy 
(DOE),  Golden  Field  Office,  through  the 
Dallas  Support  Office,  announces  that  it 
intends  to  award  grants  to  the  States  of 
Arkansas,  Louisiana,  New  Mexico. 
Oklahoma  and  Texas.  The  proposed 
awards  meet  the  criteria  in  10  CFR 
bOO  7(b)(2)(i)(B)  in  addition  to  the  type 
of  factors  listed  in  10  CFR  600.14{dj. 
The  financial  assistance  is  to  provide 
training  through  a  Peer  Exchange 
Program  for  the  states  in  Region  VI. 
SUPPLEMENTARY  INFORMATION:  The 
Region  VI  peer  exchange  program  wiil 
{irovide  hands-on  training  for  state 
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Weatherization  Assistance  Program 
(WAP)  personnel.  This  program  will 
provide  assistance  to  each  state  to  send 
state  WAP  personnel  to  another  WAP 
office  to  observe  procedures  used  by 
that  state  to  operate  the  WAP  within 
their  state.  Similar  funding  has  not  beon 
provided  in  previous  fiscal  years. 
Results  of  the  Peer  Exchange  Program 
will  have  a  favorable  impact  on  the 
delivery  of  the  weatherization  services 
to  the  program  clients.  The  DOE 
anticipates  awarding  $2,000.00  to  each 
state  to  support  the  Peer  Exchange 
Program  over  a  project  period  of  1 2 
months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Carter,  U.S.  Department  of 
Energy,  Dallas  Support  Office,  1420 
West  Mockingbird  Lane,  suite  400, 
Dallas,  Texas  75247,  (214)  767-7082. 

Issued  in  Golden.  Colorado  on  August  11. 
1994. 

John  W.  Meeker. 
Contracting  Officer. 

IFR  Doc.  94-20430  Filed  8-18-94:  8.45  am) 
BiLUNQ  CODE  M50-01-M 


DEPARTMENT  OF  ENERGY 

Award  of  a  Grant,  Noncompetitive 
Financial  Assistance 

agency:  doe  Nevada  Operations  Office. 

ACTION:  Notice  of  intent  to  award  based 
on  an  unsolicited  application.^ 

summary:  Pursuant  to  10  CFR  600.14(f). 
DOE  announces  its  intent  to  award  a 
grant  based  on  an  unsolicited 
application  from  the  National  Urban 
Coalition,  Washington,  DC,  to  provide 
Clark  County  School  District,  Nevada, 
with  the  unique  approach  of  teaching 
science  and  math  to  minority  students 
through  the  "Say  YES"  project. 

Of  special  importance  in  the  "Say 
YES"  approach  to- teaching  science  and 
math  to  minority  students  is  the  highly- 
developed,  culturally-affirmative,  and 
historically-accurate  training 
curriculum.  The  curriculum  illuminates 
the  dynamic  role  of  all  societies  in  the 
development  and  evolution  of  math  and 
science.  Children,  as  well  as  their 
families  and  teachers,  learn  of  the 
contribution  their  cultures  have  made  to 
those  fields.  They  come  to  see  and  value 
themselves  as  carrying  forward  a  great 
tradition  within  their  own  group  of 
excellence  in  math,  science,  and 
technology. 

The  objectives  of  this  project  are:  (1) 
to  nurture  and  sustain  children's 
interest  in  science  and  math;  (2)  to  train 
teachers  in  better  presentation  of  math 
and  science  ideas;  (3)  to  assist  students 


in  developing  creative  and  efficient 
techniques  in  problem-solving  in 
science  and  math  through  hands-on 
activity;  (4)  to  aid  parents  in  developing 
skills  needed  for  effective  partnering 
with  their  children  in  the  learning 
process;  (5)  to  provide  appropriate 
experiences  to  assist  students  in 
developing  an  appreciation  for  the 
importance  of  math,  science,  and 
critical  thinking  skills  for  successful 
Hving;  (6)  to  provide  students  with 
information  and  discuss  with  them  the 
educational  and  experimental 
requirements  for  careers  in  math. 
science,  and  related  fields;  (7)  to 
provide  opportunities  whereby  students 
will  learn  to  apply  and  evaluate 
communicated  ideals  relative  to 
relevant  issues  and  current 
developments  in  math  and  science:  (8) 
to  affirm  the  role  of  all  races  and 
cultures  in  the  history  of  math  and 
science;  (9)  to  describe  and  demonstrate 
to  students  the  techniques  for 
communicating  ideals  and  issues  using 
the  language  of  math  and  science  with 
peers  and  family  members;  and  (10)  to 
describe  and  discuss  with  parents  and 
other  interested  family  members 
appropriate  procedures  for  becoming 
advocates  for  their  children's  access  to 
higher  level  courses,  programs,  and 
experifsice  in  math  and  science. 

The  project  period  for  the  proposed 
grant  award  is  five  years,  to  be  funded 
annually.  The  first  year  funding  is 
$405,068.  The  total  estimated  cost  of 
this  award  is  $1,893,345.  This  notice  is 
published  for  public  comment  at  least 
14  days  prior  to  making  the  award. 

FOR  FURTHER  INFORMATION  COMMENTS  AND 
QUESTIONS  CONTACT:  U.S.  Department  of 
Energy,  Yucca  Mountain  Site 
Characterization  Office.  ATTN;  Birdie 
Hamilton-Ray.  P.O.  Box  98608.  Las 
Vegas,  NV  89193-8608. 

Issued  in  Las  Vegas,  Nevada,  on  August  9. 
1994. 

Nick  C  Aquilina. 

Manager.  DOE  Nevada  Opera  t inns  Office. 
IFR  Doc  94-20428  Filed  8-18-04;  8:45  am) 
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Bonneville  Power  Administration 

Notice  of  Floodpiain  and  Wetlands 
Involvement  for  Vancouver  Lowlands 
and  Western  Pond  Turtle  Wildlife 
Mitigation  Projects 

AGENCY:  Bonneville  Power 
Administration  (EPA),  Department  of 
Energy  (DOE). 

action:  Notice  of  floodpiain  and 
wetlands  involvement. 


SUMMARY:  BPA  proposes  to  fund  the 
Vancouver  Lowlands  WildUfe 
Mitigation  Project  located  in  floodplains 
and  wetlands  in  Clark  County  in  the 
State  of  Washington  and  the  Western 
Pond  Turtle  Wildhfe  Mitigation  Project 
located  in  floodplains  and  wetlands  in 
Lane,  Linn,  Marion,  Polk,  Benton, 
Clackamas,  Yamhill,  Washington, 
Multnomah,  and  Douglas  Counties 
within  the  State  of  Oregon. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodpiain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  BPA 
will  prepare  a  floodpiain  and  wet4ands 
assessment  and  will  perform  the 
proposed  actions  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplains  and 
wetlands. 

The  assessment  will  be  included  in 
each  of  the  environmental  assessments 
being  prepared  for  the  proposed  projects 
in  accordance  with  the  requirements  of 
the  National  Environmental  Policy  Act. 
A  floodpiain  statement  of  finding  will 
be  included  in  any  findings  of  no 
significant  impact  that  may  be  issued 
following  the  completion  of  the 
environmental  assessments. 
DATES:  Comments  are  due  to  the  addro.ss 
below  no  later  than  August  22,  1994. 
ADDRESSES:  Submit  comments  to  the 
Public  Involvement  Manager, 
Bonneville  Poser  Administration — ALP. 
P.O.  Box  12999,  Portland,  Oregon 
97212. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roy  B.  Fox,  NEPA  Compliance  Officer- 
PC,  Bonneville  Poser  Administration, 
P.O.  Box  3621,  Portland,  Oregon, 
97208-3621,  telephone  number  503- 
230-4261,  fax  number  503-230-3752. 
SUPPLEMENTARY  INFORMATION:  The 
Vancouver  Lowlands  Wildlife 
Mitigation  Project  area  is  located  along 
the  western  border  of  Clark  County, 
extending  north  and  west  of  the  City  of 
Vancouver,  Washington.  It  consists  of 
approximately  2123  hectai«s  (5245 
acres)  of  riparian,  wetland  and  pasture 
habitat  along  the  Columbia  River 
floodpiain.  The  Columbia  River  borders 
the  southern  and  western  boundaries  of 
the  project  area  (T2N,  RlE,  Sections  5, 
6,  7.  8, 17, 18,  20;  T2N,  RlW,  Sections 
1  and  12;  T3N,  RlW,  Sections  35,  36. 
and  37;  T3N,  RlE.  Sections  30  and  31.) 
Major  riparian  and  wetland  features  of 
the  area  include  the  Columbia  River, 
Vancouver  Lake.  Lake  River,  Buckmire 
and  Matthew  Sloughs,  Shillapoo 
Lakebed,  and  Post  Office,  Round,  Green, 
Curtis,  and  Campbell  lakes.  Several 
smaller  wetlands  occur  throughout  the 
project  area.  Land  ownership  within  the 
project  area  includes  Washington 
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Department  of  Wildlife.  Clark  County. 
Port  of  Vancouver.  Washington 
Department  of  Natural  Resources  and 
several  private  landowners.  BPA 
proposes  to  fund  implementation  of  a 
wildlife  management  strategy  that 
would  protect,  enhance  and  restore 
wildlife  habitat  in  the  Vancouver 
Lowlands.  Existing  wetlands  would  be 
maintained  or  restored  where  possible, 
and  enhanced  to  improve  wildlife 
habitat.  Enhancement  activities  could 
include  control  or  removal  of  non-native 
fish  and  plant  species  and  agricultural 
cultivation,  planting  and  irrigation. 
The  Western  Pond  Turtle  Wildlife 
Mitigation  Project  spans  the  entire 
Willamette  River  Hydrographic  Basin, 
thus  including  the  Willamette  River 
floodplain.  the  townships  and  ranges 
that  approximately  compose  the  basin 
are:  T3N.  R5W-R2W;  T2N.  R5W-R2VV 
T1N.R5W-R7E;T1S.R5W-R7E:T2S  ' 
R5W-R7E;  T3S.  R5VV-R7E;  T4S.  R5W- 
RrE;  T5S.  R5W-R7E;  T6S.  R5VV-R7E 
T7S.  R5W-R7E;  TBS.  R5VV-R7E;  T9S 
R5W-R7E;  TlOS.  R5W-R7E;  TllS 
R5W-R7E;  T12S,  R5W-R7E;  T13S 
R5W-R7E;  T14S,  R5W-R7E;  Tl5S. 
R5W-R7E:  T16S.  R5W-R7E;  T17S. 
R5 W-R7E.  T18S.  R5W-R7E;  T19S, 
R5W-R7E;  T20S.  R5W-R7E;  T21S. 
R5W-R7E;  T22S.  R5VV-R7E;  T23S. 
R3W-R7E:  T24S.  R5W-R7E:  T25S.  R3E- 
R7E.  Within  the  boundaries  of  the 
Willamette  River  Hydrographic  Basin, 
the  Oregon  Department  of  Fish  and 
Wildlife's  (ODFW)  Western  Pond  Turtle 
Management  Plan  offers  a  system  of 
nodes  and  corridors  as  potential 
mitigation  lands.  This  proposal  is  called 
the  Willamette  Ecosystem  Reserve 
Matrix  (WERM).  The  major  WERM 
nodes  that  include  wetlands  are:  the 
Fern  Ridge  Reservoir  area,  the  West 
Eugene  Wetlands  area,  the  Finley 
National  Wildlife  Refuge  area,  and  the 
Buckhead  Slough-Hospital  Creek  area. 
Land  ownership  VN-ithin  the  project  area 
includes  the  United  States  Army  Corps 
of  Engineers,  the  United  States  Fish  and 
Wildlife  Service,  the  United  States 
Forest  Service,  the  United  States  Bureau 
of  Land  Management,  the  State  of 
Oregon.  Lane  County,  the  Nature 
Conservancy,  and  several  private 
parties.  BPA  proposes  to  fund 
implementation  of  the  ODFW  Western 
Pond  Turtle  Management  Plan  in  order 
to  protect,  eiihance  and  restore  western 
pond  turtle  habitat  in  the  Willamette 
River  Hydrographic  Basin. 
Enhancement  activities  could  include 
control  or  removal  of  non-native  fish 
and  plant  species,  the  restoration  of 
native  vegetation,  coalescence  and/or 
augmentations  of  western  pond  turtle 
populations  in  secure  habitats. 


application  of  wire  enclosures  to  protect 
nests,  and/or  alterations  of  current  land 
management/use  patterns. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on  .'Vuaust  8 
1994.  * 

Roy  B.  Fox, 

SEPA  Compliance  Officer.  Of f ice  of  Power 
Sales. 

[FR  Doc.  94-20431  Filed  8-18-94:  8:45  ami 
BILLING  CODC  64S<M)1-4>-M 


Federal  Energy  Regulatory 
Commission 

Cultural  Resources  Industry  Outreach 
Training  Course 

August  15,  1994. 

The  Office  of  Pipeline  Regulation 
(OPR)  staff  will  convene  another  session 
of  its  cultural  resources  compliance 
training  course.  This  is  a  result  of  the 
positive  response  to  our  first  session 
held  on  August  2.  1994  in  Washington. 
DC.  and  to  our  survey  for  another  date 
and  location.  We  are  holding  this  course 
so  that  additional  members  of  the 
regulated  pipeline  industry  and 
interested  individuals  and  organizations 
can  gain  an  understanding  of^ 

•  How  the  Commission  gives  the 
industry  and  the  pubUc  an  opportunity 
to  assist  the  Commission  in  meeting  its 
responsibilities  under  the  National 
Historic  Preservation  Act  (NHPA)  and 
other  historic  preservation  laws  and 
regulations;  and 

•  What  cultural  resources  information 
the  industry  needs  to  file  with  the 
Commission  before  and  after  the 
Commission  issues  a  certificate. 

We  encourage  interested 
organizations  and  the  public  to  take 
advantage  of  this  course. 

The  course  will  include  the  following 
topics: 

•  Objectives  and  requirements  of  the 
Commission  regarding  compliance  with 
§  106  of  the  NHPA  and  related  historic 
preservation  laws; 

•  Guidance  for  reporting  on  cultural 
resources  investigations; 

•  Definition  of  cultural  resources 
terms  used  by  the  Commission  in  the 
compliance  process;  and 

•  Efficient  strategies  for  planning  and 
Conducting  cultural  resources 
investigations. 

The  one-day  training  course  will  be 
held  on  September  21.  1994.  at  the 
Wyndham  Greenspoint  Hotel.  12400 
Greenspoint  Drive.  Houston.  Texas 
77060-1998.  For  hotel  reservations, 
please  call  1-713-875-2222  by 


September  9.  1994  and  identify  yourself 
as  a  cultural  resources  seminar  attendee 

The  OPR  staff  and  Enserch 
Environmental,  the  Commission's 
environmental  support  contractor,  will 
conduct  the  training.  There  is  no  fee  for 
the  course,  but  you  must  pre-register. 

Additional  outreach  training  may  be 
offered  later  this  year  and  in  1995  based 
on  the  level  of  interest.  Please  indicate 
whether  you  would  like  this  course  to 
be  offered  again,  or  if  you  are  interested 
in  any  other  courses  with  a  different 
curriculum  focus  or  for  another  target 
aud.ence.  Also  indicate  your  preference 
for  location.  If  other  sessions  or  courses 
are  planned,  information  will  be 
published  in  the  Federal  Register  and 
sent  to  you  announcing  the  dates  and 
locations. 

If  you  would  like  to  attend  the 
September  21.  1994  session,  or  indicate 
your  preference  for  other  courses  and 
locations,  please  call  the  telephone 
number  listed  below  to  obtain  a 
registration  form.»  Because  space  is 
limited,  please  mail  or  fax  the 
registration  form  within  15  days  of 
pubhcation  of  this  notice  to;  Ms.  Donna 
Connor.  Enserch  Environmental 
Corporation,  211  Congress  Street. 
Boston.  MA  021 10,  Telephone:  (617) 
542-8805,  FAX:  (617)  693-1587. 

You  will  receive  confirmation  of  pre- 
registration  and  additional  information 
before  the  training  course. 
Lois  D.  Cashell. 
Secretary: 
1FR  Doc.  94-20400  Filed  8-18-94;  845  a.-Tij 
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Pocket  No.  MG88-14-004] 

Black  Marlin  Pipeline  Company;  Filing 

August  15. 1994. 

Take  notice  that  on  July  29. 1994. 
Black  Madin  Pipeline  Company  (Black 
Marlin)  submitted  revised  standards  of 
conduct  under  Order  Nos.  497  et  seq.> 


'  The  registration  form  refere;      J  i.T  this  r.ot:ce 
is  not  being  printed  in  the  Fedei  .  Register.  Copie* 
of  the  form  were  sent  to  those  rtceivii.g  :;;.s  notice 
in  the  mail. 

•  Order  No.  497.  53  FR  22139  (June  14.  19881.  HI 
FERC  Stats.  &  Regs.  1  30.820  (1968);  Order  No  497- 
A.  order  on  rehearing.  54  FR  52761  (December  22 
1989).  m  FERC  Stats.  &  Regs.  30.868  (1989):  Orde.- 
No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (December  28.  1990).  HI  FERC  Stats.  &  Res* 
1  30,908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  U«nuar>-  2.  1992).  Ill  FERC 
Stats.  &  Regs.  1  30.934  (1991).  rehearing  denied,  5* 
FR  5815  (Februar>-  18.  1992).  58  FERC  1 61.139 
(1992);  Tenneco  Gas  v.  FEflC  (affirmed  in  part  and 
rernanded  in  part).  969  F.  2d  1 187  (DC.  Cir.  1992). 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  HI  FERC  Stats.  &  Regs.  1  30.958 
(December  4.  1992),  57  FR  58978  (December  14. 
1992):  Order  No.  497-E,  order  on  r-b^anng  and 

Con!i.tu«<l 
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and  Order  No.  566.'  Black  Marlin  states 
that  it  is  revisiiig  hs  standards  of 
conduct  to  inoctrporate  the  diangcs 
required  by  Order  No.  566. 

Black  K4arlin  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  August  30, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loi»D.  Casfaetl. 
Secretory. 

|FR  Doc.  94-20394  Fil«d  8-18-94;  8:45  ami 
BILUNO  COOe  S717-«t-M 
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[Docket  No.  CP94-e90-000] 

ColumMa  Gulf  Transmission 
Company;  Application  for 
Abandonment 

August  15,  1994. 

Take  notice  that  on  July  29,  1994, 
Columbia  Gulf  Transmission  Company 
(AppUcant),  P.O.  Box  683,  Houston, 
Texas  77001,  filed  an  appUcation,  as 
modified  on  August  10,  1994,  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's 
Regulations  for  an  order  authorizing  the 
abandonment  and  sale  of  natural  gas 
facilities  constructed  pursuant  to 
authorization  granted  in  Docket  No. 
CP84-551-000.^ 

Applicant  seeks  authorization  for  the 
abandonment  of  certain  compression 
facihties  and  appurtenances  purchased 
to  facilitate  the  transportation  of  gas 


(HfJenrfmg  svnxet  Hr.te,  5<)  FR  243  (January  4.  1994), 
65  FERC  161.381  (Opcember  23, 1993);  Ordpr  No. 
497-F,  onier  derying  rehearing  and  granting 
clanficatmn.  59  FR  15336  (April  1,  1994).  68  FERC 
161.347  (March  24,  1994h  and  Order  No.  497-G, 
orxler  extfnding  sun^t  datn.  59  FR  32884  Uune  2T 
1994).  m  FERC  S'aTs.  &  Re.g^  1 30,996  (June  17 
1994). 

'  Standards  of  Conduct  and  Reporting 
RequlranwnU  for  Traiwporlation  and  AfTiliate 
Transactions.  Ordnr  Na  566.  59  FR  32885  (Jum  27 
1994),  m  FERC  StahL  &  Re^  1 30,997  (June  17 
1994). 

■  See.  30  FERC  1 62,082  (198S). 


produced  from  the  Eugene  Island  Block 
309  G  Platform,  under  terms  of  gas 
purchase  contracts  between  Columbia 
Gas  TYansmission  Corporation 
(Columbia  Transmission),  Applicant's 
affiliate,  and  Forest  Oil  Corporation 
(FoniSt  Oil)  and  Columbia  Gas 
Development  Corporation  (Columbia 
Development).  Applicant  states  that 
Cclumbia  Transmission  has  ceased 
purchasing  from  both  t::Qmpanies  and 
the  facilities  are  no  longer  nneded  for 
system  supply.  Therefore,  Apphcant, 
Forest  Oil  and  Columbia  Development 
have  antered  into  an  agreement  dated 
January  24, 1994,  for  the  purcliase  and 
sale  of  Applicant's  50%  interest  in  the 
facilities  for  the  sum  of  $29,375.  Forest 
Oil  and  Columbia  Development  would 
assume  all  responsibilities  and  liability 
for  the  future  operation,  maintenance 
and  retirement  of  the  facilitio.s. 
Applicant  states  that  none  of  its 
transportation  in  Eugene  island  Block 
309  wiiuld  be  affected. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appliaation  should  on  or  before 
September  6, 1994,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  v«ll 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  apphcation  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  bearing  is 
required,  further  notice  of  such  bearing 
will  ha  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wiH  be 


unnecessary  for  Applicant  to  appear  or 

to  be  represented  nt  the  hearing. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  94-20399  Filed  8-18-^94;  8;45  ami 
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[Docket  No.  MG88-3-009] 

Florida  Gas  Transmission  Company; 

Fiiing 

August  15,  1994. 

Take  notice  that  on  July  29, 1994,    . 
Florida  Gas  Transmission  Company 
(FGT)  submitted  revised  standards  of 
conduct  under  Order  Nos.  497  et  seq.  ' 
and  Order  No.  566.2  pGT  states  that  it 
is  reusing  its  standards  of  conduct  to 
incorp>orate  the  changes  required  by 
Order  No.  566. 

FGT  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC,  204276,  in  accordance  with  Rules 
21 1  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  August  30,  1994,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


>  Order  No.  497,  S3  FR  22139  (Juna  14, 1988).  Ill 
FERC  Stats.  &  Re^  1 30,820  (1988);  Order  No.  497- 
A,  order  on  reheoring.  54  FR  52781  (Dacambex  22. 
1989).  m  FERC  Stats.  »  Regs.  30,888  (1989);  Order 
No.  497-B,  order  extending  suntet  data,  55  FR 
53201  (Decamber  28. 1990),  m  FERC  Stats,  a  Regs 
1 30.908  (1990);  Order  No.  497-0.  order  exlending 
sunset  date.  57  FR  9  (January  2, 1982),  III  FERC 
Stats,  h  Regs  1 30,934  (1991),  rehearing  denied.  57 
FR  5815  (Fabruanr  18, 1992),  58  FHIC161.139 
(1992);  TaniMco  Gaa  v.  FERC  (affinnad  in  part  and 
remanded  in  pan),  969  P.  2d  1 187  (ttC  Or.  1992); 
Order  No.  497-D,  order  on  remand  and  extei}dirig 
sunset  date.  III  FERC  stats.  »  Regs.  130,958 
(December  4, 1992),  57  FR  58978  (Daoembef  14, 
1992):  Order  Na  497-E,  order  on  nhearii^  and 
extending  suntet  date.  59  FR  243  (JaiMiary  4,  1994), 
65  FERC  1 61 ,381  (December  23, 1993);  Ordar  No, 
497-F,  order  denying  rehearing  and  granting 
clarification,  59  FR  15336  (April  1, 1994).  66  FERC 
161,347  (March  24, 1994);  and  Oitlar  Na  497-G 
order  extending  sunset  date,  50  FR  33884  (JiiDe  27 
1994),  in  FERC  Stats,  ft  Regs.  1 3a99e  (June  17 
1994). 

'  Standard*  of  Conduct  and  R«poitfng 
Requiremaou  far  TraMpoftMioa  aad  ACBtiMa 
Transactions.  Order  Na  56*.  59  FR  SSaiS  tfma  27 
1994).  in  FERC  Suts.  ft  Rag*.  130,907  (jMta  17 

1994). 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-20397  Filed  8-18-94:  8:45  ami 
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[Docket  No.  CP94-70»-000] 

KN  Interstate  Gas  Transmission  Co.; 
Request  Under  Blanket  Authorization 

August  15.  1994. 

Take  notice  that  on  August  10, 1994, 
K  N  Interstate  Gas  Transmission  Co.  (KN 
Interstate).  P.  O.  Box  281304.  Ukewood. 
Colorado  80228-8304.  filed  in  Docket 
No.  CP94-709-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  {18  CFR  157.205  and 
157.212)  for  authorization  to  add  five 
new  delivery  points  to  serve  two 
existing  customers,  Williams  Field 
Ser\-ices  (Williams  and  K  N  Energy.  Inc. 
(KN  Energy),  under  KN  Interstate's 
blanket  certificate  issued  to  KN  Energy 
in  Docket  Nos.  CP83-1 40-000  and 
CP83-1 40-001  pursuant  to  Section  7  of 
the  Natural  Gas  Act  and  transferred  to 
K.N  Interstate  by  order  issued  in  Docket 
No.  CP93-^l-000.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  KN  Interstate  proposes  to 
install  and  operate  the  delivery  points 
listed  below.  Delivery  point  (1)  is  to 
Williams  and  located  in  Hemphill 
County.  Texas  and  deliver)- 


(2) 
(3) 
(4) 

(5) 


Deliveries 


Peak 
day 

(Mcf/d) 


1 1 .250 
48 
36 
33 

49 


Amual 
(Mcf) 


1.825.000 

2.830 

328 

300 

446 


Cost  of 
tap  and 

valve 


S70.000 
1,150 
1.150 
1.150 
1.150 


points  (2)  through  (5)  are  to  KN  Energy 
in  Rooks  County,  Kansas;  Sherman 
County,  Nebraska:  Fillniore  County, 
Nebraska  and  Howard  County. 
Nebraska,  respectively.  K'N  Interstate 
states  that  the  volu.Ties  of  gas  which  will 
be  delivered  at  each  of  the  propo^Md 
delivery  points  will  bo  within  the 
current  maximum  daily  transportation 
quantities  in  KN  Interstate's 
transportation  service  agreements  with 
\Villiams  and  KN  Energy 

-Any  person  or  the  Conini!>sHnrs  staff 
niay,  within  45  days  after  issuance  of 
rhe  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
L:'"".mission's  Procedural  Rules  (18  CFR 


385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-20398  Filed  8-18-94;  8:45  am) 
BILUNC  CODE  e717-01-M 


DC,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  August  30, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  sen-e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
oflhis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-20396  Filed  8-18-94:  845  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  MG88-7-006] 

Northern  Natural  Gas  Company:  Filing 

August  15.  1994. 

Take  notice  that  on  July  29.  1994. 
Northern  Natural  Gas  Company 
(Northern  Natural)  submitted  revised 
standards  of  conduct  under  Order  Nos. 
497  et  seg.i  and  Order  No.  566.^ 
Northern  Natural  states  that  it  is 
revising  its  standards  of  conduct  to 
incorporate  the  changes  required  by 
Order  No.  566. 

Northern  Natural  states  that  copies  of 
this  filing  have  been  mailed  to  all 
piuties  on  the  official  service  list 
com.piled  by  the  Secretarv'  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 


[Docket  No.  MG88-9-008] 

Transwestem  Pipeline  Company; 
Filing 

August  15,  1994. 

Take  notice  that  on  July  29,  1994, 
Transwestem  Pipeline  Company 
(Transwestem)  submitted  revised 
standards  of  conduct  under  Order  Nos. 
497  et  seq. »  and  Order  No.  566.^ 
Transwestem  states  that  it  is  revising  its 
standards  for  conduct  to  incorporate  the 
changes  required  by  Order  No.  566. 

Transwestem  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  fist  compiled  bv  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission.  825 
North  Capitol  Street,  N.E..  Washington. 
DC.  20426.  in  accordance  with  Rules 


•OrrfMr\o.4P-,  51  FR  221)9 ':r..-ie  14.  TlBrt),  ill 
FERC  S'a:s  4  Rei;s  ^  10,820  (1988);  Order  .\o  4«)r- 
.^.  ord-r  jn  n-fiP'inng.  54  FR  52781  (Deccrr.bpr  22. 
1989),  lil  FERC  Sldis  &  Regs   30,868  1198'li  Ordf-r 
No  49'-B,  order  fxlfrirlinf:  .^un.wf  dnif.  55  FR 
5  ',291    Drt  Pir.ber  28.  1990),  II!  FERC  Suu,  i  Re,;-. 
?  10,908  ;i990).  Order  \.).  497-C,  ordrr p.yt^adwi; 
<'.!n<'-t  fit",  57  FK  9  flj.-'uHrv  2    1992!.  Ill  FERC 
Su-,   4  R,>^.,.  1!10.qi4{1991),  rehe,trinRde:i.ed,  5- 
fR5«:-<   Febriiarv  Irt.  19921  58FEKC1ihl,l  !9 
(19921:  TenncLU  Gas  v,  FERC  i.ilfirmcd  in  par!  j:id 
for:i,>r,ded  iii  prfr:),  0(>9  F.  2d  1187  ID.C.  Cir.  1992). 
Ordf.--  N*u.  497-U.  ■  i.'./fT  on  r^imr.d  ird  pxten  iim 
innsf-t  Jitr.  m  FhRC  St,".'";  A  Kei;s  ^  i0.9T.8 
(UpL-..nd)Hr  4.  1492;,  -.7  FR  589.-tt  [DecemlHT  14 
1992'  Or.ier  No.  497-E  ord'-ron  r^hpanng-ind 
"K'.'-Ndin^  ■iunsr!  dj!r.  59  FR  241  (jin-jdrs  4.  19941 
65  FE-fJi.  lf)l,.18I  [DerPii'.ber  21,  1993):  Ord.jr  .No 
497-F  jrdT  f/r.'H  i.-ij  r'-bfiinnz  and  f-ranlini; 
c!jrifi.7'iti'.;i.  59  FK  l-i.il(,  !,\:.rd  1.  1994).  f.t>  FERC 
libl.U-  iSUnk  24.  1994):  omi  Order  No  497-C 
ot'h'r  -I.'"/!  J.-ne  iuiisrt  dalf.  59  FR  12884  ,|,;:ie  J" 
^994)   ;i!  FEKC  S-.its  S,  R,.gv  f  )0  99(j  (|u:i.-  17 
1994) 

-Sldnd.irds  of  Conduct  irai  Repurting 
Ree,ui.r.-!i;e(i;s  'or  Trdr;>por;d!iOn",ind  .\!fiiid;e 
Trjr.MCtions.  Ord«r  No.  5G6.  59  1  R  12885  ll.me  27. 
1994 1,  ill  FERC  Stjfs.  &  Regs  f  10,997  (I  j:ie  l ' 


'  Order  No  497.  53  FR  221 19  ;( Jr.e  14.  1988).  Ill 
FERC  S'.dls   .%  Rpg<;.  ^  30.820  (19H81:  Or.ier  No  497- 
A,  orderon  r^h<^ring.  54  FR  52731  (D-.  ••  :  •">:  22 
1989;,  III  FERC  .Stats.  4  Rpcs  30.868  i!  Mr  Order 
No  497-B,  ordTPxtendinfi  su;i«pf  dn'.'-.  5.5  FR 
i  1291  :L)ete.-7:ber  28.  1990).  Ill  FERC  .Stats  i  R,-i;s 
?  10.908  ;  19901,  Order  Nu  49--C,  oH":  py-.^n  i-::^ 
^un^pt  d'.jtp.  57  FR  9  tlartua.-v  2.  1992i,  II!  f-ERC 
Srats.  4  Re^s  1  10.934  (1991!,  re.hedrii.j  der..od.  5' 
FR  5815   Febr.jdrv  la,  1992!  58  FERC  Hbl.l  19 

'.9921.  Te.ineco  Cms  v.  FERC  (affirir-.ed  i.t  part  And 
.-e.-r.rttided  i:i  parti. ^>9F.  2d  1187  :DC  Cu    19921. 
Order  .No  497-U,  rrd'Ton  r^r.ini  ar.d  -wtfridini 
•.u:i^-(  d.:tP.  Ill  FERC  .Stats  H.  Re^,  ^  10.958 
.Oecemf»er  4.  1992).  57  FR  58978  ;L).vein!K>r  14. 
I992I;  Order  No.  497-E.  ordrr  jn  rrbranns  Jf?  / 
-■xlrr.liiia  ^un-ft  da!r  59  FR  241  i;.,."',drv  4,  19941, 
b5  FERC  ^  01 ,  181  (De-e.-nber  23.  109  »i.  Ordt-r  Nu 
497-F,  irdrr  drtnini;  iphpanttii  md  sr'inlinii 

:.iali,yition.  59  FR  1 51 16  (,\pfil  I.  1994 1  W>  FERC 
H'.l  147(M.irtli  24.  1994!:  and  Order  N.i  497-G, 
'(  /erev(-fl.Y/.TJ  sun.sff  r/ute.  59  FR  32884  i!  ,.".e  27 
1994,  !Ii  FERC  SM's   i  Regs  ^  lO.jyt.  |l-;.^-  17 
1994;. 

-  Sid.-^dard-.  'J.'  Lotidu.  t  and  Report:^.; 
Sequire::ie-nts  lor  Transportation  and  .MtTiMf 
Ttdrsactinns.  Order  No  5f.f>.  59  FR  12885  (|u,;e  2 
1994!,  Ill  FERC  b>t.)ts.  4  R.-gs  ^  JO  997    iL:".e  I* 
;  )94 
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211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  ^ould  be  &led  on 
or  before  August  30, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  bo 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Secretary 
(FR  Doc.  94-20395  Filed  »-l&-94.  8:45  amj 

BILUNa  CODE  C717-41-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4714-41 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  1, 1994  through 
August  5, 1994  piirsuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  PoHcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  thn 
FR  dated  April  8, 1994  (59  FR  16807) 

Draft  EISs 

ERP  No.  D-AF.S-L99004-AK  Rating 
EC2,  Exxon  Valdez  Oil  Spill  Restoration 
Plan,  Implementation,  Prince  William 
Sound  CiuJf  of  Alaska,  AK. 

Summary:  EPA  expres.sed 
environmental  concerns  based  <m  the 
need  to  ensure  that  the  Trustee  Council 
and  individual  agencies  are  cooperating 
and  coordinating  each  others 
management  actions/objectives.  EPA 
expressed  concerns  over  uncertainties  nl 
habitat  protection  tradeoffs  for  each 
altem<itive.  EPA  recommended  that  the 
final  EIS  include  additional  information 
on  incorporating  agency  management 
actions  into  the  Restoration  Plan  and  the 
difference  of  actual  habitat  protection 
afforded  by  eac;h  alternative. 

ERP  No.  D-BLM-K60027-CA  Ratmg 
EC2.  Southeast  Regional  Wastewater 
Treatment  Plant  and  Geysers  Fffluent 
Pipeline  Injection  Project, 
Improvements,  Funding,  COE  Section 
404  Permit  and  NPDES  Permit,  City  of 
CJearlake,  Lake  County,  CA. 


Summary:  EPA  expressed 
enviroemental  concerns  regarding 
potential  project  impact  to  water 
quality,  water  supply,  wetlands, 
riparian  habitats,  and  fish  and  wildlife 
resources.  EPA  requested  that  these 
issues  be  addressed  in  the  final  EIS. 

ERP  No.  D-^)OI-L39051-AK  Rating 
LO,  Institute  of  Marine  Science 
Infrastructure  bnprovement,  Long-Terra 
Research  and  Monitoring  of  the 
Ecosystem  affected  by  the  Exxon  Valdez 
Oil  SpUl,  Funding,  Seward,  AK. 

Suminary:  EPA  nad  no  objections  to 
the  proposed  action,  but  made  the 
following  suggestion:  include  a 
discussion  on  types  of  chemicals  used 
in  resetirch  laboratories  and  disposal 
methodology. 

ERP  No.  D-NPS-K61130-Fn  Rating 
LO,  HaJeakala  National  Park  General 
Management  Plan  and  Conceptual 
Framework,  Implementation,  Island  of 
Maui,  Maui  County,  HI. 

Summary:  EPAexpressed  a  lack  of 
objecticns  with  the  proposed  action  but 
requested  that  the  final  EIS  assess 
potential  project  impacts  to  water 
quality  caused  by  nonpoint  source 
runoff  find  note  the  designated  uses  of 
water  bodies  in  the  project  area  under 
Hawaii  water  quality  regulations. 

ERP  No.  D-USN-'Fn026-IN  Rating 
EC2,  Great  Lakes  Naval  Training  Center 
Realignment  of  Naval  Training  Centers 
in  Orlando.  Florida;  San  Diego, 
California;  Treasure  Island  and  Combat 
Sysiems  Technical  Schools  Command, 
Man'  Island,  California  and  Relocation 
<»f  Coirmiander  Navy  Recruiting 
Command,  Washington,  DC. 
Implementation,  Lake  County,  IN. 

Sunimary-  EPA  expressed 
Mnvirnnmental  concerns  regarding 
falt»'mative  sites. 

Final  EISs 

1:R}'  No.  FA-COE-K320::8^:A 
Oaklantl  Outer  and  Inner  Harbors,  Deep 
Ur;ift  Navigation  Improvements, 
Updated  Information.  AW :atraz  Dredge 
Material  Disposal  Site  Changed 
Cjinditions,  Implementation.  Alameda 
f  iduiity.  C'A. 

Summary:  Review  oi"  the  final  HS  was 
not  deemed  necessary.  No  formal 
(  oininaiit  letter  was  sent  to  the 
preparing  agcncv. 

I:RI'  No  F.S-liSN-Ll  1013-WA  US 
West  Goast  Homeporting  Program  for 
Fast  Combat  Support  Ships  (AOE-6 
Class),  Updated  Information  concerning 
Drncigmg  and  Dredge  Disposal  at  Pier  D 
Naval  Shipyard  Puget  Sound  for  the 
Berthing  of  (AOE-6  Class)  Ships  and 
Tempcirary  Berthing  of  Deep-Draft 
Ves.sel$.  Sinclair  Inlet,  Bremerton,  WA. 

Summary:  EPA  provided  no  formal 
written  comments.  EPA  had  no 


objections  to  the  preferred  alternative  as 
described  in  the  final  EIS. 

Dated:  August  16. 1994. 
William  D.  Dickerson, 
Deputy  Director,  Office  of  Fedaml  ActMties. 
IFR  Doc.  94-20443  Filed  8-1&-94;  8:45  am| 

BILUNO  COOE  eS60-60-U 

[ER-FRL^714-3] 

Environmental  Impact  Statement^; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  or  (202) 260-5075.   " 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  August  08, 

1994  Through  August  12, 1994  Piu^uant 

to  40  CFR  1506.9. 

EIS  No.  940323.  FINAL  EIS.  AFS,  MT, 
Bear  Timber  Sales.  Implementation, 
Bitterroot  National  Forest,  Darby 
Ranger  District.  Ravalli  County,  MT, 
Due:  September  10,  1994.  Contact; 
Rick  Floch  (406)  821-3913. 

EIS  No.  940324,  DRAFT  EIS.  FHW,  IL, 
FAP  Route  340  Transportation 
Project,  Construction  from  1-55  to  I- 
80,  Funding,  US  Coast  Guard  Permit 
and  COE  Section  404  Permit,  Ciook, 
Dupage  and  Will  Counties,  IL,  Due: 
October  11, 1994.  Contact:  Lyle  Renz 
(217)492-4600. 

EIS  No.  940325.  DRAFT  ElS,  AFS,  CA, 
Eight  Eastside  Rivers,  Wild  and 
Scenic  River  Study,  Suitabifity  or 
Nonsuitability,  Tahoe  National  Forest 
and  Lake  Tahoe  Management  Unit, 
Lajid  and  Rcjsource  Management 
Plans,  Apline.  El  Dorado,  Placer, 
Nevada  and  Sierra  Counties,  CA,  Duo; 
November  18,  1994,  Contact:  Terry 
Randolph (702)  882-3436. 

EIS  No.  940326,  FINAL  EIS.  COE.  DC, 
MD,  Anacoslia  River  and  Tributaries 
Feasibility  Study  relating  to 
Restoration  of  Fish  and  Wild  Habitat, 
Implementation,  Prince  George's  and 
Montgomery  Cos.,  MD,  and  DC,  Due: 
September  10,  1994,  Contact:  Mark  E. 
McKevitt  (410)  962-2650. 

EIS  No.  940327,  DRAFT  EIS,  FHW,  WI,  - 
US  1 2  Whitewater  Bypass 
Improvements,  Buckingham  Road  to    - 
Cox  Road,  Funding,  Right-of-Way  and 
COE  Section.404  Permit,  City  of    . 
Whitewater,  Jefferson,  Rock  and 
Walworth  Counties,  WI,  Due:  October 
14, 1994,  Contact;  janies  Zavoral  (608) 
264-5944. 

EIS  No.  940328,  REVISED  DRAFT  EIS, 
COE,  CA,  San  Gabriel  Canyon 
Sediment  Management  Plan,  Dredging 
and  Disposal  of  Sediments,  Revised 
Information,  COE  Section  404  Permit. 
Special  Use  Permit  and  Right-of-Entry 
Issuance.  Angeles  National  Forest, 
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San  Gabriel  River.  Los  Angeles 
County,  CA,  Due:  October  18. 1994. 
Contact:  Aaron  Allen  (213)  894-0349. 
EIS  No.  940329,  DRAFT  SUPPLEMENT 
FH\V.  PA,  US-22/322/PA-22/Section' 
002/River  Route  Improvements, 
Updated  Information,  Dauphin 
Borough  to  Speeceville  and  a  Section 
orPA-225  through  Dauphin  Borough. 
Funding  and  COE  Section  404  Permit. 
City  of  Harrisburg,  Dauphin  County. 
PA,  Due:  October  07,  1994.  Contact: 
Manuel  A.  Marks  (717)  782-4422. 
EIS  No.  940330.  DRAFT  EIS.  AFS,  ID, 
Salmon  Wild  and  Scenic  River 
Corridor,  Implementation,  Issuance  of 
Special-Use-Permits  for  three  Private 
Camps,  Salmon  National  Forest, 
Salmon  Counly.  ID,  Due:  October  03, 
1994,  Contact:  Steve  Haydon  (208) 
8G,''j-2383. 
i:iS  No.  940331,  FINAL  EiS,  FHTVV,  AZ. 
Red  Mountain  Freeway  (Loop  202) 
Tmnsportation  Facility,  Construction 
from  Salt  Rivor  between  the  Price 
Freeway  on  the  west  and  AZ-87  on 
the  cast,  COE  Section  40-5  and  NPDES 
Permits,  Phoenix  Melropojitan  Area. 
Maricopa  County,  AZ,  Due. 
September  13,  1994,  Contact:  Ken 
Davis  (602)  379-3646. 
LIS  No.  940332,  DR.^FT  EIS.  AFS.  AZ. 
N.M.  Southwestern  Region 
Amendment  of  Forest  Plans, 
Implementation,  Standard  and 
Guidelines  for  Northern  Goshawk  and 
Mo.Kican  Spotted  Owl.  AZ  and  NM, 
Due:  December  01,  1994,  Contact: 
Arthur  S.  Briggs  (505)  842-3212. 
FLS  No.  940333,  DR.^FT  EIS,  USA.  NM. 
White  Sands  Missile  Range  (WSMR). 
Implementation,  Range-wide.  Las 
Cruces.  NM,  Due:  Octo!)er  03,  1994, 
Contact:  Ralph  Holweck  (707)  697- 
6995. 
EIS  No.  940334,  FINAL  EIS.  JUS.  TX. 
AZ.  NM,  CA,  Joint  Task  Force  (JTF)— 
Six  Support  Services  Continuation 
Program,  Implementation, 
Programmatic  EIS.  TX,  NM,  AZ.  CA. 
U.S./Mexico  Border  and  Texas  Gulf 
Coast.  Due:  September  10,  1994, 
Contact:  Eric  Verwers  (817)  334-3246. 
LIS  Np,  940335,  FINAL  EIS,  BLM,  ID. 
Stone  Cabin  Open  Pit  Gold  and  Silver 
.Miue  Development  and  Operation, 
Plan  of  Operations  .Approval  and 
NPDES  Permit  Issuance.  Florida 
'      Mountain,  Boise  District.  Owyhee 
County,  ID  ,  Due:  Septeml>er  19,  1994. 
Contact:  Butch  Peaugh  (208)  384- 
3076. 

Dated:  August  16,  1934 
VVillJain  D.  Dickerson, 

n^}(:!ty  Director.  Offict-  nfFednrc:! Act:vitwH 
|FR  Doc.  94-20444  Filed  fl-18-)4;  84^  am| 
BILLING  CODE  e560-S(MJ 


[FRL-6054-6];  General  NPDES  Permit  No. 
AK-G52-00001 

Draft  General  NPDES  Permit  for 
Seafood  Processors  in  Alaska  in 
Waters  of  the  United  States 

AGENCY:  Environmental  Protection 
Agency,  Region  10. 

ACTION:  Extension  of  the  pubhc 
comment  period. 


SUMMARY:  On  J  jly  28,  1994,  EPA 
proxided  notice  of  the  draft  general 
N.-'tional  Pollutant  Discharg«j 
Elimination  System  (.NPDES)  permit  no. 
AK-G52-0006  for  seafood  proce.osors  in 
Alaska.  The  public  comment  period  and 
public  hearings  were  also  ptjbHshed.  At 
the  request  ofrnterestad  parties,  EPA  is 
today  providing  notice  that  the  pubiic 
ccinuMmt  period  ha^  been  ex-tended. 

Cn!G:NAL  PUS'..IC  NOTICE  ISSUANCE  DATE: 
Mondfv.  July  28,  1994. 

EXTENDED  PUBLIC  NOTICE  EXPIRATiCN 
DATE:  Tuoiddy,  September  13,  11)94. 

PUBLIC  COMMENTS:  L.tcrrst'-d  persons 
may  submit  written  comments  on  the 
■dnift  general  NPDES  p.T;-nit  to  the 
attention  of  Biirney  Hill  at  the  add.-rss 
bf>!uw  All  comments  should  include 
thf:  name^adi'ress,  and  telephone 
ntimber  of  (he  commenter  and  a  concise 
statement  of  comment  and  th:-  relevant 
facts  upon  v\hich  it  is  based.  Comments 
of  cither  support  or  concern  which  are 
directed  at  specific,  cited  permit 
requirements  are  appreciated. 
Comments  must  be  submitted  to  EP.\  on 
or  before  the  extended  expiration  date  of 
the  public  notice. 

ADMINISTRATIVE  RECORD:  The  complete 
administrative  record  for  the  draft 
permit  is  available  for  public  review  at 
the  EPA  Region  10  Library.  lOfh  Floor, 
at  the  address  listed  below.  Copies  of 
the  draft  gt ...  ral  NPDES  permit,  fact 
sheet,  and  the  environmental 
assessment  are  available  upon  request 
from  the  Region  10  Public  Information 
Center  at  l-^00-424^EPA  (4372). 
ADDRESSES:  Public  com.ments  should  be 
ser,;  to:  Environmental  Protection 
A;;pncy  Region  10.  Wastewater 
Man.TKement  av.d  Enforcement  Branch 
(WD-137),  1200  Sixth  Avenue.  .Scutle. 
Washington,  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Burney  Hill,  of  EPA  Region  10,  at  the 
address  listed  above  or  telephone  (206) 
553-1761. 

D.ited.  AuRiist  11.  1994. 
fan  is  Hastings, 

A'<^nnnte  Dm-rtor.  WiitiT  Division. 

IFK  \h-c  14-20442  Filed  8-1S-94:  8  45  umj 

BILLING  CODE  6560-50^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

{Report  No.  2025] 

Petition  for  Reconsideration  and 
Clarification  of  Actions  In  Rulemaking 
Proceedings 

August  16,  1994. 

Petition  for  reconsideration  and 
clarification  have  been  fded  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursunnt  to  47  CFR  1.429(e). 
The  full  text  of  these  dociunents  a«-e 
a\ailable  for  vieu-ing  and  cotiying  in 
Room  239,  1919  .M  Street.  N.\v.. 
U'ashington.  D.C.  or  may  be  purchased 
fro.r.  the  Commission's  copv  contractor 
ITS,  Lie.  (202)  857-3800.  Op-nnsition  to 
these  pel.tions  must  be  f;if,d  S»-'-.{einber 
6,  1994.  See  Section  1.4!bMl)  of^.he 
Co.T.mtssion  s  rules  (47  CFR  1.4(b)(1)). 
Kepli-s  to  an  opposifior.  must  be  filed 
vvithia  10  days  after  the  time  lor  filing 
oppositions  lias  expiivd. 
Subject.  Lxp.inded  InJerconnectinn  with 
Local  Telephone  Company 
Facilities.  (CC  Docket  No.'91  -141 
Transport  Phase  II) 
Nutnber  of  Potiti.ms  Fihd   3 
Subject:  .''iraendmeiil  of  Part  74  of  the 
Commission's  Ruirs  Governing  I'se 
of  Frequennes  ;n  the  I:i-,In!ctiona! 
Te!evi.-,ion  Fixed  Service.  (,MM 
Docket  No.  93-1  tJ6) 
Number  of  Petitions  Filed-  3. 
Federal  Ccimrr.uriiotions  Commissioiu 
Wi'.hara  P.  Caton, 
Ai  tmg  Sfrrttnry: 

IKR  Dm .  &4-20;iG3  Filed  S-ltv-44.  B  45  anil 
BILLING  CODE  671 2-01 -M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficiency  of 
Assets  To  Satisfy  All  Claims  of  Certain 
Financial  Institutions  in  Receivership 

AGENCY;  Fedi-ral  Deposit  Insuranc  e 

C(,rporation. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  IJ.S.C 
1821(c).  the  Federal  Deposit  Insurance 
C:orporation  (FDIC)  was  dulv  appointed 
r-^ceiver  for  the  financial  institution 
specified  in  SUPPLEMENTARY 
INFORMATION. 

The  FDIC  has  determined  that  tlie 
proceeds  which  en  be  realiz.-d  from  the 
liquidation  of  the  as:>ets  of  the  below 
listed  receivership  estate  are  insufficient 
to  wholly  satisfy  the  priority  claims  of 
depositors  against  the  re(.ei\ership 
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estate.  Therefore,  upon  satisfaction  of 
seaued  claims,  depositor  claims  and 
claims  which  have  priority  over 
depositors  under  applicable  law,  no 
amount  will  remain  or  will  be  recovered 
sufBcient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lessor  priority,  including  but  not 
limited  to,  claims  of  general  creditors. 
Any  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tina  A.  Lamoreaux,  Counsel,  Legal 
Division.  FDIC,  1717  H  Street  NW., 
Washington,  D.C.  20006.  Telephone: 
(202) 736-3134. 

SUPPLEMENTARY  INFORMATION:  Financial 
Institution  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfy  All 
Claims. 

The  Early  Bank,  #2507 
Early,  Texas 

Dated:  August  IS,  1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
|FR  Doc.  94-20381  Filed  8-18-94;  8:45  am] 

BU-UNQ  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 
[Docket  R-0846] 

Federal  Reserve  Bank  Services: 
Imputed  Income  on  Clearing  Balances 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comment. 

SUMMARY:  The  Board  is  requesting 
comment  on  a  proposal  to  modify  the 
methodology  for  imputing  clearing 
balance  income  to  more  closely  parallel 
the  practices  of  a  private  sector  service 
provider.  Specifically,  the  Board  is 
requesting  comment  on  a  proposal  to 
change  the  rate  used  to  impute  clearing 
balance  income  from  the  90-day 
Treasury  bill  coupon  equivalent  yield  to 
a  longer  term  Treasur>'  rate  based  on  the 
earning  asset  maturity  structure  of  the 
largest  bank  holding  companies  (BHCs). 
The  intended  effect  of  the  proposal  is  to 
promote  competitive  equity  with  private 
sector  practices  by  matching  the 
maturity  structure  for  investment  of 
clearing  balances  to  the  structure 
revealed  in  bankiiolding  company  data 
on  investments. 

'  DATES:  Comments  must  be  submitted  on 
or  before  September  21.  1994. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0846.  may  be 
mailed  to  William  W.  Wiles,  Secretarv, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 


Constitution  Avenue,  N.W., 
Washington,  D.C.  20551.  Comments  also 
may  be  dehvered  to  Room  B-2222  of  the 
Eccles  Building  between  8:45  a.m.  and 
5:15  p.m.  weekdays,  or  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street  NW.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  be  inspected 
in  Room  MP-500  of  the  Martin  Building 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in  12  CFR 
261.8  of  the  Board's  rules  regarding 
availability  of  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Evans,  Manager  (202/452-3945),  or 
Gwen  Mitchell,  Senior  Accounting 
Analyst  (202/452-3841),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only:  Telecommimications 
Device  for  the  Deaf,  Dorothea  Thompson 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION:  The 
Monetary  Control  Act  (MCA)  requires 
the  Federal  Reserve  Banks  to  establish 
fees  for  their  services  on  a  basis  similar 
to  private  sector  service  providers.  In 
establishing  fees,  the  Board  considers 
objectives  of  fostering  competition, 
improving  the  efficiency  of  the 
payments  mechanism,  and  providing 
financial  services  nationwide. 

Acc»rdingly,  the  Federal  Reserve 
imputes  costs  in  the  private  sector 
adjustment  factor  IPS  AF)  that  are 
intended  to  mirror  private  sector  sales 
taxes,  income  taxes,  cost  of  funds,  and 
FDIC  assessments.  Capital  stnicture, 
equity  and  debt  rates,  and  an  income  tax 
rate  are  derived  from  a  model  of  the 
largest  (in  asset  size)  50  bank  holding 
companies.  The  Federal  Reserve  uses 
the  bank  holding  company  model  to 
place  Reserve  Bank  payment  service 
costs  on  an  equal  footing  with  those 
costs  incurred  by  the  private  sector.  The 
banking  industry  has  accepted  the  BHC 
model  as  a  proxy  for  determining 
Federal  Reserve  imputed  costs. 

In  February  1981,  the  Federal  Reserve 
established  procedures  to  assist 
depository  institutions  with  clearing 
arrangements  at  Reserve  Banks, 
recognizing  that  the  maintenance  of  an 
account  relationship  is  necessar\'  for  (a) 
depository  institutions  that  do  not 
maintain  reserve  accounts  but  desire 
direct-access  to  some  or  all  Federal 
Reserve  priced  services  and  (b) 
depository  institutions  that  do  maintain 
a  reserve  account  but  find  the  reserve 
balance  inadequate  for  their 
transactions. 

Because  clearing  balances  were 
established  as  a  result  of  depository 
institutions  wanting  access  to  Federal 


Reserve  priced  services,  it  was 
determined  that  investment  earnings 
attributable  to  clearing  balances  should 
be  ascribed  to  the  System's  priced 
service  operations,  comparable  to  the 
use  of  these  balances  by  other  service 
providers.  The  1982  annual  financial 
report  of  the  Federal  Reserve  reflected 
these  earnings. 

This  priced  service  revenue  factor,  net 
income  on  clearing  balances  (NICB),  is 
the  difference  between  the  income  the 
Federal  Reserve  imputes  on  clearing 
balances  held  with  the  Federal  Reserve 
System,  less  imputed  reserve 
requirements,  and  the  priced  services 
cost  of  earnings  credits  granted  to 
depository  institutions,  net  of  expired 
earnings  credits.  (Appendix  A  illustrates 
the  current  NICB  calculation.)  The 
private  sector  recognizes  revenue  from 
these  balances  in  a  similar  way. 

In  1982,  under  its  delegated  authority 
rules,  the  Board  approved  a  rate  of 
return  equivalent  to  the  yield  on  the 
short-term  assets  included  in  the  System 
Open  Market  Account  portfolio  for 
calculating  clearing  balance  income. 
The  Federal  Reserve  selected  the  90-day 
Treasury  bill  coupon  equivalent  yield  to 
impute  income  on  clearing  balances. 

A  primary  benefit  of  the  90-day 
Treasury  rate,  which  is  still  used  today, 
is  that  its  yield  is  equivalent  to  the  yield 
on  short-term  assets  currently  included 
in  the  Federal  Reserve's  System  Open 
Market  Account  (SOMA)  portfolio. 
Additionally,  use  of  the  short-term  90- 
day  rate  was  viewed  as  more  closely 
approximating  what  would  have  been 
realized  had  clearing  balance  funds 
been  held  and  invested  by  a  private 
business  firm.  Lastly,  Treasury  yield 
data  are  available  to  the  public.  This 
allows  the  earnings  calculation  to  bo 
replicated  by  the  private  sector. 

The  Reserve  System  recently 
reviewed  the  methodology  used  tc 
impute  income  on  clearing  balances  to 
determine  the  comparability  of  Federal 
Reserve  practices  in  this  area  with 
practices  of  correspondent  banks.  A 
telephone  survey  of  bank  holding 
companies  was  conducted  to  determine 
the  types  of  as.sets  in  which 
correspondent  banks  invest  clearing 
balance  funds. 

Survey  results  showed  that,  although 
correspondent  banks  pay  earnings 
credits  based  on  a  short-term  rate  (90- 
day  Treasury  bill),  their  investment  of 
clearing  balance  funds  is  determined  by 
the  economic  enviromnent,  their  rihk 
policies,  and  investment  opportunities 
available.  The  survey  participants    , 
identified  a  range  of  investment  options 
including,  loans,  securities,  and 
overnight  funds. 
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It  was  observed  that  correspondent 
banks  may  exercise  a  broad  range  of 
investment  opportunities  whereas  the 
Federal  Reserve  has  adopted  a  more 
restrictive  practice.  Since  Reserve  Bank 
imputed  investments  do  not  reflect 
correspondent  bank  practices,  the 
approach  is  inconsistent  v/ith  other 
areas  of  priced  service  accounting. 
Other  areas  of  priced  service  accounting 
either  draw  on  actual  Resen-e  Bank 
costs,  or  are  imputed  based  on  BHC 
data.  More  important,  over  time,  by 
computing  clearing  balance  income  in 
the  current  fashion,  the  Federal  Reser\e 
may  be  understating  clearing  balance 
revenue,  increasing  costs  of  Federal 
Reserve  priced  sen,'ices,  and  setting 
prices  higher  than  necessary  to  promote 
effective  competition  and  efficient 
payment  services. 

The  proposal  under  consideration  by 
the  Board  of  Governors  is  to  determine 
the  maturity  structure  of  short-. 
intermediate-,  and  long-term  securities 
assets  from  the  BHC  model  and  impute 
income  based  on  published  matching 
term  Treasury  yields.  The  Board  is 
considering  the  BHC  structure/Treasur>- 
yields  method  because  it  promotes 
competitive  equity  with  private  sector 
practices  by  matching  the  maturity 
structure  for  investment  of  clearing 
balances  to  the  structure  revealed  in 
bank  holding  company  data  on 
investments. 

One  problem  with  attempting  to 
match  the  earnings  realized  by  bank 
holding  companies  is  that  the  risk 
premium  for  the  private  sector  is 
difficult  to  manage  and  approximate. 
Also,  the  Federal  Reserve  could  not 
determine  administrative  costs  from 
available  data.  Therefore,  the  Board 
believes  that  the  Treasury  rate  provides 
a  reasonable  proxy  for  the  actual  rate 
realized  by  bank  holding  companies  on 
clearing  balances,  without  the  risk 
premium  associated  with  holding 
company  investments  and 
administrative  costs  incurred  managing 
portfolio  risk.  Bank  holding  company 
maturity  structures  and  Treasury  yields 
are  publicly  available  so  that  the  NICB 
calculation  can  be  replicated  by  the 
private  sector.  The  recommended 
approach  provides- longer  term 
investments,  which  would  produce 
higher  earnings,  assuming  an  upward 
sloping  yield  cur\'e. 

Proposed  isnCB  Computation 

An  estimate  of  NICB  is  prepared 
annually.  Under  the  recommended 
methodology,  selected  earning  assets 
include  Federal  funds,  repurchase 
agreements,  and  securities.  Those 
investments  were  chosen  because  they 
most  closely  represent  the  Trea.sury 


function  investments  of  the  private 
sector.  The  earning  assets  maturity 
structure  of  the  BHC  model  would  be 
defined  as  follows:  less  than  one  year 
(short-term),  one  -to  -five  years 
(intermediate-term)  and  greater  than  five 
years  (long-term).  The  maturity 
structure  would  be  calculated  from  the 
most  recent  four  quarters  of  Y9  data. 
The  Y9  is  a  quarterly  BHC  report  filed 
with  the  Federal  Reserve  and  is 
generally  available  to  the  public  50  to  60 
days  after  the  close  of  the  quarter.  For 
example,  four  quarters  for  1992  would 
be  used  for  the  1994  earnings  rate 
estimate,  which  would  be  calculated  in 
the  fall  of  1993.  Similarly,  1992  BHC 
data  are  used  for  the  1994  PSAF 
calculation.  Historical  rates  are  usftd 
because  the  Board  has  decided  in 
previous  instances  to  avoid  the 
appearance  of  forecasting  interest  rates. 

Published  matching-term  Treasury 
yie'.ds  would  be  applied  to  the  maturity 
percentages  and  summed  to  develop  the 
eanungs  rate.  The  Board  intends 
initially  to  use  shorter  term  Tredsur>' 
rates.  In  this  regard,  a  three-mo.ith 
Treasury  yield  would  be  used  for  the 
short-term  rate  maturity  portion.  A  one- 
year  Treasury  yield  would  be  used  for 
the  intermediate-term,  and  a  five-year 
Treasury  yield  would  be  applied  for  the 
long-term  portions.  Current  year-to-date 
(approximately  four  months)  week- 
ending average  Treasury  yields  from  the 
Federal  Reserve  H.15  Statistical  Release 
would  be  used  for  the  estimate.  The 
recommended  maturity  structure  and 
applicable  Treasury  yields  are  shou-n 
below. 


BHC 

matunty  struc- 

Treasury 

Weighted  aver- 

ture 
(A) 

yield  (B) 
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%  Investment 

Three- 
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<  1  year. 

montti  ...... 

%  Investments 

One- 

■?<) 

1-5  years 

year  

%  Investment 

Five-  

% 

5+  years. 

year  

Total 

Weighted  aver- 
age esti- 

mated rate. 

Actual  NICB  results  are  imputed 
monthly.  Under  the  recommended 
methodologv'.  the  maturity  structure 
developed  in  the  calculation  of  the 
estimate  would  be  held  constant  for  the 
year  however,  current  monthly 
Treasury  yields  would  be  applied  to  the 
percentages  to  develop  the  weighted 
average  earnings  rate.  The  week-ending 
average  yields,  as  published  in  the 
Federal  Reserve  H.15  Statistical  Release, 
would  be  ust^d  to  calculate  the  monthly 
rate 


The  following  table  illustrates  the 
result  of  this  recommendation  compared 
with  the  current  methodology  using 
1994  projections. 

1994  NICB  Estimate  (S  Miixions) 


BHC  struc- 

Current 

ture  and 

Mettxjd 

treasury 
yield 

Clearing  t»larK« 

irxxKTte: 

InvestaWe  funds 

S5.4178 

S5.417.8 

Earntngs  rate 

3  C877».o 

4  1109<Vo 

Earnings  on  in- 

vested portion 

of  clearing  bal- 

ances   

1673 

?22  7 

Cost  of  eamings 

credits: 

Cost  (Fed  funds 

rate)  

30079»'o 

3  0079% 

Net  cost  of  earn- 

ings credits  .. . 

141  9 

141.9 

Net  lr>come  on 

deanng  tjal- 

ances  , 

S25.4 

S80.8 

Had  the  recommended  approach  been 
in  place  for  the  1994  estimate,  clearing 
balance  earnings  would  have  increased 
S55.4  million  or  33.1  percent,  from 
S167.3  million  using  the  current  method 
to  $222.7  million.  This  is  due  to  a  102 
basis  points  increase  in  the  earnings 
rate,  from  3.0877  percent  in  the  current 
method  to  4.1109  percent '.  NICB  would 
have  increased  from  $25.4  million  in  the 
current  method  to  $80. 8  million. 

Moreover,  the  Board  believes  that 
investment  decisions  made  by  BHCs  are 
not  static.  Instead,  these  decisions  are 
the  result  of  several  considerations, 
including  the  economic  environment, 
their  risk  policies,  and  investment 
opportunities  available.  Consequently, 
the  Board  recognizes  that  the 
recommended  methodology  may  require 
further  adjustment  based  on  economic 
situations  or  new  investment 
opportunities.  Prudent  private  sector 
investors  would  be  aware  of  changing 
variables  and  would  make  the  n«  i  essarv 
investment  changes  to  reflect  mu.-ket 
conditions. 

Accordingly,  the  Board  would 
propose  to  make  such  adjustments, 
without  public  comment,  unless  the 
adjustment  entails  a  change  in  the 
methodology.  Therefore,  imputed 
investment  income  would  be  subject  to 
the  Board's  approval  as  are  fee 
schedules  for  Federal  Re.s»'r\e  priced 
serv  ices  and  the  PS.\F 


'  The  iniputfxl  »-eighred  dVf  rogt!  ea.-::!;igv  rail-  i> 
der.ved  as  follows  (short,  interinediale.  and  liirg- 
Ittrm.  n>spectivn!v):  ((32.67%  •  3.0877%)  ♦  (27.5«"v 
*  3.  t88<l%|  ♦  (39  75%  •  5  462r,'<^j)  =  4  :10<»% 
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In  summary,  the  current  short  term 
nature  of  Federal  Reserve  clearing 
balance  income  is  not  representative  of 
the  behavior  of  most  correspondent 
banks.  Although  the  recommended 
methodology  still  does  not  purely  match 
BHC  activity,  the  Board  believes  that  it 
more  closely  parallels  the  practices  of  a 
private  sector  service  provider.  The 
recommended  methodology  also 
complies  with  Federal  Reserve  pricing 
principles  The  Board  also  believes  that 


the  Tneasury  rate  provides  a  reasonable 
proxy  for  the  actual  rate  realized  by 
bank  holding  companies  on  clearing 
balances.  The  Treasiu^  rate  is  simpler  to 
administer  because  it  does  not 
incorporate  a  risk  premium  or 
administrative  costs  of  managing 
portfolio  risk.  The  Board  requests 
comments  on  the  proposal  to:  (a)  change 
the  methodology  for  imputing  clearing 
balance  income  to  more  closely  parallel 
the  practices  of  a  private  sector  service 


provider  and  (b}  change  the  rate  used  tn 
impute  clearing  balance  income  from 
the  90-day  Treasury  btU  coupon 
equivalent  yield  to  a  longer  term 
Treasury  rate  based  on  the  earning  asset 
maturity  structure  of  the  largest  BHCs. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Re!;er\'e  System,  August  12. 1994. 
William  VV.  Wiles, 
Secretary  of  the  Board. 
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City  Holding  Company,  et  ai.;  Notice  of 
Applications  To  Engage  de  novo  in 
Permissible  Nont>anlcing  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Banlc  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reascHiably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  qiiestions  of 
tact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
-bearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  8,  1994, 

A.  Federal  Reaerre  Bank  of 
Richmond  (Uoyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  City  Holding  Company,  Charleston, 
West  Virginia;  to  engage  de  novo  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  for  the 
•ccoimt  of  City  Holding  Company  or  for 
the  accoimt  of  its  affiliate  banks, 
pursuant  to  §  225.25(b)(1)  the  Board's 


Regulation  Y.  The  geographic  area  to  be 
served  is  West  Virginia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  PJrsl  National  Summit  Bancshnres, 
Inc.,  Crested  Butte,  Colorado;  to  engage 
de  nas/o  through  its  subsidiary  First 
Summit  Mortgage  Company,  Crested 
Butte,  Colorado,  and  The  Summit 
Insurance  Company,  Crested  Butte, 
Colorado,  in  making,  acquiring,  and 
servicing  loans  such  as  would  be  made 
by  a  mortgage  company,  and  selling 
insurance  in  a  towTi  of  less  than  5,000 
people,  pursuant  to  §§  225.25(b)(i)(iii) 
and  (A)  of  the  Board's  Regulation  Y 

BoaH  of  Governors  of  the  Federal  Ftcsene 
System.  August  15,  1994. 
lenni&r  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc:.  94-20409  Filed  8-18*4,  8:43  am] 
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Rrst  Citizens  Bancorp,  Inc.,  et  al.; 
FonnDtk>ns  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  12,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Citizens  Bancorp,  Inc., 
Monfoeville,  Alabama;  to  become  a 


bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Citizens  Bank  of  Monroe  County, 
Monroeville,  Alabama. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  4l  1 
Locust  Street,  St.  Louis,  Missouri  63166; 

1.  Independent  Southern  Bancsharei, 
Inc.,  Brownsville,  Tennessee;  to  acquire 
25  percent  of  the  voting  shares.of 
Commerce  Bancshares,  Inc.,  Trenton. 
Tennes.see,  and  thereby  indirectly 
acquiie  Bank  of  Commerce,  Trenton, 
Tennessee.  Commerce  Bancshares.  Inc., 
Trenton.  Tennessee,  proposes  to  become 
a  bank  holding  company  by  acquiring 
100  prrcent  of  the  voting  shares  of 
Trenton  Bancshares,  Inc.,  Trenton, 
Tennessee,  and  thereby  indirectly 
acquire  Bank  of  Commerce,  Trenton, 
Tennessee. 

2.  Mark  Twain  Bancshares,  Inc.,  St. 
Louis,  Missouri;  to  acquire  66.7  percent 
of  the  voting  shares  of  United  Ksuosas 
Bank  Croup,  Inc.,  Merriam,  Kansas,  and 
thereby  indirectly  acquire  United 
Kansas  Bank  &  Trust,  Merriam,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  15, 1994. 
JenniCer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
|FR  Doc.  94-20410  Filed  8-1S-94;  8:45 am) 
BlUiNa  CODE  «21»«>-f 


Karl  L.  Meyer,  et  al.;  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Qiange  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Ad  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the    - 
notic^  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  thiat  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  8, 1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

I.  Karl L  Meyer,  Greenwich, 
Connecticut;  to  acqidre,  as  tbe  result  of 
a  stock  redemption,  13.85  percent  of  the 
voting  shares  of  Home  Port  Bancorp, 
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Inc..  Nantucket.  Massachusetts,  and 
thereby  indirectly  acquire  Nantucket 
Bank,  Nantucket.  Massachusetts. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

I.John  W.  MacGregor.  II.  Drummond. 
Oklahoma;  to  acquire  61.45  percent  of 
the  voting  shares  of  Drummond 
Bancshares.  Inc. .  Drummond, 
Oklahoma,  and  thereby  indirectly 
acquire  Bank  of  Dmmmond, 
Drummond,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  15.  1994. 
lennifer  J.  lohnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  94-20411  Filed  8-18-94:  8:45  am] 

BILUNG  CODE  621fr«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Health  Statistics  for  Minority  and  Other 
Special  Populations:  Meeting 

Pursuant  to  Pub.  L.  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  committee  meeting. 

Name;  NCVHS  Subcommittee  on  Health 
Statistics  for  Minority  and  Other  Special 
Populations. 

Time  and  Date:  9:00  !i  r'    -nOp.m. 
September  14,  1994. 

Place.  Room  337A-339.\.  Hubert  H 
Humphrey  Building,  200  Independence 
Avenue  S\V..  Washington,  DC.  20201 

Status:  Open. 

Purpose:  The  Subcommittee  will  consider 
some  examples  of  Federally-supported 
research  in  the  area  of  minoritv  health 
statistics  as  part  of  an  overall  effort  to 
understand  the  current  state  of  minority 
health  research,  which  will  sen.e  as  a  ham 
for  future  recommendations. 

Contact  Person  for  More  Iiifomiation 
Substantive  program  info.Tnation  as  well  as 
5Limm.3ries  of  the  meeting  and  a  roster  of 
conirr.r.tee  memb-rs  may  be  obtamed  from 
Ga:l  F  Fisher.  Ph  0  ,  Executive  Secretary, 
NCVHS,  NCHS.  Room  1100,  Presidential 
Building.  6525  Belcrest  Road,  Hvattsvilie 
Maryland  20782.  telephone  30!  '416-7050 

Dated:  .August  12,  1944 
.William  H.  Gimson, 
.4<-f;;;t;  .\>iocinte  D:n\tor  for  Pohcy 
CoorJmntion.  Centers  for  Disease  Control  arri 
Prevention  {CDC} 
!FR  Dor   oi_-,o4i';'Ptied  H-lrt-^4;  8  45  am] 

9ILUNG  C00€  4l6:>-ia^ 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS);  Subcommittee  on 
State  and  Community  Health  Statistics: 
Meeting 

Pursuant  to  Pub.  L.  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  NCVHS  Subcommittee  on  State  and 
Community  Health  Statistics. 

Time  and  Date:  9  a.m.-5  p.m..  September 
20.  1994. 

Place:  Room  303A.  Hubert  H.  Humphrey 
Buildmg.  200  Independence  Avenue  SW.. 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  meet  to 
discuss  issues  related  to  State  and 
com.munity  statistics  and  to  develop  a  work 
plan  for  the  coming  year. 

Contact  Person  For  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary 
NCVHS.  NCHS,  CDC.  Room  1 100. 
Presidential  Building,  6525  Belcrest  Road. 
Hyattsville.  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  August  12,  1994. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Con  trol  and 
Prevention  (CDC). 

[FR  Doc.  94-20414  Filed  8-18-94;  8:45  am) 
BILUNG  CODE  4163-1»-M 


Food  and  Drug  Administration 
[Docket  No.  94F-0257] 

Bet2  Laboratories;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


SUMMARY;  7  he  Food  and  Drug 
Administration  (FDA)  is  announci.ag 
that  Bttz  Laboratories  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  the  copolymer  of  the 
-sodium  salt  of  acrylic  acid  with 
polyethyieneglycol  al!yl  ether  in  pap^r 
millboiiers. 

DATES:  Written  com.T.ents  on  the 
petitioners  environmental  assessment 
by  September  19,  1994. 

ADDRESSES:  Submit  written  coin.T.enS 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-2.^,  12420 
Parklawn  Dr.,  Rockville.  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Robertson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 


216).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4426)  has  been  filed  by 
Betz  Laboratories.  4636  Somerton  Rd.. 
Trevose.  PA  19053.  The  petition 
proposes  that  the  food  additive 
regulations  in  §  176,170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  the  copolymer  of  the  sodium 
salt  of  acrylic  acid  with 
polyethyieneglycol  allyl  ether  in  paper 
mill  boilers. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Pohcy  Act  (40  CFR  1501.4  (b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petiti6n 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  [insert  date 
30  days  after  date  of  publication  in  the 
Federal  Register),  submit  to  the  Dockets 
Management  Branch  (address  above) 
WTitten  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  pm.. 
Monday  through  Friday.  IDA  will  also 
place  on  public  display  any 
amendments  to.  or  com.ments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  jietition  results  m  a  regulation,  the 
notice  of  availability  of  the  agencv's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  findmg  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c) 

Dj'ed   .\i.o.;st  i:    ri')4 
Fred  R.  Shank, 

Direct^.-.  C-r't^r  ^or  Food  Safety  and  Applied 
Suttithin 

iFR  D.)i    94-204  50  Ftl-d  H-'.rt-Qa,  H  4t  ami 
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National  Insfltutes  of  Health 

M— tinga  of  tfw  Alternative  Medicine 
Program  Advisory  Council  aruf  Its 
Subcommittees 

Pursuant  to  P.L  92-463,  notice  is 
liereby  given  of  the  meeting  of  the 
Alternative  Medicine  Program  Advisory 
Council  and  its  subcommittees.  The  full 
Council  will  meet  on  August  31  from 
8:30  a.m.  to  recess  and  on  September  1 
from  8:30  ajn.  to  12:15  p.m.  in  Building 
31,  C  Wing,  Conference  Room  6, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland.  The 
subcommittees  will  meet  on  September 
1  from  2:15  p.m.  to  adjouinroent.  The 
location  of  the  meetings  of  the 
subcommittees  will  be  announced 
during  the  full  Council  meeting. 

The  purpose  of  the  meeting  will  be  to 
famiUarize  Council  members  with  the 
opoBtions  and  programs  of  the  OfHce  of 
Alternative  Medicine  and  to  organize 
subcommittees.  The  agenda  for  the  full 
Council  meeting  will  include  a 
discussion  of  the  Coimcil's  duties  and 
responsibilities  and  reports  on  the 
activities  of  the  Office  of  Alternative 
Medicine  and  the  sponsored  research 
program.  The  agendas  for  the  meetings 
of  the  subcommittees  will  include 
discussion  of  operations  and  future 
activities. 

Ms.  Beth  Clay,  Committee 
Management  QSicer,  OfBce  of 
Alternative  Medicine,  NIH,  6120 
Executive  Blvd..  Suite  450,  Rockville, 
MD  20892-9904.  phone  (301)  402-2467, 
fax  (301)  402-4741,  will  hunish  the 
meeting  agenda,  roster  of  committee 
members,  and  substantive  program 
information  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
'  interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Clay  at  the  above  location  no  later  than 
August  22, 1994. 

Dated:  August  12, 1994. 
Susan  K.  Feldraan, 

Committee  Management  Officer,  NIH. 

|FR  Doc  94-20401  Filed  8-ia-94;  8:45  am| 

BtUJMG  COM  414(M)1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Omoe  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-335O-M-07] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless;  Notice 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HIJD. 

ACTION:  Notice. 

SUMIKIARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  David  J.  Pollack,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-^300;  TDD  number  for  the  hearing- 
and  cpeech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 
2908  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
P.L.  103-160  (Pryor  Act  Amendment) 
and  with  56  FR  23789  (May  24, 1991) 
and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
pubhshing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  r«al  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
invtaitory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21 , 
1993  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 
Administration.  No.  88-25a3-OG 
(D.riC). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  the  suitable  properti«Js  will 
be  made  available  for  use  to  assist  the 
homeless. 

Ppjperlies  listed  as  suitable/available 
will  be  aviiilable  exclusively  for 
homeless  use  for  a  period  of  t>0  days 
from  the  date  o[  this  Notice.  Please  be 
advised,  in  accordance  with  tlie 


provisions  of  the  Pryor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  Iiy  the 
Eiepartment  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  ofhuildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  tho 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  ho 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  ofhuildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  intm^st  to 
HHS,  addressed  to  Judy  Breitmui, 
Division  of  Health  Facilities  Planning, 
U.S.  Pubhc  Health  Service,  HHS,  room 
17A-10,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportimity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  thi.s 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitabiUty  should 
call  the  toll  free  information  line  ai  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  David  ).  Pollack  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  prop<;rties  identified  in  this 


Notice  (/.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane.  Deputy  Division  Director.  Dept,  of 
Navy,  Real  Estate  Operations,  Naval 
Facihties  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  Corps  of 
Engineers:  Gary  B.  Paterson,  Chief,  Base 
.  Realignment  and  Closure  Office, 
Directorate  of  Real  Estate^  20 
Massachusetts  Ave.,  NW,  Rm.  4133. 
Washington,  DC  20314-1000;  (202)  272- 
0520;  U.S.  Air  Force:  John  Carr,  Realty 
Specialist,  HQ-AFBDy»VBDR.  Pentagcm. 
Washington,  DC  20330-5130;  (703)  696- 
5569;  (These  are  not  toll-free  numbers). 

Dated:  August  12, 1994. 
Jacquie  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V.  Federal  Surpim  Property  Program 
Federal  Ragtatar  Rnort  fbr  M/l  8^ 
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SuitabWATailaMe  Properties 

Building  (by  State) 

California 

Bldg.  1200 

Mather  Air  Force  Base 

intersection  of  Mather  Dr.  &  W.  Mather 

Dr.Co:  Sacnunento  CA  95655- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199430001 
Status:  Pryor  Ameodment 
Basecloeure       Number  of  Unitr  1 
Comment:  81,970  sq.  ft,  1 -story  coBarete/ 

river  rock  fecade,  most  recent  use— 

supermarliat  and  warehouse 
Bldg.  1400 

Matber  Air  Forra  Base 
N  side  of  Airmen  Way  at  DrlscollCa- 

Sacramento  CA  95655- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199430002 
Status:  Pryor  Amendment 
Base  closure        Number  of  Units:  1 
CommeDt:  15,984  sq.  ft,,  l-story  wood/brick 

veneer,  most  recent  use  club 
BWg.  1425 

Mather  Air  ForcB  Base 
Comer  of  Airmen  Way  at  DristoiiCo: 

Sacramento  CA  95655- 
Landholding  Agency:  Air  Forre-BC 
Property  Number  19940003 
Status:  Prj'or  Amendment 
Base  closure        Number  of  Units.  1 
Comment:  14,432  sq.ft.,  concrete/brick 

veneer,  most  recent  use  motion  picture 

theater. 

15  Sewage  Pumping  Facilities 

Naval  Station  Treasure  IslandCo;  San 
Francisco  CA  94130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420192 

Status:  Pryor  Amendment 

Base  closure        Number  of  Units:  15 

Comment:  various  sq.  ft.  sewage  pumping 
slation/alieds  &  Industrial  waste  treatment 
bidgs.,  sdieduled  to  be  vacated  9/97 


Indiana 

Water  Pumping  Station 

Jefferson  Proving  Ground  (Off-Site) 

West  Main  St. 

Madison  Co:  Jefferson  IN  47250- 

Landholding  Agency:  COE-BC 

Property  Number  329430005 

Status:  Pryor  Amendment 

Base  closure        Number  of  Units:  1 

Comment  1,809  sq,  ft.  brick  pump  station  % 

2—144  sq.  ft.  (each  pump  houses,  possible 

lead  base  paint 

Land  (by  Statef 
California 

Land— 667.81  Acres 

Hamilton  Army  Airfield 

Novate  Co:  Marin  CA  94943- 

Landbolding  Agency:  COE-BC 

Property  Number:  329420001 

Status:  Pryor  Amendment 

Base  closure       Number  of  Unit*  i 

Comment:  867.81  aoea.  potential  flooding 
when  DGD  vacates  base  and  levees  ft 
pumps  are  inopwrable.  Includes  airport 
runway  and  airfield. 

Land  w/structures 

Hamilton  Army  Airfield 

Novato  Co:  Marin  CA  94949 

Landholding  Agency:  COE-BC 

Property  Number:  329430004 

Status:  Pryor  Amendment 

Base  closure       Number  of  Unite:  1 

Comment:  approx.  52.19  acres,  land 

improved  wA)ldg8.,  bldgs.  published  on  6/ 
3/94,  potential  flooding  when  DGD  vacates 
ba.se  and  levees/pumps  are  inoperable, 
potential  access  restrictions. 

|FR  Doc.  94-20349  Filed  S-18-94;  8:45  am| 

BtLUNO  COOC  4210-»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-«5a-04-«333-1 1  :NV5-83-^;  »-00l541 

Nevada:  Temporary  Closure  of  Certain 
Public  Lands  in  the  Las  Vegas  DIstrtct 
for  Management  of  the  1994  "GoM 
Coast  300"  Off-Highway  Vehicle  |OHV) 
Race 

ACTION:  Temporary  closure  of  certain 
Public  Lands  in  Clarlt  County.  Nevada, 
on  and  adjacent  to  tlie  1994  "GOLD 
COAST  300"  race  course  on  September 
10,  1994.  Access  will  be  limited  to  race 
officials,  entrants,  law-enforcement  and 
emergency  personnel,  licensed 
permittee(s)  and  right-of-way  grantees. 


SUPPLEMENTARY  INFORMATKJH!  Ce.rfain 
public  lands  in  the  Las  Vegas  EHstrict, 
Clark  County,  Nevada  will  be 
temporarily  closed  to  public  access  from 
0001  hours,  September  10, 1994.  to  1700 
hours.  September  10, 1994.  to  protect 
persons,  property,  and  public  land 
resources  on  and  adjacent  to  the  SCORE 
International.  1994  "GOUi  COAST  300" 


OHV  race  course.  Spectators  are 
restricted  to  the  start/finish,  and  the 
area  shown  as  the  high  speed  test 
section,  parallel  the  paved  M5  frtmtace 
road  only. 

These  temporary  closures  and 
restrictions  are  made  pursuant  to  43 
CFR  Part  8364.  The  public  lands  to  be 
closed  or  restricted  are  those  lands 
adjacent  to  and  including  roads,  frails 
and  washes  identified  as  the  1994 
"GOLD  COAST  300"  OHV  race  course 

The  following  public  lands  restricted 
or  closed  are  described  as:  The  Hidden 
Valley  Area.  T.  23  S..  R.  61.  E.,  all  of 
sections  1  through  36;  T.  24  S..  R.  61. 
E.,  all  of  sections  1  throu^  36.  The  Erie 
area,  T.  24  S.,  R.  60.  E.,  all  of  sections 
1  through  36;  T.  23  S.,  R.  60.  E.,  all  of 
section  36.  The  Jean  area,  T.  25  S.,  R.  59. 
E..  all  of  sections  1  through  36.  The  Jean 
Lake  area,  T.  25  S.,  R.  60.  E..  all  ol 
sections  1  through  36;  T.  25  S.,  R  61. 
E.,  all  of  sections  1  throu^  36.  The 
Roach  Lake  area,  T.  26  S.,  R.  59.  E.,  all 
of  sections  1  through  36;  T.  27  S.,  R.  59. 
E.,  all  of  sections  1  through  36.  TTie  Beer 
Bottle  Pass  area,  T.  26  S.  R.  6a  E.,  all 
of  sections  1  through  36.  The  Lucy  Grey 
area,  T.  27  S.,  R.  60.  E.,  all  erf  sections 
1  through  36. 

The  above  legal  land  descriprtions  are 
for  public  lands  within  Clark  County, 
Nevada.  A  map  showing  specific  areas 
closed  to  public  access  is  available  from 
the  following  ELM  ofBce:  the  Las  Vegas 
District  Office,  P.O.  Box  26509,  Las 
Vegas,  Nevada  89126,  (702)  647-5000. 
Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
Part  8364  may  be  subject  to  the 
penalties  provided  in  43  CFR  8360.7 

Dated:  August  12. 1904 
Colin  P.  Omstensen, 

Acting  District  Manager.  Las  Vegas  Distnci. 
iFR  Doc.  94-20459  Piltd  8-18-94;  8:45  ami 

BILLING  CODE  431&-»4C-H 


[OR-01 4-4333-04;  GP4-260J 

Emergency  Road  Closure  and 
Restrictions;  Wood  River  Ranch 

AGENCY:  Bureau  of  Land  Manajjcmerit, 
Lakeview  District.  Klamath  Falis 
Resource  Area. 
ACTION:  Ihjblic  notice. 


SUMMARY:  The  uortb  half  of  the  Wood 
River  Ranch.  1.600  acres,  acquirvd  by 
ELM  in  Klamath  County  is  closed  to 
motorized  vehicular  travel  from  tiie  i:me 
of  acquisition  until  completion  of  the    . 
Management  Plan.  Tlie  area  will  br 
open  for  day  use  only.  Dav  use  is 
defined  as  two  hours  t)efore  sunrise  and 
once  half  hour  after  sunset.  Overnight 
camping  is  prohibited.  No  fires  of  any 
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kind  are  pennitted.  No  personal 
property  such  as  hunting  decoys,  tents, 
etc.,  can  remain  on  the  Wood  River 
Ranch  during  the  overnight  hours.  Pit 
hunting  blinds  may  not  be  dug  on  the 
property. 

These  restrictions  are  necessary  to 
prevent  resource  damage  to  soil,  roads, 
vegetation,  including  spread  of  noxious 
weeds  and  possible  damage  to  cultural 
resources.  Limitations  are  also  necessary 
to  reduce  the  development  of  trails/ 
roads  due  to  unregulated  cross  country 
travel.  Vehicles  used  for  administrative, 
emergency,  and  law  enforcement  will  be 
exempt  from  the  motor  vehicle 
restrictions.  Adjacent  landowners,  their 
agents  and  employees,  with  a  right-of- 
way  for  access,  may  use  vehicles  on  the 
dike  roads  only  to  gain  access  to 
adjacent  private  property,  may  not  take 
vehicles  off  of  the  dike  roads,  and  while 
on  the  Wood  River  Ranch,  may  not  off- 
load personnel,  personal  property  or 
equipment.  Motorized  boats  are  not 
considered  motorized  vehicles  but  their 
use  is  restricted  to  the  permanently 
flooded  marsh. 

SUPPLEMENTARY  INFORMATION:  Any 
person  who  fails  to  comply  with  this 
closure/restriction  order  is  subject  to  the 
penalties  provided  in  8360.0-7. 
Violations  are  punishable  by  a  flne  not 
to  exceed  Jl, 000  and/or  imprisonment 
not  to  exceed  12  months. 

For  more  information  contact: 
Lakeview  District,  Klamath  Falls 
Resource  Area  Manager,  A.  Barron  Ball. 
2795  Anderson  Avenue,  Building  25, 
Klamath  Falls.  OR  97603;  503-«83- 
6916. 

Dated:  August  2. 1994 
A.  Barron  Ball. 

Klamath  Falls  Resource  Area  Manager. 
IFR  Doc.  94-20466  Filed  9-18-94;  8:45  ami 

BILUNG  CODE  «31»-3»-M 


[MT-921 -04-41 20-03-P;  NOM  83357] 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office. 
ACTION:  Notice  of  invitation. 

Members  of  the  public  are  hereby 
invited  to  participate  with  The  Coteau 
Properties  Company  in  a  program  for 
the  exploration  of  coal  deposits  owned 
by  the  United  States  of  America  in  the 
following-described  lands  located  in 
Mercer  County.  North  Dakota 

T.  146  N.  R.  87  W  .  5  p  m. 
Sec.31:NEv, 

160.00  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notify,  in 
UTiting.  both  the  State  Director.  Bureau 
of  Land  Management.  P.O.  Box  36800. 


Billings.  Montana  59107-6800;  and  The 
Coteau  Properties  Company,  HC  3,  Box 
49,  Beulah.  North  Dakota  58523,  Such 
wTitteo  notice  must  refer  to  serial 
number  NDM  83357  and  be  received  no 
later  than  30  calendar  days  after 
publication  of  this  Notice  in  the  Federal 
Register  or  10  calendar  days  after  the 
last  publication  of  this  Notice  in  the 
Beulah  Beacon,  whichever  is  later.  This 
Notice  will  be  published  once  a  week 
for  2  consecutive  weeks  in  the  Beulah 
Beacon. 

The  proposed  e.xploration  program  is 
fully  described  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management.  The  exploration  plan,  as 
submitted  by  The  Coteau  Properties 
Company,  is  available  for  public 
inspection  at  the  Bureau  of  Land 
Management,  Montana  State  Office, 
Granite  Tower  Building.  222  North  32nd 
Street,  Billings,  Montana,  during  regular 
business  hours  (9  a.m.  to  4  p.m.) 
Monday  through  Friday. 

Dated:  August  10.  1994. 
Francis  R.  Cherry,  Jr., 

Acting  State  Director. 

[PR  Doc.  94-20393  Filed  8-18-94;  8:45  am) 

BILUNC  COOE  4310-O^4-P 


PD-010-04-406A-02;  IDI-29233] 

Stone  Cabin  Mine,  ID;  Final 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTIOM:  Notice  of  availability  of  final 

environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  and  43  CFR  3809  (Mining 
Regulations)  the  Bureau  of  Land 
Managpment  (BLM)  as  lead  agency  has 
prepared,  by  a  third  party  contract,  a 
final  environmental  impact  statement 
(EIS)  on  a  Plan  of  Operations  for  the 
proposed  Stone  Cabin  Mine.  The 
Environmental  Protection  Agency  (EPA) 
and  the  Corps  of  Engineers  (COE)  are 
cooperating  agencies.  The  final  EIS  is 
now  released  and  is  available  to  the 
public. 

DATES:  Comments  on  the  EIS  will  be 
accepted  until  September  19.  1994. 
ADDRESSES:  Copies  of  the  final  EIS  are 
available  from:  Bureau  of  Land 
Managpment,  3948  Development 
Avenue.  Boise,  ID  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Minckler,  Team  Leader  at  the 
address  above.- Telephone  (208)  384- 
3300. 

SUPPLEMENTARY  INFORMATION:  The  Stone 
Cabin  Mine  is  a^roposed  open-pit  gold 


and  silver  mine  located  in  the  Owyhee 
Mountains  In  Southwestern  Idaho.  The 
mine  would  be  located  on  Florida 
Mountain,  about  50  miles  southwest  of 
Boise.  Idaho  and  about  one  mile  west  of 
the  historic  mining  town  of  Silver  City. 
Idaho.  The  Stone  Cabin  Mine  would  be 
operated  as  a  satellite  facility  and  would 
share  some  components  of  the  existing 
Kinross  DeLamar  Mine  located  about 
five  miles  west  of  the  proposed  Stone 
Cabin  Mine  site. 

The  BLM  will  issue  a  Record  of 
Decision  on  the  Plan  of  Operations  no 
sooner  than  30  days  following  release  of 
the  final  EIS. 

Dated:  August  10. 1994. 
Rodger  E.  Schmitt, 
Associa  te  District  Manager. 
(FR  Doc.  94-20382  Filed  8-18-94;  8:45  ami 
BILLING  CODE  4310-G6-M 

[MT-93(M210-04;  MTM  80893] 

Notice  of  Conveyance  of  Certain  Lands 
and  Order  Providing  for  Opening  of 
Public  Land  In  Yellowstone  County,  IMT 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  order  will  open  land 
reconveyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976. 43  U.S.C! 
1701  et  seq.  (FLPMA).  to  the  operation 
of  the  public  land,  mining,  and  mineral 
leasing  laws. 

EFFECTIVE  DATE:  September  23,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thompson,  BLM  Montana  State  Office, 
P.O.  Box  36800,  Billings,  Montana 
59107,406-255-2829. 
SUPPLEMENTARY  INFORMATION: 

1.  Under  the  authority  of  FLPMA.  the 
following  described  surface  estate  has 
been  transferred  to  Herman  Thaut  and 
Cora  Lee  Thaut: 

Principal  Meridian,  Montana 

T.  3N..R.  27E.. 
Sec.  14.  NE'/»  and  SWV,. 

Containing  320.00  acres  in  Yellowstone 

County. 

2.  In  the  exchange,  the  following 
described  surface  estate  has  been 
reconveyed  to  the  United  States: 

Principal  Meridian,  Montana 

T.  3N..R.  27E., 
Sec.  1,  Lots  1  to  4.  inclusive,  SVsNViand 

SV2. 

Containing  639.60  acres  in  Yellowstone 
County. 

3.  At  9  a.m.  on  September  23, 1994, 
the  lands  described  in  paragraph  2 
above  that  were  conveyed  to  the  United 


Federal  Register  /  Vol.  59.  No.  160  /  Friday.  August  19,  1994  /  Notices 


42841 


States  will  be  op«aed  only  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  ot  prior  to  9  a.m.  on 
September  23, 1994,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  order  of  filing. 

Dated:  August  10, 1994. 
James  Biouido, 

Acting  Duty  State  Director.  Division  of  Lands 
and  Renewable  Hesources. 
[FR  Doc.  94-20389  Filed  8-18-94;  8:45  am] 
BILUNO  CODE  491».ON-P 


National  Park  Service 

Acadia  National  Parte,  Bar  Hartior,  IME; 
Acadia  National  Parle  Advisory 
Commission;  Notice  of  (Meeting 

Notice  is  hereby  given,  in  accordanor 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App.  1,  Sec.  10).  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday. 
September  12, 1994. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420.  Sec. 
103.  The  puipose  of  the  Commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  t>f  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
•  occupancy. 

The  meeting  will  convene  at  park 
headquarters.  Acadia  National  Park  Rt 
233,  Bar  Harbor,  Maine,  at  100  p  m  to 
consider  the  following  agenda: 

1  Review  and  approval  of  tninistes  trora  iha 
meeting  held  June  20, 1994 

2  Report  of  the  Conservation  Ed-.einc.-iit 
Subcomini»tf-e. 

3.  R»;pori  of  the  Acquisition  .*^ob«,oiTii;-iit1e'.3. 

4.  Superintendent's  report. 

5.  Public,  lorriir'nts. 

6.  Propcsed  pgorn?a  and  dd'«'  of  n,.,- ! 
Commission  meeiuig. 

Thii  ;iie»j!!!-.v;  is  op*;n  to  tl-^e  public. 
Ini«::.;;fi.d  pvi';:i.is  rray  tnoko  or!i!/:vntteu 
prfjsij.'itruicp.s  H,  tho  Ccioiv.i^fion  or  Hio 
writ;r.ii  '.lu'.'^.T.-.^Tx'.^.  Such  rcqatsts  ^hotiid  b.j 
mndu  'o  ths  Sup«:rinfenderit  al  leait  r.pven 
tiays  prior  io  Ihs  ruc^'^'^g. 

f  <^i:-!hrr  ir.r'jnna'.ioa  cor.^orrar.ij  ;hls 

Supccinteridimt,  'icadja  M  I'icral  Faik,  P.O. 
Dr^x  i??,  BoT  Harbor,  Maine  040O9.  tol  (207) 


Dated:  August  12, 1994. 
Chr3FMiidra  L.  Walter, 
Acting  Regional  Director. 
[PR  Doc.  94-20355  Filed  &-lS-d4;  8:45  am] 
BIUJNQ  OOOE  431»-70-M 


Maine  Acadian  Culture  Preservation 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that  the  Maine 
Acadian  Culture  Preservation 
Commission  will  meet  on  Thursday, 
September  22, 1994.  The  meeting  will 
convene  at  7:00  P.M.  at  the  Van  Buren 
Secondary  School,  Van  Buren, 
Aroostook  County,  Maine.  The  school  is 
located  on  U.S.  Route  1  in  Van  Bui«il 

The  eleven-member  Maine  Acadian 
Cuhure  Preservation  Commission  was 
appointed  by  the  Secretary  oi  the 
Interior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (Pub.  L.  101- 
543).  The  purpose  of  the  Commission  is 
to  advise  the  National  Park  Service  with 
respect  to: 

•  The  development  and 

implementation  of  an  interpretive 
program  of  Acadian  culture  in  the  state 
of  Maine;  and 

•  The  selection  of  sites  krc 
interpretation  and  preservation  by 
means  of  cooperative  agreements. 

The  .Agenda  for  this  meeting  is  as 
follows: 

1.  Reports  of  .Maine  Acadian  Culture 
Preservation  CoinmissioD  working  group;? 

2.  Report  of  the  National  Park  Ser^kx* 
pianiiing  team. 

3.  I^sentation  by  the  Maine  State  Historic 
Preservation  Officer  on  religious  architecture 
of  the  Upper  -St.  John  Valley.  Mainfl. 

4  Opportunity  for  public  comment 

5  Proposed  agenda,  piace.  and  date  of  the 
next  Con»!.i;ssion  niei!!n^ 

Tae  meeting  is  open  lo  (be  public  F.irther 
infonnation  concerning  Coirirnissirju 
met»?:ags  may  be  obtained  from  iha 
SupHriiiiena.'ii!,  Acadia  Nauonal  !  ark. 
Acadia  Natiuuai  Farit,  P.G.  ik)A  177,  :iui 
Harbor,  Mair.e  04«>09,  tci;  (207)  2;k^- j;?23. 
Intensted  pcrsoui.  may  make  ural/.vri!:eu 
prcsc.':r:)i!ocs  to  tie  C"*;:^;,ssion  or  filij 
v/ril:c.n  statumer.li.,  Sucii  .esjui^ts  .iiould  be 
madfl  to  the  Sup'.T'ntcndeDl  at  least  t'.veu 
day.s  prior  lo  iiie  mee'.ing. 

n<4.i",l:  Alij^iK^I  ii,  ld>4. 

Chrysandra  L.  Waller, 

Aaiv^  Rt^tjihirl  Director 

m  '""ci;.  0;r^20r:'^.r>  Fi^cd  3^18-9-?,  3:45  ar.i) 

r*!i.iiN3CC'0€  »:■*>■- f»j*« 


Agenda  for  the  Sefitember  7. 1994 
Meeting  of  ttie  Advisory  Commission 
for  the  San  Francisco  Maritime 
National  Historical  Parti  Public  Meeting 
Fort  Mason,  Building  F  (Hrahouse) 
9:00  AM-3:30  PM 

9:00  am    Welcome— William  G.  Thomen, 
Superintendent 
Opening  Remarks— Patrick  Flan^an, 

Chairman 
Old  Business — 
Approval  of  Minutes 
9:15  am    Update — Museum  Accreditation 
San  Francisco  Maritime  National  Historical 

Park 
Marc  HajTnan — Chief,  Interpretation  and 
Resource  Management 
10:00  am    Report— Strategic  Planning 
National  Maritime  Museum  Association 
George  Fleharty,  President 
Kathy  Lohan,  Executive  Director 
10:45  am    Break 
11:00  am    Report/Synopsis — Statement  for 

Management 
San  Francisco  Maritime  National  Historiciil 

Park 
— Major  Issues 

— Legislative  Restraints/Constraints 
William  G.  Thomas,  Superintendent 
Stephen  Canright.  Curator  of  History 
1 1  ;45  am    Public  Comments  and  QuesUons 
Noon    Lunch 

1:00  pm    Review— Report  to  the  Secretary  of 
the  Interior  regarding  the  CondlboD  of 
the  Park 
2:15  pm     Break 

2:30  pm    Public  Comments  and  Questions 
3:00  pra    Agenda  Items/Date  for  next 

meeting 
3:15  pm     AdjourrjDcnt 

Patricia  I.  NeulMtcher, 

Acting  Regional  Director.  Western  Region. 
[FR  Doc.  94-20354  Filed  8-18-94;  8:45  aro| 
BIUJNQ  COOe  OIO-TO-P 


Sleeping  Bear  Dunes  National 
Lakeshore  Advisory  Commission 

agency:  Naliona]  Park  Sen/ice,  lnt>jricr. 
action:  Notice  of  meot-ng. 

SUMMAPr:  This  noticp  Sf  ts  the  schedule 
for  the  forihcomin;g  miieting  of  the 
Slorpir.g  Beej  Ih:nos  National  Lik.^shorG 
Advisory'  Cnmnii.ssinn.  iN'otice  of 'his 
meeting  is  rf  quin^d  vniot  the  F.-.ior.'1 
Advisory  Committw  Act  (I'ublir  Liw 
Q2-40.'^i. 

MEFr:UG  DATS  AMO  VMT:  Fp''i-.y,  Ortr)b*,-: 
14,  l-y-4:  9-30  am.  i."t!i  ]1  nown. 
ACDc:;r.c.  sin.jr.ing  f^r,.^,  Oujn.es  N',Atiorial 
Lakesl'.crg  Haadquarters  Empire, 
Michif  in 

Tl.ni  t'gen'la  for  the  meeting  cr^nsists  of 
tba  rhdrmm's w-jIc:.'..';;  rnirLU^s  cf  the 
p-^..::,io  rr>f!o!lng-  :i  'omT-.it  .jfp'arnnio; 
f  iiVlJc  input;  v.y>Mp.  -yv.  paik  a-tivitios; 
o!'<  business;  new  Hj  in  t-.-  pu^^Mc 
vn,!i3t;  ne.\t  tPf.cting  date;  adiournmeal. 
Themsciing  is  open  to  the  public 
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SUPPLCMENTARY  INFORMATION:  The 
Advisory  Commission  was  established 
by  the  law  that  established  the  Sleeping 
Bear  Dunes  National  Lakeshore.  Public 
Law  91-479.  The  purpose  of  the 
Commission,  according  to  its  charter,  is 
to  advise  the  Secretar)'  of  the  Interior 
with  respect  to  matters  relating  to  the 
administration,  protection,  and 
development  of  the  Sleeping  Bear  Dunes 
National  Lakeshore.  including  the 
establishment  of  zoning  by-laws, 
construction,  and  administration  of 
scenic  roads,  procurement  of  land, 
condemnation  of  commercial  property, 
and  the  preparation  and  implementation 
of  the  land  and  water  use  management 
plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Ivan 
Miller.  Superintendent,  Sleeping  Bear 
Dunes  National  Lakeshore,  9922  Front 
Street,  Empire,  Michigan  49630.  (616)- 
326-5134. 

Dated:  August  9. 1994. 
Ivan  D.  Miller, 

Acting  Regional  Director,  Midwest  Region 
[FR  Doc.  94-20358  Filed  ft-ia-94;  8:45  am] 
WLUNQ  CODE  43ie-n>-P 


Sudbury,  Assabet  and  Concord  Rivers 
Wild  and  Scenic  Study, 
Massachusetts;  Sudbury,  Assatiet  and 
Concord  Rivers  Study  Committee; 
Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  85  Stat.  770.  5 
U.S.C.  App.  1  section  10).  that  there  will 
be  a  meeting  of  the  Sudbury,  Assebet 
and  Concord  Rivers  Study  Committee 
on  Thursday,  September  8.  1994. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Subbury,  Assabet  and 
Concord  River  segments  specified  in 
Section  5(a}(110)  of  the  Wild  and  Scenic 
Rivers  Act.  The  Committee  shall  also 
advise  the  Secretary'  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m.. 
Thursday,  September  8,  1994,  at  the 
Great  Meadows  National  Wildlife 
Refuge  Headquarters,  Weir  Hill  Road, 
Sudbury,  MA.  Directions:  From  south — 
take  Rte.  27  to  Water  Row  Road  in 
Sudbury,  turn  right  at  end  on  the 
Lincoln  Road,  left  on  Weir  Hill  Road, 
follow  signs  to  GMNWR  Headquarters. 
From  north — from  Concord  Road  turn 


left  on  Lincoln  Road  in  Sudburj-,  left  on 
Weir  Hill  Road,  follow  signs  to  GMNWR 
Headquarters.  Or,  take  Rte.  126  north  or 
south  to  Sherman's  Bridge  Rd.,  cross 
Sudbury  River,  turn  right  on  Weir  Hill 
Rd. 
The  agenda  is  as  follows: 

1.  Welcome  and  ir.troductions.  approval  of 

minutes  fro.Ti  05,'26'94  and  7/21/ 
meetings 

2.  Bri^  questions  and  comments  from  public 

3.  Brief  Subcommittees  Updates 

A.  Water  Resources  Subcommittee 

B.  Public  Involvement  Subcommittee 

C.  River  Conservationa!  Subcommittee 

4.  Issues  of  Local  Concern 

5.  Other  Business — Next  meeting  dates  and 

locations 

6.  Adjornment 

Dated:  August  11,  1994. 
Chrysandra  L.  Walter, 
Acting  Regional  Director. 
[FR  Doc.  94-20357  Filed  8-18-94;  8:45  am) 

BILUNQ  CODE  i310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  to  provide  notice  as  required  by 
49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.l.  Parent  Corporation  name  and 
address  of  principal  office:  Laidlaw 
Environmental  Services,  Inc.,  220  Outlet 
Pointe  Blvd.,  Columbia,  South  Carolina 
29210. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  Incorporation. 

Corporation  and  State  of  Incorporation 
Bryson  Industrial  Services,  Inc. — South 

Carolina 
Laidlaw  Environmental  Services 

(Northeast).  Inc. — New  Hampshire 
Laidlaw  Environmental  Services  of 

California,  Inc. — CaUfomia 
Laidlaw  Environmental  Services  (TG), 

Inc-^Delaware 
Laidlaw  Environmental  Services  (FS). 

Inc. — Delaware 
Laidlaw  Environmental  Services  of 

Illinois,  Inc. — Illinois 
Laidlaw  Environmental  Services  (TS), 

Inc. — Delaware 
Corsan  Trucking.  Inc. — Louisiana 
Laidlaw  Environmental  Services 

(Recovery),  Inc. — Louisiana 
Laidlaw  Environmental  Services  (WT), 

Inc. — Ohio 
Laidlaw  Envirorunental  Services  of 

Chattanooga.  Inc. — Tennessee 


Laidlaw  Environmental  Services  (TES), 

Inc. — Texas 
Laidlaw  Environmental  Services  of 

Bartow,  Inc. — Florida 

B.  1 .  Parent  Corporation:  Lo  Nidy 
Company.  Inc.,  3385  S.  Hwy.  149, 
Eagan,  Minnesota  55121.  State  of  , 
Incorporation:  Mirmesota 

2.  Wholly  Owned  Subsidiaries: 
Gopher  Smelting  &  Refining  Co.,  Inc.— 

Minnesota 
Resource  Plastics,  Inc. — Minnesota 
GSR  Tr.ansportation,  Inc. — Minnesota 

Vernon  A.VVilliams, 

Acting  Secretary. 

(FR  Doc.  94-20435  Filed  8-18-94;  8:45  am) 

BILLING  CODE  703S-01-M 

[Finance  Docket  No.  32544]  < 

Consolidated  Rail  Corporation — 
Purchase,  Lease  and  Operation— CSX 
Transportation,  Inc.— Rail  Lines  in 
Jefferson  and  Indiana  Counties,  PA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision  accepting 

application  for  consideration. 

SUMMARY:  The  Commission  is  accepting 
for  consideration  the  application  file^ 
July  21, 1994.  by  Consolidated  Rail 
Corporation  (Conrail)  and  CSX 
Transportation,  Inc.  (CSX),  for  approval 
and  authorization  of  Conrail's  purchase, 
lease,  and  acquisition  of  tracks^e  rights 
with  respect  to  certain  railroad  lines  of 
CSX  in  Pennsylvania,  and  for  the  grant 
back  of  trackage  rights  to  CSX  from 
Conrail.  Under  49  CFR  part  1180,  the 
Commission  finds  this  to  be  a  minor 
transaction. 

DATES:  Written  comments  must  be  filed 
with  the  Commission  no  later  than 
September  19, 1994,  and  concurrently 
served  on  applicants*  representatives, 
the  United  States  Secretary  of 
Transportation  (Secretary  of 
Transportation),  and  the  Attorney 
General  of  the  United  States  (Attorney 
General).  Comments  from  the  Secretary 
of  Transportation  and  the  Attorney 
General  must  be  filed  by  October  3, 
1994.  The  Commission  will  issue  a 
service  list  shortly  thereafter.  Comments 
must  be  served  on  all  parties  of  record 
within  10  days  of  the  issuance  of  the 
service  list  and  confirmed  by  certificate 
of  service  filed  with  the  Commission 
indicating  that  all  designated 


'  Embraced  are  two  simultaneously  filed  notices 
of  exemption:  Consolidated  Rail  Corporation — 
Trackage  Rights — CSX  Transportation,  Inc.. 
Finance  Docket  No.  32544  (Sub-No.  1);  and  CSX 
Transportation,  Inc.— Trackage  Rights- 
Consolidated  Rail  Corporation.  Finance  Docket  No. 
32544  (Sub-No.  2). 
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individuals  and  organizations  on  the 
service  list  have  been  properly  served. 
Applicant's  reply  is  due  by  October  24, 
1994. 

ADDRESSES:  Send  original  and  10  copies 
of  all  documents  to:  Office  of  the 
Secretary,  Case  Control  Branch,  Attn: 
Finance  Docket  No.  32544.  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  In  addition,  concurrently 
send  one  copy  of  all  documents  to  the 
Secretary  of  Transportation,  the 
Attorney  General,  and  applicants' 
representatives:  (13  Docket  Clerk,  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration,  Room  8201,  400 
Seventh  St.,  SW,  Washington.  DC 
20590;  (2)  Attorney  General  of  the 
United  States,  United  States  Department 
of  Justice,  10th  St.  &  Constitution  Ave., 
NW.  Washington.  DC  20530;  (3J  John  J. 
Paylor,  Consolidated  Rail  Corporation, 
2001  Ma.ket  Street— 16A,  P.O.  Box 
41416,  Philadelphia,  PA  19101;  and  (4) 
Charles  M.  Rosenberger,  CSX 
Transportation,  Inc.,  500  Water  Street, 
J-150,  Jacksonville,  FL  32202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721] 
SUPPLEMENTARY  INFORMATION:  By 
application  filed  July  21,  1994,  Conrail 
and  CSX,  collectively  "applicants,"  seek 
Commission  approval  under  49  U.S.C. 
11343,  et  seq.,  for  Conrail  to  purchase, 
lease,  and  acquire  trackage  rights  with 
respect  to  certain  CSX  hnes  entirely 
within  Pennsylvania.  Conrail  will  grant 
back  trackage  rights  to  CSX. 

In  Finance  Docket  No.  32544.  Conrail 
proposes  to  lease  from  CSX,  for  a  30- 
year  term  with  an  option  to  renew  for 
an  additional  30  years,  a  portion  of  the 
Indiana  Subdivision  from  the 
connection  with  Buffalo  &  Pittsburgh 
Railroad,  Inc.  (B&PR),  at  DC  Tower" 
(miiepost  0  0  at  Cloe)  to  the  connection 
with  the  Ridge  Subdivision  at  Ridge 
Branch  Junction  (miiepost  26.74). 2 
Con.'-ail  also  proposes  to  purchase  from 
CSX  a  portion  of  the  Ridge  Subdi\ision, 
from  its  connection  with  the  Indiana 
Subdivision  at  miiepost  0.0  to  the  rail 
switch  into  the  Keystone  electric 
generating  plant  at  miiepost  5.83  near 
Shclocta. 

In  Finance  Docket  No.  32.=)44  (Sub-No. 
1),  Conrail  will  acquire  overhead 
trackage  rights  from  CSX  on  the  portion 
of  the  Indiana  Subdivision  from  its 
connection  with  the  Ridge  Subdivision 
at  Ridge  Branch  Junction  (miiepost 


26.6)  3  near  Creekside  to  a  connection  to 
be  estabUshed  at  a  point  to  be  mutually 
agreed  upon  between  miiepost  41.5  and 
miiepost  44.7  near  Josephine,  The 
trackage  rights  wrill  be  for  a  30-year  term 
with  an  option  to  renew  for  an 
additional  30  years.  They  are  limited  to 
the  movement  of  limestone,  limestone 
substitutes,  ammonia,  rail  materials, 
transformers,  and  coal  terminating  at 
Shelocta. 

In  Finance  Docket  No.  32544  (Sub-No. 
2),  Conrail  will  grant  back  to  CSX 
trackage  rights  over  the  Indiana  and 
Ridge  Subdivisions  that  are  being 
acquired  and  leased,  for  a  coextensive 
period  of  time.  The  trackage  rights  on 
the  Indiana  Subdivision  are  overhead. 
The  trackage  rights  on  the  Ridge 
Subdivision  are  both  overhead  and 
local,  but  the  local  trackage  rights  are 
restricted  to  limestone,  limestone 
substitutes,  ammonia,  transformers  and 
coal  terminatigg  at  the  Keystone  electric 
generating  plant.  The  limestone  and 
coal  transportation  will  be  further 
restricted  to  commodities  originating  at 
quarries  or  mines  served  by  CSX  or 
short  line  railroads  connecting  solely 
with  CSX,  or  originating  or  transloading 
on  The  Three  Rivers  Railway.  B&PR, 
Allegheny  Railroad,  Beech  Mountain 
Railroad,  West  Virginia  Northern 
Railroad.  Elk  River  Railroad,  or  Strouds 
Creek  &  Muddlety  Railroad.  No  traffic 
originating  on  lines  owned  or  leased  by 
Conrail  may  be  transported  by  CSX  in 
local  service  under  these  trackage  rights. 
The  overhead  trackage  rights  are 
restricted  to  movements  to  the  portion 
of  the  Ridge  Subdivision  between 
Shelocta  and  Clarksburg  and  will 
terminate  if  CSX  abandons  that  ponion 
of  track. 

Although  these  trackage  rights  are 
sought  under  agreements  with  the  track 
owner,  and  therefore,  fall  within  the 
class  exemption  procedures  of  49  CFR 
1180  2(di(7).  Conrail  and  CSX  seek  their 
approval  as  related  transactions  because 
the  trackage  rights  and  the  other 
acquisitions  are  part  of  one  integral 
transaction. 

Conrail  will  reach  Cloe  via  trackage 
rights  to  be  obtained  for  this  purpose. 
Simultaneously  with  the  filuie  of  this 
application,  Conrail  filed  for  trackcgo 
rights  over  a  line  owned  by  PiiNLurg  & 
Shawmut  Railroad  from  the  Cinnection 
v.ith  Con.'fii!  at  Freeport  to  a  connection 
uith  B&PR  at  We.st  Mosgrove-'  and 


trackage  rights  over  B&PR  from  West 
Mosgrove  to  Cloe.* 

CSX  is  a  class  I  rail  carrier  operating 
a  rail  system  comprising  over  19,000 
miles  of  track  in  19  States,  the  District 
of  Columbia,  and  the  Province  of 
Ontario,  Canada.  CSX  is  a  wholly- 
owned  subsidiary  of  CSX  Corporation,  a 
noncarrier  holding  company  that  owtis 
and  controls  several  carriers  subject  to 
Commission  regulation,  including:  CSX; 
American  Corrunercial  Barge  Line 
Company  (an  inland  barge  carrier);  CSX 
Intermodal,  Inc.  (a  motor  carrier):  and 
various  other  wholly  owned  carrier 
affiliates.  The  proposed  purchase,  lease, 
and  trackage  rights  involve  only  CSX's 
reiil  operations  in  Pennsylvania.  The 
carrier  operations  of  CSX's  other 
Commission  regulated  affiliates  are  not 
affected  by  the  proposed  transaction. 

Conrail  is  a  class  I  rail  carrier 
operating  a  rail  system  comprising  over 
17,000  miles  of  track  in  13  States,  the 
District  of  Columbia,  and  the  Province 
of  Quebec,  Canada.  Coruail  is  the 
wholly  owned  subsidiary  of  Conrail 
Inc.;  it  is  not  part  of  a  larger  railroad 
system. 

Applicants  state  that  all  rail  sen' ice 
over  the  Indiana  and  Ridge  Subdivisions 
has  been  previously  discontinued.^  The 
Ridge  Subdivision  provides  rail  access 
to  the  Keystone  electric  generating  plant 
located  at  miiepost  5.83  near  Shelocta 
The  plant  has  never  received  regular 
shipments  of  coal  by  rail.  Prior  to  the 
discontinuance  of  service  the  plant 
occasionally  used  rail  service  for 
shipments  of  miscolianeous  materials, 
heavy  generating  equipment  for  repair 
or  replacement,  and  some  test 
shipments  of  coal.  The  plant  burns 
approximately  4  5  million  tons  of  coa! 
annually.  It  is  primarily  supplied  hv 
coal  mined  at  or  near  the  faciiitv  ar.d 
delivered  by  conveyor  belt  or  truck  but 
this  coal  is  relatively  high  in  sulphur 
content.  Because  the  plant  in  the  futcre 
in.ist  coinplv  with  the  emission 
standards  of  the  amended  Clean  Air 
Act  ■',  it  mi'.st  obtain  either  lower 
sulphur  co,i!.  Uniestone  for  scrubbing  or 
both.  R.-'il  is  the  jirefr-rred  mode  to 
deliver  these  commodities  to  the 
Keystone  plant,  as  these  commodiLes 


•  Applicants  request  that  niilopos!  0.0  at  Cio-  he 
changed  to  miiepost  2.0  once  the  request  by  B&i'R 
to  reopen  in  Docket  No.  AB-39  (Sub-No.  2X).  sfr 
infra,  is  granted  and  the  miiepost  of  the 
di.^continuance  is  amended  from  miiepost  0.0  at 
Cloe  to  miiepost  2.0  south  of  DC  To\vi>r  near  Cloo. 


'Applicants  rtfer  to  niilep.  s!  26  74  rattier  than 
miiepost  2&-6  in  Kin.ince  Dockei  .No  325-»-i  (Si;b- 
No.  1 1. 

'  Consolidated  Bail  Corporation— Tracir.jif  Big.'-is 
Exemption — The  Pittsburg  S-,S/)ah(nut  ft.F  Co  . 
Finance  Docket  No.  32349.  (I  C  C.  served  Aug.  1, 
1994). 


'  Coti;;.-Jiil:j<rd  P.<u!  Corponition—Trirf.^-);'  Ii-fj,;t 
Exemption — Bdff.ilo  ft-  Pjtihurph  BaAroud.  !:ic  , 
hinar.ce  Dockei  32503.  (!  C.(..  served  .Aug  2.  l'<9-i\ 

'■8uff:i!o  S-  Pr.tfbua:}.  B^iiirjcd  L-r  — 
IH'continurincr  and  Ahandc.-'ur-nl  E\pr,p:.on — in 
Ifffemon  and  Induina  CLv.niiPs  PA   Docket  No. 
AB-3fc9  iSub-No.  2X1,  and  f.>".Y  Tronspcrtafon— 
D-.'Scontinuance of  Senict  Exemption— In  leH'^rsm 
and  Indiana  Counties.  PA.  Docket  No.  AB-S.'j  I.Siib- 
No.  4.57X).  (ICC:  served  Nov.  17.  1994). 

'  Pub.l,.  101-';49.  104  Stat.  2399  (1990). 
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are  not  available  in  quantity  from  local 
sources.* 

Conrail  serves  origins  that  produce 
both  lower  sulphur  content  coal  and 
limestone.  This  transaction  will  give  the 
Keystone  plant  the  option  of  receiving 
coal  or  limestone  in  single-line  service 
from  Conrail.  Because  Conrail  is 
granting  back  to  CSX  trackage  rights 
over  the  line  segments  being  acquired 
and  leased,  CSX  will  also  be  able  to 
provide  single-line  delivery  of  coal, 
limestone,  and  other  products  to  the 
Keystone  plant  Therefore,  Keystone 
will  acquire  competitive  single- line  rail 
service,  an  advantage  that  did  not 
previously  exist. 

Conrail  expects  coal  to  begin  moving 
to  Keystone  as  soon  as  service  to  the 
plant  is  authorized.  It  estimates  that 
approximately  150,000  tons  a  year  will 
move  for  the  nrst  3  years  of  service.  It 
does  not  expect  to  move  limestone  until 
afler  the  year  2000,  when  a  scrubber  is 
installed. 

Conrail  states  that  the  proposed 
transaction  Involves  only  about  31  miles 
of  track  and  one  potentially  major  rail 
shipper.  Assertedly,  the  transaction  will 
have  no  significant  impact  on  other 
carriers.  No  interchange  points  are 
located  on  the  lines,  and  no  additional 
through  routes  will  be  created.  Nor  do 
the  lines  contain  any  connections  that 
could  be  used  for  overhead  trafHc  or  to 
construct  new  through  routes. 

Applicants  contend  that  the 
transaction  will  have  no  adverse  Impact 
on  their  employees  because  no  rail 
service  is  presently  conducted  on  the 
line.  They  do  not  object  to  the 
imposition  of  conditions  for  the 
protection  of  employees  affected  by  the 
purchase,  as  set  forth  in  New  York  Dock 
Ry. — Control —  Bmoklvn  Eastern  Dist, 
360  I.C.C.  60  (1979),  as  clarified  in 
Wilmington  Term.  RR.  Inc. — Pur.  S- 
Lease— CSX  Transp..  Inc..  6  I.C.C.2d  799 
(1990),  modified.  7  I.C.C.2d  60  (1990). 
affd  sub  nom.  Rail  Labor  Executives' 
Ass'n  V.  ICC,  930  F.2d  511  (6th  Cir. 
1991)  [Wilmington);  for  the  protection  of 
railroad  employees  adversely  affected 
by  the  proposed  lease,  as  set  forth  in 
Mendocino  Coast  Ry. —  Lease  Er 
Operation.  354  I.C.C.  732  (1978)  and 
360  I.C.C.  653  (1980)  (Mendocino),  as 
clarified  in  Wilmington,  supra;  and  for 
the  protection  of  railroad  employees 
adversely  affected  by  the  proposed 
trackage  rights  in  the  related 
transactions,  as  set  forth  in  Norfolk  and 


Western  Ry.  Co.— Trackage  Rights— BN. 
354  I£:.C  605  (1978),  as  modified  in 
Mendocino. 

Under  49  CFR  1180.4(b)(2)(iv),  we 
must  determine  whether  a  proposed 
transaction  is  major,  significant,  minor 
or  exempt.  The  proposal  here  does  not 
involve  the  control  or  merger  of  two  or 
more  class  I  railroads  and  has  no 
regiooal  or  national  significance. 

Th«  transaction  involves  Conrail's 
purchase,  lease,  and  acquisition  of 
trackage  rights  and  Conrail's  grant  back 
of  trackage  rights  on  the  lines  now 
owned  by  CSX  in  Pennsylvania. 
Because  service  on  these  lines  has  been 
discontinued,  there  is  no  actual,  current 
competition  to  be  lessened.  Indeed, 
were  It  not  for  this  transaction  these 
lines  apparently  would  be  candidates 
for  abandonment.  While  CSX's  grant 
back  of  trackage  rights  is  restricted  as  to 
certain  types  of  traffic,  the  restrictions 
introduce  the  potential  for  market  and 
geographic  competition,  if  not  direct 
head-to-head  competition,  a  potential 
that  would  not  othenvise  exist  for  the 
Keystone  electric  generating  plant. 
Because  the  proposed  transaction  would 
restore  rail  service,  and  the  potential  for 
rail  competition,  it  clearly  represents  a 
benefit  to  the  public.  Accordingly,  we 
find  the  proposal  a  minor  transaction  as 
defined  in  49  CFR  1180.2(c).  See  RR. 
Consolidation  Proced.  of  Significant 
Transactions.  9 1.C.C.2d  1198  (1993). 
Because  the  application  complies  with 
our  regulations  governing  minor 
transactions,  we  are  accepting  it  for 
consideration.' 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  copies 
may  be  obtained  upon  request  firom 
applicants'  representatives  named 
above. 

Any  interested  person,  including 
government  entities,  may  participate  in 
the  proceeding  by  submitting  written 
comments.  Any  person  who  files  timely 
uTittsn  comments  shall  be  considered  a 
party  of  record  if  the  person's  comments 
so  request.  In  this  event,  no  petition  for 
leave  to  intervene  need  be  filed. 

Consistent  with  49  CFR 
1180.4(d)(l)(iii),  wTitten  comments  must 
contain: 

(a)  the  docket  number  and  title  of  the 
proceeding; 

(b)  the  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 


*  The  lines  also  provide  access  to  an  electric 
generating  plant  at  Homer  City.  This  plant  also 
burns  locally-mined  coal  delivered  directly  by 
conveyor  belt  or  truck.  While  it  does  not  use  rail 
service  for  the  receipt  of  any  signiHcant  amount  of 
fuel,  it  also  wishes  to  preserve  rail  access  for  the 
movement  of  machinery  and  equipmimt. 


''  While  the  application's  market  impact 
information  is  complete,  the  operating  data 
(concetning  operating  plans  for  minor  transactions) 
submitted  in  compliance  with  49  CFR  1180.B(b) 
(Exhibit  15)  appear  Incomplete.  This  shortcoming, 
hownvpr,  is  inc.on.sfiquential  in  this  case. 


representative  upon  whom  service  shall 
be  made; , 

(c)  the  commenting  party's  position, 
i.e.,  whether  it  supports  or  opposes  the 
proposed  transaction: 

(a)  a  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  upon  the  proposal: 

(e)  if  desired,  a  request  for  oral 
hearing  with  reasons  supporting  this 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  only  be 
resolved  at  a  hearing:  and 

(f)  A  Ust  of  all  information  sought  to 
be  discovered  from  applicant  carriers. 

Because  we  have  determined  that  this 
constitutes  a  minor  transaction,  no 
responsive  applications  will  be 
permitted.  The  time  limits  for 
processing  a  minor  transaction  are  set 
forth  at  49  U.S.C  11345(d).»o 

Discoverymay  begin  immediately;  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly     ^ 
affect  either  the  quality  of  the  hiunan 
environment  or  the  conservation  of 
energy  resoiut%s. 

It  is  ordered: 

1.  This  application  is  accepted  for 
consideration  as  a  minor  transaction 
under  49  CFR  1180.2(c). 

2.  The  parties  shall  comply  vdth  all 
provisions  stated  above. 

Decided:  August  16. 1994. 

By  the  Commission.  Chairman  McDonald, 
Vice-Chainnan  Phillips.  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-20544  Filed  8-18-94:  8:4.'>  am) 
BiLLING  CODE  703S-01-F 

[Docket  No.  AB-65  (Sui>-No.  486)] 

CSX  Transportation,  Inc.— 
Abandonment— Between 
Bloomingdale  and  Montezuma— in 
Parke  County.  IN 

The  Commission  has  issued  a 
decision  and  certificate  of  interim  trail 
use  and  abandonment  authorizing  CSX 
Transportation,  Inc.  (CSX),  to  abemdon 
7.34  miles  of  rail  line  between  milepost 
BD-1 84.07  at  Bloomingdale  and 
milepost  BD-191.41  at  Montezuma,  in 
Parke  Coimty,  IN.  The  abandonment 
certificate  will  become  effective 
September  18. 1994  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 


■"Applicants  have  requested  expedited  handling. 
The  procedural  schedule  we  have  established 
flccommodatcs  their  request 
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subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
after  publication  of  this  notice.  The 
following  notation  shall  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Office  of  Proceedings,  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  August  16, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-20436  Filed  8-18-94;  8:45  ami 
BILUNQ  CODE  7036-01-P 


[Ex  Parte  No.  522] 

Report  on  Interstate  Commerce 
Commission  Functions 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice. 


SUMMARY:  Pending  legislation,  the 
"Trucking  Industry  Regulatory-  Reform 
Act  of  1994."  requires  the  Commission 
to  submit  a  report  to  the  Congress  and 
to  the  Secretary  of  Transportation 
within  60  days  of  enactment,  identifying 
and  analyzing  all  regulatory 
responsibilities  of  the  agency  and 
recommending  specific  statutory  and 
regulatory  functions  that  could  be 
eliminated  or  restructured.  As  part  of  its 
analysis,  the  Commission  seeks  public 
comment  on  its  current  regulatory 
responsibilities  and  any  recommended 
changes. 

DATES:  Comments  are  due  on  September 
8, 1994. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No. 
522  to:  Interstate  Commerce 
Commission,  Office  of  the  Secretary. 
Case  Control  Branch,  Washington.  DC 
20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660  or 
Elizabeth  Nightingale,  (202)  927-5276. 
(TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  On  August 
11,  1994,  the  Trucking  Industry 
Regulatory  Reform  Act  of  1994  was 
passed  by  the  United  States  Senate. 
Section  210(a)  provides: 


The  Interstate  Commerce  Commission  shall 
prepare  and  submit  to  the  Secretar>'  of 
Transportation  and  to  each  Committee  of  the 
Congress  having  jurisdiction  over  legislation 
affecting  the  Commission  a  report  identifying 
and  analyzing  all  regulatory  responsibilities 
of  the  Commission.  The  Commission  shall 
make  recommendations  concerning  sf)ecific 
statutory  and  regulatory  functions  of  the 
Commission  that  could  be  eliminated  or 
restructured.  The  Commission  shall  submit 
the  report  within  60  days  after  the  date  of 
enactment  of  this  Act. 

Given  the  short  period  of  time 
provided  for  the  preparation  of  the 
report,  we  are  seeking  public  comment 
in  anticipation  of  the  enactment  of  the 
legislation.  If  the  legislation  is  not 
enacted,  we  intend  to  undertake  a 
review  of  our  current  responsibilities 
and  issue  a  report  recommending  any 
changes  that  appear  warranted, 
pursuant  to  our  authority  at  49  U.S.C. 
10311.  We  seek  public  comment  to 
assist  the  Commission  in  analyzing  its 
current  regulatory  responsibilities  and 
in  recommending  any  elimination  or 
restructuring  of  responsibilities.  Public 
comments  are  due  within  20  days  of 
publication  of  this  notice. 

For  the  convenience  of  those 
preparing  comments,  the  following  list 
reflects  the  Commission's  primary  areas 
of  responsibility: 

Regulation  of  Rail  Freight  Transportation 
Regulation  of  Rail  Passenger  Transportation 
Regulation  of  Trucking 
Trucking  Undercharge  Oversight 
Regulation  of  Household  Goods  Carriers  and 

Freight  Forwarders 
Regulation  of  Intercity  Bus  Transportation 
Regulation  of  Brokers 
Regulation  of  Certain  Water  Carringe 
Regulation  of  Certain  Pipelines 

North  American  Free  Trade  Agreement 

In  addition,  upon  request  the 
Commission  will  make  available  a 
document  addressing  these  areas  in 
more  detail  entitled  "Principal  Areas  of 
ICC  Regulatory  Responsibility '. 
Requests  should  be  directed  to  the 
Commission's  Office  of  Public  Services 
at  (202)  927-7597. 

This  action  will  not  significantly 
affect  either  the  qualify  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  August  16,  1994. 

By  the  Commission,  Chairman  MtDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 

|FR  Doc.  94-20437  Filed  8-18-94;  8:43  am) 
BtLLMG  CODE  703»-01-P 


DEPARTMENT  OF  JUSTICE 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement;  United 
States  of  America  vs.  Microsoft 
Corporation 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(bMh),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  vs.  Microsoft 
Corporation,  Civ.  No.  94-1564  (SS).  The 
proposed  Final  Judgment  is  subject  to 
approval  by  the  Court  after  the 
expiration  of  the  statutory  60-day  public 
comment  period  and  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  §  16(b}-(h). 

The  Complaint  alleges  that  Microsoft 
uses  exclusionary'  and  anticompetitive 
contracts  to  market  certain  of  its 
personal  computer  operating  system 
software  products.  By  these  contracts 
Microsoft  has  unlawfully  maintained  its 
monopoly  of  personal  computer 
operating  systems  and  has  unreasonably 
restrained  trade  thereby  violating 
Sections  1  and  2  of  the  Sherman  Act.  as 
amended.  15  U.S.C.  §§1.2. 

The  proposed  Final  Judgment  not 
only  bans  Microsoft's  unlawful 
practices,  but  also  contains  additional 
provisions  which  are  prophylactic  in 
nature,  and  are  intended  to  ensure  that 
the  anticompetitive  effects  of  those 
practices  are  not  replicated  through  use 
by  Microsoft  of  other  exclusionar>' 
practices. 

The  proposed  Final  Judgment 
includes  four  categories  of  limitations 
on  Microsoft's  contracting  practices. 
First,  it  limits  the  duration  of  license 
agreements  for  operating  system 
software  between  Microsoft  and 
personal  computer  manufacturers. 
Microsoft  is  prohibited  from  entering 
into  any  such  license  with  a  term 
exceeding  one  year,  except  that  a  license 
may  include  a  term  permitting  the 
computer  manufacturer  to  renew  the 
agreement  for  up  to  one  additional  year 
on  the  same  terms  and  conditions  as 
those  applicable  in  the  original  license 
period. 

Second,  the  propostni  Final  Judgment 
restricts  the  manner  in  which  Microsoft 
may  charge  royalties  for  the  distribution 
of  its  operating  system  software  with 
personal  computers.  Microsoft  may  not 
enter  into  any  "per  processor"  license 
(i.e.,  license  requiring  the  computer 
manufacturer  to  pay  a  royalty  for  each 
computer  shipped  with  a  specified 
microprocessor).  Microsoft's  revenue 
from  a  license  may  not  be  calculated  on 
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anything  other  than  a  per  copy  basis 
(i.e..  royalty  for  each  unit  of  Microsoft 
operating  system  software  licensed,  sold 
or  distributed)  or  a  per  system  basis  (i.e.. 
a  royalty  for  each  computer  system 
bearing  a  particular  model  name  or 
number).  Should  Microsoft  enter  into  a 
per  system  agreement  with  a  licensee  it 
must  provide  a  statement,  the  text  of 
which  is  set  forth  in  the  Final  Judgment, 
advising  the  licensee  of  its  rights  under 
the  license. 

Third,  the  proposed  Final  Judgment 
bans  Microsoft  from  entering  into 
license  agreements  that  prohibit  or 
restrict  a  personal  computer 
manufacturer  from  licensing.  seUing.  or 
distributing  comp>eting  operating  system 
products.  Microsoft  may  neither 
condition  the  licensing  of  its  operating 
systems  on  the  licensing  or  use  of  other 
products,  nor  may  it  enter  into  any 
license  containing  a  minimum 
commitment,  nor  may  it  use  lump  sum 
pricing. 

Fourth,  the  proposed  Final  Judgment 
places  limits  on  Microsoft's  use  of  non- 
disclosure agreements  for  its  operating 
system  products.  Microsoft  is  prohibited 
from  entering  into  any  non-disclosure 
agreement  whose  duration  extends 
beyond  (a)  the  commercial  release  of  the 
covered  product,  (b)  any  prior  public 
disclosure  of  information  covered  by  the 
agreement  authorized  by  Microsoft,  or 
(c)  one  year  from  the  date  of  disclosure 
of  information  covered  by  the  agreement 
to  a  person  subject  to  the  non-disclosure 
agreement,  whichever  comes  first.  Also, 
non-disclosure  agreements  may  not 
restrict  persons  subject  to  the  agreement 
from  developing  software  products  that 
will  run  on  competing  operating 
systems,  provided  that  such 
development  does  not  entail  the 
disclosure  or  use  of  Microsoft 
proprietary  information  during  tlie  term 
of  the  agreement.  Nor  may  any  non- 
d^isclosure  agreement  restrict  the 
activities  of  persons  subject  to  the 
agreement  to  whom  no  information 
covered  by  the  agreement  has  been 
disclosed. 

Computer  manufacturers  that 
currently  have  licenses  that  are 
inconsistent  with  any  provision  of  the 
Final  Judgment  may.  without  penalty, 
terminate  the  license  or  negotiate  with 
Microsoft  to  amend  the  inconsistent 
provisions.  Otherwise.  Microsoft  may 
enforce  the  license,  subject  to  the 
following  restrictions:  (a)  if  the  license 
is  a  per  processor  hcense.  it  must  be 
treated  as  a  per  system  license;  and  (b) 
Microsoft  may  not  enforce  prospectively 
any  minimum  commitment. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  the  responses  thereto. 


will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Written  comments  should  be  directed  to 
Richard  L.  Rosen.  Chief. 
Communications  &  Finance  Section. 
Antitrust  Division.  Room  8104.  555 
Forth  Street  NVV.,  Washington,  D.C. 
20001  (202-514-5621).  Copies  of  the 
Complaint,  proposed  Final  Judgment 
and  Competitive  Impact  Statement  are 
available  for  inspection  in  Room  323.3  of 
the  Antitrust  Division,  Department  of 
Justioe.  Tenth  Street  and  Pennsylvania 
Avenue  NW..  Washington.  D.C.  20530 
(202-633-2481)  and  at  the  office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  DistPd  of  Columbia,  Third  Street 
and  Gonsti!.  ;ion  Avenue  NW.. 
Washington.  D.C.  20001. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
Mark  C.  Schechter, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

In  The  United  States  District  Couil  For  Ihe 
District  of  Columbia.  United  States  of 
America,  Plaintiff,  v.  .Microsoft  Corporation. 
Defendant.  Civil  Action  No.  94-1564.  Judge 
Charles  R.  Richey 
July  13.  1<)94. 

Complaint 

(For  Violations  of  Sections  1  &  2  of  the 
Shernaan  Act) 

Tha  United  States  of  Aiiierica,  acting 
under  the  direction  of  the  Attorney 
Genertil  of  the  United  States,  brings  this 
civil  action  to  prevent  and  restrain  the 
defendant  Microsoft  Corporation 
("Microsoft")  from  using  exclusionary 
aiul  ;irticompetitive  contracts  to  market 
its  personal  computer  operating  system 
software.  By  those  contracts.  Microsoft 
has  uBlawfiiily  maintained  its 
monopoly  of  personal  computer  ("PC") 
operating  systems  and  has  unreasonably 
restrained  trade. 

Virtually  all  major  PC  manufacturers 
find  it  necessary  to  offer  Microsoft 
operating  systems  on  most  of  their  PCs 
Miirotiotfs  monopoly  power  allows  it  to 
induce  these  manufacturers  to  enter  into 
anticOHipetitive.  long-term  licenses 
luultT  which  they  must  pay  royalties  to 
^lit:r()^oft  iwt  on/)' when  they  sell  F'Cs 
containing  Microsoft's  operating 
systems,  hut  also  when  they  sell  PC^s 
containing  non-Microsoft  operating 
systems. 

Those  anticompetitive  contracts  help 
.Microsoft  maintain  its  dominance  in  the 
PC  opjTating  system  market.  By 
inhibiting  competing  operating  systems' 
access  to  PC  manufacturers.  Microsoft's 
exclusionary  contracts  slow  innovation 
and  deprive  consumers  of  an  effective 


choice  among  competing  PC  operating 
systems. 

These  contracts  outlined  below 
constitute  illegal  monopolization  and 
unlawful  restraints  of  trade,  and  the 
United  States  seeks  this  Court's  order 
declaring  Microsoft's  anticompetitive 
contracts  illegal  and  otherwise 
remedying  the  unlawful  effects  of 
Microsoft's  anticompetitive  conduct. 

fiirisdiction.  Venue  and  Commerce 

1.  This  Court  has  jurisdiction  over 
this  matter  pursuant  ta  Section  4  of  the 
Sherman  Act.  1 5  U.S.C.  §  4.  and  2R 
U.S.C.  §§1331,1337. 

2.  Venue  is  proper  in  this  district 
under  Section  12  of  the  Clavton  Act.  15 
U.S.C.  §  22,  and  under  28  U.S.C.  §  1391 
because  defendant  Microsoft  tran.sacts 
business  and  is  found  within  this 
district. 

3.  Microsoft  sells  and  licenses 
operating  systems  for  PCs  throughout 
the  United  States  and  the  world. 
Microsoft  delivers  copies  of  its 
operating  systems  to  PC  manufacturers 
and  retail  customers  across  state  lines 
and  international  borders.  Thus, 
Microsoft  is  engaged  in,  and  its 
activities  substantially  affect,  interstate 
and  foreign  commerce.  The  major 
developers  of  other  PC  operating 
systems  are  exclusively  U.S.  companies. 

The  Defendant  Microsoft  and  Its 
Products 

4.  Microsoft  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Washington,  with  its 
principal  place  of  business  located  at 
One  Microsoft  Way.  Redmond. 
Washington. 

5.  Microsoft  develops,  licenses,  sells 
and  supports  several  types  of  software 
products  for  PCs.  including"operating 
systems"  and  "applications." 

6.  PC  operating  systems  control  the 
operation  of  a  computer  by  managing 
the  interaction  between  the  computer's 
microprocessor,  memory  and  attached 
devices  such  as  keyboards,  display 
.screens,  disk  drives,  and  printers.  A  PC 
operating  system  frmctions  as  the 
"central  nervous  system"  of  the  PC.  PC 
operating  system  software  is  designed  to 
work  with  specific  microprocessors,  the 
integrated  circuits  that  function  as  the 

brain"  of  the  computer. 

7.  Most  of  the  personal  computers  in 
the  world  today  use  the  x86  class  of 
niii.roprocessors,  originally  designed  by 
Intel  Corporation.  The  x86  class 
includes  Intel  286.  386.  486.  and 
Pentium  microprocessors,  as  well  as 
microprocessors  manufactured  by  other 
companies  that  use  a  substantially  - 
similar  architecture  and  instruction  set. 
Unless  otherwise  specified,  the  term 


"PC"  refers  to  personal  compuiers  that 
use  the  x86  class  of  microprocessors. 

8.  In  1980,  Microsoft  licensed  from 
another  company  a  PC  operating  system 
which  it  modified  and  introduced  in 
1981  as  the  Microsoft  Disk  Operating 
System  ("MS-4X)S").  According  to 
Microsoft's  1993  Annual  Report,  as  of 
June  30, 1993,  approximately  120 
milUon  PCs  in  the  world  utilized  MS- 
DOS. 

9.  In  1985.  Microsoft  introduced  a 
more  sophisticated  PC  operating  system 
product  it  calls  "Windows."  Windows 
has  a  "graphical  user  interface"  which 
allows  users  to  give  instructions  by 
pointing  and  clicking  on  their  computer 
screen  with  a  "mouse"  or  other  similar 
device.  Windows  also  allows  users  to 
run  more  than  one  application  at  a  time. 
All  versions  of  Windows  released  to 
date  require  the  presence  of  an 
underlying  operating  system,  either 
MS-DOS  or  a  close  substitute.  Microsoft 
estimates  that  over  50  million  PCs  now 
use  Windows. 

10.  Applications  are  software 
programs  that  work  "on  top  of  PC 
operating  systems  to  enable  users  to 
perform  a  broad  range  of  functions. 
Applications  communicate  through  the 
PC  operating  system  with  the 
computer's  hardware.  Commonly  used 
applications  include  word  processors 
and  spreadsheets,  such  as  WordPerfect, 
Lotus  1-2-3,  and  Quattro  Pro  among 
others.  Al  least  50,000  applications  now 
run  on  MS-DOS  and  over  5,000  have 
been  written  to  run  on  Windows. 
Microsoft  sells  a  variety  of  its  own  very 
successful  and  profitable  applications. 

11.  Microsoft  markets  its  PC  operating 
system  primarily  through  original 
equipment  manufacturers  ("OEMs"), 
which  manufacture  PCs.  If  also  markets 
through  independent,  non-exclusive 
distributors.  Microsoft  has  agreements 
with  virtually  all  of  the  major 
microcomputer  OEMs. 

12.  Microsoft  generally  distributes 
MS-DOS  only  to  OEMs.  To  retail 
customers,  Microsoft  generally  offers 
only  upgrades  for  MS-DOS.  In  the  first 
half  of  1994,  the  share  of  Windows  units 
sold  by  Microsoft  through  the  OEM 
channel  was  approximately  80%. 

The  Relevant  Market  and  Microsoft's 
Monopoly  Power 

13.  The  relevant  product  market  is 
personal  computer  operating  systems  for 
the  x86  class  of  microprocessors 
(hereinafter  the  "PC  operating  system 
market").  Because  operating  systems 
written  for  other  microprocessors  will 
not  work  on  machines  with  an  x86  cIa5s 
microprocessor,  OEMs  who  sell  x86 
machines  and  customers  who  buy  such 
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machines  cannot  use  other  operating 
systems. 

14.  The  relevant  geographic  market  is 
the  world. 

15.  Microsoft  has  monopoly  power  in 
the  relevant  market  and  has  had 
monopoly  power  since  at  least  the  mid 
1980s.  For  almost  a  decade  Microsoft 
has  retained  an  extremely  high  market 
share — consistently  In  excess  of  70%. 

16.  Substantial  barriers  to  entry  and 
expansion  exist  in  the  relevant  market. 
One  barrier  to  entry  and  expansion  is 
the  considerable  time  and  expense 
required  to  develop,  test,  and  market  a 
new  PC  operating  system.  Other 
interrelated  barriers  to  entry  and 
expansion  include: 

a.  the  absence  of  a  variety  of  high 
quality  applications  that  run  on  a  new 
operating  system,  and  the  difficulty  of 
convincing  Independent  software 
vendors  ("ISVs")  to  develop  such 
applications; 

b.  the  lack  of  a  sizable  Installed  base 
of  users;  and 

c.  the  difficulty  in  convincing  C^Ms 
to  offer  and  promote  a  non-Microsoft  PC 
operating  system,  particularly  one  with 
a  small  installed  base  and  relatively  few 
applications  designed  to  run  on  it 

17.  These  barriers  magnify  and 
reinforce  each  other  because  the  value 
of  an  operating  system  to  a  consumer  is 
directly  related  to  two  factors:  the 
availability  of  a  variety  of  high  quality 
apphcations  that  run  on  that  system, 
and  the  number  of  users  who  use  that 
operating  system  and  thus  are  able  to 
share  information  and  work  with  the 
system  vnthout  additional  training. 
ISVs,  in  turn,  tend  to  develop 
applications  for  0{>erating  systems  with 
a  large  installed  base  of  users,  and 
consumers  gravitate  towards  operating 
systems  with  a  large  base  of 
applications. 

18.  Microsoft's  anticompetitive 
contracting  practices  described  below 
significantly  increase  the  already  high 
barriers  to  entry  and  expansion  facing 
competitors  in  the  PC  operating  system 
market.  These  practices  reduce  the 
likelihood  that  OEMs  will  license  and 
promote  non-Microsoft  PC  operating 
systems,  make  it  more  difficult  for 
Microsoft's  competitors  to  persoade 
ISVs  to  develop  apphcations  for  their 
operating  systems,  and  imfxxle  the 
ability  of  a  non-Microsoft  PC  operating 
system  to  expand  its  installed  tuse  of 
users. 


Microsoft's  Exclusionary  and 
Anticompetitive  OEM  Licenses 
Foreclose  Access  to  the  OEM  Channel 
by  Microsoft's  PC  Operating  System 
Competitors 

19.  In  1980,  IBM  agreed  to  Ucense  the 
original  version  of  MS-DOS  from 
Microsoft  for  IBM's  PC,  which 
experienced  considerable  success.  Other 
OEMs  also  used  MS-DOS  in  order  better 
to  emulate  the  IBM  PC  Microsoft 
quickly  dominated  and  gained  a 
monopoly  in  the  market  for  PC 
operating  systems.  It  then  entered  into 

a  series  of  exclusionary  and 
anticompetitive  contract  terms  to 
maintain  its  monopoly. 

20.  Because  of  Microsoft's  monopoly 
position  in  the  marketplace,  OEMs 
belie\e  that  they  must  offer  MS-DOS 
and  Windows  to  their  customere.  Profit 
margins  in  the  computer  hardware 
industry  are  very  thin  and  OEMs  want 
to  obtain  MS-DOS  and  Windows  at  the 
lowest  possible  cost.  Microsoft  has 
induced  many  OEMs  to  execute 
anticompetitive  "per  processor" 
contracts  for  MS-DOS  and  Windows, 
even  though  many  would  prefer  to 
preserve  their  freedom  to  offer  PCs  with 
non-Microsoft  opereting  systems. 

Microsoft's  Licenses  Impose  a  Penalty  cu 
Tax  Paid  to  Microsoft  on  OEMs'  Use  of 
Non-Microsoft  PC  Operating  Systems 

21.  Microsoft's  licenses  impose  a 
penalty  or  'tax  "  paid  io  Microsoft  upon 
OEMs'  use  of  competing  PC  opereting 
systems.  "Per  processor"  licenses 
require  OEMs  to  pay  a  royalty  for  each 
computer  the  OEM  sells  containing  a 
particular  processor  {e.g.,  an  Intel  386 
microprocessor)  whether  or  not  the 
OEM  has  included  a  Microsoft  operating 
system  with  that  computer. 

22.  Microsoft's  per  processor  contracts 
penalize  OEMs,  during  the  life  of  the 
contract,  for  installing  a  non-Microsoft 
operating  system.  OEMs  that  have 
signed  per  processor  contracts  virilh 
Microsoft  are  deterred  from  using 
competitive  alternatives  to  Microsoft 
operating  systems. 

The  Contract  Length  of  Microsoft's 
Anticompetitive  Per  l^ivcessor  Contmcts 
Magnifies  Its  Exclusionary  Effects 

23.  Microsoft  further  impedes  PC 
operating  system  competitors  by 
executing  long-term  contracts  with 
major  OEMs,  and  by  requiring  minimum 
commitments  and  cruditing  unused 
balances  to  future  contracts,  which 
cffPTtively  extends  the  contract  term 
and  makes  it  economically  unattractive 
for  an  OEM  to  inytall  a  noo-Microsoft 
operating  system. 

24.  Microsoft's  exclusionary  licenses 
are  often  for  a  duration  of  three  vears  c» 
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more — a  period  "of  time  equal  to.  or 
exceeding,  the  product  life  cycle  of  most 
PC  operating  system  products.  Microsoft 
often  extends  the  term  of  its  OEM 
licenses  through  amendment.  Thus. 
Microsoft's  anticompetitive  per 
processor  contracts  can  extend  to 
beyond  five  years. 

Microsoft's  Exclusionary  Contracts 
Foreclose  Other  PC  Operating  System 
Vendors  From  a  Substantial  and 
Critically  Important  Segment  of  the 
Market 

25.  Access  to  the  OEM  channel  is 
critical  to  the  success  of  a  competing 
operating  system.  The  overwhelming 
majority  of  PCs  are  sold  with  a  pre- 
installed  operating  system.  Thus,  to 
reach  the  ultimate  consumer  of  an 
operating  system,  it  is  important  that 
competitors  have  access  to  OEMs. 
Operating  system  vendors,  as  well  as 
OEMs,  confirm  that  successful  entry  is 
extremely  difficult  in  the  absence  of 
"proper  support"  in  the  OEM  channel 
in  the  form  of  public  commitments  to 
sell  a  new  operating  system. 

26.  Since  1988,  Microsoft  has*induced 
major  OEMs  to  execute  per  processor 
contracts,  many  of  which  extend  for 
several  years.  These  OEMs  are  critical  to 
the  success  of  a  new  operating  system 
entrant:  it  would  be  virtually  impossible 
for  a  new  entrant  to  achieve  commercial 
success  solely  through  license 
agreements  with  small  OEMs  that  are 
not  covered  by  Microsoft's  per  processor 
agreements.  According  to  Microsoft,  in 
fiscal  year  1993,  per  processor 
agreements  accounted  for  an  estimated 
60%  of  Microsoft's  MS-DOS  sales  to 
OEMs  and  43%  of  Window  sales  to 
OEMs. 

27.  Competing  operating  system 
developers,  finding  the  largest  OEMs 
contractually  bound  by  Microsoft's 
exclusionary  licenses,  are  disadvantaged 
in  their  efforts  to  bring  to  the  consumer 
less  expensive  and/or  better  quality 
operating  system  products. 

28.  The  effect  of  Microsoft's  licensing 
practices  has  been  to  exclude 
competitors  by  unreasonable  and 
anticompetitive  means  and  to  lessen 
competition  in  the  relevant  market. 
Microsoft's  practices  deter  OEMs  from 
entering  into  licensing  agreements  with 
competing  operating  system  providers, 
discourage  OEMs  who  agree  to  sell  non- 
Microsoft  operating  systems  from 
promoting  those  products,  and  raise  the 
price  of  computers  sold  with  competing 
operating  systems,  thereby  depressing 
the  demand  and  restricting  the  output  of 
these  products.  Microsoft's  licensing 
practices  have  effectively  foreclosed  a 
substantial  shaie  of  the  relevant  market; 
they  are  exclusionary,  anticompetitive. 


and  not  justified  by  legitimate  business 
considerations. 

Microsoft's  Anticompetitive  Non- 
Disclosure  Agreements 

29.  ISVs  develop  apphcations.  which 
motivate  consumers  to  purchase  PCs. 
Microsoft  has  sought  to  have  several 
commercially  important  ISVs  and  their 
employees  agree  to  non-disclosure 
agreements  that  would  restrict  their 
ability  to  work  with  competing  PC 
operating  systems  as  well  as  restrict 
their  ability  to  develop  competitive 
products. 

30.  Microsoft  moved  to  impose  these 
restrictions  in  connection  with  its  "beta 
tests"  of  its  new  operating  system,  the 
next  version  of  Windows,  code-named 
Chicago.  Microsoft  anticipates 
commercially  releasing  Chicago  in  late 
1994  or  early  1995.  Beta  tests  of  new 
versions  of  an  operating  system,  which 
are  conducted  prior  to  the  commercial 
release  of  that  new  version,  help  both 
Microsoft  and  the  ISVs. 

31.  For  the  ISVs.  the  beta  tests 
provide,  among  other  things,  critical 
information  about  the  interfaces  in  the 
operating  system  that  connect  with 
applications — information  which  the 
ISVs  need  to  write  applications  that  run 
on  the  operating  system.  Early  access  to 
the  beta  tests  is  especially  valuable  to 
the  ISVs  if  they  are  to  be  able  to  release 
their  applications  within  a  short  time 
after  the  commercial  release  of  a  new 
Microsoft  operating  system,  such  as 
Chicago. 

32.  For  Microsoft,  the  beta  tests  enable 
ISVs.  Informed  experts,  and  selected 
members  of  the  media  to  provide 
important  feedback  about  the 
advantages  ad  drawbacks  of  the 
operating  system.  In  addition,  the 
demand  for  Microsoft's  operating 
systems  depends  to  a  significant  extent 
on  tha  availability  of  applications 
designed  to  work  with  it.  Accordingly. 

it  is  in  Microsoft's  interest  to  provide 
ISVs  early  access  to  beta  tests. 

33.  At  the  same  time,  because 
Microsoft  necessarily  must  disclose 
certain  confidential  information  during 
the  course  of  the  beta  tests,  it  has 
legitimate  interests  in  maintaining  that 
confidentiality.  In  the  past.  Microsoft 
has  protected  its  interests  through  non- 
disclosure agreements  that  prohibit 
those  participating  in  the  beta  tests  from 
disclosing  such  confidential 
information. 

34.  In  connection  with  its  beta  tests  of 
Chicago,  however.  Microsoft  sought  to 
impose  on  certain  leading  software 
companies  far  more  restrictive  non- 
disclosure agreements  than  it  had 
previously  used.  The  terms  of  these 
non-disclosure  agreements  would 


preclude  developers  at  these  companies 
from  working  with  operating  system  ~ 
companies,  other  competitors  of 
Microsoft,  and  competing  technologies 
for  an  unreasonably  long  period  of  time. 

The  Anticompetitive  Effects  of 
Microsoft's  Conduct 

35.  Microsoft's  exclusionary 
contracting  practices  have  had  the  effect 
of  excluding  competitors  on  a  basis 
other  than  competition  on  the  merits 
and  have  thereby  allowed  Microsoft 
illegally  to  perpetuate  its  monopoly  in 
the  PC  operating  system  market. 

36.  Through  the  unlawful  acts  and 
practices  described  above  Microsoft  has 
harmed  competition,  consumers  and 
innovation: 

a.  Microsoft  has  unlawfully 
maintained  a  monopoly  in  the  PC 
operating  system  market. 

b.  Microsoft's  exclusionary  conduct 
has  significantly  impeded  the  ability  of 
rival  operating  systems  to  compete  in 
the  PC  operating  system  market. 
Competitors  find  it  more  difficult  to 
convince  OEMs  to  offer  and/or  promote 
their  product  and  must  incur  greater 
marketing  expenses  to  penetrate  the 
market.  Microsoft  raised  hurdles  to  fair 
competition  even  higher  through 
uiu-easonably  restrictive  non-disclosure 
agreements. 

c.  Microsoft's  exclusionary  licenses 
deprive  rival  PC  operating  systems  of  a 
significant  number  of  sales  that  they 
might  otherwise  secure.  These  lost  sales 
impede  the  ability  of  PC  operating 
systems  to  develop  an  installed  base 
sufficient  to  convince  OEMs  to  bundle 
the  new  system  with  their  hardware,  to 
convince  ISVs  to  WTite  applications  that 
run  on  the  new  system,  and  to  convince 
users  that  the  system  is,  and  will 
remain,  a  viable  alternative  to  the 
existing  MS-DOS  and  Windows 
standard. 

d.  Microsoft's  conduct  also 
substantially  lengthens  the  period  of 
time  required  for  competitors  to  recover 
their  development  costs  and  earn  a 
profit,  and  increases  the  risk  that  an 
entry  attempt  will  fail.  In  combination, 
all  of  these  factors  deter  entry  by 
competitors  and  thus  harm  competition. 

37.  The  harm  to  competition  caused 
by  Microsoft's  unlawful  conduct  harms 
consumers.  OEMs  that  do  offer 
customers  a  choice  of  operating  systems 
may  charge  customers  a  higher  price  for 
PCs  with  non-Microsoft  operating 
systems  in  order  to  be  able  to. pay  the 
double  royalty  necessitated  by  the 
Microsoft  per  processor  agreements. 
Thus,  users  who  do  not  receive  a 
Microsoft  operating  system  are  still, 
indirectly,  paying  Microsoft. 
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38.  In  addition,  Microsoft's  unlawful 
conduct  has  deterred  the  development 
of  competing  operating  systems, 
depriving  consumers  of  a  choice  of 
systems  with  possibly  superior  featiires. 
Similarly,  the  slower  growth  of 
competing  operating  systems  has 
slowed  the  development  and  diffusion 
of  applications  designed  to  work  on 
non-Microsoft  operating  systems  and 
has  Limited  choices  of  consumers  and 
users  of  PCs. 

39.  Those  injured  by  Microsoft's 
conduct  will  continue  tosuffier  such 
injury  unless  the  relief  prayed  for  herein 
is  granted. 

First  Claim  for  Relief— Sherman  Act  §2 

40.  Plaintiff  realleges  and  incorporates 
herein  by  reference  the  allegations  set 
forth  in  paragraphs  1  throu^  39  above. 

41.  By  engaging  in  the  acts  and 
practices  described  above.  Microsoft  has 
monopolized  the  market  for  PC 
operating  systems  in  the  United  States. 

42.  Such  conduct  constitutes 
monopoUzation  in  violation  of  Section  2 
of  the  Sherman  Act.  15  U.SC  §  2. 

Second  Claim  for  Relief— Sherman  Act 
§1 

43.  Plaintiff  realleges  and  incorporates 
by  reference  the  allegations  set  forth  in 
paragraphs  1  through  39  above. 

44.  The  licensing  agreements  and 
unnecessarily  restricdve  non-disclosure 
agreements  described  above  constitute 
contracts  and  combinations  which 
unreasonably  restrain  trade  in  the 
market  for  PC  operating  systems,  which 
affect  interstate  trade  and  commerce,  in 
violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C  §  1. 

Prayer  for  Relief 

Wherefore,  Plaintiff  Prays  For  Relief 
As  Follows: 

1.  That  the  Court  adjudge  and  decree 
that  Microsoft  has  monopolized  the 
interstate  trade  and  commerce  in  the 
market  for  PC  operating  systems  in 
violation  of  Section  2  of  the  Sherman 
Act. 

2,  That  the  Court  adjudge  and  dHcree 
that  Microsoft  has  entared  into  unlawful 
coiiUucts  and  combinations  whirh 
iTaieasonably  restrain  the  trade  in 
interstate  commerce  in  PC  operating 
systems,  in  violation  of  Section  1  of  the 
Shrnn?in  Act 

■i  7  hat  V!icn)r,oft  and  .all  pprsons, 
firrs  ar.d  r,o/pur^t'ons  acii.g  on  ils 
bchoJf  arid  under  it.s  direrM-n  or  control 
bo  cermir!t)Ti'ly  o'ljoinpd  from  i?n-"5riT' 
jii,  ;,.inyLi)g  out,  rond  .v^ing  cf  ul'.on'.jiiin^ 
to  :':;3'ige,  Ctuiy  cu!  or  .enr.w,  any 
cov'iTscAs,  agroeinsnfs,  {>ro(;tif:es,  or 
ii!-(.'t.rst3::d!ngs  in  violation  oi  the 
Shenran  Act. 


4.  That  plahitiff  have  such  other  relief 
that  the  Court  may  consider  necessary 
or  appropriate  to  restore  competitive 
conditions  in  the  markets  affected  by 
Microsoft's  unlawful  conduct. 

5.  That  the  plaintiff  recover  the  cost 
of  this  action. 

Dated:  July  15,  1994. 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Robert  E.  Litan. 
Mark  C.  Schechter, 
Richard  L.  Rosen, 
]aroes  D.  Bates, 

Assistant  U.S.  Attorney.  Chief,  Ovi I  Division. 
District  of  Columbia,  Washington.  DC  20001. 
Samuel  R.  Miller, 
Donald  J.  Russell. 
Joyce  Bartoo. 
Robert  J.  Zastrow, 
Richard  L  Irvine, 
Peter  A.  Gray, 
Justin  M.  Dempsey, 
Gilad  Y.  Ghana, 
Lawrence  M.  Frankel, 
Attorneys.  Antitrvst  Division,  U.S. 
Department  of  Justice.  555  4th  Street  NW., 
(202)514-2401. 

United  States  District  Court  for  the  District 
of  Columbia,  United  States  of  America, 
PlainUff  vs.  Microsoft  Corporation, 
Defendant.  Qvil  .Action  No.  94-1564,  July  15 
1994 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Cotirt  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia. 

2.  The  parties  consent  that  a  Final 
judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirempnts 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  fhst 
Pbintiff  has  not  withdrawn  its  con.'onl, 
which  it  -nay  do  at  any  time  b'jfo.-e  the 
cntjr>'  of  the  proposod  Final  Judf^r^icm  hy 
ser/ing  m»icfl  thereof  on  the  Drf-'iiJcmt 
aru  by  Rl;ng  tb.-!t  noti;..!  wiih  tho  Court; 
and 

3.  Defandart  agrr.eg  to  bo  bounr!  hy 
the  provi.sions  of  th'j  piOj: o&cd  Fi;ial 
Ji:''r;Tnpr!t  pending  its  approvjil  by  tlie 
Ct  ufl.  if  Uio  P2tiu.,d."f'.vi.hiirnws  lis 
consent  or  if  lie  proposed  fir.si 
)jr'.gi.i.:r.t  ',2  nut  iiriitercd  fitjrsuHiit  fa  this 
£lip\:Iat:(3.n,  tLi„  Stipaiali.-jn  shall  he.  of 
no  v'.lecX  whatsoever,  and  the  mrik.ng  of 


this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

Dated  This  15th  day  of  July  1994. 

For  The  Plaintiff  The  United  States  Of 
America. 

Anne  K.  Bingaman, 

Assistant  Attorney  General,  Antitrust 

Division.  U.S.  Department  of  Justice. 

For  The  Defendant  Microsoft  Corporation 
William  H.  Neukom, 
Senior  Vice  President.  Law  and  Corporate 
Affairs,  Microsoft  Corporation. 

In  the  United  States  EMstrict  Court  for  the 
District  of  the  District  of  Columbia.  United 
States  of  America,  Plaintiff,  v.  Microsoft 
Corporation.  Defendant  Civil  Action  No.  94- 
1564  (SS).  Competitive  Impact  SUtsment. 

Received:  July  27, 1994,  Qerk.  U.S.  District 
Court.  District  of  Columbia. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
1 5  U.S.C.  §  16(b)-{h),  the  United  States 
submits  this  Competitive  hnpact 
Statement  relating  to  the  propnised  Final 
Judgment  submitted  for  entry  with  the 
consent  of  defendant  Microsoft 
Corporation  in  this  civil  antitrust 
prtjceeding. 

Nature  and  Purpose  of  the  Proceeding 

On  July  15, 1994,  the  United  States 
filed  a  civil  antitrust  Complaint  to 
prevent  and  restrain  Microsoft 
Corporation  ("Microsoft")  from  u.sing 
exclusionary  and  anticompetitive 
contracts  to  market  its  personal 
computer  operating  system  software,  uj 
violation  of  Sections  1  and  2  of  the 
Sherman  Act,  15  U.S.C  1,  2.  As  alleged 
in  the  Complaint.  Microsoft  has  used 
these  contracts  to  restrain  trade  and  to 
monopohze  the  market  for  operating 
systems  for  personal  computers  using 
the  x86  class  of  microprocessors,  which 
comprise  most  of  the  world's  jjersonal 
computers.  As  used  herein.  "PC"  refers 
to  personal  computers  that  use  this  class 
of  microprocessor. 

The  Complaint  alleges  that  Microsoft 
hrts  used  its  monopoly  power  to  induce 
PC  manufacturers  to  enter  into 
antif  cirpetitive.  lorg  term  Ucenscs 
und.n  which  they  ni'.'U  pay  Microsoit 
not  only  when  thoy  s.U  PCs  co.ntaining 
Microsoft's  opera^irg  '■^yr.terrs,  hut  rilso 
wher<  ih- y  se'l  PCs  c;!in;aining  r.on- 
Mlcroscff  operating  syjtojris.  ThiiiO 
an'ico.T!pe*::iv0,  lon^;?;  m  licenses  have 
helped  V.iaot-  ift  to  mainiaia  its 
iP'.uupciy.  By  ;uhIbiu;igconi[}:".ing 
opo.aUng  systems'  tn.tc-bb  to  i'C 
m-xi: i.rjc:i;re!-s,  Mi'--r.«o.^t 's  t  xcltisionary 
hcfnses  ^-'ovv  inno^^'aon,  r.ujj  pnc-trs, 
and  liepiivw  consuraers  of  an  effoOiVe 
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choice  among  competing  PC  operating 
systems. 

The  Complaint  also  alleges  that  in 
connection  with  pre-release  testing  of  a 
new  Microsoft  operating  system  code- 
named  "Chicago,"  Microsoft  sought  to 
impose  unreasonably  restrictive  and 
anticompetitive  non-disclosure 
agreements  on  a  number  of  leading 
developers  of  applications  software 
products.  These  non-disclosure 
agreements  would  have  unreasonably 
restricted  the  ability  of  software 
developers  to  work  with  competing 
operating  systems  or  to  develop 
competitive  products  or  technologies. 

The  Complaint  seeks  to  prevent 
Microsoft  from  continuing  or  renewing 
any  of  the  anticompetitive  practices 
alleged  to  violate  the  Sherman  Act.  and 
thus  to  provide  fair  opportunities  for 
other  firms  to  compete  in  the  market  for 
PC  operating  systems. 

The  United  States  and  Microsoft  have 
agreed  that  the  proposed  Final  Judgment 
may  be  entered  after  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act.*  Entry  of  the  Final  Judgment  will 
terminate  this  civil  action,  except  that 
the  Court  will  retain  jurisdiction  for 
further  proceedings  that  may  be 
required  to  interpret,  enforce,  or  modify 
the  Judgment,  or  to  punish  violations  of 
any  of  its  provisions. 

Description  of  the  Practices  Involved  in 
the  Alleged  Violations 

If  this  case  were  to  proceed  to  trial, 
the  United  State  would  prove  the 
following: 

Microsoft  develops,  licenses,  sells, 
and  supports  several  types  of  software 
products  for  personal  computers, 
including  operating  systems  and 
applications.  An  operating  system  is 
software  that  controls  the  basic 
operations  of  the  personal  computer. 
Applications  software,  such  as  word 
processing  programs  and  spread  sheets, 
runs  "on  top  of  an  operating  system  to 
enable  the  computer  to  perform  a  broad 
range  of  useful  functions.  Operating 
systems  are  designed  to  work  with 
specific  microprocessors,  the  integrated 
circuits  that  function  as  the  "brain"  of 
the  computer.  Most  of  the  personal 
computers  in  the  world  today  use  the 
x86  class  of  microprocessors,  originally 
designed  by  Intef.  and  now  including 
microprocessors  manufactured  by  otlier 


'  The  proposed  Final  Judgment  that  was  filed 
with  the  Complaint  on  July  15,  1994  contained 
several  omissions  and  inconsistencies  in  the 
numbering  of  paragraphs  and  subparagraphs.  With 
the  Defendant's  consent,  a  corrected  version  of  the 
Final  ludgment  is  being  filed  with  this  Competitive 
knpact  Statement.  See  Attachment.  Paragraph  and 
sub-paragraph  numbers  in  this  Competitive  Impact 
Statement  refer  to  the  numbers  used  in  the 
corrected  version  of  the  Final  ludgment. 


companies  that  use  a  substantially 
similar  architecture  and  instruction  set. 
Original  equipment  manufacturers 
("OEMs")  that  sell  PCs  and  customers 
who  buy  such  machines  cannot  use 
operating  systems  written  for  other 
microprocessors. 

In  1981,  Microsoft  introduced  a  PC 
operating  system  called  the  Microsoft 
Disk  Operating  System  ("MS-DOS"), 
the  original  version  of  which  Microsoft 
licensed  to  IBM  for  use  in  IBM's  PC.  As 
IBM's  PC  e.xperienced  considerable 
commercial  success,  other  OEMs  also 
used  MS-DOS  in  order  better  to  emulate 
the  IBM  PC.  In  1985.  Microsoft 
introduced  "Windows,"  a  more 
sophisticated  PC  operating  system 
product  designed  for  use  in  conjunction 
with  MS-DOS.  Windows  allowed  users 
to  give  instructions  with  a  "mouse"  or 
similar  device  and  also  to  run  more  than 
one  ^plication  at  a  time.  Microsoft 
quickly  gained  a  monopoly  in  the 
market  for  PC  operating  systems 
worldwide.  For  almost  a  decade. 
Microsoft's  market  share  has 
consistently  exceeded  70%. ^ 

Development,  testing,  and  marketing 
of  a  new  PC  operating  system  involves 
considerable  time  and  expense.  A  new 
operating  system  faces  additional 
barriers  to  entry,  including  the  absence 
of  a  variety  of  high  quality  applications 
to  run  on  the  system;  the  small  number 
of  people  trained  on  and  using  the 
system,  which  discourages  customers 
from  buying  it  and  software  companies 
from  writing  applications  to  run  on  it; 
and.  since  the  overwhelming  majority  of 
PCs  are  sold  with  a  pre-installed 
operating  system,  the  difficulty  of    , 
convincing  OEMs  to  offer  and  promote 
the  system. 

Microsoft  has  used  exclusionary'  and 
anticompetitive  contract  terms  to 
maintain  its  monopoly.  OEMs  believe 
that  a  substantial  portion  of  their 
customers  will  want  a  PC  with  MS-DOS 
and  Windows,  and  therefore  feel  that 
they  must  be  able  to  offer  their 
customers  MS-DOS  and  Windows.  With 
thin  profit  margins.  OEMs  want  to 
obtain  these  products  at  the  lowest 
possible  cost. 

Begirming  in  1988,  and  continuing 
until  |uly  15,  1994,  Microsoft  induced 
many  OEMs  to  execute  anticompetitive 
"per  processor"  licenses.  Under  a  per 
processor  license,  an  OEM  pays 
Microsoft  a  royalty  for  each  computer  it 


sells  containing  a  particular 
microprocessor,  whether  the  OEM  sells 
the  computer  with  a  Microsoft  operating 
system  or  a  non-Microsoft  operating 
system.  In  effect,  the  royalty  payment  to 
Microsoft  when  no  Microsoft  product  is 
being  used  acts  as  a  penalty,  or  tax,  on 
the  OEM's  use  of  a  competing  PC 
operating  system.  Since  1988, 
Microsoft's  use  of  per  processor  licenses 
has  increased.  In  fiscal  year  1993,  per 
processor  licenses  accounted  for  an 
estimated  60%  of  MS-DOS  sales  to 
OEMs  an^  43%  of  Window  sales  to 
OEMs.3  Collectively,  the  OEMs  who 
have  such  per  processor  contracts  are 
critical  to  the  success  of  competing 
operating  system  vendors,  but  those 
OEMs  effectively  are  foreclosed  to 
Microsoft's  competitors. 

Microsoft  has  further  foreclosed  the 
OEM  channel  through  the  use  of  long- 
term  contracts  with  major  OEMs,  some 
expiring  as  long  as  five  years  from  their 
original  negotiation  date.  In  some  cases, 
these  contracts  have  left  OEMs  with 
unused  balances  on  their  minimum 
commitments,  which  Microsoft  can 
allow  to  be  used  if  the  contract  is 
extended,  but  which  would  be  forfeited 
if  the  OEM  does  not  extend  the  contract. 
These  practices  have  allowed  Microsoft 
to  extend  the  efi^ective  duration  of  its 
OEM  contracts,  further  impeding  the 
access  of  PC  operating  system 
competitors  to  the  OEM  channel. 

In  addition  to  using  anticompetitive 
OEM  licenses,  Microsoft  has  also 
employed  anticompetitive  restrictions 
in  certain  of  its  non-disclosure 
agreements  ("NDAs").  Microsoft 
anticipates  commercially  releasing 
Chicago,  the  next  version  of  Windows, 
in  late  1994  or  early  1995.  In 
preparation  for  its  release,  Microsoft  has 
allowed  certain  third  parties,  including 
independent  software  vendors  ("ISVs") 
who  waite  applications,  to  have  access 
to  pre-release  versions  of  Chicago,  a 
process  known  in  the  software  industry 
as  "beta  testing."  This  permits  Microsoft 
to  receive  feedback  from  the  beta  testers, 
and  the  ISVs  to  begin  writing 
applications  for  Chicago  prior  to  its 
release. 

In  cormection  with  beta  testing 
Chicago,  Microsoft  employed,  as  it  has 
in  prior  beta  tests,  NDAs  prohibiting 
disclosure  of  confidential  information. 
In  this  instance,  however,  Microsoft 


*In  1993.  Microsoft's  MS-DOS  operating  system 
co.".sti;Bted  approximately  79%  of  the  operating 
system*  sold  to  PC  manufacturers.  PC-DOS 
accounted  for  approximately  13%  of  such  sales. 
OS/2  constituted  approximately  4%.  DR-DOS 
constituted  approximately  3%.  and  Unix  operating 
systemi  constituted  approximately  1%.  A  chart 
showing  these  market  shares  is  attached  as  Exh.  1. 


'  Per  processor  licenses  accounted  for  an 
increasing  proportion  of  Microsoft's  operating 
system  sales  in  the  198S-1993  period.  Twenty  per 
cent  of  all  units  of  MS-IX3S  that  were  sold  to  OEMs 
in  FY  1989  were  sold  pursuant  to  per  processor 
licenses.  That  percentage  increased  to  22%  in  FY 
1990;  27%  in  FY  1991;  50%  in  FY  1992:  and  to 
60%  in  FY  1993.  A  chart  shomng  this  increasing 
use  of  per-processor  licenses  is  attached  as  Exh.  2. 


sought  to  impose  on  certain  leading 
software  companies  tar  more  restrictive 
NDAs  than  it  had  previously  used. 
These  NDAs  would  have  precluded 
developers  from  working  on  competitive 
products  and  technologies  for  an 
unreasonablv  long  period  of  time. 

Through  tnese  practices.  Microsoft 
has  excluded  competitors  by 
unreasonable  and  anticompetitive 
means,  thereby  lessening  competition 
and  maintaining  a  monopoly  in  the  PC 
operating  system  market.  Microsoft's 
licensing  practices  deter  OEMs  from 
entering  into  licensing  agreements  with 
operating  system  rivals  and  discourage 
OEMs  who  agree  to  sell  non-Microsoft 
operating  systems  from  promoting  those 
systems.  By  depriving  rivals  of  a 
significant  number  of  sales  that  they 
might  otherwise  secure,  Microsoft 
makes  it  more  difficult  for  its  rivals  to 
convince  ISVs  to  write  applications  for 
their  systems,  for  OEMs  to  offer  and 
promote  their  systems,  and  for  users  to 
believe  that  their  systems  will  remain 
viable  alternatives  to  MS-DOS  and 
Windows. 

Microsoft's  exclusionary  contracts 
harm  consumers.  OEMs  that  sign 
Microsoft's  exclusionary  licenses  but 
offer  consiuners  a  choice  of  operating 
systems  may  charge  a  higher  price,  in 
order  to  cover  the  double  royalty,  for 
PCs  using  a  non-Microsoft  operating 
system.  Even  consumers  who  do  not 
receive  a  Microsoft  operating  svstem 
still  pay  Microsoft  indirectly.  Thus. 
Microsoft's  licensing  practices  have 
raised  the  cost  of  personal  computers  to 
consumers. 

Microsoft's  conduct  also  substantiallv 
lengthens  the  period  of  time  required  for 
competitors  to  recover  their 
development  costs  and  earn  a  profit, 
and  thereby  increases  the  risk  that  an 
entry  attempt  will  faH.  In  combinaiion. 
all  these  factors  deter  entry  by 
competitors  and  thus  harm  competition 
By  deterring  the  development  of 
coir.petitiv'  operating  systems, 
Microsoft  has  deprived  con=:u;r!ers  of  a 
choice  of  potentially  superior  products 
Similarly,  the  slower  growth  of 
competing  operating  systems  ha«; 
retarded  the  de\elopment  of 
applications  for  such  s\  jtoir.s. 

Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judiinivnt  will 
end  Microsoft's  unl.nwful  practices  that 
restrain  trade  and  perpetuate  its 
monopoly  power  in  the  market  for  PC 
operating  systems.  In  addition,  the 
proposed  Final  Judgment  contains 
provisions  that  are  remedial  in  nature 
and  designed  to  assure  that  Microsoft 
will  not  engage  in  the  future  in 
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exclusionary  practices  designed  to 
produce  the  same  or  similar  effects  as 
those  set  forth  in  the  Complaint. 

In  particular.  Sections  IV  (A),  (C).  and 
(F)  prohibit  Mirosoft's  use  of  the 
specific  exclusionary  practices  alleged 
in  the  complaint — "per  processor" 
contracts,  lengthy  terms,  and  minimum 
commitments — that  foreclose  competing 
PC  operating  system  vendors  from  much 
of  the  OEM  channel.  Sections  IV  (K)-{L) 
prohibit  the  use  of  anticompetitive  non- 
disclosure agreements  in  conjunction 
with  Mirosoft's  distribution  of  pre- 
commercial  releases  of  operating  svstem 
software  products.  Sections  IV  (B),'(E), 
(G),  and  (H)  impose  prohibitions  that  go 
beyond  the  alleged  exclusionan,' 
practices  in  order  to  ensure  that 
Microsoft's  future  contracting 
practices — not  challenged  here  because 
not  yet  used — do  not  unreasonablv 
Impede  competition.  Sections  IV  (J)  and 
(M)  are  designed  to  bring  existing 
contracts  into  immediate  compliance 
with  the  proposed  Final  Judgment. 

Scope  of  the  Final  Judgment 

The  injunctions  in  Section  IV 
generally  apply  to  "covered  products'" 
which  are  defined,  in  Section  11(A),  as 
the  binary  code  of  MS-EKDS  6.22; 
Microsoft"  Windows  3.11;  Windows  for 
Workgroups  3.11;  predecessor  versions 
of  those  products;  the  product  currently 
code-named  "Chicago"  (the  planned 
successor  to  Microsoft  Windows  3.11); 
ajid  other  successor  versions  of  or 
products  marketed  as  replacements  for 
the  aforementioned  products.  This 
definition  includes  all  Microsoft's  PC 
operating  system  products  in  which  the 
defendant  currently  possesses  a 
substantial  degree  of  market  power.  The 
definition  does  not  encompass  fnd 
specifically  excludes,  Windows  NT 
Workstation  and  'A'indows  N'T 
Advant  ed  .Server,  neither  of  which  has 
a  significant  share  of  a  relevant  market 
at  this  lime. 

The  definition  nf  "coven-J  prori.jct" 
was  drafted  with  the  rccognitiun  that 
Microsoft  wil'  continue  to  modify  its 
operating!  syst'?rn  products  throughoi  t 
the  dtiratinn  oi  the  Fi:iol  Judgm-'"nt.  The 
prohibitions  in  the  decree  will  apply  to 
the  surcessor  .:ind  replacement  ;  rcd'jcts 
of  those  exi.sting  operating  system 
products  that  have  siit)stantial  m'.rkot 
power.  The  decree  v.ili  go\ern  the 
liceiisinp  of  such  produi;ts  if  they  are 
made  availaLle  as  stand-alone  products 
to  OEM?  pursuant  to  license 
agreements,  or  as  unbundled  products 
that  perform  operating  system  software 
functions  now  embodied  in  the 
specifically  li.sted  existing  products. 
Moreover,  the  decree  will  govern  the 
licensing  of  successor  versions  nf  ot 


products  marketed  as  replacements  for 
MS^X)S  6.22,  Microsoft  Windows  3.11. 
Windows  for  Workgroups  3.11,  and 
"Chicago,"  even  if  such  successor  or 
replacement  products  could  also  be 
characterized  as  successors  or 
replacements  of  operating  system 
software  products  that  are  not  covered, 
such  as  windows  NT  Workstation  or 
Windows  NT  Advanced  Server. 

Prohibition  of  the  Licensing  Violations 

The  three  anticcmpjetitive  factors  of 
Microsoft's  license  agreements  that  are 
challenged  in  the  complaint — the 
excessive  duration  of  those  agreements, 
the  requirement  of  royalty  payments  oft 
a  "per  processor"  basis,  and  large 
minimum  commitments — are  addressed 
principally  in  Sections  IV(A),  IV(C)  and 
{IV)(F)  of  the  Final  Judgment. 

Duration:  Section  IV(A)  limits  the 
duration  of  Microsoft's  license 
agreements  with  OEMs  to  one  year,  with 
OEMs  having  the  option  to  renew  a 
license  for  one  additional  one  vear  term 
on  the  same  terms  and  conditions  as  in 
the  first  year.  This  limitation  on  the 
duration  of  hcense  agreements,  along 
with  the  safeguards  provided  in  Section 
IV(G),  will  ensure  that  vendors  of 
competing  operating  systems  will  have 
regular  and  frequent  opportunities  to 
attempt  to  market  their  products  to 
OEMs.  Absent  such  opportunities. 
Microsoft's  competitors  might  be  unable 
to  reach  the  level  of  market  penetration 
needed  for  profitable  operation  in  a 
reasonable  period  of  time,  e\en  if  ihev 
are  offering  products  that  are  deemed 
superior  by  those  customers  vi  ho  have 
an  opportunity  to  buy  them. 

Per  Processor  Licenses.  Section  l\'[C] 
prohibits  the  use  of  per  proce^s-or 
licenses.-'  Section  ir(K)  define.^  per 
processor  licenses  as  licenses  that 
require  the  OEM  to  pay  a  royalty  for  ail 
personal  computer  syslems  that  c  (..•-;i.ii:5 
specified  microprocess.rs.  /^s  ;u'1ed 
above,  the  requirement  to  pav  a  rvi}altv 
to  Microsoft  on  the  sale  of  a  PC.  that  has 
a  non-Microsoft  operating  system  is 
Comparable,  in  its  economic  effoct.-tu 
the  imposition  of  a  'tax"  on  the 
compefu'g  operating  svstem.  Per 
processor  licenses  are  also  verv-  sinuiur 
to  exclusive  dealing  or  requiren.ents 
contracts,  the  OEM  in  effect  is  obt.iinmg 
the  ri^'jit  to  tjse  Micrnsoffs  cpc-aiing 
system,  and  is  paying  an  cpc.-at:ng 
system  roy-dtv,  for  all  of  its  operating 
system  "requirements  "  for  use  on  PCs 
using  the  designated  micropror  essors. 


■'Secl;oi-.  IVilUlUonvertiail  per  prof  Ksstpr 
licenses  to  fer  system  licences,  except  those  mmii'.'s 
which  an  OE.M  excludes,  which  will  thprpflfte:  be 
subject  to  the  l.mi:at;iii-.s  !n:po<ied  rn  M.i  rt'voi!  bv 
Sr<-iion  I\':(;V 
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Minimum  Commitments:  Section 
[V(F)  will  bar  Microsoft  from  entering 
into  any  license  agreement  containing  a 
minimum  commitment.^  While 
minimum  commitments  are  not  in  and 
of  themselves  illegal,  they  can  be  used 
to  achieve  a  similar  effect  as  that 
accomplished  through  per  processor 
licenses  or  exclusive  dealing  contracts. 
If  the  minimum  commitment  is  greater 
than  the  number  of  units  of  Microsoft 
software  that  the  OEM  expects  or  would 
otherwise  desire  to  use  at  any  time 
during  the  term  of  the  contract,  the 
minimum  commitment  creates  a 
disincentive  for  an  OEM  to  make 
incremental  purchases  of  non-Microsoft 
operating  systems.  In  that  context,  the 
minimum  commitment  also  operates  in 
effect  to  require  a  royalty  payment  to 
Microsoft,  even  for  PCs  that  use  a  non- 
Microsoft  operating  system.  This  effect 
will  be  ended  by  Section  (IV)(F). 

Restoring  Competition  to  the  Market 
rAroiig/j  Prophylactic  Additional  Relief 

The  proposed  Final  Judgment  not 
only  bans  hdicrosoft's  unlawful 
practices,  but  also  contains  additional 
provisions  which  are  prophylactic  in 
nature,  and  are  intended  to  ensure  that 
the  anticompetitive  effects  ef  those 
practices  are  not  replicated  through  use 
by  Microsoft  of  other  exclusionary 
practices. 

Microsoft  Prohibited  From  Limiting 
OEM  Sales  of  Competing  Operating 
System  Products:  Section  IV  (B)  bars 
Microsoft  from  entering  into  license 
agreements  that  prohibit  or  restrict  an 
OEM  bom  licensing,  selling,  or 
distributing  competing  operating  system 
products.  In  addition.  Section  IV  (E) 
prohibits  Microsoft  from  expressly  or 
impliedly  conditioning  its  licenses  of 
operating  systems  on  the  licensing, 
purchase,  use  or  distribution  not  only  of 
other  covered  products,  but  also  any 
other  Microsoft  product,  or  non- 
Microsoft  product.  Without  these 
provisions  Microsoft  could  force  OEMs 
to  parchase  covered  products  and  thus 
accomplish  anticompetitive  effects 
similar  to  those  achieved  through  its 
unlawful  licensing  practices,  or  attempt 
to  extend  or  protect  its  monopoly  in  any 
covered  product  by  conditioning  its 
licensing,  purchase  or  use  of  other 
products. 

Microsoft  Limited  to  Per  Copy  and  Per 
System  Licenses:  Sections  IV  (D)  and  IV 
(G)  require  Microsoft  to  use  either  "per 
copy"  or  "per  system"  licenses.  Per 
copy  licenses,  if  used  in  conjunction 
with  pro-competitive  volume  discounts. 


'■Section  IV()M2)  prohibits  Mlciotoft  from 
prospectively  enforcing  minimum  commitment  in 
existing  license  agreements. 


pose  few  competitive  concerns.  Per  • 
system  Ucenses.  if  not  carefully  fenced 
in.  could  be  used  by  Microsoft  to 
accomplish  anticompetitive  ends 
similar  to  "per  processor"  licenses. 
However,  if  an  OEM  easily  can 
designate  models  not  subject  to  a  per 
system  license,  it  can  use  non-Microsoft 
operating  systems  on  those  models 
without  incurring  a  royalty  obligation  to 
Microsoft.  If  an  OEM  need  not  pay  a 
royalty  to  Microsoft  for  anything  but  the 
number  of  copies  of  the  Microsoft 
operating  system  that  it  actually  uses, 
that  OEM  will  not  be  deterred  from 
licensing,  purchasing  or  using 
competing  operating  system  products. 

Restriction  on  Per  System  Licenses: 
The  Final  Judgment  also  places 
restrictions  on  the  use  of  per  system 
licenses  to  ensure  that  they  are  not  used 
in  an  exclusionary  manner.  In 
particular.  Section  IV  (G)  specifies  that 
per  system  licenses  must  allow  the 
licensee  to  create  "new  systems"  that 
can  be  sold  without  incurring  a  royalty 
obligation  to  Microsoft  if  they  do  not 
utilize  a  Microsoft  product.  Under 
Section  rv  (G),  an  OEM  need  only 
designate  a  new  model  name  or  number 
to  create  a  "new  system."  Microsoft  may 
not  require  the  OEM  even  to  notify 
Microsoft  of  the  creation  of  a  new 
system;  nor  may  Microsoft  impose 
requirements  relating  to  the  marketing 
or  advertising  of  a  new  system,  or 
penalize  an  OEM  for  creating  a  new 
system.  Section  IV  (G)(4)  requires 
Microsoft  to  notify  within  30  days 
foUovkring  entry  of  this  Final  Judgment 
all  existing  OEM  licensees  imder  per 
system  licenses  and  all  OEM  licensees 
with  per  processor  hcenses  who  choose 
to  let  theni  to  be  converted  to  per  system 
licenses  (a  provision  discussed  below) 
of  their  rights  to  create  new  systems  that 
will  not  be  subject  to  any  existing  per 
system  hcense.  This  notice  provision 
ensures  that  existing  licensees  promptly 
know  tjf  their  rights  to  avoid  royalty 
payments  under  per  system  contracts  if 
they  choose  to  create  new  systems. 

Microsoft  Prohibited  From  Using 
Lump  Sum  Pricing:  Section  IV  (H)  also 
serves  a  prophylactic  function, 
prohibiting  the  use  of  lump  sum  pricing 
in  license  agreements  for  covered 
products.  As  defined  in  Section  II  (F), 
lump  sum  pricing  is  any  royalty 
payment  that  does  not  vary  with  the 
number  of  copies  of  the  covered  product 
(under  per  copy  licenses)  or  the  number 
of  pergonal  computer  systems  (under 
per  system  licenses)  that  are  licensed, 
sold,  or  distributed  by  the  OEM.  This 
restriction,  like  the  prohibitions  on 
minimum  commitments  and 
requirtments  contracts,  restricts 
conduct  that  could  be  used  by  Microsoft 


tn  achieve  effects  comparable  to  the 
effects  of  the  conduct  challenged  by  the 
government,  and  for  that  reason  is 
enjoined.* 

Neither  Section  IV  (H)  nor  any  other 
provision  of  the  proposed  Final 
Judgment  prohibits  the  use  of  royalty 
rales,  including  rates  embodying 
volume  discounts,  agreed  upon  in 
advance  with  respect  to  each  individual 
OEM.  each  specific  version  or  language 
of  a  covered  products,  and  each 
designated  personal  computer  system 
model.  Nothing  in  the  Final  Judgment, 
however,  in  any  way  sanctions 
Microsoft  structuring  any  volume 
discount  whose  purpose  or  effect  is  to 
impose  de  fecto  requirements  contracts 
or  exclusive  arrangements  on  the  OEM. 
As  discussed  below  in  connection  with 
alternatives  to  the  proposed  Final 
Judgment,  given  Microsoft's  monopoly 
power  in  operating  systems,  such 
practices  can  violate  the  antitrust  laws. 

Transition  Rules 

In  the  Stipulation  consenting  to  the 
entry  of  the  proposed  Final  Judgment, 
Microsoft  a^eed  to  abide  by  the 
provisions  of  the  proposed  Final 
Judgment  inunediately  upon  the  filing 
of  the  Complaint,  i.e.,  asiof  July  15. 
1994.  Among  other  things,  the  transition 
provisions  described  herein  will  require 
Microsoft  to  abide  by  the  foregoing 
limitations  and  prohibitions  when 
entering  into  any  license  agreements 
with  OEMs  after  July  15, 1994.  Certain 
additional  provisions  of  the  proposed 
Final  Judgment  also  apply  to  existing 
license  agreements  that  are  inconsistent 
with  the  proposed  Final  Judgment's 
requirements  for  new  license 
agreements. 

Under  Section  IV  (I),  existing  OEM 
licen.sees  may  tenninate  or  negotiate 
with  Microsoft  to  amend  their 
agreements  to  make  them  consistent 
with  the  requirements  of  the  Final 
Judgment. 

Section  IV  (J)  provides  that  if  an  OEM 
chooses  not  to  exercise  either  of  these 


'•  If «  lici-nso  asreement  oitablished  a  miiiiraum 
cummitment  greater  than  the  OEM's  requirements 
for  o;ier6ting  systems  (an  agreement  that  would  be 
proliibited  under  this  decree),  the  minimum 
{.ommliment  would  constitute,  in  effect,  a  lump 
sum  payment.  Regardless  oXthe  number  of  copiRs 
di.strJbuted  by  the  OEM,  its  royalty  payment  to 
MicroMjfl  would  not  vary.  A  lump  sum  pricing 
arrangeraunt  imposed  by  a  monopolist  that  allowed 
unlimited  use  of  the  licensed  product  for  a  single 
fee  calibrated  to  the  anticipated  total  operating 
system  needs  of  a  particular  OEM  would  also 
prortuce  a  similar  economic  effect  as  a  requirements 
contract  or  a  per  processor  license:  the  OEM  would 
owe  the  same  royalty  to  Microsoft  whether  it  choie 
to  use  a  Microsoft  operating  system  on  all  of  the  PCs 
it  sold,  or  only  on  some  of  the  PCs  it  sold,  and 
would,  in  sffiKt.  "pey  twice"  if  It  chose  to  purchase 
a  non-Microaoft  operating  sy«em  for  tome  of  its 


IMI 
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options,  Microsoft  must  abide  by  the 
following  rules.  First,  under  Section  IV 
{])(!).  a  per  processor  license  must  be 
treated  as  a  "per  system"'  license'  OEM 
models  that  contain  the 
microprocessor(s)  specified  in  such  a 
per  processor  license  will  be  considered 
to  be  covered  by  the  "per  system  " 
license  unless  the  OEM  opts  in  writing 
to  ejcclude  such  model  from  coverage. 
As  aheady  noted,  OEMs  may  freely  sell 
PCs  with  non-Microsoft  operating 
systems,  and  avoid  any  obligation  to  pay 
royalties  to  Microsoft  under  a  per 
system  license,  simply  by  designating 
such  PCs  as  a  new  system  with  a 
„  separate  model  number  or  name. 
Second,  under  Section  IV  (J)(2), 
Microsoft  may  not  enforce  any 
minimum  commitment  in  an  existing 
license  agreement. 

These  provisions  further  two 
consistent  goals.  Opportunities  for 
competition  in  the  PC  operating  system 
market  are  fostered  by  a  rapid  end  to  the 
unlawful  practices  embodied  in  existing 
licenses.  At  the  same  time,  the 
transition  rules  avoid  creating  hardships 
for  OEMs  by  not  unnecessarily 
disrupting  established  commercial 
relationships  with  Microsoft.  Indeed, 
OEMs  are  not  required  to  terminate  or 
amend  their  existing  contracts  with 
Microsoft;  the  choice  to  do  so  is  theirs 
alone.  Microsoft,  however,  may  not 
enforce  the  per  processor  or  minimum 
commitment  features  of  any  existing 
contract.  Providing  OEMs  with  this 
choice  minimizes  the  costs  of  the 
transition  from  existing  license 
agreements  that  are  inconsistent  with 
the  decree  to  new  license  agreements, 
while  ensuring  that  any  unavoidable 
transition  costs  be  borne  largely  by 
Microsoft. 

To  ensure  that  existing  licensees  learn 
of  their  rights  under  the  proposed  Final 
Judgment,  Section  rV(M)  requires 
Microsoft  to  provide  a  copy  of  the  Final 
Judgment  to  all  OEMs  with  which  it  has 
license  agreements,  except  for  those 
who  have  licenses  only  under 
Microsoft's  Small  Volume  Easy 
Distribution  program  or  the  Delivery 
Service  Partner  program. 

Non-Disclosure  Agreements 

Finally,  the  proposed  Final  Judgment 
contains  provisions  that  prevent 
Microsoft  from  imposing  unlawfully 
restrictive  NDAs  on  developf^r.s  of 
applications  software. 

Sections  IV(KJ(1)  limits  the  duration  of 
any  NDA  to  the  earliest  of  (a)  the 
commercial  release  of  the  product 
covered  by  the  NDA,  (b)  an  earlier 
public  disclosure  of  the  information 
covered  by  the  NDA,  or  (c)  one  year 
after  the  information  is  disclosed  to  the 


person  subject  to  the  NDA.  Section 
IV(K)(2)  provides  that  NDAs  may  not 
restrict  subject  parties  from  developing 
software  products  that  will  run  on 
competing  operating  systems,  if  such 
development  does  not  entail  the  use  or 
disclosure  of  Microsoft  proprietary 
information  during  the  term  of  the  NTJA. 

In  combination,  these  provisions 
recognize  that  whatever  Microsoft's 
legitimate  interest  in  protecting  the 
confidentiality  of  proprietary 
information  covered  by  the  NDAs,  the 
need  for  any  such  protection  must  be 
balanced  against  the  competitive 
consequences  of  any  restriction  imposed 
on  others  concerning  disclosure  and  use 
of  the  information.  The  proposed  Final 
Judgment  ensures  that  any  NDA 
imposed  by  Microsoft  will  not  extend 
beyond  the  point  that  the  information 
has  been  released  to  the  public  or  has 
otherwise  been  in  the  hands  of  parties 
for  more  than  one  year. 

Section  IV(L)  requires  that  the  form  of 
all  standard  NDAs  must  be  approved  by 
a  Microsoft  corporate  officer,  and  that  ' 
non-standard  language  in  an  NDA 
relating  to  matters  covered  in  Section 
(K)  must  be  approved  by  a  Microsoft 
senior  attorney.  These  provisions  are 
designed  to  ensure  that  NDAs  will  be 
reviewed  by  company  officials  mindful 
of  the  requirements  of  the  Final 
Judgment. 

Enforcement 

Section  V  of  the  proposed  Final 
Judgment  establishes  standards  and 
procedures  by  which  the  Department  of 
Justice  may  obtain  access  to  documents 
and  information  from  Microsoft  related 
to  its  compliance  with  the  Final 
Judgment. 

In  particular,  Section  V(D)  contains 
provisions  under  which  the  Department 
can  obtain  information  and  documents 
relating  to  any  Undertaking  by  or 
Decision  against  Microsoft  arising  from 
parallel  antitrust  proceedings  of  the 
Directorate-General  for  Competition  of 
the  European  Commission  ("DG-IV"). 
This  provision  will  allow  the 
Department  to  coordinate  its  monitoring 
and  enforcement  of  compliance  of  the 
Final  Judgment  with  DG-IV"s 
monitoring  and  enforcement  of  parallel 
provisions  contained  in  an  Undertaking 
with  DG-IV  signed  bv  Microsoft  on  July 
15,  1994. 

Duration 

Section  VI  of  the  proposed  Final 
Judgment  provides  that  the  Final 
Judgment  will  expire  on  the  seventy- 
eighth  month  after  its  entry.  Jurisdiction 
will  be  retained  by  the  Court  to  conduct 
furthei  proceedings  relating  to  the  Final 
Judgment,  as  specified  in  Section  VI. 


Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Claylon  Act,  15 
U.S.C  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages 
suffered,  as  well  as  costs  and  reasonable 
attorney's  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  such  actions. 
Under  the  provisions  of  Section  5(a)  of 
the  Clayton  Act,  15  U.S.C.  §  16(a),  the 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  lawsuit  that  may  be 
brought  against  the  defendant  in  this 
matter. 

Procedures  Available  for  Modification 
of  the  Proposed  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act,  any 
person  believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  to  Richard  L. 
Rosen,  Chief,  Communications  and 
Finance  Section,  United  States 
Department  of  Justice,  Antitrust 
Division.  555  4th  Street  N.W..  Room 
8104.  Washington.  D.C.  20001,  within 
the  60-day  period  provided  bv  the  Act. 
These  comments,  and  the  Departments 
responses,  will  be  filed  with  the  Court 
and  published  in  the  Federal  Register 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entr> .  li 
the  Department  does  not  withdraw  its 
consent  to  the  proposed  Final  Judgment, 
it  will  file  with  the  Court  a  Certificate 
of  Compliance  after  the  requirements  of 
the  Antitrust  Procedures  and  Penalties 
Act  have  been  satisfied.  The  Cxjurt  then 
must  determine  whether  the  proposed 
decree  is  in  the  public  interest,  pursuant 
to  Section  5(e)  of  the  Clayton  Art.  15 
US.C.  §  16(e). ^ 


'  In  making  this  publu  ir.lcresi  iiet'T.T.iriiitio.n. 
"Iijhe  biildnciiig  of  compiling  social  a.^d  p<))i!)(*l 
inlero.st.s  affected  by  a  propo&pd  ar.litruM  i  onM-n! 
dtxTpp  mii«  be  left,  in  ihe  firsl  inslanrp.  in  !hf 
dlMfption  of  the  .^ttornp\  Oneral.  ThiTour;'?.  roli 
in  prote(  ling  ihe  public  inlprp!*!  it.  one  of  insuring 
that  Ihp  government  ha*  not  bn^arhed  itv  duiv  in  '.Up 
public:  in  consenting  to  the  decree  The  (ourt  is 
reqiiirpd  to  determine  not  whether  a  f)arll<  ular 
decree  is  the  one  that  will  t»e.M  serve  scKip;y.  bu! 
whet.hei  the  settlement  is  'within  Ihe  reat  hes  of  ihf 
public  interest. ■  '  United  Stales  v.  Bechtel  Corp  . 
648  F.2d  b60,  666  (9th  Cir).  cert  dfimd  454  I  .S. 
1083  (1981)  (citations  and  internal  quotations 
omitted).  Accord  United  States  v.  Western  tletlt.c 
Co..  993  F.2d  1572.  1576  (D.C.  Cir  1993);  United 
States  V.  American  Tel.  and  Tel.  Co..  552  F.  .Supp. 
131,  151  (D.U.C  1982).  affd  tub  nom  Vtarvland  v 
I'niled  Stales.  460  V  S.  1001  (1983). 
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Alternatives  to  the  Proposed  Final 
ludgment 

In  addition  to  the  remedies  provided 
in  the  proposed  Final  Judgment,  the 
Department  also  considered  whether  to 
require  limitations  on  the  manner  in 
which  Microsoft  could  structure  volume 
discount  pricing  arrangements  for 
covered  products.  While  the  Department 
recognizes  that  volume  discount  pricing 
can  be  and  normally  is  pro-competitive. 
volume  discounts  also  can  be  stnictured 
by  a  seller  with  monopoly  power  (such 
as  Microsoft)  in  such  a  way  that  buyers, 
who  must  purchase  some  substantial 
quantity  from  the  monopolist, 
effectively  are  coerced  by  the  structure 
of  the  discount  schedule  (as  opposed  to 
the  level  of  the  price)  to  buy  all  or 
substantially  all  of  the  supplies  they 
need  from  the  monopolist.  Where  such 
a  result  occurs,  the  Department  believes 
that  the  volume  discount  structure 
would  unlawfully  foreclose  competing 
suppliei^  from  the  marketplace — in  this 
case,  competing  operating  systems — and 
thus  may  be  challenged. 

The  Department  ultimately  concluded 
that  it  would  not  require  provisions  in 
the  Final  Judgment  to  attempt  to 
proscribe  in  advance  the  various  means 
by  which  Microsoft  could  attempt  to 
structure  volume  discounts  as  a  means 
to  thwart  competition  rather  than  as  a 
means  of  promoting  competition.  The 
Department  reached  this  conclusion 
because  it  does  not  have  evidence  that 
Microsoft  has.  to  date,  in  fact  structured 
its  volume  discounts  to  achieve 
anticompetitive  ends.  The  Department 
did,  however,  communicate  to  Microsoft 
its  concern  and  slated  its  intent  to 
initiate  an  investigation  and  antitrust 
enforcement  proceeding,  if  warranted, 
should  Microsoft  adopt  anticompetitive 
volume  discount  structures  in  its  future 
license  agreements.  Given  the 
procompetitive  impart  of  the  provisions 
of  the  proposed  Final  Judgment,  the 
normally  procompetitive  nature  of 
volume  discount  pricing,  and  the 
absence  of  any  evidence  that  Microsoft 
has  used  volume  discounting  in  an 
anticompetitive  manner  to  date,  the 
Department  believes  that  this  resolution 
is  appropriate  orvthe  record  at  this  time. 

Another  alternative  to  the  proposed 
■  Final  Judgment  would  be  a  full  trial  of 
this  case.  The  Department  of  Justice 
believes  that  such  a  trial  would  involve 
substantial  cost  to  the  United  States  and 
is  not  warranted  since  the  proposed 
Final  Judgment  provides  all  of  the  relief 
that  the  United  States  seeks  in  its 
Complaint  and  includes  substantial 
additional  prophylactic  measures  as 
well 


Detemiinative  Materials  and 
Documents 

No  materials  or  documents  of  the  type 
descibed  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
1.)  U.h.C.  §  16(b),  were  considered  in 
fiirmuiating  the  proposed  Fi.nal 
I(idgau!iit. 

[i.ited:  July  27,  1994. 
F'.f  sjjer  tfvil! y  .submitted. 
Anne  K.  Binsjaman. 

.4  ..v'-fiKif  Attorney  Cencral,  Antitrust 
[)ii  :s!t>n. 
UonaUi  !■  Russell, 

U.S.  r\partiju-nt  of  lusti,:n.  Antitrust  Division. 
Cotmrtiir'.catittns  B-  Finnm  e  Si^ction.  Judiciary 
C'ntcT  ttiiil'i":,^,  555  Fourth  Street.  iV.  IV.. 
\Vasbh\.::t.'!i.  iJt'.  20001.  (202) 514-5814 

I'l.itfd  States  Uislrict  Court  for  the  liistru.t 
of  Colunibw,  llnited  Slates  of  America, 
Plaintiff.  V.  M.crosoft  Corporation. 
Defendant  Civi!  Actio::  No  fl4-l-i64  (SS) 

Final  Judgment 

Whi'reas  Plaintiff,  United  States  of 
America,  having  filed  its  Complaint  in 
this  action  on  July  1,5,  1994.  and 
Plaintiff  and  Defendant,  by  their 
respective  attorneys,  having  consented 
to  tho  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law;  and  without  this 
Final  Judgment  constituting  any 
evidence  or  admission  by  anv  party 
with  respect  to  any  issue  of  fact  or  law; 

Now.  Therefore,  before  any  testimony 
is  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  lu'.v. 
and  upon  consent  of  the  parties,  it  is 
hertiby 

Ordered,  .adjudged  and  Decreed  as 
follfjiv.s: 

I.  Jurisdiction 

This  Court  has  [urisdiction  of  t!ie 
subject  matter  of  this  action  and  of  the 
persor  of  the  Defendant.  Microsoft 
Corporation  ("Microsoft").  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  again.^it  the 
Defendant  under  Sections  1  and  2  of  the 
Sherman  .\ct.  15  U  S  C.  S*!  1,  2 

II,  Definitions 

(.\)  C.DVtTfd  Prorku  tfsl  means  (he 
binary  code  of  (1)  MS-DOS  6  22,  (2) 
Microsoft  Windows  3.11,  (M)  Windows 
for  Workgroups  3.  It ,  (4)  predef;essor 
versiims  of  the  aforementioned 
products.  (.5)  the  product  currently 
( :ode-ftam(;d  ■■Chic:ago,"  and  (6) 
successor  versions  of  or  replacement 
p rod itt:ts  marketed  as  replacements  for 
the  aforementioned  products,  whether 
or  not  such  successor  versions  or 
replacement  products  could  aLso  be 
characterized  as  successor  versions  or 
replaoement  products  of  other  Microsoft 


Operating  System  Software  products 
that  are  made  available  (a)  as  stand- 
alone products  to  OEMs  pursuant  to 
Licen.se  Agreements,  or  (b)  as 
unbundled  products  that  perform 
CJper-ating  System  Software  functions 
now  embodied  in  the  products  listed  in 
subsections  (1)  through  (5).  The  term 
"Covered  Products"  shall  not  include 
"Customized"  versions  of  the 
aforementioned  products  developed  by 
Microsoft,  nor  shall  it  apply  to  Windows 
NT  Workstation  and  its  successor 
\  ersions.  or  VVindows  NT  Advanced 
Sei-ver. 

(B)  Customized  means  the  substantial 
modification  of  a  product  by  Microsoft 
to  meet  the  particular  and  sper'alized 
requirc'ments  of  a  final  custoiuvT  of  a 
computer  system.  It  does  not  include 
the  adaptation  of  such  a  product  in 
order  to  optimize  its  performance  in 
connection  with  a  Personal  Computer 
System  manufactured  by  an  OEM. 

(C)  Duration  means,  with  respect  to  a 
License  Agreement,  the  period  of  time 
during  which  an  OEM  is  authorized  to 
license,  sell  or  distribute  any  of  the 
Cover(>d  Products. 

(D)  A  License  Agreement  means  any 
license,  contract,  agreement  or 
understanding,  or  any  amendment 
thereto.  WTitten  or  oral,  express  or 
implied,  pursuant  to  which  Microsoft 
authorizes  an  OEM  to  license,  sell  or 
distribute  any  Covered  Product  with  its 
Personal  Computer  Systcm(s). 

(E)  A  Minimum  Commitment  means 
:in  obligation  of  an  OEM  to  pay 
Microsoft  a  minimum  amount  under  a 
License  Agreement,  regardless  of  actual 
sales. 

(F)  Lump  Sum  Priiing  means  any 
royalty  payment  for  a  Covered  Product 
that  does  hot  vary  with  the  numb«!r  of 
copies  of  the  Covered  Product  that  are 
Hc*nsed.  sold  or  distributed  by  the  OEM 
or  of  Personal  Computer  Systems 
distributed  by  the  OEM. 

(G)  iVpiv  System  means  a  system  not 
included  or  designated  in  a  Per  System 
License. 

(H)  \'DA  means  any  non-disclosure 
agreement  for  any  pre-commcrcial 
rel(!rtse  of  a  Covered  Product  that 
imposes  any  restriction  on  the 
disclosure  or  use  of  any  such  pre- 
commercial  release  of  any  Covered 
Product  or  any  information  relating 
thereto. 

(I)  OEM  means  an  original  eiquipment 
manufacturer  or  assembler  of  Personal 
Computer  Systems  or  Personal 
Computer  System  components  (such  as 
motherboards  or  sound  cards)  or 
peripherals  (e.g..  printers  or  mice)  that 
is  a  party  to  a  License  Agreement. 

(J)  Per  Copy  License  means  any 
License  Agreement  pursuant  to  which 
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the  OEM's  royalty  payments  are 
calculated  by  multiplying  (1)  the 
number  of  copies  of  each  Covered 
Product  licensed,  sold  or  distributed 
during  the  terra  of  the  License 
Ar.T?ement.  by  (2)  a  per  copy  rovalty 
rdte  agreed  upon  by  the  OEM  and 
Microsoft,  which  rate  may  be 
dotermined  as  provided  in  Section  IV 
(H). 

(K)  Per  Processor  License  moans  a 
License  Agreement  under  which 
Microsoft  requires  the  OEM  to  pay 
Microsoft  a  royalty  for  all  Personal 
Computer  Systems  that  contain  the 
particular  microprocessor  type(s) 
specified  in  the  License  Agreement 

(L)  Per  System  License  means  a 
License  Agreement  under  which 
Microsoft  requires  the  OEM  to  pay 
Microsoft  a  royahy  for  all  Personal 
Computer  Systems  which  bear  the 
particular  model  name(s)  or  number(s) 
which  are  included  or  designated  in  the 
License  Agreement  by  the  OEM  to 
Microsoft,  at  the  OEM's  sole  option  and 
imder  the  terms  and  conditions  as  set 
forth  herein. 

(M)  Personal  Computer  System  means 
a  computer  designed  to  use  a  video 
display  and  keyboard  (whether  or  not 
the  video  display  and  keyboard  are 
actually  included)  which  contains  an 
Intel  x86.  or  Intel  x86-compatibie 
microprocessor. 

(N)  Operating  System  Software  means 
any  set  of  instructions,  codes,  and 
ancillary  information  that  controls  the 
operation  of  a  Personal  Computer 
System  and  manages  the  interaction 
hot  ween  the  computer's  memory  and 
attached  devices  such  as  keyboards; 
display  screens,  disk  drives,  and 
printers. 

III.  Applicability 

This  Final  Judgment  applies  to 
Microsoft  and  to  each  of  its  officers, 
directors,  agents,  employees, 
subsidiaries,  successors  and  assigns; 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

IV'.  Prohibited  Conduct 

Microsoft  is  enjoined  and  restrained 
as  follows: 

(A)  Microsoft  shall  not  enter  into  any 
License  Agreement  for  any  Covered 
Product  that  has  a  total  Duration  that 
exceeds  one  year  (measured  from  the 
end  of  the  calendar  quarter  in  which  the 
agreement  is  executed). 

Microsoft  may  include  as  a  term  in 
any  such  License  Agreement  that  the 
OEM  may,  at  its  sole  discretion,  at  any 
time  between  90  and  120  days  prior  to 


the  expiration  of  the  original  License 
Agre<^ment,  renew  such  License 
Agn^ment  for  up  to  one  additional  year 
on  the  same  terms  and  conditions  as 
those  applicable  in  the  original  license 
p-rii^d. 

The  License  Agreement  shall  not 
impo.se  a  penalty  or  charge  of  nnv  kind 
(in  an  Ol'M  for  its  election  not  to  renew 
Jil  or  any  portion  of  a  License 
Agreement.  In  the  event  that  an  OEM 
does  not  exercise  the  option  to  renew  a 
Lif  ense  Agreement  as  provided  above, 
and  a  new  License  Agreement  is  entered 
between  Microsoft  and  the  OEM,  the 
arm's  length  negotiation  of  different 
terms  and  conditions,  specifically 
including  a    igher  royalty  ratefs)'.  will 
not  by  ilst:!l  constitute  a  penalty  or  other 
charge  within  the  meaning  of  the 
foregoing  sentence. 

The  Duration  of  any  License 
Agreement  with  an  OEM  not  domiciled 
in  the  United  States  or  the  European 
Economic  Area  that  will  not  be  effective 
prior  to  regulatory  approval  in  the 
country  of  its  domicile  may  be  extended 
at  the  option  of  Microsoft  or  the  OEM 
during  the  time  required  for  any  such 
regulatory-  approval. 

Lif.fnse  Agreement  provisions  that  do 
not  bear  on  the  licensing  or  distribution 
of  the  Covered  Products  may  sur\ive 
expiration  or  termination  of  the  License 
Agreement. 

(B)  Mic-osoft  shall  not  enter  into  any 
License  Agreement  that  by  its  terms 
prohibits  or  restricts  the  OEM's 
licensing,  sale  or  distribution  of  any 
non-Microsoft  Operating  Systt'm 
Software  product. 

(C)  Microsoft  shall  not  enter  into  any 
Per  Processor  License. 

(0)  Except  to  the  extent  permitted  hy 
Section  IV  (Gi  bt^low.  Microsoft  shall  ' 
not  enter  into  any  License  Agreement 
otb.tif  than  a  Per  Copy  License. 

(£)  Microsoft  shall  not  enter  into  any 
License  Agreement  in  which  the  terms 
of  that  agreement  are  expressly  or 
impliedly  conditioned  upon: 

U)  the  licensing  of  any  other  Covered 
Product.  Operating  System  Software 
product  or  other  product  (provided, 
however,  that  this  provision  in  and  of 
itself  shall  not  be  construed  to  prohibit 
Microsoft  from  developing  integrated 
products);  or 

(2)  the  OEM  not  Ucensing, 
purchasing,  using  or  distributing  any 
non-Microsoft  product. 

(F)  Microsoft  shall  not  enter  into  any 
License  Agreement  containing  a 
Minimum  Commitment.  However, 
nothing  contained  herein  shall  prohibit 
Microsoft  and  any  OEM  htim 
developing  non-binding  estimates  of 
projected  sales  of  Microsoft's  Covered 


Products  for  use  in  calcu  iling  royalty 
payments. 

(G)  Microsoft's  revenue  from  a 
License  Agreement  for  any  Covcnid 
Product  shall  not  be  derived  from  other 
than  Per  Copy  or  Per  System  Licenses, 
as  defi.ned  herein.  In  any  Per  Systi'.-n 
License. 

(1)  Microsoft  shall  not  explicitly  or 
implicitly  require  as  a  condition  of 
entering  into  any  License  .A.greement.  or 
for  purposes  of  applying  any  volume 
discount,  or  otherwise,  that  any  OEM 
include  under  its  Per  System  License 
more  than  one  of  ils  Personal  Computer 
Systems; 

(2)  Microsoft  shall  not  charj^e  or 
collect  royalties  for  any  Covered 
Product  on  any  Personal  Comp;:  r 
System  unless  the  Personal  C;:T:puter 
System  is  designated  by  the  OE.M  in  the 
License  Agreement  or  in  a  written 
amendment.  Microsoft  shall  not  require 
an  OEM  which  creates  a  New  System  to 
notify  Microsoft  of  the  existence  of  such 
a  New  System,  or  to  take  any  particular 
actions  regarding  marketing  or 
advertising  of  that  .New  S>slem.  other 
than  creation  of  a  unique  model  name 
or  model  number  that  the  OEM  shall  u^e 
for  internal  and  external  identification 
purposes.  The  requirement  of  external 
identification  may  be  satisfied  by 
placement  oi  the  unique  model  name  or 
model  number  on  the  machine  and  its 
container  (if  any),  without  more  The 
OEM  and  Microsoft  may  agree  to  amend 
the  License  Agreement  to  include  any 
new  model  of  Persona!  Computrr 

S\  stem  in  a  Per  System  License. 
Nothing  in  this  clause  shall  be  di>emed 
to  preclude  Microsoft  from  seeking 
compensation  from  an  OE.M  that  makes 
or  distributes  copies  of  a  Covered 
Product  in  breach  of  its  Licen.se 
Agreement  or  in  violation  oi  copvright 
law; 

(3)  The  License  .^griMnnent  shall  not 
impnse  a  penalty  or  charge  on  account 
of  an  OEM's  choosing  at  any  time  to 
crrate  a  New  System  .Addition  of  a  New 
Sy.steni  to  the  OEM's  License  ■\greement 
so  that  Covered  Products  are  licensed 
for  distribution  with  such  New  System 
and  royalties  are  payable  with  respect 
thereto  shall  not  be  deemed  to 
constitute  a  penalty  or  other  charge  of 
any  kind  within  the  meaning  of  the 
foregoing  sentence; 

(4)  All  OEMs  with  existing  Per  System 
Licenses,  or  Per  Processor  Licenses 
treated  by  Microsoft  under  Section  IV  (J) 
as  Per  System  Licenses,  will  be  sent 
within  30  days  following  entry  of  this 
Final  Judgment  in  a  separately  mailed 
notice  printed  in  bold,  boxed  type 
which  ^hail  begin  with  the  sentence 
"You  are  operating  under  a  Microsoft 
Per  System  License."  and  shall  continue 
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with  the  language  contained  in  the  first 
four  quoted  paragraphs  below.  All  new 
or  amended  Per  System  Licenses 
executed  after  September  1, 1994  shall 
contain  a  provision  that  appears  on  the 
top  half  of  the  signature  page  in  bold, 
boxed  type  shall  begin  with  the 
sentence  "This  is  a  Microsoft  Per 
System  License,"  and  which  shall 
continue  with  the  language  contained  in 
the  first  four  quoted  paragraphs  below. 

"As  a  Customer,  you  may  create  a  'New 
System'  at  any  time  that  does  not  require  the 
payment  of  a  royalty  to  Microsoft  unless  the 
Customer  and  Microsoft  agree  to  add  it  to  the 
Licensing  Agreement." 

"Any  New  System  created  may  be  identical 
in  every  respect  to  a  system  as  to  which  the 
Customer  pays  a  Per  System  royalty  to 
Microsoft  provided  that  the  New  System  has 
a  unique  model  numlwr  or  model  name  for 
internal  and  external  identification  purposes 
which  distinguishes  it  &om  any  system  the 
Customer  sells  that  is  included  in  a  Per 
System  License.  The  requirement  of  external 
identification  may  be  satisfied  by  placement 
of  the  unique  model  name  or  model  number 
on  the  machine  and  its  container  (if  any), 
without  more." 

"If  the  customer  does  not  intend  to  include 
a  Microsoft  operating  system  product  with  a 
New  System,  the  Customer  does  not  need  to 
notify  Microsoft  at  any  time  of  the  creation, 
use  or  sale  of  any  such  New  System,  nor  does 
it  need  to  take  any  particular  steps  to  market 
or  advertise  the  New  System." 

"Under  Microsoft's  License  Agreement, 
there  is  no  charge  or  penalty  if  a  Customer 
chooses  at  any  time  to  create  a  New  System 
incorporating  a  non-Microsoft  operating 
system.  If  the  Customer  intends  to  include  a 
Microsoft  operating  system  product  with  the 
New  System,  the  Customer  must  so  notify 
Microsoft,  after  which  the  parties  may  enter 
into  arm's  length  negotiation  with  respect  to 
a  license  to  apply  to  the  New  System." 

In  the  case  of  OEMs  with  Per 
Processor  Licenses  treated  as  Per  System 
Licenses  pursuant  to  Section  IV  (J),  the 
notice  shall  include  the  following 
paragraph  at  the  beginning  of  the  notice: 

"All  models  covered  by  your  Per  Processor 
License  are  now  treated  as  subject  to  a  Per 
System  License.  You  may  exclude  any  such 
model  from  being  treated  as  subject  to  a  Per 
System  License  by  notifying  Microsoft  in 
writing.  Such  notice  to  Microsoft  must 
include  the  model  designation  to  be  excluded 
from  the  Per  System  License.  Such  exclusion 
shall  take  effect  on  the  first  day  of  the 
calendar  quarter  next  following  Microsoft's 
receipt  of  such  notice. " 

(H)  Microsoft  may  not  use  any  form  of 
Lump  Sum  Pricing  in  any  License 
Agreement  of  Covered  Product  (s) 
executed  after  the  date  of  this  Final 
Judgment.  It  is  not  a  violation  of  this 
Final  Judgment  for  Microsoft  to  use 
royalty  rates,  including  rates  embodying 
volume  discounts,  agreed  upon  in' 
advance  with  respect  to  each  individual 
OEM,  each  specific  version  or  language 


of  a  Covered  Product,  and  each 
designated  Personal  Computer  System 
model  subject  to  the  License  Agreement. 

(I)  OBMs  that  currently  have  a  License 
Agreement  that  is  inconsistent  with  any 
provision  of  this  Final  Judgment  may, 
without  penalty,  terminate  the  License 
Agreement  or  negotiate  with  Microsoft 
to  amend  the  License  Agreement  to 
eliminate  such  inconsistent  provisions. 
An  OEM  desiring  to  terminate  or  amend 
such  a  License  Agreement  shall  give 
Microsoft  ninety  (90)  days  written 
notice  art  any  time  prior  to  January  I, 
1995. 

(J)  If  an  OEM  has  a  License  Agreement 
that  is  inconsistent  with  any  provision 
of  this  Final  Judgment,  Microsoft  may 
enforce  that  License  Agreement  subject 
to  the  following: 

(1)  if  the  License  Agreement  is  a  Per 
Processor  License,  Microsoft  shall  treat 
it  as  a  Per  System  License  for  all 
existing  OEM  models  that  contain  the 
microprocessor  type(s)  specified  in  the 
License  Agreement  except  those  models 
that  the  OEM  opts  in  writing  to  exclude 
and  such  exclusion  shall  take  effect  on 
the  first  day  of  the  calendar  quarter  net 
foUowiag  Microsoft's  receipt  of  such 
notice,  and 

(2)  Microsoft  may  not  enforce 
prospectively  any  Minimum 
Commitment. 

(K)  Microsoft  shall  not  enter  into  any 
NDA: 

(1)  whose  duration  extends  beyond  (a) 
commercial  release  of  the  product 
covered  by  the  NDA,  (b)  an  earlier 
public  disclosure  authorized  by 
Microsoft  of  information  covered  by  the 
NDA,  01  (c)  one  year  from  the  date  of 
disclosure  of  information  covered  by  the 
NDA  to  a  person  subject  to  the  NDA, 
whichever  comes  first;  or 

(2)  that  would  restrict  in  any  manner 
any  person  subject  to  the  NDA  from 
developing  software  products  that  will 
run  on  competing  Operating  System 
Software  products,  provided  that  such 
development  efforts  do  not  entail  the 
disclosure  or  use  of  any  Microsoft 
proprietary  information  during  the  term 
oftheNDA;or 

(3)  that  would  restrict  any  activities  of 
any  person  subject  to  the  NDA  to  whom 
no  information  covered  by  the  NDA  has 
been  disclosed. 

(L)  The  form  of  standard  NDAs  will  be 
approved  by  a  Microsoft  corporate 
officer  and  all  non-standard  language  in 
NDAs  that  pertains  to  matters  covered 
in  Section  (k)  above  will  be  approved  by 
a  Microsoft  senior  corporate  attorney. 

(M)  Within  thirty  (30)  days  of  the 
entry  of  this  Final  Judgment,  Microsoft 
will  profvide  a  copy  of  this  Final 
Judgment  to  all  OEMs  with  whom  it  has 
License  Agreements  at  that  time  except 


for  those  with  licenses  solely  under  th»" 
Small  Volume  Easy  Distribution  (SVED) 
program  or  the  Delivery  SCTvice  Partne' 
(DSP)  program. 

V.  Reporting 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment, 
duly  authorized  representatives  of  the 
Plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  on  reasonable 
notice  given  to  Defendant  at  its 
principal  office,  subject  to  any  lawful 
privilege,  be  permitted: 

(1)  Access  during  normal  office  hours 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  docimients  and  records  in  the 
possession,  custody,  or  control  of 
Defendant,  which  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment. 

(2)  Subject  to  the  reasonaole 
convenience  of  Defendant  and  without 
restraint  or  interference  from  it,  to 
interview  officers,  employees,  or  agents 
of  Defendant,  who  may  have  counsel 
present,  regarding  any  matters 
contained  in  this  Final  Judgment. 

(B)  Upon  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  on  reasonable 
notice  given  to  Defendant  at  its 
principal  office,  subject  to  any  lawful 
privilege.  Defendant  shall  submit  such 
written  reports,  under  oath  if  requested, 
with  respect  to  any  matters  contained  in 
this  Final  Judgment. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  by  this 
Section  shall  be  divulged  by  the 
Plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States 
government,  except  in  the  course  of 
legal  proceedings  to  which  the  United 
States  is  a  party,  or  for  the  purpose  of 
securing  compliance  with  the  Final 
Judgment,  or  as  otherwise  required  by 
law. 

(D)  Defendant  shall  produce  to 
plaintiff,  vdthin  forty-five  (45)  days,  any 
documents  provided  to  the  Directorate- 
General  for  Competition  of  the  European 
Commission  ("DG-FV")  in  connection 
with  its  monitoring  or  securing  of 
compliance  with  any  Undertaking  by  or 
Decision  against  Microsoft  that  relates  to 
Microsoft's  licensing  of  any  Covered 
Product.  In  addition,  Defendant  shall 
not  object  to  disclosure  to  Plaintiff  by 
DG-rV  of  any  other  information 
provided  by  defendant  to  DG-IV,  or  to    . 
cooperation  between  DG-IV  and 
Plaintiff  in  the  enforcement  of  this 
Judgment,  provided  that  Microsoft  shall 
receive  in  advance  a  detailed 
description  of  the  information  to  be 


provided  and  the  Plaintiff  will  accord 
.  any  Microsoft  information  received  from 
DG-IV  the  maximum  confidentiality 
protection  available  under  applicable 
law.  Specifically.  Plaintiff  will  treat 
Microsoft  information  that  it  receives 
from  DG-IV  as  "confidential  business 
information"  within  the  meaning  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
§  552,  with  Microsoft  deemed  a 
"submitter"  of  the  infonnation  under 
the  statute.  Plaintiff  shall  take 
precautions  to  ensure  the  security  and 
confidentiality  of  Microsoft  infonnation 
provided  in  electronic  form. 

(E)  If  at  the  time  information  or 
documents  are  furnished  by  Defendant 
to  Plaintiff.  Defendant  represents  and 
identifies  in  writing  the  material  in  any 
such  infonnation  or  document  to  which 
a  claim  of  protection  may  be  asserted 
under  Rule  2b{c){7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  Defendant  marks 
each  pertinent  page  of  such  material 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure."  then  ten  days  notice 
shall  be  given  by  Plaintiff  to  Defendant 
prior  to  divulging  such  material  in  any 
legal  proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Defendant  is  not 
a  party. 

VI.  Further  Elements  of  f  udgment 

(AJ  This  Final  Judgment  shall  expire 
on  the  seventy  eighth  month  after  its 
^»ntry. 

(B)  Jurisdiction  is  retained  by  this 
Court  over  this  action  and  the  parties 
thereto  for  the  purpose  of  enabling  any 
of  the  parties  thereto  to  apply  to  this 
Court  at  any  time  for  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  judgment,  to  modify  or  terminate 
any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 

VII.  Public  Interest 

Entr>'  of  this  Final  Judgmpnt  is  in  the 
public  interest. 

Kntered:     , 

L'nited  States  District  fudge 
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Page  15  of  the  Final  Judgment 
Section  VII    Public  Interest 

Entered  and  United  States  District 
Judge  should  be  printed  as  is.  This  Is 
not  an  omission. 
Cynthia  Preston. 
Office  of  Operations. 
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Drug  Enforcement  Administration 
[Docket  No.  93-25J 

Charles  A.  Buscema,  M.D.; 
Continuance  of  Registration 

On  December  21 .  1992.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Charles  A.  Buscema. 
M.D.  (Respondent),  of  Albany.  New 
York,  proposing  to  revoke  his  DEA 
Certificate  of  Registration.  BB0636021, 
and  deny  any  j)ending  applications  for 
registration  on  grounds  that  he  had  been 
convicted  of  a  felony  related  to 
controlled  substances,  was  not  currently 
licensed  to  handle  controlled  substances 
in  the  state  in  which  he  practices,  and 
that  his  continued  registration  would  be 
inconsistent  with  the  public  interest,  as 
set  forth  in  21  U.S.C.  824(a)(2).  (3).  and 
(4)  and  823(f).  The  Order  to  Show  Cause 
alleged  that:  (1)  On  January  13.  1989. 
before  the  Albany  County  Court  of  the 
State  of  New  York,  Respondent  was 
convicted  of  one  felony  count  of  a 
violation  of  falsifying  business  records 
in  the  first  degree,  which  falsification 
referred  to  the  dispensation  of 
controlled  substances,  and  Respondent 
was  sentenced  to  five  years  probation 
which  included  a  provision  that  he  not 
dispense  any  controlled  substances  from 
his  office;  (2)  on  November  12. 1990. 
Respondent  voluntarily  surrendered  his 
DEA  Certificate  of  Registration. 
AB7544314.  for  cause;  (3)  on  May  29, 

1991 ,  the  New  York  State  Board  of 
Health  entered  a  stipulation  and  order 
which  found  that  during  the  period 
Februar>'  1983  through  November  1987. 
Respondent  dispensed  9,850  dosage 
units  of  Schedule  II  controlled 
substances  without  preparing  a 
prescription,  failed  to  make  records  of 
dispensing  5.060  dosage  units  of 
controlled  substances,  and  made  32 
falsf-  entries  regarding  controlled 
subs'ances  in  patient  records,  and  as  a 
result  Respondent  was  assessed  a  civil 
penal'y  and  his  ability  to  use  official 
New  York  State  prescription  forms  was 
revoked  for  two  years;  (4)  on  January  22. 

1992.  the  Commissioner,  New  York 
Education  Department,  Board  of 
Regents,  granted  Respondent's 
application  for  a  consent  order  with  the 
State  Board  for  Professional  Medical 
Conduct,  which  consent  order 
suspended  his  medical  license  for  a 
period  of  six  years,  stayed  execution  for 
five  years  and  placed  his  Ucense  on  five 
years  probation.  As  a  result.  Respondent 
was  not  licensed  to  practice  medicine  in 
the  State  of  New  York  for  a  period  of 
one  year  beginning  January  27.  1992. 


Respondent,  through  counsel,  filed  a 
request  for  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Albany.  New  York  on  Januar>-  13, 1994. 
On  April  18, 1994.  in  his  findmgs  of 
fact,  conclusions  of  law  and 
recommended  ruling,  the  administrative 
law  judge  recommended  that 
Respondent's  DEA  Certificate  of 
Registration  not  be  revoked  and  that  his 
application  for  renewal  be  granted.  The 
Government  filed  exceptions  to  Judge 
Tenney's  opinion.  On  May  23, 1994.  the 
administrative  law  judge  transmitted  the 
record  to  the  Deputy  Administrator. 

The  Deputy  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and,  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  fmai  order  in 
this  matter  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  Respondent  received  a  medical 
degree  from  Albany  Medical  College  in 
1967.  After  a  surgical  internship  in 
Connecticut,  he  entered  a  psychiatric 
residency  at  Albany  Medical  Center 
Hospital  and  was  subsequently  made 
chief  of  psychiatry  at  Saint  Peter's 
Hospital  in  Albany. 

The  administrative  law  judge  found 
that  in  1986.  a  review  of  controlled 
substance  order  forms  by  New  York 
State  officials  indicated  that  Respondent 
was  receiving  large  quantities  of  the 
Schedule  II  controlled  substance, 
amphetamine.  In  response  to  a  request 
for  medical  records.  Respondent 
pro\ided  the  state  with  order  forms 
indicating  his  purchases  and  a 
tabulation  to  account  for  his  disposal  of 
these  drugs.  Under  New  York  State  law. 
a  practitioner  is  required  to  complete  a 
triplicate  prescription  form  whenever  he 
dispenses  any  Schedule  II  controlled 
substance,  and  to  maintain  a  patient 
record  with  evidence  of  examination, 
complaint,  illness,  and  therapy. 
Respondent  executed  no  such 
prescriptions  to  account  for  his 
disposition  of  controlled  substances.  In 
rpsponse  to  a  state  request  for  more 
documentation.  Respondent  claimed 
that  his  records  were  on  computer. 
Respondent  subsequently  presented  an 
extract  of  records  for  1 7  patients.  State 
investigators  were  unable  to  locate  nine 
of  these  patients,  four  others  claimed 
they  had  received  no  such  medication, 
and  one  was  a  relative  of  Respondent's 
spouse.  Investigators  subsequently 
interviewed  40  other  patients,  of  which 
only  five  patients,  all  relatives  of 
Respondent,  verified  that  they  had 


42858 


Federal  Register  /  Vol.  59,  No.  160  /  Friday,  August  19,  1994  /  Notices 


received  the  controlled  substances  that 
Respondent  attributed  to  them. 

The  administrative  law  judge  found 
that  on  January  13, 1989,  before  the 
Albany  County  Court  of  the  State  of 
New  York,  Respondent  was  convicted  of 
one  felony  count  of  a  violation  of 
falsifying  business  records  in  the  first 
degree,  which  falsification  referred  to 
the  dispensation  of  controlled 
substances.  Respondent  was  sentenced 
to  five  years  probation  which  included 
a  provision  that  he  not  dispense  any 
controlled  substances  from  his  office. 
Subsequently,  on  November  12, 1990, 
Respondent  voluntarily  surrendered  his 
DEA  Certificate  of  Registration. 
AB7544314,  for  cause. 

On  May  29, 1991,  Respondent  and  the 
New  York  State  Board  of  Health  entered 
a  stipulation  and  order  which  found 
that  during  the  period  February  1983 
through  November  1987,  Respondent 
dispensed  9,850  dosage  units  of 
Schedule  II  controlled  substances 
without  preparing  a  prescription;  failed 
to  make  records  of  dispensing  5,060 
dosage  units  of  controlled  substances, 
and  had  made  32  false  entries  regarding 
controlled  substances  in  nine  patient 
care  records.  Respondent  was  assessed  a 
civil  penalty  of  $30,000,  of  which 
SlS.OOO  was  stayed.  On  January  22. 
1992,  the  Commissioner,  New  York 
Education  E)epartment,  Board  of 
Regents,  granted  Respondent's 
application  for  a  consent  order  with  the 
State  Board  for  Professional  Medical 
Conduct.  The  consent  order  suspended 
Respondent's  medical  hcense  for  a 
period  of  six  years,  stayed  execution  for 
five  years  and  placed  his  license  on  five 
years  probation.  As  a  result.  Respondent 
was  not  licensed  to  practice  medicine  in 
the  State  of  New  York  for  a  period  of 
one  year  begirming  January  27, 1992. 
Respondent's  medical  license  was 
rostored  on  January  28,  1993. 

At  the  hearing  in  this  matter. 
Respondent  testified  that  after  his  st.ite 
conviction,  he  was  concerned  that  his 
wife  not  be  prosecuted  or  charged  with 
any  violation  of  law.  He  stated  that  his 
wife,  who  had  also  been  his  office 
employee,  had  been  sick  and  was 
ha\  ing  problerris  v/ith  dnigs.  There  was 
no  indication  that  Respondent  used 
drugs  himself  Respondent  claimed  that 
he  voluntarily  submitted  to  random 
drug  testing  and  monitoring,  that  he 
never  tested  positive  for  drugs;  and  that 
he  will  continue  to  be  monitored  for 
another  four  years.  Respondent  stated 
that  it  was  his  opinion  that  his  wife  had 
taken  the  amphetamines,  but  he  did  not 
know  how  much.  Respondent  testified 
that  he  attempted  to  counsel  his  wife  for 
chemical  dependency,  and  he  did  not 
get  her  help  earlier  due  to  the  fact  that 


he  had  a  very  high  profile  psychiatric 
practice  in  town.  His  wife  subsequently 
got  involved  with  a  rehabilitative 
program,  now  holds  a  top  nursing  job, 
and  has  been  "clean"  from  drugs  for  a 
number  of  years.  Respondent  conceded 
that  he  made  a  mistake  in  the  way  he 
handled  things  and  stated  tliat  it  was  an 
error  in  judgment  to  stonewall  or 
attempt  to  cover  up  his  wife's  abuse  of 
controlled  substances.  Respondent  felt 
that  he  paid  for  this  mistake  and  is  still 
doing  so. 

The  administrative  law  judge  found 
that  Respondent  is  currently  employed 
as  a  staff  psyc'iiatrist  for  the  State  of 
New  York.  Respondent  presented 
testimony  from  his  peers  and  supervisor 
that  he  was  well-liked,  extremely 
motivated,  hard-working, 
knowledgeable,  and  that  he  was 
considered  exceptionally  competent,  an 
excellent  clinician,  and  made  positive 
contributions  to  the  state  institution  and 
his  patients.  Respondent's  supervisor 
was  of  flie  opinion  that  Respondent 
could  competently  assiune  the 
responsibilities  of  a  DEA  registration. 

Under  21  U.S.C.  824(a)(4),  the  Deputy 
Administrator  may  revoke  a  registration 
if  he  determines  that  such  registration 
would  be  inconsistent  with  the  public 
interest.  Pursuant  to  21  U.S.C.  823(f), 
"(i)n  determining  the  public  interest. 
the  following  factors  shall  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispen,sing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  condiict  whif;h  may 
throatcii  the  public  health  and  safety."' 

It  is  'Aieli  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e..  the  Deputy  Administrator  may 
propcriy  rt-ly  o;i  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  aopropriate. 
[•ciul  Sf^uak.  M.D.,  51  FR  17556  (1986). 

The  administrative  law  judge  found 
that  all  five  factors  were  relevant  in 
determining  whether  Respondent's 
registration  should  be  revoked.  As  to  the 
first  factor,  the  administrative  law  judge 
found  that  Respondent  has  a  current 
license  to  practice  medicine  and  handle 
controlled  substances.  As  to  the  second 
factor,  Ifespondent  failed  to  execute 
prescriptions  to  account  for  the 
disposition  of  Schedule  II  controlled 


substances,  and  attributed  controlled 
substances  to  patients  who  had  not 
received  them.  As  to  the  third  factor. 
Respondent  was  convicted  of  one  felony 
count  of  falsifying  records  related  to  the 
dispensing  of  controlled  substances.  As 
to  the  fourth  factor.  Respondent  violated 
New  York  State  laws  relating  to 
controlled  substances,  and  surrendered 
his  previous  DEA  Certificate  of 
Registration  for  cause.  As  to  the  fifth 
factor,  the  administrative  law  judge 
found  that  there  was  no  indication  that 
Respondent  himself  has  abused  drugs, 
but  Respondent  inferred  that  his  wife 
took  the  amphetamines  due  to  her  own 
drug  problems. 

The  administrative  law  judge  found 
that  Respondent's  guilty  plea  to  the 
felony  was  motivated  by  his  desire  to 
spare  his  wife  firom  prosecution.  The 
administrative  law  judge  also  found 
Respondent's  testimony  to  be  sincere, 
and  gave  substantial  weight  to  the  fact 
that  the  State  of  New  York  had  exacted 
full  and  fair  retribution  for  Respondent's 
conviction.  Respondent  was  discharged 
from  probation  two  and  one-half  years 
early,  and  has  accepted  responsibility 
for  bis  conduct  and  failures  regarding 
his  wife's  chemical  dependency,  which 
has  now  been  successfully  treated. 
Consequently,  the  administrative  law 
judge  recommended  that  Respondent's 
registration  not  be  revoked. 

The  Government  filed  exceptions  to 
the  recommendation  of  the 
administrative  law  judge  contending 
that  Respondent's  testimony  had  failed 
to  respond  to  the  issue  of  diversion  of 
the  controlled  substances  and  his 
subsequent  cover-up  activity;  that  Judge 
Tenney  had  applied  undue  weight  to 
the  character  evidence  presented  by 
Respondent;  and  that,  in  any  event. 
Respondent  has  not  shown  that  he  dees 
not  pose  a  continuing  threat  to 
diversion,  especially  with  regard  to 
Schedule  II  controlled  substances. 

The  Deputy  Administrator  concurs 
with  the  administrative  law  judge's 
findings  nf  fact,  conclusions  of  law,  and 
recommended  ruling  in  its  entirety. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration.  BB0636021, 
issued  to  Charles  A.  Buscema,  M.D.,  be 
and  it  hereby  is,  continued,  and  that  any 
pending  applications,  be,  and  they 
hereby  are,  granted.  This  order  is 
effective  on  August  19. 1994. 
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Dated:  August  15. 1994. 
Stephen  H.  Greene. 

Deputy  Administrator. 

IFR  Doc.  94-20426  Filed  8-18-94;  8;45  am] 

eiLLING  CODE  44tO-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-29.6941 

Fort  Vancouver  Plywood,  Vancouver, 
WA;  Notice  of  Revised  Determination 
on  Reconsideration 

On  July  15,  1994.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  July  26. 1994  (59  FR  37993). 

Investigation  findings  show  that  the 
subject  firm  is  an  employee-owned 
company  operating  as  a  cooperative 
which  produces  softwood  plywood. 

New  findings  on  reconsideration 
show  a  substantial  decline  in 
employment  in  fiscal  year  (FY)  1994 
compared  to  FY  1993.  Sales  and 
production  declines  occurred  in  FY 
1994  compared  to  FY  1993. 

The  subject  firms's  fiscal  year  runs 
from  July  1  to  June  30.  U.S.  aggregate 
imports  of  soft  plywood  increased 
substantially  in  1993  compared  to  1992. 

On  reconsideration,  the  Department 
conducted  a  survey  of  Fort  Vancouver 
Fl>'wood's  customers  to  determine 
whether  the  "contributed  importantly" 
test  of  Group  Eligibility  Requirements  of 
the  Trade  Act  was  met.  The 


Petitioner  (union/workers.'firm) 

International  Paper  (UPIU) 

\^»  Rosinsky  &  Co..  Inc  (Wkrs) 

Bayeux  Fabnc.  Inc  (Wk.'S) 

IBM  (-(/Vkrs)  

Warnaco  Men's  Apparel  (ACTWU)  ... 

Tubeline  Co  (USWA) 

Powell  Mountain  Coal  Co  (Wkrs) 

Magne  Tek  (Wkrs) 

Howes  Leather  Co  (Wkr)  

Exxon  Co,  USA  (Wkrs)  

The  Benstock  CO  (Wkrs)  

Markwest  Hydrocartxxi  Partners  (Co) 

General  Dynamics  (Wkrs) 

Owens  Illinois  (Wkrs)  

Eddie  Haggar,  Ltd  (Wkrs)  

Cenex,  Inc  (Co)  

Baxter  Healthcare  Corp  (Wkrs) 

Vought  Aircraft  Co  (DAW) 

AT&T  Network  Cable  Systems  (CWA) 
Stone  Container  Corp  (Wkrs) 


Department's  survey  shows  that 
customers  accounting  for  a  major 
portion  of  the  subject  firm's  sales 
decline  in  FY  1994  increased  their 
imported  purchases  of  plywood  while 
decreasing  their  purchases  fi-om  the 
subject  firm. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  workers  and  former 
workers  of  Fort  Vancouver  Flj-wood  in 
Vancouver.  Washington  were  adversely 
affected  by  increased  imports  of  articles 
that  are  Hke  or  directly  competitive  with 
the  softwood  plywood  produced  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  revised  determination  for 
workers  of  Fort  Vancouver  Plywood  in 
Vancouver.  Washington. 

"All  workers  of  Fort  Vancouver  Pl>-wood 
in  Vancouver,  Washington  who  became 
totally  or  partially  separated  from 
emplo>Tnent  on  or  after  March  18, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. ■• 

Signed  at  Washington.  DC,  this  10th  day  of 
August  1994. 

lames  D.  Van  Erden, 

Administrator.  Office  of  Work-Based 
Learning. 

(FR  Doc.  94-20471  Filed  8-18-94;  8  45  ami 

BILU>Ki  CODE  4S10-30-M 


investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretar>'  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 

Appendix 


are  identified  in  the  Appendix  to  this    ^ 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Emplo>Tnent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  August  29, 1994, 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  29. 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employinent  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  N  W.. 
Washington.  D.C.  20210. 

Signed  at  Washington.  DC.  th:s  8th  day  of 
.August.  1994. 

Violet  Thompson. 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance 


Location 


Presque  Isle.  ME  ...... 

Philadelpia.  PA  

Lincoln  Park,  NY 

Rochester.  MN 

Waterville,  ME  

Union,  NJ 

Big  Stone  Gap.  VA  .... 

Hungtington,  IN 

Bartow.  TX 

MkJIand,  TX  

Buffalo.  NY  

Englewood,  CO  

Sterling  Heights,  Ml  ... 

Waco.  TX 

Nahunta.  GA 

Billings,  MT 

North  Reading,  MA  .... 

Dallas,  TX 

Phoenix,  AZ 

Hodge.  LA 


Date  re- 
ceived 


08/08/94 
08/08/94 

Oa'08/94 

oa'oa'94 

08/03/94 
08/08/94 
08/08/94 
08/08/94 
08'08/94 
08/0a'94 
08/08/94 
08/08/94 
08/08/94 
08,'08/94 
08/08/94 
08/08/94 
08/08/94 
08/08/94 
08A)8/94 
08/08/94 


Date  of  peti- 
tion 


07/28/94 
07/29'94 

07,'2994 
07/21 '94 
07/25/94 
07/27/94 
07,'28./94 
07/26/94 
07/19/94 
07/27/94 
07/23.'94 
07/21/94 
07/21/94 
07/24/94 
07/19/94 
07/25/94 
07/27/94 
07/20/94 
07/25/94 
07/20/94 


Petition 
No. 


30.173 
30,174 

30,175 

30,176 

30,177 

30,178 

30.179 

30,180 

30.181 

30,182 

30,183 

30.184 

30.185 

30.186 

30,187 

30,188 

30,189 

30,190 

30.191 

30,192 


Articles  produced 


Cornjgated  Containers. 

Ladies'   Sportswear,    and   Maternity 

Dresses. 
Curtains,  Drapenes. 
Computers. 
Men's  Dress  Shirts.     . 
Steel  Fittings. 
Steam  Coal. 
Electronic  Ballasts 
Leather. 

Cotde  Oil.  Natural  Gas. 
Jewelry  Manufacturer. 
Fractionated  Liquefied  Petroleum 
Military  Tanks. 
Glass  Containers. 
Ladies'  Pants. 
Cmde  Oil,  Natural  Gas. 
Electronic  Infusion  Devices. 
Structural  Parts  for  Aircraft  Bodies. 
Cooper  Cable  and  Cords. 
Paper  Bags. 
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mpunor  lunranrrnVKOfs/inni/ 


New  Colonial  Corp  (Wkrs)  

National  Gannani  Co  (Wkre)  .„ 

June  Fashiona  H  (ILQWU) 

First  Image  Manajgameni  Co  (VWoa) ... 

Allen  DriHing  Co  (Co) 

KCA  Afipaiel  (Wkrs) 

NormaK    Intemationatflfn    Fashions 
(Wkrs). 


Location 


SevierviUe,  TN  „ 
Russelville,  AR  , 
Tuscarora,  PA ... 

Houston,  TX 

Engtewood,  CO 

Lew«on,  OK 

Knoxvlte,  TN  .... 


Date  re- 
ceived 


08/08/94 
08/08/94 
08/08/94 
08/08/94 
08/08/94 
08A)8/94 
06A)8/94 


Deteofpett- 
tfon 


07/2S/94 
07/26/94 
07/25W4 
07/14/94 
07/25/94 
07/23/94 
07/29i«4 


Petition 
No. 


30,193 
30.194 
30,195 
30,196 
30,197 
30,198 
30.199 


Articles  prtxfciced 


Men's  Pants  and  Shorts. 

Children's  Activewear. 

l-a(fies  Sportswear. 

Microfilm. 

Oil.  Gas  Exkxation,  OrlMng. 

Ladies'  Pants. 

Ladies'  Suits  and  Pants. 


(PR  Doc.  94-20469  Piled  «-18-94:  8:45  ami 
BILUNQ  coot  4tW-aMI 


[TA-W-^t.tO^ 

J&Q  Shake,  Fofks,  WA;  Nolfca  of 
Revised  Oelanninallon  on  Raopenfng 

On  August  3, 1994.  the  Department  on 
its  own  reopened  ita  investigatioo  for 
workers  and  fonnar  workers  of  tlie 
subject  firm.  The  initial  investigation 
resulted  in  a  denial  fiar  workers  of  J&G 
Shake.  Forks.  Washington.  The  denial 
notice  will  soon  be  published  in  the 
Federal  Register. 

New  investigation  findings  on 
reopening  show  a  major  customer 
increased  its  reliance  on  imported  cedar 
shakes  uid  shingles  in  the  relevant 
period.  The  customer  accounted  for  the 
preponderance  of  the  subject  firm's 
sales  decline  in  the  relevant  period. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
cedar  shakes  and  shingles  produced  by 
J&GShake,  Forks,  Washington 
contributed  importantly  to  the  decline 
in  sales  and  production  and  to  the  total 
or  partial  separation  of  workers  at  J&C 
Shake.  Forks,  Washington. 

In  accordance  with  the  provisions  of 
tho  Trade  ,\ci  of  1974, 1  make  the 
following  Wivii-fid  determination; 

"A!i  vvorli  r^  :>nd  former  workftrs  of  'MJ 
Shnko,  Forli..  Wa-ihington  who  became  to'ally 
of  partijllv  sppc.nittjd  frr.m  t^mplnyniei't  r;.i  or 
afitir  Apr'l  21.  l')')3  !lirongh  two  years  fiom 
tho  d.iloof  car  illt;:!iion  dn;  itligible  toupply 
foi  .i'jjvjstnit.iit  cissista.icfc  unttdr  Notttoo  ^23 
of  ;hp  IroHti  AU  .)f  VJ74" 

.■ji;;!!!-'!  in  VV.ishinfSon.  XiV..  this  fljh  A,\y  vi 
Ai-,Hi;<(   IM  I  i. 
Vii>Jf;t  L  Thi;.vp<nn. 

rk'r'.'lyTUn:.  U.r.  OjjkeojTrcirie .\d,uslUK:nl 
Ax-iisrapcu. 

(FK  noc'  94-20-172  F;icd  a-lS-'JW,  8;45  .mil 

Pit  I  :ng  ronr  J,  5!>-so-« 


[TA-W-a,75«| 

Ucar  Carbon  Company,  Inc.  Robinson, 
IL;  Notice  of  Negative  Oelerminatlon 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  July  28, 1994, 
a  former  worker  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  June  23, 1994  and  published  in  the 
Federal  Register  on  July  19, 1994  (59  FR 
36792). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  tho 
decision. 

The  former  worker  stated  that 
increased  imports  of  aluminum  ingot 
adversely  affected  workers  at  UCAR 
Carbon  Company  producing  calcined 
petroleum  coke  which  is  u.<;ed  to  make 
carbon  anodes  for  the  production  of 
aluminum. 

Tlie  Departments  deiudl  was  ba.sed 
on  the  fnct  that  Iho  "contributed 
imijorl  jntly"  test  of  the  Worker  Group 
El^f^ihility  Keqi:ir^'mcnts  of  the  Trade 
Act  w^s  rot  met.  Aluminum  is  not 
i'^1  ;!chpR;:;eah)o  with  calc!.iod 
rufroleutn  coke 

!nvt's!:^',-iiion  Hndings  show  that 
liCARC^r^-Ti  h:  Robison.  lllino.s 
f.lo'ird  f,!!  Vix  1,  ifiP4.  7|,f.  workers 
prodi.'co'd  r^'vinod  p'?trQ!ei:!n  crAo.  'ITie 
rindirfjsfhovv  <.h:A  ca^-:i.^e^i  pr?r(J,-!im 
coV.e  al  I  CAK  Carbr.n  is  us.'id  to  ru^U 
i^ )  Catbc  n  tr.odes  which  -Mi  usf'ii  i;p  m 
thf?  p-od  ictic-t  ofaliunimun  dnd  uj 
l',i.ij.Hite  '?ec.Un:]os  ujcd  in  ebclric  u,c 
fiirnncGS  fcr  stO"''ia'd;ij5. 

ArticU  5  which  rns  ccnavmed  in  tlic 
m-i/Jng  c  fa  finished  artidp  are  not  uke 


or  directly  competitive  with  the  finished 
article.  Calcined  petroleum  coke  and 
aluminum  are  not  intercfaangeeble. 
Accordingly,  imported  aluminum  is  not 
like  or  directly  competitive  with 
calcined  petroleiun  coke  within  the 
meaning  of  Section  222(3)  of  the  Trade 
Act.  Therefore,  aluminum  imports 
cannot  be  considered  in  determining 
import  injtuy  to  workers  engaged  in 
employment  related  to  the  production  of 
calcined  petroleum  coke. 

The  Trade  Act  did  not  intend  to 
provide  TAA  benefits  for  everyone  who 
is  in  some  way  affected  by  foreign 
competition,  but  only  for  those  workers 
of  a  firm  which  has  experienced 
increased  imports  of  articles  that  are 
like  or  directly  competitive  with  those 
produced  at  the  subject  firm.  The 
increased  imports  must  have 
"contributed  importantly"  to  worker 
separations  and  decreased  sales  or 
production  at  the  workers'  firm. 

Condasion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  ibo 
application  is  denied. 

Signed  at  Washington,  D.C.,  this  10th  t?ay 
of  August  ir»?54. 

Robert  O.  Deslongchamps, 

Director,  Oj'ftcp  ofU'nislatinn  &  Actuariril 
Sen-ice,  L'nfwplr.yr.wnt  Insurance  Service. 
jFK  Dor;.  H4-20-4  70  Fii'-d  8-18-94;  8:45  ami 


Errplcyr.ent  Standards  Administration 

Wii/j-j  uiVJ  Ht'iir  Divsston 

MiiSirrium  V.'aqas  for  Foderai  and 
F(»f'-rd'  ■/  .ACo'tled  CcnstrucfiOtj; 
Ger.onii  vtaije  Uever.-nination  DcCiSions 

C-'.'-u'ra]  wiv^a  i^ot-.T-r-inalioad  rrisi-ins 
of  ;he  SccTctuiy  of  I  abor  .-ir-  i^saed  in 
eaord.i.nce  with  applicable  liw ^rd  nre 
ba.wd  r>n  lli<;  inforr»io';nn  obtained  by 
the  Dep;irtn:cnt  of  l.abcr  from  its  st:if!y 
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of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rate's  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
cf  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494,  as  amended 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  eind  in  large 
vo'ume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  m^difiuiiions  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
lau  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
General  Wage  Determinations  Issued 
Lnder  The  Davis-Bacon  And  Related 


Acts,"  shall  be  the  minimum  paid  by 
cont-ractors  and  subcontractors  to 
laborers  ar.d  mechanics. 

A.ny  person,  organization,  or 
govera.mental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  seif- 
e.xplanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
vNTitmg  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determination.  200  Constitution 
Avenue,  N.W..  Room  S-3014. 
Washington.  DC.  20210. 

New  General  Wage  Determination 
Decisions 

The  num.bers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 

Volume  I 

Massachusetts 
M.A940020  (.^ug  19.  1994) 
MA940021  (.^ug.  19,  1994) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parenteses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

M.\94000t  (Feb.  11,  1994) 
MA940003  (Feb  11.  1994) 

Volume  II 

Pennsylvania 

PA940005(Feb.  11.  1994) 
•     PA940006(Feb  11.  1994) 

PA940007{Feb   11, 1994) 

PA940006  (Feb.  11,  1994) 

PA940009  (Feb.  11,  1994) 

PA940010(Feb  11,  1994) 

PA940012  (Feb.  11.  1994) 

PA9400:5  (Feb.  11.  1994) 

PA940019  (Feb   11,  1994) 

PA940021  (Feb.  11.  19941 

PA940023  (Feb   11,  1994)  - 

PA940024  (Feb   11.  1994) 

PA940025(Feb   11,  1994) 

PA940026  (Feb.  11.  1994) 

PA940028  (Feb.  11,  1994) 

PA940029  (Feb.  11.  1994) 

PA940030  (Feb.  11,  1994) 

PA940031  (Feb   11.  1994) 

PA940040(Feb   11. 1994) 

PA94U052iFeb   11.1994) 


(Feb  11.1994) 


P.^940<:)f)  1  (Feb  11.19941 
Vi-s;.nia 

V.\9400J9;F-b  11.  1994) 
V.A 940063  (Feb   11    1994) 

Volume  III 

Florida 
FL940006  (Feb.  n.  19941 
FL940011  'Feb   11.  1994) 

\'oh:me  IV 

Michigan 

M  [940001  (Feb  11.  1904) 
Mi940O02(Feb  11,  1994) 
MI940O03  (F-b  11,  1994) 
MI940O05  (Feb.  11,  1994) 
MI940007(Feb  11.  1994) 
.Ml940012(Feb  11.  1994) 
.MI940031  (Feb  11.1994) 
.MI940034  (Feb.  11.  1994) 
Mi940040  (Feb.  11.  1994) 
MI940046(Feb  11.1994) 
.MI940047  (Feb.  11.  1994) 
MI940049  (Feb.  11.1994) 
MI940059  (Feb.  11.  1994) 
MI94OO60  (Feb.  11.  1994) 

Ohio 
OH940001  (Feb  11,  1994) 
OH94O002  (Feb.  11.  1994) 
OH940003  (Feb.  11,  1994) 
OH940026(Feb  11,1994) 
OH940027  (Feb.  11.1994) 
OH940029(Feb  11.1994) 

Wisconsin 
\VI94aoil 

Volume  V 

Kar.sas 
KS940004  (Feb.  11,1994) 
KS940009(Feb  11.1994) 
KS940012  (Feb.  11,  1994) 
KS940013  (Feb.  11.  1994) 
KS940016  (Feb.  11.  1994) 
KS940017  (Feb.  11,  1994) 
KS94OO20(Feb  11.  1994) 
KS940025(Feb  11.1994) 
KS940029  (Feb.  11.  1994) 
KS940061  (Feb   11    1994) 

New  Mexico 
NM940001 

Oklahoma 
OK940013 
OK940014 
OK940016 
O.\940O17 
OK940024 

V.^lame  VI 

.Mask  J 

AK94OO01  ;Feb  11.  1994) 
AK940003  (Feb.  11.1994) 

California 

C.\94OO02  (Feb   r..l994i 

Colo.-ado 

CO940001  (Feb   11.  1094) 

H.r.vaii 

H;941)0C1  (Feb   11.  1  j94| 

Washir.gTon 

VVA940001  (Ft-b  11.  1994; 
VV.\94O002  (Feb  11,1994) 
WA940003(Feb  11.  1994) 
VV.\040006  (Feb  11,1994) 
\VA9400in(F«b  11.  1994) 
UA940011  (Feb   11.  1994! 


(Feb.  11.  1934; 


(Feb.  11, 
(Feb  11. 
(Feb.  n. 
(Feb  11. 
(Feb  11. 


1994) 
1994) 
1994) 
1994! 
19941 
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General  Wage  Detennination 
Pablication 

General  wage  detenninations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be  > 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Wabhington.  DC  20402,  (202J 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(5)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  aiuiual  edition  (issued  in  January  or 
February)  which  included  all  current 
gen«ul  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Wasbiagton,  DC  this  12th  Day  of 
August  1994. 

AlaoL.Mo«, 

Director.  Division  of  Wage  Detennination. 
(FR  Doc.  94-20194  Piled  8-l»-«4;  8:45  am] 
■LLMQ  CODE  4aiO-27-«i 


UBRARY  OF  CONGRESS 

American  Foikiife  Center  Board  of 
Trustees  Mooting 

AGENCY:  Library  of  Congress. 
ACnON:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Board  of  Trustees  of  the 
American  Foikiife  Center.  This  notice 
also  describes  the  functions  of  the 
Center.  Notice  of  this  meeting  is 
required  in  accordance  with  Public  Law 
94-463. 

DATES:  Friday,  September  23, 1994;  9:00 
a.m.  to  1:00  p.m. 

ADDRESSES:  West  Dining  Room,  James 
Madison  Building,  Library  of  Congress, 
Washington,  DC  20540. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Alan  Jabbour,  Director  American 
Polklife  Center.  Washington,  DC  20540 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  It  is 
suggested  that  persons  planning  to 
attend  this  meeting  as  observers  contaci 
Raymond  Dockstader  at  (202)  707-6590. 

The  American  Foikiife  Center  was 
created  by  the  U.S.  Congress  with 


passage  of  Publiq  Law  94-201,  the 
American  Foikiife  Preservation  Act,  in 
1976.  Tlie  Center  is  directed  to 
"preserve  and  present  American 
folldife"  through  programs  of  research, 
documentation,  archival  preservation, 
hve  presentation,  exhibition, 
publications,  dissemination,  training, 
and  other  activities  involving  the  many 
folk  cultural  traditions  of  the  United 
States.  The  Center  is  under  the  general 
guidance  of  a  Board  of  Trustees 
composed  of  members  from  Federal 
agencies  and  private  life  widely 
recognized  for  their  interest  in 
American  folk  traditions  and  arts. 

The  Center  is  structured  with  a  small 
core  group  of  versatile  professionals 
who  both  carry  out  programs  themselves 
and  oversee  projects  done  by  contract  by 
others.  In  the  brief  period  of  the  Center's 
operation  it  has  energetically  carried  out 
its  mandate  with  programs  that  provide 
coordination,  assistance,  and  model 
project*  for  the  field  of  American 
folkUfe. 
Alan  Jabbour, 

Director,  American  Foikiife  Center. 
|FR  Doc  94-20390  Filed  &-18-94;  8:45  am) 
BILLMQ  OOOe  t41<M>1-«l 


NUCLEAR  REGULATORY 
COMMISStON 

Abnormal  Oocuirences  for  First 
Quarter  CY  1994;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  requires  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e.,  unscheduled  incidents  or  events 
that  the  Commission  determines  are 
significBnt  irnm  the  standpoint  of  public 
health  and  safety).  During  the  first 
quarter  of  CY  1994,  the  following 
incidents  at  NRC  licensees  were 
determined  to  be  abnornial  otxurrences 
(AOs)  and  are  described  below,  together 
with  the  remedial  actions  taken.  Tlie 
events  are  also  being  included  in 
NUREG-0090,  Vol.  17.  No.  1,  ("Report 
to  Congress  on  Abnormal  Oocurrences^v 
January-March  1994").  This  report  will 
be  available  at  NRC's  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC  20555  about  three 
weeks  after  the  publication  date  of  this 
Federal  Register  Notice. 

Nuclear  Power  Plants 

94-1     Inoperable  Main  Steam  Line 
Isolaticm  Valves  at  Perry  Nuclear  Power 
Plant  i 

One  of  the  AO  reporting  guidelines- 
notes  that  a  major  reduction  in  the 


degree  of  protection  to  public  health 
and  safety  from  a  major  degradation  of 
essential  safety-related  equipment  can 
be  considered  an  AO. 

Date  and  Place — March  1992;  Perry 
Nuclear  Power  Plant,  a  General  Electric- 
designed  boiling  water  reactor  (BWR), 
operated  by  Cleveland  Electric 
Illuminating  Company  and  located 
about  11  kilometers  (7  miles)  northeast 
of  Painesville,  Ohio. 

Nature  and  Probable  Consequences— 
The  main  steam  isolation,  leakage 
control  and  outboard  drain  valves  in 
three  of  four  main  steam  lines 
penetrating  containment  failed  to  meet 
the  Technical  Specifications  limiting 
condition  of  operation  (LCO)  for  leak 
tightness. 

For  many  BWRs,  the  LOO  for  leakage 
of  each  main  steam  isolation  valve 
(MSrV)  is  0.326  standard  cubic  meters 
(11.5  standard  cubic  feet)  per  hour. 
Because  it  is  difficult  to  measure  the 
leakage  of  each  valve  individually,  a 
maximum  combined  allowed  leakage  is 
specified  for  the  inboard  and  outboard 
MSrVs,  and  the  associated  control  and 
drain  valves.  This  LCO  is  0.71  standard 
cubic  meters  (25  stasdard  cubic  feet)  per 
hour.  During  testing  at  Peny  in  1992, 
the  leakages  through  the  MSIVs  were 
approximately  12  times  allowable.  Due 
to  a  history  of  poor  perftHmaoce  and 
multiple  main  steam  line  valve  leakage, 
a  detailed  analysis  of  the  1992  KflSIV 
leakage  was  performed.  Hie  analysis  is 
required  obtaining  detailed  iafonB^on 
from  the  licensee;  a  number  of 
calculations,  reviews,  and  subsequent 
reanalyses;  and  multiple  meetings 
among  the  staff  to  determine  the  impact 
on  safety. 

MSIVs  are  designed  to  close  and  limit 
the  release  of  radioactivity  to  the 
environment  in  the  unlikely  event  of  an 
accident.  When  the  Perry  facility  was 
issued  an  operating  license,  there  was 
reasonable  assurance  that  the  MSIVs 
would  operate  as  intended,  and  the 
potential  off-site  doses  resultii^  from 
postulated  accidents,  which  includes 
assumptions  regarding  fuel  damage  and 
fission  product  release,  would  be  below 
the  guideline  values  for  release  to  the 
general  public.  Because  of  the  excessive 
leakage,  the  NRS  staff,  using    - 
conservative  assumptions,  calculated 
the  potential  off-site  doses  to  the  general 
pubhc  that  might  result  from  a 
postulated  loss-of-coolant  aoddenL 
Using  the  very  conservative  licensing 
basis  calculational  methodologies,  the 
calculated  dose  exceeded  the  guidelines 
for  release  to  the  general  public.  A  more 
realistic  calculation  using  the  new 
approach  presented  in  draft  NUREG- 
1465,  "Accident  Source  Terras  for  Light- 
Water  Nuclear  Power  Plants"  (U.S. 
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Nuclear  Regulatory  Commission. 
NUREG-1465.  "Accident  Source  Tenns 
for  Light- Water  Nuclear  Power  Plants." 
Draft  Report  for  Ckimment.  June  1992) 
showed  that  the  potential  off-site  doses 
would  not  exceed  the  limits  for  release 
to  the  general  pubHc;  however, 
additional  measures  would  b«  needed  to 
minimize  exf>osure  of  control  roc-m 
personnel. 

Cause  or  Causes — The  Ucensos 
determined  the  reason  for  the  excessive 
VtSiV  leakage  dui-ing  the  1992  tests  to  be 
excessive  friction  from  oxide  buildup, 
which  caused  end-of  stroke  angular 
misalignment  resulting  in  non-360- 
degree  seat  contact  (Licensee  Event 
Report  50-440/92-006-01.  "I.ocal  Leak 
Rate  Test  Results  Exceed  Allowable 
Primary  Contaiiunent  Leakage  for  Main 
Steam  Lines  A.  B.  and  D."  August  14. 
1992).  The  reason  for  the  difficulty  of 
the  Perry  MSIVs  to  meet  test  leakage 
limits  is  design  geometry.  The  MSIVs 
are  "Y"  pattern  valves  with  the  valve 
stem  at  45  degrees  to  the  piping  axis.  To 
seat  properly,  translational  motion  of 
the  poppet  at  the  moment  of  impact 
must  change  from  the  direction  of  the 
stem  to  a  direction  parallel  to  the  axis 
of  the  pipe.  Seating  is  made  more 
difficult  because  of  the  large  size  of  the 
valves  (66  centimeters  (26  inches] 
diameter)  and  the  weights  involved 
(4300  kilograms  (10.000  pounds]). 

Actions  Taken  to  Prevent  Recurrence 

Licensee— In  the  early  1980s,  Atwood 
&  Morrill,  suppliers  of  the  MSIVs.  and 
the  BWR  Owners  Group  recognized  the 
n(!ed  for  better  maintenance  and  for 
modification  of  the  MSIVs. 
Modifications  included  improved 
poppet  nose  guides  to  overcome 
eccentricity  during  seating  and  poppet 
anti-rotation  devices.  During  the  1992 
refueling  outage,  these  modifications 
were  installed  by  the  licensee  on  the  six 
(out  of  eight)  MSIVs  which  have  had 
leakage  problems  (Licensee  Event 
Report  50-^40/92-006-01.  "Local  Leak 
Rate  Test  Results -Exceed  Allowable 
Primary  Containment  Leakage  for  Main 
Steam  Lines  A.  B,  and  D."  August  14, 
1992).  Based  on  leakage  tests  performed 
in  1993  and  1994.  the  modifications 
-were  successful  in  significantly 
reducing  MSIV  leakage. 

;\7?C— NRC  is  closely  monitoring  the 
licensee's  program  and  progress  in 
reducing  the  leak  rate  through  the 
MSIVs. 


Other  NRC  Licensees  (Industrial 
Radiographers,  Medical  Institutions, 
Industrial  Users,  etc.) 

94-2     Medical  Brachytherapy 
Mi'Jddministration  at  Hospital 
Metwpnlitano  in  Rio  Piedms.  Puerto 
Rico 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  exposj.-«  to  any 
part  of  the  body  not  scheduled  to 
receive  radiation  chji  be  considered  an 
abnormal  occurrence. 

DcAi;  and  F/ace— Dece.Tiber  11,  1993; 
Hospilal  Metropohtano;  Rio  Piedra.s. 
i'u'.'rto  Rico. 

'-'■iture  nr.d  Probable  Conseauences— 
On  Decerr.}-.=r  9,  1993,  at  5:20  p.m..  a 
patient  bej,  n  a  gynecological  low-dnse- 
rate  brachyiherapy  treatment.  The 
patient  was  prescribed  a  treatment  of 
3000  centigray  (cGy)  (3000  rad)  by  a  43- 
hours  expos^jre  to  approximately  2.3 
gigabecquerel  (61.3  millicurie  ImCi])  of 
ces:um-137  (Cs-137). 

On  December  11.  1993,  at 
approximately  7:30  a.m.  (about  10  hours 
before  the  end  cf  the  prescribed 
treatment),  the  patient  inter\-ened  with 
the  procedure  by  removing  the  implant 
containing  three  Cs-137  sources  of 
approximately  730  megabecquere!  (20  4 
mCi)  each,  and  placed  it  next  to  her 
thigh.  Shortly  after  removing  the 
implant,  the  patient  showed  the  device 
to  the  floor  nurse.  The  nurse  recognized 
the  implant  and  understood  the  need  for 
concern.  She  did  not  take  the  device 
from  the  patient  but  reported  the 
Situation  to  her  supervisor.  The  patient 
apparently  returned  the  deWce  next  to 
her  thigh  beneath  the  bed  linen. 

At  ttie  time  of  being  informed,  the 
nursing  super\isor  was  experiencing 
difficulty  with  another  patient,  and  was 
involved  in  shift  turnover.  Due  to  these 
distractions,  the  supervisor  failed  to 
realize  the  urgent  nature  of  the  situation 
and  did  not  make  required  notifications. 

On  several  occasions  that  morning, 
other  licensee  personnel  entered  the 
patient's  room  without  realizing  that  tlie 
radioactive  source  was  exposed  because 
it  was  covered  by  bed  hnen;  the  patient 
did  not  notifj'  any  additional  staff 
members  that  she  had  removed  the 
implant.  Appro.ximately  ZVz  hours  after 
the  estimated  time  of  the  source 
removal,  the  attending  physician 
attempted  to  perform  a  routine  check  of 
the  implant  and  discovered  that  it  had 
been  removed  and  placed  next  to  the 
patient's  thigh. 

After  properly  accounting  for  and 
storing  the  sources,  the  physician 
examined  and  interviewed  the  patient. 
Based  on  discussions  with  the  patient 
and  review  of  the  exposure  received,  the 
attending  physician  terminated  the 


treatment.  This  decision  was  based  nn 
the  physician's  determination  that  the 
tre.itraent  received  was  clinically 
adi^^quate  and  his  concern  that  the 
pctient  was  a  threat  to  herself  and 
olhers. 

The  actual  dose  delivered  to  the 
intended  treatm.ent  site  VcS  calculated 
to  be  2270  cT.y  (2270  rad).  The  written 
directive  was  re'  ised  to  reflect  the  lower 
dose  delivered.  The  licens'^e  s 
evaluation  of  the  incident  ir.iicated  that 
assuming  the  iir.plant  rem-ined  ].-,  the 
saine  location  for  three  hours.  Lho 
r.iaximum  dose  to  the  ?kin  of  the 
patient's  thigh  (the  wrong  tree. indent 
site)  was  572  cGy  (572  rad)  T.h? 
licensee  reported  that  no  adverse  effects 
to  the  patient  ?re  expected. 

The  patient  was  notified  ve.-;iall>  at 
the  time  the  misadministration  was 
discovered  and  then  not, Tied  in  writing 
on  Januarj-  13, 1994. 

Cause  or  Causes 

The  initial  cau.se  of  the 
misadministration  was  the  patient's 
removal  of  the  implant  which  was 
compounded  by  the  failure  of  the  two 
nurses  to  follow  emergency  procedures. 
The  nurses'  failure  to  respond  to  the 
emergency  resulted  in  approximately 
2'  'i  hours  of  unnecessar>-  exposure. 

Actions  Taken  to  Prevent  Recurrence 

Uccnsee—Thfi  licensee  determined 
thai  the  nursing  supervisor's  failure  to 
make  the  required  notifications  was  due 
to  the  lack  of  familiarity  with 
established  radiation  safety  procedures 
to  which  he/she  had  been  trained.  The 
licensee's  investigation  of  tlie  event 
revealed  that  the  lack  of  familiarity  with 
radiation  safety  procedures  was  caused 
by  the  infrequent  handhng  of  patients 
undergoing  therapy  with  licensed 
m.aterials  (Letter  from  Hospital 
Metropohtano.  to  Hector  Bermiidez. 
Senior  Inspector.  NMl  Section,  NRC 
Region  II,  Forwarding  a 
Misadministration  Report  dated 
December  29.  1993.  and  an  Addendum 
to  the  Misadministration  Report  dated 
January  11.  1994.  Docket  No.  030- 
11155.  Licensee  No.  52-16033-01).  The 
licensee  held  a  Radiation  Safely 
Committee  meeting  in  which  the 
incident  and  corrective  actions  to 
prevent  recurrence  were  discussed. 

The  licensee  decided  to  dedicate  one 
floor  of  the  hospital  for  all  therapies 
invoU-ine  NRC-licensed  materials.  This 
will  provide  additional  controls  to  allow 
the  licensee  to  better  ensure  that  nurses 
assigned  to  the  floor  are  kept  current 
and  familiar  with  operating  and 
emergency  procedures.  The  licensee  is 
also  evaluating  the  need  to  increase 
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patient  awareness  regarding  non- 
intervention of  procedures. 

The  licensee  is  revising  its  procedures 
for  responding  to  radiological 
emergencies  involving  patients 
undergoing  radiopharmaceutical  or 
sealed  source  therapy.  As  a  minimum, 
the  procedures  will  define  what  is  a 
radiological  emergency  and  will  provide 
examples  of  situations  which  must  be 
considered  radiological  emergencies  or 
which  could  result  in 
misadministrations.  The  licensee  also 
committed  to  developing  and 
implementing  a  retraining  program 
based  on  the  revised  emergency 
procedures  for  all  hospital  employees 
who  may  be  involved  in  handling 
patients  receiving  radiation  therapy. 

NRC—A  special  inspection  was 
conducted  on  December  15  and  17, 
1993,  to  review  the  circimistances 
surrounding  the  misadministration  and 
the  licensee's  Quality  Management 
program.  A  Confirmatory  Action  Letter 
(CAL)  was  issued  to  the  licensee  on 
December  30, 1993  (Letter  fi-om  J.  Philip 
Stohr,  Director,  Division  of  Radiation 
Safety  and  Safeguards,  NRC  Region  II,  to 
Hospital  Metropolitano,  Attn:  Mr.  Victor 
Marrero,  Administrator,  forwarding  a 
Confirmatory  Action  Letter,  CAL  No.  2- 
93-14,  Docket  No.  030-11155,  License 
No.  52-16033-01,  dated  December  30, 
1993).  The  CAL  confirmed  that  the 
licensee  would  revise  its  emergency 
procedures  and  implement  a  training 
program,  based  on  new  procedures,  for 
all  licensee  employees  who  may  handle 
patients  undergoing  radiation  therapy. 
An  NRC  medical  consultant  has  been 
retained  to  perform  a  clinical 
assessment  of  this  misadministration. 
The  medical  consultant's  report  is 
expected  to  be  available  in  time  to 
discuss  his  findings  in  the  second 
quarter  AO  Report.  As  of  the  issuance  of 
this  report,  NRC  is  pursuing  escalated 
enforcement  action  against  the  licensee. 

94-3  Teletherapy  Misadministration  at 
Triangle  Radiation  Oncology  Associates 
in  Pittsburgh,  Pennsylvania 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic 
misadministration  that  affects  two  or 
more  patients  at  the  same  facility, 
regardless  of  any  health  effects,  can  be 
considered  an  abnormal  occxirrence. 

Date  and  P/ace— December  20, 1993; 
Triangle  Radiation  Oncology  Associates; 
Pittsburgh,  Pennsylvania. 

Nature  and  Prooable  Consequences — 
On  December  20, 1993,  Triangle 
Radiation  Oncology  Associates  in 
Beaver,  Pennsylvania,  notified  NRC  of 
two  potential  teletherapy 
misadministrations  that  occurred 


between  December  13  and  17,  1993,  at 
the  licensee's  Pittsburgh,  Pennsylvania, 
facility.  The  potential 
misadkninistrations  were  identified 
diuing  a  review  of  patient  records  on 
December  17, 1993,  when  the  licensee 
obsenred  calculation  errors  involving 
the  depth  of  the  dose  given  to  each  of 
the  two  patients. 

Both  cases  involved  breast  treatments 
where  the  original  treatment  plan 
prescribed  28  treatments  of  180 
centigray  (cGy)  (180  rad)  from  a  cobalt- 
60  teletherapy  sovuce  (using  2  parallel 
opposed  fields]  for  a  total  absorbed  dose 
of  5040  cGy  (5040  rad).  The  primary 
breast  treatments  were  concluded  on 
December  10, 1993.  The  physician 
wrote  separate  written  directives  for 
each  patient  to  receive  an  additional 
1000  cGy  (1000  rad)  to  the  scar  in  5 
treatments  of  200  cGy  (200  rad)  per  day. 
One  of  the  written  directives  indicated 
that  the  absorbed  dose  was  to  be 
delivered  at  dm»»,  the  maximum 
extension  of  the  teletherapy  unit,  which, 
as  stated  by  the  physicist,  is  typically  a 
depth  of  0.5  centimeter  (cm)  (0.2  inch). 
The  other  written  directive  did  not 
indicate  a  depth;  however,  the 
physician  stated  that  the  intended  depth 
was  d«u«. 

As  described  above,  such  a  treatment 
plan  would  tj^ically  have  been 
calculated  by  the  teletherapy 
technologist  at  the  Pittsburgh  facility 
and  commimicated  by  telephone  to  the 
teletherapy  physicist  at  the  Beaver 
facility  to  be  checked.  However,  this 
procedure  changed  when  the  computer 
at  the  Pittsburgh  facility  was  taken  out 
of  service  on  December  1, 1993. 

On  December  9, 1993,  the  teletherapy 
technologist  hand  wrote  a  paraphrased 
request  of  the  written  directive  for  the 
two  breast-treatment  patients  needing 
scar  booster  dose  calculations.  Rather 
than  writing  dm«,  the  technologist 
stated  the  tiunor  dose  at  a  depth  of  5  cm 
(2  inch)  and  sent  the  request,  via 
facsimile  transmission,  to  the 
teletherapy  physicist  at  the  Beaver 
facility.  Hand  calculations  were 
performed  for  200  cGy  (200  rad) 
treatments  at  a  5  cm  (2  inch)  depth, 
checked  by  a  certified  physicist,  and 
sent  back  to  the  technologist,  via 
facsimile  transmission,  on  December  9, 
1993. 

The  patients  were  treated  fi'om 
Deceni)er  13  to  17, 1993,  and  received 
doses  of  1300  and  1320  cGy  (1300  and 
1320  r»d)  respectively,  rather  than  the 
1000  cGy  (1000  rad)  intended.  This 
resulted  in  misadministrations  of  30  and 
32  percent  greater  than  the  intended 
dose.  The  licensee's  physician  stated 
that  no  adverse  clinical  effects  are 


expected  as  a  result  of  the 
overexposures. 

After  the  initial  report,  the  licensee 
told  NRC  in  subsequent  telephone 
conversations  that  a  recalculation  of  the 
dose  averaged  over  the  mtire  tumor 
volume  did  not  exceed  30  percent  and,  - 
therefore,  the  hcensee  no  longer  thought 
the  definition-of  a  misadministrati(»i 
applied  in  this  case. 

NRC  performed  a  special  inspection 
on  December  28  and  29, 1993,  to  review 
the  potential  misadministrations. 
Information  gathered  during  this 
inspection,  including  the  calculations  ef 
the  administered  doses,  was  given  to  an 
NRC  scientific  consultant  to  evaluate. 
The  scientific  consultant,  in  his  report 
to  NRC,  stated  that  "the  dose 
prescription  was  to  dm«,  (i.e.,  0.5  cm  (0.2 
inch)  depth  on  the  central  axis)  and  a 
misadministration  can  only  be  judged 
by  considering  the  dose  given  to  this 
point.  *  *  *  clearly  in  both  cases  a 
misadministration  has  taken  place."  On 
March  25, 1994,  the  licensee  was 
informed  that  the  doses  to  both  patients 
were  deemed  to  be  misadministrations. 
The  licensee  submitted  its  report  of 
misadministrations  in  a  letter  dated 
April  7, 1994. 

After  receiving  the  scientific 
consultant's  report,  an  NRC  medical 
consultant  was  retained  to  perform  a 
clinical  evaluation  of  the  patients.  The 
medical  consultant  is  still  reviewing  the 
potential  health  effects  to  the  patients. 
The  consultant's  report  is  expected  to  be 
completed  in  time  to  update  this 
writeup  in  the  next  AO  report  to 
Congress. 

The  referring  physician  was  notified 
and  determined  that,  based  on  medical 
judgment,  informing  the  patients  of  the 
misadministrations  would  be  harmful. 

Cause  or  Causes — ^The  technologist 
incorrectly  transposed  the  treatment 
depth  on  the  facsimile  used  to  prepare 
the  treatment  plan.  The  technologist 
failed  to  make  reference  to  dmw  and 
entered  the  depth  value  incorrectly  as 
5.0  cm  (2  inch)  instead  of  the  intended 
0.5  cm  (0.2  inch). 

Actions  Taken  to  Prevent  Recurrence 

Licensee — The  licensee  implemented 
a  requirement  for  a  stamp  to  be  placed 
on  all  written  directives  that  prompts  a 
clear  documentation  of  key  treatment 
parameters  such  as  site,  method,  daily 
dose,  fractions,  total  doses,  depth  of 
calculation,  spinal  blocks,  other  blocks. 
£uid  date.  Previously,  key  parameters 
had  been  informally  handwritten 
directives  on  patients's  treatment  charts. 
The  licensee  also  formalized  its 
requirement  to  include  the  written 
directive  for  all  dosimetry  calculation 
requests  from  the  Beaver  facility,  and 
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revised  its  "weekly  chart  check" 
procedure  to  increase  chart  reviews 
&x)m  once  a  week  to  twice  a  week,  as 
was  the  practice  prior  to  December  1, 
1993. 

MiC— NRC  is  reviewing  the  licensee's 
April  7, 1994,  misadministration  report 
and  the  findings  of  the  December  28  to 
29. 1993.  NRC  inspection.  Once  the 
NRC  medical  consultant's  report  is 
received,  enforcement  action  will  be 
considered. 


94-4    Lost  Reference  Sources  at  Brooks 
Air  Force  Base  in  San  Antonio.  Texas 

One  of  the  AO  reporting  guidelines 
notes  that  any  serious  deficiency  in 
management  or  procedural  controls  in  a 
major  area  can  be  considered  an 
abnormal  occurrence. 

Date  and  P/ace— 1993;  Armstrong 
Laboratory,  Brooks  Air  Force  Base 
(AFB);  San  Antonio.  Texas. 

Nature  and  Probable  Consequences— 
As  prescribed  by  the  licensees  "s 
Compliance  Accountability  and  Control 
Procedures,  in  1993,  the  licensee 
performed  an  audit  of  all  licensed 
sources  at  Armstrong  Laboratorj'.  During 
this  audit,  the  licensee  identified  four 
missing  strontium-90  (Sr^-90)  reference 
sources  of  approxiinately  14.8 
megabecquerel  (400  microcurie)  each. 
The  licensee  conducted  an  extensive 
physical  search  for  the  sources  and 
reviewed  all  radioactive  material 
permits  issued  to  other  organizations  at 
Brooks  AFB.  When  the  disposition  of 
the  Sr-90  sealed  sources  could  not  be 
determined,  the  licensee  rejxjrted  the 
loss  of  the  four  sealed  sources  to  NRC 
by  telephone  on  September  22, 1993. 
The  licensee  informed  NRC  that  the 
United  States  Air  Force  (USAF) 
Inspector  General  would  review  this 
incident.  The  licensee  suspected  that 
the  sources  had  been  inadvertently 
discarded  and  transported  to  a  sanitary 
landfill. 

The  licensee  evaluated  possible 
radiation  exposure  to  members  of  the 
general  public  and  concluded  that 
tmless  the  sources  were  removed  fitjm 
the  container,  the  radiation  levels  fi-om 
the  sources  would  be  near  background 
level.  Furthermore,  unless  a  deliberate 
effort  was  made  to  open  the  sourc» 
capsules,  an  individual  handling  the 
sources  would  receive  less  exposure 
than  allowed  by  regulatory  Umits  for  the 
general  pubUc. 

Cause  or  Causes — ^During  1991.  the 
timeframe  during  which  the  sources 
were  apparently  lost,  a  number  of 
individuals  were  responsible  for  the 
radiation  safety  program  at  Brooks  AFB. 
These  individuals  were  temporary  or 
part-time  Radiation  Safety  Officers 


(RSOs).  and  had  extensive,  tempnirary 
duties  at  other  sites. 

The  results  of  the  USAF  Inspector 
General's  investigation  determined  that 
"programmatic  issues  started  to  plague 
radiation  safety  at  Brooks  AFB  after  the 
dismantling  of  the  base/chnic  program 
a.ad  the  inception  of  additional  duty 
RSOs."  The  report  explained  that  in 
1986,  the  radiation  safety  function  and 
responsibility  was  transferred  to  the 
base  clinic  at  Brooks  AFB.  Almost 
simultaneously,  a  Joint  MiUtary  Medical 
Command  {JhmC)  was  established  and 
the  base  clinic  became  a  paii  of  JMMC. 
JMMC  was  a  medical  command 
established  to  service  all  branches  of  the 
Armed  Forces  in  the  San  Antonio. 
Texas,  area.  With  this  action,  the 
radiation  safety  program  was  managed 
by  an  oi^anization  that  was  not 
responsible  to  any  management  level  at 
Brooks  AFB  Furthermore,  the  report 
stated  that  JMMC  dismantled  the 
clinic's  radiation  safety  program,  and 
"requested  that  all  organizations 
previously  under  the  clinic's  program 
establish  and  run  their  own  radiation 
safety  program."  Exacerbating  the 
problem  was  the  appointment  of  the 
additional  duty  RSOs,  who  had  •limited 
to  general  knowledge  of  radiation 
safety."  and  no  directives  or  other 
guidance  to  assist  them.  Additionally, 
"the  additional  duty  RSOs  received 
little  management  oversight  after  they 
had  been  appointed  to  the  RSO 
position." 

The  investigation  concluded  that  from 
1986  through  1991.  there  had  been  a 
lack  of  commitment  to  management 
oversight,  and  a  serious  disregard  for 
radiation  safety  issues. 

Actions  Taken  to  Pre\'ent  Recurrence 

Licensee— In  1991.  Armstrong 
Laboratory  was  placed  under  a  new  Air 
Force  Command.  The  Command 
committed  to  increased  management 
oversight  of  the  radiation  safety 
programs.  Additionally,  physical 
inventory  procedures  were  revised. 

NRC — NRC  conducted  an  insp>ection 
(Letter  from  Dwight  D.  Chamberlain. 
Acting  Director.  Division  of  Radiation 
Safety  and  Safeguards.  NRC  Region  IV. 
to  Lt.  Colonel  Joseph  J.  Donnelly,  chief 
of  USAF  Radioisotope  Committee 
Secretariat,  forwarding  Inspection 
Report  No.  030-28641/93-10.  Docket 
No.  030-28641.  License  No.  42-23539- 
OlAF.  dated  January  19. 1994)  at  Brooks 
AFB  on  Decemt)er  21.  1993.  to  review 
the  circimistances  associated  with  the 
loss  of  licensed  material,  after  receiving 
a  written  report  from  the  Ucensee  on 
December  10. 1993.  NRC  also  held  an 
Enforcement  Conference  with  the 
licensee  on  February  3.  1994.  to  reWew 


the  findings  of  the  inspection  and  to 
determine  enforcement  action. 

On  February  11. 1994.  NRC  issued  a 
Notice  of  Violation  (Letter  from  L.J. 
Callan.  Regional  Administrator.  NRC 
Region  IV.  to  Department  of  the  Air 
Force.  USAF  Radioisotope  Committee, 
forwarding  Notice  of  Violation.  Docket 
No.  030-28641,  License  No.  42-23539- 
01 AF,  dated  February  11.  1994)  for 
violations  involving  (1)  a  failure  to 
secure  licensed  material  and  (2)  failure 
to  include  in  one  USAF  permit  a 
requirement  to  conduct  a  periodic 
physical  inventory  of  all  licensed 
materials. 

These  violations  were  categorized  as  a 
Severity  Level  ID  and  a  Severity  I>cvel 
IV,  respectively  (Severity  Level  I 
through  V  range  bom  the  most 
significant  to  the  least  significant, 
respectively).  No  civil  penalty  was 
assessed  because  of  the  Air  Foro's 
discovery  of  tliis  violation  and  the 
promptness  and  comprehensiveness  of 
the  corrective  actions.  The  hcensee  has 
responded  in  writing  to  the  Notice  of 
Violation  and  no  additional  actions  are 
required. 


94-5    Medical  Brachytherapy 
Misadministration  at  the  University  of 
Cincinnati  in  Cincinnati,  Ohio 

One  of  the  AO  reporting  guidehnes 
notes  that  a  therapeutic  exposure  to  a 
part  of  the  body  not  scheduled  to 
receive  radiation  can  be  considered  an 
abnormal  occurrence. 

Date  and  P/ace— January  7.  1994; 
University  of  Cincinnati;  Cincinnati. 
Ohio. 

Nature  and  Probable  Consequences — 
On  January  14.  1994.  NRC  was  notified 
by  telephone  of  a  misadministration 
invoUing  a  leaking  iodine- 125  (1-125) 
brachytherapy  implant  seed.  On  Januarj- 
7,  1994. 16  1-125  seeds,  each  ranging 
from  370  to  1110  megabecquerel  (MBq) 
(10  to  30  millicurie  |mCi!)  activity,  were 
implanted  in  the  brain  of  a  30-year-old 
male  patient.  Following  the  explant 
procedure  on  January  14.  1994.  the 
licensee  identified  radioactive 
contamination  in  the  surgical  room  and 
bathroom  used  by  the  patient.  Personnel 
from  the  Hcensee's  radiation  safety 
office  identified  the  contamination  to  be 
1-125  and  confirmed  that  at  least  one 
seed  was  leaking.  Further  analysis  by 
the  licensee  determined  that  one  seed 
was  damaged  during  the  implant 
procedure  by  a  surgical  staple.  The  seed 
originally  contained  758  MBq  (20.5 
mCi)  of  I-J25  and,  based  on  an  as.say  of 
the  explanted  source,  the  licensee 
estimated  that  the  loss  was 
approximately  74  MBq  (2  0  mCi).  J 
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Th3rroid  monitoring  of  the  patient's 
visitors  and  hospital  employees 
involved  in  the  care  of  the  patient  was 
performed  by  the  Ucensee.  One  of  the 
licensee's  employees  was  determined  to 
have  received  a  committed  dose 
equivalent  to  the  thyroid  of  50 
microsievert  (jiSv)  (5  millirem  (mremj). 
In  addition,  a  visitor  was  detennined  to 
have  received  a  committed  dose 
equivalent  to  the  thyroid  of  540  nSv  (54 
mrem),  or  a  total-effective  dose 
equivalent  of  160  fiSv  (1.6  mrem).  which 
.  is  less  than  the  annual  limit  for 
members  of  the  general  public  of  1000 
jiSv  (100  mremJ, 

Througii  patient  monitoring,  the 
licensee  estimates  that  approximately  5 
percent  of  the  free  1-125  was  taken  up 
in  the  patient's  thyroid.  (In  a  normally 
functioning,  unblocked  thyroid, 
approximately  25  percent  of  the  free 
iodine  would  be  taken  up  in  an 
individual's  thyroid.)  The  licensee 
estimates  that  the  uptake  would  result 
in  a  radiation  dose  to  the  thyroid  of 
approximately  300  centigray  (300  rad). 
The  licensee  does  not  expect  any 
adverse  medical  effects  to  the  patient  as 
a  result  of  the  misadministration.  An 
NRC  medical  consultant  concluded  that 
the  non-radioactive  iodinated  contrast 
agent  used  during  an  imaging  procedure 
performed  on  the  patient  prior  to  the 
implant  blocked  the  absorption  of  the  I- 
125.  He  also  concluded  that  exposure  to 
the  radiation  levels  described  has 
resulted  in  an  increased  probability  of 
developing  thyroid  tumor(s)  in  the 
future. 

The  licensee  notified  the  referring 
physician,  the  patient,  and  the  patient's 
family  of  the  misadministration. 

Cause  or  Causes — The  seed  leaked 
after  being  inadvertently  crushed  by  a 
surgical  staple  used  to  secure  the 
catheters  during  the  implant  procedure. 

Actions  Taken  to  Prevent  Pccurrnnce 

Licensee — For  future  procedures,  the 
licensee  plans  to  ensure  that  the 
implanted  seeds  are  located  further 
down  the  catheter  in  order  to  reduce  the 
likelihood  of  seed  damage  from  surgical 
staples.  The  licensee  also  plans  to 
examine  each  1-125  seed  for  leakage 
following  each  explant  procedure. 

NflC— NRC  dispatched  two  inspectors 
on  January  lb.  1994,  to  monitor  the 
licensee's  decontamination  efforts  and 
to  obtain  more  details  on  the 
misadministration.  NRC  also  obtained 
the  services  of  a  medical  consultant  to 
review  the  medical  implications  of  the 
incident.  A  foUowup  NRC  inspection 
(Letter  from  W.L.  Axelson,  Director. 
Division  of  Radiation  Safety  and 
Safeguards,  to  Donald  Harrison,  M.D., 
Senior  Vice  President  and  Provost  for 
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Health  Affairs,  University  of  Cincinnati, 
forwarded  Inspection  Report  No.  030- 
02764/94001,  Docket  No.  030-02764. 
License  No.  34-06903-05,  dated  March 
10,  1994)  was  conducted  from  February 
7  to  tl.  1994.  On  March  16,  1994,  NRC 
held  B  telephone  Enforcement 
Conference  with  the  licensee  to  discuss 
the  safety  inspections  conducted  in 
January  and  February  1994.  at  the 
University  of  Cincinnati. 

A  Notice  of  Violation  was  issued  by 
NRC  on  March  25, 1994,  which  imposed 
a  fine  of  $5000  for  a  violation  not 
associated  with  this  misadministration. 
In  the  Notice  of  Violation,  NRC 
determined  that  the  inadvertent  opening 
of  the  1-125  sealed  source  did  not 
constitute  a  violation  of  the  University 
of  Cincinnati's  license. 
»        «        *        »        * 

94-6     Medical  Brachythernpv 
Misadministration  at  Keeslfr  Medical 
Center  at  Keesler  Air  Force  Base  in 
Biloxi,  Mississippi 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  exposure  to  a 
part  of  the  body  scheduled  to  receive 
radiation  such  that  the  actual  dose 
received  is  greater  than  1.5  5imes  the 
prescribed  dose  can  be  considered  an 
abnonnal  occurrence. 

Date  and  Place — January  13,  1994; 
Keesler  Medical  Center,  Keesler  Air 
Force  Base;  Biloxi,  Mississippi. 

Nature  and  Probable  Consequences — 
A  patient  was  prescribed  a  lung 
brachytherapy  treatment  deUvered  by  an 
Omnitron  2000  high-dose-rate  (HDR) 
remote  afterloader  system.  The 
prescribed  tumor  treatment  plan 
included  1000  centigray  (cGy)  (1000 
rad)  absorbed  doses  at  5  treatment 
positions  using  a  144.3  gigabecquerel 
(3.9  curie)  iridium-192  source  within  a 
special  needle.  At  the  end  of  fifth  and 
last  treatment,  tlie  sovu-ce  wire  retracted 
0.5  centimeter  (cm)  (0.2  inch)  and 
stopped.  Alarms  inunediately  alerted 
Keesler  staff  that  the  source  remained 
inside  the  patient's  body.  Licensee 
personnel  followed  emergency 
procedures,  entered  die  therapy  room 
and  removed  the  needle  from  the 
patient.  Once  outside  the  patient's  body, 
the  radioacuve  source  retracted  to  the 
stored  position. 

The  licensee  determined  that  the 
source  remained  stuck  al  0.5  cm  (0.2 
inches)  above  the  fifth  position  for 
approximately  2V2  minutes.  The 
treatment  plan  called  for  the  delivery  of 
1000  centigray  (cGy)  (1000  rad)  at  1cm 
from  aach  of  the  5  treatment  positions. 
As  a  result  of  the  additional  2V2  minutes 
exposure,  the  last  treatment  position 
received  1732  cGy  (1732  rad)  absorbed 
dose,  or  73.2  percent  over  the  prescribed 


dose.  The  treatment  plan  also  predicted 
an  800  cGy  (800  rad)  absorbed  dose  at 
0.5cm  (0.2  inch)  from  each  of  the  5 
treatment  positions.  The  point  0.5  cm 
(0.2  inch)  above  the  last  treatment 
position,  where  the  movement  of  the 
source  stopped,  received  approximately 
1400  cGy  (1400  rad),  or  75  percent 
greater  than  the  absorbed  dose 
stipulated  in  the  prescribed  treatment 
plan.  The  failure  of  the  source  to  retract 
resulted  in  a  single  overexposure, 
causing  an  overall  absorbed  dose  of  75 
percent  greater  than  that  prescribed,  for 
all  the  tissue  surrounding  the  position 
0.5cm  (0.2  inch)  above  the  last  treatment 
site. 

The  licensee  reported  that  no  adverse 
health  effects  to  the  patient  are 
expected.  The  patient  was  immediately 
notified  of  the  misadministration. 

Co'jse  or  Causes 

The  patient  had  made  a  sudden  move 
near  the  end  of  the  treatment  causing 
the  special  needle  to  bend  at  the  point 
where  it  extended  beyond  the  biopsy 
needle.  The  bend  prevented  the 
radioactive  source  from  retracting  to  the 
stored  position,  causing  the 
misadministration-. 

Actions  Taken  to  Prevent  Recurrence 

Ucensee — The  licensee  immediately 
stopped  the  use  of  the  HDR  device 
pending  a  complete  check  of  the  system 
by  the  manufacturer  (Letter  from 
Omnitron  International,  Inc.  to  NRC 
Document  control  Desk,  forwarding  a 
Report  of  HDR  misadministration.  Part 
21-  Reporting  of  Defects  and 
Noncompliance,  Omnitron  Report  No. 
102,  dated  January  19. 1994,  Docket  No. 
030-26841,  License  No.  42-23539- 
OlAF;  and  Letter  from  Omnitron 
International,  bic.  to  John  W.  Lubinski. 
Mechanical  Engineer,  Nuclear  Material 
Safety  and  Safeguards,  NRC 
Washington,  D.C.,  forwarding  a  report  of 
Inspection  of  Source  Wire,  dated  April 
6,  1994,  Docket  No.  030-26841,  License 
No.  42-23539-OlAF).  The  licensee  also 
evaluated  the  practice  of  extending 
special  needles  beyond  biopsy  needles 
and  the  probability  of  patient  movement 
causing  damage,  and  decided  to 
discontinue  this  practice  (Letter  from 
Department  of  the  Army,  HQ  AFMOA7 
SGPR,  Brooks  AFB,  TX  to  NRC  Region 
IV,  forwarding  the  15-Day  Report  of 
Misadministration  at  Keesler  AFB,  MS. 
dated  February  1. 1994,  Docket  030- 
26841.  License  No.  42-23539-01 AF; 
and  Letter  from  Department  of  the 
Army,  HQ  AFMOA/SGPR,  Brooks  AFB. 
TX  to  NRC  Region  IV,  responding  to  a 
NRC  Confirmatory  Action  Letter  (dated 
January  18, 1994),  dated  March  8, 1994, 
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Docket  030-26841,  License  No.  42- 
23539-OlAF). 

NRC — A  special  inspection  was 
conducted  from  January  19  to  21.  1994, 
to  review  the  circumstances 
surrounding  the  misadministration  and 
the  licensee's  Quality  Management 
program.  A  representative  of  the  U.S. 
Food  and  Drug  Administration  (FDA) 
also  participated  in  this  inspection.  No 
violations  of  regulatory  requirements 
were  identified  during  the  inspection, 
but  NRC  initiated  the  following  actions: 
(1)  A  Confirmatory  Action  Letter  (Letter 
from  James  L.  Milhoan.  Regional 
Administrator,  Region  IV,  to  Department 
of  the  Army.  USAF  Radioisotope 
Committee.  HQ  AFMOA/SGPR.  Brooks 
AFB,  TX.  forwarding  a  Confirmatory 
Action  Letter,  CAL  No.  4-94-01,  Docket 
No.  030-28641,  License  No.  42-23539- 
OlAF,  dated  January  18, 1994)  was 
issued  to  the  licensee  on  January'  18. 
1994,  which  prohibited  the  use  of  the 
HDR  unit  until  serviced  by  the 
manufacturer;  (2)  a  medical  consultant 
was  contracted  to  evaluate  the  clinical 
effects  and  to  assess  the  events  that  led 
to  this  misadministration;  (3)  the 
manufacturer  was  asked  to  analyze  the 
source  wire  involved  in  the 
misadministration  for  damage  as  a  result 
of  the  stresses  experienced  during  this 
event;  (4)  Southwest  Research  Institute 
was  contracted  to  analyze  the  special 
needle  for  mechanical  failure;  (5)  a 
generic  communication  is  being 
developed  to  notify  other  HDR  users  of 
the  results  of  the  inspection  and  related 
research;  and  (6)  NRC  is  coordinating 
with  FDA  an  evaluation  of  the  generic 
implications  surrounding  this  event. 
•        •        •        •        * 

94-7    Medical  Bracby-tberapy 
Misadministration  at  Alexandria 
Hospital  in  Alexandria,  Virginia 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  exposure  to  a 
part  of  the  body  not  scheduled  to 
receive  radiation  can  be  considered  an 
abnormal  occurrence. 

Date  and  Place — January  27.  1994; 
Alexandria  Hospital;  Alexandria, 
Virginia. 

Nature  and  Probable  Consequences — 
On  January  27, 1994,  a  patient  was 
scheduled  to  receive  a  500  centigray 
(cGy)  (500  rad)  brachytherapy  treatment 
to  the  trachea  using  a  Nucletron  high- 
dose-rate  (HDR)  remote  afterloader 
system.  A  single  catheter  was  used  for 
this  endobronchial  treatment  and  the 
licensee  performed  a  routine  simulated 
treatment.  During  this  simulation,  the 
oncologist  established  a  3  centimeter 
(cm)  (1.2  inch)  tumor  treatment  site  and 
added  a  1  cm  (0.4  inch)  margin  on  both 
ends  of  the  tumor  site. 


Normally,  at  this  time  the  medial 
physicist  and  the  dosimetrist  plot 
distances,  measured  in  centimeters 
along  the  length  of  the  catheter  shown 
in  the  simulation  film,  in  order  to 
program  the  HDR  for  precise  treatment 
at  the  prescribed  treatment  site.  This 
step  was  not  performed  and  the 
procedure  was-initiated  without  the 
HDR  being  properly  programmed.  The 
unprograramed  source  was  allowed  to 
travel  beyond  the  treatment  site  into  the 
left  lung  area  where  the  catheter  ended. 
The  treatment  resulted  in  the  prescribed 
500  cGy  (500  rad)  effective  dose 
equivalent  being  delivered  to  the  left 
lung  instead  of  the  trachea  target  site 
Prior  to  administering  the  dose,  the 
treatment  plan  and  treatment  console 
printout  were  reviewed  by  the 
dosimetrist,  the  medical  physicist,  and 
the  oncologist.  All  three  individuals 
failed  to  identify  the  failure  to  plot  the 
treatment  site.  Immediately  follov\ing 
the  treatment,  the  licensee's  medical 
physicist  realized  that  the  plotting  and 
programming  of  the  treatment  site  were 
not  performed.  After  discovery-  of  the 
treatment  error,  the  oncologist 
determined  that  the  patient  should  be 
treated  again  using  the  correct  treatment 
parameters. 

The  Ucensee  has  advised  NRC  that  no 
adverse  effects  to  the  patient  are 
anticipated  as  a  result  of  this 
misadministration.  "The  licensee  has 
informed  the  patient  of  the 
misadministration. 

Cause  or  Causes — The  licensee's 
radiation  therapy  staff  failed  to  follow 
the  licensee's  normal  protocol  for 
treatment  with  the  HDR  remote 
afterloader.  The  failure  to  administer  the 
treatment  as  prescribed  resulted  from 
performing  the  treatment  plaiuiing  and 
independent  verification  in  the  vicinity 
of  the  HDR  console,  where  there  were  a 
number  of  distractions. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — The  licensee's  corrective 
actions  included  immediate  retraining 
of  all  personnel  involved  in 
brach>therapy  treatments  and  the 
addition  of  a  checklist  for  each  step  in 
the  treatment  process.  The  licensee  also 
added  steps  to  its  Quality  Management 
program  for  HDR  brach>therapy.  These 
steps  now  require  the  use  of  the 
treatment  planning  computer  with 
manual  verification  of  the  input 
parameter  and  the  use  of  the  treatment 
parameter  card  generated  by  the 
planning  computer  to  program  the  HDR 
rather  than  programming  the  HDR 
treatment  parameters  manually. 

NRC — NRC  conducted  a  special 
inspection  from  February  2  to  4. 1994. 
to  review  the  circumstances  associated 


with  the  misadministration,  the 
licensee's  QuaUty  Management 
program,  and  the  licensee's  immed:a»e 
corrective  actions.  In  addition,  on 
Februar\-  25. 1994.  NRC  employed  a 
medical  consultant  to  provide  an 
assessment  of  the  potential  clinical 
effects  of  this  misadministration  and  :b.^. 
events  that  led  to  it. 

The  inspection  report,  medical 
co.nsuitant's  assessment,  and 
enforcement  actions  for  the 
misadministration  are  being  completed 

Dated  at  RockviUe.  MD  this  15th  dav  of 
.August,  1994 

For  the  Nuciear  Regulatory  CorruT.ission 
John  C.  Hoyle, 

Acting  Secretan- of  the  Commission 
IFR  Doc   94-20423  Filed  &-38-94.  8  45  ar.:] 
eiLUNC  CODE  7S90-01-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements,  Office 
of  Management  and  Budget  (OMB) 
Review 

agency:  V.S  Nuclear  Regulatory 
Commission  (NRC). 
AC"nON:  Notice  of  the  O.MB  review  of 
inform.ation  collection. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35). 

1.  Type  of  submission,  new  revision, 
or  extension:  Revision  (Expedited  OMB 
review  requested  within  30  days) 

2.  The  title  of  the  information 
collection:  Operator  Licensing 
E.xamination  Data 

3.  The  form  number  if  applicable 
NRC  Form  536. 

4.  How  often  the  collection  is 
required:  Annually. 

5.  Who  will  be  required  or  asked  to 
report:  All  holders  of  operating  licenses 
or  construction  permits  for  nuclear 
power  reactors. 

6.  An  estim.ate  of  the  number  of 
responses:  80  annually. 

7.  An  estimate  of  average  burden  per 
response:  1  hour. 

8.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  80. 

9.  An  indication  of  whether  Section 
3504(h),  Pub  Law  96-511  applies:  Not 
applicable. 

10.  Abstract:  Each  year,  the  NRC 
requests  nuclear  power  plant  licensees 
to  provide:  (1)  The  estimated  number  of 
candidates  and  dates  for  operator 
licensing  initial  examinations,  and  (2) 
the  estimated  number  of  individuals 
that  will  participate  in  the  Generic 
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Fundamentals  Examination  i,GFE)  for 
that  fiscal  yaar.  Except  for  Am  Gre.  this 
information  is  laquestad  for  four  fiscal 
years,  commencing  with  the  upcoming 
fiscal  year.  This  i^annatian  is  used  to 
plan  budgets  and  resources  in  regard  to 
operator  examination  scheduling  in 
order  to  meet  the  needs  of  the  nuclear 
industry. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  fitun  the 
NRC  Public  Document  Voam  2120  L 
Street,  NW.  (Lower  Level).  Washington. 
DC  20555. 

Conunents  and  questions  should  be 
directed  to  the  C^IB  reviewer  Troy 
Hillier,  Office  of  bformation  and 
Regulatory  Affairs  (3150-0131),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Conunents  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
J.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  August,  1994. 

For  the  Nuclear  Regulatory  Cominission. 

Gerald  F.  Craysrd. 

Designated  Senior  Officiat  for  Information 
Resources  Management 

[FR  Doa  94-20421  Filed  8-15-94;  8:45  am) 
BRXMG  CODE  TBM-SVM 


DocufiMfits  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  OMB  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  collection  of 
information  under  the  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Parts  20,  Radiological 
Criteria  for  Decommissioning. 

3.  The  form  rmniber  if  applicable:  N/ 
A. 

4.  TIow  often  is  the  colloclion 
rt;qv.ucci:.  .\  ornvtimt;  riotincjtion  is 

n  quinjd  when  hc.;ns(>t!5  stwiJng  lis  en  so 
ferrninetion  mid.jrruoti-icted  conditions 
S'lhiiiit  a  di,"  o-'DiTifstioiiijig  p'iia  or  a 
n';L;n>;ation  of  intent  to  d'Jto^  loutision. 
A  Piie-iiino  ri(;t;l'icat'.oa  is  also  nsquiied 
frcnn  appii!..i:it3  for  ncv  licei:s>  s.- 

5.  V/h  J  Vfiii  t;c  required  or  u.i^uii  to 
rnpcrt:  Part  30, 40,  .=iO,  7a  and  72  NRC 
and  Agicenr.ent  Stale  lict.nbfjcs  .s^^'jiung 
lii  ensfi  termination  urder  nstriciod 


conditions  and  apphcants  for  new 
licenses. 

6.  An  estimate  of  the  number  of 
responses:  19  per  year. 

7.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  600  (31.6  hours 
per  response). 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L.  96-511  applies: 
Applicable. 

9.  Abstract:  The  proposed 
amendments  to  10  CFR  20  will  require 
(1)  That  licensees  required  to  submit  to 
the  Commission  a  decommissioning 
plan  or  a  notification  of  intent  to 
decommission  provide  additional 
information  to  the  Commission  in  these 
submissions  when  seeking  license 
termination  imder  restricted  conditions, 
and  (2)  applicants  for  new  licenses 
describe  in  the  application  how  facility 
design  and  procedures  for  operation 
will  minimize  contamination,  facilitate 
decommissioning,  and  minimize 
generation  of  radioactive  waste.  Those 
licensees  proposing  Ucense  termination 
under  restricted  conditions  must  submit 
a  plan  for  establishing  and  supporting  a 
Site  Specific  Advisory  Board,  and 
develop  operating  procedures  for  the 
Board.  All  records  generated  or 
reviewed  by  the  SSAB  become  a  part  of 
the  license  docket.  The  rulemaldng 
would  ensure  that  decommissioning 
will  be  carried  out  without  undue 
impact  on  public  and  occupational 
health  aivd  safety  and  the  environment 
and  wDiUd  enhance  the  existing 
regulatory  framework  by  providing  a 
clear  and  consistent  regulatory  basis  for 
determining  the  extent  to  which  lands 
and  structures  must  be  remediated 
before  a  site  can  be  decommissioned. 
The  additional  recordkeeping 
requirements  would  document  the  role 
of  public  participation  in  the  licensing 
prtxress  and  that  sites  have  been 
decommissioned  in  accordance  with  the 
regulations. 

Copies  of  the  submittal  may  Ix? 
inspected  or  obtained  for  a  fee  from  the 
NRC  RubHc  Document  Room,  2120  L 
Strfjot.  NW  (Lower  Level),  Washington, 
DC;  20655. 

('oiTlments  and  questions  can  be 
dirty:ied  by  mail  to  the  GMB  reviewer 
Troy  .^Hiior.  OfTicft  of  Informatinn  and 
P.c^,.ii*r:ry  Aff.-.irs  (.'n>i>-0014).  NKOU- 
102'^i;  ( jfHre  of  M;in3<^?mrnt  and 
HuJ-  i.  VVrishiri'^tr.ri,  \<:  .?0501. 

C.jr:  mcnt;  rioi  aha  ho  submi'tcd  by 
<t!l..ih  MIC  at  (202)  395-3084. 

T'r.t"  .\'I'C  Ci..ar"..actj  Officar  iaUrarida 
J.  .Sh-Bon.  (3'Jl)  413-7230. 

Date4  8t  RotkviUe,  Maryland,  this  lilh  day 
of  Augkst,  mu4. 


For  the  Nudear  R^ulatory  Commiaskn. 
Gerald  F.  Cranford, 

Designated  Senior  Offldalfbrlnformatitm 
Resources  i4anagement. 
(FR  Doc.  94-20420  Filed  8-18-94;  8:45  am] 
BIUJNG  CODE  7SM-*1-«I 
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[I>ocket  Nos.  60-«28,  S0-«2S,  S0-63Q; 
License  Noa.  NPF-41.  NPF-61.  NPF-74 

Arizona  Public  Service  Company  (Palo 
Verde  Nuclear  Generating  Station); 
Issuance  of  Director's  Decision  Under 
10CFR  2.206 

Notice  is  hereby  given  that  the 
Director;  Office  of  Enforcement,  has 
issued  a  decision  conoeniiDg  the 
Petition  filed  by  Mr.  Thcunas  ).  Saporito, 
Jr.,  (Petitioner)  on  Fdruary  1. 1994.  The 
Petition  requested  that  the  NRC  (1) 
Institute  a  show  cause  proceeding 
pursuant  to  10  CFR  2.202  to  modify, 
suspend  or  revoke  the  Licensee's 
operating  Ucenses  for  Palo  Vexde 
Generating  Station  (Palo  Verde):  (2) 
initiate  "appropriate  actions"  to  cause 
the  Licensee  to  recognize  the  Buckeye. 
Arizona  Regional  Office  of  the  National 
Whistleblower  Center,  as  an  agency  to 
which  Licensee  employees  may  raise 
safety  concerns  about  opeiatioiB  a  Palo 
Verde  without  fear  of  retaliation  by  the 
Licensee;  (3)  initiate  "appropriate 
actions' '  to  cause  the  Licensee  to 
encourage  employees  at  Palo  Verde  to 
contact  the  Bwdceye,  Arizosia  Regional 
Office  of  the  National  Whi^eblower 
Center,  to  identify  safety  concerns  alwut 
operations  at  the  facility  as  part  of  its 
procedural  requirements  to  ensure  a 
working  environment  wiiich  is  free  of 
hostility  and  promotes  the  raising  of 
safety  concerns  by  employees  without 
fear  of  retaliation;  and  (4)  initiate 
"appropriate  actions"  to  cause  die 
Licensee  to  encourage  employees  at  Palo 
Verde  to  contact  the  NRC  to  identify 
safety  concerns  about  ofMrations  at  the 
facility  as  part  of  its  procedural 
requirements  to  ensure  a  working 
environment  which  is  free  of  hostihty 
and  promotes  the  r&ising  of  safety 
concerns  by  employees  without  fear  of 
retaliation. 

On  May  18, 1994.  Petitioner 
supplemented  his  Petition  by  requesting 
that  the  NRC  require  Licensee 
oonlractors:  (1)  To  provide  information 
regarding  filing  complaints  with  the 
Dj!j!a.-tnient  cl  iuibor  iiX)L)  to  thuir 
eidployees  'hs  piri  of  iheirnornidl 
eii),j',ov.T.ent  p.it  k>i«;e",  and  (2)  to 
prc>(.cr'v  pes:  Uie  >iRC  Form  3  in  and 
CLOund  :he  cciuact-.Ts  place  of 
b li.siiie&s  and  .site  bu.suiess  trailers  tuid 
oliices. 

After  due  consideration  of  Petitioner's 
aixseriioijs,  ihe  IJcciisue  s  response,  and 
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Petitioner's  supplemental  information, 
the  Director.  Office  of  Enforcement,  has 
denied  the  Petition.  The  reasons  for  the 
der.ial  are  explained  in  the  "Director's 
Decision  under  10  CFR  2.206"  (DD-94- 
08)  which  is  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room  at  2120  L  Street.  N\V., 
Washington,  DC  20555. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commissions 
review  in  accordance  with  10  CFR 
2.206.  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville.  Maryland  this  12th  day 
of  Aug'jst  1994. 

For  the  Nuclear  Reguiator>-  Commission. 
lames  Lieberman. 
Director,  Office  of  Enforcement 
[FR  Doc.  94-20419  Filed  8-18-94;  8  45  arr.l 
BILUNG  CODE  7590-01-M 


[Docket  Nos.  50-317  and  50-318] 

Baltimore  Gas  and  Electric  Company 
(Calvert  Cliffs  Nuclear  Power  Plant. 
Unit  Nos.  1  and  2);  Exemption 

I 

The  Baltimore  Gas  and  Electric 
Company  (BG&E/licensee)  is  the  holder 
of  Facility  Operating  License  Nos.  DRP- 
53  and  DRP-69.  which  authorizes 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2  (the 
facilities).  The  licenses  provide,  among 
other  things,  that  the  facilities  are 
subject  to  all  the  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  the  effect. 

The  facilities  are  pressurized  water 
reactors  located  at  the  licensee's  site  in 
Calvert  County,  Marj'land. 

II 

The  Code  of  Federal  Regulations  at  10 
CFR  73.55,  "Requirements  for  physical 
protection  of  licensed  activities  in 
nuclear  power  reactors  against 
radiological  sabotage,"  paragraph  (a),  in 
part,  states  that  "the  licensee  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

The  Code  of  Federal  Regulations  at  10 
CFR  73.55(d),  "Access  Requirements," 


paragraph  (1),  specifies  that,  "the 
licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  The  Code  of  Federal 
Regulations  at  10  CFR  73.55(d)(5)  also 
requires  that.  "'A  num.bered  picture 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  It  further  states  that 
individuals  not  employed  by  the 
licensee  (eg  .  contractors)  niay  be 
authorized  access  to  protected  areas 
without  escort  pro\-ided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  a  protected  area 
which  must  be  returned  upon  exit  from 
the  pro tecti^d  area  *  •  *." 

The  licen.see  proposes  to  implement 
an  alternative  unescorted  access  system 
which  would  eliminate  the  need  to 
issue  and  retrieve  picture  badges  at  the 
entrance,  exit  location  to  the  protected 
area  and  would  allow  all  individuals. 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  the  Calvert  Cliffs  site. 

By  letter  dated  March  23, 1994,  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CFR 
73.55(d)(5).  Specifically,  the  requested 
e.xemption  would  allow  contractors  who 
have  unescorted  access  to  retain 
possession  of  their  picture  badges 
instead  of  returning  them  as  they  exit 
the  protected  area. 

Ill 

Pursuant  to  10  CFR  73  5.  'Specific 
exemptions."  the  Commission  may 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemption  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest.  The 
Code  of  Federal  Regulations  at  10  CFR 
73.55  allows  the  Comm.ission  to 
authorize  a  licensee  to  provide 
alternative  measures  for  protection 
against  radiological  sabotage  provided 
the  licensee  demonstrates  that  the 
alternative  measures  have  the  same 
"high  assurance"  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

Currently,  unescorted  access  into  the 
protected  area  for  both  employee  ar.d 
contractor  personnel  into  tiie  Calvert 
Cliffs  Nuclear  Power  Plant,, Unit  Nos.  1 
and  2,  is  controlled  through  the  use  of 
picture  badges.  Positive  identification  of 
personnel  which  are  authorized  and 


request  access  into  the  protected  a'ea  is 
established  by  security  personnel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individuals  picture  badge.  In 
accordance  with  10  CFR  73.55(di(5), 
contractor  personnel  are  not  allowed  to 
take  their  picture  badges  offsite  In 
addition,  in  accordance  with  the  plant's 
physical  security  plan,  the  licensee's 
employees  are  also  not  allowed  to  take 
their  picture  badges  offsite. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 
geometr}-)  registered  with  thei-  picture 
badge  number  in  a  computerizt  r  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  must  also  have  Lheir 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  picture  badges  in  their 
possession  when  departing  the  CaK  ert 
Cliffs  site. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
securit\  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bu!  let -resistant  structure.  It 
should  also  be  noted  that  the  proposed 
system  is  cr.iy  for  individuals  with 
author.zed  unescorted  access  and  will 
not  be  used  for  these  individuals 
requirir.g  escorts 

Sandia  National  La'rr.-.-atories 
conducted  testing  which  demonstrated 
that  the  hpnd  geometr>  equipment 
pObSf  sses  strong  performance 
characte,-;bt;cs.  beta-.is  of  the  testing 
perfornied  are  in  the  Sandia  report,  '".A 
Performance  Evaluation  of  Bio.metric 
Identification  Devk.es,"  SAND91-0276 
UC-9C6  'Jr.limited  Re.ease.  June  1991 
Based  on  the  Sar.aia  report  and  the 
l:cens»=e's  experience  using  the  current 
photo  pJCtLire  identification  system,  the 
false  accf-ptance  rate  for  the  proposed 
hand  geoineiry  syste.T.  would  be  at  least 
equ:vair',".t  tc  Lhat  of  the  current  system. 
To  absare  that  the  proposed  system  will 
con*inue  to  meet  tne  general 
performance  requi.-ements  of  10  CFR 
r3.55(d]l5J,  the  licensee  will  implement 
a  process  for  testing  the  system  "the  site 
security  plans  will  also  be  revised  to 
allow  implementation  of  the  hand 
geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  pictur« 
badges  in  their  possession  when  leaving 
the  Calvert  Cliffs  site 
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For  the  foregoing  reasons,  the  NRC 
sta^  has  detennined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  current  system  in 
accordance  with  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  this  exemption  is  authorized  by 
law,  will  not  endanger  lifie  or  property 
or  conunon  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  CcHnmission  hereby 
grants  the  following  exemption: 

The  requirement  of  10  CFR  73.55(dKS)  (hat 
Individuals  who  have  been  granted 
unescorted  eccesa  and  are  not  employed  by 
the  Uceneee  ere  to  return  their  picture  bad^ 
upon  exit  from  the  protected  area  is  no  )oi^ 
necessary.  Thus,  these  Individuais  may  keep 
their  picture  badge*  hi  their  possession  upm 
leaving  the  Calvert  ClifEi  site. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exempticn  will  not 
result  in  any  significant  adverse 
environmental  impact  (59  FR  38214). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Hockville,  Maryland,  this  29th  day 
of  July. 

For  the  Nuclear  Regulatory  Commiasion. 
Steven  A.  Voi^a, 

Director.  Division  of  Reactor  Projects— I/U, 
Office  of  Nuclear  Beactor  Regulation. 
|FR  Doc.  94-20418  Filed  8-18-94;  8:45  am] 

aajJNO  CODE  TMS-m-M 


(Dodiet  No.  50-266  and  50-301] 

Wisconsin  Electric  Power  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Stgniflcant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DFR- 
24  and  DPR-27,  issued  to  Wisconsin 
Electric  Power  Company  (the  licensee), 
for  operation  of  the  Point  Beach  Nuclear 
Plant  (PBNP).  Units  1  and  2,  located  in 
Manitowoc  County,  Wisconsin. 

The  proposed  amendments  would 
modify  Point  Beach  Nucleer  Plant 
Technical  Specifications  (TS)  15,3.4, 
"Steam  and  Power  Conversion  System," 


and  15.3.7,  "Auxiliary  Electrical 
Systams,"  to  increase  the  allowed 
outage  times  for  one  motor  driven 
auxiliary  feedwater  pump  and  for  the 
standby  emergency  power  for  the  Unit 
1  Train  B  4160  Volt  safeguards  bus 
(A06)  from  7  to  12  days.  The  proposed 
amendments  would  also  modify  TS 
15.3.3,  "Emergency  Core  Cooling 
System,  AuxiUtiry  CooUng  Systems,  Air 
Reciiculation  Fan  Coolers,  and 
Containment  Spray,"  to  provide  the 
clarification  that  the  service  water  pump 
(P-32E)  operating  with  power  supplied 
by  the  Alternative  Shutdown  System  is 
operable  from  offsite  power.  The 
changes  are  one-time  extensions  of 
specific  allowed  outage  times. 

Before  issuance  of  me  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evalueted;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  firam 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  license  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  hcensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
llie  stag's  review  is  presented  below: 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendmmit  will  not 
involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
probability  of  an  accident  previously 
evaluated  will  not  be  significantly 
increased  because  no  changes  are  being 
made  to  the  facility  or  to  its  operation 
which  can  significantly  affect  the 
potential  for  an  accident.  The  only 
change  is  an  extension  of  an  already 
acceptable  allowed  outage  time.  The 
con.saquences  of  an  accident  previously 
evaluated  will  not  be  significantly 
increased  because  the  licensee  is  taking 
compensatory  measures  to  offset  the 
increased  outage  time.  These  measures 
include  verified  operability  of  the  gas 
turbine  generator,  cessation  of 
maintenance  and  test  activities  that 
could  cause  loss  of  required  equipment, 
assurance  of  at  least  three  ofiisite  power 
sources,  and  on-call  status  of  a  senior 


reactor  operator  with  detailed 
knowledge  of  the  planned  evolutions. 

Operation  of  the  facility  in  accordance 
with  the  prc^josed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
amendment  only  extends  the  allowed 
outage  time.  The  changes  do  not  affect 
the  maimer  in  which  equipment  can  fail 
such  that  a  new  or  diffraent  kind  of 
accident  can  occur. 

Operation  of  the  facility  in  accordance 
with  the  proposed  amentunent  will  not 
involve  a  si^iificant  reduction  in  a 
margin  of  safety  because  compensatory 
measures  are  being  taken  (discussed 
above)  to  compensate  for  the  increase  in 
the  allowed  outage  time. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  Cni  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  otmsideration. 

The  Commission  is  seddng  public 
comments  on  this  proposed 
determination.  Any  ccHnmmts  received 
within  30  days  after  the  date  of 
publication  of  this  notice  wiU  be 
considered  in  making  any  final 
determination. 

Normally,  the  CommlssicHi  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drcumstences  change 
diuing  the  notice  period  such  &at 
failure  to  act  in  a  timely  way  woidd 
result,  for  example,  in  draating  or 
shutdown!  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  »q^iration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  file 
amendment  involves  no  signjilcant 
hazards  consideration.  The  final 
determination  will  coosidar  all  public 
and  State  comments  received,  ^ould 
the  Commission  take  this  action,  it  will 
pubhsh  in  the  Fednal  Kagisler  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Ciirectives  Branch,  EH  vision  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Admiiiistrotion,  U.S. 
Nuclear  Regulatory  CtHumission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  pan. 
Federal  workdays.  Copies  of  written 
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ccHxunents  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gebnan  Building.  2120  L  Street.  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  Intervene  Is 
discussed  below. 

By  September  19, 1994.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  writtrai  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  v^th  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NV/., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Joseph  P.  Mann  Library.  1516  Sixteenth 
Street.  Two  Rivers.  Wisconsin  54241.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  hitervene  shall  set 
forth  writh  particularity  the  interest  of 
the  petitioner  In  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  TTie  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  oflhe 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  coniisrence  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contenUon 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  £acu  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  Informatitn  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Qmtenticms  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideratitm.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  cme* 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subiect  to  any 
limitations  in  the  ader  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  fin;il 
determination  on  the  issue  of  uo 
significant  hazards  consideration.  The 
final  determination  wall  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is.  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  tak'.' 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  wi;h 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 


DorJteting  and  Services  Brandi.  or  may 
be  dehvered  to  the  CommissiaD's  Public 
Document  Room,  the  Gefanan  Building. 
2120  L  Street,  NW..  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  noUce  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-fi«e  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  IdentificaUon  Number 
Nl 023  and  the  following  message 
addressed  to  John  Hannon.  Director. 
Project  Directorate  in-3:  petitioner's' 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  and  to  Gerald 
Chamoff,  Esq..  Shaw.  Pittroan,  Potts, 
and  Trowbridge.  2300  N  Street.  NW., 
Washington.  DC  20037,  attorney  for  the 
licensee. 

Nontimefy  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/cv  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  aad/or  n»quf^ 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

I^or  further  details  with  respect  to  th.s 
action,  see  the  appUcation  for 
amendment  dated  August  9, 1904, 
which  is  available  for  public  inspectiou 
at  the  Commission's  PubUc  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555  ami 
at  the  local  pubhc  document  room 
located  at  the  Joseph  P.  Mann  Library 
1516  Sixteenth  Strew,  Two  Rivers, 
Wisconsin  54241. 

Dated  -it  Roc  kvil.'c  Mrtryt.jn-.i,  t.Ms  l.Ssd  .'..v 
of  August 

For  the  Noi  i*-^  Ktiffihtrory  r.a!utnivs:ciii 
Allen  Hansen, 

Prnfect  Managnr.  Pro/txi  Dtmciorote  Ut-3, 
Division  of  RoKTtor  f^ff^ts—in/lV.  Officf.tf 
Nuclear  Reactor  HegalaUon. 

IFR  rVn_94-2W17Filedft-18-<M;a45«mf 
BU.LM6  COOC  7590~01-M 
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[Docket  No.  50-^2] 

Wolf  Creek  Nuclear  Operating 
Corporation  (Wolf  Creek  Generating 
Station,  Unit  1);  Exemption 

I 

On  June  4,  1985,  the  Commission 
issued  Facility  Operating  License  No. 
NPF-42  to  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee)  for 
Wolf  Creek  Generating  Station,  Unit  1. 
The  license  provides,  among  other 
things,  that  it  is  subject  to  alLrules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

n 

Section  III.D.l(a)  of  Appendix  J  to  10 
CFR  Part  50  requires,  "*   *  *  a  set  of 
three  Type  A  test*  [Overall  Integrated 
Containment  Leakage  Rate  Tests,  or 
ILRTs]  shall  be  performed,  at 
approximately  equal  intervals  during 
each  10-year  service  period.  The  third 
test  of  each  set  shall  be  conducted  when 
the  plant  is  shutdown  for  the  10-year 
plant  inservice  inspections."  By  letter 
dated  October  27, 1993.  the  Hcensee 
requested  an  exemption  from  this 
requirement  of  the  Commission's 
regulations. 

The  NRG  may  grant  exemptions  from 
the  requirements  of  the  regulations, 
pursuant  to  10  CFR  50.12,  that  (1)  Are 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
Safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
present  special  circumstances.  Section 
50.12(a)(2)  of  10  CFR  Part  50  describes 
special  circumstances  as  including  cases 
that  would  not  serve  the  underlying 
purpose  of  the  rule  or  are  not  necessary 
to  achieve  the  underlying  purpose  of  the 
rule. 

In  a  letter  also  dated  October  27,  1993, 
the  licensee  applied  for  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42  to  change  related  provisions  of  the 
Wolf  Creek  Generating  Station 
Technical  Specifications. 

Ill 

The  Type  A  test  is  defined  in  10  CFR 
Part  50,  Appendix  J,  Section  II.F,  as  a 
"test  intended  to  measure  the  primary' 
reactor  containment  overall  integrated 
leakage  rate  (1)  After  the  containment 
has  been  completed  and  is  ready  for 
operation,  and  (2)  at  periodic  intervals 
thereafter."  The  licensee  conducted 
ILRTs  during  October  1988  and 
September  1991  that  satisfied  the 
requirements  of  Appendix  J  and  related 
technical  specifications.  The  measured 
leakage  rates  during  these  tests  were 


well  below  the  acceptance  criteria  with 
the  majority  of  leakage  being  from 
containment  penetrations  and  not  tbfi 
containment  barrier  itself.  The 
requested  exemption  doe.s  not  affect  the 
performance  of  local  leakage  rate  testing 
which  would  be  expected  to  detect  the 
most  probable  sources  of  containment 
leakage. 

In  order  to  schedule  the  next  ILRT 
such  that  it  coincides  with  the  10-year 
inservice  inspections,  as  required  by 
Appendix  J,  the  licensee  has  requested 
a  one-time  exemption  and  related 
technical  specification  changes  to 
perform  the  test  during  the  eighth 
refueling  outage.  The  eighth  refueling 
outage  is  currently  scheduled  for  Spring 
1996  and  would  result  in  a  test  interval 
of  approximately  54  months  with  the 
test  being  performed  approximately  six 
months  after  the  end  of  the  first  10-year 
service  period.  In  the  absence  of  the 
exemption  and  related  technical 
speciflcation  changes,  the  licensee 
would  be  required  to  perform  an  ILRT 
during  both  the  seventh  and  eighth 
refueling  outages.  This  discrepancy 
result3  from  the  circumstances  related  to 
the  operating  cycle  schedules  and  their 
correlation  with  the  end  of  the  10-year 
service  period.  Performance  of  a  fourth 
ILRT  coincident  with  the  10-year 
inservice  inspections  is  clearly  beyond 
the  intent  of  the  regulations  or  technical 
specifications  which  specifically  require 
three  tests  during  10-year  service 
intervals. 

For  the  reasons  set  forth  above,  the 
NRC  staff  concludes  that  this  one-time 
relief  from  the  requirement  to  perform 
the  third  ILRT  within  a  10-year  service 
is  not  significant  in  terms  of  complying 
with  the  intent  of  Appendix  J,  Section 
III.D.l(a).  Accordingly,  the  staff  finds 
that  the  performance  of  ILRTs  during 
both  the  seventh  and  eighth  refueling 
outages  would  not  result  in  a 
commensurate  increase  in  the 
confidence  of  containment  integrity. 
Therefore,  the  subject  exemption 
request  meets  the  special  circumstances 
of  10  CFR  50.12.  in  that  the  fourth  test 
is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

On  tnis  oasis,  the  NRC  staff  finds  that 
the  licensee  has  demonstrated  that 
special  circumstances  are  present  as 
required  by  10  CFR  50.12.  Further  the 
staff  also  finds  that  extending  the 
schedule  for  the  third  ILRT  to  beyond 
the  10»year  service  period  will  not 
present  an  undue  risk  to  the  public 
health  and  safety. 

■v    I 

Accordingly,  the  Commission  has 
determined  pursuant  to  10  CFR  50.12. 
this  exemption  is  authorized  by  law  and 


will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  is 
otherwise  in  tlie  public  interest. 
Therefore,  the  Commission  hereby 
grants  Wolf  Creek  Nuclear  Operating 
Corporation  an  exemption  from  the 
requirements  of  10  Ci^R  part  50, 
Appendix  J,  Section  III.D.l(a). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  enviromnent 
(59  FR  2707&). 

Dated  at  Rockville,  Mar>'land  this  10th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 

Jack  W.  Roe, 

Director.  Division  of  Reactor  Profects  III/IV, 

Office  of  Nuclear  Reactor  Regulation. 

(PR  Doc.  94-20422  Filed  8-18-94;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEIMENT 

Request  for  Reclearance  of  Form  Rl 
92-22 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  vsrith  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  RI  92- 
22,  Annuity  Supplement  Earnings 
Report,  is  used  to  annually  obtain  the 
amount  of  personal  earnings  from 
annuity  supplement  recipients  to 
determine  if  there  should  be  a  reduction 
in  benefits  paid  to  the  annuitant. 

Approximately  1,500  RI  92-22  forms 
are  completed  annually.  The  form 
requires  approximately  15  minutes  to- 
complete.  The  annual  burden  is  375 
hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  19, 1994. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Daniel  A.  Green,  Chief,  Retirement  and 
Insurance  Group,  FERS  Division,  U.S. 
Office  of  Personnel  Management, 
1900  E  Street,  NW,  Room  4429, 
Washington,  DC  20415  and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington.  DC  20503. 
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FOR  MFORMATtON  REGARDING 
ADMINISTRATIVE  COORDMATON— <X)NTACT: 
Mar\  Beth  Sm}th-Tcx)mey.  Chief.  Fomis 
Analysis  ft  Design.  (202)  6fK>-0623 

U.S.  Office  of  Personnel  Mana^ir.prl 

Lorraine  A.  Green, 

Deputy  Director. 

|FR  Dof    94-2037b  Fiteri  H-tH-'.^    n  4',  ;.ml 

BItUMG  COOC  «3S3-(n-W 


National  Partnership  CouncM;  Nottce  of 
Meeting 

SUMMARY:  The  Offirc  of  PHrsoniM-I 
Management  (OPM)  annoiint  es  fhi> 
tenth  meeting  of  the  National 
Partnership  Council  (the  Couik  il) 
Notice  of  this  meeting  i-,  requind  unflt;r 
the  Federal  Advi.sory  Comuiitlee  Ad. 

Time  and  Place:  The  Cjnm:  i|  vi,il(  r.;t  1 1 
St-pte.Tiber  14.  1994,  1  p.m..  in  the  OPM 
Cnnferrr.ce  Center,  Room  1.350,  at  the  (>t!»(  c 
of  Personnel  Management.  1  heodorn 
Roosevelt  Building.  1900  E  St.-vet,  NW. 
VVjshinKton,  DC  2O415-00O1.  Thp  ir.n!p:»  ix  c 
urnler  is  located  on  the  first  floor. 

Type  of  Meeting:  This  meeting  will  bf 
Djieij  to  the  public.  Seating  will  Ije  s'.ailahle 
I'H  a  ffrst-come,  first-served  basis 
Handicapped  individuals  vishing  tu  aMei.d 
should  contact  OPM  to  obtain  appropriate 
:i(  ( rimniodatjons. 

Point  of  Contsft:  Douglas  K  WalKer 
National  Partnership  Council,  fc.xw  utivf 
S«  retariat,  Office  of  Personnel  Maaag^^n; 'i.t 
1  heridois  Rooset'ett  Building.  1900  h  .St;,  et. 
KVV.,  Hoom  5315.  Washington   D(    :;041f^- 
llO01,  (20:d)  60b-1000. 

.Si-'ppl  ;mentan,.  Infoni^itior,  T.V  Luiuit  li 
will  reteive  rr^ports  on  and  rJiM  uss  ;«  fivili^«. 
I  ontsinttd  in  its  work  pUn  (ii.'ei:!i,;r  y<  .ir 
1994,  Strategy  To  Promo'e  Change,  wlr.ih 
wiis  adopted  at  the  April  12,  1994,  meeting 

Public  Participation  We  invite  .i.tervsled 
liirvons  and  organizations  to  submit  wriirt-.n 
t  fi)nmi-;i!},  or  recommendatiuns   M.iil  i,r 
liclivet  your  comments  or  n'ii..!rR>end.'t;o:;- 
to  Mr  O-.ugias  K.  Walicer  n'  the  .i.-ldrt- Sb 
shiiwri  ^Nive.  Comnient.i  shciild  be  r^  eiveil 
by  .Sep',  ti.litii  9,  in  order  to  lie  1  onMiico'il  ni 
ihe  .Se|iiH;nl»er  14,  meeting. 
Offil  V  of  Personnel  M.jpa;:e-n(';  I 

lames  B.  King, 

Dill  (til! 

IFR  I)o(    94-20.375  Kil.-.i  n~i;vM4   J14-)  .■.■.„l 
BILUMG  CODE  •325-et-M 


DEPARTMENT  Of  TRAf«SPORTATION 
Fe<lerai  Highway  Administration 
Federal  Transit  Admintstration 
[FHWA/FTA  Docket  No.  9*--l9] 

Publlcalton  of  Guidance  on 
Certificatton  of  MetropoUtan  Planning 
Processes;  NoOficatJon  of  FY  94 
Reviews 

AGENCIES:  Federal  Highway 
Administralion  (FHU'A).  Fedtral 
Transit  Administration  (FTA),  DOT. 
ACTIOW:  Notice;  n^i.psl  for  comments. 

SUM«ARY:  On  April  28,  1994.  the  FHVVA 
and  the  FTA  Administrators  )<iintlv 
issued  guidance  to  their  respedix  e 
regional  administrators  on  ihe 
implementation  of  the  Federal 
certification  of  the  metropolitan 
planning  organizations  (MPO) 
(transportation  management  area 
(TMA))  planning  prores.s.  This  guidance 
outHnes  the  principles  and  interim 
procedures  thit  will  be  utilized  in 
implementing  the  certification  pro«  hss 
required  under  the  hiterroodal  .Surface 
Transportation  Effiriemry  Act  (I.STEA) 
and  as  further  articulated  in  the  I'S  DOT 
regulations 

This  notice  also  announif*.  the 
schedule  of  FY  1994  r«n,iews  as  known 
at  this  time.  As  indicated  in  the  anached 
<  ertificalion  guidance,  the  FH'VA  and 
FTA  are  planning  approximately  twenty 
reviews  for  FY  1994.  8ppro>imateiv  halt 
of  which  will  be  pilots  for  the  purpose 
(if  testiug  and  refining  t)ie  rpview 
pro;  ess  Interested  parties  arc  invited  to 
submit  comments  on  the  mriividual 
pl'.nninj;  proc.t~>ses  to  be  revse-.ved. 
DATES:  Qiri:.Tnents  on  metropofitan 
planning  proces_se«  under  review  must 
l>e  reieived  within  thirty  (30)  days  of 
the  .'.chi'diiied  review  in  order  to  be 
c:onsi;iert:d  during  the  certifK.ation 
rs-view  proc*>ss.  Where  revieus  havi 
already  b»  en  held  by  the  publication  oi 
this  notice.  indJvidiials  interested  in 
( «)nimenting  on  t.hcm  sho..-;  f 
iiiimedi.itely  contact  .Shehii,;.  i^lner  |s»>e 
l()ll(i\v)-»i  paragraph  for  phot-.e  numbtT 
aiid  addrf>ss  and  further  instnidions 
heinu).  Whem  dates  are  to  be 
aiinounc»»il,  a  supplemental  notice 
annonnt  ing  thesr  dalf»  will  l»e  i<»ui>(l 
when  the  spetific  dates  are  i.ontinned. 
FOR  FURTHER  WFORMATO*  CONTACT:  For 
FHWA:  Mr  .Sheldon  Fdner.  Flanni:ig 
OjM'rations  Bram  h  (FftP-2l),  (202)  :jhh- 
4056  (metropoiitaji  planning)  or  .Mr. 
Keid  Alsop.  FHWA  Office  of  ihe  Chief 
Counsel  (HCC-31),  (202)  36h-i;t71.  For 
the  FTA;  Mr.  Paul  Ven.4iinslii,  R.'sourts* 
Managem«nl  Division  fTnM-2l),  (202) 
.tfifv-fi.ias  or  Mr.  .Si  oft  HiehJ.  FTA  Office 


of  the  Chief  f:kj!msel  {TCC-*0).  !2.'c) 
36fi— 40B3.  Both  ag.mcies  are  lor .);»-d  ot 
400  .Seventh  .Street   .SW..  W.^shirgton 
DC  20590.  Office  hours  for  FHWA  rsr. 
from  7:45  am  to  4:15  p  m..  et..  and  f-.r 
the  FTA  ar«^  from  8.30  a  m.  to  5  p  m 
e.t.,  MondrtV  th-f)t»e>i  Friday.  e>c  ept 
Federal  hohdavs 

SUPPLEMENTARY  WFORMATtOH:  Sf^  lionv 
1024,  1025  and  3012  of  the  ISTEA.  f^jh 
L  102-240.  105  .Stat.  1'314    1955,  t9B2. 
and  2098.  sr.iended  tit'e  23.  U..S.C..  m-.d 
the  Fe'!"rdi  Transit  Act  by  revising 
sections  134  .- nd  13.=i  <if  title  23  arid 
seftjon  8  of  the  Federal  Transit  Act  (49 
IJ.S  C  app  lt>07)  wh);  h  require  a 
contmumg.  cumpri>hens>ve,  and 
f  «.ordin.Hted  tr.msportation  plannirg 
pro<  ess  in  n,etn>po)iIa.n  arvas  a;id 
States.  The  .HiVVA  and  ihe  FFA  rev»S4d 
their  pre\  ious  metropuliian  planning 
regulations  to  Implerr-ent  these  t  ha.ng-- 
and  pubhsheif  the  final  repjlatinns  on 
(3cfnbi>r  23.  1993  (58  FR -5.8040). 

As  part  of  an  nngni:,g  cotTi.'iiitment  to 
piinlit  invohemen?  in  the  planning 
pro<.T»ss,  the  FHWA  and  FTA  are 
soliciting  con^ments  on  this  guidci.rt  e 
As  the  agencies  conduct  certificntion 
reviews  in  FY  1994  we  v«riIJ  be  looking 
at  possible  modifications  biised  both  on 
the  expt-riem*'  of  hav-mg  conducted  t.he 
nn  Jews  and  on  the  comments  ref^ive*! 
on  the  guidance  and  duiing  the  r»>vi»>w^ 
Specifically,  the  RfWA  and  FTA  are 
interested  in  lon-menfs  reganhng  the 
pniress  of  review,  iippnjpriatc  sources 
of  information  to  be  (.onsiv-J.-ithi  tiering 
the  review,  ,u.<i  the  ruW  of  key 
government  off.:  lals  and  the  puhhi  m 
providing  in;)iil  i:.  the  review 

(ren*>ral 

AddiUoiml  Putthi  hi\,ul.tiUfi.l  ii, 
(  >rt  //jc  lit  ion  /Y; ,.'  fr^,  s 

ThennVA  ar.(!  FTA  .le  v,!ici;..,g 
public  comn.""i  un  t;  e  pl.jnning 
pro«  esses  c>f  t;:e  FY  1994  certifK "^.tion 
review  sil.;s  uieiitined  below.  The 
ageni  ies  are  p...'-:j(  uiarly  interested  m 
input  regarding  the  strengths  and 
ueakness*?>  of  the  plansiiiig  prrKvs>  in 
light  of  the  nH;iiiren:ents  identified  in 
23  OR  4.50  .Subfiart  V..  Addition.diy.  Jbi 
Views  of  lor  ,d  oifK  ialsand  the  public 
are  welcomed  ri>gnrdirg  the  u.se  nl  ihe 
planning  pnK  ev^  in  Ir.-nisport.ilion 
inve,stmenf  di>i  isions 

S:  hfiiulo  at  h  1    .  "'*.J  (>r1tfiintiiiit 

The  foltuviing  s(  hwlule  is  suhje.  I  tr, 
revision.  ( jLingi-s  will  be  annouin  i-d  in 
Ihe  Fmin-al  Register.  P.irties  inlin'st-'d 
111  providing  i  rjnnnents  on  the 
metropolitan  transportation  pl.miiuig 
prrj»,>!sses  in  the  i«}en»ifii^l  areas  slionid 
siibiiiit  theni  i!ir»^(  lly  to  Ihe  Dockel  94- 
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19  identified  above,  clearly  identifying 
the  metropolitan  area  that  the  comments 
address.  Except  where  the  certification 
review  was  completed  prior  to  this 
Federal  Register  Notice,  comments  on 
metropolitan  planning  processes  under 
review  must  be  received  within  30  days 
of  the  scheduled  review  in  order  to  be 
considered  during  the  certification 
review  process.  Where  the  review  was 
completed  prior  to  publication  of  this 
notice,  interested  parties  wishing  to 
make  comments  on  a  particular 
certification,  must  contact  Sheldon 
Edner  within  two  weeks  of  the  date  of 
this  notice  to  assure  that  their  comments 
will  be  considered.  Where  dates  for  a 
planned  certification  review  have  not 
been  established,  please  contact 
Sheldon  Edner  for^e  dates. 

The  site  visits  are  intended  to  provide 
an  opportunity  for  the  FHWA  and  FTA 
•  review  team  to  solicit  information  from 
the  MPO,  State  DOT  and  transit  agency 
regarding  the  implementation  of  the 
planning  process.  In  addition,  the  team 
will  be  experimenting  with  alternative 
mechfmisms  foT  soliciting  public  and 
local  ofGcial  input.  The  relevant  MPO  is 
being  asked  to  provide  public  notice, 
through  its  regular  public  notice 
processes,  of  the  review  and  the 
opportunity  to  provide  public  input  to 
the  review  team.  Public  officials  should 
contact  the  MPO  to  identify  processes 
set  up  to  solicit  local- government  input. 

The  results  of  the  certiBcation  reviews 
will  be  made  public  through  the  regular 
MPO  public  information  process  at  a 
time  to  be  set  by  the  MPO  policy  board. 


Region 

Pilot  reviews 

Second  review 

'/fe   

Albany.  NY:  Au- 

Both reviews  in 

gust  9-12, 

this  region 

1994,. 

will  be  pilot 

.- 

Worcester,  MA: 

reviews  be- 

August 2-3, 

cause  of  the 

1994 

geographic 
differerKe  in 

FTA  and 

FHWA  re- 

gions. 

J 

Richmond,  VA: 

Allentown,  PA: 

September 

Dates  TBA 

12-15.  1994. 

but  probably 
the  week  of 
September 
22-23,  1994. 

4    

Nashville.  TN: 

All  reviews  in 

July  11-13, 

this  region 

1994.. 

will  be  pilots 

Louisville,  KY: 

because  of 

September 

the  diversity 

6-a,  1994.. 

of  MPOs  and 

Orlando,  FL: 

the  large 

August  22- 

number  of 

24,  1994  

TMAs  in  the 
region. 

Rec 

ion 

Pilot  reviews 

Second  review 

5  .... 

^ 

Indianapolis,  IN: 

None  selected 

1 

August  29- 

at  this  time. 

September  2, 

1994. 

6  .... 

..«k... 

Albuquerque, 

San  Antonio, 

1 

NM:  August 

TX:  August  . 

10-12.  1994. 

29-30.  1994. 

7  .... 

....... 

Omaha.  NE: 

Wichita,  KS: 

July  18-20, 

TBA 

1994. 

8  .... 

..^... 

Provo,  UT:  Au- 

Denver, CO: 

gust  9-12, 

TBA. 

1994. 

9  .... 

.-♦..■• 

San  Diego,  CA: 

Santa  Barbara, 

1 

August  1-4, 

CA:  Septerrv 

1994. 

ber  13-15. 

1994. 

10  .. 

..*.... 

Spokane,  WA: 

Portland.  OR: 

1 

July  25-27, 

TBA. 

1994. 

Text  of  Certification  Transmittal 
Memorandum  and  Guidance 

The  text  of  the  transmittal 
memorandum  and  guidance  follow. 
ACTION:  Federal  Certification  of  the  MPO 
(TMA)  Planning  Process 
To:  FTA  Regional  Administrators; 

FHWA  Regional  Administrators 
From:  Federal  Transit  Administrator; 

Federal  Highway  Administrator 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  has  significantly  enhanced  the 
stewardship  role  of  the  FTA  and  FHWA 
in  the  implementation  of  the  changes  it 
mandates  in  the  transportation  planning 
process.  Inherent  within  the  approval  of 
Statewide  Transportation  Improvement 
Programs  (STIP),  planning  findings, 
conformity  determinations  and 
certification  of  the  transportation 
planning  process  in  Transportation 
Management  Areas  (TMA)  is  the 
fundamental  leadership  responsibility 
of  FTA  and  FHWA  in  ensuring  that  the 
transportation  planning  process 
addresses  the  policy  goals  of  the  ISTEA. 
This  memorandum  articulates  our 
general  agency  expectations  with  regard 
to  this  planning  stewardship  and  the 
specific  function  that  certification  plays 
within  this  broader  framework.  While 
certification  of  the  Metropolitan 
Planning  Organization  (MPO)  TMA 
planning  processes  falls  within  the 
purview  of  the  metropolitan  planning 
regulations,  the  basic  principles  apply 
to  both  the  statewide  and  metropolitan 
planning  requirements. 

We  view  certification  of  the  planning 
process  within  TMAs  as  one  of  a 
number  of  the  critical  mechanisms  for 
ensuring  the  satisfactory 
implementation  of  the  planning 
requirements  identified  in  23  U.S.C.  134 
and  49  U.S.C.  1602.  It  is  perhaps  most 
critical  in  the  sense  that  it  will  be  a  very 


visible  action  and  formal  indication  that 
we  have  exercised  our  legal 
responsibility  in  meeting  this 
stewardship  function.  However,  the 
individual  planning  findings,  necessary 
conformity  determinations  and  STIP 
approvals  provide  critical  input  to  this 
triennial  action.  We  expect  our  regions 
to  establish  procedures  for 
implementing  this  joint  responsibility, 
while  the  substance  of  these  decisions 
must  remain  consistent  across  regions, 
the  variation  in  workload  posed  by  the 
distribution  of  TMAs  will  dictate 
procedural  accommodations  by  region. 

The  attached  statement  of  principles 
and  guidance  provides  a  framework  for 
addressing  the  implementation  of  the 
certification  requirement.  We  expect  the 
responsibility  for  issuing  certification 
determinations  to  rest  jointly  with  our 
field  offices,  working  in  partnership 
with  Headquarters.  The  effective 
implementation  of  the  certification 
process  will  require  a  significant 
allocation  of  resources  which  you 
should  address  in  the  development  of 
regional  staffing  and  travel  budgets. 

Especially  in  this  initial  effort  and  in 
recognition  of  the  phase-in  provisions  of 
the  metropolitan  planning  regulations 
(Section  45.336),  we  expect  the 
emphasis  to  rest  on  ensuring  a  good 
faith  effort  to  implement  plan  updates 
and  the  priorities  indicated  in  the 
attachment.  We  also  expect  that  the 
message  conveyed  to  VffOs,  state  DOTs 
and  transit  operators  collectively  will  be 
that  they  are  mutually  responsible  for 
the  continuing  enhancement  and 
improvement  of  the  planning  process  to 
meet  the  objectives  of  the  ISTEA 
plarming  requirements. 

We  expect  the  primary  responsibility 
for  implementing  our  stewardship  role 
to  rest  with  FTA  and  FHWA  field  staff. 
However,  this  is  manifested  not  only  in 
the  certification  process,  but  also  in 
STIP  approvals.  Transportation 
Improvement  Program  (TIP)  and  STIP 
planning  findings,  conformity  findings, 
and  unified  planning  work  program 
approvals.  In  recognition  of  our  national 
stewardship  role  and  mandate  from  the 
ISTEA,  we  plan  to  conduct  Enhanced 
Planning  Reviews  (EPR)  in  selected 
metropolitan  areas  which  will  be 
integrated  with  the  certification 
processes  for  the  respective 
metropolitan  areas.  These  EPRs  will  be 
done  at  the  request  of  states,  MPOs, 
transit  operators  or  FTA/FHWA  field  or 
Headquarters  offices  to  pursue  more 
complex  planning  process  questions 
and  to  assist  MPOs  in  improving  their 
procedures.  As  a  supplement  to  these 
EPRs,  we  plan  to  develop  and 
implement  an  overall  assessment  of  the 
planning  process  and  its 


Federal  Register  /  Vol.  59,  No.  160 


I  Friday.  August  19.  1994  /  Notices 


42875 


implementation  under  the  ISTEA 
requirements  over  the  next  three  fiscal 
years.  The  resuhs  of  the  planning 
reviews  will  provide  input  to  this 
analysis.  The  challenge  and  the 
expectations  are  such  that  we  believe 
that  a  very  visible  and  substantial 
assessment  is  necessary  to  demonstrate 
our  joint  commitment  and  success  in 
providing  the  leadership  expected  of 
both  agencies.  You  will  be  hearing  more 
about  this  initiative  as  it  is  developed. 

We  will  be  discussing  the  attached 
certification  procedures  and  guidance 
with  your  offices  at  opportunities  over 
the  next  several  weeks.  In  conjunction 
with  FHWA's  Advance  Planning 
Seminar  which  is  scheduled  for  the 
week  of  April  10,  we  expect  to  have 
FHWA  and  FTA  field  staff  participating 
in  this  seminar  assist  us  in  refining  the 
attached  certification  procedures  and 
guidance.  Additionally,  we  will  meet 
with  field  staff  during  May  to  discuss 
the  certification  process  in  more  detail 
after  additional  guidance  has  been 
developed.  As  indicated  in  the  attached 
paper,  once  this  meeting  has  been  held 
and  the  guidance  refined.Headquarters 
staff  will  participate  with  field  staff  in 
conducting  a  pilot  certification  review 
in  each  region.  Certification  reviews 
should  not  be  initiated  by  field  staff 
pending  the  issuance  of  the  additional 
guidance  and/or  completion  of  the  pilot 
certification  reviews,  If  vou  have 
questions  on  certification,  please 
contact  Deborah  Burns.  Office  of 
Planning,  TGM-21,  at  (202)  366-1637  or 
Sheldon  Edner,  Office  of  Environment 
and  Planning,  HEF-21.  al  (202)  366- 
4066. 
Gordon  |.  Liiiion. 

Adminisirntnr.Ffdfr!iiTra:-i>it 
Administration 

Rodney  E  Sinter 

Administrator.  FidfTr:!  Hi^hwnv 
Administration. 

Guidance  Certification  of  the 
Metropolitan  Planning  Process  in  T.MAs 

Principle^.'ProcpSf. 

•  Mjit  he  rrinint  act)un  b\  FHWA 
and  f-TA.  '  '' 

•  Mu.st  be  based  on  a  serious 
examination  of  the  planning  process 
that  documents  the  arioquary  of  the 

.planning  process.  However,  the 
workload  involved  in  reviewing  the 
planning  process  for  approximately  i:v5 
MPOs  once  ever>'  3  years  combined 
with  other  oversight  and  administrative 
responsibilities  demands  a  process  that 
utilizes  and  builds  on  xhf.  other 
oversight  functions  including  TIP 
findings.  Unified  Planning  Work 
Program  approvals  and  eonfornnlv 
findings. 


•  The  certification  process  must 
recognize  the  differences  among  areas 
and  not  expect  each  area  to  respond  to 
the  requirements  to  some  predefined 
minimum  level/standard.  The  goal 
should  be  to  encourage  an  improved 
planning  process  in  each  area  rather 
than  a  process  that  only  minimally 
meets  the  requirements. 

•  Process  must  recognize  that 
certification  is  likely  to  involve 
negotiated  improvements  and  schedules 
rather  than  pass  or  fail  ratings.  In  this 
vein,  the  ISTEA  sanction  provisions  are 
viewed  as  a  "last  resort"  action  to  be 
used  in  situations  where  the  parties 
involved  are  unresponsive  to  needed 
corrections  or  there  are  very  serious 
inadequacies  in  the  planning  process  In 
almost  all  cases,  it  is  likely  that  the 
"planning  finding"  process  discussed 
below  would  probably  have  identified 
deficiencies  and  may  have  already 
affected  the  advancement  of  projects. 

•  While  certification  is  the  formal 
mechanism  provided  by  ISTEA  for 
determining  the  adequacy  of  the 
planning  process  in  TMAs,  a  "once- 
every-three-years-look"  at  the  planning 
process  is  not  sufficient  to  ensure  that 
the  planning  process,  its  products,  and 
our  actions  related  to  the  plcnning 
process  meet  the  requirements. 
Fortunately,  the  regulations  provide 
additional  mechanisms  for  assuring  the 
adequacy  of  the  planning  process,  i.e.. 
the  planning  finding  that  must  be  made 
on  each  TiP/TIP  amendment  m  all 
metropolitan  planning  areas  prior  to  its 
inclusion  in  an  approved  STIP,  the  air 
quality  conformity  determination 
process  in  nonattainment  and 
maintenance  areas,  and  the  review  and 
approval  of  the  planning  work  programs 
for  all  metropolitan  areas. 

The  planning  finding  pro\ides  a 
nice  hanism  for  identifying  problems 
and  requiring  immediate  corrective 
at  tion  without  going  through  the  .more 
formal  certification  process.  In  addition, 
the  planning  finding  process  can 
provide  an  early  warning  mechanism  for 
iniiiating  a  certification  re\  iew  prior  to 
end  of  the  nonnai  3  year  rprtifi.  a'.mn 
period  as  well  as  in  highlighting  parts 
of  the  planning  process  that  need  to  he 
examined  in  more  depth  as  part  of 
regularly  scheduled  certification 
reviews  (and  conversely  identifying 
thijse  parts  that  are  clearly  meeting  the 
u-gulatory  requirements  and  therefore 
require  less  review  in  the  ren;fication 
process).  Although  pre-ISTEA  planning 
findings  may  have  relied  primarily  on 
the  State  an-1  .MPQ  self-certificntion 
Matomcnts,  this  is  not  expected  to  be  the 
case  under  the  regulations.  It  is 
expected  that  FHWA/FTA  as  part  of  the 
planning  Hnchngs  process  will  rt-vii  w 


the  adequacy  of  public  involvement, 
financial  constraint,  relationship  of 
projects  in  TIP  to  the  transportation 
plan,  and  satisfaction  of  the  provisions 
relating  to  the  restriction  on  SOV 
projects  in  TM'\s  that  are  nonattainment 
for  carbon  monoxide  and/or  ozone. 

The  conformity  regulations  require 
consultation  with  a  number  of  agencies 
(including  FHWA  and  FTA)  on  key 
elements  of  the  metropolitan  plannmg 
process,  including  models  to  be  used, 
proposed  plans  and  TIPs.  researrh  and 
data  collection  related  to  the 
transportation  planning  process.  The 
concerns  that  may  be  raised  through  this 
consultation  process  will  provide 
another  mechanism  for  identifvmg 
potential  shortcomings  m  the  planning 
process.  Additionally,  as  part  of  the 
conformity  determination  m 
nonattainment  areas  requiring  TCMs. 
FHWA  and  FTA  must  specifically 
consider  comments  concerning  the 
financial  feasibility  of  the  plan  and  TIP 
made  through  the  conformitv 
consultation  process  and  the 
metropolitan  planning  public 
involvement  process. 

Where  review  of  the  work  prograir.s 
indicates  that  essential  activities  fo.- 
complying  with  the  regulations  are  not 
being  adequately  undertaken  andcr  the 
proposed  schedules  for  corr.piiting  \tv 
activities  do  not  satisfy  reguiatorv 
requirements,  the  need  for  revisions  to 
the  work  program  can  Oo  aodressed. 
Where  there  is  not  a  pfjsitue  response. 
FHWA  and  FT.^  t  an  pursue  this 
through  action  on  ;he  UPWP  cr  a 
certification  review  could  be  initialed 
without  waiting  the  normal  thrcf  \cr.r^ 

•  It  is  expected  that  FHWA  a:,d"FT.A 
field  staff  wil!  involve  theniStlvps  m  the 
planning  process  on  at  least  &  selective 
basis,  eg.,  partii  ipation  m  k»-v  MFC) 
meetings,  monitoring  TIP  re\  isiuns  Hi  . 
This  (an  be  a  valuable  mechanism  ff-r 
not  only  surfacing  potential  prob|e:;> 
and  defi,  ientirs  in  the  planning 
process,  and  in  initiating  t  orreclive  • 
action  but  also  providing  ccntact  with 
local  nffirials.  This  is  an  enha-itemf  nl 
of  the  t.'-adition-il  planning  o\ersight  mio 
of  FHWA  and  FI  A  field  o'ffu  .  s. 

•  Enhanced  pl.^;;ning  rev>e\-is  (EPKs) 
similar  to  the  ones  that  FHW.A  and  Vl .\ 
have  been  doing  in  areas  over  a  milhcn 
can  p.'-ovide  valuable  input  to  the 
certification  reviews  and  other  o->r."-:ch! 
functions.  For  example,  where  FHW.-\ 
and  FT.\  identify  an  appare.-.t 
shortcon.ing  in  the  !echn;cai  prc( «  v.-, .» 

(  omprehensive  review  of  this  portion  of 
the  pro(  ess  (.(;uld  be  undertake.",  with 
Transportation  Systems  Center  (TSf  ) 
staff.  They  could  also  be  used  !o  do 
■peer"  tv  pe  rev  lews  i.n  a  st  in  tet!  it 
request  h.isis  In  v%  h.i!  evr-r  (cr::,  ;.'.(>-i 
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EPRs  will  require  substantial  additional 
resources. 

•  Reviews  conducted  under  the 
FHWA  Office  of  Program  Review  annual 
review  program  may  also  augment  the 
certification  reviews  and  other  oversight 
functions.  For  example,  last  year 
implementation  of  the  flexibility 
provisions  and  administration  of  joint 
FHVVA/FTA  projects  was  the  subject  of 
one  of  the  reviews. 

•  Individual  certification  reviews 
should  be  tailored  to  reflect  the 
information  available  from  other 
oversight  activities.  While  this  may  not 
be  a  significant  factor  for  the 
certifications  performed  in  the 
remainder  of  FY-94.  this  will  become  a 
significant  factor  as  other  oversight 
functions  reflect  the  regulatory 
requirements.  This  means  that  while  all 
aspects  of  the  process  will  be  addressed 
in  the  certification  findings  a  significant 
amount  of  the  information  needed  to 
make  a  decision  on  certification  will  be 
obtained  from  other  oversight  activities 
and  day-to-day  involvement  in  the 
plarming  process.  It  is  expected  that  the 
certification  process  will  include  a 
discussion  of  the  findings  with  the  MPO 
policy  body. 

Certification  reviews  in  the  balance  of 
1994  (at  least)  will  need  to  be  done  with 
the  recognition  that  MPOs,  States,  and 
transit  operators  will  have  had  little 
time  to  address  new  regulatory 
requirements  and  even  less  time  to 
consider  any  noniegulatory  guidance 
that  may  be  issued  to  supplement  the 
regulations.  These  reviews  need  to  focus 
on  how  well  they  have  addressed  the 
interim  guidance  and  what  they  are 
doing  to  begin  to  address  the  additional 
requirements  in  the  final  regulations. 

•  Guidance  for  DOT  staff  conducting 
certifications  will  have  to  be  developed 
This  may  include  manuals,  certification 
forms,  checklists,  etc. 

•  FHWA  and  FTA  field  staff  will  be 
the  primary  staff  involved  in  certif\ino 
MFOs.  An  assessment  will  have  to  be 
made  on  training  that  may  be  necessary 
to  equip  t)OT  staff  to  perform 
certification  reviews.  One  potential 
mechanism  in  lieu  of  any  formal 
training  is  for  Headquarters  to  lead  tho 
initial  certification  review  in  each 
Region. 

As  part  of  the  process,  the  areas 
identified  below  represent  focal  points 
in  the  first  round  of  certification 
reviews.  They  have  been  the  subject  nf 
keen  interest  by  several  key 


constituencies,  represent  priority  issues 
to  FHWA  and  FTA  and  have  been  the 
subject  of  numerous  questions  by  MPOs. 
States,  and  transit  agencies.  These  areas 
should  be  addressed  in  a  general  way, 
reflecting  the  phase-in  of  the  planning 
requirements. 

Fifteen  Factors — The  planning 
regulations  (58  FR  58040)  require  that 
the  15  Factors  be  explicitly  considered 
and  analyzed  as  appropriate. 

Public  Involvement — The 
metropolitan  transportation  planning 
process  should  include  provisions  that 
encourage  and  ensure  early  and 
continuing  involvement  of  citizens, 
affected  public  agencies,  representatives 
of  transportation  agency  employees, 
private  providers  of  transportation,  and 
other  irterested  parties  in  the 
development  of  plans  and  TIPs,  and  in 
all  other  stages  of  the  plarming  process. 

Major  Trjmsportation  Investments — 
Metropolitan  Planning  Organizations 
(.MPO)  and  their  plarming  partners  must 
undertake  detailed  and  participatory 
corridor  and  subarea  studies  of  any 
major  corridor  investments  contained  in 
a  regional  plan.  These  studies  will 
include  detailed  analysis  of  the 
forecasted  effectiveness  of  alternative 
investments  and  strategies  in  terms  of  a 
broad  array  of  criteria. 

Congestion  Management  System — In 
TMAs,  the  planning  process  must 
include  the  development  of  a 
Congestion  Management  System  (CMS) 
that  provides  for  effective  management 
of  new  and  existing  transportation 
facilities  through  the  use  of  travel 
demand  reduction  and  operational 
niana-j^ement  strategies.  In  TMAs  that 
are  nonattainment  for  carbon  monoxide 
and/or  ozone.  Federal  funds  are  not  to 
be  programmed  for  highway  projects 
that  increase  Single  Occupant  Vehicle 
(SOV)  carrying  capacity  unless  such 
projects  result  from  a  CMS.  meaning,  in 
I'ssenre,  that  Transportation  Demand 
Management  (TDM),  transit,  operating 
st.'-ategies,  and  other  actions  must  be 
looked  at  as  alternatives  to  new  highway 
rnnstnjctinn  Even  if  such  strategies 
cannot  con;pietely  satisfy  the  need  for 
additional  capacity,  they  must  be 
inipleiBented  in  conjunction  with  the 
SOV  capacity  enhancements. 

The  planning  process  and  Clean  Air 
Act  Arriendments  (C.^AA)  of  1990 
conformity^n  nonattainment  and 
maintenance  areas,  the  MPO  must  have 
an  adequate  process  to  ensure 
conformity  of  plans  and  programs  with 
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State  or  Federal  implementation  plans, 
in  accordance  with  procedure^ 
contained  in  the  rules  resulting  from  the 
Clean  Air  Act  Amendments  of  1990. 

Financially  constrained  plans  and 
TIPS — The  regulations  require  that 
MPOs  have  in  place  a  process  that 
produces  current  metropolitan  plans 
and  TIPs  that  are  financially  feasible. 
Plans  must  demonstrate  the  consistency 
of  proposals  with  known  and  reasonably 
expected  sources  of  revenue  for 
transportation  uses.  The  TIP  must  be 
financially  constrained  and  include  a 
plan  that  demonstrates  how  it  can  be 
implemented  without  detriment  to 
operation  and  maintenance  of  the 
existing  transportation  system,  and  only 
projects  for  which  funds  can  reasonably 
be  expected  to  be  available  may  be 
programmed.  The  metropolitan  TIP  is 
incorporated  into  the  financially 
constrained  State  TIP  which  is  jointly 
approved  by  FHWA  and  FTA.  In 
nonattainment  and  maintenance  areas, 
funds  for  projects  in  the  first  two  years 
of  a  TIP  must  be  available  or  committed. 

Schedule  of  Activities 

By  April  1,  1994 

•  Develop  and  issue  draft  guidance 
for  field. 

•  Schedule  meeting  on  certification 
with  field  staff  and  schedule  pilot 
reviews  in  each  Region. 

By  July  31. 1994 

•  Complete  one  pilot  review  per 
region,  evaluate  results,  and  make^any 
necessary  modifications  to  guidance.  " 

By  September  30.  1994 

•  Each  region  should  complete  at 
least  one  additional  certification  review 

•  Evaluate  results  and  regional/State 
workload.  If  necessary  modify  approach 
and  consider  options  for  handling 
workload.  (There  is  significant  disparity 
in  the  certification  workload  by  Region 
as  well  as  individual  States.) 

Authority:  23  U.S.C.  315;  49CFR  1.48; 
3012  Pub.  L.  102-240,  Sections  1024.  1025; 
105  Stat.  1914.  1955,  1962,  and  2098. 

Issued  on:  August  16,  1994 
Rodney  E.  Slater, 
Federal  Highway  Adminii,tration. 
Gordon ).  Linton, 
Federal  Transit  Administration. 
(FR  Doc.  94-20536  Filed  08-18-94;  8:45  am] 
BILLING  CODE  4910-22-P 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wediiesdav. 
August  24.  1994. 

PLACE:  Marnner  S.  Ecc.l(>s  Federal 
Reserve  Board  Bii:kiine.  C.  Street 


e.ntruiice  between  .'0th  .tv.d  ^'ist  .Stret  !s. 
N\V..  Washington,  DC  2(»,t,S1, 
STATUS:  Closed, 
MATTERS  TO  BE  CONSIDERED: 

1,  Personnt'l  anions  (appoint;!. f-nts. 
pioniolions,  assigr.r.-.ents,  reassitr.r.i^r.ts,  bi.d 
^rtiarv  ac',.or!s)  ir,\oiving  .novKiua!  Ff-aera! 
Kt-servt'  System  err,p!o\ees. 

2.  Any  item  earned  forward  frcii.  « 
pre\  io;;5ly  antiounred  meeting 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr   l(jseph  R  C.ovne.  Assislan;  to  the 


Federal  Register 

\'ol     5^^.   No    l(,o 

FnG,:y.    Augli'l    If).     H,c. 


Dl.sine 

rer  r.Td(^ 

'  ta:;». 


Board;  (202)  452-,-t204,  ^  cu  rr.a\  ct-'i 
(202)  452-:'f207,  b.-g;:-.;-.;;-.c  r.\      ' 
appro.ximately  5  p  n,   w-.c 
before  this  nieeli^ig.  fo: 
announrenien;  of  har.x  cr.t 
holding  compan\  apphi  at. 
schedided  for  the  j;.eer::-e 

Dated   Ai.gu^t  ■•:    :  v.^ 
Femiifer  J.  Johnson. 

Dt^putx  Si'i '."U.r,  of  tht'BcT.;:: 
iFR  Doi    'i4-2u:2(j !- .  i-ii  f--  : -- 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunnents  and  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  JUSTICE     • 
Immigration  and  Naturalization  Service 

8CFRPart204 

[INSNo.  1395-92J 
RtN1115-A028 

Petitioning  for  Foreign-Born  Orphans 
by  United  States  Citizens 

Correction 

In  rule  document  94-18367  beginning 
on  page  38876  in  the  issue  of  Monday. 


Federal  Register 

Vol.   59.  No.   160 

Friday.  Ausus!   19.   1994 


August  1,  1994.  make  the  following 
correction: 

§204.3    (Corrected] 

On  page  38884,  in  the  third  column, 
in  §  204.3(e)(2),  paragraph  "(ii)  History- 
of  abuse  and/or  violence."  should  read 
"{in]History'  of  abuse  and/or  violence." 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD08-94-022] 

Hcuston/Gatveston  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Subcommittee 
Meeting 

Correction 

In  notice  document  94-19727 
appearing  on  page  41587  in  the  issue  of 


Friday.  August  12,  1994,  make  the 
following  corrections:  " 

1.  The  docket  number  is  corrected  to 
read  as  set  forth  above. 

2.  On  page  41587,  in  the  third      ; 
column,  the 

DATES  section  should  read:  "The 
meeting  will  be  held  from  9  a.m.  to 
10:30  a.m..  on  Wednesday.  September  \. 
1994" 

3.  On  the  sanu;  page,  in  the  same 
column,  under  the 

DATES  section,  the 

ADDRESSES  section  should  read:  "  The 
meeting  will  be  held  at  U.S.  Coast  Guard 
Base  Galveston,  Ferry  Road  1, 

Galveston,  TX  77353. 

BILLING  CODE  1505-01  O 


IMI 


Friday 

August  19,  1994 


B         St 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  225 

[FRA  Docket  No.  RAR^,  Notice  No.  6] 

RIN2130-AA58 

Railroad  Accident  Reporting 

AGENCY:  Federal  Railroad 

Administration  (FRA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  FRA  proposes  to  amend  the 
railroad  accident  reporting  rules  in 
several  ways.  First,  FRA  would  require 
railroads  to  adopt  internal  control 
procedures  to  ensure  accurate  reporting 
of  accidents,  casualties,  and  highway- 
rail  grade  crossing  accidents.  Second, 
FRA  would  allow  railroads  to  submit 
and  update  accident,  casualty,  and 
highway-rail  accident  reports  through 
transfer  of  information  on  computer 
diskettes  or  magnetic  tapes.  Third,  FRA 
would  revise  the  accident  and  injury 
reporting  forms,  including  definitions. 
Fourth,  FRA  would  revise  injury  and 
illness,  as  well  as  derailment  and 
collision,  recordkeeping  requirements. 
Finally,  FRA  would  revise  the  method 
by  which  it  will  determine  and 
periodically  adjust  the  accident 
reporting  threshold. 

DATES:  (1)  Written  Comments:  VJiitten 
comments  must  be  received  on  or  before 
November  17, 1994.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay. 

(2)  Public  Hearings:  A  series  of  public 
hearings  on  this  proposal  will  be  held 
on  the  dates  and  at  the  locations  listed 
below  to  provide  interested  parties  the 
opportunity  to  comment  on  specific 
issues  addressed  in  the  NPRM.  Anyone 
who  desires  to  make  an  oral  statement 
at  one  of  the  hearings  must  notify  the 
Docket  Clerk  By  telephone  or  mail  at 
least  five  working  days  prior  to  the  date 
of  the  hearing  and  must  submit  three 
copies  of  the  oral  statement  no  later 
than  the  comment  closing  date 
announced  in  the  notice. 
ADDRESSES:  (1)  Written  Comments. 
Written  comments  should  identify  the 
docket  number  and  the  notice  number 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W..  room  8201.  Washington.  D.C. 
20590.  Persons  desiring  to  be  notified 
that  their  written  comments  have  been 
received  by  FRA  should  submit  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 


indicate  on  the  postcard  the  date  on 
vvhirii  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Writtf^n  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  bu-^iness  hours  in  room  8201  of 
t!ie  Nassif  Building  at  the  pbove  address. 

(2)  PtihUc  Hearings.  Hearings  to 
discuss  issues  raised  in  the  NPR.M  will 
be  held  at  these  locations  on  the 
following  dates: 

(a)  Wastiington.  D.C.  on  Wednesday. 
October  5  and  Tbursdav,  October  6, 
1994. 

Location:  Department  of 
Transportation,  Nassif  Building,  room 
2230,  400  Seventh  Street.  S.W., 
Washington.  D.C. 

Time:  9:30  a.m.-4:00  p.m. 

(b)  Kansas  City,  Missouri  on 
Wednesday,  October  19,  1994. 

Location:  U.S.  District  Court  House, 
room  829,  811  Grand  Avenue,  Kansas     • 
City,  Missouri. 

Time:  9:30  a.m. -4:00  p.m. 

(cyOld  Sacramento,  California  on 
ThiiTsday,  Novembers,  1994. 

Location:  Delta  King  Hotel,  Delta  King 
Theater,  1000  Front  Street.  Old 
Sacrtmento,  California. 

Time:  9:30  a.m.-4:00  p.m. 

Persons  desiring  to  make  oral 
statements  at  the  hearings  should  notify 
the  Docket  Clerk  by  telephone  (202- 
366-0635)  or  by  writing  to:  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street  SW.,  room  8201.  Washington, 
D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Finkelstein,  Chief,  Systems 
Support  Division,  Office  of  Safety 
Analysis,  Office  of  Safety,  FRA,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590  (telephone  202-366-2760); 
Marina  C.  Appleton,  Trial  Attorney, 
Offioe  of  Chief  Counsel.  FRA,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590  (telephone  202-366-0628);  or 
Jesus  Clemente,  Trial  Attorney,  Office  of 
Chief  Counsel,  FRA,  400  Seventh  Street 
SW.,  Washington,  D.C.  20590  (telephone 
202^66-0628). 

SUPPLEMENTARY  INFORMATION: 

Background 

A.  Purpose  and  Structure  of  the 
Accident  Reporting  Regulations 

FRA's  primary  function  is  to  promote 
safety  within  the  railroad  industry.  To 
carry  out  its  safety  mission,  FRA  needs 
information  about  the  conditions  of  the 
nation's  railroads  to  enforce  safety 
regulations  and  to  develop  railroad 
injurv-  and  accident  prevention 
programs.  The  injury  and  accident 
repots  submitted  by  the  railroads  form 


a  principal  basis  for  FRA's  railroad 
safety  program.  FRA  uses  injury  and 
accident  data  for,  among  other  things, 
establishing  its  inspection  strategy, 
determining  comparative  trends  of 
railroad  safety,  and  calculating  the  costs 
and  benefits  of  proposed  safety  rules. 
Because  FRA  uses  the  data  in  all  aspects, 
of  its  operations,  it  is  important  that  the 
data  it  receives  be  as  accurate  and 
consistent  as  possible. 

The  railroad  accident  reporting 
regulations  set  forth  in  49  CFR  part  225 
require  railroads  to  submit  monthly 
reports  to  FRA  summarizing  collisions, 
derailments,  and  certain  other 
accidents/incidents  involving  damages 
above  a  periodically  revised  dollar 
threshold,  as  well  as  certain  injuries  to 
passengers,  employees,  and  other 
persons  on  railroad  property.  The 
regulations  presently  define  an 
"accident/incident"  in  §  225.5(b)  as: 

(1)  Any  impact  between  railroad  on- 
track  equipment  and  an  automobile, 
bus,  truck,  motorcycle,  bicycle,  farm 
vehicle  or  pedestrian  at  a  rail-highway 
grade  crossing; 

(2)  Any  collision,  derailment,  fire, 
explosion,  act  of  God,  or  other  event 
involving  operation  of  railroad  on-track 
equipment  (standing  or  moving)  that 
results  in  more  than  $6,300  in  damages 
to  railroad  on-track  equipment,  signals, 
track,  track  structures,  and  roadbed; 

(3)  Any  event  arising  from  the 
operation  of  a  railroad  which  results  in: 

(i)  Death  of  one  or  more  persons; 

(ii)  Injury  to  one  or  more  persons, 
other  than  railroad  employees,  that 
requires  medical  treatment; 

(^iii)  Injury  to  one  or  more  employeels 
that  requires  medical  treatment  or 
results  in  restriction  of  work  or  motion 
for  one  or  more  days,  on&or  more  lost 
work  days,  transfer  to  another  job, 
termination  of  employment,  or  loss  of 
consciousness;  or 

(iv)  Occupational  illness  of  a  railroad 
employee  as  diagnosed  by  a  physician. 

Section  225.19  of  the  regulations 
presently  divides  railroad  accidents/ 
incidents  into  three  categories:  (1) 
highway-rail  grade  crossing  accidents/ 
incidents;  (2)  rail  equipment  accidents/ 
incidents:  and  (3)  death,  injury,  or 
occupational  illness  accidents/ 
incidents. 

Every  railroad  accident/incident 
meeting  the  stated  criteria  for  each 
category  must  be  reported  to  FRA.  49 
CFR  225.11.  Because  the  reporting 
requirements  and  the  information 
needed  regarding  each  category  of 
accident/incident  are  unique,  a  different 
reporting  form  is  used  for  each  category. 
If  the  circumstances  of  an  accident/ 
incident  are  such  that  it  falls  within  two 
or  even  all  three  categories,  then  a 
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separate  reporting  form  for  each 
category  must  be  completed  by  the 
railroad.  For  example,  if  a  highway-rail 
grade  crossing  acc-ident  involves  damage 
to  rail  equipment  over  the  current 
reporting  threshold  of  $6,300.  then  both 
a  "Rail-Highway  Grade  Crossinp 
Accident/Incident  Report"  (Form  FRA  F 
6180.57)  and  a  "Rail  Equipment 
Accident/Incident  Report"  (Form  FRA  F 
6180.54)  must  be  completed  by  f  hn 
reporting  railroad.  (In  order  to  confonn 
to  the  grade  crossing  signal  svsl«-m 
safety  regulations  in  part  234.  the  tr.an 
"rail-highway"  will  be  changed  to  read 
"highway-rail"  throughout  part  2L'.=i 
This  NPRM  will  hereinafter  ref.-r  to 
"highway-rail"  grade  rrossings.) 
Further,  if  injiiries  are  asso<  iated  with 
the  croiwing  accident,  then  the  rr)on?h!\ 
"Railroad  Injury  and  Illness  Surnma.n.' 
(Continuation  Shwet)"  (Fonn  FRA  F 
til80.55a)  must  also  be  completed 

B.  Gpceral  Accounting  Ofiicf  Studv  on 
Accident  Reporting  to  FHA 

Increasingly  concerned  with  r;ulrii.--d 
safety.  Congress  asked  the  (>>neral 
Accounting  Office  {GAO)  to  determine 
whether  FRA's  safety  programs  were 
adequate  to  protect  railroad  employees 
i!nd  the  general  public  frrjm  injuries 
;issociated  with  train  accidents.  GAO 
studied  FRA's  railroad  injury-  and 
accident  reporting  data  and  issued  a 
report  (GAO/RCED-a9-109)  that  raised 
important  questions  about  the  quaMt\  of 
railroad  compliance  with  FRAs 
accident  reporting  regulations.  G.AO 
found  that  there  was  underreporting  and 
inaccurate  reporting  of  injurj  and 
accident  data  for  1987  by  the  railrcwid-; 
il  audited. 

GAO  recommended  that  FRA  (,.) 
Require  railroads  to  establish  injury  and 
ui  iJdent  reporting  internal  control 
procedures,  (b)  include  aji  analypis  of 
niilroads"  internal  control  proc^idures 
for  reporting  in  FKA's  safety  re<  ords 
inspections,  (c)  provide  inspectors  with 
the  authority  to  take  enforcement 
w.tior-  apamsl  railroads  with  deficient 
inteHi  :1  tt.utrol  procedures,  (d)  require 
railroads  to  update  reports  on  workdays 
lost  due  to  injuries,  and  (e)  clarify  FRA's 
reqinreuient  for  raiiroods  to  updJtP 
a(  cident  reports  when  si;;nifiii^int 
ihangesoccur. 

FRA's  subsequent  analysis  of  the 
findings  from  the  1989  GAO  accident 
and  injurv-  reporting  audit  indicated  that 
most  of  the  missing  accident  reports 
were  'fender  benders"  and  that  the 
unreported  injuries  were  minor, 
Nonetheless,  the  accuracy  of  FRA's 
safety  databases  are  of  paramount 
importance,  and  FRA  took  several 
actions  to  improve  railroiids'  a«-idenf 
and  injury  reporting. 


C.  Advance  Noticf  of  Proposfni 
Hulemaking  on  Accidrnt  Rpporling 

On  March  14,  1990.  FRA  pub!;sh-d  an 
ailvp.nce  notice  of  proposed  rulemaking 
(ANPR\f)  soliciting  comments  and 
suggestions  from  the  public  reg„rdiug 
methods  of  improving  FRA's,  i-jury  iind 
iiccident  reporting  .s\s:iim  and  its 
governing  reguiatior.s  (55  FR  9469). 
Interested  parties  were  invited  to 
participate  in  a  public  bearing  held  on 
May  17.  1990.  and  to  file  written 
comments  prior  to  Mdy  25,  1990.  The 
responses  to  that  public  notir*  provided 
additional  infonriation  and  identified 
further  issues  and  subissues  related  lo 
the  matters  in  the  AjNPRM.  In  order  lo 
further  explore  matters  related  to  the 
iiccident/uicident  reporting  svsteni.  FR.^ 
held  informal,  open  meetings  on  )ur.e 
13, 1991,  August  22, 1991.  and  Aaga-,f 
IH,  1992.  in  Washington,  DC.  with 
members  of  the  Association  of  American 
Raiboads  (AAR)  Commiftf-e  for 
Uniformity  in  Reporting.  At  the  request 
t)f  rail  labor  representatives.  FRA  also 
held  an  informal,  open  meeting  on 
October  21,  1991.  in  Washington.  D.C.. 
to  discuss  the  same  is.'iues  with 
representatives  of  various  nu!  unions 

Discussion  of  Comments  and  Settion 
Analysis 

In  addition  to  testimony  frti;;:  fivi- 
organizations  at  the  Mav  17.  1990 
he.^ring.  FRA  received  comments  in 
response  to  tlie  ANFRM  from  over  15 
p.irtirs  including  several  raiboadb. 
railroad  unions,  railroad  trsde 
associations,  as  well  as  two  States. 
Discussions  follow  with  respect  to  the 
primary  issues  adriresseil  b\  the 
t  om  mentors. 

A.  Internal  Control  Proi  fduu-s 
IPfoposrd  §  225.33) 

As  disi  ussed  above.  GAO  cont  luikiJ 
tli.il  erroneous  injury  and  aa;jdent 
reporting  occurred  prim-irilv  b<>ca;;sH 
the  railroads  it  studied  lackeel  adf*qu.,t.' 
iijternal  procedures  for  prop-.rlv 
(iHssifyi.'ig  and  reporting  th.  e-.enfs. 
GAO  believed  that  under  a  s\vli;:!i  of 
self-reporting  such  as  the  one  FRA  us.-s 
to  obtain  railroad  safety  dat:;.  inleni.d 
I  onfrtd  procedures  would  be  nec»'ss;:rv 
to  ensure  that  reliable  and  accurate  dafi 
is  obtained,  maintained,  and  disclosed 
by  the  raiboads.  GAO  n>commende(f 
that  FRA  mandate  such  internal  control 
procedures,  periodically  review  them. 
an»l  then  use  its  enforcement  authority 
to  cite  railroads  for  procedural 
ileficiencies  when  inaccurate  n'porting 
is  found ^nd  the  cause  can  be  attributed 
to  internal  control  weakness. 

Of  the  five  railroads  GAO  visjfe«l.  the 
(  hirago  and  North  Western 


Transportation  Company  |"CN\V'  ]  w«s 
found  to  have  the  most  effective  intemrd 
control  procedures  for  updating  injury' 
and  acf  ident  information  prior  to 
reporting  lo  FRA  C>J\V's  prf>c.;durr-s 
involved  »>xtensive  rommunic  atinn 
between  its  s<ifety  ofHte.  which  Ti^pitrl<^ 
accident  irformation  to  FRA.  rnd  eith*^? 
departments  within  the  r.iilroad  ("WW 
also  centralized  its  reporting 
responsibiJitiesand  iipdatetl  injury  and 
accident  information  befonprt-portinc  ii. 
FRA.  Spefjifically.  (a)  C!\'W's  safety 
office  and  claim  office  ni'»t  om  e  a 
month  to  compare  lists  <\f  injuries:  Ihj 
CNW  u.sed  a  "IS-day"  nyton  (this  rejwirt 
accurately  dii^closed  the  severity  of.-...  h 
injury)  to  i>pdate  the  status  of  each 
injury  before  n-porting  it  to  FTIA.  (cj  Un 
train  accidents,  initial  held  estimates  i)< 
property  damage  were  compared  with 
repair  shop  estimates  before  submitting 
a  report  lo  FRA;  and  (d)  rjsTW  required 
a  final  accident  report  to  its  safety  ofIi«e 
within  20  days  following  the  at  cident  tr 
allow  for  further  updating  of 
information  on  the  accKlent/incideni 
report  and  the  identification <if 
additional  reportable  e\ents  pnor  lo 
filing  a  report  with  FR.-\. 

In  the  ANFRM,  comnjents  w.-r»- 
solicited  as  to  whether  IRA  should 
require  railn^ads  to  implement  sptrfj.in 
internal  control  procedures  lo  a.ssurv 
proper  reporting  or  simply  establish 
strict  performf.nce  sta.ndaids  and  hold 
railroads  at » <iuntablf  for  »u  ur.w  \  ui  thi 
subnulted  d.!?.i 

Cf»mments 

Most  comiiient(-is  dui  )i::\  M.pptjn 
u)a.ii;at'>d  inter.ial  c<;ntrul  prm.rdii-.-s, 
priiiLirily  because  eat.h  raiiioad  is 
different  organizationslly.  Since  int.rtu;! 
control  procedures  v.ould  b*; .- daji'.d  tf 


the  organizational  stru.  tur.  s  of 
indiv)du,-i!  railroads,  most  •onntientcrv 
ft  It  it  v.oald  l>e  wireffso.nable  to 
prescribe  a  rigid  s»!l  of  nil-.-s  gove.Mijng 
thf  audit  funf  tion  fur  i.  livrrsal 
apphi;ation.  Insread,  if  was  pr(t;iused 
that  each  .--ailroad  submit  ih'ir  u-a  n 
int.'nial  i.on'.ro!  prcx^edurus  to  FR.A  uk 
review  and  subsetju'^iit  approval  FTIA 
would  then  have  the  i^liiiity  to  audit  ih. 
railroad  based  upon  the  r.iilw  .-.'f's  nwn 
«)perating  plan 

One  Ipjxjt  association  suggested  Ihut 
internal  control  procedures  Ih^f  tnsarf 
accumte  information  should  1h' 
mandated  by  F'RA.  It  wr«s  propos«  d  thiJ 
this  could  be  accomplished  by  rMjuirin^ 
the  railroads  to  update  all  initial 
information  within  a  certain  time- 
periixl;  i.e.,  after  fding  the  initial 
monthly  report,  the  railroad  would  fx- 
required  to  supplement  any  and  all 
«:hanges  that  existed  at  the  time  of  filing 
the  inifi.ll  report  within  a  spi-cifie^d  tiim' 
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frame.  It  was  also  recommended  that 
railroads  should  file  an  annual  report 
that  would  supplement  each  monthly 
report  and  that  the  railroads'  reporting 
information  be  crosschecked  with 
accident  data  obtained  from  the 
Railroad  Retirement  Board  and  the 
Travelers  Insurance  Company. 

One  railroad  association 
recommended  that,  if  adopted,  internal 
control  procedures  should  apply 
initially  to  only  the  larger  railroads 
(Class  I  railroads).  It  was  further 
suggested  that  regulations  crafted 
particularly  for  smaller  railroads  should 
be  adopted  in  order  to  reduce  the 
inequities  that  such  railroads  seemingly 
confront  when  implementing  safety 
regulations  in  general. 

One  railroad  opined  that  FRA  should 
require  railroads  to  implement  some 
specific  internal  control  procedures,  i.e., 
reporting  data  should  be  validated  by  at 
least  one  other  internal  railroad 
department  source.  As  an  alternative  to 
specific,  prescribed  procedures,  it  was 
recommended  that  railroads  develop 
and  file  an  "action  plan"  describing 
how  the  railroad'would  validate  its  data 
with  another  impartial  internal  source. 

Most  commenters  did  not  support 
GAO's  recommendation  for  civil 
penalties  for  inaccurate  reporting  due  to 
internal  control  weakness.  A  few  stated 
that  civil  penalties  should  be  assessed 
only  for  violations  that  are  recurring, 
willful,  or  grossly  negligent. 

Section  Analysis  and  FRA  Conclusions 
f Proposed  §225.33} 

FRA's  Operating  Practices  inspectors 
have  significantly  increased  the  amount 
of  time  spent  reviewing  railroad 
accident  reporting  records.  The  internal 
control  procedures  of  all  the  large 
railroads  and  a  sampling  of  the  small 
railroads  have  been  reviewed  and 
analyzed  by  these  inspectors  and  the 
results  compared  with  GAO's  earlier 
findings.  ERA  found  that  these  railroads 
have  generally  improved  their  internal 
control  procedures  and  their  accident/ 
incident  reporting. 

FRA's  recent  review  of  the  accident/ 
incident  reporting  procedures  of  all  of 
the  major  railroads  and  a  large  number 
of  smaller  railroads  supports  the  GAO 
findings  that  errors  in  reporting  resulted 
principally  from  the  railroads'  lack  of 
internal  control  procedures.  Railroads 
with  specific  internal  control 
procedures  in  place  had  far  more 
accurate  reporting  records.  FRA  also 
found  that  most  non-reporting  or 
inaccurate  reporting  was  due  to  a 
communication  breakdown  between  the 
claims  department,  which  maintained 
medical  records,  and  the  other  railroad 


departments,  e.g.,  operating, 
mechanical,  and  maintenance-of-way. 

FRA  therefore  proposes,  in  new 
§  225.33(a),  that  each  railroad  must 
prepare  and  maintain  an  Internal 
Control  Plan,  that  requires  institution  of 
proper  internal  control  procedures  for 
reporting.  Such  a  Plan  would  ensure  the 
reconciliation  and  incorporation  of 
accident/incident  and  injury/illness 
data  from  the  various  departments 
within  the  railroad  for  submission  to  the 
railroad  reporting  officer.  The  reporting 
office  must  have  access  to  all  pertinent 
claims  records,  including  medical 
records  and  payroll  records.  Further,  the 
reporting  office  must  be  notified  by 
claims  and  medical  departments  of  each 
new  case/claim  opened  by  a  railroad 
worker.  Identification  of  offices  and 
responsible  railroad  officers  would  also 
aid  FRA  in  identification  of  procedural 
weaknesses  in  reporting. 

FR,A  believes  tnat  requiring  railroads 
to  establish  an  Internal  Control  Plan  for 
reporting  would  ensure  more  accurate 
injury  and  accident  reporting.  Once  in 
place,  FRA  inspections  would  focus  on 
the  procedures  the  railroads  use  to 
report  injuries  and  accidents.  This 
periodical  review  of  the  Plan  by  FRA 
would  detect  procedural  deficiencies 
and  would  enable  the  railroad  to  correct 
any  identified  problems.  Thus,  new 
§  225.33(b)  proposes  that  each  railroad 
not  only  have  an  Internal  Control  Plan, 
but  also  that  all  reasonable  effort  is 
made  to  adhere  to  that  Plan.  If  FRA 
should  find  the  railroad  to  be  in 
noncompliance,  FRA  may  cite  that 
railroad  for  violating  procedural 
requirements  and  require  the  railroad  to 
correct  the  procedural  weakness. 

Additionally,  this  NPRM  proposes,  in 
new  §  225.41.  that  the  Internal  Control 
Plan  shell,  upon  request,  be  made 
available  to  any  FRA  or  State  safety 
inspector  for  examination  and 
photocopying  in  a  reasonable  manner 
during  normal  business  hours.  Proposed 
§  225.41  is  discussed  in  greater  detail  in 
this  NPRM  under  the  heading 
"Miscellaneous  Amendments." 

B.  Computer  Magnetic  Media  Transfer 
(Proposed  §225.37) 

In  order  to  resolve  the  discrepancies 
between  the  annual  report  for  lost 
workdays  and  the  monthly  submission 
of  lost  workdays,  FRA  began  in  January 
1990  to  allow  the  railroads  to  update 
their  portion  of  the  accident  and 
casualty  database  using  magnetic  media. 
In  this  NPRM,  the  term  "magnetic 
media"  means  computer  diskettes  and 
magnetic  tapes.  Currently,  railroads  are 
allowed  to  update  certain  fields  on 
existing  records  ("Days  Lost," 
"Restricted  Days."  "Cause  Code," 


"Alcohol  and  Drug  Code,"  "Damages," 
"Total  Injuries,"  and  "Total  Killed"). 
New  submissions  must  be  submitted  on 
existing  paper  forms  as  existing 
provisions  of  part  225  do  not  allow 
transfer  of  data  by  means  of  magnetic 
media  as  an  alternative  means  of 
compliance.  Updating  the  information 
via  a  magnetic  medium  remained 
voluntary  on  the  part  of  the  railroad, 
and  this  procedure,  along  with  paper 
form  updates,  has  improved  the  overall 
accuracy  of  information  submitted 
monthly  particularly  with  respect  to  the 
number  of  lost  workdays. 

Comments 

FRA  solicited  comments  in  the 
ANPRM  regarding  a  proposal  to  allow 
railroads  the  option  to  report  accidents/ 
incidents  by  way  of  magnetic  media 
transfer  in  lieu  of  the  paper  ("hard  - 
copy")  forms  currently  submitted.  Most 
commenters  expressed  an  interest  in 
implementing  some  kind  of  electronic 
transmission  and  exchange  of  data  from 
the  railroads  to  FRA.  One  railroad 
suggested  that  FRA  implement  the 
program  to  ensure  timely  and  accurate 
changes  to  the  hard  copy  "Rail 
Equipment  Accident/Incident  Report" 
(Form  FRA  F  6180.54),  rather  than 
submitting  a  corrected  hard  copy  report. 
Another  railroad  emphasized  that 
implementation  of  a  magnetic  media 
program  was  a  concept  long  overdue 
and  predicted  a  reduction  in  the  amount 
of  annual  key-punching  labor  cost.  One 
rail  association  encouraged 
implementation  of  a  magnetic  media 
program  as  it  would  ensure  timely 
reporting  and  a  less  expensive  medium 
than  submission  of  hard  copies.  It  was 
also  suggested  that  FRA  should  provide 
smaller  railroads  the  appropriate 
software  for  their  personal  computers. 
Another  railroad  recommended  that 
FRA  review  the  feasibility  of  reporting 
accidents/incidents  telephonically  as 
well  as  by  magnetic  media.  In  reference 
to  the  initial  cost  to  implement  the 
program,  the  majority  of  the  railroads 
anticipated  a  one-time  start-up  cost 
which  would  be  necessary  to  implement 
the  data  transfer  process. 

Section  Analysis  and  FRA  Conclusions 
(Proposed  §225.37) 

In  light  of  the  favorable  responses  to 
the  ANPRM,  FRA  proposes,  in  new 
§  225.37,  to  amend  the  current  reporting 
requirements  and  allow  railroads  the 
option  of  using  magnetic  media  to 
transmit  both  the  initial  and  updated 
versions  of  the  following  reports:  (a)  the 
•Rail  Equipment  Accident/Incident 
Report"  (Form  FRA  F  6-180.54).  (b)  the 
"Railroad  Injury  and  Illness  Summary 
(Continuation  Sheet)"  (Form  FRA  F 


Federal  Register  /  Vol.  59,  No.  160  /  Friday, 


August!  9,  1994  /  Proposed  Rules 


42883 


6180.55a),  and  (c)  the  "Highuay-Rail 
Grade  Crossing  Accident/Incident 
Report"  (Form  FRA  F  6180.57). 
Reporting  requirements  for  magnetic 
media  transfer  would  be  similar  to  the 
current  hard  copy  reporting 
requirements  currently  slated  in 
§225.11;  i.e.,  reports  submitted  via 
magnetic  media  would  be  due  within  30 
days  after  expiration  of  the  month  in 
which  the  accident/incident  occurred. 

FRA  has  initially  determined  that  Ube 
of  a  public  standard  [i.e.,  National 
Institute  of  Standards  and  Technology 
XII  Standard)  electronic  data 
interchange  (EDI),  whereby  accident  and 
incident  data  would  be  available  to  FR.^ 
in  a  short  time  period,  is  not  only  too 
expensive  for  the  railroads  to  implement 
hut  also  inefficient  for  the  types  of  files 
that  would  be  transferred  to  FRA.  In 
order  for  FRA  to  effectively  assess  any 
modem-lo-modem  (computer-to- 
computer)  private  format  EDI 
submission  of  accident  and  incident 
reports,  many  more  railroads  will  need 
to  submit  their  data  on  magnetic  media. 
A  decision  on  use  of  modem-to-modem 
submissions  of  accident/incident 
reports  would  be  made  once  FRA  gauges 
(a)  the  number  of  submissions  by 
railroads  willing  to  take  part  in  this 
voluntary  program  and  (b)  the  size 
(number  of  characters)  of  the 
submissions.  In  order  to  accomplish 
this,  FRA  will  carefully  monitor  and 
assess  all  initial  magnetic  media 
submissions  supplied  by  the  railroads 
choosing  the  magnetic  media  option. 

Computer  Magnetic  Media  Transfer 
Option  (Proposed  §225-.37(a)j 

In  particular,  FRA  proposes,  in  new 
§  225.37(a),  to  allow  the  railroads, 
.subject  to  various  conditions,  the  option 
to  submit  magnetic  media  that  contain: 
(a)  initial  accident/incident  reports,  (b) 
updates  or  amendments  to  all  reports 
previously  submitted  in  hard  copy,  and 
(c)  updates  or  amendments  to  reports 
initially  transmitted  on  magnetic  media. 
Railroads  would  be  allowed  to  provide 
FRA  wiih  magnetic  media  in  the  form 
of  either  a  magnetic  tape  (EBCDIC)  fixed 
format,  an  ASCII  diskette-fixed  format,  a 
DBF  diskette,  or  a  delimited  diskette. 

The  magnetic  media  option  also 
would  allow  railroads  to  i  ontinue  to 
submit  hard  copy  reports,  as  the  current 
regulations  require,  but  to  update  the 
data  contained  on  the  hard  copv  by  wav 
of  magnetic  media.  Alternativelv. 
railroads  would  have  the  option  to 
utilize  magnetic  media  ext  lusively  for 
all  initial  reports  and  all  updales  and 
amendments  to  those  reports.  Further. 
all  transmissions  of  updated  ur 
amended  reports  by  means  of  maRm-tu 
uiedia  would  be  added  to  a  \ear-tc)-(inie 


file  created  exclusively  for  each 
reporting  railroad.  Thi"s  vear-lo-date  file 
would  include  all  updates  and 
amendments  on  reported  accidents  and 
incidents  and  would  be  m.aintained  bv 
FRA 

Retention  of  Records  (Propo-^ed 

§225. 271c  1 1 

Railroads  that  choose  to  submit  their 
data  via  magnetic  media  would  remain 
responsible  for  having  on  file  hard 
copies  of  the  reports  identified  in 
§  225.21.  Therefore,  FRA  proposes  in 
new  §  225.27(c),  that  each  railroad  must 
maintain  on  file,  at  a  central  location(s) 
designated  by  the  railroad,  a  signed 
copy  of  both  the  "Rail  Equipment 
Accident/Incident  Report"  (Form  FR.^  F 
6180.54)  and  the  "Highway-Rail  Grade 
Crossing  Accident/Incident  Report" 
(Form  FRA  F  6180.57),  as  well  as  a  copy 
of  all  other  reports  filed  with  FRA.  This 
requirement  is  also  meant  to  include  a 
hard  copy  of  any  record  submitted  via 
magnetic  media.  Maintaining  Hies  at  an 
identified  central  location  would  enable 
both  federal  and  State  inspectors,  as 
well  as  authorized  representatives,  a 
means  by  which  to  verify  whether  the 
railroad  reported  a  specific  aci  ident/ 
incident  or  injury^  to  FR,^. 

Computer  Magnetic  Media  Transfer 
Requirements  (Proposed  §  225.37(b)) 

FRA  proposes,  in  new  §  225.37(b),  to 
require  that  when  a  raihoad  utilizes  the 
magnetic  media  option,  whether  to 
submit  an  initial  report,  or  an  updated 
or  amended  report,  it  shall  submit  along 
with  the  magnetic  media:  (a)  a  sworn 
report,  as  required  by  49  U.S.C.  20901 
(formerly  contained  at  §1  of  the 
Accident  Reports  Act.  45  U.S.C.  38).  in 
the  form  of  a  notarized  "Railroad  Injury 
and  Illness  Summary"  (Form  FRA  F 
B180.55),  and  (b)  a  signed  "Batch 
Control  Form"  for  magnetic  media.  The 
requirement  to  submit  a  notarized  Form 
FR.^  F  6180.55  would  ensure  that 
railroad  reporting  officials  attest  to  the 
validity  of  the  information  reported  to 
F-"RA  in  the  magnetic  med;.;  .-,d  would 
provide  FRA  with  evidence  necessary  to 
hold  tho.se  officials  accountable  for  false 
reporting.  The  "Batch  Contnd  Form"  for 
magnetic  media,  also  signed  by  the 
railroad's  reporting  officer,  uuutd 
describe  the  type  of  report,  number  of 
reports,  persons  injured,  rail  danidice. 
lost  workdays,  etc.,  for  each  t\pe  of 
ai  ( ident  incident  reported  on  th^ 
niagni'tic  me(iia.  By  signing  the  "B.--;ti  h 
Control  Form."  the  railroad  reportinp 
official  would  atte.st  that  the  d.jta 
<  (.ntain-'d  in  the  magnetic  media  agrei's 
with  the  d.ita  f.irwarded  b>  the  railroads 
m  Forms  l-R.'\  F  6180.54,  6180  Soa.  and 
til80  57.  FRA  proposes  to  print  the 


"Batch  Control  Form"  on  the  batx  of  the 
"Railroad  Injury  and  Illness  Summar\" 
(FRA  Form  F  6180.55).  The  formal  of' 
the  proposed  "Batch  Control  Form  "  is 
set  forth  in  Appendix  1  to  this  NPRM 

Computer  Magnetic  Medio  Assmulation 
Period  (Proposed  §225  37lclJ 

Since  the  magnetic  media  option  is  a 
fairly  new  concept.  FR,^  propcsev.  m 
new  §  225.37(c).  to  require  the  raiiro^ris 
that  utilize  this  medium  to  imtibify 
include  the  hard  copv  of  the  pi-.r.»c  ular 
accident/incident  report  with  the 
magnetic  media.  During  this 
assimilation  period,  FR.A  w,!!  cc.n:j.„re 
the  data  on  hard  copy  reports  to  the  data 
contained  in  the  magnetic  meet. a  to 
determine  if  the  information  repr^.tt-d 
via  magnetic  media  is  consistent  and 
reliable.  This  requirement  would  ensun- 
quality  control  and  would  pro\  idt  FRA 
a  measure  by  which  to  gauge  acrurjle 
reporting.  After  a  three-month  penod  ol 
100-percent  accuracy  verification.  FRA 
will  notify  the  railroad  that  the  hard 
copy  is  no  longer  necessary  Of  rou.-se. 
this  process  may  take  longer  tfian  three 
months  if  the  hard  copv  reports  do  not 
agree  with  the  m.^gnetic  media 
submission.  If  the  data  in  the  h<.rd  (  opy 
is  inconsistent  with  the  data  in  the 
magnetic  media,  FRA  may  require  that 
particular  railroad  to  continue  to  subrmi 
hard  copies  until  both  the  hard  copv 
and  the  magnetic  media  refiect  the  sp.r.u- 
mformatinn.  Once  the  data  on  both  thp 
hard  copies  and  magnetic  mectia  agree. 
FR,^  will  notify  the  railroad  reporting 
official  to  discontinue  submitting  hard 
copies.  However,  there  would  alwcvs 
remain  the  requirement  that  raiiroads 
submit  a  hard  copy  notarized  Form  FR.^ 
F  6180.55  as  well  as  the  signt-d  hard 
copy  "Batch  Cor^ol  Form  " 

FRA  believes  that  providing  the 
magnetic  media  transfer  option  for 
reporting  accidents/incidents  woaid 
ensure  faster,  more  accu.-ate  reportmc 
by  railroads.  The  initial  s'^urt-up  (  ost  tcj 
railroads  is  expected  to  be  min;rr.al 
FR,A  would  provide  initial  cnrr.i^r.h  r 
diskettes  and  techimal  ad\i(  e  \'o 
railroads  that  use  the  option   .Mi  .-eca.-r. 
railroads  would  be  provided  with  the 
oppoxlmiity  to  correct  or  amend  the 
hard  copy  reports  or  initial  report!-  .n     ■ 
ni,it;netic  media  within  the  :iO-G«y 
reporting  period 

C  Repoi-ting  Definitions  and  Fomi!^ 
FRA  received  a  miiJtitadf  of 

(  oinments  regarding  the  t  urrent.y  ■.,-<  .1 
rt>por1ing  forms.  In  pene.-a).  it  wa'^' 
recommended  that  all  fonns  W  rexised 
torefieit  recent  regulatorv  i  h.ingp'-  .d.d 
new  operating  practices 

As  mentioned  previousK    FRA  r.as 
had  open  infori;i,il  meetings  w.tf)  the 
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AAR  Comimttee  for  Uniformity  in 
Reporting.  Tlie  Amsrican  Short  Line 
Railroad  Association  (ASLRA) 
representiog  the  small  railroad  industry 
as  well  as  counsel  for  the  Railway  Labor 
Executives'  Association  (RLEA)  were  in 
attendance  at  these  open  meetings. 
These  meetings  detailed  changes  in 
cause  codes  for  train  accidents  and 
expansion  of  the  illness  codes. 
Suggestions  were  also  made  to 
restructiu«  the  "FRA  Guide  for 
Reporting  Accidents/Incidents  "  ("FRA 
Guide").  It  was  suggested  that  FRA 
should  develop  easy-to-follow 
directions  for  any  new  reporting 
requirements.  Most  of  the  changes  were 
studied  by  FHA  and  implemented  in 
1992. 

Below  is  a  discussion  of  each 
reporting  fonn  followed  by 
recommended  changes  to  that  form. 

I.  Form  FRA  F  6180.45— "Annual 
Summary  Report  of  Railroad  Injury  and 
Illness":  Elimination  of  This  Form  and 
Transfer  of  Certain  Information  Blocks 
to  Other  Forms 

Form  FRA  F  6180.45  has  been  used  by 
the  rail  industry  to  report  all  deaths, 
injuries,  and  occupational  illnesses  of 
on-duty  railroad  employees  that 
occurred  during  the  calendar  year.  49 
CFR  225.21(f).  FRA  proposes  to 
eliminate  the  reqmrement  for 
submission  of  the  "Annual  Summary 
Report  of  Railroad  Injury  and  Illness" 
(Form  FRA  F  6180.45)  for  the  reasons 
set  forth  below. 

The  original  instructions  for  reporting 
required  railroads  to  make  a  "good 
faith"  estimate  of  the  number  of  days  a 
worker  was  expected  to  be  absent  from 
work  or  on  restricted  duty  following  an 
injury  or  occupational  illness.  The 
annual  report  filed  witlfthe  December 
submission  was  used  to  provide  a 
summary  total  of  the  actual  number  of 
such  days.  FRA  then  used  the  reported 
information  on  individual  incidents  for 
its  analyses.  Because  the  total  count  of 
days  found  on  the  annual  report  cannot 
be  assigned  to  individual  cases,  FRA 
found  it  necessary  to  amend  its 
instructions  several  years  ago  to  require 
railroads  to  provide  an  update  for  any 
case  where  the  count  of  days  on  the 
report  filed  with  FRA  varied  by  more 
than  ten  percent  from  the  actual  count 
of  such  days. 

FRA  accepts  updates  made  on 
magnetic  media,  i.e..  diskettes  and 
tapes.  Several  railroads  provide  monthly 
updates  in  conjunction  with  the  report 
for  the  ciurent  month  and  must  provide 
«  final  accounting  by  April  15  of  the 
following  year.  With  the  exception  of 
the  column  used  to  identify 
terminatioos  aod  permanent  transfers,  a 


duplicate  of  the  breakdown  of  cases  can 
be  prepared  by  summarizing  the 
individual  cases. 

Infoimatioo  regarding  terminations  or 
permanent  transfers  is  currently  found 
in  column  "8"  on  the  annual  summary 
report.  This  column  lists  the  number  of 
cases  in  column  "3"  (Total  Lost 
VVorkflay  Cases)  and  column  "7"  (Non-    " 
fatal  Cases  Without  Lost  Workdays)  that 
resulted  in  either  the  termination  or  the 
permanent  transfer  of  the  employee  for 
reasons  related  to  the  sustained  injury 
or  occupational  illness.  Because  FRA 
proposes  to  eliminate  the  requirement 
for  submission  of  Form  FR.^  F  6180.45. 
and  since  FRA  deems  the  information 
under  "Terminations  or  Transfers" 
important  for  accurate  injury  and  illness 
data  analysis.  FRA  proposes  to  move  the 
block  designated  "Terminations  or 
Permanent  Transfers"  over  to  block 
"5v"  on  the  proposed  "Railroad  Injury 
and  Illness  Summary  (Continuation 
Sheet)"  (Form  FRA  F  6180.55a).  Moving 
this  data  block  to  Form  FR.^  F  6180.55a 
would  enable  FRA  to  continue  to  collect 
this  relevant  information  while  at  the 
same  time  eliminating  the  requirement 
to  complete  the  annual  summary  report 
(Form  FRA  F  6180.45) 

For  the  same  reasons  set  forth  above. 
FRA  is  proposing  to  move  the  blocks 
that  solicit  information  on 
"establishments  included  in  this  report" 
and  "average  employment  in  reporting 
year"  on  the  annual  summary  report  to 
the  proposed  "Annual  Railroad  Report 
of  Worker  Hours  and  Casualties,  by 
State"  iForm  FR.^  F  6180.56). 

2.  Form  FRA  F  6180.54— "Rail 
Equipment  Accident/Incident  Report": 
Limited  Changes 

Collisions,  derailments,  explosions, 
fires,  acts  of  God.  and  other  events 
involving  the  operation  of  standing  or 
moving  on-track  equipment  resulting  in 
more  than  $6,300  of  reportable  damage 
must  b«  reported  using  Form  FRA  F 
6180,54.  49  CFR  225.19(c)  and 
225.21(b). 

Based  on  the  comments  received  in 
response  to  the  ANFRM.  FRA  proposes 
to  make  hmited  changes  to  the  "Rail 
Equipment  Accident/Incident  Report" 
(Form  FRA  F  6180.54).  The  purpose  of 
these  proposed  changes  is  to  improve 
FRA's  accident  analysis  capability.  The 
format  of  the  proposed  Form  FRA  F 
6180.54  is  set  forth  in  Appendix  2  to 
this  NPRM.  The  currently  used  Form  is 
provided  in  Appendix  3  for  comparison 
and  reference  purposes. 

a.  Special  Study  Blocks  (SSB).  The 
first  proposed  change  would  be  the 
establishment  of  three  new  blocks  on 
Form  FRA  F  6180.54.  each  designated  as 
a  "Special  Study  Block"  (SSB)  [see  item 
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"49"  on  the  proposed  Form).  Over  the 
years.  FRA  and  other  agencies  and 
associations  have  frequently  wanted  to 
collect  information  on  specific  accident 
issues  over  a  specified  time  period  in 
response  to  particular  risks  of 
immediate  safety  concern.  Because  of 
the  difficult  and  time-consuming  task  of 
revising  and  receiving  approval  for 
permanent  changes  to  the  reporting 
form.  FRA  has  not  been  able  to  respond 
quickly  in  these  situations  and  has  hari 
to  rely  on  labor-intensive  field  surveys 
by  regional  FRA  personnel  and  the 
informal  cooperation  of  the  industry-. 

FRA  proposes  to  establish  three  SSBs 
for  the  purpose  of  temporarily  collecting 
information  on  these  issues  of 
immediate  safety  concern.  When  one  or 
more  critical  safety  issues  arise,  FRA 
would  notify  the  railroad  reporting 
officers  and  request  that  they,  for  a 
specified  time-frame,  collect  and  report 
on  the  critical  issues  using  the  SSB. 
Upon  expiration  of  the  pre-defined  time 
period,  the  SSB  would  not  be  used  again 
until  the  next  issues  of  immediate 
concern. 

b.  Heporting  definitions.  The 
proposed  changes  to  the  reporting 
definitions  for  Form  FRA  F  6180.54 
address  perceived  deficiencies  and 
inconsistencies  regarding  the  area 
labelled  "PROPERTY  DAMAGE"  on  the 
current  form  in  blocks  "33"  and  "34." 
The  inconsistencies  result  from  a  lack  of 
clear  direction  to  the  industry  on  the 
issue  of  overhead  and  fringe  expenses. 
Some  railroads  include  overhead  and 
fringe  expenses  in  their  estimates  of 
damage,  some  include  one  and  not  the 
other,  some  include  neither,  and  some 
may  not  even  report  the  same  way  every 
time.  These  inconsistencies  diminish 
the  quality  of  the  accident  data  and  taint 
any  analysis  of  that  data. 

FRA  would  like  to  improve  the 
consistency  of  the  information  collected 
on  damage  costs.  FRA  proposes  to  make 
it  clear  that  when  estimating  damage 
costs,  the  labor  costs  to  be  reported  are 
only  the  direct  labor  costs  to  the 
railroad,  e.g.,  hourly  wages, 
transportation  costs,  and  hotel  expenses. 
Thus,  for  example,  the  cost  of  fringe 
benefits  would  be  excluded  when 
calculating  direct  labor  costs.  This 
clarification  should  result  in  greater 
uniformity  in  reporting  among  the 
railroads.  For  services  performed  by  a 
contractor,  the  railroad  would  estimate 
a  direct  hourly  labor  cost  by  multiplying 
the  contractor's  total  labor  hours 
charged  to  the  railroad  by  the  applicable 
direct  hourly  wage  rate  for  a  railroad 
worker  in  that  particular  craft. 

FRA  also  profmses  to  make  it  clear 
that  overhead  is  to  be  excluded  from 
damage  costs.  FRA  does  not  wish  to 
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dictate  a  specific  rate  for  overhead,  but 
it  also  finds  the  non-uniform  treatment 
uf  overhead  under  the  current  process  to 
be  unacceptable.  Rath(3r  than  have 
damage  estimates  that  have  an  unknown 
level  of  overhead,  FRA  has  decided  to 
propose  excluding  overhead  from  the 
direct  damage  estimates. 

Lastly,  material  costs  would  be 
r-alculated  based  upon  the  costs  of 
acquiring  nevv-  material,  even  if  the 
railroad  chooses  to  use  refurbished  or 
used  material  in  their  actual  repairs. 

In  summary,  the  proposed  changes  in 
the  reporting  definitions  would  allow 
the  industrv'  maximum  flexibility  in  cost 
accounting  and  management,  and  would 
not  dictate  set  practices  to  restrict  that 
flexibility,  but  would  require  enough 
disclosure  of  the  practices  used  so  that 
FRA  could  convert  the  information  to 
common  terms  before  any  analysis  is 
performed. 

c.  Filing  of  an  Amended  Form  FRA  F 
6180.54.  At  the  time  the  ANPRM  for 
accident  reporting  was  published,  the 
FRA  Guide  provided  that  Form  FRA  F 
6180.54  was  to  be  amended  if,  after 
filing,  it  was  determined  that  the 
damage  estimate  "was  significantly  in 
error*   *   *."  Since  the  term 
"significantly"  was  not  defined  in  the 
FRA  Guide  at  that  time,  railroads  used 
varying  definitions  of  "significant" 
differences  and,  as  a  result,  submitted 
few  updated  accident  reports.  Because 
of  the  doubt  as  to  the  definition  of  the 
term,  the  majority  of  commenters 
proposed  that  "significantly"  be  defined 
as  at  least  a  ten-percent  change  in  the 
estimated  or  actual  damages  submitted 
to  FRA. 

In  response  to  the  comments,  the  FRA 
Guide  was  changed  to  specifically 
provide  that  an  amended  report  be  filed 
only  if  subsequently  acquired 
information  showed  the  damage  to  be  at 
least  a  ten-percent  variance  from  the 
amount  originally  reported  to  FR.\  {see 
page  V-2  of  the  FRA  Guide).  This 
change  became  effective  January  1, 
1993. 

3.  Form  FRA  F  6180. .55a— "Railroad 
Injury  and  Illness  (Continuation 
Sheet)":  Numerous  Changes 

The  "Railroad  Injury  and  Illness 
(Continuation  Sheet)"  (Form  FR.A  F 
6180.55a)  collects  information  about 
injuries,  fatalities,  and  illnesses  of 
railroad  workers,  trespassers, 
contractors,  and  passengers  and  about 
highway-rail  grade  crossing  injuries  and 
fatalities.  49  CFR  225.19(d)  and 
225.21(c).  Only  the  barest  of  information 
is  currently  available  on  Form  FRA  F 
6180.55a:  the  railroad  reporting  the 
incident,  the  State  in  which  the  incident 
occurred,  type  of  person  injured  or  ill. 


age,  type  of  injury  or  illness,  what  the 
person  was  doing  at  the  time  of  the 
incident,  and,  for  railroad  workers,  the 
number  of  workdays  lost  and  restricted 
and  the  results  of  administered  alcohol/ 
<irug  tests.  FRA  does  not  believe  the 
information  currently  requested  on 
Form  FR.A  F  6180.5.5a  is  sufficient  for 
analyzing  the  causal  factors  related  to 
injuries  and  illnesses.  FR.\  thus 
proposes  numerous  changes  to  the  Form 
in  order  to  collect  data  that  would  aid 
in  development  of  railroad  injury  and 
accident  prevention  programs. 

The  format  of  the  proposed  Form  FRA 
F  6180.55a  is  set  forth  in  Appendi.x  4  to 
tliis  NPRM.  Appendix  5.  the  currently 
used  "Railroad  Injury  and  Illness 
(Continuation  .Sheet)"  is  provided  for 
comparison  purposes. 

a.  Exposure  to  hazardous  materials. 
When  a  railroad  accident  causes  a 
release  of  hazardous  materials,  FR,'\ 
cannot  determine,  using  Form  FR.'K  F 
6180.55a  as  it  now  stands,  if  any 
injuries  are  associated  with  the 
hazardous  materials  release.  There  is  an 
increased  need  for  information  on  the 
number  of  persons  injured  or  killed  due 
to  exposure  to  hazardous  materials.  FR,^ 
thus  proposes  to  add  an  additional 
block  "5u"  on  Form  FRA  F  6180.55a  to 
collect  data  on  the  number  of  injuries, 
as  well  as  type  of  injury  [eg.,  bum. 
inhalation,  rash),  due  to  release  and 
exposure  to  hazardous  materials. 

b.  County/day  of  month/time  of  day. 
When  there  is  an  injury  that  is  not 
caused  by  a  train  accident  or  highway- 
rail  grade  crossing  accident,  FRA 
presently  cannot  determine  the  county 
of  the  incident  or  the  exact  date  of  the' 
incident  since  the  current  Form  requires 
railroads  to  report  only  the  month,  year, 
and  State.  Requiring  the  county  in 
which  the  incident  occurred  iii  block 
"5d"  will  assist  FRA  safer v  inspectors  in 
determining  which  sites  oi  railroad 
shops  have  more  injuries  or  illnesses. 
Requiring  the  exact  date,  including  the 
day  of  the  month,  in  block  "5b  '  and 
time  of  day  in  block  "5c  '  will  assist 
FRA  safety  inspectors  in  records 
inspection.  It  will  also  assist  the  railroad 
industry  in  determining  whether  more 
accidents  occur  on  certain  da\s  or  times 
of  the  week. 

c.  Gender/ethnicity.  FRA  proposes 
requiring  the  gender  and  ethnicity  of  the 
person  injured  or  ill  in  an  effort  to  help 
identify  whether  particular  groups  of 
individuals,  particularly  trespassers,  are 
more  susceptible  than  others  to  certain 
injuries  and  illnesses.  Language  barriers 
or  unfamiliarity  with  road  signs, 
especially  railroad  crossing  signs,  may 
contribute  to  many  of  the  accidents  that 
occur  at  highway-rail  grade  crossings. 
Submission  of  information  on  gender  in 
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block  "5h"  and  ethnicitv  in  "5i  '  wcu 
furnish  FR.'V  with  the  data  reltn ant  to 
demonstrate  w  hether  or  not  this  is  m 
fact  the  case.  If  the  data  collected  in 
these  blocks  showed  that  particular 
ethnic  groups  were  more  pro.ne  to 
certain  injuries  and  a(xiden*.s.  thf-n  VRA 
would  attempt  to  idr-ntih  what  ihf 
exact  problem  is  and  then  develop 
remedial  programs  or  other  approprir.:i- 
policies  and  procedures  to  prever.t 
recurrence  of  such  injuries  and 
accidents  in  the  futu.re. 

d.  Circumstance  code^.  When  there  is 
an  injury  that  is  not  associated  with  a 
rail  equipment  accident,  the  onh 
information  about  the  incident  c"urrf-r.li\ 
collected  is  (i)  what  the  person  u as 
doing  at  the  time  of  the  incident  and  (ii) 
the  type  of  injury.  This  is  not  sufficient 
data  for  safety  analysis.  For  example,  if 
an  individual  received  an  electric  shock 
while  using  portable  power  tools,  there 
is  no  way  to  determine,  under  the 
current  reporting  system,  whether  the 
cause  of  the  incident  was  defective 
equipment,  improper  use  of  equipminl. 
undesired  contact  with  a  power  line  or 
box,  or  some  other  circumstance  such  i-.s 
stepping  on  a  power  line.  FRA  needs  to 
collect  "cause"  or  "circumstance'  cc>d« 
for  such  injuries  and  illnesses  FRA  ihus 
proposes  to  develop  new  codes,  in 
addition  to  those  currently  used,  to 
describe  the  cause  and/or  circumstanc  e 
of  such  incidents.  Appendix  6  to  this 
NPRM  provides  a  list  of  the  proposed 
circumstance  codes  that  is  to  be  used 
when  completing  the  "Railroad  Iniu.-y 
and  Illness  (Continuation  Sheet).' 
Specifically,  these  circumstance  cooes 
would  be  used  to  complete  the 
information  in  blocks  "5m— Ph\sicjil 
Act,"  "5n — Location,"  "5o — Event." 
"5p — Result."  and  "5q — Cause' 
Appendix  6  is  merely  a  preliminary 
sample  of  the  list  of  circumstance  t'odes 
and  should  not  be  considered  all- 
inclusive.  The  list  of  ci.-cumstcnce 
codes,  once  finalized,  would  be  printed 
in  the  FR.'K  Guide. 

e.  Terminations  or  permor.ent 
transfers.  As  discussed  earlier  in  the 
NPRM,  FR.A  proposes  to  eliminate  the 
requirement  for  submission  of  the 

"Annual  Summary  Report  of  Railroad     " 
Injury  and  Illness"'  (Form  FRA  F 
6180.45).  Data  on  terminations,  and 
permanent  transfers  is  presently 
collected  on  Form  FRA  F  6180.45  In 
order  to  continue  to  gather  this  data. 
FRA  propo.ses  collection  of  this 
information  by  the  addition  of  bim  k 
"'5v,"  entitled  ""Terminations  or 
Permanent  Transfers."  lo  Form  FRA  F 
6180.553. 

f.  Narrative  on  unusual 
circumstances.  FRA  also  propost-s  the 
addition  of  a  narrative  block  "5w""  on 
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Form  FRA  F  6180.55a  that  would  allow 
the  reporting  railroad  the  opportunity  to 
provide  details  (up  to  250  characters)  on 
any  unusual  circunistance(s] 
surrounding  the  railroad  worker's  injury 
or  illness. 

In  summary,  FRA  proposes  to  amend 
Form  FRA  F  6180.55a  to  require 
railroads  to: 

a.  Note  all  injuries  and  illnesses  that 
are  due  to  the  release  of  hazardous 
materials  and  the  associated  injury 
problem  (bum,  rash,  inhalation,  etc.); 

b.  Record  the  county  in  which  the 
incident  occurred; 

c.  Record  the  day  of  the  month  and 
time  of  day  that  an  incident  occurred: 

d.  Record  the  gender  and  ethnic  code 
for  the  ill  or  injured  person; 

e.  Determine  the  cause  and 
circumstance  of  all  reportable  accidents 
and  injuries,  and  then  use  the 
apphcable  new  circumstance  codes  as 
set  forth  in  Appendix  6  to  this  NPRM; 

f.  Provide  information  on 
terminations  or  permanent  transfers  for 
reasons  directly  related  to  the  injury  or 
illness:  and 

g.  Provide  additional  information  on 
unusual  circumstances  surrounding  the 
worker's  injury  and/or  illness  in 
narrative  form. 

4.  Form  FRA  F  6180.55— "Railroad 
Injury  and  Illness  Summary":  Limited 
Changes 

The  "Railroad  Injury  and  Illne.ss 
Summary"  (Form  FRA  F  6180.55)  is 
used  by  the  industry  to  summarize  a 
railroad's  accidents/ incidents  for  a 
given  month.  This  report  must  be  filed 
with  FRA  even  when  no  accidents/ 
incidents  occurred  during  the  reporting 
month.  49  CFR  225.21(b).  FRA  proposes 
to  make  limited  changes  to  this  form. 

The  format  of  the  proposed  Form  FRA 
F  6180.55  is  set  forth  in  Appendix  7  to 
this  NPRM-  Appendix  8,  the  currently 
used  "Railroad  Injury  and  Illness 
Summary."  is  provided  for  comparison 
purposes. 

a.  ClassificatJons  of  persons.  The  FRA 
Guide  currently  classifies  persons  as:  (i) 
"Employees  oo  Duty"  (Class  A),  (ii) 
"Employees  Not  on  Duty"  (Class  B),  (iii) 
"Passengers  oa  Trains"  (Class  C),  (iv) 
"Non-Trespassers"  (Class  D),  (v) 
"Trespassers"  (Class  E).  and  (vi) 
"Contractor  Employee"  (Class  F).  These 
"person"  classifications  are  used  by  the 
reporting  railroad  for  completing  the 
"Railroad  Injury  and  Illness  Summary" 
(Form  FRA  F  6180.55)  and  the  "Railroad 
Injury  and  Illness  (Continuation  Sheet)  " 
(Form  FRA  F  6180.55(a)). 

FRA  proposes  the  addition  of  'Non- 
Trespasser/Off  Railroad  Property"  (Class 
G)  and  "Voluateer"  (Class  H)  to  the 
classes  of  persons  and  to  replace  the 


terms  "Employee  on  Duty"  and 
"Employee  Not  on  Duty"  with  "Worker 
on  Duty"  and  "Worker  Not  on  Duty." 
respectively.  Additionally,  the 
definition  of  a  "Worker  on  Duty"  would 
be  expanded  to  include  individuals 
(inclijding  certain  contractor  employees 
and  volunteers)  who  perform  either  (i) 
the  operation  of  on-track  equipment  or 
(ii)  any  other  safety-sensitive  activity  for 
the  reporting  railroad. 

1.  New  classification:  "Non-Trespasser/ 
Off  Railroad  Property"  (Class  G) 

Persons,  other  than  railroad 
employees,  passengers,  trespassers  or 
contractor  employees,  who  are  injured 
uhile  on  or  adjacent  to  railroad  propertv 
are  currently  coded  as  '  Non- 
Trespessers"  (Class  D)  on  Form  FRA  F 
618G.S5a 

For  reporting  purposes.  FRA  would 
like  to  distinguish  between  Non- 
Trespassers  injured  while  on  railroad 
property  and  Non-Trespassers  injured 
while  off  railroad  property.  FRA  thus 
proposes  to  add  a  new  classification  of 
person  to  cover  those  individuals  (non- 
trespassers)  who  are  injured  while  off 
railroad  property.  It  should  be  noted 
that  an  injury  "off  railroad  property" 
would  include  an  injury  resulting  from 
an  event,  such  as  a  derailment  or 
collision,  that  begins  on  railroad 
property  but  ends  on  public  or  private 
non-railroad  property,  so  long  as  the 
injury  is  incurred  while  the  person  is 
physically  located  off  railroad  property. 
Similarly,  if  a  derailment  results  in  a 
release  of  hazardous  materials  onto 
public  or  private  non-railroad  property 
and  the  hazardous  material  injures  a 
"Non-Trespasser"  located  on  public  or 
private  non-railroad  property,  the  injury 
should  be  reported  as  an  injury  to  a 
"Non-Trespasser/Off  Railroad  Property" 
(ClassG).  "Non-Trespasser/On  Railroad 
Property"  (Cldss  D)  would  be  used  to 
report  injuries  and  illnesses  sustained 
by  sudh  non-trespassers  while  on 
railroad  property. 

2.  New  Classifications:  (i)  "Volunteer" 
(Class  H)  and  (ii)  Volunteer  or 
Contractor  Employee  Who  Is  Classified 
as  a  "Worker  on  Duty"  (Class  A) 

"Volunteer"  (Class  H)  would  be 
added  to  the  classes  of  persons,  for 
purposes  of  completing  Sections  A  and 
B  on  Form  FRA  F  6180.55.  "Volunteer" 
(Class  H)  would  be  defined  to  include 
an  individual  who  willingly  performs  a 
servict  for  the  reporting  railroad,  who 
does  not  receive  direct  monetary 
compensation  from  that  railroad,  and 
who  i$  not  engaged  in  either  (i)  the 
operation  of  on-track  equipment  or  (ii) 
any  other  safety -sensitive  function  for 
the  reporting  railroad.  Injuries  or 


illnesses  sustained  by  such  a  volunteer 
would  be  reported  on  Form  FRA  F 
6180.55a  as  injuries  to  ^."Volunteer" 
(Class  H). 

In  contrast,  injuries  or  illnesses 
sustained  by  an  individual,  including  a 
"volunteer"  or  "contractor  employee." 
who  is  engaged  in  either  (i)  the 
operation  of  on-track lequipment  or  (ii) 
any  other  safety-sensitive  function  for 
the  railroad,  would  be  reported  as 
injuries/illnesses  to  a  "Worker  on  Dutv" 
(Class  A). 

3.  "Worker  on  Duty"  (Class  A)  and 
■'Worker  Not  on  Duty"  (Class  B) 

"Worker  on  Duty"  (Class  A)  would  bf- 
defined  as  an  individual  who  receives 
direct  monetarv"  compensation  from  the 
railroad  and  who  is  engaged  in  either  (!) 
the  operation  of  on-track  equipment  or 
(ii)  any  other  safety-sensitive  function 
for  the  railroad.  "Worker  on  Duty" 
(Class  A)  and  "Worker  Not  on  Duty" 
(Class  B)  would  replace  the  presently 
used  classification  of  persons 
"Employee  on  Duty"  (Class  A)  and 
"Employee  Not  on  Duty"  (Class  B). 

A  "Worker  on  Duty"  (Class  A)  would 
be  subject  to  all  of  the  applicable  safety 
regulations  in  performance  of  his  or  her 
activities  (e.g.,  drug  and  alcohol 
regulations,  qualification  and 
certification  of  locomotive  engineers). 
When  an  individual  is  engaged  in 
"mixed  service,"  i.e.,  performs  both 
safety-sensitive  functions  and  other 
functions,  the  railroad  would  report  all 
the  hours  for  that  tour  of  service  as 
"railroad  worker  hours"  in  block  "15" 
on  the  proposed  Form  FRA  F  6180.55; 
and  all  reportable  injuries  and  illnesses 
would  be  reported  as  those  to  a  "Worker 
on  Duty"  (Class  A)  in  block  "5f '  on  the 
proposed  Form  FRA  F  6180.55a  together 
with  the  applicable  job  code  series  of 
the  service  performed. 

Section  209.303  describes  "safety- 
sensitive  functions"  as  applying  to  the 
following  individuals: 

(a)  Railroad  employees  who  are 
assigned  to  perform  service  subject  to 
the  Hours  of  Service  Act  (45  U.S.C.  61- 
64b)  during  a  duty  tour,  whether  or  not 
the  person  has  performed  or  is  currently 
performing  such  service,  and  any  person 
who  performs  such  service; 

(b)  Railroad  employees  or  agents  who: 

(1)  Inspect,  install,  repair,  or  maintain 
track  and  roadbed; 

(2)  Inspect,  repair,  or  maintain, 
locomotives,  passenger  cars,  and  freight 
cars; 

(3)  Conduct  training  and  testing  of 
employees  wdien  the  training  or  testing 
is  required  by  the  FRA's  safety 
regulations;  or 

(c)  Railroad  managers,  supervisors,  or 
agents  when  they: 
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(1)  Perform  the  safety-sensitive 
functions  listed  in  paragraphs  (a)  and  (b) 
of  this  section; 

(2)  Supervise  and  otherwise  direct  the 
performance  of  the  safely-sensitive 
functions  listed  in  paragraphs  (a)  and  (b) 
of  this  section;  or 

.(3)  Are  in  a  position  to  direct  the 
commission  of  violations  of  any  of  die 
requirements  of  parts  213  through  236 
of  this  title. 

Example  1.  A  volunteer  operates  a 
locomotive  for  an  excursion  railroad. 
Since  operation  of  a  locomotive  clearly 
falls  within  the  realm  of  operation  of  on- 
track  equipment,  the  hours  contributed 
to  the  railroad  by  the  volunteer  would 
be  reported  as  "railroad  worker  hours" 
on  the  "Railroad  Injury  and  lUn-'ss 
Summary"  (Form  F^L^  F  6180.55). 
Likewise,  if  the  volunteer  sustains  a 
reportable  injury  during  operation  of  the 
locomotive,  {hen  the  incident  would  be 
reported  on  the  "Railroad  Injury  and 
Illness  Summary  (Continuation' SheetJ" 
(Form  FRA  F  6180.55a)  as  an  iniur\'  to 
a  "Worker  en  Duty"  (Class  A),  with  thf 
applicable  job  code  series. 

Example  2.  A  volunteer  sells 
memorabilia  Ht  a  historic  railroad.  Since 
selling  memorabilia  does  not  fail  within 
the  scope  of  either  "the  operation  of  on- 
track  equipment"  or  "any  other  safctv- 
sensitive  function,"  the  hours 
contributed  by  such  a  volunteer  would 
not  he  reporteid  as  "railroad  worker 
hours"  and  thus  would  not  be  reported 
on  Form  FRA  F 6180.55.  When  such  a 
volunteer  sustains  a  reportable  injur\', 
such  injury,  however,  would  be 
reported  on  Form  FRA  F  6180.55a  as  an 
injury  to  a  "Volunteer"  (Class  HJ. 

Example  3.  A  volunteer  sells  tickets 
for  train  rides  on  a  tourist  railroad  and 
also  dears  vegetation  adjacent  to 
roadbed.  Note  that  the  hours  spent 
clearing  the  vegetation  are  reportable  on 
Form  FRA  F  6180.55  as  "railroad 
worker  hours"  because,  under  49  CFR 
213.37,  vegetation  is  to  be  cleared  from 
the  roadbed  for  safe  rail  operations  and 
is  thus  considered  a  safety-sensitive 
function.  Any  iniury  or  illness  sustained 
by  the  rolunteer  during  the  vegetation 
clearing  would  be  classified  as  one  to  a 
"Worker  on  Duty"  (Class  A)  with  the 
applicable  reporting  requirements  for 
purposes  of  Fonn  FRA  F  6180.55a.  The 
hours  donated  selling  tickets  would  not 
ordinarily  be  reportable  and,  if  any 
reportable  iniury  was  sustained  by  the 
volunteer  during  the  process  of  selling 
tickets,  such  injury  would  be  classified 
as  one  to  a  "Volunteer"  (Qass  H).  If, 
however,  the  volunteer  sells  tickets  and 
then  dears  vegetation  during  the  same 
tour,  then  all  bours  are  reportable  as 
"railroad  woricer  hours,"  and  all  injuries 
are  considered  as  those  attributable  to  a 


"Worker  on  Duty"  (Class  A).  Therefore, 
when  an  individual  is  engaged  in 
"mixed  service."  the  raihoad  must 
report  all  the  hours  for  that  tour  of 
service  as  "railroad  worker  hours"  on 
Form  FRA  F  6180.53;  and  all  reportable 
injuries  and  illnesses  must  be  reported 
as  those  to  a  "Worker  on  Duty"  (Class 
A]  on  Form  FRA  F  6180.55a, 'with  the 
applicable  job  code  series  of  the  ser\'ice 
performed. 

Example  4.  The  employee  of  a 
contractor  performs  pa  vToII  as  utH  as 
time-and-attendance  functions  for  the 
railroad  on  railroad  p>ropertv.  Such 
functions  are  not  considered  safety- 
sensitive  because  they  are  not  related  to 
the  continued  safety  of  the  railroad. 
Thus,  injuries  sustained  by  this 
contractor  performing  those  tasks  would 
be  reported  on  Form  FRA  F  6180.55a  as 
those  attributable  to  a  "Contractor 
Employee"  (Class  Fj.  Further,  the  hours 
ccntrihuted  by  this  contractor  would  net 
be  reported  as  "railroad  worker  hours" 
and  thus  would  not  be  reported  on  For'r. 
FR.AF  6180.55. 

Example  5.  A  contractor  employee 
inspects  and  replaces  roller. bearings  fcr 
the  reporting  railroad.  The  hours 
worked  by  this  contractor  employee 
performing  this  function  would  be 
reported  as  "railroad  worker  hours"  on 
Form  FIL\  F  6188.55.  and  injuries 
sustained  by  this  contractor  would  be 
reported  as  those  to  a  "Worker  on  Duty" 
(Class  A)  on  Form  FRA  F  6180.53a. 
Under  49  CFR  215.113.  cars  with 
defective  roller  bearings  should  not  be 
in  service,  thus  any  activity  associated 
with  replacement  of  roller  bearings  is  a 
safety-sensitive  function  qualifying  as 
hours  attributable  to  a  "Worker  on 
Duty"  (Class  A). 

b.  Batch  control  form.  As  discussed 
earlier  in  this  KPRM,  the  "Batch  Control 
Form"  for  magnetic  media  would 
appear  on  t:ie  back  of  Form  FRA  F 
6180.55. 

5.  FR.\  Form  F6180  56— "Annual 
Railroad  Report  of  Worker  Hours  and 
Casualties,  by  State"  (Revised  Title); 
Limited  Changes 

A  summary  of  all  hours  worked  b\ 
railroad  employees  during  the  report 
year  is  made  on  Form  FRA  F  6180.56 
and  is  included  %vith  the  December 
submission.  49  CFR  225.21(d).  FRA  is 
proposing  Umited  changes  to  this  Form. 

Information  on  "estabhshments 
included  in  this  report"  and  "average 
employment  in  reporting  year."  which 
previously  appeared  on  Form  FRA  F 
6180.45.  *vouid  be  moved  to  Form  FRA 
F  6 180.56  because,  as  discussed 
previously  in  this  NPRM,  FRA  is 
proposing  that  Form  FRA  F  6180.45  be 
eliminated.  In  addition,  a  column 


reflecting  a  coimt  for  "casualties"  would 
be  added  to  Form  FRA  F  6180.56. 
Therefore,  the  title  for  Form  FRA  F  ! 

6180.56  would  be  revised  to  read  i 

"Annual  Raihoad  Report  of  Worker  ; 

Hours  and  Casuahies,  by  State." 

The  format  of  the  proposed  Form  FRA 
F  6180.56  is  set  forth  in  Appendix  9  to 
this  NPRM.  .Appendix  10.  the  currentlv 
used  "Annual  Railroad  Report  of 
Manhours  by  State"  is  provided  for 
comparison  purposes. 

6.  FR.-\  Form  F  6180.57— "Hishwbv-R.iii 
Grade  Crossing  Accident 'hicider.t' 
Report"  (Revised  Title):  Limited 
Changes 

Form  FR.\  F  6180  57  collects 
information  on  acddents  and  incidents 
occurring  at  highway-rail  grade 
crossings  .'Vny  impact,  regardless  of 
severity,  between  a  railroad  on-lrack 
equipment  consist  and  any  user  of  a 
public  or  private  crossing  site,  includi.-.g 
sidewalks  and  pathways,  must  be 
reported  on  this  Form'49  CFR  ZZ'y.lhU) 
and  225.21(e).  The  information 
collected  on  this  ref>ort  is  vital  to 
identifyi.ng  and  resolving  problems  at 
highwayrail  grade  crossings 

Comments 

FR.\  received  several  comments 
concerning  Form  FRA  F  6180.57. 
Several  commenters  e>:pressed  concern 
over  the  question  asked  in  block  "32." 
which  states,  "|wjas  the  signaled 
crossing  warning  identified  in  item  31 
operating?"  Item  "31  "on  the  Form 
currently  lists  several  types  of  signal 
devices,  including  active  and  passive 
devices.  Confusion  arises  when  the 
person  completing  the  report  identifies 
a  passive  device  and  then  reports  that  it 
was  not  operating.  To  avoid  this 
confusion,  several  commenters 
suggested  that  the  question  in  item  "32" 
be  amended  to  request  information  on 
whether  the  device  was  operating  onlv 
if  the  device  identified  in  item  "31"  was 
an  active  device.  The  Form  also  makes 
a  distinction  between  Amtrak  and 
Autotrain  in  item  one.  Most  commenters 
recommended  elimination  of  this 
obsolete  distinction.  A  few  commenters 
stated  that  the  grade-crossing  report 
required  no  change  at  all  since  the 
information  requested  was  adequate  and 
not  burdensome  and  that  the  Form  itself 
was  understandable. 

Section  Analysis  and  FR.^  Conclusions 

The  format  of  the  proposed  Form  FR,\ 
F  6180.57  is  set  forth  in  Appendix  11  to 
this  NPRM.  Note  that  Appendix  12,  the 
currently  used  Form  FRA  I  6180.57.  is 
provided  for  oomparison  purposes.  In 
order  to  colleci  more  information  on 
motorists  involved  in  highv%-ay-rail 
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grade  crossing  accidents.  FRA  proposes 
lo  amend  Form  FRA  F  6180.57  to 
require  information  under  the  heading 
"Motorist."  if  known,  on  the  motorists 
age  and  gender,  and  whether  the 
motorist  was  impaired  by  alcohol  or 
drugs  at  the  time  of  the  accident/ 
incident  [see  items  "39,"  "40."  and 
"41"  on  the  proposed  Form). 
Additionally,  under  the  heading 
«  "Highway  \'ehic!e  Property  Damage; 
Casualties"  on  the  currently  used  Form, 
FRA  is  proposing  to  delete  blocks  "43" 
through  "45,"  which  request 
information  on  the  total  number  of 
occupants,  and  the  total  number  of 
occupants  killed  and  injured,  and 
replace  those  blocks  with  several  new 
ones  (see  items  "48"  through  "54"  on 
the  proposed  Form)  to  gather 
information  on: 

(a)  the  number  of  highway-rail 
crossing  users  {i.e.,  pedestrians  and 
vehicle  occupants)  killed. 

(b)  the  number  of  highway-rail  grade 
crossing  users  injured, 

(c)  the  total  number  of  highway-rail 
grade  crossing  users  involved  in  the 
incident  (including  the  driver), 

(d)  the  number  of  railroad  workers 
killed, 

(e)  the  number  of  railroad  workers 
injured, 

(f)  the  total  number  of  people  on  the 
train  at  the  time  of  the  incident 
(including  passengers  and  train  crew). 

(g)  the  number  of  train  passengers 
killed,  and 

(h)  the  number  of  train  passengers 
injured. 

FRA  also  proposes  to  eliminate  the 
distinction  between  Amtrak  and 
Autotrain  in  item  "1"  as  such  a 
distinction  is  obsolete.  Additionally. 
FRA  proposes  to  clarify  the  question  in 
item  "32,"  "[w]as  the  signaled  crossing 
warning  working?"  FRA  agrees  that  the 
ambiguity  of  this  question  has  resulted 
in  errors  and  problems  because  railroads 
report  obvious  contradictions.  The 
proposed  instructions  for  completing 
this  question  (item  "33"  on  the 
proposed  Form)  are  set  forth  in 
Appendix  13  to  this  NPRM. 

FRA  also  proposes  to  add  two  new 
questions  to  the  "Highway-Rail  Grade 
Crossing  Accident/Incident  Report"  to 
gather  information  on  whistle  bans  and 
signal  system  failure.  New  block  "34" 
asks  whether  a  whistle  ban  was  in  effect 
and  observed  at  the  time  of  the 
accident/incident.  New  block  "35"  asks 
whether  there  was  signal  system  failure 
within  the  last  seven  calendar  days  up 
to  and  including  the  day  of  the  accident. 
The  codes  for  completing  both  items 
would  be  included  in  the  FRA  Guide. 

In  addition,  a  new  narrative  block 
(item  "55"  on  the  proposed  Form) 


allovtfing  for  up  to  250  characters  would 
be  added  to  the  form  in  order  to  gather 
information  on  unusual  causes/ 
circumstances  surrounding  the 
highway-rail  grade  crossing  accident/ 
incidpnt 

7.  Foini  FRA  F.6180.78— "Notice  to 
Railroad  Worker  Involved  in  Rail 
Equipment  y\ccidenL'lncident 
Attribtited  to  Worker  Human  Factor: 
Workvr  Statement  Supplementing 
Kaii.road  Accident  Report"  (Revised 
Title):  LinMted  Changes 

If  a  railroad  should  cite  an  employee 
human  factor  as  the  primary  or 
f  on'iibuting  cause  of  a  rail  equipment 
accident/incident,  then  current 
regulations  require  the  reporting 
railnjed  to  complete  the  "Railroad 
Employee  Human  Factor  Attachment" 
(Form  FRA  F  6180.81),  and  attach  it  to 
the  "Rail  Equipment  Accident/Incident 
Report"  (Form  FRA  F  6180.54).  49  CFR 
225  12(a)  and  225.21(g).  Additionally, 
for  each  employee  listed  on  Form  FRA 
F  6180.81,  the  reporting  railroad  must 
complete  part  I,  "Notice  to  Railroad 
Employee  Involved  In  Rail  Equipment 
Accident/Incident  Attributed  to 
Employee  Human  Factor,"  on  Form 
FRA  F  6180.78,  and  must  provide  a 
copy  of  this  form  to  the  worker  within 
45  days  after  the  end  of  the  month  in 
which  the  accident/incident  occurred. 
49  CFR  225.12(b)  and  225.21(h).  Upon 
receipt  of  Form  FRA  F  6180.78,  the 
worker  has  the  option  of  providing  a 
statement  in  part  II  (entitled  "Employee 
.Statement  Supplementing  Railroad 
Accident  Report").  49  CFR  225.12(g). 

Recipients  of  the  notice  (Form  FRA  F 
6180.78)  are  to  include  only  those 
railroad  workers  who  were  the  primary 
cause  or  a  contributing  cause  of  the  rail 
equipment  accident/incident.  In  order 
to  minimize  any  confusion  or 
misunderstanding  for  recipients  of  the 
notice,  FR\  proposes  refinement  of  the 
language  in  the  block  entitled  "Notice  to 
Railroed  Employee"  to  read  as  follows: 

Notice  to  Recipient.  An  accident 
occurred  on  the  above  date  which  the 
railroad  alleges  was  at  least  partially 
caused  by  an  action,  lack  of  action,  or 
the  physical  condition  of  a  railroad 
worker.  The  railroad  is  sending  you  this 
notice  because  it  believes  that  you  had 
a  role,  but  may  not  necessarily  be  the 
primary  or  only  person  responsible  for 
the  accident's  occurrence.  The  railroad 
has  reported  to  FRA  that  the  primary 
and/or  major  contributing  cause(s)  of 
this  accident  are  those  listed  above. 
Other  causal  factors  related  to  this  event 
may  be  described  in  the  narrative 
portion  of  the  railroads  report;  a  copy 
of  which  is  attached. 


You  may  submit  a  statement  to  FR^ 
with  a  copy  tojhis  railroad  and 
comment  on  any  aspect  of  the  railroad's 
report.  The  decision  whether  to  submit 
such  a  statement  is  entirely  optional  on 
your  part.  If  you  choose  to  do  so.  please 
see  the  additional  notices  and 
instructions  on  the  reverse  of  this  form. 

Because  FRA  is  proposing  to  replace 
"employee"  with  the  term  "worker."  the 
-title  of  Form  FRA  F  6180.78  would  be 
revised  to  read  "Notice  to  Railroad 
Worker  Involved  in  Rail  Equipment 
Accident/Incident  Attributed  to  Worker 
Human  Factor;  Worker  Statement 
Supplementing  Railroad  Accident 
Report."  Similarly,  the  title  of  Form 
FRA  F  6180.81  would  be  revised  to  read 
"Worker  Human  Factor  Attachment." 

The  format  of  the  proposed  Form  FRA 
F  6180.78  is  set  forth  in  Appendix  14  to 
this  NPRM.  Note  that  Appendix  15,  the 
currently  used  Form  FRA  F  6180.78,  is 
provided  for  reference  and  comparison 
purposes. 

D.  Recordkeeping 

1.  Injury  and  Illness  Recordkeeping 

a.  Railroad  Worker  Injury  and  Illness 
Log  (Proposed  Form  FRA  F  6180..\x  end 
Proposed  §  225.25(a)).  Section  225.25(a) 
refers  to  the  log  of  injuries  and 
occupational  illnesses  at  and  for  each 
railroad  establishment.  It  is  silent  as  to 
whether  an  injury  or  illness  has  to  be 
"reportable"  to  be  included  on  the  Jog. 
FRA  has  concluded  that  in  order  to 
effectively  enforce  railroad  injury 
reporting,  the  log  must  contain  all 
injuries  and  illnesses  to  railroad 
workers  that  arise  from  the  operation  of 
the  railroad.  Unless  FRA  has  the 
opportunity  to  examine  those  injuries 
and  illnesses  deemed  "non-reportable " 
as  well  as  those  deemed  "reportable"  by 
the  railroad,  it  is  difficult  for  FRA  to 
determine  whether  a  railroad  is  properlv 
making  the  "reportable"  decision. 

Consequently,  in  order  to  accurately 
identify  and  review  both  reportable  and 
non-reportable  railroad  injuries  and 
illnesses,  FRA  is  proposing  to  amend 
§  225.25(a)  to  require  that  raiboads 
maintain  a  log  of  all  reportable  and  non- 
reportable  (/.e.,  recordable)  injuries  and 
illnesses  to  railroad  workers  for  each 
railroad  establishment  using  a  new  form 
entitled  "Railroad  Worker  Injury  and 
Illness  Log"  (Form  FRA  F  6180.xx)  The 
format  of  the  proposed  "Railroad 
Worker  Injury  and  Illness  Log"  (Form 
FRA  F  6180. xx)  is  set  forth  in  Appendix 
16  to  this  NPRM. 

A  "recordable"  injury  or  illness  is 
intended  to  encompass  any  condition, 
not  otherwise  reportable,  of  a  railroad 
worker  that  is  associated  with  an  event, 
exposure,  or  activity  in  the  work 
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pnvironroent  that  causes  or  requires  the 
worker  to  be  examined  or  treated  by  a 
qualified  healthcare  professional.  Such 
treatment  would  usually  occur  at  a 
location  other  than  the  work 
environment.  The  "Railroad  Wo.-kr r 
Injury  and  lUness  Log"  would  be 
maintained  for  each  operational  railroad 
establishment,  i.e..  an  establishnn^nt 
wherein  workers  report  to  work.  The 
proposed  log  contains  all  the 
information  currently  required  under 
i^  225.25(a).  Requiring  railroads  to  log 
injury  and  illness  data  on  the  new  Form 
would  help  alleviate  the  riifficultv  FR.^ 
inspectors  encounter  when  attL'mjiting 
to  locate  injury  and  illness  mformaiion 
a!  railroad  establishments. 

b.  Updating  the  Log  (Proposed 
§225.25lcj).  Discrepancies  in  the  Iig  are 
the  most  recurring  problems  FP-\ 
inspectors  encounter  during  an 
inspectiisn.  Many  railroads  fail  to 
update  the  log  in  a  timely  manner. 
particiiliHy  with  respect  to  lost/ 
resU-ict»?d  workdays.  Theiefori-.  m  order 
to  assure  that  each  railroad 
continuously  updates  the  log  (nrw 
Form).  FRA  proposes,  in  new 
§  225.25(c).  that  each  reportable  and 
recordable  (non-reportablo)  iniur\-  and 
illness  be  entered  on  the  log  as  early  as 
practicable,  but  in  any  event  no  later 
than  seven  working  days  after  receiving 
information  that  an  illness  or  injury  has 
occurred.  Additionally,  new  §  225.25(d) 
provides  that  if  the  log  is  maintained  at 
a  centralized  location,  but  not  through 
electronic  means,  a  paper  copy  of  the 
log  that  is  current  within  35  davs  of  the 
month  to  which  it  applies  must  be 
available  at  the  appropriate 
establishment.  When  the  logs  are 
maintained  at  a  central  location  through 
electronic  means,  the  records  for  that 
establishment  must  be  available  for 
review  in  a  hard  copy  format  (paper 
printout)  within  four  business  hours  of 
the  request.  The  "Railroad  Worker 
Injury  and  Illness  Log"  would  also  be 
used  to  prepare  Form  FR.\  F  6180.55a 
and  to  update  changes  in  the  status  of 
a  particular  case. 

c.  Elimination  of  supplementary- 
record  required  under  §  225.25(6}.  FRA 
has  found  that  much  of  the  information 
requested  in  the  supplementary  record 
of  injuries  and  illnesses  pursuant  to  the 
present  regulation  set  forth  in 

§  225.25(b)  would  be  collected  on  the 
new  "RaihT»ad  Worker  Injury  and  Illness 
Log"  as  proposed  in  §  225.25(a). 
Therefore,  the  requirement  that  each 
railroad  maintain  a  supplementary 
record,  as  cuirently  required  under 
§22S.2S(b),  would  be  eUminated. 

d.  Monthly  list  of  injuries  and 
illnesses  (Pmposed  §  225.25(e)).  New 
§  225.25(e)  proposes  that  each  railroad 


maintain  a  list  of  all  reported  injuries 
and  illnesses  for  the  previous  month 
and  that  such  hst  be  posted  in  a 
conspicuous  location  at  each  railroad 
establishment  within  30  days  after 
expiration  of  the  month  during  which 
the  injuries  and  illnesses  occurred.  For 
example,  the  monthly  list  of  injuries 
and  illnesses  for  the  month  of  May  must 
be  completed  and  posted  no  later  than 
June  30th.  Moreover,  the  monthly  injury 
and  illness  list  would,be  displayed  for  ' 
a  minimum  of  60  consecutive  days  so  as 
to  allow  all  workers  at  that 
establishment  the  opportunity  to  view 
the  hst.  Given  the  e.xample  above,  the 
list,  if  posted  on  June  30th,  would 
remain  posted  for  a  minimum  of  60 
days,  or  until  August  30th. 

Proposed  §  225.25(e)(1)  outlines  the 
data  that  would  be  included  in  the  list 
New  §  225.25(eM2)  proposes  that  if  no 
reportable  injuries  or  illnesses  were 
associated  with  an  establishment,  the 
posting  shall  make  reference  to  that  f=ict. 

e.  Employer  notification  (Proposed 
§  225.39(a)  and  Copy  of  "Railroad 
Worker In/un-  and  illness  Log"  to  worker 
(Proposed  §225.39(6)1.  Rail  labor 
organizations  have  repeatedly  expressed 
concern  that  many  injured  workers  fail 
to  inform  their  employers  of  such 
injuries.  By  placing  part  of  the  burden 
for  reporting  on  the  individual  railroad 
worker,  FR.^  bnHeves  it  could  improve 
the  general  quality  of  the  injur\'/illness 
reporting  data.  Consequently,  proposed 
§  225.39(a)  would  require  that  railroad 
workers  notify  their  employer,  in 
writing,  that  they  have  an  injury  and/or 
illness  within  seven  calendar  days  of 
either  incurring  the  injury  or  illness  or 
obtaining  knowledge  that  they  incurred 
the  injury  or  ilhiess.  A  raihoad  worker 
must  notif>'  his  or  her  employer  of  both 
reportable  injuries  and  illnesses  and 
non-reportable,  i.e.,  "recordable" 
injuries  and  illnesses.  As  discussed 
previously  in  this  NPRM,  a  "recordable" 
injury  or  illness  is  intended  to 
encompass  any  condition,  not  otherwise 
reportable,  of  a  raihoad  worker  that  is 
associated  vji  an  event,  exposure,  or 
activity  in  the  work  environment  that 
causes  or  requires  the  worker  to  be 
examined  or  treated  by  a  qualified 
health  care  professional. 

Another  concern  is  that  injured 
workers  do  not  have  the  opportunity  to 
review  and  verify  the  information  on  the 
accident/illness  report  prior  to 
submission  of  that  report  to  FRA.  FRA 
thus  proposes,  in  new  §  225.39(b),  the 
requirement  that  the  reporting  railroad 
must  pro\dde  the  raihoad  woricer  with 
a  copy  of  the  completed  "Railroad 
Worker  Injury  and  Illness  Log"  (Form 
FRA  F  6180.KX).  FRA  believes  that  the 
general  quaUty  of  injury  and  illness  data 


would  improve  by  allowing  the  worker 
to  participate  in  the  reporting  process  as 
set  forth  above. 

2.  Derailment  and  Collision 
Recordkeeping 

a.  Rail  Equipment  Accident/Incident 
Log  (Proposed  Form  FRA  F6180.xx(a) 
and  Proposed  §  225.25(b)).  At  the 
present  time  railroads  are  required  to 
maintain  a  log  of  only  reportable  rail 
equipment  accidents.  Information  on 
non-reportable  events  can  typically  be 
found  in  "unusual  occurrence"  reports 
and  "morning  reports"  that  are 
maintained  at  various  locations  by  the 
railroad.  However,  there  is  no  guarantee 
that  all  of  those  reports  are  either 
available  or  complete.  As  a  result, 
during  routine  accident/incident 
records  inspections  it  is  often  difficult, 
if  not  impossible,  to  identify-  the  events 
that  were  determined  b\  the  railroad  to 
be  non-reportable. 

Consequently,  in  order  to  accurately 
identify-  and  review  both  reportable  and 
certain  non-reportable  rail  equipment 
accident'incidents.  FRA  is  proposing  in 
new  §  225.25(b)  that  railroads  maintain 
a  log  similar  to  the  injur>-/illness  log 
that  railroads  are  now  required  to 
maintain  pursuant  to  §  225.25(a)  using  a 
new  fonn  entitled  "Rail  Equipment 
Accident/Incident  Log^Form  FRA  F 
6180.xx(a))  (attached  as  Appendix  17). 
A  "recordable"  rail  equipment  accident/ 
incident  would  encompass  any  event 
not  otherwise  reportable  invoh-ing  the 
operation  of  on-track  equipment  that 
causes  physical  damage  to  either  the  on- 
track  equipment  or  the  track  upon 
vs  hich  such  equipment  was  operated 
and  that  requires  the  removal  or  repair 
of  rail  equipment  before  any  rail 
operations  over  the  track  can  continue. 
A  "recordable"  rail  equipment  accident/ 
incident,  if  not  tended  to,  would  thus 
disrupt  railroad  service.  A  scrape  or 
indentation  to  rail  equipment,  however, 
would  not  make  a  rail  equipment/ 
accident  "recordable"  if  routine  rail 
operations  over  the  track  can  continue 
without  such  equipment  being  repaired 
or  removed  from  ser\  ice. 

b.  Property  Damage  Estimate 
Worksheet  and  Record  (Proposed  Form 
FRA  F6180.xx(b)).  Appendix  18. 
entitled  "Property  Damage  Estimate 
Worksheet  and  Record"  (Form  FRA  F 
6180.xx(b))  is  a  proposed  worksheet  that 
reporting  railroads  would  use  to 
determine  costs  associated  with  damage 
to  (i)  on-track  equipment,  (ii)  signal 
equipment,  (iii)  track,  and  (iv)  track 
structures  and  roadbed,  as  well  as  (v) 
costs  of  equipment  rental  and  operation. 
These  five  cost  categories  would  be 
totaled  to  derive  the  total  accident  cost. 
If  the  total  accident  cost  meets  or 
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exceeds  the  reporting  threshold,  then 
the  total.cost  for  "damage  to  on-track 
equipment"  in  "Pan  A"  would  be 
transferred  to  "block  25  (Equipment 
Damage)"  on  the  proposed  "Rail 
Equipment  Accident/Incident  Log" 
(Form  FRA  F  6180.xx(a)).  Likewise,  the 
total  cost  for  "damage  to  signal 
equipment,"  "damage  to  track,"  and 
"damage  to  track  structures  and 
roadbed"  in  "Parts  B,  C,  and  D" 
respectively,  would  be  totaled  and  this 
amount  would  be  transferred  to  'block 
26  (Track,  Signal,  Way  &  Structure 
Damage)"  on  the  "Rail  Equipment 
Accident/ Incident  Log." 

FRA  proposes  to  print  the  "Property 
Damage  Estimate  Worksheet  and 
Record"  (Form  FRA  F  6180.xx(b))  on 
back  of  the  "Rail  Equipment  Accident/ 
Incident  Log"  (Form  FRA  F6180.XX(a)). 

E.  Quarterly  Accident  Reports 

FRA  solicited  comments  in  the 
.^NPRM  as  to  whether  a  quarterly  report 
would  resuh  in  more  accurate  accident 
data  being  filed  with  FRA.  There 
remains  a  problem  in  accurately 
reporting  both  equipment  accidents  and 
personal  injuries.  Railroads  submit 
detailed  information  on  a  monthly  basis, 
and  in  some  instances,  only  30  to  60 
days  have  elapsed  since  the  date  of  the 
accident/incident  until  the  railroad's 
certified  report  is  filed  with  FRA.  This 
does  not  always  provide  sufficient  time 
for  the  railroads  to  gather  and  verify 
statistics  on  repair  costs  and  lost 
workdays. 
i      These  detailed  monthly  reports 
provide  the  data  for  FRA's  annual 
Accident/Incident  Bulletin.  This  annual 
Bulletin  summarizes  all  reportable 
railroad  accidents/incidents  that 
occurred  during  the  previous  calendar 
year.  Monthly  reports  are,  to  some 
extent,  based  on  estimates  rather  than 
actual  figures;  therefore,  the  Accident/ 
Incident  Bulletin  also  reflects  estimated 
data. 

In  order  to  remedy  this  problem  and 
ensure  more  consistently  accurate 
statistics,  FRA  considered  requiring 
quarterly  accident  reports  covering  the 
previous  quarter's  occurrences.  This 
would  provide  at  least  90  days  (and  up 
to  180  days  depending  on  when  the 
accident  occurred  within  the  quarter) 
during  which  the  railroad  ( ould  obtain 
actual  repair  data  and  Inst  \\,ork<hiv 
informatK^n. 

Comments 

Some  commenters  suggested  th.it  the 
monthly  reports  could  s<'rve  as 
estimates,  while  a  quarterly  report  i  ould 
contain  the  actual  losts  asso(  lated  with 
accidents.  Others  recdrnmended  ihal  the 
monthly  report  be  flmiinatcd  ;,nd 


argued  that  quarterly  reports  containing 
actual  costs  would  reduce  inaccuracies. 
It  was  further  suggested  that  quarterly 
reports  should  be  required  to  contain  a 
detailed  report  for  incidents  where 
damages  exceeded  $50,000. 

Some  commenters  believed  that  a 
requirement  for  quarterly  reporting 
would  not  remedy  any  problems.  They 
recommended  that  the  monthly 
reporting  requirement  should  be 
retained  and  that  railroads  should 
provide  quarterly  updating  of  lost 
workdays,  restricted  days,  equipment 
damage,  track  damage,  and  other 
changes,  via  magnetic  media.  Others 
suggested  that  the  information 
contained  in  monthly  reports  together 
with  the  submission  of  the  end-of-vear 
report  is  sufficient  and  that  the  addition 
of  a  quarterly  report  requirement  would 
create  additional  work  without  a 
concomitant  increase  in  valuable 
information. 

Finally,  several  railroads 
recommended  that  the  deadline  for 
submission  of  the  annual  report  (Form 
FRA  F  6180.45)  be  moved  from  January 
31  to  March  31.  They  believed  this 
modification  would  enable  the  railroads 
to  retioncile  their  actual  figures  with  the 
estimated  figures  resulting  in  more 
accurate  information. 

Analysis  and  FRA  Conclusions 

FRA  has  concluded  that  substitution 
of  quarterly  reporting  for  monthly 
submission  would  result  in  very  little 
additional  accuracy  of  figures  on  repair 
costs  and  lost  workdays.  There  would 
continue  to  be  estimates  involved  due  to 
the  lack  of  completion  of  repairs  or 
treatment,  particularly  the  closer  the 
incident  to  the  submission  date. 
Therefore,  the  discrepancies  between 
monthly  figures  and  the  annual 
summary  figures  would  continue  to 
exist. 

FRA  agrees  that  the  addition  of  a 
quarterly  report  would  create  additj()nal 
uork  without  a  concomitant  increase  in 
\Hlatible  information.  FRA  believes  that 
the  mnisions  to  the  Forms,  .is  proposed 
in  i!ms  NPRM.  would  provide  reli.ible 
and  consistent  injury  and  ,«  cidenl  data 
for  .safety  analvsis. 

/•  Hapnrling  Threshold 

Since  1075.  FR.^  has  adjusU d  the 
reporting  thn-shold  every  two  v(  ars 
based  on  the  prices  of  a  market  haskft 
of  railroad  labor  and  materials.  The 
purjxise  of  these  adjustments  has  been 
to  maintain  f  omparabililv  between 
different  years  of  data  by  havinj:  the 
tii.'-e-Jirjld  keip  pace  with  accident  i  usts 
s(<  tliiii  each  year  the  same  groups  of 
ac(  ijints  are  included  in  the 
"repjirsable"'  ac(  ident  counts. 


IMI 


The  current  system  is  flawed  for 
several  reasons.  First,  the  adjustment  for 
the  upcoming  two  years  is  made  based 
on  price  levels  for  the  previous  vear. 
This  may  be  a  good  method  for 
identifying  what  that  previous  year's 
threshold  should  have  been,  but  is  not 
necessarily  a  good  method  for  setting 
the  next  two  years'  threshold.  Second, 
the  threshold  adjustment  has  been 
performed  only  every  two  years  instead 
of  every  year,  so  the  comparability  of 
annual  statistics  within  the  tW'O-year  set 
is  less  than  perfect.  Third,  the  market 
basket  used  is  not  necessarily 
representative  of  the  labor  and  materials 
consumed  in  the  aftermath  of  accidents 
"at  the  margin" — those  with  damages 
just  above  or  just  below  the  reporting 
threshold.  Thus,  changes  in  the  prices  of 
the  market  basket  may  not  be  a  good 
indicator  of  changes  in  the  costs 
associated  with  accidents  at  the  margin. 
Fourth,  the  data  used  to  calculate  the 
threshold  adjustment  (the  market  basket 
prices)  is  collected  directly  from  the 
railroad  industry  itself,  rather  than 
public  sources,  which  may  raise  the 
suspicion  that  the  data  may  be  self- 
serving. 

Congress  has  given  FRA  some 
direction  for  modifying  the  procedure 
for  calculating  the  threshold  in  49 
U.S.C.  20901(b)  (formerly  contained  at 
section  15(a)  of  the  Rail  Safety 
Enforcement  and  Review  Act  (Pub  L 
102-365)):  "[i]n  establishing  or 
changing  a  monetary  threshold  for  the 
reporting  of  a  railroad  accident  or 
incident,  *  *  *  damage  cost 
calculations"  shall  be  based"on}y  on 
publicly  available  information  obtained 
from  (A)  the  Bureau  of  Labor  Statistics; 
or  (B)  another  department,  agency  cr 
instrumentality  of  the  United  Statics 
Government  if  the  information  has  been 
collected  through  objective,  statistically 
sound  survey  methods  or  has  been 
previously  subject  to  a  public  notiee  and 
comment  process  in  a  proceeding  ol  a 
Government  department,  agency,  or 
instrumentality."  Congress  allows  an 
exception  to  this  general  rule  onlv  if  the 
necessary  data  is  not  available  from  the 
sourc:es  de.scribed,  and  only  ahn  p.:>-\n 
notic;e  and  comment. 

I"RA  solicited  commc^nts  m  the 
.■\NFRM  on  the  feasibility  of  a  Iwt'-tit-r 
reporting  system  in  which  virtually  all 
rail  equipment  accident.s/incidefits  arc: 
reported  to  FRA,  as  now.  bufin  whu  h 
those  involving  a  substantially  higher 
damage  threshold  (for  example.  S50.00i) 
or  .Si 00,000),  would  trigger 
requin^nients  for  quicker  or  more 
detailed  reports. 
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Comments 

Many  commenters  favored  the 
concept  of  two-tier  reporting  for  rail 
equipment  accidents  and  incidents  and 
recommended  that  the  minimum 
reportable  threshold  be  raised  to 
$10,000  or  $20,000  to  eliminate  less 
serious  accidents  from  reporting 
requirements.  A  few  railroads 
recommended  that  the  second  tier  begin 
at  $50,000  and  that  the  lower  threshold 
be  raised  in  increments  of  $1,000  on  a 
yearly  basis.  One  railroad  recommended 
that  a  third  tier  be  established  for 
reporting  in  greater  detail  those 
accidents  that  result  in  $100,000  or 
more  in  damage.  A  few  commenters  did 
not  recommend  adoption  of  the  two-tier 
reporting  system  because  they  believed 
that  such  a  system  would  require  more 
details  on  those  accidents  that  fell 
within  the  second  tier  and  thus  would 
create  a  more  burdensome  reporting 
system. 

Analysis  and  FR,-\  Conclusions 

After  examining  and  assessing  the 
feasibility  of  all  comments  received  in 
response  to  the  ANPRM.  FRA  has 
concluded  that  a  two-tier  reporting 
system  is  not  warranted  at  this  time. 
Adjustment  of  the  reporting  threshold, 
as  described  below,  would  provide  FRA 


with  the  data  it  needs  to  effectively 
evaluate  the  true  status  of  railroad 
safety. 

Threshold  Reporting 

FRA  proposes  to  obtain  in  October  of 
1994  the  latest  Producer  Price  Index 
("PPI")  and  National  Employment 
Hours  and  Earnings  figures  from  the 
Department  of  Labor's  Bureau  of  Labor 
Statistics  ("BLS").  At  that  time,  the 
latest  final  figures,  as  opposed  to 
preliminary  figures,  would  be  available 
to  cover  the  period  through  June  1994. 
In  October  of  each  subsequent  year,  FR.^ 
would  obtain  the  latest  12  months  of 
final  BLS  figures  and  calculate  the 
threshold  for  the  upcoming  year, 
publishing  the  new  figure  in  the  Federal 
Register  prior  to  its  implementation. 
FRA  hopes  to  issue  a  final  rulemaking 
on  the  new  threshold  effective  as  early 
as  January  1,  1995. 

Equation 

As  mentioned  previously.  FRA 
proposes  to  use  data  from  the  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics  (BLS).  LABSTAT  Series 
Reports  for  calculating  the  threshold. 
The  equation  used  to  adjust  the 
reporting  threshold  would  be  based  on 
the  average  hourly  earnings  reported  for 
Class  1  railroads  and  an  overall  railroad 


equipment  cost  index  determined  by  the 
BLS.  The  two  factors  would  be  weighted 
equally. 

For  the  wage  component.  FRA  would 
use  LABSTAT  Series  Report,  Standard 
Industrial  Classification  (SIC)  code  4011 
for  Class  1  Railroad  Average  Hourly 
Earnings.  For  the  equipment 
component,  FRA  would  use  LABSTAT 
Series  Report,  Producer  Price  Index 
(PPI)  Series  144  for  Railroad  Equipment. 
In  the  month  of  October  of  each  year, 
FR,\  would  obtain  from  the  BLS! 
finalized  cost  data  covering  the  twelve- 
month period  ending  with  the  month  of 
June.  The  monthly  figures  would  then 
be  totaled  emd  divided  by  twelve  to 
produce  annual  averages.  The  wage  data 
would  be  reported  in  terms  of  dollars 
earned  per  hour,  while  the  equipment 
cost  data  would  be  indexed  to  a  base 
year  of  1982. 

The  procedure  for  adjusting  the 
reporting  threshold  is  shown  in  the 
formula  below.  The  wage  component 
appears  as  a  fractional  change  relative  to 
the  prior  year,  while  the  equipment 
component  is  a  difference  of  two 
percentages  which  must  be  divided  by 
100  to  present  it  in  a  consistent 
fractional  form.  After  performing  the 
calculation,  the  resuh  would  be 
rounded  to  the  nearest  $100. 


Formula; 

New  Threshold  =  Prior  Threshold  x 


!U0.S^"-^P^0.5^-^P 


Wp 


100 


Where: 

Wn  =  New  average  hoiu-ly  wage  rate  ($) 
Wp  =  Prior  average  hourly  wage  rate  ($) 
En  =  New  equipment  average  PPI  value 
Ep  =  Prior  equipment  average  PPI  value 

FRA  does  not  have  data  on  the 
specific  breakdown  of  railroad  accident 
damage  repairs,  thus  the  proposed 
weightings  are  subject  to  adjustment 
should  commenters  choose  to  offer 
information  that  could  provide  the  basis 
for  refining  the  proposed  formula.  The 
current  weightings  represent  the  general 
assumption  that  damage  repair  costs,  at 
levels  at  or  near  the  threshold,  are  split 
approximately  evenly  between  labor 
ajid  materials. 

G.  Miscellaneous  Amendments 

Many  of  the  proposed  changes  in  the 
rule  text  are  self-explanatory  or  have 
been  elucidated  in  the  previous  portion 
of  the  preamble.  This  segment  of  the 
NPRM  outlines  a  number  of  proposed 
amendments  to  various  sections  of  the 
rule  text. 


1.  Applicability  (§  225.3) 

Section  225.3  defines  the  applicability 
of  the  accident  reporting  regulations. 
FRA's  delegated  regulatory  authority 
under  49  U.S.C.  20101  et  seq.  (formerly 
contained  in  the  Federal  Railroad  Safety 
Act  of  1970  (the  "Act")  (45  U.S.C.  431  ' 
et  seq.)  permits  FRA  to  amend  the 
current  applicability  sections  of  its 
various  regulations  so  as  to  contract  the 
populations  of  railroads  covered  by  a 
particular  set  of  regulations  or  to  expand 
them  to  the  full  extent  of  that  authority. 

FfLA,  as  the  Secretary's  delegate,  has 
had  jurisdiction  over  all  "railroads" 
since  the  Act  was  enacted.  There  is  a 
very  wide  range  of  operations  tliat  could 
be  considered  tourist  railroads  under 
the  broadest  reading  of  the  term 
"railroad."  Tourist  railroads  have 
written  several  letters  to  members  of 
Congress  questioning  the  basis  for  FR.\'s 
assertion  of  jurisdiction.  Additionally, 
in  1992.  FRA  received  a  petition  from  a 
scenic  railway  requesting  the  need  for 
legislative  and  regulatory  action  for  new 


regulations  tailored  specifically  to  the 
tourist  rail  industry. 

In  an  effort  to  clarify  the  proper  extent 
of  the  exercise  of  FRA's  jurisdiction, 
FRA  settled  on  several  principles  that 
will  be  used  as  current  guidelines.  FRA 
will  e.xercise  jurisdiction  over  all  tourist 
operations,  whether  or  not  they  operate 
over  the  general  railroad  system,  except 
those  that  are  (1)  less  than  24  inches  in 
gage  and/or  (2)  insular. 

To  determine  insularity,  FRA  looks  at 
various  criteria  that  measure  the 
likelihood  that  a  railroad's  operations 
might  affect  a  member  of  the  public. 
FRA  has  concluded  that  a  tourist 
operation  is  insular  if  its  operations  are 
limited  to  a  separate  enclave  in  such  a 
way  that  there  is  no  reasonable 
expectation  that  the  safety  of  any 
member  of  the  public  (except  a  business 
guest,  a  licensee  of  the  tourist  operation 
or  an  affiliated  entity,  or  a  trespasser) 
would  be  affected  by  the  operation.  An 
operation  is  not  considered  insular  if 
one  or  more  of  the  following  exists  on 
its  line:  (a)  a  public  highway-rail 
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crossing  that  is  in  use;  (b)  an  at-grade 
rail  crossing  that  is  in  use;  (c)  a  bridge 
over  a  public  road  or  waters  used  for 
commercial  navigation;  or  (d)  a  common 
corridor  with  a  railroad,  i.e.,  its 
operations  are  within  30  feet  of  those  of 
any  railroad.  Thus,  the  mere  fact  that  a 
tourist  operation  is  not  connected  to  the 
general  system  does  not  make  it  insular 
under  these  criteria.  While  these  criteria 
tend  to  sort  out  the  insular  theme  parks 
and  museums,  a  need  to  do  case-by-case 
analysis  in  certain  close  situations  still 
exists. 

Therefure.  FRA  has  concluded  that 
part  225  will  apply  to  non-general 
system,  non-insular  tourist  operation.s 
confined  to  an  installation  that  is  not 
partof  the  general  system  {i.e.,  it  is  a 
stand-alone  with  no  freight  traffic  but 
has  one  or  more  features  that  preclude 
its  being  considered  insular). 

2  D«?finitions{§225.5) 

Section  225.5  lists  derinitions 
applicable  to  part  225.  Section  225.5 
would  be  reorganized  so  that  definitions 
would  appear  in  alphabetical  order  and 
without  paragraph  designations  The 
definitions  of  "accident/incident." 
"employee  human  factor,"  "medical 
treatment,"  "occupational  illness."  and 
"railroad"  would  be  revised,  and  the 
definitions  of  "day  away  from  work." 
"day  of  rR.strictRd  work  activitv." 
"establishment,"  "first  aid  treatment," 
"FRA  representative."  "non-train 
incident,  '  "person.  "  "qualified  health 
care  professional,"  "volunteer."  "work 
environment,'  "worker  on  duty,"  and 
"work  related"  would  be  added.  The 
definitions  of  "lost  workdays"  and 
"restriction  of  work  or  motinn'  would 
be  deleted. 

a.  Revised  definitions.  "Accident/ 
Incident"  as  currently  defined,  is  the 
term  used  to  describe  the  entire  list  of 
reportable  events  including  fatalities, 
injuries  and  illnesses,  collisions, 
derailments,  and  similar  accidenis 
involving  the  operation  of  on-lrack 
equipment  causing  reportable  damag»; 
above  an  established  threshold  as  well 
as  impacts  between  railroad  on-track 
equipment  and  highway  users  at  grade 
crossings. 

A  "train  accident"  is  njporteil  only 
when  reportable  damages  exceed  the 
reporting  threshold.  In  contrast,  an 
"incident"  is  an  event  thai  resuhs  in  a 
reportable  casualty,  but  does  not  cause 
reportable  damage  above  the  threshold 
established  for  train  accidents.  In  order 
to  minimize  any  confusion  concerning 
the  "accident/incident"  distinction  and 
to  bring  about  consistency  between  the 
FRA  Guide  and  other  rail  safety 
rt-gulations.  FRA  proposes  to  define 


"traiii  accident,"  "train  incident,"  and 
"non-train  incident"  separately. 

Thus,  a  "train  accident"  would  be 
defined  to  include  any  collision, 
derailment,  fire,  explosion,  act  of  God, 
or  other  event  involving  operation  of 
railroad  on-track  equipment  (standing  or 
m(Aing)  that  results  in  reportable 
damages  greater  than  the  current 
reporting  threshold  to  railroad  on-tra«  k 
equipment,  signals,  track,  track 
structures,  and  roadbed. 

A  "Iroj'n  incident"  would  be  defined 
as  an  event  involving  the  movement  of 
on-track  equipment  that  results  in  a 
reportable  casualty  but  does  not  c^use 
reporteble  damage  above  the  threshold 
established  for  train  .accidents. 

In  the  definition  of  "employee  human 
factor,"  the  reference  to  "cause  code 
506"  would  be  removed  as  obsolete  and 
replaced  by  the  term  "train  accident 
(  ause  codes  pertaining  to  non-railroad 
workers."  Additioneily,  the  term 
"employee  human  factor"  would  be 
changed  to  "worker  human  factor." 

The  definition  of  "medical  treatment" 
would  be  revised  to  include  any 
medical  care  or  treatment  beyond  "first 
aid"  regardless  of  who  provided  such 
treatment.  Medical  treatment  does  not 
include  diagnostic  procedures,  such  as 
X-rays  or  drawing  blood  samples. 

In  the  definition  of  "occupational 
illnes.^,"  the  reference  to  "his  or  her 
railroad  employment"  would  be 
replaced  with  the  phrase  "worker'.s 
railroad  employment." 

'RnUroaa"  would  be  defined  as  it  is 
ni  49  U.S.C.  20102  (formerly  contained 
in  the  Federal  Railroad  Safety  Act  of 
1970(45  U.S.C.  431(e)). 

b.  Proposed  new  definitions.  A  "day 
Jiway  from  work"  would  be  defined  as 
any  da\'  subsequent  to  the  day  of  the 
injury  or  diagnosis  of  occupational 
illness  that  a  railroad  worker  does  not 
report  to  work  for  reasons  associated 
with  his  or  her  condition. 

A  "day  of  restricted  work  aciivity'' 
would  be  defined  as  any  day  that  a 
worker  is  restriried  (as  defined  below) 
in  his  or  her  job  following  the  day  of  the 
injun,'  or  diagnosis  of  occupational 
illness. 

An  "establishmenf  would  be  defintnl 
iis  a  physical  location  where  businps.s  is 
conducted  or  where  services  or 
operations  are  fjerformed. 

"First  aid  treatment"  would  he 
ilefined  as  being  limited  to  simple 
procedures  u.sed  to  treat  minor 
conditions,  such  as  abrasions,  cuts, 
brui.ses,  or  splinters.  First  aid  treatment 
is  typically  confined  to  a  single 
treatment  and  does  not  require  sp«H:ial 
skills  or  procedures. 

"FRA  representative"  would  be 
defined  to  include  the  Associate 


Administrator  for  JJafety,  FRA;  the 
Associate  Administrator's  delegate 
(including  a  qualified  State  inspector 
acting  under  part  212  of  this  chapter), 
the  Chief  Counsel,  FRA;  or  the  Chief 
Counsel's  delegate. 

A  "non-train  incident"  would  be 
flefined  as  an  event  that  results  in  a 
reportable  casualty,  but  does  not  invuKi 
the  movement  of  on-track  equipment 
nor  cause  reportable  damage  above  the 
threshold  established  for  train 
accidents. 

In  the  definition  of  "person," 
independent  contractors  and  their 
employees  and  workers,  as  well  as 
volunteers  would  be  added  to  the 
current  fist  of  entities. 

A  "qualified  health  core  professional  ' 
would  be  defined  to  include  a 
professional  operating  within  the  srup* 
of  his  or  her  hcense,  registration,  or 
certification.  For  example,  an 
otolaryngologist  is  qualified  to  diagnose 
a  case  of  noise-induced  hearing  loss  an«l 
identify  potential  causal  factors,  but 
may  not  be  qualified  to  diagnose  a  rasf 
of  silicosis. 

A  "volunteer"  would  be  defineti  to 
include  individuals  who  willingly 
perform  a  service  for  the  reporting 
railroad,  who  do  not  receive  direct 
monetary  compensation  from  that 
railroad  and  who  are  not  involved  in 
either  (i)  the  operation  of  on-track 
equipment  or  (ii)  any  other  safety- 
sensitive  function  for  the  reportinj; 
railroad  as  described  in  §  209.303. 

"Work  environment"  would  be 
defined  as  the  physical  location, 
equipment,  materials  processed  or  used 
and  activities  of  a  worker  assouated 
with  his  or  her  work,  whether  on  or  oil 
the  railroad's  property, 

"Work  related"  vfouM  be  defined  to 
indude  any  incident,  activity,  exposure 
etc.  occurring  within  the  worlt 
environment. 

A  "worker  on  duty"  would  be  defiin  d 
as  an  individual  who  receives  direii 
monetary  compensation  from  the 
railroad  and  who  is  engaged  in  either  (i| 
the  operation  of  on-track  equipment  oi 
(ii)  with  any  other  safety-sensitive 
function  as  described  in  §  209.303. 

3.  Public  Examination  and  Use  of 
Reports  (§  225.7) 

In  §  225.7(a),  reference  to  "Executive 
Director"  would  be  removed  as  obsolete, 
and  would  be  replaced  with  "Offue  of 
Safety."  Thus,  written  requests  for  a 
copy  of  any  report  would  be  addressed 
to  the  Office  of  Safety  at  FRA. 

In  §  225.7(b),  "AccidenI  Reports  Ati" 
would  replace  the  erroneous  referetu:f 
to  "Accidents  Reports  Act." 
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4.  Reporting  of  Accidents/Incidents 
(§125.11) 

Section  225.11  would  be  revised  to 
rnflect  that  reports  identified  in  §  225.19 
submitted  via  magnetic  media  would  be 
due  within  30  days  after  the  end  of  the 
month  in  which  the  accident/incident 
occurred. 

5.  Primary  Groups  of  Accidents/ 
Incidents  (§225.*19) 

Proposed  revisions  to  §  223.19(a)  ar.d 
(b)  would  remove  reference  to  the 
current  threshold  of  "S6,300"  and 
would  replace  it  with  the  phrase 
"current  reporting  threshold  of  (insert 
current  reporting  threshold)." 

In  addition,  §225. 19(d).  which 
identifies  the  third  group  of  accidents 
("death,  injury  or  occupational  illness") 
tliat  are  to  be  reported  on  Form  FRA  F 
6180.55a,  would  be  simplified  to  read  as 
follows:  "Each  event  arising  from  the 
operation  of  a  railroad,  must  be  reported 
on  Form  FRA  F  6180.55a,  if  it  results  in 
(1)  death;  (2)  injury  to  any  person  that 
requires  medical  treatment;  (3)  injury  to 
a  railroad  worker  that  results  in  (i)  a  day 
away  from  work;  (ii)  restricted  work 
activity  or  job  transfer;  or  (iii)  loss  of 
consciousness;  or  (4)  occupational 
illness  of  a  railroad  worker. 

6.  Forms  (§225.21) 

In  addition  to  the  revisions  to  the 
titles  of  the  Forms  listed  in  §  225.21, 
reference  to  "Class  I  and  II  Une-haul  and 
terminal  and  switching  railroads"  in 
§  225.21(b),  would  be  removed  as 
obsolete,  and  replaced  with  "All 
railroads  subject  to  this  part." 

Because  FRA  is  proposing  deletion  of 
the  annual  summary  report  (as 
discussed  previously  in  this  NPRM), 
reference  to  Form  FRA  F  6180.45 
(entitled  "Annual  Summary  Report  of 
Railroad  Injury  and  Illness")  in 
§  225.25(f)  would  be  removed. 

The  proposed  logs/forms  discussed  in 
new  §§  225.25(a)  and  (b)  would  be 
added  to  the  hst  of  forms  as  §  225.21(h), 
(Form  FRA  F  6180.XX— Railroad 
Worker  Injury  and  Illness  Log),  and  as 
§  225.21(i).  (Form  FRA  F  6180.XX(a)— 
Rail  Equipment  Accident/Incident  Log). 
Additionally,  the  "Property  Damage 
Estimate  Worksheet  and  Record"  (Form 
FRA  F  6180.xx(b))  would  be  added  to 
the  list  of  forms  as  §  225.21(j). 

7.  Penalties  (§  225.29) 

Section  225.29  identifies  the  penahies 
FRA  may  impose  upon  any  person  that 
violates  any  requirement  of  this  part. 
Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  of 
this  part  will  be  subject  to  a  civil 
penalty  of  at  least  $500  and  not  more 


than  SI  0,000  per  violation.  Civil 
penp.lties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and  where  a  grossly  negligent  violation 
or  a  pattern  of  reper^ted  violations 
creates  an  imminent  huzard  of  death  or 
injury,  a  penalty  not  to  exceed  S20.noo 
per  vlfjlation  .iiay  be  assessed.  In 
addition,  each  day  a  violation  continues 
will  consiiti'.te  a  seprnte  of.fpnse. 
Finally,  a  person  m.ay  be  subject  to 
criminal  penalties  for  knowingly  and 
willfully  falsifying  reports  required  by 
these  regulations.  Appendi.x  A  provides 
the  revisions  to  the  schedule  of' 
penalties  under  part  225. 

8.  Access  to  Records  (Proposed  §225.41) 

FRA  inspectors  frequently  encounter 
reluctance  from  the  railroads  when 
examining  and  photocopying  claims 
department  records,  particularly 
railroad  worker  medical  records.  New 
§  225.41  would  provide  FRA 
representatives,  or  any  representative  of 
a  State  participating  in  investigative  and 
surveillance  activities  under  the  Federal 
railroad  safety  laws  and  regulations, 
access  to  all  records,  logs,  and 
supplementary  records  related  to  (a) 
rail-equipments  accidents/incidents, 
including  collisions  and  derailments;  (b) 
highway-rail  grade  crossing  accidents/ 
incidents;  and  (c)  death,  injuries,  and 
illnesses,  including  claims  and  medical 
records,  for  examination  and 
photocopying  (at  no  expense  to  the 
representative)  in  a  reasonable  manner 
during  normal  business  hours.  Further, 
a  penalty  has  been  proposed  for  each 
instance  the  railroad  denies  a 
representative  access  to  any  record,  log. 
and  supplementary  record  identified 
above. 

9.  Schedule  of  Penalties  (Proposed 
Revision  to  §  225.33) 

Appendix  B  would  be  redesignated  as 
Appendix  A  and  would  be  revised  to 
add  penalties  for  proposed  §  225.33, 
"Failure  to  adhere  to  Internal  Control 
Plan."  proposed  §  225.39,  "Failure  to 
Inform  Employer  of  Injury  and/or 
Illness"  and  "Failure  to  Provide  Worker 
with  a  Copy  of  Form  FRA  F 
6180.XX(a),"  and  proposed  §  225.41. 
"Access  to  Records."  Additionally,  the 
dual  entries  under  each  of  paragraphs 
(a),  (b),  and  (d)  of  §  225.12  would  be 
coded  "(1)"  and  "(2),"  respectively,  to 
allow  the  proper  entry  of  data  into 
FRA's  enforcement  database.  Further, 
the  penalties  for  violations  of  §  225.12(a) 
code  (2)  would  be  increased,  in  light  of 
the  1992  amendments  to  the  Federal 
Railroad  Safety  Act  which  increased  the 
minimum  penalty  and  settlement  to 
S500. 


10.  Revision  of  Title  49,  United  States 
Code  .  I 

On  July  5,  1994.  all  F.^deral  railroad 
safety  Jaws  were  simuitaneously 
repealed,  reenncicd  v.-ithout  substantive 
change,  and  recodified  as  positive  law 
m  Title  4;T  of  the  US.  Codo  by  Public 
Lav,-  \Q3-272.  Due  to  this  ch.mge.  pun 
225  would  be  amended  throughout  to 
reference  the  newly  codified  provisions. 

Regulatory  Impact 

Executive  Order  12,366  nr.d  DOT 
Pegulatory-  Policies  and  Procedures 

This  proposed  rulemaking  has  been 
evaluated  in  acco.'-dance  with  existing 
regulatory  policies  and  procedures  and 
is  considered  to  be  a  nonsignificant 
regulatory  action  under  DOT  policies 
and  procedures  (44  FR  11034:  February 
26.  197S).  This  NPRM  also  had  been 
reviewed  under  Executive  Order  12866 
and  is  considered  "nonsignificant" 
under  that  Order. 

Although  the  rulemaking  is 
"nonsignificant."  FRA  nonetheless  has 
prepared  a  regulatory  evaluation 
addressing  the  economic  impact  of  the 
proposed  rule.  The  regulatory 
evaluation  estimates  the  economic  costs 
and  consequences  of  this  proposed  rule 
as  well  as  its  anticipated  benefits  and 
impacts.  This  regulatory  evaluation  has 
been  placed  in  the  docket  and  is 
available  for  public  inspection  and 
copying  during  normal  business  hours 
in  Room  8201.  Office  of  Chief  Counsel, 
FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Copies  may  also 
be  obtained  by  submitting  a  written 
request  to  the"FR.\  Docket  Clerk  at  the 
above  address. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  proposed  rules  to  assess  tht-ir  impact 
on  small  entities,  unless  the  Secretary 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  is  no  direct  or  indirect  economic 
impact  on  small  units  of  government, 
businesses,  or  other  organizations. 
Therefore,  it  is  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
provisions  of  the  Regulatory  Flexibility 
Act. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  proposed 
information  collection  requirements. 
FRA  will  submit  these  information 
collection  requirements  to  the  Office  of 
Management  ajid  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
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Paperwork  Reduction  Act  of  1980, 44 
U.S.C  3501  et  seq.  FRA  has  endeavored 
to  keep  the  burden  associated  with  this 
proposal  as  simple  and  minimal  as 
possible.  The  s^irtions  that  contain  the 


new  and/or  revised  Information 
collection  requirements  and  the 
estimated  time  to  fulfill  each 
requirement  are  set  forth  in  the  table 
below.  Note  that  for  easy  reference. 


when  an  infbrmaticm  collection 
requirement  has  been  revised,  the  old 
burden  estimate  appears  in  parentheses 
beside  the  new  bxirden. 


Proposed  section 


225.19(c).  226.210)) 

225.19(d).  225.21(c) 


225.21(0) 
22521(d) 


225.19(b).  22521(e) 
225.21(a) 

22521(h).  22525(a) 
22521  (t).22S25(b). 

22521(D.22S2S<b). 

22525(e)  


225.33(a) 


225.37(b) 
22S.39(a) 
225.38(b) 


Brief  description 


Form  FRA  F  6180.54— RaH  Equipment  Accident/Incident  Re- 
port 

Form  FRA  F  61 80.65»— Railroad  Injury  and  Illness  Summaiv 

(Continuation  Sheet). 
Form  FRA  F  6180.5&-Ralroad  Injury  and  Illness  Summary  .... 
Form  FRA  F  6l80.5d-Annual  Railroad  Report  ol  Manhours 

and  Casualties,  by  State. 
Form  FRA  F  6180.57— Highway-Rail  Grade  Crossing  Accident/ 

Inddem  Report 
Form  FRA  F  6180.78— Notee  to  Railroad  Worker  Involved  in 

Rail    Equipment    Accident/Incident    Attributed    to    Worker 

Human  Factor;  Wortcer  Statement  Supplementing  Railroad 

Acckienl  Report. 
Form  FRA  F  61 80.xx— Railroad  Worker  Injury  and  INness  Log  . 
Fonn  FRA  F  6l80.w(a)— Rail  Equipment  Accident/tncxtent 

Log. 
Form  FRA  F  61 80 Jix— Property  Damage  Estimate  Worksheet 

and  Record. 
Monthly  List  of  Injuries  and  lOnesses  ..„ „.. 


Internal  Control  Plans 


FRA  F  Form  61 80.xx— Batch  Control  Form 

Emptoyer  Notification  _ 

Copy  of  Ra»oad  Worker  Injury  and  Illness  Log  to  Woiker 


New  burden  (estimated) 

2  hrs  . „ 

10  min _.„ 

45  min „ 

3  hrs  

4  hrs  

15  min 


30  min 
30  min 

45  min 


5  hrs  .... 


30    mia    (RR    with    400.000 

manhours  or  n>ore  excludmg 

Class  I  RR). 
10  mia   (RR  with  less  than 

400,000  manhours). 
NOTE:   Ok)   burden  estimate 

was  3   hours  annuaHy  per 

railroad. 
85  hrs.  (Ne\A^-  Class  I  RR). 
64      hrs.      (New— RR      with 

400.000  manhours  or  more 

excluding  Class  i  RR). 
18   hrs.   (New— RR  with 

than  400,000  manhours). 

10  min 

15  min ,  , 

5  min _ 


Pre\*xjs 
bwden 


(2  hrs.) 

(5  min.) 

(45  min.) 
Ohrs.) 

(3  hrs.) 

(15  mia) 


(22  min.) 
(New) 

(New) 

(Qassl 
RR) 


(New) 
(New) 
(New) 


All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  ^e  information.  FRA  solicits 
comments  on  the  accuracy  of  the 
estimates,  the  practical  utility  of  the 
information,  and  alternative  methods 
that  might  be  less  burdensome  to  obtain 
this  information.  Persons  desiring  to 
comment  on  this  topic  should  submit 
their  views  in  writing  to  Gloria  D. 
Swanson,  Federal  Railroad 
Administration,  400  Seventh  Street, 
SW..  Washington  DC  20590;  and  to  the 
FRA  Desk  Officer,  Regulatory  Policy 
Branch  (OMB  No.  2130-0500),  Office  of 
Management  and  Budget,  New 
Executive  Office  Bldg.,  726  Jackson 
Place,  NW.,  Washington.  DC  20530. 
Copies  of  any  such  comments  should 
also  be  submitted  to  the  docket  of  this 
rulemaking  at  the  address  provided 
above. 


These  revised  and/or  new  information 
collection  requirements  tognther  with 
the  unchanged  information  collection 
requirements  contained  in  49  CFR  part 
225  will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.Q  3501 
et  seq). 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
considaration  of  the  envirormiental 
impact  of  FRA  actions,  as  required  by 
the  National  Environmental  Policy  Act 
(42  U.SwC  4321  et  seq.),  other 
environmental  statutes,  Executive 
Orders,  and  DOT  Order  5610.1c.  It  has 
been  determined  that  this  proposed  rule 
vriW  not  have  any  effect  on  the  quality 
of  the  environment. 


Federalism  Implications 

This  proposed  rule  should  not  have  a 
substantial  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  In 
accordance  with  Executive  Order  12bl2, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

List  of  Subjects  in  49  CFR  Part  225 

Railroad  accident  reporting  rules. 

Railroad  safety. 

Request  for  Public  Comment 

FRA  proposes  to  amend  part  225  of 
title  49,  Code  of  Federal  Regulations,  as 
set  forth  below.  FRA  solicits  annments 
on  all  aspects  of  the  proposed  rule  and 
the  analysis  advanced  in  the 
explanation  of  the  proposed  rule, 
whether  through  written  submissions  or 
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participation  at  the  public  hearings,  or 
both.  FRA  may  make  changes  in  the 
final  rule  based  on  comments  received 
in  response  to  this  notice. 

The  Proposed  Rule 

In  consideration  of  the  foregoing,  FR.^ 
amends  part  225,  Title  49.  Code  of 
Federal  Regulations  to  read  as  follows; 

PART  225— {AMENDED] 

1 .  The  authority  citation  for  part  225 
is  amended  to  read  as  follows: 

Authority:  49  U.S.C.  20901.  20102.  322(a) 
21302.  21304.  20901.  formerly  codified  at  45 
l!.S.r..  38.  42,  43.  and  43a:  49  U.S.C.  20102- 
20103.  20107.  20108.  20110,  20131-20143 
21.^01-21302.  21304,  21311,  24002.  formerlv 
rodified  at  45  U.S.C.  431,  437,  and  438;  49 
r.S.C.  103,  49  U.S.C  20901-:'n902.  21302. 
formerly  codified  at  49  .\f)p.  U.S.C. 
iri5'i(e)il)(Ki;  Pub.  L.  103-272  and  49  CFK 
1.49  (c),(g).  and  (m). 

2.  By  revising  §  225.3  to  read  as 
follows: 

§225.3    Applicability. 

This  part  applies  to  all  railroads 
except — 

(a)  A  railroad  that  operates  freight 
trains  only  on  track  inside  an 
installation  which  is  not  part  of  the 
general  railroad  system  of  transportation 
or  an  owner  of  railroad  track  that  owns 
no  track  except  for  track  that  is  inside 
an  installation  that  is  not  part  of  the 
general  railroad  system  of 
transportation. 

(b)  Rail  mass  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 

(c)  A  railroad  that  exclusively  hauls 
passengers  inside  an  installation  that  is 
insular  or  that  owns  no  track  except  for 
track  used  exclusively  for  the  hauling  of 
passengers  inside  an  installation  that  is 
insular.  An  operation  will  not  be 
considered  insular  if  one  or  more  of  the 
following  exists  on  its  line: 

(1)  A  public  highway-rail  grade 
crossing  that  is  in  use; 

(2)  An  at-grade  rail  crossing  that  is  in 
use; 

(3)  A  bridge  over  a  public  road  or 
waters  used  for  commercial  navigation; 
or 

(4)  A  common  corridor  with  a 
railroad,  i.e.,  its  operations  are  within 
30  feet  of  those  of  any  railroad. 

3.  By  revising  §  225.5  to  read  as 
follows: 

§225.5    Definitions. 
As  used  in  this  part — 
Arising  from  the  operation  of  a 

railroad  includes  all  activities  of  a 

railroad  that  are  related  to  the 

performance  of  its  rail  transportation 

business. 


Day  away  from  work  is  any  day 
subsequent  to  the  day  of  the  injury  or 
diagnosis  of  occupational  illness  that  a 
railroad  worker  does  not  report  to  work 
for  reasons  associated  with  his  or  her 
condition. 

Day  of  restricted  work  activity  is  any 
day  that  a  worker  is  restricted  (as 
defined  below)  in  his  or  her  job 
following  the  day  of  the  injury  or 

diagnosis  of  occupational  illness.  ' 

Establishment  means  a  single  physical 
location  where  business  is  conducted  or 
where  services  or  operations  are 
performed,  for  example,  an  operating 
division,  general  office,  and  major 
installation,  such  as  a  locomotive  or  car 
repair  or  construction  facilitv. 

First  aid  treatment  means  treatment 
li.Tsited  to  simple  procedures  u.sed  to 
treat  minor  conditions,  such  as 
abrasions,  cuts,  bruises,  and  splinters. 
First  aid  treatment  is  typically  confined 
to  a  single  treatment  and  does  not 
require  special  skills  or  procedures. 

FRA  representative  means  the 
Associate  Administrator  for  Safety. 
FR/V;  the  Associate  Administrator's 
delegate  (including  a  qualified  State 
inspector  acting  under  part  212  of  this 
chapter);  the  Chief  Counsel,  FRA;  or  the 
Chief  Counsel's  delegate. 

Highway-rail  grade  crossing  means  a 
location  where  a  public  highway,  road, 
street,  or  private  roadway,  including 
associated  sidewalks  and  pathways, 
crosses  one  or  more  railroad  tracks  at 
grade. 

Joint  operations  means  rail  operations 
conducted  on  a  track  used  jointly  or  in 
common  by  two  or  more  railroads 
subject  to  this  part  or  operation  of  a 
train,  locomotive,  car,  or  other  on-track 
equipment  by  one  raikoad  over  the 
track  of  another  railroad. 

Medical  treatment  includes  any 
medical  care  or  treatment  beyond  "first 
aid"  regardless  of  who  provides  such 
treatment.  Medical  treatment  does  not 
include  diagnostic  procedures,  such  as 
X-rays  and  drawing  blood  samples. 

Non-train  incident  means  an  event 
that  results  in  a  reportable  casualty,  but 
does  not  involve  the  movement  of  on- 
track  equipment  nor  cause  reportable 
damage  above  the  threshold  established 
for  train  accidents. 

Occupational  illness  means  any 
abnormal  condition  or  disorder  of  a 
railroad  worker,  other  than  one  resulting 
from  injurj'.  caused  by  environmental 
factors  associated  with  the  worker's 
railroad  employment,  including,  but  not 
limited  to,  acute  or  chronic  illnesses  or 
diseases  that  may  be  caused  by 
inhalation,  absorption,  ingestion,  or 
direct  contact. 

Person  includes  all  categories  of 
entities  covered  under  1  U.S.C.  1, 


including,  but  not  hmited  to.  a  railroad; 
any  manager.  super\-isor.  official,  or 
other  employee  or  agent  of  a  railroad; 
any  owner,  manufacturer,  lessor,  or 
lessee  of  railroad  equipmer*,  track,  or 
facilities;  any  independer.     ontractor 
providing  goods  or  services  to  a 
railroad;  any  volunteer  providing  goods 
or  services  to  a  railroad;  and  any 
employee  of  such  owTier,  manufacturer, 
lessor,  lessee,  or  independent 
contractor. 

Qualified  health  care  professional  is  a 
health  care  professional  operating 
within  the  scope  of  his  or  her  licen.se, 
registration,  or  certification.  For 
e.xample,  an  otolar\-ngoIogist  is  qualified 
to  diagnose  a  case  of  noise-induced 
hearing  loss  and  identif)-  potential 
causal  factors,  but  may  not  be  qualified 
to  dia?;nose  a  case  of  silicosis. 

Bail  road  means  any  form  of  non- 
highw?y  ground  transportation  that  run 
on  rails  or  electro-magnetic  guideways, 
including  (1)  commuter  or  other  short- 
haul  railroad  passenger  senice  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  railroad  senice  that 
was  operated  by  the  Consolidated  Rail 
Corporation  as  of  Jai}uar>  1,  1979,  and 
(2)  high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  ihcy  use  new- 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Railroad  worker  human  factor 
includes  any  of  the  accident  causes 
signified  by  the  train  accident  cause 
codes  listed  under  "Train  Operation — 
Human  Factors"  in  the  current  "FR^ 
Guide  for  Preparing  Accident/Incident 
Reports."  except  for  those  train  accident 
cause  codes  pertaining  to  non-railroad 
workers. 

Train  accident  means  any  collision, 
derailment,  fire,  explosion,  act  of  God. 
or  other  event  involnng  operation  of 
railroad  on-track  equipment  (standing  or 
moving)  that  results  in  damages  greater 
than  the  current  reporting  threshold  to 
railroad  on-track  equipment,  signals, 
track,  track  structiires,  and  roadbed. 

Train  incident  means  any  event 
involving  the  movement  of  on-track 
equipment  that  results  in  a  reportable 
casualty  but  does  not  cause  reportable 
damage  above  the  current  threshold 
established  for  train  accidents. 

Volunteer  includes  individuals  who 
wilhngly  perform  some  sort  of  service 
for  the  reporting  railroad  without 
receiving  direct  monetary  compensation 
from  that  railroad  and  are  not  engaged 
in  either  (1)  the  operation  of  on-track 
equipment  or  (2)  any  other  rail  safety- 
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sensitive  function  for  the  reporting 
railroad  as  described  in  §  209.303  of  this 
chapter. 

Work  environment  is  the  physic:ai 
location,  equipment,  materials 
processed  or  used,  and  activities  of  a 
railroad  worker  associated  with  his  or 
her  work,  whether  on  or  off  the 
railroad's  property. 

Work  related  means  related  to  any 
incident,  activity,  exposure,  or  the  like 
occurring  within  the  work  environment. 

Worker  on  duty  includes  individuals 
who  receive  monetary  compensation 
from  the  reporting  railroad,  and  who  are 
engaged  in  either  (1)  the  operation  of 
on-track  equipment  or  (2)  any  other  rail 
safety-sensitive  function  for  the 
reporting  railroad  as  described  in 
§209.303. 

4.  By  removing  "Executive  Director" 
in  the  third  sentence  in  §  225.7(a)  and 
adding  in  lieu  thereof  "Office  of  Safety" 
and  by  removing  "Accidents  Reports 
Act"  in  the  first  sentence  in  §  225.7(b) 
and  adding  in  lieu  thereof  "Accident 
Reports  Act". 

5.  By  revising  the  second  sentence  in 
§  225.11  to  read  as  follows: 

• 

§225.11    Reporting  of  accidents/incidents. 
•  *  *  The  report  must  be  made  on  the 
forms  prescribed  in  §  225.21  in  hard 
copy  or,  alternatively,  by  means  of 
magnetic  media,  as  prescribed  in 
§  225.37,  and  must  be  submitted  within 
30  days  after  expiration  of  the  month 
during  which  the  accidents/incidents 
occurred.  *  *  * 

6.  By  revising  the  second  sentence  in 
§^225. 19(b),  by  revising  the  first,  third, 
and  fifth  sentences  of  §  225.19(c),  and 
by  revising  §  225.19(d)  to  read  as 
follows: 

•  *         •         •         • 

(b)  •  *  *  In  addition,  whenever  a 
highway-rail  grade  crossing  accident/ 
incident  results  in  damages  greater  than 
the  current  reporting  threshold  to 
railroad  on-track  equipment,  signals, 
track,  track  structures,  or  roadbed,  that 
accident/incident  must  be  reported  to 
the  FRA  on  Form  FRA  F  6180.54.  *   *   * 

(c)  *  *  *  Rail  equipment  accidents/ 
incidents  are  collisions,  derailments, 
fires,  explosions,  acts  of  God,  or  other 
events  involving  the  operation  of 
railroad  on-track  equipment,  signals, 
track,  track  equipment  (standing  or 
moving)  that  result  in  damages  greater 
than  the  current  reporting  threshold  to 
railroad  on-track  equipment,  signals, 
tracks,  track  structures,  or  roadbed, 
including  labor  costs  and  the  costs  for 
acquiring  new  equipment  and  material. 

*  *  *  If  the  property  of  more  than  one 
railroad  is  involved  in  an  accident/ 
incident,  the  reporting  threshold  is 
calculated  by  including  the  damages 


suffered  by  all  of  the  railroads  involved. 
'  '  *  The  reporting  threshold  will  be 
reviewed  periodically  and  will  be 
adjusted  every  vear. 

(d)  Group  III — Death,  injury,  or 
occupational  illness.  Each  e\ent  arising 
from  the  operation  of  a  railroad,  must  be 
reported  on  Focm  FR.A  F  6180. .'laa.  if  it 
results  in: 

(1)  Death; 

(2)  hijurj'  to  any  pei-soji  thiit  requir-i^s 
medical  treatment; 

(3)  Injury  to  a  railroad  worker  thai 
results  in: 

(i)  A  day  away  from  work; 
(ii)  Restricted  work  ac  tivity  nr  job 
transfer;  or 
(lii)  Loss  of  consciousness,  or 

(4)  Occupational  illness  of  a  railroad 


worker. 
7.  By 


revising  the  fourth  sentence  in 
<5  225.21  (b),  by  removing  §  225.21  (f)  and 
redesignating  §§225.21(g)  and  225.21(h) 
as  §§225.21(0  and  225.21(g), 
respactively  and  by  adding  new 
§§  225.21(h),  (i).  and  (j)  to  read  as 
follows: 
•  •         •         •  » 

(b)  *  *  *  All  railroads  subject  to  this 
part,  must  show  on  this  form  the  total 
number  of  locomotive  train  miles,  motor 
train  miles,  and  yard  switching  miles 
run  during  the  month,  computed  in 
accordance  with  Train-Mile, 
Locomotive-Mile,  Car-Mile,  and  Yard 
Switching  accounts  in  the  Uniform 
System  of  Accounts  for  Railroad 
Companies  prescribed  by  the  Interstate 
Commerce  Commission  in  49  CFR  part 
1200. 

•  *  •  *  » 

(h)  Form  FFL^  F  61 80.x.\— Railroad 
Worker  Injury  and  Illness  Log.  Form 
FRA  F  6180.XX  shall  be  used  by  the 
railroads  to  record  all  reportable  and 
recordable  injuries  and  illnesses  to 
railroed  workers  for  each  establishment. 
This  form  shall  be  completed  and 
maintained  in  accordance  with  the 
requirements  set  forth  in  §  225.25. 

(i)  Form  FHA  F  6180. x.\(a}— Roil 
Equipment  Accident/Incident  Log.  Form 
FRA  F  6180.xx(a)  shall  be  used  by  the 
railroeds  to  record  all  reportable  and 
recordable  rail  equipment  accidents/ 
incidents  for  each  establishment.  This 
form  shall  be  completed  and  maintained 
in  accordance  with  the  requirements  set 
forth  in  §225.25. 

(j)  Form  FRA  F  6ia0.xxlb}— Property 
Damage  Estimate  Worksheet  and 
Record.  Form  FRA  F  6180.xx(b)  shall  be 
used  by  the  railroads  to  determine  the 
total  accident  cost  for  any  rail 
equipment  accident/incident.  This  form 
shall  be  completed  in  accordance  with 
instructions  on  the  form  and  in  the 


current  "FRA  Guide  for  Preparing 
Accident/Incident  Reports"  and- shall  he 
maintained  in  accordance  with  the 
requirements  set  forth  in  §225.25. 
a.  By  revising  §  225.25  to  read  as 
follows: 

§225.25    Recordkeeping. 

(a)  Each  railroad  shall  maintain  the 
Railroad  Worker  Injury  and  illness  Log 
(Form  FRA  F  6180.xx)  of  all  reportable 
and  recordable  injuries  and  illnesses  ^n 
railroad  workers  for  each  railroad 
establishment,  including,  but  not 
limited  to,  an  operating  division, 
general  office,  and  major  installation 

-  such  as  a  locomotive  or  car  repair  or 
construction  facility. 

(b)  Each  railroad  shall  maintain  the 
Rail  Equipment  Accident/Incident  Log 
(Form  FRA  F  6180.xx(a))  and  Property 
Damage  Estimate  Worksheet  and  Record 
(Form  FRAP  6180.xx{b))  of  reportable 
and  recordable  collisions,  derailments, 
fires,  explosions,  acts  of  God,  or  other 
events  involving  the  operation  of 
railroad  on-track  equipment,  signals, 
track,  or  track  equipment  (standing  or 
moving)  that  result  in  damages  to 
railroad  on-track  equipment,  signals, 
tracks,  track  structures,  or  roadbed. 
including  labor  costs  and  all  other  co.sts 
for  repairs  or  replacement  in  kind  for 
each  railroad  establishment. 

(c)  Each  railroad  must  enter  each 
reportable  and  recordable  injury  and 
illness  and  each  reportable  and 
recordable  rail  equipment  accident/ 
incident  on  the  appropriate  log,  as 
required  by  paragraphs  (a)  and  fb)  of 
this  section,  as  early  as  practicable  but 
no  later  than  seven  working  days  after 
receiving  information  that  an  injury  or 
illness  or  rail  equipment  accident/ 
incident  has  occurred. 

(d)  The  logs  required  under 
paragraphs  (a)  and  fb)  of  this  section 
may  be  maintained  at  the  local 
establishment  or  alternatively,  at  a 
centrahzed  location.  If  the  logs  are 
maintained  at  a  centralized  location,  but 
not  through  electronic  means,  a  paper 
copy  of  the  logs  that  is  current  within 
35  days  of  the  month  to  which  it  applies 
must  be  available  for  thatestablishment. 
If  the  logs  are  maintained  at  a 
centralized  location  through  electronic 
means,  then  the  logs  for  that 
establishment  must  be  available  lor 
review  in  a  hard  copy  format  within 
four  business  hours  of  FRA's  request. 

(e)  A  fisting  of  all  reported  injuries 
and  occupational  illnesses  for  the 
previous  month  shall  be  posted  in  a 
conspicuous  location  at  each  railroad 
establishment  wathin  30  days  after 
expiration  of  the  month  during  which 
the  injuries  and  illnesses  occurred.  This 
listing  shall  be  posted  in  a  conspicuous 
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location  so  that  jt  may  be  observed  by 
workers  at  that  establishment  and  shall 
remain  continuously  displayed  for  at 
least  60  consecutive  days.  Incidents 
reported  for  workers  at  that 
establishment  shall  be  displayed  in  date 
sequence. 

(1)  The  listing  shall  contain  the 
following  information: 

(il  Name  and  address  of  the 
establishment; 

(ii)  Calendar  year  of  the  cases  being 
displayed; 

(iii)  Incident  number  used  to  report 
case; 

(iv)  Date  of  injury  or  illness; 

(v)  Location  of  incident; 

(vi)  Regular  job  title  of  worker  injured 
or  ill: 

(vii)  Description  of  the  injury/ 
condition; 

(viii)  Number  of  days  absent  from 
work  at  time  of  posting; 

(ix)  Number  of  days  of  work 
restriction  at  time  of  posting: 

(x)  Date  of  death,  if  worker  died; 

(xi)  Annual  average  number  of 
railroad  workers  reporting  to  this 
establishment; 

(xii)  Name,  title,  phone  number,  and 
signature  of  preparer;  and 

(xiii)  Date  of  report. 

(2)  When  there  were  no  reportable 
injuries  or  occupational  illnesses 
associated  with  an  establishment,  the 
posting  shall  make  reference  to  this  fact. 

9.  By  revising  the  first  sentence  in 
§  225.27(a)  and  by  adding  nv.w 
§  225.27(c)  as  follows: 

§225.27    Retention  of  records. 

_    (a)  Each  railroad  must  retain  all  logs, 
and  listings,  required  by  §  225.25  for  at 
least  5  years  after  the  end  of  the 
calendar  year  to  which  they  relate. 


(c)  Each  railroad  must  identify  one  or 
more  central  locations  where  all  reports 
filed  under  §  22&.21  are  maintained  and 
available  for  photocopving  as  addressed 
in  §225.41. 

10.  By  removing  "$250"  in  the  first 
sentence  in  §225.29  and  adding  in  lieu 
thereof  "$500". 

1 1.  By  adding  new  §  225.33  as 
follows: 

§  225.33    Internal  Control  Plans. 

(a)  Each  railroad  must  maintain  a 
written  Internal  Control  Plan  that  shall 
include,  at  a  minimum,  each  of  the 
following  components: 

(1)  A  brief  description  of  the  railroad 
organization,  including  identification  of 
(i)  all  components  that  regularly  come 
mto  possession  of  information  pertinent 
to  the  preparation  of  reports  under  this 
part  (e.g.,  medical,  claims,  and  legal 


departments;  operating,  mechanical, 
and  track  structures  departments; 
payroll,  accounting,  and  personnel 
departments);  (ii)  the  name  and  title  of 
each  railroad  reporting  officer;  (iii)  the 
name  and  title  of  each  manager  of  such 
components,  by  component;  and  (iv)  all 
officers  to  whom  managers  of  such 
components  are  responsible,  bv 
component. 

(2)  Identification  (categoricaliv  or 
individually)  of  all  positions  within  the 
components  identified  in  paragraph 
(a)(1)  of  this  section  whose  incumbents 
have  access  to  such  information  and 
responsibility  for  transfemng  the 
information  to  the  railroad  reporting 
officer. 

(3)  Procedures  for  timely,  periodic 
transfer  of  information  to  the  railroad 
reporting  officer  from  each  component 
identified  in  paragraph  (a)(1)  of  this 
section,  including  transfer  of  updated  or 
corrected  information,  and  notification 
that  a  new  claim  has  been  opened  by  a 
railroad  worker. 

(4)  Specification  of  the  railroad  officer 
responsible  for  auditing  the 
performance  of  the  reporting  function,  a 
statement  of  the  frequMicy  (not  less  than 
once  per  calendar  year)  with  which 
audits  are  conducted,  and  a  description 
of  the  place  where  the  most  recent  audit 
report  may  be  found  for  inspection  and 
photocopying. 

(5)  Identification  of  any  computerized 
databases  necessary  or  useful  in 
gathering  or  verifying  data  required  to 
be  reported  under  this  part,  the  fields 
within  such  databases  that  are  necessarv 
or  useful  for  this  purpose,  and  the 
officers  and  workers  responsible  for 
maintaining  or  accessing  this  data  for 
purposes  of  this  part. 

(6)  A  description  of  the  m.ethod  by 
which  all  pertinent  officers  and  workers 
of  the  railroad  having  responsibility  for 
information  required  to  be  reported  are 
apprised  of  their  responsibilities, 
including  any  training  necessary  to 
make  such  (officers  and  workers  aware  of 
the  duty  of  U;e  railroad  to  report  the 
information  in  question. 

(7)  A  procedure  for  resolving,  within 
the  railroad,  whether  conditions  or 
events  of  claimed  or  marginal 
reportability  are  properly  reportable. 

(8)  Procedures  and  assignment  of 
responsibility  for  development  and 
accurate  reporting  of  normalizing 
statistics  (train  miles,  work  hours). 

(b)  Each  railroad  must  make  a 
reasonable  and  conscientious  effort  to 
adhere  to  the  Plan. 

12.  By  adding  new  §  225.37  as 
follows: 


§225.37 
transfer. 


Computer  magnetic  media 


(a)  A  railroad  has  the  option  of 
submitting  the  following  reports, 
updates,  and  amendments  by  way  of 
magnetic  media  (computer  diskette  ui 
magnetic  tapp):  the  Rail  Equipment 
Accident/Incident  Report  (Form  FR.\  F 
6180.54).  the  Pviiiroad  Lijurv  and  Illness 
Summary  (Continuation  Sheet)  (F'onn 
FRA  F  eiso.SSa).  and  the  Highwav-Rail 
Grade  Crossing  Accident/Incident 
Report  (Form  FRA  F  6180.57). 

(b)  Each  railroad  utilizing  the 
magnetic  media  option  shall  submit  the 
following: 

(1)  the  computer  diskette  or  magnetic 
tape; 

(2)  a  batch  control  form,  signed  by  the 
railroad's  reporting  officer,  as  prescribed 
in  the  "FRA  Guide  for  Preparing 
Accident/Incident  Reports";  and 

(3)  a  notarized  hard  copy  of  the 
Railroad  Injur>'  and  Illness  Summan, 
(Form  FRA  F  6180.55).  signed  by  the 
railroad's  reporting  officer. 

(c)  In  addition  to  fulfilling  the 
requirements  stated  in  paragraph  (b)  of 
this  section,  the  railroad  must  also 
submit  the  hard  copy  report(s)  for  each 
accident/incident  it  reports  by  means  of 
magnetic  media  during  an  initial  three- 
month  assimilation  period.  The  three- 
month  assimilation  period  will  begin 
whenever  the  magnetic  media  and  hard 
copies  of  the  report  are  in  total 
agreement,  as  determined  in  writing  hv 
FRA.  ^     " 

13.  By  adding  new  §  225.39  to  read  as 
follows: 

§  225.39    Employer  Notification  and  Copy 
of  "Railroad  Worker  Injury  and  Illness  Log" 
to  Worker. 

(a)  Each  railroad  worker  must^nolify 
his  or  her  employer,  in  writing,  of  any 
reportable  or  recordable  injury  or  illness 
within  seven  calendar  says  of  either 
incurring  that  reportable  or  recordable 
injury  or  illness  or  obtaining  knowledge 
of  incurring  such  injur\'  or  illness. 

(b)  Each  railroad  shall  provii-e  the 
worker  whose  injur)-  or  illnes;  i  - 
reported  on  the  Railroad  Worker  Injurv 
and  Illness  Log.  Form  FR.^  F  6180..XX! 
with  a  copy  of  such  log  within  seven 
calendar  days  of  completing  the  log. 

14.  By  adding  new  §  225.41  to  read  as 
follows: 

§  225.41    Access  to  records. 

All  reports,  logs,  plans,  and  records 
(including  relevant  claims  and  medical 
records)  provided  for  in  this  part  shall, 
upon  request,  be  made  available  to  any 
representative  of  the  Federal  Railroad 
Administration  or  of  a  State  agency 
participating  in  investigative  and 
surveillance  activities  under  Part  212  of 
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this  chapter,  for  examination  and 
photocopying  in  a  reasonable  manner 
during  normal  business  hours  at  a 
cpntral  locations(s)  identified  pursuant 
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to*}  225.27(c).  Such  representatives 
shell  display  proper  credentials  when 
requested. 

15.  By  refno\  ing  Appendi.x  A. 


16.  Bv  redesignating  Appendix  B  as 
Appendix  A  and  by  revising  neuiy 
redesignated  Appendix  A  to  read  hs 

follows: 


Appendix  A  to  Part  225.— Schedule  of  Civsl  Penalties 


Section  (including  computer  code,  i1  applicable) 


225.9    Telephonic  reports  of  certain  accidents/incidents 

225.11     Reports  o(  accidents/incidents 
225.12(a): 
Failure  to  file  Railroad  Wort<er  Human  Factor  Attachment  properly: 

(1)  Worker  identified  

(2)  No  worker  identified  

225.12(b): 

(1)  Failure  to  notify  worker  propierly  

(2)  Notification  of  worker  not  involved  in  accidern 
225.12(c): 

Failure  of  employing  railroad  to  provide  requested  information  DrcDeriv 
225.12(d): 

(1)  Failure  to  revise  report  when  identity  becomes  known  

(2)  Failure  to  notify  after  late  identification 
2?5.12(f)(1):. 

Submission  of  notice  if  worker  dies  as  result  of  the  reported  accident 
225.12(g): 

Willfully  false  accident  statement  by  worker  

225.13    Late  reports 

225.17(d)    Alcohol  or  drug  involvement  

225.23    Joint  operations  „ ; 

Recordkeeping  

Retention  of  records , 

Failure  to  adhere  to  Internal  Control  Plan  ._ 


225.25 
225.27 
225.33 
225.39: 

(1)  Failure  to  inform  employer  of  mjury/illness  

(2)  Failure  to  provide  worker  with  a  copy  of  Form  FRA  F  6l80.XX(a) 
225.41  Access  to  records   ..: 


Violation 


Si. 000 
2.500 


2.500 
l.OCO 

2.500 
2.500 

1.000 

2,500 
2.5C0 

2.500 


2.500 
2,500 

(') 
2.5C0 
1,000 
2.500 


2.500 
2,500 


Wi:Hl;(  vKila- 
t^on 


S2.000 
5  000 


5.CC0 
2  ceo 

5C00 
5.000 

^.000 

5.C00 
5.000 

5.0C0 

£.000 
5.000 
£000 

(') 
5.000 
2.000 
5.000 

1.000 
5.000 
5.000 


S20 
tJon 


s  rataJ^ir,  5;;,Lss;r;;- =?  ^ 


1 7.  In  addition  to  the  amendments  set 
forth  above,  in  49  CFR  part  225  remove 
the  word  "rail-highway'"  and  add,  in  its 
place,  the  word  "highway-rail"  in  the 
following  places: 

(a)  §§  225.5(b)(1)  and  (h): 

(b)§225.12{b)(2)(,in,       • 

(c)  §225.13: 

(d)§225  15(c.); 


(P)t»§  225.19  (a)  and  (b):  and 
(f)§  225.21(e); 

18,  In  part  225,  all  references  !o  ",' 
employee  '  are  revised  to  read  "a 

\\  orker". 

19.  In  part  225.  all  references  to 
'eniplmee  '  and  "employ pes"  are 


reyjsed  to  re«d  "worker" 
respf(,ti\p|\ . 


■\Mirkers' 


Issued  in  Washington,  EC  or,  A..>:..<;i  s 
1994. 

(olene  M.  M{>litoris, 

Frdfral  Ha:  I  rood  Adminsfiralor 

Note:  Appendices  1  through  18  ere 
published  for  informational  purpc^e»  <  :.\ 
and  will  nut  be  codified  in  the  Cc ot  t  f 

Ft>dei-;il  Regulations. 
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PROPOSED 


FRA  BATCH  CONTROL  FOR  MAGNETIC  MEDU 


Rail  Equipment  AccMent/lBcident  Report  (Form  FRA  F  618034) 


Number  of  records  on  the  tape  or  diskette 


Total  equipment  damage  (Field  Number  66,  Field  Name  EQPDMG)  for  all  records  submitted 


Total  track  damage  (Field  Number  67,  Field  Name  TRKDMG)  for  all  records  submitted 


TotaJ  number  of  cars  in  the  consist  (the  sum  of  the  fields  LOADF 1 ,  LOADP 1  EMPTYFl 
EMPTYPl ,  and  CABOOSE  1  -  Field  Numbers  56,  57,  58,  59,  and  60,  respectively)  for 
all  records  submitted 


Highway-Rail  Grade  Crouins  Acckleflt/lBcident  Report  (Form  FRA  F  618037) 


"Number  of  records  on  the  tape  or  diskette 


Total  vehicle  damage  (Field  Number  56,  Field  Name  VEHDMG)  for  all  records  submitted 


Total  number  ofoccupants  killed  (Field  Number  59,  Frcld  Name  tOTKLD)  for  all  records 
submitted 


Total  number  ofoccupants  (Field  Number  61 ,  Field  Name  TOTOCC)  for  all  records  submitted 


Railroad  Injury  and  Dlncfi  Summary  (ContinuatioD  Sheet)  (Form  FRA  F  618035a) 


Number  of  records  on  the  tape  or  diskette 


Total  number  of  lost  work  days  (Field  Number  1 1 ,  Field  Name  DAYSABS) 
for  a!!  records  submitted 


Total  number  of  days  of  restncted  activity  (Field  Number  1 2,  Field  Name 
DAYSRES)  for  all  records  submitted 


Name  of  Reporting  Officer  (Type  or  Print) 

Signature  of  Reporting  Officer 

Date 
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Proposed  Circumstance  Codes — 
Physical  Act  Engaged  in  at  Time  of 
Incident 

Examples: 
Physical  Act  =  Adjusting  Coupler/ 

Drawbar  =  01 
Physical  Act  =  Standing  =  60 

Code  List 

01  Adjusting  Coupler/Drawbar 

02  Applying/Removing  Anchors 

03  Bending 

04  Carrying 

05  Chaining/Cabling  Car/Locomotive 

06  Cleaning  Car 

07  Cleaning  Engine 

08  Cleaning  (Other) 

09  Climbing 

10  Coupling/Uncoupling  Air  Hoses 

11  Coupling/Uncoupling  Steam  Hoses/ 
Electric  Cables 

12  Crawling  Under 

13  Crossing 

14  Cutting  Brush 

15  Cutting  Rail 

16  Cutting  (Other) 

17  Digging 

18  Driving  (Use  for  Motorized  Vehicles 
Only) 

19  Fueling 

20  Getting  Off 

21  Getting  On 

22  Handling  Material  (General) 

23  Handling  Poles 

24  Handling  Rail 

25  Handling  Ties 

26  Handling  Tie  Plates 

27  Handling  Wheels/Trucks 

28  Handling  (Other) 

29  Horseplay 

30  Inspecting  Car 

31  Inspecting  Train 

32  Inspecting  (Other) 

33  Jumping 

34  Laying  Material 

35  Lifting  Equipment 

36  Lifting  Material 

37  Nipping  Ties 

38  Opening/Closing  Door 

39  Opening/Closing  Window 

40  Operating  Derail 

41  Operating  Hand  Brake 

42  Operating  Machinery  (Except 
Power  Tool) 

43  Operating  Power  Tool 

44  Operating  Switch 

45  Operating  (Other) 

46  Passing  Signals 

47  Performing  Rerailing 

48  Performing  Maintenance  (General) 

49  Performing  (Other) 

50  Pulling 

51  Pulling  Pin  Lifter/Operating 
Uncoupling  Lever 

52  Pulling  (Other) 

53  Pushing 

54  Resting 

55  Riding  In/On 


56  Running 

57  Sitting 

58  Sleeping 

59  Spiking 

60  Standing 

61  Using  Fusee 

62  Using  Hand  Tool 

63  Using  Jack 

64  Using  Other  Equipment 

65  Walking 

66  Welding 

99  Act  Not  Otherwise  Classified 

Proposed  Location  of  Person 

Examples: 
Location  =  Between  Cars  =  10 
Location  -  Ladder  =  13 

Code  List 

01     On-Track  Equipment  in  Service 

01  Between  Cars/Locomotive 

02  Bunk/Outfit  Car 

03  Caboose 

04  Engine-2  Locomotive 

05  Freight  Car 

06  Maintenance-of-Way  On-Track 
Equipment 

07  Passenger  Car  (Train  Only) 
10    Office  Buildings,  Locomotive 

Facilities,  Car  Repair  Facilities, 
Yard  Offices  (Inside  or  Outside) 

10  Between  Cars/Locomotives 

11  Chair 

12  Elevator 

13  Ladder  (Not  on  a  Ceu- or 
Locomotive) 

14  On  Car 

15  On  Locomotive 

16  Parking  Lot 

17  Platform/Ramp 

18  Stairs 

19  Under  Car 

19a    Under  Locomotive 
20    Railroad  Yards  and  Right  of  Way 

20  Beside  Track 

21  Between  Rails 

22  Between  Tracks 

23  Bridge/Trestle 

24  Excavation 

25  Kubota 

26  Track  Structure 

27  Tunnel 

30    Railroad  Elevated  Structures 

30  Pole 

31  Scaffold 

32  Tower 

40    Specialized  Operations 

40  Container  on  Flat  Car/Trailer  on 
Flat  Car 

41  Ship/Boat/Barge 
60    Highway  Vehicles 

60  Company  Automobile 

61  Company  Truck 

62  Company  Van 

63  Leased  Automobile 

64  Personal  Automobile 

65  Taxi 

90    Location  Not  Otherwise  Classified 
90    Off  Railroad  Property 


91     On  Railroad  Property 
Proposed  Unusual  Event 

(Initial  or  Outside  Occurrence) 
Examples: 

Cause  -  slack  action  =  32 

Cause  =  hard  coupling  =  17 

Code  List 

01  Animal  Bite 

02  Assaulted  by  Worker 

03  Assaulted  by  Non-worker 

04  Cave-in 

05  Close  Clearance 

06  Clothing  Caught  In 

07  Collision 

08  Defective  Equipment 

09  Derailment 

10  Electrical  Shock/Flash 

1 1  Emergency  Application  Air  Brakes 

12  Explosion/Detonation  (One-time 
sudden  event) 

13  Fire/ Violent  Rupture 

14  Hair  Caught  In 

15  Hand  Caught  In 

16  Harassed 

17  Hard  Coupling 

18  High  Wind 

19  Highway  Grade  Crossing  Incident 
(When  casualty  resulted  from  HGX 
accident) 

20  Inadequate  Ventilation 

21  Insect  Bite 

22  Lightening 

23  Noise  (Sustained  long-term)  \ 

24  Not  Work-related 

25  Object,  Falling 

26  Object,  Throvra 

27  Obstruction  Incident 

28  Oil/Grease  on  Surface 

29  Other  Slippery  Substance  on 
Surface 

30  Other  (Environmental  conditions) 

31  Overturned 

32  Slack  Action 

33  Snow/Ice 

34  Sudden  Stop/Start 

35  Tornado 

36  Train/Track  Motor  Car  Collision 
(Not  auto  and  train  at  crossing) 

37  Unexpected  Movement 

38  Vandalism 

98  Event  Not  Otherwise  Classified 

99  None 

Proposed  Result  of  the  Occurrence 

Examples: 

Result  =  struck  and  run  over  =  27 
Result  =  slipped  =  22 

Code  List 

01  Aggravation  of  Old  Injury 

02-  Caught  Between  Equipment 

03  Caught  Between  Material 

04  Caught  Between  Shifted  Lading 

05  Caught  in  Machinery 

06  Caught  in  Switch 

07  Contact  (Electrical,  with) 


i 
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08 
09 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


Emotional  Stress 

Exertion 

Exposure  (to  heat,  c  oJH  extrr-mes. 

noise,  etr.) 

Fell  Against 

Fell  From 

Fell  Into 

Fell  Onto 

Fell  and  Run  Over 

Fell  Through 

Inhalation 

Irritation 

Lost  Balan(  e 

Rolling  Etjuipnienl 

Shocked 

Slipped 

Slipped  and  Fell 

Splinter 

Stepped  Oil/In 

Struck  Against  Equip;i;i  nt 

Struck  and  Run  Over 

Struck  By  Equipment 

Str.K  k  By  Falling  Objc(  t 

Struck  By  Flying  Obji^l 

Struck  By  Material 

Stniti  By  On-Track  tquipuient 


33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 


Struck  By  Stationary  Object 

Struck  Bv  Suspended  Object 

Struck  By  Thrown  Object 

Struck  By  Tool  While  Usinc 

Struck  By  (Other) 

Stvunbled 

Thrown  Against 

Thrown  From 

Tripped 

Tripped  and  Fell 

Twisted 


Proposed  Primary  Cause  of  the  Injur\/ 
Illness 

Examples. 

Primary  Cause  ^  Physical  Condition 

of  Person  =  11 
I'lima-y  Cause  =  Dcfe«:tive  Equipment 

=  02 

Codf  List 

01  Actions  of  Another  Pcr'-nsi  (uthi  r 
than  railroad  worker) 

02  Defective  Elquipment 

03  EmployeeAVorter's  Atutude 

04  Environmental  C^inditions  Within 
Buikiings 


05  Environmental  Conditions  Outside 
of  Buildings 

06  Environmental  Conditions  on 
Rolling  Stock 

07  Impairment  Due  to  Drugs  or 
Alcohol 

08  Inexperieni  e  With  the  Work 
Practice 

09  Personal  Protective  Equipment  N(»i 
Available 

10  Persona!  Prnt.>rfi\e  Knuipmrnt  \oi 
Worn 

1 1  Physical  Condition  of  Person 
(hearing,  vision,  etc.) 

12  Rule  Violation  or  Actions  of 
Another  Person  (other  than  ruilr.i  ..i 
\vorker) 

13  Rule  Violdtion  bv  This  Pc^on 
(other  than  milroad  worker) 

14  Rule  Violation  or  Ai  tion  hy 
•Another  Worker 

15  Rule  Violation  by  Th's  Workn 
99    Undetermined 

BUiNG  COOE  t»1S^-cn^ 


42906  Federal  Register  /  Vol.  59,  No.  160  /  Friday,  August  19,  1994  /  Proposed  Rules 


DEPARTME.Vr  OF  TRANSPORTATION 

FEDCRAL  RAILROAD  ADMINSTRATION  (TRA) 


RAILROAD  INJURY  AND  ILLNESS  SUMMARY 


PROPOSED 


I   NflowofRcponnf  It^ilrOAd 


2  Alptlltau:  Cwk 


1  Repon  Month  A  Yev 


4  Suu  AJphabMjc  Coda 


5  Couay 


6  NaMofRepofUigOfliocr 


7  oakalTth 


9  Tel^itucM      (Ana  CoJt)  {NmtUr) 


,  being  fim  duly  iwonv  do  uy  upon  my  oalh  that  I 


(Namt  of  Affiant) 
,  of  the  railroad  aforesaid  and  as  nidi  officer  of  Ihe  said  railroad  it  is  my  duty  to  have  lupervisiofi 


iTilU  ofOfftct  t»ld  by  cffiant) 
over  the  rtcofd  of  reportable  incidenis  irising  from  the  operation  of  the  said  railroad,  and  thai  I  have  caused  to  be  compiled  from  the  said  record  and 
to  be  carefully  examined  the  annexed  report  of  such  inciderOs  occurring  Ainng  the  month  named  ai  the  head  of  this  sheet,  and  that  the  said  report  is 
true  and  complete  to  the  beat  of  my  knowledge  and  belief 


Sufaccnbed  aitd  svram  to  before  me,  a  notary  public  in  uid  for  the  Slaie  aiKl  County  iibreaaid,  this 
.  19 


day  of 


(Vse  an  im- 

[L.S] 
pression  seal) 


(Sotar\  Publicl 


(S:gr\aturt  ofc^iantl 


OPER/VnONAL  DATA  *  ACCTD^NTTNCIDENT  COCNTS  FOR  REPORT  MONTH 


!  t    Fre;^'-  Tr»in  MJet 


I  2    Pa*a«ngrr  Trun  Miia 


1  3    Vird  SwiLchaig  Tr»ir.  Mile* 


14    OthvTnmMilet 


I  5  RAiiroad  Worin  Houn 


16   Pwii  t%ti  Miki  Opcmad 


1  ">  Number  of  Pmaigen^  Tmponad 


REPORTED  CASlALTIES 


NUMBER  OF  FRA  FORMS  ATTACHED 


Type  of  Penon 


yUA  Tom  N'jmber 


Numbv  Anached 


WorkcTB  on  dury 


Worten  not  on  dur> 


pHMngCTi  on  trunt 


on  railroad  property 


6180-^8 


Contracior  employees 


Nontre^XMcn/off  rmUroad  propery 


20     Rcnaria  Sectjor    Pleaie  -ieacnbt  operibonaJ.  envuocimenuJ.  or  other  crcuwUnoM  th«i  Mcouit  for  Kiuniftl  Quctuationi  w\  Xtvn  mde*  opentad,  worto  how*,  or 
co^s\U 


FXXtM  ^K\  V  "-IHC  « 


Thii  'tpt>r'  u  '■e<fuii-fib\  f    '  '  'T?   *?     /"*4/nf  ID  nporr  cji  r#a*/i  •»  tfir  wKpotttiOf*  ef  cml  pmaiitti 
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°"*''TMENT  OF  TRANSPORTATION 
FEDERAL  RAILROAD  ADMINISTRATION 

RAILROAD  INJURY  AND  ILLNESS  SUMMARY 


WA»««  OF  MCFORTtNC  orri 


a.  AL^Hil 
COOl 


>  ncroiiT 


«»0»«TM  •  VftAK        •■TIC  COOl 


Form  Approvtd  , 

OMB  So  2130-0500 


*    tTATl  ALPHA 


•  .  COUNTY 


OrriCIAL  TtTLB 


TiLlPMONi  (Area  Codej  ISumirr, 


ITidt  of  Offict  held  by  affunt) 
over  tht  record  of  reporuble  inodtnts  inang  from  ifie  ope;>non  of  the  «>d  riilro.d  .n<t  th.,  i  k 

curfully  .xanuned  the  annexed  i.pon  of  ,u*  mndenti  o«u™,  durm.^e  ^„^  •^-.,^     .7  "."*','' '°  "*  =°'"''^"'  '^""^  ^'  '^^  '^°^<^  "'i  '«  6* 
complete  lo  the  ben  of  my  knowledee  «,d  belief  *  ^^  '^  "*■'*"  "  *"'  ^"•''  "'  ^»  •^■«'-  »"  ^■>-  «^«  «"1  repcn  „  uu.  „- 


r  my  knowledge  and  belief. 
Subk^bed  and  .*orn  lo  before  me,  a  noujy  public  in  and  fo,  the  Sute  v,d  Counry  a.'orca,d.  -Juj . 


.day  of 


repon  I]  t/ue  and 
.19 


(Vte   an  un- 

IL.S) 
piession  seal) . 


l\C!jry  /^.b::cj 


iStpucure  ofsffien!/ 


A.  LOCOMOTIVC  TRAIN  Mll.tt 


MILES  RUN  DURING  MONTH 


•     MOTOR  TRAIN  MILE* 


C.  YARD  SWITCHING  Wlt.ia 


O    TOTAl, 


A.  CMPLOVCI  MANHOLIRS  W0R» 


TOTALTRAIN   ACCIDENTS 


ITOI 


■  ■  PASSINSIR  Mlt.(t  OPIRATI 


SECTION  A-RECAPlTLLATlON  OF  ALL 

CASUALTIES. /VCLuDZ/VG  HIGHWAY  GRADE 

CROSSING  ACC;DENT,INC10ENT  CASUALTIES 


C.   NuMaCR  Of    PASSCNOIRS  TR»Ni»ORTlD 


TRAIN 
ACCIDt«gTS 


In, 


TRAIN 

INC!DEVTS 


Kia 


Inj 


NONTRAIN     I 
INCIDENTS  TOTAL 


In, 


In) 


CLASS  OF  PERSON 

FOR  SECTIONS 

A  ANDB 


SECTION  e-RECAPlTuLATlON  OF  ALL 

MIGMWAV  GRADE  CROSSING  ACCIDENT 

INCIDENT  CASUALTIES 


1.  Employee!  on  duly 

2.  E.-nployees  noi  on  duty 

3.  Pasienfen  on  tisini 

4.  Othei  noDtiejpasten 

5.  Treipancn  (all  cUsaes) 

6.  Contiacior  Employeci 

7.  GRAND  TOTAL 


TRAIN 
ACCIDENTS 


Kid 


in, 


TRAIN 
INCIDENTS 


Kid 


In, 


NONTRAIN 
INCIDENTS 


Kid 


LINE 
NO. 


SECTION  C-MEMORANDUM-SUBSEOUENT  FATALITIES  DEVELOPED  FROM  REPORTED  CASUALTIES 


TQTAi 


ACCIDENT/INCIDENT 
NUMBER 


TYPE  PERSON 
OR  JOB  CODE 


DATE  OF   INJURY 


FORM  FRA  F  618&5S  (B-Te)  REPLACES  FORM  FRA  F  61S0-BS  (12-74)  WhiCm  IS  OBSOLETE. 


DATE  OF   DEATH 


STATE 
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PROPOSED 


DEPARTMENT  OF  TRANSPORTATION 

reoeXAL  lAlUKMD  ADMIMBTKA'nON  (nU) 


ANNUAL  RAILROAD  REPORT 

OF 

WORKER  HOURS  AND  CASUALTIES,  BY  STATE 


1  Reporting  RjJIitMd 

2  Alphabetic  Code 

3  Report  Year      1 

4  EsuMishments  Included  in  this  Report 

S.  Average  Employment  During  the  Year                                                   1 

1 

Stale 

Worker  Hours 

Casualties 

Sute 

Worker  Hours 

Casualties 

Alabuna 

Montana 

Alaska 

Nebraska 

AnzofM 

Nevada 

Arkansas 

New  Hampahire 

Califocnia 

New  Jersey 

Colorado 

New  Mexico 

Connecticul 

New  York 

DeUware 

North  Carolina 

Distnct  of  Columbia 

North  Dakou 

Ronda 

Ohio 

Georgia 

Oklahoma 

Idaho 

Oregon 

Illinois 

Peiuisyivania 

Indiana 

, 

Rhode  Island 

Iowa 

South  Carolina 

Kansas 

South  Dakota 

Kentucky 

Tennessee 

Louisiana 

Texas 

Maine 

Utah 

Marvland 

Vermont 

Massachusetts 

Vuginia 

Michigan 

Waahingtoo 

Minnesota 

Weft  Virginia 

Mississippi 

Wisconsin 

Mjssoun 

Wyoming 

7  Total  Worker  Hours  for  the  Year 

8  Total  Casualties  During  the  Year 

9  Typed  Name  and  Title 

10  Signature 

11.  Dale 

PORMBlAF»IIOn 
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DEI?ARTMENiT-0(    TRANSPOnTATlOM 
FEDERAL  RAiLnOAO  ADMiN.STBATlON 


STATE 


t1)     ALABAMA 


(?)     ALASKA 


13)     ARIZONA 


U)     ARKANSAS 


(S)     CALIFORNIA 


16)     COLORAOO 


(7)     CONNECTICUT 


(8)     DELAWARE 


(9)     DISTRICT  OF  COLUMBIA 
(10)     FLORIDA 


(n)     GEORGIA 


117)     IDAHO 


(13)     ILLINOIS 


(1«)     INDIANA 


05)     IOWA 


(161     KANSAS 


(17)     KENTUCKY 


(18)     LOUISIANA 


(19)     (MAINE 


(20)     MARYLAND 


(21)     MASSACHUSETTS 


(22)     MICHIGAN 


(23)     MINNESOTA 


(24)     MISSISSIPPI 


125)     MISSOURI 


♦     TYPED  NAME.   ANQTf^E 


ANNUAL  RAILROAD  REPORT 
MANHOURS  BY  STATE 


FORM  APPROVED 
Owe  NO  0«R4C34 


1.  REPORTING  RAILROAD 


CODE 


C.  m-hRS 


AL 


AK 


AZ 


AR 


CA 


CO 


CT 


OE 


DC 


FL 


GA 


10 


IN 


ANNUAL  MANHOURS 


ALPHABETIC  CODE 


lA 


KS 


KY 


LA 


M£ 


MO 


MA 


Ml 


MN 


MS 


MO 


131)        NEWMEXICO 


132)        NEW  YORK 


STATE 


(26)        MONTANA 


(27)        NEBRASKA 


(28)        NEVADA 


(291        NEW  HAMPSHIRE 


(30)        NEW  JERSEY 


133)        NORTH  CAROLINA 


!34)         NORTH  DAKOTA 


I3S)        OHIO 


136)       OKLAHOMA 


137)        OREGON 


(38>        PENNSYLVANIA 


139)        RHODE  ISLAND 


(40)        SOUTH  CAROLINA 


1)        SOUTH  DAKOTA 


142)        TENNESSEE 


M3)        TEXAS 


144)        UTAH 


I4S)        VERMONT 


- 


'46)        VIRGINIA 


(47)       WASHINGTON 


!49)        WISCONSIN 


48)       WEST  VIRGINIA 


(SO)       WYOMING 


.1!! 


t    S'G'»ATuHE 


FORM  FRA  F  61 80  56  <b-'*:    S..EK*iT  ThiS  FORM  >VITh  TmE  FRA  f  6i8&5b   DtCE  VEER  RE  PORT 


}    REPORT   YEAR 


B     CODE 


MT 


NE 


NV 


NH 


NJ 


NM 


NY 


NC 


ND 


OH 


OK 


OR 


PA 


Rl 


SC 


SO 


TN 


TX 


UT 


VT 


VA 


WA 


WV 


Wl 


WY 


M'mRS 
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DEPARTME^r^  OF  TRANSPORTATION 

rEOEIAL  RAIUIOAO  ADHINSTRATION  (FRA) 


WCmVAY-RAIL  GRADE  CROSSII«C 
ACCTOENTONCIDErO"  REPORT 


PSOPOSED 


Ctf^kMr; 


I<Am<  Aoil^viHri^  N« 


4    U  S  DOT-AAIt  C 


II    Cxtllfl'cl^ 


Ik^mmrUmtlmmlrm* 


I)    Trr> 


t  Trad         •  Va 


(v^itr 


14    Vikeklfa^ 


t  ita«   ;  S<«ll   T  E^  4  Wm 


__L_ 


D         r.U 


D 


Mlpatf  Eqapaav  b«rip^ 


1  Tna  Itrntanti    ^) 


3  llaa  fi 

4  QmH,) 

s  <:«<•)  Ci 


•  Ok.    (I 


D 


»  M«f^—  o^d  ¥»■!)  ■»     :  tria 


2te    Wii*.h^  iij  «■» 


•m         2  td« 


}  Bcdi  4  Na 


21    T-TiiiMi  |«.c«^tr. 
•   F 


23    Vaitatoy    r<««Jt  ovyi 

I   Dan    2  Dav    1  Daak    4  Dait 


J4    ly^af 

C 


v^  '    4  Wort  erwi  7   YH^fw«c4n« 

IV  *ia  >  Iiailt  car  •  Ui^  lDca«il 

■va«a  (  Oaofcarv        9  I 


nWTiaici 
Ck-(I-*.K) 


2S     Naataior 


I  Om     2  Oaa^     1  Ra>     4  Fa|     S  ba<     t  S»w 


25    TrMkT>faUlB4by  R^ 


M    C4aiH^aa4       (Xttf^t^^M 

t 

e 


"    T>i» 


wFU  >  Hv;  Itaffci 

IPU 


1 1  Okv  ^^ar(/y< 

12  N<_ 


laiiTil         I 


WittBLad" 


2  Si^or< 
1 


•imol      ll   I     i>F"'i>  Co<> 


2t    Tsd  Naafai  a  > 


]l    TB>TaUi 


1  Na«  1  Em 

2  Scat  4  Wa« 


>a«tan<. 

I  \m 

I  Na 
1 


I  Ya 
I-Na 
I 


M     CI  «lfcMM<>>S 


I  Yai 
INa 
> 


40    M<aamriSai         C<ia< 


41     Mouma  LatfairM 


1  Va 

2  T»- 


]  Ya    Bodi 

4  Vs-Uakant 

5  No 


42    M<a<aia  Onxa  Bataa^  a  m  FRa>  afTci 
mi  Snct  V  WM  Snck  K  bac^  Tm 


I   Ya  2  Wo 


I   0<»»»  II  IMl»><a>«^a  4.]iaf^aa 


2 

)  DM 


5  0*a  r*r(i/S 


1  Yai 

2Na 
t  I 


ti    Vaa  ofTrack  Okawid  ky         ft  'in  J  i*r»aa»a» 


2  SMaAai  ndraari  aq^B 
1  faiM>M 


5  V^ 

(I 

T  Oka  (^Klfyl 

I  Naio 


1  luait    I  typ»a<         [ 


4T    Wa 
1   Yi 


iVitela? 


SO    To4alNa 


loTK^a^iy 


tl  (alWatai 


y.    TerM  Sa 
ra«*ak 


I  Kapal  Bam  Fiad^ 


Sa*iov«  Daacnpan       n*  ^rtlfx  taaaaa  aw  itparmr  ^ti  ifm 


•■•>  TniadSaa«aidTi<k 


FXa  ^  »11K  u 


•  ■<OTr  THAI  *Li  cASiianrsHiiTBr  »rK>»Titionnur«i»55* 
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DtPARTWtfdrt  0»  TP*/M»SFOWTAT»0(» 


RAa-HIGHWAY  GRADE  CROSSING 
ACCIDENT/INCIDENT  REPOR1 


oumno  CMixoaa 


*.f-  ;'«  '.f  *.m  ^r^  va'i 


'-■■p«  1  "•'■V -";"■- '•**«'Oowr  '-wte'^--  1     »•  #'»^  ^ 


ii       ►••     Wi^'tt^^t'l 


7C-  »{  upf  i-« ' ,  i-i',,^. ,;;' 


ENVIRONMENT 


TRAIN  AND  TRACK 


;>W~[T-,     M|*TM(Q    BFfl/«m^ 

I  1    C'r^  3    « 


TI« 


&  SMI 


1   •■•.■(r,. 


-'H     »J,iWhl  *-  t-l    I 


3  «•.»»<• 

4  »uri 


i.-'».  '..-ft  ;.  -' 


•■.iWW^O*  i.'.rcrufj''   VI  tA' 


^  ./.I,; 


>!  Cvir- 


CROSSING  (EARNING 

"I         I  Olf-*.  .TV,, -I) 


^ ^  '.iiji.  s«r-  i2[      I 

<■  -.11    TWriT-i.N.    n' 


*■•  ttw  v^wn  r<av.-iQ  •■•r»^.->ti 
I  1     >r-  ;     lta< 


:■   »,■'•  -•*■ 


I  I  ■  I  ,H  'T-  I  k*- 


1     V^  i     No 


MOTORIST  ACTION 


.. ■.u^J(lr--^  *i^  rtie-,  (rfnm-o^^ 


r>«»-o'  i.-ut) 


<     Ot»*«  f  vir. . 


.1     *■*.■-    .• 

4    ■-  -,.<r^ 


»,     H  <r.,My  v<^-c^  J-     N-i  ,:*,.^..4  \t-- 


HlGKAAV  VLHICLE  PROPERT  »  OAWAf,!.  f  A5lJA.TilS 


1    k  .i«^ 

1    ».      »rlt   l- 


i^ORMfRA  »  fciaot;  <u  >•      ».i^^.  I-  .M.^.  ,^*»  ,.>,..  ,.t,,,,».  ,^  . 


APPENDII    12 


eiLUNG  CODE  4Si(M)CM: 


^2912 


Federal  Register  /  Vol.  59,  No.  160  /  Friday,  August  19,  1994  /  Proposed  Rules 


"Highway-Rail  Grade  Crossing 
Accident/Incident  Report  (Form  FRA  F 
6180.57)" 

Instructions  for  Proposed  Item  33 

Only  if  Types  1-6,  Item  32,  are 
indicated,  mark  here  the  status  of 
warning  devices  at  the  crossing  at  the 
time  of  the  accident: 

1.  Provided  minimum  20-second 
warning. 

2.  Alleged  warning  time  greater  than 
60  seconds. 

3.  Alleged  warning  time  less  than  20 
seconds. 

4.  Alleged  no  warning. 

5.  Confirmed  warning  time  greater 
than  60  seconds. 

6.  Confirmed  warning  time  less  than 
20  seconds. 

7.  Confirmed  no  warning. 

If  status  code  5,  6,  or  7  was  entered, 
also  enter  a  letter  code  explanation  from 
the  list  below: 


A.  Insulated  rail  vehicle. 

B.  Storm/lightning  damage. 

C.  Vandahsm. 

D.  No  powerAjatterics  dead. 

E.  Devices  down  for  repair. 

F.  Devices  out  of  service. 

G.  Warning  time  greater  than  60. 
seconds  attributed  to  accident-involved 
train  stopping  short  of  the  crossing,  but 
within  track  circuit  limits,  while 
warning  devices  remain  continuously 
active  with  no  other  in-motion  train 
present. 

H.  Warning  time  greater  than  60 
seconds  attributed  to  track  circuit 
failure  (e.g.,  insulated  rail  joint  or  rail 
bonding  failure,  track  or  ballast  fouled, 
etc.). 4 

J.  Warning  time  greater  than  60 
seconds  attributed  to  other  train/ 
equipment  within  track  circuit  limits. 

K.  Warning  time  less  than  20  seconds 
attribuled  to  signals  timing  out  before 


train's  arrival  at  the  crossing/island 
circuit. 

L.  Warning  time  less  than  20  seconds 
attributed  to  train  operating  counter  to 
track  circuit  design  direction. 

M.  Warning  time  less  than  20  seconds 
attributed  to  train  speed  in  excess  of 
track  circuit's  design  speed. 

N.  Warning  time  less  than  20  seconds 
attributed  to  signal  system's  failure  to 
detect  train  approach. 

P.  Warning  time  less  than  20  seconds 
attributed  to  violation  of  special  train 
operating  instructions. 

R.  No  warning  attributed  to  signal 
system's  failure  to  detect  the  tram. 

S.  Other  cause(s). 
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PROPOSED 


DEPARTMfcNT  OF  TRANSPOHT  ATION 

tOERAi  «A'L»0*D  ADWVlsrHATlOM  (HtA) 


NOTICE  TO, RAILROAD  WORKER 


LNVOLVED  ES  RAIL  EqWPWWr  ACCBCNT«NCIBe.VT 

ATTRIBUTED  TONVORKER  HIwSnIFACTOR 

WORKER  STATKMENT  SUTTLEMENTINC  °"^°*^ftP  iWVB>gNT  BIWMtT 


PART  l.NOTKTE  TO  RAILROAD  WORKER  INVOLVED  IN  RAIL  EQUIPMEWT  ACCPEOT  (To  be  conwteted  bv- ««»t«.  »».n,n 


N«me  of  Reporting  R«i!ro«d 


Applicable  lo  this  person? 


Dyc    D 


No 


D   Yes       D     No 


Ditc  of  Aeodeatlpckkal 

/_ / 


Acb^mcIncKierM  N^ 


Ciuses  reponed  on  fotm  FRA  6180-54 


leatioitafAtxHetil/tKMkm 
(Stile,  noicsl  cil\  To»»*) 


Code 


Worker's  N«me  (First,  middle,  Ust) 


Dc  JCIl^llNMI 


Worter'x  Home  Address  or  RJD  No 


JohTrtk  oolite  of  AceidenI  ,N«meof  EmptoymgRailioMjooDKcof  AoodentTncrfcol 


Notice  to  Rtcipinit     AniccKJeiitoccufTedootheibov«d»tewhichtbeiiiln»dtUe8e»>»«.tlk»j|,Mt»Byt«M*fc»,ft*^ 

the  physici  condition  of.  r«lrt«d  worker   The  ..AW  is  9ending  you  tfta  ,y«ce  becuK  it  hrfK-vrs  th.t  v«,  h«d  .  lok  but  may  not  oeccMfOv  be 

the  pnma.v  or  only  person  responsiWe  for  the  MxidenftocoineiKe  Theiiarwih.,i,pBrtrfto  FRAth.t*epBm«y«*o»M«jo,, 


report,  s  copy  of  »^ch  IS  .ttached  —"— »i 

Youn«lsubrnrt.sUterncnlloFRA*v>h»copytot»iisr»(tTjMtmd<MBimeoto»«iy«p«toftl»ei«J»irf»i^^  Tbe iwiwi  wh«tbo » 
submit  such  .stsfement  is  entircK  option.J  on  your  put  tf  y«»«lM»«  Mdc^tcK  fte^e  «ethe  .fcteBrtrt  ™o«»oesm*t«tnieOoia  on  the 
of  this  form 


Name  of  Ru)ro.d  Represenuuve 


Signaturt  of  RubtMd  ReprewntaOvc 


OUcSigjtod 


N«me  «i>d  «Wress  of  rwlrcd  nepresenfafne  lo  whorrtform  r»  to  be  rrtumed 


DMc  M;uied>kad  Dcbvend 


PARTn-WORKER  STATEMENT SUPPLEMEhnWO RAILROAD ACaDE^^^R£POrr (To becomitoerf by ii«^ 
Willful  f.be  itotttiKnts  c»n  rwuH  to  ImfortBiw  of  cKfl  peamMg. 


I  h«ve  crefulty  nmi  this  statement  and  confirm  that  rt  is  arue  to  the 
best  of  my  knowledge  and  belief 


(Conontie  st«tenietn  on  tepanie  sheet,  if  requirei,  $ni  ttafl  with  stueweni) 


SifQiature 


Your  Telephone  Number 
Home     (      ) 

Work      i     .1  „ 


Date  Signed 


Date  Mailed/Hand  Dclivened  to  FRA 


Date  MMM^Mnd  Lk.'tvcvcd  le  RaiIkmA 


Vjome  address,  if  diflierenf  fron»  address  la  Part  I 


mentioned  m  Mid  report    ,   .*4?1)S.C  41    See  <9  CFR  223.7  (b>  rir,^^      .,u« 


the  Acndcni 
oMofany 


PDtWFSx  v^'ica 
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IMI 


NOTICE  TO  RAILROAD  EMPLOYEE  l^fVOtVEDIN  RAIL  EQUIPMENT 
ACCIDENT/INCIDENT  ATTRIBUTED  TO  EMPLOVTX  ULTMAN  FACTOR; 

EMPLOYEE  STATEMENT  SLTPLEMENTING  RAILROAD  ACCIDENT  REPORT 


CMS  No.  2130-0500 


PMT   I    ■   IBTICt  TO  Ull.»0»  tm.Oni   IIMl\CD   III  «AIL  EQUIPWKT  ACCIDEIfl/lNClDEIIT  *TI«1«JTED  TO  BW'LOTU   NUMM  F»CTO« 
(Ts  bt  Co^Otad  by  Mportini  liUroad) 


'  of  Riporting  l«itro«d 


CiMck  t((*  Caiai  Cod«» 
•^liciblt  to  thit  Eaployct. 

Q     Primry  Cause 

Q     Contributina  Cmc« 


ate  of  Accident /Incident 

/ / 

■o      day      year 


Accidvt/Incidtnt  Ne. 


Location  of  Accident/Incident 


Cauac  Codat  (ietad  on  Accidant/Incidtnt  leport.     (State  aeaning  of  ist  ca«*e  coda  at  itated 

in  the  "fHA  Guide  for  Preparing  Accident/ incident  leportt.") 


Caute  Code  Ho. 


Mean  ins 


Cauae  Code  No. 


Meaning 


ployea'i  Nve  (Firtt,  aiddle,   test) 


Job  Title  on  Date  of  Accident 


of  E»ploying  Railroad  on  Date  of  Accidwit/Ircideot 


Ei^loyae'a  Noae  Ad*-et*  or  tn  no. 


Street  (inclule  apt.  no.,   if  any) 


City 


Zip 


aOTic;  TO  ««iL»a>D  ei»LorE£ 

Thii  Notice  it  reqjired  by  tafety  resultticns  of  the  federal  Railroad  Atfninistrat ion  (fW),  U.S.  Oepartawnt  of  Trarsportatior. 

Ttiit  railroad,   in  Mbaitting  itt  reportt  to  FBA  on  the  accident  described  above,  >,»5  allesed  that  you  coawitted  an  act  or 
•itaion  or  tare  in  a  ptiytical  condition  that  ms  either  the  priaary  cause  o-  3  rontributir^  cause  of  the  accidwit.     (For  the 
raiiroad't  tpecific  allagationa,  pleata  tee  above  on  this  fona  me  the  reports  thanselves,  Uiich  are  erclosed  or  attached.) 

leider  FRA't  tafety  regulationa  (pifclithed  in  Title  49,   Section  225.12  of  th?  Code  o»  Federal  teflulat ior»),  you  aay  siUnit  a 
ttatawnt  to  FRA,  Mith  a  copy  to  thia  railroad,   euaaai  ting  on  the  railr»K3s  aUegationa  an]  explaining  any  factors  that  you 
believe  cawad  or  contributed  to  the  accident,     rou  ARE  HOT  REOUIDED  To  suej<;T  tk!S  statement  suPfLEJtfNTING  THE  railroads 
ACCI0€IIT  KPCIT;   MMVER,    IF  TOU  OMOtt  TO  DO  10.   TOU  lUST   FOtLOy  THE   liSTRUCI 'OKS  PBINTEO  OM  THE  REVERSE  OF   IhlS   FORM 


'  of  Railroad  Raprcaatntt i ve 


Signatire  of  Railroad  Representative 


Date  SiT^ed 


Date  Mailed  or  Hand  Delivered 
to  Eaplovee 


and  addrcat  of  railroad  rapresentative  to  Hhcai  fom  it  to  be  retjriwd: 


PART   II    -     OHOTtE  $TAT«Eir  a^PLEICIITIW  MIIRQAO  ACCIDENT  REPORT    (T»  be  Coapltttd  by  Notified  E^loyee,    If  E>«>loyee 
Withaa  to  File  thit  Si«ipla>ant.     See  inetructiont  on  reverse  of  this  fona.) 


ATTENTION:     THIS  STATEMENT  SUPPIEMENTINC  RAIIRGAD  ACCIDEHT/IMCIOEHT   RePpPT  ML.SI   K   SIGNED.      (Otherwise   it  Kill   be   returned 
to  the  aa^loyce.) 

NOTE:     «illful   fallc  ttatanerts  can  result  in  the  inpostion  of  c-vl  p«rj:;.es.     Knonnj  «Td  »illful    false  statements  cm 
result   in  the  iiposilian  of  criainal  penalties. 

I  have  carefully  read  this  ttattaient  and  con<in«  that   it   is  tr^  ana  correct  to  the  best  of  tiy  kn»ledge  ar«J  belief. 


Sigruture  of  Employee 


Date  SiTied 


Date  Hailed/Hand  Delivered  to  FRA 


Date  Ma- '. ed.iand  Oel  ^  vered  to  Rai  Iroad  that   Issued  this  Notice 


ci^'.oyee's  H9K  Telephone  ujitotr 
(  ) 


E*T>,o/ee*s  wcrk  Teleprfione  HutJer 
(  ) 


'  aolress,   if  different  froai  address  shown  m  Part   1   aoove 


NC'E:     This  Notice  and  En^loyt*  S\4planant  tfider  49  cfr  225.12  are  part  of  the  reporting  railroad's  accident  report  to 

FRA  pursuant   to  the  Accident  Reports  Act  and,   as  such,   shall  not  "be  a<*iitted  as  e^'derKe  or  used  for  any  purpose 

ir^  any  suit  or  action  for  daaages  growing  out  0*  any  aiatier  mentioned  ir*  sa'd  report   ....••      45  u,S  C    41        See 
45  CFR  225.7  (b). 


forip  f«A   F  6180.78  (ia/90) 
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FtptRAL  KAiuoADAOviMm^^^^^'"''    RAILROAD  WORKER  INJURY  ANDOR  ILLNESS  LOG 


PROPOSED 

out  fffKF^  No   :  )&£ 


I  Railrotd 


WORKER  INFORMATION 


Cise  'Incidenl  Numbei 


3.  Last  N«ni«,  First  Name,  Middle  Initial 


HOME 
ADDRESS: 


8  Street  Address  (include  Api  No  J 


ESTABLISHMENT/ 

FACiLrnr  where 

WORKER  NORMALLY 
REPORTS. 


4  Date  of  Birth 


5  SexCMT) 


9  Cifv 


13  Namecf  Facihrv 


6.  Social  Secunfy  Number 


to  Sutc 


11. Zip 


7  DueHimJ 


12  Home  Telephone  No 
(otchtdt  ana  code) 


14  Street  Address 


I«  Job  Title 


15  City 


16  Sute 


1 9  Departmenl  Assigned  To 


17  Zip 


ACTIVITYaNCIDENT/EXPOSURE  DESCRIPTION 


LOCATION  WHERE 

ACCIDENT/ 

INCIDENT/ 

EXPOSURE 

OCCURRED; 


20.  Specific  Site 


21  City 


25.  Is  this  on  your  premiaes? 
Yes     D      No      D 


COMPANY 
NOTIFICATION: 


26  Date  of  Occurrence 


22  County 


27.  Tune  Shift  Began  AM 
PM 


30.  Date  that  Worker  Notified 

Compan)  Personnel  of  Condition 


28  TinKofOccumence  AM 


31  Tune  that  Woiker  NooCcd  AM 

Company  Personnel  of  Condmoo 

PM 


33  Descnbe  the  general  activity  this  perxm  u»s  engaged  in  pnor  to  injury/illness 


23  Sute 


24  Zip 


29.  Was  person  on  duty? 
Yes     n     No     D 


32  Per»n  Notified 


«r5!f  uTrfm^.n'SlT.'SS^^SlJ*''^  *{?  =««»>«'»«  pertinent  to  an  understanding  of  how  rt  occurred   toclude  a  discussion  of  the  seouence  of 
events  leading  up  to  it,  and  the  tools,  machwm.  processes,  material,  environmental  Sndmons.  etc..  involved  «"»-"*««"  o"ne  »e<{uence  oi 


PORMFRAFtinja 
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PROPOSED 


IMI 


BUUIV/COWDITION  INFORMATION 


3SDexnbe  in  detti  the  iojury/coadition  that  tius  person  suftHiied.  ladudcadnctMiMBof  Ihe  body  paitstficctcd.  If  thi5»m,uii»nn.fal<ieof 
tut  occurrence. 


36  Identify  til  penons  and  erfutiutions  used  to  evaluate  andor  treat  condition.  (Include  (acilit>,  provider  and  address) 


37  Describe  all  proaeduKS,  medications,  therapy,  etc  ,  uaed/reconunctded  tor  the  bcatnient  of  conditxHi: 


38  Check  any  of  the  fiaUowiag  con<eni>rnrr<  resulting  Crom  this  lojuty/coodition: 

n  Death    Dateof 

I I  Restriction  of  work.   Total  days  of  restricted  actvrry asof:_ 

I I  Occupatiofal  iibicss    Date  of  initial  diagnosis: 


I I  Hospitalization  for  trea&nent  as  an 

otitpaticni 

LJ  Multiple  treatineDts  or  therapy 

LJ   Loas  of  conaciousncsB. 


I I  InstrtKtiona  ID  obtain  prescription  medication,  or  receipt  of  prescription  niedication. 

I I  Missed  a  day  of  work  or  next  shift.      Actual  days  absent  frori  wort: as  of 

I — I  Medical  treatment.  This  includes  any  medical  care  or  treatment  beyond  *first  aid*  that  is  given,  or  should  have  been  given,  icgaidless  of 
>vho  provided  the  treatment.  "First  Aid*  treatment  is  limitei^to  very  sunpie  pracedures,  eg,  application  of  a  baodaid  on  minor  acratchea. 
cuts,  abrasions,  etc. 

I I   Transfer  to  another  job  or  termination  of  emplo\Tnenl. 


39  If  any  of  the  above  consequences  occurred,  the  injury/condition  is  ahnost  ahvays  leportabie  to  FRA  on  Form  6I80-55a.  If  you  hefieve  this  case 
docsnot  meet  the  reporting  criteria,  you  must  give  a  brief  cxplanatio*  below  of  the  basis  br  this  decisioa.  Was  the  case  reported?  Yes  O  No  D 


40  Has  this  wofka  keen  pmvided  an  opportunity  to  review  his  or  hes  Ue? 


Yes      D  No      D 


41  Preparer's  Name 


^  Preparer^  Trtfc 


43.  Tefephone Number  44.  DMe 
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PROPOSED 


^'or^i:!fo7.2^!^^^"ni.y '""^  RAIL  EOUD>ME>T  ACCIDE,VT,Ts<rTDENT  LOG 


I.DsIeCYY.MMDD) 

2  Time 

AM 

PM 

3  Name  of  Railroad 

■ J 

4  Incideni  Number 

5.  Other  Railroad 

6  Irvcidenl  Number 

7.  Railroad  Responsible  fot  Tr^k  Mjuntcnsncc 

8  Incidenl  Number 

9.  T\pe  of  ActidcnlTncidenl  (Derailmenl,  Collision,  Obstruction,  Other)                                                                                                                        1 

10  Number  of  }Uzjn«l  Cars  Damaged  or  Derailed 

11   Number  of  Hazmal  Cars  Releasing  Product 

12  Division 

13.  Nearest  Cit>To\k-n 

14  State 

1 S.  Milepost    do  neartsi  If  nth) 

16  Specific  Site 

17  Speed                                                                    Actual 

Estimated 

18  Train  Job  Number 

19  T>pe  of  Equipment  (Treighf.  Passenger  Yard  S»itching.  etc  ) 

20  T>pe  of  Track  Ov^ain.  Yard,  Siding.  IrvdustA ) 

2 1   Total  Locomotive  Units  m 
Train 

22  Total  Locomotives  Derailed 

23.  Total  of  Cars  in  E<iiiipmenl 
Consist 

24  Toul  Cars  DeraiW 

25  Equipment  Damage  (m  dollars) 

26  Track,  Signal,  Wa\  &  Structure  Damage  (in  dollars) 

27.  l>nmar>  Cause 

28.  Contrbuting  Cause 

29  Persons  Injured  and  Killed 

Injured 

Kjllcd 

Injured 

Kjlied 

Worker  on  dut\' 

Trespasser 

Worker  not  oti  duK 

Contractor 

Passenger 

Nontrespasser  ofTRR  propcrry 

Nonlrespasser  on  RR  propcrrv 

Volunteer 

-■'O  Narrative  Description  (Be  spetific.  coniinue  on  separate  sheet  if  neccssar 

0 

31   Wasthisai^identincidcr.itcp(.r:<.J'.  •Hei'RA'^                Yes         D 

No    n 

32  Name  of  Railroad  OffKial 

• '  Si^rururc 

34  Telephone  Number 

35  Dale 

R-'RM  f-R>  \  t\% 
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.  -.   .  1                                                                               PROPOSED 

SSSi?i']*?^,^SJfS???^                   RAIL  EQUIPMErfTACCmcXVCTNaDENT  LOG                                     ow.*,p-*>^ «»-. 

_ 

1  D«e(YY/MM/DD) 

2.  Time                                                                        AM 

PM 

3  NuneofRiilroMi 

- 

4.  Incident  Number 

S  Other  RailnMd 

6.  Incident  Number 

7.  fUilraad  Bnnnniailf  for  Tiack  Munteiumce 

8.  Incident  Number 

9.  TypeofAceident*«cidenta5ef«ilment,CoUiiion,Ob$tniction.O*iCT)                                                                                                                        1 

10  Number  ofHuiHt  Can  Damaged  or  E>em]ed 

1 1  Number  of  Hizmat  Can  Releasing  Product 

' 

t2.Divisioa                                                                               1 

13  Neaiest  City^own 

14.  Slate 

IS.  Milepost   (lommrtst  tenth) 

16.  Specific  Site 

- 

17.  Speed                                                           Actual 

Estimated 

IBTmovJofe  Number 

"^ 

19  TypeorEquipim»t(Freight,  Passenger,  Yaid'Sunlckii^cIc) 

20.  Type  of  Track  (Main,  Yard,  Siduig.  fcdustry ) 

- 

21.  Total  Loooraobw  Units  in 
Tram 

23.  ToialafCarsin  Equipment 
Conisi 

24  Total  Can  neniled 

2S.  Equipment  Damage  (In  dollars) 

26.  T«ck.S<gaal,  Way  &.  Structure  Damage  </n  dollars) 

27.  Primary  Cauae 

2tCooK)buttiig  Cause 

39  Persons  Injured  and  Kitted 

Injured 

Oled 

Injured 

KiUed 

Worker  on  duty 

Twiyajiii 

-     --_ 

WorVer  not  on  duty 

CoaMctor 

"    . 

Passenger 

Notawapasser/oCrRR  property 

^ 

Nontrespasser^o*  RR  properly 

Vottmlcer 

30.  Narrative  Description  (Be  speciiJc.  continue  on  separate  sheet  if  necessary) 

'     ■ 

- 

- 

'- 

3  t.WM  this  Mxideal/iacident  reported  to  the  FRA?             Yes       D 

No      D                                                                                     1 

32.  Name  of  Raiko^  Official 

33.S<gDa(»e 

34.  TdeptaoM Number 

35  Dale 

Ruinurtuaa 
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PROPOSED 


KkCodc 

PROPERTY  DAMAGE  ESTIMATE  WORKSHEET  AND  RECORD 

laadtDi  NiiBkv                           1 

-NU 1 1    U  conU-sclor  services  were  used,  dutnbute  contractor  wages  ind  m»ten«Js  costsjunong  tppropnite  e«tegones  as  if  thc>  were  railnMd  expenses   Do 
not  include  cortr»ctor  fringe  bcnefils,  overhead,  G&A.  or  profit  ainounts 

EQUIPMENT  D>04AGE 

A      DAMAGE  TO  ON-TRACK  EQUIPMENT                                                                                  J              Ubor              |    M.teri.b4P.rt. 

LOCOMOTUTS     Number  Desuryed     Toul  RepltcemertCoa  '"                                                                                                             S 

Number  Daraged                  Tou)  Milerials  ft  P«rts  CoB  lo  Repair " '                                                                                  * 

Total  Labor  Coe  lo  Repair  "'                                                             * 

S 

(L^iLCARS              Number  Dearoved                  Lifl  Tvoes  and  Oumnlma  "' 

ft  OTHER 

ON-TRACK 

ECKIPNIENT: 

Total  RepUcemen  Cob  " ' 

Number  Dim»e«)                   List  Tvoes  «nd  Ou»niiij«  "• 

s 

, 

Totil  Materials  ft  Pirti  r«i  tc  Repair  " ' 

Total  Labor  Coat  lo  Remir  ^'                                                             * 

<- 

PartAToUl 

AddallLaborandMatenals&Piruooals   EnUihereandinBloct25ofFRAForm61»0joi    '->    Ij                                               | 

SIGNAL,  TRACK.  CTRUCTIRE  AND  ROADBED  DAMAGE                                                                 | 

B.     DAMAGE  TO  SIGNAL  EQUIPMENT 

Number  OtOravtd     _     ._     I  ia  Tvpr^  and  Ooanliiiei  <'' 

s 

Total  Replacement  Coat  '" 

Number  Damaged 

list  T\pes  and  <>iar«llir5  "'               ,    .. 

s 

Total  Malenals  ft  ParU  Coal  to  Repair'" 

Tolal  Ubor  CoB  to  Repair  "'                                                             * 

C      DAMAGE TO TRACK 

Number  of  Feel  nmrnged                    '                    Tm.l  u.i^.l. »  P.^,  Ti* !"  Pmir  <"                                                                                        * 

FRA  Track  Class 

Total  Labor  CoB  to  Repair  ''■''                                                           * 

D     DAMAGE  TO  TRACK  STRUCTURES  AND  ROADBED 

List  Types  ofSlrueliires  and  Guam .ti«  "' 

s 

Total  Malenals  ft  Parts  CoB  lo  Repair  " ' 

- 

ToUl  Labor  Cob  lo  Repair"^'                                                             * 

<- 

Parts  B-K:-D  Tolal . 

Add  all  Labor  and  .Materials  ft  Parts  Coats  Enter  here  and  IT  Bkxi  26  of  FRA  Form  6 180  XX    '->    |s                                                  | 

E.     EQUIPMENT  RENTAL  di  OPERATION  COSTS 

Tspe/s>  Used  and  W«i  Perfnmied  "> 

Pan  E  Tool              |s                                            1 

F      TOTAL  ACCIDENT  COST  ( ADD  A-^B-C*D*E  COSTS):      $                                           *^            Reportable  to  FRA?      Yes      f]        No 

D 

( 1 )  Use  present  cod  of  brand  rtew  items 

(2)  Number  of  labor  houn  multiplied  by  average  hourly  rale  (DO  NOT  [NCLL'DE  FRINGE  BENEH  IS) 

(J)  Box,  nat,  refer,  tank,  gondola,  TOFC  COFC,  passenger.  antKjue.  Hi-mls.  M  of  W  equipment.  Oc  (example  l*iij,  i  3  for  3  unk  can) 

(4)  Wayside,  croning  «nnan^  cable,  relays,  housing  etc 

(5)  Tunnel  portal,  tunnel,  bridge,  overpass  (example  overpass  X  2) 

(6)  Cranes,  bulldozers,  backhoes.  etc 

(7)  tf  total  accideiil  cod  meets  or  exceeds  FR.A  Reporting  Threshold,  enter  totals  for  Part  A  and  Parts  BK:>D  in  Blocks  2S  and  26  of  Form  FRA  6IS0  n. 

- 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  65, 121, 135 

[Docket  Nos.  25148  and  26620;  AdmL  Nos. 
65-38;  121-240;  135-61] 

RIN  2120-AE82 

Antidrug  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUIMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act), 
amended  the  Federal  Aviation  Act  of 
1958  to  provide  a  statutory  mandate  for 
drug  testing  of  air  carrier  employees. 
The  Act  also  prescribed  certain 
consequences  for  prohibited  drug  use 
and  mandated  the  use  of  split  specimen 
testing.  This  rule  amends  the  antidrug 
rule  for  conformity  to  the  requirements 
of  the  Act. 

In  addition,  this  rule  incorporates 
other  changes  to  the  antidrug  rule. 
These  changes  clarify  the  requirements 
of  the  rule  and  also  address  concerns 
that  have  been  raised  since  the  rule  was 
published. 

Finally,  this  rule  includes  substantive 
changes  to  address  provisions  of  the 
rule  that  are  unclear,  do  not  comport 
with  the  changes  in  the  final  DOT  drug 
testing  procedures,  or  do  not  adequately 
address  required  steps  in  the 
implementation  process. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  September  19,  1994,  except 
the  amendment  to  part  121,  appendix  I, 
Vl.C.  which  is  effective  August  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julie  B.  Murdoch,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division 
(AAM-800),  Federal  Aviation 
Administration,  400  7th  Street  S\V., 
Washington,  DC  20590;  telephone  (202) 
366-6710. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center  (APA-230),  800  hidependence 
Avenue,  SVV.,  Washington,  IX:  20591,  or 
by  calling  (202)  267-3484.  Requests 
must  include  the  amendment  number 
identified  in  this  final  rule. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  rulemaking 
actions  should  request  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 


Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Background 

On  November  14, 1988,  the  FAA 
issued  an  antidrug  rule  which  required 
specified  aviation  employers  and 
operators  to  initiate  antidrug  programs 
for  personnel  performing  safety- 
sensitive  functions. 

On  October  28, 1991,  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act)  was  enacted.  Among 
other  things,  the  Act  provided  a 
statutory  mandate  for  drug  testing  in  the 
aviation  industry  and  required  specified 
consequences  for  positive  drug  tests.  A 
notice  of  proposed  rulemaking  (NPRM), 
published  on  February  15, 1994, 
proposed  amendments  to  certain 
provisions  of  the  FAA's  antidrug  rule  in 
accondance  with  the  Act.  The  NPRM 
also  proposed  certain  other  changes  to 
the  antidrug  rule  that  would  clarify 
employer  and  Medical  Review  Officer 
responsibilities  and  addressed  other 
issue$  that  have  been  identified  since 
the  promulgation  of  the  rule.  This  rule 
incorporates  the  requirements  of  the 
statutory  mandate,  as  well  as  the 
clarifying  amendments. 

Seven  comments  were  received  in  the 
docket  in  response  to  the  NPRM.  These 
comments  were  taken  into  consideration 
during  the  development  of  this  final 
rule. 

Reason  for  Expedited  Effective  Date 

A  section  of  this  rule  concerning  spht 
specimen  testing  is  being  made  effective 
in  less  than  the  30  days  from 
publication  usually  required  by  law. 
With  an  effective  date  of  August  15, 
1994,  for  this  section  the  FAA  can 
ensuve  that  this  rule  is  consistent  with 
the  DOT  final  rule  which  was  published 
on  February  15,  1994  (59  FR  7354).  The 
DOT  rule  implements  split  specimen 
collection  testing  required  by  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991,  as  of  August  15, 
1994,  for  four  modal  administrations 
under  the  DOT.  The  DOT  rule  provided 
affected  employers  6  months  to  begin 
implementing  split  specimen  testing. 
Because  employers  have  been  given 
prior  notification  of  the  requirement  for 
split  specimen  testing,  employers 
subject  to  this  rule  will  not  be  unduly 
burdened  by  an  effective  date  of  less 
than  30  days.  The  FAA  has  therefore 
determined  that  good  cause  exists  under 
the  provisions  of  5  U.S.C.  533(d)(3)  to 
warrant  an  expedited  effective  date. 

Discussion  of  Comments  and  Final  Rule 

This  rulemaking  action  encompasses 
a  variety  of  changes  to  the  FAA's 


antidrug  regulation,  most  of  which 
affect  the  operational  provisions  of  the 
antidrug  nale  found  in  14  CFR  part  121, 
appendix  I.  Because  a  variety  of 
changes,  both  substantive  and  minor 
technical  revisions,  were  made  to 
appendix  I,  the  entire  revised  appendix 
has  been  republished  in  this  final  rule. 
Each  of  the  significant  changes  and  any 
related  comments  are  discussed  in 
detail  below. 

Random  Testing 

This  final  rule  does  not  change  the 
random  drug  testing  requirements.  The 
FAA  notes,  however,  that  a  separate 
NPRM  was  jointly  issued  by  the  Office 
of  the  Secretary  of  Transportation  and 
all  DOT  agencies  with  antidrug  rules  on 
February  15,  1994  (59  FR  7614).  This 
NPRM  proposed  parallel  changes  to 
each  agency's  rule  under  which  the 
random  drug  testing  rate  would  be 
established  based  ^n  the  rate  of  random 
positive  drug  tests  in  the  particular 
industry.  Because  of  the  common 
aspects  of  the  random  testing  issues,  the 
FAa  will  make  any  such  changes  as  pan 
of  a  joint  final  rule  to  be  issued  in  the 
near  future. 

Amendments  Required  by  the  Act 

Prohibition  on  Service;  Rehabilitation 
and  Evaluation 

The  Omnibus  Transportation 
Employee  Testing  Act  section  entitled 
"Prohibition  on  service"  (found  at  new 
FAAct  section  614(b))  provides  that  no 
person  who  is  determined  to  have 
engaged  in  illegal  use  of  drugs  may 
perform  a  safety-sensitive  hmction  after 
such  determination.  In  accordance  with 
this  section,  the  FAA  proposed  that 
sections  of  the  FAA's  regulations  that 
address  the  use  of  prohibited  drugs  (see. 
e.g.,  14  CFR  65.46(c),  (d))  would  be 
revised  slightly  to  reflect  the  fact  that 
entities  other  than  certificate  holders 
[i.e.,  contractor  companies)  can  require 
drug  tests  under  the  antidrug  rule  if  they 
have  an  FAA-approved  antidrug 
program.  The  changes  were  supported 
by  commenters  and  are  included  in  the 
final  rule. 

Section  614(b)(2)  of  the  FAAct, 
"Effect  of  Rehabihtation,"  states  that  no 
covered  employee  may  perform  a  safety- 
sensitive  function  after  engaging  in 
prohibited  conduct  unless  he  or  she  has 
completed  a  rehabilitation  program 
under  the  provisions  of  section  614(c)  of 
the  FAAct.  Section  614(c)(1)  requires 
the  Administrator  to  prescribe 
regulations  that  at  a  minimum  provide 
for  the  identification  and  opportunity 
for  treatment  of  employees  in  need  of 
assistance  in  resolving  problems  with 
the  use  of  controlled  substances. 
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Further,  the  section  states  that  the 
Administrator  shall  determine  the 
circumstances  under  which  such 
employees  shall  be  required  to 
participate  in  such  a  program.  TJiis 
language  recognizes  that  rehabihtation 
may  not  be  appropriate  or  warranted  in 
all  cases  of  prohibited  conduct. 

The  legislative  requirement  of  section 
614(b)(2)  is  implemented  in  the 
revisions  to  paragraph  A.  section  VII,  of 
appendix  I.  The  legislative  history  of  the 
Act  reflected  the  fact  that  the  FAA  did 
not  prescribe  regulations  with  respect  to 
specific  types  of  rehabilitation  in  its 
antidrug  rule.  However,  because  the  Act 
requires  the  FAA  to  prescribe 
regulations  under  which  persons  in 
need  of  assistance  would  be  identified, 
this  final  rule  modifies  the  Medical 
Review  Officer  (MRO)  duties  to  include 
such  identification.  Some  commenters 
noted  that  a  MRO  may  not  be  qualified 
as  a  substance  abu=e  professional  (SAP) 
and  should  there-foro  be  required  to  refer 
the  individual  to  a  qualified  SAP  for  the 
evaluation.  It  was  the  FAA's  intent  that 
only  MROs  who  also  meet  the 
qualifications  of  a  SAP  (as  contained  in 
the  definition  of  a  S.'^P)  would  be 
authorized  to  perfi)nn  the  initial 
evaluation  of  individuals  who  have  a 
verified  positive  drug  test  resuh  or 
refuse  to  submit  to  a  required  test.  The 
final  rule  has  been  changed  to  clarify- 
this  requirement.  It  also  incorporates  a 
provision  parallel  to  one  in  the  alcohol 
misuse  prevention  program  final  rule 
that  limits  the  providers  or  facilities  to 
which  SAPs  who  perform  an  initial 
evaluation  may  refer  an  employee 
determined  to  be  in  need  of  assistance. 
This  limitation  also  applies  to  MROs 
who  serve  as  SAPs. 

The  NPRM  proposed,  and  this  final 
rule  provides,  that  each  covered 
employee  who  had  a  verified  positive 
drug  test  result  or  who  refused  to  submit 
to  testing  would  be  advised  of  all 
relevant  resources  available  to  the 
employee.  Further,  each  such  employee 
would  be  evaluated  by  a  SAP  (who 
could  be  the  MRO)  who  would 
determine  whether  and  what  assistance 
the  employee  needed  in  resolving 
problems  associated  with  prohibited 
drug  use.  Some  commenters 
representing  Idbor  organizations  stated 
that  the  FAA  should  include 
requirements  that  employers  must 
provide  or  pay  for  any  required 
treatment  and  that  employees  should  be 
prohibited  fi-om  terminating  employees 
who  are  undergoing  treatment.  The  FAA 
reaffirms  its  position  that  these  issues 
are  most  appropriately  matters  for 
employer/employee  negotiation. 

New  section  6i4(b)(3)  of  the  FAAct. 
"Performance  of  prior  duties 


prohibited,"  provides  sanctions  for 
employees  who  engage  in  prohibited 
use  of  drugs.  It  provides  that,  under 
certain  circumstances  discussed  below, 
an  individual  shall  not  be  permitted  to 
perform  the  duties  related  to  air 
transportation  that  he  or  she  performed 
prior  to  the  date  he  or  she  engaged  in 
the  prohibited  drug  use.  The  legislation 
does  not  require  that  the  individual's 
employment  be  terminated,  nor  that  he 
or  she  be  reassigned  to  perform  non- 
safety-sensitive  functions.  However,  it  is 
an  absolute  bar  to  the  performance  of 
the  same  duties  the  employee  performed 
before  the  violation. 

The  final  rule  implements  the 
provisions  in  the  Act  in  two  ways. 
Appendix  I  has  been  revised  by  adding 
paragraph  F  to  section  VI  to  preclude 
any  person  from  performing  the  safety- 
sensitive  function  that  the  individual 
was  performing  if  that  person  had  two 
verified  pos)i:ve  drug  test  resuhs  or  if 
the  individual  used  a  prohibited  drug 
while  performing  such  a  safety-sensitive 
function.  A  definition  of  "performing" 
parallehng  the  one  in  the  alcohol 
misuse  prevention  program  rule  has 
been  added.  In  order  to  effectively 
administer  this  provision,  the  final  rule 
provides  that  this  prohibition  is 
effective  for  drug  tests  and  on-duty  drug 
use  occurring  after  the  effective  date  of 
the  final  rule.  (The  NPRM  proposed  to 
amend  the  regulatory  sections  to 
implement  this  prohibition.  However, 
for  clarity  and  consistency  with  the 
alcohol  misuse  prevention  program  we 
are  adding  this  provision  to  appendix  I.) 

The  bar  is  limited  to  the  narrow 
prohibition  in  the  Act  and  will  not 
affect  the  performance  of  other  duties. 
While  the  FAA  recognizes  that  a  narrow 
bar  could  lead  to  anomalous  results  (for 
example,  a  person  might  be  barred  from 
performing  screening  duties  but  could 
serve  as  a  pilot),  a  bar  that  is  limited  to 
the  statutory  requirements  is  more  likely 
to  be  consistent  with  the  requirements 
of  the  Americans  with  Disabilities  Act 
or  other  legal  constraints.  The  FAA 
expects  that  employers  will  exercise 
responsible  judgment  in  determining 
whether  employees  not  expressly  barred 
from  service  should  be  permitted  to 
perform  other  safety-sensitive  duties. 

The  bar  on  two-time  violators  will 
apply  both  to  persons  who  have  gone 
through  rehabilitation  and  to  those  who. 
after  evaluation,  were  determined  not  to 
need  treatment.  Other.vise.  an  employee 
who  was  found  to  lieed  treatment  and 
had  an  instance  of  recidivism  would  be 
subject  to  the  bar,  but  an  employee  who 
did  not  need  assistance  but  simply 
chose  to  use  drugs  again  would  not  be. 
This  provision  is  established  under  the 
FAA's  general  statutory  authority  to 


prescribe  regulations  affecting  aviation 
safety. 

Commenters  representing  labor 
organizations  objected  to  the  permanent 
bar  in  principle,  but  recognized  the 
FAA's  statutory  requirement  to  impose 
such  a  bar.  Commenters  representing 
employers  objected  to  the  F.\A's 
implementation  of  the  permanent  bar  in 
which  the  burden  of  ensuring  that 
permanently  barred  individuals  do  not 
perform  the  relevant  safety-sensitive 
duties  is  placed  on  employers.  These 
commenters  assert  that  the  FAA  should 
maintain  a  name-specific  "black  list" 
that  emp'.oyers  could  check  to 
determine  an  applicant's  status.  The 
FAA  has  not  adopted  this 
recommendation  and  believes  that  it 
would  be  inappropriate  to  do  so.  Aside 
from  the  obvious  privacy  and  logistical 
issues  associated  with  the  creation  of 
such  a  data  base,  it  would  not  se;  ve  the 
purpose  asserted  by  the  commen:ers. 
which  appears  to  be  to  relieve  the 
employers  of  the  necessity  of  obtaining 
information  regarding  applicants'  drug 
testing  history.  However,  {he  permanent 
bar  is  not  the  only  measure  precluding 
ser\-ice  in  a  safety-sensitive  function.  In 
addition,  if  an  individual  has  a  verified 
positive  drug  test  result  or  has  refused 
to  submit  to  a  drug  test,  the  employer 
cannot  use  the  individual  to  perform 
any  safety-sensitive  function  unless  and 
until  the  appropriate  MRO  or  SAP 
evaluation  and  return  to  duty 
requirements  have  been  met.  (A  similar 
prohibition  applies  under  the  alcohol 
misuse  prevention  program,  14  CFR  part 
121,  appendix  J).  Information  regarding 
such  unresolved  violations  can  be 
obtained  only  from  the  employee's 
records.  In  summary,  the  FAA  does  not 
view  the  need  to  ensure  that  an 
applicant  is  not  subject  to  the 
permanent  bar  as  materially  different 
from  the  other  requirements  in  this 
employer-based,  employer-implemented 
program. 

The  FAA  has  addressed  one  concern 
raised  by  commenters  regarding  the 
availability  of  records  from  previous 
employers.  The  confidentiafity 
provisions  have  been  revised  to  clarif\ 
that  employers  are  required  to  release 
employee  antidrug  program  records 
upon  uTitten  consent  of  the  employee. 
This  revision  precludes  prior  employers 
from  refusing  to  release  records  and 
thereby  frustrating  the  intent  of  this 
rigulation.  With  respect  to  record 
retention,  the  FAA  notes  tfiat  the 
retention  periods  provided  in  this  rule 
are  minimum.s  and  employers  mav 
choose  to  retain  any  records  for  a  longer 
period  of  time.  Employers  should 
consider  longer  retention  of  information 
regarding  verified  positive  drug  test 
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results,  refusals  to  submit  to  testing, 
evaluation,  and  rehabilitation,  if  for  no 
other  reason  than  to  ensure  that  an 
individual  previously  terminated  for 
violating  the  rule  is  not  rehired  for  and 
impennissibly  returned  to  the 
performance  of  safety-sensitive 
Kmctions. 

Conunenters  also  expressed  concern 
that  employees  be  provided  with 
adequate  notice  of  the  implications  of 
having  a  verified  positive  drug  test 
result  or  using  drugs  while  performing 
a  safety-sensitive  binction.  The  FAA 
agrees  that  employees  should  be  advised 
of  the  consequences  of  such  actions,  and 
of  the  consequences  of  refusing  to 
submit  to  a  required  test  (whii±, 
although  it  does  not  implicate  the 
permanent  bar.  does  necessitate  removal 
from  safety-sensitive  functions  and 
possible  reporting  to  the  FAA).  The 
FAA  has  therefore  revised  the  employee 
assistance  program  provisions  of 
appendix  1  to  include  a  requirement  that 
the  employer  poUcy  provide 
information  on  the  consequences  under 
the  antidrug  rule  of  illegal  use  of  drugs, 
verified  positive  drug  test  results,  and 
refusals  to  submit  to  testing.  It  should  be 
noted  that  an  employer  may  advise 
employees  of  any  consequences 
impoeed  under  the  employer's 
independent  authority  (e.g., 
termination);  however,  the  employer 
could  not  purport  or  imply  that  the 
FAA's  antidrug  rule  required  such 
actions. 

The  permanent  bar  following  a  refusal 
to  undertake  or  failure  to  complete 
rehabilitation  is  further  implemented  by 
retaining  the  current  reqiiirement  that 
prior  to  returning  to  duty  performing 
safety-sensitive  functions  following  a 
verified  positive  drug  test  resuh  on  an 
FAA-mandated  drug  test  or  refusal  to 
-submit  to  such  a  drug  test,  the  employee 
must  be  evaluated  by  the  MRO  on  the 
specific  issue  of  compliance  with  any 
previously-estabUshed  treatment 
program.  This  rule  retains  the 
provisions  regarding  MRO 
recommendations  for  return  to  duty, 
with  the  modification  that,  based  on  tho 
requirements  of  the  Act,  the  MRO 
cannot  recommend  return  to  duty  if  an 
individual  has  failed  to  comply  with  a 
specified  rehabilitation  program.  Th»* 
FAA  has  chosen,  however,  not  to 
impose  a  definite  time  period  during 
which  the  employee  must  agree  to 
undertake  or  complete  the  prescrib«d 
rehabilitation.  This  allows  for  the  denial 
phase  that  most  people  go  through  when 
first  confronted  with  evidence  of  a  drug 
problem. 


Split  Specimen  Testing 

Split  sptecimen  testing,  which  is 
expressly  required  under  the  Act,  is  a 
procediue  under  which  an  original 
urine  specimen  is  divided  info  two 
containers,  each  of  which  is  sealed, 
labeled,  and  maintained  separately.  If 
the  primary  specimen  tests  positive,  the 
split  {«•  secondary  specimen  can  be 
tested  to  ensure  that  the  confirmed 
positive  was  not  caused  by  error  or 
tampering.  In  accordance  with  the 
requirements  of  the  Act,  DOT  has 
revised  its  procedural  nile  to  require 
split  specimen  testing  for  all  drug 
testing  performed  under  the  auspices  of 
the  FAA  antidrug  rule  (and  those  of  the 
Federal  Highway  Administration,  the 
Federal  Railroad  Administration,  and 
the  Federal  Transit  Administration). 
Consistent  with  the  provisions  of  the 
IX3T  rule,  this  final  rule  provides  that 
split  specimen  testing  is  in  lieu  of  the 
right  to  request  a  retest  of  the  original 
specimen. 

A  number  of  commenters  objected  to 
the  split  specimen  testing  requirement 
as  unnecessary  and  unduly 
burdensome.  These  commenters  stated 
that  split  specimen  provisions  should 
not  be  included  in  the  final  rule.  The 
FAA  is  constrained  by  the  requirements 
of  the  Act  and  must  provide  for  spht 
specimen  testing.  All  aviation  entities 
with  FAA-approved  antidrug  programs 
must  therefore  ensure  that  they  have 
split  specimen  testing  provisions  in 
place  by  August  15,  1994,  including 
providing  appropriate  amendments  to 
their  antidrug  program  plans  to  the 
FAA. 

Both  the  Act  and  the  DOT's  revised 
rule  provide  that  an  employee  is 
entitled  to  split  specimen  testing  if  the 
employee  requests  such  testing  within  3 
days  of  receiving  notice  of  the  positive 
drug  test  result,  and  this  final  rule 
incorporates  an  analogous  provision. 
The  NPRM  proposed  that  the  request 
must  be  in  writing.  Commenters  noted 
that  the  requirement  for  a  written 
request  conflicts  with  the  Umifed  time 
available  during  which  to  make  the 
request  to  have  a  split  specimen  tested. 
The  FAA  has  deleted  the  proposed 
requirement  that  an  employee  request 
the  split  specimen  test  in  writing.  The 
final  rule  also  revises  the  provision 
regarding  MRO  verification  of  the 
primary  specimen.  The  NPRM  proposed 
that  the  MRO  "may"  proceed  with 
verification  pending  receipt  of  the  split 
specinjcn  test  result.  Although  this 
language  was  permissive,  it  was  not  the 
intent  of  the  FAA  that  verification  could 
be  delayed  solely  based  on  an 
employee's  request  for  a  split  specimen 
test.  Rather,  the  provision  was  intended 


to  recognize  that  factors  other  than  the 
request  for  the  spfit  specimen  analysis 
could  affect  the  verification  process. 
The  final  rule  makes  the  intent  of  the 
FAA  explicit.  Finally,  the  rule  provid<>s 
that  no  employer  or  agency  action  is 
-Stayed  during  the  request  period  or 
while  waiting  for  a  spUt  specimen  test 
result. 

Garifying  Amendments 

RuIp  Longuagp 

The  NPRM  included  a  notice  that  in 
the  final  rule  the  FAA  would  amend  fho 
antidrug  rule  to  change  the  terms 
"passing"  and  "failing"  a  drug  test.  All 
of  the  DOT  agencies  that  require  drug 
testing,  including  the  FAA,  have 
received  reports  of  some  confusion  in 
their  respective  industries  regarding  th>; 
use  of  the  terms  passing  and  faiUng  a 
drug  test  and  how  those  terms  relate  to 
different  drug  test  results  (i.e., 
confirmed  or  verified  positive  or 
negative  test,  cancelled  tests,  etc.).  Thv 
final  rule  changes  these  terms  wherever 
they  are  used  throughout  the  antidrug 
rule  to  the  more  accurete  "verified 
positive"  or  "verified  negative." 

Additionally,  the  revised  appendix  I 
published  in  this  final  rule  includes  a 
number  of  minor  editorial  changes.  Foi 
example,  throughout  the  antidrug  rule 
the  phrase  "functions  specified  in 
section  111  of  appendix  I"  is  used.  This 
final  rule  replaces  that  phrase  with  the 
terra  "safety-sensitive  fimction,"  which 
is  defined  accordingly. 

Contmct  Air  Traffic  Control  Fadlitit^s 

As  was  noted  in  the  preamble  to  the 
NPRM.  when  the  FAA's  final  antidrug 
rule  was  published  in  1988,  air  traffic 
control  (ATC)  facilities  operated  under 
contract  with  the  FAA  were  explicitly 
excluded  from  coverage  under  the  rul^. 
It  was  subsequently  determined  that 
employees  of  contract  ATC  fadfities 
would  not  be  included  In  the  FAA's 
program  for  Federal  employees  and 
should  be  subject  to  the  FAA's  rules  for 
the  aviation  industry.  This  final  rule 
changes  the  definition  of  covered 
employers  to  include  such  facilities. 
The  FAA's  air  traffic  control  facilities 
and  facilities  operated  by  the  military 
(whether  directly  or  by  contract)  are  not 
affected  by  this  change. 

Air  traffic  coiitroh  facilities,  whethor 
they  are  currently  required  to  perform 
testing  by  contract  or  not.  should  submit 
plans  to  the  FAA  within  90  days  after 
the  rule's  effective  date,  as  required  by 
paragraph  A.5.,  Section  IX. 

Hfifuaal  to  Submit  to  Testing 

The  final  antidrug  rule  included 
amnndmnnts  to  the  airmen  certification 
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sections  of  the  FAA's  regulations  under 
which  a  refusal  to  submit  to  testing 
rnuld  be  the  basis  for  a  certificate 
action.  However,  the  rule  did  not  have 
an  express  requirement  for  employers  to 
notify  the  FAA  of  refusals  or  a  specific 
mechanism  for  providing  such  notice. 
The  NPRM  proposed  a  reporting 
requirement  that  (paragraph  E  of  section 
VI  of  appendix  I  to  part  121)  would 
correct  this  gap  in  the  requirements  of 
the  rule.  However,  the  proposal  did  not 
include  a  specific  time  for  notifications. 
The  final  rule  specifies  that  employers 
must  notify  the  FAA  of  refusals  to 
submit  to  required  tests  within  5 
working  days.  The  final  rule  also 
clarifies  that  sanctions  do  not  attach  to 
refusals  to  submit  to  either  pre- 
employment  or  return  to  duty  tests  since 
the  redefinition  of  "return  to  duty  tests" 
makes  such  tests  essentially  voluntary. 
An  individual  who  refuses  to  submit  to 
pre-employment  or  return  to  duty 
testing  but  then  wishes  to  perform  a 
safety-sensitive  function  would  have  to 
subsequently  agree  to  take  and  have  a 
verified  negative  drug  test  result  on 
such  a  test.  The  individual  would  then 
be  subject  to  follow-up  testing  while 
performing  safety-sensitive  functions, 
because  the  individual  might  have 
refused  based  on  recent  drug  use.  The 
individual  would  not,  however,  be 
subject  to  certificate  action  for  declining 
what  is  essentially  a  test  taken 
voluntarily  as  a  precondition  to 
performing  safety-sensitive  duties. 

Employees  Covered  By  the  Antidrug 
Rule 

The  final  rule  modifies  the  specified 
safety-sensitive  duties  slightly  to 
parallel  the  classes  of  covered  functions 
in  the  FAA's  new  alcohol  misuse 
prevention  program  rule  (14  CFR  part 
121,  appendix  J).  This  modification  is 
not  intended  to  significantly  change  the 
antidrug  rule's  coverage.  The  most 
significant  changes  are  the  elimination 
of  flight  test  and  ground  instruction 
duties.  The  former  category  is 
eliminated  because  the  FAA  has 
determined  that  as  a  practical  matter, 
these  duties  are  essentially  subsumed  in 
flight  crewmember  or  flight  instructor 
duties.  Groimd  instruction  duties  have 
been  eliminated  based  on  the  FAA's 
desire  to  reduce  the  burden  of  the 
antidrug  rule  on  the  industry  and  the 
determination  that  individuals 
performing  such  duties  could  be 
removed  from  the  program  without 
jeopardizing  public  safety.  Additionally, 
the  categories  of  "aviation  screening 
duties"  and  "ground  security 
coordinator  duties"  have  been 
established  to  clarify  the  FAA's  original 


intent  with  respect  to  covered  security 
functions. 

Although  most  commenters  supported 
these  changes,  one  commenter  believed 
that  rather  than  specifying  categories  of 
safety-sensitive  duties,  the  rule  should 
provide  the  Administrator  with  the 
discretion  to  establish  these  categories 
without  rulemaking.  The  FAA  has  not 
adopted  this  recommendation.  While 
flexibility  might  be  desirable,  the  FAA 
believes  that  it  is  essential  that  adequate 
notice  and  opportunity  for  comment  be 
given  to  individuals  the  FAA  intends  to 
subject  to  the  requirements  of  this  rule. 
Publication  of  the  safety-sensitive 
functions  as  part  of  the  final  rule  also 
ensiures  that  affected  employees  and 
employers  have  actual  or  constructive 
knowledge  of  the  requirements  of  the 
rule. 

The  FAA  has  previously  received  a 
petition  for  rulemaking  on  the  issue  of 
the  appropriate  scope  of  covered 
employees  under  the  antidrug  rule. 
Because  the  issues  raised  in  the  petition 
have  been  resolved  in  this  final  rule,  the 
FAA  has  closed  this  action.  (Docket  No. 
26620) 

Because  the  covered  employee 
categories  are  being  revised,  we  are 
repubhshing  vdth  this  final  rule  the 
Drug  Testing  Management  Information 
System  (MIS)  Data  Collection  Forms, 
which  were  published  in  the  Federal 
Register  on  December  23,  1993  (58  FR 
68198),  and  became  effective  on  January 
1, 1994.  These  forms  provide  the  FAA 
with  additional  data  for  use  in 
monitoring  the  antidrug  program  and 
reflect  the  changes  in  employees 
covered  by  the  antidrug  rule.  There  are 
no  other  significant  changes  to  the 
forms. 

Pre-Ernployment  Testing 

The  NPRM  proposed  to  revise  the 
antidrug  rule's  pre-employment  testing 
provision  (paragraph  A  of  section  V  of 
appendix  I)  to  make  the  provision  less 
burdensome.  When  it  was  published  in 
1988,  the  antidrug  rule  required  pre- 
employment  testing  before  an 
individual  could  be  hired  to  perform  a 
function  specified  in  appendix  I.  As 
interpreted  by  the  FAA.  testing  was 
required  of  individuals  not  currently 
employed  by  the  employer,  of  current 
employees  moving  from  a  non-covered 
to  a  covered  safety-sensitive  function, 
and  in  circumstances  where  an 
employee  was  removed  from  the 
random  testing  pool  for  any  length  of 
time  or  was  unavailable  for  testing  for 
an  extended  period  of  time.  Individuals 
who  had  a  verified  positive  drug  test 
result  or  refused  to  submit  to  an  FAA- 
mandated  drug  test  also  had  to  pass  a 


pre-employment  test  prior  to  performing 
or  returning  to  safety-sensitive  duties. 

The  FAA  continues  to  believe  that 
pre-employment  drug  testing  has  utility 
for  those  individuals  who  have  not 
previously  been  subject  to  the  FAA- 
approved  random  drug  testing  program 
of  an  employer.  However,  we  have 
reassessed  the  need  for  pre-employment 
testing  in  other  situations,  such  as  when 
an  employee  has  been  on  leave  of 
absence  or  working  outside  the  territory 
of  the  United  States.  The  FAA  believes', 
and  all  of  the  commenters  addressing 
this  issue  concur,  that  safety  can  be 
maintained  even  if  the  requirement  for 
pre-employment  testing  in  some 
circumstances  is  eliminated.  Therefore, 
the  FAA  has  revised  its  antidrug  rule  to 
require  pre-employment  testing  of  an 
individual  only  prior  to  the  first  time 
the  individual  performs  a  safety- 
sensitive  function  for  an  employer.  Such 
an  individual  must  have  a  verified 
negative  drug  test  result  on  a  pre- 
employment  test  prior  to  performing  a 
safety-sensitive  function,  and  the 
employer  could  not  permit  the 
individual  to  perform  such  a  function 
until  the  employer  receives  the  verified 
negative  pre-employment  drug  test 
result. 

Employers  would  be  permitted  to 
require  an  employee  to  submit  to  pre- 
employment  testing  in  cases  where  an 
employee  previously  subject  to  random 
testing  by  that  employer  has  been 
removed  from  the  random  testing  pool 
for  reasons  other  than  a  verified  positive 
drug  test  result  on  an  FAA-mandated 
drug  test  or  refusal  to  submit  to  such 
testing. 

Return  to  Duty  and  FoUow-Up  Testing 

The  1988  final  antidrug  rule  included 
the  category  of  "testing  after  return  to 
duty"  (former  paragraph  F.  section  V, 
appendix  I).  Under  this  provision, 
individuals  who  had  been  hired  to 
perform  safety-sensitive  functions,  or 
returned  to  the  performance  of  safety- 
sensitive  functions  after  receiving  a 
verified  positive  drug  test  result  on  or 
refusing  to  submit  to  an  FAA-mandated 
drug  test,  were  subject  to  unannounced 
testing.  As  noted  above,  the  threshold 
test  required  before  returning  to  duty 
was  characterized  as  a  pre-employment 
test. 

Commenters  concurred  with  the 
FAA's  assessment  that  the  FAA's  prior 
use  of  the  term  "return  to  duty"  testing 
has  caused  confusion  in  the  industry. 
The  FAA  also  wishes  to  ensure 
consistency  in  terminology  with  the 
alcohol  misuse  prevention  program  rule. 
For  these  reasons,  the  antidrug  rule  has 
been  revised  to  provide  that  an 
individual  who  had  a  verified  positive 
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drug  test  result  on  a  pre-employment 
test,  or  refused  a  pre-employment  test. 
must  take  another  pre-employment  test 
and  obtain  a  verified  negative  drug  test 
result  before  performing  safety-sensitive 
duties  and  would  then  be  subject  to 
follow-up  testing.  An  employee  who 
had  a  verified  positive  dnig  test  result 
on  another  type  of  test  or  refused  to 
submit  to  another  type  of  test  (e.g.. 
random)  must  take  a  return  to  duty  test 
and  obtain  a  verified  negative  drug  test 
result  before  returning  to  the 
performance  of  safety-sensitive  duties, 
and  would  then  be  subject  to  follow-up 
testing.  Like  all  FAA-mandated  tests, 
return  to  duty  and  follow-up  tests  must 
be  performed  in  accordance  with  the 
requirements  of  appendix  I  and  the 
testing  procedures  in  49  CFR  part  40. 
The  FAA  also  pro]x»ed  two  other 
changes  that  would  parallel  the 
provisions  of  the  alcohol  rule.  The  first 
proposed  change  was  the  addition  of  a 
mandatory  minimum  of  six  follow-up 
drug  tests  during  an  individual's  first  12 
months  after  bekig  hired  for  or  returning 
to  the  performance  of  safety-sensitive 
functions  after  the  individual  has 
refused  to  submit  to  or  had  a  verified 
positive  drug  test  result  on  an  FAA- 
mandated  test.  Commenters  generally 
opposed  this  proposal,  believing  the 
determination  of  the  appropriate 
number  of  follow-up  tests  should  be  a 
matter  for  the  MRO's  discretion.  Based 
on  these  comments,  the  FAA  has 
revised  the  follow-up  testing  provision. 
As  revised,  although  follow-up  testing  is 
required  for  any  person  who  refuses  to 
submit  to  or  who  has  a  verified  (tositive 
drug  test  result  on  an  F.\A -mandated 
drug  test,  a  minimum  of  six  tests  over 
12  months  will  be  required  only  for  an 
individual  who  is  determined  in  an 
evaluation  conducted  under  this  rule  to 
be  in  need  of  assistance  in  resolving 
problems  associated  with  illegal  use  of 
drugs.  This  modification  ensures  that 
those  employees  most  in  need  of 
monitoring  will  be  subject  to  at  least  a 
minimum  number  of  tests  over  the  first 
year  after  returning  to  duty,  the  period 
during  which  recidivism  is  the  most 
likely  tv»  ocoir.  The  remaining 
employees  would  be  tested  at  the  MRO's 
di.scretion. 

The  !>econd  change  permits  the 
emplojer  to  direct  the  individual  to 
undergo  alcohol  testing,  as  well  as  drug 
testing,  if  the  Medical  Review  Officer 
determines  that  such  testing  would  be 
appropriate.  No  commenters  addressed 
this  change,  and  the  final  rule  includes 
this  provision  as  it  was  proposed. 

Medical  Review  Officer  Functions 

The  NPRM  proposed  to  substantially 
revise  section  VII  of  appendix  I.  First. 


changes  in  the  DOT  final  rule  (49  CFR 
part  40),  which  establishes  the  duties  of 
the  MRO  in  the  verification  process, 
have  superseded  the  FAA's  rule.  Rather 
than  reiterate  the  duplicative  provisions 
of  the  DOT  rule,  which  are  subject  to 
change,  the  revised  MRO  section  cites  to 
the  apphcable  provisions  of  the  DOT 
rule  and  incorporates  them  (and 
therefore  any  future  amendments)  by 
reference. 

The  MRO  duties  have  been  revised  to 
require  the  MRO  to  inquire  whether  an 
individual  holds  a  part  67  airman 
medicel  certificate,  to  process  requests 
for  split  specimen  testing,  and  to 
evaluate  or  refer  the  individual  to  a  SAP 
for  evaluation,  as  discussed  previously. 
The  MRO's  duties  in  the  case  of  an 
employee  or  applicant  who  holds  a  part 
67  airman  medical  certificate  or  who 
would  be  required  to  hold  such  a 
certificate  to  perform  a  safety-sensitive 
function  for  an  employer  are  also 
specified.  In  response  to  comments,  the 
requirements  for  submission  of  the 
reports  to  the  Federal  Air  Surgeon  have 
been  revised.  The  final  rule  provides 
that  an  MRO  has  10  working  days 
following  verification  of  a  positive  drug 
test  result  In  which  to  make  a 
determination  regarding  drug 
dependence.  All  documents  pertaining 
to  the  test  result,  verification, 
dependency.  SAP  evaluations,  and 
return  to  duty  recommendations,  if  any, 
must  be  forwarded  to  the  Federal  Air  ' 
Surgeon  within  12  working  days  of 
verifying  the  positive  drug  test  result. 

The  final  rule  also  includes  specific 
recordkeeping  requirements  for  the 
MRO.  This  change  makes  explicit  the 
previously  implicit  requirement  that 
MROs  maintain  records  necessary  for 
accomplishing  their  duties.  While  the 
records  are  created  on  behalf  of  and 
remain  the  employers'  records,  the  new 
recordkeeping  section  reflects  the  fact 
that,  of  necessity,  there  are  records  that 
must  be  maintained  by  the  MRO  if  the 
MRO  ia  to  fulfill  his  or  her  regulatory 
role.  The  provision  regarding 
forwarding  of  MRO  records  has  been 
revised  slightly  from  the  NPRM  to 
clarify  that  it  is  the  employer's 
obligation  to  ensure  that  MRO  records 
are  forwarded  to  a  new  MRO,  even  if  the 
employer  is  obtaining  MRO  services 
through  a  consortium.  The  change 
reflects  the  FAA's  position  that  records 
associated  with  a  particular  employer's 
antidrug  program  remain  the  employer's 
records,  even  if  the  records  are 
maintained  by  the  MRO  and  even  if  the 
employer  does  not  contract  directly 
with  the  MRO.  The  FAA  recognizes  that 
a  consortium  may  effect  the  actual 
transfer  of  records;  however,  the 
consortium  does  so  only  as  an  agent  of 


the  employers  using  its  services  to 
implement  their  programs. 

Antidrug  Program  Plan  Submission 

Several  changes  were  proposed  in  thi* 
NPRM  to  the  plan  submission 
provisions.  First,  the  address  to  which 
plans  and  plan  amendments  must  be 
submitted  has  been  changed  to  reflect 
the  Drug  Abatement  Division's  current 
address.  Second,  the  "transition" 
provisions  of  the  rule  for  new  aviation 
employers  (paragraph  A.,  section  IX) 
have  been  changed  to  eliminate  the 
substantial  grace  period  previously 
provided.  Commenters  supported  the 
FAA's  view  that  given  the  published 
guidance  available  &x>m  the  FAA  and 
fi-om  private  sector  entities  and  the 
wealth  of  material  and  experience  now 
available,  there  is  no  longer  a  reason  to 
permit  carriers  to  begin  operations 
without  having  implemented  an  FAA- 
approved  antidrug  program. 

The  FAA  noted  in  the  preamble  to  the 
final  rule  that  the  compliance  deadlines 
for  new  businesses  might  be  accelerated 
in  the  fiiture  (53  FR  47043;  November 
21, 1988),  and,  accordingly,  this  final 
rule  prohibits  covered  employers  bom 
begirming  operations  without  an 
approved  antidrug  program.  The 
program  must  be  implemented,  and  all 
covered  employees  subject  to  testing, 
not  later  than  the  inception  of 
operations.  Any  person  hired  by  a  new 
certificate  holder  to  perform  a  safety- 
sensitive  function  after  the  issuance  nf 
the  certificate  must  undergo  pre- 
employment  testing.  Additionally,  each 
new  employer  must  ensure  that 
employees  performing  safety-sensitive  - 
functions  by  contract  are  subject  to  an 
FAA-approved  antidrug  program  within 
60  days  of  the  implementation  of  the 
employer's  program.  This  requirement 
will  impose  no  significant  burden  on 
new  operators  and  any  burden  is 
outweighed  by  the  benefits  gained  by 
public  safety. 

Third,  the  consortiiun  plan 
submission  section  has  been  revised  !..■ 
require  that  each  consortium  program 
must  provide  for  notification  to  the  FAA 
of  changes  in  membership.  Finally,  a 
new  provision  (section  DC,  paragraph 
A.6.)  expressly  states  that  covered 
employers  must  ensure  that  they  an? 
continuously  covered  under  an 
approved  antidrug  program.  This  new 
section  reflects  the  FAA's  recognition  of 
the  fluid  nature  of  the  aviation  industry, 
in  which  locations,  contracts,  and  e\'en 
corporate  identities  are  subjectto 
frequent  changes. 
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Employees  Located  Outside  the  United 
States 

As  noted  in  the  preamble  to  the 
NPRM,  the  original  antidrug  rule 
published  in  1988  apphed  to  employees 
performing  safety-sensitive  functions  for 
the  specified  employers  regardless  of 
whether  the  employees  were  located 
within  the  territory  of  the  United  States 
or  were  located  in  a  foreign  country.  In 
recognition  of  the  international 
imphcatiottsof  the  rule,  however,  the 
effective  date  <rf  the  rule  with  respect  to 
employees  located  outside  the  territory 
of  the  United  States  was  deferred  on  a 
number  of  occasi(Mis.  Significant 
practical  and  legal  concerns 
surrounding  implementation  of  the 
antidrug  rule  outside  the  territory  of  the 
United  States  remain  and  the  FAA  has 
substantially  revised  the  international 
section  of  the  antidrug  rule  (section  XII, 
appendix  l). 

Consistent  with  the  proposed  rule, 
this  final  rule  provides  that  no 
employee  located  outside  the  territory  of 
the  United  States  shall  be  tested  for 
illegal  use  of  drugs  tuider  the  provisions 
of  appei&dix  I.  To  ensure  jM'oper 
selection  far  random  testing,  an 
employer  mnst  remove  from  the  random 
testing  pool  any  employee  assigned  to 
per£[»in  safety-sensitive  functions  solely 
outside  the  territory  of  the  United 
States,  since  such  an  employee  is  not 
available  far  testing.  The  employee  must 
be  returned  to  the  random  testing  pool 
as  soon  as  the  employee  once  more 
begins  to  perform  functions  wholly  or 
partially  within  the  territory  of  the 
United  States.  As  noted  above,  the 
employer  has  the  cation  of  requiring  the 
employee  to  undeigo  a  pre-employment 
test  prior  to  returaing  to  the 
performance  of  a  safety-sensitive 
function  within  the  territory  of  the 
United  States  (and  therefore  to  the 
random  testing  pool).  This  section  also 
provides  that  the  provisions  of  appendix 
I  do  not  apply  to  emplo3nees  performing 
safety-sensitive  hinctions  by  contract 
outside  the  territory  of  the  United 
States. 

Although  most  commenters  supported 
this  revision,  one  commenter  expressed 
concern  that  employees  performing 
safety-sensitive  functions  within  the 
territory  of  the  United  States  may  be 
subject  to  random  testing  at  a 
disproportionately  high  rate  if 
employees  outside  the  territory  of  the 
United  States  are  excused  from  testing 
and  that  employees  taken  out  of  the 
random  testing  pool  may  pose  a  safety 
risk.  The  FAA  is  cognizant  of  concerns 
about  safety  and  economic  parity  that 
are  raised  by  this  exclusion.  Hovi-ever. 
the  FAA  has  determined  that  the 


burdens  associated  with  extraterritorial 
testing  outwei^  the  passible  safety 
benefit.  The  FAA  expects  that 
employers  will  ensure  that  persons 
performing  safety-s^tsitive  functions 
wholly  or  partially  within  the  territory 
of  the  United  States  remain  subject  to  an 
effective  random  testing  program. 
Finally,  employers  concerned  about 
drug  use  by  employees  removed  from 
the  random  testing  pool  may,  as 
addressed  above,  subject  such 
employees  to  pre-employment  testing 
prior  to  permitting  the  employees  to 
perform  safety-sensitive  functions 
within  the  territory  of  the  United  States. 

Paperwork  Reduction  Act  Approval 

The  recordkeeping  and  reporting 
requirements  of  the  final  antidrug  rule, 
issued  on  NovemBer  14, 1988.  were 
previously  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  The 
OMB  approval  is  under  control  number 
2120-0535.  The  recordkeeping  and 
reporting  requirements  in  this 
amendment  to  the  final  rule  were 
submitted  to  OMB  during  the  NPRM 
stage  and  ap|Nt)ved  under  the  same 
OMB#21 20-0535.  There  have  been  no 
changes  to  the  paperwork  or 
recordkeeping  burden  since  the  NPRM 
approval. 

Federalism  Ini{^cations 

The  amendments  in  this  final  rule 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  the  FAA  has  determined  that  this 
final  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 
The  Agency  has  prepared  a  regulator}- 
evaluation  that  analyzes  the  costs  and 
benefits  of  this  final  rule.  The  FAA  does 
not  expect  that  this  rule  will  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

A  copy  of  the  ccHnplete  regulatory 
evaluation,  regulatory  flexibility 
determination,  and  international  trade 
assessment  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  office  identified  under 
FOR  FURTHER  INFORIIATION  CONTACT. 


International  Trade  Impact  Analysis 

The  FAA  finds  that  this  rule  will  not 
have  an  adverse  impact  on  trade 
opportunities  for  either  U.S.  firms  doing 
business  overseas  or  foreign  firms  doing 
business  in  the  United  States 

Significance 

This  rule  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  although  it  may  result 
in  a  small  increase  in  costs  for 
consumers,  industry,  or  Federal,  State, 
or  local  agencies.  The  FAA  has 
determined  that  the  rule  is  not 
significant  under  the  Executive  Order 
12866  and  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportatinn  (44  FR  1 1034;  Februarv 
2.  1979). 

List  of  Subjects 

14CFRPart65 

Aircraft.  Airmen,  Air  safety.  Air 
transportation,  Aviation  safety,  Drug 
abuse.  Drugs,  Narcotics,  Safety, 
Transportation. 

14  CFR  Part  121 

Air  carriers.  Aircraft.  Aircraft  pilots. 
Airmen,  Airplanes,  Air  transportation. 
Avi^jjon  safety.  Drug  abuse,  Drugs, 
Narcotics,  Pilots,  Safety.  Transportation. 

14  CFR  Part  135 

Air  carriers.  Aircraft,  Aircraft  pilots, 
Airmen,  Airplanes.  Air  taxi.  Air 
transportation.  Aviation  safety,  E>rug 
abuse.  Drugs,  Narcotics.  Pilots,  Safety. 
Transportation. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  parts  65.  121.  and  135 
as  follows: 

PART  6S-CERTIFICATION:  AIRMEN 
OTHER  THAN  FUGHT 
CREWMEMBERS 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355.  1421. 
1422.  and  1427  (te%-ised.  Pub  I,  102-143. 
October  28.  1991);  49  U.S.C.  106(g)  (revised. 
Pub.  L.  97-449.  January  12. 1963) 

2.  Section  65.46  is  amended  by 
revising  paragraphs  (aM2)  and  (d).  by 
removing  paragraph  (e),  and 
redesignating  paragraph  (f)  as  paragraph 
(e)  to  read  as  follows: 

§65.46    Use  of  proMbHed  drugs. 

(a)-   *   * 

(2)  An  "employer"  means  an  air 
traffic  control  faciUty  not  operated  by 
the  FAA  or  by  or  under  contract  to  the 
U.S.  military  that  employs  a  person  to 
perform  an  air  traffic  control  function. 
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(d)  No  employer  shall  knowingly  use 
any  person  to  perform,  nor  may  any 
person  perform  for  an  employer,  either 
directly  or  by  contract,  any  air  traffic 
control  function  if  the  person  has  a 
verified  positive  drug  test  result  on  or 
has  refused  to  submit  to  a  drug  test 
required  by  appendix  I  to  part  121  of 
this  chapter  and  the  person  has  not  met 
the  requirements  of  appendix  I  to  part 
121  of  this  chapter  for  returning  to  the 
performance  of  safety-sensitive  duties. 


PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355,  1356. 
1357, 1401,  1421-1430,  1485,  and  1502 
(revised  Pub.  L.  102-143,  October  28,  1991); 
49  U.S.C.  106(g)  (revised.  Pub.  L.  97-449. 
January  12,1983). 

4.  Section  121.455  is  amended  by 
revising  paragraph  (c)  and  by  removing 
paragraph  (d)  to  read  as  follows: 

§121.455    Use  of  prohibited  drugs. 

•        *        •         •         • 

(c)  No  certificate  holder  shall 
knowingly  use  any  person  to  perform. 
nor  shall  any  person  perform  for  a 
certificate  holder,  either  directly  or  by 
contract,  any  safety-sensitive  function  if 
the  person  has  a  verified  positive  drug 
test  result  on  or  has  refused  to  submit 
to  a  drug  test  required  by  appendix  I  to 
part  121  of  this  chapter  and  the  person 
has  not  met  the  requirements  of 
appendix  I  for  returning  to  the 
performance  of  safety-sensitive  duties. 

5.  Appendix  I  is  revised  to  read  as 
follows: 

Appendix  1  to  Part  121— Drug  Testing 
Program 

This  appendix  contains  the  standards 
and  components  that  must  be  included 
in  an  antidrug  program  required  by  this 
chapter. 

I.  DOT  Procedures.  Each  employer 
shall  ensure  that  drug  testing  programs 
conducted  pursuant  to  14  CFR  parts  65. 
121,  and  135  complies  with  the 
requirements  of  this  appendix  and  the 
-"Procedures  for  Transportation 
Workplace  Drug  Testing  Programs" 
published  by  the  Department  of 
transportation  tE)OT)  (49  CFR  part  40). 
An  employer  may  not  use  or  contract 
with  any  drug  testing  laboratory  that  is 
not  certified  by  the  Department  of 
Health  and  Human  Services  (DHHS) 
pursuant  to  the  DHHS  "Mandatory 
Guidelines  for  Federal  Workplace  Drug 


Testing  Programs"  (53  FR  11970;  April 
11, 1988  as  amended  by  59  FR  29908; 
June  9,  1994). 

II.  Definitions.  For  the  purpose  of  this 
appendix,  the  following  definitions 
apply: 

Accident  means  an  occurrence 
associated  with  the  operation  of  an 
aircraft  which  takes  place  between  the 
time  any  person  boards  the  aircraft  with 
the  intention  of  flight  and  all  such 
persons  have  disembarked,  and  in 
which  any  person  suffers  death  or 
serious  injury,  or  in  which  the  aircraft 
receives  substantial  damage. 

Annualized  rate  for  the  piu-poses  of 
unannounced  testing  of  employees 
based  on  random  selection  means  the 
percentage  of  specimen  collection  and 
testing  of  employees  performing  a 
safety-sensitive  function  during  a 
calendar  year.  The  employer  shall 
determine  the  aimualized  rate  by 
referring  to  the  total  number  of 
employees  performing  a  safety-sensitive 
function  for  the  employer  at  the 
beginning  of  the  calendar  year. 

Employee  is  a  person  who  performs, 
either  directly  or  by  contract,  a  safety- 
sensitive  function  for  an  employer,  as 
defined  below.  Provided,  however,  that 
an  employee  who  works  for  an 
employer  who  holds  a  part  135 
certificate  and  who  holds  a  part  121 
certificate  is  considered  to  be  an 
employee  of  the  part  121  certificate 
holder  for  the  piirposes  of  this 
appendix. 

Employer  is  a  part  121  certificate 
holder,  a  part  135  certificate  holder,  an 
operator  as  defined  in  §  135.1(c)  of  this 
chapter,  or  an  air  traffic  control  facility 
not  operated  by  the  FAA  or  by  or  under 
contract  to  the  U.S.  military.  Provided, 
however,  that  an  employer  may  use  a 
person  who  is  not  included  under  that 
employer's  drug  program  to  perform  a 
safety-sensitive  function,  if  that  person 
is  subject  to  the  requirements  of  another 
employer's  FAA-approved  antidrug 
program. 

Performing  (a  safety-sensitive 
function):  an  employee  is  considered  to 
be  performing  a  safety-sensitive 
function  during  any  period  in  which  he 
or  she  is  actually  performing,  ready  to 
perform,  or  immediately  available  to 
perform  such  function. 

Prohibited  drug  means  marijuana, 
cocaine,  opiates,  phencyclidine  (PCP), 
amphetamines,  or  a  substance  specified 
in  Schedule  1  or  Schedule  II  of  the 
Controlled  Substances  Act,  21  U.S.C. 
811,812,  unless  the  drug  is  being  used 
as  authorized  by  a  legal  prescription  or 
other  exemption  under  Federal,  state,  or 
local  lew. 

Refusal  to  submit  means  that  an 
individual  failed  to  provide  a  urine 


sample  as  required  in  49  CFR  part  40, 
without  a  valid  medical  explanation, 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  this  appendix  or  engaged  in 
conduct  that  clearly  obstructed  the 
testing  process. 

Safety-sensitive  function  means  a 
function  listed  in  section  III  of  this 
appendix. 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychologist,  social  worker, 
employee  assistance  professional,  or 
addiction  counselor  (certified  by  the 
National  Association  of  Alcohohsm  and 
Drug  Abuse  Counselors  Certification 
Commission),  with  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  disorders  related  to  drug 
use  and  abuse. 

Verified  negative  drug  test  result 
means  that  the  test  result  of  a  urine 
sample  collected  and  tested  under  this 
appendix  has  been  verified  by  a  Medical 
Review  Officer  as  negative  in 
accordance  with  49  CFR  part  40. 

Verified  positive  drug  test  result 
means  that  the  test  result  of  a  urine 
sample  collected  and  tested  under  this 
appendix  has  been  verified  by  a  Medical 
Review  Officer  as  positive  in  accordance 
with  49  CFR  part  40. 

III.  Employees  Who  Must  Be  Tested. 
Each  person  who  performs  a  safety- 
sensitive  function  directly  or  by  contract 
for  an  employer  must  be  tested  pursuant 
to  an  FAA-approved  antidnig  program 
conducted  in  accordance  with  this 
appendix: 

A.  Flight  crewmember  duties. 

B.  Flight  attendant  duties. 

C.  Flight  instruction  duties. 

D.  Aircraft  dispatcher  duties. 

E.  Aircraft  maintenance  or  preventive 
maintenance  duties. 

F.  Ground  security  coordinator  duties. 

G.  Aviation  screening  duties. 
H.  Air  traffic  control  duties. 

IV.  Substances  for  Which  Testing 
Must  Be  Conducted.  Each  employer 
shall  test  each  employee  who  performs 
a  safety-sensitive  function  for  evidence 
of  marijuana,  cocaine,  opiates, 
phencyclidine  (PCP),  and 
amphetamines  during  each  test  required 
by  section  V  of  this  appendix.  As  part 
of  a  reasonable  cause  drug  testing 
program  established  pursuant  to  this 
part,  employers  may  test  for  drugs  in 
addition  to  those  specified  in  this  part 
only  with  approval  granted  by  the  FAA 
under  49  CFR  part  40  and  for  substances 
for  which  the  Department  of  Health  and 
Human  Services  has  established  an 
approved  testing  protocol  and  positive 
threshold. 
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V.  Types  of  Drug  Testing  Required. 
Each  employer  shall  conduct  the 
following  types  of  testing  in  accordance 
with  \he  procedures  set  forth  in  this 
appendix  and  the  DOT  "Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs"  (49  CFR  part  40): 

A.  Pre-employment  Testing. 

1 .  Prior  to  the  first  time  an  individual 
performs  a  safety-sensitive  function  for 
an  employer,  the  employer  shall  require 
the  individual  to  imdergo  testing  for 
prohibited  drug  use. 

2.  An  employer  is  permitted  to  require 
pre-employment  testing  of  an  individual 
if  the  following  criteria  are  met: 

(a)  The  individual  previously 
performed  a  covered  fuiu:tion  for  the 
eniployer; 

(b)  The  employer  removed  the 
individual  from  the  employer's  random 
testing  {»^ogram  conducted  under  this 
appendix  for  reasons  other  than  a 
verified  positive  test  result  on  an  FAA- 
mandated  drug  test  or  a  refusal  to 
submit  to  such  testing;  and 

(c)  The  individual  will  be  returning  to 
the  performance  of  a  safety-sensitive 
function. 

3.  No  employer  shall  allow  an 
individual  required  to  undergo  pre- 
employment  testing  under  section  V. 
paragraphs  A.l  or  A.2  of  this  appendix 
to  perform  a  safety-sensitive  fimction 
unless  the  employer  has  received  a 
verified  negative  drug  test  result  for  the 
individual 

4.  The  employer  shall  advise  each 
individual  applying  to  perform  a  safety- 
sensitive  function  at  the  time  of 
application  that  the  individual  will  be 
required  to  undergo  pre-employment 
testing  to  detamine  the  presence  of 
marijuana,  cocaine,  opiates, 
phencyclidine  (PCP).  and 
amphetamines,  or  a  metabolite  of  those 
drugs  in  the  individual's  system.  The 
employer  shall  provide  this  same 
notification  to  each  individual  required 
by  the  employer  to  undergo  pre- 
employment  testing  imder  section  V. 
paragraph  A.t2)  of  this  appendix. 

B.  Periodic  Testing.  Eacn  employee 
who  performs  a  safety-sensitive  function 
for  an  employer  and  who  is  required  to 
undergo  a  medical  examination  under 
part  67  of  this  chapter  shall  submit  to 

a  periodic  drug  test.  The  employee  shall 
be  tested  for  the  presence  of  marijuana, 
cocaine,  opiates,  phencyclidine  (PCP), 
and  amphetamines,  or  a  metabolite  of 
those  drugs  during  the  first  calendar 
year  of  implementation  of  the 
employer's  antidrug  program.  The  tests 
shall  be  conducted  in  conjunction  with 
the  first  medical  evaluation  of  the 
employee  or  in  accordance  with  an 
alternative  method  for  collecting 
periodic  test  specimens  detailed  in  an 


employer's  approved  antidrug  program. 
An  employer  may  discontinue  periodic 
testing  of  its  employees  after  the  first 
calendar  year  of  implementation  of  the 
employer's  antidrug  program  when  the 
employer  has  implemented  an 
unannounced  testing  program  based  on 
random  selection  of  employees. 

C.  Random  Testing.  Each  employer 
shall  randomly  select  employees  who 
perform  a  safety-sensitive  function  for 
the  employer  for  unannounced  drug 
testing.  The  employer  shall  randomly 
select  employees  for  unannounced 
testing  for  the  presence  of  marijuana, 
cocaine,  opiates,  phencyclidine  (PCP). 
and  amphetamines,  or  a  metabolite  of 
those  drugs  in  an  employee's  system 
using  a  random  number  table  or  a 
computer-based,  number  generator  that 
is  matched  with  an  employee's  social 
security  number,  payroll  identification 
number,  or  any  other  alternative  method 
approved  by  the  FAA. 

U)  During  the  first  12  months 
following  Implementaticm  of 
unannounced  testing  based  on  random 
selection  pursuant  to  this  appendix,  an 
employer  shall  meet  the  following 
conditions: 

(a)  The  unannounced  testing  based  on 
random  selection  of  employees  shall  be 
spread  reasonably  throughout  the  12- 
monthperiod. 

(b)  The  last  collection  of  specimens 
for  random  testing  during  the  year  shall 
be  conducted  at  an  annualized  rate 
equal  to  not  less  than  50  percent  of 
employees  performing  a  safety-sensitive 
function. 

(c)  The  total  number  of  unannounced 
tests  based  on  random  selection  during 
the  12  months  shall  be  equal  to  not  less 
than  25  percent  of  the  employees 
performing  a  safety-sensitive  function. 

(2)  Following  the  first  12  months,  an 
employer  shall  achieve  and  maintain  an 
annualized  rate  equal  to  not  less  than  50 
percent  of  employees  performing  a 
safety-sensitive  function. 

D.  Post-accident  Testing.  Each 
employer  shall  test  each  employee  who 
performs  a  safety-sensitive  function  for 
the  presence  of  marijuana,  cocaine, 
opiates,  phencyclidine  (PCP),  and 
amphetamines,  or  a  metabolite  of  those 
drugs  in  the  employee's  system  if  that 
employee's  performance  either 
contributed  to  an  accident  or  can  not  be 
completely  discounted  as  a  contributing 
factor  to  the  accident.  The  employee 
shall  be  tested  as  soon  as  possible  but 
not  later  than  32  hours  aftier  the 
accident.  The  decision  not  to  administer 
a  test  under  this  section  must  be  based 
on  a  determination,  using  the  best 
information  aveiilable  at  the  time  of  the 
determination,  that  the  employee's 
performance  could  not  have  contributed 


to  the  accident  The  employee  shall 
submit  to  post-accident  testing  under 
this  section. 

E.  Testj'ng  Based  on  Reasonable 
Cause.  Each  employer  shall  test  each 
employee  who  performs  a  safety- 
sensitive  function  and  who  is 
reasonably  suspected  of  using  a 
prohibited  drug.  Each  employer  shall 
test  an  employee's  specimen  for  the 
presence  of  marijuana,  cocaine,  opiates, 
phencyclidine  (PCP).  and 
amphetamines,  or  a  metabohte  of  those 
drugs.  An  employe  may  test  an 
employee's  specimen  for  the  presence  of 
other  prohibited  drugs  or  drug 
metabolites  only  in  accordance  w  ith  this 
appendix  and  the  DOT  "Procedures  far 
Transportation  Workplace  Drug  Testing 
Programs"  (49  CFR  part  40).  At  least  two 
of  the  employee's  supervisors,  one  of 
whom  is  trained  in  detection  of  the 
symptoms  of  possible  drug  use.  .shall 
substantiate  and  concur  in  the  decision 
to  test  an  employee  who  is  reeisonably 
suspected  of  drug  use;  provided, 
however,  that  in  the  case  of  an  employer 
other  than  a  part  121  certificate  holder 
who  employs  50  or  fewer  employees 
who  perform  safety-sensitive  functions, 
one  supervisor  who  is  trained  in 
detection  of  symptoms  of  possible  drug 
use  shall  substantiate  the  decision  to 
test  an  employee  who  is  reasonably 
suspected  of  drug  use.  The  decision  to 
test  must  be  based  on  a  reasonable  and 
articulable  belief  that  the  employee  is 
using  a  prohibited  drug  on  the  basis  of 
specific  contemporaneous  physical, 
behavioral,  (»  performance  indicators  of 
probable  drug  use. 

F.  Return  to  Duty  Testing.  Each 
employer  shall  ensure  that  before  an 
individual  is  returned  to  duty  to 
perform  a  safety-sensitive  function  after 
refusing  to  submit  to  a  drug  test 
required  by  this  appendix  or  receiving 
a  verified  positive  drug  test  result  on  a 
test  conducted  under  this  appendix  the 
individual  shall  undergo  a  drug  test.  No 
employer  shall  allow  an  individual 
required  to  undergo  return  to  duty 
testing  to  perform  a  safety-sensitive 
function  unless  the  employer  has 
received  a  verified  negative  drug  lest 
result  for  the  indi\-idual. 

G.  Follow-up  Testing.  Each  employer 
shall  implement  a  reasonable  program 
of  unannounced  testing  of  each 
individual  who  has  been  hired  to 
perform  or  who  has  been  returned  to  the 
performance  of  a  safety -sensitive 
function  after  refusing  to  submit  to  a 
drug  test  required  by  this  ^pendix  or 
receiving  a  verified  positive  drug  test 
result  on  a  test  conducted  under  tKi< 
appendix. 

2.  The  number  emd  frequency  of  such 
testing  shall  be  determined  by  the 
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employer's  Medical  Review  Officer.  In 
the  case  of  any  individual  evaluated 
under  this  appendix  and  determined  to 
be  in  need  of  assistance  in  resolving 
problems  associated  with  illegal  use  of 
drugs,  follow-up  testing  shall  consist  of 
at  least  six  tests  in  the  first  12  months 
following  the  employee's  return  to  duty. 

3.  The  employer  may  direct  the 
employee  to  undergo  testing  for  alcohol. 
in  addition  to  drugs,  if  the  Medical 
Review  Officer  determines  that  alcohol 
testing  is  necessary  for  the  particular 
employee.  Any  such  alcohol  testing 
shall  be  conducted  in  accordance  with 
the  provisions  of  49  CFR  part  40. 

4.  Follow-up  testing  shall  not  exceed 
60  months  after  the  date  the  individual 
begins  to  perform  or  returns  to  the 
performance  of  a  safety-sensitive 
function.  The  Medical  Review  Officer 
may  terminate  the  requirement  for 
follow-up  testing  at  any  time  after  the 
first  six  tests  have  been  conducted,  if 
the  Medical  Review  Officer  determines 
that  such  testing  is  no  longer  necessary. 


VI.  Administrative  and  Other  Matters 

A.  Collection,  Testing,  and 
Rehabilitation  Records.  Each  employer 
shall  maintain  all  records  related  to  the 
collection  process,  including  all 
logbooks  and  certification  statements, 
for  two  years.  Each  employer  shall 
maintain  records  of  employee  confirmed 
positive  drug  test  results.  SAP 
evaluations,  and  employee 
rehabilitation  for  five  years.  The 
employer  shall  maintain  records  of 
negative  test  results  for  12  months.  The 
employer  shall  permit  the  Administrator 
or  the  Administrator's  representative  to 
examine  these  rerord? 

B.  Laboratory  Inspections.  The 
employer  shall  contract  only  with  a 
laboratory  that  permits  pre-award 
inspections  by  the  employer  before  the 
laboratory  is  awarded  a  testing  contract 
and  unaimoimced  inspections, 
including  examination  of  any  and  all 
records  at  any  time  by  the  employer,  the 
Administrator,  or  the  Administrator's 
representative. 

C.  Employee  Request  for  Test  of  a 
bplit  Specimen.  Not  later  than  72  hours 
after  receipt  of  notice  of  a  verified 
positive  test  result,  an  employee  may 
request  that  the  MRO  arrange  for  testing 
of  the  second,  "split"  specimen 
obtained  during  the  collection  of  the 
primary  specimen  that  resulted  in  the 
confirmed  positive  test  result. 

2.  The  split  specimen  shall  be  tested 
in  accordance  with  the  procedures  in  49 
CFR  part  40. 

3.  the  MRO  shall  not  delay 
verification  of  the  primary  test  result 
following  a  request  for  a  split  specimen 
test  unless  such  delay  is  based  on 


reasons  other  than  the  pendency  of  the 
split  specimen  test  result.  If  the'primary 
test  result  is  verified  as  positive,  actions 
required  under  this  rule  (e.g., 
notification  to  the  Federal  Air  Surgeon, 
removal  from  safety-sensitive  position) 
are  not  stayed  during  the  72-hour 
request  period  or  pending  receipt  of  the 
split  specimen  test  result. 

D.  Release  of  Drug  Testing 
Information.  An  employer  shall  release 
information  regarding  an  employee  s 
drug  testing  results,  evaluation,  or 
rehabilitation  to  a  third  party  in 
accordance  with  the  specific,  written 
consent  of  the  employee  authorizing 
release  of  the  information  to  an 
identified  person,  to  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation  upon  written 
request  or  order,  to  the  FAA  upon 
request,  or  as  required  by  this  appendix 
Except  as  required  by  law  or  this 
appendix,  no  employer  shall  release 
employee  information. 

E.  Refusal  To  Submit  to  Testing.  Each 
employer  shall  notify  the  FAA  within  5 
working  days  of  any  employee  who 
holds  a  certificate  issued  under  part  61, 
part  63.  or  part  65  of  this  chapter  who 
has  eefused  to  submit  to  a  drug  test 
required  under  this  appendix. 
Notification  should  be  sent  to:  Federal 
Aviation  Administration.  Aviation 
Standards  National  Field  Office,  Airmen 
Certification  Branch,  AVN-^60,  P.O. 
Box  25082,  Oklahoma  City,  OK  73125. 

2.  Employers  are  not  required  to 
notify  the  above  office  of  refusals  to 
submit  to  pre-employment  or  return  to 
duty  testing. 

F.  Permanent  Disqualification  From 
Senice.  An  employee  who  has  verified 
positive  drug  test  results  on  two  drug 
tests  required  by  appendix  I  to  part  1 21 
of  this  chapter  and  conducted  after 
September  19,  1994  is  permanently 
precluded  from  performing  for  an 
employer  the  safety-sensitive  duties  the 
employee  performed  prior  to  the  second 
drug  test. 

2.  An  employee  who  has  engaged  in 
prohibited  drug  use  during  the 
performance  of  a  safety-sensitive 
function  after  September  19,  1994  is 
permanently  precluded  from  performing 
that  safety-sensitive  function  for  an 
employer. 

VII.  Medical  Review  Officer/Substance 
Abuse  Professional 

The  employer  shall  designate  or 
appoint  a  Medical  Review  Officer 
(MRO)  who  shall  be  qualified  in 
accordance  with  49  CFR  part  40  and 
shall  perform  the  functions  set  forth  in 
49  CFR  part  40  and  this  appendix.  If  the 
employer  does  not  have  a  qualified 
individual  on  staff  to  serve  as  MRO,  the 


employer  may  contract  for  the  provision 
of  MRO  services  as  part  of  its  drug 
testing  program. 

A.  MRO  and  Substance  Abuse 
Professinnnl  Duties.  In  addition  to  the 
functions  delineated  in  49  CFR  part  40. 
the  MRO  shall  perform  the  duties  listed 
hereunder. 

1.  During  the  MRO's  interview  with 
an  employee  or  applicant  who  has  had 

a  confirmed  positive  drug  test  result,  the 
MRO  shall  inquire,  and  the  individual 
must  disclose,  whether  the  individual 
holds  an  airman  medical  certificate 
issued  under  part  67  of  this  chapter  or, 
if  an  applicant,  would  be  required  to 
hold  such  certificate  in  order  to  perform 
the  duties  of  the  position  for  which  the 
applicant  is  applying. 

2.  The  MRO  must  process  employee 
requests  for  testing  of  split  specimens  in 
accordance  with  section  VI,  paragraph 
C,  of  this  appendix. 

3.  The  MRO  shall  advise  each 
employee  who  receives  a  verified 
positive  drug  test  result  on  or  refuses  to 
submit  to  a  drug  test  reqmred  under  this 
appendix  of  the  resources  available  to 
the  employee  in  evaluating  and 
resolving  problems  associated  with 
illegal  use  of  drugs,  including  the 
names,  addresses,  and  telephone 
numbers  of  substance  abuse 
professionals  (SAP)  and  counseling  and 
treatment  programs. 

4.  The  MRO  shall  ensure  that  each 
employee  who  receives  a  verified 
positive  drug  test  result  on  or  refuses  to 
submit  to  a  drug  test  required  under  this 
appendix  is  evaluated  by  a  SAP  to 
determine  if  the  employee  is  in  need  of 
assistance  in  resolving  problems 
associated  with  illegal  use  of  drugs.  The 
MRO  may  perform  this  evaluation  if  the 
MRO  is  quaUfied  as  a  SAP. 

5.  Prior  to  recommending  that  an 
employee  be  returned  to  the 
performance  of  a  safety-sensitive 
function  after  the  employee  has  received 
a  verified  positive  drug  test  result  on  or 
refused  to  submit  to  a  drug  test  required 
by  this  appendix,  the  MRO  shall— 

a.  Ensure  that  an  employee  returning 
to  the  performance  of  a  safety-sensitive 
function  has  received  a  return  to  duty 
verified  negative  drug  test  result  on  a 
test  conducted  imder  section  V., 
paragraph  F  of  this  appendix; 

b.  Ensure  that  each  employee  has 
been  evaluated  in  accordance  with 
section  VII,  paragraph  A.4  of  this 
appendix;  and 

c.  Ensure  that  the  employee 
demonstrates  compliance  with  aiiy 
rehabilitation  program  recommended 
following  the  evaluation  required  under 
section  VII,  paragraph  A.4  of  this 
appendix. 
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6.  Prior  to  recommending  that  an 
individual  be  hired  to  perform  a  safety- 
sensitive  function  after  such  individual 
has  received  a  verified  positive  drug  test 
result  on  a  pre-employment  test  or  has 
refused  to  submit  to  a  pre-employment 
drug  test  required  by  this  appendix,  the 
MRO  shall— 

a.  Ensure  that  an  individual  has 
received  a  verified  negative  drug  test 
result  on  a  subsequent  pre-employment 
test  conducted  under  section  V, 
paragraph  A,  of  this  appendix; 

b.  Evaluate  the  individual  (if  the  MRO 
is  quaUfied  to  be  a  SAP),  or  have  the 
individual  evaluated  by  a  SAP,  for  drug 
use  or  abuse;  and 

c.  Ensure  that  the  individual  has 
complied  with  the  requirements  of  any 
rehabilitation  program  in  which  the 
individual  participated  following  the 
verified  positive  pre-employment  drug 
test  result  or  the  refusal  to  submit  to  a 
pre-employment  test. 

7.  The  MRO  shall  not  recommend  that 
a  person  who  fails  to  satisfy  the 
requirements  in  section  VII,  paragraph 
A.5  or  A. 6  of  this  appendix  be  hired  to 
perform  or  returned  to  duty  to  perform 

a  safety-sensitive  function. 

B.  MRO  Determinations.  In  the  case  of 
an  employee  or  applicant  who  holds  an 
airman  medical  certificate  issued  under 
part  67  of  this  chapter,  or  who  is  or 
would  be  required  to  hold  such 
certificate  in  order  to  perform  a  safety- 
sensitive  function  for  an  employer,  the 
MRO  shall  take  the  following  actions 
after  verifying  a  positive  drug  test  resuh. 

1.  In  addition  to  the  evaluation 
required  in  section  VII,  paragraph  A.4  of 
this  appendix,  the  MRO  shall  make  a 
determination  of  probable  drug 
dependence  or  nondependence  as 
specified  in  part  67  of  this  chapter 
within  10  working  days  of  verifying  the 
test  result.  If  the  MRO  is  unable  to  make 
such  a  determination,  he  or  she  should 
so  state  in  the  individual's  records. 

2.  If  the  MRO  determines  that  an 
individual  is  nondependent,  the  MRO 
may  recommend  that  the  individual  be 
returned  to  duty  or  hired  to  perform 
safety-sensitive  functions  subject  to  the 
requirements  of  section  VII,  paragraph 
A.5  otthis  appendix.  Jf  the  MRO  makes 
a  determination  of  probable  drug 
dependence  or  cannot  make  a 
dependency  determination,  the  MRO 
shall  not  recommend  that  the  individual 
be  returned  to  duty  unless  and  until 
such  individual  has  been  found 
nondependent  by  or  has  received  a 
special  issuance  medical  certificate  from 
the  Federal  Air  Surgeon. 

3.  After  making  the  determinations  in 
section  VII,  paragraphs  B.l  and  B.2  of 
this  appendix,  the  MRO  must  forward 
the  names  of  such  individuals  with 


identifying  information,  the 
determinations  concerning  dependence, 
SAP  evaluation  (if  available),  return  to 
duty  recommendations,  and  any 
supporting  information  to  the  Federal 
Air  Surgeon  vdthin  12  working  days 
after  verifying  the  positive  drug  test 
result  of  such  individuals. 

4.  All  reports  required  under  this 
section  shall  be  forwarded  to  the 
Federal  Air  Surgeon,  Federal  Aviation 
Administration,  Attn:  Drug  Abatement 
Division  (AAM-EOO),  400  7th  Street, 
SW.,  Washington,  DC  20590. 

C.  MRO  Records.  Each  MRO  shall 
maintain  records  concerning  drug  tests 
performed  under  this  rule  in  accordance 
with  the  follovnne  provisions: 

1 .  All  records  shall  be  maintained  in 
confidence  and  shall  be  released  only  in 
accordance  with  the  provisions  of  this 
rule  and  49  CFR  part  40. 

2.  Records  concerning  drug  tests 
confirmed  positive  by  the  laboratory 
shall  be  mamtained  for  5  years.  Such 
records  include  the  MRO  copies  of  the 
custody  and  control  form,  medical 
interviews,  documentation  of  the  basis 
for  verifying  as  negative  test  results 
confirmed  as  positive  by  the  laboratory, 
any  other  documentation  concerning  the 
MRO's  verification  process,  and  copies 
of  dependency  determinations  where 
applicable. 

3.  Records  of  confirmed  negative  test 
results  shall  be  maintained  for  12 
months. 

4.  All  records  maintained  pursuant  to 
this  rule  by  each  MRO  are  subject  to 
examination  by  the  Administrator  or  the 
Administrator's  representative  at  any 
time. 

5.  Should  the  employer  change  MROs 
for  any  reason,  the  employer  shall 
ensure  that  the  former  MRO  forwards  all 
records  maintained  pursuant  to  this  rule 
to  the  new  MRO  writhin  10  working  days 
of  receiving  notice  from  the  employer  of 
the  new  MRO's  name  and  address. 

6.  Any  employer  obtaining  MRO 
services  by  contract,  including  a 
contract  through  a  consortium,  shall 
ensure  that  the  contract  includes  a 
recordkeeping  provision  that  is 
consistent  with  this  paragraph, 
including  requirements  for  transferring 
records  to  a  new  MRO. 

D.  Evaluations  and  Referrals.  Each 
employer  shall  ensure  that  a  substance 
abuse  professional,  including  an  MRO  if 
he/she  is  qualified  as  a  substance  abuse 
professional,  who  determines  that  a 
covered  employee  requires  assistance  in 
resolving  problems  associated  with 
illegal  use  of  drugs  does  not  refer  the 
employee  to  the  substance  abuse 
professional's  private  practice  or  to  a 
person  or  organization  from  which  the 
substance  abuse  professional  receives 


remuneration  or  in  which  the  substance 
abuse  professional  has  a  financial 
interest.  This  paragraph  does  not 
prohibit  a  substance  abuse  professional 
bom  referring  an  employee  for 
assistance  provided  through — 

1.  A  public  agency,  such  as  a  State, 
county,  or  municipafity; 

2.  Tne  employer  or  a  person  under 
contract  to  provide  treatment  for  drug 
problems  on  behalf  of  the  employer; 

3.  The  sole  source  of  therapeutically 
appropriate  treatment  under  the 
employee's  health  insurance  program; 
or 

4.  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  employee. 

VIII.  Employee  Assistance  Program 
(EAP) 

The  employer  shall  provide  an  EAP 
for  employees.  The  employer  may 
establish  the  EAP  as  a  part  of  its  internal 
personnel  services  or  the  employer  may 
contract  with  an  entity  that  will  provide 
EAP  services  to  an  employee.  Each  EAP 
must  include  education  and  training  on 
drug  use  for  employees  and  training  for 
supervisors  making  determinations  for 
testing  of  employees  based  on 
reasonable  cause. 

A.  EAP  Education  Program.  Each  EAP 
education  program  must  include  at  least 
the  following  elements:  display  and 
distribution  of  informational  material; 
display  and  distribution  of  a  community 
ser\'ice  hot-line  telephone  number  for 
employee  assistance;  and  display  and 
distribution  of  the  employer's  policy 
regarding  drug  use  in  the  workplace. 
The  employer's  pohcy  shall  include 
information  regarding  the  consequences 
under  the  rule  of  using  drugs  while 
performing  safety-sensitive  functions, 
receiving  a  verified  positive  drug  test 
result,  or  refusing  to  submit  to  a  drug 
test  required  under  the  rule. 

B.  EAP  Training  Program.  Each 
employer  shall  implement  a  reasonable 
program  of  initial  training  for 
employees.  The  employee  training 
program  must  include  at  least  the 
following  elements:  The  effects  and 
consequences  of  drug  use  on  personal 
health,  safety,  and  work  environment; 
the  manifestations  and  behavioral  cues 
that  may  indicate  drug  use  and  abuse; 
and  documentation  of  training  given  to 
employees  and  employer's  supervisory 
personnel.  The  employer's  supervisory 
personnel  who  will  determine  when  an 
employee  is  subject  to  testing  based  on 
reasonable  cause  shall  receive  specific 
training  on  specific,  contemporaneous 
physical,  behavioral,  and  performance 
indicators  of  probable  drug  use  in 
addition  to  the  training  specified  above. 
The  employer  shall  ensure  that 
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supervisors  who  will  make  reasonable 
cause  determinattuns  receive  at  least  60 
minutes  of  ioitiaT  training.  The 
employer  shall  implement  a  reasonable 
'  recurrent  training  program  for 
supervisory  personnel  making 
reasonable  cause  determinations  during 
subsequent  years.  The  employer  shall 
identify  the  employee  and  supervisor 
EAP  training  in  the  employer's  dn^ 
testing  plan  submitted  to  the  FA  A  for 
approval. 

DC.  Employer's  Antidrug  Program  Plan 

A.  Schedule  for  Submission  of  Plans 
and  Implementation.  Each  employer 
shall  submit  an  antidrug  program  plan 
to  the  Federal  Aviation  Admiiustration. 
Office  of  Aviation  Medicine,  Drug 
Abatement  Division  (AAM-800),  400 
7th  Street.  SW.,  Washington,  DC  20590. 

2.  (a)  Any  person  who  applies  for  a 
certificate  under  the  provisions  of  part 
1 21  or  part  135  of  this  chapter  after 
September  19. 1994  shall  submit  an 
antidrug  program  plan  to  the  FAA  for 
approval  and  must  obtain  such  approval 
prior  to  beginnii^  operations  under  the 
certificate.  The  program  shall  be 
implemented  not  later  than  the  date  of 
inception  of  opmations.  Contractor 
employees  to  a  new  certificate  holder 
must  be  8ub|ect  to  an  FAA-approved 
antidrug  program  within  60  daj's  of  the 
implementation  of  the  employer's 
proraam. 

(b)  Any  person  who  intends  to  begin 
sightseeing  operationa  as  an  operator 
under  14  CFR  13S.l(c)  after  September 
19, 1994  shall,  not  later  than  60  days 
prior  to  the  proposed  initiatifm  of  such 
operations,  submit  an  antidrug  program 
plan  to  the  FAA  far  approval,  t^ 
operator  may  begin  conducting 
sightseeing  flights  prior  to  receipt  of 
approval:  the  program  shall  be 
implemented  concurrently  with  the 
inception  of  operations.  Dmtractor 
employees  to  a  new  operator  must  be 
subiect  to  an  FAA-approved  program 
within  60  days  of  the  implementation  of 
the  empiojrer's  program. 

(c)  Any  person  who  intends  to  begin 
air  traffic  control  operationa  as  an 
employer  as  defined  in  14  CFK 
65.46<aX2)  (air  traffic  control  facilities 
not  operated  by  the  FAA  or  by  or  under 
contTKt  to  the  U.S.  military)  after 
September  19, 1994  shall,  not  later  than 
60  days  prior  to  the  proposed  initiation 
of  sudi  operations,  submit  an  antidrug 
program  plan  to  the  FAA  for  approval. 
No  air  traffic  control  fiacihty  may  begin 
conducting  air  traffic  control  operations 
prior  to  receipt  at  approval;  the  program 
shall  be  implemented  concurrently  with 
the  Inceptl^  of  operations.  Contractor 
emplofMS  to  a  new  air  traffic  control 
facility  must  be  sub^  to  an  FAA- 


approved  program  within  60  days  of  the 
implementation  of  the  facility's 
program. 

3.  In  accordance  with  this  appendix, 
an  entity  or  individual  that  holds  a 
repair  station  certificate  issued  by  the 
FA,\  pursuant  to  part  145  of  this  chapter 
and  employs  individuals  who  perform  a 
safety-sensitive  function  pursuant  to  a 
primary  or  direct  contract  with  an 
employer  or  an  operator  may  submit  an 
antiAiig  program  plan  (specifying  the 
procedures  for  complying  with  this 
appendix)  to  the  FAA  for  approval.  Each 
certificated  repair  station  shall 
implement  its  approved  antidrug 
progmm  in  accordance  with  its  terms. 

4.  Any  entity  or  individual  whose 
employees  perform  safety-sensitive 
functions  pursuant  to  a  contract  with  an 
employer  (as  defined  in  section  II  of  this 
appendix),  and  any  consortium  may 
submit  an  antidrug  program  plan  to  the 
FAA  for  approval  on  a  ifonn  and  in  a 
maiuKr  prescribed  by  the 
Administrator. 

(a)  The  plan  shall  specify  the 
procedures  that  will  be  used  to  comply 
with  the  requirements  of  this  appendix. 

(b)  Each  consortium  program  must 
provide  for  reporting  changes  in 
consortium  membenhip  to  the  FAA 
within  10  working  days  of  such 
chanoes. 

(c)  Each  contractor  or  consortium 
shall  implement  its  antidrug  program  in 
accordance  with  the  terms  of  its 
approved  plan. 

5.  Bach  air  traffic  control  faciUty 
operating  under  contract  to  the  FAA 
shall  submit  an  antidrug  program  plan 
to  the  FAA  (specifying  the  procedures 
for  all  testing  required  by  this  appendix) 
not  later  than  November  17, 1994.  Each 
facility  shall  Implement  its  antidrug 
program  not  later  than  60  days  after 
approval  of  the  program  by  the  FAA. 
Empleyees  performing  air  traffic  control 
duties  by  contract  (or  the  air  traffic 
control  facility  {i.e.,  not  directly 
employed  by  the  focitity)  must  be 
subject  to  an  FAA-approved  antidrug 
program  within  60  days  of 
implementation  of  the  air  traffic  control 
faciliQr's  program. 

6.  Each  employer,  or  contractor 
company  that  has  submitted  an  antidrug 
plan  directly  to  the  FAA,  shall  ensure 
that  it  is  continuously  covered  by  an 
FAA-approved  antidrug  program,  and 
shall  ^rtain  appropriate  approval  from 
the  FAA  prior  to  changing  problems 
(e.g.,  joining  another  carrier's  program, 
joining  a  consortium,  or  transferring  to 
anothn-  consortium). 

B.  An  employer's  antidrug  plan  roust 
specify  the  methods  by  whkh  the 
«mp\aym  vrii\  comply  with  the  testing 
ppquirements  of  this  appendix,  The  plan 


must  provide  the  name  and  address  of 
the  laboratory  which  has  been  selertpd 
by  the  employer  for  analysis  of  the 
specimens  collected  during  the 
employer's  antidrug  testing  program 

C.  An  employer's  antidrug  plan  must 
specify  the  procedures  and  personnel 
the  employer  will  use  to  ensure  that  a 
determination  is  made  as  to  the  veracity 
of  test  results  and  possible  legitimate 
explanations  for  an  employee  receiving 
a  verified  positive  drug  test  result. 

D.  The  employer  shall  consider  its 
antidrug  program  to  be  approved  by  tbf 
Administrator,  unless  notified  to  the 
contrary  by  the  FAA,  within  60  days 
after  submission  of  the  plan  to  the  FA  A 

X.  Reporting  of  Antidmg  Progiain 
Results 

A.  Annual  reports  of  antidrug 
program  results  shall  be  submitted  to 
the  FAA  in  the  form  and  manner 
prescribed  by  the  Administrator  by 
March  1 5  of  the  succeeding  calendar 
year  for  the  prior  calendar  year  (January 
1  through  December  31)  In  accoidanre 
with  the  provisions  below. 

1.  Each  part  121  certificate  holder 
shall  submit  an  annual  report  each  yeai 

2.  Each  entity  conducting  an  antidmg 
program  under  an  FAA-approved 
antidrug  plan,  other  than  a  part  121 
certificate  holder,  that  has  SO  or  more 
employees  performing  a  safety-sensitivt:; 
function  on  January  1  of  any  calendar 
year  shall  submit  an  annual  report  to  thn 
FAA  for  that  calendar  year. 

3.  The  Administrator  reserves  the 
right  to  require  that  aviation  employers 
not  otherwise  required  to  submit  aiuiual 
reports  prepare  and  submit  such  reports 
to  the  FAA.  Employers  that  wiU  be 
required  to  submit  annual  reports  under 
this  provision  will  be  notified  in  writing 
by  the  FAA. 

B.  Each  ren>ort  shall  be  submitted  in 
the  form  and  manner  prescribed  by  the 
Administrator.  No  other  form,  including 
another  DOT  Operating 
Administration's  form,  is  acceptable  for 
submission  to  the  FAA. 

C  Each  report  shall  be  signed  by  the 
employer's  antidrug  program  manager 
or  other  designated  representative. 

D.  Each  report  with  verified  positive 
drug  test  results  shall  include  all  of  th>> 
following  informational  elements: 

1 .  Number  of  covered  employees  by 
employee  category. 

2.  Niunber  of  covered  employees 
afiiected  by  the  antidrug  rule  of  another 
operating  administration  idoitified  and 
reported  by  ntmiber  and  employee 
category. 

3.  Number  of  specimens  collected  by 
type  of  test  and  employee  category. 

4.  Number  of  positive  dn^  test  results 
verified  by  a  Medif-al  Re^ew  Offirer 


IMI 
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(MRO)  by  type  of  test,  type  of  drug,  and 
employee  category. 

5.  Number  of  negative  drug  test 
results  reported  by  an  MRO  by  type  of 
test  and  employee  category. 

6.  Number  of  persons  denied  a  safety- 
sensitive  position  based  on  a  verified 
positive  pre-employment  drug  test 
result  reported  by  an  MRO. 

7.  Action  taken  following  a  verified 
positive  drug  test  result(s),  by  type  of 
action. 

8.  Number  of  employees  returned  to 
duty  during  the  reporting  period  after 
having  received  a  verified  positive  drug 
test  result  on  or  refused  to  submit  to  a 
drug  test  required  under  the  FAA  rule. 

9.  Number  of  employees  by  employee 
category  with  tests  verified  positive  for 
multiple  drugs  by  an  MRO. 

10.  Number  of  employees  who  refused 
to  submit  to  a  drug  test  and  the  action 
taken  in  response  to  the  refusal(s). 

11.  Number  of  covered  employees 
who  have  received  required  initial 
training. 

12.  Number  of  supervisory  personnfel 
who  have  received  required  initial 
training. 

13.  Number  of  super\'isors  who  have 
received  required  recurrent  training. 

E.  Each  report  with  only  negative  drug 
test  results  shall  include  all  of  the 
following  informational  elements.  (This 
report  may  only  he  submitted  by 
employers  with  no  verified  positive 
drug  test  results  during  the  reporting 
year.) 

1.  Number  of  covered  employees  by 
employee  category. 

2.  Number  of  covered  employees 
affected  by  the  antidrug  rule  of  another 
operating  administration  identified  and 
reported  by  number  and  employee 
category. 

3.  Number  of  specimens  collected  by 
type  of  test  and  employee  category. 

4.  Number  of  negative  tests  reported 
by  an  MRO  by  type  of  test  and  employee 
category. 

5.  Number  of  eniployees  who  refused 
to  submit  to  a  drug  test  and  the  action 
taken  in  response  to  the_  refusal{s). 

6.  Number  of  employees  returned  to 
duty  during  the  reporting  period  after 


having  received  a  verified  positive  drug 
test  result  on  or  refused  to  submit  to  a 
drug  test  required  under  the  FAA  rule. 

7.  Number  of  covered  employees  who 
have  received  required  initial  training. 

8.  Number  of  supervisor}-  personnel 
who  have  received  required  initial 
training. 

9.  Number  of  supervisors  who  have 
received  required  recurrent  training. 

F.  An  FAA-approved  consortium  may 
prepare  reports  on  behalf  of  individual" 
aviation  employers  for  purposes  of 
compliance  with  this  reporting 
requirement.  However,  the  aviation 
employer  shall  sign  and  submit  such  a 
report  and  shall  remain  responsible  for 
ensuring  the  accuracy  and  timeliness  of 
each  report  prepared  on  its  behalf  by  a 
consortium. 

XI.  Preemption 

A.  The  issuance  of  14  CFR  parts  65, 
121,  and  135  by  the  FAA  preempts  any 
state  or  local  law,  rule,  regulation,  order, 
or  standard  covering  the  subject  matter 
of  14  CFR  parts  65,  121,  and  135. 
including  but  not  limited  to,  drug 
testing  of  aviation  personnel  performing 
safety-sensitive  functions. 

B.  The  issuance  of  14  CFR  parts  65, 
121,  and  135  does  not  preempt 
provisions  of  state  criminal  law  that 
impose  sanctions  for  reckless  conduct  of 
an  individual  that  leads  to  actual  loss  of 
life,  injury,  or  damage  to  property 
whether  such  provisions  apply 
specifically  to  aviation  employees  or 
generally  to  the  public. 

XII.  Employees  Located  Outside  the 
Territory  of  the  United  States 

A.  No  individual  shall  undergo  a  drug 
test  required  under  the  provisions  of 
this  appendix  while  located  outside  the 
territory  of  the  United  States. 

1.  Each  employee  who  is  assigned  to 
perform  safety-sensitive  functions  solely 
outside  the  territory  of  the  United  States 
shall  be  removed  from  the  random 
testing  pool  upon  the  inception  of  such 
assignment. 

2.  Each  covered  employee  who  is 
removed  from  the  random  testing  pool 


under  this  paragraph  A  shall  be  ] 

returned  to  the  random  testing  pool         ' 
when  the  employee  resumes  the 
performance  of  safety-sensitive 
functions  wholly  or  partially  within  thu 
territory  of  the  United  States. 

B.  The  provisions  of  this  appendix 
shall  not  apply  to  any  person  who 
performs  a  function  listed  in  section  III 
of  this  appendix  by  contract  for  an 
employer  outside  the  territorv  of  the 
United  States. 

PART  135-AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

6.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355(a). 
1421-1431,  and  1502  (revised  Pub.  L.  102- 
143,  October  28.  1991);  49  U.S.C.  106(g) 
(revised  Pub.  L.  97-449,  Januar>'  12.  1983). 

7.  Section  135.249  is  amended  by 
revising  paragraph  (c)  and  by  removing 
paragraph  (d)  to  read  as  follows: 

§  135.249    Use  of  prohibited  drugs. 

*         •         »         «         * 

(c)  No  certificate  holder  or  operator 
shall  knowingly  use  any  person  to 
perform,  nor  shall  any  person  perform 
for  a  certificate  holder  or  operator, 
either  directly  or  by  contract,  any  safety- 
sensitive  function  if  the  person  has  a 
verified  positive  drug  test  resuU  on  or 
has  refused  to  submit  to  a  drug  test 
required  by  appendix  I  to  part  121  of 
this  chapter  and  the  person  has  not  met 
the  requirements  of  appendix  I  to  part 
121  of  this  chapter  for  returning  to  the 
performance  of  safety-sensitive  duties. 

Issued  in  Washington.  DC,  on  August  12. 
1994. 

David  R.  Hinson. 

Administrator. 

Note:  These  exhibits  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Exhibits — FAA  Drug  Testing 
Management  Information  System  Data 
Collection  Forms 
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PRUG  TESTING  MANAGEMEMT  iMFQRMATiON  SYSTEM  (MIS) 
."EZ"  DATA  COLLECTiOM  FQpM 


INSTRUCTIONS 


I 


The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Aviation 
Administralion  (FAA)  and  the  U.S.  Department  of  Transportation  (DOT)  Drug  Testing 
MIS  '♦EZ'*  Data  Collection  Fona.  This  form  should  only  be  used  if  there  are  no  positive 
tests  to  be  reported  by  your  company   These  instructions  outline  and  explain  the 
infonnation  requested  and  indicate  the  probable  sources  for  this  information.  This  reporting 
form  uicludes  four  sections   These  sections  address  the  data  elements  required  in  the 
FAA/DOT  drug  testing  regulations. 


SECTION  A  -  AVIATION  EMPLOYER  INFORMATION  requires  the  company 
name  for  which  the  report  is  done,  a  current  address,  the  company's  FAA  Antidrug  Plan 
Identification  Number,  and  the  FAA  Operating  Certificate  Number(s)  held  by  the  company 
Below  the  company  name,  list  the  name,  address,  and  telephone  number  for  any  other 
aviation  companies  covered  under  the  report,  attaching  additional  sheets,  if  necessary 
Finally,  a  signature  and  date  are  required  certifying  the  cortcctness  and  cimpleteness  of  the 
information  provided  on  the  form,  and  a  current  telephone  number  fmcluding  the  area 
code)  I 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category 
that  must  be  tested  under  the  FAA/DOT  regulations   For  the  FAA  the  covered  employee 
categories  are:  "Flight  Crcwmember"  which  includes  pilots,  flight  erigineers,  flight  test 
pilots,  and  navigators,  "Fbght  Attcndam";  "Flight  Instruaor";  "Airoafl  Dispatcher", 
"Aircraft  Maintenance";  "Ground  Security  Coordinator";  "Aviation  Screener";  and  "Air 
TraflBc  ControDer."  The  most  likely  source  for  this  information  is  the  employer's  personnel 
department   These  counts  should  be  based  on  the  company  records  for  the  reported  year 
The  TOTAL  is  a  court  of  all  covered  employees  for  all  categories  combined,  i  e ,  the  sum 
of  the  columns. 

Additional  information  must  be  completed  if  your  company  employs  personnel  who  perform 
duties  covered  by  the  drug  rules  of  more  than  one  DOT  operating  administration 
NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  TBAN  ONE  DOT 
OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number  of  employees 
m  each  employee  category  under  the  appropriate  additional  operating  adminisiration(s) 

SECTION  C  -  DRUG  TESTING  INFORMATION  requires  information  on  the  drug 
tests  conducied  by  your  company    The  first  table  requests  information  on  the  NUMBER 
OF  SPECIMENS  COLLECTED  AND  VXRDTED  NEGATIVT  in  each  category  for 
testmg    All  numbers  entered  into  the  pre-eniplo>ment  category  seaion  of  the  t^ble  should 
be  separated  into  the  category  of  employmem  for  which  the  applicant  was  applying    The 
other  categories  are  for  employee  testing  and  require  information  for  company  employees  in 
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covered  positions  only    Each  pari  of  this  table  must  be  completed  for  each  catecory  of 
testing  mciudmg:  (1)  periodic.  (2)  random,  (3)  post-accident,  (4)  reasonable  cau"se  (5) 
return  to  duty,  and  (&)  fcUow-up  testing  These  numbers  do  not  include  refusals  for  testing 
"COLL"  requires  the  number  of  specimens  coUected  in  each  employee  category  for  each 
category  of  testing    "NEG"  requires  a  count  for  all  completed  tests  by  employee  category 
that  were  verified  negative  by  your  Medical  Review  Ofncc-T  (MROV  Do  not  Include  results 
of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  categories 
Each  column  in  the  table  should  be  added  to  the  answer  entered  in  the  row  marked 
"TOTAL." 

FoUowing  the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you  must 
provide  a  count  of  the  number  of  employees  returned  to  duty  during  thjs  reponLng  period 
after  having  failed  or  refused  a  drug  test  required  under  the  F.AA  rule    This  information 
should  be  available  from  the  personnel  office  and/'or  drug  prcgram  manager. 

EMPLOYEES  WHO  REFUSED  TO  SLmiTT  TO  A  DRLG  TEST  requires 
information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a 
random  or  other  (pre-employment,  periodic,  post-accident  reasonable  cause,  return  to 
duty,  or  follow-up)  drug  test  required  under  the  FAA  regulation  and  the  action  taken 
following  the  refusal    Indicate  the  number  of  employees  subjected  to  the  following  actions 

•  No  longer  employed  with  company  -  include  covered  employees  who  resigned  or 
were  temrunated  as  the  result  of  a  refusal  to  submit  to  a  drag  test 

•  Reassigned  to  non-covered  functions  -  include  covered  employees  who  were 
reassigned  within  the  company  to  a  non-covered  position  as  the  resuh  of  a  refusal  to 
submit  to  a  drug  test 

•  Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered  functions  - 

include  covered  employees  who  are  undergoing  or  have  completed  a  rehabilitation 
program  and/or  covered  employees  who  have  returned  to  a  covered  function 

•  Other  -  include  covered  employees  who  did  not  fall  under  one  of  the  previous  options 
and  specify  the  actions  taken 

SECTION  D  -  DRUG  TRAINING  requires  information  on  the  number  of  covered 
employees  and  supervisory  personnel  who  have  received  the  required  drug  training  during 
the  current  reporting  period. 
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FAA  Drug  Testing  MIS  EZ  Data  Collection  Form 
(NO  POSITIVE  Drug  Test  Results) 

Year  Covered  by  TWt  Report:  19 | 

A.  AVIATION  EMPLOYER  INFORMATION 


OMB  NO.  2120-0535 


Company  Name 


Street  Address/P.O.  Box 


AntidniQ  Plan  No. 
FAA  Certificate  No. 


City 


State 


Zip  Code 


Other  Part  121  and/or  135  certHicate  holdfa  Included  in  tWa  report.  (Attach  additional  aheeta  if  necetavy) 
Company  Name 


Street  Address/P.O.  Box 


Telephone  No. 
J L_ 


City 


State 


Zip  Code 


I,  the  undersioned,  certify  that  the  information  provided  on  this  Federal  Aviation  Administration  Drug 
^Tasting  Management  Information  System  Data  Collection  Form  is,  to  the  best  of  my  knov«rledge  and  belief  true 
correct,  and  complete  for  the  period  stated. 


Signature 


TitiT 


Date 

i ) 

Telephone  Number 


TOe  18,  U.S.C.  Section  1001 .  makes  it  a  critninai  offense  subiect  to  a  maximum  fine  of  ♦10,000,  or  imprisonment  for  not  more 
than  5  years,  or  both,  to  knowingly  and  wHIfuny  make  or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations 
m  any  matter  within  the  juristfction  of  any  agency  of  the  United  States.       


The  Federal  Aviation  Administiation  estimates  that  the  average  burden  for  this  report  forni  Is  1  hour.  You  may  submit  any 
comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  burden  to:  FAA  Drug  Abatement 
Division  {AAM-800);  U.S.  Department  of  Transportation;  400  7th  St.,  S.W.;  Washington,  D.C.  20590;  OR  Office  of 
Management  and  Budget.  Paperwork  Reduction  Project  (2T20-O535);  Washington,  D.C.  20S03. 


B.  COVERED  EMPLOYEES 


1                                        COVERED  EMPLOYEES  AS  OF  JANUARY  1,  19 

■^■■^■■■■■■■J      N JMBbR  OF  EMPLOYEES  COVERED  BY  MORE  THAN 
^^^^^^^^^^■^^^^^^^               ONE  DOT  OPERATING  ADMINISTRATION 

EMPLOYEE  CATEGORY 

NUMBER  OF 

FAA  COVERED 

EMPLOYEES 

FHWA 

FRA 

FTA 

RSPA 

USCG 

Flight  Cr»wm«fnber 

FNght  Anendant 

Flight  Inttructor 

Aircraft  Oitpatchar 

Aircraft  Maintanancs 

Ground  Security  Coordinator 

Aviation  Screanar 

Air  Traffic  Controllar 

TOTAL 
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C.   DRUG  TESTING  INFORMATION 


1                                          NUMBER  OF  SPECIMENS  COLLECTED  AND  VEfUFfED  NEGA  TIVE                          1 

^^^^^^^^H 

Pvtedie 

nMMOffI 

Pol-AecidMit 

Cmaa 

PUttvnTo 

^  -       ,_ 

EMPLOYEE 
CATEGORY 

COLL 

NEG 

coa 

NEG 

COLL 

NEG 

COLL 

NEG 

COLL 

NEG 

COLL 

NEG 

coa      NEG 

Flight 
Crewmember 

Rk^  Attendant 

Flight  Instructor 

*■ 

AifCTaft 
Dispatcher 

Aircraft 
Maintenance 

Ground  Secunty 
Coordinator 

Aviation  Saeener 

Air  Traffic 
Controller 

TOTAL 

Number  of  employees  returned  to  duty  during  this  reporting  period  after  having  failed  or  refused  a 
drug  test  required  under  the  FAA  rule: 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST 


NUMBER  OF  REFUSALS 


RANDOM  TESTS 


Number  of  covered  employees  who  refused  to  submit  to  a  drug  test 
required  under  the  FAA  rule: 


ACTION  TAKEN 


No  longer  employed  with  company: 


Reassigned  to  r>on-covered  functions: 


Entered  rehabilitation,  if  applicable.  ar>d/or  returned  to  eovgred  fmrctions: 
Other  (specify): 


OTHER  TESTS 


NUMBER 


D.   DRUG  TRAINING 


DRUG  TRAMfNG  DURING  CURRENT  REPORTING  PER/OD 


Covered  employees  who  have  received  initial  training  on  the  conaequertces. 
manifestations,  and  behavioral  cues  of  drug  use  as  required  by  the  FAA  drug  testing 
regulations: 


Supervisory  personnel  who  have  received  initial  training  on  the  specific,  contemporaneous 
physical,  behavioral,  and  performance  indicators  of  probabla  drug  use  as  raqnirad  by  the 
FAA  drug  testing  regulations; 


Supervisory  personnel  who  have  received  recurrent  training  on  the  spad^, 
contemporaneous  physical,  behavterat,  and  performance  indicators  of  probable  drug  use 
as  required  by  the  FAA  drug  testinq  reouiabons: 
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DRUG  TESTING  MANAGEMBSiT  INFORMATION  SYSTEM  fMIS> 

DATA  COLLECTION  FORM 


INSTRUCTIONS 


I 


The  following  instmctions  are  to  be  used  as  a  guide  for  completing  the  Federal  Aviation 
Administration  (FAA)  and  the  U.S.  Department  of  Transportation  (DOT)  Drug  Testing 
MIS  Data  Collection  Form.  These  instructions  outline  and  explain  the  information 
requested  and  indicate  the  probable  sources  for  this  information   A  sample  testing  results 
table  with  a  narrative  explanation  is  provided  on  pages  iv-v  as  an  example  to  facilitate  the 
process  of  completing  the  form  correctly. 


This  reporting  from  includes  five  sections   These  sections  address  the  data  elements 
required  in  the  FAA  and  the  DOT  drug  testing  regulations   The  five  sections,  the  page 
number  for  the  instructions,  and  the  page  location  on  the  reporting  form  are: 


Section 

A    AVIATION  EMPLOYER  INFORMATION 

B    COVERED  EMPLOYEES 

C    DRUG  TESTING  ESTORMATION 

D    OTHER  DRUG  TESTING/PROGRAM 
INFORMATION 

E   DRUG  TRAINING 


Instructions 
Page 


1 
1 

ii-v 

vi 


Reporting 
Form  Page 

1 
1 

2-4 

5 

5 


Page  1    AVIATION  EMPLOYER  INFORMATION  (SfiSliorLA)  requires  the 

company  name  for  which  the  report  is  done  and  a  current  address.  Below  the 
company  names,  list  any  other  names  the  company  uses  ("Doing  Business  As") 
and  the  company's  FA,A  Antidrug  Plan  Identification  Number.  Provide  the  FAA 
Operating  Certificate  Number(s)  held  by  the  company.  Below  this,  a  signature 
and  date  are  required  certifying  the  correctness  and  completeness  of  the 
information  provided  on  the  form,  and  a  current  telephone  number  (includingthe 
area  code)    Finally,  list  the  name,  address,  and  telephone  number  for  any  other 
aviation  companies  covered  under  the  report,  attaching  additional  sheets,  if 
necessary. 

Page  1    COVERED  EMPLOYEES  (Section  B)  requires  a  coum  for  each  employee 
category  that  must  be  tested  under  the  FAA/DOT  regulations.  For  the  FAA,  the 
covered  employee  categories  are:  "Flight  Crewmember"  which  includes  pilots, 
flight  engineers,  flight  test  pilots,  and  navigators;  "Flight  Attendant";  "Flight 
Instructor",  "Aircraft  Dispatcher".  "Aircraft  Maintenance";  "Ground  Security 
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Coordinator";  "Aviation  Screener";  and  "Air  TraflBc  Controller."  The  most  likely 
source  for  this  information  is  the  employer's  personnel  department.  These  counts 
should  be  based  on  the  company  records  for  the  rqwrted  year.  The  TOTAL  is 
the  count  of  til  covered  employees  for  aD  categories  combined,  i  e.,  the  sum  of 
the  columns. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  drug  rules  of  more  than  one  DOT  operating 
administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE 
THAN  ONE  DOT  OPERATING  ADMINISTRATION,  requires  that  you 
identify  the  number  of  employees  in  each  category  imder  the  appropriate 
additional  operating  administration(s). 


Section  C  is  used  to  summarize  the  drug  testing  results  for  applicants  and  covered 
employees.  There  are  seven  categories  of  testing  to  be  completed.  The  first  part  of  the 
table  is  where  you  enter  the  data  on  pre-employment  testing.  The  following  six  parts  are  for 
entering  drug  testing  data  on  periodic,  random,  post-accident,  reasonable  cause,  return  to 
duty  and  follow-up  testing,  respectively.  Items  necessary  to  complete  these  tables  include: 

1 .  the  number  of  specimens  collected  in  each  employee  category; 

2.  the  number  of  specimens  tested  which  were  verified  negative  and  verified 
positive  for  any  drug(s),  and 

3.  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the 
five  drugs. 

Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in 
any  of  the  tables. 

A  sample  table  with  detailed  instrurtions  is  provided  for  the  first  part,  PRE- 
EMPLOYMENT  testing  information.  The  format  and  explanations  used  for  the  sample 
apply  to  all  seven  parts  of  the  table  in  Section  C. 

Information  on  aaions  taken  with  those  persons  testing  positive  is  also  required   Specific 
instructions  for  providing  this  latter  information  are  given  after  the  instructions  for 
completing  the  table  in  Section  C. 


Page  2   DRUG  TESTING  INFORMATION  (Section  CI  requires  information  for 
drug  testing  by  category  of  testing.  All  numbers  emered  into  the  pre- 
employment  category  section  of  the  table  should  be  separated  imo  the  category 
of  employment  for  which  the  applicant  was  applying.  The  other  categories  are 
for  employee  testing  and  require  information  for  company  employees  in  covered 
positions  only   Each  part  of  this  table  must  be  completed  for  each  category  of 
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testing.  These  categories  include:  (1)  periodic  (2)  random,  (3)  post-accident,  (4) 
reasonable  cause,  (5)  return  to  duty,  and  (6)  follow-up  testing-  These  numbers 
do  not  include  refusals  for  testing.  A  sample  section  of  the  table  with  example 
numbers  is  presented  on  page  v.   i 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NX^VIBER  OF  SPECIMENS 
COLLECTED,"  requires  a  count  foi  all  collected  specimens  by  employee 
category.  It  should  not  indiKie  refusals  to  test  The  second  blank  column  with 
the  heading  "NUMBER  OF  SPECIMENS  VERIFIED  NEGAnVE,"  requires 
a  count  for  all  completed  tests  by  employee  category  that  were  verified  negative 
by  your  Medical  Review  OflBcer  Q^O) 

The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS," 

refers  to  the  number  of  specimens  provided  by  job  applicants  or  employees  that 
were  verified  positive.  "Verified  Bositive"  means  the  results  were  verified  by 
your  MRO.  | 

The  right  hand  portion  of  this  table,  with  the  heading  "NUMBER  OF 
SPECIMENS  VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG," 

requires  counts  of  positive  tests  f«r  each  of  tiie  five  drugs  for  whidi  te^  were 
done,  i  e.,  marijuana  (THC),  coc^e,  phencyclidine  (PCP),  opiates,  and 
amphetamines.  The  number  of  specimens  positive  for  each  drug  should  be 
entered  in  the  appropriate  column  for  that  drug  type.  Again,  "verified  positive" 
refers  to  test  results  verified  by  your  MRO 

If  an  applicant  or  employee  tested  positive  for  more  than  one  drug,  for  example, 
both  marijuana  and  coc^e,  that  person's  positive  results  would  be  included  once 
in  each  of  the  appropriate  coliimns  (marijuana  and  cocaine). 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  "TOTAL." 

.       I     ■ 

A  sample  table  is  provided  on  page  v  with  example  numbers.  " 


Page  2   Below  the  part  of  the  table  containing  pre-employment  testing  information  is  a 
box  with  the  heading  "Number  of  persons  denied  a  position  as  a  covered 
employee  following  a  verified  positive  drug  test."  This  is  simply  a  count  of 
those  persons  who  were  not  placed  in  a  covered  position  because  they  tested 
.  positive  for  one  or  more  drugs 
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SAMPLE  APPLICANT  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  C.  DRUG  TESTING  INFORMATION  which 
summarizes  pre-employment  testing  results.  The  procedures  detailed  here  also  apply 
to  the  other  categories  of  testing  in  Section  C  which  require  you  to  summarize 
testing  results  for  employees.  This  example  uses  the  categories  "Right 
Crewmember-  and  "Right  Attendant"  to  illustrate  the  procedures  for  completing  the 


E 


B 


Urine  specimens  were  collected  from  1 57  job  applicants  for  flight 
crewmember  positions  during  the  reporting  year.  This  Information  is 
entered  in  the  first  blank  column  of  the  table  in  the  row  marked  "  Right 
Crewmember." 

The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153 
of  those  1 57  specimens  from  applicants  for  flight  crewmember 
positions  were  negative  (i.e.,  no  drugs  were  detected).  Enter  this 
information  in  the  second  blank  column  of  the  table  in  the  row  marked 
"Right  Crewmember." 

The  MRO  for  your  company  reported  that  4  of  those  157  specimens 
from  applicants  for  flight  crewmember  positions  were  positive  (i.e.,  a 
drug  or  drugs  were  detected).  Enter  this  information  in  the  third  blank 
column  of  the  table  in  the  row  marked  "Right  Crewmember." 

With  the  4  specimens  that  tested  positive,  the  following  drugs  were 
detected: 


Soeclmen 

Pruqis) 

#1 

Marijuana 

#2 

Amphetamines 

#3 

Marijuana  and  Cocaine  (Multi-drug  specimen) 

#4 

Marijuana 

Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and 
amphetamines  in  one  (1).  This  information  is  entered  in  the  columns  on  the  right 
hand  side  of  the  table  under  each  of  these  drugs.  Two  different  drugs  were 
detected  in  specimen  #3  (multi-drug)  so  an  entry  is  made  in  both  the  marijuana 
and  the  cocaine  column  for  this  specimen.  Information  on  multi-drug  specimens 
itiust  also  be  entered  in  Section  D,  OTHER  DRUG  TESTING/PROGRAM 
INFORMATION,  on  page  5  of  the  reporting  form. 

Please  note  that  the  sample  data  collection  form  also  has  information  for  flight 
attendants  on  line  two.  The  same  procedures  outlined  for  flight  crewmembers 
should  be  followed  for  ea^ering  the  data  on  flight  attendants.  With  applicants  for 
flight  attendant  positions.  107  specimens  were  collected  resulting  in  105  verified 
negatives  and  2  verified  positives  -  1  for  marijuana  and  1  for  opiates.  This 
information  is  entered  in  the  row  marked  "Right  Attendant." 
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The  last  row.  marked  "TOTAU"  requires  you  to  add  the  rHjmbers  m 
each  of  the  colurrms.  With  this  example,  157  specimens  from 
applicants  for  flight  crewmembtr  positions  were  collected  and  107  for 
applicants  for  flight  attendant  positions.  The  total  for  that  column 
would  be  264  (i.e.,  157  +  107J.  The  same  procedure  should  be  used 
for  each  column,  i.e..  add  all  the  numbers  in  that  column  and  place  the 
answer  in  the  last  row. 


tMUJOYtt 
CATTCORV 


Ms. 


nmknmtmtl 


TOTAL 


NVMBEKOr 

tncnoNs 

COLLICTtO 


'JSL 


107 


2M 


PRE-EMPLOYMENT  TESTING 


NiMauor 
vuunu 

NBCAHVX 


-m 


1H 


lU 


miMBCiior 

on  OR 
MonorniB 


Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF 
SPECIMENS  VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  win  not  ahvays  match 
the  number  entered  in  the  third  column.  "WUMBER  OF  SPECIMENS  VERIREO 
POSITIVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS."  The  total  for  the  numbers  on 
the  right  hand  side  of  the  table  may  differ  from  the  number  of  specimens  testing 
positive  since  some  specimens  may  contan  more  than  one  drug. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used  for 
completing  all  of  the  categories  for  testing  in  Section  C. 

Page  4   FoUowing  the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you 

must  provide  a  count  of  the  number  of  employees  returned  to  duty  during  this 
reporting  period  after  having  failed  or  refused  a  dnig  test  required  under  the  FAA 
rule.  This  information  should  be  available  from  the  personnel  oflBce  and/or  drug 
program  manager. 

Page  4  Next  you  must  provide  information  on  ACTIONS  TAKEN  ON  VERIFIED 
POSmVT  TEST  RESULTS   Indicate  the  number  of  employees  subjected  to 
the  following  actions;  i 

•  No  longer  employed  with  company  -  include  covered  employees  who 
resigned  or  were  terminated  as  the  result  of  a  positive  drug  test. 

•  Reassigned  to  non-covered  fliactions  -  include  covered  employees  who 
were  reassigned  within  the  company  to  a  non-covered  position  as  the  result 
of  a  positive  drug  test 
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•  Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered 
functions  -  include  covered  employees  who  arc  undergoing  or  have 

completed  a  rehabilitation  program  and'or  covered  employees  who  have 
returned  to  a  covered  function 

•  Other  -  include  covered  employees  who  did  not  fay  under  one  of  the 
previous  options  and  specify  the  action  taken 

Indicate  the  sum  of  the  actions  taken  on  the  Ime  marked  TOTAL. 

Page  5    OTHER  DRUG  TESTJNG/PROGRAM  INFORMATION  (Section  Pi 

requires  that  you  complete  a  table  dealing  with  specimens  positive  for  more  than 

one  drag  and  a  table  dealing  with  employees  who  refused  to  submit  to  a  druc 
test  * 

Page  5    SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG 

requires  information  on  specimens  that  contained  more  than  one  drug   Indicate 
the  EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFIED 
POSITIVES    Then  specify  the  combination  of  drugs  reported  as  positive  by 
placing  the  number  in  the  appropriate  columns    For  example,  if  maryuana  and 
cocame  were  detected  in  3  flight  crewmember  specimens,  then  you  would  write 
"Flight  Crewmember"  as  the  employee  category,  "3"  as  the  number  of  verified 
•      positives,  and  "3"  in  the  column,  for  "Marijuana"  and  "Cocaine"  Ifmanjuana 
and  opiates  were  deteaed  in  2  fbght  crewmember  specimens,  then  you  would 
write  "FUght  Crewmember"  as  the  employee  category,  "2"  as  the  number  of 
verified  positives,  and  "2"  in  the  columns  for  "Marijuana"  and  "Opiates  " 

Page  5  EMPLOVTES  WHO  REFUSED  TO  SUBMTT  TO  A  DRUG  TEST  requires 

inforrnation  on  the  NUMBER  OF  CO\TRED  EMPLOYEES  who  refused  to 
submit  to  a  random  or  other  (pre-employment,  periodic,  post-accident, 
reasonable  cause,  return  to  duty,  or  foUow-up)  drug  test  required  under' the  FAA 
regulation  and  the  actions  taken  following  the  refusal 

Page  5    DRUG  TRAINING  (Section  E>  requires  information  on  the  number  of 

covered  employees  and  supervisory  personnel  who  have  received  the  required 
dnjg  training  during  the  current  reporting  period 
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Year  Covered  by  TNs  Report:  19 

A.  AVIATION  EMPLOYER  INFO.IMATION 


FAA  Drug  Testing  MIS  Data  Collection  Form 

i 


OMB  NO.  2120-0535 


Company  Name 


Street  Address/P.O.  Box 


Antidrug  Plan  No. 


FAA  Certificate  No. 


City 


State 


2ip  Code 


0»er  Part  121  and/or  Part  135  certificaf  hoMera  included  in  ihia  raport.  (Attach  addition^  aheets  iff  neceaawy.) 
Company  Name 


Street  Address/P.O.  Box 


Telephone  No. 
J_ L_ 


City 


State 


Zip  Code 


I.  the  undersigned,  certify  that  the  information  provided  on  this  Federal  Aviation  Administration  Drug 
Testing  Management  Information  System  Data  Collection  Form  is,  to  the  best  of  my  Icnowrledge  and  belief,  mie, 
correct,  and  complete  for  the  period  stated. 


Signature 
TitiT       ~ 


Date 

(_) ^ 

Telephone  Number 


TWe  18,  U.S.C.  Section  1001,  makes  it  a  crfminai  offense  sufaiect  to  a  maximum  fine  of  #10,000,  or  imprisoranent  f  or  not  more 
than  5  years,  or  both,  to  knowingly  and  winfuHy  make  or  cause  to  be  made  any  false  or  fraudulent  suteineiiu  or  representations 
in  any  matter  within  the  jurisdiction  of  any  agency  of  the  United  States. 


The  Federal  Avtetion  Administration  estimates  that  tw  average  burden  for  this  report  fonn  is  2.5  hours.  You  may  submit  any 
comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  burden  to:  FAA  Dnjg  Abatement 
Division  (AAM-800):  U.S.  Department  of  Transportabon;  400  7th  St.,  S.VI/.;  Washington,  D.C.  20590;  OR  Office  of 
Manegement  and  Budget,  Paperwork  Reduction  Proiect  (2120-0535);  Vy^ashjogton,  D.C.  20503. 


B.   COVERED  EMPLOYEES 


I 


1                                        COVBRBD  EMPLOYEES  AS  OF  JANUARY  1,  19 

^^^■■■■■{■■■■■■l      NUMBl£R  OF  EMPLOYEES  COVERFD  BY  MORE  THAN 
^^^^^^^^^^M  ^^^^^^B                 ONE  DOT  OPERATING  ADMINISTRATION 

EMPLOYEE  CATEGORY 

NUMBEfl  OF 

FAA  COVERED 

EMPLOYEES 

FHWA 

FRA 

FTA 

ftSPA 

USCG 

Flight  Crewmember 

Flight  Attendant 

Flight  Instructor 

" 

Aircraft  Dispatcher 

Aircraft  Maintenance 

Ground  Security  Coordinator 

Aviaton  Screener 

Air  Traffic  Controller 

TOTAL 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 


1.  All  rtems  refer  to  the  currant  reportinQ  period  only  (for  example,  Jarwary  1,  1994  -  Decerrtber  31, 
1994). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  AVIATION  ADMINISTRATION  (FAA)  AND 
THE  U.S.  DEPARTMENT  OF  TRANSPORTATION  (DOT): 

•  Results  should  be  reported  only  for  the  employees  in  COVERED  POSITIONS  as  defined  by  the  FAA 
drug  testing  regulations. 

•  The  inforrnation  requested  should  only  include  testing  for  marijuana  (THC).  cocaine,  phencyclldine 
(PGP),  opiates,  and  amphetamines  using  the  standard  procedures  required  by  DOT  regulation  49 
CFR  part  40. 

3.  Infornr^tion  on  refusals  for  testirig  should  only  be  reported  in  Section  D  ("OTHER  DRUG 
TESTING/PROGRAM  INFORMATION").   Do  nfil  include  refusals  for  testing  in  other  sections  of  this 
report. 

4.  Do  02$  include,  the  results  of  any  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any 
of  the  tables. 

5.  Complete  aH  items;   DO  NOT  LEAVE  ANY  ITEM  BLANK.   If  the  value  for  an  Item  is  rero  (0),  place  a 
zero  (0)  on  the  form. 


This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFIED  NEGATIVE  drug  tests. 
These  are  the  results  that  are  reported  to  you  by  your  Medical  Review  Officer  (MRO). 


C.  DRUG  TESTING  INFORAAATtON 

EMPLOYEE  CATEGORY 

IVUM8ER0F 
SPECIMENS 
COLUCTED 

NUMBER  OF 

SPECIMENS 

VERIRED 

NEGATIVE 

NUMBER  OF 

SPECJMENS 
VERIFIED 
POSITIVE 

FOR  ONE  OR 
MORE  OF  THE 

RVE  DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 

Mari- 
iuana 
(THC) 

Cocain« 

PTwncy- 
didin* 
(PCP) 

OpiatM 

Amph«t- 

amtnM 

pft£-eM 

fPLOYM£NT 

Flight  Crewmember 

Flight  Attendant 

Flight  Instructor 

Aircraft  Dispatcher 

" 

Aircraft  Maintenance 

Ground  Security  Coordinator 

Aviation  Screener 

Air  Traffic  Controlfer 

TOTAL 

Numt)er  of  persorrs  denied  a  position  as  a  covered  employee  fottowing  a  verified  positive 
drug  test: 


FAA#cfByO0O-2(7-94> 


NSN:  00S2-00-9I6-300O 
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C.  DRUG  TESTING  INFORMATION  (cent.) 


BMIPLOVEE  CATEGORY 

NUMBER  OF 
SPECIMENS 
COLLECTED 

NUMBER  OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

1 

NUMBER  OF 

SPECIMENS 

VERIFIED 

POSITIVE 

FOR   ONE  OR 

MORE  OF  THE 

FIVE  DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 

Mari- 
juana 

(THC) 

Cocaine 

Phancy- 
dtdina 
(PCP) 

Opiatea 

Amphat- 
cnvn6s 

PERIODIC 

Ffight  Crewmember 

Flight  Instructor 

Air  Traffic  Controller 

TOTAL 

RA 

NDOM 

FligKt  Crewmemt>er 

pyght  Attendant 

Flight  Instructor 

Aircraft  Dispatcher 

- 

Aircraft  Maintenance 

Ground  Security  Coordinator 

- 

Aviation  Screener 

Air  Traffic  Controller 

- 

TOTAL 

POST-ACaOENT 

Flight  Crewmember 

' 

Flight  Attendant 

Flight  Instnictor 

Aircraft  Dispatcher 

Aircraft  Mainterunce 

Ground  Security  Coordinator 

Aviation  Screener 

Air  Traffic  Controller 

TOTAL 

REASONABLE  CAUSE 

Flight  Crewmember 

Flight  Attendant 

FUght  Instructor 

Aircraft  Dispatcher 

Aircraft  Maintenance 

Ground  Security  Coordinator 

Aviation  Screener 

Air  Traffic  Controller 

TOTAL 

FAAFonn  9000-2  (7-94) 


NSN  :O0S2-O0-916-300O 
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C.  DRUG  TESTING  INFORMATION  (com.) 


EMPLOYEE  CATEGORY 

NUMBER  OF 
SPECIMENS 
COLLECTED 

NUMBER  OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 
VERIFIED 
POSITIVE 

FOR   ONE  OR 
MORE  OF  THE 

FIVE  DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 

Mari- 
)uana 
(THC) 

Cocain* 

Phancy- 
didina 
(PCPl 

Opiatea 

Amphat- 

■minaa 

■                                                                                   ■          : '                               ■ 

RETURN  TO  DUTY 

Flight  Crewmember 

Right  Attendant 

' 

Flight  instructor 

Aircraft  Dispatcher 

Maintenance 

Ground  Security  Coordinator 

Aviation  Screener 

Air  Traffic  Controller 

TOTAL 

Number  of  employees  returned  to  duty  during  this  reponing  period  after  having  failed  or  refused  a 
drug  test  required  under  the  FAA  rule: 


EMPLOYEE  CATEGORY 

NUMBER  OF 
SPECIMENS 
COLLECTED 

NUMBER  OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 
VERIFIED 
POSITIVE 

FOR   ONE  OR 
MORE  OF  THE 

FIVE  DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 

Marijuana 
fTHC) 

Cocaina 

Phancy- 
ciidina 
(PCP) 

Op.etet 

Amphai- 
amir>ei 

FOLLOW-UP 

Flight  Crewmember 

Flight  Attendant 

Ri(^  Instructor 

Aircraft  Dispatcher 

Aircraft  Maintenance 

Ground  Security  Coordinator 

Aviation  Screener 

Air  Traffic  Controfler 

TOTAL 

ACTIONS  TAKEN  ON  VERIFIED  POSITIVE  DRUG  TEST  RESULTS 

No  longer  employed  with  company: 


NUMBER 


Reassigned  to  non-covered  functions: 


Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered  functions: 


Other  (specify): 


TOTAL 


FAA  Form  9000-2  (7-94) 


NSN  0052-00-916-3000 


I 
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D.  OTHER  DRUG  TESTING/PROGRAM  INFORMATION 


SPECIMeNS  VBnFUD  POSmve  FOR  MOKS  THAN  ONE  OmtQ                                              \ 

EMPLOYEE 
CATEGORY 

NUMBER  OF 

VERIFIED 

POSITIVES 

MARIJUANA 
(THC) 

COCAINE 

PHENCY- 

CUDINE 

(PCP) 

OPIATES 

AMPHET- 
AMINES 

- 

• 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST 


NUMBER  OF  REFUSALS 


RANDOM  TESTS 


Number  of  covered  employees  who  refused  tc  submit  to  a  drug  test 
required  under  the  FAA  rule: 


ACTION  TAKEN 


No  tortger  employed  with  company: 


Reassigned  to  rwn-covered  functions: 


Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered  functions: 
Other  (specify): 


OTHER  TESTS 


NUMBER 


E.   DRUG  TRAINING 


IMI 


DRUG  TRAINING  DURING  CURRENT  REPORTING  PERIOD 


NUMBER 


Covered  employees  who  have  received  initial  training  on  the  consequences,  manifestations,  and 

behavioral  cues  of  drug  use  as  required  by  the  FAA  antidrug  regulations: 

Supervisory  personnel  who  have  received  inHjal  training  on  the  specific,  contemporaneous  physical, 
behavioral,  and  perfornnance  indicators  of  probable  drug  use  as  required  by  the  FAA  antidrug 
regulations:  


Supervisory  personnel  who  have  received  recurrent  training  on  the  specific,  contemporaneous 
physical,  behavioral,  and  performance  indicators  of  probable  drug  use  as  required  by  the  FAA 
antidrug  regulations:  ^ 


FAA  Fonn  9000-2  (7-94) 

|FR  Doc.  94-20237  Filed  B-15-94.  448  }.;nl 
BIL'JNC  CODE  491»-13-C 


NSN.  0052-00-916.3000 


Friday 

August  19,  1994 


Part  IV 


■V  ■■  ^ 

1*  IB 


Environmental 
Protection  Agency 

40  CFR  Part  82 

Protection  of  Stratosptieric  Ozone; 

Refrigerant  Recycling;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPai182 

[FRL-6051-2] 

Protection  of  Stratospheric  Ozone; 
Refrigerant  Recycling 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rulemaking. 

summary:  Through  this  action  EPA  is 
amending  the  Refrigerant  Recycling 
Regulations.  This  action  is  being 
undertaken  by  EPA  to  amend  specific 
portions  of  the  published  text,  including 
the  definitions,  required  practices,  and 
the  reporting  and  recordkeeping 
requirements:  to  adopt  recently 
amended  industry  standards;  and  to 
clarify  the  meaning  and  applicability  of 
various  terms.  This  action  will  affect  the 
sellers  of  refrigerant,  aid  the  affected 
commimity,  and  may  provide  relief  to 
certain  segments  of  the  affected 
community. 

DATES:  This  final  action  will  become 
effective  on  October  18, 1994  unless 
EPA  is  notified  by  September  19,  1994 
that  any  person  wishes  to  submit 
adverse  comment.  Should  EPA  receive 
such  notice.  EPA  will  publish  one 
subsequent  action  in  the  Federal 
Register  to  withdraw  this  final  action 
and  another  action  proposing  this  action 
and  requesting  comments.  In  such  a 
case,  following  a  public  comment 
period,  the  Ageqcy  will  draft  the  final 
regulation  to  be  published  in  the 
Federal  Register.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
October  18, 1994. 

ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-92- 
01,  Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401 
M  Street,  SVV..  Washington,  DC  20460  in 
room  M-1500.  Dockets  may  be 
inspected  fit)m  8  a.m.  until  4  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials.  Those  wishing  to  notifj'  EPA 
of  their  intent  to  submit  adverse 
comments  on  this  action  should  contact 
Cynthia  Newberg,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J).  401  M  Street. 
SW.,  Washington,  DC  20460  Docket  # 
A-92-01  VIII  B.  (202)  233-9729. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Section  608  Recycling  Program 


Manager,  Program  Implementation 
Branch.  Stratospheric  Protection 
Division,  Office  of  Atmospheric 
Programs,  Office  of  Air  and  Radiation 
(6205-J),  401  M  Street.  SW.. 
Washington.  DC  20460.  The 
Strato^heric  Ozone  Information 
Hotline  at  1-800-296-1996  can  also  be 
contacted  for  further  information. 
SUPPLaiENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Refrigerant  Recycling  Regulations 

II.  Revisions  to  the  Refrigerant  Recycling 

Regulations 

A.  Definitions 

1.  Technician 

2.  Adoption  of  Standard  Based  on  ARl 
700-1993  in  Definition  of  "Reclaim" 

B.  Prohibitions 

1.  Sale  of  Used  Appliances  Without 
Service  Apertures 

2.  Exceptions  to  Prohibition  on  Sale  of 
Unreclaimed  Refrigerant 

C.  Required  Practices 

1.  Exception  for  Leaky  Appliances  to 
Evacuation  Requirements  at  Disposal 

2.  Use  of  Nitrogen  to  Pressurize-113 
Appliances  for  Non-major  Repairs 

3.  Requirements  for  Recovery  Using  New 
Reoovery  Technologies 

4.  Availability  of  Certified  Recycling  and 
ReODvery  Equipment  to  Persons 
Disposing  of  MVACs  and  MVAC-like 
Appliances 

5.  Exemption  for  Pump-out  Units  from  15- 
pound  Limit  for  System-Dependent 
Equipment 

6.  Applicability  Solely  to  Equipment 
Containing  More  Than  50  Pounds  of 
Refrigerant  of  Leak  Repair  and 
Associated  Recordkeeping  Requirements 

D.  Equipment  Certification 

1.  Measurement  of  Recovery  Rates 

E.  Technician  Certification 

F.  Reporting  and  Recordkeeping 
Requirements 

1.  Salts  Restriction — Effective  Date  for 
Recxtrd  keeping 

2.  Proof  of  Employment  of  Certified 
Personnel 

G.  Appendix  A 
H.  Appendix  B 
I.  Appendix  D 

).  Removal  of  Parenthetical  Sl?tements 

III.  Effective  Dates 

IV.  Summary  of  Supporting  Analysis 

A.  Ex»cutive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

V.  Judicial  Review 

I.  Refrigerant  Recycling  Regulations 

Final  regulations  published  on  May 
14.  1993  (58  FR  28660)  establish  a 
recycling  program  for  ozone-depleting 
refiigepants  recovered  during  the 
servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  Together  with  the 
prohibition  on  venting  during  the 
maintenance,  service,  repair,  and 
disposal  of  class  I  and  class  II 


substances  (see  the  listing  notice 
January  22, 1991;  56  FR  2420)  that  took 
effect  on  July  1, 1992.  these  regulations 
should  substantially  reduce  the 
emissions  of  ozone-depleting 
refrigerants.  The  regulations  require  that 
persons  servicing  air-conditioning  and 
refrigeration  equipment  observe  certain 
service  practices  that  reduce  emissions, 
and  establish  equipment  and 
reclamation  certification  requirements. 
as  well  as  a  technician  certification 
requirement.  A  sales  restriction  on  the 
sale  of  refrigerant  was  also  established 
by  the  final  regulations.  As  of  November 
14.  1994.  only  certified  technicians  will 
legally  be  authorized  to  purchase 
refiigerant.'  In  addition,  the  final 
regulations  established  a  leak  repair 
requirement  for  equipment  that 
normally  holds  a  refrigerant  charge  of 
fifty  pounds  or  more.  Finally,  the 
regulations  require  that  ozone-depleting 
compounds  contained  in  appliances  be 
removed  prior  to  disposal  of  the 
appliances,  and  that  all  air- 
conditioning  and  refrigeration 
equipment,  except  for  small  appliances, 
be  provided  with  a  servicing  aperture 
that  will  facilitate  recovery  of 
refrigerant. 

II.  Revisions  to  the  Refrigerant 
Recycling  Regulations 

Through  this  action  EPA  is 
promulgating  several  minor  changes  to 
the  final  rule.  Below  is  a  description  of 
each  change  to  the  regulatory  text  that 
appeared  in  the  Federal  Register  on 
May  14, 1993. 

A.  Definitions  ^  . 

1.  Technician 

Section  82. 152(x)  defines  a 
"technician"  for  purposes  of  the 
refrigerant  recycling  rule.  A  technician 
is  a  person  who  provides  maintenance, 
service  or  repair  that  could  reasonably 
be  expected  to  release  ozone-depleting 
substances  through  those  actions. 
Section  82.152(x)  includes  in  the 
definition  of  "technician"  a  person  who 
disposes  of  appliances,  but  does  not 
include  any  person  disposing  of  small 
appliances.  In  excluding  such  persons. 
EPA  considered  the  nature  of  work 
associated  with  recovering  refrigerants 
from  small  appliances  prior  to  disposal, 
the  affected  workforce,  and  any 
environmental  damage  that  could  result 
from  emissions  during  disposal. 


'  It  should  be  noted  that  EPA  has  recently 
proposed  to  extend  this  date  for  technicians  tliat 
have  been  trained,  tested,  and  approved  by  an 
organization  requesting  to  be  grandfathered  under 
§  82.161(g).  (Sp(!  Federal  Register  published  8/lS/ 
941. 


IMI 
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In  drafting  the  final  rule.  EPA  left  out 
motor  vehicle  air  conditioners  (MVAC)  z 
and  MVAC-Uke  equipment  ^  in 
exempting  certification  of  technicians 
disposing  of  certain  types  of  equipment. 
Disposal  of  MVACs  and  MVAC-like 
appliances  is  similar  in  many  ways  to 
the  disposal  of  small  appliances.  EPA 
distinguishes  between  large  equipment 
that  is  dismantled  on-site  and  portable 
equipment  that  may  enter  the  waste 
stream  with  its  refrigerant  charge  still 
intact  because  of  the  differences 
between  the  two  types  of  equipment 
once  they  reach  the  end  of  their  useful 
lives.  Large  equipment  dismantled  on- 
site  must  have  refrigerant  removed  as 
part  of  the  dismantling  process  because 
there  is  no  other  option  that  will  result 
in  successful  recovery  of  refrigerant. 
This  large  equipment  cannot  enter  the 
waste  stream  with  the  charge  intact, 
while  more  portable  small  appliances. 
MVACs,  and  MVAC-like  equipment 
frequently  does  enter  the  waste  stream 
with  the  charge  intact. 

In  regulations  promulgated  under 
section  608.  EPA  discussed  the 
differences  between  the  disposal  sector 
and  the  servicing  sector.  (See  58  FR 
28705.)  EPA  noted  that  unlike  the 
servicing  sector,  the  disposal  sector  does 
not  reintroduce  refrigerant  to 
equipment,  after  removal.  Refrigerant  is 
merely  being  removed,  usually  after  the 
appliances  have  been  removed  from 
operation.  This  removal  may  occur  at 
any  stage  either  before  it  enters  the 
waste  stream  or  once  in  the  waste 
stream. 

Since  the  types  of  recovei^only 
processes  used  with  small  appliances. 
MVACs,  and  MVAC-like  equipment 
tend  to  be  relatively  straight-forward 
and  a  simpler  task  than  recycling  or  the 
recovery  of  refrigerant  from  larger  types 
of  applianoes.£PA  did  not  require  the 
certification  of  technicians  disposing  of 
small  appliances.  Since  the 
circumstances  for  disposing  of  small 
appliances  is  quite  similar  to  the 
circumstances  for  disposing  of  MVACs 
and  MVAC-like  equipment,  EPA 
heUeves  it  is  appropriate  to  revise  the 
definition  of  "technician"  to  exclude 
any  person  disposing  of  MVAC  and 
MVAC-like  equipment.  The  revised 
definition  wiU  consequently  read  as 
follows:  "Technician  means  any  person 


^Ragubtioitt  concerning  MVAC  applknces  were 
promulgatMl  under  Mction  60«  and  publisiied  in 
the  Fedanl  Rag^gtm  on  July  14. 1992  (57  FR  31241 ) 

J  MVAC-tika  eouipment  is  defined  In  §82.152(1' 
a."<  the  mecfaanicu  vapor  compression,  open-dri^-e 
oxnpraamr  tppliancM  uaad  to  cool  the  driver's  or 
paMMger's  OQonpartnwnt  of  a  nha-road  motor 
v-uhicieL  This  include*  the  air-conditioaing 
equipment  on  agricultural  or  construction  vehicli^s. 
This  dafiitition  is  not  intended  to  co\T»r  applianres 
u^.ir.R  HCFC-22  refrigerant. 


who  performs  maintenance,  service,  or 
repair  that  could  reasonably  be  expected 
to  release  class  1  or  class  II  substances 
from  appliances  into  the  atmosphere, 
including  but  not  limited  to  installers, 
contractor  employees,  in-house  service 
personnel,  and  in  some  cases,  owners. 
Technician  also  means  any  person 
disposing  of  appliances  except  for  small 
appliances.  MVACs.  and  MVAC-like 
equipment." 

2.  Adoption  of  Standard  Based  on  ARI 
700-1993  in  Definition  of  "Reclaim" 

Section  82.152(q)  defines  "reclaim"  to 
mean  "to  reprocess  refrigerant  to  at  least 
the  standard  of  purity  specified  in  the 
ARI  Standard  700-1988.  Specifications 
forFluorocarbon  Refrigerants."  A 
standard  based  closely  on  ARI  700-1988 
is  included  in  the  rule  as  Appendix  A. 
During  the  comment  period  on  the 
proposed  §  608  refrigerant  recycling 
rule,  the  Air-Condilioning  and 
Refrigeration  Institute  had  requested 
that  EPA  adopt  a  standard  based  on  ARI 
700-1993,  which  is  an  updated  version 
of  ARI  700-1988.  ARI  described  the 
differences  between  ARI  700-1988  and 
ARI  700-1993  during  the  public  hearing 
and  submitted  a  draft  version  of  the 
updated  standard,  which  was  included 
in  the  public  docket  for  the  rule. 

The  updated  standard  included 
changes  in  three  areas: 

1.  ARI  700-1993  included  purity 
standards  for  eleven  additional 
refrigerants:  R-23.  R-32,  R-123,  R-124. 
R-125,  R-134a.  R-143a.  R-401(A).  R- 
401(B).  R-402(A).  and  R-«)2(B). 

2.  Liquid  phase  contaminant  water 
levels  were  increased  bom  lOppm  in 
ARI  700-1988  to  20ppm  in  ARI  700- 
1993  for  R-11  and  R-113  only. 

3.  Where  ARI  700-1988  allovred  0.5 
as  the  maximimi  percentage  by  weight 
of  "other  refrigerants."  ARI  700-1993 
allows  0.50  as  the  maximum  percentage 
by  weight  of  "all  other  organic 
impurities,  including  other  "* 
refrigerants."  The  inclusion  of  organic 
impurities  other  than  re&igerants  in  the 
limit  effectively  tightens  the  standard, 
and  at  the  same  time,  the  change  from 
0.5  to  0.50  reduces  the  tolerance  of  the 
standard  by  a  factor  of  ten.  (Thus,  while 
a  sample  containing  0.54  percent  other 
refrigerants  would  have  met  the  old 
standard,  only  a  sample  containing 
0.504  percent  (or  less)  other  organic 
impurities  would  meet  the  new 
standard.) 

Although  all  the  comments  received 
by  EPA  regarding  adoption  of  the 
updated  standard  were  favorable,  the 
standard  was  not  included  in  the  final 
rule  because  it  u-as  not  finalized  by  the 
time  the  final  rule  was  published.  (See 
58  FR  28679  for  a  discussion  of  this 


issue  in  the  final  rule.)  An  appendix  to 
the  standard  specifying  pnx^ures  for 
analyzing  refrigerant  was  undergoing  a 
lengthy  process  of  peer  review,  which  is 
now  complete.  Because  the  final 
standard  is  substantially  identical  to  the 
draft  that  was  included  in  the  docket  for 
comment,  and  because  EPA  agrees  with 
commenters  that  the  changes  to  the 
standard  are  appropriate  and  necessar>-, 
EPA  is  changing  the  definition  of 
"reclaim"  to  refer  to  ARI  700-1993,  and 
is  replacing  the  standard  based  on  ARI 
700-1988  with  a  standard  based  on  ARI 
700-1993  as  appendix  A.  EPA  is  also 
replacing  references  to  ARI  700-1988 
with  references  to  ARI  700-1993  in  its 
reclaimer  certification  program. 

Because  section  608  of  the  Act  does 
not  give  EPA  the  authority  to  regulate 
refrigerants  that  do  not  contain  class  I  or 
class  11  substances  until  November. 
1995,  EPA  is  not  adopting  the  purity 
standards  of  ARi  700-1993  that  apply  to 
refrigerants  that  do  not  contain  CFCs  or 
HCFCs.  Thus.  EPA  is  not  adopting 
puritv  requirements  for  HFC-23.  HFC- 
32.  HFC-125.  HFC-134a.  or  HFC-143a 
at  this  time.  (ARI  and  other  standard- 
setting  organizations  remain  fiee,  of 
course,  to  adopt  and  observe  purity 
requirements  for  these  refrigerants.) 
However,  the  purity  requirements  for 
CFG  and  HCFC  refrigerants  (including 
blends  that  contain  either  CFCs  or 
HCFCs  along  with  non-ozone-depleting 
components)  in  appendix  A  are 
identical  to  the  purity  requirements  for 
CFC  and  HCFC  refrigerants  in  ARI  700- 
1993. 

EPA  would  like  to  clarif>-  that  since  it 
is  not  possible  to  return  a  refrigerant  to 
a  standard  of  purity  if  no  standard  of 
purity  is  specified  for  that  refrigerant, 
refrigerants  that  are  not  covered  by 
appendix  A  need  not  he  reclauned 
under  this  regulation. 

B.  Prohibitions 

1 .  Sale  of  Used  Appliances  Without 
Ser\'ice  Apertures 

Section  82.154(i)  and  §82.154(k)  are 
prohibitions  against  the  sale  and 
distribution,  or  offer  for  sale  and 
distribution  of  any 'appliance,  unless 
siich  equipment  is  equipped  uith  either 
a  service  aperture  or,  for  small 
apphances,  with  a  process  stub,  to 
facilitate  the  removal  of  refrigerant.  EPA 
woidd  like  to  clarify  that  for  the 
purposes  of  these  prohibitions.  EPA  will 
interpret  sale,  distribution,  or  offer  of 
sale  or  distribution  as  not  referring  to 
the  sale  of  used  products.  Sale  of  used 
products  means  a  sale  or  distribution  by 
a  person  after  a  period  of  use  other  than 
demonstration  use.  The  Agency 
recognizns  that  there  is  a  market  for  the 
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sale  of  used  air  conditioners  and  - 
refrigerators.  Restricting  the  resale  of 
such  used  durable  goods  before  the  end 
of  their  productive  lifetimes  would 
provide  little,  if  any,  environmental 
benefit.  Indeed,  the  introduction  of  a 
service  aperture  may  lead  to 
unintentional  releases  by  weakening  the 
refrigeration  circuit.  Because  requiring 
these  goods  to  be  retrofitted  prior  to 
resale  would  impose  significant 
economic  hardship  on  a  great  many 
consumers  without  providing 
significant  environmental  benefits,  EPA 
does  not  believe  it  is  necessary  to  ban 
their  resale.  Consequently,  while  EPA's 
interpretation  of  sale  and  distribution  or 
ofiier  for  sale  and  distribution  is  such 
that  the  entire  chain  of  sale  and 
distribution  from  the  manufacturer  of  a 
new  product  to  its  ultimate  consumer  is 
included,  the  Agency  recognizes  that  in 
the  case  of  diuable  consumer  goods, 
resale  of  the  product  to  additional 
consumers  may  occiu*  after  the  original 
sale  or  distribution  of  the  new  product 
to  the  ultimate  consumer  after  some 
period  of  use  by  the  original  ultimate 
consumer.  In  such  cases,  EPA  will  not 
prohibit  the  sale  of  these  used  products. 

2.  Exceptions  to  Prohibition  on  Sale  of 
Unreclaimed  Refrigerant 

Prohibitions  §§  82.154(g)  and 
82.154(h)  currently  prohibit  the  sale  of 
used  refrigerant  that  has  not  been 
reclaimed  by  a  certified  reclaimer.  EPA 
intended  to  exclude  two  classes  of  used 
refrigerant  from  this  prohibition: 
refrigerant  that  was  aiid  is  to  be  used 
only  in  an  MVAC  or  MVAC-like 
appliance,  and  refiigerant  that  is 
contained  in  an  appliance  that  is  sold  or 
offered  for  sale  together  with  the 
refrigerant.  The  section  609  refrigerant 
recycling  rule,  which  covers  MVAGs, 
explicitly  recognizes  and  permits  the 
transfer  of  refrigerant  Iwtween  MVACs 
owned  by  different  persons  if  that 
refrigerant  is:  (1)  Recovered  from  an 
MVAC  and  retvuned  to  an  MVAC  by  a 
single  service  entity;  and  (2)  recycled  to 
meet  the  SAE 11991  standard.*  (This 
provision  of  the  section  609  rule,  which 
is  contained  in  the  definition  of 
"properly  using"  recycUng  and  recovery 
equipment,  also  covers  MVAC-like 
appliances  pursuant  to  §  82.156(a)(5).) 
Because  this  standard  is  not  as  stringent 
as  the  standard  that  reclaimed 
refrigerant  must  meet  in  the  section  608 
refrigerant  recycling  rule,  refrigerant 
that  only  meets  this  standard  cannot  be 
considered  reclaimed.  Thus,  such 


*Tha  prawnble  to  the  saction  609  rule  states, 
"sarvica  aatablUhmants  owned  by  a  single  owner 
Riay  recover  refrigerant  and  send  the  refrigerant  to 
a  cantral  location  for  recycling  to  the  SAE  )1991 
standard  forCFX:-12"  (57  FR  31246). 


refrigerant  cannot  be  sold  under  the 
section  608  rule.  However,  EPA  did  not 
intend  to  reverse  the  position  that  it 
took  in  the  section  609  rule  regarding 
the  transfer  of  refrigerant  between 
MVACs  owned  by  different  people.  For 
instance,  one  of  the  primary  argiunents 
made  in  support  of  the  reclamation 
requirement  in  the  section  608  rule,  that 
no  less  stringent  recycling  standard 
currently  exists  (58  FR  28679),  clearly 
does  not  apply  to  MVACs  and  MVAC- 
like  appliances,  which  are  governed  by 
the  less  stringent  SAE  J1991  standard. 
EPA  ia  therefore  amending  the 
prohibitions  to  exclude  the  sale  of 
refrigo^int  transferred  between  MVACs 
or  MVAC-like  appliances. 

Another  primary  argument  made  in 
support  of  the  reclamation  requirement, 
that  transfer  of  refrigerant  between 
different  owners  can  contaminate 
appliances,  clearly  does  not  apply  to 
refrigerant  that  changes  ovirnership 
solely  because  it  is  contained  in  an 
appliance  that  changes  ownership.  If 
refrigerant  remains  within  a  single 
appliance,  it  obviously  cannot  introduce 
contaminants  into  another  appliance. 
Thus,  EPA  Is  also  amending  the 
prohibition  to  exclude  the  sale  of 
refrigerant  that  is  contained  in  an 
appliance  that  is  sold  or  offered  for  sale 
together  with  the  refrigerant. 

C.  Required  Practices 

1.  Exception  for  Leaky  Appliances  to 
Evacuation  Requirements  at  Disposal 

Section  82.1S6(a)(2)(ii)  estabUshes  an 
exception  to  the  evacuation 
requirements  for  appliances  undergoing 
maintenance,  service,  or  repair.  The 
paragraph  reads: 

If,  due  to  leaks  in  the  appliance, 
evacuation  to  the  levels  in  Table  1  is  not 
attainable,  or  would  substantially 
contaminate  the  refrigerant  being 
recovered,  persons  opening  the 
appliance  must: 

(A)  Isolate  leaking  from  non-leaking 
components  wherever  possible; 

(B)  Evacuate  non-leaking  components 
to  be  opened  to  the  levels  specified  in 
Table  l;and 

(C)  Evacuate  leaking  components  to 
be  opened  to  the  lowest  level  that  can 
be  attained  without  substantially 
contaninating  the  refiigerant.  In  no  case 
shall  this  level  exceed  0  psig. 

Through  an  accidental  omission,  the 
requirements  in  §  82.156(a)(3)  for 
evacuating  appliances  at  disposal 
contain  no  exception  for  leaky 
appliances,  although  the  rationale  for 
such  an  exception  at  disposal  is 
identical  to  the  rationale  for  the 
exception  at  maintenance,  service,  or 
repair.  That  is,  leaks  in  the  appliance 


may  permit  air  to  enter  the  appliance  as 
the  internal  pressure  of  the  appliance  is 
lowered,  contaminating  the  refrigerant 
being  recovered  and  making  it 
impossible  to  attain  the  required 
vacuum.  EPA  is  therefore  adding  an 
exception  for  leaky  appliances  to  the 
evacuation  requirements  at  disposal. 
This  exception  is  identical  to  that  at 
maintenance,  service,  and  repair. 

2.  Use  of  Nitrogen  to  Pressurize  -113 
Appliances  for  Non-Major  Repairs 

Section  82.156(a)(2)(B)  prohibits  the 
use  of  nitrogen  to  pressurize  low- 
pressure  appliances  for  non-major 
repairs.  In  including  this  prohibition  in 
the  rule.  EPA  intended  to  encourage  the 
use  of  pressurization  methods  that  do 
not  require  subsequent  piuging,  such  as 
heating  of  the  evaporator  and/or 
condenser.  However,  while  heat  can  be 
safely  used  to  pressurize  appliances 
utilizing  CFC-11  and  HCFG-123  to 
atmospheric  pressure,  heat  alone  is  not 
a  practical  or  safe  method  for 
pressurizing  appliances  utihzing  CFG- 
113  because  the  temperatures  required 
to  raise  the  pressure  of  CFC-113  to 
atmospheric  pressure  are  quite  high 
(117.6  "F  for  CFC-113  vs.  74.7  "F  for 
CFC-11).  Thus,  for  refiigerants  with 
boiling  points  above  85  °F,  EPA  is  now 
requiring  that  heat  be  used  to  raise  the 
internal  pressure  of  the  appliance  as 
much  as  possible,  but  is  permitting 
nitrogen  to  be  introduced  to  meet  the 
remaining  pressiure  requirements. 

Contrary  to  popular  perception,  EPA 
has  never  prohibited  the  use  of  nitrogen 
to  pressurize  systems  for  purposes  of  a 
leaik  check  (because  leak  checking  does 
not  involve  "opening"  of  the  appliance), 
although  the  Agency  encourages  the  use 
of  heat,  rather  Uian  nitrogen,  to 
pressurize  systems  whenever  possible. 
Thus,  it  has  been  and  remains 
acceptable  to  introduce  nitrogen  into  an 
appliance  utilizing  CPC-113  for 
purposes  of  a  leak  check.  EPA 
recommends  that  heat  be  the  primary 
method  used  to  raise  the  internal 
pressure  of  appliances  containing  CFC- 
113  as  much  as  possible  for  checldng 
leaks,  and  that  nitrogen  be  introduced  to 
meet  the  remaining  pressure 
requirements. 

3.  Requirements  for  Recovery  Using 
New  Recovery  Technologies 

In  §  82.158(b)(2),  EPA  provided  for 
the  certification  of  recycling  and 
recovery  equipment  whose  recovery 
efiiciency  cannot  be  tested  according  to 
the  procedures  in  ARI  740-1993,  which 
measure  levels  of  evacuation.  The  rule 
states  that  this  new  equipment  may  be 
certified  if  an  approved  third-party 
testing  organization  adopts  and 
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perfonns  a  test  that  demonstrates,  to  the 
satisfection  of  the  Administrator,  that 
the  recovery  efficiency  of  the  new 
equipment  is  equal  to  or  better  than  that 
of  equipment  that:  (i)  Is  intended  for  use 
with  the  same  type  of  appliance;  and  (ii) 
achieves  the  level  of  evacuation  in  Table 
2  of  the  rule.  As  discussed  in  the 
preamble  to  the  final  rule  (58  FR  28689). 
EPA's  goal  in  including  this  provision 
was  to  avoid  unnecessary  delay  in  the 
certification,  marketing,  and  use  of  new 
recovery  technologies  that  do  not 
operate  by  drawing  vacuums. 

However.  EPA  inadvertently 
neglected  to  include  a  provision  in  the 
required  prat^ces  section  (82.156)  that 
would  permit  the  use  of  recovery 
technologies  that  do  not  operate  by 
drawing  vacuums.  EPA  is  therefore 
adding  a  provision,  §82.156(a)(2)(iii). 
that  {>ennits  the  use  of  equipment 
certified  pursuant  to  §  82.158(b)(2),  as 
long  as  users  of  this  equipment  follow 
the  manufacturer's  directions  for 
achieving  the  required  recovery 
efficiencies.  EPA  will  make  the 
development  of  and  compliance  with 
such  directions  part  of  the  process  for 
certifying  new  recovery  technologies 
under  §  82.158(b)(2). 

4.  Availability  of  Certified  Recychng 
and  Recovery  Equipment  to  Persons 
Disposing  of  MVACs  and  MVAC-Like 
Appliances 

Section  82.156(b)  currently  requires 
that:  All  persons  opening  appliances 
except  for  small  appliances  and  MVACs 
for  maintenance,  service,  or  repair  and 
all  persons  disposing  of  appliances 
except  for  small  appliances  must  have  at 
least  one  piece  of  certified,  self- 
contained  recovery  equipment  available 
at  their  place  of  business. 

EPA  inadvertently  omitted  three  items 
from  this  paragraph.  First,  certified,  self- 
contained  recychng  equipment  should 
have  been  listed  along  with  certified, 
self-contained  recovery  equipment  as 
equipment  that  would  meet  this 
requirement.  In  alh other  sections  of  the 
rule,  recycling  and  recovery  equipment 
are  treated  identically,  and  EPA  did  not 
intend  to  treat  them  differently  here. 
Therefore.  EPA  is  inserting  "or 
recycling"  between  "recovery"  and 
"equipment"  in  §  82.156(b). 

Second,  persons  disposing  of  MVACs 
and  MV AC- like  appliances  should  have 
been  excluded  along  with  persons 
disposing  of  small  appliances  from  the 
requirement  to  have  one  piece  of 
certified,  self-contained  recovery-  or 
recycling  equipment  available  at  their 
place  of  business.  EPA  clearly  intended 
to  exclude  these  persons  from  this 
n?quirement  because  it  excludes 
tvcovpry  and  recycling  equipment  used 


to  dispose  MVACs  and  MVAC-like 
equipment  from  third-party  certification 
requirements.  (See  the  final  rule 
preamble  at  58  FR  28705.  §§  82.158(a) 
and  82.158(1).)  Therefore.  EPA  is 
inserting  "MVACs.  or  MVAC-like 
appUances"  after  "all  persons  disposing 
of  appliances  except  for  small 
appliances,"  excluding  all  three  groups 
from  the  requirement  to  have  certified 
recovery  or  recycling  equipment 
available  at  their  place  of  business. 

Third,  EPA  intended  to  exempt 
persons  who  ovm  apphances  containing 
pump-out  units  and  who  maintain, 
serv'ice.  repair,  or  dispose  of  only  these 
appliances  from  the  above  requirement. 
The  requirement  was  intended  to  ensure 
that  persons  who  used  small,  portable 
system-dependent  recovery  equipment 
to  service  apphances  also  had  self- 
contained  equipment  available  in  the 
event  the  appliance  compressor  was  not 
operational.  In  general,  such  small,  self- 
contained  recovery  equipment  is  not 
prohibitively  expensive,  particularly  if 
it  is  to  t>e  used  for  a  large  number  of 
jobs.  However,  the  requirement  may 
also  affect  ovxTiers  of  chillers,  which  are 
frequently  equipped  with  built-in 
pump-out  units  that  are  used  for  the 
recovery  of  lai^ge  quantities  of 
refrigerant.  Because  system  compressors 
may  be  used  to  move  the  refrigerant  into 
the  pump-out  unit  in  some  cases,  these 
units  may  be  considered  "system- 
dependent"  in  those  cases.s  While  small 
self-contained  recoverj-  devices  are 
relatively  inexpensive,  larger  self- 
contained  recovery  devices  may  be 
prohibitively  costly  for  persons  who 
own  and  ser\  ice  a  limited  number  of 
chillers.  Moreover,  instead  of 
purchasing  large  recovery  devices, 
owners  of  chillers  may  contract  out  the 
recovery  procedure  if  the  built-in  unit  is 
not  capable  of  meeting  the  applicable 
evacuation  requirements.  EPA  did  not 
intend  to  require  such  owiiers  to 
purchase  expensive  equipment  when 
this  less  costly  remedy  exists.  Thus. 
EPA  is  adding  a  sentence  to  make  this 
exemption  explicit.  However,  persons 
exempted  from  §82. 156(b)  are  sull 
required  to  meet  the  other  applicable 
requirements  of  §  82.156  (e.g.. 
evacuation  requirements). 


"^  EPA  understands  tlul  in  general,  pump-out 
units  on  chillers  are  equipped  with  their  own 
pumps  or  compressors,  which  are  not  used  du.'ing 
the  operation  of  the  appliance  Pump-out  units 
equipped  with  their  own  compressors  wrould  tKit  be 
considered  sysle.Ti-dtjpendent  recovery  equipment. 
On  the  other  hand,  system  receivers,  which  are  not 
equipped  with  their  own  compressors,  would  not 
be  con.Mdored  recovery  equipment  at  all  because 
they  uri>  an  integral  pan  oSf  the  appiiaace. 


5.  Exemption  for  Pump-out  Units  From 
15-pound  Limit  for  System-Dependent 
Equipment 

Section  82.156(c)  prohibits  the  use  of 
system-dependent  equipment  with 
appliances  normally  containing  more 
than  15  pounds  of  refrigerant.  This 
prohibition  was  intended  to  cover  small, 
portable  system-dependent  equipment, 
which  is  not  designed  for  the  reco\-ery 
of  large  quantities  of  refrigerant.  As 
noted  above,  however,  some  large 
chillers  are  equipped  with  built-in 
pump-out  units  that  could  also  be 
considered  "sj-stem-dependent 
equipment."  but  that  are  designed  to  be 
used  for  the  recovery  of  large  quantitit^s 
of  refrigerant.  EPA  did  not  intend  to 
prohibit  the  use  of  such  pimip-out  units 
for  recovery.  Thus,  EPA  is  revising 
§  82.156(c)  to  read  "System-dependent 
equipment  shall  not  be  used  with 
appliances  normally  containing  more 
than  15  pounds  of  refrigerant,  unless  the 
system-def>endent  equipment  is 
permanently  attached  to  the  appliance 
as  a  pumpy-out  unit" 

6.  Apphcability  Solely  to  Eqiiipn^ent 
Containing  More  Than  50  Pounds  of 
Refrigerant  of  Leak  Repair  and 
Associated  Recordkeeping 
Requirements 

Section  82.15b(iJ,  the  leak  repair 
requirement,  contains  two 
subparagraphs  that  apply  to  owners  of 
different  types  of  equipment.  The  first 
subparagraph,  §82.156(i)(l),  applies  to 
"owners  of  commercial  refrigeration  and 
industrial  process  refrigeration," 
specifying  no  lower  size  limit  for 
covered  equipment.  The  second 
subparagraph,  §  82.156{i)(2),  applies  to 
"owners  of  apphances  normally 
containing  more  than  50  poiuids  of 
refrigerant  and  not  covered  by 
paragraph  (iUl)."  EPA  has  received 
numerous  inquiries  regarding  whether 
or  not  it  intended  to  include  a  lower 
size  limit  in  the  first  subparagraph. 

Although  EPA  did  not  explicitly 
restrict  the  scope  of  its  leak  repair 
requirement  for  commercial  and 
industrial  process  refrigeration  to 
equipment  containing  more  than  50 
pounds  of  refrigerant.  EPA  intended  this 
requirement  to  cover  only  equipment 
containing  at  least  50  pounds.  The 
definition  of  commercial  refrigeration  . 
includes  a  note  that  "(a]ll  of  the 
equipment  contains  large  refrigerant 
charges.  t>-pically  over  75  pounds."  and 
the  discussion  of  industrial  process 
refrigeration  that  appears  in  the 
preamble  to  the  rule  includes  a  note  that 
"charge  sizes  can  be  very  large,  raiding 
from  750-3000  lbs  for  ice  rinks,  and 
rising  as  high  as  20.000  lbs  for  built-up 
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centrifugal  units."  (No  other  charge 
sizes  are  mentioned.)  The  preamble  also 
notes: 

The  50-pound  cut-off  is  intended  to 
exempt  smaller  equipment  where  the 
cost  of  repairing  the  leak  is  an  order  of 
magnitude  higher  than  the 
environmental  benefit  of  repairing  the 
leak  (RIA).  The  50-pound  cut-off  is  also 
consistent  with  gudance  found  in  the 
ASHRAE  Guideline  3-1990  (58  FR 
28680). 

This  rationale  applies  to  commercial 
and  industrial  process  refrigeration  as 
well  as  to  other  large  appliances. 

In  order  to  clarify  that  only 
conunercial  and  industrial  process 
refrigeration  equipment  containing  more 
than  50  pounds  is  covered  by  the  leak 
repair  requirements,  EPA  is  now 
specifying  this  limit  in  §82.156(i)(l). 

D.  Equipment  Certification 

1.  Measurement  of  Recovery  Rates 

Section  82.158(b)(6)  requires 
manufacturers  of  recycling  and  recovery 
equipment  to  have  an  approved 
equipment  testing  organization  measure 
the  liquid  and  vapor  recovery  rates  of 
equipment  as  part  of  the  equipment 
certification  process.  EPA  required 
measurement  and  publication  of  these 
recovery  rates  in  order  to  ensure  that 
technicians  would  not  inadvertently 
purchase  equipment  whose  recovery 
rates  were  too  low  for  the  intended 
application:  the  Agency  was  concerned 
that  a  technician  purchasing 
underpowered  equipment  would  be 
tempted  to  interrupt  the  resulting 
lengthy  recovery  process  before  it  was 
complete. 

However,  some  types  of  equipment  do 
not  have  inherent  liquid  and  vapor 
recovery  rates.  For  instance,  the 
recovery  rate  of  system-dependent 
equipment  depends  upon  the 
compressor  of  the  individual  appliance 
frxim  which  it  is  recovering  refrigerant. 
EPA  intended  to  exempt  this  equipment 
from  the  requirement  to  have  its  liquid 
and  vapor  recovery  rate  measured.  First, 
system-dependent  equipment  certified 
pursuant  to  §82. 158(b)  typically  has  a 
higher  recovery  rate  than  self-contained 
equipment,  because  appliance 
compressors  are  usually  larger  and 
therefore  faster  than  recovery  equipment 
compressors.  Second,  the  use  of  system- 
dependent  equipment  is  limited  to 
appliances  normally  containing  less 
than  15  pounds  of  refrigerant.  Thus,  low 
recovery  rates  are  not  a  concern  for  such 
equipment.  EPA  is  therefore  amending 
Section  82.158(b)(6)  of  the  rule  to  clarify 
that  equipment  with  no  inherent  liquid 
or  vapor  recovery  rates  need  not  have 
these  rates  measured. 


E.  Technician  Certification  ^ 

Section  82.161(a)  requires  that 
technicians  be  certified.  EPA  exempted 
from  tkis. requirement  technicians  that 
are  di^osing  of  small  apphances,  room 
air  conditioners,  and  MVACs  because 
these  technicians  are  only  recovering 
the  refrigerant  prior  to  the  disposal  of 
this  equipment.  As  discussed  earlier^ 
persons  disposing  of  this  equipment 
were  wtempt  from  the  requirement 
because  the  nature  of  this  work  is 
straighft-forward.  As  outlined  above, 
EPA  is  extending  this  exemption  to 
MVAG-like  appliances.  Throughout  the 
rule,  Q'A  states  that  since  ^4VAC 
appliances  and  MVAC-like  appliances 
are  similar  in  nature  and  design,  it  is 
appropriate  for  these  technicians  to  be 
treated  in  a  similar  fashion.  In 
§  82.161(a)(5),  EPA  provides  a  method 
for  those  servicing  MVAC-like 
appliances  to  be  certified  by  attending  a 
program  designed  and  approved  under 
section  609  for  training  and  certifying 
MVAC  technicians.  Therefore,  to 
maintain  consistency  as  discussed  in 
Section  A  of  this  rulemaking,  EPA  will 
extend  the  exemption  from  the 
certification  requirement  to  technicians 
that  are  disposing  of  MVAC-like 
appliances.  In  addition,  since  "room  air 
conditioners"  are  considered  a  type  of 
small  appliance,  and  small  appliances 
are  already  excepted  from  the 
certification  requirement,  EPA  will 
delete  "room  air  conditioners"  from  the 
list  of  exceptions. 

F.  Reporting  and  Recordkeeping 
Requitements 

1.  Sales  Restriction — Effective  Date  for 
Recordkeeping 

Section  82. 1 66(a)  establi  shes  a 
recordkeeping  requirement  for  all 
persons  who  sell  or  distribute  any  class 
I  or  class  II  substance  for  use  as  a 
refrigerant.  Since  no  effective  date  was 
specified  for  this  particular  requirement, 
this  provision  became  effective  June  14, 
1993,  the  effective  date  of  the 
Refrigerant  Recycling  Regulations. 
However,  the  restriction  on  selling  or 
distributing  of  ozone-depleting 
refrigerants  is  not  effective  until 
November  14, 1994,  pursuant  to 
§  82.154(n).  EPA  does  not  believe  it  is 
necessary  to  maintain  records  regarding 
the  sale  and  distribution  of  refrigerant  in 
advance  of  the  effective  date  of  the 
actual  sales  or  distribution  restriction. 
Furthermore,  such  a  requirement  places 
an  unnecessary  burden  on  industry. 


•^.Additional  revisions  to  §82.161  have  been 
proposori  by  EPA.  (.See  Federal  Register  published 
S-15-94)  These  proposed  changes  will  more  clearly 
delineate  who  is  required  lo  be  c^rtiHed. 


Without  the  existence  of  a  sales 
restriction,  the  usefulness  of  such 
records  is  dubious.  Therefore,  through 
this  action  EPA  will  change  the  effective 
date  for  maintaining  records  regarding 
sales  and  distribution  of  refrigerants 
from  June  14, 1993  to  November  14, 
1994. 

2.  Proof  of  Employment  of  Certified 
Personnel 

Section  82.166(b)  allows  the 
purchasers  of  any  class  I  or  class  IL 
refrigerants  who  employ  certified 
technicians  to  provide  evidence  of  each 
technician's  certification  to  the 
wholesaler  who  sells  them  refrigerant. 
The  wholesaler  will  keep  this 
information  on  file.  The  purchaser  is 
further  required  to  notify  the  wholesaler 
regarding  any  changes  in  a  technician's 
certification  or  employment  status. 
Concerns  have  recently  been  brought  to 
EPA's  attention  about  the  practicability 
of  implementing  this  provision.  Large 
organizations  often  employ  large 
numbers  of  certified  technicians  that 
may  be  situated  at  various  locations 
around  the  country.  Tracking  and 
notifying  wholesaleis  of  employee 
status  may  result  in  an  overwhelming 
responsibility.  EPA  did  not  intend  this 
requirement  to  place  any  imdue  burden 
on  the  employers  of  large  numbers  of 
technicians.  In  fact.  EPA  believed  that 
allowing  employers  to  purchase 
refrigerant  for  their  technicians,  instead 
of  requiring  the  technician  to  be 
physically  present  at  the  point  of  sale, 
would  actually  decrease  the  burden  for 
the  technician,  the  wholesaler,  and  the 
technician's  employer. 

Therefore,  EPA  is  modifyii^  this 
requirement  to  read:  Purchasers  of  any 
class  I  or  class  II  refiigerants  who 
employ  certified  technicians  may 
provide  evidence  that  at  least  one 
technician  is  properly  certified  to  the 
wholesaler  who  sells  them  refrigerant; 
the  wholesaler  will  then  keep  this 
information  on  file  and  may  sell 
refiigerant  to  the  purchaser  or  his 
authorized  representative  even  if  such 
purchaser  or  authorized  representative 
is  not  a  prop>erly  certified  technician.  In 
such  cases,  the  piuchaser  must  notify 
the  wholesaler  in  the  event  that  the 
purchaser  no  longer  employs  at  least       \J 
one  properly  certified  technician.  The 
wholesaler  is  then  prohibited  from 
selling  class  I  or  class  II  refrigerants  to 
the  purchaser  until  such  time  as  the 
purchaser  employs  at  least  one  properly 
certified  technician.  At  that  time,  the 
purchaser  must  provide  new  evidence 
that  at  least  one  technician  is  properly 
certified. 

EPA  believes  that  this  requirement 
will  still  have  the  intended  effect  of 
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lessening  the  likelihood  that  refrigerant 
is  sold  for  use  by  non-certified 
personnel,  while  providing  a  more 
reasonable  means  for  purchasers  to 
comply  with  the  sales  restriction. 

G.  Appendix  A 

EPA  adopted  an  industr>'  standard  in 
the  final  rule  based  on  the  Air- 
conditioning  and  Refrigeration  Institute 
(ARI)  Standard  700-1988.  This  standard 
appeared  as  Appendix  A  to  Subpart  F — 
Specification  for  Fluorocarbon 
Refrigerants.  EPA  was  aware  of  efforts  to 
revise  ARI  700-1988  while  the  final 
regulations  were  being  drafted. 
However,  the  revised  version  was  not 
completed  in  time  for  incorporation  into 
this  appendix  by  EPA.  As  discussed 
above,  the  updated  version,  knovra  as 
ARI  700-1993,  includes  changes  in 
three  areas:  it  adds  purity  standards  for 
eleven  additional  refrigerants;  it 
increases  liquid  phase  contaminant 
water  levels  from  lOppm  in  ARI  700- 
1988  to  20ppm  in  ARI  700-1993  for  R- 
1 1  and  R-113  only;  and,  where  ARI 
700-1988  allowed  0.5  as  the  maximum 
percentage  by  weight  of  "other 
refrigerants."  ARI  700-1993  allows  0.50 
as  the  maximum  percentage  by  weight 
of  "all  other  organic  impurities, 
including  other  refrigerants."  The 
inclusion  of  all  organic  impurities  in  the 
limit  effectively  tightens  the  standard, 
and  the  change  from  0.5  to  0.50  reduces 
the  tolerance  of  the  standard  by  a  factor 
often.  EPA  has  reviewed  ARI  700-1993 
and  believes  it  should  be  substituted 
because  it  covers  additional  refrigerants, 
it  increases  liquid  phase  contaminant 
water  levels,  and  broadens  the 
maximum  p)ercentage  of  weight 
requirement  to  include  all  other  organic 
impiirities  instead  of  just  other 
refrigerants.  Through  this  action  EPA 
will  substitute  the  standard  based  on 
ARI  Standard  700-1988  with  a  standard 
based  on  ARI  Standard  700-1993. 

H.  Appendix  B 

Appendix  B  to  Subpart  F — 
Performance  of  Refrigerant  Recover)-, 
Recycling  and/or  Reclaim  Equipment 
was  mistakenly  referred  to  in  the 
introduction  of  appendix  B  as  ARI 
Standard  740-1991.  However,  this  is 
incorrect.  Appendix  B  is  based  upon 
ARI  Standard  740-1993.  Through  this 
action  EPA  will  correct  the  reference  in 
the  introduction  to  appendix  B. 

/.  Appeiidix  D 

Appendix  D  to  subpart  F— Standards 
for  Becoming  a  Certifying  Program  for 
Technicians  includes  reporting 
requirements  for  approved  programs. 
Certifying  programs  are  required  to 
submit  to  EPA  activity  reports  ever\'  six 


months,  the  first  to  be  submitted  six 
months  following  the  date  the  program 
was  approved.  Since  EPA  has  been 
approving  programs  on  a  continual 
basis,  these  reports  are  due  at  various 
times,  instead  of  being  submitted 
simultaneously.  In  order  to  maximize 
EPA's  ability  to  review  and  respond  to 
the  information  supplied  by  the 
programs,  EPA  is  standardizing  the 
reporting  dates.  Certifying  programs  will 
.  submit  reports  to  EPA  on  January  30 
and  June  30,  beginning  with  the  first  full 
six-month  period  for  which  the  program 
has  been  approved.  This  means  that  if 
a  program  is  approved  on  March  31,  that 
program  is  required  to  submit  its  first 
activity  report  to  EPA  on  the  following 
January  30. 

/.  Removal  of  Parenthetical  Statements 

EPA  is  deleting  the  parenthetical 
notes  in  the  individual  sections  of  40 
CFR  part  82,  subpart  F.  The  Agency 
consolidated  its  display  of  OMB  control 
numbers  in  40  CFR  part  9  (see  58  FR 
18014.  58  FR  24724.  58  FR  34198  and 
58  FR  34369)  including  the  control 
number  for  40  CFR  part  82,  subpart  F; 
this  consolidated  display  makes  the 
parenthetical  statements  in  the 
individual  sections  of  Subpart  F 
duplicative.  The  information  collection 
request  (ICR)  was  previously  subject  to 
pubhc  notice  and  comment  prior  to 
OMB  approval. 

III.  Effective  Dates 

This  final  action  will  become  effective 
on  October  18. 1994  unless  EPA  is 
notified  by  September  19, 1994  that  any 
person  wishes  to  submit  adverse 
comment.  Should  EPA  receive  such 
notice.  EPA  will  pubUsh  one  subsequent 
action  in  the  Federal  Register  to 
withdraw  this  final  action  and  another 
action  proposing  this  action  and 
requesting  comments.  In  such  a  case, 
following  a  pubhc  comment  period,  the 
Agency  will  draft  the  final  regulation  to 
be  published  in  the  Federal  Register. 

rV.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 


public  health  or  safety,  or  .Stcfe.  local, 
or  tribal  governments' or  communities; 

(2)  Create  a  serious  inconsistency  cr 
otherwise  interfere  vdth  an  action  take  ;i 
or  planned  by  another  agency; 

(3)  Materially  aUer  the  budgetary 
impact  of  entitlement,  grants,  user  fees., 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  amendment  to  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  af  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review  under  the  Executive 
Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act.  5 
U.S.C.  601-602.  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  pubUc  comment 
an  initial  regulatory  f^x-hilitv  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  vkill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
amendment  will  have  on  the  regulated 
community  will  ser\'e  only  to  pronde 
relief  from  otherwise  applicable 
regulations,  and  will  therefore  limit  the 
negative  economic  impact  associated 
with  the  regulations  previously 
promulgated  under  Section  608.  .\n 
examination  of  the  impacts  on  small 
entities  was  discussed  in  the  final  rule 
(58  FR  28660).  That  final  rule  assessed 
the  impact  the  rule  may  ha\e  on  small 
entities.  A  separate  regulatory  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-92-01. 1 
certify  that  this  amendment  to  the 
refrigerant  recycling  rule  will  not  have 
any  additional  negative  economic 
impacts  on  any  small  entities. 

C.  Paperwork  Reduction  Act 

Any  information  collection 
requirements  in  a  rule  must  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Because  no  additional 
informational  collection  requirements 
are  required  by  this  amendment,  EPA 
has  determined  that  the  Paperwork 
Reduction  Act  does  not  apply  to  this 
rulemaking  and  no  new  Information 
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Collection  Request  document  has  been 
prepared. 

V.  Judicial  Review 

Because  these  regulations  are 
nationally  applicable  under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  within  sixty  days  of 
publication  of  this  action  in  the  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  82 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Chemicals.  Chlorofluorocarbons. 
Exports.  Hydrochlorofluorocarbons, 
Imports,  Interstate  commerce, 
Nonessential  products.  Reporting  and 
recordkeeping  requirements. 
Stratospheric  ozone  layer. 

Dated:  August  5,  1994. 
Carol  M.  Browner. 

AdministTu'.ir. 

Part  82,  Chapter  I,  title  40  of  the  code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1 .  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  LTSC.  7414.  7601.  7671- 
7671q. 

2.  Section  82.152  is  amended  by 
revising  paragraphs  (q)  and  |x)  to  read 
as  follows: 

§82.152    Deflntttons. 


tq)  RecJaim  refrigerant  means  to 
reprocess  refrigerant  to  at  least  the 
purity  specified  in  appendix  A  to  40 
CFR  part  82,  subpart  F  (based  on  ARI 
Standard  700-1993,  Specifications  for 
Fluorocarbon  and  Other  Refrigerants) 
and  to  verify  this  purity  using  the 
analytical  methodology  prescribed  in 
appendix  A.  In  general,  reclamation 
involves  the  use  of  processes  or 
procedures  available  only  at  a 
reprocessing  or  manufacturing  facility. 

(x)  Technician  means  any  person  who 
performs  maintenance,  service,  or  repair 
that  could  reasonably  be  expected  to 
release  class  I  or  class  II  substances  from 
appliances  into  the  atmosphere, 
including,  but  not  limited  to,  installers, 
contractor  employees,  in-house  service 
personnel,  and  in  some  cases,  owners. 
Technician  also  means  any  person 
disposing  of  appliances  except  for  small 


appliances,  MVACs,  and  MVAC-like 
equipment. 

*  •        •        *        • 

3.  Section  82.154  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 

§82.154    Prohibitions. 

*  «         *         *         * 

(g)  Effective  October  18, 1994  until 
May  15, 1995,  no  person  may  sell  of 
offer  for  sale  for  use  as  a  refrigerant  any 
class  I  or  class  II  substance  consisting 
wholly  or  in  part  of  used  refrigerant 
unless: 

(1)  The  class  I  or  class  II  substance  has 
been  reclaimed  as  defined  at  §  82.152(g); 

(2)  The  class  I  or  class  II  substance 
was  u$ed  only  in  an  MVAC  or  MVAC- 
like  appliance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-like  appliance;  or 

(3)  The  class  I  or  class  II  substance  is 
contained  in  an  appliance  that  is  sold  or 
offered  for  sale  together  with  the  class 

I  or  class  II  substance. 

(h)  Effective  October  18, 1994  until 
May  16,  1995,  no  person  may  sell  or 
offer  for  sale  for  use  as  a  refrigerant  any 
class  I  or  class  II  substance  consisting 
wholly  or  in  part  of  used  refrigerant 
unless: 

(1)  The  class  I  or  class  II  substance  has 
been  reclaimed  by  a  person  who  has 
been  certified  as  a  reclaimer  pursuant  to 
§82.154; 

(2)  The  class  I  or  class  II  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  appliance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-like  appliance;  or 

(3)  The  class  I  or  class  II  substance  is 
contained  in  an  appliemce  that  is  sold  or 
offered  for  sale  together  with  the  class 

I  or  class  II  substance. 

•  «        *        *        • 

4.  Section  82.156  is  amended  by 
revising  paragraphs  (a)(l)(ii).  (a)(2)(i)(B), 
(a)(3),  (b),  (c),  and  (i)(l),  and  by  adding 
paragraphs  (a)(l)(iii)  and  (a](2)(iii)  to 
read  as  follows: 

§82.156    Required  practices. 

•  •        •         •         » 

(a)  *  *   • 

(!)••• 

(ii)  Due  to  leaks  in  the  appliance, 
evacuation  to  the  levels  in  Table  1  is  not 
attainable,  or  would  substantially 
contaminate  the  refrigerant  being 
recovered;  or 

(iii)  The  recycling  or  recovery 
equipment  was  certified  pursuant  to 
§  82.138(b)(2).  In  any  of  these  cases,  the 
requirements  of  §82. 156(a)(2)  must  be 
followed. 

(2)«  *   • 

(i)*   *   • 

(B)  Be  pressurized  to  0  psig  before  it 
is  opeaed  if  it  is  a  low-pressure 
appliance.  Persons  pressurizing  low- 


pressure  appliances  that  use  refrigerants 
with  boiling  points  at  or  below  85*  F  at 
29.9  inches  of  mercury  (standard 
atmospheric  pressure),  (e.g..  CFC-11 
and  HCFC-123,)  must  not  use  methods, 
such  as  nitrogen,  that  require 
subsequent  purging.  Persons 
pressurizing  low-pressure  appliances 
that  use  refrigerants  with  boiling  points 
above  85°  F  at  29.9  inches  of  mercury, 
e.g.,  CFC-11 3,  must  use  heat  to  raise  the 
internal  pressure  of  the  appliance  as 
much  as  possible,  but  may  use  nitrogen 
to  raise  the  internal  pressure  of  the 
appliance  from  the  level  attainable 
through  use  of  heat  to  atmospheric 
pressure. 

•  •        *        •        • 

(iii)  If  the  recycling  or  recovery 
equipment  was  certified  pursuant  to 
§  82.158(b)(2).  technicians  must  follow 
the  manufacturer's  directions  for 
achieving  the  required  recovery 
efficiency. 
***** 

(3)  Persons  disposing  of  appliances 
except  for  small  apphances,  MVACs, 
and  MVAC-like  appliances,  must 
evacuate  to  the  levels  in  Table  1  unless, 
due  to  leaks  in  the  appliance, 
evacuation  to  the  levels  in  Table  1  is  not 
attainable,  or  would  substantially 
contaminate  the  refrigerant  being 
recovered.  If,  due  to  leaks  in  the 
appliance,  evacuation  to  the  levels  in 
Table  1  is  not  attainable,  or  would 
substantially  contaminate  the  refrigerant 
being  recovered,  persons  disposing  of 
the  appliance  must: 

(i)  Isolate  leaking  from  non-leaking 
components  wherever  possible; 

(ii)  Evacuate  non-leaking  components 
to  the  levels  specified  in  Table  1;  and 

(iii)  Evacuate  leaking  components  to 
the  lowest  level  that  can  be  attained 
without  substantially  contaminating  the 
refrigerant.  In  no  case  shall  this  level 
exceed  0  psig. 

*  »        •        *        » 

(b)  Effective  October  18. 1994.  all 
persons  opening  appliances  except  for 
small  appliances  and  MVACs  for 
maintenance,  service,  or  repair  and  all 
persons  disposing  of  appliances  except 
small  appliances.  MVACs,  and  MVAC- 
like  appliances  must  have  at  least  one    ■ 
piece  of  certified,  self-contained 
recovery  or  recycling  equipment 
available  at  their  place  of  business. 
Persons  who  maintain,  service,  repair, 
or  dispose  of  only  appliances  that  they 
own  and  that  contain  pump-out  units 
are  exempt  from  this  requirement.  This 
exemption  does  not  relieve  such 
persons  from  other  applicable 
requirements  of  §  62.156. 

(c)  System-dependent  equipment 
shall  not  be  used  with  appUmices 
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nonnally  containing  more  than  15 
pounds  of  refrigarant,  unless  the  system- 
dependent  equipment  is  pennanently 
attached  to  the  appUance  as  a  pump-out 
unit. 
***** 

(i)  *  *  *  (1)  Owners  of  commercial 
refrigeration  and  Industrial  process 
refrigeration  equipment  normally 
containing  more  than  50  pounds  of 
refrigerant  must  have  all  leaks  repaired 
if  the  equipment  is  leaking  at  a  rate  such 
that  the  loss  of  refrigerant  will  exceed 
35  percent  of  the  total  charge  during  a 
12-month  period,  except  as  described  in 
paragraph  (i)(3)  of  this  section. 
***** 

5.  Section  82.158  is  amended  by 
revising  paragraphs  (b){2)  and  {b)(6)  to 
read  as  follows: 

§82.158    Standards  for  recycling  and 
recoveiy  equipment 

***** 

(b)  *  *  * 

(2)  Recovery  or  recycling  equipment 
whose  recovery  efficiency  caimot  be 
tested  according  to  the  procedures  in 
ARI  740-1993  may  be  certified  if  an 
approved  third-party  testing 
organization  adopts  and  jwrforms  a  test 
that  demonstrates,  to  the  satisfaction  of 
the  Administrator,  that  the  recovery 
efficiency  of  that  equipment  is  equal  to 
or  better  than  that  of  equipment  that: 

(i)  Is  intended  for  use  with  the  same 
type  of  appliance;  and 

(ii)  Achieves  the  level  of  evacuation 
in  Table  2.  The  manufacturer's 
instructions  must  specify  how  to 
achieve  the  required  recovery  efficiency, 
and  the  equipment  must  be  tested  when 
used  according  to  these  instructions. 
***** 

(6)  The  equipment  must  have  its 
bquid  recovery  rate  and  its  vapor 
recovery  rate  measured  under  the 
conditions  of  ARI  740-1993.  unless  the 
equipment  has  no  inherent  liquid  or 
vapor  recovery  rate. 
***** 

6.  Section  82.161  is  amended  by 
revising  paragraph  (a")  introductory  text 
to  read  as  follows: 

§82.161    Technician  certification. 

(a)  Effective  November  14, 1994. 
persons  who  maintain,  service,  or  repair 
apphances.  except  MVACs.  and  persons 
who  dispose  of  appliances,  except  for 
small  appUahces.  room  air  conditioners. 
MVACs  and  MVAC-like  appliances, 
must  be  certified  by  an  approved 
technician  certification  program  as 
follows: 
•        *        •        *        • 

7.  Section  82.164  is  amended  by 
revising  the  introductory  text  and 


paragraphs  (a),  (b),  (c).  and  (d)  and  by 
redesignating  paragraphs  (e)  and  (f)  as 
(f)  and  (g)  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§82.164    Reclaimer  certification. 

Effective  October  18. 1994.  persons 
reclaiming  used  refiigerant  for  sale  to  a 
new  owner  must  certify  to  the 
Administrator  that  such  person  will: 

(a)  Return  refrigerant  to  at  least  the 
standard  of  purity  set  forth  in  appendix 
A  (based  on  ARI  Standard  700-1993. 
Specifications  for  Fluorocarbon  and 
Other  Refrigerants); 

(b)  Verify  this  purity  using  the 
methods  set  forth  in  appendix  A; 

(c)  Release  no  more  than  1.5  percent 
of  the  refrigerant  during  the  reclamation 
process;  and 

(d)  Dispose  of  wastes  bom  the 
reclamation  process  in  accordance  with 
all  applicable  laws  and  regulations. 

(e)  The  data  elements  for  certification 
are  as  follows: 

(1)  The  name  and  address  of  the 
reclaimer; 

(2)  A  list  of  equipment  used  to 
reprocess  and  analyze  the  refrigerant; 
and 

(3)  The  owner  or  a  responsible  officer 
of  the  reclaimer  must  sign  the 
certification  stating  that  the  refrigerant 
will  be  returned  to  at  least  the  standard 
of  purity  set  forth  in  appendix  A.  that 
the  purity  of  the  refrigerant  will  be 
verified  using  the  methods  set  forth  in 
appendix  A,  that  no  more  than  1.5 
percent  of  the  refrigerant  will  be 
released  during  the  reclamation  process, 
that  wastes  from  the  reclamation 
process  will  be  properly  disposed  of. 
and  that  the  information  given  is  true 
and  correct.  The  certification  should  be 
sent  to  the  following  address:  Section 
608  Recycling  Program  Manager, 
Reclaimer  Certification,  Stratospheric 
Protection  Division  (6205J),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington,  DC  20460. 

•         *         *         »         • 

8.  Section  82.166  is  amended  by 
revising  paragraphs  (a)  and  Cb)  to  read 
as  follows: 

§  82. 1 66    Reporting  and  recordiceeping 
requirements. 

(a)  Effective  November  14.  1994,  all 
persons  who  sell  or  distribute  any  class 

I  or  class  II  substance  for  use  as  a 
refrigerant  must  retain  invoices  that 
indicate  the  name  of  the  purchaser,  the 
date  of  sale,  and  the  quantity  of 
refrigerant  purchased. 

(b)  Purchasers  of  any  class  I  or  class 

II  refrigerants  who  employ  certified 
technicians  may  provide  evidence  that 
at  least  one  technician  is  properly 
certified  to  the  wholesaler  who  sells 


them  refrigerant;  the  wholesaler  will    . 
then  keep  this  information  on  file  and 
may  sell  refrigerant  to  the  purchaser  or 
his  authorized  representative  even  if 
such  purchaser  or  authorized 
representative  is  not  a  properly  certified 
technician.  In  such  cases,  the  purchaser 
must  notify  the  wholesaler  in  the  event 
that  the  purchaser  no  longer  employs  at 
least  one  properly  certified  technician. 
The  wholesaler  is  then  prohibited  from 
selUng  class  I  or  class  II  refrigerants  to 
the  purchaser  until  such  time  as  the 
purchaser  employs  at  least  one  properly 
certified  technician.  At  that  time,  the 
pim:haser  must  provide  new  evidence 
that  at  least  one  technician  is  properly 
certified. 
*        *        *        *        • 

9.  Appendix  A  to  subpart  F  is  revised 
to  read  as  follows: 

Appendix  A  to  Subpart  F— Specifkatioos  for 
Fluorocarbon  Refrigerants 

This  appendix  is  based  on  Air- 
CondiUoning  and  Refrigeration  Institute 
Standard  700-93: 

Section  1.    Purpose 

1.1  Purpose.  The  purpose  of  this  standard 
is  to  evaluate  and  accept/reject  refrigerants 
regardless  of  source  (new,  reclaimed  and/or 
repackaged)  for  use  in  new  and  existing 
refrigeration  and  air-conditioning  products. 

1.1.1    This  standard  is  intended  for  the 
guidance  of  the  industry  including 
manufacturers,  refrigerant  reclaimers, 
repacliagers,  distributors,  installers, 
servicemen,  contractors  and  for  consumers. 

1.2  Review  and  Amendment.  This 
standard  is  subject  to  review  and  amendment 
as  the  technology  advances.  The  dynamics  of 
this  technology  is  advancing  so  rapidly  that 
changes  to  this  standard  must  be  frequenL 

Section  2.     Scope 

2.1     Scope,  This  standard  sj>ecifies 
acceptable  levels  of  contaminants  (purity 
requirements)  for  various  fluorocarbon 
refrigerants  regardless  of  source  and  lists 
acceptable  test  methods.  These  refri;,"ranfs 
are  Rll:  R12;  Rl3;  R22;  RllS;  RiU.  K123; 
R124;  R500:  R502  and  R503  as  referenced  in 
the  ANSI/ASHRAE  Standard  Number 
Designation  and  Safety  Classification  of 
Refrigerants  (American  Society  of  Heating. 
Refrigerating  and  Air  Conditioning 
Engineers,  Inc.,  Standard  34  1992).  Copies 
may  be  obtained  from  ASHRAE  Publications 
Sales.  1791  Tullie  Circle.  NE.,  Atlanta,  GA 
30329.  Copies  may  also  be  inspected  at 
Public  Docket  No.  A-92-01.  Waterside  Mall 
(Ground  Floor)  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington.  DC 
in  room  M-1500.  In  addition  the  following 
blends  are  listed:  R22/l52a/124  (53/13/34); 
R22/152a/124  (61/11/28);  R125/290/22  (60/2/ 
38);  R125/290/22  (38/2/60). 

Section  3.     Definitions 

3.1     "Shall",  "Should".  "Becommcnded". 
or  "It  Is  Recommended".  "Shall",  "should", 
"recommended",  or  "it  is  recommended" 
shall  be  interpreted  as  follow  :>: 
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3.1.1  Shall.  Where  "shall"  or  "shall  not" 
is  used  for  a  provision  specified,  that 
provision  is  mandatory  if  compliance  with 
the  standard  is  claimed. 

3.1.2  Should.  Recommended,  or  It  is 
Recommended.  "Should  ".  "recommended", 
or  "it  is  recommended"  is  used  to  indicate 
provisions  which  are  not  mandatory  but 
which  are  desirable  as  good  practice. 

Section  4.    Characterization  of  Refrigerants 
and  Contaminants 

4.1  Characterization.  Characterization  of 
refrigerants  and  contanj  inants  addressed  are 
listed  in  the  following  general  classifications: 

4.1.1  Characterization: 

a.  Gas  Chromatography 

b.  Boiling  point  and  boiling  point  range 

4.1.2  Contaminants 

a.  Water 

b.  Chloride 

c.  Acidity 

d.  High  boiling  residue 

e.  Particulates/solids 

f.  Non-condensables 

g.  Impurities  including  other  refrigerants 

Section  5.    Sampling,  Summary  of  Test 
Methods  and  Maximum  Permissible 
Contaminant  Levels 

5.1  fle/jree  Terf.  The  referee  test  methods 
for  the  various  contaminants  are  summarized 
in  the  following  ftaragraphs.  Detailed  test 
procedures  are  included  in  Parts  1  through  9. 
12  through  15,  and  19  through  23  of 
Appendix-93  to  ARI  Standard  700: 
Analytical  Procedures  of  AR]  Standard  70O- 
93, 1994,  the  Air-Conditioning  and 
Refrigeration  Institute.  These  parts  of 
Appendix-93  to  ARI  700  are  incorporated  by 
reference.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Air-Conditioning  and  Refrigeration 
Institute,  4301  North  Fairfax  Drive, 
Arlington,  \  ,  ;inia  22203.  Copies  may  also 
be  inspected  at  Public  Docket  No.  A-92-01. 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington.  IDC  in  room  M-1500 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington.  DC.  If  alternate  test  methods  are 
employed,  the  user  must  be  able  to 
demonstrate  that  they  produce  results 
equivalent  to  the  specified  referee  method. 

5.2  Refrigerant  Sampling. 

5.2.1  SampZ/ng  Precautions.  Special 
precautions  should  be  taken  to  assure  that 
representative  samples  are  obtained  for 
analysis.  Sampling  shall  be  done  by  trained 
laboratory  personnel  following  accepted 
sampling  and  safety  procedures. 

5.2.2  Gas  Phase  Sample.  A  gas  phase 
sample  shall  be  obtained  for  determining  the 
non-condensables.  Since  non-condensable 
gases,  if  present,  will  concentrate  in  the 
vapor  phase  of  the  refrigerant,  care  must  be 
exercised  to  eliminate  introduction  of  air 
during  the  sanple  transfer.  Purging  Is  not  an 
acceptable  pi^cedure  for  a  gas  phase  sample 
since  It  may  introduce  a  foreign  product. 
Since  Rll,  R113  and  R123  have  normal 
boiling  points  at  or  above  room  temperature, 
non-condensable  determination  is  not 
required  for  these  refrigerants. 


5.2  2.1     Connection.  The  sample  cyiinder 
shall  ba  connected  to  an  evacuated  gas 
sampling  bulb  by  means  of  a  manifold.  The 
manifold  should  have  a  valve  arrangement 
that  facilitates  evacuation  of  all  connecting 
tubing  leading  to  the  sampling  bulb. 

5.2.2.2     Equalizing  Pressures  After  the 
manifold  has  been  evacuated,  close  the  vaive 
to  the  pump  and  open  the  valve  on  the 
system.  Allow  the  pressure  to  equilibrate  and 
(lose  valvf'S. 

5.2.3     Liquid  Phase  Sample.  A  liquid 
phase  sample  is  required  for  all  tests  listed 
in  this  standard  exrept  the  test  for  non- 
coniiensables. 

5.2.3.1  Preparation.  Place  an  empty 
sample  cylinder  with  the  valve  Often  in  an 
oven  at  230  ^F  [110  ''CI  for  one  hour.  Remove 
it  fro.ai  the  oven  while  hot.  immediately 
connect  to  an  e^/acuation  sytem  and 
evacuate  to  less  than  1  mm  mercjry  (1000 
microns)  Close  the  valve  and  allow  it  to  cool. 

5.2.3.2  Manifolding.  The  valve  and  lines 
from  the  \mit  to  be  sampled  shall  be  clean 
and  dry.  The  cylinder  shall  be  connected  to 
an  evacuated  gas  sampling  cj-linder  by  means 
of  a  manifold.  The  manifold  should  have  a 
valve  arrangement  that  facilitates  evacuation 
of  all  connecting  tubing  leading  to  the 
.sampling  cylinder. 

5.2.3.3  Liquid  Sampling,  .\fter  the 
manifold  has  been  evacuated,  close  the  valve 
to  the  pump  and  open  the  valve  on  the 
system.  Take  the  sample  as  a  liquid  bv 
chilling  the  sample  cylinder  slightly. 
Accurate  analysis  requires  that  the  sample 
container  be  filled  to  at  least  60%  by  volume, 
however  under  no  circumstances  should  the 
cylinder  be  filled  to  more  than  80%  by 
voluma.  This  can  be  accomplished  by 
weighing  the  empty  cylinder  and  then  the 
cylinder  with  refrigerant.  When  the  desired 
ainounl  of  refrigerant  has  been  collected, 
close  the  valve(s)  and  disconnect  the  sample 
cylinder  immediately. 

5.2.3.4  Record  Weight.  Check  the  sample 
cylinder  for  leaks  and  record  the  gross 
weight. 

5.3  Refrigerant  Purity  Characterization. 

5.3.1  Primary  Method.  The  primary 
method  shall  be  gas  chromatography  (GC)  as 
described  in  Appendix-93  to  ARI  Standard 
700.  The  chromatogram  of  the  sa.niple  shall 
be  compared  to  known  standards. 

5.3.2  Alternative  Method.  Determination 
of  the  boiling  point  and  boiling  point  range 
is  an  acceptable  alternative  test  method 
which  can  be  used  to  characterize 
refrigerants.  The  test  method  shall  be  that 
described  in  the  Federal  Specification  for 
"Fluorocarbon  Refrigerants,"  BB-F-1421  B, 
dated  March  5,  1982.  section  4.4.3  which  is 
incorporated  by  reference.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  U.S.  Government 
Printing  Office,  Superintendent  of 
Documents,  Mail  Stop:  SSOP,  Washington, 
DC  20402-9328.  Copies  may  also  be 
inspected  ^  Public  Docket  No.  A-92-01. 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  in  room  M-15O0 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Stn-ct.  NW..  Suite  700, 
Washington,  DC. 


5.3.3     Rpquired  Values.  The  required 
values  for  boiling  point  and  boiling  point 
range  are  given  in  table  1,  Physical  Properties 
of  Fluorocarbon  Refrigerants  and  Maximum 
Contaminant  Levels. 

5.4  Water  Content. 

5.4.1  Mc'i/iod.  The  Coulometric  Karl 
Fischer  Titration  shall  be  the  primar>'  te«;t 
method  for  determining  the  water  content  c.f 
refrigerants.  This  method  is  described  in 
Appendix-93  to  ARI  .Standard  700.  This 
method  can  be  used  for  refrigerants  that  are 
either  a  liquid  or  a  gas  at  room  temperature, 
including  refrigerants  11  and  113,  and  123. 
For  all  refrigerants,  the  sample  for  water 
analysis  shall  be  taken  from  the  liquid  phase 
of  the  container  to  be  tested.  Proper  operation 
of  the  analytical  method  requires  special 
equipment  ar.d  an  experienced  operator.  The 
precision  of  the  results  is  excellent  if  projier 
sampling  and  handling  procedures  are 
followed.  Refrigerants  containing  a  colored 
dye  can  be  successfully  analyzed  for  water 
using  this  method. 

5.4.2  Altemati\'e  Method.  The  Karl 
Fischer  Test  Method  is  an  acceptable 
alternative  test  method  to  the  Coulometric 
Karl  Fischer  Titration  for  determining  the 
water  content  of  refrigerants.  This  method  is 
described  in  ASTM  E700-79,  (Reapproved 
1990),  Standard  Test  Method  for  Water  in 
Gases  Using  Karl  Fischer  Reagent  (American 
Society  for  Testing  and  Materials, 
Philadelphia,  PA),  which  is  incorporated  by 
reference.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CF'R  part  51.  Copies  may  be  obtained 
from  the  American  Society  for  Testing  and 
Materials,  Philadelphia,  PA.  Copies  may  also 
be  inspected  at  Public  Docket  No.  A-92-01. 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  in  room  M-1500 
or  at  the  Office  of  the  Federal  Register,  fiOO 
North  Capitol  Street,  NW.,  Suite  700. 
Washington,  DC. 

5.4.3  Limits.  The  value  for  water  content 
shall  be  expressed  as  parts  per  million  by 
weight  and  shall  not  exceed  the  ma.ximum 
specified  (see  tables  1  and  la). 

5.5  Chloride.  The  refrigerant  shall  be 
tested  for  chloride  as  an  indication  of  the 
presence  of  hydrochloric  acid  and/or  metal 
chlorides.  The  recommended  procedure  is 
intended  for  use  with  hew  or  reclaimed 
refrigerants.  Significant  amounts  of  oil  may 
interfere  with  the  results  by  indicating  a 
failure  in  the  absence  of  chloride. 

5.5.1  Method.  The  test  method  shall  be 
that  described  in  AppendLX-93  to  ARI 
Standard  700.  The  test  will  show  noticeable 
turbidity  at  chloride  levels  of  about  3  ppm  by 
weight  or  higher. 

5.5.2  Turbidity.  The  results  of  the  test 
shall  not  exhibit  any  sign  of  turbidity.  Report 
the  results  as  "pass"  or  "fail." 

5.6  Acidity. 

5.6.1     Method.  The  acidity  test  uses  the 
titration  principle  to  detect  any  compound 
that  is  highly  soluble  in  water  and  ionizes  as 
an  acid.  The  test  method  shall  be  that 
described  in  Appendix-  93  to  ARI  Standard 
700.  This  test  may  not  be  suitable  for 
determination  of  high  molecular  weight 
organic  acids;  however  these  acids  will  be 
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found  in  the  high  boiling  residue  test 
outlined  in  5.7.  The  test  requires  a  100  to  \20 
gram  sample  and  has  a  detection  ! imit  of  0. 1 
ppm  by  weight  calculated  as  FfCl. 

5.6.2    Limits.  The  maximum  permissible 
acidity  is  1  ppm  by  weight  as  HCl 

5.7  High  Boiling  Residue. 

5.7.1  Method.  High  boiling  residue  shall 
be  determined  by  measuring  the  residue  of  a 
standard  volume  of  refrigerant  after 
evaporation.  The  refrigerant  sample  shall  be 
evaporated  at  room  temperature  or  at  a 
temperature  50  °F  i28K!,  above  the  boiling 
point  of  the  sample  using  a  Goetz  bulb  as 
specified  in  Appendix-  93  to  ARl  Standard 
700.  Oils  and  or  organic  acids  will  be 
raptured  by  this  method. 

5.7.2  Limits.  The  value  for  high  boiling 
residue  shall  be  expressed  as  a  percentage  by 
volume  and  shall  not  exceed  the  maximum 
percent  specified  (see  tables  1  and  la). 

5.8  Particulafes/Solids. 

5.8.1     Mef/iod.  A  measured  amount  of 
sample  is  evaporated  from  a  Goetz  bulb 
under  controlled  temperature  coiidinons 


The  particulates/solids  shall  be  determined 
by  visual  examination  of  the  Goetz  bulb  prior 
to  the  evaporation  of  refrigerant.  Presence  of 
dirt,  rust  or  other  particulate  contamination 
is  reported  as  '•fail."  For  details  of  this  test 
method,  refer  to  Appendix-93  to  AR] 
vStandard  700. 
5.9    Non-Condensables. 

5.9.1  Sample.  A  vapor  phase  sample  shall 
be  used  for  determination  of  non- 
condensables.  Non-condensable  gases  consist 
primarily  of  air  accumulated  in  the  vapor 
phase  of  refrigerants.  The  solubility  of  air  in 
the  refrigerants  liquid  phase  is  extremely  low 
and  air  is  not  significant  as  a  liquid  phase 
contaminant.  The  presence  of  non- 
condensable  gases  may  reflect  poor  quality 
control  in  transferring  refrigerants  to  storage 
tanks  and  cylinders. 

5.9.2  Method.  The  test  method  shall  be 
gas  chromatography  with  a  thermal 
conductivity  detector  as  described  in 
Appendix-93  to  ARI  Standard  700. 

5.9.3  Limit.  The  maximum  level  of  non 
condensables  in  the  vapwr  phase  of  n 


refrigerant  in  a  container  shall  not  exceed 
1.5%  by  volume  (see  table  1  and  la). 
510     Impurities,  including  Other 
Refrigerants 

5.10.1  Method.  The  amount  of  other 
impurities  including  other  refrigerants  in  the 
subject  refrigerant  shall  be  determined  by  gas 
chromatography  as  described  in  Appendix-93 
to  ARI  Standard  700. 

5.10.2  Limit.  The  subject  refrigerant  shull 
not  contain  more  than  0.50%  by  weight  of 
impurities  including  other  refrigerants  {see 
fable  1  and  la). 

Section  6.     Reporting  Proccdum 

6.1     Reporting  Procedure  The  source 
(manufacturer,  reclaimer  or  repackager)  of 
the  packaged  refrigerant  shall  be  identified. 
The  refrigerant  shall  be  identified  by  its 
accepted  refrigerant  numlier  and/or  its 
chemical  name.  Maximum  permissible  levels 
of  contaminants  are  shown  in  table  1.  Test 
results  shall  be  tabulated  in  a  like  manner 


Table  1 .— CHARACTEfiisTics  of  Refrigerants  and  Maxi.n^um  Contaminant  Levels 


Charactefistics*- 
Boiling  Poinf 


Boiling  Point  Range'  .... 
Typical  Isomer  Content 


Vapor  phase  contamtnants: 

Air       and       other       non- 
condensat)tes. 
Liquid  phase  contaminants: 

Water 

At!  other  impurities  includ- 
ing refrigerants. 

High  tx)iling  residue  

Particutates/solids  

Acidity  

Chlorides'"  


Reporting  umts 


F@  1.00  atm  . 
'C  @  1 .00  atm 

K  

By  weight 


%  by  volume  (3)  25  "C 


ppor;  by  wetght 
%  l>y  weight  .  . 


%  t)y  volume 

Visually  clean  to  pass 

ppm  by  weight  

No  visit>le  turtjtdity  


Refererxie 
(subclause) 


5.9 


5.4 
5.10 

5.7 
5.8 
5.6 
5.5 


R11 


74.9 

23.8 

0.3 


N'A- 


20 
0.50 

0.01 

Pass 

1.0 

Pass 


R12 


-21.6 

29.8 

0.3 


1.5 


10 
0.50 

0.01 

Pass 

1.0 

Pass 


R13 


114.6 

-81.4 

0.5 


1.5 


10 

0.50 

0.05 

Pass 

1.0 

Pass 


R22 


-41.4 

40.8 

0.3 


1.5 


10 

050 

0.01 

Pass 

1.0 

Pass 


R113 


117.6 

47.6 

0.3 

0-1% 

Rl13a 

N  A" 


20 

050 

0.03 

Pass 

1.0 

Pass 


R114 


38.8 

3.8 

0.3 

0-30% 

Ril4a 

1.5 


10 
0.50 

0.01 

Pass 

1.0 

Pass 


R123 


82.6 

27.9 

0.3 

0-8% 

Ri23a 

N'A" 


20 

0.50 

0.01 

Pass 

1.0 

Pass 


R124 


12.2 

-11.0 

0.3 

0-5% 

Rl2<la 

1.5 


10 
0.50 

0.01 

Pass 

1.0 

Pass 


^Boiling  points  and  tx>iling  point  ranges,  although  not  required,  are  provided  for  informational  purposes. 

"Since  R11,  Rl13  and  R123  have  normal  twiling  points  at  or  atxjve  room  temperature,  non-condensable  determinations  are  no\  reauired  tor 

these  refngerants.  m    v-v*  « 

■"Recogoized  Chloride  level  for  pass'fail  is  3ppm. 

Table  i  A.— CHAf?ACTERiSTCs  of  Refrigerants  and  Maximum  Contaminant  Levels 


Charactenstics*: 

Refngerant  Com- 
ponents. 

Nominal  Comp, 
weight%. 

Allowable  Comp. 
weight%. 

Boiling  Point*  


Boiling  Point 
Range*. 
Vapor  Phase  Coo- 
taminants: 


Reporting 
units 


F  @  1 .00 

atm. 
C@  1.00 

atm. 
K  


Reference 
(subclause) 


R401A 


R22,'152a/ 

124 

53/13/34 

51-55/11.5- 

13.V 

33-35 

-  27.6  to 

-16.0 

-  33.4  to 

-26.6 


R401B 


R22/i52a' 

124 

61/11/28 

59-63/9.5- 

11.5' 

27-29 

-  30.4  to 

-18.5 

-34.7  to 

-28.6 


R402A 


R 125 '290/ 

22 

60-2/38 

5&-62M-3.' 
36-40 

-  56.5  to 
-52.9 

-49.1  to 
-47.2 


R402B 


Rl25/29a' 

22 

38'2/60 

6-40/1-3' 
58-62 

-53  3  to 
-49.0 

-  47.4  to 
-45.0 


R500 


R12152A 

73.8/26.2 

72.&-74.8/ 
25.2-27.2 


33.5 
0.5 


R502 


522/115 

48.a'51.2 

44.8-52.a' 
47.2-55.2 


45.4 
0.5 


R503 


R23.13 

40.1 '59  9 

39^V59- 
61 

-88.7 
0.5 


994 
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Table  1A.— Characteristcs  of  Refrigerants  and  Maximum  Contaminant  Levels— Continued 


Reporting 
units 

Reference 
(subclause) 

R401A 

R401B 

R402A 

R402B 

R500 

R502 

R503 

-     Air  and  ottw  noo- 

%t^  vol- 

5.9 

1.5 

1.5 

1.5 

1.5 

1.5 

1.5 

1.5 

condensabies. 

ume  @ 
25°C. 

Liquid  Phase  Con- 

taminants: 

- 

Water 

ppmby 
weight. 

5.4 

10 

10 

10 

10 

r 

10 

10 

10 

An  other  Impuri- 

%by 

5.10 

0.50 

0.50 

0.50 

/    0.50 

0.50 

0.50 

0.50 

ties  including 

weight. 

/ 

refrigerarTts. 

High  txMing  resi- 

% by  vol- 

5.7 

0.01 

0.01 

0.01 

0.01 

0.05 

0.01 

0.01 

due. 

ume. 

Particutates/sotids 

Visually 
clean  to 

5.8 

Pass 

Pass 

Pass 

Pass 

Pass 

Pass 

Pass 

- 

pass. 

Acidity 

ppmby 
weight. 

5.6 

1.0 

1.0 

1.0 

1.0 

1.0 

r.o 

1,0 

Chlorides** 

No  visible 
turbidity. 

5.5 

Pass 

1 

Pass 

Pass 

Pass 

Pass 

Pass 

Pass 

'Boiling  points  and  Iwiling  point  ranges,  although  not  required,  are  provided  for  informational  purposes. 
**Recogni2ed  Chloride  leveHor  pass/fail  is  3ppm. 


10.  Appendix  B  to  subpart  F  is 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

Appendix  B  to  subpart  F— Performance  of 
Refrigerant  Recovery,  Recycling  and/or 
Red^m  Equipment 

This  appendix  is  based  on  Air- 
Conditioning  and  Refrigeration  Institute 
Standard  740-93. 

•         •         •         •         * 

11.  Appendix  D  to  subpart  F  is 
amended  by  revising  section  g  to  read  as 
follows: 

Appendix  D  to  Subpart  F — Standards  for 
Becoming  a  Certifying  Program  for 
Technicians 


g.  Recordkeeping  and  Reporting 
Requbements 

Certifying  programs  must  maintain  records 
for  at  least  three  years  which  include,  but  are 
not  limited  to,  the  names  and  addresses  of  all 
individuals  taking  the  tests,  the  scores  of  all 
certification  tests  administered,  and  the  dates 
and  locations  of  all  testing  administered. 

EPA  must  receive  an  activity  report  from 
all  approved  certifying  programs  by  every 
January  30  and  June  30,  the  first  to  be 
submitted  following  the  first  full  six-month 
period  for  which  the  program  has  been 
approved  by  EPA.  This  report  will  include 
the  pass/fail  rate  and  testing  schedules.  This 
will  allow  the  Agency  to  determine  the 
relatitre  progress  and  success  of  these 
programs.  If  the  certifying  program  believes 
a  test  bank  question  needs  to  be  modified, 


information  about  that  question  should  also 
be  included. 

Approved  certifying  programs  will  receive 
a  letter  of  approval  from  EPA.  Each  testing 
center  must  display  a  copy  of  that  letter 


§§82.156. 82.160, 82.161, 82.162, 82.164, 
82.1 66  and  Appendix  D    [Amended] 

12.  Sections  82.156,  82.160,  82.161, 
82.162,  82.164,  82.166,  and  appendix  D 
are  amended  by  removing  the 
parenthetical  statement  containing  the 
OMB  control  number  at  the  end  of  the 
section. 

|FR  Doc.  94-20169  Filed  &-18-94;  8:45  ami 
BILUNQ  CODE  6S60-S0-P 


IMI 


Friday 

August  19,  1994 


L    i     ^ 


Part  V 


a       & 


Department  of 
Transportation 


Coast  Guard 


33  CFR  Part  168 

Escort  Vessels  for  Certain  Tankers;  Final 
Rule 


I 

42962        Federal  Register  /  Vol.  59.  No.  160  /  Friday,  August  19,  1994  /  Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  168 

[CGO  91-202] 

mN2115-AE10 

Escort  Vessels  for  Certain  Tankers 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  requiring 
escort  vessels  for  certain  oil  tankers 
transiting  Prince  William  Sound, 
Alaska,  and  Puget  Sound,  Washington. 
This  rulemaking  is  mandated  by  the  Oil 
Pollution  Act  of  1990  (OPA  90).  The 
regulations  will  reduce  the  chances  of  a 
tanker  running  aground  or  colliding  as 
a  result  of  loss  of  propulsion  or  steering 
control,  thereby  potentially  reducing  the 
risk  of  an  oil  spill. 
EFFICnVE  DATE:  November  17, 1994. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  {G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  S\V.,  room  3406, 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Jordan,  Project  Manager,  OPA 
90  Staff,  at  (202)  267-6751. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Thomas 
Jordan,  Project  Manager,  Oil  Pollution 
Act  (OPA  90)  Staff,  and  Mar>-Jo  Cooney, 
Project  Counsel,  Oil  Pollution  Act  (OPA 
90)  Staff. 

Regulatory  History 

On  July  7, 1992,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Escort 
Vessels  for  Certain  Oil  Tankers"  in  the 
Federal  Register  (57  PR  30058).  When 
the  Coast  Guard  received  comments  to 
the  NPRM  which  were  not  as  extensive 
as  expected,  it  reopened  the  comment 
period  (58  FR  16391,  March  26, 1993)  to 
solicit  more  specific  comments  on 
certain  issues. 

The  Coast  Guard  also  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  (58  FR  25766,  April  27,  1993) 
seeking  comment  on  other  U.S.  waters 
where  an  escort  should  be  required,  and 
other  vessels  that  should  also  be 


escorted.  That  regulatory  project  (CGD 
91-202a)  is  ongoing. 

In  response  to  many  comments, 
public  hearings  were  held  in  Anchorage, 
Alaska  on  June  3, 1993,  Valdez,  Alaska 
on  June  5. 1993  and  Seattle,  Washington 
on  June  7. 1993  (58  FR  25959,  April  29, 
1993;  and  58  FR  29157,  May  19, 1993). 
The  Alaska  hearings  were  also 
teleconferenced  to  include  several 
outljring  communities  in  the  Exxon 
Valdez  impact  area.  Transcripts  of  those 
hearings  have  been  placed  in  the  public 
dockets  for  these  rulemakings  (CGD  91- 
202  and  CGD  91-202a)  and  are  available 
for  inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 

At  this  time,  the  Prince  William 
Sound  Disabled  Tanker  Towing  Study 
(DTPS)  Group  is  sponsoring  a  special 
study  concerning  the  present  tanker 
escort  operations  in  Prince  William 
Sound  (PWS).  The  study  group  is  made 
up  of  representatives  from  five  regional 
interest  groups:  the  PWS  Tanker 
Association,  the  PWS  Regional  Citizens' 
Advisory  Council,  Alyeska  Pipeline 
Service  Company,  the  Alaska 
Department  of  Environmental 
Conservation,  and  the  Coast  Guard. 
Although  the  DTTS  is  a  separate  project 
from  this  rulemaking,  it  is  of  particular 
valua  to  this  rulemaking  because  of  the 
technical  information  it  will  develop  on 
the  maneuvering  characteristics  of 
disabled  tankers  under  the  control  of 
different  combinations  of  escort  vessels. 
Part  1  of  the  DTTS,  entitled  "Evaluation 
of  Existing  Equipment,  Personnel  and 
Procedures,"  has  been  completed  and  is 
available  to  the  public  through  the 
National  Technical  Information  Service 
(NTIS).  The  Coast  Guard  published  a 
notice  of  availability  (NOA)  (59  FR 
1411;  January  10, 1994)  for  Part  1.  The 
NOA  reprinted  the  Executive  Summary 
from  Part  1,  and  provided  information 
for  ordering  copies  of  the  study  from 
NTIS.  Part  2  of  the  study  is  expected  to 
be  completed  in  spring  1994;  fiie  Coast 
Guard  will  publish  another  NOA  when 
details  are  available. 

Background  and  Purpose 

Section  4116(c)  of  the  Oil  Pollution 
Act  of  1990  (OPA  90)  (Pub.  L.  101-380) 
requires  the  Secretary  of  Transportation 
to  initiate  rulemaking  to  define  areas 
where  single-hulled  tankers  over  SToOO 
gross  tons  (GT)  transporting  oil  in  bulk 
must  be  escorted  by  at  least  two  "towing 
vessels"  (as  defined  in  46  U.S.C.  2101) 
or  by  some  other  vessels  which  the 
Secretary  considers  appropriate.  By 
statute,  these  defined  areas  must 
include  Prince  William  Sound,  Alaska, 
and  Rosario  Strait  and  Puget  Sound, 
Washington  (including  those  portions  of 
the  Strait  of  Juan  de  Fuca  east  of  Port 


Angeles,  Haro  Strait,  and  the  Strait  of 
Georgia  subject  to  United  States 
jurisdiction).  The  Secretary  also  has  the 
authority  to  extend  the  escort  rule  to 
other  U.S.  waters  as  appropriate. 
-    The  rulemaking  auuority  has  been 
delegated  to  the  Coast  Guard,  which 
will  implement  section  4116(c)  in  two 
separate  rulemaking  projects:  CGD  91- 
202  addresses  escort  requirements  for 
the  Prince  William  Sound  and  Puget 
Sound  waters  named  in  the  statute,  and 
CGD  91-202a  addresses  escort 
requirements  for  other  waters. 

Discussion  of  Commenta  and  Changes 

Comments  received  by  the  Coast 
Guard  in  response  to  the  NPRM  and 
public  hearings  are  discussed  as 
follows: 

1.  Role  of  escort  vessels.  Four 
comments  suggested  that  the  guidelines 
concerning  the  role  of  the  escort  must  be 
clearly  specified  and  defined.  One 
comment  stated  that  the  principal 
pvu-pose  of  the  escort  should  be  to 
prevent  tanker  accidents  by  steering  or 
retarding  disabled  tankers.  One 
comment  stated  that  an  escort  should  be 
able  to  safely  assist  a  tanker  moving 
neeir  its  maneuvering  speed,  alter  the 
tanker's  speed  or  course,  apply  lateral 
force,  and  overtake  the  tanker  within 
confined  waters. 

The  Coast  Guard  generally  agrees  with 
these  comments.  The  role  of  the  escort 
vessels  is  to  assist  a  tanker  that  is 
experiencing  a  loss  of  propulsion  or 
steering  control  and  is  therefore  at  risk 
of  collision  or  grounding.  However,  it 
must  be  pointed  out  that  escort  vessels 
may  not  always  be  able  to  prevent  alF 
tanker  accidents.  This  rule  requires  thai 
reasonably  capable  escort  vessels  be 
immediately  on  hand  to  assist  a  tanker 
as  circumstances  permit.  The  decision    " 
to  respond,  however,  must  be  left  to  the 
professional  judgement  of  the  escort 
vessel's  master,  who  must  always  first 
consider  the  risk  to  the  escort  vessel  and 
its  crew. 

2.  Benefit  of  escort  vessels.  Four 
comments  stated  that  they  did  not 
believe  that  the  presence  of  escort 
vessels  improves  the  safety  of  the 
transit;  two  comments  furUier  stated 
that  safety  is  actually  reduced  because 
of  increased  vessel  traffic  (due  to  the 
escort  vessels  themselves)  which 
increases  opportunities  for  collisions. 
Additionally,  another  comment  asserted 
that  tug  escorts  would  increase  the  risk 
of  collision  in  Puget  Sound.  However, 
one  comment  points  out  that  there  are 
significant  safety  benefits  gained  by 
providing  escorts  for  certain  vessels. 

Although  escort  vessels  may  not 
always  be  able  to  prevent  a  tanker 
accident,  the  Coast  Guard  believes  thdi 
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escort  vessels  can  successfully  control  a 
tanker  under  many  circumstances. 
Having  reasonably  capable  escort 
vessels  on  hand,  coupled  with  the 
tanker  master's  duty  to  operate  the 
tanker  within  the  performance 
capabilities  of  the  escort  vessels,  will 
provide  the  maximum  feasible 
assurance  that  the  transit  can  be  safely 
made.  The  Coast  Guard  disagrees  that 
vessel  traffic  would  be  substantially 
increased:  in  Prince  William  Sound  the 
increased  traffic  would  be  two  escort 
vessels  once  every  two  months;  in  Puget 
Sound  the  increased  traffic  would 
average  four  escort  vessels  per  day; 
which  is  not  a  significant  increase. 

3.  Definitions.  Thirteen  comments 
related  to  the  various  definitions 
proposed  in  the  NPRM,  or  proposed 
additional  definitions.  Accordingly, 
§  168.5  of  this  rule  adds,  revises,  and 
deletes  certain  terms  that  were  proposed 
in  the  NPRM. 

Definitions  of  "disabled  tanker"  and 
"escort  transit"  have  been  added. 

The  definition  of  "escort  vessel"  has 
been  revised  in  order  to  reflect  the  fact 
that  a  variety  of  vessel  types  can 
perform  escort  services  other  than  just 
the  "towing  vessels"  cited  in  the  statute. 
Furthermore,  a  vessel  that  may  be 
suitable  for  escorting  a  particular  tanker 
under  certain  transit  conditions  may  not 
be  suitable  for  escorting  other  tankers, 
or  even  the  same  tanker  under  other 
conditions.  The  necessary  elements  of 
an  escort  vessel  are  that:  it  is  dedicated 
exclusively  to  the  tanker  for  the 
duration  of  its  transit;  and  it  is  properly 
equipped  for  its  intended  role  in  an 
emergency  response  (pushing,  towing, 
etc.).  The  second  element  means  that  it 
-  is  not  necessary  for  the  escort  vessels  to 
have  duphcative  capabilities.  For 
example,  one  escorting  vessel  does  not 
have  to  be  outfitted  with  towing  gear  if 
another  escorting  vessel  is  adequately 
outfitted. 

The  definition  of  "laden"  replaces  the 
NPRM's  definition  of  "transponing  oil 
in  bulk"  because  it  is  more  precise. 

TTie  definition  of  "single  hull  tanker" 
has  been  added,  although  it  still 
maintains  the  same  vessel  applicability 
as  proposed  in  the  NPRM:  any  tanker 
that  is  not  double-hulled. 

Definitions  of  "tanker  owner  or 
operator"  and  "tanker  master"  have 
been  added.  They  distinguish  a 
shoreside  owner  or  management 
organization  (that  has  overall 
operational  control  of  the  tanker), 
including  a  demise  (bareboat)  charterer, 
from  a  tanker's  master  (who  is  the 
licensed,  onboard  person  in  charge  of 
the  tanker). 


The  NPRM's  definition  of  "static 
bollard  pull"  has  been  deleted  because 
it  is  not  used  in  the  rule. 

4.  Responsibilities.  The  NPRM 
originally  made  the  tanker  master 
responsible  for  selecting  the  escort 
vessels.  Six  comments  were  received  on 
this  issue,  and  all  of  them  generally 
expressed  the  opinion  that  the  tanker 
master  should  not  be  responsible  for 
selecting  or  deciding  escort  vessel 
suitabihty.  Some  comments  argued  that 
the  tanker  master  may  not  be 
sufficiently  familiar  with  the  local 
waters,  weather  conditions  or  other 
navigational  considerations  to  select  the 
best  escort  vessels;  these  are  some  of  the 
reasons  why  pilots  are  embarked  when 
any  vessel  enters  a  port.  Some 
comments  also  argued  that  escort  vessel 
selections  might  be  made  by  the  tanker's 
shoreside  management  company, 
putting  the  tanker  master  under 
considerable  pressure  to  accept 
whatever  vessels  have  been  dispatched. 

The  Coast  Guard  generally  agrees  that 
proper  selection  of  escort  vessels 
requires  some  specialized  knowledge 
and  pre-planning  which  might  be 
beyond  the  abifities  of  the  tanker  master 
to  accomplish.  Such  knowledge  might 
have  to  be  developed  ft-om  tanker- 
specific  maneuvering  and  control 
studies.  Also,  tanker  ovmers  or 
operators  may  wish  to  make  contractual 
arrangements  with  escort  vessel 
operators  to  ensure  appropriate  vessels 
are  available  at  favorable  rates.  Because 
the  resources  to  conduct  studies  or 
make  contractual  agreements  are 
controlled  by  the  tanker's  owners  or 
operators  (shoreside  management),  it  is 
more  appropriate  that  they  should  be 
ultimately  responsible  for  the  escort 
vessel  selection  and  providing  the 
tanker  master  with  any  specialized 
information. 

Therefore.  §  168.10  makes  the  tanker 
owners  or  operators  responsible  for 
escort  vessel  selection  and  informing 
the  tanker  master  of  the  performance 
capabilities  of  the  escort  vessels.  The 
master  is  responsible  for  operating  the 
tanker  within  those  performance 
capabilities. 

The  regulations  do  not  preclude 
owners  or  operators  from  authorizing 
masters  or  other  agents  to  make 
selections,  although  the  tanker  owners 
or  operators  will  have  to  furnish  the 
nfjpssary  technical  information  for 
proper  escort  vessel  selection. 

5.  Applicable  vessels.  OPA  90 
specifically  targets  single  hull  tank 
ships  of  more  than  5.000  gross  tons  (GT) 
(5,000  GT  corresponds  to  approximately 
10.000  deadweight  tons  (DWT),  which 
is  the  tonnage  measurement  more 
commonly  applied  to  tankers).  The 


NPRM  proposed  to  include  tankers  with 
only  double  bottoms  or  double  sides  but 
exclude  double  hulled  tankers. 

Eight  comments  to  the  NPRM 
addressed  the  issue  of  hull  design  (i.e. 
single  hull,  double  hull,  double  bottom, 
or  double  sides).  Most  of  these 
comments  stated  that  double  hulls 
should  not  be  excluded  from  the  escort 
requirements.  Two  comments  did  agree 
with  the  double  hull  exclusion,  another 
comment  also  agreed  with  the  double 
hull  exclusion  and  stated  that  double 
bottom  tankers  should  also  be  excluded. 
One  comment  suggested  that  the  escort 
requirements  should  apply  to  all  tankers 
over  5,000  GT,  (regardless  of 
construction)  and  another  comment 
suggested  that  they  should  apply  to  all 
vessels  canying  oil  (regardless  of 
construction  or  size).  One  comment 
suggested  that  all  single-hulled  oil 
tankers  should  be  included  whether 
laden  or  unladen.  The  Coast  Guard  is  of 
the  opinion  that  Congress  did  not  intend 
for  tankers  that  meet  the  OPA  90  double 
hull  design  requirements  to  be  escorted. 
Therefore,  the  originally-proposed  hull 
design  standard  has  not  been  revised: 
double  hull  tankers  are  excluded,  but  all 
other  single  hull,  double  bottom,  and 
double  side  tankers  are  included. 

Eleven  comments  addressed  size 
hmits  for  applicable  tankers,  suggesting 
either  to  raise  the  gross  tonnage 
threshold  (thereby  excluding  some 
tankers  greater  than  5,000  GT)  or  require 
escorts  for  only  those  tankers  canning 
more  than  a  particular  quantity  of  oil* 
One  comment  pointed  out  that  smaller 
tankers  are  less  of  a  threat  to  the 
environment  than  larger  ones,  and 
therefore  should  not  have  to  be  escorted. 
Two  of  the  comments  support  the 
proposed  size  requirements.  OPA  90 
specifically  includes  tankers  down  to 
5,000  GT;  therefore,  the  proposed  size 
limit  has  not  been  changed. 

Four  comments  were  received  which 
advocated  excluding  those  tankers  with 
twin  screw  propulsion  systems,  on  the 
grounds  that  a  simultaneous  failure  of 
both  propulsion  systems  was  unlikely. 
OPA  90  requires  tankers  that  are  not 
double-hulled  to  be  escorted,  regardless 
of  propulsion  system. 

Therefore,  §  168.20  makes  the 
regulations  applicable  to  all  U.S.  and 
foreign-flag  single  hull  tankers  of  more 
than  5,000  GT.  including  tankers  with 
only  double  bottoms  or  double  sides,  or 
double  hull  tankers  that  do  not  meet  the 
dimensional  standards  of  33  CFR 
157.10d  (which  are  the  OPA  90  double 
hull  standards).  The  regulations  do  not 
apply  to  tankers  less  than  5.000  GT  or  ' 
tank  barges  of  any  size. 

6.  Applicable  cargoes.  The  NPRM 
proposed  to  include  "oil"  cargoes. 
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without  distinguishing  between 
petroleum  and  non-petroleum  (ie.. 
animal  or  vegetable)  oils.  Six  comments 
indicated  that  tankers  carrying  animal 
and  vegetable  oils  should  be  excluded 
from  the  escort  regulations.  One 
comment  went  on  to  say  that  if  these 
oils  are  included,  then  Uie  ruUng  would 
have  a  detrimental  economic  impact  on 
his  small  business.  The  issue  of 
requiring  escorts  for  tankers  carrying 
only  animal  and  vegetable  oils,  and 
other  non-petroleum  oils,  warrants 
further  consideration.  This  will  be 
addressed  in  the  ongoing  rulemaking 
(CGD  91-202a)  which  concerns  other 
U.S.  waters  where  an  escort  may  be 
required  and  other  criteria  for  defining 
the  vessels  that  should  be  escorted. 
Therefore.  §  168.30  of  this  rule  applies 
only  to  petroleum  oils  (MARPOL  Annex 
I),  which  are  listed  in  46  CFR  Table 
30.25—1  as  pollution  category  1  cargoes. 

Four  comments  noted  mat  many 
hazardous  chemical  cargoes  can  pose 
serious  risks  to  the  marine  environment 
or  public  health,  and  argued  that  vessels 
carrying  these  cargoes  should  also  be 
escorted.  One  comment  stated  that 
additional  regulations  are  needed  to 
cover  the  transfer  of  hazardous 
substances  not  covered  by  the  proposed 
regulations.  The  Coast  Guard  has 
determined  that  including  hazardous 
material  cargoes  is  outside  the  statutory 
authority  of  OPA  90.  However,  the  Coast 
Guard  will  be  seeking  further  conmient 
on  this  issue  as  part  of  the  "other 
waters"  escort  vessel  rulemaking  and 
may  propmse  regulations  to  include 
certain  hazardous  material  and  or  NLS 
cargoes  under  authority  of  the  Ports  and 
Waterways  Safety  Act  (33  U.S.C.  1221  et 
seq). 

7.  Applicable  waters.  Twenty 
comments  addressed  what  U.S.  waters 
should  be  included  under  the  escort 
regulations. 

For  Prince  William  Sound,  12 
comments  stated  that  escorts  should  be 
continuously  required  all  the  way  from 
Port  Valdez  to  Hinchinbrook  Entrance 
(including  the  mid-Sound  region).  Four 
comments  stated  that  escorts  should 
only  be  required  at  Port  Valdez  and 
Hinchinbrook  Entrance  but  not  in  mid- 
Sound  because  there  is  enough  sea  room 
in  mid-Sound  for  a  tanker  to  safely  drift 
while  waiting  for  the  arrival  of  assist 
tugs  dispatched  from  Port  Valdez.  The 
Coast  Guard  agrees  that  escorts  ari> 
appropriate  for  all  regions  of  Prince 
William  Soimd,  and  the  rule  so 
provides. 

For  the  Pugef  Sound  escort  zone,  the 
NPRM  proposed  a  western  boundary  of 
longitude  123"'24.5'  West,  but  excluded 
tankers  transiting  to  and  from  the  Ediz 
Hook  anchorage  of  Port  Angeles  (which 


would  require  them  to  skirt  just  inside 
that  boundary).  Three  comments 
suggested  moving  the  western  boundary 
of  the  escort  zone  to  the  entrance  to  the 
Straits  of  )uan  de  Fuca  (Cape  Flattery), 
while  2  comments  suggested  moving  the 
western  boimdary  eastwards  to  coincide 
with  the  existing  escort  zone  established 
by  Washington  state.  One  comment 
suggested  the  applicable  area  be 
extended  to  the  Ediz  Hook  anchorage 
adjacent  to  the  Port  Angeles  Harbor.  As 
a  result  of  comments,  this  rule  revises 
the  western  boundary  by  shifting  it 
approximately  11  nautical  miles 
eastwards  to  include  the  U.S.  waters 
east  of  the  line  connecting  New 
Dungeness  Light  (Washington)  with 
Discover^'  Island  Light  (Canada).  This 
new  boundary  location  therefore 
coincides  with  the  existing  Federal 
boundary  line  governing  maximum 
tanker  size  in  Puget  Sound  waters  (33 
CFR  161.143),  as  well  as  the  boundary 
line  for  escorting  as  required  by  the 
existing  Washington  state  regulations. 
This  change  still  excludes  the  Ediz 
Hook  anchorage. 

The  remaining  comments  nominated 
additional  waters  besides  Prince 
Willinm  Sound  and  Puget  Sound,  such 
as  Cook  Inlet,  Alaska,  and  the  Olympic 
coast.  Washington.  These  comments 
will  be  considered  in  the  separate 
"other  waters"  rulemaking  project  (CGD 
91-202a). 

8.  hJuwber  of  escort  vessels.  One 
comment  suggested  that  the  Coast  Guard 
define  the  required  capabiUties  of  an 
escort  vessel  rather  than  only  specifying 
any  particular  number  of  escort  vessels. 
Another  comment  supported  the 
requirements  for  two  escorts  in  Prince 
William  Sound.  Two  comments 
suggested  that  smaller  tankers  be 
allowed  to  use  only  one  escort  vessel. 
Two  comments  disagreed  with  requiring 
the  usage  of  two  escort  vessels  and 
suggested  that  one  would  be  adequate  in 
most  cases.  OPA  90  requires  a  minimum 
of  two  escort  vessels  for  the  Prince 
William  Sound  and  Puget  Sound  waters 
stipulated  in  the  statute.  Therefore, 
regulations  for  those  waters  which  cite 
OFA  90  authority  must  incorporate  this 
statutory  minimum  requirement. 

9.  Relative  positioning  of  escort 
vpss«/.s.  Among  other  provisions,  the 
NPRM  proposed  that  the  escort  vessels 
be  "available  in  close  proximity  to  the 
tankar  at  all  times."  Twelve  comments 
addressed  the  issue  of  where  the  escort 
vessels  should  be  positioned  (relative  to 
the  tanker)  during  the  escort  transit.  In 
lieu  of  a  close  proximity  requirement, 
some  conmients  suggested  a  specified 
maximum  distance  from  the  tanker. 
such  as  one-half  mile.  However,  other 
comments  argued  that  a  spcciHed 


distance  was  unnecessarily  restrictive 
The  latter  comments  pointed  out  that 
the  closer  any  vessel  is  to  a  tanker,  the 
greater  the  risk  of  a  collision.  These 
cornments  argued  that,  in  open  waters, 
the  escort  vessel  should  have  the 
fle.xibility  to  position  itself  at  any  safe 
distance  as  judged  by  its  master,  so  long 
as  it  could  still  respond  in  a  timely 
fashion.  The  Coast  Guard  agrees  with 
the  "timely  response"  approach,  and 
has  revised  this  rule  accordingly.  This 
will  effectively  require  the  tanker  and 
escort  vessel  masters  to  continuously 
evaluate  the  situation  and  reposition 
themselves,  as  appropriate,  at  different 
points  along  the  transit  route.  This  does 
not  preclude  the  escort  vessels  from 
remaining  in  the  shelter  of  the  tanker's 
lee  if  weather  conditions  and  prudent 
seamanship  warrant;  the  tanker  should 
then  adjust  its  speed  to  compensate  for 
any  delays  before  the  escort  vessels 
could  move  into  position  to  render 
assistance  in  an  emergency. 

10  Performance  requirements.  The 
NPRM  proposed  that  the  «scort  vessels 
be  "capable  of  providing  sufCcient 
maneuvering  forces  to  substarrfially 
influence  the  speed  knd  direction  of 
travel  of  the  tanker."  Twelve  comments 
addressed  the  issue  of  performance 
capabilities  of  the  escort  vessels.  One 
comment  recommended  that  a  tug  escort 
have  the  capability  to  push  or  tow  a 
disabled  ship  away  from  the  danger  of 
grounding  or  collision.  One  comment 
suggested  that  tug  escorts  should  have 
the  ability  to  stop  a  disabled  vessel 
within  10  vessel  lengths  from  the 
declaration  of  an  emergency  (this 
comment  qualified  its  suggestion  by 
recognizing  that  such  a  standard  would 
be  very  dependent  upon  the  harbor 
conditions).  Another  comment 
suggested  that  tug  escorts  be  capable  of 
meeting  the  demands  of  assisting  the 
escorted  tanker.  Another  comment 
contended  that  performance  and  design 
criteria  for  tug  escorts  will  be  dictated 
by  an  elective  escort  program,  and 
suggested  that  local  geogrsf^y,  local 
man-made  hazards,  aiid  regulated  vessel 
speeds  be  considered  when  developing 
tug  escort  capabilities  criteria.  Four 
comments  addressed  the  performance 
standards  as  outlined  in  the  NPRM.  One 
comment  suggested  that  performance 
standards  should  be  geo^pbicaily- 
specific.  Two  comments  recommended 
that  performance  based  criteria  be 
coupled  with  the  tanker's  tonnage, 
weather,  or  sea  conditions. 
Additionally,  one  comment  was 
spcciTicaliy  concerned  with  weather 
conditions  and  suggested  that  oil 
tankers  only  be  allowed  to  operate  in 
Prince  William  Sound  when  weather 
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conditions  would  permit  safe  operation 
of  the  tug  escorts.  This  conunent  further 
suggested  that  the  reaUstic  adverse 
weather  limits  for  safe  escorting 
operations  is  approximately  40-knot 
wind  speed  in  10- foot  seas.  Another 
comment  generally  supported  the 
performance-based  criteria  as  proposed 
in  the  NPRM,  but  suggested  that 
operating  parameters  also  be 
considered. 

The  Coast  Guard  agrees  that 
performance  requirements  should  be 
more  detailed.  Accordingly,  §  168.50  of 
this  rule  has  been  revised  to  include 
towing,  stopping,  holding,  and  turning 
requirements  for  controlling  a  tanker 
within  specified  parameters  under 
various  failure  and  weather  scenarios, 
and  to  require  that  the  tanker  not  be 
operated  beyond  a  speed  at  which  the 
escort  vessels  can  reasonably  be 
expected  to  bring  it  safely  under  control 
within  the  navigational  limits  of  the 
waterway.  The  requirements  were 
developed  after  reviewing  several 
tanker/tug  maneuvering  studies  that 
were  submitted  to  the  docket,  and 
considering  thiat  the  largest  tankers  in 
Prince  William  Soimd  are  about  265,000 
pWT  (deadweight  tons)  and  the  largest 
in  the  Puget  Sound  waters  are  125,000 
DVVT. 

The  underlying  basis  of  the 
performance  requirements  is  to;  (1) 
Ensure  sufficient  power  to  perform  a 
rescue  tow  of  a  tanker  (or  to 
substantially  reduce  its  drift  rate  in 
severe  winds);  and  (2)  provide  steering 
and  stopping  forces  that  are  equivalent 
to  what  the  tanker  could  do  itself  (with 
its  own  steering  and  propulsion  system) 
at  a  speed  of  6  knots.  TTie  Coast  Guard 
believes  that,  in  conjunction  with  an 
appropriate  tanker  speed  during  the 
transit,  both  conventional  tugs  and 
tractor  tugs  that  meet  the  performance 
requirements  can  reasonably  be 
expected  to  safely  accomplish  effective 
emergency  control  of  disabled  tankers. 
Discussion  of  the  specific  performance 
requirements  is  as  follows: 

Towing:  The  regulations  require  an 
escort  vessel  to  be  capable  of  towing  the 
tanker  at  4  knots  in  calm  conditions  and 
hold  it  in  a  steady  position  against  a  45- 
knot  headwind. 

Stopping:  The  regulations  require  that 
the  escort  vessel(s)  be  able  to  stop  the 
lanker  within  the  same  distance  that  the 
tanker  would  have  been  able  to  crash- 
stop  itself  from  a  speed  of  6_  knots  using 
Its  own  propulsion  system. 

Holding  on  steady  course:  The 
regulations  require  that  the  escort 
vessel(s)  be  able  to  hold  the  tanker  on 
a  steady  course  against  a  35-degree 
locked  rudder  at  6  knots.  This  means 
that  the  escort  vessels  must  be  able  to 


apply  a  counteractive  turning  moment 
equal  and  opposite  to  the  turning 
moment  generated  by  the  locked  rudder, 
taking  into  consideration  the  geometry 
of  the  escort  vessel's  applied  force  on 
the  tanker's  hull  (points  of  application, 
angle  of  assist,  etc.). 

Turning:  The  regulations  require  that 
the  escort  vessel(s)  be  able  to  turn  the 
tanker  90  degrees,  assuming  a  free- 
swinging  rudder  and  an  initial  speed  of 
6  knots,  in  the  same  distance  (advance 
and  transfer)  as  it  would  have  been  able 
to  turn  itself  using  a  hard-over  rudder. 
The  geometry  of  the  escort  vessels' 
applied  forces  on  the  tanker  must 
similarly  be  taken  into  consideration. 

These  requirements  are  based  upon 
the  6-knot  maneuvering  characteristics 
of  the  tanker  because  this  is  the  upper 
speed  limit  at  which  conventional  tugs 
can  safely  make  connections  to  the 
tanker.  However,  the  Coast  Guard 
recognizes  that  not  all  steering  or 
propulsion  failures  will  require 
immediate  intervention  by  the  escort 
vessels.  In  many  instances,  there  could 
be  enough  sea  room  in  the  waterway  for 
the  tanker  to  safely  drift  to  a  stop 
without  assistance  from  escort  vessels. 
The  regulations,  therefore,  allow  a 
tanker  to  transit  at  any  speed  provided 
that  there  is  sufficient  sea  room  to 
accommodate  the  disabled  tanker's 
travel  (advance  and  transfer)  until  it  has 
naturally  slowed  down  to  the  speed 
where  the  escort  vessels  can  move  in 
and  bring  it  under  control.  For  example, 
a  tanker  can  make  a  transit  at  10  knots 
if  there  is  adequate  sea  room  on  both 
sides  of  its  trackline  to  tolerate  a  locked 
rudder  at  that  speed.  In  a  constrained 
waterway,  however,  or  in  adverse 
weather  conditions,  pjudent 
seamanship  may  require  the  tanker  to 
reduce  its  transit  speed,  or  expand  the 
performance  capabilities  of  its  escort 
vessels  (such  as  by  adding  another 
escort  vessel,  pre-tethering,  etc.),  or 
both. 

11.  Other  operational  requirements. 
One  comment  concerning  other 
operational  requirements  suggested  that 
escort  vessels  be  required  to  be  pre- 
tethered  to  a  tanker  before  entering 
especially  constrained  waterways  (the 
hazard  presented  by  Middle  Rock  in 
Valdez  Narrows  was  specifically 
mentioned  as  an  example).  Although  the 
Coast  Guard  agrees  that,  under  certain 
conditions,  pre-tethering  may  be 
appropriate,  it  may  not  be  necessary 
under  other  circumstances.  Pre- 
tethering  may  entail  a  safety  risk  to  the 
escort  vessel  and  its  crew;  it  should  be 
viewed  as  an  option  that  the  tanker  and 
escort  vessel  masters  may  utilize  after 
discussing  the  sea  and  weather 


conditions  at  the  anticipated  time  of 
transit. 

Six  comments  on  other  operational 
requirements  urged  that  specific  speed 
limits  be  set  as  part  of  the  regulations; 
however,  three  comments  disagreed. 
The  Coast  Guard  also  does  not  agree  that 
specific  speed  limits  are  necessary 
because  §  168.50(a)(3)  requires  that  a 
tanker  not  be  operated  beyond  a  speed 
at  which  the  escort  vessels  can 
reasonably  be  expected  to  safely  bring 
the  tanker  under  control. 

12.  Escort  plans.  The  NPRM  proposed 
that  escort  vessel  operators  prepare 
written  information  on  the  capabilities 
of  their  vessels  and  submit  the 
information  to  the  local  Coast  Guard 
Captain  of  the  Port  (COTP)  for  review 
and  approval.  The  approved 
information  would  then  be  used  by  the 
tanker  master  to  select  escort  vessels 
during  the  pre-escort  conference.  Ten 
comments  recommended  requiring 
tanker-specific  escort  plans  rather  than 
escort  vessel-specific  plans  (on  the 
argument  that  the  appro[yiate  approach 
to  es(X)rt  vessel  selection  must  be  based 
on  the  needs  of  the  tanker  rather  than 
the  abiUties  of  the  escort  vessels).  Two 
comments  suggested  alternatives  to 
selecting  the  escort  vessels  at  the  pre- 
escort  conference:  one  comment 
recommended  that  the  Coast  Guard 
COTP  be  responsible  for  prior  approval 
and  designation,  and  the  other  comment 
recommended  that  each  affected  port 
estabUsh  a  clearinghouse  for  certified 
escort  vessels. 

Because  the  regulations  contain 
specific  performance  criteria,  and 
because  the  responsibility  for  selecting 
appropriate  escort  vessels  is  on  the 
tariker  owners  or  operators,  the  Coast 
Guard  has  reconsidered  its  originally 
proposed  requirement  for  submittal  and 
approval  of  written  escort  plans,  and 
decided  that  there  is  no  longer  any 
need.  Tanker  and  escort  vessel  owners 
or  o(>erators  can  work  together  to  match 
tanker  needs  with  escort  vessel 
capabiUties  without  Coast  Guard 
participation.  Tanker  owners  or 
operators  can  make  arrangements  for 
appropriate  escort  vessels  in  advance  of 
the  tanker's  arrival,  and  retain  the 
fiexibiUty  of  making  those  arrangements 
in  several  ways,  such  as  pre-contractmg. 
establishing  local  clearinghouses  of 
escort  vessels,  etc.  Therefore,  the 
NPRM's  original  requirement  for 
submittal  of  written  escort  plans  has 
been  deleted. 

13.  Pre-escort  conference.  The  NPRM 
originally  had  two  purposes  for  the  pre- 
escort  conference:  (1)  for  the  tanker 
master  to  determine  the  suitability  of 
the  escort  vessels  (on  the  basis  of 
written  information  submuted  at  ttie 
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conference);  and  (2)  a  joint  conference 
for  the  tanker  master,  pilot  and  escort 
vessel  masters  to  disriiss  and  plan  the 
escort  transit. 

Eight  comments  were  received 
concerning  the  pre-escort  conference.  Fn 
general,  the  comments  agreed  that  it 
could  be  used  for  exchanging  safety  and 
tactical  information  between  the  tanker 
master,  pilot,  and  escort  vessel  masters. 
One  comment  noted  that  the  current 
briefing  practice  in  Washington  state  is 
sufficient.  However,  four  comments 
pointed  out  that  the  conference,  as 
proposed,  would  occur  too  late  to 
actually  select  the  escort  vessels. 
Rojection  of  an  est:ort  vessel  at  that 
point  could  lead  to  tanker  delays  and 
congestion  while  waiting  for  a 
replacement  escort.  They  argued  that 
dispatching  several  escort  vessels  to 
meet  a  tanker,  of  which  only  two  or 
three  would  be  selected,  would  waste 
the  time  and  expense  of  the  non- 
selected  vessels.  Two  comments  were 
concerned  that  lengthy  pre-escort 
conferences  would  similarly  cause 
delays  and  congestion.  Fiulher,  one  of 
the  comments  indicated  that  this  would 
cause  undesirable  economic  pressure  for 
the  vessel  master  and  pilot. 

The  Coast  Guard  recognizes  that  the 
pre-escort  conference  may  be  too  late  for 
selecting  or  rejecting  the  escort  vessels. 
As  previously  discussed  in  paragraph 
(4),  escort  vessel  selection  is  now  the 
responsibility  of  the  tanker  owner  or 
operators.  This  will  allow  them  to  make 
arrangements  for  appropriate  escort 
vessels  in  advance  of  the  tanker's  arrival 
(or  departure,  if  outbound). 

Section  168.10  has  been  revised  to 
reflect  the  changed  responsibilities  for 
selecting  escort  vessels  and  to  state 
more  clearly  the  purpose  of  the 
conference  and  the  topics  to  be 
discussed. 

14.  Additional  mission  requirements. 
Fourteen  comments  addressed 
additional  mission  requirements  for  the 
escort  vessels,  nominating  Hrefighting, 
salvage,  lightering,  and  pollution 
response  capabilities  (the  spill  response 
capability  of  the  Alyeska  Pipeline 
Service  Company's  Ship  Escort  and 
Response  Vessel  System  (SERVS) 
vessels  in  escort  service  in  Prince 
William  Sound  were  specifically 
mentioned).  One  comment  stated  that 
spill  containment  and  firefighting  are 
excessive  secondary  functions  that  the 
escort  should  not  be  expected  to 
perform.  The  Coast  Guard  has 
determined  that  none  of  these 
capabilities  can  be  easily  retrofitted 
aboard  the  existing  fleet  of  tugs,  which 
will  make  up  the  bulk  of  the  escort 
vessel  resources.  This  is  because  most 
tugs  do  not  have  sufficient  deck  area  to 


accommodate  the  additional  mission 
equipment,  nor  sufficient  above-water 
height  (and  associated  stability)  to  ser\e 
asoffertivc  HrefighLing  platforms. 
Hov,a\-f r.  the  regulations  do  not 
pri^clude  using  vpssels  with  such 
ropabdiiiies  if  thr-y  are  available. 

I.'j  Cuordimjiion  with  vtiiCfl  rt^^ponso 
phinr.lVHPr,}.  ¥\v°  ccufiments  suggested 
coordination  of  the  escort  regulations 
with  the  special  vrssel  response  plan 
(VRP)  requirements  for  fark  vessels 
operating  in  Prince  WiiHr.in  .Sound,  as 
requir»>d  by  secfi(^n  5005  of  OPA  90  and 
the  Interim  Finol  Rule  for  vessel 
response  plans  (5«  FR  737f3.  Februarv  5. 
1 9'J,'?),  One  of  thp-.e  sp?>cial  VRP 
requirements  is  to  provide  "escort 
vessels  with  fkimming  cepabilitv."  The 
concern  of  the  comments  is  that  th?re 
will  be  two  Federal  definitions  of 
"escort  ve.ssel:  '  one  definition  in  the 
VRP  flegulations  (which  would  include 
skimming  requirements),  and  the  other 
definition  in  the  escort  vessel 
regulations  (without  any  skimming 
requiie.Tients).  This  could  lead  to 
confusion  or  unnecessary  expense. 

The  Coast  Guard  agrees  that  there 
should  be  a  single,  consistent  definition 
of  "escort  vessel"  throughout  all  the 
OPA  60  rulemakings.  The  intent  of  the 
special  VRP  requirement  is  for  a  vessel 
with  skimming  (response)  capability  to 
accompany  a  laden  tanker  across  Prince 
William  Sound.  The  Coast  Guard  has 
determined  that  this  is  a  spill  response 
capability  that  is  separate  from  the 
emergency  control  measures  that  the 
escort  vessels  are  intended  to  provide 
under  this  rulemaking.  AcccH"dingly,  the 
final  rule  for  the  VRP  rulemaking  will 
be  revised  by  eliminating  the  term 
"escort  vessel"  and  substituting  in  its 
place  the  term  "escorting  response 
vessel.  "  As  previously  noted,  this  does 
not  preclude  a  single,  appropriately- 
equipped  vessel  from  fulfiiii.ng  both 
requirements  (escorting  and  skimming) 
in  Prince  William  Sound. 

16.  Prince  William  Sound  Disabled 
Tanker  Towing  Study.  Nine  comments 
were  received  suggesting  that  the  escort 
regulations  should  be  postponed  until 
completion  of  the  Prince  William  Sound 
Disabled  Tanker  Towing  Study  (DTTS), 
in  order  to  benefit  from  the  findings  of 
that  study. 

At  this  time  the  Coast  Guard  has* 
reviewed  Part  1  of  the  DTTS,  as  well  as 
several  other  technical  studies 
concerning  escorting  and  control  of 
disabled  tankers,  and  expects  that  the 
regulations  will  be  supported  by  the 
final  DTTS  results.  Therefore,  the  Coast 
Guard  believes  that  it  can  now  move 
ahead  with  this  rulemaking. 

17.  Discussion  of  other  comments. 
Two  comments  suggested  that  the 


Vossol  Traffic  Systems  (VTS)  be 
expanded  instead  of  requiring  esc;urt 
vessels.  One  comment,  however, 
disagreed  with  the  visage  of  the  VTS 
svste.-Ti.  saving  that  su.ch  a  system  failed 
in  the  EX>!ON  VALDEZ  disaster;  this 
r.on;nie!;t  suggested  using  another 
eir-ergoiiLv  towing  arrangement.  Two 
c'linnients  recommended  that  VTS 
control  be  employed  for  small  tallow 
tar.kers.  Further,  one  cf  these  comments 
suggested  that  when  such  employment 
is  not  feasible,  a  single  escort  should  bt: 
used.  The  Coast  Guard  does  not  agrw 
that  a  VTS  can  substitute  for  the 
immediate,  on-site  assistance  that  an 
escort  vessel  can  provide.  It  should  be 
noted  that  the  VTS  and  escort  vessel 
requirements  of  OPA  90  are  separsitG, 
and  the  use  of  one  does  not  obviate  the 
need  for  the  o'.her. 

One  comment  recommended  that  the 
Coast  Guard  should  ensure  construction 
of  double  hull  U.S.  flag  vessels  which 
have  a  redundant  propulsion  system.    - 
The  Coast  Guard  has  determined  that 
this  is  beyond  the  scope  of  the  escort 
vessel  rulemaking. 

Assessment 

Because  of  substantial  public  interest, 
this  rule  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  order.  It  requires  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  is  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
1 1040;  February  26, 1979).  A  final 
Assessment  is  available  in  the  docket  (or 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

Summary  of  Final  Assessment 

Certain  oil  tankers  transiting  through 
both  Prince  William  Sound  and  Puget 
Sound  are  already  subject  to  state-level 
escort  requirements.  TTie  final 
Assessment  for  this  rulemaking 
evaluates  the  economic  impact  of  the 
proposed  Federal  regulations  by 
analyzing  the  incremental  cost  increases 
beyond  the  costs  already  incurred  due 
to  the  state  regulations.  In  Prince 
William  Sound,  the  crude  oil  tankers 
operating  out  of  Fort  Valdez  are  already 
escorted  in  accordance  with  the  Alyeska 
Pipeline  Service  Company  contingency 
plan  which  was  approved  by  the  State 
of  Alaska.  Therefore,  there  is  not  much 
incremental  impact  from  the  Federal 
regulations:  only  approximately  six 
tankers  per  year  deliver  refined 
products  to  the  Navy  fuel  depot  at 
Whittier  (these  tankers  are  not  requin^d 
to  be  escorted  under  Alaska 
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regulations).  In  Puget  Sound,  an 
estimated  1.256  tanker  transits  per  year 
are  affected:  approximately  879  transits 
where  one  escort  vessel  is  already 
engaged  (under  Washington  state 
regulations)  will'  now  require  at  least 
one  additional  escort  vessel  to  meet  the 
Federal  regulations.  Also,  because  the 
Federal  regulations  encompass  tankers 
down  to  5,000  GT  (approximately 
10.000  DWT),  an  estimated  377 
additional  tanker  transits  per  year  will 
now  require  at  least  two  escort  vessels 
(these  tankers  presently  do  not  require 
any  escorts  because  the  Washington 
state  regulations  only  extend  do^vn  to 
40,000  DWT).  Therefore,  the  regulations 
are  estimated  to  initially  increase  vessel 
traffic  by  12  escort  vessel  transits  per 
year  in  Prince  William  Sound  and  1,633 
escort  vessel  transits  per  year  in  Puget 
Sound.  However,  these  numbers  will 
decline  as  single  hull  tankers  are  phased 
out  of  service. 

The  OPA  90  phase-out  schedule 
requires  single  hull  tankers  to  be 
removed  from  service  by  2010,  but 
allows  certain  tankers  with  double  sides 
or  double  bottoms  to  remain  in  service 
until  2015.  Because  it  was  not  possible 
to  project  how  many  tankers  of  each 
design  (single-hulled,  double-bottomed, 
or  double-sided)  will  be  in  service  over 
the  next  20  years,  the  Assessment 
assumes  that  all  tankers  subject  to  this 
rulemaking  are  single-hulled  (i.e.,  will 
be  rem  wed  from  service  by  2010). 
Therefore,  the  incremental  escort  ves.sel 
cost  to  the  oil  tanker  industry  will 
decrease  to  zero  by  that  year.  The 
Assessment  conservatively  assumes  the 
same  phase  out  schedule  as  used  for  the 
Regulatory  Evaluation  of  the  double  hull 
rulemaking,  although  tanker  owners  or 
operators  in  these  waters  may  choose  to 
replace  their  single  hull  tankers  at  an 
earlier  time. 

As  a  result  of  comments  to  the  NPRM, 
the  regulations  have  been  revised  in 
certain  respects.  These  revisions  also 
affect  some  of  the  economic 
assumptions  and  calculations  in  the 
original  preliminary  Regulatory 
Evaluation.  Accordingly,  the  final 
Assessment  has  been  revised  as  follows: 

(1)  Certain  costs  have  been 
recalculated,  using  new  cost  data  for 
escort  vessel  services.  The  Assessment 
assumes  the  average  cost  of  an  escort 
vessel  is  $1,350  per  hour; 

(2)  New  costs  have  been  added, 
recognizing  that  tanker  owners  or 
operators  may  have  to  conduct  various 
sea  trials  and  computer  simulation 
studies  (in  order  to  determine  the 
maneuvering  and  control  characteristics 
of  their  tankers).  Even  though  this 
information  is  not  directly  required  by 


regulation,  it  is  still  an  indirect  cost  that 
will  be  borne  by  industry; 

(3)  The  benefit  smalysis  has  been 
significantly  revised  (discussed  later); 

(4)  Costs  and  benefits  have  been 
recalculated  at  a  7  percent  discount  rate, 
in  order  to  be  consistent  with  ourent 
OMB  directives  and  other  OPA  90 
regulatory  assessments  (the  original 
preliminary  Regulatory  Evaluation 
discounted  all  costs  at  10  percent). 

In  Prince  William  Sound,  the 
Assessment  estimates  that  the 
incremental  escort  cost  is  $94,500  per 
tanker  transit  from  Hinchinbrook 
Entrance  to  Whittier  (x-ia  &ligh  Reef 
pilot  station)  and  return,  using  two 
escort  vessels  dispatched  from  Port 
Valdez.  This  cost-per-transit  is  relatively 
high  because  the  tanker  must  pay  for  the 
total  round-trip  dispatch  time  of'the 
escort  vessels.  Because  these  tankers  are 
operated  or  chartered  by  the  Navy,  the 
escort  costs  unll  ultimately  be  borne  by 
the  U.S.  Government  (Department  of 
Defense). 

In  Puget  Sound,  the  Assessment 
assumes  that  there  is  sufficient  Lnbound 
or  outbound  tanker  traffic  such  that  a 
tanker  will  only  be  paying  for  one-way 
dispatch  time  of  the  escort  vessel,';. 
However,  unlike  Prince  William  Sound, 
there  are  several  possible  destination 
terminals  in  Puget  Sound;  accordingly, 
escorted  transit  times  range  from  1  t"o  7 
hours.  Therefore,  the  average  cost-per- 
transit  is  estimated  to  be  $6,750  (5  hrs 
at  approximately  $1,350  per  hour)  for  all 
tankers,  in  1994  dollars. 

The  Assessment  estimates  that  the 
first-year  cost  of  the  regulations  (1995) 
will  be  $11.4  million,  and  the  total 
discounted  program  cost  (1995  to  2015) 
will  be  $57.7  million,  in  1990  dollars. 
Tho  tanker  industry  can  reduce  these 
costs  by  switching  to  double-hulled 
tankers  earlier  than  assmued  in  the 
Assessment,  or  it  can  increase  these 
costs  by  continuing  to  use  double-sided 
or  double-bottomed  tankers  after  2010. 
The  original  prelimir.ary  Regulatory 
Evaluation  attempted  to  statistically 
estimate  the  benefits  of  the  regulations. 
The  Coast  Guard  has  subsequently 
determined  that  there  is  no  statisfjcal 
basis  for  such  estimations  without 
making  extreme  assumptions  of 
debatable  validity.  This  is  because  the 
occurrence  of  a  steering  or  propulsion 
failure  is  not  related  to  the  size  of  the 
tanker  or  its  cargo  capacity.  Further, 
such  failures  do  not  necessarily  result  in 
a  collision  or  grouiuling.  nor  do 
collisions  or  groundings  necessarily 
result  in  mpture  of  cargo  tank(s).  And 
even  if  a  tank  were  ruptured,  there  is  no 
predicting  the  actual  amount  of  outflow 
that  would  occur. 


Therefore,  the  final  Assessment  makes 
a  presumption  of  effectiveness  by 
assuming  that  the  regulations  would 
avert  at  least  one  collision  or  grounding 
that  would  otherwise  spill  300.000 
barrels  of  oil  (This  is  derived  from  the 
approximate  capacity  of  two  cargo  tanks 
on  a  midsize  oil  tanker  of  80.000  DWT). 
This  averted  oil  spill  could  occur  at  any 
time  during  the  15-year  period  from 
1995  (the  first  hill  year  that  the 
regulations  will  be  in  effect)  to  2010 
(when  the  last  single  hull  oil  tanker  is 
phased  out  of  service). 

The  monetary  benefits  of  these 
regulations  include  avoided  cleanup 
costs,  third-party  compensation  (lost 
earnings  to  fishermen,  etc.)  and  natural 
resource  damages.  Historically,  these 
costs  have  varied  enormously  from  .spill 
to  spill  because  of  the  great  range  of 
factors  affecting  the  impact  of  oil  spills, 
such  as  type  of  product.  envLronment. 
time  of  year,  location,  and  weather 
conditions.  Accordingly,  it  is  not 
possible  to  establish  a  definitive 
monetized  (dollar)  benefit  value  for 
unspilled  oil.  Therefore,  the  Asses.sraent 
does  not  perform  benefit  calculations 
using  dollar  amounts.  Instead,  it  uses 
the  unspilled  oil  quantity,  discountfni  at 
7  percent  back  to  1990  barrels.  If  the 
averted  300,000  barrel  spill  were 
assumed  to  occur  in  1995,  the 
discounted  quantity  would  be  213.896 
barrels,  if  it  were  assurred  to  occur  in 
2010,  the  discounted  quantity  would  be 
77,526  barrels. 

.^.ccordingly.  the  final  Assessment  has 
determined  that  the  cost  of  these 
regulations  ranges  from  S270  to  $744 
per  discounted  barrel  of  imspilleri  cil. 

Small  Entities 

The  Coast  Guard  has  evaluated  the 
impact  of  this  rulemaking  on  smell 
entities  in  accordance  with  the 
Regulatory  Flexibility  .^ct  (5  L'.S.C  (,01 
et  seq.).  The  small  entity  impact 
analysis  is  incorporated  into  the  L-i.)! 
A.<:sessment  for  this  nilf^makine. 

In  respon.se  to  the  NPRM  and  public 
hearings,  onl >  six  comments  have  \»^vi 
received  to  dite  concerning  the  ui'p.3(.t 
of  escort  regulations  on  «-jnaU 
businesses.  The  comments  stattid  that 
the  regulations  would  have  detrimental 
economic  impact  on  small  businesses  i!i 
the  Puget  Sound  region  if  tallow  a.ad 
vegetable  oil  cargoes  were  included. 
However,  the  regulations  do  not  include 
non-petroleum  oil  cargoes. 

The  Coast  Guard  has  determined  th.U 
most  of  the  tankers  that  are  affetied  by 
the  regulation  in  Prince  Wilfiam  Sound 
and  Puget  Sound  are  owned  either  by 
oil  companies  or  large  shipping 
ctirporations.  Since  few  small  entitii^s 
u  ill  be  affe(  ted,  the  Coast  Guard 
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certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  {5  U.S.C.  601 
ef  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  The  original  NPRM 
contained  collection  of  information 
requirements  in  the  form  of  written 
information  that  had  to  be  prepared  by 
escort  vessel  operators  and  submitted  to 
the  local  Coast  Guard  Captain  of  the 
Port  (COTP).  As  discussed  elsewhere, 
the  requirement  has  been  deleted. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  rule  establishes  standards  and 
requirements  for  the  escort  of  single  hull 
tankers  over  5.000  GT  in  Prince  William 
Sound,  Alaska  and  Puget  Soimd  (and 
certain  associated  waters  around  Puget 
Soimd).  Washington.  The  authority  to 
regulate  such  traffic  is  delegated  to  the 
Coast  Guard  by  the  Secretary  of 
Transportation  whose  authority  is 
committed  by  statute. 

While  these  regulations  establish 
minimal  requirements  for  escort  of 
certain  tanker  traffic  through  these 
designated  areas,  the  Coast  Guard  does 
not  intend  to  preempt  the  states  from 
issuing  more  stringent  requirements 
provided  they  are  not  in  direct  conflict 
with  Federal  law  or  this  rulemaking. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this 
rulemaking  and  concluded  that  the 
preparation  of  an  Environmental  Impact 
statement  is  not  necessary.  An 
Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact  arc 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

The  primary  effect  of  the  regulation 
will  be  a  reduction  in  the  probability  of 
petroleum  oil  spills  in  Puget  and  Prince 
William  Sounds.  The  only  other  impact 
will  be  a  minor  increase  in  vessel  traffic 
(escort  vessels)  moving  through  Puget 
and  Prince  WiUiam  Sounds:  the 
estimated  1,276  additional  escort  vessel 
transits  per  year  represent  an  average  of 
3  to  4  additional  vessels  per  day;  this 
will  decrease  as  single  hull  tankers  are 
phased  out  of  service. 


List  of  Subjects  in  33  CFR  Part  168 

Cargo  vessels.  Navigation  (water),  Oil 
pollution.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  adds  33  CFR 
part  168  as  follows: 

PART  168— ESCORT  REQUIREMENTS 
FOR  CERTAIN  TANKERS 

Sec. 

168.01     Purpose. 

168.05     Definitions. 

168.10    Responsibilities. 

168.20    Applicable  vessels. 

168.30    Applicable  cargoes. 

168.40    Applicable  waters  and  number  of 

escort  vessels. 
168.50    Performance  and  ojjerational 

requirements. 
168.60    Pre-escort  conference. 

Authority:  Section  4116(c).  Pub.  L.  101- 
380.  194  Stat.  520  (46  U.S.C.  3703  note). 

§168.01    Purpose. 

(a)  This  part  prescribes  regulations  in 
accordance  with  section  4116(c)  of  the 
Oil  Pollution  Act  of  1990  (OPA  90) 
(Pub.  L.  101-380).  The  regulations  will 
reduce  the  risk  of  oil  spills  from  laden, 
single  hull  tankers  over  5,000  GT  by 
requiring  that  these  tankers  be  escorted 
by  at  least  two  suitable  escort  vessels. 
The  escort  vessels  will  be  immediately 
available  to  influence  the  tankers'  speed 
and  course  in  the  event  of  a  steering  or 
propulsion  equipment  failure,  thereby 
reducing  the  possibility  of  groundings 
or  collisions. 

(b)  The  regulations  in  this  part 
establish  minimum  escort  vessel 
requirements.  Nothing  in  these 
regulations  should  be  construed  as 
relieving  the  master  of  a  tanker  from  the 
duty  to  operate  the  vessel  in  a  safe  and 
prudent  manner,  taking  into  account  the 
navigational  constraints  of  the 
waterways  to  be  traversed,  other  vessel 
traffic,  and  anticipated  weather,  tide, 
and  see  conditions,  which  may  require 
reduced  speeds,  greater  assistance  from 
escort  vessels,  or  other  operational 
precautions. 

§168.0$    Definitions. 

As  used  in  this  part — 

Dis(Aled  tanker  means  a  tanker 
experiencing  a  loss  of  propulsion  or 
steerir^  control. 

Escort  transit  means  that  portion  of 
the  tanker's  voyage  through  waters 
where  escort  vessels  are  required. 

Escort  vessel  means  any  vessel  that  is 
assigned  and  dedicated  to  a  tanker 
during  the  escort  transit,  and  that  is 
fendered  and  outfitted  with  towing  gear 
as  appropriate  for  its  role  in  an 
emergency  response  to  a  disabled 
tanker. 

Laden  means  transporting  in  bulk  any 
quantity  of  applicable  cargo,  except  for 


clingage  and  residue  in  otherwise  empty 
cargo  tanks. 

Single  hull  tanker  means  any  self- 
propelled  tank  vessel  that  is  not 
constructed  with  both  double  bottom 
and  double  sides  in  accordance  with  the 
provisions  of  33  CFR  157.10d. 

Tanker  master  means  the  licensed 
onboard  person  in  charge  of  the  tanker. 

Tanker  oH-ner  or  operator  means  the 
owner  or  shoreside  organization 
(individual,  corporation,  partnership,  or 
association),  including  a  demise 
charterer,  responsible  for  the  overall 
management  and  operation  of  the 
tanker. 

§168.10    Responsibilities. 

(a)  The  tanker  owner  or  operator  shall: 

(1)  select  escort  vessels  that  can  meet 
the  performance  requirements  of  this 
part;  and 

(2)  inform  the  tanker  master  of  the 
performance  capabilities  of  the  selected 
escort  vessels.  This  information  must  be 
provided  to  the  master  before  beginning 
the  escort  transit. 

(b)  The  tanker  master  shall  operate  the 
tanker  within  the  performance 
capabilities  of  the  escort  vessels,  taking 
into  account  speed,  sea  and  weather 
conditions,  navigational  considerations, 
and  other  factors  that  may  change  or 
arise  during  the  escort  transit. 

(c)  In  an  emergency,  the  tanker  master 
may  deviate  from  the  requirements  of 
this  part  to  the  extent  necessary  to  avoid 
endangering  persons,  property,  or  the 
environment,  but  shall  immediately 
report  the  deviation  to  the  cognizant 
Coast  Guard  Captain  of  the  Port  (COTP). 

§  1 66.20    Applicable  vessels. 

The  requirements  of  this  part  apply  to 
laden,  single  hull  tankers  of  5.000  gross 
tons  or  more. 

§168.30    Applicable  cargoes. 

The  requirements  of  this  part  apply  to 
any  petroleum  oil  listed  in  46  CFR  Table 
30.25-1  as  a  pollution  category  I  cargo. 

§  168.40   Applicable  waters  and  number  of 
escort  vessels. 

The  requirements  of  this  part  apply  to 
the  following  waters: 

(a)  Prince  William  Sound:  Each  tanker 
to  which  this  part  applies  must  be 
escorted  by  at  least  two  escort  vessels  in 
those  navigable  waters  of  the  United 
States  within  Prince  William  Sound, 
Alaska,  and  the  adjoining  tributaries, 
bays,  harbors,  and  ports,  including  the 
navigable  waters  of  the  United  States 
within  a  line  drawn  from  Cape 
Hinchinbrook  Light,  to  Seal  Rocks  Light, 
to  a  point  on  Montague  Island  at 
60°  14.6'  North,  146''59'  West,  and  the 
waters  of  Montague  Strait  east  of  a  lino 
between  Cape  Puget  and  Cape  Cleare. 
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fb)  Puget  Sound  and  certain 
associated  waters:  Each  tanker  to  which 
this  part  applies  must  be  escorted  by  at 
least  two  escort  vessels  in  those 
navigable  waters  of  the  United  States 
and  Washington  State  east  of  a  line 
connecting  New  Dungeness  Light  with 
Discovery  Island  Light  and  all  points  in 
the  Puget  Sound  area  north  and  south  of 
these  lights.  This  area  includes  all  the 
navigable  waters  of  the  United  States 
writhin  Haro  Strait,  Rosario  Strait,  the 
Strait  of  Georgia,  Puget  Sound,  and 
Hood  Canal,  cs  well  as  those  portions  of 
the  Strait  of  Juan  de  Fuca  east  of  the 
New  Dungeness-Discovery  Island  line. 

§  1 68.50    Performance  and  operational 
requirements. 

(a)  Except  as  provided  in  paragraph 
(c)  of  §  168.10,  at  all  times  during  the 
escort  transit  each  tanker  to  which  this 
part  applies: 

(1)  Must  be  accompanied  by  escort 
vessels  that  meet  the  performance 
requirements  of  paragraph  (b)  of  this 
section  (but  not  less  than  the  number  of 
escorts  required  by  §  168.40). 

(2)  Must  have  the  escort  vessels 
positioned  relative  to  the  tanker  such 
that  timely  response  to  a  propulsion  or 
steering  failure  can  be  effected. 

(3)  Must  not  exceed  a  speed  beyond 
which  the  escort  vessels  can  reasonably 
be  expected  to  safely  bring  the  tanker 
under  control  within  the  navigational 
limits  of  the  waterway,  taking  into 
consideration  ambient  sea  and  woather 


conditions,  surrounding  vessel  traffic, 
hazards,  and  other  factors  that  may 
reduce  the  available  sea  room. 

(b)  The  escort  vessels,  acting  singly  or 
jointly  in  any  combination  as  needed, 
and  considering  their  applied  force 
vectors  on  the  tanker's  hull,  must  be 
capable  of — 

(1)  Tovkring  the  tanker  at  4  knots  in 
calm  conditions,  and  holding  it  in 
steady  position  against  a  45-knot 
headwind; 

(2)  Stopping  the  tanker  within  the 
same  distance  that  it  could  crash-stop 
itself  from  a  speed  of  6  knots  using  its 
ovvTi  propulsion  system; 

(3)  Holding  the  tanker  on  a  steady 
course  against  a  35-degree  locked 
rudder  at  a  speed  of  6  knots;  and 

(4)  Turning  the  tanker  90  degrees, 
assuming  a  free-swinging  rudder  and  a 
speed  of  6  knots,  within  the  same 
distance  (advance  and  transfer)  that  it 
could  turn  itself  with  a  hare-over 
rudder. 

§168.60    Pre-escort  conference. 

(a)  Before  commencing  an  escort 
transit,  the  tanker  master  shall  confer, 
by  radio  or  in  person,  with  the  tanker 
pilot  and  the  masters  of  the  escort 
vessels  regarding  the  escort  operation. 

(b)  The  purpose  of  the  pre-escort 
conference  is  for  all  parties  to  plan  and 
discuss  particulars  of  the  escort  transit. 

(c)  At  a  minimum,  the  followinp 
topics  must  be  addressed  during  the 
pre-escort  rcuiferencc: 


(1)  The  destination,  route,  plaimed 
speed,  other  vessel  traffic,  anticipated 
weather,  tide,  and  sea  conditions,  and 
other  navigational  considerations; 

(2)  The  type  and  operational  status  of 
communication,  towing,  steering,  and 
propulsion  equipment  on  the  tanker  and 
escort  vessels; 

(3)  The  relative  positioning  and 
reaction  time  for  the  escort  vessels  to 
move  into  assist  positions,  including,  if 
appropriate,  pre-tethering  the  escort 
vessels  at  crucial  points  along  the  route: 

(4)  The  preparations  required  on  the 
tanker  and  escort  vessels,  and  the 
methods  employed  in  making  an 
emergency  towline  connection, 
including  stationing  of  deck  crews, 
preparation  of  messenger  lines,  bridles, 
and  other  towing  gear,  and  energizing 
appropriate  deck  equipment; 

(5)  The  manner  in  which  an 
emergency  towline  connection  would  be 
made  (which  escort  vessel  will  respond, 
how  messengers  and  towlines  wili'be 
passed,  etc.); 

(6)  Other  relevant  information 
provided  by  the  tanker  master,  pilo*  or 
escort  vessel  masters. 

Dated-  .•August  12.  1994. 
Robert  E.  Kramek. 

Admirn!.  U.S.  Coast  Guard  Cnm:-n:]r.ai:r.t. 
!FR  Doc.  94-20364  Fiicd  .V18-94;  R:4.'i  ,.::,| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Availability  of  a  Final 
Environmental  impact  Statement  for 
Renovation  of  Crow  Creelt  Dam  on 
Crow  Creek  Indian  Reservation,  Soutii 
Dakota 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

summary:  The  Spillway  at  Crow  Creek 
Dam  is  on  the  verge  of  failure.  Failure 
of  the  spillway  could  lead  to  the 
catastrophic  failure  of  the  dam. 
endangering  lives  and  property  in  the 
floodplain  between  the  dam  and  Lake 
Francis  Case  on  the  Missouri  River. 
During  its  55-year  life,  the  reservoir  has 
trapped  approximately  5,000  acre-feet  of 
sediment  which  has  reduced  its  water- 
storage  capacity  from  7,000  to  2,000 
acre-feet.  An  Environmental  Impact 
Statement  (EIS)  was  necessary  to 
address  the  impact  of  controlled  or 
catastrophic  release  of  the  sediment.  Six 
alternatives  for  renovation  are 
considered  in  the  document. 
This  Notice  is  published  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA) 
regulations  found  in  Parts  1500-1508  of 
40CFR. 

DATES:  The  Notice  of  Intent  to  prepare 
*an  EIS  was  published  in  the  Federal 
Register  on  September  21,  1992.  Two 
scoping  meetings  were  held  on 


September  30,  1992.  The  draft  EIS  was 
released  on  December  31,  1993.  A 
public  hearing  was  held  on  April  13, 
1994;  and  a  tribal  council  informational 
meeting  was  held  on  April  14, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Don  VVhitener,  Acting 
Area  Director.  Bureau  of  Indian  Affairs, 
115  4th  Avenue,  S.W.,  Aljerdeen,  South 
Dakota  57401. 

FOR  FimTHEfl  INFORMATION  CONTACT:  Mr. 
Leonard  Alberts,  Safety  of  Dams 
Coordinator,  Bureau  of  Indian  Affairs, 
Branch  of  Natural  Resources,  115  4th 
Avenue,  S.W.,  Aberdeen,  South  Dakota 
57401.  Telephone  (605)  226-7621. 
SUPPLEMENTARY  INFORMATION:  The  Crow 
Creek  Sioux  Tribe  has  a  contract  with 
the  Bureau  of  Indian  Affairs  (BIA)  to 
perform  Safety  of  Dams  activities  at 
Crow  Creek  Dam.  The  Tribe  contracted 
the  EIS  work  to  Morrison-Maierle/CSSA 
of  Helena.  MT;  a  private  engineering 
consultant. 

Six  alternatives  were  considered, 
including  No  Action.  The  BIA  has 
chosen  Alternative  6  as  a  preferred 
alternative.  Alternative  6  will  breach  the 
dam,  drain  the  reservoir,  naturally 
stabilite  the  reservoir  sediments,  and 
eventually  return  the  reservoir  area  to  a 
naturally  vegetated  condition.  The 
existing  concrete  spillway  will  be 
removed  and  the  reservoir  will  be 
lowered  by  excavation  of  the  underlying 
materiel.  A  period  of  5  years  will  be 
used  to  stage  the  breaching  of  the  dam 
so  that  the  amount  of  sediment  released 
downstream  will  be  minimized. 


The  Crow  Creek  Sioux  Tribe  favors 
Alternative  6  as  an  interim  remedy  to 
relieve  the  existing  safety  hazard  since 
funding  for  other  alternatives  is  not 
available.  The  tribe  prefers,  as  a 
permanent  rehabilitation.  Alternative  2 
which  involves  rehabilitation  of  the 
dam  with  a  design  flood  capacity  of 
55,000  cfs  and  operation  to  flush 
sediment.  The  five-year  phased 
breaching  of  the  dam  will  be  performed 
in  a  manner  that  will  allow  pursuit  of 
Alternative  2  if  funds  become  available. 
Alternative  2  would  include  the 
construction  of  a  new  spillway,  a  new 
outlet  works,  and  possibly  installation 
of  roller-compacted  concrete 
overtopping  protection  for  the  dam 
embankment.  The  outlet  works  would 
have  a  greater  capacity  for  flushing  of 
sediment.  While  sediment  flushing 
would  prolong  the  life  of  the  reservoir, 
it  would  make  establishment  of  fish 
populations  very  difficult.  Eventually 
the  reservoir  would  fill  with  sediment 
and  become  wetlands  and  riparian 
habitat. 

The  BIA  has  committed  to  monitoring 
sediment  losses  from  the  reservoir 
during  the  implementation  period  of 
Alternative  6.  Appropriate  mitigation 
will  be  developed  if  significant  impacts 
occur  during  the  staged  breach. 

Dated:  August  12,  1994. 
Ada  E.  Deer, 

Assistant  St,-cretary — Indian  Affairs. 
(PR  Doc.  94-20378  Filed  8-18-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121, 125.  and  135 

(Docket  No.  27229;  Amendment  Nos.  121- 
241;  125-21;  135-62] 

tmt  2120-AE91 

Flight  Attendant  Duty  Period 
Limitations  and  Rest  Requirements 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnOH:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth 
regulations  that  require  air  carriers,  air 
taxi,  and  commercial  operators  to 
provide  duty  period  scheduling 
limitations  and  rest  requirements  for 
flight  attendants  engaged  in  air 
transportation  and  air  commerce.  This 
action  results  firom  public  and 
congressional  interest  in  regulating 
flight  attendant  work  hours  and  from 
data  contained  in  a  Federal  Aviation 
Administration  (FAA)  study  of  industry' 
practice  relating  to  flight  attendant 
flight,  duty,  and  rest  times.  This  rule 
contributes  to  an  improved  aviation 
safety  system  by  providing  the 
opportunity  for  flight  attendants  to  bo 
rested  sufficiently  to  perform  their 
routine  and  emergency  safety  duties. 
EFFECTIVE  DATE:  This  regulation  is 
effective  September  19. 1994,  except 
§§  121.683(a)(1),  135.63(a)(3). 
135.63(a)(4)(x),  135.63(a)(5),  and 
135.63(b)  which  are  not  effective  until 
the  Office  of  Management  and  Budget 
(OMB)  has  approved  the  Paperwork 
Reduction  Requirements.  FAA  will 
pubhsh  a  document  in  the  Federal 
Register  following  OMB  approval  of  the 
Paperwork  Reduction  Requirements. 
COMPLIANCE  DATE:  March  1.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donell  Pollard.  Air  Transportation 
Division.  AFS-203.  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-3735. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  the  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
amendment  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs.  Attention. 
Pubhc  Inquiry'  Center.  AFA^.'IO.  800 
Indf  pendencc  Avtmue  SW.. 
Washington.  DC  20591,  or  bv  calling 
(202)  267-3484.  Communications  nnist 
identify  the  amendment  number  of  this 
final  rule. 


Background 

Statement  of  the  Problem 

Flight  attendants  are  crewmembers 
who  perform  essential  routine  and 
emergency  safety  duties.  Routine  duties 
include  ensuring  that  carry-on  baggage 
is  correctly  stowed;  verifying  that  exit 
seating  requirements  are  met.  that 
passenger  seat  belts  are  fastened,  and 
that  galley  service  times  are  properly 
stowed;  and  conducting  passenger 
briefings  before  takeoff.  Emergency 
duties  include  conducting  land  and 
water  evacuations,  controlling  inflight 
fires,  handling  passengers  who  threaten 
the  safety  of  other  passengers  or  the 
flight,  managing  medical  emergencies 
such  as  passenger  illness  or  injury, 
managing  inflight  emergencies  such  as 
smoke  or  fire  in  the  cabin,  and 
managing  turbulent  air  penetrations, 
airplane  decompression,  and  hijackings. 
Additionally,  because  flight  attendants 
are  crewmembers  performing  safety- 
related  functions,  they  must 
satisfactorily  complete  indoctrination, 
initial,  transition,  and  recurrent  traming 
requirements.  In  addition,  they  are 
subject  to  the  alcohol  and  drug  use 
regulations  and  drug  testing  regulations. 
Currently,  ffight  attendants  are  the  only 
safety-sensitive  aviation  group  that  has 
no  regulations  with  respect  to  flight, 
duty,  or  rest  periods.  Such  regulations 
exist  for  flight  crewmembers, 
dispatchers,  air  traffic  control  tower 
operators,  and  aviation  maintenance 
technicians. 

This  final  rule  is  comparable  to  flight, 
duty,  and  rest  requirements  for  other 
safety-sensitive  aviation  groups  because 
it  enhances  public  safety  by  requiring 
"rest  periods"  and  limiting  duty  periods 
for  flight  attendants.  These  requirements 
protect  flight  attendants  from  work 
related  latigue  that  interferes  with  their 
ability  to  perform  essential  safety  duties. 
No  accident/incident  data  currently 
exists  to  provide  a  direct  correlation 
between  flight  attendant  fatigue  and 
passenger  survivability.  However,  the 
FAA  ritcognizes  that  a  flight  attendant 
who  is  excessively  fatigued  is  less  likely 
to  be  capable  of  performing  safety  duties 
than  an  adequately  rested  flight 
attendant.  Thi.s  is  an  unacceptable  safety 
risk.  Therefore,  the  FAA  adopts  this 
final  Tuk'-  in  the  interest  of  air 
trans{)()Ttation  and  air  commerce  safety. 
The  justificatinn  stated  herein  includes 
that  which  was  included  in  Notice  of 
I'ropnstxl  Pvulomaking  No.  9.3-3, 
piiblisUfd  in  thi;  Federal  Register  on 
March  31.  199:i  (58  FK  17024). 

Hi-.t'  licul  Hrviow 

In  194.5.  tiie  IA,-\  rei;ei\ed  two 
()«liti()iH;  for  rulemaking  reque.sting 


limits  on  flight  and  duty  hoiu«  for  flight 
attendants.  One  petition  <  sought  to 
establish  flight  and  duty  time 
regulations  similar  to  current 
regulations  for  flight  crewmembers.  The 
other  petition  ^  recommended 
establishing  maximum  duty  time  limits 
and  minimum  daily,  weekly,  and 
monthly  rest  periods.  Both  petitions 
recommended  certain  flight  time 
limitations  and  rest  requirements  for 
flight  attendants  that  were  more 
restrictive  than  those  that  existed  for 
flight  crewmembers.  The  FAA  denied 
both  petitions  in  a  Denial  of  Petition 
issued  on  January  23, 1989,  because  the 
action  sought  by  the  petitioners  was  not 
warranted  by  the  information,  views, 
and  arguments  contained  in  the 
petitions. 

Congressional  legislation  (H.R.  638 
and  S.  1170)  was  introduced  in  1989  to 
establish  flight  attendant  duty  time 
limitations.  On  May  17, 1989,  the 
Subcommittee  on  Aviation  of  the  House 
Committee  on  F*ublic  Works  and 
Transportation  held  a  public  hearing  on 
H.R.  638.  At  the  hearing,  the  FAA  stated 
its  intent  to  initiate  further  studies  of  air 
carrier  flight  attendant  scheduling 
practices. 

The  FAA  completed  its  "Report  on 
the  Study  of  Current  Industry  Practice- 
Flight  Attendant  Flight.  Duty,  and  Rest 
Times"  on  September  12, 1989 
(hereafter  referred  to  as  "the  Industry 
Study"  [Docket  No.  27229)).  and 
submitted  a  copy  of  the  study  to  the 
House  Subcommittee  on  Aviation.  The 
study  focused  on  U.S.  air  carrier 
scheduling  practices  and  flight 
attendant  actual  work  hours  and 
highlighted  cases  of  extended  duty 
periods  and  minimum  rest  periods.  The 
study  indicated  that  flight  attendant 
duty  hour  problems  may  occur  more 
frequently  among  certain  industry 
segments  because  of  fundamental 
operational  differences.  The  study  noted 
that  most  air  carriers  had  policies  to 
address  these  problems.  TTie  study 
provided  a  framework  for  the  FAA  to 
address  this  issue  with  appropriate 
regulatory-  action,  which  is  provided  in 
this  final  rule. 

The  House  Subcommittee  on  Aviation 
held  another  hearing  on  flight  attendant 
duty  and  rest  on  March  13, 1991.  The 
FAA  did  not  recommend  rulemaking  at 
that  hearing.  Subsequent  legislation  on 
flight  attendant  duty  and  rest,  H.R.  14, 
was  passed  in  the  House  of 
Representatives.  In  1992.  the  language 


'  This  petitiuti  w.i!.  .siibniittBd  by  iho  A»sociatioi> 
of  Klighi  AtlBiidrtiilN  ami  .summarized  in  the  Federal 
Rnpater  {.-.0  KK  til85)  on  February  14.  1985. 

-  Thi-i  petition  wm  submitted  by  the  loint  Council 
ot  Kii^;lit  .Altund.ini  I'liions  dnd  summurized  in  tlie 
Fedrrut  Kegi«ter  '=.ii  FK  252.52)  on  Juno  18.  19BS 
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of  HJl.  14  was  incorporated  into  a 
provision  in  the  House  and  Senate 
versions  of  the  FAA's  appropriations 
bill;  however,  that  provision  was 
deleted  later  by  the  conference 
committee.  On  January  5. 1993,  H.R.  14 
was  reintroduced  in  the  House  of 
Representatives. 

On  March  26,  1993,  the  FAA  issued 
a  notice  of  proposed  rulemaking 
(NPRM),  Notice  No,  93-3,  Flight 
Attendant  Duty  Period  Limitations  and 
Rest  Requirements  t58  FR 17024;  March 
31, 1993)  that  proposed  duty  period 
scheduhng  limitations  and  rest 
requirements  for  flight  attendants 
engaged  in  air  transportation  and  air 
commerce.  The  FAA  has  incorporated 
into  this  final  rule  comments  on  the 
NPRM  received  from  the  public  during 
the  comment  period,  as  appropriate. 

Discussion  of  Comments 

Fifty-one  commenters  submitted 
comments  in  response  to  the  NPRM. 
The  commenters  included  trade  and 
professional  associations,  individual 
flight  attendants,  labor  organizations, 
part  121  and  135  operators,  public 
interest  groups,  a  government  agency,  a 
Member  of  Congress,  and  other 
indi\iduals.  Among  the  commenters 
were  the  Air  Line  Pilots  Association 
(ALPA);  the  Air  Transport  Association 
(ATA);  the  Allied  Pilots  Association 
jAPA);  the  American  Cyanamid 
Company;  AMR  Combs;  the  Coalition  of 
Flight  Attendant  Unions;  Delta  Airlines; 
Great  American  Airways;  the  National 
Air  Carrier  Association  (NACA);  the 
National  Transportation  Safety  Board 
(NTSB);  North  American  Airlines 
(NAA);  the  Regional  Airline  Association 
(RAA);  Southwest  Airlines  (SWA);  Sun 
Country  Airlines  (SCA);  Transport 
Workers  Union  Local  556  (TWU  Local 
556) — Southwest  Airlines;  and  flight 
attendants,  some  of  whom  are  employed 
by  America  West  AirUnes;  Continental 
Airlines.  Delta  Airlines,  and  Sun 
Country  Airlines. 

Commenters  addressed  general  and 
specific  issues  such  as  scheduled  versus 
unscheduled  operations;  the  apphcation 
of  flight  crewmember  flight,  duty,  and 
rest  requirements  to  flight  attendants; 
rest  period  requirements;  duty  period 
requirements;  augmented  crew 
requirements;  reserve  and  deadhead 
status  for  flight  attendants;  flight 
attendant  responsibility;  the  costs 
contained  in  the  initial  regulatory 
evaluation;  and  the  implementation 
period  for  this  final  rule.  Commenters 
c'co  aH.)-ossed  the  issues  of  flight 
attendant  latigue,  the  Industry  Study, 
international  versus  domestic 
operations,  part  125  oi>pralions,  and 


flight  attendant  duty  limitations  and  rest 
regulations  in  other  nations. 

Ovem'ew  of  the  General  Issues 

Thirty-nine  comments  addressed  the 
concept  of  regulating  flight  attendant 
duty  period  limitations  and  minimum 
"rest  period"  requirements.  Fourteen 
<x)mments  did  not  support  establishing 
flight  attendant  duty  period  Umitations 
and  rest  requirements  while  18 
comments  did  support  establishing  such 
limits  and  requirements  based  on 
certain  revisions  to  the  proposed  rule. 

The  commenters  who  supported 
regulating  flight  attendant  duty  period 
limitations  and  rest  requimnents 
included  ALPA.  APA,  The  Coalition  of 
Flight  Attended  Unions,  NTSB,  nine 
commenters  who  identified  themselves 
as  flight  attendants,  and  a  member  of 
Congress  who  strongly  supports  the 
comments  of  the  Coahtion  of  Flight 
Attendant  Unions.  The  commenters 
stated  that,  because  a  flight  attendant's 
primary  duties  are  safety  related, 
estabhshing  regulations  would  enhance 
public  safety. 

The  14  commenters  who  did  not 
support  the  NPRM  include  Great 
American  Airways.  RAA.  SCA,  and  nine 
commenters  who  identified  themselves 
as  flight  attendants.  Several  of  the 
commenters  who  identified  themselves 
as  flight  attendants  stated  that  the 
provisions  in  the  NPRM  would  limit  a 
flight  attendant's  opportimities  to  work 
extra  trips  and  that  flight  attendants  are 
capable  of  handling  safety  procedures 
and  emergencies  even  when  working 
longer  duty  periods. 

Specific  Issues 

Apply  Flight  Crewmember  Fhght,  Dutv. 
and  Rest  Requirements  to  Flight 
Attendants 

In  the  NPRM.  the  FAA  invited 
comments  on  the  possibilitv  of 
modif^'ing  the  proposed  rule,  as 
presented  in  the  NPRM,  to  add  an 
option  for  operators  to  either  follow  the 
proposed  duty  limitations  and  rest 
requirements  or  apply  flight 
crewmember  flight,  duty,  and  rest 
requirements  to  flight  attendants. 

Eleven  commenters  responded  to  the 
FAA's  request  for  comments.  Seven  of 
the  commenters  supported  the  option  to 
permit  operators  to  either  follow  the 
proposed  duty  limitations  and  rest 
requirements  or  applv  flight 
crewmember  requirements  to  flight 
attendants.  Three  commenters  opposed 
the  option.  Although  Delta  Air  Lines  did 
not  oppose  the  option,  it  expressed  no 
interest  in  exenrising  the  option. 

ATA,  Great  American  Airwavs, 
NAh::A.  RAA.  and  Southwest  Airlines 


agreed  that  operators  should  be 
permitted  to  apply  flight  crewmember 
requirements  to  flight  attendants.  ATA 
specified  that  applying  flight 
crewmember  requirements  should 
remain  an  option  at  the  operator's 
discretion.  Great  American  Airways. 
Horizon  Air.  NACA,  RAA,  and 
Southwest  Airlines  noted  that  there  are 
scheduling  and  economic  advantages  to 
using  the  same  set  of  rules  of  flight 
crewmembers  and  flight  attendants. 
The  Coalition  of  Flight  Attendant 
Unions  and  SCA  opposed  establishing 
the  option  to  permit  operators  to  apply 
flight  crewmember  flight,  duty,  and  rest 
requirements  to  flight  attendants.  The 
Coalition  of  Flight  Attendants  Unions 
stated  that  flight  crewmember  rules  do 
not  provide  adequate  protection  from 
fatigue.  SCA  noted  that,  if  this  option 
had  been  a  requirement  in  1992,  SC.^ 
would  have  had  to  hire  an  additional  20 
flight  attendants.  According  to  SCA.  the 
cost  burden  of  hiring  20  flight 
attendants  would  have  increased  SCA 
domestic  operating  costs  by  $1  75 
millitm. 

FAA  Response 

The  FAA  jecognizes  that  giving 
operators  the  option  to  apply  flight 
crewmember  flight,  duty,  and  rest 
requirements  to  flight  attendants 
provides  additional  scheduling 
flexibility  and  eliminates  the  need  for 
an  operator  to  have  two  sets  of 
scheduling  requirements  for  its  flight 
crewmembers  and  flight  attendants. 
This  provision  also  will  permit  flight 
attendants  on  such  operations  to  be 
scheduled  with  the  same  limitations  as 
the  flight  crewmembers.  Therefore,  the 
FAA  has  adopted  this  option,  which 
appears  in  §§  121.467(c)  and  135.273(f ) 
of  this  final  rule. 

If  an  operator  chooses  to  apply  flight 
crewmember  flight,  duty,  and  rest 
requirements  to  flight  attendants,  the 
operator  must  establish  written 
procedures  for  applying  the 
requirements  and  the  procedures  must 
be  approved  by  the  Administrator  and 
referenced  in  the  certificate  holder's 
operations  specifications.  The  written 
procedures  must  apply  to  all  flight 
attendants  used  in  the  certificate 
holders  operation.  In  addition,  written 
procedures  must  be  applied  to  the 
certificate  holder's  entire  operation. 
Certificate  holders  may  obtain  approval 
by  submitting  their  procedures  for 
preliminary  review  and  approval  to  the 
principal  operations  inspectors  assigned 
to  them  at  the  FAA  Flight  .Standards 
District  Offices  that  are  charged  with  the 
overall  inspection  of  their  operations. 
This  approval  process  is  similar  to  tlii<M' 
usixl  for  exit  seating  and  pas.sengrr 
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carry-on  baggage  requirements.  Because 
flight  crewmember  regulations  were 
designed  specifically  for  pilots,  FA  A 
approval  is  required  to  ensure  that  flight 
crewmember  rules  are  adequately 
applied  to  flight  attendants.  In  addition, 
the  written  procedures  for  domestic, 
flag,  and  supplemental  air  carriers  and 
for  commercial  operators  must  apply  the 
flight  crewmember  limitations 
contained  in  subparts  Q,  R,  or  S  of  part 
121,  except  for  the  provisions  for  on- 
board rest  facilities,  as  appropriate  to 
the  operation  being  conducted. 
Therefore,  operators  must  consider  the 
type  of  operation  being  conducted  for 
each  flight  segment  when  scheduling 
flight  attendants  according  to  the 
option. 

In  addition,  the  written  procedures  for 
estabUshing  duty  period  limitations  and 
rest  requirements  for  operators 
certificated  under  part  135  must  include 
the  limitations  contained  in  subpart  F, 
except  for  provisions  for  on-board  rest 
facilities,  as  appropriate  to  the  operation 
being  conducted.  Part  121  and  135 
certificate  holders  are  required  to 
provide  flight  attendants  on  aircrah 
with  certain  passenger  seating 
configurations  in  accordance  with 
§§  121.391, 135.107,  or  the  certificate 
holder's  operations  specifications,  as 
appropriate.  The  nimiber  of  fiight 
attendants  required  on  an  aircraft  to 
meet  the  provisions  of  §§121.391, 
135.107,  or  the  certificate  holder's 
operations  specifications,  whichever  is 
greater,  is  referred  to  as  the  minimum 
flight  attendant  crew  complement. 

Any  op«Btor  that  elects  the  option  to 
apply  flight  crewmember  flight,  duty, 
and  rest  requirements  to  fli^t 
attendants  and  has  established  written 
procedures  for  augmenting  the 
minimum  flight  crewmember 
complement  must  establish  procedures 
for  augmenting  the  minimum  flight 
attendant  complement.  The  augmenting 
procedures  must  be  based  on  the 
number  of  flight  crewmembers  assigned 
to  the  flight  that  is  in  addition  to  the 
minimum  flight  crevmiember 
complement  as  specified  in  the  aircraft 
type  certificate  data  sheet.  For  example. 
if  the  minimum  flight  crewmember 
complement  on  a  Boeing  747-300  is 
three,  as  specified  in  the  aircraft  type 
certificate  data  sheet,  an  operator  that 
schedules  fbur  flight  crev^rmembers  for 
an  extended  long-range  flight  will  be 
required  to  schedule  one  flight 
attendant  in  addition  to  the  minimum 
flight  attendant  crew  complement  that  is 
required  by  §§  121.391, 135.107.  or  the 
certificate  holder's  operations 
specifications.  For  example,  if  the 
operations  specifications  for  a  certain 
airplane  requires  8  flight  attendants,  and 


if  the  operator  adds  1  flight 
crewmember.  that  operator  would  be 
required  to  add  1  additional  flight    . 
attendant,  for  a  total  of  9  flight 
attendants. 

In  addition,  any  operator  that  elects 
the  option  of  applying  the  flight 
crewmember  flight,  duty,  and  rest 
requirements  to  flight  attendants,  must 
ensure  that  the  definition  of  "rest 
period"  in  this  final  rule  is  applied  to 
those  flight  attendants.  (See  the  detailed 
discussion  on  "Rest  Period 
Requirements"  and  "Reserve  Status. 
Stand-by  Status,  or  Similar 
Assignments"  in  this  final  rule.) 

Under  the  provision  for  applying 
flight  (lewmember  flight,  duty,  and  rest 
requirements  to  flight  attendants,  if  the 
Administrator  finds  that  revisions  to  the 
written  procedures  are  necessary  for  the 
continued  adequacy  of  the  procedures 
for  applying  flight  crewanember  flight, 
duty,  and  rest  requirements  to  flight 
attendants,  the  Administrator  will 
require  the  operator  to  make  necessary 
changes  within  30  days  after  being 
notified  by  the  Administrator.  In 
addition,  an  operator  may  petition  the 
Administrator  to  reconsider  the  notice 
to  change  the  procedures. 

This  procedure  for  requiring  changes 
is  consdstent  with  the  current  regulatory 
language  for  aircraft  inspection 
programs  and  pilot  training  programs 
contained  in  §§  91.415  and  121.405, 
respectively,  as  well  as  a  number  of 
other  regulations. 

Any  operator  that  establishes  written 
procedures  to  apply  the  flight 
crewmember  flight,  duty,  and  rest 
requirements  to  flight  attendants  and 
that  sidssequently  wishes  to  revise  this 
practice  and  schedule  flight  attendants 
according  to  the  duty  period  limitations 
and  re$t  requirements  in  §§  121.467  or 
135.273  must  amend  their  operations 
specifications  in  accordance  with 
§§  121,79(c)  and  135.17(b).  These 
sections  require  a  certificate  holder  to 
file  an  application  for  an  amendment  of 
operations  specifications  at  least  15 
days  before  the  effective  date  proposed 
by  the  applicant  for  the  amendment, 
unless  a  shorter  filing  period  is 
approved  by  the  Flight  Standards 
District  Office  charged  with  the  overall 
inspection  of  the  certificate  holder. 

Unscheduled  Operations 

The  NPRM  proposed  duty  period 
limitations  and  rest  requirements  for 
flight  attendants  in  all  domestic,  flag, 
supplemental,  and  commercial 
operations  conducted  under  part  121 
and  part  125,  and  in  all  operations 
conducted  under  part  135.  No  new 
requirements  for  operations  conducted 
under  part  91  were  proposed.  The  FAA 


received  comments  from  part  121  and 
135  operators  about  the  applicability  of 
the  proposed  requirements  to  certain 
unscheduled  operations.  Those 
cpmmenters  included  AMR  Combs. 
ATA.  American  Cyanamid  Company, 
Delta  Airlines,  Great  American  Airways, 
North  American  Airlines,  and 
Southwest  Airlines, 

ATA,  Delta  Air  fines.  North  American 
Airlines,  and  Southwest  Airlines  said 
that  the  proposed  duty  period 
limitations  and  rest  requirements 
should  not  apply  to  military  flights,  e.g.. 
Civil  Reserve  Air  Fleet  (CRAF)  and 
Military  Airlift  Command  (MAC).  ATA 
and  Southwest  Airiines  also  said  that 
special  charters  for  sports  teams  should 
be  excluded  from  duty  period 
limitations  and  rest  requirements. 
Commenters  stated  that  because  of  the 
short  notification  associated  with 
military  and  special  charters  it  would 
not  be  possible  to  obtain  a  waiver  from 
the  regulation  to  conduct  them.  North 
American  Airlines  stated  that  the 
proposed  requirements  should  not 
apply  to  flights  flown  to  remote 
destinations  on  a  weekly  or  ad  hoc 
basis. 

AMR  Combs  and  American  Cyanamid 
Company  believe  that  the  proposed 
requirements  should  not  apply  to 
operations  that  do  not  require  a  flight 
attendant.  AMR  Combs  stated  that  many 
unscheduled  operators  do  not  employ 
full-time  flight  attendants  and  that  a 
flight  attendant  may  serve  more  than 
one  certificate  holder. 

FAA  Response 

In  response  to  commenters  who  stated 
that  the  proposed  duty  period 
limitations  and  rest  requirements 
should  not  apply  to  military  flights  and 
special  charters,  this  final  rule  does  not 
except  military  or  special  charter 
operations  from  duty  period  limitations 
and  rest  requirements.  If  a  certificate 
holder  chooses  to  apply  the  flight 
crewmember  flight,  duty,  and  rest  time 
limitations  option  to  ffight  attendants 
when  conducting  miUtary  and  special 
charter  flights  to  retain  operational 
flexibility  by  scheduling  the  flight 
attendants  with  the  flight  crewmembers, 
§§  121.467(c)  and  135.272(c)  require 
that  the  flight  crewmember  flight,  duty, 
and  rest  requirements  option  be  applied 
to  all  flight  operations  conducted  by  the 
certificate  holder. 

In  response  to  AMR  Combs  and 
American  Cyanamid  Company,  the  FAA 
agrees  with  these  commenters.  The  final 
rule  will  not  apply  to  those  operations 
where  flight  attendants  are  not  required. 
However,  all  flight  attendants  who  are 
assigned  to  duties  in  an  aircraft  for 
operations  that  require  a  flight 
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attendant,  including  flight  attendants  in 
excess  of  the  minimum  flight  attendant 
crew  complement,  are  subject  to  duty 
limitations  and  rest  requirements. 

For  example,  an  operator  conducting 
operations  on  an  aircraft  with  19 
passenger  seats  or  less,  which  does  not 
require  a  flight  attendant  imder 
§  135.107,  will  not  be  required  to  meet 
flight  attendant  duty  period  limitations 
and  rest  requirements  for  flights 
conducted  on  that  aircraft.  However,  if 
the  operator's  operations  specifications 
state  that  the  operator  will  provide  a 
flight  attendant  for  flights  on  that 
aircraft,  then  the  operation  does  require 
a  flight  attendant.  Therefore,  for  any 
flight  attendant  assigned  to  flight  duties 
on  that  aircraft  the  certificate  holder  is 
required  to  meet  the  duty  period 
limitations  and  rest  requirements  of 
§135.273. 

Duty  Period  Limitations 

The  NPRM  proposed  limiting  flight 
attendant  duty  periods.  Proposed 
§§  121.466(a)  and  135.273(a)  defined  a 
duty  period  as  the  period  of  elapsed 
time  between  reporting  for  an 
assignment  involving  flight  time  and 
release  from  that  assignment  by  the 
certificate  holder.  The  NPRM  proposed 
that  the  time  be  calculated  using  either 
Coordinated  Universal  Time  or  the  local 
time  of  the  flight  attendant's  home  base. 

Eleven  commenters  submitted 
comments  supporting  or  recommending 
revisions  to  this  proposed  definition. 

Delta  Air  Lines,  Southwest  Air  Lines, 
and  TWU  Local  556  agreed  with  the 
FAA's  proposed  definition. 

ALPA,  APA,  and  the  Coalition  of 
Flight  Attendant  Unions  stated  that  duty 
periods  should  include  non-flight 
duties.  ALPA  noted  that  ground  duties 
can  be  as  fatiguing  as  flight  duties.  The 
Coalition  of  Fhght  Attendant  Unions 
recommended  that  the  definiaon  of  a 
duty  period  be  replaced  with:  "Any 
continuous  period  during  which  a  flight 
attendant  is  required  to  carry  out  any 
task  associated  with  the  business  of  an 
aircraft  operator." 

To  ensure  that  the  definition  of  duty 
period  explicitly  excludes  reserve 
status,  ATA  recommended  that  the 
following  phrase  be  added  to  the 
definition  of  duty  period:  "  'Duty 
period'  does  not  include  time  when  a 
flight  attendant  is  on  reserve  status 
assignment,  fi-ee  of  any  specifically     ^ 
assigned  duties  other  than  to  report  for 
a  flight  assignment  within  a  specified 
period  of  time,  pursuant  to  a  collective 
bargaining  agreement  or  company  work 
rules." 

In  addition  to  receiving  comments  on 
the  definition  of  a  duty  period,  the  FAA 
also  received  comments  on  the  duty 


period  Umitations  proposed  in  the 
NPRM.  The  NPRM  proposed  to  limit 
flight  attendant  duty  periods  based  on 
the  length  of  the  duty  period,  the 
number  of  flight  attendants  assigned  to 
a  crew,  and  the  amount  of  rest  following 
the  duty  period.  The  proposed  rule 
contained  provisions  (proposed 
§§  121.466(b)  and  135.273(b))  to 
prohibit  an  operator  from  assigning  a 
flight  attendant  to  a  scheduled  duty 
period  of  more  than  14  hours  unless 
certain  conditions  are  met.  An  operator 
would  be  allowed  to  assign  a  flight 
attendant  to  a  scheduled  duty  period  up 
to  20  hours,  if  the  operator:  (1)  Assigns 
flight  attendants  in  addition  to  the 
minimum  flight  attendant  complement; 
and  (2)  schedules  an  extended  rest 
period  following  the  duty  period. 
Thirteen  commenters  suomitted 
comments  on  issues  pertaining  to  flight 
attendant  duty  period  limits.  The 
comments  addressed  the  use  of 
"scheduled"  versus  "actual"  duty 
periods,  addressed  the  effect  of  the 
proposed  duty  limits  on  unscheduled 
operators,  made  recommendations  to 
the  proposals,  and  provided  proposed 
duty  period  limits. 

The  Coahtion  of  Flight  Attendant 
Unions,  Southwest  Airlines,  and  TWU 
Local  556  addressed  the  use  of 
"scheduled"  duty  periods  as  opposed  to 
"actual"  duty  periods.  Southwest 
Airlines  and'TWU  Local  556  agreed  that 
the  proposed  duty  period  hmitations 
should  be  "scheduled,"  not  "actual." 
TWU  Local  556  stated  that,  if  this 
flexibility  is  not  retained,  the  following 
would  occur:  (1)  Flight  attendants 
would  be  replaced  after  14  hours  of 
actual  duty,  which  inconveniences 
passengers  and  causes  delays  because  of 
the  need  to  locate  crew  replacements; 
(2)  reser\'es  would  be  placed  at  out 
stations;  (3)  crews  would  be  rerouted  to 
cover  flights  that  the  original  crews 
cannot  perform;  (4)  flight  attendants 
would  lose  days  off  and  have  their 
schedules  disrupted;  (5)  additional  costs 
for  crews  and  stramled  pa.ssengers 
would  be  incurred;  and  16)  aircnift 
ropositioning  would  be  required. 
However,  the  Coalition  st.ited  that  there 
is  no  justification  for  having  no  limit  on 
actual  hours  and  added  that  the  adual 
number  of  flight  attend<uit  duty  hours 
per  day  needs  to  be  limited. 

AMR  Combs  stated  that  srhedtiled 
duty  period  limitations  should  apply 
only  to  scheduled  operations  with  more 
than  19  passenger  seats. 

Four  commenters,  including  NAA, 
recommended  revisions  to  the  proposed 
duty  period  limitations.  NA.'^ 
recommended  that  a  layover  of  4  to  5 
hours  during  which  a  hotel  room  is 
provided  should  not  count  as  duty  time. 


Other  comments  recommended  limiting 
duty  to:  (1)  16  hours  in  24  hours  with 
1 1  hours  of  flight  time  in  domestic 
operations;  (2)  30  hours  in  5  days;  (3)  16 
hours  with  no  more  than  10  hours  of 
flight  time;  or  (4)  12  hours  for  flights 
with  multiple  stops. 

The  Coahtion  of  FUght  Attendant 
Unions  submitted  an  alternative 
proposal  to  the  NPRM  that  included 
duty  period  limitations.  This  altehiative 
divided  duty  period  limitations 
according  to  domestic,  international, 
and  long-range  flights.  The  Coalition's 
alternative  proposed  to  limit:  (1) 
Scheduled  duty  periods  on  domestic 
flights  to  no  more  than  14  hours  and 
actual  duty  periods  to  15  hoius;  (2) 
scheduled  duty  periods  on  Lntemational 
flights  to  no  more  than  16  hours  and 
actual  duty  periods  to  17  hours;  and  (3) 
actual  duty  periods  on  long-range  flights 
to  no  more  than  4  hours  greater  than  the 
scheduled  duty  time,  not  to  exceed  20 
hours.  The  Coalition  distinguished 
between  domestic  and  international 
duty  periods  and  stated  that  it 
reluctantly  includes  a  20-hour  duty 
period  for  long  range  international 
flights  to  accommodate  new  generation 
aircraft,  but  only  if  additional  rest  is 
provided. 

FAA  Response 

In  establishing  duty  period 
liniilations,  the  F.\.\  has  considered  a      ' 
variety  of  alternatives  submitted  by 
commenters.  including  the  proposals  to 
se!  different  limits  for  different  t>-pes  of 
opfTations.  In  an  effort  to  establish 
reouirements  that  are  conducive  to 
safety  and  compatible  with  air  carrier 
oper^nons.  the  FAA  also  has  reviewed 
cura^nt  industry  practices  used  to 
schetlule  flight  attendants.  To  provide 
thf  ujs'  complicated  method  of 
estal.ii.^hing  effective  limitations  for 
scheu.!lirg  duty  periods  for  flight 
attund,in;s.  the  F.AA  has  decided  to 
adopt  the  scheduled  duty  period 
limiJo'ions  as  proposed,  with  a  slight 
nii^difirtition  that  distinguishes  cosmetic 
and  iiir^rn.itiunal  scheduled  duty 

ptTit  ds. 

Ti-e  F.v.^  has  revised  the  definition  of 
a  d.ity  period  in  this  final  rule  to  state 
t.'iat  ;he  time  is  calculated  using 
Coordinaied  Universal  Time  or  local 
time  to  reflect  the  total  elapsed  time. 
The  phrase  'or  the  local  Ume  of  the 
fiig'.t  attendants's  home  base"  was 
replaced  with  "or  local  time"  to  be 
consistent  with  the  definition  of  a 
calendar  day.  The  FAA  has  determined 
that  any  time  zone  can  be  used,  as  long 
as  the  operator  is  consistent. 

Duty  period  limitations  are 
established  to  enhance  the  safety  of  the 
flying  public  by  ensuring  that  flight 
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attendants  do  not  become  overly 
fatigued  during  flight  assignments.  In 
addition,  the  duty  period  limitations  are 
designed  to  suit  all  operations  that 
require  flight  attendants  without 
imposing  a  significant  burden  on 
operators. 

In  response  to  the  Coalition  of  Flight 
Attendant  Unions,  the  final  rule  does 
not  provide  actual  duty  period 
limitations  because  such  provisions  may 
unreasonably  reduce  operational 
flexibility.  However,  the  final  rule 
requires  that  a  flight  attendant  "be 
given"  a  scheduled  rest  period  between 
scheduled  duty  periods,  i.e..  rest 
periods  must  be  provided.  Because  duty 
periods  are  scheduled  in  combination 
with  actual  rest  periods,  the  objective  of 
ensuring  the  flight  attendants  are 
provided  an  opportunity  to  be  rested 
will  be  met. 

After  further  review  of  the  Coalition 
comments  and  an  analysis  of  flight 
schedules,  the  FAA  finds  that  scheduled 
duty  periods  of  operations  wholly 
within  the  48  contiguous  states  and  the 
District  of  Columbia  should  not  be 
allowed  to  exceed  18  hours.  The  FAA  is 
not  aware  of  any  scheduled  duty 
periods  for  these  operations  that 
currently  do  exceed  18  hours.  However, 
duty  periods  that  contain  one  or  more 
flights  that  land  or  take  off  outside  the 
contiguous  48  states  and  the  District  of 
Columbia  may  extend  up  to  20  hours, 
provided  that  an  extended  rest  period  is 
scheduled  following  the  duty  period 
and  that  additional  flight  attendants  are 
assigned  to  each  flight  segment  in  the 
duty  period.  This  provision  will  allow 
air  carriers  to  conduct  extended  long- 
range  operations  with  new  generation 
aircraft.  Moreover,  sections 
121.467(b)(14)  and  135.273(b)(14)  will 
allow  a  flight  attendant  for  a  domestic 
air  carrier  to  continue  on  duty  beyond 
the  time  when  duty  would  normally 
terminate,  if  circumstances  exist  that  are 
unanticipated  and  beyond  the  control  of 
the  air  carrier  such  as  adverse  whether 
conditions).  This  same  exception  will 
apply  to  flag  and  supplemental 
operations. 

A  duty  period  as  defined  in  this  final 
rule  means  the  period  of  elapsed  time 
between  reporting  for  an  assignment 
involving  flight  time  and  release  from 
that  assignment.  In  response  to  ATA's 
recommendation  that  the  definition  of  a 
duty  period  should  state  that  a  duty 
period  does  not  include  the  time  when 
a  flight  attendant  is  assigned  to  reserve 
status,  the  FAA  refers  to  the  definition 
of  a  duty  period  in  §§  121.467(a)  and 
135.273(a)  of  the  final  rule,  which 
indicates  that  a  duty  period  does  not 
begin  until  a  flight  attendant  reports  for 
an  assignment  involving  flight  time. 


Reserve  status  is  discussed  in  further 
detail  under  the  heading  "Reserve 
Status,  Stand-by  Status,  or  Similar 
Assignments." 

In  response  to  NAA,  all  duty  period 
assignments,  including  those 
assignments  with  a  4-  to  5-hour  break  in 
duty  at  a  hotel,  must  be  assigned  within 
duty  period  limitations  and  must  meet 
minimum  rest  requirements.  The  FAA 
would  not  consider  this  to  be  a  break  in, 
or  cessation  of,  the  duty  period. 

In  response  to  AMR  Combs,  this  final 
rule  applies  to  operations,  both 
scheduled  and  unscheduled,  that 
require  flight  attendants.  Therefore, 
operators  are  not  required  to  meet  duty 
period  limitations  and  rest  requirements 
of  this  final  rule  for  operations  that  do 
not  require  a  flight  attendant. 

Duty  Period  Following  Reduced  Rest 

Sections  121.466(i)  and  135.273{i)  of 
the  NPRM  proposed  that  an  operator  be 
permitted  to  reduce  a  12-hour  rest 
period  to  10  hours  following  a  duty 
period  of  more  than  14  hours.  In 
conjunction  with  this  proposed 
provision,  the  FAA  also  proposed 
§§  121.466{j)  and  135.273(j),  which 
would  limit  the  scheduled  duty  period 
follov/ing  a  10-hour  reduced  rest  period 
to  less  than  14  hours. 

ATA,  Delta  Air  Lines,  and  NACA 
submitted  comments  on  limiting  duty 
periods  following  reduced  rest.  The 
commenters  recommended  that  the  FAA 
permit  an  operator  to  schedule  a  16- 
hour  duty  period  following  a  reduced 
rest  period  of  10  hours.  ATA  noted  that 
this  flexibility  is  needed  for 
international  operations. 

Delta  Air  Lines  also  recommended 
that  the  phrase  "14  or  more  hours" 
appealing  in  proposed  §§  121.466(j)  and 
135.273(j)  be  replaced  with  "no  more 
than  14  hours."  Delta  noted  that  the 
proposal  would  limit  the  duty  period 
following  reduced  rest  to  13  hours  59 
minutes. 

FAA  Response 

Sections  121.467(b)(9)  and 
135.273(b)(9)  of  the  final  rule  adopt  the 
provisions  as  proposed  in  §§  121.466(j) 
and  135.273(j)  of  the  NPRM,  except  that 
the  provisions  are  revised,  in  response 
to  Delta  Airlines'  comment,  so  that  an 
operator  may  not  schedule  a  flight 
attendant  for  a  duty  period  of  more  than 
14  hours  following  reduced  rest.  This 
revision  permits  an  operator  to  assign  a 
flight  attendant  to  a  duty  period  of  up 
to  and  including  14  hours  following  a 
reduced  rest  period  of  10  hours. 

The  FAA  does  not  agree  with  those 
commenters  that  state  that  an  operator 
should  be  allowed  to  schedule  a  16-hour 
duty  period  following  a  reduced  rest 


period  of  10  hours.  This  was  not 
proposed  in  the  notice  as  it  might 
promote  problems  of  cumulative  fatigue. 

Duty  Time  That  Exceeds  Scheduled 
Duty  Time  When  Beyond  the  Certificate 
Holder's  Control 

Sections  121.466(o)  and  135.273(o) 
proposed  that  a  flight  attendant  would 
not  be  considered  scheduled  for  duty  in 
excess  of  duty  time  limitations  if  the 
flights  to  which  the  flight  attendant  is 
assigned  are  scheduled  and  normally 
terminate  within  the  limitations  but, 
because  of  circumstances  beyond  the 
control  of  the  domestic,  flag,  or 
supplemental  air  carrier  or  commercial 
operator  (such  as  adverse  weather 
conditions),  are  not  at  tlie  time  of 
departure  expected  to  reach  their 
destination  within  the  scheduled  time. 

ALFA,  APA,  the  Coalition  of  Flight 
Attendant  Unions,  Southwest  Airlines, 
and  TW'U  Local  556  commented  on  this 
provision^ 

ALPA  and  APA  stated  that  the 
■  maximum  duty  period  limit  should  not 
be  exceeded  by  more  than  2  additional 
hours  regardless  of  circumstances 
beyond  the  control  of  the  operator.  . 

The  Coalition  of  Flight  Attendant 
Unions  stated  that  this  provision  is 
unacceptable.  The  Coalition  further 
stated  that  operators  consider  all  delays 
outside  their  control. 

Southwest  Airlines  and  TWU  Local 
556  stated  that  this  provision  should 
apply  to  a  flight  attendant  who  is 
reassigned  after  reporting  for  work  and 
the  reassignment  is  beyond  the 
operator's  control. 

FAA  Response 

The  FAA  has  adopted  this  provision 
as  proposed  so  that  air  carriers  will  not 
be  penalized  for  operational  delays  such 
as  those  due  to  weather  and  air  traffic 
control.  The  FAA  recognizes  that  delays 
are  costly  and  that  operators  avoid 
delays  whenever  possible.  Sections 
121.467(b)(14)  and  135.273(b)(14)  of  this 
final  rule  apply  to  flights  that  are 
assigned  and  scheduled  and  that 
normally  terminate  within  allowable 
duty  limitations.  However,  this 
provision  does  not  apply  to  operational 
delays  relating  to  flight  attendant 
staffing  problems.  A  flight  attendant's 
duty  period  begins  when  the  flight 
attendant  reports  for  a  flight  assignment 
and  ends  when  the  flight  attendant  is 
released  by  the  air  carrier.  Changes  to  a 
flight  attendant's  schedule  after  a  duty 
period  begins  must  be  made  in 
accordance  with  the  duty  period 
limitations  and  rest  requirements  set 
forth  in  this  final  rule.  In  addition,  if  a 
flight  attendant  reports  for  duty  and  is 
later  reassigned,  the  scheduled  duty 
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time  before  reassignment  must  be 
counted  as  part  of  the  total  duty  period. 

Example:  A  flight  attendant  is 
scheduled  for  a  13-hour  duty  period  on 
flight  staffed  with  the  minimum  cabin 
crew  complement.  The  duty  period 
consists  of  two  flight  segments — a  flight 
from  New  York  to  Frankfurt  followed  by 
a  flight  from  Frankfurt  to  Rome.  Because 
of  adverse  weather  conditions,  the  flight 
leaving  New  York  is  delayed  2  hours, 
causing  the  flight  attendant's  duty 
period  to  exceed  the  scheduled  14-hour 
duty  period  limitation.  Although  it  is 
apparent  at  the  time  of  departure  that 
the  flight  attendant's  duty  period  will 
exceed  14  hours,  completion  of  the 
assignment  will  still  comply  with  duty 
period  hmitations,  because  the  flight 
attendant  w^s  scheduled  and  assigned 
to  flights  that  normally  terminate  within 
the  allowable  duty  period  limitations. 

However,  if,  for  example,  the  flight 
attendant  is  reassigned  in  Frankfurt  to  a 
flight  to  Athens,  the  flight  attendant's 
revised  scheduled  duty  period  cannot 
exceed  a  total  of  14  scheduled  hours, 
unless  the  flight  attendant  crew  is    . 
augmented  in  accordance  with 
§§  121.467  (b)(4),  (b)(5),  or  (b)(6).  as 
appropriate,  and  each  flight  attendant  is 
given  the  minimum  required  rest.  The 
flight  attendant's  duty  period  did  not 
start  over  in  Frankfurt  because  of  the 
reassignment. 

Rest  Period  Requirements 

The  FAA  received  numerous 
comments  on  issues  related  to  the  rest 
requirements  proposed  in  the  NPRM. 
Commenters  addressed  issues  including 
the  definition  of  a  rest  period,        .^ 
scheduled  rest  versus  actual  rest, 
minimum  rest,  reduced  rest,  subsequent 
rest,  relief  from  duty  in  air 
transportation  and  air  commerce  for  24 
consecutive  hoiurs  of  rest  in  any  7 
consecutive  calendar  days,  and  on- 
board rest  requirements. 

The  NPRM  defined  a  rest  period  as 
the  period  when  a  flight  attendant  is 
free  of  all  restraint  or  duty  for  a 
domestic,  flag,  or  supplemental  air 
carrier  or  commercial  operator  and  is 
free  of  all  responsibiHty  for  work  or 
duty  should  the  occasion  arise.  ATA, 
the  Coalition  of  Flight  Attendant 
Unions,  and  Southwest  Airlines 
recommended  revisions  to  the 
definition  of  rest  period.  The  comments 
submitted  by  ATA  and  the  Coalition  of 
Flight  Attendant  Unions  addressed 
reserve  status  in  their  recommended 
definitions  of  rest.  Southwest  Airlines 
stated  that  the  definition  of  rest  period 
should  be  defined  as  actual  hours  of 
rest,  not  scheduled  hours  of  rest.  Two 
commenters,  including  Delta  Airlines, 


agreed  with  the  definition  of  rest  period 
as  proposed  in  the  NPRM. 

The  NPRM  propmsed  requirements  for 
scheduling  rest  and  reduced  rest 
periods.  Sections  121.466  (c)  and  (h) 
and  135.273  (c)  and  (h)  of  the  NPRM 
proposed  requiring  that  a  flight 
attendant  scheduled  for  14  hours  or  less 
of  duty  be  given  9  consecutive  hours  of 
rest,  and  that  a  flight  attendant 
scheduled  for  more  than  14  hours  but 
less  than  20  hours  be  given  12 
consecutive  hours  of  rest.  Proposed 
§§  121.466  (d)  and  (i)  and  135.273  (d) 
and  (i)  proposed  permitting  an  air 
carrier  or  commercial  operator  to  reduce 
these  rest  periods  to  8  and  10 
consecutive  hours,  respectively.  Three 
commenters  (Southwest  Airlines,  T\VU 
Local  556,  and  T\VU  of  America) 
supported  the  minimum  rest 
requirements  proposed  in  the  NPRM 
and  also  indicated  that  the  rest 
requirements  should  not  be  increased. 

The  RAA  expressed  concern  that  the 
requirement  to  provide  9  hours  of  rest 
for  duty  periods  of  more  than  1 4  hours 
imphes  that  a  flight  attendant  who 
reports  for  a  flight  that  is  canceled  is 
required  to  receive  9  hours  of  rest  before 
the  next  duty  period  begins. 

Commenters,  including  AP.A  and 
individual  flight  attendants,  indicated 
that  the  actual  time  available  for  rest 
during  a  rest  period  is  often  less  than 
the  scheduled  rest  period  and  may  be  as 
much  as  2  to  3V2  hours  less  than  the 
number  of  hours  scheduled  in  the  rest 
period.  The  commenters  stated  that  this 
often  occurs  because  of  time  lost  due  to 
assisting  passengers  in  deplaning,  travel 
to  and  from  a  rest  facility,  and  other 
activities  such  as  eating.  One 
commenter  stated  that  it  may  take  35 
minutes  to  1  hour  for  passengers  to 
deplane,  for  the  crew  to  gather  its 
belongings,  and  for  travel  to  the  hotel; 
1  hour  to  eat;  and  1  to  l'/2  hours  to 
prepare  for  duty  again  and  travel  back 
to  the  airport. 

The  FAA  received  several  alternatives 
to  the  proposed  rest  requirements.  AP.A 
recommended  that  a  flight  attendant 
scheduled  for  a  duty  period  of  14  hours 
or  less  be  given  a  scheduled  rest  period 
of  at  least  10  consecutive  hours.  The  rest 
period  could  be  reduced  but  not 
scheduled  as  a  reduced  rest  period  as 
long  as  the  rest  period  is  reasonably 
calculated  to  provide  8  consecutive 
hovirs  at  a  suitable  rest  facility  and  the 
flight  attendant  is  provided  a 
subsequent  rest  period  of  at  least  11 
consecutive  hours.  Under  the  APA 
proposal,  scheduled  rest  periods  and 
reduced  rest  periods  would  have  to 
occur  during  the  24-hour  period 
preceding  the  scheduled  end  of  a  duty 
period.  APA  recommended  that  a  flight 


attendant  scheduled  for  a  duty  period  of 
more  than  14  hours  but  no  more  than  18 
hours  be  given  a  scheduled  rest  period 
of  at  least  12  consecutive  hours.  This 
rest  period  could  not  be  reduced  and 
must  occur  after  the  completion  of  the 
scheduled  duty  period  and  immediately 
prior  to  the  commencement  of  the 
subsequent  duty  period.  The  Coalition 
of  Flight  Attendant  Unions  proposed 
rest  requirements  based  on  domestic 
and  international  operations  (see  the 
discussion  of  Domestic  and 
International  Operations).  The  Coalition 
of  Flight  Attendant  Unions'  proposal 
recommended  a  minimum  of  10  hours 
of  rest  following  domestic  flights,  12 
hours  of  rest  following  international 
flights,  and  a  rest  period  equal  to  twice 
the  scheduled  flight  time  for  long-range 
international  flights.  The  Coalition  of 
Flight  Attendant  Unions'  proposal  did 
not  include  a  provision  for  reduced  rest 
RAA  requested  that  minimum  rest 
requirements  for  flight  attendants  be 
aligned  with  flight  crewmember 
requirements.  One  commenter  suggested 
that  a  rest  period  should  be  at  least  9'i 
hours  at  a  hotel  or  12  hours  from  the 
time  of  release  to  the  beginning  of  the 
next  report.  Another  commenter  stated 
that  the  proposed  minimum  subsequent 
rest  is  satisfactory  for  domestic  flights 
but  not  realistic  for  international  flights 
The  commenter  suggested  that  the  rest 
period  following  international  flights 
should  be  24  hours. 

Several  commenters  recommended 
that  the  FAA  establish  provisions  for 
on-board  rest.  APA  recommended  that  a 
domestic,  flag,  or  supplemental  air 
carrier  or  commercial  operator  be 
permitted  to  assign  a  flight  attendant  to 
a  scheduled  duty  period  of  more  than  14 
hours,  but  no  more  than  16  hours,  if  the 
inflight  duties  assigned  to  flight 
attendants  by  the  air  carrier  or 
commercial  operator  were  such  that 
each  of  the  cabin  crew  could  be  free  of 
all  duty  for  "25  percent  of  the  scheduled 
block  time  less  1  hour."  APA  stated  that 
reclining  seats  suitable  for  rest  reserved 
for  25  percent  of  the  assigned  attendant 
complement  would  have  to  be  available 
throughout  the  flight.  APA  also 
recommended  that  a  domestic,  flag,  or 
supplemental  air  carrier  or  commercial 
operator  be  permitted  to  assign  a  flight 
attendant  to  a  scheduled  duty  i>eriod  of 
more  than  16  hours,  but  no  more  than 
18  hours,  if  the  inflight  duties  assigned 
to  flight  attendants  by  the  air  carrier  or 
commercial  operator  were  such  that 
each  of  the  cabin  crew  could  be  free  of 
all  duty  for  "33  percent  of  the  schedided 
block  time  less  1  hour."  APA  added  that 
reclining  seats  suitable  for  rest  reserve  I 
for  33  percent  of  tho  assigned  attend;ii.i 
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compIemeDt  would  have  to  be  available 
throughout  the  flighL  The  Coalition  of 
Flight  Attendant  Unions  reccMnmended 
that  a  Ebght  attendant  be  provided  at 
least  1  hour  of  continuous  rest  for  any 
flight  segotent  scheduled  for  8  or  more 
hours  of  flight  time,  and  that  a 
passenger  seat  or  bunk  be  assigned  for 
crew  rest. 

FAA  Response 

This  final  rule  adopts  the  definition  of 
rest  period  and  the  minimum  rest 
requirements  as  proposed  in  the  NPRM. 
The  FAA  has  considered  the  veirious 
rest  requirement  alternatives  proposed 
by  commenters  and  has  determined  that 
the  rest  requirements  proposed  in  the 
NPRM  and  adopted  in  this  final  rule  are 
adequate  to  ensure  that  flight  attendants 
are  provided  the  opportunity  to  be 
sufficiently  rested  to  perform  their 
routine  and  emergency  safety  duties 
without  imposing  a  significant  burden 
on  operators.  A  discussion  of  the 
comments  recommending  that  reserve 
status  be  addressed  in  the  definition  of 
rest  is  contained  under  the  heading, 
"Reserve  Status,  Stand-by  Status,  or 
Similar  Assignments." 

In  response  to  Southwest  Airlines' 
comment  that  rest  should  be  "actual" 
hours  of  rest  and  not  "scheduled,"  the 
FAA  considers  that  the  oppOTtunity  to 
rest.^s  provided  by  the  rest  period,  to 
be  "actual"  rest.  As  proposed  in  the 
NPRM.  this  final  rule  requires  that  a 
flight  attendant  "be  given"  a  scheduled 
rest  period.  This  provision  makes  the 
operator  responsible  for  ensuring  that  a 
flight  attendant  is  scheduled  for  and 
receives  the  scheduled  rest  period.  The 
FAA  recognizes  that  how  the  flight 
attendant  utilizea  this  rest  period  cannot 
be  regulated.  Requiring  operators  to 
schediUe  rest  periods  ensures  that  flight 
attendants  know  in  advance  when  rest 
periods  will  occur  and  that  they  will  be 
of  a  specified  duration. 

A  minimum  rest  period  of  9 
consecutive  hours  is  reqtured  for  all 
duty  period  assignments  of  14  hours  or 
less,  unless  the  rest  period  is  reduced  in 
accordance  with  $  121.4e7(b)(3)  or 
§  135.273(b)(3).  A  flight  attendant  who 
reports  for  duty  to  find  that  the  flight 
has  been  cancried  would  have  begun  a 
duty  period  and  would  require 
minimum  rest  However,  in  response  to 
RAA's  concern,  a  carrier  could  either 
keep  the  flight  attendant  on  duty  for 
reassignment  or  release  the  flight 
attenttent  for  a  complete  rest  period. 

Rest  periods  are  required  to  occiir 
between  the  completion  of  a  scheduled 
duty  period  and  the  oomniencement  of 
A  subsequent  duty  period. 
Consequei^y,  this  final  rule  does  not 
require  that  a  required  rest  period  be 


given  immediately  prior  to  a  flight 
assignment.  Because  duty  periods  are 
defined  as  assignments  involving  flight 
time,  a  rest  period  is  not  required 
following  assignments  that  do  not 
involve  flight  time,  such  as  training  or 
ground  duty  assignments. 

In  response  to  commenters  who 
indicated  that  the  actual  time  available 
to  rest  is  typically  less  than  scheduled 
rest,  the  FAA  considers  a  flight 
attendant  to  be  free  of  all  restraint  or 
duty  upon  release  from  an  assignment 
involving  flight  time.  The  FAA 
understands  that  the  time  available  for 
sleep  during  a  rest  period  may  vary 
depending  on  the  amount  of  time  a 
flight  attendant  spends  in  other 
activities  during  the  rest  period.  The 
FAA  also  recognizes  that  it  cannot 
compel  a  flight  attendant  to  use  rest 
periods  for  actual  rest. 

Additionally,  this  final  rule  regulates 
the  frequency  and  duration  of  required 
rest  periods.  This  final  rule  does  not 
regulate  the  quality  of  rest  facilities  nor 
does  it  require  certificate  holders  to 
provide  on-board  rest  for  flight 
attendants. 

Reduced  Rest 

Sections  121.466  (d)  and  (i)  and 
135.273  (d)  and  (i)  of  the  NPRM 
included  provisions  for  operators  to 
schedule  8-hour  and  10-hour  reduced 
rest  periods  in  conjunction  with  certain 
scheduled  duty  period  limitations. 
ALPA  stated  that  a  rest  period  should 
never  be  scheduled  for  less  than  10 
consecutive  hours.  However.  ALPA 
believes  that  it  may  be  permissible  for 
an  operator  to  reduce  a  rest  period  to 
less  than  10  hours  because  of 
circumstances  beyond  the  control  of  the 
certificate  holder.  APA  opposed  the 
concept  of  reduced  rest  and  stated  that 
an  air  carrier  or  commercial  Operator 
should  not  be  permitted  to  schedule  a 
reduced  rest  period. 

FAA  Response 

The  FAA  has  adopted  the  reduced 
rest  provisions  as  proposed.  This  final 
rule  permits  an  air  carrier  or  commercial 
operator  to  schedule  a  flight  attendant 
for  reduced  rest.  However,  no  flight 
attendant  will  receive  a  rest  period  of 
less  than  8  hours.  This  provision 
enables  operators  to  retain  a  certain 
degree  of  scheduling  flexibility.  The 
reduced  rest  provision  is  adopted  in 
conjunction  with  the  requirement  to 
schedule  a  longer  rest  period 
subsequent  to  an  8-  or  10-hour  reduced 
rest  period.  Together,  these  provisions 
prevent  a  flight  attendant  from  being 
assigned  two  consecutive  reduced 
minimum  rest  periods  and  are  designed 
to  protect  flight  attendants  by 


minimizing  the  effects  of  ctunulative 

fatigue. 

24-Consecutive-Hour  Rest  Period  During 
Any  7  Consecutive  Calendar  Days 

Sections  121.466(n)and  135.273(n)  of 
tile  NPRM  proposed  that  a  certificate 
holder  be  required  to  relieve  a  flight 
attendant  engaged  in  air  transportation 
or  air  commerce  fiT>m  all  further  duty 
for  at  least  24  consecutive  hours  during 
any  7  consecutive  calendar  days.  For* 
convenience,  hereafter,  this  requirement 
will  be  referred  to  as  the  24-hour-in-7- 
day  rest  requirement.  Proposed 
§§'l21.466(a)  and  135.273(a)  of  the 
NPRM  defined  a  calendar  day  as  the 
period  of  elapsed  time,  using 
Coordinated  Universal  Time  or  local 
time,  that  begins  at  midnight  and  ends 
24  hours  later.  Labor  organizations, 
operators,  and  an  association 
commented  on  the  proposed  24-hour-in  • 
7-day  rest  requirement. 

Several  of  the  comments  submitted 
included  discussion  of  the  term 
"calendar  day."  ATA  stated  that  the 
term  "calendeu*  day"  is  confusing 
because  it  is  unclear  on  which  day  an 
assigiunent  begins  or  ends.  APA  stated 
that  the  term  calendar  day  should 
specify  that  the  local  time  used  is  that 
of  the  flight  attendant's  home  base.  In 
the  Coalition  of  Flight  Attendant 
Unions'  alternative  to  the  NPRM,  the 
Coalition  deleted  the  definition  of  the 
term  "calendar  day"  but  retained  the 
provision  for  24  consecutive  hours  of 
rest  in  7  consecutive  calendar  days. 

ATA  and  I>elta  Air  Lines 
recommended  that  the  FAA  revise  the 
proposed  24-hour-in-7-day  rest 
requirement  by  replacing  the  phrase 
"every  7  consecutive  calendar  days" 
with  the  phrase  "every  168-consecutive* 
hour  period." 

Southwest  Airlines  and  TWU  Local 
556  requested  that  the  final  rule  permit 
a  flight  attendant  to  volimtarily  waive 
the  24-hour-in-7-day  rest  requirement  in 
order  to  be  able  to  work  extra  hours. 
Southwest  Airlines  states  that,  if  flight 
attehdants  cannot  waive  this  provision. 
Southwest  would  be  required  to  hire  an 
additional  100  flight  attendants  at  an 
initial  cost  of  $710,000  and  an  aiunial 
recurring  cost  of  $660,000.  TWU  Local 
556  stated  that  they  applied  this 
provision  to  a  sample  of  13  flight 
attendant  schedules iw  FeiMTiary  1993. 
According  to  TWU  Local  556,  if  the  13 
flight  attendants  were  not  permitted  to 
fly  their  schedule,  which  had  been 
altered  to  include  extra  flights,  each 
flight  attendant  would  have  tost  $11,063 
in  extra  annual  income.  The  total  lost 
income  for  2,200  flight  attendants 
would  be  $24  milUon. 
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ATA  and  Delta  Air  Lines 
recommended  that  the  FAA  include  a 
provision  in  the  final  rule  similar  to  a 
statement  included  in  the  preamble  to 
the  NPRM  that  indicated  that  the 
requirement  for  a  24-consecutive-hour 
rest  period  in  any  7  consecutive 
calendar  days  could  be  postponed  under 
certain  circimistances. 

AMR  Combs  and  American  Cyanamid 
Company  noted  that  current 
§§  135.267(0  and  135.269(d)  require 
unscheduled  operators  to  provide  flight 
crewmembers  with  at  least  13  rest 
periods  of  at  least  24  consecutive  hours 
in  each  calendar  quarter.  AMR  Combs 
stated  that  the  24-hour-in- 7-day  rest 
requirement  proposed  in  the  NPRM 
only  should  apply  to  scheduled 
operations.  American  Cyanamid 
Company  suggested  that  flight 
attendants  could  be  required  to  meet 
pilot  weekly  rest  requirements  as  an 
alternative. 

Other  comments  submitted  included: 
(1)  A  recommendation  by  TWU  Local 
556  that  the  FAA  could  require  four  24- 
hour  breaks  in  30  days  or  require  a  12- 
hour  rest  preceding  the  seventh  duty 
day;  and  (2)  a  Carnival  Airlines  flight 
service  schedule  indicating  that  a  flight 
attendant  had  been  scheduled  for  11 
consecutive  days  of  duty  without 
receiving  a  24-consecutive-hout  rest 
period. 

FAA  Response 

The  24-hour-in-7-day  rest  requirement 
is  designed  to  supplement  daily  rest 
requirements  and  to  ensure  that  flight 
attendants  receive  the  opportunity  to 
obtain  adequate  rest.  The  FAA  proposed 
the  definition  of  a  calendar  day  to 
provide  a  unit  of  measure  that  could  be 
used  to  determine  whether  the  24-hour- 
in-7-day  rest  requirement  is  met.  In 
response  to  ATA's  concern  that  the  term 
"calendar  day"  causes  confusion,  the 
FAA  refers  to  the  definition  of  "calendar 
day"  in  §§  121.467(a)  and  135.273(a)  of 
the  final  rule,  which  indicates  that  a 
calendar  day  begins  at  midnight  and 
ends  24  hours  later  at  the  next  midnight. 
"Seven  consecutive  calendar  days"  as 
used  in  §§  121.467  and  135.273  of  this 
final  rule  means  a  period  of  7 
consecutive  days  beginning  at  midnight 
on  the  first  day  and  ending  at  midnight 
7  days  later.  In  response  to  APA's 
recommendation  that  the  definition  of 
calendar  day  specify  that  the  local  time 
be  that  of  the  flight  attendant's  home 
base,  the  FAA  has  determined  that  any 
time  zone  can  be  used  to  determine 
whether  the  24-hour-in-7-day  rest 
requirement  is  met,  as  long  as  the  carrier 
is  consistent.  In  other  words,  a 
certificate  holder  may  not  manipulate 
the  use  of  time  zones  when  calculating 


7  consecutive  calendar  days  so  as  to 
vary  the  number  of  hours  that  comprise 
any  7  consecutive  calendar  days. 

The  FAA  has  considered  the 
commenters'  request  to  replace  the 
proposed  7  consecutive  calendar  days 
with  a  168-consecutive-hour  j)eriod. 
The  FAA  notes  that  the  NPRM  used 
language  consistent  with  the  language 
contained  in  the  current  flight 
crewmember  flight  time  fimitations  rule. 
The  FAA  has  decided  that  it  should  not 
introduce  at  this  final  rule  stage  an 
inconsistency  between  the  fli^t 
crewmember  flight  time  limitations  rule 
language  and  the  flight  attendant  duty 
period  limitations  and  rest  requirements 
rule  language.  The  FAA  will  consider 
whether  rulemaking  should  be  initiated 
to  replace  7  consecutive  calendar  days 
with  168-consecutive-hours. 

The  FAA  has  reviewed  requests  to 
permit  flight  attendants  to  voluntarily 
waive  the  24-hour-in-7-day  rest 
requirement.  The  FAA  has  not  included 
that  alternative  in  this  final  rule  because 
the  purpose  of  requiring  24  consecutive 
hours  free  fi-om  duty  in  any  7 
consecutive  calendar  days  is  to  ensure 
that  flight  attendants  receive  the 
opportunity  to  obtain  adequate  rest.  As 
with  rest  requirements  following 
reduced  rest,  the  requirement  for  24 
consecutive  hours  of  rest  in  any  7 
consecutive  calendar  days  is  designed  to 
protect  flight  attendants  by  minimizing 
the  effects  of  cumulative  fatigue. 

In  response  to  comments  received 
fi-om  ATA  and  Delta  Airlines,  the  FAA 
has  determined  that  it  is  not  necessary 
to  include  in  this  final  rule  provisions 
for  permitting  the  24-hour-in-7-day  rest 
requirement  to  be  delayed.  This  final 
rule  imposes  restrictions  for  flight 
attendants  that  parallel  the  restrictions 
that  currently  exist  for  flight 
crewmembers.  The  absence  of 
provisions  to  permit  the  24-hour-in-7- 
day  rest  requirement  to  be  delayed  does 
not  preclude  a  flight  attendant  from 
completing  a  duty  period  assignment 
that  has  extended  into  the  seventh 
calendar  day  because  of  a  delay  that  is 
beyond  the  control  of  the  operator.  In 
addition,  the  24-hour-in-7-day  rest 
requirement  may  be  delayed  for  reasons 
such  as  deadheading,  assignment  to 
training,  and  others.  However,  if  the 
requirement  is  delayed,  the  flight 
attendant  must  be  given  the  24- 
consecutive-hour  rest  period  before 
beginning  any  subsequent  duty  period 
assignment. 

In  response  to  unscheduled  operators, 
the  FAA  notes  that  unscheduled  part 
135  operators  conducting  operations 
that  require  flight  attendants  have  the 
option  to  apply  the  flight  crewmember 
flight  time  limitations  to  flight 


attendants  instead  of  using  the  duty 
period  limitations  and  rest  requirements 
contained  in  this  final  rule.  Sections 
135.267(f)  and  135.269(d)  require 
certificate  holders  to  provide  each  flight 
crewmember  with  at  least  1 3  rest 
periods  of  al  least  24  consecutive  hours 
each  in  each  calendar  quarter.  Among 
other  requirements,  operators  that 
choose  to  apply  flight  crewmember 
requirements  to  flight  attendants  would 
be  required  to  provide  flight  attendants 
with  at  least  13  rest  periods  of  at  least 
24  consecutive  hours  in  each  calendar 
quarter  instead  of  relief  from  duty  for  24 
consecutive  hours  every  7  consecutive 
calendar  days. 

Comments  on  the  costs  associated 
with  the  24-hour-in-7-day  rest 
requirement  are  addressed  in  the 
Regulatory  Evaluation  Summary. 

Compensatory  Rest  Periods 

Although  there  was  no  specific 
proposed  in  the  notice,  the  FAA 
requested  comments  on  the  feasibility  of 
establishing  compensatory  rest  periods 
for  flight  attendants  when  scheduled 
duty  periods  are  exceeded.  ATA,  the 
Coalition  of  Flight  Attendant  Unions, 
and  Delta  Air  Lines  opposed  the 
establishment  of  compensatory  rest 
periods. 

FAA  Response 

In  response  to  the  comments 
submitted,  the  FAA  will  not  mandate 
compensatory  rest  periods  in  this  final 
rule.  The  FAA  has  determined  that 
compensatory  rest  is  not  necessary, 
because  the  duty  period  fimitations  and 
rest  requirements  contained  in  this  final 
rule  ensure  that  flight  attendants  receive 
the  opportunity  to  be  adequately  rested 
to  perform  safety  duties. 

Reserve  Status,  Stand-by  Status,  or 
Similar  Assignments 

The  FAA  recognizes  that  current 
industry  practice  varies  with  regard  to 
the  use  of  these  terms  and  their 
relationship  to  duty  or  rest.  In  the 
NPRM,  the  FAA  requested  comments  on 
the  most  appropriate  way  to  address 
reserve  status,  stand-by  status,  or  a 
similar  assignment.  The  FAA  received 
13  comments,  primarily  from  air  carrier 
associations  and  labor  organizations. 
Commenters  described  different  types  of 
reserve  status  and  suggested  situations 
when  reserve  should  be  considered  duty 
or  rest. 

ATA  recommended  adding  the 
following  phrase  to  the  definition  of  rest 
period:  "except  that  reserve  status 
assignments  shall  be  considered  'rest' 
for  piuposes  of  this  rule,  provided  that 
the  only  work-related  restriction  shall 
be  to  report  for  a  flight  assignment 
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within  •  specified  period  of  time 
pursuant  to  a  coUectiv«  bargaining 
agreement  or  company  work  rules."  The 
Coalition  of  Fbght  Attendant  Unions 
reooounended  Uiat  the  definition  of  rest 
period  be  raviaed  to  "the  time  period 
free  of  all  restraint  or  duty  from  a 
domettic.  flag,  or  supplemental  air 
carrier  or  commercial  operator  and  free 
of  all  responsibility,  or  interruption  by. 
work  or  duty." 

in  addition,  conunenters  indicated 
that  different  types  of  reserve  status 
including  "call-in"  reserve  and  "on- 
call"  reserve  are  commonly  foimd  in  the 
aviation  industry.  As  described  by 
commenters.  call-in  reserve  requires 
that  a  flight  attendant  contact,  or  be 
available  to  be  contacted  by.  the 
operator  at  designated  times  for  flight 
assignments.  The  commenters  added 
that  on-call  reserve  typically  requires 
that  a  flight  attendant  be  available  for  an 
assignment  on  short  notice  (usually 
within  1  hour)  if  contacted  by  the 
operator. 

A  majority  of  the  commenters  on  this 
issue  discussed  whether  reserve  status 
should  be  ouisidered  rest.  ATA,  NACA, 
and  Southwest  Airlines  stated  that  the 
time  a  flight  attendant  is  assigned  to 
reserve  status  and  is  not  assigned  to  a 
duty  period  should  be  considered  rest 
for  the  purpose  of  meeting  the  24-hour- 
in-7-day  rest  requirement  proposed  in 
§  121.466(n)  of  the  NPRM.  RAA  stated 
that  the  type  of  reserve  in  which  a 
person  must  contact  the  company  for 
future  assignments — rather  than  being 
available  for  an  assignment  on  short 
notice — should  be  considered  rest 
because  it  is  free  of  all  duty  except  for 
the  possibihty  of  communication  with 
the  operators.  Two  individual 
commenters  stated  that  the  time  a  flight 
attendant  spends  on  reserve  should  not 
be  considered  rest. 

Four  of  the  commenters,  including 
ATA,  Delta  Air  Lines,  and  RAA, 
commented  on  whether  reser\'e  status 
should  be  considered  part  of  a  duty 
period.  ATA  and  Delta  Air  Lines  stated 
that  the  time  a  flight  attendant  spends 
on  reserve  should  not  be  considered  a 
duty  period.  ATA  noted  that,  if  reserve 
is  considered  duty,  oj>erators  will  need 
to  increase  staff  by  20  to  30  percent. 
ATA  estimates  that  the  annual  cost 
would  be  $100  to  Si  30  miUion  for 
salaries,  benefits,  and  associated 
training  and  administrative  costs.  Delta 
Air  Lines  expressed  concern  that  if  "ob- 
call"  reserve  is  considered  duty,  flight 
attendants  would  request  at-home  pay. 
RAA  stated  that  the  type  of  reserve  in 
which  a  perstMi  is  expected  to  report  on 
short  notice  should  be  ccMisidered  duty. 
T\VU  Local  556  stated  that  duty  time  for 
J  reserve  fbght  attendant  should  be 


calculated  from  actual  report  tin>e  to 
release  time  for  a  flight  assignment. 

FAA  Response 

In  response  to  the  conunenters  who 
stated  that  reserve  status  should  be 
considered  rest,  the  FAA  notes  that  the 
time  dining  which  a  flight  attendant  is 
responsible  for  contacting  a  certificate 
holder  or  for  being  available  to  be 
contacted  by  a  certificate  holder  for  an 
assignment  (e.g..  reserve  or  stand-by 
status)  dees  not  meet  any  rest  period 
requirements,  because  the  FAA  has 
defined  a  rest  period  as  free  of  all 
restraint  or  duty  and  free  of  all 
responsibility  for  work  or  duty  should 
the  occasion  arise. 

Specifically  in  response  to  ATA's, 
NACA's,  and  Southwest  Airlines' 
suggestions  that  reserve  assignments 
should  felfill  the  24-hour-in-7-day  rest 
requirement  if  no  duty  period  is 
assigned,  the  FAA  reit^ates  that  rest 
period  requirements  are  not  met  when 
a  flight  attendant  is  assigned  to  reserve 
status  even  if  the  flight  attendant  is  not 
given  a  duty  period  assignment.  A  duty 
period,  as  defined  in  this  final  rule,  does 
not  begin  until  a  flight  attendant  reports 
for  an  assignment  involving  flight  time. 
For  e.xample.  a  flight  attendant  who  has 
been  ass^ed  to  reserve  status  for  24 
hours  but  has  not  reported  for  a  duty 
period  assignment  during  that  time  will 
not  have  satisfied  the  24-hoiu'-in-7-day 
rest  requlrranent.  The  rest  requirement 
is  not  satisfied,  because  the  reserve 
assignment  is  a  restraint  and  includes 
present  responsibility  for  work  as  a 
flight  attendant  if  the  occasion  arises. 

Some  tommenters  stated  that  reserve 
status  should  not  he  restricted  by  duty 
period  requirements.  The  FAA  refers  the 
commenters  to  the  definition  of  duty 
period  in  §§  121.467(a)  and  135.273(a) 
of  the  final  rule,  the  first  sentence  of 
which  reeds:  "Duty  period  means  the 
period  of  elapsed  time  between 
reporting  for  an  assignment  involving 
flight  time  and  release  from  that 
assignment.*  *   *"  It  should  be  clear 
that  reserve  status  alone  does  not  meet 
the  definition  of  duty  period.  On  the 
other  hand.  It  also  should  be  clear  that 
reserve  status  may  not  be  performed 
during  a  rest  period.  The  definition  of 
rest  period  in  §§  121.467(a)  and 
135.273(b)  of  the  final  rule  states  that 
"Rest  period  means  the  time  period  fiiee 
of  all  restraint  or  duty  for  a  domestic, 
flag,  or  supplemental  air  carrier  or 
commercial  operator  and  free  of  all 
responsibility  for  work  or  duty  should 
the  occasion  arise." 

Augmented  Cabin  Crews 

This  final  rule  permits  operators  to 
schedule  flight  attendants  for  duty 


periods  of  more  than  14  hours  provided 
an  operator:  (1)  Assigns  flig|it  attendants 
in  addition  to  the  minimum'  flight 
attendant  complement  required  for  the 
flight  or  flights  in  that  duty  period 
under  the  certificate  holder's  operations 
specifications;  and  {2)  schedules  an 
extended  rest  period  following  the  duty 
period. 

Ten  commenters  submitted  comments 
on  the  proposed  augmented  cabin  crew 
requirements  addrc^ing:  (1)  The 
concept  of  augmenting  cabin  crews  in 
proportion  to  the  type  of  aircraft;  (2)  the 
relationship  between  augmented  cabin 
crews  and  flight  attendant  fatigue:  and. 
(3)  the  effect  of  augmented  crew 
requirements  on  unscheduled  operators. 

APA,  NAA.  and  RAA  noted  tliat  the 
proposed  augmoited  cabin  crew 
requirements  are  not  based  on  the  size 
of  the  aircraft.  APA  stated  that  if  the 
FAA  intends  the  provision  for 
augmented  cabin  crews  to  be  used  only 
for  long-range  operations,  this  should  be 
clarified  in  the  final  rule.  APA  noted 
that,  imder  the  proposed  provisions,  one 
flight  attendant  would  be  added  to 
either  a  two-person  crew  or  an  eight- 
person  crew.  NAA  noted  that,  one 
additional  flight  attendant  on  a  Boeing 
757  is  a  20  percent  increase  in  crew;  one 
additional  flight  attendant  on  a  wide- 
body  airplane  is  a  7  percent  increase  in 
crew.  NAA  recommended  that  the  FAA 
distinguish  between  wide-body  and 
narrow-body  airplanes  by  requiring  one 
additional  flight  attendant  for  any  duty 
period  between  14  and  20  hours  on  a 
narrow-body  airplane.  RAA  stated  that 
operators  of  airplanes  that  require  one 
or  two  flight  attendants  should  not  be 
required  to  augment  cabin  crews  in 
order  to  schedule  duty  periods  longer 
than  14  hours.  RAA  added  that  a 
passenger  seat  will  be  needed  for  an 
additional  flight  attendant.  RAA  also 
noted  that  regional  operators  schedule 
some  duty  periods  longer  than  14  hours; 
however,  many  of  these  include  an 
intermediate  rest  period. 

APA,  the  CoaUtion  of  Flight 
Attendant  Unions,  and  RAA  addressed 
the  relationship  between  augmented 
cabin  crews  and  fatigue.  APA  and  the 
Coalition  stated  that  a  larger  crew  does 
not  necessarily  result  in  a  less  fatigued 
crew  and  noted  that  American  Airlines. 
Trans  World  Airlines,  United  Air  Lines, 
and  USAir  ciuroitly  assign  flight 
attendants  in  additicn  to  the  minimum 
crew  complement.  APA  and  the 
Coalition  of  Flight  Attendant  Unions 
noted  that  the  proposal  does  not  require 
an  operator  to  provide  a  flight  attendant 
with  inflight  rest.  RAA  stated  that 
requiring  augmented  cabin  crews  for  the 
purpose  of  reducing  fatigue  has  been 
inadequately  justified. 
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ATA  and  Delta  Air  Lines  stated  that 
the  rule  should  permit  a  flight  to  operate 
if  an  augmented  crew  is  assigned  Imt 
not  present  for  a  flight  because  of 
unforeseen  circumstances  (e.g..  illness 
or  injury  during  a  layover).  Delta 
suggested  that  1  hour  of  on-board  crew 
rest  for  the  remaining  flight  attendant 
crew  oould  be  provided  in  this 
circumstance. 

AMR  Combs  noted  that  a  change  is 
needed  for  on-demand  operators.  They 
stated  that  a  "larger"  aircraft  such  as  a 
Gulfstream  or  a  Qiallenger  cannot 
accommodate  up  to  four  flight 
attendants.  AMR  Combs  stated  that 
these  operators  would  either  apply  for 
an  exemption  or  not  use  a  flight 
attendant. 

FAA  Response 

This  final  rule  provides  scheduling 
flexibility  by  permitting  an  operator  to 
schedule  a  flight  attendant  for  a  duty 
period  of  more  than  14  hours  if  the 
flight  attendant  crew  is  augmented  in 
accordance  with  §121.467  {bK4).  (bM5). 
or  (b)(6).  or  §  135.273  (b)(4).  (b)(5).  or 
(bKe).  Tlio  augmented  flight  attendant 
crew  provision  permits  extended  duty 
periods  to  accommodate  certain 
operational  requirements  such  as  those 
for  long-range  international  flights,  but 
this  provision  also  may  be  appUed  to 
domestic  operations. 

The  provision  for  augmented  cabin 
crews  is  designed  to  reduce  fatigue  by 
decreasing  flight  attendant  work  load  on 
a  flight  and  by  providing  an  extended 
rest  period  following  a  long  duty  day. 
Although  the  FAA  recognizes  that  the 
provision  will  not  require  flight 
attendant  crews  to  be  augmented 
proportionally  for  each  aircraft  type,  it 
provides  the  least  complicated  method 
for  reducing  fatigue  and  accommodating 
certain  operational  requirements. 
Therefore,  in  this  final  rule,  the  FAA 
adopts  the  provision  for  augmenting 
cabin  crews  on  a  flight  or  flights  with 
a  scheduled  duty  period  of  more  than  14 
hours  but  not  more  than  18  hours,  and 
scheduled  duty  periods  that  do  not 
exceed  20  hours  for  duty  periods  that 
contain  one  or  more  flights  that  land  or 
take  off  outside  the  48  contiguous  states 
and  the  District  of  Columbia. 

In  response  to  comments  bom  AMR 
Combs.  Delta  Airlines,  and  RAA,  this 
final  rule  contains  no  provision  to 
except  an  operator  firom  meeting 
minimum  augmented  cabin  crew 
requirements  when  a  flight  attendant 
duty  period  is  scheduled  for  more  than 
14  hours  in  (^>efations  that  require  a 
flight  attendanL  This  includes  instances 
in  which  a  required  crewmember  is  not 
available  following  a  layover,  e.g..  due 
to  illness  or  injury.  Additionally,  the 


use  of  an  approved  passenger  seat  is 
required  fiw-  operators  that  schedule 
flight  attendants  for  duty  periods  of 
more  than  14  hours  on  aircraft  that  are 
not  configiued  with  a  flight  attendant 
jumpseat  for  the  additional  flight 
attendant(s). 

In  response  to  AMR  Combs'  comment 
regarding  the  use  of  flight  attendants  in 
Gulfstream  and  Challenger  aircraft,  this 
final  rule  applies  to  operations  that 
require  a  flight  attendant.  Typically. 
Gulfstream  and  Challenger  aircraft  are 
not  configured  with  more  than  19 
passenger  seats  and  a  flight  attendant  is 
not  required  to  be  on  board.  Therefore, 
flight  attenaants  assigned  to  such 
operations  are  not  subject  to  the  duty 
period  limitations  and  rest  requirements 
in  this  final  rule.  In  addition,  operators 
have  the  option  to  apply  flight 
crewmember  flight,  duty,  and  rest 
requirements  to  flight  attendants. 

Deadhead  Transportation 

Proposed  §§  121.466(m)  and 
135.273(m)  described  deadhead 
transportation  as  time  spent  in 
transportation,  not  local  in  character, 
that  a  certificate  holder  requires  of  a 
fUght  attendant  and  provides  to 
transport  the  flight  attendant  to  an 
airport  at  which  that  flight  attendant  is 
to  serve  on  a  flight  as  a  crewmember.  or 
iiom  an  airport  at  which  the  flight 
attendant  was  relieved  from  duty  to 
return  to  the  flight  attendant's  home 
base.  Under  the  proposal,  time  spent  in 
deadhead  transportation  is  not  rest. 

ATA,  Delta  Air  Lines,  and  NACA 
requested  that  the  final  rule  provide 
scheduling  flexibility  for  fli^t 
attendants  in  deadhead  transportation. 
ATA  requested  that  the  FAA  permit:  (1) 
Operators  to  schedule  2  hours  of 
deadhead  transportation  to  a  domicile 
that  is  not  cormted  within  duty  time 
limitations;  (2)  fU^t  attendants  to 
waive  all  duty  time  limitations  when 
returning  to  a  domicile  and  count  the 
time  as  rest;  and  (3)  flight  attendants  to 
delay  the  weekly  rest  requirement  to 
return  to  the  flight  attendant's  home 
base.  Delta  Air  Lines  stated  that  the 
FA\  should  permit  a  flight  attendant  to 
alter  schedules  to  exceed  the  scheduled 
maximum  duty  time  after  the  last  flight 
segment  to  return  to  the  flight 
attendant's  home  base.  Delta  also 
recommended  that  an  operator  be 
permitted  to  deadhead  a  flight  attendant 
for  up  to  20  hours  regardless  of  the 
number  of  assigned  flight  attendants. 
NACA  suggested  that  flie  final  rule 
clarify  that  the  time  a  flight  attendant 
spends  deadheading  is  not  limited  by 
duty  periods  or  the  requirement  to 
augment  the  flight  attendant  crew 
because  no  inflight  duties  are  invoU'ed. 


ATA  and  NACA  stated  that  the  final 
rule  should  darify  that  a  deadheading 
flight  attendant  it  Dot  a  «irorking 
member  of  the  cabin  crew  for  the 
purpose  of  determining  if  staffing 
requirements  must  be  augmented. 

'The  Coalition  of  FUght  Attendant 
Unions  and  NACA  agreed  «vith  the 
NPRM  that  the  time  a  flig^  attendant 
spends  in  deadhead  transportation  is 
not  rest. 

FAA  Response 

Deadhead  transportation  as  adopted 
in  §§121.467(bKl2)  and  135.273{b)(12) 
of  this  final  rule  is  ngt  considered  part 
of  a  rest  period.  This  use  of  dea-ihoad 
transportation  in  relation  to  fligtit 
attendant  duty  period  limitations  and 
rest  requirem«its  is  consistent  with  the 
application  of  flight  crewmember  flight 
time  limitations  and  rest  requirements. 

In  addition,  a  flight  attenoant 
scheduled  for  deadhead  transportation 
is  not  assigned  to  duty  in  an  aircraft  and 
is  not  considered  a  working 
crewmember.  Therefore,  for  the  purpose 
of  determining  duty  period  limitations 
and  rest  requirements,  deadhead 
transportation  is  not  considered  an 
assignment  involving  flight  time  and  is 
not  part  of  a  duty  period.  In  response  to 
the  comments  submitted,  the  FAA 
reiterates  that  an  operator  is  not 
required  to  augment  fhght  attendant 
crews  for  flights  when  a  flight  attendant 
is  assigned  to  deadhead  transportation 
because  the  time  spent  in  deadhead 
transportation  is  not  part  of  a  duty 
period.  For  example,  an  operator  may 
schedule  a  flight  attendant  crew  for  a 
flight  to  Europe  with  a  duty  period  of 
14  hours.  Immediately  following  the 
flight  and  before  beginning  a  9-hour  rest 
period,  the  operator  requires  the  flight 
attendant  crew  to  deadhead  for  2  hours 
to  position  the  crew  for  the  next  duty 
period  assignment-  In  this  example,  the 
operator  is  not  required  to  augment  the 
flight  attendant  crew  because  the 
deadheading  portion  of  the  assignment 
is  not  considered  j>art  of  the  duty 
period.  However,  the  2  hoiu^  spent 
positioning  the  crew  for  the  next 
assignment  are  not  considered  part  nf 
the  9-hoiur  rest  p)eriod. 

Flight  Attendant  Responsibility 

Proposed  §§  121.466  and  135.273 
state  that  a  flight  attendant  may  not 
accept  a  work  assignment  that  does  not 
meet  the  duty  time  limitations  and  rest 
requirements.  Six  commenters 
responded  to  this  provision. 

ATA.  APA.  Delta  Air  Lines,  and  RAA 
opposed  this  provision.  The 
commenters  stated  that,  if  the  pro\ision 
were  adopted,  flight  attendants  would 
be  subject  to  FAA  civil  penalties  The 
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commenters  also  expressed  concern  that 
the  provision  would  interfere  with 
labor-management  relations.  APA  noted 
that  a  flight  attendant  could  be 
permitted  to  complete  a  flight 
assignment  that  the  flight  attendant 
believes  to  be  improper  and  to  inform 
the  FAA  at  the  next  opportunity. 

The  Coahtion  of  FHght  Attendant 
Unions  included  in  its  alternative  the 
provision  for  a  flight  attendant  to  refuse 
a  work  assignment  that  does  not  meet 
the  Coalition's  proposed  duty  time 
limitations  and  rest  requirements.  In 
contrast,  TWU  Local  556,  representing 
the  flight  attendants  of  Southwest 
Airlines,  commented  that  the  provision 
of  flight  attendant  responsibility  could 
place  a  flight  attendant  in  the 
impossible  position  of  risking  either  a 
fine  from  the  FAA  or  discipline  for 
insubordination  from  the  airline  if  the 
carrier's  scheduling  department  makes  a 
mistake. 

FAA  Response     _ 

In  light  of  comments  received,  the 
FAA  has  determined  that  only  an 
operator,  not  a  flight  attendant,  should 
be  responsible  for  ensuring  that  duty 
limitations  and  rest  requirements  are 
met.  The  FAA  bases  its  decision  on  the 
fact  that  a  flight  attendant  could  be 
called  upon  to  decide  between  the 
violation  of  a  regulation  and  possible 
disciplinary  action  from  the  company. 
That  misunderstanding  and  conflict 
between  company  scheduling  personnel 
and  flight  attendants  could  occur  at  a 
time  when  fHght  attendants  should  be 
giviitg  their  full  attention  to  the 
passengers.  In  cases  in  which  a  flight 
attendant  is  aware  that  an  assignment 
does  not  meet  duty  period  and  rest 
requirements,  the  FAA  recommends 
that  the  flight  attendant  bring  the 
situation  to  the  air  carrier's  attention.  If 
,  the  situation  is  not  corrected,  the  flight 
attendant  should  then  inform  the  FAA. 
However,  this  recommendation  does  not 
preclude  a  flight  attendant  from 
informing  the  FAA  before  contacting  the 
iiir  carrier.  In  addition,  flight  attendant 
duty  and  rest  time  records  are  subject  to 
FAA  review.  Air  carriers  found  to  be  in 
noncompliance  with  the  regulation  are 
subject  to  enforcement  action. 

Recordkeeping 

Sections  121.683(a)(1)  and 
135.63(a)(5)  of  the  NPRM  proposed 
requiring  certificate  holders  to  maintain 
current  records  on  flight  attendant  duty 
and  rest  time  requirements.  The 
Coalition  of  Flight  Attendant  Unions, 
Southwest  Airlines,  TWU  Local  556, 
and  TVVU  of  America  agree  with  the 
proposed  recordkeeping  rnquirenipnts. 
The  Coalition  of  Flight  Al!rnd<Tnt 


Unions  does  not  anticipate  that  the 
recordkeeping  requirements  as  proposed 
in  thg  NPRM  would  be  unduly 
burdensome. 

NAA  stated  that  the  cost  o^  trackirrg 
crew  time  for  duty  and  rest  could  be 
very  expensive.  NAA  noted  that  many 
small  carriers  do  not  have  expensive 
computer  tracking  systems  and  cannot 
afford  to  do  manual  tracking. 

Delta  Airlines  stated  that  the  one-time 
cost  for  computer  software  changes 
would  be  $368,000.  NACA  noted  that 
one  of  its  members  estimates  that  the 
proposed  recordkeeping  requirements 
would  cost  $50,000  annually. 

FAA  Response 

The  information  and  recordkeeping 
requirements  of  this  Tmal  rule  are 
currently  under  review  by  the  Office  of 
Management  and  Budget.  Provided  that 
they  are  approved  by  OMB,  the  FAA 
adopts  the  recordkeeping  requirements 
as  proposed  in  the  NPRM.  These 
requirements  will  become  effective 
when  they  have  been  approved  by  OMB. 
The  FAA  anticipates  that  this  approval 
will  be  given  soon. 

The  FAA  recognizes  that  a  concern  of 
the  aviation  industry  has  been  the 
potential  cost  involved  in  tracking  crew 
time  for  duty  and  rest  periods.  The 
regulttion  provides  that  carriers 
maintain  current  records  for  each  flight 
attendant  to  verify  compliance  with 
flight,  duty,  and  rest  time  periods.  The 
FAA  Intends  to  be  as  flexible  as  possible 
in  interpreting  this  recordkeeping 
requirement.  Records  may  be 
maintained  by  computer,  by  hand 
documentation,  or  by  any  other  method 
that  will  permit  a  carrier  to  assure 
compliance  with  the  regulatory 
requirements. 

Since  many  carriers  already  tra':k 
night  attendant  duty  periods  to  ensure 
that  union  contract  or  company 
guidelines  on  duty  and  rest  time  are 
met,  the  FAA  expects  that 
recordkeeping  systems  already  in  place 
will  be  sufficient  to  meet  the 
recordkeeping  requirements  of  the  final 
rule  with  minimal  modification. 
Carriers  that  do  not  currently  track  flight 
attendant  duty  periods  will  incur  costs 
in  developing  recordkeeping  systems; 
howa\'er,  the  flexibility  built  info  the 
final  rule  should  help  to  minimize  these 
f.osts.  Further,  the  FAA  intends  to  assist 
these  carriers  by  providing  information 
and  guidance  based  on  already- 
implemented  recordkeeping  systems 
maintained  by  other  air  carriers. 

Implementation  Time  of  the  Final  Rule 

ATA  and  Delta  Air  Lines  requested 
I  hat  die  FAA  not  implement  this  final 
rule  unmediately.  They  noted  that 


operators  will  need  time  to  revise  their 
computer  programs.  ATA  requested  a 
12-month  implementation  period;  Delta 
requested  an  18-month  implementation 
period. 

FAA  Response 

The  FAA  has  considered  the 
implementation  periods  proposed  by 
ATA  and  E)elta.  However,  in  the  interest 
of  pubUc  safety,  the  FAA  has 
determined  that  the  final  compliance 
date  of  this  rule  should  be  no  later  than 
March  1, 1995.  Because  most  operators 
are  currently  using  scheduling 
guidelines  and  tracking  systems  for 
flight  attendants,  the  FAA  has 
determined  that  the  March  1, 1995,  date 
is  reasonable. 

Additional  Issues 

Fatigue 

Conunenters  who  addressed  flight 
attendant  fatigue  include  ATA,  the 
Coalition  of  Flight  Attendant  Unions, 
NACA,  NTSB.  RAA.  SCA,  and 
Southwest  Airlines. 

ATA  emphasized  that  flight  attendant 
fatigue  caused  by  abusive  scheduling  or 
duty  periods  is  not  a  problem  in  the 
scheduled  airline  industi^.  NACA, 
RAA,  SCA,  and  Southwest  Airlines 
emphasized  that  studies  have  found  no 
correlation  between  flight  attendant 
fatigue  and  the  ability  of  a  flight 
attendant  to  perform  safety-sensitive 
functions.  SCA  pointful  diat  accident 
data  do  not  specify  flight  attendant 
fatigue  as  a  factor  in  delay  of  evacuation 
or  in  injuries  or  fatalities  that  occurred. 

The  Coalition  of  Flight  Attendant 
Unions  provided  a  summary  of  research 
on  circadian  dysrhythmia  and  fatigue 
with  an  extensive  bibliography.  NTSB 
reiterated  Recommendation  1-89-1, 
which  stated  that  the  Department  of 
Transportation  should  "expedite  a 
coordinated  research  program  on  the 
effects  of  fatigue,  sleepiness,  sleep 
disorders,  and  circadian  factors  on 
transportation  system  safety."  Other 
commenters  submitted  copies  of  articles 
and  recommendations  related  to  fatigue. 

FAA  Response 

The  FAA  has  reviewed  the  extensive 
amounts  of  literature  provided  by 
commenters  on  fatigue  related  to  travel 
and  extended  work  periods  as  well  as  to 
shift  work.  Although  consideration  has 
hecn  given  to  numerous  fatigue  studies, 
no  accident/incident  data  is  available  to 
provide  a  direct  correlation  between 
flight  attendant  fatigue  and  passenger 
.safety.  However,  it  is  evident  that 
fatigue  may  affect  flight  attendant 
performance  and  that  proper  schedulir.':; 
practices  may  help  avoid  compromisini; 
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Right  attendant  performance.  The  FAA 
recognizes  that  flight  attendants  perform 
essential  safety  duties  and  has 
det*,Trained  that  the  requirements 
contained  in  this  final  rule  enhance 
safety  by  protecting  flight  attendants 
from  acute  and  chronic  fatigue.  This 
final  rule  addresses  the  potential  safety 
problems  that  could  occur  if  fatigued 
flight  attendants  work  excessive  duty 
hours  or  receive  inariecj'.iate  rest 

Industry  Study 

The  principal  commenters  who 
addressed  the  Industry  Study  include 
AMR  Combs.  American  Cyanamid 
C:ompany.  the  Coalition  of  Flight 
Attendant  Unions,  and  SCA. 

American  Cyanamid  Company  s!ated 
that  the  Industry  Study  does  not 
indicate  that  there  is  a  pattern  of  air 
carriers  willfully  scheduling  long  duty 
days  or  long  series  of  days  without  a  day 
off.  The  Coalition  of  Flight  Attendant 
Unions  indicated  that  the  Industry 
Study  has  been  used  as  evidence  that 
extreme  examples  of  scheduling  abu-w 
are  isolated  and  that  the  actual 
occurrences  of  schednling  abuse  were 
most  likely  under-reported  because  the 
instances  provided  in  the  Industry 
Study  were  "self-selected."  The 
Coalition  further  stated  that,  even 
though  the  instances  were  self-selected, 
the  Industry  Study  found  industry-wide 
flight  attendant  duty  and  rest  period 
problems.  SCA  stated  that  the  Industry 
Study  does  not  provide  evidence  to 
establish  any  correlation  among  flight 
attendant  duty  time,  flight  attendant 
safety  duties,  and  risk  to  passengers. 
AMR  Combs  and  American  Cyanamid 
Company  noted  that  the  Industr\-  Study 
(lid  not  consider  unscheduled  part  135 
operators. 

FAA  Response 

The  FAA  conducted  the  Industry 
Study  to  determine  if  scheduling 
extremes  exist,  and,  if  so,  to  determine 
the  nature  of  the  extremes,  not  to 
determine  the  statistical  frequency  vaXh 
which  they  occur  or  to  correlate 
passenger  risk  with  extreme  scheduling. 
Access  to  records  was  gained  through 
the  cooperation  of  air  carriers.  The  air 
carriers  did  not  choose  individual 
records  for  examination.  Based  on  the 
purpose  of  the  study,  records  were 
selected  for  review  when  flight 
attendant  scheduling  extremes  were 
expected  to  be  Ukely.  Therefore, 
statistical  inferences  cannot  be  made. 
However,  the  data  contained  in  the 
Industry  Study  provides  fundamental 
background  information  on  flight 
attendant  scheduling  practices. 

The  Industry  Study  included  a  review 
tif  data  from  major,  national,  regional. 


and  supplenienul  carriers.  The  study 
did  not  include  a  review  of  unscheduled 
part  135  operators  because  relatively 
few  of  these  operators  conduct 
operations  that  require  a  flight 
attendant.  As  previously  discussed,  air 
carriers  and  commercial  operators 
conducting  operations  for  which  the 
FA.\  does  not  require  a  flight  attendant 
vviil  not  be  required  to  comply  with 
flight  attendfliit  duly  period  Umitations 
and  rest  requirements  even  if  flight 
attendants  are  involved  in  thf)se 
operations. 

International  and  Domestic  Operations 

The  proposed  amendment  did  not 
make  a  distinction  between  domestic 
and  international  operations  in 
determining  flight  attendant  duty 
limitations  and  rest  requirements.  Five 
commenters  commented  on  whether 
there  should  be  a  distinction  between 
dom.estic  and  international  operations 
for  determining  flight  attendant  duty 
period  hmitations  and  rest 
requirements.  Four  commenters, 
including  the  Coalition  of  Flight 
Attendant  Unions  and  the  International 
Association  of  Machinists  and 
Aerospace  Workers  (lAM  &  AW), 
supported  making  a  distinction.  The 
Coalition  provided  definitions  for  a 
domestic  flight,  an  international  flight, 
and  a  long-range  international  flight 
One  commenter  stated  that  flight 
attendants  assigned  to  international 
flight  require  more  rest  than  flight 
attendants  assigned  to  domestic  flights 
boc:ause  flight  attendants  on 
international  flights  are  in  a  state  of 
physical  desynchronization.  Another 
commenter  stated  that  duty  pwriod 
limits  should  be  12  hours  for  domestic 
flights  and  14  hours  for  international 
flights.  NAA  stated  that  no  distinction 
should  be  made  between  international 
and  domestic  flights  because  some 
domestic  fliglUs  are  as  long  as 
international  flights  and  the  work  load 
is  the  same  for  the  crew. 

F.^A  Response 

After  a  review  of  the  Coalition 
comments  and  an  analysis  of  flight 
schedules,  the  FAA  finds  that  schedule<i 
duly  periods  for  operations  wholly 
ivitliin  the  48  contiguous  states  and  the 
District  of  Columbia  should  not  be 
allowed  to  exceed  18  hours.  The  F.\A  is 
not  aware  of  any  scheduled  duty 
periods  for  these  operations  that 
currently  do  exceed  18  hours.  However, 
for  duty  periods  involving  one  or  more 
flights  tliat  land  or  take  off  outside  the 
48  contiguous  states  and  the  District  of 
Columbia,  the  duty  period  may  not 
exceed  20  hours.  Thus,  the  final  rule 


makes  this  distinction  between 
domestic  and  international  operations. 

Part  125  Operators 

The  NTRM  proposed  that  each  flight 
attendant  be  relieved  from  all  duty  for 
at  least  8  cons4Jcutive  hours  during  any 
24-hour  period. 

Two  commenters.  including  the 
Coalition  of  Flight  .^t1endant  Unions, 
addressed  this  proposal.  The  Coalition 
recommended  that  the  8-hour  period 
free  of  duty  be  replaced  with  a  10-hour 
period  free  of  duty. 

F.\.\  Responses 

Section  123.37,  Duty  time  limitations, 
currently  requires  a  Cight  crewmember 
to  be  reheved  from  duty  for  at  least  8 
consecutive  hours  during  any  24-hour 
period.  The  final  rule  incorporates  fiight 
attendants  into  the  current  provision, 
thus  providing  parallel  duty  time 
limitations  for  flight  attendants  and 
flight  crewmembers. 

Rules  for  Flight  .Attendants  in  Other 
Nations 

APA.  the  Coalition  of  Flight 
Attendant  Unions,  and  the  lAM  &  AW 
noted  that  flight  attendants  in  other 
nations  have  regulations  that  provide 
flight  attendant  duty  time  limitations 
and  minimum  rest  requirements.  APA 
stated  that  the  propO!>ed  loint  Aviation 
Authorities  (JAA)  regulations  address 
issues  related  to  fatigue.  The  Coalition 
provided  a  copy  of  the  proposed  JAA 
rules. 

FA.'\  Response 

During  the  Industry  Study,  the  FAA 
conducted  a  review  of  the  International 
Civil  Aviation  Organization's  (ICAO) 
regulations  relating  to  flight  attendant 
flight,  duty,  and  rest  times  including  a 
review  of  iCAO  Circular  Flight  Crew 
Fatigue  and  Flight  Time  Limitations 
(52-AN/47/61.  The  hidu.stry  Study 
identified  23  countries  that  have 
government  regulations  for  flight 
attendant  flight  and  duty  Umitations 
and  rest  requirements,  and  24  countries 
that  do  not  have  such  regulations.  Tlie 
FAA  notes  that  the  joint  ,\viation 
Regulations  currently  do  not  include 
flight  time  hmitations  for  flight 
attendant-s;  however,  the  JAA  have 
proposed  flight  time  limitations  for 
flight  crewmembers  and  flight 
attendants  that  are  currently  under 
review  by  the  European  Community- 
Based  on  this  information,  the  FAA  has 
determined  that  flight  attendant  flight 
and  duty  limitations  and  rest 
requirements  of  some  countries  are  less 
stringeut  than  the  final  rule  adopted  by 
the  FAA.  and  the  requirements  of  other 
countries  are  more  stringent  than  those 
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l}eing  adopted.  Therefore,  the  FAA 
considers  the  final  rule  to  be  within  the 
range  of  worldwide  governmental 
regulations  governing  flight  attendant 
duty  limitations  and  rest  requirements. 

Changes  to  the  NPRM 

The  FAA  amended  several  provisions 
of  the  proposed  rule  in  response  to 
comments  received  from  the  public. 
Any  changes  that  significantly  altered 
the  requirements  of  the  duty  period 
limitations  and  rest  requirements  are 
discussed  previously  and  are 
summarized  in  this  section. 

The  NPRM  made  no  distinction 
between  domestic  and  international 
operations.  In  the  final  rule  domestic 
operations  are  limited  to  up  to  18-hour 
scheduled  duty  periods.  However, 
scheduled  duty  periods  that  involve  one 
or  more  flights  that  land  or  take  off 
outside  the  48  contiguous  states  and  the 
District  of  Columbia  may  be  scheduled 
up  to  20  hoiars,  providing  required 
augmentation  is  provided. 


The  FAA  moved  flight  attendant  duty 
period  limitations  and  rest  requirements 
from  proposed  §  121.466  in  the  NPRM 
to  §  121.467  in  the  final  rule  to  facilitate 
the  incorporation  of  future  amendments. 
In  addition,  paragraphs  describing  duty 
period  and  rest  period  provisions  in  the 
NPRM  have  been  revised  and 
renumbered  in  the  final  rule  to 
incorporate  new  and  revised 
requirements.  The  FAA  also  revised  the 
NPRM  to  include  minor  editorial 
changps  and  revised  the  list  of  subjects 
to  include  additional  terms. 

Based  on  comments  receive^  the  FAA 
removed  the  proposed  requirement  that 
a  flight  attendant  be  responsible  for 
ensuring  compliance  with  duty  period 
limitations  and  rest  requirements  before 
accepting  any  flight  assignments.  The 
FAA  determined  that  this  is  an 
operator's  responsibility  and  not  the 
responsibility  of  a  flight  attendant. 

The  NPRM  included  the  proposal  that 
an  operator  may  not  assign  a  flight 
attendant  a  duty  period  of  14  or  more 
hours  following  a  10-hour  reduced  rest 


period.  In  §§  121.467(b)(9)  and 
135.273(b)(9),  the  FAA  revised  the 
NPRM  to  restrict  an  operator  from 
assigning  a  flight  attendant  to  a  duty 
period  of  "more  than  14  hours" 
following  a  10-hovu  reduced  rest  period. 
This  change  permits  an  operator  to 
assign  a  flight  attendant  to  a  duty  period 
of  up  to  and  including  14  hours 
following  the  reduced  rest  period. 

The  FAA  incorporated  provisions  into 
the  final  rule  to  give  operators  the 
option  to  apply  the  flight  crewmember 
flight,  duty,  and  rest  requirements  to 
flight  attendants.  The  FAA  permits  this 
option  provided  that  the  operator 
establishes  written  procedures  that  are 
referenced  in  the  certificate  holder's 
operations  specifications  for  applying 
the  appropriate  flight  crewmember 
flight,  duty,  and  rest  requirements  to 
flight  attendants. 

The  following  chart  depicts  the 
scheduled  duty  period,  rest  period,  and 
augmented  flight  attendant  crew 
requirements  for  this  final  rule. 


Scheduled  duly  period 


Minimum  rest 
period 


Reduced  rest 
period 


Rest  period  following 
reduced  rest 


No.  ot  fligtrt  attend- 
ants 


14  hrs  or  less 

14-16  hrs 

16-18  hrs 

•18-20  hrs 


9  hrs  .. 
12  hrs 
12  hrs 
12  hrs 


8  hrs  .. 
10  hrs 
10  hrs 
10  hrs 


10  hrs 
14  hrs 
14  hrs 
14  hrs 


Minimum. 
Minimum  +  1 . 
Minimum  -f  2. 
Mininnum  +  3. 


•Applies  only  to  duty  periods  with  one  or  more  flights  that  land  or  take  off  outside  the  48  contiguous  States  and  the  District  of  Columbia. 


Costs 

•  In  the  NPRM,  the  FAA  requested 
additional  information  on  the  costs  of 
the  proposed  rule.  The  FAA  received 
comments  from  associations,  labor 
organizations,  and  part  121  operators. 

ATA,  which  primarily  represents  part 
121  scheduled  operators,  stated  that  the 
proposal  would  cost  its  members  at  least 
$8  million  annually  to  revise  current 
computer  crew  scheduling  programs, 
hire  additional  persoimel,  extend 
layovers,  and  schedule  reserves.  ATA 
believes  that  the  costs  were  understated 
in  the  NPRiM  and  noted  that  they  did 
not  include  an  inflation  factor.  ATA 
indicated  that  the  15-year  cost  of  the 
proposed  rule  would  be  588,947,099 
using  a  7-percent  discount  rate  and  a  3- 
percent  inflation  rate.  RAA  stated  that 
the  costs  associated  with  the  proposed 
rule  are  significantly  understated.  In 
addition,  RAA  believes  that  the 
economic  effect  of  the  proposed  rule 
should  reflect  the  cost  burden  of  other 
recent  rulemakings.  NACA  stated  that 
the  proposal  would  cost  one  of  its 
members  an  estimated  $372,000 
annually  for  additional  staffing  and 
$50,000  annually  to  meet  recordkeeping 
requirements. 


The  Coalition  of  Flight  Attendant 
Unions  stated  that  the  median  flight 
attendant  salary,  based  on  the  average 
salary  for  supplemental  air  carrier  flight 
attendants  represented  by  the 
Association  of  Flight  Attendants  (AFA). 
is  $18,461.  According  to  the  Coalition, 
if  6,000  flight  attendants  are  hired  by 
supplemental  operators,  the  cost  in 
salaries  will  be  $1,107,660  [sic].  The 
Coalition  noted  that  this  is  one  tenth  the 
cost  of  random  drug  testing. 

Delta  Airlines,  a  scheduled  part  121 
operator,  indicated  that  the  initial  cost 
to  comply  with  the  proposed  rule  would 
be  $2^63.416.  This  cost  includes  the 
cost  of  hiring  36  additional  flight 
attendants,  estimated  at  $1,348,000; 
paying  flight  attendants  during 
deplaning,  estimated  at  $749,000; 
providing  additional  meals,  estimated  at 
$400,000;  and  modifying  computer 
software,  estimated  to  be  a  one-time  cost 
of  S387.000.  Delta  estimates  that  the 
annual  cost  to  comply  with  the 
proposed  rule  would  be  $2.5  million. 

Sun  Country  Airlines,  an 
unscheduled  part  121  operator,  stated 
that  it  would  be  required  to  augment 
cabin  crews  on  domestic  flights  more 
often  than  it  now  does.  Sun  Countrv 


Airhnes  also  stated  that,  if  the  NPRM 
had  been  effective  in  1992,  the  carrier 
would  have  hired  an  additional  34  flight 
attendants  and  the  cost  to  domestic 
operations  would  have  been  $2.6 
million  in  salaries,  benefits,  training, 
hotels,  meals,  deadhead  travel,  and 
administrative  burden.  Sun  Coujitry 
Airhnes  pointed  out  that  the  NPRM 
estimated  that  supplemental  operators 
would  absorb  60  percent  of  the 
proposal's  costs  while  supplemental 
operators  employ  only  1  percent  of  all 
flight  attendants. 

Great  American  Airways,  an 
unscheduled  part  121  operator,  stated 
that  the  proposed  rule  would  impose 
substantially  greater  costs  on 
supplemental  air  carriers.  Positioning 
flight  attendants  would  become  a  major 
expense  for  supplemental  operators. 
Unanticipated  schedule  and  routing 
changes  could  severely  ciutail  current 
flexibility.  However,  Great  American 
Airways  stated  that  the  disruptions 
mentioned  above  would  be  minimized  if 
supplemental  air  carriers  had  the  option 
to  apply  the  same  work  rules  to  both 
flight  attendants  and  pilots.  Great 
American  Airways  estimates  that  the 
total  cost  savings  that  would  be  deri\n.i 
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from  implementing  a  single  set  of  duty 
limitations  for  its  cabin  and  flight 
crevvmembers,  as  opposed  to  adopting 
the  requirements  proposed  in  the 
NPRM.  would  be  more  than  $100,000 
annually. 

FAA  Response 

The  comments  that  address  the  costs 
associated  with  this  final  rule  are 
addressed  in  the  Regulatory  Evaluation 
Summary. 

Paperwork  Reduction  Act 

Information  collection  requirements 
for  parts  121,  125,  and  135  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511) 
and  have  been  assigned  O.MB  Control 
Numbers  as  follows:  For  part  121,  0MB 
Control  Number  2120-0008;  for  part 
125,  OMB  Control  Number  2120-0085; 
and  forpart  135,  OMB  Control  Number 
"2120-0039.  The  FAA  has  prepared 
changes  to  these  control  numbers  to 
reflect  the  additional  paperwork 
requirements  of  this  final  rule  and  has 
submitted  these  changes  to  OMB. 

In  completing  this  rulemaking,  the 
FAA.  has  been  mindful  that  it  is  the 
policy  of  the  agency  and  the 
Administration  to  avoid  imposing 
unnecessary  paperwork  burdens  on 
industry.  To  that  end,  the  FAA  has 
carefully  considered  all  comments  on 
recordkeeping  and  has  made  every 
attempt  to  minimize  the  paperwork 
burden  for  carriers.  For  example, 
allowing  carriers  to  employ  a  single 
scheduling  system  for  entire  crews — 
pilots  and  flight  attendants— will  enable 
them  to  avoid  maintaining  two  separate 
duty  schedules.  Indeed,  for  many 
carriers,  the  FAA  believes  the  final  rule 
will  create  little  or  no  net  additional 
paperwork. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
rule:  (1)  Is  a  significant  regulatory  action 
as  defined  in  the  Executive  Order;  (2)  is 
significant  as  defined  in  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  summarized 
below,  are  available  in  the  docket. 

Cost-Benefit  Analysis 

Benefits 

The  FAA  expects  the  final  rule  to  help 
ensure  that  flight  attendants  are  rested 
and  alert  when  performing  emergency 
and  routine  safety  related  duties  and 
thereby  reduce  injuries  and  fatalities  in 


air  carrier  accidents.  However,  as  in  the 
NPRM.  the  FAA  has  not  quantified  the 
benefits  associated  with  this  rulemaking 
because  there  is  a  lack  of  accident/ 
incident  data  that  can  be  used  to 
directly  correlate  flight  attendant  fatigue 
with  passenger  fatalities  and  injuries, 
instead,  the  FAA  has  examined  the 
potential  benefits  of  this  rulemaking 
from  a  qualitative  perspective. 

Increased  Safety 

The  FAA  received  comments  both 
supporting  and  opposing  the  correlation 
between  flight  attendant  duty  period 
limitations  and  rest  requirements  and 
passenger  safety.  One  commenter  stated 
that  fatigue  increases  during  the  work 
pwriod,  and  duty  times  that  exceed  12 
hours  for  domestic  flights  and  14  hours 
for  international  flights  can  be  expected 
to  potentially  derogate  safety 
performance.  .Another  commenter  stated 
that  the  FAA  has  provided  no  sufficient 
foundation  fur  concluding  that  the 
absence  of  the  proposed  regulations 
constitutes  a  derogation  of  aviation 
safety,  and  that  the  absence  of  any 
experience  in  which  a  flight  safety 
problem  was  attributable  to  undue  flight 
attendant  fatigue  is  a  strong  argument 
that  no  such  problem  exists. 

F.AA  Response 

The  FAA  agrees  with  commente.rs 
who  stated  that  inadequate  rest  or 
excessive  duty  periods  could  derogate 
safety.  However,  tftik  commenters  did 
not  define  acceptable  or  unacceptable 
levels  of  risk,  and  did  not  provide  any 
justification  for  the  distinction.  Because 
quantifiable  data  was  not  available,  the 
FaA  was  unable  to  calculate  the 
quantitative  benefits  of  the  rule. 

The  FAA  recognizes  that  inadequate 
rest  periods  for  flight  attendants  could 
create  a  potential  safety  nroblem. 
Therefore,  the  FAA  expects  that  this 
final  rule  will  ensure  that  flight 
attendants  receive  the  opportunity  to  be 
rested  and  alert  when  performing 
emergency  and  routine  safety-related 
duties,  thereby  reducing  passenger  and 
crew  injuries  and  fatalities. 

Increased  Worker  Productivity 

The  Coalition  stated  that,  in  addition 
to  improving  the  safety  of  air  travel,  the 
reguIator>'  evaluation  should  take  into 
account  the  cost  savings  from  improved 
worker  productivity.  That  commenter     " 
also  stated  that  a  careful  review  of 
various  studies  would  likely  reveal  that 
the  benefits  of  more  reasonable  dutv 
hours  and  adequate  rest  include 
decreased  absenteeism  and  health 
problems  related  to  fatigue.  The  Allied 
Pilot  Association  stated  that  "the 


welfare  of  regulated  employees  ought  to 
be  one  of  the  concerns  of  rulemakers." 

FAA  Response 

The  FAA  has  examined  the  impact  of 
improved  worker  productivity  as  it 
relates  to  safety  and  has  determined  that 
reduced  rest  for  flight  attendants  could 
impede  flight  attendant  performance 
during  emergency  evacuations  or  during 
routine  safety  duties  requiring  a  high 
degree  of  alertness.  Cost  savings  could 
result  from  improved  worker 
productivity;  however,  no  information 
is  available  to  quantif>-  this  benefit. 

The  change  in  duty'hours  coupled 
with  adequate  rest  could  decrea.se 
absenteeism  and  improve  health. 
However,  the  information  needed  to 
quantif>-  this,  is  not  currentiv  available. 

In  addition,  the  FAA  is  concerned 
with  passenger  and  crewm.ember  safety, 
and  is  sensitive  to  crewmember  health 
and  welfare.  The  FAA  recognizes  that 
employee  health  could  improve  if 
employees  get  more  resl. 

Costs 

Cost  estimates  contained  in  this 
summar>-  are  based  on  1993  dollars  and 
are  discounted  at  an  annual  effective 
rate  of  7  percent.  The  FAA  estimates 
that  the  cost  to  the  air  carrier  industn,- 
of  establishing  flight  attendant  duty 
period  hmitations  and  rest  requiremeiits 
will  be  S42.7  million  over  a  15-vear 
period.  The  F.AA  expects  that  operators 
would  incur  costs  in  the  areas  of 
recordkeeping  and  additional  staffing. 

Cost  estimates  for  supplemental  air 
carriers  and  scheduled  major,  national, 
and  regional/commuter  operators  are 
separated.  The  F.\A  estimates  that  the 
nondiscounted  cost  for  all  supplemental 
air  carriers  for  the  first  year  will  be 
approximately  S2.5  million,  and  the 
annual  nondiscounted  cost  for  all 
supplemental  carriers  would  be 
approximately  S2.23  million.  The  FAA 
estimates  that  the  total  discounted  costs 
for  supplemental  air  carriers  over  15 
years  will  be  approximately  S20.8 
million.  The  FA.^  estimates  that  the 
first-year  nondiscounted  cost  for 
scheduled  major,  national,  a.nd  regional/ 
commuter  operators  will  be 
approximately  S2  9  million,  and  the 
annual  nondiscoimted  cost  for  those 
operators  would  be  approximatelv  Si  2 
million.  The  FA.-\  estimates  that  the 
total  discounted  costs  for  scheduled 
major,  national,  and  regional/commuter 
over  15  years  will  be  approximately 
S21.9  million.  Therefore,  over  15  vears. 
the  discounted  cost  for  the  air  carrior 
industr>-  will  be  $42.7  million. 

The  above  cost  estimate  is  based  on 
the  assumption  that  air  carriers  must 
augment  their  flight  attendant  crews.  In 
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some  situations,  augmentation  under 
the  flight  attendant  rule  requirements 
may  be  avoided  itan  air  carrier  adopts 
and  applies  to  flight  attendants,  by 
option,  the  international,  supplemental 
carrier  pilot  rules  covering  flight  and 
duty  period. 

Twenty-Four  Consecutive-Hour  Rest 
Period  Ehiring  any  Seven  Consecutive 
Days 

Southwest  Airlines  stated  that  the 
requirement  for  24  consecutive  hours  of 
rest  during  any  7  consecutive  days 
would  make  it  necessary  for  the  air 
carrier  with  whidi  the  conunenter  is 
affiliated  to  hire  about  100  additional 
flight  attendants  at  a  first-year  cost  of 
$710,000  and  a  subsequent  aiuiual  cost 
of  $600,000.  A  commenter  representing 
Transport  Workers  Union  of  America  on 
behalf  of  Southwest  Airlines  flight 
attendants  indicated  that  the  proposed 
rule,  if  adopted,  would  create  a  financial 
burden  for  flight  attendants  and  their 
employers  and  would  result  in  an 
average  annual  loss  of  $11,063  in  extra 
income  for  each  flight  attendant.  This 
loss,  projected  for  2,200  flight 
attendants  ^or  1  year,  would  total  $24 
million  in  lost  income. 

FAA  Response 

The  requirement  for  24  consecutive 
hours  of  rest  in  any  7  consecutive  days 
is  designed  to  supplement  daily  rest 
requirements  and  to  ensure  that  flight 
attendants  receive  the  opportunity  for 
adequate  rest.  The  FAA  did  not  verify 
lost  flight  attendant  income,  because  the 
.annual  loss  of  extra  income  to  some 
flight  attendants  represents  a  gain  to 
flight  attendants  who  would  be  hired. 
This  income  transfer  is  not  considered 
a  cost  of  this  rulemaking. 

Single  Set  of  Duty  Time  Rules  for  C^bin 
and  Flight  Crew  Members 

Great  American  Airways  stated  that 
the  total  cost  savings  derived  from 
implementing  a  single  set  of  duty  time 
rules  for  it--  rabin  and  flight 
crewmembc'iS,  as  opposed  to  adopting 
the  rules  proposed  in  the  NPRM,  would 
exceed  $100,000  per  year. 

F.AA  Response 

The  FAA  recognizes  that  giving 
operators  the  option  to  apply  flight 
crewmember  flights,  duty,  and  rest 
requirements  to  flight  attendants  may 
provide  a  cost  savings  to  certain 
operators,  particulaily  supplemental 
operators.  The  FAA  expects  that  the 
operators  that  choose  the  option  will 
incur  costs  that  are  lower  than  those 
estimated  in  the  final  regulatory 
evaluation. 


However,  the  FAA  recognizes  that 
operators  who  choose  to  apply  the  flight 
crewmember  regulations  for  duty 
limitations  and  rest  requirements  must 
submit  an  application  to  the  appropriate 
Flight  Standards  District  Office  for 
approval.  This  is  a  minor,  one-time  cost, 
andthe  FAA  assumes  that  operators 
who  choose  to  inciu  this  cost  would  do 
so  because  it  would  obviate  those 
operators  from  designing  and 
establishing  a  tracking  system  for  flight 
attendants.  Instead,  this  option  would 
allow  them  to  use  whatever  system  is  in 
place  for  flight  crewmembers.  The 
apphcation  process  chosen  was  selected 
deliberately  out  of  concern  that 
recordkeeping  costs  be  kept  to  a 
minimum.  That  is,  the  FAA  chose  an 
application  process  that  is  very  famiUar 
to  carriers,  the  commonly-used 
prooedure  for  changes  to  operations 
specifications. 

Limiting  Scheduled  Duty  Period  to 
Fourteen  Hours 

Great  American  Airways  stated  that 
limiting  scheduled  flight  attendant  duty 
periods  to  14  hours  would  force  the  air 
carrier  and  other  supplemental  air 
carriers  to  add  flight  attendants  at 
intermediate  stops.  The  commenter 
stated  that,  because  company-required 
deadhead  transportation  would  be 
considered  part  of  a  duty  period  under 
the  PAA's  proposal,  it  would  be 
necessary  to  schedule  flight  attendants 
for  required  rest  after  they  completed  a 
deadhead  flight  segment  and  before  they 
began  the  next  duty  period. 

This  commenter  also  stated  that  the 
proposed  rules  would  impose 
substantially  greater  costs  on 
supplemental  air  carriers  than  other  air 
carriers  because  supplemental  air 
carriers  rarely  have  travel  privileges 
with  scheduled  carriers,  and,  when  they 
do,  they  are  often  very  restrictive. 
Finally,  this  commenter  stated  that  - 
unanticipated  schedule  and  routing 
changes  occur  more  frequently  among 
charter  operators  than  scheduled 
carriers  and  could  severely  curtail  the 
flexibility  of  supplemental  air  carriers. 

FAA  Response 

The  FAA  agrees  thai  the  greatest  costs 
will  be  incurred  by  air  carriers  that 
schedule  flight  attendants  for  the 
longest  duty  periods.  However,  the 
commenter  does  not  appear  to  provide 
any  Information  on  the  air  carrier's 
ability  to  augment  existing  crews.  The 
FAA  points  out  that  costs  could  be 
minimized  by  using  crew  argumentation 
as  a  means  of  compliance.  In  addition, 
time  spent  in  deadhead  transportation  is 
not  considered  part  of  a  duty  period; 
therefore,  an  operator  is  not  required  to 


IMI 


provide  a  rest  period  for  flight 
attendants  following  time  spent  in 
deadhead  transportation. 

Ch'erall  Costs 

ATA  stated  that  the  FAA  has 
understated  costs  considerably.  This 
commenter  stated  that  the  annual  cost  of 
complying  with  the  proposed  regulation 
would  be  at  least  $8.0  milkon.  This  cost 
would  include  programming  expenses, 
additional  personnel  costs,  costs 
associated  with  extended  layovers,  and 
costs  associated  with  reserve  scheduling 
(assuming  that  carrier  reserve 
scheduling  practices  are  not  modified). 
Assuming  a  discount  rate  of  7.0  percent 
and  an  inflation  rate  of  3.0  percent,  the 
15-year  present  value  cost  for  the 
association's  members  would  be 
approximately  $88.9  million. 

FAA  Response 

The  survey  of  ATA  members  indicates 
that  the  aimual  cost  would  be  at  least 
$8.0  milhon.  ATA  stated  that  added 
annual  personnel  costs  for  air  carrier 
operators  would  be  $4.0  miUion, 
additional  meal/hotel  expenses  would 
be  $1.5  million,  and  additional  reserve 
staffing  would  be  $2.5  million.  Finally, 
ATA  stated  that  carriers  can  expect  to 
incur  a  one-time  expense  of  between 
$2.0  million  and  $3.0  million  for 
computer  system  program 
modifications.  After  contracting  ATA 
twice  after  the  comment  period  closed 
to  obtain  clarifying  information,  the 
FAA  concluded  that  their  estimate 
could  not  be  used  in  its  entirety  because 
information  such  as  the  number  of 
affected'carriers,  wage  rates,  additional 
employees  needed,  or  hours  worked  was 
not  provided. 

In  addition,  ATA  did  not  provide 
information  on  the  cost  of  augmenting 
the  existing  crew.  The  FAA  permits 
longer  duty  periods  with  the  use  of 
augmented  crews.  FAA  data  indicates 
that  many  flights  are  staffed  with  more 
than  the  minimum  flight  attendant  crew 
complement:  therefore,  little  or  no 
additional  cost  would  be  incurred  to 
meet  the  crew  argumentation 
requirements. 

ATA  also  stated  that  the  15 -year 
present  value  cost  for  its  members 
would  be  $88.9  million.  This  estimate 
assumed  a  discount  rate  of  7.0  percent 
and  an  inflation  rate  of  3.0  percent.  The 
basis  for  the  commenter's  estimate  of 
the  annual  cost  ($8.0  million)  was  not 
detailed  enough  for  the  FAA  to  use  it  or 
the  15-year  estimate  derived  from  it. 

The  FAA  has  nevertheless  attempted 
to  develop  an  industry  cost  estimate  by 
recalculating  the  ATA  estimate  to 
exclude  the  ATA  inflation  factor  and  bv 
accounting  for  the  fact  that  ATA 


Federal  Register  /  Vol.  59.  No^60  /  Friday.  Augast  19.  1994  /  Rules  and  Regulations        42989 


members  only  represent  a  portion  of  the 
industry  that  would  be  affected.  As 
showTi  in  the  Regulatory  Evaluation, 
that  figure  would  be  $78.8  million. 
However,  the  original  information 
provided  Could  not  be  fully 
substantiated,  which  suggests  that  the 
ATA  estimate  may  not  be  representative 
of  the  total  industry. 

Supplemental  Carriers 

The  Coalition  stated  that  the  median 
flight  attendant  salary  at  supplemental 
air  carriers  is  $18,461.  The  commenter 
indicated  that  this  estimate  may  be  high 
because  it  represents  the  average  salary 
at  supplemental  carriers  that  have  a 
collective  bargaining  agreement  with 
their  flight  attendant  workforce.  The 
commenter  also  stated  that  the  FAA 
assiuned  that  the  rule  would  lead  to  the 
hiring  of  6,000  flight  attendants  at 
supplemental  carriers,  and  that  the 
additional  cost  for  these  new  hires 
^•ould  be  $1,107,600.  The  FAA  received 
revised  salary  information  from  the 
commenter  stating  that  the  average 
salary  of  a  flight  attendant  working  for 
a  supplemental  carrier  is  524,552, 
which  includes  $6,092  in  benefits. 

FAA  Response 

The  final  regulatory  evaluation 
assumes  that,  in  the  case  of 
supplemental  operators,  each  flight 
attendant  works  150  duty  periods,  and 
that  a  carrier's  cost  per  duty  period  is 
$163.68.  Therefore,  the  cost  of  6,000 
additional  duty  periods  would  be 
$982,100.  To  the  extent  practicable,  this 
cost  estimate  for  supplemental 
operations  was  used  in  developing  the 
final  regulator)' evaluation. 

Irregular  Operations 

Delta  Air  Lines  stated  that  the 
proposed  rule  would  cause  the  air 
carrier  to  incur  costs  associated  with 
irregular  operations.  The  air  carrier 
estimated  that  it  would  have  to  hire  36 
flight  attendants  at  an  annual  salary  cost 
of  Si. 3  million  for  irregular  operations. 
Other  costs  associated  with  hiring 
additional  flight  attendants  to  meet  the 
requirements  of  the  proposed  rule,  if 
adopted,  would  total  $2.86  million  in 
the  initial  year.  The  recurring  annual 
cost  of  the  proposed  rule,  if  adopted, 
would  be  nearly  $2.5  million. 

This  commenter  stated  that,  based  on 
operations  in  June/July  1992  and 
January/February  1993,  62  flight 
attendants  working  together  did  not 
meet  the  requirements  of  the  NPRM  and 
would  require  crew  replacement.  The 
commenter  typically  schedules  flight 
attendants  for  3-day  city  pairings  with 
an  average  flight  attendant  crew  of  six. 
Because  most  of  the  replacements  that 


were  needed  were  on  domestic  flights, 
the  commenter  used  an  average  of  four 
flight  attendants.  These  results  showed 
that  744  additional  duty  days  would  be 
required.  The  commenter  calculated 
that  an  additional  36  flight  attendants 
would  be  needed  because  a  reserve 
flight  attendant  is  available  to  fly  an 
average  of  20.5  days  per  month.  Given 
an  average  monthly  salary  of  ahnost 
$2,500,  plus  monthly  hotel,  meal,  and 
transportation  expenses  of  almost  $650 
for  irregular  operations,  the  cost  for  a 
flight  attendant  would  be  about  $3,100 
per  month,  or  $1.3  million  annually. 

The  commenter  also  stated  that  they 
do  not  have  a  deplaning  period.  That  is, 
pay  and  expenses  cease  at  the  block-in 
time  of  the  last  flight  in  the  duty  period 
for  the  trip.  This  commenter  calculates 
that  the  cost  of  a  15-minute  deplaning 
period  would  resuU  in  the  hiring  of  20 
additional  flight  attendants.  The  cost 
would  amount  to  $749,000  annually. 

Finally,  the  commenter  provided" 
information  documenting  tha  carrier's 
one-time  cost  of  computer  software 
changes,  including  recordkeeping.  The 
only  additional  information  is  that  the 
cost  of  programming  and  testing  per 
man-hour  is  $40. 

FAA  Response 

The  FAA  received  clarification  from 
the  commenter  stating  that  "An  Ad  Hoc 
Computer  Program  was  developed  to 
search  through  our  crew  tracking 
systems  to  identify  irregular  operations 
that  had  occurred  that  would  have 
required  crew  replacement  under  the 
NPRM."  The  commenter  also  stated  that 
the  NPRM  "Would  require  crew 
replacement."  Finally,  the  commenter 
stated  that  they  used  an  average  crew  of 
four  flight  attendants  in  their 
calculations,  which  implies  that  they 
were  replacing  their  existing  crew.  This 
leads  the  FAA  to  assume  that  the 
commenter  did  not  consider  crew 
augmentation.  However,  the  FAA  did 
use  some  of  the  salar>'  and  cost  data 
provided  by  the  commenter. 

With  regard  to  hiring  additional  flight 
attendants  for  a  15-minute  deplaning 
period,  the  FA.\  notes  that  there  is  no 
new  requirement  in  this  rule  concerning 
deplaning:  deplaning  of  the  aircraft  is  a 
current  requirement. 

Small  Operators 

Sun  Countr>'  Airlines  operates  a  fleet 
of  10  aircraft  with  520  employees.  170 
of  whom  are  flight  attendants.  Based  on 
1992  operations,  the  proposed  rule 
would  have  required  the  commenter  to 
hire  34  additional  flight  attendants, 
which  would  have  increased  operating 
costs  (i.e..  salaries,  benefits,  costs  of 
training,  hotels,  meals,  deadhead  travel. 


and  general  administrative  overhead)  by 
$2.6  million  in  1992.  However,  this  air 
carrier  stated  that,  by  appljing 
crewrmember  flight,  duty,^and  rest 
requirements  to  flight  attendants,  the  air 
carrier  would  need  to  employ  20 
additional  flight  attendants  rather  than 
34  additional  flight  attendants,  with 
increased  operating  costs  cf  Si. 75 
miUion  rather  than  $2.6  million. 
However,  these  lower  costs  still 
exceeded  the  entire  1992  new  profit  for 
this  carrier. 

The  Regional  Aiiline  Association 
stated  that  the  proposed  rule  would 
either  require  an  additional  jump  seat  in 
the  cabin  for  which  there  is  insufficient 
space  or  it  would  require  that  a 
passenger  seat  be  set  aside  for  ilie 
additional  flight  attendant.  This 
commenter  stated  that  daily  or  routine 
loss  of  a  revenue  seat  on  a  fleet  of 
regional  aircraft  with  20  to  50  seats 
would  be  enormous.  It  also  pointed  out 
the  added  costs  associated  of  layover 
lodging,  meals,  and  per  diem,  and  the 
significant  increme    al  weight  of  an 
added  crewniember. 

The  National  -Mr  Carrier  Association 
stated  that  the  proposed  rule  would 
impose  costs  oi  approximately  $372,000 
in  additional  flight  attendant  staffing, 
and  approximately  $50,000  in 
recordkeeping 

FAA  Response 

The  FAA  rocriveii  additional 
clarification  frcm  Si'n  Country 
indicating  that  the  proposed  rule  would 
cost  $2.6  million.  The  aimual  cost  to 
deadhead  flight  attendants  to  their 
domicile  would  bw  $632,000.  In 
addition,  hotel  accommodations  would 
be  $842,000.  added  per  diem  cost  woui.i 
be  $308,000,  initial  and  recurrent 
training  would  be  $10,200.  and 
administrative  costs  would  be  S58.000. 
Because  this  commenter  does  not  have 
any  interline  agreements,  it  would  havn 
to  pay  the  added  costs  for  deadhead 
tickets.  This  commenter  estimated  that 
these  costs  would  be  S579.000. 

Based  upon  this  cost  estimate,  the 
cost  per  added  flight  attendant  would  \}>- 
about  $76,500  per  flight  attendant  ($2.() 
million  divided  by  34  additional  flight 
attendants).  If  this  commenter  did  not 
have  to  incur  the  costs  for  deadhead 
tickets,  then  the  added  cost  would  be 
$60,300  per  flight  attendant. 

The  commenter  also  provided 
information  stating  that  the  stnnual  cost 
of  applying  the  part  121  supplrmrntal 
carrier  pilot  flight,  duty,  ar.d  rtst 
requirements  to  flight  attead^nts  wuuM 
be  Sl.75  million.  The  ad  Jt:d  cost  of  20 
flight  attendants  would  bf  54?.'* .000. 
Hotel  expenses  would  W  it; 79  00"',  iv  r 
diom  costs  would  be  $244,L'JO,  Jriininy 
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would  cost  $6,000;  and  administrative 
costs  would  be  $34,000.  Finally,  the 
annual  cost  of  deadheading  flight 
attendants  back  to  their  place  of 
domicile  would  be  $289,000. 

Based  upon  their  total  cost  estimate, 
the  cost  per  added  flight  attendant 
would  be  $1.75  miHion  divided  by  20 
additional  flight  attendants,  or  about 
$87,000  per  flight  attendant.  If  this 
commenter  did  not  have  to  incur  the 
costs  for  deadhead  tickets,  then  the 
added  cost  would  be  $72,600  per  flight 
attendant. 

The  FAA  contends  that  these  cost 
estimates  represent  the  costs  associated 
v«th  rep!;icing  the  existing  crew.  The 
cost  est;ri. cites  do  not  appear  to 
represent  the  costs  associated  with 
augmenting  the  existing  crew  with 
additional  flight  attendants.  An  air 
carrier  whose  goal  is  profit 
maxiraiza*;'  n  and  cost  minimization 
would  choose  the  least  costly  means  of 
achieving  compliance  ■with  the 
proposed  ruJe,  and,  in  most  cases,  that 
appears  to  be  the  crew  augmentation 
option. 

RAA  asserted  that  the  final  rule 
would  impose  costs  based  on  the  fact 
that  some  aircraft  would  fly  longer  than 
14  hours  and  full.  The  FAA  contacted 
this  commenter  and  asked  a  clarifying 
question  on  the  number  of  times  that  an 
aircraft  would  fly  more  than  14  hours 
full.  The  commenter  was  unable  to 
provide  information  to  substantiate  this 
assertion,  and  therefore,  while  a 
problem  may  exist,  the  FAA  is  unable 
to  determine  the  magnitude  of  it. 

The  FAA  received  additional 
information  from  a  NACA  member 
(American  Trans  Air)  stating  that,  to 
calculate  annual  costs,  they  multiplied 
the  average  number  of  block  hours  in 
the  fleet  by  oie  percentage  of  flight 
hours  the  NPRM  is  expected  to  affect. 
The  product  is  the  total  number  of 
affected  block  hours. 

The  number  of  affected  block  hours 
was  then  divided  by  the  expected 
number  of  flight  attendant  utilization 
hours,  which  varies  by  aircraft  type,  and 
multiplied  by  the  number  of  flight 
attendants  to  compute  crew 
requirements.  Based  on  this  calculation. 
20  additional  flight  attendants  would  be 
needed  to  meet  the  requirements  of  the 
proposed  rule.  This  commenter  then 
multiplied  the  number  of  additional 
flight  attendants  by  their  annual  salary. 
including  fringe  benefits  and  training,  to 
arrive  at  a  cost  estimate  of  $372,000. 
Administrative  costs  of  $80,000  were 
added. 

The  FAA  received  additional 
clarification  that  the  percentage  of  flight 
hours  was  based  upon  the  commenter's 
examination  of  all  flights  that  exceeded 


14  bours.  The  commenter  did  not  look 
at  flights  of  14  to  16  hours,  16  to  18 
hours,  or  18  to  20  hours. 

Tlie  commenter  divided  the  number 
of  affected  block  hours  by  the  expected 
flight  attendant  utilization  hoiu^ 
(Boeing  727,  60  hours;  Boeing  757  and 
Lockheed  L-1011,  56  hours).  The 
commenter  did  not  know  how  many 
duty  periods  this  represented.  After 
multiplying  this  number  by  the  number 
of  flight  attendants  needed  to  complete 
crew  requirements,  the  commenter 
concluded  that  20  additional  flight 
attendants  would  be  needed  to  augment 
its  flights. 

The  $13,000  armual  salary  represents 
a  flight  attendant's  first-ytar  salary 
without  overtime.  The  20  percent 
benefits  estimate  represents  the 
company's  portion  of  employee  benefits. 

To  the  extent  practicable,  the  cost 
information  provided  by  commenters 
was  used  to  revise  the  cost  estimates  in 
the  final  regulatory  evaluation. 

Recordkeeping  Costs 

Several  commenters  provided  the 
FAA  with  information  on 
recordkeeping.  The  Air  Transport 
Association  estimated  that  air  carriers 
would  incur  a  one-time  expense  for 
computer  system  program  modifications 
of  $2.0  miUion  to  $3.0  million.  Delta  Air 
Lines  stated  that  the  one-time  cost  of 
software  computer  changes,  including 
recordkeeping,  would  be  $367,200. 
American  Trans  Air,  a  member  of  the 
National  Air  Carrier  Association,  stated 
that  administrative  costs  would  be 
$80,000.  approximately  $54,000  of 
which  would  be  the  cost  to  program  and 
upgrade  software,  and  $26,000  of  which 
would  be  the  cost  of  data  entry  and 
associatnd  labor. 

FAA  Response 

Because  of  limited  supporting 
documentation,  a  wide  variation 
between  commenters'  estimates,  and  the 
difficulty  of  ascertaining  what  portion  of 
the  recordkeeping  costs  could  be 
attributed  to  the  implementation  of  this 
filled  rule  versus  the  cost  to  upgrade 
current  systems,  the  FAA  stands  by  its 
original  recordkeeping  cost  estimate. 

Summary  of  Benefits  and  Costs 

Tjie  FAA  estimates  that  the  cost  of 
compliance  with  the  requirements  of 
this  final  rule  will  be  $42.7  million, 
discounted. 

Although  benefits  cannot  be 
quantified,  the  FAA  concludes  that  the 
estdolishment  of  flight  attendant  duty 
period  Umitations  and  rest  requirements 
are  warranted,  because  they  will 
contribute  to  an  overall  enhancement  of 
transport  category  airplane  safety  and 


utility  that  will  both  promote  and 
enhance  the  U.S.  air  transportation 

system. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA  was  enacted  by  Congress  to  ensure 
that  small  entities  are  not  unnecessarily 
and  disproportionately  burdened  by 
Federal  regulations.  The  RFA  requires  a 
Regulatory  Flexibility  Analysis  if  a 
proposed  rule  would  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  FAA  Order 
2100.14A  outlines  FAA's  procedures 
and  criteria  for  implementing  the  RFA. 

The  fleet  size  for  an  operator X)f 
aircraft  for  hire  to  be  considered  a  small 
entity  is  nine  or  fewer  aircraft.  The 
threshold  annualized  cost  levels  for 
operators  of  aircraft  for  hire  in  1993 
dollars  are  $117,800  for  scheduled 
operators  whose  fleets  have  aircraft  with 
seating  capacities  of  more  than  60, 
$67,000  for  scheduled  operators  whose 
fleets  have  aircraft  with  seating 
capacities  of  60  or  less  (other  scheduled 
operators),  and  $4,570  for  unscheduled 
operators.  The  proposals  in  the  NPRM 
would  affect  air  carriers  that  provide 
passenger-carrying  operations  in  aircraft 
for  which  flight  attendants  are  required. 
Other  types  of  aviation  companies 
would  not  be  affected.  A  "substantial 
number"  of  small  entities  is  a  number 
that  is  not  less  than  11  and  that  is  more 
than  one-third  of  the  small  entities 
subject  to  this  rule. 

According  to  FAA  records  of  small 
entity  air  carriers  that  provide 
passenger-carrying  operations  in  aircraft 
that  require  flight  attendants,  there  are 
23  part  125  and  135  operators  that  could 
be  affected  by  the  final  rule.  Of  these  23 
operators,  7  are  part  121/135  operators, 
12  are  part  125  operators,  and  4  are  part 
135  operators.  The  affected  operators  are 
those  with  nine  or  fewer  aircraft.  At 
least  one  of  the  aircraft  that  they  own 
have  a  seating  configuration  of  more 
than  19  as  described  in  either  §  125.269 
or  §  135.107  and  therefore  would  have 
at  least  one  flight  attendant  on  board. 
There  are  also  8  part  121  operators  that 
would  be  affected  by  the  final  rule.  In 
July  1993,  there  were  a  total  of  25  part 
121/135  operators,  39  part  125 
operators,  and  3,040  part  135  operators. 
There  are  also  more  than  100  part  121 
operators.  The  number  of  carriers  that 
could  be  affected  by  the  rule  does  not 
exceed  one-third  of  the  total  number  of 
carriers  in  any  of  the  four  categories  of 
operators  (parts  121, 121/125, 125  and 
135).  The  FAA  has  therefore  determined 
that  a  regulatory  flexibility  analysis  is 
not  necessary. 
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International  Trade  Impact  Statement 

This  final  rule  would  not  constitute  a 
barrier  to  international  \rade,  including 
the  export  of  American  goods  and 
services  to  foreign  countries  and  the 
import  of  foreign  goods  and  services 
into  the  United  States. 

The  FAA  has  determined  that  the 
amendments  to  parts  121  and  135  will 
not  have  a  significant  impact  on 
international  trade.  The  final  rule  is  not 
expected  to  have  an  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas  or  foreign  firms  doing 
business  in  the  United  States.  This 
finding  is  based  in  large  part  upon  the 
review  of  foreign  civil  aviation 
regulations  governing  flight  attendant 
flight  and  duty  time  practices  and 
minimum  rest  requirements  found  in 
the  Industry  Study  as  well  as 
information  supplied  by  commenters  to 
the  public  docket 

The  Industry  Study  review  shov.-s  that 
23  countries,  including  Argentina, 
Belgium.  Brazil,  Denmark,  the 
Netherlands,  France.  Norway,  Portugal. 
Sweden,  Switzerland,  and  West 
Germany,  have  government  regulations 
on  flight  attendant  flight  and  duty  times 
and  rest  periods. 

The  comment  provided  by  the  Flight 
Attendants  states  that  the  European 
Community,  through  its  Joint  Aviation 
Authority  QAA)  "is  poised  to  issue 
flight  attendant  duty  time  and  rest 
provisions  which  would  be  based  on 
state  of  the  art  research  concerning  work 
schedules  and  fatigue."  They  state  that 
the  JAA  rule  would  base  duty  time  and 
rest  limits  on  the  time  of  departure  and 
tlie  number  of  segments  flown. 

On  the  other  hand,  the  Industr>'  Study 
noted  that  24  countries,  including 
Australia,  Canada.  Greece.  Ireland.  Italy, 
Japan,  and  Mexico,  do  not  regulate  flight 
attendant  work  time. 

The  FAA  concludes  that  there  are 
many  countries  with  flight  attendant 
flight  and  duty  times  and  rest  periods 
and  many  countries  without  these 
regulations.  Second,  many  firms  in  the 
United  States  appear  to  be  already  in 
coniphance  or  near  comphance  vvith  tho 
final  regulation.  Therefore,  the  FAA  has 
determined  that  the  amendments  to 
parts  121. 125,  and  135,  will  not  have 
a  significant  impact  on  international 
trade. 

Federalism  Implications 

The  regulation  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  statps,  or  on  the 
distribution  of  power  and 
msponsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation  will 
not  have  sufficient  federalism 
implicatioiis  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  the  FAA  has  determined  that 
this  regulation  is  a  significant  regulatory 
action  under  Executive  Order  12866.  In 
addition,  the  rule  is  considered 
significant  imder  DOT  Regulatory 
Policies  and  Procedures.  However,  the 
FAA  has  determined  that  this  regulation 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities  or 
on  international  trade.  A  final  regulatory 
evaluation  of  the  regulation,  including  a 
final  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Seduction  Act  Approval 

Sections  121.683(a)(1),  135.63(a)(3), 
135.63(a)(4)(x).  135.63(a)(5),  and 
1 35.63(b)  are  not  effective  until  the 
OMB  has  approved  the  Paperwork 
Reduction  Requirements.  The  FAA  will 
publish  a  document  in  the  Federal 
Register  following  OMB  approval  of  the 
Paperwork  Reduction  Requirements. 

List  of  Subiects 

14  CFR  Part  121 

Air  carriers.  Aircraft.  Aircraft  pilots. 
Airmen,  Auplanes,  Aviation  safety. 
Hours  of  work.  Pilots.  Reporting  and 
recordkeeping  requirements.  Safety. 

14  CFR  Part  125 

Aircraft.  Airmen.  Airplanes.  Aviation 
safety.  Hours  of  work,  Pilots. 

14  CFR  Part  135 

Air  carriers.  Aircraft.  Airmen. 
Airplanes.  Aviation  safety.  Hours  of 
work.  Pilots.  Reporting  and 
recordkeeping  requirements,  Safetv. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  121. 125,  and  135  of  the 
Federal  Aviation  Regulations  (14  CPR 
parts  121.  125.  and  135)  as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  D0IW5ESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1354(a),  1355, 
1356,  1357.  1401,  1421-1430.  1472. 1485. 
and  1502;  49  U.S.C  106(g) 

2.  The  heading  for  subpart  P  is  revised 
to  read  as  follows: 

Subpart  P— Aircraft  Dispatcher 
Qualifications  and  Duty  Time 
Limitations:  Domestic  and  nag  Air 
Canlers;  Fllgtit  Attendant  Duty  Period 
Limitations  and  Rest  Requirements: 
Domestic,  Flag,  and  Supplemental  Air 
Carriers  and  Commercial  Operators 

3.  Section  121.461  is  revised  to  read 
as  follows: 

S 121-461    AppHcabUity. 

This  subpart  prescribes — 
(a)  Quahtications  and  duty  time 
limitations  for  aircraft  dispatchers  for 
domestic  and  flag  air  carriers;  and 

fb)  Duty  period  limitations  and  rest 
requirements  for  flight  attendants  used 
in  air  transportation  by  domestic,  flag, 
and  supplemental  air  carriers,  and  in  air 
commerce  by  commercial  of)erators. 

4.  Section  121.467  is  added  to  subpart 
P  to  read  as  follows: 

§121.467    Flight  attendant  duty  period 
limitations  and  rest  requirements: 
Domestic,  flag,  and  supplemental  air 
carriers  and  commercial  operators. 

(a)  For  purposes  of  this  section — 

Calendar  aay  means  the  period  of 
elapsed  time,  using  Coordinated 
Universal  Time  or  local  time,  that 
begins  at  midnight  and  ends  24  hours 
later  at  the  next  midnight 

Duty  period  means  the  period  of 
elapsed  time  between  reporting  for  an 
assignment  involving  flight  time  and 
release  fiom  that  £issignment  by  the 
domestic,  flag,  or  supplemental  air 
carrier  or  commercial  operator.  The  time 
is  calculated  using  either  Coordinated 
I'niversal  Time  or  local  time  to  reflect 
the  total  elapsed  time. 

Flight  attendant  means  an  individual, 
other  than  a  flight  crewmember.  who  is 
assigned  by  a  domestic,  flag,  or 
supplemental  air  carrier  or  commercial 
operator,  in  accordance  with  the 
required  minimum  crew  complement 
under  the  certificate  holder's  operations 
specifications  or  in  addition  to  that 
minimum  complement,  to  duty  in  an 
aircraft  during  fiight  time  and  whose 
duties  include  but  are  not  necessarily 
limited  to  cabin-safety-related 
responsibilities. 

Rest  period  means  the  period  free  of 
all  restraint  or  duty  for  a  domestic,  flag, 
or  Supplemental  air  carrier  or 
commercial  operator  and  free  of  all 
responsibihty  for  work  or  duty  should 
the  occasion  arise. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  domestic,  flag,  or 
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supplemental  air  carrier  or  commercial 
operator  may  assign  a  duty  period  to  a 
flight  attendant  only  when  tfie 
applicable  duty  period  limitations  and 
rest  requirements  of  this  paragraph  are 
met. 

(1)  Except  as  provided  in  paragraphs 
(b)(4),  (b)(5),  and  (b)(6)  of  this  section, 
no  domestic,  flag,  or  supplemental  air 
carrier  or  commercial  operator  may 
assign  a  flight  attendant  to  a  scheduled 
duty  period  of  more  than  14  hours. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  a  flight  attendant 
scheduled  to  a  duty  period  of  14  hours 
or  less  as  provided  under  paragraph 
(b)(1)  of  this  section  must  be  given  a 
scheduled  rest  period  of  at  least  9 
consecutive  hours.  This  rest  period 
must  occur  between  the  completion  of 
the  scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(3)  The  rest  period  required  under 
paragraph  (b)(2)  of  this  section  may  be 
scheduled  or  reduced  to  8  consecutive 
hours  if  the  flight  attendant  is  provided 
a  subsequent  rest  period  of  at  least  10 
consecutive  hours;  this  subsequent  rest 
period  must  be  scheduled  to  begin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occur  between  the  completion  of  the 
scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(4)  A  domestic,  flag,  or  supplemental 
air  carrier  or  commercial  operator  may 
assign  a  flight  attendant  to  a  scheduled 
duty  period  of  more  than  14.  hours,  but 
no  more  than  16  hours,  if  the  air  carrier 
or  commercial  operator  has  assigned  to 
the  flight  or  flights  in  that  duty  period 
at  least  one  flight  attendant  in  addition 
to  the  minimum  flight  attendant 
complement  required  for  the  flight  or 
flights  in  that  duty  period  under  the  air 
carrier's  or  the  commercial  operator's 
operations  specifications. 

(5)  A  domestic,  flag,  or  supplemental 
air  carrier  or  commercial  operator  may 
assign  a  flight  attendant  to  a  scheduled 
duty  period  of  more  than  16  hours,  but 
no  more  than  18  hours,  if  the  air  carrier 
or  commercial  operator  has  assigned  to 
the  flight  or  flights  in  that  duty  period 
at  least  two  fli^t  attendants  in  addition 
to  the  minimum  flight  attendant 
complement  required  for  the  flight  ur 
flights  in  that  duty  period  under  the  air 
carrier's  or  the  commercial  opitrator's 
operations  specifications. 

(6)  A  domestic,  flag,  or  suppluinental 
air  carrier  or  commercial  operator  may 
assign  a  flight  attendant  to  a  scheduled 
duty  period  of  more  than  18  hours,  but 
no  more  than  2Cf  hours,  if  the  scheduled 
duty  period  includes  oni?  or  more  flights 
that  land  or  take  offoutsi.lt'  the  48 


contiguous  states  and  the  District  of 
Columbia,  and  if  the  air  carrier  or 
commercial  operator  has  assigned  to  the 
flight  or  flights  in  that  duty  period  at 
least  three  flight  attendants  in  addition 
to  the  minimum  flight  attendant 
complement  required  for  the  flight  or 
flights  in  that  duty  period  under  the 
domestic  air  carrier's  or  the  commercial 
opeeator's  operations  specifications. 

(7)  Except  as  provided  in  paragraph 
|b)(a)  of  this  section,  a  flight  attendant 
scheduled  to  a  duty  period  of  more  than 
14  hours  but  no  more  than  20  hours,  as 
provided  in  paragraphs  (b)(4),  (b)(5), 
and  (b)(6)  of  this  section,  must  be  given 
a  scheduled  rest  period  of  at  least  12 
consecutive  hours.  This  rest  period 
must  occur  between  the  completion  of 
the  scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(8)  The  rest  period  required  under 
paragraph  (b)(7)  of  this  section  may  be 
scheduled  or  reduced  to  10  consecutive 
hours  if  the  flight  attendant  is  provided 
a  subsequent  rest  period  of  at  least  14 
consecutive  hours;  this  subsequent  rest 
period  must  be  scheduled  to  begin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occur  between  the  completion  of  the 
scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(9)  Notwithstanding  paragraphs  (b)(4), 
(b)(5).  and  (b)(6)  of  this  section,  if  a 
domestic,  flag,  or  supplemental  air 
carrier  or  commercial  operator  elects  to 
reduce  the  rest  period  to  10  hours  as 
authorized  by  paragraph  (b)(8)  of  this 
section,  the  air  carrier  or  commercial 
operator  may  not  schedule  a  flight 
attendant  for  a  duty  period  of  more  than 
14  hours  during  the  24-hour  period 
commencing  after  the  beginning  of  the 
reduced  rest  period. 

(10)  No  domestic,  flag,  or 
supplemental  air  carrier  or  commercial 
operator  may  assign  a  flight  attendant 
any  duty  period  with  the  air  carrier  or 
commercial  operator  unless  the  flight 
attendant  has  had  at  least  the  minimum 
rest  lequired  under  this  section. 

(11)  No  domestic,  flag,  or 
supplemental  air  carrier  or  conimnrcial 
operator  may  assign  a  flight  attendant  to 
perform  any  duty  with  the  air  carrier  or 
operator  during  any  required  rest 
period. 

(12)  Time  spent  in  transportation,  iidI 
local  in  character,  that  a  domestic,  flag, 
or  supplemental  air  carrier  or 
commercial  operator  requims  of  a  flight 
attendant  and  provides  to  transport  the 
flight  attendant  to  an  airport  at  which 
that  flight  attendant  is  to  serve  on  a 
flight  a.s  a  crevvmember,  or  from  an 
airport  at  which  the  flight  attendant  was 


relieved  from  duty  to  return  to  the  flight 
attendant's  home  station,  is  not 
considered  part  of  a  rest  period. 

(13)  Each  domestic,  flag,  or 
supplemental  air  carrier  must  relieve 
each  flight  attendant  engaged  in  air 
transportation  and  each  commercial 
operator  must  relieve  each  flight 
attendant  engaged  in  air  commerce  from 
all  further  duty  for  at  least  24 
consecutive  hours  during  any  7 
consecutive  calendar  days. 

(14)  A  flight  attendant  is  not 
considered  to  be  scheduled  for  duty  in 
excess  of  duty  period  limitations  if  the 
flights  to  which  the  flight  attendant  is 
assigned  are  scheduled  and  normally 
terminate  within  the  limitations  but  due 
to  circumstances  beyond  the  control  of 
the  domestic,  flag,  or  supplemental  air 
carrier  or  commercial  operator  (such  as 
adverse  weather  conditions)  are  not  at 
the  time  of  departure  expected  to  reach 
their  destination  within  the  scheduled 
time. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  a  domestic,  flag,  or 
supplemental  air  carrier  or  commercial 
operator  may  apply  the  flight 
crewmember  flight  time  and  duty 
limitations  and  rest  requirements  of  this 
part  to  flight  attendants  for  all 
operations  conducted  under  this  part 
provided  that — 

(1)  The  certificate  holder  establishes 
written  procedures  that — 

(i)  Apply  to  all  flight  attendants  used 
in  the  certificate  holder's  operation; 

(ii)  Include  the  flight  crewmember 
requirements  contained  in  subparts  Q, 
R,  or  S  of  this  part,  as  appropriate  to  the 
operation  being  conducted,  except  that 
rest  facilities  on  board  the  aircraft  are 
not  required; 

(iii)  Include  provisions  to  add  one 
flight  attendant  to  the  minimum  flight 
attendant  complement  for  each  flight 
crewmember  who  is  in  excess  of  the 
minimum  number  required  in  the 
aircraft  type  certificate  data  sheet  and 
who  is  assigned  to  the  aircraft  under  the 
provisions  of  subparts  Q,  R,  and  S,  as 
applicable,  of  this  part; 

(iv)  Are  approved  by  the 
Administrator  and  are  described  or 
referenced  in  the  certificate  holder's 
operations  specifications;  and 

(2)  Whenever  the  Administrator  finds 
that  revisions  are  necessary  for  the  " 
continued  adequacy  of  the  written 
procedures  that  are  required  by 
paragraph  (n)(l)  of  this  section  and  that 

,  had  been  granted  final  approval,  the 
certificate  holder  must,  after  notification 
by  the  Administrator,  make  any  changes 
in  the  procedures  that  are  found 
necessary  by  the  Administrator.  Within 
30  days  after  the  certificate  holder 
receives  such  notice,  it  may  file  a 
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petition  to  reconsider  the  notice  with 
the  FAA  Flight  Standards  District  Office 
that  is  charged  with  the  overall 
inspection  of  the  certificate  holder's 
operations.  The  filing  of  a  petition  to 
reconsider  stays  the  notice,  pending 
decision  by  the  Administrator. 
However,  if  the  Administrator  finds  that 
an  emergency  requires  immediate  artion 
in  the  interest  of  safety,  the 
Administrator  may,  upon  a  statement  of 
the  reasons,  require  a  change  cffedive 
without  stay. 

3.  Section  121.683  is  amended  by 
revising  paragraph  (a)(ll  to  read  as 
follows: 

§  121.683    Crewmember  and  dispatcher 
record. 

(al  •  •   • 

(1 )  Maintain  current  records  of  each 
crowmember  and  each  aircraft 
dispatcher  (domestic  and  flag  air 
carriers  only)  that  show  whether  the 
crewmember  or  aircraft  dispatcher 
complies  with  the  applicable  sections  of 
this  chapter,  including,  but  not  limited 
to.  proficiency  and  route  checks, 
airplane  and  route  qualifications, 
training,  any  required  physical 
examinations,  flight,  duty,  and  rest  time 
records;  and 


PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

6.  The  authority  citation  for  part  123 
IS  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10f>(g).  1354.  1421 
fiirouRh  1430,  and  1502. 

7.  Section  125.37  is  amended  by 
revising  the  heading  and  paragraph  (a) 
to  n?ad  as  follows: 

§  125.37    Duty  period  limitations. 

(a)  Each  flight  crewmember  and  flight 
tittendant  must  be  relieved  from  all  duty 
for  at  least  8  consecutive  hours  during 
anv  24-hour  period. 


PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

8.  The  authority  citation  for  part  133 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1,-J54(a),  1355(a). 
1421  through  1431,  and  1502;  49  U.S.C. 
I(i6(g)  (r»)vi.sed  Pub.  L.  97-499.  January  12. 
1983). 

9.  Section  135.63  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)(x), 
adding  new  paragraph  (a)(5),  and 
revising  paragraph  (b)  to  read  as  follows: 


§135.63    Recordkeeping  requirements. 

(a)  •  •  * 

(3)  A  current  Ust  of  the  aircraft  used 
or  available  for  use  in  operations  under 
this  part  and  the  operations  for  which 
each  is  equipped; 

(4)*   •-* 

(x)  The  date  of  the  completion  of  the 
initial  phase  and  each  recurrent  phase 
of  the  training  required  by  tliis  part:  and 

(5)  An  individual  record  for  each 
riight  attendant  who  is  required  under 
this  part,  maintained  in  sufficient  detaii 
to  dotennine  compliance  with  the 
applicablo  portions  of  §  1 35.273  of  this 
part. 

(b)  Each  certificate  holder  must  keep 
e.ich  rf)c:ord  required  by  paragraph  (a)i3) 
of  this  section  for  at  least  6  months,  and 
must  keep  each  record  rtiquired  by 
paragraphs  (a)(4)  and  (a)(5)  of  thi.s' 
soction  for  at  least  12  months. 

•  •        •        *        • 

10.  Subpart  F  is  amended  by  revismg 
the  heading  to  read  as  follows: 

Subpart  F— Crewmember  Flight  Time 
and  Duty  Period  Limitations  and  Rest 
Requirements 

11.  Section  135. 2C1  is  amended  by 
revising  the  inlroductor>-  text  of  the 
section  and  by  adding  a  new  paragraph 
(e)  to  read  as  follows; 

§135.261    Applicability. 

Sections  135  2G3  through  135.273  i.f 
this  part  prescribe  flight  time 
limitations,  duty  period  limitations,  and 
ro.st  requirements  for  operations 
conducted  under  this  part  as  follows: 

*  •         *         •         » 

(e)  Section  135.273  prescribes  duty 
period  limitations  and  rest  requirements 
for  flight  tittc'ulajits  in  all  operations 
condurted  under  this  part. 

12.  Section  135.273  is  added  to 
Subpart  F  to  read  as  follows: 

§  135.273    Duty  period  limitations  and  rest 
time  requirements. 

(a)  For  purposes  of  this  section — 

Calfiidar  day  means  the  period  uf 
elapsed  time,  using  Coordinated 
Universal  Time  or  local  time,  that 
begins  at  midnight  and  ends  24  hours 
later  at  the  next  midnight. 

Duty  pfrii>d  moans  t.he  period  of 
elapsed  time  between  r"portir;g  for  an 
assignment  involving  flight  time  and 
release  from  that  assignment  by  the 
certificate  holder.  The  time  is  calculated 
using  either  Coordinated  I'niversal 
Time  or  local  time  to  reP.ect  the  total 
elapsed  time. 

Flight  attendant  means  an  individual, 
other  than  a  flit;ht  c-ewmember,  v\hu  is 
assigned  by  the  certificate  holder,  in 
accordance  with  the  requinjd  minimum 


crew  complement  under  the  certificate 
holder's  operations  specifications  or  in 
addition  to  that  minimum  complement, 
to  duty  in  an  aircraft  during  flight  time 
and  whose  duties  include  but  are  not 
necessarily  limited  to  cabin-safety- 
related  responsibilities 

Rest  period  means  the  period  free  of 
all  responsibility  for  work  or  duty 
should  the  occasion  arise. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  certificate  bolder 
may  assign  a  duty  period  to  a  flight 
attendant  only  when  the  applicable  duty 
period  hmitations  and  rest  requirements 
of  this  paragraph  are  met. 

(1)  Except  as  provided  in  paragraphs 
('.•)(4),  0;K5),  and  (b)(6)  of  this  .s<vcliun. 
no  cert'.ficate  holder  may  assign  a  fliglit 
attandant  to  a  scheduled  duty  period  of 
more  than  14  hours. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  a  flight  Rftendanl 
scheduled  to  a  duty  period  of  14  hours 
or  less  as  provided  under  paragraph 
(b)(1)  of  this  section  must  be  given  a 
schedulod  rest  period  of  at  least  9 
consecutive  hours.  This  rest  period 
must  occur  lietween  the  completion  of 
the  scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period.    , 

(3)  The  rest  period  required  under 
paragraph  (b)(2)  of  this  secti.m  may  be 
scheduled  or  reduced  to  8  consecutive 
hours  if  the  flight  attendant  is  provided 
a  subsffquent  rest  period  of  at  least  10 
ronsci  utive  hours;  this  subsequent  rest 
periotl  must  be  scheduled  to  {)egin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  periotl  and  must 
occur  between  the  completion  of  die 
scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(4)  A  certificate  holdt  r  may  .issign  a 
flight  attendant  to  a  scheduled  duty 
period  of  mure  than  14  hours,  but  no 
more  than  Ifa  hours,  if  the  certificate 
holder  has  assigned  to  the  flight  or 
flights  in  that  duty  period  at  least  one 
flight  attendant  in  addition  to  the 
niinimuni  flight  attendant  complement 
required  for  the  flight  or  flights  in  that 
duty  period  under  the  certificate 
holder's  operdlions  specifications. 

(5)  A  certificate  holder  may  assign  a 
flight  attendant  to  a  scheduled  duty 
period  of  more  than  16  hours,  but  no 
more  than  18  hours,  if'the  certificate 
holder  has  assigned  to  the  flight  or 
flights  in  that  duty  period  at  least  two 
flight  attendants  in  addition  to  the 
minimum  fiipht  attendant  complement 
required  for  the  nif^ht  or  flights  in  that 
duly  period  uiidsr  the  certificate 
holder's  openitions  specification.s. 

(6)  A  certificate  holder  may  assign  a 
flight  attendant  to  a  scheduled  duty 
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period  of  more  than  18  hours,  but  no 
more  than  20  hours,  if  the  scheduled 
duty  period  includes  one  or  more  flights 
that  land  or  take  oH'  outside  the  48 
contiguous  states  and  the  Ehstrict  of 
Coliunbia,  and  if  the  certificate  holder 
has  assigned  to  the  flight  or  flights  in 
that  duty  period  at  least  three  flight 
attendants  in  addition  to  the  minimum 
flight  attendant  complement  required 
for  the  flight  or  flights  in  that  duty 
period  under  the  certificate  holder's 
operations  specifications. 

(7)  Except  as  provided  in  paragraph 
fb)(8)  of  this  section,  a  flight  attendant 
scheduled  to  a  duty  period  of  more  than 
14  hours  but  no  more  than  20  hours,  as 
provided  in  paragraphs  (b)(4),  (b)(5), 
and  (b)(6)  of  this  section,  must  be  given 
a  scheduled  rest  period  of  at  least  12 
consecutive  hours.  This  rest  period 
must  occur  between  the  completion  of 
the  scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(8)  The  rest  period  required  under 
paragraph  (b)(7)  of  this  section  may  be 
scheduled  or  reduced  to  10  consecutive 
hours  if  the  flight  attendant  is  provided 
a  subsequent  rest  period  of  at  least  14 
consecutive  hours;  this  subsequent  rest 
period  must  be  scheduled  to  begin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occur  between  the  completion  of  the 
scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(9)  Notwithstanding  paragraphs  (b)(4), 
(b)(5),  and  (b)(6)  of  this  section,  if  a 
certificate  holder  elects  to  reduce  the 
rest  period  to  10  hours  as  authorized  by 
paragraph  (b)(8)  of  this  section,  the 
certificate  holder  may  not  schedule  a 
flight  attendant  fora  duty  period  of 
more  than  14  hours  during  the  24-hour 
period  commencing  after  the  beginning 
of  the  reduced  rest  period. 


(10)  No  certificate  holder  may  assign 
a  flight  attendant  any  duty  period  with 
the  certificate  holder  unless  the  flight 
attendant  has  had  at  least  the  minimum 
rest  required  ilnder  this  section. 

(11)  No  certificate  holder  may  assign 
a  flight  attendant  to  perform  any  duty 
with  the  certificate  holder  during  any 
requited  rest  period. 

(12)  Time  spent  in  transportation,  not 
local  In  character,  that  a  certificate 
holdw  requires  of  a  flight  attendant  and 
provides  to  transport  the  flight  attendant 
to  an  airport  at  which  that  flight 
attendant  is  to  serve  on  a  flight  as  a 
crewmember,  or  from  an  airport  at 
which  the  flight  attendant  was  relieved 
from  duty  to  return  to  the  flight 
attendant's  home  station,  is  not 
considered  part  of  a  rest  period. 

(13)  Each  certificate  holder  must 
relieve  each  flight  attendant  engaged  in 
air  transportation  from  all  further  duty 
for  at  least  24  consecutive  hours  during 
any  7  consecutive  calendar  days. 

(14)  A  flight  attendant  is  not 
considered  to  be  scheduled  for  duty  in 
excess  of  duty  period  hmitations  if  the 
flights  to  which  the  flight  attendant  is 
assigned  are  scheduled  and  normally 
terminate  within  the  hmitations  but  due 
to  circumstances  beyond  the  control  of 
the  certificate  holder  (such  as  adverse 
weather  conditions)  are  not  at  the  time 
of  departure  expected  to  reach  their 
destination  within  the  scheduled  time. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  a  certificate  holder  may 
apply  the  flight  crewmember  flight  time 
and  duty  hmitations  and  rest 
requirements  of  this  part  to  flight 
attendants  for  all  operations  conducted 
under  this  part  provided  that — 

(1)  The  certificate  holder  establishes 
written  procedures  that — 

(i)  Apply  to  alllFlight  attendants  used 
in  the  certificate  holder's  operation; 

(ii)  Include  the  flight  crewmember  -  - 
requirements  contained  in  subpart  F  of 
this  part,  as  appropriate  to  the  operation 


being  conducted,  except  that  rest 
facilities  on  board  the  aircraft  are  not 
required;  and 

(iii)  Include  provisions  to  add  one 
flight  attendant  to  the  minimiun  flight 
attendant  complement  for  each  flight 
crewmemt)er  who  is  in  excess  of  the 
minimum  number  required  in  the 
aircraft  type  certificate  data  sheet  and 
who  is  assigned  to  the  aircraft  under  the 
provisions  of  subpart  F  of  this  part,  as 
applicable. 

(iv)  Are  approved  by  the 
Administrator  and  described  or 
referenced  in  the  certificate  holder's 
operations  specifications;  and 

(2)  Whenever  the  Administrator  finds 
that  revisions  are  necessary  for  the 
continued  adequacy  of  duty  period 
limitation  and  rest  requirement 
procedures  that  are  required  by 
paragraph  (c)(1)  of  this  section  and  that 
had  been  granted  final  approval,  the 
certificate  holder  musf,  after  notification 
by  the  Administrator,  make  any  changes 
in  the  procedures  that  are  found 
necessary  by  the  Administrator.  Within 
30  days  after  the  certificate  holder 
receives  such  notice,  it  may  file  a 
petition  to  reconsider  the  notice  with 
the  FAA  Flight  Standards  District  Office 
that  is  charged  with  the  overall 
inspection  of  the  certificate  holder's 
operations.  The  filing  of  a  petition  to 
reconsider  stays  the  notice,  pending 
decision  by  the  Administrator. 
However,  if  the  Administrator  finds  that 
there  is  an  emergency  that  requires 
immediate  action  in  the  interest  of 
safety,  the  Administrator  may,  upon  a 
statement  of  the  reasons,  require  a 
change  effective  without  stay. 

Issued  in  Washington.  DC,  on  August  15, 
19'94. 

David  R.  Hinson, 

Administrator. 
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DEPARTMErfT  OF  TRANSPOFTTATION 

Office  of  the  Secretary 

49CFRPart40 

[Docket  49713;  PIN  2105-AB95] 

Procedures  for  Transportation 
Woritplace  Drug  and  Alcohol  Testing 
Programs 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  Department  of 
Transportation  is  making  a  series  of 
minor  or  technical  amendments  to  its 
drug  and  alcohol  testing  procedures. 
The  most  significant  of  these  include 
revising  the  initial  test  cutoff  level  for 
marijuana  metabolites,  changing  split 
specimen  collection  procedures  to  be 
consistent  with  those  of  the  Department 
of  Health  and  Human  Services,  revising 
the  temperature  range  for  urine  drug 
specimens,  revising  the  drug  testing 
custody  and  control  form  and  m.odifying 
the  alcohol  testing  form,  clarif\'ing 
laboratory  reporting  procedures  to 
consortiums,  deleting  a  requirement  for 
a  second  "air  blank"  after  alcohol 
confirmation  tests,  specifying 
procedures  related  to  the  display  of  the 
sequential  number  for  alcohol  tests,  and 
clarifying  chain  of  custody 
requirements.  The  changes  have  the 
purposes  of  updating  the  procedures  to 
be  consistent  with  Department  of  Health 
and  Human  Services  guidelines  and 
addressing  implementation  problems  of 
which  the  Department  has  become 
aware. 

DATES:  This  rule  is  effective  September 
19. 1994.  with  the  following  exceptions: 

(1)  The  amendments  to  §  40.23(a)  are 
effective  February  16,  1995,  but 
compliance  with  these  amendments  is 
authorized  on  August  19, 1994; 

(2)  The  amendments  to 
§§40.25(0(10)(ii)  (B)  and  (C)  and 
40.29(bKl)  are  effective  August  15. 
1994; 

(3)  The  amendments  to  §  40.29  (o)  and 
(0  are  effective  September  1,  1994;  and 

(4)  The  amendments  to  §  40.25  (c)  and 
(h)  are  effective  on  August  19, 1994. 
Comments  should  be  received  by 
September  19,  1994.  except  that 
comments  on  the  amendment  to  §  40.23 
should  be  received  by  October  18,  1994. 
Late-filed  comments  will  be  considered 
to  the  extent  practicable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement.  400  7th  Street.  S  W.. 
Room  10424. 202-366-9306. 
Information  mav  also  be  obtained  from 


the  Office  of  Drug  Enforcement  and 
Profrara  Compliance,  202-366-3784. 
SUPf>LEMENT»flY  INFORMATtOUt  Tte 
Department  is  pubhshing  thi»  finals  rule 
to  make  several  minor  or  teehmcai 
amendments  to  its  drug  and  alcohol 
testing  procedures,  49  CFR  Part  40.  The 
changes  to  Part  40  are  described  below. 
The  changes  are  intended,  among  other 
things,  to  conform  Part  40  to  a  number 
of  provisions  in  the  recently  revised. 
Department  of  Health  and  Human 
Services  (DHHS)  guidelines  (59  FR 
29908;  June  9,  1994)  and  to  correct  a 
misinterpretation  of  the  DepartmBnf  s 
chain  of  custody  requirements.  The 
Department  is  seeking  comments  on 
these  amendments  and  will  publish  a 
notice  in  the  Federal  Register 
responding  to  comments  received 
including,  if  appropriate,  any  changes  to 
the  amendments  based  on  the 
comments. 

The  Drug  Testing  Custody  and  Control 
Form 

Ab  the  result  of  a  lengthy  process  of 
consultation  among  the  Department  of 
Transportation,  the  Department  of 
Health  and  Human  Services  (DHHS), 
and  other  interested  parties,  the 
Department  has  made  modifications  to 
the  drug  testing  custody  and  control 
form.  This  form  will  be  used  in  Federal 
employee  testing  as  well  as  testing 
under  DOT  rules.  The  form  is 
reproduced  in  Appendix  A.  QMB  has 
approved  the  fonn  under  the  Paperwork 
Reduction  Act. 

Under  the  current  rule,  program 
participants  have  had  the  discretion  to 
modify  the  drug  testing  custody  and 
control  form,  as  long  as  the  contents  of 
the  form  met  the  requirements  of  the 
regulatory  t3xt  describing  the  form  in 
§  40,23(aj.  In  the  Department's 
experience,  this  has  led  to  a 
proliferation  of  different  forms,  with 
consequent  confiision  and  increased 
probabihty  of  error.  In  the  alcohol 
testing  procedures,  we  required 
employers  to  use  the  Department's 
alcohol  testing  form  without 
modification.  Now  that  we  have  an 
improved  drug  testing  custody  and 
control  form,  we  believe  that  it  should 
be  used  universally  in  the  program, 
without  exception  and  without 
modification.  For  this  reason,  we  are 
amending  §40.23  to  delete  the 
regulatory  te.xt  description  of  the  form 
(which  is  no  longer  neednd,  since 
everyone  would  be  using  exactly  tJie 
form  printed  in  Appendix  A)  and  to 
require  participants  in  the  program  to 
use  the  Department's  form  without 
modification. 

VVe  recognize  that  participants  have 
storks  of  existing  forms.  To  provide 


participants  a  reasonable  time  to 
exhaust  these  stoclis  and  begin  to  obtain 
new  forms,  this  amendment  will  not  be 
made  effective  until  February  16. 1995. 
In  addition,  we  are  providing  60  days 
for  interested  persons  to  conunent  on 
this  amendment  (i.e.,  on  the 
requirement  to  use  the  form  without 
modification,  not  on  the  content  or 
format  of  the  form  itself).  Employers  and 
other  participants  are  authorized  to  use 
the  new  form  immediately.  We  believe 
it  would  be  very  useful  for  those 
employers  who  must  begin  split  sample 
testing  on  August  15, 1994,  to  begin 
using  the  new  form  as  soon  as  possible, 
since  we  believe  the  new  form  is  better 
suited  to  split  sample  testing  than  its 
predecessors. 

VVe  emphasize  that  Seven-part  forms 
must  be  used  in  all  cases  for  split 
samples.  Older  seven-part  split  sample 
forms  may  continue  to  be  used  during 
the  six  month  transition  period  (six-part 
forms  may  never  be  used  in  split  sample 
testing).  After  that,  the  new  seven-part 
fonn  must  be  used.  RSPA  and  Coast 
Guard  employers  who  choose  to  use 
single  sample  collection  may  continue 
to  use  old  six-part  forms  during  the  six 
month  transition  period,  and  thereafter 
must  use  the  new  form,  discarding  copy 
three. 

The  Alcohol  Testing  Form  and  Log 
Book 

Currently.  Copy  1  of  the  Alcohol 
Testing  Form  (the  original)  is  defignatod 
as  the  breath  alcohol  technician's 
(BAT's)  copy  of  the  form,  for  which 
there  is  no  record  retention  requirement 
stated.  Copy  3  is  designated  the 
employer's  copy,  which  the  employer 
must  retain.  It  makes  more  sense,  in  our 
view,  for  the  original  of  the  form  to  be 
retained  by  the  employer,  rather  than  a 
copy.  Consequently,  we  are  switching 
the  form  designations,  so  that  Copy  1 
will  be  the  employer's  copy  and  Copy 
3  will  be  the  BAT's  copy.  The  statement 
to  be  signed  by  the  employee  in  Step  4 
of  the  form  is  reworded  slightly  to 
eamphasize  the  employee's  agreement 
that  the  test  reflected  on  the  form  is  the 
test  that  the  employee  took  and  that  the 
result  is  recorded  accurately. 

In  §  40.59(c),  in  the  context  of  the 
discussion  of  the  log  book,  the  rule 
n^qui.'-es  the  notation  of  the  "quantified 
lest  result."  The  Department  intends 
that  this  result^be  the  numerical  result 
displayed  by  the  EBT.  The  term  has  the 
same  meaning  as  the  term  "result 
displayed  on  the  EBT"  elsewhere  in  the 
rule  (e.g.,  §  40.63(d)(l)(i)),  and  we  are 
changing  the  term  for  the  sake  of 
consistency. 


^ 
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CUi  ification  of  Reference  to  NHTSA 
»  CPL  in  Definition  of  "EBT" 

The  National  Highway  Traffic  Safetv 
Administration  (NHTSA)  Conforming' 
Products  List  (CPL)  for  Evidential 
Breath  Testing  Devices  (EBTs)  includes 
both  devices  that  meet  September  1993 
amendments  to  NHTSA's  model 
specifications  and  devices  that  meet 
only  the  previous  version  of  the  model 
specifications.  Only  those  devices  on 
the  CPL  that  meet  the  September  1993 
model  specifications  may  be  used  in  the 
EXDT  alcohol  testing  program.  Other 
devices  on  the  CPL  (those  designated  by 
an  asterisk  on  the  published  CPL;  see  for 
instance  59  FR  18840  (April  20,  1994)) 
are  not  authorized  for  use  in  DOT- 
mandated  alcohol  testing  programs.  We 
are  adding  a  reference  to  the  September 
1993  model  specifications  in  the 
definition  of  "EBT"  in  §  40.3  to  clarify 
this  point. 

Split  Sample  Collection  Procedures 

The  Department's  procedures  for 
collecting  split  samples  for  drug  testing 
direct  the  collection  site  person  to  pour 
the  urine  from  a  collection  container 
into  one  or  two  specimen  bottles 
(depending  on  the  collection  method 
used).  Some  concern  has  been  raised 
that  this  requirement  would  preclude 
the  use  of  newer  technologies  that 
would  subdivide  a  specimen  into  a 
primary  and  a  spUt  specimen  without 
the  necessity  of  a  collection  site  person 
physically  poiuring  the  urine  from  one 
vessel  into  another.  The  Department 
does  not  intend  its  procedures  to 
preclude  the  use  of  such  methods  or 
systems,  as  long  as  they  result  in 
primary  and  split  samples  that  can  be 
transmitted  to  laboratories  and  tested  in 
ways  that  fully  comply  with  Part  40 
requirements.  We  have  added  language 
to  this  effect.  The  Department  does  not 
endorse  drug  testing  products,  and  this 
change  should  not  be  construed  as  an 
endorsement  of  any  particular  product. 

In  using  whichever  of  the  authorized 
methods  of  collecting  split  samples,  the 
Department  advises  collectors  that  we 
believe  the  preferred  practice  is  to  have 
temperature  strips  attached  to  the 
collection  container,  which  can  reduce 
the  time  lag  in  checking  the  temperature 
and  reduce  the  likelihood  of  errors  or 
delays.  The  temperature  should  be  read, 
of  course,  from  the  collection  container 
itself,  rather  than  from  another  bottle 
into  which  the  split  specimen  may  be 
poured. 

Section  40.25(f)(10)(ii)(C)  of  the 
Departrnent's  current  regulation 
describes  one  of  the  alternative  split 
specimen  collection  procedures.  In  this 
procedure,  a  single  specimen  bottle  is 


used  as  the  collection  container.  The 
collection  site  person  pours  30  ml  of  the 
urine  frtjm  this  container  into  a  second 
specimen  bottle,  which  is  then  used  as 
the  primar)'  specimen.  The  urine 
remaining  in  the  collection  container 
t>ecomes  the  spUt  specimen.  When 
DHHS  published  its  revised  drug  testing 
guidehnes.  however,  DHHS  provided 
that,  in  this  situation,  the  collection  site 
person  would  pour  15  ml  of  the  urine 
into  the  second  bottle,  to  be  used  as  the 
split  specimen,  with  30  ml  remaining  in 
the  collection  container,  to  be  used  as 
the  primary  specimen.  In  other  words, 
the  DHHS  procedure  was  the  reverse  of 
the  one  we  issued  in  February.  While 
there  are  advantages  to  the  procedure  in 
the  current  Part  40.  we  believe,  on 
balance,  that  it  is  more  important  that 
the  DHHS  guidelines  and  Part  40  be 
consistent  on  this  point.  Consequently, 
we  are  changing  our  procedures  to 
conform  widi  those  of  DHHS. 

Change  in  Temperature  Range 

The  revised  DHHS  guidelines  modify- 
the  temperature  range  within  which  a 
specimen  must  fall  in  order  to  avoid 
creating  a  reason  to  believe  that  a  urine 
specimen  has  been  altered  or 
substituted.  The  old  range  is  32.5- 
37.7C/90.5-99.8F.  The  new  range  is  32- 
38C/90-100F.  Part  40  references  are 
being  changed  to  conform  with  the 
DHHS  revision. 

Clarification  of  Chain  of  Custody 
Requirement 

Section  40.25  contains  a  number  of 
references  to  use  of  chain  of  custody 
documentation  in  the  handling  and 
transportation  of  urine  specimens. 
Recently,  an  arbitrator  misinterpreted 
these  provisions,  determining  that  a 
chain  of  custody  was  invalid,  and  that 
the  test  must  be  canceled,  because 
persons  involved  solely  in  the 
transportation  of  the  intact  shipping 
container  did  not  make  a  chain  of 
custody  entry.  This  interpretation  is 
contrary  to  Part  40  procedures,  wholly 
unnecessary  in  order  to  preserve  the 
integrity  of  the  process,  and,  if  followed, 
would  result  in  a  wholesale  disruption 
of  the  DOT  testing  program.  As  DHHS 
recently  pointed  out  in  its  revised  drug 
testing  guidehnes,  "Since  specimens  are 
sealed  in  packages  that  would  indicate 
any  tampering  during  transit  to  the 
laboratory  and  couriers,  express  carriers, 
and  postal  ser\'ice  personnel  do  not 
have  access  to  the  chain  of  custody 
forms,  there  is  no  requirement  that  such 
personnel  document  chain  of  custody 
for  the  package  during  transit." 

The  Department  interprets  its  existing 
regulatory  provisions  as  not  requiring 
couriers,  postal  employees,  and  other 


personnel  involved  in  the  transportation 
of  urine  specimens  to  make  chain  of 
custody  form  entries.  Likewise,  the 
Department  interprets  its  existing  rules 
as  not  requiring  making  entries  on  the 
chain  of  custody  form  when  a  sealed 
shipping  container  is  put  into  or 
removed  from  temporary,  secure 
storage.  In  present  §  40.25(c).  for 
example,  handling  or  transportation  of  a 
specimen  from  one  "place"  to  another 
must  be  accomplished  through  chain  of 
custody  procedures.  The  Department 
interprets  this  as  meaning  that  as  long 
as  there  is  an  entry  from  an  individual 
authorized  to  release  the  specimen  from 
the  collection  site  (  "Place"  #1)  and 
another  from  an  individual  authorized 
to  receive  it  on  behalf  of  the  laborator>' 
("Place"  #2).  the  persons  who  perform 
inter\-ening,  ministerial  transportation 
services  (e.g..  couriers,  truck  drivers, 
airplane  pilots,  postal  ser\'ice 
employees,  mail  room  employees)  need 
not  make  such  entries. 

Present  paragraph  40.25(h)  authorizes 
chain  of  custody  documentation  to  be 
"enclosed"  in  the  shipping  container  for 
shipment  to  the  laboratDr\-.  This 
container  is  sealed  with  tamper-evideni 
tape.  As  a  program  matter,  the 
Department  recommends  enclosing 
chain  of  custody  documentation  in  the 
shipping  container,  as  opposed  to 
attaching  it  to  the  exterior  of  the 
container,  since  this  minimizes  the 
likehhood  of  loss  of  or  damage  to  the 
documents.  Interpreting  the  rule  to 
require  persons  performing  intervening 
transportation  services  to  make  chain  of 
custody  entries  would  nullify  this 
important  provision  of  the  rule.  In  order 
to  make  chain  of  custody  entries, 
intervening  transportation  personnel 
would  have  to  break  the  tamper-evident 
seal,  dig  out  the  documentation,  make 
an  entr>".  reinsert  the  documentation, 
and  re-seal  the  container.  Of  course,  a 
shipping  container  with  a  seal  that  had 
been  broken  and  re-sealed  a  number  of 
times  would  make  it  unlikely,  if  not 
impossible,  for  a  valid  test  to  be 
conducted  of  the  specimen  it  contained. 
The  Department  could  not  interpret  its 
regulations  to  create  such  an  absurd 
result. 

Present  §  40.25  (k)  directs  the  use  of 
a  chain  of  custody  form  "from  the  point 
of  collection  to  the  final  disposition  of 
the  specimen."  This  provision  directs 
that  every  individual  "in  the  chain"  be 
identified.  Unlike  authorized  collection 
site  and  laboratory  personnel,  who 
actually  handle  the  specimen, 
intervening  transportation  personnel  are 
not,  properly  speaking,  "in  the  chain"  at 
all,  a  point  which  the  Department  has 
understood  to  be  consistent  with  long- 
standing case  law  in  a  variety  of 
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contaxtSw  Coosequendy.  die  Department 
nevei  underslood  or  lAtended  tliis 
langviag«  to  re<yuire  that  intervening 
transportatioa  personnel  make  chain  of 
custiKiy  entries. 

A  related  issue,  raised  in  the  same 
arbitration  decision,  concerns  temporary 
secure  storage.  That  is.  a  collection  site 
person  conducts  the  test,  &lls  out  the 
custody  and  control  form,  places  the 
specimen  and  form  in  a  sealed  shipping 
container,  and  places  the  container  in 
secure,  temporary  storage  at  the 
collection  site,  where  a  courier  picks  it 
up  subsequently  for  transportation  to 
the  laboratory.  Again,  any  tampering 
would  be  revealed  by  the  tamper- 
evident  seaL  Here,  too,  requiring  an 
entry  in  the  chain  of  custody  for  putting 
the  package  into  and  removing  it  from. 
the  temporary  secure  storage  is 
unnecessary  and  disruptive. 
Alternatives,  such  as  not  seaMng  ihe 
chain  of  custody  documentation  in  the 
shipping  container  until  immediately 
before  pickup,  or  attaching  the  chain  nf 
custody  documentation  to  the  outside  of 
the  shipping  container  when  it  is  ready 
for  pickup,  multiply  the  possibilities  for 
error.  We  emphasise  that  the  collector 
should,  as  a  matter  of  good  practice, 
document  in  its  own  records  the  times 
at  which  sealed  shipping  containers  are 
put  into  and  removed  from  temporary 
secure  storage. 

Notvkdthstanding  the  Department's 
ri  asonable  construction  of  its  existing 
regulatory  language,  which  has  been 
communicated  in  the  past  to  persons 
raising  the  question,  at  least  one 
arbitrator  did  misinterpret  these 
provisions.  To  prevent  the  passibility  of 
any  such  mistakes  in  the  future,  the 
Department  it  taking  thii  opportunity  to 
clarify  its  regulations.  To  this  end,  we 
are  adding  language  very  similar  to  that 
of  DHHS  to  §40.25  (c).  (h),  and  (k),  as 
well  as  an  additional  sentence  that 
strongly  emphasizes  and  underlines  that 
chains  of  custody  need  not  include 
entries  from  such  personnel  in  order  to 
be  valid.  In  addition,  the  amendinenls  to 
these  paragraphs  make  clear  that  the 
absence  of  entries  in  the  chain  of 
custody  relating  to  the  putting  the 
package  into  or  retrieving  it  from 
temporary  secure  storage  of  the 
collection  site  does  not  invalidate  the 
chain  of  custody. 

The  Department  is  making  thi.s 
amendment  effective  immediately, 
because  it  is  essential  to  protect  DOT 
drug  testing  procedures  from 
misinterpretations  that,  if  followed, 
could  invalidate- virtiielly  all  chains  of 
custody  for  EXJT  drug  tests,  even  though 
they  §bUow  Part  40  requirements.  This 
nccesKity  constitutes  the  good  cause 
required  by  the  Adminiatrative 


Procedure  Act  to  make  a  regulation 
effective  without  the  Bormal  3(Wiay 
effective  date. 

Urttestable,  Inadequate,  or  Unavailable 
Split  Specimens 

In  split  sample  testing,  there  could  be 
situations  La  which  the  primary 
specimen  reaches  the  laboratory 
unscathed,  but  the  split  specimen  does 
nol.  Instead,  the  split  specimen  is 
untestable,  inadequate,  or  unavailable. 
Fot  example,  the  split  specimen 
container  may  have  leaked,  leaving  an 
inadequate  amount  of  urine  for  testing. 
What  is  a  laboratory  to  do?  To  answer 
this  question,  which  the  Department  has 
bean  asked  on  a  number  of  occasions, 
we  are  adding  a  paragraph  to  §40.29. 
The  paragraph  directs  the  laboratory  to 
go  ahead  and  test  the  primary  specimen 
in  Ihe  usual  way.  The  laboratory  then 
sends  the  result  of  the  test  of  the 
primary  specimen  to  the  MRO  in  the 
usual  way.  If  the  test  result  from  the 
laboratory  was  a  confirmed  positive, 
and  the  MRO  verifies  the  result  as 
positive,  then  the  employee  has  72 
hours  to  request  a  test  of  the  split 
specimen.  If  the  employee  does  so,  the 
MRO  will  pass  the  request  on  to  the 
laboratory.  It  is  only  at  this  point,  and 
no*  before,  that  the  laboratory  informs 
the  MRO  that  the  split  specimen  is 
untestiibie,  inadequate,  or  unavailable. 
The  MRO  would  then  cancel  the  test. 
This  approach  is  consistent  with 
existing  DOT  guidance  and  the  DHHS 
guidelines. 

The  vast  majority  of  tests  of  primarv 
specimens  have  negative  results.  Of 
those  that  test  positive,  a  portion  are 
verified  negative  by  MROs.  Of  those 
verified  positive  by  MROs.  not  all  will 
result  in  a  timely  request  by  the 
employee  for  a  test  of  the  split 
specimen.  In  view  of  these  facts,  it 
would  be  counterproductive  for  the 
laboratory  to  reject  an  otherwise  testable 
primary  specimen  because  the  split 
spet  imen  was  unavailable,  inadequate, 
or  untestable.  Nor  would  it  be  cost- 
effaf:tive  for  the  laboratory  to  notify  the 
MWO  of  the  problem  with  the  spht 
specimen  at  an  earlier  stage  of  the 
pr(x:ess,  which  could  result  in  the 
carjcellation  cf  tests  that  may  otherwise 
stand  up.  There  is  no  loss  of  protection 
to  the  employee,  who  will  be  in  no 
worse  position  than  if  there  was  a 
testable  split  specimen.  As  a  general 
matter,  employers  using  split  sample 
coll€K:tion  should  not,  as  a  matter  of 
prudence,  take  irrevocable  action  (e.g., 
terminate,  as  opposed  to:  suspend) 
against  an  employee  until  tile  result  of 
the  spht  specimen  is  available. 

Split  specimens  may  become 
unavailable  for  testing  at  other  stages  of 


the  process  (e.g.,  the  receiviag 
laboratory  mishaodlea  or  knss&e  split 
specimen  in  storage,  the  spUt  specimen 
is  lost  in  transit  betvvcen  the  receiving 
laboratory  and  the  second  laboratory 
which  would  analyze  the  split).  In  all 
these  cases,  the  same  nde  applies.  The 
MRO  is  not  noticed  of  the 
unavailability,  inadequacy,  or 
untestability  of  the  spht  specimen 
unless  and  untiLthere  is  a  verified 
positive  test  and  the  employee  has  made 
a  timely  request  for  a  test  of  the  split 
specimen, 

ReductioK  of  N4ari)HaBa  Initial  Test 
Level 

In  its  June  9, 1994,  revision  to  its  drug 
testing  guidelines,  DHHS  reduced  the 
initial  test  level  for  mariiuana 
metabolites  from  100  ng/ml  to  50  ng/ml. 
This  rule  changes  the  initial  test  level 
for  marijuana  in  Part  40  to  conform  with 
the  revised  DHHS  guidelines.  This 
change  is  consistent  with  the  existing 
language  of  §40. 29(e)(2),  which  states 
that  the  initial  test  levds  for  drugs  are 
subject  to  change  by  DHHS.  Since  the 
new  DHHS  guideline*  go  into  effiect 
September  1,  1994,  this  provision  will 
be  effective  on  that  date,  so  that  DHHS 
and  DOT  testing  level  requirements 
remain  consistent  with  one  another.  ■ 

Methamphetaraine  Levels 

The  Department  is  also  adding  to  thn 
chart  in  this  section  showing 
confirmation  test  levels  a  new  footnote 
3.  stating  that,  to  be  confirmed  positive. 
a  specimen  containing 
methamphetamine  must  also  contain 
amphetamine  at  a  concentration  equal 
tT)  cr  greater  than  200  ng/ml.  This 
footnote  is  also  added  to  be  consistent 
with  the  revised  DHHS  guidelines. 

Reports  to  Employees  and  Consortia 

Section  40.29(g)(6),  concerning 
monthly  statistical  summary  reports 
from  laboratories  to  employers,  has  bt>en 
the  subject  of  some  confusion  since  it 
does  not  specify  the  role  of  consortia  in 
the  reporting  chain.  Laboratories  had 
expressed  concern  that  they  were  not 
authorized,  by  the  present  language  of 
the  paragraph*,  to  provide  these  reports 
to  a  consortium  instead  of  to  individual 
employers.  The  Department  is  Devising 
this  paragraph  to  clarify  thia.  matter. 
Suppose  a  laboratory  tests  specimens 
originating  with  employers  1— IQO.  all  of 
whom  are  part  of  Can»ictlum  X.  The 
laboratory  may  send  its  report  summary 
only  to  Consortiimii  X,  rather  than 
sending  100  single  reports  to  each  of  the 
employees.  However,  the  data  provided 
to  Consortium  X  must  include 
employer-specific  isfbrmaCion  for  each 
of  the  employers  and,  wiliiin  14  days  of 
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repeivii^  the  laboratory  Mfmrt, 
Consortium  X  is  responsible  for  sending 
the  employer-specific  data  to  each  of  the 
1  OOtempl^pere.  Mien,  as  ^imvided  in 
the  last  sentence  of  §4Q.29(g)(6), 
employer'SfMcificdaUi  is^mtiifaeld 
because  no  testii^  pertinent  to  ibe 
employer  was  bekl,  or  because  lelease 
of  the  data  would  pennit  infeienoes 
about  individual  ea^oyees'  identity, 
the  wxinen  rejects  concerning  the 
withholding  of  the  data  may  also  be 
provided  to  the  employer  via  the 
consortium,  through  the  roet^utnism 
described  above. 

NfRO'ConfHcts  of  Interest 

In  its  revised  guidelines,  DHHS  has 
added  a  new  provision  .prohibiting 
relationships  between  labOTatories  and 
medical  review  officers  (MROs)  that 
could  have  the  reality  or  cisate  the 
appearance  of  a  conflict  of  interest. 
DHHS  added  this  provision  in  the 
beUef ,  with  which  JXDT  concurs,  that 
any  such  relalionship  that  could  be 
construed  as  a  conflict  of  interest  may 
be  sufficient  to  undermine  the  integrity 
of  the  program.  For  this  reason  and  to 
remain  consist.ent  with  DHHS 
guidelines  on  this  important  issue,  the 
Department  is  adding  the  DHHS 
language  to  §  40.2g(n). 

Removal  oTRequirement  for  Second  Air 
Blank 

The  alcohol  testing  procedures  in 
Subpart  C,  as  originally  issued, 
contained  a  requirement  that  the  breath 
alcohol  technician  conduct  an  "air 
blank"  (i.e.,  an  internal  check  of 
calibration)  both  before  and  after  everj.' 
confirmation  test.  Failure  to  do  so.  or  a 
result  for  an  air  blank  that  exceeded 
0.00,  is  a  "fatal  flaw"  that  automatically 
invalidates  a  test.  We  have  decided,  on 
further  reflection,  that  the  air  blank  after 
the  confirmation  test  is  unnecessary. 
The  main  point  of  an  air  blank  is  to 
ensure  that  each  employee  has  a  testing 
device  that  is  a  "clean  slate,"  unaffected 
by  any  alcohol  from  previous  tests  or 
other  sources.  The  pre-test  air  blank 
.iccomplishes  this  objective  fully;  the 
post-test  air  blank  is  not  necessary  for 
this  purpose.  Moreover,  on  some  breath 
testing  devices,  particularly  where  a  test 
has  shown  a  high  alcohol  concentration, 
it  may  take  several  minutes  for  all 
alcohol  to  clear  irom  the  device.  Under 
the  existing  rule,  if  the  breath  alcohol 
technician  were  to  do  a  post-test  air 
blajik  under  these  circumstances  too 
soon,  it  could  result  in  a  reading  above 
0.00,  invahdating  an  otherwise  vahd 
test.  Because  it  is  unnecessary,  and  to 
avoid  problems  of  this  kind,  we  are 
deleting  the  provision  requiring  a  .post- 
tost  air  blank  and  .the  provision  making 


the  failure  to  conduct  such  a  test  a  •fatal 
flaw." 

Display  of  Segaential  Test  Nombers 

Section  4Q.53(bJ(2)  requires  that  EBTs 
used  for  confirmation  tests  be  c^>able  of 
assigning  a  unique  sequential  number  to 
each  test,  which  can  be  read  by  the  BAT 
and  the  employee  before  the  test  and 
printed  out  on  each  copy  of  the  test 
result.  Section  40.79(a)(7)  makes  it  a 
"fatal  flaw"  if  the  sequential  number 
displayed  on  the  EBTbefore  the  test  is 
not  the  same  as  the  sequential  number 
printed  on  the  test  result.  However,  the 
existing  regulation  leaves  a  gap  between 
these  two  points,  since  the  procedures 
for  conducting  alcohol  tests  (§§  40.63 
and  40.65)  do  not  specify  the  handhng 
of  sequential  numbers  in  the  testing 
process. 

The  Department  is  adding  language  to 
fill  this  gap.  Section  40.65(e)  is  beiiig 
revised  to  require  the  BAT  to  ensure 
that  the  BAT  and  the  employee  read  the 
displayed  sequential  number  before  the 
confirmation  test,  and  §  40.65(h)(3)  is 
revised  to  direct  the  BAT  to  enter  in  the 
"Remarks"  section  of  the  form  any 
disparity  between  that  number  and  the 
sequential  test  number  on  the  printed 
resuh.  Such  a  disparity,  per  §40.79,  is 
a  fatal  flaw.  We  have  made  parallel 
changes  to  §  40.63  (d)(1)  and  (e)(2), 
which  apply  to  situations  in  which  a 
screening  test  is  conducted  with  an  EST 
that  has  the  features  specified  in 
§  40.53(b)  for  EBTs  that  can  be  used  for 
con  firmation  tests. 

Record  Retention  Requirement  for  BAT 
Training 

The  alcohol  testing  requirements  of 
Part  40  onrently  call  on  employers  or 
their  agents  to  keep  records  of  breath 
alcohol  technician  (BAT)  training  and 
proficiency  for  two  years.  The 
Department  is  concerned  that,  for  BATs 
who  work  as  such  for  longer  than  two 
years,  this  record  retention  requirement 
may  not  be-sufficient.  The  Department 
requests  comment  on  whether  this 
record  retention  requirement  should  be 
extended  (e.g.,  to  require  retention  of 
records  of  the  training  of  a  BAT  for  as 
long  as  that  BAT  works  for  the 
employer).  Such  an  extension  would  not 
apply,  presumably,  to  BATs  who  were 
no  longer  working  for  the  emplover. 

Regulatory  Analysesand  Notices 

This  is  not  a  significant  rule  under 
Executive  Order  12666  or  under  the 
Department's  Regulatory  Policies  and 
Procedures.  It  does  not  impose  costs  on 
regulated  parties  and  may,  to  a  limited 
extent,  reduce  regulatory  burdens  (e.g., 
the  provisions  concerning  reporting  and 
post-test  air  blanks).  Consequently,  a 


regulatory  evaluBtioB  has-not  been 
prepared. 

The  O^tartment  finds,  for  purposes:^ 
the  Administrative  Proceduie  Act,  that 
issuance  of  a  notice  of  proposed 
rulemaking  on  these  subjects  is 
unneceesary,  impracticaWe,  arcontrarv 
to  thepubhc  interest.  This  is  because  ' 
the  amendments  ate  conforming 
changes  to  actions  of  the  Department  of 
Health  and  Human  Services  or  joint 
IXrr/DHHS  actions  (the  change  m  the 
marijuana  initial  test  level,  the  new 
Federal  drug  testing  custody  and  control 
form),  important  clarifications  the  rapid 
issuance  of  which  is  in  the  public 
interest  (the  clarifications tothe  split 
sample  collection  procedures,  the  chain 
of  custody  requirements,  and  die 
laboratory  reporting  procedures 
regarding  consortia),  or  a  correction  of 
what  we  have  come  to  regard  as  a 
mistake  in  procedures  that  have  not 
been  implemented  (removal  of  the  post- 
test  air  blank  requirement). 

The  particular  effective  dates  are 
estabUshed  for  the  following  reasons. 
The  180-day  effective  date  for  the 
requirement  to  use  the  new  drug  testing 
custody  and  control  form  is  established 
in  order  to  give  participants  time  to 
exhaust  stocks  of  existing  forms  and 
also  to  give  interested  persons  a  60-day 
opportunity  to  comment  on  this  matter. 
The  August  15  effective  date  for 
amendments  pertaining  to  split  sample 
testing  procedures  was  established  in 
view  of  the  August  15  starting  date  for 
mandatory  split  sample  testing  in  tho 
aviation,  motor  carrier,  and  railroad 
industries.  The  September  1  effective 
date  for  the  amendments  to  the  initial 
test  level  for  marijuana  is  estabhshed  to 
be  consistent  with  the  September  1 
effective  date  of  the  revised  DHHS 
guidelines,  with  which  the 
Department's  requirements  in  this 
matter  should  be  consistent.  The 
immediate  effective  date  for  the 
amendments  to  the  chain  of  custody  is 
estabhshed  because  of  the  necessity  of 
immediately  correcting  an  error  that 
could  create  potentially  serious  daniagf 
to  the  program. 

List  of  Subjects  in  49  CFR  P«c<  40 

Drug  testing.  Alcohol  testing. 
Laboratories,  Reporting  and 
recordkeeping  requirements,  Safet\ . 
Transportation. 

Issued  this  10th  day  of  Auijusi  idM  a! 
Washington.  DC 
Federico  Pana, 
Secretary  of  Tm  nsportation . 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  amends  Title  49.  QmIi-  irf 
Federal  Regulations,  part  40,  as  follows: 
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PART  40— PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

1.  The  authonty  citation  for  49  CFR 
Part  40  continues  to  read  as  follows: 

Anthortty:  49  U.S.C  102.301,322;  49 
U.S.Q  app.  130lDt.,  app.  1434nt.,  app.  2717. 
app.  1618a. 

S4a3    [Anwndwq 

2.  In  §  40.3,  the  definition  of  the  term 
"EBT"  is  amended  by  changing  the 
period  at  the  end  of  die  definition  to  a 
comma  and  by  adding  the  following: 
"and  identified  on  the  CPL  as 
conforming  with  the  model 
specifications  available  from  the 
National  Highway  Traffic  Safety 
Administration,  Office  of  Alcohol  and 
State  Programs." 

3.  Section  40.23(a)  is  revised  to  read 
as  follows: 

$40.23    PraparatfcMi  for  tasting. 

•  •        •        •        • 

(a)  Use  of  the  drug  testing  custody  and 
control  form  prescribed  under  this  Part. 
This  form  is  found  in  Appendix  A  to 
this  part.  Employers  and  other 
participants  in  the  DOT  drug  testing 
program  may  not  modify  or  revise  &is 
form,  except  that  the  drug  testing 
custody  and  control  form  may  include 
such  additional  information  as  may  be 
required  for  billing  or  other  legitimate 
purposes  necessary  to  the  collection, 
provided  that  personal  identifying 
information  on  the  donor  (other  than  the 
social  security  number  or  other 
employee  ID  number)  may  not  be 
provided  to  the  laboratory.  Donor 
medical  information  may  appear  only 
on  the  copy  provided  to  the  donor. 

4.  §  40.25(c)  is  revised  to  read  as 
follows: 

$40^    Speclmwi  collection  procedures. 

*  •        •        •        • 

(c)  Chain  of  Custody.  The  chain  of 
custody  block  of  the  drug  testing 
custody  and  control  form  shall  be 
properly  executed  by  authorized 
collection  site  personnel  upon  receipt  of 
specimens.  Handling  and  transportation 
of  urine  specimens  from  one  authorized 
individual  or  place  to  another  shall 
always  be  accomplished  through  chain 
of  custody  procedures.  Since  specimens 
and  dociunentation  are  sealed  in 
shipping  containers  that  would  indicate 
any  tampering  during  transit  to  the 
laboratory  and  couriers,  express  carriers, 
and  postal  service  personnel  do  not 
have  access  to  the  chain  of  custody 
forms,  there  is  no  requirement  that  such 
personnel  document  chain  of  custody 


for  the  shipping  container  during 
transit.  Nor  is  there  a  requirement  that 
there  be  a  chain  of  custody  entry  when 
a  specimen  which  is  sealed  in  such  a 
shipping  container  is  put  into  or  taken 
out  of  secure  storage  at  the  collection 
site  prior  to  pickup  by  such  personnel. 
This  means  that  the  diain  of  custody  is 
not  broken,  and  a  test  shall  not  be 
canceled,  because  couriers,  express 
carriers,  postal  service  personnel,  or 
similar  persons  involved  solely  with  the 
transportation  of  a  specimen  to  a 
laboratory,  have  not  documented  their 
participation  in  the  chain  of  custody 
docimientation  or  because  the  chain  of 
custody  does  nut  contain  entries  related 
to  putting  the  specimen  into  or 
removing  it  from  seciu«  temporary 
storage  at  the  collection  site.  Every  effort 
shall  be  made  to  minimize  the  number 
of  persons  handling  specimens. 

5.  In  §40.25(e)(2)(i),  the  words  "32°- 
38°  G/90°-100°  F"  are  substituted  for 
the  words  "32.5°-37.7°  C/90.5°-99.8° 
F".    • 

6.  S  40.25(f)(10)(ii)(B)  and  (C)  are 
revised  to  read  as  follows: 

§40.25    Specimen  collection  procedures. 

***** 

(0-  *  * 
(iq)«  •  * 

(ii)*  •  • 

(BXl)  If  a  collection  container  is  used, 
the  collection  site  person,  in  the 
presence  of  the  donor,  pours  the  urine 
into  two  specimen  bottles.  Thirty  (30) 
ml  shall  be  poured  into  one  specimen 
bottle,  to  be  used  as  the  primary 
specimen.  At  least  15  ml  shall  be 
poured  into  the  other  bottle,  to  be  used 
as  the  split  specimen. 

(2)  If  a  single  specimen  bottle  is  used 
as  a  collection  container,  the  collection 
site  person,  in  the  presence  of  the 
donor,  shall  pour  15  ml  of  urine  from 
the  specimen  bottle  into  a  second 
specimen  bottle  (to  be  used  as  the  split 
specimen)  and  retain  the  remainder  (at 
least  30  ml)  in  the  collection  bottle  (to 
be  used  as  the  primary  specimen). 

(C)  Nothing  m  this  section  precludes 
the  use  of  a  collection  method  or  system 
that  does  not  involve  the  physical 
pouring  of  urine  from  one  container  or 
bottle  to  another  by  the  collection  site 
person,  provided  that  the  method  or 
systam  results  in  the  subdivision  of  the 
specimen  into  a  primary  (30  ml)  and  a 
split  (at  least  15  ml)  specimen  that  can 
be  transmitted  to  the  laboratory  and 
tested  in  accordance  with  the 
requirements  of  this  Subpart. 
*        *        *        •        • 

7.  In  §  40.25(f)(13).  the  words  "32°- 
38°  C/90°-100°  F"  are  substituted  for 

the  words  "32.5°-37.7°  C/90.5°-99.8° 

p.- 


8.  §  40.25(h)  is  revised  to  read  as 
follows: 

§  40.25    Specimen  collection  procedures. 

•  *        •        •        • 

(h)  Transportation  to  Laboratory. 
Collection  site  persoimel  shall  arrange 
to  ship  the  collected  specimen  to  the 
drug  testing  laboratory.  The  specimens 
shall  be  placed  in  shipping  containers 
designed  to  minimize  the  possibility  of 
damage  during  shipment  (e.g.,  specimen 
boxes  and/or  padded  mailers);  and  those 
containers  shall  be  securely  sealed  to 
eliminate  the  possibility  of  imdetected 
tampering  witli  the  specimen  and/or  the 
form.  On  the  tape  sealing  the  shipping 
container,  the  collection  site  person 
shall  sign  and  enter  the  date  specimens 
were  sealed  in  the  shipping  container 
for  shipment.  The  collection  site  person 
shall  ensure  that  the  chain  of  custody 
docimientation  is  enclosed  in  each 
container  sealed  for  shipment  to  the 
drug  testing  laboratory.  Since  specimens 
and  documentation  are  sealed  in 
shipping  containers  that  would  indicate 
any  tampering  during  transit  to  the 
laboratory  and  couriers,  express  carriers, 
and  postal  service  personnel  do  not 
have  access  to  the  chain  of  custody 
forms,  there  is  no  requirement  that  such 
personnel  document  chain  of  custody 
for  the  shipping  container  during 
transit.  Nor  is  there  a  requirement  that 
there  be  a  chain  of  custody  entry  when 
a  specimen  which  is  sealed  in  such  a 
shipping  container  is  put  into  or  taken 
out  of  secure  storage  at  the  collection 
site  prior  to  pickup  by  such  personnel. 
This  means  that  the  chain  of  custody  is 
not  broken,  and  a  test  shall  not  be 
canceled,  because  coiuiers,  express 
carriers,  postal  service  persomiel,  or 
similar  persons  involved  solely  v^th  the 
transportation  of  a  specimen  to  a 
laboratory,  have  not  doctunented  their 
participation  in  the  chain  of  custody 
documentation  or  because  the  chain  of 
custody  does  not  contain  entries  related 
to  putting  the  specimen  into  or 
removing  it  fitjm  seciue  temporary 
storage  at  the  collection  site. 

•  •        *        •        • 

9.  §  40.25(k]  is  revised  to  read  as 
follows: 

S  40.25    Specimen  collection  procedures. 

•  •        •        *        * 

(k)  Use  of  chain  of  custody  form.  A 
chain  of  custody  form  (and  a  laboratory 
internal  chain  of  custody  document, 
where  applicable),  shall  be  used  for 
maintaining  control  and  accountability 
of  each  specimen  from  the  point  of 
collection  to  final  disposition  of  the 
specimen.  The  date  and  purpose  shall 
be  documented  on  the  form  each  time 
a  specimen  is  handled  cr  transferred 
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and  every  individual  in  the  chain  of 
custody  shall  :be  identified.  Since 
specimens  and  documentation  are 
sealed  in  shipping  containers  that 
would  indicate  any  tamjwcing  during 
transit  to  the  laboratory  and  couriers, 
express  earners,  and  jtostal  service 
personnel  do  -not  have  access  to  the 
chain  of  custody  forms,  there  is  no 
requirement  that  such  personnel 
document  chain  of  custody  for  the 
shipping  container  during -transit.  'Nor  is 
there  a  reqitirement  that  there  be  a  chain 
of  custody  entry  when  a  ^>ecimen 
which  is  .sealed  ia  such  a  shipping 
container  is  put  into  or  taken  o>it.af 
secure  storage  At  the  collection  site  prior 
to  pickup  by3uch  personnel.  This 
means  that  the  chain  of  custody  is  not 
broken,  and  a  test  shaUnotbe  canoelad, 
because>couEiers,  e^gness  canien,  postal 
service  personnel,  "or  similar  petsons 
involved  solely  with  the  tsansportation 
of  a;^>ecimaB  te«  laboratory,  have  not 
documented  their  partioiftotian  ^  the 
chain  of  custody  dociunentation  or 
because'thet^ain  Df  custody  does  Twt 
contain  -entries  related  lo  putting  the 
specimen  into  or  remiming  it  from 
secure  temporary  storage  at  the 
collection  site.  Every  effort  shall  be 
made  to  minimize  the  number  of 
persons  handling  specimens. 

10.  The  existing  text  of  §  40.29(b)(1)  is 
redesignated  as  §40.29(b)(l)(i),  and  a 
new  §  40.29(b)(l)(ii)  is  added,  to  read  as 
follows: 

§  40.29    Laboratory  analysis  procedures. 

(b)**  • 
.     (I)*** 

(ii)  Where  the  employer  has  used  the 
split  sample  method,  and  the  laboratory 
observes  that  the  split  specimen  is 
untestable.  inadequate,  or  unavailable 
for  testing,  the  laboratory  shall 
nevertheless  test  the  primary  specimen. 
The  laboratory  does  not  inform  the  MRO 
or  the  employer  of  the  untestability, 
inadequacy,  or  unavailability  of  the  spUt 
specimen  until  and  imless  the  primary 
specimen  is  a  verified  positive  test  and 
the  MRO  has  informed  the  laboratory 
that  the  employee  has  requested  a  test 
of  the  split  specimen. 

11.  hi  §  40.29(e).  the  chart  is  revised 
to  read  as  follows: 

(e)  *  *  * 


- 

Initiai  test  cut- 
off levels  (ng/ 
ml) 

Marijuana  metat)o»ites  

Cocaine  metalx)iites 

50 
300 

Opiate  metaboMes 

•300 

Phencydidine 

25 

Amphetamines 


Inttal  test  cul- 

<Xf  levels  (ng/ 

ml) 


1.000 


•  -25 110/fnl  if  iromunoeasay  speciftc  for  free 
morphme. 

12.  in  §4fl.29tf},  the  chart  is  revised 
to  read  asioUows: 
(0*  ** 


- 

'Confirmatory 
test  cuiofi  lev- 
els (ng/ml) 

Warijuana  metabolite '  

Cocaine  metabolite  ^  .._ 

Opiates 

Mofphine  

CocieiRe 

PhencycWine 

Amphetamines: 

Ainplietamine 

Methamf*ietamine  » 

15 
150 

300 

300 

26 

500 
500 

'  Delta-9-tetrahydrocannabinoi-9-cartxnylic 
aciil. 

^  Beruoylecgonine. 

•'Speciii'wn  must  also  contain  amphetamine 

at  aconoeiilHillun  graator  than  er  eauaito  200 

ng/ml. 

13.  §  40.29(g)(6)  is  revised  to  read  as 
follows: 

§4a29   Laboratory  analysis  procedures. 

•        •        •        •        • 

(g)'  *  • 

(6)  The  laboratory  shall  provide  the 
employer  an  aggregate  quarterly 
statistical  summary  of  urinalysis  testing 
of  the  employer's  employees. 
Laboratories  may  provide  the  report  to 
a  consortium  provided  that  the 
laboratory  provides  employer-specific 
data  and  the  consortium  forwards  the 
employer-specific  data  to  the  respective 
employers  within  14  days  of  receipt  of 
the  laboratory  report.  The  laboratory 
shall  provide  the  report  to  the  employer 
or  consortium  not  more  than  14 
calendar  days  after  the  end  of  the 
quarter  covered  by  the  summary. 
Laboratory  confirmation  data  only  shall 
be  included  from  test  results  reported 
within  that  quarter.  The  summary  shall 
contain  only  the  following  information: 

(i)  Nimiber  of  specimens  received  for 
testing; 

(ii)  Number  of  specimens  confirmed 
positive  for — 

(A)  Marijuana  metaboHte 

(B)  Cocaine  metaboHte 

(C)  Opiates; 
P)  Phencydidine; 
(E)  Amphetamines; 
(iii)  Niunber  of  specimens  for  which 

a  test  was  not  performed. 

Quarterly  reports  shall  not  contain 
personal  identifying  information  or 
other  data  from  which  it  is  reasonably 


likely  that  information  ^mut 
individuals'  tests  canbe-raedily 
infaued.  if  neoeasaiy ,  in  order  .to 
prevent  diaclo6ure<of  such  data,  tiie 
laboratory  shall  not  eend  such  a  teporx 
until  data  are  uifficiently  aggregated  to 
make  such  an  infevenoe  unlUwly.  In  any 
quarter  in  which  a  jcport  is  wMiheid  for 
this  reason,  or  because  no  testing  was 
conducted,  the  laboratory  shall  so 
inform  the  consortium/employer  in 
writing. 

14.  A  new  paragraph  {n)(6)  is  added 
to  §  40.29(n),  to  read  as  follows: 

$40.29    Laboratory  analysts  procedures. 


(n) 


(6)  The  laboratory  shall  not'Sntsr  into 
any  relationship  with  anempleyer's 
MRO  that  may  iie  tsonstrued  as.a 
potential -conflict  of  intaieat  cv  derive 
any  financial  benefit  by  having  an 
employer  use  a  specific  MRO. 

15.  §40.59(h)  is  revised  to  read  as 
follows: 

§40.59    Ttte  brmth  tHuaUm  tssHwf term 
andlog:teoiL 

(b)  The  form  shall  provide  triplicate 
(or  three  consecutive  identical)  copies. 
Copy  1  (white)  shall  be  transmitted  to 
the  employer.  Copy  2  (green)  shall  be 
provided  to  the  employee.  Copy  3  (blue) 
shall  be  retained  by  the  BAT.  Except  for 
a  form  generated  by  an  EBT.  the  form 
shall  be  8 '/i  by  1 1  inches  in  size. 

16.  In  §  40.59(c),  the  words  "resuh 
displayed  on  the  EBT"  are  substituted 
for  the  words  "quantified  test  resuh". 

17.  In  §  40.63,  paragraphs  (d)(1),  (2), 
and  (3)  are  redesignated  as  paragraphs 
(d)(2),  (3),  and  (4).  respectively,  and  a 
new  paragraph  (d)(1)  is  added  to  read  as 
follows: 

§40.63    Procedures  for  screening  tests. 

(d)(1)  If  the  EBT  does  meet  the 
requirements  of  §  40.53(b)(1)  through 
(3).  the  BAT  shall  ensure,  before  the 
screening  test  is  administered  for  each 
employee,  that  he  or  she  and  the 
employee  read  the  sequential  test 
number  displayed  by  the  EBT. 

18.  In  §40.63,  paragraphs  (e)(2).  (3). 
and  (4)  are  respectively  redesignated  as 
paragraphs  (e)(3).  (4).  and  (2). 

19.  Redesignated  §  40.63(e)(3)  is 
revised  to  read  as  follows: 

§  40.63    Procedures  for  screening  tests. 

*        •        *        •        • 

(e)*  •  • 

(3)  If  a  test  resuh  printed  by  the  EBT 
(see  paragraph  (d)(3)  or  (d)(4)  of  this 


I 
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section)  does  not  match  the  displayed 
result,  or  if  a  sequential  test  number 
printed  by  the  EBT  does  not  match  the 
sequential  test  number  displayed  by  the 
EBT  prior  to  the  screening  test  (see 
paragraph  (d)(1)  of  this  section],  the 
BAT  shall  note  the  disparity  in  the 
"Remarks"  section.  Both  the  employee 
and  the  BAT  shall  initial  and  sign  the 
notation.  In  accordance  with  §  40.79,  the 
test  is  invalid  and  the  employee  shall  be 
so  advised. 

*  •        *        •        • 

20.  §40.65  (d)  and  (e)  are  revised  to 
read  as  follows: 

§  40.65    Procedures  for  confirmation  tests. 

•  *        »        *        * 

(d)  Before  the  confirmation  test  is 
administered  for  each  employee,  the 
BAT  shall  ensxire  that  the  EBT  registers 
0.00  on  an  air  blank.  If  the  reading  is 
greater  than  0.00,  the  BAT  shall  conduct 
one  more  air  blank.  If  the  reading  is 
greater  than  0.00,  testing  shall  not 
proceed  using  that  instrument,  which 
shall  be  taken  out  of  service.  However, 
testing  may  proceed  on  another 
instnmient.  Any  EBT  taken  out  of 


service  because  of  failure  to  perform  an 
air  blank  accurately  shall  not  be  used  for 
testing  until  a  check  of  external 
calibration  is  completed  and  the  EBT  is 
found  to  be  within  tolerance  limits, 
(e)  Before  the  confirmation  test  is 
administered  for  each  employee,  the 
BAT  shall  ensure  that  he  or  she  and  the 
employee  l«ad  the  sequential  test 
number  displayed  by  the  EBT. 
***** 

21.  §  40.65(h)  (2)  and  (3)  are  revised 
to  read  as  follows: 

§  40.65    Procedures  for  confirmation  tests. 

*        «        *        *        * 

(h)  *   *  *  ^ 

***** 

(2)  If  the  employee  does  not  sign  the 
certification  in  Step  4  of  the  form,  it 
shall  not  be  considered  a  refusal  to  be 
tested.  In  this  event,  the  BAT  shall  note 
the  employee's  failure  to  sign  in  the 
"Remarks"  section. 

(3)  If  a  test  result  printed  by  the  EBT 
(see  ptragraph  (g)(1)  or  (g)(2)  of  this 
section)  does  not  match  the  displayed 
result,  or  if  a  sequential  test  number 
printed  by  the  EBT  does  not  match  the 


sequential  test  number  displayed  by  the 
EBT  prior  to  the  confirmation  test  (see 
paragraph  (e)  of  this  section),  the  BAT 
shall  note  the  disparity  in  the 
"Remarks"  section.  Both  the  employee 
and  the  BAT  shall  initial  and  sign  the 
notation.  In  accordance  with  §  40.79,  the 
test  is  invalid  and  the  employee  shall  be 
so  advised. 


§40.65    [Amended] 

22.  §  40.65(h)(4)  is  removed.      , 

23.  In  §40.65(i)(2),  the  comma  after 
the  words  "in  writing"  is  removed  and 
the  words  "(the  employer  copy  (Copy  1) 
of  the  breath  alcohol  testing  form),"  are 
added  at  that  place. 

§40.79    [Amended] 

24.  In  §  40.79(a)(3),  following  the 
words  "0.00  prior  to,"  the  words  "or 
after"  are  removed. 

25.  Appendix  A  to  part  40  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  40 — Federal  Drug 
Testing  Custody  and  Control  Form 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 


SPECIMEN  ,0  NO 
►  STEP  1:  TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 

B  MRO  Name  aio  Aodress 


i>eofc»'ioc»  iccf  s?'CN  >.; 


A  Employer  Name,  Adflress  and  I  D  No 


C   Donor  SSN  or  Emp'oyee  I  D  No  

D  Reason  fot  Test        u  P'e-emp>oymeni 


D  Random 
D  Return  to  Du;y  Q  Fotlow-op 


Q  Reasonab*  Suspicon/Cause      G  Pcsi  Accoe^i 
D  Other  (specify)  ^_ 


E  Tests  to  be  Performed 


DTHC.  Cocaine.  POP.  Opiates  and  Amphetamines 

D  Only  THC  and  Cocame        D  OTHER  (specifyi . 


»  STEP  2:  TO  BE  COMPLETED  BY  COLLECTOR  ■  Specimen  temperature  must  be  read^Mn  4  mmules  oi  coiieclion 
Specimen  temperature  within  range:  Q  Yes.  90"  -  100°F/32»  -  38-C  D  No.  Record  specimen  temperature  here  . 


►  STEP  3;  TO  BE  COMPLETED  BY  COU^CTOR  AND  DONOR   CollecWalfucesbonieseaKs)  to  bottw(s)a)Uector  dates  seaKslDo^ 
*■  STEP  4:  TO  BE  COMPLETED  BY  DONOR  -  Go  to  copy  4  (pink  page)  STEP  4 


*■  STEP  5:  TO  BE  COMPLETED  BY  COLLECTOR 


COLLECTION  SITE  LOCATION 


SPlH  SrEC'Mt". 

coiiec'-CN 


Coiecio*  s  6tf$^«%s  P^-f  ♦.o 


AOO'C 


:no  I 

1 


"^TTT 


~5u; 


REMARKS: 

ffTWiTT}  CoUffCtOr  i  Nfng  (Fif»i    Mi    L»<t.  — — 


'^  S*"**  Si».-  -n^rt    I 


sv^«***  c  coi««cior~ 


Bw  -W   5«l*v 


►  STEP  6:  TO  BE  INITIATED  BY  THE  COLLECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 


i± 


LL 


LL 


l± 


SPECIMEN  RELEASED  BY 


DONOR  -  NO  SIGNATURE 


Signature 


S<gn«ut« 

Nam* 


S*gn«ur« 
Nam# 


SPECIMEN  RECEIVED  BY 


SignriK* 
Namt 


Sigrstu's 
Mam* 


S*9n«tw'e 

N>m* 


PURPOSE  OF  CHANGE 


PROVIDE  SPECIMEN 
FOR  TESTING 


Sv"^"'* 
•Um* 


K^17j  ^°  ^  COMPLETED  BY  THE  LABORATORY  •  Specimen  Bottle  Seal(s)  Intact     Q  YES    U  NO  Explain  m  Hemar.,..  Rp.n>' 

Jr5p?^  ^V?J,cSrn"f  v*?Sy^  II^NTIflED  SPEC^^N  ARE  IN  ACCOBDAWCE  WITH  THE  APPLICABLE  .NIT.A,  TEST  AND  c5i:<^,Pw!.T0By  TE;i  CUTOT. 


LEVELS  ESTABLISHED  BV  THE  HMS  UANOATOBr  OulDeunfS  FOf>  fEDfflAi  MOn>fPl>CE  OSL/G  TES'-fNG  PftOGMUS 

□  NEGATIVE    D  POSITIVE,  fo.  me  •oiiwnr.g         Q  CANNAfltNOlDS  M  C<lt».,-THC         Q  COCAINE  METABOLITES  M  B»-,-c.-»c«--.  ^•P^E-.C«CL:C'.e 

n  TEST  NOT  D  OPIATES  Q  AMPHETAMINES  " 

U  PESf  ORMED  -     D  coo*"!*  □  impn*;,/-.  ..* 

~      -  □"■■Orp'--e  □  ,T.e^^.*nlphetJ»  .\* 

REMARKS 


l£ 
m 

iZ 


03 

c 


w 

ll 


f 

I 


-N 


-1 


n  cheb  _ 


TEST  LAB  (ll  Ciftertfli  from  •Dove)  ^ i  1 

"nW IBBTTSS t-VJt^ 

Wec.men  ms  Men  eum^wo  upon  ,«:e<M   farKMo  anc  arv:,iea  ,r.  accO'Ctnct  •;»  teHKibt  <=«»'».  ■W.^e-renn   »nf    -jf  ,v  .,4,  ,5  se,-  <„•:  v,  -c    r-,r  S()«%'. 


(P«lNT)  C♦nr^.ng  Savnnvi  t  NA^ie  ir*»i  M-  l*«i) 


/ 


/ 


STEP  B:  TO  BE  COMPLETED  BY  THE  MEDICAL  REVIEW  OFFICER 


Sigfi*',.'*  :*  C*--.--^  Vf 


UN#9«tTv«  □Po»-tiv«  □  T««l  Not  »»»'10fTn«)  DT«»(C 


•'f^<"-'i  V,  je-e"-^  -«'t?- 


*5*mu«ftc*l  R*ri»»  0(hC»<  «  N*****  tF.r»   u.   t^. 


COPY  1  -  ORIGINAL  •  MUST  ACCOMPANY  SPECIMEN  TO  LABORATORY 


Syw»>irt  0«  UMK*-  K« .  •»•  :r  . ,- 


/ 


I 
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Paperwork  Radiictlon  Act  Notice  (m  required  by  S  CFR  1320.21) 

Public  feporttog  borcton  lor  thb  coltectton  of  intofmatlon.  IrxHudlng  the  Mm«  lof  r«view(og  Instructions,  gathering  and  maintaining  tlw  data  needed,  and  comptetrng  and 
reviewing  the  coHocMoo  oi  h^lormatiort  is  estimated  tor  each  respondent  to  average:  5  minotes/donor;  4  minutes/coHector;  3  mtnotesflaboratofv;  and  3  mln- 
utea/Medtcai  Revtew  Oiflcar.  Federal  employee*  may  te««d  comrwnts  regarding  these  burden  estimates,  or  any  other  aspect  o»  IWs  coHectlon  of  Information 
Including  suggestions  lor  reducing  the  burden,  to  Public  Health  Service  Reports  Clearance  Officer.  Attn:  PHA.  Hubert  H.  Humphrey  BuMding.  Rm  7M-B.  200 
Independence  Ave.  S.W..  Washington.  O.C.  20201  Individuals  trom  the  private  sector  may  send  commenis/suggestlons  to:  Oapartmeiti  of  Tianaportttion.  Drug 
Enfort»ment  and  Program  Compliance.  Rm  9404.  400  Seventh  St  S  W.,  Washington.  DC.  20590  In  addition,  copies  of  all  comments/suggestions  may  be  sent  to. 
Office o»  Management  and  Budget.  Paperwork  Reduction  Project.  Rm  3001,  725  Seventeenth  St  N.W..  Washington,  DC  20503 

Back  of  Copy  1,  2,  3,  4,  and  6. 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 


SPECIMEN  to  NO. 

STEP^:  TO  BE  COMPLETED  BY  COLLECTOR  OB  EMPLOYER  REPRESENTATIVE 

B.  MRO  Name  and  AcWrew 


L*BO«*''OPy  ACCESSOR  >»0 


A.  Emptoyer  Name.  Address  and  1.0.  No. 


C.  Donor  SSN  or  Employee  I.D.  No. 

D.  Reason  for  Test:       D  Pre^ptoymeni        D  Random       Q  ReasonaWe  Suspicon/Cause      D  Post  Accident 


D  Return  to  Duty  D  Follow-up 


D Other  (specify). 


E.  Tests  to  be  Performed: 


DTHC.  Cocaine.  PGP.  Opiates  and  Amphetamines 

D  Only  THC  and  Cocaine        n  OTHER  (specrfy) . 


STEP  2:  TO  BE  COMPLETED  BY  COLLECTOR  •  Specimen  temperature  must  be  read  wth^n  4  minutes  ot  c«.i^.in7r 


Specimen  temperature  within  range:  D  Yes.  90«  •  100»F/32»  ■  38*0  D  No.  Record  specmen  temperature  here . 


3 


STEP  4:  TO  BE  COMPLETED  BY  DONOR  -  Go  to  copy  4  (pinK  page);  STEP  4 
STEP  5:  TO  BE  COMPLETED  BY  COLLECTOR 


COLLECTION  SITE  LOCATION: 

Coltectior>  FacMfty 


Col<ec".o^s  Bas>->et3  P*wie  • 


SPLIT  SPEC  :'«•< 
COlLECton 


D  VES       Cj  no 


REMARKS: 


Address 


-c^ 


Stat* 


Z« 


(WIWneoii«ctof'«k»m«iP,r«.  MI.Uwl 


S^nwtr*  »•  Coiiec;w 


STEP  6:  TO  BE  INITIATED  BY  THE  COLLECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 


tW^  iJk.  5.iv,-, 


"» Ilea's  fV  «•"*  si't^-^'n 

AM 
, PM 


DATE 
MO     DAY    VR 


11. 


LL 


LL 


L± 


SPECIMEN  RELEASED  BY 


DONOR  -  NO  SIGNATURE 


SiQr.tIuf* 

Name 


Signatuf* 
Name 


Signature 
Name 


SPECIMEN  RECEIVED  BY 


Signal  jr* 

Name 


Signature 
Name 


Signature 

Name 


Signature 

Name 


PURPOSE  OF  CHAMGE 


PROVIDE  SPECIMEN 
FOR  TESTING 


STEP  7:  TO  BE  COMPLETED  BY  THE  LABORATORY  ■  Specimen  Bottle  Seal(s)  intact:    O  YES    Q  NO  Expla.n  .o  RemarSs^e^^ 

'  THE  RESULTS  FOR  THE  ABOVE  tDENT.FlEO  SPECIMEN  ABE  IN  ACCORDANCE  W.TH  THE  APPLICABLE  IN-tial  TEST  AND  CWPIRM^TOPVTesT^^C^r 
LEVELS  ESTABLISHED  BV  THE  HHS  ♦MNO-rOflr  G^iXL^eS  FOfl  f^OERAL  ^Of*KfLACE  DRUOTE^,^  P«0«3«**.S        CONFIRMATOPV  TEST  CUTQFF 
U  NEGATIVE    D  POSITIVE,  tor  tne  lowing:        Q  CANNABINOIDS  as  CatKWy-THC        D  COCAINE  METABOLITES  as  Benzov^cgon.ne 

DOPlATES:  D  AMPHETAMINES 

Qcooene  Qampheia-^'e  QO'^hEB. 

n  morpft'ne  Q  met^a'np^e1»m.'^e 


n  TEST  NOT 
U  PERFORMED 


;P»^ENCVCUD'.E 


REMARKS. 


NAUr 


ioceess 


) 


TEST  LAB  (il  diflecem  from  above) . 

/     / 


Thaoc 
I  spec 


lPBINT)CeniVii8Sci«nWs»*»'H».:Fi'«t,  Ml  LISII 


&rtf^t  V  O-  Nng  So«-'-Sl 


Oiiawo  -Di***') 


STEP  8:  TO  BE  COMPLETED  BY  THE  MEDtCAL  REVIEW  OFFICER  

UN«9«fve         □''oeitive         Q  Tew  Mot  Performed         Q  Te»i  CaneeMed 

REMARKS 

•      /  / 


iPWiflTl  M«0.C1I  B»»a«»  Oftlo*r'S  N4-n(  rF»«   Ml   LasO 


Signahir*  ol  M^ccai  tV.  »•  0-: 


COPY  2  -  2nd  ORIGINAL  -  MUST  ACCOMPANY  SPECIMEN  TO  LABORATORY 


D»'e  '.<;   ■  Oi,  -  V. 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 


SPECIMEN  10  NO  1  — B 

STEP  1:  TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATtVE 


LABORATOdy  ACCESSION  NO 


A.  Employer  Name.  Address  and  ID.  No. 


B  MRO  Name  and  Address 


C.  DoTHH  SSN  or  Employee  I.D  No  

O.  Reasof^  for  Test:       □  Pfe-emptoymeni 


DRan<lom 
D  Return  to  Duly  D  f oltow-up 


D  Reasonabte  Susptoton/Cause 
D  Other  (specify) 


O  Post  Accidem 


€.  Tests  to  be  Performed: 


D  THC.  Cocaine,  PCP,  Opiates  and  Amphelamioes 

D  Ooh*  THC  af>d  Cocaine       D  OTHER  (specify) . 


STEP  2:  TO  BE  COMPLETED  BY  COLLECTOR  -  Specmiew  tempefature  must  t>e  read  within  4  minutes  of  ooWerton. 


Specimen  temperature  withtn  range;  Q  Yes.  90"  -  100"f/S2*  -  38"C 


n  No,  Record  specitnen  temperature  ttere . 


STEP  3:  TO  BE  COMPLETO  BY  COLLECTOR  AND  DONOR  -  Cofteclor  affixes  tsoltte  seat(s)  to  tx3tt)e(s)  Oodector  dales  eeoHs).  Conor  initials  aealfs). 
STEP  4:  TO  BE  COMPLETED  BY  DONOR  -  Go  to  copy  4  (pinic  page)  STEP  4 
STEP  5:  TO  BE  COMPLETED  BY  COLLECTOR 


CtXLECTIOf*  SITE  LOCATION                                                          I 

'                        (                ) 

SPLIT  SPECtMEN 
COtLECTiON 

D  VES        0  NO 

CoHecvo"  Paci'iy                                                                                      Co'iecro-  s  Bjsness  Pno'-e  No 

AcWress                                                                                     Ciiy                                Slate                      Zip 
RFMARKCi 

/c»*V  mat  me  ^peowen  KMnntaOon  ttns  form  is  ma  sp»e:mar  pns»iMm<i  n  me  by  ttvUonc-  p^v-Himg  me  cerftticatten  en  Copy  4  ol  lltaiofm.  OtatH  Oeirs  fte  sarrte  specimen 
xtenrihcalion  nun^er  as  mat  sm  Hym  aoove.  ana  ffun  «  fias  been  colMcfW.  imeifed  ana  seaied  as  m  acconiance  wrm  apelicable  federal  reifuiremenfs                                       ... 

/      /                         w! 

(PWNTJ  Cdwclw  »  Nam.  (Fi'tt  Ml.  Uaj                                                          S-o-^tut  oi  Co"eoo'                                            Oma  iUoiOttri, ,                                       Tim» 

STEP  6:  TO  BE  MJTUTED  BY  THE  COLLECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 


OArE 

MO       D*v      VP 

SPECIMEN  RELEASED  BY 

SPECHkCN  RECEIVED  BY 

PURPOSE  OF  CHANGE 

/  / 

DONOR  -  NO  SIGNATURE 

Sigiaiu'e 

PROVIDE  SPECIMEN 
FOR  TESTING 

Name 

/  / 

S'gnaiu'e 

Sigr-aiure 

Nar>e 

Nai"? 

/  / 

S.gna!ure 

Signaij'e 

Na-^ 

Na'T'e 

/  / 

S-gnaiure 

S^naiii'e 

Na'"e 

—                                                                                     . 

NaTie 

STEP  7:  TO  BE  COMPLETED  BY  THE  LABORATORY  •  St>eamen  BoWo  Seal(s)  Intact:    D  YES    D  NO.  Enplain  in  Remarks  Betow 


THE  SESULTS  «y  THE  ABOVE  tOENTIFiEO  SPECIMEN  ARE  IN  ACCOHOANCE  WITH  THE  APPLICABLE  P|:K3CE0U«ES  CSTABLtSHEO  BY  TME  MMS  MANDATORY 
Oui(yEU*<ES  fV>  FEDERAL  lVO»«PL>»Cf  C«yG  TESTING  PaOG^AMS 

n "ECONFinMEO k)' me »o. o*i"{|  n  CA'^lNABtNOlOS  asC»fbo<.-TMC      Q COCAINE  MET ASOLITES  as  Benro/wcgon.ne  n '"♦^NCVCLIDINE 

D*:**LEDTOReCONflM(/  n  OPIATES  Q  AMPHETAMINES 

a  '"EST  NOT  pehfO^'EO  D  cooe-'e  Q  anp^elam.ne  n  OTHER 

Q  mor9"."e  Q  methampheta'^ne 


RE'jUkRsS  . 


TEST  o3  ( •  a  MB'e"'  "c-  aocve- 


( 


I 


P^OnE  W> 


~ — -~T;A>7f • AtiDSt^i? 

I  c^■'"■^  ffl'  ir<r  sott-'e^  lOcM-iea  t>t  fy  ■aoo'aicy  access  c  nume^  or  m-%  ttyr-r  s  rv  sa/re  speo'-^en  mat  baa's  me  speCfnen  lOenfficaiie"  number  set  form  above.  t>iaime 
soe-:-'^e^  "ss  tf^"  eia"- "cc  ucv  'ecv  s'.  "ano'en  a-J  a-'a'rzwi  •"  accvaanc  ■»•">  aoo'  cafe  fcde'B'  'Vijw.vfnts.  and  ma!  me  resuirs  se?  'o/m  are  lor  fwr  spec'^en 


(P«ii»ri  !>,•.>,  -a  i 


•■S'  5,N»r-,.  .»^.rsi    M'    Lrt&t' 


S^''a'J'P  0'  Cf'S  -&  bv^-Tii' 


/  / 


Oaif  <V<!  '  Oir  '  Y' 


STEP  •:  TO  BE  COMPLETED  BY  THE  MEDICAL  REVIEW  OFFICER 


'  ftawe  fw»ed  rhe  iab<yaic^  'psiy'rs  >tr  r^r  scoc-"?"  lOe^f^'ed  b>  fws  to^^w 
□  i^ecnrhimed       Q  Fa"eO  to  <»con»"'"                 □  Tes'  noi  peio'med 
Boi-  >es's  canceneo                     Bor^  ••s'5  cancelled 

accc 

-(fa<^Cf  »f^'  app''Ccit'o  Feae*a^  reQu'reTients  My  aeterrrfnauon/verrhcation  ts 
««FM»RK<; 

/             /■ 

(PW.HT,  MtHicr  W««.  0»W  i  N«-yi  .T..»    U,    i,,v. 

Siqrm^t  a>  inoicai  H»<«»  Oiic*'                                              Qh»  (He  /  Od. '  V' , 

COPY  3  -  SPLIT  SPECIMEN     MUST  ACCOMPANY  SPLIT  SPECIMEN  TO  U^BORATORY 


IMI 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 


SPECIMEN  fO  HO 


STEP  1:  TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 

A.  Employer  Name.  Address  and  ID  No. 


LABCWATOOV  ACCESSION  NO 


B.  MBO  Name  and  Address 


C  Donor  SSN  or  Employee  ID  No. 

D.  Reason  (or  Test        Q  Pre^mploymeni         D  Random       D  Reasonable  Suspicton/Cause       D  Post  AccKJeni 


D  Return  to  Duty  D  Follow-up 


D  Other  (specrty) . 


E  Tests  to  be  Perlormed 


D  THC,  Cocaine,  PCP,  Opiates  and  Amphetamines 

D  Only  THC  and  Cocaine        Q  OTHER  (specify) . 


STEP  2:  TO  BE  COMPLETED  BY  COLLECTOR  -  Specimen  temperature  must  be  read  within  4  minutes  ot  collectK>n 


Specimen  temperature  within  range:  g  Yes.  90°  •  100°F/32°  ■  38°C  Q  No.  Record  specimen  temperature  here . 


►  1^  4=?E?B^S?^  ^^  COLLECTOR  AND  DONOR    ColecHx  aff«es  beetle  seaHs)  to  boBle<s)  CoBecKx  dates  seaKs)  Dooor  .-^  sea<s) 


STEP  5:  TO  BE  COMPLETED  BY  COLLECTOR  ■  RETURN  TO  COPY 


COLLECTION  SITE  LOCATION: 


Cotiectoo  fac'tf 


Couecic  s  &jfiess  P'o^  '*j 


SPin  SPECIMEN 
COLLECTION 


CvES        Cj»JO 


Aooiess 


REMARKS 


~C37 


StiH 


1^?^  "!"  "^  ^i"^  oe^'iifO  OB  ma  form  e  me  speomen  presenieo  to  me  d,  the  aono,  prtnnano  me  can-.car.on  on  Con  <  o/  m« 
XMniitKanon  number  as  mat  ser  lorth  at>o^.  ana  ttuit  a  .i.c  n^n  ,^„^^  ^^i..^'.  JJ.LT.jl'f.  ^rT*.^-rTV  "^"O"  ""  'r^W*  <"  "^ 

C^NT)  CeliMtOf  s  Name  lfn\.  >ii  L*») 


D»»  (Mo  .DaP^r;  Y7^ 


S-9'Mhn*  o"  Co>«clO'~ 


STEP  6:  TO  BE  INlTtATED  BY  THE  COLLECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 


Date 

MO      DAY     v« 


0 


LL 


U. 


SPECIMEN  RELEASED  BY 


DONOR  -  NO  SIGNATURE 


SPEOMEN  RECEIVED  BY 


S-gratu'e 

Name 


Stgnatu** 


/ 


S»gr.aiu»e 

Name 

S-g-atiife 

N8iT>e 


PURPOSE  OF  CHANGE     j 

PROVIDE  SPECIMEN       1 
FOR  TESTING 


S'gr.atijie 


Sio^atu'e 

Name 


►  STEP  4:  TO  BE -COMPLETED  BY  DONOR 


Davif^e  Pfio'ie  No 


Ever.*n^  P^pC-f-t  No 


Dal*  o'  B  n' 


Mc  c>a.  V. 

sea:  .n  .t^  ovsenc*'  ar^  rt.a,  tt,e  j^<o"r,s:cr  p,c.^fv  or  m^  :cr^  ar^a  on  't^  ua>e:  a''..ea  ic  ear'.  iecw."tc--:?V^-^r  '  -"^f*'*'"*" 


lPniNT|  D<yio<s  N*me (Ffs!  Mi  lasi; 


S-gnave  cX  Oc.o'  Dal*  f\«o  .•  Day  ;  Vr  ; 

PrKjuid  ine  results  of  (he  tabo-aiory  tests  toe  tne  specmen  ^^r,,:,.eo  d^  m,s  form  t)e  cooi.rmet)  posn.ve.  SNe  MeCcai  Rev,e».  Oft«:e.  *a.  iornaci  ^u  to 
"^    *^'^'  D'escr.pi«rs  ar«  o»ei-me<oume.  me<3«at.ons  yoo  -T,a>  nave  ia»en  Therettxe.  you  may  *ant  to  ma.e  a  hst  o(  those  mecs^tofn,  as  a 
rrnn    .?  ""^i^^^     !VoI,  5  f  I  ^ECESSARY  H  you  crK>ose  10  ma«e  a  hsL  oo  so  erthe.  on  a  seoa.aie  p«ce  o.  pape-  o.  o^  :h^  t>ac.^l^,"o^y 
(Copy  5)  -DO  NC'T  ulST  ON  THE  BACK  Of  ANY  OTHER  COPY  Of  TmE  FORM   TAKE  COPY  6  WITH  YOU 


STEP  8:  TO  BE  COMPLETED  BY  THE  MEDICAL  REVIEW  OFFICER 


l^.e  ,e,.emea  ,r<elaboraw^  -es^Bslo,  w  spec^n  .oent.i^  iy  m,t  ro-m  .naccoroar^ce  ».m  app/^-ac;^  f^jtv,/ .-w^gmeors  u,  «rerm:nas -^n'^r.f^t.or' . 
LJN»93Vye  DPostive  Q  Te«i  M)!  PbtIo-it^o  C]  T*,si  Ca-^e^reo 


REMARKS  . 


iPBlNT|M«KM:»IIW.O«0«y>.>  Wy.<r>f.,(    Mf    tail 

COPY  4 


Sy^lu'f  (^  MvOKtf  fi««i>w  (Wki*' 


SEND  DIRECTLY  TO  MEDICAL  REVIEW  OFfIcER  -  DO  N6Tlii;iS"ToTABORA^^ 


Oair  iWc  '  OrtT .'  *- 


I 
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SPECIMEN  ID  NO 

STEP  1:  TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 


LABORATORY  ACCESSION  NO 


A.  Employer  Name.  Address  and  ID  No. 


B.  MRO  Name  and  Address 


C  Donor  SSN  or  Employee  ID.  No 

D  Reason  for  Test:        U  Pre^mployment 


D Random 
D  Return  to  Duty  D  Follow-up 


D  Reasonable  Suspicion/Cause 
D  Other  (specify) 


D  Post  Accident 


E  Tests  to  be  Performed: 


n  THC,  Cocaine,  PCP.  Opiates  and  Amphetamines 

D  Only  THC  and  Cocaine        D  OTHER  (specify) . 


STEP  2:  TO  BE  COMPLETED  BY  COLLECTOR  -  Specimen  temperature  must  be  read  within  4  minutes  of  collection. 


Specimen  temperature  within  range:  □  Yes,  90"  ■  IOO'F/32''  -  SS'C  Q  No,  Record  specimen  temperature  here 


STEP  3:  TO  BE  COMPLETED  BY  COLLECTOR  AND  DONOA  -  Collector  affixes  bottle  seai(s)  to  bottle(s)  Collector  dates  seal(s)  Donor  Initials  seaKs) 

STEP  4:  SEE  BELOW 

STEP  5:  TO  BE  COMPLETED  BY  COLLECTOR  -  RETURN  TO  COPY  1  


COLLECTION  SITE  LOCATION: 


( 


^ 


Coliect'on  Facility 


Collector  s  Biisness  Pfior.e  No 


SPLIT  SPECIMEN 
COLLECTION 


D  YES        Q  NO 


Address 


City 


Slate 


-w 


REMARKS:  . 

/  cervty  Ifial  the  specimen  aerrtiheti  or  this  torm  is  the  specimen  prasentto  To  ire  by  the  donor  proviaing  ttw  cenifKalion  on  Copy  4  of  this  form,  thai  it  bears  tne  same  specimen 
MlvnniVcaMn  number  as  that  set  torth  above.  anC  that  it  has  been  collectao  tabelieO  ana  seaieO  as  in  accordance  with  applicable  Federal  requirements  ... 

.  ./.      ./  PM 

(PRINT)  CoMcctc't  Nam*  (F*rsi  Mi.  Latti 


'  Signal  jre  ol  Cot)«cto* 


Daie{Mc/Dayr/f ) 


'Time 


STEP  6:  TO  BE  INITIATED  BY  THE  COLLECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 


DATE 
MO      DAV     YB 

SPECIMEN  RELEASED  BY 

SPECIMEN  RECEIVED  BY 

PURPOSE  OF  CHANGE 

/    / 

DONOR  -  NO  SIGNATURE 

Signature 

PROVIDE  SPECIMEN    . 
FOR  TESTING 

Name 

/    / 

S^natu/e 

Signature 

Natne 

Name 

/    / 

Signature 

Signature 

Naine 

Name 

/    / 

Signature 

Signature 

Nanie 

Name 

STEP  4:  TO  BE  COMPLETED  BY  DONOR 


Dayi'me  P*^one  No 


Evening  Pnone  No 


Date  o'  B  nn  . 


Mo 


Day 


z. 


Yr 


/  certfly  inai  i  proviaed  my  u'/ne  specimen  to  the  collector,  that  I  have  not  aduiteraiea  it  m  any  manner  thai  each  specimen  bottle  used  was  sealed  wiin  a  tamper-evident 
seal  in  my  presence  ana  thai  ine  mlormanon  pro<"OeC  on  this  lorm  apa  on  the  labe:  atfited  to  each  specimen  Dottle  is  correct 


/  V 


(PRINT  Donor  s  Name  (F<fSI  Ml   Lar.ti  Signature  ol  Donor  Date  (Mo  /  Day  '  Yr ) 

Sno'.,iO  !lie  results  o'  the  latxsralory  tests  lor  tne  specimen  identitied  Dy  tfiis  form  be  confirmed  positive,  the  Medical  Review  Officer  will  contact  you  to 
ask  atwut  prescriptions  and  over-ttie-counter  medications  you  may  have  taken  Therefore,  you  may  want  to  make  a  list  of  those  medications  as  i 
"momofy  jogger  "  THIS  LIST  IS  NOT  NECESSARY  U  you  Choose  to  make  a  list,  do  so  either  on  a  separate  piece  of  paper  or  on  the  l)ack  of  your  copy 
(Copy  5)  —DO  NOT  LIST  ON  THE  BACK  OF  ANY  OTHER  COPY  OF  THE  FORM   TAKE  COPY  5  WITH  YOU 


STEP  8:  TO  BE  COMPLETED  BY  THE  MEDICAL  REVIEW  OFFICER 


/  have  reviewed  the  fat>orat<yy  resufrs  for  /^e  seec'-^e'^  iaer<t'*>e<J  &>  f^  s  torr'*  t  accordance  wiw  applicable  Faderat  reQwremenrs  My  aetefrrnnai'Onr'venficatfor  i* 
Q  N»9ative  □  Positive  □  Twi  Not  Ptfiomied  Q  T«t  C«r>ce««<3 

REMARKS 


(PRINT)  t4«Q*cM  n^^imi  Office'  »  N«m«  (F.rsi   Mi   L«st 


SiQ'^wure  o*  M«o  ca'  Heve*  Otticer 


z. 


OalolMo  '  Day  (  Yc  l 


COPY  5  -  GIVE  TO  DONOR    DO  NOT  SEND  TO  LABORATORY 
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Privacy  Act  Statement:  (For  Federal  Employees  Only) 


se-..ce  o.  o.her  dsc.pt.nary  acfon  ^  ^'  »PP"c««»"  'o*  emp»orr*nt/appo.n»mcnt  o.  may  result  ir,  ,»moval  l«,m  ..«  redc-j. 

•OXintt  a  cha««r>g«  to  .n  a<>v«.M  poftonnel  acjion  PO'»oof>«l  action  TWa  mtormatton  may  mo  b«  diacioaoO  to  a  court  wha.a  nacMaa'y  to  MienO 

purpose,  o.  «Jon..l>.n<,  ,h«  .p^.^  p,^d  -o.  u" 'alvsV^o!.  'q1  tt^^ri  r<  ..      '^"'^^  °  «»«>c.al.nfl  m.o.matK«.  m  »qa„cy  ...c  .oiafnq  ,c  you  a«<l  to. 


Paperwork  Reduction  Act  Notice  (as  required  by  5  CFR  1320.21) 


•.•"  -r  ,-rr.'.-,ri]  r«  t,-,  ji  .,-}   •  ■•  ,  ','.  -< .  .|i 


)  'IH 


f  ■■•■ 
t  11., 


-         ■     ■  ...  I-.VK.,  O-ln..,    rr.,,>...^  r-.s,^«^  m^y  ,.vk1  ,  ,h..„h,^.  „^,..,.*„o  .►»',>  N,.,^on  .  „.,n....«    „  .„,,  ^1..,  •«  "  '^T "  /Z;'"^-'''^'^*^'^'   ^-•l 
'J,     MJ  MK    r>ur,|of,     k,  p.,,*r   Hr.Trn   '.*,^e   K«KKtI   Clii.M.w       'Vl.--.     ,Mv,     PUA     Hu^r^   M    H,„,.t,f.„ 


•■I  I 


..„.....,  r,..,, 4,... r.-     P.,.  Oir,.1      mt;  fW  ,...(-.   ?1     -^    .V       ■.V,,._,h.,  ,;(,.„     OC     ," 


.   -.1  i..-..,.,.f.^V.Mj.K-4..i.K  k-,    Orwl.-v.f-.jt    lt.t..-;t.j,l.rto..    0..0 

''><>!)    Ill    ..-»i^./.n    -..,«.•    r.I  .4,1  ;_.... ..:!,. ..n,r..r^-«;. 

Si  'i  .'j    ,v..<.>i.i^(or.  DC  rojii^ 


nf   fn.1y  r*  V»«.t  HJ 


Back  of   Copy   5. 


I 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 


SPECIMEN  ID  NO 

STEP  1:  TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 


LABORATORY  ACCESSION  NO 


A  Employer  Name,  Address  and  ID  No 


B  MRO  Name  and  Address 


C  Donor  SSN  or  Employee  ID  No  

D  Reason  for  Test:       □  Pre-employment 


D  Random 
n  Return  to  Duty  D  Follow-up 


D  Reasonable  Suspicion/Cause       Q  Post  Accident 
n  Other  (specify) 


E.  Tests  to  be  Performed: 


D  THC,  Cocaine,  PCP,  Optetes  and  Amphetamines 

D  Only  THC  and  Cocaine        D  OTHER  (specify) 


STEP  2:  TO  BE  COMPLETED  BY  COLLECTOR  -  Specimefi  temperature  must  be  read  within  4  minutes  of  collection. 


Specimen  temperature  within  range:  D  Ves,  90°  -  100°F/32''  -  38°C  Q  No,  Record  specimen  temperature  here  . 


STEP  3:  TO  BE  COMPLETED  BY  COLLECTOR  AND  DONOR  -  Collector  affixes  bottle  seal(s)  to  bottte(s).  Collector  dates  seal(s).  Donor  initials  seal(s) 

STEP  4:  SEE  BELOW 

STEP  5:  TO  BE  COMPLETED  BY  COLLECTOR  -  RETURM  TO  COPY  1 


COULECTION  SITE  LOCATION 

Coiiec'on  Facii  ty 


) 


Address 


TTtT 


Coiiecior's  Busiess  Phce  No 
Slate 


SPLIT  SPECIMEN 
COLLECTION 


n  YES        D  NO 


Z.p 


REMARKS 

( cen^  m«r  rht  specimen  kiennfieO  or  ttHs  form  is  me  specmer  presenied  If  me  by  the  donor  prondmg  me  certification  on  Copy  4  of  frt's  form  that  it  bears  me  same  specimen 
lOerH'lication  i}umbef  as  tint  set  lonh  above,  and  thai  it  has  been  colieaed.  labelled  and  sealed  as  m  accordance  with  appKable  federal  reouirements 

AM 
PM 


PWNT)  CCTKctc  5  >*»m»  (FifH   Ml.  Lull 


S*gnatur»  oi  Cotiecfo* 


D»te  (Mc  tJay'V'  I 


Time 


STEP  6:  TO  BE  INITIATED  BY  THE  COLLECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 

DATE 
MO       OAY      YR 

SPECIMEN  RELEASED  BY 

SPECItilEN  RECEIVED  BY 

PURPOSE  OF  CHANGE 

// 

DONOR  -  NO  SIGNATURE 

Signature 

PROVIDE  SPECIMEN 
FOR  TESTING 

Name 

/     / 

Signal  u^ 

Slg•^alure 

Name 

Name 

/     / 

Signature 

Signature 

Name 

Name 

/     / 

Signature 

Signature 

Name 

Name 

STEP  4:  TO  B 

E  COMPLETED  BY  DONOR 

Oaf.rne  P^o'^e  No 


iiiisiing 


Everi  Hg  Pt^one  No 


Date  of  B'lf  . 


Wo 


/       / 


Day 


I  cerri%  ma'  i  provided  my  unne  specimen  to  the  collector  mat  i  nave  not  adulterated  'i  in  any  manner,  mat  each  specimen  bonie  used  was  seaied  »ith  a  lampe-e^-aen! 
sea'  ir  my  presence  ana  mat  me  mlormaiion  pre  (Bed  on  m:s  form  ana  or  the  label  afired  to  each  specimen  bottle  is  correct 


{PRINTi  0O"or  s  Name  (F'rst.  Ml,  Last) 


/  / 


Signature  o(  Donor  ••  Date  (Vo  /  Day  '  Yr  i 

Snoj'd  tne  results  of  ttie  laboratory  tests  for  ttie  specimen  lOentifea  by  this  form  be  confirmed  positive,  the  Medical  Review  Officer  will  contact  you  to 
ask  about  prescriptions  and  over-the-counter  medications  you  may  have  taken  Therefore,  you  may  want  to  make  a  list  of  those  medicaftons  as  a 
'■memory  (ogger  "  THIS  LIST  IS  NOT  NECESSARY  If  you  choose  to  make  a  list,  do  so  either  on  a  separate  piece  of  paper  or  on  the  back  of  your  copy 
(Copy  5)  -DO  NOT  LIST  ON  THE  BACK  OP  ANY  OTHER  COPY  OF  THE  FORM  TAKE  COPY  5  WITH  YOU. 


STEP  8:  TO  BE  COMPLETED  BY  THE  MEDICAL  REVIEW  OFFICER 


(  have  reviefted  me  laboratory  rest,its  tor  the  spec-nen  ,ae"l'iea  by  mis  to--T  m  acco-oance  »!tn  applicable  Federal  reawrements  My  dele-mmat'or.'ven'icat.pn  is 
QN»ga\'v9  QPovi-vt  Q  Test  Not  PertormwJ  D  Test  C«i««i.ed 

1  REMARKS 


(W>iNT)  MMicw  n«<i««  Of^c••  5  Na-n*  icr  u    lm-i 


ifmj'e  OI  M«o<ii  n«v<«»  0"ic»- 


/       / 


COPY  6    COLLECTOR  RETAINS     DO  NOT  SEND  TO  LABORATORY 


Ot»  (Mo  (  D«,  •<  Y- 1 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 


43011 


SPECIMEN  ID  HO. 


STEP  1:  TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 

A.  Employer  Name,  Address  and  ID.  No. 


L*BC«A70ny  ACCESStON  NO 


B.  MRO  Name  and  Address 


C.  Donor  SSN  or  Employee  ID.  No ^__^_ 

D.  Reason  for  Test:       D  Pre-empioymeni        D  Random       D  Reasonable  Susp«;ion/Cause      DPostAccidem 


D  Return  to  Duty  D  Foltow-up 


D  Other  (specify) . 


E.  Tests  to  be  Performed: 


DTHC,  Cocaine.  PCP,  Opiates  and  Amphetamines 

D  Only  THC  and  Cocaine        Q  OTHER  (specify) . 


STEP  2:  TO  BE  COMPLETED  BY  COLLECTOR  ■  Specimen  temperature  must  be  read  within  4  minutes  of  collection. 


Specimen  temperature  within  range  Q  Yes.  90"  •  tOO'F/aZ'  -  Se'C  D  No.  Record  speamen  temperature  here . 


17/^1  l^cf  n^^l^^°  °^  COLLECTOR  AND  DONOR  -  Cottector  affixes  bonte  seaKs)  to  bottle<sj  Coltector  dates  seaKs)  Dona  Kvtate  seaKs) 

oTcP  4.  SEE  BELOW 

STEP  8:  TO  BE  COMPLETED  BY  COLLECTOR  -  RETURN  TO  COPY  1 


3 


COLLECTION  SITE  LOCATION: 


Aco'ess 


"C^ 


C(K«ao'  •  Butncu  Pnon*  No 
State 


SPLIT  SPECIMEN 
COLLECTION 


D  YES       □  NO 


Z* 


REMARKS: 

/  ctmfy  ttiai  the  sptcmtn  ia»nut>eo  on  iha  <0'm  is  the  specimen  pr»sertea  to  me  Dt  me  Oonor  onmana  mm  cmi.'xMtion  <v>  fVim,  smtt,^  in_  ■»..  .<  >^ .j^ 

«*«*«f^.  num*^  «  tN,t  set  to^  Mo...  ,n<, ,«,, ,  ft«  b,enlx»i,c„<l.  'Mbeiie/e^S^^^tZo^li^Z^II^FiSS^^         '^'^  "*  "^  ""'^^ 

/       /  SM 


(PRMT)  COIWCICKI  tf-f  '^•rt\,  Ml.  LtSl; 


S«9n«lurt  O*  CotiBT  ,()■ 


■"Tssr 


DATE 
MO      DAY     YB 

SPECIMEN  RELEASED  BY 

SPECIMEN  RECEIVED  BY 

PURPOSE  OF  CHANGE 

/    / 

DONOR  -  NO  SIGNATURE 

Sisnatura 

PROVIDE  SPECIMEN 
FOR  TESTING 

Name 

/    / 

S>9n*luf« 

Signaiure 

N«me 

Name 

// 

Signature 

frgiaiure 

Name 

Name 

/    / 

Sisnatui* 

S^naiura 

Name 

Name 

STEP  4:  lU  BE  COMPLETED  BY  OONOR 

D«>i'me  f">one  So 


Even.Tj  Prvone  No 


lUli 


Daw  ol  Birm . 


Mo 


/  / 


Dey 


'cent}  11*1 1  P'0<,i>ei)  my  ^rme  specimen  lo  ifte  coueac  mat  i  r<a,e  r<oi  ecaeraiea  a  n  ant.  manner.  tr<al  eacK  specimen  boine  useO  was  aaaiec  man  a  tamoe-eMm'i 
teal  m  m,  p-esence  ana  ttai  me  .nio-mai<on  p^onoeo  on  m,s  'o'm  ana  on  ,ne  labf  ati:,eo  lo  eact  sp^^me^nii^ e^ecT  tampe'-ev«e.  i 


(PBl^T)  DonOfS  Name  iPrsl.  Ml.  LaK) 


/   / 


S^:^aIu^e  ol  Doooc  Do,  (Mo  /  Day  /  Yi ) 

Should  me  fesoHs  ot  lh«  laboratory  tests  for  trte  specimen  ,oeniif,«c  by  this  (orm  be  contwmed  positive.  I'te  Medical  Re«ew  Cm«er  will  co:«aci  you  to 
ask  about  prescnptwns  and  over-the-counter  medications  you  may  have  taken  Thereto<e.  you  may  want  to  mane  a  list  ol  those  medicatws  as  a 
•memory  jogger  "  THIS  LIST  IS  NOT  NECESSARY  H  you  choose  to  make  a  t«t,  do  so  either  on  a  separate  p«ce  of  paper  or  on  the  back  ot  yoo.  copy 
(Copy  5)  -DO  NOT  LIST  ON  THE  BACK  Of  ANY  OTHER  COPY  OF  THE  FORM  TAKE  COPY  S  WITH  VOU  1       ^^1 


STEP  g:  TO  BE  COMPLETED  BY  THE  MEDICAL  REVIEW  OFFICER 


ina^4  rey-ewea  meiabo-tiory  res^tts<o<  me  soec.-nen  ,aen.:-',ea  by  m.s  term  m  accorOance  ».<t  appKat^  feOerai  rea^^'ements  M,  OetemunatanrnriKalion 
U  Negai've  Q  Posi've  D  Test  No  ParKxmeo  Q  Teii  Cancelled 


REMARKS . 


(PRIST)  M»o>cAi  fi».«>  Cm<»i  >a".#  ;f  ,*si  Ml  Lja'.i 


S^-^ai.t'9  e<  MffC-c^.  R«.i««  0"« 


z z. 


COPY  7     FORWARD  TO  EMPLOYER  -  DO  NOT  SEND  TO  LABORATORY 


D«'«  '**c  '  Day  '  V' 
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INS  rnUCTtONS  FOn  COMPLETING  DRUG  TEST4NG.OOSIOOV  AN0<;ONTROt.  FGHM 

ft.  ."i-iiinf^  dTj-ttoti^-'s  'n»  f"')'-'ii  "^riri  fr.if.solTfr^i  twcfwi'taT  drug  ifslt'tg  prfK^raT^i 

N0IP_      '  Use  bal'ooMfi  p<*a.  p*e?.s  ^qf(t  nnd  chi>cK  ail  coO'9? 'o*  ieg)l}*t'%  ~  ..  ' 

■slf  I  .  ' 

M  tfrw^  if»*n.-'Ti:i»*^n  tfi  STEf'  1  •"''.  no*  IM**'^  i»rmf»+^*rt  co**oc»0'  ('">(  ri'>i»V)  co"*r'*»''»r.  SITP  MA  T) 
rjOT  t'cxvit  re'iisai  ic  covt*."  SSN  ex  Empioyps  i  D  numoer  n>(iSt  be  sr-noiaMft-in  9TEft.  coNcctc'a  He»AA»KS  »ec«;on 

STEP  i 

UponfWf'v'ig  *f>e'"-<''w>'^  •'om  donor  ch«^k  spocimcn  Hvn^fa'ye  Thit  ithjsi  bo  accpmpi>5h»<j  wthm  4  mn  jiP3. 

C*«c*  t>*ct<  mwlied    Yes"  t(  icmpcfatiw  is  vv<th-n  canQS 

II  sp*ci»»ie«i  lenipcBlu'O  i«  no'  wrNn  rir<g»  check  Wock  m»"ted    No  '  ar^d  'ecofd  sgccifncn  ifTpo'alu'e 

<^.  T  EP  3       FOR  SPLIT  SPECIMEN  COLLECTIONS  OMLV 

SoctH©  caps  on  borti  srwrtmen  bottle?  Bnd  ."^Hk  sn<»c<fno«  txjtti©  sea;  labotied  A  ov^f  the  cap  and  f1o-/.n  Itio  sides  ni  ttip  ril'^^'^Ii  specimen  (bottt^ 
cofHa<r*ofl  at  least  3<Vn(  o<  uf''«») 

AINn  loeonioo  botlMi  val  labelled  B  (sptiM  on  tba  spW  gp«qimco  (M>ni«  coria  ntng  al  inii  15ml  ol  wnel  11  the  sjnic  i"rn»nf>' 

Recoid  dsM  on  bom  soecimoniMMe  aeaK  i 

Inskuct  donor  lo  tnKi«l  boin  specini^n  bottid  seals.  I 

FOWBINOLe  SPECIMEN  COLLECTION  ONLY  ' 

Seom  cap  on  apaeWnen  bottle  (containing  ai  least  30(tiI  fi  urirm  and  aftii  specimen  bottle  seel  labetlad  A  ovt'  Iba  cap  and  down  V\e  sides  ol  itw 

specimen  battle 

Record  dale  on  specimen  boWe  aoal. 


tnttmcl  dovwc  to  InHisI  the  apaclfvieft  bottle  aeal. 


STEP  4 


TumMCopv  4  (pMc  p«oa).  STEP  4. 

I'liifecl'^aaor^exoi'iplata  oTcP  4. 

6n»uw4lwr^i»»Ww^<i>na<^|ilw«<  ■ewtatptipw'WMPitaraiid  iawjl-bnai. 

Inalrtiet  dener  W  «Md  eeriMlcMlen  atatatneM.  Enaur*  donoi  prlM*  Ma/her  name  and  aign*  and  date*  Ibe  earllilearon  aiatement 
(HOTB:       Donor  ra(us«  ta  Bign  mual  be  annotated  m  STEP  S.  coMector'a  lamarti*  aaeUon. 

Uoon'aHWIiliiL'BhMfcllPWor^ntrtaa.'Tmiin^'Oopvl. 
STEPS  j 

Mm  relurmno  le  Copy  1 . -go  to  STEP  5.  f 

Conylaii  Wa  nrnrnm*  addfeaa  ol  ma  taaii>y«l  miWi  Om  >BW1lon-l»fliinQ  placa. 

LW  ^1)u^*wla•^alep^awa  number  whet*  coVector  can  be  Maoited 

piecv  a  cnec^  in  the  box  in^catmp  w^etner  v^^^  apt't  aoeoewen^Biee  coaecieo 

Flacard  any  unusual  occwrences  coocefniog  ihe  coUcchon  (eg  donor  recusal  10  p'ovido  mio'ma'ion'sign  cefr''Cal on  stalnfr«'M.  wr^T^n  cou<x^lcd 

iH'de' "d^^at  ^h^e^m#*nn  auspecled  a'iiJ'te'Bt'en|Hn-t^e'*wa'nw6"aw!^en 

CoHeeWf  completes  coHoction  ca»Wioa>ion4«ollanay4>n«»ie9.an<aigiwig  «>-tff»8r  r«an<e.  'ecoidrng-ttiedaie  and  rme  o'  toUocnon  .Bo  su'cm  etfcto  A:M  e* 

S'Er>6      CHAIN  OF  CUSTODY  SECTION 

NOTE         EnclThtnfli»>«<4Ktim#n«»irtndtcd.  Iranstowed  nroiKW.i'll  iwle-3loiwriipn»i-to'bn^-peotu>fedter  at<ip)nett.'e«B«»i  tiiO  »Mua' mii3'  be <ten»l'CJiinelMi»rig 
a  rtwri  otneiwur.  H  nyjuxtxl)  and  ttie  Sate  and  purpose  olWi«ngi»  recortJwl  Itie  toUwwx)  inetwiLiiwn  penamio  acoHewion  in«hie*t-t»>«k(»onor-p»eiride6 
d  sv-CHxon  MNFTMy  wtne  teHcuiui  ■wtw  seals,  padtages.  and  ships'ttieiiaeeimen'toitw  lahoraiofy 
Rmserd  dnle  at  coitec«>0)i 

\n  me    Sc'r'nw!"  l*cc*»d"B»'  cCu^w,  c>^  and  p«x>»a«r-name-4ndM»t»g'i*»8t'yeu  !•»€  reeeived  the  spec^men■t^■nl4t^e^ 
TiK) '  Pmiiose o« Oiange"  e<Mfy  in  iho  ne«t  coKimn  is pre-*nni«d  (Provnle  Specimen  lor  Tesimgland  axplans Ihe Itanste* ol Itie  tpecin>en  liom the dono» 
tn  thn  coa**C*o* 
On  Hh-  rwjtt  l..\/»_  rnmr*!  ih*>  dale  the  Si-^JCi'Men  **fts  leinaeM  tiy  vot* 

rn*'M>*rMr»  Mm.  ■  «^,. m: .«w.'«  nn«'iaff>/1JOy     Wort  by  S'g'"nq-€H»d  n"»MMKJ  y<>-t*  mme 

H  vwj  »»•:  pr"»>ff.fli»™>  fo'f'n'pn  ttH  9h«tFno«i  niMe  wtinrvtroy  eomme^ttio  "Sonrtriffn  Wf  ceWi-O  -By' '  'b'orv  1)y  p'»n'inqtt»e  eti'ner  o;  at^'prnrnl 
p'r)v.*1'M  #1  »r»e  qnj   ($'•«"  Eto'npnt 
Cnr^v/.-*"  IIK-    Pi.,ii'^v  o*  Ctiang»'  b;oc*  ntip"iin.in  t^^o  i»«"S'<m  ol  »he  spfc'">en  Iron*  Hv  aoflr>rlO'  lo  the  carrier  O'  sh-n-^onr  pmviOef  le  g   St>'0 


K^p^ceB'fl^fOJ 


^\l  — 

.1         ■ 

J      i 

?tTCt».'E»i  PELtAStD  e> 

S>'fcC»»JlEN  Rf:CFI\'l  0  BY 

PORPOSF  CX  C;Mft'l(it                    ] 

DONOP  ■  NO  "JHl'MlurtE 

^AgiMSF  9PEiMi»eM 

^ 

1 "1 1 

*"^           ABC    Cout-tC   StCrJtt       ' 

Tt5     VJW'B 

( 

.1 
1 

...,■■♦**<#. 

IMI 


Gw»aH>CKH^  n  (f*ir^  fim)**i  f*-»i— ♦H-lr-  the  »A*«Hr;||t  >■»*»> i^i^  Of^o^4    Oo-no'  if-od  W  IStTVpifH^ 


BtLUNQ  CODE  4»ie-<2-C 
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26.  Appendix  A  to  Subpart  C  of  Part 
'  is  redesignated  as  Appendix  B  to  Part 
•  and  revised  to  read  as  follows: 

ppendix  B  to  Part  40— The  Breath 
iGohol  Testing  Form 

UNO  CODE  aiO-62-P 


43tl4        Feto-al  R^ater  /  Vol.  59.  -No.  IftO  /  Friday.  A\^ust  1-Q.  1994  /  Rules  and  togniatioas 


U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

[THE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF  COPY  SJ 


*  STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICUN 


A. 

B. 
C. 

D 

Employee  Nan»c_ 

SSN  or  Employee 

Employer  Ntme._ 
Addf«u.& 
Telq>hone  No 

Reason  for  Test: 

ID  No. 

(PRINT) (Fint,  MI. 

Lm) 

1 

{             ) 

D  Pre-employment 

D  Random  Q  Reasonable  Suspicion/Cause 

Teicphooe  Number 

D  Post-accident  D  Return  to  Duty 

D  Follow-up 

►  STEP  2:  TO  BE  COMPLETED  BY  EMH^OYEE 


/  cert^  Oial  I  am  about  to  submii  to  breath  akohol  testing  required  by  U.S.  Department  of  Transportation  regulations  and  that 
the  ident^ing  biformation  provided  on  this  form  is  true  and  correct. 


Sifnfttun  of  Eiiif  loyec 


D*tc         MoDlfa        0«>      Yew 


»  CTEP  3:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


/  certify  that  I  have  ccmducted  breath  akohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U.S.  Department  of  Transportation  regulation,  49  CFR  Fart  40,  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  resubs  are  as  recorded. 

Screening  test:  Complete  onW  ^  the  testing  device  is  not  designed  to  print  the  following. 


Ten  No.  Teniae  Device  Nime  TcMinf  Device  Serial  Nisnber  Tme 

Confirmation  test:        Confinnation  test  results  Ml^ST  be  affixed  to  the  back  of  each  copy  of  this  form. 
Remarks: 


Sewh 


(PUNT)  Broufa  Alcohol  Teckoiciwi'i  Nunc  (Firit.  Ml  .  l—i) 


Sifnature  of  Breath  Alcohol  Techniciu 


Dmc        Month       Di>      Yew 


►  STEP  4:  TO  BE  COMPLETED  BY  EMH.OYEE 


/  certify  that  I  have  submitted  to  the  breath  akohol  lest  the  results  of  which  are  accurately  recorded  on  this  form.  I  understand 
that  I  must  not  drive,  perform  safety-sensitive  duties,  or  operate  hea\y  equipment  if  the  results  are  9.02  or  greater. 


&if  nature  of  hnpioycc 


Dnte         Moalh        Day      Yew 


COPY  1  •  ORIGINAL  -  FORWARD  TO  THE  EMPLOYER 


OMB  No.  2105-0S29 
Exp.  Date:  2/28/97 
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AFFIX  SCREE7ANG  TEST  RESULTS  WEXE 

{BF  APPLICABLE) 


USE  TAMPER-EVTDENT  TAW: 


AFFIX  CONFRMATION  TEST  KESULTS  HERE 


USE  TAMPER-EVTDENT  TAK 


COPY  I  -  ORIGINAL  -  FORWARD  TO  THE  EMPLOYER 


OMB  No.  2105-0529 
Exp  D«U:  Z':8<>7 


I 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

[THE  INSmUCnOSS  FOR  COMPLETJNC  WIS  FORM  ARE  ON  WE  BACK  OF  COPY  3J 
»■  STEP  1;  TO  BE  COMPLETED  BY  BREATH  A|.COHOL  TECHNICIAN 


A.   Employee  Name_ 


(PRINT)  (Fail.  MI.LmO 


B.   SSN  or  Employee  ID  No. 


C    Employer  Name,_ 
Address,  & 

Telephone  No. 


J. 


Tckpbow  NiMlirr 
P.   Reason  for  Test:  D  Pre-employment  D  Random  D  Reasoniblc  Suspicion.'Csusc  D  Post-sccidem  D  Return  to  Duty  OF<dlow-up 


►  STEP  2:  TO  BE  CO^fPLETED  BY  EMFLO^XE 


/  cert^  thai  I  am  about  to  submu  lo  breath  akoKal  testing  requirtd  by  VS.  Drpariment  of  Transportation  regulations  and  Otal 
the  iderttifying  information  pro\ided  on  this  form  is  true  and  correct 


SiiaMura  of  EMptoyce 


Due        MoMk       Diy     Y«r 


•>  STEP  3;  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


/  cert^  that  I  have  conducted  breath  akohot  testing  on  the  above  named  individual  in  accordance  nith  the  procedures  established 
m  the  U.S.  Department  of  Transportation  regutatioti.  49  CFR  Part  40,  that  I  am  qualifitd  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 

Screening  test:  Complete  ontr  if  the  lestinj  device  is  not  designed  to  print  the  foUouing. 


Te«So  Totat  Device  Nimr  1  Tc«a«  Doict  Scm)  Nuabcr  Tn 

CoaTiraulibn  test:        Confirmation  test  results  ^^LIST  be  affixed  to  the  back  of  each  copy  of  this  form 


RMuk 


Remarks: 


(PMSryBrcMk  AknkotTcckucM't  Nime  (FinL  M.I  .  Lm) 


Sifnuurc  or  Bnath  Akokol  Teckwcan 


Due        Ma.dk       Diy     Yew 


•■  STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE 


I  certify  that  I  have  submitted  to  the  breath  alcohol  test  the  results  ofwhuh  are  accurately  recorded  on  this  form.  I  understand 
that  I  must  not  drive,  perform  safety -sensut\e  duties,  or  operate  hea\y  equipmem  if  the  results  are  9.02  or  greater. 


Si$mMun  of  bap4oyee 


Out        MmA       D*i     Vtw 


COPY  2  .  EMPLOYEE  RETAINS 


OMB  No  2105-0329^ 
Exp  DMe:2/28'97 
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AFFIX  SCREENIf^  TEST  RESULTS  HERE 
(IF  APPLICABLE) 


USE  TAMreR-EVlDENT  TATC 


AFHX  CONFIRMATION  TEST  RESt?LTS  HERE 


USE  TAMreR-EVIDEKT  TAPE 


Privacy  Act  Sifctement 

(■ppUabfe  ■  fcc  a—  whew  nniiihiuJ  Br»di  Akobol  Tc«^  Foom  vt  raUwd  ■  .  F«i<ci»l  PnvK^  Ko.  .y—  of  wcortt) 
Eic«^foryoufSocklS««ri^N«iibCT(SShO.«*«kMOBofdKi»fotm«ioooottie<ni«Mfcoftf«fo^  !■  nmtiliii  nAaiMniL  of  IL  _f. 

topwHfc- «l*,««e br«* .peein-. fof  l»tiB|  wirtioul ,  v,^ 

eertrffc*M  iWeiKWi  oo  Ita  fB)«  «dc  of  *•  foi»  B^  It**  ■  dehy  Of  4e»iiJ  of  your  •wteWM 
■■fetr-tfiitivt  t)»iK».  ttmovlthM  »  ■fay  iiMiMi  i  pnrtboa.  or  od»er  <».»1mu>  — 


The 


for 


.„  ^,  ^      .      ^  **^™*'*«»"'«»'W^'>>*«'--S  !>«*•»»««  of  Tiiiiipon^wBiheOiMibyiTriBiIK^^ 

102- »3.  T«k  V    TW  piaciH  P"a>«»e  for  wkkk  *<  ■fnmmioii  KWf  hi  ■  lo  bciMd  i>  lo  own  Ihu  you  hnre  wbodBtd  to  bratti  >fc<itM>l  Mat  "^  u>  omk  tel  yo« 

wc  pnoptiy  Dolifwd  a  «K  crviM  of  DoacaopliHicc  vift  tte  l\S  DcfwttMBi  of  TcMipoiMuea  bnuk  kkobol  un 


wof  your  SSN  •  aol  rtquired  hy  h.  i^  •  vohaiuy    If  you  object  to  (he  uk  of  your  SSN  lo  dui  fom  you  will  ooi  bt  doutd  uv  r«hl.  besefiu  or  pmi)e« 
byti»;«i  <   lliai>iMl>n»r«^er«fcMfi«r-illbfiH»«d 


pfovscd  I 

The  iorofiBMioa  provided  is  du>  fom  nay  be  diKloMd.  m  •  routiocuM.  toe  hedersl.  Suu.  or  local  e|eitc>  fort 

eaoit  Of  IB  idmiBiitiawe  U4w^  when  dK  GovtiwiKrt  Of  o«  of  •  M«M  •  •  P«ty  to  •  iudK.)  ptwxedB^  befi«  tfK 
bcfoR  the  uibuael 


•  or  1st 


PyEBWORK  REOUCTTON  ACT  WOTTCf:  las  reqitind  tj  S  CFt  1220.21) 

td  ■■■■  iMi  n|wdH(  iktM  h»rd»  eetlMaa.  or  mri  otbcr  Mpad  of  tha  csOedioD  of  ■frraaine  ^'-^i     u  r    i    fcr  i 
hif*«. *.«.£■  II       m      irfT,..— ■^1..  iw-.B-«>..— ^„.ia^ r-.-p.:.-..  ■         ....  .i^. ....^ —  h^itr 

Qiatmml^^m^fmt^m*  BU|<t.  PofOTvwk  >id»*ln  Pn^wt.  K«oa  3Mt.  TI5  SeriMilh  St..  M%,  WaA^aa.  D.C.  MSU. 

COPY  2  -  EMPLOYEE  RETAINS  OMB  No  2105-0529 

Exp  Dmc  2a8.'97 


I 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

[THE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF  COPY  3] 
>  STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICLW^J 


A. 

B. 
C 

D. 

Employee  Name 

(PRINT)  (Rm,  Ml  .  Lmi) 
SSN  or  Employee  ID  No. 

Employer  Name, 

Address,  & 
Telephone  No. 

•    1 

(            ) 

Tdq)i>oiie  Nuokbcr 
ReMon  for  Test:   O  Pre-employment  D  Random  D  Reasonable  Suspicion/Cause  D  Post-accident  D  Return  to  Duly  D  Follow-up 

»  STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  cert^  that  I  am  about  to  submit  to  breath  alcohol  testing  required  by  I'.  S.  Departmeru  of  Transportation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct 


Sifnuun  of  &iiploy« 


Diu        Montfa       Diy     Yar 


►  STEP  3:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICLLN 


/  certify  that  I  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  VS.  Departmeru  of  Transportation  regulation.  49  CFF  Part  40,  that  I  am  qualified  to  operate  the  testing  devices  ideiaified. 
and  that  the  results  are  as  recorded.  ] 

Screening  test:  Complete  only  if  the  testing  device  is  not  designed  to  print  the  following. 


TcM  No.  Taung  Dcvkc  Nunc  Tatiiig  Drvicc  Scnal  Number  Time 

Connrmation  test:        Confirmation  test  results  MUST  be  affixed  to  the  back  of  each  copy  of  this  form. 
Remarks: 


AM 


Rouk 


(PUNT)  Brewh  Akotwl  TechOKaoo  Nunc  (Fint,  Ml.  IjM) 


Sifoaturc  of  BnsUi  Atcobol  Tectuuciu 


Dmc       Moolh       Diy     Yew 


►  STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  certify  that  I  have  submitted  to  the  breath  alcohol  test  the  results  of  which  are  accurately' recorded  on  this  form.  I  understand 
that  I  must  not  drive,  perform  safety -sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  grtaUr. 


Sifoftture  of  Employee 


D«te        Moorii       D*y     Yew 


COPY  3  -  BREATH  ALCOHOL  TECHNICIAN  RETAINS 


OMB  No.  2105-05M 
Exp  Diic:  2C8'97 
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AFFK  SCREENING  TEST  RESULTS  HERE 
(IF  APPLICABLE) 


USE  TAMreR-EVIDENT  TAPE 


AFFIX  CONFIRMATION  TEST  RESLT.TS  HERE 


USE  TAMPER-EVTDENT  TAPE 


.  INSTOUCnONS  FOR  COMPLEnNG  THE  US  DEPARTMENT  OF  TTlANSPORTATlON  BREATH  ALCOHOL  TESTING  FORM 

NOTE:    Use  a  ballpoint  pen.  press  hard,  and  check  all  copies  for  legibility. 

NOTE:   If  the  employee  refuses  to  prov.de  SSN  or  I.D.  number,  be  sure  to  indicate  this  in  the  remarks 
section  in  STEP  3.   Proceed  with  STEP  2. 

STEP  2      iMtnici  the  employe*  to  re*<J.  lign.  utd  diir  the  employee  cenif.cilion  lUtemeni  in  STEP  2 

NOTE:    If  the  employee  refuses  to  sign  the  certification  sutement,  do  not  proceed  with  the  alcohol  test. 
Contact  the  designated  employer  representative. 

STEP  3      The  Breath  Alcohol  TechmcUn  (BAT,  complete,  the  informilion  re<,u.red  inlhU  «ep     Arter  conducl.nj  the  .Icohol  «reen.ng  le«   do  the  followins 

If  the  bre.lh  tesUnj  device  used  in  conducung  the  .creening  le«  y  jjo.  c.p.ble  of  pnnt.ng  the  greening  tea  .nforTn.i,on  loced  on  the  Don. 
of  th..  form  (««  number.  te«,ng  device  n.me.  le«.ng  device  Kn.1  number.  Ume  of  ter  tnd  rtwil*).  con^l^e  this  mfonntuoo  m  the  ».£« 
provided  on  the  front  of  this  form.  ^ 

NOTE:   Be  sure  to  enter  the  result  of  the  test  exactly  as  it  is  indicated  on  the  breath  testine  device   i  e 
0.00. 0.02.  0.04.  etc.  •  6  .       ■. 

OR.  If  the  breath  teMing  device  uied  in  conducting  the  icreening  test  »  cipible  of  prinung  the  .creemng  leu  informtuon  loc.u«i  on  the 
front  of  this  form.  ifTix  the  printed  infomuuon  in  the  ^ce  provided  ibove    Be  »ire  io  uje  mnoer-evideni  ape 

If  the  reulu  of  the  icreemng  tert  ire  leu  than  0.02.  prim.  lign  your  name,  and  enter  today'.  d.U  in  (he  ^Mce  provided    Go  to  STEP  4 

^^n^"  '^^  ^  •<:«ening  ted  ire  0.02  or  grater.  •  conf.nruilion  tea  mm  be  ulminiAered  u>  accordance  whh  DCXT  leguUtion.    An 
EVIDENTIAL  BREATH  TESTING  device  that  i.  capable  of  printing  confirmauon  tea  informalion  rTjua  be  uaed  in  conducung  thi.  tea 

After  conducting  the  alcohol  confirmauon  tea,  affix  the  primed  information  in  (be  ^lace  provided  above    Be  jure  to  u«  umrer^v.dem  t^ 

Prim,  iign  your  name,  and  enter  the  dale  in  Aeipace  provided    Co  to  STEP  4 

STEP  4      Inanict  the  employee  to  read,  iign,  artd  date  the  employee  certification  aatemem  in  STEP  4 

NOTE:   If  the  employee  refuses  to  sign  the  certification  statement  in  STEP  4.  be  sure  to  indicate  this  m  the 
remarks  section  in  STEP  3. 

Forward  Copy  1  (white  page)  to  the  employer. 
Give  Copy  2  (green  page)  to  the  employee. 
Retain  Copy  3  (blue  page)  for  BAT  records. 


PAPERWORK  REDUCTION  ACT  NOTICE  (M  required  by  5  CFR  1J20  21) 

P»*>ctTfortiat  fc«rd«  tor  tkm  cBll«li<»  oT  MfwaatiM  k  •aiut.d  lor  Mcb  -i-pmi,^  u  m^tntt,  1  —f  H'i".  * 
h4W*iali  auy  Md  nmrnrnti  ncw^at  ik-e  fmi4m  Mteato.  or  aay  atW  -pmt  ot  thi,  caS^lM  ,1  afomatiM.  h'rluiU 
bvdm,  to  U.S.  Drputaot  of  Tmapoitatioa.  Dmg  E»tort«Mi^  a^  PrsfraB  ComiHaatt.  Rmm  «4M  4M  Sc*«lk  St    8W    ^, 
OOct  of  Mian—il  aad  Bud,*.  Papenwt  KaJwctioa  Pn^crt.  Room  3001.  71S  Swttaa^  St..  NH    W.*ia«M  DC    2tn3 
COPY  3  -  BREATH  AiXOHOL  TECHNICIAN  RETAINS  ^^    '    '   ' 


(FR  Doc .  94-20447  Filed  ft-16-94;  3:09  pm] 
BILLING  CODE  ^910-<2-C 


AliifcilTa 


the 
D.C  MSMar 

C»ffl  No  2105-0529 
Exp  Due  r'28'97 


^OL 


994 


Friday 

August  19,  1994 


Part  IX 


The  President 


Proclamation  6714— To  Amend  the 
Generalized  System  of  Preferences 


^OL 


994 


Fedf 

Vol. 

Frid 

TitI 
Th 


IFR  I 
Filed 

BUlir 


Federal  Register 

Vol.  51,  No.  160 

Friday.  August  19,  1994 


Title  3— 

The  President 
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Presidential  Documents 


Proclamation  6714  of  August  17,  1994 

To  Amend  the  Generalized  System  of  Preferences 


By  the  President  of  the  United  States  of  America 

A  Proclamation  - 

1.  Pursuant  to  sections  501  and  502  of  the  Trade  Act  of  1974.  as  amended 
("Trade  Act")  (19  U.S.C.  2461  and  2462).  and  having  due  regard  for  the 
eligibility  criteria  set  forth  therein.  I  have  determined  that  it  is  appropriate 
to  designate  Belarus  and  Uzbekistan  as  beneficiary  developing  countries 
for  purposes  of  the  Generalized  System  of  Preferences  ("GSP"). 

2.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  ("HTS") 
the  substance  of  the  provisions  of  that  Act.  and  of  other  acts  affecting 
import  treatment,  and  actions  thereunder. 

NOW.  THEREFORE,  I.  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  sections 
501  and  604  of  the  Trade  Act.  do  proclaim  that: 

(1)  General  note  4(a)  to  the  HTS.  listing  those  countries  whose  products 
are  eligible  for  benefits  of  the  GSP,  is  modified  by  inserting  "Belarus" 
and  "Uzbekistan"  in  alphabetical  order  in  the  enumeration  of  independent 
countries. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon- 
sistent with  the  provisions  of  this  proclamation  are  hereby  superseded  to 
the  extent  of  such  inconsistency. 

(3)  The  modifications  to  the  HTS  made  by  paragraph  (1)  of  this  proclama- 
tion shall  be  effective  with  respect  to  articles  that  are:  (i)  imported  on 
or  after  January  1,  1976.  and  (ii)  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  15  days  after  the  date  of  publication  of  this 
proclamation  in  the  Federal  Register. 

IN  WITN'ESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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This  section  of  tne  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eftect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtNch  is  published  under 
50  titles  pursuant  to  44  U.ac.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  lisied  in  the  first  FEDERAL 
REGrSTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-124-AD;  Amendment 
39-9007;  AD  94-17-12J 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes.  This  action  requires 
repetitive  removal  of  the  spoiler 
actuators,  purging  the  hydraulic  system, 
and  installation  of  an  actuator  that  has 
been  previously  certified.  This 
amendment  is  prompted  by  a  report  of 
damage  to  the  locking  niechanisms  on 
some  pistons  of  the  spoiler  actuators. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  uncommanded 
extension  of  the  lift  spoiler  in  the  event 
of  loss  of  hydraulic  pressure  in  the 
spoiler  actuator. 
DATES:  Effective  September  6, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
6, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  21, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No-  94-NM- 
124-AD,  1601  Und  Avenue,  SW.. 
Renton,  Washington  98G55-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft,  Incorporated,  P.O.  Box  16029, 


Dulles  Infemalional  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Jetstream  Model  4101  airplanes.  The 
CAA  advises  that,  during  routine 
maintenance,  the  locking  mechanisms 
on  the  pistons  of  the  spoiler  actuators 
were  found  to  be  damaged.  The  cause  of 
this  damage  has  been  attributed  to 
inadequate  bleeding  of  the  spjoiler 
hydxaulic  system.  In  some  instances,  the 
spoiler  operation  was  out  of  sequence 
and  may  have  caused  damage  to  the 
locking  mechanisms  on  the  pistons  of 
the  spoiler  actuators.  This  condition,  if 
not  corrected,  could  result  in 
uncommanded  extension  of  the  lift 
spoiler  in  the  event  of  loss  of  hydraulic 
pressure  in  the  spoiler  actuator' 

Jetstream  has  issued  Alert  Service 
Bulletin  J41-A27-034.  dated  June  9. 
1994,  which  describes  procedures  for 
removal  of  the  left  and  right  spoiler 
actuators,  purging  the  hydr:.uuc  system, 
and  installation  of  a  previously  certified 
spoiler  actuator.  The  CAA  classified  this 
alert  service  bulletin  as  mandatory  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 


certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  uncommanded  extension  of  the 
lift  spoiler.  This  AD  requires 
repetitively  removing  the  spoiler 
actuators,  purging  the  hydraulic  system, 
and  installing  an  actuator  that  has  been 
previously  certified.  The  actions  are 
required  to  be  accomplished  in  ^ 
accordance  with  the  alert  service 
bulletin  described  previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  writtCTi  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comrnents 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  a<;tion  would  be 
needed. 

Co.mments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energv  aspects  of 
the  rule  that  might  r'jggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
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concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  TAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-124-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator\' 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

\ir  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  tlie 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(3).  1421 
and  1423;  49  L'.S.C.  106(g);  and  14  CFR 
11. 81.    ■ 


§39.13— [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthmess 
directive: 

94-17-12  JetStream  Aircraft  Limited: 

Amendment  39-9007.  Docket  94-NM- 
124-AD. 

Applicability.  Model  4101  airplanes  having 
airplane  constructors  numbers  41004  through 
41033  Inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  extension  of  the 
lift  spoiler  in  the  event  of  loss  of  hydraulic 
pressure  in  the  spoiler  actuator,  accomplish 
the  following: 

(a)  Within  21  days  after  the  effective  date 
of  this  AD,  remove  the  spoiler  actuators  in 
accordance  with  )etstream  Alert  Service 
Bulletin  J41-A27-034,  dated  June  9. 1994. 
Following  removal  of  the  actuators, 
accomplish  the  requirements  of  paragraphs 
{a){l]  and  (a)(2)  of  this  AD,  in  accordance 
with  the  service  bulletin. 

(1)  Prior  to  further  flight,  purge  the 
hydraulic  system  to  ensure  that  there  is  no 
contamination. 

(2)  Prior  to  further  flight,  install  a  spoiler 
actuator  that  has  been  previously  certified 
and  marked  with  an  "R"  after  the  serial 
number  on  the  nameplate  of  the  actuator. 

(b)  Thereaftsr,  repeat  the  requirements  of 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  500  landings. 

(c)  A$  of  21  days  after  the  effective  date  of 
this  AD,  all  spoiler  actuators  installed  on  any 
airplane  shall  be  previously  certified  and 
bear  an  "R"  after  the  serial  number  on  the 
nameplate  of  the  actuator,  in  accordance  with 
Jetstream  Alert  Service  Bulletin  J41-A27- 
034,  dated  June  9,  1994. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
providoB  an  acceptable  level  of  safety  may  be 
used  if  epproved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  AN'M-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
A.\M-n3. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41- 
A27-034.  dated  June  9,  1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Jetstream  Aircraft,  incorporated,  P.O.  Box 
16029.  Dulles  International  Airport, 
Washin|ton.  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directomte,  1601  Lind  Avenue.  SW..  Renton, 


Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suifo 
700,  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
September  6. 1994. 

Issued  in  Renton.  Washington,  on  August 
12.  1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-20286  Filed  8-19-94;  8:45  am) 

BILUNQ  CODE  4910-1»-U 


14  CFR  Part  39 

[Docket  No.  94-NM-105-AD;  Amendment 
39-9000;  AD  94-17-05] 

Airworthiness  Directives;  Airbus  Model 
A340^11  and  -^11  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A340-211  and  -311  series  airplanes. 
This  action  requires  replacement  of 
certain  circuit  breakers  for  the  toilet 
system  vacuum  generator.  This 
amendment  is  prompted  by  reports  of 
excessive  vacuum  generator  overloads 
or  blocked  rotor  conditions,  in  which 
the  thermal  protection  device  and/or 
related  aircraft  circuit  breakers  do  not 
interrupt  the  power  supply.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  a  fire  in  the  event  of  excessive 
current  in  the  electrical  circuit  due  to 
overheating  of  the  vacuum  generator. 
DATES:  Effective  on  September  6. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Seplember 
6. 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  ot  before 
October  21.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
105-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
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FOR  FURTHER  MFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATKM:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A340-211 
and  -311  series  airplanes.  The  DGAC 
has  advised  that  it  has  received  reports 
of  electrical  overloads  in  the  toilet 
system  vacuum  generator  or  blocked 
rotors,  in  which  the  temperature  of  the 
vacuum  generator  motor  increases  faster 
than  the  detection  capability  of  the 
thermal  protection  device  and/or  the 
related  aircraft  circuit  breaker.  In  each 
case,  these  devices  failed  to  interrupt 
the  power  supply.  This  condition,  if  not 
corrected,  could  cause  the  vacuum 
generator  to  overheat,  which  could 
result  in  a  fire. 

Airbus  has  issued  All  Operator  Telex 
(AOT)  38-01.  dated  December  15, 1993, 
and  Service  Bulletin  A340-38-4013, 
dated  January  5. 1994.  which  describe 
procedures  for  replacement  of  two 
circuit  breakers  for  the  vacuum 
generator.  Existing  circuit  breakers,  6 
MG  and  106  MG,  are  replaced  with 
faster  (20  amp)  circuit  breakers  to 
provide  additional  protection  in  the 
event  of  excessive  current  in  the 
electrical  circuit  or  overheat  in  the 
vacuum  generator.  The  DGAC  classified 
the  AOT  and  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive.  94-006- 
004(B)Rl,  dated  February  2. 1994,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federnl  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 


prevent  a  fire  in  the  vacuum  generator. 
This  AD  requires  replacement  of  two 
circuit  breakers  for  the  vacuum 
generator  with  faster  type  circuit 
breakers  which  will  improve  detection 
capability  of  the  thermal  protection 
device.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
AOT  or  service  bulletin  described 
previously. 

There  currently  are  no  Model  A34a- 
211  or -311  series  airplanes  on  the  U.S. 
Register.  All  airplanes  included  in  the 
applicabihty  of  this  rule  currently  are 
operated  by  non-U.S.  operators  under 
foreign  registry;  therefore,  they  are  not 
directly  affected  by  this  AD  action. 
However,  the  FAA  considers  that  this 
rule  is  nece^ary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  a^ected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  7  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  would  be  S385 
per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  trip!ii:;.te  to  the 
address  specified  under  the  caption 
ADORESSES.All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 


modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubiic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-105-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  alx)ve.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under    ■ 
Executive  Order  1286'6;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authoritv:  49  H.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  10b(gJ.  and  14  CFR 
11.89. 
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§39.13    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-17-05  Airinu  Industrie:  Amendment  39- 
9000.  Docket  d4-NM-10S-AO. 

Applicability:  Model  A340-211  and  311 
scries  airplanes,  as  listed  in  Airbus  Service 
Bulletin  A340-3ft-4013,  dated  January  5, 
1994;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fire  due  to  overheating  of  the 
toilet  vacuum  generator,  accomplish  the 
following: 

(a)  Within  45  days  after  the  elective  date 
of  this  AD,  replace  circuit  breakers  6  MG  and 
106  MG.  part  number  NSA  931302-25,  in 
panel  5005VE  with  faster  circuit  breakers  (20 
amp),  part  number  NSA  931322-200.  in 
accordance  with  either  Airbus  All  Operator 
Telex  (AOT)  3ft-01.  dated  December  15, 
1993,  or  Airbus  Service  Bulletin  A340-38- 
4013,  dated  January  5, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  satiety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  either  Airbus  All  Operator 
Telex  (AOT)  38-01,  dated  December  15, 
1993,  or  Airbus  Service  Bulletin  A340-38- 
4013,  dated  January  5, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
Septembers,  1994. 

Issued  in  Renton,  Washington,  on  August 
8. 1994. 


James  V.  Devany, 

Acting  Mana^r,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-19699  Filed  8-19-94;  8:45  am] 

WLUNQ  CODE  4»10-1»-U 


14  cm  Part  39 

[Dock*t  Na  94-NM-19-AD;  Amendment 
39-90«3;  AD  94-1 7-Oq 

Airworthiness  Directives;  De  Havilland 
Model  OHC-7  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  de  Havilland  Model 
DHC-7  series  airplanes,  that  requires 
removal  of  the  aluminum  or  brass 
hardware  in  the  firewall  terminal  block 
assembly  and  replacement  with  steel 
hardware.  This  amendment  is  prompted 
by  the  results  of  an  investigation,  which 
revealed  that  corroded  aluminum 
washers  in  the  DC  firewall  tetminal 
block  assembly  may  loosen  the 
electrical  connections.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  interruption  of  DC  electrical 
power  due  to  connections  that  may  have 
loosened  from  corrosion. 

DATES:  Effective  on  September  21. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
21, 1994. 

ADDRBSSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division.  Garratt 
Boulevard,  Downsview.  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 
FOR  FURTHER  iNFORMATION  CONTACT: 
Peter  Cuneo,  Electrical  Engineer. 
Systems  and  Equipment  Branch,  ANE- 
173.  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6427; 
fax  (516)  791-9024. 
SUPPLEMENTARY  iNFORMATION:  A 
propoeal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  de  Havilland 
Model  DHC-7  series  airplanes  was 
published  in  the  Federal  Register  on 
April  22, 1994  (59  FR  19154).  That 


action  proposed  to  require  removal  of 
the  aluminiun  or  brass  hardware  in  the 
firewall  terminal  block  assembly  and 
replacement  with  steel  hardware 
(Modification  7/2617). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  55  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  wiU  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  wrill  be  nominal  in  cost 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $9,075.  or  $165  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompli^ 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  exacts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resp>onsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under  . 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  D(DT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


IMI 
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Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9*-17-0a  De  Havilland.  Inc.:  Amendment 
39-9003.  Docket  94-NM-l  9- AD. 

Applicability:  All  Model  DHC-7  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  interruption  of  DC  electr4cal 
power  due  to  connections  that  may  have 
loosened  from  corrosion,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  remove  the  aluminum  or  brass 

^  hardware  in  the  firewall  terminal  block 
assembly  and  replace  with  steel  hardware 
(Modification  7/2617).  In  accordance  with  de 
Havilland  Service  Bulletin  S.B.  7-24-69, 
dated  October  8, 1993, 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note:  I:  formation  concerning  the  existence 
of  appr^r.  t  d  .-iltemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  removal  and  replacement  shall  be 
done  in  accordance  with  de  Havilland 
Service  Bulletin  S.B.  7-24-69,  dated  October 
8, 1993,  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(al 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc..  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  lY5,.Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
FAA  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181  South 


Franklin  Avenue,  Room  202.  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
Sfeptember21, 1994. 

Issued  in  Renton,  Washincton.  on  August 
11,1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transporl  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  94-20156  Filed  8-19-94;  8:45  am) 

BtUING  CODE  4»10-13-U 


14  CFR  Part  39 


[Docket  No.  93-ANE-44;  Amendment  39- 
9006;  AD  94-17-11] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  (Formerly  Bendix) 
S-20,  S-200,  S-600,  and  S-1200  Series 
Magnetos 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Teledyne  Continental 
Motors  (TCM)  (formerly  Bendix)  S-20, 
S-200.  S-600,  and  S-1200  series 
magnetos,  that  currently  requires 
replacing  Bendix  ignition  coils  and 
rotating  magnets,  regardless  of  total  time 
in  service  (TIS),  with  improved  TCM 
ignition  coils,  rotating  magnets  and 
marking  magnetos  to  indicate 
compliance  with  this  AD.  except  for  the 
S-1200  series  magnetos  on  which  the 
AD  requires  replacing  only  the  ignition 
coils  as  that  series  magneto  already 
incorporates  rotating  magnets  with  the 
improved  TCM  design.  This  amendment 
limits  the  number  of  ma-;-   •  ■;<;  mqiiiring 
replacement.  This  amend;:-.L^nt  is 
prompted  by  a  report  from  the 
manufacturer  that  there  is  an  error  in 
the  serial  number  listing  of  affected 
magnetos.  The  actions  specified  by  this 
AD  are  intended  to  prevent  magneto 
failure  and  subsequent  engine  failure. 
DATES:  Effective  September  6,  1994. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
6, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  21, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Admlnistratiem  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 


93-ANE-44, 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Teledyne 
ConUnental  Motors,  P.O.  Box  90, 
Mobile,  AL  36601;  telephone  (205)  438- 
3411.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  OfHce  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  Suite  210C.  Atlanta.  GA 
30349;  telephone  (404)  991-3810,  fax 
(404)  991-3606. 

SUPPLEMENTARY  INFORMATION:  On 
December  29.  1993.  the  Federal 
Aviation  Administration  (F,\A)  issued 
airworthiness  directive  (AD)  94-01-03. 
Amendment  39-8785  (59  FR  4555, 
February  1, 1994),  to  require  replacing 
certain  Bendix  ignition  coils  and 
rotating  magnets,  regardless  of  time  in 
service  (TIS),  with  improved  ser\'iceable 
Teledyne  Continental  Motors  (TCM) 
ignition  coils  and  rotating  magnets  at 
either  the  next  100-hour  inspection,  the 
next  annual  inspection,  the  next 
progressive  inspection,  or  the  next  100 
hours  TIS  after  the  effective  date  of  the 
AD,  whichever  occurs  first.  For  S-1200 
series  magnetos,  the  AD  requires 
replacing  only  the  ignition  coils  as  the 
rotating  magnets  on  that  series  magneto 
already  incorporates  the  improved  TCM 
design.  Additionally,  the  AD  requires 
remarking  magnetos  to  indicate 
compliance  with  the  AD.  That  action 
was  prompted  by  recent  reports  of 
accidents  caused  by  failures  of  magnetos 
incorporating  older  Bendix  components 
that  had  not  been  replaced  in 
accordance  with  superseded  AD  73-(37- 
04,  Amendment  39-1731  (38  FR  27600. 
October  5,  1973).  That  condition,  if  not 
corrected,  could  result  in  magneto 
failure  and  subsequent  engine  failure. 

Since  the  is.suance  of  that  AD,  TCM 
has  informed  the  FAA  that  an  error  in 
the  serial  number  listing  in  TCM  Service 
Bulletin  (SB)  No.  637,  dated  December 
1992,  resulted  in  too  many  affected 
magnetos  requiring  AD  compliance.  The 
AD  should  apply  only  to  certain 
magnetos  manufactured  by  Bendix  in 
Sidney,  New  York,  and  not  to  any 
Bendix  magnetos  built  in  either 
Jacksonville,  Florida,  or  Atlanta. 
Georgia.  In  addition,  the  S-600  series 
magnetos  require  replacement  of  only 
the  rotating  magnets  and  not  the 
ignition  ceils.  Finally,  the  FAA  received 
reports  that  there  is  some  confusion  as 
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to  how  the  S-20,  S-200.  S-600.  and  S- 
1200  series  magnetos  are  referenced  in 
the  TCM  SB  and  the  AD.  TCM  has 
issued  a  revised  SB  that  corrects  these 
errors. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (MSB)  No. 
MSB644.  dated  April  4. 1994.  that 
describes  procedures  for  replacing 
certain  Bendix  ignition  coils  and 
rotating  magnets  with  improved 
serviceable  TCM  ignition  coils  and 
rotating  magnets  and  marking  magnetos 
to  indicate  compliance  with  this  MSB. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  AD  revises  AD  94-01- 
03  to  require  replacement  of  certain 
Bendix  ignition  coils  and  rotating 
magnets  with  improved  serviceable 
TCM  ignition  coils  and  rotating 
magnets.  For  the  S-600  series  magnetos, 
this  AD  requires  replacing  only  the 
rotating  magnets  as  there  is  no 
replacement  for  the  ignition  coils.  For 
the  S-1200  series  magnetos,  this  AD 
requires  replacing  only  the  ignition  coils 
as  the  rotating  magnets  on  that  series 
magnetos  already  incorporate  the 
improved  TCM/Bendix  design.  Finally, 
this  AD  requires  marking  magnetos  to 
indicate  compliance  with  this  AD.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  SB  described 
previously. 

The  errors  in  the  SB  have  caused  an 
undue  economic  burden  to  those 
operators  that  were  mandated  to  replace 
the  specified  components  of  magnetos. 
This  AD  action  will  therefore  relieve 
operators  of  unnecessary  expense,  and 
the  FAA  is  issuing  this  AD  as  a  Hnal 
rule  without  prior  comment.  Since  a 
situation  exists  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  opportunity  for 
prior  public  comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 


considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-44."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  .FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8Z85  (59  FR 
4555,  February  1, 1994)  and  by  adding 
a  new  airworthiness  directive, 
Amendment  39-9006,  to  read  as 
follows: 

94-17-11  Teledyne  Continental  Motors: 

Amendment  39-9006.  Docket  93-ANE- 
44.  Revises  AD  94-01-03,  Amendment 
39-8785. 

Applicability:  Teledyne  Continental 
Motors  (TCM),  fonnerly  Bendix  magnetos: 

S-20,  S-200,  and  S-600  series  magnetos 
with  red  or  black  Bendix  (not  TCM)  data 
plates  having  serial  numbers  (S/N's):  L,ower 
than  2000000  without  any  letter  prefix;  or  S/ 
N's  lower  than  A16058  having  the  letter  "A" 
prefix. 

S-20.  S-200,  and  S-600  series  magnetos 
with  blue  Bendix  (not  TCM)  data  plates 
marked  "REMANUFACTURED"  having  S/ 
N's  lower  than  901001. 

S-1200  series  magnetos  with  red  Bendix 
(not  TCM)  data  plates  having  S/N's:  lower 
than  2000000  without  any  letter  prefix;  or  S/ 
N's  lower  than  A132844  having  the  letter 
"A"  prefix. 

S-1200  series  magnetos  with  blue  Bendix 
(not  TCM)  data  plates  marked 
"REMANUFACTURED"  having  S/N's  lower 
than  901001. 

These  magnetos  are  installed  on  but  not 
limited  to  reciprocating  engine  powered 
aircraft  manu&ctured  by  Beech,  Cessna, 
Maule,  Mooney,  and  Piper. 

Note  1:  Yellow  Bendix  or  TCM  service 
spare  data  plates  may  have  lieen  installed 
during  a  field  overhaul;  use  model  and  S/N 
to  determine  applicability. 

Note  2:  No  action  is  required  for  those 
magnetos  in  compliance  with  AD  94-01-03. 

Note  3:  Magnetos  built  by  Bendix  in 
Jacksonville,  Florida,  and  Magnetos  built  by 
TCM  in  Atlanta,  Georgia,  as  indicated  on  the 
data  plate,  are  not  affected  by  this  AD. 

Note  4:  The  paint  on  some  early  data  plates 
may  have  Iwen  obliterated  and  the  data  plate 
will  appear  silver  in  color;  use  model  and 
serial  numl}er  to  determine  applicability. 

Note  5:  The  FAA  has  received  reports  of 
some  confusion  as  to  what  is  meant  by  S-20, 
S-200.  S-600,  and  S-1200  series  magnetos  as 
referenced  in  TCM  Mandatory  Service 
BulIeUn  (MSB)  No.  MSB644,  dated  April  4, 
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1994.  and  this  AO.  A  typical  example  is 
S6RN-25.  where  the  S  designates  single  type 
ignition  unit,  the  6  designates  tihe  number  of 
engine  cylinders,  the  R  designates  right  hand 
rotation,  the  N  is  the  manufacturer  ri<t«ign^tffr 
(this  did  not  change  when  TCM  puichased 
the  Bendix  magneto  product  line),  and  the 
number  after  the  dash  indicates  the  series  (a 
-25  is  a  S-20  series  magneto,  while  a  -1225 
is  a  S-1200  series  magneto). 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  magneto  failure  and  subsequent 
engine  feilure,  accomplish  the  following: 

(a)  For  Bendix  S-20  and  S-200  series 
magnetos,  replace  Bendix  ignition  coils  and 
rotating  magnets  identified  in  the  Detailed 
Instructions  of  TCM  MSB  No.  MSB644,  dated 
April  4, 1994.  with  appropriate  servioeabie 
ignition  coils  and  rotating  m^nets  at  the 
next  100  hour  inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(b)  For  the  Bendix  S-600  series  magnetos, 
replace  Bendix  rotating  magnets  identified  in 
the  Detailed  Instructions  of  TCM  MSB  No. 
MSB644,  dated  April  4, 1994.  with 
appropriate  serviceable  rotating  magnets  at 
the  next  100  hour  inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  TIS  after  the  effective 
date  of  this  AD,  whichever  occurs  first 

Note:  The  ignition  coiU  on  the  S-600  aeries 
magnetos  already  incorporate  the  improved 
design. 

(c)  For  the  Bendix  S-1200  series  magneto. 
replace  Bendix  ignition  coils  identified  in  the 
Detailed  Instructions  of  TCM  MSB  Na 
MSB644,  dated  April  4, 1994.  with 
appropriate  serviceable  ignition  coils  at  the 
next  100  hour  inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  TIS  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

Note:  The  rotating  magnets  on  the  S-1 200 
series  magnetos  alr^dy  incorporate  the 
improved  design. 

(d)  After  compliance  with  paragraphs  (a), 
(b).  or  (c)  of  this  AD.  as  applicable,  and  prior 
to  further  flight,  mark  the  magneto  in 
accordance  with  the  Identification 
Instructions  of  TCM  SB  No.  MSB644.  dated 
April  4, 1994. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  acceptable  level  of  .safety 
may  be  used  if  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  AtlanU  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 


43031 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  replacement  and  identification 
shall  be  done  in  accordance  with  the 
following  service  document; 


Document  No. 

Pages 

Date 

TCM  SB  No. 

MSB644. 
Tote)  pages:  3 

1-3 

Apr.  4. 1994. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  vrith  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Teledyne  Continental  Motors.  P.O.  Box 
90,  Mobile.  AL  36601;  telephone  (205)  43fr- 
3411.  Copies  may  be  inspected  at  the  FAA, 
New  England  R^on,  Office  of  the  Assistant 
Chief  Counsel.  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW..  suite  700,  Washington,  DC. 

(h)  This  amendment  ^omes  effective  on 
September  6, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
August  11. 1994. 
lay  ).  Pardee. 

Manager,  Engine  and  Propeller  Directomte, 
Aircraft  Certification  Service. 

IFR  Doc.  94-20413  Filed  8-19-94;  8:45  am] 

WUJNQ  CODE  4910-03-P 


14  CFR  Part  39 


[Docket  No.  93-NM-10»-AD;  Amendment 
3»-e0O4j  AO  94-17-09] 

Airworthiness Directites;  Boeing 
Model  747-100,  -200.  -300.  and  -400 
Series  Airplanes  Equipped  with 
BFGoodrich  Evacuation  RamfWSOdes 

AGCHCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100.  -200.  -300.  and  -400  series 
airplanes,  that  requires  various 
modifications  of  certain  evacuation 
ramp/slides.  This  amendment  is 
prompted  by  reports  of  several 
evacuation  ramp/slide  malfunctions. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  delayed  inflation  of 
evacuation  ramp/slides,  which  could 
delay  or  impede  the  evacuation  of 
passengers  during  an -emergency. 
DATES:  Effective  September  21, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
21.  1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  the  BFGoodrich  Company.  Aircraft 


Evacuation  Systems.  Sustaining 
Engineering,  D/7916,  Phoenix.  Arizona 
85040,  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street.  Long  Beach,  California;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC 

TOR  FURTHER  INFORMA7KM  CONTACT: 
Andrew  Gfrerer.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
131L.  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5336;  fax 
(310)  988-5210. 
SUPPLEMENTARY  MPORMATICM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
indude  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-100.  -200,  -300,  and  -400 
series  airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  March  15, 1994  (59  FR 
11940).  That  action  proposed  to  require 
various  modifications  of  certain 
evacuation  ramp/slides. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Another  commenter  requests  that  the 
proposed  24-month  compliance  time  for 
modification  of  the  ramp/slidps  he 
extended  to  36  months  so  that  if  will 
coincide  with  affected  operators" 
scheduled  overhauls.  The  commenter 
points  out  that  the  manufacturer  of  the 
subject  ramp/slides  recommends  a 
compliance  time  of  36  months.  The 
commenter  believes  that  safety  will  not 
be  compromised  if  an  extension  is 
allowed.  The  FAA  does  not  concur  with 
the  commenter's  request.  In  developing 
an  appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgenc\'  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  availability  of  required  parts,  the 
average  utilization  of  the  affected  fleet, 
and  nonnal  maintenance  schedules  for 
timely  accomplishment  of  the 
modification.  The  FAA  finds  that  the 
proposed  24-month  compliance  time 
represents  the  maximum  interv  al  of 
time  allowable  wherein  the 
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modifications  can  reasonably  be 
accomplished  and  an  acceptable  level  of 
safety  can  be  maintained.  Further,  the 
FAA  took  into  account  the  36-month 
compliance  time  recommended  by  the 
manufacturer,  as  well  as  the  number  of 
days  required  for  the  rulemaking 

f>rocess;  in  consideration  of  these 
actors,  the  FAA  finds  that  24  months 
after  the  efliective  date  of  this  final  rule 
will  fall  approximately  at  the  same  time 
for  compliance  as  recommended  by  the 
manufacturer. 

Another  commenter  requests  that  the 
proposed  24-month  compliance  time  for 
modification  be  shortened  to  6  months. 
This  commenter  believes  that  a  shorter 
compliance  time  is  necessary  for 
continued)Safe  operation  of  airplanes 
equipped  with  the  affected  ramp/slides. 
The  FAA  does  not  concur  with  the 
commenter's  request.  As  explained 
above,  the  FAA  considered  many 
factors,  including  the  safety 
implications,  when  developing  an 
appropriate  compliance  time  for  this 
AD.  After  consideration  of  all  the 
available  information,  the  FAA  cannot 
conclude  that  a  reduction  of  the 
proposed  compliance  time,  without 
prior  notice  and  opportunity  for  public 
Comment,  is  warranted.  To  reduce  the 
compliance  time  of  the  AD  would 
necessitate  (under  the  provisions  of  the 
Administrative  Procedure  Act)  reissuing 
the  notice,  reopening  the  period  for 
public  comment,  considering  additional 
comments  received,  and  eventually 
issuing  a  final  rule;  the  time  required  for 
that  process  may  be  as  long  as  four 
additional  months.  In  comparing  the 
actual  compliance  date  of  the  final  rule 
after  completing  such  a  process  to  the 
compliance  date  of  this  final  rule  as 
issued,  the  increment  in  time  is 
minimal.  In  light  of  this,  and  in 
consideration  of  the  amount  of  time  that 
has  alioady  elapsed  since  issuance  of 
the  original  proposal,  the  FAA  has 
determined  that  further  delay  of  this 
final  rule  action  is  not  appropriate. 

Two  commenters  request  tnat 
paragraph  (a)  of  the  proposed  rule  be 
revised  to  require  accomplishment  of 
the  modifications  specified  only  in 
paragraphs  2.C.,  2.D.(2).  2.E..  and  2.F.  of 
the  BFGoodrich  service  bulletin  cited  in 
the  AD.  The  commenters  believe  that 
accomplishment  of  paragraph  2.G.  of  the 
service  bulletin  should  be  optional, 
since  the  modifications  included  in  that 
paragraph  are  considered  to  be  product 
improvements  that  are  not  associated 
with  the  addressed  unsafe  condition. 
One  of  these  commenters,  BFGoodrich,- 
states  that  approximately  40  percent  of 
the  slide  modification  kits  were  shipped 
to  operators  prior  to  the  issuance  of  the 
supplemental  NFRM,  and  some 


operators  may  not  have  accomplished 
the  modifications  specified  in  paragraph 
2.G.  of  the  service  bulletin.  The 
commenter  expresses  a  concern  that  a 
requirement  to  accomplish  that 
paragraph  would  result  in  additional 
costs  and  unscheduled  removal  and 
maintenance  actions  for  operators. 

The  FAA  concurs  with  me 
commenters'  request,  and  has  revised 
paragraph  (a)  of  the  final  rule  to  specify 
that  aocomplishment  of  the  product 
improvement  modifications  specified  in 
paragraph  2.G.  of  the  Accomplishment 
Instructions  of  the  service  bulletin  Is  not 
required  by  this  AD. 

Two  commenters  request  that  the 
proposal  be  revised  to  cite  the  latest 
revision  to  the  BFGoodrich  service 
bulletin  specified  in  the  AD  and  to 
reference  Boeing  Service  Bulletin  747- 
25-3028.  The  FAA  concurs.  Since  the 
issuance  of  the  supplemental  NFRM,  the 
FAA  has  reviewed  and  approved 
Revision  2  of  BFGoodrich  Service 
Bulletin  7A1418-25-253,  dated  April 
15,  1994,  which  corrects  certain 
typographical  errors  that  appeared  in 
Revision  1  of  that  service  bulletin  and 
references  the  Boeing  service  bulletin. 
The  Boeing  service  bulletin  describes 
procedures  for  an  alternative  method  of 
modifying  of  the  packboard  and  girt. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  to  cite  the  latest  revision  of  the 
service  bulletin  as  an  additional  source 
of  service  information.  Further,  "NOTE 
2"  has  been  added  to  paragraph  (a)  of 
the  final  rule  to  reference  Boeing 
Service  Bulletin  747-25-3028  as  an 
additional  source  of  service  information 
for  modifying  the  packboard  and  girt. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  inten^t  require  the 
adoption  of  the  rule  with  the  (  hanges 
previously  described.  The  lA.A  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  inrjease  the  scope 
of  the  AD. 

There  are  approximately  1,100 
BFGoodrich  ramp/slides  of  the  affected 
design  installed  on  Boeing  Model  747- 
100.  -200,  -300,  and  -400  series 
airplanes  in  the  worldwide  fieet.  The 
FAA  estimates  that  300  of  these  subject 
ramp/slides  are  installed  on  Boeing 
Model  747-100,  -200,  -300,  and  -400 
series  airplanes  of  U.S.  registry  that  will 
be  affected  by  this  AD.  It  will  take 
approximately  22  work  hours  per  ramp/ 
slide  to  accomplish  the  required  actions, 
at  an  average  labor  rate  of  $55  per  work 
hour.  Required  parts  will  be  provided 
by  the  ramp/slide  manufacturer  at  no 
cost  to  operators.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 


operators  is  estimated  to  be  $363,000.  or 
$1,210  per  airplane. 

The  total  cost  impact  figtire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

However,  tne  FAA  has  been  advised 
that  40  percent  of  the  required 
modification  kits  have  been  delivered  to 
airlines  having  airplanes  affected  by  this 
AD.  From  this  information,  the  FAA  can 
assume  that  40  percent  of  the  affected 
fleet  already  have  been  modified  in 
accordance  with  the  requirements  of 
this  AD.  Therefore,  the  future  economic 
cost  impact  of  this  rule  on  U.S. 
operators  is  expected  to  be  40  percent 
less  than  the  "total  cost  impact"  figure 
indicated  above. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febniary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


IMI 
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Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-17-09  Boeing:  Amendment  39-9004. 
Docket  93-NM-106-AD. 

Applicability:  Model  747-100.  -200.  -300. 
and  -400  series  airplanes  equipped  with 
BFGoodrich  evacuation  ramp/slides;  as  listed 
in  BFGoodrich  Service  Bulletin  7A1418-25- 
253.  dated  April  28, 1993,  or  Revision  2. 
dated  April  15, 1994;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  delayed  inflation  of  evacuation 
ramp/slides,  which  could  delay  or  impede 
the  evacuation  of  passengers  during  an 
emergency,  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  modify  the  door  3  offwing 
evacuation  ramp/slide,  part  number  7A1418- 
(    ).  in  accordance  with  the  Accomplishment 
Instructions  of  BFGoodrich  Service  Bulletin 
7A1418-25-253.  dated  April  28. 1993;  or 
Revisioji  2.  dated  April  15, 1994;  as 
applicable.  Accomplishment  of  the  product 
improvement  modifications  sptecifled  in 
paragraph  2.G.  of  the  Accoraplishment 
Instructions  of  the  service  bulletin  is  not 
required  by  this  AD. 

Note  1:  Modification  of  the  reservoir 
assembly  (part  number  4A3416-1)  to  the  part 
number  4A341G-3  configuration,  as  specified 
in  paragraph  2.D.(1)  of  the  service  bulletin, 
is  required  currently  by  AD  91-25-02, 
Amendment  39-810r(S6  PR  63629. 
December  5, 1991). 

Note  2:  BPGoodricfa  Servics  Bulletin 
7A1418-2&-253,  Revision  2.  dated  April  15, 
1994.  references  Boeing  Service  Bulletin 
747-25-3028,  dated  August  26, 1993,  as  an 
additional  source  of  service  information  for 
modification  of  the  packboard  and  girt 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Transport  Airplane  Directorate. 
OperatMS  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  BFGoodrich  Service 
Bulletin  7A1418-25-253,  dated  April  28. 
1993;  or  BFGoodrich  Service  Bulletin 
7A1418-25-253,  Revision  2,  dated  April  15, 
1994.  This  incorporation  by  reference  was 


approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  BFGoodrich  Company,  Aircraft 
Evacuation  Systems,  Sustaining  Engineering, 
D/7916,  Phoenix.  Arizona  85040.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Street. 
Long  Beach,  California;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
September  21, 1994. 

issued  in  Renton,  Washington,  on  August 
11,1994. 
Durell  M.  Pedersoa, 

Acting  Manager.  Trvnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-20157  Filed  8-19-94;  8:45  am] 
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14CFRPart39 

[Docket  Ma  94-NM-20-AD;  Amendment 
39-eOOS:  AD  94-17-10] 

Airworthiness  Directives;  Oe  Havilland 
Model  OHC-8  Serfet  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  de  Havilland  Model 
DHC-8  series  airplanes,  that  requires 
removal  of  the  aluminum  (H'  brass 
hardware  in  the  firewall  terminal  block 
and  battery  shunt  cable  assembUes  and 
replacement  with  steel  hardware.  This 
amendment  is  prompted  by  the  results 
of  an  investigation,  which  revealed  that 
corroded  aluminum  washers  in  the  DC 
fuewall  terminal  block  and  battery 
shunt  cable  assemblies  may  loosen  the 
electrical  connections.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  interruption  of  DC  electrical 
power  due  to  connections  that  may  have 
loosened  from  corrosion. 
DATES:  Effective  September  21. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
21, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division.  Garratt 
Boulevard.  Downsview,  Ontario  M3K 
1Y5.  Canada.  This  information  may  be 
examined  at  th«.  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Dtocket, 
1601  Lind  Avenue.  SW.,  itenton. 


Washington;  or  at  the  FAA  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue.  Room  202.  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATTOH  CONTACT: 
Peter  Cuneo,  Electrical  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6427; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  de  Havilland 
Model  DHC-8  series  airplanes  was 
published  in  the  Federal  Register  on 
April  22, 1994  (59  FTl  19152).  That 
action  proposed  to  require  removal  of 
the  aluminum  or  brass  hardware  in  the 
firewall  terminal  block  and  battery 
shunt  cable  assemblies  and  replacement 
with  steel  hardware  (Modification  8/ 
1984). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 
The  FAA  has  determined  that  air  safely 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  130  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  woA  hour. 
Required  parts  will  be  nominal  in  cost. 
Basisd  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $21,450.  or  $165  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


I  . 

43034       Federal  Register  /  Vol.  59.  No.  161  /  Monday,  August  22,  1994  /  Rules  and  Regulations 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"signiBcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evahiation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antiiarity:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g).  and  14  CFR 
11.89. 

139.13    [Amended} 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-17-10  De  Havilland,  Inc.:  Amendment 
39-9005.  Docket  94-NM-20-AD. 

Applicability:  All  Model  DHC-6  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  interruption  of  DC  electrical 
power  di!»  to  connections  that  may  have 
loosened  from  corrosion,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  remove  the  aluminum  or  brass 
hardware  in  the  firewall  terminal  block  and 
battery  shunt  cable  assemblies  and  replace 
with  steel  hardware  (Modification  8/1984),  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-24-47,  Revision  'A,'  dated 
Novembw  29, 1993. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a 
terminal  block,  part  number  72470052-101 
or  82450068-001,  unless  it  has  been 
previously  reworked  and  bears  the 
identification  8/1984. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  l>e 
used  it  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  J^ncipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Nota[  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  removal  and  replacement  shall  be 
done  ia  accordance  with  de  Havilland 
Servica  Bulletin  S.B.  8-24-47,  Revision  'A.' 
dated  November  29, 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Bombardier,  Inc., 
Bombardier  Regional  Aircraft  Division, 
Garratt  Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA.  Engine  and  Propeller  Directorate, 
New  York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  Room  202,  Valley 
Stream,  New  York;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  700.  Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
September  21, 1994. 

Issued  in  Renton,  Washington,  on  August 
11,  1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-20158  Filed  8-19-94;  8:45  am) 

BILLING  COOC  4«ia-t3-U 


14  CFR  Part  71 

[Docket  No.  27855;  Amendment  No.  71-23] 

Airspace  Designations;  Incorporation 
by  Reference 

AGENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMM>^Y:  This  action  amends  the 
Federal  Aviation  Regulations  relating  to 
airspace  designations  to  reflect  the 
approval  by  the  Director  of  the  Federal 
Register  of  the  incorporation  by 
reference  of  FAA  Order  7400.9B, 
Airspace  Designations  and  Reporting 
Points,  This  action  also  explains  the 
procedures  FAA  will  use  to  amend  the 
listings  of  Class  A,  Class  B,  Class  C, 
Class  D,  and  Class  E  airspace  areas  and 
reporting  points  incorporated  by 
reference. 

EFFECTIVE  DATE:  These  regulations  are 
effective  September  16, 1994,  through 


September  15, 1995.  The  incorporation 
by  reference  of  FAA  Order  740O.9B  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  16. 1994, 
through  September  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Webb,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traflic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9232. 

SUPPLEMENTARY  INFORMATION: 

History 

FAA  Order  7400.9A,  Airspace 
Designations  and  Reporting  Points, 
dated  June  17, 1993,  and  effective 
September  16, 1993,  listed  Class  A. 
Class  B,  Class  C,  Class  D,  Qass  E 
airspace  areas  and  reporting  points.  Due 
to  the  large  number  and  frequent 
revision  of  these  descriptions,  the  FAA 
requested  approval  from  the  Office  of 
the  Federal  Register  to  incorporate  the 
material  by  reference  in  Federal 
Aviation  Regulations  (FAR)  §  71.1  (14 
CFR  71.1).  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  FAA  Order  7400.9A  in 
§  71.1  effective  September  16. 1993, 
through  September  15, 1994.  During  the 
incorporation  by  reference  period,  the 
FAA  processed  all  proposed  changes  of 
the  airspace  Ustings  in  FAA  Order 
7400.9A  in  full  text  as  proposed  rule 
documents  in  the  Federal  Register. 
Likewise,  all  amendments  of  these 
listings  were  published  in  fiill  text  as 
final  rules  in  the  Federal  Register.  This 
rule  reflects  the  periodic  integration  of 
these  final  rule  amendments  into  a 
revised  edition  of  Airspace  Designations 
and  Reporting  Points,  Order  7400.^. 
The  Director  of  the  Federal  Register  has 
approved  the  incorporation  by  reference 
of  FAA  Order  7400.9B  in  §  71.1  as  of 
September  16, 1994,  throu^  September 
15, 1995.  This  rule  also  explains  the 
procedures  FAA  will  use  to  amend  the 
airspace  designations  incorporated  by 
reference  in  part  71.  §  §  71.5, 71.31, 
71.33,  71.41.  71.51,  71.61,  71.71,  71.79, 
and  71.901  are  also  updated  to  reflect 
the  incorporation  by  reference  of  FAA 
Order  7400. 9B. 

The  Rule 

This  action  amends  part  71  of  the 
Federal  Aviation  Regulations  to  reflect 
the  approval  by  the  Director  of  the 
Federal  Register  of  the  incorporation  by 
reference  of  FAA  Order  7400.9B 
effective  September  16, 1994,  through 
September  15, 1995.  During  the 
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incorporation  by  reference  period,  the 
FAA  will  continue  to  process  all 

E reposed  changes  of  the  airspace 
stings  in  FAA  Order  7400.98  in  full 
text  as  proposed  rule  documents  in  the 
Federal  Register.  Likewise,  all 
amendments  of  these  listings  will  be 
published  in  full  text  as  final  rules  in 
the  Federal  Register.  The  FAA  will 
periodically  integrate  all  final  rule 
amendments  into  a  revised  edition  of 
the  Order,  and  submit  the  revised 
edition  to  the  Director  of  the  Federal 
Register  for  approval  for  incorporation 
by  reference  in  §  71.1. 

The  FAA  has  determined  that  this 
action:  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
This  action  neither  places  any  new 
restrictions  or  requirements  on  the 
public,  nor  changes  the  dimensions  or 
operating  requirements  of  the  airspace 
listings  incorporated  by  reference  in 
part  71.  Consequently,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

2.  Section  71.1  is  revised  to  read  as 
follows: 

§71.1  Applicability. 

The  complete  listing  for  all  Class  A, 
Class  B,  Class  C,  Class  D,  and  Class  E 
airspace  areas  and  for  all  reporting 
points  can  be  foimd  in  FAA  Order 
7400.9B,  Airspace  Designations  and 
Reporting  Points,  dated  July  18, 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  approval 
to  incorporate  by  reference  FAA  Order 
7400.9B  is  effective  September  16. 1994, 
through  September  15, 1995.  During  the 
incorporation  by  reference  period, 
proposed  changes  to  the  listings  of  Class 


A,  Class  B,  Class  C,  Class  D,  and  Class 
E  airspace  areas  and  to  reporting  points 
will  be  published  in  full  text  as 
proposed  rule  documents  in  the  Federal 
Register.  Amendments  to  the  listings  of 
Class  A,  Class  B,  Class  C,  Class  D,  and 
Class  E  airspace  areas  and  to  reporting 
points  will  be  published  in  full  text  as 
final  rules  in  the  Federal  Register. 
Periodically,  the  final  rule  amendments 
will  be  integrated  into  a  revised  edition 
of  the  order  and  submitted  to  the 
Director  of  the  Federal  Register  for 
approval  for  incorporation  by  reference 
in  this  section.  Copies  of  FAA  Order 
7400. 9B  may  be  obtained  from  the 
Document  Inspection  Facility.  APA- 
220,  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  (202)  267-3485. 
Copies  of  FAA  Order  7400.9B  may  be 
inspected  in  Docket  No.  27855  at  the 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  AGC-200,  Room 
915G,  800  Independence  Avenue,  SW., 
Washington,  DC  weekdays  between  8:30 
a.m.  and  5:00  p.m.,  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  Suite  700,  Washington,  DC. 
This  section  is  effective  September  16, 
1994,  through  September  15. 1995. 

§71.5    [Amended] 

3.  Section  71.5  is  amended  by 
removing  the  words  "FAA  Order 
7400. 9A"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9B." 

§71.31    [Amended] 

4.  Section  71.31  is  amended  by 
removing  the  words  "FAA  Order 
7400.9A"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.98." 

§71.33    [Arnended] 

5.  Paragraph  (c)  of  §  71.33  is  amended 
by  removing  the  words  "FAA  Order 
7400.9"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.98." 

§71.41    [Amended] 

6.  Section  71.41  is  amended  by 
removing  the  words  "FAA  Order 
7400. 9A"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.98." 

§71.51    [Amended] 

7.  Section  71.51  is  amended  by 
removing  the  words  "FAA  Order 
7400.9A"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.98." 

§71.61    [Amended] 

8.  Section  71.61  is  amended  by 
removing  the  words  "FAA  Order 
7400.9A"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.98." 


§71.71     [An 

9.  Paragraphs  (b).  (c),  (d),  (e).  and  (0 
of  §  71.71  are  amended  by  removing  the 
words  "FAA  Order  7400.9A"  and 
adding,  in  their  place,  the  words  "FAA 
Order  7400.98." 

§71.79    [Amended] 

10.  Section  71.79  is  amended  by 
removing  the  words  "FAA  Order 
7400. 9A"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.98." 

§71.901    [Amended] 

11.  Paragraph  (a)  of  §  71.901  is 
amended  by  removing  the  words  "FAA 
Order  7400.9A"  and  adding,  in  their 
place,  the  words  "FAA  Order  7400.98." 

Issued  in  Washington.  DC,  on  August  8, 
1994. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  94-20508  Filed  8-19-94;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
RIN0960-AD66 

Appeal  Rights  Following  Mass  Change 
Resulting  in  Reduction,  Suspension,  or 
Termination  of  State  Supplementary 
Payments 

AGENCY:  Social  Security  Administration. 
HHS. 

ACTION:  Final  rules. 

SUMMARY:  We  are  amending  our  current 
rules  with  regard  to  initial 
determinations  in  order  to  revise  our 
policy  on  providing  appeal  rights  when 
a  State-initiated  mass  change  in 
federally  administered  State 
supplementary  payment  level  amounLs 
results  in  the  reduction,  suspension  or 
termination  of  a  recipient's  State 
supplementary  payments,  or  when 
Federal  administration  of  State 
supplementarj'  payments  has  been 
terminated. 

DATES:  These  rules  are  effective  August 
22, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Schanberger.  Legal  Assistant.  3-8-1 
Operations  Building.  6401  Security 
Boulevard,  Bahimore.  MD  21235.  (410) 
965-8471.  For  information  on  eligibility 
or  claiming  benefits,  call  our  national 
toll-free  number  1-800-772-1213. 
SUPPLEMENTARY  INFORMATION:  Section 
1616(a)  of  the  Social  Security  Act  (the 
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Act)  authorizes  the  Secrrtaiy  of  Health 
and  Human  Services  (the  Secretary]  to 
enter  into  agreements  with  the  States 
under  which  the  Secretary  administers 
the  States'  supplementary  payments. 
State  supplementary  payments  are  cash 
benefits  paid  on  a  regular  basis  to 
individuals  who  are  receiving  Federal 
Supplemental  Security  hicome  (SSI) 
beneHts,  or  who,  but  for  their  income, 
would  be  eligible  to  receive  SSI  beneflts. 
When  the  Social  Security 
Administration,  acting  as  the  Secretary's 
delegate,  has  entered  into  an  agreement 
with  a  State  for  the  Federal 
administration  of  these  supplementary 
payments,  the  State  transfers  tlie  funds 
necessary  to  make  these  payments  to  us 
and  we  make  these  payments  to  the 
recipients.  States  that  make  State 
supplementary  payments  but  that  have 
not  elected  FedertJ  administration  make 
the  payments  themselves  directly  to 
recipients.  If  a  State  elects  Federal 
administration,  we  charge  the  State  an 
administration  fee  as  of  October  1, 1993, 
for  each  supplementary  payment  we 
make  on  behalf  of  the  State,  pursuant  to 
section  13731  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66).  A  federally  administered  State 
supplementary  payment  is  included  in 
the  same  payment  with  the  Federal  SSI 
benefit  where  both  a  Slate 
supplementary  payment  and  a  Federal 
SSI  benefit  are  payable.  The  payment 
level  amounts  of  State  supplementary 
payments  are  determined  by  the  States. 
From  time  to  time.  States  may  change 
the  payment  level  amounts,  either  by 
increasing  them,  or  by  reducing  them. 

Our  existing  regulations  provide  in 
§  416.1402(b)  that  reduction, 
suspension,  or  termination  of  SSI 
bene&ts  is  an  initial  determination.  The 
regulations  at  §  416.2005(d)  provide 
that,  generally,  the  regulations  in  effect 
for  the  SSI  program  are  applicable  in  the 
Federal  administration  of  State 
supplementary  payments.  Therefore, 
any  reduction,  suspension,  or 
termination  of  federally  administered 
State  supplementary  payments  is  also 
an  initial  determination.  Section 
416.1404  provides  that  we  will  mail  to 
the  affected  recipient  a  written  notice  of 
our  initial  determination,  including  the 
right  to  a  reconsideration  before  the 
determination  takes  effect.  Further, 
§  416.1413b  provides  that  a  recipient 
_has  60  days  within  which  to  appeal  our 
determination  that  we  plan  to  reduce, 
suspend,  or  terminate  his  or  her 
benefits. 

In  the  current  process  under  our 
regulations,  we  consider  the  reduction, 
suspension  or  termination  of  State 
supplementary  payments  to  be  an  initial 
determination,  mail  appropriate  written 


notice  of  our  initial  determination  and 
provide  appeal  rights  to  all  affected 
recipients.  We  apply  this  process  even 
with  respect  to  mass  changes  in  State 
supplementary  payment  level  amounts, 
i.e.,  a  State-initiated  change  in  the 
level(s)  of  federally  administered  State 
supplementary  payments  payable  to  all 
recipients  of  State  supplementary 
payments  or  to  categories  of  such 
recipients,  due,  for  example,  to  State 
legislative  or  executive  action.  In  many 
such  cases  in  which  a  recipient  appeals 
the  reduction,  suspension,  or 
termination  of  his  or  her  State 
supplementary  payments  due  to  the 
Stat»-initiated  mass  change,  he  or  she 
wishes  only  to  dispute  the  propriety, 
fairness,  or  legality  of  that  mass  change, 
for  example,  and  not  to  dispute  the 
application  of  that  mass  change  to  the 
facts  of  his  or  her  case,  i.e.,  not  to 
dispute  the  revised  benefit  computation. 

We  believe  that  this  policy  of 
providing  affected  recipients  the  right  to 
appeal  the  State's  action  in  reducing 
payment  levels  in  these  cases  is  not 
required  by  the  Act  or  by  fundamental 
principles  of  procedural  due  process. 
Moreover,  in  the  past,  this  policy  has 
had  a  needless  administrative  impact  on 
us  since  we  do  not  control,  nor  can  we 
alter,  the  State-initiated  mass  change. 
This  impact  was  demonstrated  most 
recently  when  a  large  federally 
administered  State  supplementary 
payment  State,  as  a  result  of  a  State  law 
change,  initiated  an  across-the-board 
reduction  in  its  State  supplementary 
payment  levels.  Over  27,000  affected 
individuals  appealed  to  us  the  resulting 
reduction,  suspension,  or  termination  of 
their  State  supplementary  payments  on 
the  basis  that  the  State-initiated  mass 
change  was  unfair  to  them,  and  not 
because  they  wished  to  dispute  the 
resulting  computation  of  their  benefits. 
The  vast  majority  of  affected  individuals 
requested  benefit  continuation  at  the 
previously  established  payment  levels, 
pending  issuance  of  decisions  on  the 
initial  appeals,  as  set  forth  in 
§  418.1336(b).  SSA  provided  appeal 
opportunities  to  individuals.  It  then 
informed  them  that  their  appeals  were 
denied  on  the  basis  that  SSA  had  no 
authority  to  order  the  State  to  repeal  its 
law  and  reinstate  State  supplementary 
payments  to  their  former  higher  levels. 
Since  States  must  provide  the  funding 
for  State  supplementary  payments,  in 
soma  cases  the  State  incurred  additional 
program  costs  while  the  individuals' 
appeals  were  pending.  Processing  these 
actions  served  only  to  exacerbate 
existing  workload  backlogs  by  diverting 
scaroe  workpower  resources  from  other 
necessary  service  delivery  activities. 


The  courts  have  stated  clearly  that  the 
legal  sufficiency  of  an  agency's 
procedures  with  respect  to  recipients  of 
public  assistance  who  are  experiencing 
such  a  mandated  change  in  their 
entitlement  will  be  measured  first  under 
an  agency's  statute  and  regulations.  If  no 
violation  of  the  statute  or  regulations  is 
found,  then  it  must  be  determined  if  the 
agency's  procedures  violate 
constitutional  due  process 
requirements.  In  Atkins  v.  Parker,  472 
U.S.  115  (1985),  the  United  States 
Supreme  Court  considered  whether  the 
Food  Stamp  Act  required  that  an 
individual  hearing  be  provided  for  every 
household  affected  by  a  general  change 
in  the  law.  The  Court  found  that  the 
Food  Stamp  Act  distingiushed  between 
an  adverse  action  based  on  the 
particular  facts  of  an  individual  case,  on 
the  one  hand,  and  a  mass  change 
initiated  by  the  State  or  Federal 
Government  affecting  the  entire 
caseload  of  recipients  or  significant 
portions  thereof,  on  the  other  hand, 
vnth  Congress  only  contemplating 
hearings  on  individual  fact-based 
adverse  actions. 

Our  existing  regulations  do  not  relieve 
us  from  providing  appeal  rights  to 
recipients  for  mass  change  actions  in 
their  State  supplementary  payments. 
Nevertheless,  we  believe  that  there  is  no 
requirement  in  the  Act  that  we  provide 
a  recipient  of  a  federally  administered 
State  supplementary  payment  an 
opportunity  to  appeal  a  reduction, 
suspension  or  termination  of  his  or  her 
payments  resulting  from  a  State- 
initiated  mass  change,  if  that  individual 
does  not  dispute  the  application  of  that 
mass  change  to  the  facts  of  his  or  her 
case.  Like  the  Food  Stamp  Act,  only 
appeal  rights  with  respect  to  individual 
adverse  actions  appear  to  be 
contemplated  under  the  Social  Security 
Act. 

With  regard  to  constitutional  due 
process  requirements,  we  believe  that 
those  requirements  mandate  that  an 
individual  whose  benefits  are  reduced, 
suspended  or  terminated  as  a  result  of 
a  State-initiated  mass  change  be 
afforded  the  full  measure  of  appeal 
rights  in  a  matter  in  which  he  or  she 
disputes  the  application  of  that  mass 
change  to  the  facts  of  his  or  her 
particular  case,  that  is.  in  a  case  where 
the  recipient  alleges  that  we  have 
improperly  computed  his  or  her  benefits 
as  a  result  of  the  mass  change.  In 
Goldberg  v.  Kelly,  397  U.S.  254  (1970). 
the  United  States  Supreme  Court  held 
that  fundamental  notions  of  due  process 
of  law  required  that  individuals  who 
sought  to  challenge  the  termination  of 
their  public  entitlements  as  "resting  on 
incorrect  or  misleading  factual  premises 
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or  on  misapplication  of  rules  or  policies 
to  the  facts  of  particular  cases"  be 
afforded  a  hearing  in  which  they  could 
"defend  by  confronting  any  adverse 
witnesses  and  by  presenting  •  *  • 
arguments  and  evidence  orally."  Id.  at 
268. 

In  light  of  the  Atkins  v.  Parker  and 
Goldberg  v.  Kelly  decisions,  we  do  not 
believe  that  full  appeal  rights  imder  our 
administrative  review  system  are 
required  in  situations  where  claimants 
are  contesting  only  the  State  legislative 
or  executive  action  which  results  in  a 
change  in  the  level(s)  of  the  fiederally 
administered  State  supplementary 
payments.  Instead,  under  these 
regulations,  claimants  will  receive 
notice  of  the  State-initiated  mass  change 
and  be  given  appeal  rights  only  with 
respect  to  the  calculation  of  their 
individual  benefit  amount  made 
pursuant  to  the  mass  change.  These 
procedures  follow  the  rationale  of  the 
Atkins  V.  PorJrer  decision  which 
distinguished  adverse  actions  based  on 
mass  changes  from  adverse  actions 
based  on  the  facts  of  an  individual  case 
and  still  provide  an  opportimity  to 
contest  the  factual  bases  or  the 
application  of  rules  to  particular  facts  as 
is  required  by  the  Goldberg  v.  Kelly 
decision. 

In  cases  where  the  individual  desires 
to  appeal  the  reduction,  suspension  or 
termination  resulting  from  a  State- 
initiated  mass  change  only  to  dispute 
the  propriety,  fairness,  or  legahty,  for 
example,  of  the  mass  change,  and 
presents  no  claim  that  his  or  her 
benefits  have  been  improperly 
calculated,  then  we  believe  that  the  Act 
and  procedural  due  process  do  not 
require  that  we  provide  such  an 
individual  the  right  to  appeal  that 
action.  As  indicated  above.  State 
supplementary  payment  levels  are 
established  by  the  States.  Any  change  in 
those  levels  as  they  apply  across  the 
caseload  of  State  supplementary 
payment  recipients  is.  for  the  most  part, 
a  matter  within  the  control  and 
jurisdiction  of  the  States.  We  are 
required  to  administer  the  States' 
payment  levels  under  the  Act. 
regulations  and  provisions  of  the 
Federal/State  Supplementation 
Agreements  and  have  no  right,  power  or 
authority  to  find  State-initiated  mass 
changes  in  those  levels  to  be  unfair. 
illegd  or  improper,  nor  can  we  order  the 
States  to  increase  those  payment  levels. 
In  preparing  these  regulatory  changes, 
we  have  noted  the  Secretary's 
regulations  for  the  Administration  for 
Children  and  Families  regarding  the 
availability  of  a  hearing  in  cases  of  mass 
change  in  the  Aid  to  Families  With 
Dependent  Children  program.  Those 


regulations  provide  in  45  CFR 
205.10(a)(5)  that  "(a)  hearing  need  not 
be  granted  when  either  State  or  Federal 
law  requires  automatic  grant 
adjustments  for  classes  of  recipients 
unless  the  reason  for  an  individual 
appeal  is  incorrect  grant  computation." 
We  believe  that  a  similar  approach  is 
appropriate  where  a  mass  diange  in  the 
level  of  a  federally  administered  State 
supplementary  payment  is  the  resuU  of 
State  legislative  or  executive  action. 

Thus,  because  of  the  futihty  of 
affording  individuals  affected  by  a  State- 
initiated  mass  change  the  opportunity  to 
appeal  the  effects  of  that  mass  change  in 
cases  involving  no  disputed  facts  but 
only  a  claim,  for  example,  regarding  the 
propriety  or  legality  of  the  mass  change 
itself,  we  believe  that  it  is  appropriate 
for  us  to  amend  our  regulations  so  as  to 
limit  the  opportunity  to  appeal,  and  the 
corresponding  right  to  continue  to 
receive  benefits  pending  a  decision  on 
the  initial  appeal,  as  set  forth  in 
§  416.1336(b),  only  to  those  cases 
involving  disputed  facts.  We,  therefore, 
are  revising  our  regulations  at 
§416.1401  to  define  a  "mass  change"  as 
a  State  initiated  change  in  the  level(s)  of 
federally  administered  State 
supplementary  payments  applicable  to 
all  recipients  of  such  payments,  or  to 
categories  of  such  recipients,  due,  for 
example,  to  State  legislative  or 
executive  action.  In  addition,  we  are 
revising  oiu  regulations  at  §  416.1402  by 
adding  a  paragraph  (n)  to  state  that  only 
our  calculation  of  the  amount  of  change 
in  an  individual's  State  supplementary 
payment  amount  which  results  from  a 
mass  change  is  an  initial  determination, 
subject  to  administrative  and  judicial 
review,  and  continuation  of  benefits 
pursuant  to  §  416.1336(b). 

We  also  are  revising  oiu  regulations  at 
§  416.1403(?)  to  provide  that  a 
determination  to  reduce,  suspend,  or 
terminate  federally  administered  State 
supplementary  payments  due  to  a  State- 
initiated  mass  change  in  the  level  of 
such  payments  is  not  an  Initial 
determination,  except  as  is  provided  in 
§416.1402{n),  i.e.,  only  our  calculation 
of  the  amoimt  of  the  change  in  the  State 
supplementary  payment  is  an  initial 
determination.  Lti  addition,  we  are 
revising  §  416.1403(a)  to  clarify  that  the 
termination  of  Federal  administration  of 
State  supplementary  payments  is  not  an 
initial  determination.  The  termination 
of  Federal  administration  of  these 
payments  means  only  that  the  State  has 
assumed  the  responsibility  for  the 
issuance  of  its  supplementary  payments. 
The  amount  of  State  supplementary 
payments  an  individual  receives  will 
not  change  because  of  the  termination  of 
Federal  administration.  The  only  change 


will  be  that  the  State  will  be  making  the 
payments.  There  will  be  no  adverse 
impact  to  the  recipients  solely  due  to 
the  change.  Further,  we  are  revising 
§  416.1403(b)  to  explain  that  we  will 
provide  to  these  recipients  a  notice  of 
the  termination  of  Federal 
administration,  although  the 
determination  will  not  be  subject  to 
administrative  or  judicial  review. 
Early  in  the  SSI  program,  which 
became  effective  January  1, 1974, 
several  States  terminated  Federal 
administration  of  their  State 
supplementary  payments.  Although 
there  have  been  no  recent  terminations, 
we  are  revising  §416.1403  to  cleariy 
state  our  policy  on  the  effect  of 
terminations. 

Comments  on  Notice  of  Proposed 
Rulemaldog 

On  August  10, 1993,  we  published 
proposed  rules  in  the  Federal  Register 
at  58  FR  42514  with  a  60-day  comment 
period.  We  received  3  letters  with 
comments.  Following  are  summaries  of 
those  comments  and  our  responses  to 
them. 

Comment:  Claimants  should  not  be 
denied  the  right  to  challenge  a  reduction 
in  State  supplementary  payments  below 
federally  mandated  levels. 

Response:  Federal  law  does  not 
mandate  State  supplementary  payment 
levels.  States  are  finee  to  establish  those 
levels  in  amounts  that  they  alone 
determine  are  appropriate.  In  certain 
cases,  reduction  by  a  State  of  its 
payment  levels  below  those  estabUshed 
by  section  1618  of  the  Act  may  result  in 
the  loss  of  the  State's  eligibility  for 
payments  piu^uant  to  title  XIX.  In  such 
cases,  SSA  has  no  authority  to  order  the 
State  to  reinstate  its  State 
supplementary  payment  levels  at  or 
above  the  levels  established  by  section 
1618.  Accordingly,  no  purpose  would 
be  served  by  permitting  claimants  to 
appeal  a  reduction  in  State 
supplementary  payment  levels  below 
those  estabUshed  by  section  1618, 

Comment:  The  regulations  should 
require  SSA  to  afford  each  affected 
recipient  with  written  notice  and  the 
opportunity  for  a  hearing,  consistent 
with  Goldberg  v.  Kelly.  397  U.S.  254 
(1970),  before  reducing  that  recipient's 
State  supplementary  payment. 

Response:  Publication  of  these 
regulations  will  not  affect  SSAs  current 
practice  of  first  sending  written  notice 
to  the  recipient  informing  him  or  her  of 
the  mass  change  and  of  its  impact  on  his 
or  her  benefit  amoimt  or  eligibility 
before  effectuating  any  reduction, 
suspension,  or  termination  as  a  result  of 
that  mass  change.  Provision  of  such 
written  notice  is  consistent  with  the 
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requirements  of  §§  416.1402(b). 
416.1404(c),  416.1413b.  and  416.1336. 
Such  notice  will  also  infonn  the 
recipient  of  his  or  her  rigjit  to  appeal  the 
determination  to  reduce,  suspend  or 
terminate  his  or  her  payment  as  a  result 
of  the  mass  change.  However,  that  right 
to  appeal,  and  the  corresponding  right 
to  request  benefit  continuation,  will  be 
limited  only  to  those  cases  in  which  the 
individual  contends  that  our  calculation 
of  the  amount  of  the  change  in  his  or  her 
State  supplementary  payment  resulting 
from  the  mass  change  is  incorrect. 
Individuals  will  be  informed  that  there 
will  be  no  right  to  appeal  the 
determination  on  any  other  grounds.  As 
explained  in  the  discussion  under 
Supplementary  Information,  we  believe 
these  procedures  to  be  fully  consistent 
with  Goldberg  v.  Kelly,  397  U.S.  254 
(1970). 

Comment:  After  a  mass  change  in 
State  supplementary  payments,  SSA 
must  be  prepared  to  carefully  explain  to 
recipients  the  resulting  adjustment  in 
their  benefit  checks  and  be  prepared  to 
handle  a  heavy  volume  of  calls  and 
requests  for  information  from  those 
recipients. 

Response:  We  will  ensure  that  our 
notice  language  will  clearly  explain  the 
mass  change  that  is  occurring;  how  it 
will  afi'ect  the  recipient's  monthly 
payment;  and  how,  and  in  what 
instance,  the  recipient  may  invoke  his 
or  her  right  to  appeal  our  determination. 
In  the  event  of  a  mass  change,  we  will 
prepare  our  offices  to  respond  to  an 
increase  in  phone-in  inquiries  and  will 
issue  to  those  offices  instructional 
materials  to  assist  them  in  responding  to 
those  inquiries.  We  have  initiated  these 
actions  in  prior  instances  of  mass 
change  and  expect  to  do  so  again  as  the 
need  arises. 

Comment:  SSA  should  try  to  require 
States  to  provide  advance  notice  to  the 
SSI  recipient  community  of  the  State's 
decision  to  reduce  Statesupplementary 
payments. 

Response:  We  have  no  authority  to 
compel  a  State  to  provide  to  its  citizens 
advance  notice  of  its  decision  to  initiate 
a  mass  change  in  the  level  of  its  State 
supplementary  payments.  We  are 
generally  informed  of  a  State's  decision 
to  initiate  a  mass  change  when  such 
information  becomes  a  matter  of  public 
knowledge.  In  the  past,  prior  to 
initiating  a  mass  change,  we  have 
endeavored  to  discuss  the  impact  with 
responsible  State  officials  and  expect  to 
do  this  in  the  event  of  future  mass 
changes. 

Comment:  The  Supplementary 
Information  section  of  the  proposed 
regulations  is  misleading  because  recent 
legislation  requires  States  to  pay  fees  for 


Federal  administration  of  their  State 
supplementary  payments.  This 
requilement  is  important  because  it  may 
a^ect  the  State's  ability  to  pay  the  cost 
of  State  supplementary  payments. 

Response:  We  agree  and  have 
amended  the  discussion  under 
Supplementary  Information  to  reflect 
the  fact  that  as  of  October  1, 1993,  we 
charge  States  that  have  elected  Federal 
administration  of  their  State 
supplementary  payments  an 
administration  fee  for  each 
supplementary  payment  made  on  behalf 
of  the  State,  pursuant  to  section  13731 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66). 

Comment:  SSA  should  inform  each 
State  of  the  potential  loss  of  medicaid 
payments  that  can  accompany  a 
reduction  or  termination  of  a  State 
supplementary  pajnment. 

Response:  We  believe  that  all  States 
that  supplement  the  Federal  SSI  benefit 
are  aware  that  reduction  of  State 
supplementary  payment  levels  below 
those  levels  established  by  section  1618 
of  the  Act  may  result  in  the  loss  of  their 
eligibility  for  payments  pursuant  to  title 
XIX.  Indeed,  we  periodically  discuss 
with  those  States  the  impact  of  section 
1618  of  the  Ai:t  on  their  payment  levels. 

Comment:  Allowing  appeals  in  mass 
change  cases  only  if  the  individual 
contests  the  computation  of  his  or  her 
revised  State  supplementary  payments 
creates  a  threshold  jurisdictional  issue 
that  will  further  complicate  the  appeals 
process  and  will  not  result  in  a 
significant  cost  savings  to  SSA. 

Response:  We  disagree.  By  limiting 
appeais  only  to  cases  in  which  the 
recipient  disputes  the  computation  of 
his  or  her  State  supplementary  payment 
resulting  from  a  mass  change,  SSA  will 
effect  a  significant  cost  savings. 
Furthermore,  by  prohibiting  the  pursuit 
of  such  claims  through  the 
administrative  and  judicial  process, 
SSA  Mrill  avoid  the  substantial 
administrative  consequences  that  can 
result  when  large  numbers  of 
individuals  who  wish  only  to  contest 
the  propriety,  fairness,  or  legality  of  a 
mass  change  request  appeals  of 
reductions,  suspensions,  or  terminations 
resulting  firom  that  mass  change. 

Based  on  our  responses  to  the 
comments  on  the  proposed  rules,  we 
have  not  changed  the  text  of  the 
proposed  rules.  In  these  final  rules,  we 
made  only  several  nonsubstantive 
changes  to  the  proposed  rules.  We  are, 
therefore,  publishing  the  proposed  rules 
essentially  imchanged  as  final  rules. 


Regulatory  Procedures 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
has  reviewed  these  rules  and 
determined  they  meet  the  criteria  for  a 
significant  regulatory  action  under  E.O. 
12836. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  these  rules  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act 

These  final  rules  impose  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  0MB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs, 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requiremeitts. 

Dated:  June  28. 1994. 
Shiriey  Chater, 
Commissioner  of  Social  Security. 

Approved:  July  22, 1994. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  subpart  N  of 
part  416  of  20  CFR  chapter  III  as 
follows: 

PART  41&-SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

1.  The  authority  citation  for  Subpart 
N  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102, 1631.  and  1633  of 
the  Social  Security  Act;  42  U.S.C.  1302, 1383, 
1383b. 

2.  Section  416.1401  is  amended  by 
adding  the  following  new  definition 
after  the  definition  for  "Determination:" 

$416.1401    Definitions 


Mass  change  means  a  State-initiated 
change  in  the  level(s)  of  federally 
administered  State  supplementary 
payments  applicable  to  all  recipients  of 
such  payments,  or  to  categories  of  such 


Federal  Register  /  Vol.  59.  No.  161  /  Monday.  August  22.  1994  /  Rules  and  Regulations       43039 


recipients,  due,  for  example,  to  State 
legislative  or  executive  action. 

*  *        *        •        * 

3.  Section  416.1402  is  amended  by 
deleting  "and"  at  the  end  of  paragraph 
(1).  replacing  the  period  at  the  end  of 
paragraph  (m)  with  a  semicolon, 
inserting  "and"  after  the  semicolon,  and 
by  adding  paragraph  (n)  to  read  as 
follows: 

§416.1402    Administrative  actions  ttiat  are 
initial  determinations. 

*  •        *        *        * 

(n)  Our  calculation  of  the  amount  of 
change  in  your  federally  administered 
State  supplementary  payment  amount 
(i.e.,  a  reduction,  suspension,  or 
termination)  which  results  from  a  mass 
change,  as  defined  in  §416.1401. 

4.  Section  416.1403  is  amended  by 
adding  paragraphs  (a)(15),  (a)(16),  and 
(b)(3)  to  read  as  follows: 

§416.1403    Administrative  actions  that  are 
not  initial  determinations. 

(a)  *   •   • 

(15)  The  determination  to  reduce, 
suspend,  or  terminate  your  federally 
administered  State  supplementary 
payments  due  to  a  State-initiated  mass 
change,  as  defined  in  §416.1401,  in  the 
levels  of  such  payments,  except  as 
provided  in  §416.1402(n). 

(16)  Termination  of  Federal 
administration  of  State  supplementary 
payments. 

(b)*  •  * 

(3)  If  there  is  a  termination  of  Federal 
administration  of  State  supplementary 
payments. 

IFR  Doc.  94-20362  Filed  8-l»-94;  8:45  am) 

BILUNQ  CODE  4t9»-29-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  47  and  48 

[TO  8561] 

RINs  1545-AR38»  1545-AR94, 154&-AR95 
and  1545-AS32 

Tax-Free  Exports  of  Vaccines.  Vaccine 
Floor  Stocks  Tax  of  1993,  and  Fuel 
Floor  Stocks  Taxes  Under  the 
Omnibus  Budget  Reconciliation  Act  of 
1993 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  export  of 
certain  vaccines  and  to  the  floor  stocks 
tax  on  vaccines  held  on  August  10, 


1993.  This  document  also  contains  final 
regulations  relating  to  the  floor  stocks 
taxes  on  gasoline,  diesel  fuel,  and 
aviation  fuel  held  on  October  1, 1993; 
on  diesel  fuel  held  on  January  1, 1994; 
and  on  commercial  aviation  fuel  held  on 
October  1, 1995.  These  regulations 
reflect  changes  to  the  law  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  and  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA 
1993).  The  regulations  provide  guidance 
relating  to  the  floor  stocks  taxes, 
including  guidance  concerning  the 
person  liable  for  each  tax,  exceptions  to 
the  taxes,  and  the  time  for  reporting  and 
paying  each  tax.  In  addition,  the 
regulations  provide  guidance  to 
manufacturers  of  exported  vaccines. 
DATES:  These  regulations  are  effective 
August  22, 1994. 

For  dates  of  applicabiUty.  see  §§47.2- 
1,  47.3-1,  48.4221-3(e),  and 
48.6416(b)(2)-2(b)(2). 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Madden  (202)  622-4537  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Vaccines 

Background 

The  Vaccine  Injury  Compensation 
Trust  Fund  (the  Fund)  compensates 
individuals  who  are  injured  as  a  result 
of  the  administration  of  certain 
vaccines.  Revenue  for  the  Fund  is 
provided  by  a  manufacturers  tax 
(section  4131)  on  these  vaccines.  The 
tax,  as  originally  enacted,  was  in  effect 
only  from  1988  through  1992,  but  OBRA 
1993  applied  the  tax  to  vaccine  sales 
after  August  10. 1993. 

OBRA  1993  also  imposes  a  floor 
stocks  tax.  which  does  not  appear  in  the 
Internal  Revenue  Code  (Code),  on  these 
vaccines.  The  floor  stocks  tax  is  a  one- 
time tax  on  taxable  vaccines  that  were 
sold  by  the  manufacturer,  producer,  or 
importer  on  or  before  August  10. 1993. 
on  which  no  tax  was  imposed  by  section 
4131,  and  that  were  held  at  thejast 
moment  of  August  10, 1993,  forsale  or 
use.  The  rates  of  floor  stocks  tax  are 
equal  to  the  tax  rates  for  sales  by  the 
manufacturer,  producer,  or  importer. 

On  September  20,  1993.  a  notice  of 
proposed  rulemaking  (PS-7-93)  relating 
to  tax-free  exports  of  vaccine  was 
published  in  the  Federal  Register  (58 
FR  48801). 

On  November  29,  1993,  temporary 
regulations  (TD  8497)  relating  to  the 
vaccine  floor  stocks  tax  were  published 
in  the  Federal  Register  (58  FR  62524). 
A  notice  of  proposed  rulemaking  (PS- 
50-93)  cross-referencing  the  temporary 
regulations  was  published  in  the 


Federal  Register  for  the  same  day  (58 
FR  62558). 

No  comments  responding  to  PS-7-93 
were  received.  Written  comments 
responding  to  PS-50-93  were  received, 
but  no  public  hearing  was  requested  or 
held.  After  consideration  of  all 
comments,  the  proposed  vaccine  export 
regulations  and  the  proposed  vaccine 
floor  stocks  regulations  are  adopted  by 
this  Treasury  decision,  and  the 
temporary  regulations  relating  to  the 
vaccine  floor  stocks  tax  are  removed. 

Summary  of  Comments 

All  of  the  comments  received  on  PS- 
50-93  addressed  the  de  minimis 
exception  to  the  floor  stocks  tax.  The 
proposed  regulations  provide  that  any 
person  whose  liability  for  tax  does  not 
exceed  $1,000  is  not  required  to  report 
or  pay  the  floor  stocks  tax.  One 
comment  requested  that  the  de  minimis 
amount  be  increased  to  $10,000.  The  de 
minimis  exception  was  established  for 
the  administrative  convenience  of  the 
IRS  to  eliminate  the  necessity  of 
processing  returns  from  persons  holding 
small  amounts  of  vaccines  and  having  a 
small  tax  liability.  The  $1,000  de 
minimis  amount  is  adequate  for  this 
purpose  and  the  comment  is,  therefore, 
not  adopted. 

Another  comment  suggested  that  the 
exception  be  applied  on  a  physician-by- 
physician  basis  so  that  a  group  practice 
(such  as  a  partnership  or  professional 
corporation)  would  have  a  de  minimis 
amount  proportionate  to  the  size  of  the 
group.  As  noted,  increasing  the  amount 
of  the  de  minimis  exception  is  not 
consistent  with  its  purpose.  Further,  if 
adopted,  this  suggestion  could  increase 
the  administrative  burdens  of  the  tax. 
For  example,  allocation  problems  would 
arise  if  a  physician  is  engaged  in 
practice  through  more  than  one  group 
(such  as  a  partnership  and  a  clinic  or 
hospital).  Accordingly,  this  suggestion 
is  not  adopted.  The  comment  also 
suggested  that  the  de  minimis  exception 
be  treated  as  an  exemption  and  that  only 
amounts  of  tax  in  excess  of  $1,000  be 
reported  or  paid.  This  suggestion  is 
inconsistent  with  the  limited  purpose  of 
the  exception — to  eliminate  small 
returns.  It  is,  therefore,  not  adopted. 

Fuel  Floor  Stocks 

Background 

OBRA  1993  makes  several  changes  to 
the  Code  with  respect  to  the  taxation  of 
motor  fuels.  First,  effective  October  1, 
1993.  it  increases  the  rates  of  excise 
taxes  on  gasoline,  diesel  fuel,  and 
aviation  fuel.  The  gasoline  tax,  under 
section  4081,  increases  from  14.1  cents 
per  gallon  to  18.4  cents  per  gallon;  the 
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diesel  fuel  tax,  under  section  4091, 
increases  from  20.1  cents  per  gallon  to 
24.4  cents  per  gallon;  and  the  aviation 
fuel  tax,  under  section  4091,  increases 
from  17.6  cents  per  gallon  to  21.9  cents 
per  gallon.  These  new  rates  include  the 
O.l-cent-per-galion  tax  that  funds  the 
Leaking  Underground  Storage  Tank 
(LUST)  Trust  Fund.  Second,  effective 
January  1. 1994,  OBRA  1993  generally 
moves  the  point  of  imposition  of  tax  on 
diesel  fuel  to  the  terminal  rack.  Third, 
effective  October  1. 1995.  OBRA  1993 
increases  the  tax  on  fuel  used  in 
commercial  aviation  by  4.3  cents  per 
gallon. 

OBRA  1993  also  imposes  three  floor 
stocks  taxes,  which  are  not  codiHed,  on 
these  fuels.  The  taxes  are  to  be  paid  by 
persons  holding  fuel  on  the  effective 
dates  of  the  changes. 

The  first  floor  stocks  tax  is  a  one-time 
tax  on  gasoline,  diesel  fuel,  and  aviation 
fuel  that  are  held  at  the  Hrst  moment  of 
October  1. 1993.  at  a  point  in  the 
distribution  chain  where  these  fuels 
would  not  otherwise  be  subject  to  the 
increased  tax  rates.  The  rate  of  the 
October  1, 1993,  floor  stocks  tax  is  4.3 
cents  per  gallon. 

The  second  floor  stocks  tax  is  a  one- 
time tax  on  diesel  fuel  held  by  any 
person  at  the  first  moment  of  January  1, 
1994,  if  (A)  no  tax  was  imposed  on  the 
fuel  under  section  4041(a)  or  4091  as  in 
effect  on  December  31, 1993,  and  (B)  tax 
would  have  been  imposed  by  section 
4081,  as  amended  by  OBRA  1993.  on 
any  prior  removal,  entry,  or  sale  of  the 
fuel  had  section  4081  applied  to  the  fuel 
for  periods  before  January  1. 1994.  The 
rate  of  the  January  1. 1994.  floor  stocks 
tax  is  24.4  cents  per  gallon. 

The  third  floor  stocks  tax  is  a  one- 
time tax  on  commercial  aviation  fuel 
held  by  any  person  at  the  first  moment 
of  October  1. 1995.  on  which  the  LUST 
tax  was  imposed  under  section  4091 
before  October  1, 1995.  The  rate  of  the 
October  1, 1995.  floor  stocks  tax  is  4.3 
cents  per  gallon. 

On  November  29, 1993,  temporary 
regulations  (TD  8498)  were  published  in 
the  Federal  Register  (58  FR  62526).  A 
notice  of  proposed  rulemaking  (PS-49- 
93)  cross-referencing  the  temporary 
regulations  was  published  in  the 
Federal  Register  for  the  same  day  (58 
FR  62559). 

On  December  27, 1993,  temporary 
regulations  (TD  8512)  amending  the 
existing  temporary  regulations  to  allow 
diesel  fuel  dyed  past  the  terminal  rack 
to  qualify  for  exemption  from  the  floor 
stocks  tax  were  published  in  the  Federal 
Register  (58  FR  68304).  A  notice  of 
proposed  rulemaking  (PS-76-93)  cross- 
referencing  the  temporary  regulations 
was  pubUshed  in  the  Federal  Register 


for  the  same  day  (58  FR  68338).  On 
January  31, 1994.  a  correction  to  TD 
8498  was  published  in  the  Federal 
Register  (59  FR  4251). 

Written  comments  responding  to 
these  notices  were  received,  but  no 
public  hearing  was  requested  or  held. 
After  consideration  of  all  the  comments, 
the  px-oposed  floor  stocks  regulations  are 
adopted  by  this  Treasury  decision  and 
the  corresponding  temporary 
regulations  are  removed.  The  comments 
made  with  respect  to  the  temporary  and 
proposed  regulations  are  discussed 
below. 

Sumnary  of  Comments 

Three  comments  were  received.  One 
of  the  comments  suggested  that  the 
requirement  that  diesel  fuel  be  dyed  at 
the  time  of  its  removal  from  the  terminal 
in  order  to  be  exempt  from  the  floor 
stocks  tax  was  too  restrictive  and  that 
any  diesel  fuel  held  for  an  exempt 
purpose  that  is  eventually  used  for  an 
exempt  purpose  should  be  free  from 
floor  stocks  tax.  This  comment  was 
addressed  in  TD  8512,  which  allows 
diesel  fuel  that  was  dyed  past  the 
terminal  rack  to  qualify  for  exemption 
from  the  floor  stocks  tax.  Two 
comments  suggested  that  fuel  held  in 
storage  tanks  below  the  standpipe  (dead 
storage)  should  not  be  subject  to  floor 
stocks  tax.  This  suggestion  was 
addressed  in  the  preamble  to  the 
temporary  regulations  (TD  8498)  and, 
for  the  reasons  there  stated,  is  not 
adopted. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notices  of  proposed 
rulemaking  preceding  these  regulations 
were  submitted  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Edward  Madden,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 


List  of  Subjects 

26CFRPart47 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  48 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  chapter  1  is 
amended  as  follows: 

Paragraph  1.  Part  47  is  revised  to  read 
as  follows: 

PART  47— FLOOR  STOCKS  TAXES 

Subpart  A — [Reserved] 

Sec. 

47.1-1  through  47.1-5     (Reserved! 

Subpart  B— Vaccine  Floor  Stocks  Tax  of 
1993 

47.2-1     Scope  of  this  subpart  B  and  effective 

date. 
47.2-2    Definitions  relating  to  the  vaccine 

floor  stocks  tax. 
47.2-3    Imposition  of  vaccine  floor  stocks 

tax. 
47.2—4    De  minimis  extopfion  to  vaccine 

floor  stocks  tax. 
47.2-5    Requirements  with  respect  to 

payment  and  return. 

Subpart  C— Fuel  Floor  Stocks  Taxes  Under 
the  Omnibus  Budget  Reconclliatton  Act  of 
1993 

47.3-1    Scope  of  this  subpart  C  and  pffective 

date. 
47.3-2    Definitions  relating  to  the  floor 

stocks  taxes  under  this  subpart  C 
47.3-3    Imposition  of  the  October  1, 1993, 

floor  stocks  tax  on  fuel  held  on  October 

1,1993. 
47.3-4    Exceptions  to  the  October  1, 1993, 

floor  stocks  tax. 
47.3-5    Requirements  with  respect  to 

payment  and  return  for  the  October  1, 

1993,  floor  stocks  tax. 

47.3-6    Imposition  of  the  January  1, 1994, 

floor  stocks  tax  on  diesel  fuel  held  on 

January  1, 1994. 
47.3-7    Exception  to  the  January  1, 1994. 

floor  stocks  tax. 
47.3-8    Requirements  with  respect  to 

payment  and  return  for  the  January  1, 

1994,  floor  stocks  tax. 

47.3-9    Imposition  of  the  October  1. 1995. 

floor  stocks  tax  on  commercial  aviation 

fuel  held  on  October  1, 1995. 
47.3-10    Exceptions  to  the  October  1, 1995, 

floor  stocks  tax. 
47.3-1 1     Requirements  with  respect  to 

payment  and  return  for  the  October  1, 

1995,  floor  stocks  tax. 
Authority:  26  U.S.C  7805. 

Section  47.2-5  also  issued  under  section 
13421(c)  of  Pub.  L.  103-66  (107  Stat.312. 
565). 
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SubfMrt  A— [ReserwMl] 
H47.l-ithroiigh47.l-«    [Reserved] 

Subpart  B— Vaccine  Floor  Stocks  Tax  of 
19»3 

S  47.2-1    Scope  of  this  subpart  B  and 
effective  date. 

The  regulations  in  this  subpart  B 
relate  to  the  vaccine  floor  stocks  tax 
imposed  by  section  13421(c)  of  the 
Omnibus  Budget  ReconciUation  Act  of 
1993  (Pub.  L.  103-66;  107  Stat.  312. 
565).  The  tax  is  imposed  on  untaxed 
vaccines  held  at  the  last  moment  of 
August  10, 1993.  The  regulations  in  this 
subpart  B  describe  the  specific  articles 
subject  to  tax,  the  rates  of  tax,  and  the 
persons  liable  for  tax.  The  regulations  in 
this  subpart  B  also  provide  an  exception 
to  the  tax  and  requirements  for  payment 
of  tax  and  filing  a  return  reporting  the 
tax.  The  regulations  in  this  subpart  B  are 
effective  on  August  10, 1993. 

§  47.2-2    Definitions  relating  to  the  vaccine 
floor  stocks  tax. 

(a)  Terms  used  in  section  4131.  For 
purposes  of  this  subpart,  terms  that  are 
also  used  in  section  4131  have  the  same 
meaning  as  when  so  used. 

(b)  Other  terms.  For  purposes  of  this 
section — 

Act  refers  to  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 
Controlled  group  means — 

(1)  Any  controlled  group  of 
corporations  within  the  meaning  of 
section  1563(a),  except  that  the  phrase 
"more  than  50  percent"  is  substituted 
for  the  phrase  "at  least  80  percent"  each 
place  it  appears  therein  and  a  controlled 
group  of  corporations  includes  members 
that  are  described  in  section  1563(b)(2) 
(relating  to  excluded  members);  and 

(2)  Any  other  group  of  organizations, 
at  least  one  member  of  which  is  not  a 
corporation,  that  is  a  brother-sister 
group  under  common  control  or  a 
combined  group  under  common  control, 
with  terms  having  the  following 
meanings  for  this  purpose: 

(i)  Organization  means  a  sole 
proprietorship,  a  partnership,  a  trust,  an 
estate,  or  a  corporation. 

(ii)  Brother-sister  group  under 
common  control  means  two  or  more 
organizations  if— 

(A)  The  same  five  or  fewer  persons 
who  are  individuals,  estates,  or  trusts 
own  (directly  and  with  the  application 
of  §  1.414(c)-4  of  this  chapter)  a 
controlling  interest  of  each  organization; 

(B)  Taking  into  account  the  ownership 
of  each  person  only  to  the  extent  that 
person's  ownership  is  identical  with 
respect  to  each  organization,  such 
persons  are  in  effective  control  of  each 
organization;  and 
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(C)  The  five  or  fewer  persons  whose 
ownership  is  considered  for  purposes  of 
the  controlling  interest  requirement  for 
each  organization  are  the  same  persons 
whose  ownership  is  considered  for 
purposes  of  the  effective  control 
requirement. 

(iii)  Controlling  interest  means— 

(A)  In  the  case  of  a  corporation, 
ownership  of  stock  possessing  at  least 
50  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to 
vote  or  at  least  50  percent  of  the  total 
value  of  the  shares  of  all  classes  of  stock 
of  the  corporation; 

(B)  In  the  case  of  a  trust  or  estate, 
ownership  of  an  actuarial  interest 
(determined  under  §  1.52-1  (f)  of  this 
chapter)  of  at  least  50  percent  of  the 
trust  or  estate; 

(C)  In  the  case  of  a  partnership, 
ownership  of  at  least  50  percent  of  the 
profit  interest  or  capital  interest  of  the 
partnership:  and 

(D)  In  the  case  of  a  sole 
proprietorship,  ownership  of  the  sole 
proprietorship. 

(iv)  Effective  control  has  the  meaning 
given  that  term  in  §  1.52-l{d)(3)  of  this 
chapter. 

(v)  Combined  group  under  common 
control  has  the  meaning  given  that  term 
in  §  1.52-l(e)  of  this  chapter. 

§  47.2-3    Imposition  of  vaccine  floor  stocks 
tax. 

(a)  Vaccines  subjfrt  to  tax.  Section 
13421(c)  of  the  Act  imposes  a  floor 
stocks  tax  on  any  taxable  vaccine  (as 
defined  in  section  4132(a)(1)  of  the 
Internal  Revenue  Code) — 

(1)  Which  was  sold  by  the 
manufacturer,  producer,  or  importer  on 
or  before  August  10,  1993; 

(2)  On  which  no  tax  was  imposed 
under  section  4131  (or  on  which  such 
tax  was  imposed  and  subsequently 
credited  or  ?■■  f.jnded);  and 

(3)  Which  js  held  at  the  last  moment 
of  August  10,  1993,  by  any  person  for 
sale  or  use. 

(b)  7?otes  of  tax.  The  rate  of  fioor 
stocks  tax  on  each  taxable  vaccine  is  the 
rate  of  tax  specified  in  section 
4131(b)(1)  of  the  Internal  Revenue  Code. 

(c)  Person  liable  for  tax.  The  person 
liable  for  the  floor  stocks  tax  on  any 
vaccine  subject  to  tax  is  the  person  that 
holds  the  vaccine  at  the  last  moment  of 
August  10,  1993.  For  purposes  of  the 
floor  stocks  tax,  a  vaccine  is  held  at  the 
last  moment  of  August  10. 1993.  by  the 
person  that  has  title  to  the  vaccine 
(whether  or  not  delivery  to  that  person 
has  been  made)  at  such  time,  as 
determined  under  applicable  local  law. 
There  is  no  exemption  from  the  floor 
stocks  tax  for  the  United  Stales  or  for 
State  or  local  governments.  Each 


business  unit  that  has,  or  is  required  to 
have,  its  own  employer  identification 
number  is  treated  as  a  separate  person 
for  purposes  of  the  floor  stocks  tax. 

§  47.2-4    De  minimis  exception  to  vaccine 
floor  stocks  tax. 

(a)  De  minimis  exception— {1)  In 
general.  Except  as  otherwise  provided 
in  this  section,  if  the  aggregate  amount 
of  floor  stocks  tax  payable  by  a  person 
does  not  exceed  $1,000,  that  person  is 
not  required  to  report  or  pay  the  tax. 

(2)  All  amounts  held  subject  to  tax  if 
threshold  exceeded.  If  the  aggregate 
amount  of  floor  stocks  tax  payable  by  a 
person  exceeds  $1,000,  th-t  person  is 
required  to  report  and  pt    the  total 
amount  of  tax  as  determined  without 
regard  to  this  section. 

(3)  Controlled  groups.  A  member  of  a 
controlled  group  (as  defined  in  §47.2- 
2)  is  not  excepted  from  reporting  and 
paying  floor  stocks  tax  under  this 
section  if  the  aggregate  amount  of  floor 
stocks  tax  payable  by  all  members  of  the 
controlled  group  exceeds  $1,000. 

(b)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section; 

Example  1.  A  holds  50  doses  of  DIT 
vaccine  and  60  doses  of  polio  vaccine  on  the 
last  moment  of  August  10,  1993.  A  is  not  a 
member  of  a  controlled  group.  .A  is  not 
required  to  report  and  pay  the  flcK>r  stoc  U  tax 
on  any  of  the  ta^table  vaccines  because  the 
aggregate  amount  of  floor  stocks  tax  payiible 
tiy  A  (determined  without  regard  to  this 
section)  does  not  exceed  Sl.OOO  i(50xS4  56 
per  dose  of  DPT  vaccine)  +  (60x50.29  per 
dose  of  polio  vaccine)  =  S245.40). 

Example  2.  D,  E.  and  F  are  memfnTs  of  the 
same  controlled  group.  On  the  last  moment 
of  August  10.  1993.  D  holds  100  doses  of  DPT 
vaccine  and  160  doses  of  polio  vaccine:  E 
holds  80  doses  of  DPT  vaccine.  10  doses  of 
MMR  vaccine  and  60  doses  of  polio  vaccine; 
and  F  holds  20  doses  of  MMR  vaccine  and 
10  doses  of  DT  vaccine.  Without  r<>;>ard  to 
this  section.  D  is  liable  for  a  tax  of  .>  02.40 
((100x54.56  per  dose  of  DPT 
vaccine)+(160xS0.29  per  dose  of  polio 
vaccine)).  E  is  liable  for  a  tax  of  S426.60 
((80x54.56  per  dose  of  DPT 
vaccine)+(10xS4.44  per  dose  of  MMR 
vaccine)+(60xS0.29  per  dose  of  polio 
vaccine));  and  F  is  liable  for  a  tax  of  589.40 
((20x54.44  per  dose  of  MMR  vaccine)-f(10  X 
S0.06  per  dose  of  DT  vaccine)).  Because  the 
aggregate  amount  of  floor  stocks  tax  pavable 
by  all  members  of  the  group  (Si  ,018.40) 
exceeds  51.000.  each  member  of  the 
controlled  group  must  report  and  pay  the 
floor  stocks  tax. 

§  47.2-5    Requirenrtents  with  respect  to 
paynrtent  and  return. 

(a)  Payment  of  tax.  The  floor  stocks 
tax  is  to  be  paid  without  assessment  or 
notice  on  or  before  February-  28. 1994. 

(b)  Filing  o/ return— (1)  Form  720. 
Except  as  provided  in  §47.2-4{a) 
(relating  to  the  de  minimis  exception). 
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every  person  liable  for  the  floor  stocks 
tax  must  make  a  retiim  of  the  tax  on 
Form  720.  Quarterly  Federal  Excise  Tax 
Return.  The  return  is  to  be  prepared  and 
filed  in  accordance  with  the  instructions 
relating  to  the  return. 

(2)  Time  for  filing— (i)  In  general.  The 
Form  720  required  by  paragraph  (b)(1) 
of  this  section  must  be  filed  on  or  before 
February  28, 1994,  and  is  a  return  for 
the  fourth  calendar  quarter  of  1993.  A 
first  return  reporting  only  floor  stocks 
tax  is  also  a  final  retiun  and  therefore, 
in  accordance  with  the  instructions  tp 
Form  720.  the  box  for  "final  return" 
must  be  marked. 

(ii)  Return  reporting  other  taxes.  A 
person  must  file  only  one  Form  720  for 
a  quarter.  If  a  person  is  required  under 
part  40  of  this  chapter  to  file  Form  720 
for  the  fourth  calendar  quarter  of  1993 
for  other  excise  taxes  earlier  than 
February  28, 1994,  that  person  files  a 
single  Form  720  for  the  quarter  by 
February  28, 1994.  This  paragraph 
(b)(2)(ii)  does  not  extend  the  time  for 
making  deposits  or  paying  any  excise 
tax. 

Subpart  C — Fuel  Floor  Stocks  Taxes 
Under  the  Omnibus  Budget 
Reconciliation  Act  of  1993 

§47.3-1    Scope  of  this  subpart  C  and 
effecltvedata. 

The  regulations  in  this  subpart  C 
relate  to  the  fuel  floor  stocks  taxes 
imposed  by  sections  13241(h),  13243, 
and  13245  of  the  Omnibus  Budf^et 
Reconciliation  Act  of  1993  (Act).  The 
tax  under  section  13241(h)  of  the  Act  is 
imposed  on  previously  taxed  gasoline, 
diesel  fuel,  and  aviation  fuel  held  by 
any  person  at  the  first  moment  of 
October  1, 1993  (the  October  1, 1993, 
floor  stocks  tax).  The  tax  under  section 
13243  of  the  Act  is  imposed  on  untaxed 
diesel  fuel  that  does  not  satisfy  the 
requirements  of  section  4082  (as 
amended  by  section  13242  of  the  Act) 
and  that  is  held  by. any  person  at  the 
first  moment  of  January  1, 1994,  at  a 
point  in  the  distribution  chain  outside 
the  bulk  transfer/ierrainal  system  (the 
January  1, 1994.  floor  stocks  tax).  The 
tax  under  section  13245  of  the  Act  is 
imposed  on  commercial  aviation  fuel  on 
which  tax  was  imposed  under  section 
4091  (even  if  only  at  the  Leaking 
Underground  Storage  Tank  Trust  Fund 
financing  rate)  before  October  1,  1995, 
and  that  is  held  by  any  person  at  the 
first  moment  of  October  1. 1995  (the 
October  1, 1995,  floor  stocks  tax).  The 
regulations  in  this  subpart  describe  the 
si>ecific  fuels  subject  to  tax,  the  rates  of 
tax,  and  the  persons  liable  for  tax.  The 
regulations  in  this  subpart  also  provide 
exceptions  to  tax  and  requirements  for 


payment  of  tax  and  filing  a  return 
reporting  tax.  This  subpart  is  effective 
on  October  1, 1993. 

§  47.3-2    Definitions  relating  to  tite  floor 
stocks  taxes  under  this  subpart  C. 

Act  is  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 

Aviation  fuel  is  any  liquid  (other  than 
any  product  taxable  under  section  4081) 
that  is  commonly  or  commercially 
known  or  sold  as  a  fuel  that  is  suitable 
for  use  in  an  aircraft. 

Commercial  aviation  fuel  is  any 
aviation  fuel  that  is  held  for  use  or  sale 
for  use  in  a  business  of  transporting 
persons  or  property  for  compensation  or 
hire  by  air. 

Controlled  group  means — 

(1)  Any  controlled  group  of 
corporations  within  the  meaning  of 
section  1563(a),  except  that  the  phrase 
"more  than  50  percent"  is  substituted 
for  the  phrase  "at  least  80  percent"  each 
place  it  appears  therein  and  a  controlled 
group  of  corporations  includes  members 
that  are  described  in  section  1563(b)(2) 
(relating  to  excluded  members);  and 

(2)  Any  other  group  of  organizations, 
at  leest  one  member  of  which  is  not  a 
corporation,  that  is  a  brother-sister 
group  imder  common  control  or  a 
combined  group  under  common  control, 
with  terms  having  the  following 
meanings  for  this  purpose: 

(i)  Organization  means  a  sole 
proprietorship,  a  partnership,  a  trust,  an 
estate,  or  a  corporation. 

(ii)  Brother-sister  group  under 
common  control  means  two  or  more 
organizations  if — 

(A)  The  same  five  or  fewer  persons 
who  are  individuals,  estates,  or  trusts 
own  (directly  and  with  the  application 
of  §1.414(c)-4  of  this  chapter)  a 
controlling  interest  of  each  organization; 

(B)  Taking  into  account  the  ownership 
of  each  person  only  to  the  extent  that 
person's  ownership  is  identical  with 
respect  to  each  organization,  such 
persons  are  in  effective  control  of  each 
organization;  and 

(G)  The  five  or  fewer  persons  whose 
ownership  is  considered  for  purposes  of 
the  controlling  interest  requirement  for 
each  organization  are  the  same  persons 
whose  ownership  is  considered  for 
purposes  of  the  effective  control 
requirement. 

(iii)  Controlling  interest  means — 

(A)  In  the  case  of  a  corporation, 
ownership  of  stock  possessing  at  least 
50  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to 
vote  or  at  least  50  percent  of  the  total 
value  of  the  shares  of  all  classes  of  stock 
of  the  corporation; 

(B)  In  the  case  of  a  trust  or  estate, 
ownership  of  an  actuarial  interest 


(determined  under  §  1.52-l(f)  of  this 
chapter)  of  at  least  50  percent  of  the 
trust  or  estate; 

(C)  In  the  case  of  a  partnership, 
ownership  of  at  least  50  percent  of  the 
profit  interest  or  capital  interest  of  the 
partnership;  and 

(D)  In  the  case  of  a  sole 
proprietorship,  ownership  of  the  sole 
proprietorship. 

(iv)  Effective  control  has  the  meaning 
given  that  term  in  §1.52-1  (d)(3)  of  this 
chapter. 

(v)  Combined  group  under  common 
control  has  the  meaning  given  that  term 
in  §  l.52-l(e)  of  this  chapter. 

Diesel  fuel  means  any  liquid  (other 
than  gasoline)  that  is  suitable  for  use  in 
a  diesel-powered  highway  vehicle, 
diesel-powered  train,  or,  after  December 
31, 1993,  diesel-powered  boat. 

Fuel  means  gasoline,  diesel  fuel,  and 
aviation  fuel  (including  after  September 
30, 1995,  commercial  aviation  fuel). 

Gasoline  means — 

(1)  All  products  (including  gasohol) 
that  are  commonly  or  commercially 
known  or  sold  as  gasoline  and  are 
suitable  for  use  as  a  motor  fuel  (other 
than  products  that  are  not  sold  as 
gasoline  and  have  an  American  Society 
for  Testing  Materials  octane  number  of 
less  than  75  as  determined  by  the  motor 
method);  and 

(2)  Gasoline  blend  stocks  (as  defined 
in  §48.4081-l(j)  of  this  chapter). 

Person  includes  each  business  unit 
that  has,  or  is  required  to  have,  its  own 
employer  identification  number. 

§47.3-3    Imposition  of  the  October  1,1993, 
floor  stocks  tax  on  fuel  held  on  October  1, 
1993. 

(a)  Fuels  subject  to  tax.  Section 
13241(h)(1)  of  the  Act  imposes  a  floor 
stocks  tax  on  gasoline  (including 
gasohol),  diesel  fuel,  and  aviation  fuel — 

(1)  On  which  tax  was  imposed  under 
section  4081  or  4091  before  October  1, 
1993; and 

(2)  That  is  held  at  the  first  moment  of 
October  1, 1993,  by  any  person. 

(b)  Rate  of  tax.  The  rate  of  the  Octotrar 
1, 1993,  floor  stocks  tax  is  4.3  cents  per 
gallon. 

(c)  Person  liable  for  tax.  The  person 
liable  for  tax  on  any  fuel  subject  to  the 
October  1, 1993,  floor  stocks  tax  is  the 
person  that  holds  the  ftiel  at  the  first 
moment  of  October  1, 1993.  Fuel  is  held 
by  a  person  if  the  person  has  title  to  the 
fuel  (whether  or  not  delivery  to  that 
person  has  been  made)  at  such  time,  as 
determined  under  applicable  local  law. 

§  47.3-4    Exceptions  to  the  October  1 , 
1993,  floor  stoclts  tax. 

(a)  Exception  for  fuel  held  for  an 
exempt  use — (1)  Gasoline.  The  October 
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1, 1993,  floor  stocks  tax  does  not  apply 
to  gasoline  held  exclusively  for  an 
exempt  use.  In  determining  whether 
gasoline  is  held  exclusively  for  an 
exempt  use,  the  following  rules  in 
paragraphs  (a)(1)  (i)  through  (iii)  of  this 
section  apply: 

(i)  An  exempt  use,  with  respect  to 
gasoline,  is  any  use  of  gasoline  (other 
than  use  in  producing  gasohol)  that  is 
described  in  section  6420,  6421,  or  6427 
and  that  entitles  the  ultimate  purchaser 
to  a  credit  or  payment  equal  to  the  tax 
imposed  by  section  4081.  Thus,  for 
example,  exempt  use  of  gasoline 
includes  use  on  a  farm  for  farming 
purposes;  use  in  an  off-highway 
business  use;  use  in  certain  intercity, 
local,  and  school  buses;  exclusive  use 
by  a  State  or  local  government  or 
nonprofit  educational  organization;  and 
use  in  commercial  aircraft. 

(ii)  Gasoline  is  held  exclusively  for  an 
exempt  use  only  if  the  person  that  holds 
gasoline  at  the  first  moment  of  October 
1, 1993,  actually  uses  the  gasoline  in  an 
exempt  use. 

(iii)  Gasoline  is  not  held  exclusively 
for  an  exempt  use  if,  at  the  first  moment 
of  October  1,  1993,  the  gasoline  is  held 
for  resale  (including  resale  to  a  person 
that  will  u.se  the  gasoline  in  an  exempt 
u.se).  Thus,  for  example,  gasoline  held 
by  a  gasoline  service  station  for  sale  to 
a  farmer  for  use  on  a  farm  for  farming 
purposes  is  not  exempt  from  the 
October  1,  1993,  floor  stocks  tax. 
However,  the  farmer  would  be  eligible 
to  claim  an  income  tax  credit  for  an 
amount  equal  to  the  tax  under  sections 
34  and  6420. 

(2)  Diesel  fuel.  The  October  1. 1993, 
floor  stocks  tax  does  not  apply  to  diesel 
fuel  held  exclusively  for  an  exempt  use. 
In  determining  whether  diesel  fuel  is 
held  exclusively  for  an  exempt  use.  the 
following  rules  in  paragraphs  {a)(2)  (i) 
through  (iv)  of  this  section  apply: 

(i)  An  exempt  use,  with  respect  to 
diesel  fuel,  is  any  use  of  die.sel  fuel 
(other  than  use  in  producing  a  diesel 
fuel/alcohol  mixture  or  as  fuel  in  a 
diesel-powered  train)  that  is  described 
in  section  6427  and  that  entitles  the 
ultimate  purchaser  to  a  credit  or 
payment  equal  to  the  tax  imposed  by 
section  4091.  Thus,  for  example,  exempt 
uses  of  diesel  fuel  include  use  other 
than  as  a  fuel  in  a  diesel-powered 
highway  vehicle  (as  defined  in 
§48.4041-8(b)(4)  of  this  chapter),  use  on 
a  farm  for  farming  purposes,  exclusive 
use  by  a  State  or  local  government  or 
nonprofit  educational  organization,  and 
use  in  an  off-highway  business  use. 

(ii)  Diesel  fuel  held  for  use  in  a  diesel- 
powered  train  is  not  exempt  from  the 
October  1, 1993,  floor  stocks  tax  under 
this  paragraph  (a)(2)  unless  the  hjel  is 


held  by  a  State  or  local  government. 
Thus,  the  exemptions  for  use  other  than 
as  fuel  in  a  diesel-powered  highway 
vehicle  and  off-highway  business  use  do 
not  apply  to  fuel  used  in  a  diesel- 
powered  train.  See  section  6427(1)(3)  as 
amended  by  section  13241  of  the  Act. 

(iii)  Die.sel  fuel  is  held  exclusively  for 
an  exempt  use  only  if  the  person  that 
holds  the  fuel  at  the  first  moment  of 
October  1, 1993,  actually  uses  the  diesel 
fuel  in  an  exempt  use. 

(iv)  Diesel  fuel  is  not  held  exclusively 
for  an  exempt  use  if,  at  the  first  moment 
of  October  1,  1993,  the  diesel  fuel  is 
held  for  resale  (including  resale  to  a 
person  that  will  use  the  diesel  fuel  in  an 
exempt  use).  Thus,  for  example,  diesel 
fuel  held  by  a  retailer  for  sale  to  a 
construction  company  for  use  in  the 
construction  company's  off-road 
machinery  is  not  exempt  from  the 
October  1,  1993,  floor  stocks  tax. 
However,  the  construction  company 
would  be  eligible  to  claim  a  credit  or 
payment  equal  to  the  tax  under  section 
6427. 

(3)  Aviation  fuel.  The  October  1,  1993, 
floor  stocks  tax  does  not  apply  to 
aviation  fuel  held  exclusively  for  an 
exempt  use.  In  determining  whether 
aviation  fuel  is  held  exclusively  for  an 
exempt  use,  the  following  rules  in 
paragraphs  (a)(3)  (i)  through  (iii)  of  this 
section  apply: 

(i)  An  exempt  use.  with  respect  to 
aviation  fuel,  is  any  use  of  aviation  fuel 
that  is  described  in  section  6427  and 
that  entitles  the  ultimate  purchaser  to  a 
credit  or  payment  equal  to  the  tax 
imposed  by  section  4091.  Thus,  for 
example,  exempt  use  of  aviation  fuel 
includes  any  use  on  a  farm  for  farming 
purposes,  exclusive  use  by  a  State  or 
local  government  or  nonprofit 
educational  organization,  and  use  other 
than  use  as  a  fuel  in  an  aircraft  in 
noncommercial  aviation  (as  defined  in 
section  4041(c)). 

(ii)  Aviation  fuel  is  held  exclusively 
for  an  exempt  use  only  if  the  person  that 
holds  the  aviation  fuel  at  the  first 
moment  of  October  1. 1993,  actually 
uses  the  aviation  fuel  in  an  exempt  use. 

(iii)  Aviation  fuel  is  not  held 
exclusively  for  an  exempt  use  if.  at  the 
first  moment  of  October  1,  1993,  the 
aviation  fuel  is  held  for  resale 
(including  resale  to  a  person  that  will 
use  the  aviation  fuel  in  an  exempt  use). 
Thus,  for  example,  aviation  fuel  held  by 
a  fixed-base  ojjerator  for  sale  to  an 
airline  for  use  in  commercial  aviation  is 
not  exempt  from  the  October  1,  1993, 
floor  stocks  tax.  However,  the  airline 
would  be  eligible  to  claim  a  credit  or 
payment  equal  to  the  tax  under  section 
6427. 


(b)  Exception  for  gasoline  or  diesel 
fuel  held  in  vehicle  fuel  supply  tank. 
The  October  1, 1993,  floor  stocks  tax 
does  not  apply  to  gasoline  or  diesel  fuel 
held  at  the  first  moment  of  October  1, 
1993,  in  the  fuel  supply  tank  of  a  motor 
vehicle  (as  defined  in  §  48.4041-8(c)  of 
this  chapter)  or  motorboat.  This 
exception  does  not  apply  to  fuel  held  in 
the  fuel  supply  tank  of  a  train  or  an 
aircraft. 

(c)  Exception  for  certain  amounts  of 
/ue/— {1)  In  general.  The  October  1. 
1993,  floor  stocks  tax  does  not  apply 
to — 

(i)  Gasoline  that  a  person  holds  at  the 
first  moment  of  October  1, 1993,  if  the 
aggrega'e  amount  of  gasoline  held  by 
that  person  at  that  moment  does  not 
exceed  4,000  gallons;  and 

(ii)  Diesel  fuel  or  aviation  fuel  that  a 
person  holds  at  the  first  moment  of 
October  1, 1993,  if  the  aggregate  amount 
of  diesel  fuel  or  the  aggregate  amount  of 
aviation  fuel  held  by  that  person  at  that 
moment  does  not  exceed  2,000  gallons. 

(2)  Additional  rules— {i)  Coordination 
viith  other  exemptions.  In  determining 
the  aggregate  amount  of  gasoline,  diesel 
fuel,  or  aviation  fuel  held  by  a  person 
at  the  first  moment  of  October  1, 1993. 
there  is  excluded  the  amount  of 
gasoline,  diesel  fuel,  or  aviation  fuel 
exempt  from  the  October  1, 1993,  floor 
stocks  tax  by  rea.son  of  paragraph  (a)  of 
this  section  (relating  to  fuel  held  for 
exempt  uses),  or  paragraph  (b)  of  this 
section  (relating  to  gasoline  and  diesel 
fuel  held  in  the  fuel  supply  tank  of  a 
motor  vehicle  or  motorboat). 

(ii)  All  amounts  held  suh/ect  to  tax  if 
threshold  ixceeded.  The  October  1. 
1993,  floor  stocks  tax  applies  to  all 
amounts  of  gasoline,  diesel  fuel,  or 
aviation  fuel  (as  the  case  may  be)  held 
by  a  person  (and  not  exempt  from  tax 
under  paragraph  (a)  or  (b)  of  this 
section)  if  the  aggregate  amount  of  fuel 
held  by  the  person  at  the  first  moment 
of  Odober  1.  1993,  exceeds  4,000 
gallons  in  the  case  of  gasoline  or  2,000 
gallons  in  the  case  of  diesel  fuel  or 
aviation  fuel. 

(iii)  Controlled  groups.  A  member  of 
a  controlled  group  (as  defined  in  §47.3- 
2)  holds  more  than  4,000  gallons  of 
gasoline  if  the  aggregate  amount  of  all 
gasoline  held  by  ail  members  of  the 
controlled  group  exceeds  4,000  gallons. 
A  member  of  a  controlled  group  holds 
more  than  2,000  gallons  of  diesel  fuel  or 
aviation  fuel  if  the  aggregate  amount  of 
all  diesel  fuel  or  aviation  fuel,  as  the 
case  may  be,  held  by  all  members  of  the 
controlled  group  exceeds  2,000  gallons. 
(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  On  Octol)er  1. 1993,  .\  holds 
10.000  gallons  of  gasoline.  6.000  gallons  of 
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which  are  held  exclusively  for  use  on  a  farm 
for  {arming  purposes.  The  remaining  4,000 
gallons  are  held  for  use  in  A's  highway 
vehicles.  A  is  not  a  member  of  a  controlled 
group.  A  is  not  liable  for  the  floor  stocks  tax 
on  any  of  the  10,000  gallons  because  the 
aggregate  amount  of  Kiel  held  by  A  for  uses 
other  than  exempt  uses  does  not  exceed 
4,000  gallons. 

Example 2.  On  October  1. 1993,  B  holds 
1,900  gallons  of  diesel  fuel  and  3.900  gallons 
of  gasoline.  B  is  not  a  member  of  a  controlled 
group.  B  is  not  liable  for  the  floor  stocks  tax 
on  diesel  fuel  because  B's  holdings  of  diesel 
fuel  do  not  exceed  2,000  gallons.  B  is  not 
liable  for  the  floor  stocks  tax  on  gasoline 
t)ecause  B's  holdings  of  gasoline  do  not 
exceed  4,000  gallons. 

Example  3.  On  October  1 ,  1993,  C  holds 
4.100  gallons  of  gasoline  for  resale  at  a 
service  station.  C  is  liable  for  a  floor  stocks 
tax  of  $176.30  (4,100  X  $.043)  on  that 
gasoline. 

S  47.3-6    Requirements  with  respect  to 
payment  and  return  for  ttie  Octot)er  1, 1993, 
floor  stodcs  tax. 

(a)  Payment  of  tax.  The  October  1, 
1993,  floor  stocks  tax  is  to  be  paid 
without  assessment  or  notice  on  or 
before  November  30, 1993. 

(b)  Filing  of  returns — (1)  Form  720. 
Every  person  liable  for  the  October  1. 
1993.  floor  stocks  tax  must  make  a 
return  of  the  tax  on  Form  720,  Quarterly 
Federal  Excise  Tax  Return.  The  return  is 
to  be  prepared  and  filed  in  accordance 
with  the  instructions  relating  to  the 
return. 

(2)  Time  for  filing— (i)  In  general.  The 
Form  720  required  by  paragraph  (b)(1) 
of  this  section  must  be  filed  on  or  before 
November  30,  1993,  and  is  a  return  for 
the  third  calendar  quarter  of  1993.  A 
first  return  reporting  only  the  October  1 , 
1993,  floor  stocks  tax  is  also  a  final 
return  and  therefore,  in  accordance  with 
the  in.structions  to  Form  720,  the  box  for 
"final  return"  must  be  marked. 

(ii)  Return  reporting  other  taxes.  A 
person  must  file  only  one  Form  720  for 
a  quarter.  If  a  person  is  required  under 
part  40  of  this  chapter  to  file  Form  720 
for  the  third  calendar  quarter  of  1993  for 
other  excise  taxes  earlier  than  November 
30.  1993,  that  person  files  a  single  Form 
720  for  the  quarter  on  or  before 
November  30,  1993.  This  paragraph 
(b)(2)(ii)  does  not  extend  the  time  for 
making  deposits  or  paying  any  e.xcise 
tax. 

§  47.3-6    Imposition  o(  the  January  1 . 1 994, 
floor  stocks  tax  on  diesel  fuel  held  on 
January  1, 1994. 

(a)  Fuel  subject  to  tax.  Section  13243 
of  the  Act  imposes  a  floor  stocks  tax  on 
diesel  fuel  held  at  the  first  moment  of 
January  1,  1994,  by  any  person  if— 

(1)  No  tax  was  imposed  on  the  diesel 
fuel  under  section  4041(a)  or  4091  as  in 
effect  on  December  31, 1993:  and 


(2)  Tax  would  have  been  imposed  by 
section  4081,  as  amended  by  section 
13242  of  the  Act,  on  any  prior  removal, 
entry,  or  sale  of  the  diesel  fuel  had 
section  4081  applied  to  the  diesel  fuel 
for  periods  before  January  1, 1994. 

(b)  Pate  of  tax.  The  rate  of  the  January 
1, 1994,  floor  stocks  tax  is  24.4  cents  per 
gallon. 

(c)  Person  liable  for  tax.  The  person 
liable  for  tax  on  any  diesel  fuel  subject 
to  the  January  1, 1994,  floor  stocks  tax 
is  the  wholesale  distributor  or  other 
registered  producer,  recreational  boat 
operator,  or  other  person  that  holds  the 
fuel  al  the  first  moment  of  January  1, 
1994.  Fuel  is  held  by  a  person  if  the 
person  has  title  to  the  fuel  (whether  or 
not  delivery  to  that  person  has  been 
mad^  at  such  time,  as  determined 
under  applicable  local  law. 

§  47.3>7    Exception  to  the  January  1 , 1 994, 
floor  atoclcs  tax. 

(a)  In  general.  The  January  1, 1994, 
floor  stocks  tax  does  not  apply  to  diesel 
fuel  held  exclusively  for  an  exempt  use. 
In  determining  whether  diesel  fuel  is 
held  exclusively  for  an  exempt  use,  the 
following  rules  apply: 

(1)  An  exempt  use,  with  respeci  to 
diesel  fuel,  is  any  use  of  diesel  fuel 
(other  than  in  producing  a  diesel  fuel/ 
alcohol  mixture  or  as  fuel  in  a  diesel- 
powered  train)  that  is  described  in 
.section  6427  (as  in  effect  on  January  1. 
1994)  and  that  would  entitle  the 
ultimate  purchaser  to  a  credit  or 
payment  equal  to  any  lax  imposed  by 
section  4081  (as  in  effect  on  such  date). 
Thus,  for  example,  exempt  uses  of 
diesel  fuel  include  use  other  than  as  a 
fuel  in  a  diesel-powered  highway 
vehicle  (as  defined  in  §48.4041-8(h)(4) 
of  this  chapter),  use  on  a  farm  for 
farming  purposes,  exclusive  use  by  a 
State  or  local  government  or  nonprofit 
educational  organization,  and  use  in  an 
off-highway  business  use. 

(2)  Diesel  fuel  held  for  use  in  a  diesel- 
povverod  train  is  not  exempt  from  the 
ianuar\'  1,  1994,  floor  stocks  tax  under 
paragraph  (a)(1)  of  this  section  unless 
the  fuel  is  held  by  a  State  or  local 
government.  Thus,  the  exemptions  for 
use  other  than  as  fuel  in  a  diesel- 
powered  highway  vehicle  and  off- 
highway  business  use  do  not  apply  to     " 
fuel  used  in  a  diesel-powered  train.  For 
t;ircunnstances  in  which  diesel  fuel  held 
for  use  in  a  diesel-powered  train  may  be 
exempt  from  the  January-  1,  1994.  floor 
stocks  tax.  see  paragraph  (b)  of  this 
section  (relating  to  the  exemption  for 
d>ed  fuel)  and  «r47.3-f>(a)(l).  which 
exempts  fuel  that  was  previously  taxed 
under  section  4041(a)  or  4091  (as  in 
effecton  December  31. 1993). 


(3)  Diesel  fuel  is  held  exclusively  for 
an  exempt  use  only  if  the  person  that 
holds  the  fuel  at  the  first  moment  of 
January  1, 1994,  actually  uses  the  diesel 
fuel  in  an  exempt  use. 

(4)  Diesel  hief  is  not  held  exclusively 
for  an  exempt  use  if,  at  the  first  moment 
of  January  1, 1994,  the  diesel  fuel  is 
held  for  resale  (including  resale  to  a 
person  that  will  use  the  diesel  fuel  in  an 
exempt  use).  Thus,  for  example,  except 
in  the  case  of  dyed  fuel  described  in 
paragraph  (b)  of  this  section,  diesel  fuel 
held  by  a  heating  oil  retailer  for  sale  for 
use  as  home  heating  oil  is  not  exempt 
from  the  January  1, 1994,  floor  stocks 
tax.  However,  a  homeowner  who  uses 
the  fuel  for  heating  purposes  would  be 
eligible  to  claim  a  credit  or  may  be 
eligible  for  a  payment  equal  to  the  tax 
under  section  6427. 

(b)  Exception  for  dyed  fuel.  The 
January  1, 1994,  floor  stocks  tax  does 
not  apply  to  diesel  fuel  that  satisfies  the 
dyeing  reqifirements  of  §  48.4082-lT(b) 
of  this  chapter  by  March  31, 1994,  or  by 
the  time  the  fuel  is  sold  by  the  person 
holding  the  fuel  at  the  first  moment  of 
January  1, 1994,  whichever  is  earlier. 
Thus,  for  example,  diesel  fuel  held  by 
a  heating  oil  retailer  for  sale  for  use  as 
home  heating  oil  is  exempt  from  the 
January  1, 1994,  floor  stocks  tax  if  the 
retailer  or  another  person  has  dyed  the 
fuel  and  the  fuel  satisfies  the 
requirements  of  §  48.4082-lT{b)  of  this 
chapter. 

§  47.3-6    Requirements  with  respect  to 
payment  and  return  for  the  January  1, 1994, 
floor  stocks  tax. 

(a)  Payment  of  tax.  The  January  1, 
1994,  floor  stocks  tax  is  to  be  paid 
without  assessment  or  notice  on  or 
before  July  31, 1994. 

(b)  Filing  of  returns — (1)  Form  720. 
Every  person  liable  for  the  January  1, 
1994,  floor  stocks  tax  must  make  a 
return  of  the  tax  on  Form  720,  Quarterly 
Federal  Excise  Tax  Return.  The  return  is 
to  be  prepared  and  filed  in  accordance 
with  the  instructions  relating  to  the 
return. 

(2)  Time  for  filing — (i)  In  general.  The 
Form  720  required  by  paragraph  (b)(1) 
of  this  section  must  be  filed  on  or  before 
July  31,  1994,  and  is  a  return  for  the 
second  calendar  quarter  of  1994.  A  first 
return  reporting  only  January  1, 1994, 
floor  stocks  tax  is  also  a  final  return  and 
therefore,  in  accordance  with  the 
instructions  to  Form  720,  the  box  for 
"final  return"  must  be  marked. 

(ii)  Return  reporting  other  taxes.  A 
person  must  file  only  one  Form  720  for 
a  quarter.  If  a  person  is  required  under 
part  40  of  this  chapter  to  file  Form  720 
for  the  second  calendar  quarter  of  1994 
for  other  excise  taxes  on  or  before 
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August  31, 1994.  that  person  files  a 
single  Form  720  for  the  quarter  on  or 
before  August  31. 1994.  This  paragraph 
(b)(2)(ii)  does  not  extend  the  time  for 
making  deposits  or  paying  any  excise 
tax. 

§  47.3-8  Imposition  of  the  October  1 , 1 995, 
f ioor  stocics  tax  on  commercial  aviation  fuel 
lieid  on  October  1, 1995. 

(a)  Fuel  subject  to  tax.  Section  13245 
of  the  Act  imposes  a  floor  stocks  tax  on 
commercial  aviation  fuel  on  which  tax 
was  imposed  under  section  4091  before 
October  1, 1995,  and  which  is  held  on 
the  first  moment  of  that  date  by  any 
person.  Tax  is  imposed  under  section 
4091. even  if  imposed  only  at  the 
Leaking  Underground  Storage  Tank 
Trust  Fund  financing  rate  under  that 
section. 

(b)  Rate  of  tax.  The  rate  of  the  October 
1, 1995.  finor  stocks  tax  is  4.3  cents  per 
gallon. 

(c)  Person  liable  for  tax.  The  person 
liable  for  tax  on  any  commercial 
aviation  fuel  subject  to  the  October  1, 
1995,  floor  stocks  tax  is  the  person  that 
holds  the  commercial  aviation  fuel  at 
the  first  moment  of  October  1,  1995. 
Fuel  is  held  by  a  person  if  the  person 
has  title  to  the  fuel  (whether  or  not 
deliver>'  to  that  person  has  been  made) 
at  such  time,  as  determined  under 
applicable  local  law. 

§47.3-10    Exceptions  to  the  October  1, 
1995,  floor  stocks  tax. 

(a)  Exception  for  commercial  aviation 
fuel  held  for  use  as  supplies  for  vessels 
oraircraft.  The  October  1, 1995,  floor 
stocks  tax  does  not  apply  to  commercial 
aviation  fuel  held  exclusively  for  use  as 
supplies  for  vessels  or  aircraft  within 
the  meaning  of  section  4221(d)(3).  In 
determining  whether  commercial 
aviation  fuel  is  held  exclusively  for  such 
use,  the  following  rules  in  paragraphs 
(a)  (1)  and  (2)  of  this  section  apply: 

(1)  Commercial  aviation  fuel  is  held 
exclusively  for  use  as  supplies  for 
vessels  or  aircraft  only  if  the  person  that 
holds  the  commercial  aviation  fuel  at 
the  first  moment  of  October  1,  1995, 
actually  uses  the  aviation  fuel  in  that 
exempt  use. 

(2)  Commercial  aviation  fuel  is  not 
held  exclusively  for  use  as  supplies  for 
vessels  or  aircraft  if,  at  the  first  moment 
of  October  1, 1995,  the  commercial 
aviation  fuel  is  held  for  resale 
(including  resale  to  a  person  that  will 
use  the  aviation  fuel  as  supplies  for 
vessels  or  aircraft).  Thus,  for  example, 
commercial  aviation  fuel  held  by  a  fixed 
base  operator  for  sale  to  an  airline  for 
use  in  foreign  trade  is  not  exempt  from 
the  October  1, 1995,  floor  stocks  tax. 
However,  the  airline  would  be  eligible 


to  claim  a  credit  or  payment  equal  to  the 
tax  under  section  6427. 

(b)  Exception  for  certain  amounts  of 
fuel—{l)  In  general.  The  October  1. 
1995,  floor  stocks  tax  does  not  apply  to 
commercial  aviation  fuel  that  a  person 
holds  at  the  first  moment  of  October  1, 
1995,  if  the  aggregate  amount  of 
commercial  aviation  fuel  held  by  that 
person  at  that  moment  does  not  exceed 
2,000  gallons. 

(2)  Additional  rules  relating  to  the 
2,000  gallon  exception — (i) 
Coordination  with  other  exemptions.  In 
determining  the  aggregate  amount  of 
commercial  aviation  fuel  held  by  a 
person  at  the  first  moment  of  October  1, 
1995,  there  is  to  be  excluded  the  amount 
of  commercial  aviation  fuel  exempt 
from  the  October  1, 1995,  floor  stocks 
tax  by  reason  of  paragraph  (a)  of  this 
section  (relating  to  fuel  held  for  an 
exempt  use). 

(ii)  All  amounts  held  sub,f'ct  to  tax  if 
threshold  exceeded.  The  October  1. 
1995,  floor  stocks  tax  applies  to  all 
amounts  of  commercial  aviation  fuel 
held  by  a  person  (and  not  exempt  ft-om 
tax  under  paragraph  (a)  of  this  section) 
if  the  aggregate  amount  of  commercial . 
aviation  fuel  held  by  the  person  at  the 
first  moment  of  October  1, 1995. 
exceeds  2,000  gallons. 

(iii)  Controlled  groups.  A  member  of 
a  controlled  group  (as  defined  in  §47.3- 
2)  holds  more  than  2,000  gallons  of 
commercial  aviation  fuel  if  the  aggregate 
amount  of  all  commercial  aviation  fuel 
held  by  all  members  of  the  controlled 
group  exceeds  2,000  gallons. 

(3)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph  (b): 

Example.  D.  E,  and  F  are  members  of  the 
same  controlled  group.  On  October  1. 1995, 
D  holds  2.000  gallons  of  commercial  aviation 
fuel.  E  holds  1 .500  gallons  of  commercial 
aviation  fuel,  and  F  holds  500  gallons  of 
commercial  aviation  fuel.  None  of  the 
commercial  aviation  fuel  is  held  for  an 
exempt  use.  Because  the  aggregate  amount 
held  by  all  members  of  the  group  is  4.000 
gallons,  which  exceeds  2.000  gallons,  all 
commercial  aviation  fuel  held  by  each 
member  is  subject  to  the  floor  stocks  tax. 
Thus.  D  is  liable  for  tax  of  S86.00 
(2,000x5.043).  E  is  liable  for  tax  of  S64.50 
(1,500x5.043).  and  F  is  liable  for  tax  of  521.50 
(500x5.043). 

5  47.3-1 1    Requirements  with  r«sp«ct  to 
payment  and  return  for  the  October  1, 1995, 
floor  stocks  tax. 

ta)  Payment  of  tax.  The  October  1, 
1995,  floor  stocks  tax  is  to  be  paid 
without  assessment  or  notice  on  or 
before  April  30,  1996. 

(b)  Filing  of  returns— {1)  Form  720. 
Every  person  liable  for  the  October  1. 
1995,  floor  stocks  tax  must  make  a 
return  of  the  tax  on  Form  720,  Quarterly 


Federal  Excise  Tax  Return.  The  return  is 
to  be  prepared  and  filed  in  accordance 
with  the  instructions  relating  to  the 
return. 

(2)  Time  for  filing— {\)  In  general.  The 
Form  720  required  by  paragraph  (b)(1) 
of  this  section  must  be  filed  on  or  before 
April  30, 1996,  and  is  a  return  for  the 
first  calendar  quarter  of  1996.  A  first 
return  reporting  only  October  1. 1995, 
floor  stocks  tax  is  also  a  final  return  and 
therefore,  in  accordance  with  the 
instructions  to  Form  720,  the  box  for 
"final  return"  must  be  marked. 

(ii)  Return  reporting  other  taxes.  A 
person  must  file  only  one  Form  720  for 
a  quarter.  If  a  person  is  required  under 
part  40  of  this  chapter  to  file  Form  720 
for  the  first  calendar  quarter  of  1996  for 
other  excise  taxes  on  or  before  May  31, 
1996,  that  person  files  a  single  Form  720 
for  the  quarter  on  or  before  May  31, 
1996.  This  paragraph  (b)12)(ii)  does  not 
extend  the  time  for  making  deposits  or 
paying  any  excise  tax. 

PART  48— MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Par.  2.  The  authority  citation  for  part 
48  is  amended  by  adding  the  following 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  I!  S.C.  7805  *  *  * 

Section  48.4221-3(e)  also  issued 
under  26  U.S.C.  4221(a). 

Section  48.6416(b)(2)-2(b)  also  issued 
under  26  U.S.C.  6416(b). 

*  •        •        *        • 

Par.  3.  Section  48.4221-3  is  amended 
by  adding  paragraph  (e)  to  read  as 
follows: 

§48.4221-3    Tax-free  sale  of  arttetes  for 
export,  or  for  resale  by  the  purchaser  to  a 
second  purchaser  for  export 

•  •        •        •        » 

(e)  Vaccines.  The  exemption  provided 
by  section  4221(a)(2)  applies  after 
August  10.  1993,  to  the  tax  imposed  on 
vaccines  by  section  4131,  but  only  if— 

(1)  The  vaccine  is  sold  by  the 
manufacturer  after  August  10.  1993;  and 

(2)  In  the  case  of  vaccine  sold  to.  or 
sold  for  resale  to,  the  United  States  or 
any  of  its  agencies  or  instrumentalities, 
the  United  States  or  such  agency  or 
instrumentality  notifies  the 
manufacturer  that  the  vaccine  is 
intended  for  uses  other  than  the 
vaccination  of  persons  described  in  42 
U.S.C.  300aa-ll(c)(l)(B)(i)(n)  (relating 
to  certain  U.S.  citizens  who  are 
vaccinated  outside  the  United  States). 

Par.  4.  Section  48.6416(b)(2)-2  is  amended 
by: 

1.  Redesignating  the  text  of  paragraph 
(b)  following  the  heading  as  paragraph 
(b)(1). 
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2.  Adding  a  heading  to  paragraph 
(b)(1). 

3.  Revising  the  first  sentence  of 
paragraph  (b)(1). 

4.  Adding  paragraph  (b)(2). 

5.  The  revisions  and  additions  read  as 
follows: 

f48.M16<bM2)-2    ExportaUons,  uses, 
sales,  and  resales  Included. 


(b)  Exportation  of  tax-paid  articles— 
(1)  In  general.  Subject  to  the  limitations 
of  section  6416(b)(2)  and  paragraph 
-(b)(2)  of  this  section,  tax  paid  under 
chapter  31  or  32  on  the  sale  of  any 
article  will  be  considered  to  be  an 
overpayment  under  section 
6416(b)(2)(A)  if  the  article  is  exported 
by  any  person.  *  *  • 

(2)  Rule  for  exportation  of  vaccines. 
Paragraph  (b)(1)  of  this  section  applies 
to  tax  paid  under  section  4131  on  the 
sale  of  a  vaccine,  but  only  if  the  sale  by 
the  manufacturer  occurs  after  August 
10, 1993,  and,  in  the  case  of  vaccine 
sold  to  the  United  States  or  any  of  its 
agencies  or  instrumentalities,  the 
condition  of  §48.4221-3(e)(2)  is 
satisfied. 


Mafgaict  MUaer  RichardMm, 

Commissioner  of  Internal  Revenue. 

Approved:  July  21, 1994. 
LcsUe  Samueb, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  94-20222  Filed  8-19-94;  8:45  am) 
BiujNQ  coot  4no-ei-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[TX-4»-1-6S07;  FRL-M22-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  Vehicle  Inspection  and 
Maintenance  Programs 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rub. 

SUMMARY:  The  EPA  is  talcing  action  to 
approve  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
Inspection  and  Maintenance  (I/M)  State 
Implementation  Plan  (SIP),  which 
includes  a  SIP  narrative  entitled 
"Revisions  to  the  State  Implementation 
Plan  (SIP)  for  the  Control  of  Ozone  Air 
Pollution — Inspection/Maintenance  SIP 
for  Dallas/Fort  Worth,  El  Paso, 
Beaumont/Port  Arthur,  and  Houston/ 
Galveston  Ozone  Nonattainment  Areas," 


and  Regulation  IV,  31  TAG  114.3, 
entitled  "Vehicle  Emissions  Inspection 
and  Maintenance  Program,"  as  a 
revision  to  the  Texas  SIP  for  ozone  in 
all  four  nonattainment  areas  and  carbon 
monoxide  in  El  Paso.  On  November  12, 
1993,  and  on  March  9, 1994,  Texas 
submitted  SIP  revision  requests  to  the 
EPA  to  satisfy  the  requirements  of 
sections  182fb)(4)  and  182(c)(3)  of  the 
Clean  Air  Act  as  amended  in  1990 
(CAA),  42  U.S.C.  7511a(b)(4)  and 
7511a(c)(3)  and  Federal  I/M  rule  40  CFR 
Part  51  subpart  S.  These  SIP  revisions 
will  require  vehicle  owners  to  comply 
with  the  Texas  I/M  program  in  the  four 
Texas  ozone  nonattainment  areas 
classified  as  moderate  or  worse  which 
includes  EI  Paso  also  classified  as 
nonattainment  area  for  carbon 
monoxide.  This  revision  applies  to  the 
Texas  Counties  of  Brazoria,  Chambers, 
Collin,  Dallas,  Denton,  El  Paso,  Fort 
Bend,  Galveston,  Harris,  Jefferson, 
Liberty.  Montgomery,  Orange,  Tarrant, 
and  Waller.  On  May  18, 1994  (59  FR 
25867).  the  EPA  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  for  the 
State  of  Texas.  The  NPR  proposed 
approval  of  the  Texas  I/M  SIP  submitted 
by4ha  State.  No  public  comments  were 
received  on  the  NPR;  therefore,  the  EPA 
is  publishing  this  final  action. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  September  21, 1994. 
ADDRESSES:  Copies  of  the  State's 
submittals  and  the  EPA's  technical 
support  document  (TSD)  are  available 
for  public  review  at  U.S.  Environmental 
Protection  Agency  Region  6,  (6T-AP). 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733.  Also,  Texas" 
submittal  is  available  at  the  TNRCC, 
Mobile  Source  Division.  I/M  Section, 
P.O.  Box  13087,  Austin,  Texas  78711- 
3087.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
Dffice  at  least  24  hours  before  the 
visiting  day. 

In  addition,  a  copy  of  today's  revision 
to  the  Texas  SIP  is  also  available  for 
inspection  at:  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Davis  at  (214)  655-7584. 

SUPPLEMENTARY  INFORMATION: 

Backhand 

The  Clean  Air  Act,  as  amended  in 
1990,  requires  States  to  make  changes  to 
improve  existing  I/M  programs  or 
implement  new  ones.  Section 
182(aX2)(B)  required  any  ozone 
nonattainment  area  which  has  been 
classified  as  "marginal"  (pursuant  to 


section  181(a)  of  the  CAA)  or  worse 
with  an  existing  I/M  program  that  was 
part  of  a  SIP,  or  any  area  that  was 
required  by  the  1977  Amendments  to 
the  CAA  to  have  an  I/M  program,  to 
immediately  submit  a  Sff  revision  to 
bring  the  program  up  to  the  level 
required  in  past  EPA  guidance  or  to 
what  had  been  committed  to  previously 
in  the  SIP,  whichever  was  more 
stringent.  All  carbon  monoxide 
nonattainment  areas  were  also  subject  to 
this  requirement  to  improve  existing  or 
previously  required  programs  to  this 
level. 

In  addition,  all  ozone  nonattainment 
areas  classified  as  moderate  or  worse 
must  implement  a  basic  or  an  enhanced 
I/M  program  depending  upon  its 
classification,  regardless  of  previous 
requirements.  In  addition.  Congress 
directed  the  EPA  in  section  lB2(a)(2)(B) 
to  publish  updated  guidance  for  State  1/ 
M  programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  States  were  to  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  CAA  to  have  an  I/M 
program.  Ozone  nonattainment  areas 
classified  as  "serious"  or  worse  with 
populations  of  200,000  or  more,  and  CO 
nonattainment  areas  with  design  values 
above  12.7  parts  per  million  (ppm.)  and 
populations  of  200,000  or  more,  and 
metropolitan  statistical  areas  with 
populations  of  100,000  or  more  in  the 
northeast  ozone  transport  region  were 
required  to  meet  EPA  guidance  for 
enhanced  I/M  programs. 

The  EPA  has  designated  four  areas  as 
ozone  nonattainment  in  the  State  of 
Texas.  The  Houston/Galveston  ozone 
nonattainment  area  is  classified  as 
severe  and  contains  the  following  eight 
counties:  Brazoria,  Chambers,  Fort 
Bend,  Galveston,  Harris,  Liberty, 
Montgomery,  and  Waller.  The 
Beaumont/Port  Arthur  ozone 
nonattainment  area  is  classified  as 
serious  and  contains  the  following  three 
counties:  Hardin,  Jefferson,  and  Orange. 
The  1980  population  of  the  Beaumont/ 
Port  Arthur  area  was  less  than  200,000. 
The  El  Paso  ozone  nonattainment  area  is 
classified  as  serious  and  contains  the 
county  of  El  Paso.  The  Dallas/Fort 
Worth  ozone  nonattainment  area  is 
classified  as  moderate  and  contains  the 
following  four  counties:  Collin,  Dallas, 
Denton,  and  Tarrant.  The  designations 
lor  ozone  were  published  in  the  Federal 
Register  (FR)  on  November  6, 1991,  and 
November  30, 1992,  and  have  been 
codified  in  the  Code  of  Federal 
Regulations  (CFR).  See  56  FR  56694 
(November  6, 1991)  and  57  FR  56762 
(November  30, 1992),  codified  at  40  CFR 
sections  81.300-81.437.  In  addition,  a 
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segment  of  El  Paso  Texas  has  been 
designated  nonattainment  for  carbon 
monoxide  (CO)  and  classified  as 
moderate  with  a  design  value  below 
12.7  ppm.,  under  sections  107(d)(4)(A) 
and  186(a)  of  the  CAA.  See  56  FR  56694 
(November  6. 1991)  and  57  FR  13498 
and  13529  (April  16. 1992).  Based  on 
these  nonattainment  designations  and 
populations,  basic  I/M  programs  are 
required  in  the  Beaumont/Port  Arthur 
and  Dallas/Fort  Worth  urbanized  areas, 
while  enhanced  I/M  programs  are 
required  in  the  El  Paso  and  Houston/ 
Galveston  urbanized  areas. 

Respop-ie  to  Comments 

On  M  ,v  18. 1994  (59  FR  25867).  the 
EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Texas.  The  NPR  proposed  approval  of 
the  Texas  I/M  SIP  submitted  by  the 
State.  No  pubhc  comments  were 
received  on  the  NPR. 

Final  Action 

By  this  action,  the  EPA  is  approving 
this  submittal.  The  EPA  has  reviewed 
the  State  submittal  against  the  statutory 
requirements  and  for  consistency  with 
the  EPA  regulations  and  finds  it  to  be 
acceptable.  The  rationale  for  the  EPA's 
action  is  explained  in  the  NPR  and  will 
not  be  restated  here. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  forrevision  to  a  SIP  shall  be 
considered  in  light  of  specific  technical, 
economical,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

As  noted  elsewhere  in  this  action,  the 
EPA  received  no  adverse  public 
comment  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  from  Table  1 
to  Table  3  under  the  processing 
procedures  published  in  the  FR  on 
January  19, 1989  (54  FR  2214).  and 
revisions  to  these  procedures  issued  on 
October  4,  1993.  in  an  EPA 
memorandum  entitled  "Changes  to  State 
Implementation  Plan  (SIP)  Tables." 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  FR  on  January  19,  1989 
(54  FR  2214-2225),  as  revised  by  an 
October  4, 1993,  memorandum  from 
Michael  H.  Shapiro,  Acting  Assistant 
Administrator  for  Air  and  Radiation. 
The  Office  of  Management  and  Budget 
has  exempted  this  action  from  E.O. 
12866  review. 


Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requiremen's  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
{Union  Electric  Co.  v.  U.S.  E.PA    427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Pari  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Nitrogen  dioxide.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Note— Incorporation  by  reference  of  the 
SIP  for  the  State  of  Texas  was  approved  by 
the  Director  of  the  FR  on  July  1,  1982. 

Dated:  July  19,  1994. 
Joe  D.  Winkle, 
Acting  Regional  Administrator 

40  CFR  Part  52  is  amended  as  follows: 


PART  52— {AMENDED] 

1.  The  Authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(87)  to  read  as 
follows: 

§  52.2270    tdentiftcatJon  of  plan. 
•         •         •         •         « 

(r)  •   *   • 

(87)  A  revision  to  the  Texas  SIP  to 
include  revisions  to  Texas  Regulation 
IV.  31  TAC  §  114.3— Vehicle  Emis.sions 
Inspection  and  Maintenance  Program, 
adopted  by  the  State  on  November  10,  ' 


1993,  and  February  16.  1994, 
regulations  effective  December  8, 1993. 
and  revisions  to  Texas  Department  of  ' 
Transportation.  Chapter  17.  Vehicle 
Titles  and  Registration— Vehicle 
Emissions  Verification  System,  43  TAC 
§  17.80,  adopted  by  the  State  on  October 
28. 1993.  effective  November  22,  1993, 
and  submitted  by  the  Governor  by  cover 
letters  dated  November  12, 1993  and 
March  9,  1994. 

(i)  Incorporation  by  reference. 

(A)  House  Bill  1969  an  act  relating  to 
motor  vehicle  registration,  inspections 
and  providing  penalties  amending: 

(bisections  382.037  and  382.038  of 
the  Texas  Health  and  Safety  Code; 

(2)  Section  2  Chapter  88.  General 
Laws.  Acts  of  the  41st  Ugislature.  2nd 
Called  Session.  1929  (Article  6675a-2. 
Vernon's  Texas  Civil  Statutes); 

(3)  Title  116,  Articles  6675b-4, 
6675b-4A,  and  5675b-iB; 

(4)  Section  141(d),  and  section  142(h) 
Uniform  Act  Regulating  Traffic  on 
Highways  (Article  6701d,  Vernon's  Qvil 
Statutes); 

(5)  Section  4.202,  County  Road  and 
Bridge  Act  (Article  6702-1.  Vernon's 
Texas  Civil  Statutes)  signed  by  the 
Governor  on  June  8, 1993.  and  effective 
August  30. 1993. 

(B)  Texas  Health  and  Safety  Code 
(Vernon  1990),  the  Texas  Clean  Air  Act 
sections  382.017,  382.037,  382.038,  and 
382.039  effective  September  1,  1991. 

(C)  Revisions  to  Texas  Regulation  IV. 
31  TAC  §  114.3— Vehicle  Emissions 
Inspection  and  Maintenance  Program, 
effective  December  8.  1993. 

(D)  Order  No.  93-23,  as  adopted 
November  10,  1993,  and  Order  No.  94- 
02  as  adopted  February  16,  1994. 

(E)  Texas  Civil  Statutes,  Articles 
6675a-l  to  6675b-2  and  6687-1. 
(Vernon  1993). 

(F)  Revisions  to  Texas  Department  of 
Transportation,  Chapter  17.  Vehicle 
Titles  and  Registration— Vehicle 
Emissions  Verification  System,  43  TAC 
§  17.80,  effective  November  22,  1993. 

(ii)  Additional  materials. 

(A)  SIP  narrative  plan  entitled 
"Revisions  to  the  State  Implementation 
Plan  (SIP)  for  the  Control  of  Ozone  Air 

Pollution— Inspection/Maintenance  SIP 
for  Dallas/Fort  Worth,  El  Paso, 
Boaumont/Port  Arthur,  and  Houston/ 
Galveston  Ozone  Nonattainment  Areas," 
submitted  to  the  EPA  on  November  12. 
1993.  and  on  March  9. 1994  addressing 
by  section:  8(a)(1)  Applicabilitv,  8(a)(2) 
Adequate  Tools  and  Resources'.  8(a)(3) 
I/M  Periormanc-e  Standards,  8(a)(4) 
Network  Type  and  Program  Evaluation. 
e(a)(5)  Test  Frequency  and 
Convenience,  8(a)(6)  Vehicle  coverage, 
8(a)(7)  Test  Proct'dures  and  Standards 
and  Test  Equipment.  8(a)(8)  Qualify 
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Control,  8(a)(9)  Quality  Assurance, 
8(a)(10)  Waivers  and  Compliance  Via 
Diagnostic  Inspection,  8(a)(ll)  Motorist 
Compliance  Enforcement,  8(a)(12) 
Motorist  Compliance  Enforcement 
Program  Oversight,  8(a)(13} 
Enforcement  Against  Contractors, 
Stations  and  Inspectors,  8(a)(l4) 
Compliance  with  Recall  Notices. 
8(a)(15)  Data  Collection,  8(a)(16)  Data 
Analysis  and  Reporting,  8(a)(17) 
Inspector  Training  and  Licensing  or 
Certification.  8(a)(18)  Public 
Information,  8(a)(19)  Consumer 
Protection  Provisions.  8(a)(20) 
Improving  Repair  Effectiveness.  8(a)(21) 
On-Road  Testing,  8(a)(22)  State 
Implementation  Plan  Submission  and 
Appendices. 

(B)  Letter  dated  May  4, 1994,  horn 
John  Hall,  Chairman  of  the  Texas 
Natural  Resource  Conservation 
Commission  to  the  EPA,  clarifying  the 
State's  intent  regarding  its  Executive 
Director's  exemption  policy  and  repair 
effiactiveness  program. 

[FR  Doc  94-20475  Filed  8-19-94;  8:45  am] 
WUMQCOOE  mo  50  P 


40CFRPart350 

[OPPTS-400089:  FRL-4907-6] 

Notice  of  Change  of  Address  for 
Sulxnisslon  of  Trade  Secrecy  Claims 
and  Petitions  Requesting  Disclosure  of 
Chemical  Identities  Under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  This  notice  announces  the 
new  mailing  address  to  be  used  by 
facilities  when  submitting  trade  secrecy 
claims  to  EPA  under  sections  303(d)(2) 
and  (d)(3),  311,  312.  and  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (also  known 
as  Title  m).  The  new  address  is  also  to 
be  used  by  petitioners  when  submitting 
petitions  requesting  disclosure  of 
chemical  identities  claimed  trade  secret 
by  facilities  on  reports  filed  under 
sections  303(d)(2)  and  (d)(3).  311.  312. 
and  313  of  Title  in. 

DATES:  This  change  is  effective  August 
15,  1994, 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Sellers.  Project  Officer.  Title  III 
Reporting  Center.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Telephone: 
202-260-3587. 


SUPPLEMENTARY  INFORMATION:  Beginning 
immediately,  the  maiUng  address  for 
submitting  the  above-mentioned 
Emergency  Planning  and  Community 
Right-to-Know  information  to  EPA  will 
change  from  Title  III  Reporting  Center, 
Environmental  Protection  Agency,  P.O. 
Box  23779,  Washington,  DC  20026- 
3779,  to:  EPCRA  Reporting  Center, 
Environmental  Protection  Agency,  P.O 
Box  3348.  Merrifield,  VA  22116-3348, 
Attn:— — .  The  attention  line  should 
indicate  whether  the  enclosed 
information  is  subject  to  section  303, 
311.  312.  or  313.  This  change  in  mailing 
is  beirfg  made  to  facilitate  the  receipt 
and  processing  of  the  above-mentioned 
information  by  EPA. 

Dated:  August  15. 1994. 
Linda  A.  Travers, 

Director.  Information  Management  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  350  is 
amended  as  follows: 

PART  350— {AMENDED] 

1.  The  authority  citation  for  part  350 
continues  to  read  as  follows: 

Autliority:  U.S.C  11042  and  11043. 

2.  Section  350.16  is  revised  to  read  as 
follov\r$: 

§350.16    Address  to  send  trade  secrecy 
claims  and  petitions  requesting  disclosure. 

All  claims  of  trade  secrecy  under 
sections  303(d)(2)  and  (d)(3),  311,  312, 
and  313  and  all  public  petitions 
requesting  disclosure  of  chemical 
identities  claimed  as  trade  secret  should 
be  sent  to  the  following  address:  EPCRA 
Reporting  Center,  Environmental 
Protection  Agency,  P.O.  Box  3348, 
Merrifield.  VA  22116-3348.  Attn: . 

[FR  Doc.  94-20555  Filed  8-19-94;  8:45  am] 

BILLING  CODE  85eO-SO-f 


40  CFR  Part  372 
[OPPT$-400088;  FRL-4904-6] 

Hydrogen  Sulfide;  liAethyl  H/lercaptan; 
Toxic  Chemicals  Release  Reporting; 
Community  Right-to-Know;  Stay  of 
Reporting  Requirements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Administrative  stay. 

SUMMARY:  EPA  is  today  announcing  an 
Administrative  Stay  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  (EPCRA)  section  313  toxic 
chemical  release  reporting  requirements 
for  hydrogen  sulfide  (CAS  No.  7783-06- 
4)  and  methyl  mercaptan  (CAS  No.  74- 
93-1).  These  two  chemicals  were  added 


to  the  40  CFR  part  372  Subpart  D  list  of 
toxic  chemicals  in  a  final  rule  published 
in  the  Federal  Register  of  December  1, 
1993.  The  effect  of  this  stay  is  to  defer 
reporting  on  these  two  chemicals  while 
the  Agency  reviews  new  data  and 
information  made  available  subsequent 
to  the  promulgation  of  the  final  rule. 
The  Agency  will  make  this  information 
available  for  public  comment,  in  a 
forthcoming  Federal  Register  notice  and 
will  also  at  that  time  seek  public 
comment  on  whether  the  Agency  should 
propose  to  delete  one  or  boUi  of  these 
chemicals  from  the  EPCRA  section  313 
list  of  toxic  chemicals.  After  evaluating 
the  information  and  public  comments 
the  Agency  will  either  propose  to  delete 
one  or  both  of  these  chemicals  or  will 
reaffirm  its  original  findings  and 
dissolve  this  Administrative  Stay. 
Today's  action  has  no  effect  on  any 
aspect  of  EPCRA  section  313  toxic 
chemical  release  reporting  other  than 
hydrogen  sulfide  and  methyl  mercaptan. 

EFFECTIVE  DATE:  August  22, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Project  Manager,  202-260- 
9592.  for  specific  information  on  this 
action.  For  general  information  on 
EPCRA  section  313,  contact  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline.  Environmental 
Protection  Agency,  Mail  Code  5101, 401 
M  St..  SW.,  Washington.  DC  20460.  Toll 
free:  1-800-535-0202,  in  Virginia  and 
Alaska:  703-412-9877  or  Toll  free  TDD: 
1-800-553-7672. 

SUPPI.EMENTARY  INFORMATION: 

I.  Introduction 

Section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986,  42  U.S.C.  11023 
(EPCRA)  requires  certain  facilities 
manufacturing,  processing,  or  otherwise 
using  listed  toxic  chemicals  to  report 
their  environmental  releases  of  such 
chemicals  annually.  Beginning  with  the 
1991  reporting  year,  such  facilities  also 
must  report  pollution  prevention  and 
recycling  data  for  such  chemicals, 
pursuant  to  section  6607  of  the 
Pollution  Prevention  Act  (42  U.S.C. 
13106).  Section  313  established  an 
initial  list  of  toxic  chemicals  that  was 
comprised  of  more  than  300  chemicals 
and  20  chemical  categories.  Section 
313(d)  authorizes  EPA  to  add  or  delete 
chemicals  from  the  list,  and  sets  fortli 
criteria  for  these  actions.  Under  section 
313(e).  any  person  may  petition  EPA  to 
add  chemicals  to  or  delete  chemicals 
from  the  list.  EPA  has  added  and 
deleted  chemicals  from  the  original 
statutory  list. 
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II.  Background 

In  the  Federal  Register  of  December  1. 
1993  (58  PR  63500),  the  Agency 
published  a  final  rule  adding  21 
chemicals  and  2  chemical  categories  to 
the  Emergency  Planning  and 
Community  Right-to-Know  Act  (EPCRA) 
section  313  list  of  toxic  chemicals.  The 
December  1993  Federal  Register 
document  was  a  result  of  a  petition 
submitted  to  the  Agency  by  the  Natural 
Resources  Defense  Council  and  the 
Governor  of  New  York.  The  petition 
asked  the  Agency  to  add  80  chemicals 
and  2  chemical  categories  to  the  EPCRA 
section  313  list  of  toxic  chemicals.  EPA 
proposed  to  grant  this  petition  in  part  in 
a  notice  of  proposed  rulemaking 
(NPRM)  published  in  the  Federal 
Register  of  September  8. 1992  (57  FR 
41020).  In  the  final  rule,  EPA  added  to 
the  EPCRA  section  313  list  of  toxic 
chemicals  21  chemicals  and  2  chemical 
categories.  Included  among  the  21 
chemicals  and  2  chemical  categories  in 
the  December  1993  final  rule  were 
hydrogen  sulfide  and  methyl  mercaptan. 
The  Agency  found  that  hydrogen  sulfide 
met  the  section  313(d)(2)(B)  criteria  for 
cancer  or  other  chronic  human  toxicity 
and  the  section  313(d)(2)(C)  criteria  for 
environmental  toxicity.  EPA  found  that 
methyl  mercaptan  met  the  section 
313(d)(2)(B)  criteria  for  cancer  or  other 
chronic  human  toxicity. 

III.  Basis  for  Administrative  Stay 

A.  Cherview 

Since  the  promulgation  of  the  final 
rule  adding  hydrogen  sulfide  and 
methyl  mercaptan  to  the  list  of  toxic 
chemicals,  additional  information 
concerning  these  chemicals  has  been 
brought  to  the  Agency's  attention.  The 
Agency  has  also  learned  that  some 
members  of  the  regulated  community 
are  concerned  that  the  basis  for  the 
Agency's  final  action  on  these  chemicals 
was  inadequately  described  in  the 
rulemaking  record.  Furthermore,  these 
members  of  the  regulated  community 
have  charged  that  the  Agency  violated 
various  requirements  of  the 
Administrative  Procedure  Act  in 
promulgating  the  final  listings  of 
hydrogen  sulfide  and  methyl  mercaptan. 
These  issues  are  summarized  below. 
The  Agency  feels  that  it  is  important 
and  appropriate  to  administratively  stay 
the  effectiveness  of  the  listing  of  these 
two  chemicals  while  giving  the  public 
an  opportunity  to  comment  on  these 
issues  and  the  additional  information, 
as  well  as  to  comment  on  whether  the 
Agency's  initial  determination  that  both 
hydrogen  sulfide  and  methyl  mercaptan 
satisfy  the  section  313(d)  criteria  for 
addition  to  the  list  of  toxic  chemicals. 


To  that  end,  in  conjunction  with  this 
Administrative  Stay,  the  Agency  will  be 
issuing  a  forthcoming  Federal  Register 
notice  which  will  seek  comment  on  the 
Agency's  initial  determination  for  these 
two  chemicals,  the  additional 
information  which  has  been  brought  to 
the  Agency's  attention,  procedural 
issues  concerning  the  initial  final  rule, 
and  generally,  comments  (and  any 
supporting  data)  on  whether  the  Agency 
should  either  propose  to  delete  one  or 
both  of  the  chemicals  or  affirm  its  initial 
determination  and  dissolve  today's 
Administrative  Stay. 

Under  the  final  rule,  reporting  for 
hydrogen  sulfide  and  methyl  mercaptan 
are  required  beginning  with  activities 
during  the  1994  calendar  year,  with  the 
first  reports  due  on  July  1,  1995. 
Because  of  the  controversy  surrounding 
the  listing  of  these  two  chemicals  and 
the  decision  to  issue  this  Administrative 
Stay,  EPA  finds  it  unnecessary  and 
inappropriate  to  subject  facilities,  some 
of  whom  may  be  subject  to  section  313 
reporting  for  the  first  time  because  of 
the  listing  of  hydrogen  sulfide  or  methyl 
mercaptan,  to  the  burden  of  collecting 
release  information  and  preparing  to  file 
Toxic  Release  Inventory  (TRI)  Form  R 
reports  for  the  1994  reporting  year. 
Therefore,  pending  a  decision  by  the 
Agency  of  whether  to  propose  to  delete 
one  or  both  of  the  chemicals  or  to  affirm 
its  final  rule  determination,  the 
effectiveness  of  the  listing  of  these  two 
chemicals  on  the  list  of  toxic  chemicals 
is  administratively  stayed.  EPA's 
decision  will  be  made  promptly  after 
consideration  of  pubUc  comment 
submitted  on  the  pending  Federal 
Register  notice. 

B.  Substantive  and  Procedural  Issues 
Surrounding  Final  EPCRA  Section  313 
Listing 

Although  the  Agency  will  soon  be 
issuing  a  separate  Federal  Register 
notice  and  seeking  public  comment,  the 
following  is  a  brief  summary  of  the 
issues  and  new  information  related  to 
hydrogen  sulfide  and  methyl  mercaptan 
which  support  this  Administrative  Stay. 
In  addition,  a  brief  discussion  of  the  use 
of  exposure  analysis  under  section  313 
listing  determinations  also  follows.  This 
is  another  issue  the  Agency  will  be 
presenting  in  the  upcoming  Federal 
Register  notice. 

1.  Hydrogen  sulfide.  Concern  has  been 
expressed  that  the  Agency  shifted  its 
basis  for  adding  hydrogen  sulfide  to  the 
EPCRA  section  313  list  between  the 
NPRM  and  the  final  rule.  EPA  proposed 
to  list  hydrogen  sulfide  because  it 
exhibited  chronic  human  toxic  effects, 
specifically  citing  respiratory  effects.  In 
the  final  rule,  the  Agency  agreed  with 


commenters  who  argued  that  some  of 
the  respiratory  effects  cited  in  the 
proposal  (inflammation,  edema,  (x;llular 
necrosis,  hyperplasia,  and  exfoliation) 
were  better  characterized  as  acute 
effects  than  as  chronic  effects.  The 
Agency  nonetheless  listed  hydrogen 
sulfide  for  chronic  effects  because  the 
observed  neurotoxic  effects,  such  as 
insomnia,  anxiety,  perceptual  ability 
and  cognitive  impairments  were  chronic 
in  nature.  Although  the  statutory  basis 
for  the  determination  did  not  change, 
the  Agency  cited  chronic  neurotoxic 
effects  in  the  final  rule  and  chronic 
respiratory  effects  in  the  NPRM.  EPA 
recognizes  that,  although  its  ultimate 
finding  remained  unchanged  in  the  final 
rule,  interested  parties  may  disagree 
with  the  Agency's  position  that  the 
information  on  neurotoxicity  supports  a 
finding  under  section  313(d)(2)(B).  EPA 
believes  good  cause  exists  to  issue  this 
Administrative  Stay  to  allow  parties 
time  to  prepare  and'  submit  comment 
and  information  on  this  point.  As  noted 
earlier,  the  pending  Federal  Register 
notice  will  provide  the  mechanism  for 
submitting  any  comments  and  relevant 
information. 

2.  Methyl  mercaptan.  As  with 
hydrogen  sulfide,  concerns  have  been 
raised  about  the  basis  for  listing  methyl 
mercaptan  as  discussed  in  the  NPR,M 
and  in  the  final  rule.  EPA  proposed  to 
list  methyl  mercaptan  because  scientific 
evidence  showed  that  it  exhibited 
chronic  human  toxicity  effects, 
specifically  citing  neurotoxicity.  The 
Agency  affirmed  this  finding  in  the  final 
rule.  Since  the  publication  of  the  final 
rule,  however,  if  has  come  to  the 
Agency's  attention  that  one  of  the 
scientific  sources  relied  upon  by  the 
Agency  in  making  this  determinatinn 
may  have  been  inaccurately  or 
incompletely  summarized  from  the 
original  source. 

In  reviewing  the  available  information 
for  methyl  mercaptan,  EPA  relied  on 
.Sandmeyer,  "Organic  Sulfur 
Compounds."  in  Patty's  Industrial 
Hygiene  and  Toxicology  handbook,  a 
common  chemical  reference  work  (Ref. 
2).  Sandmeyer,  in  turn,  appears  to  have 
relied  on  another  work  by  Kvartovkina 
and  Moerson,  (Ref.  1),  a  1974  work 
published  in  Russian.  When  translated 
(a  translation  of  the  article  will  be 
provided  as  part  of  the  record  for  the 
forthcoming  Federal  Register  notice), 
there  are  a  number  of  additional  factors 
and  limitations  which  may  diminish  the 
usefulness  of  this  study  for  purposes  of 
EPCRA  section  313  listing 
determinations.  For  example,  the 
findings  in  the  original  study  were 
made,  collectively,  for  a  number  of 
chemicals,  one  of  which  was  methyl 
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mercaptan.  These  potential  translation 
and  summary  problems  were  not 
presented  to  EPA  during  the  public 
comment  period,  nor  was  the  Agency 
independently  aware  of  the  original 
Russian  source.  Given  the  Agency's 
longstanding  intent  to  base  its  decisions 
on  sound  science  and  the  potential 
problems  posed  by  the  above 
information.  EPA  believes  good  cause 
exists  to  issue  this  Administrative  Stay 
to  allow  parties  time  to  review  the  full 
information  and  prepare  and  submit 
comment  on  this  point  through  the 
pending  Federal  Register  notice. 

3.  Analysis  of  exposure  to  hydrogen 
sulfide  and  methyl  wercaptan.  Several 
representatives  of  the  regulated 
community  have  expressed  concern 
that,  in  listing  hydrogen  sulfide  and 
methyl  mercaptan,  EPA  was  unclear  in 
its  application  of  the  statutory  criteria. 
Among  other  things,  charges  have  been 
made  that  EPA's  decision  not  to  include 
evidence  of  exposure  in  deciding  to  list 
hydrogen  sulfide  and  methyl  mercaptan 
on  the  basis  of  chronic  human  toxicity 
was  inconsistent  with  past  Agency 
practice.  These  charges  raise  important 
and  potentially  far  reaching  issues  of  the 
Agency's  interpretation  of  its  mandate 
under  the  statute.  . 

EPA  does  not  agree  that  it  has 
inconsistently  approached  the  issue  of 
the  use  of  exposure  analysis  in  EPCRA 
section  313  listings.  However,  many 
members  of  the  regulated  community 
have  expressed  dissatisfaction^  alleging 
that  the  Agency  has  neither  consi.stently 
or  correctly  addressed  the  issue  of 
exposure.  The  Agency  believes  that  a 
consistent  approach  to  the  EPCRA 
section  313  listing  process  is  both 
necessary  and  important  and  that,  given 
the  charges  of  inconsistency  with 
respect  to  exposure  analysis,  the  public 
deserves  an  opportunity  to  be  presented 
with  further  clarification  of  the 
Agency's  position  on  thiF  critical  issue. 
A  more  complete  discussion  of  this 
issue  will  be  provided  in  the  pending 
Federal  Register  notice. 

4.  Legal  authority.  As  described 
above,  the  Agency  believes  that  this 
Administrative  Stay  is  appropriate  and 
in  the  interests  of  justice,  given  the 
allegations  of  procedural  and 
substantive  deficiencies  surrounding  the 
Agency's  listing  of  these  two  chemicals, 
and  the  resulting  controversy  and 
confusion  in  the  regulated  community. 
Although  the  Agency  does  not  regard 
today's  action  as  a  rule,  were  it  to  be 
viewed  as  a  rule,  the  Agency  believes 
that  there  is  good  cause  for  issuing  it 
without  prior  notice  and  opportimity  for 
comment  and  for  making  it  immediately 
effedive.  Under  section  313(a),  facilities 
face  a  current  and  ongoing  obligation  to 


collect  information  about  releases  of 
hydrogen  sulfide  and  methyl  mercaptan. 
Such  activities  are  potentially  quite 
burdensome,  particularly  for  any  facility 
made  subject  to  section  313  reporting 
requirements  for  the  first  time  because 
of  the  listing  of  these  two  chemicals. 
Until  s»ch  time  as  the  issues  described 
in  this  document  are  resolved,  EPA 
believes  that  today's  Administrative 
Stay  is  necessary.  As  stated  above,  EPA 
will  be  issuing  a  notice  in  the  Federal 
Register  to  begin  addressing  these  issues 
and  will  move  with  dispatch  toward 
final  resolution  of  the  status  of  these 
two  chemicals. 

hi  addition,  this  Administrative  Stay 
is  authorized  by  5  U.S.C.  section  705, 
which  provides  that  an  agency  may 
postpone  the  effective  date  of  action 
taken  by  it  when  justice  so  requires, 
pending  judicial  review.  No  petition  for 
review  has  been  formally  filed  as  of  this 
date  with  respect  to  the  listing  of 
hydrogen  sulfide  and  methyl  mercaptan. 
However,  both  the  Chemical 
Manufacturers  Association  and  the 
American  Forest  and  Paper  Association 
have  told  the  Agency  that  unless 
administrative  action  is  taken  to  resolve 
the  issues  outlined  in  today's  document, 
a  prompt  legal  challenge  will  be 
brought.  These  two  organizations 
represent  the  interests  of  a  large  portion 
of  the  facilities  subject  to  .section  313, 
including  those  affected  by  the  listing  of 
hydrogen  sulfide  and  methyl  mercaptan. 
The  Agency  believes  that  rather  than 
going  through  costly  and  potentially 
protracted  litigation,  an  Administrative 
Stay  coupled  with  a  Federal  Register 
notice  and  opportunity  to  comment  is 
both  consistent  with  the  goal  of  the  TRI 
program  to  involve  the  public  in  the 
resolution  of  important  issues  and 
clearly  in  the  interests  of  ju.stice. 
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V.  Effective  Date  of  Administrative  Stay 

This  Administrative  Stay,  which 
applies  only  to  the  listing  of  hydrogen 
sulfide  and  methyl  mercaptan  on  the 
EPCRA  section  313  list  of  toxic 
chemicals  is  effective  August  22, 1994. 


VI.  Paperwoiic  Reduction  Act 

There  are  no  information  collection 
requirements  associated  with  this 
action.  > 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection,  Chemicals. 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements,  and 
Toxic  chemicals. 

Dated:  August  11, 1994. 
Lynn  R.  Goldman. 

Assistant  Administmtor  for  Prevention. 
Pesticides  and  Toxic  Substances. 

T'herefore,  40  CFR  part  372  is 
amended  as  follows: 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

AUTHORITY:  42  U.S.C.  11023  and  11048. 

§372.65  [Amended] 

2.  Section  372.65  is  amended  by 
staying  the  hydrogen  sulfide  and  methyl 
mercaptan  entries  and  all  related  dates 
under  paragraph  (a)  and  under 
paragraph  (b),  staying  the  entries  for 
CAS  Nos.  74-93-1  and  778,3-06-04  and 
all  related  dates. 

[FR  Doc.  94-20556  Filed  8-19-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  435  and  436 

[MB-001-F] 

RIN0938-AA58 

Medicaid  Program;  Eligibility  and 
Coverage  Requirements 

AGENCY:  Health  Care  Financing 
Administration  fHCFA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  withdraws 
regulations  setting  forth  a  mandatory 
budgetary  method  for  determining 
financial  eligibility  for  individuals  who 
are  not  receiving  or  deemed  to  be 
receiving  Federal  cash  assistance  but 
whose  financial  eligibility  for  Medicaid 
is  being  determined  through  the    . 
application  of  financial  criteria  of  the 
Aid  to  Families  with  Dependent 
Children  (AFDC)  program.  These 
regulations  were  previously  issued  as 
part  of  a  final  rule  with  comment  period 
originally  published  On  January  19, 
1993,  and  were  to  be  effective  October 
18,  1994.    . 
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This  final  rule  also  makes  conforming 
technical  changes,  as  a  result  of  this 
withdrawal,  to  the  remainder  of  the 
January  19,  1993,  final  rule  and 
reaffirms  the  August  18, 1994.  effective 
date  of  this  remaining  part. 

These  changes  are  being  made  as  a 
result  of  consideration  of  public 
comments  received. 
EFFECTIVE  DATE:  August  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marines  Svolos,  (410)  966-4451. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  January- 19,  1993  (58  FR  4931),  we 
pubii.shed  in  the  Federal  Register  a  final 
rule  with  comment  period  that  amended 
the  requirements  for  coverage  of  certain 
groups  of  individuals  under  Medicaid 
and  the  requirements  for  determining 
Medii.nc!  eligibility.  Because  the  new 
admii:;  '-aiion  wanted  to  fuliv  review 
the  poiii.ies  in  these  regulations,  on 
February'  19,  1993.  we  published  a 
notice  in  the  Federal  Register  (58  FR 
9120)  delaying  the  effective  dates  and 
compliance  dates  of  the  final  rule  with 
comment  period  for  6  months.  These 
dates  were  extended  for  two  additional 
6-month  periods  in  subsequent  notices 
published  in  the  Federal  Register  on 
August  23,  1993  (58  FR  44457)  and 
February  18,  1994  (59  FR  8138). 

These  n^y-'J^.^u^  incorporated  info 
the  Medicaid  regulations  substantive 
changes  made  in  the  composition  of 
eligibility  groups  of  individuals  and  in 
the  criteria  used  to  determine  their 
financial  eligibility  under  Medicaid. 
The  substantive  changes  wert^  initially 
made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (OBRA  '81), 
Public  Law  97-35,  and  the  Tax  Equity 
and  P'iscal  Responsibility  Act  of  1982 
(TEFRA).  Public  Law  97-248.  and 
further  amended  by  the  Deficit 
Reduction  Act  of  1984  (DRA),  Public 
Law  98-369;  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985 
(COBRA),  Public  Law  99-272;  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA  '86),  Public  Law  99-509; 
the  Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987,  Public 
Law  100-93;  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  "87), 
Public  Law  100-203;  the  Medicare 
C-t'^cfrn^hir  Coverage  Act  of  1988 
(MCCA),  Public  Law  100-360;  the 
Family  Support  Act  of  1988,  Public  Law 
100-485;  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  '89), 
Public  Law  101-239;  and  the  Omnibus 
Budget  Retj)nci nation  Act  of  i990 
(OBRA  90),  Public  Law  101-508.  In 
addition,  the  document  contained 
changes  made  as  a  result  of 


administrative  decisions  to  improve 
program  administration  and  efficiency. 

Basically,  the  January  1993  rule  had 
two  parts  with  different  effective  dates. 
The  first  part  codified  a  number  of 
statutory  changes  dating  as  far  back  as 
1981.  This  part  was  classified  as  a  final 
rule.  As  extended  by  the  subsequent 
notices  to  the  January  1993  publication, 
the  effective  date  for  these  regulations  is 
August  18,  1994. 

The  second  part  of  the  January  1993 
rule  set  forth  a  mandated  budgeting 
method  for  determining  the  financial 
eligibility  of  individuals  who  are  not 
receiving  or  deemed  to  be  receiving 
Federal  cash  assistance  but  whose 
financial  eligibility  for  Medicaid  is 
being  determined  through  application  of 
the  financial  criteria  under  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  (referred  to  as  "AFDC- 
related  non-cash  assistant 
individuals").  This  part  wa.s  classified 
as  a  final  rule  with  comment  period.  As 
extended  by  the  subsequent  notices  to 
the  January  1993  rule,  the  effective  date 
for  this  part  is  October  18,  1994. 

The  budgetary  method  set  forth  in  the 
regulations  was  developed  to  clarify 
contradictory  provisions  in  the  Social 
Security  Act  (the  Act)  that  had  resulted 
in  litigation.  Basically,  title  XIX  of  the 
Act  (section  1902(a)(10))  requires  that 
the  methods  of  the  Federal  cash 
assistance  program  most  closely  related 
to  the  individual's  status  be  used  to 
determine  income  and  resources  for 
purposes  of  Medicaid  eligibility.  At  the 
same  time,  title  XIX  (section 
1902(a)(17)(D))  prohibits  use  of  some  of 
those  same  methods  without  specifying 
what  should  be  used  in  their  place.  That 
is,  section  1902(a)(17)(D)  of  the  Act 
prohibits  the  consideration  of  income 
and  resources  of  family  members  as 
available  to  applicants  and  recipients 
(unless  actually  made  available)  except 
(1)  an  applicant  or  recipient  for  his  or 
her  respective  spouse;  and  (2)  parents 
for  their  children  who  are  either  under 
21  or  who  are  blind  and  disabled 
regardless  of  age.  This  requirement 
became  a  problem  for  AF'DC-related 
non-cash  assistance  cases  when  an 
AFDC  statutory  change  in  1984 
mandated  that  all  family  members  living 
together  be  considered  one  familv  unit 
for  AFDC  eligibility  purposes  and  that 
the  income  and  resources  of  all  family 
members  be  pooled.  As  a  result,  AFDC 
.sometimes  requires  attributing  income 
and  resources  from  persons  other  than 
spouses  or  parents  (siblings, 
stepparents,  grandparents,  legal 
guardians,  and  alien  sponsors)  as 
available  to  the  applicant  or  ret:ipient. 
Use  of  the  AFDC  methods  for  cases 
involving  income  from  persons  other 


than  spouses  or  parents,  however,  is 
contrary  to  section  1902(a)(17)(D)  of  the 
Act. 

Since  1984.  courts  in  a  number  of 
jurisdictions  have  ruled  that  section 

1902(a)(l7)(D)  of  the  Act,  which  limits 
whose  income  and  resources  can  be 
counted  (unless  actually  made 
available),  overrides  section  1902(a)(10) 
of  the  Act.  which  requires  that  the 
AFDC  methods  be  used  to  determine 
Medicaid  eligibility  for  AFDC-related 
non-cash  assistance  cases.  These  rulings 
left  open  the  issue  of  what  method 
should  be  used  uniformly  among  States. 
Currently,  States  are  using  a  variety  of 
methods  for  determining  income  for 
Medicaid  eligibility  purposes. 

In  response  to  our  reque.st  for  public 
comments  on  the  January  1993  rule,  we 
received  many  objections  to  the 
budgeting  method  set  forth  in  the 
regulations.  Specifically,  we  set  forth  in 
the  January  1993  rule  a  prorating 
method  of  determining  eligibility  for 
AFDC-related  non-cash  assistance 
individuals.  Under  this  method, 
individual  members  of  the  Medicaid 
budgetary  unit  would  have  their  income 
and  resource  eligibility  determined 
using  separate  .standards  that  are 
calculated  based  on  proration  of  existing 
standards.  Parents'  countable  income 
and  resources  would  be  prorated 
equally  among  their  dependents  li\ing 
in  the  home,  including  non- 
Supplemental  Security  Income 
dependents  who  may  not  be  members  of 
the  budgetary  unit,  the  fM-oration  would 
also  take  into  account  the  needs  of  the 
parents.  We  also  addressed  how  certain 
types  of  income  would  be  counted  and 
how  certain  types  of  disregards  would 
be  c^ilculated. 

We  received  comments  from  13  States 
and  7  special  interest  groups.  With  one 
exception,  all  of  the  commenters 
objected  to  the  budgeting  method  in     ' 
these  regulations.  These  commenters 
stated  that  the  new  procedure  was  error 
prone  and  unnecessarily  complex.  In 
addition,  they  believed  that  the  required 
system  and  manual  changes  and 
personnel  retraining  would  result  in 
significant  adminLstrative  costs. 

We  considered  these  comments, 
espetially  in  the  light  of  health  care 
reform  legislation.  We  also  worked  with 
the  Medicaid  Kligibility  Technical 
Advisory  Group  (ETAG)  to  develop  an 
acceptable  policy.  The  ETAG  prefers  a 
policy  that  minimizes  the  disruption  of 
current  approaches.  We  also  met  with 
recipient  advot;ates  who  endorse 
allowing  States  a  choice  of  several 
options,  but  strongly  oppose  allowing 
the  budgeting  method  in  !he  referenced 
rtigulation  to  be  one  of  these  options. 
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Consequently,  we  are  withdrawing 
the  regulations  containing  the    ' 
mandatory  budgetary  method  for 
determining  financial  eligibility  for 
AFDC-related  non-cash  assistance 
individuals.  By  doing  this,  we  are 
allowing  States  flexibility,  within  any 
constraints  imposed  by  court  orders  or 
agreements  with  recipient  advocate 
groups,  to  interpret  the  current 
provisions  in  the  law.  That  is,  at  this 
time,  in  the  absence  of  speciflc 
regulatory  guidance  on  the 
methodologies  for  establishing  income 
and  resource  eligibility  for  AFDC- 
related  non-cash  assistance  individuals. 
States  will  be  required  to  use 
methodologies  that  comply  with  the 
statute  and  any  applicable  court  orders. 

II.  Provisions  of  the  Final  Regulation 

As  a  result  of  our  decision  to 
withdraw  the  regulations  that  require 
States  to  use  a  mandatory  budgetary 
method  for  determining  financial 
eligibility  for  AFDC-related  non-cash 
assistance  individuals,  we  are  making 
the  following  changes  to  the  January 
1993  rule: 

•  We  have  withdrawn  §§  435.604. 
435.606.  436.604,  and  436.606.  These 
sections  contained  the  procedures  for 
determining  income  and  resource 
eligibility  for  AFDC-related  non-cash 
assistance  groups. 

•  We  have  removed  and  reserved 
§435.113(b)and§436.111(b)(2).  These 
paragraphs  required  States  to  provide 
Medicaid  to  individuals  denied  AFDC 
because  of  the  involuntary  inclusion  of 
all  eligible  siblings  living  in  the  home 
as  members  of  AFDC  filing  units. 

•  We  have  removed  and  reserved 
§  435.600(b)  and  §  436.600(b).  These 
sections  referred  respectively  to 
§435.604  and  §436.604,  which  have 
been  removed. 

•  We  have  revised  §435.601  and 
§436.601  by  removing  paragraph  (e)  in 
each  section.  These  paragraphs  contain 
criteria  for  exceptions  to  financial 
application  eligibility  methodologies 
and  State  plan  requirements  that  are  no 
longer  applicable.  We  also  have 
corrected  related  cross-references  in 
paragraph  (b)  and  (f)(1)  of  each  section. 

•  We  have  revised  §435.602  by 
removing  and  reserving  paragraph  (d) 
and  §  436.602  by  removing^and 
reserving  paragraph  (c).  These 
paragraphs  contain  requirements  for 
determining  financial  responsibility  of 
relatives  and  other  individuals  for 
AFDC-related  non-cash  assistance 
groups.  We  also  have  corrected  related 
cross-references  m  §§  435.602(a). 
436.602(a).  and  436.602(a)(2). 


The  remainder  of  the  January  1993 
rule  is  unchanged  and  is  effective  on 
August  18. 1994. 

III.  Rqgulatory  Impact  Statement 

We  generally  prepare  a  final 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
Medicaid  providers  as  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  ruial  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act.  we  define 
a  small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  that  is  located 
outside  a  metropolitan  statistical  area. 

This  final  rule  revises  the  January  19, 
1993,  final  rule  with  comment  period. 
We  have  decided  to  withdraw  the 
second  part  of  that  rule  which  basically 
codified  a  mandatory  budgetary  method 
for  determining  financial  eligibility  for 
AFDC-related  non-cash  assistance 
individuals.  We  concluded,  along  with 
a  number  of  other  entities,  that  this 
provision  would  result  in  significant 
administrative  costs.  The  mandatory 
budget  method  has,  therefore,  been 
withdrawn. 

This  final  rule  will  take  effect  on 
August  18, 1994.  We  believe  that  the 
withdrawal  of  the  referenced  regulations 
minimizes  any  unnecessary  burden  on 
the  public,  and  that  the  best  regulatory 
options  have  been  selected.  Further,  we 
believe  that  these  regulations  will  not 
lead  to  increased  costs.  Therefore,  we 
have  determined  that  these  provisions 
will  have  a  negligible  cost  effect  and 
that  a  regulatory  impact  analysis  is  not 
required. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
will  net  result  in  a  significant  economic 
imp'ict  on  a  substantial  nurr.ber  of  small 
entities  and  will  not  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  For 
these  reasons,  we  are  not  preparing 
analyses  for  either  RFA  or  section 
1102(b)  of  the  Act. 

This  final  rule  does  not  contain 
information  collection  requirements; 
fhcrofarc,  it  is  not  subject  to  Office  of 
Management  and  Budget  (OMB)  review 


under  the  Paperwork  Reduction  Act  of 
1980. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  final  rule 
was  reviewed  by  OMB. 

Lists  of  Subjects 

42  CFH  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs — health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-^health. 
Guam,  Medicaid,  Puerto  Rico, 
Supplemental  Security  Income  (SSI). 
Virgin  Islands 

42  CFR  Chapter  IV.  Subchapter  C  is 
amended  as  follows: 

PART  435— EUGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS. 
AND  AMERICAN  SAMOA 

A.  Part  435,  as  published  in  the 
Federal  Register  on  January  19. 1993 
(58  FR  4931),  and  further  amended  to  be 
effective  on  August  18, 1994  or  October 
18, 1994,  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

§435.113    [Amended] 

2.  Section  435.113  is  amended  by 
removing  and  reserving  paragraph  (b). 

§435.600    [Amended] 

3.  Section  435.600  is  amended  by 
removing  and  reserving  paragraph  (b). 

§  435.601    [Amended] 

4.  Section  435.601  is  amended  as 
follows: 

a.  In  paragraph  (b),  the  phrase  "Except 
as  specified  in  paragraphs  (c),  (d),  and 
(e),"  is  revised  to  read  "Except  as 
specified  in  paragraphs  (c)  and  (d),". 

b.  Paragraph  (e)  is  removed  and 
reserved. 

c.  In  paragraph  (f)(1),  the  phrase 
"except  to  the  extent  precluded  by 
§§435.602,  435.604,  and  435.606,"  is 
revised  to  read  "except  to  the  extent 
precluded  in  §435.602,".     . 

§435.602    [Amended] 

5.  Section  435.602  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  phrase 
"Subject  to  the  provisions  of  paragraphs 
(b),  (c).  and  (d)  of  this  section,"  is 
revised  to  read  "Subject  to  the 
provisions  of  paragraphs  (b)  and  {c)  of 
this  section,". 
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b.  Paragraph  (d)  is  removed  and 
reserved. 

§435.604    (Withdrawn] 

6.  Section  435.604  is  withdrawn  and 
the  section  number  is  reser\'ed. 

§435.606    [Withdrawn] 

7.  Section  435.606  is  withdrawn  and 
the  section  number  is  reserved. 

PART  436-ELIGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

B.  Part  436,  as  published  in  the 
Federal  Register  on  January  19,  1993 
(58  FR  ir.Ol).  and  further  amended  to 
become  effective  on  August  18, 1994  or 
October  18, 1994,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1 102  of  the  Social  Security 
j^ct!42U.S.C.  1302). 

§436.111    [Amended] 

2.  Section  436.111  is  amended  by 
removing  and  reserving  paragraph 
(b)(2). 

§436.600    [Amended] 

3.  Section  436.600  is  amended  by 
removing  and  reserving  paragraph  (b). 

§436.601    (Amended] 

4.  Section  436.601  is  amended  as 
follows: 

a.  In  paragraph  (b),  the  phrase  "Except 
as  specified  in  paragraphs  (c),  (d)  and  (e) 
of  this  section,"  is  revised  to  read 

'Except  as  specified  in  paragraphs  (c) 
and  (d)  of  this  section,". 

b.  Paragraph  (e)  is  removed  and 
reserved. 

c.  In  paragraph  (fl(l),  the  phrase 
"except  to  the  extent  precluded  by 
§§436.602,  436.604.  and  436.606,'"  is 
revised  to  read  "except  to  the  extent 
precluded  by  §  436.602,". 

§436.602    [Amended] 

5.  Section  436.602  is  amended  as 
follows: 

a.  In  the  introductory  text  of 
paragraph  (a),  the  phrase  "Subject  to  the 
provisions  of  paragraphs  (b),  (c),  and  (d) 
of  this  section,"  is  revised  to  read 
"Subject  to  the  provisions  of  paragraphs 
(b)  and  (c)  of  this  section,". 

b.  In  paragraph  (a)(2),  the  phrase  ", 
except  as  specified  in  paragraphs  (c)  and 
(d)  of  this  section"  at  the  end  of  the  first 
sentence  is  removed. 

c.  Paragraph  (c)  is  removed  and 
reserved. 

§436.604    [Withdrawn] 

6.  Section  436.604  is  withdrawn  and 
the  section  number  is  reserved. 


§435.606    [Withdrawn] 

7.  Section  436.606  is  withdrawn  and 
the  section  number  is  reserved. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778-Medical  Assistance 
Program) 

Dated:  August  11,  1994. 

Bnice  C  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  August  12,  1994. 
Donna  E.  Shalala, 
Secretary. 

IFR  Doc.  94-20561  Filed  8-18-94:  8:45  am] 
BILUNG  CODE:  412O-01-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 


SUMMARY:  modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  hsted  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  (100-year)  flood 
elevations  are  indicated  on  the 
following  table  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  for  each 
listed  community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SVV., 
Washington.  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  (100-year)  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 


Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  Modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities' 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  (lOO-year)  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

National  Environmental  Policy  Art 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Art 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  fi-om  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (lOO-year)  fiood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibiUty  analysis 
has  been  prepared. 
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Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 


Executive  Order  12778,  Civil  Justice 
Refom 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 


PART  65~{AMENDEO] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  «eq.; 
Reorganization  Plan  Na  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [Amendad] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dati 
pa| 

Bs  and  name  of  news- 
per  wtiere  notice  was 

published 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
fication 

Community 
No. 

Texas:  Denton  (FEMA 

Town  of  Rower  Mound 

Feb. 

18,    1994,   Feb.  25, 
194,     Denton    Record 

The  HonoraWe  Larry 
Lipscomb,  Mayor, 

Jan.  4, 1994  

480777 

Docket  No.  7089). 

a 

hronicle. 

Town  of  Ftower 

Mound.  2121  Tim- 
bers Road.  Flower 
Mound.  Texas 

Texas:  Harris  (FEMA 

City  of  Houston 

Feb. 

ig 

18.    1994,  Feb.  25, 
94,  The  Houston  Post 

75028. 
The  Honorabie  Bob 
Lanier.  Mayor.  City 

Jan.  24,  1994 

480296 

Docket  r^.  7089). 

of  Houston.  P.O. 

Box  1562.  Houston, 

Texas  77251. 

.. 

' 

Texas:  Harris  (FEMA 

C«y  o(  Pasadena 

Feb. 

18,    1994,   Feb.   25. 

Ttie  Honorabte  Johnny 

Jan.  24, 1994  

480307 

Docket  hto.  7089). 

19 

194,  Pasadena  Citizen. 

tsat>elf.  Mayor,  City 
of  Pasadena,  P.O. 

Box  672,  Pasadena. 

Texas  77501. 

Texas:  Bexar  (FEMA 

City  of  San  Antonio 

Feb. 
19 

17.    1994,   Feb.   24, 
S4,  San  Antonio  Ex- 

The  Honorabte  Nelson 
W.  Wolff.  Mayor. 

Feb.  2. 1994 

480045 

Docket  No.  7089). 

P^ 

)ss  News. 

City  of  San  Antonio, 

P.O.  Box  839966, 

San  Antonio,  Texas 

78283-3966. 

Texas:  Denton  (FEMA 

Town  0*  Trophy  Club  ... 

Feb. 

8,    1994,    Feb.    15, 

The  Honorable  Jim 

Jan.  25, 1994  

481606 

Docket  No.  7089). 

1994.  The  Keller  Citizen 

Carter,  Mayor,  Town 

of  Trophy  Club,  100 

Municipai  Drive, 
Trophy  Club.  Texas 
76262. 

(Catalc^  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  12, 1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[FR  Doc  94-20526  Filed  8-19-94:  8:45  ami 
BILUNQ  CODE  tTlfr^S-M 


44  CFR  Part  67 

Final  Flood  Elevation  Detennlnations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  Base  (lOO-yeaj)  flood 
elevations  and  modified  base  (lOO-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
v'lOO-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 


that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
commtinity.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 


Directorate,  500  G  Street,  SW., 
Washington,  DC  20472,  (202)  64&-2756. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Registier. 

This  final  rule  is  issued  in  accordance 
writh  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104. 
and  44  CFR  Part  67. 


Federal  Register  /  Vol.  59.  No.  161  /  Monday.  August  22.  1994  /  Rules  and  Regulations       43055 


FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(bK2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 


§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 


COLORADO 

Frisco  (town),  Summit  County 
(FEMA  Docket  No.  7088) 

No  Name  Creek: 

Approximately  565  feet  down- 
stream o<  "^^eventh  Avenue  .. 

Approximate  V  10  feet  up- 
stream of  Seventti  Avenue  .. 

Approximately  570  feet  up- 
stream of  Seventh  Avenue  .. 

Approximately  1,340  feet  up- 
stream Seventti  Avenue  

Jug  Creek: 

Approximately       1 ,000      feet 

downstream      of      Belford 

•     Street 

Approximately  200  feet  down- 
stream of  Belford  Street 

Approximately  300  feet  down- 
stream of  Belford  Street 

Approximately  1.100  feet  up- 
stream of  Belford  Street 

Meadow  Creek: 

Approximately  360  feet  down- 
stream of  Meadow  Creek 
Drive 

Just  upstream  of  Tenmile 
Drive 

Approximately  140  feet  down- 
stream of  Meadow  Drive 

Approximately  1,160  feet  up- 
stream of  Meadow  Drive 

Tenmile  Creek: 

Approximately  170  feet  down- 
stream of  Summit  Boulevard 

Approximately    390    feet    up- 
stream of  Summit  Boulevard 
.   Approximately   1.210  feet  up- 
stream of  Sunvnit  Boulevard 

Approxinnately  2.050  feet  up- 
stream of  Sunvnit  Boulevard 

Approximately  360  feet  down- 
stream of  the  Main  Street 
Bridge  

Approximately  400  feet  up- 
stream of  tt>e  Main  Street 
Bridge  

Approximately  1,440  feet  up- 
stream of  the  Main  Street 
Bndge  

Approximately  1,565  feet  up- 
stream of  the  Main  Street 
Bridge 

Approximately  700  feet  north 
of  the  intersection  of  Main 

Street  and  Sixth  Avenue 

Miners  Creek: 

Approximately  1,130  feet 
downstream  of  Colorado 
State  Highway  9  .; 

Approximately  270  feet  down- 
stream of  Colorado  State 
Highway  9  


«  Depth  in 

feet  atxjve 

ground. 

'Elevation 

in  feet 

(NGVD) 


•9.058 
•9.062 
•9.067 
•9.082 


•9.039 
•9,053 
•9,057 
•9.071 

•9.029 
•9.041 
•9.052 
•9.067 

•9.109 
•9.026 
•9.040 
•9.051 

•9.099 

•9,109 

•9.122 

•9,124 

«1 

•9,019 
•9.027 


Approximately 

stream   of 

Highway  9  . 
Approximately 

stream    of 

Higtway  9  . 

Maps  are  available  for  Inspec- 
tion at  Town  Hall.  Town  of 
Frisco,  »l  Main  Street,  Fnsco, 
Cotorado. 


290    feet    up- 
Colorado    State 

1,390  feet  up- 
Colorado    State 


Summit  County  (unincor- 
porated areas)  (FEMA 
Docket  No.  7088) 

Blue  River: 

Approximately  880  feet  dowr>- 
stream  of  Sv^an  Mountain 
Road 

Approximately  2,090  feet  up- 
stream of  Swan  Mountain 
Road 

Approximately  5,080  feet  up- 
stream of  Swan  Mountain 
Road 

Approximately  6.920  feet  up- 
stream of  Swan  Mountain 
Road 

Approximately  8.740  feet  up- 
stream of  Swan  Mountain 
Road 

Approximately  7,200  feet 
downstream  of  Cok>rado 
State  Highway  9 

Approximately  5.080  feet 
downstream  of  Colorado 
State  Highway  9 

Approximately  2.860  feet 
downstream  of  Cotorado 
State  Highway  9 

Approximately  340  feet  down- 
stream of  Colorado  State 
Highway  9  

Approximately  1.940  feet  up- 
stream   of   Cotorado    State 

Highway  9  „... 

Snake  River 

Approximately  4,780  feet 
downstream  of  East  Key- 
stone Road 

Approximately  2.840  feet 
downstream  of  East  Key- 
stor>e  Road 

Approximately  460  feet  down- 
stream of  East  Keystone 
Road 

Approximately  2.560  feet  up- 
stream of  East  Keystone 
Road 

Approximately  4,400  feet  up- 
stream   of    East    Keystone 

Road 

Meadow  Creek: 

Approximately  980  feet  up- 
stream of  Dillon  Reservoir  ... 

Approximately  1,600  feet  up- 
stream of  Dillon  Reservoir  ... 

Approximately  2,180  feet  up- 
stream of  Dillon  Reservoir  ... 


#  Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•9.039 


•9.059 


•9.020 
•9,058 
•9,093 
•9.115 
•9,136 
•9.633 
•9.677 
•9,720 
•9.780 
•9,813 

•9252 

•9.271 

'9.295 

•9.330 

•9.350 

•9.020 
•9.023 
•2,025 


I 
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•  Depth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
'Elevation 

. 

in  feet 

- 

(NGVD) 

Approximately  2,580  feet  up- 

stream  of    Colorado    State 

Highway  9  

•9.069 

Approximately  3,420  feet  up- 

stream  of   Colorado    State 

Highway  9 

•9  085 

French  Gulch: 

Approximately    70    feet    up- 

stream  of   Colorado    State 

Highway  9  

•9,490 

Approximately    710    feet    up- 

stream   of    Colorado    State 

t 

Highway  9  

•9  500 

Approximately  3,370  feet  uf>- 

stream    of    Colorado    State 

Highway  9  

•9  606 

Approximately  4,750  feet  up- 

stream  of   Colorado    State 

i 

Highway  9  

•9.662 

North  Fork  Sriake  River 

Approximately  990  feet  down- 

stream of  Montezuma  Road 

•9.326 

Approximately    620    feet    up- 

stream of  Montezuma  Road 

•9,384 

Approximately   1.660  feet  up- 

stream of  Montezuma  Road 

•9.438 

South  Barton  Guk^h: 

Approximately      2,780       feet 

downstream     of     American 

Road 

'9  392  ' 

Approximately  580  feet  down- 

1 

stream  of  American  Road  .... 

•9.460 

Approximately    220    feet    up- 

stream of  A.me"-ztn  TJood  .... 

•9,492  : 

Approximately   1,820  feet  up- 

stream of  American  Road  .... 

•9,590 

Approximately  3,240  feet  up-- 

stream of  American  Road  .... 

•9.719 

Swan  River: 

Approximately    40    feet     up- 

stream   of    the    confluence 

with  Blue  River 

•9,138  i 

Approximately  2,140  feet  up- 

stream   of    the    confluence 

with  Blue  River 

•9,169 

Approximately  3.600  feet  up- 

stream   of    the    confluence 

with  Blue  River 

•9.190 

Approximately  5,300  feet  up- 

stream   of    ttie    confluence 

with  Blue  River 

•9.215 

Approximately  6.280  feet  up- 

stream   of    the    confluence 

with  Blue  River 

•9,229 

Tenmile  Creek  (Atxive  4th  Ave- 

nue): 

Approximately    560    feet    up- 

stream of  U.S.  Route  6 

•9,110 

Approximately   1.500  feet  up- 

i 

strpam  of  U.S.  Route  6 

•9.123 

Miners  Creek: 

Approximately  ICO  feet  down- 

stream of  Pitkin  Street  

•9.040 

Approximately   1  300  feet  up- 

stream of  Pitkin  Street  

•9.068  i 

Approximately  2,430  feet  up- 

stream of  Pitkin  Street  

•9,111    i 

Jug  Creek: 

' 

I 


Source  of  flooding  and  k>cation 


Approximately  300  feet  up- 
stream of  the  confluerx:e 
with  Miners  Creek  

Approximately  1,810  feet  up- 
stream of  the  confluence 
with  Miners  Creek  

Approximately  2.070  feet  up- 
stream   of    the    confluence 

wfch  Miners  Creek  

No  Name  Creek: 

Approximately  1.960  feet  up- 
stream of  the  confluenco 
wth  Jug  Creek  

Maps  are  available  for  Inspec- 
tion at  the  Community  Devel- 
opment Division.  Summit 
County,  120  Lincoln  Street, 
Breokenridge,  Colorado. 

MONTANA 

FoweH  County  (unincorporated 
area)  (FEMA  Docket  No.  7088) 

Little   Blackfoot   River — Garrison 

Reach: 

At  downstream  Limit  of  De- 
taled  Study  at  Northern 
Railroad 

Just  downstream  of  U.S.  High- 
way 10 

Just  upstream  of  U.S.  Highway 
10  

At  ifKtream  Limit  of  Detailed 
Study  approximately  2,500 
feet  upstream  of  U.S.  High- 
way 10 r.... 

Little      Blackfoot      River— Avon 

Reach: 

At  downstream  Limit  of  De- 
taled  Study  approximately 
1.950  feet  downstream  of 
U.S.  Highway  12  

Just  upstream  of  downstream 
crossing  of  U.S.  Highway  12 

ApprDxima'tety  175  feet  dowrv- 
stream  of  upstream  crossing 
of  U.S.  Highway  12  

Just  upstream  of  Burlington 
Northern  Railroad 

At  upstream  Limit  of  Detailed 
Stiidy  approximately  3.250 
feat  upstream  of  U.S.  High- 
way 12 

Little     Blackfoot    River— Elliston 

Reach: 

At  downstream  Limit  of  De- 
taUed  Study  approximately 
6,150  feet  b)elow  the  con- 
fluence at  Elliston  Creek 

Approximately  4,250  leet 
atx)ve  downstream  Limit  of 
DaJailed  Study 

Approximately  1 .750  feet 
below  the  confluence  of 
Elliston  Creek 

Approximately  2,500  feet  up- 
stream of  the  confluence  of 
Elliston  Creek 


«  Depth  in 

feet  above 

ground. 

•Elevatton 

in  feet 

(NGVD) 


•9.046 
•9,069 
•9.068 

•9.080 


•4,345 
•4,347 
•4,353 

•4,360 


•4,656 
•4,669 

•4,710 
•4,716 

•4.725 


•4,979 
•5,008 
•5,009 
•5,040 


Source  of  flootfing  and  location 


Approximately  4.800  feet 
downstream  of  Burlington 
Northem  Railroad 

Just  upstream  of  U.S.  Highway 
12 

At  the  confluence  of  Telegraph 
Creek 

At  Vne  upstream  Limit  of  De- 
tailed Study  approxinrtately 
11.800  feet  above  the  corv 
fluence  of  Telegraph  Creek  . 
Telegraph  Creek: 

At  the  confluence  with  Little 
Blackfoot  River— Elliston 
Reach  

Approximately  10.600  feet  up- 
stream of  the  confluence 
with  Little  Blackfoot  River— 
Elliston  Reach 

Approximatety  12.650  feet  up- 
stream of  tfie  confluence 
with  Little  Blackfoot  River— 
Elliston  Reach  

At  Limit  of  Detailed  Study  ap- 
proximately 16,640  feet 
above  the  confluence  with 
Little      Blackfoot      River— 

Elliston  Reach „ 

Elliston  Creek: 

At  the  confluence  with  Little 
Blackfoot  River— Elliston 
Reach  

Approximatety  1,000  feet  up- 
stream of  the  confluence 
with  Little  Blackfoot  River — 
Elliston  Reach 

Just  downstream  of  the  Bur- 
lington Northem  Railroad 

At  Limit  of  Detailed  Study  ap- 
proximately 2,825  feet  up- 
stream of  U.S.  Highway  12  .. 

Maps  are  available  for  inspec- 
tion at  the  Department  of  Nat- 
ural Resources  and  Consen/a- 
tion,  Floodplain  Management 
Section,  1520  East  Sixth  Ave- 
nue, Helena,  Montana 


NEVADA 


Reno  (city),  Washoe  County 
(FEMA  Docket  No.  7061) 

Dry  Creek/Boynton  Skjugh: 

Just  upstream  of  East 
McCarran  Boulevard 

Just  downstream  of  Peckham 
Lane  

Approximately  600  feet  up- 
stream of  Huffacker  Lane 

At  Panorama  Drive  

Maps  are  available  for  Inspec- 
tlon  at  the  Community  Devel- 
opment Engineering  Depart- 
ment. 450  Sinclair  Street,  Third 
Fkx>r,  Reno.  Nevada. 


*  Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•5.042 
•5,081 
•5.184 

•5.318 

•5,184 

•5,342 

•5,390 

•5.520 

•5,024 

•5,042 
•5,044 

•5,134 


•4,393 

•4,414 

•4,490 
•4,513 


IMI 
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Source  of  flooding  and  location 


Washoe  County  (unincor- 
porated area^  (FEMA 
Docket  No.  7061) 

Dry  Creek/Boynton  Slough: 
Just      upstream      of      East 

McCarran  Boulevard 

Approximately    100    feet    up- 
stream of  Dieringer  Drive 

Approximately  1,400  feet  up- 
stream of  Holcomb  Lane 

Tuckee  River: 
Approximately  1,250  feet  up- 
stream of  Mustang   Rancti 

Road  No.  2 

Approximately  4,500  feet  up- 
stream of  Mustang   Bantih 

Road  No.  1  

Approximately  1.800  feet  up- 
stream of  State  Highway  45 
Maps  are  avallat>le  for  Inspec- 
tion at  the  Washoe  County 
Department  of  Put)lic  Works, 
1001  East  Ninth  Street.  Reno, 
Nevada. 


UTAH 

Bluffdale  (city).  Salt  Lake 
County  (FEMA  Docket  No. 
7088) 

Jordan  River 
Approximately       9,100      feet 
downstream  of  14600  South 

Street 

At  14600  South  Street 

At   Denver   and   Rio   Grande 

■  Western  Railroad  

At  the  Joint  Diversion  Structure 
At  the  Turner  Dam  Diversion 

Structure 

Approximately    900    feet    up- 
stream of  the  Turner  Dam 

Diversion  Structure  

Maps  are  available  for  inspec- 
tion at  the  City  Clerk's  Office, 
City  of  BhjfWale,  14175  South 
Redwood  Road,  Bluffdale, 
Utah. 


Draper  (city).  Salt  Lake  County 
(FEMA  Docket  No.  7068) 

Jordan  River. 
Approximately       7,800      feet 
downstream  of  12300  South 

Street 

At  12300  South  Street 

At  12600  South  Street 

At  the  confluerKe  of  Comer 

Canyon  Creek 

Approximately  4,050  feet  up- 
stream of  the  confluence  of 

Comer  Canyon  Creek 

Maps  are  available  for  inspec- 
tion at  the  City  Engineer's  Of- 
fice. City  of  Draper.  12441 
South,  900  East  Street.  Drap- 
er, Utah. 


«  Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•4,355 
•4.383 

•4,430 
•4.435 

•4,484 
•4,488 


•4,393 
•4,536 
•4,649 


•4,326 


•4,340 
•4,361 


•4,321  I 
•4,331  I 
•4.335 

•4,346  ! 

! 

•4355 


Source  of  flooding  and  kx^tion 


Midvale  (city),  Salt  Lake 
County  (FEMA  Docket  Na 
7088) 

Jordan  River 

Approximately  6j900  feet 
downstream  of  West  Center 
Street 

At  West  Center  Street  

Approximately  1,350  feet  up- 
stream of  West  Center 
Street 

Maps  are  avallat>le  for  inspec- 
tion at  the  City  of  Midvaie,  En- 
gineering Department,  80  East 
Center  Street,  Midvale,  Utah. 


Murray  (city),  Salt  Lake  County 
(FEMA  Docket  No.  7088) 

Jordan  River 

Approximately  3.600  feet 
downstream  of  4500  South 
Street 

At  Brighton  Canal  Diversion  .... 

At  Bullion  Street 

At  6400  South  Street 

Approximately   1,100  feet  up- 
stream of  6400  South  Street 
Big  Cottonwood  Creek: 

Approximately  80  feet  up- 
stream of  the  confluerKe 
with  the  Jordan  River 

Approximately  800  feet  up- 
stream of  the  confluence 
with  the  Jordan  River 

At  500  West  Street 

Approximately    130    feet    up- 
stream of  500  West  Street ... 
Maps  are  avallabte  for  inspec- 
tion  at  the   City   of   Mun-ay, 

Public    Works     Office,     5025 

South  State  Street.  Room  200, 

Mun^y,  Utah. 


Riverton  (city),  Salt  Lake 
County  (FEMA  Docket  No. 
7088) 

Jordan  River 

Approximately      4,650      feet 

-  downstream  of  12400  South 
Street 

At  12400  South  Street 

At  12600  South  Street 

At  ttie  confluence  of  Comer 
Canyon  Creek 

Approximately  4,100  feet  up- 
stream of  tfie  confluence  of 
Comer  Canyon  Creek 

Maps  are  available  for  inspec- 
tion at  ttie  City  Engineering 
Department,  City  of  Riverton, 
949  East.  12400  South  Street. 
(Riverton.  Utah. 


#  Depth  in 

feet  above 

ground. 

•Elevatk)n 

in  feet 

(NGVD) 


•4,276 
•4.286 


•4,288 


•4,242 
•4.246 
•4,262 
•4.273 

•4.276 


•4,243 


•4,243 
•4.245 

•4.246 


Source  of  flooding  and  k>cation 


Salt  Lake  City  (city).  Salt  Lake 
County  (FEMA  Docket  No. 
7088) 

Jordan  River 

At  Surplus  Canal  Diversion 
Structure 

App.'oximately  25  feet  up- 
stream of  21st  South  Street . 

Maps  are  available  for  inspec- 
tion at  the  Public  Utilities  De- 
partment. City  of  Salt  Lake 
City,  1530  South,  West  Tenv 
pie  Street,  Salt  Lake  City, 
Utah. 


Salt  Lake  County  (unincor- 
porated areas)  (FEMA 
Docket  No.  7088) 

Jordan  River: 

At  2100  South  Street 

At  3300  South  Street 

At  3900  South  Street 

At  Taylorsville  Expressway 

At  tfie  Brighton  Canal  Diver- 
sion Stnjcture 

At  the  confluence  with  Little 
Cottonwood  Creek  

At  Salt  Lake  County— City  of 
Murray  IXKirxlary 

Approximately  300  feet  dowrv 
stream  of  7800  South  Street 

Approximately  1,300  feet  up- 
stream of  7800  South  Street 

At  9000  South  Street 

Approximately  2.700  feet  up- 
stream of  9000  South  Street 

Approximately  3,200  feet  up- 
stream of  900  South  Street  . 

Maps  are  available  for  inspec- 
tion at  the  Development  Serv- 
ices Division,  Salt  Lake  Courv 
ty,  2001  South  Street.  No.  N- 
3600,  Salt  Lake  City,  Utah. 


•4,324 
•4.331 
•4,335  I 

•4.346  I 

.       I 

•4.355  ! 


Sandy  City  (city),  Salt  Lake 
County  (FEMA  Docket  No. 
7088) 

Jordan  River 

At  9000  South  Street 

At  ttie  North  Jordan  Canal  Di- 
version   

Approximately  3,125  feet 
above  the  North  Jordan 
Canal  Diversion 

Maps  are  availatite  for  inspec- 
tion at  ttie  City  Engineering 
Department,  City  of  Sandy 
City,  10000  Centennial  Park- 
way. Sandy  City,  Utah. 


Soutli  Jordan  (city).  Salt  Lake 
County  (FEMA  Docket  No. 
7088) 

Jordan  Riven 


♦  Depth  in 

feetatxjve 

ground. 

•Elevation 

in  feet 

(NGVD) 


•4,232 
•4.232 


•4232 
•4.236 
•4.239 
•4,245 

•4.246 

•4.249 

•4.256 

•4285 

•4288 

•4297 

•4,300 
•4,301 


•4.297 

•4.302 

•4,305 
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Source  o(  flooding  arxl  location 


Approximately  350  feet  down- 
stream of  ttie  North  Jordan 
Canal  Diversion 

At  10600  South  Street 

Approximately  6,500  feet  up- 
stream of  the  confluence  of 

Willow  Creek 

Willow  Creek: 

At  the  confluence  with  the  Jor- 
dan River 

Approximately  400  feet  up- 
stream of  the  confluence 
with  tt>e  Jordan  River 

Approximately  1,000  feet  up- 
stream of  the  confluence 
with  the  Jordan  River 

Approximately  2,560  feet  up- 
stream of  the  confluence 
with  trie  Jordan  River 

Maps  are  available  for  inspec- 
tion at  the  Planning  Depart- 
ment, City  of  South  Jordan, 
111755  Redwood  Road,  South 
Jordan,  Utah. 


South  Salt  Lake  (city),  Salt 
Lake  County  (FEMA  Docket 
No.  7088) 

Jordan  River 
Approximately  tOO  feet  down- 
stream of  2100  South  Street 
At  the  confluence  of  Mill  Creek 
At  3300  South  Street 

Maps  are  available  for  inspec- 
tion at  'the  City  Engirteering 
Department.  South  Salt  Lake 
City,  220  East  Morris  Avenue, 
South  Salt  Lake,  Utah. 


Utah  County  (unincorported 
areas)  (FEMA  Docket  No.  7090) 

Spanish  Fork  River. 

At  ttw  confluence  with  Thistle 
and  SoWier  Creeks  

Approximately  1,100  feet 
downstream  of  the  corv 
fluence  with  Thistle  and  Sol- 
dier Creeks  

ThisVe  Creek: 

At  tt»e  corrfluence  with  Spanish 
Fork  River  and  Soklier 
Creek 

Approximately  1,200  feet  up- 
stream of  ttve  confluerKe 
with  Spanish  Fork  River  and 

oOWl©f  OTOQK  

Approximately  2,400  feet  up- 
stream of  the  confluence 
with  Spanish  Fork  River  and 

SoUter  Creek  

SokMer  Creek: 

At  the  confluence  with  Thistle 
Creek  and  Spanish  Fork 
River 

Approximately  1.000  feet  up- 
stream of  U.S.  HIghviray  89  .. 


#  Depth  in 

feet  atxwe 

grourxf. 

•fclevatron 

in  feet 

(NGVD) 


•4,301 
•4.313 


•4.324 


•4,317 


•4.317 


•4,318 


•4,344 


»  Depth  in 

feet  above 

ground. 

'Elevatron 

in  feet 

(NGVD) 


Approximately  4,400  feet  up- 
stream of  the  confluence 
With     Thistle     Creek     and 

Spanish  Fork  River  '5.072 

Maps  are  available  for  inspec- 
tloe  at  the  Utah  County  Engi- 
neering Department,  2855 
South  State  Street,  Provo, 
Utah.     

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated;  August  12, 1994. 
Richagrd  T.  Moore, 

Associate  Director  for  Mitigation. 

[PR  Doc.  94-20525  Filed  8-19-94;  8:45  am) 

BILLIN«  CODE  8718-03-M 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

45  CFR  Part  1801 

Harry  S.  Truman  Scholarship 
Regulations 

,  AGENCY:  Harry  S.  Truman  Scholarship 
4,233  I  Foundation. 
•4,234  i 
•4,235    ACTION:  Final  rule. 


SUMMARY:  The  regulations  governing  the 
annual  scholarship  competition  reflect 
modifications  in  the  program  adopted 
by  the  Harry  S.  Truman  Scholarship 
Foundation  on  August  16, 1994. 
Modifications  were  made  to  clarify  and 
make  explicit  policies  of  the  Foundation 
in  administering  the  Truman 
Scholarship  Program.  Amendments 
provide  for  a  unified  competition  in  the 
junior  year  for  students  from  four-year 
institutions  and  for  transfer  students 
from  two-year  institutions. 


•5,055 


•5,055 


•5,055 


EFFECTIVE  DATE:  September  1,  1994. 

ADDRESSES:  Harry  S.  Truman 
Scholarship  Foundation,  712  Jackson 
Place  NW.,  Washington,  DC  20006. 


FOR  FURTHER  INFORMATION  CONTACT: 
•5,060    Louis  H.  Blair,  (202)  395^831. 

I  SUPPUMENTARY  INFORMATION: 
•c  «^«  i  ^'**  of  Subjects  in  45  CFR  Part  1801 

3,U09   I 

j      Grant  programs — education, 
I  scholarships  and  fellowships. 

•5,055  I      Title  45  of  the  Code  of  Federal 

j  Regulations  is  amended  by  revising  part 
•5,069    1801  to  read  as  follows: 


PART  1801— HARRY  S.  TRUMAN 
SCHOLARSHIP  PROGRAM 

Subpart  A— General 

Sec. 

1801.1  Annual  Truman  Scholarship 
competition. 

1801.2  Truman  Scholars  are  selected  from 
qualified  applicants  from  each  State. 

1801.3  Students  eligible  for  nomination. 

1801.4  Definitions. 

Subpart  8— Nominations 

1801.10  Nomination  by  institution  of  higher 
education. 

1801.11  Annual  nomination. 

1801.12  Institutions  with  more  than  one 
campus. 

1801.13  Two-year  institutions. 

1801.15  Faculty  representative. 

1801.16  Closing  date  for  receipt  of 
nominations. 

1801.17  Contents  of  application. 

Subpart  C— The  Competition 

1801.20  Selection  of  finalists. 

1801.21  Evaluation  criteria. 

1801.22  Interview  of  finalists  with  panel. 

1801.23  Recommendation  by  panel. 

1801.24  Nomination  of  seniors. 

1801.25  Selection  of  Truman  Scholars  by 
the  Foundation. 

Subpart  D— Graduate  Study  and  the  Work 
Experience  Program 

1801.30  Continuation  into  graduate  study. 

1801.31  Approval  of  graduate  study 
programs  by  the  Foundation. 

1801.32  Eligible  colleges  and  degree 
programs. 

1801.33  Public  service  internships  and 
employment  prior  to  graduate  study. 

Subpart  E— Payments  to  FlhaHsts  and 
Scholars 

1801.40 
1801.41 
1801.42 
1801.43 
1801.44 
1801.45 


Travel  Expenses  of  finalists. 
Scholarship  stipends. 
Definition  of  "fee". 
Allowance  for  books. 
Allowance  for  room  and  board. 
Deduction  for  benefits  from  other 


sources. 

Subpart  F— Payment  Conditions  and 
Procedures 

1 801 .  50    Acceptance  of  the  scholarshi  p. 
1 801 .  51    Report  at  the  beginning  of  each 
terra. 

1801.52  Payment  schedule. 

1 801 .53  Postponement  of  payment. 

1801.54  Annual  Report. 

Subpart  G— Duration  of  Scholarship 

1 801 .  60    Renewal  of  scholarship. 

1801.61  Termination  of  scholarship. 

1 801 .62  Recovery  of  scholarship  fiinds. 
Authority:  20  U.S.C.  2001-2012. 

Subpart  A— General 

§  1801.1    Annual  Truman  Scholarship 
competition. 

Each  year,  the  Harry  S.  Truman 
Scholarship  Foundation  carries  out  a 
nationwide  competition  to  select 
students  to  be  Truman  Scholars. 


Federal  Register  /  Vol.  59.  No.  161  /  Monday>  August  22.  1994  /  Rules  and  Regulations 


43059 


§1801.2   Truman  Scholari  are  selected 
from  qualified  applieanta  from  each  State. 

(a)  At  least  one  Truman  Scholar  is 
selected  each  year  from  each  State  in 
which  there  is  a  resident  applicant  who 
meets  eligibility  criteria  in  §§  1801.3 
and  1801.21  and  who  is  recommended 
for  appointment  as  a  Truman  Scholar  as 
provided  in  §  1801.23. 

(b)  As  used  in  this  part.  "State"  means 
each  of  the  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  considered  as  a  single  entity: 
Guam,  the  Virgin  Islands,  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

§  1801.3    Students  eligible  for  nomination. 
A  student  is  eligible  to  be  nominated 
for  a  Truman  Scholarship  if  he  or  she: 

(a)  Is  a  junior  level  student  pursuing 
a  bachelor's  degree  as  a  full-time 
student  at  an  accredited  institution  of 
higher  education  and  will  receive  a 
baccalaureate  degree  the  following 
academic  year;  or,  is  a  senior-level 
student  and  is  a  resident  of  a  state 
which  did  not  have  a  Truman  Scholar 
the  previous  year  (see  §  1801.24); 

(b)  Has  an  undergraduate  field  of 
study  that  permits  admission  to  a 
graduate  program  leading  to  a  career  in 
public  service; 

(c)  Ranks  in  the  upper  quarter  of  his 
or  her  class;  and 

(d)  Is  a  U.S.  citizen,  a  U.S.  national, 
or  a  permanent  resident  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

§1801.4    Definitions 
.    As  used  in  this  part: 

Acodenj/c  yeor  means  the  period  of 
time,  typically  8  or  9  months  in  which 
a  full-time  student  would  normally 
complete  two  semesters,  three  quarters, 
or  the  equivalent. 

Foundation  means  the  Harry  S. 
Truman  Scholarship  Foundation. 

Full-time  student  means  a  student 
who  is  carrying  a  sufficient  number  of 
credit  hours  or  their  equivalent  to 
secure  the  degree  or  certificate  toward 
which  he  or  she  is  working,  in  no  more 
time  than  the  length  of  time  normally 
taken  at  the  institution  of  higher 
education. 

Graduate  study  means  the  courses  of 
study  beyond  the  baccalaureate  level 
which  lead  to  an  advanced  degree. 

Institution  of  higher  education  has  the 
meaning  given  in  section  1201(a)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1141(a)). 

Junior  means  a  student  who  following 
completion  of  the  current  academic  year 
has  one  more  year  of  full-time  course 
work  to  receive  a  baccalaureate  degree. 

President  means  the  principal  official 
responsible  for  the  overall  direction  of 


the  operations  of  an  institution  of  higher 
education. 

Public  service  means  employment  in: 
governments  at  any  level,  the  uniformed 
services,  public  interest  organizations, 
non-governmental  research  and/or 
educational  organizations,  and  non- 
profit organizations  such  as  those  whose 
primary  purposes  are  to  help  needy  or 
disadvantaged  persons  or  to  protect  the 
environment. 

Resident  means  a  person  who  has 
legal  residence  in  the  State,  recognized 
under  State  law.  If  a  question  arises 
concerning  the  State  of  residence,  the 
Foundation  determines,  for  the 
purposes  of  this  program  of  which  State 
the  person  is  a  resident,  taking  into 
account  place  of  registration  to  vote, 
parent's  placer  of  residence,  and 
eligibility  for  "in-State"  tuition  rates  at 
public  institutions  of  higher  education. 

Scholar  means  a  person  who  has  been 
selected  by  the  Foundation  as  a  Truman 
Scholar,  has  accepted  the  Scholarship 
and  agreed  to  the  conditions  of  the 
award,  and  is  eligible  for  Scholarship 
stipend(s). 

Senior  means  the  academic  level 
recognized  by  the  institution  of  higher 
education  as  being  in  the  last  year  of 
study  before  receiving  a  baccalaureate 
degree. 

Sophomore  means  the  academic  level 
recognized  by  the  institution  of  higher 
education  has  having  second  year 
standing. 

Term  means  the  period  which  the 
institution  of  higher  education  uses  to 
divide  its  academic  year;  Semester, 
trimester,  or  quarter. 

Subpart  B— Nominations 

§  1801.10    Nomination  by  institution  of 
higtier  education. 

To  be  considered  in  the  competition 
a  student  must  be  nominated  by  the 
institution  of  higher  education  that  he 
or  she  attends. 

§1801.11    Annual  nomination. 

(a)  Except  as  provided  in 

§§  1801.11(b),  1801.12.  and  1801.24. 
each  institution  of  higher  education  may 
nominate  up  to  three  students  annually. 
Each  nominee  may  have  legal  residence 
in  the  same  State  as  the  institution  or  in 
a  different  State. 

(b)  The  Foundation  may  announce 
each  year  in  its  Bulletin  of  Information 
special  circumstances  under  which  each 
institution  may  nominate  one  or  more 
additional  candidates. 

(c)  To  nominate  a  student  for  the 
competition,  the  President  of  the 
institution  or  the  designated  Faculty 
Representative  must  send  the  student's 
application  to  the  Foundation  in 


accordance  with  §§  1801.16  and 
1801.17. 

1801.12   institutions  with  more  than  on* 
campus. 

If  an  institution  of  higher  education 
has  more  than  one  component 
separately  hsted  in  the  current  edition 
of  the  Directory  of  Postsecondary 
Institutions  pubUshed  by  the  U.S. 
Department  of  Education,  each  may 
nominate  up  to  three  students. 
However,  a  component  that  is  organized 
solely  for  administrative  purposes  and 
has  no  students  may  not  nominate  a 
student. 

§1801.13    Two-year  Institutions. 

If  an  institution  of  higher  education 
does  not  offer  education  beyond  the 
sophomore  level,  the  institution  may 
nominate  only  students  who  have 
completed  their  sophomore  year  and 
have  become  full-time  juniors  at  other 
accredited  institutions  of  higher 
education.  The  Faculty  Representatives 
at  the  two-year  institutions  must 
forward  the  nomination  materials  to  the 
President  or  the  Faculty  Representative 
of  the  four-year  institution  attended  by 
the  nominee  in  sufficient  time  for 
certification  that  the  nominee  is  a  full- 
time  student  with  junior-level  academic 
standing  and  for  transmission  of  the 
nominations  materials  of  transfer 
students  to  the  Foundation  by  the 
closing  date  for  receipt  of  nominations. 

§  1 801 .1 S    Faculty  representative. 

(a)  Each  institution  which  nominates 
a  student  must  give  the  Foundation  the 
name,  business  address,  and  business 
telephone  number  of  a  member  of  the 
faculty  who  will  ser\e  as  liaison 
between  the  institution  and  the 
Foundation. 

(b)  It  is  the  role  of  this  Faculty 
Representative  to  publicize  the  Truman 
Scholarship  on  campus,  solicit 
recommendations  of  potential  nominees 
from  members  of  the  faculty,  and  insure 
that  the  institution's  nominations,  with 
all  required  supporting  documents,  are 
forwarded  to  the  Foundation  as  required 
by  §  1801.16  and  the  current  Bulletin  of 
Information. 

(c)  It  is  the  role  of  the  Faculty 
Representative  or  the  President  at  a 
four-year  institution  to  transmit  to  the 
Foundation  the  nomination  materials  of 
transfer  students  for  receipt  by  the 
stated  deadline.  The  institution  may 
attach  letters  of  endorsement  for  up  to 
three  transfer  students. 

§1801.16    Closing  date  for  receipt  of 
nominations. 

The  Foundation  publishes  an  annual 
notice  in  the  Federal  Register  of  the 
date,  usually  December  2,  by  which 
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time  the  Foundation  must  receive 
nominations  at  the  address  specified  in 
the  nominations  materials  in  order  to  be 
considered  by  the  Foundation. 

§  1801.17  Contents  of  applicatJon. 

(a)  The  Foundation  provides  a  form 
that  must  be  used  as  the  application. 

(b)  Each  application  must  include  the 
following: 

(1)  A  certification  of  nomination  and 
eligibility  signed  by  the  Faculty 
Reoresentative  or  the  President; 

(2)  A  completed  Nomination  and 
Supporting  Information  Form  signed  by 
the  nominee; 

(3)  An  analysis  of  a  public  policy 
issue  written  by  the  nominee; 

(4)  A  current  official  college 
transcript; 

(5)  Four  letters  of  recommendation 
including  one  from  the  Faculty 
Representative  or  President;  and  a 

(6)  Statement  that  the  student  is 
willing  to  participate  in  a  Truman 
Scholars  Leadership  program  sponsored 
by  the  Foundation  and  to  attend  the 
awards  ceremony. 

Subpart  C— The  Competition 

S 1 801 .20    Setection  of  finalists. 

(a)  The  Foundation  selects  finalists 
from  the  students  who  are  nominated. 

§  1801.21    Evaluation  criteria. 

(a)  The  Foundation  selects  finalists 
from  the  students  nominated  primarily 
on  the  basis  of  the  following  criteria: 

(1)  Leadership  abilities  and  potential; 

(2)  Suitability  of  the  nominee's 
proposed  program  of  study  and  its 
appropriateness  for  a  leadership  career 
in  public  service  with  substantial 
impact  on  public  policies; 

(3)  Writing  and  analytic  skills; 

(4)  Academic  perfonnance  and 
potential  to  perform  well  in  graduate 
school;  and 

(5)  Quality  and  extent  of  public  and 
community  service  and  government 
involvement. 

(b)  The  Foundation  selects  finalists 
solely  on  the  basis  of  the  information 
reouired  under  §  1801.17. 

(c)  In  the  event  that  the  Foundation 
determines  that  there  are  less  than  two 
well-qualified  candidates  from  a  state, 
the  Foundation  may  invite  all  four-year 
institutions  that  nominated  candidates 
for  this  competition  to  submit 
additional  nominations  of  candidates 
from  this  state  or  to  revise  and  re-submit 
nominations  of  un.successful  candidates 
from  this  state. 

§  1801.22    Interview  of  finalists  with  panel. 

The  Foundation  invites  each  finalist 
to  an  interview  with  a  regional  review 
panel.  Panels  evaluate  Truman  Finalists 
primarily  on: 


(a)  Leadership  potential  including 
vision,  sensitivity,  and  communications 
skills; 

(b)  Commitment  to  a  career  in 
government  or  elsewhere  in  public 
service;  and 

(g)  Intellectual  strength,  analytical 
abilities,  and  prospects  of  performing 
well  in  graduate  school. 

§  1 801 .23    Recommendation  by  panel. 

(a)  Each  Panel  is  asked  to  recommend 
to  the  Board  of  Trustees  the  name  of  one 
candidate  from  each  state  in  the  region 
to  be  appointed  as  a  Truman  Scholar. 
The  Foundation  may  authorize  each 
region  review  panel  to  recommend 
additional  Scholars  from  the  States  in 
its  region. 

(b)  The  recommendations  are  based 
on  the  material  required  under 

§  1801.17  and,  as  determined  in  the 
interview,  the  panel's  assessment  of 
each  finalist  in  terms  of  criteria 
presented  in  §  1801.22. 

§1801.24    Nomination  of  seniors. 

(a)  In  the  event  that  a  regional  review 
panel  determines  that  none  of  the 
finalists  from  a  state  meet  all  the 
requirements  expected  of  a  Truman 
Scholar,  it  does  not  have  to  provide  a 
recommendation.  The  Foundation  will 
carry  over  the  Scholarship  for  that  state 
making  two  Scholarships  available  the 
succeeding  year.  Seniors  will  be  eligible 
to  participate  the  succeeding  year  as 
well  as  juniors.  Institutions  may 
nominate  up  to  three  seniors  for  this 
extra  Scholarship  in  addition  to  three 
juniors. 

Cb)  If  additional  nominations  are  made 
under  paragraph  (a)  of  this  section,  the 
applications  must  meet  the 
requirements  of  Subpart  B  of  this  part, 
and  are  considered  under  the 
procedures  of  this  subpart. 

§  1 801 .25    Selection  of  Truntan  Scholars  by 
the  Foundation. 

The  Foundation  names  Truman 
Scholars  after  receiving 
recommendations  from  the  regional 
reviaw  panels. 

Subpart  D— Graduate  Study  and  ttie 
Wort  Experience  Program 

§  1801.30    Continuation  into  graduate 
study. 

(a)  The  Foundation  will  not  conduct 
a  new  and  separate  competition  for 
graduate  scholarships,  nor  will  it  add 
new  Truman  Scholars  at  the  graduate 
level. 

(b)  Only  Scholars  who  satisfactorily 
complete  their  undergraduate  education 
and  who  comply  with  §  1801.31  shall  be 
eligible  for  continued  Foundation 


support  for  an  approved  program  of 
graduate  study. 

§  1 801.31    Approval  of  graduate  study 
programs  by  the  Foundation. 

(a)  By  December  1,  Scholars  desiring 
Foundation  support  for  graduate  study 
the  following  academic  year  must 
submit  a  proposed  program  of  graduate 
study  to  the  Foundation  for  approval. 
The  graduate  study  program  proposed 
for  approval  may  differ  from  that 
proposed  by  the  Scholar  when 
nominated  for  a  Truman  Scholarship. 
Factors  to  be  used  by  the  Foundation  in 
considering  approval  include  being 
consistent  with: 

(1)  Field  of  study  initially  proposed  in 
the  Scholar's  Nomination  and 
Supporting  Information  Form; 

(2)  Graduate  school  programs  given 
priority  in  the  current  Bulletin  of 
Information; 

(3)  Undergraduate  educational 
program  and  work  experience  of  the 
Scholar;  and 

(4)  Preparation  specifically  for  a 
career  in  public  service. 

(b)  Foundation  approval  in  writing  of 
the  Scholar's  proposal  is  required  before 
financial  support  is  granted  for  graduate 
work. 

(c)  Scholars  must  include  in  their 
submission  to  the  Foundation  a 
statement  of  interest  in  a  career  in 
public  service  that  specifies  in  detail 
how  their  graduate  program  and  their 
overall  educational  and  work 
experience  plans  will  realistically 
prepare  them  for  their  chosen  career 
goal  in  government  or  elsewhere  in  the 
public  service.  The  Foundation  issues 
guidelines  to  help  Scholars  prepare 
their  proposals. 

(d)  After  completing  his  or  her 
undergraduate  studies,  a  Scholar  may 
request  in  writing  each  year  a  deferral 
of  support  for  graduate  studies. 
Deferrals  must  be  requested  no  later 
than  June  15  for  the  succeeding 
academic  year.  Scholars  failing  to 
request  a  year's  deferral  and  to  receive 
written  approval  from  the  Foundation 
will  lose  one  year  of  funding  support  for 
each  year  for  which  they  fail  to  request 
and  receive  deferrals.  Total  deferrals 
may  not  exceed  four  years  unless  an 
extension  is  approved  by  the 
Foundation.  Extensions  are  generally 
granted  only  for  Scholars  attending 
graduate  or  professional  school  and 
supported  by  other  scholarships  or 
private  resources  or  for  Scholars  with 
commitments  to  the  uniformed  services. 

§  1 801 .32    Eligible  colleges  and  degree 
programs. 

(a)  Truman  Scholars  at  the  graduate 
level  may  use  Foundation  support  to 
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study  at  any  accredited  institution  that 
offers  graduate  study  appropriate  and 
relevant  to  their  public  service  career 
goals. 

(b)  They  may  enroll  in  any  relevant 
graduate  program  for  a  career  in  public 
service.  A  wide  variety  of  fields  of  study 
can  lead  to  careers  in  public  service 
including— but  not  limited  to— 
agriculture,  biology  and  environmental 
sciences,  engineering,  mathematics, 
physical  and  social  sciences  as  wrell  as 
traditional  fields  such  as  economics, 
education,  government,  history, 
international  relations,  law.  medicine 
and  public  health,  political  science,  and 
public  administration  and  public  policy. 

(c)  Foundation  support  for  graduate 
study  is  restricted  to  three  years  of  full- 
time  study  for  Scholars  selected  in  1991 
and  subsequent  years  from  four  year 
institutions  and  to  two  years  for  all 
other  Scholars. 

§  1 801 .33    Public  s«rvlc«  internships  and 
wnptoyment  prior  to  graduate  study. 
The  Foundation  encourages  all 
Scholars  to  consider  participating  in 
paid  internships,  regular  employment, 
or  in  voluntary  programs  of  work 
experience  in  the  government  or  in 
other  public  service  organizations  before 
attending  graduate  school.  The 
Foundation  may  give  preference  in  its 
selection  process  to  nominees  planning 
such  internships  and  employment. 

Subpart  E— Payments  to  Hnalists  and 
Scholars 

§1801.40   Travel  expenses  of  nnalists. 

The  Foundation  will  provide  support 
for  intercity  round  trip  transportation 
fix)m  the  finalist's  place  of  study  to  the 
interview  site.  The  Foundation  does  not 
reimburse  finalists  for  lodging,  meals, 
local  transportation,  or  other  expenses. 
The  Foundation  announces  the  terms 
and  conditions  of  support  in  the  annual 
Bulletin  of  Information. 

§1801.41    SchoiarBhlp  atlpends. 

The  award  covers  eligible  expenses  in 
the  following  categories:  tuition,  fees, 
books,  and  room  and  board.  Payments 
from  the  Foundation  may  be  received  to 
supplement,  but  not  to  duplicate, 
benefits  received  by  the  Scholar  from 
the  educational  institution  or  from  other 
foundations  or  organizations. 

The  benefits  received  from  all  sources 
combined  may  not  exceed  the  costs  of 
tuition,  fees,  books,  and  room  and  board 
as  determined  by  the  Foundation. 

(a)  Scholars  selected  in  1990  and  prior 
years  are  eligible  to  receive  annually  up 
to  $7,000. 

(b)  Scholars  selected  in  1991  and  in 
subsequent  years  are  eligible  to  receive 
a  total  of  no  more  than  $30,000.  Each 


Scholar  is  eligible  to  receive  up  to  $3000 
for  the  senior  year  of  undergraduate 
education.  Scholars  in  graduate 
programs  planning  to  receive  degrees  in 
one  to  two  years  are  eligible  to  receive 
up  to  $13,500  per  year  or  $10,000 
(adjusted  annually  from  January  1985  to 
reflect  increases,  if  any.  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statisticsl,  whichever  is  less. 
Scholars  in  graduate  programs  requiring 
three  or  more  years  of  academic  study 
are  eligible  to  receive  up  to  $9000  per 
year  for  a  maximum  of  three  years. 

§  1 801 .42    Definition  of  "fee". 

Fee,  in  this  part,  means  a  typical  and 
usual  non-refundable  charge  by  the 
institution  of  higher  education  for  a 
service,  a  privilege,  or  the  use  of 
property  which  is  required  for  a 
Scholars'  enrollment  and  registration. 

§1801.43    Allowance  Of  boolts. 

The  cost  allowance  for  a  Scholar's 
books  is  $1000  per  year.  This  figure  may 
be  increased  by  the  Foundation  with  the 
new  figure  published  in  the  Bulletin  of 
Information. 

§  1 801 .44    Allowance  for  room  and  board. 
The  cost  allowed  for  a  Scholar's  room 
and  board  is  the  amount  the  institution 
of  higher  education  reports  to  the 
Foundation  as  the  average  cost  of  room 
and  board  for  the  Scholar's  institution, 
given  the  type  of  housing  the  Scholar 
occupies. 

§1801.45    Deduction  for  benefits  from 
otiier  sources. 

The  cost  allowed  for  a  Scholar's 
tuition,  fees,  books,  room  and  board 
must  be  reduced  to  the  extent  that  the 
cost  is  paid  by  another  organization  or 
provided  for  or  waived  by  the  Scholar's 
institution. 

Sul>part  F— Payment  Conditions  and 
Procedures 

§1801.50    Acceptance  of  ttM  scholarship. 

To  receive  any  payment,  a  Scholar 
must  sign  an  acceptance  of  the 
scholarship  and  acknowledgment  of  the 
conditions  of  the  award  and  submit  it  to 
the  Foundation. 

§  1801.51    Report  at  the  beginning  of  each 
term. 

(a)  To  receive  a  Scholarship  stipend, 
a  Scholar  must  submit  a  current 
Payment  Request  Form  containing  the 
following: 

(1)  A  statement  of  the  Scholar's  costs 
for  tuition,  fees,  books,  room  and  board; 

(2)  A  certification  by  an  authorized 
official  of  the  institution  that  the 
statement  of  those  costs  is  accurate; 


(3)  A  certification  of  the  amounts  of 
those  costs  that  are  paid  or  waived  by 
the  institution  or  paid  by  another 
organization. 

(4)  A  certification  by  an  authorized 
official  of  the  institution  that  the 
Scholar  is  a  full-time  student  and  is 
taking  a  course  of  study,  training,  or 
other  educational  activities  to  prepare 
for  a  career  in  public  service;  and  is  not 
engaged  in  gainful  employment  that 
interferes  with  the  Scholar's  studies. 

(5)  A  certification  by  an  authorized 
official  of  the  institution  that  the 
Scholar  is  in  academic  good  standing. 

(b)  At  the  beginning  of  the  academic 
year,  the  Scholar  must  have  his  or  her 
institution  submit  a  certified 
Educational  Expense  Form  showing  the 
charges  fqr  tuition,  fees,  books,  room 
and  board  and  other  expenses  required 
for  the  academic  year  in  which  the 
Scholar  will  request  Foundation 
support. 

§1801.52    Payment  schedule. 

The  Foundation  will  pay  the  Scholar 
a  portion  of  the  award  after  each  report 
submitted  under  §  1801.51. 

§  1 801 .53    Postponement  of  payment 

(a)  A  Scholar  may  request  the 
Foundation  to  postpone  one  or  more 
payments  because  of  sickness  or  other 
circumstances. 

(b)  If  the  Foundation  grants  a 
postponement,  it  may  impose  such 
conditions  as  necessary. 

§1801.54    Annual  report 

(a)  Scholars  with  remaining  eligibility 
for  scholarship  stip)ends  must  submit  no 
later  than  July  15  an  annual  report  to  the 
Foundation. 

(b)  The  annual  report  should  be  in 
narrative  form  and  cover:  courses  taken 
and  grades  earned;  courses  planned  for 
the  coming  year  if  Foundation  supptort 
will  be  requested;  public  service  and 
school  activities;  part-time  or  full-time 
employment  and  summer  employment 
or  internships;  public  service  career 
goals  and  ambitions;  and  achievements, 
awards  and  recognition,  publications  or 
significant  developments. 

(c)  Newly  selected  Scholars  are 
required  to  submit  an  annual  report 
updating  the  Foundation  on  their 
activities  and  accomplishments  since 
the  time  they  submitted  their 
applications  for  the  Truman  Award. 

Subpart  G— Duration  of  Scholarship 

§  1801.60    Renewal  of  scholarship. 

It  is  the  intent  of  the  Foundation  to 
provide  scholarship  awards  for  a  period 
not  to  exceed  a  total  of  four  academic 
years,  only  in  accordance  with  the 
regulations  established  by  its  Board  of 
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Trustees,  and  subject  to  an  annual 
review  for  compliance  with  the 
requirements  of  this  part. 

f  1801 .61    Tennination  of  scholarship. 

(a)  The  Foundation  may  suspend  or 
terminate  a  scholarship  under  the 
following  specific  conditions. 

(1)  Unsatisfactory  academic 
performance  for  two  terms,  failure  to 
pursue  preparation  for  a  career  in  public 
service,  or  loss  of  interest  in  a  career  in 
public  service.  Failure  as  an 
undergraduate  to  maintain  a  B  or  better 
term  average  for  two  terms  is  considered 
unsatisfactory  academic  performance. 

(2)  Failure  to  meet  the  criteria  in 
§  1801.3(d).  1801.31(b).  or  1801.51. 

(3)  Providing  false,  misleading,  or 
materially  incomplete  information  on 
any  report,  payment  request  or  other 
submission  to  the  Foundation. 

(b)  Before  it  terminates  a  scholarship, 
the  Foundation  will  notify  the  Scholar 
of  the  proposed  action  and  will  provide 
an  opportunity  to  be  heard  with  respect 
to  the  grounds  for  termination. 

$1801.62    Recovery  of  scholarship  funds. 

(a)  When  a  Truman  Scholarship  is 
terminated  for  any  reason,  the  Scholar 
must  return  to  the  Foundation  any 
stipend  funds  which  have  not  yet  been 
spent  or  which  the  Scholar  may  recover. 

(b)  A  Scholar  who  fails  for  any  reason 
to  complete  as  a  full-time  student  a 
school  term  for  which  he  or  she  has 
received  a  Foundation  stipend,  must 
return  the  amount  of  that  stipend  to  the 
Foundation.  The  Foundation  may  waive 
this  requirement  upon  application  by 
the  Scholar  showing  goods  cause  for 
doing  so. 

Dated:  August  16,  1994. 
Louis  H.  Blair. 
Executive  Secretary. 

Dated:  August  16, 1994. 
Elmer  B.  Slaats. 
Chairman. 
IFR  Doc.  94-20503  Filed  8-19-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

PP  Docket  No.  9a-«53;  FCC  94-217] 

Implementation  of  Section  309(j)  of  the 
Communications  Act— Competitive 
Bidding 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  reconsiders  several  aspects  of 


the  competitive  bidding  rules  adopted 
for  personal  communications  services  in 
the  2  GHz  band  ("broadband  PCS").  The 
amendments  adopted:  exempt  entities 
owned  and  controlled  by  Indian  tribes 
or  Alaska  Regional  or  Village 
Corporations  organized  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act 
from  the  affiliation  rules  for  purposes  of 
eligibility  to  apply  for  licenses  in 
frequency  blocks  C  and  F 
("entrtpreneurs'  blocks");  and  modify 
the  rules  governing  the  attribution  of 
gross  revenues,  total  assets  and  personal 
net  worth  of  investors  in  corporate 
applicants  in  the  entrepreneurs'  blocks 
to  permit  non-attributable  investors  to 
own  up  to  15  percent  of  a  corporate 
applicant's  voting  stock.  The 
Commission's  action  furthers  the 
congressional  policies  of  ensuring  that 
all  classes  of  designated  entities  are 
provided  opportunities  for  meaningful 
participation  in  broadband  PCS 
spectrum  auctions.  It  also  introduces 
additional  flexibility  into  the  attribution 
rules  to  attract  investment  to  all  tjrpes  of 
corporBtions  controlled  by 
entrepreneurs'  block  eligibles  and  to 
increase  the  level  of  participation  by 
smaller  corporate  applicants  which  have 
not  made  a  public  offering  of  their  stock. 
EFFECTIVE  DATE:  September  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  A.  Tenhula,  Attorney.  Office  of 
General  Counsel,  (202)  418-1720. 
SUPPLBMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  in  PP  Docket  No.  93- 
253,  adopted  August  15. 1994  and 
released  August  15. 1994.  The  full  text 
of  Commission  decisions  are  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  Inc..  (202)  857- 
3800,  2100  M  Street  NW..  Washington, 
D.C.  20037. 

Summary  of  Order  on  Reconsideration 

1.  Ob  June  29, 1994,  the  Commission 
adopted  its  Fifth  Report  and  Order  in 
the  Implementation  of  Section  309(j)  of 
the  Communications  Act — Competitive 
Bidding  ["Fifth  Report  and  Order"),  59 
FR  37566  (July  22, 1994).  where  we 
established  com(>etitive  bidding  rules 
for  broadband  PCS.  By  this  Order,  we 
reconsider  two  aspects  of  our  rules. 

2.  In  the  Fifth  Report  and  Order,  the 
Commission  adopted  rules  providing 
that  gross  revenues,  assets  and  personal 
net  worth  of  affiliates  of  a  broadband 
PCS  applicant  are  attributed  to  the 


applicant  and  counted  toward  certain 
eligibihty  criteria.  These  affiliation 
requirements  are  intended  to  prevent 
entities  that,  for  all  practical  purposes, 
do  not  meet  the  Commission's  size 
standards  bom  receiving  benefits 
targeted  to  smaller  entities.  "These 
safeguards  ensure,  pursuant  to  Section 
309(j)(3)  of  the  Communications  Act, 
that  bona  fide  designated  entities  are 
provided  with  meaningful  economic 
opportunities  to  participate  in  the 
provision  of  spectrum-based  services. 
Generally,  affiliation  arises  when  the 
applicant  (or  an  attributable  investor  in 
the  applicant)  controls  or  has  power  to 
control  another  entity  or  if  the  applicant 
(or  an  attributable  investor  in  the 
applicant)  is  under  the  control  of  the     * 
other  entity.  In  developing  its  affiliation 
rules,  the  Commission  borrowed  from 
rules  that  are  used  by  SBA  to  make  size 
determinations,  including  guidelines 
used  to  establish  when  a  firm  should  be 
deemed  an  aHlliate  of  an  applicant  and 
other  safeguards  designedto  ensure  that 
only  qualified  entities  are  eligible  for 
special  benefits  under  the  SBA's 
"section  8(a)"  program.  The 
Commission  failed,  however,  to  adopt 
an  exemption  in  the  SBA's  rules  that 
excluded  from  affiliation  coverage 
entities  owned  and  controlled  by  Indian 
tribes  or  Alaska  Regional  or  Village 
Corporations.  See  13  CFR  121.401(b), 
121.1102(a),  124.112(c).  SBA  is  required 
by  statute  generally  to  determine  the 
size  of  a  small  business  concern  owned 
by  an  Indian  tribe  (or  a  wholly  owned 
business  entity  of  such  tribe)  "without 
regard  to  its  affiliation  with  the  tribe, 
any  entity  of  tribal  government,  or  any 
other  business  enterprise  owned  by  the 
tribe." '  The  SBA  has  incorporated  these 
and  other  statutory  provisions  into  its 
regulations.2 

3.  We  have  reexamined  our  eligibility 
and  affiliation  rules  and  will  make  an 
amendment  to  these  rules  that  is  more 
consistent  with  the  other  Federal  laws, 
policies  and  regulations  so  as  not  to 


IMI 


'  15  U.S.C.  636(i)(10)(J)(ii).  The  term  "Indian 
tribe"  defined  in  25  U.S.C.  450b(e)  include*  "any 
Indian  tribe,  band  nation,  or  other  organized  groups 
or  conununity,  including  any  Alaska  Native  village 
or  regional  or  village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  |43  U.S.C.  1601  et  seq.j  which  is 
recognized  as  eligible  for  the  speciaLprograms  and 
services  provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See  also  1 5 
U.S.C.  632(d)  (defining  "Qualified  Indian  tribe"  for 
purposes  of  the  Small  Business  Act;  25  CFR  Part  83 
(Department  of  the  Interior  procedures  for 
establishing  that  an  American  Indian  group  exists 
as  an  Indian  tribe). 

'See  Small  Business  Size  Standards.  54  FR 
52634,  52635  (Dec.  21, 1989)  (amending  13  CFR 
121.401(b));  Small  Business  Size  Regulations; 
Minority  Small  Business  and  Capital  Ownership 
Development.  59  FR  12811  (March  18, 1994) 
(amending  13  CFR  121.1102(a),  124.112(c)). 
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preclude  the  eligibility  of  entities 
owned  and  controlled  by  Indian  tribes 
and  Alaska  Native  Corporations  for 
entrepreneurs"  block  licenses  and  for  the 
benefits  accorded  businesses  owned  by 
members  of  minority  groups.  We  believe 
that  adoption  of  an  affiliation  exemption 
for  Indian  tribes  and  Alaska  Native 
Corporations  for  purposes  of  eligibility 
in  the  entrepreneurs'  blocks  is 
consistent  with  these  other  Federal 
policies  3  and  complies  with  the 
congressional  mandate  in  the  auction 
law.*  Specifically,  this  exemption  will 
ensure  that  the  congressional  policies  of 
ensuring  that  minority-owned 
businesses  have  the  opportunity  to 
participate  in  spectnun-based  services 
will  apply  to  a  class  of  designated 
entities.  Indian  tribes  and  Alaska  Native 
Corporations,  that  Congress  has 
determined  to  be  economically 
disadvantaged.  Without  the  exemption 
we  adopt  herein,  the  Commission  would 
not  be  able  to  ensure  that  all  classes  of 
designated  entities  are  provided 
meaningful  opportunities  to  participate 
in  broadband  PCS  spectrum  auctions. 

4.  We  note  that  Section  7(j)(lO)(J)  of 
the  Small  Business  Act  gives  the  SBA 
the  discretion  to  consider  tribal  and 
other  affiliations  if  it  determines  that 
one  or  more  such  tribally  owned 
businesses  have  obtained,  or  are  likely 
to  obtain,  a  substantial  unfair 
competitive  advantage  within  an 
industry  category.^  We  do  not  believe  it 
is  necessary  to  make  such  a 
determination  for  broadband  PCS 
auctions.^  The  limited  potential  number 
of  broadband  PCS  applicants  that  may 
benefit  from  this  affiUation  exemption 
will  not  present  any  unfair  advantage  to 
other  eligible  applicants  that  have  had 
gross  revenues  up  to  $125  million  and 
assets  of  up  to  $500  million.  In  addition, 
this  exemption  firom  the  affiliation  rules 
applies  only  to  applicants  for 
entrepreneurs'  block  hcenses  owned 
and  controlled  by  Indian  tribes  and 
Alaska  Native  Corporations,  not 
independent  entities  composed  of 
individual  Native  Americans  or  other 
entities  composed  of  individual  Native 
Americans  or  other  entities  owned  by 
members  of  this  minority  group.  Thus, 
such  entities  will  not  have  any  unfair 
advantage  over  other  minorities  in  the 
entrepreneurs'  blocks. 


'C./.  Laflose  veniu  FCC.  494  F.2d  1145. 1146  a2 
(D.a  Cir.  1974). 

•See  47  U.S.C  309(j)(4)(D).  {3)(B). 

»15U.S.C.636(iKlO)0)(ii)ni). 

*  We  will  retain  the  discretion,  on  a  service- 
specific  basis,  to  determine  whether  providing  this 
exemption  from  similar  affiliation  rules  applicable 
to  other  auctionable  services  would  give  these 
entities  ■  substantial  unfair  competitive  advantage. 


5.  For  purposes  of  determining 
eligibility  to  bid  in  the  entrepreneurs* 
blocks,  we  also  attribute  to  the  applicant 
(in  addition  to  "affiliates"  as  discussed 
above)  the  gross  revenues,  assets  and  net 
worth  of  non-passive  investors  in  the 
applicant.  The  attribution  and  affiliation 
rules  are  designed  to  prevent  ineligible 
parties  from  exerting  control  or  undue 
influence  over  firms  eligible  to  apply  for 
entrepreneurs'  block  licenses  and  to 
ensure  that  only  bona  fide  applicants 
receive  broadband  PCS  licenses.  At  the 
same  time,  we  recognized  that  passive 
investment  in  entrepreneurs'  block 
applicants  would  be  critical  to  the 
successful  development  of  these  smaller 
companies.  To  balance  these  competing 
considerations,  we  decided  not  to 
attribute  investors  in  corporate 
applicants  that  own  a  25  percent  or  less 
passive  equity  interest.  Passive  equity  in 
a  corporate  applicant  was  defined  to 
include  non-voting  stock  and  no  more 
than  5  percent  of  the  voting  stock.  An 
exception  was  created,  however  for 
evaluating  a  publicly-traded 
corporation's  financial  eligibility  in  the 
entrepreneurs'  blocks:  an  investor's 
ovkmership  of  no  more  than  15  percent 
of  the  voting  stock  in  a  publicly-traded 
corporate  applicant  would  be 
considered  passive  equity. 

6.  We  now  believe  that  investors  in  all 
corporate  applicants,  including  those 
that  are  not  publicly  traded,  should  be 
able  to  include  in  their  25  percent 
passive  equity  investment  up  to  15 
percent  of  the  applicant's  voting  stock. 
Both  publicly  traded  and  non-publicly 
traded  applicants  would  have  difficulty 
attracting  substantial  investment  if  each 
individual  investor  could  own  no  more 
than  5  percent  of  the  voting  stock. 
Investors  that  are  prepared  to  devote 
considerable  funds  to  an  entrepreneurs' 
block  applicant  should  reasonably 
expect  to  exercise  some  ability  to 
protect  their  investment  through  a 
modest  level  of  voting  stock  ownership. 
The  15  percent  voting  stock  limit 
would,  in  this  respect,  not  rise  to  the 
level  of  a  controlling  interest,  but.  ft-om 
the  investor's  perspective,  could 
diminish  the  substantial  risks  associated 
with  committing  funds  to  a  PCS 
applicant  and  enhance  the  potential 
rewards  for  providing  start-up  capital  to 
these  new  ventures. 

Final  Regulatory  Flexibility  Analysis 

The  Commission  prepared  a  Final 
Regulatory  Flexibility  Analysis  for  the 
Fifth  Report  and  Order.  None  of  the 
rules  adopted  in  this  Order  on 
Reconsideration  modify  that  analysis. 

List  of  Subjects  in  47  CFR  Part  24 

Radio. 


Amendatory  Text 

47  CFR  part  24  is  amended  as  follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  Sees.  4.  301.  302,  303.  3Q3.  and 
332.  48  StaL  1066. 1082,  as  amended-  47 
use.  154.  301,  302.  303,  309  and  332, 
unless  otherwise  noted. 

2.  Section  24.709  is  amended  by 
removing  paragraph  fb)(4){iii)  and 
revising  paragraph  (e)  to  read  as  follows: 

§24.709    Eligibility forlicenses for 
frequency  Blodcs  C  and  F. 

•  •        •        •        • 

(e)  Definitions.  The  terms  affiliate, 
business  owned  by  members  of  minority 
groups  and  women,  consortium  of  small 
businesses,  control  group,  gross 
revenues,  members  of  minohtv  aroups, 
passive  equity,  personal  net  worth,  and 
total  assets  used  in  this  section  are 
defined  in  §  24.720. 

3.  Section  24.711  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  24.71 1    Installment  payments  for  licensas 
for  frequency  Blocks  C  and  F. 

(a)  •   •   • 

(4)  For  purposes  of  determining 
whether  an  applicants  has  $75  million 
or  less  in  gross  revenues,  gross  revenues 
shall  be  attributed  to  the  applicant  and 
aggregated  as  provided  in  §  24.709(b). 

•  •        *        *        * 

4.  Section  24.720  is  amended  by 
revising  paragraphs  (b)(2)  and  (j),  by 
adding  a  new  paragraph  (1)  (11)  and  by 
removing  paragraph  (m)  to  read  as 
follows: 

§24.720    Definitions. 

•  *         •        •        • 

(b)  •  •  • 

(2)  For  purposes  of  determining 
whether  an  entity  meets  the  $40  million 
gross  revenues  and  $40  million  personal 
net  worth  standards  in  paragraph  (b)(1) 
of  this  section,  gross  revenues  and 
personal  net  worth  shall  be  attributed  to 
the  entity  and  aggregated  as  provided  in 
§  24.709(b). 

(j)  Passive  Equity.  Passive  equity  shall 
mean: 

(1)  For  corporations,  non-voting  stock 
or  stock  that  includes  not  more  than 
fifteen  percent  of  the  voting  equity; 

(2)  For  partnerships,  joint  ventures 
and  other  non-corporate  entities,  limited 
partnership  interests  and  similar 
interests  that  do  not  afford  the  power  to 
exercise  control  of  the  entity. 


I 
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(11)  Exclusion  from  affiliation 
coverage.  For  purposes  of  §  24.709, 
Indian  tribes  or  Alaska  Regional  or 
Village  Corporations  organized  pursuant 
to  the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1601.  et  seq.).  or  entities 
owned  and  controlled  by  such  tribes  or 
corporations,  are  not  considered 
affiliates  of  an  applicant  owned  and 
controlled  by  such  tribes  or 
corporations. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-20559  Filed  8-19-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  93-136;  RM-8161,  RM- 
8309,  RM-8310] 

Radio  Broadcasting  Services; 
Ciewiston,  Fort  Myers  Villas, 
Indiantown,  Jupiter,  Key  Colony 
Beach,  Key  Largo,  Marathon  and 
Naples.  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  280C2  for  Channel  288C2  at 
Key  Colony  Beach,  Florida,  and 
modifies  the  construction  permit  for 
Station  WKKB(FM)  to  specify  operation 
on  Channel  280C2,  substitutes  Channel 
292C2  for  Channel  280C2  at  Key  Largo. 
Florida,  and  modifies  the  license  for 
Station  WZMQ(FM)  to  specify  operation 
on  Channel  292C2,  and  substitutes 
Channel  288C2  for  Channel  292A  at 
Marathon,  Florida,  and  modifies  the 
license  for  Station  WAVK(FM)  to 
specify  operation  on  Channel  288C2,  at 
the  request  of  Spanish  Broadcasting 
System  of  Florida.  Inc.  See  58  FR  32338, 
June  9, 1993.  Channel  280C2  can  be 
allotted  to  Key  Colony  Beach  in 
compliance  with  the  minimum  distance 
separation  requirements  of  the 
Commission's  Rules  at  the  construction 
permit  site  for  Station  WKKB(FM),  at 
coordinates  24-42-25  and  81-06-17. 
Channel  292C2  can  be  allotted  to  Key 
Largo  in  compliance  with  the  minimum 
distance  separation  requirements  of  the 
Commission's  Rules  with  a  site 
restriction  of  20.3  kilometers  (12.6 
miles)  southwest  of  the  community,  at 
coordinates  24-57-20  and  80-34-50. 
Channel  288C2  can  be  allotted  to 
Marathon  in  compliance  with  the 
minimum  distance  separation 
requirements  of  the  Commission's  Rules 
at  the  licensed  site  of  Station 


WAVK(FM),  at  coordinates  24-43-44 
and  81-02-05.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  September  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  834-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-136. 
adopted  August  9, 1994,  and  released 
August  16. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800.  1919  M 
Street,  NW..  room  246,  or  2100  M  Street. 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autli»rity:  47  U.S.C.  154,  303. 

§73.20a    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  288C2  and  adding 
Channel  280C2  at  Key  Colony  Beach,  by 
removbig  Channel  280C2  and  adding 
292C2  at  Key  Largo,  and  by  removing 
Channel  292A  and  adding  Channel 
288C2  Bt  Marathon. 

Federal  Communications  Commission. 
]ohn  A.  Karou-sos, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
IFR  Doc  94-20350  Filed  8-19-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  217  and  220 

[FRA  Decket  No.  RSOR-12,  Notice  No.  3] 

Railroad  Operating  Rules  and  Radio 
Standards  and  Procedures 

RIN2130-AA76 

AGENCY:  Federal  Railroad 
Administration  (FRA).  DOT. 
action;  Final  rule. 


SUMMARY:  FRA  is  amending  its  Railroad 
Operating  Rules  and  its  Radio  Standards 
and  Procedures  by  removing 
requirements  that  railroads  file  their 
operational  testing  programs,  operating 
rules  instruction  programs,  annual 
summaries  on  operational  tests  and 
inspections,  and  their  radio  rules  with 
the  Federal  Railroad  Administrator  and 
by  substituting  requirements  that 
railroads  retain  such  records  and  make 
them  available  to  FRA  representatives 
during  normal  business  hours.  FRA  is 
also  amending  the  Railroad  Operating 
Rules  by  eliminating  the  requirement 
that  Class  III  railroads  file  their 
operating  rulesr  timetables,  and 
timetable  special  instructions  with  the 
Federal  Railroad  Administrator.  In 
addition,  FRA  is  making  technical 
changes  to  require  railroads  to  record 
specific  information  when  conducting 
operational  tests  and  inspections  of 
their  employees.  Finally,  FRA  is 
changing  the  Railroad  Operating  Rules 
and  the  Radio  Standards  and  Procedures 
so  as  to  allow  retention  of  certain 
records  by  "electronic  recordkeeping" 
[i.e.,  retention  of  a  computer  record  in 
lieu  of  a  paper  record).  These 
amendments  are  intended  to  eliminate 
nonessential  reporting  requirements 
while  enabling  FRA  to  review 
meaningful  data  to  determine  the  safety 
of  a  railroad's  operations. 
EFFECTIVE  DATE:  The  rule  becomes 
effective  on  November  21. 1994. 
FOR  FURTWER  INFORMATION  CONTACT:  Jon 
Kaplan.  Trial  Attorney.  Office  of  Chief   " 
Counsel.  FRA,  400  Seventh  Street,  SW.. 
Washington,  DC  20590  (telephone:  (202) 
366-0635)  or  Dennis  R.  Yachechak. 
Railroad  Safety  Specialist,  Office  of 
Safety.  FRA,  400  Seventh  Street,  SW.. 
Washington,  DC  20590  (telephone:  (202) 
366-504). 

SUPPLEMENTARY  INFORMATION:  On 
October  19,  1992,  FRA  published  a 
Notice  of  Proposed  Rulemaking 
("NPRM")  on  amendments  to  its 
Railroad  Operating  Rules  (49  CFR  Part 
217)  and  Radio  Standards  and 
Procedures  (49  CFR  Part  220).  57  FR 
47603  (1992).  FRA  proposed  to  remove 
requirements  that  railroads  file  their 
respective  operating  rules,  radio  rules, 
operational  testing  programs,  operating 
rules  instruction  programs,  and  annual 
summaries  on  operational  tests  and 
inspections  with  FRA  in  Washington. 
D.C.  and  to  substitute  requirements  that 
railroads  retain  these  records  and  make 
them  available  upon  request  for 
inspection  by  FRA  personnel  during 
regular  business  hours.  FRA  believed 
that  these  proposed  amendments,  if 
adopted,  would  remove  nonessential 
filing  and  reporting  requirements  while 
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concurrently  reducing  the  burden  borne 
by  the  railroads  in  paperwork  and 
mailing  expenses. 

FRA  received  written  comments  on 
the  proposal  from  seven  entities  and 
conducted  a  public  hearing  at  the 
request  of  one.  The  public  hearing  was 
held  in  Washington.  DC.  on  December 
14. 1992,  at  which  four  organizations 
were  represented.  As  a  result  of  these 
comments  and  further  analysis  of  the 
amendments  proposed,  FRA  now 
publishes  its  final  rule.  FRA  recognizes 
the  importance  of  a  railroad's  operating 
rules  and  jts  radio  rules  for  moving 
trains  and  other  pieces  of  rolling 
equipment  safely.  The  requirements 
promulgated  in  the  final  rule  take  this 
factor  into  account  by  balancing  FRA's 
interest  in  reviewing  pertinent 
documents  against  the  railroads'  interest 
in  reducing  their  paperwork  burden. 

The  final  rule  reflects  reconsideration 
of  the  proposals  announced  in  the 
NPRM.  In  the  interest  of  reducing 
certain  paperwork  requirements,  FRA 
has  adopted  certain  proposed  revisions 
to  the  regulations.  FRA  has  also 
authorized  railroads  to  retain 
information  electronically  so  long  as  the 
railroads  satisfy  the  stated  conditions. 
Nevertheless,  FRA  has  retained  the 
filing  requirements  prescribed  in 
existing  §  217.7  for  Class  I  railroads  and 
Class  II  railroads.  See  Interstate 
Commerce  Commission  ("ICC") 
regulations  at  49  CFR  Part  1201  and  ICC 
General  Instruction.s  1-1.  FRA  has 
determined  that  its  headquarters  office, 
located  in  Washington,  DC.  needs  to 
continue  receiving  copies  of  the 
operating  rules  of  national  and  regional 
railroads  to  remain  apprised  of  such 
rules.  Finally.  FRA  believes  that 
operational  test  and  inspection  records 
require  more  specific  data  elements. 
FRA  has  concluded  that  the  newly 
identified  data  points  serve  lo  clarify  the 
existing  information  requirements  by 
defining  the  individual  sources 
comprising  each  operational  test  and 
inspection.  See  Sectiou-by-Section 
Analysis  for  details. 

Discussion  of  Comments  and 
Conclusions 

FRA  received  written  conunents  from 
the  American  Public  Transit 
Association,  Association  of  American 
Railroads  ("A.\R"),  The  American  Short 
Line  Railroad  Assof:iation  CASLR.^"). 
Consolidated  Rail  Corporation 
("Conrail"),  New  Jersey  Transit  Rail 
Operations,  Union  Pacific  Railroad 
Company,  and  United  Transportation 
Union  ("UTU").  At  the  public  hearing 
held  December  14,  1992,  four 
organizations  participated:  the  Railway 
Labor  Executives'  As.sociation 


("RLEA").  the  Brotherhood  of 
Locomotive  Engineers  ("BLE"),  AAR, 
and  Conrail.  The  discussions  that  follow 
examine  the  issues  raised  by  the 
commenters  and  analyze  the  reasons 
behind  the  adoption  of  the  final  rule. 

1.  Whether  FRA  should  abolish 
requirements  that  railroads  file  their 
operating  rules,  radio  rules,  and  certain 
other  documents  with  FRA. 

Two  unions  representing  railroad 
employees  objected  to  the  proposal  that 
railroads  merely  retain  their  operating 
rules,  programs  of  o{}erational  tests  and 
inspections,  programs  of  instruction  on 
operating  rules,  and  annual  summaries. 
The  UTU  de'  lared  that  FRA  was 
abdicating  .is  rtsponsibility  of 
reviewing  the  documents  for  regulatory 
compliance.  The  UTU  alleged  that 
requiring  the  relocation  of  records  to  the 
railroad's  system  headquarters  and 
division  headquarters  would  vest  FRA's 
field  inspectors  with  total  enforcement 
responsibility  and  that,  consequently, 
document  inspection  would  be  entirely 
di.scretionar\'  and  no  longer  an  integral 
part  of  FRA's  safety  assessment  of  a 
railroad.  In  other  words,  the  UTU 
claimed,  FRA  was  sending  a  message 
that  administering  the  operating  rules 
regulations  was  no  longer  a  priority. 

The  BLE  echoed  the  UTU's  concerns, 
stating  that  the  removal  of  agency 
review  at  the  headquarters  level 
represented  a  priority  shift  by  FRA  to  no 
longer  monitor  a  railroad's  compliance 
with  its  operating  rules  or  operational 
testing  and  inspection  program  [i.e.. 
efficiency  te.sting  program).  The  purpose 
of  these  regulations  was  to  afford  FR.\ 
headquarters  the  opportunity  to  analyze 
the  data  from  the  submitted  documents. 
FR.A  needed  to  review  incidnnts  whore 
railroad  employees  violated  their 
employers'  operating  rules  to  deteniiiiie 
whether  these  violations  compromised 
railroad  safety. 

The  AAR.  however,  fully  endorst"d 
FR.\'s  proposals  to  eliminate  filing.  The 
A.AR  .saw  the  filing  of  operating  rules 
and  related  doruments  as  unnecessary, 
burdensome,  and  serving  no  safety 
objective.  P'urthermore.  the  A.AR  noted 
that  the  railroad  divisions  comprising 
each  railroad's  system  already  provide 
the  regulatory  documents  that  FR,'\  field 
inspectors  request  for  review.  Requi.-ing 
relocation  of  these  records  to  offices  that 
are  visited  by  KRA  field  personnp] 
would  facilitate  document  ruxessibilitv 
and  retrifnal. 

The  ASLR.'\  also  supported  an  end  to 
the  filing  requirements.  The  ASLR.^ 
commented  that  these  amendments 
would  improve  efficiency  and  economy 
for  the  short  line  railroads  and  would 
promote  review  by  inspectors  familiar 
with  a  railroads  operations.  Three  Class 


I  railroads  agreed  that  these  measures 
would  relieve  burdensome  requirements 
of  photocopying  and  mailing  these 
documents. 

Although  FRA  proposed  redesignating 
the  locations  of  these  records.  FRA  has 
reconsidered  the  impact  this  measure 
would  have  on  enforcement,  accident 
investigation,  and  other  functions.  A 
railroad's  operating  rules  and  timetables 
are  valuable  resources  that  are  used  by 
personnel  of  all  disciplines  in  FRA's 
headquarters  Office  of  Safety.  For 
example,  at  FRA  headquarters,  these 
documents  are  reviewed  in  conjunction 
with  accident  reports  filed  at 
headquarters  under  49  CFR  Part  225  by 
the  railroad.  The  railroads'  rul>-s  .njid 
timetables  are  also  consulted  during 
FRA  headquarters'  analysis  of  draft 
accident  investigation  reports  submitted 
by  FRA  field  personnel.  By  maintaining 
a  copy  of  the  operating  mles  and 
timetables  of  major  railroads.  FRA 
retains  its  ability  to  determine  whether 
the  operating  rules  themselves,  or 
violations  of  them,  contributed  to  an 
accident.  Retaining  immediate  access  to 
these  documents  in  Washington,  DC. 
provides  FRA's  headquarters  office  with 
an  efficient  means  to  identifv  unsafe  or 
inadequate  procedures  and  to 
recommend  practices  that  will  ei\sure 
protection  of  train  movements. 

FRA  believes  th^it  ensurinj^  safe  train 
and  other  movements  ."-equires  each 
Class  I  railroad.  Class  II  raiiroud.  the 
National  Railroad  Passcnj^er  Corporation 
(.•\mtrak).  and  each  railroad  providing 
commuter  service  in  a  metropolitan  or 
suburban  area  to  continue  filing  its 
operating  rules,  timttables.  and 
timetable  special  instructjuns  with  FR.^. 
These  railroads  conduct  extensive 
operations,  all  of  \v^:i(.h  ;ire  governed  1)\ 
their  operating  rulef..  Five's  interest  in 
reviewing  the.se  do<:uni"nts  outweighs 
the  burdens  impo'-f'd  on  the  r.ni!roads  to 
continue'  filing  these  records.  Then-fure. 
FR.^  retains  the  e.xisting  filing 
requirements  for  these  railroads. 

In  order  to  ensure  thai  the  rules  FRA 
is  reviewing  are  (urrent,  each  rniiroad 
subject  to  this  ri-quirenienf  must  submit 
its  operating  rules,  tiinttahles.  and 
timetable  special  instructions  to  FRA  by 
December  21,  1994,  and  must  submit 
each  subsequent  amendment  to  these 
operating  rules,  timetables,  and 
timefaiile  special  instructions  issued 
after  November  21.  1994.  to  FRA  within 
."^0  days  after  it  is  issueil. 

On  the  other  hand.  FR,\  btdieves  that 
the  regulations  on  the  operational 
testing  programs,  operating  rules 
instruction  programs,  operational  test 
and  inspec  ion  records  (/.t*.,  efficiency 
tests),  and  radio  rules  can  be  effectively 
enfon:ed  from  the  field.  These  records 
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are  better  utilized  by  FRA's  regional 
personnel  to  monitor  a  railroad's 
compliance  with  the  regulatory 
requirements.  The  field  staff  are  best 
situated  to  observe  a  railroad's 
operations  and  determine  whether  the 
operational  testing  programs,  operating 
rules  instruction  programs,  operational 
test  and  inspections  records,  and  radio 
rules  are  accurate  and  current. 
Additionally,  the  field  inspectors  can 
examine  the  operational  test  and 
inspection  results  in  evaluating  an 
employee's  performance  of  his  or  her 
duties  in  accordance  with  a  railroad's 
rules  and  instructions.  FRA  therefore 
adopts  the  proposal  requiring  railroads 
to  retain  their  programs  of  operational 
tests  and  inspections,  programs  of 
instruction  on  railroad  operating  rules, 
records  of  operational  tests  and 
inspections  (including  annual 
summaries  on  operational  tests  and 
inspections),  and  radio  rules  at  the 
designated  locations  provided. 

2.  Whether  the  three-year  record 
retention  requirements  proposed  in  the 
NPRMfor  operational  testing  programs 
and  annual  summaries  of  operational 
tests  and  inspections  will  enhance 
railroad  safety. 

The  NPRM  proposed  requiring 
railroads  to  retain  their  operational 
testing  programs  under  §  217.9  and 
annual  summaries  of  operational  tests 
and  inspections  under  §  217.13(aHc) 
for  three  calendar  years. 

FRA  received  comments  supporting 
and  opposing  this  proposal.  The 
California  Legislative  Board  of  the  UTU 
advocated  record  retention,  but  argued 
that  this  information  should  be  retained 
for  a  minimum  of  five  years.  The  BLE 
recommended  that  operational  tests  and 
inspections  be  retained  for  only  six 
months  to  one  year.  Both  the  UTU  and 
BLE  stated  that  record  retention  would 
enable  FRA  to  accurately  assess  a 
railroad's  history  of  safe  operations  by 
examining  this  collected  data.  The 
unions  believed  that  FRA  could  gain  a 
wider  perspective  on  a  railroad's  results 
of  its  operational  tests  and  inspections 
and  thereby  target  potential  hazards  in 
operatii^  rules  application, 
understanding,  and  compliance. 

The  railroads  generally  disagreed  with 
the  unions.  One  railroad  urged  FRA  to 
modify  its  proposed  retention 
requirement  Irom  three  yeare  to  one 
year.  Likewise,  the  AAR  and  ASLRA 
concurred  with  this  recommendation. 
Specifically,  the  ASLRA  claimed  that 
the  proposed  three-year  record  retention 
requirement  was  superfluous  given  the 
recordkeeping  requirements  already 
imposed  on  railroads  under  the 
Locomotive  Engineer  Qualification  and 


Certification  regulations  (49  CFR  Part 
240). 

FRA  disputes  the  ASLRA 's  judgment 
that  these  proposed  requirements  are 
duplicative.  Fart  240  addresses  only 
locomotive  engineers  (persons  who 
operate  locomotives),  iDut  to  ensiu^  the 
safe  movement  of  railroad  equipment, 
railroads  also  routinely  test  conductors, 
operators,  dispatchers,  and 
maintenance-of-way  personnel.  All  of 
these  employees  are,  at  one  time  or 
another,  placed  in  situations  or 
conditions  that  require  knowledge  and 
execution  of  a  railroad's  operating  rules. 
Therefore,  FRA  believes  that 
maximizing  safety  requires  each  railroad 
to  retain  its  program  of  operational  tests 
and  inspections  for  all  employees 
covened  by  its  operating  rules. 

FRA  has  concluded  tnat  a  thorough 
analysis  of  a  railroad's  operating 
procedures  requires  adopting  the 
proposal  as  stated.  Accordingly,  all 
railroads  must  retain  their  operational 
testing  programs  and  annual  summaries 
on  operational  tests  and  inspections  for 
three  calendar  years.  FRA  believes  that 
trend  analysis  of  this  data  will  serve  as 
an  effective  tool  to  assess  a  railroad's 
regulttory  compliance.  Inspectors  can 
better  recognize  patterns  of  rules 
noncompliance  and  efforts  railroads 
have  made  to  remedy  safety  problems 
uncovered  by  previous  tests.  The  results 
of  these  tests  may  be  used  as  a 
barometer  to  measure  the  safety  of  a 
railroad  and  determine  whether  its  level 
of  compliance  is  improving, 
deteriorating,  or  remaining  steady. 

3.  Whether  FRA 's  proposal  requiring 
railroads  to  retain  their  operating  rules, 
radio  rules,  operational  testing 
programs,  operating  rules  instruction 
programs,  and  annual  summaries  on 
opercgionul  tests  and  inspections  at  the 
system  headquarters  and  all  division 
headquarters  is  overly  burdensome. 

The  proposed  rule  identified  two 
locations  where  railroads  were  required 
to  retain  pertinent  rules  and  programs: 
division  headquarters  and  system 
headquarters.  The  NPRM  proposed  that 
railroads  would  retain  their  operating 
niles  end  Radio  Standards  and 
Procedures  paperwork  at  all  of  their 
division  headquarters  and  at  the  system 
headquarters.  See  proposed  §§  217.7- 
217.13  (introductory  text).  FRA  believed 
that  most  railroads  already  maintained 
copies  of  these  records  at  these  locations 
and  that,  therefore,  FRA's  enforcement 
personnel  would  be  able  to  effectively 
and  efficiently  enforce  Parts  217  and 
220  by  visiting  any  one  of  these  sites. 

This  proposal  prompted  a  number  of 
parties  to  comment  on  its  usefulness. 
Four  commenters  argued  that  requiring 
the  railroads  to  retain  the  pertinent 


documents  at  their  system  headquarters 
and  at  all  of  their  division  headquarters 
would  ■■  -pose  additional  administrative 
costs  V  :  '.1  no  offsetting  safety  benefits. 
Two  or-  inizations  suggested  that  the 
operatiiii-il  testing  programs  and  annual 
summaries  be  retained  only  at  the 
railroad's  system  headquarters.  Another 
two  parties  recommended  that  each 
railroad's  division  headquarters  retain 
only  information  that  applies  to 
Operations  within  that  geographical 
division. 

FRA  agrees  with  the  commenters  that 
the  proposal  was  overbroad  in  scope. 
The  final  rule  departs  from  the  NPRM 
by  requiring  that  each  division 
headquarters  retain  only  those 
documents  that  the  division  applies  and 
enforces  (e.g..  operational  testing 
programs  and  operating  rules 
instruction  programs).  Likewise,  each 
division  headquarters  must  retain  the 
records  of  operational  tests  and 
inspections  conducted  by  that  division. 
The  proposal  that  each  railroad  retain 
its  operational  testing  program, 
operating  rules  instruction  program,  and 
annual  summaries  on  operational  tests 
and  inspections  (for  railroads  with 
400,000  or  more  total  manhours)  at  the 
system  headquarters  has  been  adopted 
unchanged. 

FRA  assumes  that  railroads  with 
extensive  operations  conduct 
operational  tests  and  inspections  at  all 
division  headquarters.  Railroad  safety 
requires  that  all  employees  responsible 
for  train  operations  comply  with  a 
railroad's  operating  rules  governing 
train  movements  over  a  territory. 
Therefore,  under  final  rule  §  217.9(d), 
railroads  with  400,000  or  more  total 
manhours  will  be  required  to  retain 
their  annual  summaries  on  operational 
tests  and  inspections  records  at  their 
system  headquarters  and  at  each  of  their 
division  headquarters.  Although  two 
parties  asked  that  the  regulation  be 
amended  to  require  railroads  to  retain 
all  of  their  annual  summaries  only  at  the 
system  headquarters  level,  FRA  believes 
that  this  data  must  also  be  available  at 
all  division  headquarters  in  order  for 
inspectors  to  determine  the  extent  of 
rules  compliance  in  other  divisions  and 
system-wide.  This  requirement  will  not 
impose  any  further  burdens  on  the 
railroads  because,  as  one  commenler 
noted,  the  railroads  already  maintain 
copies  of  these  documents  at  the 
division  level  and  provide  copies  for 
FRA  inspectors  upon  request.  FRA 
believes  that  effective  inspections  of 
annual  summaries  are  best  served  by 
examining  these  records  at  a  railroad's 
division  headquarters  and  system 
headquarters. 
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4.  Whethar  ERA  should  permit 
electronic  retention  of  documents. 

The  NPRM  never  addressed  this  issue 
specifically.  Howevw,  the  proposal's 
emphasis  oti  deregulation  encouraged 
several  parties  to  recommend  that  FRA 
allow  railroads  to  retain  records  and 
reports  by  electronic  recordkeeping. 
Both  the  written  and  oral  comments 
stressed  the  cost  savings  that  computer 
filing  would  provide  to  railroads. 
Requiring  railroads  to  retain  the 
informaticMi  in  paper  form  would 
impose  additional  administrative  and 
storage  costs.  Computer  storage  of  these 
documents  would  also  enable  the 
railroads  to  immediately  update  any 
amendments  to  their  operational  testing 
programs  and  operating  rules 
instruction  programs.  Moreover,  one 
commenter  argued  that  retaining  "hard 
copies"  that  contained  historical  data 
could  create  confusion  in  the  offices 
that  utilize  the  information. 

After  reviewing  the  written  comments 
and  the  transcript  of  the  public  hearing. 
FRA  agrees  with  the  commenters  that 
electronic  retention  is  a  practical 
alternative  for  railroads  to  comply  with 
the  regulatory  recordkeeping 
requirements.  FRA  thus  authorizes 
railroads  to  retain  their  operational 
testing  programs,  operational  test  and 
inspection  records  (including  annual 
summaries),  and  instruction  programs 
on  operating  rules  by  electronic 
recordkeeping  provided  that  certain 
conditions  are  met  to  safeguard  the  data 
entered  and  stored  in  a  computer 
system.  These  stipulations  are  stated  in 
§  217.9(e)  and  explained  in  the  Section- 
by-Section  Analysis.  Railroads  that  elect 
to  use  electronic  data  processing 
systems  to  store  their  operating  rules 
information  must  be  certain  that  proper 
security  measures  are  implemented  to 
ensure  the  integrity  of  the  documents 
retrieved  for  inspection.  Moreover,  the 
information  produced  by  computer 
must  be  organized  in  a  usable  format  to 
afford  FRA  inspectors  complete  access 
to  the  records.  FRA  believes  that 
electronic  record  retention  is  a  viable 
option  for  the  railroads  provided  that 
FRA's  monitoring  activities  to  measure 
compliance  remain  unimpeded. 

Section-by-Section  Analysis 

■  The  final  rule  contains  substantial 
revisions  to  the  proposal  to  amend  the 
Railroad  Operating  Rules  and  the  Radio 
Standards  and  Procedures  (49  CFR  Parts 
217  and  220)  in  respcmse  to  the  written 
commCTts  received,  the  testimony  at  the 
public  hearing,  and  further  review  and 
reflection  within  FRA.  Where  terms  or 
paragraphs  in  the  final  rule  diRier  ht>m 
those  in  the  NPI^,  the  final  rule 


provides  designations  or  citations  to 
reflect  these  amendments. 

1.  Definitions,  hi  new  §217.4, 
definitions  of  "Class  I,"  "Class  U,"  and 
"Class  III"  railroads  are  included  to 
explain  the  classifications  by  which 
regulatory  requirements  are  assigned. 
The  definitions  of  "division 
headquarters"  and  "system 
headquarters"  have  been  discussed 
earlier  in  this  preamble. 

2.  Operating  rules;  filing  and 
recordkeeping. 

Section  217.7  contains  the  filing  and 
recordkeeping  requirements  with  regard 
to  operating  rules,  timetables,  and 
timetable  special  instructions. 

Paragraph  (a)  provides  that  Class  I 
railroads.  Class  11  railroads,  the  National 
Railroad  Passenger  Corporation 
(Amtrak).  and  railroads  providing 
commuter  service  in  a  metropolitan  or 
suburban  area  must  continue  to  file 
their  operating  rules,  timetables,  and 
timetable  special  instructions  with  the 
Federal  Railroad  Administrator.  The 
deadline  for  filing  these  docimients  is 
November  21, 1994.  Most  railroads  are 
in  compliance  with  FRA's  existing 
provisions  concerning  such  filings.  For 
such  railroads,  it  is  not  FRA's  intent  that 
another  copy  of  already  filed  material  be 
given  to  the  agency.  If  a  railroad 
currently  has  its  documents  on  file  with 
the  agency,  FRA  will  doem  that  railroad 
to  be  in  compliance  with  this  section,  if 
the  documents  are  in  effect  on 
November  21,  1994.  (In  other  words,  if 
previously  filed  documents  are  still  in 
effect  on  November  21, 1994,  then  a 
railroad  has  complied  with  the  new 
provision,  having  filed  before  December 
21.  1994.) 

Paragraph  (b)  provides  that  railroads 
subject  to  the  filing  requirements  must 
also  submit  to  FRA  a  copy  of  any 
amendment  to  these  documpnts  issued 
after  November  21,  1994,  within  30  days 
after  it  is  issued. 

Under  paragraph  (c),  Class  III 
railroads  and  all  other  railroads  subject 
-to  this  part  but  not  subject  to  paragraphs 
(a)  and  fb)  of  this  section  must  retain 
one  copy  of  their  current  operating 
rules,  timetables,  and  timetable  special 
instructions  at  their  respective  system 
headquarters.  These  documents  must  be 
made  available  to  FRA  representatives 
for  inspection  and  photocopying  during 
normal  business  hours. 

3.  Program  of  operational  tests  and 
inspections:  recordkeeping;  annual 
summary  on  operational  tests  and 
inspections;  electronic  recordkeeping. 
Proposed  amendments  to  §  217.9  called 
for  railroads  to  retain  one  copy  of  their 
operational  test  and  inspection 
programs  at  all  division  headquarters 
and  at  the  system  headquarters.  The 


final  rule  adopts  this  proposal  with 
some  significant  modifications. 

Proposed  paragraph  (a)  is  adopted 
unchanged,  with  one  exception:  A 
railroad  must  now  conduct  its 
operational  tests  and  inspections  in 
accordance  with  a  program  that  it 
retains. 

Paragraph  (b)  also  departs  from  the 
proposed  text.  After  November  21, 1994, 
a  railroad  must  retain  one  copy  of  its 
current  program  of  operational  tests  and 
inspections.  The  program  must  be 
updated  with  any  subsequent 
amendments.  These  programs  must  be 
retained  at  the  system  headquarters  of 
the  railroad  and  at  the  division 
headquarters  for  each  division  where 
the  tests  prescribed  in  the  program  are 
conducted  [i.e.,  the  records  availability 
may  be  division  specific).  In  other 
words,  if  certain  tests  are  not  conducted 
in  a  certain  division,  that  division 
headquarters  need  not  retain  a  copy  of 
the  program  prescribing  those  particular 
tests.  The  operational  testing  program 
must  be  made  available  to  FRA 
representatives  for  inspection  and 
photocopying  during  normal  business 
hours  and  must  be  retained  for  three 
calendar  years  following  the  end  of  the 
year  to  which  it  relates. 

The  criteria  requirements  stated  in 
existing  §  217.9(b)  (l)-{4)  and  (6)  remain 
unchanged,  and  a  conforming  change  is 
made  to  paragraph  Cb)(5):  deletion  of  the 
reference  to  a  program  "filed  with" 
FRA.  Under  final  rule  paragraph  {b)(5). 
a  railroad  must  begin  conducting 
operational  tests  and  inspections  within 
30  days  after  November  21 .  1994  or  the 
date  of  commencing  operations, 
whichever  is  later.  This  requirement 
will  not  affect  railroads  that  are 
currently  in  operation,  given  that  the 
existing  regulations  already  require 
railroads  to  begin  their  programs  within 
30  days  after  they  file  their  operational 
testing  programs. 

Redesignated  §  217.9(c)  (formerly 
§  217.9(d))  requires  a  railroad  to  keep  a 
record  of  the  date,  time,  place,  and 
result  of  each  operational ;  st  and 
inspection  that  was  perfori.ied  in 
accordance  with  its  program.  Each 
record  must  identify  the  officer 
administering  the  operational  lest  and 
insf)ection  and  each  employee  tested. 
These  requirements  clarify  the 
information  requirements  provided 
under  existing  §21 7.9(d)  by  identifying 
specific  data  points  each  record  must 
provide.  These  revisions  will  promote 
the  examination  of  relevant  information 
from  captured  data  sources,  enabling 
FRA  to  determine  the  effectiveness  of  a 
railroad's  operational  testing  program. 
The  operational  test  and  inspection 
records  must  be  retained  for  one 
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calendar  year  after  the  end  of  the  year 
to  which  they  relate  at  the  system 
headquarters  of  the  railroad  and  at  the 
division  headquarters  for  each  division 
where  the  tests  are  conducted  (i.e.,  the 
records  availability  may  be  division 
specific).  Additionally,  railroads  must 
make  their  operational  test  and 
Inspection  records  available  to  FRA 
representatives  for  inspection  and 
phott>copying  during  normal  business 
hours. 

FRA  has  decided  to  organize  all 
provisions  in  Part  217  pertaining  to 
operational  tests  and  inspections  under 
§  217.9;  therefore,  §  217.13  introductory 
text  and  paragraphs  (a)  through  (c)  are 
removed  and  redesignated  as  §  217.9(d). 
New  paragraph  (d)  requires  railroads 
with  400,000  or  more  total  manhours 
per  year  to  compile  an  "annual 
summary"  recounting  the  number,  type, 
and  result  of  each  operational  test  and 
inspection  conducted,  stated  according 
to  operating  divisions  where  applicable, 
which  are  the  same  requirements  as 
provided  under  existing  §  217.13(b).  The 
summaries  should  be  indexed  in  a  well 
organized  format  to  facilitate  efficient 
and  manageable  review.  FRA  has  also 
concluded  that  annual  compilations  of 
the  total  number  of  train  miles  and  of 
the  rate  at  which  the  railroad  conducts 
operational  tests  and  inspections 
provide  limited  useful  information; 
therefore,  these  existing  requirements 
are  removed  from  the  final  rule.  These 
compilations,  redesignated  "annual 
summaries  on  operational  tests  and 
inspections,"  must  be  made  available  at 
each  division  headquarters  and  at  the 
system  headquarters  by  March  1  of  each 
calendar  year.  Such  annual  summaries 
are  required  to  be  retained  at  these 
locations  for  three  calendar  years  after 
the  end  of  the  year  to  which  thev  relate 
and  made  available  to  FRA 
representatives  for  inspection  and 
photocopying  during  normal  business 
hours. 

New  §  217.9(e)  authorizes  railroads  to 
retain  their  operational  testing 
programs,  operational  test  and 
inspection  records,  and  annual 
summaries  on  operational  twsts  and 
inspections  by  electronic  recordkeeping, 
subject  to  conditions  stated  in  that 
provision.  This  provision  provides  an 
ahemative  for  railroads  retaining  certain 
information  as  required  in  the 
regulations. 

Each  participating  railroad  must  have 
the  essential  components  of  a  computer 
system  {/.e.,  a  desk-top  computer  and 
either  a  facsimile  machine  or  a  printer 
connected  to  the  computer  to  retrieve 
and  produce  records  for  immediate 
review).  The  material  retrieved  in  hard 
copy  form  must  contain  relevant 


information  organized  in  a  usable 
format  to  render  the  data  completely 
understandable.  The  documents  must  be 
made  available  for  FRA  inspection 
during  normal  business  hours,  which 
FRA  interprets  as  the  time,  any  day  of 
the  week,  when  railroads  conduct  their 
regular  business  transactions. 
Nevertheless,  FRA  reserves  the  right  to 
review  and  examine  the  documents 
prepared  in  accordance  with  the 
Railroad  Operating  Rules  and  Radio 
Standards  and  Procedures  regulations  at 
any  reasonable  time  if  situations 
warrant. 

Additionally,  each  railroad  must 
provide  adequate  security  measures  to 
limit  employee  access  to  its  electronic 
data  processing  system  and  must 
prescribe  who  can  create,  modify,  or 
delete  data  from  the  data  base.  Although 
FRA  does  not  identify  the  management 
position  capable  of  instituting  changes 
in  the  data  base,  each  railroad  must 
indicate  the  source  authorized  to  make 
such  changes.  Each  railroad  must  also 
designate  who  will  be  authorized  to 
authenticate  the  hard  copies  produced 
from  the  electronic  format.  In  short, 
each  railroad  electing  to  electronically 
retain  its  records  must  ensure  the 
integrity  of  the  information  and  prevent 
possible  tampering  of  data,  enabling 
FRA  to  fully  execute  its  enforcement 
responsibilities. 

4.  Program  of  instruction  on  operating 
rules:  recordkeeping:  electronic 
recordkeeping.  Section  217.11  is  revised 
to  require  that  a  railroad  retain  a  copy 
of  its  instruction  program  on  operating 
rules  instead  of  filing  a  copy  with  the 
Federal  Railroad  Administrator. 
Paragraph  (a),  which  mandates  periodic 
instruction  of  employees  whose 
activities  are  governed  by  the  railroad's 
operating  rules  in  accordance  with  a 
written  progrum,  remains  unchanged, 
with  the  exception  that  the  system 
headquarters  of  the  railroad  is  to  retain 
a  copy  of  the  entire  instruction  program 
and  that  the  division  headquarters  for 
each  division  where  an  employee  is 
instructed  is  to  retain  all  portions  of  the 
copy  of  the  program  that  the  division 
applies  and  enforces.  (In  other  words, 
the  records  availability  at  the  division 
heodquarters  may  be  division  specific.) 
Paragraph  (b)  mandates  that  after 
November  21,  1994.  or  30  days  before 
commencing  operations,  whichever  is 
later,  a  railroad  must  make  one  copy  of 
its  current  program  and  one  copy  of  any 
subsequent  revision  available  to  FRA  for 
inspection  and  photocopying  during 
normal  business  hours.  Paragraph  (c)  is 
added  to  authorize  a  railroad  to  retain 
by  electronic  recordkeeping  its 
instruction  program  on  operating  rules. 


provided  that  certain  conditions 
specified  in  §  217.9(e)  (1H5)  are  met. 

5.  Annual  report  on  enforcement  of 
part  219;  information  collection 
requirements.  The  requirements 
formerly  provided  under  §  217.13(d), 
"Annual  report  on  enforcement  of  part 
219,"  have  been  transferred  to  part  219 
with  the  final  rule  publication  of  49  CFR 
§  219.803.  See  final  rule  at  58  FR  68235 
(1993).  Because  existing  §217.13  (a)-(c) 
is  redesignated  as  §  217.9(d),  §  217.13  is 
removed  and  existing  §  217.15, 
"Information  collection  requirements," 
is  redesignated  as  §  217.13.  The  removal 
of  existing  §217.13  eliminates  the 
information  collection  requirements 
provided  under  existing  §  217.15(b)(4), 
redesignated  §  217.13(b)(4).  which  is. 
therefore,  removed. 

6.  Definitions.  Section  220.5  is 
amended  by  adding  paragraphs  (d)  and 
(e),  which  define  "division 
headquarters"  and  "system 
headquarters."  These  terms  also  appear 
in  §  217.4  and  are  discussed  previously 
in  the  preamble. 

7.  Railroad  operating  rules;  radio 
communications:  recordkeeping. 
Section  220.21(b)  is  amended  by 
requiring  railroads  subject  to  Part  220  to 
retain  one  copy  of  their  current  radio 
operating  rules  and  any  subsequent 
revisions  at  the  locations  prescribed  in 
newly  added  subparagraphs  (1)  and  (2). 
Subparagraph  (1)  provides  that  Class  I 
railroads,  Class  II  railroads,  the  National 
Railroad  Passenger  Corporation,  and 
railroads  providing  commuter  service  in 
a  metropolitan  or  suburban  area  must 
retain  their  radio  rules  at  all  division 
headquarters  and  at  the  system 
headquarters.  Under  subparagraph  (2), 
Class  III  railroads  and  all  other  railroads 
subject  to  this  part  but  not  subject  to 
subparagraph  (1)  are  required  to  retain 
their  radio  rules  at  their  respective 
system  headquarters.  These  records  are 
required  to  be  made  available  to  FRA 
representatives  for  inspection  and 
photocopying  during  normal  business 
hours. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies.  The  regulatory  document  is 
considered  to  be  a  nonsignificant 
regulatory  action  under  E.O.  12866  and 
is  a  nonsignificant  rule  under  §  5(a)(4)  of 
DOT  Regulatory  Policies  and  Procedures 
|44  FR  11034,  February  26, 1979) 
because  it  eliminates  nonessential 
reporting  requirements  while 
maintaining  a  high  level  of  safety.  FRA 
has  prepared  and  placed  in  the 
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rulemaking  docket  a  regulatory 
evaluation  addressing  the  economic 
impact  of  this  rule.  A  copy  of  the 
regulatory  evaluation  may  be  reviewed 
and  copied  in  Room  8201,  400  Seventh 
Street,  S.W..  Washington, DC.  20590. 

In  its  regulatory  analysis,  FRA  found 
that  railroads  will  derive  several 
benefits  with  the  implementation  of  this 
rule.  First,  the  final  rule  eliminates  or 
narrows  the  applicability  of  various 
requirements  that  railroads  reproduce 
and  mail  to  FRA  certain  records  and 
reports  of  operating  rules  and  practices, 
thereby  reducing  administrative  and 
postage  expenses.  Although  certain 
railroads  will  still  have  to  submit 
particular  documents  to  FRA,  the  final 
rule  removes  most  processing  and 
handling  expenditures  associated  with 
filing  the  paperwork  requirements 
under  existing  Part  217.  Second,  the 
final  rule  reduces  Federal  government 
labor  costs  necessary  to  examine, 
organize,  and  compile  the  information 
since  most  of  the  records  will  be 
retained  at  the  appropriate  railroad 
offices.  Finally,  railroads  will  be 
permitted  to  retain  required  information 


in  an  electronic  format,  thereby 
reducing  storage  and  overhead  costs  and 
facilitating  access  to  selected  records. 
The  regulatory  evaluation  does  not 
quantify  the  reduction  in  costs  available 
to  railroads  electing  to  exercise  this 
option;  therefore,  this  analysis  does  not 
reflect  the  economic  benefits  gained 
from  electronic  recordkeeping. 

FRA  estimates  that,  over  a  twenty- 
year  period,  this  rule  will  cost  the 
railroad  industry  a  total  of  $786.  The 
cost  to  the  railroads  to  comply  with  this 
rule  is  about  5311  for  the  first  year  and 
$25  for  every  year  thereafter.  This  cost 
burden  is  attributed  to  the  changes  in 
recordkeeping  requirements  provided  in 
the  rule.  The  total  benefits  of  this  rule 
over  a  twentv-vear  period  amount  to 
about  $449.fi2R  for  reduced  labor, 
copying,  and  postage  costs  in  both  the 
railroad  industry  and  government 
sector.  In  the  first  year,  the  sa\'ings  are 
estimated  to  be  S22.432  and  $22,484  for 
each  subsequent  year  The  benefits  will 
be  about  447.52  times  the  costs. 

P.fgulaton'  Flexibility  Act 

The  Regulatory  Flexibihty  Act  of  1980 
(5  U.S.C.  ^  601  et  snq)  requires  a  review 


of  rules  to  assess  their  impact  on  small 
entities.  In  reviewing  the  economic 
impact  of  the  rule,  FRA  concluded  that 
it  will  not  have  any  measurable  impati 
on  small  entities.  There  are  no  direct  or 
indirect  economic  impacts  for  small 
units  of  government,  businesses,  or 
other  organizations.  Therefore,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  provisions  of  the  Regulator}- 
Flexibility  Act. 

Papen^ork  Reduction  Act 

The  final  rule  contains  information 
collection  requirements.  FRA  is 
submitting  these  information  coHection 
requirements  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  lft80  (44  U.S.C 
§§  3501  et  seq  ]  FRA  has  endeavored  to 
minimize  the  paperwork  burden 
associated  wi'h  this  rule.  The  regulator)' 
provisions  that  contain  inlormation 
collection  requirements  and  the 
estimated  time  necessan,-  to  fulfill  these 
requirements  are  as  follows: 


Section 


21 7  7(a) 

217.7(b) 
217.7(c)  . 

217.7(c)  . 
217.9(b) 

217.9(b) 

217.9(c)  ., 
217.9(c))  . 

217.11(b) 
217.11(b) 

220.21(b) 


Brief  description 


Filing  one  copy  of  a  railroad's  operating  rules,  timetables,  and  timetable  special  instructions  with  FRA 

Note:  Railroads  may  inform  FRA  in  writing  ttiat  the  latest  operating  rules.  timetat)ies.  ar<j  timetat>ie 
special  ir»structions  filed  with  FRA  remain  currently  m  effect.  The  estimated  time  to  prepare  the  letter 
IS  30  minutes.  Section  2l7.7^a)-(b)  appfces  only  to  Ctass  I  railroads.  Class  II  railfoads,  Niatiooal  Rail- 
road Passenger  Corporation  (Amtrak).  and  commuter  railroads. 

FiUng  one  copy  of  each  amendment  to  a  railroad's  operating  njles,  timetat>tes,  and  timetabie  special 
instructons  with  FRA. 

Retaining  one  copy  of  a  railroad's  operating  rules,  timetables,  and  timetable  special  instructions  at  the 
railroad's  system  headquarters. 

Note:  Section  217.7(c)  applies  only  to  Class  ID  rairoads. 

Retaining  one  copy  of  each  amendment  to  a  railroad's  operabrg  njles.  timetables,  and  timetatjie  spe- 
cial instructions  at  the  railroad's  system  headquarters. 

Preparing  and  making  one  copy  of  a  railroad's  program  for  penodic  perfomiance  of  operational  tes*s 
and  inspections.  The  program  must  t>e  retained  at  the  railroad's  system  headquaners  and  alt  appli- 
cable division  headquaners. 

Prepanng  and  making  one  copy  of  each  amendment  to  a  raihroatfs  program  for  penodic  perfomiance 
of  operational  tests  and  inspections.  The  amendments  must  be  retained  at  the  railroad's  system 
headquarters  arxl  all  applicable  division  headquarters. 

ConAjctmg  operational  tests  and  inspectons  and  recording  ttie  results  thereof  The  records  must  tie 
retained  at  the  railroad's  system  headquarters  and  an  s^>plicabte  division  headquarters. 

Compiling  intormaton  and  prepanng  the  railroad's  annual  summary  on  operational  tests  and  inspec- 
tions. The  annual  summary  must  be  retained  at  the  railroad's  system  headquarters  and  all  division 
headquarters. 

Note:  Section  217.9(d)  applies  only  to  railroads  wtth  400,000  or  more  manhours 

Preparing  and  making  one  copy  of  a  rartroad's  program  of  instruction  on  operating  rules  The  program 
must  tie  retained  at  the  railroad's  system  headquarters  and  all  applicable  chvtsion  headquarters. 

Prepanng  and  making  one  copy  of  each  amendment  to  a  railroad's  program  of  instruction  on  operating 
mtes.  Ttie  amendments  must  be  retaned  at  tt>e  railroad's  system  headquarters  and  all  apphcabte  d»- 
vision  headquarters. 

Retartng  one  copy  of  a  railroad's  operating  rules  wdh  respect  to  radio  communications.  The  radio 
njles,  and  any  subsequent  amendments  thereto,  must  be  retained  at  the  railroad's  system  head- 
quarters, and  alt  division  headquarters  (Class  I  railroads.  Class  II  railroads,  Amtrak,  and  commuter 
railroads)  artd  system  headquarters  (Class  III  railroads). 


Estimaled 
time  (hours) 


23 

set 

992 

t.S2 

i5 


9.92 
.92 

D 


•Although  §220.2 1(b)  requires  railroads  to  collect  certain  mfomnation,  FRA  assumes  that  most  railroads  prepare  their  radio  rules  m  conjunction 
with  their  operating  rules  as  required  by  §217.7.  Therefore,  FRA  believes  ttat  the  radio  njles  requirements  will  not  impose  any  additional  burden 
on  the  railroad  industry  than  wttat  is  already  required  under  §  217.7. 
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The  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 
FRA  solicits  comments  on  the  accuracy 
of  the  estimates,  the  utility  of  the 
information,  and  other  methods  that 
might  be  less  burdensome  to  obtain  this 
information. 

Persons  desiring  to  comment 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  should  submit 
their  views  in  writing  to:  Ms.  Gloria 
Swanson,  Office  of  Safety,  RRS-21, 
Federal  Railroad  Administration,  400 
Seventh  Street,  S.W.,  Room  8301, 
Washington,  D.C.  20590;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  ATTN:  Desk  Officer  for  FRA 
(OMB  No.  2130-0035),  New  Executive 
Office  Building.  726  Jackson  Place, 
N.W..  Room  3201,  Washington,  D.C. 
20503.  Copies  of  any  such  comments 
should  also  be  submitted  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W..  Room  8201,  Washington, 
D.C.  20590. 

Environmental  Impact 

FRA  has  evaluated  this  final  rule  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  and  related 
directives.  This  final  rule  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects 

49  CFB  Part  217 

Railroad  operating  rules,  Railroad 
safety.  Penalties.  Reporting  and 
recordkeeping  requirements. 

49  CFH  Part  220 

Radio  standards  and  procedures. 
Railroad  operating  rules.  Radio 
communications.  Reporting  and 
recordkeeping  requirements. 

The  Final  Rules 

In  consideration  of  the  foregoing,  part 
217.  title  49,  Code  of  Federal 


Regulations  is  amended  to  read  as 
follows: 

PART  21 7— {AMENDED] 

1.  The  authority  citation  for  Part  217 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107.  20111 
20112.  21301.  21304,  21311  (1994)  (formerly 
codified  at  45  U.S.C.  431.  437,  438):  Pub.  L 
103-272  (1994);  and  49  CFR  1.49(m). 

2.  Section  217.4  is  added  to  read  as 
follows: 

§217.4    Definitions. 

As  used  in  this  part — 

Class  I.  Class  11.  and  Class  III  have  the 
meaning  assigned  by  regulations  of  the 
Interstate  Commerce  Commission  (49 
CFR  part  1201;  General  Instructions  1- 
1).  as  those  regulations  may  be  revised 
and  applied  by  order  of  the  Commission 
(including  modifications  in  class 
thresholds  based  revenue  deflator 
adjustments). 

Division  headquarters  means  the 
location  designated  by  the  railroad 
where  a  high-level  operating  manager 
(e.g..  a  superintendent,  division 
manager,  or  equivalent),  who  has 
jurisdiction  over  a  portion  of  the 
railroad,  has  an  office. 

System  headquarters  means  the 
location  designated  by  the  railroad  as 
the  general  office  for  the  railroad 
system. 

3.  Section  217.7  is  revised  to  read  as 
follows: 

§  217.7    Operating  rules;  filing  and 
recordkeeping. 

(a)  On  or  before  December  21,  1994. 
each  Qass  I  railroad.  Class  II  railroad, 
the  National  Railroad  Passenger 
Corporation,  and  each  railroad 
providing  commuter  service  in  a 
metropolitan  or  suburban  area  that  is  in 
operation  on  November  21,  1994,  shall 
file  with  the  Federal  Railroad 
Administrator.  Washington,  DC  20590. 
one  copy  of  its  code  of  operating  rules, 
timetables,  and  timetable  special 
instructions  which  were  in  effect  on 
November  21,  1994.  Each  Class  I 
railroad,  each  Cla,ss  II  railroad,  and  each 
railroad  providing  commuter  service  in 
a  metropolitan  or  suburban  area  that 
commences  operations  after  November 
21.  1994,  shall  file  with  the 
Administrator  one  copy  of  its  code  of 
operating  rules,  timetables,  and 
timetable  special  instructions  before  it 
commonces  operations. 

(b)  After  November  21,  1994,  each 
Class  I  railroad,  each  Class  II  railroad, 
the  National  Railroad  Passenger 
Corporetion,  and  each  railroad 
providing  commuter  service  in  a 
metropolitan  or  suburban  area  shall  file 


each  new  amendment  to  its  code  of 
operating  rules,  each  new  timetable,  and 
each  new  timetable  special  instruction 
with  the  Federal  Railroad  Administrator 
within  30  days  after  it  is  issued. 

(c)  On  or  after  November  21, 1994, 
each  Class  III  railroad  and  any  other 
railroad  subject  to  this  part  but  not 
subject  to  paragraphs  (a)  and  (b)  of  this 
section  shall  keep  one  copy  of  its 
current  code  of  operating  rules, 
timetables,  and  timetable  special 
instructions  and  one  copy  of  each 
subsequent  amendment  to  its  code  of 
operating  rules,  each  new  timetable,  and 
each  new  timetable  special  instruction, 
at  its  system  headquarters,  and  shall 
make  such  records  available  to 
representatives  of  the  Federal  Railroad 
Administration  for  inspection  and 
copying  during  normal  business  hours. 

4.  Section  217.9  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  (b)(5),  (c)  and  (d),  and  adding 
paragraph  (e)  to  read  as  follows: 

§  21 7.9    Program  of  operational  tests  and 
inspections;  recordkeeping;  annual 
summary  on  operational  tests  and 
inspections;  electronic  recordkeeping. 

(a)  Requirement  to  conduct 
operational  tests  and  inspections.  Each 
railroad  to  which  this  part  applies  shall 
periodically  conduct  operational  tests 
and  inspections  to  determine  the  extent 
of  compliance  with  its  code  of  operating 
rules,  timetables,  and  timetable  special 
instructions  in  accordance  with  a 
written  program  retained  at  its  system 
headquarters  and  at  the  division 
headquarters  for«ach  division  where 
the  tests  are  conducted. 

(b)  Written  program  of  operational 
tests  and  inspections.  On  or  after 
November  21, 1994,  or  30  days  before 
commencing  operations,  whichever  is 
later,  each  railroad  to  which  this  part 
applies  shall  retain  one  copy  of  its 
current  program  for  periodic 
performance  of  the  operational  tests  and 
inspections  required  by  paragraph  (a)  of 
this  section  and  one  copy  of  each 
subsequent  amendment  to  such 
program.  These  records  shall  be  retained 
at  the  system  headquarters  of  the 
railroad  and  at  the  division 
headquarters  for  each  division  where 
the  tests  are  conducted,  for  three 
calendar  years  after  the  end  of  the 
calendar  year  to  which  they  relate. 
These  records  shall  be  made  available  to 
representatives  of  the  Federal  Railroad 
Administration  for  inspection  and 
copying  during  normal  business  hours. 
The  program  shall — *  *  * 

(5)  Begin  within  30  days  after 
November  21, 1994.  or  the  date  of 
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commencing  operations,  whichever  is 
later;  and 

»        *        *        *        • 

(c)  Records  of  individual  tests  and 
inspections.  Each  railroad  to  which  this 
part  applies  shall  keep  a  record  of  the 
date,  time,  place,  and  result  of  each 
operational  test  and  inspection  that  was 
performed  in  accordance  with  its 
program.  Each  record  shall  specify  the 
officer  administering  the  test  and 
inspection  and  each  employee  tested. 
These  records  shall  be  retained  at  the 
system  headquarters  of  the  railroad  and 
at  the  division  headquarters  for  each 
division  where  the  tests  are  conducted 
for  one  calendar  year  after  the  end  of  the 
calendar  year  to  which  they  relate. 
These  records  shall  be  made  available  to 
representatives  of  the  Federal  Railroad 
Administration  for  inspection  and 
copying  during  normal  business  hours. 

{d)  Annual  summary  on  operational 
tests  and  inspections.  Before  March  1  of 
each  calendar  year,  each  railroad  to 
which  this  part  applies,  except  for  a 
railroad  with  less  than  400,000  total 
manhours,  shall  retain,  at  each  of  its 
division  headquarters  and  at  the  system 
headquarters  of  the  railroad,  one  copy  of 
a  written  summary  of  the  following  with 
respect  to  its  previous  year's  activities: 
The  number,  type,  and  result  of  each 
operational  test  and  inspection,  stated 
according  to  operating  divisions  where 
applicable,  that  was  conducted  as 
required  by  paragraphs  (a)  and  (b)  of 
this  section.  These  records  shall  be 
retained  for  three  calendar  years  after 
the  end  of  the  calendar  year  to  which 
they  relate  and  shall  be  made  available 
to  representatives  of  the  Federal 
Railroad  Administration  for  inspection 
and  copying  during  normal  business 
hours. 

(e)  Electronic  recordkeeping.  Each 
railroad  to  which  this  part  applies  is 
authorized  to  retain  by  electronic 
recordkeeping  the  information 
prescribed  in  paragraphs  (b)  through  (d) 
of  this  section,  provided  that  all  of  the 
following  conditions  are  met: 

(1)  The  railroad  adequately  limits  and 
controls  accessibility  to  such 
information  retained  in  its  electronic 
database  system  and  identifies  those 
individuals  who  have  such  access; 

(2)  The  railroad  has  a  terminal  at  the 
system  headquarters  and  at  each 
division  headquarters; 

(3)  Each  such  terminal  has  a  desk-top 
computer  (i.e.,  monitor,  central 
processing  unit,  and  keyboard)  and 
either  a  facsimile  machine  or  a  printer 
connected  to  the  computer  to  retrieve 
and  produce  information  in  a  usable 
format  for  immediate  review  by  FRA 
representatives; 


(4)  The  railroad  has  a  designated 
representative  who  is  authorized  to 
authenticate  retrieved  information  from 
the  electronic  system  as  true  and 
accurate  copies  of  the  electronically 
kept  records;  and 

(5)  The  railroad  provides 
representatives  of  the  Federal  Railroad 
Administration  with  immediate  access 
to  these  records  for  inspection  and 
copying  during  normal  business  hours 
and  provides  printouts  of  such  records 
upon  request. 

5.  Section  217.11  is  amended  by 
revising  the  heading  and  by  revising 
paragraphs  (a),  (b)  introductory  text, 
(b)(4),  and  (c)  to  read  as  follows: 

§  217.1 1    Program  of  instruction  on 
operating  rules;  recordkeeping;  electronic 
recordkeeping. 

(a)  To  ensure  that  each  railroad 
employee  whose  activities  are  governed 
by  the  railroad's  operating  rules 
understands  those  rules,  each  railroad  to 
which  this  part  applies  shall 
periodically  instruct  each  such 
employee  on  the  meaning  and 
application  of  the  railroad's  operating 
rules  in  accordance  with  a  written 
program  retained  at  its  system 
headquarters  and  at  the  division 
headquarters  for  each  division  where 
the  employee  is  instructed. 

(b)  On  or  after  November  21, 1994,  or 
30  days  before  commencing  operations, 
whichever  is  later,  each  railroad  to 
which  this  part  applies  shall  retain  one 
copy  of  its  current  program  for  the 
periodic  instruction  of  its  employees  as 
required  by  paragraph  (a)  of  this  sef;tion 
and  one  copy  of  each  subsequent 
amendment  to  that  program.  The  system 
headquarters  of  the  railroad  shall  retain 
one  copy  of  all  these  records;  the 
division  headquarters  for  each  division 
where  the  employees  are  instructed 
shall  retain  one  copy  of  all  portions  of 
these  records  that  the  division  applies 
and  enforces.  These  records  shall  be 
made  available  to  representatives  of  the 
Federal  Railroad  Administration  for 
inspection  and  copying  during  normnl 

business  hours.  This  program  shall — 

*   *   * 

(4)  Begin  within  30  days  after 
November  21,  1994,  or  the  date  of 
commencing  operations,  whichever  is 
later:  and 


(c)  Each  railroad  to  which  this  part 
applies  is  authorized  to  retain  by 
electronic  recordkeeping  its  program  for 
periodic  instruction  of  its  employees  on 
operating  rules  provided  that  the 
requirements  stated  in  §  217.9(e)(1) 
through  (5)  of  this  part  are  satisfied. 


6.  Section  217.13,  "Annual  report,    is 
removed,  and  §  217.15,  "Information 
collection,"  is  redesignated  as  §217.13. 

7.  Redesignated  §  217.13  is  amended 
by  removing  paragraph  {b)(4). 

8.  Appendix  A  to  Part  217  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  217— Schedule  Of  Civil 
Penalties  • 


Section 

VtolatKXi 

Willful 
violation 

21 7.7  Operating  rules: 

(a)  

(b)  

(c), 

217.9  Operational  tests 
and  inspections: 
(a)  Program  

S2.500 
S2,000 
S2,500 

55,000 

2,500 

$5,000 

55.000 

$5,000 
S2,500 

S5  000 
S5.000 
S5.000 

S7  500 

(b)  Record  of  pro- 
gram   

(c)  Record  of  tests 
arxj  inspections  .. 

(d)  Annua)  sum- 
mary  

217.11  Program  of  in- 
struction on  operating 
rules: 

(a)  

(b)  

$5,000 
S7500 
S7.500 

S7.500 
$5  000 

'  A  penalty  nay  be  assessed  against  an  irv- 
dividual  only  for  a  willful  violation.  The  Admin- 
istrator reserves  the  nght  to  assess  a  periatty 
of  up  to  S20.000  for  any  v:;,itKXi  wTiere  cir- 
cumstances \A arrant.  See  -9  CFR  pan  209, 
appendix  A. 

In  consideration  of  the  torf  going,  j  jrt 
220,  title  49,  Code  of  Fedi^ral 
Regulations  is  amended  to  read  as 
follows: 

PART  220— [AMENDED] 

1.  The  authority  citation  for  Part  220 
is  revised  to  read  as-follow.s: 

Authority:  4^  U.S.C.  20103.  20107.  20111. 
20112.  21301.  21304.  21311  (1994)  (form<"r)v 
codified  at  45  V  .S.C  431.  437.  438):  Pub  L 
103-272  (1994);  and  49  CFR  1  49(m). 

2.  In  §220.5.  paragraphs  (d)  and  (e) 
are  added  to  read  as  follows; 

§  220.5    Definitions. 


(d)  Division  headquarifr^  means  the 
location  designated  by  the  railroad 
where  a  high-level  operating  manager 
[e.g..  a  superintendent,  division 
manager,  or  equivalent),  who  has 
jurisdiction  over  a  portion  of  the 
railroad,  has  an  office. 

(e)  System  headquarters  means  the 
location  designated  by  the  railroad  as 
the  general  office  for  the  railroad 
system. 

3.  Section  220.21  is  amended  by 
revising  the  heading  ,ind  paragraph  (1 ) 
to  read  as  follows; 
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§  220.21    RaHroad  operdting  rulesi  radio 
cowwTOwtcllona,  raoordka^ng. 

•        •        *        •        • 

(b)  On  or  after  November  21, 1994.  or 
30  days  before  commencing  to  use  radio 
communications  in  connection  with 
railroad  operations,  whichever  is  later, 
each  railroad  shall  retain  one  copy  of  its 
current  operating  rules  with  respect  to 
radio  communications,  and  of  each 
amendment  to  these  rules,  at  the 
locations  prescribed  in  paragraphs  (b) 
(l)and{2)  of  this  section.  These  records 


shall  be  made  available  to 
representatives  of  the  Federal  Railroad 
Administration  for  inspection  and 
copying  during  normal  business  hours. 

(1)  Each  Qass  I  railroad,  each  Class  II 
railroad,  the  National  Railroad 
Passenger  Corporation,  and  each 
railroad  providing  commuter  service  in 
a  metropolitan  or  suburban  area  shall 
retain  such  rules  at  each  of  its  division 
headqaarters  and  at  the  system 
headquarters  of  the  railroad;  and 
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(2)  Each  Class  III  railroad  and  any 
other  railroad  subject  to  this  part  but  not 
subject  to  paragraph  (b)(1)  of  this 
section  shall  retain  such  rules  at  the 
system  headquarters  of  the  railroad. 

Issued  in  Washington.  D.C.  on  August  12. 

1994. 

Jolene  M.  MoliUtris. 

Administrator.  Federal  Railroad 
Administration. 

(FR  Doc.  94-20457  Filed  8-19-94;  8:45  am) 
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Federal  Register 

Vol.  59.  No.  161 

Monday,  August  22,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 

[GL-648-87] 

RiN  1545-AI24 

Payment  of  Internal  Revenue  Tax  by 
Check  or  Money  Order  and  Liability  of 
Financial  Institutions  for  Unpaid  Taxes 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  ruJemaking. 

^MMARY:  This  document  contains  a 
proposed  regulatory-  amendment 
regarding  payments  with. respect  to 
internal  revenue  taxes  and  internal 
revenue  stamps  by  check  or  money 
order.  Changes  to  the  applicable  tax  law 
were  made  by  the  Tax  Reform  Act  of 
1984  (TRA).  These  amendments,  which 
are  intended  to  conform  the  regulations 
to  the  change  in  the  statute,  apply  to 
persons  making  payments  with  respect 
to  internal  revenue  taxes  or  stamps  by 
check  or  money  order,  and  to  financial 
institutions  that  issue  or  guarantee 
payment  of  checks  or  money  orders. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
October  21, 1994. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service,  Attn: 
CC:DOM:CORP:T:R  (GL-54»-87).  room 
5228,  1111  Constitution  Avenue,  NVV, 
Washington.  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Walker  202-622-4208  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Backgmund 

This  notice  of  proposed  rulemaking 
contains  proposed  changes  to 
§  301.631 1-1 ,  to  reflect  amendments 
made  to  section  6311  by  section  448(a) 
of  the  Tax  Reform  Act  of  l'»84.Pub.  I.. 
98-369  (TRA). 


Explanation  of  Provisions 

Section  6311(a)  of  the  Internal 
Revenue  Code  provides  that  the  IRS 
may  receive  for  internal  revenue  taxes, 
or  in  payment  for  internal  revenue 
stamps,  checks  or  money  orders,  to  the 
extent  arid  under  the  conditions 
specified  in  the  regulations.  If  money 
orders  or  certain  kinds  of  checks 
tendered  in  payment  are  not  duly  paid, 
then  section  6311(b)(2)  provides  the 
United  States  with  a  lien  against  all  the 
assets  of  the  drawee  or  issuer  for  the 
amount  of  the  check  or  money  order. 
Before  its  amendment,  this  rule  applied, 
in  the  case  of  checks,  only  with  respect 
to  certified,  treasurer's,  or  cashier's 
checks  drawn  on  a  bank  or  trust 
company.  Section  448(a)  of  TRA 
expanded  section  6311(b)(2)  to  include 
guaranteed  drafts  drawn  on  financial 
institutions  other  than  banks  and  trust 
companies.  The  amendments  to  the 
regulations  reflect  these  changes  in  the 
statute  and  permit  pavTnent  by 
guaranteed  draft  in  any  case  in  which 
thie  regulations  under  prior  law 
permitted  payment  by  certified, 
treasurer's,  or  cashier's  check.  In 
addition,  the  regulations  provide  a 
definition  of  "financial  institution." 
Since  the  Bureau  of  Alcohol,  Tobacco, 
and  Firearms  now  has  its  own  separate 
regulations  governing  the  receipt  of 
payment  for  certain  taxes  by  check  or 
money  order,  which  appear  in  27  CFR, 
provisions  of  these  regulations  referring 
to  the  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  have  been  removed. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required.  It  has 
also  been  determined  that  section  553(b) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatorv 
Flexibility  Act  (5  U.S.C-  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
internal  Revenue  Code,  these 
regulations  will  be  submitted  to  thi,' 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  tlifMr  impoct  on  sm.ili  business. 


Comments  on  Proposed  Regulations 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  bv  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  proposed  regulations  were 
developed  in  the  General  Litigation 
Division  of  the  Office  of  Chief  Counsel, 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  tax.  Excise 
taxes.  Gift  tax.  Income  taxes.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

•     Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows; 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  2(i  I'.SC.  7805  *   *   * 

Paragraph  2.  Section  301.6311-1  is 
amended  by: 

1.  Revising  the  first,  second,  and  last 
sentences  of  paragraph  (a)(l)(i). 

2.  Revising  paragraph  (a)(2). 

3.  Removing  paragraph  (a)(3). 

4.  Revising  paragraph  (b). 

5.  Adding  paragrapns  (d)  and  (e). 

fi.  The  additions  and  revisions  read  as 
follows: 

§301.6311-1    Payment  by  check  or  money 
order. 

(a)*   *   • 

(D-   *   • 

(i)  District  directors.  Service  Cent«'r 
directors,  and  Compliance  Center 
directors  (dinsctor)  may  accept  che<:ks  or 
drafts  drawn  on  any  financial  institution 
incorporated  uiidiTlhe  laws  of  the 
United  Statics  or  ur.ucr  the  laws  of  i.iu 
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State,  the  District  of  Columbia,  or  any 
possession  of  the  United  States,  or 
money  orders  in  payment  for  internal 
revenue  taxes,  provided  the  checks, 
drafts,  or  money  orders  are  collectible  in 
United  States  currency  at  par.  and 
subject  to  the  further  provisions 
contained  in  this  section.  The  director 
may  accept  the  checks,  drafts,  or  money 
orders  in  payment  for  internal  revenue 
stamps  to  the  extent  and  under  the 
conditions  prescribed  in  paragraph 
(a)(2)  of  this  section.  •  •  *  However, 
the  director  may  refuse  to  accept  any 
personal  check  whenever  he  or  she  has 
good  reason  to  believe  that  such  check 
will  not  be  honored  upon  presentment. 

•  *        •        •        • 

(2)  Payment  for  internal  revenue 
stamps.  The  director  may  accept  checks, 
drafts,  and  money  orders  described  in 
paragraph  {a)(l)  of  this  section  in 
payment  for  internal  revenue  stamps. 
However,  the  director  may  refuse  to 
accept  any  personal  check  whenever  he 
or  she  has  good  reason  to  believe  that 
such  check  will  not  be  honored  upon 
presentment. 

(bX  Checks  or  money  orders  not  paid — 
(1)  Ultimate  liability.  The  person  who 
tenders  any  check  (whether  certified  or 
uncertified,  cashier's,  treasurer's,  or 
other  form  of  check  or  draft)  or  money 
order  in  pa^onent  for  taxes  or  stamps  is 
not  released  from  liability  until  the 
check,  draft,  or  money  order  is  paid; 
and.  if  the  check,  draft,  or  money  order 
is  not  duly  paid,  the  person  shall  also 
be  liable  for  all  legal  penalties  and 
additions,  to  the  same  extent  as  if  the 
check,  draft,  or  money  order  had  not 
been  tendered. 

(2)  Liability  of  financial  institutions 
and  others.  If  any  certified,  treasurer's, 
or  cashier's  cheti.  or  other  guaranteed 
draft,  or  money  order,  is  not  duly  paid, 
the  United  States  shall  have  a  lien  for 
the  amount  of  the  check  or  draft  upon 
a'll  assets  of  the  financial  institution  on 
which  drawn,  or  for  the  amount  of  the 
money  order  upon  the  assets  of  the 
issuer  thereof.  The  unpaid  amount  shall 
be  paid  out  of  such  assets  in  preference 
to  any  other  claims  against  such 
financial  institution  or  issuer  except  the 
necessary  costs  and  expenses  of 
administration  and  the  reimbursement 
of  the  United  States  for  the  amount 
expended  in  the  redemption  of  the 
cirf:ulating  notes  of  such  financial 
institution.  In  addition,  the  Government 
has  the  right  to  exact  payment  from  the 
person  required  to  make  the  payment. 

•  •       •        •       • 

(d)  Financial  institution.  For  purposes 
of  section  6311  and  this  section, 
financial  institution  includes  but  is  not 
limited  to — 


(1)  A  bank  or  trust  company  (as 
defined  in  section  581); 

(2)  A  domestic  building  and  loan 
association  (as  defined  in  section 
7701(a)(l9)); 

(3)  A  mutual  savings  bank  (including 
but  not  limited  to  a  mutual  savings  bank 
as  defined  in  section  591(b)); 

(4)  A  credit  union  (including  both 
state  an4  federal  credit  unions,  and 
including  but  not  limited  to  a  credit 
union  as  defined  in  section  501(c)(14)); 
and 

(5)  A  regulated  investment  company 
(as  defined  in  section  851(a)). 

(e)  Effective  date.  The  rules  in  this 
section  tre  (proprased  to  be  effective  on 
August  19, 1994). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  B4-20221  Filed  8-19-94;  8:45  araj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
IA-«4-13;  FRL-6030-11 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicie 
Engines;  Nonconformance  Penalties 
for  1996  and  1998  Model  Year 
Emission  Standards  for  ileavy-Duty 
Vehicles  and  Engines 

AGENCY.-.Environmental  Protection 
Agency  (EPA). 

ACTION:  Kotice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  that 
nonconformance  penalties  (NCPs)  be 
made  available  for  specific  emission 
standards  taking  effect  in  the  1996  and 
1998  model  years.  In  general,  the 
availability  of  NCPs  allows  a 
manufacturer  of  heavy-duty  engines 
(HDEs)  or  heavy-duty' vehicles  (HDVs) 
(which  include  heavy  light-duty  trucks) 
whose  engines  or  vehicles  fail  to 
conform  with  certain  applicable 
emission  standards,  but  do  not  exceed  a 
designated  upper  limit,  to  be  issued  a 
certificate  of  conformity  upon  payment 
of  a  monetary  penalty.  The  specific 
emission  standards  for  which  NCPs 
have  bean  considered  in  this  rulemaking 
are  the  1996  and  later  model  year  Tier 
1  standards  for  heavy  light-duty  trucks, 
the  1996  and  later  model  year 
Particulate  Matter  (PM)  standard  for 
urban  bus  applications,  and  the  1998 
and  later  model  year  heavy-duty  diesel 
engine  oxides  of  nitrogen  (NOx) 
standard. 

EPA  is  proposing  to  offer  NCPs  for  the 
1996  and  later  model  year  particulate 


matter  (PM)  standard  of  0.10  g/mile  for 
Light  Duty  Trucks  3  (LDT3)  at  full 
useful  life.  EPA  has  considered,  but  is 
not  proposing  to  offer  NCPs  for  the  other 
standards.  The  proposed  upper  limit 
associated  with  the  LX)T3  PM  standard 
is  the  previous  diesel-fueled  IDT3 
vehicle  standard  of  0.13  g/mi. 

DATES:  Public  comment:  All  comments 
should  be  received  on  or  before 
September  21, 1994  or  within  30  days 
following  the  conclusion  of  the  public 
hearing,  if  one  is  held. 

Public  hearing:  If  requested,  EPA  will 
hold  a  public  hearing  regarding  this 
proposed  rule  on  September  21, 1994, 
beginning  at  10:00  a.m.  Any  person 
desiring  to  present  oral  testimony  must 
request  the  hearing  by  noon.  EDT. 
September  6. 1994.  Pursuant  to  section 
307  of  the  Clean  Air  Act.  the  record  of 
the  hearing,  if  held,  will  be  kept  open 
for  30  days  following  its  conclusion  to 
provide  an  opportunity  for  submission 
of  rebuttal  or  other  information. 

ADDRESSES:  Public  comment:  Send 
written  comments  to:  Public  Docket  A- 
94-13  at  the  Air  Docket  (LE-131},  US 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460. 
If  possible,  an  additional  copy  of  the 
wTitten  comments  should  be  submitted 
to  the  EPA  contact  person  listed  below. 

Public  hearing:  The  hearing,  if 
requested,  will  take  place  at  a  location 
to  be  determined.  Any  person  wishing 
to  attend  should  call  the  EPA  contact 
person,  listed  below,  to  determine  if  the 
hearing  will  be  held. 

Requests  for,  or  questions  about  the 
hearing  should  be  directed  to  the  EPA 
contact  person  listed  below.  To  the 
extent  possible,  any  person  desiring  to 
participate  in  a  hearing  should,  prior  to 
the  hearing,  notify  the  EPA  contact 
person  of  his  or  her  intention  and 
submit  an  outline  of  the  points  to  be 
discussed  and  the  time  needed  to 
discuss  these  points. 

Public  docket:  Copies  of  materials 
relevant  to  this  rulemaking  proceeding 
are  contained  in  Pubfic  Docket  A-94-13 
at  the  Air  Docket  of  the  US 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC,  20460, 
and  are  available  for  review  in  room  M- 
1500  between  the  hours  of  8  a.m.  and 
4  p.m.  on  weekdays.  As  provided  in  40 
CFR  part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 

FOR  FURTHER  WFORMATION  CONTACT:  Mr. 

Leo  Breton,  Manufacturers  Operations 
Division  (6405-J),  US  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington,  DC  20460,  telephone  (202) 

233-9245. 
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SUPPLEMENTARY  MFORMATION: 
I.  StatBtory  Authority 

Section  206(g)  of  the  Clean  Air  Act 
(the  Act),  42  U.S.C.  7525(g).  requires 
EPA  to  issue  a  certificate. of  conformity 
for  HDEs  or  HDVs  which  exceed  an 
applicable  section  202(a)  emissions 
standard,  but  do  not  exceed  an  up{>er 
limit  associated  with  that  standard,  if 
the  manufacturer  pays  an  NCP 
established  by  rulemaking.  Congress 
adopted  section  206(g)  in  the  Clean  Air 
Act  Amendments  of  1977  as  a  response 
to  perceived  problems  with  technology- 
forcing  heavy-duty  emissions  standards. 
(It  should  be  noted,  however,  that  the 
existence  of  NCPs  does  not  change  the 
criteria  under  which  the  standards  have 
been  and  will  be  set  under  section  202.) 
Following  International  Harvester  v. 
Ruckelshaus,  478  F.2d  615  (D.C.  Qr. 
1973),  Congress  realized  the  dilemma 
that  technology-forcing  standards  were 
likely  to  cause.  If  strict  standards  were 
maintained,  then  some  manufecturers, 
"technological  laggards,"  might  be 
unable  to  comply  initially  and  would  be 
forced  out  of  the  marketplace.  NCPs 
were  intended  to  remedy  this  potential 
problem.  The  laggards  would  have  a 
temporary  alternative  that  would  permit 
them  to  sell  their  engines  or  vehides  by 
payment  of  a  penalty.  At  the  same  time, 
conforming  manufacturers  would  not 
suffer  an  economic  disadvantage 
compared  to  nonconforming 
manufacturers,  because  the  NCP  would 
be  based,  in  part,  on  money  saved  by  the 
technologicaJ  laggard  and  its  customer 
from  the  nonconforming  engine  or 
vehicle. 

Under  section  206(g)(1),  NCPs  may  be 
offered  for  HDVs  or  HDEs.  The  penalty 
may  vary  by  pollutant  and  by  class  or 
category  of  vehicle  or  engine. 

HDVsa.-e  defined  by  section 
202(b)(3HC)  as  vehicles  in  excess  of 
6,000  pounds  gross  vehicle  weight 
rating  (GVWR).  The  light-duty  truck 
(LOT)  classification  includes  trucks  that 
have  a  GVWR  of  8500  lbs  or  less. 
Therefore,  certain  LDTs  may  be 
classified  as  HDVs.  Historically.  LDTs 
up  through  6000  lbs  GVWR  have  been 
considered  "light  light-duty  trucks" 
(LLDTs)  and  LDTs  between  6,001  and 
8,500  pounds  GVWR  have  been 
considered  "heavy  Hght-duty  trucks" 
(HLDTs).  Based  on  various  new 
requirements  established  by  the  Clean 
Air  Act  Amendments  of  1990,  each  of 
these  two  light  truck  categories  has  been 
further  subdivided  into  groups  by 
weight. 

The  LLDTs  are  classified  by  weight 
based  on  "loaded  vehicle  weight,"  or 
LVW,  which  maintains  its  current 
definition:  out)  weight  plus  300  lbs. 


The  trucks  up  through  3750  lbs  LVW 
make  up  a  subclass  called  light-duty- 
irucks-l,  or  LDTl.  Those  greater  than 
3750  lbs  LVW  but  less  than  or  equal  to 
6000  lbs  GVWR  are  the  subclass  light- 
duty-trucks-2,  or  LDT2. 

the  HLDTs  are  divided  at  5750  lbs 
"adjusted  loaded  vehicle  weight,"  or 
ALVW.  Adjusted  loaded  vehicle  weight 
is  the  average  of  the  curb  weight  and  the 
GVWR.  The  HLDTs  that  are  up  through 
5750  lbs  ALVW  are  called  light-duty 
trucks-3,  or  LDT3.  Those  above  5750  lbs 
ALVW  but  less  than  or  equal  to  8500  lbs 
GVWR  are  light-duty-trucks-4,  ot  LDT4. 
The  LDT3  and  LDT4  subclasses  make 
up  the  HLDT  vehicle  class.  Since  NCPs 
are  only  offered  for  heavy  duty  vehicles 
or  engines,  this  notice  addresses  only 
emission  standards  for  light  duty  trucks 
of  the  LDT3  and  LDT4  categories. 

Section  206(g)(3)  requires  that  NCPs: 

•  Account  for  the  degree  of  emission 
nonconformity: 

•  Increase  periodically  to  provide 
incentive  for  nonconforming  manufacturers 
to  achieve  the  emission  standards:  and 

•  Remove  the  competiUve  disadvantage  to 
conforming  manufacturers. 

Section  206(g)  authorizes  EPA  to 
require  testing  of  production  vehicles  or 
engines  in  order  to  determine  the 
emission  level  on  which  the  penalty  is 
based.  If  the  emission  level  of  a  vehicle 
or  engine  exceeds  an  upper  limit  of 
nonconformity  established  i)y  EPA 
through  regulation,  the  vehicle  or 
engine  would  not  qualify  for  an  NCP 
under  section  206(g)  and  no  certificate 
of  conformity  could  be  issued  to  the 
manufacturer.  If  the  emission  level  is 
below  the  upper  limit  but  above  the 
standard,  that  emission  level  becomes 
the  "compliance  level,"  which  is  also 
the  benchmark  for  warranty  and  recall 
liability;  the  manufacturer  who  elects  to 
pay  the  NCP  is  liable  for  vehicles  or 
engines  that  exceed  the  compliance 
level  in-use,  unless,  for  the  case  of 
HLDTs,  the  compliance  level  is  below 
the  in-use  standard.  The  manufacturer 
does  not  have  in-use  warranty  or  recall 
liability  for  emissions  levels  above  the 
Standard  but  below  the  compliance 
level. 

n.  Availability  of  NonconforraaDce 
Penalties 

A.  Review  of  NCP  Eligibility  Criteria 

The  generic  NCP  rule  (Phase  I) 
established  three  basic  criteria  for 
determining  the  eligibility  of  emission 
standards  for  nonconformance  penalties 
in  any  given  model  year.  See  40  CFR 
1103-87.  First,  the  emission  standard  in 
question  must  become  more  difficult  to 
meet.  This  can  occur  in  two  ways,  either 
by  the  emission  standard  itself 


becoming  more  stringent,  or  due  to  its 
interaction  with  another  emission 
standard  that  has  become  more 
stringent. 

Second,  substantial  work  must  be 
required  in  order  to  meet  the  emission 
standard.  EPA  considers  "substantial 
work"  to  mean  the  application  of 
technology  not  previously  used  in  that 
vehicle  or  engine  class/subclass,  or  a 
significant  modification  of  existing 
technology,  in  order  to  bring  that 
vehicle/engine  into  compliance.  EPA 
does  not  consider  minor  modifications 
or  cahbration  changes  to  be  classified  a.s 
substantial  work. 

Third,  a  technological  laggard  must  be 
likely  to  develop.  A  technological 
laggard  is  defined  as  a  manufacturer 
who  cannot  meet  a  particular  emission 
standard  due  to  technological  (not 
economic)  difficulties  and  who,  in  the 
absence  of  NCPs.  might  be  forced  from 
the  marketplace.  EPA  will  make  the 
determination  that  a  technological 
laggard  is  likely  to  develop,  based  in 
large  part  on  the  above  two  criteria. 
However,  these  criteria  are  not  alwavs 
sufficient  to  determine  the  likelihood  of 
the  development  of  a  technological 
laggard.  An  emission  standard  may 
become  more  difficult  to  meet  and 
substantial  work  may  he  required  for 
compliance,  but  if  that  work  merely 
involves  transfer  of  well-developed 
technology  from  another  vehicle  class,  it 
is  unlikely  that  a  technological  laggard 
would  develop. 

B.  Phase  II  NCPs 

The  above  criteria  were  used  to 
determine  eligibility  for  NCPs  during 
Phase  II  of  the  NCP'rulemaking  (50  FR 
53454.  December  31.  1985).  NCPs  were 
offered  for  the  following  1987  and  1988 
model  year  standards:  the  particulate 
matter  (PM)  standard  for  1987  diesel- 
fueled  light-duty  trucks  with  loaded 
vehicle  weight  in  excess  of  3750  pounds 
(LDDT2S),  the  1987  gasoline-ftieled  light 
HDE  (LHDGE)  HC  and  CO  emission 
standards,  the  1988  diesel-fueled  HDE 
(HDDE)  P.M  standard,  and  the  1988 
HDDE  NOx  standard.  As  discussed  in 
the  Phase  II  preamble.  NCPs  were 
considered,  but  not  offered,  for  the  1987 
HLDT  NOx  standard  and  the  1988  (later, 
the  1990)  gasoline-fijeled  HDE  (HDGE) 
NOx  standard. 

C.  Phase  m  NCPs 

The  availability  of  NCPs  for  1991 
model  year  HDE  standards  was 
addressed  during  F^ase  III  of  the  NCP 
rulemaking  (55  FR  46622,  November  5. 
1990).  NCPs  were  offered  for  the 
following:  the  1991  HDDE  PM  standard 
for  petroleum-fueled  urban  buses,  the 
1991  HDDE  PM  standard  for  petroleum- 
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fueled  vehicles  other  than  urban  buses, 
the  1991  petroleum-fueled  HDDE  NOx 
standard,  and  the  PM  emission  standard 
for  1991  and  later  model  year 
petroleum-fueled  light-duty  diesel 
trucks  greater  than  3750  lbs  loaded 
vehicle  weight  (LDDT2s).  As  discussed 
in  the  Phase  III  preamble.  NCPs  were 
also  considered  but  not  offered  for  the 
methanol-fueled  heavy-duty  diesel 
engine  and  heavy-duty  gasoline  engine 
standards  as  it  was  concluded  that  those 
standards  did  not  meet  the  eligibility 
criteria  established  in  the  generic  rule. 

In  addition,  Phase  III  of  the  NCP 
rulemaking  described  how  NCPs  would 
be  integrated  into  the  HDE  NOx  and  PM 
averaging  program. 

D.  Phase  IV  NCPs 

The  availability  of  NCPs  for  HDVs  and 
HDEs  subject  to  the  1994  and  later 
model  year  emission  standards  for 
particulate  matter  (PM)  was  addressed 
by  Phase  IV  of  the  NCP  rulemaking  (58 
PR  68532.  December  28. 1993).  NCPs 
were  offered  for  the  following:  the  1994 
and  later  model  year  PM  standard  for 
heavy-duty  diesel  engines  (HDDEs)  used 
in  urban  buses,  and  the  1994  and  later 
model  year  PM  standard  for  HDDEs 
used  in  vehicles  other  than  urban  buses. 
NCPs  were  also  considered,  but  not 
offered  for  the  1994  and  later  model 
year  methanol-fueled  HDE  PM  standard 
and  the  1994  and  later  model  year  cold 
carbon  monoxide  (CO)  standard  for 
heavy  light-duty  gasoline  fueled  trucks, 

E.  NCP  Eligibility  for  1996  Tier  1  HLDT. 
1996  Urban  Bus  PM,  and  1998  HDE 
NOx.  and  Later  Emission  Standards  for 
Petroleum-Fueled  HDEs  and  HDVs 

NCPs  were  not  considered  for  the  Tier 

1  *'in-use"  standards  since  NCPs  are  a 
mechanism  to  allow  manufacturers  to 
certify  engine  families,  not  to  assist 
manufacturers  in  complying  with  "in- 
use"  standards.  The  remainder  of  this 
proposal  addresses  whether  NCPs 
should  be  made  available  for  the  1996 
Urban  Bus  PM  standard  of  0.05  g/BHP- 
hr.  the  1998  HDE  NOx  standard  of  4.0 
g/BHP-hr,  and  the  following  Tier  1 
standards  applicable  to  1996  HLDTs  at 
the  intermediate '  useful  life  and  at  the 
full  2  useful  life: 

A.  LDT3 

1.  Non-methane  hydrocarbon  (NMHC) 
standard. 

a.  0.32  g/n)i  at  intermediate  useful  life: 

b.  0.46  g/mi  at  full  useful  life; 

2  Carbon  Monoxide  (CO)  standard. 

a.  4.4  g/mi  at  intemiediate  useful  life; 


b.  6.4  g/mi  at  full  useful  life; 

3.  Ojtides  of  Nitrogen  (NOx)  standard. 

a.  0.70  3  g/mi  at  intermediate  useful  life; 

b.  0.98  g/mi  at  full  useful  life; 

4.  Particulate  Matter  (PM)  standard  of  O.lO  g/ 

mi  at  full  useful  life; 

B.  LDT4 

1.  NMHC  standard. 

a.  0.39  g/mi  at  intermediate  useful  life; 

b.  0.56  g/mi  at  full  useful  life: 

2.  CO  standard. 

a.  30  g/mi  at  intermediate  useful  life; 

b.  7.3  g/mi  at  full  useful  life; 

3.  NOx  standard. 

a.  1.1  *  g/mi  at  intermediate  useful  life; 

b.  1.53  g/mi  at  full  useful  life: 

4.  PM  standard  of  0.12  g/mi  at  full  useful  life: 

EPA's  consideration  of  NCPs  for  each  of 
these  standards  is  discussed  below. 

a.  1996  Tier  1  Non-Methane 
Hydrocarbon  (NMHC)  Standard  for 
LDT3 

Sii|ce  there  is  no  NMHC  standard  for 
earlier  model  year  LDT3s,  the  new 
NMHC  standard  represents  an  increase 
in  stringency  over  the  THC  standard  for 
previous  model  years,  satisfying  the  first 
eligibility  criterion.  EPA  acknowledges 
that  one  manufacturer  has  indicated  that 
it  may  have  difficulty  complying  with 
this  standard.  Based  on  the 
manufacturer's  planned  strategy, 
however.  EPA  does  not  believe  that 
substantial  work,  as  described  above, 
will  be  necessary  to  meet  the  new 
standard  for  either  the  intermediate 
useful-life  level  of  0.32  g/mi  or  the  full 
useful-life  level  of  0.46  g/mi.  since  it 
does  not  represent  a  major  modification 
of  existing  technology.  EPA  also  does 
not  believe  that  a  technological  laggard 
is  likely  to  develop,  based  on 
discussions  with  vehicle  manufacturers. 
For  these  reasons.  EPA  is  not  proposing 
to  offer  NCPs  for  this  standard. 

b.  1996  Tier  1  CO  Standard  for  LDT3 
EPA  recognizes  that  the  new  CO 

standard  of  6.4  g/mi  at  full  useful  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  10  g/mi  at  full 
useful  life  for  LDT3s,  satisfying  the  first 
eligilMlity  criterion.  Based  on  1993 
model  year  certification  levels,  only  one 
manufacturer  is  currently  producing 
LDT3.  vehicles  which  would  not  meet 
the  new  standard  at  full  useful  life. 
Since  this  manufacturer  does  not 
anticipate  difficulty  in  meeting  the  new 
CO  standards,  EPA  does  not  believe  that 
a  technological  laggard  is  likely  to 
develop.  The  half  useful-life  standard  of 
4.4  g/mi  is  considered  by  EPA  and 
manufacturers  to  be  less  difficult  to 


'  Intemiediate  useful  life  is  5  years  or  50.000 
miles. 

-Full  u!tefiil  life  is  II  yed/sor  120,000  milfs. 


J  There  is  no  intermedidtc  useful  life  standard  for 
diosel-ftieled  vehicles. 

'Thflte  is  no  interraedi,ilc  ust-fiil  life  standard  for 
die>«IRjeled  vehicles. 


meet  compared  with  the  full  useful  life 
standard.  For  these  reasons.  EPA  is  not 
proposing  to  offer  NCPs  for  these 
standards. 

c.  1996  Tier  1  NO,  Standard  for  LDT3 

EPA  recognizes  that  the  new  NOx 
standard  of  0.98  g/mi  at  full  useful  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  1.7  g/mi  at 
full  useful  life  for  LDT3s,  satisfying  the 
first  eligibility  criterion.  Based  on 
discussions  with  current  manufacturers 
of  vehicles  which,  if  not  modified, 
would  exceed  the  new  NOx  standard  at 
full  useful  life,  EPA  believes  those 
manufacturers  possess  the  desirable 
technology  to  meet  the  new  standard, 
and  EPA  does  not  believe  that  a 
technological  laggardis  likely  to 
develop  among  manufacturers  of  that 
group.  The  half  useful-life  standard  for 
non-diesel  vehicles  of  0.70  g/mi  is 
considered  by  EPA  and  manufacturers 
to  be  less  difficult  to  meet  compared 
with  the  full  useful  life  standard. 

For  the  case  of  diesel- fueled  LDT3s, 
however.  EPA  believes  the  increased 
stringency  is  likely  to  require 
substantial  work  to  comply  with  the  PM 
standard  because  most  conventional 
means  of  reducing  NOx  emissions  from 
diesel-fueled  engines  result  in  increased 
PM  emissions  from  such  engines.  Since 
EPA  believes  that  NOx  emissions  of 
diesel-fueled  vehicles  will  be  lowered 
by  adjusting  engine  operating  and 
design  parameters,  not  requiring 
significant  work.  EPA  is  not  proposing 
to  offer  NCPs  for  the  new  NOx  standards 
for  either  gasoline  fueled  LDT3s  or 
diesel-fueled  LDT3s.  However, 
significant  work  may  be  required  to 
reduce  any  resulting  increase  in  PM 
emissions  or  reduced  decrease  in  PM 
emissions  for  diesel-fueled  vehicles. 
The  interrelationship  between  NOx 
emissions  and  PM  emissions  for  diesel- 
fueled  vehicles  will  be  taken  into 
account  when  considering  NCPs  for  the 
new  PM  standard,  as  discussed  below. 

d.  1996  Tier  1  PM  Standard  for  LDT3 

There  is  no  previous  PM  standard  for 
non-diesel-fueled  LDT3s.  Since  it  is 
well-recognized  in  the  industry  that 
non-  diesel  fueled  vehicles  emit  very 
low  levels  of  particulate  matter,  no  work 
should  be  required  by  manufacturers  to 
meet  this  new  standard  and  no 
technolcgical  laggard  should  develop. 
Therefore,  EPA  is  not  proposing  to  offer 
NCPs  for  those  vehicles. 

EPA  recognizes  that  the  Jiew  PM 
standard  of  0.10  g/mi  at  full  useftil  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  0.13  g/mi  at 
full  useful  life  for  diesel-fueled  LDT3s. 
satisfying  the  first  eligibility  criterion. 
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Based  on  discussions  with  current 
manufacturers,  at  least  one 
manufacturer  is  adapting  technology 
from  similar  engines,  but  having 
different  service  requirements. 
Significant  work  will  probably  be 
required  for  the  technology  adaptation 
specified  by  that  manufacturer, 
especially  when  considering  the 
interrelationship  of  the  NOx  and  PM 
emissions  of  diesel-fueled  engines,  as 
stated  above.  EPA  also  believes  that  a 
technological  laggard  may  develop 
because  of  the  amount  of  work  involved. 
For  these  reasons,  EPA  is  proposing  to 
offer  NCPs  for  diesel-fueled  LDT3s  at 
the  full  useful  life.  The  proposed 
penalty  rates  are  discussed  below. 

e.  1996  Tier  1  Non-Methane 
Hydrocarbon  (NMHC)  Standard  for 
LDT4 

There  is  no  NMHC  standard  for  earlier 
model  year  LDT4s.  Both  EPA  and 
vehicle  manufacturers  believe  that  the 
NMHC  standard  represents  an  increase 
in  stringency  over  the  THC  standard  for 
previous  model  year  LDT4s,  satisfying 
the  first  ehgibility  criterion.  The  same 
manufacturer  that  expressed  concern  in 
meeting  the  NMHC  standard  for  LDT3 
has  similar  concerias  in  meeting  this 
standard  and  will  use  a  similar  strategy 
to  lower  the  emissions.  For  the  same 
reasons  stated  in  the  above  discussion  of 
the  NMHC  standard  for  LDT3s.  EPA 
does  not  propose  to  offer  NCPs  for  the 
NMHC  standard  at  either  the 
intermediate  or  the  full  useful  hfe. 

f.  1996  Tier  1  CO  Standard  for  LDT4 

EPA  recognizes  that  the  new  CO 
standard  of  7.3  g/mi  at  full  useful  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  10  g/mi  at  full 
useful  life  for  LDT4s,  satisfying  the  first 
ehgibility  criterion.  Based  on 
discussions  with  current  manufacturers 
of  affected  vehicles,  EPA  believes  that 
manufacturers  will  not  have  difficulty 
in  meeting  the  new  standard.  Since 
there  are  no  1993  model  year  LDT4s 
%vith  CO  certification  levels  higher  than 
the  new  standard  at  full  useful  life,  EPA 
does  not  believe  that  a  technological 
laggard  is  likely  to  develop.  The  half 
useful-life  standard  of  5.0  g/mi  is 
generally  considered  by  EPA  and 
manufacturers  to  be  less  difficult  to 
meet  compared  with  the  full  useful  hfe 
standard  of  7.3  g/mi.  For  these  reasons. 
EPA  is  not  proposing  to  offer  NCPs  for 
these  standards. 

g.  1996  Tier  1  NOx  Standard  for  LDT4 

EPA  recc^nizes  that  the  new  NOx 
standard  of  1.53  g/mi  at  full  useful  hfe 
represents  some  increase  in  stringency 
over  the  prior  standard  of  1.7  g/mi  at 


full  useftil  hfe  for  LDT4s.  satisfying  the 
first  eligibility  criterioiL  Based  on 
discussions  with  current  manufacturers 
of  affected  vehicles,  and  based  on  the 
fact  that  there  were  no  model  year  1993 
LDT4S  certified  which  would  exceed  the 
new  standard  at  full  useful  life,  EPA 
believes  that  substantial  woii;,  as 
described  above,  will  not  be  required  of 
manufacturers  and  that  a  technological 
laggard  is  not  likely  to  develop.  The  half 
useful-life  standard  for  non-diesel 
vehicles  of  1.10  g/mi  is  generally 
considered  by  EPA  and  manufacturers 
to  be  less  difficult  to  meet  compared 
with  the  full  useful  life  standard.  For 
these  reasons,  EPA  does  not  propose  to 
offer  NCPs  for  the  new  LDT4  NOx 
standards. 

h.  19%  Tier  1  PM  Standard  for  LDT4 

EPA  recognizes  that  the  new  PM 
standard  of  0.12  g/mi  at  full  useful  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  0.13  g/mi  at 
full  useful  life  for  LJDT4s,  satisfying  the 
first  eligibihty  criterion.  As  in  the  case 
of  non-diesel  LDT3s.  no  work  should  be 
required  to  meet  the  new  PM  standard 
for  non-diesel  LDT46.  And  based  on 
discussions  with  current  manufacturers 
of  diesel-fueled  LDT4  vehicles  and  on 
1993  model  year  certification  levels, 
EPA  does  not  believe  that  a 
technolt^cal  laggard  is  likely  to 
develop  or  that  substantial  work,  as 
described  above,  will  be  required  to 
meet  the  new  PM  standard.  For  these 
reasons,  EPA  is  not  proposing  to  offer 
NCPs  for  the  new  LEn"4  PM  standard. 

i.  1996  HDDE  Urban  Bus  PM  Standard 

The  1996  HDDE  urban  bus  PM 
standard  of  0.05  g/BHP-hr  is  more 
stringent  than  the  previous  1994  0.07  g/ 
BHP-hr  PM  standard  it  is  superseding. 
EPA  recognizes  that  some  work  may  be 
necessary  for  the  urban  bus  engine 
manufacturers  to  ccnnply  with  the  new 
standard.  Based  on  discussions  with 
those  manufacturers,  EPA  does  not 
believe  that  a  techaological  laggard  is 
likely  to  exist.  Reinforcing  that  belief  is 
the  fact  that  the  0.05  g/BHP-hr  standard 
was  originally  proposed  as  a  1994 
standard.  Detroit  Diesel  Corporation 
successfully  argued  that  they  could  not 
effectively  comply  by  1994,  and  that  if 
the  0.05  g/BHP-hr  standard  was  delayed 
until  1996,  and  a  staiKiard  of  0.07  g/ 
BHP-hr  was  adopted  in  1994, 
compliance  could  be  achieved  more 
efficiently.  Furthermore,  comphance 
with  the  0.05  g/BHP-hr  standard  has 
been  demonstrated  in  certification  using 
a  particulate  trap  system.  And  a  catalyst 
equipped  1994  urban  bus  engine  tested 
as  low  as  0.05  g/bhp-hr,  although  it 
certified  to  0.07  g/'bhp-hr.  For  these 


reasons,  EPA  is  not  proposing  to  offer 
NCPs  for  the  1996  0.05  g/BHP-hr  PM 
standard  for  HDDE  used  for  urban 
buses. 

j.  1998  HDE  NOx  Standard 

EPA  acknowledges  that  the  1998  HDE 
NOx  standard  of  4.0  g/BHP-hr  is  an 
increase  in  stringency  over  the  present 
5.0  g/BHP-hr  standard.  EPA  also 
believes,  based  on  discussions  with 
current  manufacturers  of  HDEs.  that 
additional  work  will  be  required  to 
comply  with  the  new  standard. 
Improvements  to  turbochargers, 
conversion  of  remaining  m«±anical 
fuel  injection  systems  to  electronic 
control,  and,  in  some  cases,  the  use  of 
exhaust  gas  catalytic  converters  will  be 
necessary.  But,  based  on  those  same 
discussions  with  manufacturers,  and 
considering  the  fact  that  the  standard 
does  not  become  effective  for  an 
additional  four  years  from  this  time. 
EPA  believes  that  a  technological 
laggard  is  not  Ukely  to  develop. 
Therefore,  EPA  does  not  propose  to  offer 
NCPs  for  the  1998  HDE  NOx  standard. 

ni.  Penalty  Rates 

This  proposed  rule  is  the  most  recent 
in  a  series  of  NCP  rulemakings.  The 
discussion  of  penalty  rates  in  the  Phase 
IV  rulemaking  (58  FR  68532,  December 
28, 1993).  Phase  III  rulemaking  (55  FR 
46622,  November  5, 1990),  the  Phase  n 
rulemaking  (50  FR  53454.  December  31. 
1985)  as  well  as  the  Phase  I  rulemaking 
(50  FR  35374,  August  30, 1985)  are 
incorporated  by  reference.  This  section 
briefly  reviews  the  penalty  rate  formula 
and  discusses  how  EPA  arrived  at  the 
penalty  rates  in  this  proposed  rule. 
Emphasis  will  be  placed  on  procedures 
different  from  those  used  to  derive 
penalty  rates  during  Phase  II.  Phase  III. 
or  Phase  IV. 

A.  Parameters 

As  in  the  previous  NCP  rules.  EPA  is 
specifving  values  for  the  following 
parameters  in  the  NCP  formula  for  each 
standard;  COCso.  COC90,  MCv,.  and  F. 
The  NCP  formula  is  the  same  as  that 
promulgated  in  the  Phase  1  rule. 

COCso  is  an  estimate  of  the 
industrvwide  average  incremental  tost 
per  engine  (references  to  engines  are 
intended  to  include  vehicles  as  well) 
associated  with  meeting  the  standard  for 
which  an  NCP  is  offered,  compared  with 
meeting  the  upper  limit.  COCs,  is  based 
on  typical  engine  technology,  as  nearly 
as  EPA  can  identifi,-  it.  As  in  the 
previous  NCP  rules,  costs  include 
additional  manufacturer  costs  and 
additional  owner  costs.  The  other  NCP 
rules  did  not  include  certification  costs 
in  the  calculation  of  COC«i...  and  none 
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will  be  allowed  in  this  proposed  rule 
because  both  complying  and 
noncomplying  manufacturers  must 
incur  certification  costs. 

COCso  is  EPA's  best  estimate  of  the 
90th  percentile  incremental  cost  per- 
engine  associated  with  meeting  the 
standard  for  which  an  NCP  is  offered, 
compared  with  meeting  the  associated 
upper  limit.  COC90  is  based  on  a  near 
worst  case  technology,  as  nearly  as  EPA 
can  identiiy  it.  CXXlw,  like  COCso, 
includes  both  manufacturer  and  owner 
costs,  but  not  certification  costs. 

MC  so  is  an  estimate  of  the 
industrywide  average  marginal  cost  of 
compliance  per  unit  of  reduced 
pollutant  associated  with  the  least  cost 
effective  emission  control  technology 
installed  to  meet  the  new  standard. 
MC50  is  measured  in  dollars  per  g/BHP- 
hr  for  HDEs  and  in  dollars  per  gram  per 
mile  (g/mi)  for  LDTs. 

F  is  a  factor  used  to  derive  MC*).  the 
90th  percentile  marginal  cost  of 
compliance  with  the  NCP  standard  for 
engines  in  the  NCP  category.  MC90  is 
defined  as  being  the  slope  of  the  penalty 
rate  curve  near  the  standard  and  is  equal 
to  MC50  multiplied  by  F.  For  this 
rulemaking,  as  was  the  case  in  the 
previous  NCP  rules,  EPA  has 
determined  that  no  reasonable  estimate 
of  MC90  can  be  made  based  on  existing 
marginal  cost  data  and  has  thus  set  F  at 
a  presumptive  value  of  1.2.  This 
approach  was  generally  supported  by 
commenters  on  the  past  NCP 
rulemakings. 

B.  Parameter  Values  and  Upper  Limit 

The  derivation  of  the  proposed  cost 
parameters  is  described  in  a  support 
document  entitled  "Calculation  of 
Nonconformance  Penalty  Rates  for  1996 
and  Later  Model  Year  LDT3  Particulate 
Matter  (PM)  Standards."  which  is 
available  in  the  public  docket  for  this 
rulemaking.  The  upper  limits  applicable 
to  a  pollutant  emission  standard  shall  be 
determined  as  per  ^6. 1104-91. 

1996  Tier  1  Particulate  Matter  (PM) 
Standard  of  0.10  g/mi  for  LDT3  at  Full 
Useful  Life 

EPA  proposes  that  the  following 
values  (in  July.  1993  dollars)  be  used  in 
the  NCP  formula  for  the  1996  and  later 
model  year  Tier  1  0.10  g/mi  PM 
standard  for  LDT3  at  full  useful  life. 
CC)Cso  =  $557- 
COC9,)  =  $1178 

MCsfl  =  557/(.13-.10)  =  S18,567 
F  =  1.2 

The  values  of  the  compliance 
parameters  are  based  on  the  cost  of 
projected  engine  modifications  and  the 
use  of  an  oxidation  catalyst  for  PM 


reduction  as  outlined  in  "Calculation  of 
Nonconformance  Penalty  Rates  for  1996 
and  Later  Model  Year  LDT3  Particulate 
Matter  (PM)  Standards".  While  the 
possibility  of  complying  with  the  PM 
standard  using  a  particulate  trap  exists, 
it  is  not  considered  by  EPA  or  industry 
to  be  •  likely  solution. 

Since  a  previous  PM  standard  of  0.13 
g/mi  exists,  EPA  is  proposing  that  the 
upper  limit  which  cannot  be  exceeded 
by  LDT3  vehicles  shall  be  0.13  g/mi. 

IV.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  and  is  therefore  not 
subject  to  OMB  review.  This  regulation 
will  not  have  an  annual  effect  on  the 
economy  in  excess  of  $100  million  and 
will  not  cause  a  major  increase  in  the 
price  of  HDEs  above  those  that  would 
otherwise  occur  from  compliance  with 
the  emission  standands  themselves.  This 
regulation  is  intended  to  assist 
manufacturers  that  are  having  difficulty 
developing  and  marketing  vehicles 
which  comply  with  the  1996  Tier  1  PM 
standard  for  LDT3s.  Without  this 
proposed  rule,  a  manufacturer 
experiencing  difficulty  in  complying 
with  this  new  emission  standard  (after 
the  use  of  credits)  has  only  two 
alternatives:  fix  the  nonconforming 
engines  for  the  associated  model  years 
or  not  sell  them  at  all.  NCPs  provide 
manufacturers  with  additional  time  to 
bring  their  engines  into  conformity. 

In  addition,  NCPs  are  calculated  to 
deprive  nonconforming  manufacturers 
of  any  cost  savings  and  competitive 


advantages  stemming  from  marketing  a 
nonconforming  engine.  Thus,  NCPs  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

V.  Economic  Impact 

Because  the  use  of  NCPs  is  optional, 
manufacturers  have  the  flexibility  and 
will  likely  choose  whether  or  not  to  use 
NCPs  based  on  their  ability  to  comply 
with  emissions  standards.  If  no  HDE 
manufacturer  elects  to  use  NCPs,  these 
manufacturers  and  the  users  of  their 
products  will  not  incur  any  additional 
costs  related  to  NCPs. 

NCPs  remedy  the  potential  problem  of 
having  a  manufacturer  forced  out  of  the 
marketplace  due  to  that  manufacturer's 
inability  to  conform  to  new,  strict 
emission  standards  in  a  timely  manner. 
Without  NCPs,  a  manufacturer  which 
has  difficulty  certifying  HDEs  in 
conformance  with  emission  standards  or 
whose  engines  fail  a  SEA  has  only  two 
alternatives:  fix  the  nonconforming 
engines,  perhaps  at  a  prohibitive  cost,  or 
prevent  their  introduction  into 
commerce.  The  availability  of  NCPs 
provides  manufacturers  with  a  third 
alternative:  continue  production  and 
introduce  into  commerce  upon  payment 
of  a  penalty  for  an  engine  that  exceeds 
the  standard  until  an  emission 
conformance  technique  is  developed. 

Therefore,  NCPs  represent  a 
regulatory  mechanism  that  allows 
affected  manufacturers  to  have 
increased  flexibility.  A  decision  to  use 
NCPs  may  be  a  manufacturer's  only  way 
to  continue  to  introduce  HDEs  into 
commerce.  Hence.  NCPs  may  be 
considered  to  have  no  adverse  economic 
impact. 

VI.  Environmental  Impact 

When  evaluating  the  environmental 
impact  of  this  proposed  rule,  one  must 
keep  in  mind  that,  under  the  Act,  NCPs 
are  a  consequence  of  enacting  new, 
more  stringent  emissions  requirements 
for  heavy  duty  engines.  Emission 
standards  are  set  at  a  level  that  most,  but 
not  necessarily  all,  manufacturers  can 
achieve  by  the  model  year  in  which  the 
standard  becomes  effective.  Following 
International  Harvester  v.  Ruckelshaus, 
478  F.2d  615  (D.C.  Cir.  1973),  Congress 
realized  the  dilemma  that  technology- 
forcing  standards  were  likely  to  cause, 
and  allowed  manufacturers  of  heavy- 
duty  engines  to  certify  nonconforming 
vehicles/engines  upon  the  payment  of 
an  NCP,  under  certain  conditions.  This 
mechanism  would  allow 
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manufacturer(s)  who  cannot  meet 
technology-forcing  standards 
immediately  to  continue  to  manufacture 
these  nonconforming  engines  while  they 
tackle  the  technological  problems 
associated  with  meeting  new  emission 
standard(s).  Thus,  as  part  of  the 
statutory  structure  to  force  technological 
improvements  without  driving 
manufacturers  out  of  the  market,  NCPs 
provide  flexibility  that  fosters  long-term 
emissions  improvement  through  the 
setting  of  lower  emission  standards  at 
an  earlier  date  than  could  otherwise  be 
possible.  By  design,  NCPs  encourage  the 
technological  laggard  that  is  using  NCPs 
to  reduce  emission  levels  to  the  more 
stringent  standard  as  quickly  as 
possible. 

VII.  Compliance  With  Regulatory 
Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  None  of  the  affected 
manufacturers  could  be  classified  as 
small.  Moreover,  as  already  discussed, 
the  NCP  program  can  be  expected  to 
benefit  manufacturers. 

Some  small  entities  do  exist  as 
manufacturers'  contractors  for  the 
testing  of  engines  for  Production 
Compliance  Audits  (PCAs).  It  is  EPA's 
practice  to  conduct  PCA  scheduling 
(namely,  tests  per  day  limitations)  in 
such  a  way  as  to  consider  the  staff  and 
manpower  capabilities  of  such 
contractors  and  avoid  any  problems. 
The  result  is  that  these  entities  are  not 
adversely  affected.  Thus,  I  certify  that 
this  proposed  rule  will  not  have  any 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 

VIII.  Information  Collection 
Requirements 

This  proposed  rule  requires  that 
manufacturers  perform  certain  record 
keeping  and  submit  certain  reports  to 
EPA.  The  Paperwork  Reduction  Act  of 
1980,  44  use  3501,  et  seq..  provides 
that  reporting  and  record  keeping 
requirements  be  approved  by  OMB 
before  they  can  be  enforced  by  EPA.  The 
information  collection  requirements  in 
this  proposed  rule  have  been  addressed 
in  previous  rulemaking  and  approved 
by  OMB  (OMB  control  no.  2060-0132). 
At  the  time  of  the  final  rulemaking  the 
Agency  will  submit  an  Inventory 
Correction  Worksheet  to  OMB  amending 
the  approved  burden  hours  to  reflect  the 
additional  reports  required  by  this 
rulemaking.  However,  any  person 
wishing  to  comment  on  these 
requirements  is  invited  to  do  so. 


Comments  on  these  requirements 
should  be  submitted  to  Chief, 
Information  Policy  Branch,  2136,  U.S. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460  and 
to  OMB,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place, 
NW,  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements. 

List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Gasoline,  Motor  vehicles.  Labeling, 
Motor  vehicle  pollution,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  4, 1994. 
(]arol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  86.  is  proposed 
to  be  amended  as  follows: 

PART  86-CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  i  it^tion  for  part  86 
continues  to  read  as  loilows: 

Authority:  Sees.  202,  203,  206,  207.  208, 
215,  301(a).  Qean  Air  Act  as  amended  (  42 
U.S.C.  7521,  7522,  7524,  7525.  7541,  7542, 
7549,  7550,  and  7601(a)). 

2.  Section  86.1105-87  of  subpart  L  is 
proposed  to  be  amended  by  revising 
paragraph  (e)  and  adding  paragraph  (g) 
to  read  as  follows: 

§  86.11 05-87    Emission  standards  for 
which  nonconformance  penalties  are 
available. 

*        •        *        •        » 

(e)  The  values  of  COCs,.,  COCgo,  and 
MCsn  in  paragraphs  (a)  and  (b)  of  this 
section  are  expressed  in  Deceml)er  1984 
dollars.  The  values  of  COCso.  COC90, 
and  MC.10  in  paragraphs  (c)  and  (d)  of 
this  section  are  expressed  in  December 
1989  dollars.  The  values  of  COCjo. 
COC90.  and  MCso  in  paragraph  (Q  of  this 
section  are  expressed  in  December  1991 
dollars.  The  values  of  COC50.  COC90, 
and  MCv)  in  paragraph  (g)  of  this  section 
are  expressed  in  July  1993  dollars. 
These  values  shall  be  adjusted  for 
inflation  to  dollars  as  of  January  of  the 
calendar  year  preceding  the  model  year 
in  which  the  NCP  is  first  available  by 
using  the  change  in  the  overall 
Consumer  Price  Index,  and  rounded  to 
the  nearest  whole  dollar  in  accordance 
With  ASTM  E29-67  (reapproved  1980). 
Standard  Recommended  Practice  for 


Indicating  Which  Places  of  Figures  are 
to  be  Considered  Significant  in 
Specified  Limiting  Values.  The  method 
was  approved  by  the  director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  This 
document  is  available  firom  ASTM.  I9lfi 
Race  Street.  Philadelphia,  PA  19103, 
and  is  also  available  for  inspection  as 
part  of  Docket  A-91-06,  located  at  the 
Central  Docket  Section,  EPA,  401  M 
Street,  SW,  Washington,  DC  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  on  January  13, 
1992.  These  materials  are  incorporated 
as  they  exist  on  the  date  of  the  approval 
and  a  notice  of  any  change  in  these 
materials  will  be  published  in  the 
Federal  Register. 
«        *        •        •        . 

(g)  Effective  in  the  1996  model  year. 
NCPs  will  be  available  for  the  following 
emission  standard: 

(1)  Light-duty  truck  3  diesel-fueled 
vehicle  at  full  useful  life  (as  defined  in 
§  86.094-2)  particulate  matter  emission 
standard  of  0.10  g/mi. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  for  the  standard  set 
forth  in  §86.094-9(a)(l)(:i)  in 
accordance  with  §86.11 13-87(a): 

(A)  COCso:  $557. 

(B)  COC»:  $1178. 

(C)  MC50:  $18,567  per  cram  per  milo; 
(D)F:1.2. 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.094- 
9(a)(l)(ii)  in  accordance  with  §66.1111- 
87(h):  0.011. 

(2)  [Reserved] 

[FR  Doc.  94-19769  Filed  S-ia-94;  8  45  ,.:r.l 
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40  CFR  Part  721 
IOPPTS-60621;  FRL-4872-11 
RIN  207(X-AB27 

Dipropylene  glycol  dimethyl  ether; 
Proposed  Significant  New  Use^uie 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

StiMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substanie 
described  as  modified  propylene  glvro! 
ether,  which  is  the  subject  of 
premanufacture  notice  (PMN)  P-93- 
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507.  Hus  ptopasal  •voidd  recpiire 
certain  persoos  mho  uaftead  to 
maau£K]tiui«u  noport,  or  process  tiais 
substance  ior»  s^BiitcArd  new  use  to 
notify  £PA  «t  lent  90  days  before 
comBflncing  aay  Bcnufactoriag  or 
praoessiag  activities  far  a  use 
designated  bj  <iiis  SNUR  as  a  signidcast 
new  use.  1%e  fe^i«d  notioe  would 
provide  EPA  wilh  tbe  opportunity  to 
evaluate  the  iftteaded  use  and,  if 
necesserj.  to  pmhibit  or  limit  that 
activity  bafoie  it  can  occur. 
DATES:  Written  comiBents  must  be 
reoaiwed  by  £PA  «b  or  before  September 
21.1^94. 

ADDRESSeS:  All  caranDents  must  be  sent 
in  triplw:irte  toe  Gnviraoanfeotal 
ProtoctkD  Ageacy.  OPPT  Document 
Control  Officer  (7407),  401  M  SU  SIV.. 
Rm.  E-G99.  Wasyngfeoo,  OC  20460. 
Comments  that  are  claimed  as 
confidential  business  information  (CBI) 
must  be  clearly  marked  CBI.  If  CBI  is 
claiised.  tbree  additional  copies  of  tbe 
comments  without  the  CBI  must  also  be 
submitted.  Nooconfideatial  versions  of 
coruneotsoa  tbis  proposed  rule  will  be 
placed  in  tbe  niienaidi^  record  and 
will  be  available  forpi^lic  insp>ection  ia 
the  TSCA  Noaconfidentiai  Infonnation 
Center  (NQQ  located  in  Km.  N£-B607. 
Comments  should  include  tbe  docket 
control  number.  The  docket  control 
number  for  the  chemical  substance  in 
this  SNUR  is  OPPTS-50621.  Unit  VI.  erf 
this  prearable  GODtaias  additional 
information  on  submitting  comments 
contaiaiog  inJormftUon  claimed  as  CBI. 
FOR  FURllCR  mPOmUkTtOm  CONTACT: 
Susai  B.  Hazea.  Director. 
Environmental  Assistance  Division 
(7408).  Office  erf  Pollution  Preventioa 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B.  401  M  St..  SW., 
Washington.  DC  20460.  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEMEffTARY  INFORMATION:  This 
proposed  SNUR  would  require  persons 
to  notify  EPA  at  least  90  days  before 
commencing  the  manufacture,  import, 
or  processing  of  the  substance  identified 
as  modified  propylene  glycol  ether  for 
the  significant  new  uses  described 
herein.  The  required  notice  would 
provide  EPA  with  information  with 
which  to  evaluate  an  intended  use  and 
associated  activities. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
thisdeterminatkni  by  rule  after 
con.sidering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 


chemical  substance  is  a  significaixt  new 
use.  section  5(aKl )(B)af  TSCA  requnes 
persoDB  to  submit  a  notioe  to  EPA  at 
least  90  days  beibre  they  manufacture, 
imfxsrtt  or  process  tbe  chemical 
substaoce  for  that  use.  Section  26(cl  of 
TSCA  autbcaizes  EPA  to  take  action 
under  eection  5(a)(2)  with  r^pect  to  a 
category  of  chemical  sub^ances. 
Persan(  subject  to  this  SNUR  would 
complj  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  under  section 
5(a)(1)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requiTements  of  section  Stb) 
and  tdll),  the  exemptions  authorized 
by  section  5(h)(1).  M2).  (h)(3),  and 
(h)(5),  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a 
significant  new  use  notice  (SNUN).  EPA 
may  take  regulatory  action  under 
section  5(e),  5(f),  6.  or  7  to  control  the 
activities  for  wluch  it  has  received  a 
SNUN.  If  EPA  does  not  take  action, 
section  5(g)  of  TSCA  requires  EPA  to 
explain  in  the  Federal  ftesister  its 
reasons  for  not  taiung  action. 

Persons  wbo  intend  to  export  a 
substance  identified  in  a  pn^osed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

II.  AppDicabilily  of  General  Provisiaas 

General  regulator}'  provisions 
applicable  to  SNURs  are  codifwd  at  40 
CFR  pffll  721,  subpart  A.  Regulatory 
provisions  covedng  user  fees  appUcsble 
to  fugnificajit  new  use  aotioes  are 
codified  at  40  CFR  part  700  under  the 
authority  of  TSCA  section  26(b). 
Interested  persons  may  refer  to  these 
sections  for  further  information. 

III.  Background 

EPA  is  proposing  to  establish 
sigiiiRcant  new  use  and  recordkeeping 
requiraments  for  the  chemical 
diprop)  lene  glycol  dimethyl  ether.  The 
proposed  S?vIlJR  designates  as 
significant  new  uses: 

(1)  Any  manner  o^  method  of 
manufacturing,  importing,  or  processing 
associated  with  any  use  of  the  substance 
without  the  use  of  dermal  protection, 
including  gloves,  that  provides  an 
imporviotus  barrier  to  the  substance. 

(2)  ,\nnual  manufacture  and 
importation  volume  for  anv  use  greater 
th.in  4  times  the  yeeu-ly  volume  specified 
in  the  P.MN  for  the  substance  (annual 
produiSion  total  must  include  quantities 
m-jnuiactured  for  export  and  for  all 
domestic  uses). 

CO  Use  of  tlie  substance  in  a  consumer 
produgt 


On  Febnaary  Z,  iS9i,  GPAeec8iv«d« 
PMN.  designated  as  P-9>-iSQ7.  fin- a 

modified  prapyiena  gl^wslatbar.  Based 
on  test  data  m  d»  PMN  adbstanoe, 
submitted  wiHb  tbe  PiXN  and  during  the 
review  penod,  EPA  bas  conoems  for  tbe 
substance's  potential  to  cause  adverse 
systemic,  matemat  and  fetal  effects. 
The  greatest  potential  for  risk  appears  to 
be  assodaied  witb  Ibe  dennal  route  of 
exposure.  The  extent  to  which  tbe 
Agency  expects  thtf  adverse  effects  may 
occur  relates  in  large  part  to  tbe  isomer 
mix  of  tbe  FiXS  substance,  whicb  is  a 
corabdnBtiain  of  three  individual 
i  somas. 

If  the  ratio  of  these  isomers  in  tbe 
PMN  substanoe  is  inmntained  at  cartaxn 
levels,  the  Agency  considers  the 
potential  risk  to  workers  during 
manufacturing,  processing,  and  use  to 
be  reasonable;  however,  if  the 
formulation  contains  a  high  percentage 
of  an  isomer  for  which  the  suspected 
human  health  hazard  is  stgnincant,  tbe 
Agency  might  consider  die  risk  to 
workers  to  be  unreasonable.  Although 
the  Agency  does  not  consider  the  higher 
risk  formulations  likely  to  be  made,  and 
is  reasonably  cofnfident  that  ^  isomer 
of  greatest  potential  concern  will  be 
present  at  low  levels  (<5  percent)  in  the 
formulation,  tbe  PMN  submitter  was  not 
able  to  specify  with  certainty  the 
percentage  at  which  each  isomer  would 
be  present  in  the  PMN  substance. 
Consequently,  there  is  potential  for  the 
PMN  substanoe  to  be  formulated  in 
isomer  ratios  that  may  present  an 
unreasonable  risk  to  human  bealth  as 
described  above. 

In  dedding  not  to  regulate  tbe  PMN 
submitter  through  an  administrative 
consent  ordo-,  the  Agency  balanced  the 
potential  ri^s  from  certain  isomer 
formulations  with  the  benefits  to  worker 
safety  offered  by  the  PMN  substaix:e  as 
a  substitute  for  more  potentially 
hazardous  glycol  ethers.  Another  factor 
in  the  Agency's  decision  m*t  to  regulate 
the  PMN  substance  through  an  order 
was  the  product  stewardship  program 
that  the  submitter  had  estaWished  for 
the  substance,  which  included  up-front 
glove  testing  to  ensure  that  accurate 
information  on  dermal  protection  would 
be  communicated  to  workers  exposed  to 
the  substanc-e. 

Tbe  results  of  the  glove  testing 
indicated  tbat  permeation  at  rales  that 
might  present  an  unreasonable  risk 
could  occur  with  certain  glove  models. 
The  Agency  considers  it  prudent  and 
necessary,  therefore,  that  any  glove  or 
dermal  protective  clothing  intended  for 
use  in  handling  the  PMN  substance  be 
tested,  or  tbe  spedfications  from  the 
manufacturer  or  supplier  evaluatedL 
prior  to  use.  This  testing  or  evabaation 


Federal  Register  /  Vol.  59,  No.  161  /  Monday,  August  22.  1994  /  Proposed  Rules  43081 


must  ensure  that  the  protective  item 
will  be  impervious  to  the  PMN 
substance  for  the  expected  duration  and 
conditions  of  exposure,  which  includes 
the  likely  combinations  of  other 
chemicals  to  which  the  item  may  be 
exposed  in  the  work  area.  (Each  piece  of 
personal  protective  equipment  must  be 
selected  and  used  in  accordance  with  29 
CFR  1910.132  and  1910.133.)  Handling 
the  PMN  substance  without  the  use  of 
equipment  that  provides  an  impervious 
barrier  to  it  would  be  considered  a 
significant  new  use  requiring  Agency 
notice  and  appropriate  justiHcation. 

Based  in  part  on  the  submitter's 
commitment  to  incorporate  the  resuhs 
of  the  glove  study  in  its  product 
literature,  the  Agency  considered 
regulation  of  the  submitter  to  require 
use  of  dermal  protective  equipment 
under  a  consent  order  unnecessary, 
especially  in  view  of  the  substance's 
relative  human  health  advantages.  The 
balance  in  favor  of  non-regulation  might 
shift,  however,  if  aspects  of  the 
manufacture  and  use  of  the  PMN 
substance  were  to  change  from  those  on 
which  the  Agency's  risk  assessment  was 
originally  based. 

The  production  volume  estimated  by 
the  submitter  in  its  PMN,  for  example, 
is  expected  to  result  in  relatively  few 
workers  being  exposed  to  the  PMN 
substance.  If  the  production  level  were 
to  increase  substantially,  however,  the 
number  of  workers  and  the  duration  of 
exposure— especially  during 
manufacture — would  increase 
proportionately.  As  a  consequence,  EPA 
would  need  to  revisit  its  original  risk 
assessment,  consider  whether  a 
potential  unreasonable  risk  might  result 
at  the  higher  production  levels  and 
whether  to  regulate  to  mitigate  that  risk. 

Of  course,  it  this  increase  in 
production  volume  were  coupled  with 
formulation  of  the  PMN  substance  with 
a  proportionally  greater  amount  of  the 
isomers  of  concern,  the  potential  risk  to 
workers  would  increase  as  well.  The 
filing  of  a  SNUN  based  on  production 
volume  would  afford  the  Agency  an 
opportunity  to  evaluate  not  only  the 
increased  worker  exposures  and  risks, 
but  also  the  risks  associated  with  a 
particular  isomer  formulation  of  the 
PMN  substance,  the  knowledge  of 
which  would  be  based  on  actual 
production  experience. 

For  purposes  of  determining  the 
annual  PMN  production  volume  and 
compliance  with  the  volume  limitation, 
quantities  of  the  PMN  substance 
manufactured  for  both  domestic  use  and 
export  should  be  totaled  (i.e.  considered 
in  aggregate),  even  if  the  export  volumes 
were  formerly  manufactured  "for  export 
only."  Once  domestic  manufacture  is 


intended  or  commences,  all  volumes 
produced — both  for  domestic 
consumption  and  export — are  subject  to 
PMN  reporting  requirements  and  TSCA 
section  5  regulation.  Also,  the  annual 
production  total  should  reflect 
manufacture  or  import  volumes  for  any 
and  all  uses;  the  total  should  not  be 
calculated  on  a  per-use-basis.  (See  40 
CFR  720.45  and  associated  Agency 
guidance  documents  and  instructions.) 

In  addition,  while  the  potential  risk  to 
workers  from  exposure  to  the  PMN 
substance  might  be  considered 
reasonable,  similar  exposures  and  risks 
to  the  general  population  by  way  of 
consumer  uses  for  the  PMN  substance 
might  not.  The  Agency  considers 
potential  risks  to  workers  to  be 
mitigated  in  part  by  the  greater  level  of 
protective  measures  normally  found  in 
the  workplace  and  the  generally  greater 
awareness  among  workers  of  the 
potential  hazards  associated  with  the 
substances  they  handle.  Consumers,  on 
the  other  hand,  usually  are  not  as  aware 
of  potential  hazards,  do  not  have  access 
to  the  same  types  of  information  and 
protections  available  to  workers,  and 
therefore  are  potentially  at  greater  risk  if 
exposed  to  a  hazardous  new  substance 
in  a  consumer  product.  Thus,  in  an 
effort  to  prevent  an  unreasonable  risk  to 
the  general  population,  the  PMN 
substance  cannot  be  manufactured  or 
processed  for  a  consumer  use  until  that 
use  and  the  potential  exposures  and 
risks  associated  with  it  have  been 
reviewed  and  evaluated  by  the  Agency. 

In  summary,  for  the  reasons  described 
above,  the  Agency  has  designated 
handling  the  PMN  substance  without 
adequate  dermal  protection,  production 
volume  when  it  reaches  a  substantial 
level  per  year,  and  any  consumer  use  of 
the  PMn  substance  as  significant  new 
uses. 

IV.  Applicability  ofSNUR  to  Uses 
Occurring  Before  Eflfective  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  date  of  proposal  rather  than 
as  of  the  effective  date  of  the  rule.  If  uses 
which  had  commenced  between  that 
date  and  the  effective  date  of  this 
rulemaking  were  considered  ongoing, 
rather  than  new,  any  person  could 
defeat  the  SNUR  by  initiating  a 
significant  new  use  before  the  effective 
date.  This  would  make  it  difficuh  for 
EPA  to  establish  SNUR  notice 
requirements.  Thus,  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  for  uses 
regulated  under  this  SNUR  after  the  date 
of  this  proposed  rule  will  have  to  cease 


any  such  activity  before  the  effective 
date  of  the  rule.  To  resume  their 
activities,  such  persons  would  have  to 
comply  with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires.  EPA,  not  wishing  to 
unnecessarily  disrupt  the  activities  of 
persons  who  begin  commercial 
manufacture,  import,  or  processing  of  a 
significant  new  use  before  the  effective 
date  of  the  SNUR,  has  promulgated 
provisions  to  allow  such  persons  to 
comply  with  this  proposed  SNUR  before 
it  is  promulgated.  If  a  person  were  to 
meet  the  conditions  of  advance 
compliance  as  codified  at  §  721.45(h), 
the  person  would  be  considered  to  have 
met  the  requirements  of  the  final  SNUR 
for  those  activities.  If  persons  wholjegin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

V.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance. 
The  Agency's  complete  economic 
analysis  is  available  in  the  public  record 
for  this  proposed  rule  (OPPTS-50621). 

VI.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential,"  "trade 
secret,"  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with 
procedures  in  40  CFR  part  2.  Any  party 
submitting  comments  claimed  to  be 
confidential  must  prepare  and  submit  a 
nonconfidential  public  version  in 
triplicate  of  the  comments  that  EP.\  can 
place  in  the  public  file. 

Vli.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50621).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  proposed 
rule.  EPA  will  supplement  the  record 
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with  additwwri  infonnation  as  it  is 
received. 

EPA  will  accept  atWitiowai  materials 
for  indusioB  in  dm  record  at  afly  time 
between  4his  prepesal  and  desi^ation 
of  the<»mpletefeaerd.  E3PA  »vill 
identify  the  com]dete  rulemaking  record 
by  thedalte  of  premulgetTOn.  A  public 
version  of  the  »ecerd.  wiflioot  any  CBI, 
is  avnUUe  in  the  TSCA 
Nonconfidential  Information  Onter 
(NQC)  freni  12  nooa  to  4  p.m.,  Monday 
through  Friday,  eicoept  legal  holidays. 
The  TSCA  NonconBdentlal  Information 
Center  is  located  in  Rm.  NE-B607. 401 
M  St.,  SW..  Washington,  DC. 

VIIL  Xcgulatorjr  Assessment   . 
ReqarireoieBU 


A.  EsQBCutfve  Order  12968 

Undex Executive  Order  12666  (58  FR 
51735.  October  4, 1993).  the  Agency 
must  detennise  whether  the  regulator}- 
action  is  "significanl"  «nH  theiBfore 
subject  to  review  by  the  OlSce  of 
Management  and  ^dget  {0MB]  and  the 
requirements  of  .Oie  Executive  Order. 
Under  section  3(f).  the  order  defines  a 
"signiiicant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  12)  creating  serious 
inoonsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  proposed  rule  is  not 
"significant"  and  is  therefore  not  subject 
to  OMB  re\'iew. 

B.  Regakaory  Flexibility  Act 

Under  the  Regulatory  Flexibiiitv  Act 
(5  U.S.C.  605Tb)),  EPA  has  determ'ined 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  proposed  rule  would  likely  be 
small  businesses.  However,  EPA  expects 
to  receive  few  SNUNs  for  this  substance. 
Therefore,  EPA  believes  that  the  number 
of  small  businesses  affected  by  the 


proposed  rule  would  not  be  stibstantial, 
even  if  all  of  the  SNUN  submitters  were 
small  ftms. 

C.  Paparwork  Reduction  Act 

OMB  has  approved  the  information 
collectiim  Tequirements  contained  in 
this  proposed  rule  under  the  provisions 
of  the  i^penvork  Reductitjn  Act  (44 
U.S.C.  3501  rt  seq),  and  has  assigned 
OMB  control  number  2070-0012.  Public 
reporting  burden  for  diis  collection  of 
information  is  estimated  to  vary  from  30 
to  170  hours  per  response,  with  an 
average  of  100  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  information  Policy  Branch  (2131), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460;  and 
to  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  ruie  will  respond  to  any  OMB  or 
public  comments  on  the  information 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Reporting  and 
recordteeping  requirements,  Significant 
new  uses. 

Dated:  August  12.1994. 

Joseph  A.  Carra. 

Acting  Qimctor,  Offive  of  Pollution  Prevention 
and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721-{AMENDED1 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

AuUwrity:  15  U.S.C.  2604,  2607.  and 
2625(c). 

2.  By  adding  new  §  721.3550  to 
subpart  E  to  read  as  follows: 


§721.35S0 
ether. 


Dtpropytene  glycol  dimethyl 


(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  Thechemical  substance  identified  as 
dipropylene  glycol  dimethyl  ether  (PMN 
P-93-507)  is  subject  to  reporting  mider 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 


(i)  Prwtectron  in  the  mrkphce. 
Requirements  «  speciRed  tn  40  CFR 
721.6S(jiKl).  {a9t2Xfl.  and  (aK3). 

(ii)  ImSostnal,  ■commercial,  and 
consumer  odtivkim.  ReqeuemeffAs  es 
speci  fied  in  40  0=*  721  .«0(ol  and 
anrraal  mamifacture  and  importatien 
volume  for  any  ase  greater  tfean  4  times 
the  yearly  volume  specified  in  tiw  PMN 
for  tiie  sdbstance. 

(b)  Specific  requimmet^.  The 
provisiwis  of  subpart  A  <rf  this  part 
apply  to  ttis  sedtion  except  as  tnodified 
by  this  pareeraph. 

(1)  Recordkeepntg  requirements. 
Recordkeeping  iequirein«)t6  specified 
in  §  721.125tal.  (b).  (c),  and  <i)  are 
applicable  to  manufiacturers,  importers, 
and  processors  of  this  sobstanoe. 

(2)  limitations  or  revoctXion  •of 
certain  notification  requ«remenfs.  The 
provisions  of  §  721.185  apply  to  this 
significant  xtew  ose  rule. 

[FR  Doc.  94-20557  Filed  8-T9-M;  8:45  ami 
BILUNO  COOE  e9«D-6»-f 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
pocket  hta  FEMA-71 06] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergeancy 
Management  Agency  (fEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (lOO-year)  flood 
elevations  and  proposed  base  (100-y^earJ 
fiood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(1 00-year)  flood  elevati(Kis  fj>d  modified 
base  (100-year)  fiood  elevations  are  the 
basis  for  the  floodplain  managen>ent 
measures  that  the  conmiunity  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  lor 
participation  in  the  National  Flood 
Insurance  Program  <NF1P). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  tiie  second 
publication  of  this  proposed  rale  ia  a 
newspaper  of  local  tsrculation  ia  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  eadi  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  tfie  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Midiael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Brandt.  Mitigation 
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Directorate,  500  C  Street  SW.. 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEMENTARy  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  fioodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  fioodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  fioodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 


made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  bv  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory- 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30, 1993.  Regulaforv 
Planning  and  Review,  58  FR  51735. 

Executive  Order  112612,  Federalian 

This  proposed  rule  involves  no 
policies  that  have  federalism 


implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows; 

Authority:  42  U.S.C,  4001  et  seq: 
Reorganization  F'ian  No  3  of  1978,  3  CFR. 
1978  Comp  ,  p  3:9;  E  O.  12127,  44  FR  11307 
3CrR,  1979  CA)mp.p  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


California 


City/towa'county 


Anderson  (City) 
Shasta  County. 


Source  of  flooding 


Tormey  Drain 


370 


of 


feet    upstream 
200   feet   downstream  of 


Approximately 

Davey  Way. 
Approximately 

Rupert  Road. 
Approximately    450    feet    upstream    of 

Stingy  Lane. 
Approximately  700  feet  nortfieast  of  tfie 

intersection  of  Balls  Ferry  Road  and 

Stingy  Lane. 
Approximately  1 ,400  feet  southeast  of  the 

intersection  of  Julie  Lane  and  Travelled 

Way. 
Approximately  2,200  feet  southeast  of  the 

intersection  of  Julie  Lane  aod  Travelled 

Way. 
At  the  intersection  of  Sharon  Avenue  and 

North  Street. 
Approximately  900  feet  north  of  the  inter- 
section of  East  and  Mill  Streets.  I 
Maps  are  available  for  inspection  at  City  Hall.  City  of  Anderson.  1887  Howard  Street.  Anderson,  Californ4a 
Send  comments  to  The  Honorable  William  Murphy,  City  Manager,  Crty  of  Anderson,  1887  Howard  Street.  Anderson.  California  96007. 


Location 


c  Depth  in  feet  atx)ve 

ground  'Elevabon  in  feet 

(NGVD) 


Existing 


•403 


409 


•410 
None 


None 


None 


•413 
•415 


Mod.fied 


•401 

•408 

•411 

«1 

«1 

«s 

«t 
«t 


Shasta  County  .. 
(Unincorporated 
Areas). 


Tormey  Drain 


Just  upstream  of  Dodson  Lane  

Approximately    1.300   feet   upstream   of 

Dodson  Lane. 
Approximately  1 ,600  feet  norttiwesf  of  the 

intersection    of    Brenda    and    Sfielly 

Lanes. 
Approximately  3,000  feet  northwest  of  the 

intersection  of  Balls  Feny  Road  and 

Shelly  Lane. 
Approximately  2,600  teet  northwest  of  the 

intersection  of  Brenda  and  Shelly  Lane. 


•405 
•407 

None 
None 
None 


'405 
•405 

«1 


«1 


«3 


43084  Federal  Register  /  Vol.  59,  No.  161  /  Monday.  August  22.  1994  /  Proposed  Rules 


State 


City/town/county 


Source  of  flooding 


Location 


#Oeptli  in  feet  above 

ground  'Elevatjon  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  tfie  Department  of  Public  Works,  7855  Placer  Street,  Redding,  Califbrnia. 

Send  comments  to  The  Honorable  John  McCamman,  Chief  Administrative  Officer.  1500  Court  Street,  Redding,  California  96001. 


Twentynine  Palms 

Twentynine   Palms  Chan- 

Just upstream  of  Bullion  Mountain  Road  . 

None 

•1.727 

(City). 

nel. 

San  Bernardino 

Approximately  8,900  feet  downstream  of 

None 

•1,747 

•" 

County. 

■ 

Amboy  Road  at  an  unnamed  road. 
Approximately  6,100  feet  downstream  of 

Amboy  Road  at  Bagdad  Highway. 
Approximately  2,100  feet  downstream  of 

Amboy  Road. 
Just  upstream  of  Amtwy  Road 

None 

None 

•1  806 

•1.764 
•1.786 
•1,806 

Basin  1 

Approximately  2,000  feet  south  of  the 

None 

intersection    of    Lupine    Avenue    and 

" 

Twentynine  Palms  Highway. 

Smoke  Tree  Wash 

At  ttie  intersection  of  Mission  AvpmiA  anrl 

'  None 

National  Oki  Trails  Highway. 

Basin  3 

At  the  intersectwn  of  Mesquite  Springs 
and  Sullivan  Roads. 

Norte 

At  the  intersection  of  Old  Dale  and  Adobe 

None 

Roads. 

Joshua  Moi 

intain  Wash  .... 

At  the  intersectkjn  of  Serrano  Drive  and 
Adobe  Road. 

None 

«1 

Basins  6  an 

d7 

Approxinr«tely   2,000   feet   east   of   the 
intersection  of  Base  Line  and  Adobe 
Roads. 

None 

*4l 

Basins  8,  9, 

10,  and  11  .... 

At  the  intersection  of  Araby  Avenue  and 

None 

Morning  Drive. 

Basins  8.  J 

,  10,  11,  and 

At  the  intersection  of  Sherman  Hoyt  Ave- 

None 

12. 

nue  and  OkJ  Dale  Road. 
At  the  intersectkjn  of  Twilight  Drive  and 
Bedouin  Avenue. 

None 

#2 

' 

Approximately  4,000  feet  southeast  of  the 
intersecton  of  Morning  Drive  and  Sa- 

None 

«3 

' 

hara   Avenue   measured   atong   Gold 
Park  Road. 

Basin  12  ..1 

Approximately  8,500  feet  southeast  of  the 
intersection  of  Morning  Drive  and  Sa- 

None 

»4 

1 

hara   Avenue   measured   along   GoW 

1 

Park  Road. 

Maps  are  available  for  irtspection  at  City  Hall,  City  of  Twentynine  Palms,  6136  Adobe  Road,  Twentynine  Palms,  California. 

Send  comments  to  The  Honorable  Elizabeth  H.  Meyer,  Mayor,  City  of  Twentynine  Palms,  6136  Adobe  Road,  Twentynine  Palms,  California 


Cotorado 


La  Plata  County 
(Unincorporated 
Areas;. 


Animas  River 


Approximately    78.94    miles    above    the 
mouth. 


Approximately    79.66    miles    atx>ve    the 

mouth. 
Approximately   80.17   miles    above   the 

mouth. 
Approximately    81.24    miles    atx>ve    ttie 

mouth. 
Approximately    81.52    miles    at»ove   the 

mouth. 

Maps  are  available  for  inspection  at  1060  East  Second  Avenue,  Durango,  Colorado. 

Send  comments  to  The  Honorable  Fred  Klatt,  Chairman,  La  Plata  County  Board  of  Commissioners,  1060  East  Second  Avenue  Duranoo 
Cotorado.  '  ^' 


6,593 

6,593 

6,610 

6,605 

6,623 

6,622 

6,660 

6,661 

6.669 

6,669 

Missouh 


IrxJependence 

(City). 
Clay  and  Jackson 

Counties. 


Bundschu  Greek 


Spring  Branch 


)MI 


At  the  confluence  with  Little  Blue  River .... 

Approximately  200  feet  downstream  of 
BIy  Road. 

Approximately  100  feet  upstream  of  Mis- 
sissippi Pacific  Railroad. 

At  Powell  Road  

At  the  confluence  with  Little  Blue  River .... 

Just  upstream  of  Missouri  Highway  78  .... 


•739 

•739 

•747 

•746 

•750 

•750 

•770 
•750 
•764 

•777 

•750 
•762 
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State 


City/town/county 


Source  of  flooding 


South  Fork  Spnng  Brartch 


Oackerneck  Creek 


North    Fork    OacKefoeck 
Creek. 


Adair  Creek 


Adair  Creek  Tributary  No. 


Adair  Creek  Tntxitary  No. 
2, 


Rock  Creek 


Sugar  Creek 


Mill  Creek 


Location 


Approximalefy    100    fee<    upsteem    of 

Swope  Drive. 

Just  downstream  of  Peck  Road 

Approximately   100  feet  downstream  of 

Truman  Road. 
Approximately  50  feet  upstream  of  tOeger 

Road. 
Approximately  840  feet  upstream  of  the 

confluence  with  Spring  Branch. 
Approximately  80  feet  upstream  of  Lee's 

Summit  Road. 
Approximately  2,000  feet  downstream  of 

Selsa  Road. 

Just  upstream  of  Setsa  Ftoad  

Approximately  250  feet  upstream  of  State 

Highway  291. 

Just  upstream  of  Crackemeck  Road  

Just  upstream  of  South  Leslie  Drive  

Approximately  60  feet  upstream  of  Par- 
tridge Drive. 
Just  upstream  of  Sefsa  Road  „ 

Approximately  100  feet  upstream  of  B-yn 
Mawr  Drive. 

Approximately  2,400  feet 

upstream  of  Viking  Drive 

At  the  confluence  with  Little  Blue  River .... 

At  Old  Highway  71  

Approximately  100  feet  upstream  of  Lee's 
Summit  Road. 

Just  upstream  of  Milts  Road  

At  the  entrance  to  the  culvert  at  Nolan 
Road. 

Approximately  300  feet  upstream  of  44  th 
Ten-ace  Extended. 

Approximately  110  feet  upstream  of  Inter- 
state Highway  70. 

At  the  confluence  with  Adair  Creek  

Just  downstream  of  44th  Street 

Approximately  100  feet  upstream  of  42nd 
Street 

At  the  entrance  to  the  culvert  kxated  just 
upstream  of  Interstate  Highway  70. 

Approximately  50  feet  downstream  o« 
Kentucky  Road. 

Just  upstream  of  Illinois  Central  Gulf  Rail- 
road. 

Approximately  40  feet  upstream  of  Win- 
ner Road. 

Approximately  40  feet  upstream  of  Arting- 
ton  Avenue. 

Just  upstream  of  Steriing  Avenue  

Just  downstream  of  32nd  Street 

Just  upstream  of  Independence  Avenue  .. 

Approximately  50  feet  upstream  of  Clare- 
mont  Avenue. 

Just  upstream  of  Park  Avenue  

At  Kentucky  Road  

Approximately  50  feet  upstream  of  Lit)erty 
Street. 

Approximately  70  feet  upstream  of  West 
Jones  Street. 

Approximately  75  feet  upstream  of  Nickell 
Avenue. 

Approximately  380  feet  upstream  of  Inde- 
pendence Avenue  (US.  Highway  24). 


•Depth  in  feet  atwve 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


•792 

•813 
•869 

•884 

•821 

•865 

•755 

•753 
•786 

•825 
•920 
•956 

•760 

•766 

•872 
•763 
•778 
•810 

•830 

•911 

None 

None 

•859 

None 
None 


Modified 
•797 

•827 
•860 

•882 

•828 

•867 

•755 

•761 
•794 

•825 
•920 
•960 

•758 

•772 

•869 
•753 
•775 
•813 

•834 
•910 

•814 

•853 

•857 

•859 

•895 


None 

•921 

None 

•747 

•756 

•757 

•756 

•762 

•800 

•812 

•857 

•857 

•900 

•907 

•81S 

•617 

•8G9 

•8S9 

•916 

•914 

•810 

•810 

•894 

•894 

•920 

•924 

•942 

•944 

None 

•960 
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State 


City/lown/county 


Source  of  flooding 


Location 


«Depth  in  feet  above 

ground  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  the  Department  of  Public  Works  and  Engineering,  City  Hail,  City  of  Independence,  111  East  Maple 
Street,  Independence,  Missouri. 

Send  comnienls  to  The  Honorable  Ron  Stewart,  Mayor,  City  of  Independence,  City  Hall,  1 1 1  East  Maple  Street,  Independence,  Missouri 
64050. 


2  2 


994 


Jefferson  County 

Joachim  Creek 

Approximately   2,000  feet   upstream   of 

•434 

•434 

(Unincorporated 
Areas). 

Hematite  Road. 

Approximately  400  feet  upstream  of  Mis- 
souri Pacifk:  Railroad. 

Just  downstream  of  State  Highway  21  

At  downstream  corporate  limits  of  City  of 

None 

None 
•472 

•452 

•457 
•474 

DeSoto. 

Cotter  Creek  

At  confluence  with  Joachim  Creek  ..! 

None 

•458 

Approximately  500  feet  upstream  of  Vic- 

None 

•461 

toria  Lemay  Road. 

e. 

Approximately  100  feet  upstream  of  State 
Highway  21. 

None 

•495 

Approxirrratety   9,400   feet    upstream    of 
Whitehead  Road. 

None 

•588 

Sandy  Greet 

Just  upstream  of  Missouri  Pacific  Rail- 
road. 

None 

•413 

- 

_ 

Approxinr^ately    200    feet    upstream    of 

None 

•414 

County  Highway  Z. 
Approximately  500  feet  upstream  of  Johrv 

None 

•434 

" 

ston  Road. 

' 

■ 

Approximately  200  feet  downstream  of 
Allen  Road. 

None 

•452 

Just  upstream  of  State  Highway  21   

Approximately    1,100   feet   upstream   of 
Hayden  Road. 

None 
None 

•482 
•569 

Sandy  Cree 

(   East  Tribu- 

Approximately  500  feet  downstream  of 

None 

•431 

tary. 

Linhorst  Road. 

- 

1 

Just  downstream  of  Jarvis  Road  

None 
None 

•460 

- 

Approximately   2,000   feet   upstream   of 

•487 

Sandy  Church  Road. 

Big  Creek  .. 

At  confluerx^  with  Sandy  Creek  

None 

•447 

Approximately  600  feet  upstream  of  Allen 
Road. 

Just  upstream  of  Jan/is  Road 

Approximately   2,100   feet    upstream    of 

None 

None 
None 

•459 

•507 
•527 

Jarvis  Road. 

Sandy  Creel 

K  West  Tribu- 

At  confluence  with  Sandy  Creek 

None 

•513 

tary. 

- 

__ 

Approximately  100  feet  upstream  of  Jar- 
vis  Road. 

None 

•552 

Approximately    2,800   feet    upstream    of 
Jarvis  Road. 

None 

•576 

Glaize  Creeh 

Just  downstream  of  Moss  Hollow  Road  ... 

•438 

•438 

Just  upstream  of  Chasteen  Lane  

Norw 

'445 

- 

- 

-. 

Just  downstream  of  Old   Lemay   Ferry 
Road. 

None 

•512 

Approximately    1 ,500   feet   upstream   of 
Quan^  Road. 

None 

•570 

Moss  Hollow 

Creek 

Approximately  360  feet  downstream  of 
Moss  Holtow  Road. 

None 

•438 

" 

Just  upstream  of  Kentucky  Road  

None 

•523 

- 

Approximately    120    feet    upstream    of 
Upper  Moss  Holtow  Road. 

None 

•544 

- 

Kneff  Road  1 

ributary  

Approximately  100  feet  downstream  of 
County  Highway  M. 

None 

•465 

Approximately  100  feet  upstream  of  Kneff 

Farm  Road. 
Just  upstream  of  Old  Lemay  Ferry  Road  . 

None 
None 

•512 
•547 

Approximately  1 ,050  feet  upstream  of  Dry 
Fork  Road. 

None 

•612 

- 

Old    Lemay 

Ferry     Road 

At  confluence  with  Glaize  Creek  

None 

•511 

Tributary. 

Just  downstream  of  Wedde  Road  

None 

•5o5 

IMI 
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State 


Crty/town/county 


Source  of  ttooding 


Dutch  Creek 


Rock  Creek 


Location 


Just  upstream  of  Old  Lemay  Ferry  Road 

(first  crossing). 
Approximately  2,500  feet  upstream  of  Okj 

Lemay     Ferry     Road     (upstreammost 

crossing). 
Approximately  200  feet  upstream  of  Little 

Dutch  Creek  Road. 
Approximately  200  feet  upstream  of  Eime 

Road. 
Approximately    4,250    feet    upstream    of 

Eime  Road. 
Just  upstream  of  Old  Lemay  Ferry  Road  . 

Just  upstream  of  Lions  Den  Road 

Just  upstream  of  Old  State  Highway  21  ... 

Just  upstream  of  Rustic  Trails  Drive  

Approximately    3.300    feet    upstream   of 

Rusttc  Trails  Dnve. 


« Depth  in  feet  above 

ground  'Elevation  in  feet. 

(NGVD) 


Existing 


None 
None 

None 

None 

None 

None 
None 
None 
None 
None 


Modified 


•633 
•585 

•468 

•530 

•571 

•484 
•496 
•577 
•652 
•685 


Maps  areavailable  for  inspection  at  the  Highway  Department,  725  Maple  Street.  Court  House,  Annex  Buiidmg.  Hitlst>oro  Missouri 
M?sSrS°  ^''  ''°"°''^"  ""'^''  P3^"<e"t>erry,  Chairperson,  Jefferson  County  Board  of  Commissioners,  P.O.  Box  100,  Hillst>oro. 


Oklahoma 


Bethany  (City) 
Oklahoma  Coun- 
ty. 


Unnamed      Tributary      to 
North  Canadian  River. 


Approximately  500  feet  upstream  of  the  None  •!  249 

confluence   v*fith   the  North   Canadian 
Ftiver,  at  the  City  of  Bethany  Corporate 
Limits. 
Approximately  1,450  feet  upstream  of  the  None  -i  250 

confluence   with   the    North   Canadian 
River. 
Maps  are  available  for  inspection  at  City  Hall,  City  of  Bethany.  6700  Northwest  36th  Street,  Bethany  Oklahoma 
Se_rKJ^mments  to  The  Honorable  Richard  G.  Gertson,  Crty  Manager,  City  of  Bethany.  6700  Northwest  36th  Street.  Bethany.  Oklahorr,a 


Tulsa  County  (Un- 
incorporated 
Areas). 


Little  Sand  Creek 


Sand  Creek 


At  11th  Street 

Approximately  225  feet  upstream  of  U.S. 

Highway  64. 
Approximately   4,325   feet   upstream   of 

U.S.  Highway  64. 
Approximately    5,575    feet    upstream    of 

U.S.  Highway  64. 
Approximately  1 ,600  feet  upstream  of  the 

confluence  with  the  Arkansas  River 
Approximately  600  feet  upstream  of  U.S. 

Highway  64. 
Approximately    3,700 

U.S.  Highway  64. 
Approximately    4,800 

U.S.  Highway  64. 
Maps  are  available  for  inspection  at  500  South  Denver.  Room  3i2,  Tulsa,  Oklahoma. 

^^fSrS'TrioS^^  '°  "^^^  ^°^°'^^^  L®*''^  ^3'"s-  Cha.mian,  Board  of  County  Commissioners,  Tulsa  County,  500  South  Denver,  Tulsa. 


Approximately  2.000  feet  above  the  con- 
fluence with  the  Arkansas  River. 


feet   upstream   of 
feet   upstream   of 


None 

•668 

•680 

•676 

•705 

•705 

•740 

■•740 

•719 

•749 

None 

•664 

•693 

•695 

•716 

•716 

•725 

•727 

Okla- 


Texas 


Glen  Rose  (City) 
and  Somervell 
County  (Unincor- 
porated Areas). 


Paluxy  River 


Approximately  2,450  feet  downstream  of 
Elm  Street. 


At  Elm  Street 

Just  upstream  of  U.S.  Highway  67  

Mapa  are  available  for  inspection  at  Town  Hall,  201  Vernon  Street.  Glen  Rose.  Texas. 

Send  comments  to  The  Honorable  George  Freas,  Mayor,  City  of  Glen  Rose,  P.O.  Box  1362,  Glen  Rose,  Texas  76043 


None 


Nooe 
None 


•620 


•624 

'644 


I 
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(Catalog  of  Federal  E)omestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  August  12. 1994. 
Ricfaard  T.  Moore, 
Associate  Director  for  Mitigation. 
|FR  Doc.  94-20524  Filed  8-19-94,  8:45  am) 
BH.LINO  CODE  «71»-03-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
BIN  1018-AC66 

Migratory  Bird  Hunting;  Conditiortal 
Approval  of  Bismuth-Tin  Shot  as 
Nontoxic  for  ttie  1994-95  Seasons 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SURMMARY:  This  is  to  inform  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  is  proposing  in  this  notice  to 
conditionally  approve  bismuth-tin  shot 
as  nontoxic  for  waterfowl  and  coot 
hunting  during  the  1994-95  waterfowl 
hunting  season.  Available  information 
and  data  from  studies  indicate  that 
bismuth-tin  shot  is  nontoxic  to 
migratory  waterfowl  if  ingested.  Further 
studies  will  be  required  to  confirm  these 
preliminary  conclusions. 
DATES:  Comments  on  this  proposal  must 
be  received  by  September  21,  1994. 
ADDRESSES:  Comments  regarding  this 
Notice  should  be  addresseid  to:  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Service,  634  ARLSQ,  1849  C  St.,  N\V, 
Washington.  D.C.  20240.  Comments 
received  on  this  Notice  will  be  available 
for  public  inspection  during  normal 
business  hours  in  Room  634  Arlington 
Square  Building,  4401  No.  Fairfax  Drive, 
Arlington,  VA  22203. 
FOR  FURTHER  INFORMATtOH  CONTACT:  Mr. 
Paul  R.  Schmidt,  Chief,  or  Dr.  Keith  A. 
Morehouse,  StaflF  Specialist,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  634  ARLSQ,  1849 
C  St.,  NW,  Washington,  D.C.  20240 
(703/358-1714). 

SUPPLEMErrTARV  INFORMATION:  The 
Service  is  proposing  on  an  interim  basis 
to  conditionally  approve  the  use  of 
bismuth-tin  shot  (in  a  mixture  of 
[nominally]  97-3  percents,  respectively) 
as  nontoxic  for  the  faking  of  waterfowl 
and  coots  during  the  1994-95  hunting 
season.  This  proposed  action  responds 
to  a  petition  for  rulemaking  by  the 
Bismuth  Cartridge  Company,  dated  June 
14, 1994,  and  received  by  the  Service  on 
June  24, 1994.  Specifically,  the  petition 
requests  that  the  Service  modify  the 


provisions  of  50  CFR,  section  20.21(j),  to 
maice  legal  the  use  of  bismuth-tin  shot 
on  an  interim,  conditional  basis  for  the 
1994-95  and  the  1995-96  seasons.  The 
Bismuth  Cartridge  Company  petition 
acknowledges  responsibility  for 
completion  of  the  nontoxic  shot 
approval  procedures  studies  outlined  in 
50  CFR,  20.134,  before  final  approval  is 
considered. 

The  petition  for  rulemaking  cites  as 
reasons  in  support  of  the  proposal  the 
following:  a)  bismuth  is  nontoxic;  b)  the 
proposed  rule  is  conditional;  and  c)  the 
evidence  presented  in  the  record,  i.e., 
the  application  from  tlie  Bismuth 
Cartridge  Company. 

The  petition  for  rulemaking  follows 
two  applications  for  final  approval,  one 
dated  October  21, 1993,  and  the  other 
dated  December  30, 1993,  that  were 
provided  to  the  Service.  In  reply,  the 
Service  responded  that  the  app>lications 
were  deficient  because  the  bismuth- 
based  shot  material  expected  to  be 
loaded  into  shotshells  had  not  been 
found  through  preliminary  testing  to  be 
nontoxic.  Preliminary  toxicity  testing  by 
the  applicants  had  been  with 
(essentially)  pure  bismuth  only.  Thus, 
there  was  not  (either  available  or 
provided  with  the  application)  adequate 
scientific  data  covering  toxicity  of  the 
material  to  be  loaded  into  shotshells. 
However,  the  Service  pledged  in  both 
replies  to  work  with  the  applicants  to 
process  the  applications  in  as  timely  a 
fashion  as  possible. 

Since  the  mid-1970s,  the  Service  has 
sought  to  identify  shot  that  when  spent 
does  not  pose  a  significant  hazard  to 
migratory  birds  and  other  wildlife. 
Ingestion  of  spent  lead  shot  has  long 
been  identified  as  a  source  of  significant 
mortality  in  migratory  birds.  The 
Service  first  addressed  the  issue  of  lead 
poisoning  in  waterfowl  in  a  1976 
environmental  impact  statement  (EIS), 
and  later  readdressed  the  issue  in  a  1986 
supplemental  EIS.  The  latter  provided 
the  scientific  justification  for  the  ban  on 
the  use  of  lead  shot  for  hunting 
waterfowl  and  coots  that  was  begun  in 
1986  and  completed  in  1991.  Currently, 
only  steel  shot  has  been  approved  by  the 
Service  Director  as  nontoxic.  However, 
the  Service  believes  that  there  may  be 
other  suitable  candidate  shot  materials 
available  which  could  be  approved  for 
use  as  nontoxic  shot.  The  Service  is 
anxious  to  consider  these  other 
potential  candidates  for  approval  as 
nontoxic,  and  does  not  feel  constrained 
to  limit  nontoxic  shot  options. 

The  regulation  relative  to  use  of 
nontoxic  shot  and  the  concomitant 
endorsement  by  the  Service  of  steel  shot 
has  generated  some  controversy.  Some 
hunters  still  believe  that  steel  shot  is 


less  ballistically  efficient  than  lead  and 
can  damage  shotgun  barrels,  although 
the  Service  believes  that  the  majority  of 
hunters  have  accepted  steel  as  an 
effective  alternative  to  lead.  However, 
resistance  to  the  use  of  steel  shot  is 
undoubtedly  creating  an  imknown  level 
of  noncompliance  with  the  requirement 
to  use  nontoxic  shot  for  waterfowl  and 
coot  hunting.  The  availability  of  an 
alternative  to  steel  shot  will  provide  the 
public  greater  choice  during  an  interim 
period  and,  thus,  could  improve  hunter 
compliance  with  nontoxic  shot 
requirements  in  waterfowl  hunting 
situations.  In  addition,  increased  hunter 
use  of  this  alternative  shot  could  benefit 
upland  game  bird  habitats,  and  upland 
game  birds  as  well,  through  the 
diminished  use  of  lead  shot  in  those 
areas. 

The  Service  is  proposing  this 
conditional,  interim  approval  on  the 
basis  of  what  is  known  about  the 
toxicity  of  bismuth  and  tin,  principally 
the  former  because  it  makes  up  almost 
all  of  the  of  the  shot.  However,  test 
results  with  tin  include  those  by  Grandy 
et  al.  (1968)  in  which  there  were  no 
deaths  associated  with  mallards  dosed 
with  tin  shot.  For  bismuth,  there  are 
three  especially  recent  and  relevant 
studies  that  suppcHt  this  proposaL 

In  a  30-day  acute  toxiaty  study  now 
being  completed  with  bismuth-tin  shot, 
Sanderson  et  al.  (1994)  report  no 
mortality  associated  with  dosage  of 
mallard  ducks.  Although  the  dosage 
phase  and  preliminary  analyses  have 
been  completed,  concluding  tissue 
examination  and  analyses  remain  to  be 
carried  out.  However,  this  concluding 
work  will  be  completed  before  any  final 
rulemaking;  when  reviewing  the 
preliminary  results,  it  is  doubtful  that 
any  dramatically  different  findings  are 
yet  to  occur. 

Sanderson  et  al.  (1992),  over  the 
course  of  a  30-day  acute  toxicity  study 
on  captive-reared  mallards  with  three 
different  shot-types,  i.e.,  lead, 
essentially  pure  bismuth  and  iron  shot, 
found  no  mortality  associated  with 
bismuth.  Further,  calculations  on  the 
absorption  of  bismuth  based  on 
estimated  excreted  quantities,  with 
known  amounts  in  blood,  liver,  bone 
and  muscle  (a  range  of  none  to  minute 
amounts)  suggest  that  most  of  the 
bismuth  eroded  from  the  shot  as  a  result 
of  gizzard  action  was  excreted  in  the 
feces.  Sanderson  et  al  (1992)  state  that 
"All  nine  ducks  (three  control,  three  Bi8 
and  three  Fe8)  examined  at  the  end  of 
the  study  had  normal  amounts  of 
muscle  and  abundant  fat  depots. 
Internal  organs  were  within  normal 
limits.  No  significant  differences  were 
observed  among  the  three  groups  of 
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ducks."  (Numbers  behind  symbols  refer 
to  dosage  rates,  i.e.,  8  bismuth  and  8 
iron  shot,  which  is  the  maximum 
number  of  the  range  specified  by  the 
experimental  design.) 

Ringelman  et  al.  (1992)  conducted  a 
32-day  acute  toxicity  study  which 
involved  dosing  game-farm  mallards 
vvith  a  shot  alloy  of  tungsten-bismuth- 
tin  (TBT),  which  was  39,  44.5  and  16.5 
percent  by  weight,  respectively.  No 
dosed  birds  died  during  the  trial,  and 
behavior  was  normal.  Examination  of 
tissues  post-euthanization  revealed  no 
toxicity  or  damage  related  to  shot 
exposure.  Blood  calcium  differences 
between  dosed  and  undosed  birds  were 
judged  to  be  unrelated  to  shot  exposure. 
Although  bismuth  concentrations  in 
kidney  and  liver  were  near  detectable 
limits,  they  did  not  differ  between 
dosed  and  undosed  birds.  This  study 
concluded  that  "...TBT  shot  presents 
virtually  no  potential  for  acute 
intoxication  in  mallards  under  the 
conditions  of  this  study." 

Sanderson  et  al.  (1992)  have  reviewed 
the  relevant,  and  mostly  earlier, 
literature  with  regard  to  the  toxicity  of 
bismuth.  This  literature  provides  little 
in  the  way  of  comparison  to  the  results 
of  the  types  of  toxicity  studies  required 
by  the  Service  and  cited  here.  However, 
this  literature  provides  findings  which 
tend  not  to  create  a  concern  for  any 
potential  metallic  bismuth-related 
intoxication  in  waterfowl  when 
ingested.  Although  there  have  been 
some  human  neurological  problems 
reported  that  are  related  to  chronic  use 
of  organic  bismuth  compounds,  bismuth 
(especially  metallic)  is  not  considered  a 
serious  industrial  hazard  to  humans.  A 
common  use  of  bismuth  is  in 
pharmaceuticals  for  stomach  ailments; 
bismuth  is  the  principal  active 
ingredient  in  Pepto-Bismol  ■*. 

The  studies  cited  here  for  support  of 
the  application  represent  only  the  first 
of  a  series  of  three  toxicity  tests  required 
by  50  CFR  20.134,  before  a  final 
approval  can  be  given  to  the  applicant 
by  the  Director  of  the  Service.  The  other 
two  toxicity  tests  required  are  for:  (1) 
long-term  chronic  exposure;  and  (2) 
reproduction.  The  Service  believes  it 
has  sufficient  flexibility  in  the 
regulations  to  approach  final  approval 
in  a  step  manner.  That  is,  acute  toxicity 
tests  and  other  toxicity  information 
suggest  that  a  1-year  conditional 
approval  can  be  provided  without 
significant  risk  to  migratory  bird 
resources.  If  indicated,  second  and  third 
1-year  approvals  can  be  provided  until 
the  series  of  toxicity  tests  are  completed; 
at  which  time,  final  approval  may  be 
made.  This  series  of  tests  would  have  to 
be  completed  before  the  Service  would 


consider  final  approval  of  bismuth-tin 
shot  as  nontoxic. 

Bismuth-tin  shot  is  currently 
approved  by  the  Canadian  Wildlife 
Service  for  use  in  nontoxic  shot  zones 
on  a  conditional  basis  under  terms 
similar  to  those  described  above. 
Bismuth-tin  shot  is  also  used  in  several 
European  countries,  and  elsewhere  in 
the  world. 

References: 

Grandy.  IW..  L.N.  Locke  and  G.E.  Bagley. 
1968  Relative  toxicity  of  lead  and  five 
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reared  mallards,  J.  Wildl.  Manage. 
32(3):483-488 

Ringelman,  J.K..  M.VV.  Miller  and  W.F. 
Andelt.  1992.  Effects  of  ingested 
tungsten-bismuth-tin  shot  on  mallards 
CO  Div.  Wildl.,  Fort  Collins,  24  pp 

Sanderson,  G.C.  and  W.L  Anderson.  1994. 
Toxicity  and  reproductive  effects  of 
ingested  bismuth  alloy  shot  and  effects 
of  embedded  bismuth  alloy,  lead,  and 
iron  shot  on  game-farm  mallards.  3rd 
Prog.  Rpt.  111.  Nat.  Hist.  Surv., 
Champaign,  IL.  14  pp.  +  tables 

Sanderson.  G.C.  S.G.  Wood,  G.L.  Foley  and 
J.D.  Brawn.  1992.  Toxicity  of  bismuth 
shot  compared  with  lead  and  steel  shot 
in  game-farm  mallards.  Trans.  57th.  N. 
A.  Wildl.  Nat.  Res.  Conf..  57:526-540. 

In  summary,  this  rule  proposes  to 
conditionally  approve  the  use  of 
bismuth-tin  shot  for  waterfowl  and  coot 
hunting  for  the  1994-95  season.  The 
applicants,  who  wish  to  obtain  final 
approval  for  their  shot  as  nontoxic, 
would  be  required  to  obtain  season-by- 
season  approval  until  they  have 
successfully  completed  all  of  the  tests  in 
the  testing  procedures  required  by  50 
CFR,  section  20.134. 

KEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  IJ.S.C.  4332(C)),  and  the 
Council  on  Environmental  Quality's 
regulations  for  implementing  NEPA  (40 
CFR  1500-1508),  the  Service  will 
comply  with  NEPA  prior  to 
implementation  of  the  final  rule. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act.  as  amended  (16  U.S.C.  1531-1543: 
87  Stat,  884).  provides  that.  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat .  .  ."Consequently, 


the  Service  will  initiate  Section  7 
consultation  under  the  Endangered 
Species  Act  for  this  proposed 
rulemaking  to  legalize,  on  an  interim 
and  conditional  basis,  the  use  of 
bismuth-tin  shot  for  hunting  waterfowl 
and  coots  during  the  1994-  95  seasons. 
When  completed,  the  results  of  the 
Service's  consultation  under  Section  7 
of  the  Endangered  Species  Act  may  be 
inspected  by  the  public  in,  and  will  be 
available  to  the  public  from,  the 
Division  of  Endangered  Species  and 
Habitat  Conser\ation  or  the  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 
Copies  of  these  documents  are  available 
from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act,  Executive 
Order  12866.  and  the  Paperwork 
Reduction  Act. 

The  Regulatory-  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  fiexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  and/or 
governmental  jurisdictions.  However, 
the  Service  has  determined  that  this  rule 
will  have  no  effect  on  small  entities 
since  the  shot  to  be  approved  will 
merely  supplement  nontoxic  shot 
already  in  commerce  and  available 
throughout  the  retail  and  wholesale 
distribution  systems.  No  dislocation  or 
other  local  effects,  with  regard  to 
hunters  and  others,  are  apt  to  be 
evidenced.  This  rule  was  not  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  under  Executive  Order 
12866.  This  rule  does  not  contain  any 
information  collection  efforts  requiring 
approval  bv  the  O.MB  under  44  I'.S  C. 
3504. 

Authorship 

The  primary-  author  of  this  final  rule 
is  Dr.  Keith  A.  Morehouse.  Office  of 
Migrator)-  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting.  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly.  Part  20,  Subchapter  B. 
Chapter  1  of  title  50  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  Part  20 
would  continue  to  read  as  follows: 

Authority:  Migratory-  Bird  Treaty  Act.  as 
amended  06  U.S.C.  703  et  srq.) 
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2.  Section  20.21  is  proposed  to  be 
amended  by  revising  paragraph  (j) 
introducting  text  and  paragraph  (j)(2)  to 
read  as  follows  (The  introdiKitory 
paragraph  would  be  republished  for 
reader  convenience): 

§20^    HufMng  metlMds. 

Migratory  birds  on  which  open 
seasons  are  prescribed  in  this  part  may 
be  taken  by  any  method  except  those 


prohibited  in  this  section.  No  persons 
shall  take  migratory  game  birds: 

***** 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading)  other  than  steel  shot, 
bismuth-tin  (97-3  percents, 
respectively)  shot  or  such  shot  approved 
as  nontoxic  by  the  Director  pursuant  to 
procedurs  set  forth  in  §  20,134, 
Provided,  that: 


(2)  Bismuth-tin  shot  is  legal  as 
nontoxic  shot  only  during  the  19M-95 
seasons. 

Date;  August  2, 1994. 
George  T.  Frainpton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  94-20621  Filed  8-19-94;  8:45  ani] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings.  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

[Docket  No.  94-081-1] 

Procedures  for  Importing  AnJmais 
Through  the  Harry  S.  Truman  Animal 
Import  Center 

AGENCY:  Animal  ^d  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 


SUMMARY:  We  are  giving  notice  of  the 
date  and  location  of  the  lottery  for 
authorization  of  the  use  of  the  Harry  S 
Truman  Animal  Import  Center 
(HSTAIC)  in  calendar  year  1995.  We  are 
also  giving  notice  of  the  period  during 
which  applications  must  reach  the 
Animal  and  Plant  Health  Inspection 
Service  in  order  to  be  included  in  the 
letter}'. 

DATES:  To  be  included  in  the  lottery  for 
authorization  to  use  HSTAIC  in 
calendar  year  1995,  applications  must 
be  received  no  earlier  than  October  1. 
1994.  and  no  later  than  October  15. 
1994.  Deposits  must  be  received  by 
November  29, 1994.  The  lottery  for 
authorization  to  use  HSTAIC  during 
1995  will  be  held  on  December  6. 1994. 
ADDRESSES:  Completed  applications  and 
deposits  must  be  sent  to  the 
Administrator,  c/o  Irapwrt-Export 
Animals  Staff,  National  Center  for 
Import-Export,  Veterinary  Services. 
APHIS.  USDA.  P.O.  Box  1898. 
Hyattsville.  MD  20788.  Application 
forms  may  be  obtained  by  writing  to  the 
same  address,  or  by  calling  the 
telephone  number  provided  under  the 
heading  "FOR  FURTHER  INFORMATION 
CONTACT."  The  lottery  will  be  held  at  the 
Agriculture  Research  Service.  Building 
007.  conference  room  6  west,  10300 
BaltimOTe  Boulevard.  Beltsville,  MD. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joan  Montgomery.  Staff  Specialist. 
I::iport-Export  Animals  Staff.  National 


Center  for  Import-Export,  Veterinarj' 
Services,  APHIS.  USDA.  room  765B. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-8172. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  9  CFR  part  92.  §§  92.430, 
92.431.  92.522.  and  92.523  (referred  to 
below  as  the  regulations),  set  forth  the 
conditions  under  which  importers  may 
qualify  animals  to  enter  the  United 
States  through  the  Harry  S  Truman 
Animal  Import  Center  (HSTAIC)  in 
Fleming  Key,  FL. 

Because  the  demand  for  quarantine 
space  at  HSTAIC  has  traditionally 
exceeded  the  space  available,  the 
regulations  provide  that  a  lottery  will  be 
held  each  year  during  the  first  7  days  of 
December,  to  determine  the  priority  of 
applications  for  the  following  calendar 
year.  To  be  included  in  the  December 
lottery,  appUcations  must  reach  the 
Import-Export  Animals  Staff  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  no  earlier  than  October 
1,  and  no  later  than  October  15  of  the 
year  of  the  lottery.  Additionally, 
applicants  must  send  a  deposit  in  the 
form  of  a  certified  check  or  money  order 
in  the  amount  of  $32,000,  payable  to  the 
United  States  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  for  each  application. 
APHIS  will  not  consider  an  application 
unless  we  receive  this  deposit  from  the 
applicant  on  or  before  November  29, 
1994.  In  the  event  that  the  Import- 
Export  Animjls  Staff  receives  no  more 
than  one  application  between  October  1. 
1994,  and  October  15.  1994,  the  lottery 
will  not  be  held,  and  APHIS  will  grant 
exclusive  right  to  use  HSTAIC  during 
calendar  year  1995  in  the  order 
applications  are  received. 

Applicants  should  be  aware  tliat 
certain  improvements  are  being  made  to 
the  HSTAIC  facility  in  order  to  meet 
standards  set  by  the  Florida  Department 
of  Environmental  Protection.  The 
availability  of  HSTAIC  for  use  for  1995 
lottery  applicants  will  be  dependent 
upon  satisfactory  completion  of  these 
projects. 

Authority:  7  U.S.C  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105.  111.  114a.  134a,  134b. 
134c.  134d.  134f.  135. 136.  and  136a:  31 
U.S.C.  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 
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Done  in  Washington.  DC,  this  16th  day  of 
August  1994. 
Terry  L.  Medley, 

Acting  Adminktrator.  Animal  and  Plant 

Health  Inspection  Senice. 

[PR  Doc.  94-20529  FilH  »-19-94;  8:45  ami 
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Forest  Service 

E)k  Wild  and  Scenic  River  Management 
Plan,  Siskiyou  National  Forest,  Curry 
County,  OR 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Cancellation  of  an 
environmental  imjiact  statement. 

SUMMARY:  On  August  30.  1991.  a  notice 
of  intent  to  prepare  an  environmental 
impact  statemait  (EIS)  for  the  Elk  Wild 
and  Scenic  River  Management  Plan  on 
the  Siskiyou  National  Forest  was 
published  in  the  Federal  Register^SB 
FR  42974).  A  notice  of  availabihty  for 
the  draft  EIS  was  published  in  the 
Federal  Register  on  November  20. 1992 
(57  FR  54789).  with  a  comment  period 
on  the  draft  EIS  ending  February  2fi. 
1993. 

The  Forest  Service  has  decided  to 
terminate  the  environmental  analysis 
process.  Tliere  will  be  no  final  ET.S  for 
the  Elk  Wild  and  Scenic  River 
Management  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Joel  King,  Land 
Management  Planning,  P.O.  Bv.s.  440, 
Siskiyou  National  Forest,  Gra.-ts  Pass. 
Oregon  97526  or  telephone  (50.3)  471- 
6580. 

Dated:  August  11.  1994. 
Mike  Lunn, 
Forest  Supervisor. 
(PR  Doc.  94-2050F  Filed  8-l»-94;  8.45  am) 

BILUNG  CODE  3410-11-M 


BIPARTISAN  COMMISSION  ON 
ENTITLEMENT  AND  TAX  REFORM 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463.  that  the  Bipartisan 
Commission  on  Entitlement  and  Tax 
Reform  will  hold  a  meeting  on  Friday. 
September  9. 1994  at  10:00  a.m.  in  the 
Cannon  House  Office  Building.  Room 
210.  Washington.  D.C. 

The  meeting  of  the  Commission  shall 
be  open  to  the  public.  The  proposed 
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agenda  includes  discussion  of  issues 
relating  to  the  Commission's  charter, 
including  but  not  limited  to,  options  for 
controlling  the  spiraling  growth  on 
entitlement  expenditures.  It  is  expected 
that  various  interest  groups  will  present 
testimony  to  Commission  members 
regarding  various  entitlement  programs 
and  option  for  reform. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  in  Room 
825  of  the  Hart  Senate  OfTice  Building, 
120  Constitution  Avenue,  N.E., 
Washington.  D.C.  20510. 
).  Robert  Kerrey, 
Chairman. 
John  C  Danfbrth, 
Vice-Chairman. 

[FR  Doc  94-20500  Filed  8-19-94,  8:45  am] 
BILUNa  COOC  4181-««-M 


COMMISSION  ON  CIVIL  RIGHTS 

Membership  of  the  USCCR 
Performance  Review  Board 

AGENCY:  U.S.  Commission  on  Civil 
Rights. 

ACTION:  Notice  of  membership  of  the 
USCCR  Performance  Review  Board. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  Performance  Review 
Board  (PRB)  of  the  United  States 
Commission  on  Civil  Rights.  Publication 
of  PRB  membership  is  required  by  5 
U.S.C  4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  the  U.S.  Commission  on  Civil 
Rights  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Staff  Director.  U.S. 
Commission  on  Civil  Rights  for  the  FY 
1994  rating  year. 

FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Harbison,  Personnel  Division. 
U.S.  Commission  on  Civil  Rights.  624 
Ninth  Street,  N.W..  Washington,  DC. 
20425  (202) 376-8356. 

Members 

•  Lorin  Goodrich.  Director  of 
Administration.  International  Trade 
Commission; 

•  Annie  Blackwell.  Director,  Policy, 
Planning  and  Program  Development 
Division.  Office  of  Federal  Contract 
Compliance  Programs.  Employment 
Standards  Administration.  U.S. 
Department  of  Labor;  and 

•  Judy  England-Joseph,  Director, 
Housing  and  Community  Development 
Issues,  U.S.  General  Accounting  Office. 


Dated:  August  16, 1994. 
Emma  Gonzalez-Joy, 

Solicitor. 

IFR  Qdc.  94-20481  Filed  8-19-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  69^ 

Grant  of  Authority  for  Subzone  Status 
for  TVfo  Plants  of  Alps  Manufacturing 
(USA).  Inc.  (Computer/ 
Telecommunications/Video  Equipment 
and  Auto  Electronic  Parts);  Garden 
Gro\«B  and  Compton.  CA,  Los  Angeles/ 
Long  Beach  Port  of  Entry  Area 

"Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *   *    of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  eh  try; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Board  of  Harbor  Commissioners  of  the 
City  of  Long  Beach,  California,  grantee 
of  Foreign-Trade  Zone  50,  for  authority 
to  establish  special-purpose  subzone 
status  at  the  computer/ 
telecommunications/video  equipment 
and  auto  electronic  parts  manufacturing 
facilities  of  Alps  Manufacturing  (USA), 
Inc.,  in  Garden  Grove  and  in  Compton, 
California,  was  filed  by  the  Board  on 
August  16, 1993,  and  notice  inviting 
public  comment  was  given  in  the      ' 
Federal  Register  (FTZ  Docket  45-93,  58 
FR  46627.  9-2-93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  50E)  at  the  plant  sites 
of  Alps  Manufacturing  (USA).  Inc.,  in 
Garden  Grove  and  in  Compton, 


California  (Los  Angeles/Long  Beach  port 
of  entry  area),  at  the  locations  described 
in  the  application,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington,  DC,  this  11th  day  of 
August  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 
IFR  Doc.  94-20546  Filed  8-19-94;  8:45  am] 
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[Order  No.  696] 

Grant  of  Authority  for  Subzone  Status; 
Reiily  Dairy  &  Food  Company  (Dairy 
Products),  Tampa,  FL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  •  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose . 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Tampa,  Florida,  grantee  of  Foreign- 
Trade  Zone  79.  for  authorization  of 
special-purpose  subzone  status  for 
export  activity  at  the  dairy  products 
manufacturing  plant  of  the  Reiily  Dairy 
&  Food  Company  in  Tampa,  Florida, 
was  filed  by  the  Board  on  August  6, 
1993,  and  notice  inviting  pubUc 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  38-93,  58  FR 
43323,  8-16-93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  for 
export  processing  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  79A)  at  the  Reiily 
Dairy  &  Food  Company  plant  in  Tampa, 
Florida,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
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§  400.28.  and  sul^ect  to  the  further 
requirement  that  ail  foreign-origin  dairy 
products  admitted  to  the  subzone  shall 
be  reexported. 

Signed  at  Washington.  DC.  this  nth  day  of 
August  1994. 

Susan  G.  Esserman. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman.  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 
(FR  Doc  94-20547  Filed  8-19-94:  8:45  am) 
BILUNG  CODE  3S1(M>S-P 
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[Order  No.  701] 

Grant  of  Authority  for  Subzone  Status 
Florsheim  Shoe  Company  Plants 
(Leather  Footwear),  Jefferson  City,  MO 

Pursuant  to  its  authority  under  the 
Foreign-Trade  2^nes  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order. 

Whereas,  by  an  Act  of  Congress 
approved  June.  18. 1934,  an  Act  "To 
provide  for  the  estabUshment  *  *  *  of 
foreign-trade  zc«es  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encoxvage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  estabUshing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
est^tishment  of  special-piupose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  St 
Louis  County  Port  Authority,  grantee  of 
Foreign-Trade  Zone  102,  for 
authorization  for  special-purpose 
subzone  status  at  the  manufacturing  and 
distribution  facilities  of  Florsheim  Shoe 
Company  in  Jefferson  City,  Cape 
Girardeau.  Kirksville  and  West  Plains. 
Missouri,  was  filed  by  the  Board  on 
August  13, 1993,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  44-93.  58 
FR  44652.  8/24/93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest: 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  102C)  at  the  plant 
sites  of  the  Florsheim  Shoe  Company  in 
Jefferson  City,  Cape  Girardeau. 
Kirksville  and  West  Plains,  Missouri,  at 
the  locations  described  in  the 
application,  subject  to  the  FTZ  Act  and 


the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC.  this  nth  day  of 
August  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairnmn,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 
(FR  Doc.  94-20548  Filed  8-19-94:  8:45  am) 
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Intemationai  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTJON:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  84-6A012. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Northwest  Fruit  Exporters  ("NFE")  on 
June  11, 1984.  Notice  of  issuance  of  the 
Certifkate  was  published  in  the  Federd 
Register  on  June  14, 1984  (49  FR  24581). 
FOR  FURTHER  INFORMATION  CONTACT:  W. 

Dawn  Busby,  Director,  OfHce  of  Export 
Trading  Company  Afiairs.  Intemationai 
Trade  Administration.  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  WFORMATIOH:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325 
(1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a). 
any  person  aggrieved  by  the  Secret.ary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  84-00012,  was  issued  to  NFE  on 
June  11.  1984  (49  FR  24581,  June  14. 
1984)  and  previously  amended  on  May 
2. 1988  (53  FR  16306.  May  6. 1988). 
September  21. 1988  (53  PR  37628, 
September  27. 1988);  September  20. 
1989  (54  FR  39454,  September  26, 
1989):  and  November  19, 1992  (57  FR 
55510,  November  25. 1992). 

NFE's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 


1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
§  325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  Allan  Bros..  Inc..  Naches. 
Washington;  Baker  Produce.  Inc., 
Kennewick,  Washington;  Bardin  Farms 
Corp.,  Monitor  Washington:  Berfje 
Orchard  Company.  Chelan.  Washington. 
Blue  Chelan,  Inc..  Chelan,  Washington: 
Blue  Star  Growers,  Inc..  Cashmere, 
Washington;  Borton  &  Sons,  Yakima. 
Washington;  Brewster  Heights  Packing. 
Brewster,  Washington;  Broetje  Orchards, 
Prescott,  Washington;  Earl  E  Brown  & 
Sons,  Inc..  Milton-Freewater,  Oregon; 
Carlson  Orchards,  Yakima,  Washington; 
Chief  Tonasket  Growers,  Tonasket. 
Washington;  Clasen  Fruit  &  Cold 
Storage  Co.,  Yakima.  Washington; 
Columbia  Marketing  Intemationai  Corp.. 
Wenatdiee.  Washington;  Congdon 
Orchards.  Inc.,  Yakima,  Washington; 
Cowiche  Growers,  Inc.,  Cowiche, 
Washington;  Cowin  &  Sons,  Wapato, 
Washington;  Crisp  "n  Spicy  Growers. 
Inc.,  Pateros.  Washington;  Cubberley 
Packing  Co..  Inc.,  Tieton,  Washington; 
Double  Diamond  Fniit,  Quincy, 
Washington;  Douglas  Emit  Co.,  Pasco. 
Washington:  Dovex  Export  Co., 
Wenatchee,  Washington  (controlling 
entity:  Dovex  Corporation);  Dovex  Fruit 
Company.  Wenatchee,  Washington 
(controlling  entity:  Dovex  Corporation): 
Duckwall-Pooley  Emit  Co.,  Odell. 
Oregon;  E.W.  Brandt  &  Sons  Inc.,  Parker, 
Washington;  Eakin  Fruit  Co..  Union 
Gap.  Washington;  Evans  Fruit  Co.,  Inc., 
Yakima,  Washington;  Gilbert  Orchards, 
Inc..  Yakima,  Washington;  Gold  Digger 
Apples,  Inc..  Oroville,  Washington; 
Gwin,  White  &  Prince  Inc.,  Wenatchee, 
Washington;  H  &  H  Orchards  Packing, 
Inc..  Malaga,  Washington;  Haas  Fruit 
Co.,  Inc.,  Yakima,  Washington 
(controlling  entity:  John  I.  Haas.  Inc.); 
Highland  Fruit  Growers,  Inc.,  Yakima. 
Washington:  Holt  and  Robison  Emit  Co.. 
Inc.,  Omak.  Washington;  Jack  Frost  Fruit 
Co.,  Yakima,  Washington;  Johnny 
Appieseed  of  WA/CRO  Fmit  Co.. 
Wenatchee.  Washington;  Jones  Fruit  & 
Produce,  Inc.,  Cashmere,  Washington; 
Jones  Orchards.  Yakima,  Washington 
(controlling  entity:  Warren  Jones  Co.); 
Kershaw  Fruit  &  Cold  Storage.  Yakima. 
Washington;  Larson  Fruit  Co.,  Selah. 
Washington;  Lloyd  Garretson  Co.,  Inc.. 
Yakima,  Washington;  M  &  J  Fruit  Sales, 
Yakima.  Washington;  Magi.  Inc., 
Brewster.  Washington;  Majestic  Vallej' 
Produce,  Wenatdiee,  Washington: 
Manson  Growers  Cooperative,  Manson. 
Washington;  Matson  Fruit  Company, 
Selah,  Washington;  McEJougall  &  Sons, 
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Inc.,  Wenatchee,  Washington;  Naumes, 
Inc.,  Medford,  Oregon;  Nickell 
Orchards,  Pateros,  Washington; 
Northwestern  Fruit  &  Produce  Co., 
Yakima,  Washington;  Nuchief  Sales 
Inc.,  Wenatchee,  Washington;  Orchard 
View  Farms,  The  Dalles,  Oregon;  Oro 
Fruit  Company,  Oroville,  Washington; 
Pacific  Fruit  Growers  &  Packers,  Inc., 
Yakima,  Washington;  Perham  Fruit 
Corp.,  Wapato,  Washington;  Peshastin 
Fruit  Growers  Assn.,  Peshastin, 
Washington;  Peshastin  Hi-Up  Growers, 
Peshastin,  Washington;  Phillippi  Fruit 
Co.,  Inc.,  Wenatchee,  Washington;  Pine 
Canyon  Fruit  Co.,  Inc.,  Orondo, 
Washington;  Poirier  Packing  & 
Warehouse,  Pateros,  Washington;  Price 
Cold  Storage,  Yakima,  Washington;  R.E. 
Redman  &  Sons,  Inc.,  Wapato, 
Washington;  Rainier  Fruit  Sales,  Selah, 
Washington;  Regal  Fruit  Cooperative, 
Tonasket,  Washington;  Roche  Fruit 
Company,  Inc.,  Yakima,  Washington; 
Rowe  Farms,  Naches,  Washington; 
Strand  Apples,  Inc.,  Cowiche, 
Washington;  Sun  King  Fruit,  Sunnyside. 
Washington;  Sund-Roy,  Inc.,  Yakima, 
Washington;  Taplett  Fruit  Packing  Inc., 
Wenatchee,  Washington;  Trout,  Inc., 
Chelan,  Washington;  Valicoff  Fruit 
Company,  Inc.,  Wapato,  Washington; 
Valley  Fruit,  Wapato,  Washington; 
Wapato  Fruit,  Wapato,  Washington; 
Wells  &  Wade  Fruit  Co.,  Wenatchee, 
Washington  (controlling  entity:  Dole 
Food  Co.,  Inc.);  Witte  Orchards,  E. 
Wenatchee,  Washington;  and  Zirkle 
Fruit  Co.,  Selah,  Washington; 

2.  Delete  the  following  company  as  a 
"Member"  of  the  Certificate:  Columbia 
Reach  Pack,  Yakima,  Washington; 

3.  Change  the  listing  of  the  company 
name  for  each  current  "Member"  cited 
in  this  paragraph  to  the  new  listing  cited 
in  this  paragraph  in  parenthesis  as 
follows:  Auvil  Fruit  Company  (Auvil 
Fruit  Co.,  Inc.);  Cascadian  Fruit 
Shippers,  Cascadian  Fruit  Shippers, 
Inc.);  Columbia  Fruit  Packers  (Columbia 
Fruit  Packers,  Inc.);  Hansen  Fruit  &  Cold 
Storage  (Hansen  Fruit  &  Cold  Storage 
Co.);  CM.  Holtzinger  Company  (CM. 
Holtzinger  Fruit  Co.,  Inc.);  Stemill 
Growers  (Stemilt  Growers,  Inc.):  and 
Washington  Fruit  &  Produce 
(Washington  Fruit  &  Produce  Co.); 

4.  Change  the  definition  of  "Products  ' 
to  include  "fresh  apples"  making  the 
Certificate  applicable  to  the  export  of 
fresh  sweet  cherries  and  fresh  apples  by 
NFE  and  its  Members,  on  behalf  of  the 
Members; 

5.  Revise  the  "Export  Trade  Activities 
and  Methods  of  Operation"  in  NFE's 
Export  Trade  Certificate  of  Review.  The 
revised  "Export  Trade  Activities  and 
Methods  of  Operation"  rends  as  follows: 


1.  With  respect  to  fresh  sweet  cherries 
and  fresh  apples: 

a.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  advise  and 
cooperate  with  the  United  States 
Government  in  (i)  establishing 
procedures  regulating  the  export  of  the 
Products,  and  (ii)  fulfilling  the 
phytosanitary  and/or  funding 
requirements  imposed  by  foreign 
governments  for  export  of  the  Products. 

b.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  participate  in 
negotiations  and  enter  into  agreements 
with  foreign  buyers  (including 
governments  and  private  persons) 
regarding: 

(i)  ftimigating,  packing  and  other 
quality  control  and/or  phytosanitary 
procedures  to  be  followed  in  the  export 
of  the  Products.  Such  procedures  may 
include  activities  related  to  insect  and 
disease  detection,  certification, 
inspection,  storage  and  treatment 
protocols  required  to  qualify  goods  for 
export  shipment  and  to  meet  the  import 
requirements  of  the  foreign  government; 

(ii)  the  quantities,  time  periods,  prices 
and  terms  and  conditions,  in  connection 
with  actual  or  potential  bona  fide  export 
opportunities,  upon  which  NFE's 
Members  will  export  the  Products. 

c.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  establish  and 
operate  fumigation  facilities  for  use  in 
the  export  of  (he  Products. 

d.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  establish  and 
administer  phytosanitary  protocols  for 
the  purpose  of  qualifying  the  Products 
for  Export  Markets. 

e.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  provide  market 
entry  and  development  assijjtance, 
including  related  administrative  and 
promotional  services,  to  its  Members. 

f.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  negotiate  and 
enter  into  agreements  with  providers  of 
transportation  services  for  export  of  the 
Products. 

g.  NFE  may  recover  administrative 
expenses  and  costs  related  to  qualifying 
and  preparing  Members'  Products  for 
export  through  fees  and  assessments 
allocated  to  each  Member  on  a  pro-rata 
share  basis  or  any  other  non 
discriminatory  method.  If  a  Member 
objects  to  the  method  of  allocating 
expenses  and  costs,  the  Member  shall  be 
entitled  to  be  charged  on  the  basis  of 
actual  expenses  incurred. 

h.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  develop  internal 
operational  procedures  and  disseminate 
information  to  Members  to  assist  the 
membership  in  meeting  the  criteria 
established  by  foreign  governments  for 
exportation  of  the  Products. 


i.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  engage  in  such 
activities  as  are  necessary  to  ensure  that 
the  activities  of  growers  and  packers 
during  the  various  stages  of  growing, 
harvesting,  grading,  packing,  packaging, 
labeling,  storage,  and  treatment  meet  the 
requirements  established  by  a  relevant 
foreign  government  so  that  the 
Members'  goods  will  qualify  for 
importation  into  the  country  subject  to 
such  requirements. 

.  j.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  allocate  the 
capacity  of  facilities,  time  of  domestic 
and  foreign  inspection  personnel,  and 
other  resources  of  NFE  amongst  the 
Members  engaged  in  the  shipment  of 
Products  for  export,  provided  that  such 
allocations  are  based  on  shipment 
quantities  or  other  non-discriminalor\' 
criteria. 

k.  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  conduct  quality 
control  studies  and  inspections  of  goods 
for  export  at  point  of  shipment,  point  of 
arrival,  and  through  the  retail  level. 

2.  With  respect  to  fresh  sweet  cherries 
only,  NFE  may  on  behalf  and  with  the 
advice  of  its  Members  establish  export 
prices  and  quotas  and  allocate  export 
quotas  among  growing  regions  and  its 
Members.  In  allocating  export  quotas 
among  growing  regions  a::d  its 
Members,  NFE,  through  employees  or 
agents  of  NFE  who  are  not  also 
employees  of  a  Member,  may  receive, 
and  each  Member  may  supply  to  such 
employees  or  agents  of  NFE, 
information  as  to  such  Member's  actual 
total  export  shipments  of  fresh  sweet 
cherries  in  any  previous  growing  season 
or  seasons,  provided  that  such 
information  is  not  disclosed  by  NFE  to 
any  other  Member. 

3.  With  respect  to  fresh  apples  only 

a.  NFE  may  on  behalf  and  with  the   " 
advice  of  its  Members  establish  export 
prices  and  quotas  and  allocate  export 
quotas  among  growing  regions  and  its 
Members,  in  connection  with  actual  or 
potential  bona  fide  export  opportunities, 
provided  that  each  Member  shall  remain 
free  to  deviate  from  established  prices 
by  whatever  amount  it  sees  fit. 

b.  In  allocating  export  quotas  among 
growing  regions  and  its  Members,  NFE, 
through  employees  or  agents  of  NFE   - 
who  are  not  also  employees  of  a 
Member,  mpy  receive,  and  each  Member 
may  supply,  information  as  to  such 
Member's  actual  total  export  shipments 
of  fresh  apples  iti  any  previous  growing 
season  or  seasons,  provided  that  such 
information  is  not  disclosed  by  NFE  to 
any  other  Member,  except  in  a  coded' 
form  to  members  of  the  Board  cf 
Directors  for  use  only  at  meetings  and 
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in  connection  with  other  official 
activities  of  the  Board. 

c.  NFE,  through  employees  or  agents 
of  NFE  who  are  not  also  employees  of 
a  Member,  may  receive,  and  each 
Member  shall  supply,  the  quantity  it 
will  offer  for  export,  without  the 
Member  or  NFE  intentionally 
disclosing,  directly  or  indirectly,  the 
quantity  to  any  other  Member,  except  in 
a  coded  form  to  members  of  the  Board 
of  Directors  for  use  only  at  meetings  and 
in  connection  with  other  official 
activities  of  the  Board. 

6.  Revise  "Terms  and  Conditions  of 
Certificate"  to  read  as  follows: 

(a)  Except  as  provided  in  the  second 
sentence  of  paragraph  2  and  in 
paragraphs  3(b)  and  3(c)  of  the  Export 
Trade  Activities  and  Methods  of 
Operation,  a  Member  of  NFE  shall  not 
intentionally  disclose,  directly  or 
indirectly,  to  NFE  or  to  any  other 
Member  any  information  about  its  own 
costs,  output,  capacity,  inventories, 
domestic  prices,  domestic  sales, 
domestic  orders,  terms  of  domestic 
marketing  or  sale,  or  U.S.  business 
plans,  strategies  or  methods  that  is  not 
already  generally  available  to  the  trade 
or  public. 

(b)  Export  prices  for  the  Products 
established  by  NFE  shall  not  be 
expressed  by  NFE  to  individual 
Members  in  a  form  that  sets  out 
separately  the  values  of  components  of 
such  prices,  except  that  export-specific 
components  of  export  prices  such  as 
fees,  commissions  and  charges  payable 
to  NFE,  foreign  sales  agents,  and 
transportation  companies  mav  be  set  out 
separately. 

(c)  Meetings  at  which  the  Board  of 
Directors  of  NFE  establishes  quotas,  the 
allocation  of  quotas  among  Members, 
and  export  prices  shall  not  be  open  to 
the  public  or  to  Members  of  NFE  not 
represented  on  the  Board  of  Directors. 

(d)  NFE  and  its  Members  will  comply 
with  requests  made  by  the  Secretary  of 
Commerce  on  behalf  of  the  Secretary  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  or  Methods  of  Operation  of  a 
person  protected  by  this  Certificate  of 
Review  continue  to  compLv  with  the 
standards  of  section  303(a)  of  the  Act. 

(e)  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  the'Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  all 


phytosanitar>'  and/or  funding 
requirements  by  foreign  governments  for 
specific  export  transactions.  A  member 
may  withdraw  from  coverage  under  the 
Certificate  at  any  time  by  giving  written 
notice  to  NFE.  NFE  will  give  notice  of 
any  such  withdrawal  by  a  Member  to 
the  Secretary  of  Commerce  and  the 
Attorney  General  in  the  next  annual 
report  by  NFE. 

(f)  With  respect  to  fresh  apples  only: 

a.  Each  Member  shall  determine 
independently  of  other  Members  the 
quantity  of  fresh  apples  it  will  offer  to 
export  or  sell  through  NFE; 

0.  NFE  may  not  solicit  from  any 
Member  specific  quantities  for  export  or 
require  any  Member  to  export  any 
minimum  quantity  of  ft^sh  apples. 

7.  Revise  "Definitions"  to  read  as 
follows: 

"Member"  within  the  meaningof 
§325.2(7)  of  the  Regulations  means  the 
member  companies  of  NFE  set  out  in 
Attachment  A  and  incorporated  by 
reference. 

"Coded  form"  means  a  form  that  does 
not  disclose  the  identity  of  a  Member. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NVV.,  Washington.  DC  20230. 

Dated:  August  16, 1994. 
W.  Dawn  Busby, 

Director.  Office  of  Export  Trading  Com  pan  v 
Affairs. 

IFR  Doc.  94-20545  Filed  8-19-94;  8:45  am] 

BILUNQ  CODE  SSIO-OR-P 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Application. 


SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  appUcation  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U,S,C.  4001-21)  authorizes  the 
Secretary-  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 


Certificate  from  state  and  federal 
government  antitrust  actions  and  horn 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretar)'  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  Room  1800H 
Washington,  D,C.  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C,  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  94- 
00005."  A  summary  of  the  application 
follows. 

Summary-  of  the  Application: 

App//conf;  William  E.  Elliott  (doing 

business  as  Export  Exchange).  P.O. 

Box  2777,  Richmond,  California 

94802 
Contact:  William  E.  Elliott,  Sole 

Proprietor 
Telephone:  (510)  547-6207 
Application  ,Vo.;  94-00005 
Date  Deemed  Submitted:  August  12 

1994 
Members  (in  addition  to  applicant): 

None 

William  E.  Elliott  (d/b/a  Export 
Exchange)  seeks  a  Certificate  to  cover 
the  following  specific  Export  Trade, 
Export  Markets,  and  Export  Trade 
Activities  and  Methods  of  Operations 
Export  Trade: 

1  Products 
All  products. 

2.  Senices 
All  services. 

3.  Export  Trade Facilitntion  Senices 
las  they  relate  to  the  Export  of  Products 
and  Senices) 

All  export  trade  facilitation  services 
including,  but  not  limited  to, 
consulting:  foreign  market  research; 
marketing  and  trade  promotion: 
financing:  insurance:  licensing;  services 
related  to  compliance  with  customs 
documentation  and  procedures; 
transportation  and  shipping; 
warehousing  and  other  services  to 
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facilitate  the  transfer  of  ownership  and/ 
nr  distribution;  and  communication  and 
processing  of  export  orders. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1 .  To  engage  in  Export  Trade  in  the 
Export  Markets,  as  an  Export 
Intermediary,  William  E.  Elliott  (d/b/a 
Export  Exchange)  may: 

a.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

b.  Engage  in  promotional  and 
marketing  activities  as  they  relate  to 
exporting  Products  and/or  Services  to 
the  Export  Markets; 

c  Enter  into  exclusive  sales 
agreements  with  Suppliers  regarding 
sales  of  Products  and/or  Services  in  the 
Export  Markets;  such  agreement  may 
prohibit  Suppliers  from  exporting 
independently  of  William  E.  Elliott  (d/ 
b/a  Export  Exchange); 

d.  Enter  into  exclusive  sales  and/or 
territorial  agreements  with  distributors 
in  the  Export  Markets; 

e.  Estabhsh  the  price  of  Products  and/ 
or  Services  for  sale  in  the  Export 
Markets; 

f.  Allocate  export  orders  among  his 
Suppliers;  and 

g.  Exchange  information  on  a  one-on- 
one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availabiUty  of  Products 
for  export  and  coordinating  exports  with 
distributors. 

Definitions 

1.  Exp.irt  Intermediary  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Supplier  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

Dated:  August  16. 19»4. 
W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Compar.y 
Affairs. 

|FR  Doc.  94-20498  Piled  »-19-94-,  8:4.S  ami 

BiLUNO  COM  3St»4n-P 


National  Oceanic  and  Atmospheiic 
Administration 

p.D.  080394A] 

Financial  Considerations  in  Relation  to 
an  Ihdividual  Fishing  Quota  Program; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  meeting 
teleconferencing  sites;  addendum. 

SUMMARY:  NMFS  announces  that  two 
teleconferencing  sites  will  be  available 
for  the  meeting  to  discuss  financial 
considerations  in  relation  to  the 
Individual  Fishing  Quota  (IFQ)  program 
for  the  fixed  gear  Pacific  halibut  and 
sablefish  fisheries  in  and  off  of  Alaska. 
The  purpose  of  the  meeting  is  to  obtain 
information  on  methods  of  financing 
and  lien  recording  from  the  financial 
community  and  other  interested  parties. 

DATES:  Monday,  August  22,  1994, 1:00 
p.m.  -  4:00  p.m.  A.s.t. 

AOtlRESSES:  The  meeting  will  be  held  at 
605  W.  4th  Ave.  (Old  Federal  Building), 
Room  135.  Anchorage,  AK. 
Teleconferencing  sites  will  be  at:  (1)  709 
W  9th.  Room  445C,  Juneau,  AK;  and  (2) 
7600  Sand  Point  Wav,  Bldg.  4,  Room 
2143,  Seattle,  WA. 

FOrt  FURTHER  rNFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  A  meeting 

to  discuss  financial  considerations  in 
relation  to  the  IFQ  program  for  the  fixed 
gear  Pacific  halibut  and  sablefish 
fisheries  in  and  off  of  Alaska  was 
announced  at  59  FR  40533,  August  9, 
1994).  This  notice  announces  that  two 
teleconferencing  sites  will  be  available 
for  this  meeting  (see  DATES  and 
ADDRESSES).  For  further  information 
on  the  subject  of  the  meeting,  please 
refer  to  the  Federal  Register  notice 
referenced  above. 

Deted;  August  16,  m94.  ^~' 

Rkkard  H.  Schaefer 

Director.  Office  of  Fisheries  Cortservation  and 

Maitafiment.  National  Marine  Fisheries 

Si'r\ice. 

jFR  D(x:.  94-20448  Filed  8-16-94;  2:47  pmf 

BILLING  COOC  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  a  Guaranteed  Access  Level 
for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Dominican  Reputilic 

August  16,  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
guaranteed  access  level. 

EFFECTIVE  DATE:  August  17. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive Oder  11651  of  Mart  h 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 

U.S.C.  Itt54). 

The  United  States  Government  has 
agreed  to  increase  the  1994  Guaranteed 
Access  Level  (GAL)  for  Cat^ory  433. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  67397,  published  on 
December  21, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Irrtplementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textik 
Agreements 

.August  16. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington^  DC 
20229. 
Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  15, 1993.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements;  That  directive 
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concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1,  1994  and 
extends  through  December  31. 1994. 

Effective  on  August  17. 1994  you  are 
directed  to  increase  the  current  Guaranteed 
Access  Level  (GAL)  for  the  following 
category: 


Category 

Guaranteed  access 
level 

433  

41.000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  94-20499  Filed  8-19-94;  8  45  am) 

BILUNG  CODE  3510-On-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee:  Closing  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  closed  meeting  of 
the  Department  of  [Defense  Wage 
Committee  will  be  held  on  September  6. 
1994;  September  13.  1994:  September 
20,  1994;  and  September  27.  1994,  at 
10:00  a.m.  in  Room  800.  Hoffman 
Building  #1.  Alexandria,  Virginia. 

Under  the  provision  of  section  10(d) 
of  Public  Law  92-463.  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close  the 
meeting  to  the  public  because  the 
matters  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention.- 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman.  Department  of  Defense 
Wage  Committee.  4000  Defense 
Pentagon,  Washington.  DC  20301-4000. 


Dated:  August  17. 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  94-20528  Filed  8-19-94;  8:45  ami 

BILLING  CODE  5000-ft>  M 


Department  of  the  Navy 

Privacy  Act  of  1974;  Delete  Record 
Systems 

AGENCY:  Department  of  the  Nav7,  DOD. 
ACTION:  Delete  record  systems. 


SUMMARY:  The  Department  of  the  Navy 
is  deleting  one  system  of  records  notice 
from  its  inventory  of  Privacy  Act 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended. 

DATES:  The  deletion  is  effective  August 
22.  1994. 

ADDRESSES:  Send  comments  to  the 
Acting  Head.  PA/FOL\  Branch.  Office  of 
the  Chief  of  Naval  Operations  {N09B30). 
2000  Navy  Pentagon.  Washington.  DC 
20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  M.  Lama  at  (703)  614-2004  or 
DSN  224-2004. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  deleted  system  of  records  is  not 
within  the  pur\iew  of  subsection  (r)  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  svstem 
report. 

Dated:  August  U).  1994. 


Patricia  L.  Toppings. 

Alternate  OSD  Federal  flegtster  Uaiion 
Officer.  Department  of  Defense 

N1229a-2 

SYSTEM  NAME: 

Models  for  Organization  Staffing  and 
Design  (MODS)  (Febninn' 22.  1993.  58 
FP  10818).  ' 

Reason:  The  system  of  records  is 
obsolete.  No  records  are  being  collected, 
maintained  or  stored. 

IFR  Doc.  94-20527  Filed  8-19-94.  8:45  am) 
BILLING  CODE  SOOa-04-F 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Notice  of  teleconference 
meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  arid  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Subject  Area  Committee  #2  of  the 
National  Assessment  Governing  Board. 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisor>-  Committee  Act.  This 
document  is  intended  to  notify-  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  September  6.  1994. 
TIME:  11:00  a.m.  to  12:00  Noon  (ET). 
LOCATION:  800  North  Capitol  Street  NW.. 
suite  825,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer.  Operations  Officer. 
National  Assessment  Governing  Board, 
suite  825.  800  North  Capitol  Street  N'U'.. 
Washington,  DC.  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Goveriwng  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  Section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act).  Title  Ill-C  of  th*- 
Augustus  F.  Hawkins— Robert  T, 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  100-297),  (20  USC  1221e- 
1). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  Nation,-,  1 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  Jo  be  as,sessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  ench 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Subjeci  Area  Committee  #2  of  the 
National  Assessment  Governing  Board 
will  meet  September  6.  1994  fi-om  11  00 
a.m.  until  12:00  Noon.  Because  this  is  a 
teleconference  meeting,  facilities  will  b«* 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations.  The 
Committee  will  take  final  action  on  the 
science  cognitive  items  for  the  1995 
NAEP  field  test. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  US.  Department  of 
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EducatioD,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street  NW..  Washington.  DC., 
from  8:30  a.m.  to  5:00  pjn. 

Dated:  August  16, 19S4. 
Roy  Truby, 

Execu  live  Director,  Nationol  Assessment 
Governing  Board. 
[FR  Doc  94-20482  Filed  8-19-»4;  8:45  ami 

BILUNO  COOK  4000-Ot-M 


DEPARTMENT  OF  ENERGY 

Grant  and  Cooperative  Agreement 
Awards;  Oregon  Health  Sciences 
University 

AGENCY:  U.S.  Department  of  Energy, 
Richland  Operations  Office. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy, 
Richland  Operations  Office,  announces 
that  pursuant  to  Paragraph  B  of  10  CFR 
600.7(b)(2)(i)(D),  it  intends  to  issue  a 
noncompetitive  grant  award  to  the 
Oregon  Health  Sciences  University.  The 
award  is  planned  for  one  (1)  year  project 
cycle,  consisting  of  a  twelve  month 
budget  period,  from  September  5,  1994 
through  August  31, 1995.  The  budget  is 
estimated  at  $4,393,000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  O'Donnell,  U.S.  Department  of 
Energy.  Richland  Operations  Office. 
P.O.  Box  550.  Richland,  Washington 
99352,  Telephone:  (509)  376-2004. 

SUPPLEMENTARY  INFORMATION: 

Grant  Award  Number:  DE-FG06- 
94ER619ia. 

Scopf  nf  Project:  The  proposed 
financial  assistance  award  is  a  grant  to 
the  University  to  fund  a  Health  and 
Environmental  Research  Program. 
Activities  will  include  models  of 
advanced  information  communication 
research  for  regional  health  and 
environmental  research.  The  University 
is  currently  performing  activities  related 
to  those  proposed.  The  Biomedical 
Information  Communications  Center  has 
undertaken  preliminary  work  in  the 
development  of  an  electronic  health 
research  information  network.  The 
public  benefit  derived  from  this 
research  will  be  greatly  enhanced  with 
the  financial  support  from  the 
Department  of  Energy.  It  has  been 
determined  that  a  grant  instrument  is 
appropriate  since  the  Department  of 
Energy  anticipates  limited  direct 
involvement  with  the  program. 


Dated:  August  8, 1994. 
P.E.  Rasmussen, 

Acting  Director,  Procurement  Division, 

Richland  Operations  Office. 

|FR  Doc.  94-20538  Filed  8-19-94;  8:45  am) 

BILUNQ  CODE  M50-41-M 


Golden  Field  Office;  Grant  Award  to 
University  of  Texas  at  Austin 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  noncomp)etitive 

financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energj'  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  the  University  of  Texas 
at  Austin,  for  continuing  research  efforts 
in  support  of  the  DOE  Office  of  Building 
Energy  Research  programs.  The  project 
seeks  to  improve  solar  domestic  hot 
water  systems. 

AOOnSSSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden, 
Colortdo  80401,  Attention:  Qdney  L. 
Bippus,  Contract  Specialist.  303-275- 
4793. 

SUPPLEMENTARY  INFORMATION:  The 

propoBed  basic  research  will  contribute 
to  the  DOE  mission  by  assisting  in  the 
development  of  improved  solar  water 
heating  technologies  for  use  in 
buildings. 

Suo[:essful  completion  of  this  research 
would  advance  the  goal  of  wide 
commercialization  of  solar  water 
heating  systems.  Deploying  these 
technologies  will  reduce  enc;rgy  use  in 
buildings  which,  in  the  U.S..  accounts 
for  about  40%  of  annual  national  energy 
consumption. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
determined  that  the  activity  to  be 
funded  is  necessary'  to  satisfactorily 
complete  the  current  research.  DOE 
funding  for  the  Grant  is  estimated  at 
S25,O0U  and  the  anticipated  period  of 
perfoimance  is  twelve  (12)  months. 

Issuf  d  in  Golden.  Colorado,  on  August  16. 
199-1. 

)ohn  W.  Meeker. 

Prociitfiment  Chief.  Golden  Field  Office. 
|FR  Doc.  94-20541  Filed  8-19-94.8:45  ami 

BILUNa  CODE  64$(M)1-M 


Office  Of  Economic  Impact  and 
Diversity 

Guidelines  for  Department  of  Energy 
Mentor  Protege  ira'tiative 

AGENCY:  U.S.  Department  of  Energy 

(rx)E). 

ACTION:  Notice  of  availability  of 
guidelines  and  request  for  comment. 

SimMARY:  The  Department  of  Energy  is 
publishing  and  requests  comments  on 
its  draft  guidelines  for  its  Mentor- 
Protege  Pilot  Initiative.  The  Mentor- 
Protege  Pilot  Initiative  is  deagned  to 
encourage  Department  of  Energy 
management  and  operating  contractors 
to  assist  energy  related  small 
disadvantaged  and  women-owned 
businesses  in  enhancing  their  business 
and  technical  capabilities  to  ensure  full 
participation  in  the  mission  of  the 
Department. 

DATES:  Written  comments  on  the  draf^ 
guidelines  and  supporting  materials  are 
due  on  or  before  September  21, 1994. 
ADDRESSES:  Written  comments  (3 
copies)  should  be  submitted  to:  U.S. 
Department  of  Energy,  Office  of  Small 
and  Disadvantaged  Business  Utilization. 
1707  H  Street,  Room  915,  Washington. 
DC  20585. 

FOR  FURTHER  INFORMATION  COMTACT:  Ms. 
Brenda  DeGraffenreid  at  (202)  254- 
5592. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose  and  Program  Overview 

The  Department  Energy  Mentor- 
Protege  Pilot  Initiative  is  designed  to 
encourage  Department  of  Energy 
management  and  operating  contractors 
to  assist  energy  related  small 
disadvantaged  businesses  in  enhancing 
their  business  and  technical  capabilities 
to  ensure  full  participation  in  the 
mission  of  the  Department.  The  use  of 
thi^  integrated  working  arrangement 
between  companies  will  promote 
economic  and  technological  growth. 
foster  the  establishment  of  long  term 
business  relationships  and  increase  the 
number  of  small  disadvantaged 
businesses  that  receive  Department  of 
Energy,  other  Federal  and  commercial 
contracts. 

B.  General  Policy 

(a)  Department  of  Energy  management 
and  operating  contractors  who  are 
approved  as  mentor  firms  may  enter 
into  agreements  with  eligible  small 
disadvantaged  businesses  as  protege 
firms  to  provide  appropriate 
developmental  assistance  to  enhance 
the  business  and  technical  capabilities 
of  small  dissadvantaged  businesses  to 
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perform  as  coiUractors,  subcontractors 
and  suppUeis. 

tb)  Tne  mentor-protege  initiatives 
described  in  tbese  re^lstkms 
constitutes  a  pilot  pcc^rain  that  wil] 
have  a  duration  of  two  years  with  a  one 
year  option  coiumencing  from  the  date 
of  the  published  final  rule.  During  this 
period,  management  and  operating 
contractors,  which  have  received 
approval  by  the  Department  of  Energy  to 
participate  in  the  program  may  enter 
into  agreements  with  protege  firms. 

C.  Incentives  for  Mentor  Participatioii 

(a)  Active  participation  in  the 
Department  of  Energy  Mentor  Protege 
Initiative  may  be  a  source  selection 
factor  in  the  awarding  of  Department  of 
Energy  contracts. 

(b)  The  award  fee  evaluation  plans 
contained  in  all  Department  of  Energy 
Performanoe-Based  M»iagement 
contracts  may  include  a  factor  for 
evaluation  of  a  contractor's  performance 
associated  with  Mentor-Protege 
initiative  participation. 

(c)  Mentor  firms  shall  receive  credit 
toward  Department  of  Energy 
subccmtracting  goals  contained  in  their 
subcontTMitifflg  plan. 

D.  Mentor  Firms 

Department  of  Energy  mentor 
candidates  roust  be: 

(Ij  Management  and  operating 
contractors  IM&O.s]  of  Department  of 
Energy  facilities. 

E.  Protege  Firms 

Department  of  Energ>  Protege 
candidates  must  be: 

<1)  A  small  disadvantaged  or  women- 
owned  small  husirress  concern  as 
defined  by  Federal  Acquisition 
Regulation: 

(2)  Certified  as  small  in  the  Standard 
Industrial  Classification  code  for  the 
.serxTces  or  supplies  to  be  pro\nded  by 
the  protege  to  the  mentor; 

(3)  Eligible  for  receipt  of  government 
contracts,  and; 

(4J  In  operation  and  WTtively  engaged 
in  an  energy  related.  technit:al  or 
construction  business  field  for  two  vears 
prior  to  applying  for  participation  in  the 
Mentor-*»Tofege  Initiative. 

F.  Selection  of  Protege  Finns 

(•)  Protege  selection  will  be 
implemented  through  a  tier 
development  plan  as  provided  iu 
subsection  (b)  below.  This  tier 
development  plan  is  intended  as  a  guide 
from  whi(  h  an  "individualiied"  plan 
can  be  developed  for  each  protege.  The 
tier  development  structure  recognizes 
the  protege  firms  current  bu5uness 
capacity  and  sets  the  parameters  of 
assistance  for  monitoring  purposes. 


(b)  Maxtor  finBs  are  enoottn^ed  lo 
select  proteges  fron  «ach  of  the 
followii^  areas: 

(1}  Small  disadvafltaged  busmesses 
that  presently  have  contracts  or 
subcontracts  with  the  Department: 

(2)  SmaH  disadvantaged  basiaesses 
that  are  presently  8(a)  or  8(a)  graduaftes 
under  the  Small  Business 
Administraticn  Program  that  have  been 
actively  engaged  in  business  Ssr  at  least 
five  years;  and 

(3)  Emei^ng  small  disadvantaged 
business  firms  that  possess  energy 
related  or  technical  capability  and  have 
been  actively  engaged  in  business  for  at 
least  two  years. 

(c)  Once  a  protege  firm  has  been 
selected  for  participation  in  the 
program,  a  Mentor-Protege  Plan  signed 
by  the  respective  firms  should  be 
submitted  to  the  Office  of  Small 
Disadvantaged  Business  Utilization  for 
approval.  At  the  minimum,  the  Plan 
siiould  contain  a  description  of  the 
developmental  assistance  that  is 
mutually  agreed  upon  and  in  the  best 
developmental  interest  of  the  protege 
firm.  Such  assistance  may  not  include 
payment  of  any  monies. 

The  Mentor-Protege  Plan  shall  also 
include  information  on  the  mentor's 
rf»ility  to  provide  developmental 
assistance,  schedule  for  providing  such 
assi.stance,  and  criteria  for  evaluating 
the  proteges  developmental  success. 
The  Plan  shall  include  termination 
provisions  complying  with  Notice  and 
due  process  rights  of  both  parties  and  a 
statement  agreeing  to  submit  periodic 
report  reviews  and  cooperate  in  any 
studies  or  surveys  as  may  be  required  by 
the  Department  in  order  to  determine 
the  extent  of  compliance  with  the  terms 
of  the  agreement. 

G.  Measurement  eTPregratii  Success 

The  overall  success  of  the  pilot 
program  will  be  measured  by  the  extent 
to  which  it  results  in: 

(a)  An  increase  in  the  protege  firm's 
technical  and  business  capability, 
industrial  competitiveness,  client  base 
expansion  and  improved  financial 
stability. 

(b)  An  increase  in  the  numbe*-  of  value 
of  contracts,  subcontracts  and  suppliers 
by  small  di.sadvantaped  business  protege 
firms  in  industry  categories  where  small 
disadvantaged  businesses  hffve  not 
traditionally  participated  withiji  the 
mentor  firm's  activitv. 

(c)  The  overall  enhancement  and 
development  of  protege  firms  as  a 
competitive  contractor,  subcontractor, 
or  supplier  to  the  Department  of  Energy, 
other  Federal  agencies  or  i:omj»ercial 
markets. 


(d)  Proteges  after  AKoessfiiliy 

campietii^  one  year  under  tbe  Mentor- 
PrtAege  Initiative  ppogiaaa  may  seek 
muJtiple  JBeators  provided  ocnfiict  at 
interest  provisiiHis  woidd  not  peevaa 

such  an  arrangemeat  and  t^  approval 
of  the  Office  of  Small  and 
Disadvantaged  Business  Utilization  is 
received. 

H.  OfBatiSmM  aad  Disadrantaged 
Business  Utilization 

(a)  All  information  submitted  shall  be 
reviewed  and  approved  by  the 
Department  of  Energ> 's  Office  of  Small 
and  Disadvantaged  Busioess  Utifizatioa. 
The  Office  of  Small  and  Disadvantaged 
Business  Utilization  will  provide  a  oopv 
of  the  submitted  information  to  the 
cognizant  Department  of  Energy 
program  manager  and  contracting  officer 
for  a  parallel  review  and  concurrence. 

(b)  Upon  agreement  approval,  the 
mentor  may  implement  the 
developmental  assistance  under  the 
program. 

I.  laternal  Controls  by  the  Department 

(a)  The  Department  of  Energy's  QfUce 
erf  Small  and  Disadvantaged  Business 
Utilization  will  manage  the  program  and 
establish  internal  controls  to  achieve  the 
stated  program  objectives.  Controls  will 
include: 

(1)  Reviewing  and  evaluating  mentor- 
protege  applications  for  realism,  validity 
and  accuracy  of  provided  information; 
and 

(2)  Reviewing  semi-annual  prqgr»'ss 
reports  submitted  by  mentors  and 
proteges  on  protege  development  to 
measure  protege  progress  against  the 
master  plan  contained  in  the  approved 
agreement.  - 

(3)  As.«;urance  from  the  mentor  and 
protege  firms  that  they  will  submit 
periodic  reports  and  cooperate  in  anv 
studies  or  surveys  as  may  be  required  b} 
the  Department  in  order  to  determine 
the  extent  of  compliance  with  the  terms 
of  their  agreement. 

(b)  Failure  of  the  mentor  to  meet  the 
terms  of  the  Mentor-Protege  Plan  may 
have  an  adverse  affect  on  future  award 
fee  evaluation  plans. 

(c)  Failure  of  the  protege  to  meet  the 
terras  of  the  Mentor-Protege  Plmi  ouy 
result  in  exclusion  from  future 
participation  in  the  Mentor-Protege 
Program. 

).  Program  Review 

At  the  conclusion  of  each  year  in  the 
Mentor-Protege  Initiative  the  mentor 
prime  contractor  and  protege  will 
formally  brief  the  Department  of  Energy 
Office  of  Small  and  Disadvantaged 
Business  Utilization,  the  head  of  the 
contrmling  activity,  and  the  contracting 
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officer  during  a  formal  program  review 
regarding  program  accomplishments  as 
it  pertains  to  the  approved  agreement. 
The  Briefing  may  be  held  at  either  the 
Department  of  Energy  Headquarters  or 
the  Mentor  or  Protege's  site. 

Issued  in  Washington.  DC  on  August  10, 
1994. 
Coriis  S.  Moody, 

Director.  Office  of  Economic  Impact  and 
Diversity. 

[FR  Doc.  94-20539  Filed  8-19-94;  8:45  am] 

BU.UNO  COM  MSO-01-^ 


Office  of  Fossil  Energy 
[FE  Docket  Na  •4-62-NG] 

Conwest  Exploration  Company 
Limited;  Order  Qranting  Blanliet 
Authorization  to  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order.. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Conwest  Exploration  Company  Limited 
authorization  to  import  up  to  200  billion 
cubic  feet  of  natural  gas  from  Canada 
over  a  two-year  term  beginning  on  the 
date  of  first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  July  28. 1994. 
Clifford  P.  Tomuzewslti, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  94-20540  Filed  8-19-94;  8:45  am] 

BILUNO  CODC  USO-0^-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL94-63-000,  et  al.] 

Arizona  Public  Service  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings,  August  12, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arizona  Public  Service  Company 

IDocket  No.  EL94-53-0O0) 

Take  notice  that  on  August  5,  1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  revised  Fuel  Cost 
Adjustment  Cost  Rate  Sheet  Exhibits  to 


reflect  accounting  treatment  afforded 
Spent  Nuclear  Disposal  Cost  refunds 
issued  by  the  United  States  E)epartment 
of  Eaergy  covering  the  period  October. 
1989.  through  January.  1994,  in 
accordance  with  a  Commission  Letter 
Order  dated  July  22, 1994.  issued  in  this 
Docket. 

APS  requests  a  waiver  of  the 
Commission  Notice  Requirements.  18 
CFR  35.3  to  allow  for  an  effective  date 
of  October  1. 1986.  APS  also  requests 
waiver  of  §  35.14  to  the  extent 
necessary. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission,  the  Arizona  Corporation 
Commission  and  the  affected  parties,  as 
folla^vs: 


Customer  name 


Electrical  District  No.  3  

Tohomo  O'Odham  Utility  Authority  ^ 

Welton-Mohawk  Irrigation  &  Drain- 
age District 

Arizona  Power  Authority 

Colocado  River  Indian  Irrigation 
Project 

Electrical  District  No.  1  

Town  of  Wtckentxjrg 

Southern  California  Edison  Conv 
pafty  

Electrical  District  No.  6 

Elecfrical  District  No.  7 

Electrical  District  No.  8  

AguilB  Irrigation  District  

McMullen  Valley  Water  Conserva- 
tion &  Drainage  District 

Tonopah  Irrigation  District  

Citizens  Utilities  Company 

Harquahala  Valley  Power  District ... 

Buckeye  Water  Conservation  & 
Drainage  District  

Roosevelt  Irrigation  District  

Marxxipa  County  Municipal  Water 
Conservation  District 

City  Of  Williams 

San  Carios  Indian  Irrigation  Project 


APS/ 
FPC/ 
FERC 
rate 
sched- 
ule No. 


12 
52 

58 
59 

65 
68 
74 

120 
126 
128 
140 
141 

142 
143 
149 
153 

155 
158 

168 

192 

2  201 


'  Previously  Papago  Tribal  Utility  Authority. 
2  Previously  APS-FPC  Rate  Schedule  No. 
66. 

Comment  date:  August  26, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  North  American  Energy 
Conservation.  Inc. 

[Docket  No.  ER94-1 52-002] 

Take  notice  that  on  July  28. 1994. 
North  American  Energy  Conservation. 
Inc.  filed  certain  information  as  required 
by  the  Commission's  February  10. 1994, 
letter  order  in  Docket  No.  ER94-152- 
000.  Copies  of  North  American  Energy 
Conservation,  Inc.'s  informational  filing 


are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

3.  Howell  Power  Systems,  Inc. 

[Docket  No.  ER94-1 78-002] 

Take  notice  that  on  August  1, 1994. 
Howell  Power  Systems,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  January  14, 1994,  letter 
order  in  Docket  No.  ER94-1 78-000. 
Copies  of  Howell  Power  Systems.  Inc.'s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

4.  DC  Tie,  Inc. 

[Docket  No.  ER91-435-013I 

Take  notice  that  on  July  29. 1994.  DC 
Tie.  Inc.  (DC  Tiie)  filed  certain 
information  as  required  by  the 
Commission's  July  11. 1991.  letter  order 
in  Docket  No.  ER91-435-000.  Copies  of 
DC  Tie's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

5.  Louis  Dreyfus  Electric  Power,  Inc. 

IDocket  No.  ER92-85(M)07j 

Take  notice  that  on  July  26. 1994. 
Louis  Dreyfus  Electric  Power,  Inc. 
(Dreyfus)  filed  certain  information  as 
required  by  the  Commission's  December 
2, 1992.  letter  order  in  this  proceeding. 
61  FERC  1 61.303  (1992).  Copies  of 
Dreyfus'  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

6.  AES  Power,  Inc 

[Docket  No.  ER94-890-002I 

Take  notice  that  on  July  29, 1994.  AES 
Power,  Inc.  filed  certain  information  as 
required  by  the  Commission's  April  8, 
1994.  letter  order  in  Docket  No.  ER94- 
890-000.  Copies  of  AES  Power,  Inc.'s 
informational  filing  are  on  file  writh  the 
Commission  and  are  available  for  public 
inspection. 

7.  Electric  Clearinghouse,  Inc. 

(Docket  No.  ER94-968-0021 

Take  notice  that  on  July  29, 1994. 
Electric  Clearinghouse.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  7. 1994,  letter  order 
in  Docket  No.  ER94-968-000.  Copies  of 
Electric  Clearinghouse.  Inc.'s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

8.  Eclipse  Energy,  Inc. 

[Docket  No.  ER94-1099-001J 

Take  notice  that  on  July  29, 1994, 
Eclip.se  Energy.  Inc.  (Eclipse),  filed 
certain  information  as  required  by  the 
Commission's  Jun^  15. 1994,  letter  order 
in  Docket  No.  ER94-1099-000.  Copies 
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of  Eclipse's  informationaJ  filing  are  on 
file  with  the  ComKHSsion  and  are 
available  for publiclnspection. 

9.  Direct  Electric  Inc. 

IDocket  No.  ER94-116J-0011 

Take  notice  that  on  August  1, 1994, 
Direct  Electric  Inc.  {Direct),  filed  certain 
information  as  required  by  the 
Commission's  June  15,  1994,  tetter  order 
in  Docket  No.  ER94-11 61-000.  Copies 
of  Direct's  informational  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

10.  New  York  SUte  Electric  &  Gas 
CorporatioB 

(Docket  No.  ER94-1 535-000] 

take  notice  that  on  August  4, 1994, 
New  York  State  Electric  &.  Gas    ' 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  §35.12  of  the  Federal 
Energy  Fcaulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35.12 
(1993),  as  an  initial  rate  schedule,  an 
agreement  with  Allegheny  Electric 
Cooperative  (AEC).  The  agreement 
provides  a  mechanism  pursuant  to 
which  the  peirties  can  enter  into 
separately  scheduled  transactions  under 
which  N'^SEG  will  sell  to  AEC  and  AEC 
will  purchase  fi-om  NYSEG  either 
capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  August  5,  1994,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  tran.sactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  AEC. 

Comment  date:  August  26, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  P»wer  Company 

(Docket  No.  ER94-1 537-000) 

Take  notice  that  on  August  5,  T994, 
New  England  Power  Company  JNEP], 
tendered  for  filing  a  proposed  addition 
of  two  entitlements  for  Boston  Edison 
Company  under  NEP's  FERCElectric 
Tariff,  Original  Volume  No.  a. 

Comment  date:  August  26, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Equitable  ResRmrees  Marieetiag 
Coopmy 

Equitable  Power  Services  Company 

[Docket  No.  ER94-1 539-000) 

Take  notice  thai  oo  August  5, 1994, 
Equitable  Resources  Marketaog 
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Company  (EquitableJ  tendered  kx  fUing 
pursuant  to  1«  CFH  35.1 5  a  sotioe  of 

withdrawal  of  Us  FEM.C  Electric  Rate 
Schedule  Jvio.  1,  effective  no  less  than  60 
daw  from  the  date  of  fifing.  Equitable 
Resources  is  canceling  its  rate  schedule 
so  that  Equitable  Power  Services 
Company  (Equitable  Power)  can  take 
over  its  electric  power  in»keting 
business.  Equitable  Power,  in  turn, 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
October  4, 1994. 

Equitable  Power  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Equitable  Power 
sells  electric  energy  it  proposes  to  make 
such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Equitable  Power  is 
not  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  August  26, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 3.  Alabama  Power  Company 

1  Docket  No.  ER94-1 540-000] 

Take  notice  that  on  August  8, 1994, 
Alabama  Power  Company,  tendered  for 
filing  a  Delivery  Point  Specification 
Sheet  dated  as  of  August  15,  1994, 
which  reflect  the  addition  of  a  dehvery 
point  to  the  Gty  of  Dothan.  This 
delivery  point  will  be  sen-ed  under  the 
terms  and  conditions  of  the  Agreement 
for  Partial  Requirements  Service  and 
Complementary  Services  between 
Alabama  Power  Company  and  the 
Alabama  Municipal  Electric  Authority 
dated  February  24,  1986,  being 
designated  at  FERC  Rate  Schedule  No. 
165.  The  parties  request  an  effective 
date  of  August  15,  1994,  fra-the  addition 
of  said  delivery  point 

Comment  date:  August  26,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

[Docket  No.  ER94-1 54 1-000] 

Take  notice  that  on  August  8, 1994, 
Illinois  Power  Company  (IP)  tendered 
for  filing  a  change  to  Appendbc  A  to  the 
Intercoimection  AgreeHrent  between 
Central  Illinois  Power  Service  Company 
(CIPS),  Illinois  Power  Company  (IP), 
and  Union  Electric  Company  (UE).  The 
change  provides  for  aa  aidditioaal  point 
of  interconnection  between  CIPS  and  IP, 
CIPS-IP  Connection  42 — Rising.  IP 
proposes  an  effective  date  of  July  18, 


1994,  and  therefore,  requests  waiv«r  of 
the  Commissi  OR 's  notice  requirement. 

IP  also  advises  that  it  is  cancelling 
Appendix  "C"  to  the  Reser\e  and 
Emergency  Interchange  Agreement 
dated  December  15. 1993. 

IP  also  tenders  for  filing  changes  to 
the  Facility  Use  Agreement  between  IP 
and  CIPS  dated  January  1 7,  1956. 
including  the  addition  of  Appendix  •"V 
and  cancellation  of  Appendix  "E". 

Copies  of  the  filing  have  been  served 
on  CIPS,  UE,  and  the  Illinois  Commerce 
Commission. 

Comment  date.  August  25.  1994.  in 
accordance  with  Standani  Paragraph  E 
at  the  end  of  this  notice. 

15.  Black  Hills  Corporation 

[Docket  .Nio.  ER94- 1542-000) 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  elearic 
utihty  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  August  8, 
1994,  tendered  for  filing  an  Economy 
Power  Sale  tariff  and  executed  sen'ice 
agreements  uith  Tri-Stat   Generation 
and  Transmission  Association,  Inc.  and 
Public  Service  Company  of  Colorado. 

Copies  of  the  filing  were  provided  to 
Basin  Electric  Power  Cooperative.  City 
of  Gillette,  Wyoming.  Pacific  Pov^ier* 
Light  Company,  Montana  Power 
Company,  Platte  River  Power  Authorifi^-. 
Public  Service  Company  of  Colorado, 
Tri-State  Generation  and  Transmission 
Association.  Western  Area  Power 
Administration  (Loveland  and  Billings 
area),  and  the  regulatory  commission  of 
each  of  the  states  of  Montana,  South 
Dakota,  and  Wyoming. 

Black  Hills  has  requested  that  further 
notice  requiren>enl  be  waiv<ed  and  the 
tarifi  and  executed  service  agreements 
be  allowed  to  become  effectix-e  August 
8,  1994. 

CommeTa  date:  August  26,  1994.  in 
accordance  with  Standard  Par^i^pt)  E 
at  the  end  of  this  notice. 

16.  Portland  General  Electric 

(D<Kkef  No.  ER94-1543-O00  CompaayJ 

Take  notice  that  on  August  9, 1994, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  tariff  of 
general  service  providing  for:  Finn 
capacity/Tinerg}  service;  Economy 
Energy  Ser\'ice;  Provisional  Energv 
Service:  Exchange  Service:  Unit 
Contingent  Capacity  and/or  Energy 
Service;  Emergency  Energy  Service: 
Storage  and  Return  of  Energy  Servifie. 

Copies  of  the  filing  were  served  upon 
the  list  of  entities,  including  all 
proposed  customers  under  this  tariff, 
appearing  on  the  Certificate  of  Sen  i(« 
attached  to  the  filing  letter. 


Comment  date:  August  26, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Pennsylvania  Electric  Company 

[Docket  No.  ER&4-1 544-000) 

Take  notice  that  on  August  9,  1994. 
Pennsylvania  Electric  Company 
(Penelec)  tendered  for  filing  a  proposed 
reduction  in  its  charges  to  Allegheny 
Electric  Cooperative,  Inc.  (Allegheny 
Cooperative,  (which  is  registered  to  do 
business  in  New  Jersey,  so  as  to 
eliminate  from  such  charges 
Pennsylvania  gross  receipts  taxes  with 
respect  to  the  deliveries  by  Penelec  to 
Allegheny  Cooperative  for  Allegheny 
Cooperative's  resale  to  its  New  Jersey  - 
member  cooperative,  Sussex  Rural 
Electric  Cooperative  (Sussex),  and 
subsequently  to  the  New  Jersey 
members  and  customers  of  Sussex.  Such 
power  and  energy  is  sold  and  delivered 
to  Allegheny  Cooperative  through  a 
delivery  point  located  in  Wantage 
Township,  Sussex  County,  New  Jersey 
and  will  be  billed  by  Penelec  to 
Allegheny  Electric  Cooperative,  Inc., 
P.O.  Box  190,  Philipsburg,  NJ  08865. 
The  parties  intend  for  the  reduction  in 
charges  to  become  effective  as  of  July  1, 
1994,  and  Penelec  requests  waiver  of  the 
Commission's  prior  notice 
ren')i'«:r"'nts.  Penelec  states  that  it  has 
served  copies  of  this  filing  on  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  26, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Iowa-Illinois  Gas  and  Electric 
Company 

(Docket  No.  ER94-1547-0001 

Take  notice  that  Iowa-Illinois  Gas  and 
Electric  Company  (Iowa-Illinois),  206 
East  Second  Street,  P.O.  Box  4.350, 
Davenport.  Iowa  52808,  on  August  10. 
1994,  tendered  for  filing  pursuant  to 
§  35.12  of  the  Regulations  under  the 
Pederal  Power  Act  the  initial  rate 
schedules  in  the  form  of  Facilities 
Schedule  No.  3.  relating  to  VValcott 
Substation,  dated  July  12,  1994,  and 
Facilities  Schedule  No.  4,  relating  to 
Blue  Grass  REC,  dated  July  12.  1994.  to 
Service  Schedule  C  to  the 
Interconnection  Agreement  dated  June 
13.  1983,  between  Iowa-Illinois  and 
Central  Iowa  Power  Cooperative 
(CIPCO). 

Iowa-Illinois  states  that  the  Facilities 
Schedules  are  a  part  of  a  major 
economic  development  effort  by 
goverrunent  and  busines".  leaders  in  the 
state  of  Iowa  to  locate  a  new  S3oO 
million  steel  mill  to  be  owned  and 
operated  by  IPSCO.  Inc.  (IPSCO)  within 


the  state.  As  a  part  of  the  effort,  the  state 
of  Iowa  enacted  new  legislation  to 
provide  economic  incentives  to  IPSCO 
to  locate  the  mill  in  Muscatine  County, 
Iowa.  The  construction  of  the  mill  in 
Iowa  is  expected  to  provide 
approximately  350  additional  jobs  by 
1997  and  an  increase  in  state  and  local 
tax  revenues  of  approximately  $143 
million. 

CIPCO  will  provide  electric  energy  to 
the  steel  mill.  However,  to  deliver  the 
electric  energy  to  the  steel  mill, 
utilization  of  Iowa-Illinois'  transmission 
facilities  and  the  construction  of  new 
transmission  facilities  by  CIPCO  will  be 
required.  The  Facilities  Schedules 
provide  for  the  utilization,  construction 
and  modification  of  these  facilities. 

CIPCO  plans  to  serve  IPSCO's  steel 
mill  through  two  transmission  sources 
utilizing  Iowa-Illinois'  transmission 
facilities.  Out'  source  will  require  CIPCO 
to  convert  an  existing  69  kV  line 
between  Iowa-Illinois'  Substation  56 
and  CIPCO's  Fair  Station  to  161  kV. 
disconnect  the  line  at  Fair  Station  and 
connect  it  to  the  IPSCO  Substation.  The 
other  Source  will  require  CIPCO  to 
construct  a  new  345  kV  transmission 
line  extending  from  the  new  Walcott 
Substation  and  terminating  at  the  IPSCO 
Substation  adjacent  to  the  steel  mill. 
Under  Facilities  Schedule  No.  3, 
CIPCO's  new  line  will  interconnect  at 
the  Walcott  Substation  with  lowa- 
Illinois's  345  kV  transmission  line 
which  extends  from  Hills  Substation  to 
Substation  56.  CIPCO  will  own  VValcott 
Substation  and  Iowa-Illinois  will 
operate  and  maintain  the  substation  at 
CIPCO's  expense. 

The  portion  of  the  transmission 
servicE  which  uses  the  interconnection 
at  Substation  56  will  be  provided 
pursuant  to  the  Agreement  for 
Interconnection  of  Transmission 
Facilities  dated  March  4.  1963  entered 
into  by  Iowa-Illinois,  Iowa  Electric  Light 
and  Power  Company  (predecessor  in 
interest  to  lES  Utilities  Inc.)  and  Eastern 
Iowa  Light  and  Power  Cooperative 
(predecessor  in  interest  to  CIPCO).  The 
remaining  transmission  service  will  be 
provided  as  required  by  Facilities 
Schedule  No.  3. 

Under  Facilities  Schedule  No.  4, 
luwa-Illinois  will  supply  all  energy 
requifed  at  CIPCO's  Blue  Grass  REC 
Substation  to  the  Point  of  Connection 
between  CIPCO  and  Iowa-Illinois. 
CIPCO  will  deliver  an  equivalent 
amount  of  energy  including  losses  on  a 
scheduled  basis  to  Iowa-Illinois  at  the 
Point  of  Connection. 

The  Facilities  Schedules  provide  that 
they  will  be  effective  upon  their 
acceptance  for  filing  by  the 
Commission.  Iowa-Illinois  retjueststhe 


Commission  to  accept  the  Facilities 
Schedules  for  filing  by  November  30, 
1994. 

Copies  of  the  filing  were  served  upon 
the  Illinois  Commerce  Commission,  the 
Iowa  Utilities  Board  and  CIPCO. 

Comment  date:  August  26, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Nevada  Power  Compsfny 

[Docket  No.  FA92-38-002] 

Take  notice  that  on  August  1, 1994, 
Nevada  Power  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket.  Nevada  Power 
Company's  revised  refund  report 
corrects  for  certain  errors  contained  in 
its  initial  refund  report  filed  on 
September  20,  1993.  and  noticed  on 
October  27,  1993,  under  Docket  No. 
FA92-38-001. 

Comment  date:  August  26, 1904,  in 
accordance  with  Standard  Paragi.iph  E 
at  the  end  of  this  notice. 

20.  Washington  Power  Company,  L.P. 

[Docket  No.  QF88-20-0011 

On  August  4, 1994,  as  supplemented 
on  August  5, 1994,  Washington  Power 
Company,  L.P.  (Applicant)  of  7201 
Hamilton  Boulevard,  Allentown, 
Pennsylvania  18195-1501,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility,  which  will  be  located  in 
Robinson  Township,  Washington 
County,  Pennsylvania,  consists  of  two 
circulating  fluidized  bed  boilers,  a 
steam  turbine  generator,  and  a  3/4  mile 
138  kV  transmission  line,  with  a  net 
electric  power  production  capacity  of 
approximately  85  MW.  According  to  the 
Applicant,  the  primary  energy  source  of 
the  facility  is  bituminous  coal  waste. 
Construction  of  the  facility  commenced 
in  July  of  1994. 

Comment  date:  Thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Pro«:edure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
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comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-20484  Filed  8-19-94;  845  am) 

BILLING  CODE  6717-01-P 

[Docket  No.  ER94-24-004,  et  al.} 

Enron  Power  Marketing,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  15,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Enron  Power  Marketing,  Inc. 

[Docket  No.  ER94-24-0041 

Take  notice  that  on  August  1,  1994, 
Enron  Power  Marketing.  Inc.  tendered 
for  filing  its  summary  of  activity  for  the 
quarter  ending  June  30,  1994. 

Comment  date:  August  29, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end x)f  this  notice. 

2.  Allegheny  Power  Service 
Corporation  on  Behalf  of  West  Penn 
Power  Company 

IDocket  No.  ER94-1 064-000) 

Take  notice  that  on  August  8,  1994, 
Allegheny  Power  Service  Corporation, 
on  behalf  of  West  Penn  Power 
Company,  Monongahela  Power 
Company,  Ohio  Edison  Company  and 
Pennsylvania  Power  Company,  filed 
Revision  1  to  Amendment  No.  13  to  the 
Interchange  Agreement  dated  October 
17,  1968.  The  parties  filed  this  Revision 
to  the  Interchange  Agreement  in 
accordance  with  Staff 
recommendations,  transmitting 
documents  to  complete  the  filing 
requirements  for  Docket  No.  ER94- 
1064-000. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  relevant  state  public 
regulatory  commissions. 

Comment  date:  August  29,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Continental  Energy  Services 

(Docket  No.  ER94-1 488-0001 

Take  notice  that  Continental  Energy 
Services  (Continental)  on  July  25, 1994, 
tendered  for  filing  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission,  and  nn 


order  accepting  its  Rate  Schedule  No.  1. 
to  be  effective  within  60  days  after 
filing. 

Continental  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Continental 
purchases  power,  including  capacity 
and  related  service  from  electric 
utilities,  qualifying  facifities  and 
independent  power  producers,  and 
resells  such  power  to  other  producers. 
Continental  will  be  functioning  as  a 
marketer.  In  Continental's  marketing 
transactions,  Continental  proposes  to 
charge  rates  mutually  agreed  upon  by 
the  parties.  All  sales  will  be  at  arm's 
length,  and  no  sales  will  be  made  to 
affiliated  entities.  In  transactions  where 
Continental  does  not  take  title  to  electric 
power  and/or  energy.  Continental  will 
be  limited  to  the  role  of  a  broker  and 
charge  a  fee  for  its  services.  Continental 
is  not  in  the  business  of  producing  or 
transmitting  electric  power.  Continental 
does  not  currently  have  or  contemplate 
acquiring  title  to  any  electric  power 
transmission  facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  August  29,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  New 
Hampshire 

IDocket  No.  ER94-1513-0001 

Take  notice  that  on  August  5,  1994, 
Public  Service  Company  of  New 
Hampshire  tendered  for  filing  Exhibit  4 
in  the  above-referenced  docket  that  was 
inadvertently  omitted  from  its  August  1, 
1994.  filing.' 

Comment  date:  August  29,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  EDC  Power  Marketing.  Inc. 

[Docket  No  ER94-1 538-000] 

Take  notice  that  EDC  Power 
Marketing,  Inc.  (the  Petitioner)  on 
August  5,  1994,  tendered  for  filing  a 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  Schedule  No.  1. 

The  Petitioner  intends  to  engage  in 
wholesale  electric  power  transactions  as 
a  marketer.  The  Petitioner  will  purchase 
power,  including  energy,  capacity  and 
related  transmission  ,ser\ices  from 
electric  utilities,  qualifying  facilities  and 
independent  power  producers,  and 
resell  such  power  to  other  purchasers. 
The  Petitioner  proposes  to  charge  r.ites 


mutually  agreed  upon  by  the  parties.  No 
sales  will  be  made  to  affiliated  entities. 
The  Petitioner  is  not  in  the  business  of 
producing  electric  power.  The  Petitioner 
does  not  currently  have  or  contemplate 
acquiring  title  to  any  electric  power 
transmission  or  generation  facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  transmission  capacity 
at  agreed  prices.  Rate  Schedule  No.  1 
also  provides  that  no  sales  may  be  made 
to  affiliates. 

Comment  date:  August  29,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Black  Hills  Power  and  Light 
Company 

[Docket  No.  ER94-1 542-0001 

Take  notice  that  on  August  9,  1994, 
Black  Hills  Power  and  Light  Company 
tendered  for  filing  an  amendment  to  its 
August  1,  1994.  fifing  in  the  above- 
referenced  docket. 

Comment  date:  August  29. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Calpine  Power  Marketing,  Inc. 

[Docket  No.  ER94-1 545-0001 

Take  notice  that  on  August  9,  1994. 
Calpine  Power  Marketing.  Inc.  (CMPI) 
petitioned  the  Commission  for 
acceptance  of  CPMI  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations.  CPMI  is  a 
direct  subsidiary  of  Calpine  Corporation 
which,  through  other  subsidiaries,  owns 
and  operates  non-utility  generating 
facilities  and  related  business  ventures 
in  the  United  States.  Calpine 
Corporation  is  indirectly  owned  by  CS 
Holding  of  Zurich,  Switzerland,  which, 
through  other  subsidiaries,  owns  utility 
generating  facilities  in  Europe,  financial 
service  providers  and  other  entities. 

Comment  date:  August  29,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Thomas  C.  Simpson 

IDocket  No.  ID-2851-OOOl 

Take  notice  that  on  August  1,  1994. 
Thomas  C.  Simpson  (Applicant) 
tendered  for  filing  an  application  under 
section  305(b)  of  the  Federal  Power  .Act 
to  hold  the  following  positions: 

Director — El  Paso  Electric  Company 
Director — United  New  Mexico  Bank  at 
l^s  Cruces 

Comment  date:  August  29,  1994,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 
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Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-20485  Filed  8-19-94;  8:45  am] 

Biuwa  oooE  ariT-oi-p 


[Docket  Nos.  ST94-6«08-000  et  al.] 

Pacific  Gas  Transmission  Co.;  Notice 
Of  Self-implementing  Transactions 

August  16, 1994. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  and  section  7  of  the 


NGA  and  section  5  of  the  Outer 
Continental  Shelf  Lands  Act.* 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  earh  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §  284.102  of  the 
Commission's  regulations  and  section 
3n(aKl)oftheNGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  regulations  and  section 
311(aM2)oftheNGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284'l42 
of  the  Commission's  regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  filed  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
regulations. 

An  "E"  indicates  an  a.ssignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G  '  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §284.222 


and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blanket 
certificate  issued  under  §  284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §284.303  of  the 
Commission's  regulations. 
Lois  D.  Cashell, 
Secretary. 


Docket  No. ' 

Transportation/ 
seller 

Recipient 

Date  tiled 

Part  284 
subpart 

Est.  max. 

daily 
quantity  - 

Aft.  Y/A/ 
N3 

Rate 
sch. 

Date  conf)- 
menced 

Projected  ter- 
mination date 

ST94-5608 

Pacific  Gas 
Transmission 
Co. 

Coastal  Gas 
Marketing  Co. 

06-01-94 

G-S 

200,000 

N 

F 

05-05-94 

Indef. 

ST94-5609 
ST94-5610 

ST94-5611 

Mississippi  River 

Trans.  Corp. 
Pacific  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 

Associated  Natu- 
ral Gas,  Inc. 

Sacramento  Mu- 
nicipal Utility 
Dist. 

U.S.  Agn-Chemi- 
cal  Corp. 

06-01-94 
06-01-94 

06-01-94 

G-S 
G-S 

G-S 

50.000 
12,101 

3.562 

N 
N 

N 

1 
F 

1 

05-02-94 
05-01-94 

05-01-94 

Indef. 
Indef. 

Indef. 

ST94-5612 

Florida  Gas 
Trans  fTMssion 
Co. 

International 
Pape'  Co. 

! 06-01-94 

G-S 

5.653 

N 

1 

05-01-94 

Indet. 

ST94-5613 

Florida  Gas 
Transmission 
Co. 

Florida  Juice,  Inc 

06-01-94 

G-S 

3,000 

N 

1 

05-02-94 

Indef. 

ST94-5614 

Florida  Gas 
Trarw  mission 
Co. 

Buckeye  Florida, 
L.P 

06-01-94 

G-S 

14.642 

N 

1 
■ 

05-01-94 

Indef. 

'  Noiico  of  a  Irarsaction  doe*  no(  consiitutu  u 
liriiTniindlion  thdt  (tin  Iprnis  and  condiiiuii?,  ol  iho 
I--  >|")-v«'d  sr-rvici-  will  if  r:[<;-i",vii  n:  ;k.i<  th't 


i-.n!i,  ,;d  rilinii  is  m  cc'inpllancR  With  the 
(  'I'Tiniiiition's  reRuUtions 
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Docket  No. 


ST94-5615 

ST94-5616 

ST94-5617 

ST94-5618 

ST94-5619 

ST94-5620 

ST94-5621 

ST94-5622 

ST94-5623 

ST94-5624 

ST94-5625 

ST94-5626 

ST94-5627 

ST94-5628 

ST94-5629 
ST94-5630 
ST94-5631 

ST94-5632 

ST94-5633 

ST94-5634 

ST94-5635 

ST94-5636 

ST94-5637 

ST94-5638 


Transportation/ 
seller 


Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
K  N  Waftenberg 

Transmission 

LLC. 
Midwestern  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Transmission 

Co. 
f  lorida  Gas 

Transmission 

Co. 
E\  Paso  Natural 

Gas  Co. 
Chandeleur  Pipe 

Line  Co. 
Northern  Illinois 

Gas  Co. 

Northern  Illinois 
Gas  Co. 

KCS  Texas  Intra. 
Gas  P/L  Co. 

Superior  Off- 
shore Pipeline 
Co. 

Panhandle  East- 
ern Pipe  Line 
Co. 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas 
Transmission 
Corp. 


Recipient 


Consolidated 

Minerals,  Inc. 

Farmland  Hydro, 
LP. 

Rinker  Materals 
Corp. 

Kissimmee  Utility 
Authonty. 

Aluminum  Co.  of 
America. 

Basin  Expto- 
ration,  Inc. 

Eastex  Hydro- 
cartjons.  Inc. 

Georgia  Pacific 
Corp. 

Chesapeake  Util- 
ities Corp. 

Fort  Pierce  Utili- 
ties Authority. 

St.  Joe  Natural 
Gas  Co. 

Gainesville  Re- 
gional Utilities. 

City  of  Vero 
Beach. 

Orlando  Utilities 
Commission. 

Mobil  Natural 

Gas  Inc. 
Mid-Louisiana 

Marketir>g  Co. 
Natural  Gas  P/L 

Co.  of  Amer., 

etal. 
Natural  Gas  P/L 

Co.  of  Amer., 

etal. 
Texas  Eastern 

Transmission 

Corp. 
Goodrich  Oil  Co 


Aurora  Natural 
Gas  &  A/P., 
L.C. 

Dayton  Power  & 
Light  Co. 

Columbia  Gas  of 
Pennsylvania, 
lr>c. 

Tristar  Gas  Co  ... 


Date  filed 


06-01-94 

06-01-94 

06-01-94 

06-01-94 

06-01-94 

06-03-94 

06-03-94 

06-03-94 

06-0S-94 

06-03-94 

06-03-94 

06-03-94 

06-03-94 

06-03-94 

06-03-94 
06-03-94 
06-01-94 

06-01-94 

06-01-94 

06-06-94 

06-06-94 

06-06-94 

06-06-94 

06-06-94 


Part  284 
sutjpart 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

G-HT 

G-HT 

C 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity  2 


6,901 

3,896 

8.630 

1,257 

171 

5,000 

12,403 

24,658 

6,301 

1.370 

1.520 

9,818 

2,332 

35,616 

46,350 

20,000 

100,000 

2,000 
30,000 
10,000 

1,975 

52.031 

455,876 

25.000 


Aff.  y;a/ 

N3 


N 


N 


N 


N 


N 


N 


N 

N 

N 
N 
N 

N 


N 


Rate 
sch. 


N 


Date  conv 
menced 


05-01-94 
05-01-94 
05-01-94 
05-01-94 
05-02-94 
06-01-93 
05-i-;-94 
05-13-94 
05-14-94 
05-07-94 


Projected  ter- 
mination date 


Indef. 


Indet. 


Indet. 


Indef. 


Indet. 


04-Oi-n 


Indef. 


Indef. 


Indel. 


Indef. 


05-0&-94 

Indef. 

05-04-94 

Indef. 

05-04-94 

Indel. 

05-0^-94 

Indef. 

05-05-94 

Indef. 

03-01-94 

Indet. 

04-09-94 

04-30-94 

04-17-94     04-30-94 


F/l 


05-01-94 


04-01-94 


05-12-94 


06-01-94 


06-01-94 


06-01-94 


Indef, 


Indef. 


01-31-95 


Indef. 


Indel. 


Indel. 


43106 


Federal  Register  /  Vol.  59.  No.  161  /  Monday.  August  22.  1994  /  Notices 


2  2 


994 


Docket  Na* 

Transpoftation/ 
seUef 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max. 

daity 
quantity  2 

Aff.  y/fij 
N3 

Rate 
sch. 

Date  com- 
menced 

Projected  ter- 
mination date 

ST94-6639 

Columbia  Gas 

Transmission 
Corp. 

Torch  Gas  LC  .... 

06-O&-94 

G-S 

100,000 

N 

F/l 

06-01-94 

Indef. 

ST94-5640 

CotumbiaGas 

Transmission 

D.C.  Malcolm. 
Inc., 

06-06-94 

1 

G-S 

400 

N 

1 

06-01-94 

Indef. 

Corp. 

ST94-5641 

CotumbiaGas 
Transmission 
Corp. 

Volunteer  Energy 
Corp. 

0&-0&-94 

G-S 

2.500 

N 

F 

06-01-^ 

Indef. 

ST94-5642 

Northern  IHinois 
Gas  Co. 

Natural  Gas  P/L 

Co.  of  Amer.  et 
.   al. 
Natural  Gas  P/L 

06-0a-94 

G-HT 

10.000 

N 

05-20-94 

05-31-94 

ST94-6643 

Northern  IHinois 

06-08-94 

G-HT 

6.000 

N 

05-19-94 

06-10-94 

Gas  Co. 

Co.  of  Amer.  et 

1 

al. 

"" 

ST94-5644 

Northern  Natural 
Gas  Co. 

Cargin,  Inc. 

06-07-94 

G-S 

100,000 

N 

05-01-94 

Indef. 

ST94-5645 

Northern  Natural 
Gas  Co. 

Michigan  Gas  Co 

06-07-94 

G-S 

500,000 

N 

05-01-94 

Indef. 

ST94-5646 

Northern  Natural 
Gas  Co. 

Wisconsin  Power 
&  Light  Co. 

06-07-94 

G-S 

2.000,000 

N 

04-01-94 

Indef. 

ST94-5647 

Northern  Natural 
Gas  Co. 

Pancanadian  Pe- 
troleum Co. 

06-07-94 

G-S 

50,000 

N 

04-26-94 

Indef. 

ST94-5648 

Northern  Natural 
Ga.sCo. 

Cedar  Falls  Utili- 
ties. 

06-07-94 

G-S 

10.000 

N 

08-28-94 

Indef. 

ST94-5649 

Northern  Natural 
Gas  Co. 

Interstate  Power 
Co. 

06-07-94 

G-S 

20,000 

N 

03-17-94 

Indef. 

ST94-5650 

Northem  Natural 
Gas  Co. 

Wescana  Energy 
Market.  (U.S.) 
Inc. 

Clayton  Energy 

06-07-94 

G-S 

50 

N 

05-04-94 

Indef. 

ST94-5651 

Northem  Natural 

06-07-94 

G-S 

25.000 

N 

03-23-94 

Indef. 

Gas  Co. 

Corp. 

ST94-5aW 

Natural  Gas  P/L 
Co.  of  America. 

Northem  Illinois 
Gas  Co. 

06-0a-94 

G-S 

10,000 

N 

F 

05-01-94 

12-01-95 

ST94-5653 

Natural  Gas  P/L 
Co.  of  America. 

Texaco  Gas  Mar- 
keting Inc. 

06-08-94 

G-S 

20.000 

N 

F 

06-01-94 

06-30-94 

ST94-5654 

Natural  Gas  P/L 
Co.  of  America. 

Northem  Illinois 
Gas  Co. 

06-08-94 

G-S 

50,000 

N 

F 

06-01-94 

12-01-95 

ST94-5655 

Natural  Gas  P/L 
Co.  of  Anr)erica. 

Northem  lllinots 
Gas  Co. 

06-08-94 

G-S 

94,097 

N 

F 

06-01-94 

12-01-95 

ST94-5656 

Natural  Gas  P/L 
Co.  of  America. 

Catex  Vitol  Gas, 
Inc. 

06-08-94 

G-S 

20,000 

N 

F 

06-01-94 

06-30-94 

ST94-5657 

ftetural  Gas  P/L 
Co.  of  America. 

Northem  Illinois 
Gas  Co. 

06-08-94 

G-S 

50,000 

N 

F 

06-01-94 

12-01-95 

ST94-5658 

Viking  Gas 

Transmission 

Co. 
Viking  Gas 

Northern  States 
Power  Co. 

06-08-94 

G-S 

* 

56,000 

Y 

F 

06-01-94 

10-31-08 

ST94-5659 

Northern  States 

06-08-94 

G-S 

17,608 

Y 

1 

08-01-94 

10-31-08 

Transmission 
Co. 
Viking  Gas 

Power  Co. 

ST94-5660 

Northern  States 

06-08-94 

G-S 

22.200 

Y 

F 

06-01-94 

10-31-08 

Transmission 

Power  Co- 

Co. 

Wisconsin. 

r 

ST94-566I 

VikJogGas 

Transmission 
Co. 

Northem  States 
Power  Co.- 
Wisconsin. 

06-08-94 

G-S 

6,092 

Y 

1 

06-01-94 

10-31-08 

ST94-5662 

Viking  Gas 

Transmission 

Co. 
VidngGas 

Poco  Petroleums 
Ltd. 

06-08-94 

G-S 

4,911 

N 

F 

05-01-94 

Indef. 

ST94-5663 

Citx)laCorp 

06-08-94 

G-S 

20,000 

N 

F 

{»-01-94 

Indef. 

Transmission 
Co. 
Enogex  Inc. 

ST94-5664 

Phillips  Gas 

06-07-94 

C 

15,000 

N 

1 

05-13-94 

Indef. 

Pipeline  Co. 

ST94-5665 

Colorado  Inter- 
state Gas  Co. 

Public  Service 
Company  of 
Colorado. 

06-08-94 

B 

481,790 

N 

F 

05-11-94 

09-30-96 

ST94-5666 

CNG  Trans- 
mission Corp. 

KN  Gas  Market- 
ing. 

06-08-94 

G-S 

100.000 

N 

1 

05-01-94 

0&-3O-94 

ST94-5667 

CNG  Trans- 
mission Corp. 

Commonwealth 
Gas  Co. 

06-08-94 

G-S 

10.380 

N 

F 

05-01-W 

03-31-03 

IMI 
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ST94-Sfi66 

Ctannel  Indus- 
tries Gas  Co. 

NGC  Transpor- 
tation, Inc. 

06-09-94 

G-l 

25,000 

N 

05-11-94 

inM. 

ST94-5669 

Black  Marlin 

Energy  Develop- 
ment Corp. 

06-09-94 

G-S 

40,000 

Y 

06-01-94 

Indet. 

ST94-5670 

Ozark  Gas    - 
Transmission 
System. 

Unimark  L.L.C. 

06-09-94 

G-S 

10,000 

N 

05-10-94 

Indef. 

ST94-5671 

Northern  Natural 
Gas  Co. 

Interenergy  Gas 
Services,  Corp. 

06-10-94 

G-S 

50,000 

N 

06-11-94 

indef. 

ST94-S672 

Algonquin  Gas 
Transmission 
Co. 

Entrade  Corp. 

06-10-94 

G-S 

200,000 

N 

05-28-94 

Indel. 

ST94-5673 

Algonquin  Gas 
Transmission 
Co. 

Midoon  Texas 

Coastal  Gas 
Marketing  Co. 

06-10-94 

G-S 

8.101.370 

N 

05-26-94 

Indel. 

ST94-5674 

Natural  Gas  P/L 

06-10-94 

C 

50.000 

N 

05-20^94 

Indef. 

Pipeline  Corp. 

Co.  of  Amenca. 

ST94-5675 

Williams  Natural 
GasOo. 

Tenaska  Market- 
ing Ventures. 

06-10-94 

G-S 

18,867 

N 

05-26-94 

11-01-94 

ST94-5676 

Wtlliams  Natural 
Gas  Co. 

Margasco  Part- 
nership. 

06-10-94 

G-S 

15,000 

N 

05-26-94 

Indef. 

ST94-5677 

Viking  Gas 

Transmission 

Co. 
Ac«)4anGas 

Western  Gas 
Marketing  Inc. 

06-13-94 

G-S 

5.076 

N 

F 

06-01-94 

06-30-94 

ST94-5676 

Natural  Gas  P/L 

06-13-94 

C 

10.000 

N 

06-01-94 

IncM. 

Pipeline  Sys- 

Co. of  Amer.  et 

tem. 

al. 

ST94-5679 

Columbia  Gas 

Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvariia, 
Inc. 

06-13-94 

B 

12,000 

Y 

06-01-94 

Indel. 

ST94-5680 

Columbia  Gas 

Transmission 
Corp. 

Baltimore  Gas  & 
Electric  Co. 

06-13-94 

B 

5.000 

N 

06-01-94 

Indef 

ST94-5681 

Columbia  Gas 

Transmission 
Corp. 

Baltimore  Gas  & 
Electric  Co. 

06-13-94 

B 

132 

N 

06-01-94 

indet. 

ST94-5682 

Columbia  Gas 
Transmission 
Corp. 

Baltimore  Gas  & 
Electric  Co. 

06-13-94 

B 

400 

N 

06-01-94 

indel. 

ST94-5683 

Columbia  Gas 
Transmission 
Corp. 

Baltimore  Gas  & 
Electric  Co. 

06-13-94 

B 

3.000 

N 

06-01-94 

IrxJef, 

ST94-5684 

Columbia  Gas 
Transmission 
Corp. 

Battinx)re  Gas  & 
Electric  Co. 

06-13-94 

B 

500 

N 

06-01-94 

Indel 

ST94-5685 

Coiumba  Gas 
Transmission 
Corp. 

Baltimore  Gas  4 
Electnc  Co. 

06-13-94 

B 

6.000 

N 

06-01-94 

Indel 

ST94-5686 

Cokimhia  Gas 

Transmission 
Corp. 

BaltiriKire  Gas  & 
Electric  Co. 

06-13-94 

B 

54.009 

N 

06-01-94 

Indel 

ST94-5687 

Columbia  Gas 
Transmission 
Corp. 

BaltirTKire  Gas  & 
Electric  Co. 

06-13-94 

B 

2.800 

N 

06-01-94 

Indef. 

ST94-5668 

Cohjmbia  Gas 

Transmission 
Corp. 

Balfirrwre  Gas  A 
Electnc  Co. 

06-13-94 

B 

1,400 

N 

06-01-94 

Indel. 

ST94-5689 

Ck><umbia  Gas 
Transmission 
Corp. 

Baltimore  Gas  & 
Electric  Co. 

06-13-94 

B 

12.000 

N 

06-01-9^ 

Indel. 

ST94-5690 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc, 

06-13-94 

e 

15.000 

Y 

06-01-94 

Indef 

ST94-5691 

ColumtJia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
tnc. 

06-13-94 

B 

3.000 

Y 

06-01-9^1 

Indef 

ST94-5692 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
mc. 

06-1 3-9 J 

B 

103 

Y 

06-01-94 

Indel 

ST94-5693 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 

Penns>lvania. 
Inc 

05-13-94 

B 

■50 

Y 

05-0--94 

indef 

! 
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ST94-5694 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania. 
Inc. 

06-13-94 

8 

3,300 

Y 

06-01-94 

Indef. 

ST94-5695 

Cotumbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

0&-13-94 

8 

1,500 

Y  ■ 

06-01-94 

Indef. 

ST94-5696 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

B 

550 

Y 

06-01-94 

Indef. 

ST94-5697 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

8 

5,444 

Y 

06-01-94 

Indef. 

ST94-5698 

Columbia  Gas 
Transmission 
Corp. 

Cotumbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

B 

8,800 

Y 

06-01-94 

Indef. 

ST94-5699 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

B 

4.000 

Y 

06-01-94 

Indef. 

ST94-5700 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

0&-13-94 

8 

425 

Y 

06-01-94 

Indef. 

ST94-6701 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

8 

1,240 

Y 

- 

06-01-94 

Indef. 

ST94-5702 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

B 

2,500 

Y 

06-01-94 

Indef. 

ST94-6703 

Columbia  Gas 
Transmission 
Corp. 

Texpar  Energy, 
Inc. 

06-13-94 

G-S 

5,000 

N 

06-01-94 

Indef. 

ST94-5704 

Columbia  Gas 
Transmission 
Corp. 

Baltimore  Gas  & 
Electric  Co. 

06-13-94 

B 

16,000 

N 

06-01-94 

Indef. 

ST94-6705 

Columbia  Gas 
Transmission 
Corp. 

Baltimore  Gas  & 
Electric  Co. 

06-13-94 

B 

50.000 

N 

- 

06-01-94 

Indef. 

ST94-5706 

Columbia  Gas 
Transmission 
Corp. 

Baltimore  Gas  & 
Electric  Co. 

06-13-94 

8 

10,300 

N 

06-01-94 

Indef. 

ST94-5707 

Columbia  Gas 
Transmission 
-   Corp. 

Baltinrare  Gas 
Electric  Co. 

06-13-94 

8 

1,000 

N 

06-01-94 

Indef. 

ST94-5708 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania. 
Inc. 

06-13-94 

B 

2.000 

Y 

06-01-94 

Indef. 

ST94-5709 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania. 
Inc. 

06-13-94 

8 

300 

Y 

06-01-94 

Indef. 

ST94-5710 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

8 

-      26 

Y 

06-01-94 

Indef. 

ST94-5711 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

0&-13-94 

8 

5,000 

Y 

06-01-94 

In(tef. 

ST94-5712 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

B 

1,200 

Y 

06-01-94 

Indef. 

ST94-5713 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

0&-13-94 

8 

3,500 

Y 

06-01-94 

Indef. 

ST94-5714 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania. 
Inc. 

06-13-94 

8 

237 

Y 

06-01-94 

Indef. 

ST94-5715 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

8 

4,000 

Y 

06-01-94 

Indet. 

ST94-5716 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

06-13-94 

8 

5,500 

y 

06-01-94 

Indef. 

ST94-5717 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania. 
Inc. 

06-13-94 

B 

14,420 

Y 

06-01-94 

Indef. 

Federal  Roister  /  Vol. 
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ST94-5718 

MkJwestern  Gas 
Transmission 
Corp. 

Associated  Natu- 
ral Gas.  Inc. 

06-14-94 

&-S 

30,637 

N 

F 

05-17-94 

Indel. 

ST94-5719 

Midwestern  Gas 
Transmission 
Corp. 

Eastex  Hydro- 
cartxjns  Inc. 

06-14-94 

G-S 

6,000 

N 

F 

05-28-94 

Indct. 

ST94-5720 

Midwestern  Gas 
Transmission 

Tennecp  Gas 
Marketing  Co. 

06-14-94 

G-S 

23.126 

A 

F 

06-04-94 

Indef. 

-    ^-     ' 

Corp. 

ST94-5721 

Viking  Gas 
'  Transmission 

Co. 
Viking  Gas 

Transmission 

Co. 
Midwestern  Gas 

Transmission 

City  of  Warren  ... 

06-14-94 

&-S 

412 

N 

1 

11-01-93 

10-31-02. 

ST94-5722 

Ctoola  Corp 

06-14-94 

G-S 

48.000 

N 

F 

04-01-94 

04-30-94 

ST94-5723 

Eastex  Hydro- 
carbons. Inc 

06-14-94 

G-S 

9,574 

N 

F 

06-01-94 

Indef. 

Co. 

ST94-5724 

Trailblaier  Pipe- 
line Co. 

Cenergy,  Inc  

06-14-94 

G-S 

20,000 

N 

1 

06-01-94 

indef. 

ST94-5725 

Texas  Gas 
TransmissK3n 
Corp. 

Union  Oil  Co.  of 
California. 

06-14-94 

G-S 

1,000 

N 

1 

06-02-94 

Indef. 

ST94-5726 

South  Georgia 
Natural  Gas 
Co. 

Tennessee  Gas 
Pipeline  Co. 

Ftonda  Power 
Corp, 

06-14-94, 

G-S 

10,000 

Y 

F 

06-01-94 

04-03-02 

ST94-5727 

NGC  Transpor- 
tation, Inc. 

06-15-94 

G-S 

1.250 

N 

F 

05-21-94 

Indef. 

ST94-5728 

Tennessee  Gas 
Pipeline  Co. 

Noble  Gas  Mar- 
keting, Inc. 

06-15-94 

G-S 

30,000 

N 

1 

06-13-94 

Indef. 

ST94-5729 

Texas  Gas  Gath- 
ering Co. 

Natural  Gas  P/L 
Co.  of  America. 

06-15-94 

C 

1^50 

N 

1 

06-01-94 

06-30-98 

ST94-5730 

Delhi  Gas  Pipe- 
iine  Corp. 

ANR  Pipeline  Co. 
etal. 

06-15-94 

C 

10,000 

N 

1 

06-01-94 

Indef. 

■ST94-5731 

Columbia  Gulf 
Transmission 
Co. 

AIG  Trading 
Corp. 

06-15-94 

G-S 

100,000 

N 

1 

05-20-94 

Indef. 

ST94-5732 

Columbia  Gulf 
Transmission 
Co. 

Con  Edison  Gas 
Marketing,  Inc. 

06-15-94 

G-S 

50.000 

N 

1 

06-01-94 

Indef. 

ST94-5733 

Columbia  Gulf 
Transmission 
Co. 

Noble  Gas  Mar- 
keting, Inc. 

06-15-94 

G-S 

30.000 

N 

1 

06-01-94 

Indef. 

ST94-5734 

Columbta  Gulf 
Transmission 
Co. 

Petroleum 
Source  and 
Systems 
Group. 

06-15-94 

G-S 

30,000 

N 

1 

06-01-94 

Indef. 

ST94-6735 

Columbia  Gulf 
Transmission 
Co. 

Pnogas,  Inc  

06-15-94 

G-S 

5.000 

H 

1 

06-01-94 

Indel. 

ST94-5736 

Cotorado  Inter- 
state Gas  Co. 

Snyder  Oil  Corp  . 

05-15-94 

G-S 

10,000 

N 

F 

06-01-94 

05-31-00 

ST94-5737 

Southern  Natural 
Gas  Co. 

Ford  Motor  Co   .. 

06-15-94 

G-S 

1,020 

M 

F 

06-01-94 

06-30-94 

ST94-5738 

Southern  Natural 
Gas  Co. 

South  Carolina 
Pipeline  Corp. 

06-15-94 

G-S 

82,783 

N 

F 

06-01-94 

10-31-03 

ST94-5739 

Southern  Natural 
Gas  Co. 

Scana  Hydro- 
cartxjns,  Inc. 

06-15-94 

G-S 

5.000 

N 

F 

06-01-94 

06-30-94 

ST94-5740 

Southern  Natural 
Gas  Co. 

NGC  Transpor- 
tation Inc. 

06-15-94 

G-S 

20.000 

N 

J 

05-28-94 

Indef. 

ST94-5741 

Southem  Natural 
Gas  Co. 

Oryx  Gas  Mar- 
keting Limited 
Part. 

06-15-94 

G-S 

15.000 

N 

F 

05-25-94 

05-31-94 

ST94-5742 

Southem  Natural 
Gas  Co. 

Fk)rida  Power 
Corp. 

06-15-94 

G-S 

10.050 

N 

F 

06-01-94 

04-30-02 

ST94-5743 

Southem  Natural 
Gas  Co. 

South  Carolina 
Pipeline  Corp. 

06-15-94 

G-S 

77.217 

N 

F 

06-01-94 

10-31-03 

ST94-5744 

National  fuel 
GasSiipply 
Corp. 

Public  Servrce 
Electric  and 
Gas  Co. 

06-16-94 

G-S 

2,356 

N 

F 

08-01-93 

10-31-94 
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ST94-5745 

National  Fuel 
Gas  Supply 
Corp. 

Columbia  Gas 
Transmission 
Corp. 

06-16-94 

G-S 

15,306 

N 

F 

06-03-94 

10-31-94 

ST94-5746 

National  Fuel 
Gas  Supply 
Corp. 

Iroquois  Energy 
Management, 
Inc. 

06-16-94 

G-S 

6,500 

N 

1 

04-01-94 

01-31-11 

ST94-5747 

National  Fuel 
Gas  Supply 
Corp, 

National  Fuel  Re- 
sources, Inc. 

06-16-94 

G-S 

35,000 

Y 

1     . 

05-29-94 

05-27-04 

ST94-5748 

National  Fuel 
Gas  Supply 
Corp. 

CNG  Gas  Serv- 
ices Corp. 

06-16-94 

G-S 

20,000 

N 

1 

05-11-94 

04-30-14 

ST94-5749 

Natural  Gas  P/L 
Co  of  America. 

Northern  Illinois 
Gas  Co. 

06-16-94 

G-S 

59,995 

N 

F 

06-01-94 

12-01-95 

ST94-5750 

Natural  Gas  P/L 
Co  of  America. 

Northern  Illinois 
Gas  Co. 

06-16-94 

G-S 

171,521 

N 

F 

06-01-94 

12-01-95 

ST94-5751 

Kem  River  Gas 
Transmission 

Southwest  Gas 
Corp. 

06-16-94 

B 

700,000 

N 

1 

06-04-94 

Indef. 

Co. 

ST94-5752 

Souttiem  Natural 
Gas  Co. 

Sonat  Marketing 
Co. 

05-16-94 

G-S 

50,000 

A 

\r' 

06-01-94 

Indef. 

ST94-5753 

Noram  Gas 

Transmission 

Co. 
Noram  Gas 

Tyson  Foods,  Inc 

06-17-94 

G-S 

180 

N 

F 

06-01-94 

IndGf.  - 

ST94-5754 

Koch  Gas  Serv- 

06-17-94 

G-S 

13,000 

N 

F 

05-01-94 

Indef. 

Transmission 
Co. 
Noram  Gas 

ices  Co. 

ST94-5755 

Alumax  Magnolia 

06-17-94 

G-S 

800 

N 

F 

06-01-94 

Indef. 

Transmission 
Co. 
Noram  Gas 

Division. 

ST94-5756 

Arkansas  Indus- 

06-17-94 

G-S 

241 

N 

F 

06-01-94 

Indef. 

Transmission 

trial  Uniform 

Co. 

Service. 

ST94-5757 

Noram  Gas 
Transmission 
Co. 

Coleman  Heat 
Treating. 

06-1 7-94 

G-S 

234 

N 

F 

06-01-94 

Indef. 

ST94-5758 

Noram  Gas 

Transmission 

Co. 
Noram  Gas 

Noram  Energy 
Sen/ices  Inc. 

06-17-94 

G-S 

8,000 

N 

F 

06-01-94 

07-01-96 

ST94-5759 

Willamette  Indus- 

06-17-94 

G-S 

400 

N 

F 

06-01-94 

Indef. 

Transmission 

tries,  Inc. 

Co. 

ST94-5760 

Noram  Gas 

Transmission 

Co. 
Colorado  Inter- 

Willamette Indus- 
thes.  Inc. 

06-17-94 

G-S 

150 

N 

F 

06-01-94 

Indef. 

ST94-5761 

Enron  Gas  Mar- 

06-17-94 

G-S 

10,000 

N 

F 

06-08-94 

09-30-94 

state  Gas  Co. 

keting,  Inc. 

ST94-5762 

Colorado  Inter- 
state Gas  Co. 

Grand  Valley 
Gas  Co. 

06-17-94 

B 

10,000 

N 

F 

06-01-94 

08-31-94 

ST94-5763 

Colorado  Inter- 
state Gas  Co. 

NGC  Transpor- 
tation, Inc. 

06-1 7-94 

G-S 

20,000 

n' 

F 

06-01-94 

06-30-95 

ST94-5764 

Colorado  Inter- 

Western Gas  Re- 

06-17-94 

G-S 

20,000 

N 

F 

06-03-94 

05-31-95 

^ 

state  Gas  Co. 

sources,  Inc. 

ST94-5765 

Colorado  Inter- 
state Gas  Co. 

Associated  Intra- 
state Pipeline 
Co. 

Arkansas  West- 

06-17-94 

G-S 

15,000 

N 

F- 

06-01-94 

09-30-94 

ST94-5766 

NoarV  Pipeline 

06-17-94 

C 

45,000 

N 

1 

10-01-92 

Indef. 

System,  L.P. 

ern  P/L  Co..  et 
al. 
Woodward  Mar- 

ST94-5767 

Midwestern  Gas 

06-17-94 

G-S 

800 

N 

F 

06-01-94 

Indef. 

Transmission 

keting,  Inc. 

Co. 

- 

ST94-5768 

Tennessee  Gas 
Pipeline  Co. 

Tenneco  Gas 
Processing  Co. 

06-17-94 

G-S 

338 

Y 

1 

06-01-94 

Indef. 

ST94-5769 

Midwestern  Gas 
Transmission 
Co. 

Cypress  Gas 

Tenneco  Gas 
Marketing  Co. 

06-17-94 

G-S 

10,000 

Y 

F 

06-03-94 

Indef. 

ST94-5770 

ANR  Pipeline 

06-20-94 

C 

25.000 

N 

1 

06-01-94 

Indef. 

Pipeline  Co. 

Co.,  et  al. 

ST94-5771 

Natural  Gas  P/L 
Co.  of  America. 

Entrade.Corp  

06-20-94 

G-S 

250.000 

N 

1 

10-01-90 

indef. 

IMI 
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ST94-5772 

Transpk,  Inc 

ANR  Pipeline 
Co..  et  al. 

06-20-94 

C 

20,000 

N 

1 

02-01-94 

Indef 

ST94-5773 

Transok,  Inc 

ANR  Pipeline 
Co.,  et  al. 

05-20-94 

C 

10,000 

N 

1 

02-01-94 

Indet. 

ST94-5774 

Texas  Eastern 
Transmission 
Corp. 

Natural  Gas  P/L 
Co.  of  America. 

Clinton  Gas  Mar- 
keting, Inc. 

06-20-94 

G-S 

10.350 

N 

1 

05-05-94 

0&-30-94 

ST94-5775 

Northern  Illinois 
Gas  Co. 

06-20-94 

G-S 

19,903 

N 

F 

06-01-94 

12-0 '-95 

ST94-5776 

Natural  Gas  P/L 
Co.  of  America. 

Catex  Vitol  Gas, 
Inc. 

06-20-94 

G-S 

15,000 

N 

F 

06-01-94 

06-30-94 

ST94-5777 

Colorado  Inter- 
state Gas  Co. 

Montana  Power 
Co. 

06-21-94 

B 

2,000 

N 

1 

06-01-94 

Indef. 

ST94-5778 

Trunkline  Gas  Co 

The  Peoples  Gas 
Light  and  Coke 
Co. 

06-21-94 

G-S 

40,000 

N 

F 

06-01-94 

08-31-94 

ST94-5779 

Channel  Indus- 
tnes  Gas  Co. 

Tennessee  Gas 
Pipeline  Co.,  et 
al. 

Mid-Louisiana 

06-21-94 

C 

50,000 

Y 

1 

05-27-94 

Indef 

.ST94-5780 

Texas  Eastern 

06-22-94 

G-S 

40,000 

N 

1 

05-28-94 

Indef 

Transmission 

Marketing  Co. 

Corp. 

ST94-5781  , 

Texas  Eastern 
Transmission 
Corp 

Enserch  Gas  Co 

06-22-94 

G-S 

145,261 

N 

1 

06-0 1-S4 

Indef. 

ST94-5782 

Texas  Eastern 

Delhi  Gas  Mar- 

06-22-94 

G-S 

50.000 

N 

1 

05-24-94 

12-31-94 

Transmission 
Corp. 
Texas  Eastern 
Transmission 

keting  Corp. 

ST94-5783 

Tristar  Gas  Co  ... 

06-22-94 

G-S 

25,000 

N 

1 

06-01-94 

04-30-95 

Corp. 

ST94-5784 

Texas  Eastern 
Transmission 
Corp. 

Bay  State  Gas 
Co. 

06-22-94 

G-S 

35,571 

N 

F 

06-0^-94 

10-31-12 

ST94-5785 

Northern  Natural 
Gas  Co. 

NGC  Transpor- 
tation, Inc. 

06-22-94 

G-S 

25,000 

N 

F 

05-17-94 

09-30-94 

ST94-5786 

Northern  Natural 
Gas  Co. 

Poco  Petroleum 
Ltd. 

06-22-94 

G-S 

100,000 

N 

1 

05-01-94 

Indef. 

ST94-5787 

Northern  Natural 
Gas  Co. 

Poco  Petroleum 
Ltd. 

06-22-94 

G-S 

4,930 

N 

F 

05-01-94 

05-31-94 

ST94-5788 

Northem  Natural 
Gas  Co. 

Cibola  Corp 

06-22-94 

G-S 

32,312 

N 

F 

05-01-94 

10-31-94 

ST94-5789 

Natural  Gas  P/L 
Co.  of  America. 

USGT  Energy 
Corp. 

06-21-94 

G-S 

30,000 

N 

05-04-94 

Indef. 

ST94-5790 

WHIiams  Natural 
Gas  Co. 

KN  Gas  Market- 
ing, Inc. 

05-22-94 

G-S 

100,000 

N 

05-16-94 

12-01-54 

ST94-5791 

Williams  Natural 
Gas  Co. 

Boyd  Rosene 
and  Associ- 
ates, Inc. 

06-22-94 

G-S 

5.000 

N 

05-16-94 

indet. 

ST94-5792 

Williams  Natural 
Gas  Co. 

Boyd  Rosene 
and  Associ- 
ates, Inc. 

06-22-94 

G-S 

5,000 

N 

05-16-94 

09-30-98 

ST94-5793 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

3.500 

Y 

06-01-94 

Indef 

ST94-5794 

Columbia  Gas 

Columbia  Gas  of 

06-22-94 

B 

1.000 

Y 

06-01-94 

Indef. 

Transmission 
Corp. 

Ohio,  Inc. 

ST94-5795 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

20,000 

Y 

06-01-94 

Indet. 

ST94-5796 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

13,340 

Y 

^ 

06-01-94 

Indef. 

ST94-5797 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

1.783 

Y 

06-01-94 

Indef. 

ST94-5798 

Columbia  Gas 

Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

1 

246 

Y 

06-01-94 

Indef. 
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Part  284 
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daily 
quantity  ^ 

Aff.  Y/A/ 
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sch. 

Date  com- 
menced 

Projected  ter- 
mination date 

ST94-5799 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

2,250 

Y 

06-01-94 

• 

Indel. 

ST94-5800 

Colurribia  X3as 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

400 

Y 

06-01-94 

Indef. 

ST94-5801 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

1,000 

Y 

06-01-94 

Indef. 

ST94-5802 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

1,550 

Y 

06-01-94 

Indef. 

ST94-5803 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

3,000 

Y 

06-01-94 

Indef. 

ST94-5804 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio.  Inc. 

06-22-94 

B 

15.000 

Y 

06-01-94 

Indef. 

ST94-5805 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

4.000 

Y 

06-01-94 

Indef. 

ST94-5806 

Columtjia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

1.200 

Y 

06-01-94 

Indef. 

ST94-5807 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

3,000 

Y 

06-01-94 

Indef. 

ST94-5808 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

667 

Y 

06-01-94 

Indef. 

ST94-5809 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

24.950 

Y 

06-01-94 

Indef.  ' 

ST94-5810 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

1,200 

Y 

06-01-94 

Indef. 

ST94-581 1 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

5,500 

Y 

06-01-94 

Indef. 

ST94-5812 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

6.100 

Y 

06-01-94 

Indef. 

ST94-5813 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

500 

Y 

06-01-94 

Indef. 

ST94-5814 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

2.000 

Y 

06-01-94 

Indef. 

ST94-5815 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

8,000 

Y 

06-01-94 

Indef. 

ST94-5816 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

3.000 

Y 

06-01-54 

Indef. 

ST94-5817 

Columbia  Gas 

Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

3,000 

Y 

06-01-94 

Indef. 

ST94-5818 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

57 

Y 

06-01-94 

Indef. 

ST94-5819 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

137 

Y 

06-01-94 

Indef. 

ST94-5820 

Columbia  Gas 

Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

900 

Y 

06-01-94 

Indef. 

ST94-5821 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

0&-22-94 

B 

35.000 

Y 

06-01-94 

Indef. 

ST94-5822 

Columbia  Gas 
Transmission 
Corp 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

10,000 

Y 

06-01-94 

Indef. 

IMI 


Docket  No. ' 

Transportation/ 
seller 

Recipient 

Date  filed 

Pan  284 
subpart 
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daily 
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N3 
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menced 
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mination date 

ST94-5823 

Columbia  Gas 
Transmission    . 
Corp. 

Columbia  Gas 
Transmission 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

2,000 

Y 

06-01-94 

tndef. 

ST94-5824 

Columtwa  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

425 

Y 

06-01-94 

Indef. 

Corp. 

' 

■  ST94-5825 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Otiio.  Inc. 

06-22-94 

B 

6.500 

Y 

0&-01-94 

Indef. 

ST94-5826 

Columbia  Gas 
Transmission 
Corp. 

Columtjia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

20,600 

Y 

06-01-94 

Indef. 

ST94-5827 

Columbia  Gas 
Transmission 
Corp. 

ColumtHa  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

47 

Y 

06-01-94 

Indef. 

ST94-5828 

Columbia  Gas 
Transmission 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

40,000 

Y 

06-01-94 

Indef. 

' 

Corp. 

ST94-5829 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

1.100 

Y 

06-01-94 

Indef. 

ST94-5830 

Columbia  Gas 

Transmission 
■  Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

52,500 

Y 

06-01-94 

Indef. 

ST94-5831 

Columbia  Gas 

Columbia  Gas  of 

06-22-94 

B 

81 

Y 

06-01    04 

Indef. 

Transmission 

Ohio,  Inc. 

WU      U I       JM 

. 

Corp. 

ST94-5832 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Otiio,  Inc. 

06-22-94 

B 

30,000 

Y 

06-01-94 

Indef. 

ST94-5833 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

06-22-94 

B 

2,000 

Y 

06-01-94 

Inief. 

ST94-5834 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  inc. 

06-22-94 

B 

500 

Y 

06-01-94 

Indef. 

ST94-5835 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio.  Inc. 

06-22-94 

B 

1,800 

Y 

06-01-94 

Indef. 

ST94-5836 

Valero  Trans- 
mission, L.P. 

Northern  Natural 
Gas  Co. 

06-23-94 

C 

38.000 

N 

05-20-94 

Indef. 

ST94-5837 

Valero  Trans- 
mission, L.P. 

Trunkline  Gas  Co 

06-23-94 

C 

20,000 

N 

06-01-94 

Indef. 

ST94-5838 

Trailblazer  Pipe- 
line Co. 

Associated  Natu- 
ral Gas,  Inc. 

06-23-94 

G-S 

40,000 

N 

F 

06-01-94 

07-31-94 

ST94-5839 

Stingray  Pipeline 
Co. 

Noble  Gas  Mar- 
keting, Inc. 

06-23-94 

G-S 

20,000 

N 

06-01-94 

Indef. 

ST94-5840 

Natural  Gas  P/L 
Co.  of  America. 

Dow  Intrastate 
Gas  Co. 

06-23-94 

B 

25,000 

N 

F 

06-01-94 

11-30-97 

'ST94-5841 

Koch  Gateway 
Pipeline  Co. 

Pennzoil  Gas 
Marketing  Co. 

06-23-94 

G-S 

105,000 

N 

F 

05-26-94 

Indef. 

ST94-5842 

Koch  Gateway 
Pipeline  Co. 

Polaris  Enter- 
prises, Inc. 

06-23-94 

G-S 

N/A 

N 

06-01-94 

Indel. 

ST94-5843 

Koch  Gateway 
Pipeline  Co. 

Midcon  Gas 
Services  Corp. 

06-23-94 

G-S 

27,000 

N 

F 

06-01-94 

06-01-95 

ST94-5844 

Koch  Gateway 
Pipeline  Co. 

Koch  Gas  Serv- 
ices Co. 

06-23-94 

G-S 

N;A 

Y 

05-25-94 

Indef. 

ST94-5845 

Red  River  Pipe- 
line Co. 

Natural  Gas  P/L 
Co.  of  America. 

06-24-94 

C 

10,000 

N 

03-01-94 

Indef 

ST94-5846 

Westar  Trans- 
mission Co. 

Norttiern  Natural 
Gas  Co. 

06-24-94 

C 

2,000 

N 

02-01-94 

Indef. 

ST94-5847 

Westar  Trans- 
mission Co. 

Red  River  Pipe- 
tine  Company, 
L.P. 

06-24-94 

C 

10,000 

N 

03-01-94 

Indef. 

ST94-5848 

Westar  Trans- 
mission Co. 

Natural  Gas  P/L 
Co.  of  America. 

06-24-94 

C 

10,000 

N 

02-01-94 

Indef. 

ST94-5849 

Westar  Trans- 
mission Co. 

Northern  Natural 
Gas  Co. 

06-24-94 

C 

10,000 

N 

01-01-94 

Indef. 

ST94-5850 

Westar  Trans- 
mission Co. 

El  Paso  Natural 
Gas  Co. 

06-24-94 

C 

2,000 

N 

02-01-94 

Indef. 

ST94-5851 

Westar  Trans- 
mission Co. 

Northern  Natural 
Gas  Co. 

06-24-94 

C 

20,000 

N 

03-01-94 

Indel. 

■   I 
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ST94-6852 
ST94-5853 

ST94-5854 

ST94-5855 

ST94-5856 
ST94-5857 

ST94-5858 

ST94-5859 
ST94-5860 
ST94-5861 
ST94-5862 
ST94-5863 

ST94-5864 

ST94-5865 
ST94-5866 
ST94-5867 

ST94-5868 
ST94-5869 
ST94-5870 
St94-5871 
ST94-5872 
ST94-5873 
ST94-6874 

ST94-5875 
ST94-5876 
ST94-6877 
ST94-5878 
ST94-5879 
ST94-5880 
ST94-5881 
ST94-5882 


Transportation/ 
seiter 


Natural  Gas  P/L 
Co.  of  America. 

Noram  Gas 
Transmission 
Co. 

Noram  Gas 
Transmission 
Co. 

Colorado  inter- 
state Gas  Co. 

Colorado  Inter- 
state Gas  Co. 

Texas  Gas 
Transmission 
Corp. 

Texas  Gas 
Transmission 
Corp. 

CNG  Trans- 
mission Corp. 

CNG  Trans- 
mission Corp. 

Trunkline  Gas  Co 

Trunkline  Gas  Co 
Trunkline  Gas  Co 


Midwestern  Gas 
Transmission 
Co. 

Questar  Pipeline 
Co. 

Mississippi  River 
Trans.  Corp. 

Acadian  Gas 
Pipeline  Sys- 
tem. 

Valero  Trans- 
mission, L.P. 

Enogex  Inc. 

ONG  Trans- 
mission Co 

ONG  Trans- 
mission Co. 

ONG  Trans- 
mission Co. 

Tennessee  Gas 
Pipeline  Co. 

Midwestern  Gas 
Transmission 
Co. 

Tennessee  Gas 
Pipeline  Co. 

Transwestern 
Pipeline  Co. 

Transwestern 
Pipeline  Co. 

Transwestern 
Pipeline  Co. 

Transwestern 
Pipeline  Co. 

Trar»swestern 
Pipeline  Co. 

Trar>swestern 
Pipeline  Co. 

Trar^swestern 
Pipeline  Co. 


Recipient 


Consolidated 
Fuel  Corp. 

Noble  Gas  Mar- 
keting, Inc. 

Aptian  Energy 
Services. 

Thermo  Cogerv 
eration  Part., 
LP. 

U.S.  Gas  Trans- 
portation. Inc. 

NGC  Transpor- 
tation, Inc. 

Union  Oil  Com- 
pany of  Califor- 
nia. 

Transcontinental 
Gas  P/L  Corp. 

Cenergy,  Inc. 

Noble  Gas  Mar- 
keting, Inc. 

Noble  Gas  Mar- 
keting, Inc. 

Diamond  Shanv 
rock  Offshore 
Partners. 

H&NGas.  Ltd   . 


Bonneville  Fuels 
Marketing  Corp 

Sunbelt  Oil  Field 
Service,  Inc. 

ANR  Pipeline 
Co.,  et  al. 

Northern  Natural 

Gas  Co. 
Natural  Gas  P/L 

Co.  of  America 
Caprock  Pipeline 

Co. 
Natural  Gas  P/L 

Co.  of  Amenca. 
Noram  Energy 

Services. 
City  of  Sheffield  . 

Associated  Natu- 
ral Gas  Inc. 

Tarpon  Gas  Mar- 
keting, Ltd. 

Clayton  Williams 
Energy,  Inc. 

Enogex  Sen/ices 
Corp. 

Tristar  Gas  Mar- 
keting Co. 

Tristar  Marketing 
Co. 

Clayton  Williams 
Energy,  Inc. 

Enron  Gas  Mar- 
keting, Inc. 

U.S.  Gas  Trans- 
portation, Inc. 


Date  filed 


06-24-94 
06-24-94 

06-24-94 

I 

06-23-94 

06-23-94 
06-24-94 

06-24-94 

06-27-94 
06-27-94 
06-27-94 
06-27-94 
06-27-94 

I 

06-27-94 

06-27-94 
06-27-94 
06-27-94 

06-24-94 
(^2&-94 
06-27-94 
06-27-94 
06-27-94 
06-28-94 
06-26-94 

06-28-94 
06-28-94 
06-28-94 
06-28-94 
06-28-94 
06-28-94 
06-28-94 
06-28-94 


Part  284 
sut>part 


G-S 
G-S 

G-S 

G-S 

G-S 
G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 
G-S 
C 

C. 

C 

C 

C 

C 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 


Est.  max. 

daHy 
quantity^ 


1,000 
150,000 

50,000 

5,995 

1 7,652 
200,000 

70,000 

300,000 
30,000 

2,000 
10.000 

6.000 

12,157 

300 

5,000 

1 5.000 

10,000 
50.000 
50.000 
50.000 
20.000 
5.299 
20,000 

9,000 

2,030 

3,000 

80,000 

10,000 

1.240 

22,500 

20,000 


Aff.  Y/A/ 

N3 


Rate 
sch. 


Date  com- 
merced 


06-01-94 
06-01-94 

06-01-94 

06-14-94 


Projected  ter- 
minatk>n  date 


11-30-00 
Indef. 

Indef. 

Indef. 


06-1 5-S4 

Indef. 

06-16-94 

Indef. 

06-17-94 

Indef. 

05-31-^4 

07-31-94 

06-01-94 

Indef. 

06-01-94 

Indef. 

05-02-94 

Indef. 

06-03-94 

Indef. 

06-01-94 

Indef. 

06-1&-94 

09-30-94 

05-27-94 

Indef. 

06-14-94 

Indef.       ' 

05-28-94 

Indef. 

06-02-94 

Indef. 

06-09-94 

Indef. 

06-10-94 

Indef. 

05-27-94 

Indef. 

06-01-94 

Inde1. 

06-04-94 

Indef. 

06-06-94 

Indef. 

06-01-94 

06-30-04 

06-01-94 

06-30-94 

06-16-94 

06-30-94 

06-16-94 

06-30-94 

05-01-94 

05-31-94 

06-17-94 

06-30-94 

06-17-94 

06-30-94 
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ST94-5883 

Transw^tern 
Pipeline  Co. 

Bndge  Gas 
U.S.A. 

06-28-94 

G-S 

10.000 

N 

f 

0&-19-94 

06-21-94 

ST94-5884 

Transwestern 
Pipeline  Co 

Brooklyn  Inter- 
state Nat.  Gas 
Corp. 

06-28-94 

G-S 

2.096 

N 

F 

06-22-94 

06-30-94 

ST94-5885 

Transwestern 
Pipeline  Co 

Bridge  Gas 
U.S.A. 

06-23-94 

G-S 

10,000 

N 

F 

06-22-94 

06-24-94 

ST94-6886 

Transwestern 
Pipeline  Co. 

U.S.  Gas  Trans- 
portation, Inc. 

06-28-94 

G-S 

20.000 

N 

F 

06-22-94 

06-22-94 

ST94-5687 

Natural  Gas  P/L 
Co.  of  America. 

Noble  Gas  Mar- 
keting, Inc. 

06-2&-94 

G-S 

50.000 

N    ^ 

06-09-94 

Indef. 

ST94-5888 

Gasdel  Pipeline 
System  Inc. 

Hunt  Petroleum 
Corp. 

06-28-94 

G-S 

3,850 

N 

10-01-94 

Indef. 

ST94-5889 

Winnie  Pipeline 
Co. 

Florida  Gas 

Transmission 

Co. 
Noram  Energy 

06-28-94 

C 

100.000 

N 

05-06-94 

Indef. 

ST94-5890 

ONG  Trans- 

06-29-94 

C 

50,000 

N 

05-06-94 

Indef. 

mission  Co 

Services. 

ST94-5891 

ONG  Trans- 
mission Co 

Noram  Energy 
Sen/ices. 

06-29-94 

C 

50,000 

N 

1 

05-23-94 

Indef. 

ST94-5892 

ONG  Trans- 
mission Co. 

Natural  Gas  P/L 
Co.  of  America. 

06-29-94 

C 

50.000 

N 

05-05-94 

Indef. 

ST94-5893 

Algonquin  Gas 
Transmission 
Co. 

Souttiern  Califor- 

Boston Gas  Co  .. 

06-29-94 

G-S 

10,639 

N 

01-26-94 

Indef. 

ST94-5894 

Vastar  Gas  Mar- 

0&-29-94 

G-LT 

10,000 

N 

06-01-94 

06-03-94 

nia  Gas  Co. 

keting,  Inc. 

ST94-6895 

Southern  Califor- 
nia Gas  Co. 

Tristar  Gas  Mar- 
keting Co. 

06-29-94 

G-LT 

20,000 

N 

06-08-94 

06-11-94    ■ 

ST94-5896 

Northern  Illinois 
Gas  Co. 

ANR  Pfpeline 
Co.,  et  al. 

06-29-94 

G-HT 

10,000 

N 

06-01-94 

0&-30-94 

ST94-5897 

Northern  Illinois 
Gas  Co. 

ANR  Pipeline 
Co.,  et  al. 

06-29-94 

G-HT 

4,155 

N 

06-01-94 

06-30-94 

ST94-5898 

Norttiern  Illinois 
Gas  Co 

ANR  Pipeline 
Co.,  et  al. 

06-29-94 

G-HT 

10,000 

N 

06-01-94 

06-15-94 

ST94-6899 

Norttiern  Illinois 
Gas  Co. 

ANR  Pipeline 
Co.,  et  al. 

06-29-94 

G-HT 

50,000 

N 

05-01-94 

06-10-94 

ST94-5900 

Transok,  Inc  

ANR  Pipeline 
Co.,  et  al. 

06-29-94 

C 

60,000 

N 

06-01-94 

Indef. 

ST94-5901 

Delhi  Gas  Pipe- 
line Corp. 

ANR  Pipeline 
Co.,  ef  al. 

06-29-94 

C 

15.000 

N 

06-02-94 

Indef. 

ST94-5903 

Columbia  Gas 
Transmission 
Corp. 

Conoco,  Inc  

06-29-94 

G-S 

1.290 

N 

F 

06-01-94 

08-31-94 

ST94-5904 

Cotumbta  Gas 
Transmission 
Corp. 

Conoco,  Inc  

06-29-94 

G-S 

2.500 

N 

F 

06-01-94 

10-31-94 

ST94-5905 

K  N  Wattenberg 
Transmission 
LLC. 

Associcited  Natu- 
ral Gas,  Inc. 

06-30-94 

G-S 

10.000 

N 

1 

06-04-94 

Indef. 

ST94-5906 

Panhandle  East- 
ern Pipe  Line 
Co. 

Panhandle  East- 

Centana Gather- 
ing Co 

06-30-94 

G-S 

50.000 

N 

1 

06-01-94 

12-01-98 

ST94-5907 

Centana  Gather- 

06-30-94 

G-S 

50.000 

N 

1 

06-01-94 

12-01-98 

ern  Pipe  Line 
Go. 
Panhandle  East- 

ing  Co 

ST94-5908 

Mercado  Gas 

06-30-94 

G-S 

1,000 

N 

1 

06-31-94 

04-30-99 

em  Pipe  Line 

Se«v»ces 

Co 

ST94-6909 

Panhanrtie  East- 
em  Pipe  Line 
Co 

Enron  Gas  Maf- 
iteting,  inc 

06-30-94 

G-S 

10.000 

N 

F 

06-01-94 

11-30-94 

ST94-5910 

Panhandle  East- 
em  Pipe  Line 
Co. 

Panhandle  East- 

Coastal  Gas 
Marxeting  Co 

06-30-94 

G-S 

3,500 

N 

F 

06-01-94 

10-31-94 

ST94-5911 

Fri-Power  Fuels, 

0&-30-94 

G-S 

3.000 

N 

F 

06-01-94 

10-31-94 

em  Pipe  Line 

Inc 

Co. 

ST94-5912 

Panhandle  East- 
em  Pipe  Line 
Co 

»Afard  dan  Serv- 
ices, inc 

06-30-94 

G-S 

15.234 

N 

1 

06-01-94 

03-31-95 

43116 


I 

Federal  Register  /  Vol.  59,  No.  161  /  Monday,  August  22.  1994  /  Notices 


Docket  No.  ^ 

Transportation/ 
seller 
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Est.  max. 
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Aff.  y/a; 

N3 

Rate 
sch. 

Dateconv 
menced 

Projected  ter- 
minatrandate 

ST94-5913 

Pantiandle  East- 
em  Pipe  Une 
Co. 

Pantiandle  East- 

Semco Energy 
Services,  Inc. 

06-30-94 

G-S 

12.000 

N 

F 

06-01-94 

07-31-94 

ST94-5914 

Centana  Gather- 

06-30-94 

G-S 

60,000 

N 

1 

06-01-94 

05-31-99 

ern  Pipe  Line 

ing  Co. 

Co. 

ST94-5915 

Norttiern  Natural 
Gas  Co. 

GPM  Gas  Corp  .. 

06-30-94 

G-S 

10,000 

N 

F 

06-01-94 

06-30-94 

ST94-5916 

Norttiern  Natural 
Gas  Co. 

Midland  Market- 
ing Corp. 

06-30-94 

G-S 

15,000 

N 

1 

06-01-94 

Indef., 

ST94-5917 

Ndrttiem  Natural 
Gas  Co. 

NGC  Transpor- 
tation, Inc. 

06-30-94 

G-S 

4,058 

N 

F 

0&-01-94 

06-30-94 

ST94-5918 

Northern  Natural 
Gas  Co. 

Western  Gas 
Marketing,  Inc. 

06-30-94 

G-S 

5,096 

N 

F 

06-01-S4 

06-30-94 

ST94-5919 

Iroquois  Gas 
Transmission 
System. 

Tristar  Gas  Co  ... 

06-30-94 

G-S 

90,000 

N 

1 

06-15-94 

Indef. 

ST94-5920 

Columbia  Gas 
Transmission 
Corp. 

Indeck  Clean 
Limited  Part- 
nership. 

06-30-94 

G-S 

N/A 

N 

N/A 

06-20-94 

Indef. 

ST94-5921 

Texas  Eastern 
Transmission 
Corp. 

Arkla-Beet>e  & 
Cal50t  AR. 

06-30-94 

G^S 

5,987 

N 

F 

06-01-94 

10-31-12 

ST94-6922 

El  Paso  Natural 
Gas  Co. 

NGC  Transpor- 
tation, Inc. 

Ofr-30-94 

G-S 

103,000 

N 

06-16-94 

Indef. 

ST94-5923 

El  Paso  Natural 
Gas  Co. 

Hadson  Gas 
Systems,  Inc. 

06-30-94 

G-S 

25,000 

N 

06-01-94 

Indef. 

ST94-5924 

Valero  Trans- 
mission, LP. 

El  Paso  Natural 
Gas  Co. 

06-30-94 

C 

10,000 

N 

06-01-94 

Indef. 

ST94-5925 

Valero  Trans- 
mission, LP. 

Tennessee  Gas 
Pipeline  Co. 

06-30-94 

C 

2,900 

N 

06-01^4 

Indef.     ' 

ST94-5926 

Valero  Trans- 
mission, LP. 

Natural  Gas  P/L 
Co.  of  America. 

06-30-94 

C 

40.000 

N 

06-01-94 

Indef. 

ST94-5927 

Valero  Trans-    - 
mission,  LP. 

El  Paso  Natural 
Gas  Co. 

06-30-94 

C 

10,000 

N 

06-01-94 

Indef. 

ST94-5928 

Valero  Trans- 
mission, LP. 

Trunkllne  Gas  Co 

06-30-94 

C 

30,000 

N 

06-01-94 

Indef. 

ST94^5929 

Natural  Gas  P/L 
Co.  of  America. 

Industrial  Energy 
Applications, 
Inc. 

Industrial  Energy 

06-30-94 

G-S 

'2,500 

N 

F 

06-01-94 

05-31-95 

ST94-5930 

Natural  Gas  P/L 

06-30-94 

G-S 

3,148 

N 

F 

06-01-94 

10-31-97 

Co.  ot  America. 

Applications, 
Inc. 
Enron  Gas  Mar- 

ST94-5931 

Natural  Gas  P/L 

06-30-94 

G-S 

20,000 

N 

F 

06-01-94 

03-31-95 

Co.  ot  America 

keting,  Inc. 

ST94-5932 

Ctiannei  Indus- 

Eastex Hydro- 

06-30-94 

G-l 

25,000 

N 

1 

06-01-94 

Indef. 

tries  Gas  Co. 

cartons,  Inc. 

1  Mn»ir«  n1  fn 

>Mn*I<%H    *kM*    £ 

. 

. 

,■^^^  «.  uaiKKiwiuiK,  WC9  ■  lui  »,mR,«iuie  «i  oBiefmifHiion  mai  niings  comply  witn  commission  regulations  in  accordance  wrth  order  no  436 
(finalmleandnoticerequestngsupplementalcomments.  50  FR  42,372,  10/10/86).  ««  ^c  wm  wuw  iw.  hoo 

I  f  Sif™'®**  maximum  daily  volumes  includes  volumes  reported  by  the  filing  company  in  MMBTU,  MCF  and  DT. 
-Mn'^!^*^  °'  '®P°^"9  company  to  entities  involved  in  the  transaction.  A  '"^Y"  indkates  affiliation,  and  "A"  Indrcates  marketing  affiliation  and  a 
N  indK^ates  no  affiliation.  ■* 


iPR  Doc.  94-20480  Filed  8-19-94;  8:45  am) 

BH.UNO  COOE  6717-4M-P 

[Docket  No.  CP94-702-000,  et  at.] 

Texas  Gas  Transmission  Corp,  et  al.; 
Natural  Gas  Certificate  Filings 

August  11,1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission 

[Docket  No.  CP94-702-0001 

Take  notice  that  on  August  8, 1994, 
Texas  Gas  Transmi.ssion  Corporation 


I 


(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP94-702-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.211)  for 
authorization  to  add  a  new  delivery 
point  in  Grant  Parish.  Louisiana,  under 
Texas  Gas's  blanket  certificate  issued  in 
Docket  No.  CP82-407-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 


Texas  Gas  currently  transports  gas  foi- 
delivery  to  Farmland  Industries,  Inc. 
(Farmland)  at  a  meter  located  on  Texas  - 
Gas's  Bastrop— Eunice  pipeline  system 
in  Grant  Parish,  Louisiana 
(Wintershall— Farmland  Meter).  Such 
meter  was  installed  and  is  being 
operated  under  the  authority  of  Section 
311  of  the  Natural  Gas  Policy  Act 
(Section  311)  and  Section  284.3(c)  of  the 
Commission's  Regulations.  Texas  Gas 
states  that  Farmland  has  recently 
indicated  a  need  for  greater  flexibility  in 
the  services  that  can  be  provided  at  this 
delivery  point  on  Texas  Gas's  system.  In 
particular.  Farmland  would  like  to  be 
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able  to  receive  at  the  Wintershall — 
Farmland  Meter  gas  transported  not 
only  pursuant  to  Section  311,  but  also 
pursuant  to  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000.  By  this  filing.  Texas  Gas  is 
requesting  authorization  to  change  the 
status  of  this  dehvery  point  in  order  to 
be  able  to  transport  and  deliver  gas  on 
a  jurisdictional  basis. 

Texas  Gas  states  that  the  quantity  of 
gas  to  be  dehvered  through  this  meter 
will  vary;  however,  the  design  capacity 
of  the  Wintershall — Farmland  Meter  is 
approximately  78,200  Mcf  per  day 
under  normal  operating  conditions. 

Texas  Gas  states  that  this  proposal 
will  have  no  impact  on  its  peak  day  and 
annua!  deliveries  as  the  addition  of  this 
point  as  a  jurisdictional  delivery  station 
will  not  increase  or  decrease  Texas 
Gas's  main  line  capacity. 

Comment  date:  September  26, 1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

2.  NorAm  Gas  Transmission  Company 

(Docket  No.  CP94-706-000] 

Take  notice  that  on  August  8, 1994, 
NorAm  Gas  Transmission  Company 
(NGT).  1600  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
706-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
certain  facilities  in  Louisiana  and 
Oklahoma  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  et  al.,  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NGT  proposes  to  abandon  in  place:  1) 
Line  632  having  30.071  feet  of  2  to  6- 
inch  pipe  located  in  Pontotoc  County. 
Oklahoma;  2)  Line  632-12  having  4.421 
feet  of  2-inch  pipe  located  in  Pontotoc 
County.  Oklahoma;  and  3)  a  segment  of 
Line  634  having  18,648  feet  of  2  to  6- 
inch  pipe  located  in  Pontotoc  County, 
Oklahoma.  All  lines  are  operated  at  low 
pressure  to  provide  service  to  rural 
domestic  customers  of  ARKLA.  a 
division  of  NorAm  Energy  Corporation 
(formerly  Arkansas  Louisiana  Gas 
Company)  and  ARKLA *s  Ada 
Townborder  Station  No.  2.  NGT  says 
that  these  lines  are  old,  deteriorated, 
and  are  no  longer  necessary  for  the 
delivery  of  gas  to  ARKLA.  NGT 
proposes  to  transfer,  by  sale,  minor 
segments  of  these  lines  to  ARKLA.  No 
customers  or  service  will  be  abandoned 
as  a  result  of  the  abandonment  of  these 
facilities. 


Comment  date:  September  26. 1994. 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 

IDockf-t  .No.  a'94-70&-OOOl 

Take  notice  that  on  August  9, 1994. 
Northern- Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000.  filed  in 
Docket  No.  CP94-708-O00  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  and  to  upgrade  an 
existing  deliver)'  point  to  accommodate 
increased  natural  gas  deliveries  to 
Madison  Gas  and  Electric  Company 
(MG&E)  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CPf 
401-000  pursuant  to  Section  7  of  I 
Natural  Gas  Act.  all  as  more  fuUy/§et 
forth  in  the  request  that  is  on  file^vith 
the  Commission  and  open  to  pnblic 
inspection. 

Northern  proposes  to  construct  and 
operate  a  new  delivery  point,  the 
Readstown  #1  town  border  station 
(TBS),  in  Vernon  County.  Wisconsin,  to 
ser\-e  the  communities  of  Readstown. 
Soldiers  Grove.  Gays  Mills,  Bell  Center, 
and  Mount  Sterling  (communities  that 
do  not  currently  have  natural  gas 
service)  and  to  upgrade  the  existing 
Elroy  #1  town  border  station  in  Juneau 
County,  Wisconsin,  to  accommodate 
increased  natural  gas  deliveries  to  serve 
the  communities  of  Wilton  and 
Norwalk.  Northern  explains  that  MG&E 
has  requested  the  installation  and 
upgrade  of  the  delivery  points  due  to 
the  expansion  of  its  distribution  system 
into  new  areas.  Northern  estimates  that 
the  total  cost  would  be  S138,000. 

Northern  estimates  that  the  peak  day 
and  annual  deliveries  of  gas  at  the 
Readstown  TBS  would  be  1,461  and 
150.000  MMBtu.  respectively. 
Furthermore,  Northern  estimates  that 
the  peak  day  and  annual  deliveries  at 
the  Elroy  TBS  would  increase  from  889 
to  2,250  MMBtu  and  from  100.000  to 
300.000  MMBtu.  respectively.  Northern 
states  that  the  end-users  would  be 
residential,  commercial,  and  industrial 
customers.  Northern  advises  that  the 
increased  ser\'ice  would  be  provided 
under  currently  effective  transportation 
service  agreements. 

Comment  date:  September  26, 1994. 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company 

(Docket  No.  CP94-710-0001 

Take  notice  that  on  August  10. 1994, 
Northern  Natural  Gas  Company 


(Northern).  P.O.  Box  1188.  Houston. 
Texas  77251-1188.  filed  in  Docket  No. 
CP94-710-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  a  town  border  station  and 
appurtenant  facilities  to  provide  natural 
gas  deliveries  to  Superior  Water.  Light 
and  Power  Company  (SWL&P).  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-401-000.  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  construct  and 
operate  a  town  border  station  and 
appurtenant  facilities  in  Douglas 
County.  Wisconsin  to  accommodate 
increased  natural  gas  deliveries  to 
SWL&P  for  redeliver}'  at  Hawthorne. 
Wisconsin  for  commercial  and 
residential  end  use.  Northern  indicates 
that  it  would  deliver  800  Mcf  on  a  peak 
day  and  160,000  Mcf  annually  through 
the  new  town  border  station.  Northern 
estimates  that  the  facilities  would  cost 
$130,000.  and  indicates  that  the 
facilities  would  be  financed  in 
accordance  with  the  terms  and 
conditions  set  forth  in  Northern's  FERC 
Gas  Tariff.  Fifth  Revised  Volume  No.  1. 

Northern  states  that  the  total  volumes 
to  be  delivered  to  SWL&P  after  this 
request  do  not  exceed  the  total  volumes 
authorized  prior  to  this  request. 
Northern  also  states  that  it  has  sufficient 
system  deliveiy  fiexibility  to 
accomplish  these  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers.  It  is  also  stated  that 
Northern's  tariff  does  not  prohibit  the 
addition  of  new  deliven,'  taps. 

Comment  date:  September  26. 1994. 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  interi'ention  and  pursuant  to 
§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deem.ed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-20483  Filed  8-19-94;  8:45  ami 

BILLING  CODE  «717-01-P 


[Docket  No.  RP92-237-01 4] 

Alabama-Tennessee  Natural  Gas  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  16. 1994. 

Take  notice  that  on  August  10, 1994, 
Alabama-Tennessee  Natiu-al  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheet,  with 
a  proposed  effective  date  of  September 
1, 1994: 

Sub.  Fifth  Revised  Sheet  No.  4 

On  August  9, 1994,  pursuant  to  the 
settlement  approved  by  the  Commission 
in  its  December  30, 1993,  Letter  Order 
in  this  proceeding,  Alabama-Tennessee 
filed  a  tariff  sheet  which  inadvertently 
coutained  an  incorrect  elective  date  of 
October  1, 1994.  Consistent  with  the 
intent  of  Alabama-Tennessee's  August 
9,  filing  Alabama-Tennessee's  revised 
tariff  sheet  filed  herein  contains  the 
proper  effective  date  of  September  1, 
1994. 

Alabama-Tennessee  has  requested 
such  waiver  of  the  Commission's 
regulations  as  may  be  necessary  to 
accept  and  approve  its  filing  as 
proposed. 

Alabama-Tennessee  states  that  copies 
of  its  filing  were  served  upon  the 
Company's  jurisdictional  customers  and 
interested  public  bodies  as  well  as  all 
the  parties  shown  on  the  Commission's 
official  service  list  established  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  August  23. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-20493  Filed  8-19-94;  8-15  am) 

BILUNG  CODE  C717-01^ 


[Docket  No.  RP94-362-000] 

Black  Martin  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  16.  1994. 

Take  notice  that  on  August  12, 1994, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 
part  of  Black  Marlin's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheets,  proposed  to  be 
effective  September  1, 1994: 

First  Revised  Sheet  No.  314 

Black  Marlin  states  that  in 
conjunction  v/ith  its  implementation  of 
Order  636  and  in  compliance  with  the 
Commission's  order  dated  October  14, 
1993,  in  Docket  No.  RS92-56-002, 
Black  Marlin  filed  its  form  of  Electronic 
Builetiri  Board  Subscriber  Agreement 
(Subscriber  Agreement)  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  Paragraph  3  of  the 
Subscriber  Agreement  provides  that 
EBB  Customers  will  reimburse  Black 
Marlin  $135.61  plus  appHcable  taxes  for 
licensirig  charges  Black  Marlin  incurs  to 
provide  service.  The  licensing  fees 
incurred  by  Black  Marlin  for  new 
customers  have  risen  to  $157.42  plus 
applicable  taxes  and  will  continue  to 
change  periodically. 

Black  Marlin  states  that  it  is  filing 
herein  to  remove  the  fixed  dollar 
amount  from  the  form  of  Subscriber 
Agreement  in  its  tariff.  Black  Marlin 
.states  that  it  will  continue  to  charge  new 
EBB  Customers  only  the  actual  charges 
incurred  by  Black  Marlin  on  their 
behalf,  with  no  administrative  or 
handling  fees  or  other  forms  of 
consideration.  The  change  proposed 
herein  will  eliminate  the  need  for  a 
tariff  filing  each  time  the  licensing  fees 
are  changed. 

Black  Marlin  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations,  and  orders  as 
may  be  necessary,  specifically  (but  not 
limited  to)  Section  154.22  of  the 
Commission's  Regulations,  so  as  to 
permit  the  tariff  sheets  submitted 
herewith  to  become  effective  September 
fl.  1994. 

Black  Marlin  further  states  that  copies 
of  the  filing  have  been  mailed  to  each 
of  its  customers  affected  by  this  filing 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  interrene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
DC.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on. or  before  August  23, 1994. 


Protests  will  be  consideried  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  tcScen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  p>erson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing. are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  public 
reference  roorn. 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  94-20489  Filed  8-19-94;  8:45  am] 

BILLING  CODE  6717-01-M 

[Docket  No.  RP94-361-000] 

Black  Martin  Pipeline  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

August  16,  1994. 

Take  notice  that  on  August  12, 1994, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 
part  of  Black  Mariin's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheets,  proposed  to  be 
effective  September  1, 1994: 

Second  Revised  Sheet  No.  212 
Second  Revised  Sheet  No.  213 

Black  Marlin  states  that  in  Order  No. 
636,  et  seq.  the  Commission  permitted 
pipelines  to  allocate  capacity  on  the 
basis  of  economic  value  to  shippers 
rather  than  on  a  first-come,  first-served 
basis  which  had  been  estal)lisbed  as  the 
standard  under  Order  No.  436.  Virtually 
all  pipelines  now  schedule  and  curtail 
interruptible  capacity  based  on  the 
price,  or  rate,  being  paid  for  such 
capacity  with  a  pro  rata  allocation,  if 
necessary,  among  shippers  paying  the 
same  price. 

,  Although  Black  Marlin  is  not  a 
capacity  constrained  pipeline  and 
scheduling  and  curtailment  priorities 
have  not  been  issues  in  the  Black  Marlin 
proceedings.  Black  Marlin  states  that  it 
is  filing  herein  to  change  and  clarify  the 
operation  of  the  scheduling  and 
curtailment  provisions  of  its  tariff.  The 
currently  effective  Section  9, 
Scheduling  and  Curtailment,  of  the 
General  Terms  and  Conditions  (GTC)  of 
Black  Marlin's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  provides  that 
scheduling  and  curtailment  will  be 
based  on  the  rate  being  paid  for  capacity 
within  each  scheduling  aiid  curtailment 
category.  However,  this  Section  also 
retains  lan'guage  regarding  the  first- 
come,  first-served  basis  and  priority 
dates  which  were  originally  established 
pursuant  to  Order  No.  436. 

Black  Marlin  states  that  it  is  filing 
herein  to  eliminate  language  regarding 
the  first-come,  first-served  methodology 
and  priority  dates  so  that  it  is  clear  that 
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scheduling  and  curtailment,  within  each 
scheduling  and/or  curtailment  category, 
on  Black  Marlin  is  done  by  price,  and 
pro  rata  at  each  price  level. 

Black  Mariin  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations,  and  orders  as 
may  be  necessary,  specifically  (but  not 
limited  to)  Section  154.22  of  the 
Commission's  Regulations,  so  as  to 
permit  the  tariff  sheets  submitted 
herewith  to  become  effective  September 
1.1994. 

Black  Marlin  further  states  that  copies 
of  the  filing  have  been  mailed  to  each 
of  its  customers  affected  by  this  filing 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Ail  such  motions  or  protests  should  be 
."iled  on  or  before  August  23, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  Ic  .  .d^e  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspwtion  in  the  public 
reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-20492  Filed  8-19-94;  8:45  am) 

BtLLING  CODE  6717-01-M 


[Docket  No.  RPd4-1 62-000] 

High  Island  Offshore  System;  Notice  of 
Informal  Settlement  Conference 

August  16.  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  August  23,  1994,  at 
10:00  a.m.,  at  the  offices  of  the  Federal 
Eiierf^v  Keguii  'ory  Commission,  810 
First  Street,  N  E.,  Washington.  DC,  for 
the  purposes  of  exploring  the  possible 
settlement  of  the  referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.10^(t;)  ornnv  participant,  .is  defined 
in  18  CFR  385.102(1))  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
ret:eive  interveiior  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 


For  additional  information,  contact 
Kathleen  Dias  at  (202)  208-0524  or  Anja 
Clark  at  (202)208-2034. 
Lots  D.  Cashell. 

Secretary. 

[FR  Doc.  94-20491  Filed  8-19-94;  8;45  am) 

BILUNG  CODE  S717-01-M 

[Docket  No.  ER94-1 426-000] 

Madison  Gas  and  Electric  Co.;  Notice 
of  Filing 

August  16.  1994 

Take  notice  that  on  August  11,  1994, 
Madison  Gas  and  Electric  Company 
(MCE)  tendered  for  filing  with  the 
Federal  Energy  Regulator)'  Commission 
revisions  to  its  Power  Sales  Tariff.  MGE 
respectfully  requests  an  effective  date  of 
September  1, 1994. 

MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  the  Public  Service 
Commission  of  Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator^'  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  prote.sts  should  be  filed  on 
or  before  August  29,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intenene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  D(K  94-20487  Filed  8-19-94;  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  No.  ER94-1 448-000] 

Northeast  Empire  L.P.  #2;  Notice  of 
Filing 

August  16. 1994. 

Take  notice  that  on  August  9.  1994. 
Northeast  Empire  L.P.  #2  tendered  for 
filing  an  amendment  to  its  July  6,  1994, 
filing  in  the  above-referenced  do<:ket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  rruceuure  (IH  C"  'S5.211 
and  18  CFR  385.214).  All  su(  h  motions 


or  protests  should  be  filed  on  or  before 
August  29, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part.y 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Comm.ission  and  are  available  for  public 
in.->pection. 
Lois  D.  Cashell, 
Secretary 

[FR  Doc.  94-20496  Filod  8-19-94;  8  45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  ES94-34-000] 

Pennsylvania  Power  &  Light  Co.; 
Notice  of  Application 

August  16.  1994. 

Take  notice  that  on  August  11.  1994, 
Pennsylvania  Power  &  Light  Company 
filed  an  application  under  §  204  of  the 
Federal  Power  Act  seeking  authority  to 
issue  up  to  S500  million  of  unsecured 
promisson,-  notes  and  other  evidences  of 
unsecured  indebtedness,  maturity  in 
less  than  one  year  from  the  date  of 
issuance. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen.e  to  make  the 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
i>(."<  retur\ 
(FR  Doi    M4-J04"i  I  iliii  8-l'»-94.  8.45  .imj 

BILLING  CODE  6717-01-M 


[Docket  No.  PR94-1 6-000] 

Southern  California  Gas  Co.,  Notice 
Postponing  Technical  Conference 

Ai;-us1  !6,  iyM4 

Take  noti(;e  that  the  tK.hnical 
cunfertMicc  si  hcduled  for  Tliursdav, 
Stjptcmlu T  1.  1'194,  by  ;>.  notice  issue<l 
August  '■>.  l')<>4.  in  the  ahove-captioned 
proceeding;,  has  been  postponed  until 
Tuesday.  SeptenilHT  13.  1W4  The 
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conference  will  convene  at  10:00  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N.E.. 
Washington,  D.C.  20426.  The  date  of  the 
conference  has  been  revised  due  to  a 
scheduling  conflict. 

All  interested  persons  and  Staff  are 
permitted  to  attend  the  conference. 
Lois  D.  Casbell, 
Secretary. 

IFR  Doc.  94-20494  Filed  8-19-94;  8:45  ami 
BiLUNO  cooE  erir-oi-ir 


[Docket  Nos.  TM94-4-17-003  and  TM94-.6- 
17-001] 

Texas  Eastern  Transmission 
Corporation;  Compliance  Filing 

August  16.  1994. 

Take  notice  that  on  August  12, 1994, 
Texas  ELstem  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing 
additional  information  required  by  the 
Commission  in  its  July  29,  1994.  orders 
in  Docket  No.  TM94-4-17-O01  and 
Docket  No.  TM94-5-1 7-000,  which 
consist  of  Texas  Eastern's  February  1, 
1994,  and  August  1, 1994,  Electric 
Power  Cost  tracker  filings,  respectively. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and  current 
interruptible  shippers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426,  in  accordance  with 
§  385.211  of  the  Commis.sion's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  August  23, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,*but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  a  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  O.  Cashell, 
Secretary. 

IFR  Dot.  94-20488  Filed  8-l«»-94;  8:45  am) 
BILUNG  COOE  e717-01-M 


[Docket  No.  RP94-302-001] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
TariM 

August  16. 1994. 

Take  notice  that  on  August  i:^.  IW)A. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  js  pari  of 
its  FERC  Gas  Tariff,  First  Ri:vis.d 


Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
August  1,  1994: 

Substitute  Original  Sheet  No.  231A 
Substitute  Original  Sheet  No.  231B 
Substitute  Original  Sheet  No.  231C 

Texas  Gas  that  the  tariff  sheets  are 
being  filed  to  comply  with  a 
Commission  Order  issued  on  July  29, 
1994.  The  Order  Accepted  Tariff  Sheets 
Subject  to  Conditions,  which 
established  provisions  for  final 
resolution  of  pre-Order  No.  636 
historical  imbalances  on  the  Texas  Gas 
system.  Texas  Gas  further  states  that  the 
instant  filing  is  made  to  modify  the  tariff 
sheets  as  directed  by  the  Commission's 
Order. 

Taxas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  mailed  to  Texas 
Gas'  affected  customers,  interested  state 
commissions,  and  those  names 
appearing  on  the  service  li:.t  in  Docket 
No.  RF94-302-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  .such  protests  should  be  filed  on  or 
before  August  23. 1994.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  w  th  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-20490  Filed  tt-19-94.;  8:45  ami 

BILLINS  CODE  6717-01-M 


[DocMet  No.  CP94-71 4-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notiae  of  Application 

August  16.  1994. 

Take  notice  that  on  August  15,  1994, 
Transc  ontinental  Gas  Pipe  Line 
Corr  oration  (Transco),  P.O.  Box  1396, 
Hcuston,  Texas  77251-1396,  filed  in 
Docket  No.  CP94-7 14-000  an 
application  pursuant  to  Sections  7(c) 
and  7(b)  of  the  Natural  Gas  Act  for  (1) 
a  certificate  of  public  convenience  and 
necessity  authorizing  certain  river 
crossings,  and  (2)  an  order  permitting 
and  approving  the  abandonment  of 
I'xisling  facilities  at  the  same  location, 
all  UN  more  fully  set  forth  in  the 
npi'liCation  which  is  on  filu  with  the 
Ciominission  ami  open  to  public 
insptHtion. 


Transco  states  that  it  has  three 
pipelines  which  cross  the  Amite  River 
in  Louisiana:  (1)  30-inch  diameter  Main 
Line  A,  (2)  36-inch  diameter  Main  Line 
B  and  (3)  36-inch  Maine  Line  C.  Transco 
states  that  all  gas  produced  onshore  and 
offshore  Texas  and  Louisiana  which 
flows  through  Transco's  system  to 
Transco's  markets  in  the  deep  south, 
atlantic  seaboard  and  eastern  markets 
flows  through  the  Amite  River  crossing 
(with  the  exception  of  the  gas  attached 
to  Transco's  mainline  by  way  of  the 
Southeast  Louisiana  Gathering  System, 
which  interconnects  with  Transco's 
mainline  at  Compressor  Station  No.  65, 
located  approximately  11  miles  north  of 
the  Amite  River). 

Transco  states  that  because  of  river 
scouring,  bank  washing  and  channel 
meander/realignment.  Main  Line  A  is 
exposed.  It  is  indicated  that  Line  A  has 
been  taken  out  of  service  because 
Transco  is  concerned  that  a  significant 
flood  event  could  occur  and  rupture  the 
line.  It  is  also  indicated  that  Main  Lines 
B  and  C  are  not  yet  exposed,  but 
Transco  is  concerned  that  they  would 
become  exposed  because  the  river  is 
realigning  in  a  southward  direction. 

Tran.sco  states  that  it  cannot  perform 
these  replacements  pursuant  to  Section 
2.55(b)  of  the  Commission's  Regulations 
because  of  the  Commission's  recent 
clarification  of  Section  2.55(b)  in  the 
order  issued  on  May  12, 1994,  in  Arkia 
Energy  Resources  Company.  Docket  No, 
CP91-2069-000  (67  FERC  ?  61.173), 
involving  the  issue  of  replacements 
outside  of  existing  right-of-way.  Transco 
states  that  it  is  imperative  that  it 
complete  the  new  crossings  in  time  to 
provide  service  during  the  upcoming 
winter  heating  season. 

Transco  states  that  it  proposes  to 
install  approximately  2,700  feet  of  new 
36-inch  diameter  Main  Line  B  by 
horizontal  directional  drilling  under  the 
Amite  River,  at  the  location  of  its 
existing  pipeline  crossing  of  the  Amite 
River.  Transco  indicates  that 
directionally  drilled  pipeline  are  more 
secure  than  the  older  pipelines  which 
were  installed  by  way  of  trenching  the 
river  bed.  It  is  stated  that  approximately 
225  feet  of  36-inch  diameter  pipe  would 
be  conventionally  installed  from  the 
entrance  of  the  bore  on  the  east  side  of 
the  river  and  tied  in  to  existing  Main 
Lines  A  and  B  by  means  of  a  new 
manifold.  It  is  also  indicated  that 
approximately  225  feet  Of  36-inch 
diameter  pipe  would  be  conventionally 
installed  from  the  exit  of  the  bore  on  the 
west  bank  of  the  river  and  tied  into 
existing  Main  Lines  A  and  B  by  means 
of  a  new  manifold. 

Transco  states  that  it  also  proposes  to 
in.stall  approximately  2,700  feet  of  nevr 
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36-inch  diameter  Main  Line  C  by 
horizontal  directional  drilling  under  the 
Amite  River.  It  is  indicated  that 
approximately  225  feet  of  36- inch 
diameter  pipe  will  be  conventionally 
installed  from  the  entrance  of  the  bore 
on  the  east  side  of  the  river  and  tied  into 
existing  Main  Line  Lines  A,  B,  and  C  by 
means  of  the  manifold  mentioned 
above.  It  is  also  stated  that 
approximately  225  feet  of  36-inch 
diameter  pipe  would  be  conventionally 
installed  from  the  exit  of  the  bore  on  the 
west  side  of  the  river  and  tied  into  Main 
Lines  A.  B.  and  C  by  means  of  the 
manifold  mentioned  above. 

Transco  states  that  proposed 
replacements  would  restore  the  long- 
term  integrity  of  Transco's  transmission 
system  at  the  Amite  River  crossings.  It 
is  stated  that  system  capacity  across  the 
Amite  River  after  installation  of  the  two 
new  river  crossings  would  be  2,361,000 
Mcf  per  day  compared  with  a  current 
capacity  of  2.369.000  Mcf  per  day. 
Transco  states  that  the  three  existing 
pipelines  would  be  retired  and 
removed.  Transco  estimates  the  cost  of 
installing  both  new  lines  at 
approximately  $6,000,000.  to  be 
financed  initially  through  short-term 
loans  and  funds  on  hand,  with 
permanent  financing  to  be  undertaken  at 
a  later  date.  Transco  estimates  the  cost 
of  the  removal  work  at  $280,000. 

Transco  states  that  issuance  of  a 
certificate  and  construction  clearance  by 
September  15, 1994,  is  justified  for  three 
reasons:  (1)  The  need  for  security  of  gas 
service  during  the  upcoming  winter 
heating  season,  (2)  historically,  during 
the  months  of  August  and  September,  it 
is  expected  that  the  Amite  River 
floodplain  would  be  dryer  than  at  any 
time  of  the  year,  and  thus  provide  the 
most  favorable  conditions  for  the 
contractor's  equipment,  and  (3)  the  de 
minimis  impact  on  the  envirormient  of 
the  crossing  project. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
31. 1994,  file  with  the  Federal  Energy 
Regulatory  Commission  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  for 
abandonment  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-20486  Filed  ft-19-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6053-0] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  September  21,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR.  contact  Sandy  Farmer  at 
EPA  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Data  Acquisition  for  the 
Registration  of  Pesticide  Products  (EPA 
ICR  No.:  1503.02).  This  is  a  request  for 
extension  of  the  expiration  date  of  a 
currently  approved  collection. 


Abstract:  Under  section  3(c)(2)(B)  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  pesticide 
registrants  are  required  to  report  to  EPA 
and  keep  records  of  data  from  studies 
relative  to  the  pesticides  which  are 
currently  registered  under  FIFRA. 
Registrants,  upon  request,  must  submit 
to  EPA  reports  of  additional  data 
necessary  to  maintain  a  current 
registration  of  pesticides.  The  Agency 
uses  the  information  to  assess  whether 
the  subject  pesticide  causes  an 
unreasonable  adverse  effect  on  human 
health  and  the  environment  and  to 
determine  whether  to  maintain  the 
registration. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  6,927  hours  per 
response  for  reporting,  and  3  hours  per 
recordkeeper  annually.  This  estimate 
includes  the  time  needed  to  review 
instructions,  gather  the  data  needed, 
and  review  the  collection  of 
information. 

Respondents:  Pesticide  Registrants. 

Estimated  No.  of  Respondents:  30. 

Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  208,898  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW.. 

Washington.  DC  20460. 
and 
Matthew  Mitchell,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulator>'  Affairs, 

725  17th  Street,  NW.,  Washington.  DC 

20503. 

Dated:  August  16. 1994. 
Paul  Lapsley, 

Director,  Regulatory  Management  Di\ision.   ■ 
IFR  Doc.  94-20550  Filed  8-19-94;  8:45  am] 
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[FRL-6040-6] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
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ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

cost  and  burden. 

DATES:  Comments  must  be  submitted  on 

or  before  September  21, 1994. 

FOR  FURTHER  MF0RMAT10M  CONTACT:  For 

further  information  or  to  obtain  a  copy 

of  this  ICR  contact  Sandy  Parmer  at 

EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  the  Administrator 

Title:  Information  Collection  Request 
(ICR)  for  Customer  Satisfaction  Surveys 
(EPA  ICR  No.  1711.01). 

Abstract:  This  is  a  new  information 
collection  request  seeking  generic 
clearanLe  for  EPA  customer  surveys,  in 
accordance  with  the  objectives  of 
Executive  Order  (E.O.)  12862  "Setting 
Customer  Standards"  (September  11, 
1993).  The  E.O.  states  that  "...Federal 
agencies  shall  take  steps  to  survey  their 
customers  for  the  purposes  of 
determining  the  kind  and  quality  of 
services  they  want  and  measure  the 
level  of  satisfaction  with  existing 
services."  A  subsequent  0MB 
memorandum  to  Federal  agencies 
(September  29, 1993)  encourages 
agencies  to  seek  generic  clearance 
through  0MB  for  information  collection 
activities  associated  with  customer 
surveys.  This  ICR  fulfills  the  EPA's 
obligations  under  the  E.O.  by  providing 
an  efficient,  expedited  clearance  process 
within  the  EPA  for  customer  surveys. 

EPA  services  (such  as  hotlines, 
information  clearinghouses,  public 
affairs  offices)  conducting  customer 
service  surveys  may  request  their 
customers  to  provide:  (Dldentifiralion 
information;  and  (2)  opinion 
information  related  to  the  quality, 
timeliness  and  value  of  their  service. 
The  EPA  may  gather  this  information 
through  mail  or  telephone 
questionnaires,  or  through  focus 
interviews  with  selected  customers.  In 
addition,  EPA  programs  that  provide 
materials  (software,  guidance 
documents,  manuals,  brochures)  to  the 
public  may  seek  customer  feedback 
through  short  self-addressed  customer 
feedback  forms  on  distributed  materials. 

The  information  will  be  used  by  the 
EPA  to  establish  a  baseline  of 
information  for  developing  strategies  to 
improve  Agency  services,  and  as  a 
yardstick  for  measuring  the  success  of 
these  strategies  over  time. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  minutes  for 
mail  surveys,  10  minutes  for  customer 
feedback  forms,  15  minutes  for 
telephone  surveys,  and  2  hours  for  focus 
sessions,  for  an  average  burden  of  15 


minutts  {>er  response  including  time  for 
revievwng  instructions,  gathering  and 
compiling  the  information,  and 
completing  and  reviewing  the  response. 

Respondents:  Individuals  or  entities 
that  are  directly  served  by  EPA  service 
organisations. 

Estimated  Number  of  Respondents: 

65,76& 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Fre^ency  of  Collection:  One  time. 

Estimated  Total  Annual  Burden  on 
Respondents:  16,430  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington,  IX)  20460. 
and 

Timothy  Hunt,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NVV.,  Washington.  DC  20503. 

Dated:  August  16. 1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
[FR  Doc  94-20554  Filed  8-19-94;  8:45  am) 
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Office  of  the  Federal  Environmental 
Executive 

[FRL-S054-1] 

Availability  of  the  Presidential 
Memonandum  for  the  Heads  of 
Executive  Departments  and  Agencies 
on  Environmentally  and  Economically 
Beneficial  Practices  on  Federal 
Landscaped  Grounds 

AGENCV:  Office  of  the  Federal 
Environmental  Executive,  EPA. 
action:  Notice,  Review  &  Comment. 

summary:  On  April  26,  1994,  President 
Clinton  signed  a  Memorandum  for  the 
Heads  of  Executive  Departments  and 
Agencies  encouraging  Environmentally 
and  Economically  Beneficial  Practices 
on  Federal  Landscaped  Grounds. 
The  Memorandum  calls  for  the 
establishment  of  an  interagency  work 
group  by  the  Federal  Environmental 
Exe<;utive  to  recommend  guidance  to  all 
Federal  agencies  in  the  implementation 
of  the  Memorandum.  This  notice  and 
request  for  comment  is  provided  at  the 
request  of  the  Federal  Environmental 
Executive  in  order  to  provide  for  the 
maximum  amount  of  public  input  into 
the  guidance. 

DATES:  Written  comments  on  the 
suggested  guidelines  for  the 


implementation  of  the  Presidential 
Memorandum  should  be  received  on  or 
before  September  16, 1994. 
ADDRESSES:  Persons  wishing  to 
comment  on  the  guidelines  to 
implement  this  Presidential 
Memorandum  should  submit  their 
comments  to  The  Office  of  the  Federal 
Environmental  Executive;  Mail  Coder 
1600;  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION:  Contact 

Debra  Yap  (202)  260-9291. 

SUPPLEMENTARY  INFORMATION: 
"Reinventing  Environmental 
Management"  an  Accompanying  Report 
of  the  National  Performance  Review 
(NPR),  clearly  makes  the  case  that  the 
Federal  government's  daily  operation- 
how  it  manages  the  lands,  buildings, 
and  other  facilities  that  it  owns  or 
operates,  has  a  significant  impact  on  the 
environment. 

The  National  Performance  Review 
recommended  that  the  President  issue  a 
directive  to  require  the  use  of 
environmentally  and  economically 
beneficial  landscaping  for  Federal  lands 
and  facilities  and  federally  funded 
projects.  The  NPR  called  upon  the 
directive  to  increase  the  use  of  native 
plant  species  and  to  reduce  the  amount 
of  chemicals  applied  to  Federal 
landscapes.  The  NPR  also  calleid  for  the 
use  of  water  efficient  technologies  in 
Federal  landscaping  projects;  to  provide 
educational  and  conservation 
opportunities  to  the  public  and  to 
establish  a  government  wide 
environmentally  sound  landscape 
program. 

In  response  to  the  NPR,  on  April  26, 
1994,  President  Clinton  signed  a 
Presidential  Memorandum.  The 
Memorandum  called  for  the 
establishment  of  guidelines  for  Federal 
facility  managers  on  how  to  increase  the 
use  of  native  species,  reduce  the  use  of 
chemical  fertilizers  and  pesticides,  and 
implement  water  conservation 
techniques.  Those  guidelines  will  be 
proposed  by  a  Federal  Inter-Agency 
workgroup  established  by  the  Federal 
Environmental  Executive.  The  purpose 
of  this  notice  is  to  request  input  from 
interested  parties  on  factors  that  should 
be  included  in  the  guidance.  This  notice 
provides  a  brief  discussion  of  the 
particular  sections  of  the  Memorandum 
and  issues  which  will  be  considered 
when  the  guidance  is  proposed.  The 
guidelines  should  allow  for  climatic  and 
geographic  differences,  and  should 
provide  a  framework  for  agencies  to 
consider  as  they  plan  their  landscape 
requirements. 

The  Landscape  Memorandum 
identifies  five  (5)  priorities.  Each  of 
these  have  raised  questions. 
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(a)  Use  Regionally  Native  Plants 

Intent:  to  iDCoqxjrate  native  plants 
wherever  practicable  into  landscape 
projects. 

Discussion:  The  use  of  native  plants  is 
encouraged  because  regionally  native 
plants  are  believed  to  be  regionally 
adapted  to  environmental  conditions, 
i.e.  soils,  precipitation,  light,  extreme 
cofd  or  heat,  etc.  By  planting  native 
plants  we  are  using  plants  that  are 
therefore  more  hardy  and  more  likely  to 
be  self-reliant  than  non-native 
alternatives. 

Concents:  ^\\  What  is  a  native  plant? 
Executive  Order  11987  on  Exotic 
Organisms,  signed  by  President  Carter 
on  May  24. 1977.  used  the  following 
definition:  "all  species  of  plants  (and 
animals)  naturally  occurring,  either 
presently  or  historically,  in  any 
ecosystem  in  the  United  States."  It  has 
been  suggested  that  the  word 
"presently"  be  eliminated  from  tlie 
definition,  so  as  to  avoid  natiualized 
plants  firom  being  considered  native.  An 
alternative  definition  could  be;  "all 
species,  indigenous  to.  or  known  to 
exist  in  a  region  at  the  time  of  European 
settlement" 

(2)  Do  commercial  sources  of  native 
plants  and  seed  exist  to  meet  this  new 
demand?  It  is  believed  that  a  substantial 
group  of  native  plant  and  seed  sources 
exists  in  the  Midwest.  Southwest  and 
Southeast  regions.  However,  other 
regions  cannot  meet  the  new  demand. 
How  can  we  deveiop  more  sources  for 
native  plants  and  se«ds? 

(3)  Does  the  public  understand  the 
use  of  native  plants  enough  to  support 
this  project?  Can  the  public  understand 
that  all  cemeteries  operated  by  the 
United  States  Government  should  not  be 
covered  with  tesh  Kentucky  Blue  Grass? 
Can  the  public  understand  that  the 
government  cannot  afford  to  maintain 
roadsides  as  if  they  were  the  nation's 
front  yards?  Can  the  public  accept  a  new 
ecx)logical  aesthetic? 

(4)  How  will  agencies  be  provided 
training  in  the  use  and  maintenance  of 
planted  native  landscapes?  Do  the 
Agencies  currently  have  resources  tliat 
could  be  diverted  to  this  new  training, 
oris  the  new  program  going  to  require 
additional  resources? 

(5)  Under  what  conditions  is  the 
planting  of  native  species  practicable 
and  appropriate?  Should  native  species 
be  used  primarily  outside  urban  areas? 

(6)  How  do  we  avoid  weed  free  seeds, 
to  avoid  accidental  introduction  of  non- 
natives,  or  aggressive  exotic  species  to  a 
project?  Are  state  agricultural  seed 
.standards  strong  enough? 
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W)  Design.  Use,  or  Promote  Construction 
Practices  that  h4iniiBize  Adverse  Effects 
on  the  NaturaJ  Habitat 

Intent  The  language  here  seeks  to:  (1) 
Maintain  and  promote  the  existing 
natural  habitat;  (2)  Minimize 
disturbance  to  the  natural  habitat;  and 
(3)  Integrate  design  and  constriiction  of 
Federal  projects  with  the  surrounding 
natural  habitat. 

Discussion:  These  principals  are  to  be 
applied  to  federally  funded  projects 
where  cost  effective  and  to  the  extent 
practicable.  We  do  not  envision  major 
restoration  of  natural  habitats  to  be 
accomplished  under  this  executive 
memorandum,  nor  do  we  envision  that 
cost  and  time  considerations  will  be 
sublimated  in  that  effort.  Instead,  we 
envision  that  through  thoughtful  design 
work,  proper  planning  and  quality 
construction,  these  goals  will  be 
achieved.  Although  first-cost 
construction  may  be  higher,  overall 
costs  may  prove  lower  as  costs  for 
irrigation,  maintenance,  fertilization  and 
pest  control  may  decline. 

Concerns:  (1)  What  is  the  definition  of 
'natural  habitat"?  This  definition  could 
embrace  both  "native"  and  "existing" 
habitat  with  the  determination  being 
site  specific  and  made  on  a  case-by-case 
basis.  Is  a  "Natural  Habitat"  the  local 
association  of  plants  adapted  to  the  soil, 
topography  and  climate  of  an  area  that 
provide  food  and  cover  for  indigenous 
species  of  the  area? 

(2)  To  what  extent  should  we  expend 
additional  revenue  in  support  of 
minimizing  adverse  impacts  to  the 
natural  habitat?  Clearly,  if  the 
implementation  of  these  principles 
produces  lower  costs  and  minimal  or  no 
impact  to  time  delivery,  it  will  be 
readily  accepted,  but,  measuring  costs 
and  cost-effectiveness  can  be  subjective. 
Record  keeping  will  be  imperative. 

(3)  What  is  the  best  method  forgetting 
appropriate  design  principles 
incorporated  into  Federal  agency  design 
specifications  and  guidance,  etc?  In 
particular,  how  can  we  get  landscape 
desigis  integrated  with  the  natural 
habitat,  incorporating  native  plants, 
xeriscaping  principles  and  water 
efficient  irrigation? 

(4)  How  can  we  ensure  that  the 
principles  and  practices  identified  in 
the  Executive  Memorandum  are 
implemented  by  Federal  agencies? 
Should  this  be  the  responsibility  of  each 
Agency's  Environmental  Executive 
(designated  under  Elxecutive  Order 
12873)? 


(c)  Seek  to  Pceveail  PaUutiaB  By.  Amoag 
Other  TUags,  Rednckig  Fertilizer  aad 
Pesticide  Use,  Using  faitegnMed  Pest 
Managenoit  Teckaiques,  Secydiag 
Grtea  Waste,  aad  MiMniziag  RumO. 
Landscaping  Practices  that  Reduce  tke 
Use  of  TttKk  Chemicals  Provide  Oae 
Approach  Car  Agencies  W  Reach 
Reduction  Goals  EstabiialMd  ia 
Executive  Order  N«.  12tS«,  "Federal 
Compliance  wnth  Right-To-Kaow  Laws 
and  PollutioD  Preveatiea 
Reqiurenents;" 

D/.-scuss/on:  Landscaping  practices 
which  do  not  require,  or  require  only 
limited,  application  of  fertilizer  and/or 
pesticides  may  result  in  significant 
prevention  of  pollution  in  several  ways. 
First,  and  most  conspicuous,  any 
decreased  need  for  application 
decreasies  the  likelihood  that  adverse 
environmental  impacts  associated  with 
runoff  of  these  chetDtcals  will  occur.  In 
addition,  reduced  need  for  chemical 
substances  will  decrease  the  amount  of 
energy  expended  to  produce  these 
chemicals.  One  practice,  the  use  of 
integrated  pest  management,  not  only 
ser\es  to  reduce  or  eliminate  the  need 
for  pesticide  application  and  thus 
prevent  pollution,  it  generally  results  in 
significant  reductions  in  unintended 
impacts  to  non-target  species,  resulting 
in  an  secondary  environmental  benefit 
beyond  pollution  prevention. 
Additionally,  recycling  of  "green  wajite" 
results  in  a  range  of  environmental 
benefits  linked  to  pollution  prevention. 
The  collection,  composting  and  ultimate 
reuse  of  green  wastes  not  only  reduces 
the  amount  of  materials  placed  in 
landfills,  it  decreases  and  can  eliminate 
the  need  for  man-made  fert.il izers  and 
thus  reaps  the  same  benefits  as  other 
such  landscaping  practices.  Finally, 
landscaping  practices  may  serve  a  vital 
role  in  pollution  prevention  through  the 
use  of  plants  as  barriers  to  pollution  and 
to  absorb  natural  or  man  made 
pollutants  which  may  otherwise  enter 
natural  systems  such  as  waterbodiiis. 
For  example,  buffer  plantings  along 
waterways  act  to  absorb  excess  nutrients 
and  chemical  pollutants  which  might 
otherwise  enter  waterwavs. 

Concerns:  (1)  How  can  the  Federal 
community  best  accomplish  this  task? 
Non-traditional  landscaping  practices 
such  as  integrated  pest  management  not 
only  require  training  to  be  effective, 
they  require  acceptance  on  the  part  of 
facility  managers. 
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(d)  Implement  WalerwEfficient 
Practices,  Such  As  the  Use  of  Mulches, 
Efficient  Irrigation  Systems,  Audits  to 
Determine  Exact  Landscaping  Water- 
Use  Needs,  and  Recycled  or  Reclaimed 
Water  and  the  Selecting  and  Siting  of 
Plants  in  A  Manner  that  Conserves 
Water  and  Controls  Soil  Erosion. 
Landscaping  practices,  Such  As 
Planting  Regionally  Native  Shade  Trees 
Around  Buildings  to  Reduce  Air 
Conditionings  Demands,  Can  Also 
Provide  Innovative  Measures  to  Meet 
the  Enei^gy  Consumption  Reduction 
Goal  Established  in  Executive  Order 
No.  12902,  "Energy  Efficiency  and 
Water  Conservation  at  Federal 
Facilities;" 

Discussion:  Certain  landscaping 
practices  by  design  result  in  elimination 
or  reduction  of  supplementary  water 
needed  to  sustain  landscaped  areas  and 
prevent  or  reduce  soil  erosion.  Practices 
such  as  the  use  of  mulches  which 
reduce  evaporation  from  landscaped 
areas  and  effective  siting  of  landscape 
plantings  can  decrease  the  need  for 
supplemental  water  and  prevent 
physical  erosion  of  the  soil.  Other 
practices,  such  as»efficient  irrigation 
systems  and  water  audits,  ensure  that 
supplemental  water  is  used  most 
effectively  and  only  when  necessary. 
Additionally,  the  use  of  recycled  or 
reclaimed  water  offers  an  alternative  to 
the  use  of  potable  water  which  both 
satisHes  landscaping  water  needs  and 
conserves  energy  by  decreasing  the  need 
for  treated  water.  Finally,  consideration 
of  the  natural  shading  effect  associated 
with  landscape  plantings  can  serve  to 
reduce  heat  loadings  on  buildings  and 
result  in  energy  conservation.  These 
landscaping  practices  can  conserve 
valuable  water  resources  and  energy  and 
provide  significant  environmental 
benefits  to  affected  Federal  property 
managers. 

Concerns:  (1)  Since  the  use  of  non- 
traditional  landscaping  practices  will 
require  training  to  ensure  success,  how 
can  the  Federal  government  ensure  that 
facility  managers  are  aware  of,  and 
accept,  non-traditional  water-efficient 
landscaping  practices? 

(2)  Are  there  potential  problems  with 
the  use  of  recycled  or  reclaimed  water? 

(3)  Likewise,  are  there  potentiaf  ^ .     ' 
problems  with  the  use  of  recycied  ' 
materials,  i.e.  newspaper  and  sludge? 


(e)  Create  Outdoor  Demonstrations 
Incorporating  Native  Plants,  As  Well  As 
Pollution  Prevention  and  Water 
Conservation  Techniques,  to  Promote 
Awareness  of  the  Environmental  An 
Economic  Benefits  oflmplementing 
This  Directive.  Agencies  are 
Encouraged  to  Develop  Other  Methods 
for  Sharing  Information  on 
Landscaping  Advances  With  Interested 
Nonfederal  Parties 

Discussion:  Many  Federal  facilities 
have  a  significant  acreage  of  open  land 
which  remains  unused  for  facility 
buildings  and  infrastructure.  In  many 
instances,  the  pubhc  is  actively  invited 
to  use  these  lands  for  passive 
recreational  purposes  such  as  bird 
watching,  picnicking,  or  hiking.  These 
areas,  therefore  present  a  signiHcant 
opportunity  to  showcase  the  aesthetic 
and  economic  effectiveness  of 
environmentally  bene^cial  landscaping. 
Demonstration  projects  allow  both 
public  and  private  interests  to 
experience  the  benefits  of  landscaping 
practices  and  apply  those  practices  to 
their  own  landscaping  activities.  Other 
technology  and  information  transfer 
methods  such  as  workshops  and 
brochures  can  also  provide  this  benefit. 

Concerns:  (1)  In  this  era  of  restricted 
resources,  will  the  public  understand 
the  use  of  public  funds  for  landscaping 
demonstration  projects? 

The  text  of  the  Presidential 
Memorandum  follows: 

Memorandum  on  Environmentally 
Beneficial  Landscaping 

April  26,  1994. 

Memorandum  for  the  Heads  of 
Executive  Departments  and  Agencies 

Subject:  Environmentally  and 

Eoonomically  Beneficial  Practices 
on  Federal  Landscaped  Grounds 
The  Ref>ort  of  the  National 
Performance  Review  contains 
recommendations  for  a  series  of 
environmental  actions,  including  one  to 
increase  environmentally  and 
economically  beneficial  landscaping 
practices  at  Federal  facilities  and 
federally  funded  projects. 
Environmentally  beneficial  landscaping 
entails  utilizing  techniques  that 
complement  and  enhance  the  local 
environment  and-seek  to  minimize  the 
advert  effects  that  the  landscaping  will 
have  on  it.  In  particular,  this  means 
using  regionally  native  plants  and 
employing  landscaping  practices  and 
technologies  that  conserve  water  and 
prevent  pollution. 

These  landscaping  practices  should 
benefit  the  environment,  as  well  as 
generate  long-term  costs  savings  for  the 


Federal  Government.  For  example,  the 
use  of  native  plants  not  only  protects 
our  natural  heritage  and  provides 
wildlife  habitat,  but  also  can  reduce 
fertilizer,  pesticide,and  irrigation 
demands  and  their  associated  costs 
because  native  plants  are  mited  to  the 
local  environment  and  climate. 

Because  the  Federal  Government 
owns  and  landscapes  large  arras  of  land, 
our  stewardship  presents  a  unique 
opportunity  to  provide  leadership  in 
this  area  and  to  develop  practical  and 
cost-effective  methods  to  preserve  and 
protect  that  which  has  been  entrusted  to 
us.  Therefore,  for  Federal  grounds, 
Federal  projects,  and  federally  funded 
projects,  I  direct  that  agencies  shall, 
where  cost-effective  and  to  the  extent 
practicable: 

(a)  Use  regionally  native  plants  for 
landscaping; 

(b)  Design,  use,  or  promote  construction 
practices  that  minimize  adverse  effects  on  the 
natural  habitat; 

(c)  Seek  to  prevent  pollution  by,  among 
other  things,  reducing  fiertihzer  and  pesticide 
use,  using  integrated  pest  management 
techniques,  recycling  green  waste,and 
minimizing  runoff.  Landscaping  practices 
that  reduce  the  use  of  toxic  chemicals 
provide  one  approach  for  agencies  to  reach 
reduction  goals  established  in  Executive 
Order  No.  12856  "Federal  Compliance  with 
Right-To-Know  Laws  and  Pollution 
Prevention  Requirements;" 

(d)  Implement  water-efficient  practices, 
such  as  the  use  of  mulches,  efficient 
irrigation  systems,  audits  to  determine  exact 
landscaping  water-use  needs^nd  recycled  or 
reclaimed  water  and  the  selecting  and  siting 
of  plants  in  a  manner  that  conserves  water 
and  controls  soil  erosion.  Landscaping 
practices,  such  as  planting  regionally  native 
shade  trees  around  buildings  to  reduce  air 
conditioning  demands,  can  also  provide 
innovative  measures  to  meet  the  energy 
consumption  reduction  goal  established  in 
Executive  Order  No.  12902,  "Energy 
Efficiency  and  Water  Ckinservation  at  Federal 
Facilities;"  and 

(e)  Create  outdoor  demonstrations 
incorporating  native  plants,  as  well  as 
pollution  prevention  and  water  conservation 
techniques,  to  promote  awareness  of  the 
environmental  and  economic  benefits  of 
implementing  this  directive.  Agencies  are 
encouraged  to  develop  other  methods  for 
sharing  information  on  landscaping  advances 
with  interested  nonfederal  parties. 

In  order  to  assist  agencies  in 
implementing  this  directive  the  Federal 
Environmental  Executive  shall: 

(a)  Establish  an  interagency  working  group 
to  develop  recommendations  for  guidance, 
including  compliance  with  the  requirements 
of  the  National  Environmental  Policy  Act,  42 
U.S.C.4321, 4331-4335,  and  4341-4347,  and 
training  needs  to  implement  this  directive. 
The  recommendations  are  to  be  developed  by 
November  1994;  and 

(b)  Issue  the  guidance  by  April  1995.To  the 
extent  practicable,  agencies  shall  incorporatr- 
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this  guidance  into  their  landscaping 
programs  and  practices  by  Fcbruarv  m96.  In 
addiiion,  the  Federal  Enviroamcntai 
Executive  shall  establish  annual  awrfrds  to 
r(K:ognize  outstanding  landscaping  efforts  of 
agpHcics  and  individual  employees.  Agencies 
an'  cmcouraged  to  recognize  exceptional 
performance  in  the  implementation  of  thi>; 
directive  through  their  awaros  programs. 
Agen(,ies  shall  advise  the  Fedor.il 
Envimnmental  Executive  by  April  19W  on 
their  progres.s  in  implementing  this  ,iirBi;tivc 
To  enhance  landscaping  pptio.'is  and 
tiwareness.  the  Dopartirifiit  of  .Agriculture 
■-hall  conduct  research  on  the  suitability. 
propagation,  and  use  of  native  plants  for 
landscaping.  The  Department  .sliali  m^ke 
.ivailable  to  a.gencies  and  the  public  t.he 
results  of  this  research. 
Fran  McPoiand, 

Ffdfnil  Environmental  Exffcut-.vtr 
jFR  Doc.  94-20552  Filed  8-19-94.  fl  \h  .im| 
BiLUNG  COOC  SS60-S0-P 

[FRL-50S5-1J 

Workshop  on  Revising  the  Guidelines 
for  Carcmogen  Risk  Assessment; 
Meetings 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTIO!*:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
workshop  sponsored  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA's)  Office  of  Health  and 
Environmental  Assessment  (OHEA)  and 
Risk  Assessment  Forum.  OHE.A  and  the 
Risk  As.sessment  Forum  will  convene  a 
panel  of  experts  to  review  a  draft 
document  entitled,  Drafl  Revisions  to 
the  Gviidelines  for  Carcinogen  Risk 
Assessment  (External  Review  Dr.ift. 
August  1994).  Di-scussion  will  focus  on 
the  proposed  revisions  to  the  Ai^ency's 
ciuic<:r  risk  assessment  guidelines. 
DATES:  The  workshop  will  be  held 
Monday.  September  \i.  1004.  through 
Wednesday,  September  14,  1W4  The 
meeting  will  bej^in  at  H;30  a.m.  and  end 
a!  3  p.m.  on  Monday  and  Tue.sdav,  and 
will  begin  at  9  a.m.  and  ei'd  a!  noon  on 
Wednesday.  Members  of  the  public  mav 
attend  as  observers. 

ADORESSES:  The  meriting  will  be  held  at 
the  Hyatt  Regency  Hotel.  1800 
Fre.sidential  Stre«t.  Reston,  Virginia 
22090,  Tel:  703/709-1234. 

Eastern  Research  Croup.  Inc.,  an  EPA 
contractor,  is  providing  logis-tical 
.support  for  the  workshop.  To  attend  the 
worksliop  as  an  observer,  contact 
Eastern  Research  Group,  Inc.,  1 10 
Hartvvell  Avenue,  Lexington, 
Massachusetts  02173,  Tel;  617/674- 
7374  by  August  31,  1994.  Space  is 
hmited.  so  please  register  early. 
c^  FtMTHER  WFORMATION  CONTACT; 
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F'or  technical  inquiries,  contact  Dr. 
Harry  Teitelbaimi,  U.S.  Environmental 
Protection  Agency  (8101).  401  M  Street, 
SW..  VVa.shington.  DC  20460,  Tel;  202/ 
260-6743. 

SUPPLEMENTARY  INFORMATION:  In  1986. 
EPA  pubii.shed  Guidelines  for 
Carcinogen  Risk  Assessment  (51  FR 
33952:  September  24,  1986).  Scientific 
advances  in  both  risk  assessment  and 
carcinogenesis  have  led  EPA  and  the 
broader  scientific  commiinity  to  new 
perspectives  on  cancer  risk  assessment 
and  related  new  perspectives  on  EPAs 
Canrier  Risk  Assessment  Guidelines. 

As  part  of  its  efforts  to  update  and 
revise  the  1986  Guidelines,  the  Agency 
will  hold  a  workshop  in  Reston, 
Virginia,  on  September  12-14.  1994,  to 
discuss  the  major  changes  contemplated 
for  these  guidelines.  At  this  meeting, 
experts  on  cancer  risk  assessment  and 
its  as.sociated  sciences  will  comment  on 
and  discuss  a  working  draft  for  revising 
the  1986  cancer  risk  assessment 
guidelines.  The  workshop  aims  to 
produce  recommendations  to  the 
Agency  on  the  use  of  default 
assumptions  and  wider  application  of 
mechanistic  data  in  cancer  risk 
assessment,  among  other  things. 

To  obtain  a  single  copy  of  the  draft 
document  (paper  or  Word  Perfect  .5.1 
disk),  interested  parties  should  contact 
the  ORD  publications  office  bv 
telephone  or  FAX.  CERI,  U.S.' 
Environmental  Protection  Agency,  26 
West  Martin  Luther  King  Drive. 
Cincinnati.  OH  45268.  Tel:  (513)  569- 
7562.  F,\X  (513).  569-7566.  Please 
provide  your  name  and  mailing  address, 
the  document  title:  Draft  Revisions  to 
the  Guidelines  for  Carcinogen  Risk 
Assessment  (nxtemal  Review  Draft. 
Aug:!st  1994),  arui  EPA  document 
nimiher  EPA/6(iO  BP-92/()'j3  (for  paj  er) 
or  EPA/600/BP-92/003a  (for  disk). 

n.ited:  August  15,  1994. 
Carl  Gerber, 

Aitirip,  Af. distant  Adminislrntcr  fcr  R-^ai'arrh 
and  Dt-vflopment. 

ITK  Doc  94-20553  Filed  8-19-94;  8:45  uirj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No,  94-89.  FCC  94-192] 

Elehue  Kawika  Freemon  and  LuciHe  K. 
Freemen  v.  American  Telephone  and 
Telegraph  Company;  Designation  for 
Hearing 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Notice  of  Designation  for 
Hearing. 


SUMMARY:  This  Hearing  Dt^gnation 
Order  designates  for  hearing  a  formal 
complaint  proceeding  to  resolve 
material  questions  of  fact  surrounding 
the  American  Telephone  and  Telegraph 
Company's  (AT&T's)  handling  of  an 
operator-assisted  telephone  call 
involving  the  complainants  in  this  ca.se. 
Elehue  Kawika  Freemon  and  Lucille  K. 
Freemen  (together  the  Freemons  or 
complainants).  The  issue  to  be  dt><:ided 
in  the  proceeding  is  whether  AT\Ts 
actions  violated  Section  705  of  the 
Communications  .^ct  and.  if  so,  whetiier 
the  Freemons  suffered  any  medsurabl** 
harm  as  a  consequence  of  sc<  h 
violations  and  are  entitlefj  to  an  nw.ird 
of  damages  from  .AT&T. 

FOR  FURTHER  ITJFORMATION  CONTACT: 
Keith  Nichols,  Formal  Complaints  and 
Investigations  Branch,  Con-.ixon  C-irrier 
Bureau,  (202)  632-4887. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  tlie  Commission's  lieanng 
Designation  Order  in  CC  Docket  N'o.  94- 
89.  adopted  July  20,  19fi4.  and  released 
August  11.  1994. 

The  complete  text  of  this  Htnnng 
Designation  Order  is  available  for 
inspection  and  copvi:!g  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  N'W.. 
Washington,  DC.  and  al.so  may  be 
purchased  from  the  Commission's  copy 
contractor,  Internationa!  Transcription 
Service,  Inc.,  at  (202)  857-3800.  1919  M 
Stn'et.  NW..  room  246,  Wa,shington.  DC. 
20554. 

Synopsis  of  Hearing  Designation  Order 

1.  The  Freemons  filed  a  formal 
complaint  with  the  Commission 
purs,:ant  to  Section  208  of  the  .\c\. 
ailegii.g  that  .^T&T  had  violated  Section 
705  of  the  .Act  bv  monitoring  the 
complainants'  telephone  conversation 
and  disclosing  its  contents  or  meaning. 
.'\T,'vT  disputes  the  legal  and  factual 
b.ises  of  the  Freemons'  claims. 

2.  After  submission  of  numerous 
pleadings  and  motiorus  to  the 
Commission  and  di.scoverv  bv  the 
parties  d!re<;ted  at  clarifying  the  basis  of 
their  respective  claims,  both  the  facts 
and  circumstances  sxirrounding  .AT&T's 
handling  of  the  Freemons'  call  are 
sharpU-  disputed.  Although  neither 
.AT\  T  nor  the  Freemons  has  formally 
requested  that  the  complaint  be 
designated  for  hearing,  both  have 
informally  advised  Commission  stafi 
that  they  view  a  hearing  as  the  most 
appropriate  and  e.xpedilious  wav  to 
resolve  the  tS!>i:es  raised  by  the 
complaint. 
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3.  Based  on  review  of  the  record 
adduced  in  this  matter,  the  Commission 
concluded  that  further  proceedings  are 

^  necessary  to  resolve  material  questions 
of  fact  bearing  on  whether  AT&T 
violated  Section  705  of  the 
Communications  Act  in  connection 
with  its  handling  of  the  complainants' 
operator-assisted  call  as  described  in  the 
complaint. 

4.  Accordingly,  it  is  ordered,  pursuant 
to  Sections  4(i),  4(j),  201,  206,  207,  208, 
and  209  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  154(i), 
154(j),  201,  206,  207,  208  and  209,  that 
the  at)ove-captioned  complaint 
proceeding  is  designated  for  hearing  in 
a  proceeding  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  e  subsequent 
order  upon  the  following  issues; 

1.  To  determine  the  facts  and 
circumstances  surrounding  AT&T's  handling 
of  Elehue  Freemon's  operator-assisted 
telephone  call  to  his  mother,  Lucille 
Freemon,  on  May  30. 1988. 

2.  To  determine  whether  a  telephone 
conversation  ensued  between  Elehue 
Freemon  and  Lucille  Freemon  on  May  30, 
1988,  at  the  time  an  AT&T  operator  handled 
the  operator-assisted  call  at  issue. 

3.  To  determine  whether  AT&T,  through  its 
operator  or  otherwise,  intercepted  and 
disclosed  the  contents  or  meaning  of  any 
telephone  conversation  that  may  have  taken 
place  between  Elehue  Freemon  and  Lucille 
Freemon  on  May  30,  1988.  within  the     , 
meaning  of  Section  705  of  the 
Communications  Act. 

4.  To  determine,  in  light  of  the  evidenci; 
adduced  under  issues  1  through  3  abf)ve, 
whether  AT&T's  actions  in  handling  Elehue 
Freemon's  May  30. 1988  operator-.issistfxi 
call  violated  Section  705  of  the 
Communications  Act. 

5.  To  determine,  in  view  of  the  ovidenre 
adduced  on  the  foregoing  issues,  whether 
and  if  so,  in  what  amounts.  AT&T  should  he 
required  to  pay  monetary'  damages  to 
complainants. 

6.  To  determine,  in  view  of  the  evident  e 
adduced  on  the  foregoing  issues,  whether 
complainants  are  entitled  to  an  award  of 
prejudgment  interest  on  any  damages 
recovcnjd  in  this  proceeding. 

5.  It  is  further  ordered.  That  the 
burden  of  proof  and  the  burden  of 
proceeding  with  the  introduction  of 
evidence  shall  be  upon  complainants. 

6.  //  is  further  ordered.  That  the 
designated  parties  may  avail  themselves 
of  an  opportunity  to  be  herd  by  filing 
with  the  Commission  a  Notice  of 
Appearance  in  accordance  with  Section 
1.221  of  the  Ruie.s,  47  CFR  1.221.  within 
twenty  (20)  davsof  the  mniling  of  this 
Order. 


meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

FEDERAL  MARITIME  COMMISSION  Antiviral  Drugs  Advisory  Committee 


Federal  Communications  Commission. 

Willian  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  94-20512  Filed  8-19-94;  8:45  am) 
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Request  for  Additional  Information 

Agreement  No.:  202-011375-013. 
Titie:  Trans-Atlantic  Agreement. 
Parties: 

Atlantic  Container  Line  AB 

Cho  Yang  Shipping  Co.  Ltd. 

Sea-Land  Service,  Inc. 

A.P.  Moller-Maersk  Line 

Nedlloyd  Lijnen  BV 

Hapag  Lloyd  AG 

Mediterranean  Shipping  Company, 

SJK. 
DSH/Senator  Joint  Ser\'ice 
Polish  Ocean  Lines 
Orient  Overseas  Container  Line  (UK) 

Ltd. 
Transportacion  Maritima  Mexicana, 

SJ^.  deC.V. 
P&O  Containers  Limited 
Nippon  Yusen  Kaisha 
Nepiune  Orient  Lines  Limited 
Tecomar  S.A.  de  C.V. 

Synopsis:  Notice  is  hereby  given  that 
the  Federal  Maritime  Commission 
pursuant  to  section  f)((i)  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1701-1720) 
has  requested  additional  information 
from  the  parties  to  the  Agreement  in 
order  to  complete  the  statutory  review 
of  Agreement  No.  202-011375-013  as 
required  by  the  Act.  This  action  extends 
the  review  period  as  provided  in  section 
R(c)ofthe  Act. 

Dated;  August  16.  1994. 

By  Order  of  the  Federal  Maritime 
(xjmmlssion. 

Joseph  C.  Polking, 

Serretary 

jFR  Dor.  94-20478  Filed  8-19-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drui;  Adiinnistration, 

HMS. 

ACTION:  Nolii.e. 


SUMMARY:  This  notice  announces 
forthcoming  nieeting.s  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (PT)A).  This  notice  also 
sumiiiurizes  the  pro(  t^durcs  for  \\w 


IMI 


Date,  time,  and  place.  September  12 
and  13, 1994,  8:30  a.m.;  Holiday  Inn, 
Plaza  Ballroom,  8777  Georgia  Ave., 
Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  September 
12,  1994,  8;30  a.m.  to  11:30  a.m.;  open 
public  hearing,  11:30  a.m.  to  12  m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
12  m.  to  5  p.m.;  open  committee 
discussion,  September  13, 1994,  8:30 
a.m.  to  11:30  a.m.;  open  public  hearing, 
11:30  a.m.  to  12  m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  12  m.  to  4 
p.m.;  Lee  L.  Zwanziger  or  Valerie  Mealy, 
Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS). 
AIDS-related  complex  (ARC),  and  other 
vi^a^,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  2, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  scientific  and 
medical  issues  relevant  to  the  validation 
of  surrogate  markers  for  use  as  criteria 
in  regulatory  decisionmaking? 

Anti-Infective  Drugs  Advisory 
Committee 

Date,  time,  and  place.  September  23, 
1994,  8  a.m..  Holiday  Inn,  Plaza 
Ballroom.  8777  Georgia  Ave.,  Silver 
Spring,  MD. 

'  Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m.. 
unless  public  partii  ijiation  does  not  l.c-t 
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that  long;  open  committee  discussion.  9 
a.m.  to  11:30  a.m.;  Ermona  B. 
McGoodwin  or  Mary  Elizabeth 
Donahue.  Center  for  Drug  Evaluation 
and  Research  (HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-5455. 

General  function  of  the  committee. 
The  Anti-Infective  Drugs  Advisory 
Committee  reviews  and  evaluates  data 
relating  to  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  infectious  and 
ophthalmic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify-  the 
contact  person  before  September  16, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  surrogate 
markers,  such  as  pharmacokinetic 
parameters  and  microbiological 
inhibitory  and  cidal  data,  and  whether 
these  parameters  can  be  used  instead  of 
clinical  efficacy  data  to  support  an 
alternative  dosing  regimen  for  oral 
metronidazole  in  the  treatment  of 
Trichomonas  vaginalis  vaginitis. 

Joint  Meeting  of  the  Dermatologic 
Drugs  and  Anti-Infective  Drugs 
Advisory  Committees 

Date.  time,  and  place.  September  23, 
1994,  1  p.m.,  conference  rms.  D  and  E 
,  Parklawn  Bldg..  5600  Fishers  Lane, 
Rockville.  MD. 

Type  of  meeting  and  contact  pe.son. 
Open  public  hearing,  1  p.m.  to  2  p.m., 
unless  public  participation  does  not  last 
that  long:  open  committee  discussion,  2 
p.m.  to  5  p.m.;  Ermona  B.  McGoodwin 
or  Valerie  Mealy,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
5455. 

General  function  of  the  committees. 
The  Dermatologic  Drugs  Advisory 
Committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
-  drugs  for  use  in  the  treatment  of 
dermatologic  diseases.  The  Anti- 
Infective  Drugs  Advisory  Committee 
reviews  and  evaluates  data  relating  to 
the  safety  and  effectiveness  of  marketed 
and  investigational  human  drugs  for  use 
in  infectious  and  ophthalmic  disorders. 


Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
WTiting,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notif>'  the 
contact  person  before  September  16, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
appro.ximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committees  will  discuss  the  potential 
for  development  of  antibiotic  resistance 
with  over-the-counter  use  of  topical 
erythromycin  in  the  treatment  of  acne. 

Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee 

Date,  tinip.  end  place.  September  26 
and  27,  1994.  8;30  a.m..  conference  rms. 
D  and  E,  Parklawn  Bldg..  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  September  26. 
1994,  8:30  a.m.  to  9:30  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  9:30 
a.m.  to  5  p.m.;  open  public  hearing, 
September  27. 1994,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  5  p.m.;  Michael 
A.  Bernstein.  Center  for  Drug  Evaluation 
and  Research  (HFI>-120),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
2775. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  neurological  diseases. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  19, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussions.  On 
September  26.  1994.  the  committee  will 
disduss  the  safety  and  effectiveness  of 
Freedox®  (tiriiazad  mesylate),  new  drug 
application  (NDA)  20-399,  The  Upjohn 
Co.,  for  use  in  the  treatment  of 
subarachnoid  hemorrhage.  On 
September  27, 1994,  the  committee  will 


discuss  the  safety  and  effectiveness  of 
Tegretol's"  (carbamazepine),  NDA  18- 
927,  Basel  Pharmaceuticals,  for  use  as 
an  anticonvulsant  in  children  under  6 
years  old.  Additionally,  the  committee 
will  reconsider  the  relative  risks  and 
benefits  of  Felbatol-?:  (felbamate),  NDA 
20-189,  Carter-Wallace,  for  use  in  the 
treatment  of  epilepsy. 

National  Mammography  Quality 
Assurance  Advisory  Committee 

Date.  time,  and  place.  September  28. 
1994. 10  a.m..  and  September  29  and  30, 
1994,  8:30  a.m..  Gaithersburg  Hilton 
Hotel.  620  Perry  Pkwy..  Gaithersburg. 
MD.  A  limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  Gaithersburg  HiUon  Hotel. 
Attendees  requiring  overnight 
accommodations  mav  contact  the  hotfl 
at  301-977-8900  and  reference  the  FDA 
committee  meeting  block.  Resfr\ations 
will  be  confirmed  at  the  group  rate 
based  on  availability. 

Tvpe  of  meeting  and  contact  person. 
Open  public  hearing,  September  28, 
1994, 10  a.m.  to  11  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  11  a.m.  to 
5  p.m.;  open  committee  discussion, 
September  29, 1994,  8:30  a.m.  to  5  p.m.; 
open  committee  discussion,  September 
30,  1994,  8:30  a.m.  to  5  p.m.;  Charies  K. 
Showalter,  Center  for  Devices  and 
Radiological  Health  (HFZ-240),  Food 
and  Drug  Administration,  1901 
Chapman  Ave.,  Rockville,  MD  20857, 
301-594-3311. 

General  function  of  the  committee. 
The  committee  advises  on  developing 
appropriate  quality  standards  and 
regulations  for  the  use  of  mammography 
facilities. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  23, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  draft  final 
standards  for  accreditation  bodies  and 
the  draft  final  standards  for  facilities. 
Specific  topics  to  be  discussed  include: 
States  as  certify'ing  bodies,  mobile  units, 
breast  implant  imaging,  consumer 
complaint  mechanism,  and  equipment 
other  than  the  x-ray  unit. 
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FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  def>end  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  f>articipation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  bearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  iilm,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
coatact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 


(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
Tht  transcript  may  be  viewed  at  the 
Dockets  Management  Brandi  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
be^nning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(8)(1)  and  (2)  of  the  Federal  Advisor>' 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  p.irt  14)  on 
advisory  committees. 

Deted:  August  15. 1994. 
Lin4a  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
IFRDoc.  94-20510  Filed  8-19-94;  8:45  ami 
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Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiorlty 

Pert  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685.  February  25, 1970 
and  56  FR  29484.  June  27, 1991,  as 
amended  most  recently  in  pertinent 
parts  at  55  FR  35363,  August  29, 1990) 
is  amended  to  reflect  the  following 
reorganization  in  the  Food  and  Drug 
Administration  (FDA). 

The  Office  of  Small  Business, 
Scientific,  and  Trade  Affairs  (OSSTA), 
Office  of  External  Affairs  (OEA),  is  being 
abolished.  In  order  to  streamline  FDA's 
organization  structure,  FDA  intends  to 
abolish  a  number  of  organizations  in 
keeping  with  this  Administration's 
reinventing  government  initiatives.  The 
OSSTA  is  being  abolished  to  reduce  the 
number  of  organizations  reporting  to  the 
Deputy  Commissioner  for  External 
Affairs.  The  small  business  functions 
will  be  performed  within  the  OEA. 

Under  section  HF-B,  Organization: 

1.  Delete  subparagraph  Office  of  Small 
Bu.siness,  Scientific,  and  Trade  Affairs 
(HFA-C),  Office  of  External  Affairs 
(HFAQ),  in  its  entirety. 

Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 


in  effect  prior  to  this  date  shall  r:ontinue 
in  effect  in  them  or  their  successors. 

Dated:  August  8. 1994. 
David  A.  Kessler. 
Commissioner  of  Food  and  Drugs. 
(FR  Doc.  94-20518  Filed  8-19-94:  8:45  ami 
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Health  Resource^  and  Services 
Administration 

Final  Criteria  for  Meeting  tha  General 
Statutory  Funding  Preference  for 
Grants  for  Nurse  Anesthetist  Faculty 
Fellowships  for  Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  criteria  for  meeting  the  general 
statutory  funding  preference  for  fiscal 
year  (FY)  1994  Grants  for  Nurse 
Anesthetist  Faculty  Fellowships  under 
the  authority  of  section  831(b),  title  VIII 
of  the  Public  Health  Swvice  (PHS)  Act. 
as  amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992,  title  II  of  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408.  dated 
October  13, 1992. 

Purpose 

Section  831(b)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
make  grants  to  provide  financial 
assistance  to  certified  registered  nurse 
anesthetists  (CRNA)  who  are  faculty 
members  in  accredited  programs  to 
enable  such  nurse  anesthetists  to  obtain 
advanced  education  relevant  to  their 
teaching  functions. 

Statutory  Funding  Prefinence 

Section  860(e)  of  the  PHS  Act,  as 
amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992,  title  n  of  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408,  enacted  on 
October  13, 1992,  provides  for  the 
following  statutory  preference  for  this 
program  of  Grants  for  Nurse  Anesthetist 
Faculty  Fellowships,  as  well  as  for 
certain  other  programs  under  titles  VII 
and  VTII  of  the  PHS  Act. 

Statutory  preference  will  be  given  to 
qualified  applicants  that:  (1)  Have  a 
high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (2)  have 
achieved,  during  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

This  preference  will  only  be  applied 
to  applications  that  rank  above  the  2nih 
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percentile  of  applications  that  have  been 
recommended  for  approval. 

Final  Criteria  (or  Meeting  the  General 
Statutory  Funding  Preference 

A  notice  was  published  in  the  Federal 
Register  at  59  FR  25463  on  May  16. 
1994  to  announce  the  FY  1994  grant 
cycle  for  this  program  and  to  propose 
the  criteria  for  meeting  the  general 
statutory  funding  preference.  No 
comments  were  received  during  the  30 
day  comment  period.  Therefore,  the 
criteria  for  meeting  the  general  statutory 
funding  preference  remain  as  proposed. 

For  Grants  for  Nurse  Anesthetist 
Faculty  Fellowships,  qualified 
applicants  will  meet  the  general 
statutory  funding  preference  if  a 
minimum  of  50%  of  the  nurse 
anesthetist  faculty  are  teaching  in 
medically  underserved  communities. 


Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Donna  English.  Acting  Chief, 
Nursing  Practice  Resources  Section, 
Division  of  Nursing.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building.  Room  9-36.  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-5763  Fax:  (301) 
443-«586. 

This  program,  Grants  for  Nurse 
Anesthetist  Faculty  Fellowships,  is 
listed  at  93.907  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 


is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  August  16. 1994. 
Ciro  V.  Sumaya, 

Administrator 

[FR  Doc.  94-20509  Filed  8-19-94;  8:45  am] 

BIUJNG  CODE  4160-1 6-P 


National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  that  are  being  held  to  review 
grant  applications: 


Study  section/contact  person 


Octot)ef-Novemt)er 
1994  meetings 


Time 


Locatx>n 


AIDS  and  Related  Research  Inttlai  Review  Group 


^  slt-^'oz"^'^*^  ^^^^'""^  ^ ■  ^'"  ^^"^  ^^^^'  ^^~    ^°'-  ^  ^'^  ^"^ ^^y  '""•  C'^evy  Chase.  MD. 

^'s^Tfia^'^  ''^^^"'^  ^'  ^''  °*"*'^  ^^*^''  ^''    ^^■^~^  ^^°°^'" Holiday  inn.  Ct,evy  Chase,  MD. 

^'594-''7?io"^*^  ^''^^''^  ^'  °''  ^^"^'  ^°"^-  ^'"    ^^  ^^^®  ^-^  ^^^ "<^y  '""•  Bethesda.  MD. 

^'301-Su-7m^  '^^'^^''*'  ''•  °'  ^°^*"^^'  ''°°^'    ^°''^-^  ^■^^■"' Hyatt  Regency  Hotel.  Bett.esda,MD. 

'^'sOI-S-Zm^  "^^^'"^  ^'  °''  ^°''*'^'  ''°^'^"-    ^"^'^  ^^^^'^ HCKlay  inn  Crowne  Plaza.  Rockv-lle.MD. 

^'si-T^ls"^*^  "^^^'^^  ^'  °''  °"'*'^  '^®'^'  ^'"    ^'-^  ®-°°^'" HolKlay  Inn.  Chevy  Chase.  MD. 

^'sW-T^ls"^*^  ^^^""^  '''  °'-  ^^''^'^  ^^''^'  ^^-    Nov.  18  8:00  a.m HoHday  Inn,  Chevy  Chase.  MD. 


BlotMhavioral  and  Social  Sciences  Inititf  Review  Group 


Behavioral  Medicine,  Ms.  Card  Campbell.  301-594-7165      Oct.  5-7  8:30  a  m  Hofidav  Inn  Georoetown  DT 

Bio-Psychology,  Dr.  A.  Keith  Murray.  301-594-7145 Oct.  20-22  9:Sa.m      ! T^TScxSitSSS^^^^on 

Human   Devekmrnanf  anr\   Anin^i     n,    t»,«.o=   !«..*„      r^>  oe  «o  „  ZZ  i  ne  v3TOrgBio¥yn  inn.  wasmngton 


Human  Development  and  Aglng-i,  Dr.  Teresa  Levitin 

301-594-7141. 
Human  Deveiopfnent  and  Agino-2,  Dr.  Peggy  McCardle 

301-594-7293. 
Human    Developnwnt    and    Aging-3,    Dr.    Anita    Miller 

Sostelt,  301-594-7358. 
Social  Sciences  arxl  Population.  Dr.  Robert  Weller  301- 

594-7340. 


Oct.  2&-28  9:00  a.m. 

Oct.  3^  8:30  a.m. 

Oct.  24-26 8:30  a.m. 

Oct  13-15  8:00  a.m. 


DC. 


Embassy  Suites  Hotel.  Chevy  Chase  Pavil- 
ion. Washington,  DC. 
Holiday  Inn,  Bethesda,  MD. 

Embassy  Suites  Hotel,  Chevy  Chase  Pavil- 
ion, Washington,  DC. 
Hyatt  Regency  Hotel.  Bethesda.  MD. 


Biochemical  Sciences  Initial  Review  Group 


Biochemistry,  Dr.  Asher  Hyatt.  301-594-7150  Oct.  26-28  8:30  a.m The  Georoetown  Inn  Washinoton  DC 


Oct.  17-19  8:00  a.m Ramada  Hotel.  Bethesda,  MD. 


Medical  Biochemistry,  Dr.  Alexander  Liacouras,  301-694- 
7264. 

Sf'°5*°*^r)!$2L°L^''  ?®"^*'  301-594-7317 Oct.  5-7  8:30  a.m HolKlay  Inn.  Chevy  Chase.  MD. 

PhysK)logical  Chemistry,  Dr.  Jerry  Chtz.  301-594-7322  ....  Oct.  27-29  8:30  a.m Holiday  Inn!  Chevy  Chase!  MD. 


Bio-Organic  and  Natural  Products  Chemistry, 

Radtke.  301-594-7212. 
Biophysical  Chemistry,  Dr.  John  Beisler,  301-594-7149 
Medicinal  Chemistry.-  Dr.  Ronald  Dubois,  301-594-7163  . 
Metallobiochemistry,  Dr.  Edward  Zapolski,  301-594-7302 


Biophysical  and  Chemical  Sciences  initial  Review  Group 


Dr.  Harold    Oct.  20-22  9:00  am Holiday  Inn,  Chevy  Chase,  MD. 

Oct.  13-15  8:00  a.m Holiday  Inn.  Chevy  Chase.  MD. 

Oct  19-21   8:30  a.m Holiday  Inn,  Chevy  Chase.  MD 

Oct.  27-29  8:30  am Barcelo   Washington    Hotel,    Washington. 

DC. 
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Study  sectiorVcontact  person 


October-November 
1994  meetings 


Time 


Location 


Holiday  Inn,  Chevy  Chase.  MD. 


MolecUar     and     CetMar     Biophysics,      Dr.      r4aacy    Oct.  6-8  8:30  a  m 

Lamontagne,  301-594-7147. 
Physical  Biochemistry.  Dr.  G«pa  Rakhit.  301-594-7166  ...    Oct  17-19 &30  am  Holiday  Inn,  Crowne  Plaza.  RockviRe.  MD. 


Cardiovascular  Sciences  Initia)  Review  Group 


Cardtovasoulaf.  Or.  Gordon  Johfwon,  301-594-7216 Oct  12-14  8:00  ajn. 

Cardiovascular  and  Renal,  Dr.  Anthony  Chung,  301-594-    Oct  17-19  8:30  am 

7338. 


Holiday  Inn,  Crowne  Ptaza,  Rodnite.  MO. 
Maries  Hotel.  Poote  Hii,  Bethesda,  MO. 


ExperinDental  Cardiovascular  Sciences,  Dr.  Richard  Pea-  Oct.  12-14  8KX)  a.m „.  Embassy    Suites    Hotel.    Chevy    Chase 

txxiy,  301-594— 7344.  Paviolion,  Washinoton.  DC 

Hematology-I.  Dr.  Clark  Lum.  301-594-7260 „.  Oct  20-22 _ 8:00  a.m Holiday  Inn.  Bethes^.  MD. 

Hematology-2.  Dr.  Jerrold  Fried.  301-594-7261 Oct  26-28  8:30  am Holklay  Inn,  Chevy  Chase  MD 

Pharmacology,  Or.  Joseph  Kaiser.  301-594-7241  Oct  19-21  8:30  a.m American  Inn.  BeBiesda.  MO    ' 


Cell  Develepment  and  Function  Initial  Review  Group 


?!2l!2i?^LS*'^^'  HL  ^f^  Day  301-694-7389  ....  Oct  26^ 8:30  a.m The  Georgetown  Inn,  Washington.  DC. 

^^^  ^^^fr^^^^^'y^*°9y--i.0r.  Geraid  Gretn-  OctS~6  .^ 8O0  a.m American 4nn.  Bethesda.  MD 

house.  301—594^7385. 

Cellular     Bk)logy     and     Physiology-2,     Dr.     Gerh«rd  Oct  12-14  „ 8:30  a.m. 

Ehrenspeck.  301-694-7387. 

Human    Embryology   end    Development-2,    Dr.    Sherry  Oct.  6-7  8  00  a  m 

Dupere,  301-594-7097. 

'"*ll^^'7oS^  Cooperative  Projects.  Dr.  G.a  Wanen.  Oct.  26-28  aOOa.Tn Embassy  Suites  Hotel,  Chevy  Chase  Pavil- 

.jui-&s*^/^83.  ion,  Washington.  DC. 

Molecuter  aok>gy.  Dr  Robert  Su,  301-594-7320 Oct.  13-15  .: 8:00  a.m Holiday  Inn.  Bethesda.  MO. 

Molecular  Cytology,  Dr.  Ramesh  Nayak,  301-594-7169  ...  Oct:  6-7  8:00  a.m Holiday  Inn.  Chevy  olase,  MD. 


Holiday  Inn,  Bethesda,  MD. 

Holiday  Inn,  Crowne  Plaza.  Rockville,  MD. 


Endocrinology  and  Reproductive  Sciences  Initial  Review  Group 


Bio^mk:al  Endocrinotogy.  Dr.  Michael  KnecW,  301-594-  Oct.  ^7  8:30  am Hyatt  Regency  Hotel.  Bethesda.  MD. 

Endocrin^gy^rSyed  Amir^  1-594-7229  Oct  12-14  8:30  a.m Holiday  Inn,  Georgetown.  DC. 

™rsS5'S??94!^53^**°*'''*^^"    °'-    '"^'^  Oct- 17-19  ....„ 6:00  a.m Holtday  Inn,  Crowne  Plaza.  Rockville.  MD. 

Rejxoductive  Biology.  Or.  Denne  Leszczynski.  301-594-  Oct  10-12  8:30  a.m. Hohday  Inn,  Bethesda.  MD. 

Reproductive  Endocrinology.  Dr.  Abunbakar  Shaikh,  301- 
594-7368. 


Oct  3-5  6:30  a.m. 


HoMay  Inn  Crowne  Raza.  Rockville.  MD. 


Genetic  Sd 


Mtiel  Review  Group 


Biotogwal  Sciences-t .  Dr.  Mancy  Pearson.  301-594-9505  Nov.  2-4  8  30  a  m 

GenetBS.  Or.  Oavid  Remondini,  301-S94-7202  _ Oct.  13-15  9  00  a  m 

Genome,  Dr.  Cheryl  Corsaro.  301-594-7336  ..„ Oct.  31 -Nov. -2 9:00  am 

Mammalian  Genetics,  Dr.  Jerry  Roberts.  301-594-7051  ...  Oct  5-7  9:00  am 


St.  Jan'>es  Hotel.  Washington,  DC. 
Holiday  Inn,  Bethesda,  MD. 
Wyndham  Bnstol  Hotel,  Washington,  DC. 
Embassy  Suites  Hotel,  Chevy  Chase  Pavil- 
ion, Washtrigton,  DC. 


Health  Pronwtlon  and  Disease  Prevention  Initial  Review  Group 


^^'^4^706?  '^^^"^  Controt-1.  Dr.  Scott  Osboree.  Oct.  12-14  8:00  a.m Residence  Inn  Marriott.  Bethesda.  MD. 

Epidemiology  and  Dtsease  ContTol-2,  Dr    H.  M.  Stiles,  Oct  19-21  830  am 

301-594-7194. 

Nursing  Research.   Dr.   Gertrude   McFartand,   301-594-  Oct.  3-5  830  am 
7080. 

Sa^eJ^and^Oocupational  Health.  Dr.  Gopal  Sharma,  301-  Oct  12-14 8:00  a.m Holiday  Inn,  Crowne  Plaza.  Rockville,  MD. 

Toxrcotogy-I.  Dr.  Alfred  Marozzi,  301-594-7278  Oct  12-14  8:00  a.m American  Inn,  Bethesda.  MD. 

Toxcotogy-2.  Dr.  AMred  Marozz..  301-594-7278 Oct.  26-28  8:00  a.m American  Inn.  Bethesda!  MO. 


Dupont  Plaza  Hotel.  Washington,  DC. 
Holiday  Inn,  Chevy  Chase,  MD. 


Immunetogicai  Sciences  Initial  Review  Group 


Allergy  and  kwnuootogy,  Mr.  Howard  Berman.  301-594-  Oct.  12-14  830  a  m 
7234. 

Experimental  Immunotogy,  Dr.  Calbert  Laing,  301-594-  Oct  5-7  830  am 

7190.  o.ouc.m. 

Immunobiotogy.  Dr.  Betty  Hayden.  301-694-7310 Oct  26-28  .„ 6:00  a.m. 

Inwnunohjyical  Sciences,   Or.   Amta  Gorman   Wewblett,  Oct  19-21  ..  ..  8  30am 
301-594-7175. 


Holiday  Inn,  Chevy  Ctiase.  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn.  Chevy  Chase,  MD. 
Holiday  Inn.  Chevy  Cttase.  MD. 
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Study  section/contact  person 


October-November 
1994  meetings 


TifDe 


Location 


Immunology,  Virology  and  Pathology.  Dr.  Lynwood  Jones,    Oct  12-14  8-30  a  m 

301-594-7262.  


Holiday  Inn,  Chevy  Chase,  MD. 


Infectioua  DISMses  and  Microbiology  Inttiat  Review  Group 


Bacteri^^  and  Mycology-1.  Dr.  T.mothy  Henry.  301-  Oct.  26-28 8:30  a.m Ramada  Hotel,  Bethesda,  1^0. ~ 

^'SlSS^rl/f ''°'°^"''  '^'-  """"""  ^'^'^^'  ''■•  ^''■^'  S^30a.m.. HoLday  inn.  Chevy  Chase,  MD. 

Experimental  Virology,  Dr.  Garrett  Keefer,  301-594-7099  Oct  17-19  r -in  a  m  u^.vi     , 

Microbial  Physiology  and  Genetics-1.  Dr.  Martin  Sr,  S"  26-28  tsS  Jm hSSJ:    nn  ^^"^ '^'^m^^" 

301-594-7176.  «^i.  «:a-^o  O..JU  a.m Holiday  Inn,  Governor's  House,  Washmg- 

''?0*4L?7T7'^''  '"''  ^'"''"'''  °'  ^"^"''^  ''^^^^  °^'-^^2^  -  8  30a.m HoSy^Pnn,  Bethesda.  MD. 

^'so^^sJ^SS"  ^""^  P^'^^^*^°'°9y-  Dr.  Jean  Hickman.  Oct.  12-14  8:00  a.m Hol.day  Inn.  Bethesda,  MD. 


Virology.  Dr.  Rita  Anand.  301-594-7108  Oct  i?-i4  n in -.  „,  lj  ,^      ,      ^ 

*-^-  ^"^^^  O-30  a.m Holiday  Inn  Crowne  Plaza,  Rockvilte 


MD. 


Musculoskeletal  and  Dental  Sciences  Initial  Review  Group 


General  Medicine  A-1.  Dr.  Harold  Davidson,  301-594-    Oct.  16-18 „    7 


General  Medicine  B,  Dr.  Daniel  McDonald.  301-594-7301      Oct  12-14  800  a m 

Oral  Biology  and  Medicine-1.  Dr.  Larry  Pinkus,  301-594-    Oct.  17-19  .Z:::::    8;30  am  :::...    Ramada  Hotel,  AlexaTKlna'.VA. 


00  P-"i Mamott  Hotel.  Pooks  Hill.  Bethesda.  MD. 

Holiday  Inn,  Bethesda.  MD. 


Holiday  Inn  OW  Town,  Alexandria.  VA. 


Oral  Biology  and  Medicine-2.  Dr.  Priscilla  Chen,  301-594-    Oct.  17-19  8:30  a.m. 

7287. 

Ortho^^d^cs  and  Musculoskeletal.  Ms.  Ileen  Stewart,  301-    Oct  12-14  8:30  a.m HolKiay  Inn,  Bethesda,  MD. 


Neurological  Sciences  Initiai  Review  Group 


Neurological  Sciences-1.  Dr.  Carl  Banner.  301-594-7206      Oct  12-14  830  am  <^f    iam<.c  m^.<>i  wu,ok>^       r^/- 

Neuro^k^  Sc^nces-2,  Dr.  Stephen  Gobel.  301-594-    Oct.  11-.3  : :.:.::.::     t^tlZZ     Hofi^Trnn'SSJ^SS  MD^^- 


KeuS^^Dr^LmaTp!!;^^  ^7  .^\°  PO  ^^ Hollywood  Beach  Hilton.  Miam..  FL 

Neurology  C,  Dr.  Kenneth  Newrock.  301-594-7123 Oct.  12-14  ..:.:::::::::     8"        "     ^  ^  ' 


30  a.m Barcelo    Washington    Hotel.    Washinqion 

DC. 


Nutritional  and  Metabolic  Sciences  Initial  Review  Group 


Clink^al  Sciences-I.Ms.  Jo  Pelham.  301-594-7254 Oct.  20-21    8:30  a.m  Holiday  Inn  Bethesda  MD 

Clinical  Sc.ences-2.  Ms.  Jo  Pelham.  301-^94-7254 Oct.  27-28  8.00  am hS  nn' cSTSa^  MD 

General  Medicine  A-2.  Dr.  Mushtaq  Khan,  301-594-7168  Oct.  ^10  8:30  a.m.  :;;.:  T^S' Santa"^  M^'lJa.^^Ho.e..  santa 

Metabolism.  Dr.  KnshKrishnan.  301-594-7156 Oct.  2^28  8:30  am  HoSvTnn^Georaetown  DC 

Nutrition.  Dr.  Sooja  Kim,  301-594-7174   ...  Oct  5-7  fi-^n  a  m PmK,cV  c  ^     i?  ;T?>V        ,..        „ 

'                                   i-»ci.  o-/  e.,30  a.m Embassy  Suites  Hotel.  Chevy  Chase  Pavii- 

ton,  Washington.  DC. 


Oncological  Sciences  Initial  Review  Group 


Ch_emjcal  Pathology.   Dr.   Edmund  Copeland,  301-594-    Oct.  24-26  8:00  a.m Holiday  inn.  Chevy  Chase.  MD. 

Ex|jnmental  Therapeutics- 1.  Dr.  Philip  Perkins,  301-594-    Oct.  12-14  8:30  a.m Hyatt  Hotel,  Arlington,  VA. 

%m5S.'  ■^^'^"^-2'   °'-   ^^^"^  "-rtwack.  301-    Oct.  2^28  8:30  a.m Holiday  Inn  Crowne  Plaza.  Rockville.  MD. 

Metabolic  Pathology.   Dr.   Marcelina  Powers.  301-594-    Oct  12-14  8:00  a.m The  Georgetown  Inn,  Washington,  DC 

Pathology  A.  Dr.  Larry  Pinkus.  301-594-7315 Oct  4-7  7:30  p  m  Holidav  Inn  Bethesda  MD 

Pathology  B.  Dr.  Martin  Padarathsingh.  301-594-7192 Oct.  12-14  8:00  a.m  .::.::  SSj  Z'  S^Sown  DC 

Radiation.  Dr.  Paul  Strudler.  301-594-7152  Oct.  17-19  8:30  a.m ESsi^eTH^^Sct^^  Chase  Pavil- 

- .  ion,  Washington.  DC. 


Pathophysiotogicai  Sciences  Initial  Review  Group 


Lung  Bk)togy  and  Pathotogy.  Dr.  Anne  Claric.  301-594-    Oct  12-14  8:00  a.m HoWay  Inn.  Chevy  Chase,  MD. 

Physiology,  Dr.  Michael  Lang,  301-594-7332 Oct.  12-14  8.30  am Embassy  Surtes  Hotel,  Chevy  Chase  Pav..- 

ion,  Washington,  DC. 


43132 Federal  Register  /  Vol.  59.  No.  161  /  Monday.  August  22.  1994  /  Notices 


Study  section/contact  person  ^^gSTlJS?^  Time  Location 

Respiratory  and  Applied  Physiology.  Dr.  Everett  Sinnett.    Oct.  24-26 8:00  a.m Holiday  Inn,  Bettiesda.  MD 

301-594-7220. 

Sensory  Sciences  Initial  Review  Group 

Hearing  Research,  Dr.  Joseph  Kimm.  301-594-7257  _ Oct.  10-12  8:30  a.m Hyatt  Regency  Hotel.  Bethesda,  MD. 

Sensory  Disorders  and  Language,  Dr.  Jane  Hu,  301-584-  Oct.  12-14  8:30  am Holiday  Inn  Capitol  Hill.  Washington  DC 

7269. 

VisualSciencesA.  Dr.  LuigiGiacometti.  301-594-7132  ...  Oct.  26-28 8:30  a.m Holiday  Inn  Crowne  Plaza.  Rociwille,  MD. 

Visual  Sciences  B.  Dr.  Leonard  Jakubczalt,  301-594-  Oct.  5-7  8:30  a.m The  Latham  Hotel.  Georgetown.  DC. 

7 1 9o. 

Visual  Sciences  C.  Dr.  Carole  Jelsema,  301-594-7311  ....  Oct.  5-7  8:00  a.m Holiday  Inn.  Governor's  House.  Washing- 
ton, DC. 

Surgery,  Radiology  and  Bloengineering  Initial  Review  Group 

Diagnostic  Radiology.  Dr.  Catharine  Wingate,  301-594-  Oct.  3-5  8:30  a.m Marriott  Hotel.  Pooks  Hill.  Bethesda.  MD. 

7295. 

Surgery  and  Bloengineering,  Dr.  Paul  Paral<l<al,  301-584-  Oct.  3-4  8:00  a.m Holiday  Inn.  Chevy  Chase,  MD. 

7258. 

Surgery.  Anesthesiology  and  Trauma,  Dr.  Keith  Kraner,  Oct.  19-21  2:00  p.m Holiday  Inn,  Bethesda.  MD. 

301-594-7308. 


The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  conHdential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/ or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  August  16, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  94-20515  Filed  8-19-94;  8:45  am) 

BiLUNO  COOC  4140-41-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  D-94-1068;  FR-3768-D-01] 

Revocation  in  Part  and  Delegation  of 
Autttorlty. 

AG€NCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  revocation  in  part  and 
delegation  of  authority. 

SUMMARY:  This  notice  delegate.s 
authority  from  the  Secretary  of  Housing 
and  Urban  Development  to  the  Assistant 
Secretary  for  Policy  Development  and 
Research  (FD&R)  with  regard  to  three 


specific  programs.  These  programs 
include  the  Work  Study  Program  and 
the  Joint  Community  Development 
Program,  under  Section  107  of  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974.  as  amended, 
42  U.S.C.  5307,  and  the  Community 
Outreach  Partnerships  Program,  under 
the  Community  Outreach  Partnership 
Act  of  1992,  42  U.S.C.  5307  note.  These 
programs  were  previously  administered 
by  the  Assistant  Secretary  for 
Community  Planning  and  Development 
(CPD). 

EFFECTIVE  DATE:  August  15,  1994, 
(except  for  the  Work  Study  Program,  for 
which  the  revocation  in  part  and  the 
delegation  of  authority  shall  be  effective 
on  Septembers,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  L.  Thompson.  General  Deputy 
to  thp  Assi.stnnt  Secretary  for  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development. 
451  7th  Street,  SVV.  Washington.  DC 
20410,  telephone  (202)  708-1600.  [This 
is  no*  a  toll-free  number.] 
SUPPLEMENTARY  INFORMATION:  In  order  to 
achieve  the  goal  of  increasing  the 
communication  and  collaboration 
among  HUD,  universities  and  local 
communities,  the  Secretary  has 
determined  to  create  a  new  Office  of 
University  Partnerships  within  the 
OffiGe  of  the  Assistant  Secretary  for 
Policy  Development  and  Research.  The 
purpose  of  this  office  is  to  strengthen 
HUD's  ties  with  academic  institutions 
because  of  the  ideas  and  research  they 
can  offer  in  the  making  of  policy,  and 
because  of  their  role  in  training  the  ne.xt 
generation  of  urban  scholars  and 
professionals. 


Due  to  the  creation  of  this  new  office, 
certain  HUD  programs  which  belong 
within  it  need  to  be  relocated  under  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  These 
programs  include  the  Work  Study 
Program,  the  Community  Outreach 
Partnerships  Program,  and  the  Joint 
Community  Development  Program. 
Prior  to  when  these  delegations  have 
taken,  and  will  take,  effect,  they  were 
administered  within  the  Office  of  the 
Assistant  Secretary  for  Comm\inity 
Planning  and  Development.  It  is  noted 
that  the  power  and  authority  of  the 
Secretary  under  the  Work  Study 
Program  shall  not  be  delegated  to  the 
Assistant  Secretary  for  PD&R  until 
September  6. 1994.  This  is  in  order  to 
best  serve  the  needs  of  the  public  due 
to  the  present  stage  of  the  funding  and 
review  process  for  this  progranj. 

Accordingly,  the  Secretary  delegates, 
and  revokes  in  part,  authority  as 
follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  the  Assistant 
Secretary  for  Policy  Development  and 
Research  (PD&R)  the  power  and 
authority  of  the  Secretary  with  respect 
to  the  programs  Hstcd  below: 

1.  The  Work  Study  Program.  Section 
107(c)  of  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended.  42  U.S.C.  5307(c). 

2.  The  Joint  Community  Development 
Program.  Section  107(b)(5)  of  the 
Housing  and  Community  Development 
Act  of  1974.  as  amended.  42  U.S.C. 
5307(b)(5). 


IMI 
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3.  The  Community  Outreach 
Partnerships  Program,  within  the 
Community  Outreach  Partnership  Act  of 
1992,  42  U.S.C.  5307  note,  and  Section 
107  of  the  Housing  Development  Act  of 
1974,  as  amended,  42  U.S.C.  5307. 

Such  delegated  authority  includes  all 
existing  and  current  grants  and 
agreements  for  which  Community 
Planning  and  Development  is  relieved 
of  administration  and  liability. 

Section  B.  Authority  to  Redelegate 

"  The  authority  granted  pursuant  to 
Section  A.,  above,  may  be  further 
redelegated  pursuant  to  this  delegation. 

Section  C.  Authority  Revoked  in  Part 

The  Secretary  of  Housing  and  Urban 
Development  revokes  in  part  the 
Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  for 
Community  Planning  and  Development 
and  the  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development,  published  in  the  Federal 
Register  at  48  FR  49384  on  October  25, 
1983.  In  Section  A.I.,  with  regard  to  the 
authority  delegated  under  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  the  Secretary  revokes  the 
delegation  to  exercise  the  power  and 
authority  of  the  Secretary  with  respect 
to  the  Work  Study  Program,  under 
Section  107(c),  and  the  Joint 
Community  Development  Program, 
under  107(b)(5).  The  Secretary  further 
revokes  any  and  all  authority  delegated 
to  the  Assistant  Secretary  and  General 
Deputy  Assistant  Secretary  for 
Community  Planning  and  Development 
under  Section  107  or  Title  I  pertaining 
to  the  Community  Outreach 
Partnerships  Program.  42  U.S.C.  5307 
note. 

Authority:  Sec.  7(d),  Department  of 
Housing  and  Urban  Developmnnt  Act  |42 
I'.S.C.  3535(d)|. 

Dated:  August  15,  1994. 
Henry  G.  Cisneros, 

Secretary  of  Housing  and  I  rhun 
Development. 

IFR  Dot.  94-20477  Filed  8-19-94;  8:45  am) 

BILLING  CODE  4211^3-M 


DEPARTMENT  OF  THE  INTERIOR 

Performance  Review  Board 
Appointments 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  Performance  Review 
Board  Appointments. 


Review  Board.  The  publication  of  these 
appointments  is  required  by  Section 
405(a)  of  the  Civil  Service  Reform  Act 
of  1978  (Pub.L.  95-454,  5  U.S.C. 

4314(c)(4). 

DATE:  These  appointments  are  effective 
upon  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
VVoodrow  W.  Hopper.  Jr.,  Director  of 
Personnel,  Office  of  the  Secretary, 
Department  of  the  Interior,  1849  C 
Street,  N.W..  Washington,  D.C.  20240, 
Telephone  Number:  (202)  208-6761. 

Department  of  the  Interior  SES 
Performance  Review  Board — 1994 

Mary  Ann  Lauler,  Chair,  Office  of 

Budget  (Career  Appointee) 
Carol  Bacon,  Bureau  of  Indian  Affairs 

(Career  Appointee) 
Joseph  E.  Doddridge,  Office  of  the 

Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks  (Career  Appointee) 
Gayle  F.  Gordon,  Office  of  Information 

Resources  Management  (Career 

Appointee) 
B.J.  Griffith,  National  Park  Ser\  ice 

(Career  Appointee) 
Debra  S.  Knopman,  Office  of  the 

Assistant  Secretary  for  Water  and 

Science  (Noncareer  Appointee) 
Lucy  R.  Querques,  Minerals 

Management  Service  (Career 

Appointee) 
J.  Lynn  Smith,  U.S.  Geological  Survey 

(Career  Appointee) 

Dated:  August  16.  1994. 
James  E.  Reed. 
Acting  Director  of  Personnel. 
IFR  Doc.  94-20501  Filed  8-19-94;  8:45  am) 
BILUNG  CODE  431».10-M 


SUMMARY:  This  notice  provides  the 
names  of  individuals  who  have  been 
appointed  to  serve  as  members  of  the 
Department  of  the  Interior  Performance 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-290  |Sub-No.  143X)] 

Central  of  Georgia  Railway  Company — 
At>andonment  Exemption — In  Laurens 
County,  GA 

Central  of  Georgia  Railway  Company 
(Central)  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F— 
Exempt  Abandonments  to  abandon 
approximately  0.94  mile  of  rail  line 
between  mileposts  36.34-WT  and 
37.28-WT  at  Dublin,  in  Laurens  County 
GA. 

Central  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  ser\-ice 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 


such  user)  regarding  cessation  of  sunice 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report).  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  bef?n  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  P. 
Co.— Abandonment— Goshen,  360  l.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  l^S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  finandol 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  21,  1994,  unless  staved 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),^  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  a  must 
be  filed  by  September  1.  1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  12,  1994.  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commi.ssion,  Washineton,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Conimis«;ion  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation. 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  t.he 
exemption  is  void  ab  initio. 

Central  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  anv.  on  the 
environment  or  historic  resources.  The 


'  .\  sta\  will  be  rositinelv  i,v.upd  bv  ihi' 
Commission  in  thosp  proceedings  whero  an 
informed  deciMtin  on  environmental  i&sue- 
(whclher  rai.sed  by  a  parlv  or  by  ihe  Cxjm.'n;i?:()ns 
.Section  of  Environmental  .•\nai>sis  in  iis 
mdopendenl  invpMipationl  cannot  be  made  prior  to 
Ihe  Pifoc.tive  date  of  the  notice  of  exemption  See 
Exemf)tion  of  Out-of-Sen-ice  Bail  Uncs.  5  I.CC.ad 
.177  (19891.  .Any  entily  seeking  a  slay  involving 
environmer.id!  concerns  is  encouraged  lo  file  ,!s 
ri-(iiicst  as  soon  as  possible  in  order  !o  permit  the 
Commission  to  review  and  acl  on  the  re<;iie>i  N-icie 
the  effective  dale  of  this  exemption. 

•  See£.ve//ipf  of  Rail  Abandonment— iHlirs  of 
Fimin  Assi:ft .  4  I.C.C.2d  164  (1987) 

'  The  Commission  will  accept  a  latc-nied  irHil 
use  refjijest  .is  lonj;  as  it  retains  jurisdiction  i.i  do 
.so. 
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Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  26, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation. 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  15,  1994. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Acting  Secretary. 

jFR  Doc.  94-20543  Filed  8-19-94;  8:45  am) 
BILUNO  COOE  703S-O1-P 

[Docket  No.  AB-43  (Sut>-No.  160X)] 

Illinois  Central  Railroad  Company— 
At>andonment  Exemption — in  Jackson, 
MS 

Illinois  Central  Railroad  Company  (IC) 
has  filed  a  notice  of  exemption  under  49 
CFRPart  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  4.5  mile  rail  line  in 
Hinds  County,  MS,  known  as  the 
lackson,  Mississippi  line,  extending 
from  milepost  NN-181.21  to  milepost 
NN-185.15  and  from  milepost  NN- 
186.95  to  milepost  NN-187.52,  in 
Jackson,  MS. 

IC  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report).  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment— Goshen.  360  ICC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 


revocaition  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  21,  1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,"  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  '  must 
be  filed  by  September  1, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  12, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Myles  L. 
Tobin,  455  N.  Cityfront  Plaza  Dr..  20th 
floor,  Chicago,  IL  60611. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

IC  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  August  26.  1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219.  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  sub,sequent  decision. 

Decidfid   .\Lj"ust  10,  1994. 


'  A  stay  will  be  issued  roulinftly  by  the 
Commistion  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whcthi't  raised  by  a  p,irty  or  by  the  Commission's 
Secli.'jn  of  Energy  and  Environment  in  its 
indepf-ndent  investigation)  cannot  be  made  prior  to 
the  ef fH<:live  date  of  the  notice  of  exemption.  See 
E\tn>[:i.K>n  o/  Ou(-<i(  ^(>^  ice  ttiiil  Lines.  5  i.C;.C.2d 
377  (I'ltB),  .'Kny  entiiv  .seeking  a  stay  on 
environitienta!  concerns  is  encouraged  to  file  its 
requfst  a.^  soon  as  possible  in  order  to  permit  this 
CommislioR  'o  review  and  act  on  the  request  l)eforp 
the  eifi'clive  date  of  this  exemption. 

-  .St;c  &i<-ni/)t  of  Hail  Abamlonment — 0)fi-rs  of 
Fman  .^sist .  4  I.C.CZd  164  (1987). 

'Till- Commission  will  accept  a  late-filed  trail  use 
ref)  irst  a^  long  as  it  retains  jurisdiction  to  do  .vo. 


By  the  Commission,  David  M.  Konschnik> 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

jFR  Doc.  94-20542  Filed  8-19-94;  8:45  am) 

BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  0-0662] 

Proposed  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Notice  of  proposed  class 
exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  class  exemption  from  certain 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA  or  the  Act)  and  from  certain 
taxes  imposed  by  the  Internal  Revenue 
Code  of  1986  (the  Code).  If  granted,  the 
proposed  exemption  would  exempt 
prospectively  and  retroactively  to 
January  1,  1975,  certain  transactions 
engaged  in  by  insurance  company 
general  accounts  in  which  an  employee 
benefit  plan  has  an  interest,  if  certain 
specified  conditions  are  met.  Additional 
exemptive  relief  is  proposed  for  plans  to 
engage  in  transactions  with  persons  who 
provide  ser\ices  to  insurance  company 
general  accounts.  The  proposal  would 
also  permit  transactions  relating  to  the 
origination  and  operation  of  certain 
asset  pool  investment  trusts  in  which  a 
general  account  has  an  interest  as  a 
result  of  the  acquisition  of  certificates 
issued  by  the  trust.  The  proposed 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of 
employee  benefit  plans,  insurance 
company  general  accounts,  as  well  as 
other  persons  engaging  in  the  described 
transactions. 

DATES:  Written  comments  and  requests 
for  a  hearing  shall  be  submitted  to  the 
Department  before  October  21,  1994.  If 
granted,  the  exemption  would  be 
effective  January  1,  1975. 
ADDRESSES:  All  written  comments 
(preferably  3  copies)  and  9  hearing 
requests  should  be  sent  to:  Pension  and 
Welfare  Benefits  Administration,  Office 
of  Exemption  Determinations,  Room  N- 
5649,  200  Constitution  Avenue  NW., 
Washington.  DC  20210,  Attention:  ACLI 
Class  Exemption  Proposal.  The 
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application  for  exemption  (Application 
Number  D-9662),  as  well  as  all 
comments  received  from  interested 
persons,  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Room  N-5507,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyssa  E.  Hall,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  (202)  219-8971  (not  a  toll-free 
number)  or  Timothy  Hauser,  Plan 
Benefits  Security  Division,  Office  of  the 
•Solicitor,  (202)  219-8637  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  This 
document  contains  a  notice  of  pendency 
before  the  Department  of  a  proposed 
class  exemption  from  certain  of  the 
restrictions  of  sections  406  and  407  of 
ERISA  and  from  certain  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code.  The  proposed  exemption  was 
requested  in  an  application  dated  Man.h 
25, 1994,  submitted  by  the  American 
Council  of  Life  Insurance  (the  ACLI) ' 
pursAiant  to  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  section  2570  subpart  B  (55  FR 
32836,  August  ID,  1990).  In  addition, 
the  Department  is  proposing  additional 
relief  on  its  own  motion  pursuant  to  the 
authority  described  above. ^ 

Background 

Life  insurance  companies  issue  a 
variety  of  group  contracts  for  use  in 
connection  with  employee  pension 
benefit  plans,  some  of  which  provide 
benefits  the  amount  of  which  is 
guaranteed,  some  of  which  provide 
benefits  that  may  fluctuate  with  the 
investment- performance  of  the 
insurance  company,  and  some  of  which 
offer  elements  of  both.  Under  section 
401(b)(2)  of  ERISA,  if  an  insurance 
company  issues  a  "guaranteed  benefit 
policy"  to  a  plan,  the  as.sets  of  the  plan 
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'  The  ACU  is  the  major  trade  association  of  the 
life  insurance  business,  representing  640  life 
insurance  companies,  these  companies  hold,  in  the 
aseffigate.  approximately  89%  of  the  assets  of  all 
life  insurance  companies  and  94%  of  the  pension 
biisine.ss  with  insurance  comp>anies. 

-Section  102  of  Reorganization  Plan  .\o.  4  of 
1978  (43  FR  47713,  October  17,  1978).  effpctive 
Derember  31,  1978  (44  FR  1065.  January  3.  1979). 
generally  transferred  the  authority  of  the  Socretarv 
of  the  Treasury  to  issue  exemptions  under  section 
4975(c)(2)  of  the  Code  to  the  Secretary  of  Labor.  In 
the  discussion  of  the  exemption,  references  to 
sections  406  and  408  of  the  Act  should  be  r«od  to 
rpfnr  as  well  as  to  the  corrpspori.!,:;!;  prn\  ••inins  i)f 
MM  tion  4975  of  the  Ciido. 


are  deemed  to  include  the  policy,  but  do 
no,  solely  by  reason  of  the  issuance  of 
the  pohcy,  include  any  of  the  assets  of 
the  insurance  company.  Section 
401(b)(2)(B)  defines  the  term 
"guaranteed  benefit  policy"  to  mean  an 
insurance  policy  or  contract  to  the 
extent  that  such  policy  or  contract 
provides  for  benefits  the  amount  of 
which  is  guaranteed  by  the  insurer.  In 
addition,  in  ERISA  Interpretive  Bulletin 
75-2,  29  CFR  2509.75-2,  the 
Department  stated  that  if  an  insurance 
company  issues  a  contract  or  policy  of 
insurance  to  a  plan  and  places  the 
consideration  for  such  contract  or  policy 
in  its  general  asset  account,  the  assets  in 
such  account  shall  not  be  considered  to 
be  plan  assets. 

On  December  13, 1993,  the  Supreme 
Court  rendered  its  decision  in  John 
Hancock  Mutual  Life  Insurance  Co.  v. 
Harris  Trust  &  Savings  Bank,  114  S.  Ct. 
517  (1993)  [Harris  TmstJThe  Supreme 
Court  held  that  those  funds  allocated  to 
an  insurer's  general  account  pursuant  to 
a  contract  with  a  plan  that  vary  with  the 
investment  experience  of  the  insurance 
company  are  "plan  assets"  under 
ERISA.  As  a  result,  the  Court  concluded 
that  Hancock  was  a  fiduciary  with 
respect  to  the  management  and 
disposition  of  such  funds.  Under  the 
reasoning  of  this  decision,  a  broad  range 
of  activities  involving  insurance 
company  general  accounts  are  subject  to 
ERISA's  fiduciary  standards. 

Prior  to  the  Harris  Trust  decision,  the 
insurance  industry,  following  adoption 
of  IB  75-2,  operated  under  the 
assumption  that  general  account  assets 
were  not  plan  assets,  and  thus,  were  not 
subject  to  ERISA's  fiduciary 
responsibility  provisions.  As  a  result  of 
the  retroactive  effect  of  the  Supreme 
Court  decision,  numerous  transactions 
engaged  in  by  insurance  company 
general  accounts  may  have  violated 
ERISA's  prohibited  transaction 
provisions.  The  insurance  industry 
believes  that,  absent  exemptive  relief,  it 
will  be  subject  to  significant  additional 
litigation  with  respect  to  the  operation 
of  its  general  accounts. 

If  the  underlying  assets  of  a  general 
account  include  plan  assets,  persons 
who  have  engaged  in  transactions  with 
such  general  account  may  be  viewed  as 
parties  in  interest,  including  fiduciaries, 
with  respect  to  plans  which  have 
interests  as  contractholders  in  the 
general  account.  Lastly,  the  underlying 
assets  of  an  entity  in  which  a  general 
account  acquired  an  equity  interest  may 
include  plan  assets  as  a  result  of  the 
Harris  Trust  decision. 


ui 


Summary  of  the  Application 

The  application  contains  facts  am) 
representations  with  regard  to  thp 
requested  exemption  that  p-e 
summarized  below.  Interesed  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  compete 
representations  of  the  Applicant. 

The  ACLI  represents  that  present  !\ 
the  $1.5  trillion  in  general  account 
assets  of  domestic  life  insurance 
companies,  more  than  $558  billion 
relate  to  life  insurance,  health  insu.'ame 
and  a  broad  variety  of  annuity  products 
purchased  by  employee  benefit  plans. 
General  account  contracts,  unlike  all 
other  investment  and  funding  vehicles 
offered  to  plans,  provide  risk  pooling, 
guarantees  of  principal  and  rates  of  ^ 
return,  as  well  as  benefit  guarantees,  all 
of  which  are  backed  by  every  dollar  in 
the  general  account.  The  Applicant 
further  states  that  it  is  this  pooling  end 
assumption  of  risk  that  distinguish 
insurance  companies  from  typical 
investment  firms  and  for  which  the  s\o\f 
insurance  regulatory  agencies  impose 
stringent  reser\'e  and  capital 
requirements. 

Like  any  other  business,  insurant  e 
companies  have  developed  new 
products  to  compete  in  an  ever  chcn^ing 
marketplace.  In  the  pension  area, 
various  forms  of  participating  general 
account  contracts,  especially  deposit 
administration  and  immediate 
participation  guarantee  contracts,  \\i  re 
.specifically  developed  to  be  responsive 
to  the  expressed  needs  of  plan  sponsors. 
The  ACLI  states  that  even  before 
enactment  of  ERISA,  participating 
general  account  contracts  provided  a 
unique  balance  of  investment 
participation  and  protection,  as  ueli  .-s 
many  billions  of  dollars  of  benefits  to 
plan  participants  and  beneficiaries 
Participating  contracts  allow 
contractholders  to  share  in  the  gener.il 
accounts"  favorable  investment, 
mortality  and  morbidity  experience 
obtain  protection  from  unfavorable 
experience,  and  to  provide  certainty 
dependability  for  the  payment  of 
benefits  to  participants  and 
beneficiaries.  According  to  the  ACLI. 
these  factors  have  enabled  plan 
sponsors  to  fund  their  benefit  promises 
and  to  increase  the  benefits  to  plan 
participants  and  beneficiaries. 

Since  the  Supreme  Court  rendered  its 
decision  in  Harris  Trust,  the  legal 
landscape  applicable  to  general  a<  <  o>jiit 
activities  has  been  significantly  altered. 
The  ACLI  represents  that  the  Court's 
decision  has  created  uncertainty 
regarding  the  status  of  general  aa.oi,:.l 
operations  and  aaivities  under  ERi^-.\- 
governed  plans  and  will  have  a  lonj; 
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term  adverse  effect  on  plan  participants, 
the  U.S.  economy  and  the  insurance 
industry  in  the  absence  of  exemptive 
relief. 

The  ACLl  notes  that  insurance 
companies  invest  approximately  $675 
billion  of  general  account  assets  in  the 
economy  each  year  and  that  this  is  one 
of  the  largest  sources  of  capital  available 
in  the  United  States,  particularly  for 
smaller  and  medium-sized  businesses 
which  are  the  source  of  most  of  the  new 
job  creation  in  our  country.  The 
Applicant  states  that  the  decision  in 
Harris  Trust  has  begun  to  slow,  if  not 
totally  disniprt,  the  nation's  capital 
markets.  Investment  bankers,  brokers 
and  banks,  as  well  as  insurance 
i:ompanies,  are  all  now  hesitant  to 
engage  in  common,  commercially 
reasonable  and  economically  beneficial 
business  transactions  for  fear  of 
inadvertently  violating  ERISA's 
prohibited  transaction  restriciions.  The 
Applicant  believes  that  without  the 
relief  requested  in  its  application,  many 
ordinary  practices  of  the  insurance 
industry  could  be  called  into  question. 

The  ACLI  has  requested 
unconditional  retroactive  relief  from 
January  1, 1975,  for  all  transactions  that 
may  be  viewed  as  having  been 
prohibited  because  insurance  company 
general  accounts  may  have  held  plan 
assets,  as  well  as  certain  other 
transactions  that  may  be  viewed  as 
having  become  prohibited  merely  as  the 
result  of  an  ERISA  covered  plan's 
purchase  of  a  participating  general 
account  contract.  The  ACLI  states  that, 
although  it  is  not  possible  to  identify 
with  specificity  the  types  of  transactions 
to  be  covered  by  the  proposed 
exemption,  such  transactions  would 
include  (but  are  not  limited  to)  the 
following: 

(A)  all  internal  operations  of  the 
general  account  (internal  transactions); 
(B)  all  investment  transactions  involving 
general  account  assets,  including 
transactions  between  the  general 
account  and  a  party  in  interest  with 
respect  to  a  plan  that  has  purchased  a 
general  account  contract;  and  (C)  the 
purchase  by  the  general  account  of 
securities  issued  by  and  real  property 
leased  to  employers  of  employees 
covered  by  plans  that  have  purchased 
general  account  contract.s. 

Internal  Transactions 

The  ACU  represents  that  general 
acccunts  engage  in  a  variety  of  internal 
activities  which,  given  the  application 
of  ERISA,  could  potentially  be  viewed 
as  prohibited.  For  example,  income  and 
losses  generated  by  general  account 
investments  are  allocated  among  lines  ol 
husine.ss  (or,  where  applicable,  among 


segmeats)  or  to  surplus.  Decisions  must 
be  made  regarding  the  use  of  surplus, 
i.e.,  whether  and  to  what  extent  to  use 
surplus  to  pay  dividends  to 
policyholders  or  stockholders.  In 
addition,  general  operational  busine.ss 
deci.sions  relating  to  salaries  and 
benefits  for  the  employees  of  the 
insurer,  the  provision  of  office  space 
and  materials,  advertising  expenses, 
charitable  contributions,  etc.,  could  also 
be  transactions  subject  to  ERISA  due  to 
the  pooled  nature  of  general  account 
assets.  Thus,  the  ACLI  represents  that 
conceivably  any  of  the  myriad  of 
decisions  made  by  an  insurance 
company  regarding  the  structuring  or 
internal  operation  of  its  business  would 
need  exemptive  relief.  In  addition,  the 
ACLI  notes  that  many  insurance 
companies  use  affiliates  to  provide 
investment  management  or  property 
management  services  with  regard  to 
general  account  properties  and  assets. 

Investment  Transactions  With  Third 
Parties 

The  Applicant  represents  that  due  to 
the  pooled  nature  of  general  account 
assets,  it  is  cx)nceivable  that  general 
account  investment  transactions  with 
persons  who  are  parties  in  interest  with 
respect  to  ERISA-govemed  plans  which 
have  purchased  participating  general 
account  contracts  (external  transactions) 
could  be  viewed  as  subject  to  the 
prohibited  transaction  rules  of  ERISA. 
For  example  insurance  companies  are 
currently  the  most  significant  source  of 
loans  for  smaller  and  mid-sized 
co.mpaiies  in  today's  market.  Many,  if 
not  all,  of  those  companies  have  party 
in  interest  relationships  with  plans  that 
have  purchased  general  account 
contracts.  Application  of  ERISA's 
prohibited  transaction  provisions  would 
have  an  adverse  impact  on  the  primary 
source  of  credit  for  these  companies. 
The  ACU  further  represents  that 
applitition  of  the  prohibited  transaction 
rules  in  this  case  could,  therefore,  call 
into  question  almost  every  investment 
transaction  by  insurance  company 
general  accounts  since  the  January  1. 
1975.  effective  date  of  the  ERISA  " 
fiduciary  provisions. 

The  Applicant  states  that  the  relief 
needed  for  general  account  investment 
tran.sactions  would  be  similar  to  the 
broad  relief  provided  in  Prohibited 
Transaction  Exemption  78-19,  43  Fed. 
Reg.  59915  (December  22,  1978).  as 
amended  and  redesignated  in  PTE  90- 
1,  55  Fed.  Reg.  2891,  (January  29,  1990). 
P  i"E  90-1  provides  conditional  relief  for 
certain  transactions  between  insurance 
company  pooled  .separate  accounts  in 


vt^hich  plans  have  an  interest  and  parties 
in  interest  with  respect  to  thme  plans.^ 

Additional  Transactions 

In  addition  to  broad  relief  for 
transactions  between  patties  in  interest 
and  general  accounts,  the  ACU 
represents  that  various  other 
transactions  would  need  retroactive 
relief  as  a  result  of  the  potential  plan 
asset  treatment  of  general  account 
as.sets. 

Over  the  years,  there  have  been 
literally  thousands  of  persons  and 
entities  that  have  provided  services  to 
insurance  companies.  According  to  the 
ACLI.  because  of  the  size  of  insurance 
company  general  accounts,  the  number 
of  service  providers  raises  the 
possibility  of  countless,  technical 
prohibited  transactions  which  have 
posed  no  possibility  of  abuse.  Thus,  the 
ACLI  requests  reHef  for  transactions  that 
would  be  prohibited  merely  because  a 
person  is  deemed  to  be  a  party  in 
interest  to  a  plan  solely  by  reason  of 
providing  services  to  the  general 
account  (or  who  has  a  relationship  with 
such  service  providers  described  in 
sections  3(14)  (F).  (G).  (H).  or  (I)  of 
ERISA). 

The  ACLI  further  represents  that, 
under  the  Department's  plan  assets 
regulation.  29  CFR  §  2510.3- 
101(0(2)(iii).  an  insurance  company, 
investing  general  account  assets  could 
be  viewed  as  a  "benefit  plan  investor" 
for  the  purposes  of  calculating  the  25 
percent  significant  participation  test  in 
section  2510.3-101(f)(l)  of  the 
regulation.  This  could  increase  the 
number  of  entities  that  would  hold  plan 
assets  as  the  result  of  a  general  account 
equity  investment  in  an  entity,  and 
thereby  also  increase  the  number  of 
possible  prohibited  transactions.''  The 


IMI 


■  Section  I{a)  of  PTE  90-1  exempts  from  tho 
restrictions  of  sections  406(a),  406(b)(2)  and  407(a) 
of  ERISA  and  the  taxes  imposed  by  section  4975(a) 
and  (b)  of  the  Code,  by  reason  of  section  4975 
(i)(i  )(A)  through  (O)  of  the  Code: 

Any  transaction  between  a  party  in  interest  with 
re.spect  to  a  plan  and  an  Insurance  company  pooled 
separate  account  in  which  the  plan  has  an  interest, 
(ir  any  acquisition  or  holding  by  the  pooled  .sep.iratc 
account  of  employer  securities  or  employer  real 
property,  if  the  party  in  interest  is  not  the  insurance 
company  which  holds  the  plan  assets  in  its  pooled 
separate  account,  any  other  separate  account  of  the 
insurance  company,  or  any  affiliate  of  the  insurance 
company,  and  if.  at  the  time  of  the  transaction, 
dcquisil Ion  or  holding,  either: 

( 1 )  The  assets  of  the  plan  (together  with  the  a.s.st?ts 
(if  any  other  plans  nvaintained  by  the  same 
employer  or  employee  organization)  in  the  pooled 
separate  account  do  not  exceed — 

•  •  •  •  • 

(nil  10  p<a-cenl  of  the  total  of  all  a.ssets  in  the 
[looled  separate  account,  if  the  transaciion  occurs 
on  oraftcr  luly  1.  t98a;or  *   *   * 

''  II  IS  the  Ilepartmenl's  view  that,  lor  purpcses  of 
ili-'itriiiiniiii;  whi-th'T  equity  participation  in  an 
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ACLI  notes  that,  as  a  further 
consequence  of  the  general  account's 
investment  in  an  entity,  the  manager  of 
the  entity  (and  other  service  providers 
to  the  entity)  might  be  deemed  to  be 
fiduciaries  or  other  parties  in  interest 
under  section  3(14)  of  ERISA.  Therefore, 
the  ACLI  requests  broad  relief  for 
transactions  that  would  be  prohibited 
solely  because  an  entity  has  significant 
participation  by  benefit  plan  investors 
as  a  result  of  equity  investments  by 
general  account(s). 

Employer  Securities  and  Employer  Real 
Property 

The  Applicant  represents  that  the 
breadth  of  general  account  investment 
activities  over  the  last  20  years  makes  it 
likely  that  insurance  companies  have 
purchased  and  continued  to  hold  for 
their  general  accounts,  securities  issued 
by  or  properties  leased  to  employers  of 
employees  covered  by  plans  that 
purchased  general  account  contracts. 
Because  insurance  companies  have 
made  such  investments  with  the 
understanding  that  general  account 
assets  were  not  plan  assets,  it  is  possible 
that  general  account  investments 
include  securities  issued  by  employers, 
and  real  property  leased  to  employers. 
that  do  not  meet  the  standards  set  forth 
in  section  407(a)  of  ERISA.  The  ACLI 
also  believes  that  relief  is  necessary  for 
the  acquisition  or  holding  of  qualifying 
employer  securities  or  qualifying  real 
property  by  a  plan  under  circumstances 
where  the  acquisition  or  holding 
contravenes  sections  406  and  407(a) 
solely  by  reason  of  being  aggregated 
with  employer  securities  or  employer 
real  property  held  by  an  insurance 
company  general  account  in  which  the 
plan  holds  an  interest  as  a 
contractholder.  The  Applicant  notes 
that  the  relief  requested  for  such  "excess 
holdings"  is  similar  to  the  relief 
provided  for  pooled  separate  accounts 
in  section  1(c)  of  PTE  90-1.5 


entity  by  benefit  plan  investors  is  "significani" 
within  the  meaning  of  the  significant  participation 
test  contained  in  the  plan  assets  regulation,  29  CFR 
§2510.»-101(0.  only  the  proportion  of  an  insurance 
company  general  account's  equity  investment  in  the 
entity  that  represents  plan  assets  should  be  taken 
into  account.  Therefore,  the  proportion  of  that 
investment  that  represents  plan  assets  would  equal 
the  proportion  of  the  insurance  company  general 
account  as  a  whole  that  constitutes  plan  assets. 
■iPTE  90-1,  Section  1(c)  provides  relief  for: 
Any  acquisition  or  holding  of  qualifying 
employer  securities  or  qualifying  employer  real 
property  by  a  plan  (other  than  through  a' pooled 
separate  account)  if— 

(1)  The  acquisition  or  holding  contravenes  the 
restrictions  of  sections  406(a)(li(E),  406(a)(2)  and 
407(a)  of  the  Act  solely  by  reason  of  being 
aggregated  with  employer  securities  or  employer 
real  property  held  by  an  insurance  company  pooled 
separate  account  in  which  the  pi.ui  has  an  interest, 
and 


The  Proposed  Exemption 

The  scope  of  the  exemption  being 
proposed  by  the  Department  differs 
from  that  requested  by  the  Applicant. 
As  previously  noted,  the  Department 
has  granted  a  class  exemption  for 
insurance  company  pooled  separate 
accounts  that  provides  relief  from 
ERISA's  prohibited  transaction 
provisions  for  a  variety  of  transactions 
between  separate  accounts  and  parties 
in  interest  with  respect  to  plans 
participating  in  such  accounts.  The 
Department  has  decided  to  propose 
similar  relief,  as  described  below,  with 
respect  to  insurance  company  general 
account  transactions  to  the  extent  that  it 
believes  that  the  requirements  of  section 
408(a)  of  ERISA  would  be  met.  On  its 
own  motion,  the  Department  is  also 
proposing  relief  for  certain  transactions 
involving  the  operation  of  certain  asset 
pool  investment  trusts.  However,  as 
more  fully  discussed  below,  the 
Department  is  not  prepared  at  this  time 
to  propose  several  additional 
exemptions  requested  by  the  Applicant. 

Internal  Transactions 

After  considering  the  ACLI's 
requested  exemption  for  activities  in 
connection  with  the  internal  operation 
of  general  accounts,  the  Department  has 
determined  that  it  does  not  have 
sufficient  information  regarding  the 
operation  of  such  accounts  to  make  the 
findings  required  by  section  408(a) «  of 
ERISA.  In  a  letter  dated  May  20,  1994, 
the  Department  has  requested  from  the 
ACLI  the  necessary  information  by 
posing  a  number  of  questions 
concerning  the  internal  operations  of 
general  accounts.  In  that  letter,  the 
Department  indicated  that  it  would 
proceed  with  its  review  of  their 
application  as  it  pert.ains  to  the  external 
transactions  while  awaiting  their 
response  to  the  questions. 

Therefore,  the  Department  is  not 
proposing  relief  for  transactions 
involving  the  internal  operation  of 
general  accounts  at  this  time. 

Additional  Transactions 

In  addition  to  requesting  broad 
retroactive  relief  for  general  account 
transactions,  the  ACLI  application  also 
requests  relief  for  certain  other 
transactions  that  may  be  viewed  as 
being  prohibited  under  the  Supreme 


(2)  The  requirements  of  either  paragraph  (a)  or 
paragraph  (b)  of  this  section  are  met. 

"Section  408(a)  of  ERISA  provides,  among  other 
things,  that  the  Department  may  grant  an  exemption 
from  the  prohibited  transaction  rules  only  if  finds 
that  the  exemption  is  administratively  feasible.  In 
the  interests  of  the  plan  and  of  its  participants  and 
beneficiaries,  and  protective  of  the  rights  of 
participants  and  beneficiaries  of  such  pl«n 


Court's  analysis  in  Harris  Trust  merely 
as  a  resuh  of  a  plan's  purchase  of  a 
participating  general  account  contract. 
As  previously  noted,  the  significant 
participation  test  contained  in  the  plan 
asset  regulation  (section  2510.3-101)  is 
a  "safe  harbor"  provision  which 
provides  that  the  assets  of  an  entity  will 
be  considered  to  include  plan  assets 
only  if  equity  participation  by  "benefit 
plan  investors"  is  "significant".  The 
ACLI  represents  that,  under  regulation 
section  2510.3-101(0(2),  an  insurant  e 
company  investing  general  account 
assets  in  an  entity  could  be  viewed  as 
a  benefit  plan  investor  for  the  purposes, 
of  calculating  the  25  percent  signifn  aiil 
participation  test.  As  a  result, 
transactions  between  the  entity  and  a 
party  in  interest  to  a  plan  with  an 
interest  in  the  general  account  could  be 
prohibited  under  section  406  of  ERIS.^.' 
Accordingly,  the  ACLI  seeks  broad 
exemptive  relief  for  transactions  that 
would  be  prohibited  solely  because  an 
entity  is  deemed  to  hold  plan  assets 
under  the  significant  participation  test 
as  the  result  of  an  insurance  company 
general  account  investment  in  such 
entity. 

Based  upon  its  consideration  of  the 
ACLI  application  and  supporting 
documentation,  the  Department  does 
not  believe  that  it  has  sufficient 
information  regarding  the  impact  of  the 
Harris  Trust  decision  on  entities  that 
conducted  their  business  operations  in 
accordance  with  the  significant 
participation  exception  contained  in  the 
plan  asset  regulation.  Specificallv,  while 
the  ACLI  application  generally 
identifies  the  potential  impact  of  the 
Harris  Trust  decision  on  such  entities, 
the  application  provides  no  specific 
information,  either  from  the  affected 
entities  themselves  or  other 
independent  sources  concerning  thi^ 
makeup  of  such  entities,  a  description  of 
the  transactions  for  which  exemptive 
relief  is  necessary,  or  the  standards  and 
safeguards  upon  which  exemptive  relief 
for  such  transactions  should  be 
conditioned. 

The  Department  believes  that  it  is 
important  that  the  standards  and 
safeguards  incorporated  in  any  class 
exemption  be  feasible,  effective,  and 
protective  of  plans,  participants  and 
beneficiaries.  Accordingly,  this  notice  is 
intended  to  provide  interested  persons 
with  an  opportunity  to  submit  uTitten 
comments  which  will  be  considered  by 
the  Department  in  deciding  whether  to 
propose  additional  exemptive  relief. 

"In  addition,  the  general  partner  of  a  partnf^^.^lp 
lor  any  other  person  with  discretion  over  ihr  a^^ets 
of  the  entity)  may  be  viewed  as  a  fiduciary  ii:-;,i.T 
ERISA  which  could  raise  l^^;l(•s  under  sei  ;:nii 
40ti;b)oft.K;sA 


I 

43138 Federal  Register  /  Vol.  59.  No.  161  /  Monday,  August  22.  1994  /  Notices 


The  follo%ving  is  a  list  of  some  of  the 
issues  that  hAve  been  identiHed  by  the 
Department  The  list  does  not  purport  to 
identify  ail  issues  relevant  to  the 
development  of  exemptive  relief,  and 
comments  on  other  matters  raised  by 
this  p>ortion  of  the  ACLI  request  are  also 
invited. 

A .  Need  for  Exemptive  Relief 

1.  A  description  of  the  entities  that 
may  be  affected  by  the  Harris  Trust 
decision  in  operating  under  the 
signincant  participation  test  by  reason 
of  an  insurance  company's  investment 
of  general  account  assets  in  such  entity. 

2.  What  types  of  transactions  would 
require  exemptive  relief  if  the 
underlying  assets  of  the  entity  include 
plan  assets  as  a  result  of  the  Harris  Trust 
decision?  In  this  regard,  please 
distinguish  between  transactions 
involving  the  internal  operation  of  the 
entity  and  external  transactions 
involving  the  entity  and  parties  in 

.interest  with  respect  to  plan 
contractholders  of  the  general  account 
investor. 

3.  What  costs  or  hardships,  if  any, 
would  result  for  plans  if  the  Department 
does  not  provide  relief  for  these 
transactions? 

B.  Standards  and  Safeguards 

1.  Describe  whether  any  of  such 
entities  are  subject  to  federal  or  state 
regulatory  oversight.  The  response 
should  include  a  brief  description  of  the 
spedfic  regulatory  environment 
applicable  to  the  entity  and  how  the 
particular  regulatory  scheme  serves  as  a 
constraint  on  the  exercise  of  discretion 
by  the  persons  responsible  for  the 
management  of  the  entity. 

2.  What  limitations  or  safeguards 
should  a  class  exemption  contain  in 
order  to  reduce  the  potential  for  abuse 
of  discretionary  authority?  For  example, 
what  limitations,  if  any,  should  be 
included  with  respect  to: 

(i)  The  types  of  transactions  for  which 
relief  is  provided? 

(ii)  Transactions  which  inure  to  the 
direct  or  indirect  benefit  of  the  entity 
manager  or  an  affiliated  person? 

(iii)  The  scope  of  discretion  exercised 
by  the  entity  manager? 

C.  Miscellaneous 

1.  Describe  any  agreements  that  limit 
the  discretionary  authority  of  the  entity 
manager  with  respect  to  the 
management  or  operation  of  the  entity. 
For  example,  to  what  extent  do 
investors  independent  of  the  manager 
retain  any  decision-making 
responsibility  or  authority? 

2.  Describe  the  methods  used  to 
determine  the  compensation  of  the 


entity  manager  and  related  persons  for 
services  provided  to  the  entity.  For 
example,  does  the  manager  have  the 
ability  to  affect  the  timing  and/or 
amount  of  its  compensation? 

3.  To  what  extent  would  transactions 
prohibited  as  a  result  of  the  Harris  Trust 
decision  be  covered  by  any  existing 
statutoiy  or  administrative  exemptions? 

4.  Describe  whether  the  entity 
managers  are  affiliated  with  general 
account  investors  or  other  fiduciaries  of 
plans  that  are  accountholders  of  such 
general  account  investors. 

5.  What  information  does  the  entity 
provide  to  investors?  For  example,  does 
the  entity  provide  information  regarding 
the  internal  operation  of  the  entity  prior 
to  investment,  and  periodic  disclosures 
during  the  period  of  investment? 

6.  What  other  standards  should  be 
included  in  a  class  exemption  in 
addition  to  an  arm's-length 
requirement?  For  example,  should  an. 
exemption  condition  relief  upon  some 
degree  of  sophistication  and  financial 
accountability  on  the  part  of  the  entity 
manager? 

General  Exemption 

The  proposed  exemption  consists  of 
six  separate  parts.  Section  I  sets  forth 
the  basic  exemption  and  enumerates 
certain  conditions  applicable  to 
transactions  described  therein.  Sections 
II  and  in  of  the  proposal  set  forth  three 
specific  exemptions.  Section  IV  contains 
the  general  conditions  applicable  to 
transactions  described  in  sections  I  and 
II.  Section  V  contains  definitions  for 
certain  terms  used  in  the  proposed 
exemption.  Section  VI  sets  forth  the 
effective  date  of  the  exemption. 

SectioiLl 

The  general  exemption  set  forth  in 
section  I  would  provide  an  exemption 
from  the  restrictions  of  sections  406(a) 
and  407(a)  for:  (1)  any  transaction 
between  a  party  in  interest  with  respect 
to  a  plan  and  an  insurance  company 
general  account,  in  which  the  plan  has 
an  interest  as  a  contractholder;  (2)  any 
acquisition  or  holding  by  the  general 
account  of  employer  securities  or 
employer  real  property;  and  (3)  any 
acquisition  or  holding  of  qualifying 
employer  securities  or  qualifying 
employer  real  property  by  a  plan  (other 
than  fivough  an  insurance  company 
general  account)  if  the  acquisition  or 
holding  contravenes  the  restrictions  of 
sections  406(A)(1)(E).  406(a)(2)  and 
407(a)  of  ERISA  solely  by  reason  of 
being  aggregated  with  employer 
securities  or  employer  real  property 
held  by  an  insurance  company  general 
account.  The  above  exemptions  are 
subject  to  the  requirement  that  the 


plan's  participation  in  the  general 
account  as  measiued  by  the  amount  of 
the  reserves  arising  fipom  the  contract 
held  by  the  plan,  (determined  under 
section  807(d)  of  the  Code)  does  not 
exceed  10%  of  all  liabilities  of  the 
general  account. 

The  ACU  stated  that  it  would  be 
unfair  to  retroactively  impose  a 
percentage  limitation  in  the  requested 
exemption.  In  this  regard,  the  Applicant 
represents  that  the  level  of  insurance 
company  general  account  investments 
activities  and  the  breadth  of  general 
account  holdings  are  so  great  that  it 
would  effectively  preclude  any  single 
plan  contractholder  from  exerting  any 
undue  influence  over  the  decisions  of 
an  insurance  company.  Nevertheless, 
the  Department  has  decided  to  reject  the 
ACLI's  recommendation  that  a 
percentage  limitation  not  be  imposed  as 
a  condition  to  broad  exemptive  relief.  In 
the  past,  the  Department  has 
conditioned  the  availability  of  a  number 
of  class  exemptions  providing  similar 
broad  relief  on  a  plan's  interest  in  a 
collective  fund  or  account  not  exceeding 
a  specified  percentage  amount.  The 
Department  continues  to  believe  that  a 
plan  that  provides  a  significant 
percentage  of  an  entity's  business 
would,  in  many  cases,  be  in  a  position 
to  improperly  influence  the  investment 
decisions  of  the  entity.  In  any  event,  it 
does  not  appear  that  compliance  with 
such  a  condition  would  be  difficult  in 
light  of  the  apparent  size  of  most  general 
accounts. 

Section  II 

Section  II  is  divided  into  two 
subparts.  Section  11(a)  of  the  proposed 
exemption  would  permit  transactions 
involving  persons  who  are  parties  in 
interest  to  a  plan  solely  by  reason  of 
providing  services  to  an  insurance 
company  general  account  in  which  the 
plan  has  an  interest  as  a  contractholder. 

Based  on  precedents  established  in 
several  class  and  individual  exemptions 
the  E)epartment  is  proposing  an 
exemption,  in  section  11(b),  that  permits  ' 
the  furnishing  of  services,  facilities  and 
any  goods  incidental  to  such  service 
and  fecilities  by  a  place  of  public 
accommodation  owned  by  an  insurance 
company  general  account  to  parties  in 
interest  if  the  services,  facilities  and 
incidental  goods  are  fumi^ed  on  a 
comparable  basis  to  the  general  public. 

In  the  regular  operations  of  places  of 
public  accommodation,  such  as  hotels 
and  motels,  that  may  be  purchased  by 
an  insurance  company  general  account. 
many  people,  including  parties  in 
interest  with  respect  to  plans  which 
have  participating  contracts  with  the 
general  account,  may  receive  use  of 
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such  rooms,  service,  food,  etc.  Such 
hotels  and  motels  will  typically  be 
managed  by  hotel  management 
companies  who  probably  would  not  be 
aware  of  the  relationship  of  the  hotel 
and  motel  guests  to  the  insurance 
company  and  the  plans  who  purchased 
general  account  contracts. 

Section  III 

Subsequent  to  the  filing  of  the  ACLI 
exemption  application,  the  Department 
has  received  several  suggestions  with 
respect  to  any  exemption  that  may 
result  from  the  Department's 
consideration  of  the  ACLI  request. 
While  expressing  general  endorsement 
for  the  exemption  requested  by  the  ACLI 
with  respect  to  the  operation  of  entities 
that  are  deemed  to  hold  plan  assets 
under  section  2510.3-101(fl  as  a  result 
of  an  insurance  company  general 
account  investment,  one  commenter 
specifically  focused  on  the  impact  of  the 
Harris  Trust  decision  on  a  number  of 
exemptions  previously  granted  by  the 
Department  for  the  operation  of  asset 
pool  investment  trusts  that  issue  asset- 
backed,  pass-through  certificates  fo 
plans. 

PTE  83-1  [48  FR  895.  January  7,  1983) 
provides  conditional  relief  for  the 
operation  of  certain  mortgage  pool 
investment  trusts  and  the  acquisition 
and  holding  by  plans  of  certain 
mortgage-backed  pass-through 
certificates  evidencing  interests  therein. 
The  Department  also  granted  a  large 
number  of  individual  exemptions  (e.g., 
PTE  89-88  (54  FR  42581,  October  17, 
1989]),  each  of  which  provides 
substantially  identical  rehef  for  the 
operation  of  certain  asset  pool 
investment  trusts  and  the  acquisition 
and  holding  by  plans  of  certain  asset- 
based  pass-through  certificates 
representing  interests  in  those  trusts 
(collecrively,  the  UnderwTiter 
Exemptions). 

PTE  83-1  and  the  Underwriter 
Exemptions  are  conditioned,  among 
other- things,  upon  the  certificates 
purchased  by  plans  not  being 
subordinated lo  other  classes  of 
certificates  issued  by  the  same  trust.  The 
commenter  further  noted  that,  in  a 
typical  asset  pool  investment  trust,  one 
or  more  classes  of  subordinated 
certificates  are  often  issued. 
Underwriters  and  issuers  will  sell  senior 
certificates  to  plans  in  reUance  on  FTE 
83-1  and  the  Underwriter  Exemptions, 
but  will  not  knowingly  sell  any  of  the 
subordinated  certificates  to  plans.  Thus, 
the  Above-described  exemptions 
provide  relief  for  the  operation  of  a  pool 
that  sells  senior  certificates  to  plans,  but 
provide  no  relief  for  the  same  acts  of  the 
pool  trustee  and  servicer  if  plans 


purchase  subordinated  certi£kates 
issued  by  the  same  trust. 

The  commenter  stated  that  life 
insurance  companies  have  been 
significant  purchasers  of  subordinated 
certificates.  The  Harris  Trust  decision 
raises  the  potential  for  servicers  and 
trustees  of  pools  to  be  subject  to  excise 
taxes  and  civil  poialty  liability  for  the 
same  acts  involving  the  operation  of 
trusts  which  would  be  exempt  if  the 
certificates  were  not  subordinated. 
Accordingly,  the  commenter  believes 
that  exemptive  relief  is  especially 
appropriate  in  situations  where 
insurance  company  genera]  account 
investments  in  subordinated  classes  of 
certificates  causes  plan  ownership  of 
such  classes  to  equal  or  exceed  25 
percent.8  In  support  of  this  request  for 
specific  relief,  the  commenter  provided 
the  following  reasons:  (1)  asset  pool 
investment  trusts  are  fixed  pools,  the 
assets  of  which  are  generally  not  subject 
to  change  once  the  certificates  are  sold; 
(2)  the  pool  sponsor's  discretion  and  the 
servicer's  discretion  with  respect  to 
assets  included  in  a  trust  axe  severely 
limited  and  are  governed  by  a  written 
pooling  and  servicing  agreement  that  is 
available  to  investors  prior  to 
purchasing  a  certificate;  (3)  the  assets  in 
the  trusts  represent  seoired  obligations; 
and  (4)  trustees  of  asset  pool  investment 
trusts  must  be  independent  of  the  pool 
sponsors.  Moreover,  the  commenter 
argued  that  the  fact  that  the  certificates 
acquired  b>'  a  general  account  are 
subordinated  should  not  preclude  the 
Department  from  providing  exemptive 
relief  since  the  certificates  will  have 
been  analyzed  by  insurance  company 
purchasers,  who  are  presumptively 
sophisticated  investors. 

The  Department  believes  that  the 
commenter's  recommendation  has  merit 
and  has  determined  to  propose 
exemptive  relief  on  its  own  motion. 
Section  III  of  the  proposal  would 
provide  relief  from  sections  406(a). 
406(b),  and  407(a)  of  ERISA  for  the 
operation  of  asset  pool  investment  trusts 
in  which  the  insurance  general  account 
has  an  interest  as  a  result  of  the 
acquisition  of  subordinated  certificates.^ 
The  proposal  requires  that  the 
conditions  of  either  PTE  83-1  or  an 
applicable  Underwriter  Exemption  be 
met  other  than  the  requirements  that  the 
certificates  acquired  by  the  general 
account  not  be  subordinated  and  receive 


"In  this  regard,  see  29  CFR  2510.3-103(0  kit  a 
dpstription  of  the  "signiricani  participation  test" 
contained  in  the  plan  asaels  reguiition. 

■'The  Department  notes  thai  Section  I  of  tht- 
proposed  exemption  provides  relief  For  the 
acquisition,  sale  and  holdinj?  of  a«.>!et-l>arked  pass- 
through  certificates  representing  a  beneficiiil 
ownership  interest  in  a  pool  of  ubiigatiuns. 


a  rating  that  is  in  one  of  the  three 
highest  generic  rating  categories  from  an 
indepwident  rating  ^ency.  In  addiUon, 
the  Department  has  proposed  additional 
relief  for  the  operation  of  sudi  trusts 
where  a  plan  acquired  subordinated 
certificates  in  a  transaction  that  was  not 
prohibited  or  otherwise  satisfied  the 
conditions  of  PTE  75-1.  The  departmenl 
has  proposed  this  exemption  in 
recognition  that  no  relief  would  be 
available  for  the  operation  of  a  trust  if 
a  plan  purchased  subordinated 
certificates  in  a  transaction  that  was  not 
prohibited  (or  was  otherwise  co\  ered  by 
PTE  75-1)  and  the  underlving  assets  of 
the  trust  includes  plan  assets  under  the 
analysis  adopted  in  the  Hams  Trust 
decision  as  a  result  of  the  application  of 
the  significant  participation  test  under 
the  plan  asset  regulation  (section 
2510.3-101(f))  to  the  general  account's 
investment  in  such  su'oordinated 
certificates. 

Section  IV  contains  general 
conditions  which  are  applicable  to  all 
transactions  described  in  sections  1  and 
n  of  the  proposed  exemption. 
Transactions  must  be  at  least  as 
favorable  to  the  insurance  company 
general  account  as  arm's-length 
transactions  between  unrelated  partii-s. 
The  proposal  would  also  require  that 
the  transaction  not  be  part  of  any 
agreement,  arrangement,  or 
understanding  designed  to  benefit  a 
party  in  interest.  Lastly,  the  party  in 
interest  entering  into  the  transaction 
cannot  be  the  insurance  company,  any 
pooled  separate  account  of  the 
insurance  company,  or  any  affiliate  of 
the  insurance  company. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401  (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  braefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  benefidaries; 
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(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  the  participant 
and  beneficiaries; 

(3)  If  granted,  the  proposed  class 
exemption  will  be  applicable  to  a 
particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  class  exemption;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Code  and  Act, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  face  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  comments  or  requests  for  a 
hearing  on  the  proposed  exemption  to 
the  address  and  within  the  time  period 
set  forth  above.  All  comments  will  be 
made  a  part  of  the  record.  Comments 
and  requests  for  a  hearing  should  state 
the  reasons  for  the  writer's  interest  in 
the  proposed  exemption.  Comments 
received  will  be  available  for  public 
inspection  with  the  application  for 
exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

The  Department  has  under 
consideration  the  grant  of  the  following 
class  exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975^c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  subpart  B  (55 
FR  32836.  August  10, 1990). 

Section  I— Basic  Exemption.  The 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  the 
transactions  described  below  if  the 
applicable  conditions  set  forth  in 
section  IV  are  met. 

(a)  General  Exemption.  Any 
transaction  between  a  party  in  interest 
with  respect  to  a  plan  and  an  insurance 
company  general  account,  in  which  the 
plan  has  an  interest  as  a  contractholder, 
or  any  acquisition  or  holding  by  the 
general  account  of  employer  securities 
or  employer  real  property,  if  at  the  time 
of  the  transaction,  acquisition  or 


holding,  the  amount  of  the  reserves  for 
the  contract(s)  held  by  or  on  behalf  of 
the  plan,  (determined  under  section 
807(d)  of  the  Code)  together  with  the 
amount  of  the  reserves  for  the  contracts 
held  by  or  on  behalf  of  any  other  plans 
(determined  under  section  807(d)  of  the 
Code)  maintained  by  the  same  employer 
or  (affiliate  thereof  as  defined  in  section 
V(a)(l))  CM-  by  the  same  employee 
organization  in  the  general  account  do 
not  exceed  10%  of  the  total  of  all 
liabilities  of  the  general  account. 

(b)  Excess  Holdings  Exemption  for 
Employee  Benefit  Plans.  Any 
acquisition  or  holding  of  qualifying 
employer  securities  or  qualifying 
employer  real  property  by  a  plan  (other 
than  through  an  insurance  company 
general  account,  if: 

(1)  The  acquisition  or  holding 
contravenes  the  restrictions  of  section 
406(a)(1)(E),  406(a)(2)  and  407(a)  of  the 
Act  solely  by  reason  of  being  aggregated 
with  employer  securities  or  employer 
real  property  held  by  an  insurance 
company  general  account  in  which  the 
plan  has  an  interest;  and 

(2)  The  percentage  hmitation  of 
para^aph  (a)  of  this  section  is  met. 

Section  IJ— Specific  Exemptions  (a) 
Transactions  with  persons  who  are 
parties  in  interest  to  the  plan  solely  by 
reason  of  being  certain  service  providers 
or  certain  affiliates  of  service  providers. 
The  restrictions  of  section  406(a)(1)  (A) 
through  (D)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code,  shall  not 
apply  to  any  transaction  to  which  the 
above  restrictions  or  taxes  would 
otherwise  apply  solely  because  a  person 
is  deemed  to  be  a  party  in  interest 
(including  a  fiduciary)  with  respect  to  a 
plan  as  a  result  of  providing  services  to 
an  insurance  company  general  account 
in  which  the  plan  has  an  interest  as  a 
contractholder  (or  as  a  result  of  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F). 
(G),  (H)  or  (I)  of  the  Act  or  section 
4975(e)(2)  (F),  (G),  (H),  or  (I)  of  the 
Code),  if  the  applicable  conditions  set 
forth  in  section  IV  are  met. 

(b)  Transactions  involving  place  of 
public  accommodation.  The  restrictions 
of  sections  406(a)(1)  (A)  through  (D)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  furnishing  of 
services,  facilities  and  any  goods 
incidental  to  such  services  and  facilities 
by  a  place  of  public  accommodation 
owned  by  an  insurance  company 
general  account,  to  a  party  in  interest 


with  respect  to  a  plan,  that  has  an 
interest  as  a  contracthold«-  in  the 
insurance  company  general  account,  if 
the  services,  facilities  and  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  public. 

Section  In— Specific  Exemption  for 
Operation  of  Asset  Pool  Investment 
Trusts.  The  restrictions  of  sections 
406(a),  406(b)  and  407(a)  of  the  Act  and 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)  of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  management  and  operation  of 
a  trust  in  which  an  insurance  company 
general  account  has  an  interest  as  a 
result  of  its  acquisition  of  certificates 
issued  by  the  trust,  provided: 

(1)  The  trust  is  described  in 
Prohibited  Transaction  Exemption  83-1 
(48  FR  895,  January  7. 1983)  or  in  one 
of  the  Underwriter  Exemptions  (as 
defined  in  section  V(g)  below)] 

(2)  The  conditions  of  either  PTE  83- 
1  or  the  relevant  Underwriter 
Exemption  are  met,  except  for  the 
requirements  that: 

(A)  the  rights  and  interests  evidenced 
by  the  certificates  acquired  by  the 
general  account  are  not  subordinated  to 
the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust;  and 

(B)  the  certificates  acquired  by  tlie 
general  account  have  received  a  rating  at 
the  time  of  such  acquisition  that  is  in 
one  of  the  three  highest  generic  rating 
categories  fi'om  either  Standard  &  Poor's 
Corporation  (S&P),  Moody's  Investor's 
Service,  Inc.  (Moody's).  Duff  &  Phelp's 
Inc.  (D&P).  or  Fitch  Investors  Ser\'ice. 
Inc.  (Fitch). 

Notwithstanding  the  foregoing,  the 
exemption.shall  apply  to  a  transaction 
described  in  this  section  III  if:  (i)  a  plan 
acquired  certificates  in  a  transaction 
that  was  not  prohibited,  or  otherwise 
satisfied  the  conditions  of  Part  11  or  Part 
III  of  PTE  75-1  (40  FR  50845.  October 
31. 1975),  (ii)  the  imderlying  assets  of  a 
trust  include  plan  assets  imder  section 
2510.3-101(f)  of  the  plan  assets 
regulation  with  respect  to  the  class  of 
certificates  acquired  by  the  plan  as  a 
result  of  an  insurance  company  general 
account  investment  in  such  class  of 
certificates,  and  (iii)  the  requirements  of 
this  section  in  (1)  and  (2)  are  met. 
except  that  the  words  "acquired  by  the 
general  account"  in  section  111(2)  (A) 
and  (B)  should  be  construed  to  mean 
"acquired  by  the  plan". 

Section  IV — General  Conditions,  (a) 
At  the  time  the  transaction  is  entered, 
into,  and  at  the  time  of  any  subsequent 
renewal  thereof  that  requires  the 
consent  of  the  insurance  company,  the 
terms  of  the  transaction  are  at  least  as 
favorable  to  the  insurance  company 
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general  account  as  the  terms  generally 
available  in  arm's  length  transactions 
between  unrelated  parties. 

(b)  The  transaction  is  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest. 

(c)  The  party  in  interest  is  not  the 
insurance  company,  any  pooled 
separate  account  of  the  insurance 
company,  or  an  affiliate  of  the  insurance 
company. 

SertJon  V—Defintions.  For  the 
purpose  of  this  exemption: 

(a)  An  "affiliate"  of  a  person  means — 

(1)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee 
(including,  in  the  case  of  an  insurance 
company,  an  insurance  agent  thereof, 
whether  or  not  the  agent  is  a  common 
law  employee  of  the  insurance 
company),  or  relative  of,  or  partner  in, 
any  such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(b)  The  term  "control"  means  the 
power  to  exwcise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(c)  The  term  "employer  securities" 
means  "employer  securities"  as  that 
term  is  defined  in  Act  •action  407(d)(1), 
and  the  term  "employer  real  property" 
means  "employer  real  property"  as 
defined  in  Act  section  407(d)(2). 

(d)  The  term  "insurance  company" 
means  an  insurance  company 
authorized  to  do  business  under  the 
laws  of  more  than  one  state. 

(e)  The  term  "insurance  company 
general  account"  means  all  of  the  assets 
of  an  insurance  company  that  are  not 
legally  segregated  and«lIocated  to 
separate  accounts  under  applicable  state 
law. 

(f)  The  term  "party  in  interest"  means 
a  person  described  in  Act  section  3(14) 
and  includes  a  "disqualified  person"  as 
defined  in  Code  section  4975(e)(2). 

(g)  The  term  "relative"  means  a 
"relative"  as  that  terra  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  sister,  or  a  spouse  of  a  brother 
or  sister. 

(h)  The  term  "Undenvriter 
Exemption"  refers  to  the  following 
individual  Prohibited  Transaction 
Exemptions  (PTEs) — 

PTE  89-68,  54  PR  42582  (October  17, 
1989);  PTE  89-89.  54  PR  42569  (October 
1 7,  1989);  PTE  89-90,  54  PR  42597 
(October  17,  1989);  PTE  90-22,  55  PR 
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20542  (May  17.  1990);  PTE  90-23,  55  PR 
20545  (May  17,  1990);  PTE  90-24,  55  PR 
20548  (May  17, 1990);  PTE  90-28,  55  PR 
21456  (May  24.  1990);  PTE  90-29,  55  PR 
21459  (May  24,  1990);  PTE  90-30,  55  PR 
21461  (May  24, 1990);  PTE  90-31,  55  PR 
23144  (June  6,  1990);  PTE  90-32,  55  PR 
23147  (June  6,  1990);  PTE  90-33,  55  PR 

23151  (June  6, 1990);  PTE  90-36.  55  PR 
25903  (June  25.  1990);  PTE  90-39,  55  PR 
27713  (July  5, 1990);  PTE  90-59.  55  PR 
36724  (September  6. 1990);  PTE  90-83. 

55  PR  50250  (December  5.  1990);  PTE 
90-84.  55  PR  50252  (December  5. 1990); 
PTE  90-88.  55  PR  52899  (December  24, 
1990);  PTE  91-14,  55  PR  48178 
(February  22.  1991);  PTE  91-22.  56  PR 
03277  (April  18.  1991);  PTE  91-23.  56 
FR  15936  (April  18, 1991);  PTE  91-30, 

56  FR  22452  (May  15,  1991);  PTE  91- 
39,  56  FR  33473  (July  22,  1991);  PTE 
91-62.  56  FR  51406  (October  11,  1991); 
PTE  93-6,  58  FR  07255  (February  5. 
1993);  PTE  93-31,  58  PR  28620  (May  5. 
1993);  PTE  93-32,  58  PR  28623  (May  14 
1993):  PTE  94-29.  59  FR  14675  (March 
29,  1994)  and  any  other  exemption 
providing  similar  relief  to  the  extent 
that  the  Department  expressly 
determines,  as  part  of  the  proceeding  to 
grant  such  exemption,  to  include  the 
exemption  within  this  definition. 

(i)  For  purposes  of  tKis  exemption,  the 
time  as  of  which  any  transaction, 
acquisition,  or  holding  occurs  is  the 
date  upon  which  the  transaction  is 
entered  into,  the  acquisition  is  made  or 
the  holding  commences.  In  addition,  in 
the  case  of  a  transaction  that  is 
continuing,  the  transaction  shall  be 
deemed  to  occur  until  it  is  terminated. 
If  any  transaction  is  entered  into,  or 
acquisition  made,  on  or  after  January  1, 
1975.  or  any  renewal  that  requires  the 
consent  of  the  insurance  company 
occurs  on  or  after  January  1, 1975,  and 
the  requirements  of  this  exemption  are 
satisfied  at  the  time  the  transaction  is 
entered  into  or  renewed,  respectively,  or 
at  the  time  the  acquisition  is  made,  the 
requirements  will  continue  to  be 
satisfied  thereafter  with  resp.'t.t  to  the 
transaction  or-acquisilion  and  the 
exemption  shall  apply  thereafter  to  the 
continued  holding  of  the  securities  or 
property  so  acquired.  This  exemption 
also  apphes  to  any  transaction  or 
acquisition  entered  into  or  renewed,  or 
holding  commencing  prior  to  January  1, 
1975.  if  either  the  requirem«]ts  of  this 
exemption  would  have  been  satisfied  on 
the  date  the  transaction  was  entered  into 
or  acquisition  was  made  (or  on  which 
the  holding  commenced! ,  or  the 
requirements  would  have  been  satisfied 
on  January  1. 1954  if  the  transaction  had 
been  entered  into,  the  acquisition  was 
made,  or  the  holding  had  commenced. 


on  January  1. 1975.  Notwithstanding  the 
foregoing,  this  exempUon  shall  cease  to 
apply  to  a  transction  or  holding  exempt 
by  virtue  of  section  1(a)  or  section  I{b) 
at  such  time-as  the  interest  of  the  plan 
in  the  insurance  company  general 
account  exceeds  the  percenter  interest 
limitation  contained  in  section  1(a). 
unless  no  portion  of  such  excess  resuhs 
from  an  increase  in  the  assets  allocated 
to  the  insurance  company  general 
account  by  the  plan.  For  tliis  purpose, 
assets  allocated  do  not  include  the 
reinvestment  of  general  account 
earnings.  Nothing  in  this  paragraph 
shall  be  construed  as  exempting  a 
transaction  entered  into  by  an  insurant*- 
company  general  account  "which 
becomes  a  transaction  described  in 
section  406  of  the  Act  or  section  4975 
of  the  Code  while  the  transaction  is 
continuing,  unless  the  conditions  of  th»e 
exemption  were  met  either  at  the  time 
the  transacticMi  was  entered  into  or  at 
the  time  the  transaction  would  have 
become  prohibited  but  for  this 
exemption. 

(j)  The  term  "reserves"  has  the  same 
meaning  as  the  term  "life  insurance 
reserves"  as  described  in  section  816(b) 
of  the  Code. 

Section  VI— Effective  date.  If  granted, 
the  exemption  would  b-^  -ffective 
January  1,  1975. 

Signed  at  Washington,  DC.  this  17th  <1.:\  e.f 
August.  1994. 

Ivan  L.  Stnsfeld. 

Director.  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administraiton. 
VS.  Department  of  Labor. 
[FR  Doc  94-20511  Filed  8-19-94;  fi  45  ^:t\ 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  ol 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  a  public  meeting  of  the 
Working  Group  on  Healthcare  Refonn  of 
the  Advisory  Council  on  Emplovee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  9:30  a.m.  until  noon, 
Thursday.  September  8.  1994.  in  Suite 
S-4215  AB.  U.S.  Department  of  Ubor 
Building,  Third  and  Constitution 
Avenue  N.W..  Washington.  D.C.  20210 

This  work  group  was  formed  by  the 
Advisory'  Council  to  study  issues 
relating  to  healthcare  reform  for 
emplovee  benefit  plans  covered  bv 
ERISA'. 

The  purpose  of  the  September  8 
meeting?  is  to  have  a  hearing  on  and 
discussion  of  health  care  reform  and  iht- 
Employee  Retirement  Income  Sec:uritv 
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Act  of  1974,  as  amended  (ERISA).  The 
work  group  will  also  take  testimony 
and/or  submission  from  employee 
representatives,  employer 
representatiYes  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  September  6,  1994 
to  William  E.  Morrow,  Executive 
Secretary.  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Suite  N- 
5677,  200  Constitution  Avenue,  N.VV.. 
Washington,  D.C.  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  6, 1994. 

Signed  at  Washington,  D.C.  this  16th  day 
of  August.  1994. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  94-20530  Filed  8-19-94;  8:45  ami 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Reporting  and  Disclosure  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  froni  1:00  p.m.  until  3:30  p.m.. 
Thursday,  September  8,  1994,  in  Suite 
S-4215  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  reporting  and  disclosure 
requirements  fer  employee  benefit  plans 
covered  by  ERISA. 

The  purpose  of  the  September  8 
meeting  irto  have  the  work  grou;" 
interact  writh  a  panel  of  officials,' 
representing  employers,  regarding  the 
summary  plan  description,  summar>' 
annual  report  and  individual 
statements.  The  work  group  will  also 
take  testimony  and/or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 


individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  September  6, 1994 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Suite  N- 
5677,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  6, 1994. 

Signed  at  Washington,  D.C.  this  16th  day 
of  August.  1994. 
Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
(PR  Doc  94-20531  Filed  8-19-94;  8:45  ami 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142.  a  public  meeting  of  the  Working 
Group  on  Defined  Contribution  Plans  of 
the  AdTisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  9:30  a.m.  until  12:00  noon, 
Friday.  September  9. 1994,  in  Suite  S- 
4215  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

This  Work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  defined  contribution  plans 
covered  by  ERISA. 

The  purpor^e  of  the  September  9 
meeting  is  to  take  testimony  regarding 
five  arees  of  defined  contribution  plans, 
i.e..  the  role  of  the  trend  toward 
participant  self-directed  investments  in 
determining  benefit  levels;  the  impact  of 
the  current  regulatory  scheme  on  benefit 
levels  for  defined  contribution  plans  in 
general  and  401(k)  plans  in  particular; 
from  a  retirement  policy  perspective, 
the  level  of  benefits  provided  by  defined 
contribution  plans  in  general  and  401(k) 
plans  in  particular;  mandatory  employer 
contributions  to  defined  contribution 
plans  as  a  possible  source  of  increase  in 
the  overall  retirement  income  for  most 
emplovees;  the  impact  of  increased 


educational  efforts  on  benefit  levels;  and 
the  impact  of  increased  disclosure  on 
benefit  levels.  The  work  group  will  also 
take  testimony  and/or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  September  6, 1994 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Suite  N- 
5677,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  6, 1994. 

Signed  at  Washington.  D.C.  this  16th  day 
of  August,  1994. 
Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

[FR  Doc.  94-20532  Filed  8-19-94;  8:45  am] 

BILUNG  COOE  4510-2»-M 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Friday,  September  9, 1994,  in  Suite 
S-4215  AB.  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

The  purpose  of  the  Eighty-Sixth 
meeting  of  the  Secretary's  ERISA 
Advisory  Council,  which  will  be  held 
from  1:00  p.m.  until  3:30  p.m.,  is  to  hear 
reports  on  the  status  of  the  three  work 
groups  efforts  and  conduct  any  other 
business  that  may  come  before  the 
Council.  The  Council  has  established 
three  woricing  groups  this  year  to 
consider  healthcare  reform,  reporting 
and  disclosure  and  defined  contribution 
plans.  The  Council  will  also  take 
testimony  and/or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  any 
aspect  of  the  administration  of  ERISA. 
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Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  twenty  (20)  copies  on  or 
before  September  6, 1994  to  William  E. 
Morrow,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Suite  N-5677.  200  Constitution 
Avenue,  N.VV.,  Washington,  D.C.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  at  the 
above  address.  Oral  presentations  will 
be  limited  to  ten  (10)  minutes,  but 
witnesses  may  submit  an  extended 
statement  for  the  record. 

Organizations  or  individuals  ninv  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  6, 1994. 

Signed  at  Washington,  D.C.  this  16th  Hiiy 
of  .August.  1994. 
Oiena  Berg, 

Assistant  Secretary:  Pension  and  UV.'/'arf- 
Benefits  Administration. 
|FR  Doc.  94-20533  Filed  8-19-94,  8  45  ,im] 
BILLING  CODE  4510-M-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-065] 

NASA  Advisory  Council;  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
Aerospace  Medicine  and  Occupational 
Heal^  Advisory  Subcommittee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee.  Aerospace  Medicine  und 
Occupational  Health  Advisory 
Subcommittee. 

DATES:  Tuesday,  September  6,  1994, 
8:30  a.m.  to  5  p.m.;  and  Wednesday. 
September  7, 1994,  8:30  a.m.  to  12;30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-6, 
300  E  Street,  SW,  Washington.  DC 
20.=i4B. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sam  L.  Fool,  Code  SD,  Lyndon  B. 
Johnson  Space  Center,  National 
Aeronautics  and  Space  Administration, 
Houston,  TX  77058,  713-483-7109. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— OLMSA  Oveniew  and  Strategic 

Planning 
—Russian  Programs/Space  Station 
—Aerospace  Medicine  and 

Occupational  Health  Division  Report 
—Life  and  Biomedical  Sciences  and 

Applications  Division  Report 
—Program  Integration  and  Applications 
—Subcommittee  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  16,  1994. 
Danalee  Green, 

Chief,  Management  Controls  Ofjice.  Sutinnal 
Aeronautics  and  Space  Administration. 
IFR  Doc.  94-20522  Filed  8-19-94.  8  45  dm| 

BILLING  CODE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-424  and  50-425] 

Georgia  Power  Company,  et  at;  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81  issued  to  Georgia  Power 
Company.  Ogelthorpe  Power 
Corporation  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia  (the  licensee)  for  operation  of 
the  Vogtle  Electric  Generating  Plant. 
Units  1  and  2.  located  in  Burke  County, 
Creorgia. 

The  proposed  amendment  would 
revise  the  values  of  Z  and  S  for  the 
Pressurized  Pressure-Low  and  -High 
reactor  trip  setpoints  (Technical 
Specification  Table  2.2-1,  Functional 
Units  9  and  10,  respectivt'ly)  to  allow 
the  use  of  alternate  types  of  pressure 
transmitters. 

Before  issuance  of  llie  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  19.'i4,  as  amended 


(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (l)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  now  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below; 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previou<>lv 
evaluated? 

The  proposed  change  revises  the 
allowances  Z  and  S  in  Technical 
Specification  Table  2.2-1  for  the 
Pressurizer  Pressure-Low  and  -High  trip 
setpoints  (Table  2.2-1,  Functional  Units 
9  and  10)  to  allow  the  use  of  Tobar. 
Veritrak,  or  Rosemount  pressure 
transmitters.  Also,  the  corresponding 
values  of  Z  and  S  for  the  Pressurizer 
Pressure-Low  set  point  for  safety 
injection  actuation  (Table  3.3-3. 
Functional  Unit  Id)  are  bounding  for 
these  pressure  transmitters.  The 
allowances  for  Z  and  S  are  not  assumed 
in  any  of  the  initiating  events  for  the 
accident  analyses.  Therefore,  the 
probability  of  any  accident  previously 
evaluated  will  not  be  affected  by  the 
proposed  changes.  Furthermore,  the 
setpoints,  allowable  values,  and  total 
allowances  are  not  affected.  Since  the 
total  allowances  are  not  affet:ted.  it  is 
ensured  that  the  safety  analysis  limits 
for  the  trips  are  not  affected.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  consequen(,fs 
of  any  accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  oi 
accident  from  any  accident  pre\  iously 
evaluated? 

The  safety  function  provided  by  tht'- 
reactor  trips  and  .safety  injection 
actuation  and  the  manner  in  which  the 
plant  is  operated  are  not  affected.  The 
setpoints,  .jjlowable  values,  and  total 
allowances  are  not  affected.  Since  the 
total  allowances  are  not  affe<:ted.  it  is 
ensured  that  the  safety  analys-s  limits 
for  the  trips  are  not  affected.  Thus,  this 
(hange  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  frnir. 
.iny  accident  previously  evaluated. 
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3.  Does  this  change  involve  a 
signiHcant  reduction  in  a  margin  of 
safety? 

For  both  the  reactor  trips  and  safety 
injection  actuation,  there  are  no  changes 
to  the  setpoints.  The  total  allowance  for 
each  setpoint  is  the  difference  between 
the  safety  analysis  limit  and  the 
setpoinL  Since  the  total  allowances  are 
not  affected,  there  are  no  changes  to  the 
safety  analysis  limits.  Therefore  the 
proposed  change  will  not  involve  a 
reduction  in  mar^n  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideTation. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
.10-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  is.suance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
r)irectiv€s  Branch,  Division  of  Freedom 
of  Information  and  Publications 
.Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  205.S5.  and  should  cite 
the  publication  date  and  page  number  ot 
this  Federal  Register  notice  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
ll.';45  Rockville  Pike.  Rockville 
Mar>'land.  from  7:30  a.m.  to  4:13  p.m 
Federal  workdays.  Copies  of  written 
(  oraments  receivetl  may  be  examined  at 
tlie  NRC  Public  Document  Room,  the 
( Gillian  Building,  21201.  Street.  NW.. 
'.\iishiiiglon,  DC  20.S5.S. 


The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  's 
discussed  below. 

By  September  21. 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the  * 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Buildiag.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Burke  County  Library,  412  Fourth 
Street,  Waynesboro,  Georgia  30830.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.ri4,  a  petition  for  leave  to 
intervane  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  inter\'ention  should  be  permitted 
with  particular  reference  to  the 
following  fa(.-tors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  tlie  proceeding;  (2)  the 
naluro  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proci!eding;  and  (3)  the  possible 
t'Hw.t  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
.Any  person  who  has  filed  a  petition  for 
leive  tfi  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehe;u-in^  conference  scheduled  in  the 
proiiiHKJing.  but  such  an  amended 
petition  must  satisfy  the  specificity 
reijuirements  descrilied  above.  Not  later 
lii.iii  15  days  prior  to  the  first  prehearing 


conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  whicJi 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  fads  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  sliall  be  limited  to 
matters  within  the  scope  of  the 
amendnienl  under  consideration.  The 
contention  must  be  one  which,  if 
proven.,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  lea.st  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Tho.se  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesse.s. 

If  a  hearing  is  requested,  the' 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  reque.st  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
atnendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  rtjquest  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
b(?  delivered  to  the  Commission's  Public 
no(.iinie!it  Room,  the  Gelman  Building. 
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2120  L  Street.  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  N4issouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Arther  H.  Domby,  Troutman 
Sanders,  NationsBank  Plaza,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)— (v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  24,  1994,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  Burke  County  Public  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830. 

Dated  at  Rockville,  Man'land.  this  16th  day 
of  August,  1994. 

For  the  Nuclear  Regulatory  Com.Tiission. 
Louis  Wheeler, 

Project  Manager.  Project  Directorate  II-3, 
Division  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  94-20516  Filed  8-19-94;  845  am) 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  8-10. 1994,  in  Conference 
Room  T2B3, 11545  Rockville  Pike. 
Rockville.  Maryland. 


Thursday,  September  8, 1994. 

8:30  AM.-6:45  A.M.:  Opening 
Bemarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  section,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  A.M.-9:45  A.M.:  Proposed 
Generic  Letter  on  Digital 
Instrumentation  and  Control  II&C) 
Systems  Retrofits  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  Generic  Letter 
on  Digital  I&C  Systems  Retrofits. 
Representatives  of  the  industry  will 
participate,  as  appropriate. 

9:45  A.M.-W:15  A.M.  Proposed 
Generic  Letter  on  Voltage-Based  Repair 
Criteria  for  Westinghouse  Steam 
Generator  Tubes  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  revised  calculations  for 
radiological  consequences  of  main 
steam  line  break  associated  with  a  steam 
generator  with  degraded  tubes. 

10:30  A.M.-11:30  A.M.:  Proposed 
Revisions  to  Appendix  }  to  10  CFR  Part 
50,  "Primary  Reactor  Containment 
Leakage  Testing  for  Water-Cooled  Power 
Reactors"  (Open)— The  Commitee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  Nuclear  Energy  Institute 
(NEI)  regarding  the  proposed"  revisions 
to  Appendix  J  to  10  CFR  Part  50. 

1 1 .30  AM-12:15  P.M.:  Preparation  for 
Meeting  with  the  N7?C  Commissioners 
(Open)— The  Committee  will  discuss 
items  scheduled  for  discussion  during 
the  meetinng  with  the  NRC 
Commissioners. 

1:30P.M.-3:00  P.M.:  Meeting  ivith  the 
\JIC  Commissioners  (Open) — The 
Committee  will  meet  with  the  NRC 
Commissioners  to  discuss  items  of 
mutual  interest. 

J.J 5  P.M.-4:45  P.M.:  Regulatory 
Analysis  Guidelines  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  final  version  of 
the  Regulatory  Analysis  Guidelines 
document.  Representatives  of  the 
industry  will  participate,  as  appropriate. 

4:45  P.M.-5:30  P.M.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed)— The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS  business 


and  internal  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff  members. 

A  portion  of  this  session  may  be 
closed  to  discuss  matters  that  relate 
solely  to  internal  personnel  rules  and 
practices  of  this  Advisory  Committee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

5:30  P.M.-6:30  P.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

Friday,  September  9, 1994 

8:30  A.M.-8:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  A.M.-10:15  A.M.:  Proposed  Final 
Version  ofNUREG-1465,  "Accident 
Source  Terms  for  Light-Water  Nuclear 
Power  Plants"  (Open)— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  proposed  final 
version  of  NUREG-1465. 
Representatives  of  the  industry  will 
participate. 

10:30  A.M.-] 2:00  Noon:  Vessel  Head 
Penetration  Cracking  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  and  NEI 
regarding  the  issues  associated  with  the 
vessel  head  jsenetl^tion  cracking. 

1 :00  P.M.-2:00  P.M.:  Generic  Letter  on 
Intergranular  Stress  Corrosion  Cracking 
of  Core  Shrouds  in  BWR  Plants 
(Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  Generic  Letter  on  Core 
Shroud  Cracking  in  BWR  Plants. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

2.00  P.M.-2:30  P.M.:  Future  ACRS 
Activities  (Open)— The  Committee  will 
discuss  topics  proposed  for 
consideration  during  future  ACRS    . 
meetings. 

2:30  P.M.-2:45  P.M.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  to  ACRS  comments  and 
recommendations  included  in  recent 
ACRS  reports. 

3:00  P.M. -4 .30  P.M.:  Selection  of  New 
ACRS  Members  (Open/Closed)— the 
Committee  will  discuss  qualifications  of 
candidates  nominated  for  appointment 
to  the  ACRS. 

A  portion  of  this  session  will  be 
closed  to  discuss  matters  the  release  ol 
which  would  constitute  a  clearly 
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unwarranted  invasion  of  personal 
privacy. 

4:30  P.M.-€:30  P.M.:  PreparaUon  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 


Saturday,  September  10, 1994 

8:30  A.M.-1 1 :30  A.M.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 

11:30  A.M.-12:00  Noon: 
Subcommittee  Activities  (Open) — The 
Committee  will  hear  reports  from 
cognizant  Subcommittee  Chairmen 
regarding  the  activities  of 
Subcommittees. 

12iX)  Noon-12:30  P.M.: 
Miscellaneous  (Open)— The  Committee 
will  discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  complete  discussions  of 
topics  that  were  not  completed  during 
previous  meetings  as  time  and 
availability  of  inionnation  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30. 1993  (58  FR  51118).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Executive  Director.  Dr.  John 
T.  Larkins.  at  least  Gve  days  before  the 
meeting  if  possible,  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
port'ions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  tliis  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  tliat 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessar>- 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  P.L.  92-463  that  il  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  that  involves  the  internal 
personnel  rules  and  practices  of  this 
advisory  Committee  per  5  U.S.C 
■.S2b(r)(2);  and  to  discuss  information 


the  release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c){6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportxinity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACRS 
Executive  Director.  Dr.  John  T.  Larkins 
(telephone  301-^15-7361).  between 
7:30  A.M.  and  4:15  P.M.  EST. 

Dated;  August  16.  1994. 

John  C  Hoyle. 

Acting  Advisory  Committee  Manneement 
Officer. 

(FK  Doc  94-20513  Filed  8-19-*i.  8:45  am] 
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Twenty-Second  Water  Reactor  Safety 
InfomiBtion  Meeting 

AGENCY:  Nuclear  Regulators- 
Commission. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Twenty-Second  Water 
Reactor  Safety  Information  Meeting  will 
be  held  on  October  24-26, 1994.  8:30 
a.m.  to  5:00  p.m.,  in  the  Bethesda 
Marriott  Hotel.  5151  Pooks  Hill  Road, 
Bethesda.  Maryland  20814. 

The  cnnual  Water  Reactor  Safely 
Information  Meeting  will  focus  on  new 
and  different  work  this  year  including 
High  Bum-up  Fuel  Behavior.  The 
meeting  includes  papers  and 
discussions  covering  the  status  of 
research  programs.  The  meeting  is 
international  in  scope  and  includes 
participation  by  personnel  from  U.S. 
Government  laboratories,  various 
research  firms  and  independent 
laboratories,  reactor  vendors,  utilities, 
universities,  and  a  number  of  foreign 
countries.  This  meeting  is  sponsored  by 
the  NRC  and  conducted  by  the 
Brookhaven  National  Laborator)-. 

The  preliminary  agenda  for  this  year's 
meeting  includes  12  sessions  on  the 
following  topics;  Severe  Accident 
Research,  Primary  System  Integrity. 
Stnictural  and  Seismic  Engineering, 
Advanced  Instrumentation  and  Control 
Hardware  and  Software,  Aging 
Research,  Products  and  Applications. 
Human  Factors  Research,  Thermal 
Hydraulic  Research  for  Advanced 
Pa.ssive  Light  Water  Reactors,  Individual 
Plaiit  Examination  and  Probabilistic 
Risk  Assessment  and  High  Bum-Up 
Fuel  Behavior.  .Mr.  James  M.  Taylor. 
Executive  Director  of  Operations  for 
NRC  will  open  the  meeting  and  Mr. 
Pierre  Tanguy.  Inspector  General  of 
Electricite  de  France  will  be  the  guest 
speaker. 


Attendees  may  register  at  the  meeting 
or  may  register  in  advance  by  contacting 
Susan  Monteleone,  Brookhaven 
National  Laboratory.  Department  of 
Nuclear  Energy.  Building  130.  Upton. 
NY  11973.  Telephone  (516)  282-7235. 
or  Christine  Bonsby.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  415-5838. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  August.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Alois  J.  Borda, 

Deputy  Director.  Financial  Management. 
Procurement  and  Administration  Staff  Offiir 
of  i^uclear  Regulatory  Research. 
(FK  Doc.  94-20517  Filed  »-19-94:  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Analysis  Branch; 
Sequestration  Update  Report 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  Transmittal  of 
Sequestration  Update  Report  to  the 
Pre.sident  and  Congress. 


SUMMARY:  Pursuant  to  SecUon  254(b)  of 
the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985,  as  amended, 
the  Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Sequestration  Update  Report  to  the 
President,  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anita  Chellaraj,  Budget  Analysis 
Branch— 202/395-3945. 

D.itnd;  Aiigu.st  15.  1994. 
John  B.  Arthur, 

Assistant  Director  for  Administration. 
(FR  Due.  94-20.56  Filed  8-19-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 

cohMyHsaoN 

[Release  No.  34-34533;  File  No.  SR-NASD- 
93-31 

Self-Regulatory  OrganizatJons; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Partial 
Accelerated  Approval  to  Amendments 
to  Proposed  Rule  Ctiange  Relating  to 
Limited  Partnership  Rollup 
Transactions 

Aiigiisf  15.  1994. 
I.  Introduction 

On  February  3.  1993.  the  National 
As.sodaMon  of  Securities  Dealers,  Inc. 
(■  N.^SD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
C:ommission  ("SEC"  or  "Com.Tiission ') 
<i  proposed  rule  change  pursuant  to 
St!Ction  19(b)(1)'  of  t)ie  Securities 
Etchange  Act  of  19,14  ("Exchange  Act"), 
and  Rule  19b-4  thereunder.-  The 
proposal  subsequently  was  amended 
eight  times.  On  April  14,  199,3.  Slav  7. 
1993.  May  13. 1993.  May  14.  1993,' 
August  26. 1993.  Octolxir  21,  1993, ' 
April  14. 1994.  and  July  27.  1994.  the 
NASD  filed  Amendment  Nos.  1.  2.  3.  4, 
S.  6.  7  and  8,  respectively,  to  tlie 
proposed  rule  change.'  The  propo.sed 
rule  change  would  amend  Article  III, 
Section  34  of  the  Rules  of  Fair  Practice 
to  include  rules  which  prevent  NASD 
members  or  persons  associated  with  an 
NASD  member  from  participating  in  any 
"limited  partnership  rollup  transaction" 
(as  defined  in  the  proposed  mle  change) 
unle.ss  the  transaction  includes  certain 
specified  provisions  designed  to  protect 
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'  15  11..S.C.  78s(bKl>(l'WlRI 
17CFRl9b-«(l(»3I 

'On  Dpceniber  17.  19<«.  thf  Liinin-a  rojlncrship 
Kcilliip  Reform  Act  of  ISKW  (-Roihip  Reform  Acfl 
wn.>  (>na(;ted. 

•Amendmenl  \'o.  1  sujutm  lii  li  'he  (iriKiiirt!  rule 
tiliiis.  Amrndmfint  No.  U  omt>r<ipd  the  nil? 
liinKiiagc  and  the  NA.SU's  Sla'cnifr,!  of  Purpose  in 
n->()iinse  to  comments  of  tho  C:um,Tii.ssKm  staff. 
An-.'-ndment  No.s.  3  and  4  made  tei  hnic  al  chiinges 
In  the  rule.  Nolice  of  the  proposed  nif  change 
(.■^(•ruritics  Exchange  Ad  Rpl«ise  No.  32J12.  May 
17.  1993)  was  then  publi.'ihcd  in  the  Fedrral 
ReKisier  (.SB  FR  29655.  M.iy  21.  l'J<)  i!  Anicna.ticn! 
No  .■>  made  technical  changes  to  the  n:le  text  and 
responded  to  the  comment  ictttTs  that  the 
Coiiimi.vsiotj  receiiwfd  in  re»pon>*  lo  the  puhliciition 
of  ihc  release  in  the  Federal  Recister.  /Xrieniircent 
No.  6  made  changes  to  the  rule  texr  In  nfidress 
is.-.uc!)  of  state  law  addressed  in  cr>rrun<-nf  icTtrrs 
Aincndment  No.  7  amcniled  rhe  r  jlc  Ungi;.»ge  to 
panially  conform  the  rule  lo  rhr  Kuil'ip  Kcfiirm  .-Vt 
..nd  narrowed  the  scope  n)  iraii^.n  !ii>ns  in  which 
membors  were  forhidtieii  lo  ret  eivc  ciffirenlial 
<  ii.Tipnnsalion.  ArmrndrrH-ni  No.  n  amended  the  mle 
lan(>ii<>f((!  to  conform  ihp  rule  to  the  Roiinp  Reform 
At;I  in  all  rpl<»vanl  (>arts  and  reorrif  r»-d  the  text  of 
the  propo-wd  rule  change  in  ai:(:(irdan(  <■  w;'h 
Si'i  tion  M  of  the  Ruks  oi  Fair  I'raLtiuf 


the  rights  of  limited  partners.  The 
proposed  rule  change  also  would  amend 
Article  m.  Section  34(b)(6)  to  narrow 
the  scope  of  transactions  in  which 
members  are  forbidden  to  re{:eive 
differential  compensation  ("EWfferenlial 
Compensation  Amendment").  Finally, 
the  proposed  rule  change  would  amend 
Schedule  D  of  the  By-Laws  ("Schedule 
D")  to  prohibit  the  authorization  for 
quotation  on  the  Nasdaq  National 
Market  ("Nasdaq/NM")  of  any  security 
which  results  from  a  covered 
partnership  rollup  transaction  unless 
the  transaction  was  conducted  in 
accordance  with  certain  specified 
procedures  designed  to  protect  the 
rights  of  dissenting  limited  partners. 

Notice  of  the  proposed  rule  change. 
together  with  the  substance  of  the 
proposal  as  amended  by  Amendment 
Nos.  1-4.  was  provided  by  the  issuance 
of  a  Commission  release  (Securities 
Exchange  Act  Release  No.  32312.  May 
17.  1993)  and  by  pubhcation  in  the 
Federal  Register  (58  FR  29655,  May  21, 
1993).  Seven  comment  letters  were 
received  in  response  to  the  Commission 
release.  Three  comment  letters 
expressed  support  for  the  proposed  rule 
change. 5  One  comment  letter  stated  that 
the  proposed  rule  change  should  not  he 
adopted  "in  the  absence  of  a  legislative 
mandate.""  Three  comment  letters 
neither  supported  nor  opposed  the 
proposed  rule  change  but  ofTered 
suggestions  on  how  to  enhance  the 
NASDs  rule.^ 

The  Rollup  Reform  Act  was  enacted 
on  December  17,  1993,  as  part  of  the 
Government  Securities  Art 
Amendments  tjf  1993.  Section  3(a)  of 
the  Rollup  Reform  Act  added 
subparagraph  (12)  to  Section  ISAfb)  of 
the  Fxchany^  .\a.  to  require  that  the 
rules  of  a  rei;:  >tered  securities 
association  p.-event  members  of  the 
asso<:iation  from  participating  in  any 
limited  partnership  rollup  transaction 
unless  the  transaction  provides 
procedures  to  protect  certain  rights  of 


"-.Si-e  U-iter  fmtn  Michai^i  B  Po'lack.  r^.ai.-mar». 
.Sec  iinries  Lawi  and  Ke^uialorv  .Aifa.rs  Commitiee 
Invesimenl  Pro^r.<.-n  .^'isoi-ialinp.  {'■n'.A'i  to 
lonaihaji  kai7.  Secrel.rv.  StC  ciated  (une  9.  199.1. 
lef.T  from  rV^ixirah  .\  iV-Motl.  1'rofts.sor  of  Law. 
Diile  fniversity  S<  hooi  of  l.rfw  (  TU^Mott")  lo 
|onalh.>D  Kalz  cialetl  Jr«ne  10.  Tt93:  and  letter  bom 
|o(;n  h.  01.vjn  and  .Niciiol.ts  S  [lodgi-.  t.:L':iimittiv 
on  Firderal  Ri-mila'ion  of  Si-Ciiri'ies.  .American  B.!r 
A.ssncMtHin  (■  Af?A"l  to  |on.iihan  K.i!7  d.ir.'(!  l-me 
2.t.  1993 

"  .Si<e  leiiiT  fr^,;r.  |o.'  M  Hri<i»;fs.  I'rei-iiii-nt.  Keiifv 
Oil  Corp   CkflUv  '1  'o  li)iial}!,ii-.  krftz  d-:;rd  iiUv  t> 
1993 

'  See  lelU't  Ironi  (;«mi-  Claliman.  Baiir  ^  l^o'is 
Ctisker  &  Bot's")  lo  lonallian  katz  dated  lune  HI 
1993.  iftiorlrom  I'rtlrtc.ia  Ku^pi  li.iU.  Ki,!.,k  Ko.  k 
("Kiilal.  Koi.k."]  lo  IiT^ithitn  koiz  daled  lune  U. 
1993;  l.lter  fnirn  Iaiii.«  f-;  Shout-n.  llona!i  & 
Hanson  CllDgrfii  &  llart.-ujn")  to  jonai:...:!  K.it? 
d.i'-'d  Ni.vrrr.tiiT  ).  19"j,l. 


limited  partners.  Section  3(c)  of  the 
Rollup  Reform  Act  amended  Section 
15A(b)  of  the  Exchange  Act  to  require 
that  the  rules  of  a  registered  securities 
association  prohibit  the  authorization 
for  quotation  on  an  automated 
iiiterdealer  quotation  s>-sJem  sponsored 
by  the  association  of  any  security 
designated  by  the  SEC  as  a  national 
market  system  security  resulting  from  a 
rollup  transaction,  unless  the 
transaction  provides  certain  rights  for 
limited  partners,"  The  NASD 
subsequently  amended  the  propcsed 
rule  ciiangc  to  conform  tlu;  language  of 
the  rule  to  the  Rollup  Reform  Act." 

By  this  release,  the  Commission:  (i) 
solirjts  comment  on  the  Differential 
Compensation  Amendment;  (ii) 
approves  the  proposed  rule  change  as 
amended  by  Amendment  Nos.  1-4;  and 
(iii)  grants  approval  on  an  .Tccelerated 
basis  to  Amendment  Nos.  5.  6  and  8. 
nnd  grants  appnnal  on  an  ac:ce!erated 
basis  to  -Amendment  No.  7.'"  except  for 
that  portion  of  that  Amendment 
proposing  the  Differential 
Compensation  Amendment,  whii  h  the 
Commission  is  not  approving  by  this 
relea.se." 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the  .Secretary 
of  the  NASD  and  at  tlie  Commission.''" 
With  respect  to  the  Differential 
Compensation  Amendment.  language 
proposed  to  be  added  to  Subsections 
(b)(fi|(A)  and  (B)  of  Article  III,  Secition 
34  is  in  italics;  propo.sed  deletions  are 
in  brackets. 

Rules  of  Fair  Practice 
Article  HI 


"  Set;!io.T  3fol  of  Xiw  Roll  ip  Retorn:  A.  •  .Mici.Ki 
Section  b(W(9)  lo  ihe  txr.hange  \^^  uitposing 
virtii.iliy  iciop'ical  reqiuremer's  upon  na  'onal 
sec  uriliesexciwDRes  Set'  15  IS  (..  S  7bfll)l[91. 

'See  sirprn  n.  4 

"htfert^ted  persons  are  invi'i>d  to  s!:b:Tiif  wr'Men 
ci.da.  Views  and  arjiutT>ent*cpnrern:nj;  Amendmettt 
Nos   S-B  to  the  proimsed  p.le  c.'-.ant;f  S-e   .-.f.-a 
ScLl;un  V 

' '  The  Difii'rer.Uai  Compe:i,s.i!-..jr.  .Xnieiuiim—.t 
uiii:ld  elimi.-.ate  the  defini'ior  of  "ro"iiip  of  a  dirijct 
p.inirfpation  [(To^ram"  contain' d  :n  Suhsection.'! 
(hllC.)iA!  and  |B(  of  Article  III.  S«ctiun  34.  which 
pToh:t)ils  ttie  receipt  o(  differeijli.il  tom'jjersation  m 
c  (i.-i.'-i'ttion  w;lh  the  soiicilatior.  oi  irneslor  vnies  in 
roH.jp  transactions,  ancf  sulisti'-jle  i.Ke  icrni  "l.mlled 
partnership  Tol'.tip  transat.-tMrti"  » i.erfviT  the  term 
■  rciil-iip  of  ,1  direct  jw< rrici pa! ir>r.  p.-(if;ra:Ti"  i  ur.-enlly 
.ip(MMrs  in  these  ,S;,bseciions.  The  effn  t  wo-.ilil  t)e 
10  I  ••rrr.il  N.\sr)  members  to  rci  m-e  diffential 
<.om|-H'i'.sa'ior.  in  connection  « ith  the  solirilalinn  of 
investor  votes  in  anv  "mll-iin  of  a  direct 
p.ir.H  ipation  program"'  ttldl  (kj*-i  nol  ni.-w)  consiitute 
.i  ';,mi!cvipi»n!ief>i;.p  roilup  i.-a^'wn  mm."  .S»i>  inf.-a 
.Sec lion  III  B.i 

•The  N.\SUai.vi  will  publish  the  ii\.l  oftfic 
propnsi-<f  rule  th.-.i"'-  in  an  \.\S.\  Ni.'ir  c  lo 
Memhers 
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Direct  Participation  Programs 

Sec.  34 

•  •        •        •        * 

lb) 

•  >        •        *        • 

Participation  in  Rollups 

(6)(A)  No  member  or  person     - 
associated  with  a  member  shall 
participate  in  the  solicitation  of  votes  or 
tenders  from  limited  partners 
(participants!  in  connection  with  a 
limited  partnership  roUup  transaction 
(of  a  direct  participation  program  or 
programs]  irrespective  of  the  form  of  the 
resu/f/ng  entity  [resulting  from  the 
rollupl  [i.e.,  a  pannership,  real  estate 
investment  trust  or  corporation),  unless 
(such)  any  compensation  received  by 
the  member: 

(i)  is  payable  and  equal  in  amount 
regardless  of  whether  the  limited 
partner  jparticipantl  votes  affirmatively 
or  negatively  in  the  proposed  limited 
partnership  rollup  transaction; 

(ii)  in  the  aggregate,  does  not  exceed 
2%  of  the  exchange  value  of  the  newly- 
created  securities;  and 

(iij)  is  paid  regardless  of  whether  the 
limited  partners  (participants)  reject  the 
proposed  limited  partnership  rollup 
transaction. 

(B)  No  member  or  person  associated 
with  a  member  shall  participate  in  the 
solicitation  of  votes  or  tenders  from 
limited  partners  (participants)  in 
connection  with  a  limited  partnership 
rollup  transaction  (of  a  direct 
participation  program  or  programs) 
unless  the  general  partner(s)  or 
sponsor(s)  proposing  the  limited 
partnership  rollup  transaction  agrees  to 
pay  all  solicitation  expenses  related  to 
the  limited  partnership  rollup 
transaction,  including  all  preparatory 
work  related  thereto,  in  the  event  the 
limited  partnership  rollup  transaction  is 
rejected. 

[For  purposes  of  paragraphs  (A)  and 
(B),  a  rollup  of  a  direct  participation 
program  shall  mean  a  transaction 
involving  an  acquisition,  merger  or 
consolidation  of  at  least  one  direct 
participation  program,  not  currently 
listed  on  a  registered  national  securities 
exchange  or  traded  on  the  Nasdaq 
System,  into  another  public  direct 
participation  program  or  a  public 
corporation  or  a  public  tnist.) 

•  •        •        *        » 

II.  Background 

During  the  1980s,  over  §150  billion  of 
public  limited  partnership  interests 
were  sold  to  U.S.  investors.' «  Sources 


have  estimated  that  11  million  investors 
have  purchased  limited  partnership 
interests,  of  which  approximately  eight 
million  are  small  investors,  with  an 
average  investment  of  about  $10,000.i* 
Limited  partnership  interests  typically 
are  risky  and  illiquid,  due  to  the  lack  of 
an  active  trading  market  for  such 
interests. 

A.  Structure  of  A  Limited  Partnership 

In  the  typical  publicly-offered  limited 
partnership,  a  sponsoring  organization 
solicits  funds  from  investors  to  use  in 
the  purchase  of  real  estate,  oil  and  gas 
facilities,  high  technology  research,  or 
other  enterprises.  The  sponsor  usually 
serves  as  the  general  partner  and  is 
required  to  manage  the  assets  and  fulfill 
any  obligations  to  the  investors  imposed 
under  the  terms  of  the  partnership 
agreement.  The  investors  are  the  limited 
partners.  A  partnership  agreement 
typically  will  provide  for  limited 
partners  to  receive  periodic  payments 
during  the  term  of  their  investment,  a 
return  of  their  principal,  and  a  specified 
return  or  profit  and  a  portion  of  any 
additional  proceeds  upon  the 
liquidation  of  the  partnership  assets. 

B.  Reasons  to  Invest  in  a  Limited 
Partnership 

Investors  purchased  lim.ited 
partnerships  for  several  reasons. 
Perhaps  most  important,  in  the  case  of 
real  estate  partnerships  prior  to  the  1986 
amendments  to  the  Internal  Revenue 
Code  ("1986  Tax  Act"),  limited 
partnership  investors  enjoyed 
significant  tax  benefits-'^  Limited 
partnerships  permitted  small  investors 
to  participate  in  commercial  and  multi- 
family  real  estate,  oil  and  gas  facilities, 
and  other  investments  previously 
limited  to  institutional  or  other  large 
investors.*^  Investors  in  limited 
partnerships  were  promised  that  they 
would  realize  a  return  on  their 
investment  within  a  finite  period  of 
time.  Investors  also  were  promised  that 
sponsors  would  not  realize  any  return 
on  partnership  assets  until  investors 
received  their  share  of  the  profits. 

C.  Advantages  for  partnership  sponsors 

Sponsors  have  a  financial  incentive  to 
organize  limited  partnerships  for  at  least 
two  reasons.  First,  tlie  sponsor/general 
partner  expects  to  realize  a  profit  on  any 
appreciation  of  the  as.set.s  after  the 


"S.  R*!p.  No.  121.  103<)  Cons.,  l'^'  Sns-S.  4  (19<»:i) 
r  S«>ii.ile  Kpport")  (,)/in/;lt>.slir,ii):,\  of  |.-,mo>,  H.  Diiiv. 


Cenonil  CbunscI,  (loinrnission,  "Concprnirg 

Limited  ftirtnership  Koll-l'p.s,"  before  the 

.Siib(  ommitlee  on  Energy  .ind  Agricultural  Taxation. 

Coinmittoe  on  Finanto.  llnili'd  Slates  Sonatf,  )uly 

16.1991.^13. 

'■•.Spnatf  Report.  .Si);)ra  No.  1.1.  .it  3. 

''•W.  ate. 


limited  partners  receive  their  share. 
Second,  the  sponsor/general  partner 
derives  income  on  an  on-going  basis  for 
the  management  services  provided  in 
maintaining  and  operating  the  property. 
The  general  partner  also  may  receive 
up-front  fees  for  organizing  the  limited 
partnership. 

D.  Recent  partnership  performance 

In  the  late  1980s,  the  financial  chmate 
for  limited  partnership  deteriorated 
dramatically.  Several  factors  contributed 
to  limited  partnerships'  poor 
performance.  The  1986  Tax  Act  took 
away  any  tax  benefit  for  limited 
partnership  investors.  Real  estate  and 
oil  and  gas  markets  also  declined 
precipitously.  This,  together  with  a 
series  of  other  circumstances,  caused 
many  general  partners  to  face  a 
decreasing  revenue  base  and  a  growing 
number  of  financial  problems."  Since 
)anuary  1, 1985.  the  number  of  limited 
partnership  offerings  filed  with  the 
Commission  has  decreased  substantiallv 
each  year,  from  a  high  of  428  in  1985 
to  a  low  of  39  in  1991.^8  Interests  in 
limited  partnerships  investing  in  real 
estate  lost  some  or  all  of  their  economic 
value  due  to  the  dramatic  decline  in  real 
estate  values  during  the  late  1980s. 

Several  consequences  flowed  from  the 
deteriorating  climate  for  limited 
partnerships.  Many  general  partners 
stopped  raising  new  capital  altogether. 
Sales  of  assets  from  existing 
partnerships  exceeded  any  new  capital 
raised,  thereby  eroding  assets  under 
management  and  significantly  reducing 
general  partner  management  fees.'' 
Some  general  partners  responded  to 
their  predicament  by  changing  the 
original  partnership  agreements  and 
restructuring  the  limited  partnerships 
by  proposing  to  reorganize  or,  in  many 
cases,  "roll  up"  existing  limited 
partnership  interests  into  new,  publicly- 
traded  securities. 

E.  Rolhips 

From  January  1, 1985  to  June  30, 
1994,  approximately  82  limited 
partnership  rollup  transactions 
involving  two  or  more  entities  were 
registered  with  the  Commission.  These 
rollups  have  involved  over  1,900 
separate  limited  partnerships  with  an 
estimated  aggregate  value  well  over 
seven  billion  dollars. 


IMI 


"yd. 

"•In  1992,  50  new  limited  partnership  offerings 
won;  filed  with  the  Commission.  H.R.  Rep.  No.  21. 
103d  Cong..  1st  Ses.s.  10(1993)  ("1993  house 
Report"). 

''•Kon,iti>  Kcpon,  supra  n.  12,  at  5. 
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1.  Roll  up  structure 

A  typical  "rollup"  will  combine 
several  non-traded  individual  limited 
partnerships  into  a  single  new  entity 
that  publicly  trades  on  a  national 
securities  exchange  or  on  Nasdaq/NM. 
This  entity  generally  is  an  infinite  life 
vehicle  whidi  is  designed  continually  to 
reinvest  proceeds  from  asset  sales, 
unlike  the  provisions  limited 
partnerships,  which  are  investments 
with  a  limited  or  finite  term  that,  at 
some  point  in  time,  distribute  proceeds, 
if  any.  to  investors.  A  rollup  also  can 
involve  the  reorganization  of  a  single 
partnership  into  a  new  entity. 

2.  Benefits  of  rollups 

In  some  cases,  reorganizing  non- 
traded  public  Umited  partnerships  that 
have  lost  substantial  value  and  creating 
a  new  publicly-traded,  infinite  life 
vehicle  can  enhance  the  value  of  the 
investments  of  the  limited  partners.^" 
For  example,  the  new  entity  may  offer 
investors  liquidity  previously 
unavailable,  create  economies  of  st;ale 
and  reduce  administrative  costs  to 
improve  performance,  and  create 
hroader  diversification  of  assets  uhich 
v.iil  improve  investment  safety. 

3.  Criticism  of  rollup 

Critics  have  said  that  the  vast  majority 
of  limited  partnership  rollups  result  in 
the  newly-traded  security  immediately 
falling  to  a  discount  to  its  net  asset 
value,  as  cash  flow  from  the  stronger 
partnerships  is  used  to  support  losses 
from  the  weaker  partnerships.^'  They 
further  argue  that  ongoing  asset 
management  fees  and  expenses  assessed 
by  the  general  partners  cJfset,  and  in 
fact  may  exceed,  the  promised  reduced 
administrative  costs."  As  a  result,  the 
limited  partners'  equity  is  substantially 
diluted.  One  industry  witness  testified 
before  Congress  that,  in  the  large  rollup 
transactions,  limited  partners  have 
realized,  on  average,  a  drop  of  45 
percent  from  the  exchange  value  on  the 
first  day  of  trading  in  their  neuly  issued 
rollup  securities."  Congressional 
testimony  also  disclosed  estimates  that 
these  limited  partners  when  taken  as  a 
whole  have  lost  approxirr.atelv  S2 
billion  in  equity,  while  roilup  sponsors 
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■^ '  Liquidity  Fund.  "Ro'l-ii  j)  Performjnci!: 
(jimpflrison  of  Exchange  VaJup  and  Closing  PricRs. 
IM  DrtV.  90  Day.s.  120  day.-;.  Current  Market  Price." 
ii;  •I.irMited  Partnership  Reorganiwlions.  or  Rul!- 
!;[)%■. "  Hoarrng  before  the  Sectirttics  Siibcorr.mifftf 
i!l-th('  ,S;>ratP  Committee  on  fJankinR.  tioiismg  and 
(  ithitT  Affairs.  Febniarv  27.  I*)**!.  S   llrv;   102-77. 
■.r4i-.'9. 


have  earned  over  $250  million  in  fees.^* 
By  one  estimate,  when  compared  to 
original  exchange  values,  investors 
involved  in  public  limited  partnership 
rollups  have  experience  a  decline  of 
approximately  70  percent  in  limited 
partner  equity. 25 

While  investor  complaints  have  been 
sparked  by  the  enormous  declines  in  the 
value  of  the  rollup  security  compeared 
with  the  "exchange  \-alue"  stated  in  the 
prospectus,  rollup  sponsors  have  argued 
that  the  stated  exchange  value  is  not 
intended  to  be  the  trading  price  of  the 
security,  and  thus,  such  comparisons 
tend  to  overstate  the  magnitude  of 
investor  losses.-*  However,  rollup 
disclosure  documents  generally  have 
proven  to  be  almost  incomprehensible 
and  it  is  likely  that  sponors  did  not 
clearly  disclose  to  investors  that  the 
stated  exchange  value  is  not  intended  to 
be  the  trading  price  of  the  security." 

Cons;ressinonal  testimony  revealed  at 
least  three  other  forms  of  abuses  in 
connetrtion  with  rollup  transactions. 
Fir.st,  financially  sound  partnerships  are 
merged  with  partnerships  that  are 
experiencing  financial  difficuhv. 
thereby  diluting  the  interest  of  the 
limited  partners  of  the  sound 
partnerships.^"  Second,  some  general 
partners  have  modified  the  original 
partnership's  fee  structure  in  order  to 
give  much  larger  equity  interests  or  fee:; 
to  themselves,  to  the  detriment  of  the 
limited  partners.^  Finally,  when  the 
unatt.'active  terms  of  the  new  rolled  up 
security  become  apparent,  the  market 
further  discounts  the  newly  traded 
security,  pushing  its  price  even  lower. 

F.  Thft  Rollup  Rfforw  Act 

The  seriousness  of  the  problem  with 
rollup  disclosure  documents  was 
underscored  by  Commission  Chairman 
Richard  Breeden  when  he  stated  in 
testimony  before  the  Senate  Banking 
Committee  in  the  Spring  of  1991  that.  ''I 
have  taken  a  look  at  some  of  the 
documents  filed  with  us  in  these  roll-up 
transactions  and  I  would  like  to  meet 
the  person  who  can  understand  all  of 
the  disclosures  in  some  of  tho,se 
documents."  The  Committee  notes  that 
a  disclosure  document  which  the 
Chainnan  of  the  Securities  and 
Exchange  Commission  has  difficulty 
understanding  is  likely  to  prove 
daunting  in  complexity  to  the  average 
small  investor  in  a  limited  partnership. 


'^  .SiT.jtf  Kfpon.  <ii}ir,i  n.  1 2  at  (>-7 
--••  M  .11  7 
-' M 

-'Sit!  IWA  liiii.x-  Kf(>ort:sij;;r..'  n.  IH.-at  12 
-"Senate  Rppetrf.  ccpron  13.  at  7 
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As  noted  above.  Section  3(a)  of  the 
Rollup  Reform  Act  amended  Section 
15A(b)  of  the  Exchange  Act  to  require 
that  the  NASD  rules  that  promote  just 
and  equitable  principles  of  trade 
include  rules  to  prevent  NASD  members 
from  participating  in  any  limited 
partnership  rollup  transaction  that  does 
not  provide  procedures  to  protect 
certain  specified  rights  of  limited 
partners.  Such  rights  include: 

(A)  The  right  of  dissentinx  limitf^i  pHrtnors 

to: 

(i)  an  appraisal  and  tomjxrnsatinn; 

(ii)  retention  of  a  security  umier 
substantially  the  same  tcmis  und  (.(.millions 
of  the  original  issu(\ 

(iii)  approval  of  the  limited  partnership 
rollup  transaction  by  at  lea«t  7".  p.  r(  t-nt  of 
the  outstanding  interests  of  ea!;h 
participating  limited  partnership;  or 

(iv)  other  rights  designed  to  protw.t 
dissenting  limited  partners. 

(B)  The  right  aot  to  have  their  voting  j^iwcr 
unfairly  reduced  or  abridged; 

(C)  The  right  not  to  bear  an  unfuir  portion 
of  the  costs  of  a  proposed  rollup  transaction 
that  is  rejected;  and 

(U)  Restriction's  on  tli^  gpnerai  par!rirr"s 
conversion  of  contingent  intwrsts  or  ff~'s  mto 
non-continpent  interests  or  fees  and 
rcstnctions  oo  the  general  partner's  rp(  •  :p?  uf 
a  non-contingent  equity  interest  in  exchii.Tge 
for  fees  for  services  which  have  not  \  tt  \p-rn 
p.f^dv  iiicii. 

The  Rollup  Reform  Ad  defines  a 
"dissenting  limited  partner"  as  a  piTson 
who.  on  the  date  on  which  roilup 
soliciting  m.aterial  is  mailed  to 
investors,  holds  a  beneficial  interfsf  in 
a  limited  partnership  that  is  tl'.e  suhjecl 
of  a  limited  pa.rtnership  rullup 
traii.saction  and  who  votes  a^'ainst  the 
transartion  and  complies  with 
procedures  established  by  the  N.\SD  to 
perfect  dissenter's  rights. 

Se<;tion  3(r)  of  the  Rollup  Reform  .^ct 
amended  Section  15.A(b)  of  the 
Exchange  Act  to  require  that  the  rules  of 
a  regi.stered  securities  asscx  iation 
prohibit  the  authorization  for  quotation 
on  an  automated  interdealer  quotation 
system  sponsored  by  that  association  of 
any  security  designated  by  the 
Commission  as  a  national  market  sv-tem 
security  resulting  from  a  roilup 
trnnsscticn,  imless  such  transaction 
provides  certain  rights  for  limited 
partners.  The  rights  set  forth  under  this 
.section  are  identical  to  those  .set  forth  in  . 
Section  3|a)  for  registered  securities 
associations. 

in.  Description  of  Proposed  Rule 
Change  and  Comments  Received 

The  NASD's  proposed  rule  change 
would  prevent  its  members  from 
[)artici[)ating  in  any  "limited 
partnership  roilup  transaction"  a';  that 
term  is  defined  in  the  Rollup  Reform 
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Act  if  the  transaction  does  not  provide 
those  procedures  to  protect  the  rights  of 
limited  partners  that  are  mandated  by 
the  Roliup  Reform  Act.  The  proposed 
rule  change  also  would  narrow  the 
scope  of  transactions  in  which  members 
are  forbidden  to  receive  differential 
compensation.  Finally,  the  proposed 
rule  change  would  prohibit  the 
authorization  for  quotation  on  Nasdaq  of 
any  security  designated  by  the 
Commission  as  a  national  market  system 
security  resulting  from  a  roliup 
transaction,  unless  the  transaction 
provides  certain  rights  for  dissenting 
limited  partners. 

Proposed  Rule  Change  to  Article  III. 
Section  34 

•A.  Definitions 

Subsequent  to  publication  of  notice  of 
the  proposed  rule  change,  the  NASD 
proposed  to  amend  the  definitions  of 
"dissenting  limited  partner"  and 
"Hmited  partnership  roliup  transaction" 
to  be  added  to  Subsection  (b)(2)(B).3i) 

"Dissenting  Limited  Partner^'  is 
defined  in  new  Subsection  (b)(2)(B){iii), 
in  accordance  with  the  Roliup  Reform 
Act,  as  a  person  who,  on  the  date  on 
which  roliup  soliciting  material  is 
mailed  to  investors,  is  a  holder  of  a 
beneficial  interest  in  a  limited 
partnership  that  is  the  subject  of  a 
limited  partnership  roliup  transaction 
and  who  votes  against  the  transaction 
and  complies  with  procedures 
established  by  the  NASD  to  assert 
dissenters'  rights,  except  that  for 
purposes  of  an  exchange  or  tender  offer, 
a  person  must  file  an  objection  in 
writing  with  the  party  responsible  for 
tabulating  votes  or  tenders  during  the 
period  in  which  the  offer  is 
outstanding." 

"Limited  Partnership  HoUup 
Transaction"  is  defined  in  new 
Subsection  (b)(2)(B)(vii),  in  accordance 
with  the  Roliup  Reform  Act,  as  a 
transaction  involving  the  combination 
or  reorganization  of  limited 
partnerships,  either  directly  or 
indirectly,  where  some  or  all  investors 


'"The  I>'nns  "cash  available  for  (iislribulion," 
"cash  flow,"  "limiled  partner."  "limited 
partnership."  "management  fee."  "solicildlion 
expenses,"  and  "transaction  costs"  are  adopted  as 
published  In  the  notice  of  the  proposed  rule  change. 
Ser  Securities  Exchange  Release  No.  32312,  supra 
n.  4,  58  FR  29655.  29655-56. 

■'  By  defining  "dissenting  limitf>d  partner"  lo 
mean  a  person  who  is  a  holder  of  the  limiled 
partnership  interests  on  the  date  on  which 
soliciting  material  is  mailed,  persons  who  buy 
limiled  partnership  interests  after  that  dale  are 
prevented  from  asserting  dissenters'  rights.  These 
persons  are  on  notice  of  the  proposed  roliup 
transaction  when  they  purchase  their  limiled 
partnership  interests  and.  therefore,  do  not  need  the 
same  type  of  protections  granted  to  (jxjsllng  limiled 
partners. 


in  the  limited  partnerships  receive  new 
securities  or  securities  in  another  entity. 
The  deHnition  provides  exceptions  for 
certain  kinds  of  private  transactions  or 
other  transactions  which  do  not  require 
the  application  of  the  protections  of  the 
Exchange  Act.  In  addition,  the  term 
"limited  partnership  roliup  transaction" 
is  defined  to  include  the  reorganization 
of  a  single  limited  partnership,  directly 
or  indirectly,  in  which  some  or  all 
investors  receive  new  securities  or 
securities  in  another  entity,  if  the 
transaction  meets  certain  specified 
criteria  in  the  Roliup  Reform  Act.  The 
definition  covers  both  transactions  in 
which  securities  received  in  single  or 
multiple  partnership  rollups  are 
received  directly,  and  transactions  in 
which  securities  are  received  indirectly 
through  a  step  transaction.'^ 

Exclasions  The  definition  of  "limited 
partneiship  rpllup  transaction"  also 
incorporates  six  exclusions,  in 
accordance  with  the  Roliup  Reform  Act. 
A  transaction  will  not  be  deemed  to  be 
a  limited  partnership  roliup  transaction 
of  it:  (1)  involves  only  a  limited 
partnership  or  partnerships  having  an 
operating  policy  or  practice  of  retaining 
cash  available  for  distribution  and 
reinvesting  proceeds  from  the  sale, 
financing,  or  refinancing  of  assets  in 
accordance  with  such  criteria  as  the 
Commission  determines  appropriate;  (2) 
involves  only  limited  partnerships 
wherein  the  interests  of  the  limited 
partners  are  repurchased,  recalled,  or 
exchanged  in  accordance  with  the  terms 
of  the  preexisting  limited  partnership 
agreements  for  securities  in  an  operating 
company  specifically  identified  at  the 
time  of  the  formation  of  the  original 
limited  partnership;  (3)  involves  only 
securities  to  be  issued  or  exchanged  that 
are  not  required  to  be  and  are  not 
registered  under  the  Securities  Act  of 
1933  ("Securities  Act");  (4)  involves 
only  issuers  that  are  not  required  to 
register  or  report  under  Section  12  of  the 
Exchange  Act,  both  before  and  after  the 
transaction;  (5)  involves  the 
combination  or  reorganization  of  one  or 
more  limited  partnerships  in  which  a 
non-affiliated  party  succeeds  to  the 
interests  of  a  general  partner  or  sponsor, 
except  those  types  of  transactions  as  the 
Commission  may  by  rule  deem  to  fall 
within  the  definition  of  "limited 
partnership  roliup  transaction,"  if:  (a) 
such  action  is  approved  by  not  less  than 
66''/*i  percent  of  the  outstanding  units  of 
each  of  the  participating  limited 
partnerships;  and  (b)  as  a  result  of  the 
transaction,  the  existing  general  partners 


will  receive  only  compeiisation  to 
which  they  are  entitled  as  expressly 
provided  for  in  the  preexisting  limited 
partnership  agreements;  or  (6)  involves 
a  transaction,  except  as  the  Commission 
may  by  rule  deem  to  fall^vithin  the 
definition  of  "limited  partnership  roliup 
transaction,"  in  which  the  securities 
offered  to  investors  are  securities  of 
another  entity  that  are  reported  under  a 
transaction  reporting  plan  declared 
effective  by  the  Commission  under 
Section  llA  of  the  Exchange  Act  before 
the  date  of  enactment  of  the  Roliup 
Reform  Act,  if:  (a)  such  other  entity  was 
formed,  and  such  class  of  securities  was 
reported  and  regularly  traded,  not  less 
than  12  months  before  the  date  on 
which  soliciting  material  is  mailed  to 
investors;  and  (b)  the  securities  of  that 
entity  issued  to  investors  in  the 
transaction  do  not  exceed  20  percent  of 
the  total  outstanding  securities  of  the 
entity,  exclusive  of  any  securities  of 
such  class  held  by  or  for  the  account  of 
the  entity  or  a  subsidiary  of  the  entity. 

B.  Participation  in  Rollups 

The  Commission  is  soliciting 
comment  on  the  Differential 
Compensation  Amendment.  As  noted 
above,  the  Differential  Compensation 
Amendment  would  amend  Subsection 
(b)(6)  to:  (i)  limit  the  scope  of  the 
prohibition  upon  receipt  of  differential 
compensation  to  transactions 
constituting  "limited  partnership  roliup 
transactions"  instead  of  transactions 
constituting  "rollups  of  direct 
participation  programs"; "  and  (ii) 
prohibit  the  participation  of  members 
and  persons  associated  with  members  in 
a  limited  partnership  roliup  transaction 
unless  the  transaction  includes 
provisions  designed  to  protect  the  rights 
of  limited  partners."*^ 

1.  Receipt  of  Differential 
Compensation  in  DPP  Rollups  Not  Also 
Constituting  Limited  Partnership  Roliup 
Transactions.  Congress  began  to  focus 
on  investor  protection,  fairness  and 
disclosure  issues  related  to  roliup 
transactions  in  1990.  One  of  the  early 
abuses  on  which  Congress  focussed  was 
payment  of  compensation  to  soliciting 
broker-dealer  only  when  an  investor 


'^  See  discussion  of  umbrella  pirlnership  real 
estate  innestmenl  trusts  ( "t  'HKtITs  )  infra  n.  50  and 
arcompajiying  text. 


"Section  34(a)(2)  defines  "direct  participation 
program"  as  "a  program  which  providM  for  flow 
through  tax  consequences  regardless  of  the 
structure  of  the  legal  entity  or  vehicle  for 
distribution.  .  .  ."  (empiiasis  added).  By  controst. 
new  Subsection  (b)(2)(B)(vi)  deflnes  "limited 
partnership"  as  a  DPP  organized  as  a  limited 
partnership,  (emphasis  added). 

'<  Subsection  (b)(6)(C)  thus  would  regulate  a 
member's  solicitatran  activities,  advisory  activities, 
or  the  writing  of  a  fairness  opinion.  Subsections 
(b)(6)(A)  and  (B)  currently  regulate  only  a  memb<-;' 
receipt  of  differential  compensation  in  the 
solicitation  of  votes  or  tenders. 
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voted  in  favor  of  a  rollup  transaction. 
The  Rollup  Reform  Act  requires  the 
NAvSD  to  adopt  rules  proscribing  the 
receipt  by  members  of  "differential 
compensation"  when  soliciting  votes  for 
a  limited  partnership  rollup  transaction. 
The  Commission  previouslv  had 
approved  an  NASD  rule  regulating  its 
members'  receipt  of  differential 
compensation  in  DPP  rollups." 

Current  Subsections  (b)(6)  (A)  and  (B) 
were  adopted  in  that  rule  change  to 
regulate  the  participation  of  members  in 
the  solicitation  of  votes  or  tenders  from 
.  participants  in  a  rollup  of  a  DPP.  The 
NASD  stated  in  Amendment  No.  7  that 
at  the  time  of  its  adoption,  the  SEC  and 
NASD  were  aware  that  the  definition  of 
"rollup  of  a  direct  participation 
program"  was  broader  than  the 
definition  of  "limited  partnership  rollup 
transaction"  then  pending  in  Congress 
(and  proposed  to  be  amended  in  this 
proposed  rule  change)  because  it  applies 
to  'direct  participation  programs" 
rather  than  "limited  partnerships"  and 
does  not  include  all  of  the  e.xclusions 
that  are  available  from  the  "limited 
partnership  rollup"  definition. ^e 

The  NASD  continues  to  be  concerned 
that  it  may  be  confusing  to  have  two 
definitions  of  a  rollup  transaction  which 
are  different  in  scope  set  forth  in 
Subsection  34(b).»^  Therefore,  the 
NASD  is  proposing  to  amend 
Subsections  (b)(6)  (A)  and  (B)  by 
replacing  the  special  rollup  definition  in 
those  Subsections  with  the  new 
definition  of  "limited  partnership  rollup 
transaction"  and  by  substituting  the 
term  "limited  partnership  rollup 
transaction"  wherever  the  term  "rollup 
of  a  direct  participation  program" 
currently  appears.  The  NASD  notes  that 
the  result  of  this  amendment  would  be 
to  limit  the  scope  of  these  Subsections 
as  they  would  not  longer  be  applicable 


'  Sw  Serurities  Exchdngc  Act  Release  No.  295H2 
( Aii^    19.  1991 ).  56  FR  4209'i  ( Aiig.  2ti,  1991 ) 
(approving  SR-NASU-91-241. 

••  Hi:t  see  H.R.  Rpp.  No  254.  ]02d  Cong.,  IM  Syss. 
95  11991).  which  proposed  '.o  dpfine  'pannurship' 
to  include  "such  other  entity  having  d  substantially 
pconomicdily  equivalent  form  of  ownership 
ir«lrtiment  as  the  Conurissior,  determines,  by  rule 
consistent  with  the  purpos>'S  of  (the  Li.mited 
i'drtnership  Rollup  Reform  Act  of  199l|,  to  include 
within  this  definition." 

'"But  see  eg..  Fryer.  A  Rollup  tpddte  6 
IPrartitinR  Law  Institute  Real  Estate  Law  and 
Practice  Course  Handbook  No.''400.  1994): 

In  September  1991.  in  Notice  to  Member.s  91-56, 
the  NASD  adopted  rules  whk.h  restrict  differential 
compensation  in  connection  with  the  "rolliip  of  a 
dircf  t  participation  program  "  The  term  "rolliip  of 
a  direct  participation  program"  is  a  broadir  concept 
Ih.in  "limited  partnership  rollup  transactions"  and 
accordingly  the  limitations  in  the  receipt  of 
compensation  and  the  allocation  of  expen-^es  which 
i.s  addres.sed  in  this  earlier  release  will  apply  even 
i;  the  transaction  is  not  considered  a  "limited 
p.irtnership  rollup  transaction  " 


to  almost  any  DPP  rollup.  but  only  to 
"limited  partnership  rollup 
transactions"  as  defined  in  the  proposed 
rule  change. 

The  Commission  notes  that  its  rules 
governing  roll-up  transactions  ^^  apply 
to  transactions  that  involve  the 
combination  or  reorganization  of  one  of 
more  finite-life  limited  partnerships  or 
similar  entities.  The  Commission  is 
soliciting  comment  from  interested 
persons  concerning  the  potential  impact 
of  the  Differential  Compensation 
Amendment  on  the  investing  public, 

2.  When  a  Limited  Partnership  Rollup 
Transaction  is  Presumed  Not  to  be 
Unfair  or  Unreasonable.  Pursuant  to 
new  Subsection  {b)(6)(C)(i),  the  NASD 
proposes  to  define  a  series  of 
circumstances  with  respect  to  limited 
partnership  rollup  transactions  which 
are  presumed  not  to  be  unfair  or 
unreasonable.  In  accordance  with  the 
Rollup  Reform  Act.  it  is  presumed  not 
to  be  unfair  or  unreasonable  if 
dissenting  limited  partners  are  offered 
one  of  the  following:  an  appraisal  and 
compensation,  retention  of  a  security 
with  substantially  the  same  terms  and 
conditions  as  the  original  limited 
partnership,  approval  of  the  rollup 
transaction  by  not  less  than  75  percent 
of  the  outstanding  units  of  each 
participating  limited  partnership,  or 
other  comparable  rights  designed  to 
protect  dissenting  limited  partners. 
Protections  for  limited  partners  also 
include  the  right  of  limited  partners  not 
to  have  their  voting  power  unfairly 
reduced,  the  right  of  limited  partners 
not  to  bear  unfair  costs  associated  with 
a  rollup  transaction  that  is  rejected,  and 
certain  restrictions  on  abusive  changes 
in  management  fees  and  compensation. 
As  noted  above,  dissenters'  rights  may 
be  asserted  only  by  a  person  who.  on  the 
date  that  rollup  soliciting  material  is 
mailed  to  investors,  is  a  holder  of  a 
beneficial  interest  in  the  limited 
partnership  that  is  the  subject  of  the 
rollup.  The  proposed  rule  change  would 
require  a  transaction  constituting  a 
"limited  partnership  rollup  transaction" 
to  include  one  of  the  provisions  set  forth 
in  Subsections  (b)(6)(C)(i)  a.,  b..  or  c. 
discussed  below. 

a.  Compensation  Based  on  Appraisal: 
New  Subsection  (b)(6)(C)(i)a.  provides 
that  dissenting  limited  partners  must 
receive  compensation  based  on  an 
appraisal  made  by  an  independent 
appraiser,  unaffiliated  with  the  sponsor 
or  general  partner  of  the  program.  The 
appraisal  provided  should  consist  of  an 
accurate  measure  of  the  present 
financial  value  of  the  dissenting 


investor's  ownership  interest  in  the 
underlying  assets  of  the  limited 
partnership. 

Forms  of  compensation  based  on 
appraisal  may  include  cash,  secured  or 
unsecured  debt  instruments,  or  freely- 
tradable  securities.  Subsection 
(b)(6)(C)(i)  imposes  several  conditions 
upon  the  issuance  of  debt  instruments 
to  ensure  that  the  debt  issued  is 
equivalent  in  value  to  the  cash  payment 
and,  if  readily  marketable,  would  likely 
trade  in  an  aftermarket  at  such  value, ^^ 
This  is  intended  to  prevent  dissenting 
investors  from  being  forced  to  accept 
debt  instruments  which,  reflecting  their 
below-market  value,  would  immediately 
trade  at  a  substantial  discount. 

Freely-tradable  securities  mav  be 
utilized  as  compen.sation  only  if  issued 
by  a  company  which  has  been  listed  on 
a  national  securities  exchange  or  traded 
on  the  Nasdaq  Stock  Market  prior  to  the 
transaction.  The  number  of  freely- 
tradable  securities  offered  in  return  for 
partnership  interests  would  be 
determined  in  relation  to  the  average 
last  sale  price  of  the  securities  in  the  20- 
day  period  following  the  date  of  the 
meeting  at  which  the  vote  on  the  rollup 
occurs, -"o  If  the  issuer  of  the  freely- 
tradable  securities  and  the  sponsor  or 
general  partner  are  affiliated  [i.e..  if  it 
receives  any  material  compensation 
from  the  issuer  or  its  affiliates  in 
conjunction  with  the  rollup  transaction 
or  the  purchase  of  the  general  partner's 
interest),  and  the  securities  issued  as 
compensation  are  new  securities,  such 
securities  must  not  represent  more  than 
20%  of  the  issued  and  outstanding 
securities  of  that  class  after  issuance. 
The  20%  limitation  on  the  amount  of 
securities  offered  as  compensation  by  an 
affiliate  helps  to  establish  a  threshold 
below  which  significant  dilution  could 
be  presumed  not  to  have  not  occurred. 

b.  Receipt  of  a  Security  With 
Substantially  the  Same  Terms  and 
Conditions:  New  Subsection 
(b)(6)(C)(i)b.  provides  that  dissenting 
limited  partners  may  receive  or  retain  a 


'"S**!-  Items  901-15  of  Ri^gulalion  SK.  17  CKK 
229  901-915  (1W3) 


"All  debt  instruments  must  provide  for  a  trustee 
and  an  indenture,  and  provide  lor  prepayment  with 
SCV  of  the  net  proceeds  of  an\  sale  or  reOnancing 
of  the  assets  of  the  entity  All  debt  !n,str.iments  must 
provide  the  holders  with  a  market  rate  of  interest 
equal  to  at  lea.sl  120%  of  the  applicable  federal  r.ite 
and  have  a  term  not  longer  than  8  vears  Unsecured 
debt  instruments  may  be  used  only  when  the  entity 
iss.iing  the  debt  has  a  limitation  vn  t.iial  leverage 
not  greater  than  70^-,  of  the  appraised  \alue  of  its 
as>e's 

■"'In  r.spnnse  to  a  rommrnl  bv  'l-.i'  ,AB,A.  the 
N.ASD  I  larilied  that  the  "freely  Sr.idabie  securities" 
referred  to  in  Subsection  (bl(6)iC)(i).i  4.  would  be 
\aUied  dij)  20-day  })eriod    follpwing  the  d.ile  of  the 
met>i,r.g  a!  which  the  vote  on  the  limited 
p.irtnership  rollup  occurs  The  "vote'  referred  to 
n-..iv  !k'  a  vote,  consent,  or  authorization  '  See 
AT.endrr.'M'.t  No  5 
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security  with  substantially  the  same 
terms  and  conditions  as  the  original 
issue  if  certain  conditions  are  met. 
Retention  of  a  security  under  the  same 
terms  and  conditions  as  the  original 
issue  means  the  provision  of  a  security 
that  has  the  same  characteristics  as  the 
dissenting  limited  partners'  original 
limited  partnership  interest. 

c.  Comparable  Fights:  Supermajority 
Approval,  Review  by  Independent 
Committee,  and  Other  Comparable 
Rights:  New  Subsection  (b)(6)(C)(i)r. 
permits  members  and  persons 
associated  with  members  to  participate 
in  a  limited  partnership  roilup 
transaction  as  long  as  the  transaction 
includes  "other  comparable  rights" 
provisions  designed  to  protect  the  rights 
of  limited  partners.  This  Subsection  is 
intended  to  provide  flexibility  for 
sponsors  and  general  partners  in 
structuring  rollups,  while  at  the  same 
time  providing  protections  for  limited 
partners.  "Comparable  rights  '  may 
include  the  right  to  supermajority 
approval  of  the  transaction,  the  right  to 
review  of  the  transaction  by  an 
independent  committee,  or  such  other 
rights  as  the  NASD  deems  comparable. 

(i)  Supermajority  Approval,  ueneral 
partners  will  not  be  required  to  provide 
the  right  of  compensation,  as  provided 
in  new  Subsection  (b)(6)(C)(i)  where  at 
least  75%  of  the  outstanding  units  of 
each  of  the  individual  limited 
partnerships  participating  approve  the 
roilup  transaction.  Any  limited 
partnership  that  fails  to  reach  the  75% 
threshold  must  be  excluded  from  the 
roilup  transaction.  The  proposed  rule 
change,  however,  would  permit  a 
limited  partnership  roilup  transaction  to 
be  consummated  even  though 
individual  partnerships  did  not  approve 
the  transaction. 

(ii)  Review  by  Independent 
Committee.  The  proposed  rule  change 
relating  to  review  by  an  independent 
committee  will  require  that  the 
committee:  (1)  Be  approved  by  a 
majority  of  the  outstanding  securities  of 
each  participating  limited  partnership; 
(2)  have  act;BSs  to  the  books  and  records 
of  the  partnership;  (3)  prepare  a  report 
to  the  limited  partners  that  are  the 
subject  of  the  roilup  presenting  it.s 
findings  and  recommendalions. 
including  any  minority  views;  (4)  have 
the  authority  to  negotiate  the  proposed 
transaction  with  the  general  partner  or 
sponsor  on  behalf  of  the  limitud 
partners,  but  not  the  authority  to 
approve  the  transaction;  (5)  delibfTate 
for  a  period  no  longer  than  fiO  days 
unless  unanimously  agreed  upon  by  the 
members  of  the  independent  committee 
or  if  approved  by  the  NASD;  (fi)  may  be 
compensated  and  reimbursed  by  the 


partnerships  subjet;f  to  the  limited 
partnership  roilup  transaction  and  have 
the  ability  to  retain  independent 
coun.sel  and  financial  advisors  to 
represent  all  limited  partners  at  the 
limited  partnerships'  expense;  and  (7) 
be  entitled  to  indemnification  to  the 
maximum  extent  permitted  by  law  from 
the  general  partners,  sponsors,  limited 
partnerships,  and  rolled-up  entities 
against  claims,  causes  of  action  or 
lawsuits  initiated  by  any  partv  in 
interest,  including  limited  partnerships 
or  limited  partners,  related  to  any  action 
or  decision  made  in  furtherance  of  their 
responsibilities. 

mi]  Other  Comparable  Rights. 
Comparable  rights  for  dissenting  limited 
partners  are  not  limited  to  supennajority 
approval  or  the  establishment  of  an 
independent  committee,  but  may 
include  any  other  comparable  right 
proposed  by  general  partners  or 
sponsors,  provided  that  the  general 
partners  or  sponsors  demonstrate  to  the 
satisfaction  of  the  NASD,  or  if  the  NASD 
determines  appropriate,  to  the 
satisfaction  of  an  independent 
committee,  that  the  rights  proposed  are 
comjiarable.*' 

3.  When  a  Roilup  Transaction  is 
Presumed  to  be  Unfair  or  Unreasonable. 
Regardless  of  compliance  with 
Subsection  (b)(6){C)(i),  a  limited 
partnership  roilup  transaction  will  be 
presumed  to  be  unfair  or  unreasonable, 
pursuant  to  new  Subsection 
(b)(6)(C)(ii)«  if:  (1)  Certain  actions 
taken  by  the  general  partner  result  in  the 
unfair  conversion  and  valuation  of 
general  partner  interests  in  a  limited 
partnership  roilup  transaciion;  (2)  a 
limited  partnership  roilup  transaction 
fails  to  protect  the  voting  rights  of  the 
limited  partners;  (3)  the  transaction 
co.stsofa  rejected  limited  partnership 
roilup  transaction  are  unfairly 
apportioned  or  allocated;  or  (4)  the 
paynient  of  fees  to  general  partners  in 
connp<;tion  with  limited  partnership 


■"The  t.ompositifm  of  siu  h  in»l>':i(>i-.dtnl 
f onmilltee  lo  rrvicw  projMWfid  altmiLilive 
f  iimi>4ful!lfr  rinht.s  tind'>r  ihif.  provi.sion  may  Ix? 
different  thnn  thf  indi'pi-ndont  lommiltev  formed 
piirsuanl  to  proposed  Siilis.'i  lion  (L>)((>tl{:)(4)(..2. 
Addiliondlly.  Ihe  rrilpria  iilihzed  bv  Ihp 
independent  commitiefc  lo  rpvioi*  propii.s«d 
diternaiivp  rom|(arablo  righi.s  uiuter  this  provision 
may  diffiT  from  ih.it  ri>qiiiri'd  by  l\u:  indopondent 
i(imm|t!i-f  forniod  i)i!rMi,inl  to  prupused  .Si:l».iTl;on 

ll)l(i.i(C.!(ii(.2. 

■*- Whrrc  ii  lirrjiled  p,i.'tnt>r>hip  rnliup  triinswcliun 
is  (leliifTiilnt-d  by  ^'.^.SU  .st.iit  in  iiu  lodf  oni;  of  the 
.irr.inKtnicnls  ( (nisiiiert.'d  !o  Ik-  unl.iii  or 
iinrtM«,n.il>lf.  'he  intniilmr  bf.iis  ihi'  bi:riip|i  of 
rcLiillUii;  Ihr  prpsiimplion  by  dpniur.Mnitiiif;  th.it 
ihf  .irr8iij;cnienl  i.s  nol  unfair  or  imroiiMimiibli"  or 
t.*i,il  il*  .irrnnj^i-rricnt  lioi-s  ivil  i  omc  wiihiii  (ii.r  of 
ihc  iimmcratfid  uiiiair  oiui  imrf.'ii.-ondbic 
.irr^ng  imoni  provtsions 


roilup  transactions  are  unfair, 
unreasonable,  or  inappropriate. 

a.  Actions  Taken  By  the  General 
Partner:  New  Subsection  (b)(6(C)(ii)a. 
provides  thatit  presumptively  unfair 
and  unreasonable  for  general  partners. 
when  determining  their  interest  in  the 
new  entity  resulting  from  a  limited 
partnership  roilup  transaction,  to:  (1) 
convert  an  equity  interest  for  which 
consideration  has  not  been  paid  into  a 
voting  interest  in  the  new  entity  if  the 
equity  interest  was  not  otherwise 
provided  for  in  the  limited  partnership 
agreement  and  disclosed  to  limited 
partners;  (2)  fail  to  follow  the  valuation 
methods,  if  any,  in  the  partnership 
agreements  when  valuing  their 
partnershipjnterests;"-'  or  (3)  utilizer 
projected  value  of  their  equity  interest 
rather  than  the  appraised  current  value 
of  their  equity  interest  when 
determining  their  interest  in  the  new 
entity. 

b.  Voting  Rights:  New  Subsection 
(b)(6(C)(ii)b.  contains  four  provisions  for 
the  protection  of  investors  with  respect 
to  voting  rights.  New  Subsection 
(b)(6{C)(ii)b.l.  provides  that  it  is 
presumptively  unfair  if  the  voting  rights 
in  the  entity  resulting  from  the  limited 
partnerships  roilup  transaction  do  not 
follow  the  original  voting  rights  of  the 
limited  partnerships  participating  in  the 
transaction.  However,  the  NASD 
recognizes  that  certain  material  changes 
to  voting  rights  may  be  necessary  to 
conform  disparate  rights  that  may  exist 
among  participating  partnerships. 
Material  changes  may  be  effected  only  if 
the  NASD  determines  that  the  changes 
are  not  unfair  or  if  an  independent 
committee  approves  such  changes.** 

New  Subsection  (b)(6(e)(ii)b.2. 
provides  that  it  is  presumptively  unfair 
if  a  majority  ■''■  of  the  interests  in  an 
entity  resulting  from  a  limited 
partnership  roilup  transaction  is  unable 
to  vote  to  cause  the  entity  to  take  certain 
actions  which  are  ordinarily  the 
prerogative  of  the  owners  rather  than 
management.  Thus,  it  is  presumptively 
unfair  not  to  permit  a  vote  to  amend  the 
limited  partnership  agreement,  articles 
of  incorporation,  bylaws,  or  indenture. 
It  is  also  presumptively  unfair  not  to 
permit  a  vote  to  dissolve  the  entity.  It  is 
also  presumptively  unfair  not  to  permit 
a  vote  lo  remove  and  elect  the  general 


IMI 


"In  its  romniflnl  Idler,  the  ABA  pointed  out  lh.il 
p.inncrship  asreeiiienis  do  nol  generally  contain 
MK.h  v.ihialion  provisions.  The  NASD  amended  its 
nile  to  r.l,irify  that  it  applies  to  rollups  that  rontuin 
N.diiuiiijii  p.ovl.sions.  Sec  Amendment  No.  5. 

".Si:<!  sujim  n.  41. 

'"  The  lumi  'majority"  refers  to  a  SO%-pli»-nni' 
vole  i'x(  cpi  us  supfirseded  by  state  law  or  the 
partnership  agn^mflnl  which  may  require  a  hi^hrr 
st.md.irii.  Si'p  .ymondment  No.  5. 
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partners,  board  of  directors,  trustee,  or 
similar  governing  entity.  Finally,  it  is 
presumptively  unfair  not  to  permit  a 
vote  to  approve  or  disapprove  the  sale 
of  substantially  all  the  assets  of  the 
entity,  without  concurrence  by  the 
sponsor,  general  partner(s),  board  of 
directors,  trustee,  or  similar  governing 
entity,  unless  such  actions  would  be 
inconsistent  with  state  law.**- 

New  Subsection  {b)(6(C)(ii)b.3. 
provides  that  it  is  presumptively  unfair 
if  the  sponsor  or  general  partner 
proposing  a  limited  partnership  roUup 
transaction  is  not  required  to  provide  a 
document  which  clearly  delineates 
instructions  and  procedures  of  voting 
against  or  dissenting  from  a  proposed 
transaction. 

New  Subsection  (b)(6(C)(ii)b.4. 
provides  that  it  is  presumptively  unfair 
if  the  general  partner  or  sponsor  fails  to 
utilize  an  independent  third  party  to 
receive  and  tabulate  all  votes  and 
dissents  or  fails  to  require  the  third 
party  to  make  the  tabulation  available  to 
the  general  partner  and  any  limited 
partner  upon  request  at  any  time  during 
and  after  voting  occurs. 

c.  Transaction  Costs:  Subsection 
(h)(f)(C)(ii)c.  provides  that  it  is 
presumptively  unfair  if  transaction  costs 
of  a  rejected  limited  partnership  roUup 
transaction  are  not  apportioned  between 
the  general  and  limited  partners  in 
accordance  with  the  final  vote  as 
follows:  (1)  in  the  case  of  a  limited 
partnership  rollup  transaction  which  is 
not  approved,  the  general  partner  or 
sponsor  bears  transaction  costs  in 
proportion  to  the  total  number  of 
abstentions  and  votes  to  reject  the 
transaction,  and  the  limited  partners 
bear  transaction  costs  in  proportion  to 
the  number  of  votes  to  approve  the 
transaction;  or  (2)  in  the  case  of  a  rollup 
transaction  which  is  approved,  but 
where  some  individual  partnerships  do 
not  approve  and  are  not  included  in  the 
approved  transaction,  the  general 
partner  is  required  to  pay  costs  on 
behalf  of  the  limited  partnerships  who 
have  voted  not  to  approve  the 
transaction. 

With  respect  to  allocating  total  costs 
for  a  rejected  limited  partnership  rollup 
transaction,  the  NASD  believes  that 
subsections  (b)(6(B)  and  (b)(B(C)(ii)d. 
taken  together  require  the  general 
partner  to  pay  all  the  solicitation 
expenses  in  addition  to  transaction  costs 
in  proportion  to  the  total  number  of 
abstentions  and  votes  to  reject  the 
transaction.  Additionallv,  limited 


partnerships  which  vote  to  reject  and 
which  are  not  included  in  a  limited 
partnership  rollup  transaction  which  is 
ultimately  consummated,  may  not  be 
assessed  any  transaction  costs. 

d.  Fees  of  the  General  Fartners:  New 
Subsection  (b)(6(C)(ii)d.  protects  limited 
partners  against  the  assessment  of  fees 
by  a  general  partner  which  are  unfair, 
unreasonable,  or  inappropriate.  New 
Subsection  {bK6(C)(ii)d.l.  provides  that 
it  is  presumptively  unfair  for  general 
partners  to  receive  or  convert  unearned 
management  fees  discounted  to  a 
present  value  while  also  proposing  to 
receive  new  asset-based  fees.  A  similar 
presumption  of  unfairness  applies  if 
property  management  fees  and  other 
fees  are  inappropriate,  unreasonable, 
greater  than  or  not  competitive  with  the 
fees  that  would  be  paid  to  third  parties 
for  performing  similar  services  under 
proposed  Subsection  (b)(6(C)(ii)d.2. 
Subsection  (b)(6(C)(ii)d.3.  provides  that 
substantial  and  adverse  changes  in  fees 
are  presumed  unreasonable  if  not 
submitted  to  and  approved  by  an 
independent  committee.'*^  . 

Proposed  Rule  Change  to  Schedule  D 

The  NASD  is  proposing  to  amend  Part 
I  and  III  to  Schedule  D  to  the  NASD  By- 
Laws  to  establish  listing  standards  for 
Nasdaq/NM  securities  resulting  from  a 
limited  partnership  rollup  transaction, 
as  required  by  new  Section  15A(bl(13) 
of  the  Exchange  Act.  The  rule  language 
is  the  same  as  that  proposed  for 
inclusion  in  Subsection  (b)  of  Article  III. 
Section  34  of  the  Rules  of  Fair  Practice 
with  two  minor  exceptions.  When  the 
term  "direct  participation  program"  is 
used  in  the  definition  section,  a  cross- 
reference  is  provided  to  the  definition  of 
that  term  in  Article  III,  Section  34  of  the 
Rules  of  Fair  Practice.  In  addition,  the 
term  "mana^^cment  fee"  is  modified  to 
refer  only  to  such  fees  related  to  a 
"limited  partnership."  In  comparison, 
the  definition  in  Article  III,  Section 
34(b)  of  the  Rules  of  Fair  Practice 
substituted  the  term  "direct 
participation  program"  because  the  term 
"management  fee"  is  used  elsewhere  in 
Article  III.  Section  34(b)  of  the  Rules  of 
Fair  Practice  and  the  definition, 
therefore,  should  be  applicable  to  any 
DPP."" 


Application  of  Proposed  Rule  Chanee  to 
UPREITs 

UPREIT  transactions  have  certain 
general  characteristics.  A  limited 
partnership  or  partnerships  are 
consolidated  into  an  operating  limited 
partnership.  The  consolidation  is 
generally  conducted  as  a  private 
placement.  In  order  to  effect  a  non- 
taxable exchange,  the  individual  limited 
partnership  interests  or  the  properties 
are  exchanged  for  the  operating  limited 
partnership  units.*^  The  general  partner 
of  the  operating  limited  partnership,  a 
real  estate  investment  trust  ("REIT"), 
issues  beneficial  interests  to  investors  in 
exchange  for  cash  to  raise  capital  that 
will  purchase  some  of  the  operating 
partnership  units.  The  operating 
partnership,  in  turn,  may  use  the 
proceeds  to  pay  the  debts  of  the  limited 
partnerships  included  in  the  operating 
partnership.  It  may  use  the  proceeds  for 
other  purposes,  such  as  buying 
additional  properties.  The  REIT  shares 
may  be  listed  on  a  national  securities 
exchange  or  Nasdaq/NM  and,  thus, 
reported  under  a  transaction  reporting 
plan.  As  part  of  the  transaction,  the 
unitholders  of  the  new  operating 
partnership  are  generally  given  an  open- 
ended  option  after  one  year  to  redeem 
their  operating  partnership  units  for 
cash  from  the  REIT.  Instead  of  offering 
cash,  the  typical  REIT  may.  at  its  option, 
offer  unitholders  REIT  units  for  the 
operating  partnership  units  pursuant  to 
a  private  exchange  offering  or  a 
registered  exchange  offering,  depending 
on  how  the  offering  is  structured.  It  is, 
however,  optional  to  the  operating 
partnership  unitholders  as  to  whether  to 
exercise  the  redemption  right. 

A.  UPREIT  Structures 

UPREIT  transactions  have  vaning 
structures.  The  NASD  is  currently  aware 
of  at  least  three  structures.  First. 
UPREITs  can  be  structured  so  thai  both 
the  consolidation  of  limited  partnership 
interests  into  the  operating  partnership 
and  the  issuance  of  REIT  shares  to 
investors  are  effected  pursuant  to  bona 
fide  private  placement  exemptions 
under  Section  4(2)  of  the  Securities  Act 


-^In  response  to  several  commentcrs.  ihe  NASD 
.iiii^nded  its  rule  to  make  it  cledr  thdt  it  would  not 
I  onllict  with  or  supersede  state  corporate  law.  Sec 
infni  !i.  54-55  and  accompanying  text. 


'"See  \upra  n.  41. 

'"The  new  listing  criteria  for  limited  partnership 
rollups  are  included  in  new  Section  3  to  Pan  III  of 
Schedule  D.  Current  Sections  3  through  7  are 
redesignated  to  reflect  the  addition  of  new  Section 
3  and  are  amended  to  reference  the  limited 
partnership  rollup  criteria.  Proposed  Section  8  is 
amended  to  permit  the  NASD  to  terminate  an 
i.'isue's  designation  if  it  no  longer  complies  with  the 
roqiiir«ments  in  redeMgnated  .Sections  5  and  G  or  7. 


"Built-in  gain  is  deferred,  not  eliminated.  Al»o. 
the  exchange  of  old  partnership  interests  for 
operating  partnership  units  is  not  necessarily  tax- 
free  under  all  circumstances  Aher  the  proceeds  of 
the  public  KEVT  offering  are  used  to  pay  down  debt. 
if  a  partners  share  of  liabilities  of  the  operating 
partnership  is  less  than  the  same  partner's  share  of 
liabilities  of  the  old  partnership,  the  partner  will  be 
lre.aled  as  having  received  a  cash  distribution  If  the 
distribution  exceeds  the  adjusted  basis  in  the 
partner's  operating  units,  the  partner  will  recognize 
taxable  gain,  (f  she  old  partnerships  panly  sell  ^nd 
partly  contribute  profwrty  to  the  operating 
partnership,  partners  in  the  operating  partnership 
m.iv  realize  phantom  income. 
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("private  placemeot  exemption"),  after 
which  the  operating  partnership  units 
may  be  redeemed  for  cash  or,  at  the 
REIT's  option,  exchanged  for  RETT 
shares  in  a  private  exchange  offering. 

A  secono  structure  involves  the 
consolidation  of  limhed  partners' 
interests  into  the  operating  limited 
partnership  in  a  registered  transaction, 
with  a  simultaneous  public  offering  of 
REIT  units.  The  REIT  shares  are  listed 
on  a  national  securities  exchange  or 
authorized  for  quotation  on  Nasdaq/NM 
and  are  reported  under  a  transaction 
reporting  plan.  The  offer  by  the  REIT  to 
the  limited  partners  in  the  operating 
partnership  to  exchange  their  operating 
partnership  units  for  REIT  shares  is 
effected  as  a  registered  exchange  offer. 

A  third  structure  involves  the 
consolidation  of  limited  partners' 
interests  into  the  operating  limited 
partnership  pursuant  to  a  bona  fide 
private  placement  exemption,  along 
with  a  public  offering  of  units  by  the 
REIT  general  partner.  The  RETT  is  listed 
on  a  national  securities  exchange  or 
Nasdaq/NM.  The  REIT  is  thus  a 
reporting  company  prior  to  any 
exchange  offer  of  RETT  shares  for 
operating  partnership  units.  The  offer  by 
the  REIT  to  the  limited  partners  in  the 
operating  partnership  to  exchange  their 
operating  partnership  units  for  RETT 
shares  is  effected  as  a  separate  bona  fide 
private  placement  with  the  shares  then 
registered  by  the  REIT  for  the  benefit  of 
new  holders  through  a  shelf-registration 
statement  or  as  a  registered  exchange 
offer. 

B.  Applicability  of  the  Proposed  Rale 
Change  to  UPREIT  Transactions 

As  a  result  of  an  understanding 
reached  between  the  staffs  of  the  NASD 
and  the  SEC.  the  NASD's  Corporate 
Financing  Department  intends  to  work 
closely  with  the  SECs  Division  of 
Corporation  Finance  to  review  all  direct, 
indirect  and  multi-step  limited 
partnership  rollup  transactions  in  their 
entirety,  including  UPREIT  transactions, 
for  an  initial  determination  of  whether 
a  transaction  constitutes  a  "limited 
partnership  rollup  transaction." 

The  NASD  believes  that  the  first  type 
of  UPREIT  transaction  described  above 
is  not'  subject  to  the  proposed  rule 
change  where  the  claim  of  a  private 
placement  exemption  for  the  exchange 
offer  is  bona  fide.  Such  a  transaaion 
does  not  meet  the  definition  of  "limited 
partnership  rollup  transaction"  because 
the  original  limited  partners  are 
receiving  securities  in  the  operating 
partnership  that  are  not  required  to  be 
registered  under  the  Securities  Act. 

The  NASD  believes  that  the  second 
type  of  UPREIT  transaction  described 


above  is  subject  to  the  coverage  of  the 
proposed  rule  change  because  the 
transaction  viewed  in  its  entirety  meets 
the  definition  of  "limited  partnership 
rollup  transaction"  and  does  not  qualify 
for  any  of  the  exemptions  from  the 
definition. 

Regarding  the  third  type  of  UPREIT 
transaction  described  above,  the  NASD 
will  conduct  its  review  of  applicability 
of  the  proposed  rule  change  in 
conjunction  with  the  SECs  review  for 
an  initial  determination  of  whether  the 
entire  tran':action  should  be  reviewed  as 
a  roll-up  because  it  is  a  step  transaction 
that  indirectly  involves  a  roll-up.*"  In 
the  case  of  a  valid  private  placement  of 
operating  partnership  units  followed  by 
a  registered  exchange  of  units  for  REIT 
shares  In  a  short  period  of  time,  the  two 
transactions  may  be  stepped  together 
and  therefore  subject  to  full  review  . 
under  the  proposed  rule  change. 
Another  situation  where  the  proposed 
rule  change  might  be  applicable  to  the 
third  type  of  UPREIT  transaction  is  if 
the  claim  of  a  private  placement  for  the 
consolidation  into  the  operating 
partnership  is  not  bona  fide  and  the 
operating  partnership  transaction  is 
required  to  be  registered  with  the 
Commission  and  conducted  as  a  public 
offering  at  the  same  time  that  the  public 
REIT  offering  occurs.  In  this  instance 
also,  the  NASD  would  review  the 
transaction  for  compliance  with  the 
terms  of  the  proposed  rule  change. 

Comments  Received  on  Proposed  Rule 
Change 

The  Commission  received  seven 
comment  letters.  The  comment  letters 
from  the  IPA,  DeMott,  and  the  ABA 
expressed  support  for  the  proposed  rule 
change.  One  comment  letter,  from 
Keliey.  stated  that  the  NASD  rjles 
should  not  be  adopted  "in  the  absence 
of  a  legislative  mandate."  The  comment 
letters  from  Baker  &  Botts,  Kutak  Rock. 
and  Hogan  &  Hartson  neither  supported 
nor  opposed  the  proposed  rules  but 
offered  suggestions  on  how  to  enhance 
the  NASD's  rule. 

As  noted  above,  Congress  passed  the 
Rollup  Reform  Act  subsequent  to  the 
receipt  of  the  comment  letters.  The 
Rollup-Reform  Act  rendered  moot  many 
of  the  issues  raised  by  commenters.  The 
significant  issues  that  were  raised  and 
not  subsequently  mooted  by  the  Rollup 
Reform  Act  are  addressed  below.  In 
addition,  the  NASD  also  made  several 
technicai  amendments  in  response  to 
the  co.i)ment  letters.*' 


'"Sae  Supra  n.  32  and  accompdnying  text. 
■•'  S«Mj  .Amendment  No.  5. 


A.  Right  of  Compensation  Based  on 
Appraisals 

Kelly  noted  that  some  partnerships, 
e.g.  oil  and  gas,  already  include 
requirements  for  a  supporting  appraisal 
underlying  the  exchange  value 
determination.  Therefore,  according  to 
Keliey,  the  NASD's  requirement  that 
dissenters'  rights  of  compensation  be 
based  on  appraisal,  would  give  the 
dissenters  the  right  to  a  second 
appraisal  which  would  be  "redundant 
and  wasteful." 

The  NASD  has  stated  that  "an 
appraisal  that  functions  to  determine 
the  transaction's  exchange  value  could 
also  be  used  to  determine  the  value  of 
dissenters's  compensation  so  long  as  the 
appraisal  is  done  in  a  manne^r  consistent 
with  the  appropriate  industry  practice." 

Hogan  &  Hartson  argues  that  the 
appraisal  rights  provisions  under  new 
Subsection  (b)(6)(C)(i)  should  be 
clarified  to  permit  one  partnership 
participating  in  a  rollup  to  offer  one 
type  of  right  while  another  partnership 
may  offer  another  type  of  right,  stating 
that  such  an  option  would  be 
satisfactory  from  a  fairness  pers{>ective. 

New  Sub.section  (b)(6)(C)(i)  does  not 
by  its  terms  prohibit  structuring  a  rollup 
offering  such  that  different  rights  may 
be  offered  to  different  partnerships 
involved  in  the  same  transaction. 
Further,  the  "other  comparable  rights" 
provision  in  Subsection  (b)(6)(C)(i)c.3. 
allows  for  variations  in  structuring  that, 
subject  lo  NASD  approval,  are  in<teed 
comparable  to  rights  provided  in  the 
proposed  rule  change,  including 
variations  in  form  as  well  as  substance. 

B.  Compensation  of  Dissenters 

Two  commentators  ^^  expressed 
concern  about  the  use  of  "freely- 
tradable  securities"  as  compensation  for 
dissenting  limited  partners,  pursuant  to 
new  Subsection  (b)(6)(C)(i)a. 

The  use  of  a  "fireely-tradable  seciuity  ' 
as  compensation  is  reasonable.  The 
listing  standards  of  the  exchanges  and  of 
Nasdaq  should  provide  adequate 
protection  against  dilution  when 
"freely-tradable  securities"  are  offered 
as  compensation. 

One  the  issue  of  valuation  of  the 
"freely-tradable  securities,"  the  ABA 
voiced  concern  about  the  method  that 
the  NASD  will  use  to  calculate  the  value 
of  the  securities  that  will  be  used  as 
compensation.  New  Subsection 
(b)(6)(C)(il  provides  that  the  value  of  the 
freely-tradiible  security  must  be 
determined  in  relation  to  the  last  sale 
price  "in  the  20-day  period  following 
the  effective  date."  The  ABA  noted  that 


■^■^  .Sec  I)cMotl  and  Kcllcy. 
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the  "effective  date"  must  refer  to  the 
effective  date  of  the  registration 
statement  rather  than  to  the  closing  of 
the  rollup  occurs. "  " 

C.  Valuation  Provisions 

Subsection  (b)(6)(C)(ii)a.2.  provides 
that  a  rollup  is  presumed  to  be  unfair  if 
the  general  partner  fails  to  follow  the 
valuation  provision  in  the  limited 
partnership  agreement.  The  ABA 
pointed  out  that  partnership  agreements 
do  not  contain  such  valuation 
provisions,  and  suggested  revised 
language  to  accommodate  such  a 
contingency  and  permit  reliance  on 
"more  favorable  '  valuation  provisions 
than  those  in  limited  partnership 
agreements  "if  any." 

The  NASD  stated  that  it  does  not  want 
to  make  determinations  as  to  whether  a 
proposed  valuation  method  is  more 
favorable  than  those  contained  in 
limited  partnership  agreements  to 
which  investors  have  previously  agreed. 
However,  the  NASD  amended  its  rule  to 
clarify  that  Subsection  (b)(6)(C)(ii)b.l. 
applies  to  rollups  which  contain 
valuation  provisions. 

Hogan  &  Hartson  argues  that  the 
valuation  requirements  in  new 
Subsorti'"  ^  r..";,C)(C)(ii)a.2.  and  3. 
should  be  clarified  by  explanations  of 
how  valuation  provisions  of  limited 
partnership  agreements  and  utilization 
of  current  value  methodology  can  be 
both  followed  in  the  event  of 
inconsistency,  and  requests  that  tlie 
NASD  explain  the  meaning  ol  the  terms 
"current  value"  and  "future  value"  in 
new  Subsection  (b)(G)(C)(ii)a.3. 

The  NASD  believes  that  the  use  of  a 
"current  value"  for  evaluating  equity 
interests  of  the  roll-up  partnerships 
when  determining  the  general  partner's/ 
sponsor's  interest  in  the  new  entity  is 
fair  because  the  guesswork  involved  in 
arriving  at  any  "future  value"  estimate 
may  prejudice  the  limited  partners  in 
favor  of  the  general  partners,  especially 
if  the  estimated  value  is  exaggerated. 
However,  the  NASD  also  believes  that 
the  valuation  of  partnership  interests 
should  be  appropriate  to  the  particular 
industry,  and  that  is  permissible,  for 
•■vnninlp.  to  interpret  "current  value"  on 
.1  "going  concern"  or  "lifjuidntion" 
basis. 

With  regard  to  Subsi^ctioii 
(t>)ifi)il.;;'.nla.2.,  the  N.ASD  generaily 
believes  that  the  fairest  valuation 
method  of  aU  is  that  n-."'h()d  which 
retlei.ts.  as  much  as  possible,  t'n? 
original  agreement  or  ciontrat.t  betue,-n 
tilt!  general  partner/spnn.sor  and  limited 
partners.  However,  the  N.ASI)  believes 
that  if  the  valuatiuii  prov  isions  >ii  thf 


existing  partnership  agreements  require 
a  future  valuation  of  general  partner 
interests  which  would  be  inconsistent 
with  the  proposed  rule  change's 
requirement  that  current  value  be  used, 
then  the  requirement  to  u.se  current 
value  supersedes  the  requirement  to 
follow  valuation  models  in  the  original 
partnership  agreements. 

D.  Voting  Rights 

When  the  proposed  rule  was 
published  in  the  Federal  Register  the 
Commission  specifically  .sought 
comment  on  any  potential  conflicts 
between  the  NASD's  proposal  and  state 
contract  or  corporate  law.  The 
Commission  received  four  comment 
letters  concerning  a  conflict  between  the 
voting  rights  provision  of  proposed 
Subsection  (b)(6)(C)(ii|b.2.  and  state 
corporate  law.^-*  The  NASD  amended  its 
rule  to  make  it  clear  that  it  would  not 
conRict  with  or  supersede  state 
corporate  law.  In  response  to  the 
Commission's  concerns  and  the 
comment  letters  received,  the  NASD 
amended  its  rule  to  make  it  clear  that 
the  rule  would  not  conflict  with  or 
preempt  state  corporate  law.^s 

Hogan  &  Hartson  argued  tliat  the 
Rollup  Reform  Act  did  not  mandate  that 
the  NASD  impose  specific  voting  ngl.Ls. 
especially  for  the  operating  partnership 
in  L'PREITs.  because  very  few- 
partnership  agreements  provide  for  such 
rights  in  any  case. 

The  Commission  believes  tliat  llie 
proposed  rule  change  does  not  impost* 
specific  voting  rights.  Fir.st.  as  noted 
above,  the  rule  is  drafted  in  a  manner 
that  defers  to  applicable  state  law. 
Second,  if  the  NASD  staf'  determines 
that  a  particular  voting  arrangement  is 
presumptively  unfair  or  unreasonable, 
the  meml)i;r  may  nonetheless  rebut  the 
presumption  if  it  demonstrates  that  the 
arrangement  is  not  unfair  or 
jnrea.sonable  or  that  the  arranger. leni 
does  not  come  within  one  of  the 
enumerated  unfair  and  unreasonable 
arrangement  provisions. 

F..  Transartinn  Costs 

New  Subsection  (b)(6){Cl(ii)(;.  rcqui.Ts 
that  transaction  costs  be  apportiontd 
according  to  voting  so  that,  in  a  rejected 
rollup  transaction,  the  general  partner 
bears  the  losts  of  the  tran.saction  in 
pmprirtinn  to  the  total  number  of 


rejections  and  abstentions,  the  IPA 
suggested  that  it  was  inappropriate  to 
require  the  general  partner  to  bear  the 
cost  of  a  rejected  rollup  transaction  in 
proportion  to  abstentions.** 

Tne  Commission  disagrees.  In 
proposing  Subsection  (b)(6)(C)(ii)c.,  the 
NASD  stated  that  it  intended  to 
"encourage  general  partners  to  structure 
a  fair  transaction  that  will  be  approved 
by  limited  partners."  By  placing  the 
transaction  costs  of  a  rejet.ted  rollup  on 
the  general  partner  or  the  sponsor,  the 
NASD  is  imposing  the  appropriate 
burden  on  the  general  partner  or 
sponsor  to  structure  a  rollup  in  a 
manner  intended  to  secure  as  many 
favorable  votes  as  possible. 

F.  Fees  to  the  General  Partner 

New  Subsection  (b)(6)(C)(ii)d.  sets 
forth  criteria  to  use  in  determining 
wht!ther  fees  paid  to  the  general  partner 
in  a  rollup  are  presumptively  unfair. 
Subsection  (b)(fi)(C)(iv|3.  provides  that 
changes  in  fees  which  are  substantial 
and  adverse  to  limited  partners  are 
presumed  unrea.sonable  if  not  sub.mitted 
to  or  approved  by  an  independent  party. 
In  order  to  simplify  compliance  with  the 
terms  of  Subsection  (b)(6)(C)(ii)(4)(C). 
the  IPA  suggested  that  the  NASD,  in 
addition  to  an  independent  committee, 
be  pijrmitted  to  approve  changes  in  fees 
which  are  substantial  and  adverse  to 
limited  partners. 

In  its  response  to  this  comment  the 
N.'\SD  stated  that  it  is  not  appropriate 
tor  the  NASD  to  make  a  determination 
to  approve  fees  that  art  substantial  or 
adverse  to  the  limited  partners. 

f;  { THEITs 

Hogan  &  Hartson  argues  tliat  T'PRK!T 
transactions  do  not  trigger  the 
application  of  the  proposed  rule  i  hange 
because  such  transactions  eitb""!  do  not 
rnnu»  under  the  definition  of  "limited 
partnership  roilup  transaction."  or, 
(  0!K  eding  the  applit:ation  of  the 
definition,  meet  the  requirements  of  one 
or  mi>re  transactional  e.xemptinns  Ironi 
the  dcnnition.  Hogan  &  Hartson 
< unc.ludes  that  the  only  port  o)  the 
entire  UFREJT  transaction  under 
consideration  is  the  potential 
redemption/exchange  u(  operating  units 
for  (ash  or  REIT  shares,  not  the  initial 
( onsolidation  of  individual  partnership 


■Si'i;  Anirndni>T'.i  Nu.  "i 


-•  A■^)^.  Hnkpr  S,  H<.tt>.  K.Mirv.  „i:ii  DrMi.r    Tl-.r 
.\\i.\  n<i««t1  itial  whi'n-  ihf  N.XSD's  rule  f  (inflicts 
wi:ii  irti:,!  s!alf  Uv,.  it  does  not  conflict  wilh  'ht- 
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-•;ni\iMH  Ix-j'  di;  I  hi'  ( (-.i>  of  d  rejw  ipd  ^trtr.soction 
ilinvvw.  ni*w  Siih-prtion  (b)(6'!('l(n)f.  1.  d(>»'«.  not 
•ri(    r>-  ihc  (;i?neni!  j>anner'>(iorisor  to  U-ar  "al!" 
I  ii'.;'-   'f  d  ri.llii))  iransrt(.li'):,  lli<it  is  no!  .ijiprovi-ii. 
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interests  into  operating  partnership 
units,  nor  the  initial  consolidation  in 
conjunction  with  the  redemption/ 
exchange.  Hogan  &  Hartson  argues  that 
the  initial  consolidation  of  limited 
partnership  interests  into  an  operating 
partnership  that  does  not  have  its  shares 
traded  on  an  exchange  or  authorized  for 
quotation  on  Nasdaq/NM  does  not  come 
within  the  definition  of  a  limited 
partnership  rollup  transaction  and,  thus, 
falls  outside  the  purview  of  the 
proposed  rule  change. 

The  Commission  disagrees.  UPREIT 
transactions  should  not  be  viewed  in 
discrete  stages,  as  if  each  stage  in  the 
transaction  were  isolated  from  any  other 
stage,  with  no  contemplated 
interrelationship  between  the  partners, 
promoters,  investors  and  financing 
plans  of  the  partnership  consolidation 
stage  and  the  partners,  promoters, 
investors  and  financing  plans  of  the 
exchange  offering  stage. 

V.  Discussion 

The  Commission  finds  good  cause  for 
partially  approving  Amendments  5-8  on 
an  accelerated  basis.*'  As  indicated 
above,  the  Commission  recognizes  that 
the  rule  change  will  provide  important 
benefits  to  investors  who  may  be  subject 
to  limited  partnership  rollup 
transactions  in  that  the  amended 
proposed  rule  change  will  ensure  that 
investors'  rights  are  protected  in 
accordance  with  the  intent  of  Congress 
as  embodied  in  the  Rollup  Reform  Act. 
In  addition,  the  Commission  finds  that 
notice  in  advance  of  approval  of  those 
Amendments  intended  to  conform  the 
proposed  rule  change  with  the  Rollup 
Reform  Act  is  iinnecessary  because  the 
Rollup  Reform  Act  itself  has  given 
interested  parties  constructive  notice  of 
pertinent  terms  of  the  Amendments. 
The  Commission  also  finds  that,  except 
as  noted  above,  those  amendments  to 
the  proposed  rule  change  not  intended 
to  conform  the  proposed  rule  change 
with  the  Rollup  Reform  Act  are 
intended  merely  to  clarify  the  rule 
change.  The  NASD  will  implement  the 
rule  change  on  November  1, 1994.  The 
Commission  beheves  that  accelerated 
approval  will  avoid  uimecessary  delay 
in  requiring  members  to  ensure  that 
they  participate  in  limited  partnership 
rollup  transactions  only  if  those 
transactions  provide  for  fair  treatment  of 
limited  partnership  investors,  protect 
the  rights  of  all  limited  partners, 
including  dissenting  limited  partners. 


and  do  not  contain  unfair  or 
unreasonable  terms. 

The  Commission  finds  that,  with  the 
exception  of  the  Differential 
Compensation  Amendment,  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  se  of 
the  Exchange  Act,  which  require,  in 
pertinent  part,  that  the  rules  of  a 
registered  securities  association  be 
designed  to  prevent  firaudulent  and 
manipulative  acts,  promote  just  and 
equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest; 
the  provisions  of  Section  15A(b)(12)  59 
of  the  Exchange  Act,  which  require  the 
rules  of  a  registered  securities 
association  to  promote  just  and 
equitable  principles  of  trade  include 
rules  to  prevent  members  of  the 
association  ft-om  participating  in  any 
limited  partnership  rollup  transaction 
that  does  not  provide  procedures  to 
protect  certain  specified  rights  of 
limited  partners;  and  the  provisions  of 
Section  15A(b)(13)6o  of  the  Exchange 
Act,  which  require  that  the  rules  of  a 
registered  securities  association  prohibit 
the  authorization  for  quotation  on  an 
automated  interdealer  quotation  system 
sponsored  by  the  association  any 
security  designated  by  the  SEC  as  a 
national  market  system  security 
resulting  from  a  limited  partnership 
rollup  transaction,  unless  such 
transaction  provides  certain  rights  for 
limited  partners.  The  proposed  rule 
change  will  restrict  member 
participation  in  unfair  rollup 
transactions  and  prohibit  inclusion  in 
Nasdaq/NM  of  any  securities  resulting 
from  an  unfair  rollup  transaction. 

The  Rollup  Reform  Act  reflects  a  brief 
that  partnership  rollup  transactions, 
when  properly  structured,  may  offer 
significant  benefits  to  investors  and  for 
businesses  that  have  used  these 
structures  to  raise  capital.  However, 
Congress  has  determined  that  abusive 
limited  partnership  rollup  transactions 
harm  investors,  undermine  investor 
confidence  and  threaten  capital 
formation.^^  The  proposed  rule  change 
will  permit  rollups  to  take  place  but  will 
curtail  the  abusive  practices  that  have 
occurred  in  the  past.  The  proposed  rule 
change  is  designed  to  ensure  the 
fairness  of  partnership  rollup  to  the 
limited  partners  by  giving  dissenters  the 
right  to  compensation,  based  on 
appraisal,  rather  than  being  forced  into 
a  rollup.  In  addition  the  proposed  rule 
change  contains  provisions  which 
prevent  the  unfair  conversion  and 


^'  The  Commission  does  not  find  good  cause  for 
approving  the  Differential  Comper.ioiion 
Amendment. 


■"•tsaS.C.  §78o-3(b)(6). 

"■"ISUI.S.C.  §78o-3(b)(12). 

-Ud. 

"'  .Spn*e  Report,  supra  n.  9.  ,it  •). 


valuation  of  the  general  partner's 
interests  in  a  rollup  transaction,  prevent 
investors'  voting  rights  from  being    - 
unfairly  reduced  or  abridged,  prevent 
the  limited  partners  fix)m  naving  to  bear 
an  unfair  portion  of  the  cost  of  a 
transaction  that  has  been  rejected,  and 
prevent  the  payment  of  fees  to  general 
partners  in  connection  with  a  rollup 
that  are  unfair,  unreasonable,  or 
inappropriate. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
5-a.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  an  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
93-03  and  should  be  submitted  by 
September  12, 1994. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)62  of  the  Exchange  Act, 
that  the  proposed  rule  change  SR- 
NASD-93-3  be,  and  hereby  is  approved, 
except  with  respect  to  that  portion  of 
Amendment  No.  7  that  proposes 
amendments  to  Subsections  (b)(6)(A) 
and  {b)(6)(B)  of  Article  HI.  Section  34  of 
the  NASD  Rules  of  Fair  Practice.  For  the 
Commission,  by  the  Division  of  Market 
Regulation,  pursuant  to  delegated 
authority.63 

(FR  Doc.  94-20479  Filed  8-19-94;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Hartford  Connecticut  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Hartford  District 
Advisory  Council  will  hold  a  public 
meeting  at  8:30  a.m.  on  Monday, 
September  19, 1994,  at  2  Science  Park. 
New  Haven,  Connecticut  06511  to 
discuss  such  matters  as  may  be 
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'•'17CFR200.30-3(a)(12). 


Federal  Register  /  Vol.  59,  No.  IGl  /  Monday.  August  22.  1994  /  Notices 


43157 


presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Ms.  JoAnn  Van  Vediten.  District 


Director.  U.S.  Small  Business 
Adniini.stration.  330  Main  Street, 
Hartford.  Connecticut  06106.  (203)  240- 
4670. 


Dated:  August  17.  1994. 
Dorothy  A.  Overal. 

ActingAssistant  Administrator.  Offict' o) 
A  dvisnry  Councils. 

IFR  Dik:.  94-20537  Filed  8-19-94.  8;45  am! 
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Sunshine  Act  Meetings 

I 


This  section  ol  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b{e)(3). 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  August  22,  1994. 

A  closed  meeting  will  be  held  on 
Thursday,  August  25, 1994,  at  10:()() 
a.m. 

Commi.ssioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 


Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A),  and  (10) 
and  17  CFR  200.042(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  25,  1994,  at  10;00  a.m.,  will  he: 
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In.stitutiun  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  action. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Andre 
Owens  (202)  942-0800. 

Dated:  August  17.  1994. 
Jonathan  G.  Katz, 

Sfcrt'tan,'. 
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STATE  JUSTICE  INSTITUTE 
Grant  Guideline 

AGENCY:  State  Justice  In.stitute. 
ACTION:  Proposed  grant  guideline. 

SUMMARY:  This  Guideline  sets  forth  the 

proposed  administrative,  programmatic, 

and  financial  requirements  attendant  to 

Fiscal  Year  1995  State  Justice  Institute 

grants,  cooperative  agreements,  and 

contracts. 

EFFECTIVE  DATE:  The  Institute  invites^ 

public  comment  on  the  Guideline  until 

September  21,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  I.  Tevelin,  Executive  Director,  or 

Richaj-d  Van  Duizend,  Deputy  Director, 

State  Justice  Institute,  1650  King  St. 

(Suite  600).  Alexandria.  VA  22314,  (703) 

684-6100. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984. 
42  U.S.C.  10701,  et  seq.,  as  amended. 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the 
administration  of  justice  in  the  State 
courts  of  the  United  States. 
Approximately  $11  Vz  million  is 
available  for  award  in  FY  1995. 

Types  of  Grants  Available  and  Funding 
Schedules 

The  SJl  grant  program  is  designed  to 
be  responsive  to  the  most  pressing 
needs  of  the  State  courts.  The  Institute 
accordingly  offers  six  different  types  of 
grants,  each  of  which  responds  to  an 
important  need  of  the  State  judiciaries. 
The  types  of  grants  available  in  FY  1995 
and  the  funding  cycles  for  each  program 
are  provided  below: 

Project  Grants 

These  grants  are  awarded  to  support 
education,  research,  demonstration  and 
technical  assistance  projects  to  improve 
the  administration  of  justice  in  the  State 
courts.  With  limited  exceptions  (see 
sections  II.B.2  b.i.  and  II.C.),  project 
grants  are  intended  to  support 
innovative*  projects  of  national 
significance.  As  provided  in  chapter  V. 
of  the  Guideline,  project  grants,  with 
limited  exceptions,  may  not  exceed 
5200,000  a  year.  Applicants  must 
ordinarily  submit  a  concept  paper  (see 
chapter  VI.)  and  an  application  (see 
chapter  VII.)  in  order  to  obtain  a  project 
grant. 

As  indicated  in  .section  VIC.  the 
Board  may  make  an  "accelerated" 
project  grant  of  less  than  $40,000  on  the 
basis  of  the  concept  paper  alone  when 
the  need  for  the  project  is  clear  and  little 


additional  information  would  be 
provided  in  an  application. 

The  FY  1995  mailing  deadline  for 
project  grant  concept  papers  is 
November  23,  1994.  Papers  must  be 
postmarked  or  bear  other  evidence  of 
submission  by  that  date.  With  two 
exceptions  noted  immediately  below, 
the  FY  1995  funding  cycle  will  be 
substantially  similar  to  the  FY  1994 
cycle:  the  Board  will  meet  in  early 
March,  1995  to  invite  formal 
applications  based  on  the  most 
promising  concept  papers;  applications 
will  be  due  in  May;  and  awards  will  be 
approved  by  the  Board  in  July. 

The  first  exception  to  this  schedule 
pertains  to  proposals  to  follow  up  on  the 
National  Corrference  on  Mass  Tort 
Litigation  to  be  in  November.  1994. 
Applicants  interested  in  participating  in 
this  special  round  of  funding  may 
submit  concept  papers  proposing 
projects  addressing  the  findings  and 
recommendations  of  that  conference  by 
March  10,  1995.  The  papers  will  be 
considered  by  the  Board  at  its  meeting 
in  April,  1995.  Invited  applications  will 
be  neviewed  at  the  Board's  July,  1995 
meeting.  See  section  II.B.2.1. 

The  second  exception  is  for  projects 
to  follow  up  on  the  National  Conference 
on  Eliminating  Race  and  Ethnic  Bias  in 
the  Courts  to  be  held  March  2-5, 1995. 
Cont:ept  papers  for  projects  to 
implement  the  State  action  plans 
developed  at  the  conference  must  be 
mailed  by  October  6.  1995. 

Package  Grants 

This  grant  program  permits  applicants 
to  submit  one  concept  paper  (or 
application)  for  a  "package"  of  related 
grants  rather  than  separate  proposals  for 
each  related  component  of  the  package. 
Package  grants  of  up  to  $750,000  per 
year  may  be  awarded  to  support  projects 
that  addre.ss  interrelated  topics  or  the 
core  elements  of  a  multifaceted 
program,  or  that  require  the  services  of 
all  or  some  of  the  same  key  staff 
persons.  Package  grants  must  enhance 
(not  merely  maintain)  an  applicant's 
services  and  must  otherwise  meet  the 
Institute's  grant  criteria.  The  Board 
retains  the  discretion  to  support  all. 
none,  or  selected  portions  of  the 
proposed  package.  Package  grant 
concept  papers  and  applications  will  be 
considered  on  the  same  schedule  as 
project  grants.  See  seciions  in.J.,  V.C. 
and  D.,  VI.A.2.b.  and  3.b.,  VILA. 3.. 
VII. C..  and  VII. D.  for  more  information 
about  pac  kage  grants. 

Trcflnical  Assistance  Grants 

Under  this  program,  a  State  or  local 
i;ourt  may  receive  a  grant  of  up  to 
S3().()()0  to  engage  outside  experts  to 


provide  technical  assistance  to 
diagnose,  develop,  and  implement  a 
response  to  a  jurisdiction's  problems. 
The  Guideline  allocates  up  to  $600,000 
in  FY  1995  funds  to  support  technical 
assistance  grants. 

Curriculum  Adaptation  Grants 

A  grant  of  up  to  $20,000  may  be. 
awarded  to  a  State  or  local  court  to 
replicate  or  modify  a  model  training 
program  developed  with  SJI  funds.  The 
Guideline  allocates  up  to  $350,000  for 
these  grants  in  FY  1995.  the  same 
amount  allocated  in  FY  1994.  See 
section  II.B.2.b.i.(b). 

Like  Technical  Assistance  grant 
applications,  letters  requesting 
Curriculum  Adaptation  grants  may  be 
submitted  at  any  time  during  the  fiscal 
year.  However,  in  order  to  permit  the 
Institute  sufficient  time  to  evaluate 
these  proposals,  letters  must  be 
submitted-no  later  than  90  days  before 
the  projected  date  of  the  training 
program.  See  section  II.B.2.b.i.(b). 

Scholarships 

The  Guideline  allocates  up  to 
$250,000  of  FY  1995  funds  for 
scholarships  to  enabje  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs.  See 
section  II. B.2.b.v. 

The  Guideline  establishes  four 
deadlines  for  scholarship  requests: 
November  1,  1994  for  training  programs 
beginning  between  February  1, 1995  and 
April  30, 1995;  February  1, 1995  for 
programs  beginning  between  May  1 . 
1995  and  July  31,  1995;  May  1, 1995  for 
programs  beginning  between  August  1, 
1995  and  October  31, .1995;  and  August 
1.  1995  for  programs  beginning  between 
November  1.  1995  and  January  31,  1996, 

As  in  past  years,  the  proposed 
Guideline  provides  that  each 
scholarship  application  must  "be 
accompanied  by  a  concurrence  signed 
by  the  chief  justice.of  the  applicant's 
State.  The  purpose  of  this  requirement 
has  been  to  assure  that:  the  applicant's 
participation  in  the  program  benefits  the 
Stale;  the  applicant's  absence  to  attend 
the  program  would  not  present  an 
undue  hardship  to  the  court;  and  receipt 
of  a  scholarship  would  not  diminish  the 
amount  of  funds  made  available  by  the 
State  for  judicial  education.  Because 
this  requirement  has  caused  some 
confusion  among  applicants  and  there 
are  variations  among  States  in  the 
manner  in  which  the  concurrence 
request  is  considered,  the  Institute  is 
particularly  interested  in  receiving 
comments  regarding  the  benefits  and 
drawbacks  of  continuing  the 
toncurreiict;  requirement. 
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Ranewal  Grants 

There  are  two  types  of  renewal  grants 
available  from  SJl:  Continuation  grants 
(see  sections  ni.H.,  V.C.  and  D.,  and 
IX.A.)  iind  on-going  support  grants  (see 
sections  III.I.,  V.C  and  D..  and  IX.B.). 
Continuation  grants  are  intended  to 
support  limited  duration  projects  that 
involve  the  same  type  of  activities  as  the 
original  project.  On-going  support  grants 
may  be  awarded  for  up  to  a  three-year 
period  to  support  national-scope 
projects  that  provide  the  State  courts 
with  critically  needed  services, 
programs,  or  products. 

The  Guideline  establishes  a  target  for 
renewal  grants  of  no  more  than  $3 
million,  a  little  more  than  25%  of  the 
total  amount  available  for  grants  in  FY 
1995.  See  section  IX.  Grantees  should 
accordingly  be  aware  that  the  award  of 
a  grant  to  support  a  project  does  not 
constitute  a  commitment  to  provide 
either  continuation  funding  or  on-gbing 
support. 

An  applicant  for  a  continuation  or  on- 
going support  grant  must  submit  a  letter 
notifying  the  Institute  of  its  intent  to 
seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its  renewal 
grant  application.  See  section  IX. 

Special  Interest  Categories 

The  Guideline  contains  12  Special 
Interest  categories,  i.e..  those  project 
areas  that  the  Board  has  Identified  as 
being  of  particular  importance  to  the 
State  courts.  Four  new  categories  have 
been  added  this  year:  "Children  and 
Families  in  Court"  (section  n.B.2.e.l; 
"Resolution  of  Current  Evidentiary 
Issues"  (section  n.B.2.g.);  "Eliminating 
Race  and  Ethnic  Bias  in  the  Courts" 
(section  II.B.2.i.);  and  "Improving  the 
Courts'  Response  to  Gender-Related 
Crimes  of  Violence"  (section  n.B.2.k.). 

Five  of  FY  1994 's  Special  Interest 
categories  have  been  eliminated:  "Court 
Financing;"  "Delay  Reduction" 
(although  section  II.B.2.b.iv.  of  the  1995 
Guideline  solicits  applications  for  a 
National  Symposium  on  Reducing 
Litigation  Delay)  (see  also  section 
II.B.2.d.);  "Intermediate  Sanctions;" 
"Improving  the  Use  of  Juries"  (jury 
issues  are  now  addressed  in  the 
"Enhancing  Court-Community 
Relations"  Special  Interest  category 
(section  II.B.2.a.);  and  "Family  Violence 
and  the  Courts"  (although  the  issues 
addressed  by  that  category  are  now 
addressed  by  new  Special  Interest 
categories  e.  and  k.  noted  above). 

The  Guideline  also  solicits  proposals 
to  conduct  two  major  national 
conferences:  the  National  Symposium 


on  Reducing  Litigation  Delay  noted 
above  and  a  National  Symposium  on 
Sentencing  Issues.  See  section 
II.B.2.b.iv. 

Consultant  Rates 

The  Institute  is  strongly  committed  to 
assuring  that  the  compensation  paid  to 
consultants  working  under  SJI  grants  is 
reasonable  in  terms  of  both  the  total 
amount  paid  to  an  individual 
consultant,  and  the  amoimt  paid  for 
individual  tasks.  A  recent  internal 
review  of  consultant  rates  found  that  the 
number  of  consultants  charging  in 
excess  of  $300  a  day  has  risen 
significantly  in  recent  years. 

The  Board  of  Directors  is  concerned 
about  both  the  level  of  compensation 
paid  consultants,  and  the  increase  in  the 
number  of  consultants  receiving 
compensation  under  SJI-supported 
.projects.  Although  no  changes  in  the 
Grant  Guideline  are  required,  the 
Institute  will  be  undertaking  changes  in 
procedure  (including  Board 
participation  in  the  review  process  and 
more  detailed  reports  from  applicants 
and  grantees)  to  assure  that  the 
compensation  paid  consultants  is 
commensurate  with  the  nature  and 
quality  of  the  services  to  be  performed; 
reasonable,  in  terms  of  the  tasks 
performed  and  in  total;  and  consistent 
with  the  public  ser\'ice  mission  of  the 
Institute. 

Recommendations  to  Grant  Writers 

Over  the  past  seven  years,  Institute 
staff  have  reviewed  approximately  2,700 
concept  pai>ers  and  1,300  applications. 
On  the  basis  of  those  reviews,  inquiries 
from  applicants,  and  the  views  of  the 
Board,  the  Institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  workable, 
understandable  proposals  that  can  meet 
the  funding  criteria  set  forth  in  this 
Guideline. 

The  Institute  suggests  that  applicants 
make  certain  that  they  address  the 
questions  and  issues  set  forth  below 
when  preparing  a  concept  paper  or 
application.  Concept  papers  and 
applications  should,  however,  be 
presented  in  the  formats  specified  in 
sections  VI.  and  VII.  of  the  guideline, 
respectively. 

1.  What  IS  the  subject  or  problem  you 
wish  to  address? 

Describe  the  subject  or  problem  and 
how  it  affects  the  courts  and  the  public. 
Discuss  how  your  approach  will 
improve  the  situation  or  advance  the 
state  of  the  art  or  knowledge,  and 
explain  why  it  is  the  most  appropriate 
approach  to  take.  When  statistics  or 
research  Hndings  are  cited  to  support  a 
statement  or  position,  the  source  of  the 


citation  should  be  referenced  in  a 
footnote  or  a  reference  list. 

2.  What  do  you  K-onf  to  do?  Explain 
the  goal(s)  of  the  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  (e.g.,  to  enable  judges  to 
sentence  drug-abusing  offenders  more 
effectively,  or  to  dispose  of  civil  cases 
within  24  months),  rather  than  the  tasks 
or  activities  to  be  conducted  (e.g.,  hold 
three  training  sessions,  or  install  a  new 
computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily 
understood  by  the  general  public. 
Technical  jargon  does  not  enhance  a 
paper. 

3.  How  will  you  do  it?  Describe  the 
methodology  carefully  so  that  what  you 
propose  to  do  and  how  you  would  do 

it  are  clear.  All  proposed  tasks  should 
be  set  forth  so  that  a  reviewer  can  see 
a  logical  progression  of  tasks  and  relate 
those  tasks  directly  to  the 
accomplishment  of  the  project's  goal(s). 
When  in  doubt  about  whether  to 
provide  a  more  detailed  explanation  or 
to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of 
the  reviewers,  err-on  the  side  of  caution 
and  provide  the  additional  information. 
A  description  of  project  tasks  also  will 
help  identify  necessary  budget  items. 
All  staff^  positions  and  project  costs 
should  relate  directly  to  the  tasks 
described.  The  Institute  encourages 
applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 

4.  How  will  you  know  it  works? 
Include  an  evaluation  component  that 
will  determine  whether  the  proposed 
training,  procedure,  service,  or 
technolog>'  accomplished  the  ohjectives 
it  was  designed  to  meet.  Concept  papers 
and  applications  should  describe  the 
criteria  that  will  be  used  to  evaluate  the 
project's  effectiveness  and  identify 
program  elements  which  will  require 
further  modiBcation.  The  description  in 
the  application  should  include  how  the 
evaluation  will  be  conducted,  when  it 
will  occur  during  the  project  period, 
who  will  conduct  it.  and  what  specific 
measures  will  be  used.  In  most 
instances,  the  evaluation  should  be 
conducted  by  persons  not  connected 
with  the  implementation  of  the 
procedure,  training,  service,  or 
technique,  or  the  administration  of  the 
project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
grant  writers  regarding  the  development 
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of  project  evaluation  plans.  Those 
recommendations  are  available  from  the 
Institute  upon  request. 

5.  How  trill  others  find  out  about  it? 
Include  a  plan  to  disseminate  the  results 
of  the  training,  research,  or 
demonstration  beyond  the  jurisdictions 
and  individuals  directly  affected  by  the 
project.  The  plan  should  identify  the 
specific  methods  which  will  be  used  to 
inform  the  field  about  the  project,  such 
as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of 
key  materials.  A  statement  that  a  report 
or  research  findings  "will  be  made 
available  to"  the  field  is  not  sufficient. 
The  specific  means  of  distribution  or 
dissemination  as  well  as  the  types  of 
recipients  should  be  identified. 
Reproduction  and  dissemination  costs 
are  allowable  budget  items. 

6.  What  are  the  specific  costs 
involved?  The  budget  in  both  concept 
papers  and  applications  should  be 
presented  clearly.  Major  budget 
categories  such  as  personnel,  benefits, 
travel,  supplies,  equipment,  and 
indirect  costs  should  be  identified 
separately.  The  components  of  "Other" 
or  "Miscellaneous"  items  should  be 
specified  in  the  application  budget 
narrative,  and  should  not  include  set- 
asides  for  undefined  contingencies. 

7.  What,  if  any,  match  is  being 
offered?  Courts  and  other  units  of  State 
and  local  government  (not  including 
publicly-supported  institutions  of 
higher  education)  are  required  by  the 
State  Justice  Institute  Act  to  contribute 
a  match  (cash,  non-cash,  or  both)  of  not 
less  than  50  percent  of  the  grant  funds 
requested  fit)m  the  Institute.  All  other 
applicants  also  are  encouraged  to 
provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project. 

The  match  requirement  works  as 
follows:  If.  for  example,  the  total  cost  of 
a  projei  t  is  anticipated  to  be  $150,000, 
a  State  or  local  court  or  executive 
branch  agency  may  request  up  to 
$100,000  ht)m  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  beprovided  as  match. 

Cash  match  includes  funds  directly 
,  contributed  to  the  project  by  the 
applicant,  or  by  other  public  or  private 
sources.  It  does  not  include  income 
generated  from  tuition  fees  or  the  sale  of 
project  products.  Non-cash  match  refers 
to  in-kind  contributions  by  the 
applicant,  or  other  public  or  private 
sources.  This  includes,  for  example,  the 
monetary  value  of  time  contributed  by 
existing  persormel  or  members  of  an 
advisory  committee  (but  not  the  time 
spent  by  participants  in  an  educational 
program  attending  program  sessions). 
When  match  is  offered,  the  nature  of  the 


match  (cash  or  in-kind)  should  be 
explained  and,  at  the  application  stage, 
the  tasks  and  line  items  for  which  costs 
will  be  covered  wholly  or  in  part  by 
match  should  be  specified. 

8.  Which  of  the  two  budget  forms 
should  be  used?  Section  VII.A.3.  of  the 
SJI  Grant  Guideline  encourages  use  of 
the  spreadsheet  format  of  Form  Cl  if  the 
funding  request  exceeds  $100,000.  Form 
Cl  also  works  well  for  projects  with 
discrete  tasks,  regardless  of  the  dollar 
value  of  the  project.  Form  C,  the  tabular 
format,  is  preferred  for  projects  lacking 

a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  use  the 
form  that  best  lends  itself  to 
representing  most  accurately  the  budget 
estimates  for  the  project. 

9.  How  much  aetail  should  be 
included  in  the  budget  narrative?  The 
budget  narrative  of  an  application 
should  provide  the  basis  for  computing 
all  project-related  costs,  as  indicated  in 
section  Vn.D.  of  the  SJI  Grant  Guideline. 
To  avoid  common  shortcomings  of 
application  budget  narratives,  include 
the  following  information: 

•  Parsormel  estimates  that  accurately 
provide  the  amount  of  time  to  be  spent 
by  personnel  involved  with  the  project 
and  the  total  associated  costs,  including 
current  salaries  for  the  designated 
personnel  (e.g..  Project  Director,  50%  for 
one  year,  annual  salar}'  of  $50,000  = 
$25,000).  If  salary  costs  are  computed 
using  an  hourly  or  daily  rate,  the  annual 
salary  and  number  of  hours  or  days  in 

a  work-year  should  be  shown. 

•  Estimates  for  supplies  and  expense.? 
supported  by  a  complete  description  of 
the  supplies  to  be  used,  nature  and 
extent  of  printing  to  be  done, 
anticipated  telephone  charges,  and  other 
common  expenditures,  with  the  basis 
for  computing  the  estimates  included 
(e.g.,  100  reports  x  75  pages  each  x  .05/ 
page  =  $375.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
experience"  are  not  sufficient. 

In  oKler  to  expedite  Institute  review 
of  the  budget,  make  a  final  comparison 
of  the  amounts  listed  in  the  budget 
narrative  with  those  listed  on  the  budget 
form.  In  the  rush  to  complete  all  parts 
of  the  application  on  time,  there  may  be 
many  last-minute  changes; 
unfortunately,  when  there  are 
discrepancies  between  the  budget 
narrative  and  the  budget  form  or  the 
amount  listed  on  the  application  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  numbers  on  the  form 
against  those  in  the  narrative  will 
preclude  such  confusion.  The  Institute 
will  provide  an  illustrative  budget  and 
budget  form  upon  request. 


10.  What  travel  regulations  apply  to 
the  budget  estimates?  Transportation 
costs  and  per  diem  rates  must  comply 
with  the  policies  of  the  applicant 
organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be 
submitted  as  an  appendix  to  the 
application.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute's  travel  policy  is 
available  upon  request).  The  budget 
narrative  should  state  which  regulations 
are  in  force  for  the  project  and  should 
include  the  estimated  fare,  the  number 
of  persons  traveling,  the  number  of  trips 
to  be  taken,  and  the  length  of  stay.  The 
estimated  costs  of  travel,  lodging, 
ground  transportation,  and  other 
subsistence  should  be  listed  separately. 
When  combined,  the  subtotals  for  these 
categories  should  equal  the  estimate 
listed  on  the  budget  form. 

1 1 .  May  grant  funds  be  used  to 
purchase  equipment?  Generally,  grant 
funds  may  be  used  to  purchase  only  the 
equipment  that  is  necessary  to 
demonstrate  a  new  technological 
application  in  a  court,  or  that  is 
otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinarily  will  not  be 
approved.  The  budget  narrative  must 
list  the  equipment  to  be  purchased  and 
explain  why  the  equipment  is  necessary 
to  the  success  of  the  project.  Written 
prior  approval  of  the  Institute  is. 
required  when  the  amount  of  computer 
hardware  to  be  purchased  or  leased 
exceeds  $10,000,  or  the  software  to  be 
purchased  exceeds  $3,000. 

12.  To  what  extent  may  indirect  costs 
be  included  in  the  budget  estimates?  IX 
is  the  policy  ofjhe  Institute  that  all 
costs  should  be  budgeted  directly; 
however,  if  an  applicant  has  an  indire«;l 
cost  rate  that  has  been  approved  by  a 
Federal  agency  within  the  last  two 
years,  an  indirect  cost  recovery  estimate 
may  be  included  in  the  budget.  A  copy 
of  the  approved  rate  agreement  should 
be  submitted  as  an  appendix  to  the 
application. 

If  an  applicant  does  not  have  an 
approved  rate  agreement,  an  indirect 
cost  rate  proposal  should  be  prepared  in 
accordance  with  Section  XI.H.4.  of  the 
Grant  Guideline,  based  on  the 
applicant's  audited  financial  statements 
for  the  prior  fiscal  year.  (Applicants 
lacking  an  audit  must  budget  all  project 
costs  directly.)  If  an  indirect  cost  rate 
proposal  is  to  be  submitted,  the  budget 
should  reflect  estimates  based  on  that 
proposal.  Obviously,  this  requires  that 
the  proposal  be  completed  at  the  thne  of 
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application  so  that  the  appropriate 
estimates  may  be  included;  however, 
grantees  have  until  three  months  after 
the  project  start  date  to  submit  the 
indirect  cost  proposal  to  the  Institute  for 
approval.  An  indirect  cost  rate 
worksheet  on  computer  diskette  is 
available  from  the  Institute  upon 
request. 

13.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 
After  preparing  the  program  narrative 
portion  of  the  application,  applicants 
may  find  it  helpful  to  list  all  the  major 
tasks  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including 
personnel  time,  related  to  each.  This 
will  help  to  ensure  that,  for  all  tasks 
described  in  the  application  (e.g., 
development  of  a  videotape,  research 
site  visits,  distribution  of  a  final  report), 
the  related  costs  appear  in  the  budget 
and  are  explained  correctly  in  the 
budget  narrative. 

Recommendations  To  Grantees 

The  Institute's  staff  works  with 
grantees  to  help  assure  the  smooth 
operation  of  the  project  and  compliance 
with  the  SJI  Guidelines.  On  the  basis  of 
monitoring  more  than  800  grants,  the 
Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting 
the  administrative  and  substantive 
requirements  of  their  grants. 

1.  After  the  grant  has  been  awarded, 
when  are  the  first  quarterly  reports  due? 
Quarterly  Progress  Reports  and 
Financial  Status  Reports  must  be 
submitted  within  30  days  after  the  end 
of  every  calendar  quarter — i.e.  no  later 
than  January  30,  April  30,  July  30,  and 
October  30— .regardless  of  the  project's 
start  date.  The  reporting  periods  covered 
by  each  quarterly  report  end  30  davs 
before  the  respective  deadline  for  the 
report.  When  an  award  period  begins 
December  1 ,  for  example,  the  first 
Quarterly  Progress  Report  describing 
project  activities  between  December  1 
and  December  31  will  be  due  on  Januar>' 
30.  A  Financial  Status  Report  should  be 
submitted  even  if  funds  have  not  been 
obligated  or  expended. 

By  documenting  what  has  happened 
over  the  past  three  months,  Quarterly 
Progress  Reports  provide  an  opportunity 
for  project  staff  and  Institute  staff  to 
resolve  any  questions  before  they 
become  problems,  and  make  any 
necessary  changes  in  the  project  time 
schedule,  budget  allocations,  etc.  Thus, 
the  Quarterly  Project  Report  should 
describe  project  activities,  their 
relationship  to  the  approved  timeline, 
and  any  problems  encountered  and  how 
they  were  resolved,  and  outline  the 


tasks  scheduled  for  the  coming  quarter. 
It  is  helpful  to  attach  copies  of  relevant 
memos,  draft  products,  or  other 
requested  information.  An  original  and 
one  copy  of  a  Quarterly  Progress  Report 
and  attachments  should  be  submittwl  to 
the  Institute. 

Additional  Quarterly  Progress  Report 
or  Financial  Status  Report  forms  may  be 
obtained  from  the  grantee's  Program 
Kfanager  at  SJI,  or  photocopies  may  be 
made  ftx)m  the  supply  received  with  the 
award. 

2.  Do  reporting  requirements  differ  for 
renewal  grants  or  package  grants? 
Recipients  of  a  continuation,  on-going 
Support,  or  package  grant  are  required  to 
submit  quarterly  progress  and  financial 
status  reports  on  the  same  schedule  and 
with  the  same  information  as  recipients 
of  a  grant  for  a  single  new  project. 

A  continuation  or  an  on-going^upport 
grant  should  be  considered  as  a 
supplement  to  and  extension  of  the 
original  award,  and  the  reports 
numbered  accordingly.  For  example,  if 
the  last  quarteriy  report  filed  under  the 
original  award  is  report  number  six.  the 
first  report  including  a  portion  of  the 
renewal  grant  should  be  report  number 
seven. 

Recipients  of  a  package  grant  should 
file  a  summary  Financial  Status  Report 
covering  the  entire  package  as  well  as 
separate  financial  reports  for  each  of  the 
projects  in  the  package,  identified  bv 
letter  of  the  alphabet  (e.g..  SJI-93-15R- 
J-GOl-A;  SJI-93-15R-J-001-B:  SJl-93- 
15R-I-001-C). 

3.  What  information  at}out  project 
activities  should  be  communicated  to 
SJI?  In  general,  grantees  should  provide 
prior  notice  of  critical  project  events 
such  as  advisory  board  meetings  or 
training  sessions  so  that  the  Institute 
Program  Manager  can  attend  if  possible. 
If  methodological,  schedule,  staff, 
budget  allocations,  or  other  significant 
changes  become  necessary,  the  grantee 
should  contact  the  Institute's  program 
monitor  prior  to  implementing  any  of 
these  changes,  so  that  possible  questions 
may  be  addressed  in  advance.  Questions 
concerning  the  financial  requirements 
section  of  the  Guideline,  quarteriy 
financial  reporting  or  pa\TTient  requests, 
should  be  addressed  to  the  Chief  or 
Deputy  Chief  of  the  Institute's  Finance 
and  Management  Division. 

It  is  helpful  to  include  the  grant 
number  assigned  to  the  award  on  all 
correspondence  to  the  Institute. 

4.  Why  is  it  important  to  address  the 
special  conditions  that  are  attached  to 
the  award  document?  In  some  in.stances, 
a  list  of  special  conditions  is  attached  to 
the  award  document.  The  special 
conditions  are  imposed  to  establish  a 
schedule  for  reporting  certain  key 


information,  to^assure  that  the  Institute 
has  an  opportunity  to  offer  suggestions 
at  critical  stages  of  the  project,  and  to 
provide  reminders  of  some,  but  not  all 
of  the  requirements  contained  in  the 
Grant  Guideline.  Accordingly,  it  is 
important  for  grantees  to  check  the 
special  conditions  carefully  and  discuss 
with  their  Program  Manager  any 
questions  or  problems  they  may  have 
with  the  conditions.  Most  concerns 
about  timing,  response  time,  and  the 
jevel  of  detail  required  can  be  resolved 
in  advance  through  a  telephone 
conversation.  The  Institute's  primary 
concern  is  to  work  with  grantees  to  ' 
assure  that  their  projects  accomplish 
their  objectives,  not  to  enforce  rigid 
bureaucratic  requirements.  However  if 
a  grantee  fails  to  comply  with  a  special 
condition  or  with  other  grant 
requirements,  the  Institute  may,  after 
proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant. 

Sections  X.,  XI.,  and  XII.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial 
requirements.  Institute  Finance  and 
Management  Division  staff  are  always 
available  to  answer  questions  and 
provide  assistance  regarding  these 
provisions. 

.").  What  is  a  Grant  Adjustment?  A 
Grant  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of 
special  conditions,  or  approving 
changes  in  grant  activities,  schedule, 
.staffing,  sites,  or  budget  allocations 
requested  by  the  project  director.  It  also 
ma\  be  used  to  correct  errors  in  grant 
•documents,  add  small  amounts  to  a 
grant  award,  or  deobligate  funds  from 
the  grant. 

6.  What  schedule  should  he  follnwrd 
in  submitting  requests  for 
reimbursements  or  advance  pa\7nents? 
Requests  for  reimbursements  or  adtance 
payments  may  be  made  at  any  time  after 
the  project  start  date  and  before  the  end 
of  the  90-ddy  close-out  period.  However, 
the  Institute  follows  the  U.S.  Treasur>'s 
policy  limiting  advances  to  the 
minimum  amount  required  to  meet 
immediate  cash  needs.  Given  normal 
processing  time,  grantees  should  not 
seek  to  draw  down  funds  for  periods 
greater  than  30  days  from  the  date  of  the 
request. 

7.  Do  procedures  for  submitting 
requests  for  reimbursement  or  advance 
payment  differ  for  renewal  grants  or 
package  grants?  The  basic  procedures 
are  the  same  for  any  grant.  A 
continuation  or  an  on-going  support 
grant  should  be  considered  as  a 
supplement  to  and  extension  of  the 
original  award,  and  the  payment 
requests  numbered  accordingly.  For 
example,  if  the  last  payment  request 
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under  the  original  award  is  number 
nine,  then  the  first  request  for  funds 
from  the  continuation  award  should  be 
number  ten. 

Recipients  of  a  package  grant  should 
file  separate  requests  for  each  project  in 
the  paclutge.  For  example,  if  there  are 
three  projects  within  a  package  grant,  a 
grantee  should  prepare  three  separate 

[>aynient  requests,  each  identified  by  the 
etter  of  the  alphabet  designated  in  the 
award  document  (e.g.,  SJI-93-15R-J- 
001-A;  SJI-93-15R-J-001-B;  SJI-93- 
15R-J-001-C).  Subsequent  payment 
requests  should  be  numbered 
consecutively  for  each  project  within 
the  package  (e.g.,  project  SJI-93-15R-J- 
001-A  payment  number  2;  SJI-93-15R- 
J-OOl-B  payment  number  4;  etc.). 

8.  If  things  change  during  the  grant 
period,  can  funds  be  reallocated  from 
one  budget  category  to  another?  The 
Institute  recognizes  that  some  flexibility 
is  required  in  implementing  a  project 
design  and  budget.  Thus,  grantees  may 
shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or 
the  cumulative  total  of  reallocations  are 
expected  to  exceed  five  percent  of  the 
approved  project  budget,  a  grantee  must 
specify  the  proposed  changes,  explain 
the  reasons  for  the  changes,  and  request 
Institute  approval. 

The  same  standard  applies  to  renewal 
grants  and  package  grants.  In  addition, 
prior  written  Institute  approval  is 
required  to  shift  leftover  funds  from  the 
original  award  to  cover  activities  to  be 
conducted  under  the  renewal  award,  or 
to  use  renewal  grant  monies  to  cover 
costs  incurred  during  the  original  grant 
period.  Prior  written  Institute  approval 
also  is  needed  to  shift  funds  between 
projects  included  in  a  package  grant. 

9.  What  is  the  90-day  close-out 
period?  Following  the  last  day  of  the 
grant,  a  90-day  period  is  provided  to 
allow  for  all  grant-related  bills  to  be 
received  and  posted,  and  grant  funds 
drawn  down  to  cover  these  expenses. 
No  obligations  of  grant  funds  may  be 
incurred  during  this  period.  The  last 
day  on  which  an  expenditure  of  grant 
funds  can  be  obligated  is  the  end  date 
of  the  grant  period.  Similarly,  the  90- 
day  period  is  not  intended  as  an 
opjX)rtunity  to  finish  and  disseminate 
grant  products.  This  should  occur  before 
the  end  of  the  grant  period. 

Starting  the  day  after  the  end  of  the 
award  period,  and  during  the  following 
90  days,  all  monies  that  have  been 
obligated  should  be  expended.  All 
payment  requests  must  be  received  by 
the  end  of  the  90-day  "close-out- 
period."  Any  unexpended  monies  held 
by  the  grantee  that  remain  after  the  90- 
day  follow-up  period  must  be  returned 
to  the  Institute.  Any  funds  remaining  in 


the  grant  that  have  not  been  drawn 
down  by  the  grantee  will  be  deobligated. 

10.  Are  funds  granted  by  SJI 
"Federal"  funds?  The  State  Justice 
Institute  Act  provides  that,  except  for 
purposes  unrelated  to  this  question, 
"the  Institute  shall  not  be  considered  a 
department,  agency,  or  instrumentality 
of  the  Federal  Government."  42  U.S.C. 
§  10704(c)(1).  Because  SJI  receives 
appropriations  from  Congress,  some 
grantee  auditors  have  reported  SJI  grants 
funds  as  "Other  Federal  Assistance." 
This  classification  is  acceptable  to  SJI 
but  is  not  required. 

11.  If  SJI  is  not  a  Federal  Agency,  do 
OMB  circulars  apply  with  respect  to        * 
audits?  Excepi  to  the  extent  that  they  are 
inconsistent  with  the  express  provisions 
of  the  SJI  Grant  Guideline,  OMB 
Circulars  A-110,  A-21.  A-87,  A-88,  A- 
102,  A-122,  A-128  and  A-133  are 
incorporated  into  the  Grant  Guideline 
by  reference.  Because  the  Institute's 
enabling  legislation  specifically  requires 
the  Institute  to  "conduct,  or  require 
each  recipient  to  provide  for,  an  annual 
fiscal  audit"  Isee  42  U.S.C. 

§  10711(c)(l)l.  the  Grant  Guideline  sets 
forth  options  for  grantees  to  comply 
with  this  statutory  requirement.  (See 
Section  XI.J.) 

Prior  to  FY  1994,  the  Institute  did  not 
require  grantees  to  comply  with  the 
audit-related  provisions  of  OMB 
circulars  A-110,  A-128,  or  A-133,  but 
did  require  that  grantees,  lacking  an 
audit  report  prepared  for  a  Federal 
agency,  conduct  an  independent  audit 
in  compliance  with  generally  accepted 
auditing  standards  established  by  the 
American  Institute  of  Certified  Public 
Accountants. 

The  current  Guideline  makes  it  clear 
that  SJI  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  Office  of  Management  and 
Budget  (OMB)  Circular  A-128,  or  A- 
133,  in  satisfaction  of  the  annual  fiscal 
audit  requirement.  Grantees  who  are 
required  to  undertake  these  audits  in 
conjunction  with  Federal  grants  may 
include  SJI  funds  as  part  of  the  audit 
even  if  the  receipt  of  SJI  funds  would 
not  require  such  audits.  This  approach 
gives  grantees  an  option  to  fold  SJI 
funds  into  the  governmental  audit  rather 
than  to  undertake  a  separate  audit  to 
satisfy  SJI's  Guideline  reouirements. 

The  Institute  requires  that  non-profit 
grantees  perform  an  A-133  type  of  audit 
if  th«y  receive  payments  totalling  more 
than  $50,000.  These  audits  must  be 
conducted  in  accordance  with  the 
Government  Accounting  Standards 
issued  by  the  Comptroller  General  of  the 
United  States  and  must  include: 

a.  An  opinion  on  whether  the 
financial  statements  of  the  grantee 


present  fairly  its  financial  position  and 
the  results  of  its  financial  operations  in 
accordance  with  generally  accepted 
accounting  principles; 

b.  A  report  on  the  grantee's  internal 
control  structure  over  financial 
reporting;  and  ..    • 

c.  A  report  on  the  tests  of  compliance 
with  applicable  laws  and  regulations 
that  have  a  direct  and  material  effect  on 
the  financial  statement  amounts. 

For  grantees  receiving  SJI  grant    ■ 
payments  totalling  $50,000  or  less 
during  their  fiscal  year,  the  annual  fiscal 
audit  may  be  conducted  in  accordance 
with  generally  accepted  auditing 
standards  established  by  the  American 
Institute  of  Certified  Public 
Accountants. 

In  sum,  grantees  that  receive 
payments  from  the  Institute  of  more 
than  $50,000  in  a  fiscal  year  must  have 
their  annual  audit  conducted  in 
accordance  with  Government 
Accounting  Standards  issued  by  the 
Comptroller  General  of  the  United 
States  rather  than  with  generally 
accepted  auditing  standards.  Grantees 
that  receive  $50,000  or  less  from  SJI  in 
a  fiscal  year  must  also  submit  an  annual 
audit  to  SJI,  but  they  would  have  the 
option  to  conduct  an  audit  of  the  entire 
grantee  organization  in  accordance  with 
generally  accepted  auditing  standards; 
include  SJI  funds  in  an  audit  of  Federal 
funds  conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-128  or  A-133;  or  conduct  an 
audit  of  only  the  SJI  funds  in 
accordance  with  generally  accepted 
auditing  standards.  (See  Guideline 
Section  XI.J.2.) 

12.  Does  SJI  have  a  CFDA  number? 
Auditors  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
accordance  with  Government 
Accounting  Standards.  Because  SJI  is 
not  a  Federal  agency,  it  has  not  been 
issued  such  a  number,  and  there  are  no 
additional  compliance  tests  to  satisfy 
under  the  Institute's  audit  requirements 
beyond  those  of  a  standard 
governmental  audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be 
aggregated  with  Federal  funds  to 
determine  if  $50,000  or  more  in 
assistance  was  received  in  a  fiscal  year. 
For  example,  if  in  fiscal  year  1994 
grantee  "X"  received  $10,000  in  Federal 
funds  from  a  Department  of  Justice 
(DOJ)  grant  program  and  $20,000  in 
grant  funds  from  SJI,  the  new  SJI 
requirements  would  not  be  triggered. 
The  same  distinction  would  preclude  an 
auditor  from  considering  the  additional 
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SJI  funds  in  determining  what  Federal 
requirements  apply  to  the  DO)  funds. 

Grantees  who  are  required  to  satisfy- 
either  the  Single  Audit  Act,  OMB 
Circular  A-128.  or  A-133,  and  who 
include  SJI  grant  funds  in  those  audits, 
need  to  remember  thai  because  of  its 
status  as  a  private  non-profit 
corporation,  S[I  is  not  on  routing  lists  of 
cognizant  Federal  agencies.  Therefore, 
the  grantee  needs  (o  submit  a  copy  of 
the  audit  report  prepared  for  such  a 
cxjgnizant  Federal  agency  directly  to  SJI. 
The  Institute's  audit  requirements  may 
be  found  in  Se>.:tion  XI.J.2.  of  thaGranf 
Guideline. 
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The  following  Grant  Guideline  is 
proposed  by  the  State  Ju.stice  Institute 
for  FY  199.S: 
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Summary 

This  Guideline  sets  forth  the  proposed 
programmatic,  financial,  and 
administrative  requirements  of  grants, 
cooperative  agreements,  and  contracts 
awarded  by  the  State  Justice  Institute. 
The  Institute,  a  private,  nonprofit 
corporation  established  by  an  Act  of 
Congress,  is  authorized  to  award  grants, 
cooperative  agreements,  and  contrads  to 
improve  the  administration  and  quality 
of  ju.stice  in  the  State  courts. 


Grants  may  be  awarded  to  State  and 
local  courts  and  their  agencies;  national 
nonprofit  organizations  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  judicial  branch  of  State 
governments;  and  national  nonprofit 
organizations  for  the  education  and 
training  of  judges  and  support  personnel 
of  the  judicial  branch  of  State 
governments.  The  Institute  may  also 
award  grants  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration;  institutions  of  higher 
education;  individuals,  partnerships. 
firms,  or  corporations;  and  private 
agencies  with  expertise  in  judicial 
administration  if  the  objectives  of  the 
funded  program  can  be  belter  served  by 
such  an  entity.  Funds  may  be  awarded, 
as  well,  to  Federal.  State  or  local 
agencies  and  institutions  other  than 
courts  for  sen  ices  that  cannot  be 
provided  adequately  through 
nongovemmental  arrangements.  In 
addition,  the  Institute  may  provide 
financial  assistance  in  the"  form  of 
interagency  agreements  with  other 
grantors. 

The  Institute  will  consider 
applications  for  funding  support  that 
address  any  of  the  areas  specified  in  its 
enabling  legislation  as  amended. 
However,  the  Board  of  Directors  of  the 
In.stitute  has  designated  certain  program 
categories  as  being  of  special  interest. 

Tlie  Institute  has  established  one 
round  of  competition  for  FY  1995  funds. 
The  concept  paper  submission  deadline 
for  all  but  two  funding  categories  is 
November  23.  1994.  Concept  papers 
proposing  projects  that  follow  up  on  the 
N'oveml>er  1994  National  Conference  on 
tlie  Management  of  Mass  Tort  Cases 
must  bo  mailed  by  March  10,  1995. 
Concept  papers  to  implement  the  plans 
developed  at  tlu?  Man:h  1995  National 
Conference  on  Lliminaling  Race  and 
Ethnic  Bias  in  the  Courts  must  l)e 
mailed  by  October  fi,  1995. 

It  is  anticipated  that  between  $11 
million  and  Si  1.5  million  will  be 
a\uilnble  for  award.  This  Guideline 
applies  to  all  (oncept  papers  and 
ai)p!ications  submitted,  as  well  as  grants 
awarded  in  FY  1995. 

The  awards  made  b_\  the  State  Justice 
Institute  arc  govc^med  by  the 
requirements  of  this  Guideline  and  the 
authority  conferred  by  Pub.  L.  98-620, 
Title  II.  42  U.S.C.  10701.  el  si'q..  as 
amended. 

I.  Background 

The  State  Justi(,e  Institute  ("Institute") 
was  established  hv  Pub.  L.  98-fi20  to 
improve  the  administration  of  ju.stice  in 
the  State  courts  in  the  United  States. 
Incorporated  in  tbe  State  of  Virginia  as 
a  private,  nonprofit  f.orporation,  the 


Institute  is  charged,  by  statute,  v.ith  the 
responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  a.ssure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effedive  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  topn  independent  judiciary; 
and 

D.  Encourage  educ;3tion  for  judges  and 
support  personm-l  of  State  court  syste.ms 
through  natiojial  and  State  organizxi- 
tions,  including  universities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national  organiza- 
tions whi(,h  support  and  are  supported 
by  State  courts,  national  judicial 
education  organizations,  and  other 
organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 

The  Institute  is  supervised  bv  an 
eleven-member  Board  of  Directors 
appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate.  The  Board  is 
statutorily  compo.sed  of  six  judges,  a 
State  coiu-t  administrator,  and  four 
members  of  the  public,  no  more  than 
two  of  whom  can  be  of  the  same 
political  party. 

Through  the  aw.ird  of  grants, 
contracts,  and  cuoperati\e  agreements, 
the  Institute  is  authorized  to  perform  the 
following  activities; 

A.  Support  research,  demonstrations. 
spet:ial  projet.ts,  technical  assistance, 
and  training  to  improve  the  adminis- 
tration of  justice  in  the  Slate  courts: 

B.  Provide  for  the  preparation, 
jniblication.  and  dissennnation  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
gr.mtors; 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
fiinded  !)y  the  Institute  to  determine 
their  impflcl  upon  the  quality  of 

(  riminal,  (.ivil.  and  juvenile  justi(.e  at;d 
the  extent  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  courts: 

E.  Entourage  and  assist  in  furthering 
judicial  edutation; 

F.  Entourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  .system  agencies  in  the  develop- 
ment, maintenance,  and  coordination  of 
criminal,  civil,  and  juvenile  jus.ice 
pr()grams  and  services;  and 

G.  Be  responsible  for  the  cenification 
of  national  programs  that  are  intended 
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to  aid  and  improve  State  judicial 
systems. 

II.  Scope  of  the  Program 

During  FY  1995.  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabling  legislation.  The 
Board,  however,  has  designated  certain 
program  categories  as  being  of  "special 
interest."  See  section  II.B. 

A.  Authorized  Program  Areas 

The  Institute  is  authorized  to  fund 
projects  addressing  one  or  more  of  the 
following  program  areas  listed  in  the 
State  Justice  Institute  Act,  the  Battered 
Women's  Testimony  Act  of  1992.  the 
Judicial  Training  and  Research  for  Child 
Custody  Litigation  Act  of  1992,  the 
International  Parental  Kidnapping 
Crime  Act  of  1993,  and  the  pending 
Violence  Against  Women  Act  of  1994. 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procedures  for  the  selection  and 
removal  of  judges  and  other  court 
personnel  and  in  determining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
for  judges  and  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  specialized  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  techniques; 

3.  Research  on  alternative  means  for 
using  judicial  and  nonjudicial  personnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaluations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement       * 
plans  for  improved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques; 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
courts,  and  implementation  and  evalua- 
tion of  innovative  responses  to  records 
management,  data  processing,  court 
personnel  management,  reporting  and 
transcription  of  court  proceedings,  and 
juror  utilization  and  management; 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work  of  the  courts  and  on  the  work 
of  other  agencies  which  relate  to  and 
affect  the  work  of  courts; 


8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing 
case  processing  time; 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  arid  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discovery  devices,  and 
evidaitiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards;  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utility 
of  those  alternative  approaches; 

11.  Studies  of  the  outcomes  of  cases 
in  selected  art-as  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  courts  diverges  from  public 
expectations  of  fairness,  consistency,  or 
equity;  and  the  development,  testing 
and  e\'aluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
areas; 

12.  Support  for  programs  to  incease 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaining  and  using  measures  of  public 
satisfaction  with  court  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances 
and  alternative  techniques  and 
mechanisms  for  resolving  disputes 
between  citizens;  and 

14.  Collection  and  analysis  of 
information  regarding  the  admissibility 
and  quality  of  expert  testimony  on  the 
experiences  of  battered  women  offered 
as  part  of  the  defense  in  criminal  cases 
under  State  law,  as  well  as  sources  of 
and  methods  to  obtain  funds  to  pay 
costs  incurred  to  provide  such 
testimony,  particularly  in  cases 
involving  indigent  women  defendants; 

15.  Development  of  training  materials 
to  assist  battered  women,  operators  of 
domestic  violence  shelters,  battered 
women's  advocates,  and  attorneys  to  use 
expert  testimony  on  the  experiences  of 
battened  women  in  appropriate  cases, 
and  individuals  with  expertise  in  the 
experiences  of  battered  women  to 
develop  skills  appropriate  to  providing 
such  testimony; 
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16.  Research  regarding  State  judicial 
decisions  relating  to  child  custody 
litigation  involving  domestic  violence; 

17.  Development  of  training  curricula 
to  assist  State  courts  to  develop  an 
understanding  of,  and  appropriate 
responses  to  child  custody  litigation 
involving  domestic  violence; 

18.  Dissemination  of  information  and 
training  materials  and  provision  of 
technical  assistance  regarding  the  issues 
listed  in  paragraphs  14-17  above; 

19.  Development  of  national,  regional, 
and  in-State  training  and  educational 
programs  dealing  with  criminal  and 
civil  aspects  of  interstate  and 
international  parental  child  abduction; 

20.  Development,  testing, 
presentation,  and  dissemination  of 
model  programs  directed  at  the  role  of 
State  courts  in  effectively  addressing 
violent  crime  against  women,  including 
training  for  State  judges  and  court 
personnel  in  the  laws  of  the  States 
regarding  rape,  sexual  assault,  domestic 
violence,  and  other  crimes  of  violence 
motivated  by  the  gender  of  the  victim, 
which  may  include  information  on:  the 
nature  and  incidence  of  such  offenses, 
their  impact  on  the  victim  and  on 
society,  the  psychology  of  persons  who 
commit  these  offenses  and  its 
implications  for  sentencing,  the  use  of 
expert  witnesses  in  trials  of  these 
offenses,  the  imposition  of  limits  on  the 
testimony  or  cross-examination  of 
victims,  the  reasons  why  such  offenses 
may  be'underreported  and  why  victims 
may  decline  to  testify,  the  use  of 
protective  orders,  and  related  topics; 
and 

21.  Other  programs,  consistent  with 
the  purposes  of  the  State  Justice 
Institute  Act,  as  may  be  deemed 
appropriate  by  the  Institute,  including 
projects  dealing  with  the  relationship 
between  Federal  and  State  court  systems 
in  areas  where  there  is  concurrent  State- 
Federal  jurisdiction  and  where  Federal 
courts,  directly  or  indirectly,  review 
State  court  proceedings. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  or  programs  in  any  of  these 
areas. 

B.  Special  Interest  Program  Categories 

1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  that  can  be  replicated  in 
other  jurisdictions.  Although 
applications  in  any  of  the  statutory 
program  areas  are  eligible  for  funding  in 
FY  1995.  the  Institute  is  especially 
interested  in  funding  those  projects  that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
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existing  arrangements  to  improve  the 
courts; 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention; 

c.  Have  national  significance  in  terms 
of  their  impact  or  replicability  in  that 
they  develop  products,  services  and 
techniques  that  may  be  used  in  other 
States;  and 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  elective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
"Special  Interest"  project  if  it  meets  the 
four  criteria  set  forth  above  and  (1)  it 
falls  within  the  scope  of  the  "special 
interest"  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  from  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Concept  papers  and  applications 
which  address  a  "Special  Interest" 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VLB., 
"Concept  Paper  Submission 
Requirements  for  New  Projects.  "  and 
VIII. B.,  "Application  Review 
Procedures.") 

2.  Specific  Categories. 

The  Board  has  designated  the  areas 
set  forth  below  as  "Special  Interest" 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories. 

a.  Improving  Public  Confidence  in  the 
Courts.  This  category  includes  research, 
demonstration,  evaluation  and 
education  projects  designed  to  improve 
the  public's  confidence  in  the  State 
courts'  ability  to  administer  justice 
fairly,  and  to  test  innovative  methods 
for  eliminating  economic,  racial,  ethnic, 
cultural  or  gender-based  barriers  to 
justice. 

Applicants  should  be  aware  that  the 
Institute  is  supporting  two  national 
conferences  addressing  issues  on  the 
relationship  between  the  courts  and  the 
communities  they  serve.  The  National 
Conference  on  Eliminating  Race  and 
Ethnic  Bias  in  the  Courts  will  be  held 
March  2-5,  1995  in  Albuquerque,  New 
Mexico;  the  National  Videoconference 
Town  Hall  Meeting  on  Enhancing 
Public  Confidence  in  the  Courts  is 
scheduled  for  June,  199.5  nt  sitesto  be 


selected.  (See  also,  section  II.B.2.i, 
infra.) 

The  Institute  is  particularly  interested 
in  supporting  innovative  projects  that 
examine,  develop,  and  test  methods  that 
trial  or  appellate  courts  may  use  to: 

•  respond  to  the  needs  ot  the 
culturally,  demographically, 
economically  and  physically  diverse 
public  the  courts  serve; 

•  address  court-community  problems 
resulting  from  the  influx  of  legal  and 
illegal  immigrants,  including  projects  to 
define  the  impact  of  immigration  on 
State  courts;  design  and  assess 
procedures  for  use  in  custody, 
visitation,  and  other  domestic  relations 
cases  when  key  family  members  or 
property  are  outside  the  United  States; 
facilitate  communication  with  Federal 
authorities  when  illegal  aliens  are 
involved  in  State  court  proceedings;  and 
develop  protocols  to  facilitate  service  of 
process,  the  enforcement  of  orders  of 
judgment,  and  the  disposition  of 
criminal  and  juvenile  cases  when  a  non- 
U.S.  citizen  or  corporation  is  involved; 

•  handle  cases  involving  pro  se 
litigants  fairly  and  effectively;  and 

•  increase  public  understanding  of 
jury  decisions  and  the  juror  selection 
and  service  process;  foster  positive 
attitudes  toward  jury  service;  and 
enhance  the  attractiveness  of  juror 
service  through,  e.g.,  incentives  to 
participate,  modifications  of  terms  of 
ser\'ice,  and/or  juror  orientation  and 
education  programs. 

Institute  funds  may  not  be  used  to 
directly  or  indirectly  support  legal 
representation  of  individuals  in  specific 
cases.  In  addition,  it  is  unlikely  that  the 
Institute  will  support  development  or 
testing  of  additional  automated  kiosks 
such  as  those  being  used  by  the  courts 
in  Arizona,  California,  and  Florida. 

Previous  SJI-supported  projects  that 
address  these  issues  include:  evaluation 
of  an  experimental  community  court  in 
New  York  City:  development  of  a 
manual  for  management  of  court 
interpretation  services  and  materials  for 
training  and  assisting  court  interpreters; 
development  of  touchscreen  computer 
systems,  videotapes  and  written 
materials  to  assist  pro  se  litigants;  a 
demonstration  of  the  use  of  volunteers 
to  monitor  guardianships;  studies  of 
effective  and  efficient  methods  of 
providing  legal  representation  to 
indigent  parties  in  criminal  and  family 
cases  and  the  applicability  of  various 
dispute  resolution  procedures  to 
different  cultural  groups;  guidelines  for 
court-annexed  day  care  systems;  and 
development  of  a  manual  for 
implementing  innovations  in  jury 
selection,  use.  and  management; 
technical  assistance  and  training;  to 


facilitate  implementation  of  the 
Standards  on  Jury  Management; 
development  of  a  guide  for  making 
juries  accessible  to  persons  with 
disabilities. 

b.  Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel.  The 
Institute  continues  to  be  interested  in 
supporting  an  array  of  projects  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional,  and  national  levels. 
Accordingly,  this  category  is  divided 
into  five  subsections:  (i)  State 
Initiatives;  (ii)  National  and  Regional 
Education  Programs;  (iii)  Judicial 
Education  Technical  Assistance;  (i\) 
Conferences;  and  (v)  Scliolarships.  Ail 
Institute-supported  conferences  and 
education  and  training  seminars  should 
be  accessible  to  persons  with  disabilities 
in  accordance  with  the  Americans  v.  i!h 
Disabilities  Act. 

i.  State  Initiatives.  This  categon,- 
includes  support  for  training  projects 
developed  or  endorsed  by  a  State's 
courts  for  the  benefit  of  judges  and  other 
court  personnel  in  that  State.  Fundii^g  of 
these  initiatives  does  not  include 
support  for  training  programs  conduded 
by  national  providers  of  judicial 
education  unless  such  a  program  is 
designed  specifically  for  a  particular 
State  and  has  the  express  support  of  the 
State  Chief  Justice,  State  Court 
Administrator,  or  State  Judicial 
Educator.  The  types  of  programs  to  he 
supported  within  this  category  should 
be  defined  by  individual  State  need  bjt 
may  include: 

(a)  Development  of  State  Court 
Education  Programs.  Projects  to  as-^ist 
development  of  State  court  education 
programs  include,  but  are  not  limited  to: 

•  Seed  money  for  the  creation  of  an 
ongoing  State-based  entity  for  planning. 
developing,  and  administering  juditini 
education  programs; 

•  Seed  money  for  innovative 
interdisciplinary  and,  as  appropriate, 
interbranch  educational  programs,  suuh 
as  those  addressing:  (1)  The 
development  of  better  working 
relationships  across  court  divisions  a:^d 
between  courts  and  criminal  justice, 
social  ser\  ice.  and  treatment  agencie*;; 
(2)  organizational  and  leadership 
development,  including  team-building; 
and  (3)  the  specific  educational  needs  of 
nonsuper\isory  staff  as  well  as  those 
filling  more  direct  managerial  roles:  and 
(4)  the  development  and 
implementation  of  strategies  for  coping 
with  the  gap  between  resources  and  the 
demand  for  ser\'ices;  and 

•  The  development  of  the  expertisi?. 
information,  and  commitment  requirnj 
for  the  preparation  and  implementat..-a 
of  State  court  education  plar<:, 
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including  model  plans  for  career-long 
education  of  the  judiciary  (e.g.,  new 
judge  training  and  orientation  followed 
by  continuing  education  and  career 
development)  and  for  the  career-long 
education  of  court  managers,  clerks,  and 
other  court  personnel, 
(b)  Curriculum  Adaptation  Projei-ts. 

(1)  Description  of  the  Program.  The 
Board  is  reserving  up  to  $350,000  to 
provide  support  for  adaptation  and 
implementation  of  model  curricula  and/ 
or  model  training  programs  pre\iously 
developed  with  SJI  support.  The  exact 
amount  to  be  awarded  for  curriculum 
adaptation  grants  will  depend  on  the 
number  and  quality  of  the  applications 
submitted  in  this  category  and  other 
categories  of  the  Guideline.  The 
program  is  designed  to  provide  State 
and  local  courts  with  sufficient  support 
to  prepare  and  conduct  a  State-specific 
or  regional  modification  of  a  model 
curriculum,  course  module,  national  or 
regional  conference  program,  cr  other 
model  education  program  developed 
with  SJI  funds  by  any  other  State  or 
national  organization.  An  illustrative 
list  of  the  curricula  that  may  be 
appropriate  for  the  adaptation  is 
contained  in  Appendix  VII. 

Only  State  or  focal  courts  may  apply 
for  Curriculum  Adaptation  funding. 
Grants  to  support  adaptation  of 
educational  programs  previously 
developed  with  SJI  funds  are  limited  to 
no  more  than  $20,000  each.  As  with 
other  awards  to  State  or  local  courts, 
cash  or  in-kind  match  must  be  provided 
equal  to  at  least  50%  of  the  grant 
amount  requested. 

(2)  i?eviev*'  Criteria.  Curriculum 
Adaptation  grants  will  be  awarded  on 
the  basis  of  criteria  including:  the  need 
for  the  educational  program;  the  need 
for  outside  funding  to  support  the 
program;  the  likelihood  of  effective 
implementation;  and  expressions  of 
interest  by  the  judges  and/or  court 
personnel  who  would  be  directly 
involved  in  or  affected  by  the  project.  In 
making  implementation  awards,  the 
Institute  will  also  consider  factors  such 
as  the  reasonableness  of  the  amount 
requested,  compliance  with  the 
statutory  match  requirements,  diversity 
of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  in 
the  current  year,  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

(3)  Application  Procedures.  In  lieu  of 
concept  papers  and  formal  applications, 
applicants  for  grants  may  submit,  at  any 
time,  a  detailed  letter,  and  three 
photocopies.  Although  there  is  no 
prescribed  form  for  the  letter  nor  a 
minimum  or  maximum  page  Umit, 
letters  of  application  should  include  the 


following  information  to  assure  that 
each  of  the  criteria  for  evaluating 
applications  is  addressed: 

•  Project  Description.  Why  is  this 
education  program  needed  at  the 
present  time?  What  is  the  model 
curriculum  or  training  program  to  be 
tested?  How  will  it  be  adapted  for  State 
use.  and  who  will  be  responsible  for 
adapting  the  model  curriculum?  Who 
will  the  participants  be.  how  will  they 
be  recruited,  aiid  from  where  will  they 
come  (e.g.,  from  across  the  State,  from 

a  single  local  jurisdiction,  from  a  multi- 
State  region}?  How  many  participants 
arc  anticipated? 

•  Need  for  funding.  Why  cannot  State 
or  local  resources  fully  support  the 
modification  and  presentation  of  the 
modaJ  curriculum?  What  is  the  potential 
for  replicating  or  integrating  the 
program  in  the  future  using  State  or 
local  funds,  once  it  has  been 
successfully  adapted  and  tested? 

•  Likelihood.  What  is  the  proposed 
date  for  presenting  the  program?  What 
types  of  modifications  in  the  length, 
format,  and  content  of  the  model 
curriculum  are  anticipated?  How  will 
the  presentation  of  the  program  be 
evaluated  and  by  whom?  (Ordinarily,  an 
outside  evaluation  is  not  necessary.) 
What  measures  will  be  taken  to  facilitate 
subsequent  presentations  of  the  adapted 
program? 

•  Bxpressions  of  Interest  By  Judges 
and/or  Court  Personnel.  Does  the 
proposed  program  have  the  support  of 
the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
education  personnel  who  are  expected 
to  attend?  (This  may  be  demonstrated  by 
attaching  letters  of  support.) 

•  Budget  and  matching  State 
contribution.  A  copy  of  budget  Form  E 
(see  Appendix  IV)  and  a  budget 
narrative  (see  Section  VII. B)  that 
describes  the  basis  for  the  proposed 
costs  and  the  source  of  the  match 
offered. 

•  Local  courts  should  attach  a 
concurrence  signed  by  the  Chief  Justice 
of  the  State  or  his  or  her  designee.  (See 
FonuB.  Appendix  V.) 

Letters  of  application  may  be 
submitted  at  any  time.  However, 
applicants  should  allow  at  least  90  days 
between  the  date  of  submission  and  the 
date  of  the  proposed  program  to  allow 
sufficient  time  for  needed  planning.  The 
Board  of  Directors  has  delegated  its 
authority  to  approve  Curriculum 
Adapitation  grants  to  its  Judicial 
Education  Committee.  The  committee 
anticipates  acting  upon  applications 
within  45  days  after  receipt.  Formal 
grant  awards  will  be  made  only  after 
committee  approval  and  negotiation  of 
the  final  tenns  of  the  grant. 


(4)  Grantee  Responsibilities.  A 
recipient  of  a  Curriculum  Adaptation 
grant  must: 

(a)  Comply  with  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees  (see  Section  X.L..  infra); 

(b)  Include  in  each  grant  product  a 
prominent  acknowledgement  that 
support  was  received  from  the  Institute, 
along  with  the  "SJI"  logo,  and  a   . 
disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline;  and 

(c)  Submit  two  copies  of  the  manuals, 
handbooks,  or  conference  packets 
developed  under  the  grant  at  the 
conclusion  of  the  grant  period,  along 
with  a  final  report  that  explains  how  it 
intends  to  replicate  the  program  in  the 
future. 

Applicants  seeking  other  types  of 
funding  for  developing  and  testing 
educational  programs  must  comply  with 
the  requirements  for  concept  papers  and 
applications  set  forth  in  Sections  VI  and 
VII  or  the  requirements  for  renewal 
applications  set  forth  in  Section  IX. 

ii.  National  and  Regional  Education 
Programs.  This  category  includes 
support  for  national  or  regional  training 
programs  developed  by  any  provider, 
e.g..  national  organizations.  State  courts, 
universities,  or  public  interest  groups. 
Within  this  category,  priority  will  be 
given  to  training  projects  which  address 
issues  of  major  concern  to  the  State 
judiciar)'  and  other  court  personnel. 
Ordinarily,  national  and  regional 
education  projects  are  expected  to 
develop  curricula  (as  defined  in  Section 
III.K.)  that  may  be  adapted  by  State  and 
local  courts.  Programs  to  be  supported 
moy  include: 

•  Training  programs  oT  seminars  on 
topics  of  interest  and  concern  that 
transcend  State  lines  including  the 
factors  that  should  be  considered  in 
deciding  child  custody  and  termination 
of  parental  rights; 

•  Multi-State  or  regional  training 
programs  sponsored  by  national 
organizations,  non-profit  groups.  State 
courts  or  luiiversities; 

•  Interdisciplinary  and,  as 
appropriate,  interbranch  educational 
programs  for  State  trial  &r\^  appellate 
court  judges.  State  and  local  court 
managers  including  clerks  of  court,  and 
non-supervisory  staff  or  other  court 
personnel,  including  seminars  based  on 
Institute-supported  research,  and 
programs  designed  to  develop  better 
working  relationships  across  court 
divisions  and  between  courts  and 
criminal  justice,  social  service,  and 
treatment  agencies;  and 

•  Innovative  independent  study 
models  that  would  enhance  the 
availability  of  judicial  education. 
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especially  for  judges  and  court 
personnel  who  do  not  have  ready  access 
to  training  programs,  and  possible 
models  for  the  credentialing  of  this  tvpe 
of  continuing  judicial  education. 

iii.  Judicial  Education  Technical 
Assistance.  Unlike  the  preceding 
categories  which  support  direct  training, 
"Technical  Assistance"  refers  to 
services  necessary  for  the  development 
of  effective  educational  projects  for 
judges  and  other  court  personnel. 
Projects  in  this  category  should  focus  on 
the  needs  of  the  States,  and  applicants 
should  demonstrate  their  ability  to  work 
effectively  with  State  judicial  educators. 

The  Institute  is  currently  funding  the 
following  judicial  education  technical 
assistance  projects:  the  Judicial 
Education  Reference  Information  and 
Technology  Transfer  Project  (JERITT), 
which  collects  and  disseminates 
information  (as  well  as  providing 
technical  assistance)  on  continuing 
education  programs  for  judges  and  court 
personnel;  the  Judicial  Education/Adult 
Education  Project  (JEAEP),  which 
provides  expert  assistance  on  the 
application  of  adult  and  continuing 
education  theory  and  practices  to  court 
education  programs:  the  Leadership 
Institute  in  Judicial  Education,  which 
offers  an  annual  training  program  and 
follow-up  assistance  to  State  judicial 
education  leadership  teams  to  help 
them  develop  improved  approaches  to 
court  education;  and  NASJE  NEWS,  a 
newsletter  of  the  National  Association 
of  State  Judicial  Educators, 

iv.  Conferences.  This  category 
includes  support  for  regional  or  national 
conferences  on  topics  of  major  concern 
to  the  State  judiciary  and  court 
personnel.  Applicants  are  encouraged  to 
consider  the  use  of  videoconference  and 
other  technologies  to  increase 
participation  and  limit  travel  expenses 
in  planning  and  presenting  conferences. 
Applicants  also  are  reminded  that 
conference  sites  should  be  accessible  to 
persons  with  disabilities  in  accordance 
with  the  Americans  With  Disabilities 
Act.  In  planning  a  conference, 
applicants  should  provide  for  a  written, 
video,  or  other  product  that  would 
widely  disseminate  the  information, 
findings,  and  any  recommendations 
resulting  from  the  conference. 

The  Institute  is  particularly  interested 
in  supporting: 

(a)  National  Symposium  on 
Sentencing:  The  Judicial  Responsti  to 
Crime,  to  enable  State  and  Federal 
judges,  legislators,  prosecutors,  defense 
counsel,  corrections  officials,  legal 
academics,  social  science  researchers, 
media  representatives,  and  members  of 
the  public  to: 
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•  Evaluate  what  is  knovm  about  the 
impact  of  current  sentencing  practices 
on  adult  offenders,  juvenile  offenders 
tried  as  adults,  and  juvenile  offenders, 
the  criminal  and  juvenile  justice 
systems,  and  the  public's  perception  of 
justice; 

•  Explore  how  changes  in  sentencing 
legislation  and  judicial  practices  might 
better  accomplish  the  goals  of 
sentencing; 

•  Identify  changes  in  procedure,  new 
sources  of  information  or  education,  and 
other  innovations  that  might  better 
assure  that  a  sentence  serves  the  judge's 
intended  sentencing  goal{s)  in  a 
particular  case;  and 

•  Recommend  specific  changes  in 
law,  policy,  and  procedure  that  would 
help  courts  better  accomplish  the  goals 
of  sentencing  and  improve  the  public's 
confidence  in  the  justice  system. 

Among  the  topics  which  could  be 
addressed  at  the  Symposium  would  be: 
the  impact  that  Federal  and  State 
sentencing  guidelines,  mandatory 
minimums,  and  other  determinate 
sentencing  approaches  have  had  on  the 
courts  and  other  components  of  the 
criminal  justice  system,  the  public,  and 
offenders;  whether  these  approaches 
have  fulfilled  their  envisioned  purposes; 
whether  sentencing  innovations  (e.g., 
giving  judges  greater  access  to 
information  about  the  offender,  the 
victim,  and  available  sentencing 
options;  changed  plea  bargaining 
practices;  and  greater  use  of 
intermediate  sanctions)  might  better 
assure  just  and  effective  sentencing;  and 
whether  current  sentencing  legislation, 
processes,  and  decisions  adequately 
reflect  the  public's  expectations  of 
justice. 

(b)  National  SyTnposium  on  Reducing 
Litigation  Delay.  The  Institute  has 
supported  over  20  projects  examining 
methods  for  improving  caseflow  in 
various  types  and  levels  of  courts,  or 
training  judges  and  court  managers  on 
pretrial  and  trial  management.  The 
Institute  is  interested  in  supporting  a 
symposium  that  would  bring  together 
litigation  delay  researchers,  technical 
assistance  providers,  trial  and  appellate 
court  judges  and  managers  both  from 
courts  that  have  not  successfully 
implemented  programs  for  improving 
caseflow  and  reducing  the  time  to 
disposition  as  well  as  those  that  have, 
State  court  administrators,  attorneys, 
scholars,  and  others  to  synthesize  and 
share  the  information  resulting  from  the 
projects  funded  by  the  Institute  and 
others;  determine  the  approaches  to 
pretrial,  trial,  and  individual  docket 
management  that  appear  to  be  most 
effective  and  the  best  methods  for 
implementing  them;  identify  th« 


programs  that  may  be  needed  to  assist 
courts  in  further  reducing  litigation 
delay;  define  and  prioritize  the  topics 
for  further  research  on  improving 
caseflow  management;  and  encourage 
and  assist  courts  that  are  experiencing 
litigation  delay  to  undertake  measures 
to  ensure  the  prompt  and  fair 
disposition  of  cases. 

v.  Scholarships  for  Judges  and  Court 
Personnel.  The  Institute  is  reserving  up 
to  $250,000  (in  addition  to  any 
scholarship  funds  remaining  from  Fiscal 
Year  1994)  to  support  a  scholarship 
program  for  State  court  judges  and  coiirl 
managers. 

(a)  Program  Description/Scholarship 
Amounts.  The  purposes  of  the  Institute 
scholarship  program  are  to:  enhance  the 
knowledge,  skills,  and  abilities  of  judges 
and  court  managers;  enable  State  court 
judges  and  court  managers  to  attend  ouf- 
of- State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarsnips  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States.  The 
annual  or  midyear  meeting  of  a  State  or 
national  organization  of  which  the 
applicant  is  a  member  does  not  qualify 
as  an  out-of-State  educational  program 
for  scholarship  purposes,  even  thout^h  it 
may  include  workshops  or  other 
training  sessions. 

A  scnolarship  may  cover  the  cost  ot 
tuition  and  travel  up  to  a  maximum 
total  of  $1,500  per  scholarship. 
(Transportation  expenses  include 
roundtrip  coach  airfare  or  train  fare,  or 
up  to$.25/miIe  if  the  recipient  drives  to 
the«ite  of  the  program.)  Funds  to  pay 
tuition  and  transportation  expenses  ki 
excess  of  $1,500,  and  other  costs  of 
attending  the  program  such  as  lodginjj. 
meals,  materials,  and  local 
transportation  (including  rental  cars)  at 
the  site  of  the  education  program,  must 
be  obtained  from  other  sources  or  be 
borne  by  the  scholarship  recipient. 

Scholarship  recipients  are  encouraged 
to  check  with  their  tax  advisor  to 
determine  whether  the  scholarship 
constitutes  taxable  income  under 
Federal  and  State  law. 

(b)  Eligibility  Requirements.  Beu-nse 
of  the  limited  amount  of  funds 
available,  scholarships  are  limited  to 
full-time  judges  of  State  or  local  tri,,! 
and  appellate  courts,  to  full-time 
professional.  State  or  local  court 
personnel  with  manaj;emenl 
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responsibilities,  and  to  supervisory  and 
management  probation  personnel  in 
judicial  branch  probation  ofTices.  Senior 
judges,  part-tinie  judges,  quasi-judicial 
hearing  ofHcers,  State  administrative 
law  judges.  staiT attorneys,  law  clerks, 
line  staff,  law  enforcement  officers  and 
other  executive  branch  personnel  will 
not  be  eligible  to  receive  a  scholarship. 

(c)  Application  Procedures,  judges 
and  court  managers  interested  in 

.  receiving  a  scholarship  must  submit  the 
Institute's  Judicial  Education 
Scholarship  Application  Form  (Form 
Si,  see  Appendix  HI).  Applications 
must  be  submitted  by: 

November  1, 1994,  for  programs 

b^inning  between  February  1. 1995 

and  April  30. 1995; 
February  1. 1995,  for  programs 

beginning  between  May  1  and  July  31. 

1995; 
May  1, 1995,  for  programs  beginning 

between  August  1.  and  October  31, 

1995; and 
August  1, 1995,  for  programs  beginning 

between  November  1, 1995  and 

January  31, 1996. 

No  exceptions  or  extensions  will  be 
granted. 

(d)  Concurrence  Requirement.  All 
scholarship  applicants  must  obtain  the 
i\Titten  concurrence  of  the  Chief  Justice 
of  his  or  her  State's  Supreme  Court  (or 
the  Chief  Justice's  designee)  on  the 
Institute's  Judicial  Education 
Scholarship  Concurrence  (Form  32,  see 
Appendix  III).  Court  managers,  other 
than  elected  clerks  of  court,  also  should 
submit  a  letter  of  support  from  their 
supervisor.  The  Concurrence  (Form  32) 
may  accompany  the  application  or  be 
sent  separately.  However,  the  original 
signed  Concurrence  form  must  be 
received  by  the  Institute  within  one 
week  after  the  appropriate  application 
mailing  deadline  (ie.  by  November  8, 
1994.  or  February  8.  May  8.  or  August 
8.  1995).  No  application  will  be 
reviewed  if  a  signed  Concurrence  has^ 
not  been  received  by  the  required  date. 

(e)  Review  Procedures/Selection 
Criteria.  The  Board  of  Dirertors  has 
delegated  the  authority  to  approve  or 
deny  scholarships  to  its  judicial 
Education  Committee.  The  Institute 
intends  to  notify  each  applicant  whose 
scholarship  has  been  approved  within 
60  days  after  the  relevant  application 
deadline.  In  orderto  assure  the 
availability  of  scholarship  funds 
throughout  the  year,  the  Committee  will 
limit  the  amount  of  the  scholarship 
support  awarded  in  any  quarter  to  no 
more  than  $62,500  (in  addition  to 
.scholarship  funds  that  may  not  have 
been  awarded  in  previous  quarters). 


The  factors  that  the  Institute  will 
consider  in  selecting  scholarship 
recipients  are: 

•  Tfce  applicant's  need  for  training  in 
the  particular  course  subject  and  how 
the  applicant  would  apply  the 
information/skills  gained; 

•  The  benefits  to  the  applicant's  court 
or  the  State's  court  system  that  would  be 
derived  from  the  applicant's 
participation  in  the  specific  educational 
prograrn,  including  a  description  of 
current  legal,  procedural,  administrative 
or  other  problems  affecting  the  State's 
courts,  related  to  topics  to  be  addressed 
at  the  educational  program  (in  addition 
to  submission  of  a  signed  Form  S2); 

•  The  absence  of  educational 
programs  in  the  applicant's  State 
addresBing  the  particular  topic; 

•  How  the  applicant  will  disseminate 
the  knowledge  gained  (e.g.,  by 
developing/teaching  a  course  or 
providing  in-service  training  for  judges 
or  court  personnel  at  the  State  or  local 
level); 

•  Toe  length  of  time  that  the 
applicant  intends  to  serve  as  a  judge  or 
court  manager,  assuming  reelection  or 
reappointment,  where  applicable; 

•  The  Likelihood  that  the  applicant 
would  be  able  to  attend  the  program 
without  a  scholarship: 

•  The  unavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program; 

•  The  quality  of  the  educational 
program  to  be  attended  as  demonstrated 
by  the  sponsoring  organization's 
experience  in  judicial  education, 
evaluations  by  participants  or  other 
professionals  in  the  field,  or  prior  SJI 
support  for  this  or  other  programs 
.sponsored  by  the  organization; 

•  Geographic  balance; 

•  The  balance  of  scholarships  among 
types  of  applicants  and  courts; 

•  The  balance  of  scholarships  among 
educational  programs;  and 

•  The  level  of  appropriations 
available  to  the  histitute  in  the  current 
year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

( 0  Responsibilities  of  Scholarship 
Rfcipients.  In  order  to  receive  the  funds 
authorized  by  a  scholarship  award. 
recipiejTts  must  submit  Scholarship 
Payment  Voucher  (Form  S3)  together 
with  a  tuition  statement  from  the 
program  sponsor,  and  a  transportation 
fare  receipt  (or  statement  of  the  driving 
mileage  to  and  from  the  recipient's    '  - 
home  to  the  site  of  the  educational 
program).  Recipients  also  must  submit 
to  the  Institute  a  certificate -of 
attendance  at  the  program  and  an 
evaluation  of  the  educational  program 
thi-y  attended.  A  copy  of  the  evaluation 
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also  must  be  .sent  to  the  Chief  Justice  of 
their  State. 

A  State  or  a  local  jurisdiction  may 
impose  additional  requirements  on 
scholarship  recipients  that  are 
consistent  with  SJI's  criteria  and 
requirements,  e.g.,  a  requirement  to 
serve  as  faculty  on  the  subject  at  a  State- 
or  locally-sponsored  judicial  education 
program. 

c.  Dispute  Resolution  and  the  Courts. 
This  category  includes  research, 
evaluation,  and  demonstration  projects 
addressing  the  findings  and 
recommendations  developed  at  the 
National  Symposium  on  Court- 
Connected  Dispute  Resoluticm  Research, 
conducted  in  Orlando  in  October  1993. 
The  Institute  is  interested  in  projects 
that  enhance  the  courts'  ability  to 
compare  findings  among  research 
studies;  address  the  nature  and 
operation  of  ADR  programs  within  the 
context  of  the  court  system  as  a  whole; 
compare  dispute  resolution  processes  to 
attorney  settlement  as  well  as  trial;  and 
promote  the  ability  of  the  courts  to 
move  toward  on-going  self-evaluation  of 
court-connected  dispute  resolution 
programs.  Among  the  topics  of  greatest 
interest  are: 

i.  The  Structure  of  Court-Connected 
Dispute  Resolution  Programs  including 
such  issues  as  the  appropriate  timing  for 
referrals  to  dispute  resolution  services 
and  the  effects  implementing  such 
referrals  at  various  stages  during 
litigation;  the  effect  of  different  referral 
methods  including  any  differences  in 
outcome  between  voluntary  and 
mandatory  referrals;  cultural  issues, 
including  the  nature  of  cultural  conflict 
and  its  effect  on  outcomes;  and 
approaches  that  provide  rural  courts 
and  other  under-served  areas  with 
adequate  court-connected  dispute 
resolution  services. 

ii.  The  Selection,  Qualifications  and 
Training  of  Court-Connected  Neutrals 
including  what  selection  procedures  are 
most  effective;  what  standards  should 
be  u.sed  to  qualify  a  neutral;  what 
constitutes  effective  dispute  resolution 
training;  on  what  basis  and  when  people 
should  be  eliminated  from  the  training 
process;  how  courts  can  maintain  and 
improve  neutrals'  skills;  and  how 
ineffective  neutrals  should  be  removed 
from  the  pool. 

-iii.  Innovative  uses  of  court-connected 
dispute  resolution  for  resolving  complex 
cases  including  land-use  litigation. 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support 
evaluation  of  the  use  of  mediation  in 
civil,  domestic  relations,  juvenile, 
medical  malpractice,  appellate,  and 
minor  criminal  cases.  SJI  grants  also 
have  supported  assessments  of  the 
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impact  of  early  neutral  evaluation  of 
motor  vehicle  cases,  the  impact  of 
private  judging  on  State  courts,  multi- 
door  courthouse  programs,  arbitration  of 
civil  cases,  and  civil  settlement 
programs.  In  addition,  SJI  has  supported 
the  creation  of  a  consumer  guide  to 
choosing  a  mediator;  the  development 
of  training  programs  for  judges;  and 
technical  assistance  on  implementation 
of  multi-door  courthouse  programs, 
developing  standards  for  court-annexed 
mediation  programs,  examination  of  the 
applicability  of  various  dispute 
resolution  procedures  to  different 
cultural  groups,  and  creation  of  a 
national  database  of  court-connected 
dispute  resolution  programs. 

Applicants  should  be  avtrare  that  the 
Institute  will  not  provide  operational 
support  for  on-going  ADR  programs. 
Courts  also  should  be  advised  that  it  is 
preferable  for  the  applicant  to  support 
operational  costs  of  a  new  program, 
with  Institute  funds  targeted  to  support 
related  technical  assistance,  training, 
and  evaluation  needs. 

d.  Planning  and  Managing  the  Future 
of  the  Courts.  The  Institute  is  interested 
in  supporting  activities  that  would 
enable  courts  to  implement  and  evaluate 
long-range  strategic  planning  processes 
and  complementary  innovative 
management  approaches  in  their  own 
jurisdictions. 

The  types  of  projects  that  fall  within 
this  category  are: 

•  Development,  implementation, 
institutionalization,  and  evaluation  of 
long-range  planning  approaches  in 
individual  States  and  local  jurisdictions, 
e.g.,  the  development  or  inclusion  of 
strategic  planning  techniques, 
environmental  scanning,  trends 
analysis,  benchmarking,  and  other 
comprehensive  long-range,  strategic 
planning  methods  as  components  of 
courts'  current  planning  processes  or  as 
part  of  the  initiation  of  such  a  process; 

•  Adaptation,  implementation  and 
evaluation  of  innovative  management 
approaches,  such  as  total  quality 
management,  designed  to  complement, 
enhance  or  support  use  of  a  long-range 
.strategic  planning  process.  This 
includes  the  development  and  testing  of 
performance  standards  and  Other 
techniques  to  enable  trial  and  appellate 
court  officials  to  conduct  user 
evaluations  of  the  quahty  of  court 
services  and  tojneasure  public,  internal, 
and  supplier  satisfaction  as  a  means  to 
improve  court  performance.  Al.-^o 
included  is  the  planning, 
implementation,  and  evaluation  of 
innovative  delay  and  cost  reduction 
programs  including  assessments  of  the 
advantages  and  disadvantages  of 
privatizing  court  activities; 


•  Development,  implementation,  and 
evaluation  of  mechanisms  for  linking 
assessments  of  effectiveness  such  as  the 
Trial  Court  Performance  Standards  to 
fiscal  planning  and  budgeting,  including 
service  efforts  and  accomplishments 
approaches  (SEA),  performance  audits, 
and  performance  budgeting; 

•  Development,  presentation  and 
evaluation  of  training  necessary  to 
enable  judges  and  court  staff  to 
participate  productively  in  the 
implementation  or  institutionalization 
of  the  planning  process  and/or  related 
innovative  management  approaches, 
including  training  to  enhance  the  ability 
of  courts  to  develop  effective  plans  for 
coping  with  natural  other  di.sasters. 

The  Institute  has  supported  futures 
commissions  in  seven  States.  Because 
the  Board  of  Directors  believes  that  a 
sufficient  variety  of  commission  models 
now  exists,  the  Institute  will  not 
support  the  development  or 
implementation  of  any  State  futures 
commissions  in  FY  1995. 

The  Institute  also  has  supported 
planning,  futures,  and  innovative 
management  projects  including: 
national  and  Statewide  "future  and  the 
courts  "  conferences  and  training; 
development  of  curricula,  guidebooks 
and  a  video  on  visioning.  and  a  long- 
range  planning  guide  for  trial  courts;  the 
provision  of  technical  assistance  to 
courts  conducting  futures  and  long- 
range  planning  activities,  including 
development  of  a  court  futures  network 
on  Internet;  a  test  of  the  feasibility  of 
implementing  the  Trial  Court 
Performance  Standards  in  four  Slates: 
the  development  of  .Appellate  Court 
Performance  Standards;  the  application 
of  total  quality  management  principles 
to  court  operations,  and  the 
development  of  TQM  guidebook  for  trial 
courts;  and  the  development  of  service 
efforts  and  accomplishments  (SEA) 
measures  for  municipal  courts. 

e.  Children  and  Families  in  Court. 
This  category  includes  education, 
evaluation,  technical  assistance,  and 
research  projects  to  identify  and  inform 
judges  of  appropriate  and  effedive 
approaches  for: 

•  Adjudicating  child  custody 
litigation  in  which  family  violence  may 
be  involved; 

•  Determining  and  addressing  the 
service  needs  of  children  exposed  to 
family  violence  including  the  short-  and 
long-term  effects  on  children  of 
exposure  to  family  violence  and  the 
methods  for  mitigating  those  effects 
when  issuing  protection,  custody, 
visitation,  or  other  orders; 

•  Adjudicating  and  monitoring  child 
abuse  and  neglect  litigation  and 
reconciling  the  need  to  protect  the  child 


with  the  requirement  to  make 
reasonable  efforts  to  maintain  or  reunite 
the  family; 

•  Adjudicating  and  developing 
dispositions  for  cases  involving  elder 
abuse; 

•  Determining  when  it  may  be 
appropriate  to  refer  a  case  involving 
family  violence  for  mediation,  and  what 
procedures  and  safeguards  should  be 
employed; 

•  Coordinating  multiple  cases 
involving  members  of  the  same  family, 
and  obtaining  and  appropriately  using 
social  and  psychological  information 
gathered  in  one  case  involving  a  family 
member  in  a  case  involving  another 
family  member;  and 

•  Handling  the  criminal  and  civil 
aspects  of  interstate  and  international 
parental  child  abductions. 

In  previous  funding  cycles,  the 
Institute  supported  a  national  and  a 
State  symposium  on  courts,  children, 
and  the  family;  a  national  symposium 
on  enhancing  coordination  of  cases 
involving  the  same  family  that  are  being 
heard  in  different  courts;  development 
and  evaluation  of  a  curriculum 
addressing  the  adjudication  of 
allegations  of  child  sexual  abuse  when 
custody  is  in  dispute;  and  the 
development  and  testing  of  curricula  to 
enhance  judges'  understanding  of  the 
dynamics  of  family  violence  and  guide 
them  in  adjudication  family  violence 
cases  and  custody  cases  in  which 
spousal  abuse  is  involved.  In  addition, 
the  Institute  has  supported  studies  of 
the  appropriate  use  of  mediation  in 
child  abuse  cases  and  in  divorce, 
custody,  and  visitation  cases  involving; 
family  violence;  development  of  a  vidw 
and  other  materials  for  parties  and 
children  awaiting  a  court  hearing  in 
domestic  relations  cases  involving 
family  violence;  a  benchbook  for  judj;t.s 
on  child  abuse  and  neglect  caws 
stemming  from  parental  substance 
abuse;  curricula  to  fairly  adjudicate 
child  abuse  and  neglect  cases;  an 
examination  of  the  effectiveness  of 
probation  as  a  sanction  for  child  sexual 
abuse  offenders;  and  the  development  of 
guidelines  for  courts  in  handling  eldtr 
abuse  cases. 

f.  Application  of  Technology:  This 
categorj'  includes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels. 

The  Institute  seeks  to  support  local 
experiments  with  promising  but 
untested  applications  of  techno!og>  in 
the  courts  that  include  a  structured 
evaluation  of  the  impact  of  the 
technology  in  terms  of  costs,  benefits. 
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and  staff  workload.  In  this  context, 
"untested"  refers  to  novel  applications 
of  technology  developed  for  the  private 
sector  and  other  Helds  that  have  not 
previously  been  applied  to  the  courts. 

The  Institute  is  particularly  interested 
in  supporting  efforts  to  determine  what 
benefits  and  problems  may  occur  as  a 
result  of  courts  entering  the 
"information  superhighway,"  including 
projects  to  establish  standards  for 
judicial  electronic  data  interchange 
(EDI);  local.  Statewide,  and/or  interstate 
demonstrations  of  the  courts'  use  of  EDI 
(i.e.,  the  exchange  of  documents  or  data 
in  a  computerized  format  that  enables 
courts  to  process  or  perform  work 
electronically  on  the  documents 
received)  beyond  simple  image  transfer 
(facsimile  or  computer-imaging);  and 
demonstrations  and  evaluations  of 
innovative  judicial/court  uses  of 
electronic  communications  networks 
including  those  required  to  meet  the 
reporting  mandates  contained  in  recent 
Federal  legislation  such  as  the  Brady 
Act  and  the  National  Child  Protection 
Act.  In  addition,  the  Institute  is 
interested  in  demonstrations  and 
evaluation  of  the  effective  use  of 
management  information  systems  to 
monitor,  assess,  and  predict  evolving 
court  needs;  and  evaluations  of 
innovative  technologies  highlighted  at 
the  Fourth  National  Conference  on 
Court  Technology  held  in  Nashville  in 
October  1994. 

Ordinarily,  the  Institute  will  not 
provide  support  for  the  purchase  of 
equipment  or  software  in  order  to 
implement  a  technology  that  has  been 
thoroughly  tested  in  other  jurisdictions 
such  as  the  establishment  of  videolinks 
between  courts  and  jails,  the  use  of 
optical  imaging  for  recordkeeping,  and 
the  creation  of  an  automated 
management  information  system.  (See 
section  XI.H.2.b.  regarding  other  limits 
on  the  use  of  grant  funds  to  purchase 
equipment  and  software.) 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support: 

Demonstration  and  evaluation  of 
communications  technology,  e.g.: 
interactive  computerized  information 
systems  to  assist  pro  se  litigants;  the  use 
of  FAX  technology  by  courts;  a  multi- 
user "system  for  judicial  interchange" 
designed  to  link  disparate  automated 
information  systems  and  share  court 
information  among  judicial  system 
offices  throughout  a  State  without 
replacement  of  the  various  hardware 
and  software  environments  which 
support  individual  courts;  a  compu- 
terized voice  information  system 
permitting  parties  to  access  by 
telephone  information  pertaining  to 
their  cases;  an  automated  public 


information  directory  of  courthouse 
facilities  and  services;  an  automated 
appellate  court  bulletin  board;  and  a 
computer-integrated  courtroom  that 
provides  full  access  to  the  judicial 
system  for  hearing-impaired  jurors, 
witnesses,  crime  victims,  litigants, 
attorneys,  and  judges. 

Demonstration  and  evaluation  of 
records  techno-logy,  including:  the 
development  of  a  court  management 
information  display  system;  the 
integration  of  bar-coding  technology 
with  an  existing  automated  case 
management  system;  an  on-bench 
automated  system  for  generating  and 
processing  court  orders;  an  automated 
judicial  education  management  system; 
testing  of  a  document  management 
system  for  small  courts  that  uses 
imaging  technology,  and  of  automated 
telephone  docketing  for  circuit-riding 
judges;  and  evaluation  of  the  use  of 
automated  teller  machines  for  paying 
jurors;  and 

Court  technology  assistance  services, 
e.g.,  circulation  of  a  court  technology 
bulletin  designed  to  inform  judges  and 
court  managers  about  the  latest 
developments  in  court-related 
technologies;  creation  of  a  court 
technology  laboratory  to  provide  judges 
and  court  managers  with  the 
opportunity  to  test  automated  court- 
related  systems;  enhancement  of  a  data 
base  documenting  automated  systems 
currently  in  use  in  courts  across  the 
country;  establishment  of  a  technical 
information  service  to  respond  to 
specific  inquiries  concerning  court- 
related  technologies;  development  of 
court  automation  performance 
standards;  and  an  assessment  of 
programs  that  allow  public  access  to 
electronically  stored  court  information. 

Grants  also  provided  support  for 
national  court  technology  conferences; 
preparation  of  guidelines  on  privacy 
and  public  access  to  electronic  court 
information;  the  testing  of  a 
computerized  citizen  intake  and  referral 
ser\lce;  development  of  an  "analytic 
judicial  desktop  system"  to  assist  judges 
in  making  sentencing  decisions; 
implementation  and  evaluation  of  a 
Statewide  automated  integrated  case 
docketing  and  record-keeping  system;  a 
prototype  computerized  benchbook 
using  hypertext  technology;  and 
computer  simulation  models  to  assist 
State  courts  in  evaluating  potential 
strategies  for  improving  civil  caseflow. 

g.  Resolution  of  Current  Evidentiary 
Issuea.  This  category  includes 
educational  programs  and  other  projects 
to  aisist  judges  in  deciding  questions 
regarding: 


•  The  admissibility  of  new  forms  of 
demonstrative  evidence,  including 
computer  simulations!^ 

•  The  application  of  the  standards  set 
forth  in  Daubert  v.  Memll  Dow 
Pharmaceuticals,  Inc.  governing  the 
admissibility  of  scientific  and  technical 
evidence; 

•  The  admissibility  of  testimony 
based  on  recovered  memory,  and  the 
admissibility  of  expert  testimony  about 
memory  recovery; 

•  The  competence  of  children  to 
testify  in  criminal,  civil,  and  family 
cases; 

•  The  appropriate  use  of  expert 
testimony  regarding  the  impact  of 
gender-related  offenses  on  victims  and 
their  willingness  and  ability  to  testify, 
and  the  application  of  rape  shield  laws 
and  other  limits  on  the  introduction  of 
evidence  or  the  cross-examination  of 
witnesses; 

•  Determining  what  constitutes  clear 
and  convincing  evidence  of  a  person's 
wish  not  to  initiate  or  continue  life- 
sustaining  treatment,  including  the 
implications  of  the  Federal  Patient  Self- 
Determination  Act;  and 

•  Other  complex  evidentiary  issues. 
In  previous  funding  cycles,  the 

Institute  has  supported  the  development 
of  a  computer-assisted  training  program 
on  evidentiary  problems  for  juvenile 
and  family  court  judges;  training  on 
medical/legal  and  scientific  evidence 
issues;  regional  seminars  on  evidentiary 
questions;  and  development  of  protocols 
for  handling  child  victim  cases. 

h.  Substance  Abuse.  This  category 
includes  the  development  and 
evaluation  of  innovative  techniques  for 
courts  to  handle  the  increasing  volume 
of  substance  abuse-related  criminal, 
civil,  juvenile  and  domestic  relations 
cases  fairly  and  expeditiously;  and  the 
planning  aiid  presentation  of  seminars 
or  other  educational  forums  for  judges, 
probation  officers,  caseworkers,  and 
other  court  personnel  to  examine  court- 
related  issues  concerning  alcohol  and 
other  drug  abuse  and  develop  specific 
plans  for  how  individual  courts  can 
respond  effectively  to  the  impact  of 
substance  abuse-related  cases  on  their 
ability  to  manage  their  overall  caseloads 
fairly  and  efficiently. 

The  Institute  is  particularly  interested 
in  funding  innovative  projects  which 
evaluate  the  applicability  of  court- 
enforced  treatment  programs  to 
substance  abuse-related  cases  involving 
juveniles  and  cases  requiring  treatment 
senices  in  addition  to  substance  abuse 
treatment  (e.g..  spousal  abuse,  child 
abuse,  or  mental  health  cases);  establish 
coordinated  efforts  between  local  courts 
and  treatment  providers  for  the  effective 
disposition  of  cases  involving  substance 


abuse;  or  evaluate  the  effectiveness  of 
various  court  responses  to  treating 
substance  abuse.  Proposals  should 
demonstrate  a  direct  impact  on  the 
ability  of  State  courts  to  handle  cases 
involving  substance  abuse  fairly  and 
effectively. 

The  Institute  will  not  fund  projects 
focused  on  developing  additional 
assessment  tools,  establishing  court- 
enforced  treatment  programs  for  adult 
substance  abusers,  or  providing  support 
for  basic  court  or  treatment  services. 

The  Institute  is  currently  supporting 
the  presentation  of  a  National 
Symposium  on  the  Imj-Iementation  and 
Operation  of  Court -Enforced  Drug 
Treatment  Programs.  In  previous 
funding  cycles,  the  Institute  has 
sponsored  a  National  Conference  on 
Substance  Abuse  and  the  Courts,  and 
State  effo-is  to  implement  the  plans 
developed  at  that  Conference.  It  has  also 
supported  projects  to  evaluate  court- 
enforced  treatment  programs  initiated 
by  the  Dade  County,  Florida.  Pulaski 
County.  Arkansas,  and  New  York  City 
courts,  and  the  effectiveness  of  other 
court -based  alcohol  and  drug 
assessment  programs;  replicate  the  Dade 
County  program  in  non-urban  sites; 
assess  the  impact  of  legislation  and 
court  decisions  dealing  with  drug- 
affected  infants,  and  strategies  for 
coping  with  increasing  caseload 
pressures;  develop  a  tenc^book  to  assist 
judges  in  child  abuse  and  neglect  cases 
involving  parental  substance  abuse:  test 
the  use  of  a  dual  diagnostic  treatment 
model  for  domestic  violence  cases  in 
which  substance  abuse  was  a  factor;  and 
present  local  and  regional  educational 
programs  for  judges  and  other  court 
personnel  on  substance  abuse  and  its 
treatment. 

The  Institute  and  the  Bureau  of  Justice 
Assistance  (BJA)  also  are  .supporting  two 
technical  assistance  projects:  one  bv  the 
National  Center  for  State  Courts  to  a.ssist 
courts  in  implementing  the  plans 
developed  at  the  National  ConferentvC; 
and  the  other  by  the  American 
University  Court  Technical  Assistanj.e 
Project  to  identify  successful  dnig  case 
management  strategies,  conduct 
seminars  on  drug  case  management,  and 
develop  a  guidebook  for  implementing 
drug  case  processing  initiatives.  Fn 
addition,  the  Institute  and  the 
Department  of  Health  and  Human 
Services"  Center  forSubstance  Abuse 
Treatment  (CSAT)  have  entered  into 
inter-agency  agreement  to  condurt 
regional  training  programs  for  State 
judges  and  legislators  on  substance 
abu.se  treatment. 

i.  Eliminating  Race  and  Ethnic  Bias  in 
thf^  Courts.  This  category  includes  State 
and  lor^l  court  projects  to  implement 
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the  action  plans  and  strategies 
developed  by  the  teams  that 
participated  in  the  Institute-supported 
National  Conference  on  Eliminating 
Race  and  Ethnic  Bias  in  the  Courts,  to 
be  held  in  Albuquerque,  New  Mexico  in 
March,  1995.  and  projects  designed  to 
as.sist  teams  in  implementing  their 
plans. 

A  special  accelerated  cycle  has  been 
established  for  considering  such 
projects.  In  order  to  be  considered 
during  the  special  cycle,  concept  papers 
proposing  implementation  projects  must 
be  mailed  by  October  6. 1995.  They  will 
be  considered  by  the  Institute's  Board  of 
Direc-tors  at  its  meeting  in  November, 
1995.  Applications  based  on  those 
concept  pape.rs  will  be  considered  by 
the  Board  at  its  meeting  in  March,  1996. 

j.  Assessing  the  Impact  of  Health 
Care-Related  Issues  on  the  State  Courts. 
This  category  includes  projw  ts  to 
develop  educational  curricula  and  other 
materials  to  assist  judges  in: 

•  Determining  and  preparing 
approaches  for  dealing  with  the  impact 
on  the  State  Courts  of  proposed  or 
enacted  changes  in  the  State  and 
Federal  health  care  systems,  including 
the  anticipated  increase  in  the  number 
of  disputes  regarding  the  scope  ar.d 
nature  of  insurance  coverage; 

•  Understanding  and  responding  to 
the  scientific,  legal  and  ethical  issues 
raised  by  the  continuing  advances  in  the 
application  of  biotechnology  to  health 
care,  including  the  use  of  gene  therapy 
and  genetic  testing;  and 

•  Using  effective  innovative  remedies 
in  long-term  environmental  and  toxic 
substance  exposure  ca.ses  such  as 
medical  surveillance  orders. 

In  previous  funding  cycles,  the 
Institute  has  .supported  prcjetts  to: 
develop  guidelines  for  judges  in  cases 
regarding  the  withdrawal  of  life- 
sustaining  treatment;  prepare 
henclilK>oks.  handbooks,  videotape's, 
and  training  materials  on  guardianship, 
the  Americans  with  Disabilities  Ac  t.  and 
AIDS;  conduct  a  .series  of  h(»nlth 
scient  e-law  workshops  for  judges  and 
judicial  educators;  and  develop  a 
deskbook  for  judges  on  medii.al-legal 
issues  arising  in  juvenile  and  f.imilv 
f:a,ses. 

k.  Improving  the  Courts'  Response  to 
Gender-Related  Crimes  of  Violence. 
This  category  includes  (he  development, 
tusling.  presentation,  and  dissemination 
of  education  programs  fur  judges  and 
(;ourt  personnel  on; 

•  The  nature  and  incidence  of 
stalking  and  gender-related  Crimes  of 
violence  (e.g.,  rape,  sexual  as.sault. 
partner  abuse),  and  their  impac  t  on  the 
victim  and  society; 


•  Sentencing  decision-making  in 
cases  involving  gender-related  crimes  of 
violence; 

•  The  use  of  self-defense  and 
provocation  defenses  by  alleged  victims 
of  gender-related  violence  accused  of 
assaulting  or  killing  their  alleged 
abusers;  and 

•  The  effective  use  and  enforcement 
of  protective  orders  and  the 
implications  of  mutual  orders  of 
protection. 

In  previous  funding  cycles,  the 
Institute  supported  a  national 
conference  on  family  violence  and  the- 
courts,  and  follow-up  conferences  in 
several  States;  development  of  a 
comprehensive  curriculum  on  handling 
stranger  and  non-stranger  rape  and 
sexual  assault  cases;  evaluation  of  the 
effectiveness  of  court-ordered  treatment 
for  family  violence  offenders:  a 
demonstration  of  ways  to  improve  court 
processing  of  injunctions  for  protec;tion 
and  a  study  of  ways  to  improve  the 
effectiveness  of  civil  protection  orders 
for  family  violence  victims:  an 
examination  of  state-of-the-art  court 
practices  for  handling  family  violence 
ca.ses  and  of  ways  to  improve  access  to 
rural  courts  for  victims  of  familv 
violence:  and  a  manual  for  judges  on  the 
use?  of  expert  testimony  regarding  the 
baftr^^d  uoman  syndrome. 

1.  The  Relationship  Between  State  and 
Federal  Courts.  This  category  includes 
educnton.  research,  demonstration,  and 
evaki  ition  projects  designed  to  facilitate 
aj'prpprj.^te  and  effective 
cori;r';nication,  cooperation,  and 
coorfitnation  between  State  and  Federal 
coi:n  >  The  Institute  is  particularly 
intr-' sfed  in  innovative  education. 
eva't].';l:on.  demonstration,  technical 
nssis"  iiu  e  and  research  projecis  that; 

i.  B\il\d  upon  the  findings  and 
an  oiniiun'intions  gained  at  the 
In-niuiie-supported  National  Conference 
on  ilic  .^!.^n.i^ement  of  Ma.ss  Tort  Cases 
to  ht  '  »ai  in  Cincinnati  on  November 
in-i  ',   i'i<i4  ronc:ept  papers  proposing 
prui. ; '-  ci(ii!r«'ssing  ihese  issues  must  be 
moiled  i>\  M  in  h  in.  1995.  Concept 
p.TpiTs  following  up  on  the  Mass  Tort 
Conl- Ti!'](:e  wili  l>i>  re\  icwed  by  the 
Boii.'d  of  Direc:tors  at  its  April  i995 
m«H'ti:ip.  (A  summan,'  of  the 
rt'C(MV.n-,f  :uiations  and  findings  from  the 
I  onttT'  ;ue  will  be  published  in  SJI 
NEWS  in  December.  1994.) 

ii.  Dcnelop  and  test  curricoila  and 
olInT  educational  materials  to: 

•  i'-rhnni  e  the  operation  of  State- 
Fed<  i.ii  judicial  Counc;ils; 

•  ni.istrate  effective  methods  beuig 
used  at  the  trial  court.  State  and  Circuit 
lev  c; I  ^  to  coordinate  cases  and 
adniinistrative  activities;  and 
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•  Conduct  regional  conferences 
replicating  the  October,  1992  National 
Conference  on  State/Federal  Judicial 
Relationships. 

iii.  Develop  and  test  new  approaches 
to: 

•  Improve  the  fairness  and  pace  of 
capital  litigation  by  assigning  special 
capital  htigation  law  clerks  to  assist  trial 

'judges  hearing  cases  involving  crimes 
punishable  by  death: 

•  Otherwise  handle  capital  habeas 
corpus  cases  fairly  and  efficiently; 

•  Coordinate  related  State  and 
Federal  criminal  cases; 

•  Coordinate  cases  that  may  be 
brought  under  the  pending  Violence 
Against  Women  Act; 

•  Exchange  information  and 
coordinating  calendars  among  State  and 
Federal  courts;  and 

•  Share  jury  pools,  alternative  dispute 
resolution  programs,  and  court  services. 

In  previous  funding  cycles,  the 
Institute  has  supported  national  and 
regional  conferences  on  State-Federal 
judicial  relationships  and  the  Chief 
Justices'  Special  Committee  of  State 
Judges  on  Asbestos  Litigation.  In 
addition,  the  Institute  has  supported 
projects  developing  judicial  impact 
statement  procedures  for  national 
legislation  affecting  State  courts,  and 
projects  examining  methods  of  State  and 
Federal  court  cooperation;  procedures 
for  facilitating  certification  of  questions 
of  law;  the  impact  on  the  State  courts  of 
diversity  cases  and  cases  brought  under 
section  1983;  the  procedures  used  in 
Federal  habeas  corpus  review  of  State 
court  criminal  cases;  the  factors  that 
motivate  litigants  to  select  Federal  or 
State  courts;  and  the  mechanisms  for 
transferring  cases  between  Federal  and 
State  courts,  as  well  as  the  methods  for 
effectively  consolidating,  deciding,  and 
managing  complex  litigation.  The 
Institute  has  also  supported  a 
clearinghouse  of  information  on  State 
constitutional  law  decisions, 
educational  programs  for  State  judges 
on  coordination  of  Federal  bankruptcy 
cases  with  State  litigation,  and  a 
seminar  examining  the  implications  of 
the  "Federalization"  of  crime. 

C.  Single  Jurisdiction  Projects 

The  Board  will  consider  supporting  a 
limited  number  of  projects  submitted  by 
State  or  local  courts  that  address  the 
needs  of  only  the  applicant  State  or 
local  jurisdiction.  It  has  established  two 
categories  of  Single  Jurisdiction 
Projects: 

1.  Programs  Addressing  a  Critical  Need 
of  a  Single  State  or  Local  Jurisdiction 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $600,000  to 


support  projects  submitted  by  State  or 
local  courts  that  address  the  needs  of 
only  the  applicant  State  or  local 
jurisdiction.  A  project  under  this  section 
may  address  any  of  the  topics  included 
in  the  Special  Interest  Categories  or 
Statutory  Program  Areas,  and  may,  but 
need  not,  seek  to  implement  the 
findings  and  recommendations  of 
Institute  supported  research,  evaluation, 
or  deiTjonstration  programs.  Concept 
papers  for  single  jurisdiction  projects 
may  b«  submitted  by  a  State  court 
system,  an  appellate  court,  or  a  limited 
or  general  jurisdiction  trial  court.  All 
award$  under  this  category  are  subject 
to  the  matching  requirements  set  forth 
in  section  X.Bl. 

b.  Application  Procedures.  Concept 
papers  and  applications  requesting 
funds  for  projects  under  this  section 
must  meet  the  requirements  of  sections 

VI.  ("Concept  Paper  Submission 
Requirements  for  New  Projects")  and 

VII.  ("Application  Requirements"), 
respectively,  and  must  demonstrate  that: 

i.  The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
juri.sdiction;  and 

ii.  The  need  cannot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  future. 

2.  Technical  Assistance  Grants 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  SBOO.OOOof 
Fiscal  Year  1995  funds  (in  addition  to 
any  technical  assistance  funds 
remaining  from  Fiscal  Year  1994)  to 
support  the  provision  of  technical 
assistance  to  State  and  local  courts.  The 
exact  amount  to  be  awarded  for  these 
grants  will  depend  on  the  number  and 
quality  of  the  applications  submitted  in 
this  category  and  other  categories  of  the 
Guideline.  It  is  anticipated,  however, 
that  at  least  $150,000  will  be  available 
each  quarter  to  support  Technical 
Assistance  grants.  The  program  is 
designed  to  provide  State  and  local 
courts  with  sufficient  support  to  obtain 
technical  assistance  to  diagnose  a 
problem,  develop  a  response  to  that 
problem,  and  initiate  implementation  of 
any  needed  changes. 

Technical  Assistance  grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants,  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating,  or  both. 

The  technical  assistance  must  be 
completed  within  12  months  after  the 
start-date  of  the  grant.  Only  State  or 
local  courts  may  apply  for  Technical 
Assistance  grants.  As  with  other  awards 


to  State  or  local  courts,  cash  or  in-kind 
match  must  be  provided  equal  to  at  least 
50%  of  the  grant  amount.Technical 
Assistance  grant  recipients  also  are 
subject  to  the  same  quarterly  reporting 
requirements  as  other  Institute  grantees. 
At  the  conclusion  of  the  grant  period, 
a  Technical  Assistance  grant  recipient 
must  complete  a  Technical  Assistance 
Evaluation  Form.  The  grantee  also  must 
submit  to  the  Institute  two  copies  of  a 
final  report  that  explains  how  "it  intends 
to  act  on  the  consultant's 
recommendations  as  well  as  two  copies 
of  the  consultant's  written  report. 

b.  Review  Criteria.  Technical 
Assistance  grants  will  be  awarded  on 
the  basis  of  criteria  including:  whether 
the  assistance  would  address  a  critical 
need  of  tjie  court;  the  soundness  of  the 
technical  assistance  approach  to  the 
problem;  the  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  seleci  the 
consultant(s);  commitment  on  the  part 
of  the  court  to  act  on  the  consultant's 
recommendations;,and  the 
reasonableness  of  the  proposed  budget. 
The  Institute  will  also  consider  factors 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity, 
and  the  level  of  appropriations  available 
to  the  Institute  in  the  current  year  and 
the  amount  expected  to  be  available  in 
succeeding  fiscal  years. 

c.  Application  Procedures.  In  lieu  of 
concept  papers  and  formal  applications, 
applicants  for  Technical  Assistance 
grants  may  submit,  at  any  time,  an 
original  and  three  copies  of  a  detailed 
letter  describing  the  proposed  project 
and  addressing  the  criteria  listed  above. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court. 
Letters  from  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Court  Administrator. 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  include  the 
following  information  to  assure  that 
each  of  the  criteria  is  addressed: 

i.  Need  for  Funding.  What  is  the 
critical  need  facing  the  court?  How  will 
the  proposed  technical  assistance  help 
the  court  to  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
consultant  services? 

ii.  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform?  Who  (organization  or 
individual)  would  be  hired  to  provide 
the  assistance  and  how  was  this 
consultant  selected?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
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and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdiction's  normal 
procedures  for  proicuring  consultant 
services.)  What  is  the  time  frame  for 
completion  of  the  technical  assistance? 
How  would  the  court  oversee  the  project 
and  provide  guidance  to  the  consultant? 

If  the  consultant  has  been  identified, 
a  letter  from  that  individual  or 
organization  documenting  interest  in 
and  availability  for  the  project,  as  well 
as  the  consultant's  ability  to  complete 
the  assignment  within  the  proposed 
time  period  and  for  the  proposed  cost, 
should  accompany  the  applicant's  letter. 
The  consultant  must  agree  to  submit  a 
detailed  wrritten  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

If  the  support  or  cooperation  of 
agencies,  funding  bodies,  organizations, 
or  courts  other  than  the  applicant, 
would  be  needed  in  order  for  the 
consultant  to  perform  the  required  tasks, 
written  assurances  of  such  support  or 
cooperation  must  accompany  the 
application  letter.  Support  letters  also 
may  be  submitted  under  separate  cover; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
attention  of  the  Board's  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  two  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e.,  by  November  4. 1994;  Februarv  17, 
1995:  April  28, 1995;  and  July  14. 1995). 

iii.  Likelihood  of  implementaiion. 
What  steps  have  been/will  be  taken  to 
facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  will  be  needed  to 
adopt  the  changes  recommended  by  the 
consuhant  and  approved  by  the  court, 
how  will  they  be  involved  in  the  review 
of  the  recommendations  and 
development  of  the  implementation 
plan? 

iv.  Budget  and  matching  State 
contribution.  A  completed  Form  E, 
"Preliminary  Budget"  (see  Appendix  IV 
to  the  Grant  Guideline),  must  be 
included  with  the  applicant's  letter 
requesting  technical  assistance.  Please 
note  that  the  estimated  cost  of  the 
technical  assistance  services  should  be 
broken  down  into  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  ConsultarU/ 
Contractual  category.  In  addition,  the 
budget  should  provide  for  submission  of 
three  copies  of  the  consultant's  final 
report  to  the- Institute. 
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V.  Support  for  the  project  from  the 
State  supreme  court  or  its  designated 
agency  or  council.  Written  concurrence 
on  the  need  for4he  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJl  Form  B  (see 
Appendix  V.)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly. 

Letters  of  application  may  be 
submitted  at  any  time;  however,  ail  of 
Xhe  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  between 
October  1,  1994.  and  January  15, 1995, 
will  be  notified  of  the  Board's  decision 
by  March  31.  1995;  those  submitting 
letters  between  January  16,  and  March 
15.  1995,  will  be  notified  by  May  31 . 
1995.  Notification  of  the  Board's 
decisions  concerning  letters  received 
between  March  16  and  lune  15.  1995. 
will  be  made  by  August  31,  1995;  and 
applicants  submitting  letters  between 
June  16  and  September  29,  1995,  will  be 
notified  by  November  30, 1995.  The 
Board  has  delegated  its  authority  to 
approve  these  grants  to  its  Technical 
.Assistance  Committee. 

The  Technical  Assistance  grant 
program  described  in  this  section 
should  not  be  confused  with  the  Judicial 
Education  Technical  Assistance  projects 
described  in  Section  II. B. 2. b. iii. 

III.  Definitions 

The  following  definitions  appK  fur 
the  purposes  of  this  guideline: 

A.  Institute 

The  State  Justice  In.stitute. 

B.  State  Supreme  Court 

The  highest  appellate  court  in  a  State, 
unless,  for  the  purposes  of  the  Institute 
program,  a  constitutionally  or 
legislatively  established  judicial  council 
that  acts  in  place  of  that  court.  In  States 
having  more  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  shall  mean  that  court  which  aKso 
has  administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any,  it  designates  to 
perform  the  functions  described  in  this 
guideline. 


C.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  firom  the  State  Supreme 
Court  to  approve  applications  for  funds 
and  to  receive,  administer,  and  be 
accountable  for  those  funds. 

D.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  i  oiin. 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

E.  Subgrantee 

A  State  or  local  court  whic  h  rtcei\  hs 
Institute  funds  through  the  State 
Supreme  Court. 

F.  Match 

The  portion  of  project  costs  not  burne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  bv 
the  grantee  to  support  the  project.  In- 
kind  match  consists  of  contributions  oi 
time,  services,  space,  supplies,  etc.. 
made  to  the  project  b\'  the  grantee  or 
others  (e.g..  advisory  "board  members) 
working  directly  on  the  project.  Under 
normal  circiunstances.  allowable  match 
may  be  incurred  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  written  permission  of  the  Institute, 
match  may  be  incurred  from  the  date  of 
the  Institute  Board  of  Directors' 
approval  of  an  award.  Match  does  not 
include  project-related  income  such  os 
tuition  or  revenue  from  the  sale  of  grant 
products,  or  the  time  of  participants 
attending  an  education  program. 
Amounts  contributed  as  cash  or  in-kind 
match  may  not  be  recovered  through  thi» 
sale  of  grant  products  during  or 
following  the  grant  period. 

G.  Continuation  Grant 

A  grant  of  no  more  than  24  months  to 
permit  completion  of  activities  initiatt-H 
under  an  existing  Institute  grant  or 
enhancement  of  the  programs  or 
.services  produced  or  established  during 
the  prior  grant  period. 

H.  On -going  Support  Grant 

A  grant  of  up  to  36  months  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  courts  with 
services,  programs  or  produces  for 
which  there  is  a  continuing  important 
need. 

/.  Package  Grant 

A  single  grant  that  supports  two  or 
more  closely-related  projects  which 
logically  should  be  viewed  as  a  whole 
or  would  require  substantial  duplication 
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of  effort  if  administered  separately 
Closely-related  projects  may  include 
those  addressing  interrelated  topics,  or 
those  requiring  the  services  of  all  or 
some  of  the  same  key  staff  persons,  or 
the  core  elements  of  a  multifaceted 
program.  Each  of  the  components  of  a 
package  grant  must  operate  within  (he 
same  project  period 

/.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions  and/or  e.xperiei.ces  through  an 
interview,  questionnaire,  or  other  data 
collection  technique(.s). 

K.  Curriculum 

The  materials  neyded  to  replicate  an 
education  or  training  program 
developed  with  grant  fimds  including, 
but  not  limited  to:  the  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  pre.sentations  and  other  instnictors' 
notes;  copies  of  overhead  transparencies 
or  other  visual  aids;  exercises,  case 
studies,  hypotheticals.  quizzes  and 
other  materials  for  involving  the 
participants:  background  materials  for 
participants;  evaluation  forms;  and 
suggestions  for  replicating  the  program 
including  possible  faculty  or  the 
preferred  qualifications  or  experience  of 
those  selected  as  facuhy 

L.  Products 

Tangible  materials  re.sulting  from 
funded  projects  including,  but  not 
limited  to:  curricula;  monographs; 
reports;  books;  articles;  manuals; 
handbooks:  benchbooks;  guidelines; 
\  ideotapes;  audiotapes;  and  computer 
software. 

IV.  Eligibility  for  Award 

In  awarding  funds  to  ac(;omp!ish 
these  objectives  and  purposes,  the 
Institute  has  t)een  authorized  by 
Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  State  and 
local  courts  and  their  agencies  (42 
U.S.C.  10705(b)(1)(A)):  national 
nonprofit  organizations  controlled  hy. 
operating  in  conjunction  with,  and 
.■^rving  the  judicial  branches  of  State 
governments  (42  U.S.C^  10^05  (b)(1)(B)): 
and  national  nonprofit  organizations  for 
the  education  and  training  of  judges  and 
support  personnel  of  the  judicial  branch 
of  State  governments  (42  l.^.S.C. 
10705(b)(1)(C)). 

An  applicant  will  be  con.^idfred  n 
national  education  and  training 
applicant  under  section  107G.5(b)(l)(C) 
if:  (1)  The  principal  purpose  or  activity 
of  the  applicant  is  to  provide  eduiation 


and  training  to  State  and  local  judges 
and  cmirt  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
substantial  experience  in  the  field  of 
jiuiicial  education  and  training. 

The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
orfjnnitations  with  expertise  in  judiciri! 
administration,  institutions  of  higher 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  agencies 
with  expertise  in  judicial 
administration,  provided  that  the 
objectives  of  the  relevant  program 
area(s)  can  be  served  better.  In  making 
this  judgment,  the  Institute  will 
consider  the  likely  replicability  of  the 
proj«.ts'  methodology  and  results  in 
other  jurisdictions.  For-profit 
organizations  are  also  eligible  for  grants 
and  c  ooperative  agreements;  however, 
they  must  waive  their  fees. 

The  Institute  may  also  make  awards  to 
Federal,  State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provided  through  nongovernmental 
arr.'ingemenls. 

Finally,  the  In.stitufe  may  enter  into 
inter-agency  agreements  with  other 
public  or  private  funders  to  support 
projectK  consistent  with  the  purpose  of 
the  State  Ju.stice  Institute  .^ct. 

Kach  application  for  fundinf^  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law.  by  the  State's 
Supri'itie  Court  or  its  designated  agency 
or  c:ouncil.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  h«  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
n(.(  ordonce  with  section  XI. B. 2.  of  thi.s 
(.uideljne.  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
npplications  from  State  and  local  courts 
and  ddrninistration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix  I. 

V.  Types  of  Projects  and  Grants:  Size  of 
Awards 

A  TyjU's  nf  Projects 

lixcrtfjt  as  expressly  provided  in 
section  II.B.2.h.  and  II.C.  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  number  of  awards  or  the  number 
of  .'ivvards  in  each  special  interest 
category.  The  general  types  of  projects 
are; 

1.  Education  and  training: 

■i.  Research  and  evaluation: 

:<.  Demonstration;  and 

4.  Technical  assistance. 

B.  Typt's  of  Grants 

The  Institute  has  established  the 
following  types  of  grants: 

1.  New  grants  (See  se<.iions  VI.  and 
VII.) 


2.  Continuation  grants  (See  sections 
III.H,  and  IX.A). 

.1.  On-going  Support  grants  (See 
sections  III.I.  and  IX.B.). 

4.  Package  Grants  (See  sections  III. J.. 
VI..A.2.b..  VI  A.3.b..  and  VII.). 

5.  Technical  Assistance  grants  (See 
section  II.C.2.). 

6.  Curriculum  Adaptation  grants  (See 
section  II.B.2.b.i.(b)). 

7.  Scholarships  (See  section 
Il.H.2.h.v.). 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below,  concept 
papers  and  applications  for  new  projects 
other  than  national  conferences,  and 
applications  for  continuation  grants  may 
request  hmding  in  amounts  up  to 
S300.000,  although  new  and 
continuation  awards  in  excess  of 
5200,000  are  likely  to  be  rare  and  to  be 
made,  if  at  all,  only  for  highly  promising 
proposals  that  will  have  a  significant 
impaci  nationally. 

2.  Applications  for  on-going  support 
grants  may  request  funding  in  amounts 
up  to  $600,000.  except  as  provided  in 
paragraph  V.C.3.  At  the  discretion  of  the 
Board,  the  funds  to  support  on-going 
support  grants  may  be  awarded  either 
entirely  from  the  Institute's  appropria- 
tions for  the  fiscal  year  of  the  award  or 
from  the  Inslitute.s  appropriations  for 
successive  fiscal  years  beginning  with 
the  fiscal  year  of  the  award.  When  funds 
to  support  the  full  amount  of  an  on- 
going support  grant  are  not  awarded 
from  the  appropriations  for  the  risc:al 
year  of  award,  funds  to  support  any 
subsequent  years  of  the  grant  will  be 
made  available  upon  (1)  the  satisfactory 
performance  of  the  project  as  reflected 
in  the  quarterly  Progress  Reports 
required  to  be  filed  and  grant 
monitoring,  and  (2)  the  availability  of 
appropriations  for  that  fiscal  year. 

3.  An  application  for  a  package  grant 
may  request  funding  in  an  amount  up  to 
a  total  of  $750,000  per  year. 

4.  Applications  for  technical 
assistance  grants  may  request  funding  in 
amounts  up  to  $30,000. 

5.  Applications  for  curriculum 
adaptation  grants  may  request  funding 
in  amounts  up  to  $20,000. 

6.  Applications  for  scholarships  may 
request  funding  in  amounts  up  to 
S^.'iOO. 

D.  Umgth  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  24  months. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  will  not  exceed  36 
months.  ! 

3.  Grant  periods  for  technical 
assistance  grants  and  curriculum 
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adaptation  grants  ordinarily  will  not 
exceed  12  months. 

VI.  Concept  Paper  Submission 
Requirements  for  New  Projects 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  because  they  enable  the 
Institute  to  learn  the  program  areas  of 
primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavy  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the  nature  and  amount  of  grant 
awards.  This  requirement  and  the 
submission  deadlines  for  concept 
papers  and  applications  may  be  waived 
for  good  cause  (e.g.,  the  proposed 
project  would  provide  a  significant 
benefit  to  the  State  courts  or  the 
opportunity  to  conduct  the  project  did 
not  arise  until  after  the  deadline). 

A.  Format  and  Content 

All  concept  papers  must  include  a 
cover  sheet,  a  program  narrative,  and  a 
preliminary  budget,  regardless  of 
whether  the  applicant  is  proposing  a 
single  project  or  a  "package  of  projects," 
or  whether  the  applicant  is  requesting 
accelerated  award  of  a  grant  of  less  than 
$40,000. 

1 .  The  Cover  Sheet 

The  cover  sheet  for  all  concept  papers 
must  contain: 

a.  A  title  describing  the  proposed 
project; 

b.  The  name  and  address  of  the  court, 
organization  or  individual  submitting 
the  paper; 

c.  The  name,  title,  address  (if  different 
from  that  in  b.),  and  telephone  number 
of  a  contact  person(s)  who  can  provide 
further  information  about  the  paper; 

d.  The  letter  of  the  Special  Interest 
Category  (see  section  II. B. 2.)  or  the 
number  of  the  statutory  Program  Area 
(see  section  II.B.l.)  that  the  proposed 
project  addresses  most  dire*  tly;  and 

e.  The  estimated  length  of  the 
proposed  project. 

Applicants  requesting  the  Board  to 
waive  the  application  requirement  and 
approve  a  grant  of  less  than  540,000 
based  on  the  concept  paper,  should  add 
APPLICATION  WAIVER  REQUESTED 
to  the  information  on  the  cover  page. 

2.  The  Program  Narrative 

a.  Concept  Papers  Proposing  n  Single 
Project.  The  program  narrative  of  a 
concept  paper  describing  a  single 
project  should  be  no  longer  than 
necessary,  but  in  no  case  should  exceed 
eight  (8)  double-spaced  pages  on  8' '2  by 
1 1  inch  paper.  Margins  must  not  be  less 
than  1  inch  and  type  no  smaller  than  12 
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point  and  12  cpi  must  be  used.  The 
narrative  should  describe: 

i.  Why  this  project  is  needed  and  how 
it  will  benefit  State  courts?  If  the  project 
is  to  be  conducted  in  a  specific 
location(s),  applicants  should  discuss 
the  particular  needs  of  the  projef;t  site{s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources, 
and  the  benefits  that  would  be  realized 
by  the  proposed  sites(s). 

If  the  project  is  not  site  specific, 
applicants  should  discuss  the  problems 
that  the  proposed  project  will  address, 
why  existing  materials,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems,  and  the  benefits  that  would 
be  realized  from  the  project  by  State 
courts  generally. 

ii.  IVnot  will  be  done  if  a  grant  is 
awarded?  A  summary  description  of  the 
project  to  be  conducted  and  the 
approach  to  be  taken,  including  the 
anticipated  length  of  the  grant  period. 
Applicants  requesting  a  waiver  of  the 
application  requirement  for  a  grant  of 
less  than  $40,000  should  explain  the 
proposed  methods  for  conducting  the 
project  as  fully  as  space  allows. 

iii.  How  the  effects  and  quality  of  the 
project  will  be  determined?  A  summary 
description  of  how  the  project  will  be 
evaluated,  including  the  evaluation 
criteria. 

iv.  How  others  will  find  out  about  the 
project  and  be  able  to  use  the  results? 
A  description  of  the  products  that  will 
re-sult,  the  degree  to  which  they  vvill  be 
applicable  to  courts  across  the  nation, 
and  the  manner  in  which  the  products 
and  results  of  the  project  will  be 
disseminated. 

b.  Concept  Papers  Requesting  a 
Package  Grant  Covering  More  Than  One 
Project.  The  program  narrative  of  a 
concept  paper  requesting  a  pacJiage 
grant  (see  definition  in  se<:tion  IIl.l.) 
should  be  no  longer  than  necessan,-,  but 
in  no  case  should  exceed  1.5  double- 
spaced  pages  on  8V2  by  11  inch  paper. 
Margins  must  not  be  less  than  1  inch, 
and  type  no  smaller  than  12-point  and 
12  cpi  must  be  used. 

In  addition  to  addressing  the  issues 
listed  in  paragraph  VI.A.2.a.,  the 
program  narrative  of  a  package  grant 
concept  paper  must  describe  briefly 
each  component  proje»;t,  as  well  as  how- 
its  inclusion  enhances  the  entire 
package:  and  explain: 

i.  How  are  the  proposed  projects 
related? 

ii.  How  would  their  operation  and 
administration  be  enhanced  if  they  were 
funded  as  a  package  rather  than  as 
individual  projects:  and 


iii.  What  disadvantages,  if  any,  would 
accrue  by  considering  or  funding  them 
separately. 

3.  The  Budget 

a.  Concept  Papers  Proposing  a  Single 
Project.  A  preliminary  budget  must  be 
attached  to  the  narrative  that  includes 
the  estimates  and  information  specified 
on  Form  E  included  in  Appendix  IV  of 
this  Guideline. 

b.  Concept  Papers  Requesting  a 
Package  Grant  Covering  More  Than  One 
Project.  A  separate  preliminary  budget 
for  each  component  project  of  the 
package,  as  well  as  a  combined  budget 
that  reflects  the  costs  of  the  entire 
package,  must  be  attached  to  the 
narrative.  Each  project  budget  must  be 
identified  by  the  title  that  corresponds 
to  the  narrative  description  of  the 
project  in  the  program  narrative  and  a 
letter  of  the  alphabet  (i.e.  A,  B,  C).  Each 
of  these  budgets  must  include  the 
estimates  and  information  spet;ified  on 
Form  E  included  in  Appendix  IV  of  this 
Guideline. 

c.  Concept  Papers  Requesting 
Accelerated  Award  of  a  Grant  of  Less 
than  $40,000.  Applicants  requesting  a 
waiver  of  the  application  requirement 
and  approval  of  a  grant  based  on  a 
concept  paper  under  section  VI. C.  muM 
attach  to  Form  E  (see  Appendix  IV)  a 
budget  narrative  explaining  the  basis  lor 
each  of  the  items  listed,  and  whether  the 
costs  would  be  paid  from  grant  funds  or 
through  a  matching  contribution  or 
other  sources.  The  budget  narrative  is 
not  counted  against  the  eight-page  limit 
for  the  program  narrative. 

4.  The  Institute  encourages  conc.ept 
paper  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affe<:ted  by  the 
proposed  project.  Letters  of  support  also 
may  be  sent  under  separate  cover. 
However,  in  order  to  ensure  that  there 

is  sufficient  time  to  bring  them  to  the 
Board's  attention,  support  letters  sent 
under  separate  cover  must  be  re<,ei\ed 
no  later  than  January  13,  199.5. 

5.  The  Institute  will  not  accept 
concept  papers  with  program  narralixes 
exceeding  the  limits  set  in  sections 
VI.A.2.a.  and  b.  The  page  limit  does  not 
include  the  cover  page,  budget  form,  the 
budget  narrative  if  required  under 
section  VI.A.3.C..  and  any  letters  of 
cooperation  or  endorsements. 
Additional  material  should  not  be 
attached  unless  it  is  essential  to  imparl 

a  clear  understanding  of  the  projecl, 

6.  Applicants  submitting  more  than 
one  concept  paper  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter,  and  incorporate 
that  material  by  reference  in  each  pap'" 
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The  incorporated  material  will  be 
counted  against  the  eight-page  limit  for 
each  paper.  A  copy  of  the  cover  letter 
should  be  attached  to  each  copy  of  each 
concept  paper. 

7.  Sample  concept  papers  from 
previous  funding  cj'cles  are  available 
from  the  Institute  upon  request. 

D.  Selection  Criteria 

1:  All  concept  papers  will  be 
evaluated  by  the  statt  on  the  basis  of  the 
following  criteria: 

a.  The  demonstration  of  need  for  the 
project; 

b.  The  soundness  and  innovativeness 
of  the  approach  described; 

c.  The  oenefits  to  be  derived  from  the 
project; 

d.  The  reasonableness  of  the  proposed 
budget; 

e.  The  proposed  projet:t's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B;  and 

f.  The  degree  to  which  the  findings. 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction"  concept 
papers  submitted  pursuant  to  section 
II.C.  will  be  rated  on  the  proposed 
project's  relation  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
II.B.,  and  on  the  special  requirements 
listed  in  section  II.C.l. 

3.  In  determining  which  concept 
papers  will  be  selected  for  development 
into  full  applications,  the  Institute  will 
also  consider  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant's 
anticipated  match;  whether  the 
applicant  is  a  State  court,  a  national 
court  support  or  education  organization, 
a  non-court  unit  of  government,  or 
another  type  of  entity  eligible  to  receive 
grants  under  the  Institute's  enabling 
legislation  (see  42  U.S.C.  10705(b)  (as 
amended)  and  section  IV  above):  the 
extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help  the  State  courts  enforce  Federal 
con.stitutional  and  legislative 
requirements,  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  avaiLibie  in  succeeding 
fiscal  years. 

C.  Review  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
Institute  staff  will  prepare  a  narrative 
summary  and  a  rating  sheet  assigning 
points  for  each  relevant  selection 
criterion  for  those  concept  papers  which 
!.ill  within  the  scope  of  the  In.stitute's 
hniding  program  and  merit  serious 


consideration  by  the  Board.  Staff  will 
also  prepare  a  list  of  those  papers  that, 
in  the  judgment  of  the  Executive 
Director,  propose  projects  that  lie 
outside  the  scope  of  the  Institute's 
funding  program  or  are  not  likely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  summaries,  rating 
sheets,  and  list  of  non-reviewed  papers 
will  be  presented  to  the  Board  for  their 
review.  Committees  of  the  Board  will 
review  concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 
The  full  Board  of  Directors  will  then 
decide  which  concept  paper  applicants 
should  be  invited  to  submit  formal 
applications  for  funding. 

The  decision  to  invite  an  application 
is  solely  that  of  the  Board  of  Directors. 
With  reigard  to  concept  papers 
requesting  a  package  grant,  the  Board 
retains  discretion  to  invite  an 
application  including  all.  none,  or 
selected  portions  of  the  package  for 
possible  funding. 

The  Board  may  waive  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000,  when  the 
need  far  and  l>enefits  of  the  project  are 
clear,  and  the  methodology  and  budget 
require  little  additional  explanation. 

D.  Submission  Requirements 

An  original  and  three  copies  of  all 
coniept  papers  submitted  for 
consideration  in  Fiscal  Year  1995  must 
be  sent  by  first  class  or  overnight  mail 
or  by  courier  no  later  than  November  23, 
1994.  except  for  concept  papers 
proposing  projects  that  follow-up  on  the 
National  Conference  on  the  Managment 
of  Mass  Tort  Cases  which  must  be  sent 
by  Man:h  10,  1995  (see  section  II.B.2.1.). 
and  concept  papers  proposing  to 
implement  an  action  plan  developed 
during  the  National  Conference  on 
Elioiinating  Race  and  Ethnic  Bias  in  the 
Courts  which  must  be  .sent  by  October 
fi.  1995  (see  section  II.B.2.i.).  A 
postmark  or  courier  re<:eipt  will 
constitute  evidence  of  the  submission 
date  All  envelopes  containing  concept 
pnj.ers  should  be  marked  CONCEPT 
PAPER  and  should  be  sent  to:  State 
Justice  Institute,  1650  King  Street.  Suite 
BOO.  Alexandria,  Virsinia  22314. 

It  is  preferable  for  letters  of 
cooperation  and  support  to  be  appended 
to  the  concept  paper  when  it  is 
submitted.  If  support  letters  are  sent 
under  separate  cover,  they  mu.st  be 
received  no  later  than  lanuan,'  13, 1995 
in  order  to  ensure  that  there  is  sufficient 
time  to  bring  them  to  the  Board's 
attention. 

The  Institute  will  send  written  notice 
to  nli  persons  submitting  concept  papers 


of  the  Board's  decisions  regarding  their 
papers  and  of  the  key  issues  and 
questions  that  arose  during  the  review 
process.  A  decision  by  the  Board  not  to 
invite  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  round 
of  funding.  The  Institute  will  also  notify- 
the  designated  State  contact  listed  in  the 
Appendix  when  the  Board  invites 
applications  that  are  based  on  concept 
papers  which  are  submitted  by  courts 
within  their  State  or  which  specify  a 
participating  site  within  their  State. 

Receipt  of  each  concept  paper  will  be 
acknow  ledged  in  writing.  Extensions  of 
the  deadline  for  submission  of  concept 
papers  will  not  be  granted. 

VII.  Application  Requirements  for  New 
Projects 

Except  as  specified  in  section  VI..  a 
formal  application  for  a  new  project  is 
to  be  submitted  only  upon  invitation  of 
the  Board  following  review  of  a  concept 
paper.  An  application  for  Institute 
funding  support  must  include  an 
application  form;  budget  forms  (with 
appropriate  documentation);  a  project 
abstract  and  program  narrative;  a 
disclosure  of  lobbying  form,  when 
applicable;  and  certain  certifications 
and  a.ssurances.  These  documents  are 
described  below. 

A.  Forms 

1.  Application  Form  (Form  A) 

The  application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  support  requested 
from  the  Institute.  It  also  requires  the 
signature  of  an  individual  authorized  to 
certify-  on  behalf  of  the  applicant  that 
the  information  contained  in  the 
application  is  true  and  complete,  that 
submission  of  the  application  has  been 
authorized  by  the  applicant,  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

2.  Certificate  of  State  Approval  (Form  B) 

An  application  from  a  State  or  local 
court  must  include  a  copy  of  Form  B 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signature 
denotes  that  the  proposed  project  lias 
been  approved  by  the  State's  highest 
court  or  the  agency  or  council  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 
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designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

3.  Budget  Forms  (Form  C  or  Cl) 

Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  Form  C  or  in  the  spreadsheet 
format  of  Form  Cl.  Applicants 
requesting  more  than  $100,000  are 
strongly  encouraged  to  use  the  spread- 
sheet format.  If  the  proposed  project 
period  is  for  more  than  a  year,  a  separate 
form  should  be  submitted  for  each  year 
or  portion  of  a  year  for  which  grant 
suppwt  is  requested. 

In  addition  to  Form  C  or  Cl . 
applicants  must  provide  a  detailed 
budget  narrstire  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
section  Vn.D.) 

Applications  for  a  package  grant  must 
inc4ude  a  separate  budget  and  budget 
narrative  for  each  fwoject  included  in 
the  proposed  package,  as  well  as  a 
combined  budget  that  reflects  the  total 
costs  of  the  entire  package. 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

4.  Assurances  (Form  D) 

This  form  lists  the  statutory, 
regulatory,  and  policy  requirements  and 
conditions  with  which  recipients  of 
Institute  funds  must  comply. 

5.  Disclosure  of  Lobbying  Activities 

This  form  requires  applicants  other 
than  units  of  State  or  local  government 
to  disclose  whether  they,  or  ano(her 
entity  that  is  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  to  identify  the  specific 
subjects  of  their  lobbying  efforts.  (See 
section  X.D.1 

B.  Project  Abatract 

The  abstract  should  highlight  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  one  single- 
spaced  page  on  BVz  by  1 1  inch  paper. 

C.  Program  Narrative 

The  program  narrative  for  an 
application  proposing  a  single  project 
should  not  excaed  25  double-spaced 
pages  on  8»/i  by  11  inch  paper.  The 
program  narrative  for  an  application 
requesting  a  package  grant  for  more  than 
one  prefect  dxMild  not  exceed  40 
double-spaced  pages  on  8><^  by  11  inch 
paper.  Margins  must  not  be  less  than  1 
inch,  and  type  no  .smaller  than  12-point 


and  12  cpi  must  be  used.  The  page  limit 
does  not  include  the  forms,  the  abstract, 
the  budget  narrative,  and  any 
appendices  containing  resumes  and 
letters  of  cooperation  (w  endorsement. 
Additional  background  material  should 
be  attached  only  if  it  is  essential  to 
obtaining  a  clear  understanding  of  the 
proposed  project.  Numerous  and 
lengthy  appendices  are  strongly 
discouraged. 

The  program  narrative  should  address 
the  following  topics: 

1.  Project  Objectives 

A  clear,  rnncise  statement  of  what  the 
proposed  project  is  intended  to 
accomplish.  In  stating  the  objectives  of 
the  project,  applicants  should  focus  on 
the  overall  programmatic  objective  (e.g., 
to  enhance  understanding  and  skills 
regarding  a  specific  subject,  or  to 
determine  how  a  certain  procedure 
affects  the  court  and  litigants)  rather 
than  on  operational  objectives  (e.g., 
provide  training  for  32  judges  and  court 
managers,  or  review  data  from  300 
cases). 

2.  Program  Areas  To  Be  Covered 

A  statement  which  lists  the  program 
areas  set  forth  in  the  State  Justice 
Institute  Act,  and.  if  appropriate,  the 
Institute's  Special  Interest  program 
categories  that  are  addressed  by  the 
proposed  projects. 

3.  Need  for  the  Project 

If  the  project  is  to  be  conducted  in  a 
specific  location(s).  a  discussion  of  the 
particular  needs  of  the  project  sitefs)  to 
be  addressed  by  the  project  and  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources. 

If  the  project  is  not  site  specific,  a 
discussion  of  the  problems  that  the 
proposed  project  will  address,  and  why 
existing  materials,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resoh-e  those 
problems.  The  discussion  should 
include  specific  references  to  the 
rele\'ant  literature  and  to  the  experience 
in  the  field. 

An  application  requesting  a  package 
grant  to  support  more  than  one  project 
also  must  describe  how  the  proposed 
projeds  in  the  package  are  related:  how 
their  operation  and  administration 
would  be  enhanced  if  they  were  funded 
as  a  p>ackage  rather  than  as  individual 
projects;  and  what  disadvantages,  if  any. 
would  accrue  by  coiwidering  or  funding 
them  separately. 

4.  Tasks.  Methods  and  Evaluation 

a.  Tasks  and  Methods.  A  delineation 
of  the  tasks  to  be  performed  in  achieving 


the  project  objectives  and  the  methods 
to  be  used  foratxomplishing  each  task. 
For  example; 

i.  For  research  and  p\nluation 
projects,  the  data  sources,  data 
collection  strategies,  variables  to  be 
examined,  and  analytic  procedures  to  be 
used  for  conductir»g  the  research  or 
evaluation  and  ensuring  the  validity  and 
general  applicability  of  the  results.  For 
projects  involving  human  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  fixMn  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  research  but  would  bt' 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  the  human 
subjects,  a  discussion  should  be 
included  of  the  value  of  the  proposed 
research  and  the  methods  to  be  used  to 
minimize  or  eliminate  such  risk. 

ii.  For  education  and  training 
projects,  the  aduh  education  techniques 
to  be  used  in  designing  and  presenting 
the  program,  including  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used. 
and  the  opportunities  for  structured 
interaction  among  the  participants:  how 
facuhy  will  be  recruited,  selected,  and 
trained;  the  proposed  number  and 
length  of  the  conferences,  courses, 
seminars  or  workshops  to  be  conducted; 
the  materials  to  be  provided  and  how 
they  will  be  developed:  and  the  cost  to 
participants. 

iii.  For  demonstration  projects,  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  how  the  program  or 
procedures  will  be  implemented  and 
monitored. 

i\-.  For  technical  assistance  projects. 
the  types  of  assistance  that  will  he 
provided;  the  particular  issues  and 
problems  for  which  assistance  will  be 
provided:  how  requests  will  be  obtained 
and  the  fv^ie  of  assistance  determined; 
how  suitable  providers  will  be  selpi:ted 
and  briefed:  hou'  reports  will  be 
reviewed:  and  the  cost  to  recipients. 

An  application  requesting  a  package 
grant  for  more  than  one  project  must 
describe  separately  the  tasks  associated 
with  each  project  in  the  proposed 
package.  Each  project  must  be  idt-ntified 
by  a  separate  letter  of  the  alphabet  (i.e., 
A,  B,  C)  and  a  descriptive  title. 

b.  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessment  of  the 
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effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedures,  technology  or 
services  tested;  or  the  validity  and 
applicability  of  the  research  conducted. 
In  addition,  where  appropriate,  the 
evahiation  process  should  be  designed 
to  provide  ongoing  or  periodic  feedback 
on  the  effectiveness  or  utility  of 
particular  programs,  educational 
offerings,  or  achievements  which  can 
then  be  further  refined  as  a  result  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evaluator(s);  describe  the  criteria, 
related  to  the  project's  programmatic 
objectives,  that  will  be  used  to  evaluate 
the  project's  effectiveness;  explain  how 
the  evaluation  will  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  is 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 

The  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example: 

i.  An  evaluation  approach  suited  to 
many  research  projects  is  a  review  by  an 
advisory  panel  of  the  research 
methodology,  data  collection 
instruments,  preUminary  analyses,  and 
products  as  they  are  drafted.  The  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  project. 

ii.  The  most  valuable  approaches  to 
evaluating  educational  or  training 
programs  will  serve  to  reinforce  the 
participants'  learning  experience  while 
providing  useful  feedback  on  the  impact 
of  the  program  and  possible  areas  for 
improvement.  One  appropriate 
evaluation  approach  is  to  assess  the 
acquisition  of  new  knowledge,  skills, 
attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event.  Such  feedback  might 
include  a  self-assessment  on  what  was 
learned  along  with  the  participant's 
response  to  the  quality  and  effectiveness 
of  faculty  presentations,  the  format  of 
sessions,  the  value  or  usefulness  of  the 
material  presented  and  other  relevant 
factors.  Another  appropriate  approach 
would  be  to  use  an  independent 
observer  who  might  request  verbal  as 
well  as  written  responses  from 
participants  in  the  program.  When  an 
education  project  involves  the 
development  of  curricular  materials  an 
advisory  panel  of  relevant  experts  can 
be  coupled  with  a  test  of  the  curriculum 
to  obtain  the  reactions  of  participants 
and  faculty  as  indicated  above. 

iii.  The  evaluation  plan  for  a 
demonstration  project  should 


encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g.,  what 
effect  did  the  program  have  on  the 
court?  what  benefits  resulted  from  the 
program?);  and  the  replicability  of  the 
program  or  components  of  the  program. 

iv.  For  technical  assistance  projects, 
applicants  should  explain  how  the 
quality,  timeliness,  and  impact  of  the 
assistance  provided  will  be  determined, 
and  should  develop  a  mechanism  for 
feedback  from  both  the  users  and 
providers  of  the  technical  assistance. 

V.  Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  confidentiality  to  respondents, 
human  subjects  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
program. 

vi.  The  evaluation  plan  in  a  package 
grant  application  should  address  the 
issues  listed  above  for  the  particular 
types  of  projects  included  in  the 
package,  assessing  the  strengths  and 
weaknesses  of  the  individual 
components  as  well  as  the  benefits  and 
limitations  of  the  projects  as  a  package. 

5.  Project  Management 

A  detailed  management  plan 
including  the  starting  and  completion 
date  for  each  task;  the  time 
commitments  to  the  project  of  key  staff 
and  their  responsibilities  regarding  each 
project  task;  and  the  procedures  that 
will  be  used  to  ensure  that  all  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line,  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination  will  occur  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30,  April  30, 
July  30,  and  October  30). 

Package  grant  applications  must 
include  a  managemerit  plan  for  each 
project  included  in  the  pa(  kage  with  the 


same  project  title  and  alphabetic 
identifier  describing  the  project  in  the 
program  narrative,  as  well  as  a  plan 
embracing  the  package  as  a  whole. 

6.  Products 

A  description  of  the  products  to  be 
developed  by  the  project  (e.g.,  training 
curricula  and  materials,  videotapes, 
articles,  manuals,  or  handbooks), 
including  when  they  will  be  submitted 
to  the  Institute.  The  application  must 
explain  how  and  to  whom  the  products 
will  be  disseminated;  describe  how  they 
will  benefit  the  State  courts  including 
how  they  can  be  used  by  judges  and 
court  personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  offered  to  the  courts 
community  and  the  public  at  large  (i.e. 
whether  products  will  be  distributed  at 
no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product).  Ordinarily,  applicants  should 
schedule  all  product  preparation  and 
distribution  activities  within  the  project 
period.  Applicants  also  should  provide 
for  the  preparation  of  a  one-page 
abstract  summarizing  products  resulting 
from  a  project  for  inclusion  on  the 
Institute's  electronic  bulletin  board. 

Package  grant  applications  must 
discuss  these  issues  with  regard  to  the 
products  that  would  result  from  each  of 
the  projects  included  in  the  package. 

The  type  of  products  to  be  prepared 
depend  on  the  nature  of  the  project.  For 
example,  in  most  instances,  the 
products  of  a  research,  evaluation,  or 
demonstration  project  should  include 
an  article  summarizing  the  project 
findings  that  is  pubhshable  in  a  journal 
serving  the  courts  community 
nationally,  an  executive  summary  that 
will  be  disseminated  to  the  project's 
primary  audience,  or  both.  Applicants 
proposing  to  conduct  empirical  research 
or  evaluation  projects  with  national 
import  should  describe  how  they  will 
make  their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  X.W.) 

The  curricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  course  of  their  duties. 

Applicants  must  provide  for 
submitting  a  final  draft  of  the  final  grant 
product(s)  to  the  Institute  for  review  and 
approval  at  least  30  days  before  the 
product(s)  are  submitted  for  publication 
or  reproduction.  No  grant  funds  may  In- 
obligated  for  publication  or 
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reproduction  of  a  final  grant  product 
witliout  the  written  approval  of  the 
Institute. 

Applicants  must  also  provide  for 
including  in  all  project  products  a 
prominent  acknowledgment  that 
support  was  received  from  the  histitute 
and  a  disclaimer  paragraph  faa.sed  on  the 
example  provided  in  sett'on  X.Q.  of  the 
Guideline.  The  "SJI"  logo  mu.<;t  appear 
on  the  front  cover  of  a  written  product, 
or  in  the  opening  frames  of  a  video 
product,  unless  the  Institute  approves 
another  placement. 

Twenty  copies  of  all  project  products, 
including  videotapes,  must  be 
submitted  to  the  Institute.  In  addition,  a 
copy  of  each  product  must  be  sent  to  the 
library  established  in  each  State  to 
c:ollect  the  materials  developed  with 
In.stitute  support.  (A  list  of  diese 
libraries  is  contained  in  Appendix  II,) 
To  facilitate  their  use,  all  videotaped 
products  should  be  distributed  in  VHS 
format.  For  all  wordprocessed  producits, 
grantees  must  submit  a  diskette  of  the 
text  in  ASCII.  For  non-text  products,  a 
copy  of  the  summary  or  a  brief  abstract 
in  ASCn  must  be  submitted. 

7.  Applicant  Status 

An  applicant  that  is  not  a  State  or 
loixil  court  and  has  not  received  a  grant 
from  the  Institute  within  the  past  two 
years  should  include  a  statement 
indicating  whether  it  is  either  a  national 
non-profit  organization  controlled  by. 
operating  in  conjunction  with,  and 
serving  the  judicial  branches  of  State 
governments;  or  a  national  non-profit 
organization  for  the  education  and 
training  of  State  court  judges  and 
support  personnel.  See  section  IV.  If  the 
applicant  is  a  non-judicial  unit  of 
Federal,  State,  or  local  government,  it 
must  explain  whether  the  proposed 
services  could  be  adequately  provided 
by  non-govenmiental  entities. 

8.  Staff  Capability 

A  summary  of  the  training  and 
experience  of  the  key  staff  members  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  proposed 
project  Resumes  of  identified  staff 
should  be  attached  to  the  application.  If 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  description  of  the 
criteria  that  will  be  used  to  select 
persons  for  these  positions  should  be 
included. 

!).  Organizational  Capacity 

Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  the  capacity  of  the  applicant 
to  administer  grant  funds  including  the 
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financial  systems  used  to  monitor 
project  expenditures  (and  mcome,  if 
any),  and  a  summarj'  of  the  applicant's 
past  experience  in  administering  grants, 
as  well  as  any  resources  or  capabilities 
that  the  applicant  has  that  will 
partic-ularly  assist  in  the  successful 
completion  of  the  project. 

If  the  applicant  is  a  non-profit 
organization  (other  than  a  u.niversity),  it 
must  also  provide  documentation  of  its 
501(c)  tax  exempt  status  as  detennined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  tliis  requirement, 
"current"  means  no  earlier  than  two 
years  prior  to  the  current  calendar  year. 
If  a  current  audit  report  is  not  available, 
the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questionnaire  which  must  be 
signed  by  a  Certified  PubUc  Accountant. 
Other  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

Unless  requested  otherwise,  an 
apphcant  that  has  received  a  grant  from 
the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
oipacity  to  administer  a  grant. 

10.  Statement  of  Lobbying  Activities 

Non-governmental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form  that  requires 
them  to  state  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

11.  Letters  of  Support  for  the  Project 
If  the  cooperation  of  courts. 

organizations,  agencies,  or  individuals 
other  than  tlie  applicant  is  required  to 
conduct  the  project,  written  assurances 
of  cooperation  and  availability  should  > 
be  attached  as  an  appendix  to  the 
application,  or  they  may  be  sent  under 
separate  cover.  In  order  to  ensure  that 
there  is  s\ifficient  time  to  bring  them  to 
the  Board's  attention,  letters  of  support 
sent  under  separate  cover  must  be 
received  at  least  four  weeks  before  the 
meeting  of  the  Board  of  Dii-ectors  at 
which  the  application  will  be 
considered  {i.e.,  no  later  than  October 
17.  1994.  February  1.  1995,  March  31. 
1995,  June  23,  1995,  or  August  18. 1995, 
respectively). 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  besrs  for  the  c-omputation  of  all 


project-related  costs.  An  application  for 
a  package  grant  for  more  than  one 
project  must  include  a  separate  budget 
narrative  for  each  project  component, 
with  the  same  alphabetic  identifier  and 
project  title  used  to  describe  each 
component  project  in  the  program 
narrative.  Additional  background  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  arc 
strongly  discouraged. 

The  budget  narrative  should  cover  the 
co.srs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  OMB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 
may  not  be  used  to  pray  for  coffee  breaks 
during  seminars  or  meetings,  or  to 
purchase  alcoholic  beverages. 

1.  Justification  of  Personnel 
Coinf)ensation 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  will  serve  as  the  staff 
of  the  proposed  project,  the  aruiual 
salarj-  of  each  of  those  p)ersons,  and  the 
number  of  work  da>-8  f>er  year  used  for 
calculating  the  percentages  of  time  or 
daily  rate  of  those  individuals.  The 
applicant  should  explain  any  deviations 
from  current  rates  or  established  written 
organization  pohcies.  If  grant  funds  are 
requested  to  pay  the  salary  and  related 
costs  for  a  current  employee  of  a  court 
or  other  unit  of  government,  the 
applicant  should  explain  why  tliis 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  \iolation  of  42 
U.S.C.  10706  (d)(1).  An  acceptable 
explanation  may  be  that  the  f>osition  to 
be  filled  is  a  new  one  established  in 
conjunction  with  the  project  or  that  the 
grant  funds  will  be  supporting  only  tlie 
portion  of  the  employee's  time  that  will 
be  dedicated  to  new  or  additional  duties 
related  to  the  project. 

2.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
are  used,  the  authority  for  such  use 
.should  be  presented  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  pert«ntage  mte 

3.  Consultant/Contractual  Services  and 
Honoraria 

The  applicant  should  describe  the 
tasks  each  consultant  will  perform,  tliu 
estimated  total  amount  to  be  paid  to 
each  consultant  the  basis  for 
compiensation  rates  (e.g.,  number  of 
days  X  th«  daily  consultant  rates),  and 
the  method  for  selection.  Rafi^  for 
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consultant  services  must  be  set  in 
accordance  with  section  XI.H.2.C. 
Honorarium  payments  must  be  justified 
in  the  same  manner  as  other  consultant 
payments. 

4.  Trayel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization.  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  shall  be' 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government.  {A 
copy  of  the  Institute's  travel  policy  is 
available  upon  request.)  The  budget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 
components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  for  travel  should 
also  be  included  in  the  narrative. 

5.  Equipment 

Grant  funds  may  be  used  to  purchase 
only  the  equipment  that  is  necessary  to 
demonstrate  a  new  technological 
application  in  a  court,  or  that  is 
otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinarily  will  not  be 
approved.  The  appUcant  should 
describe  the  equipment  to  be  purchased 
or  leased  and  explain  why  the 
acquisition  of  that  equipment  is 
essential  to  accomplish  the  project's 
goals  and  objectives.  The  narrative 
should  clearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
XI.H.2b. 

6.  Supplies 

The  applicant  should  provide  a 
general  description  of  the  supplies 
necessary  to  accompUsh  the  goals  and 
objectives  of  the  grant.  In  addition,  the 
appUcant  should  provide  the  basis  for 
the  amount  requested  for  this 
expenditure  category. 

7.  Construction 

Construction  expenses  are  prohibited 
except  for  the  limited  purposes  set  forth 
in  section  X.H.2.  Any  allowable 
construction  or  renovation  expense 
should  be  described  in  detail  in  the 
budget  narrative. 

8.  Telephone 

Applicants  .should  include 
anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  applicants  should 


provide  the  basis  used  in  developing  the 
monthly  and  long  distance  estimates. 

9.  Post^^ge 

Anticipated  postage  costs  for  project- 
related  mailings  should  be  described  in 
the  budget  narrative.  The  cost  of  special 
mailing$,  such  as  for  a  survey  or  for 
announcing  a  workshop,  should  be 
distinguished  from  routine  operational 
mailing  costs.  The  bases  for  all  postage 
estimates  should  be  included  in  the 
justification  material. 

10.  Printing/Photocopying 

Anticipated  costs  for  printing  or 
photocopying  should  be  included  in  the 
budget  narrative.  Applicants  should    - 
provide  the  details  underlying  these 
estimates  in  support  of  the  request. 

11.  Indirect  Costs 

Applicants  should  describe  the 
indirect  cost  rates  applicable  to  the 
grant  in  detail.  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e.g.,  a  percentage  of  the  time  of 
senior  managers  to  supervise  product 
activitias),  the  applicant  should  specify 
that  these  costs  are  not  included  within 
their  approved  indirect  cost  rate.  These 
rates  must  be  estabhshed  in  accordance 
with  section  XI.H.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

12.  Match 

The  applicant  should  describe  the 
source  of  any  matching  contribution  and 
the  nature  of  the  match  provided.  Any 
additional  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  If  in-kind 
match  is  to  be  provided,  the  applicant 
should  describe  how  the  amount  and 
value  of  the  time,  services  or  materials 
actually  contributed  will  be 
documented  sufficiently  clearly  to 
permit  them  to  be  included  in  an  audit 
of  the  grant.  Applicants  should  be  aware 
that  the  time  spent  by  participants  in 
education  courses  does  not  qualify  as 
in-kind  match.  (Samples  of  forms  used 
by  current  grantees  to  track  in-kind 
match  aie  available  from  the  Institute 
upon  request.) 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by -task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  (See 
sections.III.F.,  VIII.B,.  X.B.  and  XI.D.l.) 


E.  Submission  Requirements 

1.  An  application  package  containing 
the  application,  an  original  signature  on 
FORM  A  (and  on  FORM  B,  if  the 
application  is  from  a  State  or  local 
court,  or  on  the  Disclosure  of  Lobbying 

,  Form  if  the  applicant  is  not  a  unit  of 
State  or  local  government),  and  four 
photo-copies  of  the  application  package 
must  be  sent  by  first  class  or  overnight 
mail,  or  by  courier  no  later  than  May  10, 
1995.  A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  apphcation  on  all 
application  package  envelopes  and  send 
to:  State  Justice  Institute,  1650  King 
Street,  Suite  600,  Alexandria,  Virginia 
22314. 

Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  receipt  of  applications 
will  not  be  granted. 

2.  Applicants  invited  to  submit  more 
than  one  application  may  include 
material  that  would  be  identical  in  each 
application  in  a  cover  letter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
material  will  be  counted  against  the  2.5- 
page  (or  in  the  case  of  package  grant 
applications,  the  40-page)  limit  for  the 
program  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  application. 

3.  It  is  preferable  for  letters  of 
cooperation  or  support  to  be  appended 
to  the  application  when  it  is  submitted. 
If  support  letters  are  sent  under  separate 
cover,  they  must  be  received  no  later 
than  four  weeks  before  the  meeting  of 
the  Board  of  Directors  at  which  the 
application  will  be  considered  (i.e.  no 
later  than  October  17, 1994.  February  1, 
1995,  March  31, 1995,  June  23, 1995,  or 
August  18, 1995,  respectively)  in  order 
to  ensure  that  there  is  sufficient  time  to 
bring  them  to  the  Board's  attention. 

VIII.  Application  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter  inviting 
submission  of  a  formal  application. 

B.  Selection  Criteria 

1.  All  applications  will  be  rated  on 
the  basis  of  the  criteria  set  forth  below. 
The  Institute  will  accord  the  greatest 
weight  to  the  following  criteria: 

a.  The  soundness  of  the  methodology: 

b.  The  appropriateness  of  the 
proposed  evaluation  design; 

c.  The  qualifications  of  the  projects 
staff; 

d.  The  applicant's  management  plan 
and  organizational  capabilities; 
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e.  The  reasonableness  of  the  proposed 
budget; 

f.  The  demonstration  of  need  for  the 
project; 

g.  The  products  and  benefits  resulting 
from  the  project;- 

h.  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may- 
be affected  by  the  project; 

i.  The  proposed  proiect:s  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II. B.;  and 

j.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction"  applications 
submitted  pursuant  to  section  II.C.l. 
will  also  be  rated  on  the  proposed 
project's  relation  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
II. B.  and  on  the  special  requirements 
listed  in  section  Il.C.l.b. 

3.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court, 

a  national  court  support  or  education 
organization,  a  non-court  unit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.C.  10705(6)  (as  amended)  and 
Section  IV  above):  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant's 
match;  the  extent  to  which  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  the  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

C.  Review  and  Approval  Process 

Applications  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  applications  to  approve  for  a 
grant.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 


D.  Return  Policy 

Unless  a  specific  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act.  5  U.S.C.  552. 

E.  Notification  of  Board  Decision 

The  Institute  will  send  written  notice 
to  applicants  concerning  all  Board 
decisions  to  approve  or  deny  their 
respective  applications  and  the  kev 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  concept  paper  based 
on  that  application  in  a  subsequent 
round  of  funding.  The  Institute  will  also 
notify  the  designated  State  contact  listed 
in  Appendix  I  when  grants  are  approved 
by  the  Board  to  support  projects  that 
will  be  conducted  by  or  involve  courts 
in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  days  from  the  date 
of  the  letter  notifying  them  that  the 
Board  has  approved  their  application  to 
respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
such  revisions)  have  not  been  subm.itted 
to  the  Institute  within  30  days  after 
notification,  the  approval  will  be 
automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration. 

IX.  Renewal  Funding  Procedures  and 
Requirements 

The  Institute  recognizes  two  types  of 
renewal  funding  as  described  below — 
"continuation  grants"  and  "on-going 
support  grants."  The  award  of  an  initial 
grant  to  support  a  project  does  not 
constitute  a  commitment  by  the  Institute 
to  renew  funding.  The  Board  of 
Directors  anticipates  allocating  no  more 
than  $3  million  of  available  FY  1995 
grant  funds  for  renewal  grants. 

A.  Continuation  Grants 

1.  Purpose  and  Scope 

Continuation  grants  are  intended  to 
support  projects  with  a  limited  diu-ation 
that  involve  the  same  type  of  activities 
as  the  previous  project.  They  are 
intended  to  enhance  the  specific 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 


technology,  procedure,  or  program 
developed  with  SJI  grant  support. 

In  order  for  a  project  to  be  considered 
for  continuation  funding,  tlie  grantee 
must  have  completed  the  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  whidi  the  grantee  has 
underestimated  the  amount  of  time  or 
hinds  needed  to  3ccompii>}i  the  project 
tasks. 

A  continuation  grant  may  be  awarded 
for  either  a  single  project  or  for  more 
than  one  project  as  a  package  grant  (see 
sections  Ili.J.,  V.C.I  and  3,  and  V.D.I 
and  3). 

2.  Apphcation  Procedures— Letters  of 
Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  a  continuation  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  must  contain  a  concise 
but  thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  scope,  focus  or 
audience  of  the  project. 

b.  Letters  of  intent  will  not  be 
reviewed  competitively.  Institute  staff 
will  review  the  proposed  activities  for 
the  next  project  period  and,  within  30 
days  of  receiving  a  letter  of  intent, 
inform  the  grantee  of  specific  issues  to 
be  addressed  in  the  continuation 
application  and  the  date  by  which  the 
application  for  a  continuation  grant 
must  be  submitted. 

3.  -Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  VII.B..  a  program  narrative,  a 
budget  narrative,  a  disclosure  of 
lobbying  form  from  (applicants  other 
than  units  of  State  or  local  government), 
and  certain  certifications  and 
assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VII.C. 
However,  rather  than  the  topics  listed  in 
section  VTI.C.  the  program  narrative  of 
an  application  for  a  continuation  grant 
should  include: 
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a.  Project  Objectives.  A  clear,  concise 
statement  of  what  the  continuation 
project  is  intended  to  accomplish. 

b.  Need  for  Continuation.  An 
explanation  of  why  continuation  of  the 
project  is  necessary  to  achieve  the  goals 
of  the  project,  and  how  the  continuation 
will  benefit  the  participating  courts  or 
the  courts  community  generally.  That  is, 
to  what  extent  will  the  original  goals 
and  objectives  of  the  project  be  unful- 
filled if  the  project  is  not  continued,  and 
conversely,  how  will  the  findings  or 
results  of  the  project  be  enhanced  by 
continuing  the  project? 

A  continuation  application  requesting 
a  package  grant  to  support  more  than 
one  project  should  explain,  in  addition, 
how  the  proposed  projects  are  related; 
how  their  operation  and  administration 
would  be  enhanced  by  the  grant;  the 
advantages  of  funding  the  projects  as  a 
package  rather  than  individually;  and 
the  disadvantages,  if  any,  that  would 
accrue  by  considering  or  funding  them 
separately. 

c.  Report  of  Current  Project  Activities. 
A  discussion  of  the  status  of  all 
ictivities  conducted  during  the  previous 
project  period.  Applicants  should 
identify  any  activities  that  were  not 
completed,  and  explain  why.  A 
continuation  '■•  ^.H^alion  requesting  a 
package  grant  must  describe  separately 
the  activities  undertaken  in  each  of  the 
projects  included  within  the  proposed 
package. 

d.  Evaluation  Findings.  The  key 
findings,  impact,  or  recommendations 
resulting  from  the  evaluation  of  the 
project,  if  they  are  available,  and  how 
they  will  be  addressed  during  the 
proposed  continuation.  If  the  findings 
are  not  yet  available,  applicants  should 
provide  the  date  by  which  they  will  be 
submitted  to  the  Institute.  Ordinarily, 
the  Board  will  not  consider  an 
application  for  continuation  funding 
until  the  Institute  has  received  the 
evaluator's  report.- 

e.  Tasks,  Methods.  Staff  and  Granite 
Capability.  A  full  description  of  any 
changes  in  the  tasks  to  be  performed, 
the  methods  to  be  used,  the  products  of 
the  project,  how  and  to  whom  those 
products  will  be  disseminated,  the 
nrsi^r.-^'^  ci-ff  or  the  grantee's 
organizational  capacity.  Applicants 
should  inciijt  e,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  he 
evaluated. 

A  continuation  applitatini.  tor  a 
package  grant  must  address  these  issues 
separately  for  each  project  included  in 
the  proposed  package,  using  the  same 
alphabetic  idenlillers  and  projcf :t  titles 
as  in  the  original  applii  .ition. 


f  Task  Schedule.  A  detailed  task 
schedule  and  time  line  for  the  next 
project  period.  A  continuation 
application  for  a  package  grant  should 
include  a  separate  task  schedule  and 
timeline  for  each  project  included  in  the 
proposed  package,  as  well  as  a  schedule 
and  time  line  that  covers  the  package  of 
projects  as  a  whole.  The  same 
alphabetic  identifiers  and  project  titles 
used  in  the  original  application  should 
be  used  to  identify  the  component 
projects  in  the  renewal  application. 

g.  Other  Sources  of  Support.  An 
indication  of  why  other  sources  of 
support  are  inadequate,  inappropriate  or 
unavailable. 

4.  Budget  and  Budget  Narrative 

Provide  a  complete  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
VII. D.  Changes  in  the  funding  level 
requested  should  be  discus.sed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered. 

A  continuation  application  for  a 
package  grant  must  include  a  separate 
budget  narrative  identified 
alphahetically  (i.e.  A,  B,  C)  and  by 
project  title  for  each  project  component. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VII. E.,  other  than  the  deadline 
for  mailii>g,  apply  to  applications  for  a 
(ontinuation  grant.  Such  applications 
will  be  rated  on  the  selection  criteria  set 
forth  in  section  VIII. B.  The  key  findings 
and  recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
re(;ommendations  will  al.so  be 
(onsidered.  The  review  and  approval 
|)roces$.  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 
VIII.C.-VIII.E. 

b.  On-i'foing  Support  Gra.its 

1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
;o  support  projects  that  are  national  in 
.'icope  and  that  prcjvide  the  State  courts 
with  services,  programs  or  products  for 
which  there  .su  coniini.iiig  1  --nant 


need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
courts.  On-going  support  grants  are 
subject  to  the  limits  on  size  and 
duration  set  forth  in  V.C.2  and  V.D.2.  A 
project  is  eligible  for  consideration  for 
an  on-going  support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  under  a  grant  from  the 
Institute; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  important 
need  for  tha  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and 
support  by  members  of  the  court 
community; 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner;  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

Each  project  supported  by  an  on-going 
support  grant  must  include  ah 
evaluation  component  assessing  its 
effectiveness  and  operation  throughout 
the  grant  period.  The  evaluation  should 
be  independent,  but  may  be  designed 
collaboratively  by  the  evaluator  and  the 
grantee.  The  design  should  call  for 
regular  feedback  from  the  evaluator  to 
the  grantee  throughout  the  project 
period  concerning  recommendations  for 
midcourse  corrections  or  improvement 
of  the  project,  as  well  as  periodic  reports 
to  the  Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  months  into  the  grant 
period.  The  decision  to  obligate  Institute 
funds  to  support  the  third  year  of  the 
project  will  be  based  on  the  interim 
evaluation  findings  and  the  applicant's 
response  to  any  deficiencies  noted  in 
the  report. 

A  final  evaluation  assessing  the 
effectiveness,  operation  of,  and 
continuing  need  for  the  project  mu.st  be 
submitted  90  days  before  the  end  of  the 
three-year  project  period. 

In  addition,  a  detailed  annual  task 
schedule  must  be  submitted  not  later 
than  4.T  days  before  the  end  of  the  first  - 
and  second  years  of  the  grant  period, 
along  with  an  explanation  of  any 
necessary  revisions  in  the  projected 
costs  for  the  remainder  of  the  project 
period.  (.See  also  section  IX.B.3.h.l 

2.  Ap[)li«,ation  Procedures — Letters  of 
Intent  -         ^ 

The  Hcird  will  consider  awarding  an 
on-going  si.pport  grant  for  a  period  of 
up  toTlt)  months.  The  total  amount  ol 
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the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  an  on-going  support  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period.  The  letter  of  intent 
should  be  in  the  same  format  as  that 
prescribed  for  continuation  grants  in 
section  lX.A.2.a. 

3.  Application  Procedures  and  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  documentation),  a  project 
abstract  conforming  to  the  format  set 
forth  in  section  VII.B.,  a  program 
narrative,  a  budget  narrative,  and  certain 
certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VII.C. 
However,  rather  than  the  topics  listed  in 
section  Vn.C.  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  Need  for  and 
Benefits  of  the  Project.  Provide  a 
detailed  discussion  of  the  benefits 
provided  by  the  project  to  the  State 
courts  around  the  country,  including  the 
degree  to  which  State  courts.  State  court 
judges!  or  State  court  managers  and 
personnel  are  using  the  services  or 
programs  provided  by  the  project. 

An  application  for  on-going  support 
of  a  package  grant  should  explain,  in 
addition,  how  the  proposed  projects  are 
related;  how  their  operation  and 
administration  would  be  enhanced  by 
the  grant;  the  advantages  of  funding  the 
projects  as  a  package  rather  than 
individually;  and  the  disadvantages,  if 
any,  that  would  accrue  by  considering 
or  funding  them  separately. 

b.  Demonstration  of  Court  Support. 
Demonstrate  support  for  the 
continuation  of  the  proie<:t  from  the 
courts  community. 

c.  Report  on  Current  Project  Activities. 
Discuss  the  extent  to  which  the  project 
has  met  its  goals  and  objectives,  identify 
any  activities  that  have  not  been 
completed,  and  explain  why.  An 
application  for  on-going  support  of  a 
package  grant  must  describe  separately 
the  activities  undertaken  in  each  of  the 
projects  included  within  the  proposed 
package. 

d.  Evaluation  Findings.  Attac:h  a  copv 
of  the  final  evaluation  report  regarding 
the  offectiveiie.ss,  impact,  and  operation 
of  the  project,  specify  the  key  findings 


or  recommendations  resulting  from  the 
evaluation,  and  explain  how  they  will 
be  addressed  during  the  proposed 
renewBl  period.  Ordinarily,  the  Board 
will  not  consider  an  application  for  on- 
going support  until  the  Institute  has 
received  the  evaluator's  report. 

e.  Objectives.  Tasks.  Methods.  Staff 
and  Grantee  Capability.  Describe  fully 
any  changes  in  the  objectives;  tasks  to 
be  performed;  the  methods  to  be  used; 
the  products  of  the  project;  how  and  to 
whom  those  products  will  be 
disseminated;  the  assigned  staff;  and  the 
grantee's  organizational  capacity. 

An  application  for  on-going  support 
of  a  package  grant  must  address  these 
issues  separately  for  each  project 
included  in  the  proposed  package,  using 
the  same  alphabetic  identifiers  and 
project  titles  as  in  the  original 
application. 

f.  Task  Schedule.  Present  a  general 
schedule  for  the  full  proposed  project 
period  and  a  detailed  task  schedule  for 
the  first  year  of  the  proposed  new 
project  period.  An  application  for  on- 
going support  of  a  package  grant  should 
include  a  separate  task  schedule  and 
timeline  for  each  project  included  in  the 
proposed  package,  as  well  as  a  schedule 
and  time  line  that  covers  the  package  of 
projects  as  a  whole.  The  same 
alphabetic  identifiers  and  project  titles 
used  in  the  original  application  should 
be  used  to  identify  the  component 
projects  in  the  renewal  application. 

g.  Other  Sources  of  Support.  Indicate 
why  other  sources  of  support  are 
inadequate,  inappropriate  or 
unavailable. 

4.  Budget  and  Budget  Narrative 

Provide  a  complete  three-year  budget 
and  budget  narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
VII. D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  A  complete  budget 
narrative  should  be  provided  for  each 
year,  or  portion  of  a  year,  for  which 
grant  support  is  requested.  Changes  in 
the  funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered.  Tlie 
budget  should  provide  for  realistic  co.st- 
of-living  and  staff  salary  increases  over 
the  course  of  the  requested  project 
period.  Applicants  should  be  aware  that 
the  Institute  is  unlikely  to  approve  a 
supplemental  budget  increase  for  ah  on- 
going support  grant  in  the  absence  of 
well-documented,  unanticip.ited  factors 
that  clearly  justify  the  requested 
increase. 


A  continuation  application  for  a 
package  grant  must  include  a  separate 
budget  narrative  identified 
alphabetically  (i.e.  A,  B,  C)  and  by 
project  title  for  each  project  component. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  an  on-going 
support  grant  should  not  repeat 
information  contained  in  a  previously 
approved  application  or  other 
previously  submitted  materials,  but 
should  provide  specific  references  to 
such  materials  where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VII.E.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  an 
on-going  support  grant.  Such 
applications  will  be  rated  on  the 
selection  criteria  set  forth  in  section 
VIII.B.  The  key  findings  and 
recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 
VIII.C.-Vin.E. 

X.  Compliance  Requirements 

The  State  Justice  Institute  Act 
contains  limitations  and  conditions  on 
grants,  contracts  and  cooperative 
agreements  of  which  applicants  and 
recipients  should  be  aware.  In  addition 
to  eligibility  requirements  which  must 
be  met  to  be  considered  for  an  award 
from  the  Institute,  all  applicants  should 
be  aWare  of  and  all  recipients  will  be 
responsible  for  ensuring  compliance 
with  the  following: 

A.  State  and  Local  Court  Systems 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law.  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council.  The  latter  shall  re<:eive. 
administer,  and  be  accountable  for  all 
funds  awarded  to  such  courts.  42  U.S.C. 
107()5(b)(4).  Appendix  I  to  this 
Guideline  lists  the  agencies,  councils 
and  contact  persons  designated  to 
administer  Institute  awards  to  the  State 
and  loc:al  courts. 

B.  Matching  Rcqiiirrmrnts 

1.  .\\\  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
iiK.ludiug  public  ly  supported  institu- 
tions of  higher  education)  require  a 
match  from  private  or  public  soun  es  of 
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not  less  than  50%  of  the  total  amount 
of  the  Institute's  award.  For  example,  if 
the  total  cost  of  a  project  is  anticipated 
to  be  $150,000.  a  State  court  or 
executive  branch  agency  may  request  up 
to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  a  match. 
A  cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  preference  to  those  applicants  who 
provide  a  cash  match  to  the  Institute's 
award.  (For  a  further  definition  of 
match,  see  section  m.F.) 

The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circumstances  upon  approval  of  the 
Chief  Justice  of  the  highest  court  in  the 
State  and  a  majority  of  the  Board  of 
Directors.  42  U.S.C.  10705(d). 

2.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  encouraged  to  contribute 
to  meeting  the  costs  of  the  project.  In 
instances  where  match  is  proposed,  the 
grantee  is  responsible  for  ensuring  that 
the  total  amount  proposed  is  actually 
contributed.  If  a  proposed  contribution 
is  not  fully  met,  the  Institute  may 
reduce  the  award  amount  accordingly, 
in  order  to  maintain  the  ratio  originally 
provided  for  in  the  award  agreement 
(see  sections  Vin.B.  above  and  XI.D.). 


C.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  shall  adhere  to  the  following 
requirements: 

1.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowledge  he/she  or  his/her 
immediate  family,  partners,  organi- 
zatipn  other  than  a  public  agency  in 
which  he/she  is  serving  as  offuier, 
director,  trustee,  partner,  or  employee  or 
any  person  or  organization  with  whom 
he/she  is  negotiating  or  his  any 
arrangement  concerning  prospective 
emploj-ment,  has  a  frnancial  interest. 

2.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

a.  Using  an  official  position  for 
private  gain;  or 


b.  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work  and/or 
requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

D.  Lobbying 

Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  orders 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706,  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
personnel,  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  from 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Finally,  officers  and 
employees  of  recipients  shall  not 
intentionally  identify  the  Institute  or 
recipients  with  any  partisan  or 
nonpartisan  political  activity  associated 
with  a  pclitical  party  or  association,  or 
the  campaign  of  any  candidate  for 
public  or  party  office.  42  U.S.C. 
10706(a). 

F.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpo«e  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 


G.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

//.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 

1.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  norma] 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations); 

2.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment. 

/.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act. 
no  recipient  of  financial  assistance  from 
SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

Ail  research  involving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  from  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it,  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 
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K.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of.  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

L.  Rttporting  Requirements 

.  Recipients  of  Institute  funds,  other 
than  scholarships  awarded  under 
section  n.B.2.b.v..  shall  submit 
Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is,  no  later 
than  January  30.  April  30.  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  diey  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

The  quarterly  financial  status  report 
shall  be  submitted  in  accordance  with 
section  XI.G.2.  of  this  guideline.  A  final 
project  progress  report  and  financial 
.  status  report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  XI. K. 2.  of 
this  Guideline. 

M.  Audit 

Each  recipient  must  provide  for  an 
annual  fiscal  audit  which  shall  include 
an  opinion  on  whether  the  financial 
statements  of  the  grantee  present  fairly 
its  financial  position  and  financial 
operations  are  in  accordance  with 
generally  accepted  accounting 
principles.  For  grantees  receiving  more 
than  $50,000  in  Institute  grant  payments 
during  their  fiscal  year,  the  audit  shall 
also  include  reports  on  the  grantee's 
internal  control  structure  and 
compliance  with  applicable  regulations. 
(vSee  section  XI.J.  of  the  Guidniine  for 
the  requirements  of  such  audits.) 

N.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  documentation  demon.strating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  Institute  guidelines,  or  the 


terms  and  conditions  of  the  award.  42 
U.S.C.  10708(a). 

O.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act,  as  approved  by  the 
Institute.  li  sjch  certification  is  not 
made  or  the  Institute  disapproves  such 
certification,  title  to  all  such  property 
with  an  aggregate  or  individual  value  of 
$1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

P.  Original  Material 

All  products  prepared  as  the  resuh  of 
Institute-supported  projects  must  be 
originally-developed  material  unless 
otherwise  specified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

Q.  Acknowledgment  and  Disclaimer 

Recipients  of  Institute  funds  shall 
acknowledge  prominently  on  all 
products  developed  with  grant  funds 
that  support  was  received  from  the 
Institute.  The  "SJI"  logo  must  appear  on 
the  front  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 
product,  unless  another  placement  is 
approved  in  writing  by  the  Institute.  A 
camera-ready  logo  sheet  is  available 
from  the  Institute  upon  request. 

Recipients  also  shall  display  the 
following  disclaimer  on  all  grant 
products: 

This  Irlorunicr.t.  fihn,  videofapfi.  eti]  w?ts 
(levelojxjd  undnr  Igrant/ccjpcrative 
agreement,  number  SJMinsert  number)!  from 
the  State  lusiice  Institute.  The  points  of  view 
expressed  are  those  of  the  (autacrfs), 
filmmakerfs).  etc.)  and  do  not  necessarily 
n^present  the  oftir.ial  position  or  policies  of 
the  State  lustier  Institute. 

B.  Institute  Approval  of  Grant  Products 

No  grant  fimds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
In.stitute.  Grantees  shall  submit  a  final 
draft  of  each  such  product  to  the 
Institute  for  review  and  approval.  These 
drafts  shall  be  submitted  sufficiently 
before  the  product  is  scheduled  to  be 


sent  for  publication  or  reproduction  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  agreed  upon  by  the  grantee  and 
the  Institute. 

S.  Distribution  of  Grant  Products  to 
State  Libraries 

Grantees  shall  send  20  copies  of  each 
final  product  developed  with  grant 
funds  to  the  Institute,  unless  the 
product  was  developed  under  either  a 
curriculum  adaptation  or  a  technical 
assistance  grant,  m  which  case 
submission  of  2  copies  is  required. 

Grantees  shall  send  one  copv  of  each 
final  product  developed  with  gr<^nf 
funds  to  the  library  established  in  each 
State  to  collect  materials  prepared  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  11. 
Labels  for  these  libraries  are  available 
from  the  Institute  upon  request.) 
Recipients  of  curriculum  adaptation  and 
technic;al  assistance  grants  are  not 
required  to  submit  final  products  to 
.State  libraries. 

T.  O^pyrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
av.ard.  a  recipient  is  free  to  copyright 
any  books,  publications,  or  other 
copyrightable  materials  developed  in 
t!ie  course  of  an  Institute-supported 
project,  but  the  In.stitute  shall  rest>r\'e  ,i 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use.  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  justice 
Institute  Act. 

U.  Inventions  end  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantw 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discover^-,  including 
rii;hts  imder  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Policy"  (President's  Memorandum  for 
Heads  of  Executive  Departments  and 
.Agencies.  February  18.  1983.  and 
statement  of  Government  Patent  Policy) 

\'.  Charges  for  GrantRelaied  Products/ 
Recovery-  of  Costs 

When  Institute  funds  fully  cover  the 
cost  of  developing,  producing,  and 
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disseminating  a  product,  (e.g.,  a  report, 
curriculum,  videotape  or  so^ware),  the 
product  should  be  distributed  to  the 
field  without  charge.  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 
dissemination  costs,  the  grantee  may 
recover  its  costs  for  developing, 
reproducing,  and  disseminating  the 
material  to  those  requesting  it,  to  the 
extent  that  those  costs  were  not  covered 
by  Institute  funds  or  grantee  matching 
contributions. 

Applicants  should  disclose  their 
intent  to  sell  grant-related  products  in 
both  the  concept  paper  and  the 
application.  Grantees  must  obtain  the 
written,  prior  approval  of  the  Institute  of 
their  plans  to  recover  project  costs 
through  the  sale  of  grant  products. 

Written  requests  to  recover  costs 
ordinarily  should  be  received  during  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  number  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25.00,  the  written 
request  also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

If,  following  the  end  of  the  grant 
period,  the  sale  of  grant  products  results 
in  revenues  that  exceed  those  costs,  the 
revenue  must  continue  to  be  used  for 
the  authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  that  have  been  approved  by 
the  Institute.  See  sections  III.G.  and 
XI.F.  for  requirements  regarding  project- 
related  income. 

IV.  Availability  of  Research  Data  for 
Secondary  Analysis 

Upon  request,  grantees  must  make 
available  for  secondary  analysis  a 
diskette(s)  or  data  tape(s)  containing 
research  and  evaluation  data  collected 
under  an  Institute  grant  and  the 
accompanying  code  manual.  Grantees 
may  recover  the  actual  cost  of 
duplicating  and  mailing  or  otherwise 
transmitting  the  data  set  and  manual 
from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 


X.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  shall  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  quahfications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 

XI.  Financial  Requirements 

A.  Accounting  Systems  and  Financial 
Records 

All  grantees,  subgrantees,  contractors, 
and  other  organizations  directly  or 
indirectly  receiving  Institute  funds  are 
required  to  establish  and  maintain 
accounting  systems  and  financial 
records  to  accurately  account  for  funds 
they  receive.  These  records  shall 
include  total  program  costs,  including 
Institute  funds,  State  and  local  matching 
shares,  end  any  other  fund  sources 
included  in  the  approved  proJRCt 
budget.  .   _    -Z 

1.  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  to  offer  guidance  on 
procedures  which  will  assist  all 
grantees/subgrantees  in; 

a.  Complying  with  the  statutory 
requirements  for  the  awarding, 
disbursement,  and  accounting  of  funds; 

b.  Complying  with  regulatory 
requirements  of  the  Institute  for  the 
financial  management  and  disposition 
of  funds; 

c.  Generating  financial  data  which  can 
be  used  in  the  planning,  management 
and  control  of  programs;  and 

d.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 

2.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regulations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  agreements.  These 
materials  supplement  the  requirements 
of  this  section  for  accounting  systems 
and  financial  recordkeeping  and 
provide  additional  guidance  on  how 
these  requirements  may  be  satisfied. 

a.  Office  of  Management  and  Budget 
lOMB)  Circular  A-21,  Coal  Principles 
for  Educational  Institutions. 

b.  Office  of  Management  and  Budget 
lOMB)  Circular  A-87,  Cost  Principles 
for  State  and  Local  Governments. 


c.  Office  of  Management  and  Budget 
(OMB)  Circular  ASS  (revised),  Indirect 
Cost  Rates,  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

d.  Office  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments. 

e.  Office  of  Management  and  Budget 
(OMB)  Circular  A-110,  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other  Non- 
profit Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  Circular  A-1 28,  Audits  of  State 
and  Local  Governments. 

g.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122,  Cost  Principles 
for  Non-profit  Organizations. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  direct  awards 
from  the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accounting  for  receipts  and 
expenditures,  maintaining  adequate 
financial  records  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court         •    . 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council. 

The  State  Supreme  Court  shall  receive 
all  Institute  funds  awarded  to  such 
courts  and  shall  be  responsible  for 
assuring  proper  administration  of 
Institute  funds.  The  State  Supreme 
Court  is  responsible  for  all  aspects  of  the 
project,  including  proper  accounting 
and  financial  recordkeeping  by  the 
subgrantee.  The  responsibilities  include: 

a.  Reviewing  Financial  Operations. 
The  State  Supreme  Court  should  be 
familiar  with,  and  periodically  monitor, 
its  subgrantees'  financial  operations, 
records  system  and  procedures. 
Particular  attention  should  be  directed 
to  the  maintenance  of  current  financial 
data. 

b.  Recording  Financial  Activities.  The 
subgrantee's  grant  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  in  summary  form. 
Subgrantee  expenditures  should  be 
recorded  on  the  books  of  the  State 
Supreme  Court  OR  evidenced  by  report 
forms  duly  filed  by  the  subgrantee.  Non- 
In.stitute  contributions  applied  to 
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projects  by  subgrantees  should  likewise 
be  recorded,  as  should  any  projec;! 
income  resulting  from  program 
operations. 

c.  Budgeting  and  Bud^t-t  Review.  The 
State  Supreme  Court  should  ensure  that 
each  subgrantee  prepares  an  adequatp 
budget  as  the  basis  tor  its  awird 
commitment.  The  detail  of  each  proiei:t 
budget  should  be  maintaimxl  on  file  by 
the  State  Supreme  Court. 

d.  Accounting  for  \'nn-lnstitutf 
Contributions.  The  State  Suorerne  Court 
will  ensure,  in  those  instances  where 
subgrantees  are  required  to  luniish  non- 
Institute  matching  funds,  that  tin? 
requirements  and  limitations  o!  this 
guideline  are  applied  to  such  fun -is. 

e.  Audit  Requirt^ment  The  State 
Supreme  Court  is  retjuirt^d  to  ensure 
that  subgrantees  have  mei  the  npie-isarv 
audit  requirements  ns  .set  forth  by  the 
h-.stitute  (.see  sections  X.M.  mid  XI.I). 

f.  Reporting  Irre'^ulaTitit"i.  The  Stale 
Supreme  Court  and  its  subgrantees  are 
responsible  for  promptly  reporting  to 
the  Institute  the  nature  and  - 
circumstances  surrounding  any 
financial  irregularities  discovered 

C.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maimaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exi.sts 
for  each  of  its  subgrantees  and 
cxiivtractors.  An  acceptable  and  ad«}quate 
accounting  system  is  considered  to  be 
one  which: 

1.  Properly  acxounts  for  ref:eipf  of 
fimds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
cnttgory  of  expenditure  (including 
iMatching  contributions  and  project 
income); 

2.  Assures  that  ex}.)e!ideii  funds  .jre 
applied  to  the  appropriate  budget 
category  included  witliin  tht;  approved 
grant; 

3.  Presents  and  classifies  lii.stoi  i';al 
costs  of  the  grant  as  required  for 
budgetar)'  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  huids; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  spe<.ial  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  fuiancial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement,  and 
evHlualion  of  direct  iind  indirect  costs. 


D.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
exec\ited  on  a  "total  proie<:t  cost"  basis. 
That  is,  total  project  costs,  including 
Institute  funds,  Stute  ond  local  matdiing 
shares,  and  any  other  fund  sources 
included  in  the  approved  projuct  budget 
shall  be  the  foundation  for  fi^^cnl 
adnu'ijsrrntion  and  accounting.  Grant 
ap.plicotions  and  finrmcinl  reports 
re.v.iire  bud;,et  dud  cost  esti.T.ates  on  tlie 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  cnntnhutior.s  need  not  be 
applied  at  (he  exact  ti.iie  of  the 
ohli^.-iiion  of  Institute  fi:nds.  Ho\v!.v(t, 
the  full  nia'ching  share  rr^ust  be 
r'hlignted  during  the  avva-d  period, 
excfrpt  that  with  the  prior  wrirtnn 
pcnr^ssion  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute's  Board  but 
bc,'or«!  t!ie  beginning  of  the  grant  may  be 
coiniled  as  match.  Gnntpos  that  do  not 
contemplate  making  n.atcbing 
coiilributions  continuousiv  throughout 
the  course  of  a  project  or  on  a  task-by- 
task  basis,  are  requi.'-eii  to  submit  a 
schedule  within  .lO  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  notching 
contributions  will  bi;  made.  In  instances 
where  a  proposed  cash  match  is  not 
fully  met,  the  Institute  may  reduce  the 
award  amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement. 

2.  Records  for  .M.itch 

All  grantees  must  maintain  nt:ords 
which  clearly  show  the  source,  amount, 
and  timing  of  a!!  matching 
cnntribufions  In  addition,  if  a  projecl 
has  included,  within  its  approved 
budget,  liontributions  which  exceefl  the 
required  matching  portion,  tlie  grantee 
must  niiiintain  records  of  those 
contributions  in  the  same  manner  .is  it 
does  the  In.stitute  funds  a.id  required 
matching  shares.  For  all  grrtnts  m.ide  to 
State  and  local  courts,  the  Slnte 
Supreme  Court  has  primary 
responsibility  for  grantee/sul>grantee 
compliance  with  die  requirements  of 
this  .se(.:tion.  (See  section  XI. B  2.) 

/■'.  Muintrnance  and  Rt'tt^ntion  of 
Records 

All  linancial  records,  supporting 
documnnl^,  statistical  records  and  all 
other  rucords  pertinent  to  grants, 
sobgraiits,  cooperative  agreements  or 
contracts  under  grants  shall  be  retained 
by  each  organization  participating  In  a 
project  for  at  least  three  years  for 
purposes  of  examination  and  audit. 


State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prpscrit)ed  in  this  chapter. 

1 .  Coverage 

The  retention  requirement  extends  to 
hooks  of  original  entr\-,  source 
documents  supporting  accounting 
transactions,  the  gt^neral  ledger, 
sul.vidiary  ieJi.'.ers.  personnel  and 
payroll  records,  cancelled  checks,  and 
related  documents  and  records.  Sourtre 
doc.imt,'n»s  im  !i;de  copies  of  all  graiit 
and  suhgr.int  nw-irris,  applications,  and 
requirL'd  granfi-e's-jbgrantee  financial 
and  n.i.-rative  reports.  Personnel  and 
pavroi!  recrHs  siir,;!  include  the  time 
and  attend.inc*'  reports  for  all 
individuals  rt;iml)ursed  under  a  gr;ti;i. 


suhgrntil  or  coisiract.  wl-.ether  th»>v  are 
emiiloyed  fuli-tip.'.e  or  part-'imf  Tim*- 
end  I'tfuft  reports  -.vii!  Iv-n-.-uired  for 
copsultnnts. 

'.'.  KtJuntion  Period 

The  three-year  retentiou  f)enod  st-irts 
from  the  date  of  the  submi.ssion  of  tht- 
hnal  I'xpendit.ire  repo.rt  or.  forgrant.^ 
wliic  h  a.-^  renewed  annually,  from  the 
dale  of  subnussion  of  the  annual 
expenditure  report 

3.  Maiutenance 

Grantees  and  sub^rdntt'es  are 
expected  to  see  th.it  records  of  ditfcrent 
fisc;al  years  are  separately  idt-ntifiiid  aud 
maintained  so  that  requested 
information  cin  be  readily  Io<;ated. 
Grantees  .ind  subgrantees  are  also 
obligated  to  protixjt  .'ecords  ade<ju<>!o!v 
ngainst  fire  or  other  damage.  When 
records  arp  s»orpil  away  frr>m  the 
grantee's  sii!)grantee's  principal  offi(.e,  ,i 
writtt>c  indt'x  of  the  !o»:atjon  of  stored 
recurrls  should  be  on  hami.  and  read>- 
access  should  \te  assurwf. 

A.  ;\i:cess 

Grantees  and  subgrantees  must  give 
any  .uilliori/ed  representative  of  the 
Institute  .iccess  to  and  the  right  to 
ex,nr.(iie  all  re<^:ords.  books,  pajiers.  ,ind 
do(  uiiicnts  related  to  an  Institute  grant. 

h  Pi  I  ijcrl  Related  Income 

Ke.  ords  of  the  reia»ipt  and  disposition 
of  pr;.jectrelate<l  income  must  U- 
maiiit. lined  by  the  grantee  in  the  same 
iiiiuiner  as  required  for  the  project  funds 
that  g  ive  rise  to  the  income.  The 
policies  governing  the  disposition  ol  the 
various  types  of  projoc-t-related  income 
.■re  !istt:({  l«  Inw. 

1   Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State  including 
State  iivstilutious  of  higher  education 
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and  State  hospitals,  shall  not  be  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  When  funds 
are  awarded  to  subgrantees  through  a 
State,  the  subgrantees  are  not  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  Local  units  of 
government  and  nonprofit  organizations 
that  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  so  order 
their  affairs  to  ensure  minimum 
balances  in  their  respective  grant  cash 
accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  under  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  project 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to 
support  the  project.  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  fees,  and  any 
expenses  to  be  offset  by  the  fees,  should 
be  included  in  the  application  budget 
forms  and  narrative. 

4.  Income  from  the  Sale  of  Grant 
Products 

When  grant  funds  fully  cover  the  cost 
of  producing  and  disseminating  a 
limited  number  of  copies  of  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  sell  additional 
copies  reproduced  at  its  expense  only  at 
a  price  that  recovers  actual  reproduction 
and  distribution  costs  that  were  not 
covered  by  Institute  grant  funds  or 
grantee  matching  contributions  to  the 
project.  When  grant  funds  only  partially 
cover  the  costs  of  developing,  producing 
and  disseminating  a  product,  the 
grantee  may,  with  the  written  prior 
approval  of  the  Institute,  recover  costs 
for  developing,  reproducing,  and 
disseminating  the  material  to  the  extent 
that  those  costs  were  not  covered  by 
Institute  grant  funds  or  grantee 
matching  contributions. 

If  the  sale  of  products  occurs  during 
the  project  period,  the  costs  and  income 
generated  by  the  sales  must  be  reported 
on  the  Quarterly  Financial  Status 
Reports  and  documented  in  an  auditable 
manner. 

VVhenever  possible,  the  intent  to  sell 
a  product  should  be  disclosed  in  the 
concept  paper  and  application  or 
reported  to  the  Institute  in  writing  once 
a  decision  to  sell  produc  ts  has  been 


made.  The  grantee  must  request 
approval  to  recover  its  product 
development,  reproduction,  and 
dissemination  costs  as  specified  in 
section  X.V. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  project's 
terms  and  conditions. 

G.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "Check-Issued" 
basis.  Upon  receipt,  review,  and 
approval  of  a  Request  for  Advance  or 
Reimbursement  by  the  Institute,  a  check 
will  be  issued  directly  to  the  grantee  or 
its  designated  fiscal  agent.  A  request 
must  be  limited  to  the  grantee's 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  for  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 

For  purposes  of  submitting  Requests 
for  Advance  or  Reinibursement, 
recipients  of  continuation  and  on-going 
support  grants  should  consider  these 
grants  es  supplements  to  and  extensions 
of  the  Original  award  and  number  their 
requests  on  a  project  rather  than  a  grant 
basis.  (See  Recommendations  to 
Grantees  in  the  Introduction  for  further 
guidance.) 

Payment  requests  for  projects  within 
a  package  grant  may  be  submitted  at  the 
same  time,  but  must  be  calculated 
separately  by  component  project.  The 
alphabetic  project  identifier  (A,  B,  C, 
etc.)  should  be  appended  to  the  grant 
number  in  Block  5  of  the  Request  for 
Advance  or  Reimbursement.  (See 
Recommendations  to  Grantees  in  the 
Introduction  for  further  guidance.) 

b.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  from  the  Institute: 

i.  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  minimize  the  time  elapsing 
between  cash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

ii.  Engages  in  the  improper  award  and 
administration  of  subgrants  or  contracts; 
or 

iii.  Is  unable  to  submit  reliable  and/ 
or  timely  reports; 


the  Institute  may  terminate  advance 
financing  and  require  the  grantee 
organization  to  finance  its  operations 
with  its  own  working  capital.  Payments 
to  the  grantee  shall  then  oe  made  by 
check  to  reimburse  the  grantee  for  actual 
cash  disbursements.  In  the  event  the 
grantee  continues  to  be  deficient,  the 
Institute  reserves  the  right  to  suspend 
reimbursement  payments  until  the 
deficiencies  are  corrected. 

c.  Principle  of  Minimum  Cash  on 
Hand.  Recipient  organizations  should 
request  funds  based  upon  immediate 
disbursement  requirements.  Grantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  is  the  minimum  needed 
for  disbursements  to  be  made 
immediately  or  within  a  few  days.  Idle 
funds  in  the  hands  of  subgrantees  will 
impairthegoals  of  good  cash 
management.  • 

2.  Financial  Reporting 

In  order  to  obtain  financial 
information  concerning  the  use  of 
funds,  the  Institute  requires  that 
grantees/subgrantees  of  these  funds 
submit  timely  reports  for  review. 

Two  copies  of  the  Financial  Status 
Report  are  required  from  all  grantees, 
other  than  recipients  of  scholarships 
under  section  II.B.2.b.v.,  for  each  active 
quarter  on  a  calendar-quarter  basis.  This 
report  is  due  within  30  days  after  the 
close  of  the  calendar  quarter.  It  is 
designed  to  provide  financial 
information  relating  to  Institute  funds, 
State  and  local  matching  shares,  and 
any  other  fund  sources  included  in  the 
approved  project  budget.  The  report 
contains  information  on  obligations  as 
well  as  outlays.  A  copy  of  the  Financial 
Status  Report,  along  with  instructions 
for  its  preparation,  will  be  included  in 
the  official  Institute  Award  package.  In 
circumstances  where  an  organization 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  by  object  class,  in  support  of 
the  Request  for  Advance  or 
Reimbursement. 

Grantees  receiving  a  continuation  or 
on-going  support  grant  should  provide 
financial  information  and  number  their 
quarterly  Financial  Status  Reports  on  a 
project  rather  than  a  grant  basis. 

Grantees  receiving  a  package  grant 
must  submit  a  quarterly  financial  report 
summarizing  the  financial  activity  for 
the  entire  package  and  separate  reports 
for  each  project  within  the  package.  On 
the  separate  reports  for  the  component 
projects,  the  alphabetic  project  identifier 
(A,  B,  C,  etc.)  must  be  appended  to  the 
grant  number  in  Bloc:k  ,"5  of  the  Financ.irl 
Status  Report. 
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3.  Consequences  of  Non-Compliance 
With  Submission  Requirements 

Failure  of  the  grantee  organization  to 
submit  required  financial  and  program 
reports  may  result  in  a  suspension  of 
grant  payments  or  revocation  of  the 
grant  award. 

H.  Allowability  of  Costs 

1.  General 

.  Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant, 
cost  allowability  shall  be  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circulars  A-87.  Cost  Principles 
for  State  and  Local  Governments;  A-21. 
Cost  Principles  Applicable  to  Grants 
and  Contracts  with  Educational 
Institutions;  and  A-122.  Cost  Principles 
for  Non-Prot~it  Organizations.  No  costs 
may  be  recovered  to  liquidate 
obligations -which  are  incurred  after  the 
approved  grant  period. 

2.  Costs  Requiring  Prior  Approval 

a.  Preagreewent  Costs.  The  v.rittnn 
prior  approval  of  the  Institute  is 
required  for  costs  which  are  considered 
necessary  to  the  project  but  occur  prior 
to  the  award  date  of  the  grant. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essentiaf  to 
accomplishing  the  goals  and  objectives 
of  the  project.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  (ADP)  equipment  to  be 
purchased  or  leased  exceeds  $10,000  or 
the  software  to  be  purchased  exceeds 
S3.000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  S30d  a  day. 

3.  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization.  If  the  applicant 
does  not  have  an  established  written 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government. 
Institute  funds  shall  not  be  used  to 
cover  the  transportation  or  per  diem 
costs  of  a  member  of  a  national 
organization  to  attend  an  annual  or 
other  regular  meeting  of  that 
organization.  ^ 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project,  but  are  necessarj'  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities, 


depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  It  is  the  policy  of  the  Institute  that 
all  costs  should  be  budgeted  directly; 
however,  if  a  recipient  has  an  indirect 
cost  rate  approved  by  a  Federal  agency 
as  set  forth  below,  the  Institute  will 
accept  that  rate. 

a.  Approved  Plan  Available. 

i.  The  Institute  will  accept  an  indirect 
cost  rate  or  allocation  plan  approved  for 
a  grantee  during  the  preceding  two  years 
by  any  Federal  granting  agency  on  the 
basis  of  allocation  methods  substantially 
in  accord  with  those  set  forth  in  the 
applu-,able  cost  circulars.  A  copy  of  the 
approved  rate  agreement  must  be 
submitted  to  the  Institute. 

ii.  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  ir.  nverhead  pools,  e.g.. 
accounting  Sc^rvices,  legal  services, 
building  occupancy  and  maintenance, 
etc.,  a.s  direct  costs. 

iii.  Organizations  with  an  approved 
indiret:t  cost  rate,  utilizing  total  direct 
costs  as  the  base,  usually  exclude 
contracts  under  grants  from  any 
overhead  recovery.  The  negotiation 
c'gn;ement  will  stipulate  that  contracts 
are  excluded  from  the  base  for  overhead 
recover},'. 

b.  Establishment  of  Indirect  Cost 
Pates.  In  order  to  be  reimbursed  for 
indirect  costs,  a  grantee  or  organization 
must  first  establish  an  appropriate 
indirect  cost  rate.  To  do  this,  the  grantee 
must  prepare  an  indirect  cost  rate 
proposal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  in  a 
timely  manner  (within  three  months 
after  the  start  of  the  grant  period)  to 
assure  recovery  of  the  full  amount  of 
allowable  indirect  costs,  and  it  must  be 
developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indirect  cost  proposal  is  received.  This 
policy  is  effective  for  all  grant  awards. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  is  adopting  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
j4-I 02.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 


organizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-J 10. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescribed  in  Attachment  N  of  OMB 
Circulars  A-102  and  A-1 10  shall  be 
applicable  to  all  grantees  and 
subgrantees  of  Institute  funds  except  as 
provided  in  section  X.O. 

All  grantees/subgrantees  are  required 
to  be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  bt-  considered 
unnecessary. 

/.  Audit  Requirements 

1.  Implementation 

Each  non-scholarship  grantee 
(including  a  State  or  local  court 
receiving  a  subgrant  from  the  State 
Supreme  Court)  shall  provide  for  an 
annual  fiscal  audit.  The  audit  may  be  of 
the  entire  grantee  organization  (eg.,  ci 
university)  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-128,  or  OMB  Circular  A-1 33 
will  satisfy  the  requirement  for  an 
annua!  fiscal  audit.  The  audit  shall  be 
conducted  by  an  independent  Certified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies.  For  grantees  receiving  more 
than  $50,000  in  payments  during  their 
fiscal  year,  the  audit  shall  be  conducted 
in  accordance  with  the  Government 
Accounting  Standards  issued  by  the 
Comptroller  General  of  the  United 
States  and  shall  include: 

a.  An  opinion  on  whether  the 
financial  statements  of  the  grantee 
present  fairly  its  financial  position  and 
the  results  of  its  financial  operations  in 
accordance  with  generally  accepted 
accounting  principles; 

b.  A  report  on  the  grantee's  internal 
control  structure  over  financial 
reporting;  and, 

c.  A  report  on  the  tests  of  compliance 
with  applicable  laws  and  regulations 
that  have  a  direct  and  material  effect  on 
the  financial  statement  amounts. 

For  grantees  receiving  pa>TTients 
totalling  $50,000  or  less  during  their 
fiscal  year,  the  annual  fiscal  audit  mav 
be  conducted  in  accordance  with 
Generally  Accepted  Auditing  Standards 
established  by  the  American  Institute  of 
Certified  Public  Accountants  (AICPA). 
A  WTitten  report  shall  be  prepared  upon 
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completion  of  the  audit.  Grantees  are 
responsible  for  submitting  cojpies  of  the 
reports  to  the  Institute  within  30  days 
after  the  acceptance  of  the  report  by  the 
grantee,  for  each  year  that  there  is 
financial  activity  involving  Institute 
funds. 

Grantees  who  receive  funds  from  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency,  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the-provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  this  report  directly  to  the 
Institute. 

2.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grant  recipient  shall  have 
policies  and  procedures  for  acting  on 
audit  recommendations  by  designating 
officials  responsible  for:  follow-up, 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  on 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

It  is  the  general  policy  of  the  Slate 
Justice  Institute  not  to  make  new  grant 
awards  to  an  applicant  having  an 
unresolved  audit  report  involving 
Institute  awards.  Failure  of  the  grantee 
organization  to  resolve  audit  questions 
may  also  result  in  the  suspension  of 
payments  for  active  Institute  grants  to 
that  organization. 

K.  Close-Out  of  Grants 

1.  Oefmition 

Close-out  is  a  pro<«ss  by  which  the 
Institute  determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  work  of  the  grant  liave  been 
completed  by  both  the  grantee  and  the 
Institute. 

2.  Grantee  Close-Out  Requirements 
Within  90  days  after  the  end  date  of 

the  grant  or  any  approved  extension 
thereof  (revised  end  date),  the  following 
documents  must  be  submitted  to  the 
Institute  by  a  grantee  other  than  a 
recipient  of  a  scholarship  under  section 
II.B.2.b.v. 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
unliquidated  obligations  and  mu.sl 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 


unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-is.sued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
finanr.ial  status  report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  closeout  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  durine  the  entire 
projet;t;  specify  whether  al!  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and.  if  any  of  the 
objectives  have  not  been  met,  explain 
the  reasons  therefor:  and  discuss  what, 
if  anything,  could  have  been  done 
differently  that  might  have  enhanced 
the  impact  of  the  project  or  improved  its 
operation. 

3.  Extension  of  Close-Out  Period 
Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close«out  period  to  assure  completion  of 
the  Grantees  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
expl.TJn  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  as.sure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  theextension 
period. 

XII.  Grant  Adjustments 

All  requests  forprogram  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  from  the  approved  application 
will  be  carefully  reviewed  for  both 
consistency  with  this  guideline  and  the 
enhancement  of  grunt  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  tvpes  of  grant      '  ' 
adjustments  which  require  the  prior 
written  approval  of  the  In.stitute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  which,  individually  or  in  the 
aggregate,  exceed  or  are  expected  to 
exceed  five  pen:ent  of  the  approved 
original  budget  or  the  most  ref.ently 


approved  revised  budget.  For  the 
purposes  of  this  section,  the  Institute 
will  view  budget  revisions 
cumulatively. 

a.  For  package  grants,  reallocations 
among  budget  categories  of  an 
individual  project  within  the  package 
that  total  less  than  five  percent  of  the 
approved  budget  for  that  project  do  not 
require  a  grant  adjustment.  However, 
transfers  of  funds  between  projects 
included  in  the  package  require  prior, 
written  approval  by  the  Institute. 

b.  For  continuation  and  on-going 
support  grants,  funds  from  the  original 
award  may  be  used  during  the  renewal 
grant  period  and  funds  awarded  by  a 
continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior. 
written  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  section  XIl.D.). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  section 
XII.E.). 

5.  Satisfaction  of  .special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections 
XII.F.  and  G.). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  who.se 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  X.X.). 

8.  A  change  in  the  name  of  the  grantee 
organization. 

9.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  section 
XII.H.). 

10.  A  transfer  of  the  grant  to  another 
recipient. 

11.  Preagreement  costs,  the  pun:hase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  XI.H.2. 

12.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Request  for  Grant  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  the  SJI  program 
managers,  in  writing,  of  events  or 
proposed  changes  which  may  require  an 
adjustment  to  the  approved  application. 
In  requesting^an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  other 
information  the  SJI  program  managers 
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determine  would  help  the  Institute's 
review. 

C.  Notification  of  Approval/Disapproval 
If  the  request  is  approved,  the  grantee 

will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his/her 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager.  Major 
changes  in  scope,  duration,  training 
methodology,  or  other  significant  areas 
must  be  approved  in  advance  by  the 
Institute. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  requests  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  XI.K.3.). 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  of  the  project 
•  director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdrawal  of/Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
direction  of  another  individual,  a 


statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  ^jall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 
arrangements  should  be  formalized  in  a 
contract  or  other  written  agreement 
between  the  parties  involved.  Copies  of 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
the  activities  to  be  performed,  the  time 
schedule,  the  policies  and  procedures  to 
be  followed,  the  dollar  limitation  of  the 
agreement,  and  the  cost  principles  to  be 
followed  in  determining  what  costs, 
both  direct  and  indirect,  are  to  be 
allowed.  The  contract  or  other  written 
agreement  must  not  affect  the  grantee's 
overall  responsibility  for  the  direction  of 
the  project  and  accountability  to  the 
Institute. 

State  Justice  Institute  Board  of 
Directors 

Malcolm  M.  Lucas,  Chairman,  Chief 
Justice.  Supreme  Court  of  California, 
San  Francisco.  California 

John  F.  Daffron.  Jr..  Vice  Chairman. 
Judge,  Twelfth  Judicial  Circuit, 
Chesterfield,  Virginia 

Janice  L.  Gradwohl,  Secretary,  Judge 
(ret.).  County  Courts,  Lincoln, 
Nebraska 

Terrence  B.  Adamson,  Esq.,  Executive 
Committee  Member,  Kaye.  Scholer, 
Fierman,  Hays,  and  Handler. 
Washington.  DC 

Carl  F.  Bianchi.  Administrative  Director 
of  the  Idaho  Courts,  (ret.)  Boise,  Idaho 

David  A.  Brock,  Chief  Justice,  Supreme 
Court  of  New  Hampshire,  Concord. 
New  Hampshire 

James  Duke  Cameron.  Esq..  Bennett, 
Fairboume  and  Friedman,  Phoenix, 
Arizona 

Vivi  L.  Dilweg,  Judge,  Brown  County 
Circuit  Court,  Green  Bay,  Wisconsin 

Carlos  R.  Garza.  Administrative  Judge 
(ret.),  Vienna,  Virginia 

Keith  McNamara,  Esq..  McNamara  and 
McNamara.  Columbus.  Ohio 

Sandra  A.  O'Connor.  States  Attorney  of 
Baltimore  County,  Towson,  Marjland 


David  I.  Tevelin.  Executive  Director  (ex 

officio) 
David  L  Tevelin, 
Executive  Director. 

Appendix  I^ist  of  State  Contacts 
Regarding  Administration  of  Institute 
Grants  to  State  and  Local  Courts 

Mr.  Oliver  Gilmore,  Administrative  Director. 
AdministraUve  Office  of  the  Courts.  81 7 
South  Court  Street.  Montgomer\'.  Alabama 
36130.  (205)  834-7990 

Mr.  Arthur  H.  Snowden  II.  Administrative 
Director.  Alaska  Court  System.  303  K 
Street.  Anchorage,  Alaska  99501.  (907) 
264-0547 

Mr.  David  K.  Byers.  Administrative  Director. 
Supreme  Court  of  Arizona.  1501  West 
Washington  Street.  Suite  411.  Phonnix. 
Arizona  85007-3330.  (602)  542-9301 

Mr.  lames  D.  Gingerich.  Director. 
Administrative  Office  of  the  Courts,  625 
Marshall.  Little  Rock,  Arkansas  72201- 
1078.  (SOI)  376-6655 

Mr.  William  C  Vickrey,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  303  Second  Street.  South  Tower. 
San  Francisco.  California  94107.  (415)  396- 
9100 

Mr.  Steven  V.  Berson.  State  Court 
Administrator,  Colorado  Judicial 
Department.  1301  Pennsylvania  Street. 
Suite  300,  Denver.  Colorado  80203-2416 
(303)  861-1111,  ext.  585 

Ms.  Faith  P.  Arkin,  Director.  External  Affairs, 
Office  of  the  Chief  Court  Administrator. 
Drawer  N.  Station  A,  Hartford,  Connecticut 
06106,  (203)  566-8210 

Mr.  Lowell  Crnundland,  Director. 
Administrative  Office  of  the  Courts.  Canel 
State  Office  Building,  820  N.  French  Street, 
Wilmington.  Delaware  19801.  (302)  571- 
2480 

Mr.  Ul>-sses  Hammond.  Executive  Officer. 
Courts  of  the  District  of  Columbia.  500 
Indiana  Avenue.  NW..  Washington.  DC 
20001,(202)879-1700 

Mr.  Kenneth  Palmer,  State  Courts 
Administrator,  Florida  State  Courts 
System.  Supreme  Court  Building, 
Tallahassee.  Florida  32399-1900.  (904) 
922-5081 

Mr.  Robert  L.  Doss.  Jr.,  Director, 
Administrative  Office  of  the  Georgia 
Courts.  The  Judicial  Council  of  Geor^iia. 
244  Washington  Street,  SW..  Suite  500, 
Atlanta,  Georgia  30334-5900.  (404)  656-    - 
5171 

Mr.  Perry  C.  Taitano.  Administrative 
Director,  Superior  Court  of  Guam,  Judiciar>- 
Building.  110  West  O'Brien  Drive.  Agana. 
Guam  96920.  Oil  (671)  472-8961  through 
8968 

Honorable  Daniel  G.  Heelv.  Administrative 
Director  of  the  Courts.  Office  of  the 
Administrative  Director.  Post  Office  Box 
2560.  Honolulu,  Hawaii  96813.  (808)  539- 
4900 
Honorable  Charles  F.  McDevift,  Chief  Justice, 
Idaho  Supreme  Court.  451  West  State 
Street,  Boise,  Idaho  83720,  (208)  334-3464 
Mr.  Robert  E.  Davi.spn.  Director. 
Administrative  Office  of  the  Courts.  840  S. 
Spring  Street.  Springfield.  Illinois  62704. 
(312)793-3250 
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Mr.  Bruce  A.  Kotzan,  Executive  Director, 
Supreme  Court  of  Indiana.  State  House. 
Room  323,  Indianapolis.  Indiana  46204. 
(317)232-2542 
Mr.  William  J.  O'Brien,  State  Court 
Administrator.  Supreme  Court  of  Iowa, 
State  House,  Des  Moines,  Iowa  50319. 
(515)281-5241 
Dr.  Howard  P.  Schwartz.  Judicial 

Administrator.  Kansas  judicial  Center.  301 

West  10th  Street,  Topeka,  Kansas  66612. 

(923)  296-4873 
Ms.  Laura  Stammel,  Assistant  Director. 

Administrative  OfTice  of  the  Courts.  100 

Mill  Creek  Park.  Frankfcxt,  Kentucky 

40601,(502)564-2350 
Dr.  Hugh  M.  Collins.  Judicial  Administrator, 

Supreme  Court  of  Louisiana,  301  Loyola 

Avonue,  Room  109.  New  Orleans. 

Louisiana  70112-1887.  (504)  568-5747 
Mr.  James  T.  Glessner.  State  Court 

Administrator,  Administrative  Office  of  the 

Courts,  P.O.  Box  4820.  Downtown  Station. 

Portland.  Maine  04112.  (207)  822-0792 
Ms.  Deborah  A.  Unitus.  Assistant  State  Court 

Administrator.  Administrative  Office  of  the 

Courts,  Rowe  Boulevard  and  Taylor 

Avenue.  Annapolis.  Maryland  21401.  (301) 

974-2141 
Honorable  John  E.  Fenton.  Jr.,  Chief  Ju.stire 

for  Administration  and  Management.  The 

Trial  Court,  Administrative  Office  of  the 

Trial  Court,  Two  Center  Plaza,  Suite  540, 

Boston.  Massachusetts  02108.  (617)  742- 

8575 
Ms.  Marilyn  K.  Hall,  State  Court 

Administrator,  Michigan  Supreme  Court. 

P.O.  Box  30O48.  611  West  Ottawa  Street. 

Lansing.  Michigan  48909.  (517)  373-0136 
Ms.  Sue  K.  Dosal,  State  Court  Administrator, 

Supreme  Court  of  Minnesota,  230  State 

Capitol,  St.  Paul.  Minnesota  55155,  (617) 

296-2474 
Honorable  Leslie  lohnson.  Director.  Center 

for  Court  Education  and  C^ontinuing 

Studies.  Box  879,  Oxford,  Mississippi 

38677.(601)232-5955 
Mr.  Ron  Larkin  State  Court  Administmfor, 

1105  R  Southwest  Blvd..  Jefferson  City, 

Missouri  65109,  (314)  751-3585 
Mr.  Patrick  A.  Chenovic k.  Stale  Court 

Administrator.  Montana  Supreme  Court. 

Justice  Building.  R(X)m  31 5,  215  North 

Sanders.  Helena.  Mtmtana  59620-3001 

(406)  444-2621 
Mr.  Joseph  C.  Steele,  State  Court 

Administrator,  Supreme  Court  of  Nebraska. 

State  Capitol  Building.  Room  1220. 

Lincoln.  Nebraska  63509.  (404)  471-2643 
Mr.  Donald  J.  Mello. Court  Administrator, 

Administrative  Office  of  the  Courts. 

Capitol  Complex.  Carson  City.  Nevada 

89710,  (702)  885-5076 
Mr.  James  F.  Lynch,  State  Court 

Administrator,  Supreme  Court  of  New 

Hampshire,  Frank  Rowe  Kenison  Building, 

Concord.  New  Hampshire  03301,  (603) 

271-2419 
Mr.  Robert  Lipschcr.  Administrative  Director, 

Administrative  Office  of  the  Courts,  CN- 

037,  RJH  Justice  Complex.  Trenton.  New 

Jersey  08625.  (609)  984-0275 
Honorable  E.  Leo  Milones,  Chief 

Administrative  Judge,  Office  of  Court 

Administration,  270  Broadway,  New  York, 

New  York  10007,  (212)  587-2004 


Ms.  Deborah  Kanter,  State  Court 
Administrator.  Administrative  Office  of  the 
Courts,  Supreme  Court  of  New  Mexico, 
Supreme  Court  Building.  Room  25,  Sante 
Fe,  New  Mexico  87503,  (505)  827-4800 

Mr.  James  C  Drennan,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  Post  Office  Box  2448,  Raleigh, 

North  Carolina  27602,  (919)  733-7106/ 
7107 

Mr.  Kcithe  E.  Nelson.  State  Court 
Administrator.  Supreme  Court  of  North 
Dakota,  State  Capitol  Building,  Bismarck. 
North  Dakota  58505.  (701)  224-^216 

Mr.  Stephan  W.  Stover,  Administrative 
Director  of  the  Courts.  Supreme  Court  of 
Ohio.  State  Office  Tower,  30  East  Broad 
Street.  Columbus,  Ohio  43266-0419,  (614) 
466-2853 

Mr.  Howtrd  W.  Conyers.  Admuiistrative 
Director,  Administrative  Offir;e  of  the 
Courts,  1925  N.  Stiles.  Suite  305. 
Oklahoma  Citv,  Oklahoma  73105,  (405) 
521-2450 

.Mr.  R.  William  Linden.  Jr..  State  Court 
Administrator,  Supreme  Court  of  Oregon, 
Supreme  Court  Building.  Salem,  Oregon 
97310.(503)378-6046 

Mr.  ThoiBas  B.  Darr.  Director  for  Legislative 
Aff.iirs,  (Communications  and 
AdminisUation.  5035  Ritter  Road. 
Mw.haticsburg.  Pennsylvania  17055.  (717) 
795-2000 

Dr.  Robert  C.  Harrell,  State  Court 
Administrator.  Supreme  C'ourt  of  Rhode 
Island,  250  Benefit  Street.  Providence, 
Rhode  Island  02903.  (401)  277-3266 

Mr  Louis  L.  Rosen.  Director.  South  Carolina 
Court  Administration.  Post  Office  Box 
5044  7.  Columbia,  South  Carolina  29250. 
(803)  734-1800 

Honorable  Robert  A.  Miller,  C:hii;f  Justice, 
Supreme  Court  of  South  Dakota,  500  East 
(iipitol  .Avenue.  Pierre,  South  Dakota 
57501,(605)  773-4885 

Mr.  Charles  E.  Ferrell.  Executive  Secretan'. 
Supreme  Court  of  Tennessee.  Supreme 
Cxjurt  Building.  Room  422.  Nashville, 
Tennessee  37219.  (615)  741-2687 

Mr.  C.  RajTnond  Judice,  Administrative 
Director.  Office  of  Court  Administration  of 
the  Ttixas  Judicial  System.  Post  Office  Box 
12066,  Austin,  Texas  78711,  (512)  463- 
1625 

Mr.  Ronald  W.  Gibson,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  230  South  500  East.  Salt  Lake  City. 
Utah  84102,  (801)  533-6371 

Mr.  Thomas  J.  Lehner.  Court  .^dministrator, 
Supreme  Court  of  Vermont.  Ill  State 
Street.  Montpelier.  Vermont  05602,  (802) 
828-3281 

Ms.  Viola  E.  Smith.  Clerk  of  the  CjourtJ 
Administrator.  Territorial  Court  of  the 
Virgin  Islands,  Post  Office  Box  70, 
Charlotte  Amalie,  St.  Thomas,  Virgin 
Islands  00801.  (809)  774-6680,  ext.  248 

Mr.  Robep  N.  Baldwin.  Executive  Secretary, 
Supreme  Court  of  Virginia.  Administrative 
Offices.  100  North  Ninth  Street,  3rd  Floor, 
Ri(  hmand.  Virginia  23219,  (804)  786-6455 

Ms.  Mary  C.  McQueen,  Administrator  for  the 
Courts.  Supreme  (>)urt  of  Washington. 
Highways-Licensing  Building,  6th  Floor, 
12th  and  Washington.  Olympia. 
Washington  98.504.  (206)'753-.S780 


Mr.  Ted  J.  Philyaw,  Administrative  Director 
of  the  Courts,  Administrative  Office,  402- 
E  State  Capitol,  Gharlestoh.  West  Virginia 
25305,  (304)  348-0145 

Mr.  J.  Denis  Moran,  Director  of  State  Courts, 
Post  Office  Box  1688,  Madison,  Wisconsin 
53701-1688,  (608)  266-6828 

Mr.  Robert  L.  Duncan,  Court  Coordinator, 
Supreme  Court  Building,  Cheyenne, 
Wyoming  82002,  (307)  777-7581 

Appendix  II— SJI  Libraries  Designated 
Sites  and  Contacts  (August  1993) 

State:  Alabama 

Location:  Supreme  Court  Library 

Contact:  Mr.  William  C.  Younger.  Slate  Law 
Librarian,  Alabama  Supreme  Court  Bldg., 
445  Dexter  Avenue.  Montgomery,  Alabiuna 
.36130.(205)242-4347 

State:  Alaska 

Location:  Anchorage  Law  Library 

Q)ntact:  Ms.  Cynthia  S.  Petumenos,  State 
Law  Librarian,  Alaska  Court  Libraries.  303 
K  Street.  Anchorage.  Alaska  99501,  (907) 
264-0583 

State:  Arizona 

Location:  State  Law  Library 

(Contact:  Ms.  Sharon  Womack,  Director. 
Department  of  Library  and  Archix-es,  State 
Capitol.  1700  West  Washington,  Phoenix. 
Arizona  85007,  (602)  542-4035 

State:  Arkansas 

Location:  Administrative  Office  of  the  Courts 

(Aintact:  Mr.  James  D.  Gingerich,  Director. 
Supreme  Court  of  Arkansas, 
Adrr.inistrative  Office  of  the  Courts.  Justice 
Building.  625  Marshall..Litt!e  Rock, 
Arkan.sas  72201-1078.  (501)  376-6655 

State:  (California 

Location:  Administrative  Office  of  the  (>>urts 

Contact:  Mr.  William  C.  Vickrey,  State  Court 
Administrator.  Administrative  Office  of  the 
Courts.  303  Second  Street,  South  Tower. 
San  Francisco.  California  94107,  j;415)  396- 
9100 

State:  Qilorado 

Location:  Supreme  Court  Library 

Omtact:  Ms.  Frances  Campbell.  Supreme 
Court  Law  Librarian.  (Colorado  State 
judicial  Building,  2  East  14fh  Avenue. 
Denver.  (Colorado  80203.  (303)  837-3720 

State:  (Connet:ticut 

Location:  State  Library 

(Contact:  Mr.  Richard  Akeroyd,  State 
Librarian.  231  Capital  Avenue,  Hartford, 
Connecticut  06106.  (203)  566-4301 

State:  Delaware 

Location:  Administrative  Office  of  the  (Courts 

Contact:  Mr.  Michael  E.  McLaughlin,  Deputy 
Director.  Administrative  Office  of  the 
Courts.  Carvel  State  Office  Building,  820 
North  French  Street.  11th  Floor,  P.O.  Box 
8911.  Wilmington.  Delaware  19801.  (302) 
571-2480 

State:  District  of  (Columbia 

Location:  Executive  Office,  District  of 
Columbia  Courts 

Contact:  Mr.. Ulysses  Hammond,  Executive 
Officer.  Courts  of  the  District  of  Columbia, 
500  Indiana  Avenue,  NW.,  Wa.shington.  DC 
20001.(202)879-1700 

State:  Florida 

Location:  Administrative  Office  of  the  (Courts 

(Contact:  Mr.  Kenneth  Palmer,  State  Court 
Administrator,  Florida  State  (Courts 
System.  Supreme  Court  Building, 
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Tallahassee,  Florida  32399-1900,  (904) 

488^^621 
State:  Georgia 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  Robert  L.  Doss,  Jr.,  Director, 

Administrative  Office  of  the  Courts,  The 

Judicial  Council  of  Gooi^gia,  244 

Washington  Street,  SW.,  Suite  550  Atlanta 

Georgia  30334,  f404)  656-5171 
State:  Hawaii 

Location:  Supreme  Cf)urt  Library 
Contact:  Ms.  Ann  Koto.  .Acting  Law 

Librarian,  Supreme  Court  Law  Lihrtiry. 

P.O.  Box  2560,  Honolulu,  Hawaii  ')6fi04 

(808)  548-4605 
State:  Idaho 
Location:  AOC  )u<licial  Education  Librdry/ 

State,  Law  Library  in  Boise 
Contact;  Ms.  Laura  Pershing,  Stale  Law 

Librarian,  Idaho  State  Law  Library, 

Supreme  Court  Building,  451  West  State 

Street,  Boise,  Waho  83720,  (208)  334-3316 
Slate:  Illinois 

Location:  Supreme  Court  Library 
(>)nfact:  Ms.  Brend'a  I.  Larison,  Supremo 

Court  Library.  Supreme  c:k)urt  Building, 

Springfield,  Illinois  62701-1791,  (217) 

782-2424 
State:  Indiana 

Location:  Supreme  Court  Library 
Contact:  Ms.  Cxmstance  Matts.  Supreme 

Court  Librarian,  Supreme  Court  Library, 

State  House,  Indianapolis,  Indiana  46204 

(317)232-2557 
State:  Iowa 

Location:  Administrative  Office  of  the  Court 
Cxjntact:  Mr.  Jerry  K.  Beatty,  Executive 

Director,  Judicial  Education  and  Planning, 

Administrative  Office  of  the  (>)urts.  State 

Capital  Building,  Des  Moines.  Iowa  50319 

(515)281-8279 
State:  Kansas 

Location:  Supreme  Court  Library 
Ojntact:  Mr.  Fred  Knecht,  Law  Librarian, 

Kansas  Supreme  Court  Library.  301  West 

10th  Street,  Topnka,  Kansas  66614,  (913) 

296-3257 
State;  Kentucky 
Location:  State  Law  Library 
Contact:  Ms.  Sallie  Howard,  .Stale  Law 

Librarian,  State  Law  Library,  State  c::iipital. 

Room  2(10-A,  Frankfort.  Kentui  ky  40601 

(502)  564-4848 
■State:  Louisiana 
Location:  State  Law  Library 
Gintact:  Ms.  Carol  Billings.  Director, 

Louisiana  Law  Library.  301  Loyola 

Avenue,  New  Orleans.  Louisiana  70112 

(504)  568-5705 
State:  Maine 
Location:  State  Law  and  b-j-isl.itivi! 

Reference  Library 
Q)ntact:  Ms.  LynnE.  Randall,  State  Law 

Librarian,  State  House  Station  43,  Augu.sta 
Maine  04333,  (207)  289-1600 
State:  Maryland 
Location:  State  Law  Library, 
Ointact:  Mr.  Michael  S.  MHIit.  nire«:tor, 
Maryland  State  Law  Library,  (x)urt  of 
Appeal  Building,  361  Rowe  Boulevard. 
Annapolis.  Maryland  21401.  (301)  974- 
3395 
State:  Massachusetts 
Locntion:  Middlesex  Law  Library 
(>)ntact:  Ms.  Sandra  Lindheimer,  Librarian, 
Middlesex  Law  Library,  .Superior  Court 


House,  40  Thomdike  Street.  Cambridge, 

Massachusetts  02141,  (617)  494-4148 

State:  Michigan 

Location:  Michigan  Judicial  Institute 
Contact:  Mr.  Dennis  W.  Catlin,  Executive 
Director,  Michigan  Judicial  Institute.  222 
VV.ishingt()n  Square  North,  P.O.  Box  30205 
Lansing.  Michigan  48909,  (517)  334-7804 
State:  Minnesota 
IxK-aliun:  State  Law  Library  (Minnesota 

ludirial  C>?nter) 
C>inf;ii.t:  Mr.  Marvin  R.  Anderson,  .State  Law 
Librarian,  Supreme  Court  of  Minnesota,  25 
Constitution  Avenue,  St.  Paul,  Minnesota 
.551.'i5.(()12)297-2»B4 
State:  Mississippi 

Location:  Miksissippi  Judicial  Ck)I!ege 
C/}ntact:  .Mr.  Rick  D  Patt,  Staff  Attorney, 
Mississippi  Judicial  College,  6th  Floor, 
3825  Ridgpwood,  Jackson,  Mississippi 
39211,(601)982-^.590 
State:  Montana 
Location;  State  Law  Library 
Qmtact:  Ms.  Judith  Mi^adows,  State  Law 
Librarian.  State  Law  Library  of  Montana, 
Justice  Building,  215  North  Sanders, 
Helena,  Montana  59620,  (406)  444-3660 
State:  National 
Lo<.ation:  JERITT  Project/  Michigan  State 

University 
Ointact:  Dr.  John  K.  Hudzik,  Pn)icH;t  Director, 
Judicial  Education,  Reference,  Information 
and  Technif;al  Transfer  Project  (JERITT), 
Michigan  State  University.  560  Baker  Hall, 
East  Lansing,  Michigan  48824 
State:  Nebraska 

Location:  Administrative  Office  of  the  (iiurts 
Contaa:  Mr.  Joseph  C.  Steele,  State  Court 
Administrator,  Supreme  Court  of  Nebraska, 
Administrative  Office  of  the  CourU,  P.O. 
Box  98910,  Lincoln,  Nebraska  68509-^910 
(402)471-3730 
State:  Nevada 

Location:  National  Judicial  College 
rx)ntact:  Dean  V.  Robert  Payant,  National 
Judicial  College,  judicial  College  Building, 
I  iniversity  of  Nevada,  Reno,  Nevada  89550 
(702)784-6747 
State:  New  Jcrsev 
Location:  New  Jersey  State  Library 
(V)nlr>ct:  Mr.  Robert  L.  Bland,  Uw 
Coordinatur,  .State  of  New  jersev. 
Department  uf  Education.  State  Library. 
185  West  State  Street,  CN520,  Trenttin. 
New  Jersey  08625,  (609)  292-6230 
State:  New  Mexico 
Location:  Supreme  Court  Library 
Contad:  Mr.  Thaddeus  Bejnar,  Librarian. 
.Supreme  Court  Library.  Post  Office  Drawer 
L,  Santa  F<>.  ,\'ew  Mexico  H7504.  (.'.05)  827- 
4850 
Stale.  New  Ynrk 

LoQition:  Supreme  Ojurt  Library 
(iintact:  M.-;.  Susan  M.  VVcx>d,  Esq.,  I'niK.ipal 
Law  Librarian,  New  York  State  Supreme 
(;ourt  Law  Librarv,  Onondaga  (A)untv 
(jiiirt  House,  .Syracuse.  New  York  13202 
(315)435-2063 
State;  North  (Carolina 
Location:  Sup.remc  Court  Library- 
Contact:  .Ms.  Louise  Stafford,  Librarian,  North 
Carolina  Supreme  Court  Library.  P.O.  Box 
28006  (by  courier).  500  Justice  Building,  2 
East  Morgan  .Street,  Raleigh.  North  Cirolina 
27601,(919)733-3425 
State:  North  Dakota 


Location:  Supreme  Court  Library 
Contact:  Ms.  Marcella  Kramer,  Assistant  Uw 
Librarian,  Supreme  Cxtun  Law  Library,  600 
East  Boulevard  Avenue,  2nd  Floor,  Judicial 
Wing,  Bismarck,  North  Dakota  58505- 
0530,(701)224-2229 
State:  Northern  Miiri.-ma  Islands 
Location:  Supreme  Court  of  the  Northern 

Mariana  Islands 
Omtact:  Honorable  Jose  S.  Dt^la  Cruz,  Chief 
Justice,  Supreme  Court  of  the  Northern 
Mariana  Islands,  P.O.  Box  2165,  .Saipan 
MP  96950,  (670)  234-5275 
Slate;  Ohio 

I'Ocation:  Supreme  Ojurt  Library 
(>mtacl.  Mr.  Paul  S.  Fu.  Law  Librarian. 
Supreme  Court  Law  Library,  Supreme 
Court  of  Ohio,  30  East  Broad  Street, 
Columbus,  Ohio  4  3266-0419,  (614)  46<y- 
2044 
State:  Oklahoma 

Lor.ation:  Administrative  Office  of  the  Qnirts 
Contact:  Mr.  Howard  W.  Convert,  Director, 
Administrative  Office  of  the  Oiurts.  1D15 
North  Stiles,  Suite  305,  Oklahoma  City 
Oklahoma  73105.  (405)  521-2450 
State:  Oregon 

Location;  Administrative  Office  of  the  (imrts 
Contact:  Mr.  R.  William  Linden,  Ir  , 
State  (>)urt  Administrator,  Supreme  Ciurt  of 
Oregon,  .Supreme  Cx)urt  Building,  .Salem. 
Oregon  97310.  (503)  373-6046 
State;  Pennsylvania 

Location:  State  Library  of  Pennsylvania 
Contact:  Ms.  Betty  Lutz,  Head,  Acquisitions 
Section,  State  Library  of  Pennsylvania, 
Technical  Services,  G46  Forum'  Building, 
Harrisburg,  Pennsylvania  17105,  (717) 
787-4440 
State:  Puerto  Rico 

Location:  Offu  e  of  Oiurt  Administration 
Ctmtact:  Mr,  Alfredu  Rivera-Mendoza,  Fisq., 
Director,  Area  of  Planning  and 
Management  Oftict;  of  Court 
Administration,  P.O.  Box  917,  Hato  Key, 
Puerto  Rico  00919 
State;  Rhode  Island 
Lixration:  .State  Law  Library 
Contact:  Mr.  Kendall  F.  Svengalis,  Law 
Librarian,  Licht  Judicial  Complex,  250 
Bt'nefit  .Street,  Providence,  Rhode  Island 
02903.  (-01)  277-:)275 
Slate;  South  (iari)lina 
Location;  C4jlpman  K.iresh  Law  Librarv 
(Universitv  cif  .South  Cjirulina  .Schixjl  of 
Law) 
(iintdd  Mr  Bruce  S.  [ohnson.  Uw 
Librarian,  Assoiriate  IVofessor  of  Law, 
(>)leman  Karesh  Law  Library.  U.  .S.  C.  Law 
Center,  Universitv  of  .S<juth  (iirolina, 
Oilumbia,  .South  (-mdina  2t)208,  (803) 
777-5944 
StaUv.  Tenncss<i' 

UK:;ition:  Tennessee  Statf  Law  Library 
Omlait;  Ms  Donna  C.  Wair.  Librarian. 
Tennesse.'  Sl,it<>  Law  Librar>-.  Sup.reme 
(x)urt  Building,  401  Seventh  Avi.nue  N. 
Nashville,  T.iinessc.-  37243-0609.  (61.5) 
741-2016 
.State;  Texas 

LtHation;  .State  Liiw  Librarv' 
(>)ntact;  Ms  Kay  .S<  hleuler,  Dire<.tt»r,  .Sute 
Law  Librar>%  P.O,  Box  12367,  Austin, 
Texas  78711.  (512)  463-1722 
.State;  US.  Virj^in  Islands 
Location:  Librar>'  of  the  Territorial  (Aiurt  of 
the  Virgin  Islands  (.St.  Thomas) 
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Contact:  Librarian,  The  Library,  Territorial 
Court  of  the  Virgin  Islands,  Post  Office  Box 
70.  Charlotte  Amalie,  St.  Thomas,  U.S. 
Virgin  Islands  00804 

State:  Utah 

Location:  Utah  State  Tudicial  Administration 
Library 

Ckintact:  Ms.  Jennifer  Bullock,  Librarian,  litah 
State  Judicial  Administration  Library,  230 
South  500  East.  Suite  300,  Salt  Lake'Citv. 
Utah  84102,  (801)  533-6371 

State:  Vermont 

Location:  Supreme  Court  of  Vermont 

Contact:  Mr.  Thomas  J,  Lehner,  Court 

Administrator,  Supreme  Court  of  Vermont. 
Ill  State  Street,  c/o  Pavilion  Office 
Building,  Montpelier,  Vermont  05602, 
(802)828-3278 

State:  Virginia 

Location:  Administrative  Office  of  the  Courts 

Contact:  Mr.  Robert  N.  Baldwin,  Executive 
Secretary,  Supreme  Court  of  Virginia, 
Administrative  Offices.  100  North  Ninth 
Street,  Third  Floor,  Richmond,  Virginia 
23219.  (804)  786-6455 

State:  Washington 

Location:  Washington  State  Law  Library 

Contact:  Ms.  Deborah  Norwood.  State  Law 
Librarian.  Washington  State  Law  Library, 
Temple  of  Justice,  Mail  Stop  AV-02, 
Olympia.  Washington  98504-0502.  (206) 
357-2146 

State:  West  Virginia   ' 

Location:  Administrative  Office  of  the  Courts 

Contact:  Mr.  Richard  H.  Rosswurm.  Deputy 
Administrative  Director  for  Judicial 
Education.  West  Virginia  Supreme  Court  of 
Appeals.  State  Capitol.  Capitol  E-400. 
Charleston.  West  Virginia  25305.  (304) 
348-0145 

State:  Wisconsin 

Location:  State  Law  Library 

Contact:  Ms.  Marcia  Koslov.  State  Law 
Librarian.  State  Law  Library.  310E  State 
Capitol  P.O.  Box  7881.  Madison, 
Wisconsin  53707,  (608)  266-1424 

State:  Wyoming 

Location:  Wyoming  State  Law  Library 

Contact:  Ms.  Kathy  Carlson,  Law  Librarian, 
Wyoming  State  Law  Library,  Supreme 
Court  Building.  Cheyenne,  Wyoming 
82002,  (307)  777-7509 

National:  American  Judicature  Society 

Contact:  Ms.  Clara  Wells,  Assistant  for 
Information  and  Libran,'  Services,  25  East 
Washington  Street.  Suite  1600,  Chicago. 
Illinois  60602,  (312)  558-6900 

National:  National  Center  for  State  Courts 

Contact:  Ms.  Peggy  Rogers.  Acquisitions/ 
Serials  Librarian.  300  Newport  Avenue, 
Williamsburg,  Virginia  23187-8798.  (804) 
253-2000 

Appendix  III — Stale  Justice  Institute 
Scholarship  Appiiration 

(Form  Si) 

Applicant  Information 

1.  Applicant  Name:     

(Last)        (First)        (M) 

2.  Position: 

3.  Name  of  Cx)urt: 

4.  Addre.ss:    

Street/P.O.  Box 

City        State        Zip  Code 


5  Telephone  No.     

6.  Congressional  District: 

Progran  Information 

7.  Course  Name:  

8.  Course  Dates:   

9.  Course  Provider: 

10.  Location  Offered: 


E.stimaled  Expenses 

(Please  note,  scholtirships  iire  liniited  to 
tuition  and  transportation  expenses  to  and 
from  the  site-of  the  course  up  to  a  maximum 
of  SI. 500.) 

Tuition:  S  — — ■ — 

Transportation:  S 


(airfare,  trainfare  or  if  you  plan  to  drive,  the 
approximate  distance  and  mileage  rate) 
Amount  Requested:  S 


(This  application  does  not  sene  as  a 
registration  for  the  course.  Please  contact  the 
education  provider.) 

Additional  Information 

Please  attach  a  current  resume  or 
professional  summary,  and  answer  the 
following  questions.  (You  may  attach 
additional  pages  if  necessary.) 

1.  How  will  your  taking  this  course  benefit 
you,  your  court,  and  the  State's  courts 
generally? 

2.  Is  there  any  education  or  training 
currently  available  through  your  State  on  this 
topic? 

3.  How  will  you  apply  what  you  have 
learned?  Please  include  any  plans  you  may 
have  to  develop/teach  a  course  on  this  topic 
in  your  jurisdiction/State,  provide  in-service 
training,  or  otherwise  disseminate  what  you 
have  learned  to  colleagues. 

4.  Are  State  or  local  funds  available  to 
support  your  attendance  at  the  proposed 
course?  If  so,  what  amount(s)  will  be 
provided? 

5.  Haw  long  have  you  ser\'ed  as  a  judge  or 
court  manager? 

6.  How  long  do  you  anticipate  serving  as 
a  judge  or  court  manager,  assuming 
reelection  or  reappointment? 

7.  How  long  has  it  been  since  you  attended 
a  non-mandatory  continuing  profiissional 
education  pnif^ram? 

Statement  of  Applicant's  Commitment 

If  a  scholarship  is  dwanied,  1  will  submit 
an  evaluation  of  the  educational  program  to 
the  State  Justice  Institute  and  to  the  Chief 
lustiue  of  my  State. 

Signature 

D.ite 

I'le.i*"  return  this  form  ,ind  Form  S-2  to: 
StHte  justice  Institute,  1650  King  Street,  Suite 
t)00.  Alexiindri.i  Virginia  22:n4 

State  Jastice  lastilute — Scholarship 
Application;  Concurrence 

(r-onnS2) 

1, _ 

N.iiiie  of  Cliirf  justice  (or  (ihief  justit.e's 
Di-sii;nte) 

have  raviewed  the  dpplicdtioii  for  a 

S(.lii)l,irship  to  attend  the 

pri');r.ilH  entitled -; :^ — 


prepared  by 

Name  of  Applicant 

and  concur  in  its  submission  to  the  State 
Justice  Institute.  The  applicant's 
participation  in  the  program  would  benefit 
the  State;  the  applicant's  absence  to  attend 
the  program  would  not  present  an  undue 
hardship  to  the  court;  and  receipt  of  a 
scholarship  would  not  diminish  the.amount 
of  funds  made  available  by  the  State  for 
judicial  education. 

Signature  ^^  ~ 

Name 

Title 

Date 
Appendix  IV 

State  Justice  Institute  Project 
Budget 

[Form  E] 


Category 

SJI 
funds 

Cash 
match 

In-kind 
match 

Personnel 

Fringe  Benefits  . 

Consultant/Con- 
tractual. 

Travel 

Equipment 

Supplies 

Telephone 

Postage 

Printing/ 
Photocopying. 

Audit 

Other 

Indirect  Costs 
(%). 

Total  

Project  Total: 
S 

S 

s 
s 

s 
s 
s 

s 

s 
s 

s 
s 
s 

s 

S 
$ 
S 

S 

s 
s 
$ 
s 
s 

$ 

s-  ■ 
s 

s 

S 
S 
S 

S 
S 
S 
S 
S 
S 

S 
S 
S 

S 

Financial  assistance  has  been  or  will  be 
sought  for  this  project  from  the  following 
other  sources: 


Appendix  V      . 

State  Justice  IrLstitute 

Certificate  of  State  Approval 
Form  B 

(Instructions  on  Reverse  Side) 

The 

Name  of  State  Supreme  Court  or  Designated 

Agency  or  Council 

has  revi(!wed  the  application  entitled    


prepared  by -; 

Name  of  Applicant 

approves  its  submission  to  the  State  Justice 

Institute,  and 

I     i  agrees  to  receive  and  administer  and  bo 

accountable  for  all  hmds  awarded  by  the 

Institute  pursuant  to  the  application. 

I     1  designates ^ 
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.S|;.':,.||||I('- 

lit!.! 

n.ii.. 


Ki-.  h  apj)!ii  .)!i,,i,  f,)r  f;p,i,;.;.j;  [;^ 


'  Si. It''  or         ill.    ■,„-,% 


(."I, 


■r   ;.:,!<  '>..   ),  (,  i:.-t  .•  :,.  ,,,- 


N  .1.  I.'  .:  >'..'i 


I). 


Instrm  linns-  -ri:i),)  H 

ill 


;ill  fiiniis  ^'V   .i.;(    ■  h^  ;;,,.  Iiist;  .•.    J,,  ..    ,  i-y  •'-.'  ■'''■  ^  '"  '  "'■'■»'  il'    rcii    >.  '•^  tf,--  ,  •;     .    ,,r 

"nits    ^:  I   .S':    ■i;,:()-S;i.iU>.  I'Mi:.  N.    l„»h  xvhi<h  ls;uj!f;or:i.H!  i;,)(i..r 

-'•  s',;r,,.,i  hy-t*..  (.'■;,;  f  M.ii''  ■  .■:  ,,:  Iv.  .l<-:i>j;.i;;.,n  from  th<>  .S!.,;c 
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V.;.'.  ii;'si}..ii;,U'.i'  iigriicy  (T  <  (>!in(  i|  (i;ffi  ■.  jr  ,... 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20,  30,  40,  50,  51,  70.  and 
72 

RIN3150-A06S 

Radiological  Criteria  foi 
Decommissioning 

AGENCY:  Nuclear  Regulatory 

Commi.ssion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  regarding 
decommissioning  of  licensed  facilities 
to  provide  specific  radiological  criteria 
for  the  decommissioning  of  lands  and 
structures. 

The  proposed  criteria  would  apply  to 
the  decommissioning  of  all  licensed 
facilities  and  facilities  subject  to  the 
Commission's  jurisdiction.  The 
Commission  expects  to  apply  these 
criteria  in  determining  the  adequacy  of 
remediation  of  residual  radioactivity 
resulting  from  the  possession  or  use  of 
source,  Byproduct,  and  special  nuclear 
material.  For  high-level  and  low-level 
waste  disposal  facilities,  the  criteria 
would  apply  only  to  ancillary  surface 
facilities  that  support  radioactive  vva.ste 
disposal  activities  because  criteria  for 
closure  of  the  remainder  of  the  facility 
and  termination  of  the  license  are 
currently  specified.  For  uranium  mills, 
the  criteria  apjply  to  decommissioning  ol 
the  facility  but  not  to  soil  cleanup  and 
the  disposal  of  uranium  mill  tailings. 
The  criteria  would  apply  to 
decommissioning  of  nuclear  facilities 
that  operate  through  their  normal 
lifetime,  as  well  as  to  those  that  may  be 
shut  down  prematurely.  However,  thev 
would  not  apply  to  sites  already  coveri'd 
hy  a  decommissioning  plan  approved  by 
the  Commission  before  the  effective  dato 
of  this  rule,  if  it  is  adopted  in  final  form. 

The  intent  of  this  rulemaking  is  to 
provide  a  clear  and  consistent 
regulatory  basis  for  determining  the 
extent  to  which  lands  and  structures 
nuist  be  remediated  before  a  site  can  he 
considered  decommissioned.  The 
Commission  believes  that  inclusion  o! 
criteria  in  the  regulations  would  result 
in  niore  efficient  and  consistent 
li(  ensing  actions  related  to  the 
numerous  and  frequently  comple.x  site 
remediation  and  decommissioning 
activities  anticipated  in  the  future.  Tlii' 
Commission  has  reassessed  the  basis  tor 
the  residual  contamination  levels 
contained  in  existing  guidance  in  light 
of  changes  in  basic  radiation  protection 
standards,  improvements  in  remediation 
and  rarliation  detection  technologies. 


decommissioning  experience  obtained 
during  the  past  15  years,  and  comments 
received  from  workshops  held  as  part  of 
this  rulemaking  effort. 

The  NRC  presently  allows 
decommissioning  on  a  site-specific  basis 
using  existing  guidance.  However,  the 
Commission  believes  that  codifying 
radiological  criteria  for 
decommissioning  in  tlie  regulations 
would  allow  the  NRC  to  more 
effectively  carry  out  its  function  of 
protecting  public  health  and  the 
enviromnent  at  decommissioned  sites 
by  providing  for  more  efficient  use  of 
NRC  and  licensee  resources,  consistent 
application  across  all  types  of  licenses. 
and  a  predictable  basis  for 
decommissioning  planning.  In  addition 
it  would  eliminate  protracted  delays  in 
decommissioning  which  result  as 
licensees  wait  for  NRC  to  promulgate 
regulatory  criteria  before  proceeding 
with  decommissioning  of  their  facilities. 

DATES:  Submit  comments  December  20, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  tlie  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Send  comments  to: 
Secretan',  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attn:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays. 

Comments  may  be  sutimitted 
eiectroiijcally,  in  either  ASCII  text  or 
WordPerfect  format,  by  calling  the  NRC 
Enhanced  Participatory  Rulemaking  on 
Radiological  Criteria  for 
Decommissioning  Electronic  Bulletin 
Board,  1-800-880-6091  (58  FR  37760; 
July  \?..  1993).  The  bulletin  board  may 
he  accessed  using  a  personal  computer, 
a  modem,  and  most  commonly  available 
(ommunications  software  packages. 
Communication  software  parameters 
should  be  set  ^s  follows:  parity  to  none, 
d.iti  bit$  to  R,  ind  stop  bits  to  1  (N,8,l). 
L's.e  ANSI  or  VT-100  terminal 
emuUition.  Background  documents  on 
the  rulennking  are  also  available  for 
downloading  and  viewing  on  the 
bu!!^•ti^  board.  For  more  information 
call  Ms.  C:hristine  Daily,  U.S.  Nuclear 
Keguliitory  Commission.  Washington. 
DC  2055,^).  Phone  (301)  415-6026;  FAX 
(M(!l)  415-5385. 

Documents  related  to  this  rulemaking 
may  be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW. 
(Lower  Level).  Washington.  DC.  Many  of 
these  documents  may  also  be  viewed 
and  downloaded  electronically  via  the 


Electronic  Bulletin  Board  established  hy 
NRC  for  this  rulemaking. 

Single  copies  of  the  regulatory 
analysis  may  be  obtained  by  written 
request  from  RPHEB  Secretary,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Cununission, 
Washington,  DC  20555. 

Single  copies  of  the  draft  generic 
environmental  impact  statement 
(NUREG-1496):  "Background  as  a 
Residual  Radioactivity  Criterion  for 
Decommissioning,  Appendix  A  to  the 
GEIS  in  Support  of  Radiological  Criteria 
for  Decommissioning  Nuclear 
Facilities"  (NURE&-1501);  or  the  staffs 
working  draft  regulatory  guidance 
(NUREG-1 500)  may  be  obtained  by 
written  request  or  telefax  (301-504- 
2260)  from:  Distribution  Services, 
Printing  and  Mail  Services  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555. 

The  NRC  requests  public  comment  on 
the  draft  generic  environmental  impact  • 
statement  (NUREG-1496).  Comments  on 
NUREG-1496  may  be  submitted  to: 
Chief,  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Information  and  Publication  Services. 
Mail  Stop  T-6D59.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Hand  deliver  comments  on 
NUREG-1496  to  11545  Rockville  Pike. 
Maryland  between  7:45  a.m.  and  4:15 
p.m.  on  Federal  workdays.  Comments 
on  NUREG-1496  may  be  submitted 
electronically  as  indicated  elsewhere 
under  the  ADDRESSES  heading. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Malaro.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  415-6201. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

The  Nuclear  Regulatory  Commission 
is  proposing  to  amend  10  CFR  Part  20 
of  its  regulations  to  provide  specific 
radiological  criteria  for  the 
decommissioning  of  lands  and 
structures.  1 

The  NRC  is  using  an  enhanced 
participatory  process  for  developing  the 
criteria.  This  process  included  a  series 
of  seven  workshops  held  from  January 
through  May  1993.  The  workshops  were 
conducted  at  a  very  early  stage  of 
rulemaking  to  enhance  participation  of 
interested  parties  and  the  public  with 
the  following  objectives:  (a)  To  ensure 
that  the  relevant  issues  have  been 
identified;  (b)  to  exchange  information 
on  these  issues;  and  (c)  to  identify 
underlying  concerns  and  areas  of 
disagreement,  and,  where  possible. 


IMI 
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app.'-oat.hes  for  resolution.  In  July  1993. 
the  NRC  staii  also  conducted  eight 
scoping  meeting*:  for  the  rie\eloprni 
the  Generii  Enviror,;i;entn!  Impact 
Stotfcfneiit  (CF.IS)  shpp'ortin.^  the 
ruieinnkin}:. 

The  prupo.sed  criteria  would  npplv  to 
the  dei  onnni.ssioning  of  all  facilities 
licensed  u.-ider  10  CFR  Parts  :-iO,  40.  50, 
f'.n.  hi.  70  and  ~2.  ;.>,  well  as  other 
\i.:  ilit;'  s  soril-rt  to  tlif  Commission's 
iurisda  !ioii  luider  the  Atomic  Enerpv 
Ai  t  of  ]<i.-4.  ...--iimended.  (AEA)  a;Ki  the 
Ener,.:y  Kenr}:rini;'a:;o:-;  A.f  t  oi  10~4.  The 
Comin.ssicn  would  appiv  these  t  rit-eria 
in  s^tiiation's  u  here  reiivediation  of 
radion(  five  majerial  residues .resuit!!)g 
from  !i-e  or  posses.sion  of  Source. 
BviMpdiii'  andSpi-i  i.il  Nm  iear 
Material  IS  unde! taken.  lor  rii;^h-le\el 
and  low-level  waste  disposal  tatilities 
(10  CFR  Parts  60  u!id  61).  the  criteria 
would  app!\  c)i:lv  to  ancillary  surface 
!;;( ilities  that  support  radioai  tive  waste 
disposal  ai  li\  ities  becaiise  criteiia  for 
closure  oi  the  rentamder  of  the  fat  ihtv 
and  termination  of  the  lit  e:ise  are 
specified  in  10  CFR  Parts  F,o  and  hi.  For 
uranium  Uiills.  the  i  riter.a  would  apply 
to  decommissioiunc:  of  the  fa(  \\\\\  but  ' 
not  to  soil  cleanup  or  the  tiisposa!  of 
uranium  mil!  tailin^.'^.  whu  h  is  c  overed 
in  Appendix  A  of  10  CFR  Part  40  ^nd 


Environmental  Prote 


\^jeni  V 
.  The 


standards  in  40  CFR  Part  W. 
.(riteria  would  apph  to 
decommissioniug  of  n\ii  .'ear  fa(,itities 
that  operate  through  their  normal 
lifetirT-ie.  as  well  as  to  tliose  that  uiav  t>e 
shut  down  prematurely    H^iwe\er.  they 
would  )',ot  applv  to  sites  currently 
(  overed  b\  a  riei  ommissioning  plan 
approved  by  the  Commission  before  the 
eifeitive  date  of  this  rule,  i?  it  ;s  adopted 
as  a  final  rule 

The  purpose  of  the  ruleniakii-.g  is  to 
ensure  tliat  dei  omn'issiofnni.  u  jl}  hf- 
carried  out  without  i.ndue  imn,it:t  or. 
public  and  ot.cupatioua!  health  and 
safety  and  the  en\  imnmer.t.  The 
j.rcmosed  r.mendments  enha:ii  e  t.he 
existing  regulatory  tra;7;eworik  h> 
providing  a  c  lear  and  tcnsistent 
regulatory  basis  for  detenr.ining  the 
extent  to  which  lands  a!!(i  stru(  tores 
E:r.:st  he  remedhiteri  before  a  site  (  an  be 
fiei  ommissioned.  The  Coinmission 
believes  that  in(  lusion  of  (.riteria  in  the 
regulations  \^nuId  result  in  more 
efficient  and  (  onvistent  ii<  ensing 
actions  related  to  the  nunierous  and 
irequeiilly  complex  site 
decnntamination  and  det  cnmussioiung 
at  tivities  antu  ipated  in  the  iuture  The 
Commission  has  developed  thi  t  .tvis  for 
the  residual  (  ontaminati.on  levels  in 
light  of  <.hanges  in  basit  radiation 
protection  standards,  improvements  m 
rt  mediation  .-ind  radiation  (ietec  tion 


tei  hnologies.  decommissioning 
experience  obtained  during  the  past  1,5 
vears.  and  tomments  received  from 
workshops  held  as  part  of  this 
i.ileniaking  effort. 

Current  reguiatio:-.s  00  -^ot  cxp;i{.,;;v 
addrt-ss  radiological  criteria  fcr 
decommissioning.^  The  N'RC  prc.-,ei;tl\ 
allows  decommissioning  on  a  site- 
speciilc  basis  using  extsluig  guidance,*' 
However,  the  Comin.ssio;:  believ-s  that 
c  odifving  radiological  (.riteria  for 
det  omiiiissionir.g  in  the  reicu!at,'o;is 
'.V  0 u I d  all o\v  t h e  N R C  t e  ; ':-. ore 
effectively  tarry  out  its  f^r;;  tioii  of 
protecting  public  health  ar)d  the 
environment  at  decommissioned  sites 
by  pro\  iding  for  jnore  efficieni  use  of 
NRC  and  licenseeresourt.es,  consistent 
application  ai  ro's  all  tvpes  of  );c  eri'-e':. 
and  a  predit  table  basis  for 
deco.-rjmissionir.g  plar>i-!;':g  In  addition, 
it  would  eliminate  protracted  delavs  in 
decommission4ng  wh.t  h  result  as 
licensees  wait  tor  NRC  to  promulgate 
regulatory  (.riteria  before  pro;  eedin.e 
'.vith  de(  ommissioning  of  th^-.r  fat  iliiics. 

Background 

'I  he  Nuclear  Regulatory  Commission 
(NRC)  has  the  statutory  responsibilitv 
for  protection  of  health  and  safetv  ai,"d 
the  environment  related  to  the 
possession  and  use  of  source, 
byproduct,  and  spec  ird  nui  lear  m.i'erial 
under  the  AEA  One  par^  of  NKCs 
responsibilitv  is  to  ensure  safe  a;id 
timely  decommissioning  of  the  nt.cltar 
facilities  that  it  licenses  and  to  provide 
guidance  to  licens^^es  on  h'-'W  to  plan  for 
and  prepare  their  ss'es  for 
det.ommissioning  Det  ommissioning,  as 
previouslv  riei'ined  tjy  the  NRC.  means 
to  ri'ir.ove  nui  lear  facilities  safely  from 


■On  l.m-  27.  I'lHfi  (5,1  1  H  2-itjlfi..  i^o      ' 
(,^n^m}^^mr)  puL'iishcd  d  final  r-..f-  or,  K,cth-^„\ 
Ri'.jnir<'nii'n!,v  fiii  I)(-tommi>siiir.i-f  Sue  it-or 
I  11  i;)Ui\s  Mnwevpr.  Ihis  rulf  d  (i  r,<i|  jpptificRliy 
.iiidrf>.'.  r.iciio!f.g  crtj  <  ii!«t.«  for  <;rt(inin:s.v,on»'a 

•  Kcp:ilaIor>  giiidanrf  mler,;-.  at.x',  \:„i  t.i  is  ' 
.  i  lii.le  ihp  ff.!!ow  mp  WiCI  prrijir.os-j!-  cti 

■  on'.i.n-:;iidlion  \y\c\^  inaj  iie  ..\.  Urn  „•■  Rf.wjr,„biy 
\i  hieidNf  l.'\!,AR.M    •D.sj.Wr.i  i.r  On  silt  .Sjorii.sp" 
!■!  Thcrnim  w  I  r.,n;.,m  from  l'.,>.i  OjK-.-aiion?"' 
BrnDih  Tpchnicdl  HiivjCtin  ("i  !!.;«*■:  23,  19h1   ^ti  1  H 
S.Ofi]     Tprminrttii.r.  of  HvjiriKji.d  .«>,a,r(  i\  ^nd 
.S,-ei  ;«!  Vm  Ip.ir  Mult-r.^ls  l-KmsH;.,     V^^\.\  y  arvd 
(■iii(i„:if»-  DirTCvf  KC  H3-23,  Vovepit^r  4.  196.»; 

■  ff  miin..ti').n  of  UjHTdiir,^-  L  ( >  ^.^»»<.  tf.,'  \'i,rlp.ir 
K. ,-( ii.:<.'  R.'f.,;ldir.n  {.iiKJ.-  1  hb,  t:.n^  1974   li.tiir 
ifi  Sirfrforri  I'nivf-rMU  from  IrtniMs  R   M.l.-r  f.n  ,-( 
Slrtr(!ar(i./.,;iim  .inci  .Sj.p,  i„J  Pri.n-i  '.-■  B:„r.i.h, 

n  v,v,on  of  1  i(.pr,Mij;  ()fr,(Ho!\,„  Ik,:  K.,,„  i  ,r 
K.p:;.l,<Unn    NRf;  iKj.  kc!  No  Sri-141    .A).:  I  21 
1'<H2,  -N^lionrtl  V:.::,::\  Dnr.iiiri};  VV„'hr 
Si.  nii.,r()s  ■■  4()(:i-K  141.  ■HadioM.r,  I)i>vf 
( ■  .iiipjini'v  Su'.  Prolpi  iKir.  Apoii,,'.!  Ti..-.'-..:,ir,.i.!:i 
Kipmi  :il«.  I'r.».c;)!  in  the  hnv  tod'-,.  -a  .,^  „  K^^;^;!  u\ 
1    ipl.ir.ni'tl  (;i;nl«niin..i,or.,  ■  42  {  H  LOMM. 
\4>vcmi>Pt  30,  KCr  f,i,,,.ii.i,..  .-  »t»-«,i,i-dTniHrn> 
.n!  ni  !ij)!.it)lr  (ivfis  oi  rp>,i:.,.,(  i  uT.\..r:„un'.,i-T.  ..i 
OK  ,''iu:i>isMiir.4-i(  •.iii>,v. 


service  and  to  reduce  residual 
radioactivity  to  a  level  that  permits 
release  of  the  prcptrly  for  unrestricted 
use  and  termination  of  the  li(.ensM,'- 

Ciidtr  the  AEA  and  Reorgani/^Vio:. 
Pian  No,  3  of  1970.  the  Ln\ jroiim.;.:,,! 
Protection  Agenc  y  (EPA)  has  the 
statutory  respor.sibihtv  to  establish, 
generally  appln  able  standards  for 
prote(  tion  of  the  public  from  r.idioat  tive 
material  (i,e  .  outside  tne  NRC  licensees 
site  boundaries).  The  NRC  is  responsible 
for  ensuring,  through  licensing 
requirements  aiid  other  restrii'iKjnv  t.^.it 
activties  a?  facilities  und-  r  NRC 
jurisdiction  do  not  lead  to  radiation 
doses  outside  the  facilit\  bouudarips 
that  exceed  EPA's  generaiiv  apphr.-.ble 
standards.  For  this  reason,  NRC  has 
been  coordinating  i  loselv  uith  EPA  ui 
the  development  of  the  proposed 
decommissioning  standards 

A  Memorandum  of  Cnderst.mding 
IMOU)  signed  b\  NRC  ..nd  EPA  m 
March  1992  provides  a  basic  fram*  -.vex 
within  v.hich  NRC  and  EPA  will 
endeavor  to  resolve  issues  of  c  one  em 
relating  to  the  regulation  of 
radionuclides  in  the  en\  ironment 
I'nder  the  guidelines  of  the  MOL'  FTA 
will  mak./  a  determination  as  to  whet.'ier 
the  prof.osed  dec  ommissionmp 
standards  provide  a  sufficient  level  oi 
protection  for  public  health  and  «;.i«ety 
and  the  env  ironment  If  FPA  c  on.  tudes 
that  the  NRC  standards  are  suffii  ;ent. 
EPA  will  publish  its  findin.v:*-  m  trie 
Federal  Register  for  notice  and 
comment  and  propose  that  NRC 
licensees  he  exemj.t  from  Lit  slaMd6r(^>. 
developed  l)v  EFA  fr :  nuu-NRC  i. censed 
facilities. 

Decommissioning  activities  are 
initiated  when  a  licensee  dn  ide<  to 
terminate  licensed  activit  "s. 
Decommissioning  ac  tiv  iti  s  fto  not 
inc  hide  the  removal  and  oispos..)  ol 
spent  fuel,  whic  h  is  considered  to  b-  ...n 
operational  activity  or  the  removai  aiici 
disposal  of  nonradioactive  structures 
and  materials  bevoi.d  that  nee  essa;v  to 
terminate  the  NRC  Ik  ense   D.sposal  cf 
nonradioactive  hazardous  waste  not 
necessarv  for  NRC  license  termination  is 
not  c  ovf^red  hv  these  regulafic^ns  but 
would  be  treated  bv  other  app-opnate 
agencies  having  responsihilitv  over 
these  wastes.  If  nuclear  fac  ilities  are  to 
be  reused  for  nuclear  purposes. 
applications  fcjr  lis  ense  renewal  or 
amen'dmenf.  or  for  a  new  lie  ense  are  to 
be  submitted  ac  t  ordmg  to  the 
appropriate  existing  reguiat-on  Recsn  of 
a  nuclear  facility  for  other  nut  lear 
purposes  is  not  considered 
dec  ommissioning  bec:ause  the  f.ic  ihty 
n'mains  under  In  ense. 


"Sl'P.  ior  ex.: 
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After  licensed  activities  have  ceased, 
licensees  are  required  to  decommission 
their  facilities  so  that  their  licenses  can 
be  terminated.  At  present,  this  requires 
that  radioactivity  in  land,  groundwater, 
surface  water,  buildings,  and  equipment 
resulting  from  the  licensed  operation  be 
reduced  to  levels  that  allow  the  property 
to  be  released  for  unrestricted  use. 
Licensees  must  then  demonstrate  that 
all  facilities  have  been  properly 
decontaminated  and  that,  except  for  anv 
residual  radiological  contamination 
found  to  be  acceptable  to  remain  at  the 
site,  radioactive  material  has  been 
transferred  to  authorized  recipients. 
Confirmatory  surveys  are  conducted  bv 
NRC.  where  appropriate,  to  verify  that 
sites  meet  NRC  radiological  criteria  for 
decommissioning. 

There  are  currently  about  22.000 
licensees  in  the  United  States.  About 
one-third  ofthe.se  are  NRC  licensees, 
while  the  remainder  are  licensed  by 
Agreement  States  through  agreements 
entered  into  under  Section  274  of  the 
AEA.  Licensees  include  utilities, 
nuclear  fuel  fabricators,  universities, 
medical  institutions,  radioactive  source 
manufacturers,  and  companies  that  u.se 
radioisotopes  for  industrial  purposes. 
About  75  percent  of  NRC's  6.700 
materials  licensees  use  either  sealed 
radioactive  sources  or  small  amounts  of 
short-lived  radioactive  materials.  Sealed 
sources,  including  items  such  as  check 
sources,  do  not  pose  a  contamination 
problem  unless  the  encapsulation  is 
broken.  Decommissioning  of  these 
facilities  is  typically  simple  because 
there  is  usually  little  or  no  residual 
radioactive  contamination  to  be 
removed  and  disposed  of. 

Of  the  remaining  25  percent,  certain 
types  of  facilities  (e.g.,  radioactive 
source  manufacturers, 
radiopharmaceutical  producers,  and 
radioactive  ore  processors)  conduct 
operations  which  could  produce 
substantial  radioactive  contamination  in 
portions  of  the  facilities.  At  these  sites, 
lands,  faciUties,  or  equipment  may 
be<:ome  contaminated  through  the  use  of 
radioactive  material  in  forms  which 
have  not  been  encapsulated  to  prevent 
the  spread  or  dispersal  of  material. 
When  radioactive  material  in  unsealed 
forms  is  used,  such  as  in  the  nuclear 
fuel  fabrication  industry,  in  production 
of  radiopharmaceutical  medicines,  or  in 
research,  the  equipment  used  to  process 
and  handle  the  material  becomes 
contaminated  by  the  small  quantities  of 
material  that  adhere  to  surfaces  of 
valves,  piping,  etc.  If  material  is  spilled, 
then  the  area  of  the  spill  becomes 
contaminated.  These  facilities  will  have 
to  be  decontaminated  to  acceptable 
levels  before  they  can  be  released  for 


unrestricted  use  and  their  licenses 
terminated.  The  population  of  nuclear 
fuel  cycle  facilities  which  will  require 
decommissioning  includes 
approximately  100  nuclear  power  plants 
(at  70  sites);  50  non-power  (research  and 
test)  reactors;  10  major  fuel  facilities 
(fuel  fabrication  and  uranium 
hexafluoride  production  plants);  50 
uranium  mills;  and  10  independent 
spent  fuel  storage  installations.  It  is 
estimated  that  about  1,800  other  NRC- 
licensed  facilities  could  require 
significant  remediation  as  part  of 
decommissioning. 

Essentially  everj'thing  that  comes  in 
contact  with  radioactive  material  must 
be  corisidered  contaminated  and 
checked  for  the  presence  of  residual 
radioactive  material.  Areas  surrounding 
facilities  could  become  contaminated  by 
the  movement  of  materials,  equipment, 
and  people  into  and  out  of  the  areas 
containing  the  radioactive  material. 
NRC  requires  that  contamination  control 
procedures  be  used  to  minimize  or 
prevent  the  movement  of  radioactive 
materials  into  other  areas.  Nevertheless, 
some  areas  may  become  contaminated 
over  the  course  of  time  due  to 
breakdowns  in  the  control  procedures. 
Contamination  may  also  be  spread  by 
the  movement  of  water  or  other  fluids 
containing  the  radioactive  materials 
through  or  along  piping,  equipment, 
walls,  floors,  sumps,  drains,  etc.  In  some 
cases,  this  has  resulted  in  the  release  of 
significant  quantities  of  radioactive 
material  into  the  ground  under  or 
around  buildings  and  facilities. 

In  addition  to  contamination,  some 
licensed  operations  can  produce 
radioactive  materials  through  the 
process  of  activation.  In  this  process, 
materials  become  radioactive  when  they 
are  bombarded  by  neutrons  generated  in 
certain  nuclear  operations.  Examples  of 
such  aperatiuiis  include  nuclear 
reactors,  where  metal  reinforcing  bars  in 
concrete  surrounding  the  reactor  vessel 
may  become  radioactive  through 
neutron  bombardment.  These  activated 
materials  may  also  need  to  be  removed 
or  disposed  of  during  decommissioning. 

Several  hundred  NRC  and  Agreement 
State  licenses  are  terminated  each  year. 
The  majority  of  these  licenses  involve 
limited  operations,  produce  little  or  no 
radioactive  contamination,  and  do  not 
present  complex  decommissioning 
problems  or  potential  risks  to  public 
health  or  the  environment  from  residual 
contamination.  However,  as  the  nuclear 
industry  matures,  it  is  expected  that 
more  and  more  of  the  larger  nuclear 
facilities  that  have  been  operating  for  a 
number  of  years  will  reach  the  end  of 
their  useful  fives  and  have  to  be 
decommissioned.  Thus,  both  the 


number  and  complexity  of  facifities  that 
will  require  decommissioning  are 
expected  to  increase. 

The  NRC  has  a  program  underway  to 
effect  timely  decommissioning  of  about 
50  sites,  which  warrant  special  NRC 
oversight  either  because  they  have  not 
been  decommissioned  properly  in  the 
past  or  have  been  engaged  in  the 
decommissioning  process  for  an 
extended  period.  The  Commission  has 
established  a  Site  Decommissioning 
Management  Plan  (SDMP).  NUREG- 
1444,  October  1993)  for  effecting  timely 
decommissioning  of  these  problem 
facilities.  Sites  being  handled  under  the 
SDMP  var}'  in  degree  of  radiologic 
hazard,  cleanup  complexity,  and  cost. 
Some  sites  comprise  tens  of  acres  that 
require  assessment  for  radiological 
contamination,  whereas  other  sites  have 
contamination  known  to  be  limited  to 
individual  buildings  or  discrete  piles  of 
tailings  or  contaminated  soil.  Many  sites 
involve  active  licenses,  but  some  sites 
involve  formerly  licensed  sites,  or  sites 
where  the  responsible  party  is  unable  or 
unwilling  to  perform  cleanup.  These 
sites  also  vary  in  degree  of  completion 
of  decommissioning.  At  some  sites,  little 
or  no  decontamination  work  has  been 
done;  whereas  at  other  sites, 
decommissioning  is  underway  or 
license  termination  is  in  the  offing. 

The  effort  to  have  these  SDMP  sites 
remediated  and  decommissioned  has 
been  hampered  in  part  because 
licensees  view  the  absence  of  definitive 
radiological  criteria  as  an  incentive  to 
defer  decommissioning  pending 
issuance  of  formal  NRC  requirements. 
The  General  Accounting  Office  (GAO), 
which  has  been  critical  of  the 
Commission's  inability  to  effect  timely 
decommissioning  of  these  sites,  has 
recommended  that  the  NRC  enhance  its 
decommissioning  efforts  by 
reconsidering  its  radiological  criteria  for 
decommissioning.'* 

Until  new  criteria  are  in  place,  the 
Commission  intends  to  proceed  with 
decommissioning  nuclear  facilities  on  a 
site-specific  basis  considering  existing 
criteria  coupled  with  the  concept  that 
residual  radioactivity  be  as  low  as  is 
reasonably  achievable  (ALARA).  Case 
and  activity-specific  decisions 
concerning  decommissioning  of  sites 
will  continue  to  be  made  as  necessary 
during  the  pendency  of  this  rulemaking 
process.  Because  the  SDMP  sites  could 
pose  unnecessary  environmental  and 
public  risks  or  financial  burdens  if  they 
are  not  decommissioned  in  a  timely 
manner,  the  Commission's  effort  to 


■•GAO  Kepon  to  Congress.  •'NRC's 
Decommissioning  Procedures  and  Criteria  Need  to 
Be  Strengthened."  GAO/RCED-89-119.  May  1089. 
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effect  timely  decommissioning  of  these 
sites  has  been  proposed  in  the  Federal 
Register  on  January  13, 1993.  (58  FR 
4099).  The  NRC  published  an  Action 
Plan  to  ensure  timely  remediation  of 
sites  listed  in  the  SDMP  in  the  Federal 
Register  on  April  16. 1992  (57  FR 
1.1389).  The  NRC  does  not  intend  to 
require  additional  remediation  of  sites 
in  response  to  criteria  established  in  this 
nilemaking,  provided  that  the  lir€nspe 
or  responsible  party  has  already 
remediated  the  site  or  was  in  the 
process  of  remediating  the  site  in  full 
accordance  with  an  NRC-approved 
decommissioning  plan  at  the  time  of 
promulgation. 

Internationally,  most  effort.s  have  been 
focused  upon  development  of  criteria 
for  waste  disposal  and  recycle  of 
radioactively  contaminated  materials 
using  guidance  published  by  the 
International  Atomic  Energy  Agem:y. 
Decommissioning  criteria  have 
generally  been  established  on  a  case- 
specific  basis.  This  approach  is  the  same 
as  the  current  approach  employed  in  the 
United  States  pending  the  development 
of  radiological  criteria  through  formal 
requirements.  The  NRC  staff  is  not 
aware  ofother  international  efforts 
similar  to  this  rulemaking  to  define 
radiological  criteria  for 
decommissioning. 

The  Enhanced  Participatory 
Rulemaking  Process 

The  normal  pattern  for  NRC 
rulemaking  is  the  development  of  a 
proposed  rule  by  the  NRC  staff  for 
Commission  consideration,  publication 
of  the  proposed  rule  for  public 
comment,  consideration  of  the 
comments  by  the  NRC  staff,  and 
preparation  of  a  final  mle,  as 
appropriate,  for  Commission  approval. 
As  difpttpd  and  approved  by  the 
Commission,  the  NRC  staff  has 
enhanced  participation  in  the  early 
stages  of  this  rulemaking  process 
through  a  series  of  workshops  for 
affected  interests.  TTiese  workshops 
were  held  from  January  through  May 
1993  in  Chicago,  IL:  San  Francis«:o,  CA; 
Boston,  MA;  Dallas,  TX;  Philadelphia. 
PA;  Atlanta.  GA;  and  Washington.  DC. 
The  workshops  eii(;ited  informed 
discussions  of  options  and  approaches 
for  developing  radiologi«al  criteria,  and 
the  rationale  for  options  and 
approaches.  While  these  workshops 
were  not  designed  to  seek  "consensus" 
in  the  sense  that  there  is  agreement  on 
how  ea(,h  issue  should  be  resolved,  the 
workshops  were  conducted  at  a  very 
early  stage  of  rulemakin^to  enhance 
participation  of  interested  parties  and 
the  public  with  the  following  objectives: 


(a)  To  ensure  that  the  relevant  issues 
have  been  identified; 

(b)  To  exchange  infonnation  on  these 
issues:  and 

(c)  To  identify  underlying  concerns 
and  areas  of  disagreement,  and,  where 
po^^^sible,  approaches  for  resolution. 

The  Commission  hopes  that  the 
interactions  among  the  participants  in 
the  workshop  environment  also  fostered 
a  clearer  mutual  understanding  of  tlie 
positions  and  concerns  of  all 
participants.  These  workshops  provided 
a  number  of  themes,  such  as 
consideration  of  reslriuied  use  options. 
increased  public  participation  in  the  site 
deconiinis-sioning  process,  and  a  desire 
to  return  sites  to  levels 
indistinguishable  from  natural 
background,  that  form  the  basis  upon 
which  the  Commission  has  developed 
the  provisions  of  this  rulemaking. 
Comments  made  at  these  "Scoping 
Meetings,"  the  workshops,  and  related 
written  comments  were  considered  by 
the  NRC  staff  in  its  preparation  of  a  staff 
draft  rule  as  described  in  the  paragraph 
below.  Comments  were  also  used,  as 
appropriate,  in  developing  the  Draft 
Generic  Environmental  Impact 
Statement  (GEIS)  for  the  rule. 

The  Conunission  approved  an 
additional  opportunity  for  enhanced 
participation  at  an  early  stage  of  the  rule 
development.  Copies  of  the  NRC  staffs 
draft  rule  and  sujnmaries  of  comments 
received  from  workshop  participants, 
NUREG/CR-6156,  were  sent  to  NRC 
Agreement  States,  workshop 
participants,  and  other  interested  parties 
on  January  27, 1994.  A  notice  of 
availability  of  these  do<;uments  was 
published  in  the  Federal  Register,  and 
the  documents  were  placed  on  the 
electronij;  bulletin  board  on  February  2, 
1994  (59  FR  4868).  The  intent  of  this 
informal  comment  period  in  advani*  of 
a  proposed  rule  was  to  pro-,  ide  an 
opportunity  for  interested  parties  to 
comment  on  the  adequacy  of  the  draft 
criteria  and  the  extent  to  which  the 
criteria  have  considered  the  range  of 
viewpoints  expressed  during  the 
workshops  and  scoping  meetings.  The 
c:omment  period  ended  on  Man  h  1 1 , 
1904. 

Concurrent  with  the  NRC  rulemaking 
on  radiological  criteria  for 
deconunissioning,  the  EPA  is 
proceeding  to  develop  standards  and 
guidance  for  Federal  agencies  in  the 
area  of  radiation  protection,  int.luding 
standards  for  the  cleanup  of 
rontaminated  sites.  The  EPA  National 
Advisory  Council  on  Environmental 
Policy  and  Technology  and  the 
Subcommittee  on  Residual 
Radioactivity  held  public  meetings  in 
October  1993,  February  1994,  and  May 


1994  to  discuss  the  issues  associated 
with  the  EPA  rulemaking.  The  NRC  and 
EPA  have  coordinated  their  efforts  in 
this  area  in  order  to  ensure  that  effective 
and  consistent  site  cleanup  standards 
are  established  while  minimizing 
duplication  of  effort.  Accordingly,  the 
EPA  was  an  important  participant  in  the 
NRC  mlemaking  workshops  and  is  a 
cooperating  agency  in  the  preparation  of 
the  GEIS  for  the  rulemaking.  The  NRC 
has  also  consulted  extensively  with  KPA 
throughout  the  rulemaking  pro<»ss.  It  is 
anticipated  that  the  information 
gathered  during  the  workshops  on  the 
NRC  standards  will  also  tie  relevant  and 
useful  to  the  EPA  efforts  in  the  area  of 
site  cleanup  standards.  The  objective  of 
the  NRC  and  EPA  cooperative  efforts  is 
to  attempt  to  reach  an  agreement  that 
the  NRC  standards  established  in  the 
enhanced  participatory  rulemaking  ,ir»» 
sufficient  to  provide  adequate 
protection  to  the  public  health  and 
safety  for  NRC-licensed  sites.  The  EPA 
efforts  could  then  focus  on  the  site 
clean-up  standards  for  non-NRC 
licensed  sites,  such  as  DOE  and  DOD 
facilities.  This  is  consistent  with  the 
principles  and  procedures  set  forth  in  a 
Memorandum  of  Understanding 
between  the  NRC  and  EPA  published  on 
November  16,  1992  (37  FR  54127),  to 
guide  each  agency's  actions  in  are.is  of 
mutual  regulatory  concern. 

The  next  two  sections  of  this  notice 
summarize  the  comments  from  the 
workshops  and  the  comments  on  the 
NRC  staff  draft  rule.  The  purpose  of 
these  summaries  is  to  document  the 
public  comments  and  the  NRC  respuns»> 
to  these  comments,  and  to  show  how 
the  NRC  approach  to  the  rulemaking  h.3s 
evolved  as  a  result  of  public 
participation  in  the  rulemaking  procjjss. 

Comments  From  Workshops 

On  De«,pmber  11, 1992  (.S7  KR  58727). 
the  Commission  published  in  the 
Federal  Register  a  notice  that  it  was 
preparing  to  initiate  rulemaking  on 
establishing  r8diologi<:al  criteria  for  the 
de<.ommi.ssioning  of  NRC-licensed 
facilities.  The  notice  listed  a  s?;hedule 
for  seven  woikshops  throughout  the 
United  States  beginning  in  January 
1993.  The  purpose  of  the  workshops 
was  to  .solicit  (ximmentary  from  afftxJed 
interests  on  the  fundamental  approachps 
and  is.sues  that  must  be  addressed  in 
establishing  radiological  tjiteriaior 
decommis-sioning  Written  ixjmments  on 
approaches  and  is.sues  also  were 
solicited. 

On  June  18,  1993  (58  FR  33570),  the 
(Commission  published  in  the  Federal 
Register  a  notice  of  intent  to  prepare  a 
Generic  Environmental  Impact 
Statement  (GEIS)  as  part  of  the 
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rulemaking  action  on  radiological 
criteria  for  decommissioning.  The  notice 
listed  eight  meetings  throughout  the 
United  States  to  be  held  in  July  1993  for 
the  purpose  of  discussing  and  receiving 
public  comment  on  what  should  be 
covered  in  the  GEIS. 

Ch'en'iew  of  Comments 

Over  7.000  comments  were  presented 
at  the  seven  Workshops,  eight  scoping 
meetings,  and  in  related  letters.  The 
NRC  staff  considered  these  comments  in 
the  development  "of  the  NRC  slafrs  draft 
rule  which  was  sent  to  NRC  Agreement 
States,  workshop  participants,  and  other 
interested  parties  on  January  27.  1994. 
Comments  were  also  used,  as 
appropriate,  in  developing  the  Draft 
GEIS  for  the  rule. 

NRC  held  rulemaking  workshops  in 
Chicago.  IL;  San  Francisco. CA;  Boston. 
MA;  Dallas.  TX;  Philadelphia.  PA; 
Atlanta.  GA;  and  Washington,  DC 
between  January  and  May  1993.  The 
workshop  comments  have  been 
summarized  in  NlJREG/CR-6156. 
"Summary  of  Comments  Received  from 
Workshops  on  Radiation  Criteria  for 
Decommissioning."  This  report 
summarizes  3.635  comments 
categorized  from  transcripts  of  the  seven 
workshops  and  1,677  comments  from 
100  NRC  docketed  letters  from 
individuals  and  organizations.  NUREG/ 
CR-6156  merely  catalogues  the 
comments  and  viewpoints;  no  analysis 
or  response  to  the  comments  is 
included. 

The  comments  reflect  a  broad 
spectrum  of  viewpoints  on  the  issues 
related  to  radiological  criteria  for 
decommissioning  and  associated 
subjects.  The  comments  show  little 
evidence  of  general  agreement  on  issues 
except  that  most  parties  appear  to  agree 
that  (1)  the  rulemaking  should  proceed 
and  (2)  the  Commission's  activities  in 
decommissioning  should  recognize  that 
it  is  not  reasonable  to  expect  all  nuclear 
facilities  to  be  remediated  to  a  level  that 
permits  termination  of  the  license  and 
release  of  the  facility  for  unrestricted 
use.  While  a  number  of  additional 
themes  emerged  from  the  workshops, 
these  themes  cannot  be  characterized  as 
having  the  general  agreement  of  all  of 
the  workshop  and  meeting  participants. 

Transcripts  of  the  workshops  and 
scoping  meetings  and  copies  of  related 
letters  are  available  for  inspection  or 
copying  for  a  fee  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 

The  NRC  also  held  public  meetings  on 
the  scope  of  the  GEIS  during  July  1993 
in  Washington,  DC;  San  Francisco.  CA; 
Oklahoma  City,  OK:  and  Cleveland.  OH. 
Comments  from  the.se  meetings  were 


reviewed  and  comments  which  differed 
substantially  from  those  from  the 
workshops  are  also  summarized  in  the 
body  of  NUREG/CR-6156.  A  summary 
of  all  of  the  comments  from  the  GEIS 
scoping  meetings  is  included  as 
Appendix  E  to  the  GEIS. 

Summary  and  Discussron  of  Comments 

1.  Need  For  and  Scope  of  Rule 

Comment.  Almost  all  commenters 
supported  the  NRC's  plans  to  develop 
radiological  decommissioning  standards 
and  recommended  that  the  rulemaking 
go  forward  expeditiously.  Some 
commenters  recommended  that  the  NRC 
consider  and  possibly  establish  both 
radiological  and  chemical 
decommissioning  standards.  Most 
commenters  stated  that  the  NRC  should 
establish  standards  for  both  unrestricted 
and  restricted  release  of  sites. 

Response.  The  NRC  is  proceeding 
with  a  rulemaking  which  will  establish 
radiological  criteria  for 
decommissioning.  NRC's  schedule  calls 
for  issuance  of  a  final  rule  by  May  1995. 

NRC's  authority  is  limited  by  law 
primarily  to  ensuring  protection  of  the 
public  health  and  safety  from 
radiological  and  nuclear  hazards 
associated  with  source,  special  nuclear, 
and  byproduct  material.  NRC  has 
refrained  from  extending  its  reach  to 
address  non-radiological  hazards  except 
where  specifically  authorized  by 
CongBBss  (e.g..  uranium  mill  tailings)  or 
where  these  hazards  would  not 
otherwise  be  adequately  controlled 
because  of  a  regulatory  void. 
Consequently.  NRC  is  not  proposing  to 
include  provisions  in  the  radiological 
criteria  to  address  non-radiological 
hazards.  Although  the  rule  would  not 
establish  criteria  for  disposition  of 
nonradioactive  hazardous  and  other 
wastes,  licensees  are  reminded  that  they 
must  continue  to  meet  applicable 
Federal,  State,  and  local  standards  for 
disposition  of  these  wastes.  The 
proposed  rule  provides  for  both 
unrestricted  release  and  restricted 
termination  of  the  license.  If  a  licensee 
cannot  satisfy  the  conditions  for  license 
termination,  the  licen,se  will  not  be 
terminated. 

2.  Basffe  for  Radiological  Criteria 

Comment.  Several  commenters 
recommended  that  NRC 
decommissioning  standards  be  ba<;ed  on 
and  be  consistent  with  the  scientific 
information  and  advice  of  such 
organizations  as  the  National  Council  on 
Radiation  Protection  and  Measurements 
(NCRP)  and  the  International 
Commission  on  Radiological  Protection 
(ICRP).  One  commenter  suggested  that 


the  NRC  should  determine  whether  the 
standards  are  to  be  technologically- 
based  or  politically-based;  if  the  latter, 
do  not  waste  time  on  technological 
input. 

Response.  It  should  be  noted  that  the 
NRC  and  its  predecessor  agency,  the 
Atomic  Energy  Commission,  have 
generally  followed  the  basic  radiation 
protection  recommendations  of  the 
ICRP;  its  U.S.  counterpart,  the  NCRP; 
and  the  EPA  Draft  Federal  Radiation 
Protection  Guidance  for  Exposure  to  the 
General  public  in  formulating  basic 
radiation  protection  standards. 
Recommendations  of  the  ICRP  and  the 
NCRP  were  relied  on  in  the  revised 
"Standards  for  Protection  Against 
Radiation." -which  was  published  May 
21.  1991  (56  FR  233360),  and 
implemented  by  licensees  on  or  before 
January  1, 1994.  The  proposed 
radiological  criteria  for 
decommissioning  continues  this 
practice  but  the  proposed  rule  also 
recognizes  the  public's  interest  in  and 
potential  for  contributing  to  the 
decommissioning  process.  The  public's 
involvement  through  participating  in 
the  development  of  the  criteria  in  this 
rulemaking,  opportunities  for  review  of 
decommissioning  plans,  as  well  as 
through  participation  on  Site-Specific 
Advisory  Boards  as  specified  in  this  rule 
are  expected  to  aid  in  the  conduct  of  a 
decommissioning  program  that  is 
understandable,  technologically  sound, 
and  responsive  to  the  concerns  of 
affected  parties. 

Comment.  Several  commenters 
recommended  that  the  NRC  consider 
adopting  a  risk  limit  standard  equating 
to  a  radiation  dose  of  25  to  100  millirem 
per  year.  According  to  two  commenters, 
a  100  millirem  per  year  limit  would 
increase  the  cancer  risk  in  the 
population  only  slightly  above  its 
normal  incidence  rate.  One  commenter 
believes  that  radiation  damage  per  unit 
of  exposure  may  increase  at  smaller 
doses.  Other  commenters  stated  that 
there  may  be  a  threshold  for  radiation 
effects  and  that  there  may  be  no  adverse 
health  effects  at  low  radiation  levels. 

Response.  In  the  Supplementary 
Information  for  the  revised  "Standards 
for  Protection  Against  Radiation."  the 
NRC  stated  that  the  standards  are  based 
upon  the  assumptions  that: 

(1)  Within  the  range  of  exposure 
conditions  usually  encountered  in 
radiation  work,  there  is  a  linear 
relationship,  without  threshold, 
between  dose  aryl  probability  of 
occurrence  of  stochastic  (random) 
health  effects  such  as  latent  cancer  and 
genetic  effects; 
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(2)  The  severity  of  each  typo  of 
stochastic  health  effect  is  indepehdent 
of  dose;  and 

(3)  NonstOf:h.istic  (nonrendom) 
radiation-induced  health  efficts  can  be 
prevented  by  Hmiting  exposures  so  that 

^   dc.ses  are  bfiow  the  thresholds  for  their 
iiidiiciion. 

In  the  flbsencTi  of  convincing  evidciu.e 
that  there  is  a  dose  threshold  or  th.it  low 
l('\  f  Is  of  radiation  are  beneficial,  the 
svifi  believes  that  ;he  assumptions 
re^ardinsa  linear  nonthn«;hoId  riosL- 
(•lie»;t  model  for  cani:ers  and  oHnetir: 
I'lffcts  and  the  existence  of  thresholds 
(11, 1 V  for  certain  noPsto«:ha.stit:  effe<:t.<;  are 
pr'jdf^nt  for  formulating  radiation 
prolection  standards  and  planning 
radi.Tlion  prole<.tion  pro<:;rams. 

The  NRC  staff  believes  the  dose  limits 
.Tnd  ALARA  requirements  of  the 
propoheiJ  radiologii^l  criti;ria  for    . 
dciommissioniiiK  provide  a  reasonable 
h.isis  for  protection  of  public  he^illh  and 
safety  and  the  environment.  However, 
tl.i:  s;,df  has  also  determined  that 
(lecummissioning  activities  should  not 
he  allowed  the  entire  dose  limit  of  100 
n)re.n)/y  for  members  of  the  public.  The 
staff  has  selected  a  value  which  is  a 
relatively  small  fra(;tJon  of  the  limit, 
I  fi-.si.stent  with  other  decisions  of  both 
t!u!  EPA  and  NRC  far  nnri'stricted  aco^s 
t.i  areas. 

(Jon:mt;nt.  Many  commitittis 
recommended  that  the  NRC  est.iblish  a 
risk/dose  limit  on  the  onler  of  thi? 
variability  of  natural  background 
radiation  occurring  a(  ross  the  Unitttl 
SKiles  as  its  dec-ommissioning  sljindard. 
The  reasons  given  were  that  no  health 
risks  are  attiibutable  to  bar  kground 
radiation  variations  and  studies  show 
that  there  is  ho  increase  in  cancer 
in.  idence  over  a  wide  range  of 
b.;i;kground  radiation  in  the  U.S. 

Rfsponsp.  The  NRC  staff  beliews  iImI 
tiie  overall  objective  for 
decommissioning  should  Im  the  return 
of  the  facility  to  levels  approximating 
background.  Howexer,  the  .NRC  striif 
rei.OK'ii.-.K-,  that  demon.stratiiig  that 
ndioi' .  :r>pe  li^vels  at  a  site  are 
ind;«;tin^i)ishui)!e  from  br.ik ground  w  ill 
be  a  complex  task  involving 
sophi.sticated  sampling,  measuring,  and 
statistical  analysis  tef  hniques.  The  NRC 
staff  also  recognizes  that  the  diffic  ulty  of 
Xht-.  task  can  vary  substantially 
depending  on  a  number  of  faiiors 
including  the  radionuclide  in  question, 
the  bickground  level  for  that  and  other 
radionuclides  at  the  site,  and  the 
Ivniporal  and  spatial  variations  in 
background  radiation  at  the  site. 

Therefore,  in  the  draft  rule,  the  NRC 
staff  proposed  as  a  goal  of  the  ALARA 
priM:ess  that  the  Total  Effinrtive  Dose 
K(|uivalent  (TEI)K)  to  the  averap; 


member  of  the  Critiral  Croup  f.-om  all 
radionuclides  that  could  contribute  to 
residual  radioactivity  and  an; 
distinguishable  from  background  not 
e.>ceed  3  mrem  (f):03  m.Sv)  p;;r  year. 
Demonstration  of  achioving  f.bis  dose 
criterion  wotdd  be  considered  :.s  the 
ciily  demonstration  reces<^ar>'  to  invnA 
the  jiroposed  A]^RA  requirametits  of 
the  rule.  One  of  the  reasons  3  miliircm 
pi:r  \i\ir  w.ns  selected  is  ^wcnu.se 
variations  of  this  n!3:.:nitude  typji  .':My 
are  not  distinguishable  from  the 
variation  of  dose  from  bsckground 
rndiation.  Three  mrern/y  is  well  within 
the  variability  of  natural  background 
radiaiion  across  the  U.S.  and  al.so  within 
those  variations  experienced  seasonally 
at  particular  sites.  Based  upon 
cnir.ments  received  on  the  NRC  staff 
draft,  the  Commission  has  decided  to 
remove  the  3  millirem  per  year  value 
from  the  proposed  nile  (see  discussion 
under  "Comments  on  NHC  Staff  f}raft"). 

3.  Individual  vs  Collective  Doses. 

CommHiU.  Severalxomments  were 
made  concerning  how  risk  standards 
should  be  applied  to  the  popiil.ifion 
who  may  be  exposed  to  residual 
radioactivity  at  a  released  site.  Most 
commenters  favored  app'ying  a  ri-.k 
limit  to  individuals  and  believt-d  if 
uuiiiM  f  ssarj'  to  spei;ify  a  co!i«>ctive  dose 
limit  (i.e..  a  limit  on  the  (i-.nulative 
dose  in  person-rpm/y  to  the  entire 
exposed  population).  Ore  ccKument.T 
r. marked  that  if  colle'  tive  dose  is  used, 
it  ."hou'd  be  applied  in  a  f  onpnfhensive 
manner.  For  example,  in  evniuatmp  nn 
appropriate  cleanup  standard,  the  doses 
\n\h^  p!)h!ic  from  {rnnsporti;;;^  ni.iti'rial 
oif  site  for  disposal  shou.'d  be  evaluated 
agni.Msf  th?  doses  rrcfived  by  the  public 
around  the  site  if  the  mnVriol  is  lift  in 
|)l:ire. 

Ht'-poiisf.  Tli.f  NRC  has  i  ..(isidi  red 
both  the  collective  doses  to  popuk,tions 
•mi  the  icdividi.-al  doses  to  the  average 
member  of  the  most  hithlv  exposed 
group  of  individuals  (Oiflc  al  Crfjjp). 
These  considr-ntions  are  ri'P  ,  tt\l  in  t?ii> 
(ah  ulations  pn^tsented  in  tj...  riJJS 
prepared  in  support  of  ibis  ruiensaking. 
I.i  the  scenarios  considered,  the  annual 
co!!t!(  tive  dose  is  quite  small.  Th-  refore, 
the  staff  concludes  that  limiting 
individu.il  dose  to  the  levels  sper  ifiid 
in  the  t  riteria  will  assure  that  (,ol!'.'i  live 
doses  will  be  small  and  that  the  public 
health  will  be  adequately  protcttrd. 
This  is  consistent  with  past  Cuinmission 
prai  tice  in  establishing  radiologii  .;l 
t.riteria. 

■i.  StatiMuent  ol  Radiologii ..d  Criteria 

In  de\e!opii»g  the  staffs  draft  rule. 
aMeution  was  fo<:us»»d  on  four 
approacfies:  n)i>stablish  an  anmi.il  risk 


or  dose  limit  for  an  individual,  (2) 
establish  an  annual  risk  or  dose  goal,  (:t) 
require  use  of  best  available  leclmoiofjy. 
and  (4)  niquire  return  of  the  site  t') 
background  radioactivity. 

Conmutit.  Most  commenters  fr^m 
.State  govemmenLs,  the  nuclear  uliiili.-s. 
the  fuel  cycle  industry,  the  UK.^lii.j.| 
community  and  nan-fuol  c\cle  industry 
iJeanupccr.irccfcrs,  nnd  proffssional 
socioty/t:t.indard  >-cHi.;g  i^t^anizatiuns 
favored  a  risk-baced  or  dtj.^ebas'.:d 
stand.ini  over  a  standard  basi.d  i.mi  iu.M 
availohle  technology'  or  return  to 
background.  Most  commenlers  fr-nn 
citizon/environmental  or^janizatiems  aiui 
sonle  from  other  organizations  favored  a 
refurn-to-back[/ourd  standard.  Many 
commenters  objectefj  to  a  biist  effort/ 
best  available  technology  standard  f«ii 
various  reasons  including  the  belief  thai 
it  would  he  extremely  subjective. 

HfKpotist'.  The  proposed  rule  wuaWi 
estal)lish  a  dose  limit  for  release  of  ihi' 
site  of  15  millirvm  ptr  year  (nrn'm/j) 
TEDP:  for  residual  radicadivity 
distinguishable  from  background  and 
require  that  the  licensee  reduce  this 
residual  radioactivity  to  ALARA.  Sili-s 
meeting  this  criterion  would  Ije 
considen-d  acceplhhie  for  rtioase  for 
unrestrictrd  use  and  termin.ition  of  the 
license.  FifttHJU  mri'm/y  TEDE  ^s 
consistent  in  terms  of  risk  with  the  NK( . 
release  limits  for  low-Ijvel  waste 
fai.ihliHS  (10CFRni.41).  is  consistent 
wiih  the  individual  dose  p.rotc-ction 
lipiit  in  the  LTA  Environmental 
Rudiotion  Proteclion  Standards  for  «hi> 
Management  and  Disposal  of  Spent 
Nuclear  Fuel,  High-level  and 
T.-ansura^i..:  Wastes,  40  CFR  Part  I'll 
(l>:(.0!nhcr  20,  19.^3,  38  FR  CA,yM),  a.;d 
provides  a  sub.svantlal  .safety  niorgin 
Ik'Iow  the  NRC  s  lUU  mreui/y  dose  limit 
for  individual  Piunibcrs  of  the  public. 
I 'se  of  a  dose  limit  is  consistent  vvdh 
long  stardmg  NRC  (..iid  AEC)  r»-j,u!;it(irv 
Iiractit.es  for  protecting  radiation 
woikers  and  the  public.  T!:e  us^i  o(  a 
limit  also  provides  a  clear  measun;  lor 
deie.-nuning  the  au.cptabilily  of  a  site 
i:nd  a  clear  basis  foi  dctenninulions  of 
I  omplianx  with  the  regulations. 

'1  iw  KKC  staff  agrjes  that  the  objective 
of  detommissicning  should  be  lu  xvaUh  e 
rcsidurd  radioa-  ti\  ity  at  a. site:  tu  l(:wl.s 
that  are  indistinguisha!)le  faun 
hai  kground.  Therefore,  th»:  draft  rule 
proposed  to  •stahlish  the  followinggo.il 
tor  decommissioning  within  the 
stru(  f  ure  of  n'dueing  exposure  Udow 
the  limit  to  as  low  as  reasonably 
aihievabfe: 

(1)  R<!du(  e  the  c;oncentration  id 
nidivid.ial  radionuc  lides  which  cuuld 
(  ontrihute  to  residual  radio,ictivity  at 
the  .site  to  a  level  which  is 
iridistiii;;iiisliahle  from  bai  kgrmind: 
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(2)  Release  the  site  for  unrestricted 
use;  and 

(3)  Terminate  the  license. 

For  purposes  of  determining  when 
further  ALARA  efforts  need  not  be 
further  analyzed  and  documented,  the 
Commission  would  consider  that  the 
ALARA  requirement  has  been  met  if  the 
TEDE  to  the  average  member  of  the 
critical  group  from  all  radionuclides 
that  could  contribute  to  residual 
radioactivity  and  are  distinguishable 
from  background  does  not  exceed  3 
mrem  (0.03  mSv)  per  year.  Three 
millirem  per  year  is  a  small  fraction  of 
the  NRC's  100  mrem/y  dose  limit  for 
individual  members  of  the  public, 
typically  is  not  distinguishable  from 
variations  in  local  and  national 
radiation  background  levels,  and  is 
consistent  with  the  10"*  level  of 
lifetime  risk  used  by  EPA  for  Superfund. 
Dose  based  criteria  were  selected  over 
risk  based  criteria  for  ease  of 
implementation.  Based  upon  comments 
received  on  the  NRC  staff  draft,  the 
Commission  has  decided  to  remove  the 
numerical  values  of  3  millirem  per  year 
from  the  proposed  rule.  However,  the   ' 
Commission  remains  committed  to  the 
objective  of  decommissioning  to  levels 
that  are  indistinguishable  from 
background. 

5.  Consistency  and  Compatibility 

Comment.  Many  commenters  urged 
that  all  regulatory  agencies  (EPA.  NRC, 
State  and  local  governments,  etc.)  use 
the  same  radiological  criteria  for 
decommissioning  and  that  the  agencies 
be  consistent  in  how  they  apply  the 
criteria.  Some  commenters  said  that  the 
NRC's  adoption  of  a  risk/dose  limit  of 
100  millirem  per  year,  with  a  proper 
application  of  ALARA,  would  result  in 
a  10-*  annual  risk  and  a  10-*  lifetime 
risk,  which  would  be  consistent  with 
the  EPA's  Superfund  remediation  goals. 
Other  commenters  recommended  that 
'  State  and  local  governments  be  at  liberty 
to  adopt  more  stringent  requirements. 

Response.  The  NRC  is  hopeful  that 
the  proposed  criteria  developed  through 
the  enhanced  participatory  rulemaking 
process  will  be  acceptable  to  all 
regulatory  agencies  and  will  be 
consistent  and  compatible  with  the 
requirements  of  other  regulatory 
agencies.  The  EPA  and  NRC  have 
overlapping  authority  in  the  area  of 
developing  radiological  criteria  for 
decommissioning  for  nuclear  sites.  In 
addition,  decommissioned  sites,  if  not 
remediated  properly,  could  later  be 
subject  to  remedial  action  under  EPA 
Superfund  requirements.  This  is  an 
outcome  which  is  viewed  as  undesirable 
by  both  the  EPA  and  NRC  and  is 
considered  unlikely  because  the 


proposed  NRC  criteria  are  designed  to 
be  consistent  with  the  risk  range 
incorporated  in  EPA's  Superfund 
requirements.  NRC  and  EPA  are 
developing  decommissioning  criteria  in 
parallel  rulemaking  efforts.  The  NRC 
and  EPA  are  coordinating  their  efforts  in 
this  area  to  ensure  that  effective  and 
consistent  site  decommissioning 
standards  are  established  while 
minimizing  duplication  of  effort. 
Accordingly,  the  EPA  was  an  important 
participant  in  the  NRC  rulemaking 
workshops  and  is  a  cooperating  agency 
in  the  preparation  of  the  GEIS  for  the 
rulemaking.  The  NRC  has  also  consulted 
extensively  with  EPA  throughout  the 
rulemaking  process.  The  objective  is 
that  EPA  will  be  able  to  make  a  finding 
that  NRC  decommissioning  criteria 
provide  adequate  protection  for  the 
public  and  the  environment  and  will 
exclude  NRC  licensees  from  the  EPA 
cleanup  standards.  In  addition.  State 
and  local  governments  will  have 
opportunities  to  participate  in  certain 
individual  decommissioning  actions 
carried  out  under  the  proposed 
regulation.  Further  discussion  on 
participation  may  be  found  in  item  7, 
below.  Agreement  State  compatibihty  is 
discussed  briefly  in  a  separate  section 
near  the  end  of  this  supplementary 
information. 

6.  Finality 

Comment.  Several  commenters  stated 
that  the  NRC's  decommissioning 
standard  should  be  long-lasting  and 
provide  a  final  solution  for 
decommissioning  sites  that  are 
contaminated  with  radioactive  material. 
The  NDRC's  standard  should  be 
consistent  with  EPA  rules  to  assure  that 
a  site  remediated  under  NRCs  rules  will 
not  require  further  remediation  under 
EPA  rules. 

Some  commenters  questioned 
whether  it  is  possible  to  have  finality  in 
decommissioning  standards  because  of 
likely  new  information  and  improved 
technology  in  the  future.  They  stated 
that  sites  should  continue  to  be 
remediated  as  necessary  to  meet  new 
standards.  Those  opposed  stated  that 
rules  should  be  changed  only  if  a 
substaintial  increase  in  public  safety  can 
be  demonstrated. 

Response.  The  NRC  staff  believes.that 
actions  taken  under  the  criteria  in  this  . 
rule  need  not  be  revisited  unless,  based 
on  new  information,  there  is  reason  to 
believe  that  residual  radioactivity 
remaining  at  the  site  could  result  in 
significant  public  risk.  Therefore,  once  a 
site  has  been  decommissioned  and  the 
licensi  terminated  in  accordance  with 
the  criteria  in  the  rule,  the  Commission 
uoiild  require  additional  cleanup  only 


if,  based  on  new  information,  it 
determines  the  level  of  residual 
radioactivity  at  the  site  substantially 
violates  these  criteria. 

Based  on  the  NRC's  experience  in  the 
SDMP  and  other  decommissioning 
programs,  it  is  important  to  provide  a 
high  level  of  assurance  that 
decommissioning  actions  conducted 
under  the  cuirent  criteria  will  not  need 
to  be  revisited  in  the  future  under 
potentially  more  restrictive  criteria. 
Licensees  have  indicated  a  genuine 
reluctance  to  commit  the  large  financial 
and  corporate  resources  necessary  for 
complex  decommissioning  projects 
without  these  assurances.  Uncertainty 
with  future  criteria  and  the  potential 
need  for  additional  remediation 
introduces  havoc  in  the  planning  and 
conduct  of  effective  decommissioning. 
Without  some  degree  of  finahty  in  the 
criteria,  licensees  may  be  motivated  to 
forestall  decommissioning  actions 
pending  development  of  more  favorable 
criteria  or  less  expensive 
decommissioning  technologies  and 
waste  disposal  options.  This  approach 
manifests  itself  in  extended 
administrative  appeals  and  litigation, 
which  often  redirects  licensee  resources 
away  from  efforts  to  reduce  levels  of 
contamination. 

At  the  same  time,  the  NRC  recognizes 
that  there  may  be  legitimate  needs  for 
additional  remedial  actions  in  the  future 
if  significant  additional  contamination 
is  discovered  at  a  site  or  if  the  technical 
basis  on  which  the  criteria  are  founded 
changes  signifi^cantly.  indicating  that 
potential  hiture  residents  of  the  sites 
may  be  at  significantly  greater  risk  than 
previously  anticipated.  Therefore,  the 
proposed  criteria  allow  for  additional 
remediation,  if  necessary,  if  additional 
significant  contamination  is  identified 
or  if  changes  in  the  risk  or  health  basis 
for  the  criteria  indicate  the  remediation 
is  necessary  to  protect  the  public  against 
significant  radiological  risks. 

As  noted  in  item  5,  the  EPA  and  NRC 
are  working  together  closely  in  this 
rulemaking.  Upon  completion,  the  EPA 
will  determine  through  a  formal  notice 
and  comment  rulemaking  whether  the 
NRC's  rule  provides  adequate  protection 
for  public  health  and  the  environment. 
This  should  minimize  the  risk  that  in 
the  future  the  EPA  would  require 
additional  cleanup  of  a  site  which  has 
been  decommissioned  in  accordance 
with  the  criteria  in  this  rule. 

7.  Community  Involvement 

Comment.  Many  commenters 
recommended  that  the  rulemaking 
should  provide  for  and  ensure  local 
citizen  group  participation  in  overseeing 
the  decommissioning  of  contaminated 
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sites  and  the  enforcement  of 
requirements.  Also,  the  role  of  tribal 
authorities  should  be  addressed.  Some 
commenters  stated  that  the  NRC  should 
ensure  citizen  participation  in 
decommissioning  from  the  earliest  stage 
of  cleanup. 

Response.  The  NRC  staff  believes  it  is 
important  for  the  public  to  not  only  be 
fully  informed  of  the  decommissioning 
actions  at  a  particular  site  but  also  to  be 
able  to  effectively  participate  in  site 
decommissioning  decisions.  The 
proposed  rule  provides  specific 
mechanisms  for  public  participation  in 
the  decommissioning  process,  where 
participation  is  important  to  ensuring 
that  the  public  is  adequately  informed 
about  proposed  decommissioning 
activities  or  that  the  public  and 
environment  are  adequately  protected  in 
conjunction  with  reliance  on 
institutional  controls  to  restrict  site 
access  after  license  termination.  These 
activities  are  in  addition  to  whatever 
hearing  opportunities  are  provided  for  a 
particular  category  of  site  by  the 
Commission's  existing  requirements. 

Upon  the  receipt  of  a 
decommissioning  plan  from  the 
licensee,  or  a  proposal  by  the  licensee 
for  restricted  release  of  a  site,  or 
whenever  the  Commission  deems  such 
a  notice  to  be  in  the  public  interest,  the 
Commission  will: 

(1)  Notify  local  and  State  governments 
in  the  vicinity  of  the  site  and  Indian 
Nation  or  other  indigenous  people  that 
have  treaty  or  statutory  rights  that  could 
be  affected  by  the  decommissioning; 

(2)  PubHsh  a  notice  in  the  Federal 
Register  as  well  as  in  other  media,  such 
as  local  newspapers,  which  are  readily 
accessible  to  individuals  in  the  vicinity 
of  the  site;  and 

(3)  Solicit  public  commer.t  on  the 
proposed  decommissioning  action. 

For  decommissioning  actions  where 
the  licensee  proposes  to  request  liconse 
termination  with  land  use  restrictions, 
the  licensee  will  be  required  to  convene 
a  Site  Fpocific  Advisory  Board  (SSAB) 
for  the  purpose  of  obtaining  advice  from 
affected  parties  regarding  the  proposed 
decommissioning.  The  SSAB  will 
function  at  the  planning  stages  of 
decommissioning:  at  the  time  the 
licensee  is  developing  the 
decommissioning  plan  for  the  fnt  ility. 
The  purpose  of  the  SS.'^B  is  to  provide 
recommendations  to  the  licensee  on: 

(1)  Whether  there  are  ways  to  reduce   . 
residuiil  radioactivity  to  the  levels  that 
will  permit  release  for  unrestricted  use 
which  are  technically  achievable,  will 
not  be  prohibitively  expensive,  and  will 
not  result  in  net  public  or 
environment,':!  harm, 


(2)  Whether  provisions  for 
institutional  controls  proposed  by  the 
licensee  will: 

(a)  Provide  reasonable  assurance  that 
the  TEDE  from  residual  radioactivity 
distinguishable  from  background  to  the 
average  member  of  the  Critical  Group 
will  not  exceed  15  mrem  (0.15  mSv) 
TEDE  per  year, 

fbl  Be  enforceable, 

(c)  Impose  undue  burdens  on  the  local 
community  or  other  affected  parties; 
and 

(3)  Whether  the  licensee  has  provided 
sufficient  financial  assurance  to  enable 
an  independent  third  party  to  assume 
and  carry  out  responsibilities  for  any 
necessary  control  and  maintenance  of 
the  site. 

The  hcensee  will  be  responsible  for 
establishing  the  SSAB  and  developing 
appropriate  ground  rules  and  operating 
procedures  with  the  SSAB's  advice. 

SSAB  membership,  to  the  extent  that 
representatives  are  willing  to 
participate,  will  have  to: 

(1)  Reflect  the  full  range  of  interests 
in  the  affected  community  and  region 
and  be  composed  of  individuals  who 
could  be  directly  affected  by  residual 
radioactivity  at  the  decommissioned 
site,  and 

(2)  Include  representatives  from  the 
licensee;  local  and  State  governments; 
workers;  persons  residing  in  the  vicinity 
of  the  site;  citizen,  environmental, 
environmental  justice,  and  other  public 
interest  groups;  and  Indian  Nation  or 
other  indigenous  people  that  have  treaty 
or  statutory  rights  that  could  be  affected. 

SSAB  meetings  will  be  open  to  the 
public.  The  licensee  will  be  required  to 
provide  adequate  public  notice  of  the 
location,  time,  date,  and  agenda  for  the 
meetings  at  least  two  weeks  in  advance 
of  each  meeting.  All  records  generated 
or  reviewed  by  the  SSAB  will  become 
part  of  the  decommissioning  docket  and 
be  available  for  public  inspection. 

8.  Stability  and  Flexibility 

Comment.  Several  commenters  btatcd 
that  NRC  decommissionir:::  -'.'inriards 
are  needed  to  facilitate  lonj^-ierm 
planninc;  by  the  nuclear  indusirv  cMkj  to 
provide  stabiHty against  constant! v 
changing  criteria  over  the  years.  Some 
commenters  stated  that  even  generic 
standards  may  not  be  complelelv  stabjo 
because  they  will  need  to  be  changed  as 
a  result  of  newly  perceived  health 
effects  and  improvements  in  'ethnology. 

Many  commenters  incii.  ated  (hat  the" 
rule  must  be  flexible  enough  to 
accommodate  site  differences,  e.g..  tvpes 
of  radionucUdes  present,  the  geology 
and  environmental  surroundings, 
individuals  who  may  be  cxpostd.  and 
possible  exposure  pdtierr.s. 


Most  commenters  favored  a  generic 
standard  over  site-specific  standards. 
While  supporting  the  establishment  of  a 
generic  standard,  some  urged  the  NRC 
to  permit  site-specific  considerations 
and  site-specific  modeling  for  licensees 
to  demonstrate  compliance  and  to 
ensure  participation  by  local 
communities.  One  commenter  stated  it 
would  be  a  mistake  to  use  a  generic 
ALARA  evaluation  for  all  sites.  Several 
commenters  recommended  site-specific 
ALARA  assessments.  Some 
commenters,  particularly  in  the  GEIS 
scoping  meetings,  suggested  that  the 
rule  only  provide  the  process  for 
establishing  site-specific  criteria. 

Response.  The  sta^  agrees  that  there 
is  a  need  for  consistent  and  stable 
radiological  criteria  for  the 
decommissioning  of  licensed  nuclear 
facilities  throughout  the  United  States 
Therefore,  this  rulemaking  would 
establish  a  single  set  of  radiological 
criteria  that  would  apply  to  the 
decommissioning  of  aJ]  sites.  However, 
the  staff  also  recognizes  the  need  for 
fiexibility  in  applying  these  criteria 
because  of  constraints  posed  by  site 
specific  conditions  (e.g.  geology, 
hydrology,  meteorology,  and  radiation 
background  levels)  and  to  provide 
opportunity  for  meaningful 
participation  by  local  communities  m 
individual  decommissioning  actions. 
Therefore,  the  rule  proposed  by  the  staff 
provides  for  site-specific 
implementation  of  the  generic  criteria 
The  Commission  would  also  publish 
regulatory  guidance  along  with  the  rule 
that  describes  methods  for  site-specific 
implementation  of  the  criteria.  This 
guidance  includes  conduct  of  site 
characterization  and  surveys,  specific 
radionuclide  concentration  and  surface 
activities  that  would  be  considered  by 
the  NRC  staff  to  meet  the 
decommissioning  limit,  and  modeUng 
acceptable  to  the  NRC  staff  to  develop 
more  site-specific  values  of 
concentration  or  surface  activity  based 
upon  the  factors  unique  to  the  activity 
being  decommissioned.  In  this  regard, 
the  NRC  is  working  with  the  EPA  and 
the  E>OE  to  develop  a  Federal 
Government  manual  for  the  conduc  I  hi 
surveys  to  determine  compliance  v.ith 
decommissioning  criteria.  When 
completed,  this  elTort  will  assist  in  the 
consistent  treatment  of  all  sites 
requiring  remediation. 

The  NRC  staff  believes  that  grnenc 
criteria  should  be  established  for 
decommissioning  and  that  codify mg 
radiological  criteria  for 
decommissioning  in  the  regulations 
would: 

( 1 )  Allow  the  NRC  to  more  effecti\  .i-. 
assure  protection  of  public  health  and 
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the  environment  at  decommissioned 
sites; 

(2)  Result  in  more  efficient  use  of  NRC 
and  licensee  resources; 

(3)  Lead  to  more  consistent  and 
uniform  application  across  all  types  of 
licenses; 

(4)  Provide  a  more  stable  basis  for 
decommissioning  planning;  and 

(5)  Eliminate  protracted  delays  in 
decommissioning  that  result  as 
licensees  wait  for  generic  regulatory 
criteria  before  proceeding  with 
decommissioning  of  their  facilities. 

The  NRC  does  not  favor  the  option 
suggested  of  providing  a  process  based 
rule  whereby  the  criteria  codified  would 
only  be  for  the  process  to  be  used  in 
establishing  site-specific  radiological 
criteria.  This  approach  would  be 
essentially  the  same  as  the  option  of 
remaining  with  the  current  status  quo. 
In  general,  a  site-specific  approach  can 
lead  to  considerable  delays  and 
increased  uncertainty  on  the  part  of  all 
parties  associated  with  the 
decommissioning.  Further,  this 
approach  would  be  inappropriate  and 
burdensome  for  the  large  number  of 
licensees  using  sealed  sources  or 
radionuclides  with  relatively  short  half- 
lives. 

9.  ALARA  Considerations 

Comment.  Under  the  ALARA  concept, 
decommissioning  activities  are 
continued  beyond  meeting  applicable 
risk/dose  limits  in  efforts  to  reduce 
radiation  exposures  As  Low  As 
Reasonably  Achievable  (ALARA).  Most 
commenters  recommended  that  the 
NRC's  radiological  criteria  should 
incorporate  this  principle.  Several 
commenters  stated  that  State  and  local 
governments  should  be  involved  in 
ALARA  determinations.  However,  other 
commenters  expressed  distrust  of  the 
licensees"  and  regulatory  agencies' 
application  of  the  ALARA  process 
because  it  involves  financial  tradeoffs 
and  licensees  are  motivated  to  maximize 
their  profits. 

Response.  The  proposed  rule  requires 
application  of  the  ALARA  concept, 
provided  that  potential  doses  are 
c:onstrained  within  limiting  doses  under 
a  range  of  conditions.  NRC  anticipates 
that  many  licensees,  particularly  sealed 
source  users  or  those  who  use  relatively 
short-lived  radioactive  materials,  will  be 
able  to  satisfy  the  ALARA  criteria  with 
an  analysis  of  projected  dose  levels.  In 
these  cases,  extensive  additional 
documentation  to  support  an  ALAR.\ 
determination  would  not  be  required. 
State  and  local  governments  and  other 
affected  parties  will  be  involved  in 
ALARA  determinations  through 
opportunities  to  comment  on 


decommissioning  proposals  and 
participation  on  the  Site-Specific 
Advisory  Board  in  those  cases  where  the 
licensee  is  seeking  license  termination 
under  restricted  conditions.  This  level 
of  involvement  provides  for  transparent 
application  of  the  ALARA 
considerations  and  safeguards  against 
excessive  licensee  attention  to  cutting 
costs  to  maintain  profit  margins. 

Comment.  Many  commenters  stated 
that  for  the  most  effective  use  of 
resources  and  fairness,  the  NRC  must 
consider  in  the  risk-benefit  balance  not 
only  radiological  risks  to  workers  and 
the  public  but.  also,  non-radiological 
risks  and  indirect  risks  associated  with 
the  regulation  of  decommissioning 
activities. 

Resfyonse.  The  staff  agrees  that  all 
significant  public  and  environmental 
risks  should  be  considered.  The  GEIS 
for  this  rulemaking  assesses  both 
radiological  and  non-radiological 
impacts  for  the  proposed  rule  and 
several  alternative  actions,  including  the 
alternative  of  no  remedial  action.  In 
addition,  the  proposed  rule  would 
require  that  ttie  licensee,  when 
determining  ALARA  for  a  specific 
decommissioning,  consider  all 
significant  radiological  and  non- 
radiological  risks  resulting  from  residual 
radioactivity  and  from  the 
decommissioning  process  itself 
(including  transportation  and  disposal 
of  radioactive  wastes  generated  in  the 
process). 

In  some  cases,  the  necessary  ALARA 
analysis  will  go  beyond  the  relatively 
simple  cost-benefit  analysis  that  has 
typically  been  applied  in  the  nuclear 
industly  in  limiting  worker  exposures 
because  the  types  of  risks  being 
considered  are  not  things  that  can  be 
easily  quantified  or  compared.  For 
e.xample.  transportation  poses 
immediate  risks  in  terms  of  fatalities 
due  to  highway  accidents  in  hauling  the 
radioactive  contamination  to 
appropriate  disposal  sites.  Some 
individuals  and  organizations  have 
suggcf^ted  t!i.-.t  these  anticipated 
fatalities  should  not  be  considered  as 
having  the  same  seriousness  or 
likelihood  as  the  potential  deaths  at 
some  point  in  the  future  of  individuals 
that  may  inhabit  former  nuclear  sites 
after  license  termination.  ALARA.  or 
perceptions  of  what  should  be 
considered  as  ALARA.  may  also  vary 
because  of  values  placed  on  minimizing 
the  number  of  new  disposal  sites, 
preserving  existing  resources,  or 
preserving  viable  industries  for  jobs. 
Each  of  these  factors  were  discussed  in 
the  workshops,  and  the  staff  believes 
that  these  same  factors  may  need  to  be 
considered  in  determining  the  ALARA 


level  for  remediation  at  a  particular  site. 
The  NRC  is  developing  guidance  on 
how  the  ALARA  process  could  be 
applied  in  evaluating  alternative 
radiological  criteria  for 
decommissioning  on  a  site-specific 
basis. 

Comment.  Another  commenter  stated 
that,  "there  is  no  ecological  or 
conservation  basis  for  establishing 
radiation  protection  standards  different 
from  those  *  *   •  involved  in  any  other 
health  issue  for  which  benefits  are 
weighed  against  costs." 

Response.  The  NRC  staff  agrees  with 
this  stated  conclusion  that,  as  a  guiding 
principle,  radiation  protection  standards 
do  not  warrant  different  treatment  than 
those  for  other  health  issues.  In  this 
regard,  the  staff  has  carefully  considered 
both  the  criteria  and  the  implementation 
of  those  criteria  in  other  environmental 
remediation  programs  (e.g..  the  EPA 
Superfund  program).  The  staff  believes 
the  criteria  proposed  in  this  rulemaking 
are  generally  consistent  with  those  used 
in  other  environmental  remediation 
programs. 

Comment.  Several  commenters  stated 
that  cleaning  up  to  any  specified  level 
is  technically  achievable  and  is  simply 
a  matter  of  how  much  it  will  cost.  Some 
believed  that  decommissioning  costs  to 
return  sites  to  unrestricted  use  could  be 
so  high  that  the  sites  should  be  kept 
under  continued  control  and 
maintained  as  a  restricted  area.  Some 
commenters  suggested  that  money  saved 
on  unnecessary  decommissioning 
activities  might  be  used  in  other 
activities  more  beneficial  to  the  public. 
Other  commenters  stated  that  money 
saved  on  decommissioning  costs  would 
not  necessarily  be  available  for  societal 
betterment. 

Response.  The  proposed  rule 
recognizes  that  it  may  not  be  reasonable 
to  remediate  some  sites  to  a  level  that 
permits  release  for  unrestricted  use.  The 
costs  involved,  either  in  dollars  or  in 
potential  harm  to  the  environment  or 
people,  may  be  prohibitive.  In  these 
cases,  the  proposed  rule  provides  for 
termination  of  the  license  under 
restricted  conditions.  The  staff  is  also 
aware  that  in  some  unusual  cases  sites 
may  have  to  remain  under  license 
indefinitely.  For  example,  the  NRC  is 
aware  of  certain  sites  that  are  so 
contaminated  by  elevated  levels  of  the 
naturally  occurring  radionuclides 
uranium,  thorium,  and  their  decay 
products  that  it  would  be  extremely 
difficult  and  costly  to  satisfy  the 
proposed  criteria  for  unrestricted  or 
restricted  release.  In  these  cases,  the 
staff  anticipates  that  the  sites  would 
have  to  remain  under  a  license 
indefinitely  until  new,  more  efficient 
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te.rhnologies  are  developed  or  the 
financial  resources  become  available  to 
.    pay  for  more  complete  remediation.  The 
Commission  has  no  authority  over 
expenditure  of  funds  that  might  be 
saved  by  avoiding  w hat  were  termed 
"unnecessary  decomr.-i^ssioning 
activitie<;."' 

in.  Site  Re.mediation 

ConuiTe/if.  Several  conimenters  stated 
that,  although  (he  cost  of 
decor.miissioning  could  be  high, 
remediation  technologies  are  available 
for  achieving  whatever  level  is  set  bv 
the  NRC.  The  NRC  should  describe  " 
c.(.ceptab!e  methodoloj^ies  for 
remediation  and  measurement  to  reduce 
subjective  judgments  and  should  ensure 
that  workers  who  perform  remediation 
fire  appropriately  trained  and  protected. 

Response.  Before  the  effective  date  of 
the  final  rule,  the  NRC  will  provide 
interim  guidance  for  use  and  comment 
en  acceptable  methodologies  for 
demonstrating  compliance  with  the 
Commission's  residual  radioactivity 
criteria.  After  one  to  two  years' 
implementation  experience  is  gained 
from  use  of  the  interim  guidance,  the 
collected  comments  will  be  addressed 
and  the  final  guidance  will  be  issued. 
However,  the  NRC  staff  does  not  beheve 
that  it  would  be  appropriate  to 
prescribe,  a  priori.the  methods  to  be 
used.  Licensees  must  be  able  to  take 
advantage  of  whatever  .safe 
methodologies  may  he  available  for 
achieving  remediation  that  complies 
with  the  criteria  for  decommissioning. 

Workers  perfonning  decommissioning 
must  receive  training  in  radiation 
protection  according  to  the 
requirements  of  the  Commission's 
requirements  in  lOCFR  19.12, 
"InstriK  ;ions  to  Workers."  Likewise, 
workers  participating  in 
decommissioning  activities  will  be 
subject  to  all  of  the  provisions  of  10  CFR 
Part  20.  including  requirements  related 
to  personnel  monitoring,  respiratory 
protection,  occupational  dose  limits, 
and  ALAFA.  In  this  regard,  the  staff 
does  not  view  the  condud  of 
decommissioning  activities  to  be  any 
different  from  other  operational 
activities  licensed  by  the  Commission. 

11.  Demonstrating  Compliance 

Comment.  Several  commenters  stated 
that  demonstration  of  compliance  with 
NRC  decommissioning  rules  and 
applicable  radiological  limits  is  a  major 
issue.  The  commenters  believe  the  NRC 
must  provide  clear  guidelines  with 
respect  to  the  kinds  of  measurements 
that  are  necessary  and  the  models  that 
are  acceptable  to  demonstrate 


compliance.  With  respect  to 
measurements,  guidance  should  cover; 

(1)  Acceptable  measurement  methods; 

(2)  Extent  of  measurements  needed: 
(."^J  Use  of  field  instruments  versus 

laboratory  instruments: 

(4]  Statistical  sampling;  and 
(t)  Calibration  standards  and 
measurement  certification. 
With  respect  to  models  and  mt  thoiiolugies. 
g.iidsnce  should  bp  prov.dod  on  fhrir  use. 
uf  cprtaintips,  and  how  to  apply  site-sppcific 
charnrterislics.  The  NRC  must  'rmAc 
siiff'c  i.'nt  contlrmator>'  measurements  to 
(heck  that  the  standards  h^ve  beon  T.et  and 
SKC  should  enforce  the  stnnciards. 

Several  commenters  pointed  out  that. 
V.  halever  risk  standard  the  NRC  may 
adopt,  compliance  will  likely  need  to  be 
deternnned  by  a  computer  model  pm  ept 
for  sm.all  operations  when 
contamination  levels  are  within 
specified  generic  criteria.  Other 
commenters  stated  that 
decontamination  limits  sliouid  he 
established  and  dose  modeling  should 
not  be  relied  on  to  demonstrate 
compliance.  Comments  were  split  on 
\^  hether  risk  limits  might  be  needed  for 
different  exposure  pathways. 

Response.  Before  the  effective  date  of 
the  final  rule,  NRC  plans  to  issue 
specific  guidance  that  includes 
conservative  radiation  levels,  surface 
t;ontamination  limits,  and  radioactivity 
concentrations  for  use  by  licensees  who 
eli:i:t  to  apply  a  generic  model  to 
demonstrate  compliance.  Guidance  on 
measurements  covering  the  above  listed 
five  subjects  will  also  be  provided.  The 
NRC  appreciates  that  guidance  is 
e^ssential  especially  where  the  licensee 
inu.st  demonstrate  compliance  w  ith 
criteria  that  require  reduction  of 
residual  radioactivity  to  near 
background  levels.  The  NRC  expects  to 
make  sufficient  confirmatorv 
measurements  to  ensure  (  o;;.pIia.n(  e 
with  the  criteria. 

The  proposed  rule  limits  the  total 
exposure  from  all  pathways  and,  except 
for  the  purpose  of  groundwater 
protection,  does  not  set  limits  for 
individual  pathways.  The  groundwater 
protection  requirement  has  been 
included  at  the  request  of  the  EPA  to 
ensure  conformance  w  ith  EPA 
groundwater  protection  requirements. 
Because  exposure  pathways  vary  in 
importance  to  public  dose  depending  on 
the  radioisotope  involved,  site-specific 
parameters,  and  the  circumstances 
under  which  the  site  might  be  used  after 
decommissioning,  the  staff  believes  that, 
as  a  general  rule,  no  useful  purpose 
would  be  served  by  placing  limits  on 
individual  pathways.  In  the  selection  of 
conservative  default  values  for  use  bv 
licensees  who  do  not  wish  to  utilize 


site-specific  modeling,  the  most  cntii  al 
pathways  and  scenarios  of  exposure  ere 
assumed  to  be  dominant.  The  absence  oi 
limits  on  individual  pathways  provides 
the  licensee  with  more  flexibility  m  ■ 
limiting  radiation  exposures  while  a! 
the  same  time  providing  adequate 
overall  public  protection. 

12.  Sites  Which  Cannot  Be  Relensfd  for 
Unrestricted  l^e 

Cnmnnnt.  Manv  co.mmcnters  stated 
that  the  NRC  should  establish  standards 
for  both  unrestricted  and  rest:irte;i 
relea.se  of  sites  while  others 
recommended  that  the  NRC  r*  quire  iil 
sites  to  be  remediated  suitably  for 
unrestriited  use.  Seme  com.Tienters 
stated  that  sites  should  continue  to  he 
licensed  by  the  NRC  if  they  cannot  be 
reasonably  decontaminated.  Al.so. 
commenters  stated  that  the  NRC  shouhl 
consider  the  option  of  restricted  future 
use  of  decommissioned  facilities  only 
after  a  rigorous  public  participation 
process.  Many  commenters  stated  that 
unresiric  ted  release  should  be  the  goal, 
but  that  realistically,  some  sites  cannot 
be  remediated  suitably  for  unrest.'-icted 
release. 

Response.  The  proposed  rule  provides 
for  both  unrestricted  release  and 
restricted  termunation  of  tlie  license 
under  prescribed  conditions.  The 
requirement  that  the  lit  ensee  convene  a 
Site-Spef;ific  Advisory  Board  early  m 
the  development  of  proposed 
decommissioning  plans  should  help 
ensure  substantive  public  participation 
in  decisions  concerning  possible 
restricted  termination  of  the  license  As 
previously  discussed,  the  staff  is  aware 
of  sites,  such  as  sites  with  significant 
volumes  of  thorium  contamination,  that 
will  require  extensively  remedial  efforis 
to  achieve  the  proposed  requirements 
for  restricted  or  unrestricted  release.  If 
these  sires  cannot  be  remediated  to 
achieve  at  least  the  restricted  release 
criteria,  then  the  site  license  will  remain 
in  effet;t  indefinitely  until  technology  or 
resources  become  available  to  achieve 
compliance  with  the  criteria.  In  the 
interim  period,  NRC  will  ensure 
appropriate  control  of  the  licensed  site 
on  a  site-specific  basis,  including  access 
restrictions,  environmental  monitoring, 
personnel  monitoring,  posting, 
mitigative  actions,  and  other  measures 
directed  at  ensuring  the  stability  of  the 
radioactive  material  and  protection  of 
the  public  health  and  the  environment. 

13.  Waste  Disposal 

Comment.  Several  commenters 
questioned  whether  there  is  enough 
space  at  a  regional  disposal  facilit\  for 
the  voluminous  soils  and  other 
materials  that  are  expected  from 
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decommissioned  sites.  Other 
commenters  stated  that  irrespective  of 
where  or  how  wastes  are  disposed,  the 
costs  of  nuclear  waste  management  will 
be  high.  Some  commenters  suggested 
that  the  option  of  leaving  radioactive 
wastes  on-site  should  be  considered  as 
a  temporary  or  intermediate  option  to 
permit  decay  of  radioactive  wastes  and 
allow  time  for  resolving  long-term  waste? 
disposal  problems. 

Response.  The  NRC  staff  recognizes 
that  decommissioning  to  radiation 
levels  approaching  background  may 
produce  large  volumes  of  low-level 
waste  which  could  affect  the  availabilitv 
of  regional  disposal  capacity.  However, 
the  proposed  rule  would  require  the 
licensee  to  consider  significant  radiation 
doses  and  risks  resulting  from 
transportation  and  disposal  of    ■ 
radioactive  wastes  generated  in  the 
decommissioning  process  when 
determining  ALARA  for  a  specific 
decommissioning  action.  If  disposal 
capacity  were  to  become  tem.porarily 
limited,  on-site  storage  and  containment 
if  wastes  .may  be  necessar\'  until  a 
fiisposal  site  becomes  available. 
However,  any  temporary  onsite  storage 
and  containment  of  radioactive  wastes 
be  done  under  thf  y^-^visions  of  an 
existing  NKc  license,  and  the  site  would 
not  be  decommissioned  until  this  waste 
had  been  removed  from  the  site.  The 
radiological  and  non-radiological 
impacts  associated  with  disposal  of  the 
types  of  radioactive  waste  generated  in 
de<;ommi.ssioning  were  considered  in 
NRC's  development  of  the 
Environmental  Impact  Statement  in 
support  of  the  low-level  waste  disposal 
requirements  in  10  CFR  Part  61.  Inipa(  ts 
associated  with  extended  storage  of 
waste  onsite  or  at  a  centralized  storage 
facility  would  typically  be  considered  as 
part  of  enviicnmental  analy.sis  in 
support  of  i.ssuing  or  renewing  facility 
licenses  or  of  approving 
decommissioning  actions  at  a  licensed 
facility. 

14.  Minimizing  Generation  of  Wastf 

Cnmmnnt.  Many  commenters 
recommended  that  the  NRC  discourage 
or  stop  licensing  nuclear  operations  that 
};fnt:...tv,  ;•.;;,.!  -ar  wastes.  Several 
(  omnitMiters  slated  that  environmental 
organizations  would  be  willing  to  talk 
about  v\oys  tc  decommission  nuclear 
operations  and  to  dispose  of  radioactiv.- 
iiiulfrinis  only  if  power  plants  were  no 
longer  permitted  to  operate.  Cthcr 
conunentt;rs  supported  the  continualitm 
of  fni(.l"ar  power.  One  commenter  urged 
tlu-  NKC  not  to  take  sides  for  or  against 
nui  ifar  power  and  stated  ihut  tlic  polu  \ 
(Irliiiitr  on  the  relative  merits  of  \ari{)i;s 
pijv\cr-g(!iierating  options  slioulJ  tic 


held  in  another  forum  (e.g..  Congress). 
Soma  commenters  observed  that  high 
costs  of  decommissioning  and  waste 
disposal  could  help  to  minimize  waste 
generation.  Some  commenters 
recommended  that  the  rulemaking 
should  deal  with  source  reduction  of 
nuclear  wa.stes.  Some  commenters 
suggested  that  decommissioning 
proposals  should  be  submitted  and 
approved  at  the  design  stage  and, 
conseK^uently,  newer  facilities  should  be 
easier  to  decommission. 

Hpuponse.  The  NRC  agrees  that  newly 
licensed  facilities  should  be  encouraged 
in  designing  and  operating  nuclear 
faiilities  to  minimize  the  generation  of 
radioactive  waste  and  facility 
contamination.  The  proposed  rule 
would  require  applicants  for  licenses, 
other  tlian  renewals,  after  the  effective 
finte  of  the  rule  to  describe  in  the 
application  how  facility  design  and 
prococlures  for  operation  will  minimize 
contamination  of  the  facility  and  the 
environment,  facilitate  eventual 
decommissioning,  and  minimize  the 
generation  of  radioactive  wa.ste. 

l.T.  Radon 

Coniment.  Many  commenters 
recommended  that  the  NRC  should 
impose  limits  to  control  exposure  from 
radon  emissions  at  decommissioned 
sites  becavi.se  radon  exposures  could  be 
a  siguiticant  health  problem. 
Commenters  in  favor  of  NRC  setting  a 
radon  standard  stated  it  should  be 
po.ssible  to  make  a  good  estimate  of  how 
much  radon  comes  from  licensed 
material.  Commenters -not  supporting 
tlie  NRC's  setting  a  radon  standard 
slated  that  the  need  to  deal  with  radon 
at  licensed  sites  should  be  considered 
site-to-site  and  that  radon  control 
should  be  left  to  local  zoning  boards  and 
housing  authorities. 

lirspniisr.  i  lie  NRC  staff  believes  that 
it  is  not  possible  to  measure  or 
distinguish  concentrations  of  radon 
which  will  produce  radiation  doses  of  a 
lew  iiirem  TEDE/y  above  background 
using  current  technology.  This  belief  is 
based  on: 

(1)  Recognition  of  the  ubiquitous 
nature  of  radon  in  the  general 
environment: 

(2)  Large  uncertainties  in  the  models 
used  to  project  radon  concentrations  in 
indoor  air  baswi  on  soil  concentrations 
ol  precursors:  and 

CU  Limitations  of  existing 
iiieaMiremenl  techniques  in 
distiiijiuishiiig  between  elevated  radon 
..OIK  eiitrations  and  radon  attributed  to 
iiatur.il  sources.  Tb.erelore.  the  staff  does 
not  propose  to  establish  a  .separate 
stand.ird  tor  r.inoii.  insl.au.      ;  ■  aire  to 
radon  at  dei  oniniissioned  sites  uould 


be  controlled  by  requiring  the  licensee 
to  reduce  the  residual  concentrations  of 
radon  precursors  like  uranium,  thorium, 
and  radium  to  levels  within  the  limit  for 
unrestricted  use  and.  using  the  ALAR^\ 
principle,  toward  levels  which  are 
indistinguishable  from  background 
levels. 

16.  Environmental  and  Social 
Considerations 

Comment.  Many  commenters 
recommended  that  the  NRC  develop 
standards  for  protecting  natural 
ecosystems  in  addition  to  standards 
protecting  humans.  Others  expressed 
concern  for  environmental  protection 
without  recommending  for  or  against 
establishing  separate  environmental 
standards.  A  large  number  of 
commenters  recommended  that 
protection  of  human  health  is  sufficient 
to  protect  any  known  ecological  system. 
Therefore,  only  a  standard  for  protecting 
humans  is  needed.  Commenters  stated 
that  this  is  the  view  of  the  International 
Commission  on  Radiological  Protection. 

.Many  com.menters  recommended  that 
case-by-case  consideration  should  be 
given  for  special  environmental  and 
social/cultural  issues  associated  with 
homeland,  historical  .sites,  and  Native 
American  lands  because  they  contain 
religious  sites  and  sacred  areas. 

Several  commenters  cautioned  against 
establishment  of  unnece.ssarily 
restrictive  decommissioning  standards 
that  could  cause  severe  environmental 
damage  tr\'ing  to  clean  up  soil  and 
vegetation  to  background  levels  because 
these  actions  could  totally  change  a 
site's  ecology. 

Hespnuse.  The  NRC  considered  the 
possible  need  for  radiation  standards 
specifically  designed  to  protect  the 
environment.  This  analy.sis  is  reflected 
in  the  drah  GEIS.  Based  on  this  analysis, 
the  staff  concludes  that  the  radiological 
criteria  in  the  proposed  rule  which  are 
designed  to  protect  public  health  should 
also  provide  adequate  environmental 
protection. 

However,  the  NRC  staff  recognizes 
there  may  be  environmental  or  cultural 
issues  associated  with  a  particular 
decommissioning  action  which  require 
special  consideration.  The.se  issues  can 
best  be  handled  on  a  site-by-site  basis  as 
part  on  the  decommissioning  plan 
review  process  and  as  part  of  the 
Commission's  environmental  review 
under  the  National  Environmental 
Policy  Act  (NEPA).  Where  necessary, 
opportunity  for  public  comment  and  use 
of  the  Sile-Specific  Advi.sory  Board  will 
l>rovide  a  inechani.sm  for  loi:aI  citizens 
and  other  affected  parties  to  be  directly 
inxolved  in  addre.ssing  these  issues. 
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17.  Recycle 

Comment.  Comments  were  offered  for 
and  against  whether  NRC  should  permit 
recycling  of  contaminated  materials. 
Those  in  favor  recommended  recycling 
to  save  resources.  Those  opposed 
recommended  against  recycling  to  limit 
public  risk.  Other  commenters  stated 
that  the  International  Atomic  Energy 
Agency  (IAEA)  has  recommended  that 
the  maximum  dose  to  any  individual 
from  recycled  material  not  exceed  one 
niillirem  per  year. 

Response.  Although  the  proposed  rule 
does  not  specifically  address  recycle, 
the  NRC  staff  believes  the  radiological 
rriteria  in  the  proposed  rule  provide 
reasonable  assurance  that  future 
inadveitent  recycle  of  soils  or  structures 
following  decommissioning  of  a  site 
will  not  adversely  affect  public  healtl;. 
Thft  aim  lysis  which  supports  the  rule, 
nhtiougb  it  does  not  specifically  take 
recycle  into  account,  is  based  on 
pruduntly  conservative  scenarios  whit.li 
tend  to  overestimate  expected  public 
doses. 

In  cases  where  the  licensee  achieves 
residual  radioactivity  levels  that  are 
indistinguishable  from  background,  the 
potential  doses  from  inadvertent  recvcie 
are  expected  to  be  insignificant.  In  cases 
wliere  the  residual  radioactivitv  cannot 
be  reduced  to  the  point  that  it  is 
indistinguishable  from  background,  the 
li(  ensee  will  have  to  consider 
inadvertent  recycle  when  conducting 
tiie  AU-MIA  analysis  for  the  site. 
Therefore,  steps  can  be  taken  on  a  site- 
specific  basis  to  impose  additional 
restrictions  if  inadvertent  recycle 
appears  to  pose  a  significant  potential 
problem  at  that  site. 

The  Commission  plans  to  consider 
separately  the  issues  of  how  to  deal  with 
cases  where  the  licensee  propo.ses  to 
release  material  containing  residual 
radioactivity  intentionally  for  reuse  or 
recycle  either  as  a  part  of 
decommissioning  or  ongoing  operations. 
In  the  interim  the  Commission  will 
continue  to  be  review  these  actions  on 
a  case-by-case  basis. 

Comments  on  the  NRC  Staff  Draft 

Chrn'iinv  of  Comments 

There  were  1685  comments  from  the 
Hfl  docketed  letters  received  on  the  NRC 
staff  draft. These  comments  were  similar 
to  those  from  the  workshops  with 
respect  to  the  wide  range  of  expres.sed 
views.  Two  subjects  oikwhich  the 
(  oininenters  were  in  general  agreement 
were  (1)  the  appropriateness  of  the 
rulemaking  process,  and  (2)  the 
si.yiiificance  ol  not  having  the  (ihlS  and 
!lu'  guidani;edcx;ur.ients  available  for 
iiview.  The  conunenters  strongly  favor 
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the  enhanced  participator^'  rulemaking 
process  but  said  that  the  GEIS  and  the 
guidance  documents  are  needed  in 
order  to  understand  the  basis  for  the 
rule  and  how  it  would  be  implemented. 
The  NRC  staff  considered  these 
comments  in  the  development  of  the 
proposed  rule. 

Summary  and  Discussion  of  Comments 

1  Need  for  and  Scope  of  Rule 

Comment.  Commenters  supported  the 
NRC's  efforts  to  develop  radiological 
decommissioning  standards.  However, 
some  questioned  whether  the  NRC 
should  defer  to  the  EPA  and  suggested 
that  the  NRC  await  the  EFAs  eflo.ns  to 
develop  these  standards.  Several 
commenters  urged  that  the  NRC 
reconsider  and  delete  the  exclusion  of 
previously  approved  decommissioning 
plans  from  the  new  requirements. 
Others  reconmiended  retention  of  tins 
exi  iusion  and  its  expansion  to  cover 
decommissioning  plans  already  in  the 
final  stages  of  NRC  review  and  a[)proval. 
A  comment  reported  often  wns  ti-.nt  the 
NRC  siuH'.ld  issue  its  proposed 
radiological  criteria  for  final  public 
review  and  comment  only  after  the  NRC 
has  completed  and  is.sued  the 
companion  GEiS  and  other  guidance 
documents  needed  to  facilitate 
understanding  of  the  proposed 
rulemaking. 

Response.  With  respt>ct  to  the 
question  of  whether  the  NRC  should  let 
the  EF'A  take  the  lead  in  developing 
radiokjgical  decommissioning 
standards,  the  NRC  will  have  to  proceed 
with  rulemaking  in  any  case.  If  EP.^ 
develops  standards,  the  NRC  will  have 
to  promulgate  a  regulation  to  implement 
the  EPA  standard.  Therefore,  it  was 
jointly  decided  that  parallel  NRC/EP.\ 
efforts. would  he  the  best  approach.  The 
NRC:  has  wurk.d  closely  with  the  EPA 
ami  will  cunli:iue  to  do  so.  As  a  result 
of  this  interactive  cooperation,  progress 
has  been  made  that  would  have  been 
unlikely  otherwi.se.  It  is  believed 
important  that  both  agencies  continue  to 
work  on  this  effort  (see  discussion 
under  Item  4.  Consistencv  and 
Compatibility).  With  respect  to 
l)re\icjsly  approved  decommissioning 
plan  ,.  tfie  Conunission  believes  it  is 
important  to  enc:ourage  licensees  to  take 
timely  deconunissioning  adions. 
.•\(;(.ordingly.  the  Commission  is 
retaining  the  exclusion  of  previousl\ 
approved  deconunissioning  plans  in  tlie 
new  recpiireinents  and  is  expanding  the 
provisions  to  ini  lude  plans  under  final 
stages  ot  NRC  review.  Regarding  the 
need  fur  pulilic  review  ol  the  GEIS  and 
oilier  guidance  do<:uments,  the 
('()iiiiiiis-,i()n  fully  agrees.  The  GEIS,  a 


regulatory  analysis  (RA),  and  an  NRC 
staff  working  draft  regulatory  guide  will 
be  issued  concurrently  with  publication 
of  the  proposed  rulemaking.  The  formal 
comment  period  for  the  rulemaking  will 
commence  with  this  Federal  Register 
Notice.  Further  opportunity  for 
enhanced  public  participation  and 
comment  will  be  provided  in  a 
workshop  to  be  held  during  the  latter 
part  of  the  formal  comment  period  for 
the  proposed  rule  and  the  NRC  staff 
draft  regulatory  guide.  Notification  of 
t!ie  workshop  will  he  placed  in  the 
Federal  Register  and  posted  on  the 
electronic  board 

2.  Radiological  Criteria 

Comment.  Comments  were  divided 
concerning  whether  NRC 
decommissioning  standards  should  he 
based  on  the  recommendations  of 
recognized  national  and  international 
bodies  such  as  the  ICRP  and  .NCRI'. 
Many  citizen 'en  vironn.ental 
organizations  continued  to  recommend 
that  the  NRC  should  require 
dev:ontaminating  to  a  level 
indistinguishable  from  background. 
Thev  opposed  setting  anv  a,:ceptable 
risk  level  or  radiation  dose  for 
decomm.issioning  because  they  believe 
that  any  incremental  increase  over 
background  dose  is  unacceptable.  Most 
industry  and  other  (  onmienfers 
re>:ommended  that  the 
decommissioning  standard  be  based  on 
technically  supponable  risk/dose 
criteria.  Some  c  onunenters  urged  that 
the  proposed  level  l)e  de<  ided  only  aher 
analyzing  the  ccsts  and  i»enetits  of 
alternative  proposals. 

Many  commenters  objected  to 
iiu  lusion  of  a  quantitative  goal  in  tiie 
r'.ilemaking  Ixjcause  it  t  ould  be 
interpreted  by  some  as  tiie  standard  ihat 
should  be  achieved  in  most  cases  Other 
commenters  agreed  on  im.lus.oii  of  both 
a  quantitative  goal  and  a  quaiUilalive 
limit.  Some  want  these  to  be  lower  than 
the  levels  specified— TEDEs  of  3  mrem 
and  \5  mrem  per  year.  Manv  citizen/ 
cnvirjnmental  organization  commenters 
stated  that,  instead  of  specifvinga 
numerical  goal  and  a  limit,  the 
regulatory  objective  should  be  to  reduce 
(ontamination  to  a  level  that  is  not 
distinguishat)le  from  background.  Other 
(  ommenters  stated  tliat  doses  in  the 
range  of  3  mrem  to  l.'i  n^rem  per  year 
are  indistinguishable  from  background. 
Must  ol  these  commenters 
reconmiended  Ihat  the  dose  limit  should 
be  increased  to  a  level  ix^lweei;  25  and 
100  mrem  per  \ear.  or  possiblv  higher. 
Reasons  tor  ret:ommending  a  higher 
dose  limit  included  (1)  the  criteria 
should  conform  to  recommendations  of 
nation.il  and  internalioiiai  scientific 
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consensus  organizations;  (2)  a  cost- 
benefit  analysis  would  support  a  higher 
limit;  (3)  the  criteria  should  be  based  on 
scientific  analyses  and  not  based  on 
intuitive  feelings:  (4)  there  are  no 
practical  means  to  demonstrate 
compliance  with  TEDEs  of  3  and  It 
mrem  per  year:  and  (5)  efforts  to  comply 
with  such  levels  would  waste  large 
resources  in  remediating  small  rislcs 
with  no  real  gain  in  benefits. 

Several  conmienters  rec  om!n(^^ded 
that  the  goal  be  dropped  from  the  rule. 
Some  of  these  commenters  suggested 
the  goal  instead  be  incorporated  into  the 
guidance  that  would  accompany  the 
rule.  A  principal  coik  ern  was  that  the 
goal  would  b<;come  a  de  tacto  limit.  In 
particular,  the  EPA,  in  presenting  their 
comments  on  the  goal,  indicated 
concern  over  the  perception  that  tlie 
specification  of  any  value,  su(,h  as  3 
mrem/yr,  would  be  construed  as  the 
actual  requirement  for  the 
decommissioning.  The  EPA  has  verbally 
continued  to  express  c  oncerns  regarding 
the  NRC  staff  proposal  of  presenting 
acceptable  staff  positions  for  ALAFL\ 
documentation  in  the  Repulatorv  Guide. 

Some  commenters  requested  ihat, 
because  of  possible  failure  of 
institutional  controls,  the  NRC  should 
not  place  a  dose  restriction  of  100  mreni 
per  year  on  sites  subject  to  restricted 
release.  Commenters  were  divided  on 
the  requirement  that  licensees  base  their 
estimates  of  greatest  TEDE  dose  on  the 
first  1000  years.  Some  stated  that  this 
time  is  unrealisticaily  long  while  others 
stated  that  it  is  unrealisticaily  short. 

Several  commenters  compared  the 
proposed  limits  of  15  mrem/y  and  3 
mrem/y  to  risk  limits/goals  attributed  to 
the  EPA  and  suggested  that  these 
comparisons  are  complicated  by 
differences  in  scenarios  for  exposure 
used  b>  'he  EPA  and  the  NRC,  and  by 
a  basic  dilference  between  a  limit  and 
a  goal.  A  limit  must  always  be  reached. 
A  goal  is  not  always  reached. 

Commenters  requested  that  the  NRC 
include  alternative  radiological  criteria 
for  licensees  who  possess  radioa(  tive 
materials  of  a  kind  and  form  not 
requiring  extensive  decontamination  at 
the  time  of  decommissioning.  They 
suggested  that  demonstration  of 
compliance  should  be  possible  through 
direct  radiation  measurements  and  not 
require  the  use  of  modeling  and 
consultants. 

Response.  The  following  responses 
are  provided. 

a.  Appropriateness  of  15  mrem/y 
TEDE. 

The  Commission  has  considered  the 
comments  in  light  of  information 
presented  in  the  Generic  Environmental 
Impact  Statement  (GEIS)  and  the 


Regulatory  Analysis  (RA).  The.se  studies 
show  that  residual  radioactivity  can  be 
reduced  to  levels  which  will  result  in  an 
annual  TEDE  of  15  mrem  without 
unrea.sonable  effort  or  expense  for  most 
radionuclides  and  most  facilities.  A 
summary  of  this  analysis  can  be  found 
in  Sections  5  through  7  of  the  GEIS  and 
Sections  4  and  6  of  the  RA.  In  those  few 
cases  where  reciucirig  the  residual 
radioactivity  to  the  levels  required  to 
( (jnij^iy  with  the  15  mrem/y  TEDE  limit 
for  uiiri}s;iit:ted  use  are  either  not 
tf;(.hnical!y  achievable,  would  be 
proliJhitivtiy  expensive,  or  would  result 
in  net  public  or  environmental  harm, 
t^  20.1 105  of  the  proposed  rule  provides 
the  licensee  with  the  option  of 
requesting  release  of  the  site  with 
restrictions  placed  on  its  use. 

.Several  commenters  have  argued  thai 
a  15  mrem/y  limit  for  unrestricted 
release  is  not  consistent  with  the 
recommendations  of  the  ICRP  and  NCRP 
and  that  the  limit  should  be  raised  to  as 
high  as  100  mrem/y.  The  Commission 
believas  that  an  additional  margin  of 
safety  below  100  mre.Ti/yr  is  neces.sary 
because  the  100  mrem/y  limit  is 
intended  to  apply  to  doses  to  the  public 
resulting  from  all  radiation  sources 
(NCPJ>  Report  No.  116,  Section  15;  ICRP 
Publication  60,  Section  5.5).  Therefore, 
allocation  of  the  entire  100  mrem/y  dose 
to  residual  radioactivity  from  the 
decomniissioning  of  a  single  facility 
would  be  inappropriate.  Using  a  safety 
margin  to  limit  the  dose  from  a  single 
source  1o  avoid  a  summation  of 
exposures  approaching  the  dose  limit  is 
consi.slent  with  the  recommendations  of 
both  the  ICRP  and  the  NCRP. 

b.  Removal  of  Goal  from  the  NRC  staff 
Draft  Rule. 

As  formulated  in  the  NRC  staff  draft 
rule,  the  goal  was  designed  to  serve  two 
principal  objectives.  Firs!,  nr.d  foremost, 
it  would  clearly  articulate  tnt-  NRC  s 
objective  for  decommissioned  sites. 
Second,  it  would  establish  a  dose  level 
well  below  the  limit  at  which  licensees    . 
who  have  little  or  no  site  contamination 
(e.g.,  licensees  that  use  only  sealed 
sources  or  short  lived  radioisotopes) 
would  be  relieved  of  much  of  the 
burden  of  analysis  associated  with  the 
ALARA  requirement. 

The  NRC  staff  has  reexamined  the 
goal  comcept  based  on  the  comments 
received,  and  has  concluded  that  having 
both  a  limit  and  a  goal  in  the  rule  can 
lead  to  confusion  concerning  the 
Commission's  intent.  Therefore,  in  order 
to  clarify  the  Commissions  intent  and 
to  make  it  clear  that  15  mrem/y  TEDE 
is  the  only  limit,  the  Commission  has 
dropped  the  term  "goal"  from  the  rule. 
Instead  the  Commission  has  substituted 
the  following: 


First,  in  order  to  clearly  articulate  the 
Commission's  continued  commitment  to 
the  objective  for  decommissioned  sites, 
the  following  statement  of  objective  has 
been  included  in  §20.1402  of  the 
proposed  rule: 

The  objective  of  decommissioning  is  to 
reduce  the  residual  radioactivity  in 
structures,  materials,  soils,  groundwater,  and- 
othor  media  at  the  site  so  that  the 
concentration  of  each  radionuclide  that  could 
contribute  to  residual  radioactivity  is 
indistinguishable  from  the  background 
radiation  concentration  for  that  radionuclide. 
The  Commission  realizes  that,  as  a  prscticsl 
matter,  it  would  be  extremely  difficult  fo 
demonstrate  that  such  an  objective  has  boen 
met.  Therefore,  the  Commission  has 
established  a  site  release  limit  and  is 
requiring  that  licensees  demonstrate  that  the 
residual  radioactivity  at  a  site  is  as  far  below 
this  limit  as  reasonably  achievable. 

Second,  in  order  to  provide 
administrative  relief  to  licensees  who 
have  little  or  no  site  contamination,  the 
Commission  has  revised  §20.1404  of  the 
rule  to  read  as  follows: 

A  site  will  be  considered  acceptable 
for  unrestricted  use  if: 

(a)  the  residual  radioactivity  that  is 
distinguishable  from  background 
radiation  results  in  a  TEDE  to  the 
average  member  of  the  critical  group 
that  does  not  exceed  15  mrem  (0.15 
mSv)  per  year;  and 

(b)  the  residual  radioactivity  has  been 
reduced  to  levels  that  are  as  low  as 
reasonably  achievable  (ALARA). 

Depending  on  the  site-specific 
ALARA  analysis,  any  dose  level  le5s 
than  or  equal  to  15  mrem/y  may  be 
considered  ALARA.  However,  in  many 
situations,  licensees  who  have  little  or 
no  site  contamination  should  be  able  to 
readily  achieve  a  dose  level  well  belo-.v 
the  limit.  Thfe  NRC  will  provide 
guidance  as  to  how  such  licensees  can 
demonstrate  compliance  with  Section 
20.1404(b)  without  having  to  perform 
sophisticated  analyses  to  demonstrate 
that  residual  radioactivity  levels  at  their 
sites  are  ALARA.  This  should 
sub.stantially  reduce  the  administrative 
burden  on  licensees  who  have  little  or 
no  site  contamination  (e.g.,  licensees 
that  use  only  sealed  sources  or  short 
lived  radioisotopes).  There  are 
approximately  17,000  NRC  and 
Agreement  State  licensees,  many  of 
which  are  small  businesses,  that  are 
expected  to  benefit  from  this  guidance 
without  any  compromise  to  public 
health  and  safety. • 

c.  Time  Frame. 

For  the  reasons  stated  in  the  rationale 
for  the  proposed  rule,  the  Commission 
believes  the  1000  year  time  frame 
proposed  by  the  NRC  staff  is  reasonable 
for  estimating  annual  doses  from 
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residual  radioactivity  from 
decommissioned  sites. 

When  predicting  thousands  of  years 
into  the  hiture,  uncertainties  become 
very  large  because  of  major  potential 
changes  in  the  hydrogeologic  regime  at 
the  site  over  these  long  periods  of  time. 
When  the  potential  consequences  of 
exposure  to  the  radioactive  source  are 
great;  e.g..  as  in  the  case  of  a  high  level 
waste  repository,  distant  future 
calculations  may  provide  some  insight 
concerning  the  relative  magnitude  of 
consequences.  However,  the 
con.sequtnces  of  exposure  to  residual 
radioactivity  at  levels  near  background 
are  sniull  and  considering  the  large 
uncertainties,  long  term  modeling  of 
near  background  doses  may  be  virtually 
meaningless.  Thus,  the  Commission 
doe.s  not  believe  it  would  serve  anv 
useful  purpose  to  attempt  to  estimate 
radiation  doses  from  residual 
radioa(;tivitY  thousands  of  years  into  the 
future. 

3.  Individual  vs  Collective  Dc'ies 

Comri'fnt.  Several  commenters  stated 
that  cotleclive  dose  should  he  used  by 
the  NRG  to  evaluate  costs  and  benefits 
of  alternative  radiological  criteria.  The 
Department  of  Energy  suggested  that  an 
ALAR.'\  analysis,  based  on  collective 
dose  and  competing  risks  for  certain 
sites  with  low  population  exposure,^ 
might  indicate  that  the  criteria  proposed 
by  the  NE\C  may  not  be  justifiable.  Most 
commenters  favored  using  dose  to 
individuals  to  ensure  protection  of  the 
public  health.  Many  citizen/ 
environmental  groups  disagreed  witii 
the  proposal  to  limit  individual  dose  to 
the  "average  member  of  the  Critical 
Group."  They  recommended  that  the 
goal  and  limit  as  described  in  the  staffs 
draft  rule  be  applied  to  the  maxim.ally 
exposed  individual  in  the  exposure 
group. 

Response.  The  Commission  agrees 
with  the  commenters  that  collective 
dose  should  be  used  by  the  NRC  to 
evaluate  the  costs  and  benefits  of 
alternative  radiological  criteria.  In  fat.t, 
this  has  been  incorporated  in  the 
assessment  of  the  total  risk  for  the 
respective  alternatives  in  the  GEIS  and 
the  Ri'X.  Although  these  documents  were 
unavailable  for  review  bv  the 
commenters,  the  technical  analvses  in 
the  GEIS  and  the  RA  support  the  criteria 
in  the  proposed  rule. 

The  Commission  considers  the  use  of 
TEDE  to  the  average  member  of  the 
Critical  Group  to  be  a  more  useful 
concept  for  the  purposes  of 
decommissioning  for  the  reasons 
discussed  in  the  Rationale  for  the 
Proposed  Rule.  The  discussion  of 
"Critical  Group"  in  the  Rationale  has 


been  revised  to  make  it  clear  that  the 
critical  group  must  be  reasonably 
homogeneous.  This  clarifies  that  the 
licensee  cannot  average  doses  over  a 
group  whose  members  may  be  exptH;ted 
to  get  widely  differing  doses  for  the 
purpose  of  "averaging  down"  expected 
doses  to  highly  exposed  individuals. 

4.  Consistency  and  Compatibility 

Comment.  As  was  the  case  at  the 
earlier  workshops,  commenters  urged 
that  the  NRC  and  the  EPA  work  together 
to  develop  consistent  standards. 
Conservation  of  Federal  resources  and 
avoidance  of  imposing  different 
standards  on  regulated  parties  were 
considered  to  be  important.  However, 
the  NRC  was  advised  not  to  lower  its 
risk  limit  simply  to  accommodate  the 
EPA. 

The  commenters  recommended  that 
the  degree  of  consistency  that  the  NRC 
will  require  between  NRC  standards  and 
Agreement  State  standards  be  clearly 
stated.  One  commenter  suggested  that 
the  Federal  standard  be  set  to  ensure 
adequate  protection  of  the  public  and 
that  if  a  State  or  local  community 
requires  a  licensee  to  decommission  to 
a  lou'er  standard  that  does  not  provide 
a  significant  benefit,  then  the  State  or 
local  community  should  fund  this  e.xtra 
effort.  Agreement  State  comm<entt'rs 
requested  that  the  statement  of 
considerations  for  the  proposed 
rulemaking  discuss  the  extent  to  which 
they  must  implement  specific 
provisions  of  the  rule  to  maintain 
continued  regulatory  compatibility  with 
NRC  regulations. 

Hi-sponse.  In  response  to  the 
comments  concerning  llie  relationship 
between  NRC  and  EPA  standards,  NRC 
and  EPA  are  developing 
decommissioning  criteria  in  parallel 
rulemaking  efforts.  The  NRC  and  EPA 
are  coordinating  their  efforts  in  this  area 
to  ensure  that  effective  and  consistent 
site  decommissioning  standards  are 
established,  while  minimizing 
duplication  of  effort.  Accordinglv.  tlie 
EPA  was  a;;  i-nportant  participant  in  the 
NRC  rulemaking  workshops  cuid  is  a 
cooperating  agency  in  the  preparation  of 
the  GEIS  for  the  rulemaki:jg.  The  NRC 
has  also  consulted  extensively  wiih  EPA 
throu;j,hout  the  rulemaking  process.  The 
objective  is  that  EPA  will  be  able  to 
Tnake  a  finding  that  NRC 
decommissioning  criteria  provide 
adequate  protetnion  for  the  public  and 
the  environment  and  will  exclude  NRC 
licensees  from  Ijie  EPA  cleanup 
standards. 

In  response  to  the  question  of  NRC/ 
Agreement  State  compatibility,  the 
Commission  is  developing  a  new  policy 
on  Agreement  State  compatibility  which 


will  be  issued  for  public  comment  in  the 
near  future.  Because  the  compatibility 
determination  for  this  proposed  rule 
will  be  considered  in  light  of  the  new 
compatibility  policy,  the  Commission 
believes  it  would  be  premature  to 
propose  a  compatibility  determination 
at  this  time.  However,  to  facilitate 
ultimate  resolution  of  the  compatibility 
determination  for  this  rule,  if  adopted  as 
a  final  rule,  the  Commission  is 
requesting  comments  on  whether,  to 
what  extent,  and  under  what 
circumstances,  an  Agreement  State 
should  be  authorized  to  establish  more 
stringent  requirements  than  those  set 
forth  in  this  proposed  rule. 

5.  Finality 

Comment.  Finality  of 
decommissioning  was  a  major  issue 
among  commenters.  X'arious 
commenters  stated  (1)  that  revi.'^.iting 
sites  should  be  based  on  new  sile- 
specific  information  and  not  on  new 
evaluation  methods  and  (2)  that  the 
criteria  for  rev  isiting  sites  are  too 
subjective  and  require  clarification  or 
refinement. 

/?f. '.pon.se.  The  Commission  agrees 
that  the  wording  in  the  NRC  staff  draft 
was  ambiguous  Therefore,  §20  1401(<.) 
has  been  revi.-^ed  to  make  it  clear  that 
the  Commission  would  require 
additional  cleanup  only  if.  based  on 
new  information,  it  determined  that 
residual  radioactivity  remaining  at  the 
site  could  result  in  significant  public 
risk. 

6.  Community  Involvement 

Comment.  The  NRC  staff  draft 
specified  that  the  Commission  will 
inform  the  public  of  each  receipt  of  a 
decommissioning  plan  from  a  licensee 
and  of  each  proposal  for  restricted 
release  of  a  site.  In  addition,  it  specified 
that  licensees  who  propose  to  release 
sites  under  stipulated  conditions  of 
restricted  release  must  convene  a  Site- 
Specific  Advisorv  Board  (SSAB)  for 
purpose  of  providing  advice  to  the 
licensee. 

Several  industry  commenters 
questioned  the  need  for  these  additional 
reoiurements  on  the  grounds  that: 

(1)  Present  procedures  for  public 
pailicipation  in  licensing  pro<:eriures  are 
adequate  and  provide  an  appropriate 
way  to  deal  with  the  concerns  of  tho.se 
affected  by  decommissioning; 

(2)  There  is  no  demonstrated  need; 
and 

(3)  The  provisions  of  SSABs  would 
put  managerial,  regulatory,  and 
financial  matters  of  licensees  in  the 
hands  of  people  who  have  no 
responsibility  for  the  consequences  of 
their  recommendations. 
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Most  other  commenters  supported  the 
proposed  new  community  involvement 
proposals  and  some  commenters 
additionally  urged  the  NRC  to  require 
establishment  of  an  SSAB  for  all 
decommissioning  cases,  including  sites 
suitable  for  unrestricted  release.  Others 
recommended  that  an  SSAB  should  be 
used  in  cases  involving  Native 
American  lands,  sites  surrounded  by 
high  density  residential  uses,  o(jeaii  or 
waterfront  sites,  or  sensitive  ecosystems 
unless  the  three  (3)  millirem  per  year 
decommissioning  goal  would  be  met. 

Additional  comments  on  the  use  of 
SSABs  included: 

(1)  The  rulemaking  should  delimit 
SSAB  roles  and  responsibilities; 

(2]  Guidelines  are  needed  with 
respect  to  SSAB  staffing  and  activities; 

(3)  SSABs  should  not  report  to 
licen.sees  or  be  funded  by  licensees 
because  this  could  compromise  their 
effective  use; 

(4)  Membership  should  be  restricted 
to  "citizen,  environmental, 
environmental  justice,  and  other  public 
interest  groups"  who  reside  in  the  local 
community;  and 

(5)  The  membership  should  include  a 
representative  of  the  site  to  which 
wastes  are  expected  to  be  sent. 

Response.  With  respect  to  the  need  for 
additional  community  involvement,  the 
Commission  believes  that  the  noticing 
requirements  and  the  requirements  to 
establish  and  use  SSABs  should  be 
implemented  as  proposed  in  the  NRC 
staff  draft.  The  proposed  terniinntion  of 
licenses  and  release  of  sites  under 
conditions  of  restricted  release  involve 
issues  (e.g.,  land  restrictions)  which 
could  have  unanticipated  adverse 
effects  on  the  local  community  The 
Commi.ssion  wants  to  be  sure  it  has 
considered  the  views  of  alfei  led 
members  of  the  local  (ommunily  on 
these  issues  before  making  a  decision  on 
the  licensee's  n-quest  These  proposed 
provisions  will  provide  an  effei:live 
means  to  inform  the  affected  licensees. 
local  an;)  s:;>te  governments.  ;md  the 
NRC  ol  ;!i   -e  views.  Howexcr.  the 
ConunissiC-n  believes  thai  nn  extension 
of  the  SSAB  requiremcnl  loapplv  to 
cases  in\oKingunres!ri(  ltd  release  is 
unnec  es.sary  and  would  impose  ;in 
undue  burdtn  with  liisle  or  no  public 
benefit  on  a  Inr^e  number  of  licensees, 
many  of  whi(.h  are  small  businesses. 

With  respe(.t  to  delinii1in(i  the  role 
and  responsibiJities  of  .SSABs  and 
providing  guidance  on  SSAB  sljifling 
and  activities,  the  Conunissioii 
spe(.ifi(:all\  requests  lurlher  loinnn  :it 
nn  these  issues.  After  gviiniii<> 
e.xperieni  e  with  the  formal  ion  ;uui  use 
■of  SSABs,  it  might  be  iippropri.ite  to 
recon.sider  the  need  ior  ihis  guidmu  c  nl 


a  later  date.  Regarding  the  funding  and 
control  of  SSABs,  the  Commission 
believes  that  licensees  should  provide 
tlie  necessary  funding  as  proposed.  The 
proposed  rule  contains  safeguards  to 
ensure  that  the  SSABs  are  not  subject  to 
licensee  control.  The  licensee  would  be 
required  to  provide  reasonable 
opportunity  for  all  local  affected  parties 
to  be  repre.sented  on  the  SSAB. 
Meetings  of  the  SSAB  must  be  open  lo 
tiie  public.  The  licensee  mu.st  provide 
ailequale  public  notice  of  the  location, 
lime,  date,  and  agenda  for  the  meetings 
al  least  two  weeks  in  advance  of  each 
nieeting.  All  records  generated  or 
reviewed  by  the  SSAB  become  pari  of 
the  licensing  docket  and  will  he 
available  for  public  inspection. 

With  respect  lo  restriction  of  the 
SSAB  membership  lo  the  local 
coniBiunily,  the  intent  of  the  provisions 
in  tj  20.14U7(c)  is  such  a  n>striclion. 
Regarding  the  propo.sal  to  expand 
memberships  of  the  SSAB  lo  include  a 
representative  of  the  designated  offsile 
disposal  site,  the  Commi.ssion  believes 
that  the  offsite  disposal  site  is  not 
relevant  for  consideration  by  the  S.SAB. 
because  siting  of  the  waste  disposal 
facility  involves  a  separate  public 
process  that,  in  part,  recognizes  that 
wastes  will  be  transported  to  the  waste 
I'ncilify. 

7.  .Stability  and  Flexibility 

Cotnment.  Most  of  those  who 
commented  on  stability  or  flexibility 
provided  in  the  draft  rule  .said  that  a 
gtmeric  standard  should  be  written  lo 
provide  enough  flexibility  to  account  for 
actual  ri.sks  a.ssocialed  with  conditions 
peculiar  to  specific  sites  in  protecting 
the  public  and  the  environment,  and  lo 
select  appropriate  site-spe(.ilic 
remediation  methods.  Some 
commenters  said  that  the  impostlion  of 
strict  generic  standards  without 
flexibility  might  not  provide  an 
optimum  protection  .str.-itegy  across  the 
range  of  categories  of  Ji(  ensees.  Other 
(.or.imenters  noted  that  t!l^>  ifit-quacy  of 
llexibility  provided  uncir;  ;1.,-  draft 
pioposed  rule  cannot  he  dt  {.ided 
without  the  net;essary  guidance 
dot  uinenls. 

Hcjpon.se.  The  Coinmiss:nn  .ilso- 
re(  oi>nizes  the  need  for  fiexihilily  in 
applying  these  criteria  l)e(  ause  of 
constr.iinis  posed  by  sile-sptcijic 
conditions  (e.g..  f;eolojc\.  h\dro!og\. 
nieti-orology,  and  radiation  lKn;kground 
levr'l$)  and  to  provide  oji|)urtuii)l\  for 
lUKiriingfui  p.Trticipolinii  In  loi  ,d 
cunirlMuiities  in  individu;,! 
di".  onunissioning  actions  Thrrt-lnn-.  the 
proposed  rule  proxides  for  site-specific 
i!n|jleinentation  of  llu=  }-<''>''ii(  criteria. 
1  !if  Coinndssion  is  publishing  ll)c  NRC 
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staffs  working  draft  regulatory  guidance 
along  with  the  proposed  rule  which 
describes  methods  for  site-specific 
implementation  of  the  criteria.  This 
working  draft  guidance  includes 
conduct  of  site  characterization  and 
surveys,  spet;ific  radionuclide 
concentration  and  surface  activities  that 
would  be  considered  by  the  NRC  staff  to 
meet  the  15  mrem/y  TEDE  limit,  and 
modeling  acceptable  to  the  staff  to 
develop  more  site-specific  values  of 
concentration  or  surface  activity  based 
upon  the  factors  unique  to  the  activity 
being  decommissioned. 

K.  ALARA  Considerations 

Cnmment.  Comments  on  the  ALARA 
(.oncept  were  much  the  same  as 
provided  at  the  earlier  workshops.  MosI 
public/environmental  organization 
commenters  stated  that  they  do  not  trust 
licensees  to  make  ALARA 
determinations.  Industry  and  other 
commenters  stated  that  they  support  the 
NRC's  permitting  them  to  make  ALARy^ 
determinations  and  urged  the  NRC  lo 
continue  to  permit  licensees  to  use  site 
specific  factors  in  making  these 
determinations. 

Response.  The  Commission  believes 
that  ALARA  is  a  fundamental  concept  o) 
radiation  protection  and  is  an  important 
part  of  its  decommissioning  criteria. 
NRC  guidance  being  issued  in  support 
of  the  rulemaking  provides  for  the  use 
of  site-specific  factors  in  deciding  whal 
levels  should  be  achieved  below  the 
stipulated  radiological  limit.  This 
guidance  will  be  described  in  NUREt^ 
1.^00  "Working  Draft  Regulatory  Guide 
on  Release  Criteria  for 
Decommissioning;  Staff  Draft  lf»r 
Comment." 

9.  Demonstrating  Con)pliam:e 

Cnmment.  Many  submitting  writlin 
comments  urged  the  NRC  lo «  omplete 
its  guidance  on  acceptable 
methodologies  criteria  as  soon  as 
possible  and  to  publish  this  guidani  e 
for  comment  before  the  rulemaking  is 
issued  for  final  public  comment.  Many 
(  oniinenters  questioned  the  tet.hnical 
ability  to  demonstrate  compliance  with 
I  he  proposed  dose  goals  or  limits  in  the 
staffs  draft,  or  questioned  the  technical 
justifi(;ation  for  such  requirements,  or 
said  that  there  are  no  standards  for 
demonstrations  of  compliance.  Se\er;-.l 
others  said  that  demonstrating 
compliance  to  the  propo.sed  dose  go.ils 
or  limits  is  impractical  and  will 
unntjcessarily  increase  costs  and 
volumes  of  low-level  wastes  generated 
during  decomniis.sioning. 

Many  c;ommenlers  said  that  thert 
must  be  praf.lical  or  objective  guidam  •• 
lor  demonstrating  c  ompliance  Some 
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said  that  this  guidance  should  be  issued 
for  review  before  the  rule  is 
promulgated.  Some  commenters  raised 
questions  on  who  makes  the  final 
decisions  on  demonstrating  of 
compliance  and  by  what  means. 

Some  commenters  suggested  that 
simplified  guidance  (not  requiring  the 
use  of  modeling  or  consultants)  should 
be  provided  for  designated  licensees 
who  have  only  low  levels  of 
contamination  or  "uncomplicated 
situations"  in  their  operations.  Some 
commenters  said  that  the  public  might 
more  easily  understand  demonstration 
of  compliance  if  alternative  limits  to  the 
ones  proposed  were  used.  Several 
commenters  said  that  compliance 
should  be  demonstrated  by  actual 
measurements  and  not  just  by  modeling. 
Some  commenters  also  suggested 
specific  methodologies  for 
demonstrating  compliance. 

Response.  The  capabilities  for 
demonstrating  compliance  are 
considered  in  the  GEIS  and  the  RA 
which  provide  the  technical  basis  for 
the  radiological  criteria  in  the  rule. 
Guidance  that  is  being  issued  for  public 
comment  in  conjunction  with  the 
publication  of  the  proposed  rule  will 
cover  acceptable  methods  for 
demonstrating  compliance,  the  use  of 
simplified  methods  or  practical  derived 
measurements  and  measurements  units, 
and  verification  by  practical 
measurement  techniques  not  necessarily 
requiring  modeling. 

In  response  to  the  question 
concerning  who  makes  the  final 
decisions  on  whether  the  licensee  has 
demonstrated  compliance  with  the  rule, 
the  NRC  or.  as  appropriate,  the 
Agreement  State  will  make  this 
determination.  Where  necessary  the 
NRC  or  Agreement  State  will  conduct 
independent  confirmatory  surveys  to 
ensure  that  the  appropriate  criteria  have 
been  met. 

10.  Sites  That  Cannot  Be  Released  for 
Unrestricted  Use 

Comment.  Many  public/ 
environmental  organization  commenters 
stated  that  licen.sees  should  not  be 
permitted  to  walk  away  from  a 
contaminated  site  and  that 
contamination  should  be  removed  to  the 
extent  that  radioactive  materials  and 
radiation  are  indistinguishable  from 
background.  Many  voiced  opposition  to 
any  release  of  sites  under  restricted  use 
conditions.  This  opposition  was  based 
largely  on  concern  about  the  long  term 
effectiveness  of  institutional  controls  to 
ensure  compliance  with  the  conditions 
for  restricted  release. 

Other  commenters  generally  endorsed 
both  the  unrestricted  and  restricted 


release  of  sites.  With  respect  to 
restricted  release  of  sites,  commenters: 

(1)  Stated  that  the  NRC  should  better 
define  th§  circumstances  which  could 
qualify  a  site  for  restricted  release; 

(2)  Recommended  that  the  NRC  give 
examples  of  acceptable  institutional 
controls  for  providing  reasonable 
assurance  that  specified  dose  limits  are 
not  exceeded: and 

(3)  Requested  that  the  NRC  publish 
guidance  on  determination  of  necessary 
financial  assurance  for  proper  control 
and  maintenance  of  a  site. 

Some  commenters  recommended  that 
the  NRC  adopt  a  dose  level  below  100 
mrem  per  yaar  as  the  upper  dose  limit 
in  the  event  of  failure  of  the  applied 
institutional  controls.  Still  other 
commenters  stated  that  the  100  mrem 
per  year  restriction  could  foreclose 
onsite  disposal  of  wastes  as  presently 
permitted  at  uranium  mill  tailings  sites 
and  that  this  restriction  should  be 
deleted.  Several  commenters  requested 
that  the  NRC  better  address  the  issue  of 
consolidation  and  long-term  care  of 
wastes  at  sites  not  suitable  for  restricted 
release. 

One  commenter  said  that  engineered 
disposal  cells  might  be  the  best  solution 
for  sites  with  large  quantities  of  slightly 
contaminated  soils,  while  another  said 
that  large  volumes  of  slightly 
contaminated  soil  with  a  few  "hot 
spots"  should  be  regarded  as 
homogeneously  contaminated. 

Response.  The  NRC  believes  that  the 
rule  should  provide  for  both 
unrestricted  release  and  for  restricted 
release  of  sites.  Additionally,  there  may 
be  sites  that  will  have  to  continue  under 
license.  The  NRC  is  issuing  guidance, 
first  in  draft  form  for  comment,  on  how 
it  expects  to  implement  the  provision 
for  restricted  release. 

The  100    mrem/y  restriction  is 
designed  to  establish  an  upper  bound  on 
the  risk  in  the  imlikely  event  of  failure 
of  institutional  controls  or  restrictions  at 
the  site.  This  restriction  is  also  designed 
to  ensure  that  license  termination  under 
restricted  conditions  does  not  result  in 
a  proliferation  of  de/ocfo  disposal  sites. 
The  Commission  believes  that  100 
mrem/y  is  an  adequately  conservative 
upper  bound.  This  dose  corresponds  to 
the  maximum  annual  dose  during  the 
first  1000  years  following 
decommissioning.  In  many  cases,  the 
peak  dose  occurs  during  the  first  year 
following  decommissioning.  For  these 
ca.ses,  the  predicted  do.se  levels  will  be 
reduced  by  radioactive  decay  so  that  if 
institutional  controls  or  restrictions  at 
the  site  were  to  fail  some  time  in  the 
future  the  actual  public  dose  would  be 
substantially  below  100  mrem/y  in  most 
cases.  In  cases  where  buildup  of 


radioactive  daughter  products  or  other 
conditions  cause  the  peak  dose  to  fall 
other  than  in  the  first  year  after 
decommissioning,  the  predicted  dose 
levels  are  significantly  below  100  mrem/ 
y  for  the  large  majority  of  the  first  1000 
years  after  decommissioning. 

The  issue  of  an  appropriate  value  for 
the  dose  in  the  unlikely  event  of  failure 
of  institutional  controls  has  been  a  key 
point  of  the  ongoing  discussions 
between  the  EPA  and  the  NRC.  As  noted 
in  section  entitled  "Rationale  for  the 
Proposed  Rule"  of  this  Statement  of 
Considerations,  the  Commission  is 
specifically  soliciting  comment  on  the 
appropriateness  of  this  value,  and  the 
impacts  associated  with  the  selection  of 
other  values  such  as  75  mrem/yr. 

Disposal  of  tailings  and  soil  cleanup 
at  milling  sites  is  regulated  under  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (UMTRCA).  The 
impact  of  the  dose  limit  on  unique 
practices  at  uranium  mill  tailings  sites 
may  require  case-by-case  consideration 
in  the  interest  of  consistency  with 
current  regulation  of  tailings  under 
UMTRCA. 

11.  Waste  Disposal 

Comment.  A  commenter  stated  that 
waste  disposal  issues  must  be  discussed 
in  the  EIS.  Some  commenters  stated  that 
the  criteria  do  not  seem  to  recognize  and 
should  more  adequately  consider  the 
non-linear  increase  in  waste  volumes  at 
low  concentrations  of  radioactive 
materials. 

Several  commenters  stated  that  the 
NRC  should  consider  allowing  for  some 
decommissioning  under  restricted 
conditions  with  on-site  emplacement, 
storage,  and  monitoring  of  radioactive 
wastes.  Several  commenters  stated  that 
previously-buried  wastes  should  be 
cleaned  up  at  the  time  of 
decommissioning  consistent  with  the 
generic  cleanup  standard.  Several  others 
disagreed,  saying  that  it  is  "unfair"  or 
unnecessary  to  include  these 
previously-buried  wastes. 

Agreement  State  commenters  were 
concerned  over  the  adequacy  of  the 
.space  at  regional  disposal  facilities  for 
the  large  amount  of  material  to  be 
generated  from  the  decommissioned 
sites.  The  concern  was  enforced  bv  the 
lack  of  a  GEIS  to  review  and  assertion 
that  data  used  in  the  EIS  for  10  CFR  Part 
61  is  over  10  years  old. 

Response.  Waste  disposal  issues, 
including  matters  of  the  relationships 
between  waste  volumes  and  cleanup 
levels,  are  discussed  in  the  GEIS.  The 
Commission  maintains  its  position  that 
public  and  environmental  risk  is  an 
overriding  factor  that  requires  the 
consideration  of  the  removal  of 
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previously-buried  wastes  as  a  part  of 
decommissioning.  Even  though  a 
previous  burial  was  carried  out  within 
the  regulatory  requirements  at  an 
operating  site,  the  potential  differences 
in  conditions  between  the  site  as 
operated  and  as  decommi.ssioned 
require  such  consideration.  The 
requirements  for  previously-buried 
wastes  are  consistent  with  the 
Commission's  established  regulatory 
practice  for  decommissioning  under  the 
Site  Decommissioning  Management 
Plan  (SDMP).  The  proposed  rule 
requires  an  analysis  of  site-specific 
overall  risks,  costs,  and  benefits  in 
deciding,  for  individual  sites,  whether 
or  not  the  exhumation  and  removal  of 
previously-buried  wastes  is  required. 

12.  Minimizing  Generation  of  VV.nste 

Comment.  The  NRC  staff  draft 
contained  a  section  on  minimization  of 
contamination.  Most  commenters 
supported  the  concept  of  minimization 
of  contamination,  but  several  industry 
commenters  preferred  not  to  include  the 
proposed  provisions  in  the  rulemaking 
on  radiological  criteria  for 
dw;ommissioning.  Industry  commenters 
stated  that  these  concepts  do  not  need 
to  be  put  in  regulations  because  waste 
minimization  and  hence,  minimization 
of  contamination,  is  commonplace  in 
the  nuclear  industry  and  is  driven  by 
such  economic  incentives  as  reduction 
of  disposal  costs.  Some  commenters 
recommended  that  the  NRC  publish 
guidelines  for  public  comment  on  the 
actions  that  licensees  are  expected  to 
take  in  minimizing  the  production  or 
release  of  contamination,  and  that  the 
NRC  should  .similarly  publish  for  public 
comment  the  criteria  if  will  use  to 
determine  if  lic-ensee  propos.ils  arc 
acceptable. 

Response.  The  (Commission  agrees 
that  existing  ALARA  programs  and  the 
cost  of  radioactive  waste  disposal 
provide  sufficient  incentive  to  minimize 
radioac'.ive  waste.  Therefore,  requiring 
licensees  to  redesign  existing  facilities 
or  amend  already  approved  radiation 
protection  procedures  is  unnecessary 
and  would  not  result  in  any  substantial 
improvement  in  public  safety. 
Therefore,  §  20.1408  (b)  and  (c)  have 
been  deleted  from  the  proposed  rule. 
However,  the  Commission  believes  that 
there  may  be  substantial  potential  to 
reduce  contamination,  facilitate 
eventual  decommissioning,  and 
minimize  generation  of  radioactive 
waste  if  special  consideration  is  given  to 
these  issues  when  designing  new 
facilities.  Therefore,  §  20.1408(a)  has 
been  retained. 


13.  Radon 

Comment.  Those  submitting  written 
«;omments  mostly  agreed  with  not 
establishing  a  separate  standard  for 
radon.  Commenters  noted,  however, 
that  sites  contaminated  with  radon- 
be:iring-or-producing  materials  may 
have  great  difficulty  meeting  the 
proposed  dose  goal  and  limit  in  the 
staffs  draft. 

n^Hponse.  The  Commission  believes 
tli.nl  a  separate  standard  for  radon  is  not 
needod  and  that  NRC  guidance  being 
issued  in  support  of  the  rulemaking  will 
provide  licensees  with  .sufficient 
inforination  concerning  measiuement 
problems  that  are  associated  with 
background  radon.  Additional 
conunents  are  invited  with  respect  to 
the  problem  of  determining  compliance 
with  the  NRC's  radiological  criteria  at 
sites  contaminated  with  pror.es.sed 
radon-bearing-or-produciiig  materials. 

14.  Recycle 

Cortiment.  One  commenter  said  that 
all  "radioactivity"  from  licensed  use 
should  be  contained  and  not  recycled. 
Another  said  that  recycling  should  be 
considered  on  a  case-by-case  basis. 

Response.  The  Commission  believes 
the  radiological  criteria  for  recycling  is 
outside  the  intended  scope  of  this  rule 
hut  will  be  addressed  in  a  future  rule. 
In  the  interim,  the  Commission  will 
«;ontinue  to  review  this  action  on  a  case- 
by -caije  basis. 

1.1.  Comments  Related  to  Definitions 
Comment.  There  were  a  number  of 
quf^sfions  concerning  definition  of  terms 
used  in  the  draft  rule.  There  were  also 
several  suggestions  for  additions, 
deletions,  or  revisions  to  existing 
definitions  in  the  draff  rule,  and  there 
v.er'>  some  suggested  new  definitions. 
Questions  were  raised  concerning  the 
use  of  terms  .such  as,  "affected  parties," 
"significant,"  "r,vernge  member," 
"cumulative  TEDE,"  "dscommi.ssioning 
goal,"  "unrostricfed  use,"  and  "net 
pnhiic  or  environmental  bTrni." 
Some  commenters  obje;  •■d  to 
including  fallout  in  the  deai.ition  of 
hack;j;round  radiation.  Others  agreed 
with  the  proposed  definition  or 
proposed  various  additions,  revisions, 
or  deletions  to  the  definition,  e.g.,  to 
change  the  wording  starting  with  the 
current  words  "global  fallout"  to  "glolwl 
fallout  from  the  testing  of  nuclear 
explosive  devices  or  from  past  nuclear 
accidents." 

Several  commenters  said  that  the  term 
"residual  radioactivity"  needs 
clarification  with  respect  to  materials 
discharged  from  the  site  in  accordance 
with  other  provisions  of  the  regulations 
in  lOCFRPart  20. 


Respon!:e.  The  practical  implication 
of  these  terms  and  others  in  the 
proposed  rule  have  been  clarified  in  thp 
guidance  which  accompanies  the 
proposed  rule. 

With  regard  to  "background 
radiation."  the  new  definition  is  the 
same  as  the  existing  definition  except 
for  the  addition  of  the  words  "or  from 
pa.st  nuclear  accidents  like  Chernobyl 
which  contribute  to  background 
radi.ition  and  are  not  under  the  control 
of  the  licensee"  after  "explosive 
devices"  in  order  to  explicitly  recognize 
that  radioactivity  from  past  nuclear 
accidents  contributes  to  background 
radiation.  Because  the  remaining 
wording  has  been  adequate  in  the  past, 
the  Commission  sees  no  reason  to 
fiirther  revise  the  definition  at  this  time. 

The  Commission  agrees  that  the 
proposed  definition  of  "residual 
radioactivity"  in  §  20.1003  was  not  clear 
with  respect  to  materials  discharged  at 
the  site  in  accordance  with  other 
provisions  of  10  CFR  Part  20.  The 
definition  has  been  revised  to  clarity  th« 
Commission's  intent. 

Rationale  for  the  Proposed  Rule 

Conceptual  Basi.H 

The  overall  conceptual  basis  for     ' 
det:ommissioning,  as  proposed  in  thi.s 
rulemaking,  consists  of  an  objective  to 
reduce  the  residual  radioactivity  at  the 
site  .so  that  it  is  indistinguishable  from 
the  background,  a  limit  on  the  dose 
considered  acceptable  for  release  of  a 
site  with  a  stipulation  that  dose  l)e  ns  far 
below  this  limit  as  reasonably 
achievable  (i.e.,  ALARA),  provisions  in 
regulatory  guidance  for  administrative 
relief  from  performing  sophisticated 
ALARA  analyses  for  licensees  who  have 
little  or  no  site  contamination, 
provisions  for  restricted  termination  of 
a  license  when  physical  remediation 
activities  cannot  achieve  the  limit,  and 
enhanced  provisions  for  public 
participation. 

The  limit  for  release  of  a  site  is  15 
mrem/y  (0.15  mSv/y)  TEDE  for  residual 
radioactivity  distinguishable  from 
background.  If  doses  from  residual 
radioactivity  are  less  than  15  mrem/y 
TEDE,  the  Commission  will  terminate 
the  license  and  authorize  release  of  the 
site  for  unrestricted  use  following  the 
iii^ensee's  demonstration  that  the 
residual  radioactivity  at  the  site  is 
ALARA. 

The  Commission  expects  the  licensee 
to  make  every  reasonable  effort  to 
reduce  residual  radioactivity  to  levels 
that  will  allow  unrestricted  release  of 
the  site.  However,  the  Commission  will 
(X)n.sider  terminating  a  license  in  cases 
where  restrictions  mu.st  be  imposed  on 
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the  use  of  the  site  to  ensure  that  public 
doses  are  maintained  below  the  15 
mrem/y  {0.15  mSv/y)  TEDE  limit, 
provided  the  licensee: 

dl  Can  demonstrate  that  further 
reductions  in  residual  radioactivity 
necessary  to  comply  with  the  15 
mrem/y  TEDE  limit  for  unrestricted 
use  are  not  technically  achievable, 
would  be  prohibitively  expensive,  or 
would  result  in  net  public  or 
environmental  harm; 

(2)  Has  made  adequate  provisions  for 
institutional  controls  to  reduce  annual 
TEDE  from  residual  radioactivity 
distinguishable  from  background  to  the 
average  member  of  the  appropriate 
critical  group  to  15  mrem  (0.15  mSv) 
TEDE; 

(3)  Has  provided  sufficient  financial 
assurance  to  enable  an  independent 
third  party  to  assume  and  carry  out 
responsibilities  for  any  necessary 
control  and  maintenance  of  the  site;  and 

(4)  Has  reduced  the  residual 
radioactivity  at  the  site  so  that  the  TEDE 
from  residual  radioactivity  would  not 
exceed  100  mrem  (1  mSv)  per  year  even 
if  the  restrictions  applied  in  the 
termination  were  no  longer  effective  in 
limiting  the  possible  scenarios  or 
pathways  of  exposure. 

The  Commission  estimates  that  there 
may  be  several  existing  licensed  sites 
(no  more  than  a  few  tens)  containing 
large  quantities  of  materials 
contaminated  with  low  level 
radioactivity  where  health  and 
environment  may  best  be  protected  by 
onsite  stabilization  and  disposal.  The 
contamination  was  generated  over  the 
last  several  decades  using  practices  that 
generally  would  not  be  found 
satisfactory  today  without  adequate 
plans  and  financial  assurance  for 
decommissioning.  In  some  cases,  a 
responsible  public  or  private  entity  may 
no  longer  exist  or  be  viable  for 
discharging  its  responsibility  for 
ensuring  protection  of  the  public  and 
the  environment.  In  other  cases,  the 
contamination  may  have  been  generated 
through  research  or  development 
contracts  with  the  Federal  government 
or  given  special  consideration  in 
Federal  law.  Due  to  the  unique 
characteristics  of  these  sites  when 
compared  with  the  much  larger 
population  of  licensed  nuclear  facilities, 
the  Commission  contemplates  that  the 
owners  and  operators  of  these  facilities 
may  seek  exemptions  from  the 
decomqiissioning  criteria  under  the 
general  provisions  in  10  CFR  20.2301. 

Such  sites,  and  the  considerations 
associated  with  them,  are  not  unlike 
disposal  sites  for  uranium  mill  tailings, 
and  may  need  to  be  provided  with 
equivalent  types  of  controls  to  ensure 


sufficient  protection.  At  a  minimum,  the 
Commission  would  require  that  the 
public  health  and  environmental 
protection  requirements  developed  for 
these  unique  cases  be  consistent  with 
other  appropriate  regulatory 
requirements  for  disposal  of  radioactive 
waste,  including  those  in  10  CFR  Part  61 
"Licensing  Requirements  for  Land 
Disposal  of  Radioactive  Waste"  or  10 
CFR  Part  40,  Appendix  A  "Criteria 
Relating  to  the  Operation  of  Uranium 
Mills  and  the  Disposition  of  Tailings  or 
Wastes  Produced  by  the  Extraction  or 
Concentration  of  Source  Material  from 
Ores  Processed  Primarily  for  their 
Source  Material  Content." 

Any  Commission  decision  on  such 
exemption  requests  and  the  disposition 
of  these  sites  would  be  made  on  the 
basis  of  a  comprehensive  analysis  of  the 
risks  and  benefits  of  all  viable 
alternatives  including  remediation  of 
the  site  to  meet  the  criteria  in  this  rule. 
Proper  disposition  of  these  sites  may 
require  some  type  of  durable 
institutional  control,  such  as  placing  the 
site  under  the  custody  of  a  State  or 
Federal  agency,  to  ensure  long-term 
protection  of  the  public  and 
environment.  For  example,  for  a  former 
licensed  site  in  West  Virginia,  the  final 
disposition  included  action  by  Congress 
that  provided  for  transfer  of  the  site  to 
Federal  custody  and  ongoing  DOE 
oversight.  Such  an  analysis  would  have 
to  consider  all  significant  risks  to 
humans  and  the  environment  resulting 
from  the  decommissioning  process 
(including  transportation  and  disposal 
of  radioactive  wastes  generated  in  the 
process)  and  from  residual  radioactivity 
remaining  at  the  site  following 
termination  of  the  license.  The 
Commission  specifically  solicits 
comments  on  this  approach  to  the 
handling  of  these  unique  cases, 
including  proposals  for  alternative 
strategies  which  could  be  used  to  assure 
adequate  protection  of  public  health  and 
the  environment. 

The  Commission  envisions  that  the 
scope  of  the  exemption  req^uest  would 
be  limited  to  the  radiological  criteria  for 
unrestricted  or  restricted  release.  Due  to 
the  unique  nature  of  these  sites  and  the 
comprehensive  evaluation  necessary  to 
support  such  an  exemption  request,  the 
Commission  would  require  that  a 
meaningful  and  substantial  process  be 
used  by  the  licensee  or  the  NRC  itself 
for  informing  and  involving  the  public 
in  the  decision.  Consequently,  the 
Commission  would  not  favorably 
entertain  exemption  requests  unless 
they  were  developed  through  a  process 
consistent  with  the  public  involvement 
processes  required  in  this  rule. 


For  any  process  conducted  by  the 
NRC,  the  Commission  would  solicit 
participation  from:  the  Environmental 
Protection  Agency;  local  and  State 
governments;  persons  residing  in  the 
vicinity  of  the  site;  citizen, 
environmental,  environmental  justice, 
and  other  public  interest  groups;  Indian 
Nation  or  other  indigenous  people  that 
have  treaty  or  statutory  rights  that  could 
be  affected;  and  other  affected  parties. 
For  example,  in  re\iewing  proposed 
decommissioning  actions  at  two 
licensed  sites  in  Ohio  and  New  Jersey, 
the  Commission  has  initiated 
development  of  Environmental  Impact 
Statements  (EISs)  for  both  sites  and 
recently  held  public  meetings  on  the 
scope  of  the  EISs  with  the  intent  to  fully 
explore  the  alternatives  and  potential 
impacts  associated  with  the  disposal  of 
the  contaminated  material.  As  a  part  of 
this  process,  NRC  is  working  closely 
with  EPA,  State,  local  representatives, 
and  members  of  the  public  to  develop 
acceptable  alternatives.  The  site-specific 
process  applied  at  these  sites  by  the 
NRC  is  attempting  to  include 
participation  by  all  affected  parties  to 
assure  continued  protection  of  public 
health  and  safety  through  a  viable  and 
effective  decommissioning  approach. 

Although  the  Commission  recognizes 
there  may  be  existing  sites  where  public 
health  and  the  environment  may  best  be 
protected  by  onsite  stabilization  and 
disposal,  the  Commission  does  not 
believe  that  future  activities  should 
result  in  additional  sites  that  would  not 
be  able  to  meet  the  criteria  in  this  rule. 
Therefore,  the  Commission  is  proposing 
to  add  a  new  §  20.1408  to  its  regulations 
vv'hich  would  require  that  applicants  for 
licenses,  other  than  renewals,  describe 
in  the  application  how  facility  design 
and  procedures  for  op»eration  will 
minimize  contamination  of  the  facility* 
and  the  environment,  facilitate  eventual 
decommissioning,  and  minimize  the 
generation  of  radioactive  waste. 

Definitions 

The  following  definitions  already 
present  in  the  regulations  would  be 
revised: 

The  definition  of  Background 
Radiation  (10  CFR  20.1003)  would  be 
revised  so  that  fallout  from  past  nuclear 
accidents  like  Chernobyl  which 
contribute  to  background  radiation  and 
are  not  under  the  control  of  the  licensee 
are  included  in  the  definition.  The 
Commission  does  not  believe  it  is 
reasonable  for  licensees  to  be  required 
to  remediate  material  over  which  they 
have  no  control  and  which  is  present  at 
comparable  levels  in  the  environment 
both  on  and  off  of  the  site. 
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The  deHnition  of  Decommission 
would  be  revised  to  also  provide  for 
termination  of  a  license  and  release  of 
«  property  under  restricted  conditions. 
This  revision  was  requested  by  a  large 
number  of  commenters  at  the 
workshops  on  decommissioning.  Those 
commenters  felt  that  the  NRC  should 
recognize  that  it  may  not  be  feasible  to 
decontaminate  some  sites  to  a  level 
appropriate  for  unrestricted  use  and  that 
re-strictions  on  the  subsequent  use  of 
such  sites  could  be  used  to  provide  an 
additional  measure  of  public  protection. 

The  following  new  aefinitions  would 
be  added: 

The  Critical  Croup  would  be  defined 
as  the  group  of  individuals  reasonably 
expected  to  receive  the  greatest 
exposure  to  residual  radioactivity  given 
the  circumstances  under  which  the 
analysis  would  be  carried  out.  For 
example,  if  the  site  were  to  be  released 
for  unrestricted  use  the  Critical  Group 
would  be  the  group  of  individuals 
reasonably  expected  to  be  the  most 
highly  exposed  considering  all 
reasonable  potential  future  uses  of  the 
site.  This  would  include  renovation  of 
structures,  water  use,  and  industrial, 
residential,  and  agricultural  uses  of  the 
land  and  structures.  If  the  site  were  to 
be  released  with  restrictions,  the 
licensee  would  have  to  assess  both  the 
dose  to  the  average  member  of  the  group 
of  individuals  reasonably  expected  to  be 
the  most  highly  exposed  assuming  that 
the  proposed  restrictions  were 
successfully  imposed  and  adhered  to 
(the  "Critical  Group"  appropriate  to  this 
set  of  circumstances)  and  the  dose  to  the 
average  member  of  the  group  of 
.  individuals  reasonably  expected  to  be 
the  most  highly  exposed  if  the  propcsed 
restrictions  were  to  fail  (in  es.sence  the 
"Critical  Group"  for  unrestricted 
termination  of  the  license). 

The  Critical  Group,  for  purposes  of 
screening  dose  calculations,  is  defined 
•for  each  scenario  described  in  NUREG/ 
CR-5512.  Volume  1.  In  each  scenario, 
the  Critical  Group  is  an  individual  or 
relatively  homogeneous  group  of 
individuals  expected  to  receive  the 
highest  exposure  within  the 
assumptions  of  the  particular  scenario. 
The  average  member  of  the  Criticnl 
Group  is  that  individual  who  is 
assumed  to  represent  the  most  likely 
exposure  situation  based  on  prudently 
conservative  exposure  a.ssumptions  and 
parameter  values  within  the  model 
calculations.  For  example,  the  Critical 
Group  for  the  building  occupancy 
scenario  is  the  group  of  workers 
o<;<:upying  a  building  that  has  been 
decontaminated.  The  average  member  of 
that  group  is  assumed  to  spend  2000 
hours  per  year  working  in  the  building 


and  is  exposed  to  residual 
contamination  via  the  external, 
inhalation,  and  inadvertent  ingestion 
pathways.  A  more  detailed  discussion  of 
acceptable  methods  for  selecting  the 
critical  group  and  estimating  the  dose  to 
the  average  member  of  the  group  can  be 
found  in  Section  III.G.  of  the  draft 
regulatory  guide. 

This  is  a  departure  from  the 
requirement  in  §20.1.302  where,  for 
licensed  activities,  the  licensee  is 
required  to  assess  the  dose  to  "the 
indivkjual  hkely  to  receive  the  highest 
dose."  However,  in  contrast  to  licensed 
facilities  where  public  doses  normally 
result  from  activities  that  are  carefully 
prescribed  and  controlled,  the  public 
doses  from  residual  radioactivity  at 
decommissioned  sites  may  result  from  a 
variety  of  activities  for  which  the 
maximally  exposed  individual  is  much 
more  difficult  to  precisely  define. 
Furthermore,  in  ongoing  operations 
licensed  by  the  Commission,  it  is 
possible  to  update  or  keep  track  of  who 
might  be  likely  to  receive  the  highest 
expostjre.  In  decommissioning,  there 
will  be  no  ongoing  mechanism  that 
would  allow  for  adjustments  of 
imposition  of  additional  controKs. 
Therefore,  the  Commission  believes  it  is 
more  prudent  to  use  the  average 
member  of  the  critical  group  for 
assessing  TEDE  from  residual 
radioactivity  after  the  license  is 
termidated  because  this  provides  a 
reasonably  conservative  estimate  of 
public  risk  without  attempting  to 
speculate  on  Which  specific  individual 
may  be  expected  to  receive  the  highest 
dose.  , 

The  practice  of  defining  and  using  a 
Critical  Group  when  assessing 
individual  public  dose  from  low  levels 
of  radioactivity  similar  to  those 
expected  from  a  decommissioned  site  is 
proposed  in  Section  .5.5.1  of  the  1990 
recommendations  of  the  International 
Commission  on  Radiological  Protection 
(ICRP  fiO)  and  hns  been  adopted  in  the 
current  draft  of  the  Environmental 
Protection  Agency  (EPA)  Draft  Federal 
Radiation  Protection  Guidance  for 
Exposure  of  the  General  Public.  For  the 
purpose  of  this  Subpart,  the  licensee 
would  be  required  to  estimate  the  do.se 
to  the  average  member  of  the  critical 
group  from  residual  radioactivity 
remaining  at  the  site. 

Indistinguishable  from  background 
would  mean  that  the  detectable 
concentration  of  the  radionuclide  is  not 
statistically  different  from  the 
background  concentration  of  that 
radionuclide  in  the  vicinity  of  the  site, 
or  in  the  case  of  structures,  in  similar 
materials  using  adequate  measurement 


technology,  survey  methodology,  and 
statistical  techniques. 

Readi^y  removable  would  refer  to 
residual  radioactivity,  as  defined  below, 
which  is  removable  using  non- 
destructive, common,  housekeeping 
techniques  {e.g.,  washing  with  detergent 
ajid  water)  that  do  not  generate  large 
volumes  of  radioactive  waste  requiring 
subsequent  disposal.  This  would  not 
include  techniques  that  produce 
chemical  wastes  that  are  expected  to 
adversely  affect  public  health  or  the 
environment.  Readily  removable  would 
also  not  refer  to  residual  contamination 
dispersed  in  soil  under  conditions 
where  removal  of  the  residual 
radioactivity  could  only  be 
accomplished  by  moving  large  volumes 
of  soil. 

Residual  Radioactivity  would  include 
radioactivity  in  structures,  materials, 
soils,  groundwater,  and  other  media  at 
the  site  resulting  from  licensed  activities 
at  the  site.  This  would  include 
radioactivity  from  all  licensed  and 
unlicensed  sources  used  by  the  licensee 
but  would  exclude  background 
radiation.  This  term  should  not  be 
confused  with  the  term  "residual 
radioactive  material"  which  appears  in 
10CFR40.4. 

Site-Specific  Advisory  Board  (SSAB) 
would  be  a  committee  constituted  by 
the  licensee  to  provide  advice  to  the 
licensee  on  decommissioning. 

Scope 

The  proposed  rule  would  apply  to  the 
decommissioning  of  all  facilities 
licensed  by  the  Commission  except  for 
facilities  or  portions  thereof  (e.g.,  waste 
disposal  sites  and  uranium  mill  tailings) 
that  are  already  specifically  covered  in 
the  regulations.  It  provides  for  both 
unrestricted  and  restricted  release  of 
sites.  The  proposed  rule  would  not 
apply  to  sites  already  covered  by  a 
Commission  approved 
decommissioning  plan  if  the  plan  was 
approved  before  the  effective  date  of  the 
rule.  This  provision  is  designed  to 
encourage  licensees  to  continue  with 
ongoing  and  planned  decommissioning. 

After  a  site  has  been  decommissioned 
and  the  license  terminated  in 
accordance  with  the  criteria  in  this 
proposed  rule,  the  Commission  would 
require  additional  cleanup  only  if,  based 
on  new  information,  it  determines  that 
residual  radioactivity  remaining  at  the 
site  could  result  in  significant  public  or 
environmental  harm. 

The  Commission  recognizes  there 
may  he  existing  sites  containing  large 
quantities  of  materials  contaminated 
with  low  level  radioactivity  where 
public  health  and  the  environment  may 
best  be  protected  by  onsite  stabilization 
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and  disposal  with  proper  restriction  of 
the  site  to  prevent  human  disruption  of 
the  site  and  exposure  tathe  radioactive 
contamination.  There  are  precedents  for 
these  cases  in  the  stabihzation  of 
uranium  mill  tailings  under  the 
Uranium  Mill  Tailings  Remediation 
Control  Act  of  1978  (UMTRCA)  and  the 
DOE  Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP).  In  these 
cases,  some  type  of  durable  institutional 
control,  such  as  placing  the  site  under 
the  custody  of  a  State  or  Federal  agency, 
may  be  necessar>'  to  ensure  ioiij^-terni 
protec:tion  of  the  public  and  the 
(:  nvironment.  However,  consideration  of 
these  actions  would  require  extensive 
site-specific  safety  and  environmentaJ 
analyses.  In  addition,  input  from 
aifectt'd  parties  in  the  vicinitv  of  the  site 
would  be  desirable  to  determine 
whether  there  are  other  local  impacts 
li;at  must  be  considered  in  determining 
the  best  course  of  action  and  to  ensure 
the  long-term  effectiveness  of  the 
institutional  controls.  For  those  reasor.s. 
the  Commission  has  determ.ined  that 
these  actions  fall  outside  the  scope  of 
this  rulemaking  in  the  sense  thai  thern 
may  be  site-spe<:ific  determinations 
using  criteria  other  than  those  proposed 
in  this  rulemaking.  If,  in  the  future, 
general  CTiteria  to  evaluate  these  actions 
c:an  be  developed,  the  Commission  will 
con.sider  additional  rulemaking  to 
establish  the  criteria  for  general 
application. 

The  propo.sed  rule  would  also  require 
that  all  new  applicants  for  licenses, 
other  than  renewals,  describe  in  the 
application  how  facility  design  and 
procedures  for  operation  will  minimize 
contamination  of  the  facility  and  the 
environment,  facilitate  eventual 
decommissioning,  and  minimize  the 
generation  of  radioactive  waste. 

Uadiohgicol  Criteria 

The  proposed  rule  would  establish  a 
dose  limit  for  release  of  a 
decommissioned  site  of  15  millirem  per 
year  (mrem/y)  TEDE  for  residual 
radioactivity  distinguishable  from 
background.  The  15  mrem/y  TEDE  dose 
I  in  it  was  selected  to  provide  both  a 
substantial  margin  of  safety  below  the 
NRC  s  dose  limit  for  members  of  the 
public  and  an  appropriate  limit  for  the 
act;eptability  of  release  of  a  facility 
which  would  no  longer  be  subject  to 
regulatory  control. 

rhe  estimated  lifetime  risk  associated 
with  an  annual  TEDE  of  15  mrem/y  is 
approximately  4E-4.  This  estimate  was 
arrived  at  by  using  a  risk  coefficient  of 
4F'-4  per  rem  and  assuming  an  expo.sure 
lifetime  of  70  years.  The  4E-4  risk  factor 
is  roughly  equivalent  to  the  3.92E-4  risk 
t.ictor  in  Table  6.6  of  the  EPA  NESHAPS 


Background  Information  Document 
(EPA89).  Use  of  this  value  is  consistent 
with  the  calculational  methods  of  the 
Environmental  Protection  Agency 
which  is  also  promulgating  regulations 
in  this  area.  The  70-year  exposure 
lifetime  provides  a  conservative 
estimate  of  lifetime  exposure.  The 
Environmental  Protection  Agency  is 
using  a  30-year  lifetime  exposure  in 
estimating  lifetime  risk  from  residual 
radioactivity  at  decommissioned  sites. 
This  is  ba.sed  on  the  assumption  that  it 
is  unlikely  that  an  individual  will 
continue  to  live  or  work  in  the  same 
area  for  more  than  30  years.  Using  a  30- 
yenr  exposure  lifetime  the  estimated 
lifetime  risk  associated  with  an  annual 
TEDE  of  15  mrem/y  would  be 
approximately  ZE-4.  A  more  detailed 
di.scussion  of  estimating  lifetime  risk 
can  W  found  in  appendix  B  of  the  GEIS. 

In  selecting  this  Imut,  the  NRC  stdf 
took  into  account  reconmiendatiuns  of 
the  ICRP  and  .NCRP  and  those  criteria 
promulgated  by  EP.\  and  NRC  which 
provide  acceptance  criteria  for  areas 
uheri>  unrestricted  access  in  the  vicinity 
ol  facilities  is  permitted,  such  as 
generally  applicable  environmental 
standards  established  by  EP.A  and  the 
criteria  used  for  remediation  of 
contaminated  sites  under  the  Superfund 
(CERCLA)  program  The  dose  value  of 
1.')  mrem/y  TEDE  is  generally  consistent 
with  the  risks  implied  by  those  criteria 
and  with  the  remediatioiis  which  have 
been  achieved. 

Several  commenters  have  argued  that 
a  15  nirem/y  limit  for  unrestricted 
release  is  not  consistent  with  the 
recommendations  of  the  ICRP  and  NCRP 
and  that  the  limit  should  be  raised  to  as 
high  as  100  mrem/y.  The  Commission 
believes  that  an  additional  margin  of 
safety  below  100  mrcm/yr  is  necessarv 
because  the  100  mrem/y  limit  is 
intended  to  ajiply  to  doses  to  the  public 
resulting  from  o// radiation  soun:es 
(NCRP  Report  No.  116,  Section  15:  ICRP 
Publication  60,  Section  5.5).  Therefore, 
allocation  of  the  entire  100  mrem/y  dose 
to  residual  radioactivity  from  the 
decommissioning  of  a  single  facilitv 
would  be  inappropriate.  Using  a  safetv 
margin  to  limit  the  dose  from  a  single 
source  to  avoid  a  summation  of 
exposures  approaching  the  dose  limit  is 
consistent  with  the  recommendations  of 
both  the  ICRP  and  the  NCRP. 

In  addition,  the  cost/benefit  impact 
analysis  in  the  CEIS  (Chapters  5  and  6 
and  Figures  7-1  through  7-11)  indicate 
that  costs  of  achieving  a  15  mrem/yr 
limit  would  not  be  unduly  burdensome 
on  licensees.  In  these  few  cases  where 
remediation  to  achieve  15  mrem/yr  may 
present  an  unreasonable  burden,  release 
of  the  site  with  restrictions  placed  on  its 


use  provides  an  alternative  means  for 
achieving  this  level  of  protection. 

The  proposed  rule  would  also  require 
that  the  licensee  reduce  any  residua! 
radioactivity  to  as  close  to 
indistinguishable  from  background  as 
reasonably  achievable.  AL.'\R.\ 
considerations  are  to  include  all 
significant  risks  to  humans  and  the 
environment  resulting  from  the 
decommissioning  process,  and  licensees 
are  to  demonstrate  why  further 
reductions  below  the  limit  are  not 
reasonably  achievable.  Depending  on 
the  5:te-spe<;ific  AL.^R.^  analysis,  any 
dose  level  less  than  or  equal  to  15 
mrem/y  may  be  considered  AL^R.A. 

However,  in  mjny  situations, 
licensees  who  have  little  or  no  site 
contam.ination  should  be  able  to  readilv 
a;  hieve  a  dose  level  well  below  the 
limit.  The  NRC  will  provide  guidance  as 
to  how  such  licensees  c.in  demonstrate 
coinpliant:e  with  §  20.1404(a)(ii) 
without  ha\ing  to  perform  sophisticated 
annlyses  to  df^.ninnstrate  that  residual 
radioactivity  levels  at  their  sites  are 
ALAR\.  Tins  should  substantially 
redui  e  tiu;  administrative  burden  on 
licen.sees  who  have  httle  or  no  site 
contamination  (e.g..  licensees  that  use 
on'y  ."Jealed  scua;ps  or  short  lived 
radioisotopes).  There  are  approximately 
17.000  NRC  and  Agreement  State 
licensees,  many  ol  which  are  small 
businesses,  that  are  expected  to  benefit 
from  this  guidance  without  any 
comprom.isc-  to  public  health  and  .safet\. 

The  Commission  recognizes  that 
demonstrating  that  radionuclide  levels 
at  a  site  are  indistinguishable  from 
background  is  a  complex  task  involving 
sophisticated  sam.piing,  measuring,  and 
.'=tati.stical  analysis  tei.hniques.  The 
difficulty  of  the  task  can  vary 
substantially  depending  on  a  number  of 
factors  including  the  radionuclide  in 
question,  the  background  level  li)rthat 
and  other  radionuclides  at  the  site,  and 
the  temporal  and  spatial  variations  in 
background  radiation  at  the  site. 
Therefore,  in  order  to  assist  the  licensee 
in  making  these  determinations,  the 
Commission  will  publish  specific 
guidance  on  acceptable  methods  which 
can  be  used  by  the  licensee  to 
demonstrate  that  the  concentrations  of 
specific  isotopes  at  the  site  are 
indistinguishable  from  background.  Tlie 
Commission  will  also  publish  guidance 
on  acceptable  methods  for  estimating 
annual  TEDE  to  the  average  member  of 
the  Critical  Group.  This  guidance  will 
include  a  di.scussion  of  the  type  of 
scenarios  and  exposure  pathways  which 
should  be  considered,  and  computer 
models  for  estimating  the  annual  TEDE 
to  the  average  member  of  the  critical 
group.  The  computer  models  will  be 
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screening  models  that  employ 
generically  derived  conservative 
assumptions  and  factors.  However, 
licensees  will  be  able  to  substitute 
assumptions  and  factors  more 
appropriate  to  a  particular  site  if  thev 
can  demonstrate  that  these  factors  aiid 
assumptions  reasonably  reflect  the 
existing  and  projected  conditions  at  the 
site.  Licensees  may  also  use  other 
models  or  methods  for  estimating  TEDE, 
provided  they  can  demonstrate  to  the 
Commission  thai  these  models  or 
methods  provide  reasonable  estimates 
for  the  site  to  be  decommissioned.  This 
guidance  is  described  in  NUREG-1500 
"Working  Draft  Regulatory  Guide  on 
Release  Criteria  for  Decommissioning; 
Staff  Draf^  for  Comment."  The 
Commission  requests  comment  on  the 
appropriateness  of  the  approach  and  the 
methodology  de.scribed  in  NUREG- 
1500. 

As  can  be  seen  from  Figures  7-1 
through  7-11  of  the  GEIS,  it  appears 
reasonable  to  expect  that  a  number  of 
licensees  will  be  able  to  remediate  their 
sites  to  dose  levels  below  the  15  mrem/ 
yr  limit  at  reasonable  cost.  However, 
these  same  analyses  indicate  that  in 
most  cases  there  are  large  incremental 
costs  associated  with  reductions  below 
3  mrem/yr,  and  that  the  incremental 
costs  are  due  primarily  to  the  cost  of 
demonstrating  compliance  rather  than 
the  cost  of  additional  remediation. 
Therefore,  when  attempting  to  achieve 
doses  below  3  mrem/y.  costs  can 
increase  substantially  with  little  or  no 
additional  reduction  in  risk  to  public 
health  or  the  environment.  Section  7-5 
of  the  GEIS  also  indicates  thai  levels  of 
residual  radioactivity  which  produces  a 
dose  of  3  mrem/yr  are  generally  difficult 
to  distinguish  from  natural  background 
because  they  are  comparable  to  local 
variations  in  background  radiation  and 
substan'.ialiy  smaller  than  national 
variations  in  background  radiation.  As  a 
result,  the  staff  draft  regulatory  guide 
(NUREG-1500)  proposes  that,  in  order 
to  minimize  the  burden  of 
documentation  and  analysis  in  such 
cases,  the  Commission  would  consider 
documentation  that  the  TEDE  to  the 
aver?ge  member  of  the  critical  group 
from  all  radionuclides  di.stinguishable 
from  background  does  not  exceed  3 
mrem/y  as  sufficient  for  demonstrating 
compliance  with  the  ALARA 
requirement.  The  Commission  invites 
comment  on  this  provision  in  the  guide. 

The  proposed  rule  would  broaden  the 
definition  of  decommi.ssioning  to 
include  release  for  restricted  u.se  in 
addition  to  release  for  unrestricted  use. 
The  underlying  approach  for  restri<:ted 
release  is  that  the  risk  for  a  member  of 
the  public  should  be  limited  to 


acceptable  levels,  irrespective  of 
whether  that  individual  is  exposed 
durirg  the  conduct  of  some  occupation 
or  ia  residential  or  recreational 
activities.  Thus,  the  conditions  for 
restricted  release  are  premised  on 
ri  striding  the  use  of  the  site  so  that 
average  individual  doses  do  not  exceed 
the  15  mrem/yr  do.se  limit.  While  the 
t:ircumstances  of  the  exposure  (i.e..  the 
duration  or  pathway)  may  thus  be 
varitKl,  the  underlying  risk  limit  remains 
respected  for  any  critical  group  of 
individuals. 

Licensees  unable  to  mpet  the 
requirements  for  unrestricted  use  would 
be  allowed  to  request  permission  to 
release  sites  for  restricted  use  with 
subsequent  termination  of  the  license  if 
they  can  demonstrate  that  the  follou  ing 
conditions  have  been  met: 

(1)  Further  reductions  in  residu.al 
radioactivity  are  not  technically 
achievable,  the  cost  of  achieving  further 
reductions  would  be  prohibitively 
expensive,  or  further  reductions  would 
directly  produce  environmental  or 
public  harm  that  is  clearly  ex(.essive 
compared  to  the  health  or 
environmental  benefits  achieved 
through  these  reductions  now  or  in  the 
future. 

The  Commission  has  proposed  this 
provision  as  the  fundamental  basis  for 
determining  when  a  restricted 
termination  of  a  license  will  be 
appropriate.  Technical  ai.hievabitity, 
prohibitive  expenses,  and  excessive 
environmental  or  public  harm  are  the 
three  areas  in  which  the  Commission 
believes  that  alternative  considerations 
should  be  examined  as  part  of  the 
overall  process  of  determining  f  he  most 
appropriate  action  for  a  site.  Clearly,  if 
remediation  is  simply  not  possible  given 
the  technological  capabilities  in 
existence  at  the  time  of 
decommissioning,  some  other  types  of 
alternatives  must  be  appropriate. 

In  terms  of  excessive  costs,  the 
Commission  recognizes  that  there  may 
he  situations  where  removal  and 
di.sposal  of  large  quantities  of  material  is 
simply  not  reasonable  from  a  cost 
standpoint.  An  example  of  this  type  of 
situation  that  has  already  been 
addressed  is  the  disposal  of  mill 
tailings,  where  a  separate  .set  of 
standards  has  been  developed, 
including  provisions  for  institutional 
(ontnol.  The  third  condition,  excessive 
environmental  or  public  harm,  has  been 
included  in  recognition  that  although 
remediations  may  be  technically 
possible  and  within  the  overall 
resources  of  society,  the  net  damage, 
through  removal  and  disposal  of 
materials,  alteration  of  ecosystems,  or 
displocement  of  populations,  could  be 


too  great  to  not  be  undertaken. 
Considerations  of  this  nature  are  best 
determined  through  public 
participation,  which  is  provided 
through  provisions  for  a  Site-Spet  itic 
Advisory  Board. 

Thethird  condition  also  provides  for 
the  possibility  that  the  net 
environmental  impact  of  completely 
remediating  a  site  and  then  constructing 
an  entirely  new  site  to  perform  a  similar 
activity  may  be  inappropriate.  An 
example  of  this  could  be  the  continued 
u.se  of  a  site  for  electrical  power 
generation,  where  a  number  of  existing 
facilities,  such  as  the  turbine  and 
electrical  distribution  system  could  bo 
used  with  a  different  energy  source. 
This  approach  would  need  to  be 
examined  on  a  case-by-case  basis,  and  a 
determination  made  regarding  the 
appropriateness  of  remediating  the  site 
for  unrestricted  use  vs  some  type  of 
restricted  use  in  order  to  conserv^e 
environmental  resources. 

(2)  There  are  adequate  provisions  lor 
institutional  and/or  other  passive 
controls  to  provide  reasonable  assurance 
that  the  TEDE  from  residual 
radioactivity  to  the  average  member  of 
the  critical  group  will  not  exceed  15 
mrem  (0.15  mSv)  per  year.  Institutional 
controls  would  have  to  be  enforceable 
by  a  responsible  Government  entity  or 
in  a  court  of  law  in  response  to  suits  by 
affected  parties. 

This  provision  specifies  the 
fundamental  dose  limit  for 
considerations  of  restricted  termination. 
The  core  requirement  is  that  an 
individual  should  not  be  exposed  to  a 
greater  level  of  risk  than  that  estabhshtd 
for  unrestricted  use  releases.  Thus,  the 
application  of  restrictions  must  be  3ble 
to  reduce  the  average  dose  to  the 
appropriate  critical  group  to  the  same  15 
mrem/year  value  used  as  the  limit  for 
unrestricted  use.  However,  in  the 
restricted  u.se  situation,  the  critical 
group  will  be  different  from  the  critical 
group  that  would  need  to  be  considered 
in  the  unrestricted  situation.  For 
example,  a  restriction  might  be  imposed 
that  would  prevent  residential 
applications  or  agricultural  uses  of  the 
facility.  These  restrictions  would  mean 
that  critical  group  would  have  different 
exposure  characteristics  (e.g.',  8  hours 
per  day  while  working  in  a  building) 
and  thus,  a  larger  quantity  of 
radioactivity  could  be  allowed  to  remain 
onsite  for  the  same  dose. 

(3)  There  is  sufficient  financial 
assurance  to  enable  an  independent 
third  party  to  assume  and  carry  out 
responsibilities  for  any  necessary 
control  and  maintenance  of  the  site. 
Acceptable  financial  assurance 
mechanisms  will  include: 
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(ir Prepayment  as  described 
§30.35(0(1): 

(ii)  Surety  method,  insurance,  or  other 
guarantee  method  as  described  in 
§30.35(0(2):  or 

tiii)  Statement  of  intent  in  the  case  of 
Federal,  State,  or  local  government 
licensees,  as  described  in  §  30.35(0(4). 

This  provision  has  been  included  to 
assure  that  mechanisms  have  been 
established  as  necessary  to  ensure  the 
c:ontinued  effectiveness  of  the  controls 
that  may  be  used  to  meet  tlie  dose  limit. 
The  ongoing  effectiveness  of  the 
restrictions  will  not  necessarily  be  the 
responsibility  of  the  former  licensee  but 
could  be  vested  in  other  organizations, 
local  governments,  etc.,  which  would 
continue  cognizance  of  the  action.  This 
responsibility  could  include  periodic 
monitoring,  overviews  of  site  access 
restrictions,  or  other  activities  that 
might  be  necessary  to  support  the 
proposed  controls.  Under  this  provision, 
the  amount  of  financial  assurance  that 
would  be  needed  will  be  determined  on 
a  site-specific  basis,  taking  into  account 
the  proposed  restrictions,  and  the 
recommendations  of  the  Site-Specific 
Advisory-  Board. 

(4)  Residual  radioactivity  at  the  site 
fias  been  reduced  so  that  if  the  site  were 
released  for  unrestricted  use,  the  TEDE 
from  residual  radioactivity  to  the 
average  member  of  the  critical  group  is 
as  low  as  reasonably  achievable  and 
would  not  reasonably  be  expected  to 
e.xceed  100  mrem  (1  mSv)  per  year.  This 
limi't  coincides  with  the  NRC  dose  limit 
for  public  exposure  in  10  CFR  Part  20. 

This  final  condition  is  premised  on 
the  assumption  that  circumstances 
could  develop  under  which  the 
restrictions,  such  as  land  use  or  deed 
restrictions,  might  no  longer  be  effecti.ve 
in  limiting  the  exposure  scenarios.  If.  for 
examjple.  a  restriction  against  residential 
or  agricultural  use  were  no  longer 
effective  in  preventing  those  uses  of  the 
land,  then  the  assumptions  about  the 
exposure  of  the  critical  group  would  no 
longer  be  valid.  While  this  is  not 
assumed  to  occur  for  planning  purposes, 
the  Commission  believes  it  is 
appropriate  to  have  a  "safety  net"  to 
prevent  exposures  in  excess  of  the 
public  dose  limits. 

The  development  of  this  provision 
also  has  the  effect  of  requiring  that  some 
remediation  be  conducted  at  the  site, 
rather  than  simply  allowing  a  licensee 
to  develop  a  series  of  restrictions.  The 
Commission  believes  it  appropriate  that 
basic  measures  be  taken  to  reduce  the 
risk  and  dose  that  could  result  from  a 
site  and  that  the  public  dose  limits  form 
the  minimum  acceptable  level  of 
protection  that  should  be  provided  in 
the  unlikely  event  that  restrictions  are 


not  effective  in  reducing  the  magnitude 
and  scenarios  of  exposure. 

The  Commission  specifically  solicits 
public  comment  on  the  adequacy  of  the 
100  mrem  (1  mSv)  per  year  value  as  the 
"safety  net"  to  prevent  exposures  in 
excess  of  the  public  dose  limits  in  the 
event  that  all  site  restrictions  fail.  The 
recommendations  of  the  ICRP  and 
NCRP,  as  well  as  Draft  Federal  Guidance 
being  developed  by  the  EPA,  suggest 
constraining  the  dose  to  members  of  the 
public  from  any  single  source  to  less 
than  100  mrem/y  as  a  way  to  ensure  that 
the  total  public  dose  from  all  sources 
does  not  exceed  100  mrem/y.  The 
Commission  has  followed  this  principle 
in  establishing  the  dose  limit  for 
decommissioning.  However,  in  the  case 
of  the  "safety  net",  the  Commission 
does  not  believe  that  fractionation 
would  be  necessary  for  the  following 
reasons; 

(1)  The  100  mrem/y  cap,  although 
being  equivalent  to  the  dose  limit  for 
members  of  the  public,  represents  a 
small  fraction  of  the  500  mrem/v  dose 
that  the  Draft  Federal  Guidance  suggests 
is  acceptable  for  members  of  the  public 
ip  unusual  circumstances.  The 
Commission  believes  that  failure  of  all 
site  restrictions  at  decommissioned  sites 
is  a  highly  unlikely  event. 

(2)  The  100  mrem/y  value  applies  to 
the  peak  dose  during  the  first  1000 
years.  For  most  radioisotopes,  this  peak 
dose  occurs  in  the  first  year  and 
diminishes  over  time  due  to  radioactive 
decay.  This  decay  provides  an 
additional  margin  of  safety  which  is 
equivalent  to  an  a  priori  fractionation  of 
the  limit. 

(3)  The  100  mrem/y  value  is  less  than 
the  value  selected  for  controlling 
intruder  scenarios  for  other  types  of 
facilities  where  some  type  on 
institutional  control  (e.g.  government 
ownership)  is  contemplated. 

However,  the  Commission  is 
soliciting  suggestions  for  alternatives  to 
the  proposed  safety  net,  including  the 
use  of  some  fraction  of  100  mrem/v  (e.g.. 
75  mrem/y)  as  the  safety  net.  The  ' 
Commission  is  particularly  interested  in 
the  relative  merits  of  selecting  a  fraction 
of  the  routine  public  dose  limit  in  light 
of  the  required  conservatism  in  the 
calculation  of  the  dose,  and  the 
rationale  for  selecting  some  particular 
fraction.  The  Commission  is  also 
soliciting  comments  on  the  relative 
benefits  and  impacts  of  the 
Commission's  proposed  safety  net  and 
proposed  options,  including  comments 
on  the  number  of  facilities  that  could  be 
impacted  by  selection  of  alternative 
values. 

The  Commission  recognizes  there 
may  be  unusual  circumstances  in  which 


the  licensee  may  wish  to  seek  an 
exemption  from  one  or  more  of  the 
provisions  of  this  subpart.  For  example, 
the  licensee  may  feel  it  is  unnecessary 
to  clean  up  a  site  to  the  requirements  for 
unrestricted  release  because  the  site  is 
contained  within  a  larger  area  where  use 
will  be  restricted  for  the  foreseeable 
future.  The  Commission  believes  these 
rare  circumstances  can  adequately  be 
handled  under  existing  provisions  in 
§  20.2301  which  provides  opportunity 
for  the  hcensee  to  request  an  exemption 
from  any  of  the  provisions  of  10  CFR 
Part  20. 

The  Commission  also  recognizes  there 
may  be  special  environmental  or 
cultural  issues  associated  with  a 
particular  decommissioning  action 
which  would  require  more  stringent 
implementation  of  the  requirements  in 
this  subpart.  For  example,  there  may  be 
social  or  cultural  issues  that  have  to  be 
considered  because  the  site  is  on  or 
contiguous  to  historical  sites  or  Native 
American  lands  which  contain  religious 
or  sacred  areas.  However,  the 
Commission  believes  these  issues  can 
best  be  handled  on  a  site-by-site  basis  as 
part  of  the  licensing  process  and,  in 
most  cases,  would  be  taken  into 
consideration  when  establishing 
ALARA  residual  radioactivity  levels  for 
a  site.  The  Commission  does  not  believe 
that  further  reductions  in  dose  would  be 
necessary  to  meet  social  or  cultural 
issues  if  the  limit  for  unrestricted  use  is 
achieved  and  ALARA  has  been  applied. 
Where  necessary,  the  provisions  for 
public  comment  and  for  a  Site-Specific 
Advisory  Board  will  provide  a 
mechanism  for  local  citizens  and  other 
affected  parties  to  be  directly  involved 
in  addressing  these  issues. 

Public  Participation  in  the 
Decommissioning  Process 

TheCommi.ssion  believes  it  is 
important  for  the  public  to  not  onlv  be 
fully  informed  of  the  decommissioning 
actions  at  a  particular  site  but  also  to  be 
able  to  effectively  participate  n  -i'te 
decommissioning  decisions.  T;^ 
proposed  rule  will  provide  tor  public 
participation  in  the  decommissioning 
process  through  three  mechanisms  in 
addition  to  the  relevant  NRC 
requirements  regarding  he<3ring 
opportunities  for  a  particular  site. 

Upon  the  receipt  of  a 
decommissioning  plan  from  the 
licensee,  or  a  proposal  by  the  licensee 
for  restricted  release  of  a  site  pursuant 
to  §  20.1405,  or  whenever  the 
Commission  deems  such  notice  to  be  in 
the  public  interest,  the  Commission 
shall: 

(1)  Notify  and  solicit  comments  from 
local  and  State  governments  in  the 
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vicinity  of  the  site  and  Indian  Nation  or 
other  indigenous  people  that  have  treaty 
or  statutory  rights  that  could  he  affected 
by  the  decommissioning; 

(2)  Publish  a  notice  in  the  Federal 
Register  as  well  as  in  other  media,  such 
as  local  newspapers,  which  are  readily 
accessible  to  individuals  in  the  vicinity 
of  the  site:  and 

(3)  Solicit  public  comment  on  the 
proposed  decommissioning  action. 

These  provisions  are  designed  to 
provide  affected  individuals  and 
organizations  with  both  information 
about  the  proposed  decommissioning 
and  an  opportunity  to  provide 
comments  on  the  licensee's  proposal. 
The  Commission  believes  it  is 
particularly  important  to  provide  notice 
in  a  forum  that  is  accessible  to  local 
individuals.  This  forum  may  vary  from 
site  to  site  but  would  usually  include 
providing  notice  to  local  media  for 
publication. 

For  decommi.ssioning  where  the 
licensee  does  not  propose  to  meet  the 
conditions  for  unrestricted  release,  the 
proposed  rule  would  require  that  the 
licensee  convene  a  Site-Specific 
Advisory  Board  (SSAB)  as  described  in 
§  20.1407  for  the  purpose  of  obtaining 
advice  from  affected  parties  regarding 
the  proposed  decommissioning.  The 
purpose  of  the  SSAB  would  be  to 
provide  recommendations  to  the 
licensee  on: 

(1)  Whether  there  are  ways  to  reduce 
residual  radioactivity  to  a  level 
necessary  to  comply  with  the  provi.sions 
of  §20.1404  which  are  technically 
achievable,  would  not  be  prohibiiively 
expensive,  and  would  not  result  in  net 
public  or  environmental  harm: 

(2)  Whether  provisions  for 
institutional  controls  proposed  bv  the 
licensee  will: 

(a)  Provide  reasonable  assur.-jiut?  that 
the  TEDE  from  residual  mdio.ictivitv 
distinguishable  Irom  background  to  the 
average  member  of  the  critii  nl  group 
will  not  exceed  1.5  mrem  {0.1,')  mSv) 
TEDE  per  year: 

(b)  H'-  »'.iforci!ahle:  and 

Ic)  !i;'r.-.j.st-  undue  burdens  on  llu»  loi  ;il 
cnmmi;nit\  or  other  r:ffet:led  parties. 

(:i)  Wlu'th.-r  the  Ik  t-nsee  has  pro\  idt'd 
sufficient  linani:ial  assurance;  to  t'n.ihli! 
an  independent  third  party  toassiinip 
and  carry  out  responsibilities  for  any 
necessary  (.ontrol  and  rnaintcnatw  e  ol 
the  site. 

Thearf  i'.s  \n  uhi;  h  !iie  .SSAH  wonid 
l)eexp»-i.tt;d  to  pro\idM 
retommendations  parallel  the  arr.is  lii.ii 
a  licensee  nnist  address  as  part  ol  its 
proposal  for  a  rfstri(  ted  Icniun.itiun  uf 
license.  Tlic  intent  of  the  |)rovision  is  tu 
providi-a  mechanism  lor  «arl\  public 
involvement  in  the  deviiopu'cnt  ol  tlu' 


decommissioning  plan  for  the  site.  To 
the  extent  that  local  public  involvement 
may  be  vital  to  the  successful 
implementation  of  land  use  restrictions, 
involvement  of  representatives  of  local 
government,  affected  citizens.  Native 
Anjericans,  and  other  interested  parties 
in  the  Site-Specific  Advisory  Board  is 
important  to  the  long-term  effei.tiveness 
of  the  decommissioning  action.  In  order 
for  the  participation  to  be  mo.st  effective, 
it  should  come  during  the  development 
of  the  plan,  rather  than  as  e.omnuuit  after 
the  licensee  has  spent  significant 
re.sources  to  develop  its  proposal. 
Hence,  the  recommendations  of  the 
SSAB  are  to  be  included  in  the 
decommissioning  plan  along  with  the 
licensee's  disposition  of  those 
recommendations.  It  is  im.portant  to 
note  that  the  opportunity  for  comment 
provisions  would  still  be  applicable 
even  when  a  SSAB  had  been  \ised  in  the 
development  of  the  decommissioning 
plan. 

Site-Specific  Advisory  Board 

The  SSAB  has  been  patterned  after 
the  recommendations  contained  in  the 
hiterim  Report  of  the  Federal  Fat.ilities 
Environmental  Restoration  Dialog 
Committee  (FFERDC)  entitled 
"Recommendations  For  Improving  the 
Federal  Facilities  Environmental 
Restoration  Decision-Making  and 
Priority  Setting  Processes,  Februarv 
199.3,  "  which  is  a  i;onsensus  document 
developed  by  over  40  members  of  a 
corrmittee  chartered  by  the  IJ.  S. 
Environmental  Protection  Agency 
lEPA).  The  diverse  members  of  the 
FFERDC  represented  Federal.  Tribal, 
Stale,  environmental,  labor,  and  citizen 
interests.  It  is  designed  to  respond  to  the 
desire  expre.ssed  by  many  workshop 
commenters  that  lo(.al  alfected  parties 
hav^>  early  and  substantive  input  into 
the  decommissioning  process  on  a  sile- 
spcH:ific  basis.  The  SSAB  would 
sunpienu^nt  and  not  siipi»!anl  e>isting 
NKi;  pro(,ediires  Ih.il  provide  for  public 
input  into  the  regulatory  process.  The 
Commi.ssion  believes  that  ifu.reasing  the 
opportunity  for  early  pub;;( 
i:nolvemenl  in  the  di  <  onni.issioning 
1)11)1  ess  is  an  etfe<  ttve  \\:t\  Itj  pru\  idr  an 
intprination  exi.hani-e  and  to  cnstire 
t  ri'iiible  and  defensible  licensing 
deijisions,  especially  vxhen  the  long- 
liTili  efleclivcness  of  the  land  use 
rrsta  i(  tions  nuiy  depend  on  i  o:r.iniir,ii\ 
kiiqu  ledge  anil  invoKcnu-ul  in  their 
<ii'v*-lopi!)ent  and  applicalion.  Fhe 
(.otjimission  would  cmphasi/i  that  liie 
nptsr.itiun  of  t!u'  .SSAH  is  noi  inii-iid.-d 
lo  Usurp  tire  traditio'ial  Lmd  use 
aiitti?)rity  ol  the  hn.nl  or  State 
t4'>v»'rnment.  In  lact.  many  of  tlii> 
ii'.sliliitiona!  (  ontrnls  th.:t  max  in- 


recommended  by  an  SSAB  to  ensure  the 
restricted  use  of  a  site  will  depend  on 
the  exercise  of  this  traditional  authority 
by  the  local  or  State  government. 

Licensee  notification  to  the 
Commission  of  intent  to  decommission 
in  accordance  with  §§  30.36(b).  40.42(b). 
50.82(a),  70.38(b)  or  72.54  would  have 
to  specify  whether  the  licensee  intends 
to  reduce  residual  radioactivity  at  the 
site  to  levels  which  would  allow  the  site 
lo  be  released  for  unrestricted  use  If 
not,  the  licensee  would  be  required  lo 
submit  a  plan  for  establishing  and 
supporting  an  SSAB  with  the 
notification. 

The  licensee  would  be  responsible  for 
establishing  the  SSAB  and  developing 
appropriate  ground  rules  and  operating 
procedures  for  the  SSAB  with  the 
advice  of  the  SSAB.  The  SSAB  would 
consist  of  about  10  members  plus  an  ex 
officio  representative  from  the 
Commission.  This  number  of  memhirs 
is  expected  to  allow  for  adequate 
representation  of  affected  parties 
without  allowing  the  group  to  beiome 
so  large  that  it  cannot  perform  its 
function  effectively.  The  licensee  v\ould 
be  required  to  provide  adequate 
administrative  support  for  SSAB 
activities  and  provide  the  SSAB  access 
to  studies  and  analyses  pertinent  to  the 
proposed  decommissioning. 

Membership  of  the  SSAB.  to  the 
extent  that  representatives  are  willing  to 
participate,  would  have  to: 

(1)  Reflect  the  fullest  pract)(.al  rangi 
of  interests  in  the  affected  communii\ 
and  region  and  be  composed  primarily 
of  individuals  who  could  be  dire<  tlv 
affected  by  residual  radioaclivitv  at  th*- 
decommissioned  site,  and 

(2)  Include  representatives  from  tluf 
licensee:  local  and  .State  governnteiUs; 
workers:  persons  residing  in  the  \i(  imiv 
of  the  site:  citizen,  environmental, 
environmental  justice,  and  publi( 
interest  groups;  and  Indian  Nation  or 
other  indigenous  people  that  have  tri-ai\ 
of  statutory  rights  that  could  be  .iffec  tt-ij 

Meetings  ofthe  SSAB  would  be  open 
to  the  public.  The  licensee  would  lii- 
rf(juinHl  to  provide  adequate  publii 
until  f>  ot  the  location,  time.  date,  .tiu! 
agenda  for  the  meetings  at  least  2  v.ei'ks 
in  advance  of  each  nu^eting.  Ail  iv.  oiijs 
generated  or  reviewed  by  the  .SS.AIi 
would  become  part  ofthe 
(i»'(uni!iiissioning  docket,  and  v,(>;:ld  (.c 
availnhlc!  (or  jiublic  inspection. 

In  liiost  c.ises  it  isexpectetl  tha:  II,' 
work  of  the  SS.\B  uoiild  be  cui.ipiilci; 
aftiT  it  had  formally  suhmilleil  its 
adv  ii  e  lo  llii?  lici-nsee.  However,  llii  ;(• 
may  be  some  (.ases  (e.g.,  where  tiie 
li(  t'nsi-e's  plan  is  substantially  aliirm 
following  NKC  review)  in  vvhii  I.  M,v 
SS.'Mi  in,-i\  h,ui'  a  i  ontinuinu  rolt-  ii. 
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providing  advice  to  the  licensee.  In  any 
case,  it  is  anticipated  that  the  SSAB 
would  be  dissolved  after  the  license  has 
been  terminated. 

The  Commission  is  seeking  comment 
on  wfhether  there  are  situations  where  it 
might  be  inappropriate  or  infeasible  to 
establish  an  SSAB  under  conditions  set 
forth  in  §  20.1406(b).  For  example,  are 
there  situations -where  establisiiment  of 
an  SSAB  would  be  inconsistent  with 
other  governmental  regulations  and 
statutes,  or  are  there  circumstances  in 
which  local  govemiTient  officials  may 
not  be  allowed  to  participate  in 
privately  funded  advisory  groups.  If  so, 
what  alternatives  would  be  available  to 
satisfy  the  objectives  of  public 
participation  and  input?  Should  criteria 
be  incorporated  in  the  regulation  for 
granting  exemptions  to  the  requirements 
of  §  20.1406(b)  for  good  cause.  If  so, 
what  criteria  might  be  appropriate? 

The  Commission  is  also  seeking 
comment  on  what  the  content  of 
descriptive  information  on  membership, 
size,  operating  procedures, 
administrative  support,  and  distribution 
of  agendas  should  include,  and  whether 
this  information  should  be  included  in 
the  rule  or  in  a  regulatory  guide  or  other 
document. 

General  Provisions 

Readily  Removable  Residual 
Radioactivity 

It  is  clear  that  some  structures  can 
easily  be  decontaminated  to  levels  well 
below  those  necessary  to  reduce 
individual  doses  from  residual 
radioactivity  at  a  decommissioned  site 
to  a  few  mrem  TEDE/y  above 
background.  Past  decommissioning 
practice  has  been  based  on  the  premise 
that  "the  licensee  should  make  a 
reasonable  effort  to  eliminate  residual 
radioactivity."  See  Regulatory  Guide 
1.86,  "Termination  of  Operating 
Licenses  for  Nuclear  Reactors,"  June 
1974,  pg.  3.  Some  previously  released 
structures  have  been  decontaminated  to 
levels  below  those  specified  in 
Regulatory  Guide  1.86  for  some 
nuclides.  Therefore,  the  Commission 
proposes  to  require  that  all  readily 
removable  residual  radioactivity  be 
removed  from  a  site  before  it  is 
decommissioned.  This  is  considered  a 
necessary  and  reasonable  step  toward 
ensuring  that  doses  to  the  public  from 
residual  radioactivity  are  ALARA.  For 
the  purpose  of  this  proposed  regulation, 
the  Commission  has  defined  readily 
removable  to  mean  removable  using 
non-destructive,  common,  housekeeping 
techniques  (e.g.,  washing  with  moderate 
amounts  of  detergent  and  water)  that  do 
not  generate  large  volumes  of 


radioactive  waste  requiring  subsequent 
disposal.  This  would  not  include 
techniques  that  produce  chemical 
wastes  that  are  expected  to  adversely 
affect  public  health  or  the  environment. 
It  would  also  not  include  removal  and 
transport  of  soil  except  when  small 
discreet  areas  of  contamination  can  be 
removed  by  digging  up  a  few  shovelfuls 
of  soil. 

The  intent  of  these  proposed 
pro\  isions  is  to  define  the  basic  types  of 
remediation  that  should  be  undertaken 
as  a  matter  of  good  practice  regardless 
of  whether  the  site  meets  the  NRC 
residual  radioactivity  criteria.  However, 
it  is  not  the  Commission's  intent  to 
require  more  substantive  remediation 
without  the  benefit  of  careful  planning 
and  ALARA  considerations.  The 
Commission  specifically  solicits 
comments  on  how  to  best  define  the 
activities  that  should  be  included  under 
this  provision. 

Radioactive  Materials  Previously 
Disposed  of  at  the  Site 

Under  NRC  regulations,  licensees  may 
dispose  of  radioactive  wastes  on  their 
own  property.  Before  1981 ,  NRC 
regulations  (10  CFR  20.304)  allowed 
disposal  without  prior  approval  of 
limited  quantities  of  specified  nuclides 
under  prescribed  conditions.  On  July 
28,  1981,  §  20.304  was  revoked  because 
the  Commission  did  not  have  sufficient 
assurance  that  these  disposals  would  be 
adequately  protective.  However,  onsite 
disposal  can  still  be  undertaken  by 
individual  licensees  under  10  CFR 
20.2002  (previously  §20.302),  provided 
the  disposal  is  specifically  approved  by 
the  NRC  or  an  Agreement  State.  If  this 
buried  radioactive  material  is 
considered  to  be  part  of  the  licensee's 
total  site  inventory  for  decommissioning 
purposes,  some  licensees  will  likely  be 
required  to  remove  all  or  part  of  this 
material  before  decommissioning  the 
site.  This  position  may  be  controversial 
because  it  can  be  argued  that  materials 
already  disposed  of  in  accordance  with 
existing  NRC  requirements  should  no 
longer  be  considered  part  of  the 
licensees  inventory  of  radioactive 
material.  Nevertheless,  removal  of  the 
previous  burials  may  be  necessarv  to 
achieve  the  proposed  radiological 
criteria  and  ensure  sufficient  protection 
of  the  public  and  environment. 

In  this  proposed  rulemaking,  the 
Commission  takes  the  position  that 
public  and  environmental  risk  is  the 
overriding  factor.  Therefore  all  residual 
radioactivity  at  the  site,  includmg  that 
previously  disposed  of  in  accordance 
with  NRC  requirements  in  5)i!?  20.304. 
20.302.  and  20.2002  must  be  included 
in  determining  whether  the  licen.see 


meets  the  radiological  criteria  in  the 
proposed  rule.  However,  the 
Commission  is  aware  that  the  balancing 
of  risks,  costs,  and  benefits  may  be 
substantially  different  for  exhuming 
buried  material  than  they  would  be  for 
decontamination  of  surface  soils  and 
structures.  Therefore,  it  is  expected  that 
before  any  decision  is  made  to  exhume 
radioactive  material  previously 
disposed  of  at  a  site,  the  licensee  will 
perform  a  site-specific  analysis  of  the 
overall  risks,  costs,  and  benefits  of  this 
action. 

This  position  is  consistent  with 
positions  already  taken  by  the  NRC  on 
this  issue.  In  the  Supplementarv 
Information  to  the  Final  Rule  "General 
Requirements  for  Decommissioning 
Nuclear  Facilities"  (published  on  June 
27,  1988,  53  FR  24021),  the  Commission 
states  it  will  "take  a  hard  look  at  the 
extent  to  which  the  site  has  been  used 
to  dispose  of  low  level  radioactive 
wastes  by  land  burial,  and  will  decide 
what  remedial  measures  including 
removal  of  such  wastes  offsite.  are 
appropriate  before  the  site  can  be 
released  for  unrestricted  use."  In  the 
Site  Decommissioning  Management 
Plan  (SDMP)  the  NRC  staff  notes  that 
"disposals  performed  under  10  CFR 
20.304  have  at  several  sites  required 
exhumation  during  the 
decommissioning  and  takes  the  position 
that  acceptability  of  these  burials  will  be 
assessed  in  future  decommissioning 
procedures."  See  SECY-91-096, 
Enclosure  1  "Site  Decommissioning 
Management  Program,  Revision  1 
(January  1991)"  p.  16.  See  also,  the  draft 
Regulatory  Guide  on  "Standard  Format 
and  Content  for  Decommissioning  Plans 
for  Nuclear  Reactors,"  which  states  that 
the  licensee's  plan  should  indicate  the 
extent  of  waste  burial  onsite  and  the 
remedial  measures  appropriate  before 
the  site  can  be  released  for  unrestricted 
use. 

Use  of  Actual  Measurements 

Although  the  Commission  recognizes 
that  it  will  be  necessary  in  m.mv  (.ases 
for  the  licensee  to  use  modeiin;.;  lo 
estimate  the  TEDE  to  the  average 
member  of  the  critical  group  from 
residual  radioa(:ti\ity  at  the  site,  the 
proposed  rule  would  require  that 
estimates  of  the  site  specific  source  term 
(i.e.,  residual  radioactivity  remaining  at 
the  site)  be  substantiated  using  actual 
measurements  to  the  maximum  extent 
practical.  The  reason  for  this 
substantiation  of  estimates  is  that  using 
actual  measurements  reduces  the 
uncertainty  associated  with  the 
estimates  and  provides  a  greater 
measure  of  a.ssurance  that  radiological 
requirements  are  being  met.  It  is 
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expected  that  substantiation  would  be 
carried  out  in  accordance  >vitti  the 
survey  refjirirements  in  10CFR20.15m 
Information  and  guidam^  relsted  to 
surveys  and  use  of  measurement 
techniqiies  have  been  published  in  drnft 
form  for  public  ct>;^ijDenf  as  NIIREG/ 
CR-58-t9.  An  NRC  rfaff  working  draft 
reguta-.orv  gtiino  is  being  published  with 
tbifi  proposed  ruler-isking  vi  h  •  h 
spec-jfiai'v  9ddrf«s'-s  t>.';sp  topics.  The 
Comm:<^ion  r!r>r«s  »o  puhltsh  iiiriher 
guidam.p  in  draf!  ;  -nn  befar>'  the 
effective  do'o  of  :hf  f;n.;i  rvAn. 

Tiirifi  Fr::  me 

There  is  somt  d .  f^;f-r<>ni;f^  <^;  opi n ion 
on  how  far  ijiioihe  future  cc'f  -i lotions 
should  b.o  ca.Tied  out  for  th;:  purpose  of 
establishing  aotieptahle  resicii.  al 
radioactivity  levels  for  detxnn missioned 
sites.  Current  NRC  fitaff  prsi  t,.-  f  is  to 
iralculcte  projected  dosec  o>;;  <o  1.000 
years  i.n  the  future  in  evaiu;*'!-.'; 
radioiof^icaJ  impacts  associi* -v.  with 
residu!)!  radi-ow.tivity.  This  t<-  i  onsislent 
with  curresit  DOE  praf:tu;e.  .S  -f?.  Order 
EXDE  54tl0.5  •Rndistion  Pro!«"  ;.on  of  the 
Public  and  F..nvironmer,t.'"  LPA  s  high 
level  waste  reguJalions  rt^qoir?  that 
«.urnu!fitive  releases  '.o  the  en*  ronment 
be  calail.Ved  out  to  TO.nco  >  --nrs.  See, 
40  CFR  par:  191  (N<-.te:  40  CFK  part  191 
vvns  reroanded  by  the  U.S.  Orirt  of 
Appeals  for  the  Firs:  Ciraiit  in  ]ii!y 
1987,  and  is  being  r«;onsidept-n  by 
EPA.)  However,  there  are  gome  who 
think  sufJicali-.ulations  shoiiiri  be 
carried  out  to  pmvi.le  ustinvjies  of 
potential  oontaminsrion  of  grmind water 
for  tens  or  even  hi!5-.dreds  of  :h.nisands 
of  years  into  the  futsir". 

When  predicting  thoLi-viiids  of  vb-ars 
into  the  future,  unctirtainrie.s  bei.ome 
very  large  liecausf;  of  rnajor  potential 
changes  in  the  hydro!,eo)agiL  n";,ynie  at 
the  Site  over  these  Inng  penurts  of  ti:ns. 
When  the  poteiit..?!  cfmsequem  ss  of 
exposure  to  the  rr,-i:o«<1i\e  s';i;rr:e  artj 
great;  e.g.,  as  in  the  cose  of  a  liigh-lev»>1 
waste  repository.  t!ist:uif  future 
calculations  may  provide  some  insiglvl 
con(.-er'    ng  the  relative  niagniti.'de  c.f 
conseqtir-.-ices.  However,  the 
t.onsequences  of  exposure  to  n-sidu.il 
radio.-ictivify  at  levels  near  bnckgrourd 
nr«  small,  and  considering  the  hr^e 
uncertainties,  long  term  modeling  of 
near  background  dosKS  may  be  virtiinlly 
nrieaningless.  In  light  of  this,  the 
Commission  does  not  believe  it  wouM 
serve  any  useful  purpose  to  attempt  to 
estimate  radiation  doses  from  residual 
radioactivity  thousands  of  years  into  the 
future. 

Althottgh  theoretical  maximum  doses 
for  a  few  isotopic  decay  chains  do  not 
o(;cur  for  hundreds  or  thousands  of 
years,  for  most  radionoclidps  of  interest 


in  def;ommissioning  the  p^ak  dose 
occuts  in  less  than  1.000  years. 
Therefore,  the  Commission  proposes  to 
require  that  TJiDE  estimates  be  based  on 
the  greatest  annual  dose  expected 
within  the  first  1000  years  after 
decommissioning.  This  annu.i)  do.se 
mast  be  interpreted  as  the  TEDE 
delivered  in  th.it  year,  in:;luding  thn 
commined  dose  ecj*.ii\a}er,t  from 
radionuciidHS  taken  into  the  body 
during  that  year.  The  Cornin-ssiof)  noti.s 
that  a  time  frome  of  1.000  VHars  is  also 
being  considered  by  the  EPA.  as 
indicated  in  the  draft  rngulalory 
lang'.iage.  discussed  during  the  NACEPT 
Meeting  in  May  19^4. 

Hisi  Cans}derniinns  in  AL\f:A 
C'alrulatwns 

A  number  of  conimcnters  a'  tl:e 
workshops  on  derommif.sir.riJng  st.ited 
thai  all  risks  should  be  taken  into 
ac(tJU7it  when  .setting  reijuinment.s  for 
decommissioning  a  s^to.  A  principal 
concern  was  that  the  Commission,  in  an 
altBjnpt  to  rfxiiK.e  rt>.s-idua!  rfjdioactivily 
levels  at  a  site,  would  est.-iblish  cleanup 
requirements  which  cxnild  result  in  an 
overall  risk  increase,  or  in  risk 
transference,  rather  than  risk  reduction. 
For  example,  in  an  attempt  Jo  clean  up 
a  site  for  decommissioning,  the  licen.see 
may  int  rease  risk  to  persons  along 
transportation  routt:s  and  at  the  site 
where  the  material  is  finaljv  dispose*! 
by  transporting  large  vo!um;:s  of  debris 
froiTi  the  site.  In  addition,  disposal  of 
large  qur.ntities  of  iow-level  radioaaivi; 
debris  at  licensed  low-level  waste 
disposal  sites  could  deplete  the  (^ipaiiiiy 
of  existing  sites  and  ultima;»-ly  rtisuh  in 
a  proiif',  rifion  of  lic^in.sed  disposal  sites 
for  tow-level  radioactive  wa.ste. 

'I'll';  Commission,  recognizing  the 
x.ilniitv  of  these  concerns,  proposes  Jo 
require  thit  tha  licensee,  v>  hen 
detflnnining  AL'\R.'\,  consider  all 
signifirnnf  radiarion  doses  and  risks 
rusulting  from  residual  i-idir.at  tivity  .-;i;d 
the  ^(-commissioning  process  itself, 
including  trr.nspcrtat!o;j  aid  disposal  of 
rndioai live  wnstes  genent'   i  in  the 
process.  This  analysis  woii!  *  I, e  part  of 
the  df^commi.ssioniig  plan  iii>d  would 
he  iivjilable  for  comment  by  iuierested 
parties  under  the  public  par.  ici  pat  ion 
provisions  de.si;ril)tHl  earlier  in  this 
notUe. 

In  order  to  ensure  compatibility  with 
KPA  groundwater  standards,  the 
proposed  nile  requires  li(«nsees  to 
remediate  their  .sites  so  there  is  a 
reasonable  expe<:talion  that  residual 
radioactivity  from  the  site  will  not  lause 
the  level  of  radioaclivity  in  any 
groimdwaler  that  is  a  currtut  or 
potential  .source  of  drinlii>g  water  to 
excr»d  the  liniiLs  sp«:ifie.d  uj  40  CFR 


Part  141  as  they  exist  on  the  effective 
date  ef  this  regulation. 

Cwandwater  ProtfV.tion 

.Section  20.1404(d)  of  the  proposwl 
rule  would  require  thai  licensees 
demonstrate  a  rea.sonable  expectation 
that  residual  radioac:tivity  from  a 
decommissioned  site  will  not  cause  the 
level  of  radioactivity  in  any 
groundwater  lh.3t  is  a  current  or 
potential  sounx*  of  drinking  water  to 
exceed  the  limits  spedfied  in  40  CFR 
Part  141.  This  provision  is  in  addition 
to  the  overall  radiological  criterion  for 
unrestricted  release  in  10  CFR 
20.1404|a)(i)  that  the  re.sidual 
radioartivitylhat  is  distinguishable 
from  background  radiation  results  in  a 
TEDE  t  o  the  a  v  erage  member  of  I  h  e 
critical  group  that  does  not  excet>d  ]  Tt 
mrem  (0.15  mSv)  per  year. 

The  Commission  is  soliciting 
comments  on  the  proposed  groundwater 
protection  requirement  In  particular, 
the  Commis.s'on  solicits  conimeuls  on 
the  following: 

1.  Is  a  separate  standard  needed  for 
groimdwater  when  the  overall 
radiological  cTiterion  of  15  mrem 
applies  to  all  pathways, 

2.  Given  that  natural  background  is 
incJuded  in  40  CFR  141.  and  given  that 
for  pathways  of  exposure covereti  by 
this  rule,  ba/ik ground  is  excluded,  vlh.M 
alternatives  exist  for  reconciling  this 
difference  in  approach? 

.3.  Is  it  appropriate  to  apply  a  drinking 
water  stanidard  ("at  the  tap'')  to 
groundwater  in  all  cases. 

Minimization  of  Contamination 

Many  comnwMifers  at  the  workshojjs 
on  deixMumisfiioning  expressed  the 
opinion  that  the  Coramission  should  be 
placing  more  emphasis  on  ensuring  thai 
lircii.sed  facilities  are  designed  aad 
operated  in  a  way  tlwt  would  ininiinirj* 
the  amount  of  radioactive 
i:ontajiiinstion  generated  at  the  siir; 
duri'ig  its  o}>e«-ating  lifetime.  The 
rommi.ssiou  is  sympathetic  with  this 
view.  Therefore,  tl»e  Ccanmissicn 
proposes  to  require  that  applir-'uits  for 
licenses,  except  for  renewals,  diswTrbe 
in  theirappli(ations  how  facility  design 
and  pr!x;edurKs  for  operation  will 
minimize  conlamiuatioia  of  the  facility 
and  the  environment,  facilitate  ei'entiwjJ 
de<x>nimtssioning,  and  minimis  tl»e 
generation  of  radioactive  wa^e.  This 
provision  is  a  pro&pei:tive  requiremenl 
for  new  lioeRsees  to  «Mmine 
contamination  and  waste  minimiEaition 
early  in  tlie  process  of  ladiity  design 
ai>d  Uceuse  4i)»provai. 

The  Commission  considers  tbat  madvx 
existing  regulat»ons  it  is  laeasomUe  «o 
expect  new  lM)eiisees,ot.ber  tinn 
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renewals,  to  provide  for  ease  of 
decommissioning  and  minimization  of 
waste  when  designing  and  operating 
facilities.  However,  given  past 
experience,  the  Commission  believes 
that  this  new  requirement  is  necessary 
to  focus  applicant's  attention  on  the 
type  of  facility  design  and  good 
housekeeping  practices  needed  to 
minimize  the  types  of  problems  the 
Commission  has  had  to  face  with 
problem  sites  like  those  addressed  in 
the  Commission's  Site 
Decommissioning  Management  Plan 
(NUREG-1444,  October  1993). 

Timeliness 

The  Commission  does  not  want  to 
create  a  situation  where  time 
requirements  for  completing 
decommissioning  would  make  it 
difficult  or  impossible  for  licensees  to 
safely  and  properly  remediate  large, 
complex,  or  otherwise  difficult  to 
decommission  facilities.  Therefore,  the 
Commission  is  requesting  comments  on 
whether  the  criteria  contained  in  this 
proposed  rule  can  be  met  within  the 
time  frames  that  were  specified  in  the 
final  rule  on  "Timeliness  in 
Decommissioning  of  Materials 
Facilities." 

In  particular,  the  Commission  is 
soliciting  comments  on  whether 
licensees  that  anticipate  having  to 
establish  an  SSAB  should  be  exempted 
from  the  generic  timeliness 
requirements.  If  so,  what  alternative 
provisions  could  be  made  to  assure 
timely  decommissioning  of  the  site?  For 
example,  could  licensees  be  required  to 
provide  site-specific  decommissioning 
schedules  during  the  earliest  stages  of 
decommissioning,  or  during  preparation 
for  decommissioning,  e.g.,  in  the 
decommissioning  plan. 

Relationship  Between  the  Generic 
Environmental  Impact  Statement  and 
Site-Specific  Decommissioning  Actions 

The  Generic  Environmental  Impact 
Statement  prepared  by  the  Commission 
on  this  rulemaking  evaluates  the 
environmental  impacts  associated  with 
the  remediation  of  several  types  of  NRC- 
licensed  facilities  to  residual 
radioactivity  levels  ranging  fi-om  100 
mrem/yr  TEDE  down  to  0  mrem  TEDE 
(background).  The  Commission  believes 
that  the  generic  analysis  will  encompass 
the  impacts  that  will  occur  in  any 
Commission  decision  to  decommission 
an  individual  site.  Therefore,  the 
Commission  plans  to  rely  on  the  GEIS 
to  satisfy  its  obligations  under  the 
National  Environmental  Policy  Act  in 
regard  to  individual  decommissioning 
decisions  that  meet  the  15  mrem/yr 
criterion  for  unrestricted  use.  However, 


the  Commission  will  still  initiate  a 
preliminary  environmental  review  in 
regard  to  any  particular  site  to 
determine  if  the  generic  analysis 
encompasses  the  range  of  environmental 
impacts  at  that  particular  site. 

The  proposed  rule  would  also  provide 
for  the  termination  of  the  license  and 
the  release  of  a  site  under  restricted 
conditions  if  the  licensee  can 
demonstrate  that  the  use  of  land  use 
restrictions  or  other  types  of 
institutional  controls'will  provide 
reasonable  assurance  that  the  15  mrem/ 
yr  limit  can  be  met.  The  types  of 
controls  and  their  contribution  to 
providing  reasonable  assurance  that  the 
15  mrem/yr  limit  can  be  met  for  a 
particular  site  will  differ  for  each  site  in 
this  category.  Therefore,  the 
environmental  impacts  cannot  be 
analyzed  on  a  generic  basis  and  the 
Commission  will  conduct  an 
independent  environmental  review  for 
each  site-specific  decommissioning 
decision  where  land  use  restrictions  or 
institutional  controls  are  relied  on  by 
the  licensee. 

The  GEIS  indicates  that  the 
decommissioning  of  certain  classes  of 
licensees  (e.g..  licensees  using  only 
sealed  sources)  will  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore,  for 
these  categories  of  licensees,  the 
Commission  is  proposing  to  amend  10 
CFR  Part  51.22  of  the  Commission's 
regulations  to  specify  that  the 
decommissioning  of  these  types  of 
licenses  are  actions  eligible  for 
categorical  exclusion  from  the 
Commission's  environmental  review 
process. 

Use  of  Land  Use  Restrictions  or  Other 
Types  of  Institutional  Controls  To 
Allow  Termination  of  the  License  and 
Release  of  the  Site  Under  Restricted 
Conditions 

Although  the  Commission  anticipates 
that  most  licenses  can  be  terminated  for 
unrestricted  use,  the  Commission  also 
anticipates  that  there  may  be  situations 
where  the  site  radiological  criteria  can 
only  be  met  through  the  use  of  land  use 
or  other  types  of  institutional  controls 
which  will  restrict  the  site  to  specific 
uses.  For  example,  there  may  be  some 
sites  where  unrestricted  use  for 
agricultural  purposes  or  residential  u,ses 
would  cause  the  proposed  criteria  to  be 
exceeded.  However,  restricting  the  same 
site  to  industrial  or  commercial  uses 
would  enable  the  site  to  meet  the  15 
mrem/y  TEDE  dose  limit  because  the 
expo.sure  pathways  would  be  limited. 
The  licensee,  with  the  advice  of  the  Site 
Specific  Advisory  Board,  would  propose 
certain  types  of  land  use  or  institutional 


controls  in  the  decommissioning  plan 
submitted  for  Commission  approval,  to 
provide  reasonable  assurance  that  the 
site  would  be  limited  to  the  tvpes  of 
uses  that  would  enable  the  proposed 
criteria  to  be  met. 

Examples  of  these  controls  include 
traditional  zoning  controls  to  restrict  the 
use  of  the  site  to  specific  uses,  the 
imposition  of  deed  restrictions  such  as 
restrictive  covenants  or  equitable 
servitudes  to  restrict  the  land  to  certain 
uses,  negative  easements  where  the 
licensee-landowner  agrees  to  restrict  the 
use  of  the  land  to  specified  uses, 
licensee  agreements  to  restrict  the  use  of 
certain  portions  of  the  land  (for 
example,  restricting  access  to  a 
particular  building),  or  even  some  type 
of  government  ownership  of  the 
property.  Whatever  type  of  controls  are 
proposed  by  the  licensee,  the  licensee 
must  demonstrate  that  the  controls 
proposed  have  a  reasonable  expectation 
of  enforcement.  A  decommissioning 
plan  that  is  dependent  on  land  use  or 
institutional  controls  whose 
enforcement  are  speculative  would  not 
be  approved. 

Implementation 

The  Commission  recognizes  that 
demonstrating  that  radioisotope  levels 
at  a  site  are  indistinguishable  from 
background^nay  be  a  complex  task 
involving  sophisticated  sampling, 
measuring,  and  statistical  analysis 
techniques.  The  difficulty  of  the  task 
can  vary  substantially  depending  on  a 
number  of  factors  that  include  the 
radionuclide  in  question,  the 
background  level  for  that  and  other 
radionuclides  at  the  site,  and  the 
temporal  and  spatial  variations  in 
background  radiation  at  the  site. 
Therefore,  in  order  to  assist  the  licensee 
in  making  these  determinations,  the 
Commission  will  publish  specific 
guidance  on  acceptable  methods  which 
can  be  used  by  the  licensee  to 
demonstrate  that  the  concentrations  of 
specific  radionuclides  at  the  site  are 
indistinguishable  from  background.  The 
Commission  will  also  publish  specific 
guidance  on  acceptable  methods  for 
estimating  annual  TEDE  to  the  average 
member  of  the  Critical  Group.  This 
guidance  will  include  a  discussion  of 
the  type  of  scenarios  and  exposure 
pathways  which  should  be  considered, 
and  computer  models  for  estimating  the 
annual  TEDE  to  the  average  member  of 
the  critical  group.  The  computer  models 
will  include  screening  models  which 
employ  generically  derived  conservative 
assumptions  and  factors. 

However,  licensees  will  be  able  to 
substitute  a.ssumptions  and  factors  more 
appropriate  to  a  particular  site  if  they 


43226 


federal  JLisiater  /  Voi.  S<.  Na  i6i  y  Moaday,  August  ^2.  1994  /  Frntmsed  RfaVs 


can  demQUstrate  that  ibese  iatMxs  azwJ 
assumptions  reasonably  reflect  tb« 
conditions  at  the  site.  Licensees  may 
also  use  other  models  or  methods  for 
estimating  TEDE  provided  they  can 
demonstrate  to  the  Con>mission  4hat 
these  models  or  methods  provide 
reasonable  estimates  for  the  site  to  be 
dec;Dmmissioned.  When  using  modeling 
to  estimate  doses  from  radioactivity 
rcmaininj?  at  the  aiUx  the  licensee  will 
be  able  to  use  site  sp>ecific  parameters 
wherever  practical.  In  the  absence  of 
sile-spocific  infomiation,  the  Uceasee 
must  use  parameters  which  provide  a 
sufficient  margin  of  safety  that  the 
Commission  can  make  a  finding  that 
there  is  reasonable  assurance  the  TEDE 
criteria  in  this  part  will  be  mf!t. 

An  NRC  staff  working  draft  regulatory 
guide  will  be  published  simnltnneously 
with  the  proposed  ruleas  NUREG-ISOO, 
"Working  Draft  Reguiatory  Guide  on 
Release  Criteria  for  Dec:ommissioning: 
NRC  Staffs  Draft  lor  Comment."  This 
publication  allows  licensees  and 
interested  members  of  the  public  to 
provide  early  comment  during  the 
developmental  process.  The -draft 
regulatory  guide  has  no  official 
regulatory  standing.  The  NW:  ■staff 
anticipates  ibal  the  draA  regulatory 
-  guide  will  be  published  with  the  fiinaii 
rule  and  will  iiicorporate  publik: 
comments  aodihe  results  of  continued 
technical  devekxpment  at:tii'ilies.  The 
draff  ragulatoiy  guide  published  wadi 
the  Vmai  rule  will  be  for  interina  use  .and 
comment  to  fuinil  the  rule  pequdrements 
and  test  anplementatien  options.  The 
final  regulatory  guide  will  be  published 
approximately  1  to  2  years  after 
publication  of  the  final  rule  and  would 
take  into  consideration  tsommentson 
the  draft  guldens  well  as  infor*nalron 
regarding  experience  in  implementing 
the  dr.'if'  guidance. 

The  diuft  regulatory  guide  provides 
guidanc:e  on  methods  that  are  a<x:eptaWe 
to  the  NRC  staff  for  determining  the 
predicted  dose  level  (POL.)  from  any 
residual  (.ontamination  remainii-g  at  a 
facility,  that  should  he  compared  to  the 
numeric:al  dose  criteria  spei  ifu-d  in  the 
regulation.  It  des(.ribes  the  basic  feytures 
of  the  cakiilational  models  and  the 
associatf-d  default  assumplicnis  and 
paramtifLT  values  tliat  the  NRC  staff 
would  find  au;eptable  in  tiaiculating 
PDLs.  Appendii:es  to  the  guide  provide 
numefical  values  tliad  are  used  to 
e.slimatp  the  dose  from  various  residual 
radioactivity  levels  remaining  at  a 
facility.  Also  included  are  the 
considerations  inherent  in  the  ALAR/\ 
process  for  decoinmissioning.  litnause 
the  proposed  IDCFR  Part  20,  Subpart  L 
introduces  several  new  cont;ept5s  a 
regulolory  position  com»pts  sec 4 iou 


containing  deTinitions  and  discussions 
is  lr>cloded  to  assist  lireiisees  m 
understanding  some  of  tbe  phidosophy 
underlying  the  rule.  The  r^ulalory 
jpoBitioH  concepts  section  is  followed  by 
the  regulatory  position  procedures 
section  that  describes  actions  the 
licunsee  can  take  to  implement  the 

requirements  of  the  decijmmissicming    . 
ru  le. 

The  Commission  has  also  issued  the 
following  supporting  documents-to 
prdvide  guidaiu;e  on  implementation  of 
tha  residual  contamination  criteria  in 
the  proposed  rule: 

(1)  "Guidance  Manual  for  Conducting 
Radiological  Surveys  in  Support  of 
License  TerminaUon"  {.NURItG/CJI- 
.S849),.and 

[2]  Technic^al  Ba«»i*  IXFCunjeirf, 
"Residual  Radioactive  Contamination 
from  Decommissioning:  Tot.bnical  Basis 
for  Translating  Contamination  Levels  to 
Am>ual  TEDE"  (NLIREG/CK-5S12). 

The  Guidance  Manual  for  Ciondurrting 
Radiological  Surveys  is  intended  to 
provide  licensees  with  sj>ec:ifit  guidance 
on  planning,  conducting,  and 
documenting  site  surveys  which  ccmild 
be  used  to  demonstrate  that  the  site  has 
been  deooratarainated  to  a  level 
consistent  with  the  Cxjmmi'ssion'* 
u-ileria.  Tibe  Teclmical  Basis  OooumoBt 
would  pTovtde  an  acxieptaWe  metiiod  for 
trarslating  residual  radioatstii-ity  levels 
(n^asurable  quantities)  to  do9«fs  to 
individuals.  Generic  dose  xate 
conversion  factors  are  being  developed 
for  sc:reening.  In  addition,  tl>e  technical 
basis  is  expected  to  include  a  isoraputw 
model  which  can  be  nsed  for 
c;ondu(t-ing  a  screening  sr«nario/ 
pathway  analyses  with  site-specifk, 
parameters  so  that  site-specific  dose  rate 
conversion  factors  can  be  cialculated. 
The  NRC  antitiipates  that  in  most  cases 
these  dosij  rate  conversion  factors  could 
be  used  to  determine  compliance  with 
cTitcria  resulting  from  the  rulemaking 
action. 

The  NRC  staff  is  i.ontinumg  to  work 
witj)  the  e'A  and  the  TXW,  in  the 
d(>veiopn>ent  uf coordinated  Foderal 
Agency  giiidanr.e  on  site  surv<;ys.  The 
Coaimission  anticipates  endorsing  such 
guida.nc;e  lor  use  in  demonstrating 
(.ortipKarK.-e  with  ttie  requirements  nt 
this  rulemaking  when  it  Iwcomes 
availahlo. 

Agreemcnl  SlaU?  Qimpatibility 

TJie  Commission  c;urrently  is 
devic'lopinga  new  policy  on  ARretirnHat 
Stale  compatibility  which  will  be  issued 
lor  public  c;onimenl  in  tht;  near  future. 
Tlia  fujmpatiiwlity  detormination  tor  the 
radio! ugif;al  criteria  iar 
deoDuuuisaiQning  will  he  oons«dta»d  ia 
rugard  to  the  iniplemienlal  ion  fxf  the  lurw 


compatibility  poHcy.  Therefisre.  the 
Cenmrrssion  Ijefieves  tfcrt  il  wmiM  he 
premature  to  make  «  proposed 
compatibiBty  <Je(tennination  on  the 
radiologica'l  criteria  fcrr 
decommissioning  at  thigtinie.  However, 
for  the  purpose  of  facilitating  '^e 
ultimate  resolution -oilf  the  compatibnily 
detemrination  for  the  radiological 
criteria  for  decommissioning,  the 
Commission  welcomes  any  ccamments 
cin  this  issue.  In  particular,  the 
Commission  invites  comments  on  to 
what  extent  and  under  what 
c:ircumstances  should  an  Agreement 
State  be  authorized  to  establisii  more 
.stringentrequirements  than  those  sot 
forth  in  NRC  radiological  criteria  for 
decommissioning. 

Draft  Generic  EaviraaaaUal  Iiafiad 
StateawBt:  AvatlabiKty 

As  required  by  the  National 
Environmerrtal  Policy  Act  of  T969,  as 
amended,  and  the  Comtrnssion's 
regulations  in  Snbpart  A  oT  10  CFR  Part 
51 ,  the  NRC  has  prepared  a  draft  generir: 
environmental  impact  statement 
(NUREG-149fi)  on  this  proposed  rule. 
For  informational  purposes  and  ease  Ol 
distribution.  Appendix  A  of  the  draft 
generic  environmental  impact  Statement 
bas  been  published  as  a  s-parate  report, 
"Background  as  a  Residual 
Radioac^vity  Criterion  for 
Decommissioning:  Appendix  A  of  the 
Draft  Environmental  Impact  Statement 
in  Support  of  Radiological  Crheria  for 
Rulemaking  on  Decorrrmissionrng* 
NlTREG-1501. 

The  draff  generic  etrvircwimenta? 
impact  statement  is  availahJe  fcjr 
inspeotioB  in  the  NRC  PuWic  Docimwrri 
Room,  2120  L  Street  NW.  (Lower  Level!, 
Washington,  DC  Sing'le<;opies  of  ths 
draft  generic  environreental  impact 
statement  (NUREG-149fi)  or  A|4>endiii 
A  of  the  draft  gtmerictnviromneiitaJ 
impact  statement  (NUREG-15Q1)  may 
be  obtained  hv  written  request  or  telefax 
(301-.W4-226())  from:  Distribution 
Services,  Printing  and  Mail  Services 
Branch,  CM'fit;e  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Background  documeiTts  on  the 
rulemaking,  including  rtie  text  of  the 
proposed  rule,  the  Draft  GEIS,  Apperrdix 
A  of  the  Draft  GWS,  the  Regulatory 
Analysis,  and  the  ^rtaff's  working  draft 
Regulatory  Guide  are  also  available  for 
downloading  and  viewing  on  the  NRC 
Enhanced  Partitnpartory  Rulemakirig  on 
Radiological  Criteria  for 
Decommissioning  Electronic  Bulletin 
Board,  1-800-880-6091.  (See  58  FT? 
377«0  (July  1.1,  1993)).  The  hullfjtin 
hoard  way  be  aooessed  using  a  personal 
f  ompiAer,  a  modmn,  anci  mcwt 
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commonly  availab)«  conununicaticms 
software  packase*.  The  ctHnmunications 
software  should  have  parity  set  to  none, 
data  bits  to  8,  and  stop  bits  to  1  (N3,l) 
and  use  ANSI  or  VT-100  terminal 
emulation.  For  more  informaijon  call 
Ms.  Christine  Daily.  U.S.  Nuclear 
Regulatory  Commission,  Washington 
DC  20555.  Phone  (.301)  41.5-6026;  FAX 
(301)415-5385. 

The  NRC  requests  public  comment  on 
.the  draft  generic  environmental  impact 
statement.  Comments  on  the  draft 
statement  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Paperwork  Reduction  Act  Statemcot 

This  proposed  rule  am^ends 
information «)llection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  144  U.S.C  3501  et  seq).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  information  collection 
requirements^ 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  31.6  hours  per  response, 
including  the  time  fe»  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaming  the 
data  needed,  and  completing  and 
reviewing  the  coUection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
TOllection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  information  and  Records 
Management  Branch  (T-6F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001 .  and  to  the 
Desk  Officer.  OfBce  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0014).  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Regulator^'  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspetjtion 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington.  DC.  Single  copiHs  of  the 
analysis  may  be  obtainud  by  written 
request  from  RPHEB  Secretary,  Offi<;e  of 
^Juclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

Background  documents  on  Hit 
rulemaking,  including  the  text  of  the 
proposed  rule,  the  Draft  GEIS.  Apppudix 
A  of  the  Draft  COS.  the  Regulatory 
Analysis,  and  the  NRC  staff  working 
draft  Regulatory  Guide  are  also  availabU; 
for  downloading  and  viewing  on  the 


NRC  Enhanced  Partidpetory 

Rulemaking  on  Radiological  Criteria  far 
Decommissioning  Electronic  Bulletin 
Board,  1-800-8«0-€091.  (See  58  FR 
37760  (July  13, 1993)).  The  bulletin 
board  may  be  accessed  using  a  persona) 
(,omputer,  a  modem,  and  most 
commonly  available  communications 
software  packages.  The  communications 
software  should  have  parity  set  to  none. 
data  bits  to  8.  and  stop  bits  to  1  (N,8,l)  ' 
and  ii.se  ANSI  or  VT-100  terminal 
emulation.  For  more  information  call 
Ms.  Christine  Daily.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20.S55.  Phone  (301)  415-6026;  FAA 
(.301)  415-5,185. 

The  Commission  requests  public 
( omment  on  the  draft  analysis. 
Comments  on  the  draft  analysis  may  bo 
submitted  to  the  NRC  as  incficated 
under  the  ADDRESSES  heading. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.e.  605(b). 
the  Commission  certifies  that  fhi.i  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  Ahhough  the 
proposed  rule  would  cover  ail  22,000 
licen.sees  regulated  by  the  NRC  and 
Agreement  States,  small  entities  covered 
by  this  rule  are  primarily  licensees  that 
possess  and  use  only  materials  with 
short  half-Uves  or  materials  only  in 
sealed  sources.  Decommissimiing  efforts 
for  these  licensees  are  simple  and 
require  only  that  sealed  sources  are 
properly  disposed  of  or  that  short-lived 
materials  are  allowed  to  decay. 
Complete  details  of  the  cost  analysis  are 
«;ontained  in  Section  4.5  of  the 
Regulatory  Analysis. 

Although  there  is  no  Indication  that 
this  proposed  rule  would  significantly 
impact  a  substantial  number  of  small 
entities,  the  NRC  is  seeking  comments 
from  small  entities  that  may  be 
impacted  by  the  rule.  Any  small  entity 
subject  to  this  regulation  "which 
dttcrmines  that,  because  of  its  size,  if  is 
likriv  to  bear  a  disproporiiunate  adverse 
e<.onumic  impau  should  notify  the 
Coniinission  of  this  in  a  comment  that 
indiuites  the  following: 

(.-i)  The  licen.sees  size  ami  how  the 
proposed  regulation  would  rrsult  in  a 
.sig!ntii,ant  economic  burden  upon  the 
licensee  as  compared  to  the  eronomic 
burden  on  a  larger  licensee; 

(bj  How  the  proposed  regulations 
f;ould  be  modified  to  take  into  account 
the  ii«*nse»;s  differing  nef?ds  or 
I  apubilities; 

U  )  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  regulations  wen  modified 
as  suggested  by  the  licensee; 


(d)  How  the  proposed  regubtion.  as 
modified,  would  more  dosely  equalize 
the  Impact  of  NRC  regulations  or  create 
more  equal  access  to  the  benefits  of 
Federal  programs  as  opposed  to 
providing  special  advantages  to  any 
individual  or  group;  and 

(e)  How  the  proposed  regulation,  as 
modified,  would  still  adequately  protect 
public  health  and  safety. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  proposed  rvile  and 
therefore,  that  a  bjckfit  analysis  is  not 
required  for  this  proposed  rule  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

ListofSubiects 

W  CFR  Part  20 

Byproduct  material,  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  and  public  dose 
limits.  Occupational  safety  and  health. 
Packaging  and  containers,  Permis.sible' 
doses.  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 
Respiratory  protection.  Special  nuclear 
material,  Soun*  material.  Surveys  and 
monitoring.  Waste  treatment  and 
disposal. 

W  CFR  Part  30 

Byproduct  material.  Criminal 
fwnahies,  Government  contracts, 
Intergovernmental  relations.  Isotopes. 
Nuclear  materials.  Radiation  proteirtion. 
Reporting  and  refxirdkeeping 
requirements. 

U)  CFR  Part -iU 

Criminal  penalties,  Gmemmenf 
contracts,  Hazardous  n^terials 
transportation,  Nuclear  materials. 
Reporting  and  Recordkeeping 
requirements,  .Soun^e  material, 
I'ranium. 

U)  CFR  Part  !^a 

Aiititmst.  Chssified  information, 
Criminal  penalties.  Fire  protection, 
Incorporation  by  reference, 
Intergovem.menfal  relations,  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Rcaclor  siting  criteria, 
Reporting  and  recordkeeping 
requirements. 

UlCFRPart.'il 

Adniiiiistrafive  practice  and 
pro(  edure,  Knvironmental  impa«;t 
statements.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  nx»rdkeeping  requirements. 
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10  CFR  Part  70 

Criminal  penalties,  Hazardous 
materials  transportation,  Material 
control  and  accounting.  Nuclear 
materials,  Packaging  and  containers, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures,  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Parts  20,  30,  40. 
50,  51,  70  and  72. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53,  63, 65.  81. 103, 104. 
161.  182,  186.  68  Stat.  930.  933.  935.  936. 
937.  948,  953.  955,  as  amended  (2  U.S.C. 
2073,  2093,  2095.  2111,  2133.  2134,  2201. 
2232.  2236).  sees.  201.  as  amended.  202.  206. 
88  Stat.  1242.  as  amended.  1244. 1246.  (42 
U.S.C.  5841,5842,  5846). 

2.  In  10  CFR  20.1003,  "Definitions," 
the  definition  of  background  radiation  is 
revised  and  new  definitions  Critical 
Gmup.  Decommissioning, 
Indistinguishable  from  background. 
Readily  removable.  Residual 
Radioactivity,  and  Site-Specific 
Advisory  Board  are  added  in 

^alphabetical  order  to  read  as  follows: 

$20.1003    Definitions. 

•  *         *         •         • 

Background  radiation  means 
radiation  from  cosmic  sources;  naturally 
occurring  radioactive  material, 
including  radon  (except  as  a  decay 
product  of  source  or  special  nuclear 
material);  and  global  fallout  as  it  exists 
in  the  environment  from  the  testing  of 
nuclear  explosive  devices  or  from  past 
nuclear  accidents  like  Chernobyl  which 
contribute  to  background  radiation  and 
are  not  under  the  control  of  the  licensee. 
"Background  radiation"  does  not 
include  radiation  from  source, 
byproduct,  or  special  nuclear  materials 
regulated  by  the  Commission. 

*  *        •        •        * 

Critical  Group  means  the  group  of 
individuals  reasonably  expected  to 
receive  the  greatest  exposure  to  residual 


radioactivity  for  any  applicable  set  of 
circumstances. 

»        •        •        *        • 

Decommission  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits  (1)  release  of  the  property 
for  unrestricted  use  and  termination  of 
the  license,  or  (2)  release  of  the  property 
under  restricted  conditions  and 
termination  of  the  license. 
***** 

Indistinguishable  from  background 
means  that  the  detectable  concentration 
of  a  radionuclide  is  not  statistically 
different  from  the  background 
concentration  of  that  radionuclide  in  the 
vicinity  of  the  site  or,  in  the  case  of 
structures,  in  similar  materials  using 
adequate  measurement  technology, 
survey,  and  statistical  techniques. 

*  *        •        •        • 

Readily  removable  means  removable 
using  non-destructive,  common, 
housekeeping  techniques  (e.g.,  washing 
with  moderate  amounts  of  detergent  and 
water)  that  do  not  generate  large 
volumes  of  radioactive  waste  requiring 
subsequent  disposal  or  produce 
chemical  wastes  that  are  expected  to 
adversely  affect  public  health  or  the 
environment. 

*  *        •        *        • 

Residual  radioactivity  means 
radioactivity  in  structures,  materials, 
soils,  groundwater,  and  other  media  at 
a  site  resulting  from  activities  under  the 
licensee's  control.  This  includes 
radioactivity  from  all  licensed  and 
unlicensed  sources  used  by  the  licensee, 
but  excludes  background  radiation.  It 
also  includes  radioactive  materials 
remaining  at  the  site  as  a  result  of 
routine  or  accidental  releases  of 
radioactive  material  at  the  site  and 
previous  burials  at  the  site,  even  if  those 
burials  were  made  in  accordance  with 
the  provisions  of  10  CFR  Part  20. 

*  •        •        •        • 

Site-Specific  Advisory  Board  (SSAB) 
means  a  committee  constituted  by  the 
licensee  to  provide  advice  to  the 
licensee  on  decommissioning. 

***** 

3.  In  §  20.1009.  paragraph  (b)  is 
revised  to  read  as  follows: 

§20.1009    Information  collection 
requirements:  OMB  approval. 

*  •**** 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  20.1101,  20.1202, 
20.1204.  20.1206.  20.1301.  20.1302. 
20.1403,  20.1405,  20.1407,  20.1408, 
20.1501,  20.1601,  20.1703,  20.1901, 
20.1902.  20.1904,  20.1905,  20.1906, 
20.2002.  20.2004,  20.2006,  20.2102, 


20.2103,  20.2104,  20.2105.  20.2106, 
20.2107,  20.2108,  20.2110,  20.2201, 
20.2202,  20.2203,  20.2204,  20.2206.  and 
Appendix  F. 

4.  A  new  Subpart  E  entitled 
"Radiological  Criteria  for 
Decommissioning,"  is  added  to  10  CFR 
Part  20  to  read  as  follows: 

Subpart  E— Radiological  Criteria  for 
Decommissioning 


Sec. 

20.1401 

20.1402 

20.1403 

20.1404 


Scope. 
Concepts. 
General  provisions. 
Radiological  criteria  for 
unrestricted  release. 

20.1405  Criteria  for  license  termination 
under  restricted  conditions. 

20.1406  Notification  and  public   " 
participation. 

20.1407  Site-Specific  Advisory  Board. 

20.1408  Minimization  of  contamination. 

§20.1401    Scope. 

(a)  The  criteria  in  this  subpart  apply 
to  the  decommissioning  of  facilities 
licensed  under  Parts  30,  40,  50,  60,  61, 
70,  and  72  of  this  chapter,  as  well  as 
other  facilities  subject  to  the 
Commission's  jurisdiction  under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Energy  Reorganization  Act  of 
1974,  as  amended.  For  high-level  and 
low-level  waste  disposal  facilities  (10 
CFR  Parts  60  and  61).  the  criteria  apply 
only  to  ancillary  surface  facilities  that 
support  radioactive  waste  disposal 
activities.  For  uranium  mills,  the  criteria 
apply  to  decommissioning  of  the  facility 
but  not  to  the  disposal  of  uranium  mill 
tailings  or  to  soil  cleanup.  (See 
Appendix  A  of  10  CFR  Part  40). 

(b)  The  criteria  in  this  subpart  do  not 
apply  to  sites  already  covered  by  a 
decommissioning  plan  approved  by  the 
Commission  before  (insert  effective  date 
of  rule]  and  in  accordance  with  the 
criteria  identified  in  the  Site 
Decommissioning  Management  Plan 
Action  Plan  of  April  16, 1992  (57  FR 
13389). 

(c)  After  a  site  has  been 
decommissioned  and  the  license 
terminated  in  accordance  with  the 
criteria  in  this  proposed  rule,  the 
Commission  will  require  additional 
cleanup  only  if,  based  on  new 
information,  it  determined  that  residual 
radioactivity  remaining  at  the  sitexould 
result  in  significant  public  risk. 

(d)  This  subpart  also  requires  that, 
after  the  effective  date  of  rule, 
applicants  for  licenses,  other  than 
renewals,  describe  in  the  application 
how  facility  design  and  procedures  for 
operation  will  minimize  contamination 
of  the  facility  and  the  environment, 
facilitate  eventual  decommissioning. 
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and  minimize  the  generation  of 
radioactive  waste. 

§20.1402    Concepts. 

(a)  The  objective  of  dt;i:ommi.ssioning 
is  to  reduce  the  residual  radioactivity  in 
structures,  materials,  soils,  groundwater, 
and  other  media  at  the  site  so  tli.it  the 
conc^jntration  of  each  radionuclide  that 
could  contribute  to  residual 
radioactivity  is  indistinguishable  frum 
the  background  radiation  concentration 
for  that  radionuclide.  The  Commission 
realizes  that,  as  a  prat  tical  matter,  ft 
would  be  extremely  difficult  to 
demonstrate  that  siitii  an  objedive  has 
been  met.  Therefore,  the  Commissio;! 
has  established  a  site  release  limit  and 

is  requiring  th.it  licensees  demonstrate 
that  the  residual  radioactivity  at  a  site 
is  as  far  below  this  limit  as  reasonably 
achievable. 

(b)  The  limit  for  release  of  a  site  is  15 
mrem/y  (0.15  mSv/y)  Total  Effective 
Dose  Equivalent  (TEDE)  to  an  average 
member  of  the  Critical  Group  for 
residual  radioactivity  distinguishable 
from  background.  If  doses  from  residual 
radicndivify  arc  less  than  1.^  mrcm/y 
TEDE.  the  Commission  will  tcnninate 
the  license  and  authorize  release  of  the 
site  for  unrestricted  use  following  the 
licensee's  demonstration  that  the 
residual  radioactivity  at  the  site  has 
been  reduced  to  As  Low  As  Ri;nson;iblv 
Achievable  (ALARA). 

(c)  ALAR.'^  considerations  must 
include  all  significant  risks  to  hiimnns 
and  the  environment  resuhing  from  the 
decommissioning  process.  Licen.st;es 
shall  demonstrate  why  further 
reductions  below  the  limit  are  tioi 
rea.sonably  achievable.  Depending  on 
the  site-specifjc  Al^R,\  .m., lysis,  any 
dose  level  less  than  or  equal  to  15 
mrem/y  may  be  considered  AL/\R.\. 
However,  in  many  situations,  licensees 
may  have  little  or  no  site  contamination 
and  should  be  able  to  reotiily  ai.hiexe 

1 1)  e  o vera  1 1  object  i  ve  for 
cie(.ommissioning  (e.g.,  iicen.sees  th.-tt 
use  on!v  sealed  sounes  or  short-lived 
radinisoirpes). 

(d)  1  iie  Commission  expects  tlu; 
iiccn.see  to  make  every  reasonable  elforl 
to  rpdu(.e  residual  radioactivity  fo  levels 
that  will  allow  unrestricted  release  of 
the  .site.  However,  the  Commission  will 
consider  terminating  a  license  in  f.ises 
where  restrictions  must  be  imposed  on 
the  use  of  the  site  to  ensure  that  public 
doses  are  maintained  below  the  15 
rarem/y  fO.15  mSv/y)  TEDF  limit, 
provided  the  li(*nse»>: 

(1)  Can  demonstrate  by  analysis  of  the 
benefits  and  risks  of  hjrther  redu»:tion 
that  residual  radioactivity  nt  the  site  is 
ALARA  and  that  further  redu«:tions  in 
residual  radioactivitv  nefi>s.sar\  to 


comply  with  the  15  mrem/y  TEDE  hmif 
lor  unrestnrted  use  are  not  technically 
achievable,  would  be  prohibitively 
expensive,  or  would  result  in  net  public 
or  environmental  harm; 

(2)  Has  made  adequate  provisions  for 
iiistiUifiona!  controls  to  reduce  amiual 
TEDE  from  residual  radioactivity 
distinguishable  from  background  to  the 
ave.ra;;e  member  of  the  appropriate 
i;riticnl  group  to  15  mrern  (0.15  mSv) 
T-hDE; 

(3)  Has  provided  sufficient  nnntic.i.-i J 
p.Ksumnce  to  enable  an  independent 
third  party  to  assume  and  cvirry  out 
responsibilities  for  nny  necessorv 
control  and  raaintenant:e  of  the  site:  and 

(4)  Has  reduced  the  residual 
radioactivity  at  the  site  so  that  the  TEDE 

-f;om  r<;sidual  radioactivity  would  not 
exceed  100  mrem  ( 1  mSv)  per  year  even 
if  the  restrictions  applied  in  ihe 
termination  were  no  longiir  effecti\  e  in 
limiting  the  possible  s«;in.n.-ias  or 
pathways  of  exposure. 

§  20.1403    Generat  provisions. 

(a)  When  cjilv.ulnting  TEDE,  the 
licensee  shall  base  estimale.s  on  the 
gieatest  annual  TEDE  rio.se  expected 
within  the  first  1000  years  after 
decommissioning.  Estimates  must  be 
substantiated  using  actual 
measurements  to  the  maximum  extent 
practicr-il. 

(b)  When  determining  ALAR.A,  the 
licensee  shall  consider  all  significant 
risks  to  humans  and  the  environment 
resulting  from  Lhe  decommissioning 
prra.ess  (including  transportation  and 
disposal  of  radioactive  \Aasles  generated 
in  the  process)  and  from  residual - 
rodio.ictivity  remaining  at  the,  site 
following  termination  of  the  li((inse. 

('■)  During  rieionunissioi'.irig,  the 
licensee  sh.-.l!  take  rea«;on-o!-)le  s'eps  to 
remove  all  readily  removi.h!.^  residjini 
radio.")!  fiv'ty  from  the'<'*e. 

(d)  The  !:(.enspe  <:hall  demonstrafe  n 
re.isonable  expectation  that  residual 
radioactivity  from  the  .site  will  not  cause 
tlie  level  of  radioactivity  in  any 
groundwater  that  is  a  curren:  or 
poteriflal  soun;p  of  drinking  water  fo 
exf  eed  the  limits  spet  ified  in  40  CFR 
Part  141  ris  they  exist  on  jin.sert  eff»>cfive 
dale  of  this  regulation!. 

(e)  Lii  ensi^  notifioifion  to  the 
Clommi.ssion  cf  intent  to  de<ommissior» 
in  accordance  with  t,*;  .30.Sfi(h).  40.42(b). 
50.82(a),  70.3fi(b)  or  72.54  of  this 
chapter  shall  spe<.if>'  whether  the 
licensee  intends  to  de<.ommission  in 
a<x.ordanc>;  with  §20.1405.  Licensees 
proposing  to  decommission  in 
accordance  with  ??  20.1405  shall  submit 
a  plan  for  e.stablishing  and  suppwrting  a 
Site  Specific  Advisory  Board  (SSAB). 


(f)  Licensees  proposing  to 
decommission  in  arcordama^  with 
§20.1405,  shall  submit  a 
decommissioning  plan  fo  the 
Commission.  This  plan  shall  include  the 
rerommendations  of  the  SSAB  and  the 
li.(«nsee's  proposed  analysis  nn<l 
disposition  of  this  advice. 

§  20.1404    Radictogtca!  criteria  tor 
unrestricted  release. 

A  site  will  b"  lonsidered  .-m c.t^ptable 

for  unrestricted  use  if: 

(a)  The  residual  radioactivity  that  is 
distinguishable  from  background 
radi.ition  results  in  a  Ti:i3E  to  the 
average  member  of  the  critir.il  group 
lha»  does  not  exceed  15  mn™  (O.is 
niSv)  ppr  yer.r;  ard 

(b)The  residual  radioactivity  hos  b<>e!i 
r-duced  to  levels  that  are  as  low  as 
r(Msonably  nt;hievahlf  (ALARA). 

§  20.1405    Criteria  tor  license  termmatJon 
under  restricted  conditions. 

A  site  will  be  consid^reti  acceptable 
for  li.;ens€;  fermiriafion  under  restri<iefj 
t:onditions  if: 

(a)  The  licensi  e  ( .-,i;  demonslrnte  fh.nt 
furtlier  redu<:t!ons  in  re:,;diia) 
radioactivity  necessary  to  {;omply  with 
the  provisionsof  §  J0.1404  are  not 
technica!!y  achievable,  would  be 
prohibitively  expensive,  or  would  result 
in  net  public  orenvimnmenfT)  h.irm: 
and 

(b)  The  lice:. see  has  made  provisions 
for  institutional  ronfro!s  that  provid" 
reasonanie  assurance  that  the  TtDE 
from  residual  radioactivity 
di.stinguishable  from  Ixivkj^rouiid  to  the 
average  member  of  the  critical  group 
will  not  exceed  15  mrem  (0.1.5  mSv) 
TCDE  per  year.  Listifutional  (  ontrols 
must  be  enfo.'-(  eahle  by  o  responsible 
government  entity  or  in  a  (  ourt  of  I.iw 
in  response  to  suits  hv  affef:led  parties: 
and 

(c)  The  licen.see  has  i>rovid»-d 
sufficient  financial  assurance  to  enable 
an  independent  third  party  to  assume 
and  carry  out  rvsponsihilijies  for  any 
nt(.es.sr.ry  control  and  maintenance  of 
the  site.  Acf:eptable  finam.ial  as.summe 
m.erhanisms  nrv: 

(1)  Funrls  placard  into  an  a«.count 
stg.'-egate.d  from  the  licensee's os.sets  and 
outside  the  license^-'s  adminibtrative 
control  asdest.rilied  in  «?  3'.).35(r)(l)  of 
this  chapter; 

(2)  Surety  inethfjd.  insuram*.  jir  other 
guarantee  method  as  des«.Tibed  in 

!i  .10.3.5(0(2)01  this,  ha  pier:  or 

(3)  A  statement  of  intent  in  the  i.ise 
of  Federal.  State,  or  local  governnjent 
licensees,  as  describ»^l  in  !5:?n..15if)(4)  of 
this  f.hapter. 

(d)  Residual  radioaitivify  at  the  site 
has  iM'en  reduc  ed  so  that  if  the 
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institutional  controls  were  no  longer  in 
effect,  there  is  reasonable  assurance  that 
the  TEDE  from  residual  radioactivity 
distinguishable  from  background  to  the 
average  member  of  the  critical  group 
would  not  exceed  100  mrem  (1  mSv)  per 
year,  and  is  as  low  as  reasonably 
achievable.  Calculations  used  to  show 
compliance  with  this  provision  may  not 
assume  any  benefits  from  earthen  cover 
or  other  earthen  barriers  unless 
specifically  authorized  by  the 
Commission. 

§  20.1 406    Public  notification  and  public 
participation. 

(a)  Upon  the  receipt  of  a 
decommissioning  plan  from  the 
licensee,  or  a  proposal  by  the  licensee 
for  restricted  release  of  a  site  pursuant 
to  §  20.1405,  or  whenever  the 
Commission  deems  such  notice  to  be  in 
the  public  interest,  the  Commission 
shall: 

(1)  Notify  and  solicit  comments  from 
local  and  State  governments  in  the 
vicinity  of  the  site  and  any  Indian 
Nation  or  other  indigenous  people  that 
have  treaty  or  statutory  rights  that  could 
be  affected  by  the  decommissioning; 
and 

(2)  Publish  a  notice  in  the  Federal 
Register  and  in  a  forum,  such  as  local 
newspapers,  which  is  readily  accessible 
to  individuals  in  the  vicinity  of  the  site 
and  solicit  comments  from  affected 
parties. 

(b)  For  decommissioning  where  the 
licensee  does  not  propose  to  meet  the 
conditions  for  unrestricted  release 
pursuant  to  §  20.1404  of  this  part,  the 
licensee  shall  convene  a  Site  Specific 
Advisory  Board  (SSAB)  as  described  in 
§20.1407  for  the  purpose  of  obtaining 
advice  from  affected  parties  regarding 
the  proposed  decommissioning. 

§  20.1407    Site  Specific  Advisory  Board. 

(a)  The  SSAB  should  provide  advice 
to  the  licensee,  as  appropriate,  on: 

(1)  Whether  there  are  ways  to  reduce 
residual  radioactivity  to  a  level 
necessary  to  comply  with  the  provisions 
of  §  20.1404  which  are  technically 
achievable,  would  not  be  prohibitively 
ovnpn«I\'o  ,Tnd  would  not  result  in  net 
public  or  environmental  harm; 

(2)  Whet'ier  provisions  for 
institution.il  controls  proposed  by  the 
licensee; 

(i)  Will  provide  reasonabl^assurance 
that  the  TtDE  from  rusidjni 
radioactivity  distinguishable  iiom 
background  to  the  avoragi;  member  ot 
the  (.ritic.Tl  group  will  not  exceed  l.'j 
mreni  (0.15  inSv)  TEDE  [ut  \ear; 
(ii)  Will  he  entoicpahle;  and 
(iii)  Will  impose  undue  burdens  on 
the  lo<:al  comnuinity  or  other  aiiut.tcd 
parties. 


(3)  Whether  the  licensee  has  provided 
sufficient  financial  assurance  to  enable 
an  independent  third  party  to  assume 
and  carry  out  responsibilities  for  any 
necessary  control  and  maintenance  of 
the  site. 

(b)  Membership  of  the  SSAB  shall  to 
the  extent  that  representatives  are 
willing  to  participate; 

(1)  Reflect  the  full  range  of  interests 
in  the  affected  community  and  region, 
and  be  composed  of  individuals  who 
could  be  directly  affected  by  residual 
radioactivity  at  the  decommissioned 
site; 

(2)  Be  selected  from  individuals 
nominated  by  organizations  which 
represent  these  interests;  and 

(3)  Include  representatives  from  the 
licensee;  local  and  state  governments; 
persons  residing  in  the  vicinity  of  the 
site;  citizen,  environmental, 
environmental  justice,  and  other  public 
interest  groups;  and  Indian  Nation  or 
other  indigenous  people  that  have  treaty 
or  statutory  rights  that  could  be  affected. 

(c)  The  SSAB  shall  consist  of 
approximately  10  members  plus  an  ex 
officio  representative  selected  by  the 
Commission. 

(d)  The  licensee  shall  be  responsible 
for  establishing  the  SSAB  and  the 
developing  of  appropriate  SSAB 
operating  procedures  with  the  advice  of 
the  SSAB. 

(e)  The  licensee  shall  provide 
adequate  administrative  support  for 
SSAB  activities  and  shall  provide  the 
SSAB  access  to  studies  and  analyses 
that  are  readily  available  to  the  licensee 
and  are  pertinent  to  the  proposed 
decommissioning. 

(f)  Meetings  of  the  SSAB  are  open  to 
the  public.  The  licensee  shall  provide 
adequate  public  notice  of  the  location, 
time,  date,  and  agenda  for  the  meetings 
at  least  2  weeks  in  advance  of  each 
meeting.  All  records  generated  or 
reviewed  by  the  SSAB  become  part  of 
the  docket,  must  be  retained  by  the 
liceiusee  until  the  license  is  terminated, 
and  must  be  available  for  public 
inspection. 

§20.1408    Minimization  of  contamination. 

Applicants  for  licenses,  other  than 
renewals,  after  iinsert  effective  date  of 
rule!,  shall  describe  in  the  application 
how  facility  design  and  procedures  for 
opertition  will  minimize,  to  the  extent 
pra(;tical)!e,  contamination  of  the  facility 
and  the  er'''-or.niMnt.  f.-icilitate  eventual 
dtjconiniissioning.  and  ininiiii.  '.e.  to  the 
extent  practicable,  llie  generation  of 
radioactix  e  waste. 


PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC  i 

LICENSING  OF  BYPRODUCT 
MATERIAL  | 

5.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81,  82, 161. 182, 183, 186, 
68  Stat.  935.  948,  953,  954,  955,  as  amended, 
sec.  234,  83  Stat  444,  as  amended  (42  U.S.C. 
2111.  2112.  2201,  2232,  2233,  2236,  2282);       I 
sees.  201.  as  amended,  202,  206,  88  Stat. 
1242,  as  amended,  1244, 1246,  (42  U.S.C.         | 
5841,5842,5846). 

Section  30.7  also  issued  under  Pub.  L. 
95-601,  sec.  10,  92  Stat.  2951  as 
amended  by  Pub.  L.  102-486,  sec.  2902, 
106  Stat  3123,  (42  U.S.C.  5851).  Section 
30.34(b)  also  issued  under  sec.  184,  68 
Stat.  954.  as  amended  (42  U.S.C.  2234). 
Section  30.61  also  issued  under  sec. 
187,  68  Stat.  955  (42  U.S.C.  2237). 

6.  In  §  30.4,  "Definitions,"  the 
definition  of  decommission  is  revised  to 
read  as  follows: 

§30.4    Oermitions. 

***** 

Decommission  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits  (1)  release  of  the  property 
for  unrestricted  use  and  termination  of 
the  license,  or  (2)  release  of  the  property 
under  restricted  conditions  and 
termination  of  the  license. 
***** 

7.  In  §  30.35,  paragraph  (g)(3)(iv)  is 
revised  to  read  as  follows: 

§  30.35    Financial  assurance  and  record 
keeping  for  decommissioning. 

***** 
(g)  *  *  * 

(3)  *  *  • 

(iv)  All  areas  outside  of  restricted 
areas  that  contain  material  such  that,  if 
the  license  expired,  the  licensee  would 
be  required  to  either  decontaminate  the 
area  to. meet  the  criteria  for 
decommissioning  in  10  CFR  20,  subpart 
E.  or  applv  for  approval  for  disposal 
under  10  CFR  20.2002. 

***** 

8.  In  §  30.36,  paragraphs  (c)(  l)(v),(d), 
and  (0(3)  are  revised  to  read  as  follows: 

§  30.36    Expiration  and  termination  of 
licenses. 

***** 

(c)(1)  *  *  * 

(v)  Conduct  a  radiation  survey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  results  of  this  survey,  unless  the 
licensee  denionstrates  that  the  premises 
are  suitable  fur  release  in  accordance 
with  NRC  requirements  in  .some  other 
manner. 
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(d)  If  the  information  submitted  under 
paragraphs  (c)(l)(v)  or  (l)(3)  of  this 
section  does  not  adequately  demonstrate 
that  the  premises  are  suitable  for  release 
in  accordance  with  NRC  requirements, 
the  Commission  will  inform  the  licensee 
of  the  appropriate  further  actions 
required  for  termination  of  license. 
•         •         •         ♦         » 

(0*** 

(3)  (i)  A  radiation  survey  has  been 
performed  which  demonslrafas  that  the 
premises  are  suitable  for  release  in 
accordance  with  NRC  requirements;  or 

(ii)  Other  information  submitted  by 
the  licensee  is  sufficient  to  demonstrate 
that  the  premises  are  suitable  for  release 
in  accordance  with  NRC  requirements. 

PART  40-DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

9.  The  aiithority  cilalion  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sors.  ()2,  bli.  M.  b.'i.  HI.  H,1. 
182.  183.  18fi.  88  Slat,  \r.i2.  9:j;i.  'Ci.S.  948. 
•(■ia,  (»54.  9.55,  as  iimcndcd,  sncs.  11c(2).  HA. 
84,  Put).  L.  95-^i04.  92  .Still.  30.):}.  as 
iimendpd.  3039.  sm.,  234.  83  Stat.  444.  as 
amnndod  (42  l.'..S  C  2014(c)(2),  2092,  2093 
2094.  2095,  2111.  2113,  2114.  2201,  2232. 
2233,  2236.  2282):  sec .  274.  I'ub.  I,.  fl(i-373 
73  .Stat.  688  (42  U..S  C.  2021);  .se.s.  201.  as 
aniondcd,  202,  206.  88  Stat.  1242.  as 
anipndrij,  1244.  1246  (42  USC.  5841.  5H42. 
5846):  s(>i,.  275.  92  Stat.  3021.  as  amcmlcd  l)v 
I'ub.  L.  97-415,  96  Stat.  2()ti7  (42  I!  S<; 
2022). 

Section  40.7  al.so  issued  under  Pub.  L. 
05-601,  sec.  10.  02  Stat.  20.51  as 
amended  by  Pub.  L.  102-486,  sec,  2002 
106  Stat.  3123,  (42  U.S.C.  ^fi51).  Se.:lion 
40.31(g)  also  issued  under  sec.  122,  6H 
Stat.  939  (42  U.S.C.  21.52),  Section  40,46 
"also  issued  under  sec.  184,  68  Stat.  0.i4. 
as  amended  (42  U.S.C.  2234).  Section 
40.71  also  i.ssued  under  sec,  187,  68 
Stat,  9,55  (42  US.C.  2237), 

10,  In  4(40.4.  "Definitions,' the 
definition  df  diTi)mnii>.>.inn  is  revised  In 
read: 

§40.4    Definitlcns. 

♦  •         »         «         . 

Dri  <:in:i!ss:i>n  rue, ins  to  ri-;i)()\e  .i 
facility  or  site  safely  from  scrvuCind 
reciiK  e  resuiiiiil  radioin  ti\it\  to  a  lr\el 
th.nt  permits  (1)  releasi-  ol  llie  pr(!|.(  rty 
for  11  n rest ri(. ted  use  and  lerniin.iliiii)  n| 
the  liei'iise,  or  (2)  release  of  ih''  projuTtv 
under  restricted  (.onditinn^  .hkI 
I(T;iii!;;iti()n  ol  ih..  Ii(  ,.|,s,. 

*  •  •  *  » 

n.  hi  ^41)  :;r,.  ,i,,i;,};r:ij;h  (DCMlix  )  is 
re\  iseii  !()  ri'iii  :,s  ^^!llll\\^ 

§40.36     Financial  assurance  ancJ  record 
keeping  for  deco/nmissionmg 

•  »  •  .  . 


(3)  *  •  • 

(iv)  All  areas  outside  of  restricted 
areas  that  contain  material  such  that,  if 
the  license  expired,  the  licen.see  would 
be  required  to  either  decontaminate  the 
area  to  meet  the  criteria  for 
decommissioning  in  10  CFR  20,  subpart 
E,  or  apply  for  approval  for  disposal 
under  10  CFR  20.2002, 

*  »         •         «         • 

12.  In  §40.42,  paragraphs  (<:)(l)(v),(d), 
and  (0(3)  are  revised  to  read  as  follows: 

§  40.42    Expiration  and  termination  of 
licenses. 

*  *        «        «        » 
(c)(1)  •  *  * 

(v)  Conduct  a  radiation  survey  of  the 
premi.ses  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  H'sults  of  this  survey,  unless  the 
licensee  demonstrates  that  the  premises 
are  suitable  for  release  in  accordance 
with  NRC  requirements  in  some  other 
manner.  The  licensee  shall,  as 
appropriate — 

*  *         »         «         . 

(d)  It  the  information  submitted  under 
paragraphs  ((.)(l)(v)  or  (c)(3)  ol  this 
section  does  not  adequately  demonstrate 
that  the  pretnises  are  suitable  for  release 
in  accordance  with  NRC  requirements, 
the  Commission  will  inform  the  licen,see 
of  the  appropriate  hirther  actions 
required  for  termination  of  license, 
»         »         »  •         . 

(0  *  •  • 

(3)  (i)  A  radiation  survey  has  Iwen 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  in 
at  (  ordnnce  with  NRC  n-quiremenls:  or 

(ii)  Other  information  submitted  by 
the  lid'nsee  is  sufficient  to  denmusfrale 
that  the  premises  are  suitable  lor  release 
in  n(  (  ordant  e  with  .NRC  requirements 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

13.  The  authority  citation  fcr  I'.irl  ."-() 
( <iii!i:Uies  to  read  as  foliov  s: 

.Xul'jurity:  Sirs    102    lUt    i!i-.    I0"i    !(i1. 
l":i    IH).  IHl,.  189.  I.H  St.il    '1.11,.  <Ki7,  •■t3). 
'<M.  953,  954,  9.55,  956.  a>  ,im«ridi  (!   s.-. 
i--^.  83  .Stat.  1244,,isa:)i'Midcd  (42  1'  S(. 
21,(2.  2n3.  2134,  2135   2201.  22.12,  2233, 
22,36,  2239,  22821.  ,■-.  ,  ^   :oi    .,.s  anirmied, 
202,  I'Oti.  KH  Sl.it    1242   ie  niu.ii.i.-d     1244 
IJ  ii>  (■;.  I    S  C.  5841,  5H42.  .5«4(,) 

Si'i  tii)ii  .",(1.7  IS  also  issiir.l  uiidir  I'i.li 
l,H:5-<.0)    set.    lil   92  St.it    2<».^.  1  ,is 
amended  l)\  Put)   j.    ll)2-4(-,(.  sf(    :.'iu2. 
lOf.  .St;il.  3i2:i,  (42  U..S.(;.  .5851)   S.-iliois 
•'HI.  Ill  ,iiso  issued  under  sets.  Kil,  185. 
I'H  .Sl.it.  9:U..  955,  as  amended  (42  U.S  ( 
2I'U.  2235):  s..<  .  102.  Pill,   1,  "M-l'Hl   h- 
Stat.  853  (42  U  SC.  43321.  .S.'t  ticns 
:J).\:>.  50  V4l,!,i;   .,-,,j  -,(,  ii)3;,isn  i-v,,,  ,) 


under  .sec.  108,  68  Stat.  939.  as  amended 
(42  U.S.C.  2138).  Sections  50.23.  50.35. 
50.55,  and  50.56  also  issued  under  sec 
185,  68  Stat.  955  (42  U.S.C  2235). 
Sections  50.33a,  50.55a  and  Appendix  Q 
also  issued  under  sec.  102,  Pub.  L.  91- 
190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50,34  and  50.54  also  issued 
under  sec,  204,  88  Stat.  1245  (42  U.S.C. 
5844).  Sections  50.58,  50.91,  and  50.92 
also  issued  under  Pub.  L,  97-415  96 
Stat.  2073  (42  US.C.  2239).  Se.:tion 
50.78  also  issued  under  sec.  122  68 
Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-50-81  also  issued  under  sec.,  184. 
68  Stat.  954,  as  amended  (42  U.S.C. 
2234).  Appendix  F  also  issued  under 
sec.  187,  68  Stat.  955  (42  U.S.C.  2237) 

14.  In  S  50.2,  -Dennitions,"  the 
definition  of  dermnmission  is  revised  to 
read: 

§50.2    Definitions. 

*-«♦», 

DiTnnimissinn  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits  (1)  release  of  the  propertv 
for  unre.stri(,ted  use  and  termination  ol 
the  license,  or  (2)  release  of  the  property 
under  restricted  conditions  and 
termination  of  the  license 

•  •         .         .         « 

15.  In  §50,82,  paragraph  (n(2)is 
n-vised  to  read  as  follows: 

§  50.82    Application  for  termination  of 
license, 

•  »         •         «         » 

(0*  *  * 

(2)  The  trrrminal  radiation  survev  and 
associated  documentation  demonstrates 
that  the  lai  i!it\  and  site  are  suitable  lor 
n'lease  in  act.ordam  e  with  NRC 
requirements. 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

](>.  Tile  aulhoril,  ( itation  lor  P.irl  .•] 
1  onliiiiiirs  to  re.id  .-is  lolluw.-. 

.^iiliiorily   .S.'(     Itil,  68  Stat   948.  „- 
.riirn,!' ",*  M2  I    SC  2201)  v,>i  .s  201,  ,is 
.tiliendrd,  202,  88  Sl.il    1242  as  ami-iidfil 
1244  (;2  I    S.C  5841.  5842) 

Subpart  A  .ilsn  issued  iinihr  N.ition.il 
l-.iuironincutal  Polii  v  At.l  ol  l'*h9.  set.s,. 
102.  )04    105.  83  St.-it,  853-854.  .'.v 

.imendi'.i  (42  IvS.C:.  4332.  43  14.  A  -.A'.} 
.iiul  I'uli,  I..  'l.5-r>l)4,  Title  il.  !)2  St. it. 
31133-304  l.;u.dse(..  1M3.  Pub.  L  UH- 
".75.  im  Sl,!t.  2835  (42  U.S.C.  2243) 
Sii  tu,';s  51  20.  51.30,  51  60.  51  (.1. 
5  1  80  ,.rii|  51  ^»7  .ilso  issut'ti  under  ^-c-  s 
1*5    in    Poll    !     "."-425   ')(>  .Slat    2. 
224  1     ..-.!  -.fi    \AH   r,i(i   I     1(||k2(I.-    .:  . 
,'M,it     I  1  iil-22:<  (-^^   i     ^  (      Jlll">.   101.   , 


10168).  Section  51.22  also  issued  under 
sec  274,  73  Stat.  688,  as  amended  by  92 
Stat.  3036-3038  (42  U.S.C.  2021)  and 
under  Nuclear  Waste  Policy  Act  of  1982. 
sec.  121, 96  Stat.  2228  (42  U.S.C. 
10141),  Sections  51.43,  51.67.  and 
51.109  also  issued  under  Nuclear  Waste 
Policy  Act  of  1982,  sec.  114T0.  96  Stat. 
2216,  as  amended  (42  U.S.C.  10134(0). 

17.  In  §51.22,  paragraph  (c)(19)  is 
added  to  read  as  follows: 

§51.22    Critsrioo  for  categorical  exclusion ; 

identification  of  licensing  and  regulatory 

actions  ellgft)lc  for  cate^cal  exclusion  or 

otherwise  not  requiring  environmental 

review. 

•        •        •        •        * 

(c)  *  •  •  - 

(19)  Decommissioning  of  sites  where 
licensed  operations  have  been  limited  to 
the  use  of: 

(i)  Small  quantities  of  short-lived 
radioactive  materials,  or 

(ii)  Radioactive  materials  in  sealed 
sources,  provided  there  is  no  evidence 
of  leakage  of  radioactive  material  from 
these  sealed  sources. 


PART  TO-DOMESTIC  LICENSING  OF 
SPEaAL  NUCLEAR  MATERIAL 

18.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53. 161. 182. 183, 68 
Stat.  929,  930.  948,  953.  954.  as  amended, 
sec.  234.  83  Stat.  444,  as  amended  (42  U.S.C. 
2071.  2073,  2201,  2232,  2233,  2282);  sees. 
201,  as  amended,  202.  204,  206,  88  Stat. 
1242.  as  amended,  1244, 1245,  1246  {42 
U.S.C.  5841,  5842,  5845.  5846). 

Sections  70.1(c)  and  70.20a(b)  also 
issued  under  sees.  135. 141.  Pub.  L.  97- 
425.  96  Stat.  2232,  2241  (42  U.S.C. 
10155. 10161).  Section  70.7  also  issued 
under  Pub.  L.  95-601.  sec.  10.  92  Stat. 
2951  as  amended  by  Pub.  L.  102-486 
sec.  2902, 106  Stat.  3123  (42  U.S.C. 
5851).  Section  70.21(g)  also  issued 
under  sec.  122.  68  Stat.  939  (42  U.S.C. 
2152).  Section  70.31  also  issued  under 
sec.  57d.  Pub.  L.  93-377,  88  Stat.  47.5 
(42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  sec.  184,  68 
Stat.  954.  as  amended  (42  U.S.C.  2234). 
Se<:tion  70.61  also  issued  under  sees. 
1R6,  187.  68  Stat.  955  (42  U.S.C  2236. 
2237).  Section  70.62  also  issued  under 
sec.  108,  68  Stat.  939,  as  amended  (42 
U.S.C.  2138). 

19.  In  §70.4,  "Defmitions,"  the 
definition  of  decommission  is  revised  to 
read  as  follows: 

$70.4    DeHnittons. 

•        •        •        •        • 

Decommission  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 


that  permits  (1)  release  of  the  property 
for  unrestricted  use  and  termination  of 
the  license,  or  (2)  release  of  the  property 
under  nestricted  conditions  and 
termination  of  the  license. 

*  •        •        *        • 

20.  In  §70.25.  paragraph  (g)(3)(iv)  is 
revised  to  read  as  follows: 

§  70.25    Financial  assurance  and  record 
keeping  for  decommissioning. 

*  •        •        «        • 

(8)*   *   * 

(3)*   *   * 

(iv)  All  areas  outside  of  restricted 
areas  that  contain  material  such  that,  if 
the  license  expired,  the  licensee  would 
be  required  to  either  decontaminate  the 
area  to  meet  the  criteria  for 
decommissioning  in  10  CFR  20.  subpart 
E.  or  apply  for  approval  for  disposal 
under  10  CFR  20.2002. 

21.  In  §  70.38,  paragraphs  (c)(l)(v).(d). 
and  (f)(3)  are  revised  to  read  as  follows: 

§  70.38    Expiration  and  temiination  of 
licenses. 

*  *         *         »         * 

(c)(1)  '  •   ' 

(v)  Conduct  a  radiation  survey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  results  of  this  survey,  unless  the 
licensee  demonstrates  that  the  premises 
are  suitable  for  release  in  accordance 
with  N8C  requirements  in  some  other 
manner. 

*  •        •        «        « 

(d)  If  the  information  submitted  under 
paragraphs  (c)(l)(v)  or  (c)(3)  of  this 
section  does  not  adequately  demonstrate 
that  the  premises  are  suitable  for  release 
in  accordance  with  NRC  requirements, 
the  Commission  will  inform  the  licen.see 
of  the  appropriate  further  actions 
required  for  termination  of  license. 

*  *        •        »        * 

(H*  *  * 

(3)  (i)  A  radiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  in 
accordatice  with  NRC  requirements:  or 

(ii)  Othe.-^  i:.t'jrmation  submitted  by 
tlie  licensee  is  sufficient  to  demonstrate 
t!;at  the  premises  are  suitable  for  release 
in  accordance  with  NRC  requirements. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

22.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69, 
81.  161, 182,  183, 184, 186, 187. 189.  68  Stat. 
929.  930.  932.  933,  934,  935.  948,  953,  954. 
955,  as  amended,  sec.  234. 83  Stat.  444,  as 


amended  (42  U.S.C.  2071,  2073.  2077.  2092, 
2093.  2095.  2099,  2111.  2201.  2232.  22.33. 
2234,  2236,  2237.  2238,  2282);  sea  274.  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended,  202,  206. 
88  Stat.  1242.  as  amended.  1244. 1246  (42 
use.  5841.  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  2902. 106  Stat.  3123  (42  U.S.Q 
5851);  sec.  102  Pub.  L  91-190. 83  Stat.  853 
(42  U.S.C.  4332).  Sees.  131, 132. 133. 135, 
137, 141,  Pub.  L.  97-425.  96  Stat.  2229.  2230, 
2232,  2241,  sec.  148.  Pub.  L.  100-203,  mi 
Stat.  1330-235  (42  U.S.Q  10151, 10152, 
10153, 10155, 10157, 10161, 10168). 

Section  72.44(g)  also  issued  under 
sees.  142(b)  and  148(c).  (d),  Pub.  L.  100- 
203,  101  Stat.  1330-232.  1330-236  (42 
U.S.C.  10162(b).  10168(c),  (d)).  Section 
72.46  also  issued  under  sec.  189,  68 
Stat.  955  (42  U.S.C.  2239);  sec.  134.  Pub. 
L.  97-425,  96  Stat.  2230  (42  U.S.C. 
10154).  Section  72.96(d)  also  issued 
under  sec.  145(g).  Pub.  L.  100-203. 101 
Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart )  also  issued  under  sees.  2(2), 
2(15).  2(19).  117(a),  141(h).  Pub.  L.  97- 
425.  96  Stat.  2202.  2203.  2204,  2222, 
2244.  (42  U.S.C.  10101.  10137(a), 
10161(h)).  Subparts  K  and  L  are  also 
issued  under  sec.  133.  98  Stat.  2230  (42 
U.S.C.  10153)  and  Sec.  218(a)  96  Stat.    - 
2252  (42  U.S.C.  10198). 

23.  In  §  72.3.  "Definitions,"  the 
definition  of  decommission  is  revised  to 
read  as  follows: 

§72.3    Definitions. 


Decommission  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits  (1)  release  of  the  property 
for  unrestricted  use  and  termination  of 
the  license,  or  (2)  release  of  the  property 
under  restricted  conditions  and 
termination  of  the  license. 


24.  In  §  72.54.  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§  72.54    Application  tor  termination  of 
license. 


(e)  *   *   * 

(2)  The  terminal  radiation  survey  and 
associated  documentation  demonstrates 
that  the  ISFSl  or  MRS  and  site  are 
suitable  for  release  in  accordance  with 
NRC  requirements. 

Dated  at  Rocicville,  Mar>land,  this  15th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
(PR  Doc.  94-20427  Filed  8-19-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  part  310 
[Docket  No.  77N-0094] 
RIN  090S-AA06 

Drug  Products  for  the  Treatment  and/ 
or  Prevention  of  Nocturnal  Leg  Muscle 
Cramps  for  Over^The-Counter  Human 
Use 

AGENCY:  Food  and  Drug  Administration 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  any  over-the- 
counter  (OTC)  drug  product  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  is  not 
generally  recognized  as  safe  and 
effective  and  is  misbranded.  FDA  is 
issuing  this  final  rule  after  considering 
public  comments  on  the  agency's 
proposed  regulation,  which  was  issued 
in  the  form  of  a  tentative  final 
monograph,  and  all  new  data  and 
information  on  drug  products  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  that  have 
come  to  the  agency's  attention.  This 
final  rule  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

EFFECTIVE  DATE:  February  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  1,  1982  (47 
FR  43562),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  reopen  the  rulemaking  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  to  consider 
the  OTC  use  of  quinine  for  the  treatment 
of  nocturnal  leg  muscle  cramps,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products 
(Miscellaneous  Internal  Panel),  which 
was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  December  30, 
1982.  Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  bv  January 
31. 1983. 


In  accordance  with  §  330.10(a)(10), 
the  data  and  information  considered  by 
the  Panel  were  put  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857.  after  deletion  of  a 
small  amount  of  trade  secret 
information. 

The  agency's  proposed  regulation,  in 
the  forrri  of  a  tentative  final  monograph, 
for  OTC  drug  products  for  the  treatment 
and/or  prevention  of  nocturnal  leg 
muscle  cramps  was  published  in  the 
Federal  Register  of  November  8, 1985 
(50  FR  46588).  Interested  persons  were 
invited  to  file  by  January  7, 1986, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs 
regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  March  10. 1986.  New 
data  could  have  been  submitted  until 
November  10. 1986,  and  comments  on 
the  new  data  could  have  been  submitted 
until  January  8, 1987.  Final  agency 
action  occurs  with  the  publication  of 
this  final  rule  on  OTC  drug  products  for 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps. 

In  the  preamble  to  the  agency's 
proposed  rule  on  OTC  drug  products  for 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  (50  FR 
46588),  the  agency  stated  that  no  active 
ingredient  in  drug  products  used  OTC 
for  the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  had  been 
found  to  be  generally  recognized  as  safe 
and  effective  and  not  misbranded,  but 
that  Category  I  labeling  was  being 
proposed  in  that  document  in  the  event 
that  data  were  submitted  that  resulted  in 
the  upgrading  of  any  ingredients  to 
monograph  --Matus  in  the  final  rule.  In 
this  final  nif'.  no  ingredient  in  OTC 
drug  products  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps  has  been  determined  to  be 
generally  recognized  as  safe  and 
effective.  Therefore,  proposed  part  343 
(21  CFR  343),  subpart  E  for  OTC  drug 
products  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps  is  not  being  issued  as  a  final 
regulation. 

This  final  rule  declares  OTC  drug 
products  containing  active  ingredients 
for  the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  to  be  new 
drugs  under  section  201(p)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p)),  for  which  an 
application  or  abbreviated  application 
(hereinafter  called  application) 
approved  under  section  505  of  the  act 
(21  II  S.C  355)  and  21  CFR  part  314  is 


required  for  marketing.  In  the  absence  of 
an  approved  application,  products 
containing  drugs  for  this  use  also  would 
be  misbranded  under  section  502  of  the 
act  (21  U.S.C.  352).  In  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  21  CFR  10.30  in  lieu  of 
an  application. 

This  final  rule  amends  21  CFR  part 
310  to  include  drug  products  containing 
active  ingredients  for  the  treatment  and/ 
or  prevention  of  nocturnal  leg  muscle 
cramps  by  adding  new  §  310.546  (21 
CFR  310.546)  to  subpart  E.  The 
inclusion  of  OTC  drug  products  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  in  part  310 
is  consistent  with  FDA's  established 
policy  for  regulations  in  which  there  are 
no  monograph  conditions.  (See,  e.g., 
§§310.510,  310.519,  310.525.  310.52&, 
310.532,  310.533,  and  310.534.)  If,  in 
the  future,  any  ingredient  is  determined 
to  be  generally  recognized  as  safe  and 
effective  for  use  in  an  OTC  drug  product 
for  the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps,  the  agency 
will  promulgate  an  appropriate 
regulation  at  that  time. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA 
does  not  use  the  terms  "Category  I" 
(generally  recognized  as  safe  £ind 
effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  i?  inquired) 
at  the  final  monograph  stage.  In  place  of 
Category  I,  the  term  "monograph 
conditions"  is  used;  in  place  of 
Categories  II  or  III,  the  term 
"nonmonograph  conditions"  is  used. 

In  the  proposed  rule  for  OTC  drug 
products  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps  (50  FR  46588),  the  agency 
advised  that  it  would  provide  a  period 
of  12  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Register  for  relabeling  and 
reformulation  of  drug  products  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  to  be  in 
compliance  with  the  monograph. 
Although  several  manufacturers 
submitted  data  and  information  in 
response  to  the  proposed  rule,  the  data 
and  information  were  not  sufficient  to 
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support  monograph  conditions,  and  no 
monograph  is  being  estabUshed  at  this 
time.  Tberef(»e,  drug  prodiicts  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  that  are 
subject  to  this  rule  are  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded  (nonmonograph 
conditions).  The  agency  also  stated  that 
if  a  safety  problem  is  identified  for  a 
particular  nonmonograph  condition,  a 
shorter  deadline  may  be  set  for  removal 
of  that  condition  firom  OTC  drug 
products.  As  stated  below,  a  safety 
problem  has  been  identified  for  OTC 
drug  products  containing  quinine 
sulfate  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps.  Therefore,  the  agency  has 
determined  that  initial  introduction  or 
initial  delivery  fw  introduction  into 
interstate  commerce  of  quinine  sulfate 
for  the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  must  cease 
effective  February  22, 1995.  Alter  that 
date,  no  OTC  drug  products  that  are 
subject  to  this  final  rule  may  be  initially 
introduced  or  Initially  delivered  for 
introduction  into  interstate  commerce 
unless  they  are  the  subject  of  an 
approved  application.  The  agency  is 
unaware  of  any  quinine  sulfate  drug 
product  for  this  indication  that  is  the 
subject  of  an  approved  application.  Any 
such  drug  product  in  interstate 
commerce  after  the  effective  date  of  this 
final  rule  that  is  not  in  compliance  with 
the  regulation  is  subject  to  regulatory 
action. 

In  response  to  the  proposed  rule  on 
OTC  drug  products  for  the  treatment 
and/or  prevention  of  noctiimal  leg 
muscle  cramps,  three  drug 
manufacturers  and  a  nutrition 
information  service  submitted 
comments.  One  comment  included  a 
request  for  an  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs. 
After  the  administrative  record 
closed,  a  citizen  petition  was  submitted 
on  December  1, 1988.  In  response  to  this 
petition,  nine  additional  comments 
were  submitted.  The  Commissioner 
found  that  the  petition  and  subsequent 
comments  raised  safety  and 
effectiveness  issues  that  warranted 
consideration  before  the  final  rule 
issued.  Accordingly,  under 
§  330.10(a)(7)(v).  the  Commissioner 
determined  that  good  cause  was  shewn 
to  warrant  consideration  of  the  petition 
and  the  additional  comments  before  the 
final  rule  issued.  Copies  of  the 
comments  received  and  the  petition  are 
on  public  display  in  the  Dockets 
Management  Branch  (address  above). 
Additional  information  that  has  come  to 
the  agency's  attention  since  publication 
of  the  proposed  rule  is  also  on  public 


display  in  the  Dockets  Management 
Branch. 

I.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments 

1 .  One  comment  disagreed  with  the 
agency's  determination  that  adequate 
clinical  data  did  not  exist  to  support  the 
Category  I  status  of  quinine  for  both 
safety  and  effectiveness  for  OTC  use  in 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  (50  FR 
46588  at  46590).  The  comment 
expressed  the  belief  that  sufficient 
evidence  aheady  exists  for  this  use  of 
quinine.  In  support  of  its  position,  the 
comment  referred  to  information  it  had 
submitted  on  December  27, 1982,  in 
response  to  the  advance  notice  of 
proposed  rulemaking  for  this  class  of 
drug  products. 

The  agency  discussed  this 
information  in  the  tentative  final 
monograph  (50  FR  46588  at  46589)  and 
concluded  that  it  did  not  provide 
sufficient  evidence  to  establish  that 
quinine  is  generally  recognized  as  safe 
and  effective  for  OTC  use  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps.  The 
agency  identified  the  issues  to  be 
addressed  in  studies  before  quinine 
could  be  reclassified  from  Category  HI  to 
Category  I  (50  FR  46590  and  46591).  The 
comment  did  not  provide  any  new 
information  to  address  these  issues. 
New  data  and  information  submitted  by 
other  interested  persons  are  discussed 
in  section  I.B.,  conunents  4  through  9  of 
this  document. 

B.  Comments  on  the  Safety  of  Nocturnal 
Leg  Muscle  Cramp  Ingndienta 

2.  Two  comments  contended  that 
FDA  accepted  the  safe  OTC  use  of 
quinine  sulfate  for  noctumai  leg  cramps 
when  it  published,  and  did  not  dissent 
from,  the  Miscellaneous  Internal  Panel's 
conclusions  and  recommendations  that 

quinine  appears  to  be  reasonably 

safe  over  prolonged  periods  of  time  in 
generally  recommended  doses  of  200  to 
325  mg  daily"  (47  FR  43562  at  43564). 

Contrary  to  the  conunents'  contention, 
the  record  makes  it  clear  that  neithw  the 
agency  nor  the  advisory  panels  accepted 
the  safety  of  OTC  use  of  quinine  for 
noctumai  leg  muscle  cramps.  The  July 
8,  1977  report  of  the  Advisory  Review 
Panel  on  OTC  Internal  Analgesic  and 
Antirheumatic  Drug  Products  (42  FR 
35346  at  35434)  summarized  the  safety 
of  quinine  and  stated  "Although 
quinine  has  demonstrated  analgesic, 
antipyretic  and  muscle  relaxant  actions. 
its  numerous  toxic  effects  give  it  an 
unfavorable  benefit  to  risk  ratio  for  these 


purposes."  The  Panel  concluded  that 
"Until  omtrolled  studies  show  that  a 
dose  of  not  more  than  325  rog  daily  is 
safe  and  useful  for  relief  of  noctumai  leg 
cramps  the  drug  should  not  be  available 
for  OTC  use  for  treatment  of  noctumai 
leg  cramps."  While  the  Miscellaneous 
Internal  Panel's  report  stated  that 
quinine  "•  •  •  appears  to  be  reasonably 

safe (47  FR  43564),  the  Panel  did 

not  conclude  that  quinine  was  safe  in 
doses  used  fw  the  tiestment  of 
noctumai  leg  musde  cramps.  The 
Panel's  recommendation  that  quinine 
should  be  placed  In  Category  IH  for  use 
in  the  treatmoit  of  noctumai  ]eg  muscle 
cramps  cited  the  need  for  more 
information  about  both  safety  and 
efficacy  in  its  concluding  statement  (47 
FR  43564). 

In  the  tentative  final  monograph  for 
OTC  drug  products  for  the  reatment 
and/or  prevention  of  noctumai  leg 
muscle  cramps,  the  agency  concurred 
with:  (1)  The  Miscellaneous  Internal 
Panel's  classification  of  quinine  sulfate 
as  Cat^ory  III,  and  (2)  the  Internal 
Analgesic  Panel's  conclusion  that  the 
drug  should  not  be  generally  recognized 
as  safe  and  effective  (Category  D)  for  this 
use  until  its  safiaty  and  efficacy  are 
demonstrated  in  controlled  clinical 
trials  (50  FR  46588  at  46592).  It  is  clear, 
therefore,  that  neither  the  agency  nor  its 
advisory  panels  have  determined  that 
quinine  may  be  safely  used  for  this 
indication. 

3.  Three  comments  stated  that  quinine 
has  been  safely  used  by  millions  of 
consumers  for  a  variety  of  conditions, 
including  leg  cratmps,  for  more  than  50 
years,  and  that  this  long  history  of  usage 
demonstrates  the  safety  of  quinine. 

General  reference  to  the  history  of  use 
of  quinine  caiuiot  be  accepted  as 
evidence  of  its  safety.  Historically,  there 
has  been  no  clear  location  for  the 
organized  collection  and  analysis  of 
adverse  drog  experience  reports  on  OTC 
dmg  products.  Adverse  events 
associated  with  OTC  drag  products  are 
still  vastly  underrepcHted  for  a  number 
of  reasons.  First,  for  most  OTC  drugs 
there  is  no  requirement  that 
manufacturers  and  distributors  report 
adverse  events  to  the  FDA,  even  those 
that  are  serious  or  life  threatening. 
Second,  physicians,  who  are  the 
principal  reporters  to  the  United  States 
spontaneous  repwting  system,  may  not 
become  aware  of  reactions  to  OTC 
dmgs.  Patients  often  do  not  mention 
OTC  drugs  in  giving  medication 
histories.  If  they  do,  it  is  often  not  dear 
to  physicians  to  which  manufacturer  the 
adverse  event  should  be  reported. 
4.  Two  comments  in  support  of 
keepin}<  quinine  availabfe  OTC 
discussed  the  adverse  event  reports  on 
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file  for  quinine  in  FDA's  spontaneous 
reporting  system.  Lavy  (Ref.  1)  stated 
that  there  were  52  reports  suggestive  of 
hypersensitivity  reactions,  including  8 
deaths,  among  the  reports  on  file  from 
1969  to  1988.  Lavy  concentrated  on 
reports  of  thrombocytopenia  (a  decrease 
in  the  number  of  blood  platelets)  and 
stated  that  bleeding  secondary  to 
thrombocytopenia  may  have  been 
related  to  four  of  the  eight  deaths 
reported  in  this  20-year  period.  The 
comment  stated  that  only  one  case 
provided  sufficient  information  to  fulfill 
all  diagnostic  criteria  for  drug-induced 
immunologic  thrombocytopenia 
(consistent  clinical  history,  exclusion  of 
other  causes,  positive  in  vitro  test  and, 
theoretically,  the  demonstration  of 
recurrent  thrombocytopenia  after 
rechallenge).  Lavy  pointed  out  that 
adverse  event  reports  should  reflect  a 
significant  prevalence  of  severe  quinine- 
associated  purpura  (if  occurring) 
because  this  reaction  is  readily 
identifiable  by  the  patient,  physician, 
and  hospital.  Using  industry  quinine 
sales  figures  and  data  from  the  FDA 
spontaneous  reporting  system.  Lavy 
concluded  that  the  number  of  reported 
quinine-related  hypersensitivity 
reactions  is  quite  low,  even  if  greatly 
underreported. 

Aster  (Ref.  2)  reviewed  adverse  drug 
reactions  reported  to  FDA  from  1969 
through  De^mber  1989  and  estimated 
that  approximately  1,000  reactions  in 
313  individuals  were  reported  for 
quinine.  Aster's  estimate  was  not 
limited  to  hypersensitivity  reactions, 
but  included  all  reported  reactions 
(including  multiple  reactions  per 
individual).  Aster  did  not  report  the 
specific  search  criteria  used  to  obtain 
the  adverse  drug  reaction  reports  other 
than  to  state  that  the  "FDA  materials 
provide  a  cumulative  listing  of  all 
adverse  drug  reactions  (ADR)  reported 
in  connection  with  quinine  since  1969." 
After  eliminating  reactions  considered 
highly  unlikely  to  bear  a  cause-and- 
effect  relationship  to  quinine,  Aster 
identified  254  reactions  that  he 
considered  "significant."  There  were  83 
hematologic  reactions  and  46  additional 
reactions  possibly  associated  with 
hypersensitivity.  Of  63  possible  cases  of 
thrombocytopenia,  36  included 
information  verifying  low  platelet 
levels.  Aster  identified  50  fatalities  (15 
from  hematologic  complications,  3  from 
hypersensitivity,  and  32  from  other 
causes).  Overall,  Aster  classified  51 
percent  of  the  adverse  reactions  as 
Idiosyncratic  and  eight  percent  as  the 
result  of  overdose.  The  remaining  41 
percent  were  of  indeterminate  etiology 
and  consisted  of  liver  and  kidney 


dysfunction,  neurologic  disorders,  and 
various  hemorrhagic  manifestations.  Of 
the  reports  in  which  inadequate 
information  was  provided  for  full 
evaluation.  Aster  noted  the  possibility 
that  some  of  the  six  cerebrovascular 
accidents  reported  may  have  been 
associated  with  thrombocytopenia 
induced  by  quinine.  Aster  concluded 
that:  (l)  No  information  is  available  that 
would  enable  the  identification  of 
people  at  risk  to  sensitivity  reactions  to 
quinine;  (2)  the  rarity  of  sensitivity 
reactions  and  the  rapidity  with  which 
they  occur  make  early  detection  of  such 
reactions  impossible  and,  (3)  the 
dramatic  symptomatology  of  such 
reactions,  when  they  occur,  leads 
people  to  seek  prompt  medical 
attention.  Aster  concluded,  therefore, 
that  serious  adverse  reactions  would 
neither  be  prevented  nor  reduced  in 
incidence  by  restricting  quinine 
availability  to  prescription  status. 

The  agency  has  reviewed  the 
comments  and  the  reports  of  adverse 
reactions  to  quinine  products  (listed  in 
the  agency's  spontaneous  reporting 
system  under  quinine,  quinine  sulfate, 
and  three  brand  name  products  used  for 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps).  From 
1969  through  Jime  1992,  FDA  received 
157  adverse  reaction  reports  in  which 
quinine  was  listed  as  a  suspect  drug. 
There  were  84  serious  reactions:  23 
deaths,  5  cases  in  which  the  person  was 
disabled,  and  56  hospitalizations  not 
involving  death  or  disablement.  Of  the 
157  adverse  reaction  reports,  52 
(approximately  33  percent)  did  not 
contain  dosage  and/or  product  name 
information,  or  reported  daily  dosages 
in  excess  of  those  tjrpically 
recommended  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps.  The  remaining  105  reports 
listed  the  names  of  quinine  products 
labeled  for  use  in  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps  and/or  daily  dosages 
recommended  by  these  products,  and 
included  60  serious  reactions  involving 
16  deaths.  4  cases  of  disablement,  and 
40  hospitalizations  not  involving  death 
or  disablement.  More  importantly.  56  of 
the  105  reports  (approximately  53 
percent)  have  been  received  since  1988. 
and  there  is  an  alarming  trend  of 
increasing  niunbers  of  reports  per  year 
since  1986  as  the  market  for  OTC  drug 
products  containing  quinine  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  has 
expanded  during  that  period. 
Approximately  70  percent  (42  of  60j  of 
all  reports  of  serious  reactions.  44 
percent  (7  of  16)  of  all  reported  deaths. 


and  78  percent  (31  of  40)  of  all  reported 
hospitalizations  on  file  since  1969  were 
reported  in  the  4  1/2-year  period 
between  January  1988  and  July  1992. 
There  were  20  cases  (19  percent  of 
reports  on  file)  reported  in  1991  alone:  ' 
3  were  disabling,  11  required 
hospitalization,  and  1  resulted  in  death. 

Nocturnal  leg  muscle  cramps  are  a 
common  condition  in  the  elderly  (Ref. 
3).  Presumably,  with  an  increasing 
average  age  in  the  American  population, 
the  market  for  OTC  drug  products 
containing  quinine  for  the  treatment 
and/or  prevention  of  nocturnal  leg 
muscle  cramps  also  increased  during 
this  period.  "The  number  of  adverse 
reaction  reports  for  people  60  years  of 
age  or  older,  involving  quinine  products 
and/or  quinine  dosages  used  in  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps,  has 
increased  by  a  factor  of  five  (from  2  to 
10)  during  the  period  between  January 
1988  and  December  1991. 

The  agency  conducted  a  detailed 
review  of  110  reports  on  file  fitjm  1969 
through  1990;  69  (approximately  63 
percent)  of  these  reports  involved 
hypersensitivity  reactions  ranging  from 
rash  and  fever  to  angioneurotic  edema, 
thrombocytopenia,  or  generalized 
anaphylaxis.  Of  these  69  reports,  57 
(approximately  83  percent)  involved 
quinine  products  and/or  quinine 
dosages  used  in  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps.  An  attempt  was  made  to 
identify  only  those  reports  in  which  the 
relationship  between  quinine  and  the 
reported  event  was  strong  and 
reasonably  unrelated  to  other  factors. 
Factors  considered  included  the 
temporal  relationship  between  quinine 
administration  and  the  event,  absence  of 
concomitant  medications  (or  abatement 
of  the  adverse  event  after  quinine  was 
discontinued),  absence  of  confounding 
medical  conditions,  a  positive  test  for 
quinine  mediated  antibodies,  or  history 
of  a  similar  reaction  associated  with 
previous  quinine  exposure.  Using  these 
factors,  of  the  110  reports  26  were 
identified  in  which  it  can  be  reasonably 
concluded  that  quinine  was  the 
causative  agent.  These  included  6 
moderately  severe  to  severe  skin 
reactions,  2  of  which  were  erythema 
multiforme-like  reactions:  13 
hematologic  events,  with  2  resulting  in 
death;  2  cases  of  hepatitis  or  elevated 
liver  enzymes;  2  renal  reactions,  pne 
leading  to  renal  failure  requiring 
dialysis,  the  other  leading  to  death;  2 
cases  of  a  hypersensitivity  syndrome 
with  symptoms  that  included  chills, 
nausea,  vomiting,  and  diarrhea;  and  1 
report  of  anaphylaxis  complicated  by 
seizures  and  hypoxia  following  a  single 
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dose  of  quinine.  None  of  these  cases 
reported  an  overdose  of  the  drug,  and  21 
of  the  26  reports  (approxiraately  81 
percent)  involved  quinine  products  and/ 
or  quinine  dosages  used  in  the  treatment 
nnd/or  prevention  of  no«:tumal  leg 
muscle  cramps. 

Even  using  strict  criteria  to  idtmtify 
(^nscs  in  which  a  causal  relationship  of 
quinine  to  adverse  event  is  likely.  FDA 
finds  that  quinine  is  associated  with 
serious  adverse  events.  There  is  no 
compelhng  reason  to  restrict  evaluation 
of  the  safety  of  quinine  to  reported  cases 
of  thrombocytopenia,  as  Lavy  did.  The 
other  adverse  effects  are  also  serious 
and  must  be  considered  in  weighing  the 
benefits  and  risks  of  products 
containing  quinine.  The  agency  cgn;es 
with  Aster  that  there  is  currently  no  way 
in  advance  to  identify  people  at  risk  of 
hypersensitivity  reactions  and, 
therefore,  no  effective  way  to  v.arn 
against  use  by  such  individuals  (see 
section  LB.,  comment  10).  It  does  not 
agree,  however,  that  physician 
monitoring  might  not  minimize  serious 
reactions.  Thrombocytopenia,  for 
ex.imple,  can  lead  to  bruising  and  other 
evidence  of  cutaneous  bleeding.  A 
physician  could  warn  p.itients  to  report 
such  signs  and  stop  the  drug,  perht.ps 
p.-eventing  a  significant  homorrhngic 
event. 
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5.  Several  comments  contended  that 
the  tnie  incidence  of  quinine-induced 
throni;  f  v'openia  is  many  timrs 
smaile,-^  tha.n  that  suggested  by  estimates 
ba,sed  on  events  reported  from  exposure 
to  quinine-containing  drug  products 
alcme.  The  comments  contended  that 
such  estimates  fail  to  account  for  the 
much  larger  exposure  to  quinine 
through  beverages.  Lav7  estimated 
exposure  to  quinine  in  beverages  to  be 
about  10  times  greater  than  exposure  to 
quinine  in  drug  products  (Ref.  1).  Ah 
agency  search  of  the  medical  literature 
identified  only  10  cases  of 
hypersensitivity  reactions  attributed  to 
quinine  in  beverages  (Refs.  2  through  9). 
One  of  these  reactions  occurred 
following  ingestion  of  a  dnig  pro«hii1 


containing  quinine  by  a  person 
prestimed  to  have  been  previously 
sensitized  by  exposure  to  beverages 
(Ref.  5).  None  of  these  events  was  fatal. 

The  agency  finds  that  the  available 
information  supports  the  safe  use  of 
quinine  in  beverages  such  as  tonic  wafer 
and  hitter  lemon.  Given  the  level  of 
consumption  of  quinine  beverages,  there 
is  a  scarcity  of  reported  hypersensitivity 
reactions,  even  assuming  that  reactions 
to  food  products  are  vastly 
undnrreported. 

Di^spite  these  saftly  data  from 
beverage  use.  the  agency  does  not 
consider  pooling  total  consumption  and 
adverse  reaction  data  on  quinine  from 
food  and  drug  products  to  be  a 
legitimate  basis  to  judge  the  safety  of 
drug  products  containing  quinine.  First, 
there  are  differences  in  the  quinine 
exposure  levels  because  quinine  is 
present  in  much  greater  amounts  in 
drug  products.  Second,  there  is  a  great 
disparity  in  tlie  incidence  of  reports  of 
hypersensitivity  reactions  to  beverage 
and  drug  produt.-ts. 

The  agency  considers  the  appropriate 
basis  on  which  to  estimate  the  incidence 
of  hypersensitivity  to  quinine- 
containing  drug  products  in  leg  cramp 
sufferers  is  to  evaluate  reports  of 
reactions  in  the  people  who  take  such 
products  at  the  dose,  frequency,  and  for 
the  duration  ref;cmrnended  in  product 
labeling.  Adjusting  the  reported 
incidence  of  reactions  to  drug  products 
by  pooling  data  on  beverages 
erroneously  e.xaggerate*:  the  risk  of 
rc-icfion  to  quinine  in  beveraj^es.  vastly 
undurestiiTifites  the  risk  of  reaction  to 
quinine-containing  dnig  producls,  arid 
contradicts  the  raw  d.-!ta  on  these 
products.  Both  the  number  and  the 
severity  of  reported  hypersensitivity 
reactions  to  drug  products  cont;iining 
quinine  raise  .safety  concerns  about 
these  products  (see  section  IB.. 
cnmi'.U'nt  4). 

The  agency  considers  the  virtu.il 
ab<,enc^  of  reports  of  reactio.is  to 
beverages  containing  small  rr:. cunts  of 
quinine  (i.e..  not  more  than  83  parts  per 
million)  as  support  for  the  safety  of  such 
use.  Thus,  the  use  of  quinine  salts  in 
food  in  accord  with  conditions 
described  in  21  Q  R  172.575  is  nut 
affected  by  this  final  rule  on  drug 
products  for  the  treatment  and/or 
prevention  of  nocturnal  leg  mus;:le 
cramps. 
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6.  Four  comments  submitted  five 
reports  (Refs.  1  through  5)  of  controlled 
clinical  studies  of  quinine  alone  or  in 
(  oinhination  with  vitamin  E.  The  agenc:y 
has  reviewed  these  studies  for  evidence 
pertaining  to  the  safety  of  quinine  used 
to  treat  and/or  prevent  nocturnal  h>g 
muscle  cramps. 

The  first  study  (Rof  1)  was  a  Iti-xve.  k. 
crossover  study  of  69  subjects 
n-ndomized  to  either  260  milligrams 
(mg)  quinine  sulfate  or  pl3<;ebo.  Subjei;ts 
-.vcre  26  to  77  jears  of  cge.  with  a  mean 
cfiiy  of  51.  Five  adverse  reactions  to 
quinine  (a  7  percent  incidenoO  were 
ropo.rted.  One  subject  was  unable  to 
tolerate  tfie  quinine  because  tinnitus 
(ringing  in  the  ears)  in  both  ears 
cccurrf  d  while  taking  the  study  dm;?. 
Two  additional  subjerls  experienced 
tinnitus  while  taking  quinine,  hut 
continued  the  medication  and 
cumpleted  the  study  (aUbough  the 
protocol  called  for  discontinuation  of 
the  study  drug  if  ringing  in  the  e-.rs 
occurred),  f^jie  additional  subject 
experienaxl  disorientation  and  anoth-r 
reported  dizziness  while  taking  quinine 
No  adverse  events  to  plrjcebo  wen; 
n'ported. 

The  second  study  (Ref.  2)  wr.s  a  10- 
week,  double-blind,  randomized, 
crossover  study  of  62  subjects  rec.eiving 
daily  doses  of  either  32.5  mg  quinine 
sulfate  or  placebo.  Subjects  were  21  to 
76  years  of  age,  with  a  mean  age  of  47. 
Three  subjects  on  quinine  and  three 
subjects  on  placebo  reported  adverse 
events.  The  quinine  reactions  included 
tinnitus  (which  quickly  resolved  when 
the  drug  was  discontinued),  blurred 
vision,  and  headadie,  which  occurred 
on  .3  days  durirjg  dnig  administration. 
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One  of  the  subjects  dropped  out  of  the 
study  because  of  dizziness  and 
drowsiness.  Another  subject 
discontinued  quinine  for  the  last  two 
days  of  the  treatment  period  because  of 
tinnitus.  In  the  placebo  group,  one 
subject  reported  chest  pains  and 
heartburn;  another  subject  experienced 
fever  and  nausea;  and  one  subject 
reported  constipation  and  dropped  out 
of  the  study.  An  additional  eight 
subjects  dropped  out  of  the  study  for 
reasons  described  in  the  report  as  not 
related  to  the  drug  products,  but  no 
details  were  provided. 

The  third  study  (Ref.  3)  was  a  5-week 
randomized,  crossover  study  involving 
205  subjects  randomly  assigned  to 
quinine  sulfate  260  mg/day,  vitamin  E 
1,600  international  units  (I.U.)/day,  a 
combination  of  quinine  and  vitamin  E 
in  the  above  doses,  or  placebo.  Subjects 
were  18  to  80  years  of  age,  with  a  mean 
age  of  44.  Twenty-seven  adverse 
reactions  were  reported:  9  (4.4  percent) 
in  subjects  receiving  the  combination  of 
quinine  and  vitamin  E,  8  (3.9  percent) 
in  subjects  on  quinine  alone,  6  (2.9 
percent)  in  subjects  on  vitamin  E  alone, 
and  4  (2  percent)  in  subjects  receiving 
placebo.  There  was  an  almost  twofold 
difference  in  overall  adverse 
experiences  when  subjects  were  taking 
either  of  the  test  drugs  containing 
quinine.  Adverse  events  in  subjects 
receiving  quinine  alone  included 
stomach  cramps,  headache,  nausea, 
diarrhea,  swollen  hands,  and  slight 
muscle  twitching.  Adverse  events  in 
subjects  receiving  the  quinine  and 
vitamin  E  combination  included  upset 
stomach,  headache,  diarrhea,  tiredness, 
constipation,  and  pain  in  the  legs. 
Adverse  effects  in  subjects  receiving 
vitamin  E  included  abdominal  cramps, 
vomiting,  loose  bowels,  headache,  and 
intensiHed  menstrual  cramps.  Adverse 
events  in  the  placebo  group  included 
nausea,  stomach  cramps,  and  tingly 
fingers.  Gastrointestinal  disturbances 
were  reported  by  twice  as  many  subjects 
when  they  were  taking  quinine  alone  or 
in  combination  than  when  assigned  to 
vitamin  E  alone  or  placebo.  Most  of  the 
adverse  experiences  in  this  study, 
irrespective  of  treatment  group,  were 
described  by  investigators  as  not  related 
or  probably  not  related  to  the  study 
medication.  Reported  events,  however, 
were  consistent  with  those  classically 
associated  with  quinine  toxicity,  which 
includes  gastrointestinal  symptoms 
(nausea,  vomiting,  abdominal  pain,  and 
diarrhea),  vasodilation,  sweating, 
headache,  tinnitus,  vertigo,  and  visual 
disturbances  (Ref.  6). 

The  fourth  study  (Ref.  4)  was  a  5- 
week,  crossover  study  involving  24 
subjects  51  to  64  years  of  age  (with  a 


mean  age  of  57).  All  subjects  received 
placebo  in  weeks  1,  3,  and  5;  half  of  the 
subjects  were  assigned  to  quinine 
sulfate  (260  mg  per  (/)  day)  and  half  to 
the  combination  of  quinine  sulfate  and 
vitamin  E  during  week  2.  In  week  4, 
those  subjects  on  the  combination  in 
week  2  were  assigned  to  quinine  alone 
and  vice  versa.  Nausea  was  reported  by 
3  subjects  (12.5  percent)  who  received 
quinine  sulfate  during  week  2.  No 
details  of  the  reported  reactions  were 
provided.  No  other  adverse  events  were 
reported. 

The  fifth  and  largest  study  was  a 
multicenter.  block-randomized,  parallel 
design  involving  559  subjects  18  to  84 
years  of  age  (Ref.  5).  A  1-week,  single- 
blind,  placebo  phase  was  followed  by  a 
2-week,  double-blind,  randomized, 
treatment  phase.  Subjects  who  had  at 
least  one  leg  cramp  per  night  for  a 
minimum  of  3  nights  during  the  single- 
blind  placebo  week  and  met  other 
selection  criteria  were  randomized  to 
one  of  four  double-blind  treatment 
groups:  Quinine  sulfate  259.2  mg 
(subject  ages  ranged  from  19  to  79  years 
with  a  mean  age  of  46),  vitamin  E,  1,600 
I.U.  (subject  ages  ranged  from  18  to  76 
years  with  a  mean  age  of  42),  a 
combination  of  quinine  and  vitamin  E 
in  the  above  doses  (subject  ages  ranged 
from  18  to  83  years  with  a  mean  age  of 
46),  and  placebo  (subject  ages  ranged 
from  21  to  84  years  with  a  mean  age  of 
45).  Besides  meeting  the  criteria  for 
frequency  of  nocturnal  leg  cramps, 
subjects  admitted  to  the  study  were 
generally  in  good  health,  were 
predominantly  female,  and  had  a  mean 
age  of  less  than  50  years.  The  study 
report  stated  that  no  unexpected  or 
idiosyncratic  adverse  events  were  seen 
"•  *  *  among  patients  taking  an 
effective  course  of  therapy  *  *  *  nor  was 
there  a  higher  than  usual  incidence  of 
recognized  adverse  drug  reactions 
associated  with  ingestion  of  quinine." 

One  subject  randomized  to  the 
combination  product  was  reported  to 
have  experienced  a  reaction  consisting 
of  fever,  headache,  nausea,  vomiting, 
and  diffuse  muscle  pain  after  5  days. 
The  episode  was  sufficiently  severe  to 
warrant  medical  intervention  in  which 
the  test  drug  (quinine/vitamin  E)  was 
stopped  and  the  subject  was  treated 
with  analgesic/ antipyretic  therapy  and  a 
prescription  antiemetic.  Symptoms 
subsided  over  3  days.  When  the  study 
medication  was  resumed,  the  subject 
again  experienced  nausea,  vomiting, 
abdominal  pain,  severe  headache, 
diffuse  myalgia  with  severe  pain  in  the 
legs,  tnd  fever.  The  subject  required 
hospitalization.  Therefore,  the  study 
drug  was  stopped.  When  the  subject  was 
discharged  5  days  later,  the  physician 


advised  her  to  consider  herself  sensitive 
to  quinine.  Given  the  temporal 
relationship  between  the  onset  of    .       . 
symptoms  and  administration  of  the 
study  drug  as  well  as  the  positive 
rechallenge,  this  case  appears  to  be  a 
well-documented  hypersensitivity 
reaction. 

In  addition,  another  subject  on 
quinine  experienced  itching,  nausea, 
and  vomiting  and  discontinued  the 
drug.  Two  other  subjects  experienced 
moderately  severe  wheezing  on  the  8th 
and  12th  days  of  quinine  treatment,  but 
neither  subject  discontinued  the 
medication. 

The  overall  incidence  of  adverse 
events  reported  in  the  fifth  study  (Ref. 
5)  was  high  and  approximately  equal  in 
ail  groups  (quinine  sulfate,  43.3  percent; 
vitamin  E,  37.2  percent;  the 
combination  of  quinine  sulfate  and 
vitamin  E,  39.3  percent;  and  placebo, 
41.3  percent).  Headache  accounted  for 
the  greatest  number  of  reported  events 
in  each  group  (quinine  sulfate,  19.1 
percent;  vitamin  E,  16.8  percent; 
combination  of  quinine  sulfate  and 
vitamin  E,  19.1  percent;  and  placebo,  21 
percent),  but  did  not  appear  to  be 
treatment  related.  Differences  in  the 
side-  effect  profile  of  the  treatments 
emerge  when  only  events  with  an 
incidence  of  1  percent  or  more  are 
considered,  and  both  headache  and 
events  considered  by  the  investigators 
as  not  related  to  the  study  drug  are 
excluded.  This  analysis  shows  an 
adverse  event  rate  of  12.8  percent  with 
quinine  sulfate  (nausea,  vomiting, 
diarrhea,  dizziness,  tinnitus,  pruritus, 
and  lulicaria);  3.6  percent  with  vitamin 
E  (nausea  and  myalgia);  and  12  percent 
with  the  combination  product  (nausea, 
vomiting,  diarrhea,  tinnitus,  and  fever). 
None  of  the  events  reported  by  subjects 
on  placebo,  which  the  investigators 
considered  potentially  related  to  the 
study  drug,  had  an  incidence  of  1 
percent  or  more.  Similarly,  events 
reported  to  be  severe  or  moderately 
severe  (excluding  headache  and  events 
with  an  incidence  less  than  1  percent) 
were  more  frequent  in  subjects  taking 
quinine  sulfate  (6.4  percent)  or  the 
combination  product  (7.1  percent)  than 
vitamin  E  alone  (3.6  percent)  or  placebo 
(2.2  percent). 

The  potential  for  symptoms  of 
quinine  toxicity  from  the  low  doses 
generally  recommended  for  the  OTC 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  has  been 
confirmed  in  several  other  studies  (Refs. 
7,  8,  and  9).  A  recent  study  of  the 
relationship  between  plasma  quinine 
levels  and  hearing  impairment  (Ref.  7) 
found  that  quinine,  even  at  low  doses, 
produced  auditory  changes.  In  this 
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study,  single  oral  doses  of  quinine  of  5 
milligrams/kilogram  (mg/kg),  10  mg/kg, 
and  15  mg/kg  were  administered  to  six 
healthy  females  24  to  39  years  of  age. 
The  study  did  not  specify  subject 
weights.  If  subject  weights  of  50  to  60 
kg  were  assumed,  these  doses  would 
correspond  to  single  quinine  doses  of 
250  to  300  mg,  500  to  600  mg,  and  750 
to  900  mg.  respectively.  Even  at  the 
lowest  dose  (which  is  equivalent  to  the 
dose  used  in  OTC  drug  products  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps),  a  drug 
effect  on  hearing  impairment  was 
detected  in  half  of  the  subjects.  When 
plasma  concentrations  exceeded  15 
micromoles/liter  (mmol/L),  subjective 
hearing  loss  or  tinnitus  was  observed  in 
all  subjects.  No  symptoms  were 
detectable  at  levels  below  5  mmol/L. 
The  shift  in  hearing  threshold  was  equal 
over  the  frequency  range  studied.  The 
effect  over  time  was  consistent  with  the 
level  of  the  dose  given.  The 
investigators  concluded  that  a 
consistent  effect-concentration 
relationship  for  hearing  impairment 
caused  by  quinine  can  be  defined  by 
audiometry. 

Zajtchuk  (Ref.  8)  compared  the  effect 
on  vestibular  and  auditory  function  of  0, 
52.5  mg,  and  105  mg  quinine 
administered  in  the  form  of  commercial 
tonic  water  (containing  52.5  mg  of 
quinine  per  822  milliliter  (mL)  bottle)  in 
17  active  duty  military  personnel.  The 
study  was  initiated  following  findings  of 
low  levels  of  quinine  in  post-mortem 
tissues  from  military  pilot  fatalities. 
Tonic  water  was  administered  over  a  3- 
hour  period  daily  for  14  days.  While 
control  subjects  and  subjects  given  the 
low  dose  had  normal  function 
throughout  the  test,  three  of  the  four 
subjects  given  105  mg/day  developed 
transient  vestibular  abnormalities 
(manifested  by  rapid,  involuntary, 
rhythmic  movements  of  the  eyeball 
associated  with  certain  positions  of  the 
head  or  body)  on  positional  testing. 

Worden,  shephard,  and  Frape  (Ref  9) 
condiL'ttd  two  similar  studies.  In  one 
study,  f.  men  and  14  women  (18  to  39 
years  of  age)  were  given  100  mg  quinine 
hydrochloride  daily  in  the  form  of  tonic 
water  for  14  days.  In  the  second  studv. 
4  men  and  6  women  (18  to  53  years  of 
age)  were  divided  into  2  groups.  One 
group  received  120  mg  in  a  fortified 
tonic  water,  while  the  other  drank  a 
carbonated  drink  without  quinine.  No 
audiometric  changes  were  found  in  any 
of  the  subjects  in  either  study.  However. 
12  subjects  (60  percent)  in  the  first 
study  complained  of  visual 
di.sfurbances,  14  (70  percent)  reported 
dizziness,  and  14  (70  percent) 
experienced  headache. 


The  potential  for  adverse  effects  from 
quinine  may  be  greater  in  the  elderly.  A 
survey  at  one  hospital  (Ref.  10)  of  201 
inpatients  70  years  of  age  or  older  found 
that  23  (11  percent)  were  taking  quinine 
for  cramps.  Sixty  percent  were  taking 
300  mg  nightly;  40  percent  were  taking 
twice  that  amount  (600  mg  nightly). 
Approximately  one-third  of  these 
subjects  had  been  taking  the  drug 
continuously  and  chronically  for  2  years 
or  more.  The  authors  noted  that  the 
mean  elimination  half-life  of  quinine  in 
elderly  patients  has  been  reported  to  be 
19  hours  compared  with  8.5  hours  in 
younger  adults.  The  authors  also  stated 
that  "Chronic  therapy  is  likely  to  result 
in  accumulation  of  quinine,  putting 
elderly  patients  at  greater  risk  of  adverse 
effects.  Possible  adverse  effects  include 
symptoms  of  cinchonism  (tinnitus, 
headache,  nausea,  rash,  visual 
disturbance  and  temporary  blindness), 
allergic  reactions,  and 
thrombocytopenia  and  haemol>1ic 
anaemia." 

Wanwimolruk  et  al.  (Ref.  11)  found 
the  elimination  half-life  of  quinine  to  be 
18.4  t  5.7  hours  in  8  healthy  elderly 
subjects  65  to  78  years  old  compared 
with  10.5  *  1.6  hours  in  12  subjects  20 
to  35  years  old.  Furthermore,  a 
significantly  greater  amount  of  quinine 
was  excreted  unchanged  in  the  elderly 
subjects,  suggesting  that  quinine 
metabolism  is  reduced  in  elderly 
people.  Overall,  there  was  a  26-percent 
reduction  in  clearance  of  quinine  in  the 
older  group.  The  authors  concluded  that 
accumulation  of  quinine  may  occur  in 
elderly  people,  thus  placing  them  at  a 
greater  risk  of  adverse  events. 

These  studies  indicate  that  serious 
safety  concerns  exist  with  regard  to  the 
OTC  availability  of  quinine  sulfate  for 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps.  Subjects 
in  all  studies  submitted  were  generally 
in  good  health,  with  a  mean  age  of  44 
to  57  years  in  the  various  groups. 
However,  the  adverse  reactions  reported 
in  these  studies  suggest  that  quinine 
doses  of  260  to  325  mg/dn-  in  healthy, 
middle-aged  adults  can  produce 
symptoms  of  quinine  toxicity,  including 
auditory,  visual,  and  gastrointestinal 
effects.  Some  studies  (Refs,  7.  8,  and  Q) 
suggest  that  the  vestibular,  auditory, 
visual,  and  vascular  effects  of  quinine 
can  occur  in  healthy  young  adults  at 
doses  in  and  below  the  range  commonly 
eniplo\ed  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps.  Altered  pharmacokinetics  with 
age  al:.o  result  in  a  longer  half-life  of 
quinine  in  older  people.  This  longer 
half-lift.'  increases  the  frequency  and 
severity  of  adverse  effects  in  the  elderly 
(Ref  11).  a  group  in  which  leg  cramps 


are  a  common  condition  (Refs.  12  and 
13).  Therefore,  the  agency  concludes 
that  quinine  is  not  safe  for  OTC  use  in 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps. 
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7.  One  commeaf  (Re£  1)  requested  a 
ban  on  the  OTC  marketing  of  any 
quinine  sulfete  products  used  in  the 
treatment  of  nocturnal  recumbency  leg 
cramps.  The  comment  based  this 
request,  in  part,  on  adverse  reactions 
reported  to  the  FDA.  iacluding  eight 
deaths  it  described  as  closely  Knked  to 
quinine  products  The  comment 
contended  thai  serious  and  fatal  adverse 
reactions  to  quinine  sul£rte  purchased 
OTC  for  thi»  use  continue  to  be 
repojted.  The  comment  mentioned  that 
these  reactions  can  occur  in  several 
ways:  (1)  bi  persons  hypersensitive  to 
quinine.  [2)  from  the  iimate  toxicity  of 
quinine,  or  (3)  as  a  result  of  interactions 
with  other  drugs,  including  digoxin. 
anticoagulants,  and  antiarrhythmics. 
The  comment  concluded  that  the  risks 
associated  with  quinine  used  for  leg 
cramps  are  unacceptable  in  light  of  its 
lack  of  efficacy  fat  this  use. 

The  agency  agrees  that  quinine  has 
the  potential  to  eticit  serious 
hypersensitivity  reactions  at  doses 
employed  in  OTC  drug  products  used 
for  the  treatment  and/cw  prevention  of 
nocturnal  leg  muscle  cramps.  The 
agiBncy's  spontaneous  adverse  reaction 
reporting  systnm  includes  reasonably 
unconfoiunided  reports  of 
thrombocytopenia,  hemolytic  anemia, 
leukopenia,  granulocytopenia, 
anaphylaxis,  hypersensitivity  syndrome, 
severe  skin  reactions  (including 
urticaria,  angjoedema.  and  erythema 
multiforme),  liver  abnormalities,  renal 
failure,  and  death  (see  section  I.B., 
comment  4).  Reports  in  the  literature 
have  identified  quinine  sulfate  (in  doses 
typically  recommended  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps)  as  the 
causative  agent  in  cases  of 
photosensitive  dermatitis  (Refs.  2,  3, 
and  4).  psychosis  iRef.  5).  disseminated 
intravascular  coagulation  (Ref.  6),  and 
hemolytic  uremic  sjnndrome  (Ref.  7). 

The  agency  agrees  that  quinine  may 
interact  with  several  other  drugs  (Refs. 
8,  9,  and  10),  including  those  mentioned 
by  the  comment.  This  information  could 
be  included  in  the  labeling  of  OTC 
quinine  drug  products.  However,  the 
agency  does  not  need  to  make  a  decision 
on  such  drug  interaction  precautions 
because  no  ingredients  for  treating  and/ 
or  preventing  nocturnal  leg  muscle 
cramps  are  currently  generally 
recognized  as  safe  and  effective  for 
inclusion  in  an  OTC  drug  monograph. 

Cinchonism  is  a  cluster  of  symptoms 
of  varying  severity  that  includes: 
Tinnitus,  dizziness,  disorientation, 
nausea,  visiial  dboiges.  auditory 
deHcits,  aad  (at  ht^har  doses)  cardiac 


arrhythmias.  Cinchonism  is  dose 
related.  Tbe  clinical  studies  discussed 
in  sectien  LB.,  comment  6  demonstrate 
that  adverse  evraits  typical  of  quinine 
toxicity  (in  some  cases,  sufficiently 
severe  to  lead  to  discontinuation  of  the 
drug)  occur  in  some  people  at  doses 
generally  recommended  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps.  These 
studies  indicate  that  some  people  who 
self-medicate  with  quinine  to  treat  and/ 
or  prevent  nocturnal  leg  muscle  cramps 
at  doses  recommended  in  product 
labeling  will  experience  these  quinine- 
related  adverse  events.  In  addition, 
people  taking  quinine  remain  at  risk  of 
developing  hypersensitivity  to  the  drug 
and  experiencing  a  serious,  life 
threetaning,  or  fetal  reaction  as  a 
consequence.  Even  if  quinine  were 
effective  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps,  this  risk  would  require  that  a 
prescribing  physician  participate  in  the 
decision  to  use  the  drug,  by  assuring  the 
diagnoeis,  considering  alternative 
treatmeiTt  options,  evaluating 
concurrent  medical  problems  and 
medications,  and  monitoring  patient 
safety  throughout  treatment. 
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8.  Saveral  comments  downplayed  the 
potential  for  bjrpersensitivity  reactions 
to  quinine,  particularly  quinine- 
induced  immnnologic 


thrombocytofienia,  arguing  thai  the 
continued  OTC  marketing  (tf  quinine  for 
the  treatment  and/or  preventkiB  of 
nocturnal  teg  muscle  cramps  ^uJd  not 
be  stopped  because  of  this  potential 
consequence  oi  its  use.  One  comment  - 
(Ref.  1)  submined  an  expert  review  of 
drug-induced  immum^ogic 
thrombocytopenia  CWTTP),  which  stated 
that  DIITP  has  been  reported  with  over 
100  drugs.  Gtrfd  salts,  h(^)arin,  and  the 
cinchona  alkaloids  are  the  irugs  most 
commonly  associated  with  this 
condition.  According  to  the  expert ' 
review  supplied  l^Ae  ctfflnment,  there 
is  no  known  information  about  the  dose 
of  quinine  required  to  induce  EMTTP 
sensitivity.  DIITP  occurs  more 
frequently  in  people  over  50  years  old, 
possibly  becmise  of  their  ^«eter 
exposure  to  drugs.  It  typically  is 
characterized  by  a  warm  sensation, 
followed  by  a  chill.  Bleeding  episodes, 
manifested  by  petechiae  (pinpoint  red 
spots,  caused  by  intradennal  or 
submucosal  hemorrhage),  purpura 
(purplish  or  brownish  red  discolorations 
visible  through  the  skin,  caused  by 
hemorrhage  into  the  tissues), 
hemorrhagic  lesions  of  the  oral  mucosa, 
and  occasionally  hemOTrhage  of  the 
gastrointestinal  and  urinary  tracts  may 
occur  6  to  12  hours  after  drug  exposure 
in  individuals  who  develop  severe 
thrombocytopenia.  Intracerebral 
hemorrhage  and  lethal  intrapulmonary 
hemorrhage  have  been  reported. 
Primary  treatment  is  to  discontinue  the 
offending  drug;  bleeding  usually 
subsides  in  3  to  4  days.  Other 
interventions  (includii^  glucocorticoid 
therapy  and  platelet  transfusions)  have 
not  been  shown  to  be  beneficial. 

Another  comment  argued  that  many 
drugs  and  additives  to  foods  have  the 
projjensity  to  induce  a  variety  of 
adverse  reactions  (Ref  2).  The  comment 
stated  that  the  prevalence  of 
hypersensitivity  to  tartrazine  (FD&C 
Yellow  No.  5),  a  widely  used  dye,  has 
been  estimated  to  be  about  1  in  10,000 
in  the  general  population.  The  comment 
pointed  out  that  when  tartrazint:  is  used 
in  OTC  drug  products,  a  labeling 
statement  is  required  to  inform 
consumers  that  the  product  contains 
tartrazine  and  that  it  may  cause  allergic- 
type  reactions.  The  comment  stated  that 
this  was  "a  clear  precedent  for  the  OTC 
drug  use  of  products  that  have  potential 
for  rare  hypersensitivity."  The  comment 
also  described  aspirin  sensitivity  as 
widespread  and  emphasized  that  a  brief 
warning  statement  in  labeting  regarding 
use  by  people  with  asthma  or  aspirin 
sensitivity  is  deemed  adequate  to  ensure 
safe  OTC  use. 

The  agency  finds  that  the  information 
in  the  first  comment  indicates  that 
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quinine  is' one  of  the  drugs  most 
frequently  associated  with  DIITP.  While 
other  drugs  (e.g.,  gold  salts  and  heparin) 
cause  DIITP,  quinine  is  the  only  drug 
highly  associated  with  DIITP  that  is 
available  OTC. 

In  March  1985,  the  Department  of 
Health  and  Human  Services  established 
an  Ad  Hoc  Advisory  Committee  on 
Hypersensitivity  to  Food  Constituents 
(the  Committee)  to  evaluate  data 
relevant  to  allergic-type  reactions  in 
humans  that  were  associated  with  food 
constituents.  The  Committee  concluded 
that  tartrazine  may  cause  mild  cases  of 
urticaria  (hives)  in  a  small  subset  of  the 
population  (usually  not  requiring 
medical  intervention).  The  Committee 
found  no  evidence  that  the  color 
additive  constitutes  a  hazard  to  the 
general  public  when  used  in  food  at  its 
current  levels.  Prior  to  the  Committee's 
findings,  the  agency  had  decided  that 
labeling  provides  an  adequate  safeguard 
for  those  sensitive  to  tartrazine.  (See  the 
Federal  Register  of  February  4, 1977  (42 
FR  6835)  and  June  26, 1979  (44  FR 
37212).)  The  agency  requires  the  label  of 
OTC  and  prescription  drug  products 
containing  tartrazine  intended  for  oral, 
nasal,  rectal,  or  vaginal  use  to 
specifically  declare  the  presence  of 
tartrazine  by  listing  the  color  additive 
using  the  names  "FD&C  Yellow  No.  5" 
and  "tartrazine."  (See  21  CFR 
74.1705(c)(2).)  In  addition  to  this  label 
statement,  prescription  drug  products 
for  these  uses  must  also  include  in  their 
labeling  the  warning  statement  "This 
product  contains  FD&C  Yellow  No.  5 
(tartrazine)  which  may  cause  allergic- 
type  reactions  (including  bronchial 
asthma)  in  certain  susceptible  persons. 
Although  the  overall  incidence  of  FD&C 
Yellow  No.  5  (tartrazine)  sensitivity  in 
the  general  population  is  low,  it  is 
frequently  seen  in  patients  who  also 
have  aspirin  hypersensitivity. " 

There  are  a  number  of  differences 
between  hypersensitivity  reactions  to 
tartrazine  and  aspirin  and 
hypersensitivity  reactions  to  quinine.  In 
a  review  of  allergic  reactions  to  drug 
additives  (Ref.  3),  Simon  stated  that 
reactions  to  tartrazine  "if  they  occur  at 
all,  are  indeed  quite  rare  for  the 
asthmatic  population,  even  for  the 
aspirin-sensitive  subpopulation."  Simon 
further  reported  that  no  positive 
responses  were  found  after  125  double- 
blind,  placebo-controlled  tartrazine 
challenges  (with  at  least  25  mg)  in  an 
aspirin-sensitive  asthmatic  population. 
Simon  also  reviewed  adverse  reactions 
to  food  additives  (Ref.  4)  and  stated  that, 
although  tartrazine  is  the  food  additive 
most  frequently  associated  with 
hypersensitivity  reactions,  "tartrazine 
has  been  confirmed  to  be  at  best  only 


occasionally  associated  with  flares  of 
urticaria  or  asthma."  Reports  of  these 
relatively  mild  tartrazine  reactions, 
however,  are  in  contrast  to  the  serious 
reports  for  quinine,  which  involve  life 
threatening  and  fatal  hypersensitivity 
reactions. 

Virchow  et  al.  (Ref  5)  evaluated 
sensitivity  to  tartrazine  in  156 
Europeans  with  confirmed  aspirin- 
induced  asthma.  Oral  challenges  were 
performed  with  increasing  doses.  All 
positive  challenges  were  repeated  under 
double-blind  conditions.  Only  four 
subjects  had  positive  reactions;  none 
were  serious.  The  incidence  of 
tartrazine  cross  sensitivity  to  aspirin  in 
this  European  population  was  2.6 
percent.  In  a  similar  study.  Morales  ef 
al.  (Ref.  6)  conducted  141  challenge 
tests  on  47  subjects  with  asthma 
associated  with  intolerance  to 
analgesics,  using  tartrazine  doses  of  5, 
25,  50,  100,  and  200  mg  and  a  placebo. 
Only  five  tests  were  positive  in  four  of 
the  subjects;  repeat  tests  were  negative 
in  three  of  the  four  subjects.  The  authors 
stated  that  clinical  instabifity  in  these 
subjects  may  be  the  cause  of  some 
respiratory  symptoms  attributed  to 
tartrazine  and  that  the  practice  of 
recommending  color  free  diets  should 
be  reserved  for  cases  in  which  a  positive 
challenge  test  has  been  obtained  on  at 
least  two  occasions.  This  experience 
suggests  that:  (1)  The  incidence  of 
tartrazine  sensitivity  may  be 
overestimated,  and  (2)  the  nature  of 
reactions  to  tartrazine  is  sufficiently 
benign  to  permit  multiple  rechallenges 
to  confirm  intolerance.  Rechallenge  of 
quinine-sensitive  individuals,  in 
contrast,  is  contraindicated  because  the 
reactions  are  serious,  life  threatening,  or 
fatal,  even  under  controlled  conditions. 

Safford  (Ref  7)  was  unable  to  detect 
antibody  formation  with  tcrtrazine  and 
its  metabolites  in  animal  studies. 
suggesting  that  an  immunologic 
response  is  not  involved  in  tartrazine 
sensitivity.  Hypersensitivity  to  quinine, 
in  contrast,  is  mediated  by  an 
immunologic  mechanism. 

Aspirin  sensitivity  is  relatively 
common  compared  to  quinine 
.sensitivity,  but  is  more  manageable  and 
usually  predictable.  In  a  review  of 
aspirin  sensitivity,  Settipane  (Ref  8) 
described  a  number  of  factors  that  are 
predictive  of  subjects  in  whom 
intolerance  is  most  likely  to  occur. 
Sensitivity  is  seen  in  23  to  28  percent 
of  people  with  chronic  urticaria,  14  to 
23  percent  of  people  with  nasal  polyps, 
and  up  to  19  percent  of  people  with 
asthma.  These  people  are  likely  to  be 
under  a  doctor's  care  and  to  have  been 
told  to  avoid  aspirin  products.  Genton  et 
al.  (Ref  9)  studied  the  usefulness  of  oral 


provocation  tests  to  aspirin  and  food 
additives  in  34  subjects  with  asthma  or 
chronic  urticaria,  concluding  that  such 
investigations  are  safe  and  useful  in 
managing  such  subjects  by  identifying 
intolerance  to  various  compounds.  As 
with  tartrazine,  hypersensitivity  to 
aspirin  does  not  appear  to  be  mediated 
by  an  immunologic  response  (Ref  8).  In 
contrast  to  aspirin,  there  are  no 
predictive  factors  for  quinine 
hypersensitivity  and,  as  noted  above,  in 
vivo  rechallenge  is  contraindicated. 

Sensitivity  to  aspirin  (Ref  8)  and 
tartrazine  (Ref.  10)  is  a  problem  that  is 
manageable.  The  sensitivity  generally 
results  in  urticarial  or  bronchospastic 
symptoms  that  are  responsive  to 
medical  treatment.  Anaphylaxis  has 
been  reported  with  aspirin,  but  is 
extremely  rare  given  the  extensive  use 
of  products  containing  aspirin.  In  a 
retrospective  study  of  anaphylaxis 
occurring  outside  of  hospitals  in  a 
hospital  catchment  area  in  Denmark 
over  a  13-year  period,  the  rate  of 
anaphylaxis  caused  by  aspirin  was  0.48 
cases  per  100,000  inhabitants  (Ref  11). 
Sensitivity  to  quinine,  in  contrast  to 
aspirin  or  tartrazine,  affects  a  number  of 
body  systems  and  may  be  serious, 
manifested  as  urticaria/angioedema, 
hepatic  injury,  renal  failure,  serious 
dermatologic  conditions,  serious 
hematologic  events,  and  death  (Ref  12) 
(also  see  section  I.B.,  comment  6).  Three 
sources  estimate  the  incidence  of 
quinine-induced  immunologic 
thrombocytopenia  to  be  in  the  range  of 
about  1:1,000  to  1:3.000  (see  section  IB., 
comment  9). 

FDA's  spontaneous  reporting  system 
contains  110  case  reports  involving 
quinine  for  the  period  from  1969 
through  1990.  Sixty-nine 
(approximately  63  percent)  of  these 
reports  represent  possible 
hypersensitivity  reaaions-,  including  22 
reports  of  thrombocytopenia  (57  of  these 
cases  (approximately  83  »-  rcentl 
involved  quinine  produc    and/or 
quinine  dosages  typically  used  in  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps).  Of  the 
eight  deaths  that  occurred  among  the 
reported  hypersensitivity  reactions, 
medical  records  and  autopsy  findings 
were  sufficiently  complete  In  two  of 
these  cases  (both  involving  OTC  quinine 
products  indicated  for  the  treatment  of 
leg  muscle  cramp>s)  to  implicate 
quinine-induced  thrombocytopenia  as 
precipitating  fatal  hemorrhages  in  each 
case.  Underreporting  of  such  reactions 
into  the  agency's  spontaneous  reporting 
system  is  believed  to  be  very  substantial 
for  OTC  drug  products.  This  may  be  due 
to  physicians  (the  principal  reporters  to 
the  spontaneous  reporting  system)  not 
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becoming  »war»  of  reactions  to  OTC 
drugs,  and  bectuse  manufacturers  and 
distiibutors  are  not  gHierally  required  to 
transmit  reports  of  serious  a^iverse 
reactions  inTotring  OTC  drugs  to  FDA. 

The  agency  concludes  that  the 
severity  of  quinine  hypersensitivity 
reactions,  even  in  their  Brst  occurrence, 
and  the  inabihty  to  identify 
predisposing  factors  to  this  occurrence 
create  a  risk  deerly  different  from  that 
presented  by  tartrazine  or  aspirin.  The 
agency  does  not  consider  it  likely  that 
a  warning  statement  in  quinine  product 
labeling  would  be  of  significant  value 
because  it  is  impossible  to  prospectively 
identify  the  groups  at  risk  (see  section 
I.B.,  comment  10). 
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9.  Two  comments  provided  estimates 
of  the  iacideoce  of  quinine- induced 
immunok)^  thrombocytopenia 


(QIITP).  Lavy  (ReL  1)  presented  several 
estinstes,  each  based  on  difiierent 
assumptions  and  information.  For  one 
estiniBte,  Lavy  noted  that  four  of  six 
hypersensitivity  reactions  reported  to 
FDA  In  1967  were  cases  of 
thrombocytopenia.  Lavy  converted  the 
total  »ales  of  quinine  drug  products  for 
1987  by  dosage  unit  to  "total  number  of 
days  of  therapy  sold"  by  dividing  the 
number  of  tablets  and  capsules  sold  by 
the  dose  per  day  described  in  product 
labeling.  Lavy  assumed  that  quinine  was 
taken  for  leg  cremips  approximately  one 
quarter  of  the  )rear  by  each  subject.  By 
dividing  the  "total  days  of  therapy 
purchased"  by  the  "total  days  used  per 
person,"  Lavy  estimated  the  size  of  the 
population  exposed  to  drug  products 
containing  quinine  in  1987  to  be  1.66  x 
106,  and  calculated  the  incidence  of 
QIITP  to  be  1  case  per  415,000  people, 
based  upon  4  cases  reported  to  FDA  that 
year.  La\'y  did  not  try  to  correct  for 
underreporting. 

Using  another  approach,  Lavy 
reported  that  quinine  has  been 
estimated  to  be  the  causative  agent  in 
approximately  10  percent  of  all  drug- 
induced  immunologic 
thrombocytopenia  reports.  He  noted  that 
secondary  thrombocytopenia  was  the 
principal  diagnosis  in  approximately 
4,000  discharges  in  the  1987  National 
Hospital  Discharge  Survey.  Assuming 
that  10  percent  of  these 
thrombocytopenia  cases  were  drug- 
induced  and  10  percent  of  drug- induced 
immunologic  thrombocytopenia  cases 
are  related  to  quinine,  40  cases  could  be 
attributed  to  quinine.  Assuming  the 
population  exposed  to  drug  products 
containing  quinine  in  1967  was  1.66  x 
106  (as  calculated  above),  Lavy 
calculated  the  incidence  of  QUTP  to  be 
1:41,300.  La\7  cited  a  third  estimate  of 
the  incidenr«  of  QIITP  based  on 
information  from  Danielsen's  report  on 
drug-induced  blood  disorders  among 
admissions  at  the  Group  Health 
Cooperative  of  Puget  Sound  (Ref.  2).  In 
this  retrospective  study,  6  cases  of 
thrombocytopenia  related  to  quinine  or 
quinidine  among  5,089  subjects  were 
reported  for  an  apparent  incidence  of  1 
case  per  848  subjects  taking  1  or  the 
other  of  the  2  drugs. 

Another  comment  (Ref.  3)  estimated 
the  incidence  of  QUTP  from  ingestion  of 
drug  products  to  be  1:3,300  per  year. 
The  oomment  based  its  calcidations  on 
the  number  of  cases  of  documented 
quinine-induced  thrQmboc3rtopenia  at 
the  Blood  Center  erf  Southeastern 
Wisconsin  over  a  10-year  period.  In 
making  this  estimate,  it  was  assumed 
that  at  least  half  of  all  cases  occurring 
in  this  population  would  have  been 


referred  to  the  laboratory  for 
confirmation  of  diagnosis. 

The  agency  notes  that  the  estimates  of 
the  incidence  of  thrombocytopenic 
reactions  to  drug  products  containing 
quinine  range  from  more  than  1  in  1,000 
(for  quinine  and  quinidine  considered 
together)  to  less  than  1  in  400.000.  This 
wide  range  suggests  that  a  precise 
estimate  will  be  hard  to  obtain.  It  is 
difficult  to  conclude,  however,  that  the 
first  estimate  proposed  by  Lavy  is 
correct.  The  number  of  events  used  by 
Lavy  is  the  number  reported  to  FDA  in 
1987.  While  no  one  knows  the  extent  of 
underreporting,  it  is  believed  to  be  very 
substantial.  For  example,  if  even  a  1 
percent  rate  is  assumed,  this  would 
translate,  using  Lavy's  other  figures,  to 
about  1  in  4,000  people.  The  exposure 
estimate  could  also  be  considerably  in 
error.  Lavy  assumed  the  drug  was  used 
for  one-quarter  of  the  year  by  each 
person.  If.  in  fact,  it  was  used  for  one 
half  of  the  year,  the  number  of  exposed 
people  would  be  half  that  proposed  and 
the  rate  of  drug-induced  immimologic 
thrombocytopenia  would  be  double  that 
calculated. 

The  incidence  calculated  based  on  the 
National  Hospital  Discharge  Survey 
(Ref.  1)  employed  the  estimate  of 
population  discussed  above  and 
assumed  1  percent  of  the  diagnoses  of 
secondary  tiirombocytopenia  were 
attributable  to  quinine.  There  is  no  way 
to  know  the  accuracy  of  this  estimate;  if 
it  were  higher,  even  by  a  factor  of  5.  the 
estimated  rate  would  be  above  1  in 
10,000,  a  substantial  rate. 

Probably  the  most  credible  of  Lavy's 
estimates  is  the  Puget  Soimd-based 
estimate  (Ref.  2),  because  it  is  based  on 
hospital  diagnoses  and  well- 
documented  exposure.  The  estimate  of 
the  incidence  of  QIITP  based  on  the 
number  of  documented  cases  occurring 
in  the  population  served  by  the  Blood 
Center  of  Southeastern  Wisconsin  over 
a  10-year  period  (Ref.  3)  also  is  based  on 
relatively  few  assumptions  and  appears 
reliable.  The  only  assumption  in  this 
calculation  was  that  twice  as  many 
events  occurred  as  were  reported  to  the 
laboratory.  The  estimates  from  ibese  two 
sources,  1:848  (Puget  Sound)  and 
1:3,300  (Southeastern  Wisconsin)  are 
similar  to  the  estimate  of  1:1,000  cited 
by  Mitchell  (Ref.  4).  These  tiaee  soiuces 
provide  a  reasonably  small  range  for  the 
incidence  of  QIITP  that  can  be  expected. 
about  1:1,000  to  1:3,000. 

Thaefbre,  while  the  agency  believes 
that  a  precise  estimate  of  the  incidmce 
of  QIITP  will  be  difficult  to  obtain, 
credible  estimates  from  three  sources 
(Refs.  2.  3,  and  4)  do  not  support  the 
assertion  that  C^FTP  is  a  rare  event. 
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10.  Three  comments  contended  that 
warnings  in  product  labeling  could 
adequately  inform  and  protect 
consumers  from  the  vkfell-knmvn  side 
effects  of  quinine,  including 
idiosyncratic  reactions.  One  comment 
stated  that  warnings  recommended  by 
the  Miscellaneous  Internal  Panel  (47  FR 
43562  at  43564).  including  those 
concerning  idiosyncratic  reactions,  have 
been  incorporated  into  the  labeling  of 
currently  marketed  products.  Another 
comment  stated  that  careful  warning 
language  in  its  product  labeling  helps  to 
further  protect  consumers  by  informing 
them  of  tlie  possibility  of  untoward, 
idiosyncratic  reactions.  This  labeling 
states:  "Discontinue  use  and  consult 
your  doctor  immediately  if  swelling, 
bruising,  skin  rash,  skin  discoloration  or 
bleeding  occurs.  These  sj-mptoms  mav 
indicate  a  serious  condition. 
Discontinue  use  if  ringing  in  the  ears, 
deafness,  diarrhea,  nausea  or  visual 
disturbances  occur  *  *  •  Do  not  take  if 
*  *  *  allergic  or  sensitive  to  quinine  or 
under  12  years  of  age."  A  third 
comment,  citing  a  report  by  Lavy  (Ref. 
1),  stated  that  serious  adverse  effects 
occur  at  a  frequency  probably  less  than 
1  in  40,000  people  (see  section  I.A., 
comment  9),  the  clinical  course  is  only 
rarely  complicated,  and  that  labeling 
can  clearly  and  concisely  warn  "*  *  * 
regarding  the  more  common  yet  low 
frequency  side  effects,  which  are 
generally  treated  simply  by 
discontinuing  use." 

In  the  tentative  final  monograph  (50 
FR  46588  at  46592)  the  agency  proposed 
the  following  warning  in  §  343.150(c) 
for  OTC  drug  products  containing 
quinine:  "Discontinue  use  if  ringing  in 
the  ears,  deafiness,  skin  rash,  or  visual 
disturbances  occur.  Do  not  take  if 
pregnant,  sensitive  to  quinine,  or  under 
12  years  of  age."  The  agency  proposed 
this  labeling  in  the  event  that  data  were 
submitted  that  resulted  in  the  inclusion 
of  quinine  in  a  monograph  in  the  final 
rule.  While  proposed,  this  labeling  was 
not  required  at  that  time. 


The  agency  has  reviewed  the  warning 
information  currently  appearing  on  OTC 
quinine  products  marketed  for  the 
treatment  and/ or  prevention  of  leg 
muscle  cramps.  The  language  varies 
slightly  between  products,  but  the 
information  provided  is  similar.  In 
general,  labeling  warns  patients  to 
discontinue  taking  the  drug  should  any 
of  a  number  of  listed  events  occur. 
However,  the  labeUng  differs  in  the 
events  listed  and  in  recommending 
when  a  physician  should  be  contacted. 

There  are  several  factors  that  argue 
against  the  sufficiency  of  label  warnings 
to  protect  consumers  from  serious 
adverse  events  related  to  quinine.  The 
frequency  of  these  reactions  is  probably 
greater  than  assumed  by  the  comments 
(see  section  I.B.,  comment  9).  Many  of 
the  adverse  advents  are  unpredictable. 
For  e.xample.  thrombocytopenia  may 
occur  after  1  week  of  exposure  or  after 
months  or  years  of  quinine 
administration.  Further,  there  may  be  no 
characteristic  that  would  predict  an 
adverse  event  in  the  f)erson  using  the 
product.  The  agency  believes  that  a 
physician  could  help  people  using  this 
drug  appreciate  the  nature  and 
frequency  of  the  risk  and  help  in  the 
consideration  whether  that  risk  is 
acceptable.  The  physician  could  also 
advise  about  the  signs  of 
thrombocytopenia,  such  as  petechiae 
(pinpoint,  nonraised.  round,  purplish 
red  spots)  and  purpura  (small 
hemorrhage),  perhaps  allowing 
identification  of  this  condition  before  a 
significant  hemorrhage  occurred.  A 
number  of  the  adverse  reaction  reports 
note  the  occurrence  of  a  similar  prior 
event  related  to  previous  ingestion  of 
quinine  in  which  neither  the  user  nor 
the  physician  recognized  the 
relationship  of  the  illness  to  quinine 
ingestion.  L'.<^e  of  quinine  under  a 
physician's  prescription,  with 
appropriate  emphasis  on  warning  signs, 
may  make  timely  recognition  easier. 

Although  drug-induced  immunologic 
thrombocytopenia  may  be  the  best 
studied  idiosyncratic  reaction  caused  by 
quinine  (Ref  2).  quinine  has  also  been 
reported  to  have  been  associated  with  a 
number  of  other  hypersensitivity 
reactions  and  pharmacologic  effects. 
Lavy  (Ref.  1)  notes  that  these  include 
"the  possibility  of  decreased  digoxin 
clearance,  increased  half-life  of  quinine 
when  given  concurrently  with 
cimetidine,  pseudo-allergic  reactions  in 
aspirin-sensitive  patients,  drug  fever, 
nonspecific  granulomatous  hepatitis, 
asthma,  hemolytic  anemia,  inhibition  of 
tolbutamide  metabolism, 
hypoprothrombinemia,  hemolytic 
anemia  in  glucose-6-phosphate 
dehydrogenase  (G-6-PD)  deficient 


patients,  etc."  Cooper  and  Bunn  (Ref  3) 
reported  that  G-6-PD-deficient 
individuals  (i.e.,  those  variants 
susceptible  to  hemolytic  anemia  from 
quinine)  are  relatively  common  among 
eastern  Mediterranean  and  Chinese 
people.  Quinine  may  also  interact  with 
several  other  drugs  (see  section  I.E.. 
comment  7).  Furthermore,  the  possible 
pharmacologic  effects  may  have 
particular  significance  for  the  elderly 
who  may  be  taking  concomitant 
medications  that  either  provoke  muscle 
cramps  or  adversely  interact  with 
quinine.  Altered  pharmacokinetics  with 
age  also  result  in  a  longer  half-Ufe  of 
quinine  in  older  people,  which  suggests 
that  the  frequency  and  severity  of 
adverse  effects  may  be  greater  in  the 
elderly  (Ref  4)  (also  see  section  I.E., 
comment  6).  The  foregoing  possible 
additional  adverse  reactions,  including 
those  related  to  ethnicity,  age,  and 
concurrent  drug  therapy,  are  not 
addressed  by  the  labeling  of  the 
comment's  product  and  would  generally 
be  difficult  to  address  in  OTC  drug 
product  labeling. 

It  should  also  be  noted  that  the 
number  of  reports  of  serious  adverse 
reactions  submitted  to  FDA's 
spontaneous  reporting  system, 
including  those  resulting  in 
hospitalization  and  death,  has  been 
increasing  over  the  past  several  years  in 
spite  of  the  industry's  revision  of 
labeling  to  incorporate  the  warnings 
suggested  by  the  Miscellaneous  Internal 
Panel  in  1982.  There  has  been  an 
increasing  number  of  reports  per  year 
since  1986,  and  56  of  105  reports 
(approximately  53  percent)  have  been 
received  by  FDA  since  1988.  (See 
section  I.E.,  comment  4.) 

The  agency  concludes  there  is 
insufficient  evidence  that  warnings  in 
product  labeling  could  adequa'.  •  .• 
inform  and  protect  consumers  ii  ^m  the 
well-known  side  effects  of  quinine, 
including  idiosyncratic  reactions.  This 
conclusion  is  based  primarily  on  the 
severity  of  hypersensitivity  reactions  to 
drug  products  that  contain  quinine  and 
the  inabihty  to  identify  predisposing 
factors  to  these  reactions,  the  frequency 
of  such  reactions,  and  the  relationship 
of  quinine-related  adverse  events  to 
factors  such  as  ethnicity,  age,  and 
concurrent  drug  therapy. 
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11.  Two  comments  objected  to  the 
agency's  discussion  on  the  safety  of 
vitamin  E  (50  FR  46588  at  46591), 
contending  that  a  considerable  body  of 
data  demonstrating  safety  in  humans 
had  been  excluded  from  the  agency's 
evaluation.  The  comments  primarily 
objected  to  the  agency's  emphasis  on  the 
observations  of  one  physician  as  an 
expert  on  vitamin  E  because  they 
considered  the  data  referred  to  by  this 
individual  to  be  anecdotal, 
uncontrolled,  and  largely  subjective. 
The  comments  provided  a  literature 
review  and  other  data  (Refs.  1,  2,  and  3) 
to  support  the  safe  use  of  vitamin  E  in 
humans. 

Another  comment  disagreed  with  the 
agency's  Category  III  classification  of 
vitamin  E  both  individually  and  in 
combination  with  quinine  sulfate  for  the 
treatment  and  prevention  of  nocturnal 
leg  muscle  cramps,  contending  that 
adequate  information  already  existed  to 
support  the  safety  of  these  ingredients 
(alone  or  in  combination).  The  comment 
included  the  results  of  two  new  clinical 
studies  (Refs.  4  and  5)  comparing 
vitamin  E,  quinine  sulfate,  a 
combination  product  containing  vitamin 
E  and  quinine  sulfate,  and  placebo  to 
support  the  safe  use  of  the  individual 
ingredients  as  well  as  the  combination 
of  these  ingredients  for  this  indication. 
In  both  studies,  subjects  received  a  daily 
dose  of  1.600 1.U.  of  vitamin  E,  either 
alone  or  in  combination  with  quinine 
sulfate. 

One  additional  comment  included  the 
results  of  a  third  new  clinical  study 
comparing  vitamin  E,  quinine  sulfate,  a 
combination  product  containing  vitamin 
E  and  quinine  sulfate,  and  placebo  (Ref. 
6).  Some  safety  information  on  vitamin 
E  can  be  derived  from  this  study. 

In  the  tentative  final  monograph,  the 
agency  classified  vitamin  E  in  Category 
ni  for  the  treatment  and  prevention  of 
nocturnal  leg  muscle  cramps,  stating 
that  a  safe  and  effective  OTC  dosage  had 
not  been  established  for  this  use  (50  FR 
46588  at  46591).  The  agency  evaluated 
all  of  the  data  that  had  been  submitted 
to  this  rulemaking  proceeding  but 
acknowledges  that  these  data  were  not 
the  total  body  of  information  that  has 
been  published  on  vitamin  E.  The 
agency  did  point  out  that  the  paper  by 


Roberts  (Ref.  7)  raised  some  questions 
about  a  safe  dose  of  OTC  vitamin  E. 

The  agency  has  reviewed  the 
additional  data  and  information  that 
have  been  submitted  and  determined 
that  sufficient  evidence  has  been 
presented  to  support  the  safety  of 
vitamin  E  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps.  However,  the  evidence  is 
inadequate  to  support  the  effectiveness 
of  vitamin  E  for  this  use  (see  section 
I.e..  comment  13). 

Farrell  and  Bieri  (Ref.  2)  evaluated 
potential  toxic  and/or  beneficial  effects 
of  vitamin  E  intake.  Twenty-eight  adults 
who  had  been  self-administering  100  to 
800  I.U.  of  vitamin  E  daily  for  an 
average  of  3  years  were  studied.  A 
review  of  the  subjects'  past  medical 
histories  did  not  reveal  any  apparent 
gross  evidence  of  toxicity  from  vitamin 
E  intake.  .The  highest  plasma  alpha- 
tocopherol  concentrations  in  the 
vitamin  E  subjects  were  two  times  the 
upper  limit  of  normal,  as  determined  in 
control  subjects.  A  broad  range  of 
laborartory  tests  were  performed  to 
assess  toxic  effects  on  various  organ 
systems.  No  disturbance  in  liver, 
kidney,  muscle,  thyroid  gland, 
erythrocytes,  leukocytes,  coagulation 
parameters,  or  blood  glucose  was  found. 

Salkeld  (Ref.  1)  reviewed  over  9,000 
cases  In  which  daily  doses  of  up  to 
3,000  I.U.  of  vitamin  E  were  taken  for 
up  to  11  years  (and  55,000  I.U.  daily  for 
5  months  in  a  few  subjects).  In  1,014 
cases  with  vitamin  E  intake  from  200 
I.U.  up  to  3,000  I.U.  daily  for  up  to  11 
years,  it  was  stated  that  no  side  effects 
were  observed.  In  another  8,241  cases 
with  similar  intake  and  duration,  there 
was  no  mention  of  side  effects.  In  other 
trials,  82  of  813  subjects  complained  of 
one  01  more  side  effects.  The  reported 
effects  included  dermatitis,  pruritus  ani, 
acne,  cheilosis,  fatigue  and  weakness, 
gastrantestinal  symptoms,  prostatic 
obstruction,  tachycardia,  and 
vasodilation.  Thus,  in  a  total  of  10,068 
cases,  Salkeld  found  a  0.8  percent 
overall  incidence  of  side  effects.  The 
Advisory  Review  Panel  on  OTC 
Vitamin,  Mineral,  and  Hematinic  Drug 
Products  relied  in  part  on  this  same 
literature  review  by  Salkeld  in  stating  its 
conclusion  "that  vitamin  E  is  safe" 
(March  16, 1979,  44  FR  16126  at  16172). 
The  Advisory  Review  Panel  on  OTC 
Antimicrobial  (II)  Drug  Products,  in  the 
advance  notice  of  proposed  rulemaking 
for  etc  topical  acne  drug  products 
(March  23, 1982,  47  FR  12430), 
mentioned  that  there  are  no  notable 
pharmacological  or  toxicological  effects 
of  oral  vitamin  E  and  that  numerous 
experiments  indicate  that  high  dietary 
intakes  of  vitamin  E  (up  to  800  I.U.  daily 


for  up  to  3  years)  are  apparently  without 
toxic  side  effects  (47  FR  12462). 

One  of  the  new  clinical  studies 
submitted  includes  the  results  of 
laboratory  tests  performed  in  24  patient.s 
to  evaluate  the  effect  of  the  product  on 
various  organ  systems  (Ref.  4).  Tests 
were  performed  at  baseline  and  at  the 
end  of  each  1-week  treatment  period.  No 
abnormal  results  in  liver,  kidney, 
leukocytes,  erythrocytes,  platelets, 
electrolytes,  or  blood  glucose  were 
found  in  any  of  the  patients  at  any  time. 
In  this  study  vitamin  E  was  used  only 
in  a  combination  product,  and  each 
subject  had  a  daily  intake  of  1,600  I.U. 
of  vitamin  E.  However,  the  combination 
product  was  only  taken  during  1  week 
of  the  study.  Therefore,  the  laboratory 
data  do  not  provide  any  useful 
information  on  the  long-term  effects  of 
vitamin  E. 

The  second  new  clinical  study  (Ref.  5) 
was  a  four-period  crossover  study  in 
which  each  subject  received  1,600  I.U. 
of  vitamin  E  daily  (either  singly  or  in  a 
combination  product)  for  5  days  during 
two  of  the  four  treatment  periods  of  the 
study.  Although  no  laboratory  tests  were 
performed,  the  subjects  were  asked  to 
report  any  adverse  reactions  at  the  end 
of  each  treatment  period.  Twenty-seven 
adverse  reactions  were  rep>orted  by  19 
subjects  out  of  205  individuals 
completing  all  phases  of  the  study.  Six 
of  these  adverse  reactions  were  from 
subjects  who  received  vitamin  E  singly. 
Complaints  included:  Abdominal 
cramps,  nausea,  loose  bowels,  and 
headache.  The  most  commonly 
occurring  complaint  was 
gastrointestinal  disturbance  (nausea, 
flatulence,  or  diarrhea)  of  a  transient 
nature.  These  reactions  are  consistent 
with  those  previously  reported  in  other 
studies;  however,  the  investigators 
considered  the  reactions  as  not  related 
or  probably  not  related  to  the  study 
drug. 

In  the  third  new  clinical  study  (Ref. 
6),  vitamin  E  (1,600  I.U.  daily  for  2 
weeks)  was  compared  with  placebo, 
quinine  sulfate,  and  a  combination  of 
quinine  sulfate  and  vitamin  E  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps.  Details  of 
this  multicenter,  parallel-design  study 
are  described  in  section  I.C,  comment 
12.  Vitamin  E  alone  was  administered  to 
137  subjects.  Headache  was  the  most 
frequently  reported  adverse  event, 
occurring  in  23  subjects  (16.8  percent). 
However,  a  similar  rate  t>f  headache  (21 
percent)  was  reported  in  subjects  taking 
placebo.  The  investigators  described 
only  six  of  these  events  as  possibly 
related  to  the  study  medication.  Other 
adverse  events  described  by  the 
investigators  as  possibly  related  to 
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vitamin  E  included  three  of  four  reports 
of  nausea,  two  of  three  reports  of 
myalgia,  and  one  of  three  reports  of 
local  edema.  Thus,  daily  doses  of  1,600 
l.U.  of  vitamin  E  were  well  tolerated  in 
this  study. 

Bendich  and  Machlin  (Ref.  8) 
reviewed  six  double-blind  studies 
involving  vitamin  E  at  doses  as  high  as 
3.200 1.U.  daily  for  up  to  6  months.  Very 
few  ad\'erse effects  were  noted,  and  no 
specific  side  effect  was  consistently 
observed  in  all  the  studies.  In  one  study, 
202  college  students  received  600  l.U.  of 
vitamin  E  or  placebo  daily  for  28  days 
in  a  randomized,  double-bhnd  trial  (Ref. 
9).  No  effects  on  prothrombin  time,  total 
blood  leukocyte  count,  or  serum 
creatine  phosphokinase  activity  were 
evident.  In  a  randomized,  double-blind, 
placebo-controlled  study,  30  healthy 
aduhs  were  given  800  l.U.  of  vitamin  E 
or  placebo  daily  for  16  weeks.  There 
were  no  significant  differences  in  effects 
on  plasma  lipids  between  the  vitamin  E 
and  placebo  groups  (Ref.  10).  No  side 
effects  were  observed  in  a  double-blind, 
crossover  study  of  48  subjects  who 
received  1,600  l.U.  of  vitamin  E  or 
placebo  daily  for  a  period  of  6  months 
(Ref.  11).  There  were  no  reports  of 
significant  side  effects,  weakness, 
fatigue,  or  thrombophlebitis  in  a  double- 
blind,  crossover  study  in  which  2,000 
l.U.  of  vitamin  E  or  placebo  was  given 
daily  to  25  adult  onset-diabetic  subjects 
for  a  period  of  6  weeks  (Ref.  12). 
Thyroid  hormone  levels  were  found  to 
be  identical  for  both  the  treatment  and 
placebo  periods.  Hale  et  al.  (Ref.  13) 
examined  the  incidence  of  various 
cHnical  disorders  and  measured  a 
number  of  laboratory  variables  in  369 
subjects  who  used  vitamin  E 
supplements  and  1,861  subjects  who 
did  not.  All  subjects  were  over  age  65. 
Use  of  vitamin  E  appeared  to  have  little 
influence  on  clinical  disorders  or 
hematologic  or  biochemical  parameters. 
Only  the  serum  glutamic  oxaloacetic 
transaminase  was  higher  in  vitamin  E 
users.  However,  the  values  were  still 
Within  the  accepted  normal  range.  There 
were  no  significant  differences  between 
users  and  nonusers  in  the  prevalence  of 
hypertension,  vaginal  bleeding,  frequent 
headache,  dizziness,  recurrent  diarrhea, 
diabetus  mellitus,  lightheaded-ness,  or 
thyroid  disorders. 

Roberts  (Ref.  7)  raised  concerns  about 
an  increased  incidence  of 
thrombophlebitis  associated  with 
excessive  vitamin  E  intake.  In  over  10 
years  of  practice,  Roberts  encountered 
more  than  80  patients  with  problems 
that  he  attributed  to  self-medication 
with  high  doses  of  vitamin  E  (greater 
than  800 1.U.  daily).  He  suggested  that 
vitamin  E  may  encourage  thrombosis  in 


patients  with  a  predisposing  condition. 
Symptoms  of  thrombophlebitis  were 
said  to  have  abated  upon  cessation  of 
vitamin  E  therapy.  Conventional 
treatment  for  thrombophlebitis  (e.g.,  bed 
rest,  local  heat)  was  administered  along 
with  the  discontinuation  of  vitamin  E 
therapy.  Thus,  it  is  difficult  to  assess 
which  action  was  responsible  for  the 
improvement.  In  addition,  no  controlled 
studies  or  concurrent  references  were 
included  in  support  of  his  conclusions. 

Fitzgerald  and  Brash  (Ref.  14)  stated 
that  vitamin  E  at  1.600  l.U.  a  day  in 
humans  decreases  platelet  thromboxane 
production  which  could  consequently 
reduce  the  potential  for  thrombosis 
formation.  In  addition,  they  noted  that 
associations  between  thrombophlebitis 
and  vitamin  E  use  have  not  been 
reported  by  other  authors. 

Several  authors  (Refs.  2,  9,  and  15) 
have  reported  that  oral  intake  of  high 
doses  of  vitamin  E  has  not  produced 
blood  coagulation  abnormalities  in 
normal  humans.  However,  in 
individuals  deficient  in  vitamin  K 
(caused  by  malabsorption,  diet,  or 
anticoagulant  therapy),  large  doses  of 
vitamin  E  can  exacerbate  coagulation 
defects.  Therefore,  high  levels  of 
supplemental  vitamin  E  may  be 
contraindicated  in  such  conditions  (Ref. 
8). 

Based  on  the  discussion  above,  the 
agency  concludes  that  sufficient 
evidence  exists  to  support  the  safety  of 
vitamin  E  at  the  daily  doses  that  have 
been  commonly  used  for  the  treatment 
and/or  prevention  of  nocturnal  leg 
muscle  cramps. 
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C.  Comments  on  the  Effect ii'pness  of 
Nocturnal  Leg  Muscle  Cramp 
Ingredients 

12.  One  co.mment  disagreed  with  the 
agency's  Category  III  classification  of 
quinine  sulfate  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps  on  the  basis  of  a  lack  cf 
adequate  clinical  data  demorst-iting  the 
effeLliveners  of  quinine  sulfate  inr  this 
indication  {::0  FR  46588  at  •ifir.'Vjj.  The 
cnrriirifnt  contended  ihat  there  is 
sufficient  evidence  of  quinine's 
effectiveness  for  this  indication  at 
present  to  warrant  classifv'ing  ii  in 
Category  I.  The  comment  subsequenllv 
submitted  the  results  of  two  clinical 
studies  (Refs.  1  and  2)  comparing 
quinine  sulfate,  vitamin  E.  a 
combination  product  containing  quinine 
sulfate  and  vitamin  E,  and  placebo  for 
the  treatment  and  prevention  of 
nocturnal  leg  muscle  cramps  to  support 
the  effectiveness  of  the  individual 
ingredients  (quinine  sulfate  and  vitamin 
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E)  as  well  as  the  combination  of  these 
ingredients  for  this  indication.  Another 
comment  provided  the  results  of  three 
clinical  studies  (Refs.  3,  4,  and  5)  that 
it  felt  addressed  the  effectiveness  issues 
raised  by  the  agency  in  ihp  tentative 
final  monograph  (50  FR  46590).  This 
comment  requested  an  oral  hearing  if 
the  submitted  data  were  not  found 
adequate  to  upgrade  quinine  sulfate  to 
Category  I.  In  addition,  in  response  to  a 
citizen  petition,  one  comment  included 
the  resuhs  of  a  clinical  study  intended 
to  demonstrate  the  efficacy  of  a 
combination  product  containing  quinine 
sulfate  and  vitamin  E  (Ref.  6). 

In  the  tentative  final  monograph,  the 
agency  concluded,  on  the  basis  of  its 
review  of  the  new  data  submitted  and 
the  studies  and  information  discussed 
by  the  Internal  Analgesic  and 
Miscellaneous  Internal  Panels,  that 
quinine  sulfate  for  use  in  OTC  drug 
products  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps  should  be  classified  in  Category 
III.  The  agency  stated  that  adequate 
clinical  data  are  necessary  to  support 
the  reclassification  of  quinine  from 
Category  III  to  Category  I  and  that  any 
such  studies  should  address  the 
following  safety  and  effectiveness  issues 
(50  FR  46588  at  46590): 

(1)  Is  quinine  effective  in  treating  and/ 
or  preventing  nocturnal  leg  muscle 
cramps  in  low  daily  doses  (e.g.,  200  to 
325  mg)  over  short  periods  of  time  (e.g.. 
7  days  or  less)? 

(2)  If  short-term  quinine  treatment 
with  low  doses  is  not  significantly 
effective  in  reducing  recurrent  episodes 
of  nocturnal  leg  muscle  cramps,  must 
such  medication  be  taken  over  extended 
periods  of  time  to  obtain  relief?  If  yes, 
how  long  a  period  of  time? 

(3)  What  adverse  effects  are 
experienced  by  subjects  exposed  to 
effective  doses  of  quinine  over  an 
effective  course  of  therapy? 

The  agency  has  reviewed  the 
additional  clinical  data  that  have  been 
submil'i'd  and  determined  that  they  are 
not  adt;i!e  to  support  the 
reclashi  Notion  of  quinine  sulfate  to 
Category  I  for  this  u.se.  Three  studies 
(Refs.  3,  4,  and  5)  compared  quinine  to 
placebo.  In  one  study  (Ref.  3),  7,5 
subjects  were  enrolled  in  a  double- 
blind,  randomized,  placeho-controlleil. 
crossover  study  that  was  conduced  over 
a  10-week  period  in  five  2-weok 
inten,a!s.  .Subjects  with  a  hi.sfory  of  at 
least  two  cramps  per  week  for  ai  least 
3  months  were  included  in  this  study 
and  randomized  to  one  of  two  treatment 
groups  (group  I  or  II).  The  initial  2-weck 
period  was  a  ba,seline  period  and 
patients  who  failed  to  have  at  least  t\v(j 
cramps  per  week  were  dropped  from  the 


study.  Subjects  who  had  a  sufficient 
number  of  cramps  during  the  baseline 
period  were  either  given  the  placebo 
(group  I)  or  325  mg  of  quinine  sulfate 
per  night  (group  II)  for  a  period  of  2 
weeks.  No  treatment  was  given  for  the 
next  2-week  period  and  in  the  fourth  2- 
week  period  subjects  crossed  over  to  the 
alternate  treatment.  A  final  2-week 
period  of  no  treatment  followed. 
Subjects  were  issued  weekly  case  report 
forms  upon  which  they  were  instructed 
to  record  the  number  of  cramps 
experienced  per  night,  the  time  of  the 
cramp,  and  the  severity  of  the  cramp. 
Subjects  were  also  asked  to  rate  the 
effectiveness  of  the  medication  just 
completed  at  weeks  4  and  8  of  the 
study.  According  to  the  protocol, 
subjects  were  assigned  to  the  treatment 
sequence,  on  the  basis  of  a 
predetermined  randomization  schedule, 
prior  to  entering  the  baseline  period. 
Therefore,  the  removal  of  subjects  from 
the  study  in  the  first  2  weeks  for  not 
having  enough  events  may  have  biased 
the  study. 

In  the  statistical  analysis  of  the  study 
data,  three  efficacy  variables  were 
evaluated:  The  mean  frequency  of  leg 
cramps  (per  night),  the  mean  severity  of 
leg  cramps  per  night,  and  the  total 
number  of  nights  per  week  that  leg 
cramps  occurred.  The  last  variable  (total 
number  of  nights  per  week  that  leg 
cramps  occurred)  appears  to  be 
constructed  from  the  primary  data 
because  no  such  variable  is  listed  on  the 
weekly  case  report  forms  from  which 
these  variables  are  derived.  The 
subjects*  overall  assessment  of  the 
effectiveness  of  the  drug  was  collected 
but  not  analyzed. 

Sixty-two  of  the  75  subjects  enrolled 
in  the  study  were  included  in  the  data 
analysis.  Of  the  13  .subjects  found  to  be 
unovaluable,  8  withdrew  from  the  study 
on  their  own  accord.  No  specific  reasons 
for  these  withdrawals  were  given,  but  it 
is  stated  in  the  study  report  that  they 
were  unrelated  to  the  treatment.  The 
remaining  five  subjects  wtr  dropped 
for  Various  medical  reasons  i:nd 
noix.ompliance  with  the  protocol.  No 
"intHnl-to-treaf  analysis  was 
performed. 

A  number  of  analyses  were  carried 
out.  Two  of  the  analyses  treated  the 
unbiinded  baseline  and  washout 
perjiids  as  if  they  were  treatment 
periods.  This  type  of  analysis  is 
inc.orrtM.t  for  a  crossover  trial.  The 
n  lev.'int  comparisons  that  should  be 
ni.idi'  are  between  the  treatments  in  the 
rioiif)lt'-blind  periods,  possibly  with 
adjustments  for  baseline,  provided  there 
arc  no  major  changes  in  baswiine  values 
Inr  flat  h  period. 


When  Patel's  joint  test  for  equal 
carryover  and  equal  pretreatment 
severity  (Ref.  7)  is  applied  to  the  data, 
however,  significant  differences  are  seen 
in  pretreatment  severity  before  the 
second  period.  Analysis  of  the  second 
period  is  thus  compromised;  therefore. 
analysis  should  be  limited  to  the  first 
treatment  period  (weeks  3  and  4).  This 
comparison  does  not  show  a  significant 
advantage  for  quinine  sulfate  over 
placebo  for  any  of  the  effectiveness 
variables. 

Another  clinical  study  (Ref.  4)  used 
the  same  study  design  as  the  study 
discussed  above  except  that  the  dose  of 
quinine  sulfate  was  260  mg/night,  not 
the  325  mg/night  used  in  the  first  study. 
In  addition,  five  efficacy  variables  were 
analyzed:  Frequency,  severity,  and 
duration  of  leg  cramps,  and  induction 
and  ouality  of  sleep. 

Altnough  the  predetermined 
randomization  chart  submitted  for  this 
study  provided  for  enrollment  of  74 
subjects,  84  subjects  entered  the  study. 
No  explanation  for  entry  of  the 
additional  10  subjects  was  provided.  As 
in  the  first  study,  randomization  to 
treatment  sequence  occurred  at  the  time 
of  entry  into  the  baseline  period;  thus, 
subsequent  removal  of  subjects  prior  to 
the  first  double-blind  treatment  period 
may  also  have  introduce^  bias  into  this 
study.  Of  the  84  subjects  entered  at 
baseline,  69  (34  assigned  to  group  I  and 
35  to  group  II)  entered  the  double-  blind 
treatment  phase. 

The  study  concluded  that  significant 
differences  at  the  5-percent  level  exist 
between  quinine  sulfate  and  placebo  for 
three  of  the  five  variables:  Frequency  of 
cramps,  induction  of  sleep,  and  quality 
of  sleep.  However,  no  documentation  of 
any  statistical  analysis  supporting  these 
claims  was  provided. 

The  statistical  report  that 
accompanied  the  study  addressed  the 
question  of  comparing  the  effectiveness 
of  quinine  sulfate  and  placebo  with  a 
multivariate  analysis  of  covariance 
which  compared  the  vector  of  efficacy 
variables  over  four  observation  periods 
(two  treatment  periods  plus  two 
washout  periods  with  the  initial 
baseline  value  as  a  covariate).  The 
cont.lusion  of  the  analysis  was  that  the 
treatment  effect  was  not  significant  (p  = 
0.100).  Univariate  analyses  of 
covariance  comparing  these  four 
observation  periods  were  referred  to  in 
the  statistical  report,  but  no  p-values  for 
treatment  effect  were  provided 
(although  a  significant  order  by 
tr»!atnient  interaction  was  reported). 
Also  included  in  the  statistical  analyses 
of  the  study  were  comparisons  of  the 
four  observation  periods  separately  bv 
sequence  (quinine  sulfate-placebo  and 
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placebo-quinine  sulfate),  which 
included  baseline-adjusted  means  and 
comparisons  between  periods  using 
Duncan's  Multiple  Range  Test.  These 
comparisons  showed  that  significant 
differences  were  demonstrated  between 
quinine  and  placebo  only  for  the 
placebo-quinine  sulfate  sequence  (group 
II),  and  only  for  three  variables: 
Frequency  of  cramps,  quality  of  sleep, 
and  induction  of  sleep.  However,  the 
adjusted  means  for  the  quinine  sulfate- 
placebo  sequence  (group  I)  favored 
placebo  over  quinine  sulfate  for  all  five 
efficacy  variables.  In  addition,  as  for  the 
first  study,  the  appropriate  statistical 
analysis  for  this  type  of  study  was  not 
done.  The  hypothesis  of  equal  carryover 
effect  was  not  tested  and  not  rejected 
before  any  of  the  other  statistical  tests 
for  treatment  effect  were  performed.  The 
results  of  this  study  are  not  adequate  to 
support  the  effectiveness  of  quinine 
sulfate  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps. 

The  study  by  Jones  and  Castleden 
(Ref.  5)  also  does  not  provide  adequate 
evidence  of  quinine  sulfate's 
effectiveness  for  this  indication.  The 
study  was  a  double-blind  crossover 
study  of  nine  patients  with  four  2-week 
periods  of  observation  (a  run-in  period 
and  a  washout  period  in  addition  to  two 
treatment  periods  of  placebo  or  quinine 
sulfate  300  mg/day).  The  same  five 
efficacy  values  as  in  the  second  study 
abote  were  evaluated:  Frequency, 
severity,  and  duration  of  leg  cramps, 
and  induction  and  quality  of  sleep.  No 
raw  data  were  included  to  substantiate 
any  of  the  statistical  claims  made  by  the 
authors;  nor  was  a  protocol  included  in 
the  article. 

Of  the  five  primary  efficacy  variables, 
only  severity  of  cramps  was  claimed  to 
show  a  significant  difference  between 
quinine  sulfate  and  placebo  (p  <  0.025), 
although  an  analysis  of  frequency  of 
cramps  after  2  a.m.  was  also  claimed  to 
be  significant  (p  <  0.025).  There  was  no 
indication  that  the  time  period  after  2 
a.m.  was  identified  in  the  protocol  as 
defining  a  primary  endpoint;  thus,  this 
is  assumed  to  be  a  post-hoc  analysis 
done  after  reviewing  the  data.  In 
general,  the  isolated  severity  finding  is 
not  convincing  on  its  face.  In  addition, 
the  published  article  did  not  provide 
sufficient  information  to  permit  an 
independent  analysis  of  the  data.  For 
these  reasons,  the  study  does  not 
provide  evidence  that  quinine  sulfate  is 
an  effective  treatment  for  nocturnal  leg 
muscle  cramps. 

Three  studies  (Refs.  1,2,  and  6)  were 
submitted  to  support  the  effectiveness  of 
quinine  sulfate  and  vitamin  E 
individually  and  in  combination  for  the 


treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps.  The 
Freiburg  study  (Ref.  1)  was  a  5-week, 
double-blind,  randomized,  crossover 
study  in  24  subjects.  All  subjects 
received  placebo  during  week  1 
(baseline),  week  3,  and  week  5.  Subjects 
in  group  I  received  quinine  in  week  2 
and  the  combination  of  quinine  and 
vitamin  E  in  week  4,  while  subjects  in 
group  II  were  given  the  combination 
product  in  week  2  and  quinine  in  week 
4.  A  statistically  significant  difference  in 
frequency  of  attacks  between  the 
combination  product  and  quinine 
sulfate  was  reported,  but  no  difference 
in  duration  or  severity  of  attack  was 
found  between  these  two  active 
treatments.  The  report  described  an 
"obvious"  improvement  in  frequency, 
duration,  and  severity  of  attacks 
between  the  placebo  periods  and  both 
active  treatments,  but  no  statistical 
evidence  or  analysis  to  support  this 
conclusion  was  provided.  Moreover,  the 
comparison  of  treatments  and  placebo 
did  not  involve  randomized  patient 
groups,  nor  was  it  blinded.  Only  the 
portion  of  the  study  comparing  the 
combination  product  versus  quinine 
was  a  randomized,  double-blind  trial. 
The  study  report  did  not  include  the 
study  protocol,  details  of  the  statistical 
analysis  conducted,  or  individual 
subject  data.  The  model  described  in  the 
summary  of  the  data  analysis  did  not 
properly  separate  carryover  effect  from 
treatment  effect.  The  study  provides  no 
evidence  from  a  controlled  trial  that 
quinine  is  effective  for  nocturnal  leg 
muscle  cramps. 

The  other  study  (Ref.  2)  also 
employed  a  complicated  randomized, 
four-period,  crossover  design.  There 
were  205  subjects  randomly  assigned  to 
one  of  four  treatment  groups:  Quinine 
sulfate  260  mg/day,  vitamin  E  1,600 
I.U./day,  a  combination  of  quinine  and 
vitamin  E,  or  placebo.  The  combination 
of  quinine  and  vitamin  E  was  reported 
as  being  statistically  superior  to  both  its 
components  and  placebo  for  six 
variables:  Eflect  of  cramps  on  falling 
asleep,  nighttime  awakening  due  to 
cramps,  number  of  cramps,  severity  of 
cramps,  subject  global  evaluation,  and 
difficulty  falling  asleep  due  to  cramps. 
The  study  also  reported  statistically 
significant  positive  findings  on  quinine 
sulfate  versus  placebo  for  the  first  five 
of  these  six  variables.  As  in  the  Freiburg 
study,  the  model  used  in  the  statistical 
analysis  does  not  properly  separate  the 
carryover  effect  from  the  treatment 
effect.  Neither  the  data  listings  nor  the 
results  by  period  were  provided. 
Therefore,  the  agency  was  unable  to 
independently  analyze  the  results  of 


this  study  or  to  rely  on  the  analysis     , 
provided  as  evidence  that  the  reported 
results  were  attributable  to  drug 
treatment. 

The  third  clinical  study  compared 
quinine  sulfate,  vitamin  E,  and  a 
combination  of  quinine  sulfate  and 
vitamin  E  to  placebo,  for  the  treatment 
and/or  prevention  of  nocturnal  leg 
muscle  cramps  (Ref.  6).  This  study  was 
a  multicenter.  randomized,  block 
parallel-design  with  a  single-blind, 
placebo,  run-in  period,  followed  by  a  2- 
week,  double-blind,  randomized, 
treatment  phase.  Subjects  who  had  at 
least  one  leg  cramp  per  night  for  a 
minimum  of  3  nights  during  the  single- 
blind  placebo  week,  and  met  all  other 
selection  criteria,  were  randomly 
assigned  to  one  of  the  four  double-blind 
treatment  groups.  Capsules,  identical  in 
appearance,  contained  either  placebo, 
quinine  sulfate  64.8  mg,  vitamin  E  400 
I.U.,  or  a  combination  of  quinine  sulfate 
64.8  mg  and  vitamin  E  400  I.U.  Subjects 
were  instructed  to  take  two  capsules 
following  their  evening  meal,  and  two 
capsules  before  bedtime,  which 
provided  daily  doses  of  259.2  mg  of 
quinine  sulfate,  1.600  I.U.  of  vitamin  E, 
or  the  combination  thereof. 

Efficacy  endpoints  identified  in  the 
protocol  were:  (1)  Number  of  episodes 
of  nocturnal  leg  cramps  per  week,  (2) 
sleep  disturbance  due  to  nocturnal  leg 
cramps,  (3)  severity  of  nocturnal  leg 
cramps,  and  (4)  duration  of  nocturnal 
leg  cramps.  However,  none  of  the 
parameters  was  designated  as  a  primary 
efficacy  variable  in  the  protocol.  The 
protocol  specified  that  efficacy  would 
be  analyzed  by  analysis  of  variance  with 
repeated  measures  test,  as  well  as  other 
methods  deemed  appropriate.  On  the 
basis  of  an  estimated  30  percent 
difference  between  the  combination 
product  and  its  components,  assuming 
an  alpha  of  0.05  and  statistical  power  of 
70  percent,  a  sample  size  of  972 
evaluable  subjects  was  planned  (243 
subjects/group).  Enrollment  was 
suspended,  however,  and  the  data  were 
analyzed  after  498  evaluable  subjects 
(51  percent)  completed  the  study. 
Subjects  were  approximately  evenly 
distributed  among  treatment  group.s. 

In  the  final  report,  results  were 
separately  analyzed  for  weeks  1  and  2 
of  the  double-blind  treatment.  The 
change  from  baseline  scores  obtained 
during  the  single-blind,  placebo  week 
was  analyzed  on  seven  variables  for 
each  of  the  treatment  groups  at  days  7 
and  14  using  a  two-way  analysis  of 
variance  test  with  terms  for  treatment, 
center,  and  treatment  by  center 
interaction.  The  data  were  not  analyzed 
using  the  analysis  of  variance  with 
repeated  measures  test,  as  prospectively 
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stated  in  the  protocol.  The  variables 
were:  (1)  Number  of  nights  per  week 
with  leg  cramps,  (2)  average  number  of 
leg  cramps  per  night,  (3)  average 
severity  of  leg  cramps  per  night,  (4) 
average  duration  of  leg  cramps  per 
night,  (5)  average  number  of  leg  cramps 
per  night  with  sleeping  difficulty,  (6). 
average  degree  of  difficulty  getting  to 
sleep  per  night,  and  (7)  average  number 
of  nights  per  week  awakened  by  leg 
cramps.  The  placebo  group  was 
compared  with  the  remaining  treatment 
groups  with  the  least-significant- 
difference  test  using  error  mean  square 
from  the  analysis  of  variance  table. 
Within  each  treatment  group,  the 
amount  of  change  from  baseline  for  each 
efficacy  parameter  was  compared  for 
each  double-blind  treatment  week  using 
the  Wilcoxon  sign  rank  test.  P-values  of 
0.05  or  less  were  considered  statistically 
significant. 

Twelve  centers  initially  participated 
in  the  study.  Three  centers  were 
terminated  because  of  low  enrollment 
(less  than  four  evaluable  subjects  in  at 
least  one  treatment  group).  Tliese  low 
enrollment  centers  were  combined  in 
the  analysis. 

In  the  final  report,  the  number  of 
nights  per  week  with  leg  cramps  was 
declared  the  primary  efficacy  variable. 
During  the  baseline  period,  a  mean  of 
approximately  5  nights  per  week  with 
leg  cramps  was  recorded  in  all  groups 
(placebo  4.72,  combination  4.95, 
quinine  sulfate  5.04,  vitamin  E  4.98).  All 
groups  improved  during  week  1  with  a 
reduction  in  frequency  to  approximately 
4  nights  per  week  with  cramps  (placebo 
4.04.  combination  3.73,  quinine  sulfate 
3.53,  vitamin  E  3.97).  The  greatest 
reductions  were  in  subjects  given 
quinine  sulfate  and  the  combination 
product  and  the  difference  in  week  1 
was  found  to  be  statistically  significant 
compared  to  placebo  for  these  treatment 
groups  (p  less  than  or  equal  to  0.04). 

Statistically  significant  differences 
between  quinine  sulfate  and  placebo 
were  reported  in  the  first  week  of  the 
study  fi^r  four  of  the  six  remaining 
efficacy  variables  declared  to  be 
secondary  parameters  in  the  final  report. 
Quinine  was  reported  to  be  significantly 
better  than  placebo  in  reducing  the 
average  number  of  leg  cramps  per  night, 
average  severity  of  leg  cramps  per  night, 
average  duration  of  leg  cramps  per 
night,  and  average  number  of  nights  per 
week  with  sleeping  difficulty.  No 
statistically  significant  differences 
between  any  of  the  treatment  groups  for 
any  variable  were  reported  for  the 
second  week  of  the  study.  The  comment 
concluded  that  quinine  sulfate,  alone 
and  in  combination  with  vitamin  E,  at 
a  daily  dose  of  approximately  260  mg 


was  safe  and  effective  in  the  short  term 
(1-week)  treatment  of  nocturnal  leg 
muscle  cramps. 

The  agency  finds  that  there  were  a 
number  of  fiaws  in  the  analysis  of  this 
study.  First,  the  primary  endpoint 
(number  of  nights  per  week  with  leg 
cramps)  appears  to  have  been  arbitrarily 
chosen  after  the  study  was  completed. 
Non«  of  the  efficacy  variables  was 
declared  the  primary  endpoint  in  the 
protocol.  Second,  the  study  was  of  2 
week's  duration,  and  there  was  no 
provision  in  the  protocol  for  separate 
evaluation  of  the  data  fi-om  week  1  and 
week  2.  Thus,  there  is  no  basis  for  the 
decision  to  analyze  week  1  and  week  2 
separately  in  the  absence  of  such  an 
analysis  declared  prospectively  in  the 
protocol.  In  fact,  an  analysis  of  both 
weeks  together  (see  below)  does  not 
show  a  significant  benefit  of  quinine. 
Third,  an  adjustment  for  multiple 
comparisons  should  have  been  inchjdod 
in  the  data  analysis.  Given  siaven 
variables,  two  active  treatments,  and  at 
least  three  time  points  at  which  data 
could  be  analyzed  (first  week,  second 
week,  both  weeks),  the  nominally 
significant  differences  between 
treatments  at  the  end  of  week  one  would 
not  he  expected  to  retain  statistical 
significance  if  an  adjustment  for 
multiple  comparisons  were  included  in 
the  analysis.  Even  considering  the 
retrospectively  identified  primary 
endpoint,  a  correction  for  three  "looks" 
(week  1,  week  2,  and  together)  would  at 
luast  double  the  nominal  p-value. 

Even  without  correction  for 
multiplicity,  the  results  do  not  support 
the  conclusion  that  quinine  sulfate  and 
vitarain  E,  alone  or  in  combination,  are 
effective  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps.  First,  week  2  results  fail  to 
replicate  the  results  of  week  1.  No 
differences  between  any  of  the  treatment 
groups  for  any  parameter  were  foimd  at 
the  end  of  week  2,  nor  was  the 
investigators'  global  assessment, 
condijcted  at  tha  end  of  the  2-vveek 
double-blind  period,  ablo  to 
differentiate  between  treatments. 
S(H;and,  a  significant  treatment  by 
center  interaction  was  found  for  the 
reported  superiority  of  quinine  sulfate 
over  placebo  in  week  1  in  reducing  the 
number  of  nights  per  week  with  leg 
cramps.  The  result  was  driven  by  two  of 
nine  centers.  In  one  of  these  centers,  the 
combination  product  was 
indistinguishable  from  placebo,  and  in 
the  other,  the  superiority  of  placebo 
over  the  combination  neared  statistical 
significance  (p  =  0.10).  Thus,  in  the  two 
clinics  responsible  for  the  favorable 
week  1  results  of  treatment  with 
quinine,  there  was  a  failure  to  replicate 


the  result  reported  with  quinine  sulfate 
alone.  Vitamin  E  was  ineffective  in  all 
parameters  measured  throughout  the 
study. 

The  four  retrospectively-declared 
secondary  endpoints  for  which 
statistically  significant  reductions  were 
reported  in  week  1  in  the  quinine 
sulfate  group  compared  to  placebo  were: 
(1)  The  number  of  cramps  per  night,  (2) 
the  number  of  nights  with  sleeping 
difficulty,  (3)  the  severity  of  the  cramps, 
and  (4)  the  duration  of  the  cramps. 
Although  a  consistent  benefit  on  these 
endpoints  would  render  a  finding  on  the 
primary  endpoint  more  persuasive,  as 
with  the  primary  efficacy  endpoint, 
none  of  the  differences  between  active 
treatment  and  placebo  persisted  through 
to  the  end  of  week  2.  For  the  reasons 
discussed  above,  the  post  hoc,  week-1 
analysis  of  these  endpoints  fails  to 
provide  convincing  evidence  to  support 
the  efficacy  of  quinine  sulfate  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps. 

Two  additional  analyses  of  the  results 
of  the  study  were  submitted  (Rcfs.  8  and 
9).  The  first  (Ref.  8)  was  an  analysis  of 
the  number  of  leg  cramps  per  day  for 
each  day  of  the  study.  This  analysis 
showed  occasional  days  in  which 
quinine  was  superior  to  placebo,  but  is 
on  the  whole  not  helpful.  Given  an 
entry  cramp  rate  of  one  cramp  episode 
per  night  for  at  least  3  nights  per  week, 
significant  differences  in  any  endpoint- 
would  not  be  expected  on  a  day-by-day 
(i.e.,  noncumulativejovaluation. 

The  second  analysis  (Ref.  9)  was  of 
the  total  cramp  rate  (mean  number  of 
cramps  per  day  over4he  course  of  the- 
entire  study  period)  for  both  the 
evaluable  subset  of  subjects  and  the 
intent-to-trcat  population^  Two  analyses 
were  performed  on  each  group.  In  one 
analysis,  only  those  subjects  who 
completed  the  study  with  at  least  14 
days  of  treatment  (the  completer 
analysis)  were  analyzed,  while  the  other 
analysis  involved  the  results  from  all 
subjects  with  efficacy  observations  (the 
endpoint  analysis)  for  the  quinine 
sulfate  and  placebo  treatment  groups.  In 
the  endpoint  analyses,  where  less  than 
14  days  of  treatment  was  completed,  leg 
cramps  for  the  observed  number  of  days 
were  calculated,  and  the  mean  was 
carried  forward  to  14  days.  None  of  the 
four  analyses  revealed  statistically 
significant  reductions  jn  the  mean 
number  of  leg  cramps  experienced 
during  14  days  of  treatment  in  the 
quinine-treated  subjects  compared  with 
placebo  subjects.  The  endpoint  analysis 
for  evaluable  patients  approached 
statistical  significance  for  quinine 
sulfate  (p  =  0.06),  but  the  results  of  the 
completer  analysis  for  evaluable 
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subjects  and  both  intent-to-treat 
-  analyses  were  clearly  negative.  The  total 
cramp  rate  over  the  entire  study  is  the 
most  straightforward  effectiveness 
measure;  it  did  not  show  a  drug  effect 
on  cramps.  While  the  favorable  trend  on 
one  analysis  could  suggest  activity,  the 
study  was  already  of  very  substantial 
size  and  should  have  been  able  to  detect 
a  clinically  meaningful  response.  This 
study,  therefore,  does  not  provide 
evidence  of  efficacy  of  quinine  sulfate, 
vitamin  E.  or  the  combination  thereof  in 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps. 

Based  on  the  above  discussion,  the 
agency  concludes  that  the  submitted 
data  are  inadequate  to  establish  the 
effectiveness  of  quinine  sulfate  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps.  Further, 
the  agency  concludes  that  the  submitted 
data  do  not  adequately  address  the 
safety  and  effectiveness  issues  raised  by 
the  agency  in  the  tentative  final 
monograph  (see  discussion  above). 

Additional  agency  comments  and 
evaluations  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Refs.  10, 
11,  and  12). 

The  Commissioner  has  determined 
that  there  are  not  reasonable  grounds  in 
support  of  a  hearing  and  that  a  hearing 
on  this  issue  is  not  warranted.  Six 
clinical  trials  have  been  submitted  and 
have  failed  to  establish  the  safety  and 
efficacy  of  quinine  sulfate  in  treating 
and/or  preventing  nocturnal  leg  muscle 
cramps.  Occasional  significant 
differences  favoring  quinine  were  not 
replicated  within  or  between  studies.  In 
two  crossover  design  studies  (Refs.  3 
and  4),  appropriate  analyses  revealed  no 
significant  differences  between  quinine 
sulfate  and  placebo.  The  results  of  a 
very  large  parallel-design,  2-week  study 
showed  no  significant  effect  in  an 
analysis  of  the  2-week  data. 

In  addition,  deficiencies  in  the  studies 
themselves  render  the  reported  results 
unreliable.  Each  of  these  studies 
involved  multiple  endpoints,  none  of 
which  was  prospectively  declared  as  the 
primary  efficacy  variable(s)  in  any  of  the 
studies.  There  was  no  attempt  to  correct 
significance  levels  for  multiple 
endpoints.  The  design  of  one  study  did 
not  permit  the  independent  evaluation 
of  the  efficacy  of  quinine  sulfate  alone 
(Ref.  1).  In  three  crossover  studies  (Refs. 
2,  3,  and  4),  the  treatment  effect  was 
confounded  by  potential  carryover  effect 
and  baseline  differences.  The  2-week, 
parallel-design  study  (Ref.  6)  showed  no 
effect  overall  for  the  entire  treatment 
period,  including  the  investigator's 
global  assessment.  Only  by  considering 
the  results  of  week  1  separately,  an 
unplanned  analysis,  was  any  significant 


difference  between  quinine  and  p^acebo 
found  in  this  study,  and  this  finding 
was  confounded  by  a  significant 
treatment-by-center  interaction.  For 
these  reasons,  the  studies  cannot  be 
considered  adequate  and  well- 
controlled  clinical  investigations  as 
required  under  §  330.10(a)(4)(ii).  The 
Commissioner  concludes  that  a  hearing 
on  this  issue  is  not  justified  for  the 
reasons  stated  above. 
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13.  One  comment  disagreed  with  the 
agency's  Category  III  classification  of 


vitamin  E  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps  on  the  basis  of  a  lack  of 
adequate  clinical  data  demonstrating  the 
effectiveness  of  vitamin  E  for  this 
indication  (50  PR  46588  at  46591).  The 
comment  contended  that  there  is 
sufficient  evidence  of  vitamin  E's 
effectiveness  for  this  indication  at 
present  to  warrant  classif>'ing  it  in 
Category  I.  The  comment  subsequently 
submitted  the  results  of  two  clinical 
studies  (Refs.  1  and  2)  comparing 
vitamin  E,  quinine  sulfate,  a 
combination  product  containing  vitamin 
E  and  quinine  sulfate,  and  placebo  for 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  to  support 
the  effectiveness  of  the  individual 
ingredients  (vitamin  E  and  quinine 
sulfate)  as  well  as  the  combination  of 
these  ingredients  for  this  indication.  In 
addition,  in  responding  to  a  citizen 
petition,  one  comment  included  a 
clinical  study  comparing  vitamin  E, 
quinine  sulfate,  a  combination  product 
containing  both  ingredients,  and 
placebo  (Ref.  3). 

In  the  tentative  final  monograph,  the 
agency  concluded  that  there  was  a  lack 
of  controlled  studies  demonstrating  the 
effectiveness  of  vitamin  E  in  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps.  The 
agency  also  determined  that  a  safe  and 
effective  OTC  dosage  of  vitamin  E  had 
not  been  established  (50  FR  46588  at 
46591).  Therefore,  the  agency  classified 
vitamin  E  in  Category  III  for  this  use. 

The  agency  has  reviewed  the 
additional  clinical  data  that  have  been 
submitted  and  determined  that  they  are 
not  adequate  to  support  the 
reclassification  of  vitamin  E  to  Category 
I  for  this  use.  In  one  double-blind, 
randomized,  crossover  study  (Ref.  1),  a 
combination  product  containing  64.8 
mg  quinine  sulfate  and  400  I.U.  of 
vitamin  E  in  a  lecithin  base  was 
compared  to  64.8  mg  of  quinine  sulfate 
for  the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  in  subjects 
with  a  history  of  nocturnal  leg  muscle 
cramps.  Subjects  were  randomized  into 
two  groups.  All  subjects  took  placebo 
during  week  1  and  at  the  end  of  week 
1  only  those  subjects  reporting  at  least 
three  cramps  per  week  were  allowed  to 
continue  in  the  study.  One  group 
received  the  combination  product 
during  week  2  and  quinine  sulfate 
during  week  4,  while  for  the  other  group 
this  order  was  reversed.  Both  groups 
also  received  placebo  during  weeks  3 
and  5. 

Both  quinine  sulfate  and  the 
combination  of  quinine  sulfate  and 
vitamin  E  were  reported  to  reduce  the 
frequency  of  nocturnal  leg  muscle 
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cramps  in  this  study.  A  greater 
reduction  in  the  frequency  of  these  leg 
cramps  was  observed  in  subjects  taking 
the  combination  product  compared  to 
subjects  taking  quinine  alone.  The 
difference  was  reported  to  be 
statistically  signihcant  using  Wilcoxon's 
signed-rank  test.  No  significant 
differences  were  found  between 
treatments  for  either  duration  or  severity 
of  attacks.  However,  as  previously 
di.scussed  (see  section  I.C.  comment 
12),  the  study  report  did  not  include  the 
study  protocol,  details  of  the  statistical 
analysis,  or  individual  subject  data,  and 
the  analysis  described  does  not  properly 
separate  carryover  effect  from  treatment 
effect.  Therefore,  it  is  not  possible  to 
conclude  that  either  treatment  used  in 
this  study  was  effective  for  this 
indication. 

The  second  clinical  study  (Ref.  2)  was 
a  double-blind,  randomized,  crossover 
study  conducted  at  two  sites  and 
involved  subjects  with  at  least  a  3- 
month  history  of  at  least  two  significant 
nocturnal  leg  muscle  cramps  per  week. 
The  subjects  did  not  receive  any  drug 
for  the  first  1-week  run-in  period,  then 
received  four  treatment  periods  (5  days 
each]  that  were  separated  by  a  2-day 
'washout  period  that  included  a  2-day 
drug-free  period  after  the  last  treatment 
period.  Thus,  each  subject  received  each 
of  the  four  treatments  (quinine  sulfate 
64.8  mg  in  combination  with  400 1.U. 
vitamin  E,  64.8  mg  quinine  sulfate,  400 
I.U.  vitamin  E,  and  placebo).  A  total  of 
205  subjects  (out  of  209  subjects 
originally  enrolled)  completed  the  study 
at  the  two  locations. 

Each  morning  upon  arising,  subjects 
recorded  on  a  daily  evaluation  form 
°  their  response  to  questions  regarding 
their  difficulty  or  failure  to  get  to  sleep 
due  to  night  leg  cramps  and  whether  or 
not  the  ixamps  had  awakened  them  the 
previous  night.  Subjects  were  also  asked 
to  rate  on  a  scale  from  0  (no cramps)  to 
3  (very  difTieult)  the  effect  of  leg  cramps 
on  their  ability  to  fall  asleep  and  to 
record  the  number,  time  of  occurrence, 
duration,  and  severity  of  leg  cramps  on 
the  evaluation  form.  At  tlie  end  of  each 
weekly  treatment  period,  subjects  were 
asked  to  complete  a  global  evaluation 
form  and  to  record  any  change  in  their 
condition  during  that  period,  as  follows: 
Greatly  improved,  slightly  improved,  no 
improvement,  or  worse.  Subjects  who 
selected  "worse"  were  asked  to  explain 
why. 

The  comment's  statistical  analysis  of 
the  study  evaluated  the  following 
variables  based  on  portions  of  the 
subjects'  daily  evaluation  forms  and 
their  global  evaluation  of  treatment 
effect:  (1)  Number  of  nights  per  week 
subjects  had  difficulty  getting  to  sleep 


due  to  night  leg  cramps,  (2)  effect  of  leg 
cramps  on  subject's  ability  to  get  to 
sleep,  (3)  number  of  nights  per  week 
that  leg  cramps  prevented  subjects  from 
going  to  sleep,  (4)  number  of  nights  per 
week  that  leg  cramps  woke  subjects  up, 
(5)  number  of  leg  cramps  per  week,  (6) 
severity  of  the  leg  cramps,  and  (7) 
subj«cts'  global  evaluations  of  how  their 
condition  changed  over  the  previous 
week.  In  addition,  the  following 
parameters  were  derived  from  these 
vari^les  and  evaluated:  (1)  Number  of 
nights  per  week  with  leg  cramps,  (2) 
mean  number  of  leg  cramps  per  night, 
(3)  total  severity  score  during  each 
week,  (4)  mean  effect  of  leg  cramps  on 
sleep  per  week,  and  (5)  mean  severity 
per  cramp.  Separate  analyses  of  the 
results  from  each  site  and  analysis  of 
pooltd  results  from  both  study  cites 
were  reported.  Vitamin  E  was  found  to 
be  statistically  significantly  superior  to 
placebo  in  7  of  the  12  efficacy  variables 
evaluated  on  the  basis  of  the  combined 
data  end  in  6  of  the  12  variables  on  the 
basis  of  data  from  at  least  one  of  the 
locations.  The  combination  was  found 
to  be  statistically  superior  to  the 
individual  ingredients  and  placebo  on    . 

11  oat  of  the  12  variables  evaluated  on 
the  bosis  of  both  the  combined  data  and 
data  horn  at  least  one  of  the  locations. 
On  that  same  basis,  quinine,  sulfiate  was 
found  to  be  statistically  superior  to 
placebo  in  9  of  the  12  variables 
evaluated  and  to  vitamin  E  in  1  of  the 

12  variables.  The  comment  concluded 
that  quinine  and  vitamin  E  were 
significantly  additive  in  their  effects, 
and  that  it  was  this  additive  effect  that 
resulted  in  the  highly  significant 
superiority  of  the  combination  over  its 
individual  components. 

.  The  agency  has  determined  that  the 
statistical  analysis  presented  with  this 
study  is  inadequate  for  review  because 
the  model  used  does  not  properly 
separate  the  carryover  e^ect  from  the 
treatment  effect.  The  model  consisted  of 
a  sequence  or  code  effect,  a  subject 
within  code  effect,  a  visit  effect,  and  a 
treatment  effect.  For  a  given  subject,  this 
model  says  that  code  effect  is  constant 
over  all  visits;  thus,  carryover  effect 
must  be  partially  confounded  with 
treatment  effect.  Therefore,  the  analysis 
presanted  cannot  be  relied  upon  to 
demonstrate  the  efficacy  of  any  of  the 
treatments. 

The  third  clinical  study  was  a 
multicenter,  randomized,  block, 
parallel-design  with  a  single-blind, 
placabo,  run-in  period,  followed  by  a  2- 
week  double-blind,  randomized, 
treatment  phase  (see  section  I.C, 
comment  12).  No  statistically  significant 
treatment  effect  of  vitamin  E  was 


detected  at  the  end  of  the  double-blind 
phase  for  any  variable  in  this  study. 

The  agency  concludes  that  the 
submitted  data  are  inadequate  to 
establish  the  effectiveness  of  vitamin  E 
or  the  combination  of  vitamin  E  and 
quinine  sulfate  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps.  Therefore,  both  vitamin  E 
individually  and  in  combination  with 
quinine  sulfate  are  nonmonograph 
conditions. 

The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Refs.  4 
and  5). 
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D.  Comments  on  Labeling 

14.  Several  comments  requested 
revisions  in  parts  of  the  labeling 
proposed  in  the  tentative  final 
monograph.  Two  comments  disagreed 
with  the  agency's  statement  of  identity. 
One  comment  argued  that  it  was  a 
restatement  of  the  indication  proposed 
in  §  343.150(b).  In  place  of  the  agency's 
proposed  statement  of  identity 
("nocturnal  leg  muscle  cramps 
treatment  and/or  prevention"),  one 
comment  requested  that  "muscle 
relaxant  pain  reliever"  or  "analgesic"  be 
used.  The  comment  contended  that  its 
suggestions  were  more  descriptive  of 
general  pharmacological  cat^ories  as 
described  in  21  CFR  201.61.  Another 
comment  suggested  changing  the 
statement  to  "night  leg  cramp  relief," 
arguing  that  this  statement  would  be 
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more  "meaningful  to  the  layman"  in 
accord  with  21  CFR  201.61.  The 
comment  added  that  its  suggested  term 
is  currently  used  in  the  labeling  of  a 
major  OTC  quinine  product  and  reflects 
a  more  contemporary  description  of  the 
condition  being  treated. 

Referring  to  the  warning  proposed  in 
§  343.150(c)  that  reads  "Discontinue  use 
if  ringing  in  the  ears,  deafness,  skin 
rash,  or  visual  disturbances  occur,"  one 
comment  requested  that  the  words  "and 
consult  a  physician"  be  added  following 
"discontinue  use."  The  comment 
believed  that  such  a  warning  would 
facilitate  further  medical  treatment,  if 
deemed  necessary.  The  comment  added 
that  the  agency  had  proposed  similar 
warnings  in  other  OTC  drug 
monographs,  for  example,  proposed 
§  333.50(c)(2)  and -(c)(3)  for  topical  acne 
drag  products  (January  15,  1G35,  50  FR 
2172  at  2181).  The  comment  explained 
that  this  addition  to  the  warning  would 
better  serve  the  elderly,  the  population 
most  likely  to  use  the  product. 

One  comment  recommended  that  the 
agency  distinguish  between  treatment 
and  prevention  directions  for  the  drug, 
and  proposed  the  following:  "When 
night  leg  cramps  occur,  take  200-325 
mg  at  once.  To  help  prevent  further 
night  leg  cramps,  take  200-325  mg  two 
hours  before  bedtime  for  14  days.  Do  not 
exceed  more  than  325  mg  daily."  The 
comment  concluded  that,  in  providing 
adequate  directions  for  use,  it  is 
appropriate  to  discuss  dosages  for  initial 
onset  of  leg  muscle  cramps  and  for 
prevention  of  future  cramps. 

No  ingredients  for  treating  and/or 
preventing  nocturnal  leg  muscle  cramps 
are  currently  generally  recognized  as 
safe  and  effective  for  inclusion  in  an 
OTC  drug  monograph;  thus,  no  OTC 
labeling  is  being  finalized  at  this  time. 
Accordingly,  the  comments'  requests  are 
not  being  addressed  in  this  document. 
However,  in  the  event  that  any 
ingredient  for  treating  and/or  preventing 
nocturnal  leg  muscle  cramps  reaches 
OTC  drug  monograph  status,  the  agency 
will  determine  appropriate  labeling  at 
that  time  and  publish  it  in  a  future  issue 
of  the  Federal  Register. 

II.  The  Agency's  Final  Conclusions  on 
OTC  Drug  Products  For  The  Treatment 
and/n-  Prerention  of  Nocturnal  Leg 
Muscle  Cramps 

The  agency  concludes  that  the  data 
and  information  submitted  are 
inadequate  to  establish  the  safety  and 
effectiveness  of  quinine  sulfate,  vitamin 
E,  or  the  combination  of  quinine  sulfate 
and  vitamin  E  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps. 


Three  clinical  studies  of  vitamin  E, 
alone  or  in  combination  with  quinine 
sulfate,  were  submitted.  The  report  of 
one  of  the  studies  provided  no  details  of 
the  statistical  analysis  conducted;  the 
model  described  in  the  summary  of  the 
analysis  failed  to  separate  carryover 
effect  from  treatment  effect;  and  neither 
the  protocol  nor  the  individual  subject 
data  were  provided.  Independent 
verification  of  the  conclusions 
presented,  therefore,  was  not  possible. 
On  the  basis  of  the  information 
provided  in  the  report,  no  conclusions 
about  the  efficacy  of  vitamin  E  are 
possible  from  this  study.  In  another 
study,  a  statistically  significant  effect  of 
vitamin  E  was  reported  in  7  of  12 
endpoints,  and  statistically  significant 
differences  from  placebo  were  reported 
in  11  of  12  endpoints  for  the 
combination  product.  In  this  stud  v. 
however,  treatment  effect  was 
confounded  by  carr>'over  effect  making 
it  impossible  to  ascribe  observed 
differences  to  vitamin  E.  Further,  the 
third  study,  a  large,  multicenter,  2-week, 
parallel-design  study  comparing  vitamin 
E,  quinine  sulfate,  a  combination  of 
vitamin  E  and  quinine  sulfate,  and 
placebo  showed  no  significant 
difference  for  vitamin  E  compared  to 
placebo  on  any  parameter  at  the  end  of 
the  double-blind  treatment  period. 

Six  clinical  trials  were  submitted  to 
establish  the  safety  and  efficacy  of 
quinine  sulfate  in  treating  and/or 
preventing  nocturnal  leg  muscle 
cramps.  Effectiveness  results  reported  as 
significant  were  not  replicated  within  or 
between  studies.  In  two  crossover 
studies,  significant  differences  between 
quinine  sulfate  and  placebo  were  seen 
only  in  the  second  leg  of  the  crossover, 
and  there  were  significant  pretreatment 
differences.  Analysis  of  the  first  leg  of 
these  crossover  studies  showed  no  effect 
of  quinine.  In  a  large,  2-week,  parallel 
study  of  quinine  sulfate,  vitamin  E,  and 
the  combination  of  these  ingredients 
versus  placebo,  no  statistically 
significant  differences  were  found 
between  active  treatments  and  placebo 
for  the  full  2  weeks  of  the  study. 
Furthermore,  each  study  involved 
multiple  endpoints.  none  of  which  was 
prospectively  declared  as  the  primary 
efficacy  variable(s)  in  any  study. 
Statistical  analysts  was  conducted 
without  regard  to  adjustment  for 
multiple  comparisons,  casting  doubt  on 
the  validity  of  claimed  statistical 
significance  in  many  cases.  In  three 
crossover  studies,  the  treatment  effect 
was  confounded  by  potential  carryover 
effect  making  it  impossible  to  attribute 
the  results  to  the  study  drugs.  The 
agency  concludes  that  the  data  and 


information  submitted  do  not  provide 
substantial  evidence  of  effectiveness  of 
quinine  sulfate,  vitamin  E.  or  a 
combination  of  quinine  sulfate  and 
vitamin  E,  in  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps. 

Finally,  new  information  has  raised 
serious  safety  concerns  over  the  OTC 
availability  of  quinine  sulfate  for  this 
use.  Adverse  events  characteristic  of 
quinine  toxicity  were  observed  in  the 
healthy  populations  enrolled  in  the 
clinical  efficacy  studies  at  doses  of  260 
mg  and  325  mg  daily.  These  events 
included:  Visual,  auditory-,  and 
gastrointestinal  sjTnptoms,  and  fever. 
Studies  of  auditory,  vestibular,  and 
visual  function  in  subjects  given 
quinine  confirm  sensory  disturbances  at 
even  lower  doses.  Altered 
pharmacokinetics  with  age  results  in  a 
longer  half-life  of  quinine  in  older 
people  that  suggests  the  frequency  and 
severity  of  adverse  effects  may  be 
greater  in  the  elderly. 

In  addition  to  these  adverse  effects, 
serious  and  unpredictable 
hypersensitivity  reactions  to  quinine 
occur.  Symptoms  are  often  dramatic, 
leading  people  to  seek  medical 
treatment.  HospitaUzation  may  be 
required,  and  fatalities  have  been 
reported.  While  quinine-induced 
thrombocylopenia  is  the 
hypersensitivity  reaction  most 
frequently  reported  to  the  agency's 
spontaneous  reporting  system,  estimates 
of  the  incidence  of  quinine-induced 
thrombocytopenia  are  unreliable. 
Estimates  based  on  the  most  direct 
evidence,  however,  suggest  occurrence 
rates  between  1:1.000  and  1:3,500. 
Quinine  is  the  only  drug  available  OTC 
that  has  such  a  high  association  with 
this  serious  hematologic  sensitivity. 
Because  there  are  no  known  f^^tors  that 
predispose  people  to  the  development 
of  hypersensitivity  to  quinine,  which 
may  occur  after  1  week  of  exposure  or 
after  months  or  years  of  use,  label 
warnings  cannot  be  expected  to  protect 
consumers  from  hvpersensitivity 
reactions  to  quinine  products. 

Given  the  benign  nature  of  nocturnal 
leg  muscle  cramps,  the  failure  of  the 
clinical  studies  to  demonstrate  efficacy 
of  quinine  sulfate  in  this  condition,  the 
evidence  of  symptoms  of  quinine 
toxicity  at  the  OTC  doses  employed  for 
leg  cramps  in  a  proportion  of  the  target 
population,  and  the  potential  for 
serious,  life  threatening,  and  fatal 
hypersensitivity  reactions  to  quinine, 
the  agency  concludes  that  quinine  is  not 
safe  for  OTC  use  in  the  treatment  and/ 
or  prevention  of  nocturnal  leg  muscle 
cramps. 
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No  cominents  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (47  FR  43562 
and  50  FR  46588  at  46593). 

An  analysis  of  the  cost  and  benefits  of 
this  regulatuion,  conducted  under 
Executive  Order  12291,  was  discussed 
in  the  tentative  final  rule  of  November 
8. 1985,  (50  FR  46588).  No  comments 
were  received  in  response  to  the 
agencies  tentative  final  rule,  and  the 
substances  of  that  analysis  has  not 
changed.  Executive  Order  12291  has 
been  superseded  by  Executive  Order 
12866.  FDA  has  examined  the  impacts 
of  the  final  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Although  the  final  rule  will 
result  in  the  removal  of  some  products 
from  the  ore  marketplace,  only  a 
limited  number  of  products  are  affected. 
These  include:  (1)  All  combination 
products  containing  quinine  sulfate  and 
vitamin  E,  (2)  products  containing 
quinine  sulfate  alone  labeled  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps,  (3) 
products  containing  vitamin  E  alone 
labeled  with  the  same  claim,  and  (4)  any 
other  products  marketed  OTC  for  this 
claim.  No  further  initial  introduction  or 
delivery  for  introduction  into  interstate 
commerce  of  any  OTC  drug  product 
labeled  for  the  treatment  andVor 
prevention  of  nocturnal  leg  muscle 
cramps  will  be  allowed  after  the 
effective  date  of  this  final  rule.  Quinine 
is  currently  available  as  an  OTC  drug  for 
treating  chills  and  fever  of  malaria. 
Based  on  an  agency  review  of  currently 
marketed  products,  it  appears  that 
approximately  two-thirds  of  these 
quinine-containing  products  are 
marketed  for  antimalarial  use  (with 
approximately  one-third  for  the 
treatment  and/or  prevention  of 


nocturnal  leg  muscle  cramps).  (OTC 
quinine  drug  products  for  antimalarial 
use  will  be  discussed  in  future  issues  of 
the  Federal  Register.)  Vitamin  E  is 
currantly  available  OTC  for  use  as  a 
vitamin.  This  final  rule  does  not  affect 
the  continued  marketing  and 
availability  of  products  containing  this 
vitamin  provided  the  products  are  not 
labeled  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps.  Products  containing  quinine 
sulfate  and/or  vitamin  E  may  be 
relabeled  and  reformulated  where 
necessary  (e.g.,  combination  products) 
and  remain  in  the  marketplace  with 
other  allowed  claims,  as  described 
above.  Accordingly,  the  agency  certifies 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  req|uired. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
deviOBS,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  503, 
505.  506,  r07,  512-516,  520,  601|a),  701,  704, 
705,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  365,  356,  357,  360b-360f,  360j,  361(a), 
371,  374,  375,  379e);  sees.  215,  301,  302(a), 
351,  364-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216.  241,  242(a),  262,  263b- 
2b3n)- 

2.  New  §  310.546  is  added  to  subpart 
E  to  read  as  follows: 

§  3 1 0.S46    Drug  products  containing  active 
ingredients  offered  over-the-counter  (OTC) 
for  the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps. 

(a)  Quinine  sulfate  alone  or  in 
combination  with  vitamin  E  has  been 
present  in  over-the-counter  (OTC)  drug 
products  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps,  i.e.,  a  condition  of  localized 


pain  in  the  lower  extremities  usually 
occurring  in  middle  life  and  beyond 
with  no  regular  pattern  concerning  time 
or  severity.  There  is  a  lack  of  adequate 
data  to  establish  general  recognition  of 
the  safety  and  effectiveness  of  quinine 
sulfate,  vitamin  E,  or  any  other 
ingredients  for  OTC  use  in  the  treatment 
and/or  prevention  of  nocturnal  leg 
muscle  cramps.  In  the  doses  used  to 
treat  or  prevent  this  condition,  quinine 
sulfate  has  caused  adverse  events  such 
as  transient  visual  and  auditory 
disturbances,  dizziness,  fever,  nausea, 
vomiting,  and  diarrhea.  Quinine  sulfate 
may  cause  unpredictable  serious  and 
life-threatening  hypersensitivity 
reactions  requiring  medical  intervention 
and  hospitalization;  fatalities  have  been 
reported.  The  risk  associated  with  use  of 
quinine  sulfate,  in  the  absence  of 
evidence  of  its  effectiveness,  outweighs 
any  potential  benefit  in  treating  and/or 
preventing  this  benign,  self-limiting 
condition.  Based  upon  the  adverse 
benefit-to-risk  ratio,  any  drug  product 
containing  quinine  or  quinine  sulfate 
cannot  be  considered  generally 
recognized  as  safe  for  the  treatment  and/ 
or  prevention  of  nocturnal  leg  muscle 
cramps. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  for 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  is  regarded 
as  a  new  drug  within  the  meaning  of 
section  201(p)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  for 
which  an  approved  application  or 
abbreviated  apphcation  under  section 
505  of  the  act  and  part  314  of  this 
chapter  is  required  for  marketing.  In  the 
absence  of  an  approved  new  drug 
application  or  abbreviated  new  drug 
application,  such  product  is  also 
misbranded  under  section  502  of  the 
act. 

(c)  Clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  for 
OTC  use  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps  is  safe  and  effective  for  the 
purpose  intended  must  comply  with  the 
requirements  and  prociedures  governing 
the  use  of  investigational  new  drugs  set 
forth  in  part  312  of  this  chapter. 

(d)  After  February  22, 1995,  any  such 
OTC  drug  product  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  that  is  not  in 
compliance  with  this  section  is  subject 
to  regulatory  action. 

Dated:  August  4,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-20449  Filed  8-19-94;  8:45  ami 
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THE  PRESIDENT 

PANAMA  CANAL  COMMISSION 

35  CFR  Parts  133  and  135 

RIN  3207-AA23 

Tolls  for  Use  of  Canal  and  Rules  for 
Measurement  of  Vessels 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Final  rule. 


The  revised  35  CFR  part  135  provides 


SUMMARY:  This  rule  executes  a  major 
revision  of  the  rules  for  measurement  of 
vessels  using  the  Panama  Canal  effective 
October  1, 1994.  The  existing  rules  of 
measurement  are  replaced  with  a 
simplified,  objective  approach  which 
brings  the  Commission's  system  in  line 
with  an  international  practice  which 
entered  into  full  application  worldwide 
on  July  18, 1994.  The  revised 
measurement  rules  apply  a 
mathematical  formula  to  the  vessel's 
total  volume  to  produce  the  basis  for 
assessing  tolls.  The  tonnage  values 
computed  under  the  proposed  system 
are  comparable  to  those  calculated 
under  the  Commission's  existing  rules 
and,  in  the  aggregate,  are  equal  to 
existing  tonnages.  Accordingly,  no 
changes  are  made  to  the  rates  of  toll  for 
use  of  the  Canal;  however,  certain 
administrative  changes  to  the 
regulations  dealing  with  Canal  tolls  are 
necessaryJo  ensure  their  consistency 
with  the  revised  rules  of  measurement. 
EFFECTIVE  DATE:  October  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rhode,  Jr.,  Secretary,  Panama 
Canal  Commission,  1825  I  Street  NVV, 
Suite  1050,  Washington,  DC  20006- 
5402,  (Telephone:  (202)  634-6441) 
(Facsimile:  (202)  634-6439). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  procedures  set  forth  in  section 
1604  of  the  Panama  Canal  Act  of  1979. 
as  amended.  22  U.S.C.  3794.  and  in  the 
regulations  at  35  CFR  part  70,  on  April 
18. 1904.  nn  advance  notice  of  proposed 
rulernr,-.-^  was  published  in  the 
Federal  Register  (59  FR  18332) 
recommending  a  complete  revision  to 
the  Rules  for  Measurement  of  Vessels 
for  the  Panama  Canal  contained  in  35 
CFR  part  135.  The  change  is  designed  to 
simplify  the  Commission's 
measurement  procedures  and  briIl^ 
measurement  rulos  at  the  Canal  in  line 
with  the  worldwide  standard  of  tonnage 
measurement  as  contained  in  the  1969 
International  Convention  on  Tonnage 
Measurement  of  Ships.  At  that  time,  n 
written  analysis  showing  the  basis  imd 
justification  for  the  proposed  revision 
was  made  available  to  interested  parties. 


for 

a.  Establishment  of  measurement 
rules  for  the  Panama  Canal  Commission 
wrhich  are  based  on  Annex  1  of  the 
Convention; 

b.  Transitional  relief  measures  for 
certain  vessels,  provided  they  do  not 
have  a  structural  change  which  results 
in  an  alteration  of  10  percent  or  more  in 
their  total  volume; 

<:.  Continued  use  of  foreign  tonnage 
authorities,  and  for  acceptance  of 
reasonably  accurate  volumes  provided 
by  them; 

d.  Correction  of  tonnage  values  as 
n8t;essary  to  satisfy  the  Commission's 
dasire  for  accuracy;  and 

e.  Calculation  of  volumes  for  vessels 
without  an  International  Tonnage 
Certificate  1969  (ITC  69)  through  an 
alternative  tonnage  estimating  formula. 

In  addition  to  the  changes  to  35  CFR 
part  135,  certain  administrative  changes 
to  35  CFR  part  133  (Tolls  for  Use  of 
Canal)  are  required.  These  changes  will 
reconcile  the  language  of  part  133  with 
the  revised  part  135  by  allowing  for  the 
use  of  the  ITC  69  to  obtain  the  required 
total  volume  information. 

Written  comments  were  solicited  and 
received  from  intere.sted  parties,  and  a 
public  hearing  was  held  May  25.  1994 
in  Washington,  DC.  The  views 
presented  by  the  interested  parties  were 
considered  by  the  Board  of  Directors  of 
the  Panama  Canal  Commission  at  its 
quarterly  meeting  of  July  1994.  On  July 
13,  the  Board  agreed  to  recommend  to 
tha  President  the  revisions  to  the 
existing  measurement  system  and  the 
implementation  of  the  Panama  Canal 
Universal  Measurement  System  (PC/ 
UMS).  The  proposed  rule  and 
recommendation  to  the  President  was 
published  in  the  Federal  Register  (59 
FR  36398)  on  July  18,  1994.  A  complete 
record  of  the  proceedings  since  the 
initiation  of  the  proposal,  including  the 
views  of  the  interested  parties,  was 
included  in  the  Canal  Commission's 
final  recommendation  forw.irded  to  the 
Pr(?f,ident. 

List  of  Subjects  in  35  CFR  Parts  133  and 
133 

Measurement,  .N'avi -Ration,  Panama 
Canal,  Vessels. 

Acf  ordingiy,  35  CFR  parts  133  and 
li.'i  are  amended  as  follows: 

PART  133— TOLLS  FOR  USE  OF 

CANAL 

I.  The  authority  citation  fur  p.'ipt  133 
is  rnvi,sed  to  read  as  follows: 

Anthorilv:  22  I'SC.  .}791.  E  O.  122  It  A') 

r  k  .*.()4.1.  :i  CFR.  1981  Comp..  p.  257 


2.  Section  133.1  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)  and  (b)  to  read  as  follows 

§  133.1    Rates  of  toll. 

The  following  rates  of  toll  shall  be 
paid  by  vessels  using  the  Panama  Canal: 

(a)  On  merchant  vessels,  yachts,  army 
and  navy  transports,  colliers,  hospital 
ships,  and  supply  ships,  when  carrying 
passengers  or  cargo,  $2.21  per  PC/UMS 
Net  Ton— that  is,  the  Net  Tonnage 
determined  in  accordance  with  part  135 
of  this  chapter. 

(b)  On  vessels  in  ballast  without 
passengers  or  cargo.  $1.76  per  PC/UMS 
Net  Ton. 

3.  Section  133.31  is  revised  to  read  as 
follows: 

§  1 33.31  Measurement  of  vessels;  vessels 
to  secure  tonnage  certificate. 

The  rules  for  the  measurement  of 
vessels  are  fixed  by  part  135  of  this 
chapter.  Vessels  desiring  to  transit  the 
Canal  shall  provide  themselves  with  a 
tonnage  certificate  in  accordance  with 
§133.32. 

4.  Section  133.32  is  revised  to  read  as 
follows: 

§  133.32  Measurement  of  vessels;  making 
and  correction  of  measur«nents;  plans  and 
copies. 

Measurements  may  be  made  by  the 
admeasurers  of  the  Canal  or  certain 
other  officials  worldwide  as  designated 
by  the  Panama  Canal  Commission.  Each 
transiting  vessel  should  have  aboard 
and  available  to  Canal  authorities  a  hill 
set  of  plans  and  a  copy  of  the 
measurements  which  were  made  at  the 
time  of  issue  of  its  International 
Tonnage  Certificate  (1969),  as  well  as 
the  tonnaj^e  certificate  itself.  A  copy  of 
the  International  Tonnage  Certificate 
(1969)  shall  be  provided  to  Canal 
authorities.  The  Commission  reserves 
the  right  to  check  and  correct  the  total 
volume  that  is  to  be  used  in  the 
calculation  of  the  PC/UMS  Net  Tonnage. 

(Approvod  by  the  Office  of  Manayommi  ami 
Budge!  (OMB)  under  control  numIXT  .')2(r7- 
0001) 

5.  Section  133.33  is  revised  to  read  a.s 
follows: 

§133.33    Measurement  of  vessels; 
temporary  retention  of  certificate  at  Canal. 

The  official  PC/UMS  Net  Tonnage 
certificate  shall  be  delivered  by  the 
Canal  authorities  to  the  ves.sel  or  to  the 
owner  or  agent  of  the  vessel  after  transit 
completion.  This  certificate  .shall  be 
retained  on  board  the  vessel  and  shall 
be  u:,ed  to  certify  that  the  ves.sel  has 
been  inspect(;d  and  its  PC/UMS  Net 
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Tonnage  has  been  determined  by  the 
Commission. 

6.  Part  135  is  revised  to  read  as 
follows: 

PART  135— RULES  FOR 
MEASUREMENT  OF  VESSELS 

Subpart  A— General  Provisions 

Sec. 

135.1  Scope. 

135.2  Vessels  generally  to  present  tonnage 
certificate  or  be  measured. 

135.3  Determination  of  total  volume. 

135.4  Administrationand  interpretation  of 
rules. 

Subpart  B— PC/UMS  Net  Tonnage 
Measurement 

135.11  Tonnage. 

135.12  Definitions. 

135.13  Determination  of  PCyHMS  Net 
Tonnage. 

135.14  Change  of  PC/UMS  Net  Tonnage. 

135.15  Calculation  of  volumes. 

135.16  Measurement  and  calculation. 

Subpart  C— Warships,  Dredges  and 
Floating  Orydocks 

135.21  Warships,  dredges  and  floating 
dr>'docks  to  present  documents  stating 
displacement  tonnage. 

135.22  Tolls  on  warships,  dredges  and 
floating  drydocks  levied  on  actual 
displacement. 

Subpart  D— Transitional  Relief  Measures 

135.31    Transitional  relief  measures. 

Subpart  E— Alternative  Mettiod  for 
Measurennent  of  Vessels 

135.41  Measurement  of  vessels  when 
volume  information  is  not  available. 

135.42  Measurement  of  vessels  when 
tonnage  cannot  be  otherwise  ascertained. 

Authority:  22  U.S.C.  3791- E.O.  12215,  45 
FR  36043.  3  CFR  1981  Comp..  p.  257. 

Subpart  A— General  Provisions 
§135.1    Scope. 

This  part  establishe.s  the  procedures 
for  determining  the  Panama  Canal 
Universal  Measurement  System 
(hereinafter  PC/UMS)  Net  "Tonnage.  The 
tonnage  shall  be  used  to  assess  tolls  for 
use  of  the  Panama  Canal.  Also,  the 
tonnage  may  be  used,  when  adequate 
volume  information  is  not  provided,  to 
asse.ss  the  charge  for  admeasurement 
services. 

§  135.2    Vessels  generally  to  present 
tonnage  certificate  or  be  measured. 

All  vessels  except  warships,  floating 
drydocks.  dredges,  and  vessels  subject 
to  transitional  relief  measures,  applying 
for  passage  through  the  Panama  Canal 
shall  present  a  duly  authenticated 
hiternational  Tonnage  Certificate  {19(VJ) 
(hereinafter  ITC  69),  or  suitable 
sub.stitute  (i.e.,  a  certificate  derived  troni 
a  system  which  is  substantially  similar 
to  that  which  was  provided  lor  in  the 


1969  International  Convention  on 
Tonnage  Measurement  of  Ships,  and 
which  contains  the  total  volume  or 
allows  for  the  direct  mathematical 
determination  of  total  volume).  Vessels 
without  such  total  volume  information 
shall  be  inspected  by  Canal  authorities 
who  shall  determine  an  appropriate 
volume  for  use  in  the  calculation  of  a 
PC/UMS  Net  Tonnage  of  such  vessels. 

(Approved  by  the  Office  of  Management  and 
Budget  (OMB)  control  number  3207-0001) 

§135.3    Determination  of  total  volume. 

(a)  The  determination  of  total  volume 
used  in  the  calculation  of  PC/UMS  Net 
Tonnage  shall  be  carried  out  by  the 
Panama  Canal  Commission.  In  so  doing, 
however,  the  Commission  may  rely 
upon  total  volume  information  provided 
by  such  officials  as  are  authorized  by 
national  governments  to  undertake 
surveys  and  issue  national  tonnage 
certificates.  Total  volume  information 
presented  at  the  Panama  Canal  shall  be 
subject  to  verification,  and  if  necessary, 
correction  insofar  as  may  be  necessary 
to  ensure  accuracy  to  a  degree 
acceptable  to  the  Panama  Canal 
Commission. 

(b)  The  Commission  may,  when  it  is 
deemed  necessary  to  verifv  information 
contained  on  the  ITC  69,  require  the 
submission  of  additional  documents. 
Failure  to  submit  the  requested 
documentation  may  result  in  the 
Commission's  developing  a  figure  that 
accurately  reflects  the  vessels  volume. 
(Approved  by  Office  of  Management  and 
Budget  (O.MB)  under  control  number  3207- 
0001) 

§  135.4    Administration  and  interpretation 
of  rules. 

The  rules  of  measurement  provided  in 
this  part  shall  be  administered  and 
interpreted  by  the  Administrator  of  the 
Panama  Canal  Commission. 

Subpart  B— PC/UMS  Net  Tonnage 
Measurement 

§135.11     Tonnage. 

(a)  The  tonnage  of  a  ship  shall  consist 
ofPC/UMS  Net  Tonnage. 

(h)  The  net  tonnage  shall  be 
determined  in  accordance  with  the 
provisions  of  the  regulations  in  this 
subpart. 

(c)  The  net  tonnage  of  novel  types  of 
craft  whose  constructional  features  are 
such  as  to  render  the  application  of  the 
provisions  of  the  regulations  in  this 
subpart  unreasonable  or  impracticable 
shall  l)e  determined  in  a  majiner  whi(.h 
is  acceptable  to  the  Panama  Canal 
Commission. 


§135.12    Definitions. 

(a)  Upper  Deck  means  the  uppermost 
complete  deck  exposed  to  weather  and 
sea,  which  has  permanent  means  of 
weathertight  closing  of  all  openings  in 
the  weather  part  thereof,  and  below 
which  all  openings  in  the  sides  of  the 
ship  are  fitted  with  permanent  means  of 
watertight  closing.  In  a  ship  having  a 
stepped  upper  deck,  the  lowest  line  of 
the  exposed  deck  and  the  continuation 
of  that  line  parallel  to  the  upper  part  of 
the  deck  is  taken  as  the  upper  deck. 

(b)  Moulded  Depth  means  the  vertical 
distance  measured  from  the  top  of  the 
keel  to  the  underside  of  the  upper  deck 
at  side. 

(1)  In  wood  and  composite  ships  the 
distance  is  measured  from  the  lower 
edge  of  the  keel  rabbet.  Where  the  form 
at  the  lower  part  of  the  midship  section 
is  of  a  hollow  character,  or  where  thick 
garboards  are  fitted,  the  di.stance  is 
measured  from  the  point  where  the  line 
of  the  flat  of  the  bottom  continued 
inwards  cuts  the  side  of  the  keel. 

(2)  In  ships  having  rounded  gunwales, 
the  moulded  depth  shall  be  measured  to 
the  point  of  intersection  of  the  moulded 
lines  of  the  deck  and  side  shell  plating, 
the  lines  extending  as  though  the 
gunwales  were  of  angular  design. 

(3)  Where  the  upper  deck  is  stepped 
and  the  raised  part  of  the  deck  extends 
over  the  point  at  which  the  moulded 
depth  is  to  be  determined,  the  moulded 
depth  shall  be  measured  to  a  line  of 
reference  extending  from  the  lower  part 
of  the  deck  along  a  line  parallel  with  the 
rai.sed  part. 

(c)  Breadth  or  moulded  breadth 
means  the  maximum  breadth  of  the 
ship,  measured  amidships  to  the 
moulded  line  of  the  frame  in  a  .ship  with 
a  metal  shell  and  to  the  outer  surface  of 
the  hull  in  a  ship  with  a  shell  of  any 
other  material. 

(d)  Enclosed  spaces  mean  all  spac;es 
which  are  bounded  by  the  ship's  hull, 
by  fixed  or  portable  partitions  or 
bulkherds.  by  decks  or  coverings  other 
than  permanent  or  movable  awnings.  No 
break  in  a  det.k,  nor  any  opeiiin>j  in  the 
ship's  hull,  in  a  de(,k  or  in  a  (:u\^ring 

of  a  space,  or  in  the  partitions  or 
bulkheads  of  a  space,  nor  the  absence  of 
a  partition  or  bulkhead,  shall  preclude 
a  space  from  being  ini  hided  in  the 
enclosed  space. 

(e)  Excluded  spacfs  mean, 
notwithstanding  the  provisions  of 
paragraph  (d)  of  this  section,  the  spacps 
referred  to  in  paragraphs  (e)(1)  to  (e)(,i) 
of  this  section.  Excluded  spaces  shall 
not  be  intruded  in  the  volume  of 
enclosed  spaces,  except  that  any  such 
space  which  fulfills  at  least  one  of  the 
following  three  conditions  shall  be 
treated  as  an  enclosed  space: 


—The  ^i;i(.i;  is  fitttid  with  shelves  or  other 
mfMins  for  sucuring  cargo  or  storf!s; 

— Thp  0|)enings  arp  fined  with  iiny  mi-ans  of 
closure;  or 

— Thec.onstnirtion  pn)vi<ks  ,i!u  [lossihiiity 
of  such  openings  Iwing  rlosrci. 

(l){i)  A  space  within  an  or^u  tiun 
opposite  an  end  opening  uxtenciing  from 
deck  to  de';k  except  for  a  iiirtiiln  phite 
of  a  depth  not  ercoeriing  bv  more  than 
25  niillim^!ter<--  (one  inch)  th<'  df>pth  of 
the  adj«>iiiii!g  lifi  )>.  h:-;  :;)s,  m;;  h  opening 
having  ;.  brciidth  nji;,.!  to  or  j.;r(:;!r'r  than 


90  percent  of  the  breadth  of  the  de<;k  at 
the  line  of  the  opening  ot  the  space. 
This  provision  shall  h>e  applied  so  as  to 
exfiude  from  the  enclosed  spares  only 
the  space  between  the  actual  end 
opening  and  a  line  drawn  parallel  to  the 
line  or  face  of  the  opening  at  a  distance 
from  the  opening  e(junl  to  one-half  of 
the  width  of  the  deck  at  the  lin"  of  the 
opering  (Figure  l). 


?94 


In  the  figure: 
()  =  e\<  liulwi  sp.ii.e 
C  =  enclosed  spi)i;e 
I  -  sjKi(  ('  to  Ik'  (  ov.siilon'd  as  an  enclosed 

sj)iK.e 
Hiili  lied  in  [t.irlv  to  he  included  as  eni.ioscd 

Sp.lll'S. 

H  -  hrrad!))  nt  she  di-(  k  ill  way  of  the 

Ojn'iling. 

In  sh.ips  wilti  iininded  gunwales 'the 
lirradth  is  nic.isured  as  indicated  in  Fipinc  11 
In  paragraph  (e)(f)!. 
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(ii)  Should  the  width  of  the  space 
because  of  any  arrangement  except  by 
convergence  of  the  outside  plating, 
become  less  than  90  percent  of  the 
breadth  of  the  deck,  only  the  space 
between  the  line  of  the  opening  and  a 
parallel  line  drawn  through  the  point 
where  the  athwartships  width  of  the 
space  becomes  equal  to.  or  less  than,  90 


percent  of  the  breadth  of  the  deck  shall 
be  excluded  from  the  volume  of 
enclosed  spaces.  (Figures  2.  3  and  4). 
In  the  figures: 

0  =  excluded  spate 
C  c  enclosed  space 

1  3  space  to  be  ronsidorpd  .is  ao  enr.los«si 

space 


Hat(;hed-in  parts  to  be  included  as  enr  losed 

spaces. 
B  =  breadth  of  the  deck  in  way  of  the 

opening. 

In  ships  with  rounded  gunwales  the 
bioadth  is  measured  as  indicated  in  Figua-  1 1 
In  paragraph  (e)(5). 
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(iii)  Where  an  interval  which  is 
completely  open  except  for  bulwarks  or 
open  rails  separates  any  two  spaces,  the 
exclusion  of  one  or  both  of  which  is 
permitted  under  paragraphs  (e)(l)(i) 
and/or  {e)(l)(ii)  of  this  section,  such 
exclusion  shall  not  "apply  if  the 
•^eoaration  between  the  two  spaces  is 


less  than  the  least  half  breadth  of  the 
deck  in  way  of  the  separation.  (Figures 
5  and  6). 

In  the  figures: 

0  =  excluded  spate 
C  =  enclosed  space 

1  =  space  to  he  considered  as  an  enclosed 

space 


Hatched-in  parts  to  be  included  as  enclosed 

spaces. 
B  =  breadth  of  the  deck  in  way  of  the 

opening. 

In  ships  with  rounded  gunwales  the 
breadth  is  measured  as  indicated  in  Figure  1 1 
in  paragraph  (e)(5). 
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OPEN    RAILS 
OR    BULWARt: 


OPEI.     RAiL.i     OR     eULWARK 


P'C       6 
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[2]  A  space  und»?r .!))  overhead  (l(K,k 
<  nvering  opon  to  the  sea  nnd  we.tther. 
having  no  other  connection  on  the 
exposed  sides  with  the  hody  ofthe  ship 
thfln  the  stnnchions  necessary  for  its 


Mjppon.  I,i  su.  i,  a  .p.,  .V  „,,.-,.  ,-.„i.  or  ,(,«  ,  .rt..,.  pi.;..  ,,  .,u,  ...s  1),,.,  o  7". 

n  huhvark  and  cun.un  pi.te  n.n\  he  meters  {■■  ^  U.,']  or  one-thir,i  uf  the 

ht  ted  or  stanchions  fitted  at  the  ship's  Ji.'ight  ofthe  sp.u  ,..  v.hu  h^v-^  i<  ih,> 

side,  provided  tha!  d'.e  di.stHUci:  hMUveca  ^^r(\-,ter.  (Fii-jre  "! 
thetopofth,' r.dlsor  thehiilw,;rk  .ii,<i  -    '' " 
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(3)  A  space  in  a  side-to-side  erection 
directly  in  way  of  opposite  side 
openings  not  less  in  height  than  0.75 
meters  (2.5  feet)  or  one-third  of  the 
height  of  the  erection,  whichever  is  the 
greater.  If  the  opening  in  such  an 
erection  is  provided  on  one  side  onl\ . 
the  space  to  be  excluded  from  the 


Flo. 


n  •  *T  LEAST  "ran 

0.75  m  Ca-5  FEFO 

»Hic»«vep  IS 

THE  CnEATER 


volusne  of  enclosed  spaces  shall  be 
limited  inboard  from  the  opening  to  a 
maximum  of  one-half  of  the  breadth  of 
the  deck  in  way  of  the  opening.  (Figure 


In  thn  figv.rcs; 

C)  =  nxclucjpd  space 
C.  =  rnclos'xi  spdce 


I  =  spacn  to  be  considered  as  an  enclosed 

space 
Hntched-in  parts  to  be  included  as  enclosed 

spaces. 
B  =  breadth  of  the  deck  in  way  of  the 

opening, 
in  ships  with  rounded  gunwales  the 
breadth  is  measured  as  indicated  in  Figure  1 1 
in  paragraph  {e)(.5). 
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THWAPTSHIP 
CLOSED 


0.75   m  C2-5   FEETO 


WHICHEVER     IS 
THE    GREATER 


OPPOSITE  SIDE  OPErgl^JGS 


OPENING  ON  ONE  SIDE  ONLY 
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(4)  ^  space  in  an  er-ntion  ueather  and  the  space  ex.  lud^d  f-o  n 

.nimed.ately  below  an  uncovered  enclosed  spaces  is  limited  to  ,f'  l;";^  ol 

opening  in  the  deck  overhead,  provided  the  opening  (Figure  9) 

that  such  an  opening  is  exposed  to  the  b.lung  code  364<mh-p 


ECD=OPENING  IN  THE  DEC»C 


SPACE  ABCDEFGH  SHALL 
BE  EXCLUDED  FROM 
ENCLOSED  SPACE 


Flo 


BILLir«G  CODE  3640-04-C 

(5)  A  recess  in  the  boundarv  bulkhead 
of  an  erection  which  is  exposed  to  the 
weather  and  the  opening  of  which 
extends  from  deck  to  deck  without 
means  of  closing,  provided  that  the 
interior  width  is  not  greater  than  the 


width  at  the  entrance  and  its  extension 
into  the  erection  is  not  greater  than 
twice  the  width  of  its  enfran(  e   tFit-;.re 
10). 

in  the  figure: 
O  =  t'X(.ludp()  space 
C  =  one  lo<Noii  spjce 


1  =  space  !()  btM  onsi(l..r«-(i  ,•<.  „r,  r:-,(  ir^.  <; 
spa( »' 

H..t(  hcd-in  parts  U)  bf  >:ii  )„(<.■(; .;-  r  .,  ;,,.,.,) 
spai  cs. 
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Fig       10 


SHIPS    WITH    ROUNDED    GUNWALES 


OAOIUS 


R 


DECK 


—  B- 


<^y' 


SHELL 


Fig,      11 
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(0  Pnssengur  mean.s  every  person 
other  than: 

(1)  the  master  and  the  members  of  the 
crew  or  other  persons  employed  or 
engaoed  in  any  capacity  on  board  n  ship 
on  the  business  of  that  ship;  and 

(2)  a  child  under  one  year  of  age. 

(g)  Waatlwrtight  means  that  in  any  sea 
conditions  water  will  not  penetrate  into 
the  ship. 

§  135.13    Determination  of  PC/UMS  Net 
Tonnage. 

PC/UMS  Net  Tonnage  shall  he 
determined  as  follows; 

fa)  For  all  vessels  with  tolls  fi.xed  in 
accordance  with  §  133.1(a)  or  (b)  of  this 
chapter,  unless  subject  to  the 


transitional  relief  measures  established 
in  §  135.31  of  this  chapter,  the  formula 
for  dettTinining  PC/UMS  Net  Tonnage 

is: 

PC'UMS  Net  Tonnage  =  K.;(Vj  +  Ks(V) 
in  wliich  formula; 

(1)  ■•Ki"=in.2r)  -  in.tn  x  Log;,,(V)]),x 
f).8:!i) 

(2)  ■■Ks"  =  lLog„,(DA-19)i/(iLogi„(DA- 
IPi)!  >  17!.  If  the  nurriber  of  passengers 
(N|  +  Nj)  IS  greater  than  100  or  DA  is 
equal  to  or  less  than  20,0  meters  then  K.t 
is  equal  to  zero, 

(,i)  ■"V'^Total  volume  of  all  enclosed 
spaces  of  the  ship  in  cubic  meters  and 
is  identical  to  V  as  specified  in  the  1969 
Internationa!  Convention  on  Tonnage 
Measurement  of  Ships. 


(4)  "DA"  (Average  depth)=The  result 
of  the  division  of  tfie  Total  Volume  by 
the  product  of  the  length  in  meters 
multiplied  by  the  moulded  breadth  in 
meters.  DA=V/(L  x  MB). 

(5)  "L"  (Length.)  is  defined  as  96 
percent  of  the  total  length  on  a  vvaterline 
at  85  percent  of  the  least  moulded  depth 
measured  from  the  top  of  the  keel,  or  the 
length  from  the  fore  side  of  the  stem  to 
the  axis  of  the  rudder  stock  on  that 
waterline,  if  that  be  greater.  In  ships 
designed  with  a  rake  of  keel,  the 
".vaterline  on  which  this  length  is 
measured  shall  be  parallel  to  the 
designed  waterline, 

(6)  Moulded  breadth  is  defined  in 
§  135.12(c). 
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(7)  Ni=number  of  passengers  in  cabins 
with  not  more  than  8  berths. 

(8)  N:=number  of  other  passengers. 

(9)  N,  +  N,=total  number  of 
passengers  the  ship  is  perniitted  to  carry 
as  indicated  in  the  ship's  pnssenger 
certificate. 

(b)  For  vessels  subject  to  transitional 
relief  measures,  the  existing  Panama 
Canal  Net  Tonnage  as  specified  on  the 
certificate  issued  by  Panama  Canal 
Commission  shall  be  the  PC/UMS  Net 
Tonnage.  In  such  case,  the  formula  for 
determining  PC/UMS  Net  Tonnage  is: 
PC/UMS  Net  Tonnage=Pan,Tma  Canal 
Net  Tonnage. 

§135.14    Change  ol  PC/UMS  Net  Tonnage. 

(a)  Vessels  whose  PC/UMS  Net 
Tonnage  is  determined  in  accordan(  e 
with  ?» 135.13(a)  shall  have  a  new  PC/ 
UMS  Net  Tonnage  issued  if  "V 
changes. 

(b)  A  vessel  whose  PC/UMS  Net 
Tonnage  is  determined  in  accordant  e 
with  §  135.13(b)  shall  retain  that 
tonnage  until  the  vessel  undergoes  a 
significant  structural  change  as  defined 
in  §135. 14(c).  In  the  event  of  a 
significant  structural  change,  the 
vessel's  PC/UMS  Net  Tonnage  shall  he 
determined  in  accordance  with 

*»  135.13(a). 

_  (c)  For  the  purposes  of  paragraph  (b) 
of  this  section,  significant  structural 
change  means  an  actual  change  of  at 
least  in  percent  in  the  total  volume  of 
the  vessel.  Vessels  without  comparative 
ITC  69  total  volumes,  or  other  suitable 
sources  of  total  volume  comparison, 
shall  have  a  fair  and  equitable  volume 
comparison  made  by  the  Commission  lo 
determine  if  a  signifii  ant  slructur.TJ 
change  has  0(  (.urred. 

§135.15    Calculation  of  volumes. 

(a)  All  volumes  included  in  the 
calculation  of  PC/l^MS  Net  Tonnage 
shall  be  measured,  irrespective  of  the 
fitting  of  insulation  or  the  like,  to  the 
inner  side  of  the  shell  or  strut  tural 
boundary  plating  in  ships  (onstrui  ted  oi 
metal,  and  to  the  outer  surface  of  the 
shell  or  to  the  inner  side  of  sirui  tural 
boundary  surfaces  in  ships  (.onstruciHci 
of  any  other  material. 

(b)  Volumes  of  appendagis  sh.ill  he 
included  in  the  total  volume. 

(c)  Volumes  of  spaces  open  to  the  sea 
may  be  excludt'd  from  the  tola!  volume 

§  135.16    Measurement  and  calculation. 

(a)  All  measurements  used  in  the 
lalculation  of  volumes  shall  be  taken  lo 
the  nearest  centimeter  or  one-twentieth 
of  a  foot. 

(b)  The  volumes  shall  be  cah.ulaied  bv 
.kienerally  at  i.epted  methods  for  the 


space  f:oncerned  and  with  an  3t;curar;y 
acceptable  to  the  Commission, 
(c)  The  calculation  shall  be 
sufficiently  detailed  to  permit  easy 
checking. 

Subpart  C— Warships,  Dredges  and 
Floating  Drydocks 

§  135.21     Warships,  dredges  and  floating 
drydocks  to  present  documents  stating 
displacement  tonnage. 

All  warships,  dredges  and  floating 
drydotks  shall  present  do«:uments 
stating  accurately  the  tonnage  oi 
displacement  at  eac  h  possible  mean 
draft.  The  term  "warship"'  means  any 
vessel  of  government  ownership  that  is 
being  employed  by  its  owners  for 
military  or  naval  purposes  and  shall 
include  armed  coast  guard  vessels  and 
vessels  devoted  to  naval  training 
purposes,  but  shall  not  include  naval 
auxiliary  vessels  such  as  tankers, 
ammunition  ships,  refrigerator  ships, 
repair  ships,  tenders  or  vessels  used  to 
transport  general  mihtary  supplies. 
(Approval)  In  Offirp  of  Msnagi-mpnt  .Hid 
Biiiigel  KIMB)  undfT  i  ontrtjl  n.inihiT  ;IJ()7- 
0001) 

§135.22    Tolls  on  warships,  dredges  and 
floating  drydocks  levied  on  actual 
displacement. 

The  toll  on  warships,  d.'-edges  and 
floating  drydoi  ks  shall  be  based  upon 
their  tonnage  of  at  lual  displacement  al 
the  time  of  their  application  for  pass.-.ge 
through  the  Canal.  The  a<  tual 
displacenuMTt  of  these  vessels  shall  be 
determined  in  a  manner  at  ceptabie  lo 
the  Commission  and  shall  be  expn^ssed 
in  Ions  of  2240  pounds.  Should  ain  oi 
Ihese  vessels  not  have  on  board 
documents  irom  whii;h  the 
displacement  t  an  be  deierirunint 
(Commission  olfit  lais  mav  use  anv 
practii  able  n)ethod  lo  delermmf  Mx' 
displat  t-nirnt  tonnage  for  assessnu^ni  ol 
tolls. 

Subpart  D— Transitional  Relief 
Measures 

§  135.31     Transitional  relief  measures 

Transitional  relief  measures  ,»s 
spet.ified  in  i?  !3.-),n(b)  shall  be  ,»pp|i.  d 
to  a  vessel  whii  h  h.is  m,-ide  .i  transit  oi 
the  Panama  Canal  between  March  2.3. 
197h  and  .Seplember  30.  19*14.  im  lusivr. 
and  has  not  had  asignifit  ant  strut  lur.il 
I  hange  as  defined  in  «?  13n.l4(t  )  sim  e 
the  last  tnmsit  during  the  .ihoxe  iicnotf. 
Any  significant  .structural  t:hange  m.ide 
after  the  granting  of  transitional  rebel 
ml^^sures  shall  disijualifv  a  vessel  lor 
further  relief,  and  the  vessel  sh..ll  be 
handled  in  ait  ordante  v\ith  the 
provisions  of  §  135.13(a).  Transit itiu.d 
relief  measures  are  appliei)  to  li.e  \  ev-et 


during  its  entire  at;tive  serv  n  e  fife  as 
long  as  the  vessel  does  not  undergo  a 
signifit;ant  struc.tural  i  hange  Vessels 
subiet;t  to  transitional  rehef  measures 
shall  present  their  existing  Panama 
Canal  Tonnage  Certificate  on  their  first 
transit  after  September  30.  tr<94  Vessels 
siibjet:t  to  relief  measures  shall  no!  t»e 
required  to  present  an  ITC  69  or  anv 
other  total  volume  certification. 

(Approved  by  Otfire  uf  Monng'-r,  rnl  ,;:,(} 
Bii<is<>t  lOMB)  uniiiT  i  onlrol  |-;,.i-.t«er  A2(17 - 
(11)01) 

Subpart  E— Alternative  Method  for 
Measurement  of  Vessels 

§135.41     Measurement  of  vessels  wher> 
volume  Information  is  not  available. 

When  an  ITC  69  or  suitable  s,}r>stilii!i' 
IS  not  presented  or  the  t  ertilK  rite  or 
substitute  presented  does  not  hove  .u) 
accuracy  at  i:eptable  lo  the  Commiv-.oii. 
ves.sels  shall  be  measured  m  a  niani.er 
which  includes  the  entire  t  ubical 
i:onlents  as  required  bv  the  def.n;lion  ol 
total  volume  and  enclosed  spaces  The 
Commission  shall  endeavor  to 
determine  an  at:curate  total  vol!i;;,e  ol 
the  vessel  using  the  besi  information 
available  at  the  time  ol  the 
determination.  The  total  vohime  ••hail 
be  calculated  by  generallv  act  epted 
methods  for  the  spat  e  i  om  erned  .(r.ti 
with  an  actairai  v  .it  i  ep;.th)e  lo  the 
Commission. 

§  135.42    Measurement  of  vessels  when 
tonnage  cannot  be  otherwise  ascertained. 

(a)  Vessels  without  an  JTC  hq  a 
suitable  substitute  or  dot  i;n.entali(j?) 
from  which  lo  t  alt  i.lale  lot,,!  voh.'ir.e 
shall  be  nie.is.ured  as  fo!!ov\». 

(1)  The  volume  of  strut  ii.-rVv  .,iviv.-  W,,- 
upper  di'i\.  may  be  delernuneri  bv  anv 

at  I  epted  method  tir  i  ombii,;.-iion  of 
methods.  These  methods  int  hidt-  hi,!  ,:ie 
not  lin;ited  lo  sin!))!e  geouveUit 
formul.Ts.  .Simpson  s  rules  it^ni  olher 
standani  niathema!ii..il  formulas  II 
spt»i  iai  proi  I'dures  are  used  Ihe\ 
should  be  idenlifii'd   In  all  t  asev. 
MKMSuriMiients  ant)  t  alt  lil.Mionv  sho.iltj 
be  siitfii  lenilv  (ie!.'i:!eil  io  [.H-rn'.i!  e.,<-\ 
rt-vitnv. 

(2)  The  volume  oi  the  hulj  ht-iow  the 
upi>er  ilei  k  (l'D\')  shall  In-  diTe'iumei) 
•  IS  follows; 

(i)  The  lorniul.t. 
I  l)V  =  ;u<)l  .  lil.OA  -  \'B.  .  iD     «-;  I)   O  - 
I.SLDI.si'  1  oj-,) 

Vvlirr.' 

!   ilV  -  Inlril  \  dIihim'  ot  .ill  t'lK  liivi  i)  »p.,i  I  •- 
Uinw  !lic  iipjKT  lilt  k  in  I  iihii  meii  rs 

!  (),\=rli.'  I.ciif^th  iiverHll.  I  !•    !h(  ieiiglhol 
lljt-  ship  in  meters  fniiri  ll.i  {i)ri-i)>iivi  in 
iho  iiftiTniiist  points,  im  Iwifir.j:  ^  l>..ll>c.„v 
l)t)\v  it  present. 

MB-Mtnilili'ii  hriMiiih  in  ir-e!'  ■'  ..«■  i!i  i.;.ei!  ,i, 

*5  1.1".   l.'l.   ) 
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D=Moulded  depth  in  meters  as  defined  in 

§  135.12(b). 
SLD=Summer  loaded  draft  (in  meters),  in. 

the  maximum  depth  to  which  the 

vessel's  hull  may  be  immersed  when  in 

a  summer  zone. 
SLDlSP=Summer  loaded  displacement,  i.e  . 

the  actvial  weight  in  metric  tons  of  the 

water  displaced  by  the  vessel  when 

immersed  to  her  SLD. 

(ii)If§  135. 42(a)(2)(i)  proves 
unworkable,  the  total  volume  of  the  hul 
below  the  upper  deck  shall  be 
determined  by  multiplving  the  product 
of  the  LOA.  MB  and  Dby  the 
appropriate  coefficient  listed  in  the 
following  table: 


LOA  in  meters 

Coefft- 
cient 

0to30  

.7150 

>30  to  60  

.7250 

>60  tD90  

.7360 

>  90  »D  120  .    . 

7453 

>  120  to  150  

7328 

>  150  to  180 

7870 

>  180  to  210  

.8202 

>  210  to  240  

7870 

>  240  to  270 

7328 

>270  

.7453 

(.1)  The  total  voluiuf  of  a  vessel  is  the 
sum  of  the  volume  of  the  struiJures 
abo\e  thp  upper  deck  as  determined  in 
acconloiK.f  u  lih  SJ  n.'i. 42(a)(1)  and  the 


volume  of  the  hull  below  the  upper 
deck  as  determined  in  accordance  with 
§  135.42(a)(2)  (i)  or  (ii). 

(b)  Vessels  which  have  had  their  total 
volume  determined  in  accordance  with 
§  135.41  or  this  section  may  apply  for 
readmeasurement  when  they  have  a 
new  or  corrected  ITC  69.  a  suitable 
substitute  or  pre.sent  documentation 
sufficient  to  calculate  total  volume. 

DiittHJ:  .August  17.  1994, 
The  White  House 
William  ).  Clinton. 
Presidf'nt. 

iFK  Do(  .  94-205:!4  Tilrd  «-1«-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1926 

Hazardous  Waste  Operations  and 
Emergency  Response 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA). 
ACTION:  Final  rule. 


SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHAl  is' 
issuing  technical  amendments  to 
existing  Appendix  B  and  is  adding  a 
new  non-mandatory  Appendix  E  to  both 
29  CFR  1910.120.  Hazardous  Waste 
Operations  and  Emergency  Response 
and  29  CFR  1926.65.  Hazardous  Waste 
Operations  and  Emergency  Response. 
The  technical  amendments  to  the 
Appendix  B  involve  the  updating  of 
certain  reference  sources  listed  in 
Appendix  B  to  both  29  CFR  1910.120 
and  1910.65.  The  new  Appendix  E 
provides  suggested  guidelines  for  a 
more  effective  training  curriculum  and 
program.  The  mandatory  requirements 
for  those  training  programs  are  set  forth 
in  the  main  body  of  29  CFR  1910.120 
and  1926.65.  The  addition  of  a  non- 
mandatory  Appendix  E  to  these  sections 
will  provide  supplementary -information 
that  can  be  used  by  employers  for 
training  program  development  directed 
toward  training  those  employees 
engaged  in  hazardous  waste  operations 
and  emergency  response  activities 
within  the  scope  of  29  CFR  1910.120  or 
1926.65. 

EFFECTIVE  DATE:  The  effective  date  for 
this  notice  is  September  21. 1994. 
ADDRESSES:  There  are  no  written 
responses  required  in  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  Office  of  Information 
and  Consumer  Affairs.  Occupational 
Safety  and  Health  Administration. 
Room  N-3647.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW. 
Washington.  DC  20210.  202-219-8151. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  history.  On  October  17. 
1986.  former  President  Reagan  signed 
into  law  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986  (SARA) 
(Pub.  L.  99-499).  As  part  of  SARA,  the 
Secretary  of  Labor  (the  Secretary)  was 
directed  to  issue  an  interim  final  rule 
within  60  days  after  the  date  of 
enactment  of  SARA,  which  was  to 
provide  not  less  protection  for 
employees  engaged  in  covered 
hazardous  waste  operatfons  than  the 
protection  contained  in  two  specified 


documents.  Those  two  documents  were 
the  Environmental  Protection  Agency's 
(EPA)  "Health  and  Safety  Requirements 
for  Employees  Engaged  in  Field 
Activities'"  manual  (EPA  ORDER 
1440.2).  dated  1981,  and  the  existing 
Oci-.upational  Safety  and  Health 
Administration  (OSHA)  standards  under 
Subpart  C  or  29  CFR  part  1926,  OSHA's 
Construction  Industry  Safety  and  Health 
Standards.  OSHA  published  an  interim 
final  rule  as  directed  in  the  Federal 
Register  on  December  19.  1986  (51  FR 
45fi54). 

In  section  126  of  SARA,  the  Congress 
also  directed  the  Secretary  to  issue, 
within  one  year  after  the  date  of 
enactment  ot  SARA,  a  final  standard 
under  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970  for  the 
health  and  safety  of  employers  engaged 
in  hazardous  waste  operations  and 
emergency  response.  SARA  also 
indicated  that  certain  specific  areas  of 
employee  protection,  in  particular 
employee  training,  were  relevant  to 
protect  employees  engaged  in  hazardous 
waste  operations. 

OSHA  issued  a  proposed  rule  on 
hazardous  waste  operations  and 
emergency  including  provisions  for 
training  on  August  10,  1987  (52  FR 
29620).  Public  hearings  on  the  proposed 
rule  were  held  during  October  1987.  As 
a  result  of  that  proposed  rule  OSHA 
published  a  permanent  final  rule  for 
hazardous  waste  operations  and 
emergency  response  (HAZVVOPER)  on 
March  6.  1989  (54  FR  9294).  That 
permanent  final  rule  became  effective 
on  March  6,  1990. 

In  related  action,  on  December  22. 
1987,  as  part  of  an  omnibus  budget 
reconciliation  bill  (Pub.  L.  100-202).  the 
language  of  SARA  was  amended.  The 
amendment  addressed  section  126(d)(3) 
of  SAR.^.  Section  126(d)(3)  of  SARA 
reads  as  follows  before  the  amendment: 

(d)  Specific  Training  Standards.  -"  *  * 

(3)  Certification:  Enforcement.  ••  Such 
training  standards  shall  contain  provisions 
for  certifying  that  general  site  workers,  on- 
site  managers,  and  supervisors  have  received 
the  specified  training  and  shall  prohibit  any 
individual  who  has  not  received  the 
specified  training  from  engaging  in 
hazardous  water  operations  covered  by  the 
standard. 

The  amendment  to  section  126(d)(3) 
contained  in  Pub.  L.  100-202  added  the 
following  language  to  the  end  of 
paragraph  (d)(3): 

That  section  126(d)(3)  of  SARA  is  amended 
by  adding  a  new  sentence  at  the  end  thereof 
as  follows;  The  certification  procedures  shall 
be  no  less  comprehensive  than  those  adopted 
by  the  Environmental  Protection  Agency  in 
its  Model  Accreditation  Plan  for  Asbestos 
Abatement  Training  as  required  under  the 


Asbestos  Hazard  Emergency  Response  Act  of 
1986. 

In  re.sponse  to  the  amendment.  OSHA 
on  January  26. 1990.  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM)  (55  FR 
2776)  addressing  the  accreditation  of 
training  programs  for  hazardous  waste 
operations. 

Since  January,  1990,  OSHA  has  been 
working  to  develop  a  final  rule 
addressing  the  accreditation  of  certain 
training  programs  required  in  29  CFR 
1910.120  and  29  CFR  1926.65.  OSHA 
will  complete  shortly  action  on  that 
final  rule. 

On  June  30,  1992,  OSHA-republished 
29  CFR  1910.120  in  29  CFR  Part  1926 
as  §1926.65  at  the  request  of  the  OSHA 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH).  This 
republicati(Jn  codified  most  of  the 
requirements  affecting  construction 
activities  in  one  part  of  the  CFR  for  the 
convenience  of  construction  industry 
employers  and  employees. 

The  most  recent  action  on  this  rule 
concerns  the  development  of  the  non- 
mandatory  appendix  to  be  added  as 
Appendix  E  to  §1910.120.  This  action 
took  place  during  the  September  30, 
1993  meeting  of  ACCSH  held  in 
Washington,  DC.  As  part  of  the 
Advisory  Committee's  action,  a  work 
group  chaired  by  Mr.  John  Moran. 
Director  of  Safety  and  Health  for  the 
Laborers'  Health  and  Safety  Fund  made 
specific  recommendations  to  the  full 
advisory  committee  concerning  OSHA's 
proposed  29  CFR  1910.121  rulemaking. 
The  first  recommendation  of  the  work 
group  was.  "that  OSHA  promptly  issue 
a  non-mandatory  appendix  to 
§1910.120.  establishing  minimum 
training  curriculum  guidelines  and 
minimum  training  provider  guidelines 
(ACCSH  Tr.  pg.  148.  lines  22-25)."  Mr. 
Moran  made  a  fcmnal  motion  that  the 
ACCSH  recommend,  "the  prompt 
issuance  of  a  non-mandatory  appendix 
to  §1910.120  which  contains  guidelines 
for  minimum  training  curriculum,  and 
that  minimum  training  provider 
requirements  to  meet  the  training 
standards  established  in  120  (ACCSH 
Tr.  pg.  152.  lines  5-10),"  The  motion 
was  passed  unanimously  (ACCSH  Tr. 
pg.  159,  lines  3-11).  The  formal  report 
containing  the  recommendations 
developed  by  the  work  group  was 
presented  to  the  Assistant  Secretary  by 
the  ACCSH  on  October  1, 1993. 

The  report  included  a  December,  1991 
document  titled,  "Minimum  Criteria  for 
Worker  Health  and  Safety  Training  for 
Hazardous  Waste  Operations  and 
Emergency  Response."  The  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)  Training  Grant 
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Technical  Workshop  on  Training 
Quality  developed  the  dot  unient  during 
a  technical  workshop  on  training 
quality.  The  workshop,  •'Minimum 
Criteria  for  Worker  Health  and  Safety 
Training  for  Hazardous  Waste 
Operations  and  Emergency  Response 
was  held  March  22-24.  1990  in 
Washington,  DC  and  was  sponsored  by 
NIEHS.  Approximately  bO  individuals" 
from  labor,  industry  and  the 
government,  including  representatives 
from  OSHA  partit.ipafed  in  the 
workshop. 

The  report  recommends  that, 

O.SHA  should  proinptly  issui;  a  nun- 
rnandatoo'  appendix  to  29  C;FR  I'JIO  120 
which  provides  guidohncs  a.s  to  mminium 
tPHinin;^  (  urrir;i!um  and  trainuig  provider 
ri'qiiirfments  for  those  training  Hd.vitiijs 
rnandiitfid  by  the  1910.120  standard.  It  is  our 
recommendation  that  this  appendix  U; 
cssrntiHliy  the  N'lEHS  National  Tix.hiiitjil 
VVorkshci) !  onscnsus  do<.umenl  n'ft!rr.>d  to  in 
the  B.^Ckl.KOH.VD  .ibov.;  nml  whuh  is 
.;ppeni:rii  to  this  report.     ' 

The  ACCSH  recommendation  to  the 
Assistant  Secretary  suggested  that  the 
non-mandatory  appendix  n'^^dress  two 
topics.  First,  ACCSH  ref;ommended  that 
the  appendix  should  provide  guidelines 
as  to  the  minimmn  training  curriculum 
for  those  training  artivities  mandated  bv 
S1910.120.  Second,  ACCSH 
recommended  that  the  appendix  should 
provide  guidelines  as  to  the  mmimum 
training  provider  requirements  for  those 
training  activities  mandated  by 
§1910.120. 

Nnn-mandatory  Appnndtx  E  on 
Training.  Separate  from  the  ACCSH 
recommendations,  several  individuals 
suggested  that  during  the  iiiterim  period 
prior  to  issuing  a  final  rule  on  training 
accreditation,  OSHA  shoiild  add  a  non- 
mandatory  appendix  to  29  CFR 
1910.120  and  29  CFR  192r).fi.5  that 
would  provide  guidance  to  enipiovt-rs 
for  developing  effective  training 
programs.  The  training  provisions  of 
these  two  standards  are  stated  in 
performance  oriented  language  in 
paragraph  (e)  for  hazardous  waste  site 
workers,  in  paragraph  (p)(7)  for 
treatment,  storage,  and  disposal  facility 
workers,  and  in  paragraph  (q)(6)  for 
emergency  response  workers. 

OSHA  uses  non-mandatory 
appendices  for  a  number  of  purposes 
such  as  to  provide  non-n'gulatory 
guidan«;e  to  employees  and  employers 
for  the  purpose  of  complying  with 
various  OSHA  regulations  or  to  a.ssist 
them  in  developing  more  effective  safety 
and  health  operations.  They  may  al.so  be 


'Meniorandiim  lo  Advisory  Commillee  on 
DonstriKllon  tiafety  and  Health  (Al.CiH)  fioii.  )iihii 
H.  Moran,  Chair.  Accreditation  Wori  Group. 
AdiiH containing  the  Accrwiilation  Work  Ooup 
Koporl  dalnd  October  I,  lOqi  (pj;.  4l 


an  amplification  of  interpretive 
information  that  is  included  in  the 
preamble  dis<:u.ssions  of  rulemakings 
when  they  nn>  published  in  the  Federal 
Register. 

It  is  often  brought  to  OSHA"s  attention 
that  the  useful  interpretive  information 
included  in  preamble  dist.ussions 
addressing  OSHA's  standards  be.  omtjs 
less  accessible  v.  hen  rules  and 
regulations  are  published  later  in  the 
Code  of  Federal  Regulations.  It  has  been 
suggested  that  h.iving  the  most 
important  of  this  type  of  information 
available  in  the  .same  publicntion  as  the 
codified  text  of  a  n>!e  would  mnke 
compliant  e  de«:is;on  making  in  the 
workplace  easier. 

Also  non-mandatory  appendices 
provide  a  non-regidatory  me<.hani.sm  lo 
keep  employer  and  employee 
populations  aware  of  newtet  hnituil 
information  that  becomes  avo-lable  to 
the  agency  suh.sequent  to  \W  issu.3nce  of 
a  standard.  These  new  technologies  and 
new  types  of  information  may  be  of 
assistantje  to  employer  and  employe^ 
populations  in  coin'plying  with  the 
regulatory  text  to  w.hiih  the  appendix  is 
attached. 

Training  piavid'-r  critunn.  OSHA  has 
reviewed  the  training  provider  cjriteria 
suggested  in  the  "Minimum  Criteria  for 
WorAer  Health  and  Safety  Training  for 
Hazardous  WastP  Opt:rniions  and 
limerge.ncy  Eesponfie."  OSHA  is 
considering  fully  the  issue  in  the  final 
mie  on  (  ertification  of  training 
programs.  Consequently  there  is  no 
need  to  insert  a  non-mandatory 
appendix  on  this  subject.  In  the  interim. 
OSHA  believes  that  the  .standard 
provides  suffit  ieni  guidant.e  on  the 
qualifications  of  instructors  and  that 
additional  infonnnlion  in  an  appendix 
format  is  unnw;essary. 

Training  ctmirnlnm  guijt'lmt's.  The 
document  that  the  ACCSH 
recommended  that  OSHA  use  as  the 
training  guidelines  to  be  pia(.ed  in  the 
non-mandatory  appendix  is  titled. 
"Minimmn  Oiwria  jar  Worker  Health 
and  Safety  Training  for  Hazardous 
Waste  Operations  and  Emergency 
Response."  It  was  developed  to  report 
the  results  of  a  technical  workshop  on 
training  qualify  held  Mar<:h  22-24,  1990 
in  Washington,  DC.  The  ntccting  wns 
sponsored  by  the  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS). 

NIEHS  (unployee  training  program 
grantees  identified  a  need  to  establish 
criteria  for  determining  the  quality  of 
employee  health  and  safety  training 
programs.  This  was  believed  by  the 
workshop  to  be  especially  critii-il  for 
meeting  the  traiiung  requirements  of  the 
Oc:«:up.ntional  Safety  and  Health 


Administration  (OSILM  rule  for 
hazardous  wa.ste  operations  and 
emergency  response  (29  CFR  1910.120) 
The  NIKHS  employee  training  progr.,m 
grantees  planned  a  workshop  to 
identify,  e\aluate.  di.s«.uss  and  make 
recommendations  on  training  qualify 
issues  in  this  area.  A  planning 
(  ommiltee  met  twice  to  develop  a  dmfl 
discussion  do<.ument  for  the  workshop's 
deliberations.  The  workshop  brought 
together  representatives  from  eacJi  of  the 
NIEHS  grantees,  and  invited  experts 
from  tnanagement.  labor,  atademia.  and 
govemme.nt.  A  balance  of  such 
representations  was  sought  for  ea<:h  of 
the  workshop's  five  sub-.sessions  The 
si;b-sessions  topics  int  hided  the 
following: 

1.  General  Criteria. 

2.  General  hazardous  waste  operafionv 
and  site-specific  training. 

3.  RCRj'X-treatment,  storage,  and 
disposal  (TSD)  sites. 

4.  Emergency  response. 

5.  Guidelines  for  awjeditation. 

At  the  closing  plenary,  a  draft  final 
report  from  the  workshop  was  .sent  out 
for  a  review  by  partidpants.  Comments 
offered  during  ihe  closing  plenary  and 
for  a  period  after  the  meeting  werw 
received  and  included  as  appropriate  in 
the  final  dot.ument.  The  report 
npn-sents  the  views  of  the  technical 
exp<;rts  rather  than  an  offit.ial  positi.,n 
bv  any  agem.y,  including  NlflHS. 
NIEHS  is  authorized  under  Ihe 
Superfund  .'Vmendn'en's  and 
Re.tiithori?jtion  Ac1  of  1986  (SARA)  to 
award  grants  to  nonprofit  organiz-itinns 
that  df'inonsfrate  exp»*rience  in 
implementing  and  op<?rating  empiovee 
health  and  safety  training  and  pdu«-ttioii 
programs  and  that  demonstmte  the 
ability  to  reach  and  involve  in  training 
prog.'Tuns  t.ugtit  populations  ow 
employees  who  a.^^  or  will  \ye  engaged 
in  hazardous  malnriais  wa.ste  removal, 
I  ontainment,  or  emeiT^ent  y  response 
operations.  The  grantees  who  attended 
Ihe  conference  met  the  requirements  of 
and  participation  in  the  NIEHS  program. 

OSHA  has  reviewed  the  guidelines. 
Oveioll  they  would  lead  to  a  highly 
effei:tive  training  program.  Following 
them  would  certainly  meet  the  training 
rtfquirements  of  §1910.120  and  t!iy2f).r,5 
as  a  general  matter.  The  dftailed 
guidance  they  present  would  be  helpful 
to  trainers  and  employers  and  would 
lead  to  better  training  of  employees. 
Accordingly  OSHA  is  publishing  them 
as  a  non-mandatory  Appendix  K  to 
those  standards. 

However,  the  legal  requiremenLs  an> 
set  forth  in  the  body  of  the  standards. 
These  require  site-spe< ufic  elements  that 
of  course  can  not  be  covered  in  general 
guidelines  In  addition,  some  of  the 
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guidelines  go  beyond  the  clear 
requirements  of  the  regulatory  text  in 
paragraphs  (a)  to  (q).  In  those  cases, 
employers  would  only  be  cited  if  the 
employee's  training  did  not  meet  the 
requirements  of  paragraphs  (a)  through 
(q).  Accordingly.  Appendix  E  is  not 
called  "minimum  criteria"  as  ACCSH 
entitled  them.  Irr addition,  there  are 
other  training  curriculum  resources 
available  that  can  provide  additional 
guidance  to  individuals  preparing 
training  programs.  Therefore,  these 
appendices  are  not  only  based  upon  the 
NIEHS  document  but  also  upon  other 
training  program  guidance  documents, 
;  PSHA  has  utilized  documents 
developed  by  the  National  Fire 
Protection  Association,  the  International 
Association  of  Fire  Service  Instructors, 
and  others  to  supplement  the  guidance 
provided  in  the  NIEHS  document. 

Technical  Amandments  to  Appendix 
B.  It  has  been  brought  to  the  attention 
of  OSHA  that  certain  references  made  to 
National  Fire  Protection  Association 
standards  in  Appendix  B  to  §1910.120 
and  §1926.65  are  outdated.  OSHA 
makes  reference  to  NFPA  1991,  NFPA 
1992,  and  NFPA  1993  as  standards  that 
were  under  development  at  the  time  29 
CFR  1910.120  was  published.  These 
references  are  outdated  because  the 
NFPA  standards  referred  to  in  the 
existing  text  are  no  longer  "under 
development"  but  were  published  in 
1990  as  voluntary  consensus  standards 
by  NFPA. 

The  revisions  to  Appendix  B  of 
§1910.120  and  Appendix  B  of  §1926.65 
that  are  contained  in  this  notice 
recognize  the  adoption  of  these  NFPA 
standards.  The  revisions  correct 
editorially  the  text  of  these  appendices 
to  recognize  the  current  status  of  the 
referenced  NFPA  standards. 

This  document  makes  technical 
amendments  and  adds  a  non-mandatory 
appendix  for  informational  purposes 
that  do  not  change  regulatory 
requirements.  Accordingly,  the  agency 
finds  that  notice  and  comments  are 
unnecessary  pursuant  to  the 
Administrative  Procedures  Act.  5  U.S.C. 
553(b)  and  according  to  OSHA 
procedural  rules  in  29  CFR  1911.5. 

Authority 

This  document  was  prepared  under 
the  diret:tion  of  Joseph  Dear.  Assistant 
Secretary  of  Uihor  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NVV. 
Washington  D.C.  20210.  Pursuant  to 
section  126  of  the  Superfund 
Amendments  and  Reauthorization  Ai.t 
of  1986  ns  amended  (Public  Law  99- 
499.  100  Stat.  1690  as  amended  by 
Public  Law  100-202.  section  101(0.  101 


Stat.  1329-198,  29  U.S.C.  655  note), 
sections  6  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
655,  657).  section  4  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553),  29  CFR  Part  1911  and  Secretary  of 
Laborls  Order  9-83  (48  FR  35736). " 
§1910.120  of  29  CFR  Part  1910  is 
amended  as  set  forth  below. 

Signed  at  Washington,  DC  this  12th  day  of 
Augu.st,  1994. 

Joseph  A.  Dear 

Assistant  Secretary  of  Labor 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  Subpart 
H  continues  to  read  as  follows: 

Authority  Sections  4,  6,  and  8  of  the 
Occupational  Safetv  and  Hnalth  .^ct  of  1970 
(29  II  S.C.  6.i3.  65,5,  657);  S.'cretarv  of  Labor's 
Ordorf^io.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-81  Urt  PR  357,36),  or  1-90  (55  FR 
9033),«sat>^T!!  able. 

Sections  1910.103.  1910.106,  1910.107, 
1910.108,  1910.109.  1910.110,  1910.111  and 
1910.119  are  al.so  issued  under  29  CFR  part 
1911. 

Section  1910.119  is  also  issued  under  Sec. 
304.  Clpan  .Mr  Act  Amendments  of  1990 
(Pub.  I*  101-549,  Nov,  15,  1990.  reprinted  at 
29  U.S.C.  655  Note  (Sup.  1991). 

Section  1910,120  is  also  issued  under  Sec. 
126,  Superfund  Amendments  and 
Reauthorization  Act  of  1986  as  amended  (29 
U,S.C.  655  note),  5  U.S.C.  553.  and  29  CFR 
part  1911. 

2,  The  last  two  paragraphs  of 
Appendix  B  to  §1910.120— General 
Description  and  Discussion  of  the  Levels 
of  Protection  and  Protective  Gear  are 
revised  to  read  as  follows: 

Appendix  B  to  §1910.120— General 
Description  and  Discussion  of  the  Levels  of 
Protection  and  Protective  Gear  *  *  * 

Note:  •  *  • 

As  an  aid  in  selecting  suitable  chemical 
protective  clothing,  it  should  be  noted  that 
the  National  Fire  Protection  As.sociation 
(.NFP.'XJ  has  developed  standards  on  chemical 
protective  clothing.  The  standards  that  have 
been  adopted  by  include: 

Nn^A  1991— Standard  on  Vapor-Protective 
Suits  for  Hazardous  Chemical  Emergencies 
(EPA  Level  A  Protective  Clothing). 

NFPA  1992— Standard  on  Liquid  Splash- 
Proto(.tive  Suits  for  Hazardous  Chemical 
Enii-rgenLies  (EP.-K  Level  B  Protective 
(.lutliinp). 

Ni"P.4  1993-Siandard  on  Liquid  Splash- 
Prritf^f  five  Suits  for  Non-emorgenry.  Non- 
fl:i::ini,il)lf-  H.izardous  Chemical  Situations 
lt:i'.-\  Level  B  Protective  Clothing), 

These  standards  apply  documentation  and 
jMTiMr.'Ti.nue  requirements  to  tlie 
ni.i.'Kit.u  tiirr  of  (hcmical  protiM.tive  suits, 
(:h'';r,i':;il  profecti'.-e  suits  meeting  these 
ieqiii:.n:ents  are  labelled  as  compliant  with 
tiie  .ippropriate  standard,  it  is  recommended 
th.it  ( Inimical  protective  suits  that  meet  those 
st.ind.ir  is  be  used. 
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3,  A  new  non-mandatory  appendix. 
Appendix  E,  is  added  to  29  CFR 
1910,120  to  read  as  follows: 

Appendix  E  to  §1910.120— Training 
Curriculum  Guidelines. 

The  following  non-mandatory  general 
criteria  may  be  used  for  assistance  in 
developing  site-specific  Gaining  curriculum 
used  to  meet  the  training  requirements  of  29 
CFR  1910,120(e);  29  CFR  1910.120(p)(7), 
(p)(8)(iii);  and  29  CFR  1910,120(q)(6).  (q)(7), 
and  (q)(8).  These  are  generic  guidelines  and 
they  are  not  presented  as  a  complete  training 
curriculum  for  any  specific  employer.  Site- 
specific  training  programs  must  be  developed 
on  the  basis  of  a  needs  assessment  of  the 
hazardous  waste  site.  RCRA/TSDF,  or 
emergencv  response  operation  in  accordance 
with  29  CFR  1910.120. 

It  is  noted  that  the  legal  requirements  are 
set  forth  in  the  regulatory  text  of  §1910.120. 
The  guidance  set  forth  here  presents  a  highlv 
effective  program  that  in  the  areas  covered 
would  meet  or  exceed  the  regulatory 
requirements.  In  addition,  other  approaches 
could  meet  the  ii'gulatory  requirements. 

Suggested  General  Criteria 

Definitions: 

"Competent"  means  possessing  the  skills, 
knowledge,  experience,  and  judgment  to 
perform  assigned  tasks  or  activities 
satisfactorily  as  determined  by  the  eniployer, 

"Demonstration"  means  the  showingiy 
actual  use  of  equ ipment  xtr  procedures. 

"Hands-on  training  "  means  training  in  a 
simulated  work  environment  that  permits  ^ 
each  student  to  have  experience  performing 
tasks,  making  decisions,  or  using  equipment 
appropriate  tothe  job  assignment  for  which 
the  training  is  being  conducted. 

"Initial  training"  means  training  required 
prior  to  beginning  work, 

"Lecture"  means  an  interactive  discourse 
with  a  class  lead  by  an  instructor. 

"Proficient"  means  meeting  a  stated  level 
of  achievement. 

"Site-specific"  means  individual  training 
directed  to  the  operations  of  a  specific  job 
site. 

"Training  hours"  means  the  numljer  of 
hours  devoted  to  lecture,  learning  activities. 
small  group  work  sessions,  demonstration, 
evaluations,  or  hands-on  experience. 

Suggested  core  criteria: 

1.  Training  facility.  The  training  facility 
should  have  available  sufficient  resources, 
equipment,  and  site  locations  to  perform 
didactic  and  hands-on  training  when 
appropriate.  Training  facilities  should  have 
sufficient  organization,  support  staff,  and 
services  to  conduct  training  in  each  of  the 
courses  offered, 

2.  Training  Director.  Each  training  program 
should  be  under  the  direction  of  a  training 
director  who  is  responsible  for  the  program. 
The  Training  Director  should  have  a 
mininuim  of  two  years  of  employee 
educition  experience. 

3.  In.'itructors.  Instructors  should  be  deem 
competent  on  the  basis  of  previous 
(iocumonted  experience  in  their  area  of 
instruction,  successful  completion  of  a 
"train-the-trainer"  program  specific  to  the 
topics  they  will  teach,  and  an  evaluation  of 
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instructional  compefenco  hv  the  Twining 
Director. 

Instructors  should  be  required  to  maintain 
professional  competency  by  participating  in 
continuing  education  or  professional 
development  programs  or  by  completing 
successfully  an  annual  refresher  course  and 
having  an  annual  review  by  the  Training 
Director. 

The  annual  review  by  the  Training  Director 
should  include  observation  of  an  instructor's 
delivery,  a  review  of  those  observations  with 
the  trainer,  and  an  analysis  of  any  instructor 
or  class  evaluations  completed  by  the 
students  during  the  previous  year. 

4.  Course  materials.  The  Training  Direc  tor 
should  approve  all  course  materials  to  be 
used  by  the  training  provider.  Course 
materials  should  be  reviewed  and  updated  at 
least  annually.  Materials  and  equipment 
should  be  in  good  working  order  and 
maintained  properly. 

All  written  and  audio-visual  materials  in 
training  curricula  should  be  peer  reviewed  by 
technically  competent  outside  reviewers  or 
by  a  standing  advisory  committee. 

Reviews  should  possess  expertise  in  the 
following  disciplines  were  applicable: 
occupational  health,  industrial  hygiene  and 
safety,  chemical/enviromnental  engineering, 
employee  education,  or  emergency  response. 
One  or  more  of  the  peer  reviewers  should  be 
a  employee  experienced  in  the  work 
activities  to  which  the  training  is  directed. 

5.  Students.  The  program  for  accepting 
students  should  include: 

a.  Assurance  that  the  student  is  or  will  be 
involved  in  work  where  chemical  exposures 
are  likely  and  that  the  student  possesses  the 
skills  necessary  to  perform  the  work. 

b.  A  policy  on  the  necessary  medical 
clearance. 

6.  Ratios.  Student-instructor  ratios  should 
not  exceed  30  students  per  instructor.  Hands- 
on  activity  requiring  the  use  of  personal 
protective  equipment  should  have  the 
following  student-instructor  ratios.  For  Level 
C  or  Level  D  personal  protective  equipment 
the  ratio  should  be  10  students  per  instructor. 
For  Level  A  or  Level  B  personal  protective 
equipment  the  ratio  should  be  5  students  per 
instructor. 

7.  Proficiency  assessment.  Proficiency 
should  be  evaluated  and  documented  by  the 
use  of  a  written  assessment  and  a  skill 
demonstration  selected  and  developed  by  the 
Training  Director  and  training  staff.  The 
assessment  and  demonstration  should 
evaluate  the  knowledge  and  individual  skills 
developed  in  the  course  of  training.  The  level 
of  minimum  achievement  necessary  for 
proficiency  shall  be  specified  in  writing  by 
the  Training  Director. 

If  a  written  test  is  used,  there  should  be  a  • 
minimum  of  50  questions.  If  a  written  test  is 
used  in  combination  with  a  skills 
demonstration,  a  minimum  of  25  questions 
should  be  used.  If  a  skills  demonstration  is 
used,  the  tasks  chosen  and  the  means  to  rate 
successful  completion  should  be  fully 
documented  by  the  Training  Director. 

The  content  of  the  written  test  or  of  the 
skill  demonstration  shall  be  relevant  to  the 
objectives  of  the  course.  Th^  written  test  and 
skill  demonstration  should  be  updated  as 
necessary  to  reflect  changes  in  the 


curriculum  and  any  update  should  be 
approved  by  the  Training  Director 

The  proficiency  assessment  melho(is. 
regardless  of  the  approach  or  combination  of 
approaches  used,  should  be  justified, 
documented  and  approved  by  the  Training 
Director. 

The  proficiency  of  those  taking  the 
additional  courses  for  supervisors  should  be 
evaluated  and  documented  by  using 
proficiency  assessment  methods  act  eptable 
to  the  Training  Director.  These  pro.'^cien.  y 
assessment  methods  must  reflect  the 
additionalM-esponsibililies  borne  by 
supenisory  personnel  in  hazardous  waste 
operations  or  emergency  response. 

8.  Course  certificate.  Written 
documentation  should  be  provided  to  each 
student  who  setisfactorily  completes  the 
training  course.  The  documentation  should 
include: 

a.  Student "s  name. 

b.  Course  title. 

c.  Course  date. 

d.  Statement  that  the  student  h..s 
successfully  completed  the  co  irsi;. 

e.  Name  and  address  of  the  training 
provider. 

f.  An  individual  identification  number  for 
the  certificate. 

g.  List  of  the  levels  of  personal  protective 
equipment  used  by  the  student  to  complete 
the  course. 

This  documentation  may  include  a 
certificate  and  an  appropriate  wallet-sized 
laminated  card  with  a  photograph  of  the 
student  and  the  above  information.  When 
such  course  certificate  cards  are  used,  the 
individual  identification  number  for  the 
training  certificate  should  be  shown  on  the 
card. 

9.  Recordkeeping.  Training  providers 
should  maintain  records  listing  the  dates 
courses  were  presented,  the  names  of  the 
individual  course  attenders,  the  names  of 
those  students  successfully  completing  each 
course,  and  the  number  of  training 
certificates  issued  to  each  successful  student. 
These  records  should  be  maintained  for  a 
minimum  of  five  years  after  the  date  an 
individual  participated  in  a  training  program 
offered  by  the  training  provider.  These 
records  should  be  available  and  provided 
upon  the  student's  request  or  as  mandated  by 
law. 

10.  Program  quality  control.  The  Training 
Director  should  conduct  or  direct  an  annual 
written  audit  of  the  training  program. 
Program  modifications  to  address 
deficiencies,  if  any,  should  be  documented, 
approved,  and  implemented  by  the  training 
provider.  The  audit  and  the  program 
modification  documents  should  be 
maintained  at  the  training  facility. 

Suggested  Program  Quality  Control  Criteria 

Factors  listed  here  are  suggested  criteria  for 
determining  the  quality  and  appropriateness 
of  employee  health  and  safety  training  for 
hazardous  waste  operations  and  emergency 
response. 

A.  Training  Plan. 

Adequacy  and  appropriateness  of  the 
Gaining  program's  curriculum  development, 
instructor  training,  distribution  of  course 
materials,  and  direct  student  training  should 
be  considered,  including 


1.  The  duration  of  training,  course  contrni. 
and  course  schedules/agendas; 

2.  The  different  training  requirements  ni 
the  various  target  populations,  as  spet  ified  in 
the  appropriate  generic  training  cumculum; 

3.  The  proc  ess  for  the  development  of 
curriculum,  which  includes  appropriate 
technical  input,  outside  review,  evaluation, 
program  pretesting. 

4.  The  adequate  and  appropriate  inclusion 
ofhands-on.  liemonstrution.  and  inslru<  f ion 
methods; 

5.  Adequate  monitoring  of  student  safetv 
progress,  and  performance  during  the 
training. 

B.  Program  management.  Training 
Director,  staff  and  con.<;iiltants. 

Adequacy  and  appropriateness  of  staff 
performance  and  delivering  an  effective 
training  program  should  be  considered, 
including 

1.  Demonstration  of  the  training  director's 
leadership  in  assuring  quality  of  health  and 
safety  training. 

2.  Demonstration  of  the  competencv  of  the 
staff  to  meet  the  demands  of  delivering  high 
quality  hazardous  waste  employee  health  and 
safety  training. 

3.  Organization  charts  establishing  clear 
lines  of  authority. 

4.  Clearly  defined  staff  duties  including  the 
relationship  of  the  training  staff  to  the  overall 
program. 

5.  Evidence  that  the  training  organizational 
structure  suits  the  needs  of  the  training 
program. 

6.  Appropriateness  and  adequacy  of  the 
training  methods  used  by  the  instructors. 

7.  Sufficiency  of  the  time  committed  by  the 
training  director  and  staff  to  the  training 
program. 

8.  Adequacy  of  the  ratio  of  training  staff  to 
students. 

9.  Availability  and  commitment  of  the 
training  program  of  adequate  human  and 
equipment  resources  in  the  areas  of 

a.  Health  effects. 

b.  Safety. 

c.  Personal  protective  equipment  (PPE), 

d.  Operational  procedures. 

e.  Employee  protection  practices/ 
procedures. 

10.  Appropriateness  of  management 
controls. 

11.  Adequacy  of  the  organization  and 
appropriate  resources  assigned  to  assure 
appropriate  training. 

12.  In  the  case  of  multiple-site  training 
programs,  adequacy  of  satellite  centers 
management. 

C.  Training  facilities  and  resources. 
Adequacy  and  appropriateness  of  the 

facilities  and  resources  for  supporting  the 
training  program  should  be  considered, 
including. 

1.  Space  and  equipment  to  conduc.t  the 
training. 

2.  Facilities  for  representative  hands-on 
training. 

3.  In  the  case  cif  multiple-site  programs, 
equipment  and  facilities  at  the  satellite 
centers. 

4.  Adequacy  and  appropriateness  of  the 
quality  control  and  evaluations  program  to 
account  for  instructor  performance. 
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5.  Adequacy  and  appropriateness  of  the 
quality  control  and  evaluation  program  to 
ensure  appropriate  course  evaluation, 
feedback,  updating,  and  corrective  action 

6.  Adequacy  and  appropriateness  of 
disciplines  and  expertise  being  used  within 
the  quality  control  and  evaluation  program 

7.  Adequacy  and  appropriateness  of  the 
role  of  student  evaluations  to  provide 
feedback  for  training  program  improvement. 

D.  Quality  control  and  evaluation. 
Adequacy  and  appropriateness  of  quality 

control  and  evaluation  plans  for  training 
programs  should  be  considered,  including: 

1.  A  balanced  advisor>'  committee  and/or 
competent  outside  reviewers  to  give  overall 
policy  guidance; 

2.  Clear  and  adequate  defmition  of  the 
composition  and  active  programmatic  role  of 
the  advisory  conunittee  or  outside  reviewers. 

3.  Adequacy  of  the  minutes  or  reports  of 
the  advisory  committee  or  outside  reviewers' 
meetings  or  written  communication. 

4.  Adequacy  and  appropriateness  of  the 
quality  control  and  evaluations  program  to 
account  for  instructor  {jerformance. 

5.  Adequacy  and  appropriateness  of  the 
quality  control  and  evaluation  program  to 
ensure  appropriate  course  evaluation, 
feedback,  updating,  and  corrective  action. 

6.  Adequacy  and  appropriateness  of 
disciplines  and  expertise  being  used  within 
the  quality  control  and  evaluation  program. 

7.  Adequacy  and  appropriateness  of  the 
role  of  student  evaluations  to  provide 
feedback  for  training  program  improvement. 

E.  Students 

Adequacy  and  appropriateness  of  the 
program  for  accepting  students  sliould  be 
considered,  including 

1.  Assurance  that  the  student  already 
possess  the  necessary  skills  for  their  job. 
including  necessary  documentation. 

2.  Appropriateness  of  methods  the  program 
uses  to  ensure  that  recruits  are  capable  of 
satisfactorily  completing  training. 

3.  Review  and  compliance  with  any 
medical  clearance  policy. 

F.  Institutional  Environment  and 
Administrative  Support 

The  adequacy  and  appropriateness  of  the 
institutional  environment  and  administrative 
support  system  for  the  training  program 
should  be  considered,  including 

1   Adequac>'  of  the  institutional 
commitment  to  the  employee  training 
program. 

2.  Adequacy  and  appropriateness  of  the 
administrative  structure  and  adminis-tmtlvo 
support. 

C.  Summary  of  Evaluation  Qtiestiohs 
Key  questions  for  evaluating  the  quality 
and  appropriateness  of  an  overall  training 
program  should  include  the  ftiliovt  ing: 

1.  Aro  the  program  obji-t:ti\cs  cle^irly 
striicd? 

2.  I.s  the  program  accom;jlisliiiin  its 
(.hj<  actives? 

3  Are  appropriatp  facilitifs  and  staff 
available? 

4  Is  there  an  appropriate  mix  of  dassrooni 
demonstration,  and  hands-on  training' 

5  Is  the  program  providing  qualify 
••niplovee  health  and  safety'  training'that  fully 
niffts  the  intent  of  regulatory,  requirements' 


6.  What  are  the  program's  main  strengths? 

7.  What  are  the  program's  main 
weaknesses? 

8.  What  is  recommended  to  improve  the 
program? 

9.  Are  instructors  instructing  according  to 
their  training  outlines? 

10.  Is  the  evaluation  tool  current  and' 
appropriate  for  the  program  content?- 

1 1 .  k  the  course  material  current  and 
relevant  to  the  target  group? 

Suggfited  Trainmg  Curriculum  Guidelines 

The  following  training  curriculum 
guidelines  are  for  those  operations 
specifically  identified  in  29  CFR  1910.120  as 
requiring  training.  Issues  such  as 
qualifications  of  instructors,  training 
certification,  and  similar  criteria  appropriate 
to  all  categories  of  operations  addressed  in 
1910  120  have  been  covered  in  the  preceding 
section  and  are  not  re-addressed  in  each  of 
the  generic  guidelines.  Basic  core 
requirements  for  training  programs  that  are 
addressed  include 

1.  Ceneral  Hazardous  Waste  Operations 

2.  KCRA  operations — Treatment,  storage, 
and  disposal  facilities. 

3  Emergency  Response. 

A.  Geneivl  Hazardous  Waste  Operations 
and  SHe-specific  Training 

1.  Off-site  tra/n/ng.Training  course  content 
for  haaardous  waste  operations,  required  by 
29  CFR  1910.120(e),  should  include  the 
following  topics  or  procedures; 

a  Regulatory  knowledge. 

( 1) An  review  of  29  CFR  1910. 1 20  and  the 
core  elements  of  an  occupational  safety  and 
health  program. 

l2)Tbe  content  of  a  medical  surveillance 
program  as  outlined  in  29  CFR  1910.120(0 

(3)Tke  content  of  an  effective  site  safety 
and  heelth  plan  consistent  with  the 
requirements  of  29  CFR  1910.1 20(b)(4)(ii). 

(4)Ernergency  response  plan  and 
procedures  as  outlined  in  29  CFR  1910.38 
and  29  CFR  1910.120(1). 

(5)Adequate  illumination. 

(6)Sanitation  recommendation  and 
equipment. 

(7)Review  and  explanation  of  OSHA's 
hazard-communication  standard  (29  CFR 
1910.1200)  and  lock-out-tag-out  standard  (29 
CFR  1910.147). 

(8)Revievv  of  other  applicable  standards 
including  but  not  limited  to  those  in  the 
construction  standards  (29  CFR  Part  1926). 

(9)Ri(;hts  and  responsibilities  of  employers 
and  employees  under  applicable  OSHA  and 
EPA  laKs. 

I)   Tfuhnicnl  knowledge. 

(l)Type  of  potential  exposures  to  chemical. 
t)i<j|ogital.  and  radiological  hazards:  types  of 
human  responses  to  these  hazards  and 
recognition  of  those  responses;  principles  of 
toxicology  and  information  about  acute  and 
(hr.inic  hazards;  health  and  safety 
ritinsiderations  of  new  technology. 

(.^IFjndanifnt.ils  of  chc-micai  hazards 
in(  ludij'.g  hut  not  limited  tn  vapor  pressure, 
boiling, i)om's,  fiash  points,  ph.  other 
phvsK.al  and  chemical  properties 

[! IFire  and  explosion  hazards  of  chemicals. 

(4)(;onera!  safety  hazards  such  as  but  not 
limited  to  electrical  hazards,  powered 
cqiiipjijent  hazards,  motor  vehicle  hazards. 


walking-working  surface  hazards,  excavation 
hazards,  and  hazards  associated  with 
working  in  hot  and  cold  temperature 
extremes. 

(5)Review  and  knowledge  of  confined 
space  entry  procedures  in  29  CFR  1910.14f> 

(6)Work  practices  to  minimize  employee 
risk  from  site  hazards. 

(7)Safe  use  of  engineering  controls, 
equipment,  and  any  new  relevant  s;ifety 
technolcg_v  or  safety  procedures. 

(BjReview  and  demonstration  of 
competency  with  air  sampling  and 
monitoring  equipment  that  may  be  used  in  ,i 
site  monitoring  program. 

(9)Container  sampling  procedures  and 
safeguarding;  general  drum  and  container 
handling  procedures  including  special 
requirement  for  laboratory  waste  packs. 
shock-sensitive  wastes,  and  radioactive 
wastes 

(lO)The  elements  of  a  spill  control 
program. 

(llji'ropcruse  and  limitations  of  material 
handling  equipment. 

(l2)l'rocedures  for  safe  and  healthful 
preparation  of  containers  for  shipping  and 
transport. 

(13)Mcthods  of  communication  including 
those  used  while  wearing  respiratory 
protection. 

c.  Technical  skills. 
(l)Selection,  use  maintenance,  and 

limitations  of  personal  protective  equipment 
including  the  components  and  procedures  for 
carrying  out  a  respirator  program  to  comply 
with  29  CFR  1910.134. 

(2)Instruction  in  decontamination 
programs  including  personnel,  equipment, 
and  hardware:  hands-on  training  including 
level  A.  B.  and  C  ensembles  and  appropriate 
decontamination  lines;  field  activities 
including  the  donning  and  doffing  of 
protective  equipment  to  a  level 
commensurate  with  the  employee's 
anticipated  job  function  and  responsibility 
and  to  the  degree  required  by  potential 
hazards. 

(3)Sources  for  additional  hazard 
information:  exercises  using  relevant 
manuals  and  hazard  coding  systems. 

d.  Additional  suggested  items. 

(1  ]A  laminated,  dated  card  or  certificate 
with  photo,  denoting  limitations  and  level  of 
protection  for  which  the  employee  is  trained 
should  be  issued  to  those  students 
successfully  completing  a  course. 

(2].^ttendance  should  be  required  at  all 
training  nxidules.  with  successful  completion 
of  exercises  and  a  final  wTitten  or  oral 
examination  with  at  least  50  questions. 

['■'A.\  minimum  ofj)ne-third  of  the  program 
srii.uld  be  devoted  to  hands-on  exercises. 

(4).\  curriculum  should  be  established  for 
the  8-hour  refresher  training  required  by  29 
CFR  1910.120(e)(8).  with  delivery  of  such 
courses  directed  toward  those  areas  of 
previous  training  that  need  improvement  or 
reemphasis. 

(5)A  curriculum  should  be  established  for 
the  required  8-hour  training  for  supervisors. 
Demonstrated  competency  in  the  skills  and 
know  ledge  provided  in  a  40-hour  courwT 
should  boa  prerequisite  for  super\isor 
training. 


Federal  Register  /  Vol.  59,  No.  161   /  Monday.  August  22.  1994  /  Rules  and  Regulations       43273 


npnirnls  in 


'2.  Rpfrasher  training. 

Thp  8-h()ur  annua!  rrfmsher  training 
rrquinnl  in  29  CFR.1910.120(c)(8)  shoiikl  bi' 
(onductpci  In  fj'j.iiifipd  trHining  providers. 
Kcfrcsher  trnining  should  in(  ludr-  at  a 
minimum  the  following  topii  s  and 
pri)(.r>(lun's: 

(a)K(n  icw  of  and  ri^trainmg  on  relevant 
topics  (overcd  m  Ihn  4()hour  program,  as 
appropriate,  using  reports  In  the  students  on 
thi'ir  work  expprien(  «'s. 

(bH'pdatP  on  developnu'iils  uith  n-spei  t  to 
material  covered  in  the  4()-hoiir  ( (nir-.e. 

(i  IKeview  of  changes  to  pertinent 
provisions  ai  EPA  or  OSH.-\  standards  or 
laws. 

(d)Intro<iuc'.ion  o!  iiddilicr.al  suhiec  t  ^ireas 
as  appropriate. 

(e)Ha;  lis-on  Fe\icw  u!  new  oraltned  I'I'l-: 
<ir  (ie(.ontaminhtion  equipmem  or 
procednres,  Keviev.  of  new  ijevi 
p» Tsonal  pro;r-(  li\p  equipment 

HlKeview  of  newly  (ie\eloped  air  ,huI 
(  ontaminant  monitoring  efjiiipmenl 

:t.  On-.s/fi"  iriijntni;, 

a.  The  employer  shonlii  provide  employees 
engaged  in  hazardous  waste  site  ai  tivities 
with  information  ami  frainmg  prior  to  initial 
assignment  into  their  work  area,  as  follows: 

( 1 1  Tilt!  requirempnts  of  the  hazard 
Kjmmiinicalion  program  including  the 
loi  ation  and  availability  of  the  wrilien 
program,  required  lists  of  hazardous 
(  hemii  als   and  material  s.ifetv  <iata  sheets    . 

U')  A(  ti\  ilies  an(f  locations  m  their  work 
area  where  hazar(foiis  substani c  m.i\  l>e 
present. 

I't)  Mi'thodsand  ohser\,itio!is  lhal.r,ia\  be 
used  to  detect  the  '-■'■'••  •>  I  or  relisise  of  a 
hazardous  cne.nii  al  in  the  work  ansi  (such  as 
monitoring  ((uKiucti'd  li\  lbeemplo\er. 
continuous  monitoriiig,devii  es.  visual 
appearances,  or  other  eviiii'm  e  (sight,  so.iiid 
or  sm(!ll)  of  hazaidfius  (  heniicals  being 
released,  and  applKalile  alarms  from 
monitoring  de\  ices  th.fl  lei  nrd  i  heinu  ai 
rel(>ases. 

(4)  The  physii  al  aiid  hei,iiii  liaz.inK  <il 
substaui  es  known  or  |')dli-nli.)ll\  jHrsi  ni  in 
the  work  area. 

(5)  The  me.isurev  en;pio\  ei's  I  an  tal^r  !o 
belli  protei  t  tlii'n-.seives  Irc.m  work-vile 
ii.izards,  including  vpi-i  ifn  proi  edii^rv  'I,,. 
emplo\er  has  inip'ementi'ii 

(1)1  An  e^iilap.alion  of  I  lie  Libeiuig  --svic;-! 
and  mateiial  safety  data  sheets  anil  how 
empIoMMw  (  ,in  obtain  ar.d  use  appiojiiiote 
hazard  information. 

I7|  The  elemeiil.s  of  !iie  i  i,,, fined  >.p,,(  r 
program  iiii  hiding  sj-iei  mI  i'i'i;.  permits, 
moniloriiig  re(|uiremcnls.  i  uiruniuMi  aliun 
\nin  ediires.  (•niei'gi  .ni  y  ri'spoii-.e.  ..inl 
.ipplil  able  !o(  k-oiil  proM'di.ies 

b.  .The  cmpiovcr  slioiild  piii\  ide  ii.'/anln.is 
waste  employ  res  inform. .-t  ion  .mil  tr.^ir.in^ 

•  ind  vhould  orovide  a  rev  lew  ,l!ld  ,i(  i  es-.  to 
the  sill-  s.ifi'tv  .1  lii  plan  ;,--  I 

1 1 1  \aniev  oi  peiMiiircl  .: 
iespiiuvilif,.  ),,    Sill-  v,.|,.1\  ., 

(.^|.Si-.|.'i\  „,,,)  t„..,!ij,  I:.,., 
the  site. 

(HI  .Self.  tjiMi.  UM  .  I)..)i;  '■ 

limitations  of  peisiii,,,l  puitei  ! (iiiipi;ie;.| 

■<pe(  if'ii    III  the  "-i!.. 

(4  )  Work  |iMi  111  ev  li\  ^^  |.  r  !:  ;!,e  ii..;.:,ii  ff 
1  .■;!  Uliii.;:u,'e  ;  ivk.'   iom,  li.vj'.!:i;>. 


cillow. 
lid  .'llein.:!!' 
iid  b.-allli. 
.i;il"-  iirrve;!!  ml 


n.iiji  e 


,1 


(.5)  .Safe  use  of  engineering  controls  and 
equipment  available  on  site. 

(B)  .Safe  deconlaminalion  prixedures 
established  to  minimize  emplovee  contact 
with  hazardous  substances,  including 

(.A)  Employee  decontamination. 

IB)  (Clothing  decontamination,  and 

K")  Equipment  decontamination. 

(7)  Elements  of  the  site  enrpi^ency 
response  plan,  inciuifing: 

(A)  Pre-emergency  planning. 

(B)  Personnel  roles  and  lines  of  aiiihor>ly 
.md  ( ommunication. 

iC)  Emergency  recognition  and  prpvention. 

(D)  Safe  distances  and  places  of  refuge. 

(E)  Site  security  and  control. 

(F)  Evacuation  routes  and  pnxedures 
((;)  Decontamination  procedures  not 

I  ove^red  by  the  site  safety  and  !,raith  plan. 

(HI  Emergent  v  r.-criical  treatine...!  .;nd  first 
aid. 

(1)  Emergency  equipment  .md  proc  ediires 
for  li.indling  emergency  ini  idi>n!s 

c.  The  employer  should  prov  ide  hazardous 
v\aste  employei'S  information  ^iid  training  on 
person. il  protective  equipment  used  ,it  the 
site,  sue  h  as  the  following: 

11)  i'PE  to  1^  used  based  upon  kr.own  nr 
.mtic  ipated  site  hazard-!. 

(2)  PPE  limitations  of  m.iterials  .)i,d 
constriH.tion;  limitations  during  temp.ialure 
extremes,  he.if  stress,  and  other  .i(ipropriale 
meiiii.al  (  onsiderations;  use  ,nid  limit. ilmns 
of  respirator  equipment  as  well  ^s 

doi  umeiif.ition  proceiiun-s  as  uulhned  ui  2'i 
CFK  l>n0.134. 

(:i)  PPE  inspeition  proiedures  jimi!  !o 
ihiring,  ami  .ifter  use. 

(4)  pit;  donfiingand  doffing  proi  e.i.nes 

fr>)  PPE  de(()ntamination  and  dis|K>s.,l 
proi  edures. 

|h)  i'l'E  iiT.iintenani  e  anrf  vlorag'' 

(7)  Task  duration  as  rel.tte.f  in  l>P|-: 
limit. ilions. 

d   The  employer  shouhi  insirui  l  \!u- 
I'lnplovee  alxjut  the  site  medii  al  surveili,;;,!  e 
progr.mi  relative  to  the  jiart:i  iiKtr  site. 
in(  ludiiig 

(1)  Sjiecifu  meihi  al  sur\eill,!ni  ••  piogi.:;:is 
that  have  t)een  adaj)!ed  for  ilie  site. 

12)  Spec  if u  signs  ami  synqitonis  ri-l.iied  to 
ivposurr  t(j  hazardous  nLiteriaN  on  \hr  sii(>. 

.    I :i)The  freqtienrv  and  extent  of  juiiudii 
medic  .ll  examinations  that  will  be  .is.-ij  in 
the  site. 
.f4l-M.;;p.tenarii  e  am)  .e.-iiKilnliiv  iil  n-.  i.nS. 

I'll  Personnel  t.o  be  c  ont.ii  ti'd  .uiif 
pioi  ecfiires  to  be  followed  when  vigii--  .iiii) 
s\  niptoms  of  exposures  are  rei  ogmzed 

e.  The  employees  will  review  .end  disc  usv 
Hie  silr  s.itetv  pl.m  as  parfiif  the  tl.iiniivg 
progi.iii).    The  |i)(  ,i!i(iii  of  the  site  s,i)r-l\  |)|„ii 

•md  .ill  written  piogiams  shmild  Ih-  lii'.t  uvsed 
w  iih  einplci\ees  inc  hiding  a  disc  iissio!,  n!  the 

Iliei  li.iniMUs  lor  ai  (  esv.  re\  iew.  .ii.d 
M'i('!>';ii  es  deM  nbed. 

II  I1<:HA  OjjtTiitic'iiy  Troinni};  t->i' 
I'rrntnu^iit.  Stuni-if  unrl  Ih'-pii'.iil  hiii  i!i1,r  •■ 

t  .\>-  a  minimum,  the  tr.iiiiiiig  i  ouis,. 
required  in  2<)(:i-K  lint)  120  Ipl  vlio.ild 
include  Ihe  follow  iiig  topn  > 

l.l)  Ke\  iew  (i!  the  .inplji  .ib|.'  |>.ir,,..:),:p|iv  ,,1 
2't(:FK  IMKI  IJII.mdlh.-elemeiilv',,!  ih,- 
I'inplovei's  Ml  I  i.p.itjoual  s.ife'v  .tin!  Iif.,l!t, 


(I);  Ki-N 
>,.i1  liUJ.te. 


irl.-v.ltlt   I,,. .'.,!.; 

liceiii  .'I,  iiMilii-4 


S.ll    t. 
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radiological  exposures:  fire  and  explosion 
hazards:  thermal  extremes,  and  phvsical 
hazards. 

(c)  General  safely  hazards  including  lhos«! 
associated  with  electrical  hazards,  powered 
equipment  hazards,  lock-out-tag-out 
pro<:«dures.  motor  vehicle  hazards  and 
walking-working  surface  hazards. 

(d)  Oinfined-space  hazards  .-ind 
procedures. 

(e)  Work  prac  tii.c!s  to  nimimizp  en;p)c>yep 
risk  from  workplace  hazards. 

{{)  Emergenc:y  responsp  plan  and 
procedures  in<:liiding  first  aid  mee!i:ig  the 
requirements  of  paragraph  (p^|8). 

(g)  A  review  of  prixeciures  to  minimize 
exposure  to  hazardous  wa'-te  and  various 
t\pe  of  waste  streams,  inc  hiding  the 
materials  handling  program  and  spilt 
'ontainment  program. 

(h^  A  ri>vi(!w  of  hazard  communic  alum 
progr.ims  meeting  the  req,;irements  of  24 
(TK  1910.1200. 

(i)  A  review  of  medical  surveillani c 
pnigrams  meeting  the  requirements  of  24 
CFR  1910.120(p)|:})  inc  lulling  the  rei  i.igniiion 
of  signs  and  s\mptoms  of  overexposure  to 
hazardous  substam  e  ini  luiiing  known 
svnergistii   interactions. 

(j)  A  re\  ic;w  of  dec ont.-iri-undtion  prtr^ranis 
.md  procedures  mi-eting  the  requireir.ents  ol 
2'H;!K  lM10.1.i()(p)(4). 

(k)  A  re\  iew  of  ,in  empluvrrs  requireniejlis 
to  implement  a  tr.iining  pr..gr,im  aid  its 
elements 

II)  A  revicnv  oi  (he  criteria  aniJ  progr.iii.s  Im 
prop'r  siilection  .md  use  of  pprsi)n.d 
protective  ijquipment.  inc  hiding  respir.ilors 

(m)  A  rp\  iew  of  the  .ipjTlii  .ibie  .ipp":,ii,.  es 
1o29(;FK  1910  120 

in)  Prim  ipli-s  of  toxu  oingv  a-nt  biolog"  •'• 
monitoring  as  Ihev  pert.iin  loim  i,p..li(»n.,l 
health. 

(o)  Rights  and  respunsibiiitips  wt 
einplo\ees  ami  miiploviTs  under  .ipp'.i  .-ble 
OSHAand  EPA  laws 

(p)  H.inds-iin  exen  ises  rt'.tii  c!e:»oiis!r„lici:is 
ot  I  onipeteni  v  wilh  eciuipinenl  to  illustrate 
the  basic  equipment  prim  iptes  iti.jt  m.iv  lie 
used  during  the  perform. nice  ui  work  duties, 
inc  hiciing  thi-  donning  .md  doffnigof  PPt-: 

(q)  Sources  of  n-fereni  e.  effic  lenl  use  nl 
relevant  mami.ils.  ,ind  knowleifgeoi  f,.i,'.):d 
I  oding  svsiems  to  include  miiiimation 
1  iiiitained  in  hazardous  waste  manifests 

It)  A\  least  H  hours  ot  li,ii;ds-on  tr.i»nuig 

(s)  Tr.iining  in  the  job  skills  n-qiured  for  .ui 
1  iiijilovee's  job  function  .md  lespunsilidity 
lietore  they  .ire  j)ermitteci  to  |liir;ii  qi.ile  .li  o| 
supervise'  lield  .n  li\  ities 

2.  "I'he  mdi\  idi).)l  eiiijiIiAiT  sr>.i|..|  j  j>:,iviii>' 
liay.irdous  w.iste  einplinees  with  inlotmaliou 
.i;id  training  piiorto  ,in  eiiiplovees  mitial 
.issignment  into  .i  work  area.  The  Itaming 
.md  iilformalion  should  i  over  the  fo'lnvMi.g 
tojiii  s: 

(.i)  The  Emergen!  \  resjinuse  plii!.  ..'.ij 

poll  edures  liu  liijftirg  first  .ud. 

|l)|  A  rev  lew  ot  tl'.e  enljilover  s  h.i;/.IIilo::s 

e.  isii'  h.indling  priM  edures  mi  luciiug  the 
lu.ileri.ils  h.iiidlilig  progi.iir.  and  eleiyn  .-its  u) 
tlie  spill  1  olll.liiliueni  priigt.iui    Iiii  .it. on  uf 
spill  response  kits  or  eqiiip-neul.  aia)  the 
i...mes  of  those  Ir.iiiied  to  rispomi  to  n'le.,si-. 
(i  I  Till'  h.iz.irduiis  1  omnumii  alioi)  piitg,..i 
■;  ''i  lii).^  !!ii.  ri'quirenients  .if  ;.'••  (  I'W 
I'lll)  IJIH) 
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(d)  A  review  of  the  employer's  medical 
surveillance  program  including  the 
recognition  of  signs  and  s>'mptoms  of 
exposure  to  relevant  hazardous  substance 
including  known  synergistic  interactions. 

(e)  A  review  of  the  employer's 
decontamination  program  and  procedures. 

(0  An  review  of  the  employer's  training 
program  and  the  parties  responsible  for  that 
program. 

(g)  A  review  of  the  employer's  personal 
protective  equipment  program  including  the 
proper  selection  and  use  of  PPE  based  upon 
specific  site  hazards. 

(h)  All  relevant  site-specific  procedures 
addressing  potential  safety  and  health 
hazards.  This  may  include,  as  appropriate, 
biological  and  radiological  exposures,  fire 
and  explosion  hazards,  thermal  hazards,  and 
physical  hazards  such  as  electrical  hazards, 
powered  equipment  hazards,  lock-out-tag-out 
hnzards,  motor  vehicle  hazards,  and  walking- 
working  surface  hazards. 

(i)  Safe  use  engineering  controls  and 
equipment  on  site. 

(j)  Names  of  personnel  and  alternates 
responsible  for  safety  and  health. 

C.  Emergency  response  training. 

Federal  OSHA  standards  in  29CFR 
1910.120(q)  are  directed  toward  private 
sector  emergency  responders.  Therefore,  the 
guidelines  provided  in  this  portion  of  the 
app<!ndix  are  directed  toward  that  employee 
population.  However,  they  also  impact 
indire<:tly  through  State  OSHA  or  USEPA 
regulations  some  public  sector  emergency 
responders.  Therefore,  the  guidelines 
provided  in  this  portion  of  the  appendix  may 
t)e  applied  to  Ixjtn  employee  populations. 

States  with  OSHA  state  plans  must  cover 
their  employees  with  regulations  at  least  as 
effetlive  as  the  Federal  OSHA  standards. 
Public  employees  in  states  without  approved 
state  OSHA  programs  covering  hazardous 
waste  operations  and  emergency  response  are 
covered  by  the  U.S.  EPA  under  40CFR  311. 
a  regulation  virtually  identical  to  §1910.120. 

Since  this  is  a  non-mandatory  appendix 
iiiid  therefore  not  an  enforceable  standard. 
OSHA  recommends  that  those  employers, 
employees  or  volunteers  in  public  sector 
emergency  response  organizations  outside 
Federal  OSHA  jurisdiction  consider  the 
following  criteria  in  developing  their  own 
training  programs.  A  unified  approach  to 
training  at  the  community  level  between 
emergency  response  organizations  covered  by 
Federal  OSHA  and  those  not  coven;d  directlv 
by  Federal  OSHA  can  help  ensure  an 
effective  community  response  to  the  relea.se 
or  potential  release  of  hazardous  substances 
in  thecxMnmunity. 

H.  (if  nenl  considerations. 

Emergency  response  organizations  an- 
riqiiired  to  consider  the  topics  listed  in 
*il910.120(q)(6).  Emergency  r('spf)nsi- 
(irn.iriizations  may  use  some  or  all  of  the 
tiillowing  topics  to  supplement  those 
mandatory  topics  when  tlevcloping  their 
irsponse  training  programs.  Many  o(  the 
t()()i<  s  would  require  an  interacti«>n  lM;twe»ii 
the  response  provider  and  the  individuals 
risponsible  for  the  site  where  the  rcsjionsc 
UDuld  be  expected. 

1 1 1  HdZard  recognition,  including: 

I  Al  N.iture  of  hazardous  subsliu«.es 
I'.isi-nt. 


(B)  Practical  applications  of  hazard 
recognition,  including  presentations  on 
biology,  chemistry,  and  physics. 

(2)  Principles  of  toxicology,  biological 
monitoring,  and  risk  assessment. 

(3)  Safe  work  practices  and  general  site 
safety. 

(4)  Engineering  controls  and  hazardous 
waste  operations. 

(5)  Site  safety  plans  and  standard  operating 
procedures. 

(6)  Decontamination  procedures  and 
practices. 

(7)  Emergency  procedures,  first  aid,  and 
self- rescue. 

(8)  Safe  use  of  field  equipment. 

(9)  Storage,  handling,  use  and 
transportation  of  hazardous  substances. 

(10)  Use.  carp,  and  limitations  of  personal 
protective  equipment. 

(11)  Safe  sampling  techniques. 

(12)  Rights  and  responsibilities  of 
employees  under  OSHA  and  other  related 
laws  mncerning  right-to-know,  safety  and 
health,  compensations  and  liability. 

(13)  Medical  monitoring  requirements. 
(14)<;ommunity  relations. 

b.  Suggested  criteria  for  specific  courses. 
(1 )  First  responder  awareness  level. 

(A)  Review  of  and  demonstration  of 
competency  in  performing  the  applicable 
skills  of  29  CFR  1910.120(q). 

(B)  Hands-on  experience  with  the  U.S. 
Department  of  Transportation's  Emergency 
Response  Guidebook  (ERG)  and 
familiarization  with  OSHA  standard  29  CFR 
1910.1201. 

(C;)  Review  of  the  principles  and  practices 
for  analyzing  an  incident  to  determine  both 
the  hazardous  substances  present  and  the 
basic  hazard  and  response  information  for 
esich  Iwzardous  sukstancc  present. 

(D)  Review  of  procedures  for  implementing 
actions  consistent  with  the  local  emergency 
response  plan,  the  organization's  standard 
operating  procedures,  and  the  current  edition 
of  DOT'S  ERG  including  emergency 
notification  prcK^dures  and  follow-up 
conmiunicaticms. 

(E)  Review  of  the  expected  hazards 
including  fire  and  explosions  hazards, 
confiiwd  space  hazards,  electrical  hazards, 
powered  equipment  hazards,  motor  vehicle 
hazards,  and  walking-working  surface 
hazards. 

(F)  .Awareness  and  knowledge  of  the 

c omjxstencies  for  the  First  Responder  at  the 
Awareiiess  Level  covered  in  the  National  Fire 
Protection  Association's  Standard  No.  472, 
I'mffssional  Competence  nf  Responders  to 
Hiizurtloiis  Materials  Incidents. 

[2]  First  responder  operations  lei-el. 

(,\)  Review  of  and  demonstration  of 
(  onip"!t(!nc:y  in  performing  the  applicable 
skilNi»t29C;FR  1910.120(q). 

('.)  Hrtiuls-on  experience;  with  the  U.S. 
n.piiilment  of  Transportation's  Emergency 
Kfsponsc  C;uid»;book  (EK(;),  manufacturer 
tiiiitcrijil  safety  data  sheets,  CHEMTREO 
{.'.\\l  TEC.  shipper  or  nianufa<;turer  contacts, 
iiiid  iiihcr  relevant  soun:»!s  of  information 
iiddrcsfiiiig  haz>irdous  substance  releasees. 
I'.imiliiirizatioii  with  OSHA  standard  29  CFR 
l'tn).i;!OI, 

lO  Ki;\  icw  ot  Wh'  principles  and  pra<;lices 
tor  ,iii;jlv/ingan  incident  to  determine  the 


IMI 


hazardous  substances  present,  the  likely 
behavior  of  the  hazardous  substance  and  its 
container,  the  types  of  hazardous  substance 
transportation  containers  and  vehicles,  the 
types  and  selection  of  the  appropriate 
defensive  strategy  for  containing  the  release. 

(D)  Review  of  procedures  for  implementing 
continuing  response  actions  consistent  with 
the  Icxal  emergency  response  plan,  the 
organization's  standard  operating  procedures, 
and  the  current  edition  of  E)OT*s  ERG 
including  extended  emergency  notification 
procedures  and  follow-up  communications. 

(E)  Review  of  the  principles  and  practice 
for  proper  selection  and  use  of  personal 
protective  equipment. 

(F)  Review  of  the  principles  and  practice 
of  personnel  and  equipment 

decon  tami  nation. 

(G)  Review  of  the  expected  hazards 
including  fire  and  explosions  hazards, 
confined  space  hazards,  electrical  hazards, 
powered  equipment  hazards,  motor  vehicle 
hazards,  and  walking-working  surface 
hazards. 

(H)  Awiireness  and  knowledge  of  the 
competencies  for  the  First  Responder  at  the 
Operations  Level  covered  in  the  National  Fire 
Protection  Association's  Standard  No.  472. 
Professional  Competence  of  Responders  to 
Hazardous  Materials  Incidents. 

(3)  Hazardous  materials  technician. 

(A)  Review  of  and  demonstration  of 
competency  in  performing  the  applicable 
skills  of  29  CFR  1910.120(q). 

(B)  Hands-on  experience  with  written  and 
electronic  information  relative  to  response 
decision  making  including  but  not  limited  to 
the  U.S.  Department  of  Transpcjrtation's 
Emergency  Response  Guidebook  (ERG), 
manufacturer  material  safety  data  sheets, 
CHEMTKEC/CANUTEC,  shipper  or 
manufacturer  contacts,  computer  data  bases 
and  respcmse  models,  and  other  relevant 
sources  of  information  addressing  hazardous 
sulistance  releases.  Familiarization  with 
OSHA  standard  29  CFR  1910.1201. 

((;)  Review  of  the  principles  and  pradiccs 
for  analyzing  an  incident  to  determine  the 
hazardous  substances  present,  their  physical 
and  chemical  properties,  the  likely  trehavior 
of  th(r  hazardous  substance  and  its  container, 
the  types  of  hazardous  substance 
frans|>ortation  containers  and  vehicles 
involved  in  the  release,  the  appropriate 
strategy  for  approaching  release  sites  and 
containing  the  release. 

(D)  Review  of  procedures  for  implementing 
cjont inning  response  actions  consistent  with 
the  l(K:al  emergency  respon.sc  plan,  the 
orgaiiization'-s  standard  operating  procedures, 
and  the  current  edition  of  fXyPs  ERG 

inc  hiding  extended  emergency  notification 
procedurc-s  and  follow-up  c:ommunications. 

(E)  Review  of  the  principles  and  practice 
for  proper  selection  and  use  of  personal 
protective  equipment. 

(F)  Review  of  the  prinriphis  and  practic(!s 
of  estiiblishing  exposure  zones,  proper 
decontamination  and  medical  sur\'eillance 
stations  and  pr(K:edures. 

((I)  Review  of  the  exfwcted  hazards 
incliuliiif;  firc!  and  explosions  hazards, 
confined  space  hazards,  elmrtriral  hazards, 
[viwered  equipment  hazards,  motor  vehic:le 
iiazards,  iiiid  walking-working  surface 
liiizards 
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(H)  Awareness  and  knowledge  of  the 
compelencies  for  the  Hazardous  Materials 
Technician  covered  in  the  National  Fire 
Protection  Association's  Standard  No.  472. 
Professional  Competence  of  Responders  to 
Hazardous  Materials  Incidents. 

(4)  Hazardous  materials  specialist. 

(A)  Review  of  and  demonstration  of 
competency  in  performing  the  appiicable 
skills  of  29  CFR  1910.120(q). 

(B)  Hands-on  experience  with  retrieval  and 
use  of  written  and  electronic  information 
relative  to  response  decision  making 
including  but  not  limited  to  the  U.S. 
Department  of  Transportation's  Emergency 
Response  Guidebook  (ERG),  manufacturer 
material  safety  data  sheets,  CHEMTREC/ 
CA.N'UTEC.  shipper  or  manufacturer  contacts, 
computer  data  bases  and  response  models, 
and  other  relevant  sources  of  information 
addressing  hazardous  substance  releases. 
Familiarization  with  OSHA  standard  29  CFR 
1910.1201. 

(C)  Review  of  the  j^rinciples  and  practices 
for  analyzing  an  incident  to  determine  the 
hazardous  substances  present,  their  physical 
and  chemical  properties,  and  the  likelv' 
behavior  of  the  hazardous  substance  and  its 
container,  vessel,  or  vehicle. 

(D)  Review  of  the  principles  and  practices 
for  identification  of  the  types  of  hazardous 
substance  transportation  containers,  vessels 
and  vehicles  involved  in  the  release; 
selecting  and  using  the  various  types  of 
equipment  available  for  plugging  or  patching 
transportation  containers,  vessels  or  vehicles; 
organizing  and  directing  the  use  of  multiple 
teams  of  hazardous  material  technicians  and 
selecting  the  appropriate  strategy  for 
approaching  release  sites  and  containing  or 
stopping  the  release. 

(E)  Review  of  procedures  for  implementing 
continuing  response  actions  consistent  with 
the  local  emergency  response  plan,  the 
organization's  standard  operating  procedures, 
including  knowledge  of  the  available  public 
and  private  response  resources, 
establishment  of  an  incident  command  post, 
direction  of  hazardous  material  technician 
teams,  and  extended  emergency  notification 
procedures  and  follow-up  communications. 

(F)  Review  of  the  principles  and  practice 
for  proper  selection  and  use  of  personal 
protective  equipment. 

(G)  Review  of  the  principles  and  practices 
of  establishing  exposure  zones  and  proper 
decontamination,  monitoring  and  medical 
sur\eillance  stations  and  procedures. 

(H)  Review  of  the  expected  hazards 
including  fire  and  explosions  hazards, 
confined  space  hazards,  electrical  hazards, 
powered  equipment  hazards,  motor  vehicle 
hazards,  and  walking-working  surface 
hazards. 

(1)  Awareness  and  knowledge  of  the 
competencies  for  the  Off-site  Specialist 
Employee  covered  in  the  National  Fire 
Protection  Association's  Standard  No.  472. 
Professional  Competence  of  Responders  to 
Hazardous  Materials  Incidents. 

(.S)  Incident  commander. 

The  incident  commander  is  the  individual 
who.  at  any  one  time,  is  responsible  far  and 
in  control  of  the  response  effort.  This 
individual  is  the  person  responsible  for  the 
direction  and  coordination  of  the  response 


effort.  An  incident  commander's  position 
should  be  occupied  by  the  most  senior, 
appropriately  trained  individual  present  at 
the  response  site.  Yet.  as  necessary  and 
appropriate  by  the  level  of  response 
provided,  the  position  may  be  occupied  by 
many  individuals  during  a  particular 
response  as  the  need  for  greater  authority, 
responsibility,  or  training  increases.  It  is 
possible  for  the  first  responder  at  the 
awareness  level  to  assume  the  duties  of 
incident  commander  until  a  more  senior  and 
appropriately  trained  individual  arrives  at 
the  response  site. 

Therefore,  any  emergency  responder 
expected  to  perform  as  an  incident 
commander  should  be  trained  to  fulfill  the 
obligations  of  the  position  at  the  level  of 
response  they  will  be  providing  including  the 
following: 

(A)  Ability  to  analyze  a  hazardous 
sutjstance  incident  to  determine  the 
magnitude  of  the  response  problem. 

(B)  Ability  to  plan  and  implement  an 
appropriate  response  plan  within  the 
capabilities  of  available  personnel  and 
equipment. 

(C)  Ability  to  implement  a  response  to 
favorably  change  the  outcome  of  the  incident 
in  a  manner  consistent  with  the  local 
emergency  response  plan  and  the 
organization's  standard  operating  procedures. 

(D)  Ability  to  evaluate  the  progress  of  the 
emergency  response  to  ensure  that  the 
response  objectives  are  being  met  safely, 
effectively,  and  efficiently. 

(E)  Ability  to  adjust  the  response  plan  to 
the  conditions  of  the  response  and  to  notify 
higher  levels  of  response  when  required  by 
the  changes  to  the  response  plan. 

PART  1926— CONSTRUCTION  SAFETY 
AND  HEALTH  STANDARDS 

4.  The  authority  citation  for  Subpart 
D  of  Part  1926  is  revised  to  read  as 
follows: ' 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C.  333); 
sees.  4,  6,  and  8,  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655.  657); 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-63  (48  FR 
35736),  or  1-90  (55  FR  9033-),  as  applicable. 

Sections  1926.58,  1926.59. 1926.60,  and 
1926.65  also  issued  under  5  U.S.C.  553  and 
29  CFR  part  1911. 

Section  1926.62  issued  under  sec.  1031  of 
the  Housing  and  Community  Development 
Act  of  1992  (sec.  1031.  title  X.  106  Stat.  3924 
(42  U.S.C.  4853). 

Section  1926.65  also  issued  under  Sec. 
126,  Superfund  Amendments  and 
Reauthorization  Act  of  1986  as  amended  (29 
use.  655  note).  5  U.S.C.  553,  and  29  CFR 
part  1911. 

5.  The  last  two  paragraphs  of 
Appendix  B  to  §1926.65 — General 
Description  and  Discussion  of  the  Levels 
of  Protection  and  Protective  Gear  are 
revised  to  read  as  follows: 


Appendix  B  to  §1926.65— Gentn^al 
Description  and  Discussion  of  the  Levels  of 
Protection  and  Protective  Gear  •  •  • 
Note:  *  *  * 

As  an  aid  in  selecting  suitable  chemical 
protective  clothing,  it  should  be  noted  that 
the  National  Fire  Protection  Association 
(.VFPA)  has  developed  standards  on  chemical 
protective  clothing.  The  standards  that  have 
been  adopted  by  include: 

NFPA  1991— Standard  on  Vapor-Protective 
Suits  for  Hazardous  Chemical  Emergencies 
(EPA  Level  A  Protective  Clothing). 

NFPA  1992— Standard  on  Liquid  Splash- 
Protective  Suits  for  Hazardous  Chemical 
Emergencies  (EPA  Level  B  Protective 
Clothing). 

NFPA  1993— Standard  on  Liquid  Splash- 
Protective  Suits  for  Non-emergency  Non- 
flammable Hazardous  Chemical  Situations 
(EPA  Level  B  Protective  Clothing). 

These  standards  apply  documentation  and 
performance  requirements  to  the 
manufacture  of  chemical  protective  suits. 
Chemical  protective  suits  meeting  these 
requirements  are  labelled  as  compliaiU  with 
the  appropriate  standard.  It  •;  recommended 
that  chemical  protective  sl      that  meet  these 
standards  he  used. 

6.  A  new  non-niandatory  appendix  is 
added  to  29  CFR  1926.65  to  read  as 
follows: 

Appendix  to  §1926.6S— Training  Curriculum 
Guidelines 

The  following  non-mandatory  general 
criteria  may  he  used  for  assistance  in 
developing  site-specific  training  curriculum 
used  to  meet  the  training  requirements  of  29 
CFR  1926.65(e);  29  CFR  1926.65(p)(7), 
(p)(8)(iii);  and  29  CFR  1926.65(q)(6).  (q)(7). 
and  (q)(8).  These  are  generic  guidelines  and 
they  are  not  presented  as  a  complete  training 
curriculum  for  any  specific  employer.  Site- 
specific  training  programs  must  be  developed 
on  the  t)8sis  of  a  needs  assessment  of  the 
hazardous  waste  site,  RCRA/TSDF,  or 
emergency  response  operation  in  accordance 
with  29  CFR  1926.65. 

It  is  noted  that  the  legal  requirements  are 
set  forth  in  the  regulatory  text  of  §1926.65. 
The  guidance  set  forth  here  presents  a  highly 
effective  program  that  in  the  areas  covered 
would  meet  or  exceed  the  regulatory 
requirements.  In  addition,  other  approaches 
could  meet  the  regulatory  requirements. 

Suggested  General  Criteria 

Depnitions: 

"Competent"  means  possessing  the  skills, 
knowledge,  experience,  and  judgment  to 
perform  assigned  tasks  or  activities 
satisfactorily  as  determined  by  the  employer. 

"Demonstration"  means  the  showing  by 
actual  use  of  equipment  or  procedures. 

"Hands-on  training"  means  training  in  a 
simulated  work  environment  that  permits 
each  student  to  have  experience  performing 
tasks,  making  decisions,  or  using  equipment 
appropriate  to  the  job  assignment  for  which 
the  training  is  being  conducted. 

"Initial  training"  means  training  required 
prior  to  beginning  work, 

"Lecture"  means  an  interactive  discourse 
with  a  class  lead  by  an  instructor. 
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"Proficient"  means  meeting  a  stated  leveJ 
of  achievement. 

"Site-specific"  means  individual  training 
directed  to  the  operations  of  a  specific  job 
site. 

"Training  hours"  means  the  number  of 
hours  devoted  to  lecture,  learning  activities, 
small  group  work  sessions,  demonstration, 
evaluations,  or  hands-on  experience. 

Siiggexted  Core  Criteria: 

1.  Training  facility.  The  training  facility 
should  have  available  sufficient  resources, 
equipment,  and  site  locations  to  perform 
didactic  and  hands-on  training  when 
appropriate.  Training  facilities  should  have 
sufficient  organization,  support  staff,  and 
services  to  conduct  training  in  each  of  the 
courses  offered. 

2.  Training  Director.  Each  training  program 
should  be  under  the  direction  of  a  training 
director  who  is  responsible  for  the  program. 
The  Training  Director  should  have  a 
minimum  of  two  years  of  employee 
education  experience. 

3.  Instructors.  Instructors  should  be  iln  ni 
competent  on  the  basis  of  previous 
documented  experience  in  their  area  of 
irkstniction.  successful  completion  of  a 
"train-the-trainer"  program  specific  to  the 
topics  they  will  teach,  and  an  evaluation  of 
instructional  competence  by  the  Training 
Director. 

Instructors  should  be  required  to  maintain 
professional  competency  by  participating  in 
continuing  education  or  professional 
development  programs  or  by  completing 
.successfully  an  annual  refresher  course  and 
having  an  annual  review  by  the  Training 
Director. 

The  annual  review  by  the  Training  Director 
should  include  observation  of  an  instructor's 
delivery,  a  review  of  those  observations  with 
the  trainer,  and  an  analysis  of  any  instructor 
or  class  evaluations  completed  by  the 
students  during  the  previous  year. 

4.  Course  materials.  The  Training  Director 
should  approve  all  course  materials  to  be 
used  by  the  training  provider.  Course 
materials  should  be  reviewed  and  updated  at 
least  annually.  Materials  and  equipment 
should  be  in  good  working  order  and 
maintained  properly. 

All  written  and  audio-visual  materials  in 
training  curricula  should  be  peer  reviewed  by 
technically  competent  outside  reviewers  or 
by  a  standing  aiivisory  committee. 

Reviews  should  possess  expertise  in  the 
following  disciplines  were  applicable: 
occupational  health,  industrial  hygiene  and 
safety,  chemical/environmental  engineering, 
employee  education,  or  emergency  response 
One  or  more  of  the  peer  reviewers  should  Iw 
a  employee  experienced  in  the  work 
activities  to  which  the  training  is  directed. 

5.  Sintlenti.  The  program  for  accepting 
students  shoiihl  inclu(ie- 

a.  Assurance  that  the  <itudent  is  or  will  Ix; 
involved  in  work  where  (.hemical  exp<isu7es 
are  likely  and  that  the  student  possesses  the 
skills  necessary  to  perform  the  work. 

b.  A  policy  on  the  necessary  medical 
clearance. 

6.  Ratios.  .Student-instnictor  ratios  should 
not  exctM^d  30  students  per  instructor.  Hands- 
on  iictivity  requiring  the  use  of  personal 
protective  equipment  ?;hoi»ld  have  the 


following  student-instructor  ratios.  For  Level 
C.  or  Level  D  personal  protective  equipment 
the  ratio  should  be  10  students  per  instniclor. 
For  Level  A  or  Level  B  fjersonal  protective 
equipment  the  ratio  should  be  5  students  per 
iiistrui  tor. 

7  Proficiency  assessment.  Proficient  v 
should  be  evaluated  and  documented  bv  the 
use  of  a  written  as.sessment  and  a  skill 
demon.'itration  selected  and  developed  bv  the 
Training  Director  and  training  staff.  The 
assessnu^nt  and  demonstration  should 
evaluate  the  knowledge  and  individual  skills 
develojjed  in  the  course  of  training.  The  level 
of  minimum  achievement  necessarv  for 
profu  iejicy  shall  be  specified  in  writing  bv 
th(!  Traijung  Director. 

If  a  written  test  is  used,  there  should  be  a 
minimiun  of  50  questions.  If  h  written  test  is 
used  in  combination  with  a  skiiis 
demonstration,  a  minimum  of  25  (iu>>stior,s 
should  be  used.  If  a  skills  demonstration  is 
us(!d,  th»>  tasks  chosen  and  the  means  to  n-.ip 
succcssftil  completion  should  be  fully 
dodimmited  by  the  Training  Diret  tor 

The  (»ntent  of  the  written  test  or  of  the 
skill  demonstration  shall  be  relevant  to  the 
objectives  of  the  course.  The  written  test  and 
skill  demonstration  should  be  updated  as 
necessary  to  reflect  changes  in  the 
curriculum  and  any  update  should  i)e 
approval  by  the  Training  Director. 

The  proficiency  assessment  methods, 
regar(lli*;s  of  the  approach  or  combination  of 
approaches  used,  should  be  justified, 
document  and  approved  by  the  Training 
Dire(,t()r. 

The  ijroficiency  of  those  taking  the 
ailiiitiotial  courses  for  supervisors  should  be 
evaluated  and  document  by  using  proficiency 
assessnMMit  methods  acceptable  to  the 
Training  Director.  These  proficiency 
assessment  methods  must  reflect  the 
additional  responsibilities  borne  by 
supervisory  personnel  in  hazardous  waste 
operations  or  emergency  response. 

8.  Coarse  certificate.  Written 
documentation  should  be  provided  to  e^t  h 
student  who  satisfactorily  completes  \he 
training  course.  The  document.ition  shouUl 
include: 

a.  .Students  name. 

b.  Course  title. 

c.  t;ourse  date. 

d.  Statement  that  the  student  has 
suci  (>ssfully  completed  the  tcjiirse. 

<!.  Name  and  address  of  the  training 
pnivjdi'f. 

f  An  Individual  identification  niinibcr  (lii 
li-e  ( iTtificate. 

g.  Listof  the  levels  of  personal  proteitive 
equipment  used  by  the  student  to  i  ompit  tr 
the  ( ouFse. 

This  documentation  may  include  a 
certifu  ate  and  an  appropriate  wallet-Mzi  d 
lamiuated  card  with  a  photograph  of  the 
student  and  the  above  information  When 
such  (ourse  certificate  cards  are  used,  the 
individual  identification  number  for  the 
training certifuate  should  be  shown  on  the 
card. 

9.  fleanrdkeeping.  Training  providers 
should  maintain  rticords  listing  the  dates 
courses  were  presented,  the  names  of  the 
individual  Course  attenders.  the  names  of 
liiiwe  students  successfully  completing  e„i  b 


course,  and  the  number  of  training 
certificates  issued  to  each  successful  studciil. 
These  records  should  be  maintained  for  « 
minimum  of  five  years  after  the  date  an 
individual  participated  in  a  training  pTi%:.r.; 
offered  by  the  training  provider.  These 
records  should  be  available  and  provided 
upon  the  students  request  or  as  mainJdJed  i'v 
law. 

10.  Program  quality  control.  The  Tiblrn.-.g 
Director  should  conduct  or  direct  an  fenr,.-,;! 
written  audit  of  the  training  program. 
Program  modifications  to  address 
deficiencies,  if  any,  should  bedocumi  r.tiij. 
approved,  and  implemented  by  the  t:;.)r;r^L' 
provider.  The  audit  and  the  program 
modification  documents  should  t»e 
maintained  at  the  training  facility 

Sa^ested  Program  Quality  Control  Lntt-rm 
Factors  listed  here  are  suggested  crilerifj  fi.r 
determining  the  quality  and  iippropri.itiM  's 
of  employee  health  and  safety  training  j».r 

hazardous  waste  operations  and  errn  -f;PM  v 
response. 

A.  Training  Plan. 

Adequacy  and  appropriateness  uf  ir,c 
training  program's  curriculum  developmc ;,!. 
instructor  training,  distribution  of  course 
materials,  and  direct  student  training  «-hc..ild 
be  considered,  including 

1.  The  duration  of  training,  coursf  ( i.:v!cr,l. 
and  course  schedules/agendas; 

2.  The  different  training  requirements  o) 
the  various  target  populations,  as  specified  ;n 
the  appropriate  generic  training  cunir.j'i.m; 

3.  The  process  for  the  development  of 
curriculum,  which  includes  appropriate 
technical  input,  outside  review.  evaltjrtt,ii:i. 
program  pretesting. 

4.  The  adequate  and  appropriate  ir.i  i!;y;(i:> 
of  hands-on.  demonstration,  and  inslri.i  t m 
methods; 

5.  Adequate  monitoring  of  student  •-,"*<  <\. 
progress,  and  performance  during  the 
(raining. 

B.  Program  management,  Tratr.^rig 
Director,  staff,  and  consultants. 

Adequacy  and  appropriateness  of  stoif 
performance  and  delivering  an  effective 
training  program  should  be  considered. 
including 

1.  Demonstration  of  the  trainirigd.reci  :  s 
leadership  in  assuring  quality  of  beilth  end 
safety  training. 

2.  Demonstration  of  the  competency  li  the 
staff  to  meet  the  demands  of  delivering  high 
quality  hazardous  waste  empfoyet  he.,.*!h  Hr,i\ 
safety  training. 

3.  Organization  charts  establishing  t  Uni 
lines  of  authority. 

4.  Clearly  defined  staff  duties  inclodir.p  the 
relationship  of  the  training  staff  tothf  ovrra!f 
program. 

5.  Evidence  that  the  training  orRsniZition,:! 
structure  suits  the  needs  of  the  training 
program. 

6.  Appropriateness  and  adequacy  of  tr,e 
training  methods  used  by  the  instnictors. 

7  .Sufficiency  of  the  time  committed  bv  the 
training  director  and  staff  to  the  training 
program. 

8.  Adequacy  of  the  ratio  of  training  stafi  m 
students. 

9.  Availability  and  commitment  of  the 
training  program  of  adequate  human  am) 
eq\ii]5nlent  rirsoiirces  in  the  areas  oi 
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a.  Health  effects, 

b.  Safety, 

c.  Personal  protective  equipment  (PPE). 

d.  Operational  procedures, 

e.  Employee  protection  practices/ 
procedures. 

10.  Appropriateness  of  management 
controls. 

11.  Adequacy  of  the  organization  and 
appropriate  resources  assigned  to  assure 
appropriate  training. 

12.  in  the  case  of  multiple-site  trainiiig 
programs,  adequacy  of  satellite  rer.t'rs  '^ 
management. 

C.  Training  facilities  and  rpsoiirces. 

Adequacy  and  appropriateness  of  the 
fdcilities  and  resources  for  supporting  t.'u' 
training  program  should  be  ccnside.'-.id, 
including. 

1  Space  and  equipment  to  conduc  t  thi- 
training. 

2  Facilities  for  representative  h.ir.fis-on 
training. 

3.  In  the  case  of  multiple  site  programs. 
equipment  and  fiacilities  at  the  satellite 
centers. 

4  Adequacy  and  appropriateness  of  the 
quality  control  and  evaluations  program  to 
account  for  instructor  performance. 

5.  Adequacy  and  appropriateness  of  the 
quality  control  and  evaluation  program  t(i 
ensure  appropriate  course  evaluation, 
feedback,  updating,  and  corrective  action 

6.  Adequacy  and  appropriateness  of 
disciplines  and  expertise  being  used  within 
the  quality  control  and  evaluation  program 

7.  Adequacy  and  appropriateness  of  the 
role  of  student  evaluations  to  provide 
feedback  for  training  program  improvement. 

D  Quality  control  and  evaluation. 

Adequacy  and  appropriateness  of  qualitv 
control  and  evaluation  plans  for  training 
programs  should  be  considered,  including: 

1.  A  balanced  advisory  committee  and/or 
competent  outside  reviewers  to  give  overall 
policy  guidance; 

2.  Clear  and  adequate  definition  of  the 
composition  and  active  programmatic  role  of 
the  advisory  committee  or  outside  reviewers. 

3.  Adequacy  of  the  minutes  or  reports  of 
the  advisory  committee  or  outside  reviewers' 
meetings  or  wrritten  comniunicaticm. 

4.  Adequacy  and  appropriateness  of  the 
quality  control  and  evaluations  program,  to 
account  for  instructor  performance. 

5.  Adequacy  and  appropriateness  of  ;he 
quality  control  and  evaluation  program  to 
ensure  appropriate  course  evaluation, 
feedback,  updating,  and  corroctive  action 

6.  Adequacy  and  appropriateness  of 
disciplines  and  expertise  being  used  within 
the  quality  control  and  evai;;.-.tinii  jjrogrH.m. 

7.  Adequacy  and  appropriateness  oi  the 
role  of  student  evaluations  to  provide 
feedback  for  training  p.ro^rd.-n  iiu(in)ven:eiit 

£  Students 

Adequacy  and  appropriateness  i if  the 
program  for  accepting  students  should  i>i' 
considered,  including 

1.  Assurance  that  the  student  ,il:i  ,..iv 
possess  the  necessary  skills  for  their  lul  . 
including  necessary  dorumentatinn. 

2.  Appropriateness  of  methods  the  iirogranj 
uses  to  ensure  that  recruits  are  capable  of 
satisfactorily  completing  tniininu. 


3.  Review  and  compliance  with  any 
medical  clearance  policy. 

F.  Institutional  Environment  and 
Administrative  Support 

The  adequacy  and  appropriateness  of  the 
institutional  environment  and  administrative 
support  system  for  the  training  program 
should  be  considered,  including 

I  Adequacy  of  the  institutional 
commitment  to  the  employee  training 
program. 

2.  Adequacy  and  appropriateness  of  the 
administrative  structure  and  admini';trati\e 
support. 

('■  Siinimar}  of  Eiuhiiition  QnHs'ion,-i 
Key  questions  for  evaluating  the  qualitv 
and  appropriateness  of  an  overall  training 
pn/gram  should  include  the  following; 

1.  Are  the  program  objectives  clearlv 
stat(!d? 

2.  Is  the  program  acfomplishing  its 
objectives? 

3  Are  appropriate  facilities  and  staff 
available? 

4.  Is  there  an  appropriate  mix  of  cla'isroom. 
demonstration,  and  hands-on  training? 

5.  Is  the  program  providing  quality 
employee  health  and  safety  training'that  fullv 
meets  the  intent  of  regulatory  requirements? 

6  What  are  the  program's  main  strengths? 

7  What  are  the  program's  main 
weaknesses? 

8.  WhatJs  recommended  to  improve  the 
program.' 

9.  Are  instructors  instructing  according  to 
their  training  outlines? 

10.  Is  the  evaluation  tool  current  and 
appropriate  for  the  program  content? 

I I  Is  the  course  material  current  and 
relevant  to  the  target  group? 

Suggested  Training  Curriculum  Guidelines 
The  following  training  curriculum 
guid^-lines  are  tir  those  operations 
specifically  identified  in  29  CFR  1926.65  as 
requiring  training.  Issues  such  as 
qualifications  of  instructors,  training 
certification,  and  similar  criteria  appropriate 
to  all  categories  of  operations  addressed  in 
1925.65  have  been  covered  in  the  preceding 
section  a;id  u'v  not  re-addressed  in  each  of 
the  generic  gu:delines.  Basic  core 
requirements  for  training  programs  that  are 
addressed  include 

1  General  Hazardous  Waste  Operations 
2.  KCR,^  operations— Treatment,  storage, 
and  liisposai  f.ii  ilities. 
.i  LmPFgency  Response 

.'.  Onerii!  Hazardous  WoFte  Operations 
II nH  Sitf-spefific  Training 

1    Off-sitt'  tnuning 

Minimum  training  course  content  for 
li.irardous  waste  operations,  required  bv  29 
CfK  1926.0:-)(e).  should  include  the  following 
tiipu  s  or  procedures: 

a   Rfguldlory-  knowledge 

( 1 J  A  review  of  29  CFR  1926.65  and  the 
(  ore  elements  of  an  occupational  safety  and 
healtti  program 

12)  The  content  of  a  medical  surveillance 
j.ru;;;.!!!!  as  outlined  in  29  CFR  1926.65(fl. 

(31  The  content  of  an  effective  site  safet\ 
and  health  plan  consistent  with  the 
requirements  otJM  CI  K  1926.65(t;)(4)(!i| 


(4)  Emergency  response  plan  and 
procedures  as  outlined  in  29  CFR  1910  38 
and  29  CFR  1926.65(1). 

(5)  Adequate  illumination. 

(6)  Sanitation  rt^ommendation  and 
equipment. 

(7)  Review  and  explanation  of  OSH.\'s 
hazard-communication  standard  (29  CFR 
1910.1200)  and  lock-out-tag-out  standard  (29 
CFR  1910.147). 

(8)  Review  of  other  applicable  standards 
including  but  no!  limited  to  those  in  the 
construction  standards  (29  CFR  Part  1926). 

(9)  Rights  and  responsibilities  of  empiovers 
and  emplovees  under  applit  abie  OSH.A.  and 
EPA  laws. 

b.  Technical  knoivledge. 

( 1 )  Tvpe  c>f  potential  exposures  to 
chemical,  biological,  and  radiological 
hazards;  types  of  human  responses  to  thi:se 
hazards  and  recognition  of  those  responses; 
principles  of  toxicology  and  information 
about  acute  and  chronic  hazards;  health  and 
safety  considerations  of  new  technology. 

(2)  Fundamentals  of  chemical  h  izanjs 
including  but  not  limited  to  vapc.  , .  .jure. 
boiling  points,  flash  points,  ph,  other 
physical  and  chemical  properties. 

13)  Fire  and  explosion  hazards  of 
chemicals. 

(4)  General  safety  hazards  sue  h  as  but  not 
limited  to  electrical  hazards,  pow-^ered 
equipment  hazards,  motor  vehicle  hazards, 
walking- working  surface  hazards,  excavation 
hazards,  and  hazards  asscx;iated  with 
working  in  hot  and  cold  temperature 
extremes. 

(5)  Review  and  knowledge  of  confined 
spac:e  entry  procedures  in  29  CFR  1910.146. 

(6)  Work  practices  to  minimize  employee 
risk  from  site  haz;irds. 

(7)  Safe  use  of  engineering  controls, 
equipment,  and  any  new  relevant  safety 
technology  or  safety  procedures. 

(8)  Review  and  demonstration  of 
competency  with  air  sampling  and 
monitoring  equipment  that  may  be  used  in  a 
site  monitoring  program. 

(9)  Container  sampling  procedures  and 
.safeguarding;  general  drum  and  container 
handling  procedures  including  special 
requirement  for  laboratory  waste  packs, 
shock-sensitive  wastes,  and  radioactive 
wastes. 

(10)  The  elements! 
program. 

(11)  Proper  use  and  limitations  of  material 
handling  equipment 

(12)  Procedures  for  safe  and  healthful 
preparation  of  containers  for  shipping  and 
transport.   ' 

1131  Methods  of  communiciition  including 
those  used  while  we.iring  respiratorv 
pro.ec  tion. 

( .  TecluiKal  skilh 

(1)  Selection,  use  tr.a.ntenance.  and 
limitations  of  personal  protective  equipment 
including  the  components  and  procedures  for 
carry  ing  out  a  respi.'-ator  program  to  ( onijilv 
with  29  CFR  1910  13-5 

(2)  Instruction  ir.  decontamination 
programs  including  personnel,  equipment, 
and  hardware:  hands-on  trainmg  including 
level  A.  B,  and  C  ensembles  and  appropriate 
decontamination  lines;  field  activities 

iui  liJ(lin.L;  tile  iio;;:;;;;u  and  doffing  of 


i  a  spill  control 
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protective  equipment  to  a  level 
commensurate  with  the  empJoyees 
anticipated  job  function  and  responsibility 
and  to  the  degree  required  by  potential 
hazards. 

(3)  Sources  for  additional  hazard 
information;  exercises  using  relevant 
manuals  and  hazard  coding  systems. 

d.  Additional  suggested  items. 

(1)  A  laminated,  dated  card  or  certificate 
with  photo,  denoting  limitations  and  level  of 
protection  for  which  the  employee  is  trained 
should  be  issued  to  those  students 
successfully  completing  a  course. 

(2)  Attendance  should  be  required  at  all 
training  modules,  with  successful  completion 
of  exercises  and  a  final  written  or  oral 
examination  with  at  least  50  questions. 

(3)  A  minimum  of  one-third  of  the  program 
should  be  devoted  to  hands-on  exercises. 

(4)  A  curriculum  should  be  established  for 
the  8-hour  refresher  training  required  by  29 
CFR  1926.65(e)(8),  with  delivery  of  such 
courses  directed  toward  those  areas  of 
previous  training  that  need  improvement  or 
reemphasis. 

(5)  A  curriculum  should  be  established  for 
the  required  8-hour  training  for  supervisors. 
Demonstrated  competency  in  the  skills  and 
knowledge  provided  in  a  40-hour  course 
should  be  a  prerequisite  for  supervisor 
training. 

2.  Refresher  training. 

The  8-hour  annual  refresher  training 
required  in  29  CFR  1926.65(e)(8)  should  be 
conducted  by  qualified  training  providers. 
Refresher  training  should  include  at  a 
minimum  the  following  topics  and 
procedures: 

(a)  Review  of  and  retraining  on  relevant 
topics  covered  in  the  40-hour  program,  as 
appropriate,  using  reports  by  the  students  on 
their  work  experiences. 

(b)  Update  on  developments  with  respect 
to  material  covered  in  the  40-hour  course. 

(c)  Review  of  changes  to  pertinent 
provisions  of  EPA  or  OSHA  standards  or 
laws. 

(d)  Introduction  of  additionaJ  subject  areas 
as  appropriate. 

(e)  Hands-on  review  of  new  or  altered  PPE 
or  decontamination  equipment  or 
procedures.  Review  of  new  developments  in 
personal  protective  equipment. 

(1)  Review  of  newly  developed  air  and 
contaminant  monitoring  equipment. 

3.  On-site  training. 

a.  The  employer  should  provide  employees 
engaged  in  hazardous  waste  site  activities 
with  information  and  training  prior  to  initial 
assignment  into  their  work  area,  as  follows: 

(1)  The  requirements  of  the  hazard 
communication  program  including  the 
location  and  availability  of  the  written 
program,  required  lists  of  hazardous 
chemicals,  and  materia)  safety  data  sheets. 

(2)  Activities  and  locations  in  their  work 
area  where  hazardous  substance  may  bo 
present. 

(3)  Methods  and  observations  that  may  bo 
used  to  detect  the  present  or  release  of  a 
hazardous  chemical  in  the  work  area  (such  as 
monitoring  conducted  by  the  employer, 
continuous  monitoring  devices,  visual 
appearances,  or  other  evidence  (sight,  sound 
or  smell)  of  hazardous  chemicals  bljing 


rcli;ii«:(l.  and  applicable  alarms  from 
monitoring  devices  that  record  chcmir al 
reltM*s. 

(4)  The  physical  and  health  hazisrd.s  of 
substances  known  or  potentially  present  in 
the  work  area. 

(5)  The  measures  employees  can  take  to 
help  protect  themselves  from  work-site 
hazards,  including  specific  procedures  the 
employer  has  implemented. 

(6)  An  explanation  of  the  labeling  s\stem 
and  material  safety  data  sheets  and  how 
employees  can  obtain  and  use  appropriate 
hazard  information. 

(7)  The  elements  of  the  confined  space 
program  including  special  PPE,  permits, 
monitoring  requirements,  communication 
procedures,  emergency  response,  and 
applicable  lock-out  procedures. 

b.  The  employer  should  provide  hazardous 
waste  employees  information  and  training 
and  should  provide  a  review  and  access  to 
tho  site  safety  and  plan  as  follows: 

(1)  Names  of  personnel  and  allnrnafe 
respon.sible  for  site  safety  and  hpnith. 

(2)  Safety  and  health  hazards  present  on 
the  site. 

(3)  Selection,  use,  maintenance,  and 
limitations  of  personal  protective  equipment 
speciQc  to  the  site. 

(4)  Work  practices  by  which  the  employee 
can  minimize  risks  frxim  hazards. 

(5)  Safe  use  of  engineering  controls  and 
equipment  available  on  site. 

(6)  Safe  decontamination  procedures 
established  to  minimize  employee  contact 
with  hazardous  substances,  including: 

(A)  Employee  decontamination, 
IB)  Clothing  decontamination,  and 
(C)  Equipment  decontamination. 

(7)  Elements  of  the  site  emergency 
response  plan,  including: 

(A)  Pre-emergency  planning. 

(B)  Personnel  roles  and  lines  of  authority 
and  communication. 

(C)  Emergency  recognition  and  prevention. 

(D)  Safe  distances  a>id  places  of  refuge. 

(E)  Site  security  and  control. 

(F)  Evacuation  routes  and  procedures. 

(G)  Decontamination  procedures  not 
covered  by  the  site  safety  and  health  plan. 

(H)  Emergency  medical  treatment  and  first 
aid. 

(I)  Emergency  equipment  and  procedures 
for  handling  emergency  incidents. 

c.  The  employer  should  provide  hazardous 
waste  employees  information  and  training  on 
personal  protective  equipment  used  at  the 
site,  such  as  the  following: 

(1)  PPE  to  be  used  based  upon  known  or 
anticipated  site  hazards. 

(2)  WE  limitations  of  materials  and 
construction;  limitations  during  temperature 
extremes,  heat  stress,  and  other  appropriate 
medicjl  considerations;  use  and  limitations 
of  respirator  equipment  as  well  as 
documentation  procedures  as  outlined  in  29 
CFR  1910.134. 

(3)  PPE  inspection  procedures  prior  to, 
during^  and  after  use. 

(4)  WE  donning  and  doffing  procedures. 

(5)  PPE  decontamination  and  disposal 
procedures. 

(6)  PPE  maintenance  and  storage. 

(7)  Task  duration  as  related  to  PPE 
limitations. 


d.  The  employer  should  instruct  the 
employee  about  the  site  medical'surveillnne  e 
program  relative  to  the  particular  site, 
including 

(1)  Specific  medical  surveillance  progran-.s 
that  have  been  adapted  for  the  site. 

(2)  Specific  signs  and  symptoms  related  lo 
exposure  to  hazardous  materials  on  the  siif;. 

(3)  The  frequency  and  extent  of  periodic 
medical  examinations  that  will  be  used  on 
the  site. 

(4)  Maintenance  and  availability  of  Tr-dinis 

(5)  Personnel  to  be  contacted  aiid 
procedures  to  be  followed  when  signs  and 
symptoms  of  exposures  are  recognized. 

e.  The  employees  will  review  and  discuss 
the  site  safety  plan  as  part  of  the  training 
program.  The  location  of  the  site  safety  plsn 
and  all  written  programs  should  be  discussed 
with  employees  including  a  discussion  of  the 
mechanisms  for  access,  review,  and 
references  described. 

B.  RCRA  Operations  Training  for 
Treatment,  Storage  and  Disposal  Focilitifs. 

1.  As  a  minimum,  the  training  course 
required  in  29  CFR  1926.65  (p)  should 
include  the  following  topics: 

(a)  Review  of  the  applicable  paragraphs  i.f 
29  CFR  1926.65  and  the  elemenU  of  the 
employer's  occupational  safety  and  health 
plan. 

(b)  Review  of  relevant  hazards  such  as.  but 
not  limited  to,  chemical,  biological,  and 
radiological  exposures;  fire  and  explosion 
hazards;  thermal  extremes;  and  physical 
hazards. 

(c)  General  safety  hazards  including  those 
associated  with  electrical  hazards,  powered 
equipment  hazards,  lock-out-tag-out 
procedures,  motor  vehicle  hazards  and 
walking-working  surface  hazards. 

(d)  Confined-space  hazards  and 
procedures. 

(e)  Work  practices  to  minimize  employee 
risk  from  workplace  hazards. 

(f)  Emergency  response  plan  and 
procedures  including  first  aid  meeting  the 
requirements  of  paragraph  (p)(8). 

(g)  A  review  of  procedures  to  minimize 
exposure  to  hazardous  waste  and  various 
type  of  waste  streams,  including  the 
materials  handling  program  and  spill 
containment  program. 

(h)  A  review  of  hazard  communication 
programs  meeting  the  requiremeats  of  29 
CFR  1910.1200. 

(i)  A  review  of  medical  surveillance 
programs  meeting  the  requirements  of  29 
CFR  1926.65(p)(3}  including  the  recognition 
of  signs  and  symptoms  of  overexposiu«  to 
hazardous  substance  including  known 
synergistic  interactions. 

(j)  A  review  of  decontamination  programs 
and  procedures  meeting  the  requirements  of 
29CFRl926.65{p)(4). 

(k)  A  review  of  an  employer's  requirements 
to  implement  a  traiiring  program  and  its 
elements. 

(1)  A  review  of  the  criteria  and  programs  for 
proper  selection  and  use  of  personal 
protective  equipment,  including  respirators. 

(m)  A  review  of  the  applicable  a^^ndices 
to  29  CFR  1926.65. 

(n)  Principles  of  toxicology  and  biological 
monitoring  as  they  pertain  to  occupational 
health. 
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(o)  Rights  and  responsibilities  of 
employees  and  employers  under  applicable 
OSHA  and  EPA  laws. 

(p)  Hands-on  exercises  and  demonstrations 
of  competency  with  equipment  to  illustrate 
the  basic  equipment  principles  that  may  be 
used  during  the  performance  of  work  duties, 
including  the  donning  and  doffing  of  PPE. 

(q)  Sources  of  reference,  efficient  use  of 
relevant  manuals,  and  knowledge  of  hazard 
coding  systems  to  include  information 
contained  in  hazardous  waste  manifests. 

(r)  At  least  8  hours  of  hands-on  training, 

(s)  Training  in  the  job  skills  required  for  an 
employee's  job  function  and  responsibility 
before  they  are  permitted  to  participate  in  or 
supervise  field  activities. 

2.  The  individual  employer  should  provide 
hazardous  waste  em.ployees  with  information 
and  training  prior  to  an  employee's  initial 
assignment  into  a  work  area.  The  training 
and  information  should  cover  the  following 
topics: 

(a)  The  Emergency  response  plan  and 
prot.edures  including  first  aid. 

(b)  A  review  of  the  employer's  hazardous 
waste  handling  procedures  including  the 
materials  handling  program  and  elements  of 
the  spill  containment  program,  location  of 
spill  response  kits  or  equipment,  and  the 
names  of  those  trained  to  respond  to  releases. 

(c)  The  hazardous  communication  program 
meeting  the  requirements  of  29  CFR 
1910.1200. 

(d)  A  review  of  the  employer's  medical 
surveillance  program  including  the 
recognition  of  signs  and  symptoms  of 
exposure  to  relevant  hazardous  substance 
including  known  synergistic  interactions. 

(e)  A  review  of  the  employer's 
decontamination  program  and  procedures 

(f)  An  review  of  the  employer's  training 
program  and  the  parties  responsible  for  that 
program, 

(g)  A  review  of  the  employer's  personal 
protective  equipment  program  including  the 
proper  selection  and  use  of  PPE  based  upon 
specific  site  hazards. 

(h)  All  relevant  site-specific  procedures 
addressing  potential  safety  and  health 
hazards.  This  may  include,  as  appropriate, 
biological  and  radiological  exposures,  fire 
and  explosion  hazards,  thermal  hazards,  and 
physical  hazards  sui.h  as  electrical  hazards, 
powered  equipment  hazards,  lock-out-tag-out 
hazards,  motor  vehicle  hazards,  and  walking- 
working  surface  hazards. 

(i)  Safe  use  engineering  controls  and 
equipment  on  site. 

(j)  Names  of  personnel  and  alternates 
responsible  for  safety  and  health. 

C.  Emergency  response  training. 

Federal  OSHA  standards  in  29  CFR 
192B.65(q)  are  directed  toward  private  sector 
emergency  responders.  Therefore,  the 
guidelines  provided  in  this  portion  of  the 
appendix  are  directrd  toward  that  em.plovee 
population.  However,  thev  also  impact 
indirectly  through  State  OSHA  or  USEPA 
regulations  some  public  sector  emergency 
responders.  Therefore,  the  guidelines 
provided  in  this  portion  of  the  appendix  may 
be  applied  to  both  employee  populations. 

States  with  OSH.^  state  plans  must  cover 
their  employees  wiih  regulations  at  least  as 
effective  as  the  Federal  OSHA  standards. 


Public  employees  in  states  without  approved 
state  OSHA  programs  covering  hazardous 
waste  operations  and  emergency  response  are 
covered  by  the  U.S.  EPA  under  40  CFR  311, 
a  regulation  virtually  identical  to  §1926.65. 
Since  this  is  a  non-mandatory  appendix 
and  therefore  not  an  enforceable  standarti, 
OSHA  recommends  that  those  employers, 
employees  or  volunteers  in  public  sector 
emergency  response  organizations  outside 
Federal  OSHA  jurisdiction  consider  the 
following  criteria  in  developing  their  own 
training  programs.  A  unified  approach  to 
training  at  the  community  level  between 
emergency  response  organizations  covered  Dy 
Federal  OSHA  and  those  not  covered  directly 
by  Federal  OSHA  can  help  ensure  an 
effective  community  response  to  the  release 
or  potential  release  of  hazardous  substances 
in  the  community. 

a.  General  considerations. 
Emergency  response  organizations  are 

required  to  consider  the  topics  listed  in 
§1926.65(qK6).  Emergency  response 
organizations  may  use  some  or  all  of  the 
following  topics  'o  supplement  those 
mandatory  topics  when  developing  their 
response  training  programs.  Many  of  the 
topics  would  require  an  interaction  between 
the  response  provider  and  the  individuals 
responsible  for  the  site  where  the  response 
would  be  expected. 

(1)  Hazard  recognition,  including: 

(A)  Nature  of  hazardous  substances 
present. 

(B)  Practical  applications  of  hazard 
recognition,  including  presentations  on 
biology,  chemistry,  and  physics. 

(2)  Principles  of  toxicology,  biological 
monitoring,  and  risk  assessment. 

(3)  Safe  work  practices  and  general  site 
safety. 

(4)  Engineering  controls  and  hazardous 
waste  operations. 

(5)  Site  safety  plans  and  standard  operating 
procedures. 

(6)  Decontamination  procedures  and 
practices. 

(7)  Emergency  procedures,  first  aid.  and 
self- rescue. 

(8)  Safe  use  of  field  equipment. 

(9)  Storage,  handling,  use  and 
transportation  of  hazardous  substances. 

(10)  Use,  care,  and  limitations  of  personal 
protective  equipment. 

(11)  Safe  sampling  techniques. 

(12)  Rights  and  responsibilities  of 
employees  under  OSHA  and  other  related 
laws  concerning  right-to-know,  safety  and 
he<ilth.  compensations  and  liabilifv. 

(13)  Medical  monitoring  requirements. 

(14)  Community  relations. 

b.  Suggested  criteria  for  specific  courses 
( 1 )  First  responder  awareness  level. 

(A)  Review  of  and  demonstration  of 
competencv  in  performing  the  applicable 
skills  of  29  CFR  1926.65(q). 

(B)  Hands-on  experience  with  the  I'.S. 
Department  of  Transportation's  Emergency 
Response  Guidebook  (ERG)  and 
familiarization  wi;h  OSHA  standard  29  CFR 
1926.60. 

(C)  Review  of  the  principles  and  practices 
for  analyzing  an  incident  to  determine  both 
the  hazardous  substances  present  and  the 
basic  hazard  and  response  information  for 
each  hazardous  substance  present. 


(D)  Review  of  procedures  for  implementing 
actions  consistent  with  the  local  emergency 
response  plan,  the  organization's  standard' 
operating  procedures,  and  the  current  edition 
of  DOT'S  ERG  including  emergency 
notification  procedures  and  follow-up 
communications. 

(E)  Review  of  the  expected  hazards 
including  fire  and  explosions  hazards, 
confined  space  hazards,  electrical  hazards, 
powered  equipment  hazards,  motor  vehicle 
hazards,  and  walking-working  surface 
hazards. 

(F)  Awareness  and  knowledge  of  the 
competencies  for  the  First  Responder  at  the 
Awareness  Level  covered  in  the  National  Fire 
Protection  Association's  Standard  No.  472. 
Professional  Competence  of  Responders  to 
Hazardous  Materials  Incidents. 

[2]  First  responder  operations  level. 

(A)  Review  of  and  demonstration  of 
competencv  in  performing  the  applicable 
skills  of  29  CFR  1926. 65(q). 

(B)  Hands-on  experience  with  the  U.S. 
Department  of  Transportation's  Emernencv 
Response  Guidebook  (ERG).  mani,.\.'  "i.'er 
matf-ridl  safety  data  sheets.  CHE.\'rKl:,C/ 
CAN'lTEC,  shipper  or  manufacturer  contacis 
and  other  relevant  sources  of  information 
addressing  hazardous  substance  releases. 
Familiarization  with  OSHA  standard  29  CFR 
1926.60. 

(C)  Review  of  the  principles  and  practices 
for  analyzing  an  incident  to  determine  the 
hazardous  substances  present,  the  likely 
behavior  of  the  hazardous  substance  and  its 
container,  the  types  of  hazardous  substance 
transportation  containers  and  vehicles,  the 
types  and  selection  of  the  appropriate 
defensive  strategy  for  containing  the  release. 

(D)  Review  of  procedures  for  implementing 
continuing  response  actions  consistent  with 
the  local  emergency  response  plan,  the 
organization's  standard  operating  procedures, 
and  the  current  edition  of  DOT's  ERG 
including  extended  emergency  notification 
procedures  and  follow-up  communications 

(El  Review  of  the  principles  and  practice 
for  proper  selection  and  use  of  personal 
protective  equipment. 

(F)  Review  of  the  principles  and  practice 
of  personnel  and  equipment 
decontamination. 

(G)  Review  of  the  expected  hazards 
inciuding  fire  and  explosions  hazards, 
confined  space  hazards,  electrical  hazards, 
powered  equipment  hazards,  motor  vehicle 
hazards,  and  walking-working  surface 
hazards. 

(H)  Awareness  and  'khow  ledge  of  the 
competencies  for  the  First  Responder  at  the 
Operations  Level  covered  in  the  National  Fire 
Protection  Association's  Standard  No.  472. 
Professional  Competence  of  Responders  to 
Hazardous  Materials  Incidents. 

(J)  Hazardous  materials  technician. 

l.\]  Review  of  and  demonstration  of 
compet'^ncy  in  performing  the  applicable 
skills  of  29  CFR  1926.65(ql. 

(B)  Hands-on  experience  with  written  and 
electronic  information  relative  tu  response 
decision  making  including  but  not  limited  lo 
the  i;.S.  Department  of  Transportation's 
Emergency  Response  Guidebook  (ERG), 
manufacturer  material  safety  data  sheets 
CHEMTREC/CANUTEC,  shipper  or 
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maoufdcturer  contacts,  computer  data  basps 
and  response  models,  and  other  relevant 
sources  of  infmnation  addressing  hazanjou;; 
substance  releas«>s.  Familiarization  with  29 
t;FR  1926.60. 

[C]  Review  of  the  principles  and  practif  <■<; 
for  analyzing  an  incident  to  determine  the 
hazariious  substances  present,  their  physical 
and  chemical  properties,  the  likely  behavior 
of  the  hazardous  substance  and  its  contiiinrr. 
thf!  types  of  hazardous  substance 
transportation  containers  and  vehicles 
invol'.'ed  in  the  release,  the  approprialo 
strategy  for  approaching  release  sites  and 
containing  the  release. 

(Dj  Review  of  procedures  for  implcmmting 
rontinuing  response  actions  consistent  with 
the  local  emergency  response  plan,  the 
organization's  standard  operating  proi^liin's. 
and  the  current  edition  of  DOT's  ER(} 
including  extended  emergency  notification 
procedures  and  follow-up  communications 

(E)  Review  of  the  principles  and  practice 
for  proper  selection  and  use  of  personal 
protectivi-  equipment 

(F)  Review  of  the  principles  and  practic;*-;, 
of  establishing  exposure  zones,  proper 
decontamination  and  medical  surveillan(  f 
stations  and  procedures. 

(C^)  Review  of  the  expected  hazards 
including  fire  and  explosions  hazards. 
confin-d  space  hazards,  electrical  hazjirds. 
powered  equipment  hazards,  motur  vehit  !.^ 
hazards,  end  walking- working  surfac o 
hazarrls. 

(HJ  A.vareness  and  knowledge  of  the 
competencies  for  the  Hazardous  Materials 
Technician  covered  in  the  National  Fire 
Protection  Association's  Standard  No.  472 
Professional  Competence  ofBesponHfrs  in 
Hazardous  Materials  Incidents. 

(4)  Hazardous  materials  specialist. 

(A)  Review  of  and  demonstration  nt 
u)mpetency  in  performing  the  appli<..ibl»' 
skills  of  29  CFR  1926.65(q). 

(B)  Hands-on  experience  with  rulrit-val  a'j«l 
use  of  written  and  electronic  infonnatinrs 
relative  to  response  decision  making 
including  but  not  limited  to  the  U.S. 
Department  of  Transportation's  Emergt-my 
Uf-^fwnse  Guidebook  (ERC).  manufa<:tiin  r 


niati'riel  safety  data  sheets,  CHEf TTRECy 
(lANlJTEC.  shipper  or  manufacturer  contacts, 
computer  data  bases  and  response  models, 
and  other  relevant  sources  of  information 
addresBing  hazardous  substance  releases. 
Familiarization  with  29  CFR  1926.t>0. 

(C)  Review  of  the  principles  and  practices 
for  analyzing  an  incident  to  determine  the 
hazardous  substances  present,  their  physical 
and  chrminal  properties,  and  the  likely 
bt;h.ivior  of  the  hazardous  substance  and  its 
i:i)ntaiBi'r,  vessel,  or  vehicle. 

(D)  Review  of  the  principles  and  prai.lites 
fur  identification  of  the  types  of  hazardous 
substance  transportation  containers,  vessels 
and  vehicles  involved  in  the  release; 
selecting  and  using  the  various  types  of 
equipment  available  for  plugging  or  pati  hing 
transportation  containers,  vessels  or  vehicles; 
organizing  and  directing  the  use  of  multiple 
teams  of  hazardous  material  technit.ians  and 
selecting  the  appropriate  strategy  for 
approaching  release  sites  and  containing  or 
stopping  the  release. 

(E)  Review  of  procedures  fur  implementing 
continuing  response  actions  ce.iiMstent  with 
the  local  emergency  response  pidii,  the 
organiaation's  standard  operating  p'-ocedures, 
including  knowledge  of  the  available  public 
and  private  response  resourt,es, 
establishment  of  an  incident  command  post, 
dirfi.lion  of  hazardous  material  te<;hnii,ian 
teams,  and  extended  emergency  notifi<:at'on 
IV).  ciliin's  and  follow-up  communic-itions 

(F)  Review  of  the  principles  and  practice 
Uh  propt-r  sele<;tion  and  use  of  perional 
protective  equipnient. 

(<;)  Review  of  the  principles  and  practices 
i)f  e.stablishing  exposure  zones  and  proper 
decontemination,  monitormg  and  medi«;al 
Rur\eillancB  stations  and  prorj^dures. 

(H)  Review  of  the  expected  hazards 
including  fire  and  explosions  hazards, 
(c)nfine<l  space  hazards,  electrical  hazards, 
powered  equipment  hiizards.  motor  vehi»:'.e 
h;iMrds.  and  walking-working  surface 
li.iziirds. 

(I)  Awareness  and  knowledge  of  the 
competencies  fur  the  Off-site  Specialist 
Employee  covered  in  the  National  Fire 
I'rolortinn  .'Vssociation's  Standard  No  472, 


ProfessinncI  Competence  ofRespondfrs  In 
Hmordoiis  Materials  Incidents. 

(5J  Incident  commander. 

The  incident  commander  is  tlie  individual 
who,  at  any  one  time,  is  responsible  for  and 
in  control  of  the  response  effort.  This 
individual  is  the  person  responsible  for  tin 
direction  and  coordination  of  the  responsi> 
effort.  An  incident  commander's  position 
should  be  occupied  by  the  most  senior, 
appropriately  trained  individual  present  at 
the  response  site.  Yet,  as  necessary  and 
appropriate  by  the  level  of  response 
provided,  the  position  may  be  occupied  by 
many  individuals  during  a  particular 
response  as  the  need  for  greater  authority, 
responsibility,  or  training  increases.  It  is 
po.ssible  for  the  first  responder  at  the 
awareness  level  to  assume  the  duties  of 
incident  commander  until  a  more  senior  and 
appropriately  trained  individual  arrives  at 
the  fpspcmse  site. 

Therefore,  any  emergency  responder 
expected  to  perform  as  an  incident 
commander  should  be  trained  to  fulfill  thi 
obligations  of  the  position  at  the  level  of 
ri'spon.se  they  will  be  providing  including  tdr 
following: 

(A)  Ability  to  analyze  a  hs7.ardous 
substance  incident  to  determine  the, 
magnitude  of  the  respon.se  problem. 

(U)  Ability  to  plan  and  implement  en 
appropriate  response  plan  within  the 
capabilities  of  available  personnel  ami 
equipment. 

(C)  Ability  to  implement  a  response  to 
favorably  change  the  outcome  of  the  iiKid'-it 
in  .T  manner  consistent  with  the  local 
emergency  response  plan  and  the 
organization's  standard  operating  pro:  edur-js 

(D)  Ability  to  evaluate  the  progress  of  t?i.' 
emergency  response  to  enstire  that  the 
n-sponse  objectives  are  being  met  safely, 
effectively,  and  efficiently. 

IE)  .Ability  to  adjust  the  response  plan  to 
the  conditions  of  the  response  and  to  notify 
higher  levels  of  response  when  requlrpd  by 
the  changes  to  the  response  plan. 
|FK  Doc.  94-20468  Filed  8-lJ^-94;  84')  .j;.,| 
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985 41219.  41221 

987 41383 

993 41385 

997 39419 

998 39421 

1001 42422 

1002 42422 

1004 42422 

1005 42422 

1006 42422 

1007 42422 

1011 42422 

1012 42422 

1013 42422 

1030 42422 

1032 42422 

1033 42422 

1036..... 42422 

1040 42422 

1044 42422 

1046 42422 

1049 42422 

1050 42422 

1064 42422 

1055 42422 

105S 42422 

1075 42422 

1076 42422 

1C79 42422 

1093 42422 

1094 42422 

1096 42422 

1099 42422 

1106 42422 

1108 42422 

1124 42422 

1126 42422 

1131 42422 

1134 42422 

1135 42422 

1137 42422 

1138 42422 

1139 42422 

1250 38875 

1413 39247 

1421 39247 

1427 39251 

1435 41222 

1901 41366 

1940 41386 

1951 41386 


11 
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2003 41386 

4284 41386 

PropoMd  Rules: 

55 38944 

56 38944 

59 38944 

70 38944 

920 41717 

945 40477 

947 39479 

1001 40418 

1002 40418 

1004 40418,41413 

1005 40418 

1006 40418 

1007 40418 

101 1 4041 8 

1012 40418 

1013 40418 

1030 40418 

1032 40418 

1033 „ „„ 40418 

1 036 4041 8 

1040 „ 40418 

1044 .40418 

1046 „ 40418 

1049 _ 40418 

1060 40418 

1064 40418 

1065 40418 

1068 40418 

1075 40418 

1076 40418 

1079 „ 40418 

1093 40418 

1094 40418 

1096 40418 

1099 40418 

1106 40418 

1108 40418 

1124 40418 

1126 40418 

1131 40418 

1134 40418 

1135..., 40418 

1137 40418 

1138 , 40418 

1139 40418 

1205 39480 

1413 39707 

1710 39975 

1714 39975 

1726 40315 

1785 39975 

1924 42778 

1942 40478.42783 

4284 40478 

8CFR 

103 39334 

204 38876,  42878 

211 39394 

214 41818,42487 

216 39394 

235 3S394 

242 39394.42406 

287 42406 

Proposed  Rules: 

214 41843 

274a 41843 

9  CFR 

151 42488 

160 40797 

317 39941,40209 

318 39254,  41640 


319 - 39254 

381 39254.  40209,  42155 

10  CFR 

19. ._ .1 41641 

20 j „ 41641 

35 \ 41641 

40 ; 41641 

73 , 38889 

766 41956 

PraposMt  Rules: 

20 43200 

30 i 43200 

40 43200 

50 -...42182,43200 

51 ^ 43200 

61 „ 39485 

70 ,. 43200 

72 ^ 43200 

11  CFR 

8 - 40639 

107 39635 

114 , 39635 

9008 39635 

Pn)poaed  Rules: 

100 42183 

113 , 42183 


12  CFR 

34 ; 40202 

225 ,...39677,40202 

226 ...i 40203 

230 ; 40217 

323 a 40202 

S64 „ 40202 

701 |. 39423 

707 J. 39425 

722 4 40202 

Proposed  Rules: 

225 ^ 39709 

337 41991 

707 39486 


13  CFR 

121.... 

Proposed  Rules: 

107 


14  CFR 

23 

25 

36 


.39426 
40315 


.39941 
.39427 
.39679 


39 39429,  39431,  39432, 

40084. 40798,  40799.  41225, 
4 1 227,  4 1 229,  4 1 233, 4 1 235^ 
4 1 237,  4 1 238,  4 1 643. 4 1 645, 
41647,41653,41655.41662, 
42156, 43025, 43026, 43028, 
43029,43031,43033 

71  394,34,  39435.  40034, 

40228,  40229,  40230,  40231 , 
40232,  40233, 40234, 40465, 
40800,  40801 .  40802, 4 1 398, 
42489.  43034 


66. 
91. 

95. 


.42922 
.39679 
.39436 


9/ 39943,  39944.  39947 

121 42922,42974 

125 42974 

136 .42922.42974 

1260 38900 

Proposed  Rules: 

Ch.  1 39983 


IMI 


1 - 39192 

13 40192,41192 

16 41192 

36 39711 

39 39983,  40488.  40490, 

41261,42186 

65 „ ;..42430 

66 42430 

71 39394,  42535 

91 39711 

189 39395 

257 40836 

399 40836 

15  CFR 

771 40235 

785 40235 

799 40235 

16  CFR 

305 39951 

Proposed  Rules: 

243 „ 41261 

800 40492 

1203 41719 

1500 39306 

17  CFR 

30 42156 

200 39680 

240 42448 

Proposed  Rules: 

210 42187 

228 42449 

229 42449 

239 42187 

240 42449 

249 42449 

270 39311 

274 42187 

18  CFR 

35 40238 

154 40238,40240 

157 40240 

210 39020 

211 39020 

270 40240 

271 40240 

272 40240 

273 40240 

274 40240 

275 40240 

284 38901 

292 404B8 

341 40243 

342 40243 

343 40243 

Proposed  Ruies: 

35 41739 

284 40493 

342 ; 40493 

346 40493 

347 40493 

357 .:. 40493 

385 40493 

19  CFR 

4 39682 

101 41973 

Proposed  Rules: 

101 41992 

191 41994 

348 ..39985  . 

420 39991 


20  CFR 

404 41974 

416 41399,  41400,  43035 

655 41874 

21  CFR 

5- - 42490 

74 „ ......40802 

21 0 .38255 

21 1 39255 

310 43234 

430 40805 

436 _ 40805 

455„ 40805 

510 41663. 41975 

520 39438.  41664,  42493 

522 41663,  41665,  41975 

556 .38901,  41240,  41976 

558 38901,  41240. 41975 

Proposed  Rules: 

Ch.  I „.39888 

102 39635 

330 JS^99 

600.. .42193 

601 42193 

606 .42193 

607 42193 

610 42193 

640 42193 

660 42193 

22  CFR 

42 „ 39952 

126 ...42158 

518 39440 

23  CFR 

1212 39256 

1313 40470 

24  CFR 

103 39955 

200 39394 

204 _..„ 39956 

880 .42159 

881 42159 

882 — : 42159 

883 42159 

884 42159 

886 42159 

889 42159 

905 39402 

955 42732 

960 39402 

Proposed  Rules: 

Ch.  1 41995 

91 .-. 40148 

92 „ 40148 

100 .....40502 

261 40764 

570 40148,41196 

574 40148 

576 40148 

968 40148 

905... 39072 

950 39072 

3500 42784 

25  CFR 

Proposed  Rules: 

10 40086 

20 ...40182 

63 40184 

115...: 41948 


26  CFR 

1 „ 


.39958,  41666 
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111 


^^ 43039 

48 43039 

301 38902 

602 41666 

Proposed  Rules: 

1 41414,  41739 

301 43073 

27  CFR 

4 ' 42159 

5 42159 

7 42159 

28  CFR 

0 41241,  41242.  42160 

2 40257 

37..^ : 39898 

68..* „ 41242 

77 _ 39910 

29  CFR 

18 41874 

24 41874 

1640 39898 

1910 40671.  40964.  43268 

1915 40964 

1926 40671.  40964,  43268 

1952 39257.  42493.  42495 

2619 41704 

2676 41704 

Proposed  Rules: 

570 40318 

1910 42785 

1917 42785 

1918 42785 

30  CFR 

216 38904 

218. 38904 

Proposed  Rules: 

Ch.  II 38946 

75 42193 

206 397T2 

250 39991 

903 41208 

917 40503 

926 41262 

935 39993 

936 ,...40505 

31  CFR 

337 42161 

605 41977 

32  CFR 

^^ 40809 

92 ...42752 

98a 42752 

384 41405 

552 42755 

Proposed  Rules: 

318 41739 

33  CFR 

26..., .: 39962 

100 39456.  40819,  42756 

1 1 0 39963.  40820 

117 42757 

126 39963 

157 40186 

160 39458.  39963.  40186 

162... 39962 

165 ...39456.  39460.  39461. 

40821 .  40822.  41405.  41406. 
42758 


168 42962 

Proposed  Rules: 

100 42787 

34  CFR 

200 41168 

201 41168 

364 41880 

365. _ 41880 

366 41880 

367 41880 

338 40176 

607 41914 

Proposed  Rules: 

350 41176 

351. 41176 

352 41176 

353 41176 

668 42")  34 

682 41184 

685 42646 

35  CFR 

133 43254 

135 43254 

Proposed  Rules: 

103 41997 

36  CFR 

Proposed  Rules: 

14 39228 


38  CFR 

3 42497 

21 39966 

Proposed  Rules: 

17 38947 

21 40507 

39  CFR 

11 39257 

in ..39967 

Proposed  Rules: 

111 42536 

40  CFR 

50 38906 

52 39683,  39684,  39686. 

39688,  39690,  39691 ,  39692. 

39699.  39832.  40823.  40826. 

41408.41706.41708,41709, 

421 64, 421 65. 42500, 42506. 

42759,  42765, 42766, 43046 

58 41626 

60 40258 

75 42509 

80 39258 

81 39394,  39692,  39699 

40084,42168,42766 

82 41368,  42169,  42950 

86 39638 

125 40642 

.  180 39462,39464,39466. 

39467.42511 

186 39467 

228 41243 

271 39967,39971.41979 

350 43048 

372 43048 

600 39638 

721  39292.  39293.  39295. 

40259 

749 42769 

799 „ 38917 

Proposed  Rules: 

51 39501 


52 39311.39715.39716. 

39994.  40840,  41263,  41265. 

41416,41740.41998,42194, 
42540,42541.42788 

55 42194 

58 42541 

63 38949.  42788 

70 42522 

75 42560 

81  40319.  42198,  42541 

82 41968,42199 

86 43074 

124 41741 

142 40458 

180 39502.  39504,  39505 

42560 

185 39505 

186 39505 

268 41741 

270 41741 

281 40507 

721 3931 1 ,  40001 ,  43079 

41  CFR 

101-38 41410 

101-40 42514 

101-41 41411 

42  CFR 

400 39296 

405 39828 

414 39828 

435 43050 

436 43050 

Proposed  Rules: 

2 42561 

6 42790 

52 39312 

54a 42793 

43  CFR 

4 42774 

Public  Land  Orders: 
725  (Revoked  in  pan 

by  PLO  7072) 39468 

829  (Revoked  in  part 

by  PLO  7071) 39468 

7067 39635 

7070 39701 

7071 39468 

7072 39468 

7073 39469  . 

7074 39702 

7075 39702 

7076 39702 

Proposed  Rules: 

11 40319 

39 39216 

432 39316 

2820 39228 

44  CFR 

64 38921 

65 39972.  40828.  43053 

67 40830,43054 

Proposed  Rules: 

67 40002,  40841,  43082 

45  CFR 

670 42518 

1355 42519 

1801 43058 

2541 41598 

2542 41598 

Proposed  Rules: 

212 42795 


400 41417 


46  CFR 

4 

38 

68 

78 

97 

194 


39469 

39963 

39635 

39963 

39963 

39963 

381 40260 

Proposed  Rules: 

97 40004 

148 40004 

171 40855 

47  CFR 

0 39703 

1 42521 

2 40474,40835 

14 40835 

.  15 42528 

18 39471 

22 39299 

24 39704,  40835,  43062 

63 40264 

64 38922,  39300 

69 38922 

73 38930,  39301,  41259. 

41711,43064 
Proposed  Rules: 

22 42563 

24 41426 

73 38949,  38950.  39317, 

40508.41428,42017 
90 42563 

48  CFR 

Ch.  12 40268 

Cn.  19 40313 

225 38931.39974 

252 38931 

519 38931 

552 38931 

1845 38937 

1852 38937 

Proposed  Rules: 

9 39317 

10 39317 

13 39317 

15 39317 

23 39317 

25 39317 

31 39317 

45 39317 

52 39317 

204 42566 

207 40005 

215 42569 

237 40005 

244 42569 

251 39318 

252 39318.40005 

253 42566 

552 38950 

Ch.9 38951 

App.C 42569 

49  CFR 

1 40313 

40 42996 

195 41259 

217 43064 

220 43064 

229 39705 

571 38938.  39472 

575 38938 
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Proposed  Rules: 

171 41848 

172 41848 

173 41848 

174 41848 

175 41848 

176 41848 

177 41848 

192 39319,39506 

195 39505 

214 42200 

225 42880 

393 39518 

571 39522 

Ch.  X 39524 

1312 41428 

1314 41428 

50  CFR 

14 ., 41711 

17 42171,  42682  42696 

20 42474 

23 41981 

24 42774 


36 39408 

204 39301 

222 42529 

227 42529 

285 42176 

301  39476,  39477,  42775 

605 38942 

638 42533 

641 V 39301 

651 42176 

672 39477,  39478,  39705, 

40314,42776 

675 39305,  41412,  42776 

678 38943 

Proposed  Rules:    I 

Ch.  I ! 39316 

17 39524,  39532.  39868, 

39874,  39879,  40639,  42108, 

42118,42203 

20 42017,  43088 

29 39228 

222 39540 

226 39716 

227 1. 4-270 


9  94 
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611 ;39724 

642 40509 

646 42570 

651 40510 

658 39724 

663 ., 40511 

675 39725 

681 40515 

685 40859 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continufng  list  ol 
public  bi!ls  from  the  current 
session  ot  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  'PLUS"  (Public  Laws 
UpG,-!e  Service)  on  202-523- 
6641.  The  text  ot  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  ind'Vidua!  pamphlet  form 


■(referred  to  as  "slip  laws")  - 
from  the  Superirrtendenl  ot 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 

S.  1458/P.L.  tOS-ZSS 

General  Aviation  Revrtalization 
Act  ot  1994  (Aug   17,  i994: 
108  Stat.  1552;  3  pages) 

S.J.  Res.  204JP.L.  10^-299 

Recognizing  the  American 
Academy  in  Rome,  as 
American  overseas  center  tor 
independerit  study  and 
advanced  research,  on  the 
occasion  of  the  100th 
anniversary  ot  its  founding 
(Aug   18,  1994;  108  Stat 
1555;  2  pages) 

Last  Lis!  August  19.  I«t94 
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CFR  CHECKLIST 


This  Checklist,  prepared  by  the  Office  of  the  Federal  Register,  rs 

putjtjshed  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cunent  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  wtiich  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S829.00 
domestic,  S207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  tif  Documents.  Attn:  New  Orders. 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

TWe  stock  Number  Price       Revision  Date 

1.  2  (2  Reserved) (869-022-00001-2) $5.00        Jan.  1,  1994 

3  (1993  Compilation 
ond  Ports  100  ond 
101)  (869-022-00002-1) 33.00      'Jon 


4 (869-022-00003-9) 5.50        Jon. 

5  Parts: 

1-699  (869-022-00004-7)  .. 

700-1199  (869-022-00005-5)  .. 

1200-End,  6(6 
Reserved) (869-022-00006-3) 23.00        Jon. 


22.00 
19.00 


Jon. 
Jon. 


7  Parts: 

0-26  (869-022-00007-1) 21.00 

27-45  (869-022-00008-0) 14.00 


46-51   (869-022-00009-8) 

52 (869-022-00010-1) 

53-209 (669-022-0001 1-0) 

210-299 (869-022-00012-8) 

300-399 (869-022-00013-6) 

400-699 (869-022-00014-4) 

700-699 (869-022-00015-2) 

900-999 „ (869-022-00016-1) 

1000-1059  (869-022-00017-9) 


20.00 
30.00 
23.00 
32.00 
16.00 
18.00 
22.00 
34.00 
23.00 


1060-1119  (869-022-00018-7) 15.00 


12.00 
30.00 
30.00 
15.00 
30.00 
35.00 
14.00 


29.00 
23.00 


1 120-1 199  (869-022-00019-5 

1200-1499  (869-022-00020-9) 

1500-1899  (869-022-00021-7) 

1900-1939  (869-022-00022-5) 

1940-1949  (869-022-00023-3) 

1950-1999  (869-022-00024-1) 

2000-End (869-022-00025-0) 

8  (869-022-0002(i^8) 

9  Psrts* 

1-199  (869-022-00027-6) 

200-£nd  (869-022-00028-4) 

10  Parts: 

0-50  (869-022-00029-2) 29.00 

51-199  ...: (869-022-00030-6) 22.00 

200-399 (869-022-00031-4) 15.00 

400-499 (869-022-00032-2)  ......  21.00 

500-End  : (869-022-00033-1) 37.00 

11  (869-022-00034-9) 14  00 

12  Parts: 

1-199  (869-022-00035-7)  12.00 

200-219 (869-022-00036-5) 16.00 

280C 
22.00 
20.00 
32.00 

30  00 


Jon 
Jan. 
*Jon. 
Jan. 
Jan. 
Jon. 
Jon. 
Jon. 
Jon. 
Jan. 
Jan. 
Jan. 
Jon. 
Jon. 
Jon. 
Jan. 
Jon. 
Jon. 
Jon. 


22.00        Jon. 


220-299 (869-022-C0037-3) 

300M99 (869-022-O0038-1) 

500-599 (869-022-00039-0) 

600-End  (869-022-00040-3) 

13  -(869-022-00041-1) 


Jan. 
Jan. 

Jon 
Jon 
*Jan 
Jan. 
Jan 

Jan 


Jan 
Jan. 
Jon. 
Jen. 
Jan. 
Jon. 

Jan  1 


1994 
1994 

1994 
1994 


1994 

1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 

1994 
1994 

1994 
1994 
1993 
1994 
1994 

1994 

1994 
1994 
1994 
1994 
1994 
1994 

1994 


TWa 


Stock  NiMnbef 


Prtce       Revision 


14  Parts: 

1-59  (869-022-00042-0) 

60-139 (869-022-00043-6) 

140-199 (869-022-00044-6) 

200-1 199  (869-022-00045-4) 

1200-End (869-022-00046-2) 

15  Parts: 

0299  (869-022-00047-1) 

300-799 (869-022-0004&-4) 

fiOO-End  (869-022-00049-7) 

16  Parts: 

0-149 (869-022-00050-1) 

150-999 (869-022-00051-9) 


32.00 
26.00 
13.00 
23.x 
16.00 

1500 
26.00 
23.00 

6.50 
1800 


1000-End (869-022.-O0052-7) 25.00 

17  Parts: 

1-199  (869-O22-00054-3)  .. 

200-239 (669-019-00055-1)  .. 

240-End  (869-022-00056-0)  .. 


20.00 
23.00 
30.00 

18  Parts: 

1-149  (869-022-00057-8) 16.00 

15(^279 (869-022-00058-6) 19  00 

280-399 (869-022-00059-4) 13.00 

400-End  (869-022-00060-8) 1100 

19  Parts: 

1-199  (869-019-00061-5)  .. 

200-Cnd  .....(869-022-00062-4)  .. 


20  Parts: 

1-399  (869-022-00063-2)  .. 

•400-499  (869-022-00064-1)   . 

500-End  (869-022-00065-9)  . 

21  Parts: 

1-99  (869-022-00066-7) 16.00 

100-169 (869-022-00067-5) 21  00 


35  00 
12.00 

20  00 
34  00 
3100 


170-199 (869-022-00068-3) 

200-299 (869-022-00069-1) 

300-499 (869-022-00070-5) 

500-599 (669-022-00071-3) 

600-799 (669-022-00C72-1) 

800-1299  (869-022-00073-0) 


21.00 
7.00 

36  00 

16.00 
8.50 

22.00 


1300-End (869-022-00074-8)  ....      13.00 

22  Parts: 

1-299  (869-022-00075-6) 

300-€nd  (869-022-00076-4) 


32.00 
2300 

2100 


23  (869-019-00077-1)  . 

24  Parts: 

0-199  (869-022-000'&-l)  36.00 

200^99 (869-019-00079-8)  36.00 

500-699 (869-022-00080-2) 20.00 

700-1699  (869-019-00081-0)   39.00 

1700-End (869-022-00082-9) 17.00 

25  (869-022-00083-7)  3200 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 2000 

§§1.61-1.169 (869-019-00085-2) 37.00 

§§1.170-1.300  (869-C; 9-00086-1) 23.00 

§§1.301-1.400  (869-022-00087-0)   17  00 

•§§  1.401-1.440  (869-022-00088-8)  .     .  30.00 

§§1.441-1.500  (869-022-00089-6)   22.00 

§§  1.501-1.640  (869-C22-00090-0)  .  ."  .  21.00 

§§1.641-1.650  (869-022-0009 1 -8) 24.00 

§§  1.851t1.907  (869-019-00092-5) 27  00 

§§1.908-1.1000  (869-022-00093-4) 27,00 

§§1.1001-1.1400  (869-022-00094-2) 24.00 

§§1.1401-€nd  (869-022-00095-1) '32.00 

2-29  (869-022-00096-9) 24.00 

30-39  (869-022-00097-7) 18.00 

40-49  (869-019-00098-4) 13.00 

50-299 (869-022-00099-3) 14.00 

300-499  (869-022-O010O-1) 24.00 

500-599 (869-022-001 01-9)  600 
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Federal  Resister  /  Vol.  59,  No.  161  /  Mondav 


August  22,  1994 


/  Reader  Aids 


Titte 
600-€nd 


Stock  Nutrber 
(865-022-00)02-7) 


Price 

800 

36.00 
13.00 


27  Parts: 

•1-199 _.. (869-022-00103-5) 

20O-End (869-022-00104-3) 

28  Parts: 

1-42  (869-019-00105-1) 27  00 

43-end (869-019-00106-9)  2100 

29  Parts; 

0-99  

100-499 

500-699 

900-1899 

1900-1910  {§§1901.1  to 

1910.999) 

1910  (§§19101000  to 

end)  

1911-1925  

1926 

1927-£nd 


(869-019-00107-7) 21  00 

(869-019-0010ft-5) 9.50 

(869^)19-00109-3) 36.00 

(869-019-00110-7) 17.00 


Revision  Date 
Apr.  1,  1994 

Apr.  I.  1994 
Apr.  1,  1994 

July  1,  1993 
July  1.  1993 

July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 


(869-019-001 U-5) 31.00        July  1,  1993 


(869-019-00112-3) 21.00 

(869-019-00113-1) 22.00 

(869-019-001 14-0) 33.00 

(869-019-00115-8) 36.00 


30  Parts: 

1-199  (869-519-001 16-6) 

200-699 ^ (869-019-001 17-4) 

700-€nd  (869-019-00118-2) 


27.00 
20.00 
27.00 


31  Parts: 

0-199  (869-019-00119-1) 18.00 

200-End  (869-019-00120-4). 29.00 

32  Parts: 

1-39,  Vol.  I 15  oo 

1-39,  Vo(.  II 19.00 

1-39,  Vol.  Ill 18  00 

1-190  (869-019-00121-2) 30.00 

191-399 „ (869-019-00122-1) 36.00 

400-629 (869-019-00123-9) 26.00 

630-699 (869-022-00124-8) 14.00 

700-799 (869-019-00125-5) 2100 

80O-£nd  (869-019-00126-3) 22.00 

33  Parts: 

1-124  (869-019-00127-1)  .. 

125-199 (869-019-00128-0)  .. 

200-End  (869-019-00129-8)  .. 


20.00 
25.00 
24.00 

34  Parts: 

1-299  (869-019-00130-1) 27.00 

300-399 (869-019-00131-0) 2O00 

400-€nd  (869-0,19-00132-8)     ...     37.00 

35  (869-019-00133-6) 1200 

36  Parts: 

1-199  (869-019-00134-4)  .. 

200-End  (869-019-00135-2)  .. 


37  (869-019-00136-1) 

38  Parts: 

0-17  (869-019-00137-9) 

1»-End  (869-019-00138-7) 

39 (869-019-00139-5) 


1600 
35.00 

20  00 


3100 
30.00 

17  00 


40  Parts: 

1-5J (869-019-00140-9) 39  00 

52  (869-019-00141-7) 37.00 

53-59  (869-019-00142-5) 1100 

60  (869-019-00143-3)  35  00 


260-299 (869-0 19-00 150-6) 

30&-399 (869-019-00151-4) 

400-424 (869-019-00152-2) 

425-699 (869-019-00153-1) 

700-789 (869-019-00154-9) 


29.00 
21.00 
39.00 
36.00 
2400 


61-80 (869-019-0014il.l) 

81-85  {86W)19-00145-0) 

86-99  (869-019-00146-8) 

100-149 (869-019-00147-6) 

150-189 (869-019-00144-4) 

190-259 (869-019-00149-2) 17.00 

39.00 
18.00 
27.00 
28.00 
26.00 


July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1.  1993 
July  1.  1993 

July  1,  1993 
July  1,  1993 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

July  1,  1993 

July  1,  1993 

July  1,  1993 

sjuly  1,  1991 

July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 

July  1.  1993 

July  1.  1993 
July  1.  1993 

July  1.  1993 

July  1,  1993 
July  1,  1993 
July  1.  1993 
July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 


Price 

26.00 


Title  Slock  Number 

790-End (869-019-00155-7)  . 

41  Chapters: 

1.  1-1  lo  1-10 13.00 

1.  1-11  to  Appendix.  2  (2  Pesetved) 1300 

3-6 

7  

8  

9  

10-17  


14.00 

6.00 

4.50 

1300 

9.50 

18,  Vol.  I.  Potts  1-5  13  00 

18.  Vol.  II.  Ports  6-19 1300 

18.  Vol.  III.  Ports  20-52 '  13  00 

19-100  1300 

1-100  (869-019-00156-5) 10.00 

101  (869-019-00157-3) 3000 

102-200 (869-019-00158-1) 1 1.00 

201-End  (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3)  . 

400-429 (869-019-00161-1)  . 

430-End  (869-019-00162-0)  .. 

43  Parts: 

1-999  (869-019-00163-8)  .. 

1000-3999  (869-019-00164-6) .. 

4000-End (869-019-00165-4)  .. 

44 (869-019-00166-2)  .. 

45  Parts: 

1-199 (869-019-00167-1)  .. 

200-499 (869-019-0016fr-9)  .. 

500-1199 (869-019-00169^7) .. 

1200-End (869-019-00170-1)  .. 


24.00 
25.00 
36.00 

23.00 
32.00 
14.00 

27.00 

22.00 
15.00 
30.00 
22.00 
46  Parts: 

1-40 ...(869-019-00171-9) 18.00 

41-69  (869-019-00172-7) 16.00 

70-89  (869-019-00173-5) 8.50 


90-139 (869-019-00174-3) 

140-155 (869-019-00175-1) 

156-165 (869-019-00176-0) 

166-199 (869-019-00177-8) 

200-499 (869-019-00178-6) 

500-End  (869-019-00179-4) 

47  Parts: 

0-19  (869-019-00180-8) 

20-39  (869-019-00181-6) 

40-69  (869-O19-O0182-4) 

70-79  (869-019-00183-2) 

80-End  (869-019-00184-1) 


15.00 
12.00 
17.00 
17.00 
20.00 
15.00 

24.00 
24.00 
14.00 
23.00 
26.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6  (869-019-00189-1) 23O0 

7-14  (869-019-0019O-5) 31.00 

15-28  (869-019-00191-3) 31.00 

29-End (869-019-00192-1) 17.00 

49  Parts: 

1-99  (869-019-00193-0) .. 

100-177 (869-01WX)194-8)  .. 

178-199 (869-019-00195-6)  .. 

200-399 (869-019-00196-4)  .. 

400-999 (869-019-00197-2) .. 

1000-1199  (869-019-00198-1)  .. 

1200-End (869-019-00199-9)  .. 


50  Parts: 

1-199  (869-019-00200-6) 

200-599 (869-019H00201-4) 

600-End (869-019-00202-2) 

CFP  Index  ond  Findings 
Aids (869-022-00053-5) 


23.00 
30.00 
20.00 
27.00 
33.00 
18.00 
22.00 

20.00 
21.00 
22.00 


Revision  Dale 
July  1.  1993 

iJuly  I.  1964 
iJuly  1.  1984 
-July  1.  1984 
^Juty  1.  1964 
-July  K  1964 
3July  1.  1984 
3July  1.  1964 
3July  1.  1964 
2July  1,  1984 
^Juty  1,  1984 
sjuly  1,  1984 
July  1.  1993 
July  1.  1993 
*July  1.  1991 
July  1.  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  I,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 


38.00   Jon.  I,  1994 
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™"  Stock  Number  Price       Revision  Date  '  Becouse  r,Me  3  s  on  annual  comprtotoo,  this  volume  and  oil  p-evoos  vc^umes 

Complete  1994  CFR  set 82900  1994         sf^^xJld  be  retained  as  a  pefmonent  refeience  source 

^The  July  I,  1985  edmon  of  32  CFR  Parts  1-189  contains  a  note  only  lof 
Microfiche  CFR  Edition:  '^orts  1-39  inclusive,  for  the  fun  text  ol  the  Defense  Acauisif.on  ReguiolKxis 

Comptete  set  (one-time  moiling)  ,88.00  1991         Tr^'Ut''  '°^' '""  ""*  ^''  '^"""'  "^  *  "^  ^"'^  '   ""  ^^'""^^ 

Complete  set  (one-time  moiling)  188  00  1992        ,   ^!!?®  ■'"'^  '■  "®*  ^'"^  °'  ^'  ^^^  Ctxapters  i-iOO  contoms  a  note  only 

-„ ,„.    ,.,..,,  ^     '  '°'  Ctxjpters   1   to  49  inclusive.  For  tf^e  full  text  of  pfocurement  reoulotions 

Complete  set  (one-time  moiling)  223.00  1993         '"  Chapters  1  to  49,  consult  the  eleven  CFR  voiurr^es  issued  os  of  jCiy^ 

Subscription  (moiled  OS  issued)  244  00  1994         "W  containing  those  chopters. 

...  ....  ^  amendments  to  this  volume  weie  promulgated  dunr^q  the  oenod  Apr 

Individual  copies  2.OO  1994  '     "90  to  Mar    31.   1994.  The  CFR  volume  issued  Ap-rt   1     1<M)  Th^jid^ 

retained. 

=■1^(0  amendments  to  this  volume  v^ere  promulgated  during  the  penod  July 

1,  1991  to  June  30.  1994.  The  CFR  volume  issued  July  I.  1991,  should  be  retaned 

'No  amendments  to  this  volume  were  promuigoted  during  tne  period  Jonuay 

1.  1993  to  December  31.  1993.  The  CFR  volume  issued  Jonooiy  1    1993  shou'd 

-  be  retoined. 
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Public  Papers 
ofthe 

Presidents 
ofthe 
United  States 


AniiMl  voiumet  conlaining  Ihp  public  nivwagrt 
and  ilalemenia  news  conference*  and  other 
•elected  papera  released  by  the  While  House 

Volume*  for  the  lollowing  year*  art  available    oihet 
volume*  not  listed  are  out  of  pnni 


Ronald  Reagan 


George  Bush 


(Book  fl| 

IMS 

(Book  I) 


n» 


(Booii  II 


(Booh  II) 

1M7 
(Book  I) 

IM7 
(Booh  II) 

1968 
(Book  I) 


(Book  If) 


434  JC 
$».M 

437M 

tMOO 


(Book  I) 

1989 
(Buofc  II) 

1990 
(Book  I) ... 

1990 
(Book  II) 

1991 
(Book  I)    . 

1991 
(Book  II) 

1992 
(Book  I) 

19S2  m;j 

(RlHik    II) 


.$38  mi 

SMOO 

.$41.00 

.$41  no 

$41,011 
.»44.M 

$47  im 

iMtilM 


Published  by  ihe  Office  of  the  Federal  Register  National 
Archive*  and  Record*  Administratiort 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P  O  Box  371954.  Pinsburgh,  PA  15250-7954 


Qty. 

1 

Compj 

rArMir:. 

Neiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  Tist  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 
Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 
Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031  -2 
Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 

*5%2  Charge  your  order. 

Its  easy! 

IVwe  Type  or  Print  {Form  is  aligned  for  typewriter  use.)  To  tax  your  onl«rs  and  Inquiries -(202)  5U-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25% 


Qty. 


Stock  Number 


021-602-00001-9 


Title 


Price 
Each 


Catalog-Bestselling  Government  Books 


FREE 


Total 
Price 


FREE 


(Compaity  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Total  for  Publications 

Please  Choose  Method  of  Payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I — i  VISA  or  MasterCard  Account 


-D 


(City.  State,  ZIP  Code) 

i L 


(Daytime  phone  including  area  code) 
Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
pa  Boi  371954,  Pittsburgh,  PA  15250-7954 


(Credit  card  expiration  date)         Thank  you  for  your  order! 


(Signature) 
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the  Office  of  the  Federal  Register,  National  Archives  nd  Records 
Administration,  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat  500,  as  amended;  44  U.S.Q  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Wasnintton.  DC 
20402.  ^ 

The  Fedwal  Regkter  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  isEuedoy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  eSiect,  doamients  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  publislied,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  FederafRegister  Act  44  U.S.C 
1507  provides  that  the  contents  of  the  Federd  Rm^o-  shall  be 
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The  Federal  Regiater  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appllcabillty  and  legal  effect,  nxjst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 
RIN  3064-AB36 

Applications  and  Publication 
Requirements;  Establishment  and 
Relocation  of  Remote  Service  Facilities 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Final  rule. 


SUMMARY:  The  Board  of  Directors 
(Board)  of  the  FDIC  is  revising  its 
.  application  and  publication 
requirements  for  the  estabhshment  and 
relocation  of  remote  service  facilities 
(RSFs).  The  intended  effect  of  this  rule 
is  to  lessen  the  regulatory  burden  on 
state  nonmember  banks  and  state- 
licensed  branches  of  foreign  banks. 
EFFECTIVE  DATE:  This  rule  is  effective 
August  23,  1994. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Curtis  L.  Vaughn,  Examination 
Specialist,  Division  of  Supervision  (202/ 
898-6759).  Federal  Deposit  Insurance 
Corporation,  1776  F  Street,  NW., 
Washington,  DC  20429;  or  Jeffirey  M. 
Kopchik,  Counsel.  Legal  Division,  (202/ 
898-3872),  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

No  additional  collections  of 
information  pursuant  to  §  3504(h)  of  the 
Paperwork  Reduction  Art  (44  U.S.C. 
3501  et  seq.)  are  contained  in  the  final 
rule.  Consequently,  no  information  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  FDIC  hereby  certifies  that  the 


final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

The  FDIC  has  reached  this  conclusion 
because  the  effect  of  the  rule  will  be  to 
reduce  the  recordkeeping,  reporting  and 
compliance  requirements  that  are 
imposed  upon  small  entities  rather  than 
to  increase  them.  This  is  because  the 
final  rule  seeks  to  create  a  blanket 
approval  process  for  requests  that  must 
receive  the  prior  written  consent  of  the 
FDIC.  The  final  rule  imposes  no  new 
recordkeeping  or  reporting  requirements 
upon  small  entities  since  notices 
required  are  abbreviated  versions  of 
letter  applications  currently  required  of 
banks.  Furthermore,  most  institutions 
would  not  be  required  to  give  public 
notice  of  the  transaction  which  would 
reduce  burden  on  the  requesting 
institutions. 

Effective  Date 

The  necessity  for  a  30-day  delav  in 
effective  date  has  been  waived  since  this 
rule  relieves  a  restriction.  5  U.S.C. 
553(d)(1). 

Discussion 

On  April  26. 1994  the  FDIC  published 
for  public  comment  a  proposed  revision 
to  p€ut  303  of  its  regulations  concerning 
the  application  and  publication 
requirements  for  the  establishment  and 
relocation  of  remote  service  facilities.  59 
FR  21676  (April  26. 1994).  In  general, 
the  proposal  sought  to  reduce  the 
regulatory  burden  on  state  nonmember 
banks  and  state-licensed  branches  of 
foreign  banks  by  lessening  the 
application  and  notice  requirements 
which  an  institution  must  satisfy  before 
it  may  establish  or  relocate  an  RSF. 
Even  more  streamlined  procedures  were 
set  forth  for  banks  with  Community 
Reinvestment  Act  (CRA)  ratings  of 
satisfactory  or  better. 

The  FDIC  received  a  total  of  eight 
comment  letters  in  response  to  its 
proposal.  Five  of  the  letters  were  from 
banks  or  their  holding  companies  and 
three  were  from  industry  trade 
associations.  All  of  the  letters 
enthusiastically  supported  the  proposed 
revisions. 

The  FDIC  Board  specifically  requested 
comment  on  whether  the  proposed 
revision  should  treat  different  types  of 
RSFs  differently,  i.e.,  an  RSF  which 
caters  exclusively  to  one  bank's 
customers  as  opposed  to  a  shared  RSF 
which  is  utilized  by  customers  of  many 


banks.  The  four  of  eight  commenters 
which  addressed  this  question  all  urged 
the  FDIC  to  adopt  the  same  standards 
for  all  types  of  RSFs.  which  is  the 
approach  that  was  taken  in  the  proposal 
and  has  been  retained  in  the  final  rule. 

Under  the  prior  regulation,  banks 
desiring  to  establish  an  initial  RSF  were 
required  to  comply  with  all  the 
application  and  publication 
requirements  applicable  to  the 
estabhshment  of  a  "brick  and  mortar" 
branch  office.  Successive  RSFs  could  be 
established  or  relocated  without  a 
formal  application  pursuant  to 
somewhat  less  involved  requirements. 
The  prior  regulation  did  not 
differentiate  based  upon  the  condition 
of  the  institution  submitting  the 
application;  the  only  difference  it 
recognized  was  whether  or  not  this  was 
an  initial  application. 

In  view  of  the  limited  investment 
represented  by  an  RSF,  the  fact  that  all 
the  information  in  the  FDIC's  possession 
indicates  that  consumers  are  of  the 
opinion  that  RSFs  are  a  convenient  and 
desirable  banking  service  and  the 
support  expressed  by  all  the 
commenters,  the  FDIC  is  amending  its 
regulation  concerning  the  establishment 
and  relocation  of  RSFs  to  lessen  the 
application  and  notice  requirements 
which  an  institution  must  satisfy  before 
it  may  establish  or  relocate  an  RSF. 
Furthermore,  the  final  regulation  sets 
forth  even  more  streamlined  procedures 
for  banks  writh  CRA  ratings  of 
satisfactory  or  better. 

Specifically,  §  303.2(c)  provides  that  a 
state  nonmember  bank  or  an  insured 
state-licensed  branch  of  a  foreign  bank 
whose  most  recent  CRA  rating  is 
Satisfactory  or  better  may  establish  and 
operate  or  relocate  an  RSF  by  filing  a 
letter  with  the  appropriate  FTDIC 
regional  director.  The  letter  shall 
contain  the  location  of  the  RSF  and 
either  a  representation  that  the  site  is 
not  included  in  or  eligible  for  inclusion 
in  the  National  Register  of  Historic 
Places  or  written  verification  that  in  the 
opinion  of  the  appropriate  state  historic 
preservation  officer  the  establishment  or 
relocation  of  the  RSF  will  have  no 
adverse  effect  on  a  historic  site.  Unless 
the  institution  is  notified  otherwise  by 
the  FDIC  within  seven  days  of  receipt  of 
the  letter,  the  institution  r-ay  establish 
or  relocate  the  RSF.  The      blic  notice 
requirements  are  being  dispensed  with 
in  this  case.  See  §  303.2(c)(2).  However, 
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if  the  institution  cannot  make  such 
representations  concerning  compliance 
with  the  National  Historic  Preservation 
Act.  16  U.S.C.  470  et  seq.,  it  shall 
proceed  pursuant  to  §  303.2(c)(3). 

In  the  event  that  the  state  nonmember 
bank  or  insured  state-Ucensed  branch's 
most  recent  CRA  rating  is  not 
Satisfactory  or  better.  §  303.2(c)(3) 
provides  that  the  institution  shall  file 
the  letter  described  in  §  303.2(c)(2)  and 
comply  with  the  existing  notice 
provisions  of  §  303.6(f).  Unless  the 
institution  is  notified  otherwise  within 
fifteen  days  after  completion  of 
processing  of  the  letter,  the  institution  ' 
may  establish  or  relocate  the  RSF.  In  the 
event  that  a  protest  is  filed  or  other 
objection  is  taken,  the  institution  may 
not  proceed  until  the  FDIC  provides 
written  notice  of  its  approval. 

The  remaining  revisions  are  to 
§  303.6(a)  and  (0  of  the  FDIC's 
regulations.  They  are  technical  in  nature 
in  order  to  conform  these  sections, 
which  concern  application  procedures 
and  public  notices  of  application  filings, 
to  the  new  procedures  set  forth  in 
§  303.2.  First.  §  303.6(a)(2)  and  (3)  have 
been  revised  to  take  into  account  the 
different  procedures  set  forth  in 
§  303.2(c)  for  institutions  with  CRA 
ratings  of  Satisfactory  or  better  as 
opposed  to  institutions  vsrith  CRA 
ratings  of  less  than  Satisfactory.  Second, 
the  heading  of  §  303.6(f)(1)(A)  has  been 
revised  to  make  it  clear  that  section 
applies  to  applications  to  establish  an 
RSF.  Third,  §  303.6(f)(2)  has  been 
amended  to  delete  any  reference  to 
remote  service  facilities.  This  is  being 
done  in  order  to  conform  this  section  of 
the  regulation  with  the  revision  to 
§  303.6(a)  which  deletes  the  publication 
requirement  for  applicants  with  CRA 
ratings  of  satisfactory  or  better. 

The  Board  is  of  the  opinion  that  this 
is  a  sensible  revision  which  will 
substantially  reduce  the  regulatory 
burden  imposed  on  state  noiunember 
banks  and  insured  state-licensed 
branches  of  foreign  banks  that  desire  to 
establish  or  relocate  an  RSF  without 
adversely  affecting  the  FDIC's  abiUty  to 
assLue  the  safety  and  soundness  of  the 
insured  financial  institutions  it 
regulates  or  its  responsibilities  under 
the  CRA,  Thus,  the  proposal  is  being 
adopted  in  final  form  without  change. 

List  of  Subjects  in  12  CFR  Pari  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  banking.  Reporting 
and  recordkeeping  requirements. 
Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 


Federal  Deposit  Insurance  Corporation 
hereby  amends  part  303  of  title  12  of  the 
Code  of  Federal  Regulations  as  follows: 

PA  RT  305-A  PPLICATIONS, 
REQUESTS,  SUBMITTALS, 
DELEGATIONS  OF  AUTHORITY.  AND 
NOTICES  REQUIRED  TO  BE  FILED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378. 1813. 1815. 1816. 
1817(a)(2)(b).  1817(j).  1818. 1819  ("Seventh" 
and  "Ttnth"),  1828,  1831(e),  1831(o),  1831p- 
1(a);  15  U.S.C.  1607. 

2.  In.  §  303.2,  paragraph  (a), 
introductory  text  is  amended  by 
removing  the  second  parenthetical  in 
the  first  sentence,  the  parentheticals  in 
the  sec»nd  and  third  sentences,  and  by 
removing  ".  relocate  a  remote  service 
facihty"  and  "other  than  a  remote 
service  facility"  from  the  fourth 
sentence,  and  paragraph  (c)  is  revised  to 
read  as  follows: 

§  303.2    Applications  by  Insured  state 
nonmember  bank  to  establish  a  t)rancti, 
move  lis  main  office  or  relocate  a  l>amch. 

•        •        *        •        • 

(c)  Special  procedures  for  remote 
service  facilities.  (1)  For  purposes  of  this 
section,  establishing  means  owning  or 
leasing  a  remote  service  facility  either 
individually  or  jointly. 

(2)  An  insured  state  nonmember  bank 
or  an  insured  state-licensed  branch  of  a 
foreign  bank  whose  most  recent 
Community  Reinvestment  Act  rating  is 
Satisfactory  or  better  and  who  desires  to 
establiEh  and  operate  or  relocate  a 
remote  service  facility  (RSF)  shall  file  a 
letter  with  the  appropriate  regional 
director.  The  letter  shall  contain  the 
exact  location  of  the  proposed  or 
relocated  RSF,  including  street  address 
(unless  one  has  not  been  assigned  to  the 
location),  and  either  a  representation 
that  the  site  of  the  proposed  or  relocated 
RSF  is  not  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  or  written  verification 
that  in  the  opinion  of  the  appropriate 
state  historic  preservation  officer  the 
establishment  or  relocation  of  the  RSF 
will  have  no  adverse  effect  on  a  historic 
site.  Unless  the  institution  is  notified 
otherwise  by  the  FDIC  within  seven 
days  of  receipt  of  the  letter,  the 
institution  may  establish  and  operate  or 
relocate  the  RSF.  In  the  event  that  the 
institution  cannot  represent  in  good 
faith  that  the  site  of  the  proposed  or 
relocated  RSF  is  not  included  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  or  evidence 
that  written  verification  has  been 
obtained  from  the  appropriate  state 


historic  preservation  officer,  the 
institution  shall  proceed  pvusuant  to 
paragraph  (c)(3)  of  this  section. 

(3)  An  insured  state  nonmember  bank 
or  an  insured  state-licensed  branch  of  a 
foreign  bank  whose  most  recent 
Community  Reinvestment  Act  rating  is 
not  Satisfactory  or  better  and  who 
desires  to  establish  and  operate  or 
relocate  an  RSF  shall  file  the  letter 
described  in  paragraph  (c)(2)  of  this 
section  and  comply  with  the  notice 
provisions  of  §  303.6(f).  Unless  the 
institution  is  notified  otherwise  by  the 
FDIC  within  15  days  after  completion  of 
processing  of  the  letter,  the  institution 
may  establish  and  operate  or  relocate 
the  RSF;  provided  however,  that  in  the 
event  that  a  protest  is  filed  with  the 
FDIC  or  other  objection  is  taken  prior  to 
completion  of  processing  the  letter,  the 
institution  shall  not  establish  and 
operate  or  relocate  the  RSF  until  the 
FDIC  provides  wTitten  notice  of  its 
approval. 

3.  Section  303.6  is  amended  by 
removing  and  reserving  footnote  5  and 
by  revising  paragraphs  (a)(2),  (a)(3).  the 
heading  of  paragraph  (0(l)(ii)(A).  and 
paragraph  (f)(2)  to  read  as  follows: 

§  303.6    Application  procedures. 

(a)  •  •  • 

(2)  Applications  by  insured  state 
nonmember  banks  to  establish  br^ches, 
including  applications  to  establish 
remote  service  facilities  by  banks  whose 
most  recent  Community  Reinvestment 
Act  rating  is  not  Satisfactory  or  better  or 
who  cannot  represent  compliance  with 
the  National  Historic  Preservation  Act; 

(3)  Applications  by  insured  state 
nonmember  banks  to  move  their  main 
office  or  relocate  their  branch  offices, 
including  applications  to  relocate 
remote  service  facilities  by  banks  whose 
most  recent  Community  Reinvestment 
Act  rating  is  not  Satisfactory  or  better  or 
who  cannot  represent  compliance  with 
the  National  Historic  Preservation  Act; 

(0*  •  • 

(!)*•• 

(ii)  *   •   • 

(A)  Applications  to  establish  a 
branch,  including  a  remote  service 
facility.  *  •  • 

(2)  Notice  by  posting.  In  the  case  of 
applications  to  move  a  main  office  or 
relocate  a  branch,  in  addition  to  the 
notice  by  publication  described  in 
paragraph  (fl(l)  of  this  section,  notice  of 
the  publication  shall  be  posted  in  the 
public  lobby  of  the  office(s)  to  be  moved 
or  relocated,  if  such  public  lobby  exists, 
for  at  least  21  days  beginning  with  the 
date  of  the  last  published  notice 


IMI 
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required  by  paragraph  (f)(1)  of  this 
section  for  applications  to  move  a  main 
office;  and  for  at  least  15  days  beginning 
with  the  date  of  the  publication  notice 
required  by  paragraph  (f)(1)  of  this 
section  for  applications  to  relocate  a 
branch. 
•        *        *        *        • 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington.  D.C.,  this  9th  day  of 
August.  1994. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

IFR  Doc.  94-20535  Filed  &-22-94;  8:45  am] 

8ILUNG  CODE  8714-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10, 101,  111,  123, 128, 
141, 143, 145, 148, 159 

rT.D.  94-71] 

RIN  1515-AB53 

Express  Consignments;  Formal  and 
Informal  Entries  of  Merchandise; 
Administrative  Exemptions 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury, 
ACTION:  Interim  regulations;  Notice  of 
Effective  Date. 

SUMMARY:  This  document  gives  notice 
that  the  interim  regulations  regarding 
express  consignments,  formal  and 
informal  entries  of  merchandise  and 
administrative  exemptions  which  were 
published  in  the  Federal  Register  on 
June  13. 1994,  will  become  effective  on 
August  23. 1994.  A  motion  for  a 
preliminary  injunction  which  would 
have  prevented  Customs  from 
implementing  and  making  effective 
these  interim  regulations  was  denied  by 
the  United  States  Court  of  International 
Trade  on  August  16. 1994.  The 
temporary  restraining  order  which  was 
issued  on  July  25. 1994,  enjoining 
Customs  from  implementing  and 
making  effective  the  interim  regulations 
on  its  scheduled  effective  date  of  July 
28. 1994.  pending  the  decision  on  the 
motion  for  the  preliminary  injunction, 
has  expired. 

DATES:  The  effective  date  of  the  interim 
regulations  published  at  59  FR  30289  is 
August  23,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Rosoff,  Office  of  Regulations 
and  Ruhngs  (202)  482-7040. 

SUPPLEMENTARY  INFORMATION: 

On  June  13. 1994,  a  document  was 
published  by  U.S.  Customs  in  the 


Federal  Register  (59  FR  30289)  as  T.D. 
94-51  setting  forth  interim  regiilations 
implementing  certain  statutory 
amendments  to  the  Customs  laws 
contained  in  the  Customs 
modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  clarifying 
certain  procedures  for  low-value 
shipments  brought  into  the  U.S. 

The  document  provided  for  a  45-day 
delayed  effective  date,  with  a  30-day 
comment  period  preceding  that  effective 
date.  The  effective  date  was  to  become 
July  28,  1994,  and  comments  were 
requested  by  July  13,  1994. 

On  July  25,  1994,  the  National 
Customs  Brokers  and  Forwarders 
Association  of  America,  Inc.  filed  a 
motion  for  a  temporary  restraining  order 
with  the  United  States  Court  Of 
International  Trade  (Court  No:  94-07- 
00423).  Pursuant  to  the  motion,  the 
temporary  restraining  ordpr  was  issued 
by  the  court,  consequently.  Customs 
was  restrained  and  enjoined  from 
implementing  and  making  effective  the 
interim  regulations.  A  document  was 
published  in  the  Federal  Register  (59 
FR  38548)  on  July  28,  1994,  informing 
the  public  that  the  effertive  date  of  the 
interim  regulations  was  delayed. 

A  hearing  on  the  motion  for  a 
preliminary  injunction  was  held  on 
August  9,  1994.  On  August  16, 1994,  the 
Court  of  International  Trade  issued  a 
decision  (Slip.  Op.  94-129)  denying  the 
motion  and  dismissing  the  case. 
Consequently,  the  temporary  restraining 
order  has  expired  and  Customs  is  no 
longer  restrained  from  making  the 
interim  regulations  published  as  T.D. 
94—51  effective.  This  document  is  notice 
that  the  interim  regulations  will  become 
effective  on  August  23.  19J4. 

Customs  will  complete  its  ongoing 
analysis  of  all  substantive  comments 
received  in  response  to  the  request  for 
comments  in  the  interim  regulations 
before  Customs  issues  final  regulations 
on  the  subject  matter. 

Dated;  August  18,  1994 
Samuel  H.  Banks, 

As<:istnnt  Commissioner.  Office  of 

Commercial  Operations. 

(FR  Doc.  94-20648  Filed  8-18-94:  12:45  pm] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
[Regulations  No.  16] 
RIN  0960-AD61 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Treatment 
of  Promissory  Notes  in  Home 
Replacement  Situations 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  This  regulation  explains  how 
the  Social  Security  Administration 
treats  promissory'  notes  and  similar 
installment  sales  contracts  and  the 
proceeds  generated  therefrom  when 
received  as  a  result  of  the  sale  of  a  home 
which  is  excluded  from  resources  under 
the  supplemental  security  income  (SSI) 
program.  This  regulation  provides  for 
application  of  the  "home  replacement 
exclusion"  in  situations  where  timely 
reinvestment  of  the  installments  into 
another  home,  which  is  similarly 
excludable  as  the  principal  place  of 
residence,  is  made. 

EFFECTIVE  DATE:  This  final  regulation  is 
effective  August  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 
document — Henry  D.  Lemer,  Legal 
Assistant,  Office  of  Regulations,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1762;  regarding  eligibility  or  filing 
for  benefits — our  national  toll-free 
number,  1-800-772-1213. 
SUPPLEMENTARY  INFORMATION: 

Section  1613(a)(1)  of  the  Social 
Security  Act  (the  Act)  excludes  an 
individual's  home  from  resources  for 
purposes  of  determining  eligibility  for 
SSI  payments.  Further,  §  416.1212(d)  of 
our  regulations  allows  the  proceeds 
from  the  sale  of  an  excluded  home  to  be 
excluded  from  resources  to  the  extent 
the  proceeds  are  intended  to  be  used 
and  are,  in  fact,  used  within  3  months 
of  the  date  of  their  receipt  to  purchase 
a  replacement  home  which  is  similarly 
excluded.  When  that  regulation  was 
published  in  1975,  conventional 
financial  arrangements  were  the  norm.  It 
was  reasonable  to  expect  an  individual 
to  receive  the  full  purchase  price  of  the 
former  home  in  cash  and  to  reinvest 
fully  and  immediately  all  cash  proceeds 
from  the  sale.  Therefore,  no  provision 
was  included  in  the  regulations  for  the 
treatment  of  home  purchase  financing 
other  than  full  cash  payment  at  or  near 
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the  time  of  sale.  Over  the  yean, 
however,  less  conventional 
arrangements  involving  proceeds  other 
than  cash  (such  as  promissory  notes  or 
installment  sales  contracts)  have 
become  more  common. 

Under  our  regulations  defining 
resources  in  the  SSI  program  at 
§416.1201.  promissory  notes  or 
installment  sales  contracts  received  as 
proceeds  from  the  sale  of  a  home  are 
considered  resources  as  long  as  the  SSI 
claimant  owns  them  and  has  the  legal 
right  to  convert  them  to  cash  to  be  used 
for  his  or  her  support  and  maintenance. 
Such  instruments  can  be  excluded, 
however,  under  §  416.1212(d)  if  they  are 
converted  to  cash  and  used  for  the 
purchase  of  a  replacement  home  within 
3  months  of  receipt  of  the  note  or 
contract  In  £act.  prior  to  September 
1989,  we  required  that  they  be  so 
converted  in  order  to  be  considered  an 
excluded  resource.  Accordingly,  under 
this  interpretation,  the  claimant's 
options  were  limited  to  selling  the 
house  for  cash  (possibly  below  market 
value)  or  liquidating  the  promissory 
note  or  installment  sales  ccHitract  likely 
at  a  substantial  loss.  Either  of  these 
options  could  have  jeopardized  the 
opportunity  to  acquire  or  maintain  a 
replacement  home  without  losing  SSI 
eli^bility. 

On  September  11, 1986,  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  rejected  this  interpretation  of 
§  416.1212(d)  in  the  case  of  Hart  v. 
Bowen.  799  F.2d  567.  The  Hart  case 
involved  an  individual  who  sold  her 
home  under  an  installment  sales 
contract.  She  applied  the  downpayment 
she  received  toward  the  downpayment 
on  a  new  home.  She  also  applied  each 
of  the  monthly  installment  payments 
she  received  toward  the  mortgage  on  the 
new  home.  Her  SSI  benefits  were 
terminated  because  the  installment 
contract  from  the  sale  of  her  former 
home  constituted  an  excess  resource. 
The  Ninth  Circuit  Court  of  Appeals 
found  that  the  current  market  value  of 
an  installment  sales  contract  resulting 
from  the  sale  of  an  individual's 
excluded  home  is  part  of  the  value  of 
the  replacement  home  and  thus 
excluded  from  countable  resources, 
provided  the  payments  generated  by  the 
contract  were  reinvested  timely  in  die 
excluded  replacement  home.  In  May 
1987,  as  a  result  of  the  decision 
rendered  by  the  Ninth  Qrcuit  in  Hart  v. 
Bowen,  we  issued  Acquiescence  Ruling 
AR  87-3(9)  to  comply  with  the  decision 
in  the  Ninth  Circuit  States. 

In  September  1989,  we  changed  our 
national  practice  and  published  Social 
Security  Ruling  SSR  89-5p,  effective 
September  6, 1989.  The  ruling 


explained  that  the  value  of  an 
installment  sales  contract  constitutes  a 
"proceed"  frt>m  the  sale  of  an  excluded 
home  which  can  be  excluded  from 
resources  under  §  416.1212(d)  if:  (a)  the 
contract  results  from  the  sale  of  an 
individual's  home  as  described  in 
§  416.1212(a);  (b)  within  3  months  of 
receipt  (execution)  of  the  contract,  the 
individual  purchases  a  replacement 
home  which  also  fits  the  description  in 
§416.t212(a);  and  (c)  all  contract 
generated  sale  proceeds  are  reinvested 
in  the  replacement  home  within  3 
months  of  receipt  of  such  proceeds.  In 
addition,  the  ruling  provided  that  when 
payments  against  tibe  principal  that 
result  from  the  installment  sales 
contract  are  being  reinvested  timely 
(i.e.,  within  3  months  of  receipt)  in  a 
new  home,  such  payments  are  also 
excluded  from  resources.  The  ruling 
further  provided  that  if  the  home 
replacement  exclusion  is  not  applicable 
because  one  or  more  installment 
payments  have  not  been  timely 
reinveeted,  the  exclusion  may  be 
applied  effective  with  the  month 
following  the  month  of  receipt  of  a 
timely  reinvested  payment. 

This  regulation  codifies  SSR  89-5p 
and  reflects  more  completely  our  policy 
on  the  treatment  of  proceeds  from  the 
sale  of  an  excluded  home  by  designating 
the  existing  text  in  §416.1212  paragraph 
(d)  as  paragraph  (d)(1),  and  adding  two 
new  paragraphs  (d)(2)  and  (d)(3),  to 
explain  the  conditions  under  which  the 
value  of  a  promissory  note  or  similar 
installment  sales  contract,  and  other 
proceeds  fit)m  the  sale,  consisting  of  the 
downpayment  and  monthly  installment 
payments  towards  the  principal,  will  be 
excluded  bom  being  considered  SSI 
resources.  In  addition,  we  are  adding 
new  paragraphs  (e),  (f),  and  (g)  to 
§416.1212  to  explain  the  effects  on  SSI 
eligibility  of  failure  to  reinvest 
installment  payments  timely  and  the 
receipt  of  interest  payments.  When  this 
final  rule  is  published  both  SSR  B9-5p 
and  AR  87-3(9)  will  be  rescinded. 

Public  Comments 

We  published  the  projrosed  rule  with 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Federal  Register  on 
October  13.  1993  (58  FR  52943). 
Interested  persons  and  organizations 
were  given  60  days  to  comment.  The 
comment  period  closed  on  December 
13,  1993.  We  received  comments  from 
only  one  commenter. 

We  considered  carefully  all  of  the 
comments  which  this  individual  made 
on  the  proposed  rule.  However,  for  the 
reasons  stated  below,  we  did  not  adopt 
any  of  them.  Accordingly,  the  final  rule 
is  the  same  as  the  proposed  rule.  A 


summary  of  the  comments  and  our 
responses  are  provided  below. 

Comment;  llie  commenter  disagreed 
with  the  policy  to  allow  a  person  only 
3  months  to  reinvest  the  proceeds  from 
the  sale  of  an  excluded  home  into 
another  home  since  the  purchase  of  a 
home  generally  represents  one  of  the 
largest  transactions  a  person  may  make, 
one  which  would  require  time  to  make 
a  wise  decision.  Thus,  the  commenter 
believes  that  it  makes  sense  to  give  a 
person  more  time.  The  period  should  be 
increased  from  3  months  to  6  months 
similar  to  the  time  allowed  for  the 
disposal  of  other  resources,  such  as 
retroactive  title  II  or  title  XVI  payments. 

Response:  We  do  not  plan  to  cnange 
the  3-month  time  period  for 
reinvestment.  The  substance  of  our 
regulatory  revision  focuses  on  how  to 
evaluate  as  resources  certain  noncash 
proceeds  from  the  sale  of  an  excluded 
home  and  not  on  the  time  period  of 
reinvestment.  The  time  period  has  been 
longstanding  program  policy  which  was 
not  questioned  in  the  Hart  decision.  We 
would  expect  that  individuals  selling 
their  homes  would  arrange  for  the 
purchase  of  a  new  home  before  the 
former  home  is  sold.  In  addition,  we 
have  no  evidence  to  support  the 
commenter's  contention  that  the  current 
time  period  for  reinvestment  is  too 
short. 

Comment:  The  commenter  criticized 
the  proposed  policy  to  count  as  a 
resource  the  value  of  the  note  as  well  as 
any  proceeds  not  timely  invested  as 
being  an  "overly  harsh  penalty." 
Because  the  individual  has  immediate 
access  only  to  the  proceeds  of  the  note 
that  are  "on  hand"  to  meet  his  or  her 
basic  needs  and  not  the  value  of  the 
note  itself,  the  commenter  believed  that 
only  the  proceeds  should  be  considered 
a  resource. 

Response:  This  poUcy  is  consistent 
with  the  relevant  provisions  of  the  Act 
and  other  related  regulations.  Under 
section  1611(a)  of  the  Act.  Congress 
specifically  has  established  resource 
limits  for  an  individual's  eligibility  for 
the  needs-based  benefits  in  the  SSI 
program  in  addition  to  income  Umits. 
As  was  stated  above,  promissory  notes 
or  installment  sales  contracts  received 
from  the  sale  of  an  excluded  home  are 
resources,  as  described  in  §416.1201,  as 
long  as  the  owner  has  the  legal  right  to 
liquidate  or  convert  the  resource  to  cash 
which  could  be  used  for  support  and 
maintenance.  In  general,  while  it  is  true 
that  some  resources  may  not  be 
available  to  be  used  immediately  to 
meet  an  individual's  daily  needs. 
Congress  has  recognized  that  such 
resources  have  value  in  that  they  can  be 
sold  or  "cashed  out"  and  the  money 
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received  can  be  used  by  the  individual 
for  his  or  her  support  and  maintenance. 

Comment:  The  commenter  stated  that 
the  NPRM  does  not  explain  how  the 
Agency  will  determine  the  value  of  a 
promissory  note  or  similar  Installment 
sales  contract. 

Response:  We  provide  general 
guidance  on  resource  valuation 
procedures  in  paragraphs  (b)  and  (c)  of 
§  416.1201  of  our  regulations.  These 
paragraphs  explain  how  we  evaluate 
hquid  and  nonliquid  resources 
according  to  their  equity  value.  For 
purposes  of  this  evaluation,  the  equity 
value  of  a  resource  is  defined  as  the 
price  for  which  an  item  can  reasonably 
be  expected  to  sell  on  the  open  market 
in  the  particular  geographic  area 
involved  minus  any  encumbrances.  The 
value  of  a  promissory  note  or 
installment  sales  contract  vfill  be 
determined  by  using  this  procedure. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  imder  E.0. 12866.  Thus,  it  was 
not  subject  to  OMB  review. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting/ 
recordkeeping  requirements  requiring 
OMB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  this  regulation  affects  only 
individuals  and  States.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L.  96-354,  the 
Regulatory  Flexibility  Act  of  1980,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income). 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income. 

Dated:  July  5. 1994. 
Shiriey  Chater, 
Commissioner  of  Social  Security. 

Approved:  August  16, 1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  Part  416  of  Chapter  III  of  Title 


20,  Code  of  Federal  Regulations,  is 
amended  as  follows- 

PART  41&-{AMEN0E0] 

1.  The  authority  citation  for  Subpart 
L  of  Part  418  continues  to  read  as 
follows: 

Authority:  Sees.  1102. 1602. 1611. 1612. 
1613. 1614(0, 1621  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381a,  1382, 
1382a,  1382b,  1382c(n.  1382J  and  1383;  sec. 
211  of  Pub.  L  93-66:  87  Stat  154. 

2.  Section  416.1212  is  amended  by 
redesignating  the  existing  text  in 
paragraph  (d)  as  paragraph  (d)(1), 
adding  new  paragraphs  (d)(2)  and  (d)(3). 
and  adding  new  paragraphs  (e),  (f)  and 
(g)  to  read  as  follows: 

§416.1212    ExckiskMi  of  tha  home. 

•        •         *         •         • 

(d)  Proceeds  from  the  sale  of  an 
excluded  home. 

(1)  *  •  • 

(2)  The  value  of  a  promissory  note  or 
similar  installment  sales  contract 
constitutes  a  "proceed"  which  can  be 
excluded  from  resources  if — 

(i)  The  note  results  from  the  sale  of  an 
individual's  home  as  described  in 
§416.1212(a); 

(ii)  Within  3  months  of  receipt 
(execution)  of  the  note,  the  individual 
purchases  a  replacement  home  as 
described  in  §  416.1212(a)  (see 
paragraph  (e)  of  this  section  for  an 
exception);  and 

(iii)  All  note-generated  proceeds  are 
reinvested  in  the  replacement  home 
within  3  months  of  receipt  (see 
paragraph  (f)  of  this  section  for  an 
exception). 

(3)  In  addition  to  excluding  the  value 
of  the  note  itself,  other  proceeds  from 
the  sale  of  the  former  home  are 
excluded  resources  if  they  are  used 
within  3  months  of  receipt  to  make 
payment  on  the  replacement  home. 
Such  proceeds,  which  consist  of  the 
downpajTnent  and  that  portion  of  any 
installment  amount  constituting 
payment  against  the  principal,  represent 
a  conversion  of  a  resource. 

(e)  Failure  to  purchase  another 
excluded  home  timely.  If  the  individual 
does  not  purchase  a  replacement  home 
within  the  3-month  period  specified  in 
paragraph  (d)(2)(ii)  of  this  section,  the 
value  of  a  promissory  note  or  similar 
instalhnent  sales  contract  received  from 
the  sale  of  an  excluded  home  is  a 
countable  resource  effective  with  the 
first  moment  of  the  month  following  the 
month  the  note  is  executed.  If  the 
individual  purchases  a  replacement 
home  after  the  expiration  of  the  3-month 
period,  the  note  becomes  an  excluded 
resource  the  month  following  the  month 


of  purchase  of  the  replacement  home 
provided  tliat  all  other  proceeds  are 
fully  and  timely  reinvested  as  explained 
in  paragraph  (f)  of  this  section. 

U)  Failure  to  reinvest  proceeds  timely. 
(1)  If  the  proceeds  (e.g.,  insUllment 
amounts  constituting  payment  against 
the  principal)  from  the  sale  of  an 
excluded  home  under  a  promissory  note 
or  similar  installment  sales  contract  are 
not  reinvested  fully  and  timely  (within 
3  months  of  receipt)  in  a  replacement 
home,  as  of  the  first  moment  of  the 
month  following  receipt  of  the  payment, 
the  individual's  countable  resources 
will  include: 

(i)  The  value  of  the  note;  and 

(ii)  That  portion  of  the  proceeds, 
retained  by  the  individual,  which  was 
not  timely  reinvested. 

(2)  The  note  remains  a  countable 
resource  until  the  first  moment  of  the 
month  following  the  receipt  of  proceeds 
that  are  fully  and  timely  reinvested  in 
the  replacement  home.  Failure  to 
reinvest  proceeds  for  a  period  of  time 
does  not  permanently  preclude 
exclusion  of  the  promissory  note  or 
installment  sales  contract  However, 
previously  received  proceeds  that  were 
not  timely  reinvested  remain  countable 
resources  to  the  extent  they  are  retained. 

Example  1.  On  July  10.  an  SS!  recipient 
received  his  quarterly  payment  of  $200  from 
the  buyer  of  his  former  home  under  an 
installment  sales  contract  As  of  October  31. 
the  recipient  has  used  only  $150  of  the  July 
payment  in  connection  with  the  purchase  of 
a  new  home.  The  exclusion  of  the  unused 
$50  (and  of  the  installment  contract  itselO  is 
revoked  back  to  July  10.  As  a  result,  the  $50 
and  the  value  of  the  contract  as  of  .\ugust  1. 
are  included  in  a  revised  determination  of 
resources  for  August  and  subsequent  months. 

Example  2.  On  April  10,  an  SSI  recipient 
received  a  pa>-ment  of  S250  from  the  buyer 
of  his  former  home  under  an  installment 
sales  contract.  On  May  3.  he  reinv.- .'  -i  S200 
of  the  payment  in  the  purchase  of  a  new 
home.  On  May  10.  the  recipient  received 
another  S250  payment,  and  reinv-ested  the 
full  amount  on  June  3.  As  of  July  31.  since 
the  recipient  has  used  only  $200  of  the  Apnl 
pajTnent  in  connection  with  the  purchase  of 
the  new  home,  the  exclusion  of  the  unused 
$50  (and  of  the  instaliir.ent  contract  itselfl  is 
revoked  back  to  April  10.  As  a  result,  the  S50 
and  the  value  of  the  contract  as  of  May  1  are 
includable  resources.  Since  the  recipient 
fully  and  timely  reinvested  the  May  paj-ment. 
the  installment  contract  and  the  payment  are 
again  excludable  resources  as  of  June  1. 
However,  the  $50  left  over  from  the  previous 
payment  remains  a  countable  resource. 

(g)  Interest  payments.  If  interest  is 
received  as  part  of  an  installnjent 
payment  resulting  from  the  sale  of  an 
excluded  home  under  a  promissory  note 
or  similar  installment  sales  contract,  the 
interest  payments  do  not  represent 
conversion  of  a  resource.  The  interest  is 
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income  under  the  provisions  of 
§§416.1102,  416.1120,  and  416.1121(c). 

[FR  Doc.  94-20629  Filed  8-22-94;  8:45  am] 

BIUMG  CODE  4190-39-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[VA9-7-6473;  FRL-60S2-4] 

Approval  and  Promulgation  of  Air 
Ouallty  Implementation  Plans;  Virginia; 
Revised  Good  Engineering  Practice 
Stack  Height  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approv-ing  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia.  This  revision  estabhshes  that 
the  degree  of  emission  limitation 
required  for  the  control  of  any  air 
pollutant  is  not  affected  by  that  portion 
of  the  stack  height  which  exceeds  good 
engineering  practice  (GEP)  or  by  any 
other  dispersion  technique.  The  revision 
is  consistent  with  the  stack  height 
provisions  under  EPA's  "Requirements 
for  Preparation,  Adoption  and  Submittal 
of  Implementation  Plans — Control 
Strategy."  The  intended  effect  of  this 
action  is  to  approve  a  SIP  revision 
consisting  of  a  stack  height  regulation 
adopted  by  the  Commonwealth  of 
Virginia?  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  September  22, 
1994. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460;  and  Virginia 
Department  of  Environmental  Quality, 
629  East  Main  Street,  P.O.  Box  10089, 
Richmond,  Virginia  23240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  597-1325. 
SUPPLEMENTARY  INFORMATION:  On 
October  19, 1987  (52  FR  38787),  EPA 
published  a  notice  of  proposed 
.  rulemaking  (NPR)  for  the 
Commonwealth  of  Virginia.  The  NPR 
proposed  approval  of  revisions  to  parts 
I,  IV  and  V  of  Virginia's  Regulations  for 


the  Control  and  Abatement  of  Air 
Polludon  governing  numerous  revisions 
including  good  engineering  practice 
(GEP)  stack  height  provisions.  No  public 
comments  were  received  on  the  NPR. 
The  formal  SIP  revision  had  been 
submitted  to  EPA  by  Virginia  on  May 
12, 1986.  Virginia  had  adopted  this 
regulation  to  conform  to  the  July  8, 1985 
promulgation  of  the  revised  GEP  stack 
height  regulation. 

Virginia's  SIP  revision  request 
consists  of  amendments  to  its 
regulations  that  restrict  the  degree  to 
which  industrial  sources  of  air  pollution 
may  rely  on  dispersion  pollution,  using 
tall  sraoke  stacks  and  other  techniques 
as  substitutes  for  constant  emission 
controls. 

Revisions  to  Part  I — ^Definitions 

Revised 

Dispersion  Technique,  Elevated 
Terrain,  Excessive  Concentrations,  GEP 
Stack  Height,  Nearby,  Stack,  Stack  in 
Existence 

Deleted 
Elevated  Terrain,  Plume  Impaction 

Revisions  to  Part  IV — Control  of 
Emissions  from  Existing  Sources 

REVISED  REGULATION:  Section 
120-02-041. 

The  amended  provisions  reflect  the 
revised  the  definition  of  the  term  "GEP 
stack  height."  The  amended  provisions 
also  specifically  exempt  the  following 
classes  of  sources: 

1.  Stack  heights  in  existence  as  of  12/ 
31/70,  except  where  pollutants  are  being 
emitted  or  using  dispersion  techniques 
which  were  constructed,  reconstructed, 
or  carried  out  after  12/31/70. 

2.  Goal-fired  steam  electric  generating 
units  subject  to  the  provisions  of  section 
118  of  the  Clean  Air  Act.  which 
commenced  operation  before  7/1/57, 
and  whose  stacks  were  constructed 
under  a  contract  awarded  before  2/8/74. 

Revisions  to  Part  V — New  and  Modified 
Sources 

REVISED  REGULATION:  Section 
120-05-02H. 

EPA  Evaluation 

EPA  has  evaluated  Virginia's  SIP 
revision  request  and  has  concluded  the 
following:  (1)  The  GEP  stack  height 
requirements  will  not  adversely  affect 
Virginia's  ability  to  enforce  the 
currently  applicable  emission  limits 
which  adequately  protect  the  national 
ambient  air  quality  standards  (NAAQS); 
(2)  the  GEP  stack  height  requirements 
are  clearly  enforceable;  and  (3)  the 
applicable  requirements  of  40  CFR  part 
51  have  been  met.  A  more  detailed 


evaluation  is  provided  in  a  Technical 
Support  Document  available  upon 
request  from  the  Regional  EPA  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

Final  Action 

EPA  is  approving  Virginia's  GEP  stack 
height  provisions  submitted  on  May  16, 
1986  as  a  revision  to  the  Virginia  SIP. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15, 1990.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
hght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  24, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piu^joses  of  judicial  review  nOr  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  Virginia's  GEP  stack  height 
regulations  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 
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Dated:  August  4, 1994. 
Peter  H.  Kostmayer, 

Regiona]  Administrator.  Region  HI. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767tq. 

Subpart  VV— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(91)  to  read  as 
follows: 

§52.2420    Identification  of  plan. 

•        •         »         •        * 

(c)*  •  • 

(91)  Revisions  to  the  State 
Implementation  Plan  for  the  good 
engineering  practice  (GEP)  stack  height 
requirements  submitted  on  May  12, 
1986  by  the  Virginia  State  Air  Pollution 
Control  Board: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  May  12.  1986  from  the 
Executive  Director,  Vii^nia  State  Air 
Pollution  Control  Board,  transmitting 
the  revised  good  engineering  practice 
(GEP)  stack  heights  requirements. 

(B)  Revised  Regulations  120-01-02 
(Revised  definitions  of  dispersion 
technique,  elevated  terrain.  Excessive 
Concentrations,  GEP  Stack  Height. 
Nearby.  Stack,  Stack  in  Existence),  120- 
04-021.  and  12O-04-02H  of  the  Vii^nia 
Regulations  for  the  Control  and 
Abatement  of  Air  Pollution,  adopted 
April  7. 1986.  and  effective  June  6, 
1986. 

(C)  Deletion  of  the  following 
definitions  from  Regulation  120-01-02: 
Elevated  Terrain,  Plume  Impaction 

(ii)  Additional  material. 
-  (A)  Remainder  of  the  official  State 
submittal,  transmitted  on  May  16, 1986. 

[FR  Doc.  94-20636  Filed  8-22-94;  8:45  am] 
BILUNQ  CODE  BSaft-SO-P 


40  CFR  Part  52 
[OH16-2-6322;  FRL-SOSa^] 

Approval  and  Prctnulgatlon  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 


SUMIMARY:  On  October  18. 1991,  USEPA 
received  proposed  revisions  to  the 
emission  limitations,  compliance 
methodologies,  and  compliance  time 
schedules  in  Ohio's  Clean  Air  Act  (Act) 
State  Implementation  Plan  (SIP)  for 


sulfur  dioxide  (SO2)  as  it  applies  to 
sources  in  Hamilton  County.  These  SIP 
revisions  were  submitted  by  the  State  of 
Ohio  as  a  means  of  demonstrating 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  SO2. 
Subsequent  revisions  to  the  Hamilton 
County  emission  limits  were  received 
on  March  19, 1993.  The  USEPA 
proposed  to  conditionally  approve  these 
SIP  revisions  on  January  27,  1994.  As 
discussed  below,  three  comments  were 
received  on  the  proposed  rulemaking. 
The  USEPA  is  now  granting  conditional 
approval  of  the  SIP  revisions  for  SO2  in 
Hamilton  County,  Ohio. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  September  22, 1994. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  on  the  rulemaking, 
and  other  materials  relating  to  this  final 
rule  are  available  for  inspection  at  the 
following  address:  (It  is  recommended 
that  you  telephone  Randy  Robinson. 
(312)  353-6713,  before  visiUng  the 
Region  5  Office.)  United  States 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard  (AE-17J). 
Chicago.  Illinois  60604. 

A  copy  of  this  revision  to  the  Ohio 
SIP  is  available  for  inspection  at  the 
following  address:  Air  Docket  6102, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson.  Air  Enforcement 
Branch,  Regulation  Development 
Section  (AE-17J),  United  States 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
353-6713. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  18. 1991,  USEPA  received 
a  submittal  from  the  State  of  Ohio  to 
revise  the  SO2  State  Implementation 
Plan  (SIP)  for  sources  in  Hamilton 
County.  The  submittal  package  included 
revisions  to  Ohio  Administrative  Code 
(OAC)  3745-18-03  Attainment  dates 
and  Compliance  Time  Schedules.  (OAC) 
3745-18-04  Measurements  Methods 
and  Procedures,  and  OAC  3745-18-37 
Hamilton  County  Emission  Limits,  as 
well  as  technical  information 
demonstrating  that  the  revisions  were 
sufficient  to  assure  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  SO2  in  Hamilton  County. 
Subsequent  revisions  to  the  Hamilton 
County  emission  limits,  were  submitted 
by  Ohio  to  USEPA  on  March  17, 1993. 
The  revisions  were  submitted  in 
response  to  a  December  22, 1988,  letter 
in  which  USEPA  notified  the  Governor 
of  Ohio  that  the  SIP  for  SO2  was 


substantially  inadequate  to  attain  and 
maintain  the  SO2  NAAQS  in  Hamilton 
County.  The  notification  was  based  00 
predicted  violations  of  the  SO2  National 
Ambient  Air  Quality  Standards 
(NAAQS)  due  to  SO;  emissions  fi^m 
sources  located  in  Hamilton  County 
Ohio. 

n.  Summary  of  Proposed  Rulemaking 

On  January  27.  iggn.  a  document  was 
pubhshed  in  the  Federal  Register  (59 
FR  3809)  which  proposed  conditionally 
approving  the  SIP  revisions  submitted 
by  Ohio  for  Hamilton  County.  The 
proposed  jioUce  discussed  the  Stale 
submittal,  including  background 
information,  the  attainment 
demonstration,  compliance 
methodologies,  and  the  proposed 
rulemaking  action. 

A.  Attainment  Demonstration 

The  principal  requirement  for  the 
Ohio  SO2  SIP  under  section  110  of  the 
Act  is  that  the  plan  provide  sufficient 
enforceable  measures  to  assure 
attainment  of  the  NAAQS  for  SOj.  The 
State  of  Ohio  provided  enforceable 
limits  in  the  form  of  State  regulations, 
supplemented  by  an  administrative 
order  for  one  source,  along  with  an  air 
dispersion  modeling  analysis  which 
demonstrated  that  these  Umits  assure 
attainment  in  the  Hamilton  County  area. 
The  demonstration  also  rehed  on  a  non- 
Federally  enforceable  operation  Umit  for 
an  Indiana  source.  This  issue  is  being 
resolved  by  the  State  of  Indiana  and  is 
discussed  later  in  this  document. 

The  modeling  techniques  used  in  the 
attainment  demonstration  supporting 
this  revision  were  based  on  procedures 
in  the  "Guideline  on  Air  Quality  Models 
(Revised)."  July  1986.  including 
"Supplement  A,"  July  1987.  The 
attainment  demonstration  incorporated 
air  dispersion  models  which  are 
appropriate  for  modeling  sources  of 
SOi.  The  majority  of  the  attainment 
demonstration  was  comprised  of  output 
from  the  Industrial  Source  Complex — 
Short  Term  (ISCST)  air  dispersion 
model;  however,  several  areas  of 
Hamilton  County  were  modeled  using 
the  Rough  Terrain  Diffusion  Model 
(RTDM).  The  appropriateness  of  the 
RTDM  model  for  use  in  this  application 
was  determined  through  a  "Model 
Evaluation  and  Comparison  Study", 
conducted  by  the  Greater  Cincinnati 
Chamber  of  Commerce,  in  cooperation 
with  the  OEPA  and  USEPA.  Region  5. 
Based  on  the  results  of  the  study. 
USEPA  approved  the  RTDM  model  for 
use  in  modeling  sulfur  dioxide  sources 
in  Hamilton  County  in  a  June  9,  1992. 
letter  from  David  Kee.  Director.  Air  and 
Radiation  Division,  to  Robert 
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Hodanbosi.  Chief,  Division  of  Air 
Pollution  Control.  The  modeling 
demonstration  accompanying  the  SIP 
revision  submittal  incorporated 
dispersion  modeling  output  from  both 
the  ISCST  model  and  the  RTDM  model. 
Backgroimd  concentrations  were  added 
to  the  modeled  concentrations  for  each 
averaging  period,  to  produce  tiverall 
maximum  concentrations  of  1296  \xg/ 
mh  364  Mg/m^,  and  78  jig/m^.  for  the  3- 
hour.  24-hour,  and  annual  averages, 
respectively.  These  values  were 
compared  against  the  3-hour.  24-bour, 
and  annual  NAAQS  concentrations  of 
1300  ^g/m  3,  365  ^g/m  ^,  and  80  ^g/m  ^. 

During  the  development  of  the 
attaiiunent  demonstration,  a  modeled 
violation  was  predicted  near  the  Joseph 
E.  Seagram  and  Sons,  Inc.  (Seagram's) 
facility  in  Deart)om  Coimty,  Indiana.  In 
response  to  this  modeled  violation,  a 
commitment  was  obtained  from 
Seagram's,  communicated  in  a  letter 
from  Seagram's  to  both  the  OEPA  and 
the  Indiana  Department  of 
Environmental  Management  (IDEM), 
dated  September  1, 1992,  agreeing  to  not 
operate  its  two  boilers  simultaneously 
on  sulfur-bearing  fuels  without  written 
permission  from  both  State  Agencies. 
Utilizing  this  conunitment,  the  OEPA 
submitted  supplementary  modeling 
which  demonstrated  that  areas  near 
Seagram's,  in  Indiana,  did  not  exceed 
the  sulfur  dioxide  NAAQS.  However,  in 
order  for  the  Seagram's  limit  to  be 
Federally  enforceable,  it  must  be 
incorporated  into  the  Indiana  sulfur 
dioxide  SIP.  Therefore,  the  Hamilton 
Coimty  SO2  SIP  revision  is  being 
approved  conditioned  on  Seagram's 
commitment,  described  above,  being 
proposed  for  adoption  into  the  Indiana 
SO2  SIP  within  one  year  from  the  date 
of  publication  of  this  Hamilton  County 
SO2  SEP  revision  final  rulemaking.  It  is 
fully  anticipated  that  the  Indiana  limit 
will  be  formahzed  in  the  allotted  time 
and,  as  a  result,  the  Ohio  revised  rules 
will  remain  a  part  of  the  SEP. 

B.  Compliance 

The  general  compliance 
determination  method  denoted  in  OAC 
3745-18-04(D)(7),  which  applies 
specifically  to  Hamilton  County,  utilizes 
stack  gas  sampling  using  Methods  1 
throu^  4  and  6,  6A,  6B,  or  6C,  as 
specified  in  40  CFR  60.46,  for  any  fuel 
burning  equipment.  Additional 
compliance  monitoring  is  required 
under  OAC  3745-18-04(D)(8),  which, 
on  a  source-specific  basis,  requires 
either  daily  or  weekly  coal  sampling. 
The  USEPA  has  determined,  based  on 
guidance  contained  in  the  "General 
preamble  for  future  proposed 
rulemakings,"  published  in  the  Federal 


Register  on  April  16, 1992  (57  FR 
13498),  that  compliance  methods  1 
through  4,  6,  6A,  6B,  and  6C,  in 
conjunction  with  regular  fuel  sampling, 
provide  for  continuous  SO3  compliance 
monitoring.  Additionally, 
documentation  criteria  listed  in  OAC 
3745-18-04(1)  requires  sources  subject 
to  the  Hamilton  County  emission  limits 
to  document  and  retain  information 
needed  to  demonstrate  compliance  with 
applicable  emission  limits,  emission 
tracking  requirements,  and/or  operating 
limits. 

m.  Public  Comment/IJSEPA  Response 

In  response  to  the  request  for  written 
comiaents  on  the  proposed  rulemaking, 
USEPA  received  two  sets  of  comments. 
The  first  set  of  comments  were  received 
from  Counsel  for  the  Greater  Cincinnati 
Chamber  of  Commerce  SO2  Task  Force, 
in  a  letter  dated  February  25,  1994.  The 
second  set  of  comments  were  received 
from  the  Ohio  Environmental  Protection 
Agency,  in  a  letter  dated  February  24, 
1994.  The  following  discussion 
summarizes  the  comments  and  USEPA 's 
response. 

Comment:  The  notice  of  proposed 
rulemaking  stated  that  it  was  possible 
that  future  resolution  of  the  U.S.  D.C. 
Court  of  Appeals  remand,  involving 
USEPA  stack  height  guidance,  would 
result  in  the  State  of  Ohio  being 
required  to  revise  the  emission 
limitations  for  Unit  5  at  the  CG&E 
Miami  Fort  facility.  Both  OEPA  and  the 
Cincinnati  Chamber  of  Commerce  SO2 
Task  Force  commented  that,  due  to  the 
construction  of  a  new  590-foot  Good 
Engineering  Practice  (GEP)  formula 
stack,  which  was  shown  to  be  necessary 
through  a  fluid  modeling  study, 
emission  limitations  at  tJbe  CG&E  Miami 
Fort  Pacihty  are  not  subject  to  revision 
pending  resolution  of  the  stack  height 
remand  court  case.  The  Cincinnati 
Chamber  of  Commerce  SO2  Task  Force 
requested  that  USEPA  clarify  this  issue 
in  the  fmal  rulemaking. 

Response:  In  1976,  Miami  Fort  raised 
its  Unit  5  stack  from  70  meters  to  87 
meters.  This  was  a  within-GEP  formula 
stack  height  increase  which  occurred 
between  December  31, 1970,  and 
October  11, 1983,  and  was  not 
supported  by  a  fluid  modehng  study. 
Consequently,  this  was  an  issue  that  fell 
into  the  scope  of  the  D.C.  stack  height 
remand  case.  However,  USEPA  agrees 
that  the  resolution  of  the  stack  height 
remand  case  will  not  affect  the  within- 
GEP  formula  stack  height  increase  issue 
involving  Unit  5,  since  a  fluid  modehng 
study  has  subsequently  been  conducted 
to  justify  the  construction  of  a  new,  590- 
foot  GEP  stack  which  now  serves  Units 
5  and  6.  The  wind  tunnel  fluid 


IMI 


modeling  study  demonstrated  that 
emissions  irom  the  older  stacks  at 
CG&E's  Miami  Fort  Station  Units  5  and 
6  created  excessive  concentrations  of 
SO2  due  to  building  induced 
down  wash,  therefore  Justifying  the 
construction  of  the  newer  GEP  stack. 

Good  Engineering  Practice  questions 
pertaining  to  Miami  Fort  Station  Unit  .7 
were  resolved  in  a  December  10, 1992, 
letter  from  USEPA  to  OEPA,  which 
concluded  that  the  Unit  7  stack  height 
was  fully  creditable,  based  on  the 
determination  that  the  stack  had  been 
"in  existence"  prior  to  December  31, 
1970. 

Comment:  The  OEPA  and  the 
Cincinnati  Chamber  of  Commerce  SO2 
Task  Force  also  both  requested  that  the 
approved  rule  incorporate  a  proposed 
variance  for  Procter  and  Gamble  which 
woiild  offer  alternative  emission 
scenarios  pertaining  to  start-up  and 
shut-down  of  4  boilers. 

Response:  The  proposed  variances 
have  not  been  submitted  to  USEPA  as 
proposed  SIP  revisions.  The  USEPA  is 
proceeding  with  final  rulemaking  on  the 
rule  revisions  which  have  been  formally 
submitted  by  the  OEPA.  The  USEPA 
cannot  approve  a  variance  which  has 
not  been  adopted  or  submitted  by  the 
State.  The  Procter  and  Gamble  proposed 
rule  revision,  if  and  when  submitted, 
will  be  dealt  with  through  separate 
rulemaking. 

Comment:  The  Cincinnati  Chamber  of 
Commerce  SO2  Task  Force  commented 
that  the  proposed  conditional  approval 
of  the  Hamilton  County  SIP  revisions 
(conditional  on  the  State  of  Indiana 
incorporating  limits  into  its  SO2  SIP)  is 
not  necessary  because  of  the 
commitment  letter  submitted  by  the 
Indiana  source,  which  would  limit  them 
sufficiently  to  show  attainment. 
Additionally,  they  commented  that  the 
limits  in  the  letter  could  easily  be 
incorporated  into  a  title  V  i>ermit  for  the 
source. 

Response:  It  is  necessary  to  condition 
the  Hamilton  County  SO2  SIP  revision 
approval  upon  action  to  be  taken  by  the 
State  of  Indiana  because  it  is  evident 
from  the  technical  support  that  sources 
in  Ohio,  although  not  the  major 
contributors,  are  significant  contributors 
to  modeled  violations  in  Indiana. 
Subsequent  modehng  demonstrations, 
using  tiie  self-imposed  limits  on  the 
Indiana  source,  show  attainment. 
However,  these  limits  can  only  support 
an  attainment  demonstration  if  they  are 
Federally  enforceable.  The  USEPA 
notified  the  State  of  Indiana,  in  a 
January  5, 1994  letter  irom  Stephen 
Rothblatt,  Chief,  Regulation 
Development  Branch,  Region  5  to 
Timothy  j.  Method.  Assistant 
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Commissioner,  Office  of  Air 
Management,  IDEM,  that  the  Seagram's 
limits  must  be  incorporated  into  the  SO2 
SIP  by  April  1, 1995.  or  a  notice  of  SIP 
deficiency  will  be  issued.  The  IDEM 
responded  in  a  letter  dated  June  27. 
1994.  that  the  Seagram's  limits  will  be 
incorporated  into  Indiana's  SO2  rule  for 
Dearborn  County  and  submitted  to 
USEPA  as  a  SIP  revision  by  April  1. 
1995. 

rv.  Rulemaking  Action 

On  January  27. 1994.  USEPA 
proposed  to  conditionally  approve 
revisions  to  the  emission  limitations, 
compliance  methodologies,  and 
compliance  time  schedules  in  Ohio's 
State  Implementation  Plan  for  sulfur 
dioxide  {SO2)  for  Hamilton  County.  The 
USEPA  received  two  sets  of  comments 
pertaining  to  the  proposed  rulemaking. 
All  of  the  comments  were  responded  to 
in  the  above  section  of  this  document. 

The  USEPA  concludes  that  the  Ohio 
submittal  will  satisfy  the  requirements 
of  section  110(a)(2)  of  the  Act,  once 
Indiana  fulfills  its  commitment  to 
incorporate  the  Seagrams  limits  into  the 
Indiana  SO2  SIP.  Therefore,  USEPA  is 
taking  final  action  to  conditionally 
approve  the  revisions  to  Ohio 
Administrative  Code  (OAC)  rules  3745- 
18-03  Attainment  Dates  and 
Comphance  Time  Schedules,  3745-18- 
04  Measurement  Methods  and 
Procedures,  and  3745-18-37  Hamilton 
County  Emission  Limits.  a3  they  apply 
to  Hamilton  County  sources. 

Under  section  110(k)(4)  of  the  Act. 
pertaining  to  conditional  approval,  the 
SIP  elements  regarding  the  Seagram's 
limits  must  be  adopted  by  the  State  of 
Indiana  and  submitted  to  USEPA  as  a 
SIP  revision,  by  a  date  not  later  than  one 
year  after  the  date  of  approval  of  this 
Hamilton  County,  Ohio  SIP  revision.  In 
this  case,  if  the  State  of  Indiana  fails  to 
adopt  or  submit  the  necessary  rules 
within  the  required  time  frame 
(September  23, 1995)  or  if  USEPA 
disapproves  the  Umits  as  a  SIP  revision, 
this  approval  would  become  a 
disapproval  upon  USEPA  notification  of 
Ohio  by  letter.  The  USEPA  subsequently 
would  publish  a  dociunent  announcing 
such  action  in  the  Federal  Register.  If 
the  State  of  Indiana  adopts  and  submits 
the  rule  within  the  above  timeframe,  the 
conditionally  approved  rules  would 
remain  a  part  of  the  Ohio  SIP  pending 
final  action  on  the  Indiana  submittal. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 


factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  vnll  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SlP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  imder  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k)  of  the  Act,  based  on  the 
State's  failure  to  meet  the  commitment, 
it  will  not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  USEPA 's 
disapproval  of  the  submittal  would  not 
impose  a  new  Federal  requirement. 
Therefore,  USEPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  State  requirements 
nor  does  it  substitute  a  new  Federal 
requirement. 

This  action  makes  final  the  action 
proposed  at  59  FR  3809.  The  USEPA 
received  no  significant  adverse  public 
comment  on  the  proposed  action.  The 
comments  received  did  not  object  to  the 
overall  approvability  of  the  proposed 
revisions.  One  comment  requested  that 
USEPA  not  condition-  the  approval  on 
actions  to  be  taken  by  another  State. 
However,  there  is  agreement  that  the 
limits  on  the  Indiana  source  are 
necessary  and  required  for  the  Hamilton 
Coimty  attainment  demonstration.  The 
remainder  of  the  comments  requested 
clarifications  and  additional 
rulemaking.  As  a  result  of  receiving  no 


comments  substantively  adverse  to  the 
approvability  of  the  Hamilton  County 
SIP,  the  Regional  Administrator  has 
reclassified  this  action  from  Table  2  to 
a  Table  3  under  the  processing 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  On  January  6, 
1989,  the  Office  of  Management  and 
Budget  (OMB)  waived  Table  2  and  Table 
3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  2  years.  The 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  24.  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Reporting  and  record 
keeping  requirements,  Sulfur  oxides. 

Note — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  July  26. 1994 
Michelle  D.  Jordan. 

Acting  Regional  Administrator. 

Part  52.  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767lq. 
Subpart  KK-Ohio 

2.  Section  52.1919  is  added  to  read  as 
follows. 


I  . 
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$52.1»1«   IdMlMcattonofplMHCondittonal 


(a)(1)  On  October  16, 1991,  and  March 
17. 1993,  the  Ohio  Enviroiunental 
Protection  Agency  (OEPA)  submitted 
revisions  to  the  State  Implementation 
Plan  (SIP)  for  sulfur  dioxide  for  soiuces 
in  Hamilton  County,  Ohio.  The 
revisions  are  appivved  provided  that  the 
State  of  Indiana  Department  of 
Environmental  Management  (IDEM) 
submits  to  USEPA,  by  September  23, 
1995,  a  proposed  SIP  revision  , 

incorporating  the  limits  identified  in  the 
September  1, 1992,  letter  from  Joseph  E. 
Seagram  and  Sons,  Inc.  to  BDEM  and  the 
Ohio  Environmental  Protection  Agency. 

(i)  InccHporation  by  reference. 

(A)  Ohio  Administrative  Code  (OAC) 
Ride  3745-18-03  Attainment  dates  and 
compliance  time  scdiedules.  Sections 
(A)(2)(c):  (B)(7)(a):  (B)(7)(b):  (C)(8)(a): 
(C)(8)(b):  (C)(9)(a):  (C)(9)(b):  (D)(1): 
(D)(2):  dated  October  11, 1991,  and 
effective  on  October  31, 1991. 

(B)  C^o  Administrative  Code  (OAC) 
Rule  3745-18-04  Measurement  methods 
and  procedures.  Sections  (D)(7): 
P)(8)(a)  to  D(8)(e):  (E)(5):  (E)(6)(a): 
(E)(6)(b):  (F):  (G)(1)  to  (G)(4):  (I):  dated 
October  11, 1991.  and  effective  on 
October  31. 1991. 

[Q  Ohio  Administrative  Code  (OAC) 
Rule  3745-18-37,  Hamilton  County 
sulfur  dioxide  emission  limits,  dated 
February  22, 1993,  and  effective  on 
March  10, 1993. 

(D)  Director's  Findings  and  Order  for 
Cincinnati  Gas  And  Electric  Company, 
Miami  Fort  Station,  dated  February  22. 
1993. 

(b)  (reserved). 

(PR  Doc.  94-20637  Filed  a-22-94;  8:45  am) 
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40CFRPart271 
[Fm.-6065-«] 

North  Caroiifia;  Final  Authortiatfon  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  Final  Rule, 
Affirmation. 

SUMMARY:  North  Carolina  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  North  Carolina's  revisions 
consist  of  the  Boilers  and  Industrial 
Furnaces  Rule  (BIF)  promulgated 
February  21, 1991,  the  Technical    " 
Amendments  for  BIF  promulgated  July 
17, 1991,  and  August  17, 1991,  and  the 


Administrative  Stay  promulgated 
September  5, 1991.  TTie  Environmental 
Prottcticm  Agency  reviewed  North 
Carolina's  applications  and  published 
an  Immediate  Final  Rule  (IFR)  on  June 
23, 1994,  to  authorize  North  Carolina  for 
these  revisions.  EPA  received  several 
comments  from  the  public  on  the  IFR 
decision  during  the  public  comment 
period.  This  notice  responds  to  those 
public  comments  and  reaffirms  the 
decision  to  grant  North  Carolina  final 
authorization  for  the  above-mentioned 
revisions. 

EFFECTIVE  DATE:  Final  authorization  for 
North  Carolina's  program  revisions  shall 
be  effective  August  22, 1994. 
FOR  rURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Couitland  Street,  NE,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Backgroand 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
('•RC3?A"  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  CO  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  V^aste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  chanjges  to 
era's  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 

On  June  23, 1994,  EPA  published  an 
Immediate  Final  Rule  announcing  its 
decision  to  grant  North  Carolina  final 
authorization  for  revisions  to  its 
hazardous  waste  management  program. 
Further  background  on  the  Immediate 
Final  Rule  to  grant  authorization 
appears  at  59  FR  32377,  June  23, 1994. 
Along  with  the  Immediate  Final 
decision,  EPA  annoimced  the 


availability  of  the  application  and  other 
materials  for  public  comment 

Twelve  (12)  letters  containing  written 
comments  were  received  during  the 
public  comment  period.  Most 
commenters  expressed  opposition  to 
EPA's  Immediate  Final  decision. 
Virtually  all  who  opposed  the  decision 
objected  because  of  concerns  they  have 
vkrith  North  Carolina's  largest 
commercial  BIF.  kidividual  letters 
containing  responses  to  these  facility 
specific  concerns  have  been  mailed  to 
the  commenters.  Significant 
authorization  issues  raised  by  the 
commenters  and  EPA's  responses  are 
summarized  below. 

B.  Comments/Reqioiue 

Comment  Several  commenters  stated 
that  Region  FV  had  referred  violations  by 
BIF's  to  the  North  Carolina  Department 
of  Environment,  Health,  and  Natural 
Resoim»s  (DEtO^JR)  for  enforcement,  yet 
no  enforcement  action  was  taken  on 
matters  referred. 

Response:  EPA  R^on  IV  is  not  aware 
of  any  BIF  violations  for  any  facility  in 
the  State  of  North  Carolina  that  were 
referred  to  DEHNR  and  in  which 
DEHNR  failed  to  take  appropriate 
action.  To  date,  EPA  has  not  discovered 
any  violations  of  the  BIF  rule  at  the 
commercial  BIF  mentioned  by  the 
commenters.  As  part  of  EPA's  oversight 
role,  a  joint  inspection  with  the  State  is 
scheduled  for  the  facility  in  question  in 
the  near  future. 

Comment  Several  commenters  stated 
that  North  Carolina  does  not  have 
adequate  resources  to  administer  the 
BIF  requiranents. 

Response:  EPA  has  thorougly  and 
carefully  evaluated  North  Cairolina's 
hazardous  waste  management  program 
and  is  confident  that  North  Carolina 
does  in  fact  have  the  resources  to 
administer  the  BIF  requirements.  North 
Carolina  maintains  a  competent 
combustion  permitting  staff  who  are 
already  actively  involved  in  BIF 
permitting.  North  Carolina  was  one  of 
the  first  States  to  accept  responsibihty 
for  compliance  inspecticms  at  small 
quantity  burner  Cadlities.  The  State 
maintains  an  on-site  inspector  program 
at  commercial  facilities,  including  the 
conunerdal  BIF  facility  mentioned  by 
commenters.  North  Carolina  has  already 
made  significant  progress  in  the 
implementation  of  the  BIF  rule.  It 
should  also  be  noted  that  North 
Carolina's  regulatory  auth(Hity  for  BIFs 
is  identical  to  the  fiederal  authority. 
North  Carolina  adopts  EPA  hazardous 
waste  regulations  by  reference. 
Therefore,  North  Cuolina  will  enforce 
equivalent  standards  for  BIFs  within  the 
State. 
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Comment.  Several  commenters  stated 
that  because  North  Carolina  relies  on  a 
commercial  BIF  to  meet  its  Capacity 
Assurance  Plan  (CAP).  North  Carolina 
DEHNR  officials  have  indicated  that  this 
£Bcility  will  obtain  a  BIF  permit  if  North 
Carolina  administers  the  program.  The 
commenters  felt  that  this  prejudgment 
does  not  bode  well  for  the  State's 
willingness  to  act  as  a  neutral  regulator 
in  the  BIF  permitting  process. 

Response:  EPA's  decision  to  grant 
North  Carolina  final  authorization  for 
the  BIF  rule  does  not  constitute 
determination  by  the  Agency  or  North 
Carolina  on  any  permit  appiication(s) 
pertaining  to  this  facility.  North 
Carolina  included  the  facility  in  its 
Capacity  Assurance  Plan  at  the  request 
of  EPA.  EPA  requested  North  Carolina 
include  all  commercial  capacity  that 
was  operating  by  the  end  of  1993 
regardless  of  the  facility's  futiu«  status. 
North  Carolina's  CAP  included  all 
capacity  the  facility  identified  as 
coming  on-line  in  the  futiue.  This  does 
not  reflect  on  North  Carolina  permitting 
intentidns  in  any  way. 

C  Decision 

After  reviewing  and  responding  to  the 
pubUc  comments  received  on  the  initial 
Final  Determination  to  authorize  North 
Carolina  for  the  BIF  regulations,  I  affirm 
my  conclusion  that  North  Carolina's 
revisions  meet  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Accordingly,  North  Carolina  is 
granted  final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

North  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program  described  in  its  program 
revision  application,  subject  to  the 
limitations  of  HSWA,  the  Memorandum 
of  Agreement,  and  this  notice.  North 
Carolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section 
3008.  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 


authorization  effectively  suspends  the 
applicabiUty  of  certain  Federal 
regulations  in  favor  of  North  Carolina's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.Q  6912(a),  6926,  6974(b)). 

Dated:  August  12. 1994. 
Winston  A.  Smith, 

Acting  Regional  Administrator. 

[FR  Doc.  94-20686  Filed  8-22-94;  8:45  am) 

BILUNQ  COOe  6S60-S0-P 

40  CFR  Part  300 
IFRL-5050-5] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  Ust  Update 

AQENCV:  Environmental  Protection 

Agency. 

ACTION:  Final  rule;  notice  of  deletion  of 

the  Yakima  Plating  Company  site  from 

the  National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Yakima  P'jting  Company  site, 
located  in  Yakima,  Washington  from  the 
National  Priorities  List  (NPL).  The  NFL 
is  Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
EPA  and  the  State  of  Washington  have 
determined  that  no  further  cleanup 
under  CERCLA  is  appropriate  and  that 
the  selected  remedy  has  been  protective 
of  public  health,  welfare,  and  the 
environment. 

EFFECrnVE  DATE:  August  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Sheldrake,  Site  Manager,  U.S. 
Environmental  Protection  Agency, 
Region  10.  1200  6th  Avenue,  HW-113. 
Seattle.  WA  98101,  (206)  553-1220. 


SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is: 

Yakima  Plating  Company.  Yakima, 
Washington 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  June  15, 1994.  (59  FR 
30752).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
July  15. 1994.  EPA  received  no 
conunents. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  Ust  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fimd-financed  remedial 
actions.  Any  site  deleted  bom  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties. 
Reporting  and  record  keeping 
requirements.  Superfund.  Water 
pollution  control,  and  Water  supply. 

Dated:)uly  15. 1994. 

Gerald  A.  Emison. 

Acting  Regional  Administrator.  U.S.  EPA 
Region  10. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777.  56  FR  54757.  3  CFR 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp..  p.  193. 

Appendix  B    [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  site  for 
Yakima  Plating  Co.,  Yakima, 
\Vashington. 

[FR  Doc  94-20678  Filed  8-22-94:  8:45  am] 
BILUMQ  COOE  6S«fr-6<M> 
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40  CFR  Part  721 
[OPPTS-60571A;  FRL--489e-6] 

Certain  Aromatic  Ether  Diamines; 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  promulgating  a 
significant  new  use  rule  (SNUR)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  which  will  require 
certain  persons  to  notify  EPA  at  least  90 
days  before  commencing  the 
manufacture,  import,  or  processing  of 
the  following  chemical  substances  for 
the  uses  identified  in  this  preamble: 
Benzenamine,  4,4'-[[l,l'-biphenyl)-2,5- 
diylbis(oxy)]bis-  (CAS  Number  94148- 
67-1,  premanufacture  notice  (PMN)  P- 
85-335);  1,2,4,5-benzenetetracarboxylic 
acid,  diethyl  ester,  compound  with  4,4'- 
[(l,l'-biphenyll-2,5- 
diylbis(oxy)lbis[benzenamine]  (1:1) 
(PMN  P-85-336);  and  1,2.4,5- 
benzenetetracarboxylic  acid,  1,4-diethyl 
ester,  compoimd  with  4,4'-l[l.l'- 
biphenyl]-2,5- 

diylbis(oxy)]bis[benzenamine]  (1:1), 
polymer  with  4,4'-[[l.l'-biphenyll-2,5- 
diylbis(oxy)lbis[benzenamine]-i  ,5- 
diethyl-l,2,4,5-benzenetetracarboxylate 
(in),  reaction  products  with  phthalic 
anhydride  (CAS  number  130097-33-5. 
PMN  P-86-1153).  These  substances  are 
identified  generically  as  certain 
aromatic  ether  diamines.  Hereinafter, 
these  substances  will  be  referred  to  by 
their  respective  PMN  numbers.  For  P- 
85-336,  the  significant  new  use  is  any 
use;  for  P-85-335  and  P-«6-1153,  the 
significant  new  uses  are  the 
manufacture,  import,  or  processing  in 
quantities  of  100,000  pounds  per  year, 
or  greater,  and  225,000  pounds  per  year, 
or  greater,  respectively,  for  any  use.  EPA 
believes  that  this  action  is  necessary 
because  these  chemical  substances  may 
be  hazardous  to  human  health  and  the 
uses  identified  in  this  rule  may  result  in 
significant  human  exposures.  The 
required  notice  will  provide  EPA  vdth 
the  opportunity  to  evaluate  the  intended 
use  and  associated  activities,  and  an 
opportunity  to  protect  against 
potentially  adverse  exposure  before  it 
can  occur. 

DATES:  This  rule  becomes  effective  on 
October  6, 1994.  In  accordance  vn\h  40 
CFR  23.5,  this  rule  shall  be  promulgated 
for  purposes  of  judicial  review  at  1  p.m. 
eastern  time  on  September  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 


and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  E-545, 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
SNUR  for  P-85-335,  P-85-336,  and 
P-86-1153  requires  persons  to  notify 
EPA  at  least  90  days  before  commencing 
the  manufacture,  import,  or  processing 
of  these  substances  for  the  significant 
new  uses  described  in  this  final  rule. 
The  required  notice  will  provide  EPA 
with  the  information  needed  to  evaluate 
an  intended  use  and  associated 
activities,  and  an  opportunity  to  protect 
against  unreasonable  risks  related  to 
exposure  to  P-85-335,  P-85-336,  and 
P-86-1153  before  it  can  occur.  This  rule 
was  proposed  in  the  Federal  Register  of 
May  30,  1990  (55  FR  21887).  Since 
proposal,  the  TSCA  Inventory  chemical 
name  for  P-85-336  has  hieen  amended; 
the  new  name  is  used  in  this  preamble. 
Additionally,  the  chemical  substance 
1,2,4,5-benzenetetracar-boxylic  acid, 
1,4-diethyl  ester,  compovmd  with  4,4'- 
((l,l'-biphenyll-2,5-diylbis 
(oxy)]bis[benzenamine]  (1:1),  polymer 
with4,4'-[[l,l'-biphenyl]-2,5-diylbis 
(oxy)Ibis[benzenamine]-l  ,5-diethyl- 
1 ,2 ,4 ,5-benzenetetracarboxy late  (1:1), 
die  subject  of  PMN  P-85-337,  which 
was  also  included  in  the  proposed 
SNUR,  is  not  included  in  this  final  rule. 
EPA  is  not  issuing  a  final  SNUR  on  P- 
85-337  for  reasons  described  in  Unit  V. 
of  this  preamble.  This  final  rule  serves 
to  terminate  the  TSCA  section  12(b) 
export  notification  requirements  for  P- 
85-337  that  were  triggered  by  the 
proposed  SNUR.  Finally,  since 
proposal,  the  significant  new  use 
reporting  triggers  for  P-85-335  and  P- 
86-1 153  have  been  waived  as  claims  of 
confidential  business  information  (CBI). 
These  reporting  triggers  are  now 
included  in  the  regulatory  text  of  this 
document. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Section  5(a)(2)  factors  generally  relate  to 
the  extent  to  which  a  use  changes  the 
volume  of  a  chemical's  production  or  to 
the  type,  form,  magnitude,  or  duration 
of  exposure  to  it.  Once  EPA  determines 
that  a  use  of  a  chemical  substance  is  a 
significant  new  use,  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
chemical  substance  for  that  use. 


Persons  subject  to  this  SNUR  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  (PMNs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1),  the  exemptions 
authorized  by  section  5(h)(1),  (2),  (3), 
and  (5),  and  the  regulations  at  40  CFR 
part  720.  EPA  may  take  regulatory 
action  under  section  5(e),  5(f),  6,  or  7  to 
control  the  activities  for  which  it  has 
received  a  significant  new  use  notice 
(SNUN).  If  EPA  does  not  take  action, 
section  5(g)  of  TSCA  requires  EPA  to 
explain  in  the  Federal  Register  its 
reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
chemical  substance  identified  in  a 
proposed  or  final  SNUR  are  subject  to 
the  export  notification  provisions  of 
TSCA  section  12(b).  The  regulations  that 
interpret  section  12(b)  appear  at  40  CFR 
part  707.  Persons  who  intend  to  import 
a  chemical  substance  are  subject  to  the 
TSCA  section  13  import  certification 
requirements,  which  .are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Persons  who  import  a  chemical 
substance  identified  in  a  final  SNUR 
must  certify  that  they  are  in  compliance 
with  the  SNUR  requirements.  The  EPA 
policy  in  support  of  the  importation 
certification  appears  at  40  CFR  part  707. 

II.  Applicability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  In  the  Federal 
Register  of  August  17. 1988  (53  FR 
31252),  EPA  promulgated  a  "User  Fee 
Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
SNUNs  to  submit  certain  fees  to  EPA  are 
discussed  in  detail  in  that  Federal 
Register  document.  Interested  persons 
should  refer  to  the  CFR  and  the  cited 
Federal  Register  docxunent  for  further 
information. 

III.  Summary  of  This  Rule 

The  chemical  substances  which  are 
the  subjects  of  this  final  SNUR  are 
P-85-335,  P-85-336,  and  P-86-1153. 
EPA  is  designating  the  manufacture, 
import,  or  processing  of  P-85-336  for 
any  use  as  a  significant  new  use.  For  P- 
85-335  and  P-86-1153,  EPA  is 
designating  the  manufacture,  import,  or 
processing  in  quantities  of  100,000 
pounds  per  year,  or  greater,  and  225.000 
pounds  per  year,  or  greater, 
respectively,  for  any  use  as  significant 
new  uses.  This  rule  requires  persons 
intending  to  manufacture,  import,  or 
process  the  chemical  substances 
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identified  in  this  rule  to  submit  a  SNUN 
to  EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  these 
substances  for  the  significant  new  uses 
described  above.  With  regard  to  P-85- 
337.  because  EPA's  concerns  for  the 
subject  substances  relate  to  the  free 
diamine  and  P-65-337  has  no  free 
diamine.  EPA  has  decided  not  to  issue 
a  final  SNUR  for  P-85-337. 

rV.  Background  Information  on  P-8S- 
335,  P-85-336,  and  P-86-1153 

Background  information  on  the 
regulatory  history,  production,  use, 
health  effects,  and  exposure  for  P-85- 
335,  P-85-336.  and  P-86-1153  appears 
in  the  preamble  to  the  proposed  rule. 
Interested  persons  should  refer  to  that 
document  for  further  information. 

V.  Responses  to  Comments  and  Other 
Information  Received  Subsequent  to 
SNUR  Proposal 

One  company  submitted  comments  in 
response  to  the  proposed  rule.  In 
summary,  the  commenter  believes  that 
the  proposed  SNUR  shoidd  be 
withdrawn  because  of  the  industrial 
hygiene  practices  associated  with  the 
substances'  production,  and  the 
company's  belief  that  the  materials  are 
made  and  used  safely.  Additionally,  the 
commenter  believes  the  proposed  SNUR 
should  be  modified  to  reflect  the 
absence  of  bee  diamine  in  P-85-337. 
and  that  processors  and  customer/users 
should  be  exempt  from  the  SNUR 
requirements  because  of  test  data  on  P- 
85-335  and  P-86-1153  that  indicate 
dermal  exposure  does  not  cause 
retinotoxic  effects. 

EPA  disagrees  with  the  comment 
submitter  that  the  proposed  SNUR 
should  be  withdrawn  in  its  entirety. 
Notwithstanding  the  status  of  the 
industrial  hygiene  practices  associated 
with  the  substances'  past  or  current 
production  and  use,  EPA  beUeves  the 
designated  significant  new  uses  for  P- 
85-335,  P-85-336,  and  P-86-1153  may 
increase  the  magnitude  and  duration  of 
exposure  to  the  substances  over  that 
which  currently  exists.  EPA's  concerns 
regarding  potentially  significant  human 
exposures  that  could  be  associated  with 
the  designated  significant  new  uses  and 
EPA's  belief  that  the  chemical 
substances  may  be  hazardous  to  human 
health,  provide  more  than  an  adequate 
basis  for  this  rule. 

As  stated  above  with  regard  to  P-65- 
337.  because  EPA's  concerns  for  the 
subject  substances  relate  to  the  free 
diamine  and  P-85-337  has  no  free 
diamine,  EPA  has  decided  not  to  issue 
a  final  SNUR  for  P-85-337. 

Certain  test  data  received  from  the 
commenter  on  P-85-335  and  P-n86- 


1153  subsequent  to  the  subject  SNUR 
proposal  suggest  that  the  substances  are 
not  Ukely  to  be  absorbed  through  the 
skin  in  amounts  sufficient  to  produce 
retinopathy  in  rats.  These  data  indicate 
that  a  previous  report  of  retinopathy 
following  dermal  administration  of  P- 
85-335  was  compromised  because  the 
test  animals  were  also  orally  exposed  as 
a  result  of  ingestion  of  the  diamine  from 
the  application  site.  Based  on  these 
data,  the  commenter  argues  that  dermal 
exposure  is  not  a  problem  and  asks  that 
processors  and  users  be  exempted  from 
the  SNUR.  EPA  believes  such  an  action 
would  he  inappropriate.  Exposures  to 
the  subject  substances  diuing  processing 
and  use  could  potentially  occur  by 
inhalation  or  orally,  as  well  as  by  the 
dermal  route.  Consideration  and 
analysis  of  the  potential  routes  of 
exposure  associated  with  any  significant 
new  use  would  be  part  of  the  SNUN 
review  process.  Any  regulatory  foUow- 
up  action  taken  in  response  to  a  SNUN 
would  take  into  account  exposures,  or 
lack  thereof,  associated  with  the 
processing  or  use  of  a  substance.  (It 
should  be  noted  that  only 
manufacturers,  importers,  and 
processors  are  subject  to  SNURs; 
chemical  substance  users  who  are  not 
also  manufacturers,  importers,  or 
processors  are  not  subject  to  the  SNUR 
notification  provisions.) 

The  commenter  also  questioned  EPA's 
use,  in  the  preamble  of  the  proposed 
rule,  of  a  structure-activity  analogy 
between  P-85-335  and  nitrofen  (CAS 
Number  1836-75-5)  to  support  a 
concern  for  developmental  toxicity  for 
the  subject  substances.  In  support  of  its 
position,  the  commenter  cited  a  study 
on  imchlorinated  and  monochlohnated 
nitrofen  analogues  where  teratogenicity 
was  either  greatly  reduced  or  absent  as 
compared  to  nitrofen  (Francis, 
Toxicology  40:297-309  (1986)). 
Additionally,  the  commenter  cited  a 
study  that  indicated  both  the  number 
and  position  of  chlorine  substitutes  had 
an  effect  on  potential  teratogenicity, 
although  no  sl.iiple  structural 
relationship  was  found  between 
position  of  chlorine  substitutes  and  the 
effect  (Francis.  Terafo/ogy  41:443-51 
(1990)). 

EPA  believes  that  the  Francis  studies, 
by  themselves,  are  inadequate  to 
discount  the  potential  developmental 
toxicity  of  the  subject  substances.  This 
1986  study  used  too  few  animals  per 
dose  group  (8-13),  whereas  an  adequate 
developmental  toxicity  study  generally 
requires  20  pregnant  animals,  and  the 
highest  dose  tested  for  each  nitrofen 
analogue  was  insufficient  to  produce 
maternal  toxicity. 


Also,  the  study  evaluated  effects  using 
only  one  mammalian  species,  the 
mouse.  According  to  EPA"s  Guidelines 
for  Developmental  Toxicity  Risk 
Assessment  (56  FR  63798).  the 
minimum  evidence  to  determine  that  an 
agent  is  unlikely  to  pose  a  hazard  for 
developmental  toxicity  would  generally 
include  data  from  appropriate,  well- 
executed  laboratory'  animal  studies  in 
several  species  (at  least  two)  which 
evaluated  a  variety  of  the  potential 
manifestations  of  developmental 
toxicity  and  showed  no  adverse 
developmental  effects  at  doses  that  were 
minimally  toxic  to  the  adult  animal. 

Regarding  EPA's  rationale  for  issuing 
the  SNUR,  the  comment  submitter 
disagreed  with  EPA's  statement  in  the 
preamble  to  the  proposed  rule  that  the 
subject  substances  are  currently  subject 
to  no  regulation  that  would  require 
notification  to  the  Federal  Government 
of  activities  that  might  result  in  adverse 
exposures  to  the  substances,  or  provide 
a  regulatory  mechanism  that  could 
protect  human  health  or  the 
environment  from  potentially  adverse 
exposures  before  they  occurred.  The 
commenter  stated  that  EPA  and  OSHA 
have  exercised  their  current  regulatory 
authority  over  these  compounds 
through  existing  laws,  site  audits,  and 
information  gathenng.  Notwithstanding 
this,  the  commenter  did  not  point  to  any 
regulatory  mechanism  that  currently 
mandates  prior  notification  to  the 
Federal  Goveniment  of  activities 
associated  with  the  subject  substances 
that  may  result  in  new  adverse 
exposures  and  that  provides  the 
opportunity  to  prevent  such  exposures 
before  they  occur. 

Finally,  the  commenter  believes  that 
because  EPA  has  not  evaluated  all 
chemicals  that  may  compete  with  the 
subject  substances  to  the  same  extent  as 
the  subject  substances.  EPA  should  not 
issue  the  final  SNUR.  EPA  disagrees. 
EPA  is  not  required  to  evaluate  all 
substances  that  may  compete  with  a 
chemical  substance  before  taking  a 
SNUR  action  on  that  chemical 
substance.  As  discussed  in  the  preamble 
to  the  proposed  rule.  EPA  received 
information  under  TSCA  section  8(e)  on 
P-85-335.  This  information  triggered 
EPA's  review  of  P-85-335.  as  well  as  P- 
85-336.  P-85-337,  and  P-86-1153 
because  of  their  structural  relationship 
to  P-85-335.  EPA  has  not  received 
information  indicating  a  potential 
substantial  risk  on  materials  known  to 
compete  with  the  subject  substances. 
The  Agency  beheves  it  is  not  required 
to  direct  equal  resources  to  evaluating  a 
substance  solely  on  the  basis  that  it 
competes  with  another  substance 
receiving  regulatory  attention.  EPA  is 
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taking  action  on  this  substance  due  to 
section  8(e)  reports  received  by  the 
Agency  indicating  possible  risk. 

VI.  Objectives  and  Rationale  for  This 
Rule 

To  determine  what  would  constitute  a 
significant  new  use  of  P-85-335, 
P-85-336,  and  P-86-1153.  EPA 
considered  relevant  information  on  the 
toxicity  of  the  chemical  substances, 
likely  exposures  associated  with 
possible  uses,  and  the  four  factors  listed 
in  section  5(a)(2)  of  TSCA.  Based  on 
these  considerations,  EPA  wishes  to 
achieve  the  following  objectives  with 
regard  to  the  significant  new  uses  that 
are  designated  in  this  rule.  EPA  wants 
to  ensure  that: 

(1)  The  Agency  will  receive  notice  of 
any  company's  intent  to  manufacture, 
import,  or  process  P-85-335.  P-85-336, 
and  P-86-1153  for  a  significant  new  use 
before  that  activity  begins. 

(2)  The  Agency  will  have  an 
opportxmity  to  review  and  evaluate  data 
submitted  in  a  SNUN  before  the  notice 
submitter  begins  manufacturing, 
importing,  or  processing  P-85-335,  P- 
85-336,  and  P-86-1153  for  the 
significant  new  use. 

(3)  The  Agency  will  be  able  to 
regulate  prospective  manufacturers, 
importers,  or  processors  of  P-85-335, 
P-85-336,  and  P-66-1153  before  a 
significant  new  use  of  those  substances 
occurs,  provided  that  the  degree  of 
potential  health  and  environmental  risk 
is  sufficient  to  warrant  such  regulation. 
Currently,  P-85-335.  P-85-336.  and  P- 
86-1153  are  subject  to  no  regulation  that 
requires  prior  notification  to  the  Federal 
Government  of  activities  that  might 
result  in  new  adverse  exposures  to  these 
substances,  or  provides  a  regulatory 
mechanism  that  could  protect  human 
health  or  the  environment  from 
potentially  adverse  exposures,  before 
they  occur. 

n'A  has  received  no  TSCA  section  5 
Notice  of  Commencement  of 
Manufacture  for  P-85-336  and  therefore 
concludes  that  there  is  no  ongoing 
commercial  use  of  the  substance.  EPA 
believes  that  any  use  of  P-65— 336  may 
increase  the  magnitude  and  duration  of 
exposure  to  the  substance  over  that 
which  currently  exists.  In  light  of  the 
toxicity/potential  toxicity  of  P-85-336, 
and  for  EPA  to  have  the  opportunity  to 
evaluate  any  intended  use  and  potential 
exposures  associated  with  such  use 
before  that  activity  begins,  EPA  is 
designating  "any  use"  as  a  significant 
new  use  for  P-85-336.  EPA  l^lieves 
that  it  is  appropriate  to  designate  "any 
use"  as  a  significant  new  use  for  P-85- 
336  because  a  substantial  period  of  time 
(more  than  9  years)  has  elapsed  since 


the  original  PMN  submission,  the 
substance  has  not  been  manufactured  or 
imported  commercially  during  that 
time,  and  the  section  8(e)  data  were 
received  well  after  PMN  review  ended. 

The  significant  new  uses  being 
designated  for  both  P-85-335  and  P- 
86-1153  are  manufacture,  import,  or 
processing  in  volumes  of  100,000 
poimds  per  year,  or  greater,  and  225,000 
pounds  per  year,  or  greater, 
respectively,  for  any  use.  These 
significant  new  uses,  determined  on  a 
company-specific  basis,  represent  a 
substantial  increase  in  the  ongoing 
manufacture,  import,  or  processing 
volumes.  EPA  has  determined  that  the 
manufacture,  import,  or  processing  of 
P-85-335  and  P-86-1153  at  levels  at  or 
above  the  volumes  designated  as 
significant  new  uses  could  significantly 
increase  the  magnitude  and/or  duration 
of  huBian  exposing  to  these  substances 
over  that  which  currently  exists.  EPA 
believes  exposures  to  these  chemical 
substances  associated  with 
manufacturing,  importing,  processing, 
use  and  associated  activities  could 
increase  should  manufacturing, 
importing,  or  processing  volumes  equal 
or  exceed  the  volumes  designated  as 
significant  new  uses.  EPA  considers  it  is 
necessary  to  review  chemical 
manufacture,  import,  or  processing 
associated  with  new  uses  to  ensure  EPA 
has  an  opportunity  to  protect  against 
potentially  adverse  exposure  before  it 
can  occur.  Further  discussion  of  the 
rationale  on  which  EPA  bases  its 
significant  new  use  determinations  for 
P-85-335  and  P-86-1153  will  not  be 
included  in  this  rule  as  it  is  derived 
from  information  claimed  as  CBI.  A 
sanitised  copy  of  the  document 
describing  the  rationale  for  the 
significant  new  use  determinations  is 
available  in  the  public  record  for  this 
rule. 

Given  the  toxicity  and/or  potential 
toxicity  of  these  substances,  the 
reasonably  anticipated  situations  that 
could  result  in  exposure,  and  the  lack  of 
sufficient  regulatory  controls, 
individuals  could  be  exposed  to  P-85- 
335.  P-85-336,  and  P-86-1153  at  levels 
which  may  result  in  unreasonable  risks. 
For  the  foregoing  reasons.  EPA  is 
designating  significant  new  uses  for  P- 
85-335,  P-85-336,  and  P-86-1153  as 
set  forth  in  §  721.825(a)(2),  (a)(3),  and 
(a)(4)  of  the  regulatory  text. 

VII.  Ahematives 

hi  the  proposed  SNUR.  EPA 
considered  alternative  regulatory 
actions  for  P-85-335,  P-85-336,  and  P- 
86-1153,  including  a  section  8(a) 
reporting  rule  and  a  section  6  rule.  For 
the  reasons  discussed  in  the  preamble  to 


the  proposed  rule  and  elsewhere  herein. 
EPA  has  decided  to  proceed  with  the 
promulgation  of  a  SNUR  for  these 
chemical  substances. 

VIII.  Applicability  of  Rule  to  Uses 
Occurring  Before  Effective  Date  of  The 
Final  Rule 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  designating 
a  use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  the  effective  date  of  the  final  rule. 
If  uses  begim  during  the  proposal  period 
of  a  SNUR  were  considered  ongoing  as 
of  the  effective  date,  it  would  be 
difficult  for  EPA  to  establish  SNUN 
requirements,  because  any  person  could 
defeat  the  SNUR  by  initiating  the 
proposed  significant  new  use  before  the 
rule  became  effective,  arguing  that  the 
use  is  no  longer  new. 

Persons  who  began  commercial 
manufactuj^,  importation,  or  processing 
of  P-85-335,  P-85-336,  and  P-86-1153 
for  the  significant  new  uses  described  in 
this  rule  between  May  30, 1990,  the  date 
of  the  proposal,  and  the  effective  date  of 
this  SNUR  were  notified  in  the  proposal 
that  they  must  cease  that  activity  before 
the  effective  date  of  this  rule.  An 
exception  tff  this  general  requirement 
appears  at  §  721.45(h).  If  a  plerson  met 
the  conditions  of  advance  compliance  as 
codified  at  §  721.45(h),  the  person  will 
be  considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities.  If  persons  who  began 
commercial  manufacture,  importation, 
or  processing  of  the  chemical  substance 
subject  to  the  SNUR  between  proposal 
and  the  eff'ective  date  of  the  SNUR  have 
not  met  the  conditions  of  advance 
compliance,  they  are  required  to  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities,     • 
these  persons  must  comply  with  all 
applicable  SNUN  requirements  and  wait 
until  the  notice  review  period, 
including  all  extensions,  expires. 

DC.  Test  Data  and  Other  Information 

EPA  recognizes  that  under  TSCA 
section  5,  persons  are  not  required  to 
develop  einy  particular  test  data  before 
submitting  a  SNUN.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them. 

However,  in  view  of  the  potential 
health  risks  that  may  be  posed  by  a 
significant  new  use  of  P-85-335,  P-85- 
336,  and  P-86-1153,  EPA  suggests 
potential  SNUN  submitters  consider 
conducting  tests  that  would  permit  a 
reasoned  evaluation  of  risks  posed  by  P- 
85-335,  P-85-336,  and  P-86-1153 
when  utilized  for  an  intended  use. 


IMI 
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SNUNs  submitted  without 
accompanying  test  data  may  increase 
the  likelihood  that  EPA  would  take 
action  under  section  5(e). 

EPA  encourages  persons  to  consult 
with  EPA  before  selecting  a  protocol  for 
testing  P-85-335.  P-85-336,  and  P-86- 
1153.  As  part  of  this  optional  pre-notice 
consultation.  EPA  will  discuss  the  test 
data  it  believes  necessary  to  evaluate  a 
significant  new  use  of  the  chemical 
substance.  Test  data  should  be 
developed  according  to  TSCA  Good 
Laboratory  Practice  Standards  at  40  CFR 
part  792.  Failure  to  do  so  may  lead  EPA 
to  find  such  data  to  be  insufficient  to 
evaluate  reasonably  the  health  or 
environmental  effects  of  the  chemical 
substance. 

EPA  urges  SNUN  submitters  to 
provide  detailed  informadon  on  human 
exposure  or  enviromnental  release  that 
may  result  from  the  significant  new  use 
of  P-85-335,  P-85-336,  and  P-8B-1153. 
In  addition.  EPA  encourages  persons  to 
submit  information  on  potential  benefits 
of  the  chemical  substance  and 
information  on  risks  posed  by  the 
chemical  substance  compared  to  risks 
posod  by  potential  substitutes. 

X.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  SNUN  requirements  for 
P-85-335.  P-85-336,  and,  P-86-1153. 
EPA  believes  that  costs  imposed  by  the 
promulgation  of  this  SNUR  are  not 
significant.  There  are  no  known 
producers  other  than  the  PMN 
submitters.  Agency  costs  can  be  divided 
into  three  components:  Issuing  the . 
SNUR.  which  has  a  cost  of  $12,233  to 
523,790;  reviewing  the  SNUN,  which 
has  a  cost  of  $9,650;  and  modifying  the 
SNUR.  which  has  a  cost  of  $10,323, 
Direct  and  indirect  costs  to  industry  are 
uncertain,  in  some  instances  too 
uncertain  to  estimate.  The  Agency 
estimates  that  the  costs  incurred  by 
industry  would  be  those  involved  in 
submitting  a  SNUN,  which  are 
estimated  to  be  $2,133  to  $10,323  per 
notice,  as  well  as  the  related  costs  due 
to  delays  in  initiating  the  production 
and  use  of  a  chemical.  EPA's  complete 
economic  analysis  is  available  in  the 
public  record  for  this  rule  (OPPTS- 
50571A). 

XL  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50571A).  A  public  version  of 
the  record,  without  any  CBI.  is  available 
in  the  TSCA  Nonconfidential 
Information  Center  (NCIC),  also  known 
as,  TSCA  Public  Docket  Office,  from  12 
noon  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  NCIC  is  located  in 


Rm.  NE-B607.  401  M  St.,  SW.. 
Washington,  DC  20460.  The  record 
includes  the  following  basic  information 
considered  by  the  Agency  in  developing 
this  rule: 

(1)  USEPA,  "Certain  Aromatic  Ether 
Diamines;  Proposed  Significant  New 
Uses  of  Chemical  Substances."  (May  30, 
1990,  55  FR  21887). 

(2)  USEPA.  "Certain  Aromatic  Ether 
Diamines;  Proposed  Significant  New 
Uses  of  Chemical  Substances." 
Extension  of  Comment  Period.  (July  9. 
1990,  55  FR  28063). 

(3)  USEPA,  OPPT,  EETD.  Economic 
Analysis  of  Proposed  Significant  New 
Use  Rule  for  Certain  Aromatic  Ether 
Diamines.  (October  1989). 

(4)  Comments  received  in  response  to 
rule  proposal.  The  following  (5-19)  axe 
submissions  received  imder  TSCA  8(e). 
(8EHQ-1085-0571  S  et  seq.  submissions 
for  Aromatic  Ether  Diamines.) 

(5)  Letter  with  attached  notice  of 
October  21. 1985,  relating  to  subchronic 
inhalation  study  of  an  aromatic 
diamine.  (November  18, 1985). 

(6)  Additional  information  to  be  used 
by  EPA  in  evaluating  aromatic  diamines 
(January  10. 1986). 

(7)  Response  to  letter  of  December  10, 
1985,  requesting  confidentiality 
substantiation  for  a  submission  (January 
10,  1986). 

(8)  Final  report  on  the  2-week 
inhalation  study  of  aromatic  diamine 
(February  14,  1986). 

(9)  Industrial  hygiene  monitoring 
study  on  aromatic  diamine  dated 
September  4.  1986  (September  12, 
1986). 

(10)  Ocular  pathology  and  skin 
irritation  studies  with  aromatic  diamine 
(January  26, 1987). 

(11)  Summary  of  Acute  Toxicity 
Studies  with  Aromatic  Diamine  (March 
5, 1987). 

(12)  Ocular  toxicity  produced  by  the 
aromatic  diamine  following  acute 
dermal  and  inhalation  exposure  in  rats 
and  acute  oral  exposure  in  rabbits  (May 
22, 1987). 

(13)  Letter  regarding  studies  with 
aromatic  diamines  (November  15, 1988). 

(14)  Copies  of  labels  for  aromatic 
ether  diamine  and  mixtures  containing 
the  chemical  (January  17, 1989). 

(15)  Waiver  of  conndentiality  claim 
by  DuPont  (June  16, 1989). 

(16)  Results  of  additional  studies  with 
aromatic  ether  diamine  (September  16, 
1989). 

(17)  Ocular  Pathology  in  Rats  After 
Dermal  Application  of  2-Phenyl-APB- 
144  (July  29, 1991). 

(18)  (Dcular  Pathology  in  Rats  After 
Dermal  Application  of  Avimid  K 
Prepreg(July  29, 1991). 

(19)  Final  Report.  2-Phenyl-APB-144: 
Species  Comparisons  of  In  Vitro  Skin 


Penetration  Following  a  Single 
Application  to  the  Excised  Skin  of 
Humans,  New  Zealand  White  Rabbits 
and  CDIB  Rats.  (April  14. 1994). 

(20)  Letter  from  DuPont  waiving 
busines  confidentiality  claims  for  the 
proposed  SNUR  production  trigger 
volume  limits  (August  8, 1994). 

XIL  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  atmual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgeteiry  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or,  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulator\'  Flexibilitv  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However.  EPA  expects  to 
receive  few  SNUNs  for  the  substances. 
Therefore,  the  Agency  believes  that  the 
number  of  small  businesses  affected  by 
the  rule  would  not  be  substantial,  even 
if  all  of  the  SNUN  submitters  were  small 
firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  the 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et.  seq.,  and  has  assigned  OMB 
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control  nunbe  2070-OOail  for  P-8S- 
335  and  P>-86-I153  and  OMB 

coxitrai  number  2070-0012  far  P-«S- 
336,  whicdi  has  not  ]ret  been  produced 
commurciaUy. 

Public  reporting  burden  for  this 
collection  of  iniumatiaa  is  estimated  to 
vary  from  30  to  170  bonis  per  lespoDse. 
with  an  average  of  100  hours  per 
response,  inchtdmg  lime  for  reviewing 
instructions,  seardting  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coFIaction  of  information. 

List  aC  StA^Kta  IB  4t  CFK  Part  721 

Enviroiunental  protectian,  Chemicals, 
Haiardous  materials.  Reporting  and 
recordkeeping  requirenents.  Significant 
new  uses. 

Dated:  August  15. 1094. 
JoMph  A^Carrat 

Actiag  Dindor.  O^em  ^Peilotion  iVeventkui 
and  Toxics. 

Therefore.  40  CFR  part  721  Is 
amended  as  follows: 

PART  72t— {AIIENOEDf 

1 .  The  authority  dtatioB  far  part  721 
continues  to  nad  as  fatktws: 

/Mhatttr-  tS  U.S.C  2604. 2007,  and 
2625(c). 

2.  By  adding  new  §  7214125  to  subpart 
E  to  read  as  foQovirs: 


§721, 

(a)  Chemical  sttbttonces  and 
significant  new  uses  subfect  to  reporting. 
(1)  The  following  chemical  substances 
aiv  subfect  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragra|dis  faK2),  (aK3), 
and  faK4)  of  this  section:  Bnraenamino. 
4,4Mll.l'-bipbe»yl)-2,5-diylbis(o!xy)lbi»- 
(CAS  Number  94148-67-1 , 
Premanufacture  notice  (PMN)  P-85- 
335);  l,2,4,5-ben2enetetracarboxylic 
acid,  diethyl  ester,  cnnpound  with  4,4'- 
|(l.l•-b•phanyl^2,5- 
diyIbis(oxy)]l»sfbenzenamine}  (1:1) 
(PMN  P-85-336);  and  1.2,4,5- 
benxenetetracarboxybc  acid,  1,4-diethyl 
ester,  compound  with  4,4'-(|l,l'- 
biphenyl>-2,5- 

diyn»s<oxy))bis[ben2enanune]  (1:1), 
polymer  with  4,4'-|[l.l'-bij*enyIl-2,5- 
diyIbis(oxy))bis|benzenamine]-l  ,S- 
diethy)-l,2,4,S-benzenetetTa  carboxylate 
(1:1),  reactimi  products  with  pbtbalic 
anhydride  (PMN  P-86-1 1 53). 

(2)  The  signiflcant  new  use  for  P-85- 

335  is:  Manufacture,  imprnt.  or 
processing  in  a  quantity  of  100.000 
pounds  per  year,  or  greater,  for  any  use. 

(3)  The  significant  new  use  for  P-A5- 

336  is:  Any  use. 

(4)  Tb«  significant  new  use  for  P-86- 
1153  is:  Manufocture,  import,  or 


processing  in  a  quantity  of  225,000 
pounds  per  year,  or  greater,  for  any  use. 

(b)  Specific  mpurements.  Tbe 
provisioRS  c^  subpart  A  of  this  pert 
apply  to  this  section  except  as  nradified 
by  ^is  peragrapb. 

(1)  Persons  who  must  report.  Secticm 
721.5  applies  to  this  section  except 
§  721.5(a)(2).  A  person  who  intends  to 
manufacture,  import,  or  process  for 
conunercial  purposes  a  substance 
identified  in  paragraph  (a)(3)  of  this 
section  and  intends  to  distribute  the 
substance  in  commerce  must  submit  a 
significant  new  use  notice. 

(H  {Reserved) 
IFR  Doc.  34-20688  Filed  8-22-94;  8:45  ami 
BlUJIia  COOE  aStMO-F 


DEPARTMENT  OF  THE  INTERIOR 
Burtau  of  Lantf  Management 

43  CFR  PuMfc  Land  Order  7077 

[AZ-030-4210-44:  A2A-13388>  A2A-4340t. 
AZA>t3402I 

Parllar  Revocatfon  of  Secratariai 
Ocdora  dated  July  2. 19Q2.  March  14» 
1929,  and  September  3Q»  19(M;  Arizona 

AGCMCV:  Bureau  of  Land  Management, 

Interior. 

ACnOH:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
three  Secretarial  orders  inso^  as  they 
affect  51.66  acres  of  public  land 
withdrawn  for  the  Bureau  of 
Reclamation's  Colorado  River  Survey, 
and  the  Colorado  River  borage  and 
Yuma  Projects.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawn,  and  the  revocation  is 
needed  lo  permit  disposal  of  the  land 
through  the  Bureau  of  Land 
Management's  land  exchange  program. 
This  action  will  open  the  land  to  siuface 
entry  and  mining,  unless  dosed  by 
overiapping  withdrawals  or  temporary 
segregations  of  record.  The  land  has 
been  and  will  remskin  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  September  22, 1994. 
FOR  FURTHER  WFORMATtOM  CONTACT:  John 
Mezas.  BLM  Ariiona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011, 
602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C 
1714  (1988)  as  amended,  it  is  ordered  as 
follows: 

1 .  The  Secretarial  Orders  dated  July  2, 
1902.  March  14.  1929,  and  September 
30, 1904,  wfaidi  withdrew  land  for  tbe 
Bureau  of  Reclamation's  Colorado  River 


Survey,  and  the  Ccrforado  River  Storage 
and  Yuma  Projects,  are  beteby  revok^ 
insofar  as  they  affect  the  blowing 
described  land: 

Giti  and  Sah  River  MvUiaB 

T.  9  S.,  R.  23  V», 
Sec  2».  lot  2.  otd  SB%SW  Vk. 
The  area  dnoribcd  contaias  51.60  acres  in 

Yuma  County. 

2.  At  10  ajn.  on  September  22, 1994, 
the  land  will  be  opened  to  the  operation 
of  the  pubHc  land  laws  gieneially, 
subject  to  valid  existing  rj^ts,  the 
provisions  of  existing  wididrawals, 
other  segiegfitions  of  record,  and  the 
requirements  of  applicable  law.  AQ 
vaHd  apphcations  receix^d  at  or  prior  to 
10  a.m.  on  September  22, 1994  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafier 
shall  be  considered  in  tbe  order  of 
filing, 

3.  At  10  a.m.  on  September  22. 1994 
the  land  will  be  opened  to  location  and 
entry  under  the  Ihuted  Slates  mining 
laws,  subject  to  valid  eadsting  ri^ts.  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  ^e  lend 
described  in  this  order  uoder  the 
general  mining  lavtrs  prior  to  the  date 
and  time  of  restoratioB  is  unautlioiized. 
Any  such  attempted  ^ppropnatioD, 
includiag  attempted  adweise  posaessioa 
under  30  U.S.C.  36  (1986)^  riiall  vest  no 
rights  against  the  United  Stales.  Acts 
reqittired  to  estabtisb  a  loartion  and  to 
initiate  a  right  of  possession  ace 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Buieeu  of 
Land  Management  wiQ  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  August  11, 1994. 
Bob  AnaslroDg, 

Assistant  Secretary  of  the  tnterior. 
IFR  Doc.  94-20576  Filed  »-22-94;  »:45  am) 

BILURG  CODE  4319-n-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Pari  672 

[Docket  Na  9ai19»-4042:  U).  OtttMB} 

GroundfTsh  of  the  Quif  of  i 


AGENCT:  National  Marine  Hsheries 
Service  (NMFS),  Mationa)  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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action:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  groundfish.  other  than 
demersal  shelf  rockfish  (DSR)  in  the 
Southeast  Outside  district,  by  vessels 
using  hook-and-line  gear  in  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
because  the  entire  bycatch  allowance  of 
Pacific  halibut  apportioned  to  hook-and- 
line  gear  in  the  GOA  for  the  1994  fishing 
year  has  been  reached. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  August  31. 1994.  until  12 
midnight,  A.l.t.,  December  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L  Sloan.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 


Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with  §672.20(f)ll){ii). 
the  1994  Pacific  halibut  bycatch 
allowance  for  hook-and-line  gear  for 
groundfish  fisheries  in  the  GOA.  other 
than  DSR  in  the  Southeast  Outside 
district,  was  established  by  the  final 
1994  groundfish  specifications  (59  FR 
7647,  February  16,  1994)  as  740  metric 
tons. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  672.20(fK3)(ii)(A).  that  the  catch  of 
Pacific  hahbut  by  operators  of  vessels 
using  hook-and-line  gear  in  groundfish 
fisheries  other  than  the  directed  fishery 
for  DSR  in  the  Southeast  Outside 
District  has  reached  the  annual  bycatch 
allowance  of  Pacific  halibut.  Therefore. 


NMFS  is  prohibiting  directed  fishing  for 
groundfish,  other  than  DSR  in  the 
Southeast  Outside  district,  bv  vessels 
using  hook-and-line  gear  in  the  GOA 
from  12  noon,  A.M..  August  31, 1994, 
until  12  midnight.  A.l.t.,  December  31. 
1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.2b(g). 

Gassification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16  L'.S.C.  1801  et  s^q. 
Dated;  August  18,  1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fnheries 
Consenation  and  Management,  Nationa] 
Marine  Fisheries  Si^n-ice. 
IFR  Doc.  94-20677  Filed  8-22-94;  8.45  am] 
BILUNG  COOC  J510-22-F 
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Federal  Register 

Vol.  59,  No.  162 

Tuesday,  August  23.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  Vhe  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persor)s  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart2 

Reexamination  of  the  NRG 
Enforcement  Policy 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule;  Request  for 

public  comment.  ^ 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  reexamining  its 
enforcement  program  and  requests 
public  comment  on  whether  the  scope, 
purpose,  procedures,  and  methods  of  its 
enforcement  program  are  appropriate, 
and  how  they  may  be  improved.  The 
NRC  is  soliciting  comments  from 
interested  public  interest  groups,  the 
regulated  industry,  states,  and 
concerned  citizens.  Comments  from 
both  reactor  and  materials  licensees  are 
requested.  This  request  is  intended  to 
assist  the  NRC  in  a  review  of  its 
enforcement  program  which  is  being 
conducted  to  make  recommendations 
for  improvements  in  the  regulatory 
process. 

DATES:  The  comment  period  expires 
October  24. 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

AOOflESSES:  Submit  written  comments 
to:  David  Meyer.  Chief,  Rules  Review 
and  Directives  Branch,  Division  of 
Freedom  of  Information  and  Publication 
Services,  Office  of  Administration.  Mail 
Stop:  T6D59.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Hand  deUver  comments  to:  11555 
Rockville  Pike,  Rockville.  Mar>land. 
between  7:45  am  and  4:15  pm.  Federal 
workdays.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW. 
(Lower  Level).  Washington,  DC.  After 
September  1,  1994,  it  is  expected  that 
comments  may  also  be  provided 
electronically  by  accessing  the  NRC 


bulletin  board  system  (BBS)  that  is  a 
subsystem  of  FedWorld,  which  is 
operated  by  the  National  Technical 
Information  Service.  The  NRC  BBS  can 
be  accessed  directly  by  a  toll  free 
number,  (800)  303-9672,  at  modem 
speeds  up  to  9600  Baud  with 
communication  parameters  set  at  8  data 
bits,  no  parity,  1  stop  bit,  full  duplex, 
and  ANSI  terminal  emulation.  Select  the 
"Sub3\'stems '  Jatabases"  option  from 
the  "NRC  Main  Menu"  and  then  the 
"Enforcement  Program"  option.  The 
"Help/Information  Center"  from  the 
"Enforcement  Program  Menu"  provides 
selections  on  "Request  for  Comments  on 
the  Eoforcement  Policy"  and  "How  to 
Leave  an  Official  Comment."  The  NRC 
BBS  can  also  be  accessed  from  the 
FedWorld  "Subsystems/Databases" 
menu,  which  could  facilitate  user  access 
using  the  Internet.  FedWorld 's  access 
via  Internet  is  Telnet  access: 
fedwarld.gov  (192.239.92.3);  FTP  site 
access:  ftp.fedworld.gov 
(192.239.92.205),  and  World  Wide  Web 
(Home  Page):  www.fedworld.gov  (this  is 
the  URL). 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lleberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
(301)^04-2741.  Questions  on  the  NRC 
BBS  may  be  directed  to  Tom  Dunning 
at  (301) 504-1189. 

SUPPLEMENTARY  INFORMATION:  On  May 
13, 1994,  the  Executive  Director  for 
Operations  directed  a  Review  team 
composed  of  Senior  NRC  managers  to 
reexamine  the  NRC  enforcement 
program.  The  Review  Team  is  chaired 
by  James  Lieberman,  Director,  Office  of 
Enforcement,  and  includes  James 
Fitzgerald,  Acting  Director.  Office  of 
Investigations,  Roy  Zimmerman, 
Associate  Director  for  Projects,  Office  of 
Nuclear  Reactor  Regulations,  William 
Brach,  Deputy  Division  Director, 
Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  Luis 
Reyes,  Deputy  Administrator  Region  II. 
and  Jack  Goldberg.  Deputy  Assistant 
C*neral  Counsel  for  Enforcement. 

The  purpose  of  this  review  effort  is  to 
(i)  perform  an  assessment  of  the  NRC"s 
enforcement  program  to  determine 
whether  the  defined  purposes  of  the 
enforcement  program  are  appropriate, 
(ii)  determine  whether  the  NRC's 
enforcement  practices  and  procedures 
for  issuing  enforcement  actions  are 
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consistent  with  those  purposes,  and  (iii) 
provide  recommendations  on  any 
changes  the  Review  Team  believes 
advisable.  It  is  expected  that  the  Review 
Team  will  complete  its  review  and  issue 
its  report,  including  recommendations, 
by  the  end  of  January  1995. 

The  NRC's  enforcement  program  is 
guided  by  the  Commission's  "General 
Statement  of  Policy  and  Procedure  for 
NRC  Enforcement  Actions" 
(Enforcement  Policy).  The  Enforcement 
Policy  is  published  in  the  Code  of 
Federal  Regulations  at  10  CFR  part  2, 
appendix  C  to  provide  widespread 
dissemination  of  the  Commission's 
Enforcement  PoUcy.  However,  it  is  a 
policy  statement  and  not  a  regulation. 
The  Enforcement  Policy-notes  that  the 
Commission,  as  appropriate  under  the 
circumstance  of  a  particular  case,  can 
deviate  from  it. 

The  Commission's  Enforcement 
Policy  was  first  pubUshed  in  1980  as  an 
interim  poUcy.  45  FR  66754  (October  7. 
1980).  On  March  9, 1982  (47  FR  9987). 
the  Commission  published  a  final 
version  of  the  policy.  Since  that  time, 
the  Enforcement  Policy  has  been 
modified  on  a  number  of  occasions  to 
address  changing  requirements  and 
additional  experience.  The  current 
Enforcement  PoHcy  is  reflected  in  the 
1994  Code  of  Federal  Regulations  as 
supplemented  by  a  July.  15, 1994  (59  FR 
36026),  modification  to  provide 
additional  severity  level  examples. 

Since  the  Enforcement  PoUcy  was 
first  promulgated,  the  purpose  and  the 
four  objectives  for  the  NRC  enforcement 
program  have  remained  essentially 
unchanged.  Section  J  of  the  Enforcement 
PoUcy  states  that: 

The  purpose  of  the  NRC  enforcement 
program  is  to  promote  and  protect  the 
radiological  health  and  safety  of  the 
public,  including  employees'  health  and 
safety,  the  common  defense  and 
security,  and  the  environment  by  (the 
following  four  objectives): 

•  Ensuring  compliance  with  NRC 
regulations  and  license  conditions; 

•  Obtaining  prompt  correction  of 
violations  and  adverse  quality 
conditions  which  may  affect  safety: 

•  Deterring  future  violations  and 
occurrences  of  conditions  adverse  to 
quality;  and 

•  Encouraging  improvement  of 
Ucensee  and  vendor  performance,  and 
by  example,  that  of  industry,  including 
the  prompt  identification  and  reporting 
of  potential  safety  problems. 
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In  summary,  the  Enforcement  Policy 
provides  for  a  graduated  set  of  sanctions 
based  on  the  severity  of  the  violations. 
Noimally,  each  violation  or  grouping  of 
violations  is  categorized  into  one  of  five 
severity  levels  based  on  the  relative 
importance  of  the  violation,  including 
both  the  technical  significance,  i.e.  the 
actual  and  potential  consequences,  and 
the  regulatory  significance  including 
any  willfulness  associated  with  the 
violation.  Format  sanctions  include 
Notices  of  Violations,  civil  penalties, 
and  orders.  In  determining  the 
particular  sanction  to  be  used, 
consideration  is  given  to  (i)  the  severity 
level  of  the  violation,  including  its 
duration,  (ii)  the  licensee's  response  to 
the  violation,  including  whether  the 
licensee  identified  the  violation  and 
corrected  it,  and  (iii)  the  licensee's  past 
performance,  including  whether  the 
violation  was  a  recurring  one,  the 
licensee  s  compliance  history  and 
general  performance,  and  whether  there 
were  prior  opportunities  to  discover, 
correct,  or  avoid  the  violation.  The 
Enforcement  Policy  provides  for  the 
ability  to  exercise  discretion  to  increase 
or  reduce  sanctions  (including 
dispositioning  certain  violations  as  non- 
cited  violations]  to  provide  appropriate 
regulatory  messages  to  encourage 
improved  performance.  Enforcement 
actions  involving  orders  or  violations  at 
Severity  Level  I,  II,  or  HI  are  considered 
more  significant  and  are  referred  to  as 
escalated  actions.  In  addition  to  formal 
enforcement  sanctions,  NRC  also  uses 
administrative  actions  such  as  Demands 
for  Information,  Confirmatory  Action 
Letters,  and  Letters  of  Reprimand. 

In  accordance  with  its  charter,  the 
Review  Team,  is  to  consider,  but  not  be 
limited  to,  the  following  issues  in 
conducting  its  assessment  of  the 
enforcement  program; 

(i)  The  balance  between  providing 
deterrence  and  incentive  (both  positive 
and  negative)  for  the  identification  and 
correction  of  violations, 

(ii)  The  appropriateness  of  NRC 
sanctions, 

(iii)  Whether  the  Commission  should 
seek  statutory  authority  to  increase  the 
amount  of  civil  penalties,' 


'  In  1993.  the  Commission  conducted  a 
reassessment  of  the  NRC's  program  for  protecting 
allegers  against  retaliation.  The  Review  Team  which 
performed  that  reassessment  recommended,  among 
other  things,  that  the  NRC  should  seek  an 
amendment  to  section  234  of  the  Atomic  Energy  Act 
of  1954  to  increase  the  current  maximum  civil 
penalty  of  5100,000  to  $500,000  per  day  per 
violation  to  be  normally  used  for  willful  violations 
including  those  involving  discrimination. 
Recommendation  n.D-3,  "Reassessment  of  the 
NRC's  Program  for  Protecting  Allegers  Against 
Retaliation."  NlTREG-1499  (January  1994).  The 
Commission  did  not  act  on  this  recomm«ndation. 


(iv)  Whether  there  should  be  different 
enforcement  policies  and  practices  for 
material  licensees  in  contrast  to  power 
reactors  or  large  fuel  facilities,  and 

(v)  Whether  the  Commission  should 
establish  open  enforcement  conferences 
as  the  normal  practice.^ 

Public  comments  are  sought  on  these 
issues  to  assist  the  Review  Team  in  its 
reassessment.  In  addition  to  general 
comments  on  the  above  issues,  the 
Review  Team  seeks  comments  on  a 
number  of  specific  issues. 

Comments  are  sought  from  both 
reactor  and  material  licensees,  vendors, 
other  persons  who  are  subject  to  NRC 
enforcement  jurisdiction,  state  and  local 
governments,  and  other  members  of  the 
public  who  may  have  an  interest  in  NRC 
enforcement  actions.  Although  the 
Review  Team  is  interested  in  as  many 
comments  as  possible,  commenters  are 
not  obhgated  to  and  need  not  address 
every  issue. 

In  providing  comments,  please  key 
comments  to  the  numbering  system 
used  to  identify  the  specific  issues  by 
proxiding  the  issue  number  before  the 
particular  comment  (e.g  ,  Response  to 
A. 3).  General  or  anecdotal  comments 
(such  as  a  general  comment  to  the  effect 
that  some  enforcement  conferences  have 
not  been  effective  or  that  some 
enforcement  cases  have  been 
inconsistent  with  the  Enforcement 
Policy)  will  not  be  particularly  useful. 
Rather  comments  should  be  as  specific 
as  possible  and  should  reference 
specific  cases,  as  appropriate,  so  that  the 
Review  Team  can  understand  and 
evaluate  the  comment.  Responses  which 
call  for  a  "yes"  or  "no"  answer  should 
be  accompanied  with  an  explanation  as 
to  why  the  commenter  agrees  or 
disagrees  with  the  issue.  When  the  term 
licensee  is  used  in  the  issues  listed 
below,  it  refers,  as  applicable,  to 
licensees,  vendors,  and  other  persons 
subject  to  NRC  enforcement  actions. 

Comments  may  be  provided  in  hard 
copy  or  through  the  NRC  electronic 
bulletin  board(  BBS).  Instructions  for 
accessing  the  NRC  BBS  are  provided  in 
the  ADDRESSES  section  above. 

Following  evaluation  of  the 
comments,  the  Review  Team  may  hold 


but  instead,  the  Commission  approved  a  stafi 
proposal  to  defer  action  on  the  recom-mendation 
pending  a  review  of  the  NRC  Enforcement  Program. 

Jin  1992,  the  NTiC  established  a  two-year  trial 
program  for  conducting  enforcement  conferences 
open  to  attendance  by  members  of  the  public  (57 
FR  30762,  July  10.1992).  This  trial  program  was  to 
end  July  11,  1994  upon  which  date  comments  were 
due  on  whether  NRC  should  routinely  conduct 
open  enforcement  conferences.  However,  in  light  of 
the  reexamination  of  the  enforcement  program,  the 
trial  program  was  extended  pending  the  outcome  of 
the  enforcement  program  review  (59  FR  36796,  July 
19.1994). 


a  public  meeting  in  the  Washington. 
D.C.  area  for  the  purpose  of  clarifying 
comments.  In  that  regard,  commenters 
are  requested  to  indicate  whether  they 
would  desire  to  participate  in  a  public 
meeting.  It  is  expected  that  the  Review 
Team  would  Invite  specific  commenters 
to  participate  on  panels  of  commenters 
with  similar  views.  If  a  meeting  is  to  be 
held,  it  will  be  announced  in  the 
Federal  Register  and  on  the  NRC  BBS. 

Comments  are  requested  on  the 
following  specific  issues: 

A.  Purpose  and  Objectives  of  the  NRC 
Enforcement  Program 

1.  Is  the  purpose  of  the  enforcement 
program  stated  above  the  proper  area  of 
focus  for  the  NRC  enforcement  program? 
If  not,  why  not  and  what  should  the 
purpose  be? 

2.  Are  the  four  objectives  of  the  NRC 
enforcement  program  stated  above  (i.e., 
insuring  compliance,  obtaining 
corrective  action,  deterring  future 
violations,  and  encouraging  improved 
performance  of  other  licensees  and 
vendors)  appropriate?  If  not,  why  not 
and  what  should  the  objectives  be? 

3.  E)oes  the  enforcement  program  as 
implemented  achieve  the  stated  purpose 
and  objectives?  Explain  why  or  why  not. 

(a)  Are  enforcement  sanctions 
effective  in  obtaining  comprehensive 
and  lasting  corrective  action,  i.e.,  does 
the  time  and  effort  spent  in  developing 
responses  to  enforcement  actions  result 
in  a  more  thought  out  approach  for 
corrective  action  and  implementation  of 
that  action  than  would  otherwise  occur? 

(b)  Do  some  types  of  sanctions  result 
in  more  extensive,  comprehensive,  or 
lasting  corrective  action  than  others? 

(i)  If  so,  which  types  of  sanctions  are 
more  effective  than  others,  i.e.,  (a) 
Notices  of  Violation  at  Severity  Level  V. 
at  Severity  Level  IV  with  and  without  a 
civil  penahy,  at  Severity  Level  III  with 
and  without  a  civil  penalty,  at  Severity 
Level  n  with  and  without  a  civil 
penahy,  and  at  Severity  Level  I  with  and 
without  a  civil  penalty,  and  (b)  orders? 

(ii)  If  so,  why?  For  example,  do  some 
sanctions  get  more  management 
attention  than  others,  i.e.,  do  all  senior 
licensee  officials,  such  as  the  Vice 
Presidents,  President.  Chief  Executive 
Officer  or  Board  of  Directors,  get  copies 
of  every  sanction  including  non-cited 
violations,  or  do  senior  officials  only  get 
copies  of  certain  types  of  sanctions  such 
as  civil  penalties  or  orders,  or  for  that 
matter  do  they  get  copies  at  any  time? 

(iii)  If  not,  what  changes  could  be 
made  to  improve  corrective  action? 

(c)  Has  the  NRC's  past  use  of 
sanctions  created  deterrence,  i.e..  does 
the  threat  of  sanctions  contribute  to  the 
desire  to  maintain  compliance? 
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(i]  If  not,  what  changes  cx>uld  be  made 
to  provide  more  deterrence? 

(li)  Commenters  are  requested  to 
address  the  deterrence  value  of  each 
type  of  sanction:  (a)  Notices  of  Violation 
at  Severity  Level  V,  at  Severity  Level  IV 
with  and  without  a  civil  penalty,  at 
Severity  Level  ni  with  and  without  a 
civil  penalty,  at  Severity  Level  II  with 
and  without  a  civil  penalty,  and  at 
Severity  Level  I  with  and  without  a  civil 
penalty,  and  (b)  orders. 

(iii)  To  what  extent  does  the  issuance 
of  press  releases  contribute  to  the 
deterrence? 

(iv)  Should  press  releases  be  issued 
for  Notices  of  Violation,  Confirmatory 
Action  Letters,  Demands  for  Information 
as  well  as  civil  penalties  and  orders?  If 
not,  why  not? 

(d)  Do  NRC  sanctions  against 
particular  licensees  result  in  improving 
the  general  performance  of  the  regulated 
industry  by  encouraging  other  licensees 
to  take  actions  to  prevent  or  identify  and 
correct  similar  violations  at  their 
facilities  after  learning  of  the  violations 
and  sanctions  imposed  on  other 
licensees? 

(i)  Licensee  commenters  should 
address  whether  they  are  normally 
aware  of  enforcement  actions  issued 
against  other  licensees  at  the  level  of  (1) 
non-escalated  Notices  of  Violations.  (2) 
escalated  Notices  of  Violations  without 
civil  penalties,  (3)  civil  penalties,  and 
(4)  oitlers. 

(ii]  If  commenters  are  aware  of 
enforcement  actions  issued  against  other 
licensees,  how  do  they  become  aware  of 
them  [e.g,  NUREG  0940.  "Enforcement 
Actions:  Significant  Actions  Resolved," 
NRC  Information  Notices,  NMSS 
Newsletters,  press  releases,  law  firm 
news  letters,  industry  newsletters  such 
as  Inside  NRC  or  Nucleonics  Weekly, 
NRC  inspectors.  Federal  Register,  or 
other  sources)?  Should  NRC  consider 
better  ways  to  provide  licensees  and 
vendors  with  information  about  NRC 
enforcement  actions  such  as  use  of  an 
electronic  bulletin  board  or  an 
enforcement  newsletter? 
'    (iii)  If  commenters  are  aware  of 
enforcement  actions  issued  against  other 
licensees,  is  the  information  from  those 
actions  used  to  improve  performance? 
How  is  it  used  to  achieve  better 
performance  (e.g.,  discussed  during  staff 
meetings,  incorporated  into  training,  or 
made  the  subject  of  required  reading)? 

4.  Agency-wide  (i.e.,  from  region  to 
region)  consistency  and  predictability  in 
the  nature  and  type  of  sanctions  have 
been  important  considerations  in 
developing  enforcement  sanctions.  As  a 
result,  the  Enforcement  Policy  has 
become  substantially  more  detailed 
since  the  initial  policy  was  published  in 


1980.  While  flexibility  is  provided, 
deviations  from  the  norms  of  the 
Enforcement  Policy  require  approval  or 
consultation  with  senior  NRC  officials, 
and  in  some  cases,  the  Commissioners. 

(a)  If  the  enforcement  program  as 
implemented  does  not  provide  an 
appropriate  degree  of  consistency  and 
predictability,  what  are  the  problem 
areas  and  what  changes  could  be  made 
for  improvement  in  this  area? 

(b)  Should  the  Enforcement  Policy  be 
simplified  and  allow  for  more  staff 
judgement  and  issuance  of  enforcement 
actions  with  less  management  review?  If 
so,  provide  examples  where  changes 
could  be  made.  If  so,  why  and  how? 

5.  When  developing  enforcement 
sanctions,  how  should  the  NRC  attempt 
to  balance  punishment  and  incentives? 
[Note:  this  question  addresses  issuance 
of  sanctions  in  general,  questions  on 
issuance  of  civil  penalties  are  addressed 
in  section  E.  of  this  notice.)  Comments 
are  requested  on  whether  the  remedial 
value  of  enforcement  would  be 
improTed  by: 

(a)  Basing  sanctions  solely  on  the 
occurrence  of  the  violation  and  its 
technical  and  regulatory  significance  to 
maximize  the  incentive  to  discourage 
violations  bom  occurring.  Under  this 
approach,  in  formulating  a  sanction, 
NRC  would  consider  whether  the 
violation  occurred,  but  would  not 
consider  whether  the  licensee  identified 
the  violation  and  corrected  it  and  would 
not  consider  the  licensee's  past 
performance,  i.e.,  some  or  all  sanctions 
would  be  issued  somewhat  like  a  traffic 
ticket.  For  example,  an  overexposiue 
would  have  a  fixed  penalty  for  a  given 
type  of  licensee.  Commenters  who  favor 
this  approach  should  address  the 
question  of  whether  this  approach 
would  tend  to  discourage  licensees  and 
employees  from  identifying  violations 
that  are  not  self  disclosing  and  broadly 
correcting  violations  as  those  actions 
would  not  affect  the  sanction. 

(b)  Basing  sanctions  solely  on  the 
licensee's  response  to  the  violation. 
Under  this  approach,  NRC  would  not 
issue  a  sanction  if  the  licensee  promptly 
identified,  reported  it  if  required,  and 
promptly  and  comprehensively 
corrected  the  violation;  that  is  the  NRC 
would  not  consider  past  performance, 
duration,  multiple  occurrences,  prior 
opportunities  to  identify  and  correct  the 
violation  earlier  if  the  licensee 
identified  and  corrected  the  violation 
prior  to  NRC  identifying  the  violation, 
the  NRC  scheduling  an  aimounced 
inspection  in  the  area  that  encompasses 
the  violation,  or  an  event  that  disclosed 
the  violation.  Commenters  who  favor 
this  approach  should  address  the 
question  of  whether  this  approach 


would  reduce  the  incentives  to  identify 
violations,  including  responding  to 
opportunities  to  identify  potential 
violations,  or  assuring  lasting  corrective 
action  because  the  licensee  may  take  the 
risk  that  NRC  might  not  identify  the 
violation  as  a  result  of  the  limited,  audit 
nature  of  the  NRC  inspection  program. 
How  should  reporting  of  a  violation  be 
considered?  For  example,  should  full 
mitigation  be  allowed  if  a  violation  was 
not  reported? 

(c)  Basing  sanctions  on  a  combination 
of  approaches  (a)  and  (b)  above,  similar 
to  the  current  NRC  approach. 
Commenters  who  favor  this  approach 
should  address  which  factors  should  be 
included  in  establishing  sanctions  and 
the  weight  that  might  be  appropriate  for 
each  factor. 

6.  The  Enforcement  Policy  is  intended 
to  provide  regulatory  messages  to 
improve  performance  such  as 
encouraging  identification  of  \iolations, 
being  responsive  to  information  that 
may  suggest  the  need  to  take  action  to 
determine  the  existence  of  a  violation, 
taking  prompt,  comprehensive  and 
lasting  corrective  action,  and  addressing 
performance  problems. 

(a)  Does  the  enforcement 
correspondence  that  transmits  the 
enforcement  actions  adequately  convey 
the  above  messages? 

(b)  Does  the  enforcement 
correspondence  that  transmits  the 
enforcement  actions  adequately  convey 
the  significance  the  NRC  places  on  the 
violations,  the  areas  where 
improvement  in  performance  are 
needed,  and  the  reasons  for  the 
sanctions? 

(c)  Is  the  enforcement  correspondence 
understandable?  Should  it  be 
simplified?  If  so.  how? 

7.  Should  there  be  different 
enforcement  policies  and  procedures 
(e.g.,  correspondence,  enforcement 
conferences,  inspection  docimientation, 
civil  penalty  assessment  factors)  for 
large  licensees,  such  as  power  reactors 
and  major  fuel  facilities,  and  for  smaller 
licensees?  If  so,  how  should  the  policies 
and  procedures  differ? 

B.  Severify  Levels  of  Violatioiis 

Violations  are  normally  categorized  in 
terms  of  five  levels  of  severity  to  show 
their  relative  importance  within  a 
particular  activity  area  such  as  "reactor 
operations"  or  "health  physics."  The 
level  of  severity  assigned  is  intended  to 
be  based  on  the  violation's  actual  or 
potential  safety  consequence  and 
regulatory  significance  within  the 
selected  activity  area.  Specific  examples 
of  severity  levels  for  particular 
violations  are  given  in  the  Enforcement 
Policy  supplements  to  improve 
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consistency  and  enhance  the  ability  to 
apply  the  policy. 

1.  Should  the  NRC  continue  to  use  the 
existing  severity  levels  to  categorize 
regulatory  and  safety  significance"  of 
violations?  If  not,  why  not  and  how 
should  the  Enforcement  Policy  be 
changed? 

2.  Is  there  a  benefit  to  have  both  a 
Severity  Level  IV  and  V?  Should 
severity  levels  be  used  at  all  if  violations 
are  not  associated  with  a  civil  penalty? 

3.  Recognizing  that  not  all  violations 
are  of  equal  significance,  are  there 
sufficient  examples  to  categorize  the 
range  of  significance  of  violations? 

(a)  Di.  the  existing  examples 
appropriately  reflect  significance?  If  not. 
why  not? 

(b)  If  the  existing  examples  are  not 
sufficient,  what  other  examples  should 
be  included? 

(c)  Should  the  examples  be  revised  to 
be  more  general?  More  specific? 

(d)  Is  sufficient  flexibility  provided  to 
consider  willfulness  and  other 
circumstances?  What  circumstances  not 
now  considered  should  be  considered,  if 
any,  in  establishing  a  severity  level? 

C.  Enforcement  Conferences 

The  Enforcement  Policy  provides  that 
when  the  NRC  learns  of  a  potential 
violation  for  which  escalated 
enforcement  action  may  be  warranted, 
the  NRC  normally  provides  the  licensee 
an  opportunity  for  an  enforcement 
conference  prior  to  taking  enforcement 
action.  A  conference  may  also  be  held 
for  a  Severity  Level  fV  violation  if 
increased  management  attention  is 
warranted.  The  purpose  of  the 
conference  is  to  discuss  the  potential 
violations,  their  significance,  the  reason 
for  their  occurrences  including  the  root 
causes,  and  the  licensee's  corrective 
actions.  It  provides  NRC  management  an 
opportunity  to  emphasize,  directly  with 
senior  licensee  management,  the 
significance  of  the  violations  and  the 
need  for  effective  lasting  corrective 
action.  Also,  the  NRC  uses  the 
conference  to  determine  whether  there 
were  any  aggravating  or  mitigating 
circumstances,  and  to  obtain  any  other 
information,  including  whether  the 
licensee  questions  the  findings  of  the 
inspection,  which  may  assist  in 
determining  the  appropriate 
enforcement  action. 

Enforcement  conferences  are  not 
routinely  open  to  the  public.  (However, 
a  trial  program  to  open  about  25  percent 
of  the  conferences  to  the  public  is 
currently  underway.  See  footnote  2) 

1.  Do  enforcement  conferences  serve 
the  purposes  stated  above?  If  not,  how 
can  they  be  improved? 


2.  What  are  the  benefits  and 
weaknesses  of  conducting  enforcement 
conferences? 

3.  In  deciding  whether  to  hold  a 
conference,  should  the  NRC  consider 
whether  the  licensee  desires  to  attend  a 
conference? 

4.  Is  the  current  criteria  used  to  hold 
a  conference  appropriate?  If  not,  when 
should  conferences  be  held? 

5.  Recognizing  that  apparent 
violations  may  be  reconsidered 
following  an  enforcement  conference, 
should  NRC  continue  the  practice  of 
issuing  inspection  reports  that  address 
the  apparent  violations  prior  tn  an 
enforcement  conference? 

6.  Enforcement  conferei.cs  are 
normally  held  in  regional  offices. 
Should  this  continue,  or  should  they  be 
held  closer  to  the  facility  of  the 
licensee? 

7.  As  to  open  enforcement 
conferences; 

(a)  Have  open  enforcement 
conferences  affected  NRC  performance 
during  the  conference?  If  so.  how? 

(b)  Have  open  enforcement 
conferences  impacted  the  licensees 
participation  in  the  conference?  If  so, 
how? 

(c)  Have  open  conferences  impacted 
the  licensees'  cost  of  participating  at 
conferences?  If  so,  how?  If  more 
preparation  is  required,  how  substantial 
is  that  preparation  and  why  should  the 
presence  of  public  attendance  impact 
the  licensee's  presentation? 

(d)  Has  the  public  benefited  from  the 
ability  to  observe  enforcement 
conferences? 

(e)  Should  all  enforcement 
conferences  be  transcribed  with  the 
transcript  subsequently  made  public? 
For  those  who  oppose  opjen  conferences, 
would  that  be  a  viable  alternative  to 
open  enforcement  conferences? 

(f)  The  NRC  staff  in  Rockville, 
Maryland  frequently  participates  in 
closed  enforcement  conferences  held  in 
the  region  by  telephone. 

(i)  Is  that  appropriate  for  open 
conferences? 

(ii)  Should  the  pubhc  be  allowed  to 
listen  by  telephone  to  open  conferences? 

(g)  Should  open  enforcement 
conferences  be  made  a  permanent  part 
of  the  enforcement  program? 

8.  Are  there  circumstances  where  a 
Demand  for  Information  may  be  an 
appropriate  substitution  for  an 
enforcement  conference?  If  so,  what 
circumstances  should  be  considered? 

D.  Notices  of  Violations 

The  policy  of  the  Commission  has 
been  to  formalize  the  occurrence  of  a 
violation  by  issuance  of  a  Notice  of 
Violation  and  by  requiring  documented 
corrective  action. 


1.  There  are  circumstances  pro\idpd 
in  the  Enforcement  Policy  for  not 
issuing  a  formal  notice  of  violation  to 
provide  incentives  for  identification  and 
corrective  action  for  violations  at 
Severity  Level  IV.  as  well  as  to  sa\  e  both 
NRC  and  licensee  resources  for 
violations  at  Severity  Level  V.  In  geni-rsl 
where  the  licensee  has  identified  a  non- 
recurring violation  at  Severity  Le\  el  I\' 
and  taken  appropriate  correctivi'  action, 
the  inspection  finding  is  documented  in 
the  inspection  report  and  closed  out  as 

a  "non-cited  violation,"  with  no  written 
response  required. 

(a)  Should  the  circumstances  for  use 
of  non-cited  violations  be  changed  to 
cover  more  situations  or  fewer 
(including  difTcrent  severity  levels}'  If 
so,  explain. 

(b)  Does  the  use  of  non-cited 
violations  contribute  to  providing  an 
incentive  for  identifying  and  correcting 
violations  or  does  it  have  the  same 
negative  impact  as  a  cited  violation  m 

a  Notice  of  Violation? 

(c)  Should  non-cited  violations  be 
treated  any  differently  from  a  cited 
violation  when  considering  complianr e 
histor\'  in  the  deliberations  on  the 
appropriate  regulatory  response  to  a 
subsequent  violation?  If  so,  explain. 

(d)  Should  NRC  continue  to  use  non- 
cited  violations? 

(e)  If  non-cited  violations  should  not 
be  used  in  the  future,  how  should  the 
NRC  disposition  findings  in  an 
inspection  report  that  provides 
sufficient  detail  to  demonstrate  that  a 
violation  occurred?  How  should  NRC 
track  these  findings  and  what  should 
they  be  called? 

2.  Is  there  any  purpose  to  issuing 
Notices  of  Violations  at  Severity  Level 
V?  Should  all  such  violations  be  treated 
as  non-cited  violations? 

3.  Should  all  Notices  of  Violations 
require  a  written  response?  If  not,  what 
should  the  documentation  requirements 
be  for  corrective  action?  What  access 
rights  should  be  given  to  the  public  to 
review  the  documentation? 

4.  The  materials  program  utilizes  NRC 
Form  591,  "  Safety  Inspections.  "  which 
an  inspector  may  use  to  document 
certain  violations  and  after  the  licensee 
signs  the  form  stating  that  corrective 
action  will  be  taken  within  30  days, 
serves  as  a  Notice  of  Violation.  Form 
591  is  intended  to  be  issued  by  the 
inspector  directly  to  thfe  licensee 
writhout  further  agency  review  at  the 
conclusion  of  the  inspection. 

(a)  Should  this  process  be  expanded 
to  cover  fuel  cycle  and  reactor 
licensees? 

(b)  Should  this  process  be  expanded 
to  cover  other  enforcement  sanctions? 
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E.  Civil  Penalties 

A  civil  penalty  is  a  monetary  penalty 
that  may  be  imposed  for  certain 
violations.  Civil  penalties  are  intended 
to  emphasize  the  need  for  lasting 
remedial  action,  and  to  deter  future 
violations  both  by  the  licensed  party 
and  by  other  licensees  conducting 
similar  activities. 

The  base  civil  penalty  amounts  have 
not  been  changed  since  the  early  1980's. 
To  maintain  a  constant  dollar  amount 
for  civil  penalties,  adjustment  for 
inflation  would  increase  the  ciurent 
amounts  by  more  than  60  percent.  For 
smaller  licensees,  a  civil  penalty  may  be 
a  deterrent  because  of  the  financial 
impact;  for  power  reactor  licensees,  the 
current  civil  penalty  amounts  are  of 
little  financial  impact,  but  may  have  a 
deterrent  effect  through  the  adverse 
publicity  that  attends  the  issuance  of  a 
civil  penalty. 

1.  Should  civil  penalties  continue  to 
be  part  of  the  NRC  regulatory  process? 
If  not,  why  not?  How  and  when  should 
they  be  used? 

2.  Have  civil  penalties  been  effective 
in  improving  compliance  and  providing 
deterrence?  If  so,  why?  If  not.  why  not? 

3.  The  Review  Team  on  Reassessment 
of  the  NRC's  Program  for  Protecting 
Allegers  Against  Retaliation  concluded 
that  higher  civil  penalties  are 
appropriate  and  recommended  a 
statutory  amount  of  $500,000.  The 
legislative  history  for  section  234  of  the 
Atomic  Energy  Act  does  not  provide  a 
specific  basis  for  the  current  statutory 
amount  of  $100,000.  The 
recommendation  of  that  Review  Team 
was  based  on  the  average  cost  of  a  day 
of  replacement  power  for  a  power 
reactor.  The  recommended  increase  was 
intended  to  provide  a  more  financially 
relevant  penalty  and  provide  for  a 
greater  spread  of  penalty  amounts 
among  the  severity  levels.  (See,  NUREG 
1 499  at  page  II.D-5-6) 

(a)  Given  that  significant  violations 
continue  to  be  identified,  and  that  civil 
penalties  are  intended  to  have  a 
punitive  aspect,  would  higher  civil 
penalties  provide  a  greater  incentive  for 
compliance  for  the  larger  licensees 
regulated  by  the  Commission? 

(b)  Should  the  statutory  amount  of 
civil  penalties  be  increased?  If  so,  to 
what  extent?  If  not,  why  not? 

(c)  Since  the  civil  penalty  amount  in 
Section  234  of  the  Atomic  Energy  Act 
was  last  amended  in  1980.  there  has 
been  considerable  inflation.  Should  the 
base  civil  penalties  be  indexed  for 
inflation? 

(d)  Should  the  civil  penalty  amount 
take  into  consideration  the  costs 
associated  with  an  enforcen)enl  action 


including  the  cost  of  the  investigation 
and  processing  the  action? 

4.  Should  the  amount  of  the  penalty 
be  normally  based  solely  on  the 
existence  of  the  violation  similar  to  a 
traffic  ticket?  If  so,  why?  If  not,  why 
not? 

(a)  If  not,  are  there  some  violations 
such  as  overexposures  to  workers, 
releases  of  radioactive  material, 
exposures  to  members  of  the  public, 
failure  to  use  survey  instruments  by 
radiographers,  etc.  where  civil  penalties 
should  be  assessed  without  regard  to 
adjustment  factors?  If  not.  why  not? 

(b)  Does  it  matter  whether  a  penalty 
is  increased  or  decreased  from  the  base 
amount,  or  is  the  existence  of  a  penalty 
the  controlling  factor? 

5.  Should  the  penalty  consider 
contributing  factors,  such  as  the  root 
cause  of  or  the  licensee's  response  to  the 
violation?  If  so,  why?  If  not,  why  not? 

6.  The  current  adjustment  factors  are 
designed  to  encourage  good 
performance  (e.g.,  prompt  Identification, 
prompt  and  comprehensive  corrective 
action,  and  evidence  of  past  lasting 
corrective  action)  and  deter  poor 
performance  (e.g.,  lack  of  identification 
and  prompt  or  comprehensive 
corrective  action,  not  being  responsive 
to  opportunities  to  identify  violations, 
and  not  taking  lasting  corrective  action). 
The  NRC  expends  considerable  effort  to 
adjust  civil  penalties  to  provide  an 
appropriate  regulatory  message. 

(a)  Should  the  current  civil  penalty 
adjustment  factors  continue  to  be  used? 
If  not  why  not  and  which  factors 
should  be  deleted  or  what  factors 
should  be  added? 

(b)  Do  the  current  adjustment  factors 
provide  the  intended  incentives  or 
deterrence?  If  not,  please  explain. 

7.  Comments  are  requested  on  the  use 
of  the  specific  factors. 

(a)  Should  there  be  any  mitigation  for 
self-disclosing  events  where  the 
violation  is  relatively  obvious,  i.e.,  given 
the  event,  the  Ucensee  really  has  no 
choioe  but  to  pursue  it  to  determine  the 
cause?  If  not,  why  not?  If  so,  why? 

(b)  Should  mitigation  be  allowed  for 
corrective  action,  if  the  individuals 
responsible  for  the  violations,  assuming 
adequate  resources,  training, 
procedures,  and  supervision,  have  not 
been  appropriately  disciplined?  How 
extensive  should  corrective  action  be  to 
permit  mitigation? 

(c)  Since  enforcement  should  be 
designed  to  influence  performance, 
should  past  poor  performance  be  " 
considered  and  cause  penalties  to  be 
incrensed  if  current  performance  is 
good.  I.e.,  the  licensee  identifies  and 
corrects  the  particular  violation 
assuming  ret;ent  performance  (e.g..  six 
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months)  has  been  good  and  there  has 
not  been  a  failure  to  be  responsive  to 
opportunities  of  prior  notice?  Similarly, 
should  past  good  performance  be 
considered  and  cause  penalties  to  be 
lowered  where  current  performance  is 
not  good,  i.e.  the  licensee  does  not 
identify  and  corrects  the  violations? 

(d)  Tne  Atomic  Energy  Act  provides 
that  each  day  a  violation  continues  shall 
be  considered  a  separate  violation  for 
assessing  a  civil  penalty.  The  longer  a 
violation  exists  the  likelihood  of  a 
consequence  increases.  Should  duration 
be  routinely  considered  if  a  civil  penalty 
would  otherwise  be  assessed?  If  not, 
why  not  and  how  should  duration  be 
factored  into  the  amoimt  of  the  penalty? 

(el  Should  prompt,  comprehensive 
corrective  action  by  the  licensee  be 
sufficient  to  warrant  full  mitigation  of 
the  civil  penalty,  regardless  of  the  other 
factors  such  as  prior  performance, 
duration,  prior  opportunities,  and  lack 
of  identification  or  reporting? 

(f)  Should  there  be  civil  penalties  if 
the  licensee  identifies  and  promptly  and 
comprehensively  corrects  a  violation?  If 
so,  how  should  factors  such  as  repetitive 
violations,  past  poor  performance,  prior 
opportimities  to  have  identified  the 
violation  earlier,  multiple  examples  and 
duration  be  considered? 

(g)  Reporting  is  not  ciurently 
considered  as  an  assessment  factor  and 
reporting  failures  are  considered  for 
enforcement  separate  and  apart  from  the 
matter  not  reported.  How  should 
reporting  issues  be  considered? 

(i)  Should  there  be  full  mitigation  if 
a  licensee  identifies  a  violation 
associated  with  a  reportable  matter, 
when  the  report  is  not  properly  made? 

(ii)  Should  reporting  a  violation  be 
considered  a  separate  mitigating  factor? 
If  so,  should  mitigation  be  allowed 
where  the  matter  reported  was  required 
to  be  reported  since  not  to  do  so  would 
be  a  separate  violation  subject  to  a 
separate  sanction? 

(iii)  Should  there  be  a  separate 
sanction  for  reporting  failures  apart 
from  the  violation  not  reported? 

(h)  In  applying  the  factors  of  past 
performance  and  prior  opportunities  to 
identify  violations,  over  what  time 
period  should  these  factors  be 
considered  (e.g.,  events  that  occurred 
two  years  prior  to  the  violation  for 
which  the  current  sanction  is  being 
considered)? 

(i)  Is  it  appropriate  to  consider  the 
same  facts  in  determining  the  existence 
of  a  violation,  its  severity  level,  and  in 
the  application  of  the  assessment  factors 
(e.g.,  in  a  corrective  action  violation 
escalating  a  penalty  for  opportunities  to 
correct  a  matter  earlier  and  considering 
the  delay  as  added  significance  in 
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establishing  the  severity  level)?  If  not. 
why  not? 

8.  The  Enforcement  Policy  provides 
some  flexibility  in  applying  the 
adjustment  factors  but  it  does  provide 
specified  percentages  to  limit  the 
application  of  the  factors. 

fa)  Should  the  Enforcement  Policy  be 
changed  to  permit  consideration  of 
factors  without  providing  specified 
percentages  that  should  be  used  for  the 
assessment?  If  not,  why  not? 

(b)  If  so,  should  there  be  any  outer 
limit  other  than  the  statutory  maximum 
per  violation? 

(c)  The  deletion  of  percentages  will 
permit  greater  judgement  and  flexibility 
to  arrive  at  an  appropriate  penalty.  Will 
this  create  a  concern  for  consistency  and 
predictability? 

9.  Regional  Administrators  have  been 
delegated  the  authority  to  issue  civil 
penalties  for  certain  materials  cases 
without  review  by  the  Office  of  Nuclear 
Materials,  Safety  and  Safeguards,  Office 
of  Enforcement,  or  the  Office  of  General 
Counsel. 

(a)  Should  delegation  be  similarly 
considered  for  certain  reactor  cases?  If 
so,  what  cases  warrant  such  delegation 
and  why?  If  delegation  is  not 
appropriate,  why  not? 

(b)  Are  there  some  violations  for 
which  the  inspector  or  section  chief 
should  be  allowed  to  issue  proposed 
civil  penalties  without  further  agency 
review?  (  See  question  D.4) 

10.  The  Enforcement  Policy  in  Table 
I.A  establishes  base  civil  penalties  for 
different  types  of  Ucensees.  In 
developing  the  table  it  was  intended 
that  generally,  operations  involving 
greater  nuclear  inventories  and  greater 
potential  consequences  to  the  public 
and  Ucensee  employees  would  receive 
higher  civil  penalties  and  that  the 
amounts,  as  a  secondary  factor,  would 
reflect  an  ability  to  pay  the  penalty. 
Table  I.A  does  not  reflect  that  for  a 
given  type  of  Ucensee  there  can  be  a 
wide  range  in  sizes,  abilities  to  pay.  and 
potential  hazards  (e.g..  large  broad  base 
hospitals  in  comparison  to  small  rural 
community  hospitals,  large  research 
reactors  in  comparison  to  very  small 
reactors,  or  nation  wide  radiographer 
firms  in  comparison  to  one  person 
radiographer  firms). 

(a)  Should  Table  I.A  reflect  different 
sizes  of  licensees  and  diffierent  hazards 
for  a  given  type  of  licensee?  If  so,  how 
should  this  be  considered  and  reflected 
in  the  Enforcement  Policy? 

(b)  Are  the  categories  of  licensees 
listed  in  Table  I.A  appropriate?  If  not. 
what  changes  should  be  made  and  why? 

(c)  Are  the  base  civil  penalties 
amounts  in  Table  LA  of  the  Enforcement 
Policy  appropriate  for  the  different 


types  of  licensees?  If  not.  what  changes 
should  be  made  and  why? 

(d)  Are  the  percentages  listed  in  Table 
l.B  appropriate  for  the  different  severity 
levels  (e.g..  80  percent  of  the  base  civil 
penalty  for  a  Severity  Level  II 
violation)?  If  not,  what  changes  should 
be  made  and  why? 

F.  Orders  and  Confirmatory  Action 
Letters 

An  order  is  a  written  NRC  directive  to 
modify,  suspend,  or  revoke  a  license,  or 
cease  and  desist  from  a  practice  or 
activity.  A  Confirmatory  Action  Letter  is 
a  document  that  reflects  commitments 
made  by  a  licensee  which  may  in  some 
cases  reflect  significant  obligations. 
Unhke  an  order,  it  does  not  create  legal 
obligations  other  than  a  reporting 
requirement  if  an  obligation  is  not  met. 

1 .  Should  orders  be  used  to  a  greater 
or  lesser  extent  than  at  present? 

2.  Should  Confirmatory  Action  Letters 
be  used  to  a  greater  or  lesser  extent  than 
at  present? 

3.  Under  what  circumstances  should 
a  Confirmatory  Action  Letter  be  used  as 
a  substitute  for  an  order? 

4.  Are  licensees  actions  in  response  to 
Confirmatory  Action  Letters  different 
fi-om  orders?  Do  licensees  treat  them 
differently? 

G.  Exercise  of  Discretion 

The  Enforcement  Policy  in  Section 
VII.  A  and  B  provides  guidance  on  when 
to  exercise  discretion,  and  either 
escalate  or  mitigate  enforcement 
sanctions,  to  ensure  that  the  resulting 
enforcement  action  appropriately 
reflects  the  level  of  NRC  concern,  and 
conveys  the  appropriate  regulatory 
message  to  the  licensee.  (Note,  the 
enforcement  review  is  not  addressing 
section  VII.C.  of  the  Enforcement  Policy 
entitled,  "Exercise  of  Discretion  for  an 
Operating  Reactor"  that  addresses 
"Notices  of  Enforcement  Discretion.") 

1.  Is  the  guidance  provided  for 
exercise  of  discretion  adequate? 

2.  Should  there  be  additional 
examples  where  discretion  should  be 
exercised?  For  example,  should 
facilities  that  are  recognized  by  the  NRC 
to  be  poor  performers  (sometimes 
referred  to  as  plants  on  the  "watch  list" 
or  "problem  plant  list")  continue  to  be 
subject  to  dvil  penalties  during  the 
period  of  time  it  takes  to  improve  their 
performance  which  normally  takes  some 
time  to  achieve?  Should  such  discretion 
be  exercised  even  if  an  average 
performer  with  the  same  violations 
would  receive  a  dvil  penalty?  Should 
the  response  be  dependent  on  whether 
the  plant  is  shut  down  or  operating? 
Should  the  response  be  dependent  on 


whether  the  licensee  or  the  NRC 
identifies  the  violation? 

H.  Timeliness  of  Enforcement  Actions    • 

The  NRC  attempts  to  issue  routine 
escalated  enforcement  actions  within 
eight  weeks  of  identification  of  the 
potential  enforcement  issue.  An 
enforcement  conference  is  typically 
held  within  four  weeks  of  completion  of 
an  inspection. 

1.  Are  these  timeliness  guidelines  for 
issuance  of  escalated  enforcement 
actions  appropriate? 

2.  Enforcement  conferences  are 
usually  scheduled  at  the  convenience  of 
the  NRC  in  the  interest  of  timely 
enforcement  actions.  In  scheduling 
enforcement  conferences,  should  NRC 
schedule  them  at  the  mutual 
convenience  of  both  the  NRC  and 
licensee  even  if  it  delays  the 
enforcement  action,  assuming  that  the 
delays  are  not  unreasonable? 

3.  Some  enforcement  cases  take 
considerably  longer  than  the  eight  week 
goal  noted  above.  Has  such  delay 
substantially  impacted  licensees?  Is 
such  delay  a  significant  concern? 
Explain. 

4.  If  the  time  to  process  an  escalated 
enforcement  action  should  be  reduced, 
should  it  be  done  at  the  expense  of 
omitting  review  by  the  Office  of  General 
Cotmsel,  Office  of  Enforcement,  or  the 
appropriate  program  office? 

I.  Violations  Involving  Willfulness  and 
Actions  Against  Persons  for 
Wrongdoing 

The  NRC's  Enforcement  Policy 
identifies  willful  violations  to  be  of 
particular  concern,  and  provides  for 
escalation  of  the  severity  level  of  a 
violation  based  on  willfiilness. 

1.  Does  the  Enforcement  Policy 
appropriately  reflect  the  significance  )f 
willful  violations?  If  not,  how  should 
the  Policy  be  changed  to  better  reflect 
the  significance  of  willful  violations? 

2.  Is  sufficient  guidance  provided  for 
developing  sanctions  against  licensees 
for  willful  violations?  If  not  what 
additional  guidance  or  criteria  would  be 
appropriate? 

3.  Is  suffident  guidance  provided  for 
developing  consistent  sanctions  against 
individuals  for  wrongdoing?  If  not,  what 
additional  guidance  or  criteria  would  be 
appropriate? 

4.  NRC  focuses  its  enforcement 
actions  on  licensees.  Normally  the  NRC 
when  it  issues  sanctions  to  licensees' 
employees,  contractors  or  other  agents, 
also  issues  sanctions  to  licensees. 
Should  the  NRC  issue  enforcement 
actions  to  licensees  when  sanctions  are 
also  issued  to  their  employees, 
contractors  or  other  agents?  If  not.  why 
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not,  and  under  what  circumstances 
should  action  not  be  taken  against 
licensees  for  the  actions  of  others? 

5.  Should  orders  be  used  more 
frequently  against  individuals  who 
violate  the  rule  on  deliberate 
misconduct  (e.g.,  10  CFR  30.10,  40.10. 
and  50.5>?  Does  the  potential  for  the  u.se 
of  such  orders  increase  accountability 
by  employees  and  contractors?  Do 
employees  and  contractors  appreciate 
that  they  may  be  subject  to  direct  action 
bytheNRC? 

6.  Should  the  NRC  use  civil  penalties 
against  individual  wrongdoers  who 
violate  regulations  such  as  10  CFR  30.10 
and  10  CFR  50.5  in  lieu  of  orders  which 
impact  the  employees'  livelihood? 

7.  A  Letter  of  Reprimand  is  used  to 
notify  an  individual  of  a  violation  when 
a  formal  sanction  is  not  warranted. 
Should  a  Letter  of  Reprimand  be  used 
rather  than  a  more  formal  action  such  as 
a  Notice  of  Violation  or  an  order  where 
the  individual  has  willfully  violated  a 
requirement?  If  so.  under  what 
circumstances?  For  example,  should  it 
be  used  in  cases  where  a  relatively  low 
level  employee  has  been  fired  as  a  result 
of  the  violation  and  the  employee 
appears  to  be  candid  and  remorseful 

8.  If  a  criminal  sanction  is  issued 
against  an  employee  or  agent  of  a 
licensee  who  caused  the  violation, 
should  civil  sanctions  be  issued  against 
the  licensee  who  is  licensed  by  the  NRC 
for  the  activity? 

9.  The  Enforcement  Policy  also  states 
that  civil  penalties  are  considered  for  all 
willful  violations.  However,  to 
encourage  licensees  to  identify  willful 
violations  and  to  take  strong  remedial 
actions  to  demonstrate  the  seriousness 
of  such  violations  to  other  employees 
and  contractors  thereby  creating  a 
deterrent  effect,  discretion  may  be 
exercised  for  certain  willful  violations  at 
Severity  Level  fV  or  V.  Is  this  consistent 
with  the  seriousness  of  willful 
violations  and  should  this  policy  be 
continued?  Should  it  be  expanded  to 
other  severity  levels? 

f.  Additional  Comments 

In  addition  to  the  above  specific 
issues,  commenters  are  invited  to 
provide  any  other  views  on  the  NRC 
enforcement  program  which  may  assist 
the  NRC  in  improving  the  effectiveness 
of  NRC  enforcement  efforts. 

Oated  at  Rockville.  Mar>land.  this  16th  day 
of  August  1994. 

For  the  Nuclear  Regulator)'  Commission. 
lames  Lieberman. 
Director.  Office  of  Enforcement. 
(PR  t)oc.  94-20618  Filed  ft-22-94:  8  45  ami 
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SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AO),  applicable  to  certain 
Boeing  Model  747-100  series  airplanes, 
that  currently  requires  repetitive 
inspections  to  detect  cracking  of  the 
wing  front  spar  web  above  engine 
numbers  2  and  3.  and  repair,  if 
necessary.  This  action  would  require 
repetitive  inspections  to  detect  cracks  in 
the  web  and  cracked  or  broken  fasteners 
in  an  area  beyond  that  specified  in  the 
existing  AD.  This  action  also  would 
provide  an  optional  terminating  action 
for  the  repetitive  inspections.  This 
proposal  is  prompted  by  reports  of 
broken  fasteners  and  cracking  of  the 
web  common  to  the  upper  and  lower 
chords  in  an  area  outside  the  inspection 
zone  specified  in  the  existing  AD.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fuel  leakage 
onto  an  engine  and  a  resultant  fire  due 
to  cracking  or  broken  fasteners  in  the 
wing  front  spar. 

DATES:  Comments  must  be  received  by 
October  17.  1994. 
ADDRESSES:  Submit  Comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
27-AD,  1601  Lind  Avenue,  S\V.. 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mforraation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Bo(x  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FUmHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S,  FAA.  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1 IBl. 


SUPPLEMENTARY  INFOraMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vkTitten  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-27-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate.- 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-27-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  March  10,  1992.  the  FAA  issued 
AD  92-07-11,  amendment  39-8207  (57 
FR  10415.  March  26, 1992).  applicable 
to  certain  Boeing  Model  747-100  series 
airplanes,  to  require  inspections  to 
detect  cracking  of  the  wing  front  spar 
web  above  engine  numbers  2  and  3.  and 
repair,  if  necessary.  That  action  was 
prompted  by  a  report  of  an  18-inch 
crack  in  the  front  spar  web  at  the  attach 
fitting  of  the  number  3  engine.  The 
requirements  of  that  AD  are  intended  to 
prevent  fuel  leakage  onto  an  engine  and 
a  resultant  fire. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  broken 
fasteners  and  cracking  in  the  fastener 
holes  of  the  web  common  to  the  upper 
and  lower  chords  in  areas  outside  the 
inspection  zone  specified  in  AD  92^7- 
11.  The  airplanes  on  which  these  cracks 
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and  broken  Casteners  were  found  had 
accumulated  between  13.700  and  22,000 
flight  cycles.  Based  on  these  findings, 
the  FAA  has  detemiined  that 
inspections  to  detect  cracks  and  broken 
{aeteners  in  an  area  beyond  that 
specified  in  AD  92-07-11  are  necessary. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
57A2266,  Revision  3.  dated  March  31, 
1994.  which  describes  procedures  for 
repetitive  detailed  visual  inspections  of 
the  chords,  stiffeners,  and  rib  posts 
between  the  festener  heads  and 
ultrasonic  inspections  to  detect  cracks 
of  the  wing  fi-ont  spar  web  between  front 
spar  stations  (FSS)  570  and  684.  The 
alert  service  bulletin  also  describes 
procedures  for  repetitive  ultrasonic 
inspections  of  the  fasteners  in  the  web- 
to-chords.  web-to-stiffeners,  and  web-to- 
rib  posts  to  detect  cracked  or  broken 
fasteners  between  FSS  570  and  684.  For 
those  airplanes  on  which  cracks  or 
broken  fasteners  are  found,  the  alert 
service  bulletin  also  describes 
procedures  for  oversizing  fastener  holes, 
performing  an  eddy  current  inspection 
to  detect  cracking  of  the  fastener  holes, 
and  replacing  cracked  fasteners  with 
oversized  fasteners.  The  alert  service 
bulletin  also  describes  procedures  for 
replacement  of  certain  fasteners  with 
oversized  fasteners,  which,  if 
accomplished,  would  eliminate  the 
need  for  the  repetitive  inspections. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-07-11  to  require 
repetitive  detailed  visual  and  ultrasonic 
inspections  to  detect  cracks  in  an  area 
beyond  that  specified  in  the  existing 
AD;  and  repetitive  ultrasc^c 
inspections  of  the  fasteners  in  the  web- 
to-chords,  web-to-stiffeners,  and  web-to- 
rib  posts  to  detect  cracked  or  broken 
fasteners  between  FSS  570  and  684.  If 
any  cracked  or  broken  fastener  is  found, 
this  proposed  AD  would  require 
oversizing  the  fastener  holes, 
performing  an  eddy  ciurent  inspection 
to  detect  cracking  of  the  fastener  holes, 
and  replacing  cracked  fasteners  with 
oversized  fasteners.  This  proposed  AD 
also  would  provide  an  optional 
terminating  action  for  the  repetitive 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

There  are  approximately  190  Model 
747-100  series  airplanes  of  the  affected 
design  in  the  worldwride  fleet.  The  FAA 
estimates  that  95  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 
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The  inspections  that  were  required 
previously  by  AD  92-07-11.  and 
retained  in  this  AD.  take  approximately 
16  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$55  per  work  hour.  Bas^  on  these 
figures,  the  total  cost  impact  of  that 
inspection  requirement  on  U.S. 
operators  is  estimated  to  be  $83,600,  or 
$880  per  airplane,  per  inspection  cycle. 

The  FAA  estimates  that  it  would'take 
approximately  54  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections  of  the  expanded  area 
specified  in  this  AD,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  future  total 
cost  impact  of  the  inspection 
requirement  of  the  expanded  zone  on 
U.S.  operators  is  estimated  to  be 
$282,150,  or  $2,970  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $365,750,  or 
$3,850  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assxunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu^  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  (fastener  replacement  between 
FSS  570  and  FSS  684)  that  would  be 
provided  by  this  AD  action,  it  would 
take  approximately  306  work  hours  to 
accomplish  it.  at  an  average  labor  rate  of 
$55  per  work  hour.  The  cost  of  required 
parts  would  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  optional  terminating 
action  would  be  $16,830  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Auation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
1189. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8207  (57  FR 
10415,  March  26, 1992),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  94-NM-27-AD.  Supersedes 
AD  92-07-11,  Amendment  3»-«207. 

Applicability  Model  747-100  series 
airplanes;  as  listed  in  Boeing  Alert  Service 
Bulletin  747-57A2266.  Revision  3,  dated 
March  31, 1994:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  onto  an  engine  and 
a  resultant  fire,  accomplish  the  following: 

Restatement  of  Actions  Required  by  AD 
92-07-11,  Amendment  39-8207; 

(a)  For  airplanes  listed  in  Boeing  Alert 
Service  Bulletin  747-57A2266,  dated  Jtme  6. 
1991,  on  which  the  optional  terminating 
action  (fastener  replacement)  specified  in  the 
original  issue,  dated  )une  6, 1991;  Revision 
1,  dated  May  21, 1992;  or  Revision  2,  dated 
June  10, 1993;  of  the  alert  service  bulletin  has 
not  been  accomplished:  Perform  a  visual 
inspection  and  an  ultrasonic  inspection  to 
detect  craclcs  of  the  wing  front  spar  web 
between  front  spar  station  (FSS)  636  and  FSS 
675  In  accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2266,  dated  June  6,  1991; 
Revision  1.  dated  May  21,  1992;  Revision  2, 
dated  June  10. 1993;  or  Revision  3,  dated 
March  31, 1994;  at  the  time  specified  in 
paragraph  (a)(1).  (a)(2).  or  (a)(3)  of  this  AD. 
as  applicable.  Repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  2.000 
flight  cycles  until  the'  inspections  required  bv 
paragraph  (b)  of  this  AD  are  accomplished. 

(1)  For  airplanes  that  have  accumulated 
more  than  20.0DO  total  flight  cycles  as  of  May 
4, 1992  (the  effective  date  of  AD  92-07-11.  ' 
amendment  39-«207):  Insj)«  t  within  6 
months  after  Mav  4.  1992. 
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(2)  For  airplanes  that  have  accumulated 
between  15.000  and  20,000  total  flight  cycles 
as  of  May  4, 1992:  Inspect  within  15  months 
after  May  4. 1992. 

(3)  For  airplanes  that  have  accumulated 
less  than  15,000  total  flight  cycles  as  of  May 
4, 1992:  Inspect  within  15  months  after 
accumulating  15,000  total  flight  cycles. 

Now  Actions  Required  by  This  AD: 

(b)  For  airplanes  on  which  the  terminating 
action  (fastener  replacement)  specified  in 
Boeing  Alert  Service  Bulletin  747-57A2266, 
dated  June  6, 1991;  Revision  1,  dated  May  21, 
1992;  or  Revision  2,  dated  lune  10, 1993;  has 
not  been  accomplished:  Prior  to  the 
accumulation  of  13,000  total  flight  cycles,  or 
within  6  months  after  the  efCsctivB  date  of 
this  AO,  or  within  1,000  flight  cycles  after  the 
immediately  preceding  inspection 
accomplished  in  accordance  with  paragraph 
(a)  of  this  AO,  whichever  occurs  later, 
accomplish  the  inspections  specified  in 
paragraphs  (bMD,  (b)(2),  and  (b)(3)  of  this  AD 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2266.  Revision  3.  dated 
March  31, 1994.  Repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  2,000 
flight  cycles.  Accomplishment  of  these 
inspections  terminates  the  inspections 
required  by  paragraph  (a)  of  this  AD.  After 
the  effective  date  of  this  AD,  the  inspections 
required  by  this  paragraph  shall  be 
accomplished  only  in  accordance  with 
Revision  3  of  the  alert  service  bulletin. 

(1)  Perform  a  detailed  visual  Inspection  of 
the  chords,  stiffenera,  and  rib  posts  between 
the  baHanar  heads;  and 

(2)  Perform  an  ultrasonic  inspection  of  the 
web  under  the  upper  and  lower  chord 
footprints  to  detect  cracking  of  the  wing  front 
spar  web  between  FSS  570  and  FSS  684:  and 

(3)  Peifoiui  an  ultrasonic  inspection  of  the 
fosteners  in  the  %veb-toK:hords,  web-to- 
stiffeners,  and  web-to-rib  poets  to  detect 
cracked  or  broken  fasteners  between  FSS  570 
and  FSS  684. 

(c)  For  airplanes  on  which  the  terminating 
action  (fastener  replacement)  specified  in  . 
Boeing  Alert  Service  Bulletin  747-57A2266. 
dated  June  6, 1991;  Revision  1,  dated  May  21, 
1992;  or  Revision  2,  dated  June  10, 1993;  has 
been  accomplished:  Within  18  months  after 
accomplishing  the  terminating  action 
specified  in  the  original  issue.  Revision  1,  or 
Revision  2  of  the  alert  service  bulletin,  or 
within  9  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  accomplish 
the  inspections  specified  in  paragraphs  (c)(1), 
(c)(2),  and  (c)(3)  of  this  AD  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
57A226e,  Revision  3,  dated  March  31. 1994. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  2.000  flight  cycles. 
After  the  effiective  date  of  this  AD,  the 
inspections  required  by  this  paragraph  shall 
be  accomplished  only  in  accordance  with 
Revision  3  of  the  alert  service  bulletin. 

(1)  Perform  a  detailed  visual  inspection  of 
the  chords,  stiffeners,  and  rib  posts  between 
the  bstener  heads;  and 

(2)  Perform  an  ultrasonic  iiispection  of  the 
web  under  the  upper  and  lower  chord 
footfwints  to  detect  cracking  of  the  wing  front 
spar  web  Iwtween  FSS  570  and  FSS  636  and 
between  FSS  675  and  FSS  684:  and 

(3)  Perform  an  ultrasonic  inspection  of  the 
fasteners  in  the  web-to-cfaords,  web-to- 


stiffenert,  and  web-to-rib  posts  to  delect 
cracked  or  broken  fasteners  between  FSS  570 
and  FSS  636  and  between  FSS  675  and  684. 

(d)  If  any  crack  in  the  web  or  any  cracked 
or  broken  fastener  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  oversize  the  fastener  hole, 
perform  an  eddy  current  inspection  to  detect 
cracks  in  the  fastener  hole,  and  replace  the 
fastener  Kith  an  oversized  fastener,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2266,  Revision  3.  dated 
March  31, 1994.  Thereafter,  continue  to 
inspect  the  remaining  fasteners  in  accordance 
with  paragraph  (b)  or  (c)  of  this  AD,  as 
applicable,  until  the  terminating  action 
specified  in  paragraph  (e)  of  this  AD  is 
accomplished.  If  any  crack  is  found  that 
cannot  be  removed  by  oversizing  the  fastener 
hole,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  Transport  Airplane  Directorate. 

(e)  Replacement  of  the  fasteners  in  the 
web-to-chords  and  of  the  fasteners  in  the 
web-to-stiffeners  and  web-to-rib  jjosts,  as 
specified  in  Boeing  Alert  Service  Bulletin 
747-57A2266.  Revision  3,  dated  March  31. 
1994.  with  oversized  fasteners  on  each  wing 
spar  in  accordance  with  the  alert  service 
bulletin  constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(b)  and  (c)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACX3.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note:  kformation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
17, 1994. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-20593  Filed  8-22-94:  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-67] 

Proposed  Modification  of  Ciass  D  and 
Revocation  of  Class  E  Airspace:  Altus, 
OK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  D  airspace  at  Alttis,  OK 


to  delete  the  4-mile  circle  that 
surroimds  Altus  Mimidpal  Airport. 
This  notice  also  proposes  to  revoke  the 
Class  E  extension  to  the  Altus,  OK  Class 
D  airspace  extending  upward  from  the 
surface  within  2  miles  each  side  of  the 
360°  bearing  from  the  Altus  Mimidpal 
Airport  and  extending  from  the  4-mile 
radius  of  Altus  Munidpal  Airport  to  6.5 
miles  north  of  the  airport.  These 
portions  of  the  Class  D  and  Class  E 
airspace  are  no  longer  required  for 
instrument  flight  rule  (IFR)  operations  at 
Altus  Air  Force  Base  (AFB),  OK.  The 
intended  effect  of  this  proposal  is  to 
remove  that  portion  of  Class  D  airspace 
outside  the  5-miIe  circle  surroimdiiig 
Altus  AFB  that  encompasses  Altus 
Mimicipal  Airport  and  to  revoke  the 
Class  E  extension  to  the  Altus,  OK  Class 
D  airspace. 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region.  Docket  No. 
93-ASW-57,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  offidal  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  BoiUevard,  Room  663,  Fort 
Worth,  TX.  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hoius  at  the  System 
Management  Branch,  Air  Trafiic 
Division,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTI«R  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  817- 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
dedsions  on  the  proposal  Comments 
are  spedfically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  eneri^-related 
aspects  of  the  proposal 
Communications  should  identify  the 
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airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  under  the 
caption  ADDRESSES.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
self-addressed,  stamped,  postcard 
containing  the  following  statement: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-57."  The  postcard  will  be  date 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  -r  dv  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  office  of  the 
Assistant  Chief  Counsel,  at  2601 
Meacham  Boulevard.  Forth  Worth.  TX, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Forth  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  maihng  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11 -2 A  that 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  D  airspace  at  Altus,  OK 
and  to  revoke  the  Class  E  extension  to 
the  Altus,  OK  Class  D  airspace.  This 
modification  is  being  proposed  due  to 
requests  by  aircraft  operators  of  Altus 
Municipal  Airport  and  Altus  AFB.  The 
FAA  has  reviewed  these  requests  and 
have  determined  that  control  of  portions 
of  the  Class  D  and  the  Class  E  extension 
is  no  longer  needed.  The  intended  effect 
of  this  proposal  is  to  modify  the  Class 
D  airspace  to  maintain  IRF  operations 
and  two-way  radio  communications  for 
Altus  AFB  but  remove  that  portion  of 
the  current  Class  D  airspace  and  the 
Class  E  extension  to  the  Class  D  airspace 
that  is  no  longer  required. 

The  coordinates  tor  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  and 
Class  E  Airspace  designated  as  an 


extension  to  a  Class  D  surface  area  are 
puhlished  in  Paragraph  6004  of  FAA 
Order  7400,9A  dated  June  17,  1993.  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore— (1) 
is  not  a  "significant  regulatorv  action" 
under  Executive  Order  128b8:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  Februarj'  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a). 
1510:  E.O  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993  is 
amended  as  follows: 

Paragraph  5000    General 


ASW  OK  D  Altus,  OK.  [Revised] 

Altus  AFB.  OK. 

(lat.  34°39-50"  N.,  long.  99''16'26"  VV.) 

Altus  AFB  ILS  Localizer 

(lat.  34»38'31  "  N..  long.  99''16'24"  W.) 
That  airspace  extending  upward  from  the 

surface  to  and  including  3,900  feet  MSL 

within  a  5-mile  radius  of  Altus  AFB  and 


within  2  miles  each  side  of  the  Altus  AFB 
ILS  Localizer  south  course  extending  from 
the  5-mile  radius  to  6.6  miles  south  o{  Aitus 
AFB  and  within  2  miles  each  side  of  the 
Alius  AFB  ILS  Localizer  north  course 
extending  from  the  5  0-mile  radius  to  7.6 
miles  north  of  .M:us  AFB. 


Paragraph  6004  Cla^i  E  airt,poce  areas 
designatt-d  ns  an  fxtem-ion  to  a  Class  D 
surface  area 


ASW  OK  E4  Altus.  OK.  IRemove] 

•         •         •         *         » 

Issued  in  Fort  Worth.  TX  on  July  20. 1994 

Helen  Fabian  Parke. 

Manafipr.  Air  Traffic  Dr.isinn.  Southwest 
Region. 

IFR  Doc.  94-20669  Fi'ed  8-22-f(4.  8.45  Eml 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-03] 

Proposed  Revision  of  Class  E  Airspace 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACDON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  at  Oaidale. 
Louisiana.  Restricted  Area  R-3806,  has 
been  relocated.  The  Class  E  Airspace  is 
being  revised  to  reflect  the  relocation  of 
that  Restricted  Area.  R-3806.  The 
intended  effect  of  this  proposal  is  to 
revise  the  Class  E  airspace  to  provide 
adequate  controlled  airspace  extending 
upward  from  700  feet  above  ground 
level  for  aircraft  executing  the 
Nondirectional  Radio  Beacon  (NDB) 
standard  instrument  approach 
procedure  (SIAP)  at  Allen  Parish 
Airport,  Oakdale,  Louisiana. 
DATES:  Comments  must  be  recei\ed  on 
or  before  October  4,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
94-ASW-03,  Department  of   - 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division.  Southwest 
Region,  Federal  Aviation 
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Administration.  2601  Meacham 
Boulevard.  Fort  Worth,  TX. 

FOR  FUmNER  INFORMATION  CONTACT: 
Gregory  L.  Juro,  System  Management 
Branch.  Department  of  Transportation. 
Federal  Aviation  Administration.  Forth 
Worth,  TX  76193-0530;  telephone:  (817) 
624-5591. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  "Addresses." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  follovdng 
statement:  "Comments  to  Airspace 
Docket  No.  94-ASW-03."  The  postcard 
vtnM  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Boulevard,  Fort  Worth,  TX,  both  before 
and  after  the  closing  date  for  comments. 
A  report  suimmarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
■  the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisor)-  Circular 
No.  11-2 A  that  describes  the 
application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace  at  Allen 
Parish  Airport,  Oakdale,  Louisiana. 
Restricted  Area  R-3806,  near  Allen 
Parish  Airport,  has  been  relocated. 
Controlled  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
is  needed  for  instrument  flight  rule  (IFR) 
operations  at  the  airport.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  class  E  airspace  for  aircraft 
e.xecuting  the  NDB  SIAP  at  Allen  Parish 
Airport. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  for  airspace  areas  extending 
upward  from  700  feet  or  more  above 
ground  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17,  1993,  and  effective  September  16. 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  class  E  airspace 
designation  listed  in  this  dociunent 
would  be  published  subsequently  in  the 
order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as-  . 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  ED.  10854,  24  FR  9565,  3  CFR.  1959- 


1063  Ckmip.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [AmeiMtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Oder  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  Jime  17. 1993.  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         *         •         *         » 

ASW  LA  E5  Oakdale,  LA  [Rmised:] 

Allen  Parish  Airport 

(latitude  3O°45'01"  N.,  longitude  92"'41'18" 

W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.5-mile 
radius  of  the  Allen  Parish  Airport. 
»         *         •         •     '   ♦ 

Issued  in  Fort  Worth.  TX  on  July  20, 1994. 
Helen  Fabian  Parke. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  94-20665  Filed  8-22-94:  8:45  am) 

BiUJNG  COOe  4n»-l3-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-19] 

Proposed  Estabiishment  of  Class  E 
Airspace;  Georgetown,  KY 

AGENCY:  Federal  AviaUon 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at 
Georgetown.  Kentucky.  A  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  the  Georgetown  Scott  County- 
Marshall  Field  Airport  has  been 
developed  and  controlled  airspace  from 
700  feet  to  1200  feet  above  groimd  level 
(AGL)  is  needed  for  IFR  operations  at 
the  airport.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operations  within 
controlled  airspace.  If  approved,  the 
operating  status  of  the  airport  would 
change  from  VFR  to  include  IFR 
operations,  concurrent  with  publication 
of  the  SIAP. 

DATES:  Comments  must  be  received  on 
or  before:  October  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Federal 
Aviation  Administration.  Docket  No. 
94-ASa-19  Manager,  System 
Management  Branch.  ASO-530,  P.O. 
Box  20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
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Counsel  for  Southern  Region.  Room  530, 
1701  Columbia  Avenue,  College  Park. 
Georgia  30337.  telephone  (404)  305- 
5200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  C.  BLxby,  Airspace  Section. 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5589. 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wrritten  data,  views 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  tripHcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASO-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  530, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
System  Management  Branch  (ASO-530). 
Air  Traffic  Division,  P.O.  Box  20636. 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 


request  a  copy  of  Advisor>'  Circular  No. 
1 1-2  A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at 
Georgetown.  Kentucky.  A  SIAP  based 
on  the  Lexington  Very  High  Frequency 
Omnidirectional  Range  (VOR)  has  been 
established  to  serve  the  Georgetown 
Scott  County-Marshall  Field  Airport 
Controlled  airspace  extending  from  700 
feet  59  1200  feet  AGL  is  needed  for  IFR 
operations  at  ihe  airport.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  executing  the  VOR/DME 
Runway  03  SIAP  at  the  airport.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Ektum  83. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17,  1993  and  effective 
September  16, 1993.  which  is 
incorporated  by  reference  in  CFR  71.1 
effective  September  16. 1993.  The  Class 
E  airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoHcies 
and  Procedures  (44  FR  11034;  Februar>' 
26.  1979);  and  (3)  does  not  warrant 
jjreparation  of  a  regulatory  eveduation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  . 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71     [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S  C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp  .  p  389:  49  i:  S  C  106(g);  14  CFR 
11.69. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993  and  effective 
September  16. 1993.  is  amr  ided  as 
follows: 

Para  6005    Class  E  airspace  areas  f.\  '"nding 
upward  from  700  feet  above  the  iunuce  of 
the  earth 


ASO  KY  E5  GeorgetowTi.  KY  (New) 

Georgetown  Scott  County-Marshall  Field 
Airport.  KY 
(Lat.  38''14'10'  N  Long.  84O2601"  \V) 
Lexington,  Blue  Grass  Airport,  KY 
(Lat.  38''02'13  •  N  Long.  84°36'19"W) 
That  airspace  extending  upward  from  700 
feet  above  ihe  surface  within  a  6.5-mile 
radius  of  Georgetown-Scott  County  Airport. 
Georgetown,  KY;  and  that  a-rspace  extending 
upward  from  700  f^t  above  the  surface 
within  2-miies  either  side  of  a  bearing  185 
degrees  from  the  airport  extending  from  6.5- 
mile  radius  to  8.5-miles  southwest  of  the 
airport,  excluding  thai  airspace  designated  as 
the  Lexington.  KY,  700-foot  Class  E  airspace. 
•         •         *         •         * 

Issued  m  College  Park,  Georgia,  on  July  29. 
1994. 

Walter  E.  Denley. 

Acting  Manager,  Air  Traffic  Division. 

Southern  Region. 

(FR  Doc.  94-20654  Filed  8-22-94.  8  45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-43] 

Proposed  Amendment  of  Glass  D 
Airspace;  Klamath  Fails,  OR 

AGENCY:  Federal  Aviali(»n 

Administration  (FAA),  DOT, 

ACTION:  .Notice  of  proposed  rulemaking, 

SUMMARY:  This  proposed  rule  would 
amend  the  Klamath  Falls,  Oregon,  Class 
D  airspace  from  full-time  to  part-time 
operations  due  to  a  recent  reduction  in 
military  activity  at  the  Klarnath  Falls 
International  Airport.  The  rule  would 
provide  a  statement  regarding  part-time 
operations  in  the  Class  D  airspace 
description.  Airspace  reclassification,  in 
effect  as  of  September  16. 1993,  has 
discontinued  the  use  of  the  terra 
"airport  traffic  area"  and  "control  zone" 
with  operating  control  towers,  replacing 
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them  with  the  designation  "Class  D 
airspace." 

DATES:  Comments  must  be  received  on 
or  before  September  30, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  System 
Management  Branch,  ANM-530, 
Federal  Aviation  Administration. 
Docket  No.  94-ANM-43,  1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  same  address. 
FOR  FUP-^HER  INFORMATION  CONTACT:  Ted 
Melland,  System  Management  Branch, 
ANM-530,  Federal  Aviation 
Administration,  Docket  No.  94-ANM- 
43.  1601  Lind  Avenue  S.W..  Renton. 
Washington.  98055-4056;  telephone 
number:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Aeronautical  activity  at  Klamath  Falls 
International  Airport.  Oregon,  was 
significantly  comprised  of  military 
operations.  On  June  30, 1994.  the 
military  alert  squadron  terminated 
operations  at  the  airport,  thereby 
nullifying  the  need  for  staffing  the 
control  tower  during  the  midnight  shift. 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
'  postcard  on  which  the  follovdng 
statement  is  mader  "Comments  to 
Airspace  E)ocket  No.  94-ANM-43."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 


date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Airspace  reclassification,  in  effect  as 
of  September  16,  1993,  has  discontinued 
use  of  the  terms  "airport  traffic  area" 
and  "control  zone"  with  operating 
control  towers,  and  replaced  them  with 
the  designation  "Class  D  airspace."  The 
coordinates  in  this  NPRM  are  in  North 
American  Datum  83. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  iKk  i^ednral 
Aviation  Administration,  System 
Management  Branch,  ANM-530,  1601 
Lind  Avenue  S.W..  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  fist  for  hiture 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Klamath 
Falls,  Oregon,  to  provide  information 
regarding  modified  (reduced)  hours  of 
operation  at  the  Air  Traffic  Control 
Tower  (ATCT).  Airspace 
reclassification,  in  effect  as  of 
September  16,  1993,  has  discontinued 
the  use  of  the  terms  "control  zone  and 
airport  traffic  area."  and  certain  airspace 
areas  extending  upward  from  surface  of 
the  earth  are  now  Class  D  airspace  areas. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  D  airspace  areas  extending 
upward  from  the  surface  of  the  earth  are 
published  in  Paragraph  5000  of  FAA 
Order  7400. 9 A  dated  June  17, 1993,  and 
effective  September  16,  1993,  which  is 
incorporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Poficies 
and  Procedures  (44  FR  11034;  February 


26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000    General 


ANM  OR  D  Klamath  Falls,  OR  [Revised] 

Klamath  Falls  International  Airport,  OR 
(let.  42°09'23"N,  long.  121''44'00"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  6,600  feet  MSL 
within  a  5.4-mile  radius  of  the  Klamath  Falls 
International  Airport.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established- in  advance  by  a  Notice  of 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         •         •         •         « 

Issued  in  Seattle.  Washington,  on  July  25, 
1994. 

Charles  Davis, 

Acting  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc  94-20663  Filed  8-22-94;  8:45  amj 
BILUNa  CODE  4910-13-M 
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14CFRPart71 

[Airspace  Docket  No.  94-ANM-42] 

Proposed  Amendment  to  Class  E 
Airspace;  Sheridan,  WY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
amend  the  Sheridan.  Wyoming.  Class  E 
airspace.  This  action  would  amend  the 
Sheridan,  Wyoming,  Class  E  airspace 
from  full-time  back  to  part-time.  This 
amendment  would  bring  publications 
up-to-date  giving  continuous 
information  to  the  aviation  public. 
DATES:  Comments  must  be  received  on 
or  before  September  30, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-42.  1601  Lind 
Avenue  SW..  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Riley,  System  Management 
Branch.  ANM-530,  Federal  Aviation 
Administration,  Docket  No.  94-ANM- 
42.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
number.  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM-42."  The  postcard  wall  be  date/ 
time  stamped  and  retiimed  to  the 
commentor.  All  communications 


received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  Usted  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Renton.  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NTRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Sheridan, 
Wyoming.  This  proposal  would  amend 
the  Class  E  airspace  from  full-time  to 
part-time.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace  is 
published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
prepcu-ation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Admmistration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U  S  C  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  TTie  incorporation  by  refcronce  in 
14  CFR  71.1  of  the  Federal  Avi^cion 
Administration  Order  7400.9 A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

ANM  VfY  E  Sheridan.  WY  [Revised) 

Sheridan  County  Airport.  \V^' 

(lal.  44°46'26"  N.  long.  106=58'37  "  \V) 
Sheridan  VORTAC 

(lat.  44<'50'32"  .\,  long.  107«03'40"  W) 
Within  a  4.4-mile  radius  of  ihe  Sheridan 
County  Airport,  and  within  3  5  miles  each 
side  of  the  Sheridan  VOKT.^C  312°  and  327« 
radials  extending  from  the  4.4-mile  radius  to 
10.1  miles  northwest  of  the  VORT.\C.  and 
within  3.5  miles  each  s-.de  of  the  Sheridan 
VORTAC  140°  radial  extending  from  the  4.4- 
mile  radius  to  21.4  miles  southeast  of  the 
VORTAC  This  Class  E  a. .'■space  area  is 
effective  during  the  speciHc  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  published  in  the  Airport/ 
Facility  Directory. 

Issued  in  Seattle.  Washington,  on  July  26. 
1994. 

Charles  Davis, 

Acting  Managrr,  Air  Traffic  Division. 
Northwest  Mountain  Region. 
(PR  Doc.  94-20673  Filed  »-22-94;  845  am) 
MLUNO  COOC  4»10-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-33] 

Amendment  of  Class  D  Airspace; 
Coeur  d'Alene,  ID 

AGENCY:  Federal  Aviation  , 

Administration  (FAA).  DOT         Ml 
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ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Idaho  Falls,  Idaho,  Class  D 
airspace  from  full-time  to  part-time 
operations.  Recent  staffing  reductions, 
and  reduced  aeronautical  activity,  have 
required  adjustment  in  the  operational 
schedule  at  the  Idaho  Falls  Airport 
Traffic  Control  Tower  (ATCT).  The  rule 
would  provide  a  statement  regarding 
part-time  operations  in  the  Gass  D 
airspace  description.  Airspace 
reclassification,  in  e^ect  as  of 
September  16. 1993,  has  discontinued 
the  use  of  the  term  "airport  traffic  area" 
and  "control  zone"  with  operating 
control  towers,  replacing  them  with  the 
designation  "Class  O  airspace." 
DATES:  Comments  must  be  received  on 
or  before  September  30, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager.  System 
Management  Branch.  ANM-530. 
Federal  Aviation  Administration. 
Docket  No.  94-ANM-33. 1601  Lind 
Avenue  S\V.,  Renton.  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  System  Management 
Branch,  ANM-530.  Federal  Aviation 
Administration.  Docket  No.  94-ANM- 
33. 1601  Lind  Avenue  SW..  Renton. 
Washington,  98055-4056;  telephone 
number:  (206)227-2536. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Aeronautical  activity  at  Fanning 
Field.  Idaho  Falls,  Idaho  has  decreased, 
particularly  during  the  midnight  to 
daytime  (midwatch)  schedule.  There 
has  also  been  a  staffing  reduction  due  to 
normal  attrition  without  staffing 
replacements.  The  combined  effect  of 
these  occurrences  necessitate  placing 
•  the  ATCT  operation  on  a  part-time 
basis. 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 


submitted  to  the  address  Usted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
of  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  94-ANM-33."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration  System 
Management  Branch,  ANM-530. 1601 
Lind  Avenue  SW.,  Renton.  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
plactd  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Idaho  Falls. 
Idaho,  to  provide  information  regarding 
modified  (reduced)  hours  of  operation  at 
the  ATCT.  Airspace  reclassification,  in 
effect  as  of  September  16,  1993,  has 
discontinued  the  use  of  the  terms 
"control  zone  and  airport  traffic  area," 
and  certain  airspace  areas  extending 
upward  from  the  surface  of  the  earth  are 
now  Class  D  airspace  areas.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  D  airspace  areas  extending 
upward  from  the  surface  of  the  earth  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17.  1993.  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  D  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedtires  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Ust  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  5000    General 


ANM  ID  D  Idaho  Falls,  ID  (Revised) 

Idaho  Falls,  Fanning  Field,  ID 
(lat.  43''30'59"  N.  long.  112t)4'05"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  7.200  feet  MSL 
within  a  5.4-niile  radius  of  Fanning  Field. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Ainnen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
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Issued  in  Seattle.  Washington,  on  July  26. 
1994.  . 

Charles  Davis, 

Acting  Manager,  Air  Traffic  Division. 
Northwest  Mountain  Region. 
IFR  Doc.  94-20674  Filed  8-22-94;  8:45  am| 
BIUJNG  CODE  441 0-1)-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

Extension  of  Port  Limits  of  Hilo  and 
Kahului.  HI 

agency:  U.  S.  Customs  Service. 

Department  of  the  Treasurj-. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
pertaining  to  the  field  organization  of 
Customs  by  extending  the  geographical 
limits  of  the  ports  of  entry  of  Hilo  and 
Kahului,  Hawaii.  The  proposed  change 
is  being  made  as  part  of  Customs 
continuing  program  to  obtain  more 
efficient  use  of  its  personnel,  facilities, 
and  resources  and  to  provide  better 
service  to  carriers,  importers,  and  the 
general  public. 

DATES:  Comments  must  be  received  on 
or  before  October  24.  1994. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
submitted  to  the  Regulations  Branch. 
Office  of  Regulations  and  Rulings.  U.  S. 
Customs  Service.  1301  Constitution 
Avenue  NW.,  Washington.  D.C.  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch.  Office  of 
Regulations  and  Rulings.  1099  14th 
Street  NW..  Suite  4000.  Washington. 
D.C,  on  regular  business  days  between 
the  hours  of  9  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Lund,  Office  of  Inspection  and  Control, 
202-927-0192. 

SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
Customs  proposes  to  amend  §  101.3. 
Customs  Regulations  (19  CFR  101,3).  by 
extending  the  geographical  limits  of  the 
ports  of  entry  of  Hilo  and  Kahului. 
Hawaii. 

In  the  list  of  Customs  regions, 
districts,  and  ports  of  entry  set  forth  In 
§  101.3(b),  Customs  Regulations.  Hilo 
and  Kahului  are  listed  as  ports  of  entrj' 


in  the  Honolulu,  Hawaii.  Customs 
District  within  the  Pacific  Region. 

Current  Port  Limits  of  Hilo  and  Hawaii 

The  current  Customs  district  32. 
Honolulu,  includes  four  ports  of  entrj', 
including  Hilo  on  the  island  of  Hawaii 
and  Kahului  on  the  island  of  Maui.  The 
port  limits  of  Hilo  and  Kahului  were 
defined  in  a  Bureau  Letter  issued  by 
Customs  on  December  27. 1948. 

The  current  port  limits  of  Hilo 
include  only  a  part  of  the  district  of 
South  Hilo.  The  exact  port  limits  of  Hilo 
are  as  follows; 

That  part  of  the  district  of  South  Hilo, 
County  of  Hawaii,  which  is  bounded  on 
the  south  by  the  district  of  Puna; 
Bounded  on  the  west  by  the  districts  of 
Kau  and  North  Hilo;  on  the  north  by  the 
Ahupuaa  of  Paukaa  in  the  district  of 
South  Hilo;  and  on  the  east  by  the 
breakwater,  and  the  sea  from  the  west 
end  of  the  breakwater  to  the  shore  line 
at  the  south  boundarj'  of  the  .\hupuaa 
of  Paukaa. 

The  port  limits  are  also  said  to 
conform  to  the  city  limits  of  Hilo  as 
found  in  the  Revised  Laws  of  Hawaii 
(1945).  Section  6351. 

The  ciurent  port  of  Kahului  includes 
the  seaport  area  of  Kahului  only.  The 
Bureau  Letter  of  December  27. 1948. 
describes  the  limits  of  the  Port  nf 
Kahului  as  follows: 

Beginning  at  the  eastern  end  of  the 
west  breakwater,  proceeding  along  the 
north  side  of  said  breakwater  in  a 
westerly  direction  to  the  west  side  of 
Kahului  Beach  Road,  thence  along  the 
west  side  of  Kahului  Beach  Road  in  a 
generally  southeasterly  direction  to  its 
intersection  with  Main  Street,  and 
thence  in  a  westerly  direction  along 
Main  Street  to  its  intersection  with  Pine 
Avenue,  thence  southerly  along  Pine 
Avenue  to  its  intersection  with  Sixth 
Street,  thence  easterly  along  Sixth  Street 
to  its  intersection  with  Puunene 
Avenue,  thence  in  a  straight  line  to  tlie 
southeast  (SP)  comer  of  the  original 
Kahului  Townsite  boundary,  thence 
along  said  boundar\'  in  a  northerly 
direction  to  the  low  water  hne  of  the 
shore  line,  thence  along  the  shore  line 
to  the  base  of  the  east  breakwater, 
thence  along  the  north  side  of  said 
breakwater  to  its  end.  thence  across  the 
entrance  of  the  harbor  in  a  straight  line 
to  the  point  of  beginning. 

The  description  given  above  is  out  of 
date  in  that  it  includes  two  streets.  Pine 
Avenue  and  Sixth  Street,  which  no 
longer  exist. 

Proposed  Expansion  of  Ports 

On  the  island  of  Hawaii,  Customs 
currently  provides  service  twice  each 
week  to  locations  on  the  south  (Kona) 


coast  of  the  island  of  Hawaii.  Barges 
discharge  cargo  at  Kawalhae.  Airplanes 
arrive  at  Keahole  Airport.  (The  State  of 
Hawaii  had  requested  that  Customs 
estabhsh  an  office  at  Keahole  Airport.) 
Private  vessels  and  commercial  fishing 
vessels  occasionally  must  be  boarded  at 
Honokahau.  Cruise  vessels  are 
processed  at  Kailua-Kona.  All  of  this 
activity  takes  place  outside  the  port 
limits  of  Hilo  and  requires  at  least  a  two 
hour  drive  from  Hilo.  In  order  to 
include  all  potential  Customs  work  sites 
within  the  port,  the  District  Director  of 
Honolulu  suggests  that  the  port  limits  of 
Hilo  be  expanded  to  include  the  entire 
island  of  Hawaii.  Customs  personnel 
would  then  be  stationed  at  Keahole  and 
would  provide  necessary  Customs 
service  on  the  Kona  Coast  of  Hawaii. 

The  current  boundaries  of  the  port  of 
Kahului  on  the  island  of  Maui  are  also 
too  restrictive  in  that  Kahului  Airport  is 
not  within  port  limits.  Customs  also 
clears  cargo  at  many  locations  on  Maui, 
and  it  processes  cruise  vessels  in 
Lahaina.  The  District  Director  of 
Honolulu  wishes  to  include  all  of  these 
work  sites  within  the  port  by  extending 
the  port  limits  of  Kahului  to  the  entire 
island  of  Maui.  An  office  would  be 
established  at  Lahaina. 

Expansion  of  the  port  limits  for  thes** 
two  islands  would  improve  service  to 
the  public  and  make  better  use  of 
staffing  resources. 

Proposed  Port  Limits 

The  proposed  extended  limits  of  the 
port  of  Hilo  are  the  entire  island  of 
Hawaii.  The  proposed  extended  limits 
of  the  port  of  Kahului  are  the  entire 
island  of  Maui. 

If  these  proposed  extensions  of  the 
ports  of  entr>'  of  Hilo  and  Kahului  are 
adopted,  the  list  of  Customs  regions, 
districts  and  ports  of  entr\'  in  19  CFR 
101.3(b)  will  be  amended  accordingly 

Comments 

Prior  to  adoption  of  this  proposal, 
consideration  will  be  given  to  written 
comments  timely  submitted  to  Customs. 
Submitted  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  §  1.4.  Treasury  Department 
Regulations  (31  CFR  1.4).  and  section 
103.11(b).  Customs  Regulations  (19  CFR 
103.1 1(b)).  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m..  at  the  Regulations  Branch.  Office 
of  Regulations  and  Rulings.  1099  14th 
Street.  NW..  Suite  4000,  Washington. 
D.C 
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Authority 

This  change  is  proposed  under  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 
2, 66.  and  1624. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  routinely  establishes, 
expands,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
States  to  accommodate  the  volume  of 
Customs-related  activity  in  various  parts 
of  the  country.  Thus,  although  this 
document  is  being  issued  with  notice 
for  public  comment,  because  it  relates  to 
agency  management  and  organization,  it 
is  not  subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553. 
Accordingly,  this  dociunent  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  Agency  organization  matters 
such  as  this  proposed  port  extension  are 
exempt  from  consideration  imder 
Executive  Order  12866. 

Drafting  Infonnation 

The  principal  author  of  this  docxunent 
was  ]anet  L.  Johnson.  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

Approved:  August  10. 1994 
GeorgB  J.  Weise, 
Commissioner  of  Customs. 
JidiB  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  94-20690  Filed  8-22-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

MIrw  Safety  and  Health  Administration 

30CFRPart75 

Roof-BoWng-Machtne  Study  and 
Evaluation  Report— Comment  Period 

AOaiCV:  Mine  Safety  and  Health 

Administration,  Labor. 

ACnON:  Notice  of  availability;  comment 

period. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  announcing 
the  availability  of  a  report  dealing  with 
safety  hazards  associated  with  roof 
bolting  machines.  The  report  identifies 
safety  problems  and  suggests  solutions. 
The  Agency  solicits  pubhc  comment  on 
issues  addressed  in  the  report  The 
report,  along  with  comments  received, 
will  be  considered  by  the  Agency  in 
identifying  subjects  for  possible  futiue 
rulemaking. 

DATES:  Written  comments  must  be 
submitted  cm  or  befc»e  September  16, 
1994. 


ADDRESSES:  The  report  may  be  obtained 
from  the  Business  Office  of  the  National 
Mine  Health  and  Safety  Academy,  P.O. 
Box  1166,  Beckley,  West  Virginia, 
25802-1166.  Phone:  (304)  256-3206. 
Send  written  coroments  to  "MSHA — 
Roof  Bolter  Safety,"  Division  of  Safety, 
Room  807,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr.,  Administrator, 
Coal  Mme  Safety  and  Health,  MSHA, 
(703)235-9423. 

SUPPLEMENTARY  INFORMATION:  Sixteen 
miners  died  between  January  1984  and 
April  1994  from  machinery  accidents 
involving  roof  bolting  machines.  The 
Mina  Safety  and  Health  Administration 
formed  a  committee  on  April  4, 1994,  to 
evaluate  roof-bolting  machines  and  to 
identify  problems  with  machine  design 
and  use  that  may  be  contributing  to  or 
causing  accidents,  and  to  offer  solutions 
to  those  problems.  The  committee 
completed  its  report  on  July  8, 1994. 
The  report  analyzes  machinery 
accidents  involving  roof-bolting 
machine  design  and  use  in  underground 
mines.  Solutions  are  offered  in  the 
report  for  some  of  the  problems 
identified. 

The  Agency  is  especially  interested  in 
comments  addressing  solutions  to  the 
identified  problems.  MSHA  believes 
that  the  report  provides  a  luiique 
opportunity  for  the  mining  industry  to 
work  together  with  MSHA  to  prevent 
future  accidents  involving  roof  bolting 
machines.  PubUc  comments  would 
greatly  assist  the  Agency  in  determining 
how  best  to  take  action  toward 
improving  the  safety  of  miners  working 
with  roof  bolting  machines. 

Dated:  August  12, 1994. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
HealOi. 

[PR  Dbc.  94-20579  Filed  8-22-94;  8:45  am) 
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ENVRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6065-2;  Proposed  Rule  No.  17] 

National  Priorities  Ust  for  Uncontrolled 
Hazardous  Waste  Sites     ? 

AGEMCY:  Environmental  Protection 
Agency. 

ACTION:  ProjKJsed  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended. 


requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  fist 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list. 

The  Environmental  Protection  Agency 
("EPA*')  proposes  to  add  new  sites  to 
the  NPL.  This  17th  proposed  revision  to 
the  NPL  includes  6  sites  in  the  General 
Superfund  Section  and  4  in  the  Federal 
Facilities  Section.  The  identification  of 
a  site  for  the  NPL  is  intended  primarily 
to  guide  EPA  in  determining  which  sites 
warrant  further  investigation  to  assess 
the  nature  and  extent  of  public  health 
and  environmental  risks  associated  with 
the  site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  action  does  not 
affect  the  1,232  sites  currently  listed  on 
the  NPL  (1.082  in  the  General 
Superfund  Section  and  150  in  the 
Federal  Facilities  Section).  However,  it 
does  increase  the  niunber  of  proposed 
sites  to  64  (54  in  the  General  Superfund 
Section  and  10  in  the  Federal  Facilities 
Section).  Final  and  proposed  sites  now 
total  1,296. 

DATES:  Comments  must  be  submitted  on 
or  before  October  24. 1994. 
ADDRESSES:  Mail  original  and  three 
copies  of  comments  (no  facsimiles  or 
tapes)  to  Docket  Coordinator. 
Headquarters;  U.S.  EPA  CERCLA  Docket 
Office;  (Mai)  Code  5201);  Waterside 
Mall;  401  M  Street.  SW;  Washington,  DC 
20460:  202/260-3046.  For  additional 
Docket  addresses  and  further  details  on 
their  contents,  see  Section  I  of  the 
"Supplementary  biformation"  portion 
of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Keidan,  Hazardous  Site 
Evaluation  Division,  Office  of 
Emergency  and  Remedial  Response 
(Mail  Code  5204G).  U.S.  Enviromnenta) 
Protection  Agency,  401  M  Street,  SW 
Washington,  DC.  20460.  or  the 
Superfund  Hotline,  Phone  (800)  424- 
9346  or  (703)  412-9810  in  the 
Washington,  DC,  metn^litan  area. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  Purpose  and  Implementation  of  the  NPL. 

III.  ContenU  of  This  Prqpoaed  Rule. 

IV.  Executive  Order  12866. 

V.  Regulatory  Plexibihty  Act  Analysis. 

L  Introductioii 

Background 

In  1980.  Congress  enacted  the 
Comprehensive  Environmental 
Response.  Compensatian,  and  Liability 
Act.  42  U.S.C  9601-9675  ("CERCLA"  or 
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"the  Act")  in  response  to  the  dangers  of 
uncontrolled  hazardous  waste  sites. 
CERCLA  was  amended  on  October  17, 
1986,  by  the  Superfund  Amendments 
and  Reauthorization  Act  ("SARA"). 
Public  Law  No.  99-499, 100  Stat.  1613 
et  seq.  To  Implement  CERCLA.  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  promulgated 
the  revised  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP"),  40  CFR  Part  300,  on  July  16, 
1982  (47  FR  31180).  pursuant  to 
CERCLA  section  105  and  Executive 
Order  12316  (46  FR  42237,  August  20, 
1981).  The  NCP  sets  forth  the  guidelines 
and  procedures  needed  to  respond 
under  CERCLA  to  releases  and 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 
EPA  has  revised  the  NCP  on  several 
occasions,  most  recently  on  July  14. 
1994  (59  FR  35852). 

Section  105(a)(8)(A)  of  CERCLA 
requires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  action."  As 
defined  in  CERCLA  section  101(24), 
remedial  action  tends  to  be  long-term  in 
nature  and  involves  response  actions 
that  are  consistent  with  a  permanent 
remedy  for  a  release. 

Mechanisms  for  determining 
priorities  for  possible  remedial  actions 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  and  financed  by 
other  persons  are  included  in  the  NCP 
at  40  CFR  300.425(c)  (55  FR  8845. 
March  8, 1990).  Under  40  CFR 
300.425(c)(1),  a  site  may  be  included  on 
the  NPL  if  it  scores  sufficiently  high  on 
the  Hazard  Ranking  System  ("HRS"), 
which  is  Appendix  A  of  40  CFR  Part 
300.  On  December  14. 1990  (55  FR 
51532),  EPA  promulgated  revisions  to 
the  HRS  partly  in  response  to  CERCLA 
section  105(c).  added  by  SARA.  The 
revised  HRS  evaluates  four  pathways: 
ground  water,  surface  water,  soil 
exposure,  and  air.  The  HRS  serves  as  a 
screening  device  to  evaluate  the  relative 
potential  of  uncontrolled  hazardous 
substances,  pollutants,  and 
contaminants  to  pose  a  threat  to  human 
health  or  the  environment.  Those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2),  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 


representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  whether  or  not  they  score  above 
28.50,  if  all  of  the  following  conditions 
are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

Based  on  these  criteria,  and  pursuant 
to  section  105(a)(8)(B)  of  CERCLA,  as 
amended  by  SARA,  EPA  promulgates  a 
list  of  national  priorities  among  the 
known  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  That  fist,  which  is  Appendix  B 
of  40  CFR  Part  300,  is  the  National 
PrioriUes  List  ("NPL").  CERCLA  section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  fmd  as  a  list  of  the  highest 
priority  "facihties."  The  discussion 
below  may  refer  to  the  "releases  or 
threatened  releases"  that  are  included 
on  the  NPL  interchangeably  as 
"releases,"  "facilities,"  or  "sites." 
CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  undergo  CERCLA- 
financed  remedial  action  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8.  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  Mav  31 , 
1994  (59  FR  27989). 

The  NPL  includes  two  sections,  one  of 
sites  being  evaluated  and  cleaned  up  by 
EPA  (the  "General  Superfund  Section"), 
and  one  of  sites  being  addressed  by 
other  Federal  agencies  (the  "Federal 
Facilities  Section").  Under  Executive 
Order  12580  and  CERCLA  section  120, 
each  Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  if  the  facility  is  placed 
on  the  NPL.  EPA  is  not  the  lead  agency 
at  these  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites.  The  Federal  Facilities 


Section  includes  those  facilities  at 
which  EPA  is  not  the  lead  agency. 

Deletions/Cleanups 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e)  (55  FR  8845.  March  8. 1990). 
To  date,  the  Agency  has  deleted  59  sites 
from  the  General  Superfund  Section  of 
the  NPL. 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2.  1993). 
Sites  qualify  for  the  CCL  when:  (1)  any 
necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  the  site  quaUfies  for 
deletion  fronrthe  NPL.  Inclusion  of  a 
site  on  the  CCL  has  no  legal 
significance. 

In  addition  to  the  58  sites  that  have 
been  deleted  fixim  the  NPL  because  they 
have  been  cleaned  up  (the  Waste 
Research  and  Reclamation  site  was 
deleted  based  on  deferral  to  another 
progrtun  and  is  not  considered  cleaned 
up),  an  additional  180  sites  are  also  in 
the  NPL  CCL.  all  but  one  from  the 
General  Superfund  Section.  Thus,  as  of 
August  12, 1994,  the  CCL  consists  of 
244  sites. 

Cleanups  at  sites  on  the  NPL  do  not 
reflect  the  total  picture  <" '  Superfund 
accomplishments.  As  o!    lay  30, 1994, 
EPA  had  conducted  627  removal  actions 
at  NPL  sites,  and  2.139  removal  actions 
at  non-NPL  sites.  Information  on 
removals  is  available  from  the 
Superfund  hotline. 

Pursuant  to  the  NCP  at  40  CFR 
300.425(c),  this  document  proposes  to 
add  10  sites  to  the  NPL.  The  General 
Superfund  Section  includes  1 .082  sites, 
and  the  Federal  Facilities  Section 
includes  150  sites,  for  a  total  of  1.232 
sites  on  the  NFL.  Final  and  proposed 
sites  now  total  1.296. 

Public  Comment  Period 

The  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  sites  in 
this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  appropriate  Regional  offices.  The 
dockets  are  available  for  viewing,  by 
appointment  only,  after  the  appearance 
of  this  rule.  The  hours  of  operation  for 
the  Headquarters  docket  are  from  9:00 
a.m.  to  4:00  p.m..  Monday  through 


Friday  excluding  Federal  holidays. 
Please  contact  individual  Regional 
dockets  for  hours. 

Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  (Mail 

Code  5201),  Waterside  Mall,  401  M 

Street  SW,  Washington,  DC  20460, 

202/260-^046 
Ellen  Culhane,  Region  1,  U.S.  EPA 

Waste  Management  Records  Center, 

HES-CAN  6,  J.F.  Kennedy  Federal 

Building,  Boston,  MA  02203-2211, 

617/573-5729 
Walter  Schoepf,  Region  2.  U.S.  EPA,  26 

Federal  Plaza,  New  York,  NY  10278, 

212/264-0221 
Diane  McCreary,  Region  3.  U.S.  EPA 

Library,  3rd  Floor,  841  Chestnut 

Building,  9th  &  Chestnut  Streets, 

Philadelphia,  PA  19107,  215/597- 

7904 
Kathy  Piselli,  Region  4,  U.S.  EPA,  345 

Courtland  Street.  NE,  Atlanta.  GA 

30365.  404/347-4216 
Cathy  Freeman,  Region  5.  U.S.  EPA, 

Records  Center,  Waste  Management 

Division  7-J,  Metcalfe  Federal 

Building.  77  West  Jackson  Boulevard, 

Chicago,  IL  60604,  312/88&-6214 
Bart  Canellas.  Region  8,  U.S.  EPA,  1445 

Ross  Avenue.  Mail  Code  6H-MA. 

Dallas.  TX  75202-2733,  214/655-6740 
Steven  Wyman,  Region  7,  U.S.  EPA 
-  Library,  726  Minnesota  Avenue. 

Kansas  City.  KS  66101.  913/551-7241 
Greg  Oberley,  Region  8,  U.S.  EPA,  999 

lath  Street,  Suite  500.  Denver.  CO 

80202-2466, 303/294-7598 
Rachel  Loftin,  Region  9.  U.S.  EPA.  75 

Hawthorne  Street.  San  Francisco,  CA 

94105, 415/744-2347 
David  Bennett,  Region  10.  U.S.  EPA. 

11th  Floor.  1200  6th  Avenue.  Mail 

Stop  HW-114,  Seattle,  WA  98101, 

206/553-2103 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets  for  each 
proposed  site;  a  Docimientation  Record 
for  each  site  describing  the  information 
used  to  compute  the  score;  pertinent 
information  for  any  site  affected  by 
particular  statutory  requirements  or  EPA 
listing  policies;  and  a  list  of  documents 
referenced  in  the  Documentation 
Record.  Each  Regional  docket  for  this 
rule  contains  all  of  the  information  in 
the  Headquarters  docket  for  sites  in  that 
Region,  plus  the  actual  reference 
documents  containing  the  data 
principally  reUed  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  scores  for  sites  in  that  Region. 
These  reference  documents  are  available 
only  in  the  Regional  dockets.  Interested 
parties  may  view  documents,  by 
appointment  only,  in  the  Headquarters 
or  the  appropriate  Regional  docket  or 
copies  may  be  requested  from  the 


Headquarters  or  appropriate  Regional 
docket  An  informal  written  request, 
rather  than  a  formal  request  under  the 
Freedom  of  Information  Act.  should  be 
the  ordinary  procedure  for  obtaining 
copies  of  any  of  these  docimients. 

EPA  considers  all  comments  received 
during  the  comment  period.  During  the 
comment  period,  comments  are  placed 
in  the  Headquarters  docket  and  are 
available  to  the  public  on  an  "as 
received"  basis.  A  complete  set  of 
comments  will  be  available  for  viewing 
in  the  Regional  docket  approximately 
one  week  after  the  formal  comment 
period  closes.  Comments  received  after 
the  comment  period  closes  will  be 
available  in  the  Headquarters  docket 
and  in  the  Regional  docket  on  an  "as 
received"  basis. 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values.  See  Northside  Sanitary  Landfill 
V.  Thomas,  849  F.2d  1516  (D.C.  Cir. 
1988).  EPA  will  make  final  listing 
decisions  after  considering  the  relevant 
comments  received  during  the  comment 
period. 

hi  past  rules,  EPA  has  attempted  to 
respond  to  late  comments,  or  when  that 
was  not  practicable,  to  read  all  late 
comments  and  address  those  that 
brought  to  the  Agency's  attention  a 
fundamental  error  in  the  scoring  of  a 
site.  (Sae,  most  recently,  57  FR  4824 
(February  7, 1992)).  Although  EPA 
intends  to  pursue  the  same  policy  with 
sites  in  this  rule,  EPA  can  guarantee  that 
it  will  consider  only  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  cannot  delay  a 
final  listing  decision  solely  to 
accommodate  consideration  of  late 
comments. 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL.  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  Included  in  the 
docket. 

11.  Purpose  and  Implementation  of  the 
NPL 

Purpose 

The  legislative  history  of  CERCLA 
(Report  of  the  Committee  on 
Enviromment  and  Public  Works,  Senate 


Report  No.  96-848,  96th  Cong.,  2d  Sess. 
60  (1980))  states  the  primary  purpose  of 
the  NPL: 

The  priority  lists  serve  primarily 
Informational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or 
site  on  the  list  does  not  in  itself  reflect  a 
judgment  of  the  activities  of  its  owner  or 
operator,  it  does  not  require  those  persons  to 
undertake  any  action,  nor  does  it  assign 
liability  to  any  person.  Subsequent 
government  action  in  the  form  of  remedial 
actions  or  enforcement  actions  will  be 
necessary  in  order  to  do  so,  and  these  actions 
will  be  attended  by  all  appropriate 
procedural  safeguards. 

The  purpose  of  the  NPL,  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool.  The 
identification  of  a  site  for  the  NPL  is 
intended  to  guide  EPA  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  the  public  health  and 
enviroimiental  risks  associated  with  the 
site  and  to  determine  what  CERCLA 
remedial  action(s),  if  any.  may  be 
appropriate.  The  NPL  also  serves  to 
notify  the  public  of  sites  that  EPA 
believes  warrant  further  investigation. 
Finally,  listing  a  site  may,  to  the  extent 
potentially  responsible  parties  are 
identifiable  at  the  time  of  listing,  serve 
as  notice  to  such  parties  that  the  Agency 
may  initiate  CERCLA-financed  remedial 
action. 

Implementation 

After  initial  discovery  of  a  site  at 
which  a  release  or  threatened  release 
may  exist,  EPA  begins  a  series  of 
increasingly  complex  evaluations.  The 
first  step,  the  Preliminary  Assessment 
("PA"),  is  a  low-cost  review  of  existing 
information  to  determine  if  the  site 
poses  a  threat  to  public  health  or  the 
enviroimient.  If  the  site  presents  a 
serious  immhient  threat,  EPA  may  take 
immediate  removal  action.  If  the  PA 
shows  that  the  site  presents  a  threat  but 
not  an  imminent  threat,  EPA  will 
generally  perform  a  more  extensive 
study  called  the  Site  Inspection  ("SI"). 
The  SI  involves  collecting  additional 
information  to  better  understand  the 
extent  of  the  problem  at  the  site,  screen 
out  sites  that  will  not  qualify  for  the 
NPL,  and  obtain  data  necessary  to 
calculate  an  HRS  score  for  sites  which 
warrant  placement  on  the  NPL  and 
further  study.  EPA  may  perfonn 
removal  actions  at  any  time  during  tne 
process.  To  date  EPA  has  completed 
36,497  PAs  and  1 7,469  Sis. 

The  NCP  at  40  CFR  300.425(b)(1)  (55 
FR  8845,  March  8. 1990)  limits 
expenditiu«  of  the  Trust  Fund  for 
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remedial  actions  to  sites  on  the  NPL. 
However,  EPA  may  take  enforcement 
actions  under  CERCLA  or  other 
applicable  statutes  against  responsible 
parties  regardless  of  whether  the  site  is 
on  the  NPL,  although,  as  a  practical 
matter,  the  focus  of  EPA's  CERCLA 
enforcement  actions  has  been  and  will 
continue  to  be  on  NPL  sites.  Similarly, 
in  the  case  of  CERCLA  removal  actions, 
EPA  has  the  authority  to  act  at  any  site, 
whether  listed  or  not,  that  meets  the 
criteria  of  the  NCP  at  40  CFR 
300.4lS(b)(2)  (55  FR  8842.  March  8, 
1990).  EPA's  policy  is  to  pursue  cleanup 
of  NPL  sites  using  all  the  appropriate 
response  and/or  enforcement  actions 
available  to  the  Agency,  including 
authorities  other  than  CERCLA.  The 
Agency  will  decide  on  a  site-by-site 
basis  whether  to  take  enforcement  or 
other  action  under  CERCLA  or  other 
authorities  prior  to  undertaking 
response  action,  proceed  directly  with 
Trust  Fund-financed  response  actions 
and  seek  to  recover  response  costs  after 
cleanup,  or  do  both.  To  the  extent 
feasible,  once  sites  are  on  the  NPL,  EPA 
will  determine  high-priority  candidates 
for  CERCLA-financed  response  action 
and/or  enforcement  action  through  both 
State  and  Federal  initiatives.  EPA  will 
take  into  account  which  approach  is 
more  likely  to  accomplish  cleanup  of 
the  site  most  expeditiously  while  using 
CERCLA's  limited  resources  as 
efficiently  as  possible. 

Although  the  ranking  of  sites  by  HRS 
scores  is  considered,  it  does  not,  by 
itself,  determine  the  sequence  in  which 
EPA  funds  remedial  response  actions, 
since  the  information  collected  to 
develop  HRS  scores  is  not  sufficient  to 
determine  either  the  extent  of 
contamination  or  th^  appropriate 
response  for  a  particular  site  (40  CFR 
300.425(b)(2),  55  FR  8845.  March  8, 
1990).  Additionally,  resource 
constraints  may  preclude  EPA  from 
evaluating  all  HRS  pathways;  only  those 
presenting  significant  risk  or  sufficient 
to  make  a  site  eligible  for  the  NPL  may 
be  evaluated.  Moreover,  the  sites  with 
the  highest  scores  do  not  necessarily 
come  to  the  Agency's  attention  first,  so 
that  addressing  sites  strictly  on  the  basis 
of  ranking  would  in  some  cases  require 
stopping  work  at  sites  where  it  was 
already  underway. 

More  detailed  studies  of  a  site  are 
undertaken  in  the  Remedial 
Investigation/Feasibility  Study  ("RI/ 
FS")  that  typically  follows  listing.  The 
purpose  of  the  RI/FS  is  to  assess  site 
conditions  and  evaluate  alternatives  to 
the  extent  necessary  to  select  a  remedy 
(40  CFR  300.430(a)(2)  (55  FR  8846. 
March  8, 1990)).  It  takes  into  account 
the  amount  of  hazardous  substances. 


pollutants  or  contaminants  released  into 
the  environment,  the  risk  to  affected 
populations  and  environment,  the  cost 
to  remediate  contamination  at  the  site, 
and  the  response  actions  that  have  been 
taken  by  potentially  responsible  parties 
or  others.  Decisions  on  the  type  and 
extent  of  response  action  to  b)e  taken  at 
these  sites  are  made  in  accordance  with 
40  CFR  300.415  (55  FR  8842,  March  8. 
1990)  and  40  CFR  300.430  (55  FR  8846. 
March  8, 1990).  After  conducting  these 
additional  studies.  EPA  may  conclude 
that  initialing  a  CERCLA  remedial 
action  using  the  Trust  Fund  at  some 
sites  on  the  NPL  is  not  appropriate 
because  of  more  pressing  needs  at  other 
sites,  or  because  a  private  party  cleanup 
is  already  underway  pursuant  to  an 
enforcement  action.  Given  the  limited 
resources  available  in  the  Trust  Fund, 
the  Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied.  It  is  also 
possible  that  EPA  will  conclude  after 
further  analysis  that  the  site  does  not 
warrant  remedial  action. 

RI/FS  at  Proposed  Sites 

An  RI/FS  may  be  performed  at  sites 
proposed  in  the  Federal  Register  for 

placement  on  the  NPL  (or  even  sites  that 
have  not  been  proposed  for  placement 
on  the  NPL)  pursuant  to  the  Agency's 
removal  authority  under  CERCLA,  as 
outlined  in  the  NCP  at  40  CFR  300.415. 
Although  an  RI/FS  generally  is 
conducted  at  a  site  after  it  has  been 
placed  on  the  NPL,  in  a  number  of 
circumstances  the  Agency  elects  to 
conduct  an  RI/FS  at  a  site  proposed  for 
placement  on  the  NPL  in  preparation  for 
a  possible  Trust  Fund-financed  remedial 
action,  such  as  when  the  Agency 
believes  that  a  delay  may  create 
unnecessary  risks  to  public  health  or  the 
environment.  In  addition,  the  Agency 
may  conduct  an  RI/FS  to  r-ssist  in 
determining  whether  to  conduct  a 
removal  or  enforcement  action  at  a  site 

Facility  (Site)  Boundaries 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (as  the  mere 
identification  of  releases),  for  it  to  do  so 

CERCLA  section  105(a)(8)(B)  directs 
EP,^  to  list  national  priorities  among  the 
known  "releases  or  threatened  releases" 
of  hazardous  substances.  Thus,  the 
purpose  of  the  NPL  is  merely  to  identify 
releases  of  hazardous  substances  that 
are  priorities  for  further  evaluation.      ^ 
Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  nazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 


intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases 
Of  course,  HRS  data  upon  which  the 
NPL  placement  was  based  will,  to  some 
extent,  describe  which  release  is  at 
issue.  That  is,  the  NPL  site  would 
include  all  releases  evaluated  as  part  of 
that  HRS  analysis  (including 
noncontiguous  releases  evaluated  under 
the  NPL  aggregation  policy,  described  at 
48  FR  40663  (September  8.  1983)). 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  an  RI/FS  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.68(d)). 
During  the  RI/FS  process,  the  release 
may  be  found  to  be  larger  or  smaller 
than  was  originally  known,  as  more  is 
learned  about  the  source  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  posed;  the 
boundaries  of  the  release  need  not  be 
defined,  and  in  any  event  are 
independent  of  the  NPL  listing. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  boundeiries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  will  be  impossible  to  describe  the 
boundaries  of  a  release  with  certainty. 

For  these  reasons,  the  NPL  need  not 
be  amended  if  further  research  into  the 
extent  of  the  contamination  expands  the 
apparent  boundaries  of  the  release. 
Further,  the  NPL  is  only  of  limited 
significance,  as  it  does  not  assign 
liability  to  any  party  or  to  the  owner  of 
any  specific  property.  See  Report  of  the 
Senate  Committee  on  Environment  and 
Public  Works,  Senate  Rep.  No.  96-648, 
96th  Cong..  2d  Sess.  60  (1980).  quoted 
at  48  FR  40659  (September  8.  1983).  If 
a  party  contests  liability  for  releases  on 
discrete  parcels  of  property,  it  may  do 
so  if  and  when  the  Agency  brings  an 
action  against  that  party  to  recover  costs 
or  to  compel  a  response  action  at  that 
property. 

At  the  same  time,  however,  the  RI/FS 
or  the  Record  of  Decision  (which 
defines  the  remedy  selected.  40  CFR 
300.430(f))  may  offer  a  useful  indication 
to  the  public  of  the  areas  of 
contamination  at  which  the  Agency  is 
considering  taking  a  response  action, 
based  on  information  known  at  that 
time.  For  example.  EPA  may  evaluate 
(and  list)  a  release  over  a  400-acre  area, 
but  the  Record  of  Decision  may  select  a 
remedy  over  100  acres  only.  This 
information  may  be  useful  to  a 
landowTier  seeking  to  sell  the  other  300 


43318 


Federal  Register  /  Vol.  59.  No.  162  /  Tuesday,  August  23,  1994  /  Proposed  Rules 


acres,  but  it  would  result  in  no  formal 
change  in  the  fact  that  a  release  is 
included  on  the  NPL.  The  landowner 
(and  the  public)  also  should  note  in 
such  a  case  that  if  further  study  (or  the 
remedial  construction  itself)  reveals  that 
the  contamination  is  located  on  or  has 
spread  to  other  areas,  the  Agency  may 
address  those  areas  as  well. 

This  view  of  the  NPL  as  an  initial 
identification  of  a  release  that  is  not 
subject  to  constant  re-evaluation  is 
consistent  with  the  Agency's  policy  of 
not  rescoring  NPL  sites: 

EPA  recognizes  that  the  NPL  process 
cannot  be  perfect,  and  it  is  possible  that 
errors  exist  or  that  new  data  will  alter 
previous  assumptions.  Once  the  initial 
scoring  effort  is  conuplete,  however,  the  focus 
of  EPA  activity  must  be  on  investigating  sites 
in  detail  and  determining  the  appropriate 
response.  New  data  or  errors  can  be 
considered  in  that  process  .  .  .  (Tlhe  NPL 
serves  as  a  guide  to  EPA  and  does  not 
determine  liability  or  the  need  for  response. 
(49  FR  37081  (September  21. 1984)). 

See  also  City  of  Stoughton.  Wise.  v. 
U.S.  EPA.  858  F.  2d  747,  751  (D.C.  Cir. 
1988): 


Certainly  EPA  could  have  permitted 
further  comment  or  conducted  further  testing 
(on  proposed  NPL  sites).  Either  course  would 
have  consumed  further  assets  of  the  Agency 
and  would  have  delayed  a  determination  of 
the  risk  priority  associated  with  the  site.  Yet 
*  *  •  "the  NPL  is  simply  a  rough  list  of 
priorities,  assembled  quickly  and 
inexpensively  to  comply  with  Congress' 
mandate  for  the  Agency  to  take  action 
straightaway."  Eagle-Picher  [Industries  v. 
EPA)  n.  759  F.  2d  (921.)  at  932  |(D.C.  Cir. 
1985)]. 

in.  Contents  ofThis  Proposed  Rule 

Table  1  identifies  the  6'NPL  sites  in 
the  General  Superfund  Section  and 
Table  2  identifies  the  4  NPL  sfles  in  the 
Federal  Facilities  Section  being 
proposed  in  this  rule.  Both  tables  follow 
this  preamble.  All  sites  are  proposed 
based  on  HRS  scores  of  28.50  or  above. 
The  sites  in  Table  1  and  Table  2  are 
listed  alphabetically  by  State,  for  ease  of 
identification,  with  group  number 
identified  to  provide  an  indication  of 
relative  ranking. 

To  determine  group  number,  sites  on 
the  NPL  are  placed  jn  groups  of  50;  for 
example,  a  site  in  Group  4  of  this 
proposal  has  a  score  that  fails  within  the 
range  of  scores  covered  by  the  fourth 
group  of  50  sites  on  the  NPL. 

Statutory  Requirements 

CERCLA  section  105(a)(8)(B)  directs 
EPA  to  list  priority  sites  "among"  the 
known  releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants,  and  section  105(a)(8)(A) 
directs  EPA  to  consider  certain 


enumerated  and  "other  appropriate" 
factors  in  doing  so.  Thus,  as  a  matter  of 
policy,  EPA  has  the  discretion  not  to  use 
CERCLA  to  respond  to  certain  types  of 
releases.  Where  other  authorities  exist, 
placing  sites  on  the  NPL  for  possible 
remedial  action  under  CERCLA  may  not 
be  appropriate.  Therefore,  EPA  has 
chosen  not  to  place  certain  types  of  sites 
on  the  NPL  even  though  CERCLA  does 
not  exclude  such  action.  If,  however,  the 
Agency  later  determines  that  sites  not 
listed  as  a  matter  of  policy  are  not  being 
properly  responded  to.  the  Agency  may 
place  them  on  the  NPL. 

The  listing  policies  and  statutory 
requirements  of  relevance  to  this 
proposed  rule  cover  sites  subject  to  the 
Resource  Conservation  and  Recovery 
Act  C'RCRA")  (42  U.S.C.  6901-69911) 
and  Federal  facility  sites.  This  policy 
and  requirements  are  explained  below 
and  have  been  explained  iii  greater 
detail  previously  through  rulemaking 
(56  FR  5598,  February  11, 1991). 

Releases  From  Resource  Consen'otion 
and  Recovery  Act  (RCRA)  Sites 

EPA's  policy  is  that  facilities  are 
eligible  for  NPL  listing  if  they  have  lost 
authorization  to  operate  and  for  which 
there  ere  additional  indications  that  the 
owner  or  operator  will  be  unwilling  to 
undertake  corrective  action. 
Authorization  to  operate  may  be  lost 
when  the  interim  status  of  the  facility  is 
terminated  as  a  result  of  a  permit  denial 
under  RCRA  section  3005(c)  (54  FR 
41004). 

Consistent  with  EPA's  NPL/RCRA 
policy,  EPA  is  proposing  to  add  one  site 
to  the  General  Superfund  Section  of  the 
NPL.  the  Aqua-Tech  Environmental  Inc. 
(Groca  Laboratories)  site  in  Spartanburg 
County.  South  Carolina,  that  operated  a 
RCRA  Treatment.  Storage  and  Disposal 
Facility  (TSDF)  under  interim  status. 
This  facility  lost  its  authorization  to 
operate  when  its  RCRA  TSDF  Part  B 
application  was  denied.  Material  has 
been  placed  in  the  public  docket 
documenting  this. 

Releases  From  Federal  Facility  Sites 

On  March  13,  1989  (54  FR  10520),  the 
Agency  announced  a  policy  for  placing 
Federrd  facility  sites  on  the  NPL  if  they 
meet  the  eligibility  criteria  (e.g.,  an  HRS 
•score  of  28.50  or  greater),  even  if  the 
Federal  facility  also  is  subject  to  the 
corrective  action  authorities  of  RCRA 
Subtitle  C.  In  that  way,  those  sites  could 
be  cleaned  up  under  CERCLA,  if 
appropriate. 

This  rule  proposes  to  add  four  sites  to 
the  Federal  Facilities  Section  of  the 
NPL. 


Economic  Impacts 

The  costs  of  cleanup  actions  that  may 
be  taken  at  any  site  are  not  directly 
attributable  to  placement  on  the  NPL. 
EPA  has  conducted  a  prehminary 
analysis  of  economic  implications  of 
today's  proposal  to  the  NPL.  EPA 
believes  that  the  kinds  of  economic 
effects  associated  wath  this  proposal 
generally  are  similar  to  those  effects 
identified  in  the  regulatory  impact 
analysis  (RIA)  prepared  in  1982  for  the 
revisions  to  the  NCP  pursuant  to  section 
105  of  CERCLA  and  the  economic 
analysis  prepared  when  amendments  to 
the  NCP  were  proposed  (50  FR  5882, 
February  12, 1985).  The  Agency  beheves 
the  anticipated  economic  effects  related 
to  proposing  and  adding  sites  to  the 
NPL  can  be  characterized  in  terms  of  the 
conclusions  of  the  earlier  RL\  and  the 
most  recent  economic  analysis. 

Inclusion  of  a  site  on  the  NPL  does 
not  itself  impose  any  costs.  It  does  not 
establish  that  EPA  necessarily  will 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take,  not 
directly  &x)m  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  the 
sites  included  in  this  rulemaking. 

The  major  events  that  typically  follow 
the  proposed  listing  of  a  site  on  the  NPL 
are  a  search  for  potentially  responsible 
parties  and  a  remedial  investigation/ 
feasibility  study  (RI/FS)  to  determine  if 
remedial  actions  will  be  undertaken  at 
a  site. 

Design  and  construction  of  the 
selected  remedial  alternative  follow 
completion  of  the  RI/FS,  and  operation 
and  maintenance  (O&M)  activities  may 
continue  after  construction  has  been 
completed. 

EPA  initially  bears  costs  associated 
with  responsible  party  searches. 
Responsible  parties  may  bear  some  or 
all  the  costs  of  the  KUFS,  remedial 
design  and  construction,  and  O&M,  or 
EPA  and  the  States  may  share  costs. 

The  State  cost  share  for  site  cleanup 
activities  has  been  amended  by  SARA. 
For  privately-owned  sites,  as  well  as  at 
publicly-owned  but  not  pubUcly- 
operated  sites,  EPA  will  pay  for  100% 
of  the  costs  of  the  RI/FS  and  remedial 
planning,  and  90%  of  the  costs 
associated  with  remedial  action.  The 
State  will  be  responsible  for  10%  of  the 
remedial  action.  For  publicly-operated 
sites,  the  State  cost  share  is  at  least  50% 
of  all  response  costs  at  the  sitei 
including  the  RI/FS  and  remedial  design 
and  construction  of  the  remedial  action 
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selected.  After  the  remedy  is  built,  costs 
fall  into  two  categories: 
— For  restoration  of  ground  water  and 
surface  water.  EPA  will  share  in 
startup  costs  according  to  the  criteria 
in  the  previous  paragraph  for  10  years 
or  until  a  sufficient  level  of 
protectiveness  is  achieved  before  the 
end  of  10  years. 
— For  other  cleanups,  EPA  will  share  for 
up  to  1  year  the  cost  of  that  portion 
of  response  needed  to  assure  that  a 
remedy  is  operational  and  functional 
After  that,  the  State  assumes  full 
responsibilities  for  O&M. 
In  previous  NPL  rulemakings,  the 
Agency  estimated  the  costs  associated 
with  these  activities  (RI/FS.  remedial 
design,  remedial  action,  and  O&M)  on 
an  average  per  site  and  total  cost  basis. 
EPA  will  continue  with  this  approach, 
using  the  most  recent  cost  estimates 
available;  the  estimates  are  presented 
below.  However,  there  is  wide  variation 
in  costs  for  individual  sites,  depending 
on  the  amount,  type,  and  extent  of 
contamination.  Additionally.  EPA  is 
unable  to  predict  what  portions  of  the 
total  costs  responsible  parties  will  bear, 
since  the  distribution  of  costs  depends 
on  the  extent  of  voluntary  and 
negotiated  response  and  the  success  of 
any  cost-recovery  actions. 


Cost  category 

Average  total 
cost  per  site  ■ 

Rl/FS 

1  350  000 

Remedial  Design 

Remedial  Action  

1.260,000 
^21  960  000 

New  present  value  of  O&M^  .. 

3,770,000 

Source:  Office  of  Program  Management. 
Office  of  Emergency  and  Remedial  Response. 
U.S.  EPA.  Wasfiington.  DC. 

'  1993  U.S.  Dollars 

^Assumes  cost  of  O&M  over  30  years, 
$400,000  for  the  first  year  and  10%  discount 
rate. 

3  Includes  State  cost-share. 

Costs  to  the  States  associated  with 
today's  proposed  rule  are  incurred  when 
the  sites  are  finalized  and  arise  &om  the 
required  State  cost-share  of:  (1)  10%  of 
remedial  actions  and  10%  of  first-year 
O&M  costs  at  privately-owned  sites  and 
sites  that  are  publicly-owTied  but  not 
publicly-ojwrated;  (2)  at  least  50%  of 
the  remedial  planning  (RI/FS  and 
remedial  design),  remedial  action,  and 
first-year  O&M  costs  at  pubhcly- 
operated  sites;  and  (3)  States  will 
assume  the  cost  for  O&M  after  EPA's 
period  of  participation.  Using  the 
budget  projections  presented  above,  the 
cost  to  the  States  of  undertaking  Federal 
remedial  planning  and  actions,  but 
excluding  O&M  costs,  would  be 


approximately  $21  miUion.  State  O&M 
costs  caimot  be  accurately  determined 
because  EPA.  as  noted  above,  will  pay 
O&M  costs  for  up  to  10  years  for 
restoration  of  groimd  water  and  surface 
water,  and  it  is  not  known  if  the  site  will 
require  this  treatment  and  for  how  long. 
Assuming  EPA  involvement  for  10  years 
is  needed.  State  O&M  costs  would  be 
approximately  $16  milUon. 

Placing  a  site  on  the  proposed  or  final 
NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  firms 
to  clean  up  the  sites  voluntarily,  or  it 
may  act  as  a  potential  trigger  for 
subsequent  er.frircement  or  cost- 
recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  discretionar>' 
and  made  on  a  case-by-case  basis. 
Consequently,  precise  estimates  of  these 
effects  cannot  be  made.  EPA  does  not 
believe  that  every  site  will  be  cleaned 
up  by  a  responsible  party.  EPA  cannot 
project  at  this  time  which  firms  or 
industry  sectors  will  bear  specific 
portions  of  the  response  costs,  but  the 
Agency  considers:  the  volume  and 
nature  of  the  waste  at  the  sites;  the 
strength  of  the  evidence  linking  the 
wastes  at  the  site  to  the  parties;  the 
parties'  ability  to  pay;  and  other  factors 
when  deciding  whether  and  how  to 
proceed  against  the  parties. 

Economy- wide  effects  of  an 
amendment  to  the  NPL  are  aggregations 
of  efforts  on  firms  and  State  and  local 
governments.  Although  effects  could  be 
felt  by  some  individual  firms  and  States, 
the  total  impact  of  this  amendment  on 
output,  prices,  and  emplojTnent  is 
expected  to  be  negUgible  at  the  national 
level,  as  was  the  case  in  the  1982  RI.\ 

Benefits 

The  real  benefits  associated  with 
today's  amendment  are  increased  health 
and  envirorunental  protection  as  a  result 
of  increased  public  awareness  of 
potential  hazards.  In  addition  to  the 
potential  for  more  Federally-financed 
remedial  actions,  expansion  of  the  NPL 
could  accelerate  privately-financed, 
voluntar>'  cleanup  efforts.  Listing  sites 
as  national  priority  tcirgets  also  may  give 
States  increased  support  for  funding 
responses  at  particular  sites. 

As  a  result  of  the  additional  CERCL.\ 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher-quahty  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficult  to  estimate  in  advance  of 
completing  the  RI/FS  at  these  sites 


IV.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

V.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  proposes  to  revise  the 
NPL.  an  NPL  revision  is  not  a  typical 
regulatory  change  since  it  does  not 
automatically  impose  costs.  As  stated 
above,  adding  sites  to  the  NTL  does  not 
in  itself  require  any  action  by  any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  cannot  identify  the  potentially 
affected  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significiuit 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recover>'  actions,  which  EP.A  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons.  I  hereby 
certify-  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  this  proposed  regulation  does 
not  require  a  regulatorv'  flexibility 
analysis. 
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National  PnoRmES  List,  Proposed  Rule  #17,  General  Superfund  Section 


state 


FL 
LA 
MS 
MT 
OR 
SC 


Site  name 


Escambia  Wood— Pensacola „ , ^ 

Agriculture  Street  Landfill 

Texas  Eastern  Kosdusto  Compressor  Station 

Burlington  Northern  Livingston  Shop  Complex 

Reynolds  Metals .— 

Aqua-Tech  Environmental  Inc.  (Groce  Laboratories) 


City/county 


Escambia  Co  .... 
New  Orteans ..... 

Attala  Co _ 

Livingston  

Troutdaie 

Spartanburg  09 


Number  of  Sites  Proposed  to  General  Superlund  Section:  6. 

'  Sites  are  placed  In  groups  (Gr)  cooespondfrig  to  groips  of  50  on  the  final  NPL. 

NATIONAL  PRIORITIES  LiST,  PROPOSED  RULE  #17,  FEDERAL  FACILITIES  SECTION 


State 


NC 
PA 
SC 
TN 


Site  name 


Cherry  Point  Marine  Corps  Air  Station 

WlDw  Grove  Naval  Air  &  Air  Resen/e  Station  ..>. 

Parris  Island  Marine  Corps  Recruit  Depot 

Arnold  Engineering  Devetopment  Center  (USAF) 


Number  of  Sites  Proposed  to  Federal  Facilities  Sectionc  4. 

'  Sites  are  placed  in  groups  (Gr)  corresponding  to  groups  of  50  on  the  final  NPL. 


City/county 


Havelock 

Willow  Grove 

Besmfort 

Coffee  Ca& 
FranUioCo.. 


NPL 
Gr' 


5 
5 
5 
5 
1 
5 


NPL 
Gr« 


1 
5 
5 
S 


List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  cootrol.  Chemicals, 
Hazardous  materials.  Intergovernmental 
relaticms.  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements,  Suporfund.  Waste 
treatment  and  disposal.  Water  pollution 
controL  Water  supply. 

Authority:  42  U.S.C  9605;  42  U.S.C  0620; 
33  U5.C  1321(c)(2);  E.a  11735.  3  CFR, 
1971-1975  Camp.,  p.  793;  E.0. 12580.  3  CFR, 
1987  Comp..  p.  193. 

Dated:  August )«.  1994. 
EUiaKP.Lawe, 

AssistoBt  Adminlstmtor,  Offke  of  Solid  Waste 
and  Emergency  Respoiue. 
IFR  Doc  94-20549  Filed  8-22-94;  8:45  un) 
BILUNQCOOE 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtmay  Traffic  Safety 
Administration 

49CFRPart555 
[Docket  94-89;  Notice  1] 

Temporary  Exemption  From  Motor 
Vehicle  Safety  Standards 

AGEMCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  request  for  comments. 

SUMMARY:  This  dociunent  requests 
comments  on  the  recommendaticMi  by 
the  National  Performance  Review  that 
the  nimiber  of  motor  vehicles  which 
may  be  exempted  from  compliance  with 
the  Federal  motor  vehicle  safety 


standaids  (FMVSSs)  on  the  basis  that 
they  possess  innovative  safety  features 
be  increased  bam  the  2,500  per  year 
presently  specified  by  statute.  The 
recommendation  is  biased  on  the  belief 
that  an  increase  may  encourage  vehicle 
manufacturers  to  seek  exemptions 
allowing  them  to  introduce  safety 
innovations. 

DATES:  The  closing  date  for  comments  is 
October  24, 1994. 

A[)ORESSES:  Comments  should  refer  to 
the  docket  niunber  and  the  notice 
number,  and  be  sulnnitted  to:  Docket 
Section,  room  5109,  Nassif  Building, 
400  Seventh  Street,  SW,  Washington, 
DC  20500.  (Docket  hours  are  fwm  9:30 
a.m.  to  4  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Noble  Bowie,  Office  of  Flans  and 
Frograms,  NHTSA  (202-366-2549). 

SUPPLEMENTARY  INFOfWIATION: 

Existii^  Exemption  Authority 

NHTSA  is  directed  by  49  U.S.C. 
30111  (formerly  15  U.S.C.  1392)  to  issue 
FMVSSs  to  reduce  the  number  and 
severity  of  vehicle  crashes  and  to  reduce 
the  likelihood  that  deaths  and  injuries 
will  occur  in  those  crashes.  In 
recognition  of  the  need  to  provide 
exemptions  from  the  FMVSSs  in 
special,  limited  circumstances,  NHTSA 
requested  Congress  in  1972  to  give  it 
express  authority  for  this  purpose.  The 
authority  was  intended  to,  among  other 
things,  permit  the  agency  to  grant 
exemptions  to  permit  vehicle 
manufacturers  to  allow  them  to 
incorporate  new  safety  features  into 
their  vehicles. 


In  response,  Congress  enacted 
legislation  later  that  same  year  to 
authmze  the  agehcy  to  exempt  a  motor 
vehicle  manufacturer  from  any  FMVSS 
based  on  any  one  of  four  find^fgs.  49 
U.S.C.  30113  (formerly  section  123  of 
the  National  Traffic  and  Motc»  Vehicle 
Safety  Act,  15  U.S.C.  1410).  One  was  a 
finding  that  "the  exemption  would 
make  easier  the  development  or  field 
evaluation  of  a  new  motor  vehicle  safety 
feature  providing  a  safety  4evel  at  least 
equal  to  the  safety  level  of  the 
standard."  Sudi  an  exemption  may  be 
granted  for  a  period  that  does  not 
exceed  two  years  (subject  to  renewal). 
The  exemption  may  not  cover  "more 
than  2,500  vehicles  to  be  sokl  in  the 
United  States  in  any  12-month  period". 
(49  U.S.C.  30113  (d)  and  (e)). 

There  is  scant  legislative  history 
regarding  the  congressional  intentions  - 
underlying  this  exemption  provision. 

A  single  sentence  of  explanation 
appeared  in  floor  statements  made  on 
October  6, 1972  by  SenatOT  Hartke: 

The  purpose  of  this  provision  is  to  enable 
manufiactuiers  to  experiment  with  innovative 
safety  concepts  but  not  endanger  the  beahJh 
and  safety  of  the  motoring  public. 
(See  pages  534207-34 209) 

In  issuing  FMVSSs,  the  agency  drafts 
them  to  be  as  performance  oriented  as 
possible  to  minimize  the  need  to  amend 
them  to  accommodate  futxue 
technological  advances.  If  a  vehicle 
manufacturer  nevertheless  finds  that  a 
provision  of  an  existing  standard  has  the 
effect  of  prohibiting  a  new  device,  it 
may  petition  the  agency  to  amend  that 
provision  so  as  to  allow  the  device.  At 
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any  given  time,  the  agency  is 
condurting  numoraus  rulemaking 
proceedings  in  response  to  such 
petitions.  In  a  very  few  cases  since  1972. 
vehicle  manufacturers  have  petitioned 
for  exemption  under  the  provision 
jtlatiiig  tc  i;in<)\  alivo  safety  fe.-Jtur\;s. 
indeed,  exemption  on  tho  grniindo  of  an 
■    innovative  safety  featvjrc  i;as  U.cn  ;?te 
least  frequently  i:ff;l  of  the  four 
rtatuicry  bases  upon  vvhit.h  a 
nianiifaiiiirer  mny  subrr.it  .ij-.  exeii-piion 
petition. 

National  Peribrmance  Review 

.  Tiiis  notice  responds  to  a  » 

recoir.mendation  by  The  National 
Ferfomian'  e  Review  (NTR).  which  n<is 
chairod  by  the  Vice  President  of  the 
\  Inited  States.  The  NPR  rtviewed 
NHTSA's  statutes  and  regulations,  and 
recommended  in  its  report,  "From  Red 
Tape  to  Resuhs,"  that  the  number  of 
vehicles  that  may  be  covered  by  a  safety 
exemption  be  raised.  For  the  benefit  of 
readers  unfamiliar  with  this  particular 
NPR  recommendation,  the  agency  has 
set  forth  below  the  relevant  passages 
from  the  accompanying  Report  of  the 
National  Performance  Review — 
September  199.3  (pp.  23-24): 

Background 

Teciinolog)'  and  consumer  preferent»-s 
often  change  faster  than  the  rulemaking 
process  of  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  can  move 
Today,  for  example,  automotive  safety  is  an 
important  cx>ncem  of  consumers. 
Manufacturers  who  can  detiver  the  safety 
features  their  customers  want  are  at  a  sales 
advantage.  Manufactiuers,  therefore,  have  a 
financial  incentive  for  investing  time  and 
money  in  new  or  improved  safety  features— 
if  they  thought  they  could  make  their  wny 
through  the  NHTSA  approval  process  in  fimi- 
to  capitalize  on  the  current  trends  in 
consumer  preferenr». 

Curri'ni  enabling  legislation  and  the 
NHTSA  rulemaking  ptocessfis,  however,  are 
too  enrumbering  aud  time  lonsuiiung  to 
risable  NHTSA  to  tuni  short-term  consumtT 
trends  into  long-tcmi  safety  advantoi.  T'le 
fost  and  time  required  to  assemble  the 
needed  justification  and  the  average  two  year 
duration  of  the  rjlemakin^  piotcss  can 
inFiibit  manufacturers  from  introducing 
safety  inipiovements.  As  a  rc^vilt,  co.Tsiiuers 
have  to  wait  two  y^.'rs  oi  mart:  b«for" 
iniprov«ments  reach  thp  market 

Ahhoiigh  NHTSA  run  grar.t  a  ;<'ii;ptir.iry 
ix'-nrsptio.j  from  stnnriurd.s  to  hnip  i:dvi:r.(  •' 
nt.w  safety  sv!;teui.s.  no  wons  than  2. ."50!) 
vi"'iii  ),...  (ill,  f)^.  stilc'  pp!  \ear  for  iv><...h 
I  M.nptian  granted.  This  numl«:r  is  ttKj  low 
to  .  rovide  mani!fa(  ti;rors  u  i'h  SLifTniiM.t 
If  ontimic  and  marketirg  inrfiniivf^  auA  to 
allov.  cxfciK.lvp  real  world  fv;-iti);)tions 

Af  fsons 

1.  Legislation  should  be  ena«  ted  to 
laise  the  current  2.500-vehicle  limit  on 
f  xcmptions 


NHTSA  should  <x)nsider  all  factors  that  are 

re)ev?.:5t  to  expanding  the  exemption 
provi.;ion  into  a  n:'.rp  eff-itive  mpcha;ii.sm 
for  cyouragin:^  safttv  innovations.  NHTSA 
s.'.ouid  then  determine  what  hij^hcr 
I'xenipfion  authority  is  desirable  and  draft 
IfeRi^I.  non  forsiihnsission  toCkingress  at  the 
be^innii,!>  of  the  next  sesbion  yanuary  1995). 

i.t  gisLTi(  n  should  be  pnai.ted  to  authorize 
.NH  J  SA  tn  f-nuit  su  Ji  i  xtvnpiioas  aflor  publi. 
not't'o  prd  comment. 

N!:TS.|\  r.hculd  gmi!  (;x-  Tipt;i.<<s  on!y  af*,.-r 
it  is  ya!i;;r.i»fl  ih?:',  a  ni;  n.lKf'urer  will 
thoroiivhh  tvr.'-iate  the  tictual  "on-roaff 
l;t  leiits  (or  prrbh^ms)  of  the  exempted  sauity 
sysie;R.  NHTSA  should  ensure  that  the 
ir.c:>'.:*..(Jij.'-fi.'-scairv  c^:  lh'>  B'..:iijaiicn  ai:d 
help  thera 'o  do  this. 

Implij  afinnj, 

Bv  in  rc:,-i\i}g  I.V  v.  r,ii.l.-  Ict.w,  NHnsA 
v.-ill  promote  (XM)p;;r;ilni!i  between 
government  and  inn  ist;7,  motivate  indastry 
to  intruduce  nnw  r-afety  devtcfs  because  of 
the  ffonorotr  advantage  cf  selling  innovative 
siffoty  fp;itures,  Pihanoa  support  from 
ir.iJus'rv  and  consumers  for  possible  safnfy 
imprrjveraents,  and  intrtxiuce  some  safery 
advances  to  the  marketplace  sooner  than 
might  oc»;ur  through  lengtny,  c:osi!y,  and 
c  on'.nntious  rulemaking. 

Fiscal  Impact 

Both  industry  and  govenm>ent  will  be  able 
to  rtdice  costs  assoc  iated  with  research  and 
evaluation  NHTSA  will  also  realize  a 
reduction  in  staff  resources  currently  devoted 
to  rulemaking;  however,  the  specilic;  fiscal 
implications  will  depend  on  the  nature  and 
frequency  of  enemptions  and  (annol  be 
fstimaied. 

Issues  for  Public  Comment 

In  order  to  assess  the  need  for 
legislation  and  to  prepare  a  request  for 
it  by  January  1995,  if  such  is  warranted, 
NHTSA  requests  information  that  will 
assist  it  in  identifying  wcys  in  which  its 
exemption  authority  could  be  amended 
to  pnrourage  nianufacture-s  to  seek 
exemptions  in  order  to  in;  corporate  new 
.safety  tec:hnologies  in  production 
\eh''f:fe.s  at  the  earliest  Mr.-,e  in  advance 
of  poSL.'bie  amendments  of  relevant 
F'VIV.SSs.  Two  particular  conc<;ms 
underlie  the  NPR  report.  (1)  the 
minimum ^ize  of  p.'-oduction  runs  cf 
nev.'  s.do;\  features  neieswrv  to  be 
•  <-oiioinii:3llv  fea';ibii.;  and  (2)  the 
mininium  number  of  v-hicles  n>tiuin  d 
to  pruviJe  £?;it.ist:r.allv  s>fTi;fi<;ant  liata 
for  evaluation.  Themion:-.  Nlf ISA  «sks 
\«:hif:!f;  manufartiirers  to  quantifv  thev; 
two  mini.na,  and  ex;j!ain  f!.e  babi*.  for 
tho:r  ru'.ptmses.  Manufacturers  and 
other  cominenlers  should  sutunil 
do(  uments.  analyses,  or  other  dat  ^  ih  .t 
are  gesTnane  to  these  <  oncT-ms 

NHTSA  also  rc-quests  comments  on 
the  foilowing  issues — 

1.  Whether  itnpedi.meuts  t  \ist,  such 
as  liability  ccnccms.  that  discourage 
vehicle  manufacttirers  from  u<nng  the 


exemption  process  to  evaluate  safety 
innovations. 

2.  The  identity  of  any  specific  existing 
or  anticipated  safety  irmovations  whose 
introduction  might  be  prohibited  by  an 
existing  or  proposed  FMVSS  and  for 
which  vehicle  manufacturers  womIH 
apply  for  exemption  if  the  numl>^r  of      " 
vehicles  cov.jn  d  were  increased,  .md/or 
if  Uie  exemptiun  term  were  longer. 

3.  The  1.  ve!  to  whi'ii  the  number  ol 
exenipied  vehicles  would  have  to  bo 
increased  and,or  the  extent  to  whirh 
exempti'/r  U)^r.\  would  have  to  !,e 
lengthened  in  ;-,rdor  to  encuruge 
vehicle  manufpc.-^ urers  to  apply  for 
temporary  exemptions. 

4.  Whether  the  number  of  exempted 
vehicles  andyoi  term  should  be  leh  to 
the  AchninisUatois  discretion,  instead 
of  bt^ing  stafutoniy  specified  as  at 
present. 

5.  Under  expanded  exemption 
authority,  how  the  agency  should 
assess,  in  advance  of  the  results  of  en 
on-the-road  evaluation,  the  likelihood 
that  an  innovative  safety  feature  uill 
yield  equal  or  superior  safety  benefits. 
The  agency  is  mindful  of  the  concern 
expressed  in  the  legislative  history  th^t 
the  issuance  of  exemptions  for 
umovaUve  safety  features  should  not 
endanger  the  health  and  safety  of  the 
motoring  public.  If  the  number  of 
vehicles  that  can  be  covered  by  in  a 
single  exemption  is  inca-eased,  there 
could  be  a  commensurate  increase  in 
the  potential  adverse  consequences  of 
an  erroneous  judgment  by  the  agency 
that  an  innovative  feature  will  provide 
safety  benefits  that  equal  or  exceed 
those  of  complving  features. 

6.  Whether  there  are  other 
amendm.ents  to  NffTSA's  existing 
statutory  authority,  49  U.S.C.  Chapter 
301— .Motor  Vehicle  Safety  (form.erly  15 
U.S.C.  1381  et  seq..  the  National  T.'affi( 
and  Motor  Vehicle  Safety  Act)  whir  h 
would  encour.ige  automotive  .safety 
innovations  without  r.  imprc.niising 
safetv. 

7.  Trie  validity  cf  the  aspumpti^jes 
underlying  NFK's  analysis  and 
conclusions. 

it  is  lequesteti  but  not  requind  Ih.it 
ten  topic's  of  c..ch  comm.  nt  Ik* 
sidunitt^d.  No  c  onuner.ts  mav  t  xt  enl  If, 
(iifu  en)  pages  in  length  (49  CT'R 
."ij J.21  i.  Nec.eisa.'y  attachrt-'en's  mijy  he 
append-*d  to  sabmis<-inns  w",h(i;:t 
retard  to  the  IS-p'ge  liti^it. 

All  comments  rereived  befo.re  the 
f  lose  of  business  on  the  con:ment 
clo.s-jng  d-itM  listed  above  w;!)  be 
t:>.';;siden^d  and  will  be  available  fur 
examination  in  the  docket  room  and  the 
aliove  address  both  before  end  efter  that 
date.  To  the  extent  possible,  comments 
filed  after  the  closing  date  will  he 
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considered.  The  agency  will  continue  to 
file  relevant  information  as  it  becomes 
available.  It  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material.  Those 
commenters  desiring  to  be  notified  upon 
receipt  of  their  comments  by  the  docket 
section  should  include  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receipt  of  their 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Authority:  49  U.S.C.  30117. 
Issued  on:  August  16,  1994. 
Donald  C.  Bischoff, 

Associate  Administrator  for  Plans  and  Policy. 
[FR  Doc.  94-20635  Filed  8-22-94;  8:45  am) 
BILUNG  COOe  4910-59-P 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1048 

lEx  Parte  No.  MC-07  (Sub-No.  43)] 

McAllen,  TX  Commercial  Zone — 
Passenger  Operations 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  The  City  of  McAllen,  TX 
(petitioner}  has  filed  a  petition  seeking 
withdrawal  of  the  commercial  zone 
exemption  provided  in  49  U.S.C. 
10526(b)  so  as  to  subject  the  local 
operations  of  motor  passenger  carriers 
that  traverse  the  United  States-Mexico 
border  within  the  commercial  zone  of 
McAllen  (and,  if  appropriate,  other 
cities  similarly  situated)  to  the 
regulatory  requirements  normally 
applicable  to  the  routes,  rates,  and 
services  of  motor  carriers  of  passengers 
in  interstate  and  foreign  commerce. 
Petitioner  alleges  that  the  requested 
relief  is  necessary  to  alleviate  problems 
of  public  safety,  traffic  congestion,  and 
unfair  competition  by  exempt  foreign 
passenger  carriers  operating  within  the 
commercial  zones  of  border 
municipalities.  Petitioner  alleges  that 
these  problems  have  been  exacerbated 
by  the  recent  passage  of  the  North 
American  Free  Trade  Agreement 
(NAFTA).  Comments  in  support  of  the 
petition  were  filed  by  Valley  Transit 
Company,  Inc.,  the  Railroad 
Commission  of  Texas,  and  the  Attorney 
General  of  the  State  of  Texas.  Following 
receipt  of  public  comments  resulting 
from  this  advance  notice  of  proposed 
rulemaking  (ANPR),  specific  changes  to 
our  commercial  zone  regulations  would 
be  proposed  for  comment  if  we  proceed 


to  the  notice  of  proposed  rulemaking 

stage. 

dates:  Any  person  interested  in 

participating  in  this  proceeding  as  a 

party  of  record  may  file  comments  by 

October  24,  1994. 

ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  Ex  Parte 
No.  MC-37  (Sub-No.  43)  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  for 
hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  For  a  more 
detailed  discussion  of  the  current 
regulations,  the  issues  raised  by  the 
petition,  and  the  information  that  we 
seek,  see  the  Commission's  separate 
decision.  To  obtain  a  copy  of  this 
decision,  write  to,  call,  or  pick  up  in 
person  from:  Office  of  the  Secretary, 
Room  2215,  Interstate  Commission, 
Washington,  D.C.  20423.  Telephone: 
(202)  927-7428.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721.) 

Regulatory  Flexibility  Analysis 

Becawse  this  is  not  a  notice  of 
proposed  rulemaking  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  we  need  not 
conduct  now  an  examination  of  its 
impact  on  small  businesses  pursuant  to 
that  Act.  Nevertheless,  we  welcome  any 
comments  regarding  the  small  entities 
considerations  embodied  in  that  Act.  If 
we  decide  to  issue  a  notice  of  proposed 
rulemaking,  we  will  conduct  ^an 
appropriate  Regulatory  Flexibility  Act 
examination. 

Envirotunental  and  Ener^ 
Considerations 

Issuance  of  this  ANPR  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources 
because  we  merely  seek  information  and 
are  not  proposing  any  change  in  current 
rules  CM"  policy. 

We  preliminarily  conclude  that,  even 
if  we  subsequently  decide  to  grant  the 
relief  sought  by  petitioner,  an 
.environmental  assessment  would  not  be 
necessary  under  our  regulations  because 
the  proposed  action  would  not  result  in 
changes  in  carrier  operations  that 
exceed  the  thresholds  established  in  our 
regulations.  See  49  CFR  1105.6(c)(2). 
Nonetheless,  we  invite  comments  on  the 
environmental  and  energy  impacts  of 
petitioner's  proposal. 

List  of  Subjects  in  49  CFR  Part  1048 

Cominercial  zones,  Motor  carriers. 


Authority:  49  U.S.C.  10321  and  10526;  5 
U.S.C.  553. 
Decided:  August  11, 1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  Williams, 

Acting  Secretary. 

|FR  Doc.  94-20653  Filed  8-22-94;  8:45  am) 

BILLING  CODE  703S-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AC42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  fpr  Lesquerella  Perforata 
(Spring  Creek  Bladderpod) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  endangered  status  for  Spring 
Creek  bladderpod  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  This  rare  plant  is  presently 
known  from  only  a  limited  area  within 
Tennessee's  Central  Basin.  It  is 
threatened  by  habitat  alteration; 
residential,  commercial,  or  industrial 
development;  livestock-grazing; 
conversion  of  its  limited  habitat  to 
pasture;  and  habitat  encroachment  by 
woody  vegetation  and  herbaceous 
perennials.  This-proposal,  if  made  final, 
would  extend  the  protection  and 
recovery  provisions  of  the  Act  to  Spring 
Creek  bladderpod. 

DATES:  Comments  &x)m  all  interested 
parties  must  be  received  by  October  24, 
1994.  Public  hearing  requests  must  be 
received  by  Octol)er  7,  1994. 
ADDRESSES:  Comments,  materials,  and 
requests  for  a  public  hearing  concerning 
this  proposal  should  be  sent  to  the  Field 
Supervisor,  Asheville  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806;  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  R.  Currie  at  the  above  address 
(704/665-1195,  Ext.  224). 

SUPPLEMENTARY  INFORMATION: 

Background 

Lesquerella  perforata  (Spring  Creek 
bladderpod),  described  by  R.  C.  Rollins 
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(Rollins  1952),  occurs  within  a  small 
arra  in  Wilson  Cnunly  in  the  \  ii  inity  of 
Lebanon.  Tennessee.  Thi.s  wiriter  annual 
is  2  to  4  decimeters  (8  to  16  inches)  tall. 
Its  auricul.ife  leaves  are  oblong  to  ovate 
in  shape.  The  flowers  have  p'?tak  th?t 
are  7  to  10  millimeters  (0.3  to  QA 
inches)  long  and  are  white  to  lavt'i;der 
in  color.  It  has  a  broadly  ovcid-shaped 
fruit  that  is  hairless  on  the  outside  and 
densely  pubescent  on  the  inside.  An 
internal  partition  between  the  t^'o 
halves  of  the  fruit  is  "perforated"  or 
missing. 

LesquereUa  perforata  is  a  winter 
annual  that  germinates  in  early  fall, 
overwinters  as  small  rosettes  of  leaves, 
and  flowers  the  following  spring. 
Flowering  usually  occurs  in  March  and 
April.  Soon  after  the  flowers  wither,  the 
fruit  matures  and  the  plants  die.  The 
fruits  split  open  and  the  enclosed  seeds 
fall  to  the  ground  and  lie  dormant  until 
<he  fail,  when  the  cycle  starts  over 
again,  if  conditions  are  not  suitable  for 
germination  the  following  fall,  the  seeds 
can  remain  dormant  (but  viable)  for 
several  years  (Krai  1983.  Rollins  1952, 
Rollins  1955,  Baskin  and  Baskiji  1990). 

This  species  is  typically  found 
growing  on  floodplains.  It  requires 
annua!  disturbance  in  order  to  complete 
its  hfe  cycle.  Historically,  this 
distuiijance  was  probably  provided  by 
periodic  flooding  of  the  streams  along 
which  it  occurs.  This  flooding  is 
thought  to  have  removed  the  perennial 
grasses  and  woody  plants  that  quickly 
invade  the  floodplains  without  regular 
natural  or  artificial  disturbance. 
Cultivation  of  annual  crops,  such  as 
com,  provides  an  excellent  means  of 
artificially  maintaining  the  habitat, 
provided  there  is  no  fall  plowing,  and 
herbicide  use  is  limited.  No-till  farming 
techniques  are  believed  lo  adversely 
affect  the  species  because  of  the 
extensive  use  of  herbicides  required  to 
successfully  implement  the  technique. 
Row-crop  cultivation,  which  avoids  the 
use  of  fall  plowring  and  delays  spring 
plowing  until  the  majority  of  the  pkinls 
have  set  firuit,  does  not  seem  to 
adversely  affect  the  species  (Somers  et 
al.  1993;  Shea  et  al.  1993;  Somers, 
Massachusetts  Natural  Heritage  and 
Endangered  Species  Program,  personal 
communication,  1992). 

LesquereHa  perforata  is  known  from 
four  populations  consisting  of  13  extant 
sites  in  Wilson  County,  Tennessee. 
Three  additional  sites  no  longer  support 
the  species.  One  of  the  extant 
populations  occurs  along  Spring  Creek 
and  consists  of  five  groups  of  plants. 
Another,  consisting  of  four  groups  of 
plants,  is  found  along  Lower  Bartons 
Creek.  Two  sites  are  located  farther 
upstream  and  are  designated  the  Middle 


Bartons  Creek  population.  The  fourth 
popuiatiun  consists  of  two  sites  and  is 
Ijf  fitwj  along  a  tributary  of  Bartons 
Creek.  Al)  ol  the  known  sites  ior  the 
spetjes  are  found  within  a  few  miles  of 
each  other:  with  only  one  exception, 
sites  are  v.'ithin  the  floodplains  of 
Soring  and  Bartons  Creeks  or  within  the 
fioodplain  of  a  Bartons  Creek  tributary. 
The  only  nonfioodplain  lo«;ation  is 
within  a  glade-like  area  sligh'ly  ebove 
the  fioodplain  of  Spring  Creek  (Somers 
ft  a!.  1993).  All  of  the  known  sites 
supporting  L.  perforata  are  privately 
owned,  and  none  are  protected  through 
cooperative  management  agreements 
with  the  State  or  the  Service, 

The  following.site  specific 
inform.?.tion  is  from  Some-rs  et  al.  (1993). 

Spring  Creek  Population:  Site  1  is  the 
largest  known  site  for  the  species  and  is 
also  the  L.  perforcin  type  locality.  In 
1992  the  site  supported  over  100,000 
individuals.  Although  this  is  a 
significant  population,  plants  were 
much  denser,  and  the  area  supporting 
them  was  larger,  in  1980.  Site  2  is  a  field 
that  si'pported  about  500  plants  in  1992. 
Site  3  supported  25,000  to  50.000  plants 
in  1992.  Site  4  is  a  small  area,  about  90 
feet  long  and  43  feet  wide,  supporting 
between  1,000  and  5,000  in  1992.  Site 

5  is  the  only  non-Qoodplain  site  for  the 
species  and  was  discovered  during  the 
1992  field  work  to  update  the  status  of 
L.  perforata.  The  area  is  a  triangular- 
shaped  glade  that  is  about  1 50  feet  long 
and  about  100  feet  wide  at  its  widest 
point.  The  site  was  estimated  to  support 
between  500  and  1.000  plants  in  1992. 

Lower  Bartons  Creek  Population:  Site 

6  is  a  small  site  that  supported  about 
1,000  plants  in  1992.  Site  7  is  a  small 
site  that  supported  two  small  clumps 
(30  feet  by  5  feet)  of  the  species  in  1992. 
Site  8  is  a  smell  site  that  supported  only 
a  few  plants  in  1992.  Site  9  is  a 
medium-sized  site  that  supported  about 
10,000  plants  in  1992. 

Middle  Bartons  Creek  Population:  Site 
10  is  a  small  trad  in  an  industriahzed 
area  near  Lebanon  that  supported  about 
600  plants  in  1992.  Site  l::  -s  near  Site 
10  but  supports  a  larger  colony  of  about 
5,000  plants. 

Bart.ons  Qf-eek  Tributary  Population: 
Site  12  is  located  along  1,000  feet  of  the 
fioodplain  of  an  ephemeral  tributary-  of 
Bartons  Creek.  In  1992  it  supported 
about  450  plants.  Site  13  is  a  small  area 
located  near  Site  12;  it  co^itains  only  a 
few  individuals.  In  1992  the  area  was 
overgrown  with  dense  herbaceous 
growth. 

Federal  government  actions  on  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.),  which  directed  the 
Secretary  of  the  Smithsonian  Institution 


to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  Huuse  Ck.>rument  ^.",l.  '!4- 
51,  was  presenied«to  Congress  on 
January  9,  1975.  On  July  1. 1975,  the 
Se.'vice  pabJish^d  a  notice  (40  FR 
27823)  that  formally  accepted  the 
Smithsoni.-.n  rr>purt  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4fb^(3;)  of  the  Act.  By  accepting 
this  report  as  a  petition,  the  Service  rdsa 
acknov.  ledged  its  iniferition  to  review 
the  st:itus  of  those  plant  taxa  na.-ned 
within  the  report.  Lesqufrelh  perforata 
was  inclur'r-.d  in  the  Smithsonian  ri;port 
and  the  July  1,  1975,  notice  of  leview. 
On  June  16. 1976,  the  Service  published 
a  proposed  rule  (41  FR  24523)  to 
determine  approximately  1,700  vasciil.  r 
plant  taxa  to  be  endangered  S|>ecies 
pursuant  to  Section  4  of  the  Act;  L 
perforata  was  included  in  this  propos,-«l 

The  1978  amendments  to  the  Act 
required  th^t  all  proposals  over  2  yrars 
old  be  withdrawn.  On  December  10. 
1979  (44  FR  70796),  the  Service 
published  a  notice  withdrawirg  plajits 
proposed  on  June  16, 1976.  Leaq'aerella 
perforata  was  included  as  a  category  1 
species  in  the  revised  notice  of  review 
for  native  plants  pubUshed  en  December 
15,  1980  (45  FR  82480).  Category  1 
species  are  those  for  which  the  Sen  ic-e 
has  information  that  indicates  that 
proposing  to  list  them  as  endangered  or 
threatened  is  appropriate.  This  species 
was  maintained  in  category  1  when  the 
notice  of  review  for  native  plants  was 
revised  in  1983  (48  FR  53640)  and  ag.^in 
in  1985  (50  FR  39526),  1990  (55  FR 
6184),  and  1993  (58  FR  51144). 

The  Service  funded  a  survey  in  1992 
to  update  the  status  information  on  L. 
perforata.  A  final  report  was  received  in 
Februai7  1993.  During  the  1992  and 
1993  field  seasons,  personnel  with  the 
Tennessee  Department  of  Environment 
and  Conservation  conducted  extensive 
inventories  of  all  the  known  and 
potential  sites  for  this  species. 

All  plants  included  in  the 
comprehensive  plant  notices  a;s  treated 
as  under  petition.  Section  4(b)(3)(B)  of 
the  Act,  as  amended  in  19^2,  requires 
the  Secretarj-  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 

1982  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  L.  perforata  because  of  the 
acceptxnce  of  the  1975  Smithsonian 
report  as  a  petition.  Each  year  between 

1983  and  1993  the  Service  found  that 
the  petitioned  listing  of  this  species  was 
warranted  but  precluded  by  other  listing 
actions  of  a  higher  priority  and  that 
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additional  data  on  vulnerability  and 
threats  were  still  being  gathered. 
Publication  of  this  proposal  constitutes 
the  final  1-year  finding. 

Summary  of  Factory  Affecting  the 

Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Lesquerella  perforata 
Rollins  (Spring  Creek  bladderpod)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range 

Most  of  the  known  locations  for  this 
species  are  threatened  by  the 
encroachment  of  more  competitive 
herbaceous  vegetation  and/or  woody 
plants.  Active  management  is  required 
to  ensure  that  the  species  continues  to 
survive  at  all  sites.  Direct  destruction  of 
habitat  for  commercial,  residential,  or 
industrial  development  is  the  most 
significant  threat  to  the  species  at  this 
time.  Lesquerella  perforata  is  threatened 
by  the  loss  of  habitat  through' 
conversion  of  land  to  uses  other  than 
cultivation  of  annual  crops.  Historically, 
its  habitat  was  maintained  by  natural 
events,  such  as  flooding.  Annual  crop 
production  is  apparently  the  primary 
mechanism  by  which  essential  habitat  is 
now  maintained.  Residential,  business. 
or  industrial  construction  removes  the 
species'  preferred  habitat  directly  or 
creates  an  environment  where 
succession  is  allowed  to  proceed  or 
more  competitive  plant  species  are 
intentionally  established  or  are  allowed 
to  invade  the  area.  Conversion  of  sites 
to  pasture  or  other  uses  that  maintain  a 
perennial  cover  crop  are  a  significant 
threat.  In  order  for  this  annual  plant  to 
complete  its  life  cycle  each  year,  it  is 
essential  that  the  sites  not  be  plowed  or 
disked  after  the  seeds  have  germinated 
in  the  fall  and  that  spring  plowing  and 
planting  be  delayed  until  the  plants 
have  matured  in  the  spring.  This 
requirement  is  easily  met  through  the 
production  of  crops  such  as  com, 
provided  that  traditional  cultivation 
methods  are  used.  Use  of  no-till 
cultivation  techniques  does  not  appear 
to  maintain  the  species'  habitat.  This  is 
probably  because  of  the  lack  of  physical 
disturbance  of  the  soil  and  the 
dependence  upon  herbicides  that 


characterize  the  technique  (Shea  et  al. 
1993,  Somers  et  al.  1993). 

B.  Ovenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes 

There  is  little  or  no  commercial  trade 
in  Lesquerella  perforata  at  this  time. 
Most  populations  are  very  small  and 
cannot  support  the  collection  of  plants 
for  scientific  or  other  purposes. 
Inappropriate  collecting  for  scientific 
purposes  or  as  a  novelty  is  a  threat  to 
the  species. 

C.  Diaease  or  predation 

Disease  and  predation  are  not  known 
to  be  factors  affecting  the  continued 
existence  of  this  species  at  this  time. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Lesquerella  perforata  is  listed  as  an 
endangered  plant  in  Tennessee  under 
that  State's  Rare  Plant  Protection  and 
Conservation  Act.  This  law  regulates  the 
sale  of  endangered  plants  and  prohibits 
anyone  fi-om  knowingly  taking  an 
endangered  plant  without  the 
permission  of  the  landowner  or  land 
manager. 

Should  this  species.be  added  to  the 
Federal  list  of  endangered  and 
threatened  plants,  additional  protection 
from  taking  will  be  provided  when  the 
taking  is  in  violation  of  any  State  law, 
including  State  trespass  laws.  Protection 
from  inappropriate  commercial  trade 
would  also  be  provided. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

None  are  knowTi  at  this  time. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Lesquerella 
perforata  as  an  endangered  species.  This 
species  is  faced  with  imminent  threats 
from  loss  of  habitat  to  development  and 
other  uses  incompatible  with  the 
species'  survival,  and  by  competing 
vegetation  that  is  no  longer  controlled 
by  natural  flood  regimes.  These  threats 
are  compounded  due  to  the  species' 
restricted  range  and  limited  number  of 
populations.  In  accordance  with  the 
definitions  for  endangered  and 
threatened  species  found  in  section  3(6) 
and  (19)  of  the  Act,  endangered  is  the 
most  appropriate  classification  for  L 
perforata. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 


extent  prudent  and  determinable,  the 
Secretary  designate  any  habitat  of  a 
species,  which  is  considered  to  be 
critical  habitat,  at  the  time  the  species 
is  determined  to  be  endangered  or 
threatened.  Title  50,  Part  424  of  the 
Code  of  Federal  Regulations,  Section 
424.12(1)  states  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (ii)  Such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  Both 
•  situations  apply  to  L.  perforata. 

Publication  of  critical  habitat  maps 
would  increase  public  interest  and 
possibly  lead  to  additional  threats  for 
the  species  from  collecting  and 
vandalism.  This  species  occurs  at  a 
limited  number  of  sites,  and  most  are 
fairly  accessible.  Publication  of  critical 
habitat  descriptions  and  maps  would 
make  Lesquerella  perforata  more 
vulnerable  and  would  increase 
enforcement  problems. 

Critical  habitat  also  would  not  be 
beneficial  in  terms  of  adding  additional 
protection  for  this  species  under  Section 
7  of  the  Act,  Regulations  promulgated 
for  the  implementation  of  Section  7 
provide  for  both  a  "jeopardy"  standard 
and  a  "destruction  or  adverse 
modification"  of  critical  habitat 
standard.  Because  of  the  highly  limited 
distribution  of  this  species,  any  Federal 
action  that  would  destroy  or  have  any 
significant  adverse  affect  on  its  habitat 
would  likely  result  in  a  jeopardy 
biological  opinion  under  Section  7. 
Under  these  conditions,  no  additional 
benefits  would  accrue  from  designation 
of  critical  habitat  that  would  not  be 
available  through  listing  alone. 

The  owners  and  managers  of  all  the 
known  populations  of  this  species  will 
be  made  aware  of  the  plants'  locations 
and  of  the  importance  of  protecting  the 
species  and  its  habitat.  Should  Federal 
involvement  occur,  habitat  protection 
will  be  addressed  through  the  Section  7 
consultation  process,  utilizing  the 
jeopardy  standard.  Protection  of  the 
species'  habitat  will  also  be  addressed 
through  the  recovery  process.  No 
additional  benefits  would  resuh  from  a 
determination  of  critical  habitat. 
Therefore,  the  Service  concludes  that  it 
is  not  prudent  to  designate  critical 
habitat  for  Lesquerella  perforata. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 
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rernvery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
^ct  provides  for  possible  land 
acquisition  arid  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  bsted,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its^ 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  fonnal  consultation  with 
the  Service. 

All  of  the  known  Lesquerella 
perforata  populations  are  on  privately 
owned  land  where  there  is  no  known  or 
anticipated  Federal  involvement  at  the 
present  time. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17. bl. 
17.62,  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  Section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.61, 
would  apply.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  this  species  in  interstate  or 
foreign  commerce,  or  to  remove  and 
reduce  to  possession  the  species  from 
areas  under  Federal  jurisdiction.  In 
addition,  for  endangered  plants,  the 
1988  amendments  (Pub.  L.  100-478)  to 
the  Act  prohibit  the  malicious  damage 
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or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  anv  State 
law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  threatened  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
pennits  should  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Ser\ice.  Attention: 
Endangered  and  Threatened  Species 
Permits,  1875  Century  Boulevard,  Suite 
200.  Atlanta,  Georgia  30345  (404.'67<^ 
4000). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  nr 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  these 
proposed  rules  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

1 1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Lesquerella 
perforata; 

(2)  Tthe  location  of  any  additional 
populations  of  Lesquerella  perforata  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  bv  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  .  ctivities  in  the 
.subject  area  and  their  possible  impacts 
on  Lesquerella  perforata. 

Final  promulgation  of  the  regulations 
on  Lesquerella  perforata  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  the  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Super\isor, 
Abbeville  Field  Office,  U.S.  Fish  and 


WildUfe  Service,  330  Ridgefield  Court. 
Asheville,  North  Carolina  28806 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determinbtion 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FT?  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  specips. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART17— [AMENDEDJ 

1.  The  authority  citation  for  psrt  17 
continues  to  read  as  follows 

Authority-:  Ifil'SC  1361-1407  16  I  .S  C 
1531-1544:  16  U  S  C  4201-1245;  Pub   L  9^ 
625,  100  Stat.  3500.  unless  othervMse  rend 

2.  Se<:tion  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Brassicaceae.  to  the  List  of 
Endangered  and  Threatened  Plants 

§  17.12    Endangered  and  threatened  plants. 
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(h)'  •  • 

Species                                                                                                                              rwfi^ai 

Special    . 

Scientific  name                       Common  name                                                                                                  naonai 

mtes 

Brassicaceae — Mustard 

family: 

•  •  •  • 

Lesquerella  perforata  ...    Spring  Creel<  bladderpod  ....    U.S.A.  (TN) 


NA 


NA 


Dated:  July  2S.  1994. 
Mollie  H.  Beattie, 

Director,  Fish  and  Wildlife  Sen'ice. 

(FR  Doc.  94-20596  Filed  8-22-94;  8:45  ami 
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proposed  rules  that  are  applicable  to  the 
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rulings,  delegations  of  authority,  tiling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Request  for  Public  Applications  for  the 
U.S.-Canada  Joint  Commission  on 
Grains 

AGENCY:  Foreign  Agricultural  Service. 
ACTION:  Notice  of  request  for  written 
applications. 


SUMMARY:  This  notice  describes  the 
application  procedures  for  members  of 
the  public  volunteering  for  service  on 
the  Commission. 

DATES:  Applications  must  be  received  at 
the  address  below  bv  5  p.m.,  EDT, 
August  25,  1994. 

ADDRESSES:  Deputy  Administrator, 
International  Trade  Policy,  Foreign 
Agricultural  Service,  United  States 
Department  of  Agriculture,  Ag  Box 
1020,  Washington,  DC  20250-1020 
(Applications  can  also  be  faxed  to  202- 
720-0069). 

FOR  FURTHER  INFORMATION  CONTACT: 
Len  Condon,  Deputy  Assistant  U.S. 
Trade  Representative,  Office  of  the 
U.S.  Trade  Representative,  room  419. 
600  17th  Street,  NW.,  Washington,  DC 
20506,  Telephone:  (202)  395-5006  or 
Henry  Schmick,  International  Trade 
Policy,  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
.    Service,  Ag  Box  1024,  Washington, 
DC  20250-1024,  Telephone:  (202) 
720-1336 
SUPPLEMENTARY  INFORMATION:  As 
provided  for  in  the  recent  Memorandum 
of  Understanding  between  Canada  and 
the  United  States,  a  Joint  Commission 
on  Grains  will  be  established  to  examine 
all  aspects  of  the  two  countries' 
respective  marketing  and  support 
systems  for  all  grains  and  the  effect  of 
those  systems  on  the  Canadian  and  U.S. 
markets  and  on  competition  between 
the  two  countries  in  third  comitry 
markets.  The  objective  of-the 
Commission  will  be  to  make 
recommendations  to  assist  the  two 
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CTOvernments  in  reaching  long-term 
solutions  to  existing  problems  m  the 
grain  sector. 

Three  to  five  individuals  will  be 
selected  to  represent  the  United  States 
on  the  Commission.  The  Canadian 
Government  will  select  an  equal  number 
to  represent  Canada.  The  members  of 
the  Commission  will  be  named  by 
September  1.  1994.  The  Commis.sion  is 
expected  to  complete  its  preliminary 
report,  with  recommendations  to  both 
Governments,  by  May  1, 1995.  The 
Commission  will  remain  in  operation 
through  July  31.  1995. 

Application  Format 

Candidates  must  submit  a  written 
application  no  longer  than  two  type 
written  pages  to  the  Deputy 
Administrator,  International  Trade 
Policy,  Foreign  Agricultural  Service. 
United  States  Department  of 
Agriculture,  Ag  Box  1020,  Washington. 
DC  20250-1020;  FAX  (202)  720-0069. 
Include  the  apphcant's  name,  mailing 
address,  telephone  number,  and  a  short 
statement  of  qualifications  and/or 
resume. 

Selection  Criteria 

The  United  States  Department  of 
Agricuhure  and  the  Office  of  United 
States  Trade  Representative  will  select 
three  to  five  individuals  who  are 
expected  to  represent  the  broad  range  of 
interests  involved  in  the  grains  issues, 
invest  significant  personal  time,  and 
effectively  communicate  the  final 
recommendations  to  all  interested 
parties. 


Compensation 

The  U.S.  members  of  the  Com?Ti.ission 
will  not  be  paid  a  salary,  or  anv  other 
compensation,  for  their  service  on  the 
Commission.  Members  will  be 
reimibursed  for  their  travel  and  per  diem 
expenses  at  the  official  U.S.  Government 
rate,  in  accordance  with  all  applit  able 
travel  regulations. 

Time  and  Travel  Requirement 

The  lime  required  to  serve  on  this 
Commission  will  be  extensive. 
Applicants  should  be  fully  prtparfd  for 
a  demanding  schedule,  which  may 
include  travel  to  locations  in  Canada 
and  the  United  States. 


Signed  at  Washington.  DC  A  ii;  .o.  ■  - 
1994. 

Lynnett  Wagner, 

Acting  Adin:-i>trn:or.  Foreign  Agnru!:u:.:f 
Sonice. 

[FR  Doc.  34-20638  Filed  8-:2-9-;:  8  -ih  lt.:] 

BILLING  CODE  3410-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Exclusive,  Partially 
Exclusive  or  Nonexclusive  Licensing 
of  U.S.  Patent  Concerning  the  Use  of 
a  Tape  Indicator  System  for  In-Situ 
Detection  and  Determination  of  Soil 
Contaminants 

AGENCY:  U.S.  Army  Engineers 
Waten\ays  Experiment  Station.  DOD. 
ACTION:  Notice  of  availabihtv. 


SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(l)(i),  announcement  is  made  of 
the  availability  of  U.S.  Patent  5.246.-e62 
for  licensing,  this  patent  has  been 
assigned  to  the  United  States  of  Amc-r.ca 
as  represented  by  the  Secretarv  of  the 
Army,  Washington.  D.C. 
ADDRESSES:  United  States  Army  Corps 
of  Engineers,  Waterways  Experiiritnt 
Station.  ATTN:  CEWES-CT-C, 
Vickskburg.  MS  39180-6199. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ruth  C.  Little  (601)  634-2420. 
SUPPLEMENTARY  INFORMATION:  The  patent 

covers  a  method  and  apparatus  for  in- 
situ  detection  and  determination  of  soil 
contaminants.  The  technique  described 
involves  dispensing  a  reagent  carrying 
tape  from  the  end  of  the  penetrometer 
as  the  penetrometer  is  inserted  into  the 
soil.  The  tape  is  captured  between  the 
soil  and  the  outer  wall  of  the 
penetrometer.  As  the  penetrometer 
moves  with  respect  to  the  soil,  the  tape 
IS  pressed  against  an  optical  window  in 
the  penetrometer.  Contaminants  in  the 
soil  reacting  with  the  reagents  cause  an 
optically  sensible  reaction  in  the  tape  to 
occur  which  is  optically  detected  at  the 
optical  port  of  the  penetrometer  as  the 
pejietrometer  moves  with  respect  to  the 
tape  and  the  surrounding  soil.  The 
construction  of  the  tape  allows  the 
optically  sensible  reaction  occurring  in 
the  tape  to  be  isolated  from  the  masking 
effects  of  the  soil.  The  patent  further 
describes  a  method  of  employing  the 
apparatus.  The  apparatus  described  in 
the  patent  would  be  of  use  in  the 
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detection  and  quantification  of 
contaminants  in  soil  at  sites  suspected 
of  having  undesirable  materials  in 
subsurface  soils  or  soil  pore  water. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  title  35,  United  States  Code,  the 
Department  of  the  Army,  Corps  of 
Engineers,  Waterways  Experiment 
Station  wishes  to  license  the  above 
United  States  patent  in  an  exclusive, 
partially  exclusive  or  nonexclusive 
manner  to  any  party  interested  in  using 
the  technology  describec^in  the  above 
mentioned  patents.  Each  interested 
party  is  requested  to  submit  a  proposal 
for  an  exclusive,  partially  exclusive  or 
nonexclusive  license.  The  proposals  for 
using  this  technology  will  be  evaluated 
using  the  following  criteria:  royalty, 
technical  capability,  size  of  business, 
and  development  plan. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  94-20575  Filed  8-22-94;  8:45  am) 
BILLING  CODE  371<M)e-M 


DEPARTMENT  OF  EDUCATION 
(CFDA  No.  84.170] 

Jacob  K.  Javits  Fellowship  Program; 
Notice  Inviting  AppHcations  for  New 
Awards  for  Fiscal  Year  (FY)  1995 

Purpose  of  Program:  To  award 
fellowships  to  eligible  students  of 
superior  ability,  selected  on  the  basis  of 
demonstrated  achievement  and 
exceptional  promise  to  undertake 
graduate  study  leading  to  a  doctoral 
degree  or  the  Masters  of  Fine  Arts 
(MFA)  at  accredited  institutions  of 
higher  education  in  selected  fields  of 
the  arts,  humanities,  or  social  sciences 
This  program  supports  the  National 
Education  Goal  diat  calls  for  adult 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Eligible  Applicants:  Eligibility  is 
limited  to  students  who  at  the  time  of 
application  have  no  more  than  30- 
scmester  hours  or  45-quarter  hours  or 
equivalent  of  graduate  credit.  Eligibility 
for  fellowships  to  pursue  a  doctoral 
degree  or  the  Masters  of  Fine  Arts 
(MFA)  that  will  not  lead  to  an  academic 
career  is  limited  to  U.S.  citizens, 
permanent  residents  of  the  U.S.,  persons 
in  the  process  of  becoming  U.S.  citizens 
or  permanent  residents,  and  permanent 
residents  of  the  Trust  Territories  of  the 
Pacific  Islands.  Ehgibility  for 
fellowships  to  pursue  a  doctoral  or  MFA 


degree  that  will  lead  to  an  academic 
career  i$  limited  to  U.S.  citizens. 

Deadline  for  Transmittal  of 
Applications:  November  28, 1994. 

Applications  Available:  August  31, 
1994. 

Estimated  Available  Funds: 
$1,980,000. 

Estinvited  Range  of  Awards:  The 
Secretary  has  determined  that  the 
maximum  fellowship  stipend  for 
academic  year  1995-1996  is  $14,400, 
which  is  equal  to  the  level  of  support 
that  the  National  Science  Foundation  is 
providing  for  its  graduate  fellowships. 
The  institutional  paj-ment  for  academic 
year  1994-1995  was  $9,243.  The 
Secretary  will  adjust  the  institutional 
payment  for  academic  year  1995-1996 
prior  to  the  issuance  of  grant  awards 
based  on  the  Department  of  Labor's 
determination  of  the  Consumer  Price 
Index  for  1994. 

Estimated  Average  Size  of  the 
Awards:  $23,000. 

Estimated  Number  of  Awards:  80-100 
individual  fellowships. 

Supplementary  Information:  Sixty 
percent  of  new  awards  will  be  available 
for  fellowships  to  eligible  applicants 
who  have  earned  no  credit  hours 
applicable  to  a  graduate  degree.  The 
remaining  forty  percent  of  new  awards 
will  be  available  for  fellowships  to  all 
otherwise  eligible  applicants.  In  each  of 
these  two  categories,  sixly  percent  of 
these  new  fellowships  will  be  av/arded 
to  applicants  in  the  humanities,  twenty 
percent  to  applicants  in  the  social 
sciences,  and  twenty  percent  in  the  arts. 

Note:  The  Department  is  not  bound  by  any 

estimaies  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
AdminiBtrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75  (except  as  provided 
in  34  CFR  650.3(b)).  77,  82,  85  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  Part  650. 

For  Applications  or  Information 
Contact:  Audrey  M.  Smith,  Jacob  K. 
Javits  Fellowship  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Portals  C80,  Washington, 
DC  20202-5329.  Telephone:  (202)  260- 
3574.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportimities.  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 


9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Release).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1134, 
1134h-k. 

Dated:  August  17, 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(PR  Doc.  94-20568  Filed  8-22-94;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2550-002J 

N.E.W.  Hydro,  Incorporated; 
Wisconsin;  Notice  of  Environmental 
Assessment  Scoping 

August  17,  1994. 

On  March  29.  1994,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  notice  indicating 
that  staff  is  ready  to  conduct  an 
environmental  analysis  (REA  Notice)  for 
the  existing  Weyauwega  Hydroelectric 
Project  (project),  located  on  the 
Waupaca  River,  with  its  dam  about  5.5 
miles  upstream  from  the  confluence  of 
the  Waupaca  and  Wolf  Rivers,  in 
Waupaca  County,  Wisconsin.  The  REA 
Notice  also  requested  comments  from 
Federal,  state,  and  local  resource 
agencies,  licensees  and  developers,  and 
any  other  interested  groups  (parties). 
Parties  were  given  until  May  29, 1994, 
to  file  comments. 

The  purpose  of  this  notice  is  to  advise 
all  parties  of  the  proposed  scope  of  the 
staffs  environmental  analysis  and  to 
seek  additional  information  pertinent  to 
this  analysis.  The  scope  of  analysis  as 
presented  herein  is  based  on  the 
information  filed  with  the  Commission 
by  N.E.W.  Hydro,  Incorporated  (the 
Apphcant),  comments  received  from  the 
parties  thus  far,  and  the  stafTs 
independent  analysis. 

Proposed  Action 

The  proposed  action  is  to  issue  a 
minor  license  for  the  continued 
operation  of  the  project.  Project  facilities 
consist  of: 

•  an  existing  240-foot-long  dam 
comprised  of  (a)  a  90-foot-long  sheet 
pile  faced  earth  section  at  the  left 
abutment,  (b)  a  50-foot-long  gated 
spillway  section  containing  three  12- 
foot-wide  by  10-foot-high  Taintor  gates 
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with  a  sill  elevation  of  760  feet  National 
C^eotletic  Vertical  Datum  (NGVD),  (c)  a 
29-foot-\vide  powerhouse,  and  (d)  a  71- 
fool^lon^  sheet  pile  faced  earth  section 
at  the  right  abutment; 

•  an  e>!:;fing  reservLiir  with  a  surface 
area  approximately  250  acres,  a  gnij^s 
(.aparity  of  approxi.nately  1.259  arje- 
feet,  and  a  normal  pool  elevation  of 
770.2  feet  NGVD; 

•  en  existing  roncrote  and  brick 
powrhotisp  iDf^nsuring  56  feet  by  2*> 
feet  in  plan  and  (.ontaiuing  a  single 
turbine-generator  unit  rated  at  400 
kilo'.vvitts  at  n  bi,ad  of  12.3  feet  and  3 
hydrauiir  rapacity  of  507  cubic  feel  pvr 
serond; and 

•  appurtenant  eqiiipmenl  and 
facilities.  No  transmission  line  would  be 
included  among  the  project  fadlities. 

The  .■Applicant  proposes  the  following 
measures  relating  to  project  operation  to 
protect  and  enhance  environmental 
resources  in  the  project  area. 

•  operate  the  project  in  a  nm-of-rivt^ 
mode; 

•  maintain  the  impoundment  at  a 
normal  pool  elevation  of  770.2ifl.25  fet;t 
NG\nD; 

•  install  staff  gauges  in  the  headpcnd 
and  tailwater  of  the  project; 

•  maintain  an  automatic  water  level 
sensor  to  jnonitor  impoundment  levels; 

•  maintain  hourly  log  of  project 
operations  data;  and 

•  determine  the  eligibility  for  listing 
on  the  National  Register  of  Historic 
Places  of  the  existing  project  facilities. 

Project  Alternatives 

The  Commission  staff  will  consider 
alternatives,  including  enhancement 
measures  not  proposed  by  the 
Applicant.  The  stafT  will  review  and 
consider  alternative  recommendations 
for  additional  resource  protection,  or 
enhance .T.ent  measures  that  may  be 
appropriate  to  include  in  a  licen  jc. 
Modifications  could  include 
recommendations  by  the  agenci(>s,  the 
general  pub'ic,  and  the  stafT. 

Scope  of  the  Environmental  Assessment 

Cumulativp  EffRcts 

We  have  identified  certain  eifects  of 
continuing  to  operate  the  project — i.e., 
effects  on  water  quality  and  flow  regime 
in  the  Waupaca  River,  and  those 
associated  with  facilitating  upstri;aui 
fish  passage — that,  when  coupled  with 
other  activities  on  the  Waupaca  River, 
may  affei:t  environmental  resources  in  a 
taimulative  manner. 

The  geographic  scope  of  cumulative 
effects  analysis  defines  the  physical 
limits  or  boundaries  of  the  proposed 
action's  effects  on  the  resources.  Since 
the  proposed  action  affects  the  resources 


differently,  the  geographic  scope  for 
each  resource  may  vary.  In  this  case,  for 
water  quality  and  quantity,  and  fishery 
resources,  the  scope  of  analysis  will 
rncompa>s  the  mainstem  of  the 
Waupaca  Ri\  '?r.  We  chose  this 
g'^^igraphic  scope  for  thfiso  reso-jrces 
IwTause  thr;  cfftjcts  of  projcc.t  operation 
arc  limited  to  this  a,-ea  and,  in  this  cape, 
theso  resourr^es  .^ire  directly  and 
ir;d:rectly  affected  by  projeut  operations. 
Coiisfruction-relalrd  imparts  are  not  an 
i.ssue  because  no  project-i-eJEttid 
coiistructiun  is  propo.^eJ. 

For  wildlife,  cultural,  recreationail, 
and  all  other  resources,  we  will  focus 
our  annlysis  on  the  project  area  as  the 
appropriate  geographic  scopw  of 
analysis,  unless  persuaded  by  commen'.s 
diiring  the  scoping  process  to  do 
otherwi.se. 

The  (ompural  scope  of  our  cumulative 
effects  analysis  includes  a  discussion  of 
the  past,  preseat,  and  future  actions  and 
their  effects  on  water  quality  and 
quantity,  and  fishery  resources.  Based 
on  the  license  term,  the  temporal  scope 
will  look  30  to  50  years  into  the  future, 
cxincentrating  on  the  effects  on  the 
resource  from  reasonably  foreseeable 
future  actions.  The  historical  discussion 
will,  by  necessity,  be  Umited  to  the 
amount  of  available  information  for 
each  resource.  We've  adequately 
identified  the  present  resource 
conditions  based  on  the  license 
application  and  previous  comments  and 
will  also  document  these  in  the 
environmental  assessment  (EA). 

We  are  bceking  funher  information 
from  federal,  state,  and  other  agencies 
ajid  non-government  organizations 
(N(;(i)s)  pertaining  to  past,  present,  and 
future  actions  and  effects  on  water 
quality  and  quantify,  and  f.^lierv' 
resources  (in  the  form  of  p.revious 
studies.  pn?s(:ut  plans,  and  future  plans, 
goals  or  forecasts)  in  the  Waupaca  River. 

Environmental  Issues 

The  follo-.ving  items  tentatively 
represent  both  site-specific  and 
(.uinu]3ti\e  resource  issues  that  would 
be  examined  in  the  EL^.  issues  that  will 
hIso  be  emphasized  in  the  cumulative 
effects  andly.sis  are  designated  by  an 
ast'^nsk  (*). 


Geology  ^id  Soils 

•  Boiiefiual  effects  of  the  prnpowxl 
lu.Tnf  river  operation  over  the  e-;isting 
mode  of  operation 

•  Potential  erosion  and  sediment 
impacts  resulting  from  canoe  portage 
improvements 


Water  Qualify  and  Quantity 

•  Project-spiu.ific  and  cumulative 
effects  of  proj«.(;t  operations  on  w.iter 
quality  in  the  Waupaca  River* 

•  Pr:j:.*rt-sp«-rir).-:and  t  unuilative 
effe(  ts  of  pr'.ret;t  opciotions  on  the  ilow 
regime  in  li^e  Waupaca  River* 

Fi.shr.ry  Rrsuurces 

•  Efff.f.ts  i.'f  jjrop'jsed  p.'-oj^t 
optiratio.ris  on  i.he  quaniity  and  qu.ility 
of  .^qj.itc  habitat  in  the  VVaupaca  River* 

•  Potential  measures  to  ensure 
continuation  of  flow  aiid  profe<:<ion  t»f 
aquatic  r-'sourres  downstream  of  the 
projei-ts  m  the  event  of  fiow 
intemiption 

•  iTip^  ts  of  reservoir  fluctuations 
and  reservoir  drawdowns  on  near  shore 
aqu.-Jlic  hebitat* 

•  Project-.specific  and  cumul.aive 
impacts  and  benefits  associated  with 
facilitating  upstream  fish  pass-igc* 

Temstrial  Resources 

•  Effect  of  current  and  propose  d 
project  operations  on  vegetation, 
wildlife,  and  associated  habitat 

•  Effect  of  recreation  facility 
construction  and  improvement  on 
vegetation,  wildlife  and  wildHfe  liabilai 

Threatened  and  Endangered  SptH.ies 

•  Effect  of  current  and  proposed 
project  operations  on  any  federally- 
listed  threatened  or  endangered  specie^ 

utilizing  the  projed  are.a 

Cultural  Resources 

•  El)gibility  for  listing  on  the  N«tii>nj| 
Register  of  Historic  Places  of  the 
rxistihg  power  facibtios 

•  Effect  of  current  and  proposed 
project  operations  on  properties  thai  an- 
eligible  for  listing  on  the  National 
Register  of  Hintonc  Places 

Re(.rc;:tion 

•  Potential  to  enhance  recreation 
opportunities  by  improving  the  canor 
portage 

Acsthetits 

•  Effects  on  impoumJ.T.rnt  shtireline 
Hr.t\  river  reach  downstream  from 
powerhouse  due  to  pnjposed  chnni;es  in 
pro)cx;t  operation 

The  EA  will  assess  the  project-spw  i'l: 
effects  on  the  ebove  r»:sourr,es  and 
whitther  these  effe<:ts  rontribute 
rfdve.'-sely  or  l)encn':ialK  to  ihe  aff«>r1»-«t 
environment. 

EA  Pjt^paraUan  Schedule 

The  preliminary  «;hedule  for 
preparing  the  RA  for  the  Wey-iuwega 
Projo<i  is: 
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Milestones 

Target  date 

Scoping  

Draft  EA 

August  1994. 
Octot>er  1994 

Final  EA 

December  1994 

Request  for  Comments 

The  Commission's  scoping  objectives 
are  to: 

•  identify  significant  environmental 
issues, 

•  determine  the  depth  of  analysis 
appropriate  to  each  issue. 

•  identify  the  resource  issues  not 
requiring  detailed  analysis,  and 

•  identify  reasonable  project 
alternatives. 

Federal,  state,  and  local  resource 
agencies,  licensees  and  developers, 
Indian  tribes,  NGOs.  other  interested 
groups,  and  the  general  public  eu-e 
requested  to  file  with  the  Commission 
information  that  they  believe  will  assist 
the  Commission  staff  in  conducting  an 
accurate  and  thorough  analysis  of  the 
cumulative  environmental  effects  of  the 
proposed  licensing  of  the  Weyauwega 
Project  being  analyzed  in  this  EA.  The 
types  of  information  sought  include: 

•  information,  quantified  data,  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues; 

•  identification  of,  and  information 
from,  any  other  EA,  environmental 
impact  statement,  or  similar  document 
or  study  (previous,  on-going,  or 
planned)  relevant  to  the  proposed 
licensing  activity  on  the  Waupaca  River; 

•  existing  information  and  any  data 
that  would  assist  in  describing  the  past 
and  present  actions  and  effects  of  the 
project  and  other  developmental 
activities  on  water  quality  and  quantity, 
and  fishery  resources  (for  example,  fish 
stocking/management  histories  of  the 
Waupaca  River,  historic  water  quality 
data  and  the  reasons  for  improvement  or 
degradation  of  the  quality,  locations  of 
wastewater  treatment  outfalls  or  water 
intakes,  or  proposals  to  develop  land 
and  water  resources  within  the  river); 

•  identification  of  any  Federal,  state, 
or  local  resource  plans  and  future 
project  proposals  that  encompass  the 
Waupaca  River,  with  information  on 
when  the  plans  would  be  implemented, 
if  known  (for  example,  proposals  to 

.  construct  or  operate  water  treatment 
facilities,  recreation  areas,  water 
diversions,  or  implement  fishery 
management  pro-ams);  and 

•  documentation  that  would  support 
a  conclusion  that  the  proposed  project 
does  or  does  not  contribute  to 
cumulative  adverse  or  beneficial  effects 
on  resources  and,  therefore,  should  be 


excluded  from  further  study  or  included 
for  further  consideration  of  cumulative 
effects.  Documentation  should  include, 
but  not  be  limited  to,  how  the  project 
interacts  with  other  projects  on  the  river 
and  other  developmental  activities, 
results  from  studies,  resource 
man^ement  policies,  and  reports  from 
Federal,  state,  and  local  agencies. 

To  be  useful  in  preparing  the  EA,  the 
requested  information  must  be  filed 
with  the  Commission  no  later  than  30 
days  past  the  date  of  this  notice. 
Address  all  communications  to: 

Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426 

All  filings  must  clearly  show  at  the 
top  of  the  first  page  "Weyauwega 
Project,  FERC  No.  2550." 

When  filing  scoping  comments,  you 
should  submit  an  original  and  8  copies; 
this  will  assure  that  tJhe  staff  receives 
your  information.  Parties  to  the 
proceedings  (as  identified  on  the  official 
Service  List  for  the  Weyauwega  Project) 
must  also  send  copies  of  their  filings, 
and  all  attachments,  to  the  other  parties 
listed  on  the  official  Service  List.  The 
official  Service  List  is  available  ft-om  the 
Secretary  of  the  Commission  at  the  same 
address  above. 

Any  questions  concerning  the  scoping 
process  should  be  directed  to  Mary 
Golato  (202-219-2804)  or  James  T. 
Griffin  (202-219-2799)  at  the  Federal 
Energy  Regulatory  Commission,  Office 
of  Hydropower  Licensing  (HL-20.1), 
810  First  Street,  NE.,  Washington,  DC 
20428. 

Lois  n.  Cashell, 
Secretary. 
[FR  Doc.  94-20620  Filed  8-22-94;  8:45  am) 

BILUNO  CODE  6717-01-P 


[Docket  No.  DI94-6-000] 
Notice  of  Application 

July  29.  1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Declaration  of 
Intention. 

b.  Docket  No.:  DI94-5-000. 

c.  Date  Filed:  07/21/94. 

d.  Applicant:  Mr.  Cameron  Sharpe,- 
P.O.  Box  59,  Sultan,  WA  98294-0059, 
(206)793-1722. 

e.  Name  of  Project:  Colton  Creek 
Camp. 

f.  Location:  On  Colton  Creek  and  the 
North  Fork  Skykomish  River,  in 
Snohomish  County,  Washington, 
affecting  lands  of  the  United  States 
withih  the  Snoqualmie  National  Forest 
(T.  2aN..R.  11  E..  sees.  24  and  25). 


IMI 


g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C. 
§  817(b). 

h.  Applicant  Contact:  Mr.  Roger  M. 
Benjamin,  P.O.  Box  1002,  Monroe,  WA 
98272,  (206)  794-5928. 

i.  FERC  Contact;  Diane  M.  Murray, 
(202) 219-2682. 

i.  Comment  Date:  September  16,  1994. 

k.  Description  of  Project:  The 
proposed  project  consists  of:  (1)  An 
intake;  (2)  a  1,200-foot-long  pipeline;  (3) 
a  70-kilowatt  induction  generator;  (4)  a 
transmission  line;  and  (5)  appurtenant 
facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Piupose  of  Project:  The  power  will 
be  used  for  heating  and  lighting  of  the 
Colton  Creek  Camp. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .^11.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
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documents  must  be  filed  by  providing 
the  original  and  the  number  of  copips 
provided  by  the  Commission's 
leguJations  to:  The  Secretary,  Fe<it-ral 
Energy  Regulatory  Conunission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  rarh 
representative  of  the  Applicant 
specified  in  the  particular  appli{:ation 

D2.  Agency  Comments— Federal, 
state,  and  local  agencies  arc  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agenc  ies  directly 
from  the  Applicant.  If  any  agency  does 
not  file  comments  within  the  tinie 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  any  agency's  must  also  be  sent 
to  the  Applicant's  representative. 
Lois  D.  Cashell. 
Spcrctary. 
IKR  Doc.  94-20631  Filed  U-22-9-i:  a  45  d!n| 

BILLJNG  CODE  «717-01-M 


[Docket  No.  CP94-71 6-000] 

Florida  Gas  Transmission  Company; 
Request  Under  Blanket  Authorization 

August  17,  1994. 

Take  notice  that  on  August  15,  1UU4. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  Houston', 
Texas  77002,  filed  in  Doi:ket  No.  CPU4- 
7  J&hDOO  a  request  pimsuant  to  Se<;iion 
157.205  of  the  Commissions 
Regulations  under  the  Natural  Gas  Art 
(18  CFR  157.205)  for  authorizalinn  to 
construct  and  operate  a  new  mnfcr 
station  and  to  reassign  natural  gas 
delivery  volumes  for  Peoples  Gas 
System,  Inc.  (Peoples)  in  Pascu  Countv, 
Florida,  undnr  FGT's  blanket  certificate 
is.sued  in  Docket  No.  CP82-533-000 
pursuant  to  Section  7  of  the  NnturaJ  (ias 
Act.  all  as  more  fully  set  forth  in  the 
request  v.-hich  is  on  file  with  the 
Conimi.ssion  and  open  to  public 
insp(>f:tif)n. 
-     FGT  pn-pos.-t  lo  constrict  nnd 
opor,)!.;  a  r.iiw  meter  station  on  its  'iO- 
inch  WcKt  Leg  pipeline  in  Pa.si.o  County, 
Florida  to  serve  as  a  delivery  point  to 
Feopirs  in  two  existing  ti.uispurtatiun 
.s«!rvices  under  f  GTs  Rate  Scliedulcs 


FTS-1  and  PTS-1.  FGT  also  proposes  to 
reassign  certain  gas  volumes  delivered 
from  the  Eustis  Division  to  a  newly 
created  West  Pasco  Division.  FGT  states 
that  the  reassignment  of  the  natural  gas 
volumes  to  be  delivered  at  the  new 
meter  station  would  not  increase  FGTs 
i:ontractua]  gas  deliveries  to  Peoples 
under  thjj  existing  Rate  Schedules  FTS- 
1  and  P TS-l  and  would  have  no  impact 
on  FTS's  peak  day  and  annual 
deliveries. 

FGT  further  states  thai  its  existing 
tariff  does  not  prohibit  the  addition  of 
the  new  meter  station  and  that  it  has 
sufficient  capacity  to  provide  for  the 
proposed  deliveries  without  any 
detriment  or  disadvantage  to  its  existing 
customers.  FGT  indicates  that  Peoples 
would  reimburse  FGT  the  costs  for  the 
construction  of  the  new  meter  station 
which  is  estimated  to  be  $151,000. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Comn'ission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procexlural  Rules  (la  CFR 
385.214)  c  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  unds;r  the 
Natur<il  Gas  Act  (18  CFR  157.205)  a 
pn)lest  lo  the  n^que.~t.  If  no  protest  is 
filed  within  the  lime  allowed  fherefon\ 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  ^u'trr  the 
time  allowed  for  filing  a  protest.  If  a 
prott.-sl  is  filed  and  not  wiihdrawn 
Within  30  days  after  th<:  time  allowed 
for  filing  a  protest,  the  instant  nnyjest 
shall  he  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Nalunil  Gas  Art. 
Lois  D.  Cashell, 
Stcretiin,: 

IFK  n<,r   04--205!)7FHe''f  fi-2:'-b^    .S4='r,.iil 
BILUNC  CODE  6717-01-M 


[Docket  No.  RP94--Q3-000) 

KN  interstate  Gas  Transmission 
Company;  Informal  Settlement 
Conference 

A.i>;i,st  17,  l'.l')-4 

''ake  notice  that  an  infcir.mal 
»^.ittlemfnt  conference  will  be  roiivened 
in  this  proceeding  on  Tuesday.  August 


30,  1994,  at  10.00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street!  K  E., 
Washington.  DC,  for  the  purpose  of 
discussing  settlement  in  the  above- 
rcfereiicod  docket. 

Any  parly,  as  defined  by  18  CFR 
385.KJ2ic),  or  any  panicipanl.  as 
defined  by  18  CFR  335.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  mast  move  to  intenene  and 
receive  intervener  status  prior  to  the 
Commission's  regulations  {18  CFR 
385.214). 

For  additional  information,  contact 
Lorna  j  Hadlock  at  (202)  208-0737  or 
Donald  Williams  at  (202)  2C8-0743. 
Lois  D.  Cashell, 
SecTflan'. 

!FR  Doc.  94-20.SftH  Fiied  H-22-W.  6  45  ..:r:| 
Bli.UMG  CODE  e7l7-Cl-*l 


List  of  Cases  Received  by  the  Office  of  Hearin'^s 

[Week  of  June  10  through  June  17.  1994] 


Notice  of  Cases  Filed  With  the  Office 
of  Hearings  and  Appeals 

Week  of  June  10  through  June  17, 1994 

During  the  Week  of  June  10  through 
June  17.  1994.  the  appeals  and 
applifrations  for  exception  or  other  rebel 
listed  in  the  Appendix  to  this  Notir  e 
wen:  filed  with  the  Office  of  Hc-.irings 
and  Appeals  nf  the  Department  of 
En(,rg> . 

I'nder  DDL  procedural  regulations.  Ill 
CFR.  Part  205,  any  pcrs;on  who  will  be 
aggrieved  by  the  DOE  aciion  sought  in 
these  cases  may  file  written  comments 
on  the  application  uithin  ten  days  of 
service  of  notice,  as  pnscribed  in  the 
prncedi.r.il  regulations.  For  pi!,-p!;s,.s  (,| 
the  regulations,  ihe  date  of  scnice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  tiiis  .Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actua' 
noti(  e.  whichever  occurs  first.  All  siuih 
cciumeiits  shall  Be  filed  with  the  Offit-e 
of  Me^rings  and  Appeals.  Department  ol 
Ei'.eri;\ .  Washir.ptfin.  DC  20585.  Datfnl 
August  )fi.  1<»94. 
Genn>e  B.  Bn-znay, 
Ihn  th'i,  ()ffn  «'  n)  Healing!,  and  Appi  nh 

AND  Appeals 


Date 


6/13/94 


Name  and  location  ot  applicant 


David  W.  Loveless  iJaho  Falls,  ID 


Case  no. 


LFA-0390 


Type  ol  submission 


Appeal  of  an  Information  Request  Denial.  H  granted  Ttse 
May  9,  1994  Freedom  ol  tnkxmation  Request  Dental  is- 
sued by  the  Idaho  Operations  Office  would  be  re- 
sctrxJed,  and  Mr.  Oavtd  W.  Lovetess  woufd  receive  ;.c- 
cess  to  a  comptete  report  pertairung  lo  contract  DE- 
AC01-84I012721  vwth  MK-Ferguson 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  June  1 0  through  June  17,1 994) 


Date 


6/t3/94 


6/14/94 


6/14/94 


6/14/94 


6/17/94 


6/17/94 


6/17/94 


6/17/94 


6/17/94 


Name  and  location  of  applicant 


6/17/94 


6/20/94 


The  Independent  Oil  Corporation,  Milan,  IL 


A.  Victorian,  Nottingham,  NG8  3NT  Eng- 
land. 


Standard  Construction  Company,  Lo$  An- 
geles, CA. 


U.S.  West  Communications  Federal  Serv- 
ices, Inc.,  Englewood,  CO. 


Case  no. 


LEE-0122 


LFA-0392 


RR272-132 


LFA-0391 


Brindley  Oil  Conpany,  St.  Paul,  MN 


El  Paso  Natural  Gas  Company,  Los  Ange- 
les, CA. 


James  W.  Scott,  Jr.,  Norfolk,  VA 


Pro  Fuels,  Inc.,  Chadds  Ford,  PA 


Terminix  International  Company,  L.P.,  Los 
Angeles,  CA. 


Texaco/Cantert)erry  Texaco,  Hanford,  CA 


Terra  Industries,  Inc.,  Los  Angeles,  CA 


LEE-0123 


RR272-133 


LFA-0393 


LEE-0124 


RR272-134 


RR321-158 


RR272-135 


Type  of  submission 


Exception  to  the  Reporting  Requirements.  J^granfed;  The 
Independent  Oil  Corporation  wouW  not  be  relieved  of 
the  requirements  to  prepare  and  file  Form  EIA-782B 
with  ttie  DOE  Energy  Infomiation  Administration. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
May  24,  1994  Freedom  of  Information  Request  Denial 
issued  by  the  Office  of  Intergovemmental  and  External 
Affairs  woukJ  be  rescinded,  and  A.  Vfctorian  would  re- 
ceive access  to  the  documents  pertaining  to  the  DOE/ 
DOD  MOD  program  on  non-lethal  weapons. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re- 
fund. If  granted:  The  December  31, 1991  Dismissal  Let- 
ter (Case  No.  RF272-37241)  issued  to  Standard  Con- 
struction Company  regarding  the  firm's  applteation  for 
refund  submitted  in  ttie  Crude  Oil  refund  proceeding 
would  be  modified. 

Appeal  of  an  Infonnation  Request  Denial.  If  granted:  The 
May  17,  1994  Freedom  of  Information  Request  Denial 
issued  by  the  Albuquerque  Operations  would  be  re- 
scinded, and  U.S.  West  Communications  Federal  Sen/- 
ice.  Inc.  would  receive  access  to  the  Statement  of  Work 
and  Price  Schedule  Sections  of  the  bidder  for  Sandia 
National  Laboratories/New  Mexico's  (SNL/NM)  Request 
for  Proposal  #AF-«318. 

Exception  to  the  Reporting  Requirenients.  If  granted:  The 
Brindley  Oil  Company  wouW  be  relieved  of  the  require- 
ment to  prepare  and  file  Fomri  EIA-782B  with  the  DOE 
Energy  Information  Administration. 

Request  for  Modifrcation/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  March  13,  1991  Dis- 
missal Letter  (Case  h4o.  RF272-33414)  issued  to  El 
Paso  Natural  Gas  Company  regarding  ttie  firm's  crude 
oil  refund  applk:ation  wouM  be  modified. 

Appeal  of  an  Information  Request  Denial.  //  granted: 
James  W.  Scott,  Jr.  woukj  receive  access  to  docu- 
ments concerning  Robert  Sherwood  Scott  at  U.S.  Gov- 
ernment facilities  in  and  around  Oak  Ridge;  Tennessee, 
between  August  f.  1945  and  July  31, 1946. 

Exception  to  the  Reporting  Requirements.  If  granted: 
PRO  Fuels,  Inc.  would  not  be  required  to  prepare  and 
file  Fonns  EIA-782B  (Resellers'/Retaiters'  Monthly  Pe- 
troleum Product  Sales  Report)  and  EIA-821  (Annual 
Fuel  Oil  and  Kerosene  Sales  Report)  with  the  DOE  En- 
ergy Information  Administratkxi. 

Request  for  Modifrcation/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:.  The  April  7,  1992  Dismis- 
sal Letter  (Case  No.  RF272-59582)  issued  to  Terminix 
Intematiional  Company,  L.P.  regarding  the  firm's  appti- 
catk)n  for  refund  submitted  in  the  Crude  Oil  Refund 
Proceeding  would  t>e  nxxjified. 

Request  for  Modification/Rescission  in  the  Texaco  Refund 
Proceeding.  If  granted:  The  April  25.  1990  and  June  11, 
1992  Dismissal  Letters  (Case  Noa  RF321-2203  and 
RF32 1-5775)  issued  to  Cantert>erry  Texaco  regarding 
the  firm's  applications  for  refund  submitted  in  the  Tex- 
aco refund  proceeding  would  be  modified. 

Request  for  Modification/Rescission  in  the  Crude  OH  Re- 
fund Proceeding.  If  granted:  The  December  9,  1991 
Dismissal  Letter  (Case  No.  RF272-25445)  issued  to 
Terra  Industries,  Inc.  regarding  the  firm's  application  for 
refund  submitted  in  the  Crude  Oil  refund  proceeding 
would  be  modified. 


Refund  Applications  Received 


Date  received 


6/13/94 
6/13/94 


Name  of  refund  proceeding/name  of  refund  applicant 


U.S.  Air,  Inc 
U.S.  Air,  Inc 


Case  No. 


RF344-11 
RF344-12 


IMI 


6/13/94 
6/14/94 
6/14/94 
-6/14/94  . 
6/14/94  , 
6/14/94  . 
6/14/94  . 
6/16/94  . 
6/16/94  . 
6/17/94  . 
6/17/94  . 
6/17/94  . 
6/17/94  . 
6/17/94.. 
6/17/94  . 
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Date  received 


Refund  Applications  Received— Continued 


Name  of  refund  proceeding  name  o1  refund  applicant 


U.S.  Air.  Inc  

Richard  Neal  Texaco  

Annel  Tow  Car,  Inc  

Mel  Schwartz    .,: 

Oasis  Truck  Stop  

Alfaro66 

Mel  Schwartz 

United  Parcel  Serv.  of  America 
Suniand  Refining  Corporation 

EJJiott  Bell,  Inc  

Loop's  Airport  Texaco 

Energy  Sales,  Inc 

Koch  Hydrocartxjn  Company  .... 

Air  Canada  

Alaska  Airlines,  Inc 


Case  No 


RF344-13 

RF321-21003' 

RF32 1-2 1002 

RF34&-9 

RF349-10 

RF349-11 

RF349-12 

RF344-14 

RF345-27 

RF321-21004 

RF321-21005 

RF321-21006 

RF352-2 

RF344-15 

RF344-17 


IFR  Doc.  94-20593  Filed  8-22-94;  8:45  am) 
BILLING  CODE  S450-01-P 


Issuance  of  Decisions  and  Orders; 
WeeK  of  Mav  9  through  May  13, 1994 

Office  of  Hearings  and  Appeals 

During  the  week  of  May  9  through 
May  13,  1994  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Morrison  &  Foerster,  5/12/94  LFA-0366 

Morrison  &  Foerster  filed  an  Appeal 
from  a  partial  denial  by  the  DOE  of  a 
Request  for  Information  which  the  firm 
had  submitted  under  the  Freedom  of 
Information  Act  (FOIA).  In  considering 
the  Appeal,  the  DOE  found  that  the 
FOIA  Exemption  6  was  properly 
invoked  to  withhold  the  names  of  test 
subjects  of  human  radiation 
experiments.  In  reaching  this 
conclusion,  the  DOE  found  that:  (i)  there 
is  a  significant  privacy  interest  in  the 
identity  of  individuals,  (ii)  there  is  little 
or  no  public  interest  in  knowing  the 
names  of  the  test  subjects,  (iii)  tiie  death 
of  test  subjects  does  not  extinguish  all 
privacy  interests  in  their  identities.  The 
Appeal  was  therefore  denied. 

Requests  for  Exception 

Ed  F.  Hodges,  Inc.,  5/10/94  LEE-0056 
Ed  F.  Hodges,  Inc.,  (Hodges)  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 


that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship  as  a  result 
of  the  filing  requirement  and,  on  March 
30,  1994,  issued  a  Proposed  Decision 
and  Order  determining  that  the 
exception  request  should  be  denied.  No 
Notice  of  Objection  to  the  Proposed 
Decision  and  Order  was  filed  at  the 
Office  of  Hearings  and  Appeals  of  the 
DOE  within  the  prescribed  time  period. 
Therefore,  the  DOE  issued  a  final 
Decision  and  Order,  denying  Hodges' 
Application  for  Exception. 

Refund  Applications 

Atlantic  Richfield  Company/B&P  Motor 
Express,  Inc.  ,  5/11/94'RR304-67 
LK,  Inc.  (LK)  filed  a  Motion  for 
Reconsideration  of  a  Decision  and  Order 
that  denied  its  Application  for  Refund 
in  the  Arco  refund  proceeding  with 
respect  to  purchases  made  by  B  &  P 
Motor  Express,  Inc.  (B  &  P),  a  bankrupt 
firm.  In  considering  the  motion,  the 
DOE  determined  that  LK  did  not  present 
any  compelling  reason  to  reconsider  the 
earlier  decision.  Specifically,  the  DOE 
found  that  the  assignment  of  B  &  P"s 
right  to  a  refund  to  LK  in  the  course  of 
the  bankruptcy  proceeding  did  not 
expressly  convey  the  right  to  applv  for 
a  product  refund  in  the  Arco 
proceeding.  The  DOE  furthtr  found  that 
the  contract — in  this  case  tne 
assignment — specified  what  was  to  be 
included  for  consideration;  therefore,  all 
things  not  so  specified  should  be 
excluded.  Accordingly,  LK's  motion  was 
denied. 

Texaco  Inc. /Capitol  Oil  Company.  5/12/ 
94  RF321-1689a 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Capitol  Oil  Company  (Capitol) 
in  the  Texaco  Inc.  Subpart  V  special 
refund  proceeding.  The  application 
claimed  that  Capitol  was  injured  by 
Texaco's  alleged  violations  of  both  the 


price  and  allocation  regulations  in  effw  I 
during  the  consent  order  period.  Capitol 
was  granted  a  refund  of  $53,048  phis 
interest  based  on  an  allocation  supply 
shortfall  of  1.426,268  gallons  of  motor 
gasoline  that  Texaco  WTongfully  failed 
to  supply  Capitol  and  that  Capitol  was 
unable  to  replace  with  purchases  from 
other  suppliers.  This  refund  was 
calculated  using  Capitol's  gross  profit 
margins  during  the  period  of  the  supply 
shortfall.  The  allocation  portion  of  the 
refund  was  prorated  to  reflecf  the  fact 
that  the  Texaco  consent  order  is  a 
negotiated  compromise  of  the  issues  and 
liability  involved  in  the  enforcement 
proceedings  against  Texaco.  Capitol  also 
received  a  refund  of  $10,000  plus 
interest  for  its  purchases  of  10,786.009 
gallons  of  refined  petroleum  products 
from  Texaco  based  on  the  mid-range 
presumption  of  injury  for  pricing 
violation  claimants.  "Therefore,  the  total 
refund  granted  to  Capitol  for  both  its 
allocation  and  price  claims  is  $87,927. 
representing  $63,048  principal  plus 
$24,879  interest. 

Lorenz  Petroleum.  Inc..  5/11/94  LEE- 
0092 

Lorenz  Petroleum.  Inc.  (Lorenz)  filed 
an  Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  ElA- 
782B,  the  "Resellers'/Retailers'  Monthlv 
Petroleum  Product  Sales  Report.' In 
considering  the  request,  the  DOE  found 
that  theiirm  was  suffering  a  gross 
inequity  because  of  the  medical 
condition  of  the  owTjer.  Accordingly,  on 
March  21,  1994.  the  DOE  issued  a   ' 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  granted  in  part  and  that 
Lorenz  should  t>e  exempt  from  filing 
Form  EIA-782B  for  two  years.  Since  a 
Notice  of  Objection  was  not  filed,  this. 
Decision  and  Order  was  issued  in  final 
form. 
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New  Dixie  Oil  Corporation.  5/10/94 
LEE-0074 
New  Dixie  Oil  Corporation  (New 
Oixie)  filed  an  Application  for 
Exception  from  the  provisions  of  the 
Energy  Information  Administration 
(EIA)  reporting  requirements  in  which 
the  firm  sought  relief  from  filing  Form 
EIA-782B,  entitled  "Resellers'/Retailers" 
Monthly  Petroleum  Product  Sales 
Report."  The  DOE  determined  that  New 
Dixie  did  not  meet  the  standards  for 
exception  relief  because  it  was  not 
experiencing  a  serious  hardship  or  gross 
inequity  as  a  result  of  the  reporting 
requirements.  Accordingly,  exception 
relief  was  denied. 

Paul  Fisher  Oil  Co.,  Inc.,  5/1 1/94  LEE- 
0091 
Paul  Fisher  Oil  Co.,  Inc.  (Fisher)  Bled 
an  Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (EIA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-782B,  the 


"Reseller/Retailers'  Monthly  Petroleum 
Product  Sales  Report."  In  considering 
the  request,  the  IX)E  found  that  Fisher 
was  not  experiencing  a  serious  hardship 
or  gross  inequity  as  a  result  of  the 
reporting  requirements.  Accordingly, 
exception  relief  was  denied. 

R.V.  Ratts  Inc..  5/10/94  LEE-0082 

R.V.  Ratts,  Inc.  filed  an  Application 
for  Exception  from  the  Energy 
Information  Administration  (EIA) 
requir^nent  that  it  file  Form  EIA-23,    " 
the  "Annual  Survey  of  Domestic  Oil  and 
Gas  Reserves."  In  considering  this 
request,  the  DOE  found  that  the  firm 
was  not  suffering  a  gross  inequity  or 
serious  hardship.  Accordingly, 
exception  relief  was  denied. 

Winn's  Gas  6-  Oil.  5/10/94  LEE-0078 

Winn's  Gas  *  Oil  filed  an  AppHcation 
for  Exception  from  the  Energy 
Informction  Administration  (EIA) 
requirement  that  it  file  Form  EIA-782B, 
the  "ResellersVRetailers' Monthly 


Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship-  On  March 
24, 1994,  the  DOE  issued  a  Proposed 
Decision  and  Order  determining  that  the 
exeption  request  should  be  denied.  No 
Notice  of  Objection  to  the  Proposed 
Decision  and  Order  was  filed  at  the 
Office  of  Hearings  and  Appels  of  the 
DOE  within  the  prescribed  time  period. 
Therefore,  the  DOE  issued  the  Proposed 
Decision  and  Order  in  final  form. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals 


IMI 


Acetylene  Supply  Company  I „ RF272-85852 

Atlantic  RichfieM  Company/Leon's  Arco RF304-14595 

Atlantic  RicMeld  Company/Zan's  Arco  et  al ;...._ RF304-15015 

Beacon  01  Company/Baker^  Service  \ RF238-152 

Beacon  OH  Conpany^Rictc  French  et  al » RF238-96 

Beacon  Oi  ComiianyA^alley  Oil  Distritxjtjng  Co , RR238-5 

Commeiciil  ElacMc  Matore.  Inc.  et  al  ; RF272-94+11 

Gulf  Oi  CwpiJainn  Patroleum,  Ltd ^ ;........  RF300-14652 


GuN  Oil  CdipTLv-lin.  Inc 


::;: 


RF300-204Se 


GuH  Oil  CofpJStMwMler  Associfttes  _ I RF300-18641 

GuW  Oil  CofixAWood  GuN  et  al  ., RF30a-20720 

Jensen  Tranaport.  Inc.  et  al RF272-92104 

Sonoco  Products  Corrpany , RF272-66546 

Texaco  incJBi-fVte  Oil  Company,  Inc  ; RF321-18714 

Pruitt  Oil  Company  ; [Z.  RF321-20221 

Texaco  Inc/Bryan  Station  Texaco  et  al  ^ RF321-14274 

Texaco  Ina/Noi  NumVay  Texaco  et  al  .: RF321-7123 

Texaco  IncJOWham's  Texaco L RF321-20945 

Maytjerry  Texaco 4 RF321-20953 

Westside  Texaco ., RF321-20961 

Texaco  lnc./Tom  Lacaze  Texaco , RF321-20975 

Texaco  IncyTom  Lass , '.[  RF321-20984 


Texaco  lnc./Tom's  Texaco 
The  Buffalo  News  et  al 


Dismissals 

The  following  submissions  were 
dismissed: 


RR321-157 
RF272-84691 


Name 

Case  No. 

Forrest  County  Sdiool  Oist  ... 

H  and  W  Oil  Co.,  Inc 

Higti  Grade  Beverage 

RF272-95201 

LEE-0115 

RF272-95219 

Ingram  Ready  Mix,  Inc 

J.F.  ToUison  Fedaizar 

RF272-95139 
RF272-95167 

Jamison  &  Son  Bus  Co 

Jol»nny  Bowen  QuH  Station 
#2. 

Souttiem  Cast  Stone  Co 

WIIHam  H.  Payne 

RF272-95188 
RF300-21711 

RF272-95215 
LFA-0374 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


05/11/94 
05/11/94 
05/12/94 
05/10/94 
05/10/94 
05/1 0«4 
05/12/94 
05/10/94 
05/09/94 
05/12/94 
05/09/94 
05/12/94 
05/11/94 
05/13/94 

05/13/94 
05/11/94 
05/13/94 


05/10/94 
05/13/94 
05/11/94 
05/12/94 


Dated:  August  17, 1994 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals 
[FR  Doc.  94-20694  Filed  8-22-94;  8:45  am] 
BILLING  CODE  S4S0-01-P 

Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  June  6  through  June  10, 1994 

During  the  week  of  June  6  through 
June  10, 1994,  the  decisions  and  orders 
summarized  below  were  issued  vrith 
respect  to  applications  Iot  exception 
and  other  relief  filed  with  the  Office  of 
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Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals.  ~ 

Requests  for  Exception 

Farmers  Co-Operative  Company.  6/7/94, 
LEE-0077 

Farmers  Co-Operative  Company 
(Fanners)  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it 
file  Form  EL'\-782B,  the  "Reseller/ 
Retailer's  Monthly  Petroleum  Product 
Sales  Report."  In  considering  Farmers' 
request,  the  DOE  found  that  the  firm 
was  not  suffering  a  gross  inequity  or 
serious  harship.  On  March  24,  1994,  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied.  No  Notice  of 
Objection  to  the  Proposed  Decision  and 
Order  was  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  DOE 
within  the  prescribed  time  period. 
Therefore,  the  DOE  issued  the  Proposed 
Decision  and  Order  in  final  form, 
denying  Farmers'  Application  for 
Exception. 

MayrSIadeOi]  Co..  6/6/94,  LEE-0097 

May-Slade  Oil  Co.  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
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782B,  the  "Resellers'/Retailers'  Monthlv 
Petroleum  Product  Sales  Report.  "  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship. 
Accordingly,  exception  relief  was 
denied. 

Supplemental  Order 

David  Ramirez,  6/8/94,  L\VX-0013 
A  Hearing  Officer  of  the  Office  of 
Hearings  and  Appeals  issued  a 
Supplemental  Order  awarding  S122.088 
in  back  pay  and  reasonable  costs  and 
expenses  (including  attorney's  fees)  to 
David  Ramirez,  a  subcontractor 
employee  at  Brookhaven  National 
Laboratory  (BWL).  The  award 
supplements  an  Initial  Agency  Decision 
that  found  that  BNL  violated  the 
Department's  contractor  employee 
protection  regulations  by  directing  the 
termination  of  Ramirez'  employment  in 
reprisal  for  his  making  protected  safety 
disclosures.  The  Order  denied  Ramirez' 
request  for  compensation  for  damages 
resulting  from  the  premature 
withdrawal  of  union  pension  and 
supplemental  unemployment  benefits, 
but,  following  the  "collateral  source 
rule,"  did  not  offset  lost  wages  by  the 
amount  of  state  imemployTnent  benefits. 
The  award  is  not  final  since  BNL  has 
requested  that  the  Secretary  or  her 
designee  review  the  Initial  Agencv 
Decision. 


Refund  Application 

Texaco  Inc.  Allgood  Texaco  Spnice  ct 
al..  6/6/94  RF321-749  et  al 

The  DOE  issued  a  Decision  and  Ord^r 
in  the  Texaco  Inc.  refund  proceeding 
concerning  eight  Applications  for 
Refund  filed  by  Texaco  retail  outlets. 
One  of  these  outlets  did  not  have  data 
showing  its  Texaco  purchases,  but  did 
have  evidence  of  the  monthlv  amount  of 
its  cost  of  gasoline.  The  DOE  estimated 
the  firm's  purchases  for  each  month  by 
dividing  its  monthly  cost  by  an  average 
cost  for  gasoline  in  that  locality  for  that 
month.  This  average  cost  per  gallon  was 
calculated  by  adding  to  the  dealer  tank- 
wagon  prices  for  regular  gasoline  as 
reported  in  Plan's  Oil  Price  Handbook, 
the  amount  of  state  and  federal  gasolilne 
taxes  and  an  amount  to  reflect  the  fact 
that  the  applicant's  purchases  mcluded 
premimum  and  unleaded  as  well  as 
regular  gasoline. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  apphcations, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Company/'Whaley's  Arco  DP-^ru  I'^noo 

whaiey'sArco»2 ::::::::::::;::;::::::::::::::::::::: rfsm-sSs? 

Whaley'sGult rF300-?T5m 

Clark  Oil  &  Refining  Corp./Plymouth  Oil,  Inc ;; RP342I4 

Covil  Insulating  Co '        ;";;'" RC272-231 

Cross  Street  Service  Companies  Inc.  ." ...!".!"! " RF272-94078 

Dysarl-Geneseo  Community  Schools  ef  al  RF?79_Rflfln«; 

Gull  Oil  Corporation/Bob's  Gutf  „ ;"""; RF30O^^72 

Gulf  Oil  Corporation/Danny  R.  Holton !!.!!.!'"!"!!'!!! RR300-257 

Gulf  Oil  Corporation/J.R.  Ridge  Contractor  &  Co.  et  al  !..."!!.."!!!!!!!.!!!.!! RF300-21355 

Gulf  Oil  Corporation/Mackno  Fuel  Co.,  Inc RR300-191 

T.E.  Hinson  Gulf ;::;ii:::i::::::;::::::::::::::::::::::;:::;::::::::::  rr3oo-i94 

Pangles  store  RR30&^224 

Lincoln  Mutual  Service,  Inc.  No.  1   !!"."!:!!!!!!!!!! RF272-69006 

Ralls  County,  Missouri  et  al RF?7?-ft.sn7 

Robert  R.  Wisdom  Oil  Co.,  Inc '''^ZZZZZ^ZZZZZ''"'^^'''''''. RF272^56 

State  Mutual  Life  Assurance  Co.  of  America  et  al ^..^i.."!!. ! RF272-92207 

Tempe  Elementary  Schools  et  al 1^!!"^!"!'."'!!^'!!'!""^! RF272-87056 

Texaco  Inc./Ronnie's  Wolf  Road  Texaco  ef  al ""i!!'.!!!!^! RF321-19083 

Young's  Industries,  Ina  et  al  L!!!!.!'".'"!!' !!' RF272-93500 


06;07.94 


06/10.94 
C6/09/94 
06/07/94 
06.06/94 
06/09/94 
06/07/94 
06/09.'94 
06/07/94 


06/10/94 
06/10/94 
06/10/94 
06/10/94 
06/07/94 
06/08/94 
06/09.'94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Arcadia  Valley  R-ll  School 
District. 

Brentwood  Texaco 

Circle  City  Texaco  


Case  No. 


RF272-80005 

RF321-5969 
RF321-8186 


Name 

Case  No. 

City  Texaco 

RF321-121 12 

Dams  Texaco  Service  

RF321-19155 

DE  Goodrich  

Finney's  Texaco 

Glo  Distributing,  Inc  

Jodie's  Texaco 

Keci  Corporation  

LFA-0370 

RF321-15931 

RF321-198S? 

RF321-6608 

LFA-0385 

Keci  Corporation  

Koppers  Co.,  Inc 

LFA-0386 
RF321 -20056 

Name 

Case  No 

L.  Harcfy  Co 

RF321-6512 

Lawrence  County   Board  of 

Education. 
Moss  Midway  Texaco  

RF272-92281 
RF321-12104 

Park  Ridge  Garage,  Inc 

Putnam  County  

Richins  Texaco  Service 

Thurston  Aviation,  Inc 

Town  of  Hamilton 

RF321-6773 

PF272-85628 

RF321-15885 

RF272-92216 

RF272-85458 
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Name 

Case  No. 

Wallace  Texaco „ 

Wayne  M.  Cooper 

Woodstock  Texaco 

RF321-6646 

LFA-0380 

RF321-174 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Lidependence 
Avenue  SW..  Washington.  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  16. 1994 
G«oi:ge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  94-20698  Filed  8-22-94  8:45  am) 
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Notice  of  Issuance  of  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals 

Week  of  April  25  through  April  29, 1994 

During  the  vtreek  of  April  25  through 
April  29, 1994  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  refund  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  wero 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Refund  Applications 

/./.  Case,  4/28/94.  RF272-91769 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  crude  oil  refund  proceeding 
by  J.I.  Case.  The  Application  was  based 
upon  purchases  of  petroleum  products 
made  by  the  agricultural  department  of 
International  Harvester.  J.I.  Case  had 
acquired  the  agricultural  department  of 
International  Harvester  in  1985. 
However,  the  parent  firm  of  J.I.  Case. 


Tenneco.  had  applied  for  and  received 
a  refund  from  the  Refiners  Escrow 
account  in  the  Stripper  Well 
proceeding.  Upon  receiving  that  refund, 
Tenneco  was  required  to  execute  a 
"Release  of  Claims"  that  waived  its  right 
and  the  rights  of  any  of  its  affiliates  or 
subsidiaries  (such  as  J.I.  CaseJ  to  receive 
a  refund  in  the  crude  oil  refund 
proceeding.  Accordingly,  the  DOE 
denied  the  J.I.  Case  Application. 

Osceola  Electric  Cooperative,  Inc.,  4/29/ 
94,  RF272-9ia6a 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund - 
filed  by  Osceola  Electric  Co-op  in  the 
DOE  crude  oil  refund  proceeding. 
Previously,  Osceola  County  Cooperative 
Oil  Co.— of  which  Osceola  Electric  is  a 
member — had  received  a  refund  in  the 
crude  oil  proceeding  based  upon  its 
total  purchases  of  petroleum  products. 
These  piircnases  included  those  sold  to 
members:  therefore,  the  Osceola  Electric 
Co-op  Application  was  denied. 
Texaco  Inc./Dees  Petroleum  Products. 
4126/94.  RR321-151 

The  DOE  issued  a  Decision  and  Order 
in  response  to  a  Motion  for 
Reconsideration  filed  by  Dees  Petroleum 
Products  (Dees)  in  the  Texaco  Inc. 
special  refund  proceeding.  The  Motion 
concerned  a  May  18, 1992  denial  of  the 
portion  of  Dee's  original  refund 
application  based  on  Texaco's  alleged 
failure  to  supply  petroleum  products  for 
Dees'  resale  to  sixty-three  motor 
gasoline  retailers.  The  basis  for  the 
denial  was  the  finding  that  Dees  was  not 
the  designated  supplier  of  those  retail 
outlets.  Dees  requested  reconsideration 
of  that  finding  and  advanced  the  new 
claim  that  it  had  been 
disproportionately  overcharged  in  its 
purchases  from  Texaco.  The  DOE  found 
that  tlie  material  Dees  submitted 
presented  no  basis  for  reconsideration  of 
the  May  18,  1992  Decision  and  Order; 
the  Motion  for  Reconsideration  was 
accordingly  denied. 

Texaco.  Inc. /Morton's  Texaco  Senice.  4/ 
28/24,  HR321-142 


Central  Louisiana  Electric  Co.,  Inc.  et  al 

City  Sctiool  District  of  Batavia  et  al 

Decatur  County  Public  Works  et  al 


The  EXDE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  in  the  Texaco  Inc 
special  refund  proceeding  by  D.C. 
Horton,  owner  of  Horton's  Texaco 
Service.  Horton  sought  to  have  the  OHA 
reconsider  a  decision  dismissing  a  prior 
refund  request  because  necessary 
requested  supporting  information  had 
not  been  supplied.  Horton  stated  that  he 
had  responded  to  the  OHA  information 
request  in  a  timely  manner;  Aikin 
Energy,  inc.,  the  "filing  service"  that 
had  represented  him,  had  failed  to 
promptly  forward  the  data.  Based  upon 
the  past  lackluster  performance  of 
Horton's  filing  service,  DOE  determined 
that  Horton's  claim  was  credible,  and 
granted  a  direct  refund  of  $3,162. 
Texaco  Inc. /Rollins  Texaco,  et  al.,  4/25/ 
94,RF321-19205.etal. 

Applications  for  Refund  were  filed  by 
Wilson.  Keller  and  Associates  on  behalf 
of  five  former  Texaco  retailers  that  were 
unable  to  locate  records  sufficient  to 
prepare  monthly  schedules  of  their 
purchases  of  Texaco  motor  gasoline. 
The  Applications  were,  based  on 
estimated  purchase  volumes  developed 
by  Wilson,  Keller  and  Associates  that 
were  based  upon  the  applicants*  tax 
returns  and  data  ft-om  the  "Monthly 
Gallonage  of  Gas  Stations/National 
Petroleum  News  1973-1981."  In 
considering  these  claims,  the  DOE 
found  that  the  estimates  were 
reasonable  in  most  cases.  However, 
when  the  Wilson  Keller  methodology    - 
appeared  to  produce  unreasonable 
results,  the  DOE  used  a  different 
estimation  technique.  Accordingly,  the 
Doe  issued  a  Decision  and  Order 
granting  the  Applications  in  part. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals  •■ 
issued  the  following  Decisions  and 
Orders  concerning  refimd  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Pubhc 
Reference  Room,  of  the  Office  of 
Hearings  and  Appeals. 


-. RF272-92709 

RF272-86679 

RF272— 93100 

Gulf  Oil  Corp7Acadia  Fuel  &  Oil  Distributors  et  al ; ..^^!!!^^m"  '" RF30O-20674 

GuM  Oil  CorpVBRW  Fuel  Company  j !...L^!^!".'''.'" ."!"  RF300-21789 

Gulf  Oil  CorpAampton-Love,  Inc ', '.I^.^!!!!!"!"!""!!"1"!"!!ZI!!^"  "!^!!  RF3OO-18025 

Gulf  Oil  Corp./MacArthur  Petroleum  &  Solvent  Co.  et  al  ....] RF300-8420 

Gulf  Oil  CorpTMount  Holly  Ice  &  Fuel  Co .'  RF300-18324 

^*|:S°2«^ -•••"•-••"•" : : • I ■..::::"":"::::::::::::::::::::::::::::::  rfsoo-ib/b? 

Gulf  0»l  Corp/Taykx  Gulf  Service i RF300-16006 

Gulf  Oil  CorpA/Hlage  One  Stop  #2  et  al I "»Z!I"!I.III!!'!I!."I!!!I!1"!"'""!"I1"I^! RF300-15595 

Heard  County,  Georgia  etal  , i""!!!!!!!"!"!!"!!!"""!!!!"  RF272-85202 

F)F272-93116 


Jess  Radle  Son,  Inc 


IMI 


04/28/94 
04/25/94 
04/28/94 
04/29/94 
04/26/94 
04/25/94 
04/29/94 
04/28/94 

04/26«4 
04/29/94 
04/25/94 
04/28«4 
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Martin  County  et  al  „ RF272-e7667 

MeridervCleghom  Community  School  District  et  al  r.!!!!'.."!!!!".!!!!"!""^  RF272-79149 

NL  Industries,  Inc.  d/lVa  Baroid  Corporation RF272-14948 

NL  Industries,  Inc.  d/b/a  Baroid  Corporation RD272-14948 

Rogers  Cartage  Co.  et  al  RF272-80169 

Shell  Oil  Company/Fullerton  Pulaski  Shell !..."..!!!!".!..!!!!!"!"!!!  RF3i  5-4840 

Texaco  IncyHillmer's  Texaco  Service  et  al RF321-1 1275 

Texaco  Inc/Uoyd's  Texaco  Service  #l  et  al  RF321-1 1271 

W.J.  Terry  &  Sons,  Inc  Z'ZZ^ZZ'Z'ZZ'.  RF272-85961 


04/26/94 
04/29/94 
04/28/94 

04/28/94 
04/28/94 
04/29/94 
04/28/94 
04 '26/94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Bonduel  School  District  

RF272-80498 

Daico  Petroleum  Company  ... 

RF340-76 

Johnny  lst)ell  Texaco 

RF321-12184 

Lajet,  Inc 

RF340-151 

Moundridge    Unified    School 

RF272-e0129 

District  423. 

Paul  Gavomik  Service  

RF321 -17990 

R.B.  Nutt's  Texaco 

RF321-10899 

Robinwood  Texaco 

RF321-4670 

Sunnyland  Packing  Co  

RF272-93000 

Super    90    Texaco    Service 

RF32 1-1 0834 

Station. 

Woodstock  Grismili  Compa- 

LEE-0111 

nies,  Inc. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence. 
Avenue,  S.W..  Washington,  D..C.  20535, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  16, 1994. 

George  B.  Breznay, 

Director. Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-20699  Filed  8-22-94;  3:45  am] 
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Issuance  of  Proposed  Decisions  and 
Orders  by  the  Week  of  July  25  Through 
July  29, 1994 

During  the  week  of  July  25  through 
July  29.  1994  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 


form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  scr\'ice  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggneved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statem.ent  of  objectiflus 
within  30  days  of  the  date  of  ser\-ice  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter 

Copies  of  the  full  text  of  these 
proposed -decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  lE-234.  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m..  except  federal 
holidays. 

Dated:  .*LUgj«t  17,  1994. 
George  B.  Breznay, 

Director,  Office  cf  Hearings  and  Appeals. 

Derreth  Oil  Inc..  Mishawaka,  in.  LEE- 
0093  Reporting  Requirements 

Berreth  Oil  Inc.,  (Berreth)  filed  an 
Application  for  Exception  from  the 
provision  of  filing  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report"  and 
Form  EIA-821,  entitled  "Annual  Fuel 
Oil  and  Kerosene  Sales  Report."  The 
Exception  request,  if  granted,  would 
permit  Berreth  to  be  exempted  from 
filing  Forms  EIA-782B  and  EIA-821.  On 
July  25. 1994.  the  Department  of  Energy 
issued  a  Proposed  Decision  and  Order 
which  determined  that  the  Exception 
request  be  denied. 


The  Outpost  Station/Outpost  Country- 
Store  Phelan,  CA.  LEE-00120, 
Reporting  Requirements 

The  Outpost  Station/Outpost  Countr.- 
Store  filed  an  Application  for  Exception 
from  the  Energy  hiformation 
Adminislration  (EIA)  requirement  that  it 
file  Form  EIA-782B,  Uhe  "Resellers'/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  In  considering  this 
request,  the  DOE  found  that  the  firm 
was  not  suffering  a  gross  inequity  or 
serious  hardship.  Accordinglv,  on  July 
27,  1994.  the  DOE  issued  a  Proposed  ' 
Decision  and  Order  determining  that  the 
exception  request  should  be  denied. 

Trxpar Er.erg],.  Inc.,  W'avkeslia,  Wl, 
LEE-0119,  Reporting  Requirements 

Texpa:  Energy,  Inc.  (Texpar),  filed  an 
Appliuition  fcr  Exception  from  the 
provision  of  fifing  Form  EIA-782B, 
entitled  "Resellers  'Retailers'  Monthly 
Petroleum  Product  Sales  Report.  "  The 
exception  request,  if  granted,  would 
permit  Texpar  to  be  exe.mpted  from 
filing  Form  EIA-782B.  On  July  27.  1994, 
the  Department  of  Energy  issued  a 
Prnpospd  Decision  and  Order  which 
determined  that  the  exception  request 
be  denied. 

IFR  Doc.  94-20695  F:ied  8-22-94,  8.45  a-T.) 
B'LUNG  COOE  6450-01 -P 


Issuance  of  Decisions  and  Orders 
Week  of  May  30  through  June  3, 1994 

During  the  week  of  May  30  through 
June  3,  1994.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Concord  Oil  Company,  6/1/94.  LFA- 
0372 

Concord  Oil  Company  (Concord)  filed 
an  Appeal  from  a  determination  issued 
by  the  Albuquerque  Operations  Office 
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(Albuquerque)  in  response  to  a  request 
from  Concord  under  the  Freedom  of 
Information  Act.  Concord  sought 
various  contracts  pertaining  to  work 
already  performed  or  to  be  performed  on 
a  Uranium  Mill  Tailing  Remedial  Action 
(UMTRA)  project  In  consideriiig  the 
Appeal,  the  Office  of  Hearings  and 
Appeals  found  that  an  attachment  to  a 
subcontract  between  MK-Fergusen  (MK- 
F)  and  the  DOE  was  not  an  agency 
record  subject  to  the  FOIA  and  that 
Exemption  4  of  the  FOIA  permitted  the 
withholding  of  a  section  detailing 
personnel  and  salary  information  of  a 
MK-F  contract.  Accordingly,  the  Appeal 
was  denied. 

Shannon  &  Wilson,  Inc..  6/1/94,  LFA- 
0371 

Shannon  &  Wilson,  Inc.  filed  an 
Appeal  from  a  partial  denial  by  the 
Richland  Operations  Office  of  a  Request 
for  Information  which  it  had  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  In  considering  the  Appeal,  the 
DOE  found  that  some  of  the  information 
that  had  initially  been  withheld  under 
Exemption  5  should  have  been  released 
to  the  public.  The  DOE  found  that  a 
more  selective  redaction  would  allow 
additional  information  to  be  released 
without  revealing  the  identities  of 
individuals.  The  DOE  further  found  that 
this  result  was  supported  by  a  October 
4. 1993  Memorandum  for  Heads  of 
Departments  and  Agencies  from 
Attorney  General  Janet  Reno.  In 
addition,  EXDE  found  that  Richland  had 
failed  to  conduct  a  public  interest 
determination.  However,  the  DOE  also 
found  that  some  of  the  information 
requested  by  the  Appellant  could  have 
been  withheld  under  Exemptions  4  and 
6.  Accordingly,  the  Appeal  was 
remanded  to  Richland  for  further 
processing. 

Request  for  Exception 

Midstream  Fuel  Sen-ice,  Inc.,  5/31/94 
LEE-0083 
Midstream  Fuel  Service,  Inc. 
(Midstream),  filed  an  Application  for 
Exception  from  the  provisions  of  the 
Energy  Information  Administration 
(EIA)  reporting  requirements  in  which 
the  firm  sought  relief  from  filing  Form 
EIA-782B.  entitled  "Resellers'/Retailers' 
Monthly  Petroleum  Product  Sales 
Report."  In  considering  the  request,  the 
DOE  found  that  the  firm  was  suffering 
a  gross  inequity  due  to  the  maternity 
leave  of  two  of  the  firm's  employees. 
Accordingly,  the  DOE  determined  that 
the  exception  request  be  granted  in  part 
and  that  Midstream  should  be  granted 
an  extension  of  time  until  May  1994  in 
which  to  file  the  forms  due  between 
February  1, 1994,  and  May  1, 1994. 


Wortmann  Oil  Co.,  Inc..  6/3/94,  LEE- 
0112 

Wortmann  Oil  Company,  Inc. 
(Wortmann),  filed  an  Application  for 
Exception  from  the  provisions  of  the 
Energ\'  Information  Administration 
(EIA)  reporting  requirements  in  which 
the  firm  sought  relief  from  filing  Form 
EIA-  782B,  entitled  "Resellers/Retailers' 
.Monthly  Petroleum  Product  Sales 
Report."  In  considering  the  request,  the 
DOE  found  that  the  firm  was  suffering 
a  grorffi  inequity  due  to  the  protracted 
illiicsK  of  the  firm's  owner.  Accordingly, 
the  DOE  determined  that  the  exception 
request  be  granted  and  that  Wortmann 
snould  be  permanently  removed  from 
the  survey. 

Protective  Order 

Westivgbouse  Hanford  Company,  bill 
94,  LWJ-0004 
Westinghouse  Hanford  Company 
(WHC)  filed  a  request  that  the  OHA 
issue  a  Protective  Order  concerning 
certain  documents  which  the  company 
agreed  to  provide  to  the  Government 
Accountability  Project  (GAP)  and  Thad 
M.  Gujer,  counsel  for  Helen  "Gail" 
Oglesbee,  in  connection  with  a  hearing 
request  filed  by  Oglesbee  under  the 
Department  of  Energy's  Contractor 
Employee  Protection  Program,  10  C.F.R. 
Part  708.  With  its  request,  WHC 
submitted  a  Stipulated  Protective  Order 
to  which  WHC,  GAP  and  Mr.  Guyer 
agreed  to  be  bound.  The  Order  stated, 
inter  alia,  that  GAP  and  Mr.  Guyer  shall 
not  make  use  of  nor  disclose  any 
information  in  the  documents  provided 
by  WHC  except  for  purposes  related  to 
the  Part  708  proceeding,  and  that  upon 
the  termination  of  the  proceeding  shall 
either  destroy  the  documents  or  return 
thorn  to  WHC.  The  Hearing  Office 
reviewed  the  Stipulated  Protective 
Order  and  concluded  that  it  should  be 
issued  as  an  Order  of  the  Department  of 
Energy.  Accordingly,  the  Order  was 
issued  pursuant  to  the  authority  given 
the  Hearing  Officer  under  the  Part  708 
regulations  to  "arrange  *   •   *  for  the 
production  of  specific  documents  or 
other  physical  evidence,  provided  a 
showing  of  the  necessity  for  such  *   *   • 
evidence  has  been  made  to  the 
satisfaction  of  the  Hearing  Officer."  10 
C.F.R.  g  708.9(e). 

Implementation  of  Special  Refund 
Procedures 

X.C.  Ginther  Company.  5/31/94,  LEF- 
0060 

The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $144,864.85,  plus 
accrued  interest,  in  alleged  overcharges 
obtained  from  N.C.  Ginther  Company. 


These  funds  were  remitted  to  settle 
possible  pricing  violations  in  the  firm's 
sales  of  natural  gas  liquid  (ngl)  products 
during  the  period  September  1, 1973 
through  March  31, 1977.  The  EXDE 
determined  that  these  funds  will  be 
distributed  in  accordance  with  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  Accordingly. 
Applications  for  Refund  will  be 
accepted  from  any  party  who  purchasrd 
ngl  products  from  Ginther  during  the 
period,  September  1,  1973  tliroueh 
March  31, 1977.  The  specific 
information  to  be  included  in 
Applications  for  Refund  is  included  in 
the  Decision. 

Refund  Applications 

Sauvage  Gas  Co./Wynn  Homey,  6/3/94, 
RF308-10 

The  DOE  issued  a  Decision  and  Order 
granting  an  application  filed  by  Wynn 
Homey,  a  former  owner  of  Springs  Gas 
Service,  Inc.  (Springs),  in  the  (Sauvage) 
special  refimd  proceeding.  Springs  was 
a  reseller  of  Sauvage  petroleum 
products  during  the  consent  order 
period.  Mr.  Homey  and  Sauvage  each 
owTied  50%  of  Springs.  However,  the 
OHA  found  that  Springs  was 
operationally  distinct  from  Sauvage  and 
did  not  consider  Mr.  Homey  and 
Sauvage  to  be  a  single  firm.  The  OHA 
found  that  Mr.  Homey  alone  would 
have  borne  all  injury  stemming  from 
Sauvage's  alleged  price  overcharges. 
Thus,  although  he  was  only  a  50% 
owner  of  Springs,  Wyim  Homey  was 
eligible  to  receive  100%  of  any  refund 
awarded  on  behalf  of  Springs.  Mr. 
Horney  submitted  a  detailed 
demonstration  of  injury  and  requested  a 
full  volumetric  refund  based  upon 
Springs'  purchases  of  7.091,186  gallons 
of  Sauvage  propane  during  the  consent 
order  period.  Springs'  data  indicated 
that  the  firm's  cumulative  banked  costs 
were  well  in  excess  of  the  refund 
requested  and  the  competitive 
disadvantage  analysis  submitted  by  Mr. 
Horney  clearly  indicated  that  Springs 
was  injured  in  its  purchases  from 
Sauvage.  Accordingly,  the  OHA  found 
that  the  applicant's  injury  was  of 
sufficient  magnitude  to  justify  an  award 
of  the  entire  volumetric  allocation.  Mr. 
Horney  was  granted  a  refund  of  513,204 
on  behalf  of  Springs,  to  which  was 
added  $9,886  in  interest  for  a  total  of 
$23,090.  No  ftirther  refunds  to 
identifiable  purchasers  of  Sauvage 
products  await  disbursement.  Therefore 
all  unclaimed  funds  remaining  in  the 
Sauvage  escrow  accoxmt  were  made 
available  for  indirect  restitution 
pursuant  to  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  198S 
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contained  in  Title  III  of  Pub.  L.  No.  99- 
509. 

Texaco  Inc/fames  E.  Hovis  Texaco,  6/ 
2/^i.RF32 1-20997 
The  EXDE  issued  a  Decision  and  Order 
partially  rescinding  an  Application  for 
Refund  filed  on  behalf  of  James  E.  Hovis 
Texaco  in  the  Texaco  Inc.  special  refund 
proceeding.  The  DOE  found  that  the 
applicant  had  been  granted  a  refund  for 
the  entire  refund  period  on  the  basis  of 
a  Texaco  schedule  of  purchases  for  a 
location  at  which  he  was  the  operator 
for  only  a  portion  of  the  refund  period 


(April  1976-January  1981).  The  DOE 
then  received  from  Texaco  a  schedule  of 
purchases  that  corresponded  to  a 
location  where  the  applicant  was  the 
operator  previous  to  bieing  the  operator 
at  the  location  for  which  he  was  granted 
a  refund  (November  1973-April  1975). 
However,  the  second  schedule  of 
purchases  showed  fewer  gallons  of 
product  delivered  to  tlie  earlier  location 
than  the  number  of  gallons  for  which 
James  E.  Hovis  Texaco  was  erroneously 
granted.  Therefore,  the  DOE  rescinded 
the  difference  between  the  refund 


granted  to  James  E.  Hovis  Texaco  and 
the  refund  that  should  have  been 
granted  based  upon  correct  gallonage 
information. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and  orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Atlantic  Richfield  Company/B&D  Butane  Company RR304-68 

Atlantic  Rictifieid  Company/Herd  Oil,  Inc RF304-13547 

Dick  Cowan's  ARCO „ „ RF304-13972 

Devoe  &  RaynokJs  Company  RF272-53573 

E.M.H.  of  Larsen  et  al RF272-93819 

Gulf  Oil  Cofp./American  Dusting  Co.,  Inc.  et  al RF300-21315 

Gulf  Oil  CorpTCoteman  Oil  Co..  Inc RF300-6921 

Oasis  Gulf RF300-21783 

T  &  G  Oil  Co RF300-21784 

ClineSt.  GuH  „ RF300-21785 

Gulf  Oil  CorpTGriffith  Oil  Co.,  Inc RF30O-19752 

Gulf  Oil  CorpyTransport  Oil  Station  #530  RF300-16195 

Donald  Harrison  Gulf „ „ RF300-16324 

Livemiore  Valley  ^al RF272-80004 

Shell  Oil  Company/Salinas  Valley  Oil  Company RF315-10154 

Texaco  incTBoris  Texaco  Service  et  al RF321-14425 

Texaco  IncTGarden  Street  Texaco  et  al RF321-17253 

Texaco  IncJHighway  Administration  et  al RF321-16892 

Texaco  IncTStuckey's  Store  #  171  et  al „ RF321-16308 

Transportatkxi,  Inc RF272-91664 

Westplains  Energy  etal RF272-91555 


06/01/94 
06A)3/94 

06A)3/94 
06A)2/94 
05/31/94 

05/31/94 


06/03«4 
06/03/94 

06/02/94 
06/01/94 

0Bnj2/9A 
06AJ2«4 
06/02/94 
06«)1/94 
06/02/94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Danny  R.  Hoton 

Franklin  Texaco 

G.  E.  Plastics 

G.  E.  Plastics 

Jap  Oil  Company 

K-Tex  Oil  and  Supply,  Inc  .... 

R&R  Oil,  Inc 

South  Mississippi  Electric  As- 
sociation. 

Texfi  Industries,  Inc 

William  H.  Payne  


Case  Nk). 


RR300-220 
RF32 1-6323 
RF272-91752 
RF272-91686 
LEE-0117 
RF321 -14807 
LEE-0107 
RF32 1-20041 

RF272-78402 
LFA-0376 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Rooni  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Bated:  August  16,  1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  94-20696  Filed  8-22-94;  8:45  am) 
BtUiNG  CO0€  •46CM>1-P 


Issuance  of  Decisions  and  Orders; 
WeeK  of  June  27  Through  July  1, 1994 

During  the  week  of  June  27  through 
July  1, 1994,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary'  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

John  Gilmore,  6/29/94,  lFA-0386 

Mr.  John  Gilmore  filed  an  Appeal 
from  a  denial  by  the  Albuquerque 
Operations  Office  of  a  Request  for 
Information  which  his  attorney  Lee  Tien 
had  submitted  under  the  Freedom  of 
Information  Act  (the  FOIA).  In 


considering  the  Appeal,  the  DOE  found 
that  the  material  requested  computer 
source  code  of  conferencing  software 
developed  by  Sandia  National 
Laboratories,  was  not  considered  agency 
records  subject  to  disclosure  under  the 
FOIA.  The  DOE  also  concluded  that 
even  if  the  software  could  be  considered 
records,  the  programs  would  likely  be 
withheld  under  Exemption  4  because 
they  are  commercially  valuable  to 
Sandia  Corporation,  which  sold  two 
software  licenses  and  expects  to  sell 
more.  The  Appeal  was  therefore  denied. 
The  important  issue  that  was  c;:,nsidered 
in  the  Decision  and  Order  was  whether 
computer  programs  could  be  considered 
agency  records  subject  to  disclosure 
under  the  FOIA. 

Teresa  Longstreet,  6/27/94,  LFA-0389 

Teresa  Longstreet  filed  an  .\ppeal 
from  a  denial  by  the  Oak  Ridge 
Operations  Office  (Oak  Ridge)  of  a 
request  for  Information  she  had 
subm.itted  under  the  Freedom  of 
Information  Act  (the  FOLA).  In 
considering  the  Appeal,  the  EKDE  found 
that  the  search  for  responsive 
documents  conducted  by  Oak  Ridge  was 
adequate.  Accordingly,  the  DOE  denied 
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Ms.  Longstreet's  Appeal.  An  important 
issue  considered  in  the  Decision  and 
Order  was  the  adequacy  of  the  search. 

Requests  for  Exception 

Fitch  Oil  Companv.  Inc.,  6/30/94.  LEE- 
0101   . 

Fitch  Oil  Company,  Inc.  (Fitch),  filed 
an  Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (EIA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  fiHng  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Sales  Report."  In  considering 
the  request,  the  DOE  found  that  the  firm 
was  suffering  a  gross  inequity  due  to  the 
firm's  personnel  shortage.  Accordingly, 
the  DOE  determined  that  the  exception 
request  be  granted  in  part  and  that  Fitch 
be  relieved  of  the  reporting  requirement 
from  April  1994  through  December 
1994. 

Saupe' Enterprises,  Inc.,  6/30/94.  LEE- 
0105 

Saupe'  Enterprises.  Inc.  (Saupe)  filed 
an  Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (EIA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found 
that  the  firm  was  not  experiencing  a 
serious  hardship  or  gross  inequity  as  a 
result  of  the  reporting  requirements. 
Accordingly,  exception  relief  was 
denied. 

Swan  Oil  Company,  6/29/94,  LEE-0076 

Swan  Oil  Company,  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EliV 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleimi  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship.  On  March 
29.  1994.  the  DOE  issued  a  Proposed 
Decision  and  Order  determining  that  the 
exception  request  should  be  denied.  No 
Notice  of  Objections  was  filed. 
Consequently,  the  DOE  issued  the 
Proposed  Decision  and  Order  in  final 
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form,  denying  Swan  Oil  Company's 
Application  for  Exception. 
Wells  Oil  Co..  6/30/94,  LEE-lOa 

Wells  Oil  Co.  filed  an  Application  for 
Exception  from  the  provisions  of  the 
EIA  reporting  requirements  in  which  the 
firm  sought  an  exception  from  filing 
Forna  EIA-782B.  In  considering  the 
request,  the  DOE  found  that  the  firm 
was  not  suffering  a  serious  hardship  or 
gross  inequity  as  a  result  of  the 
reporting  requirements.  Accordingly, 
exception  relief  was  denied. 

Refund  Applications 

Texaco  Inc./Energv  Sales.  Inc..  6/29/94. 
HF321-20015';  RF321-20074; 
BF321-21006 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
concerning  three  Applications  for 
Refund  filed  with  respect  to  Texaco 
purchases  made  by  Energy  Sales,  Inc. 
(ESI),  a  dissolved  corporation.  The  DOE 
noted  that  generally  where  the 
corporation  has  been  dissolved,  the 
owmars  at  the  time  of  dissolution  are 
usually  entitled  to  the  refund.  There 
was  no  dispute  that  John  Grisham 
owned  24.33  percent  of  ESI,  and  he  was 
granted  a  refund  equal  to  24.33  percent 
of  the  refund  due  ESI.  The  other  two 
applicants,  David  Montgomery  and 
Clarence  Stapp,  both  claimed  the 
remaining  75.67  percent  of  ESI's  refund. 
Montgomery  claimed  to  have  purchased 
ESI's  corporate  shares  from  Sta)Dp  in 
1986,  and  he  submitted  a  copy  of  the 
purchase  contract  to  support  his  claim. 
Stapp  claimed  that  the  conditions  of  the 
contract  were  never  fulfilled  and  that  he 
retains  the  stock  certificates.  The  DOE 
found  the  stock  certificates  were  issued 
in  Montgomery's  name.  Stapp  retained 
custody  of  the  certificates  only  to 
protect  a  security  interest,  and,  he  had 
never  exercised  a  stock  power  that 
would  have  transferred  them  to  his 
name.  The  DOE  also  noted  that  the  loan 
for  which  the  stock  certificates 
constituted  a  security  interest  had  been 
paid  off  Under  these  circumstances,  the 
DOE  found  that  Montgomery  was  the 
owner  of  the  stock.  Accordingly,  the 
refund  application  filed  by  Montgomery 
was  panted  and  the  application  filed  by 
Stapp  was  denied. 


Conrad  Coop  et  al 

Dahlman  Truck  Lines,  Inc.  et  al  

Enron  Corp./Fuel  Products,  Inc 

Taylor-Harbin  LP.  Gas 

Domex,  Inc 

Gulf  Oil  Corporation/Braniff  Ainfvays,  Inc 

Gulf  Oil  Corporation/Dottian  Aviation  Corp.,  Inc.  et  al 


Te.Yoco  Inc./Lacey-Elliott  Texaco,  Elliott 
Bell.  Inc.,  6/29/94,  RF321-19644 

On  June  18, 1991,  the  DOE  issued  a 
Decision  and  Order  in  the  Texaco  Inr. 
refund  proceeding  concerning  an 
Application  for  Refund  filed  by  Mrs 
Earl  Elliott  on  behalf  of  Elliott  Bell,  Inc  . 
a  Texaco  jobber.  That  refund  was  based 
upon  the  applicant's  claim  that  her 
husband  operated  the  business. 
Subsequently,  the  children  of  Trammel 
Lacey  filed  an  application  for  refund  for 
the  same  business  under  the  name 
Lacey-EIliott  Texaco.  They  stated  that 
Mr.  Lacey  and  Mr.  Elliott  were  partners 
for  part  of  the  refund  period.  In 
response,  Mrs.  Elliott  claimed  that  her 
husband  acquired  all  rights  to  the 
business,  including  the  right  to  the 
Texaco  refund,  when  he  bought  out  Mr. 
Lacey's  share. 

The  DOE  noted  that,  generally,  the 
owners  of  the  firm  at  the  time  of  the 
Texaco  purchases  are  entitled  to  the 
refund.  This  right  is  not  normally 
transferred  to  the  purchaser  of  a 
partner's  interest  unless  the  interest  w  as 
transferred  under  a  contract  that  either 
specifies  refunds  as  one  of  the  assets 
being  transferred  or  leaves  no  doubt  that 
the  parties  intended  the  contract  to 
transfer  rights  to  refunds.  The  DOE 
found  that  Mr.  Lacey  had  owned  40 
percent  of  the  business  and  that  nothing 
in  the  contract  indicated  an  intent  to 
transfer  rights  to  refunds.  Accordingly, 
the  DOE  found  that  the  children  of  Mr. 
Lacey  should  receive  a  refund  based 
upon  40  percent  of  the  firm's  purchases 
for  the  portion  of  the  refund  period 
prior  to  Mr.  Lacey's  sale  of  the  business 
to  Mr.  Elliott,  and  Mrs.  EHiott  should 
repay,  with  interest,  that  portion  of  the 
refund  she  had  previously  received  that 
was  attributable  to  Mr.  Lacey's  share  of 
the  business. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF272-93754 

RF272-82513 

RF340-69 

RF340-133 

RF340-191 

RF300-20801 


Gulf  Oil  Corporation/Enserch  Corporation  1  ScfS^I^ff 

Gulf  Oil  Cofporation/Hammond  Country  Store  ....  i oo^,^ 

McClure's  Gulf  "T RR30a-186 

* RR300-208 


06/29/94 
06/30/94 

06.30/94 


07/01/94 
06/29194 
06t29!9A 
06/29/94 


IMI 
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GuH  Oil  Corporation/Trenton  Lehigh  Coal  &  Oil  Co.  et  al RR300-78  06/29/94 

luka  Cooperative  Exchange  et  al  RF272-88266  06/29/94 

Setton  Company,  Inc RF272-94484  06/29/94 

Town  of  Billerica  Fire  Dept RF272-94490 

Texaco  IncTBellis  Texaco  et  al RF321-19332  06/27/94 

Texaco  lnc./Bot)ts  Texaco  et  al RF321-19742  06/30/94 

Texaco  lnc./Gold  Medal  Farms  Inc.  et  al RF321-6587  07/01/94 

Texaco  lnc7James  River  Corporation  et  al RF321-19655  06/30/94 

Texaco  lnc7Joe"s  Texaco  #1  RF321-20230  07/01/94 

Joe's  Texaco  #2 RF321-20231 

Texaco  lrx:./Linwood  Texaco  et  al  RF321-16861  06/30/94 

Texaco  IncTNora  Texaco  et  al  RF321-415  06/29/94 

Union  County  School  District  et  al  RF272-82427  06.'29/94 

Warrden  County,  New  York  et  al  RF272-85209  05-'29.'94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Air  Vista  Texaco  

RF321-11304 

Amax  Copper.  Inc 

RF32 1-1 9926 

Auburn  Texaco  

RF321-13877 

Bagwell  Service  Station 

RF272-95736 

Bill  Alsbury  Texaco 

RF321 -20870 

Bill's  Texaco  

RF321-19582 

Dan's  Texaco 

RF321-16249 

Holmes  Oil  Corporation  

RF315-10186 

Howard  Bush's  Texaco  #2  .... 

RF321-10624 

John  Diramarian  Texaco  

RF321 -20438 

John  Paul's  Texaco 

RF321-20684 

Kennedy  Realty  Co  

RF272-78323 

Kinzeler  Marine.  Inc 

RF321-19911 

Mac's  Triangle  Service  

RF321-12101 

Middlesex  Builders,  Inc 

RF272-77675 

Miss  Valley  CUDist  166  

RF272-87093 

Oakland  C  U  School  Dist  5  ... 

RF272-87140 

Pats  Fuel  Oil 

RF300-20050 

Regency  Texaco 

RF321 -20764 

Salt  Meadow  Shell 

RF31 5-8857 

Strickland  Taxaco 

LFA-7049 

Styles  Arco  

RF272-95735 

The  Armret-Bymes  Co 

RF321 -19922 

Vic's  Monterey  

RF272-95747 

Warrick  Eastside  Texaco 

RF321-11214 

Woodbridge   Gardens   Asso- 

RF272-78346 

ciation. 

Woodbridge  Village  Associa- 

RF272-78354 

tion. 

Wyomissing  Area  School  Dis- 

RF272-81933 

trict. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  16.  1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc.  94-20697  Filed  8-22-94;  8:45  am] 
BILUNG  CODE  6450-01-^ 


Notice  of  an  Amendment  to  the 
Environmental  Impact  Statement  for 
the  Interim  Management  of  Nuclear 
Materials  at  the  Savannah  River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

summary:  On  March  17,  1994,  the 
Department  of  Energy  (DOE)  published 
a  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Interim  Management  of  Nuclear 
Materials  at  the  Savannah  River  Site 
(SRS)  (59  FR  12588).  One  type  of 
material  to  be  analyzed  in  that  EIS, 
nitrate  solutions  of  plutonium  in  tanks 
in  the  F-Canyon  chemical  separations 
facility,  has  been  shown  to  be  capable 
of  presenting  a  signiScant  safety  issue  if 
left  in  its  current  condition  and 
location.  Accordingly,  DOE  has  decided 
to  prepare  a  separate  EIS,  on  an  urgent 
schedule,  for  the  proposed  stabilization 
of  these  F-Canyon  plutonium  solutions. 
ADDRESSES:  Please  direct  comments, 
suggestions,  and  questions  concerning 
the  F-Canyon  Plutonium  Solutions  EIS 
project  to:  Dr.  Karen  Hooker,  NEPA 
Compliance  Officer,  U.S.  Department  of 
Energy,  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  South 
Carolina  29802,  (803)  725-3957  or  (800) 
242-8269. 

Mark  the  envelopes:  "F-Canyon 
Plutonium  Solutions  EIS." 

For  general  information  on  DOE's 
NEPA  process,  please  contact:  Ms.  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Oversight  (EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202)  586- 
4600  or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  SRS, 
and  for  a  discussion  of  the  underlying 
purpose  and  need  for  stabilizing  nuclear 
materials  at  the  SRS,  please  refer  to  the 
original  March  17, 1994  Notice  of  Intent 
(59  FR  12588). 

Since  the  pubHcation  of  the  Notice  of 
Intent,  DOE  has  determined  that  a 


potentially  significant  safety  concern 
exists  with  plutonium  solutions  in  the 
F-Canyon  chemical  separations  facility. 
The  condition  of  specific  plutonium 
solutions  in  the  F-Canyon  chemical 
separations  facility  warrants 
consideration  of  their  stabilization  in 
advance  of  any  decisions  made 
subsequent  to  the  completion  of  the 
Interim  Management  of  Nuclear 
Materials  EIS. 

DOE  will  prepare  an  EIS  on  the  F- 
Canyon  Plutonium  Solutions,  pursuant 
to  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended  (42 
use  4321  et  seq.).  The  EIS  for  the 
balance  of  the  materials  described  in  the 
Notice  of  Intent  will  retain  the  original 
title,  "Interim  Management  of  Nuclear 
Materials." 

Approximately  85,000  gallons  of  in- 
process  plutonium  solutions  currently 
are  held  in  tanks  in  F-Canyon.  Such 
plutonium  solutions  historically  and 
routinely  have  been  created  and  treated 
in  the  F-Canyon  as  in-process  materials 
of  SRS  production  and  reprocessing 
programs.  However,  the  solutions 
currently  in  storage  have  been  held 
much  longer  than  called  for  in  the 
original  design  and  routine  operation  of 
the  Canyon.  Furthermore,  as  a  result  of 
specific  manipulations  of  the  solutions' 
chemistry  to  maintain  safety,  the 
solutions  are  now  in  a  condition  not 
previously  envisioned  for  routine 
operations.  These  safety-related 
alterations  to  solution  chemistry  have 
prevented  an  imminent  hazard  from 
occurring.  However,  the  operations  staff 
of  F-Canyon  has  documented  a  slow 
deterioration  in  solution  chemistry, 
which  requires  continuous  vigilance  to 
assure  safe  storage  and  to  avoid 
potentially  severe  radiological  impacts 
should  an  accident  occur.  Therefore, 
DOE  proposes  to  evaluate  alternatives 
for  the  immediate  stabilization  of  these 
plutonium  solutions. 

The  plutonium  solutions  in  F-Canyon 
include  mixtiu^s  of  plutonium-239  and 
uranium-238,  as  well  as  simple 
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plutoniuni-239  solutions.  Some  of  these 
solutions  also  contain  fission  products 
from  irradiation  in  a  nuclear  reactor,  as 
well  as  natiu^Uy  occurring  products 
from  radioactive  decay  during  storage. 
DOE  proposes  to  stabilize  these 
solutions  by  conversion  of  the 
plutonium  in  solution  to  a  solid  state  as 
plutonium  metal.  However,  because  it  is 
not  needed  for  weapons,  the  chemical 
purity  of  the  plutonium  would  be  made 
sufficient  only  for  stabilization  and  safe 
long-term  storage,  rather  than  in 
compliance  with  purity  standards 
previously  set  for  weapons  materials.  . 
The  entire  conversion  process  would 
take  place  in  existing  facilities  in  the  F- 
Canyon  building. 

Proposed  Action 

The  Department  proposes  to  stabilize 
the  plutonium  solutions  currently 
within  the  F-Canyon  facility  using 
existing  standard  operating  procedures 
and  proven  processing  capabilities. 
Based  on  technical  and  management 
Judgment,  DOE  beHeves  that  these 
plutonium  solutions  present  a  safety 
concern  that  warrants  expeditious 
processing  to  a  more  stable  and  storable 
form  while  decisions  are  made 
regarding  interim  to  long-term 
disposition  of  this  plutonium.  Based  on 
current  information,  the  preferred 
option  would  be  to  operate  the  F- 
Canyon  and  FB-Line  facilities  only  as 
may  be  necessary  for  stabilization  or  to 
ensure  the  safe  management  of  these 
plutonium  solutions. 

Alternatives  Proposed  for 
Consideration 

DOE  will  identify  and  evaluate 
potential  alternatives  to  the  expedited 
stabilization  or  enhanced  safe 
management  of  the  F-Canyon 
plutonium  solutions.  Consistent  with 
NEPA's  requirement  that  the  "no 
action"  alternative  be  considered,  DOE 
will  evaluate  the  potential 
environmental  impacts  of  continuing  to 
manage  the  F-Canyon  plutonium 
solutions  in  their  current  form  until 
decisions  regarding  interim  to  long-term 
disposition  are  made. 

Comnients 

Because  the  issues  to  be  addressed  in 
the  F-Canyon  Plutonium  Solutions  EIS 
were  included  within  the  Interim 
Management  of  Nuclear  Materials  EIS 
scoping  process,  no  additional  scoping 
meetings  will  be  held.  An 
Implementation  Plan  will  be  released 
shortly  that  identifies  the  comments 
received  during  the  previously  held 
public  scoping  process,  including  those 
issues  related  to  the  F-Canyon 
Plutonium  Solutions  EIS,  and  identifies 


those  matters  to  be  addressed  in  both 
EIS's.  All  comments  received  during  the 
scoping  process  relevant  to  the 
stabilization  of  F-Canyon  plutonium 
solutions  will  be  addressed  in  the 
preparation  of  the  F-Canyon  Plutonium 
Solutions  EIS. 

DOE  intends  to  complete  the  Draft  F- 
Canyon  Plutonium  Solutions  EIS  in 
September  1994,  and  will  announce  its 
availability  in  the  Federal  Register.  DOE 
will  solicit  comments  from  the  public, 
organizations,  and  other  agencies  on  the 
Draft  EIS,  and  vvill  consider  all 
comments  in  its  preparation  of  the  Final 
EIS. 

Related  Publication 

Copies  of  the  report  prepared  by  EKDE 
as  a  result  of  its  evaluation  of  the 
plutonium  solutions  in  F-Canyon. 
Assessment  of  Interim  Storage  of 
Plutonium  Solutions  in  F-Canyon  and 
Mark-31  Targets  in  L-Basin  at  Savannah 
River  Site  (DOE  EH-0397P,  in  two 
volumes)  can  be  obtained  from:  Sharon 
A.  Root,  Manager,  Nuclear  Safety 
Information  Center  {EH-15),  U.S. 
Department  of  Energy,  Washington  DC 
2058S,  Phone:  301/903-8686,  FAX:  301/ 
903-9823. 

Issued  in  Washington.  DC.  this  17th  day  of 
August.  1994. 

Tara  OToole, 

Assistant  Secretary,  Environment,  Safety,  and 
Heal^i. 

IFR  Doc.  94-20692  FiJed  &-22-94;  8:45  am] 

BLUMO  COOC  54S»-01-P 


ENVIBONMEMTAL  PROTECTION 
AGENCY 

[FRL-6056-7] 

Office  of  Research  and  Development; 
Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Application  for  a  Reference  Method 
Determination 

Notice  is  hereby  given  that  on  July  12, 
1994,  the  Environmental  Protection 
Agency  received  an  apphcation  from 
Advanced  Pollution  Instnunentalion, 
Inc.,  8815  Production  Avenue,  San 
Diego,  Cahfornia  92121-2219,  to 
determine  if  their  Model  200 A  Nitrogen 
Oxides  Analyzer  should  he  designated 
by  the  Administrator  of  the  EPA  as  a 
reference  method  under  40  CFR  Part  53. 
If,  after  appropriate  technical  study,  the 
Admlnistratcn'  determines  that  this 
method  should  be  so  designated,  notice 


thereof  will  be  given  in  a  subsequent 
issue  of  the  Federal  Register. 
Carl  GerbcT, 

Acting  Assisinnt  Administrator  for  Reseurch 
and  Development. 

IFR  Doc.  94-20682  Filed  8-22-94;  8:45  a.Til 
BiLUNOcooE  tseo-M-m 


[FaL-5055-91 

Hazardous  Waste  Technical  Guidance 
Document  Determining  the  Integrity  of 
Concrete  Sumps  (EPA/53a-R-S3-005) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTfON:  Publication  of  technical  - 
guidance  docimient. 

summary:  EPA  ajonounces  the 
pubUcation  of  Technical  Guidance 
Document:  Determining  the  Integrity  of 
Concrete  Sumps  (EPA/530-R-93-OOS) 
and  the  availability  of  copies  from  the 
National  Technical  Information  Service 
This  TGD  was  developed  by  EPA's  Risk 
Reduction  Engineering  Lab  (Cincinnati) 
in  cooperation  vvith  Office  of  Solid 
Waste  to  provide  information  on 
conducting  integrity  assessments  of 
sumps  (a  type  of  tank)  in  which 
hazardous  wastes  are  managed. 

The  guidance  explains  how  to  assess 
the  structural  integrity  of  a  hazardous 
waste  sump  that  is  made  of  concrete. 
First,  mechanisms  of  concrete  structural 
failure  are  discussed  to  provide  a  basis 
for  conducting  investigations.  The  TGD 
explains  the  steps  for  basic  and 
secondary  investigations,  including 
methods  for  concrete  inspection  and    " 
sump  leak  testing.  As  part  of  the  basic 
investigation;  the  guidance  describes  an 
approach  for  static  head  leak  testing  of 
water-filled  sumps.  Lastly,  methods  for 
repairing  concrete  and  information  on 
coatings  are  presented. 

Even  though  the  guidance  offers  very 
helpful  information  for  most  sumps,  it 
does  not  cover  all  the  situations  that  the 
facility  owners/operators,  permit 
writers,  and  inspectors  may  face  in 
assessing  the  integrity  of  concrete 
sumps.  This  is  especially  true  of  very 
large  suSnps— the  TGD  may  not  provide 
methods  that  can  be  efiiectively  applied 
to  them.  Additional  methods  may  have 
been  developed  since  the  TGD  was 
prepared. 

Guidance  Purchase 

The  TGD  is  available  for  purchase 
from  the  National  Technical  Information 
Service  (NTIS).  The  NTIS  order  number 
is  PB93-154631.  EPA  cannot  provide 
copies.  Call  NTIS  at  (703)  487-4650 
from  8:30  a.m.  to  5:30  p.m.  Eastern  time 
to  get  an  order  form. 
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Comments 


Any  comments  on  the  TGD  should  be 
sent  to:  Sump  Guidance,  Office  of  Solid 
Waste,  5304,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S\V.. 
Washington,  DC  20460. 

Please  identify  the  document  fully  as: 
Technical  Guidance  Document: 
Determining  the  Integrity  of  Concrete 
.  Sumps  (EPA/530-R-93^05). 

Dated:  August  16,  1994. 
David  Levy, 

IVasfe  Management  Division. 
[FR  Doc.  94-20683  Filed  8-2^2-94;  8:45  am] 
BILUNQ  CODE  »560-&»-P 


[FRL-5056-1J 

Hazardous  Waste  Management 
Planning  Needs  and  Practices:  A 
Review  of  Several  State  Agency 
Approaches  (EPAy530-R-93-010) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Publication  of  technical 
guidance  document. 

summary:  EPA  announces  the 
publication  of  Hazardous  Waste 
Management  Planning  Needs  and 
Practices:  A  Review  of  Several  State 
Agency  Approaches  (EPA/530-R-93- 
010)  and  the  availability  of  copies  from 
the  Natipnal  Technical  Information 
Service.  In  the  report  EPA:  examines  the 
existing  and  emerging  hazardous  wraste 
management  planning  needs  of  several 
states;  describes  planning  practices 
designed  to  address  these  needs;  and 
relates  state  observations  on  the 
relationship  of  their  planning  needs  and 
activities  to  the  Federal  Capacity 
Assurance  Planning  process. 

Contact 

The  report  is  available  for  purchase 
from  the  National  Technical  Information 
Service  (NTIS).  The  NTIS  order  number 
is  PB93-193225.  EPA  caimot  provide 
copies.  Call  NTIS  at  (703)487-4650  from 
8:30  a.m.  to  5:30  p.m.  Eastern  time  to  get 
an  order  form. 

Comments 

Any  comments  on  this  report  should 
be  sent  to:  David  Levy,  Office  of  Solid 
Waste,  5302W,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

Please  identify  the  document  fully  as: 
Hazardous  Waste  Management 
Planning  Needs  and  Practices:  A  Review 
of  Several  State  Agency  Approaches 
(EPA/530-R-93-0W). 


Dated:  August  16, 1994. 
David  Levy, 

Waste  Management  Division. 

[FR  Doc.  94-20684  Filed  8-22-94;  8:45  am] 

BILLING  CODE  6S6&-60-P 

[FRL-5056-2] 

Gulf  Coast  Vacuum  Superfund  Site: 
Proposed  de  minimis  Settlement 

agency:  Environmental  Protection 
Agency. 

SUMMARY:  Under  Section  122(g)  (4)  of 

the  Comprehensive  Environmental 

Response,  Compensation,  and  Liability 

Act  (CERCLA),  the  Environmental 

Protection  Agency  (EPA)  has  agreed  to 

enter  into  a  de  minimis  settlement  for 

past  and  future  costs  at  the  Gulf  Coast 

Vacuum  Superfund  Site  in  Abbeville, 

Louisiana,  with  the  following  parties: 

Adams  Resources  Exploration  Corp. 

Amerada  Hess  Corp. 

Avanti  Services 

Baroid  Corp 

BHP  Petroleum  (Americas)  Inc. 

BJ  Titan  Services 

Borden  Energy 

Cecos  International  (BFI,  Inc.) 

Cockrell  Oil  Corp. 

Columbia  Gas  Development  Corp. 

Columbia  Gulf  Transmission 

Conquest  Exploration  Co. 

Cornell  Oil 

Cudd  Pressure  Control,  Inc. 

Dow  Chemical  Co. 

Dowell  Schlumberger,  Inc. 

Dresser  Industries,  Inc. 

Dynamic  Exploration,  Inc. 

ENRON  Oil  &  Gas  Co.  (Fl.  Exploration) 

Enstar  Petroleum,  Inc. 

Exploration  Co.  of  Louisiana 

Forest  Oil  Corp. 

Grace  Energy  Corporation  on  behalf  of 

its  subsidiaries,  Grace  Petroleum 

Corporation  and  Grace  Drilling 

Company 
Graham  Resources,  Inc. 
INEXECO  Oil  Company 
L.G.S.  Natural  Gas  Company.  Inc., 

(L.G.S.  Exploration,  Inc.) 
Liberty  Oil  &  Gas  Corp. 
Louisiana  Gas  System 
Louisiana  Land  &  Exploration  Co. 
Louisiana  Resources  Company 
McMoRan  Exploration 
Meridan  Oil,  Inc. 
Milpark  Drilling  Fluids 
Mosbacher  Management  Co. 
NERCO  Oil  &  Gas 
North  American  Royalties,  Inc. 
OXY  USA,  Inc. 
OSCA,  Inc.  (Great  Lakes  Chemical 

Corp.) 
Pacific  Enterprises  Oil  Company  (USA), 

(Pacific  Royalty  Co.) 
Pennzoil  Co. 


Presidio  Oil  Co.,  Inc. 
Presidio  Exploration,  Inc. 
Rosewood  Resources,  Inc. 
Sequa  Corp.  (Chromalloy  Drilling 

Fluids) 
Sonat  Exploration 
Tarpon  of  Texas 
Tesoro  Petroleum  Distributing  Co. 

(PEDCQ) 
Texaco  Pipeline,  Inc. 
Te.xas  Crude  Oil 
Total  Minatome  Corp. 
Triumph  Energy 
Vulcan  Materials  Company  for 

Southport  Exploration,  Inc. 
The  Western  Co.  of  North  America 
Williams  Exploration  Co. 

EPA  will  consider  public  comments 
on  the  proposed  settlement  for  30  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Kathleen  A.  Aisling,  Superfund 
Programs  Branch,  Remedial  Section 
(6H-SA),  USEPA.  Region  6,  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733. 
telephone  (214)  655-8500. 

Written  comments  may  be  submitted 
to  the  person  above  by  September  22, 
1994. 

Dated:  )uly  26.  1994. 
A.M.  Davis, 

Acting  Regional  Administrator.  USEPA. 
Region  6. 

|FR  Doc.  94-20685  Filed  8-22-94;  8:45  am] 
BILLING  CODE  ft5eO-60-P 

[FRL-5056-8] 

Popile  Inc.  Site:  Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  Envirorunental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  past  response  costs  at 
the  Popile  Inc.  Site,  El  Dorado  County. 
Arkansas,  with  the  following  parties; 

James  Cuthbertson.  Popile  Inc. 

EPA  will  consider  pubfic  comments 
on  the  proposed  settlement  for  thirty 
(30)  days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement,  should 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
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Mr.  John  Burleson,  telephone  (214)  665- 
6728.  Cost  Recovery  Section  (Mail  Code 
6H-EC),  Hazardous  Waste  Management 
Division,  U.S.  EPA,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 

Written  comments  may  be  submitted 
to  the  persf)n  above  by  September  22, 
1994. 

Dated.  August  10,  1994 
W3.  Hathaway, 

Acting  Regin'nol  Adminu'trnttv. 

|FR  Doc.  94-20681  Filed  8-22-04.  HAb  aia) 

BILUNG  COOe  BMO-SO-P 


FARM  CREDIT  ADMINtSTRATION 
Market  Access  Agreement 

AGENCY:  Farm  Credit  Admin J!»tratiou. 
ACTION:  Notice  of  approval  of  markel 
access  agreement. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  announi^s  that, 
after  taking  into  consideration 
comments  from  the  public  on  the 
Market  Access  Agreement  (Agreement) 
to  be  entered  into  by  all  of  the  banks  of 
the  Farm  Credit  System  (System)  and 
the  Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation),  the 
FCA  has  given  final  approval  to  the 
Agreement,  subject  to  certain 
conditions. 

FOR  FURTHER  INFORMATK3H  CONTACT: 
Jean  Noonan,  General  Counsel,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090.  (703)  883-4020,  TDD  (703)  883- 
4444,  or 
James  M.  Morris,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel.  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-^020.  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION:  Th.- 
Agreement,  to  be  entered  info  among 
each  of  the  banks  of  the  System  and  thi- 
Funding  Corporation,  provides  that  it 
will  not  be  implemented  until  it  is 
approved  by  the  FCA  and  the  Fann 
Credit  System  Insurance  Corporation 
(FCSIC)  expresses  its  support  for  th«? 
Agreement. 

In  February  1993  the  boards  of 
directors  of  the  banks  and  iho  Funding 
Corporation  approved  a  draft  ARreer(if»nt 
and  submitted  the  Agreement  to  the 
FCA  and  the  FCSIC  for  approval.  On 
September  9,  1993  the  FCA  Board 
granted  preliminary  approval  to  tiie 
Agreement  subject  to  certain  cimdiiions. 
Following  the  FCAs  preliminary 
approval,  the  System  banks  and  the 
Funding  Corporation  modified  the 
Agreement  to  bring  the  Agreement  into 


conformance  writh  the  FCA's  conditions. 
The  board  of  directors  of  each  of  the 
banks  and  of  the  Funding  Corporation 
adopted  resolutions  whereby  each  party 
agreed  to  enter  into  tlje  Agrv;ement  in 
the  form  submitted  to  the  FCA,  subject 
to  the  FCA's  approvdi.  The  resolution  of 
lidi  h  board  of  directo.'s  provides  that  if 
the  FC^  reqi:ii-es  modificaiiors  to  the 
Agreement  in  response  to  public 
coiiunents.  the  rosolution  shall  be 
ineffective  and  the  beard  of  directors 
shall  consider  what  further  action  to 

Ob  May  17, 10'34,  the  FCA  published 
the  Agreement  in  tho  Federal  Register 
(59  FR  25644)  for  public  comment  by 
any  Interested  member  of  the  public! 
Ehiring  the  comm(?nt  period,  which 
ended  on  June  18, 1994,  ccnunents  were 
submitted  by  the  Federal  Land  Bank 
Association  of  Yosemite,  FLCA,  and  by 
the  Farm  Credit  Bar.k  (FCB)  of  Columbia 
on  behalf  of  all  of  the  System  banks  and 
the  Funding  Corporation. 

The  comment  submitted  by  the 
Federal  Land  Bank  Association  of 
Yosamite,  FLCA,  stated  that  it  was 
unfortunate  that  associations  did  not 
have  the  opportunity  to  be  involved  in 
the  formulation  of  the  Agreement  and 
suggested  two  modifications  to  the 
Agreement.  The  associatioB  proposed 
that  the  Agreement  be  amended  to  allow 
"strcwig"  associations  to  continue  to 
have  access  to  funds  whenever  the 
associations'  funding  baink  is  subject  to 
restrictions  or  prohibitions  on  its 
participation  in  debt  obligations. 
Second,  the  association  recommended 
that  the  Agreement  be  amended  to 
provide  that  when  the  banks  receive 
notice  that  a  certain  bank  is  in  category 
I,  IL  or  m,  all  associations  should 
receive  a  similar  notice. 

The  association's  first  issue  is  an 
important  one  for  associations  that 
obteip  funding  from  a  bank  subjected  to 
sanctions  under  the  Agreement.  The 
assoddtion  correctly  points  out  that  in 
the  event  a  bank  is  restricted  in  its 
ability  to  borrow,  the  associations 
funded  by  that  bank  may  need  an 
alternative  source  of  funds.  Although 
this  :%  a  critical  concern,  it  is  uot  one 
that  is  best  addressed  through  the 
Ag.'^eQ-.-nt.  The  Agreement  is  only 
desigi:pd  to  impose  huiding  restrictions 
OH  banks,  and  cannot  be  used  to 
en; pfiwpf  other  banks  to  lend.  Moreover, 
thr-  best  ipproach  to  ensuring  continued 
fundir.ij;  in  a  pajlicuiar  instance  may 
reqjite  an  individualized  solution.  The 
hCA  a".d  the  affected  ir.stiti:tions  will 
h:ivi;  to  identify  the  best  options  for 
continued  funding,  some  of  which  may 
require  regulatory  action  by  the  FCA  or 
the  FCSIC.  In  fact,  a  major  conoem  of 
thp  FCA  during  the  time  that  a  bank  is 
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in  serious  financial  decline  is  to 
minimize  the  financial  impact  on  the 
bank's  related  associations  and 
implement  actions  that  will  enable 
viable  associations  to  continue  to  serve 
the  tprrito.-y  in  question.  TTiis  need  to 
make  arrangements  for  viable 
a,ssocialions  was  among  the  FCA's 
reasons  for  requiring  that  the  Agrecncuf 
provide  a  limited  period  during  which 
the  FCA  could  forestall  the  imposition 
of  category  III  sanctions.  For  these 
rea;;ons,  the  FCA  concludes  that  tho 
Agreement  dees  not  provide  the 
appiopriate  vehicle  for  addressing  ll»ih 
significant  issue. 

With  regard  to  the  association's 
second  suj»gestion,  the  FCA  concurs  th..i 
associations  receiving  their  funding 
from  a  bank  in  financial  trouble  should 
receive  a  notice  v.-hen  that  bank  is 
subject  to  category  I,  II,  or  III  restrictions 
or  prohibitions.  Although  these 
associations  will  also  receive  notice  of 
the  bank's  sanctions  in  the  bank's 
quarterly  report  to  shareholders,  a 
notice  under  the  Agreement  would  bo 
more  timely.  However,  the  assertion  that 
all  associations  should  receive  notices 
identifying  a  bank  that  is  subject  to  any 
of  the  three  categories  is  less 
compelling.  The  FCA  notes  that  the 
Funding  Corporation  would  be  requiretl 
to  report  the  imposition  of  cateq^ry  II  or 
III  sanctions  as  a  material  condition 
-affecting  a  bank  in  its  quart^iy  report  to 
investors.  The  FCA  concludes  that  this 
and  other  information  in  the  public 
domain  will  provide  adequate 
information  to  assodatinss  that  are  not 
affected  directly  by  a  bank's  restricted 
access  to  funding.  Accordingly,  the  FCA 
Board  conditions  its  final  approval  of 
the  Agreement  on  an  amendment  that 
would  provide  notice  to  associations 
receiving  hinding  fi-ora  a  bank  that  is 
subject  to  category  I,  D.  or  ID  restrictions 
or  prohibitions. 

The  comment  submitted  by  the  Farm 
Credit  Bank  of  Columbia  on  behalf  of  all 
of  the  System  banks  and  the  Funding 
Corporation  expressed  the  "strong  and 
continuing  support  of  the  banks  and  the 
Funding  Corporation"  for  the 
Agreement.  However,  in  light  of  FCA's 
publication  of  proposed  regulations 
governing  disclosures  to  investors  on 
February  4.  1994,  subsequent  to  the 
development  of  the  A.greement,  the  FCB 
of  Columbia  suggested  that  the 
Agreement  be  amended  to  expand  its    ■ 
scope  to  include  both  consolidated  as 
well  as  Systemwide  debt  obligations. 
The  banks  noted  that  the  FCA  stated  in 
its  proposed  regulations  that  banks  ar*^ 
jointly  and  severally  liable  on 
oonsohdated  obligations  as  well  as 
Systemwide  obligations.  See  59  FR 
4341,  Feb.  4,  1994.  proposed  S630.3|f). 
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The  commenter  stated  that,  while  the 
banks  and  the  Funding  Corporation  do 
not  concede  that  all  banks  are.  without 
further  action,  jointly  and  severally 
liable  on  consolidated  obligations,  they 
believe  that  because  the  purpose  of  the 
Agreement  was  to  cover  all  debt 
obligations  on  which  such  liability 
attaches,  the  Agreement  should  be 
amended  to  specifically  encompass  both 
types  of  obligations.  • 

Through  the  issuance  of  the 
disclosure  regulations,  the  FCA  clarified 
that  the  statutory  provisions  governing 
joint  and  several  liability  contained  in 
section  4.4  of  the  Farm  Credit  Act  of 
1971,  as  amended  (Act),  apply  equally 
to  consolidated  and  Systemwide 
obligations.  Given  the  purposes  of  the 
Agreement,  it  is  appropriate  for  the 
Agreement  to  be  amended  to  treat  both 
types  of  obligations  in  the  same  manner. 
Accordingly,  the  Agreement  should  be 
amended  to  replace  the  term 
"Systemwide  Debt  Securities"  with  the 
term  "Debt  Securities."  which  should  be 
defined  to  include  both  Systemwide  and 
consolidated  obligations.  In  raising  this 
issue,  the  commenter  stated  that  the 
banks  and  the  Funding  Corporation  are 
not  "conceding"  that  all  banks  are, 
without  further  action,  jointly  and 
severally  liable  on  consolidated 
obligations,  and  proposed  that  the 
Agreement  refer  to  "potential  liability" 
on  'Debt  Securities."  Although  the  FCA 
does  not  share  the  commenter's  doubt 
about  the  extent  of  liability  for 
consolidated  debt,  the  proposed 
modification  of  the  Agreement  is 
acceptable. 

Having  given  interested  parties  notice 
and  the  opportunity  to  comment  on  the 
Agreement,  the  FCA  Board  hereby 
approves  the  Agreement  pursuant  to 
sections  4.2(d)  and  4.9(b)(2)  of  the  Act. 
with  the  following  conditions: 

1 .  The  Agreement  is  amended  by 
removing  the  term  "Systemwide  Debt 
Securities"  throughout  the  Agreement 
and  adding  in  its  place  the  term  "Debt 
Securities,"  and  by  adding  the  following 
definition  to  Article  I:  Debt  Securities 
means  Systemwide  and  Consolidated 
Obligations  issued  through  the  Funding 
Corporation  within  the  meaning  of 
sections  4.2(c)  and  (d)  and  4.9  of  the 
Act. 

2.  Section  1.09  of  the  Agreement  is 
amended  by  adding  the  words  "all 
associations  discounting  with  or 
otherwise  receiving  funding  from  a  bank 
that  is  in  category  1, 11,  or  III,"  after  "all 
Banks." 

The  FCA's  approval  of  this  Agreement 
is  conditioned  on  the  banks  and  the 
Funding  Corporation  amending  the 
Agreement  to  make  these  changes  and 
the  board  of  directors  of  each  institution 


then  approving  the  amended 
Agreement.  Neither  the  Agreement  nor 
FCA  approval  of  it  shall  in  any  way 
restrict  or  qualify  the  authority  of  the 
FCA  or  the  FCSIC  to  exercise  any  of  the 
powers,  rights,  or  duties  granted  by  law 
to  the  FCA  or  the  FCSIC.  Finally,  the 
FCA  retains  the  right  to  modify  or 
revoke  its  approval  of  the  Agreement  at 
any  time. 

Dated;  August  17,  1994. 
Curtis  M .  Anderson. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  94-20687  Filed  8-22-94-.  8:45  am) 
BILLING  CODE  S705-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

.*.ugust  1'.  19'34 

The  Federal  Communications 
ComiTiission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
ciiiarance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  SUreet,  NW.,  Suite 
14G,  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  10214 
NEOB.  Washington,  DC  20503,  (202) 
395-3561. 


OMB  Number:  3060-0457 

Title:  Amendment  of  Part  22  of  the 
Commission's  Rules  to  Establish 
Standards  for  Conducting 
Comparative  Cellular  Renewal 
Proceedings  (GC  Docket  No.  90-358) 

Action:  Revision  to  a  currently  approved 
collection 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  110 
responses;  19.81  hours  average 
burden  per  response;  2.180  hours  total 
annual  burden 

Needs  and  Uses:  In  the  Memorandum 
Opinion  and  Order  on  Further 
Reconsideration  (Further 
Reconsideration  Order),  the 
Commission  revised  certain  rules 


governing  the  conduct  of  comparative 
renewal  proceedings  in  the  cellular 
radio  service.  Section  22.942(d)  is 
amended  to  explicitly  state  that  if  a 
waiver  of  the  step  one  hearing  is 
granted,  a  renewal  expectancy  issue 
will  be  designated  as  part  of  the  step 
two  hearing  and  will  be  the  most 
important  comparative  factor  in 
deciding  the  case.  This  rule  section  is 
also  revised  to  require  challenging 
applicants  to  file  requests  for  waiver 
of  step  one  hearings  at  the  time  the\ 
file  their  applications  and  to  allow 
other  parties  to  respond  to  those 
requests  at  the  same  time  that 
petitions  to  deny  any  of  the 
applications  are  filed,  i.e.,  thirty  days, 
after  the  renewal  applicant  files  its 
renewal  expectancy  showing.  Section 
22.942(a)  of  the  rules  is  revised  to 
pruvide  that  renewal  apphcants  will 
have  sixty  days  after  the  issuance  of 
the  Public  Notice  announcing  the 
filing  of  competing  applications  to  file 
the::  renewal  expectancy  showing, 
rather  than  the  thirty  (30)  davs  now 
specified  in  the  rules.  Section 
22.942(f)  of  the  rules  is  amended  to 
state  specifically  that  the  expedited 
hearing  procedures  of  Sections 
22.916(b)(5)-(8)  of  the  mles  apply  to 
step  one  hearings  as  well  as  to  step 
two  hearings.  Section  22.941(b)(4)  of 
the  rules  was  amended  to  eliminate 
the  language  which  required  the 
disclosure  of  non-FCC  misconduct  as 
part  of  a  licensee's  renewal 
expectancy  showing.  The  Commission 
also  vacated  the  character  reporting 
requirements  set  forth  in  footnote  six 
of  the  Reconsideration  Order. 
observing  that  the  issue  of  what 
character  reporting  requirements 
should  be  imposed  on  cellular 
renewal  applicants  and  other  P.^rt  22 
applicants  can  be  best  resolved  in  a 
broad  rulemaking  proceeding  and  not 
on  reconsideration  of  the  cellular 
renewal  rules.  The  instructions  to  the 
renewal  application  form  (FCC  Form 
405)  do  not  specifically  require  the 
submission  of  any  character 
information  concerning  the  renewal 
applicant.  However,  in  response  to 
item  8  on  FCC  Form  405.  renewal 
applicants  must  reference  its  most 
recently  filed  FCC  Form  401  or  FCC 
Form  430  by  file  numbers,  date  filed, 
and  any  other  relevant  questions 
concerning  the  general  character 
qualifications  of  the  applicant.  If  there 
have  been  changes  in  the  information 
submitted  since  the  referenced  form 
was  filed,  the  renewal  applicant  must 
indicate  those  changes  in  a  separate 
exhibit.  (See  paragraph  22  in  the 
Further  Reconsideration  Order  and 
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also  the  Public  Notice  entitled, 
"Infonnation  Regarding  Cellular 
Renewal  Applications"  enclosed  in 
this  0MB  submission.)  The 
infonnation  will  be  used  by 
Commission  staff  to  conduct 
comparative  renewal  proceedings. 
The  rules  and  requirements  have  been 
designed  to  prevent  possible  abuses 
by  speculative  applicants  who  might 
file  competing  applications  against 
renewal  applications  solely  to  extract 
payments  from  the  existing  licensees. 
With  these  rules  we  intend  to  deter 
the  filing  of  speculative  apphcations 
by  thinly  or  noncapitalized  entities 
having  Httle  interest  in  providing 
cellular  service.  These  rules  will  also 
maximize  the  utilization  of  the 
Commission's  resources.  The 
revisions  made  in  the  Further 
Reconsideration  Order  are  needed  to 
establish  and  explain  several 
procedural  aspects  of  comparative 
renewal  proceedings  in  the  cellular 
radio  service.  The  intent  is  to  promote 
efficiency  and  fairness  in  the 
licensing  of  the  cellular  radio  service. 

Federal  Communications  Commission. 

UVera  F.  Marshall^ 

Acting  Secretary. 

IFR  Doc.  94-20597  Filed  8-22-94;  8:45  ami 

BiLUNG  CODE  SriS-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  meeting  of  a 
contract  proposal  review  panel 
scheduled  during  the  month  of  August 
1994: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel,  "Development  of 
Qinical  Practice  Guideline  on  Acute 
Myocardial  Infarction". 

Dates  and  Times:  August  23,  199-4.  2:00 
p.m. 

Place:  Agency  for  Health  Care  Policy  and 
Research  Executive  Office  Center  2101  East 
Jefferson  Street  6th  Floor  Conference  Room 
Rockville.  MD  20852 

This  meeting  will  be  closed  to  the  public. 

Purpose:  The  Panel's  charge  is  to  provide 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR),  regarding 
the  scientific  and  technical  merit  of  contract 
proposals  submitted  in  response  to  a  specific 
Request  for  Proposals  (282-94-2009).  The 
purpose  of  the  contract,  entitled 
Development  of  Clinical  Practice  Guidelme, 


Medical  Review  Criteria,  Standards  of 
Quality,  and  Performance  Measures  on  Acute 
Myocardial  Infarction,  is  to  develop  a  clinical 
practice  guideline  on  myocardial  infarction 
and,  based  on  this  guideline,  to  develop 
medical  review  criteria,  standards  of  quality 
and  jDcrformance  measures. 

Agenda:  The  session  of  this  panel  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 
response  to  a  specific  Request  for  Proposals. 
The  Administrator,  AHCPR.  has  made  a 
formal  determination  that  this  meeting  will 
not  be  open  to  the  public.  This  is  necessary 
to  protect  the  free  exchange  of  views  and 
avoid  undue  interference  with  panel  and 
Department  operations,  and  safeguard 
confidential  proprietary  information  and 
personal  information  concerning  individuals 
associated  with  the  proposals  that  may  be 
revealed  during  the  sessions.  This  is  in 
accordance  with  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  Appendix 
2,  Depertment  regulations,  45  CFR  section 
11.5(a)(6),  and  procurement  regulations,  48 
CFR  section  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Francis 
Chesley.  M.D.,  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health  Care. 
Agency  for  Health  Care  Policy  and  Research, 
VVillco  Building,  6000  Executive  Blvd..  Suite 
310.  Rockville,  Maryland  20852,  (301)  594- 
4015. 

Dated:  August  15,  1994. 
Cliflon  R.  Gaus,  Sc.  D., 

Administrator. 

Note!  Due  to  unforeseen  circumstances, 
arrangaments  for  this  meeting  were  delayed. 
Consecjuently.  more  timely  notification  was 
not  possible. 

IFR  Doc.  94-20701  Filed  8-22-94;  8:45  am) 

BILUNG  CODE  416a-«0-P 


Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  meeting  of  a 
contract  proposal  review  panel 
scheduled  during  the  month  of  Aueusf 
1994; 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel,  "Development  of 
Clinical  Practice  Guideline  on  Prevention  of 
Osteoporosis". 

Dates  and  Times:  August  23.  1994.  9:00 
a.m. 

Place:  Agency  for  Health  Care  Policy  and 
Research.  Executive  Office  Center,  2101  East 
Jefferson  Street,  6th  Floor  Conference  Room 
Rot  kville,  MD  20852. 

This  meeting  will  be  closed  to  the  public. 

Purpose  The  Panel's  charge  is  to  provide 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR).  regarding 
the  scientific  and  technical  merit  of  contract 
proposals  submitted  in  response  to  a  specific 
Request  for  Proposals  (282-94-2013).  The 
purposeof  the  contract,  entitled 


Development  of  Clinical  Practice  Guideline. 
Medical  Review  Criteria,  Standards  of 
Quality,  and  Performance  Measures  on 
Prevention  of  Osteoporosis,  is  to  develop  a 
clinical  practice  guideline  on  the  prevention 
of  osteoporosis  and,  based  on  this  guideline, 
to  develop  medical  review  criteria,  standards 
of  quality  and  performance  measures. 

Agenda;  The  session  of  this  panel  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 
response  to  a  specific  Request  for  Proposal.-;. 
The  Administrator,  AHCPR,  has  made  a 
formal  determination  that  this  meeting  will 
not  be  open  to  the  public.  This  is  neccssan, 
to  protect  the  free  exchange  of  views  and 
avoid  undue  interference  with  panel  and 
Department  operations,  and  safeguaro 
confidential  proprietary  information  and 
personal  information  concerning  individusis 
associated  with  the  proposals  that  may  be 
revealed  during  the  sessions.  This  is  in 
accordance  with  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  Appendix 
2,  Department  regulations,  45  CFR  section 
11.5(a)(6),  and  procurement  regulations,  48 
CFR  section  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Jean 
Slutsky,  Office  of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care,  Agency  for 
Health  Care  Policy  and  Research,  W'illco 
Building,  6000  Executive  Blvd.,  Suite  310. 
Rockville,  Maryland  20852,  (301)  594-4015 

Dated:  August  15,  1994. 
Clifton  R.  Gaus,  Sc.  D., 

Administrator. 

Note:  Due  to  unforeseen  circumstances, 
arrangements  for  this  meeting  were  delayed. 
Consequently,  more  timely  notification  was 
not  possible. 

IFR  Doc.  94-20700  Filed  8-22-94;  8:45  ami 

BILLING  CODE  41S0-e<M> 


Centers  for  Disease  Control  and 
Prevention 

[CDG-399] 

Physician  HIV  Prevention  Kit 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  an  unsolicited  proposal 
submitted  by  the  American  Medical 
Association  (AMA).  The  proposal  is  to 
be  funded  as  a  grant  to  AMA  for  the 
purposes  of  developing  a  kit  and 
materials  to  encompass  a  range  of 
information  and  behavior  change  tools 
for  primary  care  physicians  in  the 
prevention  of  HIV  in  their  patients. 
Approximately  $75,000  is  available  in 
FY  1994  to  fund  this  grant.  It  is 
expected  that  the  award  will  begin  on 
September  30. 1994,  and  will  be  made 
for  a  12-month  budget/project  period. 
The  funding  estimate  is  subject  to 
change. 


IMI 
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The  purpose  of  this  grant  is  for  the 
AMA  to  develop  a  Physician  HTV 
Prevention  kit.  The  kit  is  to  include 
easy-to-use  behavior  change  techniques 
for  use  in  the  physician's  office.  The 
requirements  to  implement  these 
patient-assistance  techniques  for 
behavior  change  are  to  vary  along  three 
major  dimmisions:  time  (0.  30  seconds, 
2  minutes),  staff  (physician,  nurse/PA, 
clerical),  and  resoiuces  (none,  reusable 
kit  items,  expendable/renewable  kit 
items).  The  kit  and  materials  will 
encompass  a  wide  range  of  information 
and  behavior  change  support  for 
patients.  It  will  supply  the  tools 
necessary  to  encourage  and  sustain 
"prevention  behaviors,"  or  "healthy 
living."  It  is  proposed  that  the  physician 
will  select  &om  the  kit  the  item(s) 
relevant  to  the  patient's  needs  and 
preferences. 

The  AMA  proposes  the  kit  include 
information  an  behavioral  techniques 
for  those  who  are  sexually  active  and 
those  who  choose  abstinence,  as  well  as 
items  such  as  a  poster  with 
accompanying  brochures  that  encourage 
all  patients  to  be  health  educators  to 
family,  friends,  and  loved  ones;  a 
condom  demonstration  item;  a  behavior 
change  diary;  and  contracting  forms. 

AMA  will  test  the  kit  through  a  State 
medical  society.  M  will  train  100-200 
primary  care  physicians  in  the  use  of 
the  kit.  The  State  medical  society  will 
provide  renewable  items  for  the  kit,  as 
well  as  a  mechanism  to  respond  to 
prevention  questions  from  physicians  in 
the  trial  group.  It  will  also  be  the 
responsibility  of  the  State  medical 
society  to  collect  outcome  data  on  the 
efficacy  of  the  program  and  kit.  The 
State  medical  society  will  also  maintain 
regular  contact  with  the  project-trained 
physicians  to  gather  information  on 
successes  and  solutions  to  prevention 
problems  they  experience. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quahty  of  Ufe.  This  announcement 
is  related  to  the  priority  area  of  HIV 
Prevention.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
"Where  to  Obtain  Additional 
Information.") 

Authority 

This  project  is  authorized  under 
section  317{k)(2)(D)  of  the  Pubhc  Health 
Service  Act  142  U.S.C.  247b  (k)(2)(D)l,  as 
amended. 


Smoke-Free  Workplace 

The  Pubhc  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  American  Medical  Association 
(AMA)  for  this  project  No  other 
applications  are  solicited. 

Execntire  Order  12372  Review 

This  pHogram  is  not  subject  to  the 
Executive  Order  12372  review. 


Public  Health  Systc 
Requirements 


Reporting 


This  program  is  not  subject  to  the 
Pubhc  Health  System  Repkoiting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.939. 

Where  to  Obtain  Additional 
Infoimatioa 

If  you  are  interested  in  obtaining 
additional  information  regarding  Uiis 
project,  please  refer  to  Announcement 
Number  399  and  contact  Elizabeth  M. 
Taylor.  Grants  Management  Officer, 
Grants  Mimagement  Branch,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
255  East  Paces  Feny  Road,  NE.,  Room 
305,  Mailstop  E-16.  Atlanta.  Georgia 
30305,  telei^one  (404)  842-6640. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report.  Slock  No.  017-001-00473-lJ  ' 
referenced  in  the  "Summary'  may  be 
obtained  through  the  Superintendent  of 
Dociunents.  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  (202) 783-3238 

Dated:  August  17.  1994 
Joseph  R.  Carter, 

AcUng  Associate  Director  for  Martagenient 
and  Operationi,  Centers  for  Disease  Control 
and  Prevention  (CDC) 
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Food  and  Drug  Administration 
[Docket  No.  94IM»04] 

Sandoz  Phaimaceuticals  Coip.; 
Bromocriptina  Mesylate  p>artoda()  for 
the  Prevention  of  Physiological 
Lactation;  Opportunity  for  a  Hearing 
on  a  Proposal  To  Wlttidraw  Approval 
of  the  Indication 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  I^ug 
Administration  (FDA)  is  proposing  to 
vtrithdraw  approval  of  those  parts  of  the 
new  drug  application  (NDA)  for 
Parlodel  (bnnaocriptine  mesylate)  that 
pertain  to  the  prevention  of 
physiological  lactation.  NDA  17-962  is 
held  by  Sandoz  Pharmaceuticals  Corp., 
59  Route  10.  East  Hanover,  NJ  07936 
(Sandoz).  The  basis  for  die  action  is  a 
reevaluation  ftwrfing  that  this  drug 
product  is  not  shown  to  be  safe  for  use 
under  the  conditions  of  use  upon  the 
basis  of  which  the  appUcation  was 
apjjroved. 

DATES:  A  hearing  request  is  due  on  or 
before  September  22. 1994;  data  and 
information  in  support  of  the  haaring 
request  are  due  on  or  before  October  24. 
1994. 

ADDRESSES:  A  request  for  hearing. 
suppcMting  data,  and  other  comments 
are  to  be  identified  with  Docket  No. 
94N-0304  and  submitted  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  information  on  medical/scientific 
issues:  Solomon  Sobel.  Center  for  Drug 
Evaluation  and  Reeearch  (HFE>-510). 
Food  and  Ch^  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-443-3490. 

For  general  information  concerning 
this  notice:  Harry  T.  Schiller,  or  David 
T.  Read,  Center  for  Drug  Evalue'ion  and 
Research  fHFD-366),  Food  and  Hpjg 
Administration,  7500  Stanoish  PI., 
Rockville.  MD  20855.  301-594-2041 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Estrogens  were  used  in  the  treatment 
of  postpartum  breast  engorgement 
beginning  in  the  1940's.  In  the  1970's, 
FDA  and  what  is  now  the  Fertility  and 
Matemai  Health  Drugs  Advisory 
Committee  (the  Committee)  beosme 
ccmcemed  about  mounting  evidence, 
presented  in  diverse  studies,  scientific 
publications,  and  adverse  drug 
experience  (ADE)  reports  received  by 
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FDA's  Spontemeous  Reporting  System 
(SRS),  suggesting  that  these  estrogen- 
containing  drug  products  were  of 
questionable  effectiveness  for  this 
indication  because  of  rebound  lactation, 
and  possibly  unsafe  because  of  an 
increased  risk  of  thromboembolism. 

In  January  1978,  the  Committee 
considered  whether  bromocriptine,  a 
nonestrogen,  should  be  labeled  for  the 
prevention  of  physiological  lactation.  It 
recommended  against  approval  of  the 
indication  at  that  time  b^ause 
insufficient  studies  had  been  done  to 
show  safety  and  effectiveness. 

Subsequently,  FDA  reviewed 
Sandoz's  supplemental  new  drug 
application  for  Parlodel,  in  which 
Sando^  sought  approval  for  a  new 
indication  for  use  of  the  drug  for  the 
prevention  of  physiological  lactation. 
NDA  17-962  for  Parlodel 
(bromocriptine)  was  originally  approved 
on  June  28, 1978.  for  the  temporary 
relief  of  amenorrhea-gaiactorrhea  due  to 
nonpituitary  tumor  etiology.  Sandoz 
submitted  studies  on  bromocriptine  that 
showed  evidence  of  effectiveness  in  the 
prevention  of  physiological  lactation 
without  any  reports  of  serious  adverse 
experiences  in  the  study  population. 
FDA  approved  the  supplement  for  the 
new  indication  in  1980  to  provide  the 
medical  community  with  what  was  then 
behpved  to  be  a  safer  therapeutic 
alternative  to  existing  estrogen- 
containing  drug  products  labeled  for 
similar  indications;  e.g.,  to  prevent 
painful  swelling  of  the  breasts  after 
pregnancy,  and  to  prevent  postpartum 
breast  engorgement. 

By  1981.  after  bromocriptine  had  been 
used  for  the  prevention  of  physiological 
lactation  in  the  general  population,  a 
number  of  serious  ADE's  (see  21  CFR 
314.80(a))  were  reported  in  association 
with  this  use.  The  ADE's  at  that  time 
included  six  reports  of  severe 
hypertension,  three  reports  of 
hypertension  and  seizures,  three  reports 
of  seizures,  and  three  reports  of 
hypertension  and  strokes.  Because  of 
the  seriniisness  of  these  ADE's,  in  May 
1983  FDA  sought,  but  was  unable  to 
obtain,  Sandoz's  agreement  to  include  a 
warning  of  these  adverse  experiences  in 
Parlodel's  labeling. 

In  April  1984,  in  its  "Drug  Bulletin.  " 
FDA  reported  the  ADE's  for 
bromocriptine  associated  with  use  of 
that  drug  in  the  prevention  of 
physiological  lactation. 

In  March  1985,  FDA  again  requested 
Sandoz  to  list  and  update  certam 
serious  adverse  experiences  in 
Parlodel's  labeling,  but  Sandoz  did  not 
agree  to  make  the  labeling  changes. 

In  February  1987.  FDA  requested  for 
a  third  time  that  Sandoz  change  its 
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l^eling  to  include  the  serious  adverse 
experiences  and  also  requested  that 
Sandoz  send  a  letter  to  doctors  to  alert 
them  to  the  potential  hazards  of  using 
bromocriptine  for  the  prevention  of 
physiological  lactation.  In  April  1987. 
Sandoz  agreed  to  and  implemented  both 
requests. 

FDA  received  additional  reports  of 
serious  ADE's  and  the  agency  presented 
them  to  the  Committee  in  June  1988 
(Ref.  1).  These  ADE  reports  included  5 
reports  of  isolated  hypertension,  26 
reports  of  seizures,  3  reports  of  status 
epilepticus  seizures,  and  9  reports  of 
stroke,  all  of  which  followed  the  use  of 
bromocriptine  for  the  prevention  of 
physiological  lactation.  Before  offering  a 
recommendation  to  FDA.  the  Committee 
elected  to  wait  for  the  results  of 
Sandoz's  then  ongoing  study  entitled 
"An  Epidemiologic  Evaluation  of  the 
Possible  Relation  Between 
Bromocriptine.  Puerperal  Seizures  and 
Stroke"  (the  ERJ  study). 

In  June  1989.  the  Committee 
reconsidered  bromocriptine  in  light  of 
the  final  results  from  Sandoz's  ERJ 
study,  pubhshed  at  a  later  date  (Ref.  2). 
The  LRI  study  failed  to  allay  the 
concerns  of  the  agency  or  the  Committee 
regarding  the  drug's  association  with 
seizaires.  Additionally,  the  ERI  study 
was  too  small  in  size  to  characterize 
adequately  the  risk  of  stroke. 

At  the  1989  Committee  meeting.  FDA 
repwrted  the  ADE's  associated  with 
bromocriptine  reported  to  FDA  as  of 
that  date,  including  28  reports  of 
hypertension,  36  reports  of  seizures,  and 
19  reports  of  cerebrovascular  accidents 
(CVA's).  FDA  reported  that  it  had 
received  a  total  of  85  serious  ADE's. 
including  10  deaths,  since  approval  of 
the  indication  in  1980.  The  agency 
concluded  that,  although  the  individual 
ADE's  did  not  prove  that  bromocriptine 
caused  hypertensive  crises,  seizures,  or 
CVA's,  in  the  aggregate,  the  ADE's 
suggested  that  bromocriptine  may  be  the 
cause  of  these  serious  adverse 
experiences,  therefore  warranting 
further  consideration  by  th.  Committee. 

The  Committee  recoinmcnded  that 
noae  of  the  drugs  then  labeled  for  use 
in  lactation  suppression,  including 
bromocriptine,  should  be  used  for  this 
indication.  The  Committee  concluded 
that  the  possibility  that  these  drug 
products  may  cause  serious  adverse 
experiences  in  some  patients  outweighs 
the  limited  benefit  of  their  use  in  a  self- 
resolving  condition  that  can  be  managed 
by  more  conservative  treatment  (Ref.  3). 

FDA  agreed  with  the  Committees 
recommendation  and  asked  all 
manufacturers  of  drug  products  labeled 
for  use  in  preventing  physiological 
Iddalion  to  remove  voluntarily  that 


indication  from  their  products'  labeling. 
All  manufacturers  but  Sandoz  complied 
with  the  request. 

In  September  1989,  FDA  again 
requested  Sandoz  to  withdraw 
voluntarily  Parlodel's  indication  for  the 
prevention  of  physiological  lactation 
and  indicated  the  agency's  intent  to 
initiate  proceedings  to  withdraw 
approval  of  the  indication  if  Sandoz 
refused.  Sandoz  declined  to  remove  the 
indication  and,  on  April  23, 1990,  filed 
a  citizen  petition  requesting  that  FDA 
reconsider  its  decision  to  initiate 
withdrawal  proceedings. 

The  Director  of  the  Center  for  Drug 
Evaluation  and  Research  (the  Director) 
has  evaluated  the  evidence  suggesting 
that  bromocriptine  may  cause 
hypertension,  seizures,  and  CVA's  in 
some  patients  using  the  drug  for 
prevention  of  postpartum  lactation 
suppression,  and  concludes  that  these 
risks  outweigh  the  product's  marginal 
benefit  in  preventing  postpartum 
lactation.  Accordingly,  the  Director  is 
proposing  to  withdraw  approval  of  the 
indication  recommending 
bromocriptine  for  preventing 
physiological  lactation  on  the  basis  that 
the  drug  is  no  longer  shown  to  be  safe 
for  this  indication.  A  full  discussion 
follows. 

II.  The  Effectiveness  of  Bromocriptine 
in  the  Prevention  of  Physiological 
Lactation 

On  October  27,  1978,  Sandoz     - 
submitted  to  FDA  a  supplement  to  its 
NDA  for  Parlodel  proposing  the  drug's 
use  in  preventing  physiological 
lactation.  This  supplement  included  24 
studies  (12  domestic  and  12  foreign) 
using  a  total  of  747  patients.  In  these 
studies,  568  patients  received 
bromocriptine,  and  179  received 
estrogens  or  placebo.  Based  on  these 
studies,  FDA  concluded  that 
bromocriptine  is  effective  for  the 
prevention  of  physiological  lactation. 

The  Director  has  reevaluated  these 
studies  and  concludes  that  the  benefit  of 
using  bromocriptine  to  prevent 
physiological  lactation  is  limited  by  a 
number  of  factors. 

First,  the  benefit  of  using  a 
pharmacologically  active  systemic  drug 
for  up  to  3  weeks  to  prevent  lactation, 
a  self-limiting  condition  that  generally 
lasts  no  longer  than  a  few  days,  is  highly 
questionable.  Without  the  stimulation  of 
breast  feeding,  the  ability  to  lactate 
disappears  rapidly.  The  onset  of 
engorgement  occurs  48  to  72  hours  after 
delivery,  and  engorgement  usually 
disappears  in  1  to  2  days.  Secretion 
usually  disappears  after  approxim;it(;lv 
4  days,  although  it  may  last  up  to  7 
days.  Maximum  discomfort  occurs 
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between  2  to  7  days  after  delivery,  but 
most  patients  are  uncomfortable  for  only 
the  first  24  hours  of  this  period. 

Conservative  treatment  entails  the  use 
of  nonpharmacological  aids  such  as  ice 
packs  and  breast  binding  to  suppress 
lactation,  provide  relief  from 
discomfort,  and  shorten  the  duration  of 
painful  engorgement  or  leaking.  Patients 
also  can  be  treated  with  analgesics  to 
provide  additional  relief. 

In  one  study,  only  13  percent  of 
placebo  patients  reported  moderate  or 
severe  breast  engorgement  during  the 
postpartum  period,  and  only  9  percent 
of  placebo  patients  used  analgesics 
(propoxyphene  and  codeine)  for  pain 
relief  (Ref.  4).  A  review  of  a  number  of 
studies  concluded  that  the  majority  of 
women  can  be  adequately  treated  with 
a  tight  brassiere,  avoidance  of  nipple 
stimulation,  and,  if  needed,  minor 
analgesics  (Ref.  5).  These  studies  also 
show  that  up  to  30  percent  to  40  percent 
of  women  may  remain  in  some 
discomfort  and  require  stronger 
analgesics  for  the  first  days  after 
parturition,  but,  ultimately,  all  women 
can  achieve  a  substantial  level  of 
comfort  through  the  use  of  conservative 
therapy. 

Moreover,  bromocriptine  is  effective 
for  lactation  suppression  only  if 
prescribed  before  lactation  begins. 
Because  the  small  nujnber  of  women 
who  will  require  stronger  analgesics  for 
breast  symptoms  cannot  be  identified  in 
advance,  the  large  majority  of  women 
who  are  exposed  to  bromocriptine  for 
this  use  assume  the  risks  of  the  product 
without  the  potential  for  meaningful 
benefit. 

Second,  the  benefit  of  using 
bromocriptine  is  called  into  question  by 
the  fact  that  a  large  number  of  patients 
experience  rebound  lactation  after 
discontinuing  use  of  the  drug.  In  many 
cases,  therefore,  bromocriptine  merely 
delays  lactation. 

In  its  original  analysis  in  1980  of  the 
studies  supporting  approval  of 
bromocriptine  for  lactation  suppression, 
FDA  concluded  that  18  to  40  percent  of 
the  women  taking  bromocriptine 
reported  some  breast  soreness,  leaking, 
or  engorgement  after  stopping  use  of  the 
drug.  The  actual  number  of  patients 
experiencing  rebound  lactation  after 
taking  bromocriptine  and  the  severity  of 
their  symptoms  are  difficult  to  assess 
because  Sandoz's  studies  presented 
incomplete  information  on  rebound 
lactation. 

Thus,  the  evidence  shows  that  the 
serious  risks  associated  with  the  use  of 
bromocriptine  to  suppress  lactation  are 
unacceptable  given  that  lactation  can  be 
suppressed  without  risk  by  the  use  of 
more  conservative,  nonpharmacological 


treatments  occasionally  supplemented 
v«th  mild  analgesics. 

III.  Safety  of  Bromocriptine  for  the 
Prevention  of  Physiological  Lactation 

The  use  of  bromocriptine  has  been 
associated  with  both  minor  and  serious 
adverse  experiences.  In  the  domestic 
clinical  trials  supporting  the  original 
approval  of  bromocriptine  for 
preventing  physiological  lactation,  22.8 
percent  of  the  patients  taking 
bromocriptine  reported  at  least  one 
adverse  experience.  The  majority  of 
these  adverse  experiences  were 
headache  (8.5  percent  of  the  patients), 
nausea  (8.1  percent),  dizziness  (7.4 
percent),  vomiting  (2.9  percent),  and 
rash  (2.6  percent).  Four  of  the  10 
bromocriptine  patients  who  dropped 
out  of  the  study  did  so  because  of  drug- 
related  side  effects. 

In  the  foreign  studies  supporting 
approval,  5  percent  of  the  patients 
receiving  bromocriptine  reported 
adverse  experiences.  These  adverse 
experiences  were  of  the  same  general 
nature  as  the  adverse  experiences 
reported  by  the  American  patients. 

The  most  important  adverse 
experience  reported  by  investigators 
was  hypotension  (low  blood  pressure). 
A  lowering  of  blood  pressure  equal  to  or 
greater  than  20  conventional  millimeters 
of  mercvu7  (mmHg)  systolic  and  10 
mmHg  diastolic  was  observed  in  28.4 
percent  of  all  patients  receiving  the 
drug.  Analysis  showed  that  the 
hypotension  was  both  dose-  and  time- 
related,  with  the  most  significant 
hypotension  appearing  within  4  hours. 

Based  on  this  information,  FDA 
originally  concluded  that  the  side 
effects  associated  with  bromocriptine 
were  minor  or  could  be  controlled 
through  appropriate  labeling. 
Significantly,  at  the  time  of  approval 
there  were  no  reports  of  hypertensive 
crises,  seizures,  or  CVA's  in  either  the 
American  or  the  foreign  studies. 
Therefore,  FDA  approved  the  drug  as 
safe  for  use  in  preventing  physiological 
lactation. 

Since  approval,  a  number  of  serious 
adverse  drug  experiences  associated 
with  the  use  of  bromocriptine  in 
postpartum  women  have  been  reported 
to  FDA  and  have  appeared  in  the 
medical  literature.  These  serious 
adverse  experiences  have  included 
hypertension,  seizures,  and  CVA's. 

A.  Hypertension 

In  1989,  the  agency  reported  to  the 
Committee  that  it  had  received  28 
hypertension  ADE's  associated  with 
bromocriptine's  use  in  postpartum 
women,  including  3  reports  in  1988  of 
new-onset  hypertension  in  women  who 


had  not  been  preeclamptic. 
Hypertension  was  accompanied  by 
severe  headaches  in  two  of  the  three 
women.  Two  of  the  three  women  had  no 
history  of  hypertension,  while  the  third 
woman  had  previously  presented  only 
borderline  elevations  in  the  diastolic 
readings.  In  two  of  the  three  women, 
there  was  no  evidence  of  confounding 
by  concomitant  medication. 

As  of  September  1993,  FDA  had 
received  77  domestic  spontaneous 
reports  of  hypertension  in  postpartum 
women  15  through  45  years  of  age  who 
used  bromocriptine  for  lactation 
suppression. 

In  1989,  Watson  and  associates 
reported  on  a  study  of  the  relationship 
between  hypertension  and  the  use  of 
bromocriptine  in  postpart    t  women 
(Ref.  6;  data  from  this  stuc  ,  were 
presented  to  the  Committee  in  1988      • 
prior  to  publication).  This  was  a 
retrospective  study  based  on  data 
obtained  after  hospital  discharge  from 
1,813  patients,  1.320  of  whom  were 
taking  bromocriptine  for  lactation 
suppression.  Data  were  obtained  3  to  21 
days  after  delivery. 

Hypertension  was  defined,  for  study 
purposes,  as  systolic  pressure  of  140 
mmHg  or  more,  or  diastolic  pressure  of 
90  mmHg  or  more.  The  use  of 
bromocriptine  was  the  independent 
variable  and  postpartimi  hypertension 
was  the  dependent  variable.  Covariates 
were  age.  race,  parity,  weight,  chronic 
hypertension,  pregnancy-induced 
hypertension,  and  antihypertensive 
medication.  Data  were  analyzed  by 
discriminant  analysis. 

Although  bromocriptine  use  alone 
was  not  found  to  be  a  significant  factor, 
the  investigators  concluded  that  the  use 
of  bromocriptine  by  women  who  had 
previously  exhibited  pregnancy-induced 
hypertension  contributed  significantly 
(p  <  0.01)  to  a  higher  risk  for  the 
development  of  postpartum 
hypertension. 

Also  in  1989.  Ruch  and  Duhring 
reported  on  a  27-year-old  woman  with 
pregnancy-induced  hypertension  who 
had  taken  bromocriptine  for  lactation 
suppression  (Ref  7).  Eight  days  after 
starting  bromocriptine,  she  presented 
with  severe  hypertension  followed  by 
cardiac  arrest  and  death.  An  autopsy 
revealed  no  evidence  of  coronary 
atherosclerosis.  However,  tlie  autopsy 
did  show  a  60  to  70  percent  stenotic 
plaque  in  the  left  anterior  descending 
artery,  which  the  authors  described  as 
likely  to  have  been  secondary  to  a 
coronary  artery  spasm  induced,  at  least 
partially,  by  bromocriptine. 

Kulig  and  associates  reported  on  two 
women  who  developed  severe 
headaches  after  taking  bromocriptine  for 
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•actation  suppression  in  1991  (Ref.  8). 
The  use  in  addition  to  bromocriptine  of 
a  therapeutic  sympathomimetic  agent 
resulted  ia  ventricular  tachycardia  and 
cardiac  dysfunclion  in  one  cas-3  and 
seizures  and  cerebral  vai-ospssm  in  the 
other. 

B.  Seizures 

FDA  presojitcd  an  analysis  of  29 
seizure  ADE  reports  from' the  SRS  to  the 
Committee  in  1938:  16  repi..u's  were  of 
grand  mal  seizures.  3  reports  vvure  of 
status  epilepticus.  1  report  \^  as  of  a 
focal  seizure,  and  9  reports  -.vere  of 
seizures  not  other\.-ise  specified. 
Fourteen  of  the  29  postpjutum 
patients  bad  no  prior  history  of  seizures. 
One  patient  previously  had  a  .single 
isolated  seizure  associated  ■.%  i'.h 
pericarditis.  Infaniietlcn  on 
hypertension  was  available  oii  18 
patients:  17  had  no  history  of 
hypertension,  and  1  previci. .<;!'.  had  a 
blood  pressure  reading  of  130. 90 
immediately  postpartum. 

Information  on  concomitant 
medication  was  available  for  25  of  the 
29  patients.  Six  were  not  trJc:,ig  any 
medication  at  the  time  of  their  seizures. 
Nineteen  were  taking  a  variety  of 
medications,  including  antibiotics  for 
caesarean  section  infection  prophylaxis 
or  treatment  of  endometritis,  narcotic 
and  over-the-counter  analgesit-s  for 
postpartum  pain  or  headache,  and  diet 
pills.  One  patient  was  reportedly  using 
cocaine  just  prior  to  her  seizure. 

Status  epilepticus  was  examined 
separately  because  it  is  a  potentially 
life-threatening  condition.  Three  seizure 
cases  were  diagnosed  as  status 
epilepticus  by  the  reporting  phvsicians. 
Three  other  cases,  initially  reported  as 
grand  mal  seizures,  also  met  the  clinical 
profile  of  status  epilepticus  (Ref.  9).  Ail 
six  women  had  unremarkable 
pregnancies  and  deliveries.  Five  of  the 
six  had  a  negative  seizure  history.  The 
status  of  the  remainipg  patfent  is 
unknown.  None  of  the  six  was  reported 
to  have  had  blood  pressure  problems 
prior  to  using  bromocriptine. 

In  its  summary  to  the  Committee  of 
seiziu^  reports  through  1988,  FDA 
noted  that  the  onset  of  seiziu-es  tended 
to  occur  around  5  to  6  days  after 
bromocriptine  use  began. 

In  1989,  FDA  updated  the  Committee 
on  seven  new  ADE's  received  in  the 
preceding  year  involving  women  18  to 
36  years  old.  Six  of  the  seven  began 
taking  bromocriptine  for  the  prevention 
of  physiological  lactation  3  to  8  days 
prior  to  their  seizures.  In  the  seventh 
case,  there  was  no  information  on  how 
long  the  patient  had  taken 
bromocriptine  before  seizure.  Six  of  the 
s«ven  had  no  history  of  preeclampsia. 
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Five  of  the  seven  had  no  underlying 
medical  conditions.  Two  had  also  taken 
PercoceJ,  two  had  received  a 
nonste.-oidal  anti-inflammatorj'  drug  for 
pain,  and  one  woman  hsd  received 
pseudoephedrine.  Five  of  the  seven 
recovered  completely.  The  long-term 
outcome  for  the  other  two  is  unknown. 
In  these  cases,  seizures  occurred  5  to  10 
days  af'.-^r  postpartum  bromocriptine 
u.se. 

A  similar  clu.stcring  effect  witli  a 
mean  time  of  6  days  was  also  noted  in 
an  agency  followup  investigation  of 
seizuTK  ADE's  from  the  start  of 
marketing  in  1980  through  September 
1993.  To  date,  the  ag'^ncy  has  received 
63  domestic  reports  of  .seiziu-es  in 
women  taking  bromocriptine  for  the 
prevention  of  physiological  lactation, 
plus  one  report  of  a  seizure  in  a  nursing 
2-ye6r-old  whose  mother  had  taken 
brorsocriptine.  In  27  of  these  64  reports, 
there  was  no  mention  of  any 
confounding  factors  such  as  a  history  of 
sGizares  or  eclampsia.  Allhoi.gii  many 
of  these  patients  received 
anticonvulsant  medication,  and  the 
outcome  was  not  reported  for  many 
patients,  withdrawal  of  the  drug 
resulted  in  no  further  seizures  in  all  but 
three  patients.  Seizures  wei-e  often 
preceded  by  a  headache  or  accompanied 
by  hypertension,  blurred  vision,  or  loss 
of  vision.  Clinicians  described  these 
seizures  as  grand  mal  or  tonic-clonic. 
VVhep  performed, 

electroencephalograms  and  computed 
tomography  scans  were  normal. 

Sar.iioz's  ERI  study  noted  an 
association  between  late  occurring 
seizures  and  bromocriptine.  The  results 
from  this  study  were  reported  to  the 
Committee  in  1989.  This  retrospective 
study  reviov/ed  hospital  records 
showing  medical  diagnostic  codes 
indicative  of  seizure  and  stroke. 

The  rarity  of  seizures,  the  small 
number  of  cases  examined,  and  the 
study's  resultant  lack  of  statistical 
powar  severely  reduce  its  usefulness  in 
providing  epidemiologic  information. 
At  only  one  of  three  sites  \v?re  patient 
identifiers  used  that  allow  investigators 
to  track  the  histories  of  individual 
patients  for  complete  case 
ascertainment,  including,  most 
importantly,  readmissions.  If  the  use  of 
bromocriptine  for  the  prevention  of 
physiological  lactation  causes  late- 
occutring  seizures,  seizures  attributable 
to  bromocriptine  use  would  be  most 
likely  to  occur  after  hospital  discharge. 
The  ieck  of  readmission  data  suggests  a 
possible  bias  towards  cases  under- 
ascertainment  in  the  ERI  study's  raw 
data  and  conclusions. 

During  the  first  3  days  of 
bromocriptine  therapy,  the  ERI  study 


reported  22  percent  fewer  seizures 
among  women  taking  bromocriptine 
than  in  postpartum  nonbromocriptine 
users.  The  authors  of  the  study  conclude 
that  this  reduction  in  seizure  risk  is  d\ip 
to  a  protective  eflect  from 
bromocriptine.  However,  because  this 
was  a  retrospective  study  rather  than  a 
clinical  trial,  the  study's  patients  were 
not  randomly  assigned  to  bromocripUnri 
and  placebo  groups.  Therefore,  another 
explanation  for  the  reduced  Dumber  of 
early  seizure  reports  may  be  patient 
selection;  doctors  may  well  Ire  less 
likely  to  prescribe  bromocriptine  for  ill 
patients 

The  ERI  study  also  reported  that,  affrr 
3. days,  women  on  bromocriptine 
therapy  for  the  preventiira  of 
physiological  lactation  faced  a  1.6  times 
greater  than  normal  risk  of  seizures, 
even  when  controlled  for  seizure 
history.  The  suggestion  by  the  authors  of 
the  study  that  bromocriptine  may  delav 
seizures,  thereby  shifting  some  early- 
onset  seizures  so  that  they  became  late- 
onset  seizures,  is  unsubstantiated. 
Moreover,  even  if  bromocriptine  delays 
seizures,  such  an  effect  is  potentially 
dangerous  if  it  delays  seizures  from  a 
time  when  patients  are  monitored  in  a 
bospittil  to  a  time  when  patients  are 
ordinarily  at  home  without  constant 
medical  supervision  or  readily  availabli- 
medical  support. 

C.  CVA's 

In  1988,  FDA  reviewed  six  cases  of 
stroke  associated  with  bromocriptine  for 
the  Committee.  The  agency  also 
reported  the  results  of  a  separate  search 
of  the  scientific  literature,  which 
contained  accounts  of  44  women 
suffering  postpartum  CVA's  with  onset 
in  the  first  30  days  after  delivery. 

In  1989,  FDA  updated  the  Committee 
on  10  additional  ADE's  regarding  CVA's 
received  since  1988.  Three  of  the  10 
women  died  while  2  others  survived  but 
remained  severely  disabled.  Nine  of  tbo 
10  rases  occurred  between  4  and  26 
days  postpartum. 

These  patients  were  between  22  and 
38  years  old.  Information  on  the 
duration  of  bromocriptine  use  is  known 
for  all  but  one  case.  Eight  patients  had 
taken  bromocriptine  for  lactation 
suppression  3  to  13  days  prior  to  their 
CVA.  All  CVA's  occurred  while  the 
patient  was  receiving  the  drug. 
Information  on  concomitant 
medications  is  known  for  seven 
patients.  Five  of  the  10  patients  took  no 
medication  other  than  bromocriptine,  1 
also  took  acetaminophen,  and  one  also 
took  Aldomet  because  of  a  6-year 
history  of  hypertension.  The  last  patient 
also  had  sickle  cell  trait  Seven  of  the  10 
patients  had  no  history  of  preeclampsia. 
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One  of  the  10  patients  had  a  transient 
ischemic  attack  and  her  physician 
described  her  as  having  mild  toxemia  on 
the  basis  of  moderately  elevated  blood 
pressure  and  trace  proteinuria.  Eight 
patients  had  no  significant  underlying 
illnesses  that  would  predispose  them  to 
aCVA. 

Through  September  1993,  the  agency 
had  received  reports  of  31  cases  of  CVA 
in  association  wAith  bromocriptine  used 
for  the  prevention  of  physiological 
lactation.  Nine  patients  died;  20  were 
hospitalized  and  discharged  with 
various  degrees  of  permanent 
impairment.  No  confounding  factor  was 
reported  for  13  of  the  31  patients. 

The  ERI  study  found  one  relatively 
unconfounded  case  of  stroke  involving 
a  woman  taking  bromocriptine  for  the 
prevention  of  physiological  lactation. 

In  1986.  Nedd  and  associates  reported 
on  two  patients  who  suffered 
subarachnoid  hemorrhages  after  using 
bromocriptine  postpartum  (Ref.  10).  One 
woman  had  an  aneurysm,  while  the 
other  woman  was  diagnosed  with  a 
superior  sagittal  sinus  thrombosis.  She 
also  had  a  histoty  of  hypertension  and 
sickle  cell  trait. 

In  1990,  Maurel  and  associates 
reported  on  a  case  of  an  obese,  30-year- 
old  woman  smoker  who  suffered  a 
cerebral  infarction  2  weeks  after 
beginning  bromocriptine  (Ref.  11).  Her 
pregnancy  and  delivery  were 
unremarkable,  and  the  investigators 
could  not  explain  the  infarction  by  any 
other  cause. 

D.  Summary  of  Safety  Information 

Since  approval  of  bromocriptine  for 
use  in  preventing  physiological 
lactation.  FDA  has  received  a  number  of 
reports  of  serious  and  life-threatening 
adverse  experiences  (hypertension, 
seizures,  and  CVA's)  associated  with  the 
use  of  bromocriptine  for  this  indication. 
FDA  believes  that  the  number  of  women 
experiencing  such  adverse  experiences 
may  well  be  greater  than  those  reported 
to  FDA. 

The  above  evidence,  in  aggregate, 
calls  into  question  bromocriptine's 
safety  for  use  in  postpartimi  women 
given  that  bromocriptine  may  be 
responsible  for  hypertension,  seizures, 
and  CVA's  in  a  small  but  significant 
number  of  patients.  Moreover, 
bromocriptine  may  be  an  additional  risk 
factor  in  patients  who  are  already  at  risk 
for  seizures  and  stroke. 

In  addition,  a  possible  mode  of  action 
exists  for  these  adverse  events.  In  the 
general  population,  a  risk  factor  for 
hypertensive  crises  and  spasms  is 
exposure  to  ergot  alkaloids. 
Bromocriptine  is  a  semi-synthetic  ergot 
alkaloid.  Bakht  and  associates  have 


suggested  that  a  subpopulation  may 
exist  in  which  bromocriptine  exerts 
vasospastic  effects  similar  to  other  ergot 
alkaloids  (Ref.  12). 

Pregnancy-induced  hypertension  is 
also  knowTi  to  be  a  catecholamine- 
sensitive  disorder.  Bromocriptine  is  a 
dopaminergic  agonist  and  is  structurally 
similar  to  dopamine,  a  catecholamine 
nucleus.  It  is  therefore  possible  that 
bromocriptine  may  act  as  an  adrenergic 
stimulant,  like  other  ergot  alkaloids,  and 
precipitate  pregnancy-induced 
hypertension  or  other  related  adverse 
events. 

Moreover,  the  clustering  of  late-onset 
seizure  reports  suggests  an  association 
between  seizures  and  bromocriptine  use 
in  some  postpartum  women.  In  the 
general  population,  the  majority  of 
seizures  in  the  postpartum  period  occur 
within  the  first  48  hours,  and  are 
generally  diagnosed  as  eclamptic.  After 
3  or  4  days,  seiziures  are  viewed  as 
unusual,  suggesting  a  possible 
relationship  between  bromocriptine  use 
and  this  adverse  experience. 

rv.  Benefit/Risk  Analysis  and 
Conclusions 

FDA  approved  bromocriptine  in  1980 
for  the  prevention  of  physiologic 
lactation,  despite  its  limited  benefits,  to 
provide  what  appeared  to  be  a  safe, 
nonestrogenic  therapy  for  this 
indication.  At  the  time  of  approval,  FDA 
had  no  knowledge  of  the  association  of 
serious  adverse  experiences  with 
bromocriptine  therapy,  and  believed 
that  a  drug  with  roughly  the  same 
therapeutic  effectiveness  was  better  than 
existing  estrogenic  therapies,  which 
were  associated  with  the  serious  adverse 
experience  of  thrombosis. 

FDA  now  has  new  information 
suggesting  that  therapeutic  use  of 
bromocriptine  for  the  prevention  of 
physiological  lactation  may  lead  to 
serious  adverse  experiences,  including 
death  and  paralysis,  in  a  small  but 
significant  number  of  patients.  Patients 
at  high  risk  of  experiencing  these 
serious  adverse  experiences  cannot  be 
adequately  predetermined.  In  light  of 
the  limited  benefit  of  using 
bromocriptine  for  the  prevention  of 
lactation,  and  the  effectiveness  and  lack 
of  serious  adverse  effects  of  conservative 
treatments  such  as  breast  binding  with 
or  without  mild  analgesics,  the  risk  that 
bromocriptine  may  cause  a  serious 
adverse  effect  in  a  postpartum  woman  is 
unacceptable. 

Accordingly,  the  Director  concludes 
that  the  potential  risks  associated  with 
the  use  of  bromocriptine  for  the 
prevention  of  physiological  lactation 
outweigh  its  limited  benefits  and 
bromocriptine  is  no  longer  shown  to  be 


safe  for  use  in  preventing  physiological 
lactation.  The  Director  is  proposing  to 
withdraw  approval  of  the  indication 
recommending  bromocriptine  for  use  in 
the  prevention  of  physiological  lactation 
in  accordance  with  section  505(e)(2)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  355(e)(2)). 
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VI.  Notice  of  Opportunity  for  a  Hearing 

The  Director  has  evaluated  the 
information  discussed  above  and,  on  the 
grounds  stated,  is  proposing  to 
withdraw  approval  oLNDA  17-962 
insofar  as  it  pertains  to  the  indication 
recommending  the  use  of  bromocriptine 
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for  the  prevention  of  physiological 
lactation. 

Therefore,  notice  is  given  to  Sanduz 
and  to  all  other  Interested  persons  that 
the  Director  proposes  to  issue  an  order 
under  section  505(e)(2)  of  the  act, 
withdrawing  approval  of  NDA  1 7-962, 
and  all  amendments  and  supplements 
thereto,  insofar  as  they  pertain  to  thf 
indication  recommending  the  use  of 
bromocTiptine  for  the  prevention  of 
physiological  lactation.  The  Director 
finds  that  new  evidence  of  chnicd 
experience,  not  contained  in  the 
application  and  not  available  to  the 
Director  until  after  the  application  was 
approved,  evaluated  together  with  the 
evidence  available  to  the  Director  when 
the  application  was  approved,  shows 
that  the  drug  is  not  shown  to  be  safe  for 
use  in  the  prevention  of  physiologirial 
lactation. 

hi  accordanc«  with  section  505  of  tht? 
act  and  21  CFR  part  314,  the  applicant 
is  hereby  given  an  opportunity  for  a 
hearing  to  show  why  approval  of 
pertinent  parts  of  the  NDA  should  no! 
be  withdrawn. 

An  appUcant  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before 
September  22, 1994,  a  written  notice  of 
appearance  and  request  for  hearing,  and 
(2)  on  or  before  October  24, 1994.  the 
data,  information,  and  analyses  relied 
on  to  demonstrate  that  there  is  a 
genuine  issue  of  material  fact  to  justify 
a  hearing,  as  specified  in  21  CFR 
314.200.  Any  other  interested  person 
may  also  submit  conunents  on  this 
notice.  The  procedures  and 
requirements  governing  this  notice  of 
opportunity  for  a  hearing,  a  notice  of 
appearance  and  request  for  a  hearing, 
information  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  gj^nt  or 
denial  of  a  hearing  are  contained  in  21 
CFR  314  200  and  21  CFR  part  12. 

The  iailure  of  the  apphcant  to  file  a 
timely  written  notice  of  appearance  and 
request  for  a  hearing,  as  required  by  21 
CFR  314.200,  constitutes  an  election  by 
that  person  not  to  use  the  opportunity 
for  a  hearing  concerning  the  action 
proposed,  and  a  waiver  of  any 
contentions  concerning  the  legal  status 
of  that  person  s  drug  products.  Any  new 
drug  product  marketed  without,  or  in 
any  way  that  is  not  consistent  with,  an 
approved  new  tirug  application  is 
9ubjec;l  to  regulatory  action  at  any  timi' 
A  request  fora  hearing  may  no!  rest 
upon  mere  allegations  of  denials,  but 
must  present  specific  facts^owing  that 
there  is  a  genuine  and  substantia!  issue 
ol  fact  that  requires  a  hearing.  If  it 
conclusively  appears  fi^m  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing  that 
there  is  no  genuine  and  substantial  i.ssue 
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of  feet  that  precludes  the  withdrawal  of 
approval  of  pertinent  parts  of  the 
application,  or  when  a  request  for 
hearing  is  .';ot  made  in  the  required 
format  or  with  the  required  analys<?s,  tlio 
Commissioner  of  Food  and  Drug.s  will 
enter  summary  judgment  agains!  the 
person  who  requests  the  hearing, 
making  findings  and  ctinclu.sipns,  an<l 
d'mying  a  hearing. 

Ail  submissions  pursuant  to  thi.s 
notice  of  opportunity  for  a  hearing  arc 
lo  l)e  filed  in  four  copies.  Except  for  data 
and  information  prohibited  from  public 
disdnsure  under  21  L'  S.C.  331(|)  or  la 
U.SX'.  1905,  the  submissions  may  bo 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Frid.iy. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec  505  (21  U.S.C.  355))  and  under 
authority  delegated  to  the  Director  of  the 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.82). 

Dated:  August  15, 1004. 
lanel  Woodcock. 
Direcior.  Center  for  Drug  Evaluation  ami 

|FR  Doc.  94-20562  Filed  8-17-94,  3:39  pnil 
BU.UMQ  CODE  4M0-01-P 


National  institutes  of  Health 

Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda: To  review  Small 
BusliMss  Innovation  Res^^nh  Prognim  grnnt 
iipplications. 

Name  of  SEP:  Clinical  Sc  ii'r.ccs. 

Date:  December  b-7 ,  1994. 

Ti.Tle:  8:00  a.m. 

Place;  Raniada,  Rcxkville,  MD. 

Con'urt  Person:  Dr.  Gertrude  Mi.Karland. 
.S<  ienlific  Review  Admm.,  ."i-lSl  Wes!V>ard 
Avp  ,  Boom  .3'i2.  Bothfsria,  MD  20892  (301) 

nn-pmitr/ Agenda :Tn  review  inrliviriiial 
>;r;.nl  eppliijations. 

Naiiie  of  SEP:  MuJlidisi.iplinarv  S<;ienr*>s 

Dale.  SKplember  12,  laiM. 

Tinie:  8:30  a.m. 

rliiCe.  Ritz  Carlton,  Tv*.on<.  (Jomtr.  VA 

(\i:Hd< !  Person:  Dr.  Kilf-en  B.'iiJ!»;y, 
St.ipntir-r.  Review  Adniir.,  5.333  W('<;tl,ard 
Ave  .  Rooin  2A10.  Hethe>;rla.  MD  2r,ft'12  (301) 
.'")04-73  88. 

Name  of  SEP:  Biolf)giri3t  ^  Phys!..lnjM(  ;,1 
Silences. 

Date  October  5. 1994. 

Time:  1:00  p.m. 

PiaOB:  NIH.  Westwood  Blrfg  ,  Room  233B. 
Telephone  Conference. 


I  ■ 


Contact  Person;  Dr.  Ramesh  Nay.ak, 
Scientific  Review  Adininistrator,^333 
Westbard  Ave.,  Room  233B.  Bethesda,  MD 
20892,  (301)  594-7169. 

Name  of  SCP:  Microbioiogica!  jnij 
Iirmunologiial  Sciunces. 
Date:  Octotxsr  6,  1 994. 
Time:  7.00  p.m. 

Pl.ice:  Boniventure  Hutel.  Fun  Lauderd.i!.' 
FL 

(^nia<  t  Person:  Dr.  Marrel  Pons,  Srienfifit 
Review  Adi,anistra:or,  53.^3  Westliard  Ave., 
Ru  -m  .M.i.  Beflmsda,  MD  208!)2,  (301)  S04 
7210. 

Name  of  SivP:  Uiemistry  Reseonh  .Sp«>r.iol 
i;mpbjsis  Panel. 

Date:  October  12, 1094. 

Tin:e:  H:30  a.m. 

Place:  St.  James  Hotel,  VVabhiugton,  Dt," 

Contact  Person;  Dr.  Edward  Zapolski, 
Scientifir  Review  AHmJnistrator,  5333 
Westbard  Ave.,  Room  335,  Bethesda,  MD 
20892,  (.301)  5»4-7302. 

Name  of  SEP.  Clinical  Sciences. 

Date:  October  14. 1904. 
•  Time:  10.00  a.m. 

Place:  American  Inn,  Bethesda,  MD 

Contact  Person:  Dr.  Joseph  Kaiser, 
Scientific  Review  Adminiatntor,  5333 
Westbard  Ave.,  Room  206B.  Bethesda,  MD 
20892,(301)594-7241. 

Name  of  SEP:  Clinical  Sciences. 

Date:  October  21,  1994. 

Time:  11:00  a.m. 

Place:  American  Inn.  Bethesda.  MD. 

Contact  Person:  Dr.  Fred  Marozzl. 
Sdenliflc  Review  Admlnisttator,  5333 
Westbard  Ave.,  Room  205,  Bethesda.  MD 
20892,  (301)  594^7278. 

Name  of  SEP:  Qinical  Sciences. 

Date:  October  25-27,  1994. 

Time:  8:00  a.m. 

Place:  Ramada  Inn,  Rockville,  MD. 

Contact  Person:  Dr.  Gertrude  McParlun.l, 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  352,  Bethesda,  MD  20893,  (301) 
594-7080. 

Name  of  SEP:  Microbioiogica]  and 
Immunological  Sciences. 

Date:  October  27, 1994. 

Tims:  8:00  a.m. 

Pla«  e:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2.35,  Bethesda,  MD 
20692.(301)594-7078. 

-    Name  of  SEP:  Biological  and  Phvsinlogii::-! 

.Sciences. 

'  Date:  November  3-4, 1994. 

Time:  8.30  a.m. 

Place:  American  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Nicholas  Mazarella, 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Rfjom  222B,  Bethesda,  MD  20892.  (301 ) 
.'>94-7098 

Name  of  SEP:  Miiiiidis<:iplinary  Sciencirs 

Date:  November  7-9,  1994. 

Time:  8:00  a.m. 

Place:  Crowme  Pfaza.  Rockville,  MD. 

Contact  Person:  Dr.  Bill  Bunnag.  Scientifir 
Rev  lew  Administrator,  5333  Westbard  Ave., 
Room  2A07A,  Bethesda.  MD  20892,  (301) 
.■194-7.360. 

Name  ol  SEP:  Multidiscipinary  Scien<SA 
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Date:  Novemb'^r  14-15,  1904. 

Time:  8K»  a.m. 

Plaro:  Crowne  Plaza,  Rw.kvi.'te.  MD 

Conlau  Person:  Dt  Bi.'l  Bur.nsg,  .Sd^iif:ru 
Kcview  Adniinislrafor,  5333  Westbard  Av»-  . 
Roiim  2A07A.  Berhesda,  MU  20832  Oi" ) 
594-73!,0. 

Thf  riii;fiiiif;3  wiU  b<:  t  lused  in  ai^ordaar  e 
with  the  prov!:;ions  set  fonh  in  spr 
S.il'N-  )(4)  ..r.d  S.=,2(i.)(6),  TitJe  5,  D.S.C. 
Appliuiiions  and/or  proposals  and  thu 
dist  ijssKn  s  rould  rpvedl  ccnfuien'i;!!  irade 
sccTe-is  or  ( oi;:inen.ial  properly  st,(.  h  as 
paier. table  materi;5l  and  prrwriii)  ini  n:mUi,n 
i.onrerr,"nn  individuals  n!!S(ici;i?pd  v.i'h  :he 
appli!.a!:()ri.s  and/-.:r  propo-ai-;.  the  di^  k^un- 
of  w.hith  would  tonstirurr  a  i  learjy 
i!nwar'T:?:-:d  invasion  of  perscua!  piivai  y. 
(Cfatalr  J.  .,!  Federal  DnniHstic  A-s;st.-!i>fi» 
)*rr.v.r:.!..  Nus.  93.306,  03.3.13,  33.,r37  i?!  r-lV 
93.3ri6,  93  837-'}3,844,  93.'H8-93  H7S 
03.f,S2.  9.3.893,  National  Institutes  of  iku);!, 
HKS). 

Dated:  Aij^usl  lb,  19!M. 
Susan  K  fridman, 
Cnrr.mittee  XtarMf^ment  Officvr.  X!H 
|FK  I3or..  94-20680  Filed  8-22-94:  !<  4S  wsj 
BILLING  CODE  4r40-01-M 
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DEPARTMENT  OF  THE  rNTEf?IOR 
Ftsh  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Appiications 

AGENCY:  Fish  2nd  Wildlife  S<;n  »•<>. 
Interior. 

ACTION:  Noficf  of  application. 

The  following  applicanfs  havp 
apphed  for  a  pennit  to  conduct  cprtain 
activities  with  endangered  sp«>cies.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Art  of 
1973.  as  amended  (16  IJ.S.C.  ftsf^j) 
PRT-6fi7.'il2 

AppLicarjt:  Dr.  Howard  Shellhanune:  .S.y> 
lose.  CA 

-    The  applicant  requests  .iir.endaienl  of 
his  permit  to  take  (harass,  capture, 
handle,  and  release)  the  salt  niarsh 
harvest  mouse  [Eeithrodontixnys 
rovivuntris)  for  scientific  researrh  (o 
include  Alameda,  Contra  Costa,  Mann. 
Napa,  Sacramento,  San  Frr.misto.  San 
Mateo,  Scuita  Clara,  Solano,  ^iryd  Sonoiiia 
Counties.  C^alifomia. 
PRT- 78926ft 

Applitant:  .Ms.  Patricia  HoN-lj:  On-a.-^uV 
i'A. 

The  applicant  requests  ajneniimi  nt  of 
her  permit  to  include  take  fharassmenf) 
of  the  Western  snowy  ploi'er 
{Chamdiius  ahxandrinus]  and  the 
California  Least  Tern  [Sterna  albifrnni. 
brownii]  for  scienttfic  research  in 
Orange  and  San  Diego  Counties. 
California. 


FRT-793647 

Applicant:  Ms.  Mary  Peiry.  .Su.ita  Maria.  C^ 

The  applicant  requetts  a  permit  to 
liikp  (harass)  the  Western  snowy  p!ov(  r 
ICharadrius  alfxcndrinus)  and  the 
Crilifomia  Least  Tern  [Slfma  albifrons 
brownii)  for  .•?<  ientiHc  research  in  San 
Luis  CLi.spo  and  Sjsnta  Barbiira 
Counti.;s,  C^jlifomid. 
p.3r-79;;64f. 

Appliiant:  The  Fa!,  nn  K.-se^^ni)  Croup  Bow 

The  ^ppliuijn'  r.-qi.tyts  a  ptrtnit  to 
t.ike  (hara.ss.  capture,  kaiicle,  band,  and 
release)  pen^jirine  faJtor  [Faho 
ptTHgrinus)  for  scifc.niif.c  :  : .  .>irrfa  in 
\-.estern  Washington  StaNi. 
PRr-793M4 
Appl,.i)nt:  Dr  (\:rr:rr.  C  y^^.h.  An  :::<».  C.^ 

The  applies.!  reque.sls  a  permit  to 
Idke  [harass,  capture,  handle,  relea.se. 
and  retain  sp^-cimens)  the  tjdtwater 
goby  [Eacydag^bius  neyvbenyi)  and  the 
unannored  thret-ipine  .stickleback 
(Gdsfprcs/eus  acuhatus  wiilianisoni)  for 
sricnt'fic  resrarrh  in  Del  K'nrto. 
Humboit,  Los  Ar^geles,  Marin. 
Mendocino,  Monterey,  S^ita  Bar.^iara. 
Sant..  Cruz,  San  Diego.  .San  Luis  Obispo, 
San  Mateo,  .Sonoma,  ,in»i  Ventura 
Counties,  Qtliforni.i. 
PRT-793M0 
Apphi  ant-  Dr  icrr^-  .SrT,i;.*i.  Sj.t  Io«^«'.  (.A 

The  applicant  requests  a  permit  to 
t;-kf  (harass,  capture,  handle,  mark,  and 
release)  the  tidewater  goby 
[Eucyclogobius  newbenyi)  for  sciei-.tific. 
research  in  Marin,  Monterey,  Santa 
Cniz.  and  San  Maten  Counties, 
California. 

PKT-7Xjfi4,'j 

Appliijnl:  Mr  Don  AHhv.  Ir  .  Hnxkdal.'.  C^ 

The  appiirant  requests  a  permit  to 
take  (harass,  capiuxe,  handle,  relt  .-.sp) 
the  tidewat>'r  goby  (tury,-  lozohius 
newljorryi]  for  .scient-uc  rjsearch  in 
Monlerey,  Santa  Cruz,  San  Luis  Obi.-;,  j. 
and  .San  Mateo  Counties  r.fi!;forn:a. 
PKT-7  33633 

Appi;canr:  .M.s  Rmr.ooin  .Sv.t-n«.on.  El  f>-r.'o 
CA 

The  applicsnt  requrs's  a  pK'rnit  to 
fake  {harass,  rapfurr*,  hs.Tdle  and 
rt;lease,  and  retain  speci-meni)  the 
t:dew;?fer  goby  [Eucychgobius 
nrwfeerryT)  for  snentifir  researrh  in 
Alameda,  Contra  Costa.  Del  .\c;rte. 
Humboh.  Los  Angeles,  Marin, 
Mendocino.  Monterey.  Napa,  Orar.ge, 
Sacramento,  Santa  Barbara,  Santa  Clara, 
Santa  Cruz,  San  Diego,  San  Francisco. 
San  Luis  Obispo,  San  Mateo,  Solano. 
Sonoma,  and  Ventura  Counties, 
California 


DATES:  Written  comments  on  the  permit 
applications  must  be  nxreived  on  or 
before  September  22,  1994. 
ADD=^ESSeS:  Written  data  or  conuneuts 
should  be  :;ubmitted  to  the  Chief. 
Division  of  Consultation  and 
Conservation  Plannino.  Ecoiotjital 
Services.  U.S.  Fish  and  Wildlife  S«jn/itv 
911  N.E.  nth  Avenue,  Porliaad.  aeprn' 
97232-4181 

FOR  FURTVfER  INFORMATKX  COWTACTr 
Do(bn.-;;ts  and  other  information 
submitted  with  these  applications  -,r. 
av.-iilable  for  rr-view.  subject  to  tr.e 
requiremer.ts  of  the  Privacy  Act  and 
f  n^edom  of  Informatjon  Act.  by  any 
party  who  submits  a  wrinen  request  ti.r 
a  copy  of  such  dociunents.  withui  :\Q 
d:iys  n\  the  date  of  publication  of  this 
notice,  to  the  following  cfhre:  Divisit.n 
of  Consultation  and  Qjnservation 
Plrin.riirg.  Ecoiugical  Services,  U.S.  F;:  h 
and  Wildlife  .S.;rvice,  Sll  N.E.  lltu 
Avenue,  Portland,  Or-igon  97232^181 
Phone  .=i{13-231-2UB.3:  FAX:  501-'  »!- 
6243. 

Dated.  Aiigu.M  It).  19<M. 

CynUiia  LI.  Barry, 

Aclinfi  Assis'ar,!  Hrf^innn  I  Director  Rt-e:on 
J.P(,rthnd.()H 

IFR  Doc.  94-21)590  Filed  h-22-94.  8.4S  iim| 
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Marine  Ma^nmals;  Stocli  Assessment 
Reports 

AGENCr:  Fi^h  and  Wildlife  Sc.-vice. 
Department  of  the  Intencr. 
ACTION:  Av.iildhility  uf  ir.aTtr.r.  mam::...l 
draft  Stuck  asscss.Tients  and  Potential 
Biologic-il  Removal  workshop  n^poits; 
rt  qiipst  for  co-Timents. 


SUMMARY:  The  .\farine  Mammal 
Protr-rtion  Act  (MMFA)  .imendmenrs  of 
1994  .'equu-e  the  Pish  and  Wildli.f" 
Srn.!ce  (Sei-^jc.)  ,»nd  the  National 
Miirine  Fisheriei,  Service  (N.MFS)  to 
prrpa-e  dr.; ft  stor  k  as...e>..smcnts  hv 
Ai.gjst  1,  1994.  for  all  nariiie  m.im.niol 
.stork-  that  lux.;:^  in  waters  under  ihiC 
juMsciirtion  of  the  United  States.  The 
NMFS,  v.ith  participation  by  the 
Se.v.'ce,  cin\(::e,l  a  workshop  to 
fit'vilup  an  in;lj,d  app.n.ach  for 
p.-^  nioling  a  consistent  national 
interpiefat.on  of  parameters  used  in 
dr;;f?  stock  as.-^es.sments. 
DATES:  CoinmentK  on  the  drdfl  stvX  k 
assessments  and  the  report  of  the  PbK 
workshop  must  be  received  by 
November  21,  1994. 
ADDRESSES:  Copjes  of  the  draft  stock 
assessments  and  PBR  workshop  reports 
are  availabte  from  the  Division  of  Fish 
and  Wildlife  Management  Assistance, 
U.S.  Fish  and  Wildlife  Service,  Room 
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820-ARLSQ,  4401  N.  Fairfax  Drive. 
Arlington.  VA  22203.  Telephone  (703) 
358-1718. 

Comments  on  the  draft  stock 
assessments  for  polar  bears.  Pacific 
walrus,  and  Alaska  sea  otters  in  Alaska, 
along  with  related  comments  on  the 
report  of  the  PBR  workshop,  should  be 
sent  to  Dave  McGillivary,  Supervisor, 
Office  of  Marine  Mammals 
Management,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road, 
Anchorage.  Alaska  99503. 

Comments  on  the  draft  stock 
assessments  for  West  Indian  manatees, 
along  with  related  comments  on  the 
report  of  the  PBR  workshop,  should  be 
sent  to  Robert  Turner.  Manatee 
Coordinator.  U.S.  Fish  and  Wildlife 
Service.  6620  South  Point  Drive.  South. 
Suite  310,  Jacksonville,  Florida  32216. 

Comments  on  the  draft  stock 
assessments  for  California  sea  otters  and 
Alaska  sea  otters  in  Washington  State, 
along  with  related  comments  on  the 
report  of  the  PBR  workshop,  should  be 
sent  to  Carl  Benz,  Sea  Otter  Coordinator, 
U.S.  Fish  and  Wildlife  Service,  2140 
Eastman  Avenue,  Suite  100,  Ventura, 
California  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Horwath  in  the  U.S.  Fish  and  Wildlife 
Service's  Division  of  Fish  and  Wildlife 
Management  Assistance,  Arlington. 
Virginia  at  (703)  358-1718.  For 
information  about  the  Alaska  marine 
mammals  identified  in  the  ADDRESSES 
Section  above,  contact  Dave  McGillivary 
at  (907)  786-3800.  For  information 
about  West  Indian  manatees  as 
identified  in  the  ADDRESSES  Section 
above,  contact  Robert  Turner  at  (904) 
232-2580.  For  information  about 
California  sea  otters  and  Alaska  sea 
otters  in  Washington  State  as  identified 
in  the  ADDRESSES  Section  above,  contact 
Carl  Benz  at  (805)  644-1766. 

SUPPLEMENTARY  INFORMATION: 

Draft  Stock  Assessment  Reports 

On  April  30,  1994,  the  Marine 
Mammal  Protection  Act  (MMPA) 
Amendments  of  1994  were  enacted  into 
public  law  (Pub.  L.  103-238).  As 
amended  by  new  Section  117  of  the 
MMPA,  the  Service  and  the  NMFS  (as 
appropriate)  are  required  to  prepare, 
and  periodically  revise,  stock 
assessments  for  marine  mammals  that 
occur  in  waters  under  the  jurisdiction  of 
the  United  State^.  Drafts  of  these  stock 
assessments  were  to  be  completed  by 
August  1, 1994.  New  Section  117  also 
requires  publication  in  the  Federal 
Raster  of  a  notice  of  availability  of  the 
draft  stock  assessments  with  a  90-day 
public  review  and  comment  period. 


In  addition,  the  NMFS,  in 
consultation  with  the  Service  and 
others,  was  required  to  establish  by  June 
30,  1994,  three  independent  regional 
Scientific  Review  Groups  representing 
Alaska,  the  Pacific  Coast  (including 
Hawaii),  and  the  Atlantic  Coast 
(including  the  Gulf  of  Mexico).  These 
Scientific  Review  Groups  are  to  provide 
advice  on  the  stock  assessments  and 
other  issues  appropriate  for  pursuing 
the  goals  of  the  NMPA.  These  Groups 
were  established  and  the  Service's  draft 
stock  assessments  have  been  provided 
to  them  for  their  review  and  comment. 

Paralleling  actions  by  the  NMFS,  the 
Service's  drs-t  stock  assessments  have 
been  divided  into  the  Alaska,  Pacific, 
and  Atlantic  regions  to  correspond  with 
the  appropriate  Scientific  Review 
Group.  As  specified  by  the  1944 
amendments  each  stock  assessment 
must,  based  on  the  best  scientific 
information  available: 

(1)  Describe  the  geographic  range  of 
the  affiscted  stock,  including  any 
seasonal  or  temporal  variations  in  such 
range; 

(2)  Provide  minimum  population 
estimates,  current  and  maximum  net 
productivity  rates,  and  the  current 
population  trend,  including  a 
description  of  the  information  upon 
which  these  are  based; 

(3)  Estimate  the  annual  human-caused 
mortality  and  serious  injury  of  the  stock 
by  source  and,  for  a  strategic  stock, 
other  factors  that  may  be  causing  a 
decline  or  impeding  recovery  of  the 
stock,  including  effects  on  marine 
mammal  habitat  and  prey; 

(4)  Describe  commercial  fisheries  that 
interact  with  the  stock,  including: 

(A)  The  approximate  number  of 
vessels  actively  participating  in  each 
such  fishery; 

(B)  The  estimated  annual  level  of 
incidantal  mortality  and  serious  injury 
of  the  stock  by  each  fishery; 

(C)  Any  seasonal  or  area  differences  in 
such  incidental  mortality  or  serious 
injury;  and 

(D)  The  rate,  based  on  the  appropriate 
standard  unit  of  fishing  effort,  of  such 
incidental  mortality  and  serious  injury, 
and  an  analysis  stating  whether  such 
level  is  insignificant  arid  approaching  a 
zero  mortality  and  serious  injury  rate. 

(5)  Categorize  the  status  of  the  stock 
as  one  that  either: 

(A)  Has  a  level  of  human-caused 
mortality  and  serious  injury  that  is  not 
likely  to  cause  the  stock  to  be  reduced 
below  its  optimum  sustainable 
population  (OSP);  or 

(B)  Is  a  strategic  stock,  with  a 
description  of  the  reasons  therefor. 

(6)  Estimate  the  potential  biological 
removal  (PBR)  level  for  the  stock 


describing  the  information  used  to 
calculate  it,  including  the  recovery 
factor. 

Congress  defined  the  PBR  level  as  the 
maximum  niunber  of  animals,  not 
including  natural  mortalities,  that  may 
be  removed  from  a  marine  mammal 
stock  while  allowing  that  stock  to  reach 
or  maintain  its  OSP  level. 

Congress  defined  strategic  stocks  as 
those: 

(1)  For  which  the  level  of  direct, 
human-caused  mortality  exceeds  the 
PBR  level; 

(2)  Which,  based  on  the  best  available 
scientific  information,  are  declining  and 
are  stocks  likely  to  be  listed  as 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531  et  seq.)  within  the  foreseeable 
future;  or 

(3)  Which  are  hsted  as  threatened  or 
endangered  under  the  ESA  or 
designated  as  depleted  under  the 
MMPA. 

The  Amendments  required  the 
Service  to  provide,  through  a  notice  of 
availability  in  the  Federal  Register,  a 
summary  of  the  draft  stock  assessments 
and  a  list  of  sources  of  information  or 
published  documentation  on  which  . 
each  draft  assessment  is  based.  To 
satisfy  this  requirement  and  minimize 
imnecessary  duplication,  a  table  that 
summarizes  draJft  stock  assessments 
appears  at  the  end  of  this  document. 
The  table  lists  each  stock,  its  regional 
designation,  geographical  range, 
minimum  abundance  estimate,  PBR 
level,  annual  estimated  average  human- 
caused  mortality,  and  whether  or  not 
the  stock  would  be  regarded  as  strategic 
or  nonstrategic. 

To  maximize  the  opportunity  for  full 
consultation  with  the  Scientific  Review 
Groups,  Alaska  Native  organizations, 
and  the  public,  the  Service  is  pursuing 
parallel  tracks  of  review.  In  addition  to 
the  comment  period  initiated  by  this 
notice,  the  Service  began  consultation 
with  the  Scientific  Review  Groups  by 
forwarding  draft  stock  assessments  on 
July  29,  1994,  to  the  appropriate 
Scientific  Review  Groups  for  their 
review  and  comment.  In  recognition  of 
the  value  of  traditional  Native 
knowledge  and  the  need  for  full  and 
equal  participation  by  Alaskan  Natives 
in  the  decisions  that  affect  the 
management  of  marine  mammals  tmd, 
therefore,  the  subsistence  harvest  upon 
which  they  depend,  the  Service  is 
seeking  direct  input  from  Alaskan 
Natives,  particularly  with  regard  to 
stocks  taken  for  subsistence.  It  is 
important  to  note  that  under  new 
Section  117(b)(2)  of  the  MMPA.  a  formal 
mechanism  is  available  to  Alaskan 
Natives  to  require  a  proceeding  on  the 
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record  pertaining  to  the  development  of 
a  stock  asaessment  prior  to  its 
finalization. 

At  the  close  of  the  pubUc  comment 
period,  the  Service  will  continue  on- 
going consultation  with  the  Scientific 
Review  Groups  by  providing  the  public 
coranients  for  each  draft  stock 
assessment  for  their  additional  review 
and  consideration. 
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PBR  Woriahop  and  R^orts 

Recognizing  the  need  to  provide 
consistent  parameters  in  calculating 
stock  assessments,  the  NMFS  convened 
a  workshop,  composed  of  NMFS  and 
Service  scientists,  to  develop  an  initial 
approach  for  promoting  consistent 
national  interpretation  of  parameters  to 
be  used  in  draft  stock  assessments, 
including  the  calculation  of  PBR  levels, 
a  required  component  of  stock 
assessments.  PBR  is  calculated  as  the 
product  of  three  elements:  the  minimum 
population  estimate  (NMIN);  half  the 
maximum  net  productivity  rate 


(0.5RIVIAX);  and  a  recovery  factor  fFA) 
ranging  from  0.1  to  1.0  (i-e., 
PBR=NMINx0.3RMAXxFR). 

The  NMFS  convened  the  workshop  to 
agree  on  an  initial  approach  for 
calculating  PBR,  defining  stock 
structure,  and  analyzing  whether 
fishery-related  incidental  mortality  and 
serious  injury  have  reached 
insignificant  leveh  approaching  zero 
mortality  and  serious  injury  rates  for  use 
in  preparing  draft  stock  assessments.  It 
was  the  workshop  participants' 
principal  objective  to  identify 
quantitative  criteria  for  defining  input 
values  that  could  serve  as  a  nationwide 
standard  for  calculating  PBR. 

The  workshop  participants  concluded 
that  the  three  PBR  parameters  must  be 
evaluated  together,  rather  than 
independently,  in  the  context  of 
meeting  the  goals  of  the  MMPA.  In  this 
regard,  they  concluded  that  FR  should 
serve  to  weight  the  PBR  so  as  to  take 
into  account  uncertainty  in  estimates  of 
NMIN.  and  serve  as  a  "safety  factor" 


that  would  allow  the  taking  of 
individuefe  &T)m  stocks  below  OSP 
while  continuing  to  prwnote  their 
recovery  and  that  would  provide  a 
safety  margin  to  account  for  unknown 
bias  in  stock  status  information  (e.g., 
estimation  of  abimdance,  productivity, 
mortality)  for  stocks  of  unknown  status 
or  trends. 

The  workshop  was  held  in  La)olla. 
California.  June  27-29,  1994.  A  copy  of 
the  Reportof  the  PBR  Workshop  is 
available  from  the  office  identified  in 
the  ADDRESSES  Section. 

The  Service,  along  with  the  NMFS,  is 
seeking  comments  on  the  methodologies 
for  calculating  PBR  and  other 
parameters  that  were  agreed  to  by  the 
workshop  participants  and  employed  in 
the  preparation  of  the  draft  stock 
assessments,  as  well  as  seeking 
comments  on  the  individual  draft  stock 
assessments. 


TABLE  OF  Marine  Mammal  Draft  Stock  Assessments  for  Fish  and  Wildlife  Service  Species 


Marine  mammal  stock 


Polar  bear: 

Beaufort  sea  stock 


Chukchi/Bering      Seas 
stock. 
Pacific       walrus       Benng/ 

Chukchi  Seas  stock. 
Sea  otter: 

Alaska  stock  

Washington  stock  


West  Indian  Manatee: 

Ftorida  stock  ■ 

Antillean  stock  .... 


Southern  sea  otter  Califor^ 
nia  stock. 


Regional  des- 
ignation 


Alaska 
Alaska 
Alaska 

Alaska 
Pacifk: . 


Atlantic 
AtlantK 

Pacific  .. 


Geographical  range 


Beaufort  Sea-  Alaska  & 
Canada. 

Chukchi  &  Bering  Seas- 
Alaska  &  Russia. 

Alaska  &  Russia 


Alaska 


Makah  Bay  to  Destruction 
Island,  WA. 

Southeastern  U.S.A 

Puerto  Rico  &  U.S.  Virgin 

Islands. 
Central   California   &   San 

Nicolas  Island. 


Minimum  popu- 
latkvi  estimate 


1,778 

{S.Dj:803). 
1,222-3,222  . 

188,316 


100,000 
307 


1.856 
86 


2.376 


PBR  lever 


89 


Not  deter- 
mined. 
5,649  ...... 


6,000 
9  


Not  deter- 
mined 3. 


Anruial  est. 
avg.  human- 
caused  mor- 
tality 


74  Alaska  & 
Canada. 

86  Alaska 
only. 

7,500  


Not  deter- 
mined. 
Unknown  . 


492 
2  .... 


Unknown 


Strategk;  or  norv 
strategic 


Non-strategic. 
Non-strategic. 
Strategic 

Non-strategic. 
Norvstrategic. 


Strate^. 
Strategic. 

Strategic. 


'Levels  of  harvest  thai  are  betow  PBR  levels  could  resutt  in  negative  impacts  to  kjcal  populations 
19^^11^^  ^""^  ""^^'"^  ^  "^^  ^^  ^"'^  manatee-Ftonda  stock  from  1984-1992.  The  estimated  annual  TOnalrty  from  1974- 

-ulT^rK^  level  for  the  southern  sea  otter-CaMfomia  stock  was  not  detemiined  because  ttieir  incidental  take  is  not  oovemec!  under  Section  11a 
of  the  1994  amendments  to  the  Marfne  Mammal  Protection  Act.  govemec  unoer  seaion  n& 


Dated:  August  15. 1<)<)4 
Jay  L.  Gent, 

Acting E)epaty  Diivctor.  U.S.  Fish  and  WUdUfe 

Service. 

[FR  Doc.  94-20599  Filed  fl-22-94;  8:45  am] 

MLUNO  CODE  4ai«-S5-M 


National  Park  Service 

Revision  of  Nattoral  Envtronmentat 
PoHcy  Act  Procediffes;  Request  for 
Comments 

AGENCY:  National  Park  Service,  hiterior. 
ACTION:  Revision  of  National 
Environmental  Policy  Act  Procedtires, 
Request  for  CoameaXs. 

OUMMOWV.  The  NtionalPik  Service 
(NFS}  is  raqnesting' commento  from 


agencies  and  the  public  concerning 
potential  revisions  to  its  procedures 
under  the  National  Environmental 
Policy  Act  (NEPA).  When  revised  such 
pohcies  wotild  apply  to  the  activities  of 
the  National  Park  Senice  in 
administering  units  of  the  National  Park 
System  as  well  as  other  activities. 
Specifically  sought  are  comments 
cnnreraiag  requirements  such  as  tune 
limitatiaii*  far  public  and  other  agenqf 
review  and  comment  on  potential 
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environmental  effects  of  NPS  actions  or 
other  activities  affecting  NPS  resources; 
what  activities  should  be  categorically 
excluded  from  the  requirements  of 
NEPA;  and  what  activities  should 
normally  require  preparation  of 
Environmental  Impact  Statements;  and 
how  can  integration  of  the  requirements 
of  NEPA  be  better  integrated  with  other 
aspects  of  NPS  planning  such  as  General 
Management  Plans,  resource 
management  plans  and  mining  plans  of 
operation.  The  NPS  is  interested  in 
receiving  comments  on  these  and  other 
aspects  of  its  compliance  under  the 
NEPA  and  potential  revisions  to  its 
existing  NEPA  policies. 

DATES:  Comments  must  be  submitted  in 
writing  by  October  31,  1994. 

ADDRESSES:  Comments  should  be  sent 
to:  National  Park  Service, 
Environmental  Quality  Division  (774), 
P.O.  Box  37127.  Washington,  D.C. 
20013-7127. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  J.  Hoogland,  Chief  Environmental 
Quality  EK vision.  National  Park  Service. 
Room  1210, 1849  C  Street,  N.W.. 
Washington,  D.C.  20240.  Telephone 
(202) 208-5214. 
Denis  P.  Galvin, 
Associate  Director,  Planning  and 
Development. 

IFR  Doc.  94-20691  Filed  8-22-94;  8:4Sam! 
BILUNG  CODE  431fr-7»-P 


National  Register  of  Historic  Piaces; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  consider  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  Augu.st 
13.  1994.  Pursuant  to  §60.13  of  36  CFR 
Part  60  written  comments  concerning 
the  significance  of  these  properties 
tinder  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park  Service, 
P.O.  Box  37127,  Washington,  D.C. 
20013-7127,  Written  comments  should 
be  submitted  by  September  7,  1994. 
Antoinette ).  Lee, 

Acting  Chief '-If  F^gtstration.  National 
Register. 

Colorado 

Weld  County 

West  Stoneham  Archeological  District, 
Address  Restricted, Stoneham  vicinity, 
94001115 

Geor^a 

Evans  County 

Clisson.  Renter,  Store,  GA  1 29,  Fort  Stweart 
Military  Reservation,  Camp  Oliver, 
94001090 


Walker  County 

McLemore  Cove  Historic  District,  3  mi.  S  of 
Chickamauga,  in  an  area  roughly  bounded 
by  Lookout  and  Pigeon  Mtns.,  and  GA  136. 
Kensington  vicinity.  94001140 

Indiana 

Clark  County 

Abbott-Holloway  Farm,  Roughly  bounded  by 
Second  and  Walnut  Sts.,  and  theOhioR., 
Bethlthem,  94001129 

Clay  County 

US  Post  Office— Brazil.  100  E,  National  Ave., 
Brazil  94001132 

Dearborn  County 

Aurora  Methodist  Episcopal  Church,  304 

Third  St.,  Aurora.  94001113 
Downtoi\-n  Aurora  Historic  District,  Bounded 

by  In^rting.  Water,  Market,  Fifth,  and 

Exporting  Sts.,  Aurora,  94001134 
First  Evangelical  United  Church  of  Christ, 

111  Fifth  St..  Aurora,  94001104 
First  Presbyterian  Church,  215  Fourth  St., 

AuroBa.  94001116 
Leive.  nirks  and  Stapp  Opera  House,  321- 

325  Second  St.,  Aurora,  94001120 
Sutton.  Dr.  George,  Medical  Office  Building. 

315  Third  St..  Aurora,  94001118 

Delawate  County 

Kitselmon,  Alva,  House,  1400  H.  University 
Ave.,  Muncie,  94001105 

Floyd  County 

Woodbine,  1800  Old  Vincennes  Rd;,  New 
Albany.  94001107 

Hendricks  County 

Danville  Main  Street  Historic  District, 
Bounded  by  East.  Main,  Cross,  and  Marion- 
Sts.,  DanviUe.  94001109 

Kellum~-Jessup — Chandler  Farm,  6726  S. 
White  Lick  Creek  Rd..  Plainfield,  94001111 

Randolph  County 

Farmland  Downtown  Historic  District,  Main 
St.  from  the  alley  S  of  Henry  St.  to  William 
St.,  Firmland,  94001124 

Ripley  County 

Tyson  United  Methodist  Church,  324  W. 
Tyson  St.,  Versailles,  94001106 

Wabastl  County 

Hominv  Ridee  Shelter  House,  On  the  S  bank 
of  the  Salamonie  R,  N  of  Hominy  Ridge 
Lake,  in  the  Salamonie  River  State  Forest, 
Largo.  94001122 

Iowa 

Black  lioivk  County 

McQuilken,  John  N.  and  Mary,  House,  602 
Comirercial  St..  La  Porte  City,  94001097 

Boone  County 

Perrigo-tHolmes  House,  721  Carroll  St., 
EoonB.  94001102 

Johnson  County 

Brown  Street  Historic  District  [Iowa  City 
MPSX  Roughly.  Brown  St.  from  W.  of  Linn 
St.  to  Governor  St.  and  adjacent  parts  of 
intersecting  streets,  Iowa  City,  94001112 


Linn  County 

Hamilton  Brothers  Building,  401  First  St.. 
SE. ,  Cedar  Rapids,  94001098 

Lyon  County 

Broad  View  Ranch  Historic  District  (Historic 
Farmsteads  of  Lyon  County  MPS).  2572  Log 

■  Ave,  Sheldon,  94001137 

Duncan — Duitsman  Farm  Historic  District . 
(Historic  Farmsteads  of  Lyon  County  MPS). 
4324  180th  St.,  George  vicinity,  94001138 

Lakewood  Farm  Historic  District  (Historic 
Farmsteads  of  Lyon  County  MPS),  2146 
Grant  Ave.,  Rock  Rapids  vicinity, 
94001139 

Monroe  County 

White,  Arvine  and  Elizabeth  W.,  House,  309 
N.  Main  St.,  Albia,  94001100 

Page  County 

Goldenrod  Schoolhouse,  1600  S.  16th  St., 
Clarinda.  94001095 

Shelby  County 

Harlan  Courthouse  Square  Commercial 
District,  Market,  6th,  7th,  and  Court  Sts., 
around  Courthouse  Sq.,  Harlan,  94001099 

Maryland 

Baltimore  County 

Granite  Historic  District,  Roughly,  area 
-surrounding  Old  Court  Rd.  and  St.  Paul 
Ave.,  Granite,  94001091 

New  Hampshire 

Belknap  County 

Busiel,  John  W.,  House.  30  Church  St., 
Laconia,  940O1O94 

New  Jersey 

Camden  County 

Cattel  Tract  Historic  District,  Roughly 
bounded  by  N.  Chestnut  Ave.,  Cove  Rd., 
Rogers  and  Leslie  Aves.,  Merchantville, 
94001103 

Ellis,  Col.,  Joseph,  House-(Haddon  Heights 
Pre-Revolutionary  Houses  MPS),  1009 
Sycamore  St.,  Haddon  Heights.  94001110 

Glover,  Isaac,  House  (Haddon  Heights  Pre- 
Revolutionary  Houses  MPS),  1908  New 
Jersey  Ave.,  Haddon  Heights,  94001117 

Glover,  John  Thorn,  House  (Haddon  Heights 
Pre-lievolutionary  Houses  MPS),  1212 
Sylvan  Dr.,  Haddon  Heights,  94001114 

Hinchman — Lippincott  House  (Haddon 
Heights  Pre-Revolutionary  Houses  MPS), 
1089  N.  Park  Ave.,  Haddon  Heights, 
94001121 

Mott.  Peter,  House,  Jet.  ofMoOre  and 
Gloucester  Aves..  Lawnside,  94001101 

Hunterdon  County 

Annandale  Historic  District,  Roughly 
bounded  by  Maple  Ave.,  Main  St.,  Beaver 
Ave.  and  East  St.,  Clinton  Township, 
Annandale,  94001108 

High  fields.  End  of  Lindbergh  Rd.,  East 
Amwell  Township,  Amwel  vicinity, 
94001096 

North  Carolina 

Wake  County 

Matsumoto  House  (Early  Modern 
Architecture  Associated  mth  NCSU  School 
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of  Design  Faculty  MPS),  821  Runnymeade 
Rd.,  Raleigh,  94001089 

Paschal  House  (Early  Modern  Architecture 
Associated  with  NCSU  School  of  Design 
Faculty  MPS).  3334  Almanac  Dr.,  Raleigh 
94001088 

Pitcher  House  (Early  Modern  Architecture 
Associated  with  NCSU  School  of  Design 
Faculty  MPS).  3039  Churchill  Rd.,  Raleich 
94001087 

Small  House  (Early  Modern  Architecture 
Associated  with  NCSU  School  of  Design 
Faculty  MPS).  310  Lake  Boone  Trail, 
Raleigh,  94001086 

Small.  G.  Milton,  and  Associates.  Office 
Building  (Early  Modem  Architecture 
Associated  with  NCSU  School  of  Design 
Faculty  MPS),  105  Brooks  Ave.,  Raleigh 
94001085 

Oklahoma 

Kay  County 

First  Presbyterian  Church  ofTonkawa.  109  S. 
4th  St.,  Tonkawa,  94001081 

Logan  County 

Guthrie  Armory.  720  E.  Logan,  Guthrie 

94001083 
Morris  House,  221  Tolson  Blvd.,  Langston 

94001082 

Oklahoma  County 

Edwards.  Walter  f.  and  Frances  IV.,  House 
1621  N.E.  Grand  Blvd.,  Oklahoma  City 
94001084 

South  Carolina 

Darlington  County 

Coker,  Robert  R.,  House  (Hartsville  MPS), 

1318  W.  Carolina  Ave.,  Hartsvilie, 

94001130 
Coker,  S.  Pressly,  House  (Hartsville  MPS). 

402  W.  Home  Ave.,  Hartsville,  94001131 
Hartsville  Armory  (Hartsville  MPS).  539  VV. 

Carolina  Ave.,  Hartsville,  94001128 
Hicks,  Wade  Hampton,  House  (Hartsville 

MPS).  313  VV.  Home  Ave.,  Hartsville, 

94001127 
Magnolia  Cemetery  (Hartsxille  MPS),  S. 

Cedar  Ln.,  Hartsville,  94001133 
McNair.  A.  M.  House  (Hartsville  MPS).  1 53 

W.  Home  Ave.,  Hartsville* 94001 126 
Rogers,  Paul  H,  House  (Hartsville  MPS),  628 

W.  Home  Ave.,  Hartsville,  94001125 
West  College  Avenue  Historic  District 

(Hartsville  MPS).  W.  College  Ave.  from 

Sixth  Ave.  to  VV  of  Eighth  Ave.,  Hartsville, 

940001123 

Tennessee 

Knox  County  .  - 

Adair  Gardens  Historic  District  IKnoxville 
and  Knox  County  MPS).  Roughly  bounded 
by  Adair,  Rose  and  Coile  Drs.,  Knoxville, 
94001136 

Texas 

Brazori  County 

GEN.  C.B.  COMSTOCK  (dredge)  Shipureck 
Site.  Address  Restricted.  Surfside  vicinity 
9400119 

Virginia 


Wythe  County 

Loretto,  190  Peppers  Ferry  Rd.,  VVvthevJlle 
94001093 

Roanoke  Independent  City 

Mount  Moriah  Baptist  Church  and  Cemetery. 

3521  E.  Orange  Ave.,  Roanoke.  94001092 
Wyoming  . 

Fremont  County 

King,  C.H  .  Company  and  First  National  Bank 
ofShoshoni.  127  Main  St..  Shoshoni 
94001135 

[FR  Doc.  94-20654  Filed  8-22-94;  8:45  am) 
BILUNG  CODE  4310-7O-M  • 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219.  Washington,  DC 
20423,  (202)  927-6203  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 
AB-333X.  UNITY  RAILWAYS 
COMPANY— ABANDONMENT 
BETWEEN  RENTON  ROAD  AND 
UNITY  JUNCTION  IN  PLUM 
BOROUGH,  ALLEGHENY  COUNTY, 
PA.  EA  available  8/16/94. 
AB-55  (SUB-NO.  491X).  CSX 
TRANSPORTATION.  INC  — 
ABANDONMENT  EXEMPTION— IN 
POLK  COUNTY.  FLORIDA.  EA 
available  8/16/94. 
AB-1  (SUB-NO.  256X),  CHICAGO  AND 
NORTH  WESTERN  RAILWAY 
COMPANY— ABANDONMENT 
EXEMPTION— DES  MOINES.  POLK 
COUNTY,  IOWA.  EA  available  8/19/ 
94. 
AB-3  (SUB-NO.  118X).  MISSOURI 
PACIFIC  RAILROAD  COMPANY'S 
NOTICE  OF  EXEMPTION  FOR 
DISCONTINUANCE  OF  TRACKAGE 
RIGHTS  UPON  ILLINOIS  CENTRALS 
TRACKAGE  BETWEEN 
PINCKNEYVILLE  AND  PYATTS,  IN 
PERRY  COUNTY.  ILUNOIS.  EA 
available  8/19/94. 
AB-43  (SUB-NO.  164X).  ILLINOIS 
CENTRAL  RAILROAD  COMPANT— 


NOTICE  OF  EXEMPTION  UNDER  49 
C.F.R.  §1152.50— ABANDONMENT 
OF  LINE  IN  PERRY  COUNTY. 
ILUNOIS.  EA  available  8/19/94. 

Comments  on  the  following  assessmpni 
are  due  30  days  after  the  date  of 
availability: 

AB-55  (SUB-NO.  490X).  CSX 
TRANSPORTATION,  INC.— 
ABANDONMENT  IN  PULASKI 
COUNTY,  INDIANA.  EA  available  8' 
19/94. 

Vernon  A.  Williams, 

Acting  Secretary. 

|FR  Doc.  94-20652  Filed  8-22-94;  8  45  ettJ 
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[Docket  No.  AB-290  (Sub-No.  144X)J 

Norfolk  Soutt>em  Railway  Company- 
Abandonment  Exemption— >iefferson 
County,  AL 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  its  2.2-mile 
line  of  raihoad  extending  between  NS 
milepost  35.0-R,  at  Burstall,  and 
milepost  37.2-R.  at  Valley  Creek 
Junction,  both  in  Jefferson  County,  AL 

NS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  ser\»ce 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(ser\'ice  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  b\ 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co- 
Abandonment— Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  22. 1994.  unless  stayed 
pending  reconsideration.  Petitions  lo 
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stay  that  do  not  involve  environmental 
issues,'  focmal  expressions  of  intent  to 
Rle  an  OFA  under  49  CFR 
1152.27(cH2),^  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  September  2, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  12.  1994,  with: 
Office  of  tbe  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  J. 
Cooney,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleadkig  information,  the  use 
of  the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  26.  1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423]  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  15,  1994. 

By  the  Commission,  David  M.  Konsi.hnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-20649  Filed  8-22-94,  8:45  ami 
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'  A  stay  will  be  issued  routinely  by  t.he 
Commission  in  those  proceedings  where  an 
infortT'.ed  decision  on  environir^ental  issues 
(whether  raised  by  a  party  or  by  the  Cornmission's 
Section  of  Environmental  .Analysis  in  its 
independent  inveslijiation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rai!  Lines,  5  I.C.C.Zd 
.177  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

•  See  Exempt,  of  Rail  Abandonment— Offnrs  of 
F:nan.  Assist..  4  I.C.C.2d  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
sc. 


[Finance  Docket  No.  32543] 

SEMO  Port  Railroad,  Inc.— Acquisition 
and  Operation  Exemption — Certain 
Lines  of  Missouri  Paciffc  Railroad 
Company 

SEMO  Port  Railroad,  Inc.  (SEMO).  a 
noncarrier  subsidiary  of  Southeast 
Missouri  Regional  Port  Authority,  has 
filed  a  notice  of  exemption  to  acquire 
and  operate  approximately  5.53  miles  of 
rail  line  owned  by  the  Missoiu-i  Pacific 
Railroad  Company  (MP)  between 
approximately  milepost  122.98  at 
Capedeau^unction  and  approximately 
milepost  128.51  at  Rush  Junction,  in  the 
City  of  Cape  Girardeau,  MO.  The  parties 
intended  to  consummate  the  transaction 
on  or  after  August  1,  1994.' 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Kevin  M. 
Sheys.  1020  iqth  Street,  NVV.,  Suite  400. 
Washington.  DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
e.xemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  August  15,  1994. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Acting  Secretary. 
[FR  Doc.  94-20651  Filed  8-22-94,  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Corraent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Resporise, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  tliat  a  proposed  consent  decree  in 
United  States  v.  ATS-T.  et  ai,  Civil 
Action  No.  2:94CV00438.  was  lodged  on 
August  3.  1994.  vrith  the  United  States 
District  Court  for  the  Middle  District  of 
North  Carolina.  This  agreement  resolves 
a  judicial  enforcement  action  brought  by 
the  United  States  against  the  defendants 
pursuant  to  Sections  106  and  107  of  the 
Compiehensive  Enwonmental 
Response.  Compensation,  and  Liability 
Act,  as  amended  by  the  Superfund 


'  L'nder  49  CFR  1150.32fb).  an  exemption  does 
not  become  effective  until  7  days  after  the  notice 
is  filed  Here,  the  notice  of  exemption  was  not  filed 
until  August  1,  1994.  and  thus  the  exemption  was 
not  effective  unUl  August  8,  1994.  Petitioner's 
representative  has  confirmed  that  the  correct 
consumtnation  date  is  on  or  af^er  August  8.  1994. 


Amendments  and  Reantfaorization  Act 
of  1986,  Pub.  L.  99-^99.  42  U.S.C. 
§§  9606  and  9607,  for  the  cleanup  of  the 
Bypass  601  Superfund  Site  ("Site")  in 
Cabarrus  County,  Concord,  North 
Carolina,  and  for  the  recovery  of 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
connection  with  the  Site. 

The  consent  decree  requires  die 
settling  defendants  to  pay  100  percent  of 
the  past  and  future  response  costs 
which  the  United  States  has  incurred 
and  will  incur  at  the  Site.  The  settling 
defendants  have  also  agreed  under  the 
decree  to  perform  the  final  remedy  for 
the  Site  which  EPA  set  forth  in  its 
Record  of  Decision  dated  April  20,  1993, 
and  which  provides  for  excavation, 
treatment,  and  on-site  disposal  of 
contaminated  soils,  and  extraction  and 
treatment  of  contaminated  groundwater 
across  the  Site. 

The  settling  defendants  have  also 
covenanted  not  to  sue  other  potentially 
responsible  parties  who  sent  less  than 
320  pounds  of  lead-bearing  materials  to 
the  Site.  The  United  States  has  agreed 
under  this  Decree  to  provide  up  to  $10.1 
million  in  preauthorized  mixed  funding 
pursuant  to  Section  122(b)(1)  of 
CERCLA.  42  U.S.C.  §  9622(b)(1).  This 
Decree  has  been  executed  in 
conjunction  with  an  Administrative 
Order  on  Consent  whereby  a  group  of 
potentially  responsible  parties  who  sent 
less  than  40,000  pounds  of  lead-bearing 
materials  to  the  Site  will  each  pay  a 
portion  of  the  past  costs. 

The  Department  of  Justice  vrill 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington;  DC  20530,  and 
should  refer  to  United  States  v.  AT&T, 
et  al..  DO)  Ref  #90-11-3-1128. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  324  West  Market  Street, 
Greensboro,  North  Carolina  27402;  at 
the  Region  IV  Office  of  the 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE.,  Atlanta,  Georgia 
30365;  and  at  the  Consent  Decree  ' 
Library,  1120  G  Street.  NW.,  4th  Floor. 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street,  NW.,  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $80.75  (25 
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cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library'. 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-20577  Filed  8-22-94:  8:4.5  am] 
BriLING  CODE  4410-01-M 


Immigration  and  Naturalization  Service 
[INS  No.  1667-94;  AG  Order  No.  1911-94] 
RIN1115-AC30 

Extension  of  Designation  of  Somalia 
Under  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 


SUMMARY:  This  notice  extends,  until 
September  17,  1995,  the  Attorney 
General's  designation  of  Somalia  under 
the  Temporary  Protected  Status  program 
provided  for  in  section  244A  of  the 
Immigration  and  Nationality  Act.  as 
amended  ("the  Act").  Accordingly, 
eligible  aliens  who  are  nationals  of 
Somalia,  or  who  have  no  nationality  and 
who  last  habitually  resided  in  Somalia, 
may  re-register  for  Temporary  Protected 
Status  and  extension  of  employment 
authorization.  This  re-registration  is 
limited  to  persons  who  already 
registered  for  the  initial  period  of 
Temporary  Protected  Status,  which 
ended  on  September  16,  1992.  In 
addition  during  the  extension  period, 
some  aliens  may  be  eligible  for  lat^ 
initial  registration  pursuant  to  8  CFR 
240.2(f)(2). 

EFFECTIVE  DATES:  This  extension  of 
designation  is  effective  on  September 
18,  1994,  and  will  remain  in  effect  until 
September  17,  1995.  Re-registration 
procedures  become  effective  on  August 
23,  1994,  and  will  remain  in  effect  until 
September  22,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service.  Room  3214.  425 
I  Street  N\V.,  Washington,  DC  20536. 
telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  I'nder 
section  244 A  of  the  Act,  as  amended  by 
section  302(a)  of  Pub.  L.  101-649  and 
section  304(b)  of  Pub.  L.  102-232  (8 
U.S.C.  1254a),  the  Attorney  General  is 
authorized  to  grant  Temporary  Protected 
Status  in  the  United  States  to  "eligible 
aliens  who  are  nationals  of  a  foreign 
state  designated  by  the  Attorney 
General,  or  who  have  no  nationality  and 
who  last  habitually  resided  in  that  state. 
The  Attorney  General  may  designate  a 


state,  or  a  part  thereof,  upon  finding  that 
the  state  is  experiencing  ongoing  armed 
conflict,  environmental  disaster,  or 
certain  other  extraordinary  and 
temporary  conditions  that  prevent 
nationals  or  residents  of  the  country 
from  returning  in  safety. 

Effective  on  September  16,  1991.  the 
Attorney  General  designated  Somalia  for 
Temporary  Protected  Status  for  a  period 
of  one  year,  56  FR  46804.  The  Attorney 
General  exten.ied  the  designation  of 
Somalia  under  Temporary  Protected 
Status  program  for  additional  one-year 
periods  until  September  17,  1993,  57  FR 
32232.  and  until  September  17.  1994,  58 
FR  48898. 

This  notice  extends  the  designation  of 
Somalia  under  the  Temporary  Protected 
Status  program  for  an  additional  vear,  in 
accordance  with  sections  244A(b)(3)  (A) 
and  (C)  of  the  Act.  This  notice  also 
describes  the  procedures  with  which 
eligible  aliens  who  are  nationals  of 
Somalia,  or  who  have  no  nationality  and 
who  last  habitually  resided  in  Somalia, 
must  comply  in  applying  for 
continuation  of  Temporary  Protected 
Status. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  bv 
this  notices  extension  of  .Somalia's 
Temporary  Protected  Status  designation, 
late  initial  registrations  are  possible  for 
some  Somalis  under  8  CFR  240.2(f)(2). 
Such  late  initial  registrants  must  have 
been  continuously  physically  present  in 
the  United  States  since  September  16. 
1991,  and  must  have  had  a  valid 
immigrant  or  non-immigrant  status 
during  the  original  registration  period 
For  each  Application  for  Temporarv 
Protected  Status,  Form  1-821.  filed  for 
late  initial  registration,  a  fee  of  fiftv 
dollars  (S50)  is  charged.  An  Application 
for  Employment  Authorization.  Form  1- 
765.  must  be  filed  together  with  Form  I- 
821  in  all  (  ases.  However,  the  fee 
prescribed  in  8  CFR  103.7(bj(1)  fo.-  Fc.-:-! 
1-765  is  only  charged  if  the  ahen 
requests  employment  authorization 

The  general  fee  for  filing  an 
Application  for  Employmeiit 
Authorization,  Form  1-765.  was 
increased  to  seventy  dollars  1S70)  on 
July  14.  1994.  (See  59  FR  30516  )  The 
new  fee  is  required  when  Form  1-765  is 
filed  as  part  of  either  a  re-rppistration  or 
as  part  of  a  lale  initial  registration  for 
Temporary  Protected  Status.  This  filing 
fee  must  accompany  Form  1-765  unless 
a  properly  documented  fee  waiver 
request  is  submitted  to  the  Immigration 
and  Naturalization  Service  or  the 
applicant  does  not  request  emplo\ment 
authorization. 


Notice  of  Extension  of  Designation  of 
Somalia  Under  Temporar>-  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244 A  cf 
the  Immigration  and  Nationality  Act.  as 
amended,  and  pursuant  to  sections 
244A(b)(3)  (A)  and  (C)  of  the  Act.  I  ha.  c 
determined  that,  as  a  result  of  the 
ongoing  civil  unrest  in  Somalia,  therf 
still  exist  extraordinary  and  temporarv 
conditions  in  that  country  that  prevent 
aliens  who  are  nationals  of  Somalia,  a.-.d 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia,  from 
returning  to  Somalia  in  safety.  1  have 
further  determined  that  permitting 
nationals  of  Somalia,  and  aliens  having 
no  nationality  who  last  habituallv 
resided  in  Somalia,  to  remain 
temporarily  in  the  United  States  is  not 
contrary  to  the  national  interest  of  the 
United  States.  Accordingly,  it  is  ordered 
as  follows: 

(1)  The  designation  of  Somalia  under 
section  244A(b)  of  the  Act  is  extended 
for  an  additional  one-year  period  from 
September  18.  1994,  to  September  17 
1995. 

(2)  I  estimate  that  there  are 
approximately  350  nationals  of  Somaiia. 
and  aliens  having  no  nationality  who 
last  habitually  resided  in  Somalia,  vvho 
have  been  granted  Temporarv  Pioterted 
Status  and  who  are  eligible  for  re- 
registration. 

(3)  A  national  of  Somalia,  or  en  alien 
having  no  nationality  who  last 
habitually  resided  in  Somalia,  who 
received  a  grant  of  Temporary  Prctetted 
Status  during  the  initial  period  of 
designation  from  September  16.  1991.  to 
September  16.  1992,  must  ctmp!\  \\.:r. 
the  re-registration  requirements 
contained  in  8  CFR  240.17.  which  are 
described  in  pertinent  part  m 
paragraphs  (4)  and  (5)  of  this  notice 

(4)  A  national  of  Somalia,  or  an  ahen 
having  no  nationality  who  last 
habitually  resided  in  Somalia,  '.vho 
previously  has  been  granted  Tempr  rcry 
Protected  Status,  must  re-register  bv 
filing  a  new  Application  for  Tempo.-rtr\ 
Protected  Status.  Form  1-621.  together 
with  an  Application  for  Employment 
Authorizotion.  Form  1-765.  within  the 
30-day  period  beginning  on  August  23 
1994  and  ending  on  September  22.  1994 
in  order  to  be  eligible  for  Temporarv 
Protected  Status  during  the  period  from 
September  18.  1994.  until  September  17 
1995.  Late  re-registration  applications 
will  be  allowed  for  "good  c^iuse' 
pursuant  to  8  CFR  240.17(c). 

(5)  There  is  no  fee  for  the  Form  1-S21 
filed  as  part  of  the  re-regislration 
application.  The  fee  prescribed  in  8  CJ  R 
103.7(b)(1)  will  be  charged  for  the  For.n 
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1-765.  ^led  by  an  alien  requesting 
employment  authorization  pursuant  to 
the  provisions  of  paragraph  (4)  of  this 
notice.  An  alien  who  does  not  request 
employment  authorization  must  ^le 
Form  1-821  together  with  Form  1-765 
for  informational  purposes,  but  in  sudh 
cases  both  Form  1-821  and  Form  1-765 
may  be  submitted  without  fee. 

(6)  Pursuant  to  section  244A(b)(3)(A) 
of  the  Act,  the  Attorney  General  will 
review,  at  least  60  days  before 
September  17. 1995,  the  designation  of 
Somalia  under  the  Temporary  Protected 
Status  program  to  determine  whether 
the  conditions  for  designation  continue 
to  exist.  Notice  of  that  determination, 
including  the  basis  for  the 
determination,  will  be  pubhshed  in  the 
Federal  Register. 

(7)  Information  concerning  the 
Temporary  Protected  Status  program  for 
nationals  of  Somalia,  and  ahens  having 
no  nationality  who  last  habitually 
resided  in  Somalia,  will  be  available  at 
local  Immigration  and  Naturalization 
Service  offices  upon  publication  of  this 
notice. 

Dated:  August  15.  1994. 
lanet  Reno, 
Attorney  General. 

IFR  Doc.  94-20573  Filed  8-22-94,  8.45  am] 
BIJJ»46  COOC  M10-01-M 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requireroents  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibiUties 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  considers  comments 
on  the  repx)rting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 


The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  ^f  applicable. 

An  abstrai  I  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  (202)  219-5095. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Room  N-1301, 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETSl.  Office  of  Management  and 
Budget,  Room  3001,  Washington,  DC 
20503  (202) 395-7316. 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 

Administration 
Evaluation  of  the  Impacts  of  the  Job 

Corps  Program  on  Participant's 

Postprogram  Labor  Market  and 

Related  Behaviors 
On  Ocs:asion 
Individuals  or  households;  State  or  local 

governrr.cnts.  Federal  agencies  or 

cmplovees 


Form  Ho 

Respond- 

Average time 

ents 

per  response 

Sampling  Form: 

JC  Screenef  .... 

90,019 

2  minutes. 

JC  Applicant  .... 

90.019 

4  minutes. 

Consert  Form  ..._ 

90,019 

2  minutes. 

Baseline  Survey  .. 

15.092 

40  minutes. 

22,084  total  hours 

This  study  will  measure  Job  Corps 
impacts  on  participant's  emploNtnenf 
and  related  behavior,  and  assess  the 


program's  cost  effectiveness.  Congress 
and  the  Department  will  use  the  study 
to  guide  training  policy  decisions. 
Program  applicants,  recruiters,  and 
center  operators  will  be  affected  by  this 
study. 

Signed  at  Washington,  DC  this  18th  day  of 
August.  1994. 

Theresa  M.  O'Malley, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  94-20646  Filed  a-22-94;  8:45  am] 
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Commission  on  the  Future  of  Worker- 
Management  Relations;  Notice  of 
Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Pub.  L.  92-463.  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  show  below. 
TIME  AND  PLACE:  The  meeting  will  be 
held  on  Thursday,  September  8. 1994 
from  9:00  a.m.  to  3:00  p.m.  in 
Conference  Room  N-3437  A-D  in  the 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  EKI. 
AGENDA  The  agenda  for  the  meeting  is  as 
follows: 

The  Commission  is  seeking  proposals 
and  options  to  deal  with  problems,  such 
as  those  identified  in  its  Fact  Finding 
Report,  related  to  issues  of  the  present 
legal  framework  and  practices  of 
collective  bargaining  to  enhance 
cooperative  behavior,  improve 
productivity  and  reduce  conflict  and 
delay. 

The  Commission  invites  the  views  of 
interested  parties  about  the  problems 
that  are  reported  to  arise  under  the 
current  law  and  the  recommendations 
they  would  make  to  deal  with  these 
problems. 

PUBLIC  PARTICIPATION:  The  Commission 
will  be  in  session  and  open  to  the  public 
from  9:00  a.m.  until  3:00  p.m.  when  it 
will  adjourn.  Seating  will  be  available 
on  a  first-come,  first-served  basis. 
Individuals  with  disabilities  wishing  to 
attend,  should  contact  the  Commission 
to  request  appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  wTitten  statements  should  send 
15  copies  on  or  before  September  2  to 
Mrs.  June  M.  Robinson.  C^signated 
Federal  Official,  Commission  on  the 
Future  of  Worker-Management 
Relations,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 


IMI 
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Washington,  DC  20210,  telpphon.'  (202) 
21i)-0148. 

Signed  m  Washinjifon,  tX'  this  If  ih  ,*.-y  ,,f 
August  in!)4. 

Robert  B.  RekJi. 

Set  rftar\''->fLnbc<- 

IFR  Dc;r..  04-2f)M7  Fi!i  cl  8-22   <«.  U-;'-  ;in,| 
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Etrrpfoyment  and  Training 
Aclmirrlstrat?of». 

[TA  -W-23.:62  and  TA-W-2S.162A] 

A!^st<^  Puip  Corp.,  SftVa  Pulp  MfH, 
Sitka,  A  K  and  Rowan  Bay  Logging, 
SitKa,  AK;  Amended  Certification" 
Regarding  Eilgfbillty  to  Apply  for 
Worker  Adjustment  Assistance 

li-i  -ictordance  with  Section  223  of  ihp 
Trade  Aci  of  1974  (19  U.SC  2273)  Ihn 
Dt-partnienl  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  27.  1994.  applicable  to  aiJ 
workers  of  the  subject  finn.  The 
t  e.-tification  notice  was  published  m  tht,- 
Federal  Register  on  February  14   1994 
f59  FR  (1964). 

As  a  result  of  a  NAFTA  petition 
(NAFTA  00185)  for  workers  at  Rowan 
Bay  Logging  of  the  Alaska  Pulp 
Corporation  in  Sitka,  Alaska,  the 
Dejjariment  reviewed  the  suhjtHrt 
certincation  for  workers  of  the  Sitka 
Pulp  Mill  of  the  Alaska  Pulp 
Corporation. 

New  finiii.ngs  indicate  show  that  (he 
Alaska  f^ulp  Corporation  owns  Rowan 
Bay  Logging.  Rowan  Bay  Logging  shi))s 
lis  logs  to  the  Sitka  Pulp  Mill  whose 
workers  were  issued  the  instuul 
tpftifiuition  on  |anu,iiy  27,  1^94.  (Jthrr 
fin(';iigs  show  that  Rowan  EJay  Logging 
had  s..bslai)tial  worker  separations  in 
in;u-i994  and  that  loggina  oper.itions 
were  rediK.ed  boi..iiiso  of  the  redtx  »\1 
H(  iivity  at  the  pulp  mill. 

The  int(>nt  of  the  Departments 
(f  rtification  is  to  include  all  workers 
who  were  adverse.lv  affected  bv 
incrr.i.sed  imports.  Atrordinglv.  the 
LVpartment  is  amending  the 
cert'n;.atJon  to  show  the  Kow.wi  H.iv 
Logging. 

The  amended  notice  applii^tb!;-  to 
T'\-VV-29.i62  is  hereby  issued  a<. 
follows: 

All  workers  of  the  Aiuskd  I'liln 
Cnrpomtinn,  Sitka  Pulp  Mill.  Sitka.  A).:-X.: 
and  Rowan  Bay  l-ogging,  Sitka.  Ala;:kn  who 
became  totally  or  partially  separated  fnmi 
i!mployinent  on  or  after  dctot>er  15.  1992  .in- 
eljgitjle  to  apply  for  adjustment  assistance 
under  Se(  tion  223  of  the  Trade  An  of  1974 


Signed  at  Washinglon,  DC.  this  Auziist  12 
U»04 

lames  D.  Van  Erden, 

AdminiiU-ator.  Office  oi  iVoik  3,::^-d 
Lt^rning. 

!FR  Dcx  .  fi4-„W,4-t  F;!:-(!  H-22-:tA:  fl  45  ni^j 
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[TA-W-29,105  £r.d  TA-W-£9,1C5A] 

Custom  Resits  Division,  Bern's 
Company,  Inc.,  Henderson,  KYand 
Sutfield,  CT;  Amended  Certification 
Regarding  Eligibility  to  Apply  tor 
Worker  Adjustment  Assistance 

In  aa:ordanre  with  Ssrtion  223  of  the 
Trade  Art  of  1974  (ig  Ij.s  (    .:273)  the 
Dep.iiimenl  of  Lr-ibur  issufcd  a 
Certifuvjtion  of  Eligibility  io  Apply  far 
W'.irker  Adjustme.^i  Assistance  on 
January  14,  1394,  apphuible  to  all 
workers  of  Custom  Resins  Division  of 
Bemis  Company,  Inc.,  Henderson, 
Kentucky.  The  Notice  was  published  in 
the  Federal  Register  on  Febru.iry  3. 
1994  (.S9  1-1?  5213). 

At  the  request  of  the  Stale  Agency, 
The  Department  reviewed  the 
certification  for  the  workers  of  the 
subject  firm  New  findings  show  that  the 
Sufficld,  Connecticut  sales  ofiice  was 
closed  in  1994.  All  sal-^s  worke."^  were 
on  the  salaried  payiol!  of  Bemis 
Company,  Inc. 

The  intent  of  the  Department's 
ctirtification  is  to  include  all  workers  of 
the  Custom  Resins  Division  of  Bemis 
Company,  Inc.,  who  were  affected  by 
increased  imports  of  polvmer  resins 

The  amended  notice  applicable  to 
TA-W-29.in5  is  hereby  issu.Hl  as 
follows; 

Ail  workeis  o!  Ciusloms  Rr-^ias  Division  of 
B<"m:>  Company,  Inc..  Hur.;i«=ryon.  Kenturky 
and  .Siiirii'ld,  (~o.n!ii?(.ii(  ul  who  wtre  i.nf^af^id 
in  ihf  ei>pl(.<\iT)en!  rfl,:'cii  lu  the  proiJuclion 
ol  p<i!y;^i»T  renins  w!  olj.  •  .-imt  t<>;al!y  or 
partially  si;i-.r?lt»d  ir^tr:  Pt-v,.iloyn(  nl  on  or 
H't.T  .S,  p!(  ira)er  211,  l'<'(2  r.rp  e!!p.;?;ip  !c,  spplv 
fi,r  iiiijitstniPn!  as^'-iiam*  undtT.Set-fien  223 
of  ihe  Trade  Act  ol  1'J74. 

Si^ntHl  al  W,i«;htn^te'i   tV"..  Itiis  12th  da\  of 
Au'.iisl.  nvM. 

Violet  L.  ThompKon, 

I'Jf  putyDin'rUtr.  CVfin'i.  fl m^i-  Ai!f::^t  nt  m 
Assiatona' 

IIR  I>x:.  S4-2r)M3  F;1.  (I  S-i/2-'«4   HA',  m--\\ 
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rrA-W-27,584,€lcJ 

Fine  Oil  and  Chemical  Company — 
Exploration  and  Production  Group; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of  TA-\V-27,548 
Headqiiarfere-Oallas.  Texas,  TA-V\-27.549 


South  Loiii'i.?:;8  Diviii()n-Hou«ton.T»-nas. 
7A-VV-27.54'iA  Texas,  except  Hou.Moti,  lA- 
VV-27,S49B  Louisiana,  TA-W-27.55n  South 
T  xas  D.virion-Houston.  Texas  TA-W- 
27.5.'JOA  Texas.  ex«'pt  Houston.  TA-W- 
27  550B  Lo.iis!.  ;..-i,  TA-\V-27.551  Eas;  IV  ..-.■. 
D!•. '■^ion-Tyler.  T^xas.  TA-\V-27  .551. A 
Texas,  exo'ot  IWor  TA-\V-27.551B 
hoii:<..i:r.h  TA-W-27,581  Westlexrj.s 
Div!si<,!!-Mid!nnd,  Texas,  TA-W-27,S8t.'\ 
Te\.;s.  eM.i-pt  .Midland,  7A-vV-27,.'>«B 
Louisiana.  TA-VV-27,582  Offthor*  RivsMon 
Hciiston.Tt=>=.c.  i.-\-V,-:7.582A  Al.fijama, 
TA-\V-27.5b23  (^jloredo,  TA-U'-27.SH.'( . 
Okia.h-rima,  TA-vV-27.582a  Texai!.  e>...  p;,i 
Houston,  and  TA-VV-27.5ft2E  l^uisien » 

In  acxordan-v  with  Section  223  of  th" 
Tiade  Act  of  1974  (19  USC  2273)  the 
Department  oiT^-'bor  issued  a 
Certification  of  Fligibiiity  to  Apply  for 
Worker  Adjuttment  Assistance  on 
October  2,  1992,  applicable  to  all 
workers  of  the  atxive  mentioned 
lor^tinns  cf  Fina  (ihl  and  Chemical 
Company,  Exploration  and  Production 
Croup. 

At  the  request  of  the  State  Agency,  ihr 
U?partment  reviewed  the  certification 
for  workers  of  the  subject  firm.  Several 
workers  were  laid  off  in  other  parts  of 
Texas  and  Louisiana  for  the  above  cited 
divisions  of  Fina  Oil  and  CJiemi(.<i) 
Company,  fixploration  and  Produrtion 
Group. 

A.ccordingly,  the  Department  is 
emending  the  rertification  to  include  all 
workers  in  the  above  cited  divisions  in 
Louisiana.  Te.xas.  Alabama.  Colorcdn 
and  Oklahoma. 

The  amended  notice  applic;ab!e  to 
TA-\V-27.548.  through  TA-\V-27,551 
and  •rA-\V-27.581  and  TA-\V-27,582 
.ire  hereby  issued  as  follows: 

All  vvo-k»  rs  at  tlip  following  locatiuiii  uf 
l^t  Esplorution  and  Prrxlucl-jn  r„-Gup  of 
Find  i)i!  .T.  !  Ciicr.vit^il  Coinp.Tny;  (1)  T.A-\V- 
27..'^-;,S  Itwidqr.pr.ei^.  IDoliat.  le.xas,  (2)  TA- 
V.--:  .  .-,49  ."^c-  ,th  L(>ii;>.iai.a  Division. 
Hoiifton,  Tixas.  Tcxa*  except  Hoii«-«on. 
1  o.!i<;iana.  (3)  TA-VV-2''.5r)0  South  Texas- 
Div-ision.  Iiai;'-t;;n  Texas.  Tfixa";  exf  •  pi 
ilcustcn:.  Ixrtijsiana:  (4)  T.\-W-27.?i5i  Kasl 
Texas  VV.\  isio:;.  T\lt-r  l>'xa?..  Texe.-"..  exii-pt 
Tyler,  LouiMaiM.  (5)  T.«i-W-27.5ol  W.;.<t 
Texfcs  Divi'lcn.  M,('!,'ir.d.  T.-xas,  Tex.:!, 
•  ■x(<p!  MMJlund.  l^iu:Mi>no.(fi)TA-\V-27  s«2 
()ll<;h<ir5>  DiviMnii.  Hoiistnn.  Texas.  .^IrtNim.-- 
(xitfir.ii.io.  C)li„)nii;ii,,  lexi..s  px(*pl  H.iiiMon 
i;nd  Foai<i:):,,t  AKd  Iwsiin.f  IotaIi\  oi 
piirlialiy  separatud  from  employment  on  ni 
,  after  jiiiy  22  l'>i3  wre  eligible  to  appiv  for 
a.ijiistmcnt  ussistiince  under  Si't  tion  22/!  ol 
iheTmde  .^<  t  of  1«»74 

.S.^i-ed  .It  \V.,-!.,nj,t();i  DC.  this  12th  <i-v  ■>). 
.Aupu.st.  '9'.H. 

Violet  L.  Thompson, 

Deputy  Dimtnr.  Officf  of  Tmdr  Adftntnu  nt 

As.;islnnct'. 

jFR  Uoc.  94-20645  Filed  S-22-94.  8  45  aiut 
BILUNC  COOC  4S1»-3MI 
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[TA-W-29,574] 

Martin  Marietta  Magnesia  Specialties, 
Inc.,  Manistee,  Ml;  Notice  of  Revised 
Oetennlnation  on  Reconsideration 

On  July  19, 1994.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  subject  firm.  The 
affirmative  notice  regarding  application 
was  published  in  the  Federal  Register 
on  July  28, 1994  (59  PR  38493-4). 

The  workers  produce  magnesia 
refractories  for  use  in  industrial 
applications  primarily  for  steel.  Workers 
separations  occurred  in  1993  and  1994. 

On  reconsideration  the  company 
submitted  additional  data  for  the  first 
six  months  of  1994.  The  new  data  shows 
sales  of  refractories  decreased  in  the 
first  six  months  of  1994  compared  to  the 
same  period  in  1993. 

Other  findings  show  company 
imports  of  refractories  increased  in  the 
first  six  months  of  1994  compared  to  the 
same  period  of  1993  and  accoimted  for 
a  substantial  portion  of  Martin  Marietta 
Magnesia  Specialties'  1994  sales. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  Martin  Marietta 
Magnesia  Specialties'  workers  in 
Manistee,  Michigan  were  adversely 
affected  by  increased  imports  of  articles 
like  or  directly  competitive  with  the 
magnesia  refractories  produced  at 
Martin  Marietta  Magnesia  Specialties  in 
Manistee,  Michigan. 

All  workers  of  Martin  Marietta  Magnesia 
Specialties,  Inc.  in  Manistee,  Michigan  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  15. 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  11th  day  of 
August  1994. 

James  D.  Van  Erden, 

Administrator.  Office  of  Woric-Based 
Learning. 

IFR  Doc.  94-20642  Filed  8-22-94;  8:45  am] 
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[NAFTA-00120] 

Wailcer  iManufacturing  Co.,  Hebron, 
OH;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  July  29, 1994,  the  United  Auto 
Workers  (UAW)  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  NAFTA- 


Transitional  Adjustment  Assistance  for 
workers  at  the  subject  firm.  The 
Department's  Negative  Determination 
was  issued  on  June  30, 1994  and  was 
published  in  the  Federal  Register  nn 
July  26,  1994  (59  PR  37997). 

The  union  submitted  data  regarding 
assets  sent  to  Mexico  for  the  production 
of  mufflers.  The  union  also  claims  that 
the  Department's  survey  was 
inadequate. 

Condusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claims 
are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC,  this  12th  day  of 
August  1994. 

Robert  O.  Deslongchamps, 

Director.  Office  of  Legislation  and  Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  94-20641  Filed  8-22-94;  8:45  am) 
BILLINO  CODE  451&-0<Myi 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Ciiallenge  and  Advancement  Advisory 
Panel;  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Arts  in  Education  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  September  23,  1994.  The  panel 
meeting  from  10:00  a.m.  to  4:30  p.m.  in 
Room  730,  at  the  Nancy  Hanks  Center. 
1100  Permsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:45  p.m.  to  4:30  p.m. 
for  a  policy  discussion. 

Remaining  portion  of  this  meeting 
from  10:00  a.m.  to  3:45  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants,  hi  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 


panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

if  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  N.W., 
Washington,  D.C..  20506,  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.,  20506,  or  call  202/682-5439. 

Dated:  August  17, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 
[FR  Doc.  94-20583  Filed  8-22-94;  8:45  am) 
BILUNQ  CODE  7S37-01-«I 


Challenge  and  Advancement  Advisory 
Panel;  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  melting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Design  Arts  Section)  to  the 
National  Council  on  the  Arts  wrill  be 
held  on  September  12, 1994.  The  panel 
will  meet  from  10:00  a.m.  to  4:00  p.m. 
in  Room  M-14,  at  the  Nancy  Hanks 
Center,  1100  Peimsylvania  Avenue,  NW, 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:30  p.m.  to  4:00  p.m. 
for  a  policy  discussion. 

Remaining  portion  of  this  meeting 
from  10:30  a.m.  to  3:30  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
Section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  ot 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 
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If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington 
DC  20506,  202/682-5532,  TYY  202/ 
682-^496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Office,  National 
Endovrment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  August  17, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-20582  Filed  &-22-^:  8:45  ami 

BILUNO  CODE  7537-01-M 


Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION;  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conmiittee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  with 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC.  20506. 

FOR  FURTHER  INFORMATTOH  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endovraienfs  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMENTARY  INFORMATWH:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential:  or  (2)  information  of  a 
personal  nature  the  disdostue  of  which 
would  constitute  a  cleaj-ly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authwity  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993. 1  liave  detem^ked 


that  these  meetings  will  be  closed  to  the 
pubhc  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  September  7, 1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  in  Teadier- Scholar 
Program,  submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  December  1, 1994. 

2.  Date:  September  9, 1994. 
Time:  9:00  a.m.  to  5:00  pjn. 
floom:  315. 

Program:  This  meeting  will  review 
applications  in  Teacher-Scholar 
Program,  submitted  to  the  Education 
Programs,  for  projects  beginning  after 
December  1, 1994. 

3.  Date:  September  12, 1994. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  in  Library  and  Archival 
Preservation  and  Access  Projects, 
submitted  to  the  Division  of 
Preservation  and  Access,  for  projects 
beginning  after  January  1,  1995. 

4.  Date:  September  13.  1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  in  the  Teacher-Scholar 
Program,  submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  December  1, 1994. 

5.  Date:  September  15, 1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  in  the  Teacher-Scholar 
Program,  submitted  to  the  Division  of 
Education  Programs,  for  projects  after 
December  1, 1994. 

6.  Date:  September  16,  1994. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  in  Library  and  Archival 
Preservation  and  Access  Projects, 
submitted  to  the  EKvision  of 
Preservation  and  Access,  for  projt'rts 
bt^iiining  after  January  1, 1995. 

7.  Date:  September  19, 1994. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  in  Library  and  Archival 
Preservation  and  Access  Projects, 
submitted  to  the  Division  of 
Presovation  and  Access,  for  projects 
beginning  after  January  1. 1995. 

8.  Date:  September  20. 1994. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  in  the  Teacher-Schoiar 


Program,  submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  December  1. 1994. 

9.  Date:  September  23, 1994. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom:  41 5. 

Progpam:  This  meeting  will  review 
applications  in  Library  and  Archival 
Preservation  and  Access  Projects, 
submitted  to  the  Division  of 
Preservation  and  Access,  for  projects 
begiiming  after  January  1, 1995. 

10.  Date:  September  30, 1994. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
appUcations  in  Library  and  Archival 
Preservation  and  Access  Projects, 
submitted  to  the  Division  of 
Preservation  and  Access,  for  projects 
beginning  after  January  1, 1995. 

David  Fisher, 

Advisory  Committee,  Management  Officer. 

IFR  Doc.  94-20619  Filed  8-22-94;  8.45  ami 
BILUMG  CODE  753e-01-M 


NATIONAL  SaENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (P.L.  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978.  P.L.  95-541. 

SUMMARY:  The  NaUonal  Science 
Foundation  (NSF)  is  required  to  pubHsh 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  pubUshed  regulations  under 
the  Antarctic  Conservation  Act  at  title 
45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  ronraents,  or 
views  with  respect  to  these  permit 
applications  by  September  19,  1994. 
Permit  apphcations  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foimdation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFOmNATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1031. 
SUPPI.EMENTARY  HfFORMATKM:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541).  has 
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developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
«ystem  to  desi^atrSpecially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

1.  Applicant 
Brenda  Hall 

Institute  for  Quaternary  Studies 
320  Boardman  Hall 
University  of  Maine 
Orono,  Maine  04469-5711 

Activity  for  Which  Permit  Is  Requested 

Enter  Site  of  Special  Scientific  Interest 

The  applicant  is  in  the  process  of 
carrying  out  a  large  mapping  project  to 
determine  the  former  extent  of  a 
grounded  ice  sheet  in  the  Ross  Sea 
during  the  last  glaciation.  Much  of  the 
work  has  been  concentrated  on  the  Dry 
Valleys  region  where  lobes  of  the 
groimded  Ross  Sea  Ice  Sheet  flowed 
inland  into  the  mouths  of  the  valleys. 
Barwick  Valley  (SSSI  #3)  was  last 
mapped  in  the  1960's.  According  to  that 
work,  inland  ice  advanced  down 
Barwick  Valley  simultaneously  with  the 
ice  advance  into  the  Lower  Victoria 
Valley  from  the  Ross  Sea.  The  Lower 
Victoria  Valley  deposits  indicate  the 
presence  of  a  lake,  not  an  ice  tone.  A 
revised  map  of  Barwick  Valley  would 
help  determine  the  extend  of  the  lake  in 
the  Victoria  Valley  System  and  to 
examine  evidence  of  lake-level 
fluctuations.  The  applicant  plans  only 
to  map  Barwick  Valley,  no  samples  will 
be  taken.  Access  to  the  site  will  be  on 
foot  from  the  Victoria  Valley  where  the 
majority  of  the  project  will  be 
conducted. 

Location 

SSSI  #3— Baru'ick  Valley.  Victoria  Land, 
Antarctica 

Dates 

November  1,  1994 — Februar>'  15,  1995 

2.  Applicant 

George  Denton  and  David  Marchant 
Institute  for  Quaternary  Studies 
320  Boardman  Hall 
University  of  Maine 
Orono.  Maine  04469-5711 


Acitivityfor  Which  Permit  Is  Requested 
Enter  Site  of  Special  Scientific  Interest 

The  qjplicants  are  in  the  process  of 
carrying  out  a  large  mapping  project  to 
determine  the  former  extent  of  a 
grounded  ice  sheet  in  the  Ross  Sea 
approximately  22,000-8,000  years  ago. 
Ross  Island  is  a  key  area  for  this  study 
as  the  island  was  a  nunatak  project 
through  the  ice  sheet.  Cape  Crozier 
(SSSI  #4)  is  open  for  the  few  ice-free 
areas  on  the  island  and  the  only  ice-free 
area  en  the  eastern  coast.  Mapping  tlie 
glacial  geology  of  this  area  to  determine 
the  elevation  of  the  former  ice  sheet  and 
gain  information  about  ice-flow 
directions  is  critical  to  the  project.  The 
applicants  only  plan  to  map  the  area.  No 
rocks  or  soil  samples  will  be  collected 
and  they  will  be  working  at  elevations 
above  the  penguin  rookery  and  at  least 
a  mile  away  at  all  times.  Access  to  the 
site  will  be  by  helicopter. 

Locatioa 

SSSI  #4 — Cape  Crozier,  Ross  Island. 
Antarctica 

Dates    . 

October  1,  1994— March  1,  1995 
Nadene  G.  Kennedy, 

Permit  Office,  Office  of  Polar  Programs. 
|FR  Doc.  94-20574  Filed  8-22-94;  8:45  am] 
BILLING  CODE  755&-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  in  Charlotte,  NC: 
Aviation  Accident 

In  connection  with  the  investigation 
of  the  USAir  Flight  1016,  Douglas  DC- 
9-30.  accident  at  Charlotte,  North 
Carolina,  July  2,  1994,  the  National 
Transportation  Safety  Board  will 
convene  a  public  hearing  at  12:00  p.m. 
(eastern  standard  time),  on  Monday- 
September  19. 1994,  in  the  Grand  ' 
Ballroom  of  the  Charlotte  Marriott 
Executive  Park  Hotel,  5700  Westpark 
Drive,  Charlotte,  North  Carolina.  For 
more  information,  contact  Alan  Pollock, 
Office  of  Public  Affairs,  National 
Transportation  Safety  Board,  490 
L'Enfant  Plaza.  SW..  Washington.  D.C. 
20594,  telephone  (202)  382-0660. 

Dated:August  18,  1994. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

|FR  Doc.  94-20630  Filed  8-22-94:  8:45  am] 

BILLING  CODE  7533-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication; 
"Voltage-Based  Repair  Criteria  for  the 
Repair  of  Westinghouse  Steam 
Generator  Tubes  Affected  by  Outside 
Diameter  Stress  Corrosion  Cracking; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  opportunity  for  public 

comment,  correction. 

SUMMARY:  This  document  corrects  a 
general  notice  that  appeared  in  the 
Federal  Register  of  August  12, 1994  (59 
FR  41520),  that  presents  a  draft  generic 
letter  to  all  holders  of  operating  licenses 
or  construction  permits  for  nuclear 
power  reactors  having  steam  generators 
designed  by  Westinghouse  Electric 
Corporation  for  public  comment.  This 
action  is  necessary  to  correct  an 
erroneous  telephone  number. 

On  page  41521,  in  the  third  column 
under  the  For  Further  Information 
Contact  heading,  the  telephone  number 
for  Timothy  A.  Reed  should  be 
corrected  to  read  504-1462. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  tHommissipn. 
Elizabeth  L.  Doolittle, 
Acting  Chief,  Generic  Communications 
Branch,  Division  of  Operating  Reactor 
Support,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  94-20617  Filed  8-22-94;  8:45  am] 
BILLING  CODE  7S9(MI1-M 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Notice  of  Issuance  of  Amendment 
to  Facility  Operation  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  175  to  Facility 
Operating  License  No.  DPR-61  issued  to 
the  Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance  to  be 
implemented  within  30  days  of 
issuance. 

The  amendment  revises  the  Haddam 
Neck  Plant  Technical  Specifications 
(TS)  to  allow  an  increased  limit  for  fuel 
enrichment.  The  change  allows  the 
storage  of  fuel  with  an  enrichment  not 
to  exceed  a  nominal  5.0  weight  percent 
(w/o)  U-235  in  the  Haddam  Neck  Plant 
new  and  spent  fuel  storage  racks.  The 
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current  new  and  spent  fuel  storage  rack 
maximum  nominal  enrichment  is  3.9  vil 
o  U-235  for  Zircaloy  clad  fuel  and  4.0 
w/o  U-235  for  stainless  steel  clad  fuel. 
The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the    • 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
lOCFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  February  8, 1994  (59  FR  5788).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
the  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (59  FR 
40926). 

For  further  details  with  respect  to  the 
action  see  (1)  the  appHcation  for 
amendment  dated  January  6, 1994,  as 
supplemented  March  16, 1994,  (2) 
Amendment  No.  175  to  License  No. 
DPR-61,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  PubUc  E)ocument  Room, 
the  Gelman  Building,  2120  L  Street 
N\V.,  Washington,  DC  20555,  and  at  the 
local  pubhc  document  room  located  at 
the  Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06457. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B,  Wang, 

Project  Manager,  Project  Directorate  1-4, 
Division  of  Reactor  Projects-I/II.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-20616  Filed  8-22-94;  8.45  am] 
BILUNG  CODE  7S90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees  Health  Benefits 
Program  Medically  Underserved  Areas 
for  1995 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  medically  underserved 
areas  for  1995. 


SUMMARY:  The  Office  of  Personnel 
Management  has  completed  its  annual 
determination  of  the  States  that  qualify 
as  Medically  Underserved  Areas  under 
the  Federal  Employees  Health  Benefits 
(FEHB)  Program  for  calendar  year  1995. 
This  determination  is  necessary  to 
comply  with  a  provision  of  FEHB  law 
that  mandates  special  consideration  for 
enrollees  of  certain  FEHB  plans  who 
receive  covered  health  services  in  States 
with  critical  shortages  of  primary  care 
physicians.  Accordingly,  for  calendar 
year  1995,  OPM  has  determined  that  the 
following  States  are  Medically 
Underserved  Areas  under  the  FEHB 
Program:  Alabama,  Georgia,  Louisiana, 
Mississippi,  New  Mexico,  North  Dakota, 
South  Carolina,  South  Dakota,  West 
Virginia,  and  Wyoming.  This  hst  is  the 
same  as  that  for  1994,  with  the 
exception  of  the  addition  of  Georgia 

EFFECTIVE  DATE:  January  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
KAREN  LEI8ACH,  (202)  606-0191. 

SUPPLEMENTARY  INFORMATION:  FEHB  law 
|5  use.  8902(m){2)]  mandates  special 
consideration  for  enrollees  of  certain 
FEHB  plans  who  receive  covered  health 
services  in  States  with  critical  shortages 
of  primary  care  physicians.  Such  States 
are  designated  as  Medically 
Underserved  Areas  for  purposes  of  the 
FEHB  Program,  and  the  law  requires 
payment  to  all  qualified  providers  in 
these  States. 

FEHB  regulations  (5  CFR  890  701) 
require  OPM  to  make  an  annual 
determination  of  the  States  that  qualify 
as  Medically  Underserved  Areas  for  the 
next  calendar  year  by  comparing  the 
latest  Department  of  Health  and  Human 
Services  State-by-State  population 
counts  on  primary  medical  care 
manpower  shortage  areas  with  U.S. 
Census  figures  on  State  resident 
population. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

|FR  Doc.  94-20521  Filed  8-22-94;  8  45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34529;  File  No.  SR-GSCC- 
94-04] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notic*  of  Filing  of 
Proposed  Rule  Change  Establishing 
New  Categories  of  Netting  System 
Memtiership  for  Futures  Commission 
Merchants 

August  12,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  5,  1994,  the  Government  Secuntips 
Clearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
GSCC-94-04)  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
establish  new  categories  of  netting 
system  membership  for  futures 
commission  merchants  ("FCMs"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  thf 
self-regulator\-  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  ai 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

GSCC  was  established  primarily  to 
provide  the  government  securities 
marketplace  with  risk  protections  and  a 
means  of  ensuring  orderly  settlement. 
The  initial  set  of  market  participants  for 
which  it  was  intended  GSCC  provide  its 
netting  and  risk  protection  services  were 
large  dealers  and  interdealer  brokers. 


'15U.S.C.  S78s(b)(l)ll9««l. 
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Nevertheless,  it  was  recognized  at  the 
time  GSCC  was  established  and  was 
made  a  prerequisite  by  the  Commission 
for  permanent  registration  that  GSCC's 
netting  system  ultimately  was  not  to  be 
solely  for  the  benefit  of  the  primary 
dealer  community  and  that  additional 
classes  of  market  participants  would  be 
encompassed  as  members  in  the  future. 

After  consideration  of  the  matter 
following  expressions  of  interest  in 
netting  system  membership  by  several 
FCMs,  GSCC  has  determined  it 
appropriate  to  establish  a  Category  1 
FCM  netting  system  membership  class 
and  a  Category  2  FCM  netting  system 
membership  class.^ 

FCMs 

Typically,  an  FCM  is  an  entity  that 
solicits  orders,  accepts  orders,  and/or 
accepts  funds  for  the  purchase  or  sale  of 
exchange  traded  options  on  futures  or 
futures.  In  effect,  an  FCM  is  the 
equivalent  in  the  futiu^s  industry  of  a 
securities  broker. 

With  certain  limited  exceptions,  any 
person  who  acts  as  an  FCM  must 
register  as  such  with  the  Commodity 
Futures  Trading  Commission  ("CFTC"). 
Once  registered,  the  FCM  must  comply 
with  the  CFTC's  rules  on  pre-account 
opening  and  transactional  disclosure, 
various  trading  proscriptions,  customer 
account  supervision,  minimum  net 
capital,  segregation  and  protection  of 
customer  funds,  recordkeeping,  and 
reporting. 

Most  FCMs  also  are  members  of  one 
or  more  futiu«s  exchanges  and  therefore 
are  subject  to  futures  exchange 
regulation  and  oversight.  If  an  FCM  is  a 
member  of  a  futures  exchange  or  a 
registered  futures  association  it  will  be 
audited  by  a  designated  organization  to 
assure  conipliance  with  their  capital 
requirements.  In  addition,  FCMs  that 
desire  to  clear  their  own  trades  on  a 
particular  exchange  become  clearing 
members  of  that  futures  exchange  or  its 
clearing  affiliate.  Clearing  membership 
subjects  the  FCM  to  additional  rules  and 
to  closer  oversight  from  a  financial 
perspective. 

Proposed  Minimum  Financial  Standards 

The  term  "net  capital"  as  used  in 
GSCC's  rules  and  the  Commission's  net 
capital  rule  is  the  approximate 
accounting  equivalent  of  the  term 
"adjusted  net  capital"  as  that  term  is 
used  in  the  CFTC  financial  requirement 


-  This  filing  also  amends  GSCX^'s  rules  to 
expressly  provide  that  if  an  applicant  qualifies  for 
more  than  one  category  of  netting  system 
membership.  GSCC  will  have  the  discretion  to 
determine  which  category  of  netting  system 
membership  that  applicant  should  apply  for  and 
which  reporting  requirements  are  applicable 


rule.  In  addition,  the  term  "net  worth" 
as  used  in  GSCC's  rules  is  comparable 
to  the  concept  of  "net  worth"  in  the 
CFTC's  financial  requirement  rule. 

Given  these  similarities,  GSCC 
believes  there  is  a  basis  for  estabhshing 
categories  of  FCM  netting  membership 
with  minimum  financial  standards  and 
margin  requirements  that  are  equivalent 
to  those  for  Category  1  and  Category  2 
dealer  netting  members.  Specifically, 
GSCC  will  establish  a  Category  1  FCM 
with  minimum  financial  standards  of 
$50  million  in  net  worth  and  $10 
million  in  excess  adjusted  net  capital 
and  a  clearing  fimd  requirement  the 
same  as  a  Category  1  dealer  netting 
member.  A  Category  2  FCM  will  be 
established  with  minimum  financial 
standards  of  $25  million  in  net  worth 
and  $10  million  in  excess  adjusted  net 
capital  and  a  clearing  fund  requirement 
the  saiBe  as  for  Category  2  dealer  netting 
members. 

While  dealer  netting  members  are 
required  to  file  regulatory  financial 
reports  on  a  monthly  basis,  the  CFTC 
requires  all  FCMs,  except  introducing 
brokers,  as  of  the  close  of  business  each 
month  only  to  make  and  to  keep  a 
record  of  their  computation  of  adjusted 
net  capital.  In  view  of  this,  GSCC  will 
require  every  FCM  netting  member  to 
furnish  GSCC  each  month  with  a  copy 
of  the  computation  of  adjusted  net 
capital  required  by  the  CFTC  in  addition 
to  furnishing  to  GSCC  a  copy  of  the 
CFTC's  regulatory  financial  report  at  the 
time  that  the  form  is  filed  with  the 
CFTC  each  quarter. 

GSCC  believes  that  because  the 
proposed  rule  change  allows  GSCC  to 
broaden  access  to  its  netting  and  risk 
management  services  thereby  allowing  a 
greater  number  of  market  participants  to 
receive  the  benefits  of  its  services  it  is 
consistent  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  GSCC. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  GSCC  members  will  be 
notified  of  the  rule  filing  and  comments 
will  be  solicited  by  a  GSCC  Important 
Notice.  GSCC  will  then  notify  the 
Commission  of  any  written  comments 
received  by  GSCC  regarding  the 
proposed  rule  change. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change  or 

(B)  Institute  proceedings  to  determine 
whether  the  piDposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington^  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  riile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vnthheld  bora  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for . 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  file  number  SR-GSCC-94-04 
and  should  be  submitted  by  September 
13.  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FK  Doc.  94-20567  Filed  8-22-94;  8:45  ani] 
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[Release  No.  34-34535;  File  No.  SR-NASD- 
94-40] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Amendments  to  the 
Examination  Specifications  and  Study 
Outline  for  the  investment  Company/ 
Variable  Contracts  Products  Limited 
Representative  (Series  6)  Examination 

August  16.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b){l).  notice  is 
hereby  given  that  on  July  26,  1994,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  the  examination  specifications  and 
study  outline  for  the  Investment 
Company/Variable  Contracts  Products 
Limited  Representative  ("Series  6") 
qualifications  examination.  The 
amendments  revise  materials  pertaining 
to  new  products,  and  include  new 
material  pertaining  to  recently  effective 
regulations  affecting  mutual  funds  and 
variable  contracts  products.  The  number 
of  questions  per  examination  and  the 
examination  time  are  unaffected  by  the 
amendments. 

The  above-described  amendments  do 
not  result  in  any  textual  changes  to  the 
NASD  By-Laws.  Schedules  to  the  Bv- 
Laws.  rules,  practices  or  prorodures. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Fuq>ose  of,  and 
Statuton,'  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  periodically  reviews  the 
content  of  its  qualification  examinations 
to  determine  whether  amendments  are 
necessary  or  appropriate  in  view  of 
changes  pertaining  to  the  subject  matter 
covered  by  the  examinations.  The 
amendments  to  the  Series  6  e.xaminalion 
are  designed  to  reflect  recent  changes  in 
the  products  offered  in  industr\'  and  to 
reflect  changes  in  the  rules  and 
regulations  affecting  mutual  funds  and 
variable  contracts  products. 

The  NASD  is  requesting  that  the 
proposed  rule  change  be  effective 
within  45  days  of  SEC  approval 

The  NASD  beHeves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A{g)(3)  of  the 
Act  in  that  the  proposed  changes  to  the 
examination  are  to  ensure  persons 
seeking  registration  in  the  securities 
industrv'  have  attained  the  requisite 
levels  of  knowledge  and  competent  e. 

IB)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  anv 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
sulirited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  [;) 
as  the  Commission  may  designate  up  :o 
90  days  of  such  date  if  it  finds  SLich 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatorv 
organization  consents,  the  Cnmniissiun 
will: 

A  by  order  approve  such  prnprised 
ri.le  change,  or 

B.  institute  proceedings  to  determir.e 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
.Secretarv .  Securities  and  Exchange 


Commission,  450  Fifth  Street.  N.W  . 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copvinp  m 
the  Commission's  Pubhc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copvinp  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  numb 
SR-NASD-94-40  and  should  be 
submitted  by  September  13,  1%4. 

For  the  Commission,  by  the  Di\  isicn  oi 
Market  Regulation,  pursuant  to  dcleguteo 
authority  ' 

Margaret  H.  McFarland, 

Deputy  Spcretan' 

iFR  Dot.  94-20565  Filed  &-::-C4   h  45  err,! 
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[Release  No.  34-34534;  File  No.  SR-NASD- 
94-42^ 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  the  Examination  Specifications  and 
Study  Outline  for  the  Assistant 
Representative-Order  Processing 
(Series  11)  Examination 

Au;;i;sl  16.  1904 

Pursuant  to  Settion  19(b)|])  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  use.  78s(b){l).  notice  is 
hereby  given  that  on  July  26.  1994.  the 
National  Association  of  Securities 
Dealers.  Inc.  (•■N.-XSD  '  or  "Assoc  latu-n") 
filed  with  the  Securities  and  Exchange 
Uommiss.on  ('SEC"  or  "Ccmmission   ) 
the  proposed  rule  change  as  describt-d 
in  Items  1,  II,  and  III  belcw.  which  I!^:ns 
have  been  prepared  by  the  NASD.  The 
Coinmisbion  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  OrTeanizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendrr.ents 
to  the  e.xamination  specifications  and 
study  outline  for  the  Assistant 
Representative-Order  Processing 
("Series  1 1 ")  qualifications 
examination.  The  amendments  rev  ise 
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materials  pertaining  to  appropriate  job 
functions,  and  include  new  material 
pertaining  to  recently  effective  rules  and 
regulations  affecting  the  securities 
industry.  The  number  of  questions  per 
examination  and  the  examination  time 
are  unaffected  by  the  amendments. 

The  above-described  amendments  do 
not  result  in  any  textual  changes  to  the 
NASD  By-Lavtrs,  Schedules  to  the  By- 
Laws.  Rules,  practices  or  procedures. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (BK  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(Aj  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  periodically  reviews  the 
content  of  its  qualification  examinations 
to  determine  whether  amendments  are 
necessary  or  appropriate  in  view  of 
changes  pertaining  to  the  subject  matter 
covered  by  the  examinations.  The 
amendments  to  the  Series  1 1 
examination  are  designed  to  further  test 
appropriate  job  functions  and  to  reflect 
changes  in  the  rules  and  regulations 
affecting  the  securities  industry. 

The  NASD  is  requesting  that  the 
proposed  rule  change  be  effective 
within  45  days  of  SEC  approval. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(g)(3)  of  the 
Act  in  that  the  proposed  changes  to  the 
examination  are  to  ensure  persons 
seeking  registration  in  the  securities 
industry  have  attained  the  requisite 
levels  of  knowledge  and  competence. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act,  as  amended. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comiaission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  pwrioij  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  mle  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  vie\vs,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-^2  and  should  be 
submitted  by  September  13. 1994. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.' 

Margate!  H.  McFariand. 

Deputy  Secretary. 

|FR  DoC:  94-20566  Filed  8-22-94;  8:45  am] 
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[Rei.  No.  IC-20485;  File  No.  812-8996] 

GN A  Variable  Investment  Account  et 
al. 

August  16, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  GNA  Variable  hivestment 
Account  ("Variable  Account"),  Great 
Northern  Insured  Annuity  Corporation 
("GNA").  and  GNA  Distributors,  Inr 
("Distributor"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  fi-om  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  o*^ 
the  Variable  Account  of  a  mortality  and 
expense  risk  charge  imposed  under 
certain  group  allocated  variable  annuity 
contracts  ("Contracts"). 
FILING  DATE:  The  appUcation  was  filed 
on  May  19, 1994  and  amended  on 
August  4,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  AppUcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  hie  received 
by  the  Commission  by  5:30  p.m..  on 
September  12. 1994  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
writers  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW..  Washhigton.  DC  20549. 
Applicants:  J.  Neil  McMurdie.  Esq.. 
Associate  Counsel.  Great  Northern 
Insured  Annuity  Corporation,  Two 
Union  Square.  Ste.  5600,  Seattle, 
Washington  98111-0490. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Coimsel.  at 
(202)  942-0670,  Office  of  hisurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
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fee  from  the  SEC's  Public  Referencp 

Branch. 

Applicants'  Representations 

1.  GNA  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Washington  in  1980.  It  is  a 
wholly  owned  sut>sidiary  of  GNA 
Corporation,  which  is  a  wholly  owned 
.■subsidiary  of  General  Electric  Capital 
Corporation.  GNA  is  the  depositor  of  the 
Variable  Account.  The  Variable  Account 
is  registered  under  the  Act  as  a  unit 
investment  trust.  It  was  established  in 
1981.  under  Washington  law,  as  a 
separate  account  of  GNA  for  the  purpose 
of  funding  certain  variable  annuity 
contracts.  The  assets  of  the  Variable 
Account  will  be  invested  through 
subaccounts  of  the  Variable  Account  in 
shares  of  corresponding  portfolios  of 
investment  companies  registered  under 
the  Act  as  open-end  management 
investment  companies. 

2.  The  Distributor,  a  wholly  owned 
subsidiary  of  GNA  Corporation,  will  be 
the  principal  underwriter  of  the 
Contracts  and  the  certificates  issued 
thereunder  ("Certificates").  The 
Distributor  is  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  and  a  member  of  the  National 
Association  of  Securities  Dealers.  Inc. 

3.  The  Contract  is  a  group  allocated 
contract  pursuant  to  which  specific 
accounts  are  maintained  for  each 
Participant.  The  Contract  provides  for 
the  accumulation  of  values  on  a  fixed  or 
variable  basis  and  the  payment  of 
annuity  benefits  on  a  fixed  or,  in  certain 
cases,  a  variable  basis.  The  Contract  is 
designed  for  use  in  connection  with 
retirement  plans  which  may  or  may  not 
qualif>'  for  special  income  tax  treatment 
under  the  Internal  Revenue  Code  of 
1986,  as  amended. 

4.  Each  year  GNA  will  deduct  from 
the  value  of  each  Certificate  a  certificate 
maintenance  charge  of  $40  as  partial 
compensation  for  the  cost  of  providing 
all  administrative  services  attributable 
to  the  Contracts  and  Certificates  and  the 
operations  of  the  Variable  Account  and 
GNA  in  connection  with  the  Contracts 
and  Certificates.  GNA  will  waive  the 
charge  if  at  the  time  of  the  assessment 
the  Certificate  Value  is  $40,000  or 
greater.  Prior  to  the  commencement  of 
annuity  pajmients  ("Annuity  Date"),  the 
certificate  maintenance  charge  is 
deducted  on  December  31  of  each  year, 
except  for  the  first  certificate  year  when 
a  pro-rata  portion  of  the  charge  will  be 
deducted  on  December  31.  If  a  full 
withdrawal  of  the  Certificate's 
withdrawal  value  is  made  on  a  day 
other  than  December  31.  the  $40 
certificate  maintenance  charge  will  be 
deducted  from  the  amount  paid.  If  the 


Annuity  Date  is  not  December  31 .  a  pro- 
rata portion  of  the  charge  is  deducted  on 
the  Annuity  Date. 

5.  In  addition,  GNA  will  deduct  from 
each  sub-account  each  valuation  p>eriod 
an  administration  charge  at  an  annual 
rate  of  0.15%  of  the  average  daily  value 
nf  such  sub-account  to  reimburse  GNA 
for  administrative  expenses.  GNA  does 
not  expect  to  recover  from  the 
administration  charges  any  amount  in 
excess  of  its  accumulated  administrative 
expenses.  Even  though  administrative 
expenses  may  increase.  GNA  guarantees 
that  it  will  not  increase  the  amount  of 
the  administration  fees  as  to  outstanding 
Certificates.  .Applicants  will  rely  on 
Rule  26a-l  u-.-rier  the  Act  for  the 
necessary  exemptive  relief  to  make  such 
charges. 

6.  No  sales  charge  will  be  deducted 
from  purchase  payments  as  thev  are 
made.  Instead,  if  a  withdrawal  is  made 
from  a  Certificate  before  the  Annuity 
Date,  a  withdrawal  charge  (contingent 
deferred  sales  charge  )  may  be  assessed 
against  amounts  withdrawn  attributable 
to  purchase  payments  that  have  been  in 
the  Certificate  less  than  five  complete 
years.  The  withdrawal  charge  is  a 
percentage  of  the  purchase  payment 
being  liquidated  which  percentage 
declines  5-5—4-3-2%  over  the  first  five 
years  since  the  purchase  payment  was 
made.  There  is  no  withdrawal  charge 
with  respect  to  earnings  accumulated 
under  the  Certificate,  certain  free 
withdrawal  amounts  or  purchase 
payments  that  were  made  five  years  or 
more  prior  to  the  withdrawal.  In  no 
event  may  that  total  withdrawal  charges 
exceed  5%  of  total  purchase  payments. 

7.  Each  withdrawal  from  a  Certificate 
is  allocated,  first,  to  the  free  withdrawal 
amount,  second,  to  remaining  purchase 
payments  which  have  not  been 
withdrawn  previously  on  a  first-in  first- 
out  basis,  and.  third,  to  any  remaining 
Certificate  Value.  On  the  first 
withdrawal  in  any  certificate  year,  the 
Participant  may  withdraw  free  of  any 
withdrawal  charge  an  amount  equal  to 
10%  of  the  Certificate  Value  at  the  time 
of  the  withdrawal.  The  withdrawal 
charge  is  intended  to  reimburse  GNA  for 
compensation  paid  to  cover  selling 
concessions  to  broker-dealers, 
preparation  of  sales  literature  and  other 
expenses  relating  to  sales  activity. 
Applicants  will  rely  on  Rule  6c^  under 
the  Act  for  the  necessary  exemptive 
relief  to  permit  imposition  of  the 
withdrawal  charge. 

8.  GNA  assumes  a  mortality  risk  and 
an  exf>ense  risk  under  the  Contracts  and 
Certificates.  The  mortality  risk  is  the 
risk  that  Annuitants  may  live  for  a 
longer  period  of  time  than  estimated. 
CN.A  assumes  this  mortality  risk  by 


virtue  of  annuity  rates  incorporated  into 
the  Contract  which  cannot  be  changed 
as  to  outstanding  Certificates.  This 
assures  each  Annuitant  that  his 
longevity  will  not  have  an  adverse  effect 
on  the  amount  of  annuity  payments. 
Also,  GNA  guarantees  that  i!  the 
Annuitant  dies  before  the  Annuity  Date, 
it  will  pay  a  death  benefit.  The  expense 
risk  assumed  by  GNA  is  the  risk  that  the 
administration  charges  or  withdrawal 
charge  may  be  insufficient  to  cover 
actual  expenses.  To  compensate  it  for 
assuming  these  risks,  GN.'A  will  deduct 
from  each  sub-account  each  valuation 
period  a  charge  at  an  annual  rate  of 
1.25%  of  the  average  daily  value  of  such 
subaccount,  consisting  of  .75%  for  the 
mortality  risk  and  .50%  for  the  expense 
risk.  The  rate  of  tlie  mortality  and 
expense  risk  charge  cannot  be  increased. 
If  the  charge  is  insufficient  to  cover  the 
actual  cost  of  the  mortality  and  expense 
risks  undertaken.  GNA  will  bear  the 
loss.  Conversely,  if  the  charge  proves 
more  than  sufficient,  the  excess  will  be 
profit  to  GNA  and  will  be  available  for 
any  proper  corporate  purpose  including, 
among  other  things,  pa\'ment  of 
distribution  expenses. 

Applicants'  Legal  Analysis 

1.  Sections  25(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  require  that  all  payments 
received  under  a  periodic  payment  plan 
certificate  be  held  by  a  qualified  trustee 
or  a  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
undervk'riter  except  for  the  payment  of  a 
fee.  not  exceeding  such  reasonable 
amount  as  the  Commission  mav 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

2.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  com.parable  annuity 
products.  Applicants  state  that  this 
representation  is  based  upon  an  analysis 
of  publicly  available  information  about 
selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
the  method  used  in  charging  sales  loads, 
any  contractual  right  to  increase  charges 
above  current  levels  and  the  existence  of 
charges  against  separate  account  assets 
for  other  than  mortality  and  expense 
risks.  GNA  will  maintain  at  its  principal 
office,  available  to  the  Commission,  a 
m.emorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  and 
the  methodology  and  results  of.  the 
comparative  survey  made. 

3.  Applicants  acknowledge  that  the 
withdrawal  charge  will  be  insufficient 
to  cover  all  costs  relating  to  the 
distribution  of  the  Contracts  and 
Certificates  and  that,  if  a  profit  is 
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realized  from  the  mortality  and  expense 
risk  charge,  all  or  a  portion  of  such 
profit  may  be  offset  by  distribution 
expenses  not  reimbursed  by  the 
withdrawal  charge.  Notwithstanding  the 
foregoing,  GNA  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  and  Certificates  will  benefit 
the  Variable  Account  and  the  Certificate 
owners.  The  basis  for  such  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  GNA  at  its  principal 
office  and  will  be  available  to  the 
Commission.  Moreover,  GNA  represents 
that  the  Variable  Account  will  invest 
only  in  an  underlying  mutual  fund 
which  undertakes,  in  the  event  it  should 
adopt  any  plan  under  Rule  12b-l  to 
finance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by 
a  board  of  directors,  a  majority  of  the 
members  of  which  are  not  "interested 
persons"  of  such  fund  within  the 
meaning  of  Section  2{a)(19j  of  the  Act. 

Conclusion 

Applicants  conclude  that  for  the 
reasons  and  upon  the  facts  set  forth  in 
the  application,  the  exemptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-20564  Filed  8-22-04:.8:-}5  ami 
BILUNG  COOC  W10-01-M 


IRel.  No.  IC-20477;  812-8610] 

lAI  Retirement  Funds,  Inc.,  et  al. 

August  16,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemptions  undnr  the  Investment 

Company  Act  of  1940  (tho  "1940  Act" 

or  "Act"). 

APPLICANTS:  lAI  Retirement  Funds,  Inc. 
("Fund"),  Inve.slniont  Advisor.  Inc. 
("lAl")  and  certain  life  insurance 
companies  and  sepanife  accounts. 
RELEVANT  1940  ACT  SECTIONS:  Order 
request  under  Section  6(c)  for 
exemptions  from  Sections  9(a),  13(a), 
1 5(a)  and  1 5(b)  of  the  Act  and  Rules  6e- 
2(b)  (15)  and  6e3(T)(b)(15)  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 


permit  shares  of  the  Fund  and  shares  of 
any  other  investment  company  that  is 
designed  to  fund  insurance  products 
and  for  which  LAI,  or  any  of  its  affiliates, 
may  serve  as  investment  adviser, 
administrator,  manager,  principal 
undervmter  or  sponsor,  (the  Fund  and 
such  other  investment  companies 
collectively,  "Funds")  to  be  sold  to  and 
held  by  variable  annuity  and  variable 
life  insurance  separate  accounts  of  both 
affiliated  and  unaffiliated  hfe  insurance 
companies. 

FILING  DATE:  The  apphcation  was  filed 
on  October  8,  1993  and  amended  on 
August  12,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  on  the  application  by  WTiting  to 
the  Secretary  of  the  SEC  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  September  12,  1994,  and  should 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate. 
Hearing  requests  should  state  the  nature 
of  the  request  and  the  issues  contested, 
persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC.  430  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  C/O  Christopher  J.  Smith. 
3700  First  Bank  Place.  P.O.  Box  357, 
Minneapolis,  Minnesota  55440-0357. 
FOR  FURWER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670,  Division  of  Investment 
Management,  Office  of  Insurance 
Products. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  fee 
from  theSEC's  Public  Reference  Branch. 

.Applicants'  Representations 

1   The  Fund  was  organized  as  a 
corporation  under  the  laws  of  the  State 
of  Minnesota.  It  will  be  comprised  of 
three  separately  managed  series,  each  of 
which  will  have  its  own  investment 
ohjectivtrand  policies.  Additional 
services  may  be  added  to  the  Fund  in 
the  future. 

2.  I,\I  *>rves  as  the  investment  adviser 
and  manager  of  the  Fund.  lAI  is  an 
affiliate  of  Hill  Samuel  Group  BV  ("Hill 
Samuel"),  an  international  merchant 
banking  and  financial  services  group 
based  in  London,  England.  Hill  Samuel, 
in  turn,  is  owned  by  TSB  Group  pic,  a 
publicly-held  financial  services 


organization  headquartered  in  London, 
England. 

3.  Shares  of  each  series  of  the  Fund 
may  be  offered  only  to  insurance 
company  separate  accounts  to  fund 
variable  annuity  and  variable  life 
insurance  contracts  ("Contracts").  The 
Fund  initially  intends  to  offer  its  shares 
exclusively  to  variable  annuity  and 
flexible  premium  variable  life  insurance 
separate  accounts  established  by 
Lincoln  Benefit  Life  Company  ("Lincoln 
Benefit")  or  its  affiliates.  It  is 
contemplated  that,  in  the  future,  shares 
of  each  series  of  the  Fund  would  be 
offered  to  life  insurance  company 
separate  accounts  offering  scheduled  or 
flexible  premium  variable  life  insurance 
or  variable  annuities,  regardless  of 
whether  such  insurance  companies  are 
affiliated. 

4.  Lincoln  Benefit  and  its  affiliates 
and  the  other  insurance  companies  to 
which  shares  of  the  Funds  will  be 
offered  (collectively,  "Participating 
Insurance  Companies")  will  establish 
their  own  separate  accoimts  and  design 
their  owm  Contracts.  It  is  anticipated 
that  the  Companies  will  rely  on  Rule 
6e-2  or  6e-3(T)  under  the  Act,  although 
some  may  rely  on  individual  exemptive  - 
orders  as  well. 

5.  The  use  of  a  common  management 
investment  company  as  the  underlying 
investment  medium  for  both  variable 
annuity  and  variable  life  insurance 
separate  accounts  is  commonly  referred 
to  as  "mixed  funding".  The  use  of  a 
common  investment  company  as  the 
underlying  investment  medium  for 
separate  accounts  of  unaffiliated 
insurance  companies  is  commonly 
referred  to  as  "shared  funding".  "Mixed 
and  shared  funding"  denotes  the  use  of 
a  common  management  company  to 
fund  a  variable  annuity  separate  account 
of  one  insurance  company  and  the 
variable  annuity  or  variable  fife  separate 
accounts  of  other  affiliated  and 
unaffiliated  insurance  companies.  Rule 
6e-2(b)(15)  precludes  mixed  and  shared 
funding  while  Rule  6e-3(T)(b)(15) 
permits  mixed  funding  but  precludes 
shared  funding. 

Applicants'  Legal  Analysis 

1.  In  connection  with  scheduled 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  Act  as  a 
unit  investment  trust,  Rule  6e2(b)(15) 
provides  partial  exemption  from 
sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  Act.  The  exemptions  granted  to  a 
separate  account  (and  any  investment 
adviser,  principal  underwriter  and 
depositor  thereof)  by  Rule  6e(b}(15), 
however,  are  not  available  with  respei  t 
to  a  scheduled  premium  variable  hfe 
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insurance  separate  account  that  owns 
•shares  of  an  investment  company  that 
also  offers  its  shares  to  a  variable 
annuity  separate  accoimt  of  the  same  or 
of  any  affiliated  or  unaffiliated 
insurance  company  ("mixed  funding"). 
In  addition,  the  reUef  granted  by  Rule 
6e-2(b)(15)  is  not  available  if  shares  of 
the  underlying  investment  company  are 
offered  to  variable  annuity  or  variable 
life  insurance  separate  accounts  of 
imaf&hated  insvuance  companies 
("shared  funding").  Accordingly. 
AppUcants  seek  an  order  exempting 
scheduled  premium  variable  life 
insurance  sep)arate  accounts  (and,  to  the 
extent  necessary,  any  investment 
adviser,  principal  underwriter  and 
depositor  of  such  an  account)  from 
Sections  9(a).  13(a).  15(a)  and  15(b)  of 
the  Act,  the  Rule  6e-2(b){15) 
thereunder,  to  the  extent  necessary  to 
permit  shares  of  the  Funds  to  be  offered 
and  sold  in  cormection  with  both  mixed 
funding  and  shared  funding. 

2.  In  connection  with  flexible 
premium  variable  Ufe  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  Act  as  a 
unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a),  13(a).  15(a)  and  15(b) 
of  the  Act.  The  exemptions  granted  to  a 
separate  accoimt  (and  to  any  investment 
adviser,  principal  imderwriter  and 
depositor  thereof)  by  Rule  6e- 
3(T)(b)(15)  permit  mixed  funding  of 
flexible  premiimi  variable  life  insurance 
but  preclude  shared  funding. 
Accordingly,  Applicants  seek  an  order 
exempting  flexible  premium  variable 
life  insurance  separate  accounts  (and,  to 
the  extent  necessary,  any  investment 
adviser,  principal  imderwTitor  and 
depositor  of  such  an  account)  from 
Sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  Act.  and  Rule  6e-3(T){b)(15)  (and 
any  comparable  permanent  rale) 
thereunder,  to  the  extent  necessarv  to 
permit  shares  of  the  Funds  to  be  offered 
and  sold  to  separate  accounts  in 
connection  with  shared  funding. 

3.  Section  9(a)  of  the  Act  provides  that 
it  is  unlawful  for  any  company  to  serve 
as  investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Section 
9(a)  (1)  or  (2).  However.  Rule  6e- 
2(b)(15)  (i)  and  (ii)  and  Rule  6e- 
3{T)(b)(15)  (i)  and  (ii)  provide  partial 
exemption  from  Section  9(a)  under 
certain  circumstances,  subject  to  the 
limitation  discussed  above  on  mixed 
and  shared  funding.  These  exemptions 
limit  the  disqualification  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  or 
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administration  of  the  underlying 
investment  company.  The  exemptions 
contained  in  Rule  6e-2(b)(15)  and  6e- 
3(T){b)(15)  recognize  that  it  is 
unnecessary  to  apply  Section  9(a)  to  the 
thousands  of  individuals  who  may  be 
involved  in  a  large  insurance  company 
but  who  would  have  no  cormection  with 
the  investment  company  funding  the 
separate  accoimt.  AppUcants  believe 
that  it  is  urmecessary  to  limit  the 
applicability  of  the  rule  merely  because 
shares  of  the  Funds  may  be  sold  in 
cormection  with  mixed  and  shared 
funding.  Therefore,  AppUcants  assert 
that  appljing  the  restrictions  of  Section 
9(a)  serve  no  regulatory  purpose. 
Indeed,  applying  such  restrictions 
would  increase  the  monitoring  costs 
incurred  by  the  Participating  Insurance 
Company  and,  therefore,  would  reduce 
the  net  rates  realized  by  Contract 
owners. 

4.  If  the  limitations  on  mixed  and 
shared  funding  are  satisfied,  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(iii)  provide 
exemption  from  the  pass-through  voting 
requirements  of  Sections  13(a),  15(a) 
and  15(1^  of  the  Act  in  limited 
situations.  Rule  6e-2(b){15)(iii)(A)  and 
6e-3(T)(b)(iii)(A)  provide  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  Contract 
owners  with  respect  to  the  investments 
of  an  underlying  investment  compxany 
or  any  contract  between  an  investment 
company  and  its  investment  adviser, 
when  an  insurance  regulatory  authority 
so  requires.  Rules  6e-2(b)(15)(iii)(B)  and 
6e-3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
Contract  owner's  voting  instructions 
with  regard  to  changes  initiated  by  the 
contract  holders  in  the  investment 
company's  investment  policies, 
principal  underwriter  or  investment 
adviser,  as  follows:  voting  instructions 
with  respect  to  a  change  in  investment 
policies  may  be  disregarded  only  if  such 
action  is  reasonable  and  the  insurance 
company  makes  a  good  faith 
determination  that  such  change  would: 
(1)  violate  state  law;  (2)  not  be 
consistent  with  the  investment 
objectives  of  the  separate  account;  or  (3) 
result  in  investments  that  would  vary 
from  the  general  quality  and  nature  of 
investments  and  investment  techniques 
used  by  other  separate  accounts  of  the 
company  or  of  an  affiUated  life 
insurance  company  with  similar 
investment  objectives.  Voting 
instructions  with  respect  to  a  change  in 
a  principal  underwriter  may  be 
disregarded  if  such  action  is  reasonable. 
Voting  instructions  with  respect  to  a 
change  in  an  investment  adviser  may  be 
disregarded  only  if  such  action  is 


reasonable  and  the  insurance  company 
makes  a  good  faith  determination  that: 
(1)  the  adviser's  fee  would  exceed  the 
maximiun  rate  that  may  be  charged 
against  the  separate  account's  assets;  (2) 
the  proposed  adviser  may  be  expected 
to  employ  investment  techniques  that 
vary  from  the  general  techniques  used 
by  the  current  adviser;  (3)  the  proposed 
adviser  may  be  expected  to  manage  the 
investment  company's  investments  in  a 
manner  that  would  be  inconsistent  with 
its  investment  objectives  or  iaa  manner 
that  would  result  in  investments  that 
varv'  from  certain  standards. 

5.  The  AppUcants  submit  that  Rule 
6e-2  recognizes  that  scheduled 
premium  variable  life  insurance 
contracts  have  important  elements 
unique  to  insurance  contracts  and  are 
subject  to  extensive  state  regulation. 
Thus,  AppUcants  assert,  in  adopting 
Rule  6e-2.  the  Commission  e^-n-o^sly 
recognized  the  exemptions  from  pass- 
through  voting  requirements  were 
necessary  to  assure  the  solvency  of  the 
life  insurer  and  the  performance  of  its 
contractual  obUgations  by  enabling  an 
insurance  regulatory  authority  or  Uie  life 
insurer  to  act  when  certain  proposals 
reasonably  could  be  expected  to 
increase  the  risks  undertaken  by  the  life 
insurer.  Flexible  premium  variable  life 
insurance  contracts  are  subject  to 
substantially  the  same  state  insurance 
regulatory  authority,  and  therefore,  the 
corresponding  provisions  of  Rule  6e- 
3(T)  presumably  were  adopted  in 
recognition  of  the  same  consideration  as 
the  Commission  applied  in  adopting 
Rule  6e-2.  The  Applicants  argue  that 
these  considerations  are  no  less 
important  or  necessary  when  an 
insurance  company  funds  its  separate 
accounts  in  connection  with  shared  and 
mixed  funding.  Such  funding  does  not 
compromise  the  goals  of  the  insurance 
regulatory  authorities  or  of  the 
Commission.  Indeed,  Applicants  assert, 
by  permitting  such  arrangements,  the 
Commission  eliminates  needless 
duplication  of  start-up  and 
administrative  expenses  and  potentially 
increases  an  investment  company's 
assets,  thereby  making  effective 
portfolio  management  strategies  easier 
to  implement  and  promoting  other 
economies  of  scale. 

6.  Applicants  believe  that  shared 
funding  does  not  present  any  issues  that 
do  not  already  exist  u*here  a  single 
insurance  company  is  licensed  to  do 
business  in  several  states.  For  example, 
when  different  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  insurance 
Company  is  domiciled  could  require 
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action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  other 
Participating  Insurance  Companies  are 
domiciled.  That  possibiUty,  however,  is 
no  different  and  no  greater  than  exists 
when  a  single  insurer  and  its  affiliates 
offer  their  insurance  products  in  several 
states,  as  currently  is  permitted. 

7.  According  to  the  Applicants, 
affiliations  do  not  reduce  the  potential, 
if  any  exists,  for  differences  in  state 
regulatory  requirements.  In  any  event, 
the  conditions  set  forth  below,  which 
are  adapted  from  the  conditions 
included  in  Rule  6e-3(T)(b)(15),  are 
designed  to  safeguard  against  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce. 
Applicants  state  that  if  a  particular  state 
insurance  regulator's  decision  conflicts 
with  the  majority  of  other  state 
regulators,  the  affected  insurer  may  be 
required  to  withdraw  its  separate 
account's  investment  in  the  relevant 
Insurance  Products  Fund.  Similarly, 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
Contract  owner  instructions.  The 
potential  for  disagreement  is  limited, 
Applicants  assert,  by  the  requirement 
that  disregarding  voting  instructions  be 
reasonable  and  based  on  specified  good 
faith  determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote  approving  a  particular 
change,  such  Participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  relevant  Insurance 
Products  Fund,  to  withdraw  its  separate 
account's  investment  in  that  fund  and 
no  charge  or  penalty  will  be  imposed  as 
a  result  of  such  withdrawal.  Also, 
according  to  Applicants,  no  one 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product.  Each  pool  of  variable  annuity 
and  variable  life  insurance  contract 
owners  is  composed  of  individuals  of 
diverse  financial  status,  age,  insurance 
and  investment  goals.  Those  diversities 
are  of  greater  significance  than  any 
differences  in  insurance  products.  An 
investment  company  supporting  even 
one  type  of  insurance  product  must 
accommodate  those  diverse  factors. 

8.  Applicants  contend  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fund  with  mixed  funding  would  or 
should  be  materially  different  from  what 
they  would  or  should  be  if  such 
investment  company  or  series  thereof 
funded  only  variable  annuity  or  only 
variable  life  insurance  contracts.  Hence, 


there  is  no  reason  to  believe  that 
conflicts  of  interest  would  result  from 
mixed  funding. 

9.  Applicants  state  that  various  factors 
have  kept  more  insurance  companies 
from  offering  variable  annuity  and 
variable  life  insurance  contracts  than 
currently  do  so.  According  to 
Applicants,  these  factors  include  the 
costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  with  respect  to  stock,  bond 
and  money  market  investments)  and  the 
lack  of  public  name  recognition  as 
investment  experts.  In  particular,  some 
smaller  life  insurance  companies  may 
not  find  it  economically  feasible,  or 
within  their  investment  or 
administrative  expertise,  to  enter  the 
variable  contract  business  on  their  own. 
Use  of  the  Insurance  Products  Funds  as 
common  investment  media  for  Contracts 
would  ameliorate  these  concerns. 
Participating  insurance  companies 
would  benefit  not  only  from  the 
investment  advisory  and  administrative 
expertise  of  lAI,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  funds. 
Therefore,  making  Uie  Insurance 
Products  Funds  available  for  mixed  and 
shared  funding  will  encourage  more 
insurance  companies  to  offer  Contracts. 
This  should  result  in  increased 
competition  with  respect  to  both 
Contract  design  and  pricing,  which  can 
be  expected  to  result  in  more  product 
variation  and  lower  charges.  Contract 
owners  would  benefit  because  mixed 
and  shared  funding  should  eliminate  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds. 

Applicants'  Conditions 

Applicants  consent  to  the  following 
conditions  if  an  order  is  granted: 

1.  A  majority  of  the  Board  of  Directors 
(the  "Board")  of  each  Fund  will  consist 
of  persons  who  are  not  "interested 
persons"  thereof,  as  defined  by  Section 
2(a)(19)  of  the  Act  and  Rules  thereunder 
and  as  modified  by  any  applicable 
orders  of  the  Commission,  except  that  if 
this  condition  is  not  met  by  reason  of 
the  death,  disqualification,  or  bona  fide 
resignation  of  any  director  or  directors, 
then  the  operation  of  this  condition 
shall  be  suspended  (a)  for  a  period  of  45 
days  if  the  vacancy  or  vacancies  may  be 
filled  by  the  Board;  (b)  for  a  period  of 
60  days  if  a  vote  or  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Boards  will  monitor  their 
respective  Funds  for  the  existence  of 


any  material  irreconcilable  conflict 
between  the  interests  of  the  Contract 
owners  of  all  separate  accounts 
investing  in  the  Fimds.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  an 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insxu'ance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the  Fimds 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
annuity  Contract  owners  and  variable 
life  insurance  Contract  owners;  or  (f)  a 
decision  by  a  Participating  Insurance 
Company  to  disreganl  the  voting 
instructions  of  Contract  owners. 

3.  Participating  Insurance  Companies 
and  lAI  and  affiliated  advisors  will 
report  any  such  potential  or  existing 
conflicts  to  the  Board  of  any  relevant 
Fund.  Participating  insurance 
Companies  and  LAI  and  affiliated 
advisors  will  be  responsible  for  assisting 
the  appropriate  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to.  an 
obligation  by  a  Participating  Insurance 
Company  to  inform  the  Board  whenever 
it  has  determined  to  disregard  Contract 
ovroer  voting  instructions.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Boards  wnlll  be  contractual 
obligations  of  all  insurers  investing  in 
Funds  under  their  agreements  governing 
participation  in  the  Funds,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Contract 
owners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  a  Fund  or  by  a  majority  of 
its  disinterested  directors,  that  a 
material  irreconcilable  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  will,  at  their  expense  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  directors],  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 
conflict,  which  steps  could  include:  (aj 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accouints 
from  the  Fund  or  any  series  and 
reinvesting  such  assets  in  a  different 
investment  medium,  which  may  include 
another  series  of  a  Fund  or  anoUier 
Fund,  or  submitting  the  question  of 
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whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
Contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  variable  annuity  Contract 
owners  or  variable  life  insurance 
Contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  Contract  owners 
the  option  of  making  such  a  change;  and 
(b)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
an  insurer's  decision  to  disregard 
Contract  owner  voting  instructions  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  insurer  may  be  required,  at  the 
election  of  the  Fund,  to  withdraw  its 
separate  account's  investment  in  such 
fimd.  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  of  taking  remedial 
action  in  the  event  of  a  Board 
determination  of  an  irreconcilable 
material  conflict  and  bearing  the  cost  of 
such  remedial  action  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Funds  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Contract 
owners.  For  purposes  of  this  condition, 
a  majority  of  the  disinterested  members 
of  the  applicable  Board  will  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  irreconcilable 
material  conflict,  but  in  no  event  will 
the  Fund  or  lAI  or  affiliated  advisors  be 
required  to  establish  a  new  funding 
medium  for  any  Contract.  No 
Participating  Insurance  Company  shall 
be  required  by  this  condition  to 
establish  a  new  funding  medium  for  any 
Contract  if  an  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of 
Contract  ovmers  materially  and 
adversely  affected  by  the  irreconcilable 
material  conflict. 

5.  Any  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  will  be 
made  known  promptly  and  in  writing  to 
all  Participating  Insurance  Companies. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  interprets  the  Act  to 
require  pass-through  voting  privileges 
for  variable  contract  owners. 
Accordingly,  the  Participating  Insurance 
Companies  will  vote  shares  of  the  Funds 
held  in  their  separate  accounts  in  a 
manner  consistent  with  voting 
instructions  timely  received  from 
Contract  owners.  Participating 


Insurance  Companies  will  be 
responsible  for  assuring  that  each  of 
their  separate  accounts  participating  in 
a  Fund  calculates  voting  privileges  In  a 
manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  investing  in  the  Fund 
will  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  agreements  governing 
participation  in  the  Fund.  The 
Participating  Insurance  Companies  will 
vote  shares  for  which  they  have  not 
received  voting  instructions  as  well  as 
shares  attributable  to  them  in  the  same 
proportion  as  they  vote  shares  for  which 
they  have  received  instructions. 

7.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notif\-ing 
Participating  Insurance  Companies  of  a 
conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  appropriate  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

8.  Each  Fund  will  notify  all 
Participating  Insurance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Each  Fund  will  disclose  in  its 
prospectus  that:  (a)  shares  of  the  Fund 
are  offered  in  coftnection  with  mixed 
and  shared  funding;  (b)  mixed  and 
shared  funding  may  present  certain 
conflicts  of  interest,  and  (c)  the  Board  of 
such  fund  will  monitor  for  the  existence 
of  any  material  conflicts  and  determine 
what  action,  if  any.  should  be  taken. 

9.  Each  Fund  will  comply  with  all 
provisions  of  the  Act  requiring  voting  by 
shareholders,  and,  in  particular,  each 
Fund  vdll  either  provide  for  annual 
meetings  (except  to  the  extent  that  the 
Commission  may  interpret  Section  16  of 
the  Act  not  to  require  such  meetings)  or 
comply  with  Section  16(c)  of  the  Act,  as 
well  as  with  Section  16(a),  and,  if 
applicable.  Section  16(b)  of  the  Act. 
Further,  each  Fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  if  Rule 
6e-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  rehef  from  any 
provision  of  the  act  or  the  rules 
thereunder  with  respect  to  mixed  and 


shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  the  Applicants,  then  the 
Funds  and  the  Participating  Insurance     I 
Companies,  as  appropriate,  shall  take       j 
such  steps  as  may  be  necessary  to  ' 

comply  with  Rules  6e-2  and  6e-3(T).  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  applicable.  ^ 

11.  No  less  than  aimually,  the 
Participating  Insurance  Companies  and/ 
or  lAI  and  affiliated  advisors  shall 
submit  to  each  Board  such  reports, 
materials,  or  data  as  the  Board  may 
reasonably  request  so  that  the  Board 
may  carry  out  fully  the  obligations 
imposed  upon  it  by  the  conditions 
contained  in  the  AppHcation.  Such 
reports,  materials,  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participating 
Insurance  Companies  to  provide  these 
reports,  materials,  and  data  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  agreements  governing  their 
participation  in  the  Funds. 

Conclusion 

For  the  reasons  stated  above, 
Applicants  believe  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c),  are 
appropriate  in  the  public  interest  and 
are  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  the 
provisions  of  the  Act. 

For  the  Cortimission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary: 

IFR  Doc.  94-20563  F,!ed  8-22-94;  8:45  airj 

BiLUNG  CODE  801 0-01 -M 

[Investment  Company  Act  Release  No. 
20488;  811-5997] 

World  Appreciation  Fund,  Inc.;  Notice 
of  Application 

August  17.  1994 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  ("the  Act"). 

APPLICANT:  World  Appreciation  Fund. 
Inc. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company- 
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nJNO  DATES:  The  application  was  filed 
on  April  29, 1994,  and  amended  on  }uly 
20. 1994. 

HEAMNO  OR  NOTmCATKM  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC*s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  12, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  %vriting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
Applicant,  333  South  Hope  Street,  52nd 
Floor,  Los  Angeles.  California  90071. 
FOR  FURTWR  (NFORMATION  CONTACT: 
H.R.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  942-0564.  or  Barry  D.  Miller. 
Senior  Special  Coimsel.  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPt-EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation, 
registered  under  the  Act  on  January  25, 
1990,  as  an  open-end  management 
investment  company  and  filed  a 
registration  statement  under  the 
Securities  Act  of  1933.  The  registration 
statement  was  declared  effective  on  July 
26. 1990,  and  applicant  commenced  an 
initial  public  offering  of  its  securities  on 
August  3, 1990.  Capital  International, 
Inc.  (the  "Adviser")  is  applicant's 
investment  adviser. 

2.  Applicant  was  organized  in 
response  to  the  request  of  a  Dutch 

-institutional  client  of  the  Adviser.  This 
Dutch  Institutional  client  (a  related 
Dutch  client  also  became  a  shareholder 
later),  another  U.S.  institutional  client  of 
the  Adviser  (representing  a  few 
institutional  accounts),  and  the  Adviser 
were  the  sole  shareholders  of  applicant 
firom  inception.  Each  of  the  two 
institutional  client  groups  had  a 
raprsseutative  on  applicant's  board  of 
directors  who  served  as  the  applicant's 
two  independent  directors,  hi  Felmiaiy 
1994.  the  institutional  shareholders, 
through  their  board  representatives, 
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notified  the  Adviser  and  the  other 
members  of  applicant's  board  that  they 
likely  would  redeem  their  shares 
because  of  applicant's  small  size,  the 
lack  of  interest  from  additional 
inve^ors,  and  inadequate  investment 
results. 

3.  On  April  11, 1994.  applicant's 
board  of  directors  unanimously  resolved 
by  written  consent  to  (i)  cease 
operations,  (ii)  authorize  the  filing  of  an 
application  with  the  SEC  under  section 
8(f)  for  an  order  declaring  that  applicant 
has  ceased  to  be  an  investment 
company,  and  (iii)  authorize  the  filing  of 
Articles  of  Dissolution  with  the 
Maryland  Department  of  Corporations. 

4.  Except  for  the  Adviser,  all  of 
applicant's  shareholders  (i.e.,  the  two 
Dutch  investors  and  the  U.S. 
shareholders  group)  have  redeemed  the 
entire  amount  of  their  share  interests. 
The  Adviser  retained  a  share  interest  in 
order  to  assure  that  applicant  had 
sufficient  assets  to  cover  unanticipated 
miscellaneous  expenses  in  connection 
with  the  winding-up  of  applicant's 
affairs.  On  April  15. 1994.  the  Adviser, 
as  the  sole  remaining  shareholder, 
approved  applicant's  deregistration, 
dissolution,  and  liquidation. 

5.  As  of  April  28.  1994.  the  Adviser 
owned  approximately  3.230  shares 
owned  with  an  aggregate  net  asset  value 
of  approximately  $26,960.  At  that  time, 
applicant's  assets  consisted  of  $21,270 
in  cash,  unamortized  prepaid 
organization  expenses  of  $8,150  (written 
off  in  May  1994),  and  dividends 
receivable  of  $8,550  (for  which  payment 
had  not  yet  been  received  and  may  not 
be  realized).  AppUcant's  liabilities 
consisted  entirely  of  accrued 
management  fees  payable  and  custody 
fees  payable  in  the  amount  of  $8,450 
and  $2,560,  respectively  Applicant's 
assets  will  not  be  invested  in  any 
securities  and  any  remaining  net  assets 
will  be  paid  to  the  Adviser  as  the  sole 
shareholder. 

6.  The  only  expense  incurred  by 
applicant  in  connection  with  the 
liquidation  was  the  accelerated  write  off 
of  unamortized  prepaid  organization 
expense.  Because  this  occurred  when 
the  Adviser  was  the  sole  shareholder, 
the  expense  was  paid,  in  effect,  by  the 
Adviser.  No  other  expenses  connected 
wath  the  liquidation  have  been  incurred 
or  are  anticipated  by  applicant. 

7.  Apphcant  has  no  debts  or  HabiUties 
outstaading.  All  auditing  and  legal  fees 
in  coniunction  with  the  Uquidation  have 
been  or  will  be  paid  by  the  Adviser. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 

9.  Applicant  is  not  now  engaged,  nrar 
does  it  propose  to  engage,  in  any 
busineae  activities  other  than  those 


necessary  for  the  winding-up  of  its 
affairs. 

For  the  Conunissioo.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  94-20625  Filed  8-22-94;  8:45  am| 

BILUNQ  CODE  SOIO-OI-M 


DEPARTMENT  OF  STATE 

Public  Notice  No.  2051] 

Advisory  Committee  on  International 
Communications  and  Information 
Policy  Ree8tat)lishment 

The  Department  of  State  is 
reestablishing  the  Advisory  Committee 
on  International  Communications  and 
Information  Policy  to  provide  a  formal 
channel  for  regular  consultation  and 
coordination  on  major  economic,  social 
and  legal  issues  and  problems  in 
international  communications  and 
information  policy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communication 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  policy, 
the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 
developing  country  interests.  The  Under 
Secretary  for  Management  has 
determined  that  the  committee  is 
necessary  and  in  the  public  interest. 

Members  of  the  committee  will  be 
appointed  by  the  U.S.  Coordinator  for 
International  Communications  and 
Information  Policy.  The  Committee  will 
follow  the  procedures  prescribed  by  the 
Federal  Advisory  Committee  Act 
(FACA).  Meetings  will  be  open  to  the 
public  unless  a  determination  is  made 
in  accordance  witii  the  FACA  Section 
10(d).  5  U.S.C.  552b(c)  (1)  and  (4)  that 
a  meeting  or  a  portion  of  the  meeting 
should  be  closed  to  the  public.  Notice 
of  each  meeting  will  be  provided  in  &e 
Federal  Register  at  least  15  days  prior 
to  the  meeting  date. 

For  further  information,  contact  Mr. 
Timothy  C.  Finton,  Executive  Secretary 
of  the  committee,  at  (202)  647-5385. 

Dated:  August  11, 1994. 
VaBjraB.MoCaaii, 

U.S.  Coordinator  for  Intenntional 
ConununkaOoag  and  Informtttkm  Poticy. 
(PR  Doa  94-20598  PU«d  8-22-94: 8»45  un] 
BILUNQ  COM  «ns.»4S 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Training  and 
Qualifications 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  training  and 
qualifications  issues. 

DATES:  The  meeting  will  be  held  on 
September  14, 1994  at  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Business  Aircraft 
Association,  1200  18th  Street  NW 
Washington,  DC,  second  floor 
conference  room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judi  Citrenbaiun,  Office  of 
Rulemaking,  (ARM-100)  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone: 
(202)  267-9689. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Com.mittee 
(ARAC)  to  discuss  training  and 
qualifications  issues.  This  meeting  will 
be  held  on  September  14, 1994,  at  noon, 
at  the  National  Business  Aircraft 
Association  in  Washington,  DC.  The 
agenda  for  this  meeting  will  include 
progress  reports  from  the  Air  Carrier 
VVorking  Group  and  the  Aircraft 
Dispatcher  Working  Group.  Each 
working  group  Chair  will  report  on  the 
progress  of  the  working  group.  In 
addition,  the  Aircraft  Dispatcher 
Working  Group  will  be  presenting  a 
concept  briefing  on  a  proposed 
recommendation  to  revise  part  65, 
subpart  C. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contracting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 


Issued  in  Washington.  DC,  on  August  17. 
1994. 
Torn  Toula, 

Assistant  Executive  Director  for  Training  and 
Qualifications,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  94-20657  Filed  8-22-94.  8:45  am] 

BILLING  CODE  4910-1»-M 


Flight  Service  Station  at  Tucson,  AZ; 
Closure 

Notice  is  hereby  given  that  on  July  22, 
1994,  the  Flight  Ser\'ice  Station  at 
Tucson,  Arizona,  closed.  Services  to  the 
general  aviation  public  of  Tucson, 
formerly  prc\''ded  by  this  office,  are 
being  provided  by  the  Automated  Flight 
Service  Station  in  Prescott,  Arizona. 
This  information  will  be  reflected  in  the 
next  issue  of  the  FAA  Organization 
Statement. 

(Sec.  313(a),  Stat.  752;  49  U.S.C.  1354). 

Issued  in  Law-ndale.  California,  on  July  19. 
1994. 

Lynore  C.  Brekke, 

Chief  of  Staff,  Western-Pacific  Region. 

[PR  Doc.  94-20660  Filed  8-22-94;  8:45  am] 

BILLING  CODE  4»1ft-13-M 


Federal  Highway  Administration 

Right-of-Way  Revolving  Fund;  Project 
Selection 

AGENCY:  Federal  Highway 
Administration  (FHWA).'DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal-Aid  Highway  Act 
of  1968  amended  section  108  of  title  23 
U.S.C.  by  adding  section  108(c) 
establishing  the  right-of-way  revolving 
fund  with  an  authorization  of  S300 
million  from  the  Highway  Trust  Fund. 
Fiscal  constraints,  in  recent  years,  have 
limited  obligational  authority  to 
approximately  $43  million  per  year. 
However,  the  demand  for  revolving 
funds  has  greatly  exceeded  available 
funds  and,  as  a  result,  the  projects 
selected  for  funding  have  received  only 
approximately  $1  for  every  $3 
requested. 

The  FHWA  is  publishing  this  notice 
to  describe  the  project  selection  criteria 
and  the  process  used  to  ensure  that  all 
requests  are  carefully  screened  to 
identify  the  most  deserving  projects. 
Furthermore,  the  FHWA  desires  to  have 
the  selection  process  completed  in  a 
timely  manner  so  allocations  can  be 
made  as  expeditiously  as  possible  once 
the  funds  become  available. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Janis  Gramatins,  Realty  Specialist, 
Special  Programs  and  Evaluation 


Branch.  Office  of  Right-ofWay,  HRW- 
12,  (202)  366-2030;  or  Mr.  Reid  Alsop, 
Office  of  Chief  Counsel,  HCC-31,  (202) 
366-1371.  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  from  7:30  a.m.  to  4  p.m.,  e.t., 
Monday  through  Friday,  except  legal 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

regulation  implementing  23  U.S.C. 
108(c)  is  found  at  23  CFR  Part  712. 
Subpart  G,  Right-of-Way  Revolving 
Fund.  Additional  guidance  is  found  at 
23  CFR  Part  130,  Subpart  D,  Advance 
Right-of-Way  Revolving  Funds. 

Since  the  inception  of  the  program  the 
revolving  fund  has  generated  a  high 
level  of  activity.  Thirty-nine  States 
including  Puerto  Rico  have  taken 
advantage  of  the  fund  with  total 
allocations  to  date  of  $714  miUion. 
Currently  there  are  19  States  actively 
involved  with  allocations  of  $244 
million.  Over  the  past  several  years, 
average  annual  requests  for  revolving 
funds  have  been  $180  million.  The 
demand  and  competition  for  these  funds 
makes  i<  incumbent  upon  us  to  ensure 
that  the  most  deserving  projects  are 
selected.  Further,  these  funds  must  be 
allocated  as  expeditiously  as  possible 
once  they  become  available. 

The  Process 

No  later  than  the  first  day  of  August 
of  each  year,  the  FHWA  solicits  from 
each  State  a  request  for  projects,  asking 
for  their  response  by  the  first  week  of 
September.  A  State's  request,  which 
may  include  more  than  one  project,  is 
evaluated  and  ranked,  by  the  FHW.A 
Division  office  The  Division  office 
forwards  the  State's  request  with  the 
Division's  evaluation  and  ranking  to  the 
Regional  office  which,  in  turn,  evaluates 
and  ranks  all  requests  before  forwarding 
them  to  FHWA  Headquarters',  Office  of 
Right-of-Way. 

Criteria 

The  following  criteria  are  used  at  each 
level  of  evaluation. 

Cost  Savings 

The  primary  ^intent  of  tl  e  program  is 
to  advance  funds  sufficiently  early  in 
project  development  to  avoid  escalating 
real  estate  costs  or  relocation  costs 
associated  with  developed  properties. 
An  analysis  of  the  estimated  cost 
savings  is  required. 

Type  of  Facility 

High-tj-pe,  usually  controlled  access 
roadways  serving  important  national  or 
regional  (sub-State)  transportation  needs 
with  significant  planned  ADT.  and 
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passenger  transit  fadlities.  will  receive 
priority  consideration. 

Environmental  Assessment 

The  potential  of  the  project  to 
enhance  the  environment  or  minimize 
negative  environmental  impacts  of 
development  is  important.  Because 
highway  funds  generally  cannot  be 
expended  on  a  project  until  the 
appropriate  environmental  dociunenJ 
has  been  prepared  and  approved,  the 
status  of  the  document  is  an  important 
ranking  factor.  If  the  appropriate 
document  has  not  been  approved  the 
expected  date  of  approval  .should  be  so 
stated  i:;  .ho  application. 

L'se  of  Prior  Allocations 

With  demand  for  revolving  funds 
outstripping  supply  by  a  3  to  1  margin, 
the  past  performance,  if  any,  of  a  State 
in  returning  the  funds  so  they  can  be 
"revolved"  to  other  projects  is  an 
important  criterion. 

Obligational  Ability 

All  funds  must  be  obligated  in  the 
same  year  in  which  the  funds  are 
allocated.  Any  factors  that  may  hinder 
the  obligation  of  funds  during  the  fiscal 
year  in  which  they  are  allocated,  must 
be  addressed.  Other  criteria  to  be 
considered  include  total  project  cost, 
corridor  preservation  innovation, 
project  connectivity  [i.e.,  the 
relationship  of  the  project  with  other 
highway,  or  intermodal.  projects),  and 
the  national  geographical  distribution  of 
funds  available  for  allocation. 

Project  Selection  and  Notification 

The  FHVVA  uses  a  multi-distlpHnary 
team  to  evaluate  and  recommend 
projects  for  funding.  If  a 
recommendation  is  approved  a 
preliminary  allocation  of  funds  for  the 
selected  project  is  made  to  the  speciric 
State  through  the  FHWA  field  ofHc  ns. 
Authority  to  obligrite  ail  or  part  of  the 
allocated  funds  is  granted  wh"n  a  State 
actually  proceeds  with  la.nd  acquisition 

Authority:  23  L'  S.C  101(d).  KW  ar.d  31.'i 
49  era  1.48  (h);  23  CFH  1.32. 

Issued  oa:  Auj^ust  16  1004 
Rodney  E.  Slater, 
Federal  Highway  Administrvtwn. 
|FR  Doc  94-20675  Filed  8-22-fl4:  8  45  ami 

BtLLMG  CODE  4«1»-22-P 


[FHWA  Docket  94-18] 

General  Material  Requirements;  Buy 
America  Requirements 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 


ACTX»:  Notice  of  proposed  nationwide 
waivar  of  Buy  America  for  pig  iron  and 
processed,  palletized,  and  reduced  iron 
ore;  request  for  c-omments. 


SUMMARY:  The  FHWA  requests  public 
comment  on  a  proposed  nationwide 
waiver  of  the  Buy  America  requirements 
for  certain  iron  components  used  in  the 
manufecture  of  steel  and/or  i.-on 
materials.  Based  on  the  findings  of  a 
natioawide  review,  the  FHWA  has 
reason  to  believe  that  the  supply  froin 
domestic  .sources  of  pig  iron  and 
procesKed,  palletized,  and  reduced  iron 
ore  is  not  adequate  to  pennit  full 
compliance  with  the  Buy  A-r-erica 
requirements.  The  proposed  waiver 
would  specifically  addrei^s  this  shortage 
by  permitting  the  use  of  pig  iron  and 
procesEed,  pellelized,  and  reduced  iron 
ore  manufactured  outside  of  the  United 
States  to  be  used  in  the  domestic 
m.anufiicturing  procf.S8  for  steel  and/or 
iron  materials  used  in  Federal-aid 
highway  construction  projects. 
DATES:  Written  comments  must  be 
received  on  or  before  October  24,  1994. 
ADDRESSES:  Submit  signed,  wrritten 
comments  to  FHWA  Docket  94-18, 
Federal  Highway  Administration,  Room 
4232.  HCC-10;  400  Seventh  Street,  SW.; 
Washington,  D.C.  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addresaed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  R.  Geiger,  Office  of  Engineering 
(202)  366-0355  or  Mr.  Wilbert  Baccus, 
Office  of  the  Chief  Counsel  (202)  366- 
0780,  Federal  Highway  Administration 
400  Seventh  Street  SW..  Washinrton. 
D.C.  20530. 

SUPPLEWEMTARY  fNFORMATlOM:  In 
accordance  with  23  CFR  635.410(c)(6), 
the  FHWA  heroby  provides  notice  that 
it  is  (  onsidering  a  natioiiwide  waiver  of 
the  requirements  of  23  CFR  635.410. 
Buy  America  requirements,  for  the 
manufacture  of  pig  iron  and  processed, 
pell.;tizcd.  and  reduced  iron  ore. 
Section  635.410  provides,  with 
exceptions,  that  no  Federal-aid  highway 
(X)nst!Tittion  project  using  steel  or  iron 
materials  is  to  be  authorized  to  proceed 
unless  a))  manufacturing  processes, 
including  the  application  of  coatings  for 
such  materials,  occur  in  the  United 
States. 

Pig  iron  is  made  from  molten  iron 
which  has  been  cast  in  the  shape  of 
"pigs"  as  it  comes  from  a  blast  himace. 
Pig  iron  is  thus  considered  a 
manufactured  product,  and  the  making 


of  pig  iron  is  an  initial  step  in  the 
manufacturing  process  of  steel  and  iron 
materials.  Processing,  pelletizing,  and 
reducing  iron  ore  are  methods  by  whiiJi 
raw  iron  ore  is  improved  to  produce 
enriched  ore.  Processed,  pelletized,  and 
reduced  iron  ore  are  alternatives  to  pig 
iron,  and  are  also  considered  to  be 
manufactured  products  used  to 
manuf.icture  .steel  and  iron  mate.rials. 

A  recent  nationwide  review  supports 
a  conclusion  that  the  usage  of  foreign 
pig  iron  and  processed,  pelletized,  and 
reduced  iron  ore  is  necessary  because  an 
adequate  domestic  source  is  not 
avaiidblf;.  Therefore,  the  FHWA 
proposes  to  waive  application  of  the 
Buy  A.Tiorica  requirements  to  pig  iron 
and  proces.sed,  pelletized.  and  reduced 
iron  ore.  Materials  not  specifically 
included  in  the  waiver  would  remain 
subject  to  the  Buy  America 
requirements. 

The  basis  for  this  propased 
nationwide  waiver  is  that  pig  iron  and 
processed,  pelletized,  and  reduced  iron 
ore  are  not  produced  in  the  United 
States  in  sufficient  and  reasonably 
available  quantities  which  are  of  a 
satisfactory  quality.  Therefore,  imposing 
Buy  America  requirements  on  these 
materials  is  not  in  the  public  interest. 

The  FHVVA  is  requesting  comments 
on  this  proposed  nationwide  waiver  and 
the  availabihty  of  a  domestic  supply  of 
the  materials  included  in  the  proposed 
waiver.  The  FHWA's  Buy  America 
requirements  contained  in  23  CFR 
635.410  are  based  on  section  165  of  the 
Surface  Transportation  Assistance  Act 
of  1982  (Pub.  L.  97-424.  96  Stat.  2136), 
as  amended  by  Pub.  L.  9a-229,  §  10.  98 
Stat.  55,  57,  and  Pub.  L  102-240, 
§§  1041(a)  and  1048,  105  Stat.  1914. 
1993, 1999. 

(23  I!  S.C.  315;  49  CFR  1.43;  23  CFR  635  410) 

Ksued  on:  August  16, 1994. 
Rodney  E.  Sister, 
FfdiTol  Hi^nay  Administrafor. 
IFR  Doi:.  94-20676  Filed  »-22-S4;  8:45  ami 
BILLING  COOE  4StO-22-P 


IMI 


Maritime  Administration 

Change  of  Name  of  Approved  Trustee 

Notice  is  hereby  given  that  effective 
January  1,  1993,  Security  Pacific 
National  Trust  Company  (New  YoA), 
with  offices  at  2  Rector  Street.  9th  Floor. 
New  York,  New  York  10006,  has 
changed  its  name  to  BankAmerica 
National  Trust  Company. 

Dated:  August  15, 1994. 
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By  Order  of  the  Maritime  Administrator. 
lames  E.  Saari, 
Acting  Secretary. 

|FR  Doc.  94-20570  Filed  8-22-94:  8:45  ami 
BILLING  CODE  4910-81^ 


Merger  of  Approved  Trustee 

Notice  is  hereby  given  that  The 
Connecticut  National  Bank  and  Trust 
Company,  N.A.,  Hartford,  Connecticut, 
merged  with  and  into  the  State  Street 
Bank  and  Trust  Company,  750  Main 
Street,  Boston,  Massachusetts,  imder  the 
name  of  State  Street  Bank  and  Trust 
Company  as  the  surviving  corporation 
in  the  merger. 

Dated:  August  15,  1994. 
By  Order  of  the  Maritime  Administrator. 
lames  E.  Saari, 

Acting  Secretary. 

IFR  Doc.  94-20572  Filed  8-22-94:  8:45  am] 

BILLING  CODE  4910-81-M- 


Merger  of  Approved  Trustee 

Notice  is  hereby  given  that  Irving 
Trust  Company,  New  York,  New  York, 
merged  witliand  into  The  Bank  of  New 
York.  101  Barclay  Street,  New  York, 
New  York  10286,  under  the  name  of  The 
Bank  of  New  York  as  the  surviving 
corporation  in  the  merger. 

Dated:  August  15.  1994. 

By  Order  of  the  Maritime  Administrator. 
lames  E.  Saari, 
Acting  Secretary. 

|FR  Doa  94-20571  Filed  8-22-94;  8:45  am] 
eiLUNG  COOE  4«1»^-M 


DEPAWTMENT  OF  THE  TREASURY 

Customs  Servica 

[T.D.  94-70] 

Petitioner's  Desire  to  Contest  Decision 
Denying  Domsstic  Interested  Party 
Petition  Concerning  Classification  of 
Flat  Goods  with  Outer  Surface  of 
Plastic  Sheeting,  of  Reinforced  or 
Laminated  Plastics 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  petitioner's  desire  to 
contest  decision  on  domestic  interested 
party  petition. 

SUMMARY:  This  document  advises  the 
public  of  the  desire  of  two  interested 
parties  to  contest  Customs  decision 
denying  their  petition  requesting 
reclassification  of  flat  goods  with  outer 
surface  of  plastic  sheeting,  of  reinforced 
or  laminated  plastics.  The  petitioners 


have  advised  Customs  of  their  intention 
to  file  an  action  in  the  U.S.  Court  of 
International  Trade. 
DATES:  August  23.  1994. 
FOR  FURTHER  INPORMATIQN  CONTACTS 
Carlos  Halasz.  Commercial  Rulings 
Division.  U.S.  Customs  Service,  (202) 
482-7050. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  30. 1993,  Customs 
published  a  notice  in  the  Federal 
Register  (58  FR  69301)  inviting  public 
comments  concerning  a  domestic 
interested  party  petition,  filed  pursuant 
to  section  51t\  Tariff  Act  of  1930.  as 
amended  (la  U.S.C.  1516).  The 
petitioners  are  Amity  Leather  Companv. 
a  domestic  manufacturer  of  flat  goods, 
and  the  Luggage  and  Leather  Goods 
Manufacturers  of  America,  Inc. 
(LLGMA),  a  trade  association  for 
domestic  producers  of  luggage,  leather 
goods  and  plastic  flat  goods.  The 
petition  relates  to  the  tariff  classification 
of  flat  goods,  with  outer  surface  of 
plastic  sheeting,  of  reinforced  or 
laminated  plastics. 

Schedule  7,  Part  12.  Subpart  A, 
Headnote  2,  of  the  prior  tariff,  the  Tariff 
Schedules  of  the  United  States  (TSUS). 
provided  that  the  term  "reinforced  or 
laminated  plastics"  was  limited  to 
articles  composed  of  rigid  plastic 
materials.  Item  706.42.  TSUS,  provided 
for  flat  goods  of  reinforced  or  laminated 
plastics,  dutiable  at  5.5  cents/pound  + 
4.6  percent  cd  valorem.  Accordingly, 
this  item  was  limited  to  flat  goods 
composed  of  rigid  plastics.  Flat  goods 
with  an  outer  surface  of  non-rigid 
plastics  were  classified  in  item  706.61, 
TSUS.  The  apphcable  rate  of  duty  was 
20  percent  ad  valorem. 

Subheading  4202.32.1000, 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  provides  for 
articles  of  a  kind  normally  carried  in  the 
pocket  or  in  the  handbag,  with  outer 
surface  of  sheeting  of  plastic,  of 
reinforced  or  laminated  plastics.  The 
applicable  rate  of  duty  is  12.1  cents/ 
kilogram  +  4.6  percent  ad  valorem. 
Following  the  enactment  of  the  HTSUS. 
Customs  initially  concluded  that  the 
definition  of  "reinforced  or  laminated 
plastics"  contained  in  the  TSUS 
continued  to  be  appUcable  under  the 
HTSUS.  See  Headquarters  Ruling 
Letters  (HRL)  083261.  dated  September 
14,  1989;  HRL  084020,  dated  June  7, 
1989;  HRL  083415,  dated  May  18, 1989. 
In  these  decisions.  Customs  recognized 
that  the  term  was  not  defined:  in  the 
HTSUS.  However,  Customs  determined 
that  the  definition  of  this  phrase  as  set 
forth  in  the  TSUS  represented  its 


common  and  commercial  meaning. 
Hence,  flat  goods  with  an  outer  surface 
of  non-rigid  plastics  were  precluded 
from  subheading  4202.32.1000.  HTSUS. 
Pursuant  to  subheading  4202.32.2000, 
HTSUS,  the  appUcable  rate  of  duty  for 
these  articles  was  20  percent  ad 
valorem. 

This  issue  was  revisited  in  HRL 
950048,  dated  March  2, 1992.  In  that 
decision.  Customs  observed  that  the 
classification  of  a  container  under 
heading  4202,  HTSUS,  is  made  with 
reference  to  its  outer  surface. 
Subheading  4202.32,  HTSUS,  provides 
for  articles  of  a  kind  normally  carried  in 
the  pocket  or  handbag  (a  classiTication 
encompassing  articles  similar  to    flat 
goods"  under  the  TSUS),  with  outer 
surface  of  plastic  sheeting.  The  breakout 
for  "reinforcod  and  laminated  plastics" 
occurs  at  the  eight-digit  national 
classification  level  beneath  the  six-digit 
international  breakout  for  plastic 
sheeting.  Consequently,  the  breakout  for 
"reinforced  or  laminated  plastics"  must 
be  interpreted  in  a  manner  consistent 
with  the  fact  that  its  superior  six-digit 
subheading  provides  for  "plastic 
sheeting." 

Heading  3921.  HTSUS,  when  read  in 
conjunction  with  heading  3920,  HTSUS, 
provides  for  sheets  of  cellular  plastic 
which  have  been  reinforced,  laminated 
or  similarly  combined  with  other 
materials.  The  Explanatory  Note  to 
heading  3921  states  in  pertinent  part 
that  the  heading  covers  cellular  sheets 
of  plastics  not  elsewhere  described 
which  have  been  "reinforced, 
laminated,  supported  or  similarly 
combined  with  other  materials."  The 
terms  "reinforced"  and  "laminated"  in 
this  context  refer  to  methods  by  which 
cellular  plastic  sheeting  may  be 
"combined"  with  other  materials  (e.g., 
textiles).  Thus,  cellular  plastic  sheeting 
that  is  "reinforced"  means  that  the 
sheeting  has  been  strengthened  or 
supported  by  means  of  a  supplementan,' 
backing.  Cellular  plastic  sheeting  that 
has  tieen  "laminated"  means  that  the 
sheeting  has  been  united  or  bonded 
with  other  materials.  In  HRL  950983, 
dated  June  15, 1992,  Customs 
determined  that  the  classification  of  flat 
goods  with  outer  surface  of  noncellular 
plastic  should  also  be  made  with 
reference  to  Chapter  39.  HTSUS. 

As  the  terms  "laminated"  and 
"reinforced"  are  discussed  in  these 
terms  with  regard  to  plastic  sheeting, 
Customs  foimd  that  it  was  erroneous  to 
interpret  the  phrase  "reinforced  or 
laminated  plastics"  to  be  Umited  to  rigid 
plastics.  Such  an  interpretation  would 
allow  the  terms  "reinforced"  and 
"laminated"  to  have  one  meaning  at  the 
eight-digit  classification  level,  and 
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another  at  the  six-digit  classification  for 
plastic  sheeting.  As  the  superior 
heading  in  this  instance  is  that  for 
plastic  sheeting.  Customs  concluded 
that  the  terms  should  be  interpreted 
consistently  so  as  to  refer  to  methods  of 
combining  plastic  sheeting  with  other 
materials. 

Petitioner's  Viewpoint 

Petitioners  observe  that  the  phrase 
"reinforced  or  laminated  plastics"  is  not 
defined  in  the  HTSUS  and  contend  that 
there  is  no  support  within  the  HTSUS 
for  Customs  interpretation  of  these 
terms.  Specifically,  petitioners  state  that 
in  HRL  950048,  Customs  adopted  a 
definition  of  "laminated"  that  is 
unsupported  by  the  text  of  the  HTSUS. 
Moreover,  petitioners  refer  to 
subheadings  6506.10.30  (safety  head 
gear),  9401.80.20  (seats),  9403.70.40 
(furniture),  9403.90.40  (other  furniture 
and  parts  thereof),  HTSUS,  where  the 
phrase  "reinforced  or  laminated" 
appears.  The  petitioners  allege  that  the 
classification  of  goods  under  these 
provisions  has  been  limited  to  rigid 
plastics. 

Alternatively,  petitioners  argue  that 
the  terms  "reinforced"  and  "laminated" 
as  utilized  in  connection  with  plastic 
sheeting  of  heading  3921,  have  no 
bearing  on  the  interpretation  of  thr; 
phrase  "reinforced  or  laminated 
plastics."  Hence,  plastic  sheeting  of 
heading  3921.  HTSUS,  that  has  l)een 
reinforced  or  laminated  with  other 
materials,  describes  goods  distinct  from 
goods  composed  of  "reinforced  or 
laminated  plastics." 

Furthermore,  petitioners  nolo  thut 
heading  3921,  which  enc  om passes 
plastic  shw'tiiig  combined  with  other 
materials,  is  not  limited  to  plastic 
shnetinp  whi<  h  has  been  reinforced  or 
laminated.  I'he  petitioners  infer  from 
HRL9.30()4H  thiit  Customs  isof  tlic 
opinion  thiit  al!  inateri;i!s  cl;!ssine<l 
within  headir.v;  :<921  cunslitiile 
reinfoneil  iind  laminated  nla*;!'!  s  i>| 
subheading  4202.32. 1(100.  Frniji  this 
premise,  petiticiners  i mu  lude  lii.it 
Ciistonis  liHs  erriiienusU  i!,irri;U'ii  tlie 


lOe 

Ihi 


'I'he  a.'^tnneiit^  set  lurili  iiboM'  n,i\e 
been  adxani  ed  t.)  (ifiiiiiiisirate  ili;ii  the 
meaning  ol  the  phrase  "nf  rrin'i  k  ed  or 
l.iliiiiMted  [)i,isti(  s"  1(1  siililii-ailini; 
4202  .12  1000  ,  annol  be  f^.uiui  uillim 
the  H  rsU.S  or  its  accoiiipanviii^ 
K.xplanatory  Notes  .\s  ;i  resiill. 
petitioners  (  oiiteiid  lh.it  Ih.e  nie.iii>nj^  of 
the  phrase  r.r.ist  be  in  ati  erdam  e  with 
(onf^ression.il  intent  an<l  its  (  oiiur.on 
and  ( ommeri  lal  meaning. 

IJo(  iimen!s  h.ixe  been  siibniiltrd  to 
support  the  proposition  that  tlif 
t  ijiiiinon  am'  i  oiiimi'r(  lal  nuMiimi;  ot 


the  phrase  "reinforced  or  laminated 
plastics"  limits  its  scope  to  rigid  plastics 
and  thet  the  HTSUS  was  enacted  with 
the  intent  to  continue  this 
interpretation.  For  example,  petitioners 
allude  to  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Pub.  L. 
100-^18,  which  states  that  the 
conversion  from  the  TSUS  to  the 
HTSUS  was  intended  to  be  essentially 
revenue  neutral.  Our  attention  is 
directed  to  the  fact  that  subheading 
4202.32.1000,  HTSUS,  which  provides 
for  the  articles  at  issue,  with  outer 
surface  of  plastic  sheeting,  of  reinforced 
or  laminated  plastics,  is  dutiable  at  the 
same  rete  previously  applicable  for  flat 
goods,  of  reinforced  or  laminttted 
plastics,  under  item  706.42,  TSUS. 
Moreover,  petitioners  have  proffered 
excerpts  from  plastic  industry 
publications  and  other  sources  which 
limit  "reinforced  or  laminated  plastics" 
to  rigid  plastics. 

Based  on  the  foregoing,  petitioners 
conclude  that  Customs  must  reconsider 
HRL  930048  and  its  progeny  and 
classify  the  instant  merchandise  within 
subheading  4202.32.2000.  HTSUS. 

Comments 

Four  comments  were  received  in 
opposition  to  the  petition.  As  a 
threshold  issue,  the  commenters  argue 
that  the  LLGMA  is  not  an  "interested 
party"  as  set  forth  in  Section  .51(j(a), 
Tariff  Act  of  1930,  as  amended  (19 
U.S  C.  1516(a)).  Consequently,  the 
LLCMA  lacks  standing  to  bring  the 
donie.stK:  interested  party  petition 

The  commenters  onserve  that  the 
statutory  definition  for  the  phrase 
"reinf(ii-(  ed  or  laminated  pl.istirs" 
(  ontairled  in  the  TSU.S  was  not  carried 
OMT  to  the  HTSU.S.  This  omission  is 
interjirc'led  as  evidence  that  ('oIl^;.'■l•ss 
intended  not  to  apply  the  TSl  'S 
d.'tirution  to  the  HTSDS  .^(  cordingiy. 
Cusltjins  should  not  limit  Ihe  provision 
tor  "reinforcefi  or  hmiin.iti'd  j)!:isiics"  to 
ni;id  pjastii  s 

The  <:oi!i:i'iM'.!.-rs  ;iKi. n  .-isiyn  ih.it  Ihe 
I  oiiiiiioii  and  (  ninmerciai  ineaiiin^  of 
the  f'l^i   'reinforced  or  lamin.-iled 
pi-  -.til :,  '  IS  its  plain  me.uiini;  f  :il:ni; 
!"\i(  ojjr.ij)hic;  sources,  thev  i  oiitcf.ci  i!-.,,i 
the  pl,<  n  meaning  of  thr  leriiis 
"reiiit.ri  e"  and  "lammiile    is  i  ii:!v,s|i 
with,  (  ii>!oins  interpret. ilion, 
I'lnihcrinori'.  the  ( omnientators  ,i>-sert 
th.il  t!,o  ilerinition  petitioners  .-dv.nK  i 
.1  iuiir'A\  and  tei  hiiit  al  inierpiet.iiion 
v\hii  h  is  not  coinnionK  ntili/ed  in  ilii 
ri.it  L'oiids  iiidiistrv 

linallv,  the  (  oinirienters  note  I  h. it 
inider  llie  MTSl 'S  flat  goods  are 
1  l.e,sitied  .!( ( oriimg  to  iheir  outer 
sm  f.ii  e.  ( )i!  the  other  hand.  umi-T  Ihe 
i  SI  S  fl.il  j;oo(ls  \v(!re  (  j.issiiied  under 


it 


IS 


the  doctrine  of  chief  value.  Heiice,  the 
provisions  in  the  TSUS  and  HTSUS 
encompassing  what  are  commerciallv 
known  as  flat  goods  are  not  analogous. 
For  this  reason,  the  commenters 
conclude  that  arguments  concerning  the 
goal  of  revenue  neutrality  are 
misplaced. 

Response  to  Comments 

Standing  of  petitioner:  Section  516(a). 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  151^(a))  states  that  a  domestic 
"interested  party"  may  petition  for  a 
classification  determination.  An 
"interested  party"  includes  "a  trade  or 
business  association  a  majority  of  whose 
members  are  manufacturers,  producers, 
or  wholesalers  in  the  United  Stales  of 
goods  of  the  same  class  or  kind  as  the 
designated  imported  merchandise."  The 
petitioners  observe  that  the  LLG\L^  is  a 
trade  association  with  a  membership 
which  includes  a  substantial  number  of 
flat  goods  producers.  However,  a 
majority  of  its  members  are  luggage  and 
briefcase  producers.  Noting  that  the 
membership  of  the  LLGMA  does  not 
include  a  majority  of  flat  goods 
producers,  the  commenters  reason  thai 
the  LLGMA  lacks  standing  to  bring  \he. 
petition. 

Heading  4202,  HTSUS.  provides  for 
flat  goods  such  as  spectacle  cases. 
purses  and  wallets,  as  well  as  briefcases, 
suitcases  and  traveling  bags.  These 
articles  are  linked  by  the  common 
physical  characteristic  that  they  arc 
generally  designed  to  carry,  store  or 
protect  personal  effects.  We  are  of  the 
opinion  that  manufacturers  of  briefcases 
and  luggage  operate  in  the  same  trade  as 
producers  of  flat  goods.  On  this  basis. 
Customs  concludes  that  flat  good, 
briefca.se  ;ind  luggage  manufacturers  are 
engaged  in  the  production  of  goods  of 
the  same  class  or  kind  for  the  purposes 
of  sei  lion  l,Tl(Ha)(2)((;)..  Acco.'-dingly. 
the  LLC.M.X  has  standing  to  bring  this 
petition. 

r.iriff  (;l.issificatiOn:The  instant 
inercliandise  are  flat  goods  with  an 
outer  surf,((  e  of  plastic  she-ling 
1  onibineil  with  textile  fabric.  At  tlie  six- 
digit  I  hissification  level,  these  good"-  are 
(  l.issilied  .iccording  to  tlieir  liutei 
suri.H.e  ot  plastic  sheeting.  As  noted 
.ii)ov(>.  HKL<).'.n04S  identified  heailin^: 
:?')21,  HT.SIJS,  as  legal  support  lor  its 
findings.  The  Lxplanatory  Note  lo 
lieading  V.rZ]  indicates  that  the  terms 
"reiiifon  ed"  and  "l.iminated  '  are 
ev.imples  ol  how  j)lastic  sheeting  umv 
he  "(  oinhined"  with  other  m.ilerials  We 
.ire  of  the  ojiinion  that  it  would  lie 
anomalous  to  inti-rjirel  the  words 
"reinfon  ed  '  and  "laminaleil"  in  a 
different  iasliion  at  t!ie  six  and  ei^;h! 
digit  cl.issificalion  levels  Therefore 
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Customs  concludes  that  there  is 
adequate  legal  support  from  within  the 
HTSUS  to  support  its  position. 

Customs  interprets  the  provision  for 
"reinforced  or  laminated  plastics" 
within  heading  4202.  HTSUS,  in  light  of 
the  fact  that  it  appears  beneath  a 
subheading  for  plastic  sheeting.  In  this 
context,  the  terms  "reinforced"  and 
"laminated"  are  not  limited  to  rigid 
plastics.  The  petitioners  have  directed 
our  attention  to  other  subheadings 
within  the  HTSUS  which  may  limit 
"reinforced  or  laminated  plastics"  to 
rigid  plastics.  Assuming  for  the  sake  of 
argument  only  thaf  this  is  the  case,  these 
provisions  do  not  occur  beneath 
superior  headings  or  subheadings 
providing  for  plastic  sheeting.  For  this 
reason,  they  do  not  bear  on  the 
interpretation  of  subheading 
4202.32.1000.  HTSUS. 

Finally.  Customs  recognizes  that 
heading  3921,  HTSUS.  describes  plastic 
sheeting  which  has  been  combined  in 
any  manner  with  other  materials.  Thus, 
the  heading  includes,  but  is  not  limited 
to.  plastic  sheeting  which  has  been 
reinforced  or  laminated.  In  HRL  950048. 
Customs  did  not  conclude,  as 
petitioners  suggest,  that  all  goods  of 
heading  3921.  HTSUS.  are  to  be 
regarded  as  reinforced  or  laminated 
plastics.  Customs  merelv  referred  to 
heading  3921.  HTSUS,  for  the 
proposition  that  the  meaning  of  the 
terms  "reinforced"  and  "laminated" 
refer  to  manners  in  which  plastic 
sheeting  may  be  combined  with  other 
materials.  Hence.  HRL  950048  has  no 
effect  on  the  scope  of  heading  3921, 
HTSUS. 

Decision  on  Petition  and  Notice  of 
Petitioner's  Desire  to  Contest 

After  careful  analysis  of  the  petition, 
supplemental  submissions,  and  all 
comments  received.  Customs  has 
decided  to  continue  its  current  practice 
of  classifying  flat  goods  with  outer 
surface  of  plastic  sheeting,  of  reinforced 
or  laminated- plastics.  As  the  structure  of 
the  HTSUS  and  its  accompanying 
E.xplanatory  Notes  form  the  basis  (  f  this 
decision,  Customs  does  not  reach  the 
issues  of  congressional  intent  or  the 
common  and  commercial  meaning  of 
the  phrase  "of  reinforced  or  laminated 
plastics."  The  petitioners  were  informed 
bv  letter  dated  April  4.  1994  [CLA-2 
CO:R:C:T  953936  ch].  through  their 
counsel,  that  Customs  is  of  the  opinion 
that  the  current  classification  is  correct 
and  their  petition  is  therefore  denied. 

In  response  taCiistoms  decision  to 
deny  the  petition,  on  April  29. 1994.  the 
petitioners  filed  notice  of  their  intention 
to  contest  the  decision  in  accordance 
with  Section  516(c),  Tariff  Act  of  1930, 


as  amended  (19  U.S/C.  lS16(c)),  and 
section  1-75.23  Customs  Regulations. (19 
CFR  175.23). 

Customs  has  reconsidered  the  matter 
in  light  of  the  petitioners'  letter,  but 
remains  of  the  opinion  that  its  April  4, 
1994.  decision  is  correct.  That  decision 
will  stand  in  the  absence  of  a  contrary 
judgment  rendered  by  the  U.S.  Court  of 
International  Trade  or  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit. 

Authority 

This  notice  is  published  under  the 
authonty  of  section  516(c).  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1516(c)). 
and  section  175.24,  Customs 
Regulations  (19  CFR  175.24). 

Drafting  Information 

The  principal  author  of  this  document 
was  Carlos  H.  Halasz,  Office  of 
Regulations  a'ld  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development. 

Approved;  August  10,  1994. 
George  f .  Weise. 
Commissioner  of  Customs. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  94-20689  Fil«*cl  8-22-94.  8:45  ami 
BILLING  CODE  48ZV-02-P 

Office  of  Thrift  Supervision 

Bay  Federal  Sevings  Bank,  West  Palm 
Beach,  FL;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  Section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Bay  Federal  Savings  Bank. 
West  Palm  Beach.  Florida 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  15,  1994. 

By  the  Office  of  Thrift  Supervision. 

Dated:  August  17.  1994. 
Kimberly  M.  White, 
Corporate  Technician. 
|FR  Doc.  94-20613  Filed  8-22-94:  R;45  am] 

BILLING  CODE  6720-01  .M 


Coral  Coast  Federal  Savings  Bank, 
Boynton  Beach,  FL;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  Section  5td)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 


Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Coral  Coast  Federal  Savings 
Bank,  Boynton  Beach,  Florida 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  .Association  on  July  15. 1994. 

By  the  Office  of  Thrift  Super\-ision. 

Dated:  August  17,  1994. 
Kimberly  M.  White, 
Corporate  Technician. 

|FR  Doc  94-20615  Filed  8-22-94;  8:45  am] 
BILUNQ  CODE  Sr»-01-M 


Guardian  Federal  Savings  Association, 
Huntington  Beach,  CA;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  Section  5(dj(2)  of  the 
Home  Owners'  Loan  Act.  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as  % 
Conservator  Guardian  Federai  Savings 
Association,  Huntington  Beach. 
California  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  29, 
1994. 

By  the  Office  of  Thrift  Supervision. 

Dated:  .\ugust  17.  1994 
Kimberly  M.  White. 
Corporate  Technician. 

[FR  Doc.  94-20612  Filed  8-22-94,  8:45  am] 
BILLING  CODE  S72iM)l-M 


The  Guardian  Bank,  a  Federal  Savings 
Bank,  Boca  Raton,  FL;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  to  The  Guardian  Bank,  a 
Federal  Savings  Bank.  Boca  Raton, 
Florida  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  15. 
1994. 

By  the  OfHcc  of  Thrift  Supenision 

Dated:  August  17.  1994. 
Kimberly  M.  White. 
Corporate  Technician 

IFR  Doa  94-20614  Filed  8-22-94;  8:45  am] 
BILLING  CODE  »72»^-l* 
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Hansen  Federal  Savings  Bank,  Palm 
Beach  Gardens,  FL;  Notice  of 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  to  Hansen  Federal  Savings 
Bank,  Pahn  Beach  Gardens,  Florida 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  22,  1994. 

By  the  Office  of  Thrift  Supervision. 

Dated:  August  17, 1994. 
Kimberly  M.  Whiia, 
Corporate  Technician. 
IFR  Doc.  94-20611  Filed  8-22-94;  8:45  ami 
BILUNG  CODE  «720-«1-M 


[AC-65;  OTS  No.  02332] 

Bridgeville  Savings  Bank,  F.S.B., 
Bridgeville,  PA;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  August 
12,  1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Bridgeville 
Savings  Bank,  F.S,B.,  Bridgeville, 
Pennsylvania,  convert  to  the  stock  form 
of  organization.  Copies  of  the 
apphcation  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW.,  Washington,  IX;  20552,  and 
the  Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Plaza 
Center.  17th  Floor,  Jersey  City,  New 
Jersey  07302. 

By  the  Office  of  Thrift  Supervision. 

Dated:  August  17.  1994. 
Kimberly  M.  White. 
Corporate  Technician. 
(FR  Doc.  94-20610  Filed  8-22-94:  8:45  ami 
BILLING  CODE  S720-01-M 


[AC-54;  OTS  No.  05273] 


Carver  Federal  Savings  Bank,  New 
York,  NY;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  August 
12, 1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Carver 
Federal  Savings  Bank.  New  York,  New 
York,  convert  to  the  stock  form  of 


organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1700  G  Street,  NW., 
Washington,  EX:  20552,  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Plaza 
Center.  17th  Floor,  Jersey  City,  New 
Jersey  07302. 

By  the  Office  of  Thrift  Supenision. 

Dated:  August  17, 1994. 
Kimberly  M.  White. 
Corporate  Technician. 
[FR  Doc.  94-20609  Filed  8-22-94:  8  45  am] 

BILUNG  CODE  6720-01-M 


(AC-50t  OTS  No.  00144] 

First  Rederal  Savings  Bank  of 
Lynchburg,  Lynchburg,  VA;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on  July  14, 
1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  piusuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Savings  Bank  of  Lynchburg, 
Lynchburg,  Virginia,  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  Southeast  Regional  Office, 
Office  of  Thrift  Supervision,  1465 
Peachtree  Street,  NE,  Altanta,  Georpia 
30309. 

By  tie  Office  of  Thrift  Super\ision. 

Dated:  August  17,  1994. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-20605  Filed  8-22-94;  8:45  ami 
BILLING  CODE  6720-01-M 


(AC-45;  OTS  No.  11990] 

Flushing  Savings  Bank.  FSB,  Flushing, 
NY;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  July  15, 
1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Flushing 
Savings  Bank,  FSB,  Flushing,  New  York, 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1700  G  Street.  N.W., 
Washington.  D.C.  20552,  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Plaza 


Centre,  17th  floor,  Jersey  City,  New 
Jersey  07302. 

By  the  Office  of  Thrift  Supervision. 

Dated:  August  17. 1994. 
Kimberly  M.  White. 
Corporate  Technician. 
IFR  Doc.  94-20600  Filed  8-22-94:  8:45  ami 
BILLING  COOE  672<MI1-M 


(AC-47;  OTS  No.  05245] 


Guthrie  Federal  Savings  and  Loan 
Association,  Guthrie,  OK;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  July  22, 
1994.  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  piusuant  to  delegated  authority, 
approved  the  application  of  Guthrie 
Federal  Savings  and  Loan  Association, 
Guthrie,  Oklahoma,  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
the  Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving, 
Texas  75039. 

By  the  Office  of  Thrift  Supervision. 

Dated:  August  17. 1994. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-20602  Filed  8-22-94;  8:45  ami 
BILLING  COOE  S72O-01-M 


[AC-52;  OTS  No.  04650] 

Inter-Boro  Savings  and  Loan 
Association,  Cherry  Hill,  NJ;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  thai  on  August 
8, 1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Inter-Boro 
Savings  and  Loan  Association,  Cherry 
Hill,  New  Jersey,  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division. 
Office  of  Thrift  Supervision.  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  Northeast  Regional  Office, 
Office  of  Thrift  Supervision,  10 
Exchange  Plaza,  18th  Floor,  Jersey  City, 
New  Jersey  07302. 

By  the  Office  of  Thrift  Supervision. 
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Dated:  August  17. 1994.  : 

Kimberty  M.  White, 

Corporate  Technician. 

[FR  Doc.  94-20607  Filed  8-22-94;  8:45  am] 

BILUNQ  CODE  6720-01-M 


[AC-61;0TS  No.  03666] 

Lrfe  Savings  and  Loan  Association, 
Norfolk,  VA;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  August 
9, 1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Life  Savings 
and  Loan  Association,  Norfolk,  Virginia, 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552,  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  NE,  Atlanta,  Georgia  30309. 

By  the  Office  of  Thrift  Super\-ision. 

Dated:  August  17, 1994. 
Kimberly  M.  White, 
Corporate  Technician. 
(FR  Doc.  94-20606  Filed  8-22-94;  8:45  am] 
BILLING  CODE  672(M>1-M 


[AC-48;  OTS  No.  03569] 

Milton  Federal  Savings  and  Loan 
Association.  West  Milton,  OH; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  July  22, 
1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Milton 
Federal  Savings  and  Loan  Association, 
West  Miltion,  Ohio,  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington.  DC  20552. 
and  the  Central  Regional  Office,  Office 
of  Thrift  Supervision,  111  East  Wacker 
Drive,  Suite  800.  Chicago,  Illinois 
60601-4360. 

Dated:  August  17,  1994. 

By  the  Office  of  Thrift  Sujjervision 

Kimberly  M.  White, 

Corporate  Technician. 

|FR  Doc.  94-20C03  Filed  8-22-94;  8:45  am) 

BILLING  CODE  6720-01-M 


[AC-46;  OTS  No.  01 583] 

Russell  Federal  Savings  and  Loan 
Association,  Russell,  KY;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  July  14. 
1994,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of  Thrift 
Supervision,  or  her  designee,  acting  pursuant 
to  delegated  authority,  approved  the 
application  of  Russell  Federal  Savings  and 
Loan  Association,  Russell,  Kentucky,  convert 
to  the  stock  form  of  organization.  Copies  of 
the  application  are  available  for  insp>ection  at 
the  Information  Services  Division,  Office  of 
Thrift  Supervision.  1700  G  Street.  N.W.. 
Washington,  D.C.  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift  Supervision, 
111  East  Wacker  Drive.  Suite  800.  Chicago, 
Illinois  60601-4360. 

By  the  Office  of  Thrift  Super\-ision. 

Dated:  August  17.  1994. 
(FR  Doc.  94-20601  Filed  8-22-94;  8:45  am) 
BILLING  CODE  6720-01-M 


[AC^9;  OTS  No.  00296] 

Southwest  Virginia  Savings  Banit,  FSB, 
Roanoke,  VA;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  July  29, 
1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Southwest 
Virginia  Savings  Bank,  FSB,  Roanoke, 
Virginia,  convert  to  the  stock  form  of 
organization.  Copies  of  the  appHcation 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W.. 
Washington.  D.C.  20552,  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  NE,  Atlanta,  Georgia  30309. 

By  the  Office  of  Thrift  Supervision. 

Dated:  August  17.  1994. 
Kimberly  M.  White, 
Corporate  Technician. 
(FR  Doc.  94-20604  Filed  8-22-94;  8:45  am] 
BILLING  CODE  6720-01-M 


[AC-53;  OTS  No.  00707] 

Sulphur  Springs  Loan  and  Building 
Association,  Sulphur  Springs,  TX; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  August 
12,  1994,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Sulphur 
Springs  Loan  and  Building  Association, 
Sulphur  Springs,  Texas,  convert  to  the 


stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  Midwest  Regional  Office,  Office 
of  Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving, 
Texas  75039. 

By  the  Office  of  Thrift  Supervision. 

Dated:  August  17,  1994. 
[FR  Doc.  94-20608  Filed  8-22-94;  8:45  ami   • 
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UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirements  Under  0MB  Review 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting  requirements 

submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notif\ing  the  public 
that  the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  in  accordance  with  P.L.  98-111 
as  amended  by  P.L.  101-246.  USIA  is 
requesting  clearance  approval  for  an 
information  collection  entitled  "USIA 
Responsible  Officer  Training  Survey." 
This  is  a  new  information  collection. 
The  information  sought  is  primarily 
used  for  developing  training  for 
responsible  officers  of  exchange  visitors 
programs.  Estimated  burden  hours  per 
response  is  fifteen  (15)  minutes. 
Respondents  will  be  required  to  respond 
only  one  time. 

DATES:  Comments  are  due  on  or  before 
September  2.  1994. 
COPIES:  Copies  of  the  Request  for 
Clearance  (SF-83),  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  USIA,  and  also  to  the  USIA 
Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Ms.  Debbie 
Knox.  United  States  Information 
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Agmcy.  WADD,  301  Fourth  Street  SW.. 

Wadikigloo.  DC  20547.  teiepbooe  (202) 

619-5503:  aDd  0MB  review:  Mr. 
Jeflenon  Hill.  Office  of  InfcvmaticHi  And 
Reguklory  Affairs,  Office  of 
Management  and  Budget.  New 
Executive  Office  Buildixtg,  Washington, 
DC  20503.  telephone  (202)  395-734a 
SUPPLEMENTARY  INFORMAHON:  Plibtic 
reporting  burden  for  this  collectioa  of    . 
information  (Paper  Work  Reduction 
Project:  OMB  No.  to  be  assigned)  is 
estimated  to  average  15  minutes  per 
response,  including  die  time  for 
leviewtBg  instroctians,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
informatioD,  including  suggestions  for 
reducing  this  burden  to  the  United 
States  hiformation  Ag^ocy.  M/ADD,  301 
Fourth  Street  SW.,  Washington.  DC 
20547;  and  to  the  Office  of  Information 
and  Regukt<»y  Affairs,  Office  of 
Management  and  Bu(^.  New 
Executive  Office  BuildiiK.  Washington 
DC  20503. 
Title:  USIA  Responsible  Officer 

lYaining  Survey. 
Form  Number.  IAF-136. 
Abstract:  Data  from  this  information 

collecticm  will  be  used  by  USlA's 

Office  of  the  General  Counsel  (GC)  to 

help  develop  training  sessions  for 

respcKisible  officers. 
Proposed  Frequency  of  Responses: 

No.  of  Respondents — 200 

Recordkeeping  Hours — .  1 5 

Total  Annual  Burden — 50 

August  17, 1994. 

RoMRayal, 

Federal  Bepster  Uaisoa. 

(FR  Doc.  ai-MSBS  Filed  ft-22-^M;  »;45  amj 
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OFFICE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTATIVE 

Resolution  of  Complaint  of  Price- 
Undercutting  of  Subsidized  Cheese 
Imports 

agency:  Office  of  the  United  States 
Trade  Representative. 


ACTION:  Notice  of  Resolution  of 

Complaint  of  Price-Undercutting  of 
Subsidized  CSieeae  Imparts. 


SumuRY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  European 
Connnission  and  the  Gofvenunent  of 
Austria  have  provided  the  necessary 
assurances  that  the  duty-paid  wholesale 
price  of  imported  Swiss  or  Emmentaler 
cheeBe  produced  in  Austria.  Denmark 
and  Germany  will  not  be  less  than  the 
domestic  wholesale  market  price  of 
similar  articles  (Hoduced  in  the  United 
States. 

FOR  rURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines,  Senior  Economist. 
OiRoe  of  Agricultural  Affairs  (202)  395- 
3077,  Office  of  the  United  States  Trade 
Representative. 

SUPPtEMENTARY  INFORMATION:  On  June 
27, 1994.  the  United  States  Trade 
Representative  received  a  letter  from  the 
Acting  Secretary  of  Agriculture 
informing  him  of  the  Acting  Secretary's 
finding  that  imported  subsidized  quota 
Swiss  or  Emmentaler  cheese  produced 
in  Austria,  Denmark  and  Germany  is 
undercutting  the  wholesale  price  of 
Swis«  cheese  produced  and  sold  in  the 
United  States.  During  the  investigation 
period  of  December  1993  through  April 
1994.  the  average  duty-paid  wholesale 
price  was  $1.55  per  pound.  $1.56  per 
pound,  and  $1.12  per  pound  of  blocks 
of  Swiss  or  Enunentaler  cheese 
imported  from  Austria,  Denmark,  and 
Germany,  respectively,  compared  to  the 
average  domestic  wholesale  market 
price  of  $1.76  per  pound  of  blocks  of 
Swiss  cheese  produced  in  the  United 
States.  During  the  same  period,  the 
average  duty-paid  wholesale  price  was 
$1.80  perfwundand  $1.69  per  pound 
for  cuts,  slices,  loaves,  etc.,  imported 
from  Denmark  and  Germany, 
respectively,  compared  to  the  average 
domestic  wholesale  market  price  of 
$1.85  per  pound  for  cuts,  slices,  loaves, 
etc.,  of  Swiss  cheese  produced  in  the 
United  States.  Also  chiring  the  period  of 
investigation,  the  average  duty-paid 
wholesale  price  was  $1.37  per  pound  for 
trims  and  end  pieces  imported  from 
Austria  compared  to  $1.54  from  trims 


and  end  pieces  produced  in  the  United 

States. 

On  June  29,  in  accordance  with 
section  702(c)(2)  of  the  ThKle 
Agreements  Act  of  1979  (the  Act)  (19 
U.S.C  1202  note),  the  Office  of  the 
United  States  Trade  Representative 
notified  the  European  Coamoission  and 
the  Govenmient  of  Austria  of  the  price- 
undercutting  determination  made  by  tho 
Acting  Secretary  of  Agriculture, 
requested  that  corrective  action  be 
taken,  and  asked  for  appropriate 
assurances  concerning  the  commitments 
made  in  the  Arrangement  Between  the 
United  States  and  Austria  Conc»ning 
Cheeses,  and  the  Arrangement  Between 
the  United  States  and  the  Eurc^>ean 
Union  Conceming  Cheeses. 

On  July  11,  the  Government  of  Austria 
notified  the  United  States  T>ade 
Representative  that  measures  have  been 
taken  to  ensure  that  the  duty-paid 
wholesale  price  of  impcvted  Swiss  or 
Emmentaler  cheese  produced  in  Austria 
will  not  be  less  than  the  dranestic 
wholesale  market  price  of  similar  cheese 
produced  in  the  United  States.  On  Tuly 
14,  the  Kiropean  Commission  notified 
the  United  States  Trade  Kepresentative 
that  measures  have  been  taken  to  ensure 
that  the  duty-paid  wholesale  price  of 
imported  Swiss  or  Emmentaler  cheese 
produced  in  the  European  Union  will 
not  be  less  than  the  domestic  wholesale 
market  price  of  similar  cheese  produced 
in  the  United  States. 

In  addition,  the  European 
Commission  and  the  Government  of 
Austria  gave  assurances  that  they  will 
respect  the  price  commitments  in  the 
Arrangement.  Since  the  above 
notifications  by  the  European 
Commission  and  the  Government  of 
Austria  have  occurred  within  the  15-day 
period  provided  in  section  702(c)(3)  of 
the  Act,  no  further  action  is  required 
pursuant  to  section  702, 
Midkael  Kaator, 

United  States  1>adeRepreseraatne. 

(FR  Doc.  94-20650  Filed  8-22-94;  8:45  ami 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59.  No,  162 
Tuesday.  August  23.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U:S.G.  552b(e)(3). 


NUCLEAR  REGUUTORY  COMMISSION 

DATE:  Weeks  of  August  22,  29. 

September  5,  and  12,  1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  22 

Monday,  August  22 

9:00  a.m. 
Discussion  of  Interagency  Issues  (Closed — 
Ex.9) 
9:00  a.m. 
Briefmg  on  Investigative  Matters  (Closed — 
Ex.  5  and  7) 
2:00  p.m. 
Briefmg  on  Additional  Changes  to  Part  100 
Rulemaking  and  Proposed  Update  on 
Source  Term  (Public  Meeting) 
(Contact:  Leonard  Soffer,  301-415-6574) 

Tuesday,  August  23 

9:30  a.m. 
Periodic  Briefing  on  EEO  Program  (Public 

Meeting) 
(Contact:  Vandy  Miller.  301-415-7380) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Publrt 
Meeting) 

a.  Gulf  States  Utilities  Company — Appeal 
of  LBP-94-3  (River  Bend  Station  Unit  1) 
(Tentative) 

(Contact:  Cecilia  Carson.  301-504-1625) 

b.  Sequoyah  Fuels  Corporation's  and 
General  Atomics'  Appeals  of  the  Atomic 
Safety  and  Licensing  Board's  Orders. 
LBP-94-5  and  LBP-94-8  (Docket  No 
40-8027-EA)  (Tentative) 

(Contact:  Cecilia  Carson.  301-504-1625) 

c.  Sequoyah  Fuels  Corporation's  Appeal  of 
the  Atomic  Safety  and  Licensing  Board's 
Order  LBP-94-19  (Docket  No.  40-8027- 
EA)  (Tentative) 

(Contact:  Cecilia  Carson.  301-504-1625) 

d.  Sequoyah  Fuels  Corp.  General  Atomies' 
Petition  for  Review  and/or  Motion  for 


Directed  Certification  (Docket  No  40- 
8037-EA)  (Tentative) 
(Contact:  Roland  Frye.  301-504-3505) 

Week  of  August  29 — Tentative 

Tuesday,  August  30 

2:30  p.m. 
Briefing  on  PRA  Policy  Statement  and 

Action  Plan  (Public  Meeting) 
Contact:  Thomas  Hiltz.  301-504-1105) 

Wednesday.  August  31 

10:00  a.m. 
Briefing  by  U.S.  Enrichment  Corporation 
(Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  September  5 — Tentative 

Wednesday,  September  7 

2:00  p.m. 
Briefing  on  Information  Technology 

Strategic  Plan  (Public  Meeting) 
(Contact:  Richard  Hartfield.  301-415-5818) 

Thursday,  September  8 

1:30  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 
(Contact:  lohn  Larkins.  301-415-7360) 
3:00  p.m. 
Briefing  on  NT^C  High  Level  Radioactive 
Waste  Performance  Assessment  Program 
(Public  Meeting) 
(Contact:  Norman  Eisenberg.  301—115- 
7285) 
4:30  p.m. 
Affirmation/Discussion  and  \'ote  (Public 
Meeting)  (if  needed) 

Friday.  September  9 

9:30  a.m. 

Briefing  on  HLW  Issues  by  NWTRB,  State 

of  Nevada.  Local  Governments  and 

Native  Americans  (Public:  Meeting) 
(Contact:  Chip  Cameron.  301-504-1642) 
1:30  p.m. 
Protocol  for  Study  of  Thyroid  Disease  in 

Belarus  as  a  Result  of  the  Chernobyl 

Accident  (Public  Meeting) 
(Contact:  Shlomo  Yaniv.  301-415-6239) 


4Week  of  September  12— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  Septembej  12. 

ADDITIONAL  INFORMATION:  By  a  vote  of  3- 
0  on  August  19,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  Interagency  Issues" 
(Closed — Ex.  9)  be  held  on  August  22, 
and  on  less  than  one  week's  notice  to 
the  public. 

By  a  vote  of  3-0  on  August  19.  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §9. 107(a)  of  the 
Commission's  rules  that  "Briefing  on 
Investigative  Matters"  (Closed — Ex.  5 
and  7)  be  held  on  August  22,  and  on  less 
than  one  week's  notice  to  the  public. 

By  a  vote  of  3-0  on  August  19,  the 
Commission  determined  pursuant  to 
U.S.C.  552(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Sequoyah  Fuels  Corp.  General  Atomics' 
Petition  for  Review  and/or  Motion  for 
Directed  Certification  (Docket  No.  40- 
8027-EA)  "  (Public  Meeting)  be  held  on 
August  22,  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda  If  there  is  no  specific 
sub'ect  listed  for  affinnation.  this  means  that  - 
no  item  has  as  yet  been  identified  as 
requiring  anv  Commission  vo'e  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill.  (301)  504-1661. 

Dated:  August  19.  1994 

William  M.  Hill.  Jr. 

SECY  Tracking  Officer.  Office  of  the 
Secretary 

FR  Doc.  94-20840  Filed  8-19-94;  3:09  pm) 
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Part  II 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Parts  310,  et  al. 

Final  Monograph  for  OTC  Nasal 

Decongestant  Drug  Products;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  31 0. 341 .  and  369 
(DockM  No.  78N-052N] 
RIN0905-AA06 

Cold,  Cough,  Allergy,  Bronchodiiator, 
and  Antiasthmatic  Drug  Products  for 
Over-th»-Count8r  Human  Use;  Final 
Monograph  for  OTC  Nasal 
Decongestant  Drug  Products 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
establishing  conditions  under  which 
over-the-counter  (OTC)  nasal 
decongestant  drug  products  (drug 
products  used  to  relieve  nasal 
congestion  caused  by  acute  or  chronic 
rhinitis)  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  FDA 
is  issuing  this  final  rule  after 
considering  public  comments  on  the 
agency's  proposed  regulation,  which 
was  issued  in  the  form  of  a  tentative 
final  monograph,  and  all  new  data  and 
information  on  nasal  decongestant  drug 
products  that  have  come  to  the  agency's 
attention.  Also,  this  final  rule  amends 
the  regulation  that  lists  nomnonograph 
active  ingredients  by  adding  those  OTC 
nasal  decongestant  ingredients  that  have 
been  found  to  be  not  generally 
recognized  as  safe  and  effective  and  that 
were  not  previously  listed  in  the 
regulation.  This  final  monograph  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  August  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  9,  1976 
(41  FR  38312),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  cold, 
cough,  allergy,  bronchodiiator.  and 
antiasthmatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy.  Bronchodiiator.  and 
Antiasthmatic  Drug  Products  (Cough- 
Cold  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the  active  ingredients  in  these 


drug  dasses.  Interested  persons  were 
invited  to  submit  conunents  by 
December  8. 1976.  Reply  comments  in 
respoose  to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
January  7. 1977. 

In  accordance  with  §  330.10(a)(10), 
the  data  and  information  considered  by 
the  Cough-Cold  Panel  were  put  on 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rra.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
after  deletion  of  a  small  amount  of  trade 
secret  information. 

The  agency's  proposed  regulations,  in 
the  form  of  tentative  final  monographs, 
for  one  cold,  cough,  allergy, 
bronchodiiator.  and  antiasthmatic  drug 
products  were  issued  in  the  following 
segments:  Anticholinergics  and 
expectorants,  bronchodilators. 
antitussives,  nasal  decongestants, 
antihistamines,  and  combinations.  The 
fourth  segment,  the  tentative  final 
monograph  for  OTC  nasal  decongestant 
drug  products,  was  published  in  the 
Federaljlegister  of  January  15, 1985  (50 
FR  2220).  Interested  persons  were 
invited  to  file  by  May  15,  1985,  written 
comments,  objections,  or  requests  for 
oral  hearing  before  the  Commissioner  of 
Food  and  Drugs  regarding  the  proposal. 
Interested  persons  were  invited  to  file 
comments  on  the  agency's  economic 
impact  determination  by  May  15, 1985. 
New  data  could  have  been  submitted 
until  January  15, 1986,  and  comments 
on  the  new  data  until  March  17, 1986. 

In  the  Federal  Register  of  June  19, 
1992  (57  FR  27658),  FDA  published  a 
notice  of  proposed  rulemaiking  to  amend 
the  tentative  final  monograph  for  OTC 
nasal  decongestant  drug  products  to 
modify  the  drug  interaction  precaution 
statement  as  follows: 

Drug  interdiction  precaution.  Do  not  lake 
this  protlui.t  if  you  are  taking  a  prescription 
daig  cort.Tining  a  monoamine  oxidase 
inhibitor  (MAOI)  (certain  drugs  for 
depression  or  psychiatric  or  emotional 
conditions),  without  first  consulting  your 
do<tor.  If  you  are  unceitain  whether  your 
prescription  drug  contains  an  MAOI.  consult 
a  heal'.ii  professional  before  taking  this 
product 

In  the  Federal  Register  of  July  30, 
1902  (37  FR  33663).  FDA  published  a 
correction  to  change  the  wording  of  the 
first  sentence  of  the  statement  from,  "Do 
nottakf;*   *   *"  to  "Do  not  use  *   *   *." 
In  the  Federal  Register  of  August  6, 
1992  (37  FR  34734),  the  agency 
extended  the  comment  period  to 
October  5,  1992,  to  obtain  additional 
comments  on  whether  the  drug 
interaction  precaution  statement  should 
be  expanded  to  include  MAO  B  drugs, 
such  as  selegiline.  The  agency  asked 
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whether  the  proposed  drug  interaction 
precaution  statement  should  be 
expanded  to  read: 

Drug  interaction  precaution.  Do  not  use 
this  product  if  you  are  taking  a  prescription 
drug  containing  a  monoamine  oxidase 
inhibitor  (MAOI)  (certain  drugs  for 
depression,  psychiatric  or  emotional 
conditions,  or  Parkinson's  disease),  without 
first  consulting  your  doctor.  If  you  are 
uncertain  whether  your  prescription  drug 
contains  an  MAOI,  consult  a  health 
professional  before  taking  this  product. 

The  agency  Invited  comments  and 
information  on  interactions  between 
selegiline  and  sympathomimetic  amines 
and  asked  whether,  fi^m  a  public  health 
perspective,  it  would  be  appropriate  to 
expand  the  drug  interaction  precaution 
statement,  as  indicated.  Final  agency 
action  occurs  with  the  publication  of 
this  final  monograph,  which  is  the  final 
rule  establishing  a  monograph  for  OTC 
nasal  decongestant  drug  products  (see 
comment  22  in  section  I.E.  of  this 
document.) 

The  Advisory  Review  Panel  on  OTC 
Oral  Cavity  Drug  Products  (Oral  Cavity 
Panel)  reviewed  safety  and  effectiveness 
data  on  two  oral  nasal  decongestant 
ingredients,  phenylephrine 
hydrochloride  and 

phenylpropanolamine  hydrochloride  (in 
lozenge  form),  and  classified  these  nasal 
decongestants  in  Category  HI  in  its 
report  on  OTC  oral  health'care  drug 
products  published  in  the  Federal 
Register  of  May  25, 1982  (47  FR  22920). 
In  the  tentative  final  monograph  for 
OTC  oral  health  care  anesthetic/ 
analgesic,  astringent,  debriding  agent/    • 
oral  wound  cleanser,  and  demulcent 
drug  products  published  in  the  Federal 
Register  of  January  27, 1988^(53  FR 
2448).  the  agency  referred  the  data  on  . 
these  two  oral  nasal  decongestant 
ingredients  to  the  rulemaking  for  OTC 
nasal  decongestant  drug  produi  ts 
because  most  of  the  nasal  decongestant 
ingredients  had  been  reviewed  earlier 
and  more  extensively  by  the  Cough-Cold 
Panel.  In  this  final  rule,  phenylephrine 
hydrochloride  for  use  as  an  oral  nasal 
decongestant,  which  would  include  use 
in  a  lozenge  dosage  form,  is  a 
monograph  ingredient.  However, 
because  of  still  unresolved  safety  issues 
concerning  phenylpropanolamine 
preparations,  the  agency  is  deferring 
action  on  this  drug.  (See  the  Federal 
Register  of  January  15,  1985,  50  FR  2220 
at  2221.)  Therefore, 

phenylpropanolamine  preparations  will 
not  be  categorized  or  further  discussed 
in  this  document. 

Propylhexedrine  was  formerly  a 
scheduled  drug  both  domestically  and 
internationally,  but  had  an  exclusion 
under  21  CFR  1308.22  that  allowed  it  to 
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be  sold  ore  in  the  United  States  in 
inhaler  products.  In  September  1990, 
the  27th  World  Health  Organization 
(WHO)  Expert  Committee  on  Drug 
Dependence  examined  the  international 
scheduling  of  propylhexedrine.  Based 
on  new  data,  the  Expert  Committee 
recommended  to  WHO  that 
propylhexedrine  be  removed  from 
international  control.  On  June  10, 1991. 
the  United  States  was  notified  that 
propylhexedrine  had  been  decontrolled 
internationally,  thus  obviating  the  need 
for  domestic  control.  The  Drug 
Enforcement  Administration  issued  a 
final  rule  in  the  Federal  Register  of 
December  3, 1991  (56  FR  61372)  to 
remove  propylhexedrine  from  the 
schedules  of  the  Controlled  Substances 
Act. 

The  ingredient  1-desoxyephedrine  is 
currently  a  scheduled  drug  in  the 
United  States.  However,  a  specific 
marketed  inhaler  product  containing 
this  topical  nasal  decongestant 
ingredient  has  an  exclusion  that  allows 
it  to  be  sold  OTC  in  the  United  States 
(see  21  CFR  1308.22).  Thus,  this 
ingredient  for  topical  use  in  an  inhaler 
dosage  form  could  be  included  in  this 
final  monograph  (See  paragraph  19  in 
section  II  of  this  document^) 

The  agency's  final  rule,  in  the  form  of 
a  final  monograph,  for  OTC  cold,  cough, 
allergy,  bronchodilator,  and 
antiasthmatic  drug  products  is  also 
being  published  in  segments.  Final 
agency  action  on  all  OTC  nasal 
decongestant  drug  products,  except 
those  containing  phenylpropanolamine, 
occurs  with  the  pubhcation  of  this  final 
monograph,  which  establishes 
§§  341.3(0  and  (g),  341.20,  and  341.80 
for  OTC  nasal  decongestant  drug 
products  in  part  341  (21  CFR  part  341). 
Combination  drug  products  containing 
nasal  decongestant  ingredients  are 
addressed  in  the  tentative  final 
monograph  on  OTC  combination  cough- 
cold  drug  products,  which  was 
published  in  the  Federal  Register  of 
August  12,  1988  (53  FR  30522).  A  final 
rule  for  those  combination  products  will 
be  published  in  a  future  issue  of  the 
Federal  Register. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  HI  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  diuing  the  OTC  dmg  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA 
does  not  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 


as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage.  In  place  of 
Category  I,  the  term  "monograph 
conditions"  is  used;  in  place  of  Category 

11  or  III,  the  term  "nonmonograph 
conditions"  is  used. 

As  discussed  in  the  proposed  rule  on 
OTC  nasal  decongestant  drug  products 
(50  FR  2220).  the  agency  advised  that 
the  conditions- imder  which  the  drug 
products  that  are  subject  to  this 
monograph  will  be  generally  recognized 
as  safe  and  effective  and  not  misbranded 
(monograph  conditions)  will  be  effective 

12  months  after  the  date  of  publication 
in  the  Federal  Register.  Therefore,  on  or 
after  August  23,  1995.  no  OTC  drug 
product  that  is  subject  to  the  monograph 
and  that  contains  a  nonmonograph 
condition,  i.e.,  a  condition  that  would 
cause  the  drug  to  be  not  generally 
recognized  as  safe  and  effective  or  to  be 
misbranded.  may  be  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  unless  it  is  the 
subject  of  an  approved  application  or 
abbreviated  application  (hereinafter 
called  application).  Fiuther,  any  OTC 
drug  product  subject  to  this  monograph 
that  is  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  response  to  the  proposed  rule  on 
OTC  nasal  decongestant  drug  products, 
11  drug  manufacturers,  1  drug 
manufacturers'  association,  1  health 
care  professional,  and  11  consumers 
submitted  comments.  Copies  of  the 
comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch  (address  above).  Any  additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  proposed  rule  is  also  on  public 
display  in  the  Dockets  Management 
Branch. 

In  proceeding  with  this  final 
monograph,  the  agency  has  considered 
all  comments  and  objections,  and  the 
changes  in  the  procedural  regulations. 

Air"OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  August  9, 1972  (37 
FR  16029)  or  to  additional  information 
that  has  come  to  the  agency's  attention 
since  publication  of  the  notice  of 
proposed  rulemaking.  The  volumes  are 


on  pubhc  display  in  the  Dockets 
Management  Branch  (address  above). 

I.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments  on  OTC  Nasal 
Decongestant  Drug  Products 

1 .  One  comment  contended  that  OTC 
drug  monographs  are  interpretive,  as 
opposed  to  substantive,  regulations.  The 
comment  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drug  rulemaking  proceedings. 

The  agency  aaoressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of 
May  11, 1972  (37  FR  9464  at  9471  to 
9472);  in  paragraph  3  of  the  preamble  to 
the  tentative  final  monograph  for  OTC 
antacid  drug  products,  published  in  the 
Federal  Register  of  November  12.  1973 
(38  FR  31260):  and  in  paragraph  2  of  the 
preamble  to  the  tentative  final 
monograph  for  OTC  cough-cold 
combination  drug  products,  published 
in  the  Federal  Register  of  August  12, 
1988  (53  FR  30522  at  30524).  FDA 
reaffirms  the  conclusions  stated  in  those 
documents  Court  decisions  have 
confirmed  the  agency's  authority  to 
issue  substantive  regulations  by 
rulemaking.  (See,  eg,  X'ational 
Nutritional  Foods  Association  v. 
Weinberger,  512  F.2d  688.  696-98  (2d 
Cir.  1975)  and  Nationa]  Association  of 
Pharmaceutical  Manufacturers  v.  FDA, 
487  F.  Supp.  412  (S.D.N.Y.  1980).  affd, 
637  F.2d  887  (2d  Cir.  1981).) 

2.  Two  comments  stated  that  nasal 
decongestants  cause  dependency  and 
should  not  be  available  OTC.  One  of  the 
comments,  from  a  physician,  obsenr'ed 
that  a  relatively  large  number  of 
individuals  with  upper  respiratory 
symptoms  (often  associated  with 
allergic  rhinitis)  begin  taking  nasal 
decongestants  and  find  that  the 
symptoms  persist  for  longer  than  1  week 
and  often  persist  for  several  months  at 

a  time.  F^arthermore,  if  the  individuals 
attempt  to  use  nasal  decongestants  for 
the  duration  of  this  period,  there  is  a 
high  likelihood  that  they  will  develop  a 
tolerance  of  the  nasal  mucosa  to  the 
decongestant  effect  of  the  medication. 
When  the  individuals  try  to  stop  the 
medication,  they  develop  a  significant 
obstructive  congestion  of  the  nasal 
mucosa  from  which  they  only 
apparently  find  relief  through  continued 
use  of  the  medicine.  Also,  the 
medication  appears  to  lose  its  effect, 
somewhat,  with  continued  use  over  a 
long  period  of  time,  thus  requiring  even 
more  frequent  use.  The  comment  stated 
this  was  particularly  a  problem  with 
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nasal  sprays  and  cited  several  patients 
who  persisted  in  using  OTC  nasal 
sprays  every  2  hours  or  so  despite 
intensive  efforts  by  the  physician  to 
discourage  such  use.  The  comment 
contended  that  easy  accessibility  of 
these  products,  due  to  their  OTC  status, 
makes  it  almost  impossible  to  vi^ean 
some  patients  from  the  use  of  nasal 
decongestants.  The  second  comment, 
from  a  consumer,  opposed  OTC  use  of 
nasal  decongestants  because  of 
experience  in  which  a  member  of  the 
family  became  dependent  on  nasal 
decongestant  sprays  in  order  to  breathe. 

The  agency  has  reexamined  the 
Cough-Cold  Panel's  discussion 
regarding  "rebound  congestion."  The 
Cough-Cold  Panel  stated  the  following: 

Because  of  the  remarkable  degree  of  nasal 
decongestion  which  follows  topical 
application  of  these  agents,  there  is  the 
tendency  on  the  part  of  patients  to  administer 
nasal  decongestants  too  frequently  and  for 
too  long  a  period  of  time.  Continued  and 
intense  drug-induced  vasoconstriction  can 
lead  to  rebound  dilation  of  the  blood  vessels 
as  the  drug  effect  subsides.  This 
phenomenon,  which  intensifies  nasal 
congestion  and  perpetuates  the  rhinitis 
condition,  has  been  termed  "'rebound 
congestion."  This  problem  is  minimized  if 
topically  applied  decongestants  are 
administered  in  accordance  with  label 
directions  at  recommended  intervals  for 
periods  not  exceeding  3  days.  (See  41  FR 
38312  at  38396.) 

Although  aware  that  continued  use  of 
nasal  decongestant  drugs  might  result  in 
rebound  congestion,  the  Cough-Cold 
Panel  thought  that  the  clinical  and 
marketing  data  it  reviewed  showed 
these  drugs  to  be  safe  and  effective 
when  used  according  to  label  directions. 
Therefore,  the  Cough-Cold  Panel 
concluded  that  such  drugs  should  be 
available  for  OTC  use  and  it 
recommended  the  following  warning: 
"Do  not  use  this  product  for  more  than 
3  days.  If  symptoms  persist,  consult  a 
physician"  (41  FR  38312  at  38423). 

In  the  tentative  final  monograph,  the 
agency  concurred  with  the  Cough-Cold 
Panel's  recommendations  that  all  nasal 
drops,  sprays,  and  jellies,  and 
propylhexedrine  in  inhalant  form  be 
labeled  to  limit  use  to  not  more  than  3 
days  so  as  to  discourage  prolonged  use 
and  that  a  doctor  should  be  consulted  if 
symptoms  persisted  after  3  days  of  use 
(See  §  341.80  (c)(2)(iii)(a)  and  (c)(2)(vi) 
in  50  FR  2220  at  2239.)  The  ingredient 
1-desoxyephedrine  in  inhalant  form  had 
to  bear  the  same  warning  except  it 
stated  7  days  instead  of  3  days.  (See 
§  341.80(c)(2)(ii)  and  discussion  in  50 
FR  2220  at  2225.) 

In  addition,  the  agency  has  reviewed 
comments  to  the  Cough-Cold  Panel's 
report  concerning  rebound  congestion 


and  finds  seven  comments  from 
allergists  who  specifically  mentioned 
ox\m«tazoline,  xylometazoline, 
naphazoline,  or  phenylephrine  as 
causing  rebound  congestion  due  to 
prolonged  or  excessive  use  (Ref.  1). 
Moreover,  the  agency  has  reviewed 
adverse  drug  reaction  reports  for  the 
years  1976  to  1993  and  finds  that  the 
two  most  frequently  reported  adverse 
effects  of  marketed  OTC  topical  nasal 
decongestant  drug  products  are  rebound 
congestion  and  drug  dependence  (Ref. 
2). 

The  agency  believes  that  the  OTC 
availabihty  of  topical  nasal 
decongestants  is  beneficial  to  many 
consumers  who  seek  temporary  relief 
from  nasal  congestion  and  concurs  with 
the  Cough-Cold  Panel's 
recommendations  that  these  products 
can  be  safely  used  according  to  label 
directions.  The  agency  is  concerned, 
however,  in  view  of  comments 
submitted  to  this  rulemaking  and 
adverse  drug  reactions  reported  to  FDA. 
that  consumers  may  not  be  adequately 
alerted  and  Wcuned  of  the  problem  of 
rebound  congestion,  which  may  be 
caused  by  prolonged  or  excessive  use  of 
these  preparations.  Thus,  the  agency 
believes  that  the  3-day  use  warning 
should  be  expanded  to  explain  to 
consumers  the  reason  for  the  3-day 
limitation  for  use  of  topical  nasal 
decongestants. 

Therefore,  in  this  final  monograph  the 
warning  in  §  341.80(c){2Kiii)(A)  for  . 
adults,  in  §  341.80(c)(2)(viii)  for 
children  under  12  years  of  age,  and  in 
§341.80  (c)(2)(v)  and  (c)(2)(ix)  for 
propylhe.xedrine  in  inhalant  form  for 
adults  and  children,  respectively,  is 
expanded  as  follows:  "Do  not  use  this 
product  for  more  than  3  days.  Use  only 
as  directed.  Frequent  or  prolonged  usa 
may  cause  nasal  congestion  to  recur  or 
worsen.  If  symptoms  persist,  consult  a 
doctor." 

The  agency  concludes  that  these 
additic»:s  to  the  labeling  included  in 
this  final  monograph  will  provide  for 
the  safe  and  effective  use  of  OTC  topical 
nasal  decongestant  drugs. 

References 
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D.)cket  No.  76N-052N.  Dockets 
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3  Referring  to  the  statements  in  the 
tentative  final  monograph  for  OTC 
antihistamine  drug  products,  "*   *    * 
antihistamines  did  not  reduce  nasal 


obstruction  and  therefore  did  not  aid  in 
sinus  drainage.  To  the  contrary,  the 
studies  indicated  that  antihistamines 
may  sometimes  ftirther  aggravate  nasal 
obstruction"  (50  FR  2200  at  2203).  one 
comment  expressed  concern  that  FDA 
not  use  this  statement  as  a  basis  for 
disagreeing  with  the  Cough-Cold  Panel's 
Categor>'  I  classification  of  combinations 
containing  an  antihistamine  and  an  oral 
nasal  decongestant. 

In  the  tentative  final  monograph  for 
OTC  antihistamine  drug  products  (50 
FR  2200  at  2203).  the  agency  made  the 
statements  quoted  above  as  pant  of  its 
discussion  that  antihistamines  are 
ineffective  for  the  treatment  of  sinus 
congestion.  It  was  not  the  agency's 
intent  to  use  the  statements  as  a  basis 
for  disagreeing  with  combination  drug 
products  containing  an  antihistamine 
and  an  oral  nasal  decongestant. 

In  the  tentative  final  monograph  for 
OTC  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic 
combination  drug  products,  the  agency 
agreed  with  the  Cough-Cold  Panel's 
Category  I  classification  of  combinations 
containing  an  antihistamine  and  an  oral 
nasal  decongestant  (53  FR  30522  at 
30539).  In  view  of  the  data  reviewed  by 
the  Cough-Cold  Panel  that  support 
combinations  containing  an 
antihistamine  and  an  oral  nasal 
decongestant  (41  FR  38312  at  38326) 
and  the  extensive  data  on  such 
combinations  that  are  available  to  the 
agency,  the  agency  reiterates  the  Cough- 
Cold  Panel's  recommendation  that 
combinations  containing  an 
antihistamine  and  an  oral  nasal 
decongestant  are  safe,  effective,  and 
rational. 

B.  Comments  on  S\\itching  Prescription 
Nasal  Decongestant  Active  Ingredients 
to  OTC  Status 

4.  Several  comments  opposed  the 
availability  of  oxymetazoline 
hydrochloride  and  xylometazoline 
hydrochloride  as  OTC  topical  nasal 
decongestants.  The  comments  also 
opposed  the  availability  of 
pseudoephedrine  hydrochloride  and 
pseudoephedrine  sulfate  at  dosage 
levels  twice  as  high  as  previously 
permitted  for  OTC  use.  The  comments 
expressed  concern  that  these  drugs 
could  be  dangerous  or  harmful  to  many 
people,  yoimg  and  old  alike.  One 
comment  felt  that  self-medicating  with 
nasal  decongestants  might  cause  damage 
to  "mucous-lined  passages"  and  that 
consumers  might  not  know  if  they  have 
one  of  the  conditions  (i.e.,  heart  disease, 
high  blood  pressure,  thyroid  disease, 
diabetes,  or  difficulty  in  urination  due 
to  enlargement  of  the  prostate  gland) 
listed  in  the  warnings  for  these 
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products.  Two  conunents  approved  of 
FDA's  requirement  for  warning 
information  in  labeling  and  supported 
the  OTC  availability  of  these  drugs. 
Another  comment  mentioned,  however, 
that  many  persons  unfortunately  do  not 
or  cannot  read  labels. 

As  discussed  in  the  tentative  final 
monograph,  the  agency  reviewed  safety 
and  effectiveness  data  on  oxymetazoline 
hydrochloride,  xylometazoline 
hydrochloride,  pseudoephedrine 
hydrochloride,  and  pseudoephedrine 
sulfate  and  agreed  with  the  Cough-Cold 
Panel  that  these  active  ingredients  could 
be  generally  recognized  as  safe  and 
effective  for  OTC  use  when 
appropriately  labeled.  (See  50  FR  2220 
at  2222  to  2223,  2229  to  2230,  and  2233 
to  2234.)  The  comments  did  not  submit 
any  data  to  show  that  these  ingredients 
should  not  be  available  OTC. 

To  enhance  the  safe  use  of  these 
ingredients,  in  the  tentative  final 
monograph,  the  agency  modified  several 
of  the  Cough-Cold  Panel's 
recommendations  regarding 
pseudoephedrine  hydrochloride  and 
pseudoephedrine  sulfate  as  oral  nasal 
decongestants,  and  oxymetazoline 
hydrochloride  and  xylometazoline 
hydrochloride  as  topical  nasal 
decongestants.  For  example,  the  agency 
reduced  the  maximum  adult  oral  dosage 
of  pseudoephedrine  preparations  from 
360  milligrams  (mg)  to  240  mg  in  24 
hours  (50  FR  2229  to  2230).  The  agency 
also  proposed  that  topical  nasal 
decongestant  products  containing 
oxymetazoline  hydrochloride  and 
xylometazoline  hydrochloride  not  be 
used  in  children  under  6  years  of  age 
unless  recommended  by  a  doctor  (50  FR 
2222  to  2223). 

Regarding  one  comment's  concern 
that  self-medicating  with  OTC  nasal 
decongestants  might  cause  damage  to 
"mucous-lined  passages,"  the  comment 
did  not  explain  its  use  of  the  term 
"mucous-Uned  passages,"  nor  did  it 
submit  any  data  to  substantiate  its  claim 
that  OTC  nasal  decongestants  at  the 
recommended  dosages  can  cause 
damage  to  "mucous- lined  passages.  " 
Although  frequent  and  prolonged  use  of 
topical  nasal  decongestants  may  lead  to 
rebound  congestion  (see  comment  2  in 
section  LA.  of  this  document),  the 
agency  is  unaware  of  possible  long-term 
damage  to  "mucous-Uned  passages"  if  a 
topical  nasal  decongestant  drug  product 
is  used  for  a  short  period  of  time  and 
according  to  directions.  As  the  Cough- 
Cold  Panel  pointed  out,  the  problem  of 
rebound  congestion  is  not  a  factor  with 
use  of  the  orally  administered  nasal 
decongestants  (41  FR  38312  at  38397). 

Regarding  the  comment's  concern  that 
consumers  might  not  know  if  they  have 


one  of  the  conditions  listed  in  the 
warnings  for  these  products  (i.e.,  heart 
disease,  high  blood  pressure,  thyroid 
disease,  diabetes,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland),  the  agency  notes  that 
there  are  additional  warnings  in  the 
monograph  informing  consumers  that 
topical  nasal  decongestants  should  not 
to  be  used  for  more  than  3  days  and  that 
oral  nasal  decongestants  should  not  be 
used  for  more  than  7  days,  and  if 
symptoms  persist,  to  consult  a  doctor. 
Because  these  products  are  intended  to 
be  used  for  a  Umited  time  only,  the 
agency  believes  that  the  risk  of  adverse 
effects  at  the  recommended  oral  or 
topical  dosages  is  minimal.  Moreover, 
the  agency  believes  that  persons  having 
most  of  the  conditions  listed  in  the 
warning  (heart  disease,  thyroid  disease, 
diabetes,  difficulty  in  urination)  would 
be  aware  of  their  condition  (because  of 
other  apparent  symptoms)  and  be  imder 
medical  treatment,  and  the  warning 
instructs  them  not  to  use  the  product 
unless  directed  by  a  doctor. 

There  is  a  concern;  however,  for 
individuals  having  certain  conditions 
that  may  have  no  apparent  symptoms. 
High  blood  pressure  is  a  well-known 
example  of  such  a  disease.  Persons  with 
high  blood  pressure  may  be  unaware 
that  they  have  the  condition  and  may 
use  a  nasal  decongestant  without  being 
aware  that  the  nasal  decongestant  drug 
can  affect  the  condition.  Nasal 
decongestants  and  other 
sympathomimetic  drugs  can  produce  a 
variety  of  adverse  effects  and  should  be 
used  with  caution  in  individuals  with 
high  blood  pressure  (Refs.  1  and  2).  Of 
the  estimated  58  milUon  hypertensive 
individuals  in  the  United  States,  about 
20  percent  (approximately  11  miUion) 
do  not  know  they  have  high  blood 
pressvue  (Ref.  3).  If  high  blood  pressure 
is  not  treated,  problems  such  as  heart 
failure,  stroke,  and  kidney  disease  may 
occur.  The  agency  believes  that  periodic 
medical  examinations,  high  blood 
pressure  screening  programs,  and 
education  are  the  most  important  tools 
to  detect  undiagnosed  hypertensive 
individuals.  The  agency  encourages 
consumers  to  take  advantage  of  such 
programs  to  help  minimize  the  risks 
associated  with  undiagnosed  high  blood 
pressiue. 

Regarding  the  comment  that  many 
persons  unfortunately  do  not  or  cannot 
read  labels,  the  agency  notes  that 
section  502(c)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
352(c))  requires  that  a  drug  be  labeled 
"*  •  *  in  such  terms  as  to  render  it 
likely  to  be  read  and  imderstood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  us«^  "The 


labeling  in  this  final  monograph  is 
intended  to  meet  this  statutory 
requirement. 

The  safety  and  effectiveness  data  on 
oxymetazoline  hydrochloride, 
xylometazohne  hydrochloride, 
pseudoephedrine  hydrochloride,  and 
pseudoephedrine  sulfate  that  were 
reviewed  by  the  Cough-Cold  Panel  and 
the  agency  support  the  agency's 
conclusion  that  these  ingredients  can  be 
generally  recognized  as  safe  and 
effective  for  OTC  use  when  marketed  in 
accordance  with  the  labeling  and  othor 
conditions  established  in  this  finsl 
monograph. 
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C.  Comments  on  Specific  OTCWi^nl 
Decongestant  Active  Ingredients 

5.. One  comment  requested  that  the 
agency  place  camphor  (0.1  percent), 
eucalyptus  oil  (0.025  percent),  and 
menthol  (0.05  percent)  in  Category  I  as 
individual  OTC  topical/inhalant  nasal 
decongestants  for  use  in  a  hot  steam 
vaporizer;  and  place  the  ingredients 
camphor  (4.73  to  5.3  percent), 
eucalyptus  oil  (1.2  to  1.3  percent),  and 
menthol  (2.6  to  2.8  percent)  in  Categon,- 
I  as  individual  OTC  topical/inhalant 
nasal  decongestants  for  use  in  a  chest 
rub  ointment  form.  The  comment 
submitted  three  controlled  clinical 
studies  (CRD  83-10,  CRD  82-10,  and 
CRD  82-09)  and  two  pilot  cUnical 
studies  (CRD  74-63A  and  CRD  75-39)  of 
the  individual  ingredients  to  support  its 
request  (Ref  1).  The  first  study  (CRD 
83-10)  concerned  the  single  aromatics 
in  steam  from  a  vaporizer.  The  other 
four  studies  concerned  the  single 
aromatics  in  petrolatum  appUed  to  the 
chest  and  throat.  In  response  to  the 
agency's  concerns  regarding  the 
statistical  analysis  of  study  CRD  83-10 
(Ref.  2),  the  comment  provided  a 
statistical  reanalysis  of  the  study  (Ref. 
3). 

The  agency  has  reviewed  the  data  and 
determined  that  the  clinical  studies  do 
not  support  the  reclassification  of  the 
individual  ingredients  as  requested  by 
the  comment.  Although  one  study  (CRD 
83-10)  shows  some  statistically 
significant  evidence  of  the  effectiveness 
of  camphor,  eucalyptus  oil,  and  menthol 
as  topical/inhalant  nasal  decongesi^nts 
administered  by  steam  vaporizatioi:. 
Ihore  are  certain  sta'.islical  problems 
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with  the  daU  that  make  the  results 
questionable.  Although  the  statistical 
reanalysis  provides  some  statistical 
evidence  of  efficacy,  the  agency 
concludes  that  stronger  evidence  of 
efficacy  from  a  second  study  is  needed 
(Ref.  4).  The  other  four  studies  (CRD  82- 
10.  CRD  82-09,  CRD  74-63A.  and  CRD 
75-39)  are  insufficient  to  demonstrate 
the  effectivmess  of  camphor,  eucalyptus 
oil.  and  m«ithol  as  individual  topical/ 
inhalant  nasal  decongestants  in  a  chest 
rub  ointment  form. 

Study  CRD  83-10  was  designed  to 
determine  the  individual  topical/ 
inhalant  nasal  decongestant  effect  of 
camphor,  eucalyptus  oil,  and  menthol 
vaporized  in  steam  compared  to 
unmedicated  steam.  In  this  single-blind, 
parallel  study,  234  subjects  with  acute 
upper  respiratory  tract  infection  were 
equally  divided  into  4  treatment  groups 
(vaporized  camphor,  eucalyptus  oil, 
menthol,  or  steam  control).  Nasal  airway 
resistance  was  measured  with  a 
rhinomanometer  before  treatment,  ever\- 
15  minutes  (min)  for  the  first  hour  and  " 
every  30  min  for  the  second  hour.  The 
investigator  reported  that  when  the 
individual  observation  time  points  were 
examined,  the  results  indicated  that 
each  ingredient  was  significantly  more 
effective  in  reducing  nasal  congestion 
than  steam  alone  at  each  15-min  intenal 
over  the  first  hoii/  (all  p  <0.02)  and  over 
the  entire  2-hour  exposure  period. 

Although  the  comment  claimed  that 
study  CRD  83-10  showed  each  active 
ingredient  to  be  statistically  better  than 
placebo  (steam)  control,  the  agency  has 
determined  that  the  data  and  the 
reanalysiii  of  study  CRD  83-10  alone  do 
not  provide  adequate  support  for  the 
monograph  status  of  camphor, 
eucal>-ptusoil,and  mentliol  as 
individual  topical/inhalant  nasal 
decongestant  ingredients  for  several 
reasons.  First,  there  was  an  improper 
use  of  baseline  values;  for  example,  the 
baseline  values  were  measured  15  min 
and  0  min  before  treatment,  but  onlv  the 
0-minute  measurement  was  used  as  the 
baseline  value.  Conversely,  ia  study 
CRD  82-10.  the  baseline  x'alues  were 
taken  as  the  average  of  15-  and  0-min 
pretreatment  measurements.  S«-tond. 
the  use  of  the  Bartle'fs  test  to  verify  the 
assumption  of  homogeneity  of  the  ' 
variances  in  the  logarithm-'trar.sformed 
data  demonstrated  that  the  homogeneity 
of  the  variances  was  found  to  be 
acceptable  for  only  the  first  60  min.  i.e.. 
variances  among  treatment  groups  wore 
not  significantly  different  for  the 
periods  of  15.  30.  45,  and  60  min. 
However,  statistically  significant 
differences  were  found  at  90  min,  120 
m  n.  and  overall,  with  the  steam  control 
!:roup  showing  an  unacceptable 


consistently  higher  variance  than  the 
active  ingredient  treatment  groups. 
Third.  t|»  reanalysis  of  the  logarithm- 
transformed  rhinonianometer 
measurement  data  by  the  Kruskal-Wallis 
test  (a  nonparametnc  test)  showed  that 
the  active  ingredients  were  statistically 
better  than  the  steam  control  group  only 
within  the  first  hour  of  the  study  and 
not  significantly  better  than  the  steam 
control  ^up  after  one  hour.  The.se 
weak  findings  would  be  further 
weakened  if  adjustment  for  p-value  for 
multiple  testing  of  time  points  were 
made. 

Should  another  study  be  done,  a 
repeated  measurement  analysis  (i.e.,  an 
overall  analysis)  of  the  rhinomanometer 
data  needs  to  consider  the  increase  in 
variance  over  all  time  points  to  remedy 
the  problem  of  repeated  testings. 
Further,  if  vari^ces  in  results  increase 
over  the  time  period  in  an  additional 
study,  the  reason  for  this  occurrence 
needs  to  be  addressed. 

Study  CRD  82-10  compared  the  .-xasal 
decongestant  effects  of  the  individual 
ingredients  camphor  5.2  percent. 
eucalyptus  oil  1.3  percent,  and  menlhol 
2.8  percent  in  petrolatum  against  a 
petrolatum  placebo  in  40  subjects  per 
group  with  acute  corj-zal  rhinitis 
(common  cold)  using  a  randomized 
parallel  design.  The  investigator 
reported  Ihat  there  were  no  statistically 
significant  differences  between 
treatments  with  respect  to  objectively 
measured  nasal  congestion  for  the  total 
study  populaUon.  Study  CRD  82-09 
used  the  same  protocol  as  CRD  82-10, 
uith  39  to  42  subjects  per  group.  This 
study  also  did  not  show  any  statistically 
significant  differences  between  test  and 
control  trtatments.  In  conclusion,  both 
studies.  CRD  82-10  and  CRD  82-09, 
provide  no  statistically  significant  data 
that  the  individual  active  ingredients 
were  better  than  petrolatum  control  in 
reducing  nasal  congestion  in  subjects 
with  acute  coryzal  rhinitis. 

Regarding  the  two  pilot  studies  (CRD 
74-63A  and  CRD  75-39),  the  agencv 
notes  that  both  studies  used  the  same 
protocol.  The  studies  were  randomized 
crossover  studies  using  subjects  with 
colds.  Comparisons  were  made  by 
objective  ttieastu^ment  of  nasal  airway 
resistance  usmg  anterior 
rhinf.manomct.'-y.  Study  CRD  74-63A 
compared  a  commercial  product 
containing  a  combination  of  volatile 
aron:atic  ails  with  the  following 
individual  ingredients:  Eucalyptus  oil 
1.33  percent  in  a  petrolatum  base, 
turpentine  oil  5.12  percent  in  a 
petrolatum  base,  and  petrolatum 
(placebo).  Study  CRD  75-39  compared 
the  nasal  decongestant  effects  of  a 
commercial  product  containing  a 


combination  of  volatile  aromatic  oils 
with  the  following  individual 
ingredients:  Camphor  4.7  perceut  in  a 
petrolatum  base,  menthol  2.6  perc«it  in 
a  petrolatum  l)ase,  and  petrolatum 
(placebo).  A  summary  statistical 
analysis  of  studies  CRD  74-63A  and 
CRD  75-39.  prepared  by  the  comment's 
statistician  (Ref.  2).  states  that  these 
studies  show  no  statistical  advantages 
for  the  components  over  petrolatum  and 
that  the  absence  of  statistical 
significance  in  these  studies  is  not 
unexpected  because  of  the  small  sample 
sizes  of  the  treatment  groups. 
Furthermore,  significant  residual  effects 
were  detected  in  the  data  ft-om  these 
studies,  indicating  that  the  crossover 
model  was  inappropriate.  The  agency 
concludes  that  studies  CRD  74-63A  and 
CRD  75-39  do  not  provide  adequate 
data  to  demonstrate  the  effectiveness  of 
camphor,  eucalyptus  oil,  and  menthol 
as  individual  topical/inhalant  active 
ingredients  when  adraini^,tered  in  a 
chest  nil}  cinlment  form. 

In  conclusion,  the  submitted  data  are 
insufficient  to  generally  recognize 
camphor,  eucalyptus  oil.  and  menthol 
as  safe  and  effective  as  individual 
topical/ inhalant  nasal  decongestant 
active  ingredients,  eiiher  in  petrolatum 
applied  to  the  chest  and  throat  or  in  a 
hot  steam  vaporizer.  Therefore,  at  this 
time,  these  ingredients  for  these  uses  are 
not  being  Included  in  the  final 
monograph  for  OTC  nasal  decongestant 
drug  products,  Combination  products 
containing  these  ingredients  are 
discussed  in  the  tentative  final 
monograph  for  OTC  cough-cold 
combination  drug  products,  published 
in  the  Federal  Register  of  August  12. 
1988  (53  FR  30522).  hi  that  tentaUve 
final  monograph  nasal  decongestant  use 
vva3  discussed  in  comment  59  (53  FR 
30522  at  30550),  and  antitussive  use 
was  discussed  in  comments  56  and  57 
(53  FR  30522  at  30547  to  30548).  These 
combi.nation  products  will  be  addressed 
in  the  final  monograph  for  OTC  cough- 
cold  combination  drug  products,  which 
will  be  published  in  a  future  issue  of  the 
Federal  Register. 

The  agency's  detailed  comments  and 
evaluations  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  3). 
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6.  One  comment  submitted  data  (Refs. 
1  and  2)  to  support  the  effectiveness  of 
ephedrine  €ind  its  salts  as  an  oral  nasal 
decongestant.  The  data  consisted  of  four 
studies  (CRD  7&-04,  CRD  78-06,  CRD 
78-26,  and  CRD  78-27)  (Refs.  3  through 
6)  in  which  the  data  were  pooled  and 
analyzed  as  one  study;  three  single- 
investigator  studies  (CRD  74-9,  CRD  74- 
57.  and  CRD  76-61)  (Refs.  7.  8,  and  9); 
and  four  articles  from  the  scientific 
literature  (Refs.  10  through  13). 
Additional  statistical  information  (Ref. 
2)  was  provided  by  the  comment  in 
response  to  the  agency's  request  (Ref. 
14).  The  comment  also  noted  that  the 
agency  concluded  in  the  tentative  final 
monograph  for  OTC  bronchodilator  drug 
products  (47  FR  47520  at  47527, 
October  26, 1982)  that  ephedrine  and  its 
salts  at  a  25-mg  oraldose  as  a 
bronchodilator  are  safe  for  OTC  use.  The 
comment  requested  that  ephedrine  and 
its  salts  be  placed  in  Category  I  for  oral 
nasal  decongestant  use  at  a  dosage  of  8 
to  25  mg  every  4  hours,  not  to  exceed 
75  mg  in  24  hours. 

The  pooled  study  (studies  CRD  78-04, 
CRD  78-06,  CRD  78-26,  and  CRD  78- 
27)  (Refs.  3  through  6)  involved  a  total 
of  445  subjects  obtained  by  4  different 
investigators.  These  were  parallel 
studies  with  60  subjects  participating  in 
CRD  78-04.  54  subjects  in  CRD  78-06, 
202  subjects  in  CRD  78-26,  and  129 
subjects  in  CRD  78-27.  Each  study 
group  was  subdivided  into  three 
sub^ups.  The  subjects  in  each 
subgroup  received  a  single  dose  of 
aqueous  solution  contedning  ephedrine 
sulfate  8  mg/dose,  ephedrine  sulfate  12 
mg/dose,  or  an  aqueous  placebo.  Nasal 
airway  resistance  was  measured  by 
Vick's  Rhinomanometer  at  30,  60,  90, 
120,  and  180  min  after  the  dose  was 
given. 

In  analyzing  the  data  in  the  pooled 
study,  the  agency  noted  that  out  of  the 
four  studies,  there  were  only  sporadic 
statistically  significant  rhinomanometer 
data  differences  in  favor  of  ephedrine  12 
mg  over  placebo  in  Study  CRD  78-26 
(Ref.  5).  For  subjective  subject  ratings  of 
nasal  congestion,  there  were  only 
sporadic  statistically  significant 
differences  in  favor  of  ephedrine  12  mg 
over  placebo  in  Study  CRD  78-26.  With 
sample  sizes  ranging  from  17  to  45 
subjects  per  treatment  group,  there 
should  be  adequate  statistical  power  to 
detect  a  significant  clinical  difference  if 


it  exists.  However,  both 
rhinomanometer  measurements  and 
subject  ratings  of  nasal  congestion  data 
failed  to  clearly  differentiate  ephedrine 
from  placebo  in  these  studies. 

In  the  pooled  data  analysis, 
significant  treatment  by  center 
interaction  was  found  in  3  of  the  5  time- 
point  analyses  (p  <0.15).  Six  of  25  time- 
point  analyses  (24  percent)  showed  that 
placebo  was  the  same  or  better  than 
ephedrine.  A  statistical  reanalysis  of  the 
data  (Ref.  2)  did  not  estabUsh  any 
statistical  evidence,  either  in  the  pooled 
data  or  in  any  of  the  individual  studies, 
that  ephedrine  is  superior  to  the  placebo 
control  in  reducing  nasal  congestion. 
The  agency  also  notes  that  this 
reanalysis  of  the  data  using  the  Kruskal- 
Wallis  test  (a  nonparametric  version  of 
"one-way"  analysis  of  variance)  does 
not  remove  the  issue  of  center 
interaction.  Further,  the  mathematical 
model  that  was  used  to  analyze  the 
rhinomanometer  data  provides  an 
extremely  low  R-square  value.  Hence, 
the  agency  considers  these  findings  as 
casting  doubt  on  the  poolability  of  these 
efficacy  data  and  believes  that 
conclusions  should  be  drawn  based  on 
the  results  from  individual  studies. 
Therefore,  the  agency  concludes  that  the 
data  in  the  pooled  study  fail  to  provide 
substantive  statistical  evidence  of 
effectiveness. 

The  single-investigator  studies  (CRD 
74-9,  CRD  74-57,  and  CRD  76-61) 
(Refs.  7,  8,  and  9)  involved  a  total  of  316 
subjects.  Study  CRD  74-57  (Ref.  8)  did 
not  show  any  statistically  significant 
difference  between  ephedrine  and 
placebo.  This  parallel-design,  double- 
blind,  computer-randomized  study  used 
nasal  airway  flow  rate  measiu^ments  to 
compare  the  nasal  decongestant  effect  of 
solutions  of  ephedrine  sulfate  8  mg/30 
milliliters  (mL),  ephedrine  sulfate  16 
mg/30  mL,  phenylpropanolamine 
hydrochloride  37.5  mg/30  mL,  and  a  30 
mL  placebo  vehicle  solution  containing 
no  active  ingredient.  Two  doses  were 
given,  4  hours  apart.  A  total  of  189 
subjects  with  nasal  congestion  due  to 
coryza  was  divided  among  the  4 
treatment  groups.  The  results  showed 
that  the  phenylpropanolamine  solution 
had  the  greatest  effect  on  increasing 
nasal  airflow  when  compared  with  both 
doses  of  ephedrine  and  the  placebo. 
Both  doses  of  ephedrine  produced 
significantly  greater  flow  than  placebo 
overall,  but  not  at  any  of  the  individual 
time  intervals.  The  effect  of  ephedrine 
16  mg/30  mL  also  approached 
significance  at  the  final  evaluation  (2 
hours  after  the  second  dose).  There  were 
no  significant  differences  noted  in  the 
subjective  evaluation  of  runny  nose, 
post-nasal  drip,  watery  eyes,  and 


number  of  sneezes.  However,  the  use  of 
the  ephedrine  16  mg/30  mL  solution 
seemed  to  be  beneficial  in  reducing  the 
number  of  "nose  blows." 

Study  CRD  74-9  (Ref.  7)  also  did  not 
demonstrate  any  statistically  significant 
difference  between  ephedrine  and 
placebo.  This  was  a  parallel-design 
study  employing  86  subjects  with  nasal 
congestion  due  to  coryza.  The  subjects 
were  divided  into  3  subgroups  with  29 
subjects  receiving  ephedrine  sulfate  8 
mg/30  mL  (aqueous  vehicle),  29  subjects 
receiving  phenylpropanolamine 
hydrochloride  25  mg/30  mL  (aqueous 
vehicle),  and  28  subjects  receiving  30 
mL  of  the  aqueous  vehicle  alone.  It  was 
noted  in  this  study  that  sorbitol  was 
added  to  the  test  solution  given  to  the 
first  34  subjects.  However,  when  3 
subjects  (1  in  each  of  the  3  treatment 
groups)  experienced  intestinal  distress, 
the  remaining  52  subjects  were  given  an 
aqueous  test  solution  without  the 
sorbitol.  The  agency  notes  that,  in 
general,  no  clinical  conclusions  can  t>e 
derived  from  this  study  because  of  the 
differing  results  obtained  between  the 
sorbitol  and  nonsorbitol-containing  test 
solutions. 

Only  one  study.  CRD  76-61  (Ref.  9). 
showed  some  favorable  results.  This 
study  was  a  double-blind,  computer- 
randomized  crossover  study  involving 
41  subjects  having  nasal  congestion  due 
to  coryza.  Eighteen  subjects  received  8 
mg  of  ephedrine  sulfate  and  23  subjects 
received  12  mg  of  ephedrine  sulfate  on 
one  of  two  test  days,  both  administered 
in  30  mL  of  aqueous  vehicle.  All  41 
subjects  received  aqueous  vehicle 
placebo  on  the  other  test  day.  Nasal 
airway  resistance  was  used  as  an 
objective  measure  of  nasal  congestion 
and  changes  therein.  Resistance  was 
measured  by  Vick's  Rhinomanometer 
before  treatments  were  administered 
and  at  30, 60,  90, 120.  and  180  min  after 
treatments,  which  were  24  hours  apart. 
Subjective  ratings  were  also  recorded 
before  each  measurement.  Subjectively, 
subjects  using  the  8-mg  and  12-mg  doses 
of  ephedrine  sulfate  perceived  an 
improvement  in  nasal  decongestion  to  a 
statistically  significant  extent,  but  the 
comparisons  with  placebo  results  were 
not  significant.  As  determined  by  nasal 
airway  resistance  measurements,  txjth 
the  8-mg  and  12-mg  doses  of  ephedrine 
sulfate  decreased  the  nasal  congestion  of 
subjects  to  a  statistically  significant 
extent  overall,  in  comparison  with  the 
results  obtained  with  the  placebo. 
However,  the  agency  considers  the 
results  of  the  study  to  be  inconsistent 
because  the  ephedrine  8-mg  group 
obtained  some  favorable  results  over 
placebo  at  60  min  after  treatment,  but 
the  ephedrine  12-mK  group  obtained 
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cmly  sp<»radically  favorable  results.  In 
addition,  the  12-nig  group  obtained 
significant  results  only  Mdthin  the  first 
hour  after  treatment,  while  the  8-mg 
group  did  not  obtain  significant  results 
until  1  hour  after  treatment.  These 
discrepancies  are  not  adequately 
explained.  The  agency  believes  that  the 
findings  in  both  the  pooled  studies 
(Refs.  3  through  6)  and  the  individual 
study  C31D  76-61  (Ref.  9)  would  be 
further  weakened  if  adjustments  for 
multiple  testings  of  hypotheses  were 
made. 

With  re^utl  to  the  four  articles  (Refs. 
10  through  13)  from  the  literature,  the 
agency  finds  that  these  articles  are  not 
supportive  of  either  the  pooled  study  or 
the  individual  studies.  The  McLaurin, 
Shipman.  and  Rosedale  study  (Ref.  10) 
was  reviewed  by  the  Cough-Cold  Panel, 
which  found  that  it  did  not  contain  any 
conclusive  data  to  support  claims  of 
nasal  decongestant  effectiveness  for  8  to 
12  mg  ephedrine  doses  contained  in 
OTC  drug  products  (41  FR  38312  at 
38408).  Although  the  Cough-Cold  Panel 
stated  that  the  study  demonstrated  nasal 
decongestant  effectiveness  of  orally 
administered  ephedrine  sulfate  in  doses 
of  25  mg,  the  agency  considers  the  study 
inadequate  to  establish  effectiveness 
because  it  was  not  controlled.  The  study 
by  Gowen  and  Nedzel  (Ref.  11)  and  the 
study  by  Mothersill  (Ref.  12)  are  not 
adequate  because  the  results  were 
subjective  and  ephedrine  was  not 
studied  alone,  but  in  combination  with 
other  active  ingredients.  Likewise,  the 
Aschan  study  (Ref.  13)  also  was  not  a 
single  active  ingredient  study. 

Although  safety  is  not  a  problem,  as 
the  comment  noted,  based  on  the  lack 
of  adequate  data  to  demonstrate 
effectiveness,  ephedrine  and  its  salts  are 
not  being  included  as  oral  nasal 
decongestant  ingredients  in  this  final 
monograph.  The  agency's  detailed 
comments  and  evaluation  of  the  data  are 
on  file  in  the  E>ockets  Management 
Branch  (Ref.  15). 
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7.  One  comment  submitted  a  citizen 
petition  requesting  that  10  mg  menthol 
in  a  solid  dosage  form  for  use  as  a 
topical/inhalant  nasal  decongestant  be 
included  in  the  final  monograph  (Refs. 
1  and  2).  The  comment  requested  the 
followiag  directions  for  use  for  the  10- 
mg  menthol  solid  dosage  form:  "Adults 
and  cliildren  3  to  under  12  years  of  age: 
dissolve  one  solid  dosage  form  in  the 
mouth  every  2  hours  as  needed.  Do  not 
cliew.  Children  under  3  years  of  age: 
consult  a  doctor." 

The  agency  has  reviewed  the  petition 
and  other  information  and  finds  the  data 
supportive  of  the  effectiveness  of  a  10- 
mg  menthol  lozenge  as  a  single  dose  for 
topical  nasal  decongestant  use. 
Houevar,  the  agency  h;is  concluded  that 


the  data  are  not  sufficient  to  include  the 
ingredient  in  the  monograph  for  the 
reasons  discussed  below. 

The  petition  included  a  double-blind, 
randomized,  placebo-controlled, 
parallel-design,  single-dose  study  of  a 
10-mg  menthol  lozenge  in  subjects  with 
viral  rhinitis.  The  subjects  were  at  least 
18  years  of  age  with  symptoms  of  stuffy 
nose,  runny  nose,  sneezing,  and/or 
cough  of  no  more  than  48  hours 
duration.  The  objective  of  the  study  was 
to  determine  if  statistically  significant 
decreases  in  nasal  airway  resistance 
occurred  at  specific  intervals  after 
administration  of  the  drug.  Posterior 
rhinometry  measurements  were 
correlated  with  the  subjects'  subjective 
ratings  of  decongestant  activity. 
Measiu-ements  of  nasal  flow/resistance 
were  made  5  min  before  and 
immediately  prior  (0  min)  to 
administration  of  the  test  lozenge  and  at 
15,  30.  60, 90,  and  120  min  after  dosing. 
The  measurement  immediately  prior  to 
dosing  was  used  as  the  baseline 
measurement.  The  nasal/flow  resistance 
data  were  analyzed  by  a  repeated 
measures  analysis  of  variance  with  6 
time  points  (baseline,  15.  30. 60. 90.  and 
120  min)  as  the  repeat  factor.  Changes 
fi'om  the  baseline  at  the  post-treatment 
time  points  were  also  analyzed  iising  a 
one-way  analysis  of  variance. 

The  agency  notes  that  the  protocol  for 
this  study  is  similar  to  that  proposed  by 
the  Panel  (41  FR  38312  at  38415).  The 
Cough-Cold  Panel  recommended  that  a 
study  to  show  effectiveness  of  a  nasal 
decongestant  drug  should  be  a  double- 
blind,  placebo-controlled  assessment  of 
the  drug's  ability  to  decrease  nasal 
airway  resistance.  The  Cough-Cold 
Panel  also  considered  subjective 
assessment  by  the  subjects  to  be 
desirable.  The  Cough-Cold  Panel  stated 
that  where  rebound  congestion  with 
repeated  use  is  a  concern,  labeling- 
should  specify  short-term  use  in 
providing  temporary  relief  of  symptoms. 
The  Cough-Cold  Panel  recommended 
that  specific  data  be  obtained  by  testing 
the  nasal  decongestant  in  the 
concentrations  and  maximal  dosage 
frequencies  to  be  recommended  for 
periods  of  at  least  1  week  to  address  the 
incidence  and  severity  of  a  drug- 
induced  increase  in  nasal  airway 
resistance.  The  Cough-Cold  Panel 
required  two  positive  studies  based  on 
the  results  of  two  different  investi^tors 
or  laboratories  to  show  effectiveness. 

The  agency  finds  that  the  results  of 
the  study  suggest  that  10  mg  menthol  in 
a  solid  dosage  form  is  effective  in  the 
relief  of  nasal  congestion  due  to  viral 
rhinitis.  However,  the  repeated 
measures  analysis  of  variance  results 
were  not  informative  because  they 
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included  the  baseline  levels  in  the 
analysis.  By  deleting  the  baseline  levels 
from  the  analysis,  the  agency  notes  that 
the  multivariate  analyses  of  the  data    ' 
using  the  Statistical  Analysis  System 
Institute  statistical  system  showed  a 
significant  treatment  effect  but 
nonsignificant  time  and  treatment  by 
time  interaction.  The  results  of  the 
study  support  a  2-hour  duration  of 
action  bom  a  single  dose.  However, 
because  the  proposed  directions  for  the 
product  include  multiple  doses  (i.e., 
"every  2  hours  as  needed"),  another 
study  involving  multiple  doses  is 
needed  to  support  effectiveness.  The 
study  needs  to  be  done  using  the  same 
dosage  with  the  drug  given  at  the  same 
time  intervals  as  proposed  for  the  label 
directions.  A  3-day  study  is  necessary  to 
show  effectiveness  as  a  nasal 
decongestant  if  the  product  will  be 
indicated  for  colds  and  7  days  if 
indicated  for  allergies. 

The  agency  notes  that  the  petition  did 
not  address  the  potential  problem  of 
rebound  congestion  occurring  with 
repeated  use  of  menthol  lozenges.  In  the 
tentative  final  monograph  (50  FR  2220 
at  2233),  the  agency  discussed  the 
occurrence  of  rebound  congestion 
resulting  from  topical  nasal 
decongestants  in  a  lozenge  or 
mouthwash  dosage  form.  The  agency 
stated  that  when  ingredients  such  as 
menthol  are  administered  in  the  form  of 
lozenges,  rebound  is  unlikely  to  occur 
and  that  it  may  be  more  appropriate  to 
use  a  7-day  warning,  i.e.,  "Do  not  use 
this  product  for  more  than  7  days," 
rather  than  a  3-day  warning.  However, 
because  such  lozenges  are  not  included 
in  this  final  monograph,  such  a  warning 
requirement  is  not  apphcable  at  this 
time.  The  agency  believes  that  the 
potential  for  rebound  congestion  to 
occur  should  be  studied  in  any  multi- 
dose  study,  such  as  the  study  discussed 
above,  involving  topical  nasal 
decongestants  in  a  lozenge  or 
mouthwash  dosage  form  to  rule  out  the 
potential  for  rebound  congestion  to 
occur  and  to  determine  which  warning 
statement  would  be  appropriate  to  use 
for  the  product. 

Based  on  the  above  information,  the 
agency  is  not  including  10  mg  menthol 
in  solid  dosage  form  as  a  topical  nasal 
decongestant  in  this  final  monograph. 
The  agency's  detailed  comments  and 
evaluations  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  3). 
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8.  One  comment  ob)ected  to  the 
agency's  proposal  in  the  tentative  final 
monograph  to  restrict  to  professional 
labeling  the  use  of  oxymetazoline 
hydrochloride  in  children  imder  6  years 
of  age  because  this  action  would 
e.xclude  such  use  from  general 
consumer  labeling.  Referring  to  studies 
that  showed  substantial  difi^erences 
when  oxymetazoline  was  given  to  dogs 
intranasally  and  intravenously  to  eUcit 
a  cardiovascular  effect  (i.e.,  increase  in 
blood  pressure),  the  comment  stated 
that  the  amount  of  oxymetazoline 
required  to  eUcit  any  systemic  effect  by 
the  intranasal  route  would  be  virtually 
unachievable  with  marketed  products. 
Thus,  according  to  the  comment,  it 
would  be  extremely  unlikely  that  a 
child  could  receive  a  dose  of 
oxymetazoline  that  would  have 
systemic  effects.  In  addition,  the 
comment  stated  that  a  review  of  the 
company's  adverse  experience  files 
showed  no  cardiovascular  side  effects 
fi-om  oxymetazoline  that  were  not 
associated  with  significant  overuse 
(either  in  frequency  of  use,  quantity  of 
use,  or  both).  The  comment  added  that 
a  tabulation  of  the  company's  and  FDA's 
adverse  reaction  files  for  oxymetazoline 
for  the  period  1975  to  1989  showed  only 
three  cases  of  adverse  reactions  in 
children.  The  comment  stated  that  the 
scarcity  of  adverse  reaction  experiences 
demonstrates  that  there  is  no  safety 
problem.  Further,  the  comment 
contended  that  limiting  pediatric 
formulations  (0.025  percent)  of 
oxymetazoline  to  professional  labeling 
(excluding  use  from  consumer  labeling) 
is  inappropriate  because  an  OTC  drug 
must  first  be  available  to  constuners 
with  proper  labeling  before  professional 
labeling  can  apply.  The  comment 
contended  that  the  agency's  jiistification 
for  placing  0.025  percent  oxymetazoUne 
in  professional  labeling,  i.e.,  that  there 
is  a  theoretical  possibility  of  a  young 
child  swallowing  excessive  amounts  of 
a  potent  long-acting  drug  due  to 
difficulty  in  administering  accurate 
dosages,  is  unfounded.  The  comment 
stated  that  if  this  problem  does  exist,  it 
would  also  be  a  problem  with  the 
shorter  acting  topically  applied  nasal 
decongestant  drug  products  because 
these  shorter  acting  drtig  products  are 
administered  more  often.  If  this  is  the 
case,  according  to  the  comment,  then 
the  shorter  acting  drug  products  labeled 


for  use  in  yoimg  children  should  be 
labeled  with  the  same  age  restrictions  as 
proposed  for  oxymetazoline. 

With  respect  to  the  agency's  concern 
that  it  is  difficult  to  measure  the  correct 
dose  in  a  small  child  and  that  the  child 
may  receive  an  excessive  dose  by 
swallowing  the  administered 
medication  (50  FR  2220  at  2230),  the 
comment  contended  that  drops  are  more 
easily  administered  than  sprays.  The 
comment  stated  that  drops  are 
sufficiently  accurate  to  ass\u%  safe  use 
in  children  and  that,  to  the  best  of  its 
knowledge,  all  pediatric  formulations 
(0.025  percent)  of  oxymetazoline  are 
marketed  for  use  as  drops,  not  sprays. 
The  comment  noted,  specifically,  that 
the  orifice  of  the  dropper  of  its 
oxj-metazoline  pediatric  nasal  drops 
drug  product  is  controlled  so  that  it 
consistently  delivers  an  average  drop 
volume  of  0.02810.008  mL.  The 
comment  argued  that  this  additional 
safety  feature  further  assures  the 
accuracy  of  the  dose.  The  comment 
concluded  that  it  is  extremely  unlikely 
that  a  child  could  receive  a  dose  of 
oxymetazoline  that  would  have  a 
systemic  effect,  even  if  the  child 
inadvertently  swallowed  some  of  the 
drops.  ,  ' 

Tne  comment  maintained  that 
restricting  pediatric  use  of 
oxymetazoline  to  professional  labeling 
will  not  ease  the  task  of  measuring  a 
correct  dpse.  nor  will  it  cause  a  young 
child  to  swallow  any  less  of  a  nasal 
solution  than  he/she  otherwise  would. 
The  comment  contended  that  dosing 
concerns  can  be  addressed  by  consumer 
labeling.  For  example,  instructions  for 
use  in  children  might  include  a 
provision  that  if  less  than  a  full  dose  is 
delivered  on  the  first  try,  no  further 
attempt  to  readminister  the  drug  should 
be  made.  Additionally,  an  ahemative 
safeguard  could  be  provided  by 
restricting  the  amount  of  drug  that  a 
dropper  can  deliver,  i.e..  a  safety 
dropper  can  be  designed  to  deliver, 
approximately  6  drops  which 
corresponds  to  the  labeled  maximum 
dose  of  3  drops  in  each  nostril  imder 
conditions  of  normal  use.  The  comment 
concluded  that  the  agency  should 
accept  the  Panel's  recommendation  to 
permit  consiuner  labeling  for 
oxymetazoline  for  children  2  to  under  6 
years  of  age. 

The  agency  has  reviewed  its  adverse 
reaction  reports  for  oxymetazoUne 
covering  the  period  from  1969  to  the 
present  (Ref.  1).  Only  five  adverse 
reactions  in  children  under  8  years  of 
age  have  been  reported.  Six  adverse 
reactions  involving  xylometazoline  in 
children  under  8  years  of  age  have  been 
reported  to  the  agency  since  1970  (Ref. 
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2).  Except  for  a  single  death  (without 
sufficient  detail  to  attribute  cause  in  a 
3-nionth-old  male  who  presented  a 
history  consistent  with  sudden  infant 
death  syndrome),  all  affected  children 
recovered  soon  after  discontinuation  of 
the  medication.  The  reported  reactions 
are  generally  of  expected  events  (i.e.. 
excitation,  agitation)  or  involve 
concomitant  medications  associated 
with  the  reactions  (e.g.,  antihistamines 
and  sleepiness,  or  a  previous  history  of 
rash  from  an  antibiotic).  Considering  the 
long  marketing  history  and  the  extent  of 
the  use  of  topical  oxymetazoline  and 
xylometazoline.  the  agency  considers 
the  number  and  severity  of  the  reported 
cases  to  be  very  low. 

Biesalski  and  Marquart  (Ref.  3) 
evaluated  the  nasal  decongestant  effect 
of  xylometazoline  hydrochloride  (0.1 
and  0.01  percent)  in  72  infants  aged  5 
days  to  14  months.  3  premature  infants, 
and  42  children.  An  additional  group  of 
48  infants  was  given  xylometazoline  in 
concentrations  ranging  from  0.0005  to 
0.005  percent.  The  investigators 
measured  blood  pressure  in  11  children 
and  monitored  cardiac  activity  in  69 
infants  and  found  no  effects  caused  by 
the  drug.  Four  infants  with  congenital 
heart  defects  had  no  side  effects  on  the 
heart  or  circulation  from  the  drug.  The 
investigators  stated,  "No  side  effects  of 
any  kind  were  noted,  even  in  premature 
infants  or  in  infants  with  cardiac 
conditions." 

Based  on  this  safety  profile  and  the 
ability  to  control  the  amount  of  drug 
administered  per  drop  or  spray,  the 
agency  concludes  that  limiting 
information  on  the  topical  use  of 
oxymetazoline  and  xylometazoline  in 
children  2  to  imder  6  years  of  age  to 
professional  labeling  only  is 
unwarranted.  This  type  of  limitation 
would  not  eliminate  the  dangers  of 
misuse  and  overuse  in  this  age  group. 
The  agency  agrees>with  the  comment 
that  the  risk  of  overdose  or  misuse  can 
be  adequately  handled  by  the  use  of  a 
dropper  or  spray  that  is  designed  to 
restrict  the  amount  of  drug  delivered  to 
a  maximum  allowable  dose  and  by 
appropriate  OTC  labeling  directions  and 
warnings. 

The  United  States  Pharmacopeia 
discusses  calibrated  dropper 
specifications  where  accuracy  of  dosage 
is  important.  The  volume  error  incurred 
in  measuring  any  liquid  by  means  of  a 
calibrated  dropper  should  not  exceed  15 
percent  under  normal  use  conditions 
(Ref  4).  The  agency  is  incorporating  this 
standard  for  a  calibrated  dropper  in  the 
final  monograph.  The  agency  believes 
that  this  criterion  will  help  assure  an 
accurate  dose  and  minimize  the  risk  of 
overdose. 


To  further  emphasize  to  consiuners 
the  importance  of  proper  administration 
and  the  dangers  of  overdose  in  children 
in  this  age  group,  the  agency  is 
incorporating  the  following  statement  in 
the  directions:  "Use  only  recommended 
amount."  The  agency  recognizes  that 
the  warnings  for  these  two  drugs  already 
include  the  statement  "Do  not  exceed 
recommended  dosage."  Nonetheless,  the 
agency  believes  that  an  additional 
statement  in  the  directions  sections  will 
reinforce  the  importance  of  not  using  an 
excessive  amount  of  drug.  The  agency 
also  believes  that  the  warning  not  to 
exceed  the  recommended  doses  within 
a  24-haur  period  will  provide  an 
additional  safeguard  against  overdosing. 
The  agency  is  requiring  that  both  of 
these  statements  appear  in  product 
labeling  in  boldface  type. 

Accordingly,  the  agency  is  adding 
new  sections  for  oxy-metazoline 
hydrochloride  (§  341.80(d)(2)(iv)(A)(2)) 
and  x>'lometazoline  hydrochloride 
(§  341.ao(d)(2)(vii)(A)(2)).  The  agency  is 
requinag  that  pediatric  products  be 
marketed  in  a  container  with  a 
controlled,  metered-dose  children's 
safety  dropper  or  spray  that  is  calibrated 
to  dehver  no  more  than  a  maximum 
allowable  dose.  Based  on  the 
information  on  the  controlled  dropper 
provided  by  the  comment,  which  is  the 
manufacturer  of  the  major  marketed 
OTC  oxymetazoline  pediatric  nose  drop 
products,  the  following  doses  are  being 
included  in  this  final  monograph. 

For  oxymetazoline  hydrochloride,  the 
product  must  have  either  a  calibrated 
dropper  or  a  metered-dose  spray  that 
delivers  no  more  than  0.027  mg  of 
oxymetazoline  hydrochloride  per  three 
drops  or  three  sprays.  The  directions  for 
use  are  to  include  the  following 
information:  Children  2  to  under  6  years 
of  age  (with  a.lult  supervision):  2  or  3 
drops  or  sprays  in  each  no-stril  of  a 
0.025-percent  aqueous  solution  not 
more  often  than  every  10  to  12  hours. 
Use  only  recommended  amount.  Do  not 
exceed  2  doses  in  any  24-hour  period, 
[previous  two  sentences  in  boldface 
type)  Children  under  2  years  of  age: 
consult  a  doctor. 

For  xylometazoline  hydrochloride, 
the  product  must  have  either  a 
calibrated  dropper  or  metered-dose 
spray  that  delivers  no  more  than  0.054 
mg  of  xylometazoline  hydrochloride  per 
three  drops  or  three  sprays.  The 
directions  for  use  are  to  include  the 
following  information:  Children  2  to 
under  6  years  of  age  (vdth  adult 
supervision):  2  or  3  drops  or  sprays  in 
each  nostril  of  a  0.05-percent  aqueous 
solution  not  more  often  than  every  8  to 
10  hours.  Use  only  recommended 
amount.  Do  not  exceed  3  doses  in  any 


24-hour  period,  [previous  two  sentences 
in  boldface  type]  Children  under  2  years 
of  age:  consult  a  doctor. 

Phenylephrine  0.125  percent  aqueous 
solution  is  the  only  other  OTC  topical 
nasal  decongestant  labeled  for  use  by 
children  2  to  under  6  years  of  age.  The 
agency  believes  that  products 
containing  this  drug  should  also  have  a 
calibrated  dropper  or  a  metered-dose 
spray.  Using  the  same  standard  as 
above,  the  product  must  have  either  a 
calibrated  dropper  or  metered-dose 
spray  that  deUvers  no  more  than  0.135 
mg  per  three  drops  or  three  sprays. 
Similarly,  the  directions  for  use  are  to 
include  the  following  statement:  "Use 
only  recommended  amount." 

It  manufacturers  have  information 
that  demonstrates  that  an  amount  of 
drug  different  than  those  listed  above 
for  three  drops  or  sprays  of 
oxymetazoline  hydrochloride, 
xylometazoline  hydrochloride,  and 
phenylephrine  hydrochloride,  the 
agency  will  evaluate  that  information 
and  determine  if  the  above  standards 
should  be  changed.  Manufacturers 
should  submit  the  information  in  a 
citizen  petition  in  accord  with  §  10  30 
(21  CFR  10.30). 


IMI 


References 

(1)  Department  of  Health  and  Human 
Services,  Food  and  Drug  Administration. 
"Spontaneous  Reporting  System,  Line 
Listing  of  Adverse  Reports,"  1969-1993. 

(2)  Department  of  Health  and  Human 
Services.  Food  and  Drug  Administration. 
"Spontaneous  Reporting  System,  Line 
Listing  of  Adverse  Reports,"  1970-1993 

(3)  Biesalski,  P.,  and  K.  Marquart, 
"Therapeutic  Aspects  of  Rhinitis  in  Early 
Childhood,  Thennoelectrode 
Investigations  with  Nasal  Decongestants" 
CZur  Behandlungder  Rhinitis  ira  fruhen 
Kindesalter.  Thermoelektrische 
Untersuchungen  an  abschwellenden 
Nasenmittein")  (English  TranslaUon), 
Schweizehsche  Medizinische 
Wochenschrift,  89(19):510-512, 1959. 

(4)  "The  United  States  Pharmacopeia  XXII— 
The  National  Formulary  XVII,"  United 
States  Pharmacopeial  Convention,  Inc.. 
Rockville,  MD,  p.  1684,  1989. 

9.  One  comment  requested  that  the 
status  of  phenylephrine  bitartrate  be 
clarified  in  the  final  monograph.  The 
comment  stated  that  data  were 
submitted  to  the  Cough-Cold  Panel 
indicating  that  phenylephrine  bitartrate. 
while  not  as  commonly  used  as  the 
hydrochloride  salt  of  phenylephrine, 
had  the  same  characteristics  (Refs.  1  and" 
2).  The  comment  noted  that  the 
proposed  dose  of  phenylephrine 
hydrochloride  in  adults  is  10  mg  which 
is  equivalent  to  approximately  15.5  mg 
of  phenylephrine  bitartrate.  Stating  that 
the  noninclusion  of  phenylephrine 
bitartrate  in  the  Cough-Cold  Panel's 
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report  and  the  tentative  final  monograph 
appeared  to  be  an  inadvertent  omission, 
the  comment  requested  that 
phenylephrine  bitartrate  be  classified  as 
a  Category  1  oral  nasal  decongestant. 

The  agency  acknowledges  that 
phenylephrine  bitartrate  was  submitted 
as  an  oral  nasal  decongestant  active 
ingredient  in  an  efiervescent 
combination  cold  tablet  for  OTC  use 
containing  7.8  mg  phenylephrine 
bitartrate  (4.1  mg  phenylephrine  base) 
which  is  present  in  the  same  amount  in 
solution  for  oral  use.  The  maximum 
recommended  dose  is  8  tablets  in  24 
hours.  Therefore,  the  maximum  dose  of 
phenylephrine  bitartrate  would  be  62.4 
mg  (32.8  mg  phenylephrine  base)  per 
day  (Ref.  1).  However,  the  ingredient 
apparently  was  not  reviewed  by  the 
Cough-Cold  Panel  or  included  in  its 
report,  or  addressed  in  the  tentative 
final  monograph  for  OTC  nasal 
decongestant  drug  products.  The  agency 
has  reviewed  the  submitted  data  and 
notes  that  the  submission  (Ref.  1)  states 
that  the  Physicians'  Desk  Reference, 
1972  edition,  lists  two  products 
containing  phenylephrine  bitartrate 
(Ref.  3).  The  agency  has  determined  that 
these  two  products  are  aerosol 
inhalation  devices  which  deUver 
micronized  particles  of  isoproterenol 
hydrochloride  and  phenylephrine 
bitartrate  for  inhalation  by  mouth  into 
the  bronchial  tree.  The  products  have 
the  following  indications:  (1)  Acute 
bronchial  asthma  and  other  allergic 
states,  and  (2)  chronic  obstructive 
pulmonary  diseases  such  as  chronic 
bronchitis  and  pulmonary  emphvsema 
(Ref.  3). 

The  submission  also  includes  an 
acute  oral  toxicity  study  conducted  on 
phenylephrine  bitartrate, 
chlorpheniramine  maleate,  and 
phenylephrine  hydrochloride  as 
individual  active  ingredients.  The  acute 
oral  LDso  for  phenylephrine  bitartrate 
alone  is  presented  as  170.7  ±  17.0  mg 
per  kilogram  (kg);  that  for 
phenylephrine  hydrochloride  alone  is 
presented  as  61.3  ±  11.6  mg/1^  (Refs.  1 
and  2).  In  addition,  the  submission 
includes  a  bioavailability  (blood  level) 
study  of  phenylephrine  bitartrate 
combined  in  an  effervescent  cold  tablet 
with  aspirin  and  chlorpheniramine 
maleate  (Ref.  2).  The  study  OHnpares 
phenylephrine  plasma  levels  obtained 
for  three  combination  drug  products 
containing  the  following  active 
ingredients:  (1)  Aspirin,  phenylephrine 
bitartrate  (7.1  mg).  and 
chlorpheniramine  maleate,  (2)  aspirin, 
phenylephrine  hydrochloride  (5  mg), 
phenindamine  tartrate,  and  caffeine, 
and  (3)  phenylephrine  hydrochloride 
(20  mg)  and  chlorpheniramine  maleate. 


Although  comparable  plasma  levels  of 
phenylephrine  were  obtained  with  the 
first  and  second  test  formulations,  the 
agency  has  determined  that  these 
bioavailability  studies  do  not 
demonstrate  eRectiveness  because  the 
claimed  pharmacological  effectiveness 
of  OTC  drug  monograph  active 
ingredients  must  be  established  by 
controlled  clinical  investigations  (21 
CFR  330.10(a)(4)(u)).  No  clinical  data 
were  submitted  to  show  the 
effectiveness  of  phenylephrine  bitartrate 
as  an  oral  nasal  decongestant.  Moreover, 
the  agency  has  conducted  an  extensive 
literature  search  and  is  unaware  of  any 
data  or  information  in  the  scientific 
literature  regarding  the  use  of 
phenylephrine  bitartrate  as  an  oral  nasal 
decongestant  active  ingredient.  The 
products  containing  phenylephrine 
bitartrate  that  were  cited  by  the 
comment  (Refs.  1  and  3)  are  aerosol 
products  administered  by  inhalation 
and  are  not  indicated  for  nasal 
decongestant  use.  Further,  the 
submitted  product  has  been 
reformulated  and  no  longer  contains 
phenylephrine  bitartrate  (Ref.  4).  The 
agency  concludes  that  the  data  are 
inadequate  to  generally  recognize 
phenylephrine  bitartrate  as  safe  and 
effective  as  an  oral  nasal  decongestant, 
and  this  ingredient  is  not  being 
included  in  the  final  monograph  for 
OTC  nasal  decongestant  drug  products. 
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13.  One  comment  requested  that  a 
product  containing  phenol  1.56  percent, 
thymol,  sodium  perborate,  methyl 
salicylate,  alum  pwwder.  sage,  and 
honey,  used  as  a  spray,  atomizer,  swab, 
or  gargle,  be  considered  in  the  nasal 
decongestant  drug  products  rulemaking. 
The  labeling  claim  for  the  product  is  iar 
"hygienic  care  of  *  *  *  nasal  passages" 
(Ref.  1).  In  a  followup  communication 
with  the  agency,  the  onnment  clarified 
that  phenol  is  the  only  active  ingredient 
in  the  product  (Ref.  2). 

No  data  on  the  use  of  1.5  percent 
phenol  for  "hygienic  care  of  nasal 
passages"  were  submitted  to  the  Cough- 
Cold  Panel  following  the  "call-for-data" 
notice  that  was  published  in  the  Federal 
Register  of  August  9. 1972  (37  PR 
16029),  requesting  data  on  any  active 
ingredients  in  OTC  cold,  cough,  alleigy. 


bronchodilatcK',  and  antiasthmatic  drug 
products.  Nor  were  any  data  on  phenol 
for  this  use  submitted  to  the  agency  for 
inclusion  in  the  tentative  final 
monograph  for  OTC  nasal  decongestant 
(kug  products  pubhshed  in  the  Federal 
Re^er  of  January  15, 1985  (50  FR 
2220).  Thus,  neither  the  Cough-Cold 
Panel  in  its  report  (41  FR  38312),  nor 
the  agency  in  its  tentative  final 
monograph,  considered  this  ingredient 
or  claim  fen-  topically  appUed  nasal 
drugs  in  the  rulemaking  for  OTC  nasal 
decongestant  drug  products.  The 
comment  did  not  submit  any  data  to 
demonstrate  the  safety  and  effectiveness 
of  the  claimed  active  ingredient,  phenol. 
in  the  nasal  passages  or  to  substantiate 
the  claim  it  requested  for  this 
ingredient.  Nevertheless,  the  agency  has 
evaluated  the  claim  "hygienic  care  of 
nasal  passages"  and  considers  this  claim 
to  be  vague  and  meaningless  twcause  it 
does  not  describe  any  therapeutic 
benefits  to  be  obtained  from  use  of  the 
product.  Thus,  the  agency  concludes 
that  phenol  as  an  active  ingredient  and 
labeling  for  its  use  "for  hygienic  care  of 
nasal  passages  '  are  nonroonograpfa 
conditions. 
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D.  Comments  on  Dosages  for  OTC  Nasal 
Decongestant  Active  Ingredients 

1 1 .  In  response  to  the  agency's 
proposal  (50  FR  2220  at  2229  to  2230) 
that  pseudoephedhne  preparations  be 
available  at  dosage  levels  twice  those 
previously  permitted  for  OTC  use.  i.e.. 
60  mg  instead  of  30  mg,  one  comment 
expressed  a  hope  that  peeudoephedrine 
would  continue  to  be  available  in  30  mg 
tablet  strength,  or  if  in  60  mg  strength, 
that  tablets  will  be  scored  for  brealdng. 

The  final  monograph  does  not  address 
tablet  characteristics  such  as  shape,  size, 
scoring,  etc.  However,  manufacturers 
must  provide  consumers  with  dosage 
forms  and  strengths  that  are  ccmsistent 
with  the  dosages  and  directions  far  use 
in  OTC  drug  monographs.  The  adult 
dosage  for  products  containing 
pseudoephedrine  is  60  mg  every  4  to  6 
hours.  Manufiacturers  may  mariiiet  a  60- 
mg  product  with  a  one-tablet  dosage  or 
a  30-mg  product  with  a  two-tablet 
dosage.  The  pseudoephedrine  dosage  for 
children  6  to  under  12  years  of  age  is  30 
mg  ever\'  4  to  6  hours.  Thus,  it  is 
reasonable  to  expect  that  30  mg  tablets 
of  pseudoephedhne  will  continue  to  be 
available. 
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12.  Several  comments  recommended 
that  the  agency  consider  new  weight- 
based/age-related  pediatric  dosing 
schedules  for  cough-cold  drug  products 
(including  nasal  decongestants)  based 
on  a  pediatric  dosing  unit  (PDU) 
concept  that  provides  for  additional  age 
groupings  developed  to  better  meet  the 
needs  of  the  growing  pediatric  patient. 
Some  comments  suggested  that  the 
Cough-Cold  Panel's  recommended 
pediatric  dosing  schedule  of  6  to  undnr 
1 2  years  and  2  to  under  6  years  be 
replaced  with  the  PDU  concept  that 
would  utihze  a  f>ediatric  dosage 
schedule  equivalent  to  1/8  the  adult 
dose  and  include  additional  age  breaks 
(i.e.,  2-3,  4-5.  6-6.  9-10,  and  11  years) 
and/or  weight  groupings  (i.e.,  24-35, 
36-47,  48-59.  60-71,  and  72-95 
pounds).  Other  comments  also 
recommended  that  this  new  pediatric 
dosing  schedule  be  optional.  For 
products  targeted  primarily  for  adults, 
which  also  incorporate  some  dosage 
recommendations  for  pediatric  use,  the 
comments  felt  that  it  was  reasonable  to 
continue  to  use  the  dosing  schedule 
proposed  in  the  tentative  final 
monograph.  But  for  products  primarily 
intended  for  pediatric  use,  the 
comments  felt  that  there  was  a  need  for 
incremental  dosing  throughout  the 
entire  pediatric  (under  12  years)  age 
range  consistent  with  the  incremental 
age  and  weight  ranges  within  the  typical 
growth  patterns  in  children.  Stating  that 
the  pediatric  dosage  of  cough-cold  drug 
products  should  be  reconciled  with  the 
dosage  schedules  recommended  by  the 
Advisory  Review  Panel  on  OTC  Internal 
Analgesic  and  Antirheumatic  Drug 
Products  (Internal  Analgesic  Panel)  (42 
FR  35346  at  35489  to  35491.  July  8. 
1977, .which  includes  additional  age 
groupings),  two  comments  contended 
that  such  a  change  would  provide 
consistency  between  the  various 
monographs  and  allow  for  consistency 
in  the  formulation  ofcombination  drug 
products  containing  a  nasal 
decongestant  and  an  analgesic- 
antipyretic. 

Two  comments  also  recommended 
that  the  agency  add  a  professional 
dosing  schedule  for  children  under  2 
years  of  age.  based  on  the  PDU  concept. 
As  an  example,  one  comment  suggested 
that  the  professional  labeling  section  for 
oral  pseudoephedrine  be  amended  to 
include  the  following:  Children  1  year 
of  age,  11.25  mg  every  4  to  6  hours,  not 
to  exceed  45  mg  in  24  hours;  children 
4  months  to  under  1  year.  7.5  mg  every 
4  to  6  hours,  not  to  exceed  30  mg  in  24 
hours. 

Because  a  number  of  OTC  drug 
rulemakings  could  be  affected  if 
pediatric  dosages  are  revised  as 


requested  by  the  comments,  the  agency 
has  pubhshed  a  separate  document  in 
the  Federal  Register  that  discusses 
pediatric  dosages  for  OTC  drug 
products.  Therefore,  comments 
regarding  a  weight-based,  age-related 
pediatric  dosage  schedule  for 
pseudoephedrine  and  other  oral  nasal 
decongestants  are  being  deferred  at  this 
time  and  have  been  addressed  in  a 
separate  notice  entitled  "Pediatric 
Dosing  hiformation  for  OTC  Human 
Drugs;  Intent  and  Request  for 
Information,"  published  in  the  Federal 
Register  on  June  20,  1988  (53  FR  23180). 
Should  pediatric  dosage  schedules,  in 
general,  be  revised  in  the  future,  the 
final  monograph  for  OTC  nasal 
decongestant  drug  products  ■will  be 
amended  accordingly. 

E.  Comments  on  Labeling  of  OTC  Nasal 
Decongestant  Drug  Products 

13.  Two  comments  stated  that  FDA 
lacks  statutory  authority  to  prescribe 
exclusive  lists  of  terms  from  which 
indications  for  use  for  OTC  drug 
products  must  be  drawn  and  to  pi;ohibit 
alternative  labeling  terminology  which 
is  truthful,  accurate,  not  misleading,  and 
intelligible  to  the  consumer.  One 
comment  recommended  that,  instead  of 
prohibiting  the  use  of  alternative 
truthful  terminology,  FDA  should 
permit  manufacturers  to  choose 
consumer  oriented  language  to 
communicate  the  desired  label 
indications,  so  long  as  such  language  is 
not  false  or  misleading.  Both  comments 
noted  that  FDA  had  proposed  certain 
revisions  to  the  "Exclusivity  Policy"  on 
April  22,  1985  (50  FR  15810)  and  stated 
that  they  would  be  submitting  further 
comments  on  that  proposal. 

In  the  Federal  Register  of  May  1,  1986 
(51  FR  16258),  the  agency  published  a 
final  rule  changing  its  labeling  policy 
for  stating  the  indications  for  use  of 
OTC  drug  products^  Under  21  CFR 
330.1(g)(2),  the  label  and  labeling  of 
OTC  drug  products  are  required  to 
contain  in  a  prominent  and  conspicuous 
location,  either:  (I)  The  specific 
wording  on  indications  for  use 
established  under  an  OTC  drug 
monograph,  which  may  appear  within  a 
boxed  ^ea  designated  "approved  uses"; 
(2)  other  wording  describing  such 
indications  for  use  that  meets  the 
statutory  prohibitions  against  false  or 
misleading  labeUng,  which  shall  neither 
appear  vdthin  a  boxed  area  nor  be 
designated  "approved  uses";  or  (3)  the 
approved  monograph  language  on 
indications,  which  may  appear  within  a 
boxed  area  designated  "approved  uses," 
plus  alternative  language  describing 
indications  for  use  that  is  not  false  or 
misleading,  which  shall  appear 


elsewhere  in  the  labeling.  All  OTC  drug 
labeling  required  by  a  monograph  or 
other  regulation  (e.g.,  statement  of 
identity,  warnings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug 
monograph  or  other  regulation  where 
exact  language  has  been  established  and 
identified  by  quotation  marks,  e.g.,  21 
CFR  201.63  or  330.1(g). 

In  the  tentative  final  monograph  for 
OTC  nasal  decongestant  drug  products 
(50  FR  2220  at  2238),  supplemental 
language  relating  to  indications  had 
been  proposed  and  captioned  as  "Other 
allowable  indications."  Under  FDA's 
revised  labeUng  policy  (51  FR  16258), 
such  statements  are  included  at  the 
tentative  final  stage  as  examples  of  other 
truthful  and  nonmisleading  language 
that  would  be  allowed  elsewhere  in  the 
labeling.  In  accordance  with  the  revised 
labeling  policy,  such  statements  would 
not  be  included  in  a  final  monograph. 
However,  the  agency  has  decided  that, 
because  these  additional  terms  have 
been  reviewed  by  FDA.  they  should  be 
incorporated,  wherever  possible,  in  final 
OTC  drug  monographs  under  the 
heading  "Indications"  as  part  of  the 
indications  developed  under  that 
monograph.  (See  comment  16  in  section 
I.E.  of  this  document.) 

14.  Four  comments  requested  that 
§  341.80(b)  of  the  tentaUve  final 
monograph  be  amended  to  allow 
manufacturers  to  choose  from  among 
any  of  three  basic  indications  provided, 
i.e..  the  common  cold  (cold),  allergy,  or 
sinusitis.  The  comments  contended  that 
the  intended  target  populations  for 
products  promoted  and  marketed  for 
treating  the  common  cold,  allergy,  and 
sinusitis  are  different  and  that  specific 
products  should  be  allowed  to  be 
designed  or  positioned  for  specific 
consiuner  populations.  One  comment 
pointed  out  that  the  use  of  all  three 
indications  for  all  products  containing 
oral  nasal  decongestants,  as  proposed  in 
§  341.80(b),  may  rtot  only  be  extraneous, 
but  potentially  confusing  to  consuiners. 
Two  comments  provided  examples  of 
how  this  labeling  could  be  extraneous:' 
(1)  Indications  for  hay  fever  or  allergic 
rhinitis  would  be  inappropriate  on  a 
product  marketed  as  a  "cold"  product, 
and  {2)  indications  for  a  cold  would  be 
inappropriate  for  persons  suffering  from 
allergy  or  sinusitis.  One  comment  added 
that  small  packages  of  multi-ingredient 
combination  products  contain  little 
label  space  for  necessary  indications 
and  warnings.  It  is  therefore  important 
for  the  distributor  of  a  product  to  have  ' 
the  option  to  eliminate  indications 
which  are  not  applicable  to  a  particular 
segment  of  the  market  for  which  the 
product  Is  positioned. 
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The  comments  requested,  therefore, 
that  the  indications  in  §  341.80(b)  be 
amended  to  allow  manufacturers  to 
choose  from  among  any  of  the  basic 
indications  (i.e.,  the  common  cold 
(cold),  allergy,  or  sinusitis)  that  are 
appropriate  for  the  consumer  market 
segment  to  which  the  product  is 
directed.  One  comment  suggested  that 
§  341.80(b)(1)  be  modified  to  read  as 
follows: 

The  labeling  of  the  product  contains  a 
statement  of  the  indications  under  the 
heading  "Indications"  which  includes  one  or 
more  of  the  following  indications:  "For  the 
temporary  relief  of  nasal  congestion  due  to" 
(select  one  of  the  following)  "the  common 
cold  (cold),"  "hay  fever  (allergic  rhinitis}."  or 
"associated  with  sinusitis." 

The  agency  agrees  with  the  comments 
that  manufacturers  should  be  allowed  to 
choose  from  among  any  of  the 
indications  proposed  for  nasal 
decongestant  drug  products  in 
§  341.80(b)(1)  that  are  consistent  with 
the  intended  use  of  the  product. 

Thus,  in  this  final  monograph  the 
agency  is  revising  the  "Indications  '  in 
§  341.80(b)(1).  to  read  as  follows:  (Select 
one  of  the  following:  "For  the  temporary 
relief  of  nasal  congestion"  or 
"Temporarily  relieves  nasal 
congestion")  (which  may  be  followed  by 
any  of  the  following  in  (i),  (ii),  and  (iii) 
below): 

(i>  "due  to"  (select  one  of  the 
following:  "the  common  cold"  or  "a 
cold"). 

(ii)  "due  to"  (select  one  of  the 
following:  "hay  fever,"  "hay  fever 
(allergic  rhinitis),"  "hay  fever  or  other 
upper  respiratory  allergies,"  or  "hay 
fever  or  other  upper  respiratory  allergies 
(allergic  rhinitis)^'). 

(iii)  "associated  with  sinusitis.  " 

15.  With  regard  to  the  indications 
proposed  in  §  341.80fb),  two  comments 
stated  that  the  phrases  "for  the 
temporary  relief  of '  and  "temporarily 
relieves"  are  similar  and  should  be 
interchangeable. 

The  agency  agrees  with  the  comments 
that  the  phrases  are  interchangeable. 
Therefore,  the  agency  has  included  the 
option  of  using  either  phrase  in  the 
indications  included  in  §  341.80fb)  of 
this  final  monograph.  (See  comments  14 
and  16  in  section  I.E.  of  this  do(  ument.) 

16.  One  comment  requested  that  the 
"other  allowable  indications  '  proposed 
in  §  341.80(b)(2)  of  the  tentative  final 
monograph  be  alternative  statfnionts 
rather  than  additional  statements  to  the 
indications  proposed  in  §  341.80(b)(1). 
The  comment  contended  that  this 
would  permit  meaningful  alternate 
"consumer  oriented"  label  indications. 
Another  comment  assumed  that  the 
"other  allowable  indicatioii.s  '  proposed 


in  §  341.80(b)(2)  may  be  identified  on 
product  labels  as  "other  indications"  if 
they  are  separate  from  the  indications 
identified  in  §  341.80(b)(1)  and  are  not 
given  greater  prominence. 

In  this  final  monograph,  the  agency  is 
revising  the  indications  in  §  341.80(b)(1) 
to  allow  manufacturers  the  option  of 
using  one  or  more  of  the  indications  (see 
comment  14  in  section  I.E.  of  this 
document.)  The  agency  considers  the 
required  indication  statement(s) 
essential  in  providing  adequate  and 
informative  labeling  to  the  consumer. 
Under  the  agency's  revised  labeling 
policy  for  OTC  drug  products,  discussed 
in  comment  13  in  section  I.E.  of  this 
document,  the  "other  allowable 
indications"  that  were  proposed  in 
§  341.80(b)(2)  of  the  tentative  fmal 
monograph  have  been  included  in  the 
final  monograph  as  part  of  the 
indications  in  §  341.80(b).  However,  the 
agency  does  not  consider  the  text  of 
these  "other  allowable"  indication 
statements  as  providing  complete 
information  that  is  comparable  to  the 
information  contained  in  §341.80fb)(l). 
Because  they  provide  additional, 
complementary  information,  the 
previous  "other  allowable"  indications 
are  included  in  §  341 .80(b)(2)  of  the 
final  monograph  as  statements  that  may 
appear  in  the  "APPROVED  USES  ' 
boxed  area  in  the  labeling,  in  addition 
to  one  or  more  of  the  indications  in 
§  341.80(b)(1). 

Therefore,  the  labeling  of  the  product 
may  contain  any  (one  or  more)  of  the 
following  statements,  which  appear  in 
§  341.80(b)(2)  of  this  final  monograph, 
provided  the  required  information 
identified  in  §  341.80(b)(1)  (see 
comment  14  in  section  I.E.  of  this 
document)  is  also  included: 

(i)  (Select  one  of  the  following;    For 
the  temporary  relief  of  or  "Temporarily 
relieves")  (select  one  of  the  following: 
"stuffy  nose,"  "stopped  up  nose," 
"nasal  stuffiness,"  or  "clogged  up 
nose.") 

(ii)  (Select  one  of  the  following; 
"Reduces  swelling  of.'  "DecongesSs.  '  or 
"Helps  clear")  "nasal  passages:  shrinks 
swollen  membranes." 

(iii)  "Temporarily  restores  freer 
breathing  through  the  nose.  " 

(iv)  "Helps  decongest  sinus  openings 
•ind  passages;  temporarily  relieves  sinus 
congestion  and  pressure." 

(v)  "Promotes  nasal  ami/or  sinus 
drainage;  temporarily  relieves  sinus 
congestion  and  pressure." 

(See  also  comment  17  in  section  I.E. 
of  this  document.) 

17.  One  comment  requested 
modification  of  the  "other  allocable 
indications"  for  nasal  decongestant  drug 
products  in  proposed  §  341  H0!b)(2)(i)  to 


include  the  terms  "stuffed-up  head"  and 
"stuffy  head"  as  follows:  "For  the 
temporary  reUef  of  (select  one  of  the 
following):  stuffy  nose,  stopped-up 
nose,  nasal  stuffiness,  clogged-up  nose, 
stuffed-up  head,  stuffy  head." 

The  agency  does  not  consider  the 
terms  "stufTed-up  head"  and  "stuffv 
head"  specific  enough  to  be  included  in 
this  final  monograph.  The  agency 
beheves  that  other  terms  could  be  used 
in  the  indication  statements  to  provide 
more  specific  information  to  consumers 
about  the  action  of  this  type  of  drug 
product  than  the  comment's  suggestion 
of  the  general  terms  "stuffed  up  head" 
and  "stuffy  head."  In  the  tentative  final 
monograph,  the  agency  included 
"relieves  sinus  pressure"  as  a  Categon, 
I  indication  for  nasal  decongestants  (50 
FR  2220  at  2231).  Sinus  pressure  and 
sinus  congestion  are  closely  associated 
and  if  congestion  is  relieved,  pressure 
also  would  be  relieved  (50  FR  2220  at 
2232).  Therefore,  in  this  final 
monograph,  the  agency  is  including  thf 
term  "sinus  congestion"  in  the 
indications  in  §341.80(b)(2)(iv)  and 
{b)(2)(v).  The  agency  concludes  that  the 
terms  "sinus  congestion"  and  "sinus 
pressure"  provide  more  specific 
information  than  the  comments 
suggested  terms.  In  addition,  the  agoni  \ 
is  including  these  terms  in 
§  341.80(b)(2)(iv)  and  (b)(2)(v)  because 
those  paragraphs  primarily  deal  with 
"sinus"  conditions,  whereas  the 
indication  in  §341.80(b)(2)(i)  primarilv 
deals  with  "nose"  conditions.  (See 
comment  16  in  section  I.E.  of  this 
document  for  additional  discussion  ul 
the  other  indications  included  in  this 
final  monograph.) 

However,  as  discussed  in  comment  ^'^ 
in  section  I.E.  of  this  document,  the 
agency  has  revised  its  labeling  polity  for 
OTC  drug  products.  FDA  has  found  th<jt 
it  simply  is  not  practical — in  terms  of 
time,  resources,  and  other 
considerations — ^to  set  standards  for  all 
labeling  found  in  OTC  drug  products 
Accordingly.  OTC  drug  monographs 
directly  address  only  those  labeHng 
item's  that  are  related  in  a  significant 
way  to  the  safe  and  effective  use  of 
covered  products  by  lay  persons.  These 
labeling  items  are  the  product  statement 
of  identity;  names  of  active  ingredients, 
indications  for  use;  directions  for  us*-, 
warnings  against  unsafe  use.  side 
efft!cts,  and  adverse  reactions;  and 
claims  concerning  mechanism  of  drug 
action.  Truthful  and  nonmisleading 
terms  that  provide  additional 
information  about  an  OTC  dnig  proilm  t 
but  are  not  directly  related  to  its  safe 
and  effective  use  are  considered  outsiii' 
the  St  ope  of  the  OTC  drug  review  and 
may  appear  elsewh«'re  in  the  labeling 
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separate  bom  the  monograph  approved 
statements.  Thus,  because  consumers 
are  familiar  with  and  use  terms  such  as 
"stuffed-up  head"  and  "stuffy  head," 
the  agency  considers  these  terms  as 
acceptable  to  be  included  elsewhere  in 
the  labeling  (but  such  terms  may  not  be 
intermixed  with  any  portion  of  the 
labeling  required  by  the  monograph  and 
may  not  detract  from  such  required 
information).  Terms  outside  the  scope  of 
the  review  will  be  evaluated  by  the 
agency  on  a  product-by-product  basis, 
under  the  provision  of  section  502  of  the 
act  relating  to  labeling  that  is  false  or 
misleading. 

18.  One  conunent  requested  t>int  the 
indication,  "helps  (select  one  of  the 
following:  relieve,  alleviate,  decrease, 
reduce)  post-nasal  drip"  be  added  as  an 
additional  consumer  claim  for  nasal 
decongestant  drug  products. 

The  Cough-Cold  Panel  placed  a 
similar  claim,  "checking  post-nasal 
drip."  in  Category  III  because  such 
claims  are  unsubstantiated  for  nasal 
decongestants  unless  studies 
specifically  designed  to  assess  "post- 
nasal drip"  are  presented.  The  Cough- 
Cold  Panel  stated  in  41  FR  38415  that 
studies  of  nasal  decongestants  have 
as.sf!ssed  the  effect  of  nasal  air%vay 
resistance  or  the  ease  of  breathing  but 
not  the  effect  on  rhinorrhea  that  causes 
post-nasal  drip.  The  comment  did  not 
submit  any  data  concerning  the  effect  of 
nasal  decongestants  on  rhinorrhea  that 
would  support  a  claim  for  "post-nasal 
drip  " 

Further,  the  agency  is  unaware  of  any 
data  to  support  consumer  recognition  of 
an  indication  regarding  post-nasal  drip. 
The  agency  reviewed  information 
sut)mitted  to  the  antihistamine  final 
monograph  rulemaking  requesting  an 
indication  for  "post-  nasal  drip."  The 
comment  asserted  that  substantial 
numbers  of  consumers  recognize  that 
relifrf  of  "post-nasal  drip"  is  a  di^^sirable 
ond  benefit  and  That  consumors  clearly 
understand  the  term  "post-nasal  drip." 
Thf!  comment  provided  tv.'o  consurnnr 
mail  panel  studies,  which  were 
designed  to  investigate  consumer 
attitudes  towards,  end  usage  of.  sinus 
and  hay  fever  remedies.  The  -"omment 
staled  that  of  the  263  responding  sinus 
sufferers,  49  percent  (129)  considered 
relief  of  post-nasal  drip  important  when 
choosing  a  sinus  remedy.  Similiulv.  48 
percent  (119)  of  the  248  hay  fever' 
re.sjwndents  indicated  that  relief  uf  post 
nasal  drip  was  important  when 
choosing  a  hay  fever  product.  The 
agency's  review  of  the  .studies  disclosed 
that  they  were  not  designed  to 
demonstrate  the  effectiveness  of  OTC 
antihistamine  drug  products  in  relieving 
till'  symptom  "post-nasal  drip"  or 


provide  a  basis  for  a  "post-nasal  drip" 
indication.  These  data,  therefore,  are  not 
useful  in  supporting  a  "post-nasal  drip" 
indication  for  nasal  decongestant  or 
antihistamine  drug  products. 

Clinical  studies  specifically  designed 
to  demonstrate  the  effectiveness  of  nasal 
decongestants  in  relieving  "post-nasal 
drip"  would  be  necessary  before  this 
claim  could  be  used  in  the  labeling  of 
any  nasal  decongestant  drug  product. 
Such  studies  should  be  designed  to 
evaluate  the  symptom  of  "post-nasal 
drip"  in  terms  of  specific  symptoms  that 
can  be  recognized  by  consumers  as 
"post-Basal  drip."  The  agency  suggests 
that  any  party  interested  in  studying  the 
use  of  6  nasal  decongestant  for  this 
claim  meet  with  the  agency  to  discuss 
an  appropriate  protocol  before 
beginning  the  study.  For  the  above 
reasons,  indications  pertcining  to  "post- 
nasal drip"  are  not  being  included  in 
this  final  monograph  for  OTC  nasal 
dt>congestant  drug  products. 

19  Two  comments  stated  that  the 
agency  should  differentiate  between 
"Warnings"  and  "Cautions"  in  OTC 
drug  labeling,  and  one  comment 
objecttjd  to  the  proposed  elimination  of 
the  term  "Caution(s)"  in  the  labeling  of 
OTC  drug  products.  The  comments 
contended  that  "Warnings"  are  harsher 
(stronger)  and  more  serious  than 
"Cautions"  and  even  preclude  use  of  a 
product  under  certain  conditions.  One 
comment  stated  that  a  "Caution,"  on  the 
other  liand.  does  not  preclude  use 
unless  something  occurs  during  use.  but 
it  often  alerts  the  consumer  to  a 
potential  problem.  The  comment  added 
that  a  caution  may  also  address  a 
monitoring  function  to  be  performed 
while  the  product  is  in  use.  The  second 
comment  stated  that  a  caution  should  be 
u^ed  to  convey  important  information 
related  to  the  safe  and  effective  use  of 
the  product,  but  allow  for  judgment  on 
thn  part  of  the  user,  e.g.,  "This  product 
may  cause  drowsiness.  '  The  comment 
felt  that  the  importance  of  the 
"Warnings"  section  was  undermined  if 
it  contains  too  much  information  or  if  it 
includes  less  than  serious  language.  The 
cnntmant  provided  several  examples  of 
the  differences  between  warnings  and 
cautions  and  suggested  that  the  agency 
also  consider  the  term  "precautions." 

vSection  502(f)(2)  of  the  act  states,  in 
part,  that  any  drug  marketed  OTC  must 
bear  in  labeling  •*   *"  •  such  adequate 
warnings  *    *    •  as  are  necessary  for  the 
protection  of  u.sers  *    *   *."  Section 
330.10{a)(4)(v)  of  tlieOTC  drug 
reglilations  provides  that  labeling  of 
OTC  drug  products  should  include 
"*   "   ••  warnings  against  unsafe  use, 
side  effects,  and  adverse 
reactions  •   •   *." 


The  agency  notes  that  historically 
there  has  not  been  consistent  usage  of 
the  signal  words  "warning"  and 
"caution"  in  OTC  drug  ial)eling.  For 
example,  in  §§  369.20  and  369.21  (21 
CFR  369.20  and  369.21).  which  list 
"warning"  and  "caution"  statements  for 
dmgs,  the  signal  words  "warning"  and 
"caution"  are  both  used.  In  some 
instances,  either  of  these  signal  words  is 
used  to  convey  the  same  or  similar 
precautionary  information.  In  addition, 
the  term  "precaution(s)."  as  in^'Drug 
Interaction  Precaution(s)"  is  often  used 
in  OTC  drug  monographs,  but  is  listed 
under  "Warnings"  as,  for  example,  in 
the  rulemakings  for  OTC  nasal 
decongestant  drug  products  and  OTC 
bronchodilator  drug  products.  (See  the 
Federal  Register  of  January  15,  1985  (50 
FR  2220  at  2239)  and  October  2, 1986 
(51  FR  35326  at  35339),  respectively.) 

FD.\  has  considered  which  of  these 
signal  words  would  be  most  likely  to 
attract  consumers'  attention  to  that 
information  describing  conditions  under 
which  the  drug  product  should  not  bo 
used  or  its  use  should  be  discontinued. 
The  agency  concludes  that  the  signal 
word  "warning"  is  more  likely  to  flag 
potential  dangers  so  that  consumers  will 
read  the  information  being  conveyed. 
The  agency  is  not  convinced  that 
consumers  wiltmako  the  distinctions 
between  "warnings"  and  "cautions" 
that  the  comments  have  made.  Further, 
the  agency  does  not  beUeve  that  the 
importance  of  the  "Warnings"  section 
uiji  be  undermined  if  all  of  the 
information  about  unsafe  use,  side 
effects,  and  adverse  reactions  is 
presented  under  a  single  heading. 
Therefore,  FDA  has  determined  that  the 
signal  word  "warning."  rather  than  the 
word  "caution."  will  bo'used  routinely 
in  OTC  dmg  labeling  that  is  intended  to 
alert  consumers  to  potential  safety 
problems.  However,  except  in  instances 
where  the  agency  has  stated  that  a 
particular  warning  statement  must 
appear  as  the  first  warning  after  the 
"Warnings"  heading,  the  agency  has  no 
objections  if  manufacturers  list  the 
various  warnings  statements  in  their 
order  of  preference,  e.g.,  listing  first 
those  they  consider  more  serious 
followed  by  those  they  consider  to  be 
less  serious  statements.  Drug  interaction 
precaution  information  will  continue  to 
be  listed  under  the  heading  "Drug 
Interaction  Precautions"  as  part  of  the 
warnings  information. 

20.  One  comment  stated  that  it  is 
difficult  to  read  labels  of  nasal 
decongestant  drug  products  because  the 
containers  are  small  and  the  print  on  the 
labels  also  is  small.  The  comment  was 
particularly  concerned  that  the  required 
warnings  would  not  be  legible  and 


IMI 


Federal  Register  /  Vol.  59.  No.  162  /  Tuesday,  August  23,  1994  /  Rules  and  Regulations       43399 


recommended  that  the  warnings  should 
be  "clearly,  in  sizable  print,  be  evident, 
but  only  a  minimum  amount."  The 
comment  stated  that  it  would  be  more 
useful  if  "warning  sheets"  or  booklets 
were  available  with  nasal  decongestant 
packages.  A  second  comment  requested 
larger  print  size  and  more  prominent 
location  of  warnings  on  nasal 
decongestant  products. 

In  the  tentative  final  monograph  for 
OTC  nasal  decongestant  drug  products 
(50  FR  2220),  the  agency  simplified  or 
revised  several  and  deleted  some  of  the 
warnings  recommended  by  the  Cough- 
Cold  Panel.  (See  comments  13,  21,  24, 
26,  28,  and  29  in  the  tentative  final 
monograph.)  The  agency  believes  that 
the  labeling  proposed  in  this  final 
monograph  includes  only  essential 
information  that  is  necessary  to  assure 
proper  and  safe  use  of  OTC  nasal 
decongestant  drug  products  by 
consumers.  Moreover,  the  labeling  of 
drugs  must  comply  with  section  502(c) 
of  the  act  which  states  that  a  drug  shall 
be  deemed  to  be  misbranded: 

If  any  word,  statement,  or  other 
information  required  by  or  under  authority  of 
this  Act  to  appear  on  the  label  or  labeling  is 
not  prominently  placed  thereon  with  such 
coDspicuousness  (as  compared  with  other 
words,  statements,  designs,  or  devices,  in  the 
labeling)  and  in  such  terms  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use. 

hi  general,  a  product  container  label 
needs  to  bear  the  following  informMion: 
A  statement  of  ingredients  (section 
502(e)  of  the  act),  name  and  address  of 
the  manufacturer,  repacker,  or 
distributor  (section  502(b)(1)  of  the  act). 
a  net  contents  statement  (section 
502(b)(2)  of  the  act),  a  lot  number  (21 
CFR  201.18),  and  an  expiration  date  (21 
CFR  201.17).  In  some  situations,  other 
labeling  information  is  required  to 
appear  on  the  immediate  container 
labeling,  e.g.,  the  Reye  syndrome 
warning  for  drug  products  containing 
salicylates  (21  CFR  201.314). 

When  an  OTC  drug  product  is 
packaged  in  a  container  that  is  too  small 
to  contain  all  the  required  labeling,  the 
agency  recommends  that  the  product  be 
enclosed  in  a  carton  or  be  accompanied 
by  a  package  insert  or  booklet  that 
contains  the  information  complying 
with  the  monograph.  Manufacturers  are 
also  encouraged  to  print  a  statement  on 
the  product  container  label,  carton,  or 
package  insert  suggesting  that  the 
consumer  retain  the  carton  or  package 
insert  for  complete  information  about 
the  use  of  the  product  when  all  the 
required  labeling  does  not  appear  on  the 
product  container  label.  Manufacturers 
w^ho  use  supplemental  labeling  should 


be  able  to  readily  provide  all  labeling 
information  in  a  larger  print  size  than  if 
all  of  the  labeling  is  presented  on  the 
immediate  container.  Further,  the 
agency  is  aware  that  many 
manufacturers  use  bold  lettering  and  a 
colored  label  to  emphasize  certain 
labeling  information,  including 
warnings,  on  the  immediate  container 
and  in  package  inserts.  All 
manufacturers  are  encouraged  to  use 
these  as  appropriate  to  highlight  and 
emphasize  certain  labeling  information 
for  the  consumers.  The  agency 
previously  published  a  request  for 
public  comment  (56  FR  9363  to  9365,, 
March  6, 1991)  on  the  issue  of  print  size 
and  style  of  labeling  for  OTC  drug 
products,  and  will  evaluate  comments 
received  before  making  a  final  decision 
on  the  feasibility  of  establishing  a 
Federal  regulation  pertaining  to  print 
size  and  style  of  OTC  labeling. 

The  Nonprescription  Drug 
Manufacturers  Association  (NDMA)  has 
recently  promulgated  guidelines  for 
industry  to  consider  when  examining 
product  labels  for  readability  and 
legibility  (Ref.  1).  These  guidelines  are 
designed  to  assist  manufacturers  in 
making  the  labels  of  OTC  drug  products 
as  legible  as  possible.  The  agency 
commends  this  voluntary  effort  and 
urges  all  OTC  drug  manufacturers  to 
examine  their  product  labels  for 
legibility, 
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21.  Two  comments  pointed  out  that 
the  warning  for  oral  nasal  decongestants 
in  proposed  §  341.80(c)(l)(i)(b)  (which 
states:  "Do  not  take  this  product  for 
more  than  7  days.  If  symptoms  do  not 
improve  or  are  accompanied  by  fever, 
consult  a  doctor.")  and  a  similar 
warning  for  children  in 
§  341.80(c)(l)(ii)(b),  could  be  read  to 
warn  against  the  use  of  Category  I  OTC 
oral  nasal  decongestant  drug  products 
without  first  consulting  a  doctor  if  a 
fever  is  present  initially.  The  comments 
stated  that  in  the  advance  notice  of 
proposed  rulemaking  for  OTC  internal 
analgesic-antipyretic  drug  products,  the 
Internal  Analgesic  Panel  classified  as 
Category  I  the  combinations  of  one  or 
two  Category  I  analgesic-antipyretic 
active  ingredients  '••  *  •  vdth  generally 
recognized  as  safe  and  effective  nasal 
decongestant  active  ingredient(s) 
provided  the  product  is  labeled  for  the 
concurrent  symptoms  involved,  *  *  *  for 
the  reduction  of  fever,  •  *  •  "  (42  FR 
35370,  July  8, 1977).  One  comment 


contended  that  while  the  proposed 
warning  may  have  limited  significance 
for  single  ingredient  nasal  decongestant 
drug  products,  it  would  have  a  serious 
and  unwarranted  adverse  effect  on  the 
use  of  combination  drug  products 
containing  a  nasal  decongestant  along 
with  an  analgesic-antipyretic.  The 
comment  urged  that  the  proposed 
warning  be  reworded  to  explicitly 
permit  use  of  a  combination  product 
containing  an  oral  nasal  decongestant 
and  an  antipyretic  agent(s)  when 
concurrent  symptoms  of  nasal 
congestion  and  fever  are  present. 

The  second  comment  stated  that 
billions  of  doses  of  oral  nasal 
decongestants  have  been  used  OTC  for 
many  years  without  such  a  label 
warning.  The  comment  added  that  it 
was  unaware  of  any  safety  problems  thdl 
have  occurred  as  a  direct  consequence 
of  a  consumer  using  a  nasal 
decongestant  in  the  presence  of  minor 
fever  of  short  duration,  which  is  the 
case  in  the  vast  majority  of  instances  m 
which  fever  is  present.  On  the  other 
hand,  the  comment  contended,  the 
presence  of  high  fever  is  of  importance 
to  the  well-being  of  the  consumer,  and 
a  doctor  should  be  consulted  if  such 
occurs.  The  comment  requested  that  the 
above-referenced  warnings  be  amended 
to  read:  "[b]  If  symptoms  do  not 
improve  in  7  days  or  are  accompanied 
by  high  fever,  consult  a  doctor." 

The  comment  also  stated  that  some 
allergic  episodes  (and  even  colds) 
occasionally  continue  for  more  than  7 
days,  particularly  in  humid  climates  or 
in  periods  of  high  pollen  counts. 
Therefore,  an  absolute  7-day  use 
limitation  may  not  always  be 
appropriate.  Moreover,  the  comment 
stated  that  its  amended  warning  would 
be  equally  informative  to  consumers 
who  may  be  taking  an  oral  nasal 
decongestant  product  without  an 
antipyretic  ingredient  as  well  as  to  those 
who  may  take  a  combination  which 
includes  antipjTetic  ingredient(s).  Thus, 
the  comment  requested  that  this 
amended  warning  be  included  in  the 
following  final  monographs:  (1)  OTC 
nasal  decongestant  drug  products;  (2) 
OTC  internal  analgesic-antipyretic  drug 
products;  and  (3)  OTC  cough-cold 
combination  drug  products. 

The  Cough-Cold  Panel  noted  that  a 
slight  fever  may  be  present  with  the 
common  cold  (41  FR  38312  at  38321). 
The  Internal  Analgesic  Panel  stated  that 
antipyretics  (fever  reducers)  may  be 
safely  used  for  self-medication  when 
fever  is  due  to  the  common  cold  or  flu 
(42  FR  35346  at  35351).  The  warnings 
in  §  341.80(c)(l)(i)(b)  and  (c)(l)(ii)(fc)  ar^ 
not  meant  to  restrict  use  of  an  oral  n3s;il 
decongestant  in  the  presence  of  minoi 
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fever  of  short  duration  such  as  that 
which  might  be  associated  with  a 
cominon  cold.  The  agency  agrees  that  a 
nasal  decongestant  can  be  used  in  such 
situations.  The  intent  of  the  warnings  is 
to  alert  consumers  that  the  presence  of 
a  fever  might  indicate  a  more  serious 
condition,  such  as  a  secondary  bacterial 
infection,  for  which  a  doctor  should  be 
consulted.  For  example,  a  nasal 
obstruction  accompanying  a  common 
cold  can  result  in  a  middle  ear  infection 
(acute  otitis  media).  Usually,  the  first 
complaint  of  a  middle  ear  infection  is  a 
persistent,  severe  earache.  Other 
symptoms,  such  as  fever,  nausea, 
vomiting,  and  diarrhea  may  occur  in 
young  children  (Ref.  1).  Pneumonia  is 
also  often  preceded  by  an  upper 
respiratory  infection.  Symptoms  include 
chills,  sharp  pain  in  the  chest,  cough, 
fever,  and  headache  (Ref.  2).  Thus, 
because  the  agency  believes  that  it  is 
important  for  consumers  to  recognize 
that  all  fevers  are  not  insignificant 
occurrences,  the  word  "fever"  as 
pro{}osed  in  the  tentative  final 
monograph  is  being  retained  in  this 
final  monograph. 

This  warning  for  oral  nasal 
decongestant  drug  products  is 
consistent  with  the  warning  included  in 
the  final  monographs  for  single 
ingredient  antitussive  drug  products 
and  single  ingredient  expectorant  drug 
products,  which  states:  "•  •  •  If  cough 
persists  for  more  than  1  week,  tends  to 
recur,  or  is  accompanied  by  fever,  rash, 
or  persistent  headache,  consult  a 
doctor."  (See  §§  341.74(c)(1)  and 
341.78(c)(2)).  These  warnings  are  not 
meant  to  restrict  the  use  of  an 
antitussive  or  an  expectorant  in  the 
presence  of  minor  fever  of  short 
duration  such  as  that  which  might  be 
associated  with  a  common  cold. 
However,  as  with  the  warning  for  nasal 
decongestants,  the  intent  of  the 
warnings  is  to  alert  consumers  that  the 
presence  of  a  fever  might  indicate  a 
more  serious  condition,  and  a  doctor 
should  be  consulted. 

The  agency  has  previously  considered 
inclusion  of  the  word  "high"  (in 
reference  to  fever)  in  this  warning  in  the 
final  monograph  for  OTC  antitussive 
drug  products.  (See  52  PR  30042  at 
30054,  August  12, 1987.)  In  that 
proceeding,  the  agency  determined  that 
the  word  "high"  would  not  be  included 
in  the  warning  because  it  is  important 
for  the  consumer  to  recognize  the 
presence  of  fever  regardless  of  whether 
the  fever  is  high  or  low.  The  agency 
concludes  that  this  principle  is  equally 
applicable  to  the  labeling  of  OTC  nasal 
decongestant  drug  products.  Therefore, 
the  agency  is  not  adopting  the  second 
c  omment's  suggested  wording  related  to 


the  use  of  the  term  "high"  to  describe 
fever. 

The  agency  agrees  with  the  comment 
that  an  absolute  7-day  limitation  may 
not  always  be  appropriate  for  oral  nasal 
decongestant  drug  products.  Further.     . 
the  final  monographs  for  OTC 
antitussive  and  expectorant  drug 
products  (21  CFR  part  341)  do  not 
impose  e  7-day  use  limitation,  and  the 
agency  concludes  that  such  a  limitation 
is  also  not  necessary  for  oral  nasal 
decongestant  drug  products.  Therefore, 
the  warnings  proposed  in 
§341.8(J(c)(l)(i)(6)  and  (c)(l)(ii)(6)  in  the 
tentative  final  monograph  are  revised  as 
follows:  "If  symptoms  do  not  improve 
within  7  days  or  are  accompanied  by 
fever,  consult  a  doctor."  These  warnings 
appear  In  §  341.80(c)(l)(i)(B)  and 
(c)(l)(iiMB)  of  this  final  monograph. 

With  regard  to  labeling  of  cough-cold 
combination  drug  products  for  which 
the  labeling  in  the  individual  applicable 
monographs  conflicts  or  is 
inappropriate,  tlie  agency  has  proposed 
specific  labeling  in  §  341.85  of  the 
tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products. 
(See  53  FR  30522  at  30562  to  30564.) 
The  antipyretic  ingredient  in  an  oral 
nasal  dacongestant-analgesic-antipyretic 
combination  drug  product  would  be 
used  specifically  to  treat  a  fever. 
Normally,  the  labeling  for  such  a 
product  would  contain  the  appropriate 
portions  of  the  monograph  labeling  for 
nasal  decongestant  and  analgesic- 
antipyretic  ingredients.  However,  the 
agency  Becognized  that  the  warnings  for 
nasal  decongestants  proposed  in 
§  341.80(c)(l)(i)(b)  and  (c)(l)(ii)(fc)  of  the 
tentative  final  monograph  would  be 
inconsistent  with  the  presence  of  the 
analgesic-antipyretic  ingredient(s)  in  the 
product.  Therefore,  to  eliminate  this 
inconsistency,  the  agency  proposed  the 
following  warning  for  such  products 
labeled  for  use  by  adults  in  the  cough- 
cold  combinations  tentative  final 
monograph:  "Do  not  take  this  product 
for  more  than  10  days.  If  symptoms  do 
not  improve  or  are  accompanied  by 
fever  that  lasts  for  more  than  3  days,  or 
if  new  symptoms  occur,  consult  a 
doctor."  For  products  labeled  for  use  by 
children  2  to  under  12  years  of  age,  the 
proposed  warning  reads  as  follows;  "Do 
not  give  this  product  to  children  for 
more  th»n  5  days.  If  symptoms  do  not 
improve  or  are  accompanied  by  fever 
that  lasts  for  more  than  3  days,  or  if  new 
symptoms  occur,  consult  a  doctor."  (See 
53  FR  30522  at  30563.)  The  agency  will 
address  this  warning  in  the  final 
monograph  for  OTC  cough-cold 
combination  drug  products,  in  a  future 
issue  of  the  Federal  Register. 
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22.  One  comment  contended  that  the 
agency's  proposed  dnig  interaction 
precautions  for  adults  and  children  in 
§34l.80(c)(l)(i){t/)and 
§  341.80(c)(l)(ii)(d),  respectively, 
essentially  duplicate  statements 
required  in  other  warnings.  The 
comment  requested  that  the  proposed 
warning  in  §  341.80(c)(l)(i)(c)  be 
modified  to  include  the  "Drug 
Interaction  Precaution"  information  in 
§  341.80(c)(l)(i)(d)  to  read  as  follows: 
"Do  not  take  this  product  if  you  are 
being  treated  for  heart  disease, 
depression,  high  blood  pressure,  thyroid 
disease,  diabetes,  or  have  difficidty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor."  Likewise,  the  comment 
requested  that  the  proposed  warning  in 
§  341.80(c)(l)(ii)(c)  be  modified  to 
include  the  "Drug  Interactioii 
Precaution"  information  in 
§  341.80(c)(l)(ii)(cO  to  read:  "Do  not  give 
this  product  to  children  who  are  being 
treated  for  heart  disease,  thyroid 
disease,  diabetes,  high  blooid  pressure. 
or  depression  unless  directed  by  a 
doctor."  The  comment  concluded  that 
these  revisions  would  eliminate 
redundancy  in  the  warnings  language. 

The  agency  agrees  that  the  statements 
are  similar  but  does  not  agree  that  drug 
interaction  precautions  should  be 
combined  with  warnings.  The  agency 
believes  the  drug  interaction  precaution 
needs  to  be  highlighted  in  order  to 
adequately  inform  individuals  who  may 
not  otherwise  be  awtue  of  serious  (even 
life-threatening)  adverse  effects  due  to 
potentiation  of  the  adverse  effects  of  one 
dnig  by  another  taken  concurrently. 

In  discussing  drug  interactions,  the 
Cough-Cold  Panel  stated  that  it  had 
recommended  appropriate  labeling  for 
drug  interactions  where  there  are 
serious  concerns  (41  FR  38312  at 
38335).  In  the  case  of  nasal 
decongestants,  the  Cough-Cold  Panel 
stated  that  patients  taking  other  drugs 
(eg.,  monoamine  oxidase  inhibitors 
whose  action  can  intensify 
sympathomimetic  drug  action),  should 
not  use  orrl  nasal  decongestants  except 
under  the  advice  emd  supervision  of  a 
physician  (41  FR  38312  at  38397).  The 
Cough-Cold  Panel  therefore 
recommended  a  specific  warning,  in  the 
form  of  a  drug  interaction  precaution,  to 
alert  the  subgroup  of  the  OTC  nasal 
decongestant  target  population  taking 
prescription  m&dication  for  certain 
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chronic  disease  conditions,  to  tiieir 
special  risk  in  using  OTC  nasal 
decongestants  conoirrentiy.  The  Cough- 
Cold  Panel  recommendad  the  following 
drug  interaction  precaution  statement 
"Do  not  take  this  product  if  you  are 
presently  taking  a  prescription 
antihypertensive  or  antidepressant  drug 
containing  a  monoamine  oxidase 
inhibitor  except  under  the  advice  and 
supervision  of  a  physician."  (See  41  FR 
38312  at  38423.)  For  these  reasons,  the 
agency  also  proposed  this  drug 
interaction  warning  for  OTC 
sympathomimetic  amine  bronchodilator 
drugs  (41  FR  38312  at  38370  tnrough 
38373). 

The  agency  discussed  this  statement 
in  the  tentative  final  monograph  for 
OTC  nasal  decongestant  drug  products 
(50  FR  2220,  January  15. 1985).  In 
response  to  the  Cough-Cold  Panel's 
recommendation,  two  comments 
contended  that  terms  such  as 
"antihypertensive,"  "antidepressant." 
and  "monoamine  oxidase  inliib'tor" 
(MAOI)  are  highly  technical;  that  only  a 
small  percentage  of  the  population  is 
likely  to  understand  this  warning;  and 
that  including  such  a  warning  in  the 
labeling  of  an  OTC  drug  is  contrary  to 
the  well-established  principle  that 
unnecessary  or  confusing  precautions 
tend  to  dilute  the  significance  of  all 
instructions  in  the  labeling  and.  hence, 
should  be  avoided  (50  FR  2220  at  2231) 
Accordingly,  the  agency  proposed  to 
simplify  the  precaution  statement  as 
follows:  "Drug  interaction  precaution. 
Do  not  take  this  product  if  you  are 
presently  taking  a  prescription  drug  for 
high  blood  pressiire  or  depression, 
without  first  consulting  your  doctor." 
(See  proposed  §341.80(c)(l)(i)(c/).)  Also 
with  the  tentative  final  monograph,  the 
agency  proposed  to  add  new 
§  341.80(c)(l)(ii)(d)  for  children,  as 
follows:  "Drug  Interaction  Precaution: 
Do  not  give  this  product  to  a  child  who 
is  taking  a  prescription  drug  for  high 
blood  pressure  or  depression,  without 
first  consulting  the  child's  doctor.  "  The 
wording  for  OTC  bronchodilator  drug 
products  was  similarly  revised  in  the 
tentative  final  monograph  (47  FR  47520 
at  47523)  and  the  final  monograph  (51 
FR  35326  at  35338). 

After  publication  of  the  tentative  final 
monograph  for  OTC  nasal  decongestant 
drug  products,  the  agency  became  aware 
of  a  naed  to  modify  die  wording  of  the 
drug  interaction  precaution  statement 
Information  was  submitted  to  the 
agency  showing  that  the  antitussive 
ingredient  dextromethorphan  interacts 
with  prescription  drugs  containing 
MAOl's.  Case  reports  and  articles  in  the 
literature  describe  severe  reactirms. 
including  death,  from  this  combination 


of  drugs.  In  preparing  a  proposal  to 
amend  the  final  monograph  for  OTC 
antitusshre  drug  products  to  provide  for 
a  new  drug  interaction  precaution  for 
that  class  of  OTC  drugs,  the  agency 
determined  a  need  to  modify  the 
language  of  the  existing  precaution 
statement  for  OTC  bronchodilator  and 
nasal  decongestant  drugs,  largely 
because  of  expanded  use  of  MAOI 
drugs.  There  is  evidence  that  MAOI 
drugs  are  also  being  used  to  treat 
conditions,  such  as  bulimia  and  panic 
disorder,  that  are  not  readily  associated 
with  depression.  Further,  the  newer 
MAO  B  hihibitors  are  being  used  to  treat 
Parkinson's  disease.  Finally,  the  use  of 
MAOFs  in  hypertension  has  essentially 
ceased.  In  order  to  have  consistent 
language  among  the  three  drug  classes, 
the  agency  published  proposals  to 
amend  the  antitussive  final  monograph 
(57  FR  27666).  bronchodilator  final 
monograph  (57  FR  27662).  and  the  nasal 
decongestant  tentative  final  monograph 
(57  FR  27658)  to  provide  for  the 
following  warning: 

Drug  interaction  pna-nuticn.  Do  not  use 
this  product  if  you  are  taking  a  prescnption 
drug  containing  a  monoamine  oxidase 
inhibitor  (MAOI)  (certain  drugs  for 
depression,  psychiatric  or  emotional 
conditions),  without  first  consulting  your 
doctor.  I£  you  are  uncertsin  whether  your 
prescription  drug  contains  an  M.\OI,  coniiilt 
your  doctor  before  taking  'bis  product. 

The  case  reports  and  literature  articles 
are  discussed  in  detail  in  the  proposed 
amendment  to  the  final  monograph  for 
OTC  antitussive  drag  products  (57  FR 
27666). 

The  comments  received  in  response  to 
the  proposed  amendments  are  discussed 
in  detail  in  a  final  rule  for  OTC 
antitussive  drag  products  (58  FR  54232. 
October  20.  :  J93)  and  OTC 
bronchodilator  drag  products  (58  FR 
54238.  October  20.  1993).  In  brief,  four 
comments  that  suggested  modifications 
to  the  wording  of  the  drug  interaction 
precaution  statement  were  not  adopted, 
and  one  comment  that  suggested  a  2- 
week  washout  period  be  included  was 
adopted. 

Accordinglv.  tlie  agencv  is  amending 
§341.8G(c)(l)'(i1(c/)  for  OTC  nasal 
decongestant  drug  products  to  read: 

Drug  intemcUon  prpcnution.  Do  not  use 
this  pnxiuct  if  you  are  now  taking  a 
prescription  monoamine  oxidase  inhibitor 
(MAOI)  (certain  drugs  for  depre.ssion, 
p.^chiatric  or  emotional  conditions,  or 
Parkinson's  disease),  or  for  2  weeks  after 
stopping  the  MAOI  drug.  If  you  are  unrarCiin 
whether  your  prescription  dnjg  contains  an 
MAOI,  consult  a  health  profes.sional  l>efon; 
taking  this  product. 

Also,  the  agencv  is  amending 
§34l.80(c)il)(iiKc/)  to  read; 


Drug  interaction  precaution.  Do  not  give 
this  product  to  a  child  who  is  taking  a 
prescription  monoamioe  oxidase  inhibitor 
(MAOI)  {certain  drugs  for  depression, 
psychiatric  or  emotional  conditions),  or  for  2 
weeks  after  stopping  the  MAOI  drug.  If  you 
ar«  uncertain  whether  your  child's 
prescription  drug  contains  an  MAOI,  consult 
a  hesith  professional  before  giving  this 
product. 

23.  Three  commsnts  contended  that 
the  agency  should  not  require  the 
warning  for  topical  nasal  decongestants 
proposed  in  §  341.80(c)(2)(iii)(fa)  of  the 
tentative  final  monograph,  which  reads: 
"Do  not  use  this  product  if  you  have 
heart  disease,  high  blood  pressure, 
lh\Toid  disease,  diabetes,  or  difficuUy  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor." 

One  comment  contended  that  the 
warning  should  not  be  required  because 
systemic  distribution  of  topical  nasal 
decongestants  is  minimal  A  second 
comment  stated  that  such  a  warning  is 
not  warranted  for  topical  products 
containing  oxjTnetazoiine.  Referring  to 
studies  in  dogs  that  compared  the  doses 
of  oxymetazolins  given  mtranasaliy  and 
intravenously  to  elicit  a  cardiovascular 
effect  (i.e.,  increase  in  blood  pressure) 
and  that  showed  substantial  differences, 
the  comment  indicated  that  the  amount 
of  oxvTnetazoliae  required  to  elicit  arv 
systeimc  effect  by  the  intranasal  route 
would  be  virtually  unachievable  with 
marketed  products.  Based  on  the 
amount  of  the  drug  which  is  required  to 
cause  a  systemic  effect,  the  comment 
argued  thatthere  is  no  reason  to  believe 
that  patients  with  cardiac  problems, 
diabetes,  or  hyperthyroidism  would  be 
at  any  greater  risk  than  Lhe  general 
population.  In  addition,  the  comment 
stated  that  its  review  of  ad\ers*^ 
experience  files  showed  no 
cardiovascular  side  effect  from 
oxvmetazoline  that  was  not  associated 
with  significant  overuse,  either  in 
hiequency  of  uj»e.  quantity  of  use.  or 
both.  The  comment  stated  that  the 
agency's  proposed  warning  not  to 
overuse  the  product  deals  adequately 
wiih  risks  to  patients  with  cardiac 
problems,  diabetes,  or  hyperthyroidism 
and  that  the  additional  warning  is 
unnecessarv- 

The  third  comment  indicated  that  the 
proposed  Mraruing  should  be  deleted 
from  the  monograph  because  it  is 
conjectural  that  systemic  effects  can 
occur  36  a  result  ef  absorption  from  the 
gastrointestinal  tract  if  an  ejicessive 
amount  of  topically  a|»piied  nasal 
decongestant  drug  is  swallowed.  The 
comment  stated  that  it  was  unaware  of 
dny  daia  that  support  the  posit  ion  that 
an  ewKs-sive  amount  of  drug  can  be.  or 
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is,  swallowed  when  the  product  is  used 
as  directed.  The  comment  cited 
numerous  studies  to  support  its  position 
(Refs.  1  through  19).  In  addition,  the 
comment  attached  a  summary  of 
published  studies  addressing  the  issue 
of  intranasally-applied  decongestants 
and  possible  cardiovascular  changes 
(Ref.  20).  The  simunary  indicated  that 
oral  threshold  doses  reported  to  be 
associated  with  changes  in  pulse  rate 
and/or  blood  pressure  are  6  to  10  times 
higher  than  the  maximal  dose  of 
phenylephrine  or  ephedrine 
administered  intranasally.  In  the  case  of 
phenylephrine  hydrochloride,  the 
cocoment  stated  that  if  an  entire  dose  of 
a  0.5-percent  nasal  spray,  which 
contains  1.5  mg  phenylephrine 
hydrochloride,  were  ingested,  it  would 
amount  to  only  a  small  fraction  of  the 
Category  1  recommended  oral  dose  of  10 
mg  for  this  drug.  In  the  case  of  0.5 
percent  ephedrine  sulfate,  a  typical 
adult  dose  of  0.6  mg  would  be  delivered 
and,  100  percent  of  the  dose,  if  ingested, 
would  amoimt  to  only  a  small  fraction 
of  the  Cough-Cold  Panel's 
recommended  oral  dose  of  8  to  12  mg 
as  a  brouchodilator  (41  FR  38312  at 
38408). 

The  agency  has  reviewed  the  studies 
cited  by  one  comment  as  well  as  other 
pertinent  information  concerning  the 
side  effects  caused  by  topical  nasal 
decongestants.  Based  on  its  review  of 
the  available  data  and  information,  the 
agency  concludes  that  the  warning — 
concerning  the  use  of  topical  nasal 
decongestants  in  patients  with  heart 
disease,  high  blood  pressure,  thyroid 
disease,  and  diabetes — as  discussed  in 
the  tentative  final  monograph  (50  FR 
2220  at  2222  to  2223)  is  appropriate  for 
topical  nasal  decongestant  xlrug 
products  containing  ephedrine  or  one  of 
its  salts,  phenylephrine  hydrochloride, 
naphazoline  hydrochloride, 
oxymetazoline  hydrochloride,  and 
xylometazoline  hydrochloride.  The 
agency  does  not  believe  that  the  studies 
adequately  support  the  safe  use  of 
topical  nasal  decongestants  in  patients 
with  heart  disease,  high  blood  pressure, 
thyroid  disease,  or  diabetes  without  the 
supervision  of  a  physician.  Further,  the 
agency's  adverse  reaction  data  indicate 
that,  after  reboimd  congestion, 
cardiovascular  effects  are  among  the 
most  numerous  adverse  effects  reported. 

The  agency  has  reviewed  its  adverse 
reaction  report  files  (Ref.  21)  and  finds 
that  cardiovascular  effects  such  as 
bradycardia,  tachycardia,  hypertension, 
and  hypotension  have  been  reported  for 
products  containing  topical  nasal 
decongestants,  particularly  for 
oxymetazoline.  In  most  of  the  cases  of 
cardiovasgular  effects,  the  topical  nasal 


decongestant  drug  was  reported  to  be 
the  only  drug  used  by  the  patient  and 
was  believed  to  be  the  suspect  drug. 
Based  on  these  adverse  reaction  files, 
the  agency  is  concerned  that  certain 
individuals  may  be  more  susceptible  to 
developing  cardiovascular  effects  when 
using  topical  nasal  decongestants. 
Further,  although  topical  nasal 
decongestant  drugs  are  recommended 
for  no  more  than  3  days  use,  the  agency 
is  aware  that  excessive  use  of  topical 
nasal  decongestants  does  occur  (see 
comment  2  in  section  I.A.  of  this 
document).  Such  excessive  use  could 
also  increase  the  possibility  that 
individuals  with  the  conditions  listed  in 
the  warning  might  develop  adverse 
effects. 

The  agency  does  not  believe  that  the 
studies  submitted  by  one  of  the 
comments  adequately  support  the  safe 
use  of  topical  nasal  decongestants 
containing  ephedrine  or  one  of  its  salts, 
phenylephrine  hydrochloride, 
naphazoline  hydrochloride, 
oxymetazoline  hydrochloride,  or 
xylometazoline  hydrochloride  in 
patients  with  heart  disease,  high  blood 
pressure,  thyroid  disease,  or  diabetes 
without  the  supervision  of  a  physician. 
A  number  of  the  studies  (Refs.  1  through 
8)  ware  not  useful  to  evaluate  topical 
effects  of  the  nasal  decongestants 
because  the  drugs  were  administered  by 
oral  or  injectable  routes.  In  11  of  the 
submitted  studies  (Refs.  9  through  19), 
nasal  decongestants  were  administered 
intranasally  in  subjects  with 
cardiovascular  disorders,  diabetes,  or 
thjrToid  disease.  In  1  of  the  11  studies 
(Ref.  19),  the  number  of  hypertensive 
subjects  could  not  be  determined.  In  the 
remaining  10  studies,  833  subjects  were 
studied  but  only  50  subjects  had  the 
conditions  referred  to  in  the  warning. 
Thus,  the  agency  does  not  consider  this 
limited  number  of  subjects  adequate  to 
support  deletion  of  the  warning. 

Tne  data  also  show  that  the  oral  doses 
of  some  topical  nasal  decongestants  that 
are  required  to  produce  adverse 
reactions  exceed  the  recommended 
topical  dosages;  however,  none  of  the 
submitted  data  address  the  extent  of 
absorption  of  nasal  decongestants  from 
the  nasal  mucosa,  and  this  may  be  more 
analogous  to  intravenous  administration 
than  to  oral  administration  of  the  drug. 
Many  drugs  (e.g.,  sublingual 
nitroglycerin,  nitroglycerin  spray, 
corticosteroids)  are  absorbed  well  from 
the  mucosa  of  the  oropharynx  and  can 
be  more  rapidly  and  completely 
absorbed  than  when  ingested  orally. 

Fiulher,  the  submitted  data  do  not 
contain  sufficient  information  to 
exclude  the  systemic  effects  alluded  to 
in  the  warning.  Actual  data  on  blood 


pressure  changes  were  not  provided  in 
most  of  the  studies,  and  the  degree  of 
absorption  of  the  drugs  from  topical 
intranasal  administration  was  not 
addressed.  Although  topical  nasal 
decongestants  are  administered  in 
smaller  doses  than  the  oral  doses  of 
these  drugs,  the  safety  of  these  drugs 
when  used  without  physician 
supervision  by  patients  with  heart 
disease,  high  blood  pressure,  thyroid 
disease,  diabetes,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  has  not  been  adequately 
demonstrated. 

Based  on  the  above  reasons,  the 
agency  is  retaining  the  following 
warning  for  topical  nasal  decongestant 
products  containing  ephedrine, 
phenylephrine  hydrochloride, 
naphazoline  hydrochloride, 
oxymetazoline  hydrochloride,  or 
xylometazoline  hydrochloride  that  was 
proposed  in  the  tentative  final 
monograph:  "Do  not  use  this  product  if 
you  have  heart  disease,  high  blood 
pressure,  thyroid  disease,  diabetes,  or 
difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland  unless 
directed  by  a  doctor." 
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24.  One  comment  coni ended  that  thn 
proposed  warnings  in  j  341  30  for 
topica4  nasal  decongestant  sprays  and 
diDps  (which  state:  "Do  not  ube  this 
pix>duct  if  you  have  heart  disease,  high 
blood  pressure,  thyroid  disease, 
diabetes,  or  difficulty  in  urination  due 
to  enlargement  of  the  prostate  gland 
unless  directed  by  a  dtx:tor:"    Do  not 
exceed  recommended  dosage  because 
burning,  stinging,  sneezing,  or  iniTease 
of  nasal  discharge  may  occur;"  and  "Do 
iiot  use  this  product  for  more  than  .1 
(i:ivs.  If  symptoms  persi.st.  consult  a 


doctor.")  do  not  apply  to  its  company's 
"innovative  and  unique  one-way 
metered  pump  spray  deliver}'  system." 
The  comment  e:<plained  that  the 
metered  delivery  system  for  its  topical 
nasal  decongestant  drug  products 
substantially  reduces  dosage  variabiHty, 
assures  uniform  dosago  and  spray 
pattern,  and  thereby  hirther  minimizes 
any  possibility  of  significant  systemic 
absorption  and  systemic  side  effects.  For 
this  reason,  the  comment  recommended 
that  for  these  products  the  agency 
eliminate  the  warning  in  proposed 
§  341.80(c)(2)(iii)(b)  not  to  use  topical 
nasal  decongestants  if  certain  disease 
conditions  are  present.  Stating  that  the 
spray  pattern  achieved  with  the  pump 
virtually  eliminates  the  nasal  irritation 
and  rebound  congestion  sometimes 
associated  with  conventional  sprays  and 
drops  and  that  marketing  e.xperier.ce  ha.s 
confirmed  the  purpose  of  the  pump's 
design,  the  comment  also  contended 
that  the  warnings  oroposed  in 
5  341.8n(c)i2)(ii;,3)*and  (c](2j(:iiKa) 
concerning  btirrang.  .stinging,  etc.,  and  a 
restriction  to  only  ."5  da\s'  dosage  sho'ild 
not  be  required  for  its  metered  pump 
products. 

The  conimsnt  did  not  submit  any  data 
to  support  its  contertion  'hat  the  u.se  of 
a  metered  pump  rlt!iv^>ry  «y5'.em  tr.akss 
the  above  raeiitioa  -d  wami.'^cs 
unr.ecessary.  Furthermore,  the  agency 
btilievea  that  regardless  of  the 
uiiiformity  of  the  doiage  and  sprav 
pattern  of  a  topical  nasal  decongestant, 
the  pharmacologic  action  of  i^asal 
decongestant  active  ingredients  can 
produce  adverse  reactions  in  so'ne 
su&coptible  individuals  who  have  heart 
distmse,  high  blocd  pressure,  diabetes, 
etc  Thus,  in  the  interest  cf  :uns!imer 
safety,  the  wftming  proposed  in 
§  34i.30(c)(2:(iii]ii)  would  -?till  be 
applicable,  rei^ardiess  of  the  na.sal  spray 
delivery  system.  Also,  a  unifo.-.m  dosage 
and  spray  pattern  would  not  eliminate 
the  possibility  cf  ovemse  cf  iha  topical 
nasal  decongestant  dr\ig  zirocivict.  .^n 
individual  m.ight  use  too  much  of  die 
spray  by  repeatedly  applying  the 
medication  or  by  using  the  produci 
longer  than  the  recommenced  3  days 
use.  Thus,  rebound  conpfftion  couid 
c/ccar  and  the  warning  ;n 
S  341.80(c){2l(ii.)(:;l  would  be 
applicable.  Tho  agency  is  ur.awan?  of 
data  to  support  the  comment's 
contenHon  that  a  cr.iform  dcsage  and 
spray  pattern  could  help  to  lessen 
adverse  effects  such  as  burning, 
stinging,  sneezing,  etc..  winch  might  be 
caused  by  an  excessive  dose  of  a  topical 
nasal  decongestant.  In  the  absence  of 
data,  the  agency  cannot  agree  w-.th  the 
comment  that  the  warning  regarding 


burning,  stinging,  sneezing  in 
§  341.80(c)(2niJ(a)  (redesignated  as 
§  341.80(cK2)(iKB)  in  this  final 
monograph)  is  unnecessary  for  its  pump 
spray  defivery  system.  Therefore,  the 
agency  concludes  that  the  warnings  for 
topical  nasal  decongestants  mentioned 
by  the  comment  are  applii^able 
regardless  of  the  spray  deliver^'  system. 

The  agency  notes  that  a  request  of  the 
type  submitted  by  the  comment  f  for 
deletion  of  certain  warnings  for  a 
specific  metered  pump  delivery  svMem) 
could  be  considered  as  a  request  fur  an 
exemption  from  the  monograph 
requirements  or  as  a  request  for  a 
monograph  deviahnn.  For  an 
exemption,  which  would  require  the 
submission  of  a  petition  to  amend  th.^ 
final  monograph,  data  would  have  to  be 
submitted  to  support  the  comment's 
contention  that  certain  warnings  are 
unnecessary  for  the  metered  pun.p 
spray  delivery  system.  An  exemption 
from  these  warning  statem.ents  could 
then  be  included  m  the  monograph  for 
all  nasal  decor. ge^TaJU  ingredients 
marketed  in  tha  specified  metered  <\'r.e 
spray  dosage  fjrm  along  with  the 
specifications  for  the  spe-cific  rrie-ered 
pump  spray  dfiivery  system  Tiie 
agency  believes  that  h  would  be 
difficult  to  Wiite  such  spccficahins  for 
inclusion  m  a  mmcgrapii  and  thus 
cunsidi-rs  a  m.>nt->graph  deviatiC.T  'o  'r.e 
a  more  suitable  alternative.  .\ 
monograph  deviation  is  covered  iiy  ihe 
regulations  -n  21  CFR  330.1 1.  These 
regulations  provide  for  the  ^iihmisiion 
of  a  limned  new  drug  application  (ND.'X) 
covc.-ing  only  the  deviation  from  the 
final  n;onograph.  Under  these 
regulations,  ctaia  Submitted  in  support 
of  an  N'DA  for  a  product  that  deviates 
from  an  OTC  drug  final  r.ianocraph 
must  be  n  the  form  required  bv  21  CFR 
314.50.  .Also,  the  request  must  include 
a  sJat-.Tient  thr.t  the  product  meft.-!  ail 
condition.^  of  the  applicable  QTC  drug 
lUi.aijgraph  e.\.:ept  for  the  ds-.iation  f  jr 
which  app.-ovai  is  rtque-.ted.  The 
appiicatiou  may  omit  a;l  information 
except  that  pertinent  to  the  de\iation. 
For  the  paTucuiar  product  discussed  in 
die  comment,  the  manuf3ctur'=tr  should 
provide  .su.fficient  .manufactiinng 
control  data  to  assure  FD.-\  oi  ttie 
uniformity  of  the  metered  dose  deliver^' 
and  of  the  spray  pattern  claimed  frr  the 
drag  product,  and  .should  include 
adequate  clinical  data  to  confirm  that 
the  warnings  .\re  unnecess-an- 

25.  One  comment  roci.mmin.'^ed  that 
the  following  statements  be  allowed  .^or 
topical  nasal  decongestants  m.'.rkcted  in 
a  one-way  metorrd  pump  delivery 
.system:  "Won't  drawback  nasal  funds," 
"unique  om!-v\ay  pump  prevents  draw- 
back contamination,"  "protects  against 
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draw-back  contamination,"  and  "unique 
metered  spray  delivers  a  controlled/ 
metered  dose."  In  addition,  the 
comment  contended  that  "accurate" 
statements  such  as  "long  lasting  relier' 
are  appropriate  for  oxymetazoline- 
containing  nasal  decongestant  drug 
products. 

The  agency  believes  that  information 
describing  a  metered  dose  delivery 
system,  such  as  that  recommended  by 
the  comment,  is  product  specific  and 
above  and  beyond  the  scope  of  the 
standards  set  by  this  final  monograph 
for  OTC  nasal  decongestant  drug 
products. 

The  OTC  drug  review  program 
establishes  conditions  under  which 
OTC  drugs  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
Two  principal  conditions  determined 
during  the  review  are  allowable 
ingredients  and  the  allowable  labeling 
for  those  ingredients.  The  FDA  has 
determined  that  it  is  not  practical — in 
terms  of  time,  resources,  and  other 
considerations — to  set  standards  for  all 
labeling  found  in  OTC  drug  products. 
Accordingly,  OTC  drug  monographs 
regulate  only  labeling  related  in  a 
significant  way  to  the  safe  and  effective 
use  of  drug  products  by  consumers. 
OTC  drug  monographs  establish  the 
allowable  labeling  for  the  following:  the 
product  statement  of  identity;  the  names 
of  active  ingredients;  the  indications  for 
use;  the  directions  for  use;  the  warnings 
against  unsafe  use,  side  eflfects,  and 
adverse  reactions;  and  the  claims 
concerning  the  mechanism  of  drug 
action.  Accordingly,  such  information 
as  that  recommended  by  the  comment  is 
outside  the  scope  of  the  OTC  drug 
review. 

The  agency  emphasizes  that  even 
though  such  information  is  outside  the 
scope  of  the  OTC  drug  review,  it  may  be 
used  in  labeling  subject  to  the 
prohibitions  in  section  502  of  the  act 
relating  to  labeling  that  is  false  or 
misleading.  Such  information  will  be 
evaluated  by  the  agency  on  a  case  by 
case  basis  in  conjunction  with  normal 
enforcement  activities  relating  to  that 
section  of  the  act.  Moreover,  any 
information  that  is  outside  the  scope  of 
the  review,  even  though  it  is  truthful 
and  not  misleading,  may  not  appear  in 
any  portion  of  the  labeling  required  by 
the  monograph  and  may  not  detract 
from  such  required  information. 

Regarding  me  comment's  claim  of 
"long  lasting  relleP*  for  oxymetazoline- 
containing  nasal  decongestant  drug 
products,  the  agency  notes  that 
oxymetazoline  hydrochloride  has  a 
frequency  of  use  of  "not  more  often  than 
every  10  to  12  hours"  which  is  the 
longest  duration  of  action  of  any  topical 


nasal  decongestant  in  the  monograph. 
As  stated  in  the  tentative  final 
monograph  for  OTC  nasal  decongestant 
drug  products,  the  "duration  of  effect 
has  been  included  in  the  established 
dosages  and  directions  for  these 
products  by  stating  the  fi^uency  of  use 
(in  terms  of  hours),  which  indirectly 
tells  the  consumer  the  duration  of  the 
products'  effects"  (50  FR  2220  at  2236). 
Although  not  included  in  the 
monograph,  the  agency  has  no  objection 
to  a  statement  such  as  "long  lasting 
relief  appearing  in  the  labeling  of  an 
OTC  nasal  decongestant  drug  product 
containing  oxymetazoline 
hydrochloride.  However,  as  stated 
above,  such  statements  are  subject  to  the 
prohibitions  in  section  502  of  the  act 
and  may  not  appear  in  any  portion  of 
the  labeling  required  by  the  monograph 
and  may  not  detract  from  such  required 
information. 

26.  Two  comments  suggested  that  the 
proposed  warning  for  oral  nasal 
decongestants  in  §341.80(c)(l)(i)(a)  and 
(c)(lKii)(a)  (which  states:  "Do  not 
exceed  recommended  dosage  because  at 
higher  doses  nervousness,  dizziness,  or 
sleeplessness  may  occur. ")  be  revised. 
One  comment  suggested  revising  the 
warning  sections  to  state:  "Do  not 
exceed  recommended  dosage.  If 
nervousness,  dizziness,  or  sleeplessness 
occut,  discontinue  use  and  consult  a 
physician."  This  comment  stated  that, 
as  the  warning  presently  reads,  it  might 
suggest  to  consumers  that  nervousness, 
dizziness,  and  sleeplessness  are  the  only 
consequences  of  exceeding  the 
recommended  dose,  which  is  not 
necessarily  so.  The  comment  added  that 
"nervousness,  dizziness,  and 
sleeplessness  are  significant  enough  to 
be  a  separate  warning  as  they  may,  on 
occasion,  occur  at  the  recommended 
dose."  The  second  comment  suggested 
that  the  warning  sections  be  rewritten  to 
state:  "Do  not  exceed  recommended 
dosaae.  If  nervousness,  dizziness,  or 
sleeplessness  occur,  consult  a  doctor." 
The  comment  explained  that  a  patient's 
medical  history  information  is  needed 
before  a  doctor  can  appropriately  advise 
the  patient  whether  to  continue  the 
same  dose,  decrease  the  dose,  or 
discontinue  the  drug  if  the  above- 
mentioned  symptoms  occur. 

The  agency  agrees  with  the  comments 
that  the  warnings  for  oral  nasal 
decongestants  proposed  in 
§  341.80(c)(l)(i)(a)  and  (c)(l)(ii)(a)  of  the 
tentative  final  monograph  could  be 
revised  to  make  them  separate 
statements.  Both  comments  proposed 
the  same  first  statement,  which  is  the 
same  language  as  proposed  in  the 
tentative  final  monograph  and  which 
the  aaency  is  adopting  in  this  final 


IMI 


monograph.  However,  the  comments 
di^er  in  their  siiggested  second 
statement.  The  second  comment  did  not 
state  to  discontinue  use  of  the  drug  if 
the  above-mentioned  symptoms  occur. 
The  agency  believes  that  if  nervousness, 
dizziness,  or  sleeplessness  occur  with 
use  of  a  nasal  decongestant  drug,  it  is 
best  to  advise  the  consumer  to 
discontinue  use  of  the  drug  as  a  safety 
measure,  and  to  consult  a  doctor  for 
advice.  In  addition,  in  order  to 
emphasize  that  the  drug  should  not  be 
overused,  the  agency  is  requiring  that 
the  first  part  of  the  warning  appear  on 
the  label  of  the  product  in  boldface  type. 
Therefore,  in  the  final  monograph,  the 
warnings  read  as  follows:  "Do  not 
exceed  recommended  dosage,  (first 
sentence  in  boldface  type]  If 
nervousness,  dizziness,  or  sleeplessness 
occur,  discontinue  use  and  consult  a 
doctor." 

27.  One  comment  contended  that  the 
proposed  warning  for  topical  nasal 
decongestants  in  §341.80(c)(2)(i)(a) 
(which  states:  "Do  not  exceed 
recommended  dosage  because  burning, 
stinging,  sneezing,  or  increase  of  nasal 
discharge  may  occvur.")  does  not  appear 
to  be  justified  on  the  basis  of  consiuner 
information  and  should  be  deleted  from 
the  monograph.  The  comment  stated 
that  one  major  firm  reviewed  its 
consumer  complaint  file  on  nasal  sprays 
over  a  period  of  5  years  and  found  an 
average  complaint  rate  of  less  than  one 
complaint  per  million  packages  sold. 
The  comment  added  that  other  firms 
have  reported  similar  data.  The 
conmient  questioned  the  logic  of  the 
cause  and  effect  statement  contained  in 
the  warning  as  it  applies  to  topical  nasal 
decongestant  sprays  and  drops,  i.e.,  thai 
the  reactions  of  "burning,  stinging, 
sneezing,  or  increase  of  nasal  discharge" 
will  be  the  result  of  exceeding  the 
recommended  dosage.  The  comment 
argued  that  even  if  an  excessive  amount 
of  spray  or  drops  is  used,  which  seems 
highly  unlikely,  the  solution  wilT either 
run  out  of  the  nose  or  drain  to  the  back 
of  the  throat  or  both.  In  either  case,  the 
comment  indicated  that  the  amount  of 
liquid  that  will  adhere  to  the  nasal 
mucosa  is  relative^  constant. 

In  the  tentative  final  monograph  for 
OTC  nasal  decongestant  drug  products, 
the  agency  reviewed  a  related  comment 
regarding  the  warning  "Do  not  exceed 
recommended  dosage  because  burning, 
stinging,  sneezing,  or  increase  of  nasal 
discharge  may  occur."  The  agency 
concluded  that  this  warning  statement 
should  apply  to  all  topical  nasal 
decongestant  active  ingredients 
administered  as  a  drop,  spray,  jelly,  or 
in  an  inhalant  dosage  form.  (See  50  FR 
2220  at  2232  to  2233.1 
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The  agency  also  reviewed  the  labeling 
of  topical  nasal  decongestant  drug 
products  previoiisly  approved  under 
NDA's.  The  NDA  labeling  for  products 
containing  the  nasal  decongestant  active 
ingredient  oxymetazoline  contained  the 
statement:  "Local  stinging  and  slight 
burning  can  occur  with  any  topical 
nasal  decongestant"  (Ref.  1).  The  NDA 
labeling  for  a  product  containing 
xylometazoline  hydrochloride 
contained  the  following  statement  in  the 
"Adverse  Reactions"  section:  "Because 
of  the  pharmacological  relationship 
among  sympathomimetic  nasal 
decongestants,  the  following  types  of 
effects  may  occur:  burning,  stinging, 
dryness  of  the  nasal  mucosa,  sneezing; 
•  *  •-"  (Ref.  2).  Furthermore,  the  AMA 
"Drug  Evaluations  Annual"  describes 
typical  adverse  reactions  of  topical  nasal 
decongestants  as  temporary  discomfort 
such  as  stinging,  burning,  or  dryness  of 
the  nasal  mucosa,  while  the  specific 
adverse  reactions  for  naphazoline. 
oxymetazoline,  and  xylometazoline 
include  sneezing  as  well  (Ref.  3).  Thus, 
the  agency  concludes  that  a  warning 
concerning  burning,  stinging,  sneezing, 
or  an  increase  in  nasal  discharge  is 
supported  by  clinical  evidence  and  that 
the  consumer  complaint  data,  as 
presented  by  the  comment,  are 
inadequate  to  substantiate  deletion  of 
such  a  warning  from  the  monograph. 
Based  on  the  NDA  labeling  and  AMA 
"Drug  Evaluations."  the  agency  believes 
that  burning,  stinging,  sneezing,  or  an 
increase  in  nasal  discharge  may  occur  at 
recommended  dosages  and  has  revised 
the  warning  into  two  separate  warnings 
to  clarify  that  these  side  effects  can 
occur  at  recommended  doses.  Therefore, 
the  following  revised  warnings  are  being 
included  in  the  final  monograph:  "Do 
not  exceed  recommended  dosage,"  and 
'This  product  may  cause  temporary 
discomfort  such  as  burning,  stinging, 
sneezing,  or  an  increase  in  nasal 
discharge."  Additionally,  in  order  to 
emphasize  that  the  drug  should  not  be 
overused,  the  agency  is  requiring  that 
the  warning  "Do  not  exceed 
recommended  dosage"  appear  on  the 
label  of  the  product  in  boldface  type. 
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28.  One  comment  disagreed  with  the 
agency's  proposed  warning  for  topical 
nasal  decongestant  drug  products 


containing  1  percent  phenylephrine 
hydrochloride,  which  states:  "Frequent 
use  of  this  product  may  cause  nasal 
congestion  to  recur  or  worsen."  The 
comment  contended  that  the  data  in  the 
two  clinical  studies  (comparing  the 
safety  and  effectiveness  of 
phenylephrine  1  percent  vs. 
phenylephrine  0.5  percent)  that  were 
reviewed  by  the  agency  in  the  tentative 
final  monograph  (50  FR  2220  at  2229) 
were  insufficient  to  warrant  the 
proposed  warning.  The  comment  argued 
that  the  agency  itself  admits  that  "•  *  • 
the  differences  in  side  effects  between 
the  two  groups  [0.5  percent  vs.  1  percent 
phenylephrine]  were  not  statistically 
significant"  (50  FR  2229).  The  comment 
stated  that  one  of  the  studies,  by  Jolly 
et  al.  (Ref.  1),  confirms  this  view  by 
noting  that  "The  higher  incidence  of 
responses  which  probably  reflects 
rebound  hyperemia  in  the  1 -percent 
group  (19  percent)  as  compared  to  the 
0.5-percent  group  (4  percent)  is  of 
questionable  significance  from  the 
statistical  standpoint."  The  comment 
added  that  Jolly  et  al.  question  the 
reliabihty  of  the  method  used  in  the 
study  for  assessing  side  effects.  In 
addition,  the  conunent  contended  that 
even  if  one  were  to  assiune  that  the 
method  of  data  collection  on  side  effects 
used  by  Jolly  et  al.  was  unquestionable, 
the  two  studies  are  not  confirmatory  in 
relation  to  the  "possible"  effect  seen  in 
the  Jolly  et  al.  study.  The  comment  also 
mentioned  that  critical  information  (i.e.. 
the  use  of  prestudy  medication  and  the 
baseline  conditions  of  individuals  who 
were  reported  to  have  experienced  the 
side  effect  of  congestion  during  drug 
usage  periods)  is  missing  fi-om  the 
assessment  of  side  effects  in  these 
studies. 

In  summary,  the  comment  stated  that 
the  two  clinical  studies  were  designed 
to  assess  efficacy,  and  the  methodology 
was  not  sufficiently  sensitive  to  define 
confidently  a  comparative  safety  profile 
for  the  two  concentrations  (0.5  and  1 
percent)  of  phenylephrine.  The 
comment  concluded  that  because  the 
suggestive  data  form  at  best  a  possible 
link  of  a  side  effect  and  are  insufficient 
to  warrant  a  label  warning  for  products 
containing  1  percent  phenylephrine,  the 
proposed  warning  should  not  be 
included  in  the  final  monograph. 
The  agency  disagrees  wim  tne 
comment  that  the  two  clinical  studies 
were  designed  to  assess  only 
effectiveness.  Information  in  the 
manufacturer's  comment  shows  that  the 
two  clinical  studies  were  conducted  to 
assess  "*  •  •  the  relative  safety  of  the 
two  concentrations,"  and  "'  *  *  to 
compare  the  tolerance  exhibited  *  •  *  to 
(0.5  and  1  percent  phenylephrine 


hydrochloride  nose  drops)  under 
conditions  of  exaggerated  (i.e., 
maximum  limit  of  the  present 
recommended  dosage)  use"  (Ref.  2).  In 
reviewing  the  Jolly  et  al.  study  (Ref.  1), 
the  agency  observed  that: 

Twelve  subjects  who  received  the  1- 
percent  concenlralion  and  10  who  received 
the  0.5-percent  concentration  experienced 
side  effects  such  as  headache,  nausea, 
dizziness,  nasal  edema,  and  er\'thema.  The 
differences  in  side  effects  betw'een  the  two 
groups  were  not  sUtistically  significant. 
However.  FDA  notes  that  the  data  did  suggest 
that  the  1 -percent  concentration  seemed 
more  likely  to  induce  rebound  congestion. 
The  investigator  also  noted  that  the  0.5- 
percent  concenfraUon  may  be  slightly  better 
tolerated  (Ref  3). 

As  discussed  by  the  Cough-Cold  Panel 
in  its  report,  topical  nasal  decongestants 
are  known  to  cause  reboimd  congestion 
with  continued  frequent  use  (41  FR 
38312  at  38396  to  38403).  However,  the 
Cough-Cold  Panel  felt  that  the  problem 
could  be  minimized  if  topical  nasal 
decongestants  are  administered  in 
accordance  with  label  directions  at 
recommended  intervals  for  periods  not 
exceeding  3  days  (41  FR  38396). 
Rebound  congestion  occurs  when 
topical  nasal  decongestants  (i.e.,  nasal 
sprays,  drops,  jellies,  and  some 
inhalants)  are  used  too  often  and  for  too 
long  a  period  of  time.  Prolonged  and 
continued  use  of  topical  nasal 
decongestants  causes  the  nasal  mucous 
membranes  to  become  more  congested 
and  swollen  as  the  effect  of  the  drug 
wears  off.  The  recurrence  of  congestion 
causes  the  user  to  reapply  the  drug. 
Repeated  applications  of  the  drug  cause 
the  nasal  passages  to  reopen,  but  only 
briefly.  This  effect  leads  to  continued 
use  of  the  drug  and  perpetuates  the 
rebound  phenomenon.  As  discussed  in 
comment  2,  the  agency  has  concluded 
that  the  3-day  use  warning  does  not 
adequately  explain  to  consumers  the 
problem  of  reboimd  congestion. 
Therefore,  the  agency  is  clarif>'ing  the  3- 
day  use  warning  as  follows:  "Do  not  use 
this  product  for  more  than  3  days.  Use 
only  as  directed.  Frequent  or  prolonged 
use  may  cause  nasal  congestion  to  recur 
or  worsen.  If  symptoms  persist,  consult 
a  doctor."  These  saq^e  revisions  are 
being  made  in  the  7-day  use  warning  for 
1-desoxyephedrine  that  appears  in 
§341.80(c)(2)(ii)  of  this  final 
monograph. 

Based  on  the  above  discussion,  the 
agency  is  deleting  the  specific  warning 
for  1  percent  phenj'lephrine 
hydrochloride  that  was  prop>osed  in  the 
tentative  final  monograph  in 
§  341.80{c)(2)(v)  and  is  instead  requiring 
that  1  percent  phenylephrine 
hydrochloride,  as  well  as  all  other 
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topical  nasal  decongestants  except  1- 
desoxyephedrine,  bear  the  warning  "Do 
not  use  this  product  for  more  than  3 
days.  Use  only  as  directed.  Frequent  or 
prolonged  use  may  cause  nasal 
congestion  to  recur  or  worsen.  If 
symptoms  persist,  consult  a  doctor." 
tiiis  warning  appears  in  §§  341.80 
(c)(2)(iii)(A),  (c)(2)(v).  (c)(2)(viii),  and 
(c)(2)(ix)  of  this  final  monograph. 

The  agency's  detailed  comments  and 
evaluations  of  the  data  are  on  file  in  the 
£)ocket8  Management  Branch  (Ref.  3). 

RcfaeuoBs 

(1)  Jolly,  E.  R.  el  al.,  "Comparative 
Determijiation  of  Tvro  Formulations  of 
Nsosynephiine,"  draft  of  unpublished  study. 
Comment  No.  C012S.  Docket  No.  76N-0052, 
Dockets  Management  Branch. 

(2)  Comment  No.  C012S,  Docket  No.  76N- 
0052,  Dockets  Management  Branch. 

(3)  Letter  bom  W.  B.  Gilbcrtson,  FDA.  to 
E. ).  Hiroas,  Sterling  Drug,  Inc.,  coded 
LET081,  Docket  Na  76N-052N.  Dockets 
Management  Branch. 

29.  One  comment  stated  that,  to  its 
knowledge,  no  studies  exist  which  show 
a  definite  association  between  the  use  of 
propylhexedrine  and  the  occurrence  of 
rebotmd  congestion.  The  comment 
stated  that  one  2-week  study  and  a 
single-dose  study  cited  by  the  Cough- 
Cold  Panel  show  that  reboimd 
congestion  is  not  a  problem  with 
propylhexedrine,  and  a  third  study  was 
ambiguous  and  results  only  "suggest  a 
possible  rebotmd  congestion"  (41  FR 
38312  at  38402).  The  comment  added 
that  there  are  no  studies  which 
conclude  that  3  days  is  the  duration  of 
therapy  which  reduces  any  risk  of 
rebound  congestion,  and  contended  that 
the  agency's  proposed  3-day  use 
limitation  warning  in  §  341.80(c)(2)(vi) 
and  (c)(2)(x)  is  arbitrary  and 
unsubstantiated.  The  comment 
recommended  that  the  agency  revise 
proposed  §  341.80(c)(2)(vi)  and  (c)(2)(x) 
to  read:  "Not  to  be  used  for  prolonged 
periods." 

The  agency  has  reevaluated  the 
studies  cited  by  the  comment  (Refs.  1, 
2,  and  3).  One  study  by  Connell  (Ref  1) 
involved  64  adults  with  nasal 
congestion  associated  with  acute  coryza. 
The  study  was  designed  to  compare  the 
effect  of  a  propylhe^^edrine  inhaler  on 
nasal  airway  resistance  measured  before 
inhalation  to  develop  baseline  data  and 
after  inhalation  to  measure  the  response 
pattern.  With  respect  to  this  study,  the 
Cough-Cold  Panel  stated  that 
"measurements  made  4  hoivs  after  the 
initial  inhalation,  that  is,  2  hours  after 
the  repeat  inhalation,  suggest  a  possible 
rebound  congestion"  (41  FR  38312  at 
38402).  In  a  single-dose  study  by 
Hamilton  (Ref.  2),  the  nasal 
decongestant  effect  of  a  propylhe.xedrine 


inhaler  was  compared  with  a  placebo 
inhaler  in  50  adult  subjects  with  nasal 
congestion  due  to  head  cold.  The 
subjects  were  divided  equally  between 
active  and  placebo  groups.  This  study 
concluded  that  drug  action  of  the 
propjdhexedrine  inhaler  compared  to 
placebo  was  demonstrated  and  that 
there  were  no  suggestions  of  adverse 
effects.  The  Cough-Cold  Panel  had 
reviewed  this  study  and  stated  that  "no 
side  effects  or  evidence  of  rebound 
congestion  was  noted"  (41  FR  38312  at 
38402).  Another  study  by  Connell  (Ref. 
3),  which  was  not  discussed  by  the 
Cough-Cold  Panel,  consisted  of  a 
comparison  between  groups  of  normal 
volunteers  assigned  to  active  and 
placebo  inhalers  (20  active  and  10 
placebo).  Subjects  were  instructed  to 
use  a  dose  of  two  inhalations  per  nostril 
every  4  hours  during  the  waking  hours 
for  a  2rweek  period.  The  study 
concluded  that  there  were  no  signs  of 
"rebovind  congestion"  in  the  20  normal 
volunteers  who  used  the 
propylhexedrine  inhaler  every  4  hours 
for  2  weeks. 

The  agency  agrees  with  the  Cough- 
Cold  Panel  that  the  first  study  by 
Conneir(Ref.  1)  does  suggest  rebound 
congettion.  In  addition,  although  no 
relx)und  was  seen  with  the  single-dose 
study  performed  by  Hamilton  (Ref.  2), 
this  is  not  sufficient  proof  that  rebound 
does  not  occur  because  rebound  is  more 
likely  to  ocoir  with  repeated  doses.  The 
second  study  by  Connell  (Ref.  3)  was 
intended  to  measure  rebound  after  use 
of  the  propylhexedrine  inhaler. 
Although  the  study  concluded  that  there 
were  no  signs  of  reboimd  in  20  normal 
volunteers,  the  agency  believes  it  would 
have  been  more  meaningful  if  the  study 
had  included  a  number  of  subjects  with 
nasal  congestion  associated  with  head 
colds  or  acute  coryza  as  well  as  some 
subjects  who  used  the  recommended 
dose  of  two  inhalations  every  2  hours 
for  a  number  of  days.  Thus,  the  agency 
believes  that  the  second  Connell  study 
(Ref.  3)  does  not  establish  that  rebound 
congestion  due  to  propylhexedrine 
Inhalation  under  actual  use  conditions 
does  not  occur. 

Other  references  indicate  that 
sympathomimetic  amines  can  cause 
rebound  congestion  (Refs.  4  and  5).  For 
example,  one  source  notes  that  side 
effects  of  propylhexedrine  inclGde 
rebound  congestion,  headache,  and,  in 
rare  instances,  an  increase  in  blood 
pressure  (Ref.  4).  Another  source  states 
that  a  major  limitation  of  therapy  with 
nasal  decongestants  is  that  loss  in 
efficacy  and  "rebound"  hyperemia  and 
worsening  of  symptoms  often  occur 
with  ckronic  use  or  when  the  drug  is 
stopped  (Ref.  5). 


Regarding  the  comment's  contention 
that  the  3-day  use  limitation  warning  is 
arbitrary  and  unsubstantiated,  the 
agency  concluded  in  the  tentative  final 
monograph  that  the  3-day  warning  is 
justified  in  view  of  the  Ck>ugh-Cold 
Panel's  finding  "that  nasal 
decongestants  can  produce  rebound 
congestion  after  a  short  period  of  use," 
i.e.,  4  to  6  hours;  as  well  as  by 
prolonged  use  caused  by  habitual  use 
for  varying  periods  of  time  (50  FR  2232). 
Moreover,  the  agency  finds  the 
comment's  suggested  warning  "Not  to 
be  used  for  prolonged  periods"  to  be  too 
vague  and  indefinite.  Because  some  " 
individuals  have  a  tendency  to  use 
topical  nasal  decongestants  for 
prolonged  periods,  the  agency  believes 
that  it  is  important  to  specifically  state 
how  long  the  product  should  be  used. 
Because  rebound  congestion  can  occur 
after  a  short  period  of  use.  the  agency 
believes  that  a  3-day  use  limitation 
provides  a  reasonable  period  of  time  for 
relief  of  nasal  congestion  as  well  as  an 
adequate  margin  of  safety  against  the 
development  of  reboimd  congestion. 
Thus,  the  comment's  recommendation 
is  not  being  accepted. 

The  agency  has  determined  that  it  is 
important  to  inform  consumers  of  the 
consequences  of  too  frequent  or 
prolonged  use  of  propylhexedrine  or 
other  topical  nasal  decongestants.  Such 
products  will  have  to  bear  the  following 
warning:  "Do  not  use  this  product  for 
more  than  3  days.  Use  only  as  directed. 
Frequent  or  prolonged  use  may  cause 
nasal  congestion  to  recur  or  worsen.  If 
symptoms  persist,  consult  a  doctor." 
(See  also  comment  2  in  section  LA.  of 
this  document  and  comment  28  in 
section  I.E.  of  this  document.) 
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II.  Summary  of  Significant  Changes 
From  the  Proposed  Rule 

1.  In  order  to  allow  for  flexibility  in 
the  labeling  of  products,  the  agency  has 
revised  the  indications  in  §  341.80(b)(1) 
to  allow  manufacturers  to  choose  from 
among  any  of  the  indications  (i.e.,  the 
common  cold  (cold),  allergic  rhinitis,  or 
sinusitis)  for  nasal  decongestant  drug 
products  that  are  consistent  with  the 
intended  use  of  the  product.  (See 
comment  14  in  section  I.E.  of  this 
document) 

2.  The  agency  is  not  including 
proposed  §  341.80(b)(2),  "Other 
allowable  indications"  in  this  final 
monograph,  but  is  revising  and 
incorporating  the  statements  proposed 
in  that  section  of  the  tentative  final 
monograph  into  the  indications 
included  in  §  341.80(b)(2)  of  this  final 
monograph.  (See  comments  13  and  16 
ih  section  I.E.  of  this  document.) 

3.  Because  the  phrases  "For  the 
temporary  relief  of '  and  "Temporarily 
relieves"  are  interchangeable,  die  option 
of  using  either  phrase  is  included  in 

§  341.80(b)  of  the  final  monograph.  (See 
comment  15  in  section  I.E.  of  this 
document.) 

4.  The  agency  is  including  the  term 
"sinus  congestion"  in  the  indications  in 
§  341.80(b)(2)(iv)  and  (v).  and  the  word 
"temporarily"  has  also  been  added  so 
tliat  (he  phrase  reads:  "•   *  * 
temporarily  relieves  sinus  congestion 
and  pressure."  (See  comments  16  and 
17  in  section  I.E.  of  this  document.) 

5.  In  order  to  conform  to  nirnibering 
specified  in  1  CFR  21.11(h),  the 
numbering  of  many  of  the  warnings 
proposed  in  §  341.80(c)  has  been 
changed.  Specifically,  paragraphs  (a) 
through  [d]  have  been  designated  as  (A) 
through  (D)  in  this  final  monograph. 
Likewise,  in  the  directions  proposed  in 
§  341.80(d),  paragraphs  (a)  and  [b]  have 
been  designated  as  (A)  and  (B). 

6.  The  agency  has  revised  the  warning 
for  oral  nasal  decongestants  in  proposed 
§341.80(c)(l)(i)(a)  and  (c)(l)(ii)(a) 
(designated  as  §  341.80(c)(l)(i)(A)  and 
(c)(l)(ii)(A)  in  this  final  monograph)  to 
provide  the  information  in  two  separate 
statements.  The  agency  is  also  requiring 
that  the  first  part  of  the  warning  appears 
on  the  label  of  the  product  in  boldface 
type  so  that  the  warnings  now  read  as 
follows:  "Do  not  exceed  recommended 
dosage,  [first  sentence  in  boldface  type] 
If  nervousness,  dizziness,  or  v 
sleeplessness  occur,  discontmue  use 
and  consult  a  doctor."  (See  comment  26 
in  section  I.E.  of  this  document.) 


7.  The  agency  has  revised  the  warning 
for  oral  nasal  decongestants  in  proposed 
§341.80(c)(l){i)(b)  and  (c)(l)(ii)(6) 
(designated  as  §  341.80(c)(l)(i)(B)  and 
(c)(l)(ii)(B)  in  this  final  monograph)  to 
delete  the  language  that  restricted  use  of 
the  product  to  only  7  days.  The  revised 
warning  reads  as  follows:  "If  symptoms 
do  not  improve  within  7  days  or  are 
accompanied  by  fever,  consult  a 
doctor."  (See  comment  21  in  section  I.E. 
of  this  document.) 

8.  To  be  consistent  with  the  v/ording 
of  other  warnings  for  children,  the 
agency  has  revised  the  warning 
proposed  in  §341.80(c)(l)(ii)(c) 
(designated  as  §  341.80(c)(l)(ii)(C)  in 
this  final  monograph),  "Do  not  give  this 
product  to  children  who  have  heart 
disease,  high  blood  pressure,  thyroid 
disease,  or  diabetes  imless  directed  by  a 
doctor,"  as  follows:  "Do  not  give  this 
product  to  a  child  who  has  heart 
disease,  high  blood  pressure,  thyroid 
disease,  or  diabetes  unless  directed  by  a 
doctor."  Likewise,  the  warning 
proposed  in  §  341.80(c)(2)(ix)(6) 
(designated  as  §  341.80(c)(2)(viii)(B)  in 
this  final  monograph).  "Do  not  use  this 
product  in  children  who  have  heart 
disease,  high  blood  pressure,  thyroid 
disease,  or  diabetes  unless  directed  by  a 
doctor,"  has  been  revised  as  follows: 
"Do  not  use  this  product  in  a  child  who 
has  heeut  disease  *   *   *." 

9.  The  agency  has  divided  the 
warning  for  topical  nasal  decongestants 
proposed  in  §  341.80(c)(2)(i)(A)  into  two 
separate  warnings  and  is  requiring  that 
the  first  warning  appear  on  the  label  of 
the  product  in  boldface  t}'pe  as  follows: 
"Do  not  exceed  recommended  dosage." 
(sentence  in  boldface  type]  and  "This 
product  may  cause  temporary 
discomfort  such  as  burning,  stinging, 
sneezing,  or  an  increase  in  nasal 
discharge."  These  two  warnings  are 
being  included  in  the  final  naonograph 
in  §  341.80{c)(2)(i)(A)  and  (c)(2)(i)(B). 
respectively.  Inclusion  of  these  two 
warnings  has  necessitated  a  change  of 
proposed  §  341.80(c}(2)(i)(fc)  to 

§  341.80(c)(2)(i)(C).  (See  comment  27  in 
section  I.E.  of  this  document.) 

10.  To  inform  and  warn  consumers 
about  the  possibihty  of  the  occurrence 
of  rebound  congestion  with  prolonged 
and  excessive  use  of  topical  nasal 
decongestants,  the  agency  has  expanded 
the  warning  in  proposed 

§  341.80(c)(2)(iii)(a).  §  341.80(c)(2)(vi), 
§  341.80(c){2)(ix),  and  §  341.80(c)(2)(x) 
(designated  as  §  341.80(c)(2)(iii)(A), 
§  341.80(c)(2)(v),  §  341.80(c)(2)(viii),  and 
§  341.80(c)(2)(ix),  respectively,  in  this 
final  monograph)  as  follows:  "Do  not 
use  this  product  for  more  thafl  3  days. 
Use  only  as  directed.  Frequent  or 
prolonged  use  may  cause  nasal 


congestion  to  reciu-  or  worsen.  If 
symptoms  persist,  consult  a  doctor." 
(See  comment  2  in  section  I.  A.  of  this 
document.) 

11.  The  agency  is  deleting  the 
warning  proposed  for  1  percent 
phenylephrine  hydrochloride  in 

§  341.80(c)(2)(v)  and  is  instead  requiring 
that  1  percent  phenylephrine  bear  the 
warning  for  all  topical  nasal 
decongestants  in  §  341.80(c)(2)(iii)(A). 
(See  comment  2  in  section  I.A.  of  this 
document  and  comment  28  in  section 
LE.  of  this  document.) 

12.  To  be  consistent  with  the  drug 
interaction  precaution  statement  used 
for  OTC  antitussive  and  bronchodilator 
drug  products,  the  agency  has  revised 
§341.80(c)(l)(i)(rf)  (now  designated  as 
§341.80(c)(l)(i)(D))toread: 

Drug  interaction  precaution.  Do  not  use 
this  product  if  you  are  now  taking  a 
prescription  monoamine  oxidase  inhibitor 
(MAOI)  (certain  drugs  for  depression, 
psychiatric  or  emotional  conditions,  or 
Parkinson's  disease),  or  for  2  weeks  after 
stopping  the  MAOI  drug.  If  you  are  uncertain 
whether  your  prescription  drug  contains  an 
MAOI.  consult  a  health  professional  before 
taking  this  product. 

The  drug  interaction  precaution 
statement  in  §  341.80(c)(l)(ii)(d)  (now- 
designated  as  §341.80(c)(l)(iil(D))  is 
similarly  revised  to  read: 

Drug  interaction  precaution.  Do  not  give 
this  product  to  a  child  who  is  taking  a 
prescription  monoamine  oxidase  inhibitor 
(MAOI)  (certain  drugs  for  depression, 
psychiatric  or  emotional  conditions),  or  for  2 
weeks  after  stopping  the  MAOI  drug.  If  you 
are  uncertain  whether  your  child's 
prescription  drug  contains  an  MAOI.  consult 
a  health  professional  before  giving  this 
product. 

(See  comment  22  in  section  I.E.  of  this 
document  ) 

13.  The  agencv  is  adding 

§  341.80(d)(2)(iv")(A)(2)  for  0  025-rsrcent 
aqueous  oxj-metazoLne  hydrod.iuPide 
solution  to  provide  for  use  by  cr.ildren 
2  to  under  6  years  of  age,  and  removing 
§  341.90(m).  {Siee  comment  8  in  section 
I.e.  of  this  document.) 

14.  The  agencv  is  revising 
§341.80(d)(2)(vi"i5(A)(2)  for  0.05-percent 
aqueous  xylometazoline  hydrochloride 
solution  to  provide  for  use  by  children 

2  to  under  6  years  of  age.  The  agency 

also  is  not  including  proposed 

§  341.90(n)  in  this  final  monograph.  (See 

comment  8  in  section  I.C.  of  this 

document.) 

15.  The  agency  is  adding  the 
statement  "Use  only  recommended 
amount."  to  the  directions  for 
oxvmetazoline  hydrochloride 
(§341.80(d)(2)(iv)(A)(2)), 
xylometazohne  hydrochloride 
(§341.80(d)(2)(vii)(A)(2)),and 
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phenylephrine  hydrochloride 
(§  341.80(dM2)(v)(A)(4))  products 
labeled  for  use  by  children  2  to  under 
6  years  of  age.  The  agency  is  also 
requiring  that  such  products  have  either 
a  calibrated  dropper  or  a  metered-dose 
spray  that  delivers  no  more  than  a  stated 
amount  of  drug  per  three  drops  or  three 
sprays.  (See  comment  8  in  section  I.C. 
of  this  document.) 

16.  The  agency  has  revised  the 
directions  statements,  where 
appropriate,  as  follows:  "Adults  and 
children  12  years  of  age  and  over,".  The 
agency  has  added  the  phrase  "*  *  * 
and  children  12  years  of  age  and  over" 
to  the  directions  to  clarify  that  the  12 
years  and  over  age  group  should  receive 
an  adult  dose. 

17.  The  agency  is  not  including 
proposed  §  341.80(e)  (which  states: 
"The  word  'physician'  may  be 
substituted  for  the  word  'doctor'  in  any 
of  the  labeling  statements  above.")  in 
this  final  monograph  because  the  agency 
has  amended  §  330.1  (21  CFR  330.1)  to 
permit  the  interchangeability  of  certain 
terms,  including  "physician"  and 
"doctor,"  in  all  OTC  drug  monographs. 
(See  59  FR  3998,  January  28. 1994.) 

18.  The  agency  is  revising  the 
paragraph  designations  In  §  341.3 
Definitions  in  that  §  341.3((e)  and  (f)  are 
being  changed  to  §  345.3(f)  and  (g). 
respectively)  and  is  adding  new 

§  341.3(h)  for  Calibrated  dropper  (See 
comment  8  in  section  I.C.  of  this 
document.) 

19.  The  agency  has  determined  that 
for  an  active  in^«dient  to  be  included 
in  an  OTC  drug  final  monograph,  it  is 
necessary  to  have  publicly  available 
chemical  information  that  can  be  used 
by  all  manufacturers  to  determine  that 
the  ingredient  is  appropriate  for  use  in 
their  products.  Because  1- 
desoxyephedrine  and  racephedrine 
hydrochloride  are  not  currently 
standardized  and  characterized  for 
quality  and  purity  in  official 
compendia,  i.e.,  the  United  States 
Pharmacopeia  (U.S.P.),  they  are  not 
included  in  this  final  monograph. 
However,  should  interested  parties 
develop  appropriate  standards  that  are 
included  in  the  U.S.P.,  this  final 
monograph  will  be  amended  to  include 
one  or  both  of  these  ingredients.  In  the 
interim,  the  final  monograph  will  be 
reserved  for  entries  for  1- 
desoxyephedrlne  and  racephedrine 
hydrochloride  as  topical  nasal 
decongestants.  These  ingredients  are 
being  included  in  §  310.545(a)(6)(ii)(6), 
nonmonograph  ingredients,  xmtil 
appropriate  compendial  standards  are 
developed. 


m.  Tke  Agency's  Final  Conclusions  on 
OTC  Nasal  Decongestant  Drug  Products 

Based  on  the  available  evidence,  the 
agency  is  issuing  a  final  monograph  - 
establishing  conditions  imder  which 
OTC  nasal  decongestant  drug  products 
are  generally  recognized  as  safe  and 
effective  and  not  misbranded. 
Specifically,  the  following  ingredients 
are  included  in  this  final  monograph  as 
OTC  oral  nasal  decongestants: 
Phenylephrine  hydrodiloride, 
pseudoephedrine  hydrochloride,  and 
pseudoephedrine  sulfate.  The  following 
ingredients  are  included  as  topical  nasal 
decongestants:  Ephedrine,  ephedrine 
hydrochloride,  ephedrine  sulfate, 
naphazoline  hydrochloride, 
oxymetazoline  hydrochloride, 
phenylephrine  hydrochloride, 
propylhexedrine,  and  xylometazoline 
hydrochloride.  The  status  of 
phenylpropanolamine  preparations  as 
an  oralnasal  decongestant  is  deferred  at 
this  time.  All  other  ingredients  for  OTC 
nasal  decongestant  u.se  in  this 
rulemaking  are  considered 
nonmonograph  ingredients:  Beechwood 
creosote  (topical),  bomyl  acetate 
(topical),  camphor  (topical),  cedar  lead 
oil  (topical),  1-desoxyephedrine 
(topical),  ephedrine  (oral),  ephedrine 
hydrochloride  (oral),  ephedrine  sulfate 
(oral),  racephedrine  hydrochloride  (oral/ 
topical),  eucalyptol/eucalyptus  oil 
(topical),  menthol/peppermint  oil 
(topical),  allyl  isothiocyanate  (mustard 
oil]  (topical),  thenyldiamine 
hydrochloride  (topical),  thymol 
(topical),  and  turpentine  oil  (spirits  of 
turpentine)  (topical).  The  agency  has 
established  21  CFR  310.545  in  which  it 
lists  certain  active  ingredients  that  are 
not  generally  recognized  as  safe  and 
effective  for  certain  OTC  drug  uses.  The 
following  ingredients  are  presently 
listed  in  21  CTR  310.545(s](6)(ii)  for 
nasal  decongestant  drug  products:  Allyl 
isothiocyanate^  camphor  (lozenge), 
beechwood  creosote  (oral),  eucalyptol 
(lozenge),  eucalyptol  (mouthwash), 
eucalyptus  oil  (lozenge),  eucalyptus  oil 
(mouthwash),  menthol  (mouthwash), 
peppermint  oil  (mouthwash), 
thenyldiamine  hydrochloride,  thymol, 
thymol  (lozenge),  thymol  (mouthwash), 
and  turpentine  oil.  In  this  final  rule,  the 
agency  is  amending  21  CFR 
310.545{a)(6](ii)  by  adding  the  following 
nasal  decongestant  ingredients: 
Beechwood  creosote  (topical),  bomyl 
acetate  (topical),  cedar  leaf  oil  (topical), 
l-desoxyephedrine  (topical),  ephedrine 
(oral),  ephedrine  hydrochloride  (oral), 
ephedrine  sulfate  (oral),  and 
racephedrine  hydrochloride  (oral/ 
topical).  These  ingredients  appear  in 
new  S310.545(a)(6)(ii){B),  while 


previous  §  310.545(a)(6)(ii)  is 
redesignated  §310.545(a)(6)(ii)(A).  Any 
drug  product  marketed  for  use  as  an 
OTC  nasal  decongestant  that  is  not  in 
conformance  with  the  monograph  (21 
CFR  part  341,  subparts  A,  B,  and  C)  is 
considered  a  new  drug  within  the 
meaning  of  section  201(p)  of  the  act  (21 
U.S.C  321(p))  and  misbranded  under 
section  502  of  the  act  and  cannot  be 
marketed  for  this  use  unless  it  is  the 
subject  of  an  approved  application.  An 
appropriate  citizen  petition  to  amend 
the  monograph  may  also  be  submitted 
under  21  CFR  10.30. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (50  FR  2220 
at  2238).  FDA  has  examined  the  impacts 
of  the  final  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12868 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubUc  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent' 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  final  rule  will  require 
some  relabeling  for  products  containing 
monograph  ingredients.  Nfanufacturers 
will  have  1  year  to  implement  this 
relabeling.  This  final  rule  will  also 
require  reformulation  of  any  products 
containing  beechwood  creosote 
(topical),  bomyl  acetate  (topical),  cedar 
leaf  oil  (topical),  1-desoxyepbediine 
(topical),  ephedrine  sulfate  (oral),  and 
racephedrine  hydrochloride  (oral/ 
topical).  For  all  other  nonmonograph 
ingredients  listed  above,  the  effective 
date  was  May  7, 1991.  Tlie  impact  to  the 
final  rule  appears  to  be  minimal. 
Accordingly,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  regulatory  flexibility  Act,  no 
further  analysis  is  required. 

The  agency  is  removing  existing 
warning  and  caution  statements  in 
§  369.20  for  "NASAL  PREPARATIONS: 
OIL  BASE,  •  "NASAL  PREPARATIONS 
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IN  PLASTIC  SPRAY  CONTAINERS," 
•NASAL  PREPARATIONS: 
VASOCONSTRICTORS 

(AMPHETAMINE,  EPHEDRINE, 
EPINEPHRINE,  METHAMPHETAMINE. 
AND  OTHERS  OF  SIMILAR 
ACnVITY),"  "PHENYLEPHRINE 
HYDROCHLORIDE  PREPARATIONS. 
ORAL"  and  the  terms 
•PHENYLEPHRINE  HYDROCHLORIDE. 
HYDROXYAMPHETAMINE-  and  "AND 
OTHERS  OF  SIMILAR  ACTIVITY"  in 
the  entry  "NASAL  PREPARATIONS: 
VASOCONSTRICTORS 
(PHENYLEPHRINE  HYDROCHLORIDE, 
H\T)R0XYAMPHET  AMINE, 
PHENYLPROPANOLAMINE.  AND 
OTHERS  OF  SIMILAR  ACTIVITY)" 
because  these  portions  of  the  regulations 
are  superseded  by  the  requirements  of 
the  nasal  decongestant  final  monograph 
(21  CFR  part  341). 

List  of  Subjects 

2i  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs.  Labeling.  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  341 

Labeling,  Over-the-counter  drugs. 

21  CFR  Part  369 

LabeUng,  Medical  devices.  Over  the- 
counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  310, 
341,  and  369  are  amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501,  502,  503. 
505,  506,  507,  512-516,  520,  601(a),  701,  704, 
705,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353.  355,  356,  357,  360b-360f.  360j,  361(a). 
371.  374.  375,  379e);  sees.  215,  301,  302(a), 
351,  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216.  241.  242(a),  2G2.  263b- 
263n). 

2.  Section  310.545  is  amended  by 
redesignating  the  text  of  paragraph 
(a)(6)(ii)  as  paragraph  (a)(6)(ii)(A),  by 
adding  new  (a)(6)(ii)(A}  heading  and 
paragraphs  (a)(6)(ii){B)  and  (d)(23),  and 
by  revising  paragraph  (d)  introductory 
text  and  paragraph  (d)(1)  to  read  as 
follows: 

§  31 0.545    Drug  products  containing 
certain  active  Ingredients  offered  over-the- 
counter  (OTC)  for  certain  uses. 

(a)  *   •   * 
(6)*  •   • 


(ii)  Nasal  decongestant  drug 
products — (A)  Approved  as  of  May  7, 
1991.  •    •    * 

(B)  Approved  as  of  August  23.  1995. 

Bomyl  acetate  (topical) 

Cedar  leaf  oil  (topical) 

Creosote,  beechwood  (topical) 

1-dssoxyephedrine  (topical) 

Ephedrine  (oral) 

Ephedrine  hydrochloride  (oral) 

Ephedrine  sulfate  (oia!) 

Racephedrine  hydrochloride  (oral/topical) 

***** 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  through  (d)(23)  of  this  section. 

(1)  May  7,  1991.  for  products  subject 
to  paragraphs  (a)(1)  tlirough  (a)(2)(!). 
(a)(3)  through  {a)(6){i)(A),  (a)(6)(ii)(A), 
(a)(7)  (except  as  covered  by  paragraph 
(d)(3)  of  this  section),  (a)(8)(i),  (a)(9) 
through  (a)(10)(iii),  and  (a)(ll)  through 
(a)(18)(i)  of  this  section. 
***** 

■    (23)  .August  23,  1995.  for  products 
subject  to  paragraph  (a)(6)(ii)(B)  of  this 
section. 

PART  341— COLD,  COUGH,  ALLERGY, 
BRONCHODiLATOR,  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

3.  The  authority  citation  for  21  CFR 
part  341  continues  to  road  as  follows: 

Authority:  Sees.  201.  501.  502.  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  [21  U.S.C.  321,  351.  352.  353. 
355.360,371). 

4.  Section  341.3  is  amended  by 
adding  new  paragraphs  (f).  (g),  and  (h) 
to  read  as  follows: 

§341.3    Definitions. 

***** 

(f)  Oral  nasal  decongestant  drug.  A 
drug  that  is  taken  by  mouth  and  acts 
systemically  to  reduce  nasal  congestion 
caused  by  acute  or  chronic  rhinitis. 

(g)  Topical  nasal  decongestant  drug. 
A  dmg  that  when  applied  topically 
inside  the  nose,  in  the  form  of  drops, 
jellies,  or  sprays,  or  when  inhaled 
intranasally  reduces  na.-^al  congestion 
caused  by  acute  or  chronic  rhinitis. 

(h)  Calibrated  dropper.  A  dropper 
calibrated  such  that  the  volume  error 
incurred  in  measuring  any  liquid  does 
not  exceed  15  percent  under  normal  use 
conditions. 

5.  Section  341.20  is  added  to  subpart 
B  to  read  as  follows: 


§  341 .20    Nasal  decongestant  active 
ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits  and  in  the 
dosage  forms  established  for  each 
ingredient: 

(a)  Oral  nasal  decongestants.  (1) 
Phenylephrine  hydrochloride. 

(2)  Pseudcephedrine  hydrochloride. 

(3)  Pseudoephediine  sulfate. 

(b)  Topical  nasal  decongestants.  (1) 
[Reserved) 

(2)  Ephedrine. 

(3)  Ephedrine  hydrochloride. 

(4)  Ephedrine  sulfate. 

(5)  [Reserved) 

(6)  Naphazoline  hydrochloride. 

(7)  Oxj-metazoline  hydrochloride. 

(8)  Phenylepbj-ine  hydrochloride. 

(9)  Propylhexedrine. 

(10)  Xylometazoline  hydrochloride. 
6.  Section  341.80  is  added  to  subpart 

C  to  read  as  follows: 

§  34 1 .80    labeling  of  nasal  decongestant 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "nasal  decongestant." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  h  ading 
"Indications."  the  phrase  listed  in 
paragraph  (b)(1)  of  this  section,  as 
appropriate,  and  may  contain  any 
additional  phrases  listed  in  paragraph 
(b)(2)  of  this  section.  Other  truthful  and 
nonmisleading  statements,  describing 
only  tlie  indications  for  use  that  have 
been  established  and  listed  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  may  also  be  used,  as  provided 
in  §  330.1(c')(2)  of  this  chapter,  subject  to 
the  provisions  of  section  502  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  relating  to  misbranding^  ^nd  the 
prohibition  in  section  301(d)  ot  the  act 
against  the  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
unapproved  new  drags  in  violation  of 
section  505(a)  of  the  act. 

(1)  (Select  one  of  the  following:  "For 
the  temporary  relief  of  nasal 
congestion"  or  "Temporarily  relieves 
nasal  congestion")  (which  may  be 
followed  by  any  of  the  following  in 
paragraphs  (b)(1)  (i).  (li),  and  (iii)  of  this 
section): 

(i)  "due  to"  (select  one  of  the 
following:  "the  common  cold  '  or  "a 
cold"). 

(ii)  "due  to"  (select  one  of  the 
following:  "hay  fever,"  "hay  fever 
(allergic  rhinitis),"  "hay  fever  or  other 
upper  respiratory  allergies,"  or  "hay 
fever  or  other  upper  respiratory  allergies 
(allergic  rhinitis)"). 

(iii)  "associated  with  sinusitis." 
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(2)  In  addition  to  the  infonnation 
identified  in  paragraph  (b)(1)  of  this 
section,  the  labeling  of  the  product  may 
contain  any  (one  or  more)  of  the 
following  statements: 

(i)  (Select  one  of  the  following:  "For 
the  temporary  relief  of  or  "Temporarily 
relieves")  (select  one  of  the  following: 
"stu%  nose,"  "stopped  up  nose," 
"nasal  stuffiness,"  or  "clogged  up 
nose.") 

(ii)  (Select  one  of  the  following: 
"Reduces  swelling  of,"  "Decongests,"  or 
"Helps  clear")  "nasal  passages;  shrinks 
swollen  membranes." 

(iii)  "Temporarily  restores  freer 
breathing  through  the  nose." 

(iv)  "Helps  decongest  sinus  openings 
and  passages;  temporarily  relieves  sinus 
congestion  and  pressure." 

(v)  "Promotes  nasal  and/or  sinus 
drainage;  temporarily  relieves  sinus 
congestion  and  pressure." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  Ora]  nasal  decongestants — (i)  For 
products  containing  phenylephrine 
hydrochloride,  pseudoephedrine 
hydrochloride,  or  pseudoephedrine 
sulfate  identified  in  §  341.20  (a)(1), 
(a)(2),  and  (a)(3)  when  labeled  for 
adults.  (A)  "Do  not  exceed 
recommended  dosage,  (first  sentence  in 
boldface  typej  If  nervousness,  dizziness, 
or  sleeplessness  occur,  discontinue  use 
and  consult  a  doctor." 

(B)  "If  symptoms  do  not  improve 
within  7  days  or  are  accompanied  by 
fever,  consult  a  doctor." 

(C)  "Do  not  take  this  product  if  you 
have  heart  disease,  high  blood  pressure, 
thyroid  disease,  diabetes,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  imless  directed  by  a 
doctor." 

(D)  'Drug  interaction  precaution.  Do 
not  use  this  product  if  you  are  now 
taking  a  prescription  monoamine 
oxidase  inhibitor  (MAOI)  (certain  drugs 
for  depression,  psychiatric  or  emotional 
conditions,  or  Parkinson's  disease),  or 
for  2  weeks  after  stopping  the  MAOI 
drug.  If  you  are  uncertain  whether  your 
prescription  drug  contains  an  MAOI, 
consult  a  health  professional  before 
taking  this  product." 

(ii)  For  products  containing 
phenylephrine  hydrochloride, 
pseudoephedrine  hydrochloride,  or 
pseudoephedrine  sulfate  identified  in 
§341.20  (a)(1),  (a)(2),  and  (a)(3)  when 
labeled  for  children  under  12  years  of 
age.  (A)  "Do  not  exceed  recommended 
dosage,  [first  sentence  in  boldface  t^-pe] 
If  nervousness,  dizziness,  or 
sleeplessness  occur,  discontinue  use 
and  consult  a  doctor." 


(B)  "If  symptoms  do  not  improve 
within  7  days  or  are  accompanied  by 
fever,  consult  a  doctor." 

(C)  "Do  not  give  this  product  to  a 
child  who  has  heart  disease,  high  blood 
pressure,  thyroid  disease,  or  diabetes 
unless  directed  by  a  doctor." 

(D)  "Drug  interaction  precaution.  Do 
not  give  this  product  to  a  child  who  is 
taking  a  prescription  monoamine 
oxidase  inhibitor  (MAOI)  (certain  drugs 
for  depression,  psychiatric  or  emotional 
conditions),  or  for  2  weeks  after 
stopping  the  MAOI  drug.  If  you  are 
uncertain  whether  your  child's 
prescription  drug  contains  an  MAOI, 
consult  a  health  professional  before 
giving  this  product." 

(iii)  for  oral  nasal  decongestant 
products  labeled  for  both  adults  and 
children  under  12  years  of  age.  The 
labeUng  of  the  product  contains  the 
wanjings  identified  in  paragraph 
(c)(l  j(i)  of  this  section. 

(2)  Topical  nasal  decongestants — (i) 
For  products  containing  any  topical 
nasal  decongestant  identified  in 
§  341.20(b)  when  labeled  for  adults.  (A) 
"Do  not  exceed  recommended  dosage." 
[sentence  in  boldface  type! 

(B)  "This  product  may  cause 
temporary  discomfort  such  as  burning, 
stinging,  sneezing,  or  an  increase  in 
nasal  discharge." 

(C)  "The  use  of  this  container  by  more 
than  one  person  may  spread  infection." 

(ii)  [Reserved] 

(iii)  For  products  containing 
ephedrine,  ephedrine  hydrochloride, 
ephedrine  sulfate,  naphazoline 
hydrochloride,  oxymetazoline 
hydrochloride,  phenylephrine 
hydrochloride,  or  xylometazoline 
hydrochloride  identified  in  §  341.20 
(b)(2).  (b)(3),  (b)(4),  (b)(6).  (b)(7),  (b)(8), 
and  {b)(10)  when  used  as  nasal  sprays, 
drops,  or  jellies  and  when  labeled  for 
adults.  (A)  "Do  not  use  this  product  for 
mora  than  3  days.  Use  only  as  directed. 
Frequent  or  prolonged  use  may  cause 
nasal  congestion  to  recur  or  worsen.  If 
symptoms  persist,  consult  a  doctor." 

(BJ  "Do  not  use  this  product  if  you 
have  heart  disease,  high  blood  pressure, 
thyroid  disease,  diabetes,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor." 

(iv)  For  products  containing 
naphazoline  hydrochloride  identified  in 
§34i.20(b)(6)  at  a  concentration  of  0.05 
percent.  "Do  not  use  this  product  in 
children  under  12  years  of  age  because 
it  may  cause  sedation  if  swallowed." 

(v)  For  products  containing 
propylhexedrine  identified  in 
§34t. 20(b)(9)  when  used  in  an  inhalant 
dosage  form  and  when  labeled  for 
adulfs.  "Do  not  use  this  product  for 


more  than  3  days.  Use  only  as  directed. 
Frequent  or  prolonged  use  may  cause 
nasal  congestion  to  recur  or  worsen.  If 
symptoms  persist,  consult  a  doctor." 

(vi)  For  products  containing  any 
topical  nasal  decongestant  identified  in 
§  341.20(b)  when  labeled  for  children 
under  12  years  of  age.  The  labeling  of 
the  product  contain.s  the  warnings 
identified  in  paragraph  (c)(2)(i)  of  this 
section. 

(vii)  [Reserved] 

(viii)  For  products  containing 
ephedrine,  ephedrine  hydrochloride, 
ephedrine  sulfate,  naphazoline 
hydrochloride,  oxymetazoline 
hydrochloride,  phenylephrine 
hydrochloride,  or  xylometazoline 
hydrochloride  identified  in 
§  341.20(b)(2).  (b)(3),  (b)(4).  (b)(6),  (b)(7), 
(b)(8).  and  (b)llO)  when  used  as  nasal 
sprays,  drops,  or  jellies  and  when 
labeled  for  children  under  12  years  of 
age.  (A)  "Do  not  use  this  product  for 
more  than  3  days.  Use  only  as  directed. 
Frequent  or  prolonged  use  may  cause 
nasal  congestion  to  recur  or  worsen.  If 
symptoms  persist,  consult  a  doctor." 

(B)  "Do  not  use  this  product  in  a  child 
who  has  heart  disease,  high  blood 
pressure,  thyroid  disease,  or  diabetes 
unless  directed  by  a  doctor." 

(ix)  For  products  containing 
propylhexedrine  identified  in 
§  341.20(b)(9)  when  used  in  an  inhalant 
dosage  form  and  when  labeled  for 
children  under  12  years  of  age.  "Do  not 
use  this  product  for  more  than  3  days. 
Use  only  as  directed.  Frequent  or 
prolonged  use  may  cause  nasal 
congestion  to  recur  or  worsen.  If 
symptoms  persist,  consult  a  doctor." 

(x)  For  topical  nasal  decongestant 
products  labeled  for  both  adults  and  for 
children  under  12  years  of  age.  The  ■ 
labeling  of  the  product  contains  the 
applicable  warnings  Identified  in 
paragraphs  (c)(2)(i).  (c){2)(ii).  (c){2)(iii). 
and  (c)(2)(v)  of  this  section. 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  Oral  nasal  decongestants — (i)  For 
products  containing  phenylephrine 
hydrochloride  identified  in 
§  341.20(a)(1).  Adults  and  children  12 
years  of  age  and  over:  10  milligrams 
every  4  hours  not  to  exceed  60 
milligrams  in  24  hours.  Children  6  to 
under  12  years  of  age:  5  milligrams 
every  4  hours  not  to  exceed  30 
milligrams  in  24  hours.  Children  2  to 
under  6  years  of  age:  2.5  milligrams 
every  4  hours  not  to  exceed  15 
milligrams  in  24  hours.  Children  under 
2  years  of  age:  consult  a  doctor. 

(ii)  For  products  containing 
pseudoephedrine  hydrochloride  or 


IMi 
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pseudoephedhne  sulfate  identified  in 
§341.20  (a)(2)  and  (a)(3).  Adults  and 
children  12  years  of'age  and  over:  60 
milligrams  every  4  to  6  hours  not  to 
exceed  240  milligrams  in  24  hours. 
Children  6  to  imder  12  years  of  age;  30 
miUigrams  every  4  to  6  hours  not  to 
exceed  120  milligrams  in  24  hours. 
Children  2  to  under  6  years  of  age:  15 
milligrams  every  4  to  6  hours  not  to 
exceed  60  milligrams  in  24  hours. 
Children  under  2  years  of  age:  consult 
a  doctor. 

(2)  Topical  nasal  decongestants — (ij 
(Reserved] 

(ii)  For  products  containing 
t'phedrine,  ephedrine  hydrochloride,  or 
rphedrine  sulfate  identified  in 
§  341.20(b)  (2).  (3).  and  (4h-{A)  \'asal 
drops  or  sprays — For  a  0.5-percent 
aqueous  solution.  Adults  and  children 
1 2  years  of  age  and  over:  2  or  3  drops 
or  sprays  in  each  nostril  not  more  often 
than  every  4  hours.  Children  6  to  undor 
12  years  of  age  (with  adult  supervision); 
1  or  2  drops  or  sprays  in  each  nostril  not 
more  often  than  every  4  hours.  Children 
under  6  years  of  age:  consult  a  doctor. 

(B)  Nasal  jelly— For  a  d.5-pi?rcvnt 
water-based  jelly.  Adults  and  children  5 
to  under  12  years  of  age  (with  adult 
supervision):  place  a  sn-.ail  amount  in 
each  nostril  and  inhale  woll  br^ck  into 
the  nasdl  passages.  Use  not  more  often 
than  every  4  hours. 

(iii)  For  products  containing 
naphazoline  hydrochloride  idfntified  in 
§34h2G(b)[6)—{.\]  Nasal  drops  or 
sprays — (:)  For  a  0.05-percent  nqueous 
solution.  Adults  and  children  12  years 
of  age  and  over:  1  or  2  drops  or  sprays 
in  each  nostril  not  more  often  than 
every  6  hours.  Do  not  gi\'e  to  children 
under  12  years  of  age  unless  directed  bv 
a  doctor. 

(2)  For  a  0.025-percent  aqueous 
solution.  Children  6  to  under  12  years 
of  age  (with  adult  supervision):  1  or  2 
drops  or  sprays  in  each  nostril  not  more 
often  than  every  6  hours.  Children 
imder  6  years  of  age:  consult  a  doctor. 

(B)  Nasal  jelly— {1)  For  a  0.05-percent 
water-based  jelly.  Adults  and  children 
12  years  of  age  and  over:  place  a  small 
amount  in  each  nostril  and  inhale  well 
back  into  the  nasal  passages.  Use  not 
more  often  than  every  6  hotu's.  Do  not 
give  to  children  under  12  years  of  age 
unless  directed  by  a  doctor. 

[2]  For  a  0.025'percent  water-based 
jelly.  Children  6  to  und';r  12  years  of  age 
(with  adult  supervision):  place  a  small 
amount  in  each  nostril  and  inhale  well 
hack  into  the  nasal  passages.  Use  not 
more  often  than'ever>'  6  hours.  Children 
under  6  years  of  age:  consult  a  doctor. 

(iv)  For  products  containing 
oxymetazoline  hydrochloride  identified 
in'y  341.20(b)(7)— [A]  Nasal  drops  or 


sprays — (1)  For  a  0.05-percent  aqueous 
solution.  Adults  and  children  6  to  under 
12  years  of  age  (with  adult  supervision): 
2  or  3  drops  or  sprays  in  each  nostril  not 
more  often  than  every  10  to  12  hours. 
Do  not  exceed  2  doses  in  any  24-hour 
period.  Children  under  6  years  of  age: 
consult  a  doctor. 

[2]  A  0.025-percent  aqueous  solution 
in  a  container  having  either  a  calibrated 
dropper  or  a  metered-dose  spray  that 
delivers  no  more  than  0.027  wiUigrams 
of  oxymetazoline  per  three  drops  or 
three  sprays.  Children  2  to  under  6  years 
of  age  (with  adult  supervision):  2  or  3 
drops  or  sprays  in  each  nostril  not  more 
often  than  every  10  to  12  hours.  Use 
only  recommended  amount.  Do  not 
exceed  2  doses  in  any  24-hour  period 
[previous  two  sentences  in  boldface 
type]  Children  under  2  years  of  age: 
consult  a  doctor. 

(B)  Nasal  jelly — For  a  0.05-percent 
water-based  jelly.  Adults  and  children  6 
to  under  12  years  of  ageiwith  adult 
supervision):  place  a  small  amount  in 
each  nostril  and  inhale  well  back  into 
the  ndsal  passages.  Use  not  mor«3  often 
than  every  10  to  12  hours.  Do  not 
exceed  2  doses  in  any  24-hour  period. 
Children  under  6  years  of  age:  consult 
a  doctor. 

(v)  For  products  containing 
phenyhphnne  hydrochloride  identified 
in§341.20(h]id}—[A]  Nasal  drops  or 
sprays — (2)  For  a  1 -percent  aqueous 
solution.  Adults  and  children  12  years 
of  age  and  Ov-er:  2  or  3  drops  or  sprays 
in  each  nostril  not  more  often  than 
every  4  hours.  Do  not  give  to  child-ren 
under  12  y«ars  of  age  unless  directrd  by 
a  doctor. 

[2]  For  a  0.5  percent  aqueous 
solution.  .Adults  and  ciuiiii^n  12  years 
of  age  and  over:  2  or  3  drops  or  i^prays 
in  each  ncstril  not  mere  often  than 
every  4  hours.  Do  not  give  to  children 
under  12  years  of  age  unless  directed  by 
a  doctor. 

(.7)  For  a  0.25-percent  aqueous 
solution.  Adults  and  children  6  to  under 
12  years  of  age  (with  adult  super\ision): 
2  or  3  drops  or  sprays  in  each  nostril  not 
more  often  than  every  4  hours.  Child.-en 
under  6  years  of  age;  consuh  a  doctor. 

[4]  A  0.125-ptrcent  aqueous  solution 
m  a  container  having  either  a  calibrated 
dropper  or  a  metered-dose  spray  that 
delivers  no  mere  than  0.135  miiUgrarns 
of  phenylephrine  per  three  drops  or 
three  sprays.  Children  2  to  imder  6  vcars 
of  age  (with  adult  super\ision):  2  or  3 
drops  or  sprays  in  each  nostril  not  more 
often  than  every  4  hours.  Use  only 
recommended  amount,  (previous 
sentence  in  boldface  type!  Children 
under  2  years  of  age;  consult  a  doctor. 

(B)  Nasal  jelly— [1]  For  a  1 -percent 
water-based  jt-lly.  Adults  and  children 


12  years  of  age  and  over:  place  a  small 
amount  in  each  nostril  and  inhale  well 
back  into  the  nasal  passages.  Use  not 
more  often  than  every  4  hours.  E)o  not 
give  to  children  under  12  years  of  age 
unless  directed  by  a  doctor. 

[2]  For  a  0.5-percent  water-based  jelly. 
Adults  and  children  12  years  of  age  and 
over-  place  a  small  amount  in  each 
nostril  and  inhale  well  back  into  the 
nasal  passages.  Use  not  more  often  than 
every  4  hours.  Do  not  give  to  children 
under  12  years  of  age  unless  directed  bv 
a  doctor. 

(3)  For  a  0.25-percent  water-based 
jelly.  Adults  and  children  6  to  under  12 
years  of  age  (with  adult  super\ision): 
place  a  small  amount  in  each  nostril  and 
inhale  well  back  intothe  nasal  passages 
Use  not  more  often  than  e.er)'  4  hours. 
Children  under  6  years  of  age:  consult 
a  doctor. 

(\  i)  For  products  containing 
propylhexednne  identified  in 
§341.20(b}i9)  when  used  in  an  inhalant 
dosage  form.  The  product  delivers  in 
each  800  milliiit-rs  of  air  0.40  to  0.50 
milligrams  of  propylhexedrine.  Adults 
and  children  6  to  under  12  years  of  age 
(with  adult  super\ision):  2  inhalations 
in  each  nostril  not  more  often  t'jan 
every  2  hours  Children  under  G  years  of 
age-  consult  a  doctor. 

(v:i)  For  products  containing 
xylometazoline  hydrochloride  identified 
in  §341.20lbjll0h-{A)  Nasal  drops  or 
spravs — ( 1 )  For  a  0  1  -percent  aqueous 
solution.  .Adults  and  children  12  years 
of  age  and  over:  2  or  3  drops  or  sprays 
in  each  nostril  not  m.ore  o.^en  than 
eveiy  8  to  10  ho-urs.  Do  not  give  to 
children  under  12  years  of  .ige  unless 
directed  by  a  doctor. 

(2)  A  0.05-percent  aqueous  solution  in 
a  container  having  either  a  calibrated 
droppt-r  or  a  metered-dose  ^prav  that 
delivers  no  more  than  0.054  mi'iligrams 
of  xylometazoline  per  three  drops  or 
three  sprays.  Children  6  to  under  12 
years  of  age  (with  adult  supervision):  2 
or  3  drops  or  spra\  s  in  each  nostril  not 
more  often  than  every  8  to  10  hours. 
Children  2  to  under  6  years  of  age  (with 
adult  super\ision);  2  or  3  drops  or 
sprays  in  each  nostril  not  more  often 
than  every  8  to  10  hours.  Use  onlv 
recommended  amount.  Do  not  exceed  3 
do«;ps  in  any  24-hour  period,  [previous 
twc  sentences  in  boldface  t\  pel 
Children  under  2  years  of  age;  consult 
a  doctor. 

(8)  Nasal  )elly—[  1  ]  For  a  0. 1  percent 
water-based  jelly  .Adults  and  children 
12  years  of  age  and  over;  place  a  small 
amount  in  each  nostril  and  inhale  well 
back  into  the  nasal  passages.  Use  not 
morsi  often  than  every  8  to  10  hours.  Do 
rot  give  to  children  under  12  years  of 
age  unless  direrti;d  by  a  doctor 
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(2)  For  a  0.05-percent  water-based 
jelly.  Children  6  to  under  12  years  of  age 
(with  adult  supervision):  place  a  small 
amount  in  each  nostril  and  inhale  well 
back  into  the  nasal  passages.  Use  not 
more  often  than  every  8  to  10  hours. 
Children  under  6  years  of  age:  consult 
a  doctor. 

(viii)  Other  required  statements—For 
products  containing  propylhexedrine 
identified  in  §  341.20(b)(9)  when  used  in 
an  inhalant  dosage  form.  (A)  "This 
inhaler  is  effective  for  a  minimum  of  3 
months  after  first  use." 

(B)  "Keep  inhaler  tightly  closed.  " 


PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

7.  The  authority  citation  for  21  CFR 
part  369  continues  to  read  as  follows: 

Anthority:  Sees.  201.  301.  501,  502.  503, 
505.  506,  507,  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C  321,  331,  351, 
352,353,355,356,357,371). 

§369.20    [Amended] 

8.  Section  369.20  Drugs; 
recommended  warning  and  caution 
statements  is  amended  by  removing  the 
entries  for  "NASAL  PREPARATIONS: 
OIL  BASE,"  "NASAL  PREPARATIONS 
IN  PLASTIC  SPRAY  CONTAINERS," 
"NASAL  PREPARATIONS: 
VASOCONSTRICTORS 


(AMPHETAMINE,  EPHEDRINE, 
EPINEPHRINE.  METHAMPHETAMINE. 
AND  OTHERS  OF  SIMILAR 
ACTIVITY)."  "PHENYLEPHRINE 
HYDROCHLORIDE  PREPARATIONS. 
ORAL,"  and  the  terms 
"PHENYLEPHRINE  HYDROCHLORIDE. 
HYDROXYAMPHETAMINE"  and  "AND 
OTHERS  OF  SIMILAR  ACTIVITY"  in 
the  entry  "NASAL  PREPARATIONS: 
VASOCONSTRICTORS 
(PHENYLEPHRINE  HYDROCHLORIDE. 
HYDROXYAMPHETAMINE, 
PHENYLPROPANOLAMINE,  AND 
OTHERS  OF  SIMILAR  AdTVITy)." 

Dated:  August  4, 1994. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  94-20456  Filed  8-22-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Parts  200  and  216 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  710, 715, 716, 717,  and 
750 

RIN  1029-AB65 

Surface  Coal  Mining  and  Reclamation 
Operations;  Initial  Regulatory  Program 
for  Indian  Lands 

AGENCIES:  Bureau  of  Indian  Affairs  and 
OfBce  of  Surface  Mining  Reclamation 
and  Enforcement,  Interior. 
ACTION:  Final  rule. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  and  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
are  amending  their  regulations  to 
remove  the  current  initial  program  for 
Indian  lands  and  revise  the  existing 
initial  program  for  non-Indian  lands  to 
apply  to  Indian  lands.  These 
amendments  enable  operators  on  Indian 
lands  initial  program  sites,  in 
appropriate  circumstances,  to  reclaim  to 
the  latest  technical  and  environmental 
standards  of  the  permanent  program, 
eliminate  inconsistencies  between  the 
Indian  and  non-Indian  lands  initial 
programs,  ensure  equal  treatment  of 
operators  on  Indian  and  non-Indian 
lands,  and  clarify  regulatory  and 
compliance  ambiguities.  This  rule  also 
amends  the  permanent  program  for 
Indian  lands  to  reflect  the  foregoing 
amendments  and  revises  related 
information  collection  provisions. 
EFFECTIVE  DATE:  September  22.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billie  E.  Clark,  Jr.,  Branch  of  Federal  and 
Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior.  Brooks 
Towers.  1020  15th  Street,  Denver,  CO 
80202;  Telephone:  303-844-2829. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Final  Rule 

III.  Response  to  Comments 

IV.  Procedural  Matters 

1.  Background 

A.  The  Proposed  Rule 

On  March  22.  1993.  the  Bureau  of 
Indian  Affairs  (BIA)  and  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)  of  the  U.S. 
Department  of  the  Interior  published  in 
the  Federal  Register  at  58  FR  15404  a 
proposed  rule  to  remove  the  Indian 
lands  initial  program  at  25  CFR  Fart 


216,  Subpart  B,  and  amend  the  non- 
Indian  lands  initial  program  at  30  CFR 
Chapter  Vn,  Subchapter  B,  to  cover 
Indian  lands.  OSM  also  proposed  to 
make  conforming  revisions  in  the  Indian 
lands  permanent  program  and  to  revise 
related  information  collection 
provisions. 

In  the  notice,  OSM  and  BIA  stated 
that  the  proposed  rule  would,  among 
other  things: 

(1)  Require  operators  on  initial 
program  Indian  lands  to  adhere  to  the 
initial  program  performance  standards 
at  30  CFR  Chapter  VII,  Subchapter  B; 

(2)  Allow  such  operators  to  avail 
themselves  of  30  CFR  710.11(e),  imder 
which  they  could  choose  to  meet  either 
the  initial  program  performance 
standards  at  30  CFR  Chapter  VII, 
Subchapter  B.  or  counterpart  permanent 
program  performance  standards  at  30 
CFR  Chapter  VII,  Subchapter  K; 

(3)  Thereby  allow  such  operators  to 
reclaim  to  the  latest  technical  and 
environmental  standards  of  the 
permanent  program;  and 

(4)  Eliminate  inconsistencies  isetween 
the  Indian  and  non-Indian  lands  initial 
programs,  ensure  equal  treatment  of 
surface  coal  mine  operators  on  Indian 
and  non-Indian  lands,  and  clarify 
regulatory  and  compliance  ambiguities. 

The  proposed  rule  provided  a  public 
comment  period  and  offered  to  hold  a 
public  hearing.  The  public  comment 
period  closed  on  April  21,  1993.  Two 
requests  for  a  public  hearing  were 
received  but  later  withdrawn,  and  no 
hearing  was  held. 

B.  History  of  Affected  Provisions 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Pub.  L.  95-87.  as  amended,  30 
U.S.C.  §§  1201-1328,  provides  for  initial 
and  permanent  programs  for  the 
regulation  by  the  Secretary  of  the 
Interior  (the  Secretary)  of  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands.  The  Indian  lands  initial 
program  is  codified  in  the  Federal 
regulations  at  25  CFR  Part  216,  Subpart 
B  (42  FR  63395.  December  16, 1977  and 
47  FR  13326,  March  30, 1982).  The 
Indian  lands  permanent  program  is 
codified  at  30  CFR  Part  750  (49  FR 
38462,  Sepjember  28,  1984).  SMCRA 
also  provides  for  initial  and  permanent 
programs  for  the  regulatioi^of  surface 
coal  mining  and  reclamation  operations 
on  non-Indian  lands.  The  initial 
program  for  non-Indian  lands  is  codified 
in  the  Federal  regulations  at  30  CFR 
Chapter  VII.  Subchapter  B  (42  FR  62639, 
Deoeniber  13,  1977).  Permanent  program 
performance  standards  for  non-Indian 
lands  are  codified  at  30  CFR  Chapter 
VII.  Subchapter  K. 


As  first  promulgated,  the  performance 
standards  of  the  Indian  lands  initial 
program  at  25  CFR  Part  216,  Subpart  B, 
were  nearly  identical  to  those  of  the 
non-Indian  lands  initial  program  at  30 
CFR  Parts  715  and  716.  However,  there 
were  differences.  The  most  important 
difference  was  that  the  Indian  lands 
initial  program  included  provisions  at 
25  CFR  216.112  through  216.114  for 
tribal  involvement  in  inspection, 
enforcement,  and  civil  penalty 
proceedings.  Also,  the  hidian  lands 
initial  program  did  not  include 
provisions,  as  found  in  the  non-Indian 
lands  initial  program  at  30  CFR  715.19, 
governing  the  use  of  explosives. 
Furthermore,  except  for  the  provisions 
governing  steep-slope  mining  at  25  CFR 
216.111,  the  Indian  lands  initial 
program  did  not  include  special 
performance  standards  comparable  to 
those  for  non-Indian  lands  at  30  CFR 
Part  716. 

On  September  28, 1984  (49  FR  38462), 
OSM  published  a  rule  that,  among  other 
things,  amended  the  Indian  lands  initial 
program  to  remove  the  tribal 
involvement  provisions  at  25  CFR- 
216.112  through  216.114.  In  the 
preamble  to  that  rule,  OSM  stated  that 
those  provisions  were  superseded  by  the 
permanent  program  provisions  at  30 
CFR  Parts  842,  843,  and  845.  Specific 
provisions  to  protect  Indian  interests 
were  also  included  in  30  CFR  Part  750. 
See  e.g.  30  CFR  750.18.  OSM 
determined  that  having  one  set  of 
uniform  rules  made  administration  of 
the  Act  simpler  and  more  efficient  and 
that  the  change  would  cause  no  undue 
hardship  on  non-complying  operators 
(49  FR  38464,  September  28,  1984). 
Hence,  the  major  reason  for  having 
separate  Indian  and  non-Indian  land? 
initial  programs  was  eliminated. 

On  February  14, 1991  (56  FR  6224), 
OSM  amended  the  non-Indian  lands 
initial  program  to  add  a  new 
provision— namely,  30  CFR  710.11(e)— 
that  allows  operators  on  non-Indian 
lands  to  meet  any  coimterpart 
permanent  program  performance 
standard  at  30  CFR  Chapter  VII, 
Subchapter  K,  in  lieu  of  the  initial 
program  performance  standard  at  30 
CFR  Chapter  VII,  Subchapter  B.  Changes 
to  the  Indian  lands  initial  program  were 
deemed  to  be  outside  the  scope  of  that 
rulemaking  (56  FR  6224,  6226,  February 
14,  1991).  Thus,  while  operators  of  non- 
Indian  lands  had  the  option  to  meet 
counterpart  permanent  program 
standards  in  lieu  of  initial  program 
standards,  operators  on  Indian  lands  did 
not  have  tliat  option. 

Although  30  CFR  710.11(e)  did  not 
apply  to  initial  program  Indian  lands, 
the  basis  and  purpose  for  the 
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promulgation  of  that  provision  are 
applicable  to  Indian  lands.  In  explaining 
that  new  provision  (56  FR  6224. 
February  14, 1991).  OSM  stated: 
The  Permanent  Program  rules 
(require]  the  latest  technical  and 
environmental  standards  for 
interpretation  of  the  Act  and  are  the 
resuh  of  more  than  ten  years  of 
experience  in  implementing  the  Act. 
They  include  many  program  revisions 
mandated  by  courts.  Hovvrever,  in  cases 
where  the  Initial  Program  performance 
standards  continue  to  apply,  Regulatory 
Authorities  must  require  operators  to 
comply  with  all  of  the  earlier  standards, 
even  when  compliance  with  Permanent 
Program  standards  would  ensure 
implementation  of  (the  Act]  or  would 
result  in  reclamation  superior  to  that 
which  would  be  achieved  under  the 
Initial  Program  standards. 

OSM  then  described  five  examples  of 
initial  program  performance  standards 
that  were  outdated  or  for  which 
compliance  was  impractical.  Most  of 
those  examples  are  equally  germane  to 
Indian  lands. 

The  Indian  lands  initial  program 
apphes  to  any  person  who  conducts 
surface  coal  mining  and  reclamation 
operations  on  Indian  lands  on  or  after 
December  16,  1977.  Although  the  Indian 
lands  permanent  program  has  been  in 
effect  since  September  28,  1984, 
operators  on  all  initial  program  sites 
must  continue  to  comply  with  the 
Indian  lands  initial  program 
performance  standards,  even  though 
compliance  with  counterpart  permanent 
program  performance  standards  would 
ensure  implementation  of  the  Act  and 
could  result  in  superior  reclamation.  At 
the  present  time,  there  is  only  one 
interim  program  mine  in  operation  on 
Indian  lands.  Interim  program  sites 
include  sites  at  which  surface  coal 
mining  operations  were  complete  prior 
to  June  28,  1985  (eight  months  following 
the  effective  date  of  the  Indian  lands 
permanent  program)  and  to  surface  coal 
mining  operations  operating  under  an 
interim  authorization  pending  issuance 
of  a  permanent  program  permit  (See  30 
CFR  750.11(c)).  This  rulemaking  affects 
only  such  sites. 

II.  Discussion  of  Final  Rule 

This  rule  moves  the  Indian  lands 
initial  program  regulations  at  25  CFR 
Fart  216.100(b),  into  a  new  section,  but 
would  not  change  its  substance.  Part 
216,  Subpart  B  would  be  deleted  as 
proposed.  The  rule  also  amends  the 
permanent  program  for  Indian  lands  at 
30  CFR  750.16  to  reflect  the  foregoing 
changes.  The  rule  also  amends  the 
information  collection  statements  at  30 
CFR  716.10,  717.10,  and  750.10. 


These  amendments,  among  other 
things,  allow  operators  on  Indian  lands 
initial  program  sites  to  avail  themselves 
of  the  provisions  of  30  CFR  710.11(e), 
under  which  operators  may  choose  to 
meet  either  the  initial  program 
performance  standards  at  30  CFR 
Chapter  VII,  Subchapter  B,  or 
counterpart  permanent  program 
performance  standards  at  30  CFR 
Chapter  VII,  Subchapter  K. 

Removal  of  25  CFR  Part  216.  Subpart  B 

25  CFR  section  216.100(b)  provides 
that  the  requirements  of  25  CFR  part 
216,  Subpart  B  shall  be  incorporated  in 
all  existing  and  new  contracts  entered 
into  for  coal  mining  on  Indian  lands. 
Although  OSM  proposed  to  delete  25 
CFR  Part  216.  Subpart  B.  OSM  has 
decided  to  retain  the  contents  of  section 
216.100(b)  by  redesignating  the  section 
as  section  200.12  Contract  Term 
Incorporation,  and  making  a  technical 
revision  to  reflect  the  fact  that  the 
requirements  of  Subpart  B  have  been 
replaced  by  30  CFR  Part  750.  This 
change  reflects  the  fact  that  the 
requirement  of  25  CFR  section 
216.100(b)  would  not  be  addressed  by 
the  amendments  to  30  CFR  Chapter  VII. 
Accordingly,  the  existing  requirement  of 
25  CFR  section  216.100(b)  is  being 
redesignated  without  substantive 
change. 

As  discussed  above,  prior  to  this  rule 
25  CFR  Part  216,  Subpart  B,  comprised 
the  Indian  lands  initial  program. 
Although  25  CFR  Part  216.  Subpart  B. 
appears  in  the  BIA  regulations  at  25  CFR 
Chapter  I,  the  OSM  Director  is 
responsible  for  administering  the  Indian 
lands  initial  program  under  Sie  general 
guidance  of  the  Assistant  Secretary  for 
Land  and  Minerals  Management. 

The  performance  standards  of  30  CFR 
Chapter  VII.  Subchapter  B.  do  not  place 
any  additional  uiu-easonable  burdens  on 
operators  on  Indian  lands  initial 
program  sites  about  and  bevond  those 
found  in  25  CFR  Part  216,  Subpart  B. 
The  changes  will  actually  give  OSM  and 
operators  more  flexibility  while 
ensuring  compliance  with  the  Act. 

Amendments  to  30  CFR 

As  discussed  below,  the  amendments 
to  30  CFR  710.11(b),  715.11.  and  750.16 
make  the  non-Indian  lands  initial 
program  at  30  CFR  Chapter  VII, 
Subchapter  B.  applicable  to  Indian 
lands. 

Section  710.11  (b}— Applicability 

The  "Applicability"  provisions  at  30 
CFR  710.11(b)  are  amended  to  make  the 
initial  program  regulations  at  30  CFR 
Chapter  VII,  Subchapter  B.  apphcable  to 
Indian  lands.  Specifically,  it  requires 


any  person  who  conducts  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands  on  or  after  December  16. 
1977,  in  accordance  with  30  CFR 
750.11(c),  to  meet  the  performance 
standards  of  30  CFR  Chapter  VH, 
Subchapter  B.  This  change  would,  by 
impUcation,  amend  any  provision  of  30 
CFR  Chapter  VII.  Subchapter  B, 
containing  a  reference  to  the  State  as  the 
regulatory  authority,  to  the  extent  that 
such  reference  would  be  construed  as 
also  referring  to  OSM  as  the  regulatory 
authority  on  Indian  lands. 

This  change  affects  operators  on 
Indian  lands  initial  program  sites  in 
three  principal  ways: 

a.  Permanent  Program  Performance 
Standards  in  Lieu  of  Initial  Pro^nm 
Performance  Standards 

The  change  to  30  CFR  710.11(b) 
allows  operators  on  Indian  lands  initial 
program  sites  to  avail  themselves  of  the 
provisions  of  30  CFR  710,1 1(e),  under 
which  they  may  choose  to  meet  either 
the  initial  program  performance 
standards  at  30  CFR  Chapter  VII, 
Subchapter  B,  or  counterpart  permanent 
program  performance  standards  at  30 
CFR  Chapter  VII,  Subchapter  K.  Prior  to 
this  rulemaking,  operators  on  non- 
Indian  lands  were  able  to  avail 
themselves  of  section  710.11(e)  while 
operators  on  Indian  lands  were  not. 
With  this  rulemaking,  operators  on 
Indian  lands  may  now  avail  themselves 
of  section  710.1  i(e).  This  resolves  an 
inequity.  Without  the  change  to  section 
710.11(h),  operators  on  Indian  lands 
initial  program  sites  could  be  placed  at    - 
a  competitive  and  economic 
disadvantage  when  compared  with 
operators  on  non-Indian  land,  because 
of  performance  standards  that  have  been 
determined  to  be  unnecessar\-  for 
implementation  of  SMCRA.  thus,  the 
change  to  section  710  11(b)  eliniihates 
inconsistencies  between  the  current 
Indian  and  non-Indian  lands  initial 
programs  and  ensures  equal  treatment  of 
operators  on  Indian  and  non-Indian 
lands. 

This  rulemaking  v\ill  have  no 
cumulative  negative  environmental 
effect.  Allowing  operators  to  choose 
compliance  wiUi  the  permanent 
program  performance  standards  will 
ensure  compliance  with  the  .^ct.  The 
permanent  program  performance 
standards  represent  the  1.     st  technical 
and  environmental  stand;-.. ds  for 
interpretation  of  the  .Act.  and  are  the 
resuh  of  more  than  fifteen  years  of 
experience  in  implementing  the  Act. 
The  permanent  program  performance 
standards  also  include  revisions 
mandated  by  courts.  Hence,  the  Act  will 
be  complied  with  and  environmental 
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impacts  will  be  fully  analyzed  and 
considered  before  final  decisions  are 
reached. 

b.  Frequency  of  Inspecting  Ponds  That 
Do  Not  Meet  Mine  Safety  and  Health 
Administration  Criteria 

The  Indian  lands  initial  program  at  25 
CFK  216.108(e)  required  that  ponds  not 
meeting  the  size  or  other  criteria  of  the 
Mine  Safety  and  Health  Administration 
regulation  at  30  CFR  77.216(a)  be 
examined  on  a  weekly  basis.  La 
comparison,  the  non-Indian  lands  initial 
program  at  30  CFR  715.17(e)(20)  allows 
the  regulatory  authority  to  approve  a 
reduction  in  the  number  of 
examinations  of  these  ponds  to  four 
times  per  year.  The  change  to  30  CFR 
710.11(b)  makes  30  CFR  715.17(e)(20) 
applicable  to  Indian  lands  and, 
consequently,  allows  OSM,  the 
regulatory  authority  for  Indian  lands,  to 
approve  a  reduction  in  the  number  of 
examinations  of  these  ponds  to  four 
times  per  year.  This  change  eliminates 
a  competitive  and  economic 
disadvantage  placed  on  Indian  land 
operators  by  reducing  the  cost  to  the 
operator  associated  with  such 
examinations. 

c.  Use  of  Explosives 

Section  710(c)  of  the  Act  does  not 
specifically  require  operators  on  Indian 
lands  initial  program  sites  to  comply 
with  subsection  515(b)(15)  of  the  Act 
concerning  the  use  of  explosives. 
Therefore,  the  Indian  lands  initial 
program  promulgated  on  December  16, 
1977  (42  FR  63395)  did  not  include 
provisions  governing  the  use  of 
explosives.  In  comparison,  section 
502(c)  of  the  Act  requires  operators  on 
non-Indian  lands  initial  program  sites  to 
comply  with  subsection  515(b)(15)  of 
the  Act.  Consequently,  the  non-Indian 
lands  initial  program  at  30  CFR  715.19 
includes  provisions  governing  the  use  of 
explosives. 

By  this  rulemaking,  30  CFR  710.11(b) 
is  modified  and  the  provisions  at  30 
CFR  715.19  governing  the  use  of 
explosives  are  made  appUcable  to 
Indian  lands  initial  program  sites. 
Section  710(d)  of  the  Act,  however, 
requires  surface  coal  mine  operators  on 
Indian  lands,  on  which  such  operations 
are  conducted  on  and  after  thirty 
months  from  August  3, 1977,  to  comply 
vtdth  all  of  subsection  515  of  the  Act. 
including  subsection  515(b)(15). 
Fiulhermore,  section  710(d)  of  the  Act 
requires  that  after  the  applicable  thirty 
month  period,  all  of  the  requirements  of 
sutisection  515  of  the  Act  must  be 
incorporated  in  existing  and  new  leases 
issued  for  coal  on  Indian  lands.  The 
changes  to  30  CFR  710.11(b)  in  this 


rulemaking  are  effective  after  the 
applicable  30-month  period  when 
operators  on  Indian  lands  must  comply 
with  all  of  the  requirements  of  section 
515  of  the  Act,  including  those 
concerning  explosives.  Therefore,  30 
CFR  715.19  is  made  applicable  to  Indian 
lands. 

Section  715.11 — General  Obligations 

Fart  715  of  30  CFR  contains  general 
initial  program  performance  standards 
and  includes  regulations  governing 
restoration  of  disturbed  areas  to  suitable 
postmining  land  use,  backfilUng  and 
grading,  off-site  disposal  of  spoil  and 
waste  materials,  topsoil  handling, 
protection  of  the  hydrologic  system, 
construction,  inspection,  and 
maintenance  of  dams,  use  of  explosives, 
and  ravegetation.  The  focus  of  30  CFR 
Part  715  is  on  lands  regulated  by  the 
States.  The  "General  obligations" 
section  of  this  part  is  modified  by 
adding  a  new  paragraph  to  clarify  that 
the  general  performance  standards  of 
this  part  are  also  applicable  to  Indian 
lands.  Specifically,  paragraph  (d)  is 
added  to  30  CFR  715.11.  OSM  had 
proposed  to  add  a  new  subparagraph  30 
CFR  715.11(d)(1)  which  specifically 
clarified  that  OSM  is  the  regulatory 
authofity  for  surface  coal  mining  and 
reclamation  operations  conducted  on 
Indian  lands  initial  program  sites.  This 
has  been  OSM's  position  for  a  number 
of  years  (See,  e.g.,  OSM's  preambles  on 
September  28.  1984,  and  May  22, 1989. 
(54  FH  22182).).  OSM  has  decided  not 
to  include  this  provision  in  the  final 
rule  because  it  is  not  necessary. 
Although  such  a  clarification  would 
have  been  useful  when  this  program 
was  codified  in  25  CFR,  such  a 
clarification  is  unnecessary  once  the 
program  is  codified  under  30  CFR, 
because  the  provisions  of  30  CFR 
already  define  "regulatory  authority" 
and  specify  what  entities  perform  that 
role.  Thus,  the  decision  not  to  adopt  this 
provision  is  not  intended  to  be  a 
substantive  change  from  the  existing 
rule  or  from  the  proposed  rule.  The 
issue  of  who  may  act  as  the  regulatory 
authority  under  SMCRA  on  Indian  lands 
is  curfently  the  subject  of  litigation 
[Hopilndian  Tribe  v.  Secretary  of  the 
Interior.  No.  89-2055-IGF  (D.D.C.); 
Navajo  Nation  v.  Babbitt,  No.  89-2066- 
JGP  (D.D.C.)  (consohdated)l.  OSM 
anticipates  the  issue  will  be  resolved  in 
the  context  of  that  litigation. 

OSM  proposed  a  new  subparagraph 
30  CFR  715.11(d)(2).  This  provision  is 
being  renumbered  and  adopted.  30  CFR 
715.11(d)(1).  This  subparagraph 
establishes  minimum  requirements  for 
mine  maps.  The  maps  must  show  as  of 
December  16, 1977,  the  lands  where 


coal  had  not  yet  been  removed,  and  the 
lands  and  structuires  that  had  been  used 
or  disturbed  by  a  s\ir&ce  coal  mining 
operation.  This  provision  essentially 
duplicates  25  CFR  216.102(b).  This  is 
necessary  since  the  effiective  date  of  the 
initial  program  for  Indian  laiKls  is 
December  16, 1977,  as  opposed  to  May 
3, 1978,  for  non-Indian  lands,  and 
operators  still  must  supply  the  subject 
mine  maps  to  OSM. 

Subpart  B  of  25  CFR  Part  216 
generally  requires  coordination  and 
consultation  with  tribes,  much  the  same 
as  30  CFR  Part  715  reqmres 
coordination  and  consultation  with 
States  and  local  governments.  Since 
Subpart  B  of  25  CFR  Part  216  is 
removed  under  this  rulemaking,  OSM 
proposed  to  add  a  provision  at  30  CFR 
715.11(d)(3)  that  requires  notification  of 
and  consultation  with  tribal 
governments  to  the  same  extent  as  is 
required  for  State  and  local 
governments.  The  provision  is  being 
renumbered  and  adopted  as  30  CFR 
715.11(d).  This  provision  reflects  the 
important  role  of  tribal  governments  in 
the  initial  program  for  Indian  lands. 

The  last  sentence  of  30  CFR 
715.11(d)(2)  requires  OSM  to  coordinate 
with  the  BIA  with  respect  to  special 
requirements  relating  to  the  protection 
of  noncoal  resources  and  the  Bureau  of 
Land  Management  (BLM)  with  respect 
to  the  requirements  relating  to  the 
development,  production  and  recovery 
of  mineral  resources.  This  sentence  has 
been  added  to  the  final  rulemaking  to 
specifically  recognize  the 
responsibilities  that  the  BIA  and  the 
BLM  have  on  Indian  lands.  It  essentially 
establishes  the  same  requirement  for  the 
initial  program  as  exists  in  30  CFR  750.6 
for  the  permanent  program. 

Sections  716.1  Through  716.10— Special 
Performance  Standards 

30  CFR  Chapter  VII,  Subchapter  B, 
includes  provisions  governing  general 
obhgations  (section  716.1),  steep-slope 
mining  (section  716.2),  mountain-top 
removal  (section  716.3),  special 
bituminous  coal  mines  (section  716.4), 
anthracite  coal  mines  (section  716.5), 
coal  mines  in  Alaska  (section  716.6). 
prime  farmland  (section  716.7),  and 
information  collection  (section  716.10). 
The  only  counterpart  to  these 
regulations  imder  25  CFR  Part  216, 
Subpart  B,  was  the  regulations 
governing  steep-slope  mining  (section 
216.111),  which  duplicates  only  a 
portion  of  the  regulations  covering 
steep-slope  mining  at  30  CFR  716.2. 
Under  the  changes  made  today,  the 
additional  requirements  of  30  CFR 
Chapter  VII,  Subchapter  B,  also  govern 
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operations  on  Indian  lands  initial 
program  sites,  as  applicable. 

Section  750.16— Performance  Standards 

30  CFR  750.16  is  modified  to  reflect 
that  operators  on  Indian  lands  initial 
program  site  must  comply  with  the 
provisions  of  30  CFR  Qiapter  Vn, 
Subchapter  B.  This  is  necessary  since  25 
CFR  Part  216,  Subpart  B  is  removed  by 
this  rulemaking. 

III.  Response  to  Comments 

Comments  on  the  proposed  rule  were 
received  from  four  entities:  two  tribal 
governments  and  two  members  of  the 
coal  industry.  The  proposal  to  allow 
operators  to  meet  coimterpart 
permanent  program  performance 
standards  in  lieu  of  meeting  initial 
program  standards  was  generally 
supported  by  all  of  the  commenters. 
One  commenter  said  that  it  favored  the 
proposed  rule  since  the  rule  would 
place  operators  on  Indiaii  lands  on  the 
same  footing  as  operators  on  non-Indian 
lands.  However,  some  commenters 
suggested  that  the  final  rule  be  modified 
to  reflect  specific  concerns.  Responses 
to  comments  on  specific  issues  follow. 

A.  Combining  Initial  and  Permanent 
Program  Performance  Standards 

As  provided  in  30  CFR  710.11(e),  for 
surface  coal  mining  and  reclamation 
operations  on  Indian  lands  initial 
program  sites  this  rule  allows  operators 
to  meet  either  the  initial  or  the 
counterpart  permanent  program 
performance  standards.  One  commenter 
■isked  whether  an  operator  on  Indian 
lands  initial  program  sites  could,  for  a 
p<u-formance  standard  applicable  to  a 
.'  edfic  activity,  meet  part  of  the  initial 

rugram  performance  standard  and,  for 
Lie  remainder  of  that  standard,  meet  the 
pi'rmanent  program  p>erformance 
s  andard. 

For  example,  under  this  rule,  Indian 
lands  initial  program  op)erations  would 
be  sub)ect  to  the  initial  program 
performance  standard  at  30  CFR  715.19 
governing  the  use  of  explosives.  The 
counterpart  permanent  program 
pv^rformance  standard  is  found  at  30 
CFR  816.61  through  816.68.  The 
requirements  of  that  portion  of  the 
initial  program  standard  at  30  CFR 
715.19(c)  (1)  and  (2)  are  different  than 
the  coimterpart  requirements  at  30  CFR 
816.64(c)  (2)  and  (3)  about  what  an 
operator  must  identify  in  a  blasting 
schedule  The  commenter  asked 
whether  an  operator  could  meet  the 
permanent  program  requirements  for 
those  two  subsections  but  meet  the 
initial  program  requirements  for  the 
remainder  of  the  performance  standard. 


The  answer  is  no.  White  30  CFR 
710.11(e)  allows  an  operator  to  meet 
either  the  initial  or  the  counterpart 
permanent  program  performance 
standard,  the  operator  may  not  pick  and 
choose  selective  portions  of  a 
comprehensive  standard  applicable  to  a 
particular  activity.  In  the  conmienter's 
example,  30  CFR  715.19  contains  a 
comprehensive  performance  standard 
governing  the  use  of  explosives. 
Consequently,  under  30  CFR  710.11(e), 
an  operator  could  choose  to  meet  all  of 
the  initial  program  performance 
standard  at  section  715.19  or,  in  the 
alternative,  all  of  the  permanent 
program  performance  standard 
governing  the  use  of  explosives  at  30 
CFR  816.61  through  816.68. 

The  approach  suggested  by  the 
commenter  would  be  impracticable  to 
administer  and  could  re^t  in 
incomplete  compliance  with  the 
minimum  requirements  of  both  the 
initial  and  permanent  program 
performance  standards.  Each  operator 
who  elects  to  meet  a  permanent  program 
performance  standard  in  lieu  of  an 
initial  program  standard,  is  responsible 
for  initially  determining  the  extent  of 
the  counterpart  initial  and  permanent 
program  standards.  OSM  will  in  all 
cases  have  the  final  say  regarding  the 
validity  of  that  determination. 

B.  Effect  of  Rule  on  Previously  Approved 
Activities 

One  commenter  was  concerned  that 
this  rule  would  necessitate  additional 
review  and  approval  of  activities  that 
previously  were  approved  imder  25  CFR 
Part  216,  Subpart  B.  The  commenter 's 
concern  is  unfounded.  This  rule  does 
not  negate  any  previous  approvals  given 
by  OSM  under  the  initial  program. 

One  commenter  suggested  uat  this 
rulemaking  will  lower  standards  on 
initial  program  sites,  since  some  of  the 
permanent  program  performance 
standards  are  less  stringent  than  the 
initial  program  performance  standards. 
The  commenter  stated  that  the  rule 
change  appears  to  be  only  for  the 
convenience  of  the  operators  and  that 
alone  is  not  a  sufficient  reason  to  lower 
the  standards.  Recognizing  that  both 
programs  meet  the  requirements  of  the 
Act,  the  conunenter  was  also  concerned 
that  the  rulemaking  may  result  in  a 
cvunulative  negative  effect  on  tribal 
lands.  The  commenter  requested  that 
the  rule  be  modified  to  require  OSM  to 
make  a  finding  that  compliance  with  the 
permanent  program  performance 
standards,  as  opposed  to  the  initial 
program  performance  standards,  will 
have  no  negative  effect  and/or  will  not 
negatively  imi>act  the  overall 
environment. 


OSM  disagrees.  This  rulemaking  is 
expected  to  have  no  cimiulative 
negative  effiact  on  tribal  lands,  tot 
several  reastms.  Allowing  operators  to 
choose  compliance  with -the  pennanent 
program  performance  standards  will  not 
be  a  problem  because  such  compliance 
would  constitute  full  comphance  with 
the  Act.  The  permanent  program 
performance  standards  represent  the 
latest  technical  and  environmental 
standards  for  interpretation  of  the  Act, 
and  are  the  result  of  more  than  fifteen 
years  of  experience  in  implementing  the 
Act.  The  permanent  program 
performance  standards  also  incKide 
revisions  mandated  by  courts.  Opeman 
opting  to  meet  the  pomanent  program 
standards  would  be  meeting 
requirements  that  satisfy  the  Act  OSM's 
approval  would  be  required  if  on  an 
initial  program  site  an  operator  wished 
to  initiate  under  permanent  program 
standards  an  activity  that  under  the 
initial  program  requires  regidatory 
authority  approval,  or  if  the  operator 
wishes  to  apply  permanent  program 
standards  to  an  activity  approved  imder 
the  initial  program;  and  OSM  would  be 
required  to  ensure  compliance  with  the 
Act  and  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  Hence,  the 
Act  will  be  complied  with  and 
environmental  impacts  will  be  fiilly 
analyzed  and  considered  before  a  final 
decision  is  reached. 

C.  OSM  Coordination  With  Other 
Agencies 

One  commenter  opposed  allowing 
operators  the  right  to  choose  permanent 
program  performance  standards  over 
initial  program  performance  standards 
without  a  tribe  being  given  the 
opportunity  to  comment  on  and/or 
oppose  sudi  action.  The  commenter 
stated  that  the  government  must  supf>ort 
the  Federal  jMlicy  of  self-determination 
for  tribes.  Therefore,  a  tribe  shoidd  be 
consulted  and  informed  of  any  and  all 
consequences  of  operators  choosing 
initial  program  performance  standards 
over  permanent  program  performance 
standards.  The  commenter  also  stated 
that  the  tribes  were  not  being  treated  as 
an  equal  to  the  States.  A  State,  as  the 
regulatory  authority  under  the  Act,  can 
choose  not  to  adopt  this  rule  change  in 
its  program  but  a  tribe,  since  OSM  is  the 
regulatory  authority  tmder  the  Act,  does 
not  have  this  same  option.  In  addition, 
a  State  could  adopt  a  more  restrictive 
rule  that  would  require  operators  to 
follow  notice  and  consultation 
procedures  before  using  a  permanent 
program  performance  standards  on  an 
initial  program  site.  Hence,  the 
commenter  requested  that  the  r\ile 
provide  notice  and  consultation  with 
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tribes  and  that  the  operator  on  Indian 
lands  initial  program  sites  obtain  prior 
approval  bom  the  tribes  before  using  a 
permanent  program  performance 
standard  in  lieu  of  an  initial  program 
perfonnance  standard. 

OSM  agrees  that  the  tribes  will  not  be 
able  to  act  as  State  regulatory  authorities 
may.  This  is  consistent  with  SMCRA 
section  710.  under  which  OSM  is  the 
regulatory  authority  for  Indian  lands. 
Under  section  710,  tribes  are  not 
authorized  to  act  as  the  regulatory 
authority  on  Indian  lands,  so  tribes  may 
not  take  the  same  actions  as  may  be 
taken  by  State  regulatory  authorities 
under  State  primacy. 

However.  OSM  disagrees  with  the 
commenter's  concerns  about 
consultation  with  tribes.  As  noted 
above,  if  an  operator  on  an  Indian  lands 
initial  program  site  chooses  to  utilize  a 
permanent  program  performance 
standard  in  lieu  of  an  initial  program 
performance  standard,  and  prior 
approval  is  required  under  the  initial 
program  for  the  activity  or  the  operator 
is  proposing  modification  of  a 
previously  approved  activity,  then  the 
operator  must  obtain  prior  approval 
from  OSM  prior  to  conducting  such 
activity.  Prior  to  OSM  taking  action, 
tribes  as  well  as  other  agencies  will  be 
consulted  with  as  provided  for  under 
this  final  rule  at  30CFR  715.11(d)(2). 
Thus,  the  final  rule  requires  appropriate 
consultation  with  tribes. 

One  commenter  suggested  that  30 
CFR  750.6(a)(3)  be  amended  to  give 
tribal  authorities  the  option  of 
participating  in  inspections  conducted 
by  OSM  in  order  to  assist  the  tribes  in 
their  development  of  regulatory 
expertise  and  to  prepare  the  tribes  to 
assume  enforcement  authority  oncp 
appropriate  legislation  is  enacted. 

In  response  to  this  comment,  OSM 
states  that  the  development  of  tribal 
regulatory  expertise  is  beyond  the  scope 
of  this  rulemaking.  However,  it  should 
be  noted  that  as  a  routine  practice  OSM 
invites  tribal  and  other  agency  officials 
to  accompany  inspectors  during  all 
Indian  mine  inspections. 

One  commenter  requested  that  OSM 
consuh  directly  with  the  tribal 
governments  instead  of  going  through 
the  BIA.  The  commenter  suggested  that 
30  CFR  750.6(d)  be  modified  to  reflect 
this  request.  The  same  commenter 
stated  that  tribal  governments  should  be 
consulted  in  the  same  manner  as  State 
regulatory  agencies,  whether  or  not  the 
tribes  have  their  own  regulatory 
programs  under  SMCRA. 

In  response  to  this  comment,  OSM 
states  that  modifying  coordination 
procedures  for  the  permanent  program 
is  beyond  the  scope  of  this  rulemaking. 


However,  it  should  be  recognized  that 
OSM  consults  directly  with  tribal 
goveraments  concerning  permanent 
program  matters  as  required  at  30  CFR 
750.6(a)(4).  In  order  to  ensiue  that  tribal 
concerns  are  fully  addressed  OSM 
consults  with  tribal  governments  on  all 
permitting  actions. 

D.  Tribal  and  State  Laws 

Ona  commenter  stated  that  tribes  may 
undertake  their  own  regulatory  program, 
independent  of  SMCRA.  The  same 
commenter  proposed  that  30  CFR 
715.11(a)  be  amended  to  require 
compliance  with  tribal  laws  and 
regulations  for  coal  mining  operations 
on  Indian  lands  and  that  the  provisions 
of  30  CFR  Part  715  that  refer  to  State 
and  local  agencies  be  amended  to 
include  tribal  agencies.  The  commenter 
further  requested  that  the  rules  reflect 
that  if  there  is  a  conflict  between  State 
or  local  laws  and  tribal  laws,  with 
regard  to  surface  coal  mining  and 
reclamation  operations  on  Indian  lands, 
that  tribal  law  should  control. 

In  response  to  this  comment,  OSM 
notes  that  this  rulemaking  neither 
addresses  the  laws  and  regulatory 
programs  that  tribal  governments  have 
enacted,  or  may  enact,  nor  the  conflicts 
which  may  exist  between  tribal  laws 
and  State  and  local  laws  over  the 
regulation  of  surface  coal  mining 
operations  on  Indian  lands  and  would 
not  affect  the  applicability  of  such  tribal 
laws  and  regulations.  Hence,  the 
concerns  raised  by  the  commenter  are 
beyond  the  scope  of  this  rulemaking. 
The  Tribes  have  raised  this  issue  in  the 
case  of  Hopi  Indian  Tribe  v.  Secretary  of 
the  Interior,  supra,  and  it  may  be 
addressed  in  that  proceeding. 

IV.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  infcMTnation  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  Review  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  U.S.  Department  of  the  Interior 
(DOl)  certifies  that  this  document  would 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibifity  Act,  5 
U.S.C.  601  et  seq.  This  determination  is 
based  on  the  fact  the  rule  would  permit 
an  operator  to  comply  with  either  initial 
program  rules  or  permanent  program 
rules.  All  seven  existing  mines  on 


Indian  lands  in  the  states  of  Arizona, 
New  Mexico,  and  Montana  would  be 
affected. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  has  been  reviewed  under  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778,  Civil  Justice 
Reform  (56  FR  55195).  In  general,  the 
requirements  of  Section  20))(2)  of 
Executive  Order  12778  are  covered  by 
the  preamble  discussion  of  this  rule. 
Additional  remarks  follow  concerning 
individual  elements  of  the  Executive 
Order: 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 

The  rule  will  have  no  preemptive 
effect,  since  it  merely  substitutes  one  set 
of  Federal  standards  for  another  set.  and 
no  State  performance  standards  or  other 
requirements  apply. 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  provisions  repealed  or 
modified? 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  this  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  generatstandard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 
As  noted  above,  the  rule  will  simplify 
the  regulatory  process  by  establishing 
one  set  of  initial  program  regulatory 
provisions  for  all  surface  coal  mining 
operations.  The  rule  would  also  allow 
surface  coal  mining  operations  to 
choose  to  comply  with  permanent 
program  standards  which  are  in  some 
cases  less  stringent  than  initial  program 
standards,  where  OSM  has<ietennined 
that  less  stringent  i}ermanent  program 
standards  fully  ensure  compliance  with 
SMCRA. 

D.  What  is  the  retroactive  effective,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
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rule  under  section  526(a)  of  SMCRA,  30 
U.S.C.  1276(a). 

Prior  to  any  judicial  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  Applicable  administrative 
procedures  may  be  found  at  43  CFR  Part 
4. 

F.  Does  the  nile  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  which  are  important  to  the 
imderstanding  of  this  rule  are  set  forth 
in  30  CFR  700.5,  701.5  and  750.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  writh  the 
purposes  of  the  Executive  Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  final 
environmental  assessment  (EA).  and  has 
made  a  finding  that  the  proposed  rule 
would  not  significantly  affect  the 
quality  of  the  human  environment 
under  section  102(2)(C)  of  the  National 
Envirormiental  PoUcy  Act  of  1969 
(NfEPA),  42  U.S.C.  4332(2)(C).  A  finding 
of  no  significant  impact  (FONSI)  has 
been  approved  in  accordance  with  OSM 
procedures  under  NEPA.  The  EA  is  on 
file  in  the  OSM  Administrative  Record 
at  the  address  specified  previously  (see 
ADDRESSES). 

Authors 

The  principal  authors  of  this 
proposed  rule  are  Billie  E.  Clark, 
Federal  and  Indian  Permitting  Branch, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Denver,  Colorado,  and 
John  S.  Retrum.  Office  of  the  Field 
Solicitor,  U.S.  Department  of  the 
Interior,  Denver,  Colorado.  Telephone: 
303-844-2829  and  303-231-5350, 
respectively. 

List  of  Subjects 

25  CFR  Part  200 

Environmental  protection,  Indian 
lands,  Mineral  resources.  Mines. 

25  CFR  Part  216 

Envirormiental  protection,  Indian 
lands,  Mineral  resources.  Mines. 

30  CFR  Part  7 JO 

Law  enforcement.  Public  health. 
Reporting  and  recordkeeping 


requirements,  Safety,  Surface  raining. 
Underground  mining. 

30  CFR  Part  715 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Surface  mining,  Underground  mining. 

30  CFR  Part  716 

Special  performance  standards,  Steep- 
slope  mining,  Mountaintop  removal. 
Bituminous  coal  mines,  Prime 
farmlands. 

30  CFR  Part  71 7 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 
Underground  mining. 

30  CFR  Part  750 

Indian  lands.  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

Dated:  July  18.  1994. 

Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

August  5.  1994. 
Ada  E.  Deer, 

Assistant  Secretary.  Indian  Affairs. 

Accordingly,  25  CFR  parts  200  and 
216  and  30  CFR  parts  710,  715.  716, 
717,  and  750  are  amended  as  set  forth 
below: 

25  CFR  CHAPTER  I 

PART  200— TERMS  AND  CONDITIONS: 
COAL  LEASES 

1.  The  authority  citation  for  Part  200 
continues  to  read  as  follows; 

Authority:  Pub.  L  95-87  (30  U.S.C.  1201 
et  seq.),  as  amended. 

2.  Section  200.12  is  added  to  read  as 

follows: 

§  200. 1 2    Contract  term  incorporation. 

The  requirements  of  30  CFR  Part  750 
shall  be  incorporated  in  all  existing  and 
new  contracts  entered  into  for  coal 
mining  on  Indian  lands. 

PART  21fr-SURFACE  EXPLORATION, 
MINING.  AND  RECLAMATION  OF 
LANDS 

3.  The  authority  citation  for  Part  216 
continues  to  read  as  follows: 

Authority:  34  Stat.  539,  35  Stat.  312;  2") 
U.S.C.  355  NT:  35  Stat.  781:  25  U.S.C  396; 
sec.  1,  49  Stat.  1250;  25  U.S.C.  473a:  49  Stat. 
1967.  25  U.S.C.  501,  502;  52  Stat.  347,  25 
U.S.C.  396  a-f:  5  U.S.C.  301. 

Subpart  B — [Renraved] 

4.  Subpart  B — Coal  Operations, 
consisting  of  §§  216.100-216.11 1 .  is 
removed  in  its  entirety. 


30  CFR  CHAPTER  VII 

PART  710— INITIAL  REGULATORY 
PROGRAM 

5.  The  authority  citation  for  Part  710 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended,  and  Pub.  L.  100-34. 

6.  In  §710.11,  paragraph  (b)  is  revised 
to  read  as  follows: 

§710.11     AppUcafoUity. 


fb)  Operations  on  Indian  lands.  Any 
person  who  conducts  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands  on  or  after  December  16, 
1977,  in  accordance  with  section  • 
750.1 1(c)  of  this  chapter,  or  who  was 
otherwise  subject  to  25  CFR  Part  216, 
Subpart  B  prior  to  September  22. 1994; 
shall  comply  with  the  performance 
standards  of  this  subchapter. 


PART  715— GENERAL  PERFORMANCE 
STANDARDS 

7.  The  authority  citation  for  Part  715 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87  (30  U.S.C.  1201 
et  seq.). 

8.  In  §  715.11.  paragraph  (d)  is  added 
to  read  as  follows: 

§  71 5. 1 1    General  obi  igatlons. 


(d)  Indian  lands.  (1)  Mine  maps.  Any 
person  conducting  surface  coal  mining 
and  reclamation  operations  on  Indian 
lands  under  this  part  shall  submit  no 
fewer  than  7  copies  of  an  accurate  map 
of  the  mine  and  authoriztni  mining  areas 
at  a  scale  of  1:6000  or  larger.  The  map 
shall  show,  as  of  December  16. 1977.  the 
lands  where  coal  has  not  yet  been 
removed  and  the  lands  and  structures 
that  have  been  used  or  disturbed  to 
facilitate  surface  coal  raining  operations. 

(2)  Consultation  with  tribal 
governments.  Any  requirement  in  this 
part  for  consultation  with  or  notification 
to  State  and  local  governments  shall  be 
interpreted  as  requiring,  in  like  manner, 
consultation  with  or  notification  to 
tribal  governments.  OSM  shall  consult 
with  the  Bureau  of  Indian  Affairs  with 
respect  to  special  requirements  relating 
to  the  protection  of  noncoal  resources 
and  with  the  Bureau  of  Land 
Management  with  respect  to  the 
requirements  relating  to  the 
development,  production,  and  recovery 
of  mineral  resources  on  Indian  lands. 
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PART  71&-SPECIAL  PERFORMANCE 
STANDARDS 

9.  The  authority  citation  for  Part  716 
continues  to  read  as  follows: 

Authority:  Sections  201,  501.  527  and  529, 
Pub.  L.  95-87,  91  Stat.  445  (30  U.S.C.  1201). 

10.  Section  716.10  is  revised  to  read 
as  follows: 

§716.10    Information  collection. 

The  Office  of  Management  and  Budget 
has  determined  that  the  information 
collection  requirements  contained  in  30 
CFR  part  716  do  not  require  approval 
under  the  Paperwork  Reduction  Act. 

PART  717— UNDERGROUND  MINING 
GENERAL  PERFORMANCE 
STANDARDS 

11.  The  authority  citation  for  Part  717 
continues  to  read  as  follows: 


Authority:  Sections  201  and  501,  Pub.  L. 
95-87.  91  Stat.  445  (30  U.S.C.  1201). 

12.  Section  717.10  is  revised  to  read 
as  follows: 

§717.10    Information  collection. 

The  Office  of  Management  and  Budget 
has  determined  that  the  information 
collection  requirements  contained  in  30 
CFR  part  717  do  not  require  approval 
under  the  Paperwork  Reduction  Act. 

PART  750— REQUIREMENTS  FOR 
SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS  ON 
INDIAN  LANDS 

13.  The  authority  citation  for  Part  750 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87  (30  U.S.C.  1201 
et  scq.,  as  amended);  and  Pub.  L.  100-34. 


14.  Section  750.10  is  revised  to  read 
as  follows: 

§750.10    Information  collection. 

The  Office  of  Management  and  Budget 
has  determined  that  the  information 
collection  requirements  contained  in  30 
CFR  part  750  do  not  require  approval 
under  the  Paperwork  Reduction  Act. 

15.  In  §  750.16,  the  second  sentence  is 
revised  to  read  as  follows: 

§  750. 1 6    Performance  Standards. 

*  *   *  Prior  to  that  time,  the  person 
conducting  surface  coal  mining  and 
reclamation  operations  shall  adhere  to 
the  performance  standards  of  30  CFR 
Chapter  VII.  Subchapter  B. 

[PR  Doc.  94-20514  Filed  8-22-94;  8:45  am] 
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DEPARTMENT  OP  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  Lands  as  Part  of 
the  Reservation  of  the  Seminole  Tribe 
of  Indians  of  Florida 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

summary:  The  Assistant  Secretary- 
Indian  Affairs  proclaimed  39.407  acres, 
more  or  less,  as  an  addition  to  the 
reservation  of  the  Seminole  Tribe  of 
Indians  of  Florida  on  July  1.  1994.  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  SBcretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8.3a. 
FOB  FURTHER  INFORMATION  CONTACT: 
Alice  A.  Harwood,  Bureau  of  Indian 
Affairs,  Division  of  Real  Estate  Services, 
Chief,  Branch  of  Technical  Services, 
MS-4522/MIB/Code  220,  1849  C  Street 
NW.,  Washington,  D.C.  20240. 
telephone  (202)  208-3604. 
SUPPLEMENTARY  INFORMATION:  On  July  1, 
1994,  by  proclamation  issued  pursuant 
to  thr  ".^.  oi  iiu.e  28.  1934  (48  Stat.  986; 
25  U.S.C.  467),  the  following  described 
tracts  of  land,  located  in  Hillsborough 
County.  Florida,  wras  added  to  and  made 
a  part  of  the  Seminole  Indian 
Reservation  of  Florida. 

Tallahassee  Meridian 

Hillsborough  County,  Florida 

All  of  the  East  V2  of  the  Northeast  '/< 
(EVzNE'A)  of  Section  2,  Township  29  South, 
Range  19  East,  Hillsborough  County,  Florida, 
lying  North  of  Interstate  4  and  East  of  Orient 


Road,  aad  less  the  part  of  the  East  Vi  of  the 
NortheaBt  V4  (EV^Nf  4)  of  Section  2, 
Township  29  South,  Range  19  East, 
Hiilsbomugh  County.  Florida,  Iving 
Northerly  of  State  Road  .\o.  400  and  East  of 
Orient  Road,  described  as  follows: 

Commencing  at  the  Southwest  corner  of 
the  North  9B7.00  tt,et  of  the  Northeast  'A  of 
the  Northeast  'm  (NE' ^NEV^j  of  said  Section 
2:  thence  run  South  BG^H^a"  East,  along  the 
South  boundary  of  the  North  967.00  feet  of 
said  .Northeast  '  j  of  the  Northeast  h* 
(NE"At:'/,4),  a  distance  of  35,47  feet  toe 
point  on  the  East  right-of-way  line  of  the 
60.00  foot  right-of-way  for  Orient  Road  for  a 
Point  of  Beginning;  thence  continue  to  run 
South  89°14'33"  East,  along  the  South 
boundarv-  of  the  North  967.1)0  feet,  a  distance 
of  526.87  feet  to  a  point:  thence  run  South 
00°ir4a"  West,  parallel  to  the  West 
boundary  of  the  East  '/::  of  the  Northeast  V, 
(EVjNEVj)  of  Section  2  a  distance  of  547.28 
feet  to  a  point  of  intersection  with  the 
Northerly  right-of-way  line  of  State  Road  No. 
400;  thence  run  South  49°1 2'56"  West,  along 
said  right-of-way  line  of  Slate  Road  No.  400 
a  distance  of  633.60  feet  to  a  point  of 
intersection  with  the  E^st  right-of-wfly  line  of 
Orient  Road;  thence  run  the  following 
courses  along  the  East  right-of-way  line  of 
Orient  Road,  North  00°00'44'  West,  a 
distance  of  537.26  feet;  thence  South 
89"59'16"  West,  a  distani:e  of  22.00  feet: 
thence  North  00''00'44"  West,  a  distance  of 
400.00  feet:  thence  South  89°59'16'  West,  a 
distance  of  23.00  feet;  thence  North 
0O''O0'44"  West,  a  distance  of  23.00  feet; 
thence  North  00'00'44"  West,  a  distance  of 
30.87  feet  to  the  Point  of  Beginning. 
Containmg  30.818  acres,  more  or  less. 
And      I 

That  part  of  the  East  '/z  of  the  Northeast  '/, 
(EViNE'A)  of  Section  2.  Township  29  South. 
Range  19  East.  Hillsborough  County.  Florida. 
lying  Northerly  of  State  Road  No.  400  and 
East  of  Orient  Road,  described  as  follows: 


Commencing  at  the  Southwest  corner  of 
the  .North  967.00  feet  of  the  Northeast  V^  of 
the  Northeast  'A  (NE'ANE'A)  of  said  Section 
2;  thence  run  South  89°14'33"  Ea.st,  along  the 
South  boundary  of  the  North  967,00  feet  of 
.said  Northeast  'A  of  the  Northeast  'A 
(NE'  iNE'A),  a  distance  of  35.47  feet  to  n 
point  on  the  East  right-of-way  line  of  the 
60.00  teet  right-of-way  for  Orient  Road  for  a 
point  of  beginning;  thence  continue  to  run 
South  89°  14'33"  East,  along  said  South 
boundary  of  the  North  967.00  feet,  a  distance 
of  526.87  feet  to  a  point;  thence  run  South 
00Mr46'  West,  parallel  to  the  West 
boundary  of  the  East  Vi^  of  the  Northeast  'A 
(E'/;NE''4)  of  Section  2,  a  distance  of  547.28 
feet  to  a  point  of  intersection  with  the 
Northerly  right-of-way  line  of  State  Road  No. 
400:  thence  run  South  49°12'56"  We.st.  along 
said  right-of-way  line  of  State  Road  No.  44, 
a  distance  of  633.60  feet  to  a  point  of 
intersection  with  the  East  right-of-way  line  of 
Orient  Road;  thence  run  the  following 
courses  along  the  East  right-of-way  line  of 
Orient  Road,  .North  00°00'44"  West,  a 
distance  of  537.26  feet;  thence  South 
89\5916"  West,  a  distance  of  22.00  feet; 
thence  North  00''00'44"  West,  a  distance  of 
400  00  feet:  thence  South  39°59'16"  West,  a 
distance  of  23.00  feet;  thence  North 
00'=00'44"  West,  a  distance  of  30.87  feet  to  the 
Point  of  Beginning.  Containing  8.589  acres, 
more  or  less. 

The  above  described  parcelscontain  a 
total  of  39.407  acres,  more  or  less, 
which  are  subject  to  all  valid  rights, 
reservations,  rights-of-way.  and 
easements  of  record. 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 
iFR  Doc.  94-20679  Filed  8-22-94:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
Federal  PerMns  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Closing  Date  for  Filing 
the  Fiscal  Operations  Report  and 
Application  to  Participate  in  the  Federal 
Perkins  Loan,  Federal  Work-Study 
(FWS).  and  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
Programs. 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  apply  for 
fiscal  year  1995  funds — for  use  in  the 
1995-96  award  year — under  the  Federal 
Perkins  Loan,  FWS.  and  FSEOG 
programs.  Under  these  programs,  the 
Secretary  allocates  funds  to  institutions 
for  students  who  need  financial  aid  to 
meet  the  costs  of  postsecondary 
education.  An  institution  is  not  required 
to  establish  eligibiUty  prior  to  applying 
for  funds.  Institutions  will  be  notified  of 
the  closing  date  for  estabUshing 
institutional  eligibility  to  participate  in 
the  Federal  PerHns  Loan,  FWS.  and 
FSEOG  programs  in  the  1995-96  award 
year  through  a  separate  notice  in  the 
Federal  Register. 

The  Secretary  further  gives  notice  that 
an  institution  that  had  a  Federal  Perkins 
Loan  fund  or  expended  FWS  or  FSEOG 
funds  during  the  1993-1994  award  year 
is  required  to  submit  a  Fiscal  Operations 
Report  to  report  its  program 
expenditures  as  of  June  30, 1994,  to  the 
Secretary. 

The  Federal  Perkins  Loan.  FWS,  and 
FSEOG  programs  are  authorized  by 
parts  E  and  C,  and  part  A,  subpart  2. 
respectively,  of  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended. 
CLOSING  DATE:  An  institution  may 
submit  its  1993-94  Fiscal  Operations 
Report  and  1995-96  Application  to 
Participate  (FISAP)  in  the  Federal 
Perkins  Loan.  Federal  Work-Study,  and 
Federal  Supplemental  Educational 
Opportunity  Grant  Programs  (FISAP-ED 
FORM  646-1:  OMB  No.  1840-0073) 
by- 

(1)  Submitting  the  completed  data  on 
a  data  diskette  provided  by  the 
Department  of  Education; 

(2)  Creating  a  tape  from  data  stored  on 
a  mainframe  computer  and  submitting 
that  tape  in  a  format  defined  by  the 
Department  of  Education;  or 


(3)  Tiansmitting  tiie  data  from  a 
personal  or  main&ame  computer 
through  a  modem. 

First-time  applicants  wrill  be  required 
to  submit  data  for  the  application 
portion  of  the  FISAP  only.  Therefore, 
the  E)epartment  is  mailing  only  that 
portion  of  the  FISAP  to  first-time 
applicants. 

To  ensure  consideration  for  1995-96 
funds,  an  institution  must  submit  an 
electronic  FISAP  by  data  diskette,  tape, 
or  modem,  by  October  1, 1994. 
FISAPS  DELIVERED  BY  MAIL:  A  diskette  or 
tape  containing  FISAP  data  must  be 
addressed  to  FISAP,  c/o  Universal 
Automation  Labs  (UAL),  5th  Floor,  8300 
Colesville  Road,  Silver  Spring, 
Maryland  20910. 

An  institution  must  show  proof  of 
mailing  its  FISAP  by  October  1, 1994. 
Proof  of  mailing  consists  of  one  of  the 
following:  (1)  A  legible  mail  receipt 
with  the  date  of  mailing  stamped  by  the 
U.S.  Postal  Service,  (2)  a  legibly  dated 
U.S.  Postal  Service  postmark,  (3)  a  dated 
shipping  label,  invoice,  or  receipt  from 
a  commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  a  FISAP  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof 
of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service.  An 
institution  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 
An  institution  is  encouraged  to  use 
certified  or  at  least  first-class  mail. 

FiSAPt  DELIVERED  BY  HAND:  A  diskette 
or  tape  containing  FISAP  data  must  be 
taken  to  Universal  Automation  Labs 
(UAL).  5th  Floor.  8300  Colesville  Road. 
Silver  Spring.  Maryland. 

Hand-delivered  FISAP  diskettes  or 
tapes  will  be  accepted  between  9  a.m. 
and  5  pan.  daily  (Eastern  time),  except 
Saturdays.  Sundays,  and  Federal 
hohdays.  Because  October  1  is  a 
Saturday  this  year,  a  FISAP  that  is  hand- 
delivered  will  not  be  accepted  after  5 
p.m.  on  September  30,  1994. 

FISAPS  DELIVERED  ELECTRONICALLY:  A 
FISAP  tliat  is  delivered  electronically 
must  be  transmitted  by  either  a  personal 
or  mainframe  computer  to  the  host  ED 
computer  using  a  modem.  In  addition, 
one  original  completed  FISAP  signature 
page  and  one  original  signed 
Compliance  Certification  form  must  be 


mailed  to  Electronic  FISAP,  c/o 
Universal  Automation  Labs  (UAL),  5th 
Floor,  8300  Colesville  Road.  Silver 
Spring,  Maryland  20910,  by  October  1. 
1994. 

FISAP  INFORMATION:  FISAP  materials 
were  mailed  by  the  Department  of 
Education  in  late  July.  An  institution 
must  prepare  and  submit  its  FISAP  in 
accordance  with  the  information 
included  in  the  package. 

The  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  these  programs. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  die  statute  and 
regulations  governing  the  programs. 

APPUCABLE  REGULATIONS:  The 
following  regulations  are  applicable  to 
these  programs: 

Federal  Perkins  Loan — 34  CFR  parts  674 

and  668. 
Federal  Work-Study— 34  CFR  parts  675 

and  668. 
Federal  Supplemental  Educational 

Opportunity  Grant— 34  CFR  parts  676 

and  668. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  information  or  to  request  FISAP 
materials,  contact  Ms.  Sandra  Donelson, 
Fund  Control  Branch,  Campus-Based 
Programs  Financial  Management 
Division,  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
S.W.,  (Room  4621,  ROB-3).  Washington. 
D.C.  20202-5452.  Telephone  (202)  708- 
9751.  Individuals  who  use  a 
telecommunications  devise  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  1087aa  et. 
seq.:  42  U.S.C  2751  ef  seq.:  and  20  U.S.C. 
1070b  ef  seq. 

Dated:  August  17.  1994. 
David  A.  Longanecker. 

Assistant  Secretary  for  Postst-condary 

Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.038  Federal  Perkins  Loan 
Program;  84.033  Federal  Work-Study 
Program:  and  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program). 

[FR  Doc.  94-20632  Filed  8-22-94;  8:45  iml 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Advisory 
Committee;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  September  12-13, 1994. 
The  meeting  will  be  held  at  the  National 
Institutes  of  Health.  Building  3lC,  6th 
Floor,  Conference  Room  6.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  starting  on  September  12. 1994. 
at  approximately  9  a.m..  and  will  recess 
at  approximately  6  p.m.  The  meeting 
will  reconvene  on  September  13, 1994, 
at  approximately  8:30  a.m.  and  will 
adjourn  at  approximately  5  p.m.  The 
meeting  will  be  open  to  the  public  to 
discuss  Proposed  Actions  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496)  and  other  matters  to  be 
considered  by  the  Committee.  The 
Proposed  Actions  to  be  discussed  will 
follow  this  notice  of  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Members  of  the 
public  wishing  to  speak  at  this  meeting 
may  be  given  such  opportunity  at  the 
discretion  of  the  Chair. 

In  accordance  with  the  provision  set 
forth  in  sec.  552b(c)(4),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
September  12  from  5  p.m.,  to 
approximately  6  p.m.,  for  the  review, 
discussion,  and  evaluation  of 
proprietary  information  which  is  a  part 
of  a  human  gene  therapy  research 
proposal.  The  proposal  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material.. 

Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities. 
National  Institutes  of  Health,  Building 
31.  Room  4B11,  Bethesda.  Maryland 
20892,  Phone  (301)  496-9838,  FAX 
(301)  496-9839,  will  provide  materials 
to  be  discussed  at  this  meeting,  roster  of 
committee  members,  and  substantive 
program  information.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Dr. 
Wivel  in  advance  of  the  meeting.  A 
summary  of  the  meeting  will  be 
available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592.  June  11,  1980)  requires  a 
statement  concerning  the  official 


government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing.  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  August  3. 1994. 
Susan  K.  Feldman, 
Committee  .Management  Officer,  NIH. 
(FR  Doc.  94-20825  Filed  8-22-94;  8:45  am) 
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Recombinant  DNA  Research: 
Proposed  Actions  Under  the 
Guidelines 

agency:  National  Institutes  of  Health. 
PHS.  DHHS. 

ACTION:  Notice  of  Proposed  Actions 
Under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(59  FR  34496). 


SUMMARY:  This  notice  sets  forth 
propoRed  actions  to  be  taken  under  the 
National  In.stitutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496).  Interested  parties  are  invited  to 
submit  comments  concerning  these 
proposals.  These  propo.sals  will  be 
considered  by  the  Recombinant  DNA 
Advispr>-  Committee  at  its  meeting  on 
September  12-13.  1994.  After 
consideration  of  these  proposals  and 
comments  by  the  Recombinant  DNA 
Advisory  Committee,  the  Director  of  the 
National  Institutes  of  Health  will  issue 
decisions  in  accordance  with  the  NIH 
Guiddines. 

DATES:  Coninients  received  by 
September  5,  1994.  will  be  reproduced 
and  distributed  to  the  Recombinant 
DN.\  Advisory  Committee  for 
consideration  at  its  September  12-13. 
1994.  meeting. 


IMI 


ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities  (ORDA). 
Building  31.  Room  4B11,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  or  sent  by  FAX  to  301-496-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  Building  31,  Room  4B11, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-9838. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 

I.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Crystal 

In  a  letter  dated  July  18, 1994,  Di. 
Ronald  Crystal  of  the  New  York 
Hospital-Cornell  Medical  Center,  New 
York,  New  York,  submitted  a  human 
gene  transfer  protocol  entitled: 
Evaluation  of  Repeat  Administration  ot 
a  Replication  Deficient,  Recombinant 
Adenovirus  Containing  the  Normal 
Cystic  Fibrosis  Transmembrane 
Conductance  Regulator  cDNA  to  the 
Airways  of  Individuals  w/Cystic 
Fibrosis  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

II.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Isner  and  Walsh 

In  a  letter  dated  July  5, 1994,  Drs. 
Jeffrey  M.  Isner  and  Kenneth  Walsh  of 
the  St.  Elizabeth's  Medical  Center.  Tufts 
University,  Boston,  Massachusetts, 
submitted  a  human  gene  transfer 
protocol  entitled:  Arterial  Gene  Transfer 
for  Therapeutic  Angiogenesis  in  Patients 
with  Peripheral  Artery  Disease  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

III.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  ProtocoI/Dr.  Gluckman 

In  a  letter  dated  July  15, 1994,  Dr.  Jack 
L.  Gluckman  of  the  University  of 
Cincinnati  Medical  Center,  Cincinnati, 
Ohio,  submitted  a  human  gene  transfer 
protocol  entitled:  Intratumoral  Injection 
of  Herpes  Simplex  Thymidine  Kinase 
Vector  Producer  Cells  (PA317/ 
GlTklSvNa.7)  and  Intravenous 
Ganciclovir  for  the  Treatment  of  Locally 
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Recurrent  or  Persistent  Head  and  Neck 
Cancer  to  the  Recombinant  DNA 
Advisory  Committee  for  fonnal  review 
and  approval. 

IV.  Addition  to  Appoidix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  FloMe 

In  a  letter  dated  July  14,  1994,  Dr. 
Terence  R.  Flotte  of  Johns  Hopkins 
Children's  Center,  Baltimore,  Maryland, 
submitted  a  human  gene  transfer 
protocol  entitled:  A  Phase  1  Study  of  an 
Adeno-assodated  Virus-CFTR  Gene 
vector  in  Adult  CF  Patients  with  Mild 
Lung  Disease  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

V.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Ri^arding  a  Hunun  Gene 
Transfer  FrotocoU)r.  Lyerly 

In  a  letter  received  on  July  18, 1994, 
Dr.  H.  Kim  Lyerly  of  Duke  University 
Medical  Center,  Durham,  North 
Carolina,  submitted  a  human  gene 
transfer  protocol  entitled:  A  Pilot  Study 
of  Autologous  Human  lnterleukin-2 
Gene  Modified  Tumor  Cells  in  Patients 
with  Refractory  or  Reciirrent  Metastatic 
Breast  Cancer  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

VI.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Kegarding  a  Human  Gene 
Transfer  Protocol^)r.  Whitley 

In  a  letter  dated  July  15, 1994,  Dr. 
Chester  B.  Whitley  of  the  University  of 
Minnesota,  Minneapolis,  Minnesota, 
submitted  a  human  gene  transfer 
protocol  entitled:  Retroviral-Mediated 
Transfer  of  the  Iduronate-2-Sulfatase 
Gene  Into  Lymphocytes  for  Treatment  of 
Mild  Hunter  Syndrome 
(Mucopolysaccharidosis  Type  II)  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

VII.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Frotocol/Drs.  Holt  and  Arteaga 

In  a  letter  dated  July  15, 1994,  Drs. 
Jeffrey  Holt  and  Carlos  B.  Arteaga  of 
Vanderbilt  University.  Nashville, 
Tennessee,  submitted  a  human  gene 
transfer  protocol  entitled:  Gene  Therapy 
for  the  Treatment  of  Metastatic  Breast 
Cancer  by  In  Vivo  Infection  with  Breast- 
Targeted  Retroviral  Vectors  Expressing 
Antisense  c-fos  or  Antisense  c-myc  RNA 
to  the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval. 


Vni.  Addition  to  Appendix  D  of  the 
NIH  Gnideliacs  Regarding  a  Human 
Gene  Transfer  Pro(ocoU)rs.  Eck,  Alari 

In  a  letter  dated  July  15, 1994,  Drs. 
Stephen  L.  Eck  and  Jane  B.  Alavi  of  the 
University  of  Pennsylvania  Medical 
Center,  Philadelphia,  Pennsylvania, 
submitted  a  human  gene  transfer 
protocol  entitled:  Treatment  of 
Advanced  CNS  Malignancy  w/the 
Recombinant  Adenovirus 
H5.020RSVTK:  A  Phase  I  Trial  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

DC.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Albelda 

In  a  letter  received  on  July  18, 1994, 
Dr.  Steven  M.  Albelda  of  the  University 
of  Pennsylvania  Medical  Center, 
Philadelphia,  Pennsylvania,  submitted  a 
human  gene  transfer  protocol  entitled: 
Treatment  of  Advanced  Mesothelioma 
with  the  Recombinant  Adenovirus 
H5.010RSVTK:  A  Phase  I  Trial  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

X.  AmendniMits  to  Sections  I,  ID,  IV,  V, 
and  Appendix  M  of  the  NIH  Guidelines 
Regarding  Constrfidated  Review  of 
Human  Gene  TransfiBr  Protocols 

On  July  18-19, 1994.  the  National 
Task  Force  on  AIDS  Drug  Development 
held  an  open  meeting  for  the  purpose  of 
identifying  barriers  to  AIDS  Ehng 
Discovery  that  included  a  proposal  to 
streamline  the  dual  review  process  for 
human  gene  transfer  experiments. 
Members  of  the  Task  Force 
recommended  a  consolidated  review 
process  to  enhance  interactions  between 
the  NIH  and  the  FDA.  As  a  result  of  the 
Task  Force's  deliberations, 
recommendations  were  adopted  in  order 
to  eliminate  any  unnecessary  overlap 
between  the  FDA  and  NIH  review  of 
human  gene  transfer  proposals.  Both 
Drs.  Varmus  and  Kessler  noted  that  their 
respective  agencies  would  cooperate 
fully  to  effect  the  changes  necessarv'  to 
implement  these  recommendations.  The 
recommendations  were: 

"The  NIH  and  FDA  re<,fjmmend  that 
the  RAC  become  advisory'  to  both  the 
NIH  Director  and  the  FDA  with  regard 
to  the  review  of  human  gene  transfer 
protocols.  In  the  interest  of  maximizing 
the  resources  of  both  agencies  and  in 
simplifying  the  method  and  period  for 
review  of  research  protocols  involving 
human  gene  transfer,  it  is  planned  that 
the  FDA  and  NIH  institute  a  new 
consolidated  review  process  that 
incorporates  the  following  principal 
elements: 

(1)  All  gene  transfer  protocols  shall  he 
submitted  directlv  to  the  FDA. 


Submission  will  be  in  the  format 
required  by  the  FDA  and  the  same 
format  will  be  used  by  the  RAC  when 
public  review  is  deemed  necessary. 

(2)  Upon  receipt,  FDA  review  will 
proceed.  The  NIH  Office  of 
Recombinant  DNA  Activities  (ORDA) 
staff  will  simultaneously  evaluate  the 
protocol  for  possible  RAC  review. 

(3)  Factors  which  may  contribute  to 
the  need  for  RAC  review  include:  (1) 
novel  approaches,  (2)  new  diseases,  (3) 
unique  applications  of  gene  transfer, 
and  (4)  other  issues  that  reqmre  further 
public  review. 

(4)  Whenever  possible,  principal 
investigators  will  be  notified  within  15 
working  days  following  receipt  of  the 
submission  whether  RAC  review  will  be 
required.  (RAC  reviewed  applications 
will  be  forwarded  to  reviewers  8  weeks 
prior  to  the  next  quarterly  RAC 
meeting.) 

(5)  Semi-annual  data  reporting 
procedures  will  remain  the 
responsibility  of  NIH  (ORDA).  Semi- 
annual data  rei>orts  will  be  reviewed  by 
the  RAC  in  a  public  forum." 

Investigators  will  no  longer  be 
required  to  provide  a  separate 
submission  to  NIH/ORDA  for  RAC 
review.  The  FDA  Division  trf  Cellular 
and  Gene  Therapies  will  forward  a  copy 
of  each  submission  to  NIH/ORDA.  Any 
protocol  submitted  <  8  weeks  before  a 
RAC  meeting  will  be  reviewed  at  the 
following  quarterly  RAC  meeting. 

The  RAC  will  miake  recommendations 
Feparding  approval/disapproval  of 
protocols,  including  any  relevant 
stipulations,  to  the  NIH  Director.  The 
NIH  Director  will  transmit  Xhe  RACs 
recommendations/stipulations  to  the 
FDA  Commissioner. 

The  FDA  will  consider  such 
recommendations/stipulations  and  will 
be  ri'sponsible  for  completion  of  review. 
The  RAC  and  NIH/ORDA  will  no  longer 
ha\  e  the  responsibility  for  reviewing 
ma'iTtal  submitted  in  response  to 
stipulation  requirements  or  for  the 
nn  low  of  n^inor  modifications  to  human 
g«'iip  transfer  protocols. 

The  following  proposed  amendments 
to  the  NIH  Guidelines  reflect  the  new 
stn-ain lined  review  process. 

Section  I  (Scope  of  the  NIH  Guidelines) 
currently  reads: 

'S('(  ti(in  1.  Scope  of  the  NIH 
Ciuidi-iinrs 

'  .St'ction  1-A.  Purpose 

TIh:  purpose  of  the  NIH  Guidelines 
is  to  specify  practices  for  constructing 
and  handling:  (i)  recombinant 
deoxyribonucleic  acid  (DNA)  molecules. 
and  (ii)  organisms  and  viruses 
containing  recombinant  DNA 
molecules. 
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"Section  I-A-1.  Any  recombinant 
DNA  experiment,  which  according  to 
the  NIH  Guidelines  requires  approval  by 
the  NIH,  must  be  submitted  to  the  NIH 
or  to  another  Federal  agency  that  has 
jurisdiction  for  review  and  approval. 
Once  approval,  or  other  applicable 
clearances,  has  been  obtained  from  a 
Federal  agency  other  than  the  NIH 
(whether  the  experiment  is  referred  to 
that  agency  by  the  NIH  or  sent  directly 
there  by  the  submitter),  the  experiment 
may  proceed  without  the  necessity  for 
NIH  review  or  approval  (see  exception 
in  Sections  I-A-2  and  I-A-3). 

"Section  I-A-2.  Certain  experiments 
that  involve  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  (see  Section  V- 
U)  shall  be  considered  Major  Actions 
(see  Section  IV-C-1-Ml)).  and  shall 
require  RAC  review  and  NIH  Director 
approval,  if  determined  by  NIH/ORDA 
in  consultation  with  the  RAC  Chair  and/ 
or  one  or  more  RAC  members,  as 
necessary,  to:  (i)  represent  novel 
characteristics  (e.g.,  target  disease  or 
vector),  (ii)  represent  an  uncertain 
degree  of  risk  to  human  health  or  the 
environment,  or  (iii)  contain 
information  determined  to  require 
further  public  review  (see  Section  IIl- 
A-2). 

"Section  I-A-3.  Experiments 
involving  the  transfer  of  recombinant 
DNA  to  one  or  more  human  subjects 
that  are  not  considered  under  Section 
IIl-A-2  may  qualify  for  Accelerated 
Review  (see  Section  III-B-2  and 
Appendix  M-V)  and  will  be  considered 
as  Minor  Actions  (see  Section  IV-C-1- 
b-{2)-<a)).  Actions  that  qualify  for 
Accelerated  Review  will  be  reviewed 
and  approved  by  NIH/ORDA  in 
consultation  with  the  RAC  Chair  and/or 
one  or  more  RAC  members,  as 
necessary. 

"Certau  experiments  involving  the 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
into  one  or  more  human  subjects  (see 
Section  V-U)  may  be  considered  exempt 
from  RAC  and/or  NIH/ORDA  review 
and/or  NIH  Director  approval  and  only 
require  registration  with  NIH/ORDA 
(see  Section  IH-C-7)." 

Section  I-A  is  proposed  to  read: 

"Section  I.  Scope  of  the  NIH 
Guidelines 

"Section  I-A.  Purpose 

"The  purpose  of  tne  NIH  Guidelines 
is  to  specify  practices  for  constructing 
and  handling:  (i)  recombinant 
deoxyribonucleic  acid  (DNA)  molecules. 
.and  (ii)  organisms  and  viruses 
containing  recombinant  DNA 
molecules. 


"Section  I-A-1.  If  a  recombinant  DNA 
experiment  requiring  NIH  approval  is 
also  subject  to  review  and  approval  by 
another  Federal  agency,  the  proposed 
experiment  must  be  submitted  to  the 
other  Federal  agency.  Once  approval,  or 
other  applicable  clearances,  has  been 
obtained  from  a  Federal  agency  other 
than  the  NIH,  the  experiment  may 
proceed  without  the  necessity  for  NIH 
review  or  approval,  except  as  provided 
in  Section  I-A-l-a. 

"Section  I-A-l-a.  Experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  shall  be 
submitted  directly  to  the  Food  and  Drug 
Administration  (FDA).  Such  proposals 
shall  be  submitted  to  the  Director  of  the 
Division  of  Cellular  and  Gene 
Therapies,  Office  of  Therapeutics 
Research  and  Review.  Center  for 
Biologies  Evaluation  and  Research. 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  HFM-515,  Rockville. 
Maryland  20852-1448.  (301)  496-4709. 
Upon  teceipt.  FDA  will  transmit  all 
human  gene  transfer  protocols  to  the 
NIH  Office  of  Recombinant  DNA 
Activities  (ORDA).  Simultaneously  with 
the  FDA  review.  NIH/ORDA  will 
evaluate  the  protocol  for  possible  RAC 
review.  Whenever  possible.  Principal 
Investigators  will  be  notified  within  15 
working  days  following  receipt  of  the 
submission  whether  RAC  review  will  be 
required.  RAC  reviewed  applications 
will  be  forwarded  to  reviewers  8  weeks 
prior  to  the  next  quarterly  RAC  meeting. 
Factor*  that  may  contribute  to  the  need 
for  RAC  review  include:  (i)  novel 
approaches,  (ii)  new  diseases,  (iii) 
unique  applications  of  gene  transfer, 
and  (iv)  other  issues  that  may  require 
further  public  review.  The  RAC's 
recommendations,  including  specific 
requirements  and  stipulations,  will  be 
forwarded  to  the  NIH  Director.  The  NIH 
Director's  final  recommendation  will  be 
forwarded  to  the  FDA  Commissioner." 

Section  III  (Experiments  Covered  by  the 
NIH  Guidelines),  paragraph  1,  currently 
reads: 

"This  section  describes  five  categories 
of  experiments  involving  recombinant 
DNA:  (i)  those  that  require  RAC  review 
and  NEH  and  Institutional  Biosafety 
Committee  approval  before 
initiation.  .  .  ." 

Section  III.  paragraph  1.  is  proposed  to 
read: 

"This  section  describes  five  categories 
of  experiments  involving  recombinant 
DNA:  (i)  those  that  require  Institutional 
Biosafety  Committee  approval,  RAC 
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review,  and  NIH  Director  consideration 
before  initiation.  .  .  ." 

Section  III-A  currently  reads: 

"Section  III-A.  Experiments  that 
Require  Institutional  Biosafety 
Committee  Approval,  RAC  Review,  and 
NIH  Approval  Before  Initiation 

"Experiments  in  this  category  are 
considered  Major  Actions  (see  Section 
rV-C-l-b-(l))  cannot  be  initiated 
without  submission  of  relevant 
information  on  the  proposed  experiment 
to  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31.  Room  4B11,  Bethesda, 
Maryland  20892,  (301)  496-9838,  the 
publication  of  the  proposal  in  the 
Federal  Register  for  15  days  of 
comment,  review  by  the  RAC,  and 
specific  approval  by  the  NIH  (not 
applicable  for  Expedited  fleWew  single 
patient  human  gene  transfer 
experiments  considered  under 
Appendix  M-VI).  The  containment 
conditions  for  such  experiments  will  be 
recommended  by  the  RAC  and  set  by 
the  NIH«at  the  time  of  approval.  Such 
experiments  require  Institutional 
Biosafety  Committee  approval  before 
initiation.  Specific  experiments  already 
approved  are  included  in  Appendix  D 
which  may  be  obtained  from  the  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31,  Room  4B11,  Bethesda,  Maryland 
20892.  (301)  496-9838. 

"Section  III-A-l.  Deliberate  transfer 
of  a  drug  resistance  trait  to 
microorganisms  that  are  not  known  to 
acquire  the  trait  naturally  (see  Section 
V-B),  if  such  acquisition  could 
compromise  the  use  of  the  drug  to 
control  disease  agents  in  humans, 
veterinary  medicine,  or  agriculture. 

"Section  ni-A-2.  Certain  experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  (see  Section  V- 
U)  shall  be  considered  Major  Actions 
(see  Section  IV-C-l-b-(l)  and 
Appendix  M-III).  and  shall  require  RAC 
review  and  NIH  Director  approval,  if 
determined  by  NIH/ORDA,  in 
consultation  with  the  RAC  Chair  and 
one  or  more  RAC  members,  as 
necessary,  to:  (i)  represent  novel 
characteristics  (e.g..  target  disease  or 
vector),  (ii)  represent  an  uncertain 
degree  of  risk  to  human  health  or  the 
environment,  or  (iii)  contain 
information  determined  to  require 
further  public  review.  The  requirement 
for  RAC  review  shall  not  be  considered 
to  preempt  any  other  required  review  or 
approval  of  experiments  with  one  or 
more  human  subjects.  Relevant 
Institutional  Biosafety  Committee  and 
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Institutional  Review  Board  reviews  and 
approvals  of  the  proposal  should  be 
completed  before  submission  to  NIH. 
Certain  experiments  involving 
deliberate  transfer  of  recombinant  DN  A 
or  DNA  or  RNA  derived  from 
recombinant  DNA  into  one  or  more 
human  subjects  may  qualify  for  the 
Accelerated  Review  process  (see  Section 
III-B-2).  Certain  categories  of 
experiments  involving  the  deliberate 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
into  one  or  more  human  subjects  and 
that  are  not  covered  by  Section  V-U, 
may  be  considered  exempt  from  RAC 
and/or  NIH/ORDA  review  and/or  NIH 
Director  approval  and  only  require 
registration  with  NIH/ORDA  (see 
Section  ffl-C-?)." 

Section  III-A  is  proposed  to  read: 

"Section  III-A.  Experiments  that 
Require  Institutional  Biosafety 
Committee  Approval,  RAC  Review,  and 
NIH  Director  Consideration  Before 
Initiation  (see  Section  IV-C-l-b-(l)). 

"Section  IIl-A-1.  Major  Actions 

"Experiments  described  in  Sections 
III-A-1-a  and  III-A-2  cannot  be 
initiated  without  submission  of  relevant 
information  on  the  proposed  experiment 
to  the  Office  of  Recombinant  DNA 
Activities,  Natiomd  Institutes  of  Health, 
Suite  323,  6006  Executive  Boulevard, 
MSC  7052.  Bethesda,  Maryland  20892- 
7052,  (301)  496-«838.  the  publication  of 
the  proposal  in  the  Federal  Register  for 
15  days  of  comment,  review  by  the  RAC, 
and  specific  approval  by  the  NIH.  The 
contaiimient  conditions  for  such 
experiments  will  be  recommended  by 
the  RAC  and,  except  as  provided  in 
Section  m-A-2,  will  be  set  by  the  NIH 
at  the  time  of  approval.  Such 
experiments  require  Institutional 
Biosafety  Committee  approval  before 
initiation.  Specific  experiments  already 
approved  are  included  in  Appendix  D 
which  may  be  obtained  from  the  Oflice 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Suite  323, 
6006  Executive  Boulevard,  MSC  7052, 
Bethesda,  Maryland  20892-7052,  (301) 
496-9838. 

"Section  ni-A-l.  Deliberate  transfer 
of  a  drug  resistance  trait  to 
microorganisms  that  are  not  known  to 
acquire  the  trait  naturally  (see  Section 
V-B),  if  such  acquisition  could 
compromise  the  use  of  the  drug  to 
control  disease  agents  in  himians, 
veterinary  medicine,  or  agriculture. 

"Section  III-A-2.  Major  Actions 
Involving  Human  Gene  Transfer 
Experiments 

"Experiments  involving  the  deliberate 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 


into  one  or  more  human  subjects  under 
Section  I-A-1,  and  that  are  determined 
appropriate  for  RAC  review  and  NIH 
Director  consideration  shall  be 
considered  as  a  Major  Action,  except 
that  the  NIH  Director  will  make  a 
recommendation  to  the  FDA 
Commissioner  who  will  make  the  final 
decision  on  the  proposed  experiment." 

Sections  III-B-2  and  -3  is  proposed  to 
be  deleted: 

"Section  III-B-2.  Accelerated  Review  of 
Human  Gene  Transfer  Experiments 

"As  determined  by  NIH/ORDA,  in 
consultation  with  the  RAC  Chair  and 
one  or  more  RAC  members,  as 
necessary,  certain  categories  of  human 
gene  transfer  experiments  may  be 
considered  as  Minor  Actions  and 
qualify  for  Accelerated  Review  and 
approval  (see  Section  IV-C-l-b-{2)-{a), 
Appendix  M-ID-A,  and  Appendix  M- 
V).  The  RAC  Chair  will  present  a  report 
of  all  NIH/ORDA  approved  human  gene 
transfer  protocols  at  the  next  regularly 
scheduled  RAC  meeting.  If  NIH/ORDA 
determines  that  an  experiment  does  not 
qualify  for  the  Accelerated  Review 
process,  the  Principal  Investigator  must 
submit  the  proposal  for  full  RAC  review 
2  8  weeks  prior  to  the  next  scheduled 
RAC  meeting  (See  Section  III-A-2). 

"Section  III-B-3.  Minor  Modifications  to 
Human  Gene  Transfer  Experiments 

"A  minor  modification  in  a  himian 
gene  transfer  protocol  is  a  modification 
that  does  not  significantly  alter  the  basic 
design  of  the  protocol  and  that  does  not 
increase  risk  to  human  subjects  or  the 
environment.  After  approval  has  been 
obtained  by  the  relevant  Institutional 
Biosafety  Committee  and  Institutional 
Review  Board,  NIH/ORDA  vkrlll  consider 
the  change  in  consultation  with  the  RAC 
Chair  and  one  or  more  RAC  members, 
as  necessary.  Submit  minor 
modifications  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
4B11.  Bethesda,  Maryland  20892,  (301) 
496-9838.  The  RAC  Chair  will  provide 
a  report  on  any  such  approvals  at  the 
next  regularly  scheduled  RAC  meeting." 

Section  III-C-7  (Experiments  that 
Require  Institutional  Biosafety 
Committee  Approval  Before  Initiationy 
Human  Gene  Transfer  Experiments  Not 
Covered  by  Sections  III-A-2,  III-B-2, 
III-B-3,  and  Not  Considered  Exempt 
Under  Section  V-U)  is  proposed  to  be 
deleted: 

"Section  III-C-7.  Human  Gene 
Transfer  Experiments  Not  Covered  by 
Sections  III-A-2.  III-B-2.  III-B-3.  and 
Not  Considered  Exempt  Under  Section 
V-U 


"Certain  experiments  involving  the 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
into  one  or  more  human  subjects  that 
are  not  covered  by  Sections  III-A-2, 111- 
B-2,  in-B-3,  and  that  are  not 
considered  exempt  under  Section  V-U 
must  be  registered  with  NIH/ORDA.  The 
relevant  Institutional  Biosafety 
Committee  and  Institutional  Review 
Board  must  review  and  approve  all 
experiments  in  this  category  prior  to 
their  initiation." 

Section  IV-B  4  e  (5)  (Roles  and 
Responsibillties/Responsibihtles  of  the 
Principal  Investigator  During  the 
Conduct  of  Research)  is  proposed  to  be 
inserted: 

"Section  IV-B  4  o  (5).  Comply  with 
semi-annual  data  reporting  and  adverse 
event  reporting  requirements  for  FDA- 
approved  humm  gene  transfer 
experiments  (see  Appendix  M-I-C)." 

Section  IV-C-1-tHl) 
(Responsibilities  of  the  National 
Institutes  of  Health/Specific 
Responsibilities)  currently  reads: 

"Section  IV-C-l-b-{l).  Major 
Actions.  To  execute  Major  Actions,  the 
NIH  Director  shall  seek  the  advice  of  the 
RAC  and  provide  an  opportunity  for 
pubhc  and  Federal  agency  comment. 
Specifically,  the  Notice  of  Meeting  and 
Proposed  Actions  to  the  NIH  Guidelines 
shall  be  pubUshed  in  the  Federal 
Register  at  least  15  days  before  the  RAC 
meeting  (not  applicable  for  Expedited 
Review  single  patient  human  gene 
transfer  experiments  considered  under 
Appendix  M-Vl).  The  NIH  Director's 
decision,  at  his/her  discretion,  may  be 
published  in  the  Federal  Register  for  15 
days  of  comment  before  final  action  is 
taken.  The  NIH  Director's  final  decision, 
along  with  responses  to  public 
comments,  shall  be  published  in  the 
Federal  Register.  The  RAC  and 
Institutional  Biosafety  Conmiittee  Chairs 
shall  be  notified  of  the  following 
decisions:" 

Section  rV-C-l-b-(l)  is  proposed  to 
read: 

'Section  IV-C-l-MD-  Major 
Actions.  To  execute  Major  Actions,  the 
NIH  Director  shall  seek  the  ad\'ice  of  the 
RAC  and  provide  an  opportimity  for 
public  and  Federal  agency  comment. 
Specifically,  the  Notice  of  Meeting  and 
F^posed  Actions  shall  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  RAC  meeting.  The  NIH 
Director's  decision/recommendation,  at 
his/her  discretion,  may  be  published  in 
the  Federal  Register  for  15  days  of 
comment  before  final  action  is  taken. 
The  NIH  Director's  final  decision/ 
recommendation,  along  with  responses 
to  public  conunents,  shall  be  published 
in  the  Federal  Register.  The  R,^C  and 
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Institutional  Biosafety  Committee  Chairs 
shall  be  notiGed  of  the  following 
decisions;" 
SecUon  IV-C-l-b-(l)-<d)  currently 
-  reads: 

"Section  IV-C-l-b-dHd). 
Permitting  experiments  specified  by 
Section  III-A;" 

Section  lV-C-l-b-{lHd)  is  proposed 
to  read: 

"Section  IV-C-l-b-{l)-(d). 
Permitting  experiments  sf>ecified  by 
Section  ni-A-1;" 

Section  IV-C-l-b-{lHe)  is  proposed 
to  be  Included: 

"Section  IV-C-l-b-(lHe). 
Recommendations  made  by  the  NIH 
Director  to  the  FDA  Commissioner 
regarding  RAC-reviewed  human  gene 
transfer  experiments  (see  Appendix  M- 
l-B):" 

Renumber  remaining  sections  in  IV- 
C-l-b-(l).  ^ 

Sections  IV-C-i-b-{2)-a  and  -(b) 
(Responsibilities  of  the  National 
Institutes  of  Health/Minor  Actions)  is 
proposed  to  be  deleted: 

"Section  IV-C-l-i-{2)-(a).  Reviewing 
and  approving  certain  experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subiects  that  qualify  for 
the  Accelerated  Review  process  (see 
Section  ffl-B-2); 

"Section  IV-C-l-b-(2)-{b). 
Reviewing  and  approving  minor 
changes  to  human  gene  transfer 
protocols  under  Section  III-A-2  and  III- 
B-2;" 

Renumber  remaining  sections  in  IV- 
C-1-M2).* 

Section  rV-C-3  (Responsibilities  of 
the  National  Institutes  of  Health/OfGce 
of  Recombinant  DNA  Activities] 
currently  reads: 

"Section  IV-C-3.  Office  of 
Recombinant  DNA  Activities  (ORDA) 

"ORDA  shall  serve  as  a  focal  point  for 
information  on  rocombinant  DNA 
activities  and  prcvide  advice  to  all 
within  and  outside  NIH  including 
institutions,  Biological  Safety  Officers, 
Principal  Investigators,  Federal 
agencies,  state  and  local  govenmients. 
and  institutions  in  the  private  sector. 
ORDA  shall  carry  out  such  other 
functions  as  may  be  delegated  to  it  by 
the  NIH  Director,  including  those 
authorities  described  in  Section  IV-C- 
1-M2).  ORDA's  responsibilities 
include,  but  are  not  limited  to  the 
following: 

"Section  IV-C-3-«.  Reviewing  and 
approving  experiments  in  conjunction 
with  ad  hoc  experts  involving  the 
cloning  of  genes  encoding  for  toxin 
molecules  that  are  lethal  for  vertebrates 
at  an  LDso  SlOO  nanograms  per  kilogram 


body  Hfeight  in  organisms  other  than 
Escherichia  coli  K-12  (see  Section  III- 
B-1  and  Appendices  F-I  and  F-II); 

"Section  IV-C-3-4).  Reviewing  and 
approving  certain  experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects,  in  consultation 
with  the  RAC  Chair  and  one  or  more 
RAC  members,  as  necessary,  that  qualify 
for  the  Accelerated  Review  process  (see 
Section  m-B-2); 

"Section  IV-C-3-c.  Reviewing  and 
approWng  minor  changes  to  human 
gene  transfer  protocols  approved  under 
Sections  III-A-2  and  III-B-2,  in 
consultation  with  the  RAC  Chair  and 
one  or  more  RAC  members,  as 
necessary; 

"Section  rV-C-3-d.  Reviewing  and 
approving  the  membership  of  an 
institution's  Institutional  Biosafety 
Committee,  and  where  it  finds  the 
Institutional  Biosafety  Committee  meets 
the  requirements  set  forth  in  Section  IV- 
B-2  wiB  give  its  approval  to  the 
Institutional  Biosafety  Committee 
membership; 

"Section  IV-C-3-e.  Publishing  in  the 
Federal  Register: 

"Section  IV-C-3-e-(l). 
Announcements  of  RAC  meetings  and 
agendas  at  least  15  days  in  advance 
(NOTE— If  the  agenda  for  a  RAC 
meeting  is  modified,  ORDA  shall  make 
the  revised  agenda  available  to  anyone 
upon  request  at  least  72  hoius  in 
advance  of  the  meeting); 

"Section  IV-C-3-e-(2).  Proposed 
Major  ^ions  to  the  NIH  Guidelines 
(see  Section  IV-C-l-b-{l))  at  least  15 
days  prior  to  the  RAC  meeting; 

"Section  IV-C-3-f.  Serve  as  the  focal 
point  for  data  management  of  NIH- 
approvad  human  gene  transfer  protocols 
approved  under  Sections  ni-A-2  and 
IH-B-2  and  registered  with  NIH/ORDA 
as  required  under  Section  III-C-7; 
"Section  IV-C-3-g.  Serve  as  the 
executive  secretary  of  the  RAC;  and 

"Section  IV-C-3-h.  Maintain  a  list  of- 
Major  and  Minor  Actions  approved 
under  Section  III-A-2  and  III-B-3  and 
a  list  of  experiments  registered  with 
NIH/ORDA  as  described  in  SecUon  III- 
C-7." 
Section  IV-C-3  is  proposed  to  read: 
"Section  IV-C-3.  Office  of 
Recombinant  DNA  Activities  (ORDA) 

"ORDA  shall  serve  as  a  focal  point  for 
information  on  recombinant  DNA 
activities  and  provide  advice  to  all 
within  and  outside  NIH  including 
institutions.  Biological  Safety  Officers, 
Principal  Investigators,  Federal 
agencies,  state  and  local  governments, 
and  institutions  in  the  private  sector. 
ORDA  shall  carry  out  such  other 


functions  as  may  be  delegated  to  it  by 
the  NIH  Director.  ORDA's 
responsibilities  include,  but  are  not 
limited  to  the  following: 

"Section  IV-C-3-a.  Reviewing  and 
approving  experiments  in  conjunction 
with  ad  hoc  experts  involving  the 
cloning  of  genes  encoding  for  toxin 
molecules  that  are  lethal  for  vertebrates 
at  an  LD30  <100  nanograms  per  kilogram 
body  weight  in  organisms  other  than 
Escherichia  coli  K-12  (see  Section  III- . 
B-1  and  Appendices  F-I  and  F-II); 

"Section  IV-C-3-b.  Evaluating 
human  gene  transfer  protocols 
(transmitted  by  the  FDA)  for  the 
necessity  for  RAC  review  (see  Appendix 
M-I-A). 

"Section  IV-C-3-c.  Reviewing  and 
approving  the  membership  of  an 
institution's  Institutional  Biosafety 
Conunittee,  and  where  it  finds  the 
Institutional  Biosafety  Committee  meets 
the  requirements  set  forth  in  Section  IV- 
B-2  will  give  its  approval  to  the 
Institutional  Biosafety  Committee 
membership; 

"Section  IV-C-3-d.  Publishing  in  the 
Federal  Register 

"Section  IV-C-3-d-(l)7 
Announcements  of  RAC  meetings  and 
agendas  at  least  15  days  iii  advance 
(NOTE— If  the  agenda  few  a  RAC 
meeting  is  modified,  ORDA  shall  make 
the  revised  agenda  available  to  anyone 
upon  request  at  least  72  hours  in 
advance  of  the  meeting): 

"Section  IV-C-3-d-<2).  Proposed 
Major  Actions  (see  Section  IV-C-l-b- 
(1))  at  least  15  days  prior  to  the  RAC 
meeting; 

"Section  IV-C-3-e.  Serve  as  the  focal 
point  for  data  management  of  FDA- 
approved  human  gene  transfer  protocols 
(see  Appendix  M-I-C-2); 

"Section  IV-C-3-f.  Serve  as  the 
executive  secretary  of  the  RAC;  and 

"Section  IV-C-3-g.  K4aintain  a  list  of 
Major  Actions  recommended  for 
approval  by  the  NIH  Director  to  the  FDA 
Commissioner,  under  Section  III-A-2." 
Section  V-U  and  V-V  (Footnotes  and 
References  of  Sections  l-W)  is  proposed 
to  be  deleted: 

"Section  V-U.  Human  studies  in 
which  the  induction  or  enhancement  of 
an  immune  response  to  a  vector- 
encoded  microbial  immunogen  is  the 
major  goal,  such  an  immune  response 
has  been  demonstrated  in  model 
systems,  and  the  persistenoe  of  the 
vector-encoded  immunogen  is  not 
expected,  are  not  coveted  under 
Sections  III-A-2,  III-B-2.  or  ni-4-3. 
Such  studies  may  be  initiated  without 
RAC  review  and  NIH  approval  if 
approved  by  another  Federal  agency. 

"Secti(m  V-V.  For  recombinant  DNA 
experiments  in  which  the  intent  is  to 
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modify  stably  the  genome  of  cells  of  one 
or  more  human  subjects  (see  Sections 
III-A-2.  ra-B-2,  and  ni-B-3)." 

Renumber  Section  V-W  to  Section  V- 
U. 

Appendix  M  is  revised  to  read  as 
follows: 

"Appendix  M.  Human  Gene  Transfer 
Experiments 

"Appendix  M-I.  Human  Gene 
Transfer  Experiments — Submission 
Requirements 

"Appendix  M-I-A.  Human  Gene 
Transfer  Experiments — Submission  to 
the  FDA 

"In  the  interest  of  maximizing  the 
resources  of  both  the  NIH  and  the  FDA 
and  in  simplifying  the  method  and 
period  for  review,  research  protocols 
involving  the  deliberate  transfer  of 
recombhiant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into 
huiman  subjects  will  be  submitted 
directly  tolhe  FDA  and  considered 
throu^  a  consolidated  review  process 
involving  both  the  FDA  and  the  NIH. 
Submission  will  be  in  the  format 
required  by  the  FDA  and  the  same 
format  will  be  used  by  the  RAG  when 
public  review  is  deemed  necessary. 
Upon  receipt,  FDA  will  transmit  all 
human  gene  transfer  protocols  to  the 
NIH/ORDA.  FDA  and  NIH/ORDA  will 
simultaneously  evaluate  the  protocol  for 
possible  RAG  review.  Protocols  shall  be 
submitted  to  the  Director  of  the  Division 
of  Cellular  and  Gene  Therapies,  Office 
of  Therapeutics  Research  and  Review, 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
HFM-515,  Rockville,  Maryland  20852- 
1448,  (301)  496-4709. 

"Appendix  M-I-B.  Human  Gene 
Transfer  Experiments  Requiring  RAG 
Review  and  NIH  Director  Consideration 

"Appendix  M-I-B-l.  Factors  that 
may  contribute  to  the  need  for  RAG 
review  include:  (i)  novel  approaches,  (ii) 
new  diseases,  (iii)  unique  applications 
of  gene  transfer,  and  (iv)  other  issues 
that  require  further  public  review. 
Whenever  possible.  Principal 
Investigators  will  be  notified  within  15 
working  days  following  receipt  of  the 
submission  whether  RAG  review  will  be 
required  (RAG  reviewed  applications 
will  be  forwarded  to  RAG  primary 
reviewers  8  weeks  prior  to  the  next 
quarterly  RAG  meeting). 

"Appendix  M-I-B-2.  Written 
comments  submitted  by  the  RAG 
primary  reviewers  shall  be  submitted  to 


NIH/ORDA^4  weeks  before  the  RAG 
meeting  at  which  the  protocol  will  be 
reviewed. 

"Appendix  M-I-B-3.  Written 
responses  (including  critical  data  in 
response  to  the  primary  reviewers' 
comments)  shall  be  submitted  by  the 
Principal  Investigator  to  NIH/ORDA  ^2 
weeks  before  the  RAG  meeting  at  which 
the  protocol  will  be  reviewed. 

"Appendix  M-I-B-4.  Principal 
Investigators  wrill  limit  their  oral 
responses  to  the  RAG  only  to  those 
questions  that  are  raised  during  the 
meeting.  Oral  presentations  of 
previously  submitted  material  and/or 
critical  data  that  was  not  submitted  >2 
weeks  prior  to  the  RAG  meeting  are 
prohibited. 

•Appendix  M-I-B-5.  The  RAG 
primary  reviewers'  comments  should 
include  the  following: 

"Appendix  M-I-B-5-a.  Emphasize 
the  issues  related  to  gene  marking,  gene 
transfer,  or  gene  therapy. 

"Appendix  M-I-B-5-b.  Examine  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
the  RAG),  whether  preliminary  in  vitro 
or  in  vivo  data  were  obtained  in 
appropriate  models  and  are  sufficient, 
and  whether  questions  related  to  safety, 
efficacy,  and  social/ethical 
considerations  have  been  resolved. 

"Appendix  M-I-B-5-c.  RAG  primary 
reviews  should  state  whether  the 
proposal  is:  (i)  acceptable  as  written,  (ii) 
expected  to  be  acceptable  with  specific 
revisions  or  after  satisfactory  responses 
to  specific  questions  raised  on  review, 
or  (iii)  unacceptable  in  its  present  form. 

"Appendix  M-l-B-6.  Following 
public  review,  the  RAG's 
recommendations  regarding  the 
proposal  will  be  transmitted  to  the  NIH 
Director  for  consideration. 

"Appendix  M-I-B-7.  The  NIH 
Director's  recommendation  regarding 
the  proposal  will  be  transmitted  to  the 
FDA  Commissioner. 

"Appendix  M-I-C.  Human  Gene 
Transfer  Experiments — NIH  and  FDA 
Reporting  Requirements 

"Appendix  M-I-G-1.  Adverse  Event 
Reporting 

"Principal  Investigators  who  have 
received  approval  from  the  FDA  to 
initiate  a  human  gene  transfer  protocol 
must  report  any  serious  adverse  event 
immediately  to  the  local  Institutional 
Review  Board,  the  NIH  Office  for 
Protection  from  Research  Risks,  Director 
of  the  Division  of  Cellular  and  Gene 


Therapies/FDA.  and  NIH/ORDA 
followed  by  the  submission  of  a  written 
report  filed  with  each  group.  Reports 
submitted  to  NIH/ORDA  shall  be  sent  to 
the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health. 
6006  Executive  Boulevard,  Suite  323, 
Bethesda,  Maryland  20892-7052,  (301) 
496-9838. 

"Appendix  M-I-C-2.  Semi-Annual 
Data  Reporting 

"Principal  Investigators  who  have 
received  approval  from  the  FDA  to 
initiate  a  human  gene  transfer  protocol 
shall  be  required  to  comply  with  semi- 
annual data  reporting  requirements. 
Semi-annual  Data  Reporting  forms  will 
be  forwarded  by  NIH/ORDA  to  the 
Principal  Investigators.  Data  submitted 
in  these  reports  will  be  evaluated  by 
NIH/ORDA  and  reviewed  by  the  RAG  at 
its  next  regularly  scheduled  meeting."' 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally,  NIH  fists  in  its 
announcements  the  nimiber  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  m 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  August  10, 1994. 
)ohn  K.  UzzeU, 

Acting  Deputy  Director  for  Science  Pol  ic)  and 

Technology  Tmnsfer. 
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Presidential  Documents 


Proclamation  6715  of  August  18.  1994 

Women's  Equality  Day,  1994 


By  the  President  of  the  I'nited  States  of  America 
A  Proclamation 

Seventy-four  yr-ars  ago.  the  19th  Amenament  was  rafilied.  g.'-antino  vvo.Ten 
he  right  to  vote  after  many  years  of  painstaking  struggle  and  hard  work 
.  by  courageous  suftragisls.  Empowered  by  the  efforts  of  the  brave  and  pioneer- 
ing women  who  came  before  them,  women  todav  have  secured  positions 
as  loaders  in  industry,  government,  and  academia.  thev  serve  ^s  role  models 
in  every  aspect  of  our  society. 

The  19th  Amendment  did  more  than  secure  the  right  to  vote  for  wom°n 
It  recognized  and  affirmed  the  fundamental  principle  upon  which  this  great 
Nation  was  founded-equality-"lhat  all  (persons]  are  created  equal,  that 
they   are   endowed   by   their  Creator  with   certain    unalienable   richts    that 

''Jlu^  ^,n!r  f '  ^^?'  ^^^"^^  '""^  ^^^  P"'^"^^  °f  Happiness."  The  ratification 
ot  tne  19.h  Amendm.ent  was  an  im.portant  step  toward  ensuring  that  the 
civil  and  political  rights  guaranteed  bv  the  Constitution  would  trulv  be 
the  equal  rights  of  all  Americans. 

By  recognizing  this  previously  disenfranchised  segment  of  our  societv  the 
19th  Amendment  became  one  of  the  landmark  civil  rights  laws  in  Am'erica 
standing  side  by  side  with  the  Emancipation  Proclamation,  and  the  13th' 
14th  and  15th  Amendments.  This  year  also  marks  the  4th  anniversarv' 
ot  the  Americans  with  Disabilities  Act.  the  .30th  anniversary  of  the  CiJil 
Rights  Act  of  1964.  as  well  as  the  40th  anniversarv  of  Broun  v  Board 
of  bducation.  These  laws  and  that  pivotal  decision."  along  with  the  19th 
Amendment,  have  marked  the  history  of  our  Nation's  progress  in  guaranteei.ng 
that  every  member  of  our  society  is  treated  equally  under  the  law. 

We  obser^'e  '"Women's  Equality  Day"  to  commemorate  the  ratification  of 
the  19th  Amendment  almost  three-quarters  of  a  century  ago  As  we  do 
so.  we  also  honor  the  important  contributions  and  achievements  of  women 
in  this  country,  and  we  commit  ourselves  anew  to  fulfillino  our  obligation 
to  promote  equality  for  all  Americans. 

The  famous  woman  suffragist.  Helen  H.  Gardener,  advised  the  Connre-^s 
in  calling  for  passage  ofthe  19th  Amendment: 

Let   us   either  stop   our  pretence  before  the  nations   of  the  earth 

of  being  a  republic  and  having  "equality  before  the  law"  or  else 

let  us  becom.e  the  republic  we  pretend  to  be. 

To  further  celebrate  and  commemorate  the  19th  Amendment  this  year    let 

us  not  take  for  granted  our  precious  right  to  vote,  and  let  us  rededi'cate 

ourselves  to  removing  the  barriers  that  remain  in  women's  paths. 

NOW.  THEREFORE.  I. -WILLIAM  ].  CUNTON.  President  of  the  United  States 
of  America  bv  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  August  26  1994  as 
VVomen's  Equality  Day.  I  call  upon  the  'citizens  of  our  great  Nation  to 
observe  this  day  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Executive  Order  12924  of  August  19,  1994 

Continuation  of  Export  Control  Regulations 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  but  not  limited  to  section 
203  of  the  International  Emergency  Economic  Powers  Act  ("Act")  (50  U  S  C 
1702).  I.  WILUAM  J.  CLINTON.  President  of  the  United  States  of  America', 
fmd  that  the  unrestricted  access  of  foreign  parties  to  U.S.  goods,  technology, 
and  technical  data  and  the  existence  of  certain  boycott  practices  of  foreign 
nations,  in  light  of  the  expiration  of  the  Export  Administration  Act  of  1979, 
as  amended  (50  U.S.C.  App.  2401  et  seq.),  constitute  an  unusual  and  extraor- 
dinary threat  to  the  national  security,  foreign  policy,  and  economy  of  the 
United  States  and  hereby  declare  a  national  emereencv  with  respect  to 
that  threat. 

Accordingly,  in  order  (a)  to  exercise  the  necessar\-  vigilance  over  exports 
and  activities  affecting  the  national  security  of  the  United  States;  (b)  to 
further  significantly  the  foreign  policy  of  the  United  States,  including  its 
policy  with  respect  to  cooperation  by  U.S.  persons  with  certain  foreign 
boycott  activities,  and  to  fulfill  its  international  responsibilities;  and  (c) 
to  protect  the  domestic  economy  from  the  excessive  drain  of  scarce  materials 
and  reduce  the  serious  economic  impact  of  foreign  demand,  it  is  hereby 
ordered  as  follows: 

Section  1.  To  the  extent  permitted  by  law.  the  provisions  of  the  Export 
Administration  Act  of  1979.  as  amended,  and  the  provisions  for  administra- 
tion of  the  Export  Administration  Act  of  1979.  as  amended,  shall  be  carried 
out  under  this  order  so  as  to  continue  in  full  force  and  effect  and  amend, 
as  necessary,  the  export  control  system  heretofore  maintained  by  the  Export 
Administration  regulations  issued  under  the  Export  Administration  Act  of 
1979.  as  amended.  The  delegations  of  authority  set  forth  in  Executive  Order 
No.  12002  of  July  7,  1977.  as  amended  by  Executive  Order  No.  12755 
of  March  12.  1991;  Executive  Order  No.  12214  of  May  2,  1980;  Executive 
Order  No.  12735  of  November  16.  1990;  and  Executive  Order  No.  12851 
of  June  11.  1993.  shall  be  incorporated  in  this  order  and  shall  apply  to 
the  exercise  of  authorities  under  this  order. 

Sec.  2.  All  rules  and  regulations  issued  or  continued  in  effect  by  the  Secretary 
of  Commerce  under  the  authority  of  the  Export  Administration  Act  of  1979. 
as  amended,  including  those  published  in  Title  15,  Subtitle  B.  Chapter 
VII.  Subchapter  C.  of  the  Code  of  Federal  Regulations,  Parts  768  through 
799.  and  all  orders,  regulations,  licenses,  and  other  forms  of  administrative 
action  issued,  taken,  or  continued  in  effect  pursuant  thereto,  shall,  until 
amended  or  revoked  by  the  Secretary  of  Commerce,  remain  in  full  force 
and  effect  as  if  issued  or  taken  pursuant  to  this  order,  except  that  the 
provisions  of  sections  203(b)(2)  and  206  of  the  Act  (50  U.S.C.  1702(b)(2) 
and  1705)  shall  control  over  any  inconsistent  provisions  in  the  regulations. 
Nothing  in  this  section  shall  affect  the  continued  applicability  of  administra- 
tive sanctions  provided  for  by  the  regulations  described  above. 

Sec.  3.'  Provisions  for  administration  of  section  38(e)  of  the  Arms  Expori 
Control  Act  (22  U.S.C.  2778(e))  may  be  made  and  shall  continue  in  full 
force  and  effect  until  amended  or  revoked  under  the  authority  of  section 
203  of  the  Act  (50  U.S.C.  1702).  To  the  extent  permitted  by  law,  this 
order  also  shall  constitute  authority  for  the  issuance  and  continuation  in 
full  force  and  effect  of  all  rules  and  regulations  by  the  President  or  his 
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delegate,  and  all  orders,  licenses,  and  other  forms  of  administrative  actions 
issued,  taken,  or  continued  in  effect  pursuant  thereto,  relating  to  the  adminis- 
tration of  section  38(e). 

Sec    4.  Executive  Order  No.  12923  of  June  30,  1994,  is  revoked,  and  that 
Kf"  ™o"  °J  «"iergency  is  rescinded.  The  revocation  of  Executive  Order 
No.  12923  Shall  not  affect  any  violation  of  any  rules,  regulations,  orders 
licenses,  and  other  forms  of  administrative  action   under  that  order  that 
occurred  during  the  period  the  order  was  in  effect. 

?no,  ^'  '^}'l  °''^^'  ^^^'^  ^^  effective  as  of  midnight  between  August  20 
1994.  and  August  21.  1994,  and  shall  remain  in  effect  until  terminated.' 


(XrtU^UPuoA  ^l\;^^iod^^^ 


THE  WHITE  HOUSE. 
August  19,  1994. 


Tuesday 

August  23,  1994 


Part  VIII 


Department  of 
Transportation 


Maritime  Administration 


Merger  of  Approved  Trustee;  Banit  of 
New  York;  Notice 
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DEPARTMENT  OF  TRANSPORTATION 

Marithne  Administratioh 

Merg«r  of  Approved  Trustee;  Bank  of 
New  York 

Notice  is  hereby  given  that  Irving 
Trust  Company,  New  York,  New  York, 
merged  with  and  into  The  Bank  of  New 
York,  101  Barclay  Street,  New  York, 
New  York  10286,  under  the  name  of  The 
Bank  of  New  York  as  the  surviving 
corporation  in  the  merger. 

Dated:  August  15, 1994. 

By  Order  of  the  Maritime  Administrator 
James  E.  Saari, 
Acting  Seiretary. 
(FR  Doc.  94-20571  Filed  8-2:^-94;  8;45  am) 
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Proposed  Rules: 

318 41739 

33  CFR 

26 39962 

100 39456.  40819.  42756 

110 39963,40820 

117 _...42757 

126 .39963 

'57 40186 

160  .; 39458,  39963.  40186 

162 39962 

165 39456,  39460,  39461 , 

40821 ,  40822, 41405,  41 406, 
42758 

168 42962 

Proposed  Rules: 

100 42787 

34  CFR 

200 41168 

201 41168 

364 41880 

365 41880 

366 41880 

367 41880 

388 40176 

607.... 41914 

Proposed  Rules: 

350 41176 

351 41176 

352 41176 

353 41176 

658 .....'. 42134 

682 41184 

685 42646 

35  CFR 

133 43254 

135 43254 

Proposed  Rules: 

103 41997 

36  CFR 

Proposed  Rules: 

14 39228 

38  CFR 

3 42497 

21 39966 


Proposed  Rules: 

17 38947 

21 40507 

39  CFR 

11 39257 

111 39967 

Proposed  Rules: 

111 -2536 

40  CFR 

50 38906 

52 39683,  39684,  39586 

39688, 3969G, 39691 , 39692 
39699,  39832, 40823,  40826, 
41408,41706.41708,41709. 
42164.  42165,  42500.  42506, 
42759,  42755.  42766,  43046, 
43286,  43267 

58 41626 

60 /1 0258 

75 42509 

80 39258 

81  39394,  39692,  39699, 

40034,42168,42766 

82 41368,  42169,  42950 

86 39638 

125 40642 

180 39462,  39464,  39466 

39467.  <S2511 

185 39467 

228 „ 41243 

271  39967,  39971.  41979, 

43290 

300 43291 

350 43048 

372 43048 

600 39638 

721  39292,  39293,  39295, 

40259, 43292 

749 42769 

799 38917 

Proposed  Rules: 

51 39501 

52 39311,39715.39716, 

39994,  40840,  41263,  41265, 

41416,  '^1740, 41998,  42194, 

*540,  42541,  42788 

55 42194 

58 42541 

63 38949,42788 

70 .-. 42522 

75 42560 

81 40319,  42198.  42541 

82 J 1968,  42199 

86 43074 

124 41741 

142 40458 

180  39502,  39504,  39505, 

42560 

185 39505 

186 39505 

268 41741 

270 41741 

281 40507 

300 43314 

721  3931 1 ,  40001 .  43079 

41  CFR 

101-38 41410 

101-40 42514 

101-41 41411 


42  CFR 

400 

405 

414 


.39296 
.39828 
.39828 


435 43050 

436 43050 

Proposed  Rules: 

2        42561 

6  ■ 42790 

52 : 39312 

54a 42793 

43  CFR 

4 42774 

Public  Land  Ore  .-rs: 
725  (Revoked  tn  pan 

by  PLO7072) j9i6S 

829  (Revoked  m  part 

by  PLC  7071) 39468 

7067 39635 

7070 35701 

7071 35458 

7072 39468 

7073 39469 

7074 39702 

7075 39702 

7076 39702 

7077 43296 

Proposed  Rules: 

11 40319 

39 39216 

432 39316 

2820 39228 

44  CFR 

64 38921 

65 39972,  40828,  43053 

67 40830,43054 

Proposed  Rules: 

67 40002,  40841,  43082 

45  CFR 

670 42518 

1355 42519 

1801 43058 

2541 41598 

2542 41598 

Proposed  Rules: 

212 42795 

400 41417 

46  CFR 

4 39469 

38 39963 

68 39635 

78 39963 

97 39963 

194 39963 

381 4C260 

Proposed  Rules: 

97 40004 

148 40004 

171 40855 

47  CFR 

0 39703 

1 42521 

2 40474,40835 

14 : 40835 

15 42528 

18 39471 

22 39299 

24 39704,  40835,  43062 

63 40264 

64 38922.39300 

69 38922 

73 38930,  39301,  41259. 

41711.43064 
Proposed  Rules: 
22 42563 
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24 „ 41426 

73 38949,  38950,  39317. 

40508,41428.42017 
90 42563 


48CFR 

Ch.  12 40268 

Ch.  19 40313 

225 38931,  39974 

252 38931 

519 38931 

552 38931 

1845 38937 

1852 38937 

Proposed  Rul«s: 

9 39317 

10 39317 

13 39317 

15 39317 

23 39317 

25 39317 

31 39317 

45..„ 39317 

52 39317 

204 42566 

207 40005 

215 42569 

237 40005 

244 42569 

251 39318 

252 39318,  40005 

253 42566 

552 38950 

Ch.9 38951 

App.C 42569 


49CFR 

1 - 40313 

40 42996 

195 41259 

217 „ 43064 

220 „....43064 

229 39705 

571 38938,39472 

575 38938 

Proposed  Rules: 

171 41848 

172 41848 

173 41848 

174 41848 

175 41848 

176 ., 41848 

177 41848 

192 39319.39506 

195 39506 

214 42200 

225 42880 

393 39518 

555 43320 

571 39522 

Ch.X ,. 39524 

1048 43322 

1312 41428 

1314 41428 

50CFR       I 

14 41711 

17 42171,  42682.  42696 

20 42474 

23 41981 

24 42774 

36 39408 


204 39301 

222 42529 

227 42529 

285 42176 

301 39476.  39477,  42775 

605 38942 

638 42533 

641 39301 

651 42176 

672 39477,  39478,  39705, 

40314,42776,43296 

675 39305,  41412.  42776 

678 38943 

Proposed  Rutes: 

Ch.l 39316 

17 39524,  39532.  39868. 

39874, 39879. 40639. 42108. 

42118,42203,43322 

20 42017.43088 

29 39228 

222 39540 

226 39716 

227 41270 

611 39724 

642 40509 

646 42570 

651 40510 

658 „ 39724 

663 40511 

675 39725 

681 40515 

685 40859 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Confess  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  irKlividuai  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  4790/P.L.  10^-300 

To  designate  the  United 
States  courthouse  under 
construction  in  St.  Louis, 
Missouri,  as  the  "Thomas  F. 
Eagleton  United  States 
Courthouse".  (Aug.  19,  1994; 
108  Stat.  1557;  1  page) 

S.J.  Res.  ITWP.L.  103-301 

To  proclaim  the  weeh  of 
October  16  through  October 
22,  1994.  as  "National 
Character  Counts  Week". 
(Aug.  19.  1994;  108  Slat. 
1558;  2  pages) 
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The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guida  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Rqgnlatkiiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  wUl  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations.  as  weU  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
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Order  prooBsing  code: 

•6173 
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your  order! 
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Mail  To:    New  Orders.  Superintendent  of  Documents 
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The  authentic  text  behind  the  news  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


W«eUjt  CompiUtion  of 

Presidential 
Documents 


This  unique  service  provides  up'to-date 
mfonwalion  on  Presideniii  poBdee 
and  announcement.  Itcont^nslhe 
fuM  text  of  the  Presidenrs  public 
apoechaa,  ctslenienis,  meeeaQes  to 
Congress,  news  oonferenoes,  «id  other 
Presidential  materials  released  by  the 
WNto  House. 

The  Weeldy  Compilation  carries  a 


Monday  dateline  and  covers  materials 
reieased  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Ordv  AoBMitaB  CodK 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

C/ia/ye  your  ordlsr. 

To  fax  your  orders  (2*2)  912-2233 

LJ   YES,  please  eater one 


i.  ^  J 


can  keep  up  to  date  on  Presidential  activities 

□  $103  First  Class  Mail 
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The  total  cost  of  my  order  is  $ 


Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
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Check  method  of  payment: 
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Mail  to:    Superintendent  of  Documents 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  AHected 

The  LSA  (List  of  CFR  Sections  Affected) 
Is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  con-ected 
$24.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  rhonthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
S22.00  per  year. 


Otter  Processing  Code 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I — I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order.  l^HK 


ffseasyl 


wsr 


To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  S24  each 
Federal  Register  index  (FRSL  )at  S22  each 


The  total  cost  of  my  order  is  S 


_.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 
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Check  method  of  payment: 
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-1 — r 
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Thank  you  for  your  order! 
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password  <enter>:  or  use  a  modem  to  call  (202)  512-1661. 
login  as  wais,  no  password  <enter>,  at  the  sflcnnd  login  as 
newuser  <enter>.  no  password  <enter>. 
Assistance  with  online  subscriptions  202-512-1530 

Single  copiea^Mck  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptioiis: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 
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FOR: 

WHO: 
WHAT: 


WHY; 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  OfTice  of  (he  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  In  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  I^ulations. 

3.  The  imponani  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
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Rules  and  Regulations 


43441 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunr)ents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)iished  under 
50  titles  persuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1900  and  1955 

Delegation  of  Authority  to  the  Chair  of 
the  Loan  Resolution  Task  Force 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  t»f  authority  from  the 
Administrator,  Farmers  Home 
Administration  (FmHA),  to  delegate 
specific  loan  collection  authority  to  the 
Chair  of  the  Loan  Resolution  Task 
Force. 

EFFECTIVE  DATE:  August  24.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Siegler,  Office  of  General 
Ckjunsel,  (202)  720-6035. 

SUPPLEMENTARY  INF0RMATK)N:  The  Loan 
Resolution  Task  Force  was  established 
to  resolve  by  the  end  of  fiscal  year  1996, 
certain  delinquent  direct  loans  that  were 
made  under  the  authority  of  the 
Consolidated  Farm  and  Rural 
Development  Act.  This  document 
delegates  to  the  Chair  of  the  Loan 
Resolution  Task  Force  authority  to 
collect  and  settle  certain  delinquent 
loans. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal 
Register,  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12778  and  12866.  Finally, 
this  action  is  not  a  rule  as  defined  by 
Pub.  L.  No.  96-354,  the  Regulatory 
Flexibility  Act,  and,  thus,  is  exempt 
from  the  provisions  of  that  Act. 


Programs  A£fected 

This  action  affects  the  following 
FmHA  programs/activities  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Nos. 

10.404  Emergency  Loans 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.408  Economic  Emergency  Loans 

List  of  Subiects  in  7  CFR  Parts  1900  and 
1955 

Appeal  procedure.  Authority 
delegations  (Government  agencies), 
Foreclosure,  Government  acquired 
property.  Loan  payments — agriculture. 

Accordingly,  Chapter  XVIII,  Title  7, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1900— GENERAL 

1.  The  authority  citation  for  part  1900 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480; 
5  U.S.C  301;  7  CFR  2.23  and  2.70. 

Subpart  A— Delegations  of  Authority 

2.  Section  1900.6  is  redesignated  as 

§  1900.7  and  a  new  §  1900.6  is  added  to 
read  as  follows: 

§1900.6    Chair,  Loan  Resolution  Task 
Force. 

The  Chair,  Loan  Resolution  Task 
Force  is  delegated  the  following 
authorities,  to  be  exercised  until 
September  30, 1996: 

(a)  The  responsibility  for,  under 
applicable  Farmers  Home 
Administration  regulations,  collecting 
and  settling  all  delinquent  direct  Farmer 
Program  loans  as  defined  in  the 
Consolidated  Farm  and  Rural 
Development  Act,  as  amended,  that 
have  received  all  primary  servicing 
rights  and  pre-acceleration  homestead 
and  preservation  loan  servicing  rights 
under  7  CFR  part  1951,  subpart  S; 

(b)  The  responsibility  for  making  and 
directing  the  making  of  loan  servicing 
decisions,  under  applicable  Farmers 
Home  Administration  regulations, 
concerning  delinquent  direct  Farmer 
Programs  loans  for  which  accrued 
principal  and  interest  equals  or  exceeds 
one  million  dollars,  to  extend  to 
borrowers  their  remaining  primary 
servicing  rights  and  pre-acceleration 
homestead  and  preservation  loan 
servicing  rights  under  7  CFR  part  1951, 
subpart  S; 


Federal  Register 

Vol.  59,  No.  163 

Wednesday.  August  24.  1994 


(c)  Authority  for  approving  the  grant 
of  exceptions  pursuant  to  §§  1951.916, 
1955.21, 1956.99  and  1965.35  of  this 
chapter,  to  the  extent  necessary  to  carry 
out  the  responsibilities  described  in 
paragraphs  (a)  and  (b)  of  this  section 

PART  1955— PROPERTY 
MANAGEMENT 

3.  The  authority  citation  for  part  1955 
continues  to  read  as  follows: 

Authority:  5  U.S  C.  301;  7  U.S.C  1989;  42 
U.SC  1480;  7  CFR  2.23  and  2.70. 

Subpart  A— Liquidation  of  Loans 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

4.  Section  1955.4(a)  is  revised  to  read 
as  follows: 

S  1955.4    Redelegatlon  of  authority. 

***** 

(a)  Except  as  provided  in  §  1900.6(c) 
of  this  chapter,  any  authority  in  this 
subpart  which  is  specifically  delegated 
to  the  Administrator  or  to  an  Assistant 
Administrator  may  only  be  delegated  to 
a  State  Director.  The  State  Director 
cannot  redelegate  such  authority. 

Dated:  August  17. 1994. 
Michael  Dunn, 

Administrator,  Farmers  Home 

Administration. 

[FR  Doc.  94-20782  Filed  8-23-94:  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  112 
[Docket  No.  92-098-2] 

Viruses,  Serums.  Toxins,  and 
Analogous  Products;  Packaging  and 
Labeling 

AGENCY:  Animal  and  Plant  Health 
hispection  Service,  USDA. 
action:  Final  rule. 


SUMMARY:  This  rule  amends  the 
regulations  pertaining  to  packaging  and 
labeling  of  veterinary  biological 
products  by  prohibiting  final  containers 
of  product  that  are  imported  or  that  are 
packaged  at  licensed  establishments  in 
cartons  or  other  containers  from  being 
repackaged  and  relabeled  for  sale  or 
distribution.  The  rule  also  clarifies  that. 
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unless  otherwise  authorized,  labeling 
may  only  be  performed  at  a  licensed 
establishment  or  by  the  producer  of  an 
imported  product,  and  amends  the 
"Applicability"  statement  in  the 
regulations  on  packaging  and  labeling  to 
clarify  its  intent. 

The  action  is  necessary  in  order  to 
ensure  that  veterinary  biological 
products  are  not  rendered  worthless, 
contaminated,  dangerous,  or  harmful 
because  of  incomplete,  unclear, 
misleading,  or  inappropriate  labeling. 
The  effect  of  the  final  rule  is  to  ensure 
that  product  integrity  is  maintained  and 
that  the  purchasers  of  biological 
products  are  provided  with  appropriate 
and  accurate  labeling  which  complies 
with  the  pertinent  rules  and  regulations. 
EFFECTIVE  DATE:  February  21,  1995. 
FOR  FURTHER  mFORMATION  CONTACT:  Dr. 
David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP.  APHIS, 
USDA,  room  838,  Federal  Building. 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)  436-8245. 

SUPPLEMErfTARY  INFORMATION: 

Background 

The  Virus-Serum-Toxin  Act  (21 
U.S.C  151-159;  hereinafter  the  Act),  as 
amended  by  the  1985  Food  Security 
Act.  prohibits  the  shipment  of 
veterinary  biological  products  anywhere 
in  or  iirom  the  United  States  that  are 
worthless,  contaminated,  dangerous  or 
harmful.  It  also  prohibits  such  shipment 
of  products  unless  they  are  prepared 
pursuant  to  USDA  regulations  in  an 
establishment  licensed  by  USDA  The 
term  "preparation",  as  it  is  defined  in 
the  regulations,  includes  packaging  and 
labeling.  The  1985  amendments  granted 
additional  rulemaking  authority  to 
implement  the  purposes  of  the  Act. 
Under  the  Act  and  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agriculture  grants  licenses  for 
veterinary  biological  products  which  are 
pure,  safe,  potent,  and  efficacious  when 
used  according  to  label  instructions. 
Complete  labeling  (either  on  the  product 
or  accompanying  the  product)  must  be 
reviewed  and  approved  by  APHIS  in 
accordance  with  9  CFR  112.5  prior  to  its 
use. 

On  April  28, 1993,  we  published  in 
the  Federal  Register  a  proposed  rule  on 
packaging  and  labeling  of  veterinary 
biologies  (see  Docket  No.  92-098-1,  58 
FR  25786-25788).  We  proposed  to 
amend  the  regulations  pertaining  to 
packaging  and  labeling  of  veterinary 
biological  products  by  prohibiting  final 
containers  of  product  packaged  at 
licensed  establishments  in  cartons  or 
other  containers  from  being  repackaged 


for  sale  or  distribution.  We  also 
proposed  to  clarify  that,  unless 
otherwise  authorized,  labeling  may  only 
be  performed  at  a  licensed 
establishment  and  to  amend  the 
"Applicability"  statement  in  the 
regulations  on  packaging  and  labeling  to 
clarify  its  intent. 

We  solicited  comments  concerning 
our  proposal  during  a  60-day  comment 
period  ending  June  28, 1993.  We 
received  39  comments  by  that  date. 
Comments  were  received  from  biologies 
manufacturers.  State  and  national 
professional  associations,  a  trade 
association,  an  educational  institution, 
animal  hospitals  and  clinics, 
veterinarians,  a  registered  pharmacist,  a 
practicing  attorney,  and  private  citizens. 

Thirty-six  commenters  were  in 
support  of  the  rule  as  proposed.  Three 
commenters  were  in  opposition  to  the 
rule. 

The  issues  raised  by  the  commenters 
were:  (1)  The  perceived  higher  cost  of 
animal  vaccinations  resulting  from  the 
proposed  rule;  (2)  the  inclusion  of  a 
provision  to  allow  repackaging  if  each 
repackaged  product  includes  a  complete 
copy  of  a  package  insert;  (3)  a  question 
whether  the  proposed  rule  provides  an 
adequate  remedy  concerning  the 
problem  of  incorrect  labeling;  (4)  the 
effect  of  the  proposed  rule  on  the  ability 
of  consumers  to  vaccinate  their  own 
animals;  (5)  the  impact  of  the  rule  on 
veterinarians  who  dispense  their  own 
biologies;  (6)  whether  licensed 
veterinary  biologies  are  in  compliance 
with  the  U.S.  Department  of 
Transportation's  regulations;  and  (7) 
other  issues  related  to  the  proposed 
rule. 

Aftar  the  close  of  the  comment  period 
on  June  28, 1993,  APHIS  received  a 
significant  nimiber  of  additional 
comment  letters.  These  additional 
comment  letters  were  read,  but  since 
they  were  late,  they  were  not  included 
as  part  of  this  rulemaking.  The 
additional  comments,  however, 
generally  expressed  opinions  similar  to 
those  of  commenters  who  submitted 
letters  before  the  close  of  the  comment 
period. 

Analysis  of  Comments  and  APHIS' 
Response 

Thirty-six  commenters  were  in 
agreement  with  the  rule  as  proposed.  It 
was  the  general  opinion  of  commenters 
supporting  the  rule  that  it  should  be 
implemented  in  order  to  protect  the 
health  and  safety  of  animals  and  animal 
owners.  They  expressed  the  belief  that 
unauthorized  repackaging  and 
relabeling  of  licensed  veterinary 
biologies  contributes  to  improper 
handling  and  storage  of  these  products. 


which  could  render  them  worthless  and 
ineffective.  Many  also  stated  that 
unauthorized  repackaging  and 
relabeling  contributes  to  the  improper 
administration  of  vaccines  and  to  the 
use  of  improper  diluents  resulting  in 
liability  problems  for  the  manufacturer 
of  the  original  product.  Additionally, 
the  commenters  believe  that 
manufacturers  have  a  proprietary 
interest  in  the  packaging  and  labeling  of 
their  products  and  in  the  integrity  of  the 
products  that  they  manufacture,  and 
that  these  interests  are  compromised  by 
unauthorized  repackaging  and 
relabeling. 

Three  commenters  disagreed  with  the 
rule.  Their  comments  are  discussed 
below. 

1.  The  Increased  Cost  of  Vaccinations 
Resulting  From  the  Proposed  Rule 

One  commenter  stated  that 
prohibiting  repackaging  would  force  pet 
owners  to  seek  vaccination  from 
veterinarians  and  thus  raise  the  cost  of 
vaccinations.  Alternatively  the 
increased  cost  would  cause  many  pets 
to  go  unvaccinated.  In  th&commenter's 
opinion,  the  resulting  increase  in 
unvaccinated  pets  would  pose  a  much 
greater  health  risk  than  any  minute 
danger  brought  about  by  the  possible 
mispackaging  of  "home  administered 
vaccines."  According  to  the  commenter, 
the  rule  would  also  restrict  competition 
and  threaten  small  businesses  that 
repackage  non-prescription  pet 
vaccines. 

APHIS  does  not  agree  with  these 
arguments  in  opposition  to  the  proposed 
rule.  One  purpose  of  the  amendments  is 
to  clarify  the  intent  of  the  packaging  and 
labeling  provisions  of  the  regulations 
which  is  to  regulate  such  activities  in  a 
comprehensive  manner.  Allowing  the 
repackaging  and  relabeling  of  products 
once  they  have  left  the  licensed 
establishment  is  not  consistent  with 
such  intent.  The  rule  will  help  to 
eliminate  the  problem  of  improper  or 
unauthorized  packaging  and  labeling 
after  the  product  has  left  the  pioducer's 
establishment.  It  should  be  noted, 
however,  that  the  rule  does  not  prohibit 
over-the-counter  (OTC)  sales  of 
veterinary  biologies.  Pet  owners  may 
still  purchase  vaccines  for  their  own 
use,  so  long  as  they  are  packaged  and 
labeled  according  to  regulations. 

The  rule  makes  it  clear  that  persons 
who  currently  repackage  multiple  vial 
cartons  or  containers  for  further  sale 
would  no  longer  be  able  to  do  so.  This 
does  not  mean  that  they  could  not 
continue  to  operate  as  distributors  Or  to 
sell  single  dose  or  individual  products 
for  consumer  use  if  such  products  were 
so  packaged  and  labeled  according  to 
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regulations.  As  a  matter  of  fact,  APHIS 
has  recently  approved  a  number  of 
applications  for  such  products.  If  there 
is  any  additional  cost  to  the  consumer 
as  a  result  of  this  rule,  it  is  outweighed 
by  the  risk  to  animal  health  posed  by 
the  improper  packaging  and  labeling  of 
veterinary  biological  products  after  they 
have  left  the  licensed  establishment. 
Therefore,  no  change  is  made  to  the 
regulations  in  response  to  this 
commenter. 

2.  Commenter's  Proposal  to  Allow 
Repackaging  if  Each  Repackaged 
Product  Includes  a  Complete  Copy  of  a 
Package  Insert 

A  commenter  proposed  a  compromise 
solution  to  allow  repackaging  if  every 
sale  of  a  repackaged  product  includes  a 
complete  copy  of  a  package  insert  which 
contains  complete  product  information 
and  all  relevant  data  as  to  the  method 
of  administration. 

APHIS  does  not  agree  with  the 
proposed  solution.  Allowing 
repackaging  in  this  manner  could  cause 
a  number  of  problems  and  would  raise 
many  questions.  For  example,  would 
the  Agency  need  to  issue  a  new  set  of 
regulations  to  regulate  repackagers  in 
order  to  assure  that  labeling  and 
packaging  inserts  are  consistent  with 
regulations  and  that  the  repackaging  is 
adequately  controlled  and  supervised  to 
prevent  errors,  and  to  assure  that  labels 
are  legible?  Would  repackagers  have  to 
be  licensed,  since  packaging  and 
labeling  is  included  in  the  regulatory 
definition  of  the  term  "preparation"? 
How  would  the  integrity  of  the  product 
be  assured?  And  finally,  who  would 
bear  the  responsibility  in  the  event  of 
damage  caused  by  error  or  mislabeling? 
As  a  matter  of  fact,  just  recently,  the 
inclusion  of  wrong  package  inserts  with 
repackaged  products  has  caused  death 
and  injury  to  dogs.  Considering  these 
questions  and  the  potential  problems 
which  could  arise,  the  most  practical 
and  logical  solution  concerning 
repackaging  is  to  issue  the  rule  as 
proposed  and  to  leave  to  the  licensees 
the  option  of  producing  and  offering  to 
the  distributors  individually  packaged 
or  single  dose  products  for  resale. 

APHIS  explained  in  the  preamble  of 
the  proposed  rule  that  if  would  prohibit 
the  repackaging  of  final  containers  of 
product  (either  single  or  multiple  dose 
containers)  packed  in  multiple 
container  cartons  if  the  carton  label  or 
enclosure  is  required  to  complete  the 
labeling  for  the  container  (see  58  FR 
25787,  column  2,  Docket  No.  92-098-1, 
April  28, 1993).  Therefore,  APHIS 
proposed  in  §  112.6(e)  that  biological 
products  in  cartons  or  other  containers 
shall  not  be  removed  from  such  cartons 


or  containers  and  repackaged  for  sale  or 
distribution  unless  each  final  container 
of  product  bears  or  is  accompanied  by 
complete  and  approved  labeling,  which 
is  affixed  to  or  included  with  each  final 
container  by  the  licensed  establishment 
or  producer  of  an  imported  product. 

This  rule  is  intended  to  explicitly 
prohibit  repackaging  so  that  mislabeling 
cannot  occur.  The  final  rule  is  slightly 
modified  to  clarify  the  purpose  of  the 
provision. 

Final  containers  of  a  product  need  not 
be  packaged  one  per  carton  when  these 
products  are  distributed  and  sold  in  a 
multiple  container  carton  (see  current 
§  112.6(b)).  When  these  products  are 
distributed  and  sold  as  individual  final 
containers,  however,  such  containers  of 
a  product  must  be  packaged  and  fully 
labeled  in  individual  cartons  with  the 
appropriate  amount  of  diluent,  if 
required,  in  order  to  be  in  compliance 
with  the  regulations. 

Section  112.1(a)  of  this  rule  requires 
that  before  they  are  removed  from  a 
licensed  establishment  or  offered  for 
importation,  biological  products  must 
be  packaged  and  labeled  according  to 
regulations.  The  section  further 
provides  that  packaging  and  labeling 
may  only  be  performed  in  a  licensed 
establishment  under  an  approved 
Outline  of  Production.  Therefore,  the 
removal,  from  a  multiple  container 
carton,  of  a  final  container  of  product 
for  resale  is  prohibited.  Labeling  may 
not  be  added  or  removed  after  the 
product  has  left  the  licensed 
establishment  or  has  been  imported. 

The  effect  of  the  final  rule  is  to 
prohibit  the  unauthorized  repackaging 
and  relabeling,  for  sale  or  distribution, 
of  final  containers  of  veterinary 
biological  products  that  are  packaged  in 
multiple  container  carton.s  or  other 
containers,  and  which  do  not  h«ar  a 
complete,  approved  labeii-iu  aifixed  or 
included  with  e.ich  final  container  by 
the  licensed  establi.shment  producing 
the  product.  In  the  case  of  imported 
products,  a  similar  prohibition  applies. 
In  response  to  a  comment  that  imports 
should  be  included  under  the 
amendments,  proposed  §  112.6(e)  is 
modified  to  provide  for  this.  The 
modification  also  makes  the  section 
consistent  with  §  112.1(a). 

In  addition,  we  are  making 
nonsubstantive  changes  in  §  112.6(e)  in 
order  to  clarify  the  fact  that  paiJcaging 
and  labeling  should  be  an  integral  part 
j;f  product  production  and  that  final 
containers  should  bear  or  be  packaged, 
in  a  carton  with,  complete  and  approved 
labeling  which  is  affixed  to  or  included 
with  each  container  by  the  licensed 
establishment  or  producer  of  an 
imported  product.  No  other  amendment 


to  the  regulations  is  made  in  response 
to  this  commenter. 

3.  Whether  the  Proposed  Rule  Provides 
an  Adequate  Remedy  to  the  Problem  of 
Incorrect  Labeling 

In  response  to  the  statement 
concerning  enforcement  under  the 
current  regulations  and  the  lack  of  an 
adequate  remedy,  APHIS  notes  that  the 
current  regulations  prohibit  false  and 
misleading  labeling  and,  although 
§  112.5  provides  for  the  review  and 
approval  of  labeling  prior  to  use,  it  is 
not  clear  that  repackaging  and  relabeling 
after  the  products  have  left  the  licensed 
establishment  is  prohibited.  The  explicit 
prohibition  of  repackaging  and 
relabeling  in  this  rule  directly  addresses 
those  activities  after  the  product  has  left 
the  licensed  establishment  or  has  been 
imported  and  is  intended  to  prevent 
unapproved  labeling. 

The  commenter  was  also  concerned 
that  the  proposed  rule  would 
unnecessarily  restrict  contract  labeling, 
labeling  of  licensed  products  is 
required  to  be  performed  at  licensed 
establishments.  APHIS  has  not  allowed 
establishments  to  contract  with  others  to 
apply  labeling  to  products  (see  7  CFR 
112.4(c)).  This  rule  does  not  change  this 
practice  and  explicitly  provides  that  all 
licensed  products  must  be  packaged  and 
labeled  at  licensed  establishments  or  by 
the  producer  of  arv^imoorted  product. 
This  rule  would  not.  however,  prohibit 
the  production  of  biological  products 
having  a  distributors  label. 

4.  The  effect  of  the  proposed  rule  on  the 
ability  of  consumers  to  vaccinate  their 
own  animals 

A  commenter  indicated  that  the 
consumer  should  have  the  opportunity 
to  immunize  his  or  her  own  animals. 
The  rule  does  not  deprive  the  consumer 
of  the  option  to  immunize  his  or  her 
own  animals.  As  stated  previously,  the 
rule  does  not  prohibit  OTC  sales  of 
veterinary  biologies.  Animal  owners 
will  still  be  able  to  purchase  single  dose 
or  individual  packages  of  vaccines  that 
have  been  prepared  in  licensed 
establishments  in  accordance  with  the 
regulations.  Manufacturers  may 
continue  to  provide  products  for  sale 
OTC,  so  long  as  the  products  comply 
with  the  labeling  and  packaging 
requirements.  Thus,  the  consumer  is 
still  free  to  immunize  his  or  her  own 
animals.  No  change  to  the  regulations  is 
made  in  response  to  this  commenter. 
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5.  The  impact  of  the  rule  on 
veterinarians  who  dispense  their  own 
biologies 

Another  comnienter  requested 
clarification  of  the  impact  of  the  rule  on 
products  dispensed  by  a  veterinarian. 

It  should  be  noted  tnat  the  rule  is  not 
intended  to  interfere  with  the  practice  of 
veterinary  medicine.  The  practitioner 
may  dispense  biological  products  under 
a  veterinarian-client-patient  relationship 
(VCPR)  as  that  term  is  described  in 
§  107.1  of  the  regulations.  Therefore,  in 
response  to  the  comments,  proposed 
§  112.6(e).  is  modified  to  clarify  its 
intended  scope  of  coverage. 
Veterinarians  engaged  solely  in  the  mail 
order  sale  of  veterinary  biologies  would 
not  meet  the  requirements  that  establish 
a  valid  VCPR  exemption  under  9  CFR 
107.1. 

6.  Comments  concerning  Department  of 
Transportation  regulations 

A  commenter  raised  the  issue  of 
compliance  with  the  regulations  of  the 
U.  S.  Department  of  Transportation 
(DOT)  pertaining  to  the  shipment  of 
hazardous  materials,  including 
infectious  agents. 

In  response  to  this  commenter,  APHIS 
notes  that  the  DOT  regulations  cited  by 
the  commenter  provide  a  special 
exclusion  for  veterinary  biological 
products  prepared  according  to 
regulations.  These  licensed  or  permitted 
veterinary  biological  products  are 
specifically  exempted  from  the 
requirements  for  the  shipment  of  a 
hazardous  substance  (see  DOT 
regulations  at  49  CFR  173.196(h)(2)).  No 
change  to  the  regulations  is  made  in 
response  to  this  commenter. 

7.  Consumer  responsibility  for  used 
syringes  and  needles 

Several  commenters  stated  that 
individual  users  of  veterinary  biologies 
that  require  a  syringe  should  be  held 
responsible  for  the  proper  disposal  of 
syringes.  We  are  making  no  changes 
based  on  these  comments,  as  the 
disposal  of  syringes  is  outside  the  scope 
of  this  rule. 

8.  Other  comments  related  to  the 
proposed  rule 

One  commenter  stated  that  packaging 
and  labeling  requirements  in  §  112.1 
should  apply  to  any  person,  not  just  the 
licensee,  making  changes  to  packaging 
and  labeling.  This  is  the  intent  of  the 
rule.  For  example,  the  preamble  of  the 
proposed  rule  (see  58  FR  25787,  column 
2,  Docket  No.  92-098-1,  April  28, 1993) 
stated  that: 

The  regulations  under  proposed 
paragraphs  (a)  through  (d)  of  §  112.1 
would  be  applicable  generally  to  any 


person  and  would  not  be  restricted  to 
licensees. 

No  change  to  the  regulations  is  made 
in  response  to  this  comment. 

The  commenter  also  stated  that  any 
changes  to  packaging  or  labeling  must 
be  done  by  the  licensed  establishment 
and  ^proved  by  APHIS,  APHIS  agrees 
with  this  comment.  In  that  regard,  it 
should  be  noted  that  §  112.1(a)  provides 
that  packaging  and  labeling  may  only  be 
performed  in  a  licensed  establishment 
under  an  approved  Outline  of 
Production  or  by  the  producer  of  an 
imported  product.  No  change  to  the 
regulations  is  made  in  response  to  this 
comment. 

The  commenter  further  stated  that  the 
rule  should  not  apply  to  certain 
products  that  are  exempted  by  statute 
and  thus  not  subject  to  product 
licensure.  APHIS  agrees  with  this 
comment.  This  is  true,  since  products 
that  are  exempted  by  statute  are  not 
required  to  be  made  in  a  licensed 
establishment,  they  are  not  subject  to 
the  provisions  of  this  rule.  No  change  to 
the  regulations  is  made  in  response  to 
this  commenter. 

It  was  the  commenter's  opinion  that 
§§112.1. 112.4.  and  112.6  should  not 
apply  to  the  ultimate  purchaser.  APHIS 
also  agrees  with  this  comment. 

With  reference  to  the  heading  of 
§  112.5.  the  commenter  recommended 
that  it  should  be  changed  from 
"labeling"  to  "labels".  APHIS  does  not 
agree  with  this  comment.  The  term 
"labeling"  under  the  definitions  of 
labeling  terminology  in  9  CFR  101.4(b) 
includes  "all  labels".  Thus  the  term 
"labeling"  is  retained  in  the  title  of 
§112v5. 

The  commenter  also  stated  that  the 
regulations  should  not  prohibit  the 
manufacture  and  sale  of  single  dose 
licensed  products.  APHIS  agrees  with 
this  comment.  APHIS  notes  that  the 
final  rule  does  not  prohibit  the 
manufacture  or  sale  of  single  dose  or 
individual  final  containers  of  licensed 
products.  No  change  to  the  regulations 
has  been  made  in  response  to  this 
comment. 

The  commenter  concluded  his 
comments  with  the  statement  that  the 
proposed  amendments  to  9  CFR  112 
reflect  a  concern  on  the  part  of  licensed 
manufacturers  that  unauthorized 
repackaging  and  relabeling  of  licensed 
products  was  tantamount  to  product 
tampering,  which  adversely  affects  the 
integrity  of  such  products  and  puts 
manufacturers  at  risk  of  damage  to  their 
reputations  as  a  con.sequence  of  such 
actions. 


1 80-day  transition  period 

In  order  to  provide  for  a  reasonable 
transition  period  before  this  rule  takes 
effect,  we  are  making  this  rule  effective 
180  days  after  the  date  of  publication  in 
the  Federal  Register.  APHIS  believes 
that  this  transition  period  will  allow 
needed  time  for  manufacturers  and 
distributors  that  wish  to  prepare  and 
distribute  single-dose  packages  of 
veterinary  biologies  to  reach  agreement 
and  begin  to  implement  the 
manufacture  and  distribution  of  these 
products. 

Other  changes 

In  order  to  reflect  organizational 
changes  within  APHIS,  the  introductory 
paragraph  of  §  112.5  is  amended  by 
removing  the  words  "Veterinary 
Services"  and  adding  the  words 
"Animal  and  Plant  Health  Inspection 
Service"  in  their  place. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  provisions  of  the 
proposed  rule  as  a  final  rule,  with  the 
changes  discussed  in  this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866.  and.  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  rule  prohibits  the  repackaging  of 
veterinary  biologies  packaged  in 
multiple  container  cartons  or  other 
containers.  Such  repackaging  can  result 
in  the  preparation,  including  labeling,  of 
a  veterinary  biological  product  in 
violation  of  the  Act  and  regulations,  and 
in  the  removal  or  alteration  of  approved 
labeling,  thereby  compromising  the 
safety  and  efficacy  of  the  biological 
product.  In  the  absence  of  approved 
labeling,  the  safe  and  effective  use  of  the 
veterinary  biological  product  cannot  be 
assured.  This  action  benefits  users  in 
that  it  helps  ensure  that  users  are 
provided  with  a  product  that  is  properly 
labeled  with  approved  directions, 
indications,  and  cautions  for  use. 

This  action  will  provide  greater 
assurance  to  consumers  that  licensed 
veterinary  biological  products  are 
prepared  only  with  approved  labeling 
w  ith  adequate  directions  for  use.  The 
prohibition  against  repackaging  and 
relabeling  outside  of  licensed  facilities 
ensures  that  cases  involving 
unapproved  labeling  of  biological 
products  such  as  those  which  resulted 
in  the  recent  death  and  injury  of  dogs 
are  avoided  in  the  future.  APHIS 
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believes  that  safety  to  animal  health  is 
best  assured  by  restricting  to  licensed 
facilities  and  producers  of  imported 
products  the  preparation,  which 
includes  packaging  and  labeling,  of 
veterinary  biological  products. 

Distributors  \vno  are  currently  in  the 
business  of  breaking  apart  multiple 
container  cartons  and  repackaging  and 
relabeling  them  for  sale  as  individual 
final  containers  of  product  are  provided 
notice  that  their  actions  will  be  in 
violation  of  the  Act  and  regulations  on 
the  effective  date  of  this  rule. 
Distributors  may  still  purchase  from 
licensed  manufacturers  products  that 
are  already  individually  packaged  and 
labeled  in  accordance  with  part  112 
rather  than  purchasing  multiple 
container  cartons  that  must  be  broken 
apart  and  repackaged  to  provide  a  single 
dose  final  container  package  for 
distribution.  This  action  does  not 
prohibit  the  OTC  distribution  of 
products  as  long  as  the  product  is 
produced  in  a  licensed  establishment 
under  an  approved  Outline  of 
Production  with  approved  labeling. 
Thus,  persons  currently  repackaging 
and  distributing  a  licensed  product  can 
seek  to  have  a  licensee  produce  a  single 
dose  or  an  individual  container  product 
for  distribution.  If  desired,  such  product 
may  be  labeled  with  a  distributor  label 
that  includes  the  name  and  address  of 
the  distributor.  Based  on  information 
available  to  APHIS,  several  licensed 
manufacturers  already  have  approved 
labeling  to  produce  single  dose 
veterinary  biolo^cal  products. 

Under  these  cucumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  {44  U.S.C.  3501 
et  seq.). 

Executive  Order  12372 

This  program/activity  is  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 


Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V). 

List  of  Subjects  in  9  CFR  part  112 

Animal  biologies,  Exports.  Imports, 
Labeling,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  9  CFR  part  112  is 
amended  as  follows: 

PART  112— PACKAGING  AND 
LABELING 

1.  The  authority  citation  for  9  CFR 
part  112  continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51.  and  371.2(d). 

2.  Section  112.1  is  revised  to  read  as 
follows: 

§112.1    General. 

(a)  Unless  otherwise  authorized  or 
directed  by  the  Administrator,  each 
biological  product  prepared  at  a 
licensed  establishment,  or  imported, 
shall  be  packaged  and  labeled  as 
prescribed  in  this  part  before  it  is 
removed  &om  the  licensed 
establishment  or  presented  for 
importation:  Provided,  That  biological 
products  to  be  imported  for  research 
and  evaluation  shall  be  subject  to 
packaging  and  labeling  requirements  in 
§  112.9.  Provided  further.  That,  unless 
otherwise  exempted,  all  preparation, 
including  packaging  and  labeling,  of 
biological  products  shall  only  be 
performed  in  a  ficensed  establishment 
under  an  approved  Outlyie  of 
Production. 

(b)  No  p)erson  shall  apply  or  affix  to 
or  include  with,  or  cause  to  be  applied 
or  affixed  to  or  included  with,  any 
carton  or  final  container  of  a  biological 
product,  any  label,  stamp,  mark  or 
statement  that  is  false  or  misleading  in 
any  particular,  is  not  in  compliance 
with  the  regulations,  or  is  not  approved 
by  APHIS. 

(c)  No  person  shall  alter,  mark  or 
remove  any  approved  labeling  affixed  to 
or  included  with  any  biological  product 
prior  to  selling  or  otherwise  distributing 
such  product.  In  addition,  no  person 
shall  mark  any  carton,  other  container, 
or  final  container  of  a  biological  product 
so  as  to  falsify  the  labeling,  make  it 
misleading,  or  cause  it  to  be  illegible. 

(d)  Labels  that  are  stamped,  printed  or 
glued  directly  on  cartons,  other 
containers,  or  final  containers  shall  be 
legible  throughout  the  dating  period. 
Biological  products  bearing  labels, 
which  have  been  altered,  mutilated, 
destroyed,  obhterated  or  removed,  shall 
be  withheld  from  the  market. 


3.  In  §  112.4,  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§112.4    Sut>sidiarias,  dlviaions. 
distributora,  and  permittees. 

Labels  used  by  subsidiaries,  divisions, 
distributors,  and  permittees  shall  be 
affixed  by  the  hcensee  in  a  Ucensed 
establishinent  where  the  product  is 
produced.  Such  labels  shall  comply 
with  requirements  for  their  review, 
approval,  and  fifing  as  provided  in  the 
regulations. 
«        •        •        •        » 

4.  In  §  112.5,  the  introductory 
paragraph,  the  words  "Veterinary 
Services"  are  removed  and  the  words 
"Animal  and  Plant  Health  Ins{>ection 
Service"  are  added  in  their  place. 

5.  In  §  112.6.  new  paragraphs  (e)  and 
(f)  are  added  to  read  as  follows: 

§112.6    Packaging  biologtcal  products. 

*         •        •         •         « 

(e)  Final  containers  of  biological 
product  prepared  at  a  Ucensed 
establishment,  or  imported,  in  c^ons 
or  other  containers  shall  not  be  removed 
from  such  cartons  or  containers  for  sale 
or  distribution,  unless  each  final 
container  bears,  or  is  packaged  Ln  a 
carton  with,  complete  and  approved 
labeling  which  is  affixed  to  or  included 
with  each  container  by  the  ficensed 
establishment  producing  the  product  or 
by  the  producer  in  the  case  of  imported 
product:  Provided.  That  this  paragraph 
is  not  intended  to  apply  to  licensed 
veterinary  practitioners  administering  or 
dispensing  biological  products  in  the 
course  of  their  practice  under  a 
veterinary-chent-patient-relationship  as 
that  term  is  used  in  §  107.1. 

(f)  Labels  which  are  affixed  to  or 
included  with  a  biological  product  shall 
not  be  removed  or  altered  in  any 
manner. 

Done  in  Washington.  DC.  this  irth  day  of 
August  1994. 

Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Ser\-ice. 
(FR  Doc.  94-20640  Filed  8-23-94:  8:45  am] 
BILUNG  CODE  341ft-34-l> 
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SUMMARY:  This  action  amends  the 
Lewiston,  Idaho,  Class  E  airspace.  This 
action  is  necessary  to  accommodate 
arrival/departure  aircraft  transitioning 
between  the  en  route  and  terminal  areas 
in  southwestern  Idaho.  The  area  will  be 
depicted  on  aeronautical  charts. 
EFFECTIVE  DATE:  0901  U.T.C.,  October 
13, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  System  Management 
Branch.  ANM-530,  Federal  Aviation 
Administration,  Docket  No.  94-ANM- 
27, 1601  Lind  Avenue  SW.,  Renton, 
Washington.  98055-4056;  telephone 
number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  27. 1994,  the  FAA  proposed 
to  amend  part  71  of  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
the  Lewiston.  Idaho,  Class  E  airspace 
area  (59  FR  27514).  This  action  is 
necessary  to  accommodate  arrival/ 
departiue  aircraft  transitioning  between 
the  en  route  and  terminal  area  in 
southwestern  Idaho.  The  area  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  Interested  parties  were 
invited  to  participate  in  the  rulemaidng 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datiun  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9B  dated  July 
18, 1994,  and  effective  September  16, 
1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  Amends  Class  E 
airspace  at  Lewiston,  Idaho.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
NavigaUon  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  19854.  24  FR  9565,  3  CFR,  1959- 
1963  Couip.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  Th0  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
E)esignations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 

exteading  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

*         *   .      *         *         * 

AMM  ID  ES  Lewiston,  ID  (Revised] 
Lewistoi>-Nez  Perce  County  Airport,  ID 

(lat.  46«22'29"N,  long.  li7''00'56"W) 
Lewiston  VOR/DME 

(lat.  46^22'54"N,  long.  116''52'11"W) 
Walla  Walla  VOR/DME 

(lat.  46*05'13"N,  long.  1]8''1733'W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginninf  at  lat.  46''29'25"N,  long. 
117°340r'W;  east  to  lat.  46°30'45"N.  long. 
117°00'49"W;  north  to  lat.  46°34'25"N,  long. 
117''04'44"W;  thence  via  the  arc  of  a  14.4- 
mile  radius  centered  on  the  Lewiston  VOR/ 
D.ME  to  l«t.  46°27'00"N,  long.  n6''32'09"W; 
east  to  lat  46°25'30"N,  long.  116°26'03"W; 
south  to  lat.  46''13'20"N,  long.  116''30'04"W; 
west  to  lat.  46''14'33"N,  long.  116°35'15"VV; 
thence  vie  the  arc  of  a  14.4-mile  radius 
centered  on  the  Lewiston  VOR/DME,  to  lat. 
46°09'00"N.  long.  116°46'54  "W;  north  to  lat. 
46°17'00''N,  long.  116''49'14"W;  west  to  lat. 
46°18'05''N,  long.  117''00'15"W;  west  to  lat. 
46°17'42"N.  long.  117°22'04"W;  south  to  lat. 
46''10'30"N,  long.  117''26'24"W;  west  to  lat. 
46°120O"N,  long.  117''35'44"W:  north  to 
point  of  beginning;  that  airspace  extending 
upward  from  1,200  feet  above  the  surface, 
within  an  area  bounded  by  a  line  beginning 
at: 

lat.  46°(»'00"N.  long.  n6''0C04"'VV: 
to  lat.  46100'00"N,  long.  116''23'04"W: 
to  lat.  45'^9'00"N,  long.  116<'10'03"W; 
to  lat.  45'30'00"N,  long.  116°14'03"W; 
to  lat.  45'*23'00'TSI,  long.  116°21'03"W; 
to  Iqt.  45'^5'00"N,  long.  116''34'04"W; 
to  lat.  45'30'0O"N,  long.  116°46'04"W; 
to  lat.  46"D0'0O"N,  long.  116''56'04"W:  thence 
west  along  lat.  46°00'00"N,  to  the  Walla 


IMI 


Walla  VOR/DME  16.6-mile  radius,  thence 
north  along  the  16.6-mile  radius  until 
intercepting  V-536,  thence  northeast  along 
V-536  Mid  southeast  along  V-2  until 
intercepting  long.  115''15'04'^,  thence  south 
along  long.  115°15'04"W,  until  intercepting   " 
V-187,  thence  southwest  along  V-187  until 
intercepting  long.  116"*00'00"W,  thence  south 
along  long.  116''00'00"W,  to  lat.  46''00'00"N 
to  point  of  beginning;  excluding  Federal 
Airways. 
•         •         »         *         « 

Issued  in  Seattle,  Washington,  on  July  29, 
1994. 

Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  94-20662  Filed  8-23-94;  8:45  ami 
BILLING  COOE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-64] 

Modification  of  Class  D:  Dallas  Redblrd 
Airport,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  die  Class 
D  airspace  at  Dallas  Redblrd  Airport, 
TX.  Airspace  reclassification,  effective 
September  16, 1994,  omitted  a  portion 
of  the  previous  airport  traffic  area.  After 
airspace  reclassification  the  term 
"airport  traffic  area"  was  replaced  with 
the  designation  "Class  D  airspace."  This 
action  is  intended  to  restore  diat 
airspace  which  was  omitted  by  airspace 
reclassification  and  to  provide  adequate 
Class  D  airspace  for  instrument  flight 
rules  (IFR)  operations  and  require  two- 
way  radio  communications  at  Dallas 
Redbird  Airport. 

EFFECTIVE  DATE:  0901  u.t.c,  October  13. 
1994. 

FOR  FURTHER  INFORMi\TION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division.  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  (817) 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  29. 1994,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  D  airspace  at  Dallas  Redbird 
Airport  was  published  in  the  Federal 
Register  (59  FR  14577).  Airspace 
reclassification,  effective  September  16, 
1994,  omitted  a  portion  of  the  previous 
airport  traffic  area.  After  airspace 
reclassification  the  term  "airport  traffic 
area"  was  replaced  with  the  designation 
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"Class  D  airspace."  This  modification  is 
required  to  restore  that  airspace  which 
was  omitted  by  airspace  reclassification 
and  to  provide  adequate  Class  D 
airspace  for  instrument  flight  rules  (IFR) 
operations  and  require  two-way  radio 
communications  at  the  Dallas  Redbird 
Airport. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received'.  This  amendment  is  the 
same  as  that  proposed  in  the  notice.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  D  airspace  designations  are 
published  in  paragraph  5000  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
li.sted  in  this  documenWwill  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace  at 
the  Dallas  Redbird  Airport  to  restore  the 
Class  D  airspace  omitted  as  a  result  of 
Airspace  Reclassification. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  ofSubiects  inl4  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  fdlows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  134B(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 


1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69.  93-ASVV-54 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994.  and  effective 
September  16.  1994.  is  amended  as 
follows; 

Paragraph  5000:    Class  D  .Mrsp;!c:c- 

*  »         *         •         * 

ASW  TX  D  Dallas  Redbird  Airport.  TX. 
(Revised] 

Di-llas.  Redbird  Airport.  TX 

(lat.  32'^40-5i"N..  long.  ge'sa'De'-w.) 

Ki-dbird  KBN 
(lat.  32°40'37"N..  long.  96°52'16'\V.) 
That  airypace  oxtcnding  upward  from  thp 
surface  to  but  not  including  3.000  feet  MSL 
within  a  4.2-rnile  radius  of  Redbirds  Airport 
and  within  2.1  miles  each  side  of  the  165° 
bearing  from  the  Redbirds  RBN  extending 
from  the  4.2-mile  radius  to  4.7  miles  south 
of  the  airport  excluding  that  airspace  west  of 
a  line  from  lat  32°37'40"N..  long. 
96°55'21"W.;  to  lat  32°39'35 -N..  long. 
96°54'16"W;  to  lat  32°44'20-N..  long. 
96°53'59"W;  excluding  that  airspace  within 
the  Dailas-Fort  Worth,  TX.  Class  B  airspace 
area.  This  Class  D  airspace  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

*  •         •         •         • 

Issued  in  Fort  Worth.  TX,  on  August  5. 
1994. 

Helen  Fabian  Parke, 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

IFR  Doc.  94-20667  Filed  8-23-94;  8:45  am| 
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14  CFR  Part  71 

[Airspace  Docket  No.  9}-ASW-63] 

Modification  of  Class  D:  Clinton,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  at  Clinton-Sherman  Airport, 
Clinton.  OK.  The  Clinton-Sherman 
airport  is  used  by  military  jet  trainers. 
The  existing  vertical  limit  of  the  Class 
D  airspace  is  not  sufficient  for  these 
high  performance  aircraft.  This  action  is 
intended  to  increase  the  vertical  limit  of 
the  Class  D  airspace  for  all  operations 
and  require  two-way  radio 
communications  at  the  Clinton-Sherman 
Airport.  Clinton.  OK. 

EFFECTIVE  DATE:  0901  utc.  October  13, 
1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division.  Southwest 
Region.  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0530.  telephone  (817) 
222-5595. 

SUPPLEMENTARY  INFORMATION: 
History 

On  November  24.  1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  D  airspace  at  Clinton,  OK.  was 
published  in  the  Federal  Register  (58 
FR  62056).  The  existing  vertical  limit  of 
the  Class  D  airspace  at  Clinton-Sherman 
Airport  is  not  sufficient  for  high 
performance  mihtary  jet  aircraft.  This 
action  is  intended  to  increase  the 
vertical  limit  of  the  Class  D  airspace  for 
all  operations,  and  require  two-way 
radio  communications  at  the  Clinton- 
Sherman  Airport,  Clinton,  OK, 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wTillen 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  noti(.e. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  paragraph  5000  of  FAA 
Order  7400.9B  dated  July  18. 1994,  and 
effective  September  16. 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order, 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace  at 
Clinton,  OK,  to  increase  the  vertical 
limit  of  the  Class  D  airspace  to  contain 
all  operations  and  require  two-way 
radio  communications  at  the  Clinton- 
Sherman  Airport.  Clinton,  OK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februarj- 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  trafTic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
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will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regiilatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000:    General 

ASW  OK  D  ailiton-Shennan,  OK  [Revised] 

ClintoD-Shennan  Airport,  OK 

(lat.  SS^aCZS-'N.,  long.  99°12'02"W.) 

Bums  Flat  VORTAC 
(lat.  35M4'13"N.,  long,  gg-ia^z'^v.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,500  feet  MSL 
within  a  4.7-niiIe  radius  of  the  Clinton- 
Sherman  Airport  and  within  1.1  miles  each 
side  of  the  003°  radial  of  the  Bums  Flat 
VORTAC  extending  from  the  4.7-mile  radius 
to  6.1  miles  south  of  the  aiqxirt.  This  Class 
D  airspace  area  is  effective  during  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
•         *         *         It        * 

Helen  Fabian  Parke. 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  94-20668  Filed  8-23-94;  8;45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-1 8] 

Establishment  of  Class  E  Airspace; 
Leadville,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  establishes  Qass 
E  airspace  at  the  Lake  County  Airport, 


Leadville,  Colorado.  Establishment  of  a 
new  instrument  approach  procediue 
requires  controlled  airspace  for  the 
procedure.  Airspace  reclassification,  in 
effect  as  of  September  16, 1994,  has 
discontinued  use  of  the  term  "transition 
area,"  replacing  it  with  the  designation 
"Clas$  E"  airspace.  The  Class  E  airspace 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference  when  the  new 
approach  procedures  become  effective. 
EFFECTIVE  DATE:  0901  u.t.c.  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-18,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  11, 1994.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  Cra  part  71)  to  establish 
Class  E  airspace  for  the  Lake  County 
Airport,  Leadville,  Colorado  (59  FR 
17056;  April  11, 1994).  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  process  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desired.  No  comments  were 
received. 

Airspace  reclassification,  ki  effect  as 
of  September  16, 1994,  has  discontinued 
use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  Class  E  airspace 
designations,  for  airspace  areas 
extending  upward  from  700  feet  above 
the  surface  of  the  Earth,  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociument  will  be 
published  subsequently  in  the  Order. 
The  coordinates  in  this  final  rule  are  in 
North  American  Datum  83. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Leadville,  Colorado. 
It  will  provide  controlled  airspace  for  a 
new  instnunent  approach  procedure  at 
the  Lake  Coimty  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  l>f  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Polices  and  Procedures  (44 


FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
pai-t  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p  389:  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  In 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 

extending  upward  from  700  feet  or  more 
-  above  the  surface  of  the  earth 


ANM  CO  E5  Leadville,  CO  (New) 

Lake  County  Airport,  CO 

(lat.  Sg^lS'ia'TS}.,  long.  ld6''18'58"W.} 
^adville  NDB  CO 

(lat  39°13'29"N.,  long.  106''18'55"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at: 

lat.  39"'30'00"N.,  long  106''40'00"W.; 
to  lat.  39''30'00"N.,  long.  105''5a'00"W.; 
to  lat.  39'>57'00"N..  long.  lOS'Sa'OCW.; 
to  lat.  39''57'00"N.,  long.  106''40'00"W.; 
to  the  point  of  beginning. 
*         •         *  •         • 

Issued  in  SeaUle,  Washington,  on  July  26, 
1994. 

Charles  E.  Davis, 

Acting  Manager,  Air  Traffic  Division,  . 

Northwest  Mountain  Region. 

[FR  Doc.  94-20670  Filed  8-23-94;  8:45 am] 
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14CFRPart71 

(Airspac*  Docket  No.  94-nANM-21] 

Establishment  of  Class  E  Airspace 
Areas 

agency:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  action  establishes  Class 
E  airspace  areas  at  Fort  Lewis, 
Washington;  Olympia,  Washington; 
Spokane,  Washington;  Walla  Walla. 
Washington;  Yakima,  Washington; 
Casper,  Wyoming;  and  Cheyenne. 
Wyoming.  Presently,  these  areas  are 
designated  as  Class  D  airspace  when  the 
associated  control  tower  is  In  operation. 
However,  controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  located  at  these  areas  are  closed. 
The  intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rule  (IFR)  operations 
when  these  control  towers  are  closed. 
DATES:  Effective  date— 0901  UTC, 
October  13, 1994. 

Comment  date:  Comments  must  be 
received  before  September  30, 1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  System 
Management  Branch,  Air  Traffic 
Division.  ANM-530,  Federal  Aviation 
Administration,  Docket  No.  94-ANM- 
21, 1601  Land  Avenue  SW.,  Renton, 
Washin^on,  98055-4056. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Cliief 
Counsel  for  the  Northwest  Mountain 
Region,  Suite  570, 1601  Lind  Avenue 
SW.,  Renton,  Washington,  98055-4056; 
telephone:  (208)  227-2007. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATtOTf  CONTACT: 
Ted  Melland,  Airspace  and  Procedures 
Section,  System  Management  Branch, 
Air  Traffic  Division,  ANM-530  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  Washington, 
98055-4056;  telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
to  amend  the  regulation. 


Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking,  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  areas  at  Fort  Lewis. 
Washington;  Olympia.  Washington; 
Spokane.  Washington;  Walla  Walla, 
Washington;  Yakima.  Washington; 
Casper,  Wyoming;  and  Cheyenne. 
Wyoming.  Currently,  these  areas  are 
designated  as  Class  D  airspace  when  the 
associated  control  towers  are  in 
operation.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  IFR  operations  at  these 
airports  when  these  control  towers  are 
closed. 

As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17, 
1991,  airspace  at  an  airport  with  a  part- 
time  control  tower  should  be  designated 
as  a  Class  D  airspace  area  when  the 
control  tower  is  in  operation,  and  as  a 
Class  E  airspace  area  when  the  control 
tower  is  closed  (56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9B  dated  July  18, 1994.  and 
effective  September  16. 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  docimient  will  be 
published  subsequently  in  the  Order. 
Under  the  circimistances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  establish  these  Class 
E  airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore.  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contra:^  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11304;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  surface  areas  for  airports 

•         •         •         •         • 

ANM  WA  E2  Fort  Lewis,  WA  (New) 
Fort  Uwis,  Gray  AAF.  WA 

(lat.  47°04'45"N.  long.  122°34"53'^V) 
McChord  VORTAC 
(lat.  47"08'52  "N,  long.  122'28'30nVT 
That  airspace  extending  upward  from  the 
surface  within  a  4.3-mlle  radius  of  Gray  AAF. 
excluding  the  portions  within  the  Tacoma. 
McChord  AFB.  WA.  Class  D  airspace  area 
and  the  portion  east  of  a  line  1.8  miles  west 
of  and  parallel  to  the  McChord  VORTAC  182'' 
radial.  This  class  E  airspace  is  e£FecUve 
dunng  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  .^irport/ 
Facility  Director>". 
.         .         ...  I 

ANM  WA  E2  Olympia.  WA  (New) 

01>Tnpia  Airport,  WA 
(lat  46''58'14"N.  long.  122''54"11"VV) 
That  airspace  extending  upward  from  the 
surface  within  a  4-mile  radius  of  the  Olvmpia 
.Airport.  This  class  E  airspace  is  effective 
during  the  Sf)ecific  dates  and  times 
established  in  advance  by  Notice  to  Airmen 
The  effective  date  and  time  will  thereafter  be 
continuously  published  In  the  Airport 
Facility  Directory. 

J 
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ANM  WA  E2  SpokuM  Frits  Field,  WA  [New] 

Spokane  Felts  Field.  WA 

(let.  4r40'59"N.  long.  117»19'21"W) 
That  airspace  extending  upward  from  the 
sur&oe  within  a  4-mile  radius  of  the  Felts 
Field,  excluding  that  airspace  within  the 
^mkane  International  Airport,  WA,  Class  C 
airspace  area.  This  class  E  airspace  is 
eSiactive  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

•  *         »         •         • 

ANM  WA  E2  Walla  Walla,  WA  [New] 
Walla  Walla  Regional  Airport,  WA 
(lat.  46*t)5'40"N.  long.  118»17'17"W) 

That  airspace  extending  upward  firora  the 
surface  within  a  4.3-mile  radius  of  the  Walla 
Walla  Regional  Airport.  This  class  E  airspace 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereaJier  be  continuously  published  in  the 
Airpcnt/Facility  Directory. 

ANM  WA  E2  Yakima,  WA  [New] 

Yakima  Air  Terminal .  W  A 
(lat  46*34'05"N,  long.  12(«2'38"W) 
That  airspace  extending  upward  from  the 
surfeoe  within  a  4.2-mile  radius  of  the 
Yakima  Air  Terminal.  This  class  E  airspace 
is  eflective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
AirmeiL  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

ANM  WY  E2  Caqwr.  WY  [New] 

Casper,  Natrona  County  International 
Airport.  WY 
(lat.  42«54'30"N,  long.  106"27'49"W) 
That  airspace  extending  upward  from  the 
sur&ce  within  a  4.3-mlle  radius  of  the 
Natrona  county  International  Airport  This 
class  E  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

•  *        •         •        * 

ANM  WY  E2  Cheyenne,  WY  (New) 

Cheyenne,  Airport,  WY 

(lat.  41°09'21'TnI,  long.  104''48'46'^) 
Cheyenne,  ILS  OM 

(lat.  41°08'48'T4,  long.  104''40'44"W) 

That  airspace  extending  upward  from  the 
surface  within  a  5.&-mile  radius  of  the 
Cheyenne  Airport,  and  within  1.8  miles  each 
side  of  the  Cheyenne  ILS  localizer  east  course 
extending  from  the  S.&-mile  radius  to  the 
OM.  This  class  E  airspace  is  effective  durihg 
the  specific  dates  and  times  established  in 
advance  by  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Issued  in  Seattle,  Washington  on  July  26, 
1994. 

Charlet  E.  Davis, 

Acting  Manager,  Air  Traffic  Division, 
Nortbvmst  Mountain  Region. 
[PR  Doe.  94-20671  Filed  8-23-94;  8:45  am] 
BILLING  CODE  4910-13-M 


14CFRPart71 

[AirsfMce  Docket  No.  94-ANM-30] 

Amendment  to  Class  E  Airspace; 
Ephrala,  WA 

AGENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  action  amends  the 

EphratB,  Washington,  Class  E  airspace. 

This  action  is  necessary  to  correct  an 

error  in  the  airspace  description  for  the 

EphratB  Municipal  Airport,  Ephrata, 

Washington. 

EFFECRVE  DATE:  0901  UTC,  October  13, 

1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Riley,  System  Management 

Branch,  ANM-530,  Federal  Aviation 

Administration,  Docket  No.  94-ANM- 

30, 1601  Lind  Avenue  SW.,  Ronton, 

Washington,  98055-4056;  telephone 

number  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  27, 1994,  the  FAA  proposed 
to  amend  part  71  of  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
the  Efjirata.  Washington,  Class  E 
airspace  area  (59  PR  27512).  A  review  of 
the  airspace  description  revealed  an 
overlap  of  airspace  between  Ephrata 
Municipal  Airport,  Washington,  and 
Moses  Lake,  Grant  County  Airport, 
Washington.  This  action  corrects  that 
error. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
Interested  parties  were  invited  to 
partic^}ate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received.  Airspace 
reclassincation,  in  effect  as  of 
September  16, 1994,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  siuface  of  the 
earth  is  now  Class  E  airspace.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  for 
airspace  areas  designated  as  a  surface 
area  for  an  airport  are  published  in 
Paragraph  6002  of  FAA  Order  7400.9B 
dated  July  18, 1994.  and  effective 


IMi 


September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Qiprata,  Washington.  The 
FAA  has  determined  that  this  regulation 
only  involves  an  estabUshed  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regtilatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  fcnegoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  195»- 
1983  Comp.,  p.  389;  49  U.S.C  10e(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport 


ANM  WA  E2  EphraU.  WA  (Itovisedl 

Ephrata  Municipal  Airport,  WA 

(lat.  4r'18'17"N,  long.  119'*30'49"W) 

Ephrata  VORTAC 
(lat.  47''22'41'?*,  long.  119«25'28"W) 

Within  the  4.4-mile  radius  of  the  Ephrata 
Mimidpal  Airport,  and  within  2.7  miles  each 
side  of  the  Ephrata  VORTAC  043*  and  233* 
radials  extending  from  the  4.4-mile  radius  to 
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7  miles  northeast  of  the  VORTAC.  excluding 
the  Moses  Lake.  WA  Class  D  airspace  area. 
This  Class  E  airspara  area  Is  effective  during 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
♦         •         *         »         ♦ 

Issued  in  Seattle.  Washington,  on  July  26 
1994. 

Charles  Davis, 

Acting  Manager.  Air  Traffic  Division. 

Northwest  Mountain  Region. 

IFR  Doc.  94-20672  Filed  &-23-94;  8:45  am] 

BILUNO  CODE  491&.1»-M 


14CFRPart71 

[Airspace  Docket  No.  94-ANM-19] 

Establishment  of  Class  E  Airspace, 
Various  Locations  in  the  FAA 
Northwest  Mountain  Region 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Final  rule;  request  for 
comments. 


SUMMARY:  This  action  establishes  Class 
E2  airspace  at  Idaho  Falls,  Idaho; 
Mountain  Home,  Idaho;  Pocatello, 
Idaho;  Helena,  Montana;  Missoula, 
Montana;  Eugene,  Oregon;  Medford, 
Oregon;  Pendleton.  Oregon;  Portland- 
Hillsboro,  Oregon  and  Salem,  Oregon. 
Presently,  these  areas  are  designated  as 
Class  D  airspace  when  the  associated 
control  tower  is  in  operation.  However, 
controlled  airspace  to  the  surface  is 
needed  when  the  control  towers  are 
closed. 

DATES:  Effective  date:  0901  UTC. 
October  13, 1994. 

Comment  date:  Comments  must  be 
received  on  or  before  October  1, 1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  System 
Management  Branch.  Air  Traffic 
Division,  ANM-530,  Federal  Aviation 
Administration.  Docket  94-ANM-19, 
1601  Lind  Ave.,  S.W.,  Renton,  WA 
98055-4056. 

The  pRicial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region,  Suite  570,  Federal  Aviation 
Administration.  1601  Lind  Avenue  SW.. 
Renton,  Washington.  98055-4056; 
telephone:  (206)  227-2007. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  Airspace  and  Procedures 
Section.  System  Management  Branch, 
Air  Traffic  Division.  ANM-530,  Federal 
Aviation  Administration,  1601  Lind 


Avenue.  SW..  Renton,  Washington 
98055-4056;  Telephone  (206)  227-2536 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES"  section.  However,  after  the 
review  of  any  comments,  and  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
of  the  rule  or  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical. 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E2  airspace  at  Idaho  Falls.  Idaho; 
Mountain  Home,  Idaho:  Pocatello, 
Idaho;  Helena,  Montana;  Missoula. 
Montana;  Eugene,  Oregon;  Medford. 
Oregon;  Pendleton.  Oregon;  Portland- 
Hillsboro,  Oregon  and  Salem,  OregorL 
Currently,  this  airspace  is  designated  as 
Cla.ss  D  when  the  associated  control 
tower  is  in  operation.  Nevertheless, 
controlled  airspace  to  the  surface  is 
needed  for  IFR  operations  at  these 
locations  when  the  control  towers  are 
closed. 

As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17, 
1991,  airspace  at  an  airport  with  a  part- 
time  control  tower  should  be  designated 
as  a  Class  D  airspace  area  when  the 
control  tower  is  in  operation,  and  as  a 
Class  E  airspace  area  when  the  control 
tower  is  closed  (56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9B  dated  luly  18. 1994.  and 
effective  September  16. 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circumstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  establish  these  Class 
E  airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 


in  these  areas.  Therefore,  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  533(b)  are  impracticable  and 
contrary  to  the  public  interest 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  arp 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (l) 
is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendn  ent 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71.  as  follows; 

PART  71-iAMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app  1348(a).  1354(d). 
1510:  E.O  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.Q  106(b);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designation  and  Reporting  Points,  dated 
)uly  18.  1994.  and  effective  September 
16,  1994,  is  amended  as  follows: 
Paragraph  6002    Class  E  airspacp  ar»>as 

designated  as  surface  area  tor  airports 
•  *  •  •  • 

AN'M  ID  E2  Idaho  Falls.  ID  (NeHJ 

Idaho  Falls.  Fanning  Field,  ID 
(lat.  43°30'59"N.  long.  1 12'04'05"\V) 
That  airspace  extending  upward  from  the 
surface  within  a  5.4-miie  radius  of  Fanning 
Field.  This  Class  E2  airspace  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
rontinuou.-ily  published  in  thf  Air[X)n 
Facility  Directory. 


AN'M  ID  E2  Mountain  Home.  ID  jNew) 
Mountain  Home  .\FB.  !D 

(lat.  43''02'37"N.  long.  lT5°52-jr  W) 
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That  airspace  extending  upward  horn  the 
surface  within  a  5.9-mile  radius  of  the 
Mountain  Home  AFB.  This  Qass  E2  airspace 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  »         •         •         • 

ANM  ID  E2  Pocalello,  ID  (New] 

Pocatello  Regional  Airport,  ID 
(lat.  42°28'55"N.  long.  112''35'42"W) 

That  airspace  extending  upward  from  the 
surface  within  a  4.5-mile  radius  of  the 
Pocatello  Regional  Airport.  This  Class  E2 
airspace  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airp<jrt/Facility  Directory. 

•  *         •  *         • 

ANM  MT  E2  Helena.  MT  [New] 

Helena  Regional  Airport,  MT 

(lat.  46''36'25"N.  long.  111°58'58 "W) 
Helena  VORTAC 
(lat.  46°36'25"N.  long.  111°57'12"W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.4-mile  radius  of  the  Helena 
regional  Airport,  and  within  2.2  miles  each 
side  of  the  Helena  VORTAC  102°  radial 
extending  from  the  4.4-mile  radius  to  4  miles 
east  of  the  VORTAC.  and  within  0.9  mile 
each  side  of  the  4.4-mile  radius  to  7  miles 
West  of  the  VORTAC.  This  Class  E2  airspace 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ANM  MTE2  Missoula.  MT  (New] 

Missoula  International  Airport,  MT 
(lat.  46''54'59"N,  long.  114''05'26"W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.4-mile  radius  of  the 
Missoula  International  Airport.  This  Class  E2 
airspace  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ANM  OR  E2  Eugene,  OR  (New] 

Eugene,  Mahlon  Sweet  Field  Airport,  OR 
(lat.  44'>07']8"N,  long.  123°13'07"W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.6-mile  radius  of  the 
Mahlon  Sweet  Field  Airport.  This  Class  E2 
airspace  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory 
*         •         ♦  »         • 

ANM  OR  E2  Medford,  OR  [New] 

Medford-Jackson  County  Airport,  OR 
(lat.  42"'22'20"N,  long.  122°52'2T'W) 
That  airspace  extending  upward  fnmi  the 

surface  within  a  4.1-mile  radius  of  the 


Medfond-Iackson  County  Airport.  This  Qass 
E2  airspace  is  effective  during  the  specific 
dates  and  times  established  in  advance  by 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

•  Ol  •  *  » 

ANM  OR  E2  Pendleton,  OR  [New] 

Pendleton  Municipal  Airport,  OR 

(lat.  45°21'42"N.  long.  n8''50'29"\V) 
PendleVan  VORTAC 
(lat.  45°4r54"N,  long.  n8°56'19"W) 
That  Birspac-e  extending  upward  from  the 
surface  within  a  4.2-mile  radius  of  the 
Pendleton  Municipal  Airport,  and  within  1.8 
miles  each  side  of  the  Pendleton  VORTAC 
273°  radial  extending  from  the  4.2-mile 
radius  to  1.8  miles  west  of  the  VORTAC.  This 
Class  E2  airspace  is  effective  during  the 
specific  dates  and  limes  established  in 
advance  by  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•         •         «         •         * 

ANM  OR  E2  Portland-Hillsboro,  OR  [New] 
Portland-Hillsboro  Airport,  OR 
(lat.  45°32'25"N,  long.  122°56'59"W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.2-mile  radius  of  the 
Portland-Hillsboro  Airport.  This  Class  E2 
airspace  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ANM  OR  E2  Salem,  OR  [New] 

Salem,  McNary  Field,  OR 

(lat.  44°54'34"N,  long.  123°00'09"W) 
That  eirspace  extending  upward  from  the 
surface  within  a  4-mile  radius  of  McNary 
Field,  this  Class  E2  airspace  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
•         •         •         •         • 

Issued  in  Seattle,  Washington  on  August 
15, 1994. 
Daniel  A.  Boyle. 

Acting  Manager,  Air  Taffic  Division. 
IFR  Doc  94-20798  Filed  8-23-94;  8:45  am] 

BILLINQ  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  94-ANlyi-38] 

Establishment  of  Class  E  Airspace 
Areas , 

AGENCt:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION}  Final  rule,  request  for 
comments. 

SUMMARY:  This  action  eslablisiies  Class 
E  airsppce  areas  at  the  Walker  Field, 


IMI 


Colorado;  Pueblo  Memorial  Airport, 
Colorado;  Casper,  Natrona  County 
International  Airport,  Wyoming;  and 
Cheyenne  Airport,  Wyoming,  ftiesently, 
these  areas  are  designated  as  Class  D 
airspace  when  the  associated  control 
tower  is  in  operation.  However, 
controlled  airspace  to  the  surface  is 
needed  when  the  control  towers  located 
at  these  areas  are  closed.  The  intended 
effect  of  this  action  is  to  provide 
adequate  Class  E  airspace  for  instrument 
flight  rule  (IFR)  operations  when  the.se 
control  towers  are  closed. 
DATES:  Effective  date— 0901  UTC, 
October  13,  1994. 

Comment  date:  Comments  must  be 
received  on  or  before  September  15, 
1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  System 
Management  Branch,  Air  Traffic 
Division.  ANM-530,  Federal  Aviation 
Administration,  Docket  No.  94-ANM- 
38, 1601  LindAvenue,  SW.,  Renton, 
Washington,  98055-^056. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region,  Suite  570, 1601  Land  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone:  (206)  227-2007. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Meliand,  ANM-536,  Airspace  and 
Procedures  Section,  System 
Management  Branch,  Air  Traffic 
Division,  ANM-530,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  areas  at  Grand  Junction. 
Walker  Field,  Colorado;  Pueblo 
Memorial  Airport.  Colorado;  Casper. 
Natrona  County  International  Airport. 
Wyoming;  and  Cheyenne  Airport. 
Wyoming.  Currently,  these  areas  are 
designated  as  Class  D  airspace  when  the 
associated  control  towers  are  in 
operation.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  IFR  operations  at  these 
airports  when  the  control  towers  are 
closed. 

As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17. 
1991,  airspace  at  an  airport  with  a  part- 
time  control  tower  should  be  designated 
as  a  Class  D  airspace  area  when  the 
control  tower  is  in  operation,  and  as  a 
Class  E  airspace  area  when  the  control 
tower  is  closed.  (56  FR  65645.) 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datura  83.  Class  E  airspace  designated 
as  surface  areas  for  airports  are 
published  in  Paragraph  6002  of  FAA 
Order  7400.9B,  dated  July  18, 1994.  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circumstances  presented,  the 
FAA  concludes  that  there  is  an 
Immediate  need  to  establish  these  Class 
E  airspace  areas  in  order  to  promote  the 
safe  and  efTicient  handling  of  air  traffic 
in  these  areas.  Therefore,  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  I'.S.C.  app.  1348(a).  1354(d). 
1510:  E.O  10854.  24  FR  9565,  3  CFR.  1959- 
19fi3  Comp..  p.  389;  49  U.S.C  106(b),  14  CFR 
n.f>9 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Panigrciph  6002     Class  E  airspace  artfos 
desirnatfd  as  a  surface  area  for  an  aiq^ort 

•  •         *         •         • 

ANM  CO  E2  Grand  Junction.  CO  (New) 

Grand  lunction.  Walker  Field.  CO 
(lat  39°07'21  "N,  long.  108°3r36"W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.7  mile-radius  of  Walker 
Field.  This  Class  E  airspace  area  shall  be 
effective  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
■  Facility  Directory. 

*  •         *         »         » 

ANM  CO  E2  Pueblo,  CO  [New) 

Pueblo  Memorial  Airport.  CO 
(lat.  38»17-21"N,  long.  104='29-48"VVJ 
That  airspace  extending  upward  from  the 
surface  within  a  5.6-mile  radius  of  the  Pueblo 
Memorial  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  publi.shed  in  the 
Airport/Facility  Directory. 

*  •         •         •         • 

ANM  WY  E2  Casper.  WY  INew) 

Casper,  Natrona  County  International 
Airport.  WY 
(lat.  46''54'59"N.  long.  114°05'26"W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.3-mile  radius  of  the 
Natrona  County  International  Airport.  This 
Class  E  airspace  area  is  effective  during  the 
spt!cific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  TTie  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Director)- 

•  •         •         •         « 

ANM  WY  E2  Cheyenne.  WY  (NewJ 

Chtiyonne.  Airjxirt.  WY 


flat.  41"'09'2r'N.  long.  104''48'46nV) 
Cheyenne  ILS  OM 

(lat.  41'08'48"N.  long  t04'^40'44"W) 
That  airspace  extending  upward  from  the 
surface  within  a  5.6-mile  radius  of  the 
Cheyenne  Airport,  and  within  1.8  miles  each 
.side  of  the  Cheyenne  ILS  localizer  east  course 
extending  from  the  5.€-mile  radius  to  the 
OM.  This  Class  E  airspac*  area  is  effective 
-during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         •         *         . 

Issued  in  Seattle.  Washington,  on  August  9 
1994. 

Temple  H.  Johnson,  Jr.. 

Manager.  Air  Traffic  Division.  .\'orf/iivc>r 
Mountain  Region. 

IFR  Doc.  94-20797  Filed  8-27-94;  8:45  am) 
BIUJNG  CODE  4S10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  «4-AffM-281 

Amendment  to  Class  E  Airspace; 
Spokane,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  the 
Spokane,  Washington.  Class  E  airspace. 
This  action  is  necessary  to  provide 
controlled  airspace  for  arriving  and 
departing  aircraft  transitioning  between 
the  en  route  and  terminal  areas  in 
eastern  Washington.  Airspace 
reclassification,  in  effect  as  of 
September  16,  1993,  has  discontinued 
the  use  of  the  term  'transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  The  area  will  be  depicted 
on  aeronautical  charts. 

EFFECTIVE  DATE:  0901  UTC.  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland.  System  Management  Branch. 
ANM-530.  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4(J5b; 
telephone  number:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 
History 

On  May  27, 1994  the  FAA  proposed 
to  amend  the  Spokane,  Washington, 
Class  E  airspace  (59  FR  27513).  No 
comments  were  received  with  regard  to 
that  notice.  However,  a  portion  of  the 
Spokane  Class  E  airspace  was 
inadvertently  omitted  because  the 
updated  reference  data  on  the  Spokane 
Class  E  airspace  had  not  then  been 
published.  Except  for  restoring  the 
portion  which  had  been  omitted,  this 


_ 
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rule  is  the  same  as  the  notira  of 
proposed  rulemaking. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Qass  E  airspace  at  Spokane, 
Washington.  It  will  provide  additional 
controlled  airspace  to  accommodate 
arrival/departure  aircraft  transitioning 
between  the  en  route  and  terminal  areas 
in  eastern  Washington.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  extending  upward  from 
700  fiset  or  more  above  the  surface  of  the 
earth  is  now  Qass  E  airsftace.  The  area 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datiun  83.  Qass  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  siirface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Tke  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  te 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(d), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(a);  14  CFR 
11.69. 


f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points; 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 
•        I*         •         *         • 

ANM  WA  E9  Spokane,  WA  [Revised] 

Spokane  International  Airport,  WA 

(lat.47''37'12'?J,  long.  117''32'02"W) 
Fairchild  AFB,  WA 

(lat.4r36'54  "N.  long.  117"39'29*'W) 
Spokane  VORTAC 

(let.  47"'33'54"N,  long.  117°37'37"W) 
Mullan  Pass  VOR/DME 
(lat.  47"'27'25"N,  long.  n5°38'46"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  on  the  north 
by  a  line  beginning  at  lat.  47°50'00"N,  long. 
118''00'04"W,  extending  to  lat.  47">50'00"N, 
long.  117''30'04"W.  to  lat.  47''58'00"N,  long. 
117''16'04"W,  to  lat.  47°5r00"N.  long. 
117''0|'04"W.  to  lat.  47°56'00"N,  long. 
lieMrw*^,  to  lat.  47O44'00"N,  long. 
116°41'04"W,  to  lat.  47°31'10'7g.  long. 
116°44'50"W,  to  lat.  47''31'50"N,  long. 
n6''5$'50"W,  to  lat.  47''40'40"N,  long. 
116''5«'50"W,  to  lat.  47°37'0O"N,  long. 
117''12'50"W,  to  lat.  47°28'00"N,  long. 
n7oir04"W,  to  lat.  47''17-0O"N,  long. 
117''4r'04"W,  to  lat.  47<'26'00"N,  long. 
118»00'04"W,  thence  to  the  point  of 
beginning;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  within  45.3 
mile  rtdius  of  Fairchild  AFB,  excluding  that 
portion  southeast  of  Spokane  bounded  on  the 
north  by  the  33.1-mile  radius  of  the  Fairchild 
AFB,  on  the  northeast  by  a  line  4  miles  south 
of  and  parallel  to  the  Spokane  VORTAC  107° 
radial,  on  the  southeast  by  the  45.3-mile 
radius  of  the  Fairchild  AFB,  on  the  southwest 
by  a  line  parallel  to  and  8.7  miles  northeast 
of  V-253;  that  airspace  south  of  Spokane 
extending  from  the  45.3-mile  radius  bounded 
on  the  east  by  a  line  parallel  to  and  8.7  miles 
east  of  V-253,  on  the  south  V-536,  on  the 
west  1^  the  east  edge  of  V-444;  that  airspace 
southeast  of  Spokane  extending  upward  bom 
6.000  feet  MSL,  bounded  on  the  north  by  the 
33.1 -mile  radius  of  Fairchild  AFB.  on  the 
northeast  by  a  line  4  miles  south  of  and 
parallel  to  the  Spokane  VORTAC  1070  radial, 
on  the  southeast  by  the  45-3  mile  radius  of 
the  Fairchild  AFB,  on  the  southwest  by  a  line 
parallel  to  and  8.7  miles  northeast  of  V-253; 
that  airspace  southeast  of  Spokane  extending 
upward  from  7,000  feet  MSL  bounded  on  the 
northwest  by  the  45.3  miles  radius,  on  the 
north  by  a  line  4  miles  south  of  and  parallel 
to  the  Mullan  Pass  VOR/DME  260«  radial,  on 
the  sootheast  by  the  north  edge  of  V-536  and 
on  the  southwest  by  a  line  parallel  to  and  8.7 
miles  northeast  of  V-253;  excluding  the 
Pullman,  VVA,  Class  E  airspace  area. 


IMI 


Is.sued  in  Seattle,  Washington,  on  August  9, 
1994. 

Temple  H.  lohnson.  Jr.. 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc  94-20796  Filed  8-23-94;  8:45  am) 
8ILUN0  CODE  4910-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  94-AQL-20] 

Establishment  of  Class  E  Airspace  SL 
James,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  St.  James  Municipal 
Airport,  St.  James,  MN,  to  accommodate 
a  Nondirectional  Beacon  (NDB), 
Runway  32.  Controlled  airspace 
extending  upward  from  700  to  1,200  feet 
above  ground  level  (AGL)  is  needed  for 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECnVE  date:  0901  UTC,  December  8, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (708) 294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Wednesday,  June  22, 1994,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
St.  James  Municipal  Airport,  St.  James. 
MN,  to  accommodate  a  Nondirectional 
Beacon  (NDB),  Runway  32  (59  FR 
32146).  The  proposal  was  to  add 
controlled  airspace  extending  from  700 
feet  to  1.200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments.  Interested 
parties  were  invited  to  participate  in  - 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
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Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  St.  James  Municipal 
Airport.  St.  James.  MN,  to  accommodate 
a  Nondirectional  Beacon  (NDB), 
Runway  32.  Controlled  airspace 
extending  from  700  to  1,200  feet  AGL  is 
needed  for  aircraft  executing  the 
approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
''significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
Impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  7l 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  TI^AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp,,  p.  389;  49  U.S  C.  106(b);  14  CFR 
11.69. 

§71.1    [Amemled] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994.  is  amended  as 
follows: 


Paragraph  6005    Qass  E  a/rspoce  areas 
listed  below  extend  upward  from  700  feet  or 
more  above  the  surface 


AGL  MN  E5  St  Junes,  MN  [Ne«v] 

St.  James  Municipal  Airport,  MN 
(let.  43''59'04"N.,  long.  94''33'23"W,) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.2-niile 
radius  of  the  St.  James  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  164°  bearing 
from  the  airport  extending  from  the  6.2-mil8 
radius  to  7  miles  southeast  of  the  airport 
*         •         •         »         • 

I-ssued  in  Des  Plaines,  Illinois  on  August 
11.1994. 

Roger  Wall, 

Manager.  Air  Traffic  Division. 

(PR  Doc.  94-20795  Filed  8-23-94:  8:45  am) 

BILUNO  COOC  4t1fr-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-13] 

Establishment  of  Class  E  Airspace; 
Concord,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Concord,  NC.  Two  Very 
High  Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  Standard  Instrument  Approach 
Procedures  (SIAPs)  have  been 
developed  for  the  Concord  Regional 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGLJ  is  needed  for  instrument  flight 
rules  (IFR)  operations  at  the  airport. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  for  IFR 
operations  at  Concord,  NC. 
EFFECTIVE  DATE:  0901  U.T.C.  September 
27.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Shipp,  Jr.,  Airspace  Section, 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5591. 

SUPPtEMENTARY  INFORMATION: 

History 

On  July  28,  1994.  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Concord,  North 
Carolina,  was  published  in  the  Federal 
Register  (59  FR  38386).  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  executing  the  VOR/DME 
Approaches  at  Concord  Regional 


Airport.  Interested  pwrties  were  invited 
to  participate  In  this  rulemaking 
proceeding  by  submitting  viritten 
comments  on  the  proposal  to  the  FAA. 
No  comments  relating  to  this  Class  E 
airspace  proposal  were  received.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9B 
dated  July  18, 1994  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Concord.  NC,  to 
accommodate  two  (2)  VOR/DME  SIAPs 
to  Concord  Regional  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  to  1200  feet  AGL  is  needed  for  IFR 
operators  executing  the  developed 
SL\Ps. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  signifitant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority  49  U.S.C  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  rx>mp..  p  389;  49  US  C.  106(g);  14  CFR 
11.69. 
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171.1     [/ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administrati(Bi  Order  7400.9B.  1994. 
Airspace  Designations  and  Reporting 
Points,  dated  July  18. 1994.  and 
effective  September  16, 1994,  is 
amended  as  follows: 

Para.  6005    Qass  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


ASO  NC  E5  Concwd.  NC  [NnH 

Concord  Regional  Airport,  ^iC 
Oat.  3S*23'm"S.  Usog.MJ'Ans'yt) 

That  aii^Moe  extending  upward  from  700 
fset  abovs  the  stufacs  vrithin  a  6.5-niile 
radius  of  the  Concord  Regional  Airport 

•        •        •        •        • 

Issued  in  CoUegs  Park.  Geogia,  on  August 
IS,  1994. 

Mkhaail.FewJeily. 
Actiitgllanager,  Air  Traffic  Division. 
Soathem  Region. 

[FR  Doc  94-20793  Piled  8-23-94;  8:45  am] 
BNiJNa  COOK  4ttO-19-M 


14  CFR  Part  71 

(Alnpeoe  Docket  No>  94-ANftl-96] 

ModMcation  Off  Class  D  Airspace; 
Cotoiado  Springs  USAF  Academy 
Airstrip,  CO 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  the  Colorado  Springs 
USAF  Academy  Airstrip,  Colorado,  by 
amending  the  area's  effective  hotu^  to 
coincide  with  the  associated  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  commimication 
with  the  air  traffic  control  tower  is 
required. 

DATES:  Effective  date— 0901  UTC. 
October  13, 1994.  Comment  date: 
Comments  must  be  received  on  or 
before  October  6, 1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to;  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  ANM-530,  Federal  Aviation 
Administration,  Docket  No.  94-ANM- 
36, 1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region.  Suite  570, 1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephraie:  (206)  227-2007. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland,  Airspace  and  Procedures 
Secti(Xi,  System  Management  Branch, 
Air  Traffic  Division,  ANM-530,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone:  (206)  227-2536. 

SUPPUMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
amend  the  regulation,  or  extend  the 
effective  date  of  the  rule. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rale 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  the  U.S.  Air  Force  Academy, 
Colorado,  by  amending  the  area's 
effecti?e  hours  to  coincide  with  the 
associated  control  tower's  hours  of 
operation.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  existed 
at  this  airport.  However,  Airspace 
Reclassification,  effective  September  16, 
1994,  discontinued  the  use  of  the  terms 
"airport  traffic  area"  and  "control 
zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effiective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  commimication 
with  this  air  traffic  control  tower  is 
required. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 


Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9B  dated  July  18. 1994.  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circimistances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  modify  this  Class  D 
airspace  area  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  this  area.  Therefore,  I  find  that  notice 
and  public  procedures  imder  5  U.S.C 
553(b)  are  impracticable  and  contrary  to 
the  public  interest. 

The  FAA  has  determined  that  this 
regtilation  only  involves  an  established 
body  of  technical  regulaticms  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  undear  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3> 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  of  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1346(a),  1354(a), 
1510;  E.0. 10854,  24  FH  9565.  3  CFR,  1959- 
1963  Comp.,  p.  369;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.93.  Airspace 
£)esignations  and  Reporting  Prants, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000    General 

•         »         *         •         * 


IMI 
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ANM  CO  D  ColonMio  Spri^  USAF 
Academy,  CX>  (Revisedl 

Colorado  Springs  USAF  Academy  Aiistrip. 

(Lat.  aS^SS'll"  N.,  long.  104°48'47"  W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  8,600  feet  MSL 
within  a  3-mile  radius  of  the  USAF  Academy 
Airstrip,  excluding  that  airspace  within  the 
Colorado  Springs,  CO,  Class  C  airspace  area 
This  Class  D  airspace  area  is  effective  during 
the  speciHc  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dale  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
*         *         *         »         » 

Issued  in  Seattle,  Washington,  on  July  22, 
1994. 

Charles  Davis, 

Acting  \4anager.  Air  Traffic  Division. 
Northwest  Mountain  Region. 
[PR  Doc.  94-20659  Filed  8-23-94;  8:45  amj 
BILLING  CODE  4»10-t3-M 


14CFRPart71 

[Airspace  Docket  No.  94-ASO-q 

Establishment  of  Class  D  Airspace: 
Robins  AFB,  GA,  Amendment  of  Class 
D  Airspace  and  Establishment  of  Class 
E  Airspace:  Middle  Qeorgia  Regional 
Airport,  Macon,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMARY:  This  action  establishes  a  new 
and  separate  Class  D  airspace  at  Robins 
AFB,  Georgia.  Robins  AFB  has  a  full 
time  air  traffic  control  tow^er.  This 
action  amends  the  Class  D  airspace  at 
Middle  Georgia  Regional  Airport. 
Macon,  Georgia,  by  removing  Robins 
AFB  from  the  Macon,  Georgia,  Class  D 
description.  This  action  also  establishes 
Class  E  airspace  at  Middle  Georgia 
Regional  Airport,  Macon,  Georgia,  when 
the  associated  control  tower  is  closed. 
The  intent  of  this  action  is  to  clarify 
when  two-way  communication  with 
these  air  traffic  control  towers  is 
required  and  to  provide  adequate  Class 
E  airspace  for  instnmient  approach 
procedures  when  the  Middle  Georgia 
Regional  Airport  control  tower  is  closed. 

EFFECTIVE  DATE:  0901  U.T.C..  October 
13.  1994. 

FOR  FUm>CR  INFORMATION  CONTACT: 
Robert  L.  Shipp,  Jr.,  Airspace  Section. 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  tei^bone  (404) 
305-5591. 


SUPPLEMENTARY  INFORMATION: 
History 

On  June  6, 1994,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71 J  to  establish 
a  new  independent  Class  D  airspace  at 
Robins  AFB,  Georgia.  (59  FR  29214). 
Additionally,  the  FAA  is  amending 
Class  D  airspace  and  establishing  Class 
E  airspace  at  the  Middle  Georgia 
Regional  Airport.  Macon,  Georgia.  Prior 
to  Airspace  Reclassification,  an  Airport 
Traffic  Area  (ATA)  and  a  control  zone 
existed  at  these  airports.  However, 
Airspace  Reclassification,  effective 
September  16, 1994,  discontinued  the 
use  of  the  terms  "airport  traffic  area" 
and  "control  zone,"  replacing  them  vdth 
the  designation  "Class  D  airspace". 
Robins  AFB  was  incorporated  in  the 
Class  D  airspace  for  Middle  Georgia 
Regional  Airport,  Macon,  Georgia. 
Robins  AFB  has  a  full  time  control 
tower.  However,  the  Macon  Radar 
Approach  Control/Tower,  which 
controls  aircraft  for  the  Middle  Georgia 
Regional  Airport,  is  part  time.  This 
action  amends  the  Class  D  airspace  at 
Middle  Georgia  Regional  Airport  by 
removing  Robins  AFB  from  the  Macon, 
Georgia,  Class  D  airspace  and 
designation.  This  action  also  establishes 
Qass  E  surface  airspace  at  the  Middle 
Georgia  Regional  Airport,  Macon, 
Georgia,  to  provide  adequate  controlled 
airspace  for  instrument  approach 
procedures  when  the  Macon  Radar 
Approach  Control/Tower  is  dosed. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  cm  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  This  amendment  is  the  same 
as  that  proposed  in  the  notice. 

Designations  for  class  D  and  Class  E 
airspace  respectively  are  published  in 
Paragraphs  5000,  and  6002  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994.  The  Class 
D  and  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  D  airspace  at  Robins  AFB,  Georgia 
and  amends  Class  D  airspace  at  Middle 
Georgia  Regional  Airport,  Macon, 
Georgia.  This  amendment  also 
establishes  Class  E2  surface  airspace  at 
Middle  Georgia  Regional  Airport, 
Macon,  Georgia,  when  the  associated 
control  tower  is  closed.  The  Class  D  and 


E  airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sttl^ts  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDEDJ 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(8), 
1510;  E  O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U  S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Para  5000    Class  D  Airspace 


ASO  GA  D  Robins  AFB.  Georgia  [New] 
Robins  AFB,  Georgia 

(Lat  32"38'25"  N,  long.  83"35'31"  W) 
That  airspace  extending  upw.      from  the 
surface  to  and  including  2.900  f<  .t  .MSL 
within  a  5.5-nii!e  radius  of  Robins  AFB, 
excluding  the  portion  north  of  a  line 
connecting  the  2  points  of  intersection  within 
a  4.1-niile  radius  circle  centered  on  the 
Middle  Georgia  R^onal  Airport.  Macon, 
Geoi^ia. 
•         •         •         •         • 

ASOGA  D  MACON,  GA  f Revised) 

Macon.  Middle  Georgia  Regional  Airport,  CA 
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(LaL  32"'41'34"  N.  long.  83°38'57"  W) 
Robins  AFB.  GA 
(Lat.  32'38'25" N.  long.  83''35'31 " W) 
That  airspace  extending  upward  &om  tho 
surfece  to  and  including  2.900  feet  MSL 
within  a  4.1-mile  radius  of  Middle  Georgia 
Regional  Airport,  excluding  the  portion  south 
of  a  line  connecting  the  2  points  of 
intersection  within  a  5.5-mile  radius  circle 
centered  on  the  Robins  AF*B  Airport.  This 
Class  D  airspace  area  is  effective  during  the 
specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Port!  6002    Class  E  airspace  designated  as 
an  extension  to  a  Class  D  surface  area 


ASO  GA  E2  Macon,  GA  (New] 

Macon,  Middle  Georgia  Regional  Airport.  GA 

(Lat  32»41'34"  N.  long.  sa'SS'S?"  W) 
Robins  AFB.  GA 
(Lat  32''38'25"  N.  long.  83''35'31"  W) 
That  airspace  extending  upward  from  the 
surface  within  4.1-mile  radius  of  Middle 
Georgia  Regional  Airport,  excluding  the 
portion  south  of  a  line  connecting  the  2 
points  of  intersection  within  a  5.5-mile 
radius  circle  centered  on  the  Robins  AFB 
Airport.  The  Qass  E  airspace  area  is  effGctive 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  tho 
Airport/Facility  Directory. 
•         •         •         •         * 

I«$uod  in  College  Park.  Georgia,  on  July  28. 
1994. 

Walter  EDeaky, 

Acting  Manager.  Air  Traffic  Division. 
Southam  Region. 

(FR  Doc  94-20666  Filed  8-23-94;  8:45  um| 
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[Airspace  Docket  No.  94-AGL-8] 

Alteration  of  VOR  Federal  Airway  V-2 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  tlie 
airspace  designation  for  Federal  Airway 
V-2  in  the  vicinity  of  BuOalG.  NY.  In  the 
airspace  designation,  the  "Aylmer  087°" 
radial  is  changed  to  the  "Aylmer  086°" 
radial  to  correct  a  typographic  error. 
EFFECTIVE  DATE:  0901  u.t.c,  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 


Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  71  of  the 
Federtl  Aviation  Regulations  (14  CFR 
part  71)  amends  the  airspace 
designation  for  VOR  Federal  Airway  V- 
2.  In  the  designation,  the  "Aylmer  087°" 
radial  is  changed  to  the  "Aylmer  086°" 
radial.  This  action  is  editorial  in  nature. 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary, 
because  this  action  is  a  minor  technical 
amendmeni  in  which  the  public  is  not 
particularly  interested.  Domestic  VOR 
Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.98  dated  July  18.  1994,  and 
effective  September  16,  1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airway  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
regul^ion  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory-  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Autbority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  8.O.  10854.  24  FR  9565.  3  CFR.  195»- 
1963  a>mp..  p  389;  49  It.S  C.  106(g);  14  CFR 
n.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 


IMI 


Administration  Order  7400.98.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  601  Ola )— Domestic  VOR  Federal 
Ain^-ays 


V-2  (Revised) 

From  Seattle,  WA;  Ellensburg,  VVA;  Moses 
Lake,  WA;  Spokane.  WA;  Mullan  Pass,  ID: 
Missoula.  MT;  Drummond,  MT;  Helena,  MT; 
INT  Helena  119°  and  Livingston,  MT,  322° 
radials;  Livingston;  Billings,  MT;  Miles  City, 
MT;  24  miles,  90  miles,  55  MSL,  Dickinson. 
ND;  10  miles,  60  miles,  38  MSL,  Bismarck, 
ND;  14  miles.  62  miles,  34  MSL.  )amostown. 
ND;  Fargo,  ND;  Alexandria,  MN;  Gopher, 
MN;  Nodine,  MN;  Lone  Rock.  WI;  Madison. 
WI;  Badger.  Wl;  Muskegon,  MI;  Lansing.  MI; 
Salem.  MI;  INT  Salem  093°  and  Aylmer.  ON. 
Canada.  254°  radials;  Aylmer;  INT  Aylmer 
086°  and  Buffalo,  NY,  259°  radials;  Buffalo; 
Rochester.  NY;  Syracuse.  NY;  Utica,  NY; 
Albany,  NY;  INT  Albany  094°  and  Gardner. 
MA,  284°  radials;  to  Gardner.  The  airspace 
within  Canada  is  excluded. 
»••»■» 

Issued  In  Washington.  DC.  on  August  17. 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doa  94-20792  Filed  8-23-94,  8:45  ami 

BILUMG  CODE  49tO-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-10] 

Modification  of  Class  E  Airspace; 
Minneapolis,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Minneapolis,  MN,  to 
accommodate  a  Standard  Instrument 
Approach  Procedure  (SIAP)  at  Airlake 
Airport,  Lakeville.  MN.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  for  aircraft  executing  the 
approach.  The  intended  affect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

EFFECTIVE  DATE:  0901  UTC,  October  18, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-756«. 
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SUPPLEMENTARY  MFORMATKM: 
History 

On  Wednesday,  April  20, 1994.  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  Airspace  at 
Minneapolis,  MN  (59  PR  18770).  The 
proposal  was  to  add  controlled  airspace 
extending  from  700  feet  to  1200  feet 
AGL  for  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  the  proposal  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18. 1994.  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  airspace  at  Minneapolis.  MN,  to 
acoHnmodate  a  Standard  Instrument 
Approach  Procedure  (SlAP)  at  Airlake 
Airport.  Lakeville,  MN.  Controlled 
airspace  extending  from  700  to  1200  feet 
AGL  is  needed  for  aircraft  executing  the 
approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  appUcable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  r^ulatory  action"  rnider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticif>ated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adf^tion  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(b);  14  CFR 
11.69. 

J  71.1    [Amended] 

2-  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGL  MN  E5  Minneapolis,  MN  [Revised! 

Minneapolis-St.  Paul  International  (Wold- 
Chamberlain)  Airport,  MN 

(ut.  4A'5yo3"  N.,  long,  ga-^z'ss  -w.) 

Minneapolis,  Anoka  County-Blaine  Airport 
(lanes  Field),  MN 

(Lat  45°08'42"  N..  long.  93«12'40"  W  ) 
St  Paul,  Lake  Elmo  Airport,  MN 

(Lat  44''59'51"  N..  long.  92''51'21"  W.) 
Lakeville,  Airlake  Airport,  MN 

fLat  44''37'40~  N.,  long.  93*1 3'41"  W.) 
MinneapoHs-St.  Paul  International  (Wold- 
Chamberlain)  Airport  DME  Antenna 

(Ut  44''52'29"  N..  long  93012'24"  W.) 
St.  Paul  Downtown  Holman  Field.  MN 

(Lat  44''56'04"  N..  long.  93°03'36"  W.) 
Farmington.  MN  VORTAC 

(Lat  44''37'34"  N..  long.  gS'lO'SS"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  20-inile  radius 
of  the  Minneapolis-St  Paul  International 
(Wold  Chamberlain]  Airport  DME  antenna 
including  that  airspace  extending  beyond  the 
20-mile  radius  of  the  Minneapolis-St  Paul 
International  (Wold  Chamberlain)  Airport 
DME  antenna  within  a  6.4  mile  radius  of  the 
Anoka  County-Blaine  Airport  (Janes  Field) 
and  within  a  6.3-Fnile  radius  of  the  Lake 
Elmo  Airport  and  within  a  6.4-mile  radius  of 
the  Airlake  Airport  and  within  3.3  miles  each 
side  of  the  084°  bearing  from  the  Farmington 
VORTAC  extending  from  the  6.4-mile  radius 
to  14.8  miles  east  of  the  Airlake  Airport. 
•         •         «         »         • 

Issued  in  Des  Plaines,  Illinois,  on  August 
11,1994. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 

IFR  Dor.  94-20799  Filed  8-2J-94:  8:45  am) 
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lAirapM*  Docket  No.  9»-ANM-42] 

Modification  of  Class  E  Airspace; 
Portland,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  a 
final  rule  published  on  May  6,  1994,  in 
which  a  portion  of  the  airspace 
description  was  inadvertently  omitted. 
EFFECTIVE  DATE:  August  24, 1994. 
f(M  FURTHER  Mf  ORMATKM  CONTACT:  Ted 
Melland,  System  Management  Brandj 
(ANM-530),  Air  Traffic  Division, 
Federal  Aviation  Administration,  1601 
Lind  Avenue  SW..  Renton.  Washington 
98055-^056.  Telephone:  (206)  227- 
2536. 

SUPPLEMENTARY  INFORMATION:  On  May  6, 
1994,  the  Federal  Aviation 
Administration  published  a  final  rule 
that  amended  the  Portland.  Oregon, 
Class  E  airspace  area  to  accommodate 
arrival/departure  aircraft  transitioning 
between  the  en  route  airway  structure 
and  the  Portland,  Oregon  terminal  area. 
However,  that  action  inadvertently 
omitted  the  NJewburg  VORTAC  215" 
radial  in  the  airspace  description.  This 
action  corrects  that  error. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  in  the  Federal  Register  on 
May  6, 1994  (59  FR  23619;  Federal 
Register  Document  94-10955).  and  the 
corresponding  description  in  FAA 
Order  7400.9A,  which  is  incorporated 
by  reference  in  14  CFR  71.1,  are 
corrected  as  follows: 

§71.1    [Corrected] 

On  page  23619,  in  the  third  column, 
the  description  for  the  Portland 
International  Airport,  Oregon  Class  E 
airspace  is  corrected  to  read  as  follows: 

Paragraph  6005    Qass  E  airspace  cr^s 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 
*         •         *         »         » 

ANM  OR  E5  Portland.  OR  [Corrected) 
Portland  International  Airport,  OR 

(Ut  45°35'19  "  ,\'..  long.  122''35  SI'  W.) 
Newburg  VORTAC.  OR 

(Ut  45^211 2"  N.,  long.  122'5a'41"  W  ) 
Cbrwaliis  VORyDME,  OR 

(Ut  44'>29'58"  N.,  long.  123*17'37"  W.) 
McMinnville  Municipal  Airport,  OR 

(Ut.  45»11'40"  N.,  long.  123*^-09"  W.) 

That  airspace  extending  upnvard  from  700 
feet  above  the  surfisce  within  a  line  beginning 
at  lat.  45"59'59"  N,  long.  123''30TM"  W;  to  lat 
45°59'59~  N.  long.  122«07-50"  W:  thence  via 
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a  6.2S-niile  radius  centered  at  lat  4S''54'50" 
N.  long.  122'02'50"  W  clock-wise  to  lat. 
45'49'40"  N.  long.  121*58'0(r  W;  thence  via 
a  line  to  lat  45''46'30"  N.  long.  122»O4'0O"  W; 
south  along  long.  122°04'0(r  W;  bounded  on 
the  south  by  lat.  45"09'59"  N.  and  on  the  west 
by  long.  123»30'04"  W,  and  within  a  4.3-mile 
radius  of  the  McMinnville  Municipal  Airport 
and  mthln  2  miles  each  side  of  the  Newburg 
VORTAC  215°  radial  extending  from  lat. 
45»09'59''  N.  to  19.8  miles  southwest  of  the 
Newbuig  VORTAC;  that  airspace  extending 
upward  from  1,200  feet  atmve  the  surface 
bounded  on  the  north  by  laL  46''30'29"  N. 
extending  from  2.7  miles  offshore  to  V-25. 
and  on  the  east  by  V-25.  on  the  south  by  V- 
536  to  Corvailis  VOR/DME.  thence  via  lat 
4'4°29'59"  N.  to  a  point  2.7  miles  offehor«. 
and  on  the  west  by  a  line  2.7  miles  offshore 
to  the  point  of  beginning. 
•         •         *         •         • 

Issued  in  Seattle.  Washington,  on  July  20. 
1994. 

Temple  H.  lohnson,  Jr., 

Manager,  Air  Traffic  Division.  Northweat 
Mountain  Region. 

(FR  Doc.  94-20658  Filed  8-23-94;  8:45  ami 
nUMO  COM  4t1»-13-M 


14CFRPart73 

[Airspace  Dodwt  No.  93-A8W-28] 

Establishment  of  Restricted  Area- 
6302E,  Fort  Hood,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUtMARV:  This  action  establishes 
Restricted  Area  R-6302E,  Fort  Hood. 
TX.  above  the  existing  Restricted  Areas 
R-6302A.  B,  C.  and  D.  at  Fort  Hood.  TX. 
Restricted  Area  R-6302E  will  provide 
special  use  airspace  to  accommodate  the 
firing  of  heatseeker  missiles  at  the  Fort 
Hood  Army  Airfield  (AAF)  weapons 
complex. 

EFFECTIVE  DATE:  0901  UTC.  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Riley,  Military  Operations 
Program  Office  (ATM-420).  Office  of 
Air  Traffic  System  Management.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-7130. 

SUPPl£MENTARV  INFORMATION: 
History 

On  May  6. 1994.  the  FAA  proposed  to 
amend  part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  part  73)  by 
establishing  Restricted  Area.  R-6302E. 
Fort  Hood.  TX.  above  the  existing 
Restricted  Areas  R-6302A,  B.  C.  and  D 
(59  FR  23644).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 


proceeding  by  submitting  wTitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
73.63  of  part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8B  dated  March  9. 1994. 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  establishes 
Resfricted  Area.  R-6302E.  Fort  Hood, 
TX,  above  the  existing  Restricted  Areas 
R-6302A.  B,  C.  and  D.  to  accommodate 
the  firing  of  heatseeker  missiles  at  the 
Fort  Hood  AAF  weapons  complex.  The 
ma»mum  altitude  of  the  existing  Fort 
Hood  restricted  area  is  30.000  feet  mean 
sea  level  (MSL).  Restricted  Area  R- 
6302E  will  coincide  with  the  existing 
lateral  boundaries  of  Restricted  Areas 
R-6302A.  B.  C.  and  D.  and  will  extend 
h-oni  30.000  feet  MSL  to  45.000  feet 
MSL.  This  action  is  a  result  of  a  Special 
Use  Airspace  Review  conducted  at  the 
Fort  Hood  AAF  in  May  1993.  Restricted 
Are*  R-6302E  will  be  a  joint-use 
restricted  area,  activated  by  NOT  AM  48 
hours  in  advance,  not  to  exceed  90  days 
per  year,  weather  makeup  days 
included.  The  airspace  will  be  returned 
to  the  controlling  agency  when  not 
required  for  military  activities.  The  U.S. 
Array  does  not  expect  any  increase  in 
the  total  annual  usage  of  the  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regvlatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  is  not  subject  to 
environmental  assessments  or 
procedures  under  FAA  Order  1050.1D, 
Policies  and  Procedures  for  Considering 
Environmental  Impacts. 

List  of  Subiects  in  14  CFR  Part  73 

A  rspace.  Navigation  (air). 


IMI 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73.  as  follows: 

PART7a-{AMENDEb] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510. 1522:  E.O.  10854;  24  FR  9565.  3  CFR. 
1959-1963  Comp..  p.  389;  49  U.S.C  106(g): 
14  CFR  11.69. 

§73.63    [Anwnded} 

2.  Section  73.63  is  amended  as. 
follows: 

R-6302E  Fort  Hood.  TX  [New] 

Boundaries.  Beginning  at  lat.  31'24'dl"N  . 
long.  97°48'01"W.; 
To  lat.  31''23'01"N..  long.  97"'43'01"W.: 
To  lat.  31'22'08"N.,  long.  97°41'56"W.: 
To  lat  31''21'01"N..  long.  97''41'01"W.:  - 
To  lat  31''20'01"N..  long.  97''41'01"W.: 
To  lat  31''14'01"N..long.  97''33'01"\V.; 
To  lat  31»66'01"N..  long.  97»33'01'TV.: 
To  lat  31»08'01"N.,  long.  97"'39'01"\V,; 
To  lat  31''10'01"N.,  long.  97»41'01"W.; 
To  lat  Sl^Og'Ol'N..  long.  97'43'31"W.; 
To  lat  31''09'01"N..  long.  97''55'01"W.; 
To  lat  31'16'01"N..  long_97''54'01"W.: 
To  lat  31"'19'01"N..  long.  97<'5r01"\V.;- 
To  the  point  of  beginning. 

Designated  altitudes.  30.000  foet  MSL  to 
45.000  feet  MSL 

Times  of  designation.  By  NOT  AM  48  hours 
in  advance. 

Controlling  agency.  FAA.  Houston  ARTCC. 

Using  agency.  U.S.  Army.  Commanding 
Officer,  Fort  Hood,  TX. 

Issued  in  Washington.  DC.  on  August  17. 
1994. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(PR  Doc  94-20791  Filed  8-23-94;  8:45  ami 

BHJJNQ  CODE  4•1».1»^J 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200.  230. 239,  270  AND 
274 

[Release  Nos.  33-7083;  IC-204€6;  File  No. 
S7-2&-93] 

RIN3235-AF96 

Post-Effective  Amendments  to 
Investment  Company  Registration 
Statements 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule  and  form 

amendments;  rescission  of  rule. 

StJMMARY:  The  Commission  is  adopting 
rule  and  form  amendments  to  revise  the 
procedures  by  which  investment 
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companies,  including  insurance 
company  separate  accountSi  file  post- 
effective  amendments  to  registration 
statements.  The  Commission  also  is 
adopting  a  rule  providing  procedures  by 
which  closed-end  interval  companies 
file  post-effective  amendments  and 
subsequent  registration  statements.  The 
amendments  simplify  the  operation  of 
the  current  rules  and  expand  the 
conditions  under  which  post-effective 
amendments  filed  by  investment 
companies  are  permitted  to  become 
effective  automatically. 
EFFECTIVE  DATE:  The  amendments  will 
become  effective  on  October  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Bishop,  Attorney,  or  Kenneth 
J.  Herman.  Deputy  Office  Chief,  (202) 
942-0721,  Office  of  Disclosure  and 
Adviser  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATK3N:  The 

Securities  and  Exchange  Commission 
("Commission")  today  is  adopting:  (1) 
amendments  to  rule  485  (17  CFR 
230.4851  under  the  Securities  Act  of 
1933  115  U.S.C.  77a  et  seq.]  ("Securities 
Act"),  the  rule  under  which  post- 
effective  amendments  to  registration 
statements  filed  by  open-end 
management  investment  companies 
("mutual  funds")  and  unit  investment 
trusts  ("UTTs")  (collectively,  "funds") 
become  effective  automatically;  (2)  rule 
486  |17  CFR  230.486),  which  establishes 
procedures  similar  to  rule  485  for 
closed-end  interval  funds; '  (3) 
conforming  amendments  to  Form  N-lA 
(17  CFR  239.15A,  274.11AJ,  Form  N-2 
117  CFR  239.14,  274.11a-l].  Form  N-3 
[17  CFR  274.11b  and  239.17al,  and 
Form  N-4  (17  CFR  274.11c  and 
239.17b],  the  forms  used  by  mutual 
funds,  closed-end  management 
investment  companies  and  insurance 
company  separate  accounts  that  offer 
variable  annuity  contracts,  to  satisfy  the 
registration  statement  requirements  of 
the  Investment  Company  Act  of  1940 
[15  U.S.C.  80a-l  et  seq.]  ("1940  Act") 
and  to  register  securities  under  the 
Securities  Act,  and  Form  Sr-6  [17  CFR 
239.16),  the  form  used  by  UITs  to 


'  Cuirenl  rule  486,  which  is  the  counterpart  to 
rule  485  for  post-effective  amendncr.'!,  C.eu  l.y 
insurance  company  separate  accounts  that  issue 
variable  annuity  and  variable  life  insurance 
contracts,  is  being  rescinded.  These  separate 
accounts  are  eligible  to  use  rule  485.  as  amended. 
New  rule  486  was  originally  proposed  as  rule  485a 
in  Investment  Company  Act  Release  Na  19391 
(Apr.  7, 1993)  iS8  FR  19361  (Apr.  14.  1993)).  The 
Ccnnmission  is  adopting  separately  a  related 
amendment  to  rule  415  under  the  Securities  Act 
that  will  permit  closed-end  interval  funds  to  offer 
securities  on  a  delayed  or  continuous  basis.  See 
Investment  Company  Act  Rel.  No.  20487. 


register  securities  under  the  Securities 
Act;  and  (4)  technical  and  conforming 
amendments  to  rule  6e-3(T)  under  the 
1940  Act  [17  CFR  270.6e-3(T)],  rule  487 
under  the  Securities  Aet  [17  CFR 
230.487),  and  rule  30-5  of  the 
Commission's  Rules  of  Practice  and 
Investigations  [17  CFR  200.30-5). 

I.  Executive  Summary 

The  Commission  is  amending  rule 
485  under  the  Securities  Act.  Rule  485 
permits  post-effective  amendments  to 
registration  statements  filed  by  mutual 
funds  and  UITs  to  become  effective 
automatically  [i.e.,  without  Commission 
or  staff  action).  The  amendments 
simplify  the  operation  of  the  current 
rules  and  expand  the  conditions  under 
which  post -effective  amendments  filed 
under  paragraph  (b)  of  rule  485  by 
mutual  funds  and  UITs  are  permitted  to 
become  effective  immediately  ("B- 
Amendments"). 

The  amendments  to  rule  485  permit 
funds  to  file  B-Amendments  for  seven 
additional  purposes— four  purposes  as 
originally  proposed  by  the  Commission 
and  three  purposes  as  suggested  by 
commenters.  These  purposes  include 
delaying  the  effective  date  of  a 
previously-filed  post-effective 
amendment,  updating  the  fund's 
discussion  of  its  performance,  revising 
portfolio  manager  disclosure,  and 
adding  interim  financial  statements.  The 
Commission  may  suspend  the  ability  of 
a  fund  to  file  B-Amendments  for  a 
specified  time  if  the  fund  has  filed  a  B- 
Amendment  luider  circumstances  in 
which  paragraph  (b)  is  not  available.  In 
addition,  the  Commission  is  amending 
rule  485  to  provide  that  a  post-effective 
amendment  filed  pursuant  to  paragraph 
(a)  ("A-Amendment")  that  adds  a  new 
series  will  not  become  effective  until  the 
seventv-fiflh  day  after  filing. 

Finally,  the  Commission  is  adopting 
new  rule  486  to  permit  closed-end 
management  investment  companies  and 
business  development  companies  that 
periodically  repurchase  their  shares  in 
accordance  wiih  rule  23c-3  under  the 
1940  Act  [17  CFR  270.23c-3l  to  file 
certain  post-effective  amendments  and 
registration  statements  that  become 
effective  automatically. 

n.  Background 

On  September  21, 1993.  the 
Commission  issued  a  release  proposing 
for  public  comment  amendments  to  rule 
485  under  the  Securities  Act 
("Proposing  Release"). ^  Rule  485 
permits  post-effective  amendments  to 
registration  statements  filed  by  mutual 


funds  and  UTTs  to  become  effective 
automatically  (i.e.,  without  Commission 
or  staff  action).  Post-effective 
amendments  eligible  to  be  filed  under 
paragraph  (b)  of  rule  485  ("B- 
Amendments"),  which  only  may  be  for 
one  or  more  of  the  four  purposes 
specified  by  the  rule,'  may  become 
effective  immediately  upon  filing  or,  at 
the  option  of  the  fund,  up  to  20  days 
after  filing.  All  other  post-effective 
amendments  are  filed  under  paragraph 
(a)  of  rule  485  ("A-Amendments").  and 
become  effective  60  days  after  filing  or, 
at  the  option  of  the  fund,  up  to  80  days 
after  filing.  The  60-day  period  provides 
the  staff  of  the  Division  of  Investment 
Management  ("Division")  with  time  to 
review  and  comment  on  the  post- 
effective  amendments.  The  amendments 
will  simplify  the  operation  of  the 
current  rules  and  expand  the  conditions 
under  which  post-effective  amendments 
filed  by  mutual  funds  and  UITs  are 
permitted  to  become  effective 
immediately. 

The  Commission  received  15 
comment  letters  on  the  proposed 
amendments.'*  In  general,  the 
commenters  supported  the  adoption  of 
the  proposed  amendments  and  staled 
that  the  revisions  would  improve  the 
process  by  which  mutual  funds  file 
post-effective  amendments.  Most  of  the 
commenters,  however,  believed  that 
certain  aspects  of  the  proposal  should 
be  modified  or  eliminated.  The 
Commission  is  adopting  the  proposed 
amendments  and  related  form  changes, 
modified  to  reflect  many  of  the 
comments  received. 

III.  Discussion 

A.  Additional  Purposes  for  Filing  B- 
Amendments 

Under  rule  485,  as  amended,  a  fund 
may  file  a  B- Amendment  for  seven 
additional  purposes.  The  first  four 
purposes,  which  are  being  adopted 
substantially  as  proposed,  were 
supported  by  most  of  the  commenters. 
The  remaining  purposes  were 
recommended  by  commenters  in 
response  to  the  Commission's  request 
for  comment  on  additional  purposes  for 


'Investment  Company  Ad  Rel.  No.  19722  (Sept 
21.  1993)  |58  re  50291  (Sept.  27.  1993)|. 


'These  purposes  include,  increasing  the  amount 
of  securities  offered:  registering  an  inderinile 
amount  of  securities  as  permitted  by  section  24!r) 
of  the  1940  Act  (15  U.S.C.  80a-24(n);  updating 
Tinancial  statements  within  four  to  sLx  months  aftpr 
the  effective  date  of  the  registration  statement;  an<i 
amending  the  registration  statereem  to  update 
financial  statements  "and  other  information"  as 
required  by  section  T0(«)(3)  of  the  Securities  Act 
and  "in  conjunction  therewith"  to  make  "such 
other  non-material  changes  as  the  registrant  deem.> 
appropriate." 

'All  comment  letters,  including  a  summary'  of  the 
comments  prepared  by  the  staff,  have  been  placed 
In  Public  Comment  File  No.  S7-26-93. 
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which  B-Amendments  would  be 
appropriate. 

1.  Delaying  the  Effective  Date  of  a 
Post-Effective  Amendment  Under 
Paragraph  (a) 

The  Commission  is  adopting  new 
paragraph  (b)(l)(v)  to  permit  ^ds  to 
use  a  B-Amendment  to  delay  the 
effective  date  of  an  A-Amendment  for 
up  to  30  days  (rather  than  20  days,  as 
proposed).  Previously,  a  fund  had  to  file 
another  A-Amendment  to  delay  the 
effectiveness  of  an  A-Amendment 
beyond  the  60-  to  80-day  pwriiod  and 
then  had  to  request  that  the  staff 
accelerate  the  effective  date  of  the 
second  A-Amendment  if  the  desired 
delay  was  for  less  than  60  days.' 

2.  Disclosure  in  Response  to  Item  5A 
of  Form  N-IA 

The  Commission  is  adopting 
paragraph  (b)(l)(vi),  as  proposed,  to 
allow  funds  to  file  a  B-Amendment  to 
include  a  description  of,  or  changes  to, 
the  management's  discussion  of  bind 
performance  provided  in  response  to 
Item  5A  of  Form  N-1  A.  The  information 
provided  in  response  to  this  item  will 
change  every  year,  and  permitting  these 
changes  to  be  made  pursuant  to  a  B- 
Amendment  will  alleviate 
administrative  burdens  on  both  funds 
and  the  Commission.'^ 

3.  Non-Material  Changes  to  the 
Registration  Statement 

The  Commission  is  adopting 
paragraph  (b)(l)(vii),  as  proposed,  to 
permit  B-Amendments  to  be  filed  to 
make  any  non-material  change  to  the 
registration  statement  at  any  time. 
Previously,  rule  485  only  permitted 
certain  non-material  changes  to  be  made 
in  conjunction  with  an  annual  update  of 
the  registration  statement. 

The  Commission  solicited  comment 
whether  the  "materiality"  standard  has 
proved  workable  for  funds  and  whether 
a  different  standard  would  provide 
greater  certainty  while  facilitating  staff 
review  of  post-effscUve  amendments 
that  may  raise  legal  or  disclosure  issues. 
Several  commenters  stated  that  the 
materiality  standard  has  proved 
workable  and  that  funds  and  their 
counsel  are  accustomed  to  making 
determinations  as  to  materiality  when 
drafting  disclosure  for  prospectuses  and 
statements  of  additional  information. 
One  conunenter  asked  whether,  under 


the  materiality  standard,  rule  485 
permits  Use  of  a  B-Amendment  for  the 
purpose  of  converting  a  single 
prospectus  that  relates  to  several  series 
funds  to  multiple  prospectuses  each  of 
which  relates  to  one  or  more  series.'' 
The  Commission  believes  that  the 
changes  made  in  such  a  post-effective 
amendment  (or  in  a  post-effective 
amendment  that  combines  several  series 
that  are  being  sold  pursuant  to  separate 
prospectuses  into  one  prospectus) 
generally  would  not  be  material  and  that 
the  post-«ffective  amendment  could  be 
filed  as  a  B-Amendment." 

4,  Discretionary  Authority  to  Permit 
Automatic  Effectiveness 

The  Commission  is  adopting 
paragraph  (b)(l)(ix).  as  proposed,  to 
allow  the  Commission,  on  a 
discretionary  basis,  to  permit  Qertain 
types  of  post-effective  amendments  not 
otherwise  eligible  to  be  filed  as  B- 
Amendments  to  become  effective 
automatically  without  opportunity  for 
staff  review.  Requests  for  permission  to 
file  post<effective  amendments  under 
this  new  paragraph  should  be  made  by 
a  letter  to  the  Division  of  Investment 
Management.^ 

5.  Adding  Interim  Financial 
Statements 

As  suggested  by  two  commenters,  the 
Commission  is  amending  paragraph 
(b)(l)(iii]  to  allow  a  fund  to  file  a  B- 
Amendnient  for  the  purpose  of 
amending  the  registration  statement  to 
add  interim  financial  statements  as 
required  by  applicable  accounting 
rules. '"  Rule  3-18  of  Regulation  S-X  [17 
CFR  2ia3-18]  requires  a  fund  to  add 
interim  financial  statements  if  the  fund 
files  a  post-effective  amendment  under 
rule  485(a)  that  it  expects  to  become 


'  A  iww  note  to  rule  483  clarifies  how  to 
determiiM  th«  date  of  automatic  effectiveness.  The 
note  explains  thai  funds  should  count  the  day 
following  the  filing  date  as  the  flru  date  of  the  time 
period.  For  «xaffipTe,  an  A-Amendment  Bled  on 
November  1  would  become  effective  on  December 
31. 

*The  information  required  by  Item  SA  may  be 
omitted  from  the  prospectus  If  it  is  Included  in  the 
fund's  annual  report. 


^  Mutual  funds  often  organize  themselves  as 
series  companies  and  offer  investors  an  opportunity 
to  invest  in  one  or  more  "portfolios."  each  of  which 
has  a  specific  imraatment  objective.  The  mutual 
fund  will  offer  a  series  or  class  of  shares  that 
represents  an  interest  in  the  portfolio  in  which  the 
investor  desires  to  participate. 

"  Of  coutte.  other  revised  disclosure  may  be 
included  la  such  a  post-effective  amendment  that 
would  be  material  and  preclude  the  use  of  a  B- 
Amendme&t 

*  As  discussed  in  the  Proposing  Release,  exercise 
of  this  authority  would  permit,  for  example, 
subetantialy  identical  revisions  contained  in  post- 
effective  aaiandments  Tiled  by  a  number  of  funds 
in  a  fimd  complex  to  become  effective  upon  filing 
without  Division  review  if  the  Division  had 
previously  had  an  opportunity  to  review  one  of 
them.  Fout  commenters  suggested  codifying  this 
standard  aa  an  pdditioiial  purpose  for  Tiling  a  B- 
Ameadmant.  The  Commission  believes  that  it  is 
preferable  to  address  thaaa  situations  on  a  case-by- 
case  tMsis  since  revised  language  in  the  prospectus 
of  one  type  of  a  fund  may  not  constitute  full 
disclosure  in  a  prospectus  of  another  type  of  fund. 

"> Previously,  paragraph  (bKlXUi)  only  allowed  a 
fund  to  file  a  B-Amendment  to  bring  annual 
financial  sUtements  up  to  date  under  section 
10(a)(3)  of  the  Smnirities  Act  (IS  U.S.C  77j(aX3)]. 


effective  more  than  245  days  after  the 
date  of  the  fund's  balance  sheet' '  Under 
new  paragraph  (b)(l)(iii),  a  post- 
effective  amendment  otherwise  eligible 
to  be  filed  as  a  B-Amendment  would  not 
lose  its  eligibility  because  it  contains 
interim  financial  statements. 

6.  Disclosing  a  Change  in  Portfolio 
Manager 

As  suggested  by  one  commenter,  the 
Commission  is  amending  proposed 
paragraph  (b)(l)(vi)  to  permit  a  hmd  to 
file  a  B-Amendroent  to  reflect  a  change 
in  portfolio  managers. '^ 

7.  Separate  Account  UITs 

As  suggested  by  two  commenters.  the 
Commission  is  adding  a  new  paragraph 
(b)(l)(viii)  to  permit  certain  separate 
accounts  to  file  B-Amendments  in 
certain  additional  circiunstances.  A 
separate  account  offering  variable 
insurance  products  may  be  organized  as 
a  Urr  ("trust  accoimt")  investing  all  of  , 
its  assets  in  an  open-end  management 
investment  company  ("underlying 
fund").  The  trust  account  prospectus 
discloses  information  about  the  separate 
accoimt  and  the  insurance  contracts 
being  offered  and  also  contains 
summary  information  about  the 
underlying  fund.  Paragraph  (b)(l)(viii) 
permits  a  trust  account  to  amend 
disclosure  pursuant  to  a  B-Amendment 
to  refiect  amendments  to  the  registration 
statement  of  an  underlying  fund.  For 
example,  a  trust  account  could  file  a  B- 
Amendment  to  add  summary  disclosure 
about  an  additional  sub-account  that 
would  hold  the  shares  of  a  new 
underlying  hind.  In  such  instance,  the 
staff  would  have  had  the  opportunity  to 
review  the  A-Amendment  filed  by  the 
underlying  fimd. 

B,  Conditions  for  Filing  B- 
Amendments 

As  proposed,  the  Commission  is 
deleting  the  list  of  events  in  paragraph 
(b)(2)  that  preclude  the  filing  of  a  B- 
Amendment.  Funds  will  continue  to  be 


' '  In  addition,  a  (JIT  could  Tile  a  post -effective 
amendment  under  rule  485(a)  that  it  expects  to 
become  effective  more  than  135  days  after  the  date 
of  the  UTT's  balance  sheet.  Rule  3-12  of  Regulation 
S-X  [17  CFR  210.3-12)  requires  the  UIT  to  include 
interim  financial  statements  in  such  an  amendment. 

■^  Item  S(c}  of  Fonn  N-IA  requires  funds  (except 
money  market  funds  and  index  funds)  to  disclose 
the  name  and  title  of  the  person  or  persons 
employed  l>y  or  associated  with  the  fond  or  Its 
adviser  "who  are  primarily  lesponslble  {or  Iba  day- 
to-day  maiuigement  of  the  fund's  portfolio."  A  fund 
would  generally  inform  investors  of  a  change  in  the 
portfolio  manager  by  means  of  a  "stickor"  to  the 
fund's  prtispectus.  "rhe  sticker  wtwld  be  filed  with 
the  Commission  in  accordance  with  rule  407  under 
the  Securitiee  Act  (17  CFR  270.497|;  a  post-effective 
amendment  to  the  registiation  Hatenwut  would  not 
be  necessary  at  that  tima.  Investmam  Company  Act 
Rel.  N&  19382  (Apr.  S.  1993)  (58  FR  68  (Apr.  12. 
1993)1  at  7.  The  change  would  typically  be  raDected 
in  the  next  post-effoctiva  amaiuhnant  filed  by  the 
fund. 
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required  to  represent  that  no  material 
event  requiring  disclosure  in  the 
prospectus  has  occurred  (other  than  one 
of  the  events  specified  in  paragraph 
(b)(1))."  Commenters  agreed  that  the  list 
of  events  has  rarely,  if  ever,  been 
relevant  to  determining  w^hether  a  filing 
could  be  made  under  paragraph  (b), 
since  the  events  described  would  clearly 
result  in  material  changes. 

One  of  the  proposed  amendments 
would  have  precluded  a  fund  from 
filing  a  B- Amendment  if  the  fund  had 
failed  to  file  a  report  on  Form  N-SAR 
for  the  most  recent  period  for  which  a 
filing  is  required.  This  proposal  was 
criticized  as  unnecessary  and 
potentially  unfair  to  fimds.  The 
Commission  was  urged  to  use 
enforcement  remedies  to  punish  late 
filers  rather  than  condition  rule  485,  as 
proposed.  Upon  reconsideration,  the 
Commission  has  decided  not  to  adopt 
the  proposed  limitation  on  use  of 
paragraph  (b).  Funds  are  reminded  that 
failure  to  timely  file  Form  N-SAR  is  a 
violation  of  Section  30  of  the  1940  Act 
[15  use  8Ga-30]  for  which  penahies  are 
prescribed. '■• 

C.  Extending  Time  Period  for  B- 
Amendments 

As  suggested  by  several  commenters, 
the  Commission  is  amending  paragraph 
(b)  of  the  rule  to  permit  B-Amendments 
to  become  effective  up  to  30  days  (rather 
than  20  days,  as  proposed)  after  filing. 

D.  Suspension  of  Use  of  485(b) 
The  Commission  is  adopting,  as 

proposed,  a  new  provision  that  will 
permit  the  Commission  to  suspend  a 
fund's  ability  to  use  paragraph  (b)  if  a 
fund  designates  an  amendment  as  a  B- 
Amendment  when  it  is  not  eligible  to 
use  that  paragraph."  The  amendment  is 
intended  to  deter  misuse  of  paragraph 
(b)  and  is  similar  to  a  provision  in  rule 
487  under  which  registration  statements 
of  UITs  may  become  effective 
automatically."^ 

Two  commenters  opposed  the 
provision,  one  of  which  asserted  that 
misuse  of  rule  485  stems  from 
uncertainty  over  the  availability  of 
paragraph  (b).  The  amendments  to 
paragraph  (b)  (discussed  above)  that  are 
being  adopted  today  should  clarify  the 


"As  under  the  current  rule,  if  counsel  prepares 
or  reviews  the  B-Amendment,  counsel  must  furnish 
a  written  representation  that  the  amendment  does 
not  contain  disclosure  that  would  render  it 
ineligible  to  become  effective  under  paragraph  (b) 
of  this  section.  Paragraph  (bKS)  of  rule  485. 

'*  See  Section  42  of  the  1940  Act  (15  U.S.C  80a- 
41). 

"  Paragraph  (cM2).  The  Commission  is  also 
amending  the  Rule  30-5  of  the  Rules  of 
Organization  and  Program  Management  to  delegate 
to  the  Division  Director  the  authority  to  issue 
suspensions. 

'•Paragraph  (c)(2)  of  rule  487. 


requirements  for  filing  B-Amendments. 
Funds  and  their  counsel  who  are  unsure 
whether  a  particular  amendment  might 
preclude  use  of  paragraph  (b)  are 
encouraged  to  contact  the  Division  staff 
prior  to  filing  the  amendment.'"' 

E.  Post-Effective  Amendments  Adding 
Series 

The  Commission  is  amending  rule 
485  to  provide  that  an  A-Amendment 
adding  a  new  series  will  not  become 
effective  until  75  days  after  filing. 
Previously,  A-Amendments  became 
effective  60  days  after  filing  or,  at  the 
option  of  the  fund,  up  to  80  days  after 
filing. 

The  Commission  proposed  an 
amendment  to  rule  485  to  prohibit 
funds  from  using  rule  485  for 
amendments  that  add  a  new  series  to  an 
existing  open-end  investment  company. 
Under  the  proposal,  a  post-effective 
amendment  that  added  a  series  would 
not  become  effective  automatically,  but 
would,  \jnder  section  8(c)  of  the 
Securities  Act  |15  U.S.C.  77h(c)|, 
become  effective  only  when  the 
Division  declared  it  effective  pursuant 
to  delegated  authority.  The  Commission 
proposed  this  amendment  because  the 
staff  and  funds  have  often  found  that, 
due  to  the  significance  of  the  disclosure 
issues  presented,  the  60-day  period  for 
an  A-Amendment  to  become 
automatically  effective  often  did  not 
provide  an  adequate  opportunity  to 
complete  the  disclosure  review 
process.'" 

Nearly  all  of  the  commenters  opposed 
the  proposed  amendment.  Several 
commenters  noted  that  the  new 
disclosure  in  a  post-effective 
amendment  adding  a  new  series  usually 
is  limited  to  the  discussion  of 
investment  objectives,  policies  and  risks 
of  investment  in  the  new  series  and  thus 
such  an  amendment  is  not  the 
equivalent  of  a  new  registration 
statement  as  suggested  in  the  Proposing 
Release.  All  the  commenters  agreed  that 
the  level  of  certainty  in  the  effective 
date  of  a  post-effective  amendment  is 
important  for  controlling  the  costs  of 
printing  prospectuses  and  to  the 
successful  launch  of  a  new  series. 


"B-Amendments  are  generally  not  reviewed  by 
the  staff  and  the  misuse  of  paragraph  (b)  may  not 
be  discovered  for  some  time  after  the  B-Amendment 
has  become  effective.  Under  paragraph  (c)(2)  of  rule 
485.  as  aiT>ended,  the  suspension  would  become 
effective  on.  and  the  period  of  the  suspension 
measured  from,  the  date  on  which  t)»e  Commission 
furnishes  written  notice  of  the  suspension  and  not 
on  the  date  on  which  the  improper  B- Amendment 
was  filed.  Paragraph  (c)(2)  of  rule  485.  as  amended. 

'•  Although  it  is  the  policy  of  the  staff  to  provide 
comments  on  post-effective  amendments  within  45 
days  of  filings,  funds  often  find  it  difficult  to 
respond  to  the  staffs  comments  prior  to  the  60th 
day  after  filing. 


After  balancing  the  commenters" 
concern  for  certainty  in  the  effective 
date  of  a  post -effective  amendment  with 
the  need  for  sufficient  time  to  review 
post-effective  amendments  adding  a 
new  series,  the  Commission  is 
amending  paragraph  (a)  to  provide  that 
post-effective  amendments  adding  a 
new  series  become  effective  75  days 
after  filing. '«  This  amendment  would 
provide  funds  with  a  greater  degree  of 
certainty  concerning  when  their 
registration  statement  will  become 
effective,  yet  provide  sufficient  time  for 
comments  to  be  resolved.^' 

F.  Pule  486 

The  Commission  is  adopting  new  rule 
486  substantially  as  reproposed  in  the 
Proposing  Release,  with  minor  changes 
to  conform  to  those  made  in  rule  485. 
Rule  486  permits  closed-end 
management  investment  companies  and 
business  development  companies  that 
periodically  repurchase  their  shares  in 
accordance  with  rule  23c-3  under  the 
1940  Act  ("closed-end  interval  funds") 
to  file  certain  post-effective 
amendments  and  registration  statements 
that  become  effective  automatically.-' 
The  initial  proposal  of  rule  486 
recognized  that  closed-end  interval 
funds  may  need  continuously  effective 
registration  statements  and  would 
benefit  if  certain  filings  could  become 
effective  automatically. 22  Most 
comments  on  the  original  proposal 
supported  the  rule."  The  Proposing 
Release  repropiosed  the  rule  to  conform 


"Paragraph  (a)(2)  of  rule  485  as  arwndpd.  A  fund 
may  designate  a  longer  period — up  to  95  days — 
before  the  registration  statement  becomes  effective. 
The  Commission  expects  thai  a  fund  will  designate 
a  longer  period  if  it  believes  that  the  filing  raises 
i.ssues  that  will  require  more  than  75  davs  to 
resolve.  In  addition,  a  hjnd  could  file  a  B- 
Amendment  pursuant  10  new  paragraph  (bUlUv)  to 
extend  the  time  period  bv  up  to  30  days.  Sve 
Section  D.A.  of  this  Release. 

"The  Division  intends  to  continue  to  s«>li  to 
provide  comments  on  post -effective  amendments 
that  add  a  new  series  within  45  days  of  filing. 

"  Like  rule  23c-3.  rule  486  originated  in  a 
recommendation  of  the  Division  of  Investment 
Management.  Division  of  Investment  Management. 
SEC  Protecting  Investors;  A  Half  Century  of 
Investment  Company  Regulation  at  453  (19921 
(discussion  of  the  possibility  of  subjecting  closed- 
end  companies  that  make  repurchase  offers  to 
registration  requirements  like  those  applicable  to 
open-end  fundJs). 

"Investment  Company  Act  Rel.  No.  19391.  supra 
note  1 . 

''Several  commenters  urged  the  Commission  to 
extend  the  proposed  rule  to  all  closed-end  funds 
that  repurchase  their  own  securities,  not  just  thoee 
uiaking  periodic  repurchase  offers  under  rule  23c- 
3,  or  to  all  closed-end  hinds.  None  of  the 
commenters.  however,  identified  any  other  group  of 
dosed-end  funds  with  a  dear  need  iot 
automatically  effective  amendments.  In  the  absence 
of  a  showing  of  such  a  need,  the  Coounlulon  has 
retained  the  proposed  limitation  of  the  rule  to 
Interval  fimds. 
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to  proposed  changes  in  rule  485. 2* 
Comments  on  the  Proposing  Release  did 
not  address  rule  486. 

G.  Technical  and  Conforming 
Changes 

The  Commission  is  adopting  revisions 
to  the  cover  page  of  Forms  N-IA.  N-2, 
N-3.  N-4  and  S-6  to  provide  additional 
boxes  for  the  fund  to  indicate  the 
paragraph  of  rule  485  or  rule  486  on 
which  it  is  relying.  The  Commission 
also  is  adding  a  new  paragraph  4  of 
Instruction  E  of  Form  N-2  which 
explains  that  closed-end  interval  funds 
may  Ble  automatically  effective  post- 
effective  amendments  or  registration 
statements  under  rule  486,  that  rule  429 
under  the  Securities  Act  (17  CFR 
230.429]  permits  the  use  of  a  combined 
prospectus  when  filing  a  new 
registration  statement  to  register 
additional  shares,  and  that  the  filing  fee 
for  such  a  statement  extends  only  to 
additional  shares  registered. 

IV.  ECEeetive  Date 

The  amendments  will  become 
effective  on  October  11, 1994  as  to  post- 
effective  amendments  (or,  in  the  case  of 
closed-end  interval  funds,  new 
registration  statements  registering 
additional  shares)  filed  on  or  after  that 
date  with  the  Commission. 

V.  ReguUtory  Flexibility  Act  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C. 
603,  was  published  in  Investment 
Company  Act  Rel.  No.  19722.  No 
comments  were  received  on  this 
analysis.  The  Commission  has  prepared 
a  Final  Regulatory  Flexibility  Analysis, 
a  copy  of  which  may  be  obtained  by 
contacting  Janice  M.  Bishop,  EHvision  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
N\V..  Washington,  DC  20549. 

List  of  Subjects  in  17  CFR  Parts  200, 
230.  239,  270  and  274 

Administrative  practice  and 
procedure;  Authority  delegations 
(Government  agencies);  Investment 
companies;  Reports  and  recordkeeping 
requirements;  Securities. 

Text  of  Final  Rule  and  Form 
Amendments 

In  accordance  with  the  foregoing, 
Chapter  U,  Title  17  of  the  Code  of 


"As  reproposed,  rule  486  generally  expandod  the 
pennissible  use  of  B- Amendments,  subject  to 
certain  contingencies,  including  prior  effectiveness 
of  a  related  registration  statement  or  post-effective 
amendment  within  the  prior  two  years.  Some 
changes  in  rule  485  were  not  proposed  for  rule  486. 
such  as  revisions  concerning  flnanciat  statements 
(or  a  new  fund,  investment  performance 
information,  and  adding  a  new  series  or  portfolio. 


Federal  Regulations  is  amended  as 
follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  TTie  authority  citation  for  Subpart 
A  continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s.  78d-l.  78d-2. 
78w.  7Bi/(d),  79t,  77SSS,  80a-37,  80b-ll, 
unless  otherwise  noted. 

***** 

2.  Tlie  authority  citation  for  Subpart 
M  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77s,  78w.  79t,  77sss. 
80a-37,  80b-ll:  E.O.  11222.  3  CFR.  1964- 
1965  C3omp.;  5  CFR  735.104  unless  otherwise 
noted. 

3.  Section  200.30-5  is  amended  by 
revising  paragraph  (b-2)  introductory 
text  aad  paragraph  (b-2)(l);  by 
redesignating  paragraphs  (b-3)  and  (b- 
4)  as  paragraphs  (b-4)  and  (b-5);  and  by 
adding  a  new  paragraph  (b-3)  to  read  as 
follows: 

%  200.3(^       Deiegatton  of  aulhortty  to 
DIrecter  of  Division  of  Investment 
Management 


(b-2)  With  respect  to  post-effective 
amendments  filed  pursuant  to 
§  230.485(a)  or  §  230.486(a}  of  this 
chapter: 

(1)  To  suspend  the  operation  of 
paragraph  (a)  of  such  sections  and  to 
issue  KTitten  notices  to  registrants  of 
such  suspensions; 
•        *        •        *        • 

(b-3)  With  respect  to  post-effective 
amendments  filed  pursuant  to 
§  230.485(b)  or  §  230.486(b)  of  this 
chapter: 

(1)  To  approve  additional  purposes 
for  post-effective  amendments  which 
shall  be  eligible  for  immediate 
effectiveness  pursuant  to  paragraph  (b) 
of  such  sections. 

(2)  To  suspend  the  operation  of 
paragraph  (b)  of  such  sections  and  to 
issue  written  notices  to  registrants  of 
such  suspensions. 

4  *  *  *  * 

4.  By  amending  paragraph  (e)(l)(ii)  of 
§  200.735-5  by  revising  the  reference 

17  CFR  230.486(b)"  to  read  "17  CFR 
230.485(b)". 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

5.  Tlie  authority  citation  Part  230 
continues  to  read  in  part  as  follows: 

Authority;  15  U.S.C.  77b,  77f,  77g,  77h.  77j. 
77s.  77sss.  78c.  78/,  78m.  78n.  78o,  78w. 


78//(d).  79t,  80a-8.  80a-29.  80a-30.  and  80a- 
37,  unless  otherwise  noted. 

*         •         *         *         * 

6.  By  revising  §  230.485  to  read  as 
follows: 

§  23a485    Effective  date  of  post-effective 
amendments  filed  by  certain  reglstefed 
investment  companies. 

(a)  Automatic  Effectiveness.  (1)  Except 
as  otherwise  provided  in  this  section,  a 
post-effective  amendment  to  a 
registration  statement  filed  by  a 
registered  open-end  management 
investment  company,  imit  investment 
trust  or  separate  account  as  defined  in 
section  2(a)(37)  of  the  Investment 
Company  Act  of  1940  [15  USC  80a- 
2ta)(37)]  shall  become  effiective  on  the 
sixtieth  day  after  the  filing  thereof,  or  a 
later  date  designated  by  the  registrant  on 
the  facing  sheet  of  the  amendment, 
which  date  shall  be  no  later  than  eighty 
days  after  the  date  on  which  the 
amendment  is  filed. 

{2)  A  post-effective  amendment  filed 
by  a  registered  open-end  management 
investment  company  for  the  piupose  of 
adding  a  series  shall  become  effective 
on  the  seventy-fifth  day  after  the  filing 
thereof  or  a  later  date  designated  by  the 
regiistrant  on  the  facing  sheet  of  the 
amendment,  which  date  shall  be  no 
later  than  ninety-five  days  after  the  date 
on  which  the  amendment  is  filed. 

(3)  The  Commission,  having  due 
regard  to  the  pubUc  interest  and  the 
protection  of  investors,  may  declare  an 
amendment  filed  luider  this  paragraph 
(a)  effective  on  an  earlier  date. 

(b)  Immediate  Effectiveness.  Except  as 
otherwise  provided  in  this  section,  a 
post-effective  amendment  to  a 
registration  statement  filed  by  a 
registered  open-end  management 
investment  company,  unit  investment 
trust  or  separate  account  as  defined  in 
section  2(a)(37)  of  the  Investment 
Company  Act  of  1940  [15  USC  80a- 
2(a)(37)]  shall  become  effective  on  the 
date  upon  which  it  is  filed  with  the 
Commission,  or  a  later  date  designated 
by  the  registrant  on  the  facing  sheet  of 
the  amendment,  which  date  shall  be  not 
later  than  thirty  days  after  the  date  on 
which  the  amendment  is  filed,  except 
that  a  post-effective  amendment 
including  a  designation  of  a  new 
effective  date  pursuant  to  paragraph 
(b)(l)(v)  of  this  section  shall  become 
effective  on  the  new  effective  date 
designated  therein.  Provided,  that  the 
following  conditions  are  met: 

(1)  It  is  filed  for  no  purpose  other  than 
one  or  more  of  the  following: 

(i)  Increasing  the  number  or  amount 
of  securities  proposed  to  be  offered 
under  section  24(e)(1)  of  the  Investment 
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Company  Act  of  1940  |15  U.S.C  80a- 
24(e)(l)l; 

(ii)  Registering  an  indefinite  number 
or  amount  of  securities  under  section 
24(f)  of  the  Investment  Company  Act  of 
1940  115  U.S.C  80a-24(0)  and 
§  270.24f-2  of  this  chapter; 

(iii)  Bringing  the  financial  statements 
up  to  date  under  section  10(a)(3)  of  the 
Securities  Act  of  1933  [15  U.S.C. 
77j{a)(3))  or  Rules  3-12  or  3-18  of 
Regulation  S-X  (17  CFR  210.3-12  and 
210.3-18); 

(iv)  Complying  with  an  undertaking  to 
file  an  amendment  containing  financial 
Statements,  which  may  be  unaudited, 
within  four  to  six  months  after  the 
effective  date  of  the  registrant's 
registration  statement  under  the 
Securities  Act  of  1933  |15  U.S.C.  77a  et 
sea.]; 

(v)  Designating  a  new  effective  date 
for  a  previously  filed  post-effective 
amendment  pursuant  to  paragraph  (a)  of 
this  section,  which  has  not  yet  become 
effective,  Provided,  that  the  new 
effective  date  shall  be  no  earlier  than  the 
effective  date  designated  in  the 
previously  filed  amendment  under 
paragraph  (a)  of  this  section  and  na  later 
than  thirty  days  after  that  date; 

(vi)  Disclosmg  or  updating  the 
information  required  by  Items  5(c)  or  5A 
of  Form  N-IA  [17  CFR  239.15A  and 
274.11A1; 

(vii)  Making  any  non-material  changes 
which  the  registrant  deems  appropriate: 

(viii)  In  the  case  of  a  separate  account 
registered  as  a  unit  investment  trust,  to 
make  changes  in  the  disclosure  in  the 
unit  investment  trust's  registration 
statement  to  reflect  changes  to 
disclosure  in  the  registration  statement 
of  the  investment  company  in  which  the 
unit  investment  trust  invests  all  of  its 
assets;  and 

(ix)  Any  other  purpose  which  the 
Commission  shall  approve. 

(2)  The  registrant  represents  that  the 
amendment  is  filed  solely  for  one  or 
more  of  the  purposes  sp>ecified  in 
paragraph  (b)(1)  of  this  section  and  that 
no  material  event  requiring  disclosure 
in  the  prospectus,  other  than  one  listed 
in  paragraph  (b)(1)  of  this  section  or  one 
for  which  the  Commission  has  approved 
a  fihng  under  paragraph  (b)(l)(ix)  of  this 
section,  has  occurred  since  the  latest  of 
the  following  three  dates: 

(i)  the  effective  date  of  the  registrant's 
registration  statement; 

(ii)  the  effective  date  of  its  most  recent 
post-efTective  amendment  to  its 
registration  statement  which  included  a 
prospectus;  or 

(iii)  the  filing  date  of  a  post-effective 
amendment  filed  under  paragraph  (a)  of 
this  section  which  has  not  become 
effective. 


(3)  The  amendment  recites  on  its 
facing  sheet  that  the  registrant  proposes 
that  the  amendment  will  become 
effective  imder  paragraph  (b)  of  this 
section. 

(4)  The  representations  of  the 
registrant  referred  to  in  paragraph  (b)(2) 
of  this  section  shall  be  made  by 
certification  on  the  signature  page  of  the 
post-efiective  amendment  that  the 
amendment  meets  all  the  requirements 
for  effectiveness  under  paragraph  (b)  of 
this  section.  If  counsel  prepared  or 
reviewed  the  post-effective  amendment 
filed  under  paragraph  (b)  of  this  section, 
counsel  shall  furnish  to  the  Commission 
at  the  time  the  amendment  is  filed  a 
written  representation  that  the 
amendment  does  not  contain 
disclosures  that  would  render  it 
ineligible  to  become  effective  under 
paragraph  (b)  of  this  section. 

(c)  Incomplete  or  Inaccurate 
Amendments;  Suspension  of  Use  of 
Paragraph  (b)  of  this  section.  (1)  No 
amendment  shall  become  effective 
under  paragraph  (a)  of  this  section  if, 
prior  to  the  effective  date  of  the 
amendment,  it  should  appear  to  the 
Commission  that  the  amendment  may 
be  incomplete  or  inaccurate  in  any 
material  respect,  and  the  Commission 
furnishes  to  the  registrant  written  notice 
that  the  effective  date  of  the  amendment 
is  to  be  suspended.  Following  such 
action  by  the  Commission,  the  registrant 
may  file  with  the  Commission  at  any 
time  a  petition  for  review  of  the 
suspension.  The  Commission  will  order 
a  hearing  on  the  matter  if  a  request  for 
such  a  hearing  is  included  in  the 
petition.  If  the  Commission  has 
suspended  the  effective  date  of  an 
amendment,  the  amendment  shall 
become  effective  on  such  date  as  the 
Commission  may  determine,  having  due 
regard  to  the  public  interest  and  the 
protection  of  investors. 

(2)  The  Commission  may,  in  the 
manner  and  under  the  circumstances  set 
forth  in  this  paragraph  (c)(2),  suspend 
the  ability  of  registrant  to  file  a  post- 
effective  amendment  under  ftaragraph 
(b)  of  this  section.  The  notice  of  such 
suspension  shall  be  in  writing  and  shall 
specify  the  period  for  which  such 
suspension  shall  remain  in  effect.  The 
Commission  may  issue  a  suspension  if 
it  appears  to  the  Commission  that  a 
registrant  which  files  a  post-effective 
amendment  under  paragraph  (b)  of  this 
section  has  not  complicKl  with  the 
conditions  of  that  paragraph.  Any 
suspension  under  this  paragraph  (c)(2) 
shall  become  effective  at  such  time  as 
the  Commission  furnishes  written 
notice  thereof  to  the  registrant.  Any 
such  suspension,  so  long  as  it  is  in 
effect,  shall  apply  to  any  post-effective 


amendment  that  has  been  filed  but  has 
not,  at  the  time  of  such  suspension, 
become  effective,  and  to  any  post- 
effective  amendment  that  may  be  filed 
after  the  suspension.  Any  suspension 
shall  apply  only  to  the  ability  to  file  a 
post-effective  amendment  pursuant  to 
paragraph  (b)  of  this  section  and  shall 
not  otherwise  affect  any  post-effective 
amendment.  Following  this  action  by 
the  Commission  the  registrant  may  file 
with  the  Commission  at  any  time  a 
petition  for  review  of  the  suspension. 
The  Commission  will  order  a  hearing  on 
the  matter  if  a  request  for  a  hearing  is 
included  in  the  petition. 

(d)  Subsequent  Amendments.  (1) 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  a  post-effective 
amendment  that  includes  a  prospectus 
shall  not  become  effective  under 
paragraph  (a)  of  this  section  if  a 
subsequent  post-effective  amendment 
relating  to  the  prospectus  is  filed  before 
such  amendment  becomes  effective. 

(2)  A  post-effective  amendment  that 
includes  a  prospectus  shall  become 
effective  under  paragraph  (a)  of  this 
section  notwithstanding  the  filing  of  a 
subsequent  post-effective  amendment 
relating  to  the  prospectus.  Provided,  that 
the  following  conditions  are  met: 

(i)  the  subsequent  amendment  is  filed 
under  paragraph  (b)  of  this  section:  and 

(ii)  the  subsequent  amendment 
designates  as  its  effective  date  either: 

(A)  the  date  on  which  the  prior  post- 
effective  amendment  was  to  become 
effective  under  paragraph  (a)  of  this 
section;  or 

(B)  a  new  effective  date  designated 
under  paragraph  (b)(l)(v)  of  this  section. 
In  this  case  the  prior  post -effective 
amendment  filed  under  paragraph  (a)  of 
this  section  and  any  prior  post -effective 
amendment  filed  imder  paragraph  (b)  of 
this  section  shall  also  become  effective 
on  the  new  effective  date  designated 
under  paragraph  (b)(l)(v)  of  this  section. 

(3)  Notwithstanding  paragraphs  (d)(1) 
and  (d)(2)  of  this  section,  if  another 
post-effective  amendment  relating  to  the 
same  prospectus  is  filed  under 
paragraph  (a)  of  this  section  before  the 
prior  amendments  filed  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
have  become  effective,  none  of  such 
prior  amendments  shall  become 
effective  under  this  section. 

(e)  Certain  Separate  Accounts.  For 
purposes  of  this  section,  a  post-effective 
amendment  to  a  registration  statement 
for  an  offering  of  securities  by  a 
registered  open-end  management 
investment  compkany  or  unit  investment 
trust  as  those  terms  are  used  in 
paragraphs  (a),  (b),  and  (e)  of  this 
section  and  as  such  amendments  are 
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referred  to  in  paragraphs  (c)  and  (d)  of 
this  section,  shall  include  a  post- 
elective  amendment  to  an  offering  of 
securities  by  an  insurance  company 
funded  through  a  separate  accoimt.  as 
defined  in  section  2(a)(37)  of  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a-2(a)(37)|.  where  the  separate 
account  need  not  register  under  the 
Investment  Company  Act  of  1940  under 
section  3(cKll)  thereof  |15  U.S.C.  80a- 
3(cKll)]. 

(0  Electronic  Filers.  (1)  When 
ascertaining  the  date  of  filing,  electronic 
rders  should  not  presume  a  registration 
statement  has  been  accepted  until  notice 
of  acceptance  has  been  received  from 
the  Commission. 

(2)  Attention  is  directed  to  the 
requirements  of  the  relevant  regi.stratioii 
statement  form  and  §  230.483 
concerning  certain  items  of  financial 
information  (the  Financial  Data 
Schedule)  that  may  be  required. 

Note:  To  determine  the  date  of 
automatic  effectiveness,  the  day 
following  the  filing  date  is  the  first  day 
of  the  time  period.  For  example,  a  post- 
effective  amendment  filed  under 
paragraph  (a)  of  this  section  on 
November  1  would  become  effective  on 
December  31. 

7.  By  revi.sing  §  230.486  to  read  as 
follows: 

§230.486    Effective  date  of  post-effective 
amendments  and  registration  statements 
filed  iiy  caftain  closed-end  management 
investment  companies. 

(a)  Automatic  Effectiveness.  Except  as 
otherwise  provided  in  this  section,  a 
post -effective  amendment  to  a 
registration  statement,  or  a  registration 
statement  filed  for  the  purpose  of 
registering  additional  shares  of  common 
stock  for  which  a  registration  statement 
fded  on  Form  N-2  (§§  239.14  and 
274.1  la-1  of  this  chapter)  is  effective. 
filed  by  a  registered  closed-end 
management  investment  company  or 
business  development  company  which 
makes  periodic  repurchase  offers  under 
§  270.23C-3  of  Uiis  chapter,  shall 
become  effective  on  the  sixtieth  day 
after  the  filing  thereof,  or  a  later  date 
designated  by  the  registrant  on  the 
facing  sheet  of  the  amendment  or 
registration  statement,  which  date  shall 
not  be  later  than  eighty  days  after  the 
date  on  which  the  amendment  or 
registration  statement  is  filed.  Provided. 
that  the  Commission,  having  due  regard 
to  the  public  interest  and  the  protection 
of  investors,  may  declare  an  amendment 
or  registration  statement  filed  under  this 
paragraph  (a)  effective  on  an  earlier 
date. 

(b)  Immediate  Effecti\'eness.  Except  as 
otherwise  provided  in  this  section,  a 


post-effective  amendment  to  a 
registration  statement,  or  a  registration 
statement  for  additional  shares  of 
common  stock,  filed  by  a  registered 
closed-end  management  investment 
company  or  business  development 
company  which  makes  periodic 
repurchase  offers  under  §  270.23c-3  of 
this  chapter,  shall  become  effective  on 
the  date  on  which  it  is  filed  with  the 
Commission,  or  a  later  date  designated 
by  the  registrant  on  the  facing  sheet  of 
the  amendment  or  registration 
statement,  which  date  shall  be  not  later 
than  thirty  days  after  the  date  on  which 
the  amendment  or  registration  statement 
is  filed.  ex(  opt  that  a  post-effective 
amendment  iiuiuding  a  designation  of  a 
new  effective  date  under  paragraph 
(b)(l)(|ii)  of  this  section  shall  become 
effective  on  the  new  effective  date 
designated  therein,  Provided,  that  the 
following  conditions  are  met: 

(1)  It  is  filed  for  no  purpose  other  than 
one  or  more  of  the  following: 

(i)  Registering  additional  shares  of 
common  stock  for  which  a  registration 
statement  filed  on  Form  N-2  (§§  239.14 
and  274.11a-l  of  this  chapter)  is 
effective: 

(ii)  Bringing  the  financial  statements 
up  to  date  under  section  10(a)(3)  of  the 
Act  lis  U.S.C.  77j(a)(3)l  or  rule  3-18  of 
Regulation  S-X  [17  CFR  210.3-18); 

(iii)  Designating  a  new  effective  date 
for  a  previously  filed  post-effective 
amendment  or  registration  statement  for 
adc'itional  shares  under  paragraph  (a)  of 
this  section,  which  has  not  yet  become 
effective.  Provided,  that  the  new 
effective  date  shall  be  no  earlier  than  the 
effective  date  designated  in  the 
previously  filed  amendment  or 
registration  statement  under  paragraph 
(a)  of  this  section  and  no  later  than 
thirty  days  after  that  date; 

(iv)  Disclosing  or  updating  the 
information  required  by  Item  9c  of  Form 
N-2  (17  CFR  239.14  and  274.11a-ll; 

(v)  Making  any  non-material  changes 
which  the  registrant  deems  appropriate; 
and 

(vi)  Any  other  purpose  which  the 
Commission  shall  approve. 

(2)  the  registrant  represents  that  the 
amendment  is  filed  solely  for  one  or 
more  ©f  the  purposes  specified  in 
paragraph  (b)(1)  of  this  section  and  that 
no  material  event  requiring  disclosure 
in  the  prospectus,  other  than  one  listed 
in  paragraph  (b)(1)  or  one  for  which  the 
Commission  has  approved  a  filing  under 
paragraph  (b)(l)(vi)  of  this  section,  has 
occurred  since  the  latest  of  the 
following  three  dates: 

(i)  the  effective  date  of  the  registrant's 
registration  statement; 

(ii)  the  effective  date  of  its  most  recent 
post-rffective  amendment  to  its 


IMI 


registration  statement  which  included  a 
prospectus;  or 

(iii)  the  filing  date  of  a  post-effective 
amendment  or  registration  statement 
filed  under  paragraph  (a)  of  this  section 
which  has  not  become  effective;  and 

(3)  The  amendment  or  registration 
statement  recites  on  the  facing  sheet 
thereof  that  the  registrant  proposes  that 
the  amendment  or  registration  statement 
will  become  effective  under  paragraph 
(b)of  this.section. 

(4)  The  representations  of  the 
registrant  referred  to  in  paragraph  (b)(2J 
of  this  section  shall  be  made  by 
certification  on  the  signature  page  of  the 
post -effective  amendment  or  registration 
statement  that  the  amendment  or 
registration  statement  meets  all  of  the 
requirements  for  effectiveness  under   - 
paragraph  (b)  of  this  section.  If  counsel 
prepared  or  reviewed  the  post-effective 
amendment  or  registration  statement 
filed  under  paragraph  (b)  of  this  section, 
counsel  shall  furnish  to  the  Commission 
at  the  time  the  amendment  or 
registration  statement  is  filed  a  written 
representation  that  the  amendment  or 
registration  statement  does  not  contain 
disclosure  which  would  render  it 
ineligible  to  become  effective  under 
paragraph  (b)  of  this  section. 

(c)  Incomplete  or  Inaccurate 
Amendments;  Suspension  of  Use  of 
Paragraph  (b)  of  this  section.  (1)  No 
amendment  or  registration  statement 
shall  become  effective  under  paragraph 
(a)  of  this  section  if,  prior  to  the 
effective  date  of  the  amendment  or 
registration  statement,  it  should  appear 
to  the  Commission  that  the  amendment 
or  registration  statement  may  be 
incomplete  or  inaccurate  in  any  material 
respect,  and  the  Commission  furnishes 
to  the  registrant  written  notice  that  the 
effective  date  of  the  amendment  or 
registration  statement  is  to  be 
suspended.  Following  such  action  by 
the  Commission,  the  registrant  may  file 
with  the  Commission  at  any  time  a     - 
petition  for  review  of  the  suspension. 
The  Commission  will  order  a  hearing  on 
the  matter  if  a  request  for  such  a  hearing 
is  included  in  the  petition.  If  the 
Commission  has  suspended  the  effective 
date  of  an  amendment  or  registration 
statement,  the  amendment  or 
registration  statement  shall  become 
effective  on  such  date  as  the 
Commission  may  determine,  having  due 
regard  to  the  public  interest  and  the 
protection  of  investors. 

(2)  The  Commission  may,  in  the 
manner  and  under  the  circumstances  set 
forth  in  this  paragraph  (c)(2).  suspend 
the  ability  of  a  registrant  to  file  a  post- 
effective  amendment  or  registration 
statement  under  paragraph  (b)  of  this 
section  The  notice  of  such  suspension 
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shall  be  in  writing  and  shall  specify  the 
period  for  which  such  suspension  shall 
remain  in  effect.  The  Commission  may 
issue  a  suspension  if  it  appears  to  the 
Commission  that  a  registrant  which  files 
a  post-effective  amendment  under 
paragraph  (b)  of  this  section  has  not 
complied  with  the  conditions  of  that 
paragraph.  Any  suspension  under  this 
paragraph  shall  become  effective  at  such 
time  as  the  Commission  furnishes 
written  notice  thereof  to  the  company. 
Any  such  suspension,  so  long  as  it  is  in 
effect,  shall  apply  to  any  post-effective 
amendment  or  registration  statement 
that  has  been  filed  but  has  not,  at  the 
time  of  such  suspension,  become 
effective,  and  to  any  post-effective 
amendment  or  registration  statement 
that  may  be  filed  after  the  suspension. 
Any  suspension  shall  apply  only  to  the 
ability  to  file  a  post-effective 
amendment  or  registration  statement 
under  paragraph  (b)  of  this  section  and 
shall  not  otherwise  affect  any  post- 
effective  amendment  or  registration 
statement.  Following  this  action  by  the 
Commission,  the  registrant  may  file 
with  the  Commission  at  any  time  a 
petition  for  review  of  the  suspension. 
The  Commission  will  order  a  hearing  on 
the  matter  if  a  request  for  a  hearing  is 
included  in  the  petition. 

(d)  Subsequent  Amendments.  (1) 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  a  post-effective 
amendment  or  registration  statement 
which  includes  a  prospectus  shall  not 
become  effective  under  paragraph  (a)  of 
this  section  if  a  subsequent  post- 
effective  amendment  or  registration 
statement  relating  to  the  prospectus  is 
filed  before  such  amendment  or 
registration  statement  becomes  effective. 

(2)  A  post-effective  amendment  or 
registration  statement  which  includes  a 
prospectus  shall  become  effective  under 
paragraph  (a)  of  this  section 
notwithstanding  the  filing  of  a 
subsequent  post-effective  amendment  or 
registration  statement  relating  to  the 
prospectus,  Provided,  that  the  following 
conditions  are  met: 

(i)  the  subsequent  amendment  or 
registration  statement  is  filed  under 
paragraph  (b)  of  this  section;  and 

(ii)  the  subsequent  amendment  or 
registration  statement  designates  as  its 
effective  date  either 

(A)  the  date  on  which  the  prior  post- 
effective  amendment  or  registration 
statement  was  to  become  effective  under 
paragraph  (a)  of  this  section  or 

(B)  a  new  effective  date  designated 
under  paragraph  (b)(l){iii)  of  this 
section. 

In  this  case  the  prior  post-effective 
amendment  or  registration  statement 


filed  under  paragraph  (a)  of  this  section 
and  any  prior  post-effective  amendment 
or  registration  statement  filed  under 
paragraph  (b)  of  this  section  shall  also 
become  effective  on  the  new  effective 
date  designated  under  paragraph 
(b)(l)(iii)  of  this  section. 

(3)  Notwithstanding  paragraphs  (d)(1) 
and  (d)(2)  of  this  section,  if  another 
post-effective  amendment  or  registration 
statement  relating  to  the  same 
prospectus  is  filed  under  paragraph  (a) 
of  this  section  before  the  prior 
amendments  or  registration  statements 
filed  under  paragraphs  (a)  and  (b)  of  this 
section  have  become  effective,  none  of 
such  prior  amendments  or  registration 
statements  shall  become  effective  under 
this  section. 

(e)  Condition  to  Use  of  Paragraphs  (a) 
or  (b).  A  post-effective  amendment  or 
new  registration  statement  shall  not 
become  effective  under  paragraphs  (a)  or 
(b)  of  this  section  unless  within  two 
years  prior  to  the  filing  thereof  a  post- 
effective  amendment  or  registration 
statement  relating  to  the  common  stock 
of  the  registrant  has  become  effective. 

(f)  Electronic  Filers.  (1)  When 
ascertaining  the  date  of  filing,  electronic 
filers  should  not  presume  a  registration 
statement  has  been  accepted  until  notice 
of  acceptance  has  been  received  from 
the  Commission. 

(2)  Attention  is  directed  to  the 
requirements  of  the  relevant  registration 
statement  form  and  §  230.483 
concerning  certain  items  of  financial 
information  (the  Financial  Data 
Schedule)  that  may  be  required. 

Note:  To  determine  the  date  of 
automatic  effectiveness,  the  day 
following  the  filing  date  is  the  first  day 
of  the  time  period.  For  example,  a  post- 
effective  amendment  filed  under 
paragraph  (a)  of  this  section  on 
November  1  would  become  effective  on 
December  31. 

8.  By  revising  paragraph  (c)  of 
§  230.487  to  read  as  follows: 

§230.487    Effectiveness  of  registration 
ststemenCi  filed  by  certain  unit  investment 
trusts. 

•        •        •        •        • 

(c)(1)  The  Commission  may,  in  the 
manner  and  under  the  circumstances  set 
forth  in  paragraph  (c)(2)  of  this  section, 
suspend  the  ability  of  a  unit  investment 
trust  to  designate  the  date  and  time  of 
effectiveness  of  a  series  of  such  tru.st. 
Any  such  suspension,  so  long  as  it  is  in 
effect,  shall  apply  to  any  registration 
statement  that  has  been  filed  but  has 
not,  at  the  time  of  such  suspension, 
become  effective,  and  to  any  registration 
statement  with  respect  to  any  series  of 
such  trust  that  may  be  filed  after  such 
suspension.  Any  suspension  shall  apply 


only  to  the  ability  to  designate  the  date 
and  time  of  effectiveness  pursuant  to 
paragraph  (a)  of  this  section  and  shall 
not  otherwise  affect  any  registration 
statement. 

(2)  Any  suspension  pursuant  to 
paragraph  (c)(1)  of  this  section  shall 
become  effective  at  such  time  as  the 
Commission  furnishes  written  notice 
thereof  to  the  company  or  the  sponsor 
of  the  unit  investment  trust.  The  notice 
of  such  suspension  shall  be  in  WTiting 
and  shall  specify  the  period  for  which 
such  suspension  shall  remain  in  effect. 
The  Commission  may  issue  such 
suspension  if  it  appears  to  the 
Commission  that  any  registration 
statement  containing  a  designation 
pursuant  to  this  section  is  incomplete  or 
inaccurate  in  any  material  respect, 
whether  or  not  such  registration 
statement  has  become  effective,  or  that 
the  registrant  has  not  complied  with  the 
conditions  of  this  section.  Following 
such  action  by  the  Commission,  the 
registrant  may  file  with  the  Commission 
at  any  time  a  petition  for  review  of  the 
suspension.  The  Commission  will  order 
a  hearing  on  the  matter  if  a  request  for 
a  hearing  is  included  in  the  petition. 

•  •        •        •        « 

PART  27a-RULES  AND 
REGULATJONS,  rNVESTMENT 
COMPANY  ACT  OF  1940 

9.  The  authority  citation  for  Part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37, 
80a-39  unless  othenvise  noted. 

•  «         •         •         « 

10.  By  amending  the  undesignated 
paragraph  following  paragraph 
(b)(13)(iii)(F)(4)(;7)(B)  of  §  270.6e-3(T) 
by  revising  the  reference  "Rule  486  |17 
CFR  230.486)  to  read  "Rule  485  (17  CFR 
230.485]". 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

11.  The  Authority  citation  for  Part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77h,  77).  77s, 
77SSS,  78c,  78/.  78ra,  78n,  78o(d).  78w(a), 
78//(d).  79<'.  79f,  79g,  79j,  79/,  79m,  79n,  79q, 
/9t.  80a-8,  80a-29,  80a-30  and  80a-37, 
unless  otherwise  noted, 

•  *  •  *  • 

12.  The  authority  citation  for  Fart  274 
is  revised  to  read  as  follows: 

Authority:  15  VS.C.  77f.  77g.  77h,  77j,  77s. 
78c(b),  78/.  78m,  78n.  78o(d),  80a-8.  80a-24, 
and  80a-29,  unless  otherwise  noted. 
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Note:  Forms  N-IA.  N-2,  N-3.  N-4  and  S- 
6  do  not  and  the  amendments  will  not  appear 
in  the  Code  of  Federal  Regulations. 

13.  In  Form  S-6  (referenced  in 

§  239.16)  the  reference  to  "rule  (485  or 
486)"  on  the  facing  sheet  is  revised  to 
read  "rule  485."  the  references  to 
"paragraph  (a)".are  revised  to  read 
"paragraph  (a)(i)"  (two  places),  and  the 
reference  to  "rule  (485(b)  or  486(b))"  in 
the  Signature  block  is  revised  to  read 
"rule  485(b)".  the  period  is  removed 
following  "(485  or  486)"  on  the  facing 
sheet  and  the  following  is  added  on  the 
facing  after  section  D.:  "If  appropriate, 
check  the  following  box: 
D  this  post-effective  amendment 
designates  a  new  effective  date  for  a 
previously  filed  post-effective 
amendment." 

14.  Form  N-IA  (referenced  in 
§§239.15A  and  274.11A)  is  amended  by 
revising  the  facing  sheet  before  the 
heading  "Calculation  of  Registration  Fee 
under  the  Securities  Act  of  1933"  to 
read  as  follows: 

FORM  N-IA 


It  is  proposed  that  this  filing  will 
become  efTective  (check  appropriate 
box): 

D  immediately  upon  filing  pursuant 
to  paragraph  (b) 

O  on  (date)  pursuant  to  paragraph  (b) 

D  60  days  after  Hling  pursuant  to 
paragraph  (a)(i) 

D  on  (date)  pursuant  to  paragraph 
(a)(i) 

D  75  days  after  filing  pursuant  to 
paragraph  (a)(ii) 

D  on  (date)  pursuant  to  paragraph 
(a)(ii)ofrule485. 

If  appropriate,  check  the  following 
box: 

D  this  post-effective  amendment 
designates  a  new  eHective  date  for  a 
previously  filed  post-effective 
amendment. 
•       •        •        *        » 

15.  Form  N-2  (referenced  in  §§239.14 
and  274.11a-l)  is  amended  by  revising 
the  facing  sheet  before  the  heading 
"Calculation  of  Registration  Fee  under 
the  Securities  Act  of  1933"  and  by 
adding  Instruction  E.4  to  the  General 
Instructions  to  read  as  follows: 

FORM  N-2 


It  is  proposed  that  this  filing  will 
become  effective  (check  appropriate 
box): 

D  when  declared  effective  pursuant 
to  section  8(c) 

The  following  boxes  should  only  be 
included  and  completed  if  the  registrant 


is  a  registered  closed-end  management 
investment  company  or  business 
development  company  which  makes 
periodic  repurchase  offers  under  Rule 
23c-3  under  the  Investment  Company 
Act  and  is  making  this  filing  in 
accordance  with  Rule  486  under  the 
Securities  Act: 

D  immediately  upon  filing  pursuant 
to  paragraph  (b) 
D  on  (date)  pursuant  to  paragraph  (b) 
D  60  days  after  filing  pursuant  to 
paragraph  (a) 
D  on  (date)  pmrsuant  to  paragraph  (a) 
If  appropriate,  check  the  following 
box: 

D  this  I  post-effective]  amendment 
designates  a  new  effective  date  for  a 
previously  filed  [post-effective 
amendment Kregistration  statement). 

•  AJ  •  •  * 

General  Instructions 


E.  Amendments 

•        •        •        •        ♦ 

4.  A  post-effective  amendment  to  a 
registration  statement  on  this  Form,  or 
a  registration  statement  filed  for  the 
purpose  of  registering  additional  shares 
of  common  stock  for  which  a 
registration  statement  filed  on  this  Form 
is  effective,  filed  on  behalf  of  a 
Registrant  which  makes  periodic 
repurchase  offers  pursuant  to  Rule  23c- 
3  under  the  Investment  Company  Act 
117  CFR  270.23C-3)  may  become 
effective  automatically  in  accordance 
with  Rule  486  under  the  Securities  Act 
(17  CFR  230.486].  In  accordance  with 
Rule  429  under  the  Securities  Act  (17 
CFR  230.429],  a  Registrant  filing  a  new 
registration  statement  for  the  purpose  of 
registering  additional  shares  of  common 
stock  may  use  a  prospectus  with  respect 
to  the  additional  shares  also  in 
connection  with  the  shares  covered  by 
earlier  registration  statements  if  such 
prospectus  includes  all  of  the 
information  which  would  currently  be 
required  in  a  prospectus  relating  to  the 
securities  covered  by  the  earlier 
statements.  The  filing  fee  required  by 
the  Act  and  Rule  457  under  the 
Securities  Act  [17  CFR  230.457]  shall  be 
paid  with  respect  to  the  additional 
shares  only. 

16.  la  Form  N-3  (referenced  in 
§§  239.17a  and  274.11b)  all  references  to 
"Rule  486"  are  revised  to  read  "Rule 
485"  on  the  facing  sheet  (four  places). 
General  Instruction  H.5.  (one  place)  and 
the  Signature  block  (one  place)  and  the 
reference  "(17  CFR  230.486]"  is  revised 
to  read  "(17  CFR  230.485]"  in  General 
Instruction  H.5.  (one  place)  and  by 
revising  the  facing  sheet  before  the 


heading  "Calculation  of  Registration  Fee 
under  the  Securities  Act  of  1933"  to 
read  as  follows: 

FORM  N-3 


It  is  proposed  that  this  filing  will 
become  effective  (check  appropriate 
box): 

D  immediately  upon  filing  pursuant 
to  paragraph  (b) 

D  on  (date)  pursuant  to  paragraph  (b) 

D  60  days  after  filing  pursuant  to 
paragraph  (a)(i) 

n  on  (date)  pursuant  to  paragraph 
(a)(i) 

D  75  days  after  filing  pursuant  to 
paragraph  (a)(ii) 

D  on  (date)  pursuant  to  paragraph 
(a)(ii)ofrule485. 

If  appropriate,  check  the  following 
box: 

D  this  post-effective  amendment 
designates  a  new  effective  date  for  a 
previously  filed  post-effective 
amendment. 


17.  In  Form  N— 4  (referenced  in 
§§  239.17b  and  274.11c)  all  references  to 
"Rule  486"  are  revised  to  read  "Rule 
485"  on  the  facing  sheet  (four  places), 
General  Instruction  H.5.  (one  place)  and 
the  Signature  block  (one  plac^  and  the 
reference  "[17  CFR  230.486)"  is  rovised 
to  read  "(17  CFR  230.4851"  in  General 
Instruction  H.5.  (one  place)  and  by 
revising  the  facing  sheet  before  the 
heading  "Calculation  of  Registration  Fee 
under  the  Securities  Act  of  1933"  to 
read  as  follows: 

FORMN^ 


It  is  proposed  that  this  filing  will 
become  effective  (check  appropriate 
box): 

D  immediately  upon  filing  pursuant 

to  paragraph  (b) 
D  on  (date)  pursuant  to  paragraph  (b) 
D  60  days  after  filing  pursuant  to 

paragraph  (a)(i) 

D  on  (date)  pursuant  to  paragraph 
(a)(i) 

D  75  days  after  filing  pursuant  to 
paragraph  (a)(ii) 

D  on  (date)  pursuant  to  paragraph 
(a)(ii)ofrule485. 

If  appropriate,  check  the  following 
box: 

D  this  post-effective  amendment 
designates  a  new  effective  date  for  a 
previously  filed  post-effective 
amendment. 


*        •        *        » 
By  the  Commission. 


IMI 
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Dated:  August  17, 1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 
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BILUNO  COM  80tO-«t-P 


17  CFR  Part  230 

[Release  Nos.  33-7084;  IC-20487;  File  No. 
S7-15-M] 

RtN  3235-AF86 

Continuous  or  Delayed  Offerings  by 
Certain  Closed-End  IManagement 
Investment  Companies 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule  amendment. 


SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  an  amendment 
to  the  "shelf  registration"  rule.  The 
amendment  will  enable  a  closed-end 
management  investment  company  or 
business  development  company  that 
makes  periodic  repurchase  offers  to 
offer  securities  on  a  continuous  or 
delayed  basis  under  the  shelf 
registration  provisions  of  the  Securities 
Act  of  1933. 

EFFECTIVE  DATE:  This  rule  amendment 
will  become  effective  on  September  26, 
1994. 

FOR  FURTHER  INFORMATiON  CONTACT: 
Robert  G.  Bagnall.  Assistant  Chief,  (202) 
942-0686.  or  Thomas  M.  J.  Kerwin,  Staff 
Attorney,  (202)  942-0692,  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
^JW.,Mail  Stop  10-6,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
adopting  substantially  as  proposed 
paragraph  (a)(l)(xi)  of  rule  415  [17  CFR 
230.415)  under  the  Securities  Act  of 
1933  (15  U.S.C.  77al  (the  "Securities 
Act").  The  Commission  also  is  adopting 
separately  a  related  provision,  new  rule 
486  (17  CFR  230.486]  under  the 
Seciuities  Act.'  Rule  486  permits 
closed-end  investment  companies 
making  periodic  repurchase  offers  to  file 
certain  post-effective  amendments  that 
become  effective  automatically, 
assisting  those  funds  that  make 
continuous  or  delayed  offerings  in 
maintaining  continuously  effective 
registration  statements. 

I.  Background  and  Discussion 

On  April  7,  1993,  the  Commission 
adopted  rule  23o-3  |17  CFR  270.23c-3] 


under  the  Investment  Comjjany  Act  of 
1940  (15  U.S.C.  80a]  (the  "Investment 
Company  Act").  ^  Rule  23c-3.  among 
other  things,  authorizes  certain  closed- 
end  management  investment  companies 
and  business  development  companies 
("closed-end  interval  funds")  to  make 
periodic  repurchase  offers  for  their  own 
shares.  The  Commission  recognized  that 
closed-end  interval  funds  may  need  to 
replenish  their  assets  from  time  to  time 
by  selling  new  shares  of  common  stock. 
To  facilitate  such  sales,  the  Commission 
proposed  to  amend  the  shelf  registration 
rule,  rule  415  under  the  Securities  Act, 
to  permit  closed-end  interval  funds  to 
make  delayed  or  continuous  offerings.^ 

Comments  generally  favored  the 
proposed  amendment  to  rule  415.  The 
Commission  is  adopting  the  amendment 
substantially  as  proposed.*  New 
paragraph  (a)(l)(xi)  of  rule  415  permits 
closed-end  interval  funds  to  register 
"shares  of  common  stock  which  are  to 
be  offered  and  sold  on  a  delayed  or 
continuous  basis."  Most  commenters 
agreed  that  closed-end  interval  funds 
need  authority  to  make  delayed  as  well 
as  continuous  offerings.^  For  example, 
interval  funds  making  offerings  only  at 
sp)ecific  times,  such  as  in  offerings 
coinciding  with  periodic  repurchases, 
would  require  authority  to  make 
delayed  offerings.*  Offerings  under 
paragraph  (a)(l)(xi)  are  not  subject  to  the 
two-year  Limitation  in  paragraph  (a)(2). 

Paragraph  (a)(l)(xi)  would  apply  only 
to  offerings  of  common  stock  by  closed- 
end  interval  funds  and  would  not  be 
available  to  other  closed-end  investment 
companies.  Several  commenters 
asserted  that  other  closed-end 
companies  need  the  ability  to  use  shelf 


'  See  Post-Effective  Amendments  to  Investment 
Company  Registration  Statements,  Investment 
Company  Act  Release  No.  20466. 


'See  Repurchase  Offers  by  Closed-End 
Management  Investment  Companies.  Investment 
Company  Act  Release  No.  19399  (April  7,  1993),  56 
FR  19330. 

'Continuous  or  Delayed  Offerings  by  Certain 
Closed- End  Management  Investment  Companies; 
Automatic  Effectiveness  of  Certain  Registration 
Statements  and  Post-Effective  Amendments. 
Investment  Company  Act  Release  No.  19391  (April 
7,  1993).  58  FTl  19381. 

*  As  adopted,  paragraph  (a)(l)(.xi)  add*  the  w-ord 
"registered"  before  the  words  "closed-^nd 
management  investnwnt  company"  to  conform  to 
the  wording  of  rule  23C-3. 

"£.g  ,  Utter  from  Investment  Company  Institute 
to  Jonaihah  G.  Katz.  Secretarv.  SEC  at  2  (June  14. 
1993).  File  No.  S7-15-93:  Letter  from  American  Bar 
Association  to  Jonathan  G.  Katz,  Secretary,  SEC  at 
3  (June  10,  1993),  File  No.  S7-15-93;  Lener  from 
Decbert  Price  &  Rhoads  to  Jonathan  G.  Katz. 
Secretary.  SEC  at  2  (June  14.  1993),  File  No.  S7-15- 
93. 

*•  Dela>-ed  or  continuous  offerings  by  closed-end 
Interval  funds  may  require  careful  attention  to  share 
pricing.  Rule  23c-3(b)(7)(iii)  applies  section  23(b)  to 
require  that  shares  be  priced  by  reference  to  the  net 
asset  value  next  determined  after  receipt  of  a 
purchase  order,  and  generally  requires  daily 
calc-ulation  of  net  asset  value  when  an  interval  fund 
is  offering  its  shares 


registration  for  delayed  offerings.' 
Qosed-end  interval  funds  will  benefit 
from  authority  to  undertake  continuous 
or  delayed  offerings  of  equity  securities 
to  replenish  assets  periodically  depleted 
by  repurchases.  While  closed-end 
companies  other  than  interval  funds 
may  repurchase  shares  occasionally  and 
therefore  seek  to  sell  new  seciuities.  or 
may  wish  to  offer  additional  shares 
depending  on  market  conditions, 
closed-end  interval  funds  have  a 
fundamental  policy  of  making  periodic 
repurchase  offers.  Qosed-end  interval 
funds  have  a  clear,  ongoing  need  to 
make  continuous  or  periodic  offerings  of 
shares,  evidencing  the  "bona  fide  intent 
to  offer  and  sell"  traditionally  required 
for  delayed  shelf  offerings.*  Therefore, 
the  Commission  is  retaining  the 
limitation  in  paragraph  415(a)(l)(xi)  to 
closed-end  interval  funds.  While  the 
Commission  is  not  now  authorizing 
other  closed-end  companies  to  make 
delayed  offerings,  it  expects  to  continue 
to  consider  the  matter. 

n.  Cost  Benefit  Analysis 

The  amendment  to  rule  415  will 
benefit  closed-end  interval  funds  by 
permitting  them  to  conduct  continuous 
or  delayed  offerings  of  their  shares. 
Interval  funds  may  conduct  such 
offerings  more  efficiently  and  on  shorter 
notice,  filing  fewer  registration 
statements  and  other  related  documents. 
The  amendment  does  not  impose  any 
significant  new  burdens  on  investment 
companies.  The  Commission  also  may 
benefit  because  its  staff  need  not  review 
as  many  registration  statements  as 
otherwise  might  be  filed. 

m.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Commission  prepared  a  summary 
of  the  Initial  Regulatory  Flexibility 
Analysis  concerning  the  amendment  to 


'  E.g.  Letter  from  Investnrient  Companv  Institute. 
supm  note  3.  at  2.  4  (authority  should  be  available 
to  all  closed-end  companies  that  repurchase  their 
own  shares,  even  if  not  under  rule  23c-3):  Letter 
from  American  Bar  Association,  supra  note  3,  at  3- 
4  (should  be  available  to  all  closed-end  companies, 
or  at  least  those  similar  to  interval  funds):  Letter 
from  Dechert  Price  &  Rhoads.  supm  note  3,  at  2- 
3  (should  be  available  to  all  closed-end  funds). 

"E.g..  Proposed  Re\ision  of  Regulation  S-K  and 
Guides  for  the  Preparation  and  Filing  of 
Registration  Statements  and  Reporu.  Securities  Act 
Release  No.  6276  §  HIE.  (Dec  23.  1960),  46  FR  76. 
88  (addre&.<ing  proposed  rule  462 A,  predecessor  to 
rule  415;  "essential  conditions"  of  proposed  shelf 
registration  authority  include  "a  bona  Ode  intent  to 
offer  and  sell");  cf.  Simplification  of  Registration 
Procedures  for  Primary  Securities  Offerings. 
Securities  Act  Release  No  6964,  %  UJlB.  (Oct.  22, 
1992),  57  FR  48970.  48974  (Form  S-3  registrant 
eligible  to  file  "delayed  basis"  shelf  registration 
should  do  so  only  if  the  registration  statement 
accurately  reflects  the  registrant's  current 
distribution  plans  and  arrangements  1. 
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rule  415  in  accordance  with  5  U.S.C. 
603  and  published  it  in  the  proposing 
release.^  No  conunents  addressed  the 
analysis.  The  Commission  has  prepared 
a  Final  Regulatory  Flexibility  Analysis 
in  accordance  with  5  U.S.C.  604.  The 
Analysis  explains  that  the  amendment 
will  aid  closed-end  interval  funds, 
including  certain  business  development 
companies,  in  replenishing  assets  as 
needed  in  conjunction  with  periodic 
repurchases  of  their  shares.  The 
Analysis  states  that  the  amendment 
enhances  flexibility  and  maintains 
investor  protection  in  a  manner  that 
should  minimize  any  impact  on,  or  cost 
to.  small  entities.  A  copy  of  the  Final 
Regulatory  Flexibility  Analysis  may  be 
obtained  by  contacting  Thomas  M,  J. 
Kerwin  at  Mail  Stop  10-6.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 

rV.  Statutory  Authority 

The  Commission  is  adopting  the 
amendment  to  rule  415  pursuant  to 
sections  6.  7, 10.  and  19(a)  of  the 
Securities  Act  |15  U.S.C.  77f.  77g.  77j, 
and  77s(a)]. 

List  of  Subjects  in  17  CFR  Part  230 

Investment  companies.  Reports  and 
recordkeeping  requirements.  Securities. 

Text  of  Adopted  Rule  Amendment 

For  the  reasons  set  out  in  the 
preamble.  Chapter  11;  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURfTIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b.  77f.  77g.  77h,  77}. 
77s,  77sst,  78c.  78/,  78m,  78n,  78o,  78w, 
78//(d).  79t.  808-«,  808-29. 80a-30,  and  BOa- 
37,  unless  otherwise  noted. 

2.  Section  230.415  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  {a){lMix),  removing  the 
period  and  adding  the  word  ";or"  at  the 
end  of  paragraph  (a)(l)(x).  and  adding 
new  paragraph  (a)(l)(xi)  to  read  as 
follows: 

§230.415   Daiayad  or  continuous  offering 
and  sal*  of  securities. 

(a)*  *  * 

(D*  •  ' 

(xi)  Shares  of  common  stock  which 
are  to  be  offered  and  sold  on  a  delayed 
or  continuous  basis  by  or  on  behalf  of 
a  registered  closed-end  management 


» inv.  Co.  Act  ReL  19391.  supra  note  2.  §  IV,  58 
FR  at  19363. 


investment  company  or  business 
development  company  that  makes 
periodic  repurchase  offers  pursuant  to 
§270.23c-3  of  this  chapter. 

*        *        •        *        • 

By  the  Commission. 

Dated:  August  17, 1994. 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 
(FR  Doc.  94-20623  Filed  &-23-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
RIN  0964-AD35 

Supplemental  Security^lncome  for  the 
Aged,  Blind,  and  Disabled;  Treatment 
of  Certain  Royalties  and  Honoraria 

agency:  Social  Security  Administration, 

HHS. 

ACTION:  Final  rules. 

SUMMARY:  In  these  Hnal  regulations  we 
are  amending  the  supplemental  security 
income  (SSI)  regulations  to  reflect  the 
provisions  of  section  5034  of  Pub.  L. 
101-508.  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  '90). 
The  provisions  of  this  section  change 
the  treatment  of  certain  royalties  and 
honoratia  from  unearned  income  to 
earned  Income.  In  some  cases,  the 
statutory  change  will  permit  the 
individual  to  receive  a  larger  SSI 
benefit,  while  in  other  cases  there  will 
be  no  effect  or  a  reduced  SSI  benefit 
may  result.  We  are  also  amending  the 
SSI  regulations  to  clarify  the  definition 
of  royalties. 

EFFECTIVE  DATE:  August  24, 1994.  The 
provisions  of  section  5034  of  Pub.  L. 
101-508  are  effective  for  determinations 
of  eligibility  and  t)enefit  amount 
beginning  December  1. 1991. 
FOR  FUffTHER  INFORMATION  CONTACT: 

Regarding  this  document— Duane 
Heaton,  Legal  Assistant.  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-8470:  regarding  eligibility  or  filing 
for  benefits — our  national  toll-free 
number,  1-800-772-1213. 

SUP»>LE«IENTARY  INFORMATION: 

Background 

Section  5034  of  OBRA  '90,  enacted 
November  5, 1990,  amended  section 
1612(a)(1)  and  (2)  of  the  Social  Security 
Act  (the  Act).  Prior  to  this  amendment, 
the  Act  provided  that  royalties  were 
counted  as  unearned  income  under  the 


SSI  program  unless  the  royalties  were 
from  self-employment  in  a  royalty- 
related  trade  or  business.  Honoraria  also 
were  counted  as  unearned  income.  As 
unearned  income,  any  expenses  of 
obtaining  this  income  were  not  counted. 
Then,  the  first  $20  of  the  SSI 
beneficiary's  income  in  a  month  was 
excluded,  and  the  remaining  unearned 
income  resulted  in  a  dollar-for-doUar 
reduction  in  benefits. 

This  OBRA  '90  amendment  provides 
that  any  royalties  earned  by  an 
individual  in  connection  with  any 
publication  of  the  work  of  the 
individual,  as  well  as  that  portion  of  any 
honoraria  received  for  services 
rendered,  are  earned  income  under  the 
SSI  program.  The  provisions  of  section 
5034  are  effective  for  determinations.of 
eligibility  and  benefit  amount  as  of 
Dumber  1, 1991. 

As  a  result  of  this  statutory  provision, 
the  statutory  earned  income  exclusions, 
which  in  many  cases  are  more  generous 
than  the  unearned  income  exclusions, 
will  now  apply  to  such  earnings".  Under 
the  earned  income  exclusions.  SSA  will 
exclude  the  first  $65  of  monthly 
earnings  plus  50  percent  of  the 
remaining  earnings  per  month.  Other 
earned  income  exclusions,  such  as 
impairment-related  work  expenses,  also 
may  apply. 

In  many  cases,  the  application  of  the 
earned  income  exclusions  will  result  in 
considering  a  smaller  portion  of  the 
royalties  and  honoraria  as  countable 
income.  However,  in  those  cases  in 
which  the  individual  receives  a  royalty 
for  the  publication  of  his  or  her  work 
and  incurs  a  large  amoimt  of  expenses 
in  obtaining  this  income,  but  does  not    . 
have  a  royalty-related  trade  or  business, 
the  individual  may  have  a  greater 
portion  of  his  or  her  royalty  treated  as 
countable  income.  This  is  because  there 
is  no  statutory  or  regulatory  provision 
that  permits  the  deduction  of  expenses 
from  earned  income  that  parallels  the 
deduction  of  expenses  for  obtaining 
unearned  income.  Further,  we  believe 
the  statute  does  not  provide  authority 
for  us  to  permit,  through  regulations,  the 
deduction  of  expenses  from  earned 
royalty  income. 

Current  regulations  in  §  416.1121(c) 
state  that  royalties  may  include,  among 
other  things,  payments  to  the  owner  of 
a  mine,  oil  well,  timber  tract,  or  other 
natural  resource  for  extraction  of  a 
product.  In  the  past,  we  interpreted  this 
provision  to  mean  that  royalties  include 
the  proceeds  from  timber  sales  as  well 
as  from  timber  leases. 

We  are  clarifying  this  section  of  the 
regulations  to  make  it  clear  that 
proceeds  from  the  convel^ion  of  a 
resoiu-ce  are  not  income.  For  example. 


IMI 
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the  term  royalties  may  include  the 
proceeds  from  timber  leases,  but  not 
from  timber  sales.  A  timber  sale  is  the 
conversion  of  a  resource  from  one  form 
(timber)  to  another  (cash)  as  provided 
for  in  §§  416.1103(c)  and  416.1207(e). 
Thus,  royalties  would  include  fees  for 
the  use  of  the  land,  but  not  payments 
resulting  from  a  sale. 

Under  that  definition  of  royalties,  if 
an  owner  of  timberland  enters  into  a 
long-term  lease  agreement  which 
permits  the  lessee  to  manage  and  cut 
timber,  with  payment  to  be  dependent 
on  the  amount  of  timber  actually 
harvest  L'd,  the  payments  to  the  lessor 
would  be  considered  royalties. 
However,  a  contract  for  the  sale  of 
standing  timber  would  not  result  in 
royalties.  We  propose  to  amend  the 
regulations  to  clarify  the  definition  of 
royalties  accordingly. 

Final  Regulations 

We  are  revising  §§416.1110. 
416.1111,  and  416.1121  to  reflect  the 
statutory  changes  of  section  5034  of 
OBRA  '90  and  the  change  in  the 
definition  of  royalties  as  follows; 
-     •  Section  416.1110,  which  lists  what 
we  consider  to  be  earned  income,  is 
revised  by  adding  a  new  paragraph  (e) 
to  provide  that  payments  of  royalties  to 
an  individual  in  connection  with  any 
publication  of  the  work  of  the 
individual  are  earned  income.  Also,  that 
portion  of  honoraria  received  in 
consideration  of  services  rendered  is 
included  as  earned  income.  Honoraria 
that  are  earned  income  include  rewards 
and  donations  received  in  consideration 
of  services  rendered  for  which  no 
payment  can  be  enforced  by  law. 

•  Section  416.1111,  which  explains 
how  we  count  each  type  of  earned 
income,  is  revised  by  adding  paragraph 
(e),  which  provides  that  payments  of 
royalties  to  an  individual  in  connection 
writh  the  publication  of  the  work  of  the 
individual  and  honoraria,  to  the  extent 
received  for  services  rendered,  count  at 
the  earliest  of  the  following  points: 
when  received,  credited,  or  set  aside  for 
the  individual's  use. 

•  Section  416.1121(c)  is  revised  by 
clarifying  the  definition  of  royalties  and 
adding  a  cross-reference  to  show  that 
payments  of  royalties  to  an  individual 
in  connection  with  the  publication  of 
the  work  of  the  individual  are  treated 
differently  from  other  royalties. 

Public  Comments 

These  regulations  were  published  as  a 
Notice  of  Proposed  Rulemaking  on 
October  8. 1993  (58  FR  52464).  A  60-day 
comment  period  was  provided.  We  did 
not  receive  any  public  comments.  We 


are,  therefore,  adopting  the  regulations 
as  proposed. 

Regulatory  Procedures 

Exucutive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  E.O.  12866.  Thus,  they 
were  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  these  regulaiions  affect 
only  individuals  and  States.  Therefore, 
a  regulatory  flexibility  analysis  as 
provided  in  Pub.  L.  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act 

These  final  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.807— Supplemental  Strcurily 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  security 
iricome. 

Dated:  June  28. 1994. 
Shirley  Chaier, 

Commissioner  of  Socio)  Security. 

Approved:  August  n,  1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Senices. 

For  the  reasons  set  out  in  the 
preamble.  Part  416  of  Title  20  of  the 
Code  of  Federal  ^Regulations  is  amended 
as  follows: 

PART  41&-{AMENDED] 

1.  The  authority  citation  for  Subpart 
K  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102, 1602. 1611, 1612, 
1613, 1614(f),  1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C  1302, 1381a,  1382. 
1382a.  1382b,  1382c(n,  1382),  and  1383;  sec. 
211  of  Pub.  L.  93-66.  87  Stat.  154. 

2.  Section  416.1110  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

$416.1110    What  Is  earned  income. 

•        *        •        •        • 

(e)  Certain  royalties  and  honoraria. 
Royalties  that  are  earned  income  are 
payments  to  an  individual  in 
connection  with  any  publication  of  the 


work  of  the  individual.  (See 
§  416.1110(b)  if  you  receive  a  royalty  as 
part  of  your  trade  or  business.  See 
§416.1121(c)  if  you  receive  another  typ<; 
of  royalty.)  Honoraria  that  are  earned" 
income  are  those  portions  of  payments, 
such  as  an  honorary  payment,  reward, 
or  donation,  received  in  consideration 
of  services  rendered  for  which  no 
payment  can  be  enforced  by  law.  (See 
§416.1120  if  you  receive  another  type  of 
honorarium.) 

3.  Section  416.1111  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

§416.1111    How  we  count  earned  Income. 

•  .    •         *         *         * 

(e)  Royalties  and  honoraria.  We  count 
payments  of  royalties  to  you  in 
connection  with  any  publication  of  your 
work,  and  honoraria,  to  the  extent 
received  for  services  rendered,  at  the 
eariiest  of  the  following  points:  when 
you  receive  them,  when  they  are 
credited  to  your  account,  or  when  they 
are  set  aside  for  your  use.  (See 
§  416.1111(b)  if  you  receive  royalties  as 
part  of  your  trade  or  business.) 

4.  Section  416.1121  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§416.1121    Types  of  unearned  income. 

*  *        •        •        • 

(c)  Dividends,  interest,  and  certain 
royalties.  Dividends  and  interest  are 
returns  on  capital  investments,  such  as 
stocks,  bonds,  or  savings  accounts. 
Royalties  are  compensation  paid  to  the 
owner  for  the  use  of  property,  usually 
copyrighted  material  or  natural 
resources  such  as  mines,  oil  wells,  or 
timber  tracts.  Royalty  compensation 
may  be  expressed  as  a  percentage  of 
receipts  from  using  the  property  or  as  an 
amount  per  unit  produced.  (See 
§  416.1110(b)  if  you  receive  royalties  as 
part  of  your  trade  or  business  and 
§416.1 110(e)  if  you  receive  royalties  in 
connection  with  the  publication  of  your 
work.) 


(FR  Doc.  94-20627  Filed  8-23-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttM  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  208 

[Docket  Na  R-«4-1691;  FR-3521-F-e3] 
RIN  2S02-AQ16 

Electronic  Transmission  of  Required 
Data  for  Certification  and 
RecertlUcatlon  and  Subsidy  Billing 
Procedures  for  Multifamily  Subsidized 
Projects 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACnON:  Final  rule. 

SUMMARY:  This  rule  requires  electronic 
submission  in  a  HUI>-prescribed  format 
of  tenant  and  financial  data  by  owners 
of  certain  subsidized  multifamily 
projects  and  by  the  public  agencies  that 
administer  the  assistance  contracts  for 
HUD.  Electronic  transmission  is 
necessary  because  the  manual 
submission  of  HUD  forms  has  become  a 
burden  to  project  owners,  managers  and 
HUD. 

This  final  rule  responds  to  public 
comments  received  on  a  previous 
interim  rule  that  applies  to  muhifamily 
subsidized  projects  administered  by 
State  housing  finance  and  development 
agencies  and  other  public  housing 
agencies  imder  the  following  programs: 
the  section  236  Interest  Reduction  and 
Rental  Assistance  Payments  program, 
the  section  8  Housing  Assistance 
Payments  Program  (except  the  section  8 
Existing  Housing  Program  or  the 
Moderate  Rehabilitation  Program),  the 
section  221(d)(3)  Below  Market  Interest 
Rate  Loan  program,  and  the  section  101 
Rent  Supplement  Payment  program.  It 
also  appUes  to  projects  imder  the 
following  programs:  the  section  202 
program  (except  section  202/8  projects, 
for  which  a  similar  rule  was  already 
effective),  and  the  section  811 
Supportive  Housing  for  Persons  with 
Disabilities  program. 

The  change  made  in  response  to 
comments  on  the  interim  rule  to  clarify 
the  12  month  retroactive  data  collection 
is  extended  in  this  rule  to  comparable 
provisions  applicable  already  by  final 
rule  to  owners  of  subsidized  projects 
that  are  administered  directly  by  HUD. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  23. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bartwra  D.  Hunter,  Acting  Director, 
Planning  and  Procedures  Division, 


Office  of  Multifamily  Housing 
Management,  Room  6180,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
D.C.  20410.  telephone  (202)  708-3944. 
Hearing  or  speech- impaired  individuals 
may  caUHUD's  TDD  number  (202)  708- 
4594.  (These  telephone  numbers  are  not 
toll-free.) 

SUPPLEMENTARt^NFORMATION: 

I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  and  assigned 
OMB  control  numbers  2502-0204  and 
2502-O1B2. 

n.  Background 

On  November  19. 1993,  a  rule  was 
published  (58  PR  61017)  (following 
previous  publication  of  a  proposed  rule 
in  June  1988]  that  covered  both  the  HUD 
multifamily  subsidized  projects 
administered  by  HUD  and  the  ones 
administered  by  State  finance  and 
development  agencies  or  other  public 
housing  agencies  as  Contract 
Administrators  (CAs)  for  HUD.  The  rule 
was  final  as  to  the  projects  administered 
directly  by  HUD  and  interim  with  no 
stated  effective  date  with  respect  to 
those  administered  by  CAs  and  to 
Section  202  and  Section  811  projects. 
(Project  owners  who  had  already 
automated  tenant  certifications  and 
recertifications  of  income  were  subject 
to  an  effective  date  of  March  21. 1994. 
whereas  project  owners  who  had  not  yet 
automated  were  subject  to  an  effective 
date  ofNtoy  20. 1994.) 

The  rule  was  interim  (§§208.108  (c) 
and  (d))  with  respect  to  the  projects 
administered  by  CAs.  Section  202 
Elderly  Housing  projects,  and  Section 
811  Supportive  Housing  for  Persons 
With  Disabilities  projects.  No  effective 
date  announcement  has  been  published 
for  the  interim  rule,  and  this  rule  makes 
final  the  provisions  of  that  interim  rule 
with  two  changes  to  refiect  response  to 
comments  received. 

III.  Discnssion  of  Public  Qmmients 
From  Interim  Rule 

Comments  on  the  requirements 
applicable  to  contract  administrators 
and  the  Section  202  projects  and 
Section  811  projects  were  due  January 
18, 1994.  In  response  to  the  publication 
of  that  rule,  the  E)epartment  received  6 
public  comments.  The  commenters  were 
three  management  companies,  two  State 
housing  finance  and  development 
agencies,  and  the  National  Council  of 
State  Housing  Agencies.  All 


commentors  expressed  concern  about 
details  of  the  conversion  to  electronic 
submission  of  data  rather  than  about  the 
overall  concept.  As  a  result  of  these 
comments,  the  Department  has  made 
some  revisions  to  the  rule  governing 
automation  of  submission  of  data  by 
project  owners  and  contract 
administrators.  The  following 
discussion  summarizes  the  comments 
and  provides  HUD's  responses  to  those 
comments. 

Comment:  This  automation  of 
certification  and  recertification  of  tenant 
data  (TRACS)  should  be  put  on  hold  or 
implemented  as  designed  in  the 
proposed  rule.  If  this  is  not  done,  it  will 
be  impractical  for  many  CAs  to  meet  the 
current  timing. 

Response:  The  Department's  intent  to 
automate  has  been  known  since  1988, 
and  most  owners  and  agents  have 
ab-eady  automated  the  form  HUD  50059. 
Furthermore,  this  effort  is  necessary  for 
the  Department  to  meet  its  goals  of 
improving  financial  management  of 
these  important  programs  and  enabling 
accurate  forecasting  of  budget 
projections  for  these  programs. 

Comment:  (From  two  management 
companies)  HUD  should  consult  with 
Contract  Administrators  to  find  out 
what  additional  data  they  would  like  to 
obtain,  and  HUD  should  prescribe  one 
alternative  transmission  format  for  this   • 
additional  data.  This  additional  format 
would  allow  developers/owners  to 
achieve  the  benefits  of  uniformity  and 
provide  them  with  the  information  they 
need. 

flesponse:  The  Department  is  limited 
to  the  collection  of  information  that  is 
approved  by  OMB.  The  information 
collected  must  be  mandated  by  Federal 
Regulations  and  be  justified  by  HUD 
before  OMB  will  grant  approval. 
Therefore.  HUD  is  not  authorized  to 
require  the  collection  of  any  additional 
information  CAs  may  believe  it  is 
desirable  to  obtain  from  project  owmers. 
CAs  may  not  use  HUD  data  collection 
needs  as  a  basis  for  seeking  additional 
information. 

Comment:  HUD  should  provide  clear 
directions  to  CAs  regarding  how  TRACS 
operates,  what  software  will  be  needed 
by  CAs  and  what  technical  assistance    .. 
HUD  will  provide  CAs  to  get  up  and 
running.  They  ask  HUD  to  work  with 
them  to  answer  these  questions  to 
determine  a  reasonable  date  by  which 
the  CAs  will  be  in  hill  compliance  with 
TRACS. 

Response:  When^  project  obtains 
HUD-50059  data  on  paper,  it  submits 
the  certification  data,  either  directly  or 
by  a  service  bureau,  to  the  CA  in  the 
prescribed  format.  The  certification  data 
are  submitted  electronically  to  the  CA 
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via  modem,  disk  or  tape,  in  accordance 
with  this  rule.  The  CA  then  transmits 
the  certification  data  to  HUD  via 
modem,  disk  or  tape. 

HUD  receives  the  certification  data 
and  checks  the  format  of  the 
transmission.  Physically  acceptable 
records  are  validated  for  conformation 
to  HUD  programmatic  rules. 
Discrepancy  records  are  generated  for 
data  that  does  not  conform  to 
programmatic  rules.  Discrepancy 
records  are  sent  back  to  the  CA,  which 
are  in  turn  forwarded  to  the  project.  (A 
future  enhancement  of  the  TRACS 
software  will  allow  discrepancy  records 
to  be  sent  simultaneously  to  the  CA  and 
the  project  if  desired.)  Invalid 
certifications  are  corrected  as  required 
by  the  project  and  resubmitted  to  HUD 
by  the  CA. 

There  are  a  number  of  sources 
available  to  CAs  that  provide  guidance: 

The  HUD-50059  Information  Packet. 
This  is  also  knovm  as  the  Yellow  Book. 
The  HUD-50059  Information  Packet 
contains  general  information  on  TRACS, 
data  collection  and  processing,  data 
transmission  media,  error  correction, 
and  the  Monthly  Activity  Transmission 
(MAT)  User  Guide,  which  details  the 
required  format— record  layouts  and 
field  characteristics— for  all  TRACS  data 
transmitted  to  and  from  HUD. 

The  Release  1.1  Entity  and  Attribute 
Definition  Report  Reference.  This 
contains  detailed  information  about  the 
data  gathered  by  TRACS  and  the  edits 
performed  on  the  data  to  ensure  that  it 
is  valid.  (This  information  is  technical 
and  would  be  most  suited  for  use  by 
ADP  professionals.) 

The  PC  SprintMail  Electronic 
Information  Packet.  This  is  also  known 
as  the  Blue  Book.  The  PC  SprintMail 
Electronic  Information  Packet  contains 
information  regarding  electronic 
submission  of  certification  data  to  HUD. 
using  SprintMail  software.  The  Packet 
covers  hardware  requirements, 
configuration  information,  installation 
instructions,  and  operating  instructions 
for  PC  SprintMail.  The  PC  SprintMail 
software  is  available  from  the  TRACS 
Central  Facility  at  1-800-767-7558. 

Understanding  the  TRACS 
Automation  Rule.  This  contains 
information  on  the  programs  covered  by 
the  rule,  effective  dates  for  the  rule, 
transmission  of  retroactive  data,  options 
for  submitting  data  electronically,  the 
costs  of  automation,  and  the  data  to  be 
transmitted  to  HUD. 

TRACS  Industry  Bulletin  Board.  The 
Bulletin  Board  provides  a  format  for 
open  communication  between  HUD  and 
third  parties  with  an- active  interest  in 
TRACS.  Questions  tmd  observations  of  a 
technical  or  programmatic  nature  can  be 


posted  on  the  Bulletin  Board,  via 
modem,  at  202-75.5-2189.  For  more 
information.  CAs  should  consult  the 
TRACS  BBS  User  Guide. 

The  TRACS  Central  Facility.  The 
TRACS  Central  Facility  can  provide 
guidance  on  the  data  transmittal  process 
and  assistance  in  correction  of  errors  in 
the  physical  composition  of 
transmissions.  All  of  the  documents 
referenced  here  are  available  from  the 
TRACS  Central  Facility.  The  TRACS 
Central  Facility  can  be  contacted  at  1- 
800-767-7588. 

The  HUD-50059  Information  Packet. 
the  Release  11  Entity  and  Attribute 
Denjiitior  i^^  port  Reference,  and  the  PC 
SprintMail  Electronic  Information 
Packet  are  available  from  the  TRACS 
Central  Facility  at  1-800-767-7588.  In 
addition,  many  software  vendors  are 
now  developing  and  offering  products 
that  automate  the  preparation  of 
certification  data  in  the  prescribed 
format.  CAs  may  call  either  or  both  the 
National  Leased  Housing  Association 
(NLHA)  at  202-785-6888  and  the 
National  Assisted  Housing  Management 
Association  (NAHMA)  at  703-683-8630 
or  other  associations  related  to  the 
management  of  assisted  housing  to 
obtain  a  listing  of  software  developers. 

Comment:  Although  owners  and 
agents  may  voluntarily  participate  by 
submitting  data  electronically  to  CA 
after  December  1993,  the  CAs  who  are 
not  automated  will  not  be  able  to 
process  these  payment  requests. 

Response:  CAs  will  need  to  purchase 
or  modify  their  software  to  be  ready  to 
receive  and  transmit  data  electronically 
when  this  rule  becomes  effective.  After 
the  CAs  are  automated  they  must  notify 
projects  under  their  jurisdiction  as  to 
when  and  how  they  are  to  begin 
electronic  submission. 

Comment:  HUD  should  provide  CAs 
with  in-house  TRACS  edit  programs 
that  would  allow  the  Contract 
Administrators  to  correct  all  field  and 
format  errors  before  forwarding  to  the 
HUD  database.  This  edit  program  will 
enhance  the  accuracy  of  the  housing 
assistance  payments. 

Response:  The  TRACS  team  has 
created  several  documents  to  assist  data 
submitters  in  preparation  of  error-free 
transmissions.  See  above  listing. 

Comment:  Section  208.108(cT requires 
CAs  to  transmit  data  electronically  to 
HUD  in  a  HUD  specified  format.  To 
date,  the  CAs  have  not  been  advised  of 
the  format  to  be  utihzed. 

Response:The  HUD  specified  format 
is  detailed  in  the  Yellow  Book.  See 
listing  of  sources  of  information  on 
TRACS. 

Comment:  In  order  to  build  the 
contemplated  HUD  database,  it  does  not 


appear  necessary  to  collect  all  tenant 
data  for  the  previous  twelve  months. 
Rather  collection  of  the  most  recent 
tenant  certification  from  form  HUD 
50059  should  provide  all  the  necessary 
data. 

Response:  Data  is  requested  for 
subsidized  tenants  who  are  currently  in 
occupancy  and  have  not  had  their 
assistance  terminated.  The  transmission 
of  retroactive  data  is  to  include  only  the 
tenant's  most  recent  "complete 
certification"  (move-in.  initial 
certification,  interim  recertification). 
When  the  most  recent  certification  for  a 
tenant  is  a  partial  certification  (gross 
rent  change  or  unit  transfer),  both  the 
complete  and  partial  certifications 
should  be  transmitted  so  that  HUD's 
automated  system  can  establish  a 
complete  record  for  the  household. 

Sections  208.108(a)  through  (d)  have 
been  revised  to  reflect  this  clarification, 
both  for  the  projects  administered  by 
CAs  and  those  directly  administered  bv 
HUD. 

Comment:  Current  HUD  handbook 
provisions  require  the  CA  to  review 
supporting  documentation  for  Special 
Claims  before  approving  the  claim  for 
payment.  Special  claims  are  submitted 
for  billing  only  after  this  review.  The 
Interim  Rule  (§  208.108(e))  does  not 
distinguish  between  Special  Claims  that 
have  been  reviewed  and  approved  for 
payment  from  those  that  have  just  been 
received  from  project  owners.  The  Final 
Rule  should  clearly  indicate  that  only 
previously  approved  Special  Claims 
should  be  submitted  electronically  to 
theCA. 

flespon.'se.  Automation  of  Special 
Claims  is  contained  in  a  future  system 
release,  and  the  design  has  not  been 
fully  developed  at  this  time.  In 
instances  where  HUD  is  the  contract 
administrator,  curren!  plans  call  for 
electronic  transmis.«;ion  of  detailed  data 
contained  in  the  Section  8  Special 
Claims  Worksheets  (Forms  52671A-D), 
prior  to  approval  by  the  field  office. 
There  would  be  a  concurrent  manual 
submission  of  supporting 
documentation  as  required  in  Handbook 
§  4350.3.  Chapter  6.  Spec;ial  Claims 
would  not  be  submitted  for  billing  until 
after  the  field  office  has  approved  the 
claim  and  so  noted  it  in  the  system.  The 
billing  data  is  contained  in  the  Housing 
Owner's  Certification  and  Application 
for  Housing  Assistance  Payments  (Form 
52670),  and  Schedule  of  Section  8 
Special  Claims  (Form  52670A  Part  2). 
The  system  will  be  designed  to  verif>' 
that  approval  has  been  granted  when 
special  claims  are  billed. 

Where  a  contract  administrator  other 
than  HUD  has  the  responsibility  for 
reviewing  and  approving  special  claims. 
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it  is  anticipated  that  there  will  be  a 
similar  process  by  which  the  contract 
administrator  will  review  the 
documentation  and  note  the  approval  in 
the  system.  Again,  the  system  will  verify 
that  approval  has  been  granted  by  the 
contract  administrator.  More 
information  on  this  function  will  be 
provided  when  the  system  design  is 
completed. 

Comment:  HUD  should  reimburse 
CAs  equitably  for  TRACS-related 
expenses. 

Response:  CAs  receive  an 
administrative  fee  as  reimbursement  for 
administering  contracts.  It  is  the 
Department's  opinion  that  once  CAs  are 
automated,  the  actual  costs  of  doing 
business  will  be  reduced,  since  CAs  will 
be  able  to  reduce  their  clerical  and 
administrative  costs.  The  cost  of 
administering  contracts  will  be  higher 
with  the  onset  of  automation,  but  the 
actual  costs  will  be  reduced  over  time, 
which  will  have  a  balancing  effect  on 
the  overall  cost  of  administering  the 
contracts.  Moreover,  CAs  will  need  to 
automate  various  other  functions  they 
perform  just  to  stay  current  with 
technological  improvements  in 
management  practices. 

Comment:  HUD  should  allow  for  a 
trial  operating  period,  so  the  system  can 
be  tested  and  any  difficulties  resolved. 

Response:  Undoubtedly,  once  CAs 
start  transmitting,  there  will  be  some 
difficulties.  These  will  be  tested  and 
resolved  during  those  initial  months  of 
transmission. 

Comment:  Requiring  some  projects, 
particularly  small  projects  located  in 
remote  areas  or  projects  where  an 
owner/manager  only  owns  one  or  two 
projects,  to  automate  and  electronically 
transmit  the  required  data  to  HUD  will 
place  unnecessary  burden  on  them. 
HUD  should  allow  CAs  to  accept  hard 
copy  information  directly  from  these 
projects,  either  by  processing  these 
projects'  data  forms  or  by  operating  as 
service  bureaus. 

Response:  Section  208.112(e)  of  the 
current  rule  permits  owners  of  small 
projects  covered  by  the  rule  either  to 
automate  or  to  contract  with  a  service 
bureau  to  perform  the  automated 
transmission  function.  This  rule  revises 
§  208.112(e)  to  extend  the  same  option 
of  using  a  service  bureau  to  State 
agencies  administering  only  one  project. 
Even  though  the  Department  would 
prefer  for  each  State  agency  to  obtain  its 
own  hardware  and  software,  this  rule 
gives  greater  latitude  to  State  agencies 
administering  only  one  project 
(approximately  100  units)  in  recognition 
of  their  concern  that  automation  of  their 
operations  might  not  be  cost  effective. 


IV.  Other  Matters 

A.  Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB) 
under  Executive  Order  12866  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  room  10276,  451  Seventh  Street 
SVV..  Washington,  DC. 

B.  Environmpntal  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

C.  Executive  Order  12612.  Federalism 
The  General  Counsel,  as  the 

Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifi(ally,  this  rule  is  directed  to 
owners  of  multifamily  housing  projects 
and  Stale  housing  and  finance  agencies 
that  serve  as  contract  administrators  for 
HUD,  and  will  not  impinge  upon  the 
general  relationship  between  the 
Federal  Government  and  State  and  local 
governments.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  order. 

D.  Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 


rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
rule  changes  the  way  in  which  the  data 
is  transmitted  to  HUD.  and  all  costs 
associated  with  implementation  of  the 
electronic  transmission  will  be 
considered  project  operating  costs,  the 
rule  is  not  expected  to  have  a  significant 
economic  impact. 

F.  Regulatory  Agenda 

This  rule  was  listed  as  item  number 
1601  under  the  Office  of  Housing  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25,  1994 
(59  FR  20424,  20451)  under  Executive 
Order  12866  and  the  Regulatorj- 
Flexibility  Act. 

G.  Catalog 

The  Catalog  of  Federal  Domestic   ' 
Assistance  numbers  for  the  programs 
affeded  by  this  rule  are  14.103, 14.149." 
14.157, 14.181,  and  14.182. 

List  of  Subjects  in  24  CFR  Part  208 

Computer  technology— automatic  data 
processing.  Data  processing,  Electronic 
data  processing,  Subsidies-r-grant 
programs.  Rent  subsidies. 

Accordingly,  chapter  II  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  208— ELECTRONIC 
TRANSMISSION  OF  REQUIRED  DATA 
FOR  CERTIFICATION  AND 
RECERTIFICATtON  AND  SUBSIDY 
BILUNQ  PROCEDURES  FOR 
MULTIFAMILY  SUBSIDIZED 
PROJECTS 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701  s,  17151. 1715z- 
1;  42  use.  1437f and  3535(d). 

2.  Section  208.108  is  amended  by: 

a.  Adding  section  headings  at  the 
beginning  of  paragraphs  <a),  (b),  and  (e); 

b.  Adding  two  sentences  to  the  end  of 
paragraphs  (a)  and  (b)(3):  and 

c.  Revising  paragraphs  (c)  and  (d),  to 
read  as  follows: 

§208.10d    Requirements. 

(a)  Projects  specified  in  §  208.104(a) 
that  are  automated.  *  *  *  Data  collected 
for  the  12  months  preceding  March  21, 
1994,  is  to  include  only  the  tenant's 
most  recent  "complete  certification" 
(move-in,  initial  certification,  interim 
recertification,  or  annual 
recertification).  When  the  most  recent 
certification  for  a  tenant  is  a  partial 
certification  (gross  rent  change,  unit 
transfer,  or  correction),  both  the 
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complete  and  partial  certifications  must 
be  transmitted. 

(b)  Projects  specified  in  §208. 1 04(a) 
that  are  not  automated, 

(3)*  *  • 

Data  collected  for  the  12  months 
preceding  May  20, 1994.  is  to  include 
only  the  tenant's  most  recent  "complete 
certification"  (move-in.  initial 
certification,  interim  recertification.  or 
annual  recertification).  When  the  most 
recent  certification  for  a  tenant  is  a 
partial  certification  igross  rent  change, 
unit  transfer,  or  correction),  both  the 
complete  and  partial  certifications  must 
be  tramsmitted. 

(c)  Projects  specified  in  §  208. 1041b). 
(1)  Project  owners.  Project  owners  of 
applicable  projects  under  §  208.104(b) 
must  electronically  transmit  data  for 
(»rtification.  recertification  and  subsidy 
billing  procedures  in  a  HUD  specified  ' 
format  to  the  contract  administrator. 
These  project  owners  are  required  to 
transmit  data  collected  for  the  12 
months  preceding  September  23. 1994, 
as  well  as  data  collected  on  or  after  that 
date.  Data  collected  for  the  12  months 
preceding  September  23, 1994  is  to 
include  only  the  tenant's  most  recent 
"complete  certification"  (move-in. 
initial  certification,  interim 
recertification.  or  annual 
recertification).  When  the  most  recent 
certification  for  a  tenant  is  a  partial 
certification  (gross  rent  change,  unit 
transfer,  or  correction),  both  the 
complete  and  partial  certifications  must 
be  transmitted. 

(2)  Contract  administrators.  State 
housing  finance  and  development 
agencies  and  Public  Housing  Agencies 
that  serve  as  the  subsidy  contract 
administrator  must  accept  the  electronic 
transmission  of  the  HUD  forms  listed 
below  in  §  208.108(e)  fi-om  the  projects 
they  administer,  and  electronically 
transmit  that  data  to  HUD  in  a  HUD 
specified  format  after  appropriate 
review  and  correction  of  the  data. 

(d)  Projects  specified  in  §  208.104(c). 
Project  owners  of  applicable  projects 
under  §  208.104(c)  must  electronically 
transmit  data  for  certification, 
recertification  and  subsidy  billing 
procedures  to  HUD  in  a  HUD  specified 
format.  In  the  case  of  partially  assisted 
section  202  projects,  owners  are 
required  to  electronically  transmit  data 
only  for  subsidized  units.  These  project 
owrners  are  required  to  transmit  data 
collected  for  the  12  months  preceding 
the  effective  date  of  the  rule,  as  well  as 
data  collected  on  or  after  the  effective 
date  of  the  rule.  Data  collected  for  the 
12  months  preceding  September  23. 
1994  is  to  include  only  the  tenant's  most 
recent  "complete  certification"  (move- 
in.  initial  certification,  interim 


recertification.  or  annual 
recertification).  When  the  most  recent 
certification  for  a  tenant  is  a  partial 
certification  (gross  rent  change,  unit 
transfer,  or  correction),  both  the 
complete  and  partial  certifications  must 
be  transmitted, 
(e)  Data  to  be  transmitted.  *  *  * 
3.  In  §  208.112.  paragraph  (e)  is 
revised  to  read  as  follows: 

§208.112    Cost 

•  •         «  •         • 

(e).Owners  of  smaller  projects  or 
partially  assisted  projects  with  few 
subsidized  units  and  CAs  that 
administer  no  more  than  one  project 
that  determine  that  the  purchase  of 
hardware  and/or  software  is  not  cost 
effective  may  contract  out  the  electronic 
data  transmission  function  to 
organizations  that  provide  such 
services,  including,  but  not  limited  to 
the  following  organizations:  local 
management  agents,  local  management 
associations  and  management  agents 
with  centralized  facilities.  Owners  of 
multiple  projects  may  centralize  the 
electronic  transmission  function. 
However,  owners  that  contract  out  or 
centralize  the  electronic  transmission 
function  are  required  to  retain  the 
ability  to  monitor  the  day-to-day 
operations  of  the  project  at  the  project 
site  and  be  able  to  demonstrate  that 
ability  to  the  relevant  HUD  field  office. 

Dated:  August  15.  1994. 
Nicolas  Retsinas. 

Assistant  Secretary  for  Housing-Fedew] 
Housing  Commissioner. 
IFR  Doc.  94-20656  Filed  8-23-94.  8:45  ara| 
BILUNO  CODE  4210-«7-P 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttie  Secretary 

32  CFR  Part  378 
[DoD  Directive  5148.11] 

Organizational  Charten  Assistant  to 
ttie  Secretary  of  Defense  for 
Intelligence  Oversight  (ATS0(IO)) 

AGENCY:  Office  of  the  Secretar>'.  DoD. 
ACTION:  Final  rule. 


SUMMARY:  This  revision  updates  the 
responsibilities,  functions,  relationships 
and  authorities  as  prescribed  therein. 
The  ATSD(IO)  report  directly  to  the 
Secretary  and  Deputy  Secretarj-  of 
Defense,  and  is  responsible  for  the 
independent  oversight  of  all  intelligence 
activities  in  the  Department  of  Defense. 
In  this  capacity,  the  ATSD(IO)  ensures 
that  all  activities  performed  by 
intelligence  units  and  all  intelligence 


activities  performed  by  non-inteiligence 
units,  are  conducted  in  compliance  with 
Federal  law  and  other  laws  as 
appropriate.  Executive  orders  and 
Presidential  Directives,  and  DoD 
Directives  System  issuance. 
EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  WFORMATIOH  CONTACT  Mr. 
R.  Kennedy,  Organizational  and 
Management  Planning.  703-697-1142. 

List  of  Subjects  in  32  CFR  Part  378 

Organization  and  functions 
(government  agencies). 

Accordingly.  32  CFR  part  378  is 
revised  to  read  as  follows: 

PART  378— ASSISTANT  TO  THE 
SECRETARY  OF  DEFENSE  FOR 
INTELUGENCE  OVERSIGHT  ATSD(IO)) 

Sfx;. 

378.1  l»urpose. 

378.2  Applicabilih-. 

378.3  Definition 

378.4  Responsibilities  and  Functions 
3785  Relationship>s. 

378.6    Authorities. 
Autliority:  10  U.S.C.  113. 

$378.1    Purpose. 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  10  U.S.C.  113. 
this  part  updates  the  responsibilities, 
functions,  relationships,  and  authorities 
of  the  ATSD(IO),  as  prescribed  herein. 

«378^    AppUcat>Utty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatant 
Commands,  the  Office  of  the  Inspector 
Genera!  of  the  Department  of  Defense, 
the  Defense  Agencies,  and  the  DoD 
Field  Activities  (hereafter  referred  to 
collectively  as  "the  DoD  Components"). 

§378.3    t)erinitlon. 

Propriety.  Refers  to  the  standards  for 
intelligence  activities  promulgated  in 
Executive  orders.  Presidential 
Directives,  and  DoD  Directives.  Other 
terms  used  herein  are  defined  in  E.O. 
12333.  3  CFR.  1981  Comp..  p.  200;  DoD 
Directive  5240.1 '.  and  DoD  5240. 1-R» 

§  378.4    Responsibilities  and  functions. 

The  Assistant  to  the  Secretary  of 
Defense  for  Intelligence  Oversight  shall 
be  responsible  for  the  independent 
oversight  of  all  intelligence  activities  in 
the  Department  of  Defense.  In  this 
capacity,  the  ATSD(IO)  shall  ensure  that 
all  activities  performed  by  intelligence 
units  and  all  intelligence  activities 


'  Copies  may  be  obtained,  at  coji.  from  the 
National  Technical  Information  Ser\tc«.  5285  Port 
Royal  Road.  Springfield.  V.^  22161. 

^  .See  footnote  1  to  §  37S3. 
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performed  by  non-intelligence  units,  are 
conducted  in  compliance  with  Federal 
law  and  other  laws  as  appix>priate. 
Executive  orders  and  Presidential 
Directives,  and  DoD  Directives  System 
issuances.  In  the  exercise  of  this 
responsibility,  the  ATSD(IO)  shall: 

(a)  Develop  intelligence  oversight 
policy  and,  in  coordination  with  the 
General  Counsel  of  the  Department  of 
Defanse  (GC,  DoD).  issue  intelligence 
oversight  guidance  to  the  DoD 
intelligence  components,  including 
regulatory  guidance  implementing 
intelligence  oversight  aspects  of  E.O. 
12333. 

(b)  Review,  in  consultation  with  the 
GC.  DoD,  all  allegations  that  raise 
questions  of  the  legality  or  propriety  of 
intelligence  activities  in  the  Department 
of  Defense. 

(c)  Investigate  intelligence  activities 
that  raise  questions  of  legality  or 
propriety. 

(d)  Conduct  vigorous  and 
independent  inspections  of  the  DoD 
Components  that  engage  in  intelligence 
activities  for  the  purpose  of  verifying 
that  personnel  are  familiar  and  in 
compliance  with  E.O.  12333  and  its  DoD 
implementing  documents.  At  the 
request  of  senior  leadership  of  the 
Department,  and  as  practicable,  the 
ATSD(IO)  will  assess  and  evaluate  the 
performance  of  DoD's  intelligence 
activities  during  the  course  of  scheduled 
inspections  and  site  visits.  Reports  in 
these  areas  of  special  interest  will  be 
provided  to  the  requesting  ofGcial  and 
the  Secretary  of  Defense  for  information. 

(e)  Monitor  investigations  and 
inspections  conducted  by  the  DoD 
Components  related  to  intelligence 
activities,  evaluate  the  findings  and,  if 
appropriate,  submit  recommendations 
for  corrective  action  to  the  Secretary  and 
Deputy  Secretary  of  Defense. 

{fl  Report  the  following  to  the 
Secretary  and  Deputy  Secretary  of 
Defense,  and  the  Intelligence  Oversight 
Board  of  the  President's  Foreign 
Intelligence  Advisory  Board,  established 
under  E.O.  12863,  3  CFR,  1993  Comp., 
p.  632,  at  least  quarterly,  in  consultation 
with  the  GC,  DoD: 

(1)  Any  significant  oversight  activities 
undertaken;  and 

(2)  Any  DoD  intelligence  activities  of 
questionable  legality  or  propriety,  the 
investigative  action  on  them,  an 
evaluation  of  completed  investigations, 
and  the  action  taken  on  completed 
investigations. 

(g)  Participate  as  a  member  of  the 
Defense  Counterintelligence  Board  (DoD 
Directive  5240.2  3). 


(h)  Pursuant  to  DoD  Directive 
5240.12  *,  review  and  conduct  an 
annual  financial  audit  of  all  funds 
generated  by  DoD  Intelligence 
Commercial  Activities,  and  report  the 
results  to  the  Assistant  Secretary  of 
Defense  for  Command,  Control, 
Communications,  and  Intelligence. 

(i)  Review  DoD  clandestine 
intelligence  activities  to  ensure 
compliance  with  special  constraints  and 
controls. 

(j)  Evaluate  the  effectiveness  of  the 
DoD  intelligence  components'  efforts  to 
protect  HUMINT  sources,  in  accordance 
with  DoD  Directive  S-5205.1 '. 

(k)  Participate  in  the  Sensitive 
Reconnaissance  Operations  approval 
process. 

(1)  Conduct  liaison  with  Federal 
intelligence  and  law  enforcement 
agencits  (e.g..  Central  Intelligence 
Agency,  Federal  Bureau  of  Investigation, 
and  Drug  Enforcement  Administration) 
at  the  national  level  and  field  locations, 
as  required,  to  ensure  DoD  intelligence 
activities  and  DoD  intelligence  support 
to  law  enforcement  agencies  are  being 
conducted  properly. 

(m)  Review  the  DoD  sensitive  support 
provided  to  the  DoD  Components  and 
other  Federal  Agencies,  pursuant  to  DoD 
Directive  S-5210.36«,  to  ensure 
compliance  with  DoD  poHcy. 

(n)  Coordinate,  as  appropriate,  with 
the  DoD  Inspector  General  (DoD  IG)  on 
matters  relating  to  the  DoD  IG's  area  of 
responsibility  in  accordance  with  DoD 
Directive  5106.1 '. 

(0)  Perform  such  other  functions  as 
the  Secretary  of  Defense  may  prescribe. 

$378.5    Relationships. 

(a)  In  the  performance  of  assigned 
responsibilities  and  functions,  the 
ATSD(IO)  shall  serve  under  the 
authority,  direction,  and  control  of  the 
Secretary  of  Defense,  and  shall: 

(1)  Report  directly  to  the  Secretary 
and  Deputy  Secretary  of  Defense. 

(2)  Coordinate  and  exchange 
information  with  other  OSD  officials, 
heads  of  the  DoD  Components,  and 
other  Federal  officials  having  collateral 
or  related  functions. 

(3)  Use  existing  facilities  and  services 
of  the  Department  of  Defense  and  other 
Federal  Agencies,  when  practicable,  to 
avoid  duplication  and  to  achieve 
maximum  efficiency  and  economy. 

(b)  Other  OSD  officials  and  heads  of 
the  DoD  Components  shall  coordinate 
with  the  ATSD(IO)  on  all  matters  related 


^ See  footnote  1  to  $  378.3 


*  See  footnote  1  to  §  378.3 
'ClaMinod  document,  not  releaseable  to  the 
public. 
»  See  footnote  5  to  §  378.4(j). 
'  See  footnote  1  to  §  378.3. 


to  the  responsibilities  and  functions 
cited  in  §  378.4. 

8378.6    AuthorltiM. 

The  ATSD(IO)  is  hereby  delegated 
authority  to: 

(a)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  Directive  8910.1 «,  as  necessary,  in 
carrying  out  assigned  functions. 

(b)  Communicate  directly  with  the 
heads  of  the  DoD  Components  and,  with 
notification  to  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  to  the  Conmianders  of 
the  Unified  Combatant  Commands,  as 
necessary,  in  carrying  out  assigned 
functions. 

(c)  Request  such  temporary  assistance 
fix)m  the  DoD  Components  as  may  be 
required  for  the  conduct  of  inspections 
or  investigations,  to  include  personnel, 
facilities,  and  other  services.  Requests 
for  needed  support  shall  be  made  in 
accordance  with  established  procedures. 

(d)  Communicate  directly  with  the 
Intelligence  Oversight  Board  of  the 
President's  Foreign  Intelligence 
Advisory  Board,  the  Director  of  Central 
Intelligence,  other  Federal  officials, 
representatives  of  the  legislative  branch, 
members  of  the  public,  and 
representatives  of  forei^  governments, 
as  appropriate,  in  carrying  out  assigned 
functions. 

(e)  Have  complete  and  unrestricted 
access  to  all  available  intelligence- 
related  information,  regardless  of 
classification  or  compartmentation, 
from  all  DoD  Components  and 
personnel,  as  required,  in  carrying  out 
assigned  functions.  This  includes 
specifically  the  authority  to: 

(1)  Require  an  Inspector  General  or 
other  cognizant  investigative  official  of 
a  DoD  Component  to  report  allegations 
of  improprieties  or  illegalities  of 
intelligence  activities  by,  or  within,  a 
DoD  Component;  and 

(2)  Obtain  information  on  the  status, 
proceedings,  and  findings  or  to  obtain 
copies  of  reports  of  investigations  of 
such  allegations. 

(0  Deal  directly  with  the  head  of  the 
element  inspected  or  investigated, 
conduct  interviews,  take  depositions, 
and  examine  records  incident  to  an 
inspection  or  investigation  of  any  DoD 
Component,  as  required,  in  carrying  out 
assigned  functions. 

Dated:  August  18, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  94-20703  Filed  S-23-94;  8:45  ami 
BIUMO  COOE  5000-04-M 


"  See  footnote  1  to  §  378.3 
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32  CFR  Part  388 

[DoDMractive  5134.9] 

Organizational  Charter;  Ballistic 
Missile  Defense  Organization  (BMDO) 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
authority  granted  to  the  Secretary  of 
Defense  under  title  10,  United  States 
Code,  this  DoD  organization  change  has 
been  issued  to  establish  the  Ballistic 
Missile  Defense  Organization  and  reflect 
its  responsibilities,  functions,  and 
organization.  The  BMDO  replaces  the 
Strategic  Defense  Initiative  Organization 
(SDIO). 

EFFECTIVE  DATE:  June  14. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  Kennedy,  Organizational  and 
Management  Planning,  703-697-1142. 

List  of  Subjects  in  32  CFR  Part  388 

Organization  and  functions 
(government  agencies). 

Accordingly,  32  CFR  part  388  is 
revised  to  read  as  follows: 

PART  388— BALLISTIC  MISSiLE 
DEFENSE  ORGANIZATION  (BMDO) 

388.1  Purpose. 

388.2  Applicability. 
^88.3    MissioD. 

J88.4  Organization  and  managenaent 

388.5  Functions  and  responsibilities. 

388.6  Relationships. 

388.7  Authorities. 

388.8  Administration. 

Appendix  A  to  part  388 — Delegations  of 
Authority. 

Authority:  10  U.S.C.  113. 

§388.1    Purpose. 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  10  U.S.C  113, 
this  part  establishes  the  BMDO  as  an 
agency  of  the  Department  of  Defense 
with  the  responsibilities,  fimctions. 
relationships,  and  authorities  as 
prescribed  herein. 

§388^    Applicabiltty. 

This  part  appUes  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  UniGed  Combatant 
Commands,  the  Office  of  the  Insp)ector 
General  of  the  Department  of  Defense, 
the  Defense  Agencies,  and  the  DoD 
Field  Activities  (hereafter  referred  to 
collectively  as  "the  DoD  Components"). 

$388.3    Mission. 

(a)  BMDO  shall  manage,  direct,  and 
execute  the  BaUistic  Missile  Defense 


Program  (BMDP)  to  achieve  the 
following  objectives: 

(1)  Enable  deployment  of  an  effective 
and  rapidly  relocatable  advanced 
theater  missile  defense  capabiUty  to 
protect  forward-deployed  and 
expeditionary  elements  of  the  Armed 
Forces  of  the  United  States  as  well  as 
friends  and  alUes  of  the  United  States; 

(2)  Develop  options  for,  and  deploy 
when  directed,  an  antiballistic  missile 
(ABM)  system  that  is  capable  of 
providing  effective  defense  of  the  U.S. 
homeland  against  limited  attacks  of 
ballistic  missiles,  including  accidental, 
unauthorized  launches  or  deliberate 
attacks; 

(3)  Demonstrate  advanced 
technologies — as  options  for  enhancing 
initial  BMD  systems — such  as  spac^ 
based  defenses  and  their  associated 
sensors  that  could  provide  an  overlay  to 
groimd-based  interceptors;  and 

(4)  Continue  programs  of  basic  and 
applied  research  to  develop  follow-on 
technologies  for  both  near-term  and 
future  technology  insertion  options  and 
new  system  options  to  sustain  a  highly 
effective  missile  defense  capability. 

(b)  The  BMDP  shall  provide  the  basis 
for  informed  decisions  regarding 
development,  production,  and 
deployment  milestones,  and  shall  be 
carried  out  in  full  consultation  and. 
where  appropriate,  with  participation  of 
our  allies.  The  program  shall  be 
conducted  in  compliance  with  all 
existing  international  agreements  and 
treaty  obligations  and  shall  utiUze 
nonnuclear  weapon  technologies  to 
achieve  the  deplo>'ments  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section.  The 
BMDP  shall  focus  on  the  development, 
acquisition,  and  integration  of  theater 
missile  defenses  and  strategic  defenses 
against  ballistic  missile  threats  to  the 
United  States. 

S  388.4    Organliatlon  and  management 

(a)  BMDO  shall  consist  of  a  Director 
and  such  subordinate  organizational 
elements  as  are  established  by  the 
Director  within  resources  authorized  by 
the  Secretary  of  Defense.  The  Director. 
BMDO,  shall  serve  also  as  the  BMD 
Acquisition  Executive  (BMDAE)  for 
BMIXD-fimded  programs  and/or 
projects. 

(b)  The  Under  Secretary  of  Defense  for 
Acquisition  and  Technology 
(USD(A&T)),  as  the  Defense  Acquisition 
Executive  (DAE),  shall  provide  DoD 
oversight  and  guidance  for  the  BMD 
acquisition  program,  and  shall  conduct 
formal  reviews,  including  Defense 
Acquisition  Board  milestone  reviews, 
for  BMDPs.  All  such  reviews  shall 
emphasize  streamlined  acquisition 
strategies.  The  USD(A&T)  shall  provide 


oversight  for  the  BMD  technology'  base 
activities  contained  In  the  BMDP. 
(c)  A  BMD  Acquisition  Review 
Council  (BMDARC)  may  be  established 
by  the  BMDAE  to  assist  the  BMDAE  to: 

(1)  Review  BMDP  progress  in 
preparation  for  acquisition  milestone 
decisions: 

(2)  Resolve  critical  programmatic  and 
technical  issues:  and 

(3)  Determine  specific  program 
directions. 

(4)  The  Service  Acquisition 
Executives  (SAEs)  and  Vice  Chiefs  of 
Staff  of  the  Services  shall  provide 
representatives  to  the  BMDARC. 
Membership  shall  also  include 
representatives  of  the  Vice  Chairman  of 
the  Joint  Chiefs  of  Staff  and 
Commanders  of  the  Unified  Combatant 
Commands,  as  necessary. 

§388J    Functlone  and  responslbtlWes. 

The  Director.  BMDO,  is  responsible 
for  BMD  programmatic  policy, 
requirements,  priorities,  systems, 
resources,  and  programs,  and  is 
responsible  and  accountable  for  the 
research,  development,  and  transition  of 
BMD  systems  to  the  MiUtary 
Departments  and  operations  by  the 
.Combatant  Commands.  The  Director 
shall: 

(a)  Organize,  direct,  and  manage 
BMDO  and  all  assigned  resources  and 
activities;  provide  for  the  procurement 
and  fielding  of  assigned  systems:  and 
administer  and  supervise  all  programs, 
services,  and  items  under  the  BMDP  to 
include  but  not  be  limited  to: 

(1)  Theater  missile  defense  systems: 

(2)  The  U.S.  ballistic  missile  defense 
systems:  and 

(3)  Other  antiballistic  missile  systems 
or  upgrades  as  may  be  assigned  by  the 
USD(A&T). 

(b)  Develop  programmatic  policies 
and  issue  program  guidance  and 
direction  to  the  DoD  Components 
consistent  with  U.S.  national  security 
poUcy. 

(c)  EstabUsh  the  BMD  management 
network  including  BMDO,  the  Services, 
and  other  Agencies  to  execute  all 
program  activities:  and  delegate 
appropriate  authority  to  key  individuals 
to  ensure  successful  program  execution 
and  integration. 

(d)  Establish  the  systems  and 
procedures  necessary  to  coordinate 
integration  into  the  overall  BMDP  of  the 
major  BMD  acquisition  programs  and 
other  acquisition  programs  that  directly 
relate  to  the  BMDP's  objectives  for 
development  and  deployment. 

(e)  Develop  systems'  standards  and  . 
procedures  for  the  administration  and 
management  of  approved  BMD  plans 
and  programs;  establish  program  goals 
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and  objectives;  set  priorities:  and 
evaluate  BMDP  activities  of  DoO 
Components  and.  as  appropriate,  those 
of  other  Federal  Agencies. 

(f)  Prepare  the  BMDP  objectives 
memoranda  and  budget  submissions  in 
coordination  with  appropriate  DoD 
Components;  make  determinations 
regarding  priorities  and  resources; 
provide  recommendations  on  program 
budget  decisions  to  the  USD{A&T), 
Comptroller  of  the  Department  of 
Defense,  and  Director,  Program  Analysis 
and  Evaluation,  for  incorporation  into 
the  planning,  programming,  and 
budgeting  system  process;  and  initiate 
and  implement  congressional 
reprogranuning  actions. 

(g)  Make  such  determinations 
regarding  priorities  an/d  resources  in 
coordination  with  appropriate  DoD 
Components  to  include  the  Joint 
Requirements  Oversight  Council,  as  may 
be  required  to  achieve  approved 
program  objectives  and  to  enable  the 
incremental  development  and 
deployment  of  HMD  systems  for  U.S. 
Forces,  the  United  States,  and  allies. 

(h)  In  coordination  with  the 
USEKA&T)  and  appropriate  DoD 
officials,  identify  Military  Department, 
Defense  Agency,  and  BMDO 
responsibilities  for  program  execution, 
and  in  such  cases  where  source- 
selection  is  not  delegated  to  the  Military 
Departments  and  Defense  Agencies, 
retain  that  authority  within  BMDO. 

(i)  Develop  mechanisms  for 
coordinating  BMDPs  with  other  DoD 
research,  development,  test,  and 
evaluation  eflbrts. 

0)  Oversee,  in  coordination  with 
appropriate  DoD  Components,  the 
participation  of  U.S.  allies  and  hiends 
in  the  BMD  technical  cooperation 
programs. 

(k)  Provide  periodic  program  reviews 
and  milestone  decision  information  to 
the  DAE,  as  well  as  to  the  BMDARC. 

(1)  Serve  as  principal  DoD  ofHcial 
responsible  for  presenting  the  BMDP 
budget  to  the  Congress. 

(m)  Ensiu«  that  jointly  funded 
programs  have  been  reviewed  by 
appropriate  SAEs  prior  to  initiating 
programmatic  discussions  with  the 
USD(A&T). 

(n)  Serve  as  principal  public 
spokesperson  for  the  BMDP. 

(o)  Promote  coordination, 
cooperation,  and  mutual  understanding 
within  the  Department  of  Defense  and 
between  the  Department  of  Defense  and 
other  Federal  Agencies,  and  the  civilian 
community  with  respect  to  BMD 
matters. 

(p)  Serve  on  boards,  committees,  and 
other  groups  pertaining  to  BMD 


activities,  functions,  and 
responsibilities. 

(q)  Bstablish  internal  proced\u«s  for 
compliance  with  the  ABM  Treaty  and 
other  Arms  Control  Agreements, 
pursuant  to  DoD  Directive  2060.1. 

(r)  Perform  such  other  duties  as  the 
USD(A&T)  may  prescribe. 

§388.6    Retationsliips. 

(a)  In  the  performance  of  assigned 
functions,  the  Director,  BMDO.  shall: 

(1)  Serve  under  the  authority, 
direction,  and  control  of  them 
USD(A&T). 

(2)  Serve  as  a  member  of  the  Defense 
Planning  and  Resources  Board,  when 
BMD  matters  are  under  consideration, 
and  Chairman  of  the  BMDARC 

(3)  Consult  with  the  Secretaries  of  the 
Military  Departments.  Chairman  of  the 
Joint  Chiefs  of  Staff,  and  Under 
Secretary  of  Defense  for  Policy  when 
addressing  issues  under  their  respective 
purview,  to  include  the  strategy  and 
policy  implications  of  defensive 
capabilities. 

(4)  Operate  within  the  DoD 
Acquisition  System,  as  defined  in  DoD 
Directive  5000.1 '  and  DoD  Instruction 
500.2,'  taking  direction  from  the 
USD(A&T);  and  work  directly  with 
appropriate  OSD  committees  and 
offices. 

(5)  Elstablish,  in  consultation  with  the 
USD(A&T),  mechanisms  for 
coordination  of  BMDPs  with  other  DoD 
technical  efforts;  and  coordinate  and 
exchange  information  with  other  DoD 
officials  having  collateral  or  related 
functions. 

(6)  Qstablish  procedures  for 
streamlined  communication  with  each 
Military  Department  and  Defense 
Agency  involved  in  the  BMDP. 

(7)  Maintain  active  liaison  for  the 
exchange  of  information  and  advice  in 
the  field  of  assigned  responsibility  with 
all  the  DoD  Components,  other  U.S. 
Government  activities,  and  non-DoD 
research  institutions  (including  private 
business  entities  and  educational 
institutions). 

(8)  Through  the  USD(A&T),  keep  the 
Secretary  of  Defense,  the  Deputy 
Secretary  of  Defense,  the  DoD 
Components,  and  non-DoDU.S. 
Government  Agencies  informed,  as 
appropriate,  on  schedules,  status,  and 
significant  new  developments, 
breakthroughs,  and  technological 
advances  within  assigned  projects. 

(9)  Use  existing  facilities  and  services 
of  the  Department  of  Defense  and  other 


'  Copits  may  be  obtained,  at  cost,  from  the 
National  Technical  Infoimation  Service.  5285  Port 
Koyal  Road.  Sprlngneld.  VA  22161. 

*  .See  footnote  1  to  S  38«.6(a)|4 1. 


Federal  Agencies,  whenever  practicable, 
to  avoid  duplication  and  to  achieve 
maximum  efficiency  and  economy. 

(b)  The  Heads  of  the  DoD  Components 
shall: 

(1)  Provide  support  within  their 
respective  fields  of  responsibilities,  to 
the  Director,  BMDO,  as  required,  to 
carry  out  the  responsibilities  and 
functions  assigned  to  BMDO. 

(2)  Provide  mformation,  as  necessary, 
to  the  Director,  BMDO,  on  all  programs 
and  activities  that  include,  or  are  related 
to,  BMD  research,  technology,  and  the 
BMDP. 

(c)  The  Secretaries  of  the  Military 
Departments  and  Directors  of  Defense 
Agencies  shall: 

(1)  Execute  BMD  element  programs 
and  BMD  technology  development 
efforts  as  recommended  by  the  Director, 
BMDO,  and  approved  by  the  Secretary 
of  Defense. 

(2)  Provide  the  personnel  (to  include 
a  BMD  Program  Executive  Officer  and 
Element  Prr^ram  Managers)  and  the 
infrastructure  necessary  to  support  all 
Service  BMD  activities. 

(3)  Provide  program  recommendations 
and  advice  to  the  Director,  BMDO  on 
budgeting,  resources,  and  program 
execution. 

(4)  Provide  advice  on  BMD  activities, 
including  readiness  for  advancing 
through  the  acquisition  process, 
technical  and  programmatic  issues,  and 
general  program  guidance. 

(5)  Submit  program  documentation 
and  reports  required  by  the  Director, 
BMDO,  in  support  of  DAE  reviews  and 
milestone  decisions. 

§388.7    Authorities. 

The  Director,  BMDO,  is  hereby 
delegated  authority  to: 

(a)  Communicate  directly  and  enter 
into  agreements  with  heads  of  DoD 
Components,  as  necessary,  in  canying 
out  assigned  responsibilities. 
Communications  with  the  Commanders 
of  the  Unified  Combatant  Commands 
shall  be  commimicated  through  the 
Chairman  of  the  Joint  Chiefs  of  Staff. 

(b)  Recommend  to  the  USD(A&T) 
revisions  or  exceptions  to  Military 
Department  and/or  Defense  Agency 
regulations,  directives,  procedures,  or 
instructions  for,  or  related  to,  system 
acquisition  for  Individual  or  a  class  of 
BMD  requirements  as  determined 
necessary  to  accomplish  the  BMD 
objectives. 

(c)  Enter  into  and  administer 
contracts,  directly  or  through  a  Military 
Department,  as  appropriate,  for 
supplies,  equipment,  and  services 
required  to  accomplish  the  mission  of 
the  BMDO. 

(d)  Serve  as  the  head  of  an  Agency 
and  Contracting  Activity,  and  act  as  the 
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Senior  Procurement  Executive,  within 
the  meaning  of  and  subject  to  the 
limitations  of  48  CFR  202.101  and  48 
CFR2.1.fortheBMDO. 

(e)  Authorize  the  allocation  and/or 
sub-allocation  of  funds  made  available 
to  BMDO  for  assigned  research, 
development,  test,  and  acquisition 
projects. 

(0  Acquire  or  construct,  through  a 
Military  Department  or  other 
Government  Agency,  such  research, 
development,  and  test  facilities  and 
equipment  required  to  carry  out 
assignments  that  may  be  approved  by 
the  Secretary  of  Defense  or  Deputy 
Secretary  of  Defense  as  recommended 
by  the  USD(A&T),  in  accordance  with 
applicable  statutes. 

(g)  Negotiate  agreements,  as 
necessary,  with  other  U.S.  Agencies  and 
organizations  to  ensure  proper 
coordination  and  execution  of  the 
BMDP. 

(h)  Negotiate  agreements,  as 
necessar>',  with  foreign  governments  to 
execute  allied  participation  in  the 
BMDP.  These  agreements  shall  be 
subject  to  approval  by  duly  appointed 
DoD  authorities,  in  accordance  with 
DoD  Directive  5530.3.3 

(i)  Establish,  in  coordination  with 
appropriate  DoD  Components,  special 
security  procedures  for  sensitive 
BMDPs. 

(j)  Exercise  original  classification 
authority  over  BMDO  funded 
technology  development  and 
acquisition  programs.  In  general,  where 
another  DoD  Component  has  been 
designated  for  program  execution, 
original  classification  authority  will  be 
delegated  to  that  Component  as  part  of 
a  program  management  agreement  with 
BMDO.  All  original  classification 
decisions  must  be  made  in  coordination 
with  the  BMDO,  Military  Departments, 
and  other  appropriate  DoD 
organizations. 

(k)  Exercise  foreign  disclosure 
authority  over  BMDO  funded 
technology  development  and 
acquisition  programs.  In  general,  where 
another  DoD  Component  has  been 
designated  for  program  execution, 
foreign  disclosure  authority  will  be 
delegated  to  that  Component  as  part  of 
a  program  management  agreement  with 
BMDO.  All  foreign  disclosure  decisions 
must  be  made  in  accordance  with 
National  Disclosure  Policy  and 
applicable  DoD  procedures,  and  be 
coordinated  with  the  BMDO,  Military 
Departments,  and  other  appropriate  DoD 
organizations. 

(1)  Carry  out  the  functions  and 
exercise  the  responsibilities  of  the 


Theater  Missile  Defense  Initiative 
Office,  as  established  by  Section  231  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1993. 

(m)  Exercise  the  administrative 
authorities  contained  in  Appendix  A  to 
this  part. 

§  388.8    Administration. 

(a)  The  Director,  BMDO.  shall  be 
appointed  by  the  Secretary  of  Defense, 
upon  recommendation  from  the 
USD(A&T). 

(b)  The  Military  Departments  shall 
assign  personnel  to  BMDO.  in 
accordance  with  approved 
authorizations  and  procedures  for  joint 
duty  assignment  and  the  Defense 
Acquisition  Workforce  Improvement 
Act. 

(c)  Administrative  support  required 
for  BMDO  shall  be  provided  by  the 
other  DoD  Components,  as  appropriate. 

(d)  The  Director,  BMDO.  shall  consult 
on  all  key  military  and  civilian 
personnel  assignments  within  the  BMD 
management  network. 

Appendix  A  to  Part  388— Delegations  of 
Authority 

Pursuant  to  the  authority  vpsted  in  l.hc 
Secretary  of  Defense,  and  in  acco.'-dance  w  ith 
DoD  pohcies.  Directives,  and  Instructions, 
the  Director.  BMDO.  or.  in  the  absence  of  the 
Director,  the  person  acting  for  the  Director, 
is  hereby  delegated  authority,  in  the 
administration  and  operation  of  the  BMDO. 
to: 

1.  Perform  the  following  functions  in 
accordance  with  the  provisions  of  5  L'.S.Q 
7532;  Executive  Order  10450.  .3  CFR.  1949- 
1953  Comp..  p.  936  and  32  CFR  part  154. 

a.  Designate  and  position  in  the  BMDO  as 
a  'sensitive"  position. 

b.  Authorize,  in  case  of  an  emergcncv.  the 
appointment  of  a  person  to  a  sensitive 
position  in  the  BMDO.  for  a  limited  period 
of  time,  for  whom  a  full  field  investigation 
or  other  appropriate  Investigation,  including 
the  National  Agency  Check,  has  not  been 
completed. 

c.  Authorize  the  suspension,  but  not  the 
termination,  of  the  services  of  a  BMDO 
employee  in  the  interest  of  national  security 

2.  Authorize  and  approve: 

a.  Travel  for  BMIX)  civilian  employees,  in 
accordance  with  Joint  Travel  Regulations.' 
Volume  II. 

b.  Temporary  duty  travel  only  for  military 
personnel  assigned  or  detailed  to  BMDO.  in 
accordance  with  Joint  Travel  Regulations. 
Volume  I. 

c  Invitational  travel  to  persons  serving 
without  compensation  whose  consultative, 
advisory,  or  other  specialized  technical 
services  are  required  in  a  capacity  directly 
related  to.  or  in  connection  with,  BMDO 
activities. 

3.  Approve  the  expenditure  of  funds 
available  for  travel  by  military  personnel 


assigned  or  detailed  to  BMDO  for  expenses 
incident  to  attendance  at  meetings  of 
technical,  scientific,  professional,  or  other 
similar  organizations  in  such  instances  wherv 
the  approval  of  the  Secretary  of  Defense  or 
designee  is  required  by  law  (37  U.S.C.  412). 

4.  Develop,  establish,  and  maintain  an 
active  and  continuing  Records  Management 
Program  under  DoD  Directive  5015.2.  ^  DoD 
Directive  5400.7;  J  and  DoD  Directive 
5400.1 1." 

5.  Establish  and  use  imprest  funds  for 
making  small  purchases  of  material  and 
services,  other  than  personal,  for  the  BMDO 
when  it  is  determined  more  advantageous 
and  consistent  with  the  best  interests  of  tht- 
Covemment,  in  accordance  with  DoD 
Directive  7360.10  5  and  Volume  5.  DoD 
7000.14-R.'*  and  the  Joint  Regulation  of  thf 
Ceneral  Services  AdministrafionTrf'surv.' 

6.  Authorize  and  approve  overtime  work 
for  civilian  personnel  in  BMDO.  in  I 
accordance  with  provisions  of  the  Federal       ' 
Personnel  Manual  Supplement"  990-1. 
section  550.11. 

7.  Establish  and  maintain  appropriate 
property  acx;ounts  for  BMEXD  and  appoint 
tx>ards  of  survey,  approve  reports  of  survey 
relieve  personal  liability,  and  drop 
accountability  for  BMDO  property  containtni 
in  the  authorized  property  accounts  that  havf 
been  lost,  damaged,  stolen,  destroyed,  or 
othen»ise  rendered  unserviceable,  in 
accordance  with  applicable  laws  and 
regulations. 

8.  Establish  and  maintain  for  the  funtiu^ns 
assigned  an  appropriate  publications  system 
for  the  promulgation  of  regulations. 
Instructions,  and  reference  documents,  and 
changes  thereto,  pursuant  to  the  policies  and 
procedures  prescribed  in  DoD  5025  l-M' 

9.  Issue  the  necessary  security  regulations 
for  protection  of  property  and  places  under 
the  jurisdiction  of  the  BMDO.  under  DoD 
Directive  5200  8.'" 

10.  Exercise  original  TOP  SECRET 
classification  authority. 

11.  Establish  security  classification 
guidance  and  review  policy. 

12.  Enter  into  inter-service  support 
agreements  with  the  Military  Departments, 
other  DoD  Components,  or  other  Government 
Agencies,  as  required,  for  the«ffective 
performance  of  responsibilities  and  functions 
assigned  to  the  BMDO. 

13.  Establish  advisory  committees  pursuant 
to  the  provisions  of  the  Federal  Advisory 
Committee  Act  of  1972  (Pub.  L  92-463)  artd 
DoD  Directive  5105.18." 

14.  Authorize  the  publication  of 
advertisements,  notices,  or  proposals  in 
newspapers,  magazines,  or  other  public 
periodicals  as  required  for  the  effective 


'  See  footnote  1  to  §  38B.6{a)(4). 


'  Copies  may  be  obtained,  at  cost,  from  the 
Superintendent  of  Documents.  Government  Prin'ing 
Ofticp.  Washington.  DC  20402. 


■'Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Infomiation  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

'  See  footnote  2  to  section  4.  of  this  Appendix 
*  See  footnote  2  to  section  4.  of  this  .^ppendix 
"  See  footnote  2  to  section  4  of  this  Appendix. 
•See  footnote  2  to  section  4  of  this  Appendix 
'  See  footnote  1  to  section  2.a.  of  this  Appendix 
"See  footnote  1  to  section  2.«.  of  this  Appendix 
"See  footnote  2  to  section  4.  of  this  Appendix 
'"See  footnote  2  to  section  4.  of  this  Appendix 
' '  .See  footnote  2  to  section  4  of  this  .\ppendix. 
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administration  and  operation  of  BMDO  (44 
U-S.C  3702). 

15.  Request  speciric  Military  Departments 
and  Defense  Agencies  to  serve  as  contracting 
activities  for  the  BMDO,  as  necessary. 

Dated:  August  18, 1994. 
LM.  Byimm. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-20706  Filed  8-23-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[MO-8-1-6268;  FRL-6023-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Missouri  State  Implementation  Plan 
(SIP)  which  add  new  sampling  methods 
to  rule  10  CSR  10-6.030,  and  which 
revise  the  numbering  scheme  for  many 
of  the  existing  sampling  methods  in  the 
same  rule.  These  revisions  will  improve 
the  enforceability  of  Missouri's  air  rules. 
EPA  is  not  taking  action  today  on  the 
replacement  of  Missouri's  area-specific 
incinerator  regulations  with 
comprehensive  statewide  incinerator 
regulations  which  impose  additional 
emission  limits  and  operating  practice 
requirements. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  September  23, 
1994. 

ADDRESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 
Environmental  Protection  Agency 
Region  VII,  Air  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101; 
EPA  Air  and  Radiation  Docket  and 
Information  Center,  401  M  Street,  SVV., 
Washington,  DC  20460;  and  the 
Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program,  Jefferson  Slate  Office  Building, 
205  Jefferson  Street.  Jefferson  City, 
Missouri  65101. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Tapp  at  the  Environmental  Protection 
Agency  Region  VII,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.(913)551-7020. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  21, 1992,  EPA  proposed 
approval  of  four  revisions  to  the 


Missouri  SIP.  The  first  of  these 
revisions,  which  was  submitted  on  July 
1, 1991.  imposes  new  statewide 
requirements  on  medical  and  solid 
waste  incinerators  (10  CSR  10-6.160). 
and  sewage  sludge  and  industrial  waste 
incinerators  (10  CSR  10-6.190). 

The  second  revision  which  was 
submitted  on  February  18, 1992, 
rescinds  existing  incinerator  rules  10 
CSR  10-2.090,  10  CSR  10-3.040, 10  CSR 
10-4.080,  and  10  CSR  10-5.080. 

The  third  revision  which  was 
submitted  by  Missouri  on  March  19. 
1992,  adds  new  sampling  methods  to 
rule  10  CSR  10-6.030.  These  new 
sampling  methods  address  particulate 
emissions  (section  (5)(C)  and  section 
(5)(D)),  hydrogen  chloride  emissions 
(section  (15)),  dioxin  and  furan 
emissions  (section  (16)),  and  mercury 
emissions  (section  (17)). 

The  fourth  revision  which  was 
submitted  on  September  20, 1991. 
administratively  renumbers  many  of  the 
previously  approved  sampling  methods 
in  rule  10  CSR  10-6.030.  The  following 
amendments  were  submitted: 

Section  (14),  (Lead  Sampling 
Methods)  will  become  Section  (12); 
Section  (12)  (Fluoride  Sampling 
Methods)  will  become  Section  (13);  and 
Section  (13)  (Volatile  Organic 
Compound  Sampling  Methods)  will 
become  Section  (14);  Section  (20) 
(General  Reference  Methods)  will 
become  Section  (18);  and  Section  (21) 
(Alternative  Sampling  Methods)  will 
become  Section  (19).  These 
administrative  changes  represent 
significant  changes  in  the  rule 
organization  but  not  the  rule  content. 

State  rules  with  citations  referring  to 
the  renumbered  sampling  methods  in 
rule  10  CSR  10-6.030  were 
administratively  amended  to  reference 
the  appropriate  sampling  method  in  10 
CSR  10-6.030.  These  administrative 
amendments  were  also  submitted  on 
September  20, 1991.  No  substantive 
changes  were  made  to  these  rules.  The 
following  rules  are  amended: 

The  renumbering  of  10  CSR  10-6.030 
Section  (13)  (volatile  organic  compound 
(VOC)  sampling  methods)  to  10  CSR  10- 
6.030  Section  (14)  affecis  the  following 
rules  -which  cite  VOC  sampling 
methods:  10  CSR  10-2.210,  10  CSR  10- 
2.230.  10  CSR  10-2.260, 10  CSR  10- 
2.290,  10  CSR  10-2.300, 10  CSR  10- 
2.310.  10  CSR  10-2.320, 10  CSR  10- 
5.220.  10  CSR  10-5.300, 10  CSR  10- 
5.320, 10  CSR  10-5.330, 10  CSR  10- 
5.360,  10  CSR  10-5.370, 10  CSR  10- 
5.390.  and  10  CSR  10-5.410.  These  rules 
have  been  submitted  with  the 
appropriate  amended  citation. 

The  renumbering  of  10  CSR  10-6.030 
Section  (12)  (fluoride  emissions 


sampling  methods)  to  10  CSR  10-6.030 
Section  (13)  affects  the  following  rules 
which  cite  fluoride  sampling  methods: 
10  CSR  10-3.160  and  10  CSR  10-6.090. 
These  rules  have  been  submitted  with 
the  appropriate  amended  citation. 

The  renumbering  of  10  CSR  10-6.030 
Section  (14)  (lead  emissions  sampling 
methods)  to  10  CSR  10-6.030  Section 
(12)  affects  rule  10  CSR  10-6.120  which 
cites  lead  emission  sampling  methods. 
This  rule  has  been  submitted  with  the 
appropriate  amended  citation. 

For  the  following  rules,  citations  to  10 
CSR  10-6.030  Section  (20)  have  been 
replaced  by  a  citation  to  a  specific 
sampling  method  in  10  CSR  10-6.030 
Section  (14):  10  CSR  10-2.280  and  10 
CSR  10-5.350.  These  rules  have  been 
submitted  with  the  appropriate 
amended  citation. 

11.  Response  to  Conunents 

EPA  received  significant  conunents 
opposing  its  proposal  to  approve  10  CSR 
10-6.160  and  10  CSR  10-6.190.  EPA  is 
currently  considering  these  comments. 
No  significant  comments  were 
submitted,  however,  on  those  revisions 
to  10  CSR  10-6.030  which  EPA 
proposed  to  approve  in  its  July  21, 1992. 
Federal  Register  document. 

UI.  EPA  Action 

EPA  is  taking  action  today  to  approve 
the  revisions  to  10  CSR  10-6.030 
"Sampling  Methods."  and  the 
renumbering  of  certain  existing 
sampling  methods  which  are  discussed 
in  the  Background  Section  above. 

EPA  is  also  approving  the 
corresponding  administrative 
amendments  that  update  sampling 
method  references  in  other  Missouri 
rules  to  the  corresponding  renumbered 
sampling  methods  in  10  CSR  10-6.030. 
EPA's  approval  of  these  other  affected 
rules  is  limited  to  the  update  of  the 
reference  method  citation  only.  These 
affected  rules  were  addressed  in  their 
entirety  in  previous  Federal  Register 
documents. 

EPA  is  not  taking  action  today  on 
Missouri's  recision  of  its  existing  area 
specific  incinerator  rules  10  CSR  10- 
2.090. 10  C.S.R  10-3.040, 10  CSR  10- 
4.080.  and  10  CSR  10-5.080.  Therefore, 
these  rules,  as  previously  approved  by 
EPA,  remain  in  the  SIP  and  are 
enforceable  by  EPA. 

EPA  is  also  not  taking  action  today  on 
new  incinerator  rules  10  CSR  10-6.160 
and  10  CSR  10-6.190.  On  March  11. 
1993,  the  Missouri  Cole  County  Qrcuit 
Court  declared  the  aforementioned 
incinerator  rules  void.  EPA  will  act  on 
this  portion  of  Missouri's  submittal  at  a 
later  date. 
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IV.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  two  years. 
EPA  has  submitted  a  request  for 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  ndes  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Nothing  in  this  action  should  be     , 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

With  regard  to  the  renunUjering  of 
rule  10  CSR  10-6.030  and  the  rules  with 
citations  to  those  renumbered  sections, 
EPA  has  not  reviewed  the  substance  of 
these  regulations  at  this  time.  These 
rules  were  approved  into  the  state 
implementation  plan  in  previous 
rulemakings.  EPA  is  now  merely 
approving  the  renimibering  system 
submitted  by  the  state.  EPA's  approval 
of  the  renumbering  system,  at  this  time, 
does  not  imply  any  position  with 
respect  to  the  approvability  of  the 
substantive  requirements  of  the  rules 
under  current  EPA  requirements  and 
guidance. 

Under  the  Regulatory  Flexibility  Act. 
5.  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (U.S.C.  603 
and  604J.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
(CAA)  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  state  is  already 


imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  EPA  certifies 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  24,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  Sled,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  ofSubiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated;  June  29,  1994. 

Dennis  Grams,  P.E., 

Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  AA — Missouri 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(79)  to  read  as 
follows: 

§52.1320    Identification  of  plan. 

•        •        •        •        * 

(c)  •   *   * 

(79)  The  Missouri  Department  of 
Natural  Resoiirces  submitted  an 
amendment  on  March  19, 1992.  to  add 
sampling  methods  to  rule  10  CSR  lO- 
6.030  "Sampling  Methods  for  Air 
Pollution  Sources."  On  September  20. 


1991,  Missouri  submitted  administrative 
amendments  to  rule  10  CSR  10-6.030 
which  renvunber  and  reorganize  sections 
within  that  rule.  Rules  which  reference 
the  renumbered  sections  of  10  CSR  10- 
6.030  were  also  administratively 
amended  and  submitted, 
(i)  Incorporation  by  reference. 

(A)  Revised  regulation  10  CSR  10- 
6.030  "Samphng  Methods  for  Air 
Pollution  Sources"  effective  September 
30.  1991. 

(B)  Administrative  amendments  to  the 
sampling  citations  in  the  following  rules 
which  are  affected  by  the  administrative 
amendments  to  10  CSR  10-6.030:  10 
CSR  10-2.210,  effective  December  12, 
1987;  10  CSR  1O-2.230,  effecti-.e 
November  24,  1988: 10  CSR  10-2.260, 
effective  May  24, 1990;  10  CSR  10- 
2.280,  effective  May  13.  1982;  10  CSR 
10-2.290,  effective  December  24, 1987; 
10  CSR  10-2.300,  effective  December 
12, 1987;  10  CSR  10-2.310,  effective 
November  23,  1987;  10  CSR  10-2.320, 
effective  November  23.  1987;  10  CSR 
10-3.160,  effective  December  11, 1987- 
10  CSR  10-5. 220,  effective  May  24. 
1990:  10  CSR  10-5.300,  effective  March 
11,  1989;  10  CSR  10-5.320,  effective 
March  11, 1989;  10  CSR  10-5.330, 
effective  November  26,  1989;  10  CSR 
10-5.350,  effective  March  11.  1989;  10 
CSR  10-5.360,  effective  March  11,  1989; 
10  CSR  10-5.370,  effective  March  11. 
1989: 10  CSR  10-5.390.  effective  March 
11.  1989:  10  CSR  10-5.410.  effective 
March  11. 1989;  10  CSR  10-6.090, 
effective  August  13, 1981;  and  10  CSR 
10-6.120,  effective  March  14. 1991. 

|FR  Doc.  94-20737  Filed  8-23-94;  8:45  am] 
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40  CFR  Part  52 
[WI25-01-6711a;  FRL-6005-S] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Wisconsin; 
Superior  pouglas  County)  Attainment 
Demonstration  for  Sulfur  Dioxide 
Emissions 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  The  USEPA  approves  a 
revision  to  the  Wisconsin  State 
Implementation  Plan  (SlP)^or  control  of 
sulfur  dio3dde  (SO2)  emissions  in 
Superior  (Douglas  County)  Wisconsin. 
This  approval  makes  federally 
enforceable  the  State's  control  of  SO2 
emissions  from  CLM  Corporation,  a  lime 
manufacturing  facility  located  in 
Douglas  County.  The  USEPA  review  of 
the  revision  shows  that  the  controls  are 
sufficient  to  meet  the  National  Ambient 
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Air  Quality  Standards  (NAAQS)  for  SO2 
as  set  forth  in  the  Clean  Air  Act  (the 
Act). 

DATES:  This  final  rule  will  be  effective 
October  24, 1994  unless  adverse 
comments  are  submitted  by  September 
23, 1994.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  B0604. 

Copies  of  the  proposed  SIP  revision, 
incorporation  by  reference,  and 
USEPA's  analysis  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Megan  Beardsley  at  (312)  886-0669 
before  visitinc  the  Region  5  Office.) 

A  copy  of  this  SIP  revision  and 
incorporation  by  reference  is  also 
available  at  the  Office  of  Air  and 
Radiation,  Docket  and  Information 
Center  (Air  Docket  6102),  room  M1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Megan  Beardsley,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  U.S.  Environmental 
Protection  Agency.  Region  V.  Chicago, 
Illinois  60604,  (312)  886-0669. 
SUPf>(.EMENTARY  INFORMATIOH: 

I.  Background 

Douglas  County,  Wisconsin,  is 
classified  as  an  attainment  area  for  the 

502  NAAQS.  In  1988,  a  monitor  in  the 
town  of  Superior,  Douglas  County, 
Wisconsin  measured  five  separate 
violations  of  the  24-hour  SO2  NAAQS. 
The  Wisconsin  Department  of  Natural 
Resources  (WDNR)  determined  that  a 
significant  quantity  of  the  SO2 
emissions  contributing  to  the  violations 
were  generated  by  the  three  lime  kilns 
at  CLM  Ciorporation,  a  lime 
manufacturing  facility  in  Superior.  In 
particular,  WDNR  found  the  emission 
limit  set  forth  in  CLM's  1982  permit 
(permit  number  MAN-lO-SIK-81-16- 
160)  was  being  exceeded  in  CLM  kiln  « 
3  and  that  fugitive  emissions  were 
leaking  from  the  CLM  kiln  #  2  baghouse. 
The  WDNR  also  found  that  the  existing 

503  emission  limits  for  CLM's  three 
kilns  needed  to  be  reevaluated  and 
updated  in  response  to  newer,  more 
accurate  kiln  emissions  data. 


In  response  to  these  findings. 
Wisconsin  issued  a  number  of  orders 
and  permits  to  limit  CLM's  SO2 
emissions  and  bring  the  area  into 
compliance.  The  area  has  remained 
classified  under  the  Act  as  attainment 
for  SOj  on  the  condition  that  the  State 
make  the  CLM  control  measures 
federally  enforceable  by  submitting 
them  as  a  revision  to  the  SIP. 

The  following  orders  and  permits  now 
limit  ClJyl's  SO2  emissions: 

1.  Administrative  Order  AM-91-816A 
issued  by  WDNR  to  CLM  Corporation  on 
June  13.  1991.  This  order  established 
new  emission  limits  for  Kilns  #  1  and 

#  2  based  on  the  air  quality  modeling 
results  for  the  three  lime  kilns  at  the  125 
foot  stack  height.  In  particular.  Kiln  #  1 
shall  meet  an  emission  limit  of  136.2 
pounds  of  SO2  per  hour  and  Kiln  #  2 
shall  meet  a  limit  of  183.5  pounds  of 
SO2  per  hour.  Each  kiln  shall  only  emit 
through  its  respective  stack.  The 
emission  limits  in  this  order  supersede 
the  limits  established  in  Wisconsin 
Order  89-816036430-jOl. 

2.  Consent  Order  NWD-8»-08  issued 
by  the  WDNR  to  CLM  Corporation  on 
December  20. 1989.  which  requires  CLM 
has  install  Continuous  Emission 
Monitors  (CEMs)  on  the  threeJcilns  to 
monitor  compliance  with  the  kiln 
emission  limits  on  a  continuous, 
ongoing  basis. 

3.  New  source  permit  90-RV-091, 
issued  by  WDNR  to  CLM  Corporation  on 
June  2, 1993  for  a  synthetic  minor 
construction  permit.  This  permit, 
already  incorporated  into  the  SIP  under 
the  New  Source  Review  program,  set  a 
new,  lower  emission  limit  for  lime  kiln 

#  3  of  310.7  lbs  of  SO2  per  hour 
averaged  over  a  three-hour  period,  a 
required  control  efficiency  of  44.9 
percent  averaged  over  six  months  for 
kiln  #  3.  and  a  monthly  emission  cap  of 
103.14  tons  per  month  averaged  over 
three  months  for  the  entire  facility.  The 
permit  also  imposes  requirements  for 
monitoring  and  record  keeping  for  the 
three  kilns.  The  permit  supersedes 
permit  number  MAN-lO-SJK-81-160- 
161. 

The  State  submitted  the  first  of  these 
measures  to  USEPA  as  a  proposed 
revision  to  the  SEP  in  November  24, 

1992  and  supplemented  this  submittal 
with  additional  materials  on  October  5, 

1993  and  December  9, 1993.  The  State 
also  provided  technical  support 
documentation  including  modeling, 
monitoring,  and  emissions  data. 

n.  Evaluation  of  State  Submission 

A.  Procedural  Background 

Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 


submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
Stale  under  the  Act  must  have  been 
adopted  by  such  State  after  reasonable 
notice  and  public  hearing. 

On  May  20, 1991,  the  State  held  a 
public  hearing  on  Consent  Order  AM- 
91-816.  When  the  source  did  not  sign 
this  order,  the  State  issued  the  order 
unilaterally  as  Order  AM-91-816A.  The 
State  provided  public  notice  of  the  new 
source  permit  90-RV-091  and 
opportunity  for  the  public  to  request  a 
hearing  on  this  permit.  No  hearing  was 
requested.  These  actions  meet  the  Act's 
public  notice  requirements. 

The  USEPA  reviewed  the  proposed 
SIP  revision  to  determine  completeness 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51. 
appendix  V.  The  USEPA  found  the 
submittal  complete,  andsent  a  letter 
coryirming  this  finding  to  the  governor's 
delegate  on  January  19, 1994. 

B.  SIP  Requirements 

Under  section  110  of  the  Act,  a  SIP 
must  provide  for  implementation, 
maintenance  and  enforcement  of  the 
NAAQS.  The  SIP  must  document 
specific  legally  enforceable  emission 
limits  and/or  equipment  operating 
conditions  and  provide  a  modeling 
demonstration  that  shows  these  controls 
result  in  achievement  of  the  NAAQS.  In 
addition,  there  must  be  a  demonstration 
that  the  affected  sources  are  in  full 
compliance  with  the  SIP,  or  are  on  an 
enforceable  schedule  to  achieve 
compliance  within  a  very  short  time. 

As  required,  the  j)ermits  and  orders 
submitted  by  the  State  for  this  SIP 
revision  include  enfbrceable  emissions 
limitations;  they  set  hourly  SO2 
emission  limits  for  all  three  kilns.  The 
State  will  enforce  the  SIP  under  its 
existing  air  enforcement  program  and 
has  provided  documentation  to  USEPA 
of  its  authority  to  impose  the  control 
measures  included  in  the  SIP.  Currently, 
CLM  is  in  full  compliance  with  the  SIP. 

The  USEFA  technical  analysis  of  the 
control  measures  and  modeling  is 
described  in  detail  in  USEPA's  "Revised 
Technical  Review  of  Superior  (Douglas 
County)  State  Implementation  Plan  for 
Control  of  Sulfur  Dioxide  Emissions," 
February  15, 1994,  S.  Breen  to  Files. 
Based  on  this  analysis,  USEPA  finds  the 
control  measures  in  the  proposed  SIP 
revision  are  sufficient  to  maintain  and 
enforce  the  SO2  NAAQS.  The  State's 
modeling  meets  USEPA  guidance  and 
predicts  that  the  control  measures 
contained  in  the  SIP  are  sufficient  to 
ensure  maintenance  of  the  NAAQS. 
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Purthermore,  as  required  in  paragraph 
110(a)(2)(D).  the  SIP  protects  the 
NAAQS  in  other  States;  Wisconsin's 
models  show  that  the  SO2  emissions  are 
most  concentrated  in  the  immediate 
area  of  the  source,  and  since  the  models 
show  that  allowable  SO2  emissions 
would  not  interfere  with  local 
attainment  of  the  NAAQS,  it  is  clear  that 
the  emissions  also  would  not  interfere 
with  any  other  State's  attainment  of  the 
NAAQS. 

Based  on  its  analysis  of  the  State 
submittal,  USEPA  finds  the  proposed 
revision  an  appropriate  and  useful 
addition  to  the  SIP. 

C.  Action 

The  USEPA  approves  Wisconsin's 
Douglas  County  SO2  submittal  of 
November  24. 1992  with  supplements 
on  October  5,  W93  and  December  9, 
1993.  With  this  action,  USEPA 
incorporates  State  orders  AM-91-»16A 
and  NWD-89-08  into  the  SIP,  making 
these  orders  federally  enforceable.  State 
permit  90-RV-09.  created  under  a 
federally  approved  New  Source  Review 
program  (40  CFR  52.2570  (42)),  is 
already  federally  enforceable. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
October  24, 1994.  However,  if  we 
receive  adverse  comments  by  September 
23, 1994.  USEPA  will  publish  a 
document  that  withdraws  today's  action 
and  will  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposal  published  in  the  proposal 
section  of  this  Federal  Register.  The 
public  comment  period  will  not  be 
extended  or  reopened. 

III.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classiHed  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  PR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 


tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (as 
published  at  54  PR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  two  years."  The  USEPA 
has  submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  the  USEPA 's  request.  This 
request  continued  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993.  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

"This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act.  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (1976). 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  24. 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  Final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Sulfur  oxides. 


Dated:  May  23, 1994. 
Valdas  V.  Adamkus. 

Regional  A  dmin  istro  tor. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)  (74)  to  read  as 
follows: 

§52.2570    Identification  of  plan. 

•        •        •        •        • 

(c)*  *  • 

(74)  On  November  24, 1992.  the  State 
of  Wisconsin  requested  a  revision  to  the 
Wisconsin  State  Implementation  Plan 
(SIP)  to  maintain  the  National  Ambient 
Air  Quality  Standards  for  SO2  in 
Douglas  County  Wisconsin.  Included 
were  State  orders  and  permits  limiting 
emissions  from  CLM  Qirporation  lime 
kilns  and  requiring  Continuous 
Emission  Monitoring  Systems  on  these 
kilns. 

(i)  Incorporation  by  reference. 

(A)  Wisconsin  Order  AM-91-816A 
issued  by  WDNR  to  CLM  Corporation  on 
June  13. 1991.  Wisconsin 
Administrative  Order  NWD-89-08 
issued  by  the  WDNR  to  CLM 
Corporation  on  December  20. 1989, 
[FR  Doc.  94-20740  Filed  a-23-94;  8  45  ami 
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40  CFR  Part  52 

IOR-I&-I -6536a;  OR-43-1 -6523a;  FRL- 
5025-8] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  EPA  approves  the  state 
implementation  plan  (SIP)  revision 
submitted  by  the  State  of  Oregon  for  the 
purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10).  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  the  Eugene-Springfield.  Oregon, 
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PM-IO  nonattainment  area.  In  addition. 
EPA  approves  title  16  of  the  Lane 
Regional  Air  Pollution  Authority  for 
inclusion  into  the  Oregon  SIP.  Title  16 
establishes  permanent  rules  prohibiting 
the  use  of  woodstoves  and  other  solid- 
fuel  space  heating  devices  under  certain 
circumstances  in  Lane  County  and  the 
cities  of  Eugene  and  Springfield, 
Oregon. 

DATES:  This  final  rule  will  be  effective 
on  October  24, 1994  unless  adverse  or 
critical  comments  are  received  by 
September  23, 1994.  If  the  effective  date 
is  delayed,  timely  notice  v/ill  be 
publrsbed  in  the  Federal  Register. 
A00RES8ES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Air  &  Radiation  Branch  (AT- 
082),  EPA,  Docket  #OR-16-l-5536, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Arr  and  Radiation 
Docket  and  Information  Center.  EPA, 
401  M  Street,  SW.,  Washington,  DC 
20460.  Copies  of  material  submitted  to 
EPA  may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Air  & 
Radiation  Branch,  1200  Sixth  Avenue 
(AT-082).  Seattle,  Washington  98101, 
and  the  Oregon  Department  of 
Environmental  Quality.  811  SW.  Sixth 
Avenue,  Portland,  Oregon  97204-1390. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rindy  Ramos,  EPA.  1200  Sixth  Avenue, 
AT-082,  Seattle,  Washington,  98101. 
(206) 553-6510. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  area  within  the  Eugene- 
Springfield.  Oregon.  Urban  Growth 
Boundary  (UGB).  was  designated 
nonattainment  for  PM-10  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  Qean  Air  Act  (CAA), 
upon  enactment  of  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990.'  See  56 
FR  56694  (November  6. 1991)  and  40 
CFR  81.339.  The  air  quality  planning 
requirements  for  moderate  PM-10 
nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  title  I  of  the  Act.* 


'  Th«  1990  Amendmenis  to  the  Qean  Ait  Act 
nude  tigniflcant  changes  to  the  Act.  See  Public  Law 
No.  101-M9. 104  Stat.  2399.  Reference*  herein  are 
to  the  Clean  Air  Act.  as  amended  ("the  Act").  The 
Clean  Air  Aa  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C  7401.  et  leq. 

'Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specifically  applicable  to  PM- 
10  nonatlainniMt  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  In 
the  "General  Preamble"  and,  as  appropriate.  In  this 
document  and  supporting  information. 


EPA  has  issued  a  "General  Preamble" 
describing  EPA's  preliminary  views  on 
how  EPA  intends  to  review  SIP's  and 
SIP  revisions  submitted  under  title  I  of 
the  Act  including  those  state  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  this  approval  and  the  supporting 
rationale.  In  this  rulemaking  action  for 
the  Stale  of  Oregon's  moderate  PM-10 
SIP  for  the  Eugene-Springfield 
nonattainment  area,  EPA  is  approving 
its  interpretations,  taking  into 
consideration  the  specific  factual  issues 
presented.  Additional  information 
supporting  EPA's  action  on  this 
particular  area  is  available  for 
inspection  at  the  address  indicated 
above.  EPA  will  consider  any  timely 
comments  received  by  the  date 
indicated  above. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
(those  areas  designated  nonattainment 
under  section  107(d)(4)(B))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  November 
15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10,  1993; 

2.  Either  a  demonstration  (including 
air  quabty  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31,  1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

States  with  initial  moderate  PM-10 
nonattainment  areas  were  required  to 
submit  B  permit  program  for  the 


construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992  (see  section 
189(a)).  Such  states  also  must  submit 
contingency  measures  by  November  15, 
1993.  which  become  effective  without 
ftirther  action  by  the  state  or  EPA.  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline  (see  section  172(c)(9) 
and  57  FR  13543-13544).  Oregon  has 
made  submittals  in  response  to  both  of 
the  above  described  requirements.  EPA 
intends  to  address  that  submittal 
containing  the  new  source  review 
permit  program  in  a  separate  document. 

II.  This  Action 

Section  110{k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of    • 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  action.  EPA  is  approving  the  plan 
revision  submitted  to  EPA  on  November 
15, 1991.  EPA  has  determined  that  the 
submittal  meets  all  of  the  applicable 
requirements  of  the  Act. 

Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Apt  provides 
that  each  implementation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.*  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
state  under  the  Act  must  be  adopted  by 
such  state  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  and  57  FR  13565). 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51. 
appendix  V.  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

The  State  of  Oregon  and  Lane 
Regional  Air  Pollution  Authority 
(LRAPA)  held  a  concurrent  public 
hearing  on  the  original  Eugene- 
Springfield  PM-10  plan  on  January  30, 
1990.  On  January  31, 1991.  the  Oregon 
Environmental  Quality  Commission 


'  Also  Section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  liO(aH2). 
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(OEQC).  adopted  the  plan  as  part  of  the 
Oregon  SIP.  The  State  and  LRAPA 
subsequently  held  a  concurrent  public 
hearing  on  an  addendum  to  the  plan  on 
October  1. 1991.  in  Springfield,  Oregon. 
This  addendum,  including  appendix  L. 
was  adopted  by  the  Oregon  Department 
of  Environmental  Quality  (ODECy  on 
November  8. 1991.  The  original  plan 
and  the  addendum  were  submitted  to 
EPA  on  November  15. 1991.  as  a 
revision  to  the  SIP. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  the  criteria  set  out  at 
40  CFR  part  51.  appendix  V.  A  letter 
dated  May  7, 1992,  was  forwarded  to  the 
Director  of  ODEQ  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process.  In  this  action  EPA  is  approving 
the  State  of  Oregon's  PM-10  SIP 
submittal  for  the  Eugene-Springfield 
PM-10  nonattainment  area  and  invites 
public  comment  on  theection. 

2.  Accurate  Emissions  Inventory  . 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  See,  e.g.,  section  110(a)(2)(K)  of  the 
Act.  Because  the  submission  of  such 
inventories  are  necessary  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
submission  (see  57  FR  13539). 

The  1985  base  year  emission 
inventory  developed  for  the  Eugene- 
Springfield  UGB  identified  the  major 
sources  of  PM-10  concentrations  during 
24-hour  worst  case  winter  periods  as 
residential  wood  combustion  (68%). 
industrial  emissions  (26%).  fugitive 
dust  (4%),  and  other  sources,  including 
but  not  limited  to,  transportation,  open 
and  prescribed  burning  (2%).  Annual 
emissions  for  the  same  timeframe  were 
residential  wood  combustion  (34%). 
industrial  emissions  (54%),  fugitive 
dust  (6%).  and  other  sources  (5%). 

EPA  is  approving  the  emissions 
inventory  because  it  generally  appears 
to  be  accurate  and  comprehensive,  and 
provides  a  sufficient  basis  for 
determining  the  adequacy  of  the 
attainment  demonstration  for  this  area 
consistent  with  the  requirements  of 


sections  172(c)(3)  and  110(a)(2)(K)  of  the 
Clean  Air  Act.* 

3.  RACM  (Licluding  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10. 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA  's  interpretation  of 
the  RACM  (including  RACT) 
requirement  (see  57  FR  13539-13545 
and  13560-13561). 

LRAPA  performed  a  technical  and 
cost  analysis  to  evaluate  available 
control  measures.  This  analysis  is 
presented  in  appendix  E  and  F  to  the    • 
SIP.  Using  EPA  modeling  guidelines 
and  protocols,  the  analysis  showed  that 
with  some  exceptions,  local  industrial 
sources  currently  meet  or  exceed  RACT 
Further.  RACM  (including  RACT)  does 
not  require  the  implementation  of  all 
available  control  measures  where  an 
area  demonstrates  timely  attainment 
and  the  implementation  of  additional 
controls  would  not  expedite  attainment. 
57  FR  13540-13544.  Based  on  the 
available  control  measures  adopted 
(described  below),  the  SIP  demonstrates 
that  attainment  of  the  PM-10  NAAQS 
will  be  achieved  by  December  31, 1992 
(two  years  prior  to  the  CAA  attainment 
date  of  December  31. 1994).  The  SIP 
also  demonstrates  continued 
maintenance  of  the  NAAQS  between 
December  1992  and  the  year  2000.  PM- 
10  emissions  from  industrial  point 
sources  (26%),  primarily  wood  products 
industry,  had  substantially  less  of  an 
impact  on  the  24-hour  standard  than 
residential  wood  combustion  (68%).  A 
cost  benefit  comparison  of  alternate 
strategies  showed  that  implementation 
of  a  woodsmoke  curtailment  program 
would  achieve  expeditious  air  quality 
improvements  at  a  much  lower  cost 
than  would  additional  point  source 
control.  Accordingly,  EPA  is  approving 
the  existing  industrial  controls  as 
meeting  the  RACM  (including  RACT) 
requirement. 

A.  Mandatory  Woodburning  Curtailment 
Program 

A  mandatory  woodburning 
curtailment  program  became  fully 
implemented  on  November  1. 1991. 
Each  of  the  three  jurisdictions  in  the 
nonattainment  area  enacted  ordinances 
prohibiting  the  use  of  solid-fuel  space 


'The  EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  lo  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10 
SIP  Dewlopment  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  M-ith  the 
Art.  See  -section  193  of  the  Act 


heating  devices  under  certain 
conditions.  Enforcement  of  the 
ordinances  have  been  delegated  by  Lane 
County,  the  City  of  Eugene,  and  the  Qty 
of  Springfield  to  LRAPA.  Prior  to  the 
mandatory  program,  a  voli  ntanr 
program  had  been  in  plact  for  five 
years.  The  following  is  a  brief  i 

discussion  of  the  program's  key 
elements.  For  a  detailed  analysis  and 
discussion,  the  reader  is  referred  to  the 
Technical  Support  Document  (TSD)  that 
corresp<Hids  with  this  action. 

During  the  1992/1993  woodheating 
season.  LRAPA  used  a  combination 
advertising  campaign  using  radio  and 
billboard  advertising,  press  releases  and 
taped  television  public  ser\'ice 
announcements.  In  addition,  during  the 
last  2V2  years,  there  have  been 
approximately  20  visits  with  local 
schools  and  several  presentations  to 
various  local  groups,  e.g.  real  estate, 
church.  The  purpose  of  these  visits  was 
to  discuss  pertinent  elements  of  the 
curtailment  program,  proper  woodstove 
operation  and  maintenance,  and  air 
pollution  in  general. 

Woodburning  advisories  are  made 
daily  by  1  p.m.  between  the  first  of 
November  and  the  end  of  February  via 
local  television  and  radio  stations.  An 
empirical  formula  (based  on  the 
previous  24-hour  nephelometer  readings 
and  the  predicted  afternoon  ventilation 
index)  is  used  to  predict  the  present    " 
day's  PM-10  level.  The  predicted  PM- 
10  level  determines  whether  a  green, 
yellow,  stage  I  red,  or  stage  II  red 
advisory  is  issued. 

Woodburning  curtailment  advisories 
are  issued  at  four  levels:  1)  a  green 
advisory  is  made  when  the  ambient 
PM-10  concentration  is  expected  to  be 
74  |ig/m3  or  less,  2)  a  yellow  advisory 
is  issued  when  the  ambient  PM-10 
concentration  is  expected  to  be  greater 
than  75  (ig/m3  but  less  than  88  ^m3. 
3)  a  Stage  I  Red  advisory  is  issued  when 
the  ambient  concentration  is  expected  to 
be  greater  than  88  \ig/m3  but  less  than 
125  jig/m3,  4)  a  State  11  Red  advisory  is 
issued  when  the  ambient  concentration 
Is  expected  to  be  greater  than  1 25  j^/ 
m3. 

During  a  Stage  I  Red  Advisory,  any 
solid  fuel  space  heating  device  (e.g. 
certified  woodstove,  uncertified 
woodstove,  or  pellet  stove)  may  be 
operated  provided  it  does  not  emit 
visible  emissions.  Exemptions  to 
complying  with  this  advisory'  include 
sole  source  and  low  income. 

During  a  State  II  Red  Advisor)-,  sole 
source  and  low  income  exemptions  are 
granted.  Also,  pellet  stoves  may  be 
operated  provided  they  do  not  emit 
visible  emissions.  All  other  solid  fuel 
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space  heating  devices  are  prohibited 
from  operation. 

As  stated  above,  LRAPA  can  grant  an 
exemprtion  frtnn  complying  with  a  Stage 
I  and  Stage  II  Red  Advisory  provided 
that  the  solid  fuel  space  heating  device 
is  the  sole  source  of  heat  fat  a  specific 
residence.  Individual  exemptions  expire 
on  July  1  of  each  year  and  must  be 
renewed  annually.  This  exemption  shall 
not  be  issued  by  LRAPA  after  June  30, 
1996. 

An  exemption  based  on  economic 
need  can  also  be  granted.  Persons  in 
charge  of  property  who  satisfy  criteria 
established  under  the  Low  Income 
Energy  Assistance  Program  as 
administered  by  the  Lane  County 
Housing  Authority  and  as  established  by 
the  United  States  Department  of  Energy 
are  exempt  from  Stage  I  and  Stage  II  Red 
Advisories.  Individual  exemptions  shall 
expire  on  July  1  of  each  year  and  must 
be  renewed  annually. 

The  woodbuming  curtailment 
program  has  a  surveillance  and 
enforcement  element.  A  standard 
operating  procedure  and  evaluation 
measure  has  been  developed  for  use 
during  red  advisories.  During 
surveillance  and  effectiveness 
evaluations,  infra-red  detectors  are  used 
at  night  to  detect  'hot'  chimneys.  During 
a  red  advisory,  visible  emissions  wrill  be 
documented  and  a  Notice  of  Violation, 
including  those  with  civil  penalties, 
will  be  issued.  Persons  who  receive  the 
notice  may  either  pay  the  fine  or  appeal 
the  civil  penalty.  Fines  range  from 
$50.00  to  $400.00. 

LRAPA  requests  a  70%  reduction 
credit  for  the  curtailment  program.  This 
requested  credit  is  greater  than  the  50% 
generally  suggested  by  EPA  for  a 
mandatory  curtailment  program. 
However,  the  recommended  50%  credit 
is  viewed  by  EPA  as  a  "starting  point  in 
assessing  the  effectiveness  of  residential 
wood  combustion  control  programs." 
Final  Judgement  of  the  amount  of  credit 
to  be  granted,  is  determined  by  EPA 
regional  offices,  based  on  the  program 
elements  outlined  in  EPA's  Guidance 
Document  for  Residential  Wood 
Combustion  Emission  Control  Measures. 
EPA-4450/2-69-015,  September  1989. 

Since  implementation  of  the 
mandatory  program  in  November  1991, 
ambient  1^-10  concentrations  have  not 
deteriorated  to  the  point  where  the 
issuance  of  a  red  advisory  has  been 
needed  to  protect  the  NAAQS. 
Therefore,  LRAPA  has  not  conducted  a 
compliance  survey  during  a  red 
advisory.  However;  during  the  1991/ 
1992  and  the  1992/1993  woodheating 
seasons,  LRAPA  did  conduct  several 
siu^eys  during  green  and  yellow 
advisories.  These  surveys  indicate  that 


between  52%  and  78%  of  the  dwellings 
equipped  with  woodstoves  were  not 
using  wood  as  a  source  of  home  heatl 

Even  though  results  from  the  above 
surveys  are  somewhat  inconclusive 
since  the  surveys  were  conducted 
during  green  and  yellow  advisories,  the 
results  do  indicate  that  LRAPA 's  public 
education/awareness  program  is  quite 
effective.  Additionally,  preliminary 
results  from  a  1992  wood  user's  survey 
indicates  that  between  the  1985  base 
year  and  1992.  annual  PM-10  emissions 
from  home  heating  have  declined  by 
approximately  60%.  This  corresponds 
to  a  40%  reduction  in  cord  wood 
consumption. 

Considering  the  above  program 
elements,  survey  results,  and  the 
phasing  out  of  the  sole  source 
exemptions,  EPA  believes  that  the  70% 
credit  is  achievable  and  is  being 
achieved  and  therefore  proposes  to 
accept  the  credit  claimed.  EPA  has  also 
considered  that  fact  that  the  area  has  not 
violated  the  24-hour  standard  since 
January,  1987  (first  year  of  a  voluntary 
curtaibnent  program),  and  has  neyer 
violated  the  annual  standard. 
Accordingly,  EPA  has  determined  that 
the  mandatory  curtailment  program  is 
sufficient  to  meet  RACM. 

Additionally,  even  though  the  area  is 
not  in  violation  of  the  annual  standard, 
the  expected  emission  reductions  to  be 
achieved  by  this  strategy  will  help 
insure  continued  compliance  with  the 
annual  standard. 

B.  Other  Sources 

Where  sources  of  PM-10  contribute 
insignificantly  to  the  PM-10  problem  in 
the  atea.  EPA's  policy  is  that  it  would 
be  unreasonable  to  require  the  sources 
to  implement  potentially  available 
control  measures  and,  therefore,  the 
RACM  requirement  does  not  dictate  the 
implementation  of  such  controls.  (57  FR 
13540). 

UlAPA  determined  through  its 
analysis  of  the  nonattainment  area  that 
emissions  from  fugitive  dust  sources 
and  amissions  from  prescribed  and  open 
burning  activities  were  not  significant 
souroes  of  PM-10  emissions.  On  an 
annual  basis,  fugitive  dust  accounts  for 
6%  of  the  PM-10  emission  inventory. 
Emissions  from  prescribed  and  open 
burning  added  together  account  for  less 
than  1%  of  the  nonattainment  area's 
PM-10  emissions  on  an  annual  basis. 
Further,  as  indicated  above,  the  control 
measures  contained  in  the  SIP  provide 
for  expeditious  attainment  of  the  PM-10 
NAAQS.  Therefore,  the  attainment  plan 
does  not  include  additional  control 
measures  for  these  sources. 

EPA  has  reviewed  ODEQ's  submittals 
and  associated  documentation  and 


concluded  that  they  adequately  justify 
the  control  measures  to  be 
implemented.  Implementation  of  the 
Eugene-Springfield  PM-10 
nonattainment  plan  control  strat^y  will 
result  in  the  attainment  of  the  n^lO 
NAAQS  as  expeditiously  as  practicable 
and  no  later  than  Decenofoer  31, 1994.  By 
this  document,  EPA  is  approving 
OMQ's  control  strategy  as  satisfying  the 
RACM  (including  RACT)  requirement. 

4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attaimnent  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  The  General 
Preamble  sets  out  EPA's  guidance  on  the 
use  of  modeling  for  moderate  area 
attainment  demonstrations  (57  FR 
13539).  Alternatively,  the  State  must 
show  attainment  by  December  31, 1994, 
or  that  attainment  is  impracticable.  The 
24-hour  PM-10  NAAQS  is  150 
micrograms/cubic  meter  (rig/m3},  and 
the  standard  is  attained  when  the 
expected  number  of  days  per  calendar 
year  with  a  24-hour  average 
concentration  above  150  (^m3  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 
The  annual  PM-10  NAAQS  is  50  ng/m3. 
and  the  standard  is  attained  when  the 
expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
jig/m3  (id.). 

LRAPA  conducted  an  attainment 
demonstration  based  on  dispersion 
modeling;  which,  according  to  EPA's 
PM-10  SIP  Development  Guideline 
(June  1987),  is  an  acceptable  method.  In 
order  to  select  the  appropriate  mode), 
LRAPA  followed  EPA's  "Protocol  for 
Determining  the  Best  Performing 
Model"  (September  1987)  in  LRAPA's 
evaluation  of  the  Oregon  GRID, 
WYNDvalley,  and  ISCST  dispersion 
models.  Based  on  its  analysis,  Oregon 
GRID  performed  within  H*A's  approved 
limits  of  accuracy  and  was  determined 
to  be  the  best  performing  model. 

The  time  period  selected  for  the  24- 
hour  modeling  analysis  was  bom 
December  11. 1985  through  December 
28. 1985.  This  was  a  period  of  extensive 
poor  ventilation  with  no  precipitation, 
cold  temperatures  (aver^  daily 
temperatures  near  zero  degrees 
centigrade)  and  Ught  winds  (average 
daily  wind  speed  of  1  to  2  meters  per 
second).  In  addition.  12  of  the  15 
exceedances  of  the  24-hour  standard 
occurred  during  December  1985.  Since 
the  area  is  in  attainment  with  the  annual 
standard,  LRAPA  only  modeled  for 
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attainment  purposes  the  24-hour 
standard. 

The  uncontrolled  1992  modeled 
design  value  was  determined  to  be  333 
jig/m3.  Based  on  the  modeling  analysis, 
in  order  to  attain  the  24-hour  standard 
throughout  the  airshed,  a  65%  reduction 
in  PM-10  emissions  at  an  unmonitored 
site  (referred  to  in  the  study  as  the 
Scenic  site)  is  needed.  The  modeling 
exercise  also  determined  that 
approximately  97%  of  the  local  impact 
at  this  site  (Scenic  site)  is  from  home 
wood  heating.  After  applying  the  70% 
reduction  in  wood  smoke  emissions  due 
to  the  curtailment  program,  the 
modeling  exercise  demonstrates  that 
attainment  of  the  24-hour  standard  can 
he  achieved  at  this  site  and  throughout 
the  airshed.  The  demonstration 
predicted  that  the  24-hour  design 
concentration  in  the  attainment  year  of 
1992  will  be  below  150  fig/m3.  thus 
demonstrating  attainment  of  the  24-hour 
PM-10  NAAQS.  The  SIP  also 
demonstrates  maintenance  of  the 
NAAQS  through  the  year  2000.  Ambient 
data  show  that  the  area  has  never 
approached  an  exceedance  of  the  annual 
standard.  Since  no  violations  of  the 
annual  NAAQS  have  been  noted  and  the 
attainment  demonstration  shows 
attainment  of  the  24-hour  NAAQS,  no 
violations  of  the  annual  NAAQS  are 
likely.  Therefore.  EPA  has  determined 
that  ODEQ  has  adequately  demonstrated 
that  the  annual  standard  has  been 
attained  in  the  Eugene-Springfield 
nonattainment  area.  More  detailed 
description  of  the  attainment 
demonstration  is  contained  in  the  TSD. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10,  also  apply  to  major  stationary 
sources  of  PM-10  precursors  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  (see  57  FR  13539-13540  and 
13541-13542). 

As  previously  discussed,  LRAPA's 
technical  analysis  of  candidate  control 
measures  indicated  that  emissions  from 
industrial  point  sources  had 
substantially  less  of  an  impact  on  the 
24-hour  standard  than  residential  wood 
combustion.  Previous  violations  of  the 
24-hour  standard  occurred  during 
periods  of  extensive  poor  ventilation 
(stagnation  conditions)  and  cold 
temperatures.  This  further  supports  the 
dispersion  modeling  exercise  which 
indicated  that  approximately  97%  of  the 
local  impact  at  the  highest  modeled  site 


in  the  UGB  was  firom  woodsmoke 
emissions  and  that  implementation  of 
the  woodsmoke  curtailment  program 
would  expeditiously  demonstrate 
attainment  with  the  PM-10  NAAQS. 
Therefore,  EPA  believes  that  sources  of 
PM-10  precursors  do  not  contribute 
significantly  to  PM-10  levels  in  excess 
of  the  NAAQS  and  hereby  grants  the 
exclusion  from  control  requirements 
authorized  under  section  189(e)  for 
major  stationar>'  sources  of  PM-10 
precursors. 

Note  that  while  EPA  is  making  a 
general  finding  for  this  area  about 
precursor  contribution  to  PM-10 
NAAQS  exceedances,  this  finding  is 
based  on  the  current  character  of  the 
area  including,  for  example,  the  existing 
mix  of  sources  in  the  area.  It  is  pos.sible, 
therefore,  that  future  growth  could 
change  the  significance  of  precursors  in 
the  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  three 
years  until  the  area  is  redesignated 
attainment  and  which  demonstrates 
RFP.  as  defined  in  section  171(1). 
toward  attainment  by  December  31. 
1994  (see  section  189(c)  of  the  CAA). 

While  section  189(c)  plainly  provides 
that  quantitative  milestones  are  to  be 
achieved  until  an  area  is  redesignated 
attainment,  it  is  silent  in  indicating  the 
starting  point  for  counting  the  first  3- 
year  period  or  how  many  milestones 
must  be  initially  addressed.  In  the 
General  Preamble,  EPA  addres.sed  the 
statutory  gap  in  the  starting  point  for 
counting  the  3-year  milestone, 
indicating  that  it  would  begin  from  the 
due  date  for  the  applicable 
implementation  plan  revision 
containing  the  control  measures  for  the 
area  (i.e..  November  15, 1991  for  initial 
moderate  PM-10  nonattainment  areas) 
(see  57  FR  13539). 

As  to  the  number  of  milestones.  EPA 
believes  that  at  least  two  milestones 
must  be  initially  addressed.  Thus, 
submittal  to  address  the  SIP  revisions 
due  on  November  15. 1991.  for  the 
initial  moderate  PM-10  nonattainment 
areas  must  demonstrate  that  two 
milestones  will  be  achieved  (First 
milestone:  November  15, 1991,  through 
November  15.  1994;  Second  milestone: 
November  15, 1994,  through  November 
15. 1997). 

For  the  initial  PM-10  nonattainment 
areas  that  demonstrate  attainment,  the 
emissions  reduction  progress  made 
between  the  SIP  submittal  (due  date  of 
November  15, 1991)  and  the  attainment 


date  of  December  31, 1994  (46  days 
beyond  the  November  15, 1994 
milestone  date)  will  satisfy  the  first 
quantitative  milestone  (see  57  FR 
13539).  For  areas  that  demonstrate 
timely  attainment  of  the  PM-10 
NAAQS.  the  milestones  beyond  the 
attainment  achievement  date  should,  at 
a  minimum,  provide  for  continued 
maintenance  of  the  standards. ' 

This  SIP  demonstrates  attainment  of 
the  PM-10  NAAQS  by  December  31. 
1992.  and  maintenance  of  the  NAAQS 
through  the  year  2000.  satisfying  three 
milestones.  Therefore,  EPA  is  approving 
the  submittal  as  meeting  the 
quantitative  milestone  requirenpnt 
currently  due.  Finally,  once  a  m  I'^stone 
has  passed,  the  State  will  have  lo 
demonstrate  that  the  milestone  was,  in 
fact,  achieved  for  the  Eugene- 
Springfield  area  as  provided  in  section 
189(c)(2)  of  the  Act. 

7.  EnforceabiUty  Is.sues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  LRAPA. 
ODEQ  and  EPA  (See  sections  172(c)(6). 
110(a)(2)(A)  and  57  FR  13556).  EPA 
c.'iteria  addressing  the  enforceability  of 
SIP's  and  SIP  revisions  were  stated  in  a 
September  23,  1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (.see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  progj^m  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  woodsmoke  curtailment  program 
contained  in  the  SIP  was  addressed 
above  under  the  section  headed  "RACM 
(including  RACT)."  The  SIP  provides 
that  this  control  strategy  applies 
throughout  the  entire  nonattainment 
area. 

Lane  County,  and  the  cities  of  Eugene 
and  Springfield  have  enacted 
ordinances  prohibiting  the  use  of  solid- 
fuel  space  heating  devices  under  certain 
conditions  (air  stagnation  episodes). 

Lane  County  enacted  Ordinance 
Number  9-90  (Lane  Code  ("LC")  9.120- 
9.160).  Eugene  enacted  Ordinance 
Number  19731  (Eugene  Code  ('EC") 


'Section  189(c)  of  Ihe  .^ct  provides  that 
qiiantiiaiive  milestones  are  to  be  achieved  "until 
the  area  is  redesignated  atulnment ."  However,  this 
endpoini  for  quantitative  milestone*  is  speculative 
because  redesignation  of  an  area  as  attainment  is 
(.onilngenl  upon  several  factors  and  future  events. 
Therefore.  EPA  belie\-es  it  is  reasonable  for  States 
to  initially  address  al  leas)  the  first  tv»o  milestones. 
Addressing  two  milestones  will  ensure  that  the 
S;ate  continues  to  maintain  the  NAAQS  beyond  the 
attainment  date  for  at  least  some  period  during 
which  an  area  could  be  redesignated  attainment. 
However,  in  all  instances,  additional  milestones 
must  be  addressed  if  an  area  i,s  not  redosignated 
attatnmonL 
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6.250-6.270)  and  Springfield  enacted 
Ordinance  Number  5546  (Springfield 
Code  ("SC")  4-»-4).  Each  municipality 
also  either  delegated  enforcement  of  the 
ordinances  to  LRAPA  (L.C  §  9.145; 
Springfield  Code  §  4-8-4(4)),  or 
authorized  the  City  Manager  to  delegate 
enforcement  to  LRAPA  (Eugene  Code 
§  6.265).  By  Administrative  Order  Na 
44-92-10,  the  Eugene  Qty  Manager  has 
delegated  authority  to  LRAPA  to 
administer  the  wdinanoe.  Thus,  each 
jurisdiction  has  authorized  LRAPA  to 
enforce  the  solid-fuel  space  heating 
device  ordinances.  In  addition,  eadi 
jurisdiction  has  authorized  LRAPA  to 
use  its  own  regulations  and  procedures 
to  enforce  the  (Htlinances  and  to  impose 
penalties. 

The  LRAPA  Board  of  Directors 
adopted  title  16.  Home  Wood  Heating 
Curtailment  Program  Enfwcement,  on 
July  13, 1993.  This  rule  is  the 
mechanism  LRAPA  will  employ  in 
implementing  the  above  ordinances.  It    - 
contains,  among  other  things,  a  civil 
penahy  schedule,  a  notice  of  violation 
procedure,  and  the  procedure  to  appeal 
8  civil  penalty.  EPA  is  approving  the 
above  ordinances  and  title  16  as  part  of 
the  SIP. 

The  Eugene-Springfield  SIP  does  not 
contain  additional  point  source  controls 
to  attain  the  standard,  however,  existing 
and  federally  approved  point  source 
emission  limitations  are  relied  upon  to 
maintain  and  demonstrate  attainment 
with  the  PM-IO  NAAQS.  EPA 
determined  that  becaiise  the  five-day 
advance  notice  provision  required  by 
ORS.126(l)  (1991)  bars  civil  penalties 
from  being  imposed  for  certain  permit 
violations,  ORS  468  fails  to  provide  the 
adequate  enforcement  authority  that  a 
state  must  demonstrate  to  obtain  SIP 
approval,  as  specified  in  Section  110  of 
the  Clean  Air  Act  and  40  CFR  51.230. 
Accordingly,  the  requirement  to  provide 
such  notice  would  preclude  Federal 
approval  of  a  PM-10  nonattainment  area 
SIP  revision. 

EPA  notified  Oregon  of  the 
deficiency.  To  correct  the  problem,  the 
Governor  of  Oregon  signed  into  law  new 
legislation  amending  ORS  468.126  on 
September  3, 1993.  This  amendment 
added  paragraph  468.126(2)(e)  which 
provides  that  the  five-day  advance 
notice  required  by  ORS  468.126(1)  does 
not  apply  if  the  notice  requirement  will 
disqualify  a  state  program  from  Federal 
approval  or  delegation.  ODEQ 
responded  to  EPA's  understanding  of 
the  application  of  468.126(2)(e)  and 
agreed  that  if  Federal  statutory 
requirements  preclude  the  use  of  the 
five-day  advance  notice  provision,  no 
advance  notice  will  be  required  for 


violations  of  SIP  requirements 
contained  in  permits. 

ODBQ's  submittal  and  TSD  contain 
further  information  on  enforceability 
requirements.  In  addition,  the  TSD 
contains  a  discussion  of  the  personnel 
and  funding  intended  to  support 
effective  implementation  of  the  control 
strategy. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIP's  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13543-13544.  These 
measures  must  be  submitted  by 
November  15. 1993  for  the  initial 
moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA.  upon 
a  detemiination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  The  Eugene- 
Springfield  nonattainment  area  SIP 
contains  the  following  contingency 
measures: 

a.  Uncertified  woodstove  removal:  the 
1991  Oregon  Legislature  authorized  by 
statute  the  removal  and  destruction  of 
uncertified  woodstoves  upon  sale  of  a 
home  within  any  area  that  fails  to  meet 
the  PM-10  SIP  attainment  date  of 
December  31, 1994.  EPA  approved  these 
rules  (OAR  340-34-200  through  215)  as 
part  of  the  Oregon  SIP  on  June  9, 1992 
(57  FR  24373). 

b.  Fugitive  Dust:  to  reduce  track  out 
onto  public  roads,  construction  sites  for 
commercial,  industrial  or  residential 
subdivisions  within  the  Eugene- 
Springfield  nonattainment  area  are 
required  to  provide  paved  track  out 
strips  or  mud  cleaning  stations  on  site. 
This  rule  is  found  in  title  39,  section 
39-053  of  LRAPA's  contingency 
measuie  regulations. 

In  this  action,  EPA  is  approving  in  its 
entirety  title  39  entitled  Contingency  for 
PM-10  Sources  in  Eugene-Springfield 
Non-Altainment  Area.  (Sections  39-001, 
39-005,  39-010,  39-015,  39-020,  39- 
025,  39-030,  39-035,  39-040,  39-050. 
39-05S.  and  39-060  (November  1991)). 

c.  Open  Burning:  all  open  burning 
would  be  banned  within  the 
nonattainment  area.  This  rule  is  found 
in  section  39-060  of  title  39. 

d.  Industrial  Controls:  a  contingency 
plan  was  developed  to  reduce  industrial 
emissions  should  the  area  fail  to  attain 
by  the  CAA  deadline.  The  regulations 
requiring  controls  more  stringent  than 
those  currently  required  on  significant 
industrial  sources  of  PM-10  are 


contained  in  title  39.  Industrial  sources 
addresstid  in  the  plan  include  wood- 
waste  boi'ers,  veneer  plants  and  drj'ers, 
particler  oard  plants  and  dryers,  air 
convej  ing  systems  and  kraft  pulp  mills. 

The  inJustrial  contingency  limits  for 
the  most  part  reflect  ODEQ's  industrial 
source  rujes  for  the  Medford-Ashland 
non-attainment  area  (OAR  340-30-005 
through  230).  The  one  exception  is  the 
contingency  standard  for  pulp  mills. 
Should  the  area  fail  to  attain  the 
NAAQS,  kraft  pulp  mills  would  be 
required  to  meet  EPA's  New  Source 
Performance  Standards  (NSPS).  These 
control  measures  would  become 
effective  upon  a  determination  by  EPA 
that  the  area  has  failed  to  make 
reasonable  further  progress  (RFP)  or  to 
attain  the  PM-10  NAAQS  and.  they 
would  be  implemented  over  a  period  of 
two  years. 

LRAPA  estimates  that  implementation 
of  the  contingency  measures  would 
reduce  wood  heating  emissions  by  an 
additional  .5  ton  per  day  and  industrial 
emissions  would  be  reduced  by  6.2  tons 
per  day  resulting  in  additional 
reductions  of  45%  on  a  daily  basis.  On 
an  annual  basis,  wood  heating 
emissions  would  be  reduced  by  S3  tons 
per  year  and  industrial  emissions  by 
1,800  tons  per  year  resulting  in 
additional  reductions  of  over  2000%. 

The  SIP  provides  that  eadi  of  these 
measures  can  take  affect  %vithout  further 
action  by  the  State  or  EPA,  should  EPA 
determine  that  the  Eugene-Springfield 
nonattaiimient  area  has  foiled  to  achieve 
RFP  or  to  attain  the  PM-10  standard  by 
the  statutory  attainment  date  of 
December  31, 1994. 

EPA  is  approving  the  Eugene- 
Springfield  nonattainment  area 
contingency  measures. 

III.  Implications  of  This  Action 

EPA  is  approving  the  plan  revision 
and  addendum  submitted  to  EPA  for  the 
Eugene-Springfield  nonattainment  area 
on  November  15, 1991.  Among  other 
things,  LRAPA  has  demonstrated  that 
the  Eugene-Springfield  moderate  PM-10 
nonattainment  area  will  attain  the  PM- 
10  NAAQS  l^  December  31, 1992.  Note 
that  EPA's  actiqn  includes  approval  of 
the  contingency  measures  for  the 
Eugene-Springfield  nonattainment  area. 
In  addition,  EPA  approves  title  16  of  the 
Lane  Regional  Air  Pollution  Authority. 
Title  16  establishes  permanent  roles 
prohibiting  the  use  of  woodstoves  and 
other  solid-fuel  space  heating  devices 
under  certain  circumstances  in  Lane 
County  and  the  cities  of  Eugene  and 
Springfield,  Oregon. 
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rv.  Admiustrative  Review 

Under  the  Regulatory  Fk-xibihry  Act 
5  U.S.C.  GOO  e.'  seq..  EPA  must  prtpar« 
a  regufatory  flexibility  aiialysis 
assessing  the  impart  of  ajiy  prop'jsitd  cr 
final  rule  on  small  enlitios.  5  I'.S.C  fio?, 
and  604.  Alternatively,  EPA  n\ay  i.Krti.fy 
thr.t  tht^  rule  wiH  not  have  a  ^;VniG(:^nt 
i.mpac!  on  a  suh.stantii;l  numh-r  of  .<;inf.ll 
entities.  Small  entities  im  hj.}«-  sni-nll 
businesr-bs,  small  not-for-profit 
enterprises,  and  KovKninieni  entities 
with  jdrisdiaioii  over  pcpiilnrioiis  of 
less  than  50,000. 

SIP  approvals  under  s.'.  ticir,  no  and 
sub(.h.";)i-ir  1.  part  D  of  the  CA.A  d.j  not 
(■reate  u;>y  ni-w  requirements,  but 
.simply  approve  requirements  tbat  she 
.st.'jie  is  already  imposing.  Then:i(>-e. 
be(.ause  the  fpderai  SIP-approvr.i  doe:, 
not  impose  ary  new  requirements.  I 
certify  that  it  does  not  have  a  sigiiifii  .snt 
innpact  on  arv  srriali  entities  afft-,!  iwi 
Moreover,  due  to  the  nature  of  the 
federal-st3te  relationship  under  the 
CAA,  preparation  of  a  regulatr.'v 
flexibility  analysis  would  r.cpstitbte 
federal  inquiry  into  the  efX)no!r.ir 
reasonableness  of  state  action.  The  f:AA 
lorbids  EPA  to  base  its  artions 
ronceming  SlPs  on  sw  h  grounds. 
Union  Elpctric  Co.  V.  V  S.E.P.A    427 
VIS.  24R.  2r.B^6B  (S.Q.  197fi):  42  U  S  C 
7410(aj(2). 

The  EPA  15,  publishing  this  ai.lxon 
without  p.'ior  propo.sal  because  ire 
Agency  views  tliis  as  a  nonrontroversial 
amendment  and  antiiipstes  noadvi^rse 
f;cinnienls.  Hi>vi-»-ver,  in  a  separate 
docur^ent  in  this  Federal  Register 
publii  otion,  the  EPA  is  propo.sii)^  !o 
approve  the  SIP  revision  should  no 
adverse  or  (.riti'.at  t  or.uiienls  t.*  lih-fl. 
This  finui  rule  wi'l  be  eff«-i;tive  t^t.Sr.l.cr 
24.  :'-i94  unle^.c.  by  S,  ptemher  2-t.  If''.-;, 
advf.'-.^e  or  f  nli,  n!  c  oin'nf.its  are 
res  ( ivt^'l 

If  the  fcPA  n3(.t.ives  tkjt.Ii  (;oinir>!-j>t-. 
thi";  ;;'..t)Oii  Hi:!  he  •vv.thdr'i>vi)  h-fore  the 
i.lhf:  tiv!  d.ite  Lv  piiblishi.-t^  -< 
subsfq.,,-i;i  nctne  th,i1  will  U!t,.(>;T;'.v 
tiu-  <ii.a!  r.,.i,;'-r.  Ail  puhlu.coniitieu's  - 
ret;  (ved  will  be  ailores^^rd  li\  ^ 
suh.--fjueiif  T\nJ  r.de  Kjsed  ffr.  r^its 
>\<  uoi!  scrvi.-.j.;  .^5  a  propr;sed  h;!e.  7he 
EPA  '.m;;  .not  irjsiiftife  a  set.ond 
(  or>;r;.:ji)?  p.jr:-;-,>,-f  on  lh><.  af.tinn  .'*■  n  v 
p:irti(s  iutere'^J'xl  in  rommentint.;  on  th--. 
at :ti{.r>  should  do  so  at  this  time   If  no 
pi(  h  coirmenis  ?re  rtH.ehed.  the  piihlit 
is  ;,dv.ised  ihaJ  this  final  nih'  w:'!  bp 
ffl-  'ive  October  24,  1^34. 

1  i.f  EPA  has  revjeweti  f.h.s  reciie'-lfor 
rev  ;si;)n  of  the  federaity-appm'.  ed  SIP 
for  (  or.formanc^.  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
pnat;ted  on  November  l.'i.  in*}0.  Tb«> 


EPA  has  determined  that  this  action 
ixtnforms  with  those  requirements. 

Nothing  in  this  action  should  be 
(.onstroed  as  pennitting  or  allowing  or 
establishing  a  preredeot  for  any  future 
reque.^t  for  revision  to  any  SIP.  Ea:  h 
request  for  revision  to  the  SIP  s.hsll  be 
considered  separately  in  light  of  speofic 
lec:hnif,ir  eronomic  and  envrronmenfal 
fa>:iors  and  in  relation  to  relevant 
•statiitory  and  rtguiatory  rpquir^'m.-'iits. 

This  anion  has  bf?fnVbssifi»d  ,?=  ,t 
T;;h!e  2  of.lion  by  the  Ret;;rjnnl 
Admi.nislrat'ir  under  the  proretlures 
pubiis.hed  in  the  Federal  Register  an 
lanu.iry  19.  1989  (54  FR  2214  -J>.25).  ,.s 
revised  by  an  October  ■?.  19  ■-, 
mciiior-^rsdum  from  Mn  h.-'-l  ;•   .Stu'piro. 
Acting  Assistant  Adn-.rru.strafGr  ft-r  .\ir 
and  Radiation.  The  OMR  has  ex.-ripted 
this  reguhtc-r^'  attion  frcTi  E.O  12Sf,fi 
n-view. 

Under  set.tion  ?r-7[b|(l)  of  fhr  Cle^n 
Air  Act,  petitiois  For  jutiidrd  r»^v;evv  of 
this  ai:fion  must  be  fi'id  in  the  Cnifed 
States  Court  of  Appeals  for  the 
appropriate  circint  by  October  24,  lO'M. 
Kiiing  a  petition  for  .f'.  crsideration  by 
the  Admini-trator  of  this  final  nile  does 
not  affect  the  finality  of  this  n.le  for  the 
purpo<;es  of  judicial  review  nor  does  it 
extend  the  tirre  within  which  .t  petition 
for  judicial  .--eviev.  !7ia\  Ix-  filed  and 
shall  not  postpone  the  effec-tiveness  of 
such  rule  or  action  This  ai  tioo  may  nt.t 
be  challenged  later  '.n  prot.eedings  to 
enforce  its  requirements.  i.Ve  .-sei  tici 
.3.')7(bl(2).  42  use.  7W7fhn2). 

List  of  Subjects  in  40  OR  Fart  :v2 

E;rv-ironmenta!  prn'e.  ti(;:i.  Air 
l)oihiticn  contro!.  Hydrocarix)ns. 
Incorporation  Ir,  refe.remo, 
I'ltfTgovt  rrmen"t;i!  retatjcns.  N'lfrogcn 
dioMtia.  r-jr^ii  u!;:te  maMer.  R.'portU-.g 
ar:Ci'  rw  cnileepirtg  requia  li.vnts. 
Voljiiie  orjjnn::  cnmpo'.iiHls. 

NdIp.  h.toriy,n,!H-.n  !>v  n.icrtT;:  _■  of  |iw 


tr.ij.iv  :;i>'r 


I't 


:  S!.-»Jf;  a! '.  JT-^on 


x^.:.-i  .-p.-ov^.t  hy  ihu  nir-Tctnr  oltr,*'  (W-reof 
Fffieral  K^jjister  o..  ].A\  ■».  i9S:i. 

i-Hi'il:  July  1 1    t'.m4 
f  iiuLk  C^tarke. 

Pal  .s.. .  h.jpter  1,  tftie  40  of  the  Code 

of  .<-ede.-;!l  Re^j'atinns  !same;idrl .-,«: 
fn!!ow- 

FART  52— {AMENDED) 


l.Th 


t  ^ 


i!hont\  (.il..;;.!:i  1  .r  p, 
fnllt. 


!  oritini;es  'o  reail  as  tolio'.^s: 


.^uthnritv:  j^  i    .ST  7-''il 
Subpart  MM — Oregci 

2.  Stx-tion  .S2.1970  is  (.'"endrd  by 
adding  pamr.raph  |r>  iltW)  to  read  as 
follows- 


§  52. 1970    Idenftftcation  of  plan. 
•         •         •         .         « 

(.;)  *  •   • 

(1C8)  On  N'o'.er.b'T  15. 19fll  the 
Director  of  ODEQ  suhn.itted 
amendments  to  Oregon's  SIP  to  ha  \'k]h 
a  PM-10  contnil  slratej^y  for  Eug'T.e- 
Springfieid  and  LRAPA  tiUe  39. 

(i)  Incorporation  by  rrffimrioe. 

(A)  ^4ovH.1lh.j^  15,  IQQl  ielter  frxi.  i',.- 
Direct.jr  ufODEQ  tc  EPA  R,-gH,n  ',() 
submitting  aii-'iidtiei.ts  to  the  On-oi; 
SIP. 

(B)  The  PKf  - 10  centre!  stnii.- v  fcr 
Elugene-Sprin-^reld,  a<ioptedb>  tr.,' 
OEQCon  l3nu..ry  .11,  !OT1.  and  li^APA 
till-  ,39  (Contingency  for  PM-IO  sources 
in  t.he  Eugen»»  .Sprin'rr'^id 
nonaftainmeiU  area),  adop'ed  b>  lb.- 
OF^!.^:onNt)s,('nit)era.  ngi. 

(C;)  April  n   ISKi-J  !f!t-r  .''rcr..  the 
Di.^et  tor  of  O.OKQ  to  .^A  R^-iun  10 
submitting  ,j:m-ndments  to  the  Orvo'i 
SIP.  '" 

(D)  Amendments  to  lane  Regional  An 
Polhjtion  Ai!fhf»rit\  Ru!;>s  as  a  rv;visj.'>n 
to  tile  Oregon  SIP  (tiVr  le),  adontc-d  by 
t.he  OFQC  tin  .Ma.^i  h  1  i ,  l{)<«4. 

jt'K  i1.«     'J4-Ju;.ta  F  il.d  tt-LM-**:  H  AS.:  :,| 
BILLiftG  COOE  «SW~6A~P 


40  CFR  Part  180 

[PP  3E4255n»207C>;  FRL-48?3-5) 

R.N2C70-AB78 

Pseudononas  FJucrescens  Strain 
HCia  12089:  Exempticr;  From  the 
Requirement  of  a  TaSerar.ce 

AGEKCY:  En- :ror!;n«»nta)  Prr-fe-  t-i/n 
Agtocy  lEPAj 

*CTlOf<:  Final  rale. 


Si;k<MARV:  This  dc.«-:me.'5l  e'^tatili-bes  pn 
^  m:.    itou  fr-jrr.  the  ."eneiremerjf  of  a 
fsjh-ranuj  for  lesidues  of  Psevdnnrmns 
fiiinn-uims  ..-.'ox  en  tb»?  »aw  aorn  uY.u-A 
romiiiodity  PUishKuins  This  ex*  iipt;t.'> 
from  the  req  ■  -^fiH-nt  of  .a  fo'ertmc-  hss 
reqi'i-sfed  in  2  peiitici  s  ibmitt.d  hv  the 
Ihtrrregior.al  Resea.t-h  Proiecl  N',-.  -?  ."<? 

ErrM.-TlVE  DA'E:  "  his  rvf;,i?3tion 
I.';:  ";nes  elfc-.i-ve  A!ig\=st  24,  X'y^X 
ADDRlSSES:  Written  ob)t;ttians, 
itl^'Mtirieu  ')■,  -he  do-:uir.ent  rji^utn,! 
nu'ubi  r.  |PP  :.t:4255.-R2;rOl,  tv.zy  !.*„ 
sub,n:itHd  to.  tf-riri:ig  Clerk  il*Jfii, 
Eiiviror.men»,u  Protection  Agei.cy   Ri^. 
M.-]7iia.  401  M  St..  SW  .  Wa-chlnct^..-.,.  I^k: 
204f)0.  A  cop\  of  any  utjituioiis  ar.d 
h<-,;r:::g  riK^u^s.s  fii-ti  \<.!!h  the  .'b.iri.,,.^ 
Clerk  should  Irt  idenf.ri^d  by  the 
document  control  number  and 
submitted  to;  Public  R(-.ipouse  an«i 
ric;gr..m  Resouri  es  F.:,;nch,  Fiel.l 
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Operations  Division  {7506CK  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SVV.. 
Washington.  IX:  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132.  CM  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SVV.,  Washington, 
DC  20460.  Office  location  and  telephone 
number;  6th  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  {7031-308-8783. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  15,  1994  (59  FR 
30750).  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Brunswick,  NJ  08903,  had  submitted 
pesticide  petition  (PP)  3E4255  to  EPA 
on  behalf  of  the  State  Agricultural 
Experiment  Stations  and  the  United 
States  Department  of  Agriculture.  The 
petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  biological  pesticide  Pseiidoivonas 
fluofescens  strain  NCIB  12089,  in  or  on 
the  raw  agricultural  commodity 
mushrooms.  Pseudomonas  fluorescens 
is  a  naturally  occurring  bacterium,  is  the 
dominant  microflora  found  in 
mushroom  caps,  and  is  found  in  tap  and 
fresh  water,  marine  environments,  and 
plants.  The  use  of  the  biological 
pesticide  is  to  control  bacterial  blotch  of 
cultivated  mushrooms. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  is  not 
needed  to  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  iathe 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 


above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  oji 
whic:h  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  nbjectcr  (40  CFR  178.27).  A 
request  for  a  .oaring  will  be  granted  if 
the  Adruinistrdtor  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  tJiere  is  a  rea.sonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  E.xecutive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  etionomy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 


regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 

requirements. 

Dated:  August  4,  1994. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  18a-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D.  by  adding  new 
§  180.1129,  to  read  as  follows: 

§  180.1129  Pseudomonas  fluorescens  strain 
NCIB  12089;  exemption  from  ttie 
requirement  o(  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  biological  pesticide  Pseudomonas 
fluorescens  strain  NCIB  12089  in  or  on 

mushrooms. 
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40  CFR  Part  180 

[PP  2F4107/R2075;  FRL094906092] 

RIN  207009 A  B78 

DIfenoconazole;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  establishing  tolerances 
for  residues  of  the  fungicide 
difenoconazole  in  or  on  certain  raw 
agricultural  commodities.  Ciba-Geigy 
Corp.  requested  this  regulation  to 
estalish  the  maximum  permissible 
levels  of  residues  of  the  fungicide  in  or 
on  the  commodities. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  24, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  (PP  2F4107/ 
R2075],  may  be  submitted  to:  Hearing 
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Clerk  (19001,  Environnvaital  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460. 

A  copy  of  any  objections  and  hearing 
request  filed  with  the  Hearing  Clerk 
should  be  identified  by  the  document 
control  number  and  submitted  to:  Public 
Response  and  Program  Resources 
Kranch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SVV.,  Washington  DC  20450.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  1B2, 
1921  Jeffenwrn  Davis  Hw.y.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerani.e 
Petition  Fees"  'and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
3B0277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Product 
Manager  IPM)  22.  Registration  Division, 
Environmental  Protection  Agentry .  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  229.  CM  1B2,  1921  ?efferson  Davis 
Highway,  Arlington,  VA  22202,  (70,7)- 
30.5-5540. 

SUPPCEMENTARV  INFORMATION:  EPA 
issued  a  notice  publi.shed  in  the  Federal 
Register  of  June  10. 1992  (57  FR  24644). 
which  announced  that  Ciba-Geigy 
Corporation,  P.O.  Box  18300. 
Green.sboro,  NC  27419-8300,  had 
submitted  a  pesticide  tolerance  petition 
(PP  2F4107)  to  EPA  requesting  that  the 
Administrator,  pursuant  to  sections 
408(d)  of  Federal  Food,  Drug  and 
Cosmetic  Act.  21  U.S.C  346a(d). 
establish  a  tolerance  for  the  fungiridf , 
difwioconazole,  l-(2-|4-(4- 
chlorophenoxy)-2-chloropben  vl  1-4- 
methy  1-1 .3-dioxolan-2-yl-roethy  1}-1  H- 
1  A4-tria2ole.  in  or  on  in  ot  on  wheat 
forage  at  0.1  part  per  million  (ppm). 
wheat  straw  at  0.1  ppm,  barley  forage  ctt 
0.1  ppm,  and  barley  straw  at  0.1  ppm. 
In  the  Federal  Register  of  March  30. 
1994  (59  FR  14854).  EPA  issued  in  the 
Federal  Register  a  corrected  filing  of  the 
notice  published  in  the  Federal  Register 
of  January  7. 1994  (.59  FR  1017),  which 
announced  that  Ciba-Geigy  Corp.  had 
submitted  an  amendment  to  the 
petition,  proposing  to  establish 
additional  toleraikces  as  foIIow.s:  cattle, 
fat,  meal,  and  meat-by-products  (mbyp) 
at  0.05  ppm:  eggs  at  0.05  ppm;  milk  at 
0.01  ppm:  goats,  fat,  meat,  and  mbyp  at 
0.05  ppm;  bogs,  fet,  meat,  and  mbyp  at 
0.05  ppm;  borses,  fat,  meat,  and  mbyp 
at  0.05  ppm;  poultry,  fat.  meat,  and 
mbyp  at  0.05  ppm;  sheep,  fat.  meat,  and 
mbyp  at  0.05  ppm;  barley  grain  at  0.1 
ppm:  and  wheat  grain  at  0.1  ppm.  Ciba- 
Rejgy  subsequently  amended  the 


petition  to  withdraw  without  prejudice 
for  future  filings  the  tolerances  for 
barley  forage,  barley  straw  and  bertey 
grain. 

The  chemical  name  for 
difenoconazole  is  editorially  corrected 
to  read:  l(2S,4R)/(2R,4S)|/|2R,4R/2S.4S)| 
l-(2-|4-(4chloropbeiKMy)-2- 
chlorophenyll-4-methyl-l,3-dioxolan-2- 
yl-methyl)lH-1.2,4-tria2oIe. 

There  were  no  conoments  or  requests 
(or  referral  to  an  advisory  committee 
received  in  respon.se  to  these  notices  of 
filing. 

The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicology  data 
considered  in  support  of  the  toleran«*s 
include: 

1.  A  rat  acute  oral  study  with  an  I  J),,, 
of  1,453  milligrams  (mg)4iilogram  (kg). 

2.  A  13-week  rat  feeding  study  with 

a  no-observed-effet:t-level  (NOEL)  of  20 
ppm  (1  mg/kg/day). 

3.  A  13-week  mouse  feeding  study 
with  a  NOEL  of  20  ppm. 

4.  A  26-week  dog  feeding  study  with 
a  NOEL  of  1.000  ppm. 

5.  A  21-day  rabbit  dermal  study  with 
a  NOEL  of  10  mgAg  and  reduction  in 
body  weight  gain  and  food  consumption 
from  exposure  to  doses  equal  or  gnater 
than  100  mg/kg. 

6.  A  carcinogenicity  study  in  mice 
with  a  NOEL  of  30  ppm  and  a  Ixjwest 
Effect  Le%'el  (LEL)  of  300  ppm  due  to 
redui;tions  in  cumulative  body  weights. 
There  was  limited  evidence  of 
cardnogenicity  based  on  the  occurren*^ 
of  increa-sed  benign  and/or  malignant 
liver  tumors  in  male.s  and  females.  The 
carcinogenic  effects  observed  are 
discussed  below. 

7.  A  rat  chronic  feeding/ 
carcinogenirity  study  with  a  NOEL  of  20 
ppm  (1  mg/kg/day)  for  systemic  effects 
and  a  LEL  of  500  ppm  (25  mg/kg/day) 
due  to  reductions  in  c-umulative  body 
weight  gains  and  hepatotoxicity  in 
males.  There  was  no  evidence  of 
r^rtinogenidty  under  conditions  of  the 
study. 

8.  "A  1-year  dog  chronic  feeding  study 
with  8  NOEL  of  100  ppm  and  the  LEL 
was  500  Dom  due  to  reduction  in  food 
consumption  and  incTease  in  alkaline 
phosphatase  In  males  at  high  dose. 

9.  A  two-generation  reproduction 
study  in  rats  with  a  parental  and 
reproductive  NCKL  of  25  ppm  (1.25  mg/ 
kg/day)  and  an  LEL  of  250  ppm  (12.5 
mg/kg/day)  due  to  reduction  of  female 
body  weight  gain,  and  significant 
reductions  in  male  pup  weight  at  da\ 
21. 

10.  A  develqDmental  toxidty  study  in 
rabbits  vwth  •  Maternal  M3EL  of  25  mg/ 
kg  and  a  LEL  of  75  mg/kg/day  due  to 
decreased  body  weight,  death  of  one  doe 


and  abortion,  and  a  developmental 
NOEL  of  25  mg/kg  and  a  LEL  of  75  mg/ 
kg  due  to  increased  postim plantation 
loss  and  resorptions  and  significantly 
decreased  fetal  weight. 

11.  A  developmental  toxicity  study  in 
rats  vrith  a  maternal  NOEL  of  16  mg/kg 
and  a  LEL  =  85  mg/kg  due  to  excess 
salivation,  and  decrea.sed  body  weight 
gain  and  food  consumption,  and  a 
developmental  NOEL  of  85  mg/kg/day 
and  an  LEL  of  171  mg,'kg  due  to  inrrKi<;(' 
bifid  or  unilateral  ossification  of 
thoracic  vertebrate,  increased  average 
number  of  ofKified  hyoid  and  decrease 
in  average  number  of  .stenw I  centers  of 
ossification. 

12.  A  Microbial  Gene  Mutation  study 
and  an  Unscheduled  DNA  sj-nthesis  in 
rat  hepatocjle  study  were  both  npg.itiv. 
An  In  vivo  micronucleus  a.ssay  / 
chromosomal  analysis  study  showed  uo 
iniTease  in  micTonucleated 
polychromatic  erythrocytes  at  any  dosi- 
tested. 

13.  A  rat  metabolism  study  showed 
that  difenot;onazole  was  adequately 
absorbed  and  mainly  eliminated  via  fhii 
bile.  No  evidence  of  bioaccumuration  in' 
any  tissue  was  noted. 

The  Health  Effecis  Division 
Canunogenir.ity  F^r  Review  Committee 
has  concluded  that  the  available  dafa 
provide  limited  evidence  of  the 
ran:inogeni(nfy  ofdifenoc     .azole  in 
mil*  and  has  classified  D).enot.on.izole 
as  a  Group  C  (possible  human 
carcinogen  with  limited  evidem  e  of 
(-ircinogenidfy  in  animals)  in 
aixordance  with  Agency  guidelines, 
published  in  the  Federal  Register  in 
1986  (51  FR  33992,  Sept.  24. 1986]  and 
recommended  that  for  the  determined 
that  a  quantitative  risk  assessment  is  iioi 
oppropriafe  for  the  following  rea<:ons. 

1-  The  can;! oogenic  response 
observed  with  this  rJiemical. 
statistically  significant  increases  in 
hepatOf;ellulnr  adenomas,  carUnoino.s 
and  combined  adenomas/cardnomas  in 
both  sexes  of  CD-I  mice.  ocrurrtKl  only 
at  doses  coasidered  to  be  excessively 
high  for  tananogenidty  testing. 

2.  There  were  no  apparent  tumor 
increases  in  either  sex  in  Sprague- 
Ddwley  rats  at  dietary  levels  up  to  2..'i00 
ppm. 

3.  Difenoconazole  was  not  mutsgenM: 
in  three  well  conducted  gCTMtoxic 
assays. 

Based  on  this  evidence.  EPA 
concludes  that  difenoconazole  poscb  at 
most  a  negligible  cancer  risks  to  humans 
and  that  for  purposes  of  risk 
characterization  the  Margin  of  Expsottre 
(MOE)  ap|nt»rii  should  be  use  for 
quantification  of  human  risk.  In  a  spring 
wheat  processing  study,  no  residues 
were  detected  in  grain  or  any  processod 
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fraction.  Therefore,  food/feed  additive 
tolerances  are  not  needed  in 
conjunction  with  this  use  on  wheat. 

Using  a  100-fold  safety  factor  and  the 
NOEL  of  1  mg/kg/day  determined  by  the 
most  sensitive  species  from  the  rat 
chronic  feeding  study,  the  Reference 
Dose  (RfD)  is  0.01  mg/kg/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  the 
established  and  proposed  tolerances  is 
0.00041  mg/kg/day  and  utilizes  4 
percent  of  the  RfD  for  the  overall  U.  S. 
population.  For  exposure  of  the  most 
highly  exposed  subgroups  in  the 
population,  children  (1  to  6)  and 
Nonnursing  infants  (less  than  1),  the 
TMRC  is  0.000946  mg/kg/day  and 
utilizes  9  percent  of  the  RiD. 

The  dietary  acute  exposure  MOE  for 
developmental  toxicity  effects  was 
calculated  to  be  25,000  for  high 
exposure  in  the  females  13-*-  subgroup. 
For  substances  whose  acute  NOEL  is 
based  on  animal  studies,  the  Agency  is 
not  generally  concerned  unless  the  MOE 
is  below  100. 

Tlxe  metabolism  of  difenoconazole  in 
plants  is  adequately  understood.  The 
tolerances  established  for  milk,  eggs, 
meat,  fat,  and  meat  by  products  will 
cover  any  dietary  exposure  from 
secondary  residues  in  these  RACs.  Due 
to  the  following  chemistry  data  gaps — 
Stability  of  the  Technical  Grade  Active 
Ingredient  (TGAI)  to  Metal  Ions  Study 
(GLN  63-13],  Storage  Stability  of 
Difenoconazole  io^other  Raw 
Agricultiuvl  Commodities  [GLN 
1714(e]l.  and  Additional  Wheat  Field 
Residue  Trials  [GLN  171-4(k))— EPA 
believes  it  is  inappropriate  to  establish 
permanent  tolerance  for  the  use  of 
difenoconazole  at  this  time.  However, 
based  on  the  (1)  apparent  storage 
stability,  (2)  11  acceptable  field  studies 
(15  to  20  field  trials  are  required),  and 
(3)  apparent  negligible  residues  of 
difenoconazole  in  wheat  RACs.  EPA 
believes  that  the  existing  data  support  a 
time-limited  tolerance  to  December  31, 
1998. 

An  adequate  analytical  method,  gas 
chromatography  with  nitrogen 
phosphorous  detection,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology'  in  the 
Pesticide  Analytical  Manual,  Vol.  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location 


and  telephone  number:  Rm.  242,  CM 
1B2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-305-4432. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
time-Hmited  tolerEmces  will  protect  the 
public  health.  Therefore,  the  tolerances 
are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  78.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fees  provided  by  40 
CFR  180.33(i).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested,  and  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  the  evidence  relied  upon  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
on  or  more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  1 80 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 


Dated:  August  18, 1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-IAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

2.  By  adding  new  §1180.475,  to  read 
as  follows: 


§1180.475 
residues. 


Difenoconazole;  tolerances  for 


(a)  Time-limited  tolerances,  to  expire 
on  December  31, 1998,  are  established 
for  difenoconazole,  [(2S,4R)/(2R,4S)1/  . 
12R,4R/2S,4S))  l-(2-(4-(4- 
chlorophenoxy)-2-chlorophenyll-4- 
methyl-l,3-dioxolan-2yl-methyl)-lH- 
1,2,4-triazole,  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 


Parts  per 
million 


Cattle,  fat  0.05 

Cattle,  meat  0.05 

Cattle,  mbyp 0.05 

Eggs „ 0.05 

Goats,  fat 0.05 

Goats,  meat  0.05 

Goats,  mbyp 0.05 

Hogs,  fat  .>^ 0.05 

Hogs,  meat  ....„ 0.(» 

Hogs,  mbyp  ..-. :. ......'-.:.  0.05 

Horses,  fat 0.05 

Horses,  meat 0.05 

Horses,  mbyp 0.05 

l^llk 0.01 

Poultry,  fat , 0.05 

Poultry,  meat , 0.05 

Poultry,  mbyp 0.05 

Sheep,  fat „ 0.05 

Sheep,  meat  0.05 

Sheep,  mbyp 0.05 

Wheat,  forage  0.1 

Wheat,  grain O.t 

Wheat,  straw 0.1 

(b)  Residues  in  these  commodities  not 
in  excess  of  the  established  tolerance 
resulting  from  the  use  described  in 
paragraph  (a)  of  this  section  remaining 
after  expiration  of  the  time-limited 
tolerance  will  not  be  considered  to  be  . 
actionable  if  the  fungicide  is  applied 
during  the  term  of  and  in  accordance   -^ 
with  the  provisions  of  the  above 
regulation. 
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40  CFR  Part  180 
[OPP-300342A;  FRL-4905-2] 
RIN  2070-AB78 

Dimethyl  Ether,  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 
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SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  dimethyl  ether 
(CAS  Reg.  No.  115-10-6)  when  used  as 
an  inert  ingredient  (aerosol  propellant) 
in  pesticide  formulations  applied  to 
animals.  DuPont  Chemicals  requested 
this  regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  24,  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [OPP-300342A!,  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C^,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132.  CM  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to;  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7508VV), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North,  6th  Fl.,  2800 
Crystal  Drive,  Arlington,  VA  22202 
(703)-308-8393. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  22, 1994  (59  FR 
32170),  EPA  issued  a  proposed  rule  that 
gave  notice  that  Du  Pont  Chemicals, 
Chestnut  Run  Plaza.  P.O.  Box  80711, 
Wilmington,  DE  19880-0711,  had 
submitted  pesticide  petition  (PP) 
1E3990  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(e), 
propose  to  amend  40  CFR  180.1001(e) 


by  estblishing  an  exemption  from  the 
requirement  of  a  tolerance  for  dimethyl 
ether  (DME)  when  used  as  an  aerosol " 
propellant  in  pesticide  formulations 
applied  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicitv;  the 
ingredient  may  or  may  not  be 
chemically  active. 
.There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  respon.se  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).Ifa  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  at  tion 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  ?{{) 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safely,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

-Pursuant  to  the  terms  of  the  Execuint' 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  ti6- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolera.nie 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  ;n 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  Augusta,  1994. 
Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 
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PART  180-[AMENOED] 


2.  Section  180.1001(e)  is  amended  in  §180.1001    Exemptions  from  the 

,  T-^       .u    -^    :  .■      r  .^^       the  table  therein  by  adding  and  requirement  of  a  tolerance. 

1.  Toe  authority  citation  for  part  180        „i„u.,u„,  „„i)    •„„_»•      ,u    ■     ^  .        *        .         .        . 

lontinues  to  read  as  fallows-  alphabetically  inserting  the  inert  .        *        .         .        . 

ingredient,  to  read  as  follows: 
Audkorify:  21  U.S.C.  346a  and  371. 


(e)* 


Inert  ingredients 


Limits 


Uses 


D»mettiyt  ether  (CAS  Registry  ^4o.  1 15-10-6) 


Propellant. 
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40  CFR  Part  180 

[OPP-300345A;  Fm.-490S-1] 
RIN  2070-AB78 

Ethyl  Oleate;  Tderarice  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  ethyl  oleate 
(ethyl  esters  of  fatty  acids  derived  from 
edible  fats  and  oils)  when  used  as  an 
inert  ingredient  (solvent,  cosolvent)  in 
pesticide  formulations  applied  to 
growing  crops  or  raw  agricultural 
commcfdities  after  harvest.  Victorian 
Chemicals  requested  this  regulation. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  24,  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  (OPP-300345A1,  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency.  Rm. 
M3708.  401  M  St..  SVV.,  Washington.  DC 
2046O,  A  copy  of  any  objections  and 
hearing  requests  Filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  heari'-g  request 
to:  Rm.  1132.  CM  #2. 1921  Jefferson 
Davis  Hvvy..  Arlington.  VA  22202.  Fet;s 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  B\ 
mail:  Tina  Levine.  Registration  Support 


Branch,  Registration  Division  (7508\V), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North.  6th  Fl..  2800 
Crystal  Drive.  Arlington.  VA  22202, 
{763)-308-B3C3. 

SUPPLEMENTARY  INFORMATKJN:  In  the 
Federal  Register  of  June  22, 1994  (59  FR 
32169).  EPA  issued  a  proposed  rule  that 
gave  notice  that  Victorian  Chemical  Co. 
Pty  Ltd..  37-49  Appleton  St.,  P.O.  Box 
71,  Richmond.  Victoria,  3121  Australia, 
had  submitted  pesticide  petition  (PP) 
4E4303  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  21  U.S.C.  346ate), 
propose  to  amend  40  CFR  180.1001(c) 
by  estblishing  an  exemption  from  the 
requirement  of  a  tolerance  for  ethyl 
oleate  (ethyl  esters  of  fatty  acids  derived 
from  edible  fats  and  oils)  when  used  as 
a  solvent  or  cosolvent  in  pesticide 
formulations  applied  to  growing  crops 
or  raw  agricultural  commodities  after 
harvest. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  m  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
lu'ive  beert  evaluated  and  discussed  in 


the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  dajrs  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  dieemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4.  1993).  the  Agency  must 
determine  whethertbe  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
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million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 


rule  is  not  "significant"  and  is  therefore 
■  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUtv  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  August  8,  1994. 
Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  ProgTomf. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authorit>-:  21  U  S  C  346a  and  371 

2.  Section  180.1001(c)  is  amended  bv 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§180.1001     Exemptions  from  the 
requirement  of  a  toJefance. 


(c)' 


Inert  ingredients 


Limits 


Uses 


Ethyl  esters  ol  fatty  acids  derrved  from  edible  fats  and  oils 


Solvent,  cosotvent. 


IFR  Doc.  94-20332  Filed  8-23-94:  8  45  a.Til 
BILLING  CODE  6S«0-60-F 


40  CFR  Pan  180 

[OPP-300351A;  FRL-4905-6] 
RIN  2070-AB78 

Poly(Oxyethylene/ 

Oxypropylene)Monoalkyl(C^-CH.)Ether- 
Sodium  Fumarate  Adduct;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


SUMMARY:  This  dorumen!  r-stablishes  an 
exemption  from  the  requirr-mont  nf  a 
tolerance  for  residues  of 
pDly(oxyethyIene/oxypropvlenf) 
inonoalkyl{Cft-Ciu)  ether-sodium 
fumarate  adduct  (CAS  Reg.  No.  102900- 
02-7)  when  used  as  an  inert  ingredienl 
(surfactant)  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvrsl 
under  40  CFR  180.1001(c).  Olin  Corp 
requested  this  regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  24.  1994. 

ADDRESSES:  Written  objections, 
identified  bv  the  document  control 


number,  (OPP-300351A],  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rm 
M3708,  401  M  St.,  SVV.,  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv.  401  M  St..  SW  . 
Washington.  DC  20460.  In  person,  brir.g 
copy  of  objections  and  hearing  reauest 
to:  Rm.  1132.  CM  #2,  1921  Jefferson 
Davis  Hwy.,  .'^rhngton.  V.'^  22202  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  ar.d 
forwa.t-ded  to:  EPA  Headquartfr? 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  3b0277.M, 
Pittsburgh.  P.^  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 
mail:  Tina  I.evine,  Registration  Sappt^rt 
Branch,  Registration  Division  |75L'8W). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agpni\ .  401 
M  St..  SW.,  Washington,  DC  204hO. 
Office  location  and  telephone  nu.'nbfr: 
Wostfield  Building  North,  6th  Fl..  2800 
Crvstal  Drive,  Arlington.  VA  22202. 
(703)-308-8393. 

SUPPLEMENTARY  INFORMATION:  In  th«' 
Federal  Register  of  June  28,  igg-l  |59  FR 
33241).  EPA  issued  a  proposf-d  rule  that 


gave  notice  that  the  Olin  Corn  .  350 
Knotter  Drive,  P.O.  Box  586,  Cheshire. 
CT  06410-0586,  had  submitted  pesticide 
petition  (PP)  4E4325  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food.  DruC, 
and  Cosmetic  Act  (FFDCA)  (21  C  S.C 
346a(e)),  propose  to  amend  40  CFR 
180.1001(c)  by  estabhshing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of 
polyfoxyethylene/oxypropvlene) 
monoalkyKCfc-CKjether-sodjum 
fumarate  adduct  (CAS  Reg.  No  102900- 
02-7)  when  used  as  an  inert  ingjedien; 
(surfactant)  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  ha.n  e^t 
under  40  CFR  180.1001(c). 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defir.eo 
m  40  CFR  153.125,  and  include,  but  are 
not  limited  to.  the  following  tvpes  of 
ingredients  (except  when  they  havr  a 
pestirida!  efficacy  of  their  o\v7i): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatt\ 
acids;  carriers  such  as  clay  and 
diatomateous  earth;  thickeners  Siich  e> 
carragrenan  and  modified  cellulose: 
wotting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers:  microencapsulating  agents: 
and  emulsifiers.  The  term  "inert"  is  nn! 
intended  to  imply  nonto.xicit\.  the 
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ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discus.sed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  bctual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues. 
and  a  summary  of  any  evidence  reUed 
upon  by  the  objector  (40  CFR  178.2  7)  A 
request  for  a  bearing  will  be  granted  if 
the  Administrator  detennines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 


that  avalable  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CYR  178.32). 

Under  Executive  Order  12866  (53  FR 
51735.  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  OfRce  of  Management  and 
'  Budget  (0>.*r!  ^nd  the  requirements  of 
the  Execut    v  O'der.  Undor  section  3(f). 
the  order  -i;  "  ■  :i  a  "sicnificant 
regulatory  tc.iia"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant"),  (2)  creating  serious 
inconsistency  or  otlierwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EP.'^  has  detenruned  that  this 


rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  19i=  1  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  f'irt  120 

Environmental  p.-otecticn. 
Administrative  practice  and  procedure. 
Agricultural  commoditi?-;,  Pes'icides 
and  f)ests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  9,  1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follon's: 

PART  18<^[AMEND€DJ 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority':  21  U  S.C.  346a  and  371. 

2.  Section  180.1001(c)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§160.1001    Exemptions  from  the 
requirement  of  a  to'erance. 


(c 


Inert  ingredients 


Limits 


Uses 


\ 


Poly(oxyettiyterie/oxypropyiene)  monoalkyi{CXs-Ci,,)ether  sod'u.Ti  fumarate 
adduct  (CAS  Reg.  No.  102900-02-7},  mmimum  numtjef-avcage  molec- 
ular weight  1 .900.. 


Surfactant. 


[FRDoc.  94-20331  Filed  8-23-94:  8:4^.  anil 

BILUNO  CODE  I 


40  CFR  Parts  266  and  268 

ISW-FRL-6n57-8] 

Standards  for  the  Management  of 
Specific  Hazardous  Wastes; 
Amencftnent  to  Subpart  C — Recyclable 
Materials  Used  in  a  Manner 
Constituting  Disposal;  Final  Rule 

AGENCf:  Environmental  Protection 
Agency. 

action:  Final  rule  and  response  to 
comments. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  today 
amending  §  266.20,  which  contains 
provisions  for  conditionally  exempting 
hazardous  waste-derived  products  used 
in  a  manner  constituting  disposal  [i.e., 
applied  to  or  placed  on  land)  from  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  Subtitle  C  regulations.  The 
proposed  amendment  to  §  266.20  was 
published  on  February  23, 1994  (59  FR 
8583).  As  specified  in  the  proposal,  EPA 
is  amending  §  266.20  so  that  certain 
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us«s  of  slag  residues  produced  from  the 
high  temperature  metal  rerovery 
(HTMR)  treatment  of  electric  art:  fuma<x« 
dust  (EPA  Hazardous  Waste  No.  K061), 
steel  finishirg  pickle  liquor  (K062),  and 
eletlroplating  sludges  (F006)  are  not 
t:xi;mpt  from  RCRA  Subtitle  C 
regulations.  EPA's  proposal  nNn 
(:ontnJn«id  a  definition  for  "noi}- 
encnpsu!at<>d"'  uses  of  HT?.IK  s!,t.',s. 
Following  a  review  of  the  public 
(:om-n.-nts,  EPA  is  clarifying  th>- 
definition  of  non-eticapsul.ifed  iists  nf 
HFMR  blags  by  spet.ifying  ihe:^  usf-s  to 
hf  tlie  anti-skid/dejcing  usrs. 

This  af;tion  partial!,  implt?mt  nrs  a 
settles;. t.n!  ngn-emenf  enlered  info  hv 
EPA  or,. August  13,  1993  with  the 
Natural  Resources  Dtfense  (-ounf  if 
(NRfX:)  and  Hazardous  Waste 
Trrr>?nienf  Council  (HWTC:).  This  ac  tion 
villi  effectively  prohibit  anti-sk;>1/ 
dfe-cing  uses  of  HTMR  slags  d^rivi'd 
from  KOfil,  K062,  and  POOR,  as  wasts- 
di:nvpd  products  placed  on  the  land. 
since  such  uses  will  be  allowed  only  if 
there  is  compliance  with  all  Subtitle  C 
Mcindards  applicable  to  land  disposal. 
This  rule  does  not  prohibit  other  u.ses  of 
these  slags  that  meet  §2fiG.20(b) 
reqjirement.s.  The  rule  also  dw-s  not 
prevent  the  disposal  of  HTMR  slags  in 
a  Subtitle  D  unit  if  the  residuals  r^n 
nn^'i  the  nsk-based  exclusion  levfjis 
spw.ifi=?d  in  S  261.3(c)(2).  EPA  plans  lo 
prop«isc  a  regulatory  detemii nation  on 
the  rt»maini!!g  uses  of  HTMR  slags  hv 
I>  ceniber.  lQ;i4. 

EFFECTIVE  DATE:  Th)s  fm..!  r,iU-  ts 
e.'redive  <;i;  February  24   IPOS. 

*DORtSSES:  1  he  offii  isl  p -.  ord  for  tbis 
rulf mailing  is  identifit^r?  as  F)<h  ke! 
N-v.it. l..erF-!>4-SSHF-FFrTF,ar.:J  is 
i;>r,iU'd  in  the  EPA  RCK.v  I3o(  k-l   roi--m 
2t-.IF,  iKlQil  Code.'i;^:;.'-))   401  M  S'-ff.t, 
SW.,  Washington,  DC  2(!4f:i).  The  li-x  kr-t 
'    op-n  froir.  9  fj!)  a.m.  to  4:00  yvu. 
Mf:'id  .-.  fh.'-ojj^:;i  Frid,;y  exct-^tt  on 
Ft  cicral  hoiidfiyf;.  Th^  piibli-,.  must  makf 
.-.•-  appi/intn-.cr.'  t-o  r-  vii-w  do*  kr ! 
n  „!er;.i!s  ijy  cnllinp-  {^o^'j  2l)li--9<^~   A 
!nr.\;;n!im  of  MHi  pages  may  be  copied 
.:■.:  i)'/(.ost.  A(idi:.on.'iJ«(:p)(>st  -,s!  !i,n  ).■"> 

fCP  rL'RTHEP  rvrOnMATlOfi,  CONTACT:  For 
g'r.riil  infofinslion  ccnt.K  t  the  HC!<.\ 
.Hotline,  toil  free  at  (UOOj  4:;4-!n-!n  c- 
;it  (703)  412-9810.  For  spM.ific 
(iuesti(;ns  cont^rning  this  notic;. 
I  (i!i-..H.-i  Narendrii  Chaudhari,  Oti';(.e  ol 
Solid  \V.,stc  (M.iil  Code  5304),  U.S. 
Environmental  ProteetJon  Ag.-nt  y,  401 
M  Street,  SW.,  VV.xshingto:),  DC  :;l!460 
(:.'()2!  2f)0— t7.S7. 


Sli««tEMEWTARY  MFORftMTION: 
I.  Background 

The  regulations  under  40  ( J-R 
2P.6.20(b),  promulgated  in  1985. 
cx):iditiona!!y  exempt  hazardous  wa.ste- 
derived  produt;ts  u.sed  in  a  manner 
constituting  disposal  (i.e.,  applied  to  or 
Ijlaced  on  land}  from  the  RCRA  Subtitle 
C  regi'!ativ>n.s.  To  be  eligible  for  this 
exeinption.  the  waste-derived  products 
must  nieet  treatment  standards  based  on 
Best  Demonstrated  Available 
Te(  hnolngy  (BDAT)  developed  under 
th'j  I^nd  Disposal  Restrictions  (1J)R) 
program  for  the  orik-inel  hszardoiis 
wastes  (sec  §  2B6.20(b)).  Residuals 
("slogs  ■)  generated  from  t.'  p  high 
lempercilure  metals  .ec.overv  (HTMR) 
treatin-nt  of  hazardous  waste  KOhl 
(e!e<  tnc  arc  fumac*  dust)  and,  to  a 
limited  e.v.tent,  hazardous  wasles  KU62 
(ste.;I  finishing  pickle  liquor)  and  F006 
(elet.t-oplating  sludges),  are  eligible  for 
this  conditional  exemption  (assuming 
that  legitimate  retrvrling  is  o«,(  urring) 
Sertion  2K6.20ih)  is  applicable  because 
t!i"  slags  are  pro<.essed  into  produc  ts 
whicii  are  used  in  highway  constructiou 
l'-.^..  PS  ror.d-h;3.se)  or  applied  dii-fctly  to 
road  -surfacHs  (/.f=..  .-.s  anti-skid/dri(  in>^ 
aK'^nfs). 

In  August  z<.m.  EPA  nnaiizcd  -i 
generic  exclusion  for  KOfil  HTX'fR  -.la-.s 
(extended  to  K0fi2  and  FOOfi  HTMR 
f^lags  in  August  1991').  Und^r  this 
exclusion,  the.c.e  slags  are  ext,!ud.>d  from 
haz.irdo»s  vinsfe  regulations  provided 
(hey  meet  designated  cor..,entrat!on 
lev.  !s  for  13  metal.s.  are  dispo.sed  of  in 
a  Subtitle  D  unit,  and  exhibit  no 
characteristics  of  haz.-irdous  wa>.-;e 
(tj2«  1.3(c)(2)). 

■|  h-  .N.itumI  Resources  D.'f.>nse 
(  ouiu.ii  (.NJRDf:)  o;-d  Hazardous  W.-ist.' 
Tre.itni^nt  Council  IHWIT)  fii^d  ,i 
pe»:'i(-n  for  TC\h-.\  ctjal.eiigin.L;  EPA's 
dec  ision  !)^t  to  nrplj  "generic  exria.sicn 
l.-v^'is  ■—  levels  at  which  K''!F.l  ?br-,s  .re 
deenu'd  iionhuzardciis —  to  K'Uf-.j  s|a<'<; 
ur-cd  as  w;}s!c-der;ved  "p-odii.'.s"  and 
f'pplf.d  to  or  pl.T.fid  on  Ijyd.  Tlie 
■generic  ex<;!usior  h  vo!?  fvs;,.b;i;,hej  for 
some  metals  in  the  KOBi  HTMR  sljgs 
are  lower  than  the  BDAT.sfand.irdslhat 
apply  io  K06!.  Therefon^:  \vhi>e  ;.he 
y.<  <u  :u.  i:X(  lusiun  ri-];,;,-vs 
p.o-iruir.^rd'ris  K'r>-,1  slags  in.-t  li-g 
exclusion  h.veis  to  he  dispensed  of  m  .i 
Subtitle  D  unit,  K'tbl  sh.-s  \h.it  re.iy 
exliih'';  metal  lev.-h  phcve  th-^f  ^  xc'usion 
I.'vi-K  (hut  U;!ov*  BOAT;  may  hp  used  as 
prcdut  l";  i:i  .-i  marirtr  con<tifi::.-ng 
d'spi  •;cl  under  the  exemption  m 
?;(  2rH  20(b).  The  pet jficne-s  pointe<i  out 
the  anomalv  of  the  slag  us»-d  in  an 
unt  ontroiied  manner  t)eing  efftn:fivt-lv 
sub|e<;t  to  lesser  .-standards  than  shg 
disposed  in  a  controlled  l.-mdnif. 


On  August  13,  1993.  EPA  entered  info 
a  settlement  agreeraent  with  the 
petitioners  which  would  address  their 
concerns  through  two  separate  nolice- 
and-comment  rulemakings.  EPA  agreed 
to  propose  the  first  rule  within  6  months 
of  the  settlement  date  (and  issue  n  rin.-l 
nde  within  12  months)  to  either 
estah!i.<h  generic  exclusion  levels  for 
"non-encapsul-iited"  uses  of  KOfil  slags 
or  effe<.tively  prohibit  such  uses  of  KOfi'l 
slags  on  the  land.  EPA  also  agreed  to 
propo<:e  a  second  mie  within  16  months 
of  the  s«;t!lerr.ent  date  (and  issue  a  final 
rule  within  28  months)  to  establish 
generic  ex(  lusion  levels  for 
■■cn.apsulnted"  uses  of  K061  slogs  on 
the  land.  The  agreenient  specified  Xh.M 
the  generic  exclusion  levels  will  be 
based  on  an  evaluation  of  the  potential 
risks  to  human  heahh  and  the 
environment  fh?m  the  use  of  KOfil  slags 
as  wa.ste-derived  produrts,  taking  into 
account  all  relevant  pnthways  of 
exposure 

11.  Summary  of  Proposed  Rule 

On  Fehruc.ry  23.  1994.  EPA  puhl,s|;v-,j 
in  the  Federal  Register  a  propcrf-d  n»le 
to  prohibit  (by  amending  §  266.20)  non- 
encapsulated  icses  of  slag  residues 
deriv.'d  from  HTMR  treatment  of 
haziirdous  wa.stes  KOfil.  K062.  and 
FOiK).  as  wa.ste-derived  products  pL.t  i-d 
on  liii.d,  unless  there  is  compliance  w,fS 
iil!  K(.RA  Subtitle  C  standards 
appiuable  to  land  disposal.  EPA 
defined  non-«n(.apsulated  uses  to  ti' 
us.>s  :n  whi'  h  the  HTMR  slag  is  not 
"(  ciiUiined.  ccitrolled,  covered,  or 
capped  in  a  manner  thai  eliminates  ui 
sign.fiiantly  reduces  i's  mobiiiJv  and 
potent. r.l  frr  relf^a.se  into  the 
cnvirnn.mKnt  (eg. .  ushs  isanti-skid  ..t 
deicirg  mater.ds)." 

EPA  solicited  comments  en  wt.'fhi  r 
t!.>  necessarv  d.'.tc  are  av-^danie  to 
establish  risk-Kis«d  generic  e-^tlusioi. 
!^.v':is  i'or  HiNJK  sUgs  used  in  ri...i 
e*i'apsula!efi  manners.  EPA  ;tI"-o 
s(jiic)ted  all  £va:!ah!e  infcnnalien  «  'i 
produ- 1  uses  of  HIMR  sLigs. 

EPA  did  nut  seek  to  prciubit 
Hn(„>p.su',jtcd  uses  of  HTMR  sMgs 
derived  ho;a  K./dI.  K0G2  and  Hii,h  i!..,i 
in.  ef  §  2fio.20  r.^qciiemonis.  Fi'A  i-.'so 
did  not  s.-k  to  prever.t  the  di.spc&d  of 
HTMIi  s!,-,gb  in  a  Subtitle  D  unit  if  the 
r.'Sid;»;i!s  can  n!et-t  the  nsk-has^id 
exc  'as'.o:-,  levels  speufied  in 
!i2fi1.3(.  );J! 

III.  Publi*  Comments  on  Iht  Prrevvf 
Rule 


EF 


'1  v.>d  cGumients  on  t.'ii- 


propofed  nth  from  thirteen  :r;*(  r.:<-ti'<f 
parties.  Three  commenters  suppc;-:*  ;i 
the  Age.'Hv's  proposal  to  ofTetlivei^ 
prohibit  non-encapsulated  us".-,  nf 
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HTMR  slags  derived  from  K061.  K062. 
and  F006.  One  commenter,  a  citizen  of 
a  town  wrhere  HTMR  slag  material  is 
used  as  an  anti-skid  agent,  strongly 
urged  EPA  to  finalize  the  proposed 
prohibition  on  non-encapsulated  uses  of 
HTMR  slags  because  of  its  lead  content. 
Another  commenter,  the  Department  of 
Environmental  Resources  of  a  State  with 
several  HTMR  facilities,  stated  that  it 
agreed  with  the  prohibition  on  non- 
encapsulated  uses  of  HTMR  slags 
because  of  the  many  potential  pathways 
of  exposure  to  this  material  and  its 
unknown  health  risks.  A  third 
commenter.  representing  the  Palmerton 
Citizens  for  Clean  Environment, 
provided  results  of  recent  lead  analysis 
for  HTMR  material  supplied  to  a  town 
as  anti-skid  material.  The  results,  which 
were  not  accompanied  by  any  quahty 
assurance/quality  control  information, 
showed  total  concentrations  of  lead  in 
the  anti-skid  material  to  be  in  the  range 
of  1,800  ppm  to  2,200  ppm  (which 
agrees  with  waste  characterization  data 
obtained  by  EPA). 

Because  the  above  commenters  are  in 
agreement  with  the  content  of  the 
proposed  rule,  EPA  does  not  believe  any 
response  is  necessar>'.  The  remaining 
commenters  disagreed  and/or  were 
concerned  about  the  proposed  rule. 
These  commenters  also  wanted  EPA  to 
pro\'ide  certain  clarifications  if  it 
planned  to  finalize  the  proposed  rule 

In  this  preamble.  EPA  is  presenting  a 
summary  of  comments  received  on  the 
proposed  definition  of  non- 
encapsulated  uses  because  it  was  the 
most  significant  issue  for  many  of  the 
commenters.  EPA's  response  to  these 
comments,  as  discussed  below,  resulted 
in  a  modification  of  tlie  proposed  rule 
{i.e  .  clarification  regarding  non- 
encapsulated  us°s  which  are 
prohibited).  A  siunmar)'  of  all  major 
comments  received  that  criticized  the 
proposal,  and  EPA's  responses  to  these 
comments,  are  provided  in  a  "Response 
to  Comments  Document,"  which  is  in 
the  public  docket  for  this  rule. 

Five  commenters  strongly  urged  the 
Agency  to  limit  the  definition  of  non- 
encapsulated  uses  of  HTMR  slags  to  its 
uses  as  anti-skid/deicing  materials  (the 
uses  specifically  enumerated  in  the 
proposed  rule).  The  commenters 
believed  that  EPA's  proposed  definition 
for  "non-encapsulated"  uses  of  HTMR 
slags  ("those  uses  in  which  the  HTMR 
slag  is  not  contained,  controlled, 
covered,  or  capped  in  a  manner  that 
eliminates  or  significantly  reduces  its 
mobility  and  potential  for  release  into 
the  environment")  was  vague  and 
required  a  significant  degree  of 
interpretation. 


EPA  agrees  with  the  commenters  that 
the  proposed  definition  for  non- 
encapsulated  uses  lacked  clarity  and 
should  be  modified.  EPA  indicated  in 
the  proposal  that  the  non-encapsulated 
uses  of  HTMR  slags  that  it  is  most 
concerned  about  are  its  uses  as  anti- 
skid/deicing  materials  (59  FR  8583; 
February  23.  1994).  This  is  because  anti- 
skid/deicing  uses  involve  frequent 
spreading  of  the  HTMR  slag  materials 
on  road  surfaces  (an  apparently 
uncontrolled  use),  which  may  lead  to 
many  potential  pathways  of  exposure  to 
these  materials.  EPA  beHeves  that,  if 
necessary,  the  second  rulemaking 
required  und>nr  the  settlement  agreement 
(which  is  to  :  jr^s  on  "encapsulated" 
uses  and  is  due  to  be  proposed  in 
December  1994)  will  be  the  appropriate 
place  to  address  any  other  uses  of 
concern.  As  a  result,  EPA  has  decided 
in  this  final  rule  to  limit  the  prohibition 
on  non-encapsulated  uses  of  HTMR 
slags  to  its  uses  as  anti-skid/deicing 
materials. 

EPA  sohcited  comments  in  the 
proposed  rule  on  possible  generic 
exclusion  levels  for  HTMR  slags  used  in 
non-encapsulated  manners,  and  on  the 
basis  for  setting  these  exclusion  levels. 
No  comments  were  received  on  ways  to 
establish  generic  exclusion  levels  that 
adequately  account  for  multiple 
potential  exposure  pathways.  EPA, 
however,  notes  that  it  is  developing  a 
risk  assessment  for  all  major  HTMR  slag 
uses  to  support  the  seccnd  rulemaking 
required  in  the  settlement  agreement. 
EPA  will  consider  results  from  this  risk 
assessment  (and  any  other  relevant  data 
which  becoma  available)  to  propo.se 
possible  generic  exclusion  levels  for 
encapsulated  uses  of  HT^vlR  slags.  In 
addition,  if  the  re:;ults  of  ihis 
assessmtiit  warr-mt.  EPA  may 
reconsider  the  prohibition  for  certain 
uses  of  HTMR  slags  finalized  in  this 
rulem,ikjng. 

IV.  Final  Agency  Decision 

This  rule  prohibits  anti-skid/deicing 
uses  of  HTMR  slags  derived  from  K061, 
K0b2,  and  F006,  as  waste-derived 
products  placed  on  the  land,  unless 
there  is  compliance  with  all  Subtitle  C 
standards  applicable  to  land  disposal. 

In  the  proposal  (59  FR  8583,  February 
23.  1994),  EPA  stated  that  it  would 
prohibit  non-encapsulated  uses  of 
HTMR  slags  derived  from  K061,  K062, 
and  F006,  as  waste-derived  products 
placed  on  the  land,  unless  there  is 
compliance  with  all  Subtitle  C 
standards  applicable  to  land  disposal. 
EPA  proposed  to  define  the  term  "non- 
encapsulated"  uses  rather  broadly  to  be 
"those  uses  in  which  the  HTMR  slag  is 


not  contained,  controlled,  covered,  or 
capped  in  a  manner  that  eliminates  or 
significantly  reduces  its  mobility  and 
potential  for  release  into  the 
environment  (e.g.,  uses  as  anti-skid  or 
deicing  materials)".  As  discussed  above, 
EPA  agreed  with  commenters  that  this 
proposed  definition  was  too  vague,  and 
instead  has  effectively  prohibited  uses 
of  HTMR  slags  as  anti-skid/deicing 
materials  (which  are  believed  to  be  the 
uses  of  greatest  potential  environmental 
concern). 

Accordingly,  EPA  is  amending  the 
existing  regulations  under  §  266.20  that 
conditionally  exempt  hazardous  waste- 
derived  products  used  in  a  manner 
constituting  disposal  from  RCIL-V 
Subtitle  C  regulations  to  reflect  this 
change.  EPA  is  also  including  a  cross- 
reference  in  §  268.41  (the  Land  Disposal 
Restriction  treatment  standards)  which 
notes  the  restrictions  placed  on  use  of 
slags  in  §  266.20.  The  language  of 
§  266.20  is  revised  to  prohibit  uses  of 
HTMR  slags  as  anti-skid/deicing 
materials,  unless  they  comply  with  all 
of  the  appHcable  Subtitl&C  standards 
(i.e.,  permitting,  minimum  technology 
standards  for  land  disposal  units, 
financial  responsibihty,  etc.).  Since 
these  requirements  cannot  realistically 
be  met  by  entities  that  would  use  the 
HTMR  slag  in  this  fashion  {i.e.,  entities 
are  unlikely  to  seek  land  disposal 
permits  for  the  placement  of  anti-skid/ 
deicing  materials  on  the  roads),  EPA  is 
effectively  prohibiting  uses  of  HTMR 
slags  as  anti-skid/deicing  materials.  As 
noted  earlier,  EPA  plans  to  propose  a 
regulator)'  determination  on  the 
remaining  uses  of  HTMR  slags  in  the 
near  future,  and  may  also  examine 
possible  risk-based  standards  for  these 
ncm-encapsulated  uses. 

V.  Effective  Date 

This  final  rule  is  effective  Februarv 
24,  1995.  (See  RCRA  section  3010(a)'). 
The  Agency  believes  that  this  will 
provide  sufficient  time  for  affected 
parties  to  come  into  compliance. 

VI.  State  Authority83A.  Applicability 
of  Rule  in  Authorized  States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008.  3013. 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
resporrsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  part  271. 


IMI 
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Prior  to  the  Hazardous  and  SoUd 
Waste  Amendments  (HSWA)  of  1984.  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  in  lieu  of  EPA  administering 
the  Federal  prograni  in  that  State.  The 
Federal  lequfreroents  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  that 
the  State  was  authorized  to  permit. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obliged  to  enaf.i 
equivalent  authority  within  spetifsed 
time  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requin?ments 
as  State  law. 

In  contrast,  under  RCRA  sei;tion 
3006(g),  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  dirert*?d  to 
carry  out  these  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  la%v  to  retain 
final  authorization.  HSWA  applies  in 
authorized  States  in  the  interini. 

B.  EfffKt  on  State  Authorization 

EPA  views  this  final  rule  as  a  HSWA 
regulation.  The  rule  can  be  viewed  as 
part  of  the  process  of  estabU&hing  land 
disposal  prohibitions  and  treatmeitt 
standards  for  K061,  K062,  and  FfX)6 
hazardous  wastes.  (See  56  Ffl  41175: 
August  19. 1991.)  The  uhimate  goal  of 
the  land  disposal  prohibition  provisions 
is  to  establish  standards,  "if  any', 
whicii  miniraize  short-term  and  long- 
term  threats  to  human  health  and  the 
environment  posed  by  hazardous  v.  aste 
land  disposal.  (See  ROIA  section 
3004(m)(l).)  hi  this  case,  the  Agency  is 
uncertain  what  level  of  treatment  would 
assure  that  these  threats  are  minimized 
when  HTMR  slag  is  used  for  anti-skid/ 
deicing  purposes,  and  consequently  is 
effectively  prohibiting  this  use.  (.See  57 
Ffl  at  37237,  August  18. 1992. 
interpreting  "if  any"  clause  in  section 
3004(m)(l)).  Thus,  as  noted  above.  EPA 
will  implement  this  rule  in  authorized 
States  until  their  programs  are  modified 
to  adopt  the  new  pranibition  and  the 
modification  is  approved  by  EPA. 

This  final  rule  will  result  in  nrore 
stringent  Federal  standards.  Section 
271.21(eN2)  requires  that  States  that 
have  final  authorization  must  modify 
their  programs  to  reflect  Fedoal 
program  changes  and  must  subsequently 
submit  the  modiiications  to  EPA  for 
.'ipproval. 


States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  this 
final  rule.  These  State  regulations  have 
not  been  assessed  against  the  Federal 
regulations  being  finalized  today  to 
determine  whether  they  meet  xhe  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
.State  program  modifications  are 
approved.  Of  course.  States  with 
existing  standards  could  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law.  In 
implementing  the  Federal  program.  EPA 
will  work  with  States  under  agreements 
to  minimize  duplication  of  efforts.  In 
many  cases.  EPA  will  be  able  to  defer 
to  the  States  in  their  efforts  to 
implement  their  programs  rather  than 
take  separate  actions  under  Federal 
authority. 

VII.  Regulatory  Impact 

A  EMprutive  Order  J  286b 

Under  Executive  Order  1ZB66  (s»*e  58 
FR  51735,  October  4.  1993 J.  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  armual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  wny  thi; 
e<;onomy,  a  sector  of  the  e<;onomy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  trib.iI  governments  or 
<:ommunifies: 

(2)  create  a  serious  inconsisteiicv  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agenc\'; 

13)  materially  alter  the  budg'Jtary 
inip.if:t  of  entitlements,  grants,  user  fei>s, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Exeoitive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  and  is  therefore  not 
subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibihty  Act, 
5  U.S.C.  601  «t  seq.,  whenever  an 
Agencj'  is  required  to  issue  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibihty  analysis  that 
desi.ribes  the  impact  of  the  rule  on  small 


entibes  (i.e.,  small  businesses,  small 
organizations,  and  small  govemntental 
jurisdictiorw).  No  regulatory  flexibilitv 
analj-sis  is  required,  however,  if  the 
head  of  the  Agency  certifies  that  the  rule 
will  not  hiive  any  impact  on  any  smnll 
entities. 

As  noted  in  the  proposal,  this 
amendment  will  not  have  any 
significant  impact  on  any  small  entities, 
since  the  regulated  community  will 
continue  to  have  other  readily  availahie 
options  for  using  and  managing  HTMR 
slags  and  small  users  will  have  readily 
available  substitutes.  This  conclusion  is 
supported  by  the  economic  analysis 
performed  by  the  Agency  in  response  to 
i:omments.  The  Agency  estimated  that 
the  increase  in  annual  cost  for  a  small 
user  as  a  result  of  this  amendment 
would  range  between  $8,325  to  $15,300. 
(See  the  Response  to  Conmients 
Do<:iiment  contained  in  the  public 
docket  for  this  rule  for  details  of 
Agencj  s  economic  analysis.)  Thertforv 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Administrator  certifies  that  this 
regulation  will  not  have  a  signifitani 
e(  onomic  impact  on  a  substantial 
number  of  small  entities.  This 
n.-sulation.  therefore,  does  not  rerjuirr  .. 
formal  regulator^'  flexibility  analysis 

C  Pnper\^ork  Reditrtinn  Art 

The  Agency  has  determined  th.)t  fbru 
;«rc  no  additional  reporting,  notification, 
or  ret;ordkeeping  provisions  assfxiated 
with  this  propos<Hl  rule.  Such 
piovisions.  were  they  included,  winild 
be  submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  A«  f,  44  IL.S.C 
3501  et  Sf(i 

List  of  Subjects  in  40  CJFR  Parts  268  and 
268 

Enviroi.niental  protection,  Enfrj^, 
H,izardous  waste.  Petroleum,  Re«  yiiin);. 
Reporting  and  re<ordk»*«»ping 
n^quircments. 

Odted:  AuKii«rt  ^,  l»»«4 
Carol  M.  Browner. 

Administnitor 

PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZAfOOUS  WASTES  AND  SPECtFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACHJTIES 

I.  The  authority  citation  for  Part  26«i 
continues  to  read  as  follows: 

Authority:  42  U.S  11 690S.  %%l2Ui,  b924, 
.iii«l  6Q.34. 
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Subpart  C — Recyclable  Materials  Used 
in  a  Manner  Constituting  Disposal 

2.  Section  266.20  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§266.20    ApplicabUity. 

•        •         •         *         • 

(c)  Anti-skid/deicing  uses  of  slags, 
which  are  generated  from  high 
temperature  metals  recovery  (HTMR) 
processing  of  hazardous  waste  K061. 
K062,  and  F006,  in  a  manner 
constituting  disposal  are  not  covered  by 
the  exemption  in  paragraph  (b)  of  this 
section  and  remain  subject  to  regulation. 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

3.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921. 
and  6924. 

4.  Table  CCWE  in  §  268.41(a)  is 
amended  by  redesignating  footnote  2  as 
footnote  3  at  the  end  of  the  table  and  in 
the  text  at  waste  code  F020-F023.  and 
by  adding  a  new  footnote  2  at  the  end 
of  the  table  and  in  the  last  column  in  the 
table,  "Nonwastewaters/Notes".  for 
waste  codes  F006.  K061.  and  K062  to 
read  as  follows: 

§  268.41    Treatment  standards  expressed 
as  concentrations  Tn  waste  extract 

(a)"  •  * 

2  See  also  restrictions  on  use  of  slags  for 
anti-skid/deicing  purposes  in  §  266.20(c). 

|FR  Doc.  94-20808  Filed  8-23-94;  8:45  amj 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-8 
[FTR  Amendment  38] 
RIN  3090-AF54 

Federal  Travel  Regulation; 
Reimbursement  of  Higlier  Actual 
Subsistence  Expenses  in  Special  or 
Unusual  Circumstances 

agency:  Federal  Supply  Service.  GSA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  removes  the 
October  1, 1994  expiration  date 
applicable  to  authority  of  the 
Administrator  of  (ieneral  Services  to 
establish,  at  the  request  of  the  head  of 
an  agency,  a  higher  maximum  daily  rate 
for  subsistence  expenses  not  to  exceed 
300  percent  of  the  maximum  per  diem 
rate  prescribed  in  the  Federal  Travel 


Regulation  (FTR)  (41  CFR  chapters  301- 
304)  for  official  travel  to  an  area  within 
the  continental  United  States  (CONUS) 
where  special  or  unusual  circumstances 
result  ia  an  extreme  increase  in 
subsistence  costs  for  a  temporary 
period.  This  action  will  permit  the 
Administrator  of  General  Services  to 
continue  to  consider  agency  requests  for 
a  higher  actual  subsistence  expense 
reimbursement  rate  for  a  CONUS 
location  where  special  or  unusual 
circumstances  result  in  an  extreme 
increase  in  subsistence  costs  for  a 
temporary  period. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  October  1.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  A.  Tucker.  Transportation 
Management  Division  (FBX). 
Washington.  DC  20406.  telephone  703- 
305-5745. 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
issued  FTR  Amendment  7  (55  FR  2379. 
Jan.  24. 1990)  to  accommodate  requests 
from  the  Federal  Emergency 
Management  Agency  for  establishment 
of  a  higher  maximum  daily  rate  for 
reimbursement  of  actual  subsistence 
expenses  in  a  Fresidentially  declared 
disaster  area.  This  change  was  prompted 
by  the  devastation  Hurricane  Hugo 
inflicted  upon  a  broad  area  surrounding 
Charleston,  SC  in  September  1989, 
resulting  in  a  severe  shortage  of 
affordable  lodging  for  Federal 
emergency  personnel  performing 
temporary  duty  there.  GSA  expanded 
the  authority  in  FTR  Amendment  19  (56 
FR  37478.  Aug.  7.  1991)  to 
accommodate  requests  from  an  agency 
head  for  establishment  of  a  higher  actual 
subsistence  expense  reimbursement  rate 
for  a  location  within  the  continental 
United  States  where  special  or  unusual 
circumstances  result  in  an  extreme 
increase  in  subsistence  costs  for  a 
temporary  period. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30. 1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply. 

List  of  Subjects  in  41  CFR  Part  301-8 

Government  employees.  Travel, 
Travel  allowances.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  301-8  is 
amended  to  read  as  follows: 


IMI 


PART  301-8— REIMBURSEMENT  OF 
ACTUAL  SUBSISTENCE  EXPENSES 

1.  The  authority  citation  for  part  301- 
8  continues  to  read  as  follows: 

Authority:  U.S.C.  5701-5709;  E.O.  11609. 
36  FR  13747.  3  CFR,  1971-1975  Comp..  p. 
586. 

2.  Section  301-8.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  301  -8.3    Maximum  daily  rates  and 
reimbursement  limitations. 

(c)  Travel  to  an  area  within  CONUS 
where  special  or  unusual  ciivumstances 
result  in  an  extreme  increase  in 
subsistence  costs  for  a  temporary 
period— [1)  Authority  to  establish  a 
higher  actual  subsistence  expense 
reimbursement  rate.  The  Administrator 
of  General  Services  may  establish  an 
appropriate  maximum  daily  rate  for 
reimbursement  of  actual  subsistence 
expenses  riot  to  exceed  300  percent  of 
the  maximum  per  diem  rate  prescribed 
in  §  301-7. 3(a)  of  this  chapter  when  the 
following  conditions  are  met: 

(i)  Travel  is  to  an  area  within  CONUS 
where  special  or  unusual  circumstances 
result  in  an  extreme  increase  in 
subsistence  costs  for  a  temporary 
period; 

(ii)  The  head  of  an  agency  submits  a 
request,  as  specified  in  paragraph  (c)(3) 
of  this  section,  for  establishment  of  a 
maximum  daily  rate  above  the 
maximum  rate  prescribed  in  paragraph 
(a)  of  this  section;  and 

(iii)  The  justification  supporting  the 
request  warrants  establishment  of  a 
higher  rate. 

(2)  Application  and  limitations.  Such 
higher  established  rate  shall  apply  for 
all  official  travel  to  the  area,  and  will  be 
effective  for  a  period  not  to  exceed  30 
days.  When  the  Administrator 
establishes  a  higher  actual  subsistence 
expense  rate,  the  limitation  in  paragraph 
(b)(1)  of  this  section  shall  not  apply. 

(3)  Rate  requests.  A  request  for  a 
higher  actual  subsistence  expense 
reimbursement  rate,  with  the  exception 
of  a  request  for  travel  to  a  Fresidentially 
declared  disaster  area,  shall  be 
submitted  at  least  30  days  in  advance  of 
the  beginning  of  the  recommended 
effective  period  imless  otherwise 
adequately  justified.  The  request  shall 
be  submitted  in  writing  to  the 
Administrator  of  General  Services, 
Washington,  DC  20405.  and  must 
contain  the  following  information: 

(i)  A  specification  of  the  geographic 
area  encompassed; 

(ii)  If  the  area  is  a  Fresidentially 
declared  disaster  area,  a  copy  of  the 
Presidential  disaster  declaration; 
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(iii)  A  recommended  maximum  daily 
rate  not  to  exceed  300  percent  of  the 
maximum  per  diem  rate  prescribed  for 
the  area  under  §  301-7.3; 

(iv)  A  description  of  the  specifi<: 
circumstances  which  justify  the 
establishment  of  the  recommended  rate; 

(v)  An  estimate  of  the  cost  impact  of 
establishing  a  maximum  daily  rate  for 
subsistence  expenses  above  the 
maximum  rate  prescribed  in  paragraph 
(a)  of  this  section;  and 

(vi)  A  recommended  time  period  for 
effectiveness  of  the  maximum  daily  rate 
requested  to  be  established  under  this 
paragraph. 

(4)  Extensions.  The  Administrator 
may  extend  the  period  of  effectiveness 
in  increments  of  up  to  30  days  upon  the 
request  of  the  head  of  the  agency 
originally  requesting  establishment  of 
the  higher  rate. 
*         •         •         •         • 

Dated:  August  15, 1994. 

Julia  M.  Stasch, 

Acting  Administrator  of  General  Services 
IFR  Doc.  94-20731  Filed  8-23-94;  8 :45aml 

BILUNG  CODE  6820-a4-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  94-3;  RM-«384] 

Radio  Broadcasting  Services; 
Silverton,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  deletes  vacant 
and  unapplied  for  Channel  257A  at 
Silverton,  Colorado,  in  response  to  a 
petition  for  rule  making  filed  by  Caren 
Lacy,  permittee  of  Station  KWXA  (FM), 
Channel  259C2,  Durango,  Colorado,  to 
accommodate  her  application  at  an 
electronics  site  designated  by  the  Forest 
Service  for  commujiications 
installations.  See  59  FR  7237,  February 
15, 1994.  The  Notice  optionally 
proposed  to  allot  Charmel  224A  as  a 
substitute  for  Channel  257A  at 
Silverton.  However,  no  expressions  of 
interest  in  retaining  a  Class  A  channel 
were  received,  and  therefore,  no 
substitution  is  made  at  that  community. 

With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  October  3,  1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  94-3, 
adopted  Aug.  12, 1994,  and  released 
Aug.  19, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  .Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW..  Room  246.  or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  11  S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  257A  at  Silverton. 

Federal  Communications  Commission 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policv  and 

Rules  Division.  Mass  Media  Bureau 

(PR  Doc.  94-20702  Filed  8-23-94;  8  45  am) 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  662 

[Docket  No.  940825-4225;  1.0.  072094B] 

Northern  Anchovy  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  quotas. 


SUMMARY:  NMFS  announces  the 
estimated  spawning  biomass  and  final 
harvest  quotas  for  the  northern  anchovy 
fishery  in  the  exclusive  economic  zone 
(FEZ)  south  of  Point  Reyes,  CA,  for  the 
1994-95  fishing  season.  These  quotas 
may  only  be  adjusted  if  inaccurate  data 
were  used  or  if  errors  were  made  in  the 
calculations.  Comments  on  these  two 
points  are  invited.  The  intended  effect 
of  this  action  is  to  establish  allowable 
harvest  levels  of  Pacific  anchovy. 


DATES:  Effective  on  August  1,  1994. 
Comments  will  be  accepted  until 
September  19,  1994. 

ADDRESSES:  Submit  comments  on  the 
final  quotas  to  Rodney  Mclnnis,  Acting 
Regional  Director,  Southwest  Region. 
NMFS,  501  West  Ocean  Blvd..  Suite 
4200.  Long  Beach.  CA  90802-4213. 
Administrative  Report  L)-94-17  is 
available  from  this  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan.  Southwest  Region. 
NMFS.  (310)  980-4036. 

SUPPLEMENTARY  INFORMATION:  In 
consultation  with  the  California 
Department  of  Fish  and  Game  and  the 
NMFS  Southwest  Fisheries  Science 
Center,  the  Acting  Director  of  the 
Southwest  Region.  NMFS,  (Regional 
Director)  has  estimated  that  the  1994-9.5 
spawning  biomass  of  the  central 
subpopulation  of  northern  anchovy. 
EngranUs  mordax,  is  126,000  mt.  less 
than  45  percent  of  the  1993-94  biomass 
estimate  of  282.000  mt.  The  biomass 
estimate  is  derived  from  a  stock 
assessment  model  using  spawning 
biomass  estimated  by  five  indices  of 
abundance.  Documentation  of  the 
spawning  biomass  is  contained  in 
Administrative  Report  LJ-94-17. 
published  by  the  Southwest  Fisheries 
Science  Center.  NMFS  (see  ADDRESSES). 
This  report  and  the  determination  of 
harvest  quotas  were  provided  to  the 
Pacific  Fishery  Management  Council 
(Council). 

The  Regional  Director  has  made  the 
following  determinations  for  the  1994- 
95  fishing  season  by  applying  the 
formulas  in  the  Northern  Anchovy 
Fishery  Management  Plan  (FMPj  and  in 
50  CFR  662  20. 

1.  The  total  U.S.  harvest  quota  for 
northern  anchovy  is  4.900  mt.  plus  an 
unspecified  amount  for  use  as  live  bait. 
The  total  U.S.  harvest  quota  is 
equivalent  to  70  percent  of  the  overall 
optimum  yield  (OY)  (70  percent  of  7.000 
mt)  available  for  harvest  by  the  United 
States  and  Mexico. 

2.  The  total  U.S.  harvest  quota  for 
reduction  purposes  is  zero.  No 
reduction  quota  is  permitted  when  the 
spawning  biomass  is  300.000  mt  or  less. 

3.  The  U.S.  harvest  allocation  for  non- 
reduction  fishing  (i.e..  fishing  for 
anchovy  for  use  as  dead  bait  and  human 
consumption)  is  4.900  mt  (as  set  by  the 
Federal  anchow  regulations  at 
§662.20). 

4.  There  is  no  U.S.  harvest  limit  for 
the  live  bait  fishery. 

5.  The  domestic  annual  processing 
capacity  (DAP)  is  4.202  mt.  The  FMP 
states  that  this  amount  is  the  maximum 
annual  level  of  reduction  plus  non- 
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reduction  processing  during  any  one  of 
the  previous  3  years. 

6.  The  amount  allocated  to  joint 
venture  processing  (JVP)  is  zero  because 
there  is  no  history  of,  nor  are  there 
applications  for,  joint  ventures. 

7.  Domestic  annual  harvest  capacity 
(DAH)  is  4,202  mt.  DAH  is  the  sum  of 
DAP  and  JVP. 

8.  The  total  allowable  level  of  foreign 
fishing  (TALFF)  is  474  mt.  The  TALFF 
in  the  EEZ  is  based  on  the  U.S.  portion 
of  the  OY  (4,900  mt)  minus  the  DAH 
(4.202  mt).  minus  the  amount  of  the 
expected  harvest  in  the  Mexican  fishery 
zone  that  is  in  excess  of  the  amount 
recognized  as  Mexico's  share  under  the 
FMP  formula.  The  expected  1994-95 
harvest  in  the  Mexican  fishery  zone  is 
2.324  mt.  which  would  be  the  largest 
Mexican  harvest  in  the  past  3  years.  The 
amount  recognized  as  Mexico's  share 
under  the  FMP  formula  is  30  percent  of 
the  OY.  which  is  2,100  mt  in  1994-95. 
Therefore.  224  mt  must  be  subtracted 
from  the  difference  between  the  U.S.  OY 
and  the  estimated  DAH. 

TALFF  =  4.900  -  4.202  -  (2,324  - 
2,100)  =  474  mt. 

The  U.S.  vessel  operators  are 
interested  in  having  a  small  reduction 
fishery  even  in  years  when  the  biomass 
is  below  300.000  mt.  The  FMP  makes 
separate  allocations  to  U.S.  reduction 
and  nonreduction  fisheries  and  does  net 
provide  for  a  transfer  between 
categories.  The  Council  has  been 
advised  that  if  it  intends  for  a  small 
reduction  quota  to  be  allocated  in  years 
when  the  biomass  is  below  300,000  mt. 
the  FMP  must  be  amended.  Without 
such  an  amendment,  under  this  year's 
OY  setting  a  TALFF  is  required  by  the 
FMP.  In  fact,  NMFS  expects  no 
applications  from  foreign  nations  for 
this  TALFF.  Furthermore,  Section  201 
of  the  Magnuson  Act  would  prevent  the 
allocation  of  this  TALFF  if  a  foreign 
nation  did  apply. 

These  are  the  final  northern  anchow 
quotas  for  the  1994-95  fishing  season 
and  will  remain  as  such  unless  the 
Regional  Director  determines  that  a 
change  in  harvest  quota  is  justified 
because  inaccurate  data  were  used  or 
calculation  errors  were  made.  If  changes 
are  necessar>',  NMFS  will  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  of  the  change  and  the  reasons 
therefor. 

Classification 

.     This  action  is  authorized  by  50  CFR 
part  662  and  is  exempt  from  OMB 
review  under  E.O.  12866. 

Authority:  16  U.S.C  1801  et  seq. 


Dated;  August  18, 1994. 
Gary  C.  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Sen'ice. 
[FR  Doc,  94-20816  Filed  8-19-94;  2:07  pm] 
BILUNG  CODE  3510-22-F 

50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  081994A] 

GroundTish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCy:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  .administration  (NOAA), 
Commerce. 
ACTION:  Prohibition. 

SUMMARY:  NMFS  is  prohibiting  fishing 
with  trawl  gp^r  in  the  salmon  savings 
area  in  the  Bering  Sea  subarea  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  1994 
limit  of  non-chinook  salmon  caught  by 
ves.sels  using  trawl  gear  in  the  catcher 
vessel  operational  area. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (Al.t.).  August  20,  1994,  until  12 
noon.  A.l.t..  November  12.  1994. 
FOR  FUBTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  9U7-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fisher>'  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretar>'  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  Director  of  the  Alaska  Region. 
NMFS,  has  determined,  in  accordance 
with  §  675.22(h).  that  vessels  using 
trawl  gear  in  the  catcher  vessel 
operational  area  (which  is  defined  at 
§B75.22(p))  have  caught  42,000  non- 
chinook  salmon.  Therefore.  NMFS  is 
prohibiting  fishing  with  trawl  gear  in 
the  area  defined  by  straight  lines 
(.oniiecting  the  following  coordinates  in 
the  order  listed: 

56°O0N..  167''00'\V.: 

56°00N.,  165°00'W.; 

55"',10'N..  leS^OO'VV.; 

55°30'N..  164°00'W.; 

55°00'N..  164°00'W.; 

55°00'N..  167°00'VV.; 

56°00'N..  167''0a'W. 

from  12  noon,  A.l.t.,  August  20.  1994, 
until  12  noon.  A.l.t..  November  12, 
1994. 


Classification 

This  action  is  taken  under  §  675.22 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  19. 1994 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-20819  Filed  8-19-94:  2:52  pml 

BILUNG  CODE  35ie-22-F 


50  CFR  Part  676 

[DocKet  No.  94054&-4219;  1.0. 060994B] 

RIN0648-AD19 

Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  30  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
Amendment  34  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  (GQA). 
and  to  implement  regulatory 
amendments  affecting  the  Pacific 
halibut  and  sablefish  fisheries  in  and  off 
of  the  State  of  Alaska  (Alaska  or  State). 
This  action  is  necessary  to  raise  the 
sablefish  community  development 
quota  (CDQ)  allocation  limit  for 
qualified  applicants  from  12  percent  to 
33  percent  in  order  to  allow  total 
allocation  of  the  sablefish  CDQ  reserve. 
and  to  expand  the  types  of  evidence  that 
may  be  used  to  verify  vessel  leases  for 
the  Pacific  halibut  and  sablefish 
individual  fishing  quota  (IFQ)  program. 
EFFECTIVE  DATE:  September  23.  1994. 
ADDRESSES:  Copies  of  Amendments  30 
and  34  to  the  FMPs  and  the  Regulatory 
Impact  Review  may  be  obtained  from 
the  North  Pacific  Fishery  Management 
Council  (Council),  P.O.  Box  103136, 
Anchorage,  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Pacific  halibut  and  sablefish  CDQ 
program  was  designed  to  promote  the 
revitalization  of  rural  communities  in 
Western  Alaska  by  providing  those 
communities  access  to  nearby  fishery 
resources.  The  program  was  developed 
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under  the  authority  of,  and  is  consistent 
with,  the  management  objectives  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  and  the  Northern 
Pacific  Halibut  Act.  This  action 
implements  Amendment  30  to  the  FMP 
for  the  BSAI,  raising  the  sablefish  CDQ 
allocation  limit  for  a  qualified  applicant 
from  12  percent  to  33  percent. 
Amendment  34  to  the  FMP  for  the  GOA 
corrects  the  inadvertent  inclusion  of  the 
CDQ  program  in  that  FMP  by  removing 
and  reserving  section  4.4.1.1.8. 

This  action  will  not  change  the 
amount  of  sablefish  available  for  harvest 
by  persons  participating  in  the  Pacific 
halibut  and  sablefish  IFQ  program.  The 
sablefish  CDQ  reserve,  20  percent  of  the 
annual  fixed-gear  total  allowable  catch 
of  sablefish  for  each  management  area  in 
the  BSAI,  will  be  the  same  amount 
under  this  action  as  it  was  under  the 
previous  management  program. 

Inclusion  of  IPHC  Area  4A  as  a 
Compensating  Non-CDQ  Area 

Title  50  CFR  676.24(i){l)  has  been 
amended  to  include  regulatory  area  4A, 
because  no  halibut  quota  from  area  4A 
is  being  made  available  to  the  halibut 
CDQ  program. 

Vessel  Lease  Verification 

Title  50  CFR  676.20(a)(l)(iii)  ha.s  been 
amended  to  expand  the  types  of 
evidence  that  can  be  submitted  to  verify 
a  vessel  lease.  This  implements  the 
Council's  intent  to  open  the  appeals 
process  to  persons  who  claim  they  had 
a  lease,  but  who  are  unable  to  produce 
the  specific  evidence  required  under  the 
previous  regulatory  language. 

Further  information  on  any  of  the 
aforementioned  topics  can  be  obtained 
from  the  preamble  to  the  proposed  rule 
published  on  May  31.  1994  (.59  FR 
28048). 

Response  to  Comments 

Six  comments  were  re(  eived  on 
Amendments  30  and  34.  Five  were  from 
Federal  agencies,  and  merely  slated  tliat 
the  action  was  reviewed  and  no 
comments  were  forthcoming.  The  sixth 
comment  was  in  support  of  raising  the 
sablefish  CDQ  allocation  from  12  to  33 
percent  because  it  would  allow  the 
entire  amount  of  the  CDQ  sablefish 
reserve  to  be  allocated. 

The  FMP  amendatory  language  and 
implementing  regulator}'  language  of 
this  action  are  identical  to  that  in  the 
proposed  rule  published  on  May  31. 
1994  (59  FR  28048). 


Classification 

The  Deputy  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E  O 
12866. 

List  of  Subjects  in  50  CFR  Part  676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  18,  1994. 

Gary  C.  Matlock, 

Program  Management  Offictr.  \n:,rini)l 
Marine  Fisheries  Senice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  676  is  amended 
as  follows: 

PART  67&-LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  16  L'.S.C  773  et  sfq  and  1801 
et  seq. 

2.  Section  676.20(a)(l)(iii)  is  rex  ised 
to  read  as  follows: 

§  676.20    Individual  allocations. 

•  •         •         •         » 

(a)  '    *    • 

(iii)  Conclusive  evidence  of  a  \  esse! 
lease  will  include  a  written  vessel  lease 
agreement  or  a  notarized  statement  from 
the  vessel  owner  and  lease  holder 
attesting  to  the  existence  of  a  vessel 
lease  agreement  at  any  time  during  the 
QS  qualif>'ing  years.  Com  lusi\e 
evidence  of  a  vessel  lease  must  identifv 
the  leased  vessel  and  indicate  the  name 
of  the  lease  holder  and  the  period  of 
time  during  which  the  lease  was  in 
effect.  Other  evidence,  whu  h  ma\  not 
be  conciusive.  but  may  tend  to  support 
a  \essel  lease,  may  also  be  submitted. 

•  «         •         .         . 

3.  Section  676.24  is  nmeiidt  d  bv 
revising  paragraphs  (h).  (e)ll)  s.nd  (ij[]) 
to  read  as  follows: 

§  676. 24    Western  A  laska  Com  m  u  n  i  ty 
Development  Quota  Program. 

•  *        *        •        » 

(b)  Sablefish  CDQ  Prngrnin  In  the 
proposed  and  final  harvest  limit 
specifications  required  under 

??  675.20(a)  of  this  chapter,  NM?  S  will 


specify  20  percent  of  the  fixed  gear 
allocations  of  sablefish  in  each  Bering 
Sea  and  Aleutian  Islands  subarea.  as 
provided  under  §  675.24(c)  of  this 
chapter,  as  a  sablefish  CDQ  resene. 
exclusive  of  issued  QS.  Portions  of  the 
CDQ  reserve  for  each  subarea  may  be 
allo<:ated  for  the  exclusive  use  of  CDQ 
applicants  in  accordance  with  CDPs 
approved  by  the  Governor  in 
consultation  with  the  Council  and 
approved  by  the  Secretary.  NMFS  will 
allocate  no  more  than  33  percent  of  the 
total  CDQ  for  all  subareas  combined  to 
any  one  applicant  with  an  approved 
CDQ  application. 

*  •        *        •        . 

(e)  Secretarial  review  and  approval  of 
CDPs.  (1)  Upon  receipt  by  the  Secretary 
of  the  Governor's  recommendation  for 
approval  of  proposed  CDPs.  the 
Secretary'  will  review  the  record  to 
determine  whether  the  CDQ  applicant 
eligibility  criteria  and  the  evaluation 
criteria  set  forth  in  paragraph  (Q  of  this 
section  have  been  met.  The  Secretary 
will  then  approve  or  disapprove  the 
Governor's  recommendation  within  Ab 
days  of  its  receipt.  In  the  event  of 
approval,  the  Secretary  will  notifv  the 
Governor  and  the  Council  in  writing, 
including  the  Secretar>''s  reasons  for 
approval.  The  decision,  including  the 
percentage  of  the  sablefish  and  halibut 
CDQ  reserves  allocated  to  each  CDP  and 
the  availability  of  the"findings.  will  be 
published  in  the  Federal  Register 
NMFS  will  allocate  no  more  than  33 
percent  of  the  sablefish  CDQ  reserve  to 
any  one  applicant  with  an  approved 
CDP.  A  CDQ  applicant  may  not 
ronc:urrently  receive  more  than  one 
halibut  CDQ  or  more  than  one  seiblt-fish 
CDQ.  and  only  one  application  for  ecu  h 
type  of  CDP  per  CDQ  applic  a.-/.  \%  ill  be 
ac:cepted. 

*  «         •         •         • 

(i)  Compensnlion  for  CDQ  nllrrr.tinns. 
(1)  The  Regional  Director  will 
c:onipensate  persons  who  receive  a 
reduced  halibut  QS  m  IFHC  re.;^u!r.torv 
areas  48,  AC.  40.  or  4E  bee  ,->use  of  the 
halibut  CDQ  program  by  adrimp  halibut 
QS  from  IPHC  regulatory'  areas  2C,  3.A. 
3B,  and  4A.  This  c  ompensation  cf 
halibut  QS  from  areas  2C,  3A.  3B.  and 
4A  will  be  alloc  ated  in  proportion  to  the 
amount  of  ha!ibut  QS  foregone  di-e  to 
the  CDQ  alloc  atic-in  authorized  bv  this 
section. 

*  •        •         *        » 
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DEPARTMENT  OF  AGRICULTURE 

Agriculturcil  Stabilization  and 
Conservation  Service 

7  CFR  Part  792 

Commodity  Credit  Corporation 

7  CFR  Part  1403 
RIN  0560-AD78 

Debt  Settlement  Policies  and 
Procedures 

AGENCIES:  Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  tiie  Commodity  Credit 
Corporation's  (CCC's)  debt  settlement 
policies  and  procedures  to  remove 
references  to  Internal  Revenue  Service 
Notices  of  Levy,  except  to  exempt  them 
from  coverage,  and  to  revise  the  rate  of 
interest  to  be  charged  on  delinquent 
debts.  This  proposed  rule  would  also 
amend  the  Agricultural  Stabilization 
and  Conservation  Service's  (ASCS')  and 
CCC's  debt  settlement  policies  and 
procedures  to  provide  for  offset  of  a 
debtor's  pro  rata  share  of  payments  due 
any  entity  which  the  debtor  participates 
in.  either  directly  or  indirectly.  This 
regulation  is  necessary  to  protect  the 
financial  integrity  of  many  Federal 
agricultural  programs  by  ensuring  the 
Government  will  be  able  to  collect,  or 
otherwise  settle,  debts  owed  it  by  any 
person,  organization,  corporation,  or 
other  legal  entity. 

DATES:  Comments  must  be  received  bv 
September  23, 1994  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  concerning  this 
proposed  rule  should  be  addressed  to 
Director,  Financial  Management 
Division.  ASCS,  U.S.  Department  of 
Agriculture,  P.O.  Box  2415,  Washington. 
DC  20013-2415.  Ail  comments 
submitted  in  response  to  this  proposed 
rule  will  be  available  for  public 
inspection  in  room  1206.  Park  Office 


CenttT.  3101  Park  Center  Drive, 
Alexandria,  V.A.,  between  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Roney,  Debt  Management  and 
Contract  Procedures  Branch.  Financial 
Management  Division,  ASCS.  at  703- 
305-1424. 

SUPPLEM8NTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
in  conformance  with  Executive  Order 
1286fi  and  has  been  determined  to  be  a 
significant  regulatory  action. 

Paperwork  Reduction  Act 

This  action  will  not  increase  the 
Federal  paperwork  burden  for 
individuals,  small  businesses,  and 
others  and  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Regulatory  Flexibility  Act 

Neither  ASCS  nor  CCC  is  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  final  rule.  Therefore  this 
action  is  exempt  from  the  provision  of 
the  Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  It  is  not  retroactive  and  preempts 
State  and  local  laws.  Before  any  judicial 
action  may  be  brought  regarding  the 
provisions  of  this  rule,  administrative 
appeal  remedies  set  forth  at  7  CFR  parts 
24  and  780  must  be  exhausted. 

Executive  Order  12372 

This  action  will  not  have  a  significant 
impact  specifically  upon  area  and 
community  development;  therefore, 
review  as  established  by  Executive 
Order  12372  (July  14,  1982)  was  not 
used  to  assure  that  units  of  local 
government  are  informed  of  this  action. 

Background 

The  Federal  Claims  Collection  Act  of 
1966,  as  amended  by  the  Debt 
Collection  Act  of  1982  (31  U.S.C.  3711. 
et  seq.).  and  the  joint  regulations 
promulgated  thereunder  by  the 
Comptroller  General  and  the  Attorney 


General  (4  CFR  parts  101-105)  provide 
minimum  standards  for  the 
administrative  collection  of  claims  by 
the  United  States.  The  Act  also  provides 
that  nothing  therein  shall  diminish  the 
existing  authority  of  the  head  of  an 
agency  to  settle,  compromise,  or  close 
claims.  The  CCC  Charter  Act,  as 
amended  (15  U.S.C.  714,  et  sea.). 
provides  that  CCC  shall  have  the 
authority  to  make  final  and  cor  , Usive 
settlement  and  adjustment  ct'i;,.'  claims 
by  or  against  it  irrespective  of  the 
amount  at  issue.  CCC  is,  therefore,  not 
subject  to  the  provisions  of  the  Federal 
Claims  Collection  Act  of  1966  or  its 
implementing  regulations.  However,  it 
has  been  CCC  policy  to  follow  the 
Federal  Claims  Collection  Standards 
(FCCS)  to  the  maximum  practicable 
extent.  The  FCCS  require  each  Federal 
agency  to  take  aggressive  action  to 
collect  debts  owed  it. 

Discussion  of  Proposed  Rule 

1.  Impact  of  Interest  Rate  Change  on 
ASCS  and  CCC  and  Affected  Private 
Interests 

This  rule  would  amend  7  CFR  part 
1403  to  change  the  rate  of  interest  which 
CCC  charges  on  its  delinquent  debts 
from  a  rate  equal  to  that  assessed  under 
the  Prompt  Payment  Act,  to  a  rate  equal 
to  the  higher  of  the  Treasury 
Department's  current  value  of  funds  rate 
or  the  rate  of  interest  assessed  under  the 
Prompt  Payment  Act.  CCC  currently 
charges  interest  on  delinquent  debts  at 
a  rate  equal  to  that  charged  under  the 
Prompt  Payment  Act.  That  rate  was 
chosen  because  it  was  generally  a  higher 
rate  than  the  current  value  of  funds  rate 
required  under  the  Debt  Collection  Act, 
and  would  ensure  that  CCC,  at  a 
minimum,  would  always  recoup  the 
cost  of  CCC  borrowing.  It  was  also 
believed  to  be  equitable  since  it  is  the 
same  rate  which  CCC  is  required  to  pay 
when  its  payments  are  late.  This 
proposed  rule  would  amend  the  rate 
which  CCC  charges  on  delinquent  debts 
to  the  higher  of  the  Treasury 
Department's  current  value  of  funds  rate 
or  the  rate  assessed  under  the  Prompt 
Payment  Act.  Concerning  the  difference 
in  interest  rates,  over  the  past  10  years 
the  current  value  of  funds  rate  was 
higher  than  the  Prompt  Payment  Act 
rate  for  only  one  6-month  period.  The 
economic  effect  of  this  proposed  rate 
change  is  likely  to  be  minimal.  This 
change,  however,  would  allow  the  late 
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payment  interest  rate  assessed  by  CCC 
to  confomn  to  the  late  payment  interest 
rate  assessed  by  ASCS,  as  well  as, 
conforming  to  the  rate  required  by  the 
Federal  Claims  Collection  Act  of  19RB. 
as  amended.  As  both  CCC  and  ASCS 
programs  are  administered  by  the  same 
officer,  administrative  costs  should  be 
reduced  by  having  the  same  interest 
rates  apply  to  both  progranis^. 

2.  Heferences  to  IRS  Notict-s  of  Levy 
This  rule  would  also  amend  7  GFR 

part  1403  regarding  references  to 
Internal  Revenue  Service  (IRS)  Notices 
of  Levy.  It  was  the  past  policy  of  CCC 
to  treat  IRS  Notices  of  Levy  the  same  as 
requests  for  administrative  offset  from 
other  Federal  agencies.  This  was  agreed 
to  in  1970  by  CCC  and  IRS,  and  was 
documented  in  former  regulations 
dealing  with  offset  at  7  CFR  part  13. 
However,  due  to  a  change  in  policy  by 
IRS,  changes  in  our  previous 
regulations,  certain  court  decisions,  and 
advice  from  the  Office  of  the  General 
Counsel,  it  has  been  determined  that 
IRS  Notices  of  Levy  can  no  longer  be 
treated  as  offset  requests,  but  should  be 
honored  only  as  required  by  statute, 
including  taking  priority  over 
assignments  of  ASCS  and  CCC 
payments.  Therefore,  this  proposed  rule 
would  amend  the  CCC  debt  settlement 
regulations  to  remove  all  references  to 
IRS  Notices  of  Levy,  except  to 
specifically  exempt  them  from  coverage 
in  7  CFR  1403.7.  This  change  should 
create  little  cost  or  benefit  to  CCC. 

3.  Expanded  Offset 

Finally,  this  rule  would  amend  7  CFR 
parts  792  and  1403  to  provide  for  an 
expanded  ability  to  offset  payments 
from  debtors  to  collect  delinquent  debt. 
During  1993,  ASCS  and  CCC  collected 
approximately  $76  million,  of  which 
$32  million  or  42  percent  of  the  total 
was  through  administrative  offset.  As 
such,  it  is  the  most  effective  debt 
collection  tool.  However,  in  the  past 
debtors  have  avoided  offsef  of  their 
program  payments  by  reorganizing  their 
farming  operations,  changing  the  name 
of  their  operations,  transferring 
ownership  of  their  operations,  receiving 
payments  under  more  than  one  entity, 
or  by  changing  the  payee  in  some  other 
manner.  In  order  to  increase  ASCS'  and 
CCC's  abihty  to  collect  delinquent 
debts,  without  adversely  affecting  other 
non-debtors,  the  regulations  would  be 
amended  to  provide  for  offset  of  a 
debtor's  pro  rata  share  of  payments  due 
any  entity  which  the  debtor  participates 
in,  either  directly  or  indirectly. 

This  rule  would  also  provide  for  offset 
when  ASCS  or  CCC  determines  that  a 
debtor  has  established  an  entity,  or 


transferred  ownership  of,  reorganized, 
or  changed  in  .some  other  manner,  his  or 
her  operations  in  order  to  avoid  a  debt. 
By  allowing  for  this  expanded  abiiitv  to 
offset,  ASCS  and  CCC  should 
scbstantially  increase  their  abiiify  to 
collect  delinquent  debt  in  an  efficient 
and  effective  manner.  This  would  also 
help  erisure  that  those  owing  delinquent 
debts  are  not  continuing  to  receive 
Kovtrnment  payments,  without  first 
satisfying  their  debts.  While  it  is  not 
fparible  to  estimate  the  exact  amount  by 
which  ASCS  and  CCC  collections  would 
be  increased,  it  is  likely  that  these 
circumstdnc:^s  ari.se  most  often  with 
debtors  who  hrve  debts  of  550,000  or 
nore.  Thertlore.  increased  collections 
could  be  sizuable  in  relation  to  past 
collections.  There  should  be  no  cost  to 
the  government  created  by  this 
proposed  change. 

This  regulation  is  necessary  to  protect 
the  financial  integrity  of  many  Federal 
agricultural  programs  by  ensuring  the 
Government  will  be  able  to  collect,  or 
otherwise  settle,  debts  owed  it  by  any 
person,  organization,  corporation,  or 
other  legal  entity. 

List  of  Subjects 

7  CFR  Part  792 

Claims.  Income  taxes. 

7  CFR  Part  1403 

Claims,  Income  taxes.  Loan  programs- 
agriculture. 

Accordingly.  7  CFR  parts  792  and 
1403  are  amended  as  follows; 

PART  792— DEBT  SETTLEMENT 
POLICIES  AND  PROCEDURES 

1.  The  authority  citation  for  7  CFR 
part  792  continues  to  read  as  follows: 

Authority:  31  V.SC  3701,  3711.  3716- 
3719,  3728;  4  CFR  Parts  101-105;  7  CFK 

3.21(b) 

2.  Se<:lion  792.7(1)  is  revised  to  read 
as  follows: 

§  792.7    Collection  by  administrative  offset. 

*         *         •         •         • 

(1)  Any  action  authorized  by  the 
provisions  of  this  section  may  be  taken; 

(1)  Against  a  debtor's  pro  rata  share  of 
payments  due  any  entity  which  the 
debtor  participates  in.  either  directly  or 
indirectly,  as  determined  by  ASCS. 

(2)  When  ASCS  determines  that  the 
debtor  has  established  an  entity,  or 
reorganized,  transferred  o\\Tjership  of, 
or  changed  in  some  other  manner,  their 
operation,  for  the  purpose  of  avoiding 
the  payment  of  the  claim  or  debt. 


PART  1403— DEBT  SETTLEMENT 
POLICIES  AND  PROCEDURES 

3.  The  authority  citation  for  7  CFR 
part  1403  continues  to  read  as  follows; 

Authority:  7  I'.SC   144Sb-2ib;f,  15l'.SC. 
714b  iimi  714( 

4  Section  1403  7  is  amended  by: 
A.  Romoving  the  word  "and"  .':t  the 

end  of  paragraph  (a)(,'^), 

B  Re.mo\  uig  the  pe.nod  at  the  end  of 

paragraph  (al(4)  and  inserting  a 

semicolon  in  its  plr.ce  and  adding  th»' 

word  "and". 

C.  Adding  paragraph  (a)(5). 

D.  Removing  paragraph  (m)(4!. 

E.  Redesignating  paragraphs  (n-i)(5) 
and  (m)(6)  as  paragraphs  {m){4)  and 
(m)(5],  respectively,  and 

F.  Revising  paragraph  (q)  to  read  as 
follows: 

§  1403.7    Collection  by  administrative 
offset 


(5)  IRS  Notices  of  Levy  which  shall  be 
honored  in  accordance  with  IRS  statutes 
and  regulations. 

*  •        ♦         .        » 

(q)  Any  action  authorized  bv  the 
provisions  of  this  section  may  be  taken: 

(1)  Against  a  debtor's  pro  rata  share  of 
payments  due  any  entity  which  the 
debtor  participates  in.  either  directly  or 

ndirectly.  as  determined  by  CCC. 

(2)  When  CCC  determines  that  the 
debtor  has  established  an  entity,  or 
reorganized,  transferred  ownership  of, 
or  changed  in  some  other  manner,  their 
operation,  for  the  purpose  of  avoiding 
the  payment  of  the  claim  or  debt. 

*  •        •         •        • 

5.  Section  1403.9(c)  is  revised  to  read 
as  follows. 

§1403.9    Late  payment  interest  and 
administrative  charges. 

*  •         •         «         • 

(c)  The  late  payment  interest  shall  be 
e.xpressed  as  an  annual  rate  of  interest 
which  CCC  charges  on  delinquent  debts. 
The  late  payment  interest  rate  shall  be 
equal  to  the  higher  of  the  Treasury- 
Department's  current  value  of  funds  rate 
or  the  rate  of  interest  assessed  under  the 
Prompt  Payment  Act,  determined  as  of 
the  date  specified  in  paragraphs  (d)(1) 
and  (d)(2)  of  this  section.  The  rate  of 
interest  assessed  under  the  Prompt 
Payment  Act  was  chosen  as  an 
alternative  rate  to  ensure  that  the 
Government  would  recoup  interest  at  a 
rate  which  was  at  least  as  high  as  that 
which  it  pays  for  late  payments. 
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Signed  at  Washington,  DC,  on  August  11. 
1994. 

Bruce  R.  Weber, 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service,  Executive  Vice 
President,  Commodity  Credit  Corporation. 
IFR  Doc.  94-20780  Filed  8-23-94,  8:45  am| 
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Animal  and  Plant  Health  Inspection 
Service 

9CFRPart92 
[Docket  No.  93-00ft-2] 

Importation  of  Certain  Cattle  From 
Mexico;  Identification  Requirements 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTKDN:  Proposed  rule;  withdrawal  and 

reproposal. 


SUMMARY:  We  are  proposing  to  amend 
the  animal  importation  regulations  to 
'  require  that  certain  spayed  heifers 
imported  into  the  United  States  from 
Mexico  be  marked  with  a  permanent, 
legible  "Mx"  on  the  right  hip.  We  are 
also  proposing  to  require  that  certain 
steers  imported  into  the  United  States 
from  Mexico  be  marked  with  a 
permanent,  legible  "M"  on  the  right  hip, 
rather  than  on  the  jaw,  as  is  currently 
required.  These  proposals  replace  a 
previously  published  proposed  rule, 
which  we  are  withdrawing  as  part  of 
this  document,  that  would  have 
required  certain  spayed  heifers  and 
intact  cattle  to  be  branded  with  an  "M" 
on  the  jaw  with  a  hot  iron.  The 
proposed  marking  requirements  are 
necessary  to  ensure  that  all  steers  and 
spayed  heifers  imported  into  the  United 
States  from  Mexico,  except  those 
imported  directly  to  slaughter  or  in- 
bond  for  feeding  and  return  to  Mexico. 
are  clearly  identifiable  as  being  of 
Mexican  origin.  The  propo.sed  marking 
requirements  would  facilitate  the 
disease  surveillance  and  traceback 
activities  conducted  in  the  United  States 
iirder  the  National  Cooperative  State- 
Federal  Bovine  Tuberculosis 
Eradication  Program. 
DATES:  Co.isideration  will  be  given  only 
to  comments  received  on  or  before 
Oi.XohcrZA,  1994. 

ADDRESSES:  Plea.se  send  an  original  and 
three  copies  of  your  r;— ,.i.ienis  lo  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Bekrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  9,}- 
006-2.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 


Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comnnent  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Samuel  Richeson,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  National  Center  for  Import-Export, 
Veterinary  Services,  APHIS,  USDA, 
room  764,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(.301)436-8170. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
prohibit  or  restrict  the  importation  of 
certain  animals  into  the  United  Slates  to 
prevent  the  introduction  of 
communicable  diseases  of  livestock  and 
poultry.  Subpart  D  of  part  92  (§§  92.400 
through  92.435),  referred  to  below  as  the 
regulations,  pertains  to  the  importation 
of  ruminants.  Sections  92.424  through 
92.429  of  the  regulations  contain 
specific  provisions  regarding  the 
importation  of  ruminants,  including 
cattle,  from  Mexico. 

One  of  the  diseases  addressed  by  the 
regulations  is  bovine  tuberculosis 
(referred  to  below  as  tuberculosis). 
Tuberculosis  is  a  serious  communicable 
disease  of  cattle,  bison,  and  other 
species,  including  humans,  caused  by 
Mycobacterium  bovis.  Tuberculosis  in 
animals  causes  weight  loss,  general 
debilitation,  and  sometimes  death. 

Each  year,  approximately  1  million 
cattle  are  imported  into  the  United 
States  from  Mexico.  The  vast  majority  of 
those  cattle — about  99  percent— are 
young  steers;  the  remaining  1  percent 
consists  of  spayed  heifers  and  intact 
cattle  (i.e.,  calves,  bulls,  and  unspayed 
females).  The  steers  and  spayed  heifers 
are,  with  few  exceptions,  consigned  to 
pastures  or  feedlots  for  finish  feeding 
prior  to  slaughter.  Most  intact  cattle  are 
integrated  into  herds  in  the  United 
States  for  breeding  purposes. 

The  period  between  1982  and  1992 
saw  a  significant  increase  in  the  number 
of  Mexican-origin  cattle  found  at 
slaughter  in  the  United  States  to  be 
infected  with  tuberculosis.  In  1982.  78 
samples  submitted  from  slaughtered 
Mexican-origin  cattle  showed  evidence 
of  tuterculosis;  that  number  rose  to  613 
in  1992.  In  1982,  33  percent  of  the 
tuberculosis  investigations  at  slaughter 
involved  Mexican  origin  cattle;  in  1992, 
that  number  rose  to  81  percent. 

Th<a  increase  in  the  incidence  of 
tuberculosis  in  Mexican-origin  cattle  led 
the  Animal  and  Plant  Health  Inspection 


Service  (APHIS)  to  publish  in  the 
Federal  Register  on  November  12, 1993 
(58  FR  59963-59965,  Docket  No.  93- 
006-1).  a  proposed  rule  to  amend  the 
regulations  to  require  that  spayed 
heifers  and  intact  cattle  (i.e.,  calves, 
bulls,  and  unspayed  female  cattle^ 
imported  into  the  United  States  from 
Mexico  be  branded  with  an  "M"  on  the 
jaw  using  a  hot  iron,  which  is  the  same 
requiremeiit  that  currently  applies  to 
most  steers  imported  from  Mexico.  The 
proposal  was  based  on  APHIS'  belief 
that  M-branding  on  the  jaw,  which 
provides  a  distinct  and  permanent 
means  of  identifying  an  animal  as 
having  originated  in  Mexico,  should  be 
required  for  spayed  heifers  and  intact 
cattle  in  order  to  facilitate  the  disease 
surveillance  and  traeeback  activities 
conducted  in  the  United  States  under 
the  National  Cooperative  State-Federal 
Bovine  Tuberculosis  Eradication 
Program. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  January  11, 1994.  We 
received  29  comments  by  that  date. 
They  were  from  a  cattle  industry 
a.ssociation.  private  citizens,  a  Federal 
veterinarian,  humane  groups,  a  farm 
bureau  federation.  State  departments  of 
agriculture,  and  a  veterinary  medical 
association.  Eight  of  the  commenters 
supported  the  proposed  rule  as  a  means 
of  identifying  Mexican-origin  spayed 
heifers  and  intact  cattle.  The  remaining 
21  commenters  opposed  the  proposal  on 
the  grounds  that  face  branding  was 
unnecessary  and  that  alternative  means 
of  identifying  cattle  from  Mexico  were 
available. 

APHIS  seriously  considered  all  of  the 
comments  received.  Based  on  the 
comments  of  those  who  opposed  the 
proposal,  and  due  to  increasing  public 
concern  that  branding  on  the  jaw  causes 
unneces,sary  distress  to  cattle,  we  are 
withdrawing  the  November  12,  1993. 
proposed  rule  referenced  above  and  are 
replacing  it  with  an  alternative 
proposal.  The  alternative  proposal  is 
explained  below. 

New  Proposal 

As  stated  above,  the  period  between 
1982  and  1992  saw  a  significant 
increase  in  the  number  of  Mexican- 
origin  cattle  found  at  slaughter  in  the 
United  States  to  be  infected  with 
tuberculosis.  Although  recent 
collaborative  efforts  between  U.S.  and 
Mexican  animal  health  authorities  and 
trade  associations  have  brought  about  a 
reduction  in  the  number  of  tuberculosis 
infected  Mexican-origin  cattle  found  at 
slaughter  in  the  United  States,  APHIS 
continues  to  believe  that  the  monitorinj; 
of  Mexican-origin  cattle  imported  into 
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the  United  States  is  essential  to  the 
success  of  the  National  Cooperative 
State-Federal  Bovine  Tuberculosis 
Eradication  Program. 

The  regulations  in  §  92.427(c)(2) 
currently  require  that  all  steers  imported 
into  the  United  States  from  Mexico, 
except  steers  imported  for  immediate 
slaughter  under  §  92.429  or  in-bond  for 
feeding  and  return  to  Mexico  under 
§  92.427(e).  be  hot-iron  branded  on  the 
right  jaw  with  an  "M"  prior  to  arriving 
at  the  U.S.  port  of  entry.  We  are 
proposing  to  amend  those  regulations  in 
three  ways. 

First,  we  are  proposing  to  move  the 
location  of  the  "M"  from  the  right  jaw 
to  the  right  hip.  high  on  the  tailhead 
(over  the  fourth  to  seventh  coccygeal 
vertebrae).  The  tailhead  is  currently 
approved  for  the  placement  of  "S" 
brands  under  the  brucellosis  regulations 
in  9  CFR  part  78.  In  that  location,  the 
"M"  would  still  be  predictably  located 
and  readily^visible  to  animal  health 
personnel. 

Second,  we  are  proposing  to  remove 
the  requirement  that  the  "M"  be  applied 
with  a  hot  iron.  The  size  of  the  mark 
would  remain  the  same  as  in  the  current 
regulations  (that  is,  not  less  than  2 
inches  nor  more  than  3  inches  high),  but 
instead  of  requiring  that  the  mark  be 
applied  with  a  hot  iron,  we  would 
simply  require  that  the  mark  be  distinct, 
permanent,  and  legible.  This  means  that 
freeze  branding  could  be  used  as  an 
alternative  to  a  hot-iron  brand. 
Additionally,  if  another  method  should 
be  developed  that  meets  the  proposed 
criteria  for  distinctness,  permanence, 
and  legibility.  APHIS  would  allow  the 
use  of  that  method.  At  present,  however, 
freeze-branding  and  hot-iron  branding 
are  the  only  methods  of  which  APHIS 
is  aware  that  are  capable  of  fulfiHing 
those  criteria. 

We  are  proposing  to  allow  the  u.se  of 
freeze  branding,  which  is  not  cu.rrentiy 
an  option  for  Mexican -origin  cattle, 
because  other  factors  would  mitigate  the 
primary  limitations  associated  with 
freeze  branding. 

One  limitation  of  freeze  branding  is 
that  the  brand  takes  a  minimum  of  18 
to  21  days  to  become  vijihie.  However, 
cattle  offered  for  entr>'  irio  the  United 
States  from  Mexico  are  most  often  M- 
branded  at  the  time  they  are  tested  for 
tuberculosis,  which  is  no  mere  than  60 
days  prior  to  their  arrival  at  the  port  of 
entry.  An  exporter,  theretore,  would  be 
able  to  freeze-brand  the  cattle  far 
enough  in  advance  of  offering  them  for 
entry  into  the  United  States  for  the 
freeze  brand  to  become  visible. 

Another  limitation  of  freeze  branding 
is  that  the  brand  does  not  show  up  well 
on  white  hair.  Because  manv  cattle  have 


white  hair  on  their  jaws.  APHIS  believes 
that  freeze  branding  would  produce  an 
unacceptably  high  number  of 
unreadable  brands  if  used  to  brand 
cattle  on  the  jaw.  However,  we  believe 
that  freeze  branding  would  be  a  viable 
alternative  for  marking  cattle  on  the 
right  hip — the  location  proposed  in  this 
document — because  significantly  fewer 
cattle  have  white  hair  at  that  location. 

The  third  proposed  change  would  be 
to  require  that  spayed  heifers  also  be 
marked  as  being  of  Mexican  origin.  The 
regulations  do  not  currently  require  that 
spayed  heifers  imported  into  the  United 
Slates  from  Mexico  be  branded,  but 
spayed  heifers  are  increasingly  being 
imported  into  the  United  States  from 
Mexico  with  steers  as  feeder  cattle  and 
are  taken  to  feedlots  or  pastures  for 
finish  feeding  prior  to  slaughter.  Such 
spayed  heifers  are  commingled  with 
steers,  and  are  moved  and  handled  in 
the  same  manner  as  the  steers.  Because 
no  differentiation  is  made  between 
steers  and  spayed  heifers  in  such 
situations,  we  believe  that  it  is 
necessary  for  the  spayed  heifers,  like  the 
steers,  to  be  marked  as  being  of  Me.xican 
origin. 

Our  proposed  marking  requirements 
for  spayed  heifers  are  essentially  the 
same  as  those  proposed  for  steers, 
differing  only  in  that  the  mark  would  be 
an  ■"Ms"  rather  than  an  "M."  With  the 
"tail,"  the  mark  would  serve  not  only  to 
identify  the  anim.al  as  being  of  Mexican 
origin,  but  would  also  indicate  that  the 
animal  had  been  spayed.  Additionally, 
the  different  mark  would  provide  a 
means  of  distinguishing  between  spayed 
heifers  and  steers  when  the  two  are 
mixed  together  in  close  quarters,  such  as 
in  a  c:hu!e. 

One  aspect  of  the  withdrawn 
Noveniber  12.  1993.  proposed  rule 
discussed  above  was  a  proposal  to 
require  the  branding  of  intact  cattle 
(f:alves,  b uils.  and  unspayed  female 
cattle).  In  the  withdrawn  proposal,  we 
.stated  \h:d  we  believed  that  intact  cattle 
imported  from  Mexico  should  be 
permanently  identified  as  being  of 
Mexican  ore  n  because  the  amount  of 
tinir  such  rac'e  spend  in  the  United 
States — n;ore  than  2  years,  on  average — 
inrreased  the  chances  that  other  means 
of  identification  such  as  eartags  could 
be  lost  or  removed. 

In  preparing  this  document,  however, 
we  revisited  that  aspect  of  the  previous 
proposal  and  decided  not  to  include  any 
proposed  marking  requirements  for 
intact  cattle  from  Mexico  in  this 
reproposal.  Several  considerations  led 
us  to  that  decision. 

Substantially  fewer  intact  cattle  are 
imported  into  the  United  States  from 
Mexico  in  an  average  year  than  steers 


and  spayed  heifers  (fewer  than  1,000 
intact  cattle  as  opposed  to  nearly  1 
million  steers  and  spayed  heifers).  The 
intact  cattle  are  imported  in  smaller  lots 
than  the  usual  100-animal  lots  in  which 
steers  and  spayed  heifers  are  imported, 
and  the  lots  of  intact  cattle  are  kept 
segregated  from  the  lots  of  steers  and 
spayed  heifers  during  movement  and 
holding.  Also,  while  Mexican-origin 
steers  and  spayed  heifers  may  travel  to 
several  feedlots  or  pastures  during  the 
time  they  are  in  the  United  States,  intact 
cattle  typically  are  promptly  sold  and 
moved  to  the  new  owners  ranch  or 
farm.  Further,  the  interstate  movement 
of  intact  cattle  is  regulated  under  the 
brucellosis  regulations  in  9  CFR  part  78, 
while  steers  and  spayed  heifers  are 
exempt  from  those  regulations.  The 
brucellosis  regulations  require,  with 
certain  limited  e>:ceptions,  that  a  permit 
or  certificate  be  issued  by  APt''<=  -rior 
to  the  movement  of  cattle  covereo  by  the 
regulations,  and  the  individual  eartag  or 
other  identification  number  of  each 
animal  moved  must  be  included  on  the 
certificate  or  permit.  All  these  factors 
make  it  significantly  easier  for  APHIS  to 
trace  the  movement  of  Mexican-origin 
intact  cattle  following  their  entr>'  into 
the  United  States  and  make  it  more 
likely  that  the  owners  of  Mexican-origin 
intact  cattle  will  take  steps  to  ensure 
that  each  animal's  eartag  or  other 
identification  device  is  not  lost  or 
removed.  Therefore,  we  do  not  believe 
it  is  necessar>'  to  include  any  proposed 
marking  requirements  for  intact  cattle 
from  Me.xico  in  this  reproposal. 

We  believe  that  the  provisions  of  this 
proposed  rule  would  facilitate  the 
disease  surveillance  and  t.-aceback 
activities  that  are  carried  out  under  the 
National  Coope.'-ative  State-Federal 
Bovine  Tuberculosis  Eradication 
Program  while  substantively  addressing 
the  concerns  of  those  v\ho  conirr.ented 
on  our  prior  propo.sal. 

Executive  Order  1286R  and  Rpgulator>- 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  re\  iewed  by  the  Office  of 
Management  and  Budget. 

Cattle  imported  from  Mexico  account 
for  about  1  percent  of  the  total  U.S. 
cattle  population,  which  in  1991  stood 
at  99.4  million  head.  The  average  price 
per  head  for  cattle  from  Mexico  in  1991 
was  $350,  with  the  total  value  of 
imported  Mexican  cattle  exceeding  S361 
million  for  the  year  During  1991, 
approximately  1  million  live  cattle  were 
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imported  into  the  United  States  from 
Mexico. 

We  are  proposing  to  amend  the 
animal  importation  regulations  to 
require  that  certain  spayed  heifers 
imported  into  the  United  States  from 
Mexico  be  marked  with  a  permanent, 
legible  "Mx"  on  the  right  hip.  We  are 
also  proposing  to  require  that  certain 
steers  imported  into  the  United  States 
from  Mexico  be  marked  with  a 
permanent,  legible  "M"  on  the  right  hip, 
rather  than  on  the  jaw,  as  is  currently 
required. 

Three  primary  considerations  lead 
APHIS  to  expect  that  the  proposed 
marking  requirements  would  not  have 
an  economic  impact  on  any  U.S. 
entities,  large  or  small.  First,  all  steers 
imported  into  the  United  States  from 
Mexico,  except  those  steers  imported  for 
immediate  slaughter  or  in-bond  for 
feeding  and  return  to  Mexico,  are 
already  required  to  be  identified  with  an 
M-brand.  For  these  steers,  which 
represent  99  percent  of  the  cattle 
imported  into  the  United  States  from 
Mexico,  only  the  location  of  the  "M" 
will  change. 

The  second  consideration  follows 
from  the  first:  That  is,  although  there  are 
cxurently  no  provisions  in  the 
regulations  that  require  spayed  heifers 
to  be  permanently  identified  as  being  of 
Mexican  origin,  spayed  heifers  represent 
less  than  1  percent  of  the  cattle 
imported  into  the  United  States  from 
Mexico.  Thus,  requiring  certain  spayed 
heifers  to  be  marked  with  an  "Mx"  prior 
to  arriving  at  the  U.S.  port  of  entry 
would  have  an  insignificant  effect  on 
exporters  or  importers  of  spayed  heifers 
from  Mexico. 

The  third  consideration  is  that  the 
cost  of  marking  the  cattle,  which  is 
negligible,  would  be  borne  by  the 
Mexican  exporter  of  the  cattle. 

Therefore,  we  expect  this  proposed 
rule  to  have  no  significant  economic 
impact  on  any  large  or  small  entities 
because  its  provisions  would  not 
significantly  increase  or  decrease  their 
cost  of  doing  business. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 


will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  se<j.). 

I  ist  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Imports,  Livestock, 
Poulfry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Audiority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105.  Ill,  114a,  134a,  134b, 
134c,  t34d.  134f,  135,  136,  and  1.36a;  31 
U.S.C.  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  In  §  92.427,  paragraph  (c)|2)  would 
be  revised  as  set  forth  below. 

§92.427    Cattle  from  Mexico. 

•  •        •        •        • 

(c)»  •  * 

(2)  Each  steer  imported  into  the 
United  States  from  Mexico  shall  be 
identified  with  a  distinct,  permanent, 
and  legible  "M"  mark  prior  to  arrival  at 
a  port  of  entry,  unless  the  steer  is 
imported  for  slaughter  in  accordance 
with  $  92.429  or  in  bond  for  temporary 
entry  in  accordance  with  §  92.427(e). 
Each  spayed  heifer  imported  into  the 
United  States  from  Mexico  shall  be 
identified  with  a  distinct,  permanent, 
and  legible  "Mx"  mark  prior  to  arrival 
at  a  port  of  entry,  unless  the  spayed 
heifer  is  imported  for  slaughter  in 
accordance  with  §  92.429  or  in  bond  for 
temporary  entry  in  accordance  with 
§  92.427(e).  The  "M"  or  "Mx"  mark 
shall  be  not  less  than  2  inches  nor  more 
than  3  inches  high,  and  shall  be  applied 
to  each  animal's  right  hip,  high  on  the 
tailhead  (over  the  fourth  to  the  seventh 
coccygeal  vertebrae). 

•  »        *        •        • 

Don«  in  Washington.  DC,  this  17th  day  of 
August  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  94-20639  Filed  &-23-94;  8:45  am] 
BILLING  CODE  341».M-P 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  208  and  225 
[Regulations  H  and  Vr  Docket  No.  R-0845] 

Capital;  Capital  Adequacy  Guidelines 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice  of  Proposed  Rulemaking. 
SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  proposing  to 
amend  its  risk-based  capital  guidelines 
for  state  member  banks  and  haiik 
holding  cpmpanies.  The  proposal  would 
revise  and  expand  the  set  of  conversion 
factors  used  to  calculate  the  potential 
future  exposure  of  derivative  contracts 
and  recognize  effects  of  netting 
arrangements  in  the  calculation  of 
potential  future  exposure  for  derivative 
contracts  subject  to  qualifying  bilateral 
netting  arrangements. 

The  Board  is  proposing  these 
amendments  on  the  basis  of  proposed 
revisions  to  the  Basle  Accord 
announced  on  July  15, 1994.  The  effect 
of  the  proposed  amendments  would  be 
twofold.  First,  long-dated  interest  rate 
and  exchange  rate  contracts  would  be 
subject  to  new  higher  conversion  factors 
and  new  conversion  factors  would  be 
set  forth  that  specifically  apply  to 
derivative  contracts  related  to  equities, 
precious  metals,  and  other  commodities. 
Second,  institutions  would  be  permitted 
to  recognize  a  reduction  in  potential 
future  exposure  for  transactions  subject 
to  qualifying  bilateral  netting 
arrangements. 

DATES:  Comments  must  be  received  on 
or  before  October  21,  1994. 
ADDRESSES:  Comments  should  refer  to 
docket  No.  R-0845  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551. 
Comments  may  also  be  delivered  to 
Room  B-2222  of  the  Eccles  Building  . 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street.  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  Rules  regarding  availability 
of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Cole.  Deputy  Associate  Director 
(202/452-2618),  Norah  Baiger.  Manager 
(202/452-2402),  Robert  Motyka, 
Supervisory  Financial  Analyst  (202/452- 
3621),  Barbara  Bouchard.  Senior 
Financial  Analyst  (202/452-3072), 
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Division  of  Banking  Supervision  and 
Regulation;  or  Stephanie  Martin,  Senior 
Attorney  (202/452-3198).  Legal 
Division.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf, 
Dorothea  Thompson  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  international  risk-based  capital 
standards  (the  Basle  Accord) '  set  forth 
a  framework  for  measuring  capital 
adequacy  under  which  risk-weighted 
assets  are  calculated  by  assigning  assets 
and  off-balance-sheet  items  to  broad 
categories  based  primarily  on  their 
credit  risk,  that  is.  the  risk  that  a  loss 
will  be  incurred  due  to  an  obligor  or 
counterparty  default  on  a  transaction. ^ 
Off-balance-sheet  transactions  are 
incorporated  into  risk-weighted  assets 
by  converting  each  item  into  a  credit 
equivalent  amount  which  is  then 
assigned  to  the  appropriate  credit  risk 
category  according  to  the  identity  of  the 
obligor  or  counterparty,  or  if  relevant, 
the  guarantor  or  the  nature  of  the 
collateral. 

The  credit  equivalent  amount  of  an 
interest  rate  or  exchange  rate  contract 
(rate  contract)  is  determined  by  adding 
together  the  current  replacement  cost 
(current  exposure)  and  an  estimate  of 
the  possible  increases  in  future 
replacement  cost,  in  view  of  the 
volatility  of  the  current  exposure  over 
the  remaining  life  of  the  contract 
(potential  future  exposure,  also  referred 
to  as  the  add-on).  Each  credit  equivalent 
amount  is  then  assigned  to  the 
appropriate  risk  category  generally 
based  on  the  identity  of  the 
counterparty.  The  maximum  risk  weight 
applied  to  interest  rate  or  exchange  rate 
contracts  is  50  percent.' 

A.  Current  Exposure 

A  banking  organization  that  has  a  rate 
contract  with  a  positive  mark-to-market 
value  has  a  current  exposure  to  a 


'  The  Basle  Accord  was  proposed  by  the  Basle 
Committee  on  Banking  Supervision  (Basle 
Supervisors'  Commitiee.  BSC)  and  endorsed  by  the 
central  bank  governors  of  ihe  Group  of  Ten  (G-lO) 
countries  in  July  1988.  The  Basle  Supervisors' 
Committee  is  comprised  of  representatives  of  the 
central  banks  and  supervisory  authorities  from  the 
G-IO  countries  (Belgium.  Canada.  Fran^ce.  Germany. 
Italy.  Japan,  Netherlands.  Sweden,  Switzerland,  the 
United  Kingdom,  and  the  United  States)  and 
Lu.xembourg.  In  January  1989  the  Federal  Reserve 
Board  adopted  a  similar  framework  to  be  used  by 
state  member  banks  and  bank  holding  companies. 

'  Other ^ypes  of  risks,  such  as  market  risks, 
generally  are  not  addressed  by  the  risk-based 
framework. 

'  Exchange  rate  contracts  with  an  original 
maturity  of  14  calendar  days  or  less  and 
instruments  traded  on  exchanges  that  require  daily 
payment  of  variation  margin  are  excluded  from  the 
ri.'ik-based  capital  ratio  calculations. 


possible  loss  equal  to  the  mark-to- 
market  value.*  For  risk-based  capital 
purposes,  if  the  mark-to-market  value  is 
zero  or  negative,  then  there  is  no 
replacement  cost  associated  with  the 
contract  and  the  current  exposure  is 
zero.  The  sum  of  current  exposures  for 
a  defined  set  of  contracts  is  sometimes 
referred  to  as  the  gross  current  exposure 
for  that  set  of  contracts. 

The  Basle  Accord,  as  endorsed  in 
1988.  provided  that  current  exposure 
would  be  determined  individually  for 
every  rate  contract  entered  into  by  a 
banking  organization.  Generally, 
institutions  were  not  permitted  to  offset, 
that  is.  net,  positive  and  negative  mark- 
to-market  values  of  multiple  rate 
contracts  with  a  single  counterparty  to 
determine  one  current  exposure  relative 
to  that  counterparty.'  In  April  1993  the 
Basle  Super\'isors'  Committee  (BSC) 
proposed  a  revision  to  the  Basle  Accord, 
endorsed  by  the  G-10  Governors  in  July 
1994.  that  permits  institutions  to  net 
positive  and  negative  mark-to-market 
values  of  rate  contracts  subject  to  a, 
qualifying,  legally  enforceable,  bilateral 
netting  arrangement.  Under  the  revision 
to  the  Accord,  institutions  with 
qualifying  netting  arrangements  could 
replace  the  gross  current  exposure  of  a 
set  of  contracts  included  in  such  an 
arrangement  with  a  single  net  current 
exposure  for  purposes  of  calculating  the 
credit  equivalent  amount  for  the 
included  contracts.  If  the  net  market 
value  is  positive,  then  that  market  value 
equals  the  current  exposure  for  the 
netting  contract.  If  the  net  market  value 
is  zero  or  negative,  then  the  current 
exposure  is  zero. 

On  May  20,  1994.  the  Board  and  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  issued  a  joint  proposal 
to  amend  their  respective  risk-based 
capital  guidelines  in  accordance  with 
the  BSC  April  1993  proposal.* 
Generally,  under  the  proposal,  a 
bilateral  netting  arrangement  would  be 
recognized  for  risk-based  capital 


'The  loss  to  a  banking  organization  from  a 
counterparty's  default  on  a  rate  contract  is  the  cost 
of  replacing  the  cash  flows  specified  by  the 
contract.  The  mark-to-market  value  is  the  present 
value  of  the  net  cash  flows  specified  by  the 
contract,  calculated  on  Ihe  basis  of  current  market 
interest  and  exchange  rates. 

'Netting  by  novation,  however,  was  recognized. 
Netting  by  novation  is  accomplished  under  a 
vn-itten  bilateral  contraa  providing  that  any 
obligation  to  deliver  a  given  currencv  on  a  given 
date  is  automatically  amalgamated  with  alt  other 
obligations  for  the  same  currency  and  value  date. 
The  previously  existing  contracts  are  extinguished 
and  a  new  contract,  for  the  single  net  amount,  is 
legally  substituted  for  the  amalgamated  gross 
obligations. 

*The  Office  of  Thrift  Supervision  issued  a  similar 
netting  proposal  on  June  14,  1994  and  the  Federal 
Deposit  Insurance  Corporation  issued  its  netting 
proposal  on  July  25,  1994. 


purposes  only  if  the  netting  arrangement 
is  legally  enforceable.  The  institution 
would^ave  to  have  a  legal  opinion(s)  to 
this  effect.  The  joint  Federal  Reserve/ 
OCC  proposal  is  consistent  with  the 
final  July  1994  change  to  the  Basle 
Accord.  (A  detailed  discussion  of  the 
BSC  proposal  and  the  Board/OCC 
proposed  amendment  to  their  risk-based 
capital  guidelines  can  be  found  at  59  FR 
26456,  May  20,  1994.) 

B.  Potential  Future  Exposure 

The  second  part  of  the  credit 
equivalent  amount,  potential  future 
exposure,  is  an  estimate  of  the 
additional  exposure  that  may  arise  over 
the  remaining  life  of  the  contract  as  a 
result  of  fluctuations  in  prices  or  rates. 
Such  changes  may  increase  the  market 
value  of  the  contract  in  the  future  and, 
therefore,  increase  the  cost  of  replacing 
it  if  the  counterparty  subsequently 
defaults. 

The  add-on  for  potential  future 
exposure  is  estimated  by  multiplying 
the  notional  principal  amount '  of  the 
underlying  contract  by  a  credit 
conversion  factor  that  is  determined  by 
the  remaining  maturity  of  the  contract' 
and  the  type  of  contract.  The  existing  set 
of  conversion  factors  used  to  calculate 
potential  future  exposure,  referred  to  as 
the  add-on  matrix,  is  as  follows: 


Remaining  maturity 

Interest 
rate  con- 
tracts (in 
percent) 

Exchar>ge 
rate  corv 
tracts  (in 
percerrt) 

One  year  or  less 

Over  one  year 

0 
0.5 

1.0 
5.0 

The  conversion  factors  were 
determined  through  simulation  studies 
that  estimated  the  potential  volatility  of 
interest  and  exchange  rates  and 
analyzed  the  implications  of  movements 
in  those  rates  for  the  replacement  costs 
of  various  types  of  interest  rate  and 
exchange  rate  contracts.  The  simulation 
studies  were  conducted  only  on  interest 
rate  and  foreign  exchange  rate  contracts, 
because  at  the  time  the  Accord  was 
being  developed  activity  in  the 
derivatives  market  was  for  the  most  part 
limited  to  these  types  of  transactions. 
The  analysis  produced  probability 
distributions  of  potential  replacement 
costs  over  the  remaining  life  of  matched 
pairs  of  rate  contracts."  Potential  future 


"The  notional  principal  amount,  or  value,  is  a 
reference  amount  of  money  used  to  calculate 
payment  streams  between  the  counterparties. 
Principal  amounts  generally  are  not  exchanged  ia 
single-currency  interest  rate  swaps,  but  generally 
are  exchanged  in  foreign  exchange  contacts 
(including  CToss<urrency  interest  rate  swaps) 

■  A  matched  pair  is  a  pair  of  contracts  with 
identical  terms,  with  the  banking  organization  the 

O-ntinufsJ 
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exposure  was  then  defined  in  terms  of 
confidence  limits  for  these  distributions. 
The  conveisian  fisctars  w«e  intended  to 
be  a  compraniise  between  precisicm,  on 
the  one  hand,  and  complexity  and 
burden,  on  the  other.* 

The  add-on  tor  potential  future 
exposure  is  calculated  for  ail  contracts, 
regardless  of  whether  the  market  value 
i»zero,  positive,  or  negative,  or  whether 
the  current  exposure  is  calculated  on  a 
gross  or  net  basis.  The  add-on  will 
always  be  either  a  positive  number  or 
zero.  The  recent  revision  to  the  Basle 
Accord  to  recognize  netting  fen-  the 
calculation  of  current  exposure  does  not 
affect  the  calculation  of  potential  future 
exposure,  which  generally  continues  to 
be  calculated  on  a  gross  basis.  This 
means  that  an  add-on  for  potential 
future  exposure  is  calculated  separately 
for  each  individual  contract  subject  to 
the  netting  arrangement  and  then  these 
individual  future  exposures  are  added 
together  to  arrive  at  a  gross  add-on  for 
potential  future  exposure.  For  contracts 
subiect  to  a  qualifying  bilateral  netting 
arrangement  in  accordance  with  the 
newly  adopted  Accord  changes,  the 
gross  add-on  for  potential  future 
exposure  would  be  added  to  the  net 
current  exposure  to  arrive  at  one  credit 
equivalent  amount  for  the  contracts 
subject  to  the  netting  arrangement. 

The  original  Basle  Accord  noted  that 
the  credit  conversion  factors  in  the  add- 
on matrix  were  provisional  and  would 
be  subject  to  revision  if  volatility  levels 
or  market  conditions  changRd. 


II.  Ba«le  Proposals  for  the  Ttneatroent  of 
Potential  Fatore  Exposure 

Since  the  original  Accord  was 
adopted,  the  derivatives  market  has 
grown  and  broadened.  The  use  of 
certaia  types  of  derivative  instruments 
not  sped^cally  addressed  in  the 
Accord — notably  commodity,  precious 
metals,  and  equity-linked 
transactions  '" — has  become  much  more 
widespread.  As  a  resuh  of  continu&l 
review  of  the  method  for  calculating  the 
add-on  for  potential  future  exposure,  in 
July  1994  the  BSC  issued  two  proposals 
for  public  consultation."  The  first 
proposal  would  expand  the  matrix  of 
add-on  factors  used  to  calculate 
potential  future  exposure  to  take  into 
account  innovations  in  the  derivatives 
market.  The  second  proposal  would 
recognize  reductions  in  the  potential 
future  exposure  of  derivative  contracts 
that  result  bom  entering  into  bilateral 
netting  arrangements.  The  second 
proposal  is  an  extension  of  the  re(%nt 
revision  to  the  Accord  recognizing 
bilateral  netting  arrangements  for 
purposes  of  calculating  current. 
exposure  and  would  formally  extend  the 
recognition  of  netting  arrangements  to 
equity,  predous  metals  and  other 
commodity  derivative  contracts.  The 
consultation  period  for  these  BSC 
proposals  is  scheduled  to  end  on 
Ckiober 10. 1994. 

A.  Expansion  of  Add-on  Matrix 

A  recently  concluded  BSC  review  of 
the  add-on  for  potential  future  exposiue 
indicated  that  the  ctu-rent  add-on  factors 
iLsed  to  calculate  the  add-on  amount 
may  produce  insufficient  capital  for 

Conversion  Factor  RitATRtx* 

|Anx)unts  m  percent) 


certain  types  of  derivative  instruments, 
in  particular,  l(mg-dated  imerest  rate 
contracts,  commodity  contracts,  and 
equity-Index  contrails.  The  BSC  review 
indicated  that  the  current  add-<m  factors 
do  not  adequately  address  the  full  range 
of  contract  structures  and  the  timing  of 
cash  flows.  The  review  also  showed  that 
the  conversion  factors  many  institutions 
are  using  to  calculate  potential  future 
exposure  for  commodity,  predous 
metals,  and  equity  contracts  could  resuh 
in  insufficient  capital  coverage  in  view 
of  the  volatility  of  the  indices  or  prices 
on  the  underlying  assets  from  which 
these  contracts  derive  their  value." 

The  BSC  concluded  that  it  was  not 
appropriate  to  address  these  problems 
with  a  significant  departure  from  the 
existing  methodology  used  in  the 
Accord.  The  BSC  decided  that  it  would 
be  appropriate  to  preserve  the 
conversion  factors  existing  in  the 
Accord  and  add  new  canversi<»i  factors. 
Consequently,  the  revision  proposed  by 
the  BSC  retains  the  existing  conversion 
factors  for  interest  and  exchange  rate 
contracts  but  applies  new  high«r 
conversion  factors  to  such  contracts 
v^th  remaining  maturities  of  five  years 
and  over. '3  The  proposal  also  introduces 
conversion  factors  specifically 
applicable  to  commodity,  preciotta 
metals,  and  equity  ccmtracts.  The  new 
conversion  factors  were  d^ennined  on 
the  basis  of  simulation  studies  that  used 
the  same  general  approach  that 
generated  the  original  add-on 
conversion  factors.'^ 

The  proposed  matrix  is  set  forth 

below: 


Residual  matuiity 


Less  inn  one  year 
One  to  fwe  years  ._. 
Five  years  or  more  . 


Interest  rate 


0.0% 

0.5% 
t.6% 


Foretgn  ex- 
change and 
gold 


1.0% 
5.0% 
7.5% 


Equity" 


6.0% 

ao% 

TO.0% 


^«*'SlI^*Si'^l25tL£^')2!L*l^'™^'^'.  •^  **:««  are  to  be  multipfied  by  the  number  of  remaining  i 
next  SymenL^        automafccaHy  reset  to  zero  valje  Ipikmna  a  paymert.  tt»e  rernainino  malurifv  fs  ^  m^ 


Precious 
metata,  ex- 
cept gold 


7.0% 
7.0% 
8.0% 


Othttcorrv 
modities 


12.0% 
t2.0% 
t5.0% 


[ 


in  the  ooMracL 
10  the  bine  remsMng  until  the 


buyer  u(  one  of  the  tonanctii  ^nd  ttw  »ellm  nf  th>t 
other. 

'The  methodology  upon  wbkii  tb«  >ui>at>uil 
analysw  were  ba*ed  Is  described  In  detail  in  a 
technical  tvorklng  paper  enUtled  "Potential  Credit 
Exposure  on  tnlerest  Rale  and  Poieign  ExcbangB 
Rate  Relatod  Inatiiiinenta.'*  Thia  papei  U  avdiUble 
upon  request  from  the  Board's  Preedom  of 
faifomutiim  Ofiice. 

>°ln  geiMnt  lentw.  ihaM  are  o{(-balanc»«he<]t 
tranMctioM  thai  hawe  •  rBtum.  or  a  portioQ  of  their 
rr^nim.  Hnked  to  the  prkn  of  .i  part'.culjr 


commodity,  predou*  m»!f  j|,  or  <>qulty  or  to  <in  index 
of  commodity,  prectous  metal,  or  eqahy  prlcea. 

■  ■  The  proposals  are  contained  in  a  paper  from  the 
HSC  entflled  The  CapUal  Adequacy  Treatmant  •( 
the  Ondk  RUi  AswKiotad  with  Cartala  CMf-B«UBc« 
Sheet  tiflins"  that  la  avtf  table  apon  ratjuesi  froM  the 
Board's  Fieedom  al  Infonnatioa  Office. 

"While  commodity,  precious  metals,  and  equity 
rontraua  were  do«  expikiUy  oi>v«i«d  fay  the  original 
Accord,  as  the  use  of  such  cantiacla  ha*-M»^  more 
prevalent,  manv  G-18  benktu  supervisors, 
indudine  VS.  banking  supervisHS.  )mm  InfarmaUy 
permittfld  institations  to  apply  the  convention 


tactoro  for  iwrhengw  rate  coBtractt  Id  theee  types  of 
transactiem  paBtUng  dmatinsiwiM  of  a  man 
appropriate  treataKBt. 

'*  The  convonian  factors  for  iMe  contracts  with 
remaining  aMturMM  of  ona  to  B«*  yava  are 
currently  applied  tm  canetocta  with  a  renaining 
maturity  of  over  one  year. 

"The  methodoiagy  aitd  raauks  a<  Iho  ■talisMc.il 
analyses  are  siiHwailasil  to  •  poy  swHllaJ  "mw 
Calculatlaa  of  AdfKtoa  iar  DirtwUi*  CofrtractK 
the  "Kipndad  ltoBrta~  AppnM^-  lUl  la  availah!* 
upon  request  from  tlwBiMKrsrtoedew  of 
Information  OfTice. 
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Gold  is  included  within  the  foreign 
exchange  column  because  the  price 
volatility  of  gold  has  been  found  to  be 
comparable  to  the  exchange  rate 
volatility  of  major  currencies.  In 
addition,  the  BSC  determined  that 
gold's  role  as  a  financial  asset 
di.'^tinguishes  it  from  other  precious 
metals.  The  proposed  matri.x  is  designed 
to  accommodate  the  different  structures 
of  contracts,  as  well  as  the  obser\'ed 
disparities  in  the  volatilities  of  the 
associated  indices  or  prices  of  the 
underlying  assets. 

Two  footnotes  are  attached  to  the 
n'.atrix  to  address  two  particular 
contract  structures.  The  first  relates  to 
contracts  with  multiple  exchanges  of 
principal.  Since  the  level  of  potential 
future  exposure  rises  generally  in 
proportion  to  the  number  of  remaining 
exchanges,  the  conversion  factors  are  to 
be  multiplied  by  the  number  of 
remaining  payments  (that  is,  exchanges 
of  principal)  in  the  contract.  This 
treatment  is  intended  to  ensure  that  the 
full  level  of  potential  future  exposure  is 
adequately  covered.  The  second 
footnote  applies  to  equity  contracts  that 
automatically  reset  to  zero  each  time  a 
paym.ent  is  made.  The  credit  risk 
associated  with  these  contracts  is 
similar  to  that  of  a  series  of  shorter 
contracts  beginning  and  ending  at  each 
reset  date.  For  this  type  of  equity 
contract  the  remaining  maturity  is  set 
equal  to  the  time  remaining  until  the 
next  payment. 

While  the  capital  charges  resulting 
from  the  application  of  the  new 
proposed  conversion  factors  may  not 
[>rovide  complete  coverage  for  risks 
associated  with  any  single  contract,  the 
BSC  believes  the  factors  will  provide  a 
reasonable  level  of  prudential  coverage 
for  derivative  contracts  on  a  portfolio 
basis.  Like  the  original  matrix,  the 
proposed  expanded  m.a'rix  is  designed 
to  provide  a  leasonable  balance  between 
precision,  and  complexity  and  burden. 

B.  Hucognition  of  the  Effects  of  Netting 

The  simulation  studies  used  to 
generate  the  conversion  factors  for 
potential  future  exposure  analyzed  the 
implications  of  underlying  rate  and 
price  movements  on  the  current 
exposure  of  contracts  without  taking 
into  account  reductions  in  exposure  that 
could  result  from  legally  enforceable 
netting  arrangements.  Thus,  the 
conversion  factors  are  most 
appropriately  applied  to  non-netted 
contracts,  and  when  applied  to  legally 
enforceable  netted  contracts,  they  could 
in  some  cases,  overstate  the  potential 
future  exposure. 

Comments  provided  during  the 
consultative  process  of  revising  the 


Basle  Accord  to  recognize  qualifying 
bilateral  netting  arrangements  and 
further  research  conducted  by  the  BSC, 
have  suggested  that  netting 
arrangements  can  reduce  not  only  a 
banking  organization's  current  exposure 
for  the  transactions  subject  to  the 
netting  arrangement,  but  also  its 
potential  future  exposure  for  those 
transactions.  I-'* 

As  a  resuh,  in  July  1994  the  BSC 
issued  a  proposal  to  incorporate  into  the 
calculation  of  the  add-on  for  potential 
future  exposure  a  method  for 
recognizing  the  risk-reducing  effects  of 
qualifying  netting  arrangements.  Under 
the  proposal,  institutions  could 
recognize  ti:e-.e  effects  only  for 
transactions  subject  to  legally 
enforceable  bilateral  netting 
arrangements  that  meet  the 
requirements  of  netting  for  current 
exposure  as  set  forth  in  the  recent 
revision  to  the  Accord. 

Depending  on  market  conditions  and 
the  characteristics  of  a  banking 
organization's  derivative  portfolio, 
netting  arrangements  can  have 
substantial  effects  on  the  organization's 
potential  future  exposure  to  multiple 
derivative  contracts  it  has  entered  into 
with  a  single  counterparty.  Should  the 
counterparty  default  at  some  future 
date,  the  institution's  exposure  would 
be  limited  to  the  net  amount  the 
counterparty  owes  on  the  date  of  default 
rather  than  the  gross  current  exposure  of 
the  included  contracts.  By  entering  into 
a  netting  arrangement  a  bank  may 
reduce  not  only  its  current  exposure, 
but  possibly  its  future  exposure  as  well. 
Nevertheless,  while  in  many 
circumstances  a  netting  arrangement 
can  reduce  the  potential  future  exposure 
of  a  courterpany  portfolio,  this  is  not 
always  the  case.''' 

The  mcst  important  factors 
ir.fiuencirg  whether  a  nt-tting 
arrangement  will  have  an  effect  on 
potential  future  exposure  are  the 
volatilities  of  the  current  exposure  to 
the  counterparty  on  both  a  gross  and  net 
basis. 17  The  volatilities  of  net  current 


'■  while  CI  'rer.'  p\[iosu.-p  is  intpnried  Ic  fovpr  an 
orjianizaticn's  crpd,;  exposure  at  one  point  in  liinp. 
potential  future  exposure  provides  an  es'.imate  of 
possible  increases  in  future  replacement  cost,  in 
view  of  ifie  volatility  of  currer.t  exposure  over  the 
remaining  life  of  the  contract.  The  greater  the 
tendency  of  the  current  exposure  to  fluctuate  over 
time,  the  greater  the  add-on  for  potential  future 
exposure  should  be  to  cover  pos.sible  fluctuations 

"•For  purposes  of  this  discus.sion.  a  portfolio 
refers  to  a  set  of  contracts  with  a  single 
counterparty.  A  banking  organization's  global 
portfolio  refers  to  all  of  the  contracts  in  the 
institution's  total  derivatives  portfolio  that  are 
subject  to  qualifying  netting  arrangements. 

"Volatility  in  this  discussion  is  the  tendency  of 
the  market  value  of  a  contract  to  vary  or  fluctuate 
over  lime.  A  highly  volatile  portfolio  would  have 


exposure  and  gross  current  exposure  of 
the  portfolio  may  not  necessarily  be  the 
same.  Volatility  of  gross  current 
exposure  is  influenced  primarily  by  the 
fluctuations  of  the  market  values  of 
positively  valued  contracts.  Volatility  of 
net  current  exposure  on  the  other  hand, 
is  influenced  by  the  nuctuaticns  of  the 
market  values  of  all  contracts  v.ithin  the 
portfolio.  In  those  cases  where  net 
current  exposure  has  a  tendency  to 
fluctuate  more  ever  time  than  gross 
current  exposure,  a  netting  arrangement 
will  not  reduce  tr.*:  potenlial  future 
exposure.  However,  in  those  siiustions 
where  net  current  exposure  has  a 
tendency  to  fluctuate  less  over  time  than 
gross  current  exposure,  a  nfttii'.' 
arrangement  can  redu(.t  the  pott-ntial 
future  exposure. 

Net  current  exposure  is  likelv  to  be 
less  volatile  relative  to  the  volatility  of 
gross  current  exposure  when  the 
portfolio  of  contracts  as  a  whole  is  more 
diverse  than  the  subset  of  positively 
valued  contracts.  When  a  netting 
arrangement  is  applied  to  a  diversified 
portfolio  and  the  positively  valued 
contracts  within  the  portfolio  as  a  group 
are  less  diversified  than  the  overall 
portfolio,  then  the  effect  of  the  netting 
arrangement  will  likely  be  to  reduce  the 
potential  future  exposure  of  the 
portfolio.  ; 

The  BSC  has  studied  and  analyzed        ' 
several  alternatives  for  taking  mto 
account  the  effects  of  netting  when 
calculating  the  capital  charge  ior 
potential  future  exposure.  In  particular, 
the  BSC  reviewed  one  penercil  method  " 
proposed  by  con'.m.enters  to  the  April 
1993  netting  proposal.  This  niethod 
would  reduce  the  apiount  of  the  cdd-on 
for  potential  future  exposure  bv 
mul'iiplying  the  calculated  gross  add-on 
by  the  ratio  of  the  portfolio's  net  currtn.t 
exposure  to  Gross  <  'virrent  exposure  {the 
net-to-gro-^s  ratio  or  NCR).  The  NCR  is 
used  as  a  proxy  for  the  risk-reducing 
effects  of  the  netting  arrangement  on  the 
potential  future  exposure.  The  more 
diversified  the  portfolio,  the  lower  the 
net  current  exposure  tends  to  be  relative 
to  gross  current  exposure. 

The  BSC  incorporated  this  method 
into  its  proposal.  Hov.ever.  given  that 
there  are  portfolio-specific  situations  in 
which  the  NCR  does  not  provide  a  good 
indication  of  these  effects,  the  BSC 
proposal  gives  only  partial  weight  to  the 
effects  of  the  NCR  on  the  add-on  for 
potential  future  exposure.  The  proposed 
method  would  average  the  amount  of 


a  tendency  to  Tluctuale  sigmfxantU  over  short  i 

periods  of  lime.  One  of  the  most  important  factors 
influencing  a  portfolio's  volaiilily  is  the  correlation 
.of  the  contracts  within  the  portfolio,  that  is.  the 
degree  to  which  the  contracts  in  the  portfolio  ! 

respond  similarly  to  changing  market  conditions         ' 
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the  add-on  as  currently  calculated 
(Agm.0  and  the  same  amount  multiplied 
by  the  NGR  So  arrive  at  a  reduced  add- 
on (Ann)  for  contracts  subject  to 
qualifying  netting  arrangements  in 
accordi^nce  with  the  requirements  set 
forth  in  the  recently  revised  Af  rord. 
This  formula  is  expressed  as: 

An>.,=.5(Ap„,,+(NGRxAprtKv)). 
For  example,  a  bank  with  a  gross  (.urr<;nf 
exposure  of  500.000,  a  net  ciirrwit 
exposure  of  300,000,  and  a  gross  ndd-on 
for  potential  future  exposure  of 
1.200.000,  would  have  an  NGR  of  .6 
(300,000/500.000)  and  would  (:rih:u!at.; 
An.-i  as  fo'ioivs: 

.5(l.?':'i.000-t-(.R^1.200,U()0U 

A,».,=9f.0,n00 
For  banking  organizations  wiih  an  NGR 
of  50  percent,  the  effect  of  this  treatment 
would  be  to  permit  a  reduction  in  the 
amount  of  the  add-on  by  25  percent. 
The  BSC  believes  that  most  dealer  b.mks 
are  likely  to  have  an  NGR  in  the  vi(  mity 
of  50  perf:enf. 

The  BSC  proposal  does  nof.spe<:i:y 
whether  the  NGR  should  be  c;a!..ii fated 
on  a  ix>unterpar1y-by-counterpartv  basis 
or  on  an  aggregate  basis  for  all 
transactions  subject  to  qualify  int' 
legally  enforceable  netting 
arrangements.  The  proposal  rfqu(:sls 
comment  on  whether  the  choice  of 
method  could  bias  the  results  and 
whether  there  is  a  significant  difference 
in  calculation  burden  between  the  two 
methods. 

The  BSC  proposal  also  acknowled^tis 
that  simulations  using  institutions' 
internal  models  for  measuring  tr.  dit 
risk  exposure  would  most  likely 
produce  the  nicsf  accurate 
determination  of  the  effect  of  netting 
arrangemnnts  on  polenfial  futii.'e 
expcsures.  The  proposal  ptaies  that  the 
use  of  such  models  would  he  i  orif.tii^rmi 
ai  some  future  dote. 

li!.  The  Board  Proposal 

hi  ii^»ht  of  the  BSC  proposal,  the 
Ponia  !->;;iibV«s  :hcit  it  is  appropri  jte  In 
scok  <  oniirii;  t  on  uroposno  revisions  id 
thf  i..-:!i  iii^ifini  olthe  cd.i-on  for 
polc:itial  future  expo  >jre  f)r  dtrcatiu- 
<  onlnicts.  ThtTefore.  ifrn  )-o,!rd  is  . 
j;rnpos:ng  tc  ;\;,n»,nd  if-  ri-.k-has,  d 
cnpita!  giiid^lnn  .s  for  s*.^'u  r;H?rr.ber 
hankih  ind  ti-iiik  hohling  rompariies  !,'> 
Hxpa.id  the  matrix  of  conversion  factors, 
and  to  permit  lusStirticris  that  nsi.'.e  ut.p 
of  qudlifyinj?  nn'-lng  arrangeni*  .t'r,  Id 
TV.  ogni/,e  the  ♦•ffetJs  of  those  netting 
arrangements  in  !he  rak  illation  of  the 
add-on  for  potential  future  exposi.re. 
The  second  part  of  the  proposed 
amendment  is  cun'ii^gent  on  the 
adoption  of  a  final  amendment  to  the 
Board  s  ■  'sk-based  capital  guidelines  to 


recognize  bilateral  close-out  netting 
arrangpments  and  would  formally 
extend  this  recognition  to  commodity, 
precious  metals,  and  equity  derivative 
contracts. 

Wifb  regard  lo  the  portion  of  the 
proposal  to  expand  the  conversion 
facuir  matrix,  the  Board  is  proposing  the 
s.in.e  Gunversion  fa.nors  set  forth  in  the 
BSC  proposal.  The  Board  agrees  with 
tht:  BSC  that  the  existing  conversion 
factors  applicable  to  long-dated 
trans,-ictions  do  not  provide  sufficien! 
capital  for  the  risks  associated  uith 
those  types  of  contracts.  The  Board  also 
agrf^.  s  with  the  B.SC  that  the  i  onversion 
factor.'*  for  foreign  exchan^-  '.-nnsactions 
are  significantly  too  low  for  commodity, 
prec  ious  meiais,  and  equity  derivative 
(  ont.ratts  due  to  the  volatility  of  the 
asso(  iated  indices  and  the  prices  on  the 
underlying  assets.'" 

The  Board  is  proposing  the  same 
forniub  as  the  BSC  proposal  to  «:alcuiale 
a  reduction  in  the  add-on  for  potential 
future  exposure  for  contracts  subject  to 
qualifying  netting  contrai;ts.  The  Board 
re(  ognjies  several  advantages  with  this 
fornuila.  First,  the  formula  uses  bank- 
sp«'i,iric  information  to  calculate  the 
NGR  The  NGR  is  simple  to  calculate 
and  u.stis  readily  available  information. 
Thi!  Board  believes  the  usa  of  the 
ave.ci;=;ing  factor  of  Q.5  is  an  important 
aspect  of  the  proposed  formula  because 
it  intans  the  add-on  for  potential  future 
exposure  can  never  be  reduced  lo  zero 
and  banking  organizations  will  always 
hold  some  (.apilal  againct  derivative 
coninicts,  even  in  those  instances  where 
the  iict  current  exposure  is  ^u^ro. 

The  po.ird  is  sec-king  comment  on  all 
aspe'cts  of  this  proposal.  As  rn<3nti(med 
cojfiLT.  the  BSC  proposal  seeks 
( cKiiie  it  on  whiUhpr  the  NGR  should 
he  (.r;lij;!nted  on  a  fouutcrparty-by- 
«.o<jnt(*party  hrir.is,  or  en  a  global  tiasis 
for  all  c^ir.ir-jcts  euhiei,'  tu  qualify  i a,.; 
bi!;  !»;:$!  lu  tiing  arraagenitnts.  The 
Bo.%rd"i,  proposed  regul-j'o.'-y  laitgur^go 
woidd  r«q';ir.!  the  c^ilculation  of  a 
<;^'pa;.'jl  s  NGR  for  each  coantcrp.irty 
wiih  'v  vch  it  h^!^  a  qcilifving  netting 
coiitrai  t.  Ifav.T'.er.  the  Board  is  ul.-/3 
sei'kin  ;  comment  as  to  v.h'  ;h  .n.efliod  of 
co'<  ijt.itip>;  the  NGR  wic'd  he  mo.st 
f:Y  cient  and  iipprcpriate  for  iniitttiti-ins 
with  i.iw^TuxiK  qualifyirit;  hilaierri! 
niiftinvjarrangerreni.s.  VViih  tith»»r 
I  a!<  !ii.^ion  mr-thiKl  thr-  NGR  would  be 


"   ■  i|. :  10  !h«  n."(:  propii.\.,!.  it,(;  B<ji;d's 
[.ri.j»i>.  J  .,ii;,n;iiifrnt  «pel.l^l(•.^  thut  f-jr  iijL'Hy 
i.i).,'F.-.i  tstiial  rtiiioma»i!,aliy  ri»-«t  to  .■tro  \,.t\\u- 

I  ■-)':.. 1  Uj  (he  tail'!  rpiii.',ii;:.'.g  un'il  tile  next  pij in^rt. 
Al.'-.i,  farjrcr.trarts  w:th  mu.hipic  excJi  in^i.s  oi 
piinrlfvil  thi?  r('r:versi(jn  faitors  .ire  to  ixi 
miiliipliarl  by  tni<  r>iiP;b.T  of  rcir.iining  p.-.v:rifiil.s  in 

lt>"  '  (>i'.:.":;t.t 


applied  separately  to  adjust  the  add-on 
for  potential  future  exposure  for  each 
netting  arrangement.  The  Board  notes 
that  some  preliminary  Codings  indicate 
that  a  global  NGR  may  be  less 
burdensome  to  apply  since  the  same 
NGR  would  be  used  for  each 
counterparty  with  a  netting 
arrangement,  hut  counterparty  specific. 
NGRs  m.ay  provide  a  more  accurate 
iitdir^ition  of  the  credit  risk  associated 
with  e.-!f  h  counterparty. 

Regulatory  Flexibility  Act  Analysis 

The  Board  does  not  believe  th;it 
adoption  of  this  proposal  would  have  ;» 
significant  economic  impact  on  a 
substantial  number  of  small  bu<iness 
ifiiti^itis  {in  this  case,  small  banking 
orga.iizaticns).  in  aa;ord  with  the  spnW 
and  purposes  of  the  Regulatory 
Flcxibiiity  Act  |5  U.S.C601  et  sffi).  in 
this  re;;nrd.  while  some  small 
institutions  w  ith  limited  derivative 
portfolios  may  exjierience  an  increase  in 
uipital  charges,  for  most  of  these 
institutions  the  proposal  will  have  no 
effei  t.  Por  in.slitutions  with  more 
developed  derivative  portfolios  th»> 
overall  affect  of  the  propos.=}l  will  likely 
be  to  reduf;e  regulatory  burden  and  fhf> 
capital  charge  for  certain  transactions. 
In  addition,  because  the  risk-based 
capital  standards  generally  do  not  appf\ 
to  bank  holding  companies  with 
consolidated  a.ssets  of  less  than  $150 
million,  this  proposal  will  not  afferrf 
such  coinp.inies. 

Paperwork  Reduction  Act 

The  FeJeral  Reserve  has  dfcter^.-.it.ftl 
that  its  proposed  amendments,  if 
adopted,  would  not  increase  the 
ngulalory  pdper\vcrk  burden  of  backing 
organir^jtions  puisuaiit  to  the  provisicr.s 
of  th-^  I^!ip.;rwoik  Reduction  Act  {44 
I'.S.C.  3501  i't.  siq). 

List  of  Subjects 

!.•  CFH  Pan  2n» 


I 


Accocctirg.  Aericuhure,  Bt'ih. 
bankini-  C^pitril  adequacy.  ConfiCL-nli. 
businPS5  ■h.forr.iatifin.  Currency,  FedTaJ 
Rtjserve  Fy;->teui.  R-iporting  and 
,re<:ordkt-cpiag  lequiremsnts,  He*  aii'ws 
rotate  mi.rmber  hanks. 

l2(,FRP,.rt  225 

A d .  ii :  1  i ^  I  r; , t i ve  pract i ce  end 
pnx  edure.  Banks,  banking,  Capiial 
adcqiLicy,  Federal  Reserve  System. 
Holding  companies.  Reporting  and 
ret  crdkeeping  requirements,  Sec-urities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  parts  208  and  225  as  follows. 
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PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  pa.-t  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  36,  24a(a).  248ir.l, 
321-338a.  371d.  461,  481^;86.  Cni  ,611. 
16U.  1823(j),  1828to).  18310.  i831p-l.  3105. 
3310,  3331-3351  and  3906-3909:  15  U.S  C. 
78b,  78l(b!,  781(g).  78l(i).  78q-4(c)15),  78q. 
7aq-l  and  78w;  31  U.S.C.  5313. 

2.  Appendix  A  to  part  208  i.s  amended 
by  revising  the  last  paragraph  in  secricn 
I!I.C.3.  and  footnote  40  in  the 
introductory  text  of  section  III.D.  to  read 
as  follows: 

Appendix  A  to  Part  208 — Capital  Adequarv 
Guidelines  for  State  Member  Bar.ies:  Risk- 
Based  Measure 


///  *  •  * 

(:.■*• 

3.  *  *  * 

Credit  equivalent  amounts  of  derivative 
contracts  invoking  standard  risk  obligors 
(that  is. obhgors  vrbose  loans  crdebt 
securities  would  be  assigned  to  the  100 
percent  risk  category)  are  included  in  the  50 
percent  category,  unless  they  are  backed  by 
collateral  or  guarantees  that  allow  them  to  be 
placed  in  a  lower  risk  categor\'. 


D 


*    •    *   4fl  •    •    * 


3.  Appendix  A  to  part  208  is  amended 
by  revising  the  section  III.E.  heading 
and  section  IILE.I.  to  read  as  follows: 


///.  *  *  • 

E.  Derivative  Contracts  (Interest  Rate, 
Exchange  Rate.  Commodity  (including 
precious  metals),  aad  Equity  Contracts) 

1.  Scope,  (a)  Credit  equivalent  ainounts  are 
computed  for  each  of  the  foliowmg  off- 
balance-sheet  derivative  contracts: 

I.  Interest  Rate  Contracts 

A.  .Single  currency  interest  rate  .swaps. 
B  Ba.sis  swaps. 

C.  Forvvard  rate  ai;reements 

D.  Interest  rate  options  pure  based  (i,i<:!ad.ng 

caps,  collars,  and  fioors  purchased). 
E  .\n\-  other  instrument  that  gjves  r.se  ;o 
S'milarcretJit  risks  (including  when- 
issued  securities  and  foru-ard  di*posits 
accept<Mi! 

II.  E.xchange  •-'.•.-  Contracts 

A.  Cross-cunetiiy  interest  rate  swaps. 

B.  Forward  fonij;;-.  exchange  contracts 

C.  Currcnry  options  purchased. 

D.  .*kny  other  irstrament  that  gives  rise  to 

similar  credit  risks. 

III.  Commodity  (i.^cluding  precious  metal)  or 
Equity  Dcrivativ  e  Contracts 

A.  Commodity  or  equity  linked  swaps. 
B  Commodity  or  equity  linked  options 
purchased. 

C.  Forward  com  mod  1 1>-  or  equity  linked 

contracts. 

D.  .Any  other  instrument  that  gives  ■■ise  to 

similar  credit  risks. 

(b)  Exchange  rate  contracts  with  an  original 
maturity  of  fourteen  calendar  days  or  less 
and  derivative  contracts  traded  on  exchanges 
that  reqLiire  daily  pa>-ment  of  variation 
margin  may  be  excluded  from  the  risk-based 
ratio  caicu'dtion.  Over-the-counter  options 
purchased,  however,  are  included  and 

Conversion  Factor  Matrix* 

(Amounts  in  percent] 


treated  in  the  same  way  as  other  derivative 
contracts. 


4.  In  appendix  A  to  part  208.  section 
HI.E.2.  and  section  IU.E.3.,  as  those 
sections  were  proposed  to  be  revised  at 
59  FR  26461,  May  20,  1<W4,  are  revised 
to  read  as  follows: 


/'/" 


2.  Calculation  of  credit  equivalent 
amounts,  (a!  The  credit  equiv-alf  nt  amount  of 
a  derivative  contract  that  is  r.cf  s..hisct  to  a 
qualifving  bilateral  nett:.-.^  t:i;:tract  m 
accordance  with  sect.on  III  t  3  of  this 
appenrlix  .\  i--  equal  to  the  su.';.  of  i  ,  t'-'e 
current  exposjrv;  (s«)(r..'ti.Te*  re'errsi!  to  as 
the  replacement  cost!  of  ther'T.t::-ct  and  (ii) 
an  estimate  of  the  potential  fv;rar-  crr-iit 
exposuf  over  the  nemairmg  i.tr  o;  the 
contract. 

(1)]  The  current  exposure  is  determined  by 
the  mark-to-market  value  of  the  contract  If 
the  mark-to-market  Vclue  is  positive,  then  the 
current  exposure  is  equal  to  that  mark-to 
market  value.  If  the  mark-to-market  value  is 
zero  or  negative,  then  the  current  exp<-sure  is 
zero.  .Mark-fo-market  values  are  measured  in 
dollars,  regardless  of  the  currency  or 
currencies  specified  in  the  contract  and 
should  reflect  changes  in  both  underlying 
rates,  prices,  and  indices,  and  ccunterpartv 
credit  quality. 

(c)  The  potential  future  credit  exposure  of 
a  contract,  including  contracts  wit^i  negative 
mark-to-niarket  values,  is  es.'^mated  bv 
multiplying  the  notional  principal  amount  of 
the  contract  by  one  of  the  following  credit 
conversion  factors,  as  appropriate: 


Residual  maturity 


Less  than  one  year  .. 

One  to  five  years 

Five  years  or  more  __ 


Interest  raJe 


0.0 
0.5 
1.5 


Exchange 

rate  and 

gold 


1.0 
5.0 
7.5 


Equity* 


60 
8.0 

10.0 


Precious 
metate  ex- 
cept goW 


7.0 
7.0 
8.0 


Other  corrv 
modities 


12.0 
12.0 
15.0 


;  For  contracts  with  multiple  exchanges  of  principal,  the  factors  are  to  be  muftipfted  by  the  number  of  remaining  payments  m  the  contratt 
For  contracts  that  reset  to  zero  value  following  a  payment,  the  remaining  maturity  is  see  equal  to  the  time  until  ttie  next  payment. 


(dj  No  potential  fijhire  exposure  is 
calculated  for  single  currency  interest  rate 
swaps  in  which  payments  are  made  based 
upon  two  floating  rate  indices  (so  called 
floating/floating  or  basis  swaps);  the  credit 
exposure  on  these  contracts  is  evaluated 
solely  on  the  basis  of  their  mark-to-market 
values. 

(e)  The  Board  notes  that  the  conversion 
factors  set  forth  above,  which  are  based  on 
observed  volatilities  of  the  particular  types  of 
instruments,  are  subject  to  review  and 
modification  ir,  light  of  cfianging  volatilities 
or  market  conditions. 


"'The  sufficiency  of  collateral  and  guarantees  for 
o'Tbalanct-sheet  items  is  determined  by  the  murket 
V  ilufiof  the  collateral  or  the  amount  of  the 


3.  Setting  (a)  For  purposes  of  this 
appendix  A,  netting  refers  to  the  offsetiing  of 
positive  and  negative  mark -to- market  values 
when  determining  a  current  exposure  to  be 
used  in  the  calculation  of  a  credit  equivalent 
am.ount.  Any  legally  enforceable  form  of 
bilateral  netting  (that  is,  netting  with  a  single 
counterparty)  of  derivative  contracts  is 
recognized  for  purposes  of  calculating  the 
credit  equivalent  amount  provided  that: 

(1)  The  netting  is  accomplished  under  a 
written  netting  contract  that  creates  a  single 
legal  obligation,  covering  all  included 
indi\  idual  contracts,  with  the  effect  that  the 


guaraniee  in  reUrion  lo  the  face  amount  of  the  item. 
except  for  deri*ati\-e  contracts,  for  which  this 
detprniin;itiop.  is  generally  made  in  relation  to  the 


bank  would  have  a  claim  or  obligation  to 
receive  or  pay,  respectively,  only  the  net 
amount  of  the  sum  of  the  positive  and 
negative  mark-to-market  values  on  included 
individual  contracts  in  the  event  that  a 
counterparty,  or  a  counterparty  to  whom  the 
contract  has  been  vahdly  assigned,  fails  to 
perform  due  to  any  of  the  following  events: 
default,  insolvency,  bankrjptcv.  or  similar 
circumstances. 

(2)  The  bank  obtairs  a  written  and 
reasoned  legal  opirion(s)  representing  that  m 
the  event  of  a  legal  chaltenge.  incluriirg  one 
resulting  from  default,  insolvency. 


credit  e<}uivalent  araount  Collatfral  and  guarantepn 
are  subject  to  the  Mme  pimisioRS  noted  under 
section  HI  B  of  this  appendix  A. 
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liquidation  or  similar  circumstances,  the 
relevant  court  and  administrative  authorities 
would  find  the  banJi's  exposure  to  be  such  a 
net  amount  under: 

(i)  the  law  of  the  jurisdiction  in  which  the 
counterparty  is  chartered  or  the  equivalent 
location  in  the  case  of  noncorporate  enfitins. 
and  if  a  branch  of  the  counterparty  is 
involved,  then  also  under  the  law  of  the 
jurisdiction  in  which  the  branch  is  located: 

(ii)  the  law  that  governs  the  individual 
contracts  covered  by  the  netting  contract;  and 

(iii)  the  law  that  governs  the  netting 
contract. 

(3)  The  bank  establishes  and  maintains 
procedures  to  ensure  that  the  legal 
characteristics  of  netting  contracts  are  kept 
under  review  in  the  light  of  possible  changes 
in  relevant  law. 

(4)  The  bank  maintains  in  its  files 
documentation  adequate  to  support  the 
netting  of  rate  contracts,  including  a  copy  of 
the  bilateral  netting  contract  and  necessary 
legal  opinions. 

(b)  A  contract  containing  a  walkaway 
clause  is  not  eligible  for  netting  for  purposes 
of  calculating  the  credit  equivalent  amount.-"* 

(c)  By  netting  individual  contracts  for  the 
purpose  of  calculating  its  credit  equivalent 
amount,  a  bank  represents  that  it  has  met  the 
requirements  of  this  appendix  A  and  all  the 
appropriate  documents  are  in  the  banks  files 
and  available  for  inspection  by  the  Federal 
Reserve.  Upon  determination  by  the  Federal 
Reserve  that  a  bank's  files  are  inadequate  or 
that  a  netting  contract  may  not  be  legally 
enforceable  under  any  one  of  the  bodies  of 
law  described  in  section  in.E.3. (a)(2)  (i) 
through  (iii)  of  this  appendix  A,  underlying 

.  individual  contracts  may  be  treated  as  though 
they  were  not  subject  to  the  netting  contract. 

(d)  The  credit  equivalent  amount  of 
derivative  contracts  that  are  subject  to  a 
qualifying  bilateral  netting  contract  is 
calculated  by  adding  (i)  the  net  current 
exposure  for  the  netting  contract  and  (ii)  the 
sum  of  the  estimates  of  potential  future 


exposure  for  all  individual  contracts  subject 
to  the  netting  contract,  adjusted  to  fake  into 
account  the  effects  of  the  netting  contract. 

(e)  Tlie  net  current  exposure  is  the  sum  of 
all  positive  and  negative  mark-to-market 
values  of  the  individual  contracts  subject  to 
the  netting  contract.  If  the  net  sum  of  the 
mark-to-market  values  is  positive,  then  the 
net  current  exposure  is  equal  to  that  sum.  If 
the  net  sum  of  the  mark-to-market  values  is 
zero  or  negative,  then  the  net  current 
exposure  is  zero. 

(f)  The  sum  of  the  estimates  of  potential 
future  exposure  for  all  individual  contracts 
subject  to  the  netting  contract  (Af,o,J. 
adjusted  to  reflect  the  effects  of  the  netting 
contract  (Anci),  is  determined  through 
application  of  a  formula.  The  formula,  which 
employs  the  ratio  of  the  net  curr-nt  exposure 
to  the  gross  current  exposure  (MiK).  is 
expressed  as: 

A„„=t5(Afrosv+(NGRxAt,o..)) 

(g)  Gross  potential  future  exposure,  or 
A^,cKs,  is  calculated  by  summing  the  estimates 
of  potential  future  exposure  (deturminetl  in 
accordance  with  section  III.E.2.  of  this 
appendix  A)  for  each  individual  contract 
subject  to  the  qualifying  bilateral  netting 

con  tract.  ■>"  The  .NCR  is  the  ratio  of  the  net 
current  exposure  of  the  netting  contract  to 
the  gross  current  exposure  of  the  netting 
contract.  The  gross  current  exposiire  is  the 
sum  of  the  current  exposures  of  all 
individual  contracts  subject  to  the  netting 
contract  calculated  in  accordance  with 
section  in.E.2.  of  this  appendix  A.  Th&effect 
of  this  treatment  is  that  A„„  is  the  average  of 
Al;,o^.  and  A^,o,^  adjusted  by  the  \C,H. 
•  •  «  »  « 

5.  Appendix  A  to  pari  208  i.s  amended 
by  revising  section  III.E.4.  to  rersd  as 
followf: 


v.. ' 


4.  Risk  weights,  (a)  Once  the  credit 
equivalent  amount  for  a  derivative  contract, 
or  a  group  of  derivative  contracts  subject  to 
a  qualifying  netting  contract,  has  been 
determined,  that  amount  is  assigned  to  the 
risk  weight  category  appropriate  to  the 
counterparty,  or,  if  relevant,  the  guarantor  or 
the  nature  of  any  collateral.'^'  However,  the 
maximum  weight  that  will  be  applied  to  the 
credit  equivalent  amount  of  such  contracts  is 
.SO  pRR:ent. 


6.  In  appendix  A  to  part  208,  section 
III.E.5.,  as  that  section  was  proposed  to 
be  revised  at  59  FR  26461 ,  May  20, 
1994,  is  revised  to  read  as  follows: . 
•    ■    «         *        •        * 

///.  •  *  * 

E.  *  *  *  .     " 

.5.  Avoidnnce  of  double  counting,  (a)  In 
certain  cases,  credit  exposures  arising  from 
the  derivative  contracts  covered  by  these 
guidelines  may  already  be  reflecte~d,  in  part, 
on  the  balance  sheet.  To  avoid  double 
counting  such  exposures  in  the  assessment  of 
capital  adequacy  and,  perhaps,  assigning 
inappropriate  risk  weights,  counterparlv 
credit  exposures  arising  from  the  types  of 
instruments  covered  by  these  guidelines  may 
need  to  be  excluded  from  balance  sheet 
assets  in  calculating  banks'  risk-based  capitiil 
ratios. 

(h)  Examples  of  the  calculation  of  credit 
equivalent  amounts  for  these  types  of 
contracts  are  contained  in  Attachment  V  ol 
this  appendix  A. 


7.  In  appendix  A  to  part  208, 
Attachment  V,  as  that  attachment  was 
propQ.sed  to  be  revised  at  59  FR  2B462. 
May  20,  1994,  is  revised  to  read  as 
follows: 


Attachment  V— Calculation  of  Crfdit  Equivalent  Amounts  for  Derivative  Contracts 


Typ)e  of  contract  (remaining  rraturity) 


<1)  120-day  forward  foreign  exchange 

(2)  6-year  forward  foreign  exchange   . 

(3)  3-year  interest  rate  swap 

(4)  1-year  oil  swap 

(5)  Tryear  interest  rate  swap „.. 

Total  


Notioral  pnn- 
c'pal  (dollars) 


Potential  exposure  +  Current  exposure  =  Credit  equivalent  amount 


5,€00.C00 

6,000,000 

10,000.000 

■10.000,000 

20.000,000 


Conversion 
factor 


01 

075 

.005 

.12 

05 


Potential  ex 

posure  (del 

lars) 


50,000 
450,000 

50.000 
1.200,000 
1.000,000 


2.750.000 


Mark-to-mar- 
ket value 


100,000 

120,000 

200,000 

~  250,000 

1,300.000 


Current  ex- 
posure (dol- 
lars) 


100,000 
0 

200,000 
0 
0 


300,000 


150.000 

450.000 

250,000 

1 .200,000 

1.000.000 


3,050.000 


If  contracts  (1)  throu.uh  (.S)  above  ,ire 
subject  to  a  qualifv'ing  bilateral  petting 
contract,  then  the  following  applies: 


"For  purposes  ol  this  sprlion.  a  w.ilkawisv  (  !,iils<> 
CiPdns  a  provision  in  a  netting  contract  ibal  pern.ils 
a  non-defaulting  counlerparly  to  make  lower 
pay-menls  than  if  would  make  otherwise  under  the 
(onlrarl.  or  no  payment  at  all.  to  a  defaulter  or  lo 
the  estate  of  a  defaulter,  even  if  a  defaulter  or  the 
estate  of  a  defaulter  is  a  net  creditor  under  :(-,.■ 
contract. 


"'i-or  purposes  riff  rtlnii.ilii-.guros.^  polrnlMl 
tuiurc  ( rtcl;t  exposure  for  for.'ign  exchange      ' 
(  nr.irat  isand  other  similar  contracts  jn  which 
niilioridl  principal  is  equivalpnl  to  cash  flows,  lol.tl 
notional  principal  is  defined  as  ".he  net  rece.pts  to 
(•.n.h  p.irt>-  falling  clue  on  i-ai.h  v,)lije  h,i!p  in  e.,ch 
I  ..rri'.'ii  V, 


"  For  ifi^rivalivi!  cnnlracts,  sufficii-ncv  of 
iDll.itnral  or  guarantees  is  generally  determined  In 
the  market  value  of  the  collateral  or  the  amount  of 
the  guarantee  in  relation  lo  tlie  credit  equivaltnl 
amount.  Collateral  and  guarantees  are  subject  101:11 
same  provisions  noted  under  section  IJI.B.  of  :h,> 
.t))poiviix  A.  -^ 
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Potential  lu- 
UiTAexpo 

sure  (from 
atx>ve) 

Net  Current 
exposure ' 

Credit  equiv- 
alent anxxint 

(1)  ■ 

(2)  . 

(3)  . 
(-*)  . 
(5)  . 

Total _ _ 

50,000 

450J0OO 

50,000 

1,200,000 

1,000,000 

2,750,000 

•♦■ 

6 

s 

2.750,000 

'  The  total  of  «fie  martc-to-rnarket  values  from  atxjve  is  - 1,370.000.  Since  this  is  a  negative  amount,  the  net  current  exposure  is  zero. 
To  recognize  the  effects  of  netting  on  potential  future  exposure  the  following  formula  applies;  Anet=.5(Agross+(NGR'Agross  ) 
In  the  above  example;  NGR-0  (0/300,000)        Anet=.5(2.750.000+(0x2,750.000))        Anet=l, 375,000 
Credit  equixalent  amount:  1 .375.000+0=1 .375.000. 

Ni'R!*67"SoK?3^!SaS^'  Xa.S??r0.(^^T67i"7^^.S  "TrSS^^gl,^"'  ^^'^^'^^^  ^"°^'^'  ^^"'^  *"  '''^'^^^  ^  '°"°-^ 
Credtt  Equivalent  amount  2.296,250+200,000=2,496.250 


PART  225— BANK  HOLOfNG 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGUt>TK>N  Y) 

1  The  authority  cit^ion  for  part  2-5 
( (intinues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(iJ(:3).  1818. 
1831i,  1843(c)f8).  1844(b).  1972(1),  3106, 
3108.  3310,  3331-3351,  3907,  and  3909. 

2.  Appendix  A  to  part  225  is  amended 
by  revising  the  last  paragraph  in  section 
II1.C.3.  and  footnote  43  in  the 
introductory  text  of  section  III.D.  to  read 
as  follows: 

Appendix  A  to  Part  225 — Capital  Adequacy 
Guidelines  for  Banfc  Holding  Companies: 
Risk-Based  Measure 


HI 

c. 


Oedit  equivalent  amounts  of  derivative 
contracts  involving  standard  risk  obUgors 
(that  is,  obligors  whose  loans  or  debt 
.securities  would  be  assigned  to  the  100 
percent  risk  category)  are  included  in  the  50 
percent  category,  unless  they  are  backed  by 
collateral  or  guarantees  that  allow  them  to  be 
placed  in  a  lower  risk  categorv 


D 


4.)    •   *    • 


3.  Appendix  A  to  part  225  is  amended 
by  revising  the  section  III.E.  heading 
arid  section  ia.E.l.  to  read  as  follows: 


III.  '  •  * 

£.  Derii-ativp  Contracts  (Interest  RatF. 
Exchange  Raf^.  Commodity  (including 
precious  met^it' '  end  Equity  Denvativ^^ 
Contracts). 

1.  Scope,  (a)  Credit  equivalent  amounts  are 
computed  for  each  of  the  following  off- 
balance-sheet  derivative  contracts: 

I.  Interest  Rate  Contracts 

A.  Single  currercy  int-erest  rate  <;waps. 

B.  Basis  swaps. 

C.  Forward  rate  agreements. 

D.  Interest  rate  options  purchased  iinciuding 

caps,  collars,  and  fioors  purchased). 
E  .^ny  other  instrument  that  gives  rise  to 
similar  credit  risks  (including  when- 
issued  securities  and  forward  deposits 
accepted). 

II.  Exchange  Rate  Contracts 

A.  Cross-currency  interest  rate  swaps. 

B.  Forward  foreign  exchange  contracts. 

C.  Currency  options  purchased. 

D  Any  other  instrument  that  gives  rise  to 
similar  credit  risks 

III.  Commodity  (including  precious  metaij  or 
Equity  Derivative  Contracts 

A.  Commodirv-  or  equity  linked  swaps. 

B.  Commodity  or  equity  linked  options 

purchased. 

C.  Forward  commodity  or  equitv  J::-:ked 

contracts. 

D.  Any  other  instrument  that  gives  rise  to 

similar  credit  risks, 
(b)  Exchange  rate  contracts  with  an  original 
maturity  of  fourteen  calendar  days  or  less 
and  derivative  contracts  traded  on  e.xchanges 
that  require  daily  pavment  of  variation 
margin  may  be  excluded  from  the  risk-based 
ratio  calculation.  Over-the-counter  options 
purrhd^i'-d.  h(.'wever.  are  included  and 


treated  in  the  same  way  as  c'her  derivative 
contraf:ts 


4.  In  appendix  .^  to  pail  225.  section 
III  E.2.  and  section  III.E. 3..  as  these 
sections  were  proposed  to  be  revised  at 
59  FR  2B463.  May  20.  iqa^,  are  revised 
to  read  as  follows. 
*         *        •        •        * 

[T!     *    *    * 

f  *  *  • 

2,  Cu','ri.A;r;on  ofcrfditenuivalfr.t 
umounts.  (a)  The  credit  er,'.i!valent  amount  cf 
a  derivative  contract  that  is  not  s:;bj°ct  to  a 
qualifv  in_g  biioTTa;  nett'ni;  contract  m 
accordance  with  section  10  E.3.  of  this 
appendix  .*.  is  equal  to  the  sum  of  (i)  the 
current  exposure  (sorietimes  referred  to  as 
the  replacement  cost)  of  the  contract  and  (ii) 
an  estimate  tithe  pc.tentiai  f.iture  credit 
expo.-^ure  over  the  rema:n;ng  i::e  of  the 
cimtra:  t. 

(ji  The  ci  rrent  expos'^'-  i:-  detcrm.ned  bv 
the  mark-to-market  value  of  the  contract.  If 
the  mark-to-market  va'ue  is  positive,  then  the 
current  exposure  is  eqaal  In  that  mark-to 
n-drket  value.  If  the  raark-tr-market  vahue  is 
zero  or  neuative,  then  the  currenl  exposure  i.'- 
zero.  Nt-irk-to-maiket  values  are  measured  m 
dollars.  rc;.^ardiess  c" 'he  currencv  or 
currencies  specif.ed  :n  tne  contract  a'ld 
shoula  reflect  cha.iges  ic  both  underlying 
rates  ar.<i  ind.ces.  and  rxiunterparty  credit 
quaiit\ 

(c)  The  potentirii  f^iture  u'edit  exposure  of 
a  coritr.-5<.l.  including  contracts  with  negative 
mark-to-m;irket  values,  is  esti.Tiated  by 
multiplying  the  notional  principal  amount  of 
the  cor.tiact  by  one  of  the  loilo'A  \r.Q,  cred .; 
(, inversion  fa(.ti;rs.  hs  spr^ropriate 


'  'The  sufficiency  of  coUaleral  and  sniirantees  for 
off-balance-sheet  items  is  determined  by  the  market 
value  of  the  collateral  or  the  amount  of  the 
guarantee  in  relation  to  the  face  amount  of  the  iiRm, 
•.'\tppt  for  derivative  contracts,  for  which  thi.-; 


de'erminanor  'sgfiorji.y  r.Mide  ir.  rfjrtlio.n  'o  tne 
credit  equivalent  amount.  Co;!ateral  and  giiarantoes 
are  .subject  to  the  ,^ame  provisions  r:o;rd  an(i>'r 
hpciinn  Ili,B  ui  th^s  .^luipnilix  A. 
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IMI 


Conversion  Factor  Matrix  ' 

[Amounts  in  percent] 


Residual  maturity 


Less  ttian  one  year 
One  to  five  years  .... 
Five  years  or  more  . 


Interest  rate 


0.0 
0.5 

1.5 


Exchange 

rate  and 

gold 


1.0 
5.0 
7.5 


Equity'* 


6.0 

8.0 

10.0 


Precious 
metals  ex- 
<%p(gold 


7.0 
7.0 
8.0 


Other  com- 
n^odities 


~"'>'^!^rL'^^'tS?StC^,X^^^%!^;^^^^^ 


12.0 
12.0 
150 


(d)  No  potential  future  exposure  is 
calculated  for  single  currency  interest  rate 
swaps  in  which  payments  are  made  based 
upon  two  floating  rate  indices  (so  called 
floating/floating  or  basis  swaps);  the  credit 
exposure  on  these  contracts  is  evaluated 
solely  on  the  basis  of  their  mark-to-market 
values. 

(e)  The  Board  notes  that  the  conversion 
factors  set  forth  above,  which  are  based  on 
observed  volatilities  of  the  particular  types  of 
instruments,  are  subject  to  review  and 
modiflcation  in  light  of  changing  volatilities 
or  market  conditions. 

3.  Netting,  (a)  For  purposes  of  this 
appendix  A,  netting  refers  to  the  offsetting  of 
positive  and  negative  mark-to-market  values 
when  determining  a  current  exposure  to  be 
used  in  the  calculation  of  a  credit  equivalent 
amount.  Any  legally  enforceable  form  of 
bilateral  netting  (that  is.  netting  with  a  single 
counterparty)  of  derivative  contracts  is 
recognized  for  purposes  of  calculating  the 
credit  equivalent  amount  provided  that: 

(1)  The  netting  is  accomplished  under  a 
written  netting  contract  that  creates  a  single 
legal  obligation,  covering  all  included 
individual  contracts,  with  the  effect  that  the 
organization  would  have  a  claim  or 
obligation  to  receive  or  pay,  respectively, 
only  the  net  amount  of  the  sum  of  the 
positive  and  negative  mark-to-market  values 
on  included  individual  contracts  in  the  event 
that  a  counterparty,  or  a  counterparty  to 
whom  the  contract  has  been  validly  assigned. 
fails  to  perform  due  to  any  of  the  following 
events:  default,  insolvency,  bankruptcy,  or 
similar  circumstances. 

(2)  The  banking  organization  obtains  a 
written  and  reasoned  legal  opinion(s) 
representing  that  in  the  event  of  a  legal 
challenge,  including  one  resulting  from 
default,  insolvency,  liquidation  or  similar 
circumstances,  the  relevant  court  and 
administrative  authorities  would  find  the 
organization's  exposure  to  be  such  a  net 
amount  under 

(i)  the  law  of  the  jurisdiction  in  which  the 
counterparty  is  chartered  or  the  equivalent 
location  in  the  case  of  noncorporate  entities. 
and  if  a  branch  of  the  counterparty  is 
involved,  then  also  under  the  law  of  the 
jurisdiction  in  which  the  branch  is  located: 

(ii)  the  law  that  governs  the  individual 
contracts  covered  by  the  netting  contract;  and 

(iii)  the  law  that  governs  the  netting 
contract. 

(3)  The  banking  organization  establishes 
and  maintains  procedures  to  ensure  that  the 
legal  characteristics  of  netting  contracts  are 

'kept  under  review  in  the  light  of  possible 
changes  in  relevant  law. 


(4)  The  banking  organization  maintains  in 
Its  files  documentation  adequate  to  support 
the  netting  of  rate  contracts,  including  a  copy 
of  the  bilateral  netting  contract  and  necessary 
legal  opinions. 

(b]  A  contract  containing  a  walkaway 
clause  is  not  eligible  for  netting  for  purposes 
of  calculating  the  credit  equivalent  amount." 

(c)  By  netting  individual  contracts  for  the 
purpose  of  calculating  its  credit  equivalent 
amount,  a  banking  organization  represents 
that  it  has  met  the  requirements  of  this 
appendix  A  and  all  the  appropriate 
documents  are  in  the  organization's  files  and 
available  for  inspection  by  the  Federal 
Reserve.  Upon  determination  by  the  Federal 
Reserve  that  a  banking  organization's  files  are 
inadequate  or  that  a  netting  contract  may  not 
be  legally  enforceable  under  any  one  of  the 
bodies  of  law  described  in  section 

1II.E.3. (a)(2)  (i)  through  (iii)  of  this  appendix 
A,  underlying  individual  contracts  may  be 
treated  as  though  they  were  not  subject  to  the 
netting  contract. 

(d)The  credit  equivalent  amount  of 
derivative  contracts  that  are  subject  to  a 
qualifying  bilateral  netting  contract  is 
calculated  by  adding  (i)  the  net  current 
exposure  for  the  netting  contract  and  (ii)  the 
sum  of  the  estimates  of  potential  future 
exposure  for  all  individual  contracts  subject 
to  the  netting  contract,  adjusted  to  take  into 
account  the  effects  of  the  netting  contract. 

(e)  The  net  current  exposure  is  the  sum  of 
all  positive  and  negative  mark-to-market 
values  of  the  individual  contracts  subject  to 
the  netting  contract.  If  the  net  sum  of  the 
mark-to-market  values  is  positive,  then  the 
net  current  exposure  is  equal  to  that  sum.  If 
the  net  sum  of  the  mark-to-market  values  is 
zero  or  negative,  then  the  net  current 
exposure  is  zero. 

(f)  The  sum  of  the  estimates  of  potential 
future  exposure  for  all  individual  contracts 
subject  to  the  netting  contract  (A^,oss), 
adjusted  to  reflect  the  effects  of  the  netting 
contract  (Anfl),  is  determined  through 
application  of  a  formula.  The  formula,  which 
employs  the  ratio  of  the  net  current  exposure 
to  the  gross  current  exposure  (NCR),  is 
expressed  as: 

A„ct=.5(A^.,oss+(NGR.xAp,o.O) 


'  ■  For  purposes  of  this  section,  a  walkaway  clause 
means  a  provision  in  a  netting  contiaci  that  permits 
a  .^on-defauiting  counterparty  to  make  lower 
paymwils  than  it  would  make  otherwise  under  the 
contract,  or  no  payment  at  all,  to  a  defaulter  or  to 
the  estate  of  a  defauher.  even  if  a  defaulter  or  the 
estate  cf  a  defaulter  is  a  net  creditor  under  the 
contract. 


(g)  Gross  potential  future  exposure,  or 
Afro>>.  is  calculated  by  summing  the  estimates 
of  potential  hiture  exposure  (determined  in 
accordance  with  section  ni.E.2.  of  this 
appendix  A)  for  each  individual  contract 
subject  to  the  qualifying  bilateral  netting 
contract.s*  The  NCR  is  the  ratio  of  the  net 
current  exposure  of  the  netting  contract  to 
the  gross  current  exposure  of  the  netting 
contract.  The  gross  current  exposure  is  the 
sum  of  the  current  exposures  of  all 
individual  contracts  subject  to  the  netting 
contract  calculated  in  accordance  with 
section  II1.E.2.  of  this  appendix  A.  The  effect 
of  this  treatment  is  that  A«,  is  the  average  of 
Af rosv  and  A^rosx  adjusted  by  the  NCR. 

*  *         •         •         • 

5.  Appendix  A  to  part  225  is  amended 
by  revising  section  I1I.E.4.  to  read  as 
follows: 

*  •         •         •         • 
111.  *.*  • 

£    •     .     . 

4.  Bisk  weights,  (a)  Once  the  credit 
equivalent  amount  for  a  derivative  contract, 
or  a  group  of  derivative  contracts  subject  to 
a  qualif>ing  netting  contract,  has  been 
determined,  that  amount  is  assigned  to  the 
risk  weight  category  appropriate  to  the 
counterparty,  or,  if  relevant,  the  guarantor  or 
the  nature  of  any  collateral."  However,  the 
maximum  weight  that  will  be  applied  to  the 
credit  equivalent  amount  of  such  contracts  is 
50  pert;ent. 

*  *  •  *  • 

6.  In  appendix  A  to  part  225,  section 
I1I.E.5..  as  that  section  was  proposed  to 
be  revised  at  59  FR  26463,  May  20, 
1994,  is  revised  to  read  as  follows: 


III. 


5.  Avoidance  of  double  counting,  (a)  In 
certain  cases,  credit  exposures  arising  from 
the  derivative  contracts  covered  by  these 
guidelines  may  already  be  reflected,  in  part. 


'<  For  purposes  q/  calculating  gross  potential 
future  credit  exposure  for  foreign  exchange 
contracts  and  other  similar  contracts  in  which . 
notional  principal  is  equivalent  to  cash  flows,  iolhl 
notional  principal  is  defined  as  the  net  receipts  to 
each  party  falling  due  on  each  value  date  in  each 
currency.. 

"  For  derivative  contracts,  sufficiency  of 
collateral  or  guarantees  is  generally  determined  by 
the  market  value  of  the  collateral  or  the  amount  of 
the  guarantee  in  relation  to  the  credit  equivalent 
amount.  Collateral  and  guarantees  are  subject  to  the 
same  provisions  noted  under  section  ni.B.  of  this 
appendix  A. 
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on  the  balance  sheet.  To  avoid  double 
counting  such  exposures  in  the  assessment  of 
capital  adequacy  and,  perhaps,  assigning 
inappropriate  risk  weights,  counterparty 
credit  exposures  arising  from  the  types  of 
instruments  covered  by  these  guidelines  may 
need  to  be  excluded  from  bafance  sheet 


assets  in  calculating  banks'  risk-based  capital 
ratios. 

(b)  Examples  of  the  calculation  of  credit 
equivalent  amounts  for  these  types  of 
contracts  are  contained  in  Attachment  V  of 
this  appendix  A. 


7.  In  appendix  A  to  part  225,  Attachment 
V,  as  that  attachment  was  prop>osed  to  be 
revised  at  59  FR  26464.  May  20, 1994.  is 
revised  to  read  as  follovks; 


Attachment  V— Calculation  of  Credit  Equivalent  Amounts  for  Derivative  Contracts 


Type  of  contract  (remaining  maturity) 


(1)  120-day  forward  foreign  exchange 

(2)  6-yeaf  forward  foreign  exchange  .. 

(3)  3-year  interest  rate  swap 

(4)  1-year  oil  swap 

(5)  7-year  interest  rate  swap  

Total  


Potential  Exposure  +  Cun-ent  Exposure  =  Credit  Equivalem  Amount 


Notional  prin- 
cipal (dollars) 


5.000.000 

6,000.000 

10.000.000 

10.000.000 

20.000.000 


Conversion 
factor 


.01 

.075 

.005 

.12 

.05 


Potential  ex- 
posure (dol- 
lars) 


50.000 

450.000 

50.000 

1.200.000 

1.000.000 


2,750.000 


MarK-to-mar- 
ket  value 


100.000 
-120.000 

200.000 
-250.000 
1.300,000 


Current  ex- 
posure (dol- 
lars) 


100,000 
0 

200,000 
0 
0 


300,000 


150.00C 

450,00C 

250.00C 

1,200,OOC 

1,000,00C 


3,050. OOC 


If  contracts  (1)  through  (5)  above  are 
subject  to  a  qualifying  bilateral  netting 
contract,  then  the  following  applies; 


(1) 
(2) 
(3) 
(4) 
(5) 


Total 


Potential  fu- 
ture expo- 
sure (from 
above) 


50,000 
450.000 

50,000 
1 ,200,000 
1,000,000 


2,750.000 


Net  current 
exposure ' 


Credit  Equiv- 
alent Amount 


2,750,00C 


'The  total  of  the  mark-to^narket  values  from  above  is  - 1.370.000.  Since  this  is  a  negative  amount,  the  net  current  exposure  is  zero 
TO  recognize  the  effects  of  netting  on  potential  future  exposure  the  foltowing  formula  applies:  Anet=.5(Agross-.-(NGRxAgross) 
In  the  above  example:  NGR-0  (0/300.000)       Anet=.5(2.750,000>(0x2,750.000))       Anet=1  375  000 
Credit  equivalent  anwunt:  1.375,000+0=1.375.000 

Ni'R^677^5KS^"  Tnet.l??r5S.K67>§:7lSS-  "^rS&SiT  "'"•"'^"'  ^""""  ^°"^  '^  "^"'^'^  ^  '"""-^ 
Credit  equivalent  anxjunt:  2,296.250+200.000=2.496,250. 


By  the  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  August  16, 1994. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.94-20506  Filed  8-23-94  8:45aml 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

{Airspace  Docket  No.  94-AGL-23] 

Establishment  of  Class  D  Airspace; 
Akron-Canton,  OH. 

AGENCY:  Federal  Aviation 

Administration  (FAAj.DDT. 

ACnow;  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Akron- 
Canton  Regional  Airport.  Akron.  Ohio. 
Currently,  the  airspace  at  Akron-Canton 
Regional  Airport  is  designated  as  Class 
C  airspace.  During  certain  periods  of 
time,  the  Akron-Canton  Air  Traffic 
Control  Tower  (ATCT)  radar  approach 
control  facility  is  not  operational. 
However,  the  ATCT  at  Akron-Canton 
Regional  Airport  is  full-time.  The 
intended  effect  of  this  proposal  is  to 
provide  Class  D  airspace  to  maintain  the 
two-way  radio  communications 
requirement  when  the  radar  approach 
control  facility  is  not  in  operation. 

DATES:  Comments  must  be  received  on 
or  before  October  6.  1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel.  AGL-7,  Rules 


Docket  No.  94-AGL-23.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (708]  294-7568. 


I 
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SUPPLBKMMIIV  MK)mM.TKM: 

ConmcBls  flnifHi 

Interested  parries  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  th«  views  and  suggestions 
presented  are  pwticttiaHy  hefpfu}  in 
developing  rewoned  regulatory 
decisions  on  the  proposal.  Comment.? 
are  specifically  iavited  on  the  oreratt 
regulatory,  acronautkal,  economic, 
ewvmmmental,  and  energy-refafed 
asp«cts  of  the  pfoposal. 
Conmranications  should  identify  the 
airspace  docket  ntimber  and  be 
sutunitted  in  tnpUcate  to  the  address 
listad  above.  C6mm«fMers  wishrng  the 
PAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGl^23."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications    . 
received  on  or  before  the  specified 
rJosing  date  for  eomnwitts  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
suhmitted  will  be  available  for 
examination  in  the  Rules  Docket,  F.\A, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Pfaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  do*  k«-t. 

Availability  of  NPRM's 

Any  peison  may  obtain  a  copy  of  the 
Notice  ofProposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration .  Office  of 
Public  AfbtTS,  Attention:  Pubhc  Inquiry 
Center,  APA-22r>.  SOOIhdependence 
Avenue,  S.W..  M^hiflgton.  TIC  205?^, 
or  by  calling  C202)  287-34»5. 
CoonumkstioRs  must  identify  the 
notice  nuaiber  of  this  NPRM.  Ptersore 
interested  is  beng  placed  on  a  mailing 
list  for  future  NPRM's  sboikid  aho 
request  a  copy  of  Advisofy  Circular  N(k 
11-2A,  whicbi  describes  the  afiplication 
procedure. 

The  Proposal 

Tke  FAA  is  coaaadoingaD 
anModnent  to  pat  71  oi  the  Federal 
Aviatin  Ragiilabeaa  (M  CFK  port  71)  to 
establish  Qaas  Dainpactt  at  AluMK 
Canton  Regional  Airport.  Akron,  Ohio. 


Cune^tly,  the  airspace  at  Akrorr-Canfon 
Regional  Airport  is  designated  as  Class 
C  airspace.  Ehiring,  certain  periods  of 
time,  tfie  Akron-Cknton  Air  Traflie 
Control  Tower  (ATCT)  radar  approach 
control  facility  is  not  operational. 
However,  the  ATCT  at  Akron-Canton 
Regional  Airport  i«  hiiWtime.  The 
intended  effect  of  this  proposal  is  to 
provide  Qass  D  airspace  to  maintain  the 
two-w»y  radio  communications 
requirtnients  when  the  radar  approarJi 
corrtrol  fsciKty  is  not  in  operaCkm. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  Ainencan 
Datum  83.  Class  D  airspace  designations 
are  published  m  Paragraph  5000  of  FAA 
Oder  7400.9B  dated  July  18, 1»4,  and 
elective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2jisnot  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Febriiary 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  tbis  is  a  routine  matter  th^  wilt 
only  afiect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nunrtwr  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  $«ib)ects  io  14  CFR  Part  71 

Aispace,  Incorporation  by  reference, 
Nav^tioii  {airj. 

The  Proposed  Amendment 

In  consideration  of  the  fioregoing.  the 
Federal.  Aviation  AdmioistEation 
proposes  to  amend  «  CFR  part  71  as 

follows: 

PART  7!t— (AMENDCOl 

1.  Tb#  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  Lr.S.C  app.  1  J4a(aJ,  13S4bl. 
1510;  E.O.  W»54.  24  FR  9  956S.  JCFH,  19S9- 
1963  CMOtp.,  p.  MO;  49  VStC  106(jf);  14  CFR 
11.69. 

§71.1    [AmendedJ 

2-  TboincMpwatioo  by  refeience  in 
14  CFR  71.1  of  the  Federal  Aviation 
AdmiBittratioa  drier  740».9B.  Airspace 

Des^fpi^ions  and  Reporting  PMnts. 


dated  July  la,  1994.  and  effective 
September  16. 1994.  is  ameaded  as 
follows: 

Hardgrspb  SOOO    (}enexat 
»         •         *         •         • 

AGL  OH  D  Akron-Canton,  OH  |New| 

Oat  40'54-59"  M..  long:  «l-26'32"  VV.) 
TWet  airspace  extending  upward  from  f  h*; 
surface  to  and  including  3700  feet  MSL 
within  a  4.3-mile  radius  of  the  Aluxtn-Cantoi) 
Regional  Airjnrt.  This  Class  D  airspace  ama 
is  effective  during  the  specific  dates  and 
times  establisiied  in  "^"anir^  Im  a  Notice  lt> 
Airmen.  The  efifectwe  dale  MMi tine  witt 
thereafter  be  publk^ited  ia  the  itepery 
Facility  Directory. 

Issued  in  Des  Plaiijes.  mintm  on  Aususf 
15. 1994.  - 

Roger  Watt, 

Managfr,  Air  Traffic  Division. 

IFR  Doc.  94-20794  Fifed  8-23-94;  Jt+.S  i»mt 

BtUMG  COOe  4»t*^«>«l 


Coast  Guard 
33  CFR  Part  165 

(CGO01-94-1«q 
RIN211S-AA97 

Safety  Zone;  Rensselaer  Fest  '94 
Fireworks,  Hudson  Rlver^NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  ruJemaking. 

SUWMARV:  The  Coast  Guard  propo.$es  to 
establish  a  safety  zone  for  the  Rensselaer 
Fest  "94  Fireworics  program  in  the 
Ifudson  River.  The  evBot,  spoasoied  by 
the  Qty  of  Rensselaer,  will  take  place  on 
Saturday,  September  24, 1994,  from  8:.in 
p.m.  until  10  p.m.,  unless  terminated 
sooner  by  the  Captain  of  the  Pbrt,  New 
York,  and  wkU  temporacily  ck»e  att 
waters  of  the  Hudson  River,  sboce  Io 
shore,  north  of  the  42"'38'12TI  Ikieof 
latitude,  and  south  of  tbeDun» 
Memorial  Bridgev  This  safety  aoae  will 
preclude  vessel  traffic  from  tnositinga 
portion  of  the  Hudson  River  and  is 
needed  to  protect  the  boating  poMtr 
from  the  hazards  assoriated  w4tb 
fireworks  explocfing  in  the  area. 
DATES:  CnmrntJiita  must  be  raecived  en 
or  before  September  23, 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Comnwnder,  CoastCtMisd 
Group  New  York,  Bfdg.  108,  Governors 
Island.  New  York  10004-5QWw  v  awy 
be  defivered  to  the  Watuiweya 
Management  Office,  Bldg.  lOa.  between 
8  a.m.  and  4:30  pm..  MmdiBy  through 
Friday,  except  FtOent  boiidhTS:  Axij 
persm  wisy^  to  «isic  tho  oMw  most 
contact  the  Waterways  Mtmagement 
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Office  at  (212)  668-7933  to  obtain 
advance  clearance  due  to  the  fact  that 
Governors  Island  is  a  militar>' 
installation  with  limited  access. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  R.  Trabocchi,  Waterways 
Management  Officer.  Coast  Guard  Group 
New  York  (212)  668-7933. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  A  30  day  comment 
period  is  deemed  to  be  sufficiently 
reasonable,  prior  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 
unnecessary  and  contrary  to  the  public 
interest.  Any  delay  in  publishing  a  final 
rule  would  effectively  cancel  this  event. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-94-108) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing,  however, 
persons  may  request  a  public  hearing  by 
viTiting  to  the  Project  Manager  at  the 
address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LT  R. 
Trabocchi.  Project  Manager,  Captain  of 
the  Port,  New  York  and  CDR  J.  Astley, 
Project  Attorney.  First  Coast  Guard 
District.  Legal  Office. 

Background  and  Purpose 

The  City  of  Rensselaer  submitted  a 
request  to  sponsor  a  fireworks  program 
in  the  Hudson  River  on  September  24, 
1994.  This  proposed  regulation  would 
establish  a  safety  zone  that  would 
temporarily  close  a  portion  of  the 
Hudson  River  to  protect  the  boating 
public  from  the  hazards  associated  with 
fireworks  exploding  in  the  area.  No 
vessel  would  be  allowed  to  enter  or 
move  within  this  area  unless  permitted 
to  do  so  by  the  Coast  Guard  Captain  of 
the  Port.  New  York. 


Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  in  the  Hudson  River,  New- 
York.  This  safety  zone  will  be  in  effect 
from  8:30  p.m.  until  10  p.m.  on 
September  24. 1994.  unless  terminated 
sooner  by  the  Captain  of  the  Port,  New- 
York  and  will  temporarily  clo.se  all 
waters  of  the  Hudson  River,  shore  to 
shore,  north  of  the  42°38'12"N  lien  of 
latitude,  and  south  of  the  Dunn 
Memorial  Bridge.  This  regulation,  if 
adopted,  will  preclude  vessels  from 
transiting  the  Hudson  River.  Closure  of 
this  portion  of  the  Hudson  River  is 
necessary  to  protect  the  boating  public 
from  the  h?  .a'us  associated  with 
firew-orks  expioding  in  the  area.  * 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  would  temporarily  close  all 
waters  of  the  Hudson  River,  shore  to 
shore,  north  of  the  42''38'12  'N  line  of 
latitude,  and  south  of  the  Dunn 
Memorial  Bridge.  Although  this 
rej^uiation  will  prevent  traffic  from 
transiting  this  area,  the  effect  of  this 
regulation  will  nut  be  significant  for 
several  reasons.  This  has  been  an  annual 
event  and  mariners  are  accustomed  to 
the  temporary  closure  of  this  portion  of 
the  Hudson  River.  Due  to  the  fact  that 
the  event  is  limited  in  duration,  that  the 
event  is  at  a  late  hour  on  a  Saturday, 
and  that  extensive,  advance  advisories 
will  be  made  to  the  maritime 
community  to  allow  mariners  to  adjust 
their  schedules  to  transit  the  area  before 
or  after  the  event,  the  impact  of  this 
regulation  is  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatorv  Flexibility  Act 
(5  U.S.C,  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualif>- 


as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  fl  i 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulator\-  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  6U5(b)  that  this 
proposal,  if  adopted,  will  rot  have  a 
significant  economic  im.p-ict  on  a 
substantial  number  of  small  entities 

Collection  of  Information 

This  proposal  contains  no  coilecJion 
of  information  requirements  under  the 
Paperwoi-k  Reduction  .^ct  (44  U.S.C. 
3.501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  im.pact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B.  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
promote  maritime  safety  and  protect  the 
environment  and  thus  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  included  in  the 
docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Repo.-ling  and  recordkeeping 
requirements.  Se<:urity  mi-asures. 
Waterways. 

Proposed  Regulations 

For  reasons  set  o'Jt  m  the  prea.mble. 
the  Coast  Guard  proposes  to  amend  .33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  If'") 
continues  to  read  as  follows: 

Authorit>-:  33  i:.SC  1231.  50  V.SC  191. 
33  CFR  1.05-l(g),  6.04-1 .  h  04-6.  and  160  5: 
49  CFR  1.46. 

2.  A  temporary  section,  1R5.T01-108, 
is  added  to  read  as  follows: 

§  1 65.T01  -1 08    Rensselaer  Fest  '94 
Fireworks,  Hudson  Rtwer,  NY 

(a)  Location.  All  waters  of  the  Hudson 
River,  shore  to  shore,  north  of  the 
42°38'12"  N  line  of  latitude,  and  south 
of  the  Dunn  Memorial  Bridge. 

(b)  Effective  period.  This  section  will 
be  effective  from  8:30  p.m.  until  10  p.m. 
on  September  24.  1994.  unless 
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terminated  sooner  by  the  Captain  of  the 
Port.  New  York. 

(c)  Regulations,  (l)  The  general 
regulations  contained  in  33  CFR  Set.lion 
lB5Ji3  apply  to  this  safety  zone. 

[2]  AIT  persons  and  vessels  shall 
comply  v/tth  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  Llie 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnt^l 
include  commis.sioned,  warrant,  .md 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  !>oht,  or 
other  means,  the  operator  of  a  vo.sF.el 
shall  proceed  as  directed. 

Daferi.  .~   i_«iis»  11.  1994, 

T.H.  CiJinuur, 

(Jtptaui,  U.S.  Ctxist  Guard.  (Uiptiiin  nfthc 
Port.  New  York. 

|FR  D«)e.  S4^207t»  Filed  8-2:M»4;  »:4.S  .im| 
HLLMC  COOf  49t»-t*-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI25-01-«71tb;  FRI.-5005-6I 

Approval  ana  PromiilgatiorT  of  State 
Implementation  Plan;  Wisconsm; 
Superior  Pougiaa  County)  Attatmnent 
Demonstration  lor  Sulfur  Dioxide 
Emissions 

AGENCY:  United  Stales  Knvimnio«;ntal 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  USEPA  propo.ses 
approval  of  a  revision  to  !he  Wist:ons!n 
State  Impleinontation  Plan  [SW)  for 
control  of  sulfur  dioxivJe  (SO.-) 
ei>)issior:.s  )ii  Superio.'  (Douj.'.ias  Co-J!;!-, ) 
VVis<:on<;in  In  (he  Pnal  r.iles  se?  iion  of 
this  Federal  R«»gis!er,  the  USIIPA  is 
tipprovin;^  ;!■»  reder;;',n;it;on  as  a  cl'r«(  t 
l.n.il  ni!e  w.t.hout  priur  propcs^! 
lv.;,uiSH  the  A;:-n(.v  vfew.';  this  as  a 
n.j;K;ontr(v.'ers!ai  S'l?  rt-vision  oi^rj 
a>iti^.ip.^1^•s  no  a<!vt  r^e  comni'^nts.  A 
deta.'.'ed  rarion-alp  for  th»;  r.tprova)  is  '.•; 
fofth  in  thvi  (]ire<-t  f;;-.}!  nile.'lf  imj 
advMfsf;  r.omr.i-nts  are  rocuivetl  .n 
r»:spor;:,ft  to  'he  dizw  t  final  n:'.>.  r-i 
fuither  a<  iivi!v  is  (:cv:!onipl,it>d  .,: 
relation  to  ir.ir.  proporied  rule  !f  tht 
USEP.^  n''>-ive<:  adverse  cm.nrao.nfs,  '.hi! 
direr  t  finnl  rt-ie  Vi,il|  he  v.it.hdrawn  ,u5d 
Jill  p-.ihiic  ccmments  ivrx.'wed  Wii!  be 
addressed  in  a  ?;uijseqnent  final  r,:lp 
b.ivd  on  this  proposed  rule  The 
USEPA  v«.ill  i;ot  in.stitutea  second 
comment  period.  Any  parties  :r,t(T»;sted 
in  corr.m«niing  en  thisdo<:ume.it 
should  do  so  at  this  time. 
DATES:  Comments  must  be  .subnxitred  by 
September  23, 1994. 


ADDRCSSCS:  Written  comments  should 
be  sent  toiCarlton  T.  Nasli,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Bran»Jj  (AT-IBJ), 
U.S.  Environmental  Protection  Agene;y, 
77  West  Jackson  Bouiev.jrri,  Chici*go, 
Illinois  60604. 

Copies  of  the  proposed  SIP  revision, 
and  incorporation  by  reference,  and 
USEPA "s  analysis  are  available  for 
inspection  at  the  U.S.  Environniciital 
Prola-.tion  Agency,  Region  5,  Air  and 
Rc-riiation  Division,  77  West  Ia<.k;>Gn 
Boulevard,  Chicav;o,  Illinois  60604.  (it  is 
recommended  that  you  feiephone 
Megan  Beardsiey  at  [,312)  SP'^.-or)69 
before  visiting  the  Ret;ioR  5  O'Tu-i?.) 

A  copy  of  this  SU'  revis.u:..  and 
incorporation  bv  reference  i;-.  also 
available  at  the  OlTice  of  Air  and 
Radiation,  Docket  and  Information 
Center  (Air  Do»;ket  6102).  room  M1500, 
us:  Environmental  Protection  Agency 
401  M  Street,  SW.,  Washington.  DC 
2046«,  !202)  260-7.-j4a. 
FOR  FURTHER  iNFORMATlOW  CONTACT: 
Meg.ui  Beardsiey,  EnvironiDental 
S<.ientist,  Regulation  Dt;ve!opment 
Section.  Air  Toxics  and  Radiation 
Branch  (AT-18}).  U.S.  EBvironin»;ntal 
Protection  Agem.v,  Rf^gion  V,  Chiiago. 
Illinois  60604,  (312)  fy;6-,'J6f,9. 
SUPPLEMENTARY  IKFORMATK3N:  See  the 
infr.rmation  provided  in  thp  dirw;f  final 
rule  *hich  is  loca«e<l  in  the  ndes 
KP(:ti:jn  of  this  Federj)  Register. 

List  of  Subjects  in  40  CJTR  Part  52 

Environmnntal  proter.ficn.  Air 
poilutson  control,  Incorporation  by 
reference,  Sulfirr  oxi<ics. 

AuClonty:  42  1  ^.S  C  7401-7h71<) 

D;.l.jd   !»tay  2,1,  M-M 
Vatdas  V.  A(iarnliu«!, 

■■^■tll!_^n,-!,;!U!}Afl!!..l,l.-.:i:lU^r 

i."Hi"'.l.     q-l    :'0741  FiIt'<1S-;r-)-»l4.8:4',  ii.T'l 

BILLafljCOCE  6560-60-1: 

40CrRP.irt52 

[OR  t6-1-5£3Cb,  CR-43-t-S£23fc.-  FRL- 
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Approva/  ancf  Promutg.^Tion  ct  Slate 
Impier.entatiorj  Pians:  Orsgon 

AGEsaJY:  Environmental  Profe<,ficn 

Agr.n,*j(;;PA). 

ACTlCtt;  Proposed  rule. 


SuMMARY:  The  EPA  prrpc.»es  to  .ipprovH- 
tho  sl.r.e  impleiT5en!<jt;Drj  pl^n  tSi?) 
re.-::ion  submitted  by  the  State  of 
Oregon  for  the  purpose  of  bringing 
about  the  attainment  i>(  the  iNaticnal 
ambient  air  quality  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 


1 0  micrometers  (PM-10).  The  SIP 
revision  was  submitted  by  the  State  to 
satisfy  certain  Federai  dean  Air  Ati 
requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  the  Eugene-Springf.ekl,  Oregon, 
PM-li)  nonattainment  aree.  In  the  final 
rules  settion  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rational 
for  the  approval  !•?  set  forth  in  the  dirw:f 
final  rule  If  no  adverse  coTnment.<j  are 
rei^ived  in  response  to  this  proposed 
rule,  no  further  activity  is  contempl.iffH^ 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direrl 
final  rule  v*ill  be  vnthdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  ai!e 
bd.sed  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 

DATES:  Comments  on  this  proposed  ni!e 
mu-sf  be  re<:eived  in  writing  by 
.September  23,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  SperfaliM 
{AT-082),  Air  Program.s  Section,  at  the 
KPA  Regional  Cf5«::e  listed.  Copies  r.f 
the  do<,uir  nts  r»;levant  to  this  prop<><jjii 
rule  are  available  for  public  inspection 
during  normal  bu.sine^:s  hours  at  the 
following  locations.  Tlie  interested 
persons  \A.ar.tinj'  to  examine  these 
do<:iut;euts  should  make  an 
appoinfrrent  with  the  appropriate  titfici: 
at  le.ist  24  hours  befora  the  visiting  dav 

Env-roiimentai  Protection  Agefw^y, 
Rugion  10.  Air  Prnfusms  Section.  IZl'x) 
fith  Avenue.  .Seu;!>.»,  WA  98101.  * 

Th,?  5\-:e  of  Oregon  Dppnmrtcnt  !,f 
Envirumnern'.^l  Qualify,  811  SW.,  .*,;>rh 
Aveiuie.  .-o.lLind,  OR  972C4-1390 

FOR  FURTHER  INrORMATIOM  COKTACT: 
Rindy  F„;nos,  Aii  Programs  BranchlA'l- 
«)82).  KPA  Rej^ion  10.  1200  fith  Av*  nj.e 
Si'.i!i!(-   WA  9.S101    (2e6).'i53-6>I(] 

SUPPLEME>.TARY  INFORMATION: 

See  the  in.fomiation  provided  in  rhc 
direct  final  actionwh-ch  is  locked  in  t^.t- 
rides  so:  t ion  of  this  Federai  Register 

Dii!i:().  July  11,  1994. 
Chuck  Clarke, 
nfi>in:u!l  .^i'minif^trutar. 
(FK  D<x..  94-20739  Filed  8-23-?M;  8:45  4;iil 
BrLLfNG  CQOc  ssao-ao-* 
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40CFRPart52 
tCA-21-4-6235;  FRL-6056^] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  San 
Diego  County  Air  Pollution  Control 
District;  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District 

AGENCY:  Environmental  ProNn.tion    ' 
Agency  (EPA). 

ACTION:  Notice  of  propiised  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SEP)  whicii. 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
surface  cleaning  and  degreasing' 
operations,  oil  sump  operations,  and  the 
storage  of  materials  containing  VOCs. 
The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Ad). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  tlio 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  re<^>ivfd  on 
or  before  September  23, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemiing  Section 
(A-5-3),  Air  and  Toxics  Division,  US. 
Enviromnental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  foIloM^ing  lo<,ations: 

Environmental  Protection  Agency.  Air 
Docket  6102.  401  "M"  Street,  SVV.. 
Washington.  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  "I,"  .Slrtjet, 
Sacramento.  CA  95814. 

San  Diego  County  APCD,  9lf.O 
Chesapeake  Drive.  San  Diego,  CA  92123. 

San  Joaquin  Valley  Unified  AP(D. 
1999  Tuolumne  Street,  suite  200. 
Fresno,  CA  93721. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang.  Rulemaking  Section  (A-.V3),  Air 
and  Toxics  Division,  U.S. 


Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone-  (415) 
744-1200. 

SUPPt.EMENTARY  INFORMATION: 
Applicability 

The  rules  being  proposed  fur  cpproval 
into  the  California  SIP  include:  San 
Diego  County  Air  Pollution  Control 
District  (SDCAPCD)  Rule  67.6.  Solvent 
Cleaning  Operations;  SDCAPCD  Ri<!e 
fi7.17.  Storage  of  Materials  Conf.'ining 
Volatile  Organic  Compounds;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SfVlJAFCD)  Kuie 
4R1.1.  Organic  Solvent  Di^greasing 
Operations:  and  SJVUAPCD  Rule  465  2, 
Crude  Oil  Production  Sumps.  These 
rules  were  submitted  bv  the  California 
Air  Resources  Board  (CARB)  on  April  5. 
1991  (67.6),  February  11,  1994  (67.17), 
and  Januar>'  28. 1992  (461.1  and  465.2). 
Background 

On  MartJi  3.  1978,  ETA  promulgattjd 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
SDCAPCD  and  the  following  eight  air 
polludon  control  districts  (APCDs) 
which  comprise  the  San  Joaquin  Valley 
Area:  Fresno  County  APCD,  Kern 
County  APCD,  Kings  County  APCD '. 
Madera  County  APCD,  Merced  County 
APCD,  San  Joaquin  County  APCD. 
Stanislaus  County  APCD,  and  Tulare 
County  APCD.  2  43  FR  8964,  40  CFR 
81.305.  Because  these  areas  were  unable 
to  meet  the  statutory  attainment  date  of 
December  31,  1982,  California  requested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31,  1087. ' 
40  CFR  52.238.  On  May  26.  1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  liO(a)(2)(H)  of  the 
pre-amended  Act,  that  the  above 
distric-ts'  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corref'ted  (EPAs  SlP-Call).  On 


'  Al  that  time.  Kern  Counlv  iiKlo<k>d  (KirtifHis  of 
two  ail  baiins;  the  Sdo  (ocquin  Valley  Air  Basin  and 
the  Northeast  Desert  Air  Basi:^.  The  Snn  iuaqum 
Valley  Air  Basin  portion  of  Kern  Coiiniv  was 
designalpii  as  nonattainment.  and  the  5!oiithp.'jsl 
I.Vscn  portion  of  Kem  Couiir>  was  designatrtt  «- 
iii)(,U,>.sified.  (S«»  40  CFR  81. '305.  1991) 

'On  Mnrch  20.  I'.igi.  ;he  Sin  Joaquin  V„iifv 
Inified  Air  Pollutian  Control  District  (SpVLAit  J3) 
w,is  fonnpd.  The  SJVUAPCD  hat.  authority  in»>r  the 
.San  Joaquin  Valley  Air  Basin  which  intlu'de*  .lil  tf 
the  above  eighl  counties  except  thn  .Southea?! 
lypf'in  Air  Basin  portion  of  Kern  County. 

'  This  extension  was  not  requested  for  the 
following  counties:  Kem,  Kings,  Madcn,  Merced, 
and  Tulare.  Thus,  the  attainment  date  fnr  thos. 
(T>imties  remained  Decpmhw- 11.  i«»fi2 


November  15,  1990,  the  Clean  Air  A«,J 
Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.2.'i99. 
codined  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  tl.o 
requirement  that  nonattainment  arvas 
fix  their  deficient  reasonably  available- 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  M.iy 
15.  1991  for  states  to  submit  corrw.tion.s 
of  Ihose  deficiencies. 

Section  182(a)(2)(A)  appljps  to  cirr-.Ts 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  lh»» 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(tj) 
as  interpreted  in  pre-amendment 
guidance.  ••  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  the  sperific 
nonattainment  areas.  The  San  Diego 
County  area  is  classified  as  "'severp", 
and  the  San  Joaquin  Vallev  area  is 
classified  as  "serious".  -^  Therefore, 
these  areas  were  subject  to  the  R^CT 
fix-up  requirement  and  the  May  15. 
1991  deadline. 

The  State  of  California  submittf^t 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  April  5, 
1991.  January  28,  1992,  and  Febniary 
11,  1994,  including  the  rules  being  ai:tfd 
on  in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SDCAPCD  Rule  67.6,  Solvent  Cleaning 
Operations;  SDCAPCD  Rule  67.17. 
Storage  of  Materials  Containing  Volatile 
Organic  Compounds;  SJVUAPCD  Rule 

461.1,  Organic  Solvent  Degreasing 
Operations:  and  SJVUAPCD  Rule  465.2. 
Crude  Oil  Production  Sumps.  SDCAPCD 
adopted  Rule  67.6  on  October  16,  1990. 
and  Rule  67.17  on  September  21. 1993. 
SJVUAPCD  adopted  both  Rule  461.1 
and  Rule  465.2  on  September  19,  1991. 
These  submitted  rules  were  found  to  tw; 
complete  on  the  following  dates: 
SDCAPCD  Rule  67.6,  May  21, 1991; 
SDCAPCD  Rule  67.17.  April  11,  199!?; 
and  SrV'UAPCD  Rule  461.1  and  Rule 

465.2,  April  3,  1992.  These  rules  were 
found  to  be  «.omplete  pursuant  to  FJ'As 


■"Among  other  'hinRs,  the  pre-aiiipndnent 
guidance  consists  of  Ihose  portions  ol  the  pro|K*M.-.) 
po5)-J987  ozone  and  carbon  moiiuxidc  pulii.y  that 
I  oncem  RACT.  S2  KR  45044  (November  24,  l'987t; 
■■J«.Mi(;»  Relating  to  VOC  Regulation  Cufpoirft, 
Deficiencies,  and  Deviations.  Clariricaiioo  to 
Appendi>  U  of  November  24.  19*7  Fede-ai  Rpi;i«lcr 
NoticB"  (Blue  Boc.kJ  (notice  of  availabilitv  wai 
published  in  the  Federal  Ro(istcron  Mav  2S.  lOhhV 
and  t he  e> ist ijig  control  tedinique  KuideUn>>< 

'The  San  Uiex.jCxmnty  and  San  (oiiquin  V.Hry 
I  'nified  Areos  were  rvdesignaied  noaaitainmeni  aiM 
classified  tjj'  operation  of  law  pursuant  to  sections 
107(d)  and  181(a)  upon  thedaleof  enactment  of  IV 
I.AA   Stv  .SS  I  R  >;,M-,94  (NovemlxT  6.  I'Wit 
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completeness  criteria  that  are  set  forth 
in  40  CFR  part  51.  appendix  V*  and  are 
being  proposed  for  approval  into  the 
SIP. 

SDCAPCD  Rule  67.6  and  SJVUAPCD 
Rule  461.1  control  VOC  emissions  from 
solvent  degreasing  operations. 
SfVUAPGD  Rule  465.2  controls  VOC 
emissions  from  crude  oil  production 
sumps,  and  SDCAPCD  Rule  67.17 
controls  emissions  from  the  storage  of 
materials  containing  VOCs.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
adopted  as  part  of  each  district's  efforts 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP -Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
4.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
SDCAPCD  Rule  67.6,  Solvent  Cleaning 
Operations,  and  SJVUAPCD  Rule  461.1, 
Organic  Solvent  Degreasing  Operations, 
is  EPA-450/2-77-022,  "Control  of 
Volatile  Organic  Emissions  from  Solvent 
Metal  Cleaning."  No  CTG  has  been 
prepared  covering  the  new  SDCAPCD 
Rule  67.17.  Storage  of  Materials 


"EPA  adopted  the  completeness  criteria  on 
Februar>-  16.  1990  (55  FR  5B30)  and.  pursuant  to 
section  110(k)(l)(A)oftheCAA,  revisedlhecriterid 
on  Aiigiist  26.  1991  (56  FR  422161. 


Containing  Volatile  Organic 
Compounds,  or  the  new  SJVUAPCD 
Rule  4G5.2:  Crude  Oil  Production 
Sumps.  Accordingly,  the  latter  two  rules 
were  evaluated  based  on  EPA  policy 
and  on  rules  covering  similar  source 
categories  from  other  districts  in 
California.  Further  interpretations  of 
EP.^  policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  4.  In  general, 
fhe.se  guidance  documents  have  been  .set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SDCAPCD  Rule  67.6.  Solvent 
Cleaning  Operations,  includes  the 
following  significant  changes  from  the 
current  SIP: 

1.  Expanded  the  applicability  of  the 
rule  to  include  cold-solvent  dip  tanks, 
all  vapor  degreasers,  and  stripper  and 
vapor  solder  reflow  equipment. 

2.  Added  a  schedule  for  bringing 
equipment  into  compliance  with  the 
amended  rule. 

3.  Expanded  and  revised  equipment 
and  operating  requirements  for  a  variety 
of  degreasers. 

4.  Revised  and  expanded  definitions 
to  reflect  changes  and  additions  in  the 
textual  material. 

5.  Revised  the  provisions  allowing  for 
alternative  add-on  control  devices  that 
reduced  emissions  of  VOCs  by  at  least 
85  percent. 

6.  Added  recordkeeping  requirements 
and  test  methods. 

SJVUAPCD  Rule  461.1,  Organic 
Solvent  Degreasing  Operations,  includes 
the  following  significant  changes  from 
the  current  SIP: 

1.  Added  more  restrictive  controls  for 
highly  volatile  degreasing  solvents. 

2.  Added  test  methods  for 
determining  compliance. 

3.  Added  recordkeeping  requirements. 

4.  Expanded  definitions  from  7  to  17 
items. 

5.  Deleted  Executive  Officer  (EO) 
discretion  for  items  such  as  selection 
and  approval  of  emission  control 
systems  and  test  methods. 

6.  Expanded  operating  requirements 
for  all  types  of  degreasers. 

7.  Added  a  compliance  schedule. 
SDCAPCD  Rule  67.17,  Storage  of 

Materials  Containing  Volatile  Organic 
Compounds,  is  a  new  rule  that  sets  forth 
standards  requiring  closure  of  all 
containers  containing  VOC  and 
handling  of  VOC-containing  wastes, 
such  as  wipe  cloths. 

SJVUAPCD  Rule  465.2,  Crude  Oil 
Production  Sumps,  is  also  a  new  rule 
that  sets  forth  .standards  for  controlling 
VOC  emissions  from  the  various  types 
of  crude  oil  production  surnps. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 


consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SDCAPCD  Rule  67.6.  Solvent  Cleaning 
Operations,  SDCAPCD  Rule  67.17, 
Storage  of  Materials  Containing  Volatile 
Organic  Compounds.  SJVUAPCD  Rule 
461.1,  Organic  Solvent  Degreasing 
Operations,  and  SJVUAPCD  Rule  465.2, 
Crude  Oil  Production  Sumps,  are  being 
proposed  for  approval  under  section 
110{k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.5.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revi.sed  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
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List  of  Subjects  in  40  CiR  Pail  52 

Environmenlal  protHclit.n.  Air 
pollijtion  coiilrol,  Hydro<;;!rbon.s 
Intpr-ovem mental  relations.  O;  w,t'. 
i^pp«3.1ing  and  rerorcikteping 
requirements. 

Aulhorify:  42  U.S.C  7-;.n    ThrVj 

D.-.t«-(i:  Aiigvist  1-?.  1"'M 
Felicia  Marcns. 
np^inncil  Admiristnitnr. 
IFR  DtK..  94-20804  FiJci  it--:i-'<4.  ha:,  ..;.-. 
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40  CFR  Parts  63  and  70 
[AD-FRL-5057-7J 

Clean  Air  Act  Proposed  Interim 
Approval  of  the  Operating  Permfts 
Program;  Washoe  County  District 
Health  Department,  Nevada 

agency:  Environmpnt.ll  Protw  tion 
Agency. 

action:  Pfopo-st'd  interim  appro'.;ii. 

SUMMARY:  The  EPA  propose?,  interim 
approval  of  the  opensting  permits 
program  submitted  by  the  Washrjt; 
County  Di.stricl  Health  Department 
(Washoe  or  District)  for  the  p\irpose  of 
i;omplying  with  Federal  requirem.»'nls 
that  mandate  that  stares  develop,  find 
submit  to  EPA,  programs  for  iKsiiir.g 
operating  permits  to  all  major  stationary 
sour(;t;s,  and  fo  certain  other  sources. 
DATES:  Comments  on  this  proposed 
ai:tion  must  be  received  in  writing  by 
Septen-.ber  2.1, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Celia  Bloomueld,  Mail 
Code  A-5-2,  U.S.  Environmental 
Protection  Agency,  Region  IX.  Air  A* 
Toxics  Division,  75  Hawthorne  Street. 
vSan  Francisco.  CA  94105. 

Copies  of  the  District  s  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  rule  are 
available  for  inspection  during  normal 
business  hours  at  the  following  lotation: 
U.S.  Environmental  Protection  Agnncy, 
Region  IX,  75  Hawthorne  Street.  San  " 
Francisco,  CA  94105. 
FOR  FURTHER  WFORMATKM  CONTACT: 
Celia  Bloomfieid  (telephone  41.S/744- 
1249),  Mail  Code  A-5-2,  U.S. 
Environmental  Protection  Agenrv, 
Region  IX,  Air  &  Toxics  Division.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 

SUPPLEMENTARY  INFORMATKX: 

I.  Background  and  Purpose 

As  required  under  title  V  of  the  Clean 
Air  Act  (Act)  as  amende*!  (1990).  EPA 


h.-!'^,  pior,:uij;ated  riiles  that  define  the 
mininniin  elements  of  nn  .Tpprr.\ahle 
slate  operdtin>?  pf  n;i;ts  proi^^m  v.vd  the 
corresponding  standards  and 
pro<.evii:res  by  which  the  0*A  v,.l\ 
approve,  ovPr«^ee.  and  withdraw 
approv-fl  of  st.!te  opemtipR  permi's 
prt>>;r;ims  (see  57  FR  31:2^0  (iuiy  21, 
10^2)).  These  rules  are  codified  ,i!  40 
Code  of  Federal  Recul.itions  (CFR)  pari 
70.  Title  V  require"^  states  to  develop, 
and  submit  to  EPA.  programs  for  issuing 
these  operi^ting  permits  to  all  maior 
st^jtionary  sonnies  ,?nd  to  certain  other 
soun-es. 

The  Act  Requires  that  states  develop 
ai.d  submit  these  programs  to  EPA  by 
November  15,  1993.  and  that  EPA  art  fo 
approve  or  disapprove  erx  h  program 
w  it  bin  1  year  after  rei.eiving  the 
submittal.  The  EPA's  provram  review 
oi.ciirs  pursi'ont  to  section  .502  of  the 
Act  ,.nd  the  part  70  regul.i'ioris.  which 
together  ojiline  criteria  for  approval  or 
disappruval.  Where  a  program 
substantially,  hut  nut  fuUv.  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  LPA  has  not 
fully  approved  a  program  by  2  \ears 
after  the  November  15.  1993  date,  or  bj 
the  end  of  an  interim  program,  it  must 
est.iblish  and  iinpltjn»er,t  a  Federal 
program. 

II.  Proposed  Action  and  Implications 

This  document  focuses  on  spe<.irsc 
elements  of  Washoe's  title  V  operatmg 
permits  program  subniit'.ul  that  must  be 
corre;.ted  to  meet  the  n^qijirements  of  40 
CKR  part  70.  The  full  program  suhmitt.il. 
the  Terhnic*?!  Support  Document 
tontaininga  detaiied  analysis  of  the  full 
program,  .ind  other  relevant  materials 
are  available  as  p:,n  uf  the  public 
docket. 

A  Analysis  of  Stntf  Submission 

1   Support  Materials 

Washoe  submitted  its  title  V  operating 
punnits  program  on  Novemt>er  18.  1993. 
and  the  program  was  foui,d  i  omplete  on 
January  l.?,  19Q4.  Washoe  is  authorized 
by  State  law  (Nevada  Revised  Statues 
(NRS)  445.548)  to  develop  and 
admrnister  this  program  for  the  Distiict. 
W.ishoe's  title  V  submittal  includes  a 
letter  from  the  District  Health  OfTlcer 
requesting  program  approval  and  a  leg.- 1 
opinion  from  the  District  Attorney 
stating  that  Washoe  has  adequate 
authority  to  carry  out  all  aspects  of  the 
program,  Washoe's  program  also 
contains  a  complete  program 
description.  District  implementing  and 
supporting  regulations,  and  all  other 
program  dot;umentation  required  by 
«i  70.4(h).  elements  of  the  initial  program 


submission.  State  statutes  wesv, 
submitted  separ.jtely  by  the  N-vad.. 
Division  of  H:nironmentalProter.!;i  n 
Washoes  s^.'Snittal  also  include-^  a 
proposed  i'ni>le:ne.ntation  r;Rreerr'-nl 
defining  Distrit  t  and  EPA 
responsibilities  ;>!id  coir.:!,:t;.i<;:  ts  fcr 
aiimiiirsterir.g  the  program.  EPA  .-:ad 
Washoe  will  w^rk  to  n..alize  this 
agreement  prior  to  final  approv.nl. 

2.  Regulafio:-,:,  and  Prr>gram. 
Irnplementatio'i 

Washoe's  DsTK-t  Board  of  Jhulih 
Regulations  Govcmi.ng  Air  Qu.-:litv 
Man.T^ement  were  re^  ised  on  Oi  tnbt  r 
20,  199:itopr,ovideforrhe 
implementation  of  a  title  V  oper-tin,: 
permits  progr,- en.  Thpse  regulatHonv  ' 
substamialb.  meet  the  requiremeitis  of 
40  CFR  part  70,  §  §  70,2  and  70.3  for 
applic.ibi'ity.  ^  §  70.4,  70.S,  and  70.»,  fcr 
pennit  content,  inchidinc  oper-;'ir.r..iI 
fiexlbilitv:  §  70.7  for  publ'ic 
parti(.ipation  and  minor  pennit 
modifi(  atioiis.  ^  70.5  frrcrileri.i  that 
define  ins.^n'f.cant  artivities;  «?  70.1 1 
for  requirements  for  enforcement 
authority;  and  ^  rn.5  for  tximplele 
applicutioi:  forms.  Th^.'-e  aiv  a  few 
prog.'-am  defu  iencies  thai  a.-^  outlined 
lielov,  as  interim  approval  issu-.'s  ai-.d 
detailed  further  in  the  Technii  rrl 
Sitpporl  Do<  ument. 

AVashoe  has  authority  under  St.il<  .ind 
lot.3l  law  to  issue  a  variance  from  State 
end  !tH:al  ri-quirements.  These  variant ». 
provisions  are  (  ontained  in  Nevada 
Revised  Statutes  445.5Cfi,  445. 511. 
445.516,  445.521  oud  445.548,  c'ld  b, 
District  regulations  020.00r;l,  020  020 
020.0251.  020.0253  and  020.0254 
These  provisions  allow  the  Hearing 
Board  discretion  to  grant  relief  frcVi 
t  ompliance  wi\h  District  rjles  and 
reg'jlations.  The  EPA  regards  these 
provisions  as  wholly  external  to  the 
program  submitted  for  approval  unif^r 
part  70.  and  cor.sequently  is  p,-x)posing 
to  take  no  artioR  on  these  provisions  ol 
local  law  In  addition,  the  EPA  has  no  "* 
authority  to  i:ppra.e  provisions  of  loiiii 
law,  such  as  the  variance  provisions 
referred  to,  that  are  inconsistent  with 
the  Act.  The  EPA  does  not  retxignize  Ihi 
ability  of  a  pennitting  authority  to  grsnt 
ri'lief  from  the  duty  to  comply  w  ith  a 
federally  enforceable  part  70  permit, 
except  where  such  relief  is  granted 
through  prcH  edures  allowed  by  part  70 
A  part  70  permit  may  be  i&suetl  or 
revi.sed  (cxjnsisfent  with  part  70 
permitting  procedures)  to  incx)rpor;ite 
those  terms  of  a  varfam  e  that  are 
c;onsistent  with  applicable 
ruquirement.s.  A  part  70  permit  may  also 
incorporate,  via  part  70  pennit  issuan«.e 
or  modification  prcxajdures,  the 
sc  hedule  of  compliancx*  set  forth  in  a 
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variance.  However.  EPA  reserves  the 
right  to  pursue  enforcement  of 
applicable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C).  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 
EPAs  policy  on  variances  is  supported 
by  District  rule  020.0254(1)  that  slates 
that  variances  may  not  be  issued  from 
any  requirement  established  or 
promulgated  under  the  Act. 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  aggregate  fees 
collected  from  title  V  sources  meet  or 
exceed  $25  per  ton  per  year  (adjusted 
from  1989  by  the  Consumer  Price  Index 
(CPI)).  The  $25  per  ton  amount  is 
presumed,  for  program  approval,  to  be 
sufficient  to  cover  all  reasonable 
program  costs  and  is  thus  referred  to  as 
the  "presumptive  minimum." 
(§70.9(b){2)(i)). 

Washoe  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration.  Washoe's  fee  schedule  is 
based  on  average  pounds  of  pollutants 
emitted  per  day.  Title  V  sources  in 
Washoe  County  are  charged  fees  of  $10 
per  average  pound  per  day.  an  amount 
determined  by  the  District  to  cover  the 
direct  and  indirect  costs  of  the  program. 
Because  the  fee  schedule 
(mathematically  equivalent  to  $54.79 
per  ton  per  year)  exceeds  the 
presumptive  minimum.  Washoe  was  not 
required  to  submit  a  detailed  fee 
demonstration.  As  required  by 
§  70.9(b)(2)(iv).  these  fees  will  be 
increased  each  year  by  an  amount  equal 
to  or  greater  than  the  Consumer  Price 
Index  (030.310).  In  addition,  sources  are 
subject  to  application  review  fees. 
Finally,  VVashoe  has  committed  to 
provide  future  accounting 
demonstrations  and  to  make  revisions  to 
its  fee  structure  if  necessary. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Title  III — Washoe  has  demonstrated 
in  its  title  V  program  submittal  broad 
legal  authority  to  incorporate  into 
permits  and  enforce  all  applicable 
requirements;  however,  VVashoe  has  also 
indicated  that  additional  regulatory 


authority  may  be  necessary  to  carry  out 
specific  section  112  activities.  Washoe 
has  therefore  supplemented  its  broad 
legal  authority  with  a  commitment  to 
"adopt  any  future  standards  and 
regulations  related  to  section  112  in  a 
timely  manner  as  they  are  promulgated 
by  EPA,"  (Letter  from  David  Rice, 
Goverror's  designee,  November  10, 
1993).  EPA  has  determined  that  this 
commitment,  in  conjunction  with  the 
broad  statutory  authority,  adequately 
assures  compliance  with  all  section  112 
requirements.  The  EPA  regards  this 
commitment  as  an  acknowledgement  bv 
VVashoe  of  its  obligation  to  obtain 
further  regulatory  authority  as  needed  to 
issue  permits  that  assure  compliance 
with  section  112  applicable 
requirements.  This  commitment  does 
not  substitute  for  compliance  with  part 
70  requirements  that  must  be  met  at  the 
time  of  program  approval. 

EPA  is  interpreting  the  above  legal 
authority  and  commitment  to  mean  that 
VVashoe  is  able  to  carry  out  all  section 
112  activities.  For  further  discussion, 
please  refer  to  the  Technical  Support 
Document  and  the  April  13.  1993 
guidance  memorandum  titled  "Title  V 
Program  Approval  Criteria  for  Section 
112  Activities."  signed  by  John  Seitz. 

b.  Title  rv — Washoe  has  committed  in 
a  letter  from  David  Rice  (dated  February 
9. 1994)  to  obtain  by  January  1.  1995  the 
necessary  regulatory  authority  to 
administer  an  acid  rain  program  and  to 
make  regulatory  revisions  as  necessary 
to  accommodate  Federal  revisions  and 
additions. 

B.  Options  for  Approval /Disapproval 
and  Implications 

1.  Title  V  Operating  Permits  Program 
Under  the  Authority  of  Section  502  of 
the  Act 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  the  Nevada 
Division  of  Environmental  Protection  on 
behalf  of  the  Washoe  County  District 
Health  Dep  lament  on  November  18. 
1993.  Following  interim  approval, 
VVashoe  must  make  the  following 
changes  to  receive  full  approval: 

(1)  Revise  insignificant  activity 
provisions  so  that  they  comply  with 
§  70.5(c).  Specifically.  030.905(B)(3) 
must  state  that  any  activity  at  a  title  V 
facility  that  is  subject  to  an  applicable 
requirement  may  not  qualify  as  an 
insignificant  activity.  Because  VVashoe 
defines  insignificant  activities  by  size, 
both  rule  030.020(C)(4)  and  the 
application  form  must  require  the 
applicant  to  list  all  insignificant 
activities  in  enough  detail  to  determine 


applicability  and  fees,  and  to  impose 
any  applicable  requirements. 

(2)  Revise  030.020  to  state  that  each 
application  must  contain  the  following 
information:  (a)  Description  of  any 
processes  and  products  associated  with 
alternate  scenarios  (§  70.5(c)(2));  (b) 
description  of  compliance  monitoring 
devices  or  activities  (§  70.5(c)(3)(v));  (c) 
when  emissions  trading  provisions  are 
requested  by  a  source,  proposed 
replicable  procedures  and  permit  terms 
(§  70.4(b)(l2)(iii)):  and  (d)  statement  that 
the  source  will,  in  a  timely  manner, 
meet  all  applicable  requirements  that 
will  become  effective  during  the  permit 
term  (§  70.5(c)(8)).  EPA  has  also  noted 
in  the  Technical  Support  Document 
recommended  revisions  to  Washoe's 
permit  application  form  so  that  the  fon:i 
will  better  reflect  the  information 
required  by  regulation.  In  addition,  rulf 
030.020  must  clearly  require  that  any 
application  form,  report,  or  compliance 
certification  submitted  in  the  permit 
application  include  a  certification  based 
on  information  and  belief  formed  after 
reasonable  inquiry.  (§  70.5(d)) 

(3)  Add  a  provision  to  the  rule  that 
imposes  a  general  duty  on  the  permit 
applicant  to  submit  supplementar>'  facts 
or  corrected  information  upon  becoming 
aware  of  any  failure  to  submit  relevant 
facts  or  submittal  of  incorrect 
information.  (§  70.5(b)) 

(4)  Revise  030.930  to  provide  public 
notice  "by  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public."  (§  70.7(h)(1)) 

(5)  Revise  030.960(C)(8)  to  state  that 
the  certifications  must  be  based  on 
information  and  belief  formed  after 
reasonable  inquiry.  (§§  70.6(c)(1)  and 
70.5(d)) 

(6)  Revise  030.970(B)  to  state  that 
schedules  for  compliance  shall  resemble 
and  be  at  least  as  stringent  as  that 
contained  in  any  judicial  consent  decree 
or  administrative  order. 

(§  §  70.5(c)(8)(iii){C)  and  70.6(c)(3)) 

(7)  Revise  030.950(E)  to  ensure  that  all 
significant  permit  modifications,  other 
than  those  requiring  an  Authority  to 
Construct,  may  not  be  placed  into 
operation  until  the  permitting  authority 
has  revised  the  source's  part  70  permit. 
Washoe's  program  currently  provides 
this  implementation  time  frame  for 
modifications  requiring  an  Authority  to 
Construct  and  modifications  that  are 
prohibited  by  an  existing  permit; 
howe\  er,  the  time  frame  must  be 
extended  to  the  remaining  universe  of 
significant  modifications. 
(§70.5(a)(l)(ii)) 

The  above  program  deficiencies  must 
be  corrected  before  Washoe  can  receive 
full  program  approval.  EPA  may 
propose  to  grant  interim  approval  at  thiN 
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time  because  the  program  "substantially 
meets"  the  requirements  of  part  70 
(§  70.4(d)(1)).  This  interim  approval, 
which  may  not  be  renewed,  extends  for 
a  period  of  up  to  2  years.  During  the 
interim  approval  period,  the  District  is 
protected  from  sanctions  for  failure  to 
have  a  program,  and  EPA  is  not 
obligated  to  promulgate  a  Federal 
permits  program  in  the  District.  Permits 
issued  under  a  program  with  interim 
approval  have  full  standing  with  respect 
to  part  70,  and  the  1-year  time  period  for 
submittal  of  permit  applications  by 
subject  sources  begins  upon  EPA's  final 
action  granting  interim  approval,  as 
does  the  3-year  time  period  for 
processing  initial  permit  applications. 

2.  District  Preconstruction  Permit 
Program  Implementing  Section  112(g)  of 
the  Act 

As  a  condition  of  approval  of  the 
operating  permits  program,  Washoe  is 
required  to  implement  section  112(g)  of 
the  Act  from  the  effective  date  of  the 
title  V  program.  Imposition  of  case-by- 
case  determinations  of  MACT  or  offsets 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis.  The  EPA  is 
proposing  to  approve  Washoe's 
preconstruction  permitting  program 
found  in  District  rules  030.000  and 
030.002  under  the  authority  of  title  V 
and  part  70  solely  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  District  rule 
implementing  EPA's  section  112(g) 
regulations.  EPA  believes  this  approval 
is  necessary  so  that  Washoe  has  a 
mechanism  in  place  to  establish 
federally  enforceable  restrictions  for 
section  112(g)  purposes  from  the  date  of 
title  V  approval.  Although  section  112(1) 
generally  provides  the  authority  for 
approval  of  state  air  toxics  programs, 
title  V  and  section  112(g)  provide 
authority  for  this  limited  approval 
because  of  the  direct  linkage  between 
imple.mentation  of  section  112(g)  and 
title  V.  The  scope  of  this  approval  is 
narrowly  limited  to  section  112(g),  and 
does  not  confer  or  imply  approval  for 
purposes  of  any  other  provision  under 
the  Act.  If  Washoe  does  not  wish  to 
implement  section  112(g)  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists,  the 
EPA  may,  in  its  final  approval  action 
approve  the  alternative  instead. 

This  approval  of  Washoe's 
preconstruction  permit  program  as  a 
section  112(g)  mechanism  is  for  an 
interim  period  only,  until  the  District  is 
able  to  adopt  regulations  consistent  with 


regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  EPA's  final  promulgation  of 
section  112(g)  regulations  so  that 
Washoe,  acting  expeditiously,  will  be 
able  to  adopt  regulations  consistent  w  ith 
the  section  112(g)  regulations.  The  EPA 
is  proposing  here  to  limit  the  duration 
of  this  approval  to  12  months  following 
promulgation  by  EPA  of  section  1 12(g) 
regulations.  Comment  is  solicited  on 
whether  12  months  is  an  appropriate 
period  considering  Washoe's  procedures 
for  adoption  of  regulations. 

3.  Program  for  Straight  Delegation  of 
Sertion  112  Standards  Under  the 
Authority  of  Section  112(1)  of  the  A(M 

Requirements  for  title  V  program 
approval,  specified  in  40  CFR  70.4(b). 
encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(lj(5) 
requires  that  Washoe's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  Therefore, 
the  EPA  is  also  proposing  to  grant 
approval  under  section  112(1)(5)  and  40 
CFR  63.91  of  Washoe's  program  for 
receiving  delegation  of  section  112 
standards  that  are  unchanged  from  the 
Federal  standards  as  promulgated. 

Washoe  has  informed  EPA  that  it 
intends  to  employ  incorporation  by 
reference  as  the  mechanism  for 
accepting  straight  delegation  of  .set:tion 
112  standards.  The  details  of  this 
delegation  mechanism  will  be  set  forth 
in  a  Memorandum  of  Agreement 
between  Washoe  and  EPA,  expected  to 
be  completed  prior  to  approval  of 
Washoe's  section  112(1)  program  for 
straight  delegations.  This  program 
applies  to  both  existing  and  future 
.standards  but  is  limited  to  sources 
covered  by  the  part  70  proj^iain. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  Washoe's  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 


(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  docu:T!e;i',s 
.so  that  they  can  effectively  parti-  ipnie 
in  the  approval  process;  and 

(2)  To  ser\e  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  b\  Septerribf  r 
23, 1994.  ; 

B  Expcutivf  Order  12     6 

The  Office  of  Management  and  Biiii>;ei 
has  exempted  this  regulator>'  action 
from  Executive  Order  12866  review 

C,  Regulatory  Flexibility  Art 

Under  the  Regulatory  Flexibititv  A(  t. 
S  U.S.C.  600  et  aeq.,  EPA  must  prepare 
a  regulatory-  flexibility  analysisassessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C.  603,  604 
Alternatively,  EPA  may  certif)'  that  :hf 
rule  will  not  have  a  significant  impad 
on  a  substantial  number  of  small 
entities.  Small  entities  include  smail 
businesses,  small  not-for-profit 
enterprises,  and  goverrunent  entities 
with  jurisdiction  over  populations  o! 
less  than  50.000. 

The  EPA's  actions  under  section  n02 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Therefore,  because  this  action 
does  not  impose  any  new  requirementt^. 
it  does  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Ait. 
preparation  of  a  regulaton,'  fiexibilitv 
analysis  would  constitute  Federal 
inquiry  into  the  econom.ic 
reasonableness  of  state  action. The  Ai  i 
forbids  EPA  to  base  its  actions 
concerning  operating  permits  programs 
on  such  grounds.  Union  Electnc  Co  v 
VS.  E.P.A.,  427  U.S.  246,  256-66  (S  Ct 
1976):  42  U.S.C.  7410(a)(2). 

If  the  interim  approval  is  converted  to 
a  disapproval,  it  will  not  affect  anv 
existing  District  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  District's  submittal  does  not  affect 
its  state  enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certified  that  conversion 
from  interim  approval  to  disapproval 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
because  it  does  not  remove  existing 
District  requirements  nor  does  it 
substitute  any  new  Federal 
requirements. 

Authority:  42  l.'.S  C.7401-7b71q 
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Dated:  August  5.  1994. 
Nora  L  McGee, 

Acting  Regional  Administrator. 
IFR  Doc.  94-20812  Filed  8-23-94;  845  ani| 
BILUNG  CODE  6S60-60-F 

40  CfR  Part  180 
{OPP-300330B;  FRL-4873-8] 
RIN  2070-AC18 

Methyl  Vinyl  Ether-Maieic  Acid 
Copolymer  and  MethyJ  Vinyl  Ether 
Maleic  Acid  Copolymer  Calcium 
Sodium  Salt;  Tolerance  Exemption 

AGEMCV:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Proposed  rule. 

SUMMAHY:  This  document  modifies  the 
uses  and  categories  of  exemptions 
included  in  the  recent  regulation 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  methyl  vinyl  ether-maleic  acid 
copolymer  (CAS  Reg.  No.  25153-40-6) 
and  methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt  (CAS 
Reg.  No.  62386-95-2)  in  order  to 
correctly  list  the  exemptions  and  uses 
for  these  polymers.  EPA  is  proposing  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  these  polymers  when  used  as  inert 
ingredient  (dispersants,  seed-coating 
adiiesives)  in  piesticide  formulations 
applied  to  growing  crops,  raw 
agricultural  commodities  after  harvest 
or  animals. 

DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
30033OBI.  must  be  received  on  or  before 
September  23, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SVV.. 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132.  Crystal 
Mall,  Building  #2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  conCdential  by  marking  any 
part  of  ail  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 


the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
inspecticn  in  Rm.  1132  at  the  address 
given  aibove.  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHf  R  IhlFORMATJON  CONTACT:  By 
mail:  Tina  Levine.  Registration  Support 
BrantJi.  Registration  Division  (7505W). 
Office  of  Pesticide  Programs, 
EnviroCTiental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  numtx^r: 
26800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202.  (703)-308-8393. 
SUPPLEMENTARY  INFORMATJON: 
International  Specialty  Products  (ISP). 
1361  Alps  Rd.,  Wayne,  NJ  07470, 
submitted  petitions  (PPs  3E4260  and 
3E4261)  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a(eH,  propose  to  amend  40  CFR 
180, 1001(c)  and  (e)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  methyl  vinyl 
ether-maleic  acid  copolymer  (CAS  Reg. 
No.  25153-40-6)  and  me'thyl  vinyl  ether- 
maleic  acid  copolymer  calcium  sodium 
salt  (CAS  Reg.  No.  62386-95-2)  when 
used  as  inert  ingredients  (dispersants. 
seed-coating  adhesives)  in  pesticide 
formulations  applied  to  growing  crops, 
raw  agricultural  commodities  after 
harvest,  or  animals.  For  simplicity,  the 
exemption  from  tolerance  under  40  CFR 
180.1001(c)  was  requested  for  the  seed- 
coating  adhesive  use.  which  is  only 
applicAle  to  growing  crops,  as  well  as 
the  dispersant  use.  which  could  include 
post-harvest  uses.  The  exemption  from 
tolerance  under  40  CFR  180.1001(e) 
would  apply  to  the  use  of  the  inerts  as 
dispersants  in  formulations  applied  to 
animals. 

EPA  initially  proposed  these 
exemptions  in  the  Federal  Register  of 
March  30.  1994  (59  FR  14820);  however, 
the  proposal  incorrectly  listed  the  uses 
as  "dispersant  and  seed-coating 
adhesive,  respectively,"  implying  that 
one  polymer  would  be  used  as  a 
dispersant  and  the  other  as  a  seed- 
coating  adhesive.  In  addition,  EPA 
listed  methyl  vinyl  ether-maleic  acid 
copolymer  (CAS  Reg.  No.  25153-40-6)  as 
e.xempt  under  40  CFR  180.1001(c)  as  a 
dispersant  and  methyl  vinyl  ether- 
maleic  acid  copolymer  calcium  salt 
(CAS  Reg.  No.  62386-95-2)  as  exempt 
under  40  CFR  180.1001(e)  as  a  seed- 
coating  adhesive,  a  use  inconsistent 
with  a  clearance  for  use  on  animals. 
Despite  these  errors,  ao  comments  were 
received  on  the  proposal  and  the  error 
continued  into  the  final  rule,  which  was 
published  in  the  Federal  Register  of 


May  25. 1994  (59  FR  26950).  EPA  is 
now  proposing  to  exempt  both  polymers 
under  40  CFR  180.1001(c)  and  (e).  as 
originally  requested  and  as  set  forth 
below. 

The  basis  of  these  exemptions 
remains  that  these  chemicals  are 
polymers  which  conform  to  a  set  of 
criteria  which  identify  categories  of 
polymers  that  present  low  risk.  The 
specific  criteria  are  described  in  the 
March  30.  1994,  proposal. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  rejgulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  IOPP-300330B1.  AH 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  cf  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulator>'  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  August  10.  1994. 

Lois  Rossi, 

Acting  Director.  Registration  Division.  Office 
of  Pestickie  Programs. 

Thereibre.  it  is-proposed  that  40  CFR 
part  180  be  amended  as  follows: 


IMI 
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PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346?  qnd  371. 

2.  Section  180.1001  is  amended  in 
paragraph  (c)  in  the  tahle  therein  by 
revising  the  entry  for  methyl  vinyf 


Inert  ingredients 


ether-maleic  acid  copolymer  and  adding 
immediately  thereafter  the  entry  for 
methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt  and  in 
paragraph  (e)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
entry  for  methyl  vinyl  ether-maleic  acid 
copolymer  and  revising  the  entry  for 


Limits 


methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt,  to  a-jd 
as  fol love's: 

§  180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 


(c) 


Use 


Methyl  vinyl  ether-maleic  acid  copolymer  (CAS  Reg D..;nPf«nt  ^c^^r.^f,r^  ,^k^ 

No.  25153-40^),  minimum  number-average  molec- Dispersant.  seed-coatng  adhesive 

ular  weight  75,000.. 
Methyl  vinyl  ether-maleic  acid  copolymer  calcium  so-  n 

dum  salt  (CAS  Reg.  No.  62386-9&-2),  minimum 

number-average  molecular  weight  900,000.. 


ispersant,  seect<oating  adhesive 


(e)« 


Inert  ingredients 


Limits 


Use 


Methyl  vinyl  ether-maleic  acid  copolymer  (CAS  Reg DisnM«nt 

No.  25153-40-6).  minimum  number-average  mdec-  wspersant 

ular  weight  75.000.. 

Methyl  vinyl  ether-maletc  acid  copolymer  calcium  so-         Di«w«nt 

dium  salt  (CAS  Reg.  No.  62386-95-2).  minimum  uispersani 

number-average  molecular  weight  900.000.. 


IFR  Doc.  94-20558  Filed  8-23-94;  8:45  ami 
BiLUNO  CODE  wee-so-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart48 
[FAR  Cases  89-88] 

Federal  Acquisition  Regulation; 
Allowability  of  Value  Engineering 
Costs;  Withdrawal  of  Proposed  Rule 

AGENCY:  Department  of  Defense  (DOD), 
General  Service  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule;  withdrawal. 


SUMMARY:  The  Department  of  Defense, 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  decided  to 
withdraw  a  proposed  rule.  FAR  case  89- 
88,  Allowability  of  Value  Engineering 


Costs.  This  rule  was  initially  published 
in  the  Federal  Register  on  January  4, 
1990  (55  FR  416).  and  republished  on 
December  14, 1992  (57  FR  59274).  The 
case  proposed  a  revision  which 
specifies  that  under  the  incentive 
approach  in  value  engineering,  the 
contractor  develops  and  submits  value 
engineering  change  proposals  (VECPs) 
and  shares  in  the  savings  of  any  that  are 
accepted.  The  contract  provides  for 
payment  of  implementation  costs  if  a 
VECP  is  accepted.  The  development 
costs  for  accepted  and  unaccepted 
VECP's  shall  be  accumulated  by  value 
engineering  project  and  charged 
indirectly  if  otherwise  allowable  in 
accordance  with  Fart  31.  The 
republication  resulted  in  the  receipt  of 
30  responses.  The  substantive 
comments  ranged  from  acceptance  of 
the  rule  with  modification  to  strong 
recommendations  that  the  rule  not  be 
adopted.  Primary  concerns  included— 
the  source  of  funding  for  the  pa>Tnent  of 
development  costs  of  unaccepted 
VEO^'s.  the  documentation  and 
justiHcation  required  for  such  payments, 
and  the  administrative  impact  on  the 
Government  from  a  potential  inr.reaj^e  in 


VECP  submissions.  As  a  result  of 
discussions  with  interested  industry 
representatives  and  the  nature  of  the 
comments  received,  a  decision  was 
made  to  withdraw  the  proposed  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Beverly  Fayson,  FAR  Secretariat, 
Room  4037,  GS  Building.  Washington. 
DC  20405  (202) 501-4755. 

List  orSub)ects  in  48  CFR  Fart  48 

Government  procurement. 

Dated:  August  18,  1994. 

Harry  S.  Rosinski, 

Acting  Director.  Office  of  Federal  Acqui<:tion 
Policy. 

IFR  Doc.  94-20726  Filed  8-23-94:  8  45  h.T,| 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 


[Docket  No.  85-07;  Notice  10] 
RIN  2127-AF23 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Brake  Systems  Control 
Line  Pressure  Balance 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  correction.- 

SUMMARY:  On  July  13.  1994,  NHTSA 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  for  an 
amendment  of  the  control  line  pressure 
differential  requirements  in  Standard 
No.  121,  Air  Brake  Systems,  for 
converter  dollies  and  trailers  designed 
to  tow  another  vehicle  equipped  with 
air  brakes.  (59  PR  35672)  It  has  come  to 
the  agency's  attention  that  the  section 
titled  "PART  571— [AMENDED] •' 
contains  several  errors.  This  notice 
serves  to  correct  that  section. 

DATES:  Proposed  Effective  Date.  The 
proposed  amendments  in  this  notice 
would  become  effective  30  days  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATiON  CONTACT:  Mr 
Chris  Tinto,  Offioe  of  Vehicle  Safety 
Standards,  National  Highway  Traftlc 
Safety  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590 
(202-366-5229) 

Correction  of  Publication 

Page  35674,  column  2.  in  the 
regulatory  text  for  section  571.121, 
which  reads  "S5.3.  Control  signal 
pressure  differential"  is  corrected  to 
read  "S5.3.5  Control  signal  pre.ssure 
differential"; 

Column  2.  section  (a),  line  8,  which 
reads  "values  specified  in  S5.3.5(a)  (1) 
and  (2)"  is  corrected  to  read  "values 
specified  in  S5.3.5(a)  (1)  through  (3)": 

Column  2,  section  (1),  which  reads  "1 
p.s.i.  at  all  input  pressures  equal  to  or 
greater  than  20  p.s.i."  is  corrected  to 
read  "1  p.s.i.  at  all  input  pre.ssures  equal 
to  or  greater  than  5  p.s.i." 

Issued  on;  August  17.  1994. 
Barry  Felrice, 

Associate  Administrator  for  fluhmuking. 
IFR  Doc.  94-20633  Filed  8-23-94,  8;45  am) 
eiLUNG  CO06  4910-6»-P 


INTERSTATE  COMMERCE 
COMMBSION 

49  CFR  Part  1039 

[Ex  Pane  No.  346  (Sub-No.  35)] 

Rail  General  Exemption  Authority- 
Exemption  of  Ferrous  Recycles 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is 
considering  whether  to  exempt  from 
regulation  the  rail  transportation  of 
ferrous  recyclables.  Standard 
T  ransportation  Commodity  Code  (S'TCC) 
Nos.  40211  (iron  and  steel  scrap),  33119 
(blast  furnace,  open  hearth,  rolling  mill 
or  coke-oven  products,  NEC),  and  34912 
(steel  shipping  containers).  If  thf^.se 
commodities  are  exempted,  thpy  will  be 
added  to  the  list  of  exempt  commodities 
in  the  Commission's  regulations,  and 
the  exemption  will  be  subject  to  the 
conditions  and  limitations  provided 
therein. 

DATES:  Comments  are  due  on  September 
23, 1994. 

ADDRESSES:  Participants  must  send  an 
original  and  10  copies  of  their  statement 
referring  to  Ex  Parte  No.  346  (Sub-No. 
35)  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.]. 
SUPPLEMENTARY  iNFO«MAT10N:  The 
Association  of  American  Railroads 
(AAR).  numerous  member  railroads  in 
their  individual  capacities.''  and  the 
Institute  of  Scrap  Recycling  Indiistries, 
Inc.  (ISRI)  (collectively,  petitioners) 
have  petitioned  the  Commission  to 
institute  a  proceeding  to  consider  the 
exemption  trom  regulation  under  49 
U.S.C.  10505  of  the  rail  transportation  of 
ferrous  recycles,  i.e.,  STOC  Nos.  40211 
(iron  and  steel  scrap),  33119  (blast 
furnace,  open  hearth,  roHing  mill,  or 
coke  over  products,  NEC),  and  34912 
(steel  shipping  contair>ers).2  The 
proposed  exemption  would  be  effected 
by  adding  these  ferrous  recyclables  to 
the  list  of  exempt  commodities  set  forth 


'  Thesenilroads  are:  Buriington  Northern 
Railroad  Co..  Chicago  and  North  Western  Railway 
Company,  Consolidated  Rail  Corp.,  CSX 
Tran.sporlalion. Inc.,  Norfolk  Southern  Railway  Co., 
The  AlcMson. Topeka  and  Santa  Fe  Railway 
Company.  Soo  Line.  Inc..  Southern  Pacific 
TranspoilB»i»n  Co..  «nd  Union  Pacific  Railroad  Co. 

''  Accotrpaaying  the  pcopocal  are  supporUng 
verified  statements  from  AAR.  AAR  member 
rftilroad  Consohdated  Rail  Corp..  and  ISRl  members 
CnlirmbidJron  and  Metal  Co  and  David  ).  Joseph 
O). 


at  49  CFR  1039.lUa3  and  adding 
conforming  language  at  the  beginning  of 
the  second  full  paragraph  of  paragraph 
(a),  as  set  forth  below.  The  proposed 
exemption  would  encompass  all 
provisions  of  Subtitle  IV  of  Title  49  of 
the  United  States  Code,  subject  to  the   • 
exceptions  set  forth  in  49  CFR  1039.11, 
for  ail  rail  carriers  nationwide.  As 
discussed  below,  we  are  instituting  this 
rulemaking. 

Section  10505  requires  us  to  grant  an 
exemption  when  we  find  that:  (1) 
regulation  is  not  necessary  to  carry  out 
the  national  rail  transportation  policy  of 
49  U.S.C.  lOlOla  (NRTP);  and  (2)  either 
(a)  the  transaction  or  service  is  of 
limited  scope,  or  (b)  regulation  is  not 
needed  to  protect  shippers  from  an 
abuse  market  power.  Petitioners  asse.rt 
that  their  proposal  meets  these  criteria. 

Petitioners  propose  the  subject 
commodities  for  exemption  for  the 
following  reasons: 

(1)  Continued  regulation  of  these 
commodities  is  not  necessary  to  carry 
out  the  NRTP  at  49  U.S.C.  lOlOla. 
According  to  petitioners,  although  the 
transportation  of  this  traffic  is  highly 
competitive,  an  e.xemption  would 
further  increase  competition  for  this 
traffic  and  promote  numerous  NRTP 
goals,  such  as  (a)  increased  competition 
for  the  traffic,  (b)  safe  and  efficient 
transportation,  (c)  reduced 
administrative  burdens  for  both  rail 
carriers  and  shippers,  and  (d)  increased 
ratcmaking  flexibility  and  financial 
stability  for  rail  carriers  (including,  by 
eliminating  tariff  andcontract  filing 
requirements,  the  ability  to  lespond 
more  quickly  to  market  changes  and 
shipper  demand  for  resulting  rates  and 
services). 

Current  competition  is  reflected  in 
statistics  on  rates  and  reveniaes  from  rail 
transportation  of  ferrous  recyclables. 
These  allegedly  desnoos^ate  that  market 
share,  rates,  and  revenue  for  this  traffic 
have  all  declined  in  real  dollar  terms 
over  the  last  10-15  years.* 

(2)  The  involved  rail  transportation  is 
limited  in  scope.  The  transportation  of 
ferrous  recyclables  is  a  small  percentage 
of  total  rail  transportation.* 

(3)  This  traffic  is  sut^ject  to  significant 
intermodal,  intramodal,  and  geographic 
competition,  making  regulation 
unnecessary  to  protert  shippers  from 
market  power  abuse.  According  to 
petitioners,  this  competition  in  the 


'Petitioners  claim  that  rail  market  share  has 
dropped  since  •MI77  front  a  high  of  54.1%  to  3?% 
in  1990.  Petitioners  state  that  industry  rev-enue  per 
ton-mile  for  ferroas  recyclables  deoltaod  from  it 
cents  in  1981  to  4.9  ceiks  in  1991,  *39%  decrease. 

•  Petitioners  state  that  ferrous  recyclable  traffic 
comprised  only  1.3%  of  total  rail  carloads  of  traffic 
in  the  United  Stales  in  imi. 
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transportation  market  is  enhanced  by 
competition  in  the  market  for  the 
Gommodities  themselves. 

We  invite  comments  and  data 
t;onceming  the  proposal.  Persons 
submitting  comments  should  address 
whether  the  exemption  of  the  subjpct 
commodities  meets  the  statutory  criteria 
of  49  U.S.C,  10505.  Persons  also  may 
address  the  appropriateness  of  the 
exemption  for  any  of  these  commodirjes 
on  an  individual  basis. 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that/if  an 
exemption  is  granted,  it  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources.  We 
invite  comments  in  this  area. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b),  we 
preUminarily  conclude  that  an 
exemption  would  not  have  a  signifii^mt 
economic  impact  on  a  substantial 
number  of  small  entities.  No  new 
regulatory  requirements  would  be 
imposed,  directly  or  indirectly,  on  such 
entities.  The  impact,  if  any.  would  be  to 
reduce  the  amount  of  paperwork,  tariff 
filing,  and  related  activities.  An 
exemption,  if  granted,  would  be  based 
on  a  finding  that  (a)  the  transportation 
at  issue  is  of  limited  scope,  and/or  (b) 
regulation  of  this  transportation  is  not 
necessary  to  protect  shippers  (including 
small  shippers)  from  abuse  of  market 
power.  See  49  U.S.C.  10505(a).  Such 
findings,  if  made,  would  indicate  that  a 
significant  number  of  small  entities 
would  not  be  substantially  afret;ted.  We 
invite  comments  in  this  area. 

List  of  Subiects  in  49  CFR  Part  1039 

Agricultural  commodities, 
Intemmodal  transportation. 
Manufactured  commodities,  Railroads. 

Decided:  August  16,  1994. 

By  the  Commission.  Chairmai:  McDonald. 
Vice  Chairman  Phillips,  and  Comnir.«ioners 
Simmons  and  Morgan.  Commissioner 
Simmons  dissented  in  pari  with  a  sj-paratc 
expression. 
Vernon  A.  Wiliiams. 
Acting  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1039 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  103»-EXEMPnONS 

1.  The  authority  citation  for  part  1039 
wotild  continue  to  read  as  follows: 

Authority:  49  lJ..S,f;  10.121  aiMl  10505:  and 
5  I  I..S.C.  553. 


2.  In  §  1039.11,  paragraph  (a),  the 
following  new  entries  are  added  at  the 
end  of  the  table,  arid  the  text  following 
the  table  is  amended  in  the  first 
sentence  by  removing  the  word  •'Also" 
and  adding  in  its  place  "Other  than  the 
specific  recyclable  commodities  listed 
above,  also". 

§  1 039.1 1    Mtscetlaneous  commodities 
exempttons. 


STCC 
No. 


STCC  taf;tf 


Cooimodrty 


33119     6001-V.'eft. 

1-1-94  ...    Blast  fumance.  open 
hearth,  rolling  mill 
or  coke  oven  protJ- 
ucts,  NEC. 

3^9''2    do Steel  stepping  con- 
tainers. 

''0211     do Iron  and  steel  scrap. 


IFR  Doc.  94-20841  Filed  8-23-q4;  8:45  ami 
BILUNO  COOC  TOOa-ei-P-M 


49  CFR  Parts  1039  and  1145 
[Ex  Parte  No.  346  (Sub-No.  36)] 

Rail  Gerteral  Exemption  Authority— 
Exemption  of  Non-Ferrous  Recyclables 
and  Railroad  Rates  on  Recyclable 
Commodities 

AGENCY:  Interstate  Commerce 

Commission. 

ACTK?N;  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Commission  is 
considering  whether  to  exempt  partially 
from  regulation  the  rail  transportation  of 
non-ferrous  recyclables  set  forth  in  the 
Appendix.  If  these  commodities  are 
exempted,  they  will  be  add-d  to  the  list 
of  exempt  commodities  in  the 
Commission's  regulations  as  set  forth 
below,  and  the  exemption  will  be 
subject  to  the  conditions  and  Hniitations 
provided  therein. 

DATES:  Comments  are  due  on  September 
23. 1994. 

ADDRESSES:  Participants  must  send  an 
original  and  10  copies  of  tlieir  statement 
referring  to  Ex  Parte  No.  346  (Sub-No. 
36)  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  ComnHTt:e 
Commission,  Washir>gton.  IXi  20423. 
FOR  FURTHER  INFORMATIOW  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  ITDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  The 
Association  of  American  Railroads 
(AAR),  numerous  member  railroids  in 


their  individual  capacities.'  and  the 
Institute  of  Scrap  Recycling  Industries, 
Inc.  (ISRI)  (collectively,  petitioners) 
have  petitioned  the  Commission  to 
institute  a  proceeding  to  consider  the 
partial  exemption  from  regulation  under 
49  U.S.C.  10505  of  the  rail 
transportation  of  28  non-forrous 
recyclable  commodities.*  The  proposed 
exemption  would  be  effected  by:  (a) 
Adding  the  non-ferrous  recyclables 
listed  below  to  the  list  of  exempt 
commodities  set  forth  at  49  CFR 
1039.11(a),  (b)  adding  conforming 
lar;guage  at  the  beginning  of  the  list  in 
paragraph  (a).^  and  (c)  modifying  49 
CFR  1039.14(b)(5),  as  set  forth  below,-* 
The  proposed  exemption  would  apply 
to  all  rail  carriers  nationwide,  and 
would  encompass  all  provisions  of 
Subtitle  IV  of  Title  49  of  the  United 
States  Code,  subject  to  the  exceptions 
set  forth  in  49  CFR  1039.11,  except  the 
provisions  of  49  U.S.C.  10731(e)  relating 
to  maximum  rates. 

In  addition,  on  the  theory  that  the 
existing  regulations  are  not  compafiblt> 
with  a  market-driven  transportation 
system,  AAR  and  ISRI  have  petitioned 
the  Commis-sion  for  consideration  of 
substantial  amendments  to  49  CFR  part 
1145,  Railroad  Rates  on  Rec>clable 
Commodities,  as  set  forth  below.''  Thus, 
petitioners  seek  exemption  from 
regulation,  other  than  maximum  rate 
regulation  (and  the  limitations  at  49 
CFR  1039.1 1(a)).  for  the  rail 
transportation  of  noH-ferrous 
recyclables,  and  the  substitution  of  the 
new  maximum  rate  regulations  they 
propose  for  the  existing  regulations.  As 
discussed  below,  although  there  is  .some 
opp>osition  to  this  prop>osal,  we  are 
instituting  this  rulemaking  in  order  to 
obtain  additional  information  and 
public  <;omment. 


'  Thesr  idiiiouds  .i.-e:  B.irlinglon  Northern 
Railroad  Co..  CJiicago  and  Nonh  Western  Raitwjty 
Company.  Convili<lated  Rail  Corp.,  CSX 
Tran.<i;K)rtat.on.  Inc.  Norfolk  Southern  Kaiiway  tii,. 
iDfc  Am  .'iison.  Topeka  ar.d  Santa  Fe  Ra;lw.,y 
Company.  Soo  Lir.e.  Inc  .  Sou'twm  Patifu. 
T-T»nsponaiion  Co..  and  I'nion  Pat ifit  RpJiioi^  I  n 

■  Actompannng  Uw  propcsal  ar«>  suppolmjj 
verified  stateiwnls  from  AAR,  AAR  memljer 
rminwd  Consotidated  Rail  Corp..  and  IShl. 

•  We  are  not  entirely  clear  on  w.^ere  pelt;jo.'«;rs 
inffind  for  jh's  conforming  language  to  b*  iu.s«ti«H 
Pp:i!ioner»  .should  clarifv  tftss  matter 

*T.*ie  {x)ni.T.i8sior,  previcmsly  determined  thai 
raem^>^ior..^  for  non-lerrous  recyclable*  can  twst  bi> 
pffeded  bv  ame'^.ding  49  OR  1145.9.  ralhei  Ituii  AH 
OK  1039.  Exempt  fn.ij)  HpgUoUort—fioil  Trunsfj 
r.lSLmp  Hoper.  9  ICC  2d  957.  964  11991) 
P«i!fioni>rs  pro;Kj»e  completely  revi<.in((  49»  >k  ,v.r> 
1145  and  >nM<iad  identifying  the  exemp4ed 
(ommoditHs  in  49  0"R  1039. 

■  Petitiooers  do  not  propow  amending  iw  «1ft<f inf 
tfie  rjfeienoe  in  49  0"R  1039.1 1(a)  to  49  OH 

1145  9.  Such  action.  If  the  rules  were  adopted 
woiild  Hpix  ;ir  m"ii!.s.v-.r> 
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Proponents'  Views 

Section  10505  requires  us  to  grant  an 
exemption  when  we  Find  that:  (1) 
Regulation  is  not  necessary  to  carry  out 
the  national  rail  transportation  policy  of 
49  U.S.C.  10101a  (NRTP);  and  (2)  either 
(a)  the  transaction  or  service  is  of 
limited  scope,  or  (b)  regulation  is  not 
needed  to  protect  shippers  from  an 
abuse  of  market  power.  Petitioners 
assert  that  their  proposal  meets  these 
criteria. 

Petitioners  propose  the  subject 
commodities  for  exemption  for  the 
following  reasons: 

(1)  Continued  regulation  of  these 
commodities  is  not  necessary  to  carry 
out  the  NRTP  at  49  U.S.C.  10101a. 
According  to  petitioners,  although  the 
transportation  of  this  traffic  is  highly 
competitive,  an  exemption  would 
further  increase  competition  for  this 
traffic  and  promote  numerous  NRTP 
goals,  such  as  (a)  increased  competition 
for  the  traffic,  (b)  safe  and  efficient 
transportation,  (c)  reduced 
administrative  burdens  for  both  rail 
carriers  and  shippers,  and  (d)  increased 
ratemaking  flexibility  and  financial 
stability  for  rail  carriers  (including,  by 
eliminating  tariff' and  contract  filing 
requirements,  the  ability  to  respond 
more  quickly  to  market  changes  and 
shipper  demand  for  resulting  rates  and 
services).  Current  competition  is 
reflected  in  statistics  on  rates  and 
revenue  from  rail  transportation  of  non- 
ferrous  recyclables.** 

(2)  The  involved  rail  transportation  is 
limited  in  scope.  The  transportation  of 
non-ferrous  recyclables  is  a  small 
percentage  of  total  rail  transportation. 
and  shippers  have  access  to  alternative 
transportation  modes.  Moreover,  the 
proposed  exemption  would  not  relieve 
carriers  of  their  obligations  under  49 
U.S.C.  10731(e). 

(3)  This  traffic  is  generally 
competitive,  subject  to  intermodal, 
intramodal,  and  geographic 
competition,  making  regulation 
unnecessary  to  protect  shippers  from 
market  power  abuse.  Moreover,  shippers 
would  continue  to  have  the  protection 
of  the  mandatory  rate  cap  under  49 
U.S.C.  10731(e). 

Regarding  the  proposed  amendments 
to  49  CFR  part  1145.  petitioners  state 
that  the  proposed  streamlined 
procedure  is  designed  "to  assure  that 
rate  adjustments  do  not  exceed 
applicable  aggregate  maximum  rate 


ratios,"  and  "to  simplify  the 
implementation  of  the  Irate)  cap  and  to 
be  compatible  with  an  environment  in 
which  carriers  must  change  rates 
frequently  in  response  to  changing 
market  conditions."  Petition  at  14. 
Petitioners  further  assert  that,  "By 
agreeing  not  to  reque.st  the  even  greater 
flexibility  of  complete  deregulation, 
AAR  and  ISRI  have  removed  the  need 
for  the  Commission  to  make  a  finding 
with  respect  to  whether  continued 
regulation  of  maximum  rates  is 
necessary  for  all  non-ferrous  recyclable 
issues."  Id.  at  15  (note  omitted). 

According  to  petitioners,  the  new 
maximum  rate  regulations  they  propose 
"are  designed  to  be  self-policing  thus 
permitting  the  shipper  and  railroad  to 
work  out  adjustments  without 
Commission  intervention."  Id.  at  20. 
Parties  may  ask  the  Commission  to 
resolve  a  dispute  only  if  the  shipper  and 
railroad  are  unable  to  agree  on  the  relief 
to  be  provided  under  the  regulations.  Id. 

Opposition  to  Petition 

Huron  Valley  Steel  Corporation 
(Huron)  ^  and  Star  Recycling,  Inc.  (Star) 
have  filed  in  opposition  to  petitioners" 
proposal.  They  argue  that  the 
Commission  should  dismiss  the  petition 
because  the  proposal  would  preclude 
the  Commission  from  fulfilling  its 
statutory  mandate  with  respect  to 
recydables  rate  levels,  and  therefore 
would  violate  49  U.S.C.  10731(e).  We 
withhold  our  final  determination  with 
respect  to  their  requests  for  dismissal, 
and  elect  to  treat  their  pleadings  as 
opposition  to  AAR  and  ISRI's  petition, 
and  invite  comment  on  Huron  and 
Star's  contentions. 

Huron  and  Star  reason  that  the 
Commission  has  no  statutory  authority 
to  grant  petitioners'  proposed 
exemption.  They  argue  that  Congress 
singled  out  recyclable  or  recycled 
materials  other  than  iron  or  steel  as  a 
specific  exemption  from  the  general 
deregulatory  and  procompetitive 
purposes  of  the  Staggers  Rail  Act  of 
IQSO/  and  that  the  Commission's 
mandate  is  not  limited  or  preempted  by 
the  Commission's  exemption  authority 
at  49  U.S.C.  10505. 

Star  contends  that  the  proposal 
"would  devastate  the  ability  of  shippers 
of  recyclables  to  obtain  adequate  and 
efficient  rail  transportation  services"  by 
permitting  rail  carriers  "to  refuse  to 
provide  a  level  ser\ice  meeting 
shippers'  needs  (or  any  service  at  all). 


"AAR  reports  thai,  from  1081  to  1991.  real 
revenue  per  car  fcr  transportation  of  non-ferrous 
recyclables  declined  42%.  AAR  adds  that  rail 
market  share  In  1991  for  each  non-ferrous 
recyclable  commodity  was  25%  or  less  of  the 
m.-)rket  total. 


'  Huron  is  a  member  of  ISRI.  but  previously 
odvis<!ri  ISRJ  that  it  opposes  the  petition  and  that 
ISKJ  wBs  not  to  nie  the  pe'.ition  on  its  behalf. 

"Pub,  I..  No  9&-J48.  94  Stat.  1905  (1980).  .Section 
204  ofthc  Act.  codified  at  49  II  S.C  10731(el. 
specified  11)  addrpsspd  recyclables 


absent  the  shippers'  agreement  to 
transportation  contracts  that  would  then 
be  outside  the  Commission's  rate 
juri.'^diction,  and  would  therefore  render 
any  controls  over  rate  levels  illusory." 
Star  motion  at  3.  Huron  asserts  that  the 
partial  exemption  being  sought  fails  to 
meet  the  criteria  of  49  U.S.C.  10505. 

In  addition.  Star  contends  that  the 
"streamlined"  rate  procedures  proposed 
to  be  substituted  at  49  CFR  part  1145 
also  would  undermine  the 
Commission's  carefully  established 
balance  "between  avoidance  of 
regulatory  burden  on  the  carriers  and 
effective  supervision  of  recyclables  rate 
levels."  Star  motion  at  2.  Huron  argues 
that  the  proposed  rules  "would  be  both 
cumbersome  and  costly"",  that  they 
would  constitute  "an  impermissible 
delegation  of  the  ICC's  public  duties  to 
private  groups";  and  that  they  would 
contravene  the  law  by  permitting  the 
railroads  to  charge  rates  that  are  10 
percent  above  the  statutory  cap.  Huron 
reply  at  33.  41. 

We  invite  comments  and  data 
concerning  the  proposal  and  its 
opposition.  AUhough  we  believe  that 
the  approach  suggested  by  the  railroads 
and  ISRI  may  have  merit,  publication  of 
this  notice,  along  with  the  rules  as 
proposed  by  AAR  and  ISRI.  is  not 
intended  to  suggest  a  predisposition 
regarding  the  rules  at  this  time.  The 
proposal  makes  substantial  changes  to  a 
set  of  rules  that  were  recently  adopted 
by  the  Commission  at  the  suggestion  of 
a  coalition  of  shipper  and  carrier 
interests  by,  for  example,  providing  a  10 
percent  rate  cushion  and  eliminating  the 
prejustification  requirement  for  above- 
the-cap  rate  groups.  Proponents  should 
show  how  the  new  system  will  benefit 
shippers  and  carriers  and  will  otherwise 
advance  the  objectives  of  the  NRTP. 
Proponents  should  also  explain  in  some 
detail  how  the  new  rules  will  work  in 
practice.' 

The  opponents  of  the  proposal  have 
focused  largely  on  our  statutory 
authority  to  issue  a  partial  exemption  in 
light  of  the  specific  statutory  language 
regarding  recyclables.  Although  we 
welcome  additional  comments  on  our 
statutor>'  authority  to  adopt  the 
exemption,  commentors  objecting  to  the 
proposal  should,  in  addition,  point  out 
in  practical  terms  why.  in  their  view, 
the  proposal  will  be  unfair  to  them,  or 
otherwise  will  not  achieve  its  stated 
objective.  Commentors  may  also  address 
the  appropriateness  of  the  proposed 


"For  example,  proponents  may  wish  to  address 
in  depth  operational  questions  such  as  how  an 
■  average  rate"  is  to  be  "frozen,"  and  how  the  rulos 
are  designed  to  work  with  regard  to  proportional 
rates  and  combinations  of  local  rates. 


IMI 
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e.v.en!ptioii  f-jr  any  of  these  (.omriiLMiit:'.-; 
CD  nn  inciividiial  basis 

Environmrnta!  and  Energy 
(Considerations 

We  preliiTi'.p.arily  (nntJ-ide  th;.;.  if  .-iii 
i-xempfion  is  granted,  it  will  not 
.  sigF-Hncantly  affect  eilhtT  the  q\;,:'!»v  of 
the  hun;.in  environinpnt  or  llv 
t  or.ser\'ation  of  energy  it'suurii's  Wt- 
invite  <  o;p.p,>*-nts  in  this  artia. 

Initial  Regulatory  FlexibiMty  Analysis 

Pursnant  to  h  IJ.S.C.  fi(),^)(h).  -ai 
[jreliminariiy  conclude  that  an 
exemption  would  not  have;  a  sigiii!-;  ,,ii! 
et.onomic  imp?'  t  o'.i  a  substantia! 
number  of  .small  entities.  No  neu 
regulatory  requirements  would  be 
imposed,  direi  tly  or  indiretily.  on  such 
entities.  The  impact,  if  any,  would  h>e  to 
reduce  the  amount  of  paperwork,  tariff 
filing,  and  related  activities.  If  an 
exemption  were  granted,  it  would  t«- 
ba.sed  on  a  finding  that  (a)  the 
transportation  at  issue  is  of  limited 
scope,  and/or  (b)  regulation  oi  this 
lr;.nsportalion  is  not  ne<;essary  to 
protet;t  shippers  (including  si.ial! 
shippers)  from  abuse  of  market  power. 
See  49  U.S.C.  10,=>05|a).  Such  findings, 
if  made,  would  indicate  that  a 
sub.stantial  number  of  small  entities 
would  not  !>e  significantly  at!e(  led   \\V 
invite  comments  in  this  ana. 

List  of  .Suhfects 

49CFH  Part  W39 

Agri(.ultural  commo<lities.  b.iernKKlal 
transportation.  Manufactured 
<:ommodities,  flailroads 

49CFRpart  J 145 

Railroads,  Rates.  Retvi.lnbh- 
(ommodities. 

DfUiiii'ii:  August  lt>,  1iW4 
By  the  (jjmimssion,  Ch.iirniiu»  Mi  Doi  liWi. 
VKi'Ciiiiimiir.  I'hiilips,  0;r!-i(uis^it»ncr 

STCC  No. 


in  purt  wiih  d  •s'par.i'e  'xprf-^win 
Vemon  A.  \ViIiian!!«. 

A'tinr  S'-rrrtjn. 

NONt-FERROUS  RECYCLABLFS 


iTCC 


2051118  . 
2?94i 

22S73 

22994 

21253   . 

30311  

v3229924 
33312 

333r.2 
33332       . 
33342  

33398 

40112      . 

40212 

40213  .. 

40214  

4021950 

40221    .. 

40231 

40251 

40261 
STCC  tarifl 


Comr^odty  oesc'iption 

Biikery  waste  or  SAeepipg:  feed. 
Text;;e   viosie    gar-etted    p'oc- 

essed,  ot  recove'ed 
"ic'xtiie    fiDres.    roils,    ri^t.s    fof 

spinning. 
Packing    cicttis    or    rags     pfoc- 

fe&sed  lextiie  wastes 
Sriavjng  oi  sawdust 
Deciairred  rubtjcf 
CL-lel  (t>»oken  glass) 
Copper  mane,  flue  cu-st.  or  rest- 

cJues;      siumminos,      tailings, 

scale 
Lead    mane,    flue     dust,     slag 

skimrrHngs,  etc 
Z\nc     cross,     residue,     ashes, 

skimmrigs 
Ahjmuium       residue:        asties, 

skimfr,ir>gs,  slag,  smelting  res- 

tdues 
Misc     non-»erfous   residue,    inc 

soloer  skim,Txngs,  type  meta! 

dross,  ttn.  nickel  dross. 
Asfies;    fty    asti,    coal    cinders, 

photo    Silver    ash.    ir^jnerafoi 

ash,  meta!  beanng. 
Brass,  bronze,  copper,  ot  aHoy 

scrap,  taihngs.  or  wastes. 
Lead,  zinc,  or  aftoy  scrap;  lead 

t)or»r>gs.  z^nc  cast'rujs 
Alummum        scrap         bcrmos 

grmdirigs.  tumirigs.  to^  scrap. 
Tin  scrap:  rnetaJlic  tin.  clippings. 

drippuigs,        s^iavings.        tor 

remeiiirtg. 
Textile     waste,     waste    cotton 

rope,  rags,  nee 
Wood  scrap:    vvGodp'jip   waste, 

spent  wood,  waste  tja^k. 
Ct-^mKral    or    petroleum   waste: 

spent  acKl,  Iubnc3i(.->g  grease, 

waste  cmI 
Rubber    Of    plastic    scrap,    ci^j- 

pings  Of  trkmmings 


N0N-FE^^G'J£  Recyclablls — 
Ccntirued 


STCC 
4329114 

4029176 

4111434 

4ir.5fc0 
42ni 

421  •'2 
42311 


CcmnxxSty  oescnpton 

(.♦..jpicipa!  gaftage  *-2i'-     soSd 

digested  and  ground 
Abto  Shredder  residue 
Bags,  Old    Bu-'ap,  Q,.;r.r>y.  jutf- 

Of  rec 
Cid    tags    i^r    coni/ersion    intc 

t:-2le  ccveririgs. 
Nor-re.er>,-e   rr^.-mt    ot  cor^itv 

e'S  movir>g  in  reverse  of  toad 

ed  direction 
f  Jon  revenue  m/rnt    cl  shoo  .q 

de>rices  moving  m  re.-e-se  ci 

loaded  ditect»on. 
Revenue    nvrrrt.    oi    co.'ta  r>e's 

moving   in   reverse   ot  toadied 

drection 


For  the  reasons  set  fortli  in  the 
prwambie,  title  4'J.  (.hapter  X.  p^ns  Ki.i'r 
a!,(!  n4.S  of  the  Co«ie  of  Federal 
Regulotions  are  proposed  to  h-e  r'nerrdf-cJ 
as  follows 

PART  103^— EXEMPTIONS 

1    T!u-  authority  citation  for  pari  1(!'<«< 
would  (  ontinue  to  rr'.'.d  as  follows 

Authoiif*:  4>)  r  S<:  1(!.-}21  and  inscs  „  ,(1 

.sr.st;  ,S5).T 

2.  Ill  se;  ticii  1u:j9  11.  paragraph  laj  ■«• 
proposed  to  h*  amended  by  adding;  the 
following  sentence  at  the  end  of  tht  te\l 
pret.wl:.)g  the  table  and  by  addini;  the 
faiiou  i:!g  ent.'ies  at  ihe  end  of  the  table 
In  read  as  fo!io\.s 

§  1 039. 1 1     M'sceHaoeous  corM?K>ctittes 
exemptions. 

la)*   *    *  T.'^e  fo' lowing  commoc.'ties 
are  <»xi-.mpted  from  all  regulation  es.i^'pi 
ni.iximuni  rate  regulation  parsuarit  So  -?;•' 
L.S.C.  !0::?1(.).  subject  to  the 
exipptiors  sel  forth  in  this  set  tion 
unless  other->\  i.se  exempted  from 
rn.^ximum  ratf  rej:ulation. 


Cofnmooty 


2051118 .  6001- 


22941 
22973  .. 
22904  .. 
24293  .. 
30311  ... 
3229924 
33312  .. 
33322  ... 
33332  ... 
33342  .... 
33398  ... 


-V,  efl  1-1-94  Baker,-  was;e  c<  sweep<ng  teed 


40112 

40212 
40213 


^ Textwe  waste  gametred,  pfocessed,  o-  recove.ed 

■■*' - •■ Textile  filves,  nc  Is,  nuts  for  sp;nrttpg 

•do Packing  ctotns  or  rags:  processed  fext;'e  v,a?jps. 

■<lo Stiavtng  of  sawdust 

•do Reclaimed  rubber 

■do_ Cuflet  (broken  glassy 

'^ Copper  matte.  Cue  dust.  Of  resiooes  sKimmrngs,  tailings,  scale. 

•do „ Lead  matte.  Sue  dust,  slag  skimmings,  etc 

••*' Zinc  dross,  residue,  ashes,  skimmngs. 

^ Aluminum  residue:  ashes,  skimfT>ir-.gs,  slag,  smemng  residues. 

f^sc.  norvlerrous  residue,  inc    solder  skimmings,  type  metal  dross    tin 

nickel  dross. 

• Ashes:  fly  ash,  coal  onders,  photo  silver  ash,  mcmeralor  ash.  rtwtaJ  bea< 

tng. 

Brass,  txonze.  copper,  or  alloy  scrap,  taiungs,  or  wastes. 

Lead,  zinc,  or  alloy  scrap:  lead  txyings  zinc  casings. 


do 

do 

..do 
do 
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STCC  No.  STCC  tariff 

40214  

4021960 

40221  

40231  

40251  

40261 

40291 14  

4029176  

41 1 1434  

4111580  

42111   

42112  

4231 1   do 


Commodity 


•■<lo Aluminum  scrap:  twrings,  grindings,  turnings,  foil  scrap. 

••*> ' Tin  scrap:  metallic  tin,  clippings,  drippings,  shavings,  for  remelting. 

•do j Textile  waste:  waste  cotton,  rope.  rags.  nee. 

•do 4 Wood  scrap:  woodpulp  waste,  spent  wood,  waste  Ijark. 

••*> , Chemical  or  petroleum  waste:  spent  acid,  lutMicating  grease,  waste  oil. 

■<^ -i Rubber  or  plastic  scrap,  clippings  or  trimmings. 

■do ., Municipal  garbage  waste,  solid,  digested  and  ground. 

■  do .1 Auto  shredder  residue. 

•do » Bags,  old:  burlap,  gunny,  jute,  or  nee. 

•do ^ Old  bags  for  conversion  into  bale  covenngs. 

-do J Non-revenue  mvmt.  of  containers  moving  in  reverse  of  loaded  direction 

..do 1 


Non-revenue  mvmt.  of  shipping  devices  nroving  in  reverse  of  loaded  direc- 
tion. 
Revenue  mvmt.  of  containers  moving  in  reverse  of  loaded  direction. 


§1039.14    [Amended] 

3.  Section  1039.14,  paragraph  (b)(5)  is 
proposed  to  be  amended  by  adding 
parentheses  around  the  words  "other 
than  iron  and  steel",  removing  the 
period  and  adding  the  following  words 
to  the  end  of  the  sentence:  "to  the  e.xtent 
not  otherwise  exempted  from 
regulation." 

4.  Part  1145  is  proposed  to  be  revised 
to  read  as  follows: 

PART  1145— RAILROAD  RATES  ON 
RECYCLABLE  COMMODITIES 

1145.1  Purpose. 

1145.2  Definitions. 

1145.3  Announcement  of  statutory  cap 
levels. 

1145.4  Initial  challenge  to  individual 
movements. 

1145.5  Treatment  of  contract  rates. 

1145.6  Regulation  of  recyclable  rates. 

1145.7  Commission  review. 

1145.8  Interest. 

1145.9  Jurisdiction. 

Authority:  5  U.S.C.  553:  49  U.S.C.  10321. 
10505. 10731.  and  10707a. 

S1 145.1    Purpose. 

This  part  establishes  procedures  to 
encourage  shippers  and  carriers  to 
negotiate  directly  with  one  another  to 
secure  mutually-satisfactory  rates  on 
recyclable  commodities  or,  if  such 
agreement  cannot  be  reached, 
procedures  to  regulate  rates  on 
recyclable  commodities  in  compliance 
with  49  U.S.C.  10731(e),  and  to  afford 
relief,  including  liquidated  damages, 
rate  freezes,  rate  reductions,  reparations 
and/or  such  other  relief  as  may  be 
deemed  appropriate.  The  Commission 
will: 

■  (a)  Determine  annually  the  statutory 
cap  levels  to  apply  for  the  ensuing 
calendar  year  for  individual  Class  I 
carriers,  regions,  and  the  nation; 

(b)  Determine,  in  response  to  requests 
from  either  shippers  or  carriers  for 
dispute  resolution  the  applicable 


individual  carrier  ratio  (in  a  single  line 
move),  or  weighted  average  ratio  (in  a 
joint  line  move); 

(c)  Adjudicate  disputes  over  whether 
challeaged  rates  comply  with  this  part 
and  whether  any  relief  is  warranted;  and 

(d)  Issue  orders  directing  rate  freezes, 
reductions,  payments  of  reparations, 
and/or  such  other  relief  as  may  be 
deemed  necessary  to  comply  with  this 
part. 

§1145.2    Definitions. 

(a)  Above-cap  rate  means  a  rate  that 
produces  a  revenue/variable  cost  ratio 
above  the  Pertinent  Statutory  Cap  Level, 
on  an  annual  weighted  average  basis, 
using  all  movements  of  a  particular 
recyclable  commodity  for  a  particular 
shipper  between  a  specific  origin  and 
destination  over  a  specified  route  in  a 
full  calendar  year. 

(b)  Annual  Rate-Variable  Cost  Ratio 
means  the  ratio  of  the  Weighted  Average 
Rate  to  the  Weighted  Average  Variable 
Cost. 

(c)  Base  Year  means  the  calendar  year 
before  the  year  in  which  the  movements 
that  are  the  subject  of  a  shipper 
challenge  actually  occurred. 

(d)  Below -cap  rate  means  a  rate  that 
produces  a  revenue/variable  cost  ratio 
equal  to  or  below  the  Pertinent  Statutory 
Cap  Level,  on  an  annual  weighted 
average  basis,  using  all  movements  of  a 
particular  recyclable  commodity  for  a 
particular  shipper  between  a  specific 
origin  and  destination  over  a  specified 
route  in  a  full  calendar  year. 

(e)  Challenge  year  means  the  calendar 
year  in -which  a  shipper  files  a 
complaint  with  a  can-ier(s). 

(f)  Complaint  Kear  means  the 
calendar  year  in  which  the  movements 
that  are  the  subject  of  a  shipper 
challenge  actually  occurred. 

(g)  Freeze  Rate  means: 

(1)  A  Transition  Rate  that  has  been 
found  to  be  above  the  Pertinent 
Statutory  Cap  Level; 


(2)  A  non-Transition  Rate  that  has 
been  frozen  at  a  level  above  the 
Pertinent  Statutory  Cap  Level,  but  equal 
to  or  below  10  percentage  points  above 
the  Pertinent  Statutory  Cap  Level;  or 

(3)  A  non-Transition  Rate  found  to  be 
more  than  10  percentage  points  above 
the  Pertinent  Statutory  Cap  Level, 
reduced  to  10  percentage  points  above 
the  Pertinent  Statutory  Cap  Level,  and 
frozen  at  that  level. 

(h)  Pertinent  Statutory  Cap  Level 
means  the  cap  ratio  level  that  is 
computed  for  each  individual  carrier  (if 
a  single-line  rate)  or  weighted  average  of 
the  individual  carrier  ratios  of 
participating  carriers  (if  a  through  rate) 
for  the  Base  Year. 

(i)  Recyclable  commodities,  for 
purposes  of  this  part,  means  recyclable 
material  defined  at  49  U.S.C. 
10731(a)(1).  other  than  recyclable  or 
recycled  iron  or  steel. 

(j)  Statutory  cap  levels  means  the 
railroad  revenue  to  variable  cost  ratio 
level  referred  to  in  49  U.S.C.  10731(3). 
determined: 

(1)  As  a  national  ratio; 

(2)  As  regional  ratios  for  the  Eastern 
and  Western  regions; 

(3)  As  individual  carrier  ratios  for 
each  Class  I  railroad;  and 

(4)  As  the  weighted  average  of  the 
individual  carrier  ratios  for  each  carrier 
participating  in  a  through  moveri.ent 
over  a  specified  through  route,  weighted 
by  the  proportion  of  the  varietble  cost  of 
the  through  movement  accounted  for  by 
each  participating  carrier. 

(k)  Ten  percentage  points  above  the 
statutory  ratio  means  a  rate  that 
produces  a  revenue-variable  cost  ratio 
ten  percentage  points  above  the 
Pertinent  Statutory  Cap  Level.  For 
example,  if  the  Pertinent  Statutory  Cap 
Level  is  150  percent  of  variable  cost,  ten 
percentage  points  above  the  cap  is  160 
percent  of  variable  cost. 

(1)  Transition  Rate  means  a  Weighted 
Average  Rate  that  has  not  been 
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increased  by  more  than  the  increase  in 
the  Rail  Cost  Adjustment  Factor 
(Adjusted)  since  the  Base  Year. 

(m)  Weighted  Average  Rate  means  the 
total  paid  for  all  movements  of  a 
particular  recyclable  commodity  by  a 
particular  shipper  between  a  specific 
origin  and  destination  over  a  specified 
route  in  a  full  calendar  year,  divided  by 
the  total  number  of  movements  or  units 
of  shipment  of  that  commodity  for  that 
shipper  between  the  specific  origin  and 
destination  over  the  specified  route  in 
that  year,  to  produce  an  average  charge 
per  car,  hundred  weight,  or  other  rate 
unit  and  an  average  weight  per  car. 

(n)  Weighted  Average  Hate-Cost  Ratio 
Cap  means  the  Rate- Variable  Cost  Ratio 
Cap  of  each  carrier  participating  in  a 
through  movement,  muhiplied  by  that 
carrier's  percentage  of  the  through 
movementWeighted  Average  Variable 
Cost,  and  summed  for  all  carriers 
participating  in  the  through  movement. 

(o)  Weighted  Average  Variable  Cost 
means  the  sum  of  the  variable  cost  of 
each  movement  of  a  particular 
recyclable  commodity  for  a  particular 
shipper  between  a  specific  origin  and 
destination  overs  specified  route  in  a 
full  calendar  year  divided  by  the  total 
number  of  movement  units  of  that 
commodity  for  that  shipper  between  the 
specific  origin  and  destination  over  the 
specified  route  in  that  vear. 

§  1 145.3    Announcement  of  statutory  cap 
levels. 

Each  calendar  year,  as  soon  as  the 
Commission  can  do  so.  and  based  on  the 
latest  cost  and  revenue  data  available, 
the  Commission  will  state  the  statutory 
cap  levels  required  to  apply  for  the 
Complaint  Year.  These  cap  levels  will 
be  stated: 

(a)  Asa  national  ratio; 

(b)  As  regional  ratios  for  the  Eastern 
and  Western  regions;  and 

(c)  As  individual  carrier  ratios  for 
each  Class  1  railroad  {each  non-Class  1 
railroad  will  apply  the  regional  ratio  for 
the  region  in  which  its  operations 
predominate). 

§  1145.4    Initial  challenge  to  individual 
movements. 

(a)  Shipper  complaint  to  carrier.  A 
shipper  may  institute  a  complaint  if  it 
asserts,  with  supporting  evidence.that 
the  rate-variable  cost  rp'.io  of  a  Weighted 
Average  Rate  charged  for  movements  of 
a  particular  recyclable  commodity  from 
a  specific  origin  to  a  specific  destination 
over  a  specified  single  line  or  through 
route  exceeded  the  Pertinent  Statutory 
Cap  Level. 

(1)  Complaints  to  a  rarrier(s)  shall  be 
accompanied  by  sworn  testimony, 
including  cost  evidence,  either  adjusted 


or  unadjusted,  using  the  Commission's 
personal  computer-based  Phase  111 
URCS  Costing  Model  (or  a  successor 
model),  and  evidence  of  a  parti<;u!ar 
recyclable  commodity  shipments  made 
or  received  within  the  Complaint  Year 
over  a  specified  route  between  a  specific 
origin  and  destination. 

(2)  Complaints  to  a  carrier(s)  must 
show  that  the  Weighted  Average  Rate- 
Variable  Cost  Ratio  e.xceeded  the 
Pertinent  Statutory  Cap  Level.  In 
making  the  showing,  a  complaint  shall 
use  costs  from  the  Base  year,  indexed  to 
the  Complaint  Year.  The  statutory  cap 
ratios  shall  be  those  computed  by  the 
Commission  based  on  the  data  from  the 
Ba.se  Year.  Any  rates  charged  pursuant 
to  a  written  contract  entered  into 
pursuant  to  49  CFR  1145.5  shall  not  be 
included  in  the  weighted  average  for 
purposes  of  calculating  the  Weighted 
Average  Rate.  The  shipper  must  state 
with  specificity  the  relief  sought  and  the 
reasons  and  evidence  supporting  the 
shipper's  claim  for  relief.  The  claim 
shall  be  served  on  each  carrier 
participating  in  the  moves  not  later  than 
February  28th  of  the  Challenge  Year,  by 
first  class  mail  or  express  delivery,  or  by 
any  other  means  agreed  upon  by  shipper 
and  carrier(s). 

(b)  Carrierfs)  reply  to  shipper's 
complaint.  (1)  If  tlie  carrier(s)  agrees 
with  the  shipper's  evidence,  the 
carrier(s)  shall  reply  to  the  complaining 
shipper  in  writing,  stating  its  intention 
to  enter  into  a  settlement  agreement  for 
relief,  as  appropriate.  The  carrier(s) 
shall  serve  its  reply  on  the  shipper  not 
later  than  April  30th  of  the  Challenge 
Year  by  first  class  mail,  express 
delivery,  or  by  any  other  means  agreed 
upon  by  shipper  and  carriers). 

(2)  If  the  carrier(s)  disagrees  with  the 
shipper's  evidence,  the  carrier(s)  shall 
file  a  reply,  accompanied  by  sworn 
testimony,  including  cost  evidence, 
either  adjusted  or  unadjusted,  using  the 
Commission's  personal  computer-based 
Phase  III  URCS  Costing  Model  (or  a 
successor  model),  pointing  out  anv 
errors  in  the  data  and  calcu-tions 
submitted  to  it  by  the  shipper.  The 
carrier(s)  shall  serve  its  reply  on  the 
shipper  not  later  than  April'soth  of  the 
Challenge  Year  by  first  class  mail, 
express  delivery,  or  by  any  other  means 
agreed  upon  by  shipper  and  carrier(s). 

(c)  Shipper  rebuttal.  The  shipper  mav 
file  a  rebuttal  not  later  than  May  .^Oth 
of  the  Challenge  Year  by  first  ( lass  mail, 
express  delivery,  or  by  any  other  means 
agreed  upon  by  shipper  and  carrier(s). 

(d)  Settlement  negotiations  Shipper 
and  carrier(s)  shall  negotiate  in  good 
faith  to  reach  a  voluntary  settlement  of 
the  issues  in  any  complaint  brought 
under  this  part. 


(1)  Any  settlement  reached  under  this 
part  shall  be  in  writing  and  signed  by  a 
representative  of  both  the  shipper  and 
the  carrier(s)  within  60  days  of  the  lasl 
filing. 

(2)  If  shipper  and  carrier(s)  do  not  . 
reach  a  settlement  within  60  davs  of  the 
last  filing,  then  the  shipper  shall  sen.e 
notice  on  the  carTier(s)  if  it  intends  to 
submit  the  matter  to  the  Interstate 
Commerce  Commission  for  resalution. 
not  later  than  August  IGth  of  the 
Challenge  Year,  and  both  ship|>er  and 
t;arrier(s)  shall  make  a  joint  filing  to  the 
Commission  of  all  WTitten  evidentiary 
material  previously  provided  to  the 
other  party,  with  separate  transmittal 
letters  (not  to  exceed  four  pages)  from 
the  shipper  and  carrier(s)  which  shall 
state  the  relief  requested  but  shall  not 
include  any  new  evidence,  not  later 
than  August  31st  of  the  Challenge  Year. 

(e)  The  Commission  shall  determine 
whether  the  challenged  rate  exceeds  the 
Pertinent  Statutory  Cap  Level,  and.  if  so. 
determine  the  appropriate  remedy 
under  this  part. 

(f)  Filings  made  under  this  part  shrJI 
be  prepared  in  a  manner  consistent  with 
the  rules  of  practice  at  49  CFR  parts 
1100  through  1102  and  1104. 

§  1 1 45.5    Treatment  ot  contract  rates. 

Rates  charged  on  movements 
pursuant  to  a  rate  contract  executed  in 
writing  between  a  shipper  and  a  carrier 
will  not  be  included  in  calculating  the 
annual  Rate- Variable  Cost  Ratio  of  any 
shipper  complaint  about  a  recyclable 
rate.  Movements  made  pursuant  to  "rale 
quotations."  "exempt  tariff  circulars.  " 
or  similar  types  of  rate  publications 
normally  used  for  exempt  traffic  in  lieu 
of  published  common  carrier  tariffs  filed 
with  the  Com.mission  pursuant  to  49 
U.S.C.  10762.  incorporating  the  terms  oi 
the  Uniform  Straight  Bill  of  Lading,  and 
used  without  other  writing  or  agreement 
between  the  shipper  and  carrier  for  line 
haul  service,  shall  not  come  within  the 
definition  of  a  contract  under  this 
section. 

§  1 1 45.6    Regulation  of  recyclable  rates. 

(a)  Determination  of  whether  a  rate  is 
a  transition  rate.  (1)  A  shipper 
<;omplaining  to  a  carrier  will  compute 
the  percentage  increase  in  the  RC.'^F 
between  the  third  quarter  of  the  >enr  ol 
the  Complaint  Year  and  the  third 
quarter  of  the  Base  Year.  If  there  has 
been  a  decline  in  the  RCAF  between  tuu 
years,  then  the  percentage  increase  shall 
be  deemed  to  be  zero. 

(2)  A  shipper  complaining  to  a  earner 
will  compute  the  percentage  increase  m 
the  Weighted  Average  Rate  between  the 
Base  Year  and  the  Complaint  Year.  If 
there  has  been  a  decline  or  no  change. 
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then  the  rate  of  change  shall  be  deemed 
to  be  zero. 

(3)  If  the  percentage  increase  in  the 
Weighted  Average  Rate  in  the 
Complaint  Year  over  the  Base  Year  is 
either  zero  or  is  less  than  or  equal  to  the 
percentage  increase  in  the  RCAF,  the 
•■ate  in  question  is  a  Transition  Rate.  If 
the  percentage  increase  is  greater  than 
the  increase  in  the  RCAF,  the  rate  is  not 
n  Transition  Rate. 

(4)  For  purposes  of  comparing  rates  in 
the  Base  Year  with  rates  in  the 
Complaint  Year,  the  Weighted  Average 
Rate  per  hundred  weight  or  ton  shall  be 
used. 

(b)  Shipper  protection  against 
increases  in  Transition  Rates.  (1)  Upon 
shipper  complaint  showing  that  the 
Annual  Rate- Variable  Cost  Ratio  of  a 
Weighted  Average  Rate  that  is  a 
Transition  Rate  was  above  the  Pertinent 
Statutory  Cap  Level,  a  Transition  Rate 
will  be  frozen  for  the  Challenge  Year 
and  that  Freeze  Rate  will  not  be  further 
increased  via  RCAF  increases  or 
otherwise. 

(2)  Upon  the  shipper  s  complaint  to 
the  carrier  in  the  next  year, 
demonstrating  that  (the)  Weighted 
Average  Rate  charged  per  hundred 
weight  or  ton  exceeded  the  Freeze  Rate 
and  the  Pertinent  Statutory  Cap,  the 
<ihipper  will  be  entitled  to  liquidated 
damages  equal  to  the  amount  by  which 
the  Weighted  Average  Rate  for  the 
previous  year  exceeded  the  Freeze  Rate 
for  that  year,  multiplied  by  the  quantity 
actualiv  shipped. 

(3)  If  in  any  following  year,  the 
Weighted  Average  Rate  produces  a  ratio 
that  exceeds  the  pertinent  Statutory  Cap 
Level,  but  the  rate  is  below  an  existing 
Freeze  Rate,  the  existing  Freeze  Rate 
will  remain  in  place  for  that  year; 
however,  if  the  Weighted  Average  Rate 
produces  a  ratio  below  the  Pertinent 
Statutory  Cap  Level,  or  no  showing  is 
made  that  the  rate  produces  a  ratio 
above  the  Pertinent  Statutory  Cap  Level. 
the  rate  is  unfrozen. 

(c)  Relief  with  respect  to  rates  other 
than  Transition  Rates.  (1)  Upon  a 
shipper's  complaint  to  a  carrier  showing 
that  the  Weighted  Average  Rate  has 
been  increased  above  the  Pertinent 
Statutory  Cap  Level,  to  a  level  less  than 
or  equal  to  ten  percentage  points  above 
the  Pertinent  Statutory  Cap  Level  in  the 
previous  year,  the  shipper  shall  be 
entitled  to  a  Freeze  Rate  on  the 
movement  at  that  level  for  the  year  in 
which  the  challenge  was  filed  with  the 
carrier. 

(2)  Upon  a  shipper  complaint  to  a 
carrier  showing  that  a  Weighted  Average 
Rate  in  the  Complaint  Year  produced  a 
ratio  that  was  more  than  10  percentage 
points  above  the  Pertinent  Statutory  Cap 


Level,  the  shipper  shall  receive  as 
liquidated  damages  an  amount  equal  to 
the  difference  between  the  Weighted 
Average  Rate  actually  charged  and  the 
Weiglrted  Average  Rate  that  would  have 
applied  if  the  Rate  had  been  at  a  level 
producing  a  ratio  equal  to  10  percentage 
points  above  the  Pertinent  Statutory  Cap 
Level,  multiplied  by  the  quantity 
actually  shipped,  and  a  Freeze  Rate  for 
the  no.vt  year  will  be  set  at  that  level 
equal  to  10  percentage  point  above  the 
Pertintnt  Statutory'  Cap. 

(3)  Upon  a  shipper  complaint  to  a 
carrier  den^onstrating  that  a  Weighted 
Average  Rate  exceeded  a  Freeze  Rate  in 
the  next  Complaint  Year,  that  shipper 
shall  receive  liquidated  damages  equal 
to  the  difference  between  the  Weighted 
Average  Rate  and  the  Freeze  Rate,  and 
the  Freeze  Rate  will  remain  in  place  for 
another  year. 

(4)  Upon  shipper  complaint  to  the 
carrier  in  a  subsequent  year  showing 
that  the  Weighted  Average  Rate 
produced  a  ratio  exceeding  the  Pertinent 
Statutory  Cap  Level,  but  was  below  an 
existing  Freeze  Rate,  the  existing  Freeze 
Rate  will  remain  in  place  for  another 
year.  If  the  Weighted  Average  Rate  was 
below  the  Pertinent  Statutory,'  Cap  Level, 
or  no  showing  is  made  that  it  is  above 
the  Pertinent  Statutory  Cap  Level,  then 
the  rate  is  unfrozen. 

(d)  Treatment  of  through  rates.  (1) 
Chice  liquidated  damages  are 
determined  to  be  owed,  whether  by 
agreement  of  shipper  and  carrier  or  by 
the  Commission,  the  collecting  carrier 
shall  pay  liquidated  damages  to  the 
shipper  for  carriers  for  whom  the  carrier 
collected  charges. 

(2)  if  the  challenged  rate  is  a 
combination  of  local  or  proportional 
rates  or  is  a  multiple  independent  factor 
through  rate  (MIFTR  rate),  no  carrier 
whose  local  or  proportional  rate  or 
MIFTR  rate  factor  divided  by  the 
individual  carrier's  variable  cost 
produces  a  rate-variable  cost  ratio  below 
the  individual  carrier  Pertinent 
Statutory  Cap  Level  will  owe  liquidated 
damages,  ror  will  that  carrier's  local  or 
proportional  rate  or  MIFTR  rate  factor 
be  froten.  No  carrier  participating  in  a 
through  movement  will  contribute  a 
greater  amount  per  hundred  weight  or 
ton  shipped  than  the  amount  by  which 
its  Weighted  Average  Rate  (or  factor) 
exceeded  the  Weighted  Average  Rate  set 
at  the  carrier's  individual  Pertinent 
Statutory  Cap  Level  except  that  the 
carriers  participating  in  the  through  rate 
will  be  jointly  and  severally  liable  to  the 
shipper  for  the  full  amount  of  the 
damates  suffered  by  the  shipper. 

(e)  ki  the  event  shipper  ana  carrier(s) 
do  no<  agree  on  whether  a  rate  is  a 
Transition  Rate,  the  Pertinent  Statutory 


Cap  Level,  the  Weighted  Average  Rate. 
Weighted  Average  Variable  Cost,  or  any 
other  matter  arising  under  these 
regulations,  the  shipper  or  carrier(s) 
may  submit  the  dispute  to  the 
Commission  for  resolution  pursuant  to 
the  regulations  of  this  part. 

§  1 145.7    Commission  review. 

Four  years  after  the  regulations  of  this 
part  are  implemented,  the  Commission 
will  institute  a  proceeding  and  invite 
comments  from  all  interested  parties  on 
the  operation  of  the  regulations  of  this 
part,  and  whether  the  regulations  of  this 
part  should  be  further  revised.  The 
Commission  will  review  the  record 
developed  in  the  pro<;eeding  and  take 
whatever  action  it  deems  to  be  required. 

§1145^    Interest 

Interest  on  liquidated  damages  or  on 
reparations  ordered  by  the  Commission 
pursuant  to  this  part  v\ill  be  calculated 
in  accordance  with  the  Commission's 
regulations  on  interest.  49  CFR  part 
1141. 

§1145.9    Jurisdiction. 

The  Commission  has  regulatory 
jurisdiction  over  all  rates  on  recyclable 
commodities  subject  to  this  part,  and  no 
showing  of  railroad  market  dominance 
is  required.  The  provisions  of  this  part 
shall  not  apply,  however,  to  any  non- 
ferrous  recyclable  commodity  to  the 
extent  the  Commission  exempts  it  from 
maximum  rate  regulation.     • 

[FR  Doc.  94-20842  Filed  8-23-94;  8:45  am] 
BILLING  CODE  703S-01-P 


DEPARTMENT  OF  COMNCRCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  671, 672, 675,  and  676 
[Docket  No.  050494B;  I.D.  081194C] 

Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaslta 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Disapproval  of  fishery 

management  plan  amendments  and 

withdrawal  of  proposed  rule. 

SIMNMARY:  NMFS  announces  that  it  has 
disapproved  Fishery  Management  Plan 
(FMP)  amendments  that  would  have 
imposed  a  moratorium  on  the  entry  of 
new  vessels  into  the  Alaskan  groundfish 
and  crab  fisheries.  Therefore.  NMFS 
withdraws  the  proposed  mle  for  these 
FMP  amendments  and  for  a  moratorium 


IMI 
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in  the  halibut  fishery.  NMFS 
determined  that  provisions  of  the 
proposed  moratorium  would  violate  the 
national  standards  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  and  other 
applicable  law. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
J.C.  Ginter,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  On  June  3, 
1994,  NMFS  published  proposed 
regulations  (59  PR  28827)  that  would 
implement  proposed  Amendment  23  to 
the  FMP  for  the  Groundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands 
Management  Area,  Amendment  28  to 
the  FMP  for  Groundfish  of  the  Gulf  of 
Alaska,  Amendment  4  to  the  FMP  for 
the  Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  Area,  and  a  proposed  regulatory 
amendment  affecting  the  Pacific  halibut 
fishery  in  the  waters  in  and  off  of 
Alaska.  The  proposed  amendments 
would  have  imposed  a  temporary 
moratorium  on  the  entrance  of  new 


vessels  into  these  fisheries  to  curlail 
increases  in  fishing  capacity  and 
provide  industry  stability  while  the 
North  Pacific  Fishery  Management 
Council  (Council)  and  the  Secretary  of 
Commerce  prepare,  review,  and,  if 
approved,  implement  a  comprehensive 
management  plan  for  these  fisheries. 

NMFS  disapproved  the  proposed 
moratorium  amendments  on  August  5, 
1994,  because  certain  provisions  are  not 
consistent  with  the  Magnuson  Act's 
national  standards  and  other  applicable 
law.  The  proposed  crossover  provision 
and  qualifying  period  are  inconsistent 
with  national  standards  1,  4,  and  5,  and 
are  arbitrary  and  capricious  in  violation 
of  the  Administrative  Procedure  Act 
(APA).  In  addition,  it  is  not  clear  that 
the  proposed  moratorium  program 
adequately  considers  pre.sent 
participation  in  the  fisheries,  and, 
therefore,  violates  Magnuson  Act 
section  303(b)(6)  and  the  APA.  The 
proposed  appeals  procedure  would 
unnecessarily  duplicate  an  existing 


limited  access  appeals  procedure,  and 
so  violates  national  standard  7.  Finally, 
NMFS  found  the  proposed  moratorium 
regulatory  amendment  affecting  the 
halibut  fishery  would  violate  section 
5(a)  of  the  Northern  Pacific  Halibut  Act 
because  of  inadequate  consideration  of 
present  participation  and  the  crossover 
provision's  exacerbation  of  the 
overcapacity  problem  that  the 
moratorium  was  intended  to  control. 

NMFS  has  recommended  that  the 
Council  submit  revised  moratorium 
amendments  with  additional  supporting 
analysis  for  consideration  by  NMFS 
under  the  accelerated  review  schedule 
provided  by  the  Magnuson  Act. 

Authority:  16  U  S.C  1801  el  spq.  and  16 
IJ.S.C.  773ers«j. 

Dated;  August  18,  1994. 
Gary  Matlock, 

Program  Management  Officer,  Xdtiondl 
Marine  Fisheries  Senice. 
IFR  Doc.  94-20729  Filed  8-23-94   8  4.^  ...t:;) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

.August  19.  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
foflowing  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter 35)  since thelast  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information:  (1)  Agency 
proposing  the  information  collection;  (2) 
Title  the  information  collection;  (3) 
Form  numher(s),  if  applicable;  (4)  How 
often  the  information  is  requested;  (5) 
Who  will  be  required  or  asked  to  report; 
(6)  An  estimate  of  the  number  of 
responses;  (7)  An  estimate  of  the  total 
number  of  hours  needed  to  provide  the 
information;  (8)  Name  and  telephone 
number  of  the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-\V  Admin. 
Bldg-.^Vashington.  DC  20250.  (202) 
690-2118. 

Revision 

•  Food  Safety  and  Inspection  Service 
Official  Marking  Devices,  Labeling, 

and  Packaging  Material 
MP  Form  216,  FSIS  Form  7234-1. 

FSIS  Form  7227-1 
Recordkeeping;  On  occasion 
Businesses  or  other  for-profit;  545.895 

responses;  301,240  hours 
Lee  Puricelli  (202)  720-7163 

Extension 

•  Food  and  Nutrition  Service 

Food  Stamp  Accountability  Report 

FNS-250 

Monthly 


State  or  local  governments;  19,044 

responses;  57,132  hours 
David  Walters  (703)  305-2385 


New  Collection 

•  Food  and  Nutrition  Ser\'ice 
Nutrient  Standard  Menu  Planning 

Demonstration  Evaluation— Part  II 
On  occasion 

State  or  local  governments;  Non-profit 
institutions;  1,872  responses;  730 
hours 
John  R.  Endahl  (703)  305-2117 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
If'R  Doc  *>4-20779  Filed  R-23-94:  8:45  am] 
BILLING  CODE  M10-«1-M 


Service — Cooperative  Forestry,  USDA. 
P.O.  Box  96090.  Washington,  DC  20090- 
6090,  or  phone  (202)  205-1689.  Staff, 
(202) 205-1689. 


Forest  Service 

National  Urban  and^Community 
Forestry  Advisory  Council 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisor^'  Council 
will  meet  in  Albuquerque.  New  Mexico, 
September  9-10,  1994,  with  a  tour  of 
local  projects,  September  8,  11:30  a.m. 
to  5:30  p.m.  The  Council  is  comprised 
of  15  members  appointed  by  the 
Secretary  of  Agriculture.  The  purpose  of 
the  meeting  is  to  review  the  current 
challenge  cost-share  grant  process  and 
prepare  the  annual  report  for  Congress. 
The  meeting  will  be  Chaired  by  William 
Kruidenier  of  the  International  Society 
of  Arboriculture  and  is  open  to  the 
public.  Tim-i  will  be  provided  at  the 
beginning  of  each  major  agenda  topic  for 
public  input.  Time  to  speak  must  be 
requested  in  advance  from  the 
committee  staff.  However,  Council 
discussion  is  limited  to  Forest  Service 
staff  and  Council  members.  Persons  who 
wish  to  bring  urban  and  community 
forestry  matters  to  the  attention  of  the 
Council  may  file  written  statements 
with  the  Council  staff  before  or  after  the 
meeting. 

DATES:  The  meeting  will  be  held 
September  9-10,  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Albuquerque,  330 
Tijares  N.W.,  Albuquerque.  New  Mexico 
87102.  Send  written  statements  and/or 
requests  for  agenda  items  or 
participation  in  the  tour  to  Don  Greene. 
National  Urban  and  Community 
Forestry  Advisory  Council,  c/o  Forest 


Dated:  August  18.  1994. 
Joan  M.  Comuior, 

Deputy  Chief  for  State  and  Private  Forestry. 
[FR  D(x:.  94-20778  Filed  8-23-94;  8:45  am) 

BILLING  CODE  3410-11-M 

Food  and  Nutrition  Service 

Food  Stamp  Program:  Recipient 
Claims  CoHection:  Expansion  of  Test 
of  Offsetting  Federal  Income  Tax 
Refunds 

AGENCY:  Food  and  Nutrition  Sen'ice. 
action:  General  Notice. 


SUMMARY:  The  Department  hereby  gives 
notice  that  it.  intends  to  increase  the 
number  of  State  agencies  participating 
in  the  test  of  the  feasibility  and 
effectiveness  of  the  Federal  income  tax 
refund  offset  program  (FTROP),  Under 
FTROP,  certain  claims  against 
households  for  overissued  food  stamp 
benefits  are  offset  from  Federal  income 
tax  refunds  payable  to  individuals  liable 
for  those  claims.  This  notice  identifies 
additional  States  which  will  begin 
testing  FTROP  during  1995. 

EFFECTIVE  DATE:  This  notice  will  be 
effective  September  23, 1994. 
Implementation  of  the  expansion  of  this 
test  will  begin  September  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  I.  Porter,  Super\'isor,  Issuance  and 
Accountability  Section,  State 
Administration  Branch,  Program 
Accountability  Division,  Food  Stamp 
Program,  3101  Park  Center  Drive,  Room 
905,  Alexandria,  Virginia  22302, 
telephone  (703)  305-2385. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in. 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  3015,  Subpart  V 
(48  FR  29115),  this  Program  isexcluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 
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Executive  Order  12866 

Thts  Notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  in 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
601-612)  and  is  thus  exeitipt  from  the 
provisions  of  that  Act. 

Paperwork  Reduction  Act 

The  public  burden  for  the  reporting 
and  recordkeeping  provisions  of  FTRGP 
v.as  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  44  U.S.C.  3507.  The 
burden  was  approved  October  4,  199,"? 
(OMB  No.  0594-0446).  The  burden  was 
estimated  at  58,555  hours. 

The  reporting  and  recordkeeping 
requirements  were  specified  in  the 
Genera!  Notice  published  on  August  20, 
1991  (56  FR  41325),  which  de.-,c  ribc-d 
FTROP  procedures,  including  due 
process  notices  to  individuals,  appeal 
rights  and  related  requirements  for  State 
agencies.  Substantially  all  the  public 
burden  for  FTROP  is  associated  with 
■  due  process  notices  and  appeals. 

Supplementary  Information 

In  section  (a)  of  the  just  cited  August 
20.  1991  General  Notice,  the  Department 
advised  the  public  about  the  initial  test 
of  FTROP  and  that  it  would  advise  the 
public  of  extensions  and  expansions  of 
the  test.  In  two  subsequent  General 
Notices  published  on  August  28, 1992 
(57  FR  39176).  and  on  August  12,  1993 
(58  FR  42937).  the  Department  advised 
the  public  about  two  expansions  of 
FTROP.  In  the  August  1993  Notice, 
which  addressed  FTROP  for  1994.  the 
Department  stated  that  it  was  necessarv 
to  evaluate  how  FTROP  would  work  on 
a  broader  scale  in  States  with  more 
varying  geographic  and  demographic 
characteristics.  That  Notice  also  stated 
that  should  the  second,  broad-based  test 
prove  successful,  the  Department  was 
prepared  to  propose  regulations  to  add 


FTROP  to  the  Food  Stamp  Program 
regulations  on  a  permanent  basis. 

The  Department  intends  to  propose 
permanent  FTROP  regulations  in  late 
1994  so  that  final  regulations  will  be  in 
place  to  operate  FTROP  starting  in  1996. 
The  Department  believes  that  continued 
operation  and  expansion  of  the  test  of 
FTROP  in  1995  will  be  beneficial  to  the 
rulemaking  process.  Accordingly,  the 
Department  intends  to  extend  the  test  of 
FTROP  for  an  additional  year,  as  set 
forth  below. 

General  Notice 

Recipient  Claims  Collection:  Espamion 
of  Test  of  Offsetting  Federal  Income  Tax 

Be  funds 

F'o,'  1995.  Wl  Statea^encies  will 
participate  in  the  Federal  income  tax 
refund  offset  program  fi-TROP  )  Of  these 
32  State  agencies.  21  have  pievionsly 
panii  ipated  and  11  will  tjegin 
participating  in  FTROP  for  the  first  time 
in  1995.  The  State  agencies  participating 
for  the  first  time  are:  Arizona, 
Co'inetticut.  Indiana,  Kansas,  Nevada. 
Mississippi,  Montana,  New  Hampshire, 
Rhode  Island,  South  Dakota  and 
Wyoming.  The  21  State  agencies  v.hich 
ha\c  previously  participated  are: 
Alabama,  Arkansas,  California. 
Colorado,  Florida.  Georgia,  Illinois, 
Keniuckv,  Louisiana,  i\1aine.  New 
.Jersey,  New  Mexico,  North  Carolina, 
Oklatiorna,  Oregon,  Pennsylvania,  South 
Carolina.  Tennessee,  Utah,  West 
Virginia,  and  Wisconsin. 

In  all  other  respects,  the  test  will 
continue  to  be  conducted  according  to 
the  terms  contained  in  the  .^iiqust  20. 
1991  General  Notice. 

Ddtvri:  ,^am;st  16.  1994 

Amanda  D^w  Mjjining, 

Acting  Adirini:,trutor.  Food  and  \utritson 
Si'n.ict' 

IFR  Dor.  94-20-24  Fiird  8-2  t-ti4:  8  45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  Duty 
Administrative  Reviews  and  Request 
for  Revocation  in  Part 

AGENCY:  Import  Admmistration. 

International  Trade  Administration. 

Commerce 

ACTION:  Notice  cl  Initiation  of 

Antidumping  Duty  Administrative 

Reviews  a.nd  Request  for  Revocation  in 

Part. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidum.ping  duty  orders  with 
July  anniversary-  dales.  In  accordance 
with  the  regulations,  we  are  initiating 
tho.se  admin;.<^trative  reviews.  The 
Department  aLso  re(.eived  a  request  to 
revoke  in  part  an  antidumpingdutv 
order. 

EFFECTIVE  DATE:  Augu.st  24,  19^4- 
FOR  FURTHER  INFORMATiON  CONTACT: 
Holly  A.  Ku^^,a.  Oiilce  of  .\ntidamping 
Compliar.re.  Lmport  Administration. 
International  Trade  .\d.min:strat!on. 
U.S.  Department  of  Com.merce,  14th 
Street-and  Constitution  Avenue,  NW., 
Washington.  DC  202.30,  telephone:  (2(v) 
482-4  7,T  7. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Departm.ent  has  received  ti-mwlv 
requests,  in  accordance  with  19  CFR 
353.22(a)  (1994),  for  administrative 
reviews  of  various  antidumping  duty 
orders  with  July  anniversary  dates,  the 
Department  also  received  a  timelv 
request  to  revoke  in  part  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil 

Initiation  of  Review's 

In  accordance  with  19  CFR  353.22(c), 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  duty 
orders.  We  intend  to  issue  tfie  final 
results  of  these  reviews  not  later  than 
July  31,  1995 


Antidumping  duty  proceedings 


Brazil- 
Silicon  Metal  (A-35 1-806) 

Compantiia  Brasileira  Carbureto  de  Calcio  (CBCC) 

Camargo  Ccrrea.Metais  S.A.  (CCM) 

EletrosiieK  Belo  Horizonte  Companhia  Ferroligas  Mma  Gefais-Mmasligas 
RIMA  Eletrometalurgica  S.A.  (RIMA) 
Japan: 

Professional  Electric  Cutting  Tools  (A-588-623) 

Makita  Corporation - 


Penod  to  be  reviewed 


07/Ol/93-06'30'94 


01W9S-06'30S4 
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The  People's  Republic  of  China: 

Tapered  Roller  Bearings  and  Parts  Thereof  (A-570-601) 

Harbin  Bearing  Factory  

Luoyang  Bearing  Factory 

Wafangdian  Bearing  Factory 

Shanghai  General  Bearing  Co.,  Ltd. 

Shanghai  Rolling  Bearing  Factory 

Xiangyang  Bearing  Factory 

Chengdu  General  Beanng  Factory 

Hailin  Bearing  Factory 

Guiyang  Bearing  Factory 

Haihong  Bearing  Factory 

Lanzhou  Beanng  factory 

Xibei  Bearing  Factory 

Changzhi  Bearing  Factory 

Jining  Bearing  Factory 

Shenyang  Bearing  Factory 

Gongzhuiing  Bearing  Factory 

Jiamusi  Bearing  Factory 

Hangzhou  Bearing  Factory 

Jiangxi  Bearing  Factory 

Liangshan  Bearing  Factory 

Yantai  Bearing  Factory 

Northwest  Bearing  Plant 

Huangshi  Bearing  Factory 

Guangxi  Bearing  Factory 

Chongqing  Bearing  Factory 

Yunnan  Bearing  Factory 

Bapji  Beanng  Facrtory 

Xiarigtan  Bearing  Factory 

Shaoguan  Bearing  Factory 

Xintiang  Bearing  Factory 

The  Second  Bearing  Factory  of  Xuzhou 

Yuxi  Bearing  Factory 

Changde  Bearing  Factory 

Chengdu  Bearing  Company 

Handan  Bearing  Factory  

Xingcheng  Bearing  Factory 
Premier  Bearing  &  Equip..  Ltd. 
Chin  Jun  Industrial  Ltd. 

Sa^r!^^  Machinery  &  Equipment  Import  &  Export  Corporatwn  (CMEC) 

Henan  Machinery  &  Equipment  Import  A  Export  Corporation 

Lianoning  Machinery  &  Equipment  Import  and  Export  Corporation 

Jihn  Machmery  Import  4  Export  Corporation 

Quizhou  Machinery  Import  &  Export  Corporation 

Kenwa  Shipping  Co..  Ltd. 

Far  East  Enterprising  Co.  (H.K.)  Ltd. 

Far  East  Enterprising  (H.K.)  Co. 

Pantainer  Express  Une  Co. 

Intemwdal  Systems  Ltd. 

China  Ningbo  Inti  Economic  &  Technical  Cooperation  Corp 

China  Nmgbo  Cixi  Import/Export  Corp. 

I^mgbo  Xing  Li  Bearing  Co..  Ltd. 

Ningbo  Yinxian  Import/Export  Corp.  China 

Nmgbo  Yinxian  Import/Export  Corp.  Hong  Kong 

China  National  Machinery/Equipment  Cwp. 

China  National  Machinery  Import/Export  Corporation 

China_National  Machinery  and  Equipment  Corp./Hunan  Co    Ltd 

Santoh  HK  Ltd. 

Huuzhou  Import  and  Export  Corp. 
Ideal  ConsoHdators  Ltd. 
Cargo  Services  Far  East  Ltd. 
China  Resowces  Transportation  &  Godown  Co 
China  Travel  Service  (HK)  Ltd. 
Fortune  Network  Ltd. 

China  Jiangsu  Technical  Import/Export  Corp.        , 
China  Jiangsu  Machinery  import  and  Export  (Group)  Corp 
Shanghai  Machinery  &  Equipment  Import  &  Export  Corp 
Shanghai  Machinery  Import/Export  Corp 
'       H»*e«  Provincial  Machinery  Import  &  Export  Corporation 
Kartone  Shipping  Co..  Ltd. 
Profit  Cargo  Sennce  Co..  Ltd. 
United  Cargo  Management,  Inc. 
Zhejang  Expanded  Bearing  Co.  (China) 


06/01/93-05/31/94 


06/01/93-05/31/94 
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Antidumping  duty  proceedings 

Zhejang  Expanded  Bearing  Co.  (HK) 

Zhejang  Yongtong  Company  (China) 

Zhejang  Yongtong  Company  (HK) 

Zhejang  Mactiinery  Import/Export  Corp. 

Watangdfan  Beanng  IrxJustry  Co. 

Heilongjang  Machinery  Import/Export  Corp. 

Sharxtong  Machinery  Import/Export  Corp. 

Wafangdan  Hyatt  Bearing  Manufacturing  Co\  Ltd 

China  National  Bearing  Jomt  Export  Corp 

PFL  Pacific  Forwarding  Lid. 

Sui  Jun  International  Ltd. 

Wah  Shun  Shipping  Co..  Ltd. 

Aempac  System,  Inc. 

Xinguang  Ind.  Prod.  Import/Export  Corp  of  Slc^luan  Province 

Sunway  Lir>e.  Inc. 

Trans-Ocean  Bndge  Services,  Ltd. 

Scanwelt  Container  Line  Ltd 

Scanwell  Consolidators  &  Forwarders  Ltd. 

Ctuna  Macrtne-Buiiding  Int'l  Corp 

Hyaline  Sapping  (HK)  Co  ,  Ltd. 

Long  Trend  Ltd. 

China  National  Automo'ive  industry  Guizhou  import  Export  Corp 

Wa<v/9''  Shipping  Ltd. 

Soeca!  Line  Ltd. 

YK  Snipping  Internaticna!,  Inc. 

Blue  Anchor  Line  Co. 

Onan  Shipping  Ltd. 

Shanghai  Eea-'tng  Corporation  .- 

W,ng  TiKig  Wei  (China)  Ltd. 
Ail  other  exporters  of  tapered  roller  beanngs  are  conditionally  co%'ered  by  tnis  review 
United  Kingdotn: 

Industnal  Nitrocellulose  (A-41 2-503) 

Imperial  Chemical  Industries  PLC  ICI-NEC  .,., 

Venezuela: 

Ferros4l»con*  (A-307-807) 

CVG-Venezolana  de  Perrosilicio 

■  Inadvertently  ornitted  from  pervious  initiation  notice 


Penod  to  be  reviewed 


06  0- '93-05  3' ^-1 


C70'  93-06 '30 '94 


12 '29  92-05  31 '94 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
arcordance  with  19  CFR  353.34(b). 

These  iaitiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR  353.22(c)(1) 
and  353.25(c)(2). 

Dated.  August  16, 1994. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-20712  Filed  8-23-94,  8:45  am) 

BILLING  CODE  3S10-OS-M 


[A-421-806] 

Color  Negative  Photographic  Paper 
(CNPP)  and  Chemical  Components 
Thereof  From  the  Netherlands; 
Suspension  of  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 

SUMMAAY:  The  Department  of  Commerce 
has  decided  to  suspend  the 
antidumping  investigation  involving 


coPor  negative  photographic  paper 
(CNPP)  and  chemical  components 
thereof  from  the  Netherlands.  The  basis 
for  the  suspension  is  an  agreement  by 
the  Dutch  producers/exporters,  which 
account  for  substantially  all  of  the 
known  imports  of  these  products  from 
the  Netherlands,  to  revise  their  prices  to 
eliminate  sales  of  this  merchandise  to 
the  United  States  at  less  than  fair  value. 

EFFECTIVE  DATE:  August  24.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Preying.  Office  of  Agreements 
Comphance.  Import  Administration. 
International  Trade  Administration, 
.U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N\V.. 
Washington,  DC  20230;  telephone:  (202) 
482-3793. 

SUPPLEMENTARY  INFORMATION: 

Case  History 

On  September  20.  1993.  the 
Department  initiated  an  AD 
investigation  on  CNPP  and  chemical 
components  thereof  firom  the 
Netherlands  based  on  a  petition  filed  by 
the  Eastman  Kodak  Company.  The 
International  Trade  Commission  issued 


an  afiinriHtive  preliminary  injurv 
determination  on  October  15.  1993.  On 
March  29,  1994,  the  Departiiient 
preliminarily  determined  that  imports 
of  CNPP  from  the  Netherlands  are  being 
sold  at  less  than  fair  value  in  the  United 
States  . 

Scope  of  the  Agreement 

The  merchar.d^'*  covered  by  this 
investigation  consists  of  color  negative 
photographic  paper  (CNPP)  sensitized, 
unexposed  silver-halide  color  negative 
photographic  paper,  whether  in  master 
rolls,  smaller  rolls  or  sheets.  Su'viect 
chemical  components  are  sensitized 
(whether  chemically  or  spectrally)  and 
unsensitized  emulsions,  couplers  and 
coupler  dispersions  used  in  making 
color  negative  photographic  paper. 

Unsensitized  silver-halide  emulsions 
consist  of  silver-halide  microcrystals 
dispersed  in  a  gelatin  and  water  matrix 
after  preparation  and  washing  to  remove 
soluble  sales.  Unsensitized  emulsions 
are  naturally  sensitive  to  blue  and 
ultraviolet  light,  but  cannot  efficiently 
convert  light  to  form  a  color  image 
without  further  processing.  Sensitized 
emulsions  have  been  treated  to  increase 
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their  sensitivity  across  the  entire 
spectrum  and/or  treated  by  the  addition 
of  spectral  sensitizing  dyes  to  make  the 
emulsions  selectively  sensitive  to 
specific  wavelengths  of  light.  A  coupler 
dispersion  consists  of  a  coupler 
dispersed  in  a  water-gel  solution,  and 
may  contain  organic  solvents,  chemicals 
to  stabilize  the  coupler  and  other 
substances. 

Specifically  excluded  from  this 
suspension  agreement  are:  (1)  all  paper 
and  chemical  products  not  used  in  the 
silver-halide  process  which  are  used  in 
other  imaging  technologies:  (2) 
precursors  of  sensitized  (whether 
chemically  or  spectrally)  and 
unsensitized  emulsions  (including 
"seed  emulsions"  that  are  u.<;ed 
exclusively  in  the  process  of  producing 
unsensitized  emulsions  and  do  not 
exceed  0.25  microns  in  grain  size  (in 
cubic  edge  length)),  couplers  and 
coupler  dispersions;  and  (3)  those  items 
entered  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  3707.10.0000, 
3707.90.3000,  3707.90.6000, 
2933.19.3000,  2933.90.2500  and 
2934.90.2000,  which  are  precursors  of 
couplers,  emulsions  and  coupler 
dispersions  (except  couplers  dispersed 
in  water  gel  solution)  or  are  couplers, 
emulsions,  and  coupler  dispersions  not 
for  actual  use  in  the  color  negative 
photographic  paper  production  process. 
Products  outside  the  scope  include 
toner  and  deveIop>er  chemicals  used  in 
electrostatic  or  indirect  imaging 
processes  (e.g.,  xerography),  products 
used  in  laser  printing,  and  instant 
photography  products. 

Also  excluded  from  the  scope  of  this 
investigation  are  paper  that  is  designed 
exclusively  for  use  in  graphic  arts 
proofing,  equipment  and  does  not 
exceed  160  microns  in  thickness,  and 
emulsions  classified  under 
3707.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
that  are  used  in  the  manufacture  of 
monochrome  graphic  arts  film  or  paper 
that  are  not  used  in  the  production  of 
CNPP. 

The  CNPP  subject  to  this  investigation 
are  classifiable  under  HTSUS 
subheadings  3703.10.3030  and 
3703.20.3030.  Emulsions  are  currently 
classifiable  under  HTSUS  subheadings 
3707.10.0000  and  3707.90.3000. 
Couplers  and  coupler  dispersions  are 
currently  classifiable  under  HTSUS 
subheac^ngs  3707.90.3000, 
3707.90.6000,  2933.19.3000, 
2933.90.2500  and  2934.90.2000. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
March  1, 1993  through  August  31, 1993. 


Suspension  of  Investigation 

The  Department  consulted  with  \he: 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  We  have  determined  that  the 
agreement  will  eliminate  sales  of  this 
merchandise  to  the  United  States  at  less 
than  fair  value,  that  the  agreement  can 
be  monitored  effectively,  and  that  the 
agreement  is  in  the  public  interest.  We 
find;  therefore,  that  the  criteria  for 
suspension  of  an  investigation  pursuant 
to  section  734  of  the  Act  have  been  met. 
The  terms  and  conditions  of  the 
agreement,  signed  August  19,  1994.  are 
set  forth  in  Annex  1  to  this  notice. 

Pursuant  to  section  734(f)(2)(A)  of  the 
Act,  effective  (date  of  publication  of 
Federal  Register  notice),  the  suspension 
of  liquidation  of  all  entries,  entered  or 
withdrawn  from  warehouse,  for 
consumption  of  CNPP  from  the 
Netherlands,  as  directed  in  our  notice  of 
"Antidumping  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value,  Color  Negative  Photographic 
Paper  and  Chemical  Components 
Thereof  from  the  Netherlands"  is  hereby 
terminated.  Any  cash  deposits  on 
entries  of  CNPP  from  the  Netherlands 
pursuant  to  that  suspension  of 
liquidation  shall  be  refunded  and  any 
bonds  shall  be  released. 

Nothwithstanding  the  suspension 
agreement,  the  Department  will 
continue  the  investigation  if  we  re«;e)ve 
such  a  request  in  accordance  with 
section  734(g)  of  the  Act  within  20  days 
after  the  date  of  publication  of  this 
notice.  This  notice  is  published 
pursuant  to  section  734(f)(1)(A)  of  the 
Act. 

Dated:  August  19,  1994 
Susan  G.  Esserman, 

Assistant  Secretary  for  Imparl 
Administration. 

Annax  1:  Suspension  Agreement;  Color 
Negative  Photographic  Paper  and 
Chemical  Components  Thereof  From 
the  Metherlands 

Under  section  734  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1673c)  (the 
Act),  and  19  CFR  353.18,  the  U.S. 
Department  of  Commerce  (the 
Department)  and  the  signatory 
producers/exporters  of  color  negative 
photographic  paper  and  chemical 
components  thereof  from  the 
Netherlands  enter  into  this  suspension 
agreement  (the  Agreement).  On  the  basis 
of  this  suspension  agreement,  the 
Department  shall  suspend  its 
antidumping  investigation  initiated  on 
September  20, 1993  (58  FR  50331),  with 
respect  to  color  negative  photographic 
paper  and  chemical  components  thereof 


from  the  Netherlands,  subject  to  the 
terms  and  provisions  set  out  below, 

I  A)  Product  Coverage 

The  merchandise  subject  to  this 
Agreement  is  the  following  merchandise 
which  has  the  Netherlands  as  its  origin: 

(1 )  For  purposes  of  the  Agreement , 
color  negative  photographic  paper  is  all 
sensitized,  unexposed  silver-halide 
color  negative  photographic  paper, 
whether  in  master  rolls,  smaller  rolls  or 
sheets.  Subject  chemical  components 
are  sensitized  (whether  chemically  or 
spectrally)  and  unsensitized  emulsions, 
couplers,  and  coupler  dispersions  used 
in  making  color  negative  photographic 
paper. 

Unsensitized  silver-halide  emulsions 
consist  of  silver-halide  microcrystals 
dispersed  in  a  gelatin  and  water  matrix 
after  preparation  and  washing  to  remove 
soluble  salts.  Unsensitized  emulsions 
are  naturally  sensitive  to  blue  and 
ultraviolet  light,  but  cannot  efficiently 
convert  light  to  form  a  color  image 
without  further  processing.  Sensitized 
emulsions  have  been  treated  to  increase 
their  sensitivity  across  the  entire 
spectrum  and/ or  treated  by  the  addition 
of  spectral  sensitizing  dyes  to  make  the 
emulsions  selectively  sensitive  to 
specific  wavelengths  of  light.  A  coupler 
dispersion  consists  of  a  coupler 
dispersed  in  a  water-gel  solution,  and 
may  contain  organic  solvents,  chemicals 
to  stabilize  the  coupler,  and  other 
substances. 

Specifically  exchided  from  the 
Agreement  are:  (1)  all  paper  and 
chemical  products  not  used  in  the 
silver-halide  process  which  are  used  in 
other  imaging  technologies;  (2) 
precursors  of  sensitized  (whether 
chemically  or  spectrally)  and 
unsensitized  emulsions  (including 
"seed  emulsions"  that  are  used 
exclusively  in  the  process  of  producing 
unsensitized  emulsions  and  do  not 
exceed  0.25  microns  in  grain  size  (in 
cubic  edge  length)),  couplers  and 
coupler  dispersions;  and  (3)  those  items 
entered  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  3707.10.0000, 
3707.90.3000,  3707.90.6000, 
2933.19.3000,  2933.90.2500  and 
2934.90.2000,  which  are  precursors  of 
couplers,  emulsions  and  coupler 
dispersions  (except  couplers  dispersed 
in  water-gel  solution)  or  are  couplers, 
emulsions,  and  coupler  dispersions  not 
for  actual  use  in  the  color  negative 
photographic  paper  production  process. 
Products  outside  the  scope  include 
toner  and  developer  chemicals  used  in 
electrostatic  or  indirect  imaging 
proces.ses  (e.g.,  xerography),  products 
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used  in  laser  printing,  and  instant 
photography  products. 

Also  excluded  from  the  scope  of  the 
Agreement  is  paper  that  is  designed 
exclusively  for  use  in  graphic  arts 
proofing  equipment  and  does  not 
exceed  160  microns  in  thickness,  and 
emulsions  classified  under  subheading 
3707.10.0000  of  the  HTSUS  that  are 
used  in  the  manufacture  of  monochrome 
graphic  arts  film  or  paper  that  are  not 
used  in  the  production  of  color  negative 
photographic  paper. 

(2)  The  color  negative  photographic 
papers  subject  to  this  Agreement  are 
c!a.ssifiable  under  HTSUS  subheadings 
3703.10.3030  and  3703.20.3030. 
Emulsions  aie  currently  classifiable 
under  HTSUS  subheadings 
3707.10.0000  and  3707.90.3000. 
Couplers  and  coupler  dispersions  are 
currently  classifiable  under  HTSUS 
subheadings  3707.90.3000, 
3707.90.6000,  2933.19.3000, 
2933.90.2500  and  2934.90.2000. 

[Bj  U.S.  Import  Coverage 

The  signatory  producers/exporters 
collectively  are  the  producers  and 
exporters  in  the  Netherlands  which, 
during  the  antidumping  investigation  on 
the  merchandise  subject  to  the 
Agreement,  accounted  for  substantially 
all  (not  less  than  85  percent)  of  the 
subject  merchandise  imported  into  the 
United  States,  as  provided  in  the 
regulations.  The  Department  may  at  any 
time  during  the  period  of  the  Agreement 
require  additional  producers/exporters 
in  the  Netherlands  to  sign  the 
Agreement  in  order  to  ensure  that  not 
less  than  substantially  all  imports  into 
the  United  States  are  covered  by  the 
Agreement. 

In  reviewing  the  operation  of  the 
Agreement  for  the  purpose  of 
determining  whether  this  Agreement 
has  been  violated  or  is  no  longer  in  the 
public  interest,  the  Department  will 
consider  imports  into  the  United  States 
from  all  sources  of  the  merchandise 
described  in  Section  A  of  the 
Agreement.  For  this  purpose,  the 
Department  will  consider  factors 
including,  but  not  limited  to,  the 
following:  volume  of  trade,  pattern  of 
trade,  whether  or  not  the  reseller  is  an 
original  equipment  manufacturer,  and 
the  reseller's  purchase  price  (PP). 

(C)  Basis  of  the  Agreement 

On  and  after  the  effective  date  of  the 
Agreement,  each  signatory'  producer/ 
exporter  individually  agrees  to  make 
any  necessary  price  revisions  to 
eliminate  completely  any  amount  by 
which  the  foreign  market  value  (FMV) 
of  this  merchandise  exceeds  the  U.S. 
price  of  its  merchandise  subject  to  the 


Agreement.  For  this  purpose,  the 
Department  will  determine  the  FMV  in 
accordance  with  section  773(e)  of  the 
Act  and  U.S.  price  in  accordance  with 
section  772  of  the  Act. 

(1)  For  all  sales  occurring  on  or  after 
the  effective  date  of  the  Agreement 
through  November  30, 1994,  each 
signator>'  producer/exporter  agrees  not 
to  sell  its  merchandise  subject  to  the 
Agreement  to  unrelated  purchasers  in 
the  United  States  at  prices  that  are  less 
than  its  FMV,  as  determined  by  the 
Department  based  on  cost  information 
for  the  period  December  1.  1993. 
through  May  31,  1994.  and  provided  to 
parties  not  later  than  .Ain^ust  19, 1994; 
and 

(2)  For  all  sales  occurring  on  or  after 
December  1.  1994,  each  producer/ 
exporter  agrees  not  to  sell  its 
merchandise  subject  to  the  Agreement 
to  any  unrelated  purchaser  in  the 
United  States  at  prices  that  are  less  than 
its  FMV  of  the  merchandise,  as 
determined  by  the  Department  on  the 
basis  of  information  submitted  to  the 
Department  not  later  than  the  dates 
specified  in  section  D  of  the  Agreement 
and  provided  to  parties  not  later  than 
November  20,  February  20,  May  20,  and 
August  20  of  each  year.  This  FKIV  shall 
apply  to  sales  occurring  during  the 
fiscal  quarter  beginning  on  the  first  day 
of  the  month  follouing  the  date  the 
Department  provides  the  FMV,  as  stated 
in  this  paragraph. 

(D)  Monitoring 

Each  signatorj-  producer/exporter  will 
supply  to  the  Department  all 
information  that  the  Department  decides 
is  necessar)'  to  ensure  that  the  producer/ 
exporter  is  in  full  compliance  with  the 
terms  of  the  Agreement.  As  explained 
below,  the  Department  will  provide 
each  signatory  producer/exporter  a 
detailed  request  for  information  and 
prescribe  a  required  format  and  method 
of  data  compilation,  not  later  than  the 
beginning  of  each  reporting  period. 

(1)  Sales  Information 

The  Department  will  require  each 
producer/exporter  to  report,  on 
computer  tape  in  the  prescribed  format 
and  using  the  prescribed  method  of  data 
compilation,  each  sale  [which  includes 
further  manufactured  sales)  of  the 
merchandise  subject  to  the  Agreement, 
either  directly  or  indirectly  to  unrelated 
purchasers  in  the  United  States, 
including  each  adjustment  applicable  to 
each  sale,  as  specified  by  the 
Department. 

The  reporting  of  further 
manufacturing  costs  shall  be  in 
accordance  with  Appendix  A. 


The  first  report  of  sales  data  shall  be 
submitted  to  the  Department,  on 
computer  tape  in  the  prescribed  format 
and  using  the  prescribed  method  of  data 
compilation,  not  later  than  December 
30, 1994,  and  shall  contain  the  specified 
sales  information  covering  the  period 
August  19,  1994.  to  November  30, 1994, 
Subsequent  reports  of  sales  data  shall  be 
submitted  to  the  Department  not  later 
than  March  31,  lune  30,  September  29, 
and  December  .'^0  of  each  year,  and  each 
report  shall  contain  the  specified  sales 
information  for  the  quarterlv  period 
ending  one  month  prior  to  the  due  date, 
except  that  if  the  Department  receives 
information  that  a  possible  violation  of 
the  Agreement  may  have  occurred,  the 
Department  m.ay  request  sales  data  on  a 
monthly,  rather  thin  quarteriv  basis. 

(2)  Cost  Information 

Producer/exporters  must  request 
FMVs  for  all  subject  merchandise  that 
will  be  sold  in  the  United  States.  For 
those  products  which  the  producer/ 
exporter  is  requesting  FMVs,  the 
Department  will  require  each  producer/ 
exporter  to  report:  their  actual  cost  of 
manufacturing:  selling,  general  and 
administrative  (SG&A)  expenses;  further 
manufacturing  costs;  and  profit  data  on 
a  quarterly  basis,  in  the  prescritjed 
format  and  using  the  prescribed  method 
of  data  compilation.  Further 
manufacturing  costs  will  be  subtracted 
from  the  U.S.  sale  price  to  determine 
compliance  with  the  FMV.  As  indicated 
in  Appendix  B,  profit  from  sales  to  a 
third  country- '  will  be  utilized,  and 
countr>-specific  and  consolidated 
research  and  development  costs  will  be 
reported  by  the  producers/exporters  on 
a  quarterly  basis.  Each  such  producer/ 
exporter  also  must  report  anticipated 
increases  in  production  costs  and  may 
report  anticipated  decreases  in 
production  costs  in  the  quarter  in  which 
the  information  is  submitted  resulting 
from  factors  such  as  anticipated  changes 
in  production  yield,  changes  in 
production  process,  changes  ir. 
production  quantities  or chang's  in 
production  facilities. 

The  first  report  of  cost  data  shall  be 
submitted  to  the  Department  not  later 
than  September  29,  1994,  and  shall 
contain  the  specified  cost  data  covering 
the  period  lune  1,  1994,  through  August 
31.  1994.  Each  subsequent  report  shall 
be  submitted  to  the  Department  not  later 
than  December  30.  March  31.  June  30. 
and  September  29  of  each  year,  and 
each  report  shall  contuin  specified 


'  The  Depanmen!  wlculated  t.his  f;g\ire  tvasod  en 
information  coUectpd  during  the  period  of 
investigation. 
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infonnatioD  far  the  qtjarter  ending  one 
month  prior  to  the  due  date. 

(J)  Special  Adjustment  of  Fon^ign 
Market  Value 

If  the  Department  detRrmtiies  that  rhe 
FMV  is  determined  for  a  previous 
quarter  was  erroneous  because  the 
reported  costs  for  that  period  were 
inaccurate  or  incmoplete,  or  for  any 
other  reason,  the  Depaitnient  may  adjust 
FMV  in  a  subsequent  period  or  periods, 
unless  the  Departooent  determines  that 
Section  F  of  the  Agreement  applies. 

H)  Venfication 

Each  producer/exporter  agrees  to 
permit  full  verification  of  ail  cost  and 
sales  information  semi-annually,  or 
more  frequently,  as  the  Department 
deems  necessary. 

(5)  Bundling  or  Other  Arrcngt^int^nts 

Producers/expKirtCTs  agree  not  to 
circumvent  the  Agreement.  In 
accordance  with  the  date  set  forth  i n 
Section  D(l)  of  the  Agreement, 
producers/exporters  will  submit  a 
written  statement  to  the  Department 
certifying  that  the  sales  reportiyl  herein 
were  not,  or  are  not  part  of  or  related  to. 
any  bundbng  arrangement,  on-site 
processing  arrangement,  discount-s/free 
goods/ financing  package,  swap,  or  other 
exchartge  where  such  arrangement  is 
designed  to  cirrtiirrvent  the  basis  of  the 
Agreement. 

Where  there  is  reason  to  believe  that 
stich  an  arrangement  does  circumvent 
the  basis  of  the  Agreement,  the 
Department  will  request  produffirs/ 
exporters  to  provide  M-ifhin  15  days  all 
particulars  regarding  any  such 
agreement,  including,  but  not  limited  to. 
sales  information  pertaining  to  covered 
and  non-covered  merchandise  that  is 
manufactured  or  sold  by  producers/ 
exporters.  The  Department  will  accept 
written  comments,  not  to  exceed  30 
pages,  from  all  parties  no  later  than  l.S 
days  after  the  date  of  receipt  of  sui.h 
produf  er/exporter  information. 

If  the  Department,  after  reviewing  all 
submissions,  determines  that  such 
arrangement  circumvents  the  basis  of 
the  Agreement,  if  may,  as  it  deems  most 
appropriate,  utilize  one  of  two  option.s.- 
(1)  the  amount  of  the  effective  price 
discount  resultii^  from  such 
arrangement  shall  be  reflected  in  FMV 
in  accordance  with  Section  Di3),  or  (2) 
the  Department  shall  determine  that  the 
Agreement  has  been  violated  and  take 
action  according  to  the  provisions  under 
Section  F. 

(6)  Rejection  of  Submissions 

The  Department  m^  reject  any 
information  submitted  after  the 


deadlines  set  forth  in  this  setiior.  or  any 
information  which  it  is  Unable  to  verify 
to  its  satisfaction  If  information  is  not 
submitted  in  a  complete  and  timely 
fashion  or  is  not  fully  verifiable,  the 
Department  may  calculate  fair  valve, 
F\1V,  tadJoT  U.S.  price  based  on  best 
information  available,  as  it  detenuines 
appropriate,  unless  the  Department 
determines  that  Section  F  applies. 

IE)  DiSf:losure  and  Commiuit 

(1)  The  Department  may  make 
available  to  representatives  of  each 
domestic  party  to  the  proceeding,  under 
appropriately  drawn  administrative 
protective  orders,  business  jMt>prielary 
information  submitted  to  the 
Department  during  the  reporting  period 
as  well  as  the  results  of  its  analysis 
under  section  773  of  the  Aa. 

(2)  Not  later  than  November  1. 
February  1,  May  1,  and  August  1  of  each 
year,  tbe  Department  will  disclose  to 
each  producer/exporter  the  results  and 
the  methodology  of  the  Department's 
calculations  of  its  FMV.  At  that  time, 
the  Department  may  also  make  available 
such  information  to  the  domestic  parties 
to  the  proceeding,  in  a<;cordani:e  with 
this  section. 

(3)  Not  later  than  7  days  after  the  date 
of  disclosure  under  paragraph  E(2),  the 
parties  to  the  proceeding  may  submit 
writteo  comments  to  the  Department, 
not  to  exceed  15  pages.  Aflar  reviewing 
these  submissions,  the  Department  will 
provide  to  each  produ(.er/exporter  its 
FMV  as  provided  in  paragraph  C(2).  In 
addition,  the  Departmeut  may  provide 
sut;h  information  to  domestic  interested 
parties  as  specified  in  this  se<.tioa. 

(Ft  Violations  of  tbr  AgTrement 

If  the  Department  determines  that  the 
Agreement  is  being  or  has  been  violated 
or  no  longer  meets  the  requirements  of 
section  734  (b)  or  (d)  of  the  Act,  the 
Department  shall  take  action  it 
determines  appropriate  under  section 
734(i)  of  the  Act  and  the  regulations.  In 
the  event  that  the  Departmpnt 
def ermines  that  the  investifjaion  shall 
be  resumed,  it  will  be  resumed  on  the 
basis  of  the  original  administrative 
recoid,  and  the  statutes,  regulations, 
policids,  and  practices  in  effect  on  the 
effective  date  of  the  Agreement. 

(G)  Provision  for  Existing  Camaiitmeats 

Pursuant  to  Appendix  C  and  the  terms 
and  conditions  outlined  below, 
producers/exporters  may  continue 
shipments  under  existing  commitments 
and  their  existing  terms  for  a  period  not 
to  exceed  60  days  after  the  effective  date 
of  the  Agreement.  Recognizing  that 
certain  long-term  contracts  must  be 
renegotiated  and  that  terminatet) 


customers  may  reqture  time  to  find 
alternative  suppliers,  the  producers/ 
exporters  may  continue  shipments 
under  exi.<iting  contract  terms  for  a 
period,  the  deadline  of  which  is  equal 
to  the  earliest  of:  (1)  the  earliest  date  on 
which  an  alternative  supplier  can  begin 
supplying  the  customer;  (2)  the  earliest 
date,  not  to  ex>:eed  45  days,  on  whrrh 
an  existing  customer  has  renegotiatod 
the  con'rait  terms  with  the  producer/ 
exporter,  or  (3)  60  days  after  the 
effective  date  of  the  Agreement  to 
customers  who  are  terminated. 

Appendix  C  contains  a  list  of 
companies  subject  to  this  provision 
along  with  their  corresponding 
requirements  that  have  been  approved 
for  shipment  by  the  producer/exporter 
under  this  provision.  Total  shipments  to 
a  specific  company  may  not  exceed  that 
company's  corresponding  quantity 
listed  on  Appendix  C  or  3ie  aggregate 
for  "all  other",  in  the  case  for  smaller 
cu.stomers.  Apjjendix  Calso  contains 
the  total  shipment  quantity  alfowable 
under  this  provision  for  all  companies: 
this  amount  is  less  than  the  sunt  of  the 
individual  company  requirements  listetl 
on  Appendix  C.  This  difference  is  in 
anticipation  of  termination  prior  to  all 
permitted  shipments  taking  place  to 
individual  customers. 

If  a  company  renegotiates  or 
terminates  Its  commitments  with  the 
producer/exporter  prior  to  receiving  .ind 
accepting  its  maximum  shipments 
approved,  this  provision  no  longer 
applies  and  the  company  will  be 
removed  from  those  eligible  under 
Appendix  C.  The  remaining  quantities 
that  have  not  been  shipped,  but  were 
approved  for  a  certain  customer,  may 
not  be  used  to  increase  another 
customer's  corresponding  requirpment". 
The  maximum  customer-specific 
quantifies  listed  in  Appendix  C  cannot 
be  increased  to  account  for 
undershipments  to  other  customers.  If  a 
customer  would  like  to  accept 
additional  supply  above  and  beyond  it.s 
corresponding  quantity  listed  in 
Appendix  C,  these  sales  must  be  made 
at  or  above  the  applicable  FMV. 

If  a  company-specific  shipment  would 
bring  the  total  shipments  for  all 
companies  to  an  amount  in  excess  erf  thf 
total  quantity  allowable,  the  produf«r/ 
exporter  must  only  ship  a  quantity  that 
ensures  compliance  with  the  total 
quantity  allowablu  for  all  companies 
Any  quantities  in  excess  of  the  total 
quantity  allowable  must  be  soM  at  or 
above  the  applicable  FMV. 

The  producer/exporter  skall  notify  the 
Department  weekly  crf^eacb  shipment 
made  under  this  prorrsion  and  provide 
a  written  statement  from  the  producer/ 
ex  pewter  certifying  that  each  shrpmenf  is 
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pursuant  to  commitments  listed  in 
Appendix  C.  The  certification  must 
contain  all  particulars  concerning  each 
specific  shipment  including,  but  not 
limited  to,  customer,  date,  quantity, 
price,  and  delivery  and  particulars 
concerning  the  terms  and  conditions 
under  which  the  shipment  is  being 
made.  The  Department  will  review  and 
approve  the  certification  upon  receipt, 
thereby  monitoring  on  an  individual 
basis  all  such  shipments  to  ensure 
compliance  with  this  provision.  Where 
there  is  reason  to  believe  that 
shipments,  which  do  not  meet  the 
criteria  described  above,  have 
nonetheless  been  shipped  under  this 
provision,  and  that  certification  has 
been  made  falsely,  the  producer/ 
exporter  will  share  within  5  days  of  any 
such  request  from  the  Department  all 
particulars  regarding  such  shipment{s). 
After  reviewing  the  information,  the 
Department  will  determine  whether  the 
terms  of  this  provision  have  been 
satisfied.  If  the  Department  determines 
that  a  certification  has  been  provided 
falsely  or  does  not  meet  the 
requirements  of  this  provision.  Section 
F  of  the  Agreement  applies. 

At  the  end  of  the  60  days,  the 
Department  will  calculate  upon  request 
the  total  diff^erence  between  the  FMV  in 
effect  on  the  date  of  shipment  and  the 
actual  net  price  at  which  the  goods  were 
sold.  The  total  difference  will  be  added 
to  the  FMV  to  be  in  effect  during 
succeeding  period(s).  The  resulting 
FMV  will  apply  to  a  number  of  units 
identical  to  the  number  for  which  a 
difference  was  calculated.  The  specific 
units  to  which  this  resulting  FMV  will 
apply  will  be  those  units  first  sold  in  the 
succeeding  quarter. 

To  the  extent  necessary,  this 
provision  supersedes  the  dates  set  forth 
in  Section  C  of  the  Agreement. 

(H)  Non-Participating  Signatories 

For  signatories  which  did  not  receive 
a  questionnaire  in  the  less-than-fair- 
value  investigation  on  the  subject 
merchandise,  the  Department  will  issue, 
if  requested  in  a  timely  manner,  the 
initial  FMV  9  months  after  the  effect 
date  of  the  Agreement.  The  total  sales 
volume  made  during  the  9-month 
period  prior  to  the  issuance  of  the  initial 
FMV  may  not  exceed  the  total  sales 
volume  made  by  the  signatory  during 
the  period  January  1994  through  June 
1994.  All  sales  made  by  the  signatories 
will  be  made  during  this  9-month 
period  at  prices  that  are  not  less  than 
fair  value. 

At  the  end  of  the  initial  9  months,  the 
Department  may  upon  request  review 
all  sales  made  during  this  period.  For 
those  sales  which  have  occurred,  the 


Department  will  calculate  an  FMV  using 
information  for  the  most  recent  9-month 
period  available.  The  Department  will 
calculate  the  total  difference  between 
the  FMV  and  the  actual  price  at  which 
the  goods  were  sold.  The  total  difference 
will  be  added  to  the  FMV  to  be  in  effect 
during  the  succeeding  period(s).  The 
resulting  FMV  will  apply  to  a  number 
of  units  identical  to  the  number  for 
which  a  difference  was  calculated.  The 
specific  units  to  which  this  resulting 
FMV  will  apply  will  be  those  units  first 
sold  in  the  succeeding  quarter(s). 

For  all  sales  of  covered  merchandise 
made  after  the  9-month  period  the 
producer/exporter  must  request  an  FMV 
consistent  with  Section  D{2)  of  the 
Agreement.  Signatories  will  collect  and 
report  all  information  required  by  the 
Department  for  the  calculation  of  FMV 
in  the  format  specified  under  the 
Agreement, 

The  Department  will  consult  with  the 
signatories  regarding  data  preparation 
and  reporting  format  in  order  to  ensure 
that  all  requirements  are  met. 

To  the  extent  necessary,  this 
provision  supersedes  the  dates  set  forth 
in  Section  C  of  the  Agreement. 

(I)  Re-Export  Provision 

Imports  into  the  United  States  of 
subject  merchandise  which  are 
physically  incorporated  into  a  further 
manufactured  product  by  a  related  party 
and  are  subsequently  exported  by  the 
related  party,  are  not  covered  by  the 
Agreement  if  the  following  conditions 
apply.  Upon  request  by  the  producer/ 
exporter,  the  Department  may  approve  a 
system  which  tracks  imports  of  covered 
merchandise  through  production,  to  the 
point  of  re-export,  and  allows  for 
verification. 

The  approved  system  will  reflect  an 
understanding  between  the  Department 
and  the  producer/exporter  that  there 
have  been  a  historical  volume  of  entries 
of  covered  merchandise  imported  into 
the  United  States  and  subsequently 
exported  in  the  form  of  a  further 
manufactured  good  by  a  related  party. 
Understanding  this  histor)-,  and  taking 
into  consideration  an  element  for 
growth,  the  Department  and  the 
producer/exporter  will  agree  that  the 
volumes  of  entries  for  the  duration  of 
the  Agreement  will  not  be  inconsistent 
with  that  history.  The  producer/exporter 
agrees  to  provide  quarterly  reports 
detailing  the  entries  and  subsequent  re- 
exports which  will  be  subject  to 
verification  semi-annually  or  more 
frequently  as  the  Department  deems 
appropriate. 


(J)  Other  Provision 

(1)  In  entering  into  the  Agreement,  the 
signatory  producers/exporters  do  not 
admit  that  any  sales  of  the  merchandise 
subject  to  the  Agreement  have  been 
made  at  less-t'nan-fair-value. 

(2)  Changes  in  U.S.  legislation 
resulting  from  U.S.  implementation  of 
Article  VI  of  G.ATT  1994,  shall  be 
applicable  to  the  requirements  and 
obligations  of  the  Agreement  for  the 
period  beginning  on  the  first  full  quarter 
after  the  effective  date  of  any  such 
changes. 

(K)  Termination 

The  Department  will  not  consider 
requests  for  termination  of  this 
suspended  investigation  prior  to  August 
1999.  Termination  will  be  conducted  in 
accordance  with  section  353.25  of  the 
Department's  regulations. 

Any  producer/exporter  may  terminate 
the  Agreement  at  any  time  upon  notice 
to  the  Department.  Termination  shall  be 
effective  60  days  after  such  notice  is 
given  to  the  Department.  Upon 
termination,  the  Department  shall 
follow  the  procedures  outlined  in 
section  734(i)(l)  of  the  Act. 

(L)  Definitions 

For  purposes  of  the  Agreement,  the 
following  definitions  apply: 

(1)  U.S.  PRICE— means  the  price  at 
which  merchandise  is  sold  by  the 
producer  or  exporter  to  the  first 
unrelated  party  in  the  United  States, 
including  the  amount  of  any  discounts, 
rebates,  price  protection  or  ship  and 
debit  adjustments,  and  other 
adjustments  affecting  the  net  amount 
paid  or  to  be  paid  by  the  unrelated 
purchaser,  as  determined  by  the 
Department  under  section  772  of  the 

Apt 

(2)  FOREIGN  MARKET  VALUE— 
means  the  constructed  value  (C\  J  of  the 
merchandise,  as  determined  by  the 
Department  under  section  773  of  the  Act 
and  the  corresponding  sections  of  the 
Department's  regulations,  as  determined 
by  the  Department. 

■  (3)  PRODUCER/EXPORTER— means 
(1)  the  foreign  manufacturer  or 
producer.  (2)  the  foreign  producer  or 
reseller  which  also  exports,  and  (3)  the 
related  person  by  whom  or  for  whose 
account  the  merchandise  is  imported 
into  the  United  States,  as  defined  in 
section  771(13)  of  the  Act. 

(4)  DATE  OF  SALE— means  the  date 
on  which  the  essential  terms  of  the 
contract,  including  price,  are  agreed  and 
determinable  normally  the  date  of 
confirmation  of  sale. 

The  effective  date  of  the  Agreement  is 
the  date  on  which  it  is  published  in  the 
Federal  Register. 
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Date 


William  H.  Barring«r,  Esq., 

Willkie,  Fan  S-  Gallagher. 
For  U.S.  Department  of  Commerce. 
Date    


Susan  G.  Esaennan. 

Assistant  Secretary  for  Import 
Administration. 

APPENDIX  A— COLOR  NEGATIVE 
PHOTOGRAPHIC  PAPER  (CNPP)  AND 
CERTAIN  CHEMICAL  COMPONENTS 
FROM  THE  NETHERLANDS 
SUSPENSION  AGREEMENT 
PRINCIPLES  OF  COST 

Genera]  Fmmework 

The  cost  information  reported  to  the 
Department  that  will  form  the  basis  of 
the  FMV  calculations  for  purposes  of 
the  Agreement  must  be: 

•  comprehensive  in  nature  and  based 
on  a  reliable  accounting  system  (i.e.,  a 
system  based  on  well-established 
standards  and  can  be  tied  to  the  audited 
financial  statements]; 

•  representative  of  the  company's 
costs  incurred  for  the  general  clas  of 
merchandise; 

•  calculated  on  a  quarterly  weighted- 
average  basis  of  the  plants  or  cost 
centers  manuiactuhng  the  product; 

•  based  on  fully-absorbed  costs  of 
production,  including  any  downtime; 

•  valued  in  accordance  with  generally 
accepted  accounting  principles; 

•  reflective  of  appropriately  allocated 
common  costs  so  that  the  cost  necessary 
for  the  manufacturing  of  the  product  are 
not  absorbed  by  other  products;  and 

•  reflective  of  the  actual  cost  of 
producing  the  product. 

Additionally,  a  single  figure  should  be 
reported  for  each  cost  component. 

Cost  of  Manufacturing 

Costs  of  manufacturing  are  reported 
by  major  cost  category  and  for  raajor 
stages  of  production.  Weighted-averago 
costs  are  used  fw  a  product  that  is 
produced  at  more  than  one  facility 
(including  further  manufacturing  in  liw 
United  States);  based  on  the  cost  at  each 
facility. 

Direct  materials — cost  of  those 
materials  which  are  input  into  the 
production  process  and  physicali\ 
become  part  of  the  final  product. 

Direct  labor— cost  identified  with  a 
s-pecific  product.  These  costs  are  not 
allocated  among  products  excejjt  when 
two  or  more  proiducts  are  produced  at 
the  same  coat  center.  Direct  labor  costs 
should  include  salary,  bonus,  and 
overtime  pay,  training  expenses,  and  ail 


fringe  benefits.  Any  contracted-labor 
expeese  should  reflect  the  actual  billed 
cost  or  the  actual  costs  incurred  by  the 
subcontractor  when  the  corporation  has 
influence  over  the  contractor. 

Factory  overhead — overhead  costs 
include  indirect  materials,  indirect 
labor,  depreciation,  and  other  fixed  and 
variable  expenses  attributable  lo  a 
production  line  or  factory.  Because 
overhead  costs  are  typically  incurred  for 
an  entire  production  line,  an 
appropriate  portion  of  those  costs  must 
be  allocated  to  covered  products,  as  well 
as  any  other  products  produced  on  that 
line.  Acceptable  cost  allocations  can  be 
based  on  labor  hours  or  machine  hours. 
Overhead  costs  should  al.so  reflect  any 
idle  or  downtime  and  be  fully  absorbed 
by  the  products. 

Cost  of  Production  (COP) 

Is  equal  to  the  sum  of  materials,  labor, 
and  overhead  (COM)  plus  SG&A 
expenses  in  the  home  market  (HM). 

SGAA — those  expenses  incurred  for 
the  operation  of  the  corporation  as  a 
whole  and  not  directly  related  to  the 
manufacture  of  a  particular  product. 
They  include  corporate  general  and 
administrative  expenses,  financing 
expenses,  financing  expenses,  and 
general  research  and  development 
expenses.  Additionally,  direct  and 
indirect  selling  expenses  inciirred  in  the 
HM  for  sales  of  the  product  under 
investigation  are  included.  Such 
expenses  are  allocated  over  cost  of 
goods  sold. 

CnnstTucted  Value 

Is  e^ual  to  the  sum  of  materials,  labor, 
and  overhead  (COM)  and  SG&A 
expenses  plus  profit. 

Calculation  of  Suspension  Agreement 
FMVs 

FMVs  (for  purposes  oi  the  Agreement) 
are  calculated  by  adjusting  the  CV  and 
are  provided  for  both  PP  and  ESP 
transactions.  In  effect,  any  expenses 
uniquely  associated  with  the  covered 
products  sold  in  the  HM  are  subtracted 
from  the  CV,  and  any  snch  expenses 
which  are  uniquely  associated  with  the 
covered  products  sold  in  the  United 
States  are  added  to  the  CV  to  calculate 
the  FMV. 

Purchase  price — price  at  which  the 
exported  merchandise  is  .sold  to  the  first 
unrelated  buyer  when  the  sale  occurs 
prior  to  the  importation.  Typically, 
when  the  producer  sells  directly  to  an 
unrelated  U.S.  importer  or  to  a  foreign 
tradint  company  for  export  to  the 
United  States.  For  PP  FT^A^s,  the  CV  is 
adjusted  for  movement  costs,  packing 
costs,  and  differences  in  direct  selling 
expenses  such  as  commissions,  rredit. 


warranties,  technical  services, 
advertising,  and  sales  promotion. 

Exporter's  sales  price — price  at  which 
the  exported  merchandise  is  sold  to  tho 
first  unrelated  buyer  after  importation 
into  the  United  States.  Typically,  when 
a  related  party  in  the  United  States 
makes  the  sale.  For  ESP  FMVs,  the  CV 
is  adjusted  similar  to  PP  sales,  with 
differences  for  adjustments  to  U.S.  aud 
HM  indirect-selling  expenses. 

Home  market  direct-selling 
expenses — expenses  that  are  incunvd  as 
a  direct  resuU  of  a  sale.  These  include 
such  expenses  as  commissions,  co-op 
advertising,  discounts  and  rebates, 
credit,  warranty  expenses,  freight  costs, 
etc.  Certain  direct-selling  expenses  are 
treated  individually.  They  include: 

Commission  expenses — ^payments  to 
unrelated  parties  for  sales  in  the  HM. 

Credit  expenses — expenses  incurred 
for  the  extension  of  credit  to  the  HM 
customers. 

Movement  expenses — freight, 
brokerage  and  handling,  packing,  and 
insurance  expenses. 

Home  market  indirect-selling 
expenses — fixed  portion  of  a 
corporation's  expenses  and  includes 
such  items  as  salaries  of  administrative 
personnel,  warehousing  expenses, 
advertising  expenses,  and  sales 
promotion.  These  expenses  will  not 
increase  or  decrease  depending  on 
production  or  sales. 

U.S.  direct-selling  expenses — the 
same  as  HM  direct-selling  expenses 
except  that  they  are  incurred  in  the 
United  States  for  sales  in  the  Unite<l 
States. 

Movement  expenses — additional 
expenses  incidental  to  importation  into 
the  United  States.  Typically  include 
U.S.  inland  freight,  insurance,  brokerage 
and  handling  expenses,  U.S.  Customs 
duties,  and  international  ocean,  air,  or 
land  freight 

U.S.  indirect-selling  expenses — 
include  geoeral-fixed  expenses  incurrtn) 
by  the  U.S.  sales  subsidiary  or  related 
exporter  for  sales  to  the  United  Slates. 
They  may  also  include  a  portion  of 
indirect  expenses  inciured  in  the  HM 
for  export  sales. 

Further  Manufacturing 

Further  manufactiuing  costs  are 
calculated  by  taking  the  sum  of  CC^, 
plus  SG&A  expenses,  plus  profit  in  the 
U.S.  market  for  further  manufecturing. 
Where  further  manufacturing  modifies 
the  subject  merchandise  to  the  extent 
that  the  finished  product  is  ira  longer 
within  the  scope  of  the  investigatran. 
the  Department  will  provide  its 
calculations  of  further  manufiictDring. 
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For  ESP  Transactions 

direct  materials 

+  direct  labor 

+  factory  overhead 

=  Cost  of  Manufacturing 

+  home  market  see- A' 

-  Cost  of  Production 
+  Profit^ 

=  Constructed  Value 

+  U.S.  direct-selling  expense 

+  U.S.  indirect-selling  e.xpense 

+  U.S.  commission  expense 

+  U.S.  movement  expense 

+  US.  credit  expense 

-  HM  direct-selling  expense 

-  HM  indirect-selling  expense  ■* 

-  HM  commission  expensf 

-  H\i  credit  expensf 
=  FMV  for  ESP  sales 


Ult  p  inarUt  SCa.-X 


..-.t  !;c 


of  ihe  co>t  of  manur. 


10  ;)■■■ 


uljctu'-ing. 


[.ri). 


'P-r/:-.:  ."-.■.LSI  b?  a'  U-j';«  8  [;>-:crv.l  cf  liv  (.c:--;  of 

'T  .'•.:s  oxpe.n.'io  is  capped  .ir.d  tan  be  no  grejicr 
ir.  f::.",>r  (1)  the  to'al  of  L'.S  li-.dirpct-sellirg 
ppp.se  or  (2)  t.he  combi.-ed  total  of  i;.S.  ind';re(  :- 
i."S  expense  and  I,'  S  toT,niis^:on  wh'T.  •in  IIM 
::'.:^  -s.o-ji  dre  paid 


For  PP  Transactions 

direct  materials 

+  direct  labor 

+  factory-  overhead 

=  Cost  of  Manufacturing 

+  home  market  SG&A  ' 

=  Cost  of  Production 

-^  Profit'' 

=  Constructed  Vaiue 

+  U.S.  direct-seiling  expense 

+  U.S.  commission  expanse 

+  US  movement  expense 

^  U.S.  credit  expense 

-  HM  direct-seiling  expen.se 

-  HM  commission  expense " 

-  HM  creda  f:xpen>.e 
=  FM'v'  for  FP  sj.les 

For  Further  Man'ufdc'.T,:!" 

ciire<:t  niater,a'.s 
^     direct  labor 


'  Hi.it'i  market  Si.&A  m.i.>;  beat  Irasi  "lO  i)ercpn: 
of  the  cost  of  mar. I. 'art  1.1  ring. 

'■l'rot~t  mist  tie  ,'.\  'u-a^t  H  ;)prci>r,t  of  ;h°  c  o<i'  of 
prndaCtion 

"I:  the  compdny  does  not  have  HM  commissions. 
liM     ;drecisare  sujiratSod  or.lv  i:p  to  the  amour.l 
o!  I   S,  rommtss^'^tis. 


-t-     factory  overhead 
=    Cost  of  Further  Manufacturing 
+    further  manufartunng  SG&A 
=     Further  Manufacturing  Cost  of 
Production 

+    further  manufacturing  pre  f:t 

-     Total  Further  Manufacturing  Costs 

Appendix  B — Profit  Calculation 

The  profit  figure  represents  the  profa  from 
sales  of  CNPP  to  unrelated  cvstomers  in 
Germanv  during  the  period  of  Investigation 
(PO!)  The  Df^partrr.t,'i;t  corf.ptjted  the  profit 
percentiig*'  in  the  f'l'.^.vvi.-o':;-.  ,^.,<.r 
G^oss  Sales  Prit  c 

— Discounts 

— Rebitps 

^Moven.t  nt  E\;'HT.sf\ 
=  Nrt  Pr:c:f 

L'^ss  Q:-,  uf  iTCii.,(.';i.n  (r::.it<T!6ls,  labor 
(■■'  prh('a(i.  sei.i.'^g.  genera!  and 
adniinistrarve  eioenses.  infrest.  otiier. 


=  l'n 


p<,<  •..:-!■' 

t  pe:  ;:d:~s3rt:o; 
n-  pea'^ntdSOifr.; 
tnnsai  iio';s  CXi'i' 

i   !  IT.  on! 
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I 


CUSTOMER 


Total  Company- Specific 
Shipment  Cap 
I  (sq.  meters) 


Total  Company- Specific 

Shipment  Cap 
(sq.  feet) 


"Total  Overall 
Shipment  Cap* 


nv:  oi  co.T,p.-r,  -  specific  shipments  may  not  exceed  ihe  iciaroverall  cap. 
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Color  Negative  Photographic  Paper 
(CNPP)  and  Chemical  Components 
Thereof  from  Japan;  Suspension  of 
Investigation 

AGENCY:  Import  Administration, 
international  Trade  Administration. 
Comnierce. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Commerce 
tias  decided  to  suspend  the 
antidumping  investigation  involving 
color  negative  photographic  paper 
(CNPP)  and  chemical  components 
thereof  from  Japan.  The  basis  for  the 
suspension  is  an  agreement  by  the 
Japanese  producers-'exporters,  which 
account  for  substantially  all  of  the 
known  imports  of  these  products  from 
la  pan,  to  revise  their  prices  to  eliminate 
sales  of  this  merchandise  to  the  United 
States  at  less  than  fair  value. 
EFFECTIVE  DATE:  August  24.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Presing,  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.VV.. 
Washington.  D.C.  20230;  telephone: 
(202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Case  History 

On  September  20.  1993.  the 
Depa-^tment  initiated  an  AD 
investigation  on  CNPP  and  chemical 
components  thereof  from  Japan  based 
on  a  petition  Oied  by  the  Eastman 
Kodak  Company.  The  International 
Trade  Commission  issued  an  affirmative 
preliminary  injury  determination  on 
October  15. 1993.  On  March  29,  1994. 
the  Department  preliminarily 
determined  that  imports  of  CNPP  from 
Japan  are  being  sold  af  less  than  fair 
value  in  the  United  States. 

Scope  of  the  Agreement 

The  merchandise  covered  by  this 
investigation  consists  of  color  negative 
photographic  paper  (CNPP)  sensitized, 
unexposed  silver-hialide  color  negative 
photographic  paper,  whether  in  master 
rolls,  smaller  rolls  or  sheets.  Subject 
chemical  components  are  sensitized 
(whether  chemically  or  spectrally)  and 
unsensitized  emulsions,  couplers  and 
coupler  dispersions  used  in  making 
color  negative  photographic  paper. 

Unsensitized  silver-halide  emulsions 
consist  of  silver-halide  microcrystals 
dispersed  in  a  gelatin  and  water  matrix 
after  preparation  and  washing  to  remove 
soluble  salts.  Unsensitized  emulsions 
are  naturally  sensitive  to  blue  and 


ultraviolet  ligh?,  but  cannot  efficientlv 
convert  light  to  form  a  color  image 
without  hirther  processing.  Sensitized 
emulsions  have  been  treated  to  increase 
their  sensitivity  across  the  entire 
spectrum  and/or  treated  by  the  addition 
of  spectral  sensitizing  dye's  to  make  the 
emulsions  selectively  sensitive  to 
specific  wavelengths  of  light.  A  coupler 
dispersion  consists  of  a  coupler 
dispersed  in  a  water-gel  solution,  and 
may  contain  organic  solvents,  chemicals 
to  stabilize  the  coupler  and  other 
substances 

Specifically  excluded  from  this 
suspension  agreement  are:  (1)  all  paper 
and  chemical  products  not  used  in  the 
silver-halide  process  which  are  used  in 
other  imaging  technologies;  (2) 
precursors  of  sensitized  (whether 
chemically  or  spectrally)  and 
unsensitized  emulsions  (including 
"seed  emulsions"  that  are  used 
exclusively  in  the  process  of  producing 
unsensitized  emulsions  and  do  not 
exceed  0.25  microns  in  grain  size  (in 
cubic  edge  length)),  couplers  and 
coupler  dispersions;  and  (3)  those  items 
entered  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  3707.10.0000, 
3707.90.3000,  3707.90.6000, 
2933.19.3000.  2933.90.2500  and 
2934.90.2000.  which  are  precursors  of 
couplers,  emulsions  and  coupler 
dispersions  (except  couplers  dispersed 
in  water  gel  solution)  or  are  couplers, 
emulsion,  and  coupler  dispersions  not 
for  actual  use  in  the  color  negative 
photographic  paper  production  process. 
Products  outside  the  scope  include 
toner  and  developer  chemicals  used  in 
electrostatic  or  indirea  imaging  process 
(e.g.,  xerography),  products  used  in  laser 
printing,  and  instant  photography 
products. 

Also  excluded  from  the  scope  of  this 
investigation  are  paper  that  is  designed 
exclusively  for  use  in  graphic  arts 
proofing,  equipment  and  does  not 
exceed  160  microns  in  thickness,  and 
emulsions  classified  under 
3707.10.0000  of  the  Harmonzied  Tariff 
Schedule  of  the  United  States  (HTSUS) 
that  are  used  in  the  manufacture  of 
monochrome  graphic  arts  film  or  paper 
that  are  not  used  in  the  production  of 
CNPP. 

The  CNPP  subject  to  thts  investigation 
are  classified  under  HTSUS 
subheadings  3703.10.3030  and 
3703.20.3030.  Emulsions  are  currently 
classifiable  under  HTSUS  subheadings 
3707.10.0000  and  3707.90.3000. 
Couplers  and  coupler  dispersions  are 
currently  classifiable  under  HTSUS- 
subheadings  3707.90.3000, 
3707.90.6000,  2933.19.3000, 
2933.90.2500  and  2934.90.2000. 


Period  of  Investigation 

The  period  of  investigation  (POl)  is 
March  1.  1993  through  August  31.  1993 

Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  We  have  determ.ined  that  the 
agreement  will  eliminate  sales  of  this 
merchandise  to  the  United  States  at  less 
than  fair  value,  that  the  agreement  can 
be  monitored  effectively,  and  that  the 
agreement  is  in  the  public  interest  We 
find,  therefore,  that  the  criteria  for 
suspension  of  an  investigation  pursuant 
to  section  734  of  the  Act  have  t«en  met. 
The  terms  and  conditions  of  the 
agreement,  signed  August  19,  1994,  are 
set  forth  in  Annex  1  to  this  notice. 

Pursuant  to  section  734(f)(2)(A)  of  the 
Act.  effective  (date  of  publication  of 
Federal  Register  notice),  the  suspension 
of  liquidation  of  all  entries  entered  or 
withdrawn  from  warehouse,  for 
consumption  of  ONPP  from  Japan,  as 
directed  in  our  notice  of  "Antidumping 
Preliminary'  Determination  of  Sales  at 
Less  than  Fair  Value.  Color  Negative 
Photographic  Paper  and  Chemical 
Components  Thereof  from  Japan"  is 
hereby  terminated.  Any  cash  deposits 
on  entries  of  CNPP  from  Japan  pursuant 
to  that  suspension  of  liquidation  shall 
be  refunded  and  any  bonds  shall  be 
released. 

Notwithstanding  the  suspension 
agreement,  the  Department  will 
continue  the  investigation  if  we  receive 
such  a  request  in  accordance  with 
section  734(g)  of  the  Act  within  20  davs 
after  the  date  of  pubhcation  of  this 
notice.  This  notice  is  published 
pursuant  to  section  734(f)(l)(.M  of  the 
Act. 

Dated:  August  19.  lys*-; 

Susan  G.  Esserman. 

Assistant  Secretary-  for  Import 
Administration 

Annex  1:  Suspension  Agreemept:  Color 
Negative  Photographic  Paper  and 
Chemical  Components  Thereof  from 
Japan 

Under  section  734  of  the  Tariff  .\ct  of 
1930,  as  amended  (19  U  S.C.  1673c)  (the 
Act),  and  19  CFR  353.18.  the  U.S. 
Department  of  Commerce  (the 
Department)  and  the  signatory 
producers/exporters  of  color  negative 
photographic  paper  and  chemical 
components  thereof  from  Japan  enter 
into  this  suspension  agreement  (the 
Agreement).  On  the  basis  of  the 
Agreement,  the  Department  shall 
suspend  its  antidumping  investigation 
initiated  on  September  20,  1993  (58  FR   ' 
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50331).  with  respect  to  color  negative 
photographic  paper  and  chemical 
components  thereof  from  Japan,  subject 
to  the  terms  and  provisions  set  out 
below. 

lA]  Product  Coverage 

The  merchandise  subject  to  the 
Agreement  is  the  following  merchandise 
which  has  Japan  as  its  origin: 

(1)  For  purposes  of  the  Agreement, 
color  negative  photographic  paper  is  all 
sensitized,  unexposed  silver-halide 
color  negative  photographic  paper, 
whether  in  master  rolls,  smaller  rolls  or 
sheets.  Subject  chemical  components 
are  sensitized  (whether  chemically  or 
spectrally)  and  unsensitized  emulsions, 
couplers,  and  coupler  dispersions  used 
in  making  color  negative  photographic 
paper. 

unsensitized  silver-halide  emulsions 
consist  of  silver-halide  microcrystals 
dispersed  in  a  gelatin  and  water  matrix 
after  preparation  and  washing  to  remove 
soluble  salts.  Unsensitized  emulsions 
are  naturally  sensitive  to  blue  and 
uhraviolet  light,  but  cannot  efficiently 
convert  light  to  form  a  color  image 
without  further  processing.  Sensitized 
emulsions  have  been  treated  to  increase 
their  sensitivity  across  the  entire 
spectrum  and/or  treated  by  the  addition 
of  spectral  sensitizing  dyes  to  make  the 
emulsions  selectively  sensitive  to 
specific  wavelengths  of  light.  A  coupler 
dispersion  consists  of  a  coupler 
dispersed  in  a  water-gel  solution,  and 
may  contain  organic  solvents,  chemical.s 
to  stabilize  the  coupler,  and  other 
substances. 

Specifically  excluded  from  the 
Agreement  are:  (1)  all  paper  and 
chemical  products  not  used  in  the 
silver-halide  process  which  are  used  in 
other  imaging  technologies;  (2) 
precursors  of  sensitized  (whether 
chemically  or  spectrally)  and 
unsensitized  emulsions  (including 
"seed  emulsions"  that  are  used 
exclusively  in  the  process  of  producing 
unsensitized  emulsions  and  do  not 
exceed  0.25  microns  in  grain  size  (in 
cubic  edge  length)),  couplers  and 
coupler  dispersions;  and  (3)  those  items  * 
entered  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  3707.10.0000, 
3707.90.3000,  3707.90.6000, 
2933.19.3000,  2933.90.2500  and, 
2934.90.2000,  which  are  precursors  of 
couplers,  emulsions  and  coupler 
dispersions  (except  couplers  dispersed 
in  water-gel  solution)  or  are  couplers, 
emulsions,  and  coupler  dispersions  not 
for  actual  use  in  the  color  negative 
photographic  paper  production  process. 
Products  outside  the  scope  include 
toner  and  developer  chemicals  used  in 


electrostatic  or  indirect  imaging 
processes  (e.g.,  xerography),  products 
used  in  laser  printing,  and  instant 
photography  products. 

Also  excluced  from  the  scope  of  the 
Agreement  is  paper  that  is  designed 
exclusively  for  use  in  graphic  arts 
proofing  equipment  and  does  not 
exceed  160  microns  in  thickness,  and 
emulsions  classified  under  subheading 
3707.10.0000  of  the  HTSUS  that  are 
u.sed  in  the  manufacture  of  monochrome 
graphic  arts  film  or  paper  that  are  not 
used  in  the  production  of  color  negative 
photographic  paper. 

(2)  The  color  negative  photographic 
paper  subject  to  the  Agreement  are 
classifiable  under  HTSUS  subheading 
3703.10.3030  and  3703.20.3030. 
Emulsions  are  currently  classifiable 
under  HTSUS  subheadings 
3707.10.0000  and  3707.90.3000. 
Couplers  and  coupler  dispersions  are 
currently  classifiable  under  HTSUS 
subheadings  3707.90.3000, 
3707.90.6000,  2933.19.3000. 
2933.90.2500  and  2934.90.2000. 

IB)  U.S.  Import  Coverage 

The  signatory  producers/exporters 
collectively  are  the  producers  and 
exporters  in  Japan  which,  during  the 
antidumping  investigation  on  the 
merchandise  subject  to  the  Agreement, 
acQDunted  for  substantially  all  (not  less 
than  85  percent)  of  the  subject 
merchandise  imported  into  the  United 
Stales,  as  provided  in  the  regulations. 
The  Department  may  at  any  time  during 
the  period  of  the  Agreement  require 
additional  producers/exporters  in  Japan 
to  sign  the  Agreement  in  order  to  ensure 
that  not  less  than  substantially  all 
imports  into  the  United  States  are 
covered  by  the  Agreement. 

In  reviewing  the  operation  of  the 
Agreement  for  the  purpose  of 
determining  whether  the  Agreement  has 
been  violated  or  is  no  longer  in  the 
public  interest,  the  Department  will 
consider  imports  into  the  United  Stales 
from  all  sources  of  the  merchandise 
described  in  Section  A  of  the 
Agreement.  For  this  purpose,  the 
Department  will  consider  factors 
including,  but  not  limited  to.  the 
following:  volume  of  trade,  pattern  of 
trade,  whether  or  not  the  reseller  is  an 
original  equipment  manufacturer,  and 
there.seller's  purcha.se  price  (PP). 

IC)  Basis  of  the  Agreement 

On  and  after  the  effective  date  of  the 
Agreement,  each  signatory  producer/ 
exporter  individually  agrees  to  make 
any  necessary  price  revisions  to 
eliminate  completely  any  amount  by 
whi<;h  the  foreign  market  value  (FMV) 
of  this  merchandise  exceeds  the  U.S. 


price  of  its  merchandise  subject  to  the 
Agreement.  For  this  purpose,  the 
Department  will  determine  the  FMV  in 
accordance  with  section  773(e)  of  the 
Act  and  U.S.  price  in  accordance  with 
section  772  of  the  Act. 

(1)  For  all  sales  occurring  on  or  after 
the  effective  date  of  the  Agreement 
through  January  20, 1994,  each 
signatory  producer/exporter  agrees  not 
to  sell  its  merchandise  subject  to  the 
Agreement  to  unrelated  purchasers  in 
the  United  States  at  prices  that  are  less 
than  its  FMV.  as  determined  by  the 
Department  based  on  cost  information 
for  the  period  October  21, 1993,  through 
July  20.  1994.  and  provided  to  parties 
not  later  than  August  19, 1994;  and 

(2)  For  all  sales  occurring  on  or  after 
January  21.  1994,  each  producer/ 
exporter  agrees  not  to  sell  its 
merchandise  subject  to  the  Agreement 
to  any  unrelated  purchaser  in  the 
United  States  at  prices  that  are  less  than 
its  FMV  of  the  merchandise,  as 
determined  by  the  Department  on  the 
basis  of  information  submitted  to  the 
Department  not  later  than  the  dates 
specified  in  Section  D  of  the  Agreement 
and  provided  to  parties  not  later  than 
January  10,  April  10,  July  10,  and 
October  10  of  each  year.  This  FMV  shall 
apply  to  sales  occurring  during  the 
fiscal  quarter  beginning  on  the  first  day 
of  the  month  following  the  date  the 
Department  provides  the  FMV.  as  slated 
in  this  paragraph. 

(Dj  Monitoring 

Each  signatory  producer/exporter  will 
supply  to  the  Department  all 
information  that  the  Department  derides 
is  necessary  to  ensure  that  the  producer/ 
exporter  is  in  full  compliance  with  the 
terms  of  the  Agreement.  As  explained 
below,  the  Department  will  provide 
each  signatory  producer/exporter  a 
detailed  request  for  information  and 
prescribe  a  required  format  and  method 
of  data  compilation,  not  later  than  the 
beginning  of  each  reporting  period. 

(1)  Sales  Information, 

The  Department  will  require  each 
producer/exporter  to  report,  on 
computer  tape  in  the  prescribed  formal 
and  using  the  prescribed  method  of  data 
compilation,  e.3ch  sale  (which  includes 
further  manufactured  sales)  of  the 
merchandise  subject  to  the  Agreement, 
either  directly  or  indirectly  to  unrelated 
purchasers  in  the  United  States, 
including  each  adjustment  applicable  to 
each  sale,  as  specified  by  the 
Department. 

The  reporting  of  further 
manufacturing  costs  shall  be  in 
accordance  with  Appendix  A. 
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The  first  report  of  sales  data  shall  be 
submitted  to  the  Department,  on 
computer  tape  in  the  prescribed  format 
and  using  the  prescribed  method  of  data 
compilation,  not  later  than  February  20, 
1995.  and  shall  contain  the  specified 
sales  information  covering  the  period 
August  19.  1994  to  January  20, 1994. 
Subsequent  reports  of  sales  data  shall  be 
submitted  to  the  Department  not  later 
than  May  20,  August  20,  November  20 
and  February  20  of  each  year,  and  each 
report  shall  contain  the  specified  sales 
information  for  the  quarterly  period 
ending  one  month  prior  tathe  due  date, 
except  that  if  the  Department  receives 
information  that  a  possible  violation  of 
the  Agreement  may  have  occurred,  the 
Department  may  request  sales  data  on  a 
monthly,  rather  than  quarterly  basis. 

{2)  Cost  Information 

Producers/exporters  must  request 
FMVs  for  all  subject  merchandise  that 
will  be  sold  in  the  United  States.  For 
those  products  which  the  producer/ 
exporter  is  requesting  FMVs,  the 
Department  will  require  each  producer/ 
exporter  to  report:  their  actual  cost  of 
manufacturing;  selling,  general  and 
administrative  (SG&A)  expenses;  further 
manufacturing  costs;  and  profit  data  on 
a  quarterly  b^is.  in  the  prescribed 
format  and  using  the  prescribed  method 
of  data  compilation.  Further 
manufacturing  costs  will  be  subtracted 
from  the  U.S.  sale  price  to  determine 
compliance  with  the  FMV.  As  indicated 
in  Appendix  B,  each  producer/exporter 
will  report  their  actual  profit '  for  the 
class  or  kind  of  merchandise  and, 
country-specific  and  consolidated 
research  and  development  costs  on  a 
quarterly  basis.  Each  such  producer/ 
exporter  also  must  report-anticipated 
increases  in  production  costs  and  may 
report  anticipated  decreases  in 
production  costs  in  the  quarter  in  which 
the  information  is  submitted  resulting 
from  factors  such  as  anticipated  changes 
in  production  yield,  changes  in 
production  process,  changes  in 
production  quantities  or  changes  in 
production  facilities. 

The  first  report  of  cost  data  shall  be 
submitted  to  the  Department  not  later 
than  November  20, 1994.  and  shall 
contain  the  specified  cost  data  covering 
the  period  July  21.  1994  through 
October  20, 1994.  Each  subsequent 
report  shall  be  submitted  to  the 
Department  not  later  than  February  20. 
May  20,  August  20,  and  November  20  of 
each  year,  and  each  report  shall  contain 


'  The  Department  will  use  consolidated  audited 
financial  statements  to  determine  the  appropriate 
profit  figure. 


specified  information  for  the  quarter 
ending  one  month  prior  to  the  due  date. 

(3)  Special  Adjustment  of  Foreign 
Market  Value 

If  the  Department  determines  that  the 
FMV  it  determined  for  a  previous 
quarter  was  erroneous  because  the 
reported  costs  for  that  period  were 
inaccurate  or  incomplete,  or  for  any 
other  reason,  the  Department  may  adjust 
FMV  in  a  subsequent  period  or  periods, 
unless  the  Department  determines  that 
Section  F  of  the  Agreement  applies. 

(4)  Verification 

Each  producer/exporter  agrees  to 
permit  full  verification  of  all  cost  and 
sales  information  semi-annually,  or 
more  frequently,  as  the  Department 
deems  necessary. 

(5)  Bundling  or  Other  Arrangements 

Producers/exporters  agree  not  to 
circumvent  the  Agreement.  In 
accordance  with  the  date  set  forth  in 
Section  D{1)  of  the  Agreement, 
producers/exporters  will  submit  a 
wTitten  statement  to  the  Department 
certifying  that  the  sales  reported  herein 
were  not,  or  are  not  part  of  or  related  to, 
any  bundling  arrangement,  on-site 
processing  arrangement,  discounts/free 
goods/financing  package,  swap,  or  other 
exchange  where  such  arrangement  is 
designed  to  circumvent  the  basis  of  the 
Agreement. 

Where  there  is  reason  to  believe  that 
such  an  arrangement  does  circumvent 
the  basis  of  the  Agreement,  the 
Department  will  request  producers/ 
exporters  to  provide  within  15  days  all 
particulars  regarding  any  such 
arrangement,  including,  but  not  limited 
to,  sales  information  pertaining  to 
covered  and  noncovered  merchandise 
that  is  manufactured  or  sold  by 
producers/exporters.  The  Department 
will  accept  written  comments,  not  to 
exceed  30  pages,  from  all  parties  no 
later  than  15  days  after  the  date  of 
receipt  of  suuh  producer/exporter 
information. 

If  the  Department,  after  reviewing  all 
submissions,  determines  that  such 
arrangement  circumvents  the  basis  of 
the  Agreement,  it  may,  as  it  deems  most 
appropriate,  utilize  one  of  two  options: 
1)  the  amount  of  the  effective  price 
discount  resulting  from  such 
arrangem.ent  shall  be  reflected  in  FMV 
in  accordance  with  Section  D(3),  or  2) 
the  Department  shall  determine  that  the 
Agreement  has  been  violated  and  take 
action  according  to  the  provisions  under 
Section  F. 


(6)  Rejection  of  Submissions 

The  Department  may  reject  any 
information  submitted  after  the 
deadlines  set  forth  in  this  section  or  any 
information  which  it  is  unable  to  verify 
to  its  satisfaction.  If  information  is  not 
submitted  in  a  complete  and  timely 
fashion  or  is  not  fully  verifiable,  the 
Department  may  calculate  fair  value, 
FMV,  and/or  U.S.  price  based  on  best 
information  available,  as  it  determines 
appropriate,  unless  the  Department 
determines  that  Section  F  applies. 

(E)  Disclosuie  and  Comment 

(1)  The  Department  may  make 
available  to  representatives  of  each 
domestic  party  to  the  proceeding,  under 
appropriately  drawn  administrative 
protective  orders,  business  proprietary 
information  submitted  to  the 
Department  during  reporting  period  as 
well  as  the  results  of  its  analvsis  under 
section  773  of  the  Act. 

(2)  Not  later  than  December  20.  March 
20  June  20  and  September  20  of  each 
year,  the  Department  will  disclose  to 
each  producer/exporter  the  results  and 
the  methodology  of  the  Department's 
calculations  of  its  FMV.  At  that  time, 
the  Department  may  also  make  available 
such  information  to  the  domestic  parties 
to  the  proceeding,  in  accordance  with 
this  section. 

(3)  Not  later  than  7  days  after  the  date 
of  disclosure  under  paragraph  E(2),  the 
parties  to  the  proceeding  may  submit 
written  comments  of  the  Department, 
not  to  exceed  15  pages.  After  reviewing 
these  submissions,  the  Department  will 
provide  to  each  producer/exporter  its 
FMV  as  provided  in  paragraph  C(2).  In 
addition,  the  Department  may  provide 
such  information  to  domestic  interested 
parties  as  specified  in  this  section. 

(F)  Violations  of  the  Agreement 

If  the  Department  determines  that  the 
Agreement  is  being  or  has  been  violated 
or  no  longer  meets  the  requirements  of 
section  734(b)  or  (d)  of  the  Act,  the 
Department  shall  take  action  it 
determines  appropriate  under  st-ction 
734(i)  of  the  Act  and  the  regulations.  In 
the  event  that  the  Department 
determines  that  the  investigation  shall 
be  resumed,  it  will  be  resumed  on  the 
basis  of  the  original  administrative 
record,  and  the  statutes,  regulations, 
policies,  and  practices  in  effect  on  the 
effective  date  of  the  Agreement. 

(Gl  Provision  of  Existing  Commitments 

Pursuant  to  Appendix  C  and  the  terms 
and  conditions  outlined  below, 
producers/exporters  may  continue 
shtpments  under  existing  commitments 
and  their  existing  terms  for  a  period  not 
to  exceed  60  days  after  the  effective  date 


43550 


Federal  Register  /  Vol.  59.  No.  163  /  Wednf-sday.  August  24,  1994  /  Notices 


of  the  Agreement  Recognizing  that 
certain  long-term  contracts  must  be 
renegotiated  and  that  terminated 
customers  may  require  time  to  find 
ahemative  supplies,  the  producers/ 
exporters  may  continue  shipments 
under  contract  terms  for  a  period,  (he 
deadline  of  which  is  equal  to  «he  earJipst 
of:  (1)  the  earliest  date  on  which  an 
ahemative  supplier  can  begin  supplying 
the  customer;  (2J  the  earliest  date,  not  to 
exceed  45  days,  on  which  an  existing 
customer  has  renegotiated  the  rontrati 
terms  with  »he  producer/exporter,  or  (3) 
60  days  after  the  effective  date  of  the 
Agreement  to  customers  who  are 
terminated. 

Appendix  C  contains  a  Hsf  of 
companies  subject  to  this  pros  isior. 
'along  with  their  corresponding- 
requirements  that  have  been  approved 
for  shipment  by  the  producer/eT< porter 
under  this  provision.  Total  snipments  to 
a  specified  company  may  not  e-ceed 
that  company's  corresponding  quantity 
listed  on  Appendix  C  or  the  ag.^regate 
for  "all  other",  in  the  case  for  smaller 
customers.  Appendix  C  also  contains 
the  total  shipment  quantity  allowable 
under  this  provision  for  o// companies; 
this  amount  is  less  than  the  sum  of  the 
individual  company  requirements  listed 
on  Appendix  C  This  difference  is  an 
anticipation  of  termination  prior  to  all 
permitted  shipments  taking  platx^  to 
individual  customers. 

If  a  company  renegotiates  or 
terminates  its  commitments  with  the 
producer/exporter  prior  to  receiving  and 
accepting  its  maximum  shipments 
approved,  this  provision  no  longer 
applies  and  the  company  will  be 
removed  from  those  eligible  under 
Appendix  C.  The  remaining  quantities 
that  have  not  been  shipped,  but  were 
approved  for  a  certain  c-ustonier.  may 
not  be  used  to  increa.se  another 
customer's  corresponding  requirenienls 
The  majumum  customer-specific 
quantities  li.sted  on  Appendix  C  lumnot 
be  increased  to  account  for 
undershipments  to  other  customers.  If  a 
customer  would  like  to  accept 
additiouc;!  supply  above  and  beyond  its 
corresponding  quantity  listed  on 
Appendix  C,  these  sales  must  be  made 
at  or  above  the  applicable  FMV. 

If  a  company-specific  shipment  would 
bring  the  total  shipments  for  all 
companies  to  an  amount  in  exce.ss  of  the 
total  quantity  allowable,  the  produtxr/ 
exporter  must  only  ship  a  quantity  that 
ensures  oompliaiKe  with  the  total 
quantity  allowable  for  all  c^ompanies. 
Any  quantities  in  excess  of  the  total 
quantity  allowable  roust  be  sold  at  or 
above  the  applicable  FMV. 

The  producer/exporter  shall  notify  the 
Department  weekly  of  e.-uJi  shipment 


made  under  this  provi.s!on  and  provide 
a  written  statement  from  the  producer/ 
exporter  certifying  that  ea.Ji  shipment  ks 
pursuant  to  commitments  listed  on 
Appendix  C.  The  certincation  must 
contain  all  particulars  concerning  each 
specific  shipment  including,  but  uol 
limited  to,  cu.sfomer,  datje,  qu-intiSv, 
price,  and  delivery  and  particular.^ 
concerning  the  terms  and  conditions 
under  which  the  shipment  is  l>eing 
made.  The  Department  will  review  and 
approve  the  certi flection  upon  receipt, 
thereby  monitoring  on  an  individual 
basis  all  sirch  shipments  to  ensure 
compliance  with  this  provision.  Where 
there  is  reason  to  believe  that 
shipments,  which  do  not  meet  the 
criteria  described  above,  have 
nonetheless  been  shipped  under  this 
provision,  and  that  certification  has 
been  made  falsely,  the  producer/ 
exporter  will  share  within  h  days  of  any 
such  request  fi-om  the  Department  all 
particulars  regarding  such  shipmenl(s). 
After  reviewing  the  in*onnation,  the 
Department  will  determine  whether  the 
terms  of  this  provision  have  been 
satisfied.  If  the  Department  determines 
that  a  certification  has  been  provided 
falsely  or  does  not  meet  the 
requirements  of  this  provision.  .Section 
F  of  the  Agreeme.nt  applies. 

At  the  end  of  the  60  days,  the 
Department  will  calculate  upon  n>quest 
the  total  difference  between  the  i-TwlV  in 
effect  on  the  date  of  shipment  and  the 
actual  net  price  at  which  the  goods  were 
sold.  The  total  difference  will  be  added 
to  the  FMV  to  be  in  effect  during 
succeeding  periodfs).  The  resulting 
FMV  will  apply  to  a  number  of  units 
identical  to  the  number  for  which  a 
difference  was  calculated.  The  specific 
units  to  which  this  resulting  F^lV  will 
apply  will  be  those  units  first  sold  in  the 
succeeding  quarter. 

To  the  extent  necessiiry.  this 
provision  supersedes  the  dates  set  forth 
in  Se<1ion  C  of  the  Agre«'ment. 

IHj  Na^-Partici paling  Signiitnhfs 

For  signatories  which  did  not  receive 
a  que.stiormaire  in  the  le.ss-than-fair- 
volue  investigation  on  the  subject 
merchandise,  the  Department  will  issue, 
if  requested  in  a  tiraelv  manner,  the 
initial  FMV  9  months  after  the  effective 
date  of  the  Agreement.  The  total  sales 
volume  made  during  the  9-raonth 
period  prior  to  the  issuance  of  the  initial 
FMV  may  not  exceed  the  total  sales 
volume  made  by  the  signatory  during 
the  pehod  January  1994  through  June 
1994.  All  sales  made  by  the  signatories 
will  ba  made  during  this  9-month 
period  at  pri«a«  that  are  not  les.vthan- 
fair-vahie. 


IMI 


At  the  end  of  the  initial  9  months,  the 
Depart.ment  upon  request  may  review 
all  sales  made  during  this  period.  For 
those  sales  which  have  occurred,  the 
Department  will  calculate  an  FMV  usinf> 
infonnation  for  the  most  recent  9-monfh 
period  availa'Dle.  The  Department  will 
calculate  the  total  difference  between 
the  FMV  and  the  actual  price  at  which 
the  goods  were  sold.  The  total  difference 
will  be  added  to  the  FMV  to  be  in  elTeti 
during  the  sua:eeding  period(s).  The. 
resulting  FMV  will  apply  to  a  number 
of  units  identiral  to  the  number  for 
which  a  difference  was  calculated.  The 
specific  units  to  which  this  resulting 
FMV  will  apply  will  betliose  units  first 
sold  in  the  succeeding  quarters). 

For  all  sales  of  covered  mehchandise 
made  af^er  the  9-month  period  the 
producer/exporter  must  request  an  FK1V 
consistent  with  Section  D(2)  of  the 
Agreement.  Signatories  will  collect  and 
report  aii  information  required  by  the 
Department  for  the  calculation  of  F^W 
in  the  format  specified  under  the 
Agreement.  The  Department  will 
consuh  with  the  signatories  regarding 
data  preparation  and  reporting  format  in 
order  to  ensure  that  all  requirements  are 
met. 

To  the  extent  necessary,  this 
provision  supersedes  the  dates  .set  forth 
i  n  Section  C  of  the  Agreement . 

II)  He-Export  Provision 

Imports  into  the  United  States  of 
subject  merchandise  which  are 
physically  incorporated  into  a  h)rtber 
manufactured  product  by  a  related  party 
and  are  subsequently  exj^rted  by  the 
related  party,  are  not  covered  by  the 
Agreement  if  the  following  conditions 
apply.  Upon  request  by  the  producer/ 
exporter,  the  Department  may  approve  a 
system  which  tratJcs  imports  of  covered 
merchandise  through  production,  to  the 
point  of  re-export,  and  allows  for 
verifi«:atJon. 

The  approved  system  will  reflect  an 
understanding  between  the  Department 
and  the  producer/exporter  that  there 
have  been  a  historical  volume  of  entries 
of  covered  merchandise  imported  into 
the  United  States  and  subsequently 
exported  in  the  form  of  a  further 
manufactured  good  by  a  related  party. 
Understanding  this  history,  and  taking 
into  consideration  an  element  for 
growth,  the  Department  and  the 
producer/ exporter  will  agree  that  the 
volumes  of  entries  for  the  duration  of 
the  Agreement  will  not  be  inconsistent 
with  that  history.  The  producer/exporter 
agrees  to  provide  quarterly  reports 
detailing  the  entries  and  subsequent  re- 
exports which  will  be  subiect  to 
verification  si;mi-annualiy  or  more 
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frequently  as  the  Department  deems 
appropriate. 

(fl  Other  Provision 

(1)  In  entering  into  the  Agreement,  the 
signatory  producers/exporters  do  not 
admit  that  any  sales  of  the  merchandise 
subject  to  this  Agreement. have  been 
made  at  less-than-fair-value. 

(2)  Changes  in  U.S.  legislation 
resulting  from  U.S.  im.plementation  of 
Article.VI  of  GATT  1994.  shall  be 
applicable  to  the  requirements  and 
obligations  of  the  Agreement  for  the 
period  beginning  on  the  first  full  quarter 
after  the  effective  date  of  anv  such 
changes. 

(K)  Terminatinn 

The  Department  will  not  consider 
requests  for  termination  of  this 
suspended  investigation  prior  to  August 
1999.  Termination  will  be  conducted  in 
accordance  with  §  353.25  of  the 
Department's  regulations. 

Any  producer/exporter  may  terminate 
the  Agreement  at  any  time  upon  notice 
to  the  Department.  Termination  shall  be 
effective  60  days  after  such  notice  is 
given  to  the  Department.  Upon 
termination,  the  Department  shall 
follow  the  procedures  outlined  in. 
section  734(i)(l)  of  the  Act. 

(L)  Definitions 

For  purposes  of  the  Agreement,  the 
following  definitions  apply: 

(1)  U.S.  Price — means  the  price  at 
which  merchandise  is  sold  by  the 
producer  or  exporter  to  the  first 
unrelated  party  in  the  United  States, 
including  the  amount  of  any  discounts, 
rebates,  price  protection  or  ship  and 
debit  adjustments,  and  other 
adjustments  affecting  the  net  amount 
paid  or  to  be  paid  by  the  unrelated 
purchaser,  as  determined  by  the 
Department  under  section  772  of  the 
Act. 

(2)  Foreign  Market  Value  —means  the 
constructed  value  (CV)  of  the 
merchandise,  as  determined  by  the 
Department  under  section  773  of  the  Act 
and  the  corresponding  sections  of  the 
Department's  regulations,  as  determined 
by  the  Department. 

(3)  Producer/Exporter— means  (1)  the 
foreign  manufacturer  or  producer,  (2) 
the  foreign  producer  or  reseller  which 
also  exports,  and  (3)  the  related  person 
by  whom  or  for  whose  account  the 
merchandise  is  imported  into  the 
United  States,  as  defined  in  section 
771(13)  of  the  Act. 

(4)  Date  of  Sale — means  the  date  on 
which  the  essential  terms  of  the 
contract,  including  price,  are  agreed  and 
determinable,  normally  the  date  of 
confirmation  of  sale. 


The  effective  date  of  the  Agreement  is 
the  date  on  which  it  is  published  in  the 
Federal  Register 

For  Japanese  Producers/Exporters 

Fuji  Photo  Film  U.S.A..  Inc..  and  Fuji 
Photo  Film  Co.,  Ltd. 


Date    ■ . 

Wiiliam  H.  Barringer.  Esq 
Willkie.  Fan- &  Gallagher 

Konica  Corporation,  Konica  U.S.A.,  Inc. 
Konica  Manufacturing  U.S.A.,  Inc., 

Date    — 

Lawrence  R.  VValders.  Esq 
Graham  &  la.mes 


For  U.S.  Department  of  Commerce 


Date    — 

Susan  G,  Esserman 
Assistant  Secretary  for  Import 
Administration 

Appendix  A — Color  Negative 
Photographic  Paper  (CNPP)  and  Certain 
Chemical  Components  From  Japan 
Suspension  Agreement  Principles  of 
Cost 

General  Framework 

The  cost  information  reported  to  the 
Department  that  will  form  the  basis  of  the 
FMV  calculations  for  purposes  of  the 
Agreement  must  be: 

•  comprehensive  in  nature  and  based  on  a 
reliable  accounting  system  (i.e.,  a  system 
based  on  well-established  standards  and  can 
he  tied  to  the  audited  financial  statements); 

•  representative  of  the  company's  costs 
incurred  for  the  general  class  of  merchandise; 

•  calculated  on  a  quarterly  weighted- 
average  basis  of  the  plants  or  cost  centers 
manufacturing  the  product; 

•  based  on  fully-absorbed  costs  of 
production,  including  any  downtime; 

•  valued  in  accordance  with  generally 
accepted  accounting  principles; 

•  reflective  of  appropriately  allocated 
common  costs  so  that  the  costs  necessar>'  for 
the  manufacturing  of  the  product  are  not 
absorbed  by  other  products;  and 

•  reflective  of  the  actual  cost  of  producing 
the  product. 

Additionally,  a  single  figure  should  be 
reported  for  each  cost  comp>onent. 

Cost  of  Manufacturing 

Costs  of  manufacturing  are  reported  by 
major  cost  category'  and  for  major  stages  of 
production.  Weigh  ted -average  costs  are  used 
for  a  product  that  is  produced  at  more  than 
one  facility  (including  further  manufacturing 
in  the  United  States):  based  on  the  cost  at 
each  facility. 

Dir(H:t  materials— cost  of  those  materials 
which  are  input  into  the  production  process 
and  physically  become  part  of  the  final 
product 

Du-ect  labi)r— cost  identified  with  a  specific 
product.  These  costs  are  not  allocated  among 
products  except  when  two  or  more  products 


are  produced  at  the  same  cost  center.  Direct 
labor  costs  should  include  salary,  Ixjnus.  and 
overtime  {>ay,  training  exp)enses,  and  all 
fringe  benefits.  Any  contracted-labor  expense 
should  reflect  the  actual  billed  cost  or  the 
actual  costs  incurred  by  the  subcontractor 
when  the  corporation  has  influence  over  the 
contractor. 

Factory  overhead — overhead  costs  include 
indirect  materials,  indirect  lab(jr, 
depreciation,  and  other  fixed  and  variable 
expenses  attributable  to  a  production  line  or 
factory.  Because  overhead  costs  are  typically 
incurred  for  an  entire  production  line,  an 
appropriate  portion  of  those  costs  must  be 
allocated  to  covered  products,  as  well  as  any 
other  products  produced  on  that  line. 
Acceptable  cost  allocations  can  be  based  on 
labor  hours  or  machine  hours.  Overhead 
costs  should  also  reflect  any  idle  or 
downtime  and  be  fully  absorbed  by  the 
products. 

Cost  of  Production  (COP) 

Is  equal  to  the  sum  of  materials,  labor,  and 
overhead  (COM)  plus  SG&A  expenses  in  the 
home  market  (H.M). 

SG&A — those  expenses  incurred  for  the 
operation  of  the  corporaUon  as  a  whole  and 
not  directly  related  to  the  manufacture  of  a 
particular  product.  They  include  corporate 
general  and  administrative  expenses, 
financing  expenses,  and  general  research  and 
development  expenses.  Additionally,  direct 
and  indirect  selling  expenses  incurred  in  the 
HM  for  sales  of  the  product  under 
investigation  are  included.  Such  expenses  are 
allocated  over  cost  of  goods  sold. 

Constructed  Value 

Is  equal  to  the  sum  of  materials,  labor,  and 
overhead  (COM)  and  SG&-^  expenses  plus 
profit. 

Calculation  of  Suspension  .Agreement  FMVs 

FMVs  (for  purposes  of  the  Agreement)  are 
calculated  by  adjusting  the  CV  and  are 
provided  for  both  PP  and  ESP  transactions. 
In  effect,  any  expenses  uniquely  associated 
with  the  covered  products  sold  in  the  HM  are 
subtracted  from  the  CV.  and  any  such 
expenses  which  are  uniquely  associated  with 
the  covered  products  sold  in  the  !  PTed 
States  are  added  to  the  CV  to  ca  .uUte  the 
FMV.  ! 

Purchase  price — price  at  which  the  ' 

exported  merchandise  is  sold  to  the  first 
unrelated  buyer  when  the  sale  occurs  prior 
to  the  importation.  Typically,  when  the 
producer  sells  directly  to  an  unrelated  U.S. 
importer  or  to  a  foreign  trading  company  for 
export  to  the  United  States.  For  PP  FMVs.  the 
CV  is  adjusted  for  movement  costs,  packing 
costs,  and  differences  in  direct  selling 
expenses  such  as  commissions,  credit, 
warranties,  technical  services,  advertising, 
and  sales  promotion. 

Exporter's  sales  price — price  at  which  the 
exported  merchandise  is  sold  to  the  first 
unrelated  buyer  after  importation  into  the 
United  States.  Typically,  when  a  related 
partv  in  the  United  States  makes  the  sale.  For 
ESP  FMVs,  the  CV  is  adjusted  similar  to  PP 
sales,  with  differences  for  adjustments  to  t'  S. 
and  HM  indirect-selling  expanses. 

Home  market  direct-selling  expenses — 
expenses  that  are  incurred  as  a  direct  result 
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of  a  sale.  These  include  such  expenses  as 
commissians,  co-gp  advertising,  discounts 
and  rebates,  credit,  warranty  expenses, 
freight  costs,  etc  Certain  direct-selling 
expenses  are  treated  individually.  They 
include: 

Commission  expenses — payments  to 
unrelated  parties  for  sales  in  the  HM. 

Credit  expenses — expenses  incurred  for  Lhp 
extension  of  credit  to  the  HM  customers. 

Movement  expenses — freight,  bfokerag» 
and  handling,  packing,  and  insuranco 
expenses. 

Home  market  indirect-selling  expenses — 
fixed  portion  of  a  corporation's  expenses  and 
includes  such  items  as  salaries  of 
administrative  personnel,  warehousing 
expenses,  advertising  expenses,  and  sales 
promotion.  These  expenses  will  not  increase 
or  decrease  depending  on  production  or 
sales. 

U.S.  direct-selling  expenses — the  same  as 
HM  direct-selling  expenses  except  that  they 
are  incurred  in  the  United  States  for  sales  in 
the  United  States. 

Movement  expenses — additional  expenses 
incidental  to  importation  into  the  United 
States.  Typically  include  U.S.  inland  freight, 
insurance,  brokerage  and  handling  expenses, 
U.S.  Customs  duties,  and  international  ocean, 
air,  or  land  freight, 

U.S.  indirect-selling  expenses — Include 
general-Hxed  expenses  incurred  by  the  U.S. 
sales  subsidiary  or  related  exporter  fior  sales 
to  the  United  States.  They  may  also  include 
a  portion  of  indirect  expenses  incurred  in  the 
HM  for  export  sales. 

Further  Manufacturing 

Further  manufacturing  costs  are  taiculated 
by  taking  the  sura  of  COM,  plus  SG&  A 
expenses,  plus  profit  in  the  U.S.  market  for 
further  manufacturing.  Where  further 


manufacturing  modifies  the  subject 
merchandise  to  the  extent  that  the  finished 
product  is  no  longer  within  the  scope  of  the 
investigation,  the  Department  will  pmvide  its 
calculations  of  further  manufacturing. 

For  BSP  Transactions 

direct  materials 
+  direct  labor 
+  factory  overhead 
=  Cost  of  Manufacturing 
+  home  market  SG&A^ 
=  Co6l  of  Production 
+  prtfit^ 

=  Constructed  Value 
+  U.S.  dinict-selling  expense 
+  U.S.  indirect-selling  expenst* 
+  U.S.  commission  expenso 
+  U.S.  movement  cxpicnse 
-♦-  U.S.  credit  expense 

-  HM  direct-selling  expen.so 

-  HM  indirect-selling  expense  * 

-  HM  commission  expense 

-  HM  credit  expense 
=  FMV  for  ESP  sales 
For  PP  Transactions 

direct  materials 
+  direct  labor 
+  factory  overhead 
=  Cost  of  Manufacturing 
+  hoBie  market  SG&- A  ^ 


'  Home  market  SC&A  must  b»-  a»  toa-it  10  pfircer.t 
of  the  cost  of  manufacturing. 

'  Prafit  must  be  at  least  8  perMnt  of  l.He  cos;  of 
production. 

*  This  expense  is  capped  and  cdi>  be  no  greater 
than  elthar  (1)  the  total  of  U.S.  indirect-selltng 
expense  or  (2)  the  combined  total  of  U.S.  indirect- 
selling  expense  and  U.S.  commission  when  no  HM 
commissions  are  paid. 

» Hoine  market  SC&A  musJ  be  at  iMiiti  )0  )>eTcenl 
of  the  cost  of  manufacturing. 


Cost  of  Production 

ProfW^ 

Constructed  Valuo 
U.S.  direct-selling  expiense 
U.S.  commission  expense 
U.S.  movement  expense 
U.S.  credit  expense 

-  HM  direct-selling  expense 
■    HM  commission  exptense  ' 

-  H.W  credit  expense 
<=  FMV  for  PP  sales 

For  Further  Manufacturing 

direct  materials 
■♦  direct  labor 

♦  factory  overhead 

-  C^osl  of  Further  .Manufacturing 

♦  further  manufacturing  SGb- A 

=  Further  Manufaduring.Cost  of  Prodmiion 

♦  further  manufacturing  profit 

-  Total  Further  Manufacturing  Costs 

Appendix  H — Profit  Calculation 

The  profit  percentages  applicable  to  this 
agreement  will  be  calculated  from  the 
signatories'  sales  of  color  negative 
photographic  paper,  and  chemical 
components  thereof,  in  the  Japanese  market 
The  data  which  the  Department  will  utilize 
in  making  this  calculation  will  be  taken 
direttly  from  the  companies'  internal 
financial  statements. 


BILUNG  CODE  3StO-OS-«l 


■'  Profit  mu.st  be  at  least  8  percent  of  the  cost  ol 
production. 

'  If  the  company  does  not  have  HM  aumnissions. 
HM  indirects  aio  subtracted  only  up  to  the  amount 
of  U.S.  comnissions. 
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Appendix  C 


CUSTOMER 


Total  Comp~ahy-  Specific 

Shipment  Cap 
(sq.  meters) 


Total  Company- Specific 

Shipment  Cap 
(sq.  feet) 


.___! 


lotai  Ov/erali 
Shipment  C'^.p* 


vil  vnK)mpr;coni(,;i;)y     •  ;  .rn'ir  <  ►.;;vv(^n'c  <n.fy -v  x  ;.,<-,H.rf , fir  ,ni:i!  ovvr.!!! 


i.'  H  ii,<..  94-20870  Fi!fH  H~::2-'U    HA',  ,;!:i| 
EiLL^iKJ  CODE  35f&-DS-C 
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[C-475-81S] 

Postponement  of  Preliminary 
Countervailing  Duty  Determination: 
Small  Diameter  Circular  Seamless 
Cartion  and  Alloy  Steel  Standard,  Line 
and  Pressure  Pipe  ("Seamless  Pipe") 
from  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  24.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  McGinty  or  Kristin  Heim, 
Office  of  Countervailing  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  DC  20230;  telephone  (202) 
482-5055  and  482-3798,  respectively. 
POSTPONEMENT:  On  July  13, 1994,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  countervailing 
duty  investigation  of  seamless  pipe  from 
Italy.  The  Government  of  Italy,  the 
Delegation  of  the  Commission  of  the 
European  Communities  and  the 
company  under  investigation  have 
indicated  that  they  will  be  cooperating 
in  the  investigation.  In  addition,  the 
company  under  investigation  has 
undergone  complex  restructuring  in  the 
past  and  examination  of  the  potential 
subsidies  received  will  require 
extensive  analysis.  Accordingly,  we 
deem  this  investigation  to  be 
extraordinarily  complicated.  Therefore, 
pursuant  to  19  CFR  355.15(b)  we  are 
postponing  the  preliminary 
determination  in  this  investigation  until 
no  later  than  November  18, 1994. 

Dated:  August  17, 1994 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-20713  Filed  8-23-94,  8:45  dm] 

BILUNG  CODE  U10-OS-M 


[C-433-«)6,  C-475-81 7] 

Postponement  of  Preliminary 
Countervailing  Duty  Determinations: 
Oil  Country  Tubular  Goods  ("OCTG") 
From  Austria  and  Italy 

AGENCY:  Import  Administration. 
International  Trade  Administration,. 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Yeske  (Austria)  or  Kristin  M. 
Heim  (Italy),  Office  of  Countervailing 
Investigations.  Import  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-0189  or  482-3798,  resoectivelv. 


POSTPONEMENT:  On  July  20, 1994,  the 
Department  of  Commerce  ("the 
Department")  initiated  countervailing 
duty  investigations  of  OCTG  from 
Austria  and  Italy.  Respondents  in  both 
cases  have  indicated  that  they  will  be 
cooperating  in  these  investigations.  In 
addition,  the  companies,  under 
investigation  in  both  the  Austrian  and 
Italian  investigations  have  undergone 
complex  restructuring  in  the  past  and 
examination  of  the  potential  subsidies 
received  by  the  respondents  will  require 
extensive  analysis.  Accordingly,  we 
deem  these  investigations  to  be 
extraordinarilv  complicated.  Therefore, 
pursuant  to  iq  CFR  355.15(b)(1994)  we 
are  postponuifj  the  preliminary 
determinations  in  these  investigations 
until  no  later  than  November  23,  1994. 

Dated:  August  17,  1994. 
Susan  G.  Essennan. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-20714  Filed  8-23-94;  8;45  ami 

BILUNG  OOOE  3S10-OS-M 


International  Trade  Administration, 
North  American  Free  Trade  Agreement, 
Article  1904  Binational  Panel  Reviews: 
Notice  of  Completion  of  Binational 
Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Completion  of  the 
Binational  Panel  Review  of  the  final 
determination  made  by  the  Canadian 
International  Trade  Tribunal,  respecting 
Fresh,  Whole,  Delicious,  Red  Delicious 
and  Golden  Delicious  Apples  Imported 
in  Non-Standard  Containers  for 
Processing,  Secretariat  File  No.  CDA- 
94-19Q4-01. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  Rule  78  of  the  NAFTA  Rules 
of  Prooedure  for  Article  1904,  that  the 
Binational  Panel  Review  in  the  subject 
described  above  was  completed  on  July 
27,  1994,  the  day  on  which  the 
binational  panel  review  was  terminated 
pursuant  to  subrule  71(2). 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC"50230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 


country  with  review  by  independent 
binational.panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  established  in  the 
Federal  Register  on  February  23,  1994. 
The  panel  review  in  this  matter  was 
conducted  in  accordance  with  these 
rules. 

Dated;  August  17, 1994. 
James  R.  Holbein. 

United  States  Secretary.  NAFTA  Secretariat. 
IFR  Doc.  94-20711  Filed  8-23-94;  8:45  ami 

BILLING  CODE  351&^T-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  081894B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fisherj- 
Management  Council  will  convene 
public  meetings  of  its  Reef  Fish 
Scientific  and  Statistical  Committee  on 
September  8, 1994.  fi-om  8:00  a.m.  until 
5:00  p.m.,  and  its  Reef  Fish  Advisory 
Panel  on  September  9, 1994.  from  8:00 
a.m.  until  5:00  p.m.,  to  review  and 
discuss  stock  assessment  information, 
and  social  and  economic  information  on 
red  snapper  and  gag.  Based  on  this 
review,  they  will  recommend  to  the 
Council  levels  for  setting  total  allowable 
catch,  trip  limits,  bag  limits,  size  limits, 
and  closed  seasons  or  areas,  or  gear 
restrictions  for  1995.  They  will  also 
review  and  discuss  an  evaluation  by  the 
Special  Management  Zone  Monitoring 
Team  of  a  request  from  the  State  of 
Alabama  to  designate  certain  areas  in 
the  exclusive  economic  zone  off  the 
coast  of  Alabama  as  Special 
Management  Zones  with  gear 
restrictions  for  reef  fish  fishing. 

The  meetings  will  be  held  at  the  Guest 
Quarters  Hotel.  4400  West  Cypress 
Street,  Tampa,  FL;  telephone:  (813)  873- 
8675. 
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FOR  FURTHER  WFORMATKM  CONTACT: 

Steven  M.  Atran,  Populations  Dynamics 
Statistician.  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard.  Suite  331.  Tampa, 
FL;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATKM:  These 

meetings  are  physically  accessible  to 
people  with  disabilities.  R«juests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by 
September  1, 1994. 

Dated:  August  19, 1994. 
Richard  H.  Schaefier, 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Kfarine  Fisheries 
Service. 

[FR  Doc.  94-20818  Filed  8-23-94;  8:45  am] 

BILUNO  CODE  3510-22-f 


P.D.  081894C] 

Western  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council's  (Council)  Small 
Boat  Pelagic  Fisheries  Working  Group 
wall  hold  meetings  during  September 
and  October  1994  in  Conference  Room 
306  of  the  Executive  Centre  Hotel,  1088 
Bishop  Street,  Honolulu,  HI.  Tentative 
meeting  dates  and  times  are  as  follows: 

September  7,  1994;  6:00  -  9:00  p.m. 

September  28.  1994;  6:00  -  9:00  p.m. 

October  19.  1994:  6:00  -  9:00  p.m. 

At  these  meetings,  the  group  may 
discuss  the  following  topics: 

(1)  Catch  competition  among  pelagic 
fishery  sectors; 

(2)  Trends  in  fishery-  indicators  (e.g., 
average  fish  size,  populations,  status, 
etc.); 

(3)  Special  problems  and  solutions 
near  seamounts,  fishery  attraction 
devices  and  weather  buoys; 

(4)  Individual  fishermen's  quotas; 

(5)  Market  conditions  and  minimum 
size  limits  for  .small  tunas; 

(6)  Off-market  (unauthorized)  fish 
sales; 

(7)  Effects  of  imports  on  local  markets; 

(8)  Bag  limits  for  recreational  tuna 
catches; 

(9)  Commercial  sales  of  blue  marlin; 

(10)  Definitions  of  recreational, 
commercial  and  subsistence  fishing/ 
fishermen; 

(11)  Marine  recreational  fishing 
licenses; 

(12)  Restricted  areas; 


(13)  Marine  Mammal  regulations; 

(14)  Coast  Guard  regulations  for 
commercial  fishermen; 

(15)  Constraints  in  enforcement  and 
prosecution; 

(16)  Weakness  of  inter-agency 
coordination; 

(17)  Data  requirements;  and 

(18)  Sustainable  resource  production 
and  major  environmental  variations. 

The  goal  of  the  meetings  is  to  develop 
an  issues  paper  containing 
recommendations  for  the  Council  to 
consider  regarding  immediate  and 
longer-term  solutions  to  problems. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council.  1164  Bishop 
Street,  Suite  1405,  Honolulu,  HI  96813; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed,  in 
writing,  to  Kitty  M.  Simonds,  (808)  522- 
8220  (voice)  or  (808)  522-8226  (fax),  at 
least  5  days  prior  to  the  meeting  date(s). 

Dated:  August  18, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-20817  Filed  8-23-94;  8:45  ami 
BILLING  CODE  3S1»-22-F 


Minority  Business  Development 
Agency 

Native  American  Business 
Development  Center  Applications: 
Cherokee 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Amended. 


SUMMARY:  This  notice  amends  the 
advertisement  as  it  appeared  in  the 
August  15.  1994,  issue  for  the  Minority 
Business  Development  Agency  (MBDA) 
announcing  that  it  is  soliciting 
competitive  applications  for  its  Native 
American  Business  Development  Center 
(NABDC). 

CLOSING  DATE:  The  closing  date  for 
applications  is  September  23, 1994. 
Applications  must  be  post-marked  on  or 
before  September  23,  1994.  Anticipated 
processing  time  of  this  award  is  120 
days. 

ADDRESS:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Atlanta  Regional 
Office.  401  W.  Peachtree  Street  NW., 
Suite  1715.  Atlanta,  Georgia  30308- 
3516. 


A  pre-application  conference  will  be 
held  on  September  7, 1994  at  9:00  a.m.. 
at  the  Atlanta  Regional  Office. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  Henderson,  Acting  Regional 
Director,  at  404/730-3300. 
SUPPLEMENTARY  INFORMATION:  The 
funding  instrument  for  this  project  will 
be  a  cooperative  agreement.  The  award 
has  been  amended  to  reflect  the  budget 
period  January  1.  1995  to  December  31 
1995. 

Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

11.801  Native  American  Program 
(Catalog  of  Federal  Domestic  Assistance) 
Dated:  August  18,  1994. 

Mel  A.  Jackson, 

Federal  Register  Uaison  Officer.  Minority 
Business  Developmen  t  Agency. 
IFR  Doc.  94-20752  Filed  8-23-93;  8:45  am] 
BILLMQ  COOC  3S1»-4I^ 


National  Oceanic  and  Atmospheric 
Administration 

Pocket  No.  940831-4231] 

GLOBE  Joint  Project  Agreement(s) 

AGENCY:  NOAA.  Commerce. 

ACTION:  Notice,  solicitdtion  of  interest. 


SUMMARY:  NOAA  solu  it^  indications  of 
interest  by  one  or  mo.'-e  rion-profit, 
research  or  public  org.r.izations  to 
participate  in  joint  projt-rts  supporting 
the  GLOBE  (Global  Ler.ming  and 
Observations  to  iJenvfit  the 
Environment)  Program  Under  that 
program,  students  in  grades  K  through 
12  will  carry  out  .si  inntific  experiments 
and  conduct  envirunnn  ntal 
obsen'ations  which  wi!i  be  transmitted 
through  Internet  and  sriteiHte 
communications  to  a  central  processing 
site.  At  the  central  «i'e.  global 
environmental  images  will  he  created 
and  relayed  back  to  the  students.  The 
data  acquired  by  the  students  will  also 
support  ongoing  work  of  en\'ironmental 
scientists  throughout  the  v.'orid. 
DATES:  Responses  should  \>e  received  no 
later  than  September  a,  1994. 
ADDRESSES:  All  responses  should  be 
sent  by  mail  to  Thomas  N.  Pyke. 
Director,  The  GLOBE  Program.  744 
Jackson  Place  NW.,  Washington,  DC 
20503  or  delivered  by  express  or  courier 
service  to  Director,  The  GLOBE 
Program.  Tlie  White  House,  New 
Executive  Office  Building,  725  17th 
Street  NW.,  Room  G-1.  Washington.  DC 
20006. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  N.  Pyke.  (202)  395-7600. 
SUPPLEMENTARY  MF0RMAT10N:  This  is  a 
notice  to  solicit  interest  in  joint  project 
agreements  in  support  of  llie  GLOBE 
Program,  which  is  an  international 
environmental  science  and  education 
program.  Students  throughout  the  world 
will  participate  in  environmental 
science  experimmts  by  using  personal 
computers  connected  to  networks  like 
the  hitemet  Their  observational  data 
will  be  shared  with  students  at  other 
schools  through  the  creation  of  global 
environmental  pictvues  of  the  world 
based  on  the  student-acquired  data.  The 
data  will  also  be  employed  to  support 
environmental  science  research. 

The  GLOBE  Program  will  bring  school 
children,  educators,  and  scientists 
together  to  monitor  the  worldwide 
environment.  Its  goals  are  to  enhance 
the  collective  awareness  of  individuals 
throughout  the  world  concerning  the 
environment  and  the  imfSacts  of  human 
activities  on  it  and  to  increase  scientific 
understanding  of  the  earth. 

Students  in  grades  K  through  12  or 
equivalent  grades  at  schools  throughout 
the  world  will  conduct  scientific 
experiments.  Student  enviroiunental 
olMervations  will  be  transmitted  through 
the  international  Internet  and  direct 
satellite  communications  to  a  central 
processing  site,  at  which  global 
environmental  images  will  be  created 
and  relayed  back  to  the  students.  The 
data  acquired  by  the  students  will  also 
be  made  available  through  the  Internet 
to  environmental  scientists  throughout 
the  world  to  support  their  research. 
GLOBE  will  begin  operation  in  a 
number  of  schools  throughout  the  world 
on  April  22, 1995,  the  25th  Earth  Day. 
Over  the  following  several  years, 
thousands  of  schools  are  expected  to 
participate  in  GLOBE. 

The  GLOBE  Program  is  managed  by 
an  interagency  team  that  includes 
National  Oceanic  Atmospheric 
Administration  (NOAA),  National 
Aeronautics  and  Space  Administration, 
National  Science  Foundation, 
Environmental  Protection  Agency,  and 
the  Departments  of  Education  and  State. 
GLOBE  Leadership  also  includes  the 
White  House  Office  on  Environmental 
Policy  and  Office  of  Science  and 
Technology  Policy.  NOAA,  as  the  host 
agency  for  GLOBE,  intends  to  enter  into 
one  or  more  joint  project  agreements 
with  joint  project  partners  as  a  part  of 
The  GLOBE  Program  as  authorized 
under  15  U.S.C.  1525. 

An  organization  is  eligible  for 
consideration  as  a  joint  project  partner 
under  this  authority  if  it  is  a  nonprofit 
organization,  research  organization,  or 


public  organization  or  agency  with  a 
mutual  interest  in  the  project,  and  must 
agree  to  bear  an  equitable  portion  of  the 
project's  costs,  as  determined  by  NOAA. 
NOAA  also  intends  to  enter  into  a  joint 
project  agreement  with  a  non-profit 
organization  that  will  coordinate  and 
encourage  private  sector  participation  in 
The  GLOBE  Program  and  support  the 
application  of  private  sector  resources 
in  implementing  GLOBE  in  schools  in 
the  United  States  and  throughout  the 
world. 

The  GLOBE  Program  is  interested  in 
establishing  these  agreements  with 
ehgible  organizations  through  which 
GLOBE  program  goals  are  supported 
and  the  activity  also  benefits  the  goals 
of  each  partner.  The  GLOBE  Program 
intends  to  build  on  environmental 
education  activities  and  supporting 
computing  and  networking 
infi^tructure  that  is  in  place  or  planned 
to  the  greatest  extent  possible,  through 
the  use  of  these  agreements. 

For  example,  joint  project  agreements 
may  be  entered  into  with  organizations 
that  sponsor  or  carry  out  environmental 
education  programs  in  one  country  or 
internationally,  in  which  students 
participate  in  environmental  science 
experiments  and  use  personal 
computers  connected  to  the  Internet  to 
share  the  data  they  acquire  with 
students  in  other  schools.  The  addition 
of  GLOBE  environmental 
measurements,  scientific  instruments, 
global  eovironmental  image  viewing 
capability,  and  educational  materials  to 
a  program  at  a  school  might  enable  it  to 
broaden  its  hands-on  Science  program 
and,  at  the  same  time,  actively  support 
GLOBE  program  goals.  This  example  is 
illustrative  only,  and  respondents  are 
encouraged  to  be  creative  in  proposing 
possible  areas  for  these  agreements  that 
may  be  of  mutual  benefit  to  The  GLOBE 
Program  and  their  organizations. 

As  a  guideline,  organizations  that  may 
be  considered  as  candidates  for  these 
agreements  should  have  or  plan  to  have 
some  significant  part  of  a  national  or 
international  environmental  education 
infrastructure  having  characteristics 
such  as  those  described  in  the  above 
example,  and  have  members,  employees 
or  staff  who  possess  substantial 
experience  in  setting  up  such  programs 
in  a  la^g^  number  of  schools.  Of  special 
interest  to  the  GLOBE  Program  may  be 
organizations  that  have  experience  in 
setting  up  such  programs  in  a  diverse, 
multi-cultural  environment,  involving 
schools  such  as  would  be  expected  to 
participate  in  a  program  such  as  GLOBE, 
which  will  encompass  many  nations 
and  a  broad  cross  section  of  the  United 
States.  NOAA  reserves  the  right  to 
waive  the  use  of  the  guideline  stated 


above,  to  not  select  an  organization  even 
though  it  may  meet  this  guideline,  to 
rely  on  other  criteria,  and  to  select  joint 
project  partner(s)  through  means  other 
than  this  notice  process. 

All  interested  parties,  including  those 
organizations  that  respond  to  this 
notice,  should  be  aware  that  NOAA,  as 
host  agency,  and  other  Federal  agencies 
participating  in  the  GLOBE  program 
may  enter  into  contracts  or  financial 
assistance  agreements  in  the  future  in 
addition  to  the  agreements  as  solicited 
in  this  notice.  Solicitations  for 
applicants  for  contracts  or  financial 
assistance  programs  will  be  announced 
in  a  separate  notice.  Any  organizations 
with  whom  these  agreements  are 
entered  into  relative  to  the  GLOBE 
program  would  not  be  precluded  solely 
as  a  result  of  their  status  as  a  party  to 
the  agreement  from  competing  or 
otherwise  being  considered  for  such 
contracts  or  financial  assistance 
agreements. 

In  the  interest  of  minimizing  the 
burden  on  respondents  to  this  notice 
and  on  the  Government  in  considering 
such  responses,  respondents  are 
requested  to  limit  their  response  to  no 
more  than  five  single-spaced,  typed 
pages.  Additional  descriptive  material 
about  the  responding  organization  or  its 
programs  may  be  attached,  at  the  option 
of  the  respondent. 

Dated:  August  19, 1994. 
James  W.  Breniun, 
Acting  General  Counsel. 
IFR  Doc.  94-20844  Filed  8-22-94;  8:45  am] 
BILUNG  COOE  3910-13^ 


P.D.  081094A] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Return  of  Applications  for 

Public  Display  Permits,  Aqua  Circus 

(P23D)  and  Safari  Worid  (P533A). 

SUMMARY:  Notice  is  hereby  given  that 
the  issuance  of  public  display  permits 
as  authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA),  (16 
U.S.C.  1361  et  seq.]  has  been  affected  by 
the  passage  of  the  MMPA  Amendments 
of  1994  (1994  Amendments).  Under 
these  new  amendments,  a  public 
display  permit  is  not  required  for  a 
transfer  of  captive  animals.  Therefore, 
requests  for  pubhc  display  permits 
affected  by  the  new  amendments  have 
been  returned  to  the  following 
applicants:  Aqua  Circus  of  Cape  Cod  (59 
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CFR  5180)  and  Safari  World  (58  CFR 
54554). 

EFFECTIVE  DATE:  The  1994  Amendments 
were  enacted  on  April  30, 1994. 
ADDRESSES:  Inquiries  regarding  the 
issuance  of  public  display  permits 
should  be  submitted  to:  Chief,  Permits 
Division.  Office  of  Protected  Resources, 
1315  East-West  Highway,  Silver  Spring. 
MD  20910. 

FOR  FURTHER  INFORMATJON  CONTACT:  Ann 
Terbush  (301) 713-2289. 
SUPPLEMENTARY  INFORMATK3N:  Under  the 
1994  Amendments,  (P.L.  103-238).  a 
public  display  permit  is  not  required  for 
the  transport  of  captive  marine 
mammals  from  one  public  display 
facility  to  another;  however,  all 
recipients  of  marine  mammals  for 
public  display  purposes  must:  (1)  Offer 
a  program  for  education  or  conservation 
purposes  that  is  based  on  professionally 
recognized  standards  of  the  public 
display  community;  (2)  be  registered  or 
hold  a  license  issued  under  7  U.S.C. 
2131  ef  seq..  i.e..  from  the  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture  (or,  for 
foreign  facilities,  meets  comparable 
standards);  and  (3)  maintain  facilities 
for  the  public  display  of  marine 
mammals  that  are  open  to  the  public  on 
a  regularly  scheduled  basis  and  to 
which  access  is  not  limited  or  restricted 
other  than  by  charging  of  an  admission 
fee. 

Additionally,  when  marine  mammals 
are  transported  from  one  facility  to 
another,  NMFS  must  be  provided  with 
15-days'  advance  notification  by  the 
facility  from  which  the  animals  are  to  be 
transferred.  If  the  animals  to  be 
transported  are  from  captive  stock,  no 
further  NMFS  authorization  would  be 
required.  However,  in  the  case  of 
beached  and  stranded  animals,  a  permit 
may  be  required  if  the  animals  are 
otherwise  determined  to  be  releasable  to 
the  wild. 

NMFS  intends  to  revise  regulations 
establishing  new  procedures  for  public 
display  permits  issued  pursuant  to  50 
CFR  part  216. 

Dated;  August  17, 1994. 
William  W.  Fox.  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Senice. 
|FR  Doc.  94-20728  Filed  8-23-94;  8:45  ami 
BILLING  COOe  3S10-22-F 


ACTION:  Issuance  of  scientific  research 
permit  no.  934  {P63C). 


P.D.  080994B] 
Marine  Mammals 


SUMMARY:  Notice  is  hereby  given  that 
Robert  Eisner.  Ph.D.,  Institute  of  Marine 
Science,  University  of  Alaska, 
Fairbanks,  AK  99775,  has  been  issued  a 
permit  to  take  beached/stranded 
rehabihtated  harbor  seals  {Pboca 
vitulina  richardii]  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring 
MD  20910  (301/713-2289);  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Long  Beach,  CA  90802- 
4213  (310/980--t015). 
SUPPLEMENTARY  INFORMATION:  On  June 
27,  1994,  notice  was  published  in  the 
Federal  Register  (59  FR  32597)  that  a 
request  for  a  scientific  research  permit 
to  take  Pacific  harbor  seals  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  August  17,  1994. 
William  W.  Fox,  Jr., 

Director.  Office  of  Protected  Resources. 
.'National Marine  Fisheries  Ser\ice 
[FR  Doc.  94-20727  Filed  8-23-94.  8.45  ami 
BILUNG  COOE  U10-23-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  94-00015] 

Great  Lakes  Products,  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
settlement  agreement  under  the 
Consumer  Product  Safety  Act. 


AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


SUMMARY:  It  is  the  poUcy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  Part  1118.20(e)-{h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Great  Lakes  Products.  Inc..  a 
corporation. 


DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  September 
8.  1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  94-C0015.  Office  of  the 
Secretary.  Consiuner  Product  Safety 
Commission,  Washington,  DC.  202'07. 
FOR  FURTHER  INFORMATION  CONTACT: 
MeK  in  I.  Kramer,  Trial  Attorney,  Office 
of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  August  16. 1994. 
Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

1.  Great  Lakes  Products,  Inc. 
(hereinafter,  "Great  Lakes"),  a 
corporation,  enters  into  this  Settlement 
Agreement  (hereinafter,  "Agreement") 
with  the  staff  of  the  Consumer  Product 
Safety  Commission,  and  agrees  to  the 
entry  of  the  Order  described  herein.  The 
purpose  of  the  Agreement  and  Order  is 
to  settle  the  stafTs  allegations  that  Great 
Lakes  knowingly  caused  the  export  of 
certain  banned  hazardous  products, 
namely  volatile  alkyl  nitrites  used  for 
inhaling  or  otherwise  introducing  into 
the  human  body  for  euphoric  or 
physical  effects,  in  violation  of  sections 
8  and  18  of  the  Consumer  Product 
Safety  Act  (CPSA),  15  U.S.C.  2057  and 
2067,  which  are  prohibited  acts  under 
sections  19(a)(10)  of  the  CPSA,  15 
U.S.C.  2068(a)(10). 

I.  The  Parties 

2.  The  'staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA,  15 
U.S.C.  2053. 

3.  Great  Lakes  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Indiana  with  its  principal 
corporate  offices  located  at  1491  N. 
Harding  St.,  Indianapolis,  IN  46202. 
Great  Lakes  is  engaged  in  the  business 
of  manufacturing  for  export,  room 
odorants,  under  various  trade  names 
including,  but  not  limited  to.  Rush, 
Hardware,  Quicksilver,  Boh  and  Ram. 
These  products  are  commonly  used  as 
sexual  stimulants. 
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II.  Allegations  of  the  Staff 

4.  From  early  1991  until  early  1994, 
Great  Lakes  exported  to  various  foreign 
countries  qtiantities  of  the  above 
described  products  on  at  least  93 
separate  occasions. 

5.  Pursuant  to  section  18  of  the  CPSA, 
15  U.S.C.  2067,  and  the  Commission's 
export  regulations,  16  CFR  1019.  Great 
Lakes  is  required  to  notify  the 
Commission,  in  writing,  prior  to  the 
exportation  of  any  banned  hazardous 
substance.  This  notice  must  specify  the 
(1)  anticipated  shipment  date;  (2) 
country  and  port  of  destination;  (3) 
quantity  of  the  substance  that  will  be 
exported;  and  (4)  any  additional 
information  required  by  regulation. 

6.  On  or  about  March  18. 1994  Great 
Lakes  voluntarily  informed  the  staff  that 
an  employee  had  failed  to  file  with  the 
Commission  the  "Notification  of  Intent 
To  Export"  required  prior  to  exporting 
the  products  which  made  up  the  93 
shipments  referred  to  above. 

7.  Up  until  February  of  1991  the  firm 
had  filed  the  necessary  notification,  and 
admittedly  was  fully  aware  of  its  legal 
obligation  to  continue  to  do  so. 

8.  Great  Lakes  knowing  failure  to  file 
the  required  statements  informing  the 
Commission  of  its  intent  to  export  is  a 
violation  of  section  18(b)  of  the  CPSA 
and  thereby  a  prohibited  act  under 
section  19(a)(10)  of  the  CPSA.  The 
violation  of  section  19(a)(10)  is 
punishable  by  a  civil  penalty  as 
prescribed  in  section  20  of  the  CPSA,  15 
use.  2069. 

iV.  Response  of  Great  Lakes 

9.  Great  Lakes  denies  the  allegations 
of  the  staff  that  it  knowingly  failed  to 
comply  with  export  notification 
requirements  of  the  CPSA. 

V.  Agreement  of  the  Parties 

18.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over  Great 
Lakes  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  Consumer  Product  Safetv  Act  (15 
U.S.C.  2051  et  seq  ). 

11.  Great  Lakes  agrees  to  pay  to  t!ie 
Commission  a  civil  penalty  in  the 
amount  of  TEN  THOUSAND  AND  00/ 
100  DOLLARS  ($10,000.00). 

12.  The  Commission  and  Great  Lakes 
agree  that  this  Agreement  is  entered  into 
for  the  purposes  of  settlement  only. 

13.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order.  Great  Lakes  knowingly, 
voluntarily  and  completely,  waives  any 
rights  it  may  have  in  this  matter  (1)  to 
an  administrative  or  judicial  hearing,  (2) 
to  judicial  review  or  other  challenge  or 


contest  pf  the  validity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Great  Lakes  failed  to  comply 
with  the  CPSA  as  aforesaid,  and  (4)  to 
a  statement  of  findings  of  fact  and 
conclusions  of  law. 

14.  Far  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
been  issued;  and,  the  Commission  may 
publiciae  the  terras  of  the  Settlement 
Agreement  and  Order. 

15.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e)-{h).  If  the  Commission  does 
not  receive  any  wTitten  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  af:cepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

16.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order,  incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Great  Lakes  to  appropriate  legal 
action. 

17.  Agreements,  understandings, 
representations,  or  interpretations  apart 
from  those  contained  in  this  Settlement 
Agreement  and  Order  may  not  be  used 
to  vary  or  to  contradict  its  terms. 

18.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Great  Lakes  and  each  of  its  successors 
and  assigns. 

Dated;  July  7,  1994. 
Respondent  Great  Lakes  Products,  Inc. 
Icseph  F.  Miller, 

Prpsident,  Gn^t  Lakes  Products,  Inc..  1491 
,V  Harditg  St .  Indianapolis.  I\  46202. 

Commission  Staff 

David  Schmeltzer. 

Assistant  E.\ecutive  Director.  Office  of 
Cnmpliavce  and  Enforcement. 
Eric  L.  Stone. 

Acting  Director.  Office  of  Compliance  and 
Lnforceinpnt.  Division  of  Administrative 
Liti'^ation 

Duted:  lu!y  15.  1994. 
Mel  V  in  I,  Kramer, 

Trial  Attorney.  Office  of  Compliance  and 
Enforcement.  Division  of  ."administrative 
Litigatioti 

Order 

LIpon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Great  Lakes  Products  Inc.,  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 


and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Great  Lakes; 
and  it  appearing  that  the  Settlement 
Agreement  is  in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted; 
and  it  is 

Further  Ordered,  that  within  20  days 
of  service  of  this  final  Order  upon  Great 
Lakes,  Great  Lakes  shall  pay  to  the 
Order  of  the  Consumer  Product  Safety 
Commission  a  civil  penalty  in  the 
amount  of  TEN  THOUSAND  AND  00/ 
100  DOLLARS  ($10,000.00). 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  16th 
day  of  August  1994. 

By  Order  of  the  Oammission. 
Sadye  E.  Dunn, 

Secretary;  Consumer  Product  Safety 
Commission. 
IFR  Doc.  94-20709  Filed  8-?3-94;  8:45  am] 
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[CPSC  Docket  No.  94-C0014] 

Youngland  Import  and  Export,  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission.  . 

ACTION:  Provisional  acceptance  of  a.  " 
settlement  agreement  under  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  Part  1118.20(e)-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Youngland  Import  and  Export,  Inc..  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  September 
8. 1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement  . 
should  send  written  comments  to  the 
Comment  94-C0014.  Office  of  the 
Secretary.  Consumer  Product  Safety  ' 
Commission.  Washington.  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  I.  Kramer,  Trial  Attorney,  Office 
of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 

below. 
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Dated:  August  16.  1994 
Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

1.  Youngland  Import  and  Export,  Inc. 
(hereinafter.  "Youngland"),  a 
corporation,  enters  into  this  Settlement 
Agreement  (hereinafter,  "Agreement") 
with  the  staff  of  the  Consumer  Product 
Safety  Commission,  and  agrees  to  the 
entry  of  the  Order  de'scribed  herein.  The 
purpose  of  The  Agreement  and  Order  is 
to  settle  the  stafTs  allegations  that 
Youngland  knowingly  caused  the 
introduction  into  commerce  of  certain 
banned  hazardous  substances,  namely 
toys,  and  caused  the  export  of  certain 
banned  hazardous  substances  in 

.   violation  of  sections  2(q)(l)(A)  and  14(d) 
of  the  Federal  Hazardous  Substances 
Act  (FHSA),  15  U.S.C.  1261(q)(l)(A)  and 
1273(d),  which  are  prohibited  acts 
under  sections  4  (a)  and  (i)  of  the  FHSA. 
15  U.S.C.  1263  (a)  and  (i). 

/.  Jurisdiction 

2.  The  Commission  had  jurisdiction 
over  Youngland  and  the  subject  matter 
of  this  Settlement  Agreement  pursuant 
to  section  30(a)  of  the  Consumer 
Product  Safety  Act  (hereinafter. 
"CPSA").  15  U.S.C.  2079(a).  and 
sections  2(0(1  )(A),  4  (a)  and  (i)  and  3(i:) 
of  the  FHSA,  15  U.S.C.  1261(F)(1)(A). 
1263  (a)  and  (i)  and  1264(c:). 

//.  The  Parties 

3.  The  "staff  is  the  staff  of  t.he 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CFSA.  15 
U.S.C.  2053. 

4.  Youngland  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  New  Jersey  with  its 
principal  corporate  offices  located  at 
2510  Valentine  Avenue,  Bronx.  NY 
10458.  Youngland  is  engaged,  among 
other  things,  in  the  business  of 
im.porting  and  selling  in  the  United 
States  children's  toys  and  noveltv  items. 

///.  Allegations  of  the  Staff 

5.  From  at  least  September  25,  imi. 
to  Septemberl5,  1992,  Youngland 
introduced  into  interstate  commerce, 
(.ertain  toys,  namely  "Breakfast  Set" 
model  686,  and  "Flip  0\'er  Buggy  Car" 
model  2008.  which  are  intended  for  use 
by  children  under  three  years  of  age. 
These  toys  failed  to  comply  with  the 
Commission's  requirements  for  tovs  and 
other  articles  intended  for  use  by 
children  under  three  years  of  age  which 
present  choking,  aspiration,  or  ingestion 
hazards  because  of  small  parts.  (Small 
Parts  Regulation,  16CFRPart  1501.) 


One  or  more  of  the  parts  of  the  toys  in 
question  separated  when  subjected  to 
the  use  and  abuse  testing  specified  in  16 
CFR  1500.51  and  1500.52.  The 
separated  parts  fit  entirely  within  the 
test  cylinder  specified  in  16  CFR  1501.4. 

6.  Because  these  toys  failed  to  meet 
the  requirements  of  the  Small  Parts 
Regulation,  each  of  them  presents  a 
"mechanical  hazard"  within  the 
meaning  of  section  2(s)  of  the  FHSA,  15 
U.S.C.  1261(s)  (choking,  aspiration  and/ 
or  ingestion  of  small  parts).  Pursuant  to 
16  CFR  1500.18(A)(9),  each  of  those  tovs 
is  a  "banned  hazardous  substance" 
within  the  meaning  of  section  2(q)(l)(A) 
of  the  FHSA.  15  U.S.C.  1261(q)(l)(A) 
(any  toy  or  other  article  intended  for  use 
by  children  which  bears  or  contaLns  a 
hazardous  substance).  The  knowing 
introduction  or  delivery  for  introduction 
into  interstate  commerce  of  these 
banned  hazardous  substances  and/or  the 
knowing  receipt  in  interstate  commerce 
and  the  delivery  or  proffered  delivery  by 
Youngland  are  prohibited  acts  pursuant 
to  sections  4  (a)  and  (c)  of  the  FHSA,  15 
U.S.C.  1263  (a)and(c). 

7.  Pursuant  to  section  14(d)  of  the 
FHSA  15  U.S.C.  1273(d)  and  16  CFR 
1019.  Youngland  is  required  to  notify 
the  Commission,  in  writing,  prior  to  the 
exportation  of  any  banned  hazardous 
substance.  This  notice  must  specify  the 
(1)  anticipated  shipment  date;  (2) 
country  and  port  of  destination:  (3)  the 
quantity  of  the  substance  that  will  be 
exported;  and  (4)  any  additional 
information  required  by  regulation. 

H.  On  September  15."l992.  the  staff 
collected  samples  of  Model  2008  "Flip 
Over  Buggy  Car."  Based  on  testing  by 
the  Commission's  Engineering 
laboraton,-  this  product  was  found  to  be 
a  "banned  hazardous  substance"  under 
the  Federal  Hazardous  Substance  Ad 
15  U.S.C.  1261  etseq.  The 
Cummis-^ion's  Eastern  Regional  Oifii.e 
advised  Youngland  of  these  findings  in 
a  letter  dated  September  30,  1992. 

9.  In  the  September  30.  1992  letter, 
and  in  previous  contact  with  the  staff. 
Youngland  was  advised,  or  otherwise 
made  aware,  of  the  alfernatives  Un 
disposing  of  these  violative  products, 
including  reexport,  and  the  appropriate 
procedures  to  follow. 

10.  On  |anuar>'  15,  1993,  Youngland 
submitted  an  export  notification  request 
detailing  plans  to  export  "600  doz.Mi'  of 
these  toys  to  Hong  Kong.  Permission 
was  granted  bv  the  staff  on  March  3. 
1993. 

11.  No  further  export  notification 
requests  were  received  from  Youngland. 
On  March  3,  1994  an  inspection  of 
Youngland  to  check  on  the  disposition 
of  these  toys  revealed  that  Youngland 
had  exported  7200  units  of  them  to  a 


firm  in  Costa  Rica  on  or  about  August 
18,  1993.  No  export  notification  was 
ever  received  for  this  shipment. 

12.  Youngland's  knowmg  failure  to 
provide  the  Commission  with  advance 
notice  of  its  intent  to  export  these 
products  to  Costa  Rica  constitutes  a 
violation  of  the  export  notification 
requirements  of  section  14(d)  of  the 
FHSA,  15  U.S.C.  §  1273(d),  and  is  a 
prohibited  act  under  section  4(i)  of  the 
FHSA,  15  U.S.C.  §1263(i). 

IV.  Eesponse  of  Youngland 

13.  Youngland  denies  the  allegations 
of  the  staff  that  it  has  knowingly 
introduced  or  delivered  for  introduction 
into  commerce  or  received  in  commert  e 
and  then  delivered  or  proffered  for 
delivery  thereof  for  pay  or  otherwise  of 
the  aforesaid  banned  hazardous  toys, 
that  it  knowingly  failed  to  comply  with 
export,  notification  requirements  of  the 
FHSA.  or  that  it  has  violated  the  FHSA 
in  any  way. 

V.  Agreement  of  the  Parties 

14.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over 
Youngland  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  following  acts:  Consumer  Produ(  f 
Safety  Act  (15  U.S.C.  2051  et  seq.).  and 
the  Federal  Hazardous  Substances  Ac  t 
15  U.S.C.  1261  etseq. 

15.  Youngland  agrees  to  pay  to  thy     ■ 
Commission  a  civil  penalty  iri  the 
amount  of  FIFTEEN  THOUSAND  AND 
00/100  DOLLARS  ($15,000.00)  to  be 
paid  in  three  (3)  equal  installments  of 
S5.000.  The  first  payment  will  be  due 
within  twenty  (20)  days  after  service  ni 
the  Final  Order  of  the'Commission 
accepting  this  Settlement  Agretment. 
Thereafter.  Youngland  agrees  to  pay 
55,000  by  January  1,  1995  and  55.000  tn 
June  1.  1995.  These  payments  ar?  made 
in  full  settlement  of  the  staffs 
allegations  set  forth  in  paragraphs  fi\e 
through  twelve  above  that  'i'oung'.and 
violated  the  FHSA.  Upon  the  failure  t  \ 
Youngland  to  make  a  payment  or  up(':i 
the  making  of  a  late  payment  b. 
Youngland  (a)  the  entire  amount  of  the 
civil  penalty  shall  be  due  and  payable, 
and  (b)  interest  on  the  outstanding 
balance  shall  a<:cnje  and  be  paid  at  the 
federal  legal  rate  of  interest  under  tr.e 
provisions  of  28  U.S.C.  (a)  and  (ti). 

16.  The  Commission  does  not  make 
any  determination  that  Youngland 
knowingly  violated  the  FHSA.  The 
Com.mission  and  Youngland  agree  that 
this  Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

17.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Youngland  knowingly. 
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voluntarily  and  completely,  waives  any 
rights  it  may  have  in  this  matter  (1 )  to 
an  administrative  or  judicial  hearing,  (2) 
to  judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Youngland  failed  to  comply 
with  the  FHSA  as  aforesaid,  and  (4)  to 
a  statement  of  findings  of  fact  and 
conclusions  of  law. 

18.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  2055(h),  this  matter 
shall  be  treated  as  if  a  complaint  had 
been  is  ued;  and,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

19.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e)-{h).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

20.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order,  incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Youngland  to  appropriate  legal 
action. 

21.  No  agreement,  understanding, 
representation,  or  interpretation  not 
i:ontained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  var>'  or  to 
contradict  its  terms. 

22.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Youngland  and  each  of  its  successors 
and  assigns. 

Kcsp<iridenl  Youngland  Import  and  Export, 
Inc. 

Dated:  June  17, 1994. 

Raymond  Srour, 

Presidi-mt  Youngland  Import  and  Export. 
Inc.,  2510  Valentine  Avenue.  Bronx.  N'tw 
York  10458. 

Commission  Staff 
David  Scfameltzer. 

Assistant  Executive  Director,  Office  of 

Compliance  and  Enforcement. 

Eric  L.  Stone, 

Acting  Director,  Office  of  Compliance  and 

Enforcement.  Division  of  Administrative 

Lit  ISO  t  ion. 


Dated:  July  16,  1994 
Melvin  I.  Kramer, 

Trial  Atorney,  Office  of  Compliance  and 
Enforcement,  Division  of  .administrative 
Litigation. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Youngland,  a  corporation, 
and  the  staff  of  the  Consumer  Product 
Safety  Commission;  and  the 
Commission  having  jurisdiction  over 
the  subject  matter  and  Youngland;  and 
it  appearing  that  the  Settlement 
Agreement  is  in  the  public  interest,  it  is 

Ordarnd  th-'t  the  Settlement 
Agreemer      -,  and  heroby  is  accepted,  as 
indicated  beiow;  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement,  Youngland  shall  pay  to  the 
Order  of  the  Consumer  Product  Safety 
Commission  a  civil  penalty  in  the 
amount  of  FIFTEEN  THOUSAND  AND 
00/100  DOLLARS  ($15,000.00)  to  be 
paid  in  three  equal  installments  of 
$5,000.  The  first  pa>Tnent  will  he  due 
within  twenty  (20)  days  after  service  of 
the  Final  Order  of  the  Commir.sion 
accepting  this  Settlement  Agreement. 
Thereafter,  Youngland  agrees  to  pay 
$5,00aby  January  1,  1995  and  $5,000  by 
June  1. 1995.  Payment  of  the  total 
$15,000  civil  penalty  shall  settle  fully 
the  staffs  allegations  set  forth  in 
paragraphs  5  through  12  of  the 
Settlement  Agreement  and  Order  that 
Youngland  violated  the  FHSA.  Upon  the 
failure  by  Youngland  to  make  a  payment 
or  upon  the  making  of  a  late  payment 
by  Youngland  (a)  the  entire  amount  of 
the  civil  penalty  shall  be  due  and 
payable,  and  (b)  interest  on  the 
outstanding  balance  shall  accrue  and  be 
paid  at  the  federal  legal  rate  of  interest 
under  Ihe  provisions  of  28  U.S.C. 
i961{a)and  (b). 

F'rovisionally  accepted  and  Provisional 
Order  issued  on  the  16th  day  of  August  1994. 

By  Order  of  the  Conamission. 

Sadye  8-  Duon. 

Secretary;  Consumer  Product  Safety 
Commission. 

|FR  Doc  94-20708  Filed  8-23-94;  8:45  am] 

BILLING  CODE  S325-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Renewal  of  the  Ballistic  Missile 
Defense  Advisory  Committee  (BMDAC) 

action:  Notice. 


summary:  The  BMDAC  is  being  renewed 
for  a  two-year  period  in  consonance  . 


with  the  public  interest,  and  in 
accordance  with  the  provisions  of  Pub. 
L.  92-463,  the  "Federal  Advisory 
Committee  Act." 

The  BMDAC  provides  timely  advice 
to  the  Secretary  of  Defense  and  Director. 
Ballistic  Missile  Defense  Organization 
on  policy  issues  concerned  with  the 
acquisition  and  development  of  ballistic 
missile  systems,  subsystems, 
components,  elements  and  architectures 
to  achieve  approved  objectives.  These 
include  the  research  and  development 
of  home-based  anti-ballistfc  missile 
defenses,  as  well  as  theater  missile 
defensive  emplacements. 

BMDAC  will  continue  to  be  composed 
of  approximately  15-20  members  who 
are  recognized  experts  and  leaders  in 
policy,  acquisition,  and  technical  areas 
related  to  ballistic  missile  programs. 
The  membership  will  be  a  well- 
balanced  mix  of  individuals  from  the 
public  sector,  the  academic  community, 
and  other  governmental  agencies  and 
departments,  with  the  general  selection 
criteria  that  focus  on  the  functions  to  be 
performed  and  interest  groups  affected. 

For  further  information  regarding  the 
BMDAC.  contact;  Ms.  Pat  McCreadv, 
BMDO.  (703)  693-1530. 

Dated:  August  17,  1994 
L.M.  Bynrnn, 

Alternate  DSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  94-20704  Filed  8-23-94:  8:45  am] 

BILLING  CODE  5000-04-M 


Office  of  the  Secretary  of  Defense 

Ballistic  Missile  Defense  Advisory 
Committee 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 
(HMD)  Advisory  Committee  will  have  a 
closed  session  meeting  in  Huntsville, 
Alabama,  on  September  7-8, 1994. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretar>' 
and  Deputy  Secretary  of  Defense, 
through  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology,  on  all 
matters  relating  to  BMD  acquisition, 
syste.m  development,  and  technology. 

In  accordance  with  section  10(d),  as 
amended  in  5  U.S.C.  App  II.  it  has  been 
determined  that  this  BMD  Advisory 
Committee  meeting  concerns  matters 
listed  in  5  V.S£.  552(b)  (c)(1);  therefore, 
this  meeting  is  closed  to  the  public. 


IMI 
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Dated:  August  18, 1994. 
I-M.  Bynum, 

Alternate  OSD  Federo!  Pegister  Linisnn 
Officer,  Department  of  Defense. 
IFR  Dot  94-20705  Filrd  8-23-94;  8:45  am| 
BILUNG  COM  5000-04-M 


DEPARTMENT  OF  ENERGY 

Draft  Environmental  Impact  Statement 
for  rhe  Safe  Interfm  Storage  of  Hanford 
Tank  Wastes  at  the  Hanford  Site, 
Richland,  WA  and  Announcement  of 
PubHc  Hearings;  Correction 

AGEWCY:  Department  of  Energy  (DOE). 

ACTION:  Correction  and  Notice  of 
Additional  Public  Hearings. 


SUMMARY:  On  Tuesday,  August  2.  1994. 
E)OE  published  a  Draft  Environmental 
Impact  Statement  for  the  Safe  Interim 
Storage  of  Hanford  Tank  Wastes  at  the 
Hanford  Site,  Richland,  WA  and 
announcement  of  Public  Hearings  (S9 
FK  39329).  Today's  notice  is  corref.-ting 
the  listed  address  for  Washington 
Department  of  Ecology  (Ecology)  for  the 
submission  of  Avritten  comments  on  the 
Draft  Statement,  correcting  the  toll-free 
{)hone  number  located  in  the  Comment 
Procedure  secticn,  and  adding  two 
additional  public  hearing  meeting  dates 
and  locations  in  I  he  Public  Heajings 
section. 

AD:>RESSES:  On  page  39329.  2;id 
ro.iuTin;  the  addrj-ss  for  submission  of 
[^uhlic  comments  to  the  Washington 
D-opcrtment  r>f  Er:olog>'  is  cor^Pf:tc-d  as 
f:i!!rius:  Mr.  r^-off  Tallent,  Washington 
lA'partnient  ofEcoIegy.  P.O.  Box  47600. 
Olympin,  \\'.\  r85a4-76C'0.  (iOS)  407- 
:n2.   . 

FL'BLSC  HEAK^KiS:  On  prige  39:<3!).  2nd 
<  oiumn.  the  toll  fr«G  Har?fo-d  C'-'SiTup 
!  loTiine  Numbr-r  if  romjr  ted  to  read:  1- 
M)0-321-2fK)8  (prior  to  3:00  prn.  Parif^c 
Tiinp). 

rfEAFUMG  SCKEDU1.ES  AND  LX)CATK>f;S:  On 
page  39330,  third  column,  under  the 
hi  ceding  "Hearing,  Schedules  a 
Lc>;:riiions"  add  the  following  hearings: 

1.  St^ai'Je,  IM  Monday.  Si^ptember  12. 
1994,  Sheraton  Seattle,  1300  Sixth 
Aven-e,  Seattle,  WA  93101.  i'lione: 
(206)  621-9000. 

2.  Hood  River.  OR  Tuesday. 
September  13, 1994,  The  Hood  River 
Inn/Best  Western,  1108  E.  Marina  Wav. 
Hood  River,  OR  97031.  Phone:  (.503) 
3R6-2200.  Joan  Uphoff. 


Signed  in  Richland,  WA.  tliis  16th  day  of 
August  1994,  tor  the  United  States 
Department  of  Energy. 
Donald  H.  Alexaader, 
Branch  Otief,  Technical  Support  Branch. 
IFR  Doc  94-20631  Filed  8-23-94:  8:45  am) 

BILUNO  COK  M6»-0>-P 

Record  of  Decision;  Proposed  Polk 
Unit  1  Clean  Coal  Technology  Proiect. 
Polk  County,  FL 

AGENCY:  Department  of  Energy. 
ACTION:  Record  ofDedsion;  Proposed 
Polk  Unit  1  Clean  Coal  Technology 
Project,  Polk  County,  Florida. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  is  a  Federal  Cooperating 
Agency,  with  the  Region  IV  (Atlanta, 
Georgia)  Office  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
as  the  Federal  lead  agency,  for  the 
purpose  of  the  preparation  of  an 
Environmental  Impact  Statement  (EIS; 
EPA  904/9-94-002)  for  Tampa  Electric 
Companys  (TECs)  proposed  1,150 
megawatt  (MW)  Pol*  Power  Station. 
DOEs  participation  results  from  the 
proposal  by  its  Clean  Coal  Technology 
iCCT)  Program  to  provide  cost-sbaring 
financial  assistance  for  the  development 
of  the  first  generating  facility  to  be  built 
at  the  Polk  Power  Station  site. 
SpecifiCxilly,  the  proposed  260  MW 
MitegraJed  gasification  combined  crv(;l« 
(IGCC)  unit,  called  Polk  Unit  1,  Is  being 
considervd  by  DOE  for  cost-shared 
financial  assistance  in  the  amoimt  of 
$130  million  under  the  terms  of  the  CCT 
Demonstration  Program.  DOE  considers 
thf  proposal  to  provide  cosJ-sh.ir»^d 
financial  assistance  for  the  IGfX 
d«.nonsfration  project  to  be  a  major 
federal  action  subject  to  the  provisions 
of  the  National  Envirr.rrrental  Policy 
A;.t  (XET'A)  ard  to  the  corresponding 
IXJE  -pguI«tions  (10  CJH  Part'  1021).  In 
i.f  (.orc.ince  with  these  provisiaruv, 
a!teni3tives  aveiiaolo  to  li^OE  include 
the  proposed  action  (v.hi'jh  is  DOE"s 
prcf-'ned  ahi-m.-itive).  and  if.a.conahle 
al'r-r.-tives  to  the  prcposc-d  cctioa  (i.e.. 
tfia  no-artion  alternative,  including 
bcciiarios  reasonahiy  forcseeah!'-  c_s  ,i 
consequent  of  the  no-at.tion 
ai'umativt;). 

In  March  I993,  EPA,  DOE,  ,.nd  the 
U.S.  A.Tuy  Corps  of  Engineers 
(USACOE)  entered  into  a  Memorandum 
oi  Understanding  whereby  EP.A  v/cs 
der^igmtod  as  the  Federal  Lead  Agt  ncv 
for  the  preparation  of  this  EIS,  and  DOE 
and  USACOE  were  d'jsignated  as 
Cooperating  Agencies.  The  EPA  Notice 
of  Lntent  (NOI)  to  Prepare  an  EIS  for  this 
proposed  project  was  published  in  the 
Federal  Register  (58  FR  29577)  on  May 


21, 1993.  IX)E  has  adopted  this  EIS  as 
being  adequate  and  appropriate  for  the 
purpose  of  developing  DOE's  Record  of 
DedsJon  for  its  propcKed  action. 

Accordingly,  after  careful 
consideration  of  the  potential 
environmental  impacts  assessed  in  the 
EIS  for  the  proposed  Polk  Unit  1 .  along 
with  consideration  of  CCT 
Demonstration  Progiani  goals  and 
ot^ectives,  DOE  has  decided  that  it  will 
provide  approximately  $130  million  in 
federal  funding  support  for  the 
constpjction  and  operation  of  the  IGCC 
technology  to  be  demonstrated  at  Polk 
Unit  1. 

FOR  rURTHER  INFORMATION  CONTACT:  For 
further  information  on  DC^'s  activities 
related  to  the  EIS,  contact  Bruce  J. 
Buvinger,  Environmental  Specialist. 
U.S.  Department  of  Energy,  Morgantov.n 
Energy  TechnoIog>'  Center,  P.O.  Box 
880,  Morgantown,  WV.  Telephone  (304) 
291-4379.  For  ftirther  information  on 
the  DOE  NEPA  process,  contact  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Oversi^t  IEH-251.  Office  of 
Environment,  Safety  and  Health,  U.S 
Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  Telephone  (202) 
586-4600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  DOE 
prepared  this  Record  of  Decision 
pursuant  to  Council  on  Environmental 
Quality  (CEQ)  regulations  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  Parts  1500-1508)  and 
DOE  regulations  (10  CFR  Part  1021). 
This  Record  of  Decision  is  based  on  the 
EPA  Final  EIS  ior  the  Proposed  Tampa 
Ele<:tric  Company — Polk  Power  Station 
(EPA  &04/9-94-Ci02). 

An  overal!  ^.■EP.•^  compliance  stra'egy 
was  developed  for  the  CCT 
Dcrnonstratio!)  Program,  consistent  wi'h 
the  Council  en  Envircn~ental  Qujiiiy 
(f:iEQ)  NEPA  regulations  and  I>JE 
rtgulalians  for  compiiance  wi:h  NtPA. 
thul  include*  consideration  of  ^>oth 
prcg-a-.imatic  ar,d  prc;t<t-$pecific 
ervironmeniai  impacts  during  and  of*-  r 
the  process  of  se'e<,-ting  a  project.  This 
strategv  is  called  fienng  (40  Q'R  Part 
1503.28).  which  reff-rs  to  the  rover;ge  of 
gfeneral  maUer?  in  a  brocdar  EIS  (e.g.,  '.o.t 
the  CCT  Demonstration  Program),  with 
subsequent  narrower  statements  or 
environmental  analyses  incorporating 
by  ^efer^^.ct!  the  general  discussions  a^;d 
cor.centrating  sol'.^ly  on  the  Lssues 
specific  to  the  p.irticular  projetrt  under 
f  orsideration. 

The  DOE  strategy  has  three  p.'inci;K.l 
elements.  The  first  eltment  involved 
preparation  of  a  comprehensive 
Programmatic  EIS  for  the  OCT 
Demonstration  Program  (DOE/EIS-014ti. 
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November  1989)  to  address  the  potential 
environmental  consequences  of 
widespread  commercialization  of  each 
of  22  successfully  demonstrated  clean 
coal  technologies  in  the  year  2010.  The 
Programmatic  EIS  evaluated  (1)  A  no- 
action  alternative,  which  assumed  that 
the  CCT  Demonstration  Program  was 
not  continued  and  that  conventional 
coal-fired  technologies  with  flue  gas 
desulfurization  controls  would  continue 
to  be  used  for  new  plants  or  as 
replacements  for  existing  plants  that  are 
retired  or  refurbished,  and  (2}  a 
proposed  action,  which  assumed  that 
CCT  Demonstration  Program  projects 
were  selected  for  funding  and  that 
successfully  demonstrated  technologies 
would  undergo  widespread 
commercialization  by  2010. 

The  'Second  element  involved 
preparation  of  a  preselection 
environmental  review  of  project-specific 
environmental  data  and  analyses  that 
the  CCT  Demonstration  Program  offerors 
supplied  to  IXDE  as  part  of  their  CCT 
Demonstration  Program  proposals. 

The  third  element  consists  of 
preparing  site-specific  NEPA  documents 
for  each  selected  project.  For  Polk  Unit 
1,  DOE  determined  that  an  EIS  should 
be  prepared  to  address  project-  specific 
concerns.  EPA  agreed  with  DOE's 
determination  that  an  EIS  should  be 
prepared  to  satisfy  both  agencies'  NEPA 
regulations.  As  part  of  the  overall  NEPA 
strategy  for  the  CCT  Demonstration 
Program,  the  Polk  Power  Station  EIS 
draws  upon  the  Programmatic  EIS  and 
preselection  environmental  reviews  that 
have  already  analyzed  various 
alternatives  and  scenarios  (e.g., 
alternative  technologies  and  sites). 

The  DOE  proposal  to  provide  cost- 
shared  financial  assistance  to  TEC  for 
construction  and  operation  of  the  260 
M\V  IGCC  unit  was  determined  by  DOE 
to  be  a  major  federal  action  subject  to 
NEPA.  Because  of  DOEs  CCT 
involvement,  DOE  and  EPA  initially 
agreed  that  DOE  would  assume  the 
Federal  lead  agency  role  for  the 
development  of  the  EIS,  and  that  EPA 
would  be  a  Cooperating  Agency. 
However.  EPA's  proposed  federal 
action,  in  its  role  as  permitting  authority 
for  the  proposed  issuance  of  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit,  pertains  to  the  entire 
1,150  MW  Polk  Power  Station  project, 
which  extends  beyond  DOE's 
involvement  with  Polk  Unit  1.  An 
additional  consideration  in  determining 
the  Federal  lead  agency  was  the  fact 
that,  if  either  DOE  or  TEC  were  to 
withdraw  from  the  IGCC  demonstration 
agreement,  DOE's  interest  in  the  EIS 
would  cease,  whereas  EPA's  NEhA 
obligations  regarding  the  preparation  of 


the  EIS  would  continue  by  virtue  of 
TEC's  NPDES  sitewide  permit 
application.  Therefore,  it  was  mutually 
determined  that  EPA  would  assume  the 
lead  agency  role  for  the  preparation  of 
the  EIS  for  the  proposed  1,150  M\V 
complex.  This  change  in  Federal  lead 
agency  from  DOE  to  EPA  was 
announced  in  the  EPA's  Federal 
Register  Notice  of  Intent  (NOI)  of  May 
21.  1993  (58  FR  29577). 

Project  Description 

TEC  proposes  to  expand  its  electric 
generating  capacity  by  establishing  an 
1,150  MW  power  station  on  an 
apprcdmately  4,348-acre  site  in 
southwestern  Polk  County.  Florida. 
Approximately  94  percent  of  the  site  has 
been  mined  to  recover  phosphate  or  has 
been  disturbed  by  mining-related 
activities.  Portions  of  the  proposed  site 
continue  to  be  mined.  Existing  mine 
cuts  at  the  site  would  be  modified  to 
become  the  Polk  Power  Station  cooling 
reservoir.  Much  of  the  Polk  Power 
Station  storm  water  would  be  reused  in 
the  cooling  reservoir.  Over  one-third  of 
the  Polk  Power  Station  site 
(approximately  1,511  acres)  would  be 
reclaimed  as  a  wildlife  habitat  area  of 
mixed  forested  and  nonforested  uplands 
and  wetlands.  The  proposed  power 
station  would  be  formally  known  as  the 
"Tampa  Electric  Polk  Power  Station." 

At  completion  to  its  full  1,150  M\V 
generating  capacity,  the  proposed  Polk 
Power  Station  would  consist  of  one  260 
MW  (net)  IGCC  generating  facility,  two 
220  MW  (net)  combined  cycle  (CC) 
generating  units,  and  six  75  MW  (net) 
combustion  turbine  (CT)  generating 
units.  This  DOE  ROD  is  specific  to  Polk 
Power  Station  Unit  1,  the  260  MW  IGCC 
unit  tliflt  is  die  portion  of  the  project  for 
which  DOE  has  decided  to  provide  cost- 
shared  financial  assistance  to  TEC. 

The  IGCC  project  was  selected  under 
DOE's  CCT  Demonstration  Program  to 
demonstrate  the  commercial  application 
of  an  IGCC  system.  The  plant  is  a 
combifiation  of  two  leading 
techntJogies.  The  first  technology, 
combined  cycle,  is  currently  the  most 
efficient  commercially  available  method 
of  producing  electricity.  The  second 
technology,  gasification,  uses  coal  to 
produce  a  clean-burning  gas.  The 
integration  of  these  technologies  will 
allow  TEC  to  couple  the  high  efficiency 
of  the  combined  cycle  design  with  the 
low  cost  of  coal  for  fuel.  Project 
objectives  include  demonstrating  the 
IGCC  technology  in  a  commercial 
electric  utility  application  at  the  260 
MW  size,  demonstrating  commercial 
operation  of  the  facilitys  innovative  hot 
gas  cleanup  technology,  and  assessing 
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long-term  reliability,  availability,  and 
maintainability. 

The  IGCC  system  offers  several 
advantages  over  conventional  coal- 
based  power  generation  technology, 
including:  (1)  Major  reductions  in  sulfur 
dioxide,  oxides  of  nitrogen,  carbon 
dioxide,  and  dust  emissions,  (2) 
decreased  coal  consumption  associated 
with  increased  generating  efficiency,  (3) 
modular  construction  for  economic 
increments  of  capacity  to  match  load 
growth,  (4)  fuel  flexibility,  (5)  reduced 
land  area  and  cooling  vvater 
requirements,  and  (6)  potential  for 
design  standardization  due  to  modular 
construction,  which  should  reduce 
engineering  effort,  construction  time, 
and  permitting  complications  for 
subsequent  plants. 

The  proposed  Polk  Power  Station 
Unit  1  would  consist  of  a  260  MW  IGCC 
power  plant  that  would  include. a 
pressurized,  oxygen-blown,  entrained 
flow  gasifier  designed  by  Texaco.  Gas 
cleanup  is  accomplished  by  low 
temperature  acid  gas  removal,  plus  hot 
gas  moving  bed  desulfurization.  The 
combined  cycle  portion  of  the  system  is 
an  advanced  150  MW  General  Electric 
gas  turbine  heat  recovery  steam 
generator  and  a  130  MW  steam  turbine. 
The  IGCC  generation  process  is  about  10 
to  12  percent  more  efficient  than  a 
conventional  coal-fired  power  plant 
because  combined  cycle  generation 
reuses  the  exhaust  ^eat  from  the 
combustion  turbines  to  produce 
additional  electricity.  The  combined 
cycle  design  consists  of  a  combustion 
turbine/generator,  a  heat  recovery  steam 
generator,  and  a  steam  turbine/ 
generator.  In  the  gasification  portion  of 
the  plant,  coal  would  be  partially 
burned  to  produce  coal  gas,  which  is 
first  cleaned  and  then  used  as  fuel  in  the 
combustion  turbine  to  produce 
electricity.  The  exhaust  heat  from  the 
combustion  turbine  is  recovered  in  the 
heat  recovery  steam  generator  to 
produce  steam,  which  then  passes 
through  a  steam  turbine  to  power 
another  generator,  thereby  producing 
additional  electricity. 

The  proposed  IGCC  facility  would  be 
constructed  in  two  phases.  The  first 
phase  wocld  be  a  150  MW  advanced 
combustion  turbine,  fueled  by  oil,  to 
begin  operation  in  1995.  In  1996,  the 
coal  gasification  system  and  combined 
cycle  portion  of  the  plant  would  begin 
operation,  bringing  die  total  output  to 
260  MW. 

Project  Status 

Project  activities  to  date  include 
applications  for  permits  and  approvals 
necessary  to  construct  and  operate  the 
Polk  Power  Station,  preparation  of 
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designs  and  specifications  oecessary  to 
apply  for  these  permits  and  approvals, 
and  preperation,  publication,  and 
distribution  of  the  draft  and  GbbI  EIS. 

In  July  1992,  TEC  submitted  to  the 
Florida  Department  of  Environmental 
Protection  (FDEP)  and  other  appropriate 
agencies  a  site  certification  application 
(SCA)  for  the  construction  ancf 
operation  of  the  proposed  Polk  Power 
Station  pursuant  to  the  Florida 
Electrical  Power  Plant  Siting  Act 
(PPSA).  The  PPSA  provides  for  the 
coordination  of  all  applio^le  state, 
regional,  and  local  regulatory 
requirements,  permits,  and  approvals 
for  steam  electric  generating  facilities 
with  capacities  greater  than  75  MW 
under  the  SCA  review  and  certification 
process. 

In  accordance  with  the  PPSA  process, 
a  land-use  hearing  was  held  in  Bartow. 
Florida,  on  October  29, 1992.  The 
Florida  Power  Plant  Siting  Board 
(FPPSB)  found  the  project  to  be 
consistent  with  state,  regional,  and  local 
land-use  plans  on  January  26, 1993.  The 
site  certification  hearing  for  the  project 
was  held  in  Bartow,  Florida,  on  October 
13,  1993.  On  January  25, 1994,  the 
FPPSB  concurred  with  the 
Recommended  Order  granting 
certification  for  the  proposed  Polk 
Power  Station  subject  to  specific 
conditions  of  certification. 

TEC'S  application  for  a  Prevention  of 
Significant  Deterioration  (PSD)  permit 
(i.e.,  air  quaUty  construction  and 
operation  permit),  which  was  submitted 
to  FDEP  as  part  of  the  SCA  process, 
included  modeling  analyses  and 
potential  impact  assessments  for  the 
proposed  1,150  MW  build-out  of  the 
power  station.  However,  FDEP  approval 
of  the  PSD  permit  has  been  granted  only 
for  the  initial  260  MW  IGCC  unit. 
Additional  PSD  permit  application 
approvals  will  need  to  be  pursued  by 
TEC  for  each  additional  proposed 
generating  increment  up  to  the  full 
1,150  MW  level. 

Under  the  PPSA,  the  determination  of 
need  for  new  electrical  generating 
capacity  is  the  exclusive  responsibility 
of  the  Florida  Public  Service 
Commission  (FPSC).  TEC  submitted  a 
need  for  power  petition  to  the  FPSC  on 
September  5, 1991.  including  a  "Polk 
Unit  One  Need  Detennination  Study." 
On  January  31, 1992,  the  FPSC  voted  to 
approve  and  issue  a  certification  of  need 
for  TECs  planned  IGCC  unit  (Polk  Power 
Station  Unit  1).  Additional  need  for 
power  petitions  must  be  filed  with  the 
FPSC  by  TEC  and  approved  prior  to 
detennination  of  need  for  power  beycmd 
the  initially-«pproved  leveL 

TEC  hat  suomitted  a  National 
Pollutant  Discharge  Elimination  Syst^n 
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(NPDES)  permit  application  to  EPA  that 
seeks  approval  for  discharge  of  trater 
from  the  proposed  power  station  cooling 
reservoir  to  waters  of  the  United  States. 
TEC  also  requested  that  EPA  provide  an 
NPDES  "new  source  determination."  By 
letter  to  TEC  dated  January  11. 1994. 
EPA  tentatively  determined  that  the 
proposed  Polk  Power  Station  is  a  "new 
source"  that  pequires  an  NPDES  permit 
based  on  New  Source  Performance 
Standards  (NSPS).  The  pending  EPA 
Notice  of  Determination  for  the  NPDES 
permit  would  constitute  a  formal  "new 
source  determination"  by  EPA. 

In  addition,  TEC  has  applied  to  the 
USACOE  for  a  "Section  404"  (of  the 
Clean  Water  Act)  permit  to  conduct 
dredge-and-fiU  activities  in  waters  of  the 
United  States.  The  USACOE  is  also  a 
Federal  Cooperating  Agency  to  EPA  for 
this  EIS  because  of  these  permitting 
responsibilities.  The  USACOE  is 
expected  to  issue  its  permit  following 
the  issuance  of  the  RODs  by  each  federal 
agency. 

Alternatives  Considered 

Congress  directed  DOE  to  pursue  the 
goals  of  the  CCT  Program  by  means  of 
partial  funding  of  projects  owned  and 
controlled  by  nonfederal-govemment 
sponsors.  This  statutory  requirement 
places  DOE  in  a  much  more  limited  role 
than  if  the  federal  government  were  the 
ovmer  and  operator  of  the  project.  In  the 
latter  situation,  DOE  would  be 
responsible  for  a  comprehensive  review 
of  reasonable  ahernatives  for  the  project. 
However,  when  DOE  signs  a 
Cooperative  Agreement  with  an 
industrial  partner,  the  scope  of 
alternatives  is  necessarily  more 
restricted,  because  the  agency  must 
focus  on  alternative  ways  to  accomplish 
its  purpose,  which  reflect  both  the 
Industrial  partner's  needs  and  the 
functions  it  plays  in  the  decisional 
process.  It  is  appropriate  in  such  cases 
for  EKDE  to  give  substantial  weight  to  the 
industrial  partner's  needs  in 
establishing  a  project's  reasonable 
alternatives. 

Based  on  the  foregoing  principles,  the 
reasonable  alternative  to  the  proposed 
action  is  the  no-action  alternative 
(including  scenarios  reasonably 
foreseeable  as  a  consequence  of  the  no- 
action  alternative).  The  proposed  action 
for  the  EIS  under  consideration  here  is 
TECs  proposed  project,  described  in  the 
EIS  as  the  "Preferred  Alternative  with 
DOE  Financial  Assistance."  Reasonable 
alternatives  and  subaltematives  to  the 
proposed  project  were  considered  in  the 
EIS.  In  addition  to  TEC's  "Ahemative 
Power  Resource  Proposal  (Without  DCC 
Financial  Assistance)"  and  the  "No- 
Action  Alternative,"  aheraative  and 


subaltemative  analyses  performed  by 
EPA  as  the  Lead  Agency  included 
Alternatives  to  Constructing  New 
Generating  Facilities,  Alternative 
Generating  Technologies,  Alternative 
Sites,  and  Alternative  Processes  and 
Facilities. 

The  "EIS  Action  Ahernatives" 
available  to  DOE  are  either  to  provide 
cost-shared  financial  assistance  for  the 
proposed  initial  260  MW  IGCC  unit,  or 
to  deny  the  financial  assistance.  After 
reviewing  the  environmental  effects 
associated  with  the  Action  Alternatives. 
DOE  has  determined  that  its  Preferred 
Ahemative  is  to  provide  cost-shared 
financial  assistance  for  the  proposed 
project. 

EPA's  "EIS  Action  Alternatives"  are 
to  issue,  issue  with  conditions,  or  deny 
the  NPDES  permit  for  TECs  proposed 
project.  EPA's  preferred  permitting 
action  is  to  issue  the  NPDES  permit 
with  conditions,  following  completion 
of  the  EIS  process. 

DOE'S  Proposed  Action 

The  proposed  federal  action  is  the 
provision  of  approximately  $130  million 
in  cost-shared  federal  funding  support 
for  the  construction  and  operation  of  the 
260  MW  Unit  1  of  the  Polk  Power 
Station,  a  proposed  new  1.150  MW 
power  generating  facility  in  Polk 
County,  Florida.  The  CCT  program  will 
•  demonstrate  envirotmientally  acceptable 
and  economically  viable  means  of 
generating  electricity  with  coal,  the 
most  abundant  energy  resource  in  the 
United  States. 

The  IGCC  integrates  coal  gasification 
and  combined  cycle  technologies  to 
develop  a  highly  efficient  new 
technology  for  remo\-ing  sulfur  from 
synthetic  fuelgas  ("syngas")  prior  to 
combustion.  The  150  MW  advanced 
General  Electric  Model  7F  combustion 
turbine  unit  would  be  integrated  with 
heat  recovery  steam  generator  (HRSG) 
and  steam  turbine  (ST)  generator 
facilities  to  form  a  combined  cycle 
generating  unit  with  roai  gasification 
faciUtiesto  corrpiete  L'.c  proposed  260 
MW  Polk  Power  Station  Unit  1. 

A  Texaco  pressurized,  oxygen-blown, 
entrained-flow  gasifier  would  be  lised  to 
produce  a  medium-Btu  fuel  gas.  Coal/ 
water  slurry  and  oxygen  would  be 
combined  at  higb  temperature  and 
pressure  to  produce  a  high-temperature 
syngas.  Molten  coa!-ash  would  flow  out 
of  the  bottom  of  the  vessel  into  a  water- 
filled  quench  tank  where  it  would  be 
turned  into  a  solid  slag.  The  syngas  fix)m 
the  gasifier  would  move  to  a  high- 
temperature  heat  recovery  unit  that 
cools  the  gases.  The  cooled  gases  would 
flow  to  a  particulate  removal  section, 
and  then  entw  two  gas  cleanup  trains. 
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i.e..  a  demonstration  hot  gas  cleanup 
(HGCU)  train  and  a  conventional  cold 
gas  cleanup  (CGCU)  train.  When  both 
the  HGCU  and  CGCU  systems  are  used, 
a  portion  of  the  syngas  would  be  passed 
through  a  moving  bed  of  zinc  titanate 
absorbent  in  the  HGCU  system  to 
remove  sulfur.  The  remaining  syngas 
would  be  cooled  further  through  a  series 
of  heat  exchangers  before  entering  a 
conventional  CGCU  train,  where  sulfur 
would  be  removed  by  an  add  gas 
removal  system. 

The  cleaned  gases  then  would  be 
routed  to  a  combined  cycle  system  for 
electric  power  generation.  The  advanced 
combustion  turoine  unit  would  have  a 
generating  capacity  of  190  MW  (net) 
when  fired  on  the  syngas.  An  HRSG 
would  use  heat  firom  the  combustion 
turbine  exhaust  to  produce  high- 
pressure  steam.  This  steam,  along  with 
the  steiam  generated  in  the  gasification 
process,  would  be  routed  to  the  ST  to 
generate  an  additional  70  MW  (net).  By- 
products from  the  process — sulfur, 
sulfuric  acid,  and  slag— can  be  sold 
commercially:  the  sulfur  by-product  as 
a  raw  material  to  make  agricultural 
fertilizer,  and  the  non-leachable  slag  for 
use  in  roofing  shingles,  asphalt  roads, 
and  as  a  structural  fill  in  construction 
projects. 

Tne  proposed  IGCC  imit  would 
provide  DOE  the  opportimity  to 
demonstrate  oxygen-blown  entrained- 
flow  IGCC  technology,  which  is 
expected  to  achieve  significant 
reductions  of  sulfur  dioxide  and  oxides 
of  nitrogen  emissions  as  compared  to 
conventional  pulverized  coal 
technologies  used  in  existing  and 
planned  future  coal-burning  power 
plants.  In  accordance  with  a  cooperative 
agreement  with  DOE  under  the  CCT 
E)emonstration  Program,  TEC  would  be 
required  to  use  coal  from  various 
domestic  sources  for  the  IGCC  unit.  The 
potential  coal  supply  sources  during  the 
demonstration  period  are  expected  to  be 
coal  seams  in  the  eastern  and 
midwestem  United  States.  The  project 
participant  would  obtain  all  applicable 
permits  for  the  Polk  Power  Station  and 
would  comply  with  all  applicable  laws, 
regulations,  and  ordinances.  The 
proposed  IGCC  unit  would  require 
approximately  2,325  tons  per  day  of 
coal  on  a  dry  weight  basis  when 
operating  at  full  capacity. 

No  Action 

This  alternative  does  not  provide  DOE 
cost-shared  financial  assistance  for  the 
260  MW  IGCC  unit.  The  Programmatic 
EIS  for  the  CCT  Demonstration  Program 
tDOE/EIS-0146)  evaluated  the 
consequences  of  no  action  on  a 
programmatic  basis.  Under  the  no- 


action  alternative  for  Polk  Unit  1,  the 
commeecial  readiness  of  the  proposed 
integrated  gasification  combined  cycle 
technology  for  the  combustion  of  coal 
would  not  be  demonstrated  in  Florida  at 
the  Polk  Power  Station,  and  probably 
would  not  be  demonstrated  elsewhere 
because  there  are  cvurently  no  other 
similar  proposals  in  the  CCT  Program. 
The  opportunity  to  demonstrate  this 
technology  would  likely  be  lost.  As  a 
result,  commercialization  of  the 
technology  could  be  delayed  or  might 
not  occur  because  the  utility  and 
industrial  sectors  tend  to  utilize  known 
and  demonstrated  technologies  over 
new,  unproven,  technologies. 

Under  the  no-action  alternative,  i.e.. 
without  DOE  cost-shared  financial 
assistants.  TEC's  "Alternative  Power 
Resouroe  Proposal  (Without  DOE 
Financial  Assistance)"  calls  for 
construction  and  operation  of  a  500  MW 
pulverised  coal-fired  unit  to  replace  the 
IGCC  and  several  other  of  the  planned 
imits.  Environmental  consequences  of 
this  alternative  are  additional  sulfur 
dioxide  and  oxide  of  nitrogen 
emissions,  additional  water  use, 
additional  coal  consumption,  less 
fiexibility  in  relation  to  load  growth, 
and  additional  land  area  required  for  the 
power  generation  facilities. 

Alternative  Sites 

TEC  employed  a  citizens'  Power  Plant 
Siting  T^sk  Force  composed  of  public 
and  private  representatives  to  select  its 
preferred  site.  The  overall  goal  of  the 
TEC  Power  Plant  Site  Selection 
Assessment  Program  was  to  select  a  site, 
or  sites,  that  were  considered  the  most 
suitable  for  developing  the  needed 
electric  generating  facilities  to  meet 
TEC's  future  power  supply  demands.  In 
addition  to  the  preferred  site,  two 
alternative  Polk  County  sites  with 
similar  attributes  were  selected. 
Althou^  differences  in  impacts  existed 
among  the  three  sites.  TEC  considered 
all  three  sites  suitable  and  potentially 
permittable  as  potential  sites  for  the 
proposed  facilities.  Use  of  the  final 
proposed  site  would  result  in  less 
environmental  impact  than  the  other 
two  sites;  it  also  would  be  less  costly  to 
develop. 

Environmentally  Preferred  Alternative 
(with  DOE  Financial  Assistance) 

DOE'S  providing  TEC  with 
approximately  $130  million  in  cost- 
shared  financial  assistance  to  construct 
the  proposed  Polk  Power  Station  Unit  1 
is  the  environmentally  preferred 
alternative,  and  is  the  same  as  DOE's 
proposed  action.  TEC  would 
demonstrate  an  HGCU  system  for 
removing  sulfur  compounds. 


particulates,  and  other  potential 
pollutants  from  syngas  produced  in  the 
coal  gasification  faciUty  prior  to  firing  in 
the  advanced  combustion  turbine.  The 
demonstration  HGCU  system  has  the 
potential  to  achieve  poUutant  removal 
efficiencies  equivalent  to  or  greater  than 
the  conventional  CGCU  tedmology, 
while  providing  a  more  efficient  power 
generation  system.  The  HGCU  process  is 
also  a  factor  in  minimizing  air 
emissions,  land  and  water  impacts,  and 
other  negative  environmental 
consequences  as  compared  with  the 
conventional  pulverized  coal 
technology  described  in  the  EIS  under 
the  "No  Action"  alternative. 

Potential  Environmental  Impacts  and 
Mitigation  Measures 

Potential  impacts  that  could  result 
from  construction  and  operation  of  the 
proposed  Polk  Power  Station  were 
analyzed  in  the  EIS,  including  air 
quality,  surface  water  and  groundwater 
quality,  biological  resources,  noise, 
cultural  resources,  socioeconomics, 
hazardous  and  nonhazardous  wastes, 
and  human  health  and  risk  to  wildlife. 

Air  Quality 

Generally  accepted  computer  models, 
appropriate  for  establishing  compliance 
with  Clean  Air  Act  (CAA)  regulatory 
requirements,  were  used  for  analyzing 
potential  impacts  within  the  Polk  Power 
Station  area  (a  Class  II  air  quality  area) 
and  within  the  Chassahowitzka  National 
Wildlife  Area  (a  Class  I  air  quality  area 
where  stringent  standards  have  been 
established  by  EPA).  The  CAA 
standards  were  used  as  one  means,  of 
assessing  the  magnitude  of  potential 
impacts  associated  with  Polk  Power 
Station  air  emissions. 

EPA's  National  Ambient  Air  Quality 
Standards  (AAQS)  were  used  to 
establish  absolute  limits  for  pollutant     - 
concentrations  in  the  ambient  air, 
whereas  Prevention  of  Significant 
Deterioration  (PSD)  increments  were 
employed  to  define  permissible  air 
quality  degradation.  Air  quality 
modeling  results  indicated  that  the 
operation  of  the  proposed  Polk  Power 
Station  at  completion  would  not  cause 
or  contribute  to  a  violation  of  any  air 
quality  regulations,  including 
consumption  of  PSD  increments  and  the 
National  and  State  of  Florida  AAQS. 
Maximum  ambient  concentrations  at  or 
beyond  the  facility  perimeter  are 
predicted  to  be  less  than  the  National 
and  Florida  AAQS  for  all  cases, 
although  the  predicted  short  term 
particulate  matter  (PM)  concentrations 
approach  the  standard.  The  results  of  a 
No-Threat  Level  analysis  indicate  that 
public  health  in  Polk  County  and 
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adjacent  counties  would  not  be 
ieopardized  due  to  human  inhalation  of 
air  emissions  from  the  proposed  project 
operations. 

To  minimize  potential  air  quality 
impacts,  TEC  would  implement  Best 
Available  Control  Technology  measures 
for  the  proposed  project  wherever 
feasible  to  reduce  combustion,  process, 
and  fugitive  emissions.  Use  of  low- 
-  sulfur  and  low-ash  fuels  would 
minimize  emissions  of  sulfur  dioxide 
and  particulates.  Coal  handling  and  slag 
systems  would  be  designed  to 
effectively  control  fugitive  particulate 
matter  emissions. 

Surface  Water  and  Groundwater  Quality 

No  unacceptable  surface  wafer  or 
groundwater  impacts  are  expected  from 
the  construction  or  operation  of  the 
proposed  Polk  Power  Station.  The 
results  of  modeling  efforts  conducted  by 
TEC  indicate  that  discharges  from  the 
cooling  reservoir  and  from  storm  water 
are  expected  to  meet  all  state  Class  III 
surface  water  quality  standards.  The 
proposed  groundwater  withdrawals  and 
associated  drawdowns  are  not  expected 
to  affect  other  water  users  in  the  site 
vicinity.  No  impacts  to  water  quality  in 
the  Floridan  or  intermediate  aquifers  are 
anticipated  from  the  proposed  project 
operations,  due  to  the  presence  of 
confining  layers  between  these  aquifers 
and  the  overlying  surficial  aquifer. 
Water  in  the  proposed  codling  reservoir 
would  meet  applicable  FDEP  Class  G-II 
standards,  with  only  exceedances  of 
secondary  drinking  water  standards  for 
iron  and  color.  However,  the 
concentrations  of  iron  and  color  are 
below  ambient  levels  in  the  surficial 
aquifer. 

Biological  Resources 

Approximately  1,090  acres  of  land 
would  be  affected  by  construction  of  the 
power  plant,  cooling  water  reservoir, 
and  other  associated  power  facilities. 
Most  of  these  facihties  would  be  located 
on  mined  or  highly  disturbed  lands. 
Approximately  253  acres  of  USACOE 
jurisdictional  wetlands  would  be 
displaced  by  the  construction  of  the 
power  facilities.  Potential  adverse 
effects  to  local  or  regional  terrestrial  and 
wetland  vegetation  resulting  from  Polk 
Power  Station  operation  are  not 
anticipated,  since  air  emissions  and 
water  dischai^es  would  be  in 
compliance  with  applicable  ambient  air 
quality  standards  and  water  quality 
standards.  Groimdwater  withdrawals 
from  the  Floridan  aquifer  are  not 
expected  to  result  in  drawdown  of  the 
surficial  aquifer  and,  therefore,  would 
not  cause  changes  to  terrestrial  or 
wetland  habitats.  Construction  of  the 


Polk  Power  Station  is  not  expected  to 
affect  regional  populations  of  any 
endangered,  threatened,  or  special 
concern  species,  which  was  confirmed 
by  coordination  letters  and  a  site 
inspection  by  the  U.S.  Fish  and  Wildlife 
Service.  The  proposed  plant 
construction  and  operation  are  not 
expected  to  affect  biodiversity  on  a  local 
or  regional  scale. 

Project  mitigation  for  the  loss  of 
USACOE  jurisdictional  wetlands, 
including  FDEP-required  reclamation 
measures,  would  be  implemented  for 
the  site.  TEC's  wetland  mitigation/ 
reclamation  plan  for  the  proposed  Polk 
Power  Station  site  has  been  approved  by 
the  Florida  Department  of 
Environmental  Protection  (FDEP}. 
Implementation  of  this  plan  would 
result  in  799  acres  of  wetlands  after 
reclamation  of  the  site  is  completed. 
The  799  acres  of  wetlands  represent  an 
increase  of  187  acres  of  wetlands 
relative  to  site  pre-mining  conditions. 

Soise 

Construction  noise  modeling  was 
performed  to  determine  the  effects  at  the 
nearest  residential  receptor.  Because  of 
the  distance  of  1.6  miles  between  the 
Polk  Power  Station  site  and  the  nearest 
residence,  construction  noise  levels 
would  only  have  minor  and  temporary 
effects  on  the  noise  environment  around 
the  plant  site.  Average  noise  levels 
associated  with  Polk  Power  Station 
operation  would  be  at  or  below  the 
existing  ambient  noise  levels  at  the 
nearest  residence.  However, 
instantaneous  noise  levels,  such  as  from 
steam  line  blowout,  flare  stack 
operation,  or  coal  trucks,  would  be 
noticeable. 

Construction  noise  would  be 
mitigated  by  operating  construction 
machinery  according  to  design 
specifications  and  only  within  da\  light 
hours.  Operation  noise  would  be 
mitigated  through  use  of  a  vegetative 
buffer.  In  addition,  TEC  would  evaluate 
additional  noise  reduction  measures, 
such  as  combustion  turbine  air  intake 
silencers,  in  its  detailed  plant  design. 

Cultural  Resources 

Based  on  a  cultural  resource 
assessment  conducted  for  the  site  and 
confirmation  of  the  results  by  the 
Florida  Division  of  Historical  Resources 
and  the  Florida  State  Historic 
Preservation  Officer,  Polk  Power  Station 
construction  is  not  expected  to  affect 
any  known  archaeological  or  historical 
feature  listed  or  eligible  for  listing  on 
the  National  Register  of  Historic  Places, 
or  any  other  known  cultural  resources. 
No  mitigation  is  necessary. 


Socioeconomics 

Proposed  Polk  Power  Station 
construction  and  op>eration  would  have 
positive  socioeconomic  effects.  Plant 
construction  would  begin  in  1994  and 
extend  through  1996.  About  600 
contract  construction  workers  would  be 
employed  at  the  peak  of  construction 
activity.  About  130  persons  would  be 
employed  for  Polk  Power  Station  Unit  1 
operations  and  maintenance,  the 
majority  of  which  are  expected  to  be 
drawn  from  the  local  labor  pool.  The 
total  cumulative  annual  operational 
financial  effect  is  estimated  to  be 
approximately  $109  miUion  (in  1992 
dollars)  from  1995  to  2010.  Ad  valorem 
taxes  to  Polk  County  expected  to  be 
generated  by  the  project  would  increase 
from  $1.9  million  in  1996  (Unit  1  onlv) 
to  $19.6  million  in  2011  (complete  1,150 
MW).  Operation  of  the  proposed  project 
would  not  unduly  impact  any 
community  services  or  facilities, 
including  community  water  or 
wastewater  systems  or  local  roads. 
Visual  buffering  between  the  main 
operating  facilities  and  surrounding 
land  use  has  been  incorporated  into  the 
design  of  the  project  to  reduce  any 
potentially  negative  aesthetic  impacts 

Hazardous  and  S'onhazardous  Wastes 

Hazardous  waste  generated  by  the 
facility  would  be  minimized  through  the 
use  of  source  reduction  techniques, 
such  as  product  substitution,  and  wa.ste 
reduction  techniques,  such  as  recvcling 
and  regeneration.  Hazardous  wastes  and 
nonhazardous  wastes  would  be 
managed  onsite  and  shipped  offsite  by 
licensed  handlers  to  permitted  waste 
disposal  or  recycle  facilities,  in 
accordance  with  local,  state,  and  federal 
regulations.  Consequently,  these  wastes 
are  not  expected  to  cause  adverse 
environmental  effects. 

Human  Health  and  Risk  to  Wildlife 

No  significant  adverse  human  health 
effects  are  anticipated  as  a  result  of  the 
direct  inhalation  of  the  proposed  Polk 
Power  Station  emissions.  Projected  air 
emission  levels  would  not  significantly 
degrade  ambient  air,  and  all  regulated 
air  toxics  emissions  would  be  at 
concentrations  below  Florida  No-Threal 
Levels  developed  to  protect  human 
health.  Potential  impacts  to  wildlife 
from  particulate  deposition  relate  to 
toxic  effects  from  metals.  However, 
based  on  the  air  modeling  analysis,  the 
maximum  levels  of  metals  expected 
from  particulate  deposition,  even  at 
completion  of  the  station,  are  expected 
to  be  below  the  threshold  limits  for 
wildlife. 
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No  Action  Alternative 

The  no-action  alternative  would  result 
if  DOE  does  not  provide  cost-shared 
financial  assistance  under  the  DOE  CCT 
Demonstration  Program  for  Polk  Power 
Station  Unit  1.  TEC  is  expected  to  build 
the  Polk  Power  Station  without  the 
IGCC  unit  using  more  conventional 
technology  as  an  alternate  means  of 
implementing  the  project.  Without  DOE 
cost-shared  financial  assistance,  TEC's 
Proposed  Project  (Preferred  Alternative 
with  DOE  Financial  Assistance)  was 
compared  to  TEC's  Alternative  Power 
Resource  Proposal  (Without  DOE 
Financial  Assistance]  relative  to 
potential  environmental  impacts. 

Under  the  Alternative  Power  Resource 
Proposal,  the  proposed  260  MW  IGCC 
unit  and  two  75  MW  combustion 
turbines  would  be  replaced  by  a  500 
MW  pulverized  coal  with  flue  gas 
desulfurization  generating  unit. 
Primarily  because  of  the  resource 
requirements  and  effectiveness  of 
pollution  control  and  minimization 
measures  associated  with  the  proposed 
IGCC  unit,  the  alternative  proposal 
would  be  expected  to  create  greater 
negative  environmental  impacts  than 
the  proposed  project.  Disadvantages  of 
the  Alternative  Power  Resource 
Proposal  include  the  need  for  more  land 
area  for  the  main  plant  facilities  and 
coal  and  by-product  storage;  a  larger 
cooling  reservoir  area  and  greater 
groundwater  makeup  and  surface  water 
discharge  requirements;  increased  sulfur 
dioxide,  oxides  of  nitrogen,  and 
particulate  matter  air  emissions;  less 
generation  flexibility  in  relation  to  load 
growth;  and  increased  coal  usage  which, 
in  turn,  would  require  more  frequent 
truck/train  deliveries. 

Decision 

DOE  will  implement  the  proposed 
action  of  providing  approximately  $130 
million  in  cost-shared  federal  funding 
support  for  the  construction  and 
operation  of  Polk  Power  Station  Unit  1 
to  demonstrate  the  IGCC  clean  coal 
technology.  All  practicable  means  to 
avoid  or  minimize  environmental  harm 
from  this  alternative  have  been  adopted. 

DOE  has  determined  that  the 
Congressionally-mandated  goals  and 
objectives  of  demonstrating  clean  coal 
technologies  would  be  achieved  through 
the  construction  and  operation  of  Polk 
Power  Station  Unit  1.  The  Polk  Power 
Station  would  demonstrate  the 
integrated  performance  of  HGCU  and 
CGCU,  and  an  advanced  gas  turbine 
with  oxides  of  nitrogen  control.  The 
IGCC  project  would  successfully 
demonstrate  a  promising  technology 
ready  to  be  commercialized  in  the 


1990s.  The  project  is  expected  to 
generate  sufficient  data  from  design, 
construction,  and  operation  to  allow 
private  Industry  to  assess  the  potential 
for  commercial  application  of  these 
technologies  to  new  or  existing 
generating  facilities.  In  addition,  no 
unacceptable  adverse  impacts  are 
expected  from  the  construction  or 
operation  of  the  proposed  Polk  Power 
Station  Unit  1. 

The  decision  to  provide  cost-shared 
funding  for  the  proposed  Polk  Power 
Station  Unit  1  was  made  after  careful 
review  of  the  potendal  environmental 
impacts  analyzed  in  the  EIS, 
consideration  of  the  public's  concerns, 
and  after  consultation  with  Federal  and 
State  regulatory  agencies. 

Issued  in  Washington,  DC,  on  August  17, 
1994. 

Patricia  Fry  Godiey, 

Assistant  Seer -lary  for  Fossil  Energy. 

|FR  Doc.  04-20824  Filed  8-23-94;  8:45  ami 

BILUNG  CODE  64S0-01-P 


Financial  Assistance  Award: 
Mississippi  State  University 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.6(a)(2),  it  is  making  a 
discretionary  financial  assistance  award 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(1)  to  Mississippi  State 
University  under  Grant  Number  DE- 
FG01-94CE15554.  The  proposed  grant 
will  provide  funding  in  the  estimated 
amount  of  $93,280  to  the  Dr.  Fred 
Taylor  erf  Mississippi  State  University  to 
further  develop  his  Apparatus  and 
Process  for  Second  Stage  Dr>'ing,  which 
will  reclaim  waste  exhaust  heat  from 
primar>'  wood  drying  kilns  to  power 
secondar>'  wood  drying  kilns. 
SUPPLEMENTARY  INFORMATION;  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  application  submitted  by  Dr.  Fred 
Taylor  of  Mississippi  State  University  is 
meritorious  based  on  the  general 
evaluation  required  by  10  600.14(d)  and 
that  the  proposed  project  represents  a 
unique  technology  which  has  a  strong 
possibility  of  allowing  for  future 
reductions  in  the  Nation's  energy 
consumption.  The  invention  conserves 
energy  1^'  reclaiming  heat  from  primary 
kiln  exhaust  and  should  offer  significant 
fuel  cost  reduction  and  a  short  payback 
period.  The  proposed  project  is  not 
eligible  lor  financial  assistance  under  a 
recent,  current  or  planned  soUcitation 
because  the  program,  the  Energy-Related 
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Invention  Program  (ERIP),  has  been 
structured  since  its  begirming  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

FOR  FURTHER  INFORMATION,  COMMENTS 
AND  QUESTIONS  CONTACT:  U.S. 
Department  of  Energy.  Office  of 
Placement  and  Administration.  ATTN: 
Lisa  Tillman.  HR-531.23, 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585. 

The  anticipated  term  of  the  grant  is 
for  twenty-four  (24)  months  from  the 
date  of  the  award.  This  grant  will  not  be 
awarded  for  at  least  14  days  after 
publication  of  this  notice  to  allow  for 
public  comment. 

Issued  in  Washington.  DC.  on  August  17. 
1994. 

Richard  G.  Lewis, 

Contracting  Officer,  Office  of  Placement  arid 
Administration. 

(PR  Doc.  94-20823  Filed  8-23-94;  8:45  am] 

BILLING  CODE  M5(M>1-P 


Pittsburgh  Energy  Technology  Center; 
Intent  To  Award  Noncompetitive 
Financial  Assistance 

AGENCY:  Pittsburgh  Energy  Technology 
Center,  Department  of  Energy. 
ACTION:  Intent  to  award  a  grant  to  The 
Oklahoma  Geological  Survey/University 
of  Oklahoma. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Bartlesville  Project  Office 
(BPO)  announces  that  pursuant  to  10 
CFR  600.7  (b)(2)(i)(B).  it  intends  to  make 
a  Noncompetitive  Financial  Assistance 
(Grant)  Award  through  the  Pittsburgh 
Energy  Technology  Center  (PETC)  to  the 
Oklahoma  Geological  Survey  (OGS) 
(University  of  Oklahoma)  for  continued 
development  and  upkeep  of  the 
"Natural  Resources  Information  System 
(NRIS)  for  the  State  of  Oklahoma"— a 
joint  effort  with  the  Geological 
Information  Systems  (GIS)  Department 
of  the  University  of  Oklahoma  Sarkeys 
Energy  Center. 

ADDRESSES:  U.S.  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 
Acquisition ^nd  Assistance  Division. 
P.O.  Box  10940,  MS  921,  Pittsburgh,  PA 
15236-0940. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  J  Lebetz,  Contract  Specialist, 
412/892-6206. 

SUPPLEMENTARY  INFORMATION:  Grant  No.: 
DE-FG22-94BC14832. 
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Title  of  Research  Effort:  Continuation 
of  "Natural  Resources  Information 
-System  (NRIS)"  Development  for  the 
State  of  Oklahoma. 

Awardee:  Oklahoma  Geological 
Survey  (University  of  Oklahoma). 

Term  of  Assistance  (Grant)  Award:  12 
months. 

Cost  of  Assistance  Effort:  The  total 
estimated  project  value  is  $375,000  of 
which  $75,000  will  be  borne  by  the 
awardee,  with  the  remaining  $300,000 
funded  by  DOE. 

Objective:  The  objective  is  to  continue 
to  develop,  edit,  maintain,  utilize  and 
make  available  to  the  public  the  oil  and 
gas  Well  Hi«!tory  File  portion  of  the 
Natural  Resources  Information  System 
(NRIS)  for  the  State  of  Oklahoma.  The 
proposed  work  is  considered  to  be 
relevant  to  the  DOE  mission  in  that  the 
program  will  provide  a  mechanism  for 
communication  and  interactive  research 
efforts  between  DOE  and  the  Oklahoma 
Geological  Survey  in  the  development 
and  maintenance  of  an  information 
system  in  re<;ponse  to  the  need  for  a 
computerized,  centrally  located  library 
containing  accurate,  detailed 
information  on  the  state's  natural 
resources.  The  one-year  cooperative 
research  program  extends  a  unique 
opportunity  to  complete  the  foundation 
of  the  NRIS  oil  and  gas  Well  History  File 
by  processing  the  remaining  historical 
records  of  Osage  County,  estimated  to 
total  53,000.  bringing  the  Well  History 
File  to  approximately  420.000  records 
when  completed. 

Dated:  August  12.  1994. 
Richard  D.  Rogus, 

Contracting  Officer^ 

jFR  Doc.  94-20822  Filtd  8-23-94;  8  -i:,  ;,:;il 
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Financial  Assistance  Award:  University 
of  Virginia 

AGENCY:  Department  of  Ent  rt^y. 
ACTION:  Notice  of  Intent, 


SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  11) 
CFR  600.6(a)(2),  it  is  making  a 
discretionary  financial  assi.stance  award 
ba,sed  on  acceptance  of  an  unsolic;ited 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(1)  to  the  University  of 
Virginia  under  Grant  Number  DE- 
FG01-94CE15593.  The  proposed  grant 
will  provide  funding  in  the  estimated 
amount  of  $96,562  to  Dr.  Glenn  Stoner 
of  the  University  of  Virginia,  School  of 
Engineering  and  Applied  Science,  to 
further  develop  his  "Method  of  Making 
Non-toxic  Corrosion  Resistant  Coatings 
for  Aluminum  and  its  Alloys",  which  is 
a  method  of  using  non-toxic  materials  to 


replace  toxic  chromium  salts  in 
improving  corrosion  resistance  of 
aluminum  surfaces. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  application  submitted  by  Dr.  Glenn 
Stoner  of  the  University  of  Virginia  is 
meritorious  based  on  the  general 
evaluation  required  by  10  600.14(d)  and 
that  the  proposed  project  represents  a 
unique  technology  which  has  a 
marginial  possibility  of  allowing  for 
future  reductions  in  the  Nations  energy 
consumption.  However,  there  are  other 
considerations.  The  U.S.  aluminum 
industry  would  be  freed  from  the  use  of 
chromium,  a  strategic  material  and  in 
the  long  run,  the  high  cost  of  treating 
chromium  induced  cancers  would  be 
reduced  as  a  source  of  carcinogenic 
chromium  is  removed  from  our 
environment.  The  invention  will 
develop  the  non-chromate  conversion 
coating  to  a  sufficient  level  of 
performance  to  demonstrate  it  as  a 
practical  replacement  forchromate 
coatings  in  the  aluminum  metal 
finishing  industry.  A  product 
specification  document  will  be 
produced,  in  cooperation  with  Reviioids 
Metals,  which  will  provide  an  objective 
comparison  between  this  new  coating 
and  the  standard  practice  chromate 
costing.  The  proposed  project  is  not 
eligible  for  financial  aassistance  under  a 
recent,  current  or  planned  .solicitation 
because  the  program,  the  Energy-Related 
Invention  Program  (ERIP),  has" been 
structured  since  its  beginning  in  197.5  to 
operate  without  competitive 
solif  itations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  bv 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
I  ompetitivp  solicitation. 

FOR  FUTHER  INFORMATION,  COMMENTS  AND 
QUESTIONS  CONTACT:  US  Department  of 
Energy.  Office  of  Placement  and 
Administration.  ATTN:  Lisa  Tillman. 
H.R-,531.23.  1000  Independer-.(  e  A\er,ue 
SW..  Washington,  DC  2058.5 

The  anticipated  term  of  the  grant  is 
for  twenty-four  (24)  months  from  the 
date  of  the  award.  This  grant  will  no!  he 
awarded  for  at  least  14  davs  after 
publication  of  this  notice  to  allow  for 
public  comment. 

Issued  in  Washington.  DC  on  .^u^^.si  ir, 
1994 

Richard  G.  Lewis, 

Contracting  Officer  Office  d F'.m  t-m^nt  and 

Administration. 

IFR  Doc.  94-20821  Filed  8-23-94:  8  45  ,;r^t 

BILLING  CODE  M50-01-P 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  QF92-1 23-002] 

AES  WR  Limited  Partnership; 
Application  for  Commission 
Recertification  of  Qualifying  Status  of 
a  Cogeneration  Facility 

August  18,  1994. 

On  August  11.  1994,  AES  WR  Li.-nited 
Partnership  (AES  WR)  of  Arlington. 
Virginia  submitted  for  filing  an 
application  for  recertification  of  a 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  near  Cumberland.  Marvland 
The  Commission  previously  certified 
the  facility  as  a  qualifying  cogeneration 
facility,  AES  WR  Limited  Partnership 
60  FERC  1 62.011  (1992).  reh'g  denifd 
%  6\. 300  [1992).  aff-d  sub  nam  Lqmd 
Carbonic  Corp.  v.  FERC  (D.C.  Cir.  luly 
22.  1994).  The  instant  application  for 
recertification  is  due  to  a  possible 
change  in  the  thermal  host. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quaiif\  ing 
status  should  file  a  motion  to  inter,  ene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rule  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  w  ithin 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Fede^-al  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  iv  the 
Commission  in  determining  the 
appropriate  action  to  b-^-  taken  but  w;li 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
bei:o:ne  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  arc  on 
file  with  the  Commission  and  are 
available  for  public  inspection 
Loi.s  U.  Casheil. 
Secretan,. 
iFR-Dof    94-20745  Filed  tv-23-H4  >^45c.t.I 

BILLING  CODE  6717-01-M 


[Docket  No.  EG94-89-000.  et  al.J 

CNG  Power  Services  Corporation,  et 
al. 

Electric  Rate  and  Corporate  Regulation 
Filings 

August  17,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  CNG  Power  Services  Corporation 

[Docket  No.  EG94-89-0001 

CNG  Power  Services  Corporation 
(CNGPS)  (c/o  Michael  J.  Zimmer,  Reid 
&  Priest,  701  Pennsylvania  Avenue, 
N.W.,  WashingtOT.  D.C.  20004)  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  on  August 
12. 1994,  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations.  According  to  its  ' 
application.  CNGPS  is  a  corporation 
formed  under  the  laws  of  Delaware. 
CNGPS  further  states  that  it  will  be 
engaged  directly,  or  indirectly  through 
one  or  more  affiliates  as  defined  in 
Section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935 
(PUHCA),  and  exclusively  in  the 
business  of  owning  an  interest  in  the 
Lakewood  Cogeneration  Facility  and 
selling  at  wholesale  electric  energy  from 
the  Facility  and  other  power  sources  not 
owned  by  CNGPS. 

Comment  date:  September  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Florida  Power  &  Light  Company 

[Docket  Nos.  ER93-465-007  and  ER93-922- 
0061 

Take  notice  that  on  August  12, 1994. 
Florida  Power  &  Light  Company  filed  an 
amendment  to  its  compliance  filing  in 
the  above-captioned  dockets. 

Comment  date;  August  30,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  Colorado 

IDocket  Nos.  ER94-977-001  and  ER94-978- 
001] 

Take  notice  that  on  June  24,  1994, 
Public  Service  Company  of  Colorado 
tendered  for  filing  an  amendment  in  the 
above-referenced  dockets. 

Comment  date:  August  30,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Atlantic  City  Electric  Company 

IDocket  Nos.  ER94-141 1-000,  ER94-992- 
000.  and  ER94-970-000] 

Take  notice  that  on  August  4. 1994, 
Atlantic  City  Electric  Company  tendered 
for  fifing  an  amendment  in  the  above- 
referenced  dockets. 

Comment  dote;  August  30.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Entergy  Services,  Inc. 

IDocket  No.  ER94-1 548-0001 

Take  notice  that  on  August  11, 1994, 
Entergy  Services,  Inc.  (Entergy 


Services),  on  behalf-of  itself,  Gulf  States 
Utilities  Company  (GSU),  Arkansas 
Power  &  Light  Company,  Louisiana 
Power  &  Light  Company,  Mississippi 
Power  &  Light  Company,  and  New 
Orleans  Public  Service  Inc.  (collectively, 
the  "Entergy  Operating  Companies"), 
tendered  for  filing  the  Letter  Agreement 
between  Entergy  Services,  Sam  Raybum 
G&T  Electric  Cooperative,  Inc.  (SRG&T) 
and  East  Texas  Elactric  Cooperative, 
Inc.,  dated  as  of  July  14, 1994,  ("Letter 
Agreement").  Entergy  Services  requests 
that  the  Letter  Agreement  be  made 
effective  on  July  28,  1994. 

Comment  date;  August  31,  1994,  in 
accordance  v»i*h  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

IDocket  No.  ER94-1 549-0001 

Take  notice  that  on  August  11,  1994, 
Portland  General  Electric  Company 
(PGE)  tendered  for  fifing  a  Special 
Storage  Agreement  (Agreement) 
Between  Portland  General  Electric 
Company  and  the  Bonneville  Power 
Administration  (BPA),  BPA  Contract 
No.  DE-MS79-94BP94269.  Copies  of 
this  filing  have  been  served  on  the 
parties  included  in  the  service  list 
attached  the  filing  letter. 

The  Agreement  provides  for  BPA  to 
sell  storage  services  to  PGE.  PGE  asks 
that  the  agreement  be  effective  as  of  the 
date  that  the  Agreeinent  is  accepted  for 
filing  by  the  Commission,  or  sixty  (60) 
days  after  the  date  of  filing,  whichever 
is  sooner. 

Comment  date:  August  31, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Power  &  Light  Company 

IDocket  No.  ER94-1552-OO01 

Take  notice  that  on  August  12,  1994, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  on  behalf  of 
itself  and  Portland  General  Electric 
Company.  The  Washington  Water  Power 
Company,  PacifiCorp  and  The  Montana 
Power  Company  the  1994-95  Operating 
Procedures  under  the  Pacific  Northwest 
Coordination  Agreement  (PNCA). 

Puget  states  that  the  1994-95 
Operating  Procedures  relate  to  service 
under  the  PNCA.  A  copy  of  the  filing 
was  served  upon  the  parties  to  the 
PNCA. 

Comment  date:  August  31, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

8.  Northeast  Utilities  Service  Company 

|Do<.ket  No.  ER94-1 553-000] 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on  August 
12,  1994.  tendered  for  filing,  a  Service 
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Agreement  to  provide  non-firm 
transmission  service  to  Louis  Dreyfus 
Electric  Power.  Inc.  (LDEP)  imder  the 
NU  System  Companies'  Transmission 
Service  Tariff  No.  2. 

NUSCO  states  that  a  cOpy  of  this  filing 
has  been  mailed  to  LDEP. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  the  date 
of  receipt  of  the  filing  by  the 
Commission. 

Comment  date:  August  31, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  CNG  Power  Services  Corporation 

IDocket  No.  ER94-1 554-0001 

Take  notice  that  on  August  12. 1994. 
CNG  Power  Services  Corporat;  3n 
(CNGPS)  petitioned  the  Commission  for 
acceptance  of  CNGPS  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certafn 
Commission  regulations.  CNGPS  is  a 
subsidiary  of  Consolidated  Natural  Gas, 
an  integrated  natural  gas  company. 

Comment  date;  Aii^st  31, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ohio  Power  Company 

[Docket  No.  ER94-1 555-000] 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEPSC)  on 
behalf  of  Ohio  Power  Company  (OPCO). 
by  letter  dated  August  15, 1994, 
tendered  for  filing  as  an  initial  Rate 
Schedule  an  Interchange  Agreement, 
dated  September  1, 1994,  between 
OPCO  and  Consolidated  Edison 
Company  of  New  York  (Con  Edison). 

The  Interchange  Agreement  allows 
the  parties  to  sell  power  and  energy  to 
one  another  on  a  short-term  or  long-term 
basis.  The  parties  request  an  effective 
date  of  September  1, 1994. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utility  Commission  of  Ohio, 
the  Public  Utilities  Commission  of  New 
York,  and  Con  Edison. 

Comment  date:  August  31, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  El  Paso  Electric  Company 

IDocket  No.  ES94-35-000] 

Take  notice  that  on  August  12, 1994, 
El  Paso  Electric  Company  (El  Paso)  filed 
application  under  §  204  of  the  Federal 
Power  Act  seeking  authorization: 

(1)  to  assume  liability  in  connection    . 
with  the  redemption  and  reissuance  of 
the  Annual  Tender  Pollution  Control 
Revenue  Bonds  (PCRBs),  1983  Series  A, 
principal  amount  $35,805  million 
issued  by  City  of  Farmington,  New 
Mexico;  and 
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(2)  to  assume  liability  for  a  new  letter 
of  credit  that  will  be  issued  to  secure  the 
replacement  PCRBs. 

Also.  El  Paso  requests  exemption  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  regulations. 

Comment  date:  September  1.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cal  Ban  Corp. 

IDiKrk-'t  Nos.  QFe3-333-O02  and  QF83-333- 
0031 

On  July  5,  1994.  and  July  25.  1994, 
Cal  Ban  Corp.  (Applicant)  of  2764  Five 
Mile  Road,  Cattaraugus  County. 
Allegheny.  New  York  14706.  submitted 
for  filing  applications  for  certificaticn  of 
a  facility  as  both  a  qualifying  small 
power  production  facility  and  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittals  constitute  a  complete  filing. 
Applicant  also  petitioned  for  waiver  of 
the  applicable  filing  fees  pursuant  to 
Section  381.106  of  the  Commission  s 
Regulations. 

In  accordance  with  the  Commission's 
final  rule  on  the  interpretation  of 
"waste"  natural  gas  (Order  No.  471. 
Docket  No.  RM87-18-000.  39  FERC 
1 61,169  tl987)).  the  applications  for 
certification  are  being  re-noticed  to 
identify  more  accurately  the  proposed 
facility's  primary  energj-  source  in  the 
form  of  "waste"  natural  gas,  to  notif\' 
potential  buyers  that  may  have  been 
overlooked  by  the  Applicant  of  the 
opportunity  to  purchase  the  gas,  and  to 
ensure  that  potraitial  buyers  that  were 
notified  wore  not  wiUing  to  purchase 
the  gas  under  reasonable  terms  and 
conditions. 

The  facility,  which  is  located  in 
Allegheny.  New  York,  consists  of  three 
internal  combustion  engine  generators 
with  a  maximuTP  electric  power 
production  capacity  of  790  kW. 
According  to  the  Applicant,  the  priman- 
energy  source  of  the  facility  is  waste  gas. 
Thermal  energy  recovered  from  the 
facility  is  used  to  heat  a  greenhouse. 
Installation  of  the  facility  commenced  in 
February  of  1984. 

Supplemental  "Waste"  Natural  Gas 
Information 

According  to  the  applicant,  the 
primary  energy  source  of  the  facility 
will  be  "waste"  natural  gas  produced 
from  several  oil  wells  located  in  the 
vicinity  of  the  facility.  Applicant 
provided  quality  characteristics  of  two 
samples  of  tiie  "waste"  natural  gas.  The 
first  sample  has  a  heat  content  of  1335.4 
BTU/SCF  and  is  chiefly  composed  of 
methane — 70.5%.  ethane — 20.3%. 


propane — 5.6%,  iso-butane — .64%,  n- 
butane — 1.6%,  and  smaller  amounts  of 
other  gases.  The  second  sample  has  a 
heat  content  of  1473.6  BTU/SCF  and  is 
chiefly  composed  of  methane — 61.17o. 
ethane— 23.7%,  propane — 8.3%,  iso- 
butane — 1.1%.  n-butane — 2.7%.  and 
smaller  amounts  of  other  gases.  The 
wpIIs  are  currently  producing  between 
0-190  MCF/day  of  natural  gas. 
.Applicant  states  that  the  "vva'^ie  '  gas 
was  offered  for  sale  to  Columbia  Gas 
Company  and  National  Gas  Company 
and  both  refused  to  b-jy.  Any  person 
interested  in  purchasing  this  gas  is 
encouraged  tc  file  a  re.sponse  with  the 
Comriission  fvpressing  such  desire. 

Commenr  ajle:  September  23.  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  .said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator>'  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 1  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€KX»me  a  party 
must  file  a  motion  to  in1er\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  Cashell. 
Secretary. 

jFR  Doc.  94-20749  Filt-d  «-23-94.  8:45  ami 
BILUNO  COOE  6T17-<l1-# 

[Docket  No.  RP94-584-001] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

.August  18.  1994. 

Take  notice  that  on  August  15.  1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet,  with  an  effective  date  of  July 
1,1994: 

Sub  First  Revised  Sheet  No.  97.^ 

Algonquin  states  that  the  revised  tariff 
sheet  reflects  a  reduction  in  gas  supply 
realignment  costs  to  be  billed  to 
Algonquin  by  Texas  Eastern 
Transmission  Corporation. 


Algonquin  requests  that  the 
Commission  waive  §  154.22  of  the 
Commission's  regulations  tc  the  extent 
that  may  be  necessary-  to  place  this  tariff 
sheet  into  effect  as  requested. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  stdte 
commissions  and  all  parties  in  RP94- 
248-000. 

Any  pe.-.son  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regu!ator\- Commission. 
825  No.lh  Capitol  Street.  N'.E., 
Washington,  D.C.  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  1 3  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  25. 19S4. 
Protests  w  ill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary 
iPR  Doc  94-20743  F,l*>d  6-23-94.  8  45  arr.! 

BILLING  COOE  6T17-C1-*i 


[Docket  No.  GT94-69-001] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

August  18,  19y4, 

Take  notice  that  on  August  15.  1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
September  1. 1994: 

Second  Rpvised  Sheet  No  1100 
Second  Revised  Sheet  No  1101 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  correct  (wo  tariff  sheets 
filed  on  August  1.  The  August  1,  Cling 
was  made  to  revise  Algonquin's  index  of 
purchasers. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^-  Regulatorj-  Commission. 
825  North  Capitol  Su-eet.  N.E.. 
Washington.  DC  20426.  in  accordance      ■ 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  25. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


43570 


Federal  Register  /  Vol.  59.  No.  163  /  Wednesday.  August  24.  1994  /  Notices 


taken  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  Hie  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-20746  Filed  8-23-94;  8:45  am) 

BILUNQ  CODE  6717-01-M 

[Docket  No.  CP9O-1372-O00  et  al.] 

Altamont  Gas  Transmission  Company; 
Site  Visit 

August  18. 1994. 

On  August  30,  and  31,  1994,  members 
of  the  environmental  staff  of  the  Federal 
Energy  Regulatory  Commission  (FERC) 
will  conduct  aerial  and  ground 
inspections  with  the  applicant  in  the 
southwest  portion  of  Wyoming  along 
the  route  certificated  for  the  Altamont 
Gas  Transmission  Company  in  the 
above  docket.  This  will  include  the 
South  Pass  area  of  the  project.  All 
interested  persons  are  welcome  to 
attend;  however,  they  must  provide 
their  own  transportation. 

For  further  information,  contact 
Robert  Arvedlund,  Chief,  Environmental 
Review  and  Compliance  Branch  I.  at 
(202) 208-0091. 
Lois  D.  CasheU. 
Secretary. 

(PR  Doc.  94-20748  Filed  8-23-94;  845  am] 
BILUNG  CODE  C717-D1-M 


[Docket  No.  RP94-1 45-001] 

Pacific  Gas  Transmission  Company; 
Compliance  Filing 

August  18.  1994. 

Take  notice  that  on  .August  1,5,  1904. 
Pacific  Gas  Transmission  Company 
(PGT)  submitted  for  filing  pursuant  to 
Section  4  of  the  Natural  Gas  Act  and 
§  154.63  of  the  Commission's 
Regulations  thereunder,  certain  revised 
tariff  sheets  in  compliance  with  the 
Commission's  Order  in  this  proceeding 
dated  Augu.st  3,  1994.  PGT  states  that  ' 
the  revised  tariff  sheets  reflect  the 
Commission's  Order  to  make  minor 
modifications  to  PGT's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1-A  relative 
to  its  previously  approved  Hub  Services. 
PCT  requests  these  tariff  sheets  become 
effective  on  September  14,  1994. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  on  PGT's  jurisdictional 
customers  and  interested  state 
commissions  and  all  parties  of  record. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §385.211  of  the  Commission's 
rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  25, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
CommiBsion  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 
IFR  Doc,  94-20744  Filed  8-23-94,  8:45  am] 

BILLING  OODC  6717-01-M 


[Docket  No.  ES94-32-002] 

Robbins  Resource  Recovery  Partners, 
L.P.;  Amended  Application 

August  18,  1994. 

Take  notice  that  on  August  12,  1994, 
Robbins  Resource  Recovery  Partners, 
L.P.  (RRRP)  filed  an  amendment  to  its 
application  under  section  204  of  the 
Federal  Power  Act  to  increase  from  $390 
to  $405  million  the  amount  of  long-term 
taxable  and  tax  exempt  bonds  for  which 
it  seeks  an  order  authorizing  RRRP  to 
assume  an  obligation. 

Any  person  desiring  lo  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  383. 214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
Augu.st  31,  1994.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make  the 
prote.stants  parties  lo  the  proceeding. 
.•\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D,  Cashell. 
Si'cretary: 

IFR  D(k;.  94-20747  Fiifd  S-2i-^A.  H.Ab  aral 
BILLING  OOOE  6717-01-M 


[Docket  Nos.  ER94-134S-000  and  EL94-85- 
000] 

Southern  Company  Services;  Initiation 
of  Proceeding  and  Refund  Effective 
Date 

August  18,  1994. 

Take  notice  that  on  August  12, 1994, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  an 
investment  in  Docket  No.  EL94-85-000 
under  section  206  of  the  Federal  Power 
Act, 

The  refund  effective  date  in  Docket 
No.  EL94-85-000  will  be  60  days  after  ' 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  Casheil, 
Secretary. 
IFR  Doc.  94-20815  Filed  8-23-94;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-309-001] 

Tennessee  Gas  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  18,  1994. 

Take  notice  that  on  August  15,  1994, 
Tennessee  Gas  Pipehne  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets: 

Substitute  Third  Revised  Sheet  No.  22 
Substitute  Third  Revised  Sheet  No.  24 
Substitute  Fourth  Revised  Sheet  No.  22 
Substitute  Fourth  Revised  Sheet  No.  24 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  orders  of  April  29,  1994. 
and  )uly  29, 1994,  in  the  referenced 
docket.  67  FERC  1 61,122  (1994),  €8 
FERC  1  61,143  (1994).  Tennessee  states - 
that  the  revised  sheets  contain  revised 
rates  for  Rate  Schedule  IT  that  reflect 
the  GSR  costs  allocated  to  volumetric 
recovery  from  interruptible  services 
pursuant  to  Section  3  of  Article  XXVI  of 
the  General  Terms  and  Conditions  of 
Tennessee  tariff  for  the  period  foHou  in^ 
May  1,  1994,  using  the  design 
throughput  underlying  Tennessee's 
filings  in  Docket  No.  RS92-23  that  were 
accepted  by  the  Commission  in  its 
orders  in  that  docket.  The  resulting  GSR 
component  of  the  IT  rates  is  $.0307  dth 
effective  May  1, 1994,  and  $.0376  per 
dth  effective  August  1, 1994. 

Tennessee  states  that  copies  of  this 
filing  were  served  on  all  parties  to  this 
proceeding  included  on  the  Restricted 
Service  List  established  by  order  of 
Presiding  Judge  Charles  E.  Bullock  in 
these  consolidated  dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
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Federal  Eneigy  Regulatory  Commission. 
825  hJorthCapitoi  Street.  NE., 
Washington.  IX;  20426.  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  Ail  such  protests 
should  be  filed  on  or  before  August  25, 
1994. 

Protests  will  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parlies  to 
the  proceeding.  Copies  of  this  filing  are 
on  Fde  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
JFR  Doc.  94-20742  Filed  8-2'i-94;  8;45  iini 

BILLING  CODE  6717-Ot'M 


Office  of  FossH  Energy 
[FE  Docket  No.  94-66-NG] 

Amoco  Energy  Trading  Corporation; 
Order  Granting  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTJON:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Amoco  Energy  Trading  Corporation 
authorization  to  import  up  to  300  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
period  beginning  on  the  date  of  the  first 
import  after  November  9. 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Forrestal  Biiilding,  1000  rndependence 
Avenue,  SW..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  betH-een  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Lssucd  in  Washington.  D.C.  August  ITi, 

CiiEFord  P.  Tomaszevirski, 

Director.  Office  of  Natural  Cns.  Offr  ■.?  of  Fuels 
Programs.  Office  cfFussil  ErttTgy 
|FR  Doc.  94-20835  Filed  H-23-94.  8.4.", .,.",;, 
BILUNG  CODE  M$0-OI-P 


[FE  Docket  No.  »4-49-NG3 

Hermiston  Generating  Company,  L.P., 
Long-Term  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOF. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  granted  Hermiston  Generating 


Company,  LP.  (Hermiston) 
authorization  to  import  up  to  44.700 
Mcf  of  Canadian  natural  gas  per  day  for 
a  period  of  15  years,  to  begin  in  late 
1996.  Hermiston  will  consume  the  gas  at 
a  474-megavvatt  combined-cycle 
cogeneration  facility  it  plans  to  build 
near  Hermiston.  Oregon.  The  imports 
will  be  pro\-ided  by  CanStates  Gas 
Marketing  and  Home  Oil  Company 
Limited  from  reserves  in  the  Provinces 
of  Alberta  and  British  Columbia. 

Hermiston 's  order  is  available  for 
inspection  and  copying  in  the  OfTioe  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  2G585, 
(202)  586-9478.  The  docket  room  is 
opt-n  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Fridav, 
■except  Federal  holidays. 

Issued  in  Uobhington.  DC,  August  4.  1994 
Clifford  P.  Tomas2ie%vski. 

Director.  Office  ofSatuml  Gaf,  Office  of  Fuel:: 
Programs.  Office  of  Fossil  Energy: 
[FR  Doc  94-20832  Filed  8-23-94.  8:45  a:r.! 
BIL4JNG  CODE  64S0-01-P 


[FE  Docket  No.  94-54-NG] 

Northern  States  Power  Company 
(Minnesota):  Order  Granting  Long- 
Term  Authorization  To  Import  Natural 
Gas  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Departmtr.t  of  Energy-  gives  notice 
that  it  has  granted  Northern  States 
Power  Company  (Minnesota) 
authorization  to  import  from  An:cH:o 
Canada  Petroleum  Company  Li.Tiited  up 
to  Ifi.OOO  Mcf  per  day  of  Canadian 
natural  gas  bep.inning  November  1. 
1994.  throuiih  October  31.  2004. 

This  order  is  available  for  inspection 
and  copyin-.;  hi  the  Office  of  Fuels 
Piograrris  Docket  Room.  3F-56,  Forre.stal 
Building,  luro  Independence  Avenue 
SW..  Washington.  DC  20585.  (202)  58f>- 
4  78.  The  docket  room  is  open  between 
the  hours  of  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington.  DC.  August  32, 
^194 

Clifford  P.  TomaszeH-ski. 

Director.  Office  ofSatuml  Gas.  Office  of  Fuels 
Proorams.  Office  of  Fossil  Energy 
|FR  Doc.  94-20834  Filed  8-23-94:  845  am] 
BILLING  CODE  «45»-01-P 


[FE  Docket  No  94-63-NG] 

Numac  Energy  (U.S^  Inc.;  Order 
Granting  Blanket  Authorixation  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 


SUMMARY;  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Numac  Energ>-  (U.S.)  Inc.  authorization 
to  import  up  to  a  maximum  of  50  billion 
cubic  feet  of  natural  gas  from  Canada 
over  a  two-year  term  beginning  on  the 
date  of  first  deliver}-. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-56,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington,  DC  20585,  (202)  586- 
478.  The  docket  room  is  open  between 
the  hours  of  8  a.m..  and  4:30  p.~i  , 
Monday  through  Friday,  exct^.  a  cderal 
holidays. 

Issufd  in  Washington.  DC,  August  15, 
1994- 

Clifford  P.  Tomasrewski. 

Director.  Off  tee  of  Saturril  (kss.  Office  of  Fuels 
Programs .  Office  of  Fossil  Ener^v 

IFK  Doc  94-20833  F;!f'd  8-23-94,  845  am] 

BILUNG  CODE  (450-01-P 


ENVIRONMENTAL  PPOTECTION 
AGENCY 

[FRL-505S-1] 

Acid  Rain  Program:  Draft  Compliance 
Plans  and  Public  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EP.'X). 

ACTION:  Notice  of  draft  compliance  plans 
and  public  comment  period. 

SUMMARY:  The  U.S.-Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  5-year  nitrogen  oxides  (NOx) 
compliance  plans  for  69  units  at  24 
utilhy  plants  tfiat  amend  previously- 
issued  Phase  I  .Acid  Rain  Permits  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  part  76).  EPA  is  also 
proposing  to  modify  a  Phase  I  (SO;) 
Extension  plan  that  amends  pre\ ious!\- 
issued  Phase  1  Acid  Rain  Permits  for  7 
units  at  3  plants 
DATES:  Comments  on  draft  .\0.x 
compliance  plans  and  the  proposed 
permit  modificatio.ns  must  be  received 
no  later  than  30  days  after  the 
publication  date  of  tfiis  notice  or  the 
publication  date  of  a  similar  notice  in 
local  newspapers. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  draft  N0\ 
compliance  plans  and  other  proposed 
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permit  modifications,  except 
information  protected  as  confidential, 
may  be  viewed  during  normal  operating 
hours  at  the  following  locations: 
For  plants  in  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  and 
Tennessee:  EPA  Region  4,  345 
Courtland  St.,  ME,  Atlanta,  GA  30365. 
For  plants  in  Utah  and  Wyoming:  EPA 
Region  8,  999  18th  St.,  Denver.  CO 
80202-2466. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  draft-NOx  compliance  plan 
or  other  proposed  permit  modifications 
to  the  following: 

For  plants  in  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  and 
Tennessee:  EPA  Region  4,  Air, 
Pesticides,  and  Toxics  Management 
Division,  Attn:  Winston  Smith, 
Director  (address  above). 
For  plants  in  Utah  and  Wyoming:  EPA 
Region  8,  Air,  Radiation  and  Toxics 
Division,  Attn:  Patricia  Hull,  Director 
(address  above). 

Submit  all  comments  in  duplicate  and 
identify  the  NOx  compliance  plan  or 
permit  to  which  the  comments  apply, 
the  commenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  covered  by  the  NOx  compliance 
plan  or  the  other  proposed  permit 
modifications.  All  timely  comments  will 
be  considered,  except  comments  on 
aspects  of  the  permit  other  than  the  NOx 
compliance  plan  or  the  other  proposed 
permit  modifications  and  other 
comments  not  relevant  to  the  NOx 
compliance  plan  or  the  other  proposed 
permit  modifications. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decisionmaking 
process  by  clarifying  significant  issues 
affecting  the  NOx  compliance  plan  or 
the  other  proposed  permit 
modifications. 

FOR  FURTHER  INFORMATION:  For  plants  in 
Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  and  Tennessee:  Scott  Davis, 
(404) 347-5014. 

For  plants  in  Utah  and  Wyoming: 
Mark  Komp,  (303)  293-0956. 
SUPPLEMENTARY  INFORMATION:  NOx 
Compliance  Plans.  EPA  proposes  to 
approve  NOx  compliance  plans  under 
which  units  will  comply  with  the 
applicable  emission  limitations  for  NOx 
under  40  CFR  76.5  (referred  to  as 
"standard  emission  limit")  or  other 
indicated  compliance  options  for  NOx 
for  the  following: 


Colbert  in  Alabama:  Five  averaging 
plans,  one  for  each  year,  for  units  1,  2, 
3,  and  4;  for  each  plan,  the  actual 
annual  average  emission  rate  for  NOx 
for  each  unit  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  Umitation  of  0.47  Ibs/MMBtu, 
and  actual  annual  heat  input  for  each 
unit  shall  not  be  less  than  the  annual 
heat  input  limit  of  6,800,000  MMBtu. 
The  other  units  designated  in  the  plans 
are  Gallatin  units  1,  2,  3,  and  4  and 
Johnsonville  units  1,  2,  3,  4,  5.  6,  7,  8, 
9,  and  10.  Standard  emission  limitation 
of  0.50  Ibs/MMBtu  for  unit  5;  unit  is  not 
be  required  to  meet  the  emission  limit 
until  1997  pursuant  to  40  CFR  72.42. 
Approval  of  the  plans  for  1995  and  1996 
is  contingent  upon  approval  of  the 
modification  (proposed  below)  to  the 
Phase  I  Extension  plan  designating 
Gallatin  units  1,  2,  3,  and  4  as  transfer 
units.  The  designated  representative  is 
Joseph  W.  Dickey. 

E  C  Gaston  in  Alabama:  Five 
averaging  plans,  one  for  each  year,  for 
units  1,  2,  3,  4,  and  5;  for  each  plan,  the 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.50  Ibs/MMBtu  for  units 
1,  2,  3,  and  4,  and  0.45  Ibs/MMBtu  for 
unit  5.  The  designated  representative  is 
T.  Harold  Jones. 

Crist  in  Florida:  Standard  emission 
limitations  of  0.50  Ibs/MMBtu  for  units 
6  and  7.  Unit  7  is  not  required  to  meet 
the  emission  limit  until  1997  pursuant 
to  40  CFR  72.42.  The  designated 
representative  is  Earl  B.  Parsons,  Jr. 

Bowen  in  Georgia:  Five  averaging 
plans  for  units  IBLR,  2BLR,  3BLR,  and 
4BLR.  For  1995,  the  actual  annual 
average  emission  rate  for  NOx  shall  not 
exceed  the  alternative  contemporaneous 
annual  emission  limitation  of  0.44  lbs/ 
MMBtu,  and  the  actual  armual  heat 
input  shall  not  be  less  than  the  annual 
heat  input  limits  of  39,759,000  MMBtu 
for  unit  IBLR,  40,517,000  MMBtu  for 
unit  26LR,  51,842,000  MMBtu  for  unit 
3BLR,  and  56,342,000  MMBtu  for  unit 
4BLR.  The  other  units  designated  in  this 
plan  are  Hammond  units  1,  2,  and  3, 
Jack  McDonough  units  MBl  and  MB2, 
Wansley  units  1  and  2,  and  Yates  units 
Y2BR,  Y3BR,  Y4BR.  Y5BR,  Y6BR.  and 
Y7BR.  For  1996,  each  unit's  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  armual  emission 
limitations  of  0.44  Ibs/MMBtu  for  units 
IBLR  and  2BLR  and  0.43  Ibs/MMBtu  for 
units  3BLR  and  4BLR.  and  the  actual 
annual  heat  input  shall  not  be  less  than 
the  annual  heat  input  Hmits  of 
41,364.000  MMBtu  for  unit  IBLR, 
39,602,000  MMBtu  for  unit  2BLR, 
59.069,000  MMBtu  for  unit  3BLR,  and 


50,085,000  MMBtu  for  unit  4BLR.  The 
other  units  designated  in  this  plan  are 
Hammond  imits  1,  2,  3,  and  4,  Jack 
McDonough  units  MBl  and  MB2, 
Wansley  units  1  and  2,  and  Yates  units 
Y2BR,  Y3BR.  Y4BR.  Y5BR,  Y6BR,  and 
Y7BR.  For  1997,  each  unit's  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  aimual  emission 
limitation  of  0.44  Ibs/MMBtu  for  units 
IBLR  and  2BLR  and  0.43  Ibs/MMBtu  for 
units  3BLR  and  4BLR,  and  the  actual 
annual  heat  input  shall  not  be  less  than 
the  annual  heat  input  limits  of 
38,963,000  MMBtu  for  unit  IBLR, 
41.793,000  MMBtu  for  unit  2BLR, 
55.950,000  MMBtu  for  unit  3BLR,  and 
54,806,000  MMBtu  for  unit  4BLR.  The 
other  units  designated  in  this  plan  are 
Hammond  units  1,  2,  3,  and  4,  Jack 
McDonough  units  MBl  and  MB2, 
Wansley  units  1  and  2,  and  Yates  units 
YlBR,  Y2BR.  Y3BR,  Y4BR.  Y5BR, 
Y6BR,  and  Y7BR.  For  1998.  each  units 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
hmitationof  0.43  Ibs/MMBtu.  and 
actual  annual  heat  input  units  shalVnot 
be  less  than  the  annual  heat  input  limits 
of  41,147,000  MMBtu  for  unit  IBLR, 
42.046,000  MMBtu  for  unit  2BLR, 
52,158,000  MMBtu  for  unit  3BLR,  and 
53,975,000  MMBtu  for  unit  4BLR.  The 
other  units  designated  in  this  plan  are 
Hammond  units  1,  2,  3,  and  4,  Jack 
McDonough  units  MBl  and  MB2, 
Wansley  units  1  and  2,  and  Yates  units 
YlBR.  Y2BR,  Y3BR,  Y4BR,  Y5BR, 
Y6BR,  and  Y7BR.  For  1999,  each  unit's 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  armual  emission 
limitation  of  0.43  Ibs/MMBtu,  and  the 
actual  annual  heat  input  shall  not  be 
less  than  the  annual  heat  input  limits  of 
41,669,000  MMBtu  for  unit  IBLR. 
39,597,000  MMBtu  for  unit  2BLR, 
56,227,000  MMBtu  for  unit  3BLR,  and 
51,592,000  MMBtu  for  unit  4BLR.  The 
other  units  designated  in  this  plan  are 
Hammond  units  1,  2,  3,  and  4,  Jack 
McDonough  units  MBl  and  MB2, 
Wansley  units  1  and  2,  and  Yates  units 
YlBR,  Y2BR,  Y3BR,  Y4BR,  Y5BR, 
Y6BR,  and  Y7BR.  The  designated 
representative  is  R.  H.  Haubein,  Jr. 

Hammond  in  Georgia:  Five  averaging 
plans  for  units  1,  2,  3,  and  4.  Unit  4  is 
not  required  to  meet  an  emission  limit 
until  1996  pursuant  to  40  CFR  76.6.  For 
1995,  each  unit's  actual  armual  average 
emission  rate  for  NOx  shall  not  exceed 
the  alternative  contemporaneous  annual 
emission  limitation  of  0.80  Ibs/MMBtu, 
and  actual  annual  heat  input  shall  not 
be  greater  than  the  annual  heat  input 
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limits  of  1,500.000  MMBtu  for  unit  1, 
1.473,000  MMBtu  for  unit  2,  and 
4,175.000  MMBtu  for  unit  3.  The  other 
units  designated  in  this  plan  are  Bowen 
units  IBLR,  2BLR.  3BLR  and  4BLR.  Jack 
McDonough  units  MBl  and  MB2, 
Wansley  units  1  and  2,  and  Yates  units 
Y2BR.  Y3BR.  Y4BR.  Y5BR,  Y6BR.  and 
Y7BR.  For  1996.  each  unit's  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitations  of  0.80  Ibs/MMBtu  for  units 
1,  2,  and  3  and  0.50  Ibs/MMBtu  for  unit 
4,  and  the  actual  aimual  heat  input  shall 
not  be  greater  than  the  annual  heat 
input  limits  of  3,135,000  MMBtu  for 
unit  1,  2,622,000  MMBtu  for  unit  2,  and 
4.280.000  MMBtu  for  unit  3.  The  other 
units  designated  in  this  plan  are  Bowen 
units  IBLR,  2BLR.  3BLR  and  4BLR,  Jack 
McDonough  units  MBl  and  MB2. 
Wansley  units  1  and  2.  and  Yates  units 
Y2BR,  Y3BR,  Y4BR,  Y5BR,  Y6BR,  and 
Y7BR.  For  1997,  each  unit's  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitations  of  0.80  Ibs/MMBtu  for  units 
1,2,  and  3  and  0.50  Ibs/MMBtu  for  unit 
4,  and  actual  annual  heat  input  shall  not 
be  greater  than  the  annual  heat  input 
limits  of  2,692,000  MMBtu  for  unit  1, 
2,340.000  MMBtu  for  unit  2.  and 
4,320,000  MMBtu  for  unit  3.  The  other 
units  designated  in  this  plan  are  Bowen 
units  IBLR,  2BLR.  3BLR  and  4BLR,  Jack 
McDonough  units  MBl  and  MB2, 
Wansley  units  1  and  2,  and  Yates  units 
YlBR,  Y2BR,  Y3BR.  Y4BR,  Y5BR, 
Y6BR.  and  Y7BR.  For  1998,  each  unit's 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  aimual  emission 
limitation  of  0.80  Ibs/MMBtu  for  units 
1.  2,  and  3  and  0.50  Ibs/MMBtu  for  unit 
4,  and  actual  annual  heat  input  shall  not 
be  greater  than  the  annual  heat  input 
limits  of  3,126,000  MMBtu  for  unit  1, 
2.927,000  MMBtu  for  unit  2,  and 
4,642,000  MMBtu  for  unit  3.  The  other 
units  designated  in  this  plan  are  Bowen 
units  IBLR,  2BLR,  3BLR  and  4BLR,  Jack 
McDonough  units  MBl  and  MB2. 
Wansley  units  1  and  2,  and  Yates  units 
YlBR.  Y2BR.  Y3BR.  Y4BR.  Y5BR. 
Y6BR,  and  Y7BR.  For  1999,  each  unit's 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitations  of  0.80  Ibs/MMBtu  for  units 
1,  2,  and  3  and  0.50  Ibs/MMBtu  for  unit 
4.  and  actual  annual  heat  input  shall  not 
be  greater  than  the  annual  heat  input 
limits  of  4.132.000  MMBtu  for  unit  1, 
3.585.000  MMBtu  for  unit  2.  and 
4.603.000  MMBtu  for  unit  3.  The  other 
units  designated  in  this  plan  are  Bowen 


units  IBLR.  2BLR.  3BLR  and  4BLR.  Jack 
McDonough  units  MBl  and  MB2. 
Wansley  units  1  and  2,  and  Yates  units 
YlBR,  Y2BR.  Y3BR,  Y4BR,  Y5BR, 
Y6BR,  and  Y7BR.  The  designated 
representative  is  R.  H.  Haubein.  Jr. 

Jack  McDonough  in  Georgia:  Five 
averaging  plans  for  units  MBl  and  MB2. 
For  1995,  each  unit's  actual  annual 
average  emission  rate  for  NOx  shall  not 
exceed  the  altematiw  contemporaneous 
annual  emission  limitation  of  0.44  lbs/ 
MMBtu.  and  actual  annual  heat  input 
shall  not  be  less  than  the  annual  heat 
input  limits  of  12.263.000  MMBtu  for 
unit  MBl  and  12.239.000  MMBtu  for 
unit  MB2.  The  other  units  designated  in 
this  plan  are  Bowen  units  IBLR.  2BLR. 
3BLR  and  4BLR,  Hammond  units  1.  2. 
and  3,  Wansley  units  1  and  2.  and  Yates 
units  Y2BR.  Y3BR.  Y4BR.  Y5BR.  Y6BR. 
and  Y7BR.  For  1996.  each  unit's  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.44  Ibs/MMBtu,  and 
actual  annual  heat  input  shall  not  be 
less  than  the  annual  heat  input  limits  of 
13.137.000  MMBtu  for  unit  MBl  and 
12.755.000  MMBtu  for  unit  MB2.  The 
other  units  designated  in  this  plan  are 
Bowen  units  IBLR.  2BLR,  3BLR  and 
4BLR.  Hammond  units  1.  2,  3.  and  4 
Wansley  units  1  and  2.  and  Yates  units 
Y2BR.  Y3BR.  Y4BR.  Y5BR,  Y6BR,  and 
Y7BR.  For  1997,  each  unit's  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.43  Ibs/MMBtu,  and 
actual  annual  heat  input  shall  not  be 
less  than  the  annual  heat  input  limits  of 
12,397,000  MMBtu  for  unit  MBl  and 
12,988.000  MMBtu  for  unit  MB2.  The 
other  units  designated  in  this  plan  are 
Bowen  units  IBLR,  2BLR.  3BLR  and 
4BLR.  Hammond  units  1.  2,  3,  and  4. 
Wansley  units  1  and  2,  and  Yates  units 
YlBR.  Y2BR.  Y3BR.  Y4BR,  Y5BR. 
Y6BR.  and  Y7BR.  For  1998,  each  unit's 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.43  Ibs/MMBtu,  and 
actual  annual  heat  input  shall  not  be 
less  than  the  annual  heat  input  limits  of 
13,388,000  MMBtu  for  unit  MBl  and 
13,418,000  MMBtu  for  unit  MB2.  The 
other  units  designated  in  this  plan  are 
Bowen  units  IBLR,  2BLR.  3BLR  and 
4BLR,  Hammond  units  1,  2,  3,  and  4, 
Wansley  units  1  and  2,  and  Yates  units 
YlBR.  Y2BR.  Y3BR,  Y4BR.  Y5BR. 
Y6BR.  and  Y7BR.  For  1999.  each  unit's 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.42  Ibs/MMBtu.  and 


actual  annual  heat  input  shall  not  be 
less  than  the  annual  heat  input  limits  of 
13,861,000  MMBtu  for  unit  MBl  and 
13,777,000  MMBtu  for  unit  MB2.  The 
other  units  designated  in  this  plan  are 
Bowen  units  IBLR.  2BLR.  3BLR  and 
4BLR.  Hanunond  units  1.  2.  3,  and  4. 
Wansley  units  1  and  2,  and  Yates  units 
YlBR.  Y2BR,  Y3BR,  Y4BR.  Y5BR. 
Y6BR.  and  Y7BR.  The  designated 
representative  is  R.H.  Haubein.  Jr. 

Wansley  in  Georgia:  Five  averaging 
plans  for  units  1  and  2.  For  1995.  each 
unit's  actual  annual  average  emission 
rate  for  NOx  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.44  Ibs/MMBtu. 
and  actual  annual  heat  input  shall  not 
be  less  than  the  annual  heat  input  limits 
of  41,413,000  MMBtu  for  unit  1  and 
41,707.000  MMBtu  for  unit  2.  The  other 
units  designated  in  this  plan  are  Bowen 
units  IBLR.  2BLR.  3BLR  and  4BLR, 
Hammond  units  1.  2.  and  3.  Jack 
McDonough  units  MBl  and  MB2.  and 
Yates  units  Y2BR.  Y3BR,  Y4BR.  Y5BR, 
Y6BR.  and  Y7BR.  For  1996,  each  units 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.44  Ibs/MMBtu,  and 
actual  annual  heat  input  shall  not  be 
less  than  the  annual  heat  input  limits  of 
41,447,000  MMBtu  for  unit  1  and 
42,712,000  MMBtu  for  unit  2.  The  other 
units  designated  in  this  plan  are  Bowen 
units  IBLR,  2BLR.  3BLR  and  4BLR. 
Hammond  units  1.  2.  3.  and  4.  Jack 
McDonough  units  MBl  and  MB 2,  and 
Yates  units  Y2BR.  Y3BR.  Y4BR.  Y5BR. 
Y6BR.  and  Y7BR.  For  1997,  each  units 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.44  Ibs/MMBtu.  and 
actual  annual  heat  input  shall  not  be 
less  than  the  annual  heat  input  limits  of 
46.236.000  MMBtu  for  unit  1  and 
46.533,000  MMBtu  for  unit  2.  The  other 
units  designated  in  this  plan  are  Bowen 
units  IBLR.  2BLR,  3BLR  and  4BLR. 
Hammond  units  1.  2.  3.  and  4,  Jack 
McDonough  units  MBl  and  MB2,  and 
Yates  units  YlBR.  Y2BR,  Y3BR,  Y4BR, 
Y5BR.  Y6BR.  and  Y7BR.  For  1998,  each 
unit's  actual  annual  average  emission 
rate  for  NOx  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.44  lbs/N4MBtu. 
and  actual  annual  heat  input  shall  not 
be  less  than  the  annual  heat  input  limits 
of  42.146.000  MMBtu  for  unit  1  and 
48,015,000  MMBtu  for  unit  2.  The  other 
units  designated  in  this  plan  are  Bowen 
units  IBLR.  2BLR,  3BLR  and  4BLR. 
Hammond  units  1,  2,  3.  and  4.  Jack 
McDonough  units  MBl  and  MB2,  and 
Yates  units  YlBR,  Y2BR.  Y3BR.  Y4BR. 
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Y5BR.  Y6BR.  and  Y7BR.  For  1999,  each 
unit's  actual  annual  average  emission 
rate  far  NOx  shall  not  exceisd  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.44  Ibs/MMBtu, 
and  actual  annual  heat  input  shall  not 
be  less  than  the  annual  heat  input  limits 
of  45.099.000  MMBtu  for  unit  1  and 
43.718.000 MMBtu  for  unit  2.  The  other 
units  designated  in  this  plan  are  Bowen 
units  IBLR.  2fiLR,  3BLR  and  4BLR, 
Hammond  units  1,  2,  3,  and  4.  Jack 
McDonough  units  MBl  and  MB2.  and 
Yates  units  YlBR.  Y2BR.  Y3BR.  Y4BR. 
Y5BR,  Y6BR.  and  Y7BR.  The  designated 
representative  is  R.H.  Haubein.  Jr. 

Yates  in  Georgia:  Five  averaging  plans 
for  units  YlBR.  Y2BR.  Y3BR.  Y4BR. 
Y5BR,  Y6BR,  and  Y7BR.  Unit  YlBR  is 
not  required  to  meet  an  emission  limit 
until  1997  pursuant  to  40  CFR  72.42. 
For  1995,  each  unit's  actual  annual 
average  emission  rate  for  NOx  shall  not 
exceed  the  alternative  contemporaneous 
annual  emission  limitations  of  0.63  lbs/ 
MMBtu  for  units  Y2BR  and  Y3BR  and 
0.44  Ibs/MMBTU  for  units  Y4BR,  Y5BR. 
Y6BR.  and  Y7BR.  and  actual  annual 
heat  input  shall  not  be  greater  than  the 
annual  heat  input  limits  of  1389,000 
MMBtu  for  imit  Y2BR  and  1,138,000 
MMBtu  for  unit  Y3BR.  and  shall  not  be 
less  than  the  annual  heat  input  limits  of 
1.727.000  MMBtu  for  unit  Y4BR, 
1.880,000  for  unit  Y5BR,  6,996,000 
MMBtu  for  unit  Y6BR,  and  5,326.000 
MMBtu  for  unit  Y7BR.  The  other  units 
designated  in  this  plan  are  Bowen  units 
IBLR,  2BLR.  3BLR  and  4BLR. 
Hammond  units  1.2.  and  3,  Jack 
McDonough  units  MBl  and  MB2,  and 
Wansley  units  1  and  2.  For  1996,  each 
unit's  actual  annual  average  emission 
rate  for  NOx  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitations  of  0.63  Ibs/MMBtu 
for  units  Y2BR  and  Y3BR  and  0.44  lbs/ 
MMBTU  for  units  Y4BR.  Y5BR.  Y6BR. 
and  Y7BR,  and  actual  aimual  heat  input 
shall  not  be  greater  than  the  annual  heat 
input  limits  of  2.369,000  MMBtu  for 
unit  Y2BR  and  2.331,000  MMBtu  for 
unit  Y3BR.  and  shall  not  be  less  than 
the  annual  heat  input  limits  of 
3,418.000  MMBtu  for  unit  Y4BR. 
2,948,000  for  unit  Y5BR,  9.338,000 
MMBtu  for  unit  Y6BR,  and  8.819.000 
MMBtu  for  unit  Y7BR.  The  other  units 
designated  in  this  plan  are  Bowen  units 
IBLR,  2BLR,  3BLR  and  4BLR. 
Hammond  units  1,  2,  3.  and  4.  Jack 
McEtonough  units  MBl  and  MB2,  and 
Wansley  units  1  and  2.  For  1997.  each 
unit's  actual  annual  average  emission 
rate  for  NOx  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitations  of  0.63  Ibs/MMBtu 
for  units  YlBR,  Y2BR,  and  Y3BR.  and 


0.44  bs/MMBTU  for  units  Y4BR,  Y5BR, 
Y6BR.  and  Y7BR.  and  actual  annual 
heat  input  shall  not  be  greater  than  the 
annual  heat  input  limits  of  3.487.000  for 
unit  YlBR.  2.380.000  MMBtu  for  unit 
Y2BR  and  2.398.000  MMBtu  for  unit 
Y3BR,  and  shall  not  be  less  than  the 
annual  heat  input  limits  of  3,176,000 
MMBlu  for  unit  Y4BR,  2.970.000  for 
unit  Y5BR.  10.249,000  MMBtu  for  unit 
Y6BR,  and  9,947,000  MMBtu  for  unit 
Y7BR  The  other  units  designated  in  this 
plan  are  Bowen  units  IBLR,  2BLR,  3BLR 
and  4BLR,  Hammond  units  1,  2,  3,  and 
4.  Jack  McDonough  units  MBl  and  MB2, 
and  Wansley  imits  1  and  2.  For  1998, 
each  unit's  actual  annual  average 
emission  rate  for  NOx  shall  not  exceed 
the  alternative  contemporaneous  annual 
emission  limitations  of  0.63  Ibs/MMBtu 
for  units  YlBR,  Y2BR.  and  Y3BR  and 
0.44  Ibs/MMBTU  for  units  Y4BR  and 
Y5BR,  and  0.43  Ibs/MMBtu  for  units 
Y6BR,  and  Y7BR,  and  actual  annual 
heat  input  shall  not  be  greater  than  the 
annual  heat  input  limits  of  4,270,000  for 
unit  YlBR,  3,136,000  MMBtu  for  unit 
Y2BR,  and  3,311,000  MMBtu  for  unit 
Y3BR,  and  shall  not  be  less  than  the 
annual  heat  input  limits  of  3,717,000 
MMBtu  for  unit  Y4BR,  3,904,000  for 
unit  Y5BR,  11,481,000  MMBtu  for  unit 
Y6BR,  and  10,651,000  MMBtu  for  unit 
Y7BR.  The  other  units  designated  in  this 
plan  are  Bowen  units  IBLR,  2BLR,  3BLR 
and  4BLR,  Hammond  units  1,  2,  3,  and 
4,  Jack  McDonough  units  MBl  and  MB2, 
and  Wansley  units  1  and  2.  For  1999, 
each  unit's  actual  annual  average 
emission  rate  for  NOx  shall  not  exceed 
the  alternative  contemporaneous  annual 
emission  limitations  of  0.63  Ibs/MMBtu 
for  units  YlBR,  Y2BR,  and  Y3BR,  and 
0.43  Ibs/MMBTU  for  imits  Y4BR,  Y5BR, 
and  Y7BR,  and  0.42  Ibs/MMBtu  for  unit 
Y6BR,  and  actual  annual  heat  input 
shall  not  be  greater  than  the  annual  heat 
input  limits  of  4,210,000  for  unit  YlBR. 
3,881  jOOO  MMBtu  for  unit  Y2BR  and 
3,956j000  MMBtu  for  unit  Y3BR,  and 
shall  not  be  less  than  the  annual  heat 
input  limits  of  6,011,000  MMBtu  for 
unit  Y4BR,  4,537.000  for  unit  Y5BR. 
13.702,000  MMBtu  for  unit  Y6BR,  and 
12,475  000  MMBtu  for  unit  Y7BR.  The 
other  units  designated  in  this  plan  are 
Bowen  units  IBLR,  2BLR.  3BLR  and 
4BLR.  Hammond  units  1.  2.  3.  and  4. 
Jack  McDonough  units  MBl  and  MB2. 
and  Wansley  units  1  and  2. The 
designated  representative  is  R.H. 
Haubein,  Jr. 

Coif  man  in  Kentucky:  Standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  units  Cl,  C2.  and  C3.  The  designated 
representative  is  Gregory  F.  Black. 

Cooper  in  Kentucky:  Averaging  plan 
for  1995-1999  for  units  1  and  2;  for  each 
year,  the  actual  annual  average  emission 


rates  for  NOx  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.50  Ibs/MMBtu 
for  units  1  and  2.  The  designated 
representative  is  Robert  E.  Hughes.  Jr. 

E.W.  Brown  in  Kentucky:  Standard 
emission  limitations  of  0.50  Ibs/MMBtu 
for  unit  1  and  0.45  Ibs/MMBtu  for  units 
2  and  3.  The  designated  representative 
is  James  W.  Tipton. 

East  Bend  in  ICentucky:  Averaging 
plan  for  1995  for  unit  2;  the  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.39  Ibs/MMBtu.  and 
actual  annual  heat  input  shall  not  be 
less  than  the  annual  heat  input  limit  of 
23.500.000  MMBtu.  The  other  units 
designated  in  the  plan  are  Miami  Fort 
unit  6  and  Waher  C  Beckjord  units  5 
and  6.  Fw  1996-1999.  standard 
emission  limitation  of  0.50  Ibs/MMBtu. 
The  designated  representative  is 
Gregory  C.  Ficke. 

Elmer  Smith  in  Kentucky:  Standard 
emission  limitation  of  0.45  Ibs/MMBtu 
for  unit  2.  The  designated  representative 
is  Robert  M.  Carper. 

Ghent  in  Kentucky:  Standard 
emission  limitation  of  0.45  Ibs/MMBtu 
for  unit  1.  The  designated  representative 
is  James  W.  Tipton. 

Green  River  in  Kentucky:  Standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  unit  5.  The  designated  representative 
is  James  W.  Tipton. 

H.L  Spurlodc  in  Kentucky:  Standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  unit  1.  The  designated  representative 
is  Robert  E.  Hughes. 

HMP  &  L  Station  2  in  Kentucky: 
Standard  emission  limitation  of  0.50 
Ibs/MMBtu  for  units  Hi  and  H2.  The 
designated  representative  is  Gregory  F. 
BlacL 

R.D.  Green  in  Kentucky:  Standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  units  Gl  and  G2.  The  designated 
representative  is  Gregory  F.  Black. 

Jack  Watson  in  Mississippi:  Standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  imits  4  and  5.  The  designated 
representative  is  Robert  G.  Dawson. 

Gallatin  in  Tennessee:  Five  averaging 
plans,  one  for  each  year,  for  units  1,  2, 

3,  and  4;  for  each  plan,  the  actual 
annual  average  emission  rate  for  NOx 
for  each  unit  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.43  Ibs/MMBtu, 
and  actual  aimual  heat  input  shall  not 
be  less  than  the  annual  heat  input  limit 
of  10,200,000  MMBtu  for  units  1  and  2, 
and  10,800,000  MMBtu  for  units  3  and 

4.  The  other  units  designated  in  the 
plans  are  Colbert  units  1,  2,  3,  and  4. 
and  Johnsonville  units  1,  2,  3, 4, 5. 6. 
7, 8, 9,  and  10.  Approval  of  the  plans 
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for  1995  and  1996  is  contingent  upon 
approval  of  the  modification  (proposed 
below)  to  the  Phase  I  Extension  plan 
designating  units  1,  2,  3,  and  4  as 
transfer  units.  The  designated 
representative  is  Joseph  W.  Dickey. 

Johnsonville  in  Tennessee:  Five 
averaging  plans,  one  for  each  year,  for 
units  1.  2,  3,  4,  5.  6,  7,  8,  9,  and  10;  for 
each  plan,  the  actual  annual  average 
emission  rate  for  NOx  for  each  unit  shall 
not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.51  Ibs/MMBtu.  and 
actual  annual  heat  input  shall  not  be 
greater  than  the  annual  heat  input  limit 
of  4,000.000  MMBtu  for  units  1,  2,  3. 
and  4,  3,100,000  MMBtu  for  units  5  and 
6.  and  5,500,000  for  units  7,  8,  9,  and 
10.  The  other  units  designated  in  the 
plans  are  Colbert  units  1,  2,  3,  and  4. 
and  Gallatin  units  1,  2.  3,  and  4. 
Approval  of  the  plans  for  1995  and  1996 
is  contingent  upon  approval  of  the 
modification  (proposed  below)  to  the 
Phase  I  Extension  plan  designating 
Gallatin  units  1.  2.  3,  and  4  as  transfer 
units.  The  designated  representative  is 
Joseph  W.  Dickey. 

Gadsby  in  Utah:  Standard  emission 
limitation  of  0.45  Ibs/MMBtu  for  unit  3. 
The  designated  representative  is  Jene  L. 
Robinson. 

Jim  Bridger  in  Wyoming:  Standard 
emission  limitation  of  0.45  Ibs/MMBtu 
for  units  BW71,  BW72,  and  BW73.  The 
designated  representative  is  Jene  L. 
Robinson. 

VVyodak  in  Wyoming:  Standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  unit  BW91.  The  designated 
representative  is  Jene  L.  Robinson. 

Pennit  Modifications 

EPA  proposes  to  amend  previously- 
issued  Phase  I  permits  as  follows: 

Paradise  in  Kentucky:  Phase  I 
Extension  plan  designating  unit  3  as  a 
transfer  unit  is  modified  to  request  40 
additional  allowances  for  1995  and 
1996. 

Cumberland  in  Tennessee:  Phase  I 
Extension  plan  designating  units  1  and 
2  as  control  units  is  modified  to  change 
the  allowance  requests  for  five  transfer 
units  designated  in  the  plan  (Paradise 
unit  3  and  Gallatin  units  1,  2.  3,  and  4) 
for  1995  and  1996;  this  does  not  change 
the  total  allocation  of  allowances. 

Gallatin  in  Tennessee:  Phase  I 
Extension  plan  designating  units  1,  2,  3, 
and  4  as  transfer  units  is  modified  to 
request  10  fewer  allowances  per  unit  for 
1995  and  1996;  the  previous  extension, 
until  January  1, 1997,  of  the  deadline  for 
compliance  with  applicable  emission 
limitations  for  NOx  is  withdrawn  for 
these  units. 


Dated:  August  17, 1994. 
Brian  I.  McLean, 

Director,  Acid  Rain  Di\ision,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

IFR  Doc.  94-20809  Filed  8-23-94:  8:45  am] 
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[FRL-5055-3] 

Environmental  Statistics 
Sutx:ommlttee  of  the  National  Advisory 
Council  for  Policy  and  Technology 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EP.^). 

ACTION:  Nut  (e  of  public  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Environmental  Statistics  Subcommittee 
(of  the  Environmental  Information  and 
Assessment  Committee)  of  the  National 
Advisory  Council  on  Environmental 
Policy  and  Technology  (NACEPT)  will 
hold  a  one  and  one-half  day  meeting  of 
the  full  Subcommittee. 

The  Environmental  Statistics 
Subcommittee  was  formed  to  provide 
key  recommendations  and  strategic 
advice  on  the  statistical  products  and 
activities  necessary  to  enhance  the 
Agency's  knowledge  about 
environmental  statistics  and  trends,  and 
to  explore  information  gaps  firom  the 
perspective  of  the  users/ producers  of 
these  data  products.  The  meeting  is 
being  held  to  discuss  and  offer  critical 
advice  on  four  of  the  products  the 
Environmental  Statistics  and 
Information  Division  has  been 
developing  and  to  provide  input  and 
advise  on  the  strategic  plans  of  the 
Division. 

Scheduling  constraints  preclude  oral 
comments  from  the  public  during  the 
meeting.  Written  comments  can  be 
submitted  by  mail,  and  will  be 
transmitted  to  Committee  members  for 
consideration. 

DATES:  The  public  meetings  will  be  held 
on  September  21,  1994  from  9:00  a.m. 
to  5:00  p.m.  and  September  22,  1994 
from  9:00  a.m.  to  1:00  p.m.  The 
meetings  will  be  held  at  the  Hall  of 
States,  444  North  Capitol  Street  NW.. 
Rooms  283-285.  Washington,  DC  20011. 
The  hall  telephone  number  is  (202)  624- 
5490.  This  meeting  is  open  to  the 
public.  Due  to  limited  space,  seating  at 
the  meeting  will  be  on  a  first-come 
basis. 

ADDRESSES:  Written  comments  should 
be  sent  to:  James  Morant,  Environmental 
Statistics  and  Information  Division,  U.S, 
Environmental  Protection  Agency,  Mail 


Code  2163,  401  M  Street  SW.. 

Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Morant.  Designated  Federal 

Official,  Direct  Line  (202)  260-2266, 

General  Line  (202)  260-2680,  Fax  (202) 

260-4968. 

Dated:  August  16. 1994 
Chapman  Gleason. 
Aaing  Designated  Federal  Official. 
IFR  Doc.  94-20806  Filed  8-23-94.  8  45  am) 
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[FRL-5057-5] 

Governmental  Advisory  Como^ittee  to 
the  U.S.  Government  Representative  to 
the  North  American  Commission  on 
Environmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (P.L.  92-463), 
the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  the  first 
meeting  of  the  Governmental  Advisory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  the 
Administrators  capacity  as  the  U.S. 
Representative  to  the  North  American 
Commission  on  Environmental 
Cooperation.  The  Committee  is 
authorized  under  Article  17  of  the  North 
Ameri(.an  Agreement  on  Environmental 
Cooperation,  North  America  Free  Trade 
Impitmentaticn  Ac1,  P.L.  103-182  and 
is  directed  by  Executive  Order  12915, 
entitled  "Fede.'al  Implementation  of  the 
North  American  Agreement  on 
Environmental  Cooperation".  The 
Committee  is  responsible  for  providing 
advice  to  the  United  States 
Representative  on  implementation  and 
further  elaboration  of  the  Agreement. 

The  Committee  consists  of  a  group  of 
12  independent  representatives  drawn 
from  among  state  and  local  government 
agencies  and  tribal  governments. 
DATES:  The  Committee  will  meet  on 
September  13,  1994.  The  meeting  will 
start  at  8:30  a.m.  and  end  at  ?:30  p.m. 
ADDRESSES:  EhiPont  Plaza  Hotel.  1500 
New  Hampshire  Avenue,  Washington, 
DC.  The  meeting  is  open  to  the  public, 
with  limited  seating  on  a  first-come, 
first-served  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Hardaker,  Designated 
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Federal  Official.  U.S.  EPA,  Office  of 
Cooperative  Environmental 
Management,  telephone  202-260-2477. 

Dated-  August  10, 1994. 
Robert  Hutlaker, 

Designated  Federa)  Official.  Gmvmmentol 
Advisory  Committee. 

jFR  Doc.  94-20800  Filed  8-23-94:  8:45  ami 
MLLMQ  CODE  tMO-SO-M 


[FRL-5056-3J 

National  Advisory  Committee  to  ttte 
U.S.  Government  Representative  to  the 
Nortti  American  Commission  on 
Envirorfmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (P.L.  92-^63). 
the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  the  first 
meeting  of  the  National  Advisory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation  (CEC). 

The  Coramitree  is  established  within 
the  U.S.  Environmental  Prote«;tioii 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  thv 
Administrator's  capacity  as  th«  U.S. 
Representative  to  the  North  American 
Commission  on  Environmeutal 
Cooperation.  The  Committee  is 
authorized  under  Article  17  of  tht^  North 
American  Agreement  on  EnvirunnieiilaJ 
Cooperation,  North  America  trte  Trade 
Implenisniation  Act.  P.L.  103-182  end 
is  directed  by  Exet;uiivB  OidtT  I2'il.'i, 
entitled  "Fedenil  Implementation  oi  trie 
North  American  Agreement  on 
Environmental  Cooperation"'.  Tiic 
Committee  is  responsible  for  prtA  uiing 
-edvii  fc  to  the  Unitud  States 
Repre^':ent3tive  on  inipla.Ti'jnt.itrjjn  and 
further  elaboration  oi  Uie  A.Hretirerit. 

The  CopisiirTti-e  co.^sisis  of  a  ^nr.ip  uf 
15  iiidf.pendent  repres''!!ta?!.t->>  ::rawn 
frtiiii  amoHfj  e.iviro:in)ni;tdl  groups, 
basinfiss  anJ  irjdustry,  pubhc  poi  (  y 
organ'zjtion.s.  £,.^d  eJiK.'i'.oihJ 
institutions. 

DATES:  The  Co.fnmittfcns  will  iiiMjt  on 
Sepremher  13,  1994  The  mwijng  will 
start  at  S;30  a.m.  and  end  at  4;,!0  p.m. 
ADDRESSES:  Lhjpont  Phzii  Ho»el.  l,^(>f) 
New  Hampshire  Avenut:,  NVV  , 
Washington,  DC.  The  niectiiig  is  open  to 
the  public,  wfith  limited  st-atuig  on  a 
rir.=;l  come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lena  Nirk,  Designated  Federal 
Offifiial.  U.S.  EPA,  Office  of  Cooperative 


Environmental  Management,  telephone 
202-260-8169. 

Dated:  August  10,  1994. 
Lena  Hirk, 

Designated  Federal  Officwl,  National 

Advisory  Committee. 

jFR  Doc  94-20801  Filed  8-23-94;  8:45  ami 

BILUNOCOOE  S5«<y-S0-M 

[OPP-40304B;  FRL-4772-3] 

Certain  Companies;  Approval  of 
Pestidde  Product  Registrations 

AGENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agejicy  approval  of  app'ications  to 
register  the  pe.sticide  products 
Checkmate  CM  Technical  Pheroinone, 
Checkmate  CM.  and  Bedoukian  CM 
Technical  Pheromone,  containing  an 
active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c){,5)  of  the 
Feder^  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFR.'\.),  as  amended. 
FOR  FUpTMCR  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Button,  Product 
Managpr  (PM)  18,  Registration  Division 
(7.505G),  Office  of  Pesticide  Programs, 
401  M  St..  SVV..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm  213,  CM  «2  Environ.-nental 
Prolw  t)on  Agoncy,  1921  Jefferson  Davis 
Hwy,  Arlington,  V.A  22202.  {703-3n,'>- 
7r>90). 

SUP?La<<ENTARY  fNFORMATJON:  EP.^ 
issuKJ  a  notice,  p-iblished  in  the 
FjH^orjl  Register  of  April  1«,  1990  (55 
FR  i44R3),  which  annoi'n^NJ  that 
Cony-ep  Membranes,  Inc.,  (now  known 
as  Consep  Inc.)  21,1  Snuthv.pst 
CoJuiTibia,  Bnnc,  OR  37708,  had 
SM:sTi!ted  8pp!'.;;it!at;s  to  register  the 
pest  I  'de  prodfcfr.  CheckmKte  CM 
Trt.^i.ii^l  P.f!«>roricre  and  Checkmate 
CM  {LPA  File  Sy.nbo!'  5633G-U  anrl 
r»r-,3.i,/-L).  c.ontv^iini.^g  tht  aciivH 
ingr>?dii!nt  !fi'.i>«.10-dcKlef?d!Pn-l  o!  nt 
92  pe.-aent  .X'spcc'vely.  an  active 
ir.i^red^nt  not  included  in  any 
prf  vioiisly  ift;i:-.tfn  d  prr^duds. 

Fr'.A  bIfo  rf'  eived  nn  ?:pp!)!;ation  from 
Etr!  j;iki3n  RtiSf-inh  I.'ic,  21  Finance 
Dnvt\  Danbury.  CN  OftSlO— li'!2,  to 
regi-tiif  the  pesticide  product  Bedoukian 
CM  IVc'iniral  Pheromor.e  (File  Symbjl 
51'9t(l-E)  an  insef:ticiHo,  containing  the 
a-  li'  fc  ingredient  .''Ejf)-H.)0-dod»H.adien- 
l-ol  at  9^.32  percent,  liowever,  since 
the  notice  of  receipt  ol  application  was 
not  published  in  the  Federal  Register 
for  this  produd,  interested  parties  may 
submit  written  comments  within  30 


days  from  the  date  of  publication  of  this 
notice  for  this  product. 

On  February  24, 1994,  EPA  approved 
three  new  products  (one  end-use  and 
two  technicals)  as  follows: 

1.  Checkmate  CM  (EPA  Registration 
Number  56336-5)  for  control  of  codling 
moths  on  apples,  nectarines^  peaches, 
pears,  plums,  pnmes,  quince,  and 
walnuts. 

2.  Checkmate  CM  Technical 
Pheromone  (EPA  Registration  Number 
56336—4)  for  use  in  formulating  end-use 
products  to  control  codling  mcrths. 

3.  Bedoukian  CM  Technical 
Pheromone  (EPA  I?egistration  Number 
52991-2)  for  formulation  use  only. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  u.se  of  (EM)-6A0- 
dodecadien-1-ol,  and  information  on 
social,  economic  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considcrvd 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
safety  determinations  which  show  that 
use  of /E,£l-8,10-dodecadien-l-ol  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on/£',£)-8.10-dodecadien-l- 
ol. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary'  description  of  the 
chemical,  use  patterns  and 
fomiuiations,  science  findings,  and  the 
AgFnry'.c  rHgulntory  position  and 
rrttiri'iale,  niay  be  obtained  from  t.he 
National  Technical  Information  Sen  ire 
(NTIS).  '-,235  Port  Royal  Road, 
Sprin,i;fie,id.VA  22161. 

In  accordance  with  seclion  3{t-)(2)  of 
FI.FRA,  a  copy  of  the  approved  label  am] 
the  !ir,l  of  data  lefe.'vnces  used  to 
support  rf.-ois!ratinn  are  available  for 
P'lblic  in.<;pection  in  the  office  of  the 
Prod!!rt  Manager.  The  data  and  other 
scientific  infcn:iation  used  to  support 
registretion.  except  for  material 
sperificfiliy  pmtet,t«d  by  section  10  of 
FIFRA.  a.-e  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pestic  ide  Prfjgrams,  Environmental 
Prot-if,tion  Agem:y,  Rm.  1 132,  CM  #2. 
Arlington.  VA  22202  (703-305-580.S). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addres.sed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St.. 
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SW.,  Washington,  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 
Authority:  7  U.S.C.  13fi 

List  of  Subiects 

Environmental  protection,  Pesticides 
aiid  pests.  Product  registration. 
Dated:  August  9, 1994. 

Lois  Rossi. 

.^cf;ng  Director.  Registration  Division,  Office 
nf  Pesticide  Programs. 

!FR  Doc.  94-20^28  Filed  8-2J-94;  8:45  an:] 
BILUNG  CODE  M0O-6O-F 

{OPP-30370;  Fm.-4903-1] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  currently  registered 
products  pursuant  to  the  provisions  of 
.section  3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  September  23,  1994. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  IOPP-303701  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  18.  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Divisions 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132.  CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "ConfLdential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  roust  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 


Monday  through  Friday,  excluding 

holidays. 

FOR  FURTHER  INFORMATJON  CONTACT:  PM 

18,  Phil  Hutton.  Rm.  213,  CM  #2,  (703- 

30.5-7690). 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 

register  pesticide  products  containing 

active  ingredients  not  included  in  any 

currently  registered  products  pursuant 

to  the  provisions  of  section  3(c)(4)  of 

FIFRA.  Notice  of  receipt  of  these 

applications  does  not  imply  a  decision 

by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Currently 
Registered  Products 

1.  File  S>Tnbol:  55638-ET.  Applicant: 
Ecogen  Incorporated.  2005  Cabot 
Boulevard  West.  Langhome.  PA  19042- 
1810.  Product  name:  Raven  OF. 
Insecticide.  Active  ingredient:  Bacillus 
thuringiensis  subspecies  kurstaki  strain 
EG7673,  coleopteran  active  toxin  at  8 
percent  and  lepidopteran  active  toxin  at 
2  percent.  Proposed  classification/Use: 
None.  For  the  control  of  the  Colorado 
potato  beetle  on  potato€»s.  tomatoes,  and 
eggplants.  (PM  18) 

2.  File  Symbol:  55638-EA.  Applicant: 
Ecogen  Incorporated,  2005  Cabot 
Boulevard  West,  Langhome,  PA  19042- 
1810,  Product  name:  Raven  Technical 
Powder.  Insecticide.  Active  ingredient: 
Bacillus  thuringiensis  subsf)ecies 
kurstakJ  strain  EG7673,  coleopteran 
active  toxin  at  40  percent  and 
lepidopteran  active  toxin  at  10  percent. 
Proposed  classification/ Use:  None.  For 
manufacture  of  bioinsecticide  end-use 
products;  for  appUcation  on  potatoes, 
tomatoes,  and  eggplants.  (PM  18} 

Bacillus  thuringiensis  subspecies 
kurstaki  strain  EG7673.  the  active 
ingredient  in  file  symbols  55638-ET  and 
55638-EA.  constitutes  the  first 
application  for  a  FIFRA  section  3 
registration  of  a  viable  microbial 
pesticide  that  has  been  developed  via 
recombinant  DNA  technology. 

3.  File  Symbol:  68186-R.  Applicant: 
IJO  Products.  Inc..  P.O.  Box  778.  El 
Centro,  CA  92244.  Product  name:  Detur. 
Insecticide.  Active  ingredient:  Jojoba  oil 
at  97.5  percent.  Proposed  classification/ 
Use:  None.  For  use  on  all  raw 
agricultural  commodities.  (PM  18) 

4.  File  Symbol:  45729-E.  Applicant: 
Safe  and  Sure  Pesticide  Products 
Company.  P.O.  Box  5547.  Sarasota,  FL 
34277.  Product  name:  De-Flea  Shampoo 
Concentrate.  Insecticide.  Active 
ingredients:  Docusate  sodium 
sulfosuccinate  at  12  percent  and 
undecylenic  acid  at  2  percent.  Proposed 
classification/Use:  None.  For  flea 
control  on  dog,  cats,  puppies,  and 
kittens.  (PM  18) 


Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made: 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Vv'ritten  comments  filed  pursuant  to 
this  notice,  will  available  in  the  Public 
Response  and  Program  Resourr>-s 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5605),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  II.S  C  U6 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration 

Dated:  August  10.  1994. 

Lois  Rossi, 

Acting  Director.  Rfgistraticn  Division.  Office 
of  Pesticide  Programs 

IFR  Doc:.  94-20436  Filed  8-23-94:  845  ami 
BILLING  CODE  •560-6&-F 


[OPP-1 80948;  FRL-4904-4] 
Emergency  Exentptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  18  States  and  to  United  States 
Department  of  Agricuhure.  Six  crisis 
exemptions  were  initiated  by  various 
States.  These  exemptions,  issued  during 
the  months  of  April  and  May  1994,  are 
subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible.  EPA  has 
denied  five  specific  exemption  requests. 
Information  on  these  restrictions  is 
available  from  the  contact  persons  in 
EPA  listed  below. 

DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INfORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
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information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  CS  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-308- 
8417). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arizona  Department  of  Agriculture 
for  the  use  of  imidacloprid  on  melons  to 
control  the  sweet  potato  whitefly;  April 
15, 1994,  to  April  14, 1995.  A  notice  of 
receipt  published  in  the  Federal 
Register  of  April  6, 1994  (59  FR  16205); 
the  time  available  for  a  decision 
required  that  the  comment  period  be 
shortened.  No  comments  were  received 
in  response  to  this  notice.  EPA 
determined  that  the  situation  is  an 
emergency.  This  is  a  recently 
introduced  strain  of  the  sweet  potato 
whitefly  which  is  a  relatively  new  pest 
to  melons  and  is  not  adequately 
controlled  with  registered  materials. 
Damage  from  this  pest  can  lead  to  severe 
yield  and  economic  losses,  (Andrea 
Beard) 

2.  California  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulation,  for  the  use  of 
triadimefon  on  artichokes  to  control 
powdery  mildew;  April  8,  1994,  to 
December  31,  1994.  (Susan  Stanton) 

3.  California  Environmental 
Protection  Agency.  Department  of 
Pesticide  Regulation,  for  the  use  of 
avermectin  on  celery  to  control  the 
serpentine  leafminer;  April  8,  1994,  to 
April  7,  1995.  (Larry  Fried) 

4.  California  Environmental 
Protection  .Agency,  Department  of 
Pesticide  Regulation,  for  the  use  of 
triadimefon  on  peppers  to  control 
powdery  rrildew;  Mav  4,  1994.  to 
November  1,  1994.  (Larry  Fried) 

5.  California  Department  of  Pesticide 
Regulation  for  the  use  of  cyfluthrin  on 
oranges  to  control  citrus  thnps;  Mav  12. 
1994,  to  June  30.  1994.  Cdlifornia  had 
initiated  a  cri.sis  exemption  for  this  use. 
(Larry  Fried) 

6.  California  Environmental 
Protection  Agency,  Department  uf 
Pe,sticide  Regulation,  for  the  u';e  of 
avermectin  on  pears  to  control  two- 
spotted  spider  mites,  European  red 
mites,  and  pear  psvlla;  May  5,  1994,  to 
September  15,  1994.  California  had 
initiated  a  crisis  exemption  for  this  use. 
(Larry  Fried) 

7.  Colorado  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  canola  to 
control  volunteer  grains  and  grasses; 
April  19,  1994,  to  July  15,  1994.  (Susan 
Stanton) 


8.  Colorado  Department  of  Agriculture 
for  the  use  of  propazine  on  sorghum  to 
control  pigweed;  May  20.  1994.  to 
August  1, 1994.  A  notice  of  receipt 
published  in  the  Federal  Register  of 
April  15,  1994  (59  FR  18119).  The 
situation  was  determined  to  be  urgent 
and  nonroutine.  Since  the  registrant 
voluntarily  canceled  the  use  of 
propazine  on  sorghum  due  to 
reregistration  requirements,  growers 
were  left  without  adequate  control  for 
pigweed.  The  registered  alternatives  do 
not  provide  adequate  control,  or  may 
cause  crop  injury,  especially  through 
carryover  to  sensitive  rotational  crops. 
Significant  economic  loss  is  expected 
without  the  use  of  propazine.  Since  the 
voluntary  cancellation  of  propazine. 
another  company  has  agreed  to  support 
registration  of  this  use  and  is  currently 
working  to  fulfill  the  necessary  data 
requirements.  (Andrea  Beard) 

9.  Connecticut  Department  of 
Environmental  Protection  for  the  use  of 
avermectin  on  pears  to  control  pear 
psylla  and  mites;  May  5,  1994,  to 
September  30.  1994.  (Larry  Fried) 

10.  Idaho  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to 
comrol  pear  psylla  and  spider  mites; 
May  5,  1994,  to  September  1,  1994, 
(Larry  Fried) 

11. 'Indiana  State  Office  of  the 
Chemist  and  Seed  Commissioner  for  the 
u.se  of  .sethoxydim  on  mint  to  control 
grasses;  April  20,  1994,  to  November  1. 
1994.  (Susan  Stanton) 

12.  Michigan  Department  of 
Agriculture  for  the  use  of  avermectin  on 
pears  to  control  pear  psylla  and  pear 
rust  mites;  May  5,  1994"  to  Si  pttmber 
30.  1994.  (Larry  Fried) 

13.  .Montana  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
(  anola  to  control  volunteer  grains  and 
gras.ses;  April  19,  1994,  to  July  15.  1994. 
(Susaai  Stanton) 

14.  New  York  Department  of 
Environmental  Conservation  for  ttie  use 
of  viriclozolin  on  snap  beans  !o  control 
.t;iay  and  white  molds;  Mav  27,  1994,  to 
September  30,  1994.  (Libby  Pemberton) 

15.  New  York  Department  of 
Environmental  Conservation  for  the  i;se 
of  clilfjrothalonil  on  blueberries  to 
control  anthracnose;  May  4,  1994.  to 
July  31,  1994.  (Susan  Stanton) 

16.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  avermectin  on  pears  to  control  pear 
psylla;  May  5.  1994  to,  September  30, 
1994,  (Larry  Fried) 

17.  New  Jersey  Department  of 
Environmental  Protection  and  Energy 
for  the  use  of  chlorothalonil  on 
blueberries  to  control  anthracnose;  May 
4,  1994,  to  December  31,  1994.  (Susan 
Stanton) 


18.  North  Dakota  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
cram  be  to  control  volunteer  grains; 
April  26,  1994,  to  July  31,  1994.  (Susan 
Stanton) 

19.  North  Dakota  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
canola  to  control  volunteer  grains  and 
grasses;  April  19,  1994,  to  July  31.  1994. 
(Susan  Stanton) 

20.  Ohio  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to 
control  pear  psylla;  May  5.  1994,  to 
September  30. 1994.  (Larry  Fried) 

21.  Oklahoma  Department  of 
Agriculture  for  the  use  of  propazine  on 
sorghum  to  control  pigweed;  May  20, 
1994.  to  August  1.  1994.  A  notice  of 
receipt  published  in  the  Federal 
Register  of  February  9. 1994  (59  FR 
6022);  no  comments  were  received.  The 
situation  was  determined  to  be  urgent 
and  nonroutine.  Since  the  registrant 
voluntarily  canceled  the  use  of 
propazine  on  sorghum  due  to 
reregistration  requirements,  growers 
were  left  without  adequate  control  for 
pigweed.  The  registered  alternatives  do 
not  provide  adequate  control,  or  may 
cause  crop  injury,  especially  through 
carryover  to  sensitive  rotational  crops. 
Significant  economic  loss  is  expected 
without  the  u.se  of  propazine.  Since  the 
voluntary  cancellation  of  propazine, 
another  company  has  agreed  to  support 
registration  of  this  use  and  is  currently 
working  to  fulfill  the  necessary  data 
requirements.  (Andrea  Beard) 

22.  Oregon  Department  of  Agriculture 
for  the  use  of  vinclozolin  on  snap  beans 
to  control  ijray  and  white  molds;  May 
27.  1994.  to  September  16, 1994.  (Libby 
Pemberlon) 

23.  Oregon  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to 
control  pear  psylla  and  spider  mites: 
May  5.  1994.  to  August  30.  1994.  Oregon 
had  initiated  a  crisis  exemption  for  this 
use.  (Larry  Fried) 

24.  OregonDepartment  of  Agriculture 
for  the  use  of  fenarimol  on  hazelnuts  to 
control  eastern  filbert  blight;  April  19. 
1994.  to  May  30,  1994.  (.Susan  Stanton) 

25.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  vinclozolin  on 
snap  beans  to  control  gray  and  white 
molds;  May  27, 1994,  to  October  31, 
1994.  (Libby  Pemberton) 

26.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  avermectin  on 
pears  to  control  pear  psylla;  May  5. 
1994,  to  July  31, 1994.  (Larry  Fried) 

27.  Utah  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to 
control  pear  psylla  and  spider  mites; 
May  5,  1994,  to  September  1, 1994. 
(Larry  Fried) 

28.  Virginia  Department  of 
Agriculture  for  the  use  of  clomazone  on 
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snap  beans  to  control  broadleaf  weeds; 
May  12. 1994,  to  September  10,  1994. 
(Margarita  CoUantes) 

29.  Washington  Department  of 
Agriculture  for  the  use  of  avermectin  on 
pears  to  control  pear  psylla  and  spider 
mites;  May  5, 1994,  to  September  1, 
1994.  Washington  had  initiated  a  crisis 
exemption  for  this  use.  (Larry  Fried) 

30.  Washington  DepartrQent  of 
Agriculture  for  the  use  of  clomazone  on 
cucumbers  to  control  weeds;  May  6, 
1994,  to  May  5,  1995.  (Margarita 
Collantes) 

31.  Wisconsin  Department  of 
Agriculture  for  the  use  of  mancozeb  on 
ginseng  to  control  leaf  and  stem  blight; 
May  17.  1994,  to  August  31.  1994. 
(Margarita  CoUantes) 

32.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  sethoxydim  on 
mint  to  control  grasses;  April  20, 1994, 
to  July  15, 1994.  (Susan  Stanton) 

33.  United  States  Department  of 
Agriculture  for  the  use  of  methyl 
bromide  on  oak  logs  for  export  to 
control  oak  wilt  diseases  at  sites 
throughout  the  United  States:  Mav  20, 
1994,  to  May  19, 1995.  (Libby 
Pemberton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Arkansas  State  Plant  Board  on 
April  29. 1994,  for  the  use  of 
cyhalothrin  on  wheat  to  control 
armyworms.  This  program  has  ended. 
(Andrea  Beard)  , 

2.  California  Department  of  Pesticide 
Regulation  on  April  16, 1994,  for  the  use 
of  c>'fluthrin  on  navel  oranges  to  control 
citrus  tnrips.  This  program  has  ended. 
(Libby  Pemberton) 

3.  Montana  Departmgnt  of  Agriculture 
on  April  20. 1994,  for  the  use  of 
permethrin  on  wheat,  barley,  and  oats  to 
control  cutworms.  This  program  has 
ended.  (Andrea  Beard) 

4.  Nebraska  Department  of 
Agriculture  on  May  2,  1994,  for  the  use 
of  permethrin  on  wheat  to  control 
cutworms.  This  program  has  ended. 
(Andrea  Beard) 

5.  South  Carolina  Division  of 
Agriculture  and  Natural  Resources  on 
April  29,  1994,  for  the  use  of 
tralomethrin  on  tomatoes  to  control 
stinkbugs.  This  program  is  expected  to 
last  until  December  31,  1994.  (Andrea 
Beard) 

6.  Washington  Department  of 
Agriculture  on  May  20,  1994,  for  the  use 
of  ch!orp>Tifos  on  currants  to  control 
the  currant  borer.  This  program  is 
expected  to  last  until  August  1,  1994. 
(Andrea  Beard) 

EPA  has  denied  a  specific  exemption 
request  from  the: 


1.  Arizona  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  melons  to 
control  the  sweet  potato  whitefly. 
(Andrea  Beard) 

2.  Virginia  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 

i  prodione  on  tobacco  to  control  target 
spot,  stem  rot.  and  collar  rot.  This 
specific  exemption  was  denied  because 
of  inadequate  progress  toward 
registration.  (Susan  Stanton) 

3.  Washington  Department  of 
Agriculture  for  the  use  of  chlorotahlonil 
on  rhubarb  to  control  ramularia  leaf  and 
stalk  spot.  This  specific  exemption  was 
denied  because  an  emergency  condition 
does  not  exist  and  did  not  meet  the 
criteria  specified  in  1993,  for 
consideration  of  future  section  18 
requests  for  this  use.  (Susan  Stanton) 

4.  Washington  Department  of 
Agriculture  for  the  use  of  thiabendazole 
on  lentil  seed  to  control  ascochN-ta 
blight.  This  specific  exemption  was 
denied  because  an  emergency  condition 
does  not  exist.  (Susan  Stanton) 

5.  Wisconsin  Department  of 
Agriculture.  Trade,  and  Consumer 
Protection  for  the  use  of  sethoxydim  on 
red  beets  to  control  annual  and 
perennial  grasses.  The  exemption  was 
denied  because  an  emergency  condition 
does  not  exist.  (Susan  Stanton) 

Authority:  7  L'SC.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated.  August  12. 199-4 

Daniel  M.  Barolo. 

Director.  Office  of  Pesticide  Programs 

|FR  Doc.  94-20439  Filed  8-23-94;  8;45  am] 

BILLING  CODE  69aO-60-F 

[PF-602;  FRL-4896-1] 

Pesticide  Tolerance  Petitions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  Filing  of  a  pesticide  petition,  three 
amended  pesticide  petitions,  and  one 
amended  food/feed  additive  petition. 
ADDRESSES:  By  mail,  submit  WTitten 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  as  a 


comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubhc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATJON  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Attention:  [Product  Manager  (PM) 
named  in  the  petition).  Environ.:  '^'itai 
Protection  Agency,  Office  of  Pe-.ti'ide 
Programs.  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  contau  the  PM 
named  in  each  peti'ion  at  the  following 
office  lo{.ation/teiephone  niimbcr: 


Product  Man- 
ager 

Ofice  k)cat)oa' 

teiephor>e  num- 

tser 

Address 

George 

Rm  204.  CM 

1921 

LaRocca  (PM- 

t2,  703-305- 

Jet- 

13). 

€100 

fereon 
Davis 

- 

Hwy., 
Ar- 

ling- 
ton. 
VA 

Cynthia  Giies- 

Rm.  229.  CM  «2 

Do. 

ParVer  (PM- 

703-305-5540. 

221. 

Joanne  Milter 

Rm.  237,  CM 

Do. 

(PM-23). 

#2,  703-305- 
7830 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  an  inititnl  filing  of  a  pesticide 
petition  (PP).  two  filings  of  amendments 
to  previously  issued  pesticide  petitions, 
and  one  filing  of  an  amended  food/feed 
additive  petition,  as  follows: 

Initial  Filing 

1.  PP4F4361.  Rhone-Poulenc  Ag  Co.. 
P.O.  Box  12014,  2  T.W.  Alexander 
Drive.  Research  Triangle  Park.  NC 
27709.  proposes  to  amend  40  CFR 
180.415  by  increasing  established 
tolerances  for  the  residues  of  the 
fungicide  fOsetyi-Al,  aluminum  tris  (O- 
ethyl  phosphonate),  in  or  on  the  raw 
agricultural  commodities  as  follows: 
Strawberries  from  20  parts  per  million 
(ppm)  to  75  ppm;  brassica  (cole)  leafv' 
vegetables  group  from  55  ppm  to  60 
ppm;  leaf)  vegetables  (except  brassica 
vegetables)  from  80  ppm  to  100  ppm. 
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The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  (PM  22) 

Amended  Petitions 


2.  PP  JF3952.  In  the  Federal  Register 
of  April  3. 1991  (56  FR  13642).  EPA 
issued  a  notice  that  IQ  Americas,  Inc., 
Agricultural  Products,  Wilmington,  DE, 
19897,  had  submitted  the  petition 
proposing  to  amend  40  CFR  180.438  by 
establishing  a  regulation  to  permit 
residues  of  the  insecticide  lamhda- 
cyhalothrin(l-o7p/ja-(S),3-ayp/io-(Z)]- 
(±)-cyano-(3-phenoxyphenyl)methyl-3- 
(2-chloro-3,3.3-trifluoro-l-propeny])-2,2- 
dimethylcyclopropanecarboxylatej  in  or 
on  tomatoes  at  0.06  part  per  million 
(ppm),  cabbage  at  0.4  ppm,  and  broccoli 
at  0.4  ppm.  ICI  Americas,  Inc.,  has 
submitted  to  EPA  an  amendment  to  the 
petition  for  tomatoes,  increasing  the 
proposed  tolerance  from  0.06  ppm  to  0.1 
ppm.  (PM-13) 

3.  PP3F4187.  In  the  Federal  Register 
of  October  21. 1993  (58  FR  54354),  EPA 
issued  notice  that  Monsanto  Co.,  700 
14th  St.,  NW.,  Washington,  DC  20005. 
proposed  to  amend  40  CFR  part  180  by 
estabhshing  a  regulation  to  permit 
residues  of  thiazopyr  (3- 
pyridinecarboxylic  acid,  2- 
(difluoromethyl)-5-(4,5-dihydro-2- 
thiazolyl)-4-(2-methylpropyl)-6- 
(trifluoromethyl)-,  methyl  ester  and  its 
metabolites  determined  as  3- 
pyridinecarboxylic  acid,  5- 
(aminocarbonyl)-2-(difluororaethyl)-4- 
(2-methylpropyl)-6-trifluoromethyl)-, 
methyl  ester  and  3-pyridinecarboxylic 
acid,  2-(difluoromethyl)-4-(2- 
methylpropyl)-5-([(2-sulfoethyl)amino) 
carbonyl}-6-(trifluoromethyl)  and 
expressed  as  parent  equivalents,  in  or 
on  citrus  whole  fruit  at  0.05  part  per 
million  (ppm),  cotton  seed  at  0.05  ppm, 
and  cotton  forage  at  0.2  ppm.  Monsanto 
Co.  has  amend^  the  citrus  whole  fruit 
commmodity  to  request  instead, 
tolerances  of  0.05  ppm  for  orange, 
whole  fruit  and  0.05  ppm  for  grapefruit, 
whole  fruit.  The  proposed  analytical 
method  for  determining  residues  is  mass 
spectral  multiple-ion  detection.  (PM-23) 

4.  PP6F3436.  In  the  Federal  Register 
of  October  29, 1986  (51  FR  39577),  EPA 
issued  notice  that  Roussel  Uclaf  of  Paris, 
France,  U.S.  Agent:  Hoechst-Roussel 
Agri-Vet  Co.,  Route  202-206  North, 
Somerville.  NJ  08876,  had  proposed 
amending  40  CFR  180.422  by 
estabhshing  tolerances  for  combined 
residues  of  the  insecticide  tralomethrin 
and  its  r.iajor  metabolites  in  or  on 
various  agricuhural  commodities. 
Hoechst-Roussel  Agri-Vet  Co.  has 
submitted  to  EPA  an  amended  tolerance 
of  1.0  part  per  million  (ppm)  in  head 
lettuce,  instead  of  0.5  ppm.  The 


proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  (PM  13) 

5.  FAP  1H5607.  In  the  Federal 
Register  of  April  3, 1991  (56  FR  13643), 
EPA  issued  a  notice  that  ICI  Americas, 
Inc.,  Agricultural  Products,  Wilmington. 
DE,  19897,  had  submitted  the  petition 
proposing  to  amend  40  CFR  part  186  by 
establishing  a  regulation  to  permit 
residues  of  the  insecticide  lambda- 
cyhalothrin(l-a/p/ia-(S),3-o7p/io-(Z)]- 
{±)-cyano-(3-phenoxyphenyl)methyl-3- 
(2-chloro-3,3,3-trifluoro-l-propenyI)-2.2- 
dimethylcyclopropanecarboxylate)  in  or 
on  wet  tomato  pomace  at  0.6  ppm  and 
dry  tomato  pomace  at  4.0  ppm.  ICI 
Americas,  Inc.,  has  submitted  to  EPA  an 
amendment  to  the  petition,  to  propose 
a  tolerance  of  6.0  ppm  for  tomato 
pomace,  wet  or  dry.  {PM-13) 

List  of  Subfects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food  and' 
feed  additives.  Pesticides  and  pests. 

Audiority:  7  U.S.C.  136a. 

Dated:  August  17.  1994. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Progmms. 

[FR  Doc.  94-20814  Filed  8-23-94;  8:45  am) 
BILUNQ  CODE  6S40-&0-F 


(OPP-1 80949;  FRL-4908-8] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Sodium 
Fluoroacetate;  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTtOM:  Notice. 


SUMMARY:  EPA  has  received  a  public 
health  exemption  request  from  the 
Texas  Department  of  Agriculture 
(hereafter  referred  to  as  the 
"AppLcant")  to  use  the  pesticide 
sodium  fluoroacetate  (CAS  62-74-8)  to 
treat  up  to  34,837,687  acres  in  gray  fox 
rabies  epizootic  areas  in  Texas  to 
control  vectors  of  rabies.  In  accordance 
with  40  CFR  166.24,  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  September  8, 1994. 
ADDRESSES:  Three  copies  of  wTitten 
comments,  bearing  the  identification 
notation  "OPP-180949."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 


Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Crystal  Mall  #2 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  pubUc  inspection  in 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  ArHngton,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Libby  Pemberton,  Registration 
Division  (7505  W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  VVashington, 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-308-8326). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registratign  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  public 
health  exemption  for  the  use  of  sodium 
fluoroacetate  to  reduce  gray  fox,  red  fox. 
coyote,  bobcat,  striped  skunk,  ringtail,  . 
and  raccoon  populations^  in  43  counties 
in  central  Texas.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  Applicant  indicates  that  in  the 
first  6  months  of  1994, 182  cases  of  fox 
rabies  were  reported  in  19  counties.  At 
least  126  people  from  the  most  active 
counties  in  the  epizootic  received  post- 
exposure rabies  treatment  during 
January  and  May,  1994.  The  Applicant 
claims  that  rabies  is  a  disease  of 
overpopulation  which  has  resulted  from 
the  loss  of  fur  markets.  The  Applicant 
claims  that  if  not  controlled  the 
epizootic  will  continue  to  move  towards 
human  population  centers. 
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The  Applicant  proposes  to  apply 
sodium  fkioroacetate  (Compound  1080} 
as  a  single  dose  bait  (SDB).  Each  bait 
will  contain  five  milligrams  active 
ingredient.  Only  one  SDB  may  be  placed 
at  any  single  site.  Sites  may  not  be 
closer  than  300  feet  on  any  one 
ownership.  The  number  of  baits  in  use 
may  not  exceed  10  on  properties  of  less 
than  100  acres;  or  25  on  properties  of 
101  to  639  acres;  or  a  density  greater 
than  50  on  any  section  (640  acres  of 
land).  Baits  will  be  checked  every  7 
days.  A  maximum  of  30  pounds  of 
active  ingredient  will  be  required. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  Section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  an  emergency  exemption 
proposing  use  of  a  pesticide  if  the 
pesticide  was  the  subject  of  a  notice 
under  section  6(b)  of  the  Act  and  was 
subsequently  cancelled,  and  is  intended 
for  a  use  that  poses  a  risk  similar  to  the 
Tisk  posed  by  any  use  of  the  pesticide 
which  was  the  subject  of  the  notice 
under  section  6(b). 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Texas  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Crisis  exemptions. 
Dated:  August  19. 1994. 

Lois  Rossi, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  94-20950  Filed  8-23-94;  8:45  am] 
BILUNG  CODE  a6«0-S»-F 


[OPPE;  FRL-5057-7] 

Sustainable  Industry:  Promoting 
Strategic  Environmental  Protection  in 
the  Inductrial  Sector  (Phase  1  Report); 
Availability  of  Document 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  document  "Sustainable 
Industry-  Promoting  Strategic 
Environmental  Protection  in  the 
Industrial  Sector,  Phase  1  Report"  is 
available  to  the  public.  This  report 
outlines  the  progress  made  to  date  in 


developing  policy  options  that  will 
improve  environmental  and  economic 
performance  in  the  metal  finishing, 
photoimaging,  and  thermoset  plastic 
industries.  Hard  copy  and  microfiche 
copies  of  the  report  can  be  purchased 
through  the  National  Technical 
Information  Service  (NTIS).  Ordering 
information  is  provided. 

DOCUMENT  DESCRIPTION:  The  Sustainable 
Industry  Project  represents  a  new 
approach  to  development  of 
environmental  policy  for  industry.  The 
project  is  based  on  the  premise  that 
environmental  policies  for  the  industrial 
sector  in  the  1990s  must  be  developed 
from  a  thorough  understanding  of  the 
complex  set  of  characteristics  and 
decision-making  factors  that  are  unique 
to  individual  industrial  sector  or  sub- 
sectors.  Working  with  industries,  states, 
non-governmental  organizations,  and 
other  interested  parties,  EPA  intends  to 
design  policies  that  will  protect  the 
environment  and  human  health  while 
fostering  competitive  and  sustainable 
industries. 

The  primary  goal  of  the  Sustainable 
Industry  Project  is  to  develop,  test,  and 
implement  industry-specific  policy 
recommendations  that  will  remove 
barriers  to  innovation  and  promote 
strategic  environmental  protection.  The 
Phase  1  Report  details  the  selection  of 
the  three  industries,  the  development  of 
a  network  of  "stakeholders"  for  the 
project,  identification  of  the  key  drivers 
and  barriers  that  influence 
environmental  performance  in  each 
industry,  and  selection  of  the  policy 
options  that  will  effect  changes  in  that 
performance. 

ORDERING  information:  The  Phase  1 
Report  has  been  assigned  the  NTIS 
number  PB94-195054.  The  price  is 
$36.50  ($17.50  for  microfiche).  Orders 
may  be  placed  by  telephone  to  the  NTIS 
order  desk  and  charged  against 
American  Express,  VISA,  Mastercard,  or 
sent  by  mail  with  a  check,  money  order 
or  account  number. 

ADDRESSES:  National  Technical 
Information  Services.  Attn:  Order  Desk, 
5285  Port  Royal  Road,  Springfield.  VA 
22161  (703-487-4650). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Benson,  Waste  and  Chemical 
PoUcy  Division  (2125),  Office  of  Policy. 
Planning  and  Evaluation,  EPA,  401  M 
Su-eet,  SW.,  Washington,  DC  20460 
Office  location  and  telephone  number: 
Rm.  3000  Waterside  Mall,  EPA.  (202- 
260-8668). 


Dated:  August  17. 1994. 
Richard  Morgenstem, 

Director,  Office  of  Policy  Analysis. 

IFR  Doc.  94-20805  Filed  8-23-94;  8:45  am) 
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[FRL-5057-4] 

42  U.S.C.  Section  122(g);  Proposed 
Settlement  of  Administrative  Order  on 
Consent 

AGENCY:  U.S.  Environmental  Protection 

Agency  (U.S.  EPA). 

ACTION:  Proposed  De  Minimis 

Settlement. 

SUMMARY:  U.S.  EPA  is  proposing  to 
settle  a  claim  under  ScK^ion  122  of 
CERCLA  with  de  minimis  potentially 
responsible  parties  for  pasts  costs  and 
costs  that  will  be  incurred  during 
removal  activities  at  the  Lead  Battery 
Recycler  Site  in  Toledo.  Lucas  County, 
Ohio.  Four  (4)  Respondents  have  agreed 
to  pay  a  total  of  $196,562.46.  The  money 
will  be  used  to  reimburse  the  U.S.  EPA 
for  past  costs  and  oversight  costs  which 
will  be  incurred  during  removal  actions 
to  be  taken  at  the  Site.  This  action  is 
being  taken  to  settle  all  liability  related 
to  the  Lead  Battery  Recycler  Site  with 
these  Respondents  pursuant  to  the 
intent  of  Section  122(g)  of  CERCLA.  as 
amended. 

DATE:  Comments  on  this  proposed 
settlement  must  be  received  by 
September  23. 1994. 

ADDRESSES:  A  copy  of  the  proposed 
settlement  is  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Pamela  Ciarrocchi  at 
(312)  886-0559,  before  visiting  the 
Region  V  Office.) 

U.S.  Environmental  Protection  Agency. 
Region  V,  Office  of  Sup>erfund, 
Emergency  and  Enforcement 
Response  Branch,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590. 

Comments  on  the  proposed  settlement 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Pamela  Ciarrocchi.  Special  Assistant 
Regional  Counsel.  Office  of  Regional 
Counsel,  U.S.  Environmental 
Protection  Agency.  Region  V,  77  West 
Jackson  Boulevard  (CS-29A),  Chicago, 
Illinois  60604-3590,  (312)  886-0559. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Ciarrocchi,  Office  of  Regional 
Counsel,  at  (312)  886-0559. 
SUPPLEMENTARY  INFORMATION:  From  1981 
to  1983,  Detroit  Lead  Recyclers,  a 
partnership  doing  business  as  Battery 
Recyclers  of  Detroit  and  Battery 
Recyclers  of  Toledo,  operated  the  2.75 


43582 


Fedwal  RegirtCT  /  Vol.  59.  No.  163  /  Wednesday,  August  24,  1994  /  Notices 


acre  Site  as  a  battery  recycling  fedlity. 
The  Site  is  located  at  5715  Angola  Road. 
Toledo,  Lucas  County.  Ohio,  in  a  mixed 
residential/industrial  area.  While  in 
operation,  the  Lead  Battery  Recycler 
Site  received  batteries  firom  numerous 
locations  and  companies  for  recycling. 
The  facility  has  been  closed  since  1983. 

On  September  14, 1994,  L.  Keidi 
Brunner,  general  partner  of  Detroit  Lead 
Recyclers,  sent  a  letter  to  the  U.S.  EPA 
and  the  Ohio  Environmental  Protection 
Agency  (OEPA)  noting  that  a  release  of 
a  reportable  quantity  of  lead  may  have 
occiurod  at  the  Lead  Battery  Recvcler 
Site. 

The  Respondents  are  alleged 
generators  of  spent  batteries  that  were 
shipped  to  the  Lead  Battery  Recycler 
Site.  Each  Respondent's  share  of  the 
waste  delivered  to  the  Site  is  believed 
not  to  exceed  nine-tenths  of  one  percent 
(.9%)  of  the  total  waste  delivered  to  the 
Site. 

A  3Q-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
Section  122(i)  of  CERCLA  for  comments 
on  the  pro{>osed  settlement. 
David  A.  Ullrich. 

Acting  Regional  Administrator-Region  V,  U.S. 
Environmental  Protection  Agency. 
[FR  Doc  94-20803  Filed  8-23-94;  8:45  am] 
BiUma  CODE  MM-60-M 


lOPPTS-211038;  FRL-4901-«] 

Response  to  TSCA  Section  21  Petition 
to  Amend  the  Definition  of  Generator 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKm:  Notice  of  Denial  of  TSCA 
Section  21  Petition. 


SUMMARY:  This  notice  responds  to  a 
citizen's  petition  submitted  by 
Environmental  Protection  Services,  Inc. 
under  section  21  of  the  Toxic 
Substances  Control  Act  (TSCA)(15 
U.S.C.  2620)  to  initiate  a  rulemaking  to 
amend  the  deSnjtion  of  "generator" 
under  40  CFR  761.3  to  include  persons 
who  ship  more  than  five  transformers  to 
rebuilding/decommissioning  facilities 
for  repair,  unless  they  certiiy  that  the 
transformers  are  shipped  for  repair  and 
are  not  PCB  waste.  EPA  is  denying  this 
petition  because  amending  the 
definition  of  generator  at  §  761.3  is 
unnecessary  and  would  not  result  in 
greater  protection  to  health  or  the 
environment,  because  the  existing 
regulations  provide  equivalent  and 
adequate  protection  against 
unreasonable  risk. 

AOORESSES:  Copies  of  the  petition  and 
all  related  iniwmation  used  by  the 
Agency  to  develop  this  response  are 


located  in  the  TSCA  Nonconfidential 
biformation  Center  (7407).  Office  of 
Pollution  Prevention  and  "Toxics. 
Environmental  Protection  Agency,  Rm. 
B-607,  Northeast  Mall,  401  M  St.,  SW., 
Washington,  DC.  20460.  They  are 
available  for  review  and  copying  from 
12  Doon  to  4  p.m.,  Monday  through 
Friday,  except  for  legal  holidays. 
FOH  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B.  401  M  St.,  SW.. 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  tills 
notice,  EPA  is  responding  to  the  petition 
of  Environmental  Protection  Services, 
Inc.  under  section  21  of  TSCA  regarding 
amending  the  definition  of  "generator" 
under  40  CFR  761.3. 

L  Background 

A.  TSCA  Section  21 

Section  21  of  TSCA  provides  that  any 
person  may  petition  the  Administrator 
of  Q'A  to  initiate  a  proceeding  for  the 
issuance,  amendment,  or  repeal  of, 
among  other  things,  rules  imposing 
substantive  controls  on  chemical 
substances  or  mixtures  under  section  6 
of  TSCA.  Section  21(b)(3)  requires  that 
EPA  grant  or  deny  a  petition  within  90 
dayi  of  its  filing.  If  EPA,  grants  a  section 
21  petition,  EPA  must  promptly 
commence  an  appropriate  proceeding.  If 
EPA  denies  the  petition,  the  reasons  for 
denial  must  be  published  in  the  Federal 
Register. 

If  EPA  denies  a  petition  within  90 
days  of  the  filing  date,  or  fails  to  grant 
or  deny  within  the  90-day  period,  the 
petitioner  may  commence  a  civil  action 
in  a  Federal  district  court  to  compel 
EPA  to  initiate  the  requested  action. 
This  suit  must  be  filed  within  60  days 
of  the  denial,  or  within  *0  days  of  the 
expiration  of  the  90-day  period  if  EPA 
fails  to  grant  or  deny  the  petition  within 
that  period. 

B.  Summary  of  Petition 

Ob  May  27, 1994,  Environmental 
Protection  Services,  Inc.  (herein  referred 
to  as  "petitioner")  petitioned  EPA  under 
section  21  of  TSCA,  for  the  amendment 
of  EPA's  PCB  regulations  to  address  the 
need  to  manifest  PCB-Contaminated 
Transformers  that  are  shipped  to 
rebuilding/decommissioning  facilities 
for  repair  but  are  actually  unsuitable  for 
repair  and  are  therefore  PCB  waste.  The 
petitioner  is  currently  in  the  business  of 
reclaiming  valuable  metals  from  PCB- 
Contiaminated  Transformers  that  have 
been  taken  out  of  service  based  on  a 


determination  that  the  transfonner  is 
unsuitable  for  repair.  It  is  the 
petitioner's  position  that  many  shippers 
know  in  advance  that  their  transformers 
cannot  be  repaired  but  are  claiming 
ignorance  of  this  bet  to  avoid  the 
provisions  of  the  PCB  regulations  at  40 
CFR  part  761.  subparts  D  and  K.  (Note: 
The  petitioner  also  mentians  subpart  H; 
however,  there  is  no  subpart  H  in  the 
PCB  regulations].  In  OTder  to  remedy 
this  situation  the  petitioner  requests  that 
EPA  revise  the  definition  of  "generator" 
at  40  CFR  761.3  to  read  as  follows: 

Any  person  who,  in  a  single  shipment, 
causes  to  be  transported  greater  than  five  (5) 
distribution  class  oil  filled  equipment  (pole 
mounts,  pad  mounts,  switeh  gear,  etc.)  to  a 
facility  which  has  the  capabiUty  to 
decommission,  which  includes  but  not 
limited  to  scrap  metal  production,  as  well  as 
a  rebuilding  and  reconditioning  capability 
shall  be  considered  a  "generator"  unless  it 
provides  a  certification  that  none  of  the 
transConners  have  been  subject  to  the 
disposal,  recordkeeping  and  maniiint 
requirements  of  sulqurU  O,  H,  and  K  of  tliis 
part. 

The  petitioner  states  that  in  average 
shipments  of  75  to  150  pole-mounted 
transformera  shipped  to  service 
facilities,  between  0%  to  35%  are 
actually  repairable.  Furthermore,  the 
petitioner  states,  "By  permitting  such 
shipments  without  manifrating  the 
transformera'  owners  are  essentially 
under  no  control  with  respect  to  on-site 
storage  for  disposal  practices."  As  such, 
the  petitioner  stron^y  believes  that, 
based  upon  their  own  experience,  large 
shipments  of  transformers  will  contain 
units  that  are  clearly  unsuitable  for 
rebuilding  or.remanufactxu^  and  that 
the  corresponding  dangers  during 
transport  of  such  large  shipments  of 
unmanifested  PCBs  present  an 
unreasonable  risk  of  injury  to  health  and 
the  environment. 

In  support  of  their  petition,  the 
petitioner  provided  data  which  is 
representative  of  the  criteria  (e.g.,  age  of 
the  unit,  non-standard  size,  natiue  of 
damage  to  internal  or  external 
components,  etc.)  used  by  large  shippers 
of  transformers  for  determining  whether 
these  units  should  be  processed  as 
salvage  or  reconditioned.  If  one  were  to 
use  these  criteria,  the  pfstitioner  states, 
it  would  be  immediately  obvious  to  the 
ovmei  and  certainly  to  the  r^uilding/ 
decommissioning  facility,  that  the 
transformer  is  unsuitable  for  repair  and 
should  be  scrapped.  In  short,  the 
petitioner  believes  that  these  practices 
are  used  to  postpone  the  generator  being 
subject  to  subpart  D,  H  and  K  under  40 
CFR  part  781. 

The  petxttoner  has  also  obtained 
informatian  from  a  confidential  source 


IMI 


Federal, Register  /  Vol.  59.  No.  163  /  Wednesday.  August  24.  1994  /  Notices 


that  the  number  of  transformers  being 
sent  to  rebuilding/decommissioning 
facilities  is  increasing  while  at  the  same 
time,  the  percentage  of  transformers 
repaired  is  decreasing.  To  substantiate 
this  claim  the  petitioner  requested  that 
EPA  conduct  an  investigation  to 
determine  statistics  that  provide  the 
percentage  of  transformers  that  are 
repaired  versus  decommissioned. 

II.  EPA's  Decision 

EPA  has  concluded  that  the  petitioner 
has  not  presented  information  which 
would  warrant  initiating  rulemaking  to 
amend  the  definition  of  generator  at  40 
CFR  731.3;  therefore,  EPA  is  denying 
the  petition.  Specifically.  EPA  is 
denying  the  petition  because  amending 
the  definition  of  generator  as  proposed 
by  the  petitioner  is  unnecessary  because 
the  existing  regulations  adequately 
protect  against  unreasonable  risk. 
Moreover,  the  petitioners  proposed 
changes  would  not  result  in  greater 
protection  to  health  and  the 
environment  or  even  address  the 
petitioner's  concern  that  shippers  are 
circumventing  the  disposal 
requirements  by  sending  unmanifested 
waste  to  rebuilding/decommissioning 
facilities. 

The  cxurrent  regulations  have  a 
mechanism  for  handling  situations 
where  unmanifested  waste  is  received 
by  a  commercial  storer  or  permitted 
disposer  (40  CFR  761.211  - 
Unmanifested  Waste  Reports).  EPA's 
position  on  this  matter  is  furtlier 
expressed  on  page  52733  in  the 
preamble  of  the  December  21. 1989 
Federal  Register  (54  FR  52716)  where 
EPA  states: 

...the  preparation  of  an  Unmanifested 
Waste  Report  should  not  be  a  frequent  event 
for  these  facilities,  since  the  propwsed 
regulation  would  otherwise  prohibit  the 
acceptance  by  any  transporter,  off-site 
commercial  storer,  or  disposer,  of  any 
unmanifested  PCB  waste...  lemphasis  added) 

If  any  rebuilding/decommissioning 
facility  receives  waste  generated  by 
others;  that  facility  becomes  a 
commercial  storer  of  PCB  waste  as 
defined  by  §761.3,  and  as  such  is 
subject  to  the  provisions  of  40  CFR  part 
761  applicable  to  comme'ciai  storers 
which  would  require  notification  to, 
and  possibleapproval  by..  EPA.  If  this 
waste  is  received  at  the  facility  without 
a  manifest,  the  owner  or  operator  of  the 
facility  shall  submit  an  Unmanifested 
Waste  Report.  Owners  or  Operators  of 
commercial  storage  or  PCB  disposal 
facilities  are  required  to  prepare  an 
Unmanifested  Waste  Report  whenever 
they  receive  from  an  offsite  source  any 
PCB  waste  without  the  required 


manifest.  The  report  must  be  sent, 
within  15  days  after  receiving  the  waste, 
to  both  the  Regional  Administrator  in 
the  region  where  the  waste  was 
generated  and  the  region  where  the 
receiving  facility  is  located.  The  report 
includes  information  on  the  disposition 
of  the  waste,  such  as,  whether  it  was 
stored  for  disposal,  disposed  of  or 
returned  to  the  generator.  Properly 
submitted  Unmanifested  Waste  Reports 
could  be  used  to  initiate  an 
investigation  whether  shippers  were 
attempting  to  circumvent  the  disposal 
regulations  as  described  by  the 
petitioner. 

It  should  be  noted  that  the  rebuilding/ 
decommissioning  facility  may  also  fall 
within  the  definition  of  "generator  of 
PCB  waste."  The  preamble  to  the 
Notification  and  Manifesting  rule  (54  FR 
52716.  December  21, 1989,  at  page 
52718)  states,  "If  either  the  servicing 
facility  or  the  owner  decides  that  the 
equipment  carmot  be  serviced,  the 
equipment  becomes  PCB  waste  and  the 
servicer  or  processor  becomes  the 
generator  of  the  PCB  waste."  Therefore, 
if  the  rebuilding/decommissioning 
facility  decides  that  the  transformer 
cannot  be  repaired  and  is  in  effect  PCB 
waste,  then  they  become  the  generator 
for  the  purpose  of  disposal  and  subject 
to  the  notification  and  manifesting 
requirements  of  subpart  K. 

The  petitioner  also  maintained  that 
this  activity  would  present  a  risk  of 
injury  to  health  and  the  environment. 
EPA  believes  that  amending  the 
definition  of  generator  at  §761.3  is 
unnecessary  and  would  not  result  in 
greater  protection  to  health  or  the 
environment,  because  the  existing 
regulations  provide  equivalent  and 
adequate  protection  against 
unreasonable  risk.  Broadening  the 
definition  of  generator  Would  not 
provide  additional  protection  to  health 
or  the  environment  or  enhance 
compliance/enforcement  of  the 
requirements  of  subparts  D,  H,  and  K 
under  40  CFR  part  761.  In  addition, 
risks  are  further  mitigated  by  the 
shippers  requirement  to  be  in 
compliance  with  the  Department  of 
Transportation  (DOT)  regulations  at  49 
CFR  172.102  for  the  transport  of  PCBs. 

In  smnmary,  section  21  of  TSCA 
authorizes  any  person  to  petition  the 
Administrator  to  "initiate  a  proceeding 
for  the  issuance,  amendment,  or  repeal" 
of  a  rule  under  section  4.  6,  or  8,  or  an 
order  under  section  5(e)  or  6(b)(2)  of 
TSCA.  Accordingly,  to  the  extent  the 
petitioner  seeks  review  of  the 
compliance  and  enforcement  of  the 
regulations,  that  challenge  is  not 
appropriate  in  the  form  of  a  TSCA 
section  21  petition.  The  situation 


described  by  the  petitioner  in  the 
petition  would  be  more  appropriately 
addressed  by  contacting  enforcement 
officials  in  the  regional  offices  or  EPA's 
Office  of  Enforcement  and  Compliance 
Assurance  (OECA). 

III.  Public  Record 

A.  Supporting  Documentation 

EPA  has  established  a  record  for  its 
response  to  this  petition  under  section 
21  of  TSCA  (docket  number  OPPTS- 
211038).  The  record  contains  the  basic 
information  considered  by  EPA  in 
reaching  this  decision. 

B.  References 

The  following  references  are  included 
in  the  record  for  this  action: 

(1)  Petition  submitted  to  USEPA  by 
Mark  E.  Fogel.  Attorney  for 
Environmental  Protection  Ser\'ices.  Inc. 
(May  31. 1994)  and  attachments. 

(2)  Polychlorinated  Biphenyls; 
Notification  and  Manifesting  for  PCB 
Waste  Activities:  Final  Rule  (54  FR 
52716). 

(3)  Letter  from  Joseph  J.  Kellv.  S.D, 
Myers  (June  21. 1994)  to  USEPA. 

rv.  Conclusion 

For  the  reasons  detailed  above.  EPA  is 
denying  the  TSCA  section  21  petition  by 
Environmental  Protection  Services.  Inc. 
to  amend  the  definition  of  "generator" 
in  40  CFR  761.3. 

Authority:  15  U.S.C.  2620  * 

Dated:  August  19.  1994. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 

Pesticides  and  Toxic  Substances. 

jFR  Doc.  94-20949  Filed  8-23-94:  8  45  ami 

BILLING  CODE  6S60-fiO-F 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonp)erformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

American  Classic  Voyages  Company, 
Two  North  Riverside  Plaza.  Suite 
600,  Chicago.  Illinois  60606. 

Vessels: 

CONSTITUTION 
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INDEPENDENCE 

D*t«d:  August  18, 1994. 
|o9eph  C  Polkii^ 

Secretary. 

(FR  Doc.  94-20707  Filed  6-23-94;  8;45  amj 

aiLUNa  cow  tTae-ot-M 


FEDERAL  RESERVE  SYSTEM 

CampHIo  Bancorp;  Formation  of, 
Acquisition  by,  or  Merger  of  Banic 
Hoiding  Companies 

The  company  listed  in  this  notice  has 
Applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.Q  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  ofGces  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  bearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
niu.st  b«  received  not  later  than 
.S«>pteniberl5, 1994. 

A.  FedCTal  Reserve  Bank  of  Btiston 
(Robert  M  Brady,  Vii.e  President)  600 
A'Jartii:  Avenuft.  Boston,  Mas.<;arhu.spits 
02106: 

J.  CnntfM^Un  Bancorp,  Bro<:kfon. 
Ma.s.sachu5>»its;  to  bficome  a  miitual- 
oxned  bdi.k  holding  company  by 
acquiring  100  perronl  nf  Campello  Co 
opurative  Bank,  Brockton, 
Ma.<;.sarhiisells.  which  will  opomte 
under  the  name  of  The  Commiinify 
Bank,  Brockton,  Massachtisett.s. 

Buarcl  (jflK)vcraor8  of  the  FwloreJ  Rrfst- rvi; 

Svstc^m,  A.;j;ust  18.  1Q94 

Jennifer ).  lohnson, 

Di^pu  ty  Secretary  of  the  Board. 

IFR  Doc.  94-20764  Filed  8-21-94;  8.45  aifl) 
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Compagnie  de  Suez  and  Banque 
Indosuez,  Parts,  France;  Application  to 
Engage  in  Nont>anicing  Activities 

Compagnie  de  Suez  and  Banque 
Indosuez,  Paris,  France 

(Applicants),  have  applied  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  de  novo  through 
a  wholly  owned  subsidiary,  Indosuez 
Carr  Futures  Inc.,  Chicago,  Illinois 
(Company),  a  futures  commission 
merchant  registered  under  the 
Commodity  Exchange  Act  (7  U.S.C.  §  1 
et  seq.),  in  executing  and  clearing, 
clearing  without  executing,  executing 
without  clearing,  purchasing  and  selling 
through  the  use  of  omnibus  accounts, 
and  providing  investment  advisory 
services  with  regard  to  the  following 
contracts  on  the  following  exchanges: 
No.  2  Heating  Oil  Futures,  Options  on 
No.  2  Heating  Oil  Futures,  Light  Sweet 
Crude  Oil  Futures,  Options  on  Light 
Sweet  Crude  Oil  Futures,  New  York 
Harbor  Unleaded  Gasoline  Futures, 
Options  on  New  York  Harbor  Unleaded 
GasoUne  Futures.  Propane  Futures, 
Natuml  Gas  Futures.  Options  on  Natural 
Gas  FVitures,  Palladium  Futures, 
Platinum  Futures,  and  Options  on 
Platinum  Futiues  on  the  New  York 
Mercantile  Exchange;  Com  Futures. 
Options  on  Com  Futures,  Wheat 
Futures,  Options  on  Wheat  Futures, 
Soybean  Futures,  Options  on  Soybean 
Futures,  Soybean  Meal  Futures,  Options 
on  Soybean  Meal  Futures,  Soybean  Oil 
Futures,  Options  on  Soybean  Oil 
Futures.  Oat  Futures,  and  Options  on 
Oat  Futures,  on  the  Chicago  Board  of 
Trad«;  Live  Cattle  Futures.  Options  on 
Live  Cattia  Futures,  Feeder  Cattle 
Futures,  Options  on  Feeder  Cattle 
Futures,  Live  Hog  Futures,  Options  on 
Live  Hog  Futures,  Frozen  Pork  Bellies 
Futures,  and  Options  on  Frozen  Pork 
Byliiep  Futures,  on  the  Chicago 
Mttrcamlile  Exchange;  Copper  Futures 
and  Ojifions  on  Cx)pper  Futures  on  the 
Commodity  Exchange,  Inc.;  Hard  Red 
Winter  Wheat  Futures  and  Options  on 
HartJ  Red  Winter  Wheat  Futures  on  the 
Kansas  City  Board  of  Trade;  White 
Si'Rar  Futures  on  the  Marche  a  Temie 
Litemetional  de  France:  Com  Futures, 
Options  on  Cora  Futures,  Live  Cattle 
Futures,  Live  Hog  Futures,  Oat  Futures, 
Platinum  Futures,  Rough  Rice  Futures. 
Options  on  Rough  Rice  Futures, 
Soybean  Futures,  Options  on  Soybean 
Futures,  Soybean  Meal  Futures.  Wheat 
Futures,  and  Options  on  Wheat  Futures 
on  the  MidAmerica  Commodity 
Exchange  (Chicago  Board  of  Trade); 


Cocoa  Futiu«s,  Options  on  Coooa 
Futures,  Coffee  "C"  Futures,  Options  on 
Coffee  "C"  Futures.  Domestic  Sugar  No. 
14  Futures,  World  Sugar  No.  11  Futures, 
and  Options  on  World  Sugar  No.  1 1 
Futures  on  the  Coffee  Sugar  &  Cocoa 
Exchange,  Inc.  (New  York);  Hard  Red 
Spring  Wheat  Futures.  Options  on  Hard 
Red  Spring  Wheat  Futures  (American 
Exercise),  and  Options  on  Hard  Red 
Spring  Wheat  Futures  (EiuDpean 
Exercise),  on  the  Minneapolis  Grain 
Exchange;  Cotton  Futures,  Options  on 
Cotton  Futures,  Frozen  Concentrated 
Orange  Juice  Futures,  and  Options  on 
Frozen  Concentrated  Orange  Juice 
Futures  on  the  New  York  Cotton 
Exchange;  High  Sulphur  Fuel  Oil 
Futures  and  Gas  Oil  Futures  on  the 
Singapore  Intemationial  Monetary 
Exdhi^ge  Limited.  Applicants  propose 
to  conduct  these  activities  throughout 
the  United  States  and  the  world. 
Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportimity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to1)e  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  thai 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
funrlipnally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
wflll  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229, 1237  (DC, 
Gr.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regardii^ 
Regulation  Y,  49  Federal  Register  806 
(1984). 

Applicants  believe  that  the  proposed 
activities  are  closely  related  to  banking 
or  managing  or  controlling  banks. 
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Except  as  noted  below,  the  Board 
previously  has  approved  acting  as  a 
futures  commission  merchant  for  the 
proposed  commodity  contracts.  See 
Bank  of  Montreal.  79  Federal  Reserve 
Bulletin  1049  (1993); /.P.  Morgan  6- 
Company  Incorporated,  80  Federal 
Reserve  Bulletin  151  C1994)  [Morgan). 
The  Board  also  has  approved  providing 
a  combination  of  advisory  services 
regarding  nonfinancial  commodity 
derivatives  and  acting  as  a  futures 
commission  merchant  in  the  execution 
and  clearance  of  these  derivatives.  See 
Morgan;  Caisse  Nationale  de  Credit 
Agricole  Sj\.,  80  Federal  Reserve 
Bulletin  552  (1994);  Societe  Generale. 
80  Federal  Reserve  Bulletin  649  (1994). 

The  Board  has  approved  the  following 
contracts  for  omnibus  trading  only,  and 
Applicants  propose  to  engage  in  PCM 
activities  in  these  contracts  only 
through  omnibus  accounts:  Cocoa 
Futures.  Options  on  Cocoa  Futures. 
Coffee  "C  Futures.  Options  on  Coffee 
"C"  Futures.  Domestic  Sugar  No.  14 
Futures.  World  Sugar  No.  11  Futures, 
and  Options  on  World  Sugar  No.  11 
Futures  on  the  Coffee  and  Sugar  & 
Cocoa  Exchange.  Inc.  (New  York);  Hard 
Red  Spring  Wheat  Futures,  Options  on 
Hard  Red  Spring  Wheat  Futures 
(American  Exercise),  and  Options  on 
Hard  Red  Spring  Wheat  Futures 
(European  Exercise),  on  the  Minneapolis 
Grain  Exchange;  and  Cotton  Futures, 
Options  on  Cotton  Futures,  Frozen 
Concentrated  Orange  Juice  Futures,  and 
Options  en  Frozen  Concentrated  Orange 
Juice  Futures  on  tlie  New  York  Cotton 
Exchange. 

Apphcants  propose  to  conduct  the 
proposed  activities  in  a  manner 
consistent  with  the  Societe  Generale 
order  in  that  Company's  customers 
would  include  managed  commodity 
funds  (or  commodity  pools)  that  are 
formed  outside  of  the  United  States  and 
are  owned  solely  by  non-U.S.  persons, 
and  that  are  owned  or  sponsored  by  or 
otherwise  affiliated  with  Applicant. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  ot  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competiticMi, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicants  believe  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition. 
Applicants  also  believe  that  approval  of 
this  application  will  allow  Company  to 
provide  a  wider  range  of  sovices  and 


added  convenience  to  its  customers. 
Applicants  believe  that  the  proposed 
activities  will  not  result  in  any  unsoimd 
banking  practices  or  other  adverse 
effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  WiHiam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reser\'e  System,  Washington, 
D.C.  20551,  not  later  than  September  16, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  jn  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Govpmors  of  the  Ff  deral  Reserve 
System.  August  18,  1994. 

Jennifer  J.  Johnson. 

Depu  ty  Secretary  of  the  Bo-nd 

[FR  Doc.  94-20761  Fiind  8-23-'>4.  8.45  ami 
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First  Virginia  Banks,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  .\ct  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 


express  their  views  in  vmting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  othervrise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  not  later  than 
September  16, 1994. 

A.  Federal  Reserve  Bonk  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  First  Virginia  Banks.  Inc.,  Falls 
Church,  Virginia;  to  merge  with  Farmers 
National  Bancorp.  Annapolis.  Maryland. 
and  thereby  indirectly  acquire  Farmers 
National  Bank  of  Mar>lan.  ,  Annapolis, 
Mar>  land,  The  Caroline  County  Bank. 
Greensboro.  Mar\land.  and  Atlantic 
National  Bank,  Ocean  City.  Maryland. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Companv)  101 
Market  Street.  San  Francisco,  California 
94105: 

J.  Investors  Banking  Corporation. 
Salem,  Oregon:  to  ar.quire  83  percent  of 
t.he  voti.-.g  shares  of  BKLA  Bancorp. 
West  Hollywood.  California  and  therebv 
indirectly  acquire  Banit  of  Los  Angeiei?,' 
West  Hoilywood.  California. 

Board  of  Governors  of  t.he  Federal  Resene 
System.  .August  18.  1994. 

Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

IFR  Doc  94-20762  FiJ."d  8-23-«4;8:4C  im] 
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First  United  Bancorporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and§  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute.  s\unmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  12. 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  First  United  Bancorporation, 
Anderson,  South  Carolina;  to  engage  de 
novo  through  its  subsidiary  Quick  Tax 
Refund,  Inc.,  Anderson,  South  Carolina, 
in  offering  tax  preparation  services  and 
electronic  income  tax  return  filings, 
pursuant  to  §  225-.25(b)(21)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  18. 1994. 
Jennifer  J.  JoEnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  94-20765  Filed  &-23-94;  8:45  ani] 
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Huntington  Bancshares  Incorporated; 
Acquisition  of  Company  Engaged  in 
Permissible  Nontianking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  fo;- 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  16, 
1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

.    1.  Huntington  Bancshares 
Incorporated,  through  its  subsidiary', 
Huntington  Bancshares  Kentucky,  Inc.. 
both  of  Columbus,  Ohio,  to  acquire  by 
merger  FirstFed  Northern  Kentucky 
Bancorp,  Inc.,  and  thereby  indirectly 
acquire  First  Federal  Bank  for  Savings  of 
Northern  Kentucky,  both  of  Covington, 
Kentucky,  v  !.ereupon  Fii^t  Federal 
Bank  for  Savinv;s  of  Northern  Kentucky 
will  be  merged  into  The  Huntington 
Bank,  Inc..  Covington,  Kentucky,  as 
permitted  under  §  225.25fb)(9)  of  the 
Board's  Regulation  Y  and  12  USC 
1815(d)(3). 

Board  Of  Governors  of  the  Federal  Reserve 
Syste.-n.  August  18.  1994. 

lennifer  |.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  94-20763  Filed  8-23-94;  8:45  am] 
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Norwest  Corporation;  Acquisition  of 
Company  Engaged  in  Penmissible 
Nont>anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 


225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(al  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application   - 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  16, 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  through  its 
wholly-owned  subsidiary,  Norwest 
Mortgage  Inc.,  acquiring  substantially 
all  of  the  mortgage  servicing  rights  of 
Michigan  National  Bank  and  its  wholly- 
owned  subsidiary.  Independence  One 
Mortgage  Corporation,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-20766  Filed  8-23-94;  8:45  am| 
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Redman  Financial.  Inc.;  Change  in 
Bank  Control  Notlcee;  Acquisitions  of 
Sharw  of  Bnla  or  Bank  Hoklng 
Companies:  Corraetton 

This  notice  corrects  a  notice  (FR  Doc. 
94-18015)  published  on  page  37758  of 
the  issue  for  Monday,  July  25. 1994. 

Under  the  Federal  Reserve  Bank  of 
Kansas  Qty  heading,  the  entry  for 
Redman  Financial,  Inc.,  is  revised  to 
read  as  follows: 

1.  Redman  Financial,  Inc.,  Simpstm, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Farmers  State  Bank. 
Simpson,  Kansas. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire  all 
the  assets  and  all  the  liabilities  of 
Simpson  Insurance  Agency,  Simpson, 
Kansas,  and  thereby  engage  in  the  sale 
of  general  insurance  pursuant  to  § 
225.(b)(8Kiii)(A)  of  the  Board's 
Regulation  Y.  The  geograjAic  scope  for 
this  activity  is  a  10  mile  radius  of 
Simpson,  Kansas. 

Comments  on  this  application  must 
be  received  by  September  6, 1994. 

Board  of  Governors  of  the  federal  Reserve 
System.  August  18, 1994. 

Jennifier  J.  Jolmsoii« 

Deputy  Secretary  of  the  Board. 

|FR  Doc  94-20767  Filed  a-23-94;  8:45  am) 
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Vincent  Bancoqaoralion,  et  at.; 
Fonnations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  8 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  fcM- 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  commrat  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufRce 
in  lieu  of  a  bearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  16, 1994. 

A.  Federal  Reserve  Bank  of  C3iicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Vincent  Bancorporation,  Vincent, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Farmers  Savings 
Bank,  Vincent,  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  Summerfield  Corporation, 
Summer  field,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  90.40 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Summerfield, 
Summerfield,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1994. 

Jenniier  |.  Jokiisaii. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-20768  Filed  8-23-94;  8:45  am] 
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John  Wisniewski;  Ctiange  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  181 7(i))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  wiil  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  September  12. 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  John  Wisniewski,  New  Ulm, 
Minnesota;  to  acquire,  as  a  result  of  a 
proposed  stock  redemption,  an 
additional  7.95  percent  for  a  total  of 


32.45  percent  of  the  voting  shares  of 
Minnesota  Valley  Financial  Services, 
hic.  St.  Paul,  Minnesota,  and  thereby 
indirectly  acquire  Courtland  State  Bank, 
Courtland.  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1994. 
Jennifer  J.  JoIhumi, 

Depu  ty  Secretary  of  the  Board. 

(FR  Doc.  94-20769  Filed  8-23-94;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  OS  amended  (16  U.S.C  1531,  et 
seq.y. 

Applicant:  San  Diego  Zoological 
Society,  San  Diego.  pA,  PRT-793698 
The  applicant  requests  a  permit  to 
import  10  captive-bom  tuataras 
[Sphenodon  panctatus]  from  the 
Victoria  University  of  Wellington. 
Wellington,  New  Zealand,  for  breeding 
to  enhance  the  survival  of  the  species. 
Applicant:  Thomas  L.  Place,  Janesiille. 
lA,  PRT-793633 

The  applicant  requests  a  permit  to 
import  the  sport -hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas]  culled  from  the  captive  herd 
maintained  by  Ciskei  Government, 
"Tsolwana  Game  Reserve",  Tarkastad, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  42b(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
vdthin  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 
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Dated:  August  19, 1994. 
Margaret  Tieger, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  94-20751  Filed  8-23-94;  8:45  am) 
BILUNO  CODE  4310-«9-P 

Issuance  of  Pennit  for  Marine  Mammals 

On  May  25, 1994,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
59,  No.  100,  Page  27031,  Lhat  an 
application  had  been  filed  with  the  U.S. 
Fish  and  Wildlife  Service  by  the  Marine 
Mammals  Management  Office  for  a 
permit  (PRT-790174)  to  import  polar 
bear  teeth  collected  under  the  Marking 
and  Tagging  Program.  The  teeth  are  to 
be  used  for  aging  studies  to  assist  in 
population  assessments. 

Notice  is  hereby  given  that  on  July  12, 
1994,  as  authorized  by  tlie  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  at 
seq.)  the  U.S.  Fisband  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

E>ocuments  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c).  Arlington, 
Virginia  22203.  Phone  (703)  35&-2104 
or  Fax  (703) 358-2281. 

Dated:  August  19, 1994. 
Margaret  Tieger, 

Acting  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

|FR  Doc.  94-20750  Filed  8-23-94;  8:45  am] 
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Geological  Survey 

BHP  Minerals  International  Exploration 
Inc. 

AGENCY:  U.S.  Gwological  Sur\'ey. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  has  accepted 
from  BHP  Minerals  International 
Exploration,  Inc.  a  contribution  of 
$20,000  to  support  rhenium-osmium 
studies  of  ore  deposits  in  areas  such  as 
the  Viburnum  and  Carlin  Trends  as  well 
as  several  massive  sulfide  examples 
from  Finland  and  Sweden. 
DATES:  This  notice  is  effortive  August 
24, 1994. 

AOORESSES:  Information  on  the  work  is 
available  to  the  public  upon  request  at 
the  following  location:  U.S.  Geological 
Survey,  Branch  of  Eastern  Mineral 


Resources.  959  National  Center.  12201 
Sunrise  Valley  Drive,  Reston.  Virginia 
22092. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Holly  Stein  of  the  U.S.  Geological 

Survey,  Branch  of  Eastern  Mineral 

Resources,  at  the  address  given  above; 

telephone  703/648-5326. 

Beniamin  A.  Morgan, 

Chief  Geologist. 

(FR  Doc  94-20734  Filed  3-23-94;  8:45  am] 

BILUNQ  CODE  4310-31-M 


U.S.  Geological  Survey 

Earth  Observing  System  (EOS)  Land 
Processes  Distributed  Active  Archive 
Center  (DAAC)  Science  Advisory  Panel 

AGENCY:  U.S.  Geological  Survey, 
Interior. 

action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  the  Land  Processes  DAAC  Science 
Advisory  Panel  will  meet  at  the  U.S. 
Geological  Survey  Earth  Resources 
Observation  Systems  (EROS)  Data 
Center  near  Sioux  Falls,  South  Dakota. 
The  Panel,  comprised  of  scientists  from 
academic  and  government  institutions, 
will  provide  Land  Processes  DAAC 
management  with  advice  and 
consultation  on  a  broad  range  of 
scientific  and  technical  topics  relevant 
to  the  development  and  operation  of 
DAAC  systems  and  capabilities. 

Topics  to  be  reviewed  and  discussed 
by  the  Panel  include  Land  Processes 
DAAC  FY  1994  accompli.shments  and 
FY  1995  planned  activities:  a  DA.\C 
Concept  of  Operations  Plan;  data 
product  development  and  distribution 
issues;  DAAC  user  services  status; 
information  management  system  (IMS) 
development  status  and  performance; 
long-term  DAAC  priorities;  and  others. 

DATES:  September  7-9,  1994, 
ccmmencir;;^  at  8:30  a.m.  on  September 
7  and  adjourclng  by  3:30  p.m.  on 
September  9. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Br>'an  Bailey,  Land  Processes  DAAC 
Project  Scientist,  U.S.  Geological 
Survey.  EROS  Data  Center,  Sioux  Falls, 
South  Dakota  57198  at  (605)  594-6001. 

SUPPLEMENTARY  INFORMATION:  Meetings 
of  the  Land  Processes  DAAC  Science 
Advisory  Panel  are  open  to  the  public. 

Datod:  August  16,  1994. 
Gordon  P.  Eaton, 

Director,  U.S.  Geological  Sun-ey. 

|FR  Doc.  94-20733  Filed  8-23-94;  8:45  am] 

BILLING  qOOE  431(K>1-M 


IMI 


National  Park  Service 

Gateway  Natiortal  Recreation  Area: 
Revision  of  Park  Boundary 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  a 
revision  of  the  boundary  of  Gateway 
National  Recreation  Area.  This  action  is 
being  taken  because  Fort  Wadsworth  is 
being  transferred  to  the  National  Park 
Service  as  a  result  of  the  closure  of 
Naval  Station  New  York.  Areas  of  Fort 
Wadsworth  are  not  suitable  for 
iaclusion  in  Gateway  National 
Recreation  Area  as  they  are  not 
consistent  with  park  purposes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Ann  Storev,  Office  of  the  Solicitor, 
(202)  208-7957.' 

SUPPLEMENTARY  INFORMATION:  Naval 
Station  New  York,  which  includes  Fort 
Wadsworth,  is  scheduled  to  close  on 
August  31. 1994.  Fort  Wadsworth  is 
within  the  boundaries  of  Gateway 
National  Recreation  Area. 

The  purpose  of  Gateway  National 
Recreation  Area,  as  stated  in  Public  Law 
92-592,  16  U.S.C.  460cc,  is  "to  preserve 
and  protect  for  the  use  and  enjoym.ent 
of  present  and  future  generations  an 
area  possessing  outstanding  natural  and 
recreational  features  *  *  *."  Further, 
the  purpose  of  the  National  Park 
Service,  as  established  by  the  Act  of 
August  25, 1916,  is  "to  conserve  the 
scenen.'  and  the  natural  and  historic 
objects  and  the  wildhfe  therein  in  such 
a  manner  and  by  such  means  as  shall 
leave  them  unimpaired  for  future 
generations." 

In  a  period  of  severely  limited 
resources,  the  National  Park  Service 
must  focus  on  protecting  resources 
directly  related  to  the  mission  of  the 
agency. 

Consistent  with  these  purposes,  the 
National  Park  Service  has  concluded 
that  inclusion  of  approximately  two 
thirds  of  Fort  Wadsworth  within 
Gate\\'ay  National  Recreation  f-.r^a 
would  protect  historic  resources, 
preserve  open  space  opportunities,  and 
provide  public  access  to  the  park. 

Due  to  the  construction  of 
approximately  1,000,900  square  feet  of 
contemporary  building  space  the  nature 
and  use  of  the  area  have  changed 
significantly  since  the  boundaries  were 
drawn  in  Public  Law  92-592.  making 
areas  no  longer  suitable  for  park 
purposes. 

Public  Law  92-592,  dated  October  27, 
1972,  86  Stat.  1308. 16  U.S.C.  460cc(b) 
authorizes  the  Secretary  of  the  Interior 
to  make  minor  revisions  of  the 
boundaries  of  Gateway  National 
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■  Recreation  Area  when  necessary  by 
publication  of  a  revised  drawing  or 
other  boundary  description  in  the 
Federal  Register  after  advising  the 
Committee  on  Energy  and  Natural 
Resources,  United  States  Senate  and  the 
Committee  on  Interior  and  Insular 
Affairs.  United  States  House  of 
Representatives. 

The  Committees  were  advised  by 
letters  of  June  15. 1994  that  the 
Secretary  of  the  Literior  intended  to 
make  a  minor  revision  to  the  boundary 
of  Gateway  National  Recreation  Area. 

Accordingly  the  boundaries  of 
Gateway  National  Recreation  Area  are 
revised  to  delete  from  the  Recreation 
Area  all  of  that  land  known  as  Fort 
Wadsworlh  and  under  the  jurisdiction 
of  the  Department  of  Navy,  except,  for 
the  following  described  parcel  which 
shall  remain  within  the  boundaries  of 
the  Recreation  Area: 

That  parcel  of  land  generally 
described  as  those  properties  lying  east 
of  the  west  hne  of  New  York  Avenue 
(including  The  Gatehouse,  Building 
220)  and  including  the  sidewalk  on  the 
westerly  side  of  New  York  Avenue; 
thence,  proceeding  south  of  the 
northern  side  of  New  York  Avenue/ 
McLean  Avenue  and  including  the 
sidewalk  on  the  northerly  side  of  New 
York  and  McLean  Avenues;  thence, 
south  along  the  east  side  of  the  Navy 
Lodge  (Building  408)  to  the  southeast 
comer  thereof;  thence,  turning  west,  to 
the  western  boundary  of  the  site;  thence, 
southerly  and  southeasterly  to  include 
Building  400;  thence,  southeasterly  and 
easterly  to  the  south  side  of  the  Batteries 
Ayers  and  Richmond;  thence  easterly 
and  Northeasterly,  to  the  South  side  of 
the  Command  Post  and  Battery  Barry; 
Thence,  Southeasterly  along  the  North 
side  of  Building  453;  Thence, 
Southwesterly,  along  the  Easterly  side  of 
Building  452  and  454.  to  a  point  on  the 
existing  fence  line  on  the  Northern  side 
of  USS  North  Carolina  Road;  Thence, 
Southwesterly  along  said  existing  fence 
line  near  the  Northern  side  of  USS 
Carolina  Road,  to  the  Western  Boundary- 
of  the  Site;  together  with  (1)  a  right-of- 
way  on  all  existing  streets  and 
sidewalks  on  all  of  that  portion  of  the 
property  within  Fort  Wadsworth,  lying 
outside  of  the  Recreation  Area,  as  is 
required  to  provide  ingress,  egress,  and 
regress,  for  vehicle  and  pedestrian 
access  to  the  lands  within  the 
Recreation  Area  and  (2)  a  right-of-way 
for  all  existing  utilities  on,  over,  and 
across  all  of  that  portion  of  the  property 
within  Fort  Wadsworth.  lying  outside  of 
the  Recreation  Area,  as  is  necessary  to 
provide  for  the  proper  maintenance, 
repair,  replacement,  and  use  of  all 
utilities  necessary  to  serve  the 


buildings,  structures,  and  property 
within  the  Recreation  Area. 

A  revised  boundary  map  bearing  a 
date  of  June  1994  with  a  National  Park 
Service  Drawing  Number  951/40,017A 
is  available  at  the  office  of  the  General 
Superintendent.  Gateway  National 
Recreation  Area,  and  from  the  Chief, 
Land  Resources  Division,  Mid-Atlantic 
Region,  National  Park  Service,  143 
South  Third  Street,  Philadelphia,  PA 
19106.  A  large  scale  map  showing  the 
lands  deleted  from  the  Recreation  Area 
and  the  lands  retained  within  the 
Recreation  Area  and  bearing  Drawing 
Number  GATE/NARO  646/80,005  may 
also  be  obtained  from  the  National  Park 
Service. 

Dated:  August  19, 1994. 
Denis  P.  Galvin, 

Acting  Director.  Motional  Park  Sen  ice. 
|FR  Doc.  94-20770  Filed  8-23-94:  8:45  am) 

BILLING  CODE  4310-70-M 


Bureau  of  Land  Management 
[AZ-05S-04-4210-03;  AZA  25117] 

Arizona;  La  Paz  County  Realty  Action 
for  the  Lease  of  Public  Land  for  Airport 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Extension  of  segregative  effect. 


SUMMARY:  The  Bureau  of  Land 
Management  received  an  airport  lease 
application  for  the  following  described 
lands  under  section  302  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (Pub.  L.  94-579;  90  Stat.  276.'^:  43 
U.S.C.  1732). 

Gila  and  Salt  River  Meridian,  Arizona 

T  4N.,R.  18  VV. 
sec.  19.  all  lands  lying  south  of  Interstate 

Highway  10: 
sec.  30.  all: 
sec.  31,  all. 

The  area  described  contains  approximately 
1.380  acres. 

DATES:  The  intent  of  this  publication  is 
to  extend  the  segregative  effect  until  a 
lease  is  issued  or  August  19, 1995, 
whichever  occurs  first. 
FOR  FURTHER  INFORMATION  CONTACT: 
Resource  Area  Manager  Joy  Gilbert, 
Bureau  of  Land  Management,  Yuma 
Resource  Area,  3150  Winsor  Avenue, 
Yuma,  Arizona  85365,  telephone  (fi02) 
726-6300.  Detailed  information 
concerning  this  action  is  also  available 
for  review. 

SUPPLEMENTARY  INFORMATION:  This 
action  extends  the  segregation  first 
published  on  August  19,  1993,  58  FR 
44193.  The  town  of  Quartzsite  has 


submitted,  to  the  Bureau  of  Land 
Management,  an  airport  lease 
application  for  the  above  described 
lands. 

The  town  of  Quartzsite  application  is 
consistent  with  the  Final  Yuma  Distrirt 
Resource  Management  Plan. 

Dated:  August  19, 1994. 
ludith  I.  Reed, 
District  Manager. 

IFR  Doc.  94-20994  Filed  8-22-94;  3:32  p.-i| 
BILLING  CODE  4310~32-M 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  0MB 
Review 

AGENCY:  United  States  International 
Tiade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35),  the 
Commission  has  submitted  a  request  for 
approval  of  questionnaires  to  the  Office 
of  Management  and  Budget  for  review. 

PURPOSE  OF  INFORMATION  COLLECTION: 

The  forms  a.'e  for  use  by  the 
Commission  in  conneclicn  with 
investigation  No.  332-344,  Econonm 
Effects  of  Antidumping  and 
Counien'ailirg  Duty  Mi .:  ^  ures  and 
Suspension  Agreements,  instituted 
under  the  authority  of  section  332(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)). 

Summary  of  Proposal 

(1)  Number  oi  forms  submitted:  two 

(2)  Title  of  fonn:  Investigation  No.  3:t2- 
344,  Econnwic  Effects  of 
Antidumping  and  Counten'ailing 
Duty  Measures  and  Suspension 
Agreements — Questionnaires  for  I 'S. 
Producers  and  Purchastrs/Impnrtt-r>i 

(3)  Type  of  request:  new 

(4)  Frequency  of  use:  Producer  and 
Purchaser/Importer  questionnaire, 
single  data  gathering,  scheduled  for 
1994. 

(5j  Description  of  respondents:  U.S. 
firms  which  produce,  purchase,  or 
import  any  of  the  case  study  products; 
— Frozen  concentrated  orange  juicre 
— Lamb  meat 
— EPROMS 
— Color  picture  tubes 
— Standard  welded  steel  pipes  and 

tubes 
— Brass  sheet  and  strip 
— Certain  bearings 
— Solid  urea 

(6)  Estimated  number  of  respondents: 
180  (Producer  questionnaire);  300 
(Purchaser/Importer  Questionnaire) 

(7)  Estimated  total  number  of  hours  tn 
complete  the  fonns:  16.200 
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(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the 
individual  operations  of  a  firm. 

Additional  Information  or  Comment 

Copies  of  the  forms  and  supporting 
documents  may  be  obtained  frohi  Arona 
Butcher  (USITC.  telephone  no.  (202) 
205-2230).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Washington,  DC  20503. 
Attention:  Desk  Officer  for  the  U.S. 
International  Trade  Commission 
(telephone  no.  202-395-7340).  All 
comments  should  be  specific,  indicating 
which  part  of  the  questionnaire  is 
objectionable,  describing  the  concern  in 
detail,  and  including  specific  suggested 
revisions  or  language  changes.  Copies  of 
any  comments  should  be  provided  to 
Robert  Rogowsky,  Director,  Office  of 
Operations,  U.S.  International  Trade 
Commission.  500  E  Street  S\V., 
Washington,  DC  20436. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TTD 
terminal  (telephone  no.  202-205-1810). 

Issued:  August  16, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  94-20S38  Filed  8-23-94;  8:45  am) 

BILUNC  COOe  7020-02-P 

pnvestl0ation  No.  731-TA-677  (Final)] 

Coumarin  From  the  People's  Republic 
of  China 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  cf  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
677  (Final)  under  section  735(h)  of  the 
Tariff  Act  of  1930  {19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  v/hother  an 
industry  in  the  United  States  is 
materially  injured,  or  is  ihreatenod  with 
material  injury,  or  the  establishrr.ent  of 
an  industry  in  the  United  Slates  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  of  coumarin,'  provided  for  in 


'  For  purposes  of  ihit  invest igat ion.  coumarin  is 
tJeRned  as  an  aroma  chemical  with  the  r.he.Tiital 
fomiula  C«H«0}.  All  forms  and  variations  of 
cjumarin  «re  ioduded  in  ths  scope  of  the 
invfs*i(j.»!ion,  aamaly  coumarin  in  crystal,  flake,  or 


subheading  2932.21.00  of  the 
Harmoaized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  August  2.  1994. 
FOR  FUfTTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3169),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SVV., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mohiljly 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contacl  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8,1). 

SUPPt-EMENTARY  INFORMATION: 
Background 

This  investigatioii  is  being  instituted 
as  a  result  of  an  aiHrmative  preliminary 
determination  by  the  Dep-irtmeut  of 
Comm.arce  that  imports  of  coumarin 
from  the  People's  Republic  of  China  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C.  1673b). 
The  investigation  was  requested  in  a 
petition  filed  on  December  30,  1994,  by 
Rhone-Poulenc  Specialty  Chemicals  Co., 
Cranbury.  NJ. 

Participation  in  the  investigation  and 
Public  service  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary'  will  prepare  a  public  service 
li.st  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  ot  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 


powdiir  fcrm.  aiid  "crude"  or  unieriiied  coumarin 
(i.e..  prior  to  puril'ication  or  crvstallization). 
t;xi;iudfid  from  the  scope  are  erhvlcoaniarins 
(Ci  iHi,£)ji  and  methylcouroarins  iCi.,H«Oi). 


section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  final  investigation 
available  to  authorized  appUcants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  APO. 

Staff  report. — ^The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
October  4, 1994,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.21  of  the  Commission's 
rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
October  18. 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  WTiting  with 
the  Secretary  to  the  Commission  on  or 
before  October  4,  1994.  A  nonpart.y  who 
has  testimony  that  may  aid  the 
Commi.ssion's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  October  11, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.23(b)  of  the  Commission's  rules. 
Parties  are  strongly  encouraged  to 
sub.mit  as  early  in  the  investigation  as 
possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of" 
section  207.22  of  the  Commission's 
rules;  the  deadline  for  filing  is  October 
12.  1994.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.23(b)  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  2ft7.24  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefis  is  October  26, 1994; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  additioa,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  vmtten 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
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before  October  26, 1994.  AH  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3.  and  207.7  of  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  August  16, 1994. 
Donna  R.  Koehnke, 
Secretory. 

IFR  Doc.  94-20837  Filed  8-23-94;  8:45  am] 
BlUmO  CODE  7020-02-P 


pnvestigation  No.  731-TA-718 
(Prellininary)] 

Glycine  From  the  People's  Republic  of 
Ctiina 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  threatened  with 
material  injury  ^  by  reason  of  imports 
from  the  People's  Republic  of  China  of 
glycine,  provided  for  in  subheading 
2922.49.40  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  LTFV. 

Background 

On  July  1, 1994,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Hampshire 
Chemical  Corporation,  Lexington,  MA, 
and  Chattem,  Inc.,  Chattanooga,  "TN, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 


threatened  with  material  injury  by 
reason  of  LTFV  imports  of  glycine  from 
the  People's  Republic  of  China. 
Accordingly,  effective  July  1, 1994,  the 
Commission  instituted  antidumping 
investigation  No.  731-TA-718 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  8, 1994  (59  FTl 
35137).  The  conference  was  held  in 
Washington,  DC,  on  July  22, 1994,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  ox  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  August 
15, 1994.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2804  (August  1994),  entitled  "Glycine 
from  the  People's  Republic  of  China: 
Investigation  No.  731-TA-718 
(Preliminary)." 

Issued:  August  16, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  94-20836  Filed  8-23-94;  8:45  ami 
BILUNO  CODE  7020-02-P 


Investigations  Nos.  701-TA-363  and  364 
(Preliminary)  and  Investigations  Nos.  731- 
TA-711-717  (Preliminary) 

Oil  Country  Tubular  Goods  Fronn 
Argentina,  Austria,  Italy,  Japan,  Korea. 
Mexico,  and  Spain 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
sections  703(a)  and  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1671b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
of  oil  country  tubular  goods  (OCTG)  ^ 


■  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR^207.2(fl). 

-Commissioner  Crawford  determines  that  there  is 
a  reasonable  Indication  that  an  industry  in  the 
United  States  is  materially  injured  by  feason  of 
imports  of  glycine  from  the  People's  Republic  of 
China  that  are  allegedly  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 


'  TTie  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

'The  imported  merchandise  covered  by 
Commerce's  antidumping  investigations  is  hollow 
steel  products  of  circular  cross-section,  including 
oil  well  casing,  tubing,  and  drill  pipe  of  Iron  (other 
than  cast  iron)  or  steel  (both  carbon  and  alloy), 
whether  seamless  or  welded,  whether  or  not 
conforming  to  API  or  non-API  specifications, 
whether  flnished  or  unrmished  (including  green 
tubes  and  limited  service  OCTG  products).  These 
petitions  do  not  cover  casing,  tubing,  or  drill  pipe 
containing  10.5  percent  or  more  by  weight  of 
chromium. 


from  Austria  and  Italy  that  are  alleged 
to  be  subsidized  by  the  Governments  of 
Austria  and  Italy,  and  from  Argentina, 
Austria,  Italy,  Japan,  Korea,  Mexico,  and 
Spain  that  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  The  subject  merchandise  is 
provided  for  in  subheadings  7304.20, 
7305.20,  and  7306.20  of  the  Harmonized 
Tariff  Schedule  of  the  United  States. 

Background 

On  June  30, 1994,  petitions  were  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Bellviile, 
Bellville,  TX;  IPSCO,  Camanche,  lA; 
Koppel,  Beaver  Falls,  PA;  Maverick, 
Chesterfield,  MO;  North  Star, 
Youngstowm,  OH;  U.S.  Steel,  Pittsburgh, 
PA;  and  USS/KOBE,  Lorain,  OH,' 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  subsidized  imports  of  OCTG 
from  Austria  and  Italy  and  by  reason  of 
LTFV  imports  of  OCTG  ffom  Argentina, 
Austria,  Italy,  Japan,  Korea,  Mexico,  and 
Spain.  Accordingly,  effective  June  30. 
1994,  the  Commission  instituted 
countervailing  duty  investigations  Nos. 
701-TA-363  and  364  (Preliminary)  and 
antidumping  investigations  Nos.  731- 
TA-711-717  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  7, 1994  (59  F.R. 
34864).  The  conference  was  held  in 
Washington,  DC,  on  July  22, 1994,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Comm     ;e  on  August 
15, 1994.  The  views  of  ine  Commission 
are  contained  in  USITC  Publication 
2803  (August  1994),  entitled  "Oil 
Country  Tubular  Goods  from  Argentina, 
Austria,  Italy,  Japan,  Korea,  Mexico,  and 
Spain:  Investigations  Nos.  701-TA-363 
and  364  (Preliminary)  and 
Investigations  Nos.  731-TA-711-717 
(Preliminary)." 

Bv  order  of  the  Commission. 


'  Lone  Star,  Dallas.  TX.  and  Newport.  Newixirt. 
KY,  joined  as  petitioners  in  these  investigations 
subsequent  to  the  Piling  of  ;hc  petitions. 
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Issued:  August  16, 1994. 
Donna  R.  Koehnke, 

Secretary. 

|FR  Doc.  94-20839  Filed  8-23-94,  8:45  am) 

8IUJNG  CODE  7020-02-P 


irfTERSTATE  COMMERCE 
COMMISSICN 

[Ex  Parte  Nc  521] 

Railroad  Revenue  Adequacy — 1993 
Determination 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision. 

SUMMARY:  On  August  23. 1994,  the 
Commission  served  a  decision 
announcing  the  1993  revenue  adequacy 
determinations  for  the  Nation's  class  I 
railroads.  Two  carriers  (Illinois  Central 
Railroad  Company  (IC]  and  Kansas  City 
Southern  Railway  Company  (KCSl)  are 
found  to  be  revenue  adequate.  The 
remaining  class  I  carriers  are  found  to  be 
revenue  inadequate. 
EFFiCnVE  DATE:  This  decision  shall  be 
effective  August  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Biistein.  (202)  927-6171. 
[TDD  for  hearing  impaired:  (202)  927- 
5721.] 

SUPPLEMENTARY  INFORMATION:  This 
annual  determination  of  railroad 
revenue  adequacy  is  made  in 
accordance  with  the  standards 
developed  in  Standards  for  Railroad 
Revenue  Adequacy,  364  I.C.C.  803 
(1981),  as  modified  in  Standards  for 
Railroad  Revenue  Adequacy.  3  I.C.C.2d 
261  (1986).  and  Supplemental  Reporting 
of  Consolidated  Information  for 
Revenue  Adequacy  Purposes,  5  I.C.C.2d 
65  (1988).  It  also  incorporates 
modifications  made  in  Raijroad 
Revenue  Adcquacy-~J988 
Determination.  6  I.C.C.2d  933  (1990). 
This  decision  applies  the  rate  of  return 
standard  to  data  for  the  year  1993. 

A  railroad  will  be  considered  revenue 
adequate  under  49  U.S.C.  10704(a)  if  it 
achieves  a  rate  of  return  on  net 
investment  equal  to  at  least  the  current 
cost  of  capital  forthemilroad  industry 
for  1993,  determined  to  be  11.4  percent 
in  Railroad  Cost  of  Capital— 19'J3.  10 
I.C.C.2d  93  (1994).  In  this  procesding. 
the  Commission  applied  the  revenue 
adequacy  standards  to  each  class  I 
railroad,  and  it  found  that  only  IC  and 
KCS  were  revenue  adequate. 

Additional  information  is  contained 
in  the  Commission's  formal  decision.  To 
purchase  a  copy  of  the  full  decision, 
WTite  to,  call,  or  pick  up  in  person  from: 
Pynamic  Concepts,  Inc..  Room  2229, 


Interstate  Commerce  Commission 
Buildine,  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Environmental  and  Energy 
Considerations 

We  conclude  that  this  action  will  not 
significantly  affect  either  the  quality  of 
the  hiunan  environment  or  the 
conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  the  action  is  merely  to 
update  the  annual  railroad  industry 
revenue  adequacy  finding  by  the 
Commission.  No  new  reporting  or  other 
regulatory  requirements  are  imposed, 
directly  or  indirectly,  on  small  entities. 

Decided:  August  10. 1994. 

By  tlie  Commission.  Chairman  McIDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams. 
Acting  Secretary. 
|FR  Doc.  94-20759  Filed  8-3-94;  8:45  am] 

B4LUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Correction 

In  the  Federal  Register  (FR  Doc.  94- 
1339B)  Vol.  59,  No.  105  at  page  28566, 
dated  June  2, 1994,  the  listing  of 
controlled  substances  should  not  have 
included  Heroin  (Q200)  for  I^adian 
Corporation.  8501  Mopac  Blvd.,  P.O. 
Box  201C8«.  Austin,  Texas  78720. 

Dated:  August  16, 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Adminit^trator,  Office  of 
Diven,ioa  Conlml,  Drug  Enforvermmt 
AanunisUvtinn. 

IKK  Doc.  94-20772  Filed  8-23-94;  8:45  am] 

BILUNG  CODE  441(M>9-M 


Importation  of  Controlled  Substances; 
Correction 

In  tha  Federal  Register  (FR  Doc.  94- 
13397)  Vol.  59.  No.  105  at  page  28566, 
dated  June  2,  1994,  the  listing  of 
controlled  substances  should  not  have 
included  Dihydromorphine  (9245)  for 
Radian  Corporation,  8501  Mopac  Blvd.. 
P.O.  Box  201088,  Austin.  Texas  78720. 


Dated:  August  16. 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  94-20773  Filed  8-23^94;  8:45  am) 

BILUNG  CODE  4410-09-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  June  22, 1994,  and 
published  in  the  Federal  Renter  on 
June  29. 1994.  (59  FR  33544),  Wildlife 
Laboratories.  Inc.,  1401  Duff  Drive, 
Suite  600.  Ft.  Collins.  Colorado  80524, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Etorphlne  Hydrochloride  (9059)  ... 
Carfentanil  (9743) 

It 
II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21.  Code  of 
Federal  Regulations.  Section  1311.42. 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  August  16. 1994. 
Gene  R.  Haislip, 

Deputv  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dm  in  istra  lion. 

IFR  Doc.  94-20771  Filed  8-23-94;  8:45  am] 
BILUMG  CODE  4410-0»-M 


NATIONAL  FOUNDATION  ON  tHE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
International  Advisory  Panel  (U.S./ 
Canada/Mexico  International 
Fellowships  and  Residencies  Section  ) 
to  the  National  Council  on  the  Arts  will 
be  held  on  September  20-23, 1994.  The 
panel  will  meet  firom  9:30  a.m.  to  5:00 
p.m.  on  September  20-22  and  from  9:30 
a.m.  to  3:30  p.m.  on  September  23  in 
Room  716.  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  N.W.. 
Washington  DC.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.  to  10;30 


IMI 
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a.m.  on  September  20  for  welcome, 
introductions  and  instructions. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  5:00  p.m.  on 
Septeniber  20  and  from  9:30  a.m.  to  5:00 
p.m.  on  September  21-22;  and  from  9:30 
a.m.  to  3:30  p.m.  on  September  23  are 
for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c){4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the.discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W.. 
Washington  DC.  20506.  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
D.C.  20506,  or  call  202/682-5439. 

Dated:  August  19, 1994. 
Yvonne  \f.  Sabine, 

Directr    Office  of  Panel  Operations.  Naiional 

Endowmtntfor  the  Arts. 

[FR  Doc.  94-20788  Filed  8-23-94:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

ft 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements  Office  of 
Management  and  Budget  ^OMB) 
Review 

AGEHCT:  U.S.  Nuclear  Regulatory 
Conunission  (NRC). 

ACTION:  Notice  of  the  0MB  review  of 
informatioo,  collection. 


Paperwork  Reduction  Act  of  198Q  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision,  or 
extension:  Revision 

2.  The  title  of  the  infbrmation 
collection:  Personal  Qualificatifjn 
Statement — Licensee 

3.  The  form  number  if  applicable:  NRC 
Form  396 

4.  How  often  the  collection  is  required: 
On  occasion  and  every  six  yeera  (at 
renewal). 

5.  Who  will  be  required  or  asked  to 
report:  Individuals  requiring  a  license 
to  operate  the  controls  at  a  nuclear 
facility. 

6.  An  estimate  of  the  number  of 
response:  1660  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  1730; 
approximately  1.04  hours  per 
response. 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  Law  9&-511  applies: 
Not  applicable. 

9.  Abstract:  NRC  Form  398  requests 
detailed  information  that  should  be 
submitted  by  a  licensing  candidate 
when  applying  for  a  new  or  renewal 
license  to  operate  the  controls  at  a 
nuclear  facility.  This  information, 
once  collected,  would  be  used  for 
licensing  actions  and  for  generating 
report.s  on  the  Operator  Licensing 
Program. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  trom  the 
N'RC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level).  Washington. 
DC  20555. 

Comment.s  .ind  questions  should  be 
directed  to  the  OMB  reviewer:  Troy 
Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0090),  NEOB- 
10202.  Office  of  Managemoit  and 
Budget.  Washington,  DC  2-  '  ','3. 

Comments  can  also  be  suuniitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Qearance  OtTicer  is  Brenda. 
J.  Shehon,  (301)  415-7232. 

Dated  at  Rockville.  Marvland,  this  I7tii  day 
of  .August.  1994. 

For  the  Nuclear  Regulatory  Commission 
Gerald  F.  Cranibrd, 

Designated  Senior  Official  for  Information 

Fesources  Management. 

|FR  Doc.  94-20757  Filed  8-23-94;  8;45  am] 

BILUNG  COOE  TSSO-ai-^M 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
informatioa  under  the  provisions  of  the 


Licensing  Support  System  Advisory 
Review  Panel 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 


The  Licensing  Support  System 
Advisory  Review  Panel  (LSSARP)  will 
meet  at  2:00  p.m.  on  Friday.  September 
9. 1994,  at  the  Nuclear  Regulatory 
Commission's  Headquarters  building. 
Room  1  F7-9. 11555  Rockville  Pike,  ' 
Rockville,  Maryland.  The  entire  meeting 
will  be  open  to  the  public  pursuant  to 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  94-463.  86  Stat.  770-776). 

The  Nuclear  Regulatory  Commission 
(NRC)  established  the  LSSARP  in  1989 
to  provide  advice  and  recommendations 
to  the  NRC  and  to  the  Department  of 
Energy  (DOE)  on  iopics,  issues,  and 
activities  related  to  the  design, 
development  and  operation  of  an 
electronic  information  management 
system  known  as  the  Licensing  Support 
System  (LSS).  This  system  wii.'  conlain 
information  relevant  to  the 
Commis.sion'9  future  licensing 
proceeding  for  a  geologic  repositor,'  for 
the  disposal  of  high-level  radioactiVe 
waste.  Membership  on  the  Panel 
consists  of  representatives  of  the  State  of 
Nevada,  a  coalition  of  effected  units  'jf 
local  government  in  .Nevada,  the 
National  Congress  of  American  Indians, 
a  coalition  of  organizations  representing 
the  nuclear  industry.  DOE.  .NRC  and  two 
other  agencies  of  the  Federal 
government  which  have  experience 
with  large  electronic  information 
management  systems. 

The  primary  purpose  of  the  meeting  is 
to  provide  status  information  to  the 
Panel  regarding  current  NRC  and  IX)E 
activities  wiLh  respect  to  the  modified 
approach  for  the  design  and  operation  of 
the  LSS  which  was  proposed  by  the 
NRC  and  discussed  by  the  Panel  at  its 
October  1993  and  Apnl  1994  meetings. 

Interested  persons  may  make  oral 
presentations  to  the  Panel  or  file  written 
statements.  Requests  for  oral 
presentations  should  be  made  to  the 
contact  person  listed  below  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

For  further  information  regarding  this 
meeting  contact  John  C.  Hoyle,  Office  of 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555:' 
telephone  301-504-1968. 

Dated:  August  18. 1994. 
John  C.  Hoyle, 

Advisory  Committee  Mana^ment  Officer. 
(FR  Doc  94-20760  Filed  8-23-94:  8:45  ami 
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(Docket  No.  40-2061] 

Kerr-McGee  West  Chicago  Facility 
Closing  of  Local  Public  Document 
Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
is  closing  the  local  public  document 
room  (LPDR)  for  records  pertaining  to 
the  Kerr-McGee  Chemical  Corporation's 
West  Chicago  Rare  Earths  Facility 
located  at  the  West  Chicago  Public 
Library,  West  Chicago,  Illinois,  effective 
A>^ust31, 1994. 

There  is  no  longer  a  need  for  the 
LPDR  since  the  NRC  approved  an 
amendment  to  the  Agreement  with  the 
State  of  Illinois  under  which  the  State 
will  assume  regulatory  authority  over 
uranium  and  thorium  mills  and  mill 
tailings.  The  Illinois  Department  of 
Nuclear  Safety  will  be  the  State  agency 
responsible  for  administering  the 
regulatory  program.  The  transfer  of  the 
license  from  the  NRC  to  the  State  of 
Illinois  was  effective  November  1, 1990. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  August.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Walter  E.  Oliu, 

Acting  Director.  Division  of  Freedom  of 
Information  and  Publications  Senices,  Office 
of  Administration. 

IFR  Doc.  94-20755  Filed  8-23-94;  8:45  am] 

WLUNO  COOC  79W-01-M 


[Docket  Nos.  50-313/368. 72-1007;  License 
Nos.  DPn-61/NPF-6] 

Arkansas  Nuclear  One;  Sierra  Nuclear 
Corporation;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  Petition 
dated  July  5,  1994,  Dennis  Dums.  on 
behalf  of  the  Wisconsin  Citizen's  Utility 
Board  (CUB  or  Petitioner)  requested  that 
the  Nuclear  Regulatory  Commission 
(NRC)  take  action  with  regard  to 
Aricansas  Nuclear  One  Units  1  and  2 
(ANQ).  The  Wisconsin  CUB  has 
previously  corresponded  with  NRC 
concerning  issues  related  to  the  NRC- 
certified  VSC-24  dry  storage  cask  due  to 
Wisconsin  Electric  Power  Company's 
planned  use  of  the  cask  at  its  Point 
Beach  nuclear  power  plant.  Petitioner 
requests  that:  (1)  The  NRC  determine 
the  applicability  of  10  CFR  72.48  to  10 
CFR  Subparts  K  and  L  and  inform  the 
public  of  this  determination:  (2)  the 
NRC  direct  its  legal  counsel  to 
determine  whether  Entergy  Operations, 
Inc.  (Entergy)  is  in  violation  of  any  NRC 
regulations  regarding  Entergy's  use  of  10 
CFR  72.48  with  respect  to  making 
modifications  to  the  VSC-24  Cask 


Safety  Analysis  Report  (SAR)  for  use  at 
Arkansas  Nuclear  One  (ANO)  and 
inform  the  public  of  this  determination; 
(3)  the  NRC  determine  whether 
Entergy's  directions  to  Sierra  Nuclear 
Corporation  (SNC)  to  construct  more 
casks  than  were  approved  was  a 
violation  of  NRC  regulations  and  order 
Entergy  to  cease  its  use  of  10  CFR  72.48 
until  the  NRC  completes  an 
investigation  of  the  applicability  of  10 
CFR  72.48  to  10  CFR  Part  72,  Subparts 
K  and  L;  and  (4)  the  NRC  determine 
whether  SNC's  construction  of  the  casks 
for  use  at  ANO  was  a  violation  of  NRC 
regulations  and  order  SNC  to  cease  all 
construction  of  VSC-24  casks  for  use  at 
ANO  that  are  being  constructed  based 
on  Entergy's  10  CFR  72.48  evaluation. 

Petitioner  asserts  as  bases  for  these 
requests  that:  ANO  is  currently  pursuing 
spent  fuel  storage  at  ANO  through  use 
of  10  CFR  Subparts  K  and  L;  ANO 
currently  intends  to  utilize  the  VSC-24 
constructed  by  vendor  SNC  under  an 
SAR  submitted  in  October,  1991  and 
safety  evaluation  report  (SER),  issued  by 
the  NRC  in  April.  1993;  an  NRC 
response,  dated  January  31, 1994,  to  an 
October  13, 1993,  public  request  for 
information,  stated  that  Subparts  K  and 
L  of  10  CFR  Part  72  are  silent  on  cask 
SAR  and  certificate  changes  after  the 
final  rule;  and  ANO  request  for  a  rule 
exemption  to  10  CFR  72.234(c)  was 
granted  by  the  NRC  to  allow  for  the 
fabrication  of  four  VSC-24  casks  to  the 
longer  length  prior  to  NRC  approval  of 
SNC's  June  14,  1993,  submittal  of 
Revision  1  to  the  1991  VSC-24  Cask 
SAR;  a  February  14, 1994,  memorandum 
to  NRC  Assistant  General  Counsel  Treby 
requested  a  legal  interpretation  of  the 
applicability  of  10  CFR  72.48  to  general 
licenses  issued  under  10  CFR  72.210;  a 
May  19, 1994.  meeting  was  held 
regarding  SNC's  revisions  to  VSC-24 
SAR  and  the  applicebility  of  10  CFR 
72.48  to  general  license  users,  as  well  as 
a  June  3;  1994,  memorandum  regarding 
this  meeting  which  stated  that  "the 
license  can  make  its  ovvtt  interpretation 
of  the  regulations;"  and  a  letter,  dated 
June  2,  1994.  from  Entergy  to  the  NRC 
which  stated  that  Entergy  has  directed 
SNC  to  fabricate  all  fourteen  planned 
casks  with  the  increased  length  and  that 
Entergy  plans  to  continue  to  conduct 
evaluations  in  accordance  with  10  CFR 
72.48. 

The  Petition  has  been  referred  to  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards  pursuant  to  10  CFR  2.206. 
As  provided  by  Section  2.206, 
appropriate  action  will  betaken  with 
regard  to  the  specific  issues  raised  by 
the  Petition  in  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 


Document  Room  at  2120  L  Street,  NW., 
Washington,  EX:  20555. 

Dated  at  Rockville,  Mayland,  this  16th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Bemero, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  94-20756  Filed  8-23-94;  8:45  am] 
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[Docket  No.  030-02764;  License-No.  34- 
06903-05,  EA  94-03^ 

University  of  Cincinnati,  Cincinnati, 
Ohio;  Order  Imposing  Civil  Monetary 
Penalty 

The  University  of  Cincinnati 
(Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  34-06903-05 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
March  28, 1958.  The  license  authorizes 
the  Licensee  to  use  and  possess,  among 
other  things,  licensed  material  for  the  _ 
purposes  described  in  10  CFR  35.100, 
10  CFR  35.200, 10  CFR  35.300, 10  CFR 
35.400,  and  10  CFR  35.500,  and  in 
accordance  with  the  licensee  conditions 
specified  therein. 

n 

An  inspection  of  the  Licensee's 
activities  was  conducted  from  January 
16  through  February  11, 1994.  The 
results  of  the  inspection  indicated  that 
the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  March  25. 
1994.  The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violation. 

The  Licensee  responded  to  the  Notice 
by  letter  dated  April  21, 1994.  In  its 
response,  the  Licensee  admitted  in  part 
the  violation  which  was  assessed  a  civil 
penalty,  but  contested  the  issuance  of 
the  monetary  penalty. 

Ill 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated.  The  NRC 
staff  has  reevaluated  the  information 
and  determined  that  the  penalty 
proposed  for  the  violation  should  not 
have  been  escalated  based  on  the 
Licensee's  performance.  Therefore  the 
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civil  penalty  propoMd  for  the  vioktioa 
designated  ia  the  Notice  should  b« 
mitigated  by  50%  based  on 
reconsideration  of  appHcation  of  the 
Licensee  Perfbrmance  factor  in  the 
Enforcement  Policy  and  a  civil  penalty 
of  $2, 50&  should  be  imposed. 

IV  - 

In  view  of  the  foregmng  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  araoided  (Act),  42  U^.C 
2282,  and  10  CFR  2,205,  it  is  hereby 
ord0«d  thab 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $2,500  within  30  days  of 
the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payaWe  to  the, Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  D.C.  20555. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
with  a  copy  to  the  Commission's 
Document  Control  Desk,  Washington, 
DC.  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  aid  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  HI,  801 
Warrenville  Road,  Lisle,  Illinois  60532- 
4351. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection.  In  the  event  the  Licensee 
requests  a  hearing  as  provided  above, 
the  issues  to  be  considered  at  such 
hearing  shall  be  whether,  on  the  basis  of 
the  violation,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Maryland  this  17th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  LiebenBAB, 
Director.  Office  of  Enforcement 

Appendix — Erahiation  and  Conclosion 

On  March  25, 1994,  a  Notice  of 
ViolaticMi  and  Proposed  Impoajtion  of 
Civil  Penalty  (Notice)  was  issued  for 


violations  identified  during  aa  NRC 
inspection.  The  University  of 
Cincinnati,  Cincinnati,  GSiio  (Lice^ee) 
responded  to  the  Notice  od  April  21, 
1994.  The  License*  adnitted  in  port  the 
violatioB  assessed  a  civil  penaky,  but 
contested  the-  issoance  of  the  propoaed 
civil  monetary  penalty  anti  requested 
mitigati(Bi  becaose  of  their  recant 
improved  perfarmance.  Th«  NRC's 
evaluation  and  conclusion  regardiag  the 
Licensee's  request  follows:. 

Restatement  of  Violation  I 

10  CFR  20.207(a)  requires  that 
licensed  materials  stored  in  an 
unrestricted  ana  be  secured  against 
unauthorized  removal  from  the  place  of 
storage.  10  CFR  20.207(b)  requires  that 
licensed  materials  in  an  uorestricled 
area  and  not  in  storage  be  tended  under 
constant  surveillance  and  immediate 
control  of  the  Licensee.  As  defined  in  10 
CFR  20^(a)(17),  an  unrestricted  area  ia 
any  area  access  to  which  ia  not 
controlled  by  the  Licensee  for  purposes 
of  {wotection  of  individuals  from 
exposure  to  radiation  and  radioactive 
materials. 

Contrary  to  the  above,  between  June 
22,  1993,  and  October  5, 1993,  licensed 
material  consisting  of  approximately  20 
millicuries  of  strontium-90  stored  in 
Room  No.  4  of  the  Old  Operating 
Pavilion,  an  unrestricted  area,  was  not 
secured  against  imauthorized  removal, 
and  was  not  under  constant  sia-veillance 
and  immediate  control  of  the  Licensee. 

Summary  of  Licensee's  Request  for 
Mitigation 

The  Licensee  admitted  the  violation 
in  part,  but  contested  the  civil  penalty 
because  it  asserted  that:  (1)  The  licensed 
material  was  stored  in  a  restricted  area; 
and  (2)  the  NRC  misapplied  the  civil 
penalty  adjustment  factocs  of  licensee 
performance  and  prior  opportunity  to 
identify  the  violation. 

The  Licensee  agreed  that  licMised 
material  was  lost  or  stolen;  however,  the 
Licensee  disagreed  that  the  room  from 
which  licensed  material  wss  removed 
was  an  unrestricted  area.  The  Licensee 
contended  that  since  Room  Na  4  of  the 
Old  Operating  Pavilion  was  locked  and 
posted  with  a  "Caution — ^Radioactive 
Material"  sign,  the  area  was  a 
"restricted  area."  The  Licensee  stated 
that  the  security  of  the  restricted  area 
was  compromised  by  unauthorized 
personnel 

The  Licensee  believes  that  the  NRC 
improperly  considered  the  Licensee's 
performance.  The  Licensee  does  not 
believe  that  the  performance  on  July  21, 
1991  (loss  of  three  iridiuja-192 
brachytherapy  seeds)  is  related  to  this 
event  because  the  two  events  bad 


dissimilar  root  causes  aod  the  July  21, 
1991  incident  sbaokl  not  have  been 
considered  in  the  issHa  at  hand.  The 
Licensee  also  contested  the  applicatian 
of  this  civil  penalty  adtustment  factor 
because  of  the  Licensee's  good 
performance  in  the  recent  past. 
The  Licensee  further  ccaitested  the  civil 
penalty  because  it  asserted  that  the  NRC 
incorrectly  apphed  the  dvil  penalty 
adjustment  factor  for  prior  opportunitv 
to  identify  the  violation.  The  Licensee 
stated  that  it  did  not  know  or  suspect 
that  NRC  licensed  material  was  missing 
on  either  June  23  or  August  3, 1993. 

NRC  Evaluation  of  Licensee's  Request 
for  Mitigation 

As  defined  in  10  CFR  20.3(a)(14),  a 
restricted  area  is  any  area  access  to 
which  is  controlled  by  the  Licensee  for 
purposes  of  protection  of  individuals 
from  exposure  to  radiation  and 
radioactive  materials.  Conversely,  as 
defined  in  10  CFR  20.3(a)(17),  an 
unrestricted  area  is  any  area  access  to 
which  is  not  controUed  by  the  Licensee 
for  purposes  of  f>rotection  of  individuals 
from  exposure  to  radiation  and 
radioactive  materials.  While  a 
"Caution— Radioactive  Materials"  sign 
fulfills  the  requirement  of  10  CFR 
20.203(e),  the  mere  posting  of 
precautionary  signs  on  a  door  does  not 
ensure  that  individuals  will  not  enter 
the  area  and,  therefore,  does  not  define 
an  area  as  either  restricted  or 
unrestricted.  Positive  access  coiMroi  can 
only  be  achieved  by  mechanical  means 
such  as  locking  the  area  or  by  the 
presence  of  Licensee  personnel  who 
have  been  instructed  to  control  access. 
If  the  area  is  locked,  the  key  to  the  lode 
must  be  limited  to  those  individuals 
who  are  authorized  to  have  access  to  tbe 
area. 

The  Licensee's  report  of  the  lost 
source,  dated  November  3, 1993,  states 
that  on  June  22, 1993  Radiation  Safety 
Office  staff  observed  Hospital 
Housekeeping  personnel  in  Room  No.  4 
of  the  Old  Operating  Pavilion  and 
determined  that  they  had  gained  access 
through  a  side  door.  The  lock  to  that 
side  door  was  accessible  by  a  master  key 
possessed  by  housekeeping  perscmneL 
The  Licensee's  report  continues  that  on 
June  23.  1993,  Radiation  Safety  Office 
staff  again  found  housekeeping 
personnel  in  Room  No.  4  with  access 
having  been  gained  through  the  same 
side  door.  The  side  door  lock  was 
rekeyed  on  June  23,  1993.  The 
Licensee's  report  further  states  that 
housekeeping  perscmnel  were  not 
authorized  to  be  in  that  room- 
Nonetheless,  the  key  in  possession  of 
the  housekeeping  staff  allowed  those 
employees  unfettered  access  to  the  area. 


- 
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Therefore,  in  the  absence  of  positive 
access  (key)  control.  Room  No.  4  of  the 
Old  Operating  Pavilion  became  an 
unrestricted  area  when  the  key  was 
issued  to  the  housekeeping  staff. 

In  assessing  the  Licensee's 
performance,  the  NRC  noted  that  on  July 
21, 1991,  the  Licensee  lost 
■  accountability  for  three  iridium-192 
brachytheraphy  sealed  sources.  The 
Licensee  contends  that  the  two  events 
are  dissimilar  and  the  July  21, 1991 
event  should  not  be  considered  in 
assessing  the  current  civil  penalty.  The 
July  21, 1991  incident  related  to  failure 
to  survey  all  items  before  they  wee 
removed  from  a  therapy  patient's  room 
and  the  recent  event  related  to 
maintaining  proper  storage.  However, 
both  events  have  at  their  root  the 
inadequate  control  of  licensed  material. 
The  corrective  action  for  the  1991  event 
included  providing  training  and 
revising  procedures  for  unusual 
circumstances  involving  the  use  of 
licensed  material.  Had  those  procedures 
been  followed  during  the  recent  event, 
the  strontium-90  source  might  have 
been  located.  Therefore,  the  July  21, 
1991  event  is  relevant  to  this 
enforcement  action. 

The  NRC  Enforcement  Policy  states 
that  when  assessing  licensee 
performance,  consideration  will  be 
given  to,  among  other  things,  the 
effectiveness  of  previous  corrective 
action  for  similar  problems,  overall 
performance  and  the  previous 
enforcement  history.  Clearly,  prior 
performance  is  not  limited  to  related 
issues,  but  is  intended  to  reflect  the 
overall  performance  of  a  licensee  over 
the  last  several  years.  Consequently, 
weight  must  be  given  to  both  the  area 
of  concern  (i.e.,  loss  of  control  of 
material)  and  the  overall  performance  of 
the  Licensee.  While  the  NRC  expected 
the  corrective  actions  for  the  July  21, 
1991  event  would  have  prevented  this 
occurrence,  it  also  recognizes  that  the 
Licensee  reported  the  violation  and  its 
performance  has  improved  over  the  last 
few  years.  Subsequent  to  the  1991  event 
there  have  been  two  routine  inspections 
and  only  five  violations  were  identified 
for  a  program  of  this  size.  Therefore, 
these  two  aspects  offset  each  other  and 
neither  mitigation  nor  escalation  is 
appropriate  for  licensee  performance. 
Accordingly,  the  amount  of  the  civil 
penalty  is  reduced  by  $2,500. 

Regarding  the  NRC's  assessment  of 
the  civil  penalty  adjustment  factor  for 
prior  opportimity  to  identify  the 
violation,  the  Licensee  had 
opportunities  on  at  least  June  23  and 
August  3, 1993  to  perform  inventories  to 
account  for  all  licensed  material  in  the 
restricted  area  in  question.  On  June  22, 


1993,  the  Licensee's  Radiation  Safety 
Office  staff  found  unauthorized 
personnel  in  he  restricted  area.  The 
Licensee's  Radiation  Oncology  staff 
performed  an  inventory  of  licensed 
materials  in  that  area  and  accounted  for 
all  material.  However,  on  June  23, 1993, 
the  Licensee's  Radiation  Safety  Office 
again  found  unauthorized  personnel  in 
the  same  restricted  area,  but  the 
Licensee  did  not  perform  an  inventory 
to  account  for  licensed  materials. 
Similarly,  on  August  3, 1993,  the 
Licensee  attempted  to  leak  test  the 
strontium-90  source.  The  Licensee 
could  not  find  that  source  and  did  not 
make  an  attempt  to  locate  it. 

In  the  response  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  the  Licensee  contended 
that  Licensee  personnel  were 
performing  leak  tests,  not  inventories, 
on  August  3, 1993;  therefore,  the  NRC 
incorrectly  applied  the  civil  penalty     - 
adjustment  factor  for  prior  opportunity 
to  identify  the  violation.  In  the 
Licensee's  event  report  of  November  3, 
1993,  the  Licensee  reported,  "*   *   * 
Between  August  3, 1993,  and  October  5, 
1993,  the  Radiation  Safety  Office  Staff 
member  went  'a  couple  of  times'  to  Old 
Op  4  to  perform  the  leak  test.  Each  time 
the  source  had  not  been 
returned.  •   *   •"  Therefore,  it  appears  to 
NRC  staff  that  the  Licensee  had  many 
opportunities  to  locate  the  source.  The 
Licensee's  November  3, 1993,  report 
went  on  to  state,  '•*  *  *  Radiation 
Safety  personnel  were  reminded  to 
question  abnormal  occurrences  such  as 
sealed  sources  not  being  in  their  storage 
location  and  to  investigate  immediately 
and  to  report  missing  sources 
immediately  to  their  supervisor. 
Assumptions  are  not  be  made  by 
Radiation  Safety  Staff  members  *   *   *." 

The  purpose  of  the  civil  penalty 
adjustment  factor  for  prior  opportunity 
to  identify  the  violation  is  to  encourage 
Licensees  to  take  effective  action  in 
response  to  opportunities  to  identify 
violations.  The  Licensee's  statement  of 
November  3,  1993  clearly  shows  that  the 
Licensee  did  not  take  effective  action  in 
response  to  multiple  opportunities  to 
identify  the  violation  and  supports  the 
NRC's  position  that  the  Licensee  did  not 
avail  itself  of  any  of  the  opportunities. 

NRC  Conclusion 

The  NRC  has  concluded  that  this 
violation  occurred  as  stated.  However, 
the  NRC  staff  has  reevaluated  the 
information  and  determined  that  the 
penalty  proposed  for  the  violation 
should  not  have  been  escalated  based  on 
the  Licensee's  performance  and 
therefore  is  reducing  the  proposed  civil 
penalty  from  $5,000  to  $2,500. 


Consequently,  a  civil  penalty  in  the 
amount  of  $2,500  should  be  imposed. 

Enclosure  2 — NRC  Evaluation  of 
Contested  Violations  not  Assessed  a 
Civil  Penalty 

On  March  25, 1994,  a  Notice  of . 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection.  Several  of  the  cited 
violations  were  not  assessed  a  civil 
monetary  penalty.  The  University  of 
Cincinnati,  Cincinnati,  Ohio  (Licensee) 
responded  to  the  Notice  on  April  21, 
1994,  and  contested  several  of  the 
violations  for  which  a  civil  penalty  was 
not  proposed.  The  NRC's  evaluation  and 
conclusion  regarding  the  Licensee's 
points  about  the  violations  not  assessed 
a  civil  penalty  follows: 

License  No.  34-06903-05.  Festatement 
of  Violation  II.B.2 

Condition  27  of  License  No.  34- 
06903-05,  effective  with  the  issuance  of 
Amendment  No.  70  on  June  29, 1992. 
requires  that  the  Licensee  conduct  its 
program  in  accordance  with  statements, 
representations  and  procedures 
contained  in  an  application  received 
September  20, 1990,  a  letter  dated 
February  26, 1992,  and  other  referenced 
documents. 

Condition  20  of  License  No.  34-- 
06903-05,  effective  at  the  time  of 
issuance  of  Amendment  No.  59  on 
March  16, 1989,  required  that  the 
Licensee  conduct  its  program  in 
accordance  with  statements, 
representations  and  procedures 
contained  in  an  application  dated 
August  13, 1984  including  attachments 
dated  August  9, 1984,  and  other 
referenced  documents. 

10  CFR  35.50(b)(4)  requires,  in  part, 
that  a  Licensee  test  each  dose  calibrator 
for  geometry  dependence  upon 
installation  over  the  range  of  volumes 
and  volume  configurations  for  which  it 
will  be  used. 

Appendix  13. C,  "Dose  Calibrators," 
of  the  referenced  application  received 
September  20, 1990,  requires,  as  of  June 
29,  1992  with  tlie  issuance  of 
Amendment  No.  70  to  License  No.  34- 
06903-05,  that  the  Licensee  perform 
dose  calibrator  geometry  dependence 
testing  in  accordance  with  the  model 
procedure  for  calibrating  dose 
calibrators  published  in  Appendix  C  to 
Regulatory  Guide  10,8,  Revision  2, 
August  1987.  Items  6.b.  through  B.f.  of 
the  model  procedure  require  that 
geometry  dependence  testing  be 
performed  for  the  type  of  syringe  that  is 
normally  used  for  injections. 

Pages  24  and  25  or  the  referenced 
August  9, 1984  attachments  to  the 
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AugQst  13, 1984  referenced  application 
required  that  the  Licensee  conduct 
geometrical  dependence  testing  on  its 
dose  calibrators  in  accordance  with  the 
procedure  specified  in  Regulatory  Guide 
10.8,  Revision  1,  October  1980.  Section 
2,  Item  F,  of  Appendix  D  to  Regulatory 
Guide  10.8,  Revision  1,  October  1980, 
requires  that  geometry  dependence 
testing  be  determined  for  a  syringe. 

Contrary  to  the  above,  as  of  February 
11,  1994,  the  Licensee  did  not  conduct 
dose  calibrator  geometrical  dependence 
testing  on  any  of  its  dose  calibrators  for 
the  type  of  syringe  that  is  normally  used 
for  injections.  Specifically,  the  Licensee 
did  not  perform  syringe  geometrical 
dependence  testing  on  the  dose 
calibrator  installed  on  March  5. 1992  at 
the  Radioisotope  Laboratory,  on  the 
dose  calibrator  installed  in  July  1992  at 
the  Children's  Hospital  and  Medical 
Center,  and  on  the  dose  calibrator 
installed  on  April  3, 1989  at  the  Medical 
Arts  Building. 

Summary  of  Licensee's  Response  to 
Violation  11.8.2 

The  Licensee  admitted  the  violation 
in  part  and  acknowledged  that 
personnel  did  not  understand  that  the 
geometry  test  must  be  conducted  on 
various  volumes  using  a  syringe  shield. 
The  Licensee  contended  that  the 
requirement  did  not  become  effective 
until  License  Amendment  No.  70  was 
issued  on  July  22, 1992. 

NEC's  Evaluation  of  the  Licensee's 
Responses  to  Violations  U.B.2 

As  described  in  the  March  25,  1994. 
Notice  of  Violation,  the  Licensee's 
license  application  of  August  9.  1984, 
made  the  commitment  to  conduct 
geometrical  dependence  testing  on  its 
dose  calibrators  in  accordance  with  the 
procedure  specified  in  Regulatory  Guide 
10,8,  Revision  1,  October  1980.  Section 
2,  Item  F  of  Appendix  D  to  Regulatory 
Guide  10.8,  Revision  1,  October  1980, 
required  that  geometry  testing  be 
determined  for  a  s>Tinge.  Therefore  the 
Licensee  was  required  to  conduct 
geometrical  dependence  testing  as  of 
August  9,  1984,  and  not  July  22,  1992, 
as  the  Licensee  contended. 

NRC  Conclusion 

The  NRC  has  concluded  that  the 
violation  occurred  as  stated  and  neither 
an  adequate  basis  for  a  reduction  of  the 
severity  level  nor  for  recision  of  the 
violation  was  provided  by  the  Licensee. 

License  No.  34-06903-13.  Restatement 
Violations  A-G 

A.  10  CFR  36.23(b)  requires,  in  part, 
that  each  entrance  to  a  radiation  room 
at  a  panoramic  irradiator  have  an 


independent  backup  access  control  to 
detect  personnel  entry  while  the  source 
is  exposed.  Detection  of  entry  while  the 
source  is  exposed  must  cause  the  source 
to  return  to  its  fully  shielded  position 
and  must  also  activate  a  visible  and 
audible  alann  to  make  the  individual 
entering  the  room  aware  of  the  hazard. 
Contrary  to  the  above,  as  of  February 
11, 1994,  the  entrance  to  the  radiation 
room  at  the  Licensee's  panoramic 
irradiator  located  in  Room  E357  of  the 
Medical  Science  Building  did  not  have 
an  independent  backup  access  control 
to  detect  personnel  entry  while  the 
source  was  exposed. 

B.  10  CFR  36.23(d)  requires,  in  part, 
that  before  the  source  moves  from  its 
shielded  position  in  a  panoramic 
irradiator,  the  source  control  must 
automatically  activate  conspicuous 
visible  and  audible  alarms  to  alert 
people  in  the  radiation  room  that  the 
source  will  be  moved  from  its  shielded 
position. 

Contrary  to  the  above,  as  of  February 
11, 1994,  the  source  control  of  the 
Licensee's  panoramic  irradiator  located 
in  Room  E357  of  the  Medical  Science 
Building  did  not  automatically  activate 
conspicuous  visible  and  audible  alarms 
to  alert  people  in  the  radiation  room 
prior  to  source  movement  from  its 
shielded  position  that  the  source  will  be 
moved  from  its  shielded  position. 

C.  10  CFR  36.23(0  requires,  in  part, 
that  each  radiation  room  of  a  panoramic 
irradiator  contain  a  control  that  prevents 
the  source  from  moving  from  the 
shielded  position  unless  the  control  has 
been  activated  and  the  door  or  barrier  to 
the  radiation  room  has  been  closed 
within  a  preset  time  after  activation  of 
the  control. 

Contrary  to  the  above,  as  of  February 
11. 1994,  the  radiation  room  of  the 
Licensee's  panoramic  irradiator  located 
in  Room  E357  of  the  Medical  Science 
Building  did  not  contain  a  control  that 
prevents  the  source  from  moving  from 
the  shielded  position  unless  the  control 
has  been  activated  and  the  door  or 
barrier  to  the  radiation  room  has  been 
closed  within  a  preset  time  after 
activation  of  the  control. 

D.  10  CFR  36.25(c)  requires,  in  part, 
that  the  radiation  dose  at  5  centimeters 
from  the  shield  of  a  dry-source-storage 
panoramic  irradiator  when  the  source  is 
shielded  not  exceed  20  millirems  per 
hour  (0.2  millisievert  per  hour). 

Contrary  to  the  above,  on  February  9, 
1994,  the  radiation  dose  at  5  centimeters 
from  the  shield  of  the  Licensee's  dr>'- 
source-storage  panoramic  irradiator 
located  in  Room  E357  of  the  Medical 
Science  Building  were  approximately  40 
millirems  per  hour  (0.4  millisievert  per 
hour)  when  the  source  was  .shielded. 


E.  10  CFR  36.27(a)  requires,  in  part, 
that  the  radiation  room  at  a  panoramic 
irradiator  have  heat  and  smoke 
detectors. 

Contrary  to  the  above,  as  of  February 
11. 1994.  the  radiation  room  at  the 
Licensee's  panoramic  irradiator  located 
in  Room  E357  of  the  Medical  Science 
Building  did  not  have  heat  and  smoke 
detectors. 

F.  10  CFR  36.31(a)  requires,  in  part, 
that  the  key  which  actuates  the  source 
movement  mechanism  of  a  panoramic 
irradiator  be  attached  to  a  portable 
radiation  survey  meter  by  a  chain  or 
cable. 

Contrary  to  the  above,  as  of  February 
11, 1994,  the  key  which  actuates  the 
source  movement  mechanism  of  the 
Licensee's  panoramic  irradiator  locatfd 
in  Room  E357  of  the  Medical  Science 
Building  was  not  attached  to  a  portable 
radiation  survey  meter. 

G.  10  CFT^  36.31(b)  requires,  in  part, 
that  the  console  of  a  panoramic 
irradiator  have  a  source  position 
indicator  that  indicates  when  the  source 
is  in  transit. 

Contrary  to  the  above,  as  of  February 
11,  1994,  the  console  of  the  Licensee's 
panoramic  irradiator  located  in  Room 
E357  of  the  Medical  Science  Building 
did  not  have  a  source  position  indicator 
that  indicated  when  the  source  was  in 
transit. 

Summary  of  Licensee's  Responses  to 
Violations  A-G 

The  Licensee  denies  each  of  the 
violations  issued  for  NRC  Byproduct 
Material  License  No.  34-06903-13.  The 
Licensee  states  that  if  did  not 
understand  that  the  requirements 
contained  in  10  CFR  Part  36,  which 
became  effective  on  July  1, 1993, 
applied  to  the  teletherapy  unit 
authorized  under  the  license  for  non- 
human  use.  In  November  1993,  upon 
discovering  that  the  requirements 
applied  to  its  teletherapy  unit,  the 
Licensee  filed  an  amendment 
application  requesting  that  it  be 
exempted  from  the  requirements  of  10 
CFR  Part  36.  The  Licensee  provided 
additional  information  on  Februarv  24. 
1994  and  March  14, 1994.  as  requested 
by  the  NRC,  regarding  its  exemption 
request.  On  March  28,  1994,  the  NRC 
granted  the  University  of  Cincinnati 
exemptions  from  the  requirements  cited 
in  Violations  A.  C.  E,  and  F.  The 
Licensee's  remaining  exemption 
requests  are  still  under  review. 

The  Licensee  claims  that  it  identified 
each  of  the  seven  violations  associated 
with  its  possession  and  use  of  the 
teletherapy  unit  and  was  in  the  process 
of  implementing  corrective  actions  at 
the  time  of  the  inspection  through  its 
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request  for  an  exemption  from  10  CFR 
Part  36  requirements.  The  Licensee 
states  that  a  draft  copy  of  its  February 
24, 1994  exemption  request  was 
provided  during  the  inspection. 

NRCs  Evaluation  of  the  Licensee 's 
Besponses  to  Violations  A-G 

Requests  for  amendments  to  modify 
or  add  commitments  and  procedures  are 
not  effective  until  they  are  approved 
and  an  amendment  has  been  issued 
authorizing  those  changes.  Until  then, 
the  current  Hcense  conditions  and 
regulatory  requirements  remain  in 
effect.  The  NRC  expects  its  licensees  to 
be  aware  of  current,  revised  and  new 
NRC  requirements  that  pertain  to  the 
NRC  license,  and  to  submit  needed 
amendment  applications  prior  to 
violations  occurring. 

In  this  case,  10  CFR  Part  36  was 
published  in  the  Federal  Register  on 
February  9, 1993,  with  an  effective  date 
of  July  1, 1393.  Therefore,  the  Licensee 
had  approximately  five  months  to 
develop  and  submit  an  amendment 
request  for  its  proposed  alternati\es  to 
the  requirements  of  10  CFR  Part  36  as 
authorized  on  10  CFR  36.1 7.  While  the 
Licensee  may  have  identified  the 
violations,  the  Licensee  continued  to 
operate  the  teietherapy-type  irradiator 
in  noncompliance.  The  NRC  did  not 
exercise  enforct'inent  discretion  in  this 
case  because  the  Licensee  did  not 
immediately  correct  its  noncompliance 
or  adequately  develop  corrective  action 
to  preve.nt  similar  violations  in  the 
future.  At  the  time  of  the  inspection, 
none  of  the  exemptions  requested  by  the 
Licensee  had  been  g.-anted: 
consequentlv,  each  issue  represented  a 
violation  of  10  CFR  Part  36. 
-  The  NRC  Staff  disagrees  with  the 
Licensee's  assertion  that  the  Licensee 
identified  all  of  the  violations.  The 
inspector  identified  two  additional 
violaUons  of  10  CFR  Part  "tfi 
requirements  for  which  alternative 
procedures  were  not  included  in  the 
draft  amendment  application  reviewed 
by  the  inspector.  Those  requirements 
are  contained  in  10  CFR  3fi.2?fd). 
regarding  visible  and  audible  alarms  to 
alert  people  in  the  radiytion  room  that 
the  source  will  be  moved  from  its 
shielded  position,  and  10  CFR  36.3 l[b). 
regarding  a  source  position  indicator  on 
the  console  that  indica*es  when  the 
source  is  in  transit.  The  Licensee's 
failures  to  meet  those  two  requirements 
are  described  in  Violations  B  and  C. 
respectively. 

\HC  Conchif:ion 

The  NRC  has  concluded  that  these 
violations  occurred  as  stated  and  an 
i-dequate  basis  for  a  recision  of  the 


violations  was  not  provided  by  the 
Licensee. 
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OFROE  OF  MANAGEMENT  AND 
BUDOET 

List  o(  Oesignatad  Fedenri  Entities  and 
Federal  Entities 

AGEN3Y:  Office  of  Management  and 
Budget. 

ACnOM:  Notice. 

SUMMARY:  This  notice  pro\-ides  a  list  of 
Desigaated  Federal  Entities  and  Federal 
Entities,  as  required  by  the  Inspector 
Generel  .\ct  .A.mendmei!ts  of  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
KaLhlaen  Turco  (telephone:  202/395- 
6911).  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  a  copy  of  the  1994  List 
of  Designated  Federal  Entities  and 
Federal  Entities,  which  the  Office  of 
Management  and  Budget  (OMBj  is 
required  to  publish  annually  under  the 
Inspector  Gt^neral  Act  Amendments  of 
1988C5U.S.C.  app.  3). 

The  List  is  divided  into  two  groups: 
Designated  Federal  Entities  and  Federal 
Entities.  The  Designated  Federal  Entities 
are  required  to  establish  and  maintain 
Ofncas  of  Inspector  Gsnerai.  The  31 
Designated  Federal  Entities  are  as  listed 
in  the  Inspector  General  Act 
Amendments  of  1988.  This  is  two  less 
than  the  original  33  Designated  Federal 
Entities  because  two  were  designated  as 
Establishment  Agencies  in  1994. 

Federal  Entities  are  required  to  report 
annually  to  earJh  House  of  the  Congress 
and  tbe  0MB  on  audit  and  investigative 
activities  in  their  organizations.  Federal 
Entities  are  defined  as  "anv  Go\'emn>ent 
controlled  cor|)orati9n  [within  the 
meaning  of  section  103(1)  of  title  5, 
United  Stales  Code),  any  Go\'emment 
controlled  corporation  (within  the 
meaning  of  setition  103(2)  of  such  title), 
or  any  other  entity  in  the  Executive 
Brantii  of  the  government,  or  any 
independent  regulatory  agency"  other 
th^in  the  Executive  Office  of  the 
President  and  agencies  with  statutory- 
Inspectors  General.  There  is  one 
addition  and  12  deletions  in  the  1994 
list  from  the  1993  list. 


IMI 


The  List  was  prepared  in  consultation 
with  the  U.S.  General  Accounting 
Office. 

)o)m  B.  Artlmr, 
Aasistant  Director  for  AdminiBtmtion. 

Herein  follows  tiie  text  of  the  1994 
List  of  Designated  Federal  Entities  and 
Federal  Entities: 

1994  List  of  Designated  Federal  Entities 
and  Federal  Entities 

Public  Law  100-504.  The  Inspector 
General  Act  Amendments  of  1988 
require  the  Office  of  Management  and 
Budget  to  publish  a  list  of  "Designated 
Federal  Entities"  and  "Federal  Entities" 
and  the  heads  of  surJi  entities. 
Designated  Federal  Entities  were 
required  to  establish  Offices  of  Inspector 
General  before  April  17. 1989.  Federal 
Entities  are  required  to  report  annually, 
by  October  31st.  to  each  House  of  the 
Congress  and  the  Office  of  Management 
and  Budget  on  audit  and  investigative 
activities  in  their  organizations. 

Designated  Federal  Entities  and  Entity 
Heads 

1.  Amtrak — Chairperson 

2.  Appalachian  Regional  Commission — 
Federal  Co-Chairperson 

3.  The  Board  of  Governors,  Federal 
Reserve  System — Chairperson 

4.  Board  for  International 
Broadcasting — Chairperson 

5.  Commodity  Futures  Trading 
Commission — Chairperson 

6.  Consumer  Product  Safety 
Commission — Chairperson 

7.  Corporation  for  Public  Broadcasting — 
Board  of  Ehrectors 

8.  Equal  EmplojTnent  Opportunity 
Commiission — Chairperson 

9.  Farm  Credit  Administration — 
Chairperson 

10.  Federal  Communications 
Commission — Chairperson 

11.  Federal  Election  Commission — 
Chairperson 

12.  Federal  Housing  Finance  Board — 
Chairperson 

13.  Federal  Labor  Relations  Authority — 
Chairperson 

14.  Federal  Maritime  Commission — 
Chairperson 

1.").  Federal  Trade  Commission — 
Chairperson 

16.  Interstate  Commerce  Commission — 
Chairperson 

17.  Legal  Services  Corporation — Board 
of  Directors 

18.  National  Archives  and  Records 
Administration — Archivist  of  the 
United  States 

19.  National  Credit  Union 
Administration — Board  of  Directors 

20.  National  Endowment  for  the  Arts — 
Chairperson 

21.  National  Endowment  for  the 
Humanities— Chairperson 
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22.  National  Labor  Relations  Board — 
Chairperson 

23.  National  Science  Foundation — 
National  Science  Board 

24.  Panama  Canal  Commission — 
Chairperson 

25.  Peace  Corps — Director 

26.  Pension  Benefit  Guaranty 
Corporation^Zhairperson 

27.  Securities  and  Excnange 
Commission — Chairperson 

28.  Smithsonian  Institution — Secretary 

29.  Tennessee  Valley  Authority — Board 
of  Directors 

30.  United  States  International  Trade 
Commission — Chairperson 

31.  United  States  Postal  Service — 
Postmaster  General 

Federal  Entities  and  Entity  Heads 

1.  Administrative  Conference  of  the 
United  Slates — Chairperson 

2.  Advisory  Commission  on 
Intergovernmental  Relations — 
Chairperson 

3.  Advisory  Council  on  Historic 
Preservation — Chairperson 

4.  African  Development  Foundation — 
Chairperson 

5.  American  Battle  Monuments 
Commission — Chairperson 

6.  Architectural  and  Transportation 
Barriers  Compliance  Board — 
Chairperson 

7.  Armed  Forces  Retirement  Home — 
Board  of  Directors 

8.  Barry  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation — Chairperson 

9.  Chemical  Safety  and  Hazard 
Investigation  Board — Chairperson 

10.  Christopher  Columbus  Fellowship 
Foundation — Chairperson 

11.  Commission  for  the  Presen'ation  of 
America's  Heritage  Abroad — 
Chairperson 

12.  Commission  of  Fine  Arts — 
Chairperson 

13.  Commission  on  Civil  Rights — 
Chairperson 

14.  Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled — 
Chairperson 

15.  Defense  Nuclear  Facilities  Safety 
Board — Chairperson 

16.  E)elaware  River  Basin  Commission — 
U.S.  Commissioner 

17.  Export-Import  Bank — President  and 
Chairperson 

18.  Farm  Credit  System  Insurance 
Corporation — Board  of  Directors 

19.  Federal  Financial  Institutions 
Examination  Council  Appraisal 
Subcommittee — Chairperson 

20.  Federal  Mediation  and  Conciliation 
Service — Director 

21.  Federal  Mine  Safety  and  Health 
Review  Commission — Chairperson 

22.  Federal  Retirement  Thrift 
Investment  Board— Oiairperson 


23.  Franklin  Delano  Roosevelt  Memorial 
Commission — Chairperson 

24.  Harry  S.  Truman  Scholarship 
Foundation — Chairperson 

25.  Institute  of  American  Indian  and 
Alaska  Native  Culture  and  Arts 
Development —  Chairperson 

26.  Institute  of  Museum  Services — 
Board  of  Directors 

27.  Inter-American  Foundation — 
Chairperson 

28.  Interstate  Commission  on  the 
Potomac  River  Basin — Chairperson 

29.  James  Madison  Memorial 
Fellowship  Foundation — Chairperson 

30.  Japan-U.S.  Friendship 
Commission — Chairperson 

31.  Marine  Mammal  Commission — 
Chairperson 

32.  Martin  Luther  King,  Jr.  Federal 
Holiday  Commission — Chairperson 

33.  Merit  Systems  Protection  Board — 
Chairperson 

34.  National  Capital  Planning 
Commission---Chairperson 

35.  National  Commission  on  Libraries 
and  Information  Science — 
Chairperson 

36.  National  Council  on  Disability — 
Chairperson 

37.  National  Endowment  for 
Democracy — Chairperson 

38.  National  Gallery  of  Art— Board  of 
Trustees 

39.  National  Mediation  Board — 
Chairperson 

40.  National  Transportation  Safety 
Board — Chairperson 

41.  Neighborhood  Reinvestment 
Corporation — Chairperson 

42.  Nuclear  Waste  Technical  Review 
Board — Chairperson 

43.  Occupational  Safety  and  Health 
Review  Commission — Chairperson 

44.  Office  of  Government  Ethics — 
Director 

45.  Office  of  Navajo  and  Hopi  Indian 
Re  1  ocati  on — Ch  ai  rperson 

46.  Office  of  Special  Counsel — Special 
Counsel 

47.  Office  of  the  Nuclear  Waste 
Negotiator — Negotiator 

48.  Offices  of  Independent  Counsel — 
Independent  Counsels 

49.  Overseas  Private  Investment 
Corporation— Board  of  Directors 

50.  Pennsylvania  Avenue  Development 
Corporation — Chairperson 

51.  Postal  Rate  Commission — 
Chairperson 

52.  Selective  Service  System — Director 

53.  State  Justice  Institute — Director 

54.  Susquehanna  River  Basin 
Commission — U.S.  Commissioner 

55.  Trade  and  Development  Agency — 
Director 

56.  Thrift  Depositor  Protection 
Oversight  Board — Chairperson 

57.  U.S.  Enrichment  Corporation — 
Chairperson 


58.  U.S.  Holocaust  Memorial  Council — 
Chairperson 

59.  U.S.  Institute  of  Peace— Chairperson 

60.  Woodrow  Wilson  International 
Center  for  Scholars — Board  of 
Trustees 
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PEACE  CORPS 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Peace  Corps. 
ACTION:  Notice  of  submission  of  public 
use  form  review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C; 
Chapter  35),  the  Peace  Corps  has 
submitted  to  the  Office  of  Management 
and  Budget,  a  request  to  approve  the  use 
of  the  Medical  History  and  Examination 
Forms  through  July  30,  1997.  All 
applicants  for  service  in  the  Peace  Corps 
must  undergo  physical  and  dental 
examinations  prior  to  service.  The 
results  of  these  examinations  are  used  to 
ensure  that  the  applicants  will,  with 
reasonable  accommodation,  be  able  to 
serve  in  Peace  Corps  without 
jeopardizing  their  health.  The  Peace 
Corps  Office  of  Medical  Services  (VS/ 
MS)  is  responsible  for  the  collections 
and  review  of  applicant  medical 
information. 

Information  About  the  Forms 

Agency  Address:  Peace  Corps,  1990  K 
Street,  NW.,  Washington.  DC  20526. 

Title:  Medical  History  and 
Examination  Forms. 

Type  of  Request:  Approval  of  Use. 

Frequency  of  Collection:  One  time  per 
respondent. 

Description  of  Respondent:  All 
individuals  who  are  nominated  and/or 
invited  for  Peace  Corps  Service  and 
their  physicians. 

Estimated  Number  of  Hours  for 
Respondents  to  Furnish  Information: 
22.5  minutes  each  (average  of  30 
minutes  for  Medical  Examination 
Section  and  15  minutes  for  Medical 
History  Section). 

Respondent's  Obligation  to  Reply: 
Required  for  entrance  into  the  Peace 
Corps. 

Comments:  Telephone  comments  on 
this  proposal  should  be  directed  to  Jeff 
Hill,  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  Mr.  Hill  may  be  called  at  (202) 
395-7340.  A  copy  of  the  form  may  be 
obtained  from  David  Gootnick,  M  D., 
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Office  of  Medical  Services,  Peace  Corps, 
1990  K  Street.  NW,  Washington,  DC 
20526.  Dr.  Gootnick  may  be  called  at 
(202)  606-3512. 

This  is  not  a  request  to  which  44 
U.S.C.  3504(h)  applies.  This  notice  is 
issued  rn  Washington.  DC,  on  August 
18,  1994. 

Acting  Director,  Office  of  Administrative 
Services. 

(PR  Doc.  94-20732  Filed  a-23-d4;  6:43  am] 
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POSTAL  SERVICE 

Presort  Accuracy  VaHdation  and 

CVBlHairon  IfAVCi 

agency:  Postal  Service. 

ACnOtt:  Notice  of  establishment  of 

program. 

summary:  This  notice  adopts  standards 
for  the  Presort  Accuracy  Validation  and 
Evaluation  (PAVE)  Program. 

EFFECTIVE  DATE:  August  24.  1994. 
FOR  FURTHER  IMFORMATtON  CONTACT: 
George  T.  Hurst,  (202)  268-5232.  or 
Lynn  Martin,  (202)  268-5176. 
SUPPLEMENTARY  INFORMATION:  On  May 
23, 1994,  the  Postal  Service  published 
in  the  Federal  Register  proposed 
standards  for  the  Presort  Accuracy 
Validation  and  Evaluation  (PAVE) 
Program  (59  FR  26609-26614).  PAVE 
was  proposed  as  a  voluntary  program  in 
which  the  Postal  Service  would,  upon 
request,  provide  testing  for  certain 
categories  of  presort  software  and 
hardware  products  to  determine  their 
accuracy  in  sorting  address  information 
according  to  the  mailing  standards  of 
the  Domestic  Mail  Manual  PMM).  This 
program  would  assure  those  using 
presort  software  packages  that  a  PAVE- 
certifled  product,  if  used  properly, 
would  have  the  capability  of  performing 
its  intended  function  according  to  the 
current  mailing  standards  of  the  Po.stal 
Service. 

The  deadline  for  submitting 
comments  on  the  proposed  program  was 
June  15. 1994.  All  comments  received  or 
mailed  by  that  date  have  been 
considered. 

The  Postal  Service  received  comments 
on  the  proposed  program  from  five 
different  commenters.  On  the  basis  of 
the  comments  received,  the  Postal 
Service  has  decided  to  adopt  the  PAVT 
Program  as  proposed. 

Evaluatiwi  af  Camments  Keceived 

One  commenter  commented  that 
optical  character  readers  (OCRs)  should 
be  tested  by  electronic  media  rather 


than  the  proposed  physical  test  deck 
because  manufacturers  of  OCR 
equipment  and  software  cannot  control 
the  additional  manual  preparation  that 
must  accompany  their  process  to 
prepare  actual  mailings. 

Most  OCR  software  has  parameter 
settings  allowing  users  to  assign  certain 
groupings  of  mail  to  specific  sort  or 
stacker  bins  on  the  machine.  Once  mail 
is  processed  through  the  OCR,  operators 
must  manually  remove  the  groupings 
from  these  bins  and  further  arrange 
them  into  a  properly  packaged  and/ or 
trayed  mailing.  An  electronic  test  file 
could  be  used  to  evaluate  an  OCR's 
software  logic  for  sorting  addresses  to 
bin-type  designations.  However,  this 
test  would  not  be  a  true  test  of  the 
ability  ai  the  presort  software  to  follow 
accurately  all  the  presort  standards  of  a 
specific  category;  moreover,  the  test 
would  not  indicate  whether  the 
hardware  could  follow  the  sortation 
logic  being  tested.  For  these  reasons,  the 
Postal  Service  has  determined  that  the 
use  of  a-physical  test  deck  of  actual 
mailpieces  for  PAVE  testing  of  OCRs  is 
a  more  relevant  measurement  of  an 
OCR's  overall  capabilities.  Although 
such  a  test  will  require  additional 
manual  intervention  to  complete,  this 
too  is  a  useful  indicator  of  the  software/ 
hardwaie  developer's  understanding  of 
presort  standards. 

One  commenter  stated  that  there 
should  be  mailer  or  user  PAVE 
certific^on  in  addition  to  certification 
at  the  developer  or  manufacturer  level. 

The  Postal  Service  has  determined 
that  too  many  users  of  presort  software 
and  hardware  products  exist  to  attempt 
to  certify-  them  all  under  this  type  of 
program.  Although  it  is  imderstood  that 
individuals  can  misuse  even  the  best  of 
software  or  hardware,  the  resources 
needed  to  evaluate  the  volume  of 
potential  end  users  of  such  products 
would  not  be  cost  effective.  Because 
misuse  of  a  PAVE-certified  presort 
product  could  result  in  presort  errors, 
the  Postal  Service  does  not  propose  to 
grant  unique  rate  eligibility  to  users  of 
PAVE-certified  products,  the  Postal 
Service  will  continue  to  verify  presort 
rate  eii^bility  as  it  is  done  today  and  to 
pursue  other  options  for  evaluation  of 
presort  product  end  users. 

Referring  to  the  physical  OCR  test 
deck,  one  commenter  inquired  about  the 
availability  of  labels  and  tray  tags.  In 
addition,  this  commenter  inquired  about 
the  information  that  would  be  required 
on  packages  and  tray  labels. 

PAV^  Program  standards  will  require 
that  an  OCR  examinee  presort,  package 
(if  appropriate),  tray,  and  return  the 
physical  test  deck  to  the  Postal  Service 
National  Cu.stomer  Support  Center  as 


though  the  examinee  were  submitting 
an  actual  mailing.  Thus  the  information 
printed  on  packages  and  tray  labels 
must  conform  to  the  information 
required  by  the  DMM  standards  for  the 
specific  presort  category  being 
evaluated.  PAVE  Program  participants 
will  be  able  to  obtain  the  same  labels, 
tray  tags,  and  other  mail  preparation 
supplies  as  all  mailers  are  authorized 
from  post  offices. 

Two  commenters  stated  that  PAVE 
participants  would  likely  have  difficulty 
determining  when  a  change  to  a  presort 
product  was  significant  enough  Is 
warrant  recertification.  The  commenters 
stated  that  the  proposed  guidelines  do 
not  cover  the  variety  of  relatively 
insignificant  changes  that  might  be 
made  to  presort  products  in  any  specific 
year.  One  commenter  stated  that  the  use 
of  a  toll-free  telephone  number  to 
determine  the  significance  of  presort 
product  changes  would  be  a  good  idea. 

PAVE  Program  standards  note  that  a 
change  significant  enough  to  necessitate 
recertification  would  be  a  key  alteration 
of  the  basic  sortation  logic  of  a  presort 
product;  a  major  change  in  the  content, 
layout,  format,  or  availability  of 
computer-generated  documentation  or 
facsimiles;  or  a  modification  that  caused 
significant  differ^^nces  in  software 
operator  use.  Changes  of  less 
significance  would  not  require 
recertification.  The  significance  of  some 
changes  may  require  additional 
evaluation  to  determine  whether 
recertification  is  warranted.  The  Postal 
Service  will  establish  a  toll-free 
telephone  number  to  share  information 
with  presort  product  developers  about 
the  types  of  changes  that  would  require 
a  product  to  be  recertified  under  PAVE. 
In  addition,  the  Postal  Service  will 
begin  to  assemble  and  maintain  a  list  of 
presort  product  alterations  previously 
ruled  on  for  their  significance  toward 
requiring  recertification.  Once 
developed,  this  list  will  be  made 
available  to  customers  on  request. 

Two  commenters  requested  that  tests 
be  included  for  first-  and  third-class  flat- 
size  barcoded  categories,  and  one 
commenter  inquired  about  a  physical 
test  deck  for  flats-processing  OCRs. 

The  Postal  Service  has  decided 
initially  to  test  the  categories  noted  in 
the  original  proposal  as  follows: 

(1)  Presorted  fh^t-class  letter-sizej 

(2)  First-  and  third-class  barcoded 
letter-size; 

(3)  Second-class  presort  flat-size 
(carrier  route.  3/5  digit,  and  basic); 

(4)  Third-class  presort  letter-size  (3/5 
digit  and  basic);  and 

(5)  Third-class  carrier  route  presort  . 
flat-size. 


IMi 
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The  Postal  Service  has  determined 
that  these  categories  provide  a  wide  yet 
manageable  range  of  presort  categories 
most  often  Msed  for  the  initial  test  cj'cle. 
Tbough  not  able  to  test  all  presort 
categories  every  year,  the  Postal  Service 
intends  to  include  new  testing 
categories  in  future  years.  The  inclusion 
of  more  testing  categories  of  flats  will  be 
e.xamined  at  a  later  date.  The  future 
selection  of  a  physical  test  deck  category 
for  flats  barcoding  OCRs  will  also  be 
dfcierred  to  a  later  date  and  will  then  be 
evaluated  based  on  the  number  of  such 
machines  in  use  by  the  mailing  industry 
at  that  time. 

Also  inquiring  about  the  physical  test 
deck,  one  commenter  wanted  to  know 
where  the  barcode  would  be  printed  on 
the  test  piece  to  determine  whether 
equipment  adjustments  would  be 
necessary.  In  addition,  this  same 
commenter  wanted  to  know  how 
equipment  that  could  not  read  barcodes 
would  be  certified. 

The  physical  test  deck  for  OCRs  used 
in  the  initial  test  cycle  will  have 
addresses  and  barcodes  printed  on 
inserts  to  appear  through  window 
envelopes  in  the  lower  right  comer.  The 
characters  of  the  recipient's  address  will 
be  of  Gothic  Text  font  in  10-point  type; 
the  same  Helvetica-type,  OCR-readable 
font  used  in  the  physical  test  deck  for 
Postal  Service  Multiline  Accuracy 
Support  System  (MASS)  certification. 
Barcodes  will  be  printed  below  the 
address  on  the  insert  in  the  lower  right 
barcode  clear  zone  as  noted  in  Domestic 
Mail  Manual  C840.2.7.  The  addresses 
and  barcodes  will  use  black  ink  on  a 
white  background  to  establish  the  best 
readability  conditions  practicable. 
Participants  will  be  notified  if  any 
change  to  this  format  is  adopted  for 
subsequent  test  cycles. 

One  commenter  stated  that  advance 
knowledf.',e  of  ZIP  Code  ranges  used  in 
the  physical  test  deck  would  be 
beneficial  for  individual  users  of  OCRs. 
The  cx)mmenter  also  slated  that  many 
OCR  users  develop  local  sort  schemes  to 
perform  finer  sortations  of  local  mail  in 
fewer  passes  on  their  equipment.  These 
sort  schemes  are  based  on  mail  volume 
for  specific  geographical  areas  and 
cannot  efficiently  handle  a  wide  variety 
of  ZIP  Codes.  The  commenter  stated  that 
advanced  knov^-tedge  of  ZIP  Code  ranges 
used  in  the  physical  test  deck  would 
allow  such  users  time  to  reprogram  their 
sort  schemes  to  handle  tlie  ZIP  Codes 
tx)ntained  in  the  test. 

As  noted,  the  Postal  Service  does  not 
plan  to  offer  PAVE  testing  to  the  end 
users  of  presort  products.  However, 
manufacturers  of  presort  products  may 
share  this  same  concern.  Because  the 
PAVE  test  cycle  is  relatively  lengthy. 


running  from  August  to  the  end  of 
December,  participants  can  obtain 
information  on  ZIP  Code  ranges 
essentially  5  months  in  advance  of  tl»e 
certification  deadline  by  ordering  the 
tests  as  soon  as  they  become  available. 
The  Postal  Service  has  determined  that 
this  is  sufficient  advance  notice  of 
testing  information  to  accommodate  all 
participants. 

One  commenter  wanted  to  know  how 
the  Postal  Service  will  grade  physical 
test  decks.  This  same  commenter 
wanted  to  know  what  would  be 
considered  a  passing  grade. 

Physical  test  decks  will  be  graded  the 
same  as  electronic  test  files  except  that 
proper  tray  preparation  will  also  be 
evaluated.  Examinees  will  be 
responsible  for  ensuring  the  accuracy  of 
the  presort,  the  accuracy  of  the 
supporting  documentation  required  to 
accompany  the  mailing  statement,  and 
the  accuracy  of  hard  copy 
documentation  to  support  the  accurate 
sortation  and  rate  application  oi  the 
mailpieces  in  the  test  decL  The  entire 
test  deck  must  be  presorted,  traved. 
labeled,  and  appropriately  documented, 
without  error,  according  to  the 
standards  of  the  DMM.  to  obtain  P.'^VE 
certification. 

One  commenter  wanted  to  know 
whether  PAVE  certification  obtained  on 
one  model  of  OCR  equipment  would  be 
transferable  to  similar  OCR  models 
offered  by  the  same  developer  or 
manufacturer. 

Just  as  different  versions  of  presort 
software  will  have  to  be  individually 
PAVE-certified,  the  Postal  Service  has 
determined  that  different  models  of 
hardware  will  also  require  individual 
certification.  Although  different 
hardware  models  from  a  single 
manufactv.-->T  may  share  the  same 
software  and  similar  hardware  sorting 
mechanisms,  if  the  manufacturer  of  a 
piece  of  equipment  determines  that 
enough  difference  exists  between  it  and 
another  product  to  assign  the  equipment 
a  unique  model  number  or  name,  the 
Postal  Ser\'ice  will  treat  the  product  as 
a  different  piece  of  equipment  requiring 
its  own  PAVE  certification.  This  is 
consistent  with  Postal  Seri'ice 
certification  programs  for  address 
matching  accuracy  and  barcxide  qualitv. 

One  commenter  inquired  whether 
po.stal  personnel  will  be  required  to 
observe  the  pro(.:essing  o!  tlie  physical 
test  deck. 

The  Postal  Service  has  no  plans  at  this 
time  to  conduct  on-site  observation  of 
the  processing  of  the  test  decks  but  may 
re-evaluate  its  position  on  this  i.ssue  in 
the  future  if  it  apf>ears  that  on-site 
observation  is  needed  to  ensure  the 
integrity  rf  the  test. 


One  commenter  stated  that  OCR 
equipment  cannot  document  overHow 
trays  because  the  operator  must  decide 
how  much  mail  will  flow  to  the  final 
tray  ami  physically  place  that  mail  in 
the  tray.  This  undocumeijted  overflow 
makes  some  of  the  PAXT  Tests 
irrelevant. 

As  previously  noted,  the  Postal 
Service  recognizes  that  some  manual 
intervention  will  be  required  to 
complete  the  PAVE  test  deck  for  OCRs. 
Thus,  individuals,  rather  than  the 
Sf)ecific  equipment  or  software  being    ' 
tested,  may  in  some  instances  determine 
the  final  placement  of  mailpieces  in 
trays  including  overflow  trays.  Although 
non-OCR  presort  software  can  adhere  to 
tray  volume  parameters  established  in 
the  electronic  PAVE  test  files  and 
develop  overflow  trays  of  predictable 
volume.  OCRs  have  difficulty 
determining  exact  tray  volume  because 
the  operator  makes  this  decision 
independent  of  the  equipment.  For  this 
reason,  the  PAVE  certification  process 
does  not  require  that  OCR  examinees 
provide  computer-generated  volume 
reports  for  such  trays.  However,  manual 
documentation  of  overflow  traj-s  will  be 
required  to  meet  the  DMM 
documentation  requirements. 

One  commenter  stated  that  because 
the  address  matching  process  of  the 
MLOCR  is  supposed  to  be  turned  off  for 
PAVE  processing  of  the  physical  test 
deck,  further  clarification  is  needed  to 
understand  how  to  report  5-digit,  9- 
digit,  and  delivery  point  barcodes  and 
numeric  ZIP  Codes  in  the  resuhs.  In 
addition,  this  commenter  wanted  to 
know  why  the  test  will  require  the 
reporting  of  9-digil  barcodes,  which  are 
not  acceptable  exce^  for  barcode  rates 
for  flats. 

Electronic  test  files  for  PA\'E  will 
contain  some  addresses  with  5-digit  ZIP 
Codes  and  sooae  addresses  with  ll-digit 
numeric  ZIP  Code  infOTination  (5-digit 
ZIP  Code.  4-digit  add-on.  and  2-digit 
delivery  point  code).  Address  matching 
mechanisms  are  not  required  to  process 
these  files  and  should  not  be  used  to 
determine  the  completeness  of  the 
address  infonsation.  Examinees  should 
treat  the  S-digit  addresses  as  noncodable 
and  sort  thera  as  pieces  that  do  not 
qualify  for  barcode  rates,  while  treating 
the  ll-digit  addresses  as  correctly  coded 
qualifjing pieces.  Similarly,  the 
ph\-sical  test  decks  for  PAVT  testing  of 
OCRs  contain  pieces  that  have  5-digit 
barcodes  and  p)€ces  that  have  compiete 
delivery  point  barcodes.  The  5-digit 
barcoded  pieces  in  the  OCR  test  decks 
have  corresponding  5-digit  ZIP  Codes  in 
thf*  address  The  delivery  point 
barcoded  pieces  in  these  test  decks  have 
» orresponding  ll-digit  numerics  printed 
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in  the  address  (5-digit  ZIP  Code,  4-digit 
add-on,  and  the  2-digit  delivery  point 
code — the  correction  character  is  not 
given  numerically,  but  is  included  in 
the  actual  barcode  on  the  piece).  The  5- 
digit  numeric/barcoded  pieces  are  to  be 
treated  as  nonqualifying,  whereas  the 
11-digit  (delivery  point  barcoded)  pieces 
are  to  be  treated  as  qualifying  for  the 
barcode  rate.  Although  addresses  in  the 
PAVE  test  files  have  been  selected  so 
that  matching  or  "cleansing"  processes 
should  not  corrupt  test  results,  it  is 
recommended  that  they  not  be  used. 
PAVE  certification  does  not  require  the 
Identification  and  reporting  of  9-digit 
barcodes. 

Two  commenters  expressed  concern 
about  the  time  fiame  established  for 
returning  test  results,  stating  that  more 
time  may  be  required  to  reprocess  PAVE 
tests  if  the  first  test  failed. 

Even  though  the  Postal  Service  has 
established  November  15  through 
December  15  as  the  period  for  official 
evaluation  and  response  of  PAVE  test 
results,  it  will  strive  to  evaluate  tests  on 
receipt  and  provide  results  as  quickly  as 
possible  to  participants.  The  Postal 
Service  will  pay  particular  attention  to 
examinees  whose  tests  cannot  be 
oartified  so  that  those  examinees  can  be 
provided  as  much  Ume  as  possible  for 
retesting. 

Two  commenters  suggested  that  the 
timing  of  the  PAVE  cycle  may  conflict 
with  a  relatively  busy  season  in  the 
mailing  industry.  Both  commenters 
recommended  that  the  Postal  Service 
adhere  to  the  current  suggested  time 
fiames  but  remain  flexible  to  re-examine 
this  issue  in  the  future. 

The  Postal  Service  has  determined 
that  for  1994,  the  PAVE  cycle  will  begin 
immediately,  and  end  with  the 
December  31  retesting  deadline. 
However,  the  Postal  Service  will  remain 
open  to  futuie  recommendations  to  shift 
the  PAVE  cycle  lo  meet  industry  needs. 

After  considering  these  comments,  the 
Postal  Service  has  determined  to 
implement  the  PAVE  Program,  effective 
immediately,  as  described  in  the 
Federal  Register  notice  published  on 
May  23, 1994  (59  FR  26609-26614).  To 
obtain  detailed  information  on 
participation  in  PAVE,  presort  product 
developers  may  request  the  PAVE 
Program  Technical  Guide  from  the 
Postal  Service  National  Customer 
Support  Center  by  calling  1-800-331- 
5746,  extension  651  or  454.  Participants 
may  use  the  PAVE  order  form,  included 
in  that  guide,  to  order  PAVE  tests. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
IFR  Doc.  94-20781  Filed  8-23-94;  8:45  am] 

MLUNO  COM  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34538;  File  No.  SR-CHX- 
94-07] 

August  17, 1994. 

SelfiRegulatory  Organizations: 
Chieago  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Utilization  of  Exempt  Credit 
by  Market  Makers. 

On  March  15. 1994,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(1^(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  ^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Interpretation  and  Policy  :01io 
Article  XXXIV,  Rule  17,  which  governs 
utiliEation  of  exempt  credit  ^  by  market 
makers. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34256  (June 
24, 1994),  59  FR  33805  (June  30, 1994). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

Under  Article  XXXIV,  Rule  17, 
Exchange  members  registered  as  equity 
market  makers  *  are  deemed  to  be 
specialists  for  purposes  of  the  Act  and 
thusmay  obtain  exempt  credit  to 


•  IS  U.S.C.  78s(b)(l)  (1988). 

»17CFR  240.196-4  (1991). 

'  A|  used  herein,  exempt  credit  means  good  faith 
margki,  as  defined  under  Regulation  T  of  the  Board 
of  Goveniors  of  the  Federal  Reserve  System.  See 
infra,  note  5. 

*R«gistered  market  makers  must  engage  in  a 
courat  of  dealings  reasonably  calculated  to 
contribute  to  the  maintenance  of  fair  and  orderly 
marktt,  and  shall  not  enter  into  transactions  or 
make  bids  or  offers  inconsistent  with  such  a  course 
of  dealings.  See  Article  XXXJV,  Rule  1.  Al^er 
approval  of  their  registration,  market  nukers  are 
assigaed  particular  securities:  50%  of  their 
ouarttrly  share  volume  must  be  in  issues  to  which 
they  are  assigned.  See  Interpretation  and  Policy  .01 
to  Article  XXXIV.  Rule  3.  At  the  request  of  a  floor 
broker,  a  registered  market  maker  must  make  a  bid 
or  offtr  in  an  assigned  security  or  must  accept  and 
guarantee  execution  of  an  agency  order  for  100 
share*.  See  Article  XXXIV.  Rule  2  and 
Interpretation  and  Policy  .02  to  Rule  17. 

°  Under  Regulation  T.  a  creditor  may  extend  good 
faith  Btargin  for  any  long  or  short  position  in  a 
security  in  which  a  specialist  makes  a  market.  See 
12  CFR  220.12(b)(3).  Regulation  T  defines  "good 
faith  margin"  as  the  amount  of  margin  which  a 
creditor,  exercising  sound  credit  judgment,  would 
custoviarily  require  for  a  specified  security  position 
and  which  is  established  without  regard  to  the 
customer's  other  assets  or  securities  positions  held 
in  connection  with  unrelated  transactions.  See  12 
CFR  220.2(k).  See  also  Article  X.  Rule  3(c)(6)(A)  of 
the  CHX  Rules.  Good  faith  margin  does  not  mean, 
however,  that  no  margin  deposit  is  required.  See, 
e.g..  letter  from  Michael  A.  Macchiaroli.  Assistant 
Director.  Division  of  Market  Regulation,  SEC.  to 
Mary  L.  Bender,  First  Vice  President,  Division  of 


finance  their  market  maker 
transactions.'  To  qualify  for  exempt 
credit  financing.  Interpretation  and 
PoUcy  .01  to  Rule  17  imposes  a 
minimum  participation  requirement. 
Specifically,  50%  of  the  quarterly  share 
volume  which  creates  or  increases  a 
position  in  a  market  maker  account 
must  result  firom  transactions 
consummated  on  the  Exchange  ("50% 
volume  test").  Market  makers  who 
satisfy  the  50%  volume  test  are  entitled 
to  good  faith  margin  only  for 
transactions  initiated  on  the  floor  ^ 
where  the  position  was  established  as 
the  direct  result  of  bona  fide  equity 
market  maker  activity.* 

The  Exchange  proposes  to  amend  this 
interpretation  to  revise  the  means  by 
which  market  makers  can  satisfy  their 
minimum  participation  requirement, 
under  the  proposed  rule  change,  orders 
that  are  initiated  on  the  Exchange  floor 
but  are  sent  to  another  market  for 
execution  through  the  Intermarket 
Trading  System  ("ITS") »  will  count, 
along  with  transactions  consummated 
on  the  CHX,  towards  the  50%  volume 
test.  As  under  current  rules,  a  market 
maker  must  "clear  the  post"  i°  before 
routing  an  ITS  commitment  to  another 
market.  The  CHX  proposal  will  not 
affect  the  existing  restrictions  on  those 
transactions  by  a  market  maker  which 
may  qualify  for  exempt  credit 
treatment." 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  in  that  it  is  designed 
to  promote  just  and  equitable  principles 


Regulatory  Services,  Chicago  Board  Options 
Exchange,  dated  June  2. 1992. 

"For  further  discussion  of  restrictions  on  market 
maker  transactions,  see  infra  notes  7-8  and 
accompanying  text.  Market  makers  receive 
"customer"  margin  treatment  for  all  other   - 
transactions.  See  Article  X,  Rule  3  of  the  CHX 
Rules. 

'Interpretation  and  Policy  .01  prohibits  the  use' 
of  exempt  credit  where  market-niaker  orders  are 
routed  to  the  floor  from  locations  off  the  floor. 

■Pursuant  to  the  CHX  rules,  fwsitions  resulting 
from  options  exercises  and  assignments  do  not 
qualify  for  exempt  credit  treatment. 

■The  CHX  has  clarified  that  orders  initiated  on 
the  Exchange  floor  that  are  sent  to  another  market 
for  execution  through  any  means  other  than  ITS 
(e.g.,  through  terminals  with  direct  access  to  such 
Other  market's  systems)  will  not  count  toward  the 
50%  volume  test.  Telephone  conversation  between 
David  T.  Rusoff,  Attorney,  Foley  k  Lardner,  and 
Beth  A.  Stekler,  Attorney,  Division  of  Market 
Regulation,  SEC,  on  August  2, 1994. 

1°  Specifically,  before  sending  an  order  initiated 
on  the  Exchange  floor  to  another  market,  the  market 
maker  must  (1)  request  the  specialist's  quote  and  (2) 
make  a  bid  or  offer  at  the  post  for  the  price  and  size 
of  his  or  her  intended  interest.  Failure  to  clear  the 
post  properly  may  result  in  violation  of  just  and 
equitable  principles  of  trade  and  in  subsequent 
disciplinary  action.  See  Securities  Exchange  Act 
Release  No.  28638  (November  21, 1990),  55  FR  4973 
(November  30, 1990)  (File  No.  SR-MSE-90-07). 

"See  supra,  notes  7-fl  and  accompanying  text 
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of  trade,  to  remove  impeditDents  to  and 
perfect  the  mechanism  of  a  free  and 
open  maiicet  and  a  Bational  market 
system  and,  in  general,  to  protect 
investon  and  t^  pdilic  interest. 

The  Ck>inni3ssion  finds  that  the 
proposed  rule  change  is  consistent  with 
the  fequirements  of  the  Act  and  the 
rules  and  fegulations  thereunder 
applicable  to  a  naticuia]  securities 
exchange,  aiKi,  in  particular,  with  the 
requirements  of  Sections  6(b)  and 
11(b). '2  Ijj  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Section  G(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
raaiiipulative  acts  and,  in  general,  to 
protect  investors  and  the  public  intere^. 
The  Commissi  oa  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirement  of  Section  1 1  (b)  and 
Rule  llb-1  thereunder  "  that  specialist 
{i.e.,  market  maker)  transactions  must 
contribute  to  the  maintenance  of  fair 
and  orderly  markets. 

The  Commission  believes  that 
registered  market  makers  on  the 
Exchange  can  serve  an  important 
function  to  the  extent  that  ibey  add 
supplemental  depth  and  liquidity  to  the 
equity  market.  Under  the  CHX  rules, 
market  makers  are  subject  to  both 
affirmative  and  aegative  obligations'* 
and,  in  return,  are  accorded  certain 
privileges,  including  exempt  credit 
financing.  For  that  reason,  it  is  critical 
that  only  those  members  who  are 
engaged  in  bona  fide  equity  market 
maker  activity  qualify  for  favorable 
margin  treatment  under  the  Act.  The 
Exchange's  50%  volume  test  represents 
an  adequate  means  to  ensure  that  the 
margin  rules  are  not  circumvented  and 
that  CHX  market  maker  activity  is 
consistent  with  tlie  maintenance  of  fair 
and  orderly  markets. 

After  careful  review,  the  Commission 
has  concluded  that  the  proposed  rule 
f;hange,  if  appropriately  utilized,^^ 
should  continue  to  ensure  that  the 
purposes  behind  the  Exchange's 
minimum  participation  requirem.ib!Di  are 
met  whale,  at  the  same  time,  potentially 
i mproving  the  quality  of  the  CRX's 
markets.  The  Commission  agrees  with 
the  Exchange  that  a  market  maker  who 
initiates  an  order  on  the  floor  and  clears 
the  post  ^*  should  not  be  penalized  if 
there  is  no  interest  in  the  crowd  or  on 
the  limit  order  book  against  which  the 
market  maker's  order  can  be  executed 


and  if  the  spedahst  does  not  accept  that 
order  for  placemeot  in  the  book.''  The 
Commission  finds  that  it  is  reasonable 
for  the  CHX  to  assume  that  a  member 
who  makes  a  gpod  faith  effort  to 
participate  as  dealer  on  the  Exchange 
floor,  as  described  above,  is  engaged  in 
bona  fide  equity  market  maker  actiAdty, 
although  the  tran&aaion  ultimately  can 
be  consummated  only  by  exposing  the 
member's  order  to  all  interest  in  the 
national  market  s%'stem. 

Moreover,  to  the  extent  that  the 
Exchange's  current  interpretation  of  its 
50%  volume  test  may  represent  a 
disincentive  for  members  to  register  as 
market  makers,  particularly  in  less 
liquid  issues,  the  proposed  rule  change 
should  encourage  more  deaier 
participation.  This,  in  turn,  could  add 
depth  and  Uquidiry  to  tiie  iriarket  for 
CHX  traded  securities. 

For  the  above  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  will  help  to  ensure  t'iat 
market  maker  transactioiis  conlinue  to 
contribute  to  the  maintenance  of  fair 
and  -orderly  markets  w  hlle,  at  ilie  same 
tinK".  facilitating  dealer  pL.ticpati on.  L'l 
reaclung  that  conclusion,  the 
Commission  has  relied  on  the 
Exchange's  representaticii  that  it  has  the 
capability  tc  determirie  v-hether  raarket 
makers  clear  the  p^st  befD.'^  r:;ut:rig  an 
order  to  another  rr  akf  t,  bi.d  t2 
distinguish  ITS  orders  from  other  orders 
initiated  on  the  floor.'^  The 
Commission  requests  ll:at  the  Excliange 
monitor  hew  market  makers  satisfy  their 
miiiiiBum  participation  raqulrement 
and,  in  pa.*1icular,  what  percentagf  of 
the  Hflevant  transactions  are 
consummated  on  the  CliX.  If  the 
Exchange  finds  that  ITS  orders 
constitute  a  subEtanlial  portion  of  the 
orders  counted  towards  sctisfving  tlie 
50%  volume  test,  the  Commission 
would  question  whether  those  njembers 
actually  are  engaged  in  bona  fide  equity 
market  maker  activity  en-titlftd  to  exempt 
credit  and  would  expect  the  Exchange 
to  take  appropriate  action  to  respond  to 
the  Commissior,'s  concerns.'* 


'=15  U.S.C  78fa>)  and  78k(bl  (1988). 

"17CFR240.nb  1  (1991i. 

'*See  aupm.  note  4. 

''•  Scf  infra,  note  19  and  accorapuDving  lexl. 

'••  Sec  sufiTO.  note  10  end  accom(>anyin(;  text. 


"The  Ch9C  rules  requirt  the  specialii!  tc  accep' 
and  guarantee  execution  of  aet^ccy  orders  for  up  to 
2,099  sharei.  See  .\r.iCie  XX,  Rule  37.  According  lo 
the  Exchange,  howev^.  speJa'^sts  are  not  renutred 
to  accep!  a  prnfessiona!  order  that  doet  no'  bcttur 
thoir  martet.  Telephont;  conver.iaiior  between 
David  T  Rusaff,  Xttompv.  Koiey  &  J-ardner.  aiid 
Beth  A.  StekitT.  Atto'-ney.  Divisnn  of  Market 
Regulilion.  SEC.  on  Aiigi'si  2.  l<»4.  S«=  dio  Article 
X.>LX.  Rule  2  (defining  tbe  tern,  "profewiiona! 
order"). 

"•Teiephone  conversdtion  between  DeridT 
Runoff  Attonie>-.  FoJe\  Ik  Urtiner  anc  aetc  A. 
Stpkier.  Attorney.  Di*-i.sioc  of  Mfrke*  RBpuUj'ions. 
StC.  on  August  2. 1»94 

'"Thf  CHX  plans  tc  ;esup«  notict  tc  its. 
mRmbtirsfatp  describing  the  ruie  change,  irc'uuing 
the  Conuni.s.sion''.  rnnc^jui  aliaut  ;ii(  iippropnale 


Finally,  the  Commission  notes  that 
the  staff  of  tbe  Boaxl  of  Governors  of  the 
Federal  Reserve  System  ("Federal 
Reserve  Boaaxi")  bas  raised  no  objer^ion 
to  the  Commission's  approval  of  the 
proposal  based  on  the  Commission's 
belief  that,  pursuarrt  to  tbe  50%  volume 
test,  as  amended.  CHX  market  maker 
transactions  will  continue  to  contribute 
to  the  maintenanoe  of  a  fair  and  orderly 
market  and  are  consistent  with  the 
obligations  of  a  specialist  under  Secnion 
llofthe  Act.2" 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19fb)(2)  of  the  Act,^'  that  ihe 
proposed  rule  change  (SR-CHX-94-or) 
is  approved. 

For  the  Qimmissiou.  by  the  Div  iKJor.  uf 
Market  Reguiation.  pursi^^nt  to  df,i;gyti>d 
authority  .'^ 

Margaret  H.  McFarlacd, 
Deputy  Secretary: 

IFR  Doc.  94-20719  F'n'd  8-23-94;  {(  45  anil 
BIUJNO  CODE  »KM>1-M 

[Release  No.  14-34541;  Frte  No.  S»^-M.3SB- 
W-10] 

Self-Regulatory  Organizations: 
Municipal  Securities  Rulemaking 
Board;  Notice  ot  Frting  of  Proposed 
Rule  Change  Relating  to  Estabirshment 
of  Three  Business  Djy  Setttement 
Time  Frame 

.•\Li2ust  17.  1994. 

Pursuant  to  Suction  19;b)!l)  of  tbe 
Securities  and  Exciianpe  Act  of  1934 
("Act").'  notice  is  hereby  ^ven  that  en 
August  9,  ]&94,  tbe  Municipal 
Securities  Rulemaking  Br>ard  ("  MSR3") 
filed  with  the  Securities  and  Exriia-^e 
Commission  {"Commission")  a 
proposed  rule  chau^p  as  de-^crihed  in 
Items  1,  n,  and  III  beiow,  which  Items 
have  been  prepared  primari!\'  bv  the 
MSRB.  Tlie  Conunission  is  publi.siiing 
this  notice  to  solicit  comments  on  the 
proposed  ruie  change  from  interested 
persons. 

I.  Self-Regulatory  Orgaaizatiaa's 
Statement  of  tbe  Terms  of  Ssbstance  of 
the  Proposed  Rule  Change 

The  MSRB  her,  fled  proposed 
amendments  to  rule  G-IZ  on  Uniform 


use  r/  ITS  orders  lo  Sotisfy  liw  50'*  volumf  test  for 
thi;  extenMC".  o:  ejtempr  credit  leiephune 
Convf.'K.rior.  betwner  Itevid  T  Rusor!  .AttcrnFT 
holey  &  l^ardner.  and  Beth  A.  SteUer.  A'tDrnn- 
Division  01  Market  Reguiation.  SEC.  or  August  16. 
1994. 

'"Teiephnne  conversation  between  Sen"  Hoiz. 
Senior  .V.tomey.  Division  ofBankir.f  Si;  pen-it  ion 
and  Repulatior.  federa;  Reserve  Boa.-c.  acd  Bwth  A. 
Stpk)er.  .*.ttorD«   D:Wsior  c:  Marke'  Jw^uldti:.::. 
SEC.  or  June  23.  1994 

■"  15  i:.s.c  §  -eji(t.);:;  (laae;. 

"  17  CFR  2O0.3O-3(aKl2)  n«Wl). 
•15L:.SC^-B<i.'-.',:K19»8). 
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Practice  and  rule  G-15  on  Confirmation, 
Clearance  and  Settlement  of 
Transactions  with  Customers  to 
establish  three  business  days  as  the 
standard  settlement  time  fi^e  for 
regular-way  transactions  in  municipal 
securities.2  The  MSRB  requests  that  the 
Commission  delay  effectiveness  of  the 
proposed  rule  change  until  the  effective 
date  for  Rule  15c6-l  to  allow  the 
municipal  seciuities  market  to  convert 
to  three-day  settlement  simultaneously 
with  the  corporate  securities  market.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  MSRB  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Rule  15c6-l.  adopted  under  the  Act, 
institutes  a  national  goal  of  shortening 
the  standard  settlement  time  frame  for 
most  securities  transactions  to  three 
business  days  ("T+3  settlement").  The 
Commission  concluded  that  a  three-day 
settlement  cycle,  compared  to  the 
current  five-day  settlement  cycle,  would 
reduce  credit  and  liquidity  risks  and 
increase  efficiency  in  broker-dealer  and 
clearing  agency  operations.* 
Recognizing  the  differences  between  the 
corporate  and  municipal  securities 
markets  and  the  unique  role  the  MSRB 
has  in  overseeing  the  municipal 
securities  market,  the  Commission  did 


'On  Ociober  6. 1993.  the  Commission  adopted 
Rule  15c6-1  which  establishes  three  business  days 
instead  of  Hve  business  days  as  the  standard 
settlement  q^cle  for  most  broker-dealer  transactions. 
The  rule  becomes  effective  June  1. 1995.  Although 
municipal  securities  were  not  included  in  the  scope 
6f  Rule  15c6-l.  the  Commission  has  called  upon 
the  MSRB  to  take  all  steps  necessary  to  shorten  the 
routine  settlement  cycle  for  municipal  securities 
transactions  by  the  effective  date  of  SEC  RuJe  15c&- 
1.  Securities  Exchange  Act  Release  No.  33023 
(October  6.  1993).  58  FR  52891  ("Rule  15c6-1 
Adopting  Release"). 

'At  a  )uly  25, 1994,  meeting  hosted  by  SEC  staff, 
representatives  of  the'various  self-regulatory 
organizations  and  SEC  staff  discussed  the 
possibility  ofa  short  transition  period  during  June 
1995.  The  MSRB  will  file  additional  rule  changes 
if  necessary  to  obtain  consistency  with  the  final 
transition  plans  of  the  SEC  for  Rule  I5c6-l. 

'  Rule  15c6-l  Adopting  Relea.se  at  53. 


not  include  municipal  securities  within 
the  scope  of  Rule  15c6-1.5  The 
Commission,  however,  did  formally 
request  that  the  MSRB  undertake  a 
commitment  to  T+3  settlement  for 
municipal  securities  to  ensure 
consistency  in  settlement  cycles  in  the 
corporate  and  municipal  markets.? 

The  Commission  also  asked  that  the 
MSRB  provide  a  plan  for  implementing 
T+3  settlement  in  the  mimicipal 
securities  market.  In  March  1994,  the 
MSRB  provided  to  the  Commission  such 
a  plan,  the  Report  of  the  Municipal 
Securities  Rulemaking  Board  on  T+3 
Settleweit  for  the  Municipal  Securities 
Market  (March  17.  1994)C'T+3 
Report").  The  T+3  Report  discussed 
various  MSRB  actions  and  industry 
initiatives  that  the  MSRB  concluded 
were  necessary  for  a  successful 
conversion  to  T+3  settlement  in  the 
municipal  securities  market.'  The  Board 
is  continuing  to  work  to  ensure  that 
these  preparations  for  T+3  settlement 
are  b«ng  made  in  the  munici{)al 
securities  market. 

Currently,  "regular-way"  settlement  is 
defined  as  five  business  days  in  rules  G- 
12  on  Uniform  Practice  and  G-15  on 
Confirmation,  Clearance  and  Settlement 
of  Transactions  with  Customers.  The 
proposed  rule  change  will  redefine 
regular-way  settlement  as  three  business 
days  rather  than  five.  Tracking  the 
language  of  Rule  15c6-l(a),  the 
proposed  rule  change  will  allow 
altemete  settlement  timeframes  in  the 
secondary  market  by  agreement  of  the 
parties  on  a  case  by  case  basis.  However, 
these  agreements  must  be  reached  on 
each  individual  transaction  at  the  time 
of  trade;  dealers  will  not  be  able  to 
retain  T+5  settlement  as  a  standard 
practice.  The  proposed  rule  change  also 
will  amend  rule  G-15(d)(r)  relating  to 
institutional  customer  delivery 
instructions  on  DVP/RVP  settlements  to 
reflect  a  three-day  rather  than  five-day 
settlement  cycle.  The  proposed  rule 
changp  exempts  "when,  as  and  if 
issued"  transactions  from  the 
requimments  of  T+3  settlement. 
Currently,  when,  as  and  if  issued 
transqctions  are  not  settled  in  five 
business  days,  and  given  the  various 
actions  necessary  to  accomplish 
settlement  (or  "closing")  with  the  issuer 
of  municipal  securities,  the  MSRB  does 
not  believe  that  it  would  be  possible  to 


'  Ru  1«  1 5c6-l  Adopting  Release  at  35. 

"Letttr  from  Arthur  Levitt.  Chairman.  SEC.  to 
David  Qapp,  Chairman,  MSRB  (October  7, 1993). 

'  Spetifically,  the  report  identified  the  need  for 
improvfmeni  in:  (i)  comparison  rates  for  inter- 
dealer  transactions;  (ii)  confirmation/ 
acknowledgement  rates  for  delivery  vs.  payment 
and  receipt  vs.payment  transaaions:  and  (iii)  the 
use  of  book-entry  settlement. 


institute  a  three-day  settlement  cycle  for 
these  transactions.^ 

As  set  forth  in  Section  15B(b)(2KC)  of 
the  Act.s  the  MSRB  has  the  authority  to 
adopt  rules  to.foster  cooperation  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  municipal  securities;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities;  and  in  general,  tn 
protect  investors  and  the  public  interRst. 

The  MSRB  believes  that  the  proposed 
rule  change  will  facilitate  clearance  and 
settlement  of  municipal  securities  and, 
therefore,  is  consistent  with  the 
provisions  of  the  Act.  One  of  the 
MSRB's  top  priorities  for  the  municipal 
securities  market  is  the  improvement  of 
clearance  and  settlement  systems 
consistent  with  national  goals.*"  The 
Commission  also  has  indicated  its  belief 
that  efficient  clearance  and  settlement  of 
municipal  securities  requireis  that 
mimicipal  securities  have  the  same 
settlement  cycle  as  other  securities.  In 
the  Rule  15c6-l  Adopting  Release,  the 
Commission  made  several  observations 
relating  to  T+3  settlement  for  municipal 
securities.  The  release  noted: 

Over  fifty  commentators  favored  including 
municipal  securities  within  the  scope  of  the 
Rule.  Those  commentators  believe  that 
maintaining  separate  settlement  cycles  for 
corporate  and  municipal  securities  is 
unnecessary  and  would  impose  significant 
cost  and  operational  difficulties  on  industry 
participants.  *  •  •    Although  commentators 
have  raised  concerns  about  the  differences 
betw^een  municipal  and  other  debt  securities, 
the  Commission  believes  that  these 
differences  can  be  overcome.  *  *  *  In 
summary,  the  Commission  is  confident  that 
municipal  securities  dealers  and  market 
participants,  under  the  guidance  of  the 
MSRB,  can  accomplish  the  goal  of  shortening 
the  settlement  timeframe  by  two  business 
days  and  that  regujar-way  settlement  for 
municipal  securities  can  be  subject  to  the 
same  timetable  as  other  securities.' ' 

The  MSRB  concurs  with  the 
Commission's  finding  that  maintaining 
a  separate  settlement  cycle  for  corporate 
and  municipal  securities  is  uinnecessary 
and  would  impose  significant  cost  and 
operational  difficulties  on  industry 


•A  dealer  cannot  settle  with  a  customer  or 
another  dealer  prior  to  the  final  settlement  (or 
"closing")  of  the  issue  with  the  issuer.  The  closing 
date  with  an  issuer  is  dependent  upon  many  factors 
and  the  preparation  of  a  numlwc  of  closing 
docimients  and  caiuiot  necessarily  be  scheduled  '. 
within  three  days  after  trading  begins  in  an  issue. 

"15  U.S.C.  §78(>-2(b)(2)(C)(1988). 

'""Letter  to  the  SEC  on  Its  Proposed  Rule  on  T  ■^  3 
Settlement,"  MSRB  Beports  Vol.  13,  No.  3  (June 
1993)  at  11  and  "Automated  Clearance  and 
Settlement:  Rules  G-12  and  G-15,"  MSRBBepoHi 
Vol.  11,  No.  3  (September  1991)  at  3. 

"Rule  15C&-1  Adopting  Reloate at  36-38. 
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participants.  The  proposed  rule  change 
will  ensure  that  corporate  and 
municipal  securities  settlement  cycles 
are  consistent,  which  will  help  ensure 
efficiency  in  the  clearance  and 
settlement  of  municipal  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

As  noted  below,  the  MSRB  has 
received  six  letters  commenting  on  T+3 
settlement  for  municipal  securities. 
Several  of  these  letters  expressed  a 
concern  that  small,  retail-oriented 
dealers  might  be  adversely  affected  by  a 
three-day  .settlement  cycle.  In  the  Rule 
15c6-l  Adopting  Release,  the 
Commission  discussed  arguments  that 
the  three-day  settlement  cycle  generally 
would  produce  a  burden  on  competition 
in  the  securities  market.  The 
Commission  noted: 

Several  commentators,  primarily  small 
retail  broker-dealers,  raised  concerns  that 
Rule  15c6-l  would  increase  their  costs, 
thereby  making  it  more  difficult  to  compete 
with  larger  broker-dealers.  The  Commission 
notes  that  Rule  15c6-l  does  not  distinguish 
between  categories  of  broker-dealers,  and 
believes  that  the  costs  created  would  be 
imposed  evenly  upon  larger  and  smaller 
bi  oker-dealer  firms.  The  costs  may  be  higher 
for  certain  firms,  regardless  of  their  size,  that 
have  not  invested  in  necessarj-  infrastructure 
and  technology.'^  - 

The  MSRB  believes  that  this  same 
assessmertt  would  apply  to  brokers, 
dealers,  and  municipal  securities 
dealers  with  re.spect  to  municipal 
securities  transactions.  Therefore,  the 
MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

TheMSRB  has  not  solicited 
comments  on  the  proposed  rule  change; 
however,  the  Commission  solicited 
comment  with  regard  to  establishing 
three  business  days  instead  of  Five 
business  days  as  the  standard  settlement 
time  frame  and  discussedLthose 
comments  in  the  Rule  15c6-l  Adopting 
Release.  Since  the  date  of  that  release, 
the  MSRB  announced  its  plan  for  the 
implementation  of  T+3  settlement  in  the 
T+3  Report  and  has  received  six  letters 
essentially  disagreeing  with  the 
implementation  of  a  T+3  settlement 
cycle.  These  letters  cite  various  practical 
difficulties  in  moving  to  T+3  settlement 
based  primarily  upon  the  desire  of  retail 
customers  to  hold  certificates  and  upon 


'-Rule  15C&-1  Adopting  Release  at  52. 


the  payment  mechanisms  used  by  retail 
customers.  Similar  comments  were 
considered  and  addressed  by  the 
Commission  in  its  Rule  15c6-l 
Adopting  Release,  which  notes  that  the 
Commission  believes  that  with 
sufficient  notice  the  securities  industry 
can  identify  and  address  these  concerns 
with  customer  education  and  changes  in 
industry  practices. 

The  MSRB  also  discussed  the  need  for 
changes  in  certain  industry  practices 
with  respect  to  retail  customer 
transactions  in  its  T+3  Report.  While  the 
MSRB  understands  that  there  may  be 
difficulties  associated  with  changing 
industr>-  practice  to  accommodate  T+3 
settlement,  it  agrees  with  the 
Commission's  assessment  that  the 
appropriate  changes  can  be  m.ade  with 
the  proper  attention  by  dealers.  The 
MSRB  also  believes  that  the  municipal 
securities  industry  must  move  forward 
in  compressing  the  settlement  cycle  to 
three  business  days  quickly  because  of 
the  potential  negative  effects  that  would 
be  created  if  municipal  securities 
remained  on  a  different  settlement  cycle 
than  corporate  securities. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

With  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  {i} 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  tlie  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  MSRB  requests  that  the 
Commission  delay  effectiveness  of  the 
proposed  rule  change  until  the 
effectiveness  of  Rule  15c6-l  to  allow 
the  municipal  securities  market  to 
convert  to  three-day  settlement 
simultaneously  with  the  corporate 
securities  market. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549. 

Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 


rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be  available 
for  inspection  and  copying  at  the 
MSRB's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-94-10  and  should  l^e 
submitted  by  Septem.ber  14,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '■* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-20775  Filed  6-23-9-5.  8.45  am] 
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[Release  No.  34-34539;  File  No.  SR-NYSE- 
94-16] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Audit  Trail  Account 
Identification  Codes 

August  17,  1994. 

On  April  20. 1994.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commi*:sion  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  propo.sed  rule  change  to 
introduce  new  account  identification 
codes  to  indicate  transactions  that  are 
exempt  form  the  short  sale  rules  for 
audit  trail  reporting  purposes. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34269  (June 
28.  1994).  59  FR  34461  (July  5,  1994). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

NYSE  Rule  132  currently  requires  that 
clearing  member  firms  submitting  a 
transaction  to  comparison  must  include 
certain  audit  trail  data  elements, 
including  a  specification  of  the  account 
type  for  which  the  transaction  was 
effected  according  to  defined  account 
categories.3  Under  NYSE  Rule  132,  the 


'M7CFR200.3&-3U)!l2). 

'  15  U.S.C.  78s{b!(1)  (1988). 

'il7CKR240  19b-4(l994). 

5  NYSE  Rule  132.  Supp.  MatPfia!  .30(1)  to  (9) 
(Comparison  and  Seltlemeni  of  Tran.^ctions 
Through  a  Fully-InterCaced  or  Qualified  Clearing 
Agency),  specih  the  trade  eleincnts  that  musl  be 
submitted.  Paragraph  (10)  provides  the  Exchange 
wilh  Ihe  authority  to  require  additional  information 
as  wc'lL 
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NYSE  has  established  acccHmt 
identification  codes  which  differentiate 
trades  executed  for  customers  from 
trades  executed  £ar  the  proprietary 
account  of  a  membu-Zmember 
organization/  trades  executed  by  a 
member/member  wganization  as  agent 
for  another  member/member 
organization.^  and  trades  effected  for  the 
account  of  a  competins  dealer  .*> 

The  new  indicators  being  approved 
herein  will  identify  transactions  effected 
for  "short  exempt"  trades.'' New 
indicators  E,  F,  H,  and  B  denote  "short 
exempt"  trades.  The  identifier  "E" 
denotes  a  "short  exnnpt"  transaction  for 
the  proprietary  account  of  a  clearing 
member  organization  or  an  affiliated 
member/member  organization.  The 
identifier  "F"  cbnotesa  "shiwt  exempt" 
transaction  for  the  proprietary  account 
of  an  unaffiliated  member/member 
organization.  The  identifier  "H"  denotes 
a  "short  exempt"  transaction  for  the 
account  of  an  individual  customer 
account.  The  identifier  "B"  denotes  a 
"short  exempt"  transaction  for  other 
agency  customer  accounts."  In  addition, 


••The  Exchange  uses  indicalor&D  fProgram  Trade 
Index  Arbitrage),  C  (Program  Trade  Non-Index 
Arbitrage),  and  P  (All  Other  Orders)  for  transactions 
effected  for  a  member/member  organization's 
proprietary  accMint. 

'  The  Exdiang*  \uma  indicators  M  (Program  Trade 
Index  Arbitrage),  N  (Program  Trade  non-Index 
Arbitrage),  and  W  (All  Other  Orders)  for 
transactions  effected  by  a  member/irMmber 
organ  i2ation  as  agent  for  another  member/member 
organization. 

"  Indicators  O.  T,  and  R  denote  that  a  transaction 
was  effected  for  the  account  of  a  competing  dealer. 
The  identifier  "O"  denotes  a  proprietary  order  for 
the  account  of  a  competing  dealer.  The  ideiuifier 
"T"  denotes  an  order  wfa«re  one  member  ij  acting 
as  an  agent  for  another  member's  coropetiog  dealer 
account.  Finally,  the  identifier  "R"  denotes  an  order 
for  the  account  of  a  non-member  ccrapefing  dealer. 

'  NYSE  Rule  440B  contemplatM  that  trades 
relying  oa  exceptions  to  SEC  Rule  lOet-1  will  be 
marked  "short  exempt"  SEC  Rule  lOa-1  states,  in 
part,  that  no  person  shall,  for  his  own  account  or 
for  the  account  of  any  other  person,  effect  a  short 
sale  of  any  security  regiained  oa  or  admitted  to 
unlisted  trading  privileges  on,  a  national  securities 
exchange,  if  trades  in  such  security  are  reported 
pursuant  to  an  effective  transaction  reporting  plan 
as  definett  in  Rule  llAa*-l,  and  information  as  to 
such  trades  is  made  available  in  accordance  with 
such  plan  on  a  real-time  basis  to  vendors  of  market 
transaction  infomxation,  (A)  below  the  price  at 
which  the  last  sal*  thereof,  regular  way.  was 
reported  pursuant  to  an  effective  transaction 
reporting  plan;  or  (B)  at  such  price  unless  such 
price  is  above  the  next  preceding  different  price  at 
.which  a  sale  of  such  security,  regular  way.  was 
reported  pursuant  to  an  effective  transaction 
reporting  plan.  See  27  CFR  240.10a-l  (1994).  SEC 
Rule  lOa-l(e)  provides  exemptions  for  certain 
orders  from  the  prohibitions  against  short  selling. 
These  are  limited  to  types  of  trades  that  ve  believed 
to  be  beneficial  to  the  market  or  that  carry  little  risk 
of  the  kind  of  manipulative  or  destabilizing  trading 
that  Rule  10a-l  was  designed  to  address.  See  17 
CFR  2450.10»-l(e)  (1994). 

■  Member  firms  will  be  given  a  reasonable  period 
of  time  (approximately  six  months)  to  make  their 
own  system  enhancements  so  that  thev  may  be  in 


new  indicators  of  L,  X,  and  2  will 
denote  "short  exempt"  trades  of 
competing  dealers."  The  identifier  "L" 
denotes  a  "short  exempt"  transaction  for 
the  account  of  a  competing  dealer  that 
is  a  member  or  member  organization 
trading  for  its  own  account.  The 
identifier  "X"  denotes  a  "short  exempt" 
transection  where  one  member  ia  acting 
as  agent  for  another  member's 
competing  dealer  account  The 
identifier  "Z"  denotes  a  "short  exempt" 
transaction  for  the  account  of  a  non- 
member  competing  dealer. 

In  addition,  the  rule  change  replaces 
the  existing  definition  for  a  competing 
dealo"  with  a  new  definition  for 
competing  market-maker,  and  changes 
the  term  "competing  dealer"  to 
"competing  market-maker."  The  term 
"competing  mariiet-raaker,"  as 
amended,  is  defined  as  any  person 
acting  as  a  market-maker,  as  defined  in 
Section  3(a)(3)  »o  of  the  Act,  in  a  NYSE 
traded  security,  A  person  acting  solely 
in  the  capacity  of  a  block  positioner 
would  not  be  considered  to  be  a 
competing  market-maker. 

The  Exchange  states  that  the  new 
account  categories  for  order 
identification  will  enhance  the 
efficiency  and  accuracy  of  audit  trail 
information.  Furthermore,  the  NYSE 
belieTes  that  the  identifiers  will 
improve  the  Exchange's  ability  to 
identify  violations  of  SEC  Rule  lOa-1 
and  Exchange  Rule  440B,  which 
prohibit  short  selling  under  specified 
circumstances. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the 
Act.i*  Specifically,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public. 


compliance  with  the  new  account.tvT)e 
Identification  requirements. 

■A  competing  dealer  is  defmed  as  a  registered 
specialist  on  another  stock  exchange  or  a  market- 
maker  bidding  and  offering  over-the-courtter  in  a 
NYSE  traded  security. 

'"Section  3(a)(38)  of  the  Act  defines  market 
maker  as  any  specialist  permitted  to  act  as  a  dealer, 
any  dealer  acting  in  the  capacity  of  block 
posit ioaer,  and  any  dealer  who,  with  respect  to  a 
security,  holds  himself  out  (by  entering  quoiatiODS 
in  an  inter-dealer  communications  system  or 
otherwise)  as  being  willing  to  buy  and  sell  suck 
security  for  his  own  account  on  a  regular  or 
continmus  basis. 

"15U.S.C.  §78f(b)(19«8). 


The  Commission  also  believes  that  the 
adopted  "short  exempt"  account 
identifiers  are  consistoot  with  SEC  Rule 
lOa-l,  which  requires  that  orders  be 
marked  "long"  or  "short,"  and 
Exchange  Rule  440B,  which  provides,  in 
effect,  that  orders  relying  on  an 
exception  to  Rule  lOa-l  should  be 
marked  "short  exempt."  In  this  regard, 
the  new,  more  precise  identifier  codes 
should  facilitate  surveillance 
investigations  and  will  allow  the  NY^ 
to  ensure  compliance  with  the 
exempt! ve  provisiixis  of  Rule  lOa-l(e) 
and  NYSE  Rule  440B. 

Finally,  the  Commission  believes  that 
the  proposed  identification  codes 
should  prevent  fiaudulent  and 
manipulative  acts  by  improving  the 
accuracy  and  efficiency  of  audit  trail 
information  used  for  sxirveillance 
purposes.  In  particular,  more  accurate 
audit  trail  information  should  increase 
the  effectiveness  of  the  Exchange's 
automated  surveillance  procedures  and 
provide  Exchange  staff  with  a  more 
comprehensive  reccmstructitm  of  trading 
activity.  In  summary^the  Commission 
believes  that  the  proposed  identifier 
codes  should  permit  the  NYSE  to 
perform  its  surveillance  responsibilities 
under  the  Act  more  thorou^ily  and 
therefore,  for  this  reason,  finds  the 
proposal  consistent  with  Section  6(b)(5) 
of  the  Act," 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-NYSE-94- 
16)  is  approved. 

For  the  Commission,  by  the  Diviskm  of 
Market  Regulation,  pursuant  to  delegattd 
authority.!* 

Margaret  H.  McFarlaad, 

Depu  ty  Secretary. 

IFR  Doc.  94-20777  Filed  8^23-94;  8:45  ami 
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"  In  the  order  approring  the  NYSE's  account 
identification  codes  of  competing  deelara.  the 
Commission  noted  that  the  proposal  was  limited 
solely  to  establishing  competing  dealer 
identification  codes  for  audit  trail  and  surveillance 
purposes  and  that  the  addition  of  such  codes  did 
not  affect  the  activity  of  competing  dealen  or  their 
access  to  the  NYSE.  See  Securiliee  Eiecliange  Act 
Release  No.  33662  (Febniaiy  23. 1984).  SS  FR  10027 
(March  2. 1994)  (ivder  approriog  Piia  Na  SK- 
NYSE-91-4&).  Similarly,  in  the  iastant  order,  the 
Commission  notes  that  the  proposal  marsly  extends 
the  use  of  account  identiflcation  codes  for  "short 
exempt"  trades  pursuant  to  SEC  Rule  lOa-l(e)  and 
extends  the  use  of  such  codes  to  all  onegories  of 
market  participants  cnrrently  idealifietf  through  the 
NYSE's  audit  trail. 

"15U.S.C.  78s(b)(2)(1988). 
'M7  CFR  200.3O-3(a)(12)  (1994). 
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{Release  No.  34-34540;  File  No.  SR- 
Phlladep-«4-04] 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company;  Notice  of  Filing  of  Proposed 
Rule  Change  Modifying  Philadep  Rule 
2,  Section  1  To  Require  Execution  of  a 
Participant's  Agreement  by 
Participants  and  Pledgees 

August  17, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  notice  is  hereby  given  that  on 
August  8, 1994.  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  HI  below,  which  Items 
have  been  prepared  primarily  by 
Philadep.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Philadep  proposes  to  modify  Philadep 
Rule  2.  Section  1  to  require  participants 
and  pledgees  to  sign  a  Participant's 
Agreement. 

II.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries  set 
forth  in  section  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-ReguJatory  Organization's 
Statement  of  the  Purpose  of,  end 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  amend 
Philadep  Rule  2,  Section  1  with  respect 
to  participants'  and  pledges'  obligations 
to  Philadep.  The  proposed  rule  change 
will  add  language  requiring  participants 
to  execute  a  Participant's  Agreement 
and  language  stating  that  Philadep's  by- 
laws, rules,  and  procedures  shall 
supersede  any  conflicting  provision[s] 
of  the  Participant's  Agreement.  The 
proposed  rule  change  also  will  delete 
language  requiring  participants  to 


'  15  U.S.C.  78s(b)(l)  (1988). 


execute  and  deliver  a  written 
instrument  specifying  their  adherence  to 
certain  obligations  set  forth  in  Philadep 
Rule  2.  This  second  written  agreement 
will  be  unnecessary  because  once  a 
Participant's  Agreement  is  signed,  the 
participant  has  agreed  to  abide  by  all  of 
the  rules  and  obligations  of  Philadep. 
including  those  set  forth  in  Philadep 
Rule  2.  Accordingly,  all  provisions  of 
Rule  2  will  be  directly  enforceable 
against  participants  without  the 
necessity  of  executing  a  written 
agreement  specifying  selected 
provisions  of  Philadep's  Rule  2. 

The  proposed  rule  change  will  codify 
Philadep's  existing  but  unvkritten  policy 
and  practice  of  requiring  all  participants 
to  execute  a  Participant's  Agreement. 
The  proposed  rule  change  is  consistent 
with  Section  17A  of  the  Act  and,  in 
particular,  with  Section  17A(b)(3)  (A) 
and  (F)  in  that  Philadep  is  organized 
and  its  rules  are  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  for 
which  it  is  responsible  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  and  control  of 
the  clearing  agency. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Philadep  does  not  believe  that  the 
proposed  rule  change  v,ill  impose  an 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rjle  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  ;:;;:tv-five  days  of  the  date  of 
publication  of  this  notice  i.i  th°  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  Philadep  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 


Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Su-eet  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respyect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  File  No.  SR-Philadep- 
94-04  and  should  be  submitted  within 
September  14, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-20776  Filed  8-23-94;  8:45  ami 

BILLING  CODE  8010-01-M 


(Investment  Company  Act  Rel.  No.  20489; 
812-8912] 

Alex.  Brown  Cash  Reserve  Fund,  Inc., 
et  al.;  Notice  of  Application 

Au^^.u^t  18.  1994 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  Investment  Company 
Capital  Corp.  ("ICC"];  a.".d  Alex.  Brown 
Cash  Reserve  Fund,  Inc.:  Flag  \-  estors 
Teiephcne  income  Fund,  Inc.;  I  ,ig 
Investors  Internationa!  Fund,  Inc.:  Flag 
Investors  Emerging  Growth  Fund,  Inc.; 
Total  Return  U.S.  Treasur>-  Fund,  Inc.; 
Flag  Investors  Quality  Growth  Fund, 
Inc.;  Managed  Municipal  Fund,  Inc.; 
Flag  Investors  Intermediate-Term 
Income  Fund,  Inc.;  Flag  Investors  Value 
Builder  Fund,  Inc.;  Nortli  American 
Government  Bond  Fund,  Inc.:  and  Flag 
Investors  Maryland  Intermediate  Tax- 
Free  Income  Fund.  Inc.  (the  "Funds"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  sections  13(a)(2),  13(a)(3).  17(a)(1), 
18(n(l).  22(f),  and  22(g)  and  rule  2a-7 
thereunder,  and  under  section  17(d)  and 
rule  17d-l  thereunder. 


"17  CFR  200.30-3io);i2)  (1993). 
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SUMMANV  OF  APPUCMIONt  ilppUcante 
request  an  ordar  to  peniic  the  Funds  to 
enter  into  defaixed  coB^MfnsatiaD 
arrangements  with  their  independent 
directors. 

FIUNQ  DMTE  The  application  was  filed 
on  March  2S,  1994,  and  amended  on 
May  20, 1994  and  August  3, 1994. 
Applicants  have  agraed  to  file  an 
amencbnent  durii^  the  notice  period, 
the  substance  of  which  is  incorporated 
herein. 

HEARmO  Off  NOHFIGATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  coders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  12, 1994,  and  should  be 
accompanied  by  prcmf  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request  such 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  135  East  Baltimore  Street, 
Baltimore,  Maryland  21202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Senior  Attorney.  (202)  942- 
0565.  or  Robert  A.  Robertson.  Branch 
Chief,  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  open-end 
management  investment  companies 
organized  as  Maryland  corporations. 
ICC  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  ICC  currently  serves  as  the 
investment  adviser  for  each  of  the 
Funds  other  than  Total  Return  U.S. 
Treasury  Fund,  Inc..  Managed 
Municipal  Fund,  Inc.,  and  North 
American  Government  Bond  Fund,  Inc., 
for  which  it  serves  as  administrator. 
Applicants  request  that  the  relief 
granted  hereby  also  apply  to  all 
subsequently  registered  investment 
companies  that  in  the  future  are  advised 
by  ICC  or  an  entity  controlling, 
controlled  by,  or  under  common  control 


(within  the  meaning  of  section  2(a)f9}  of 
the  Act)  with  KC* 

2.  Each  of  the  Funds  has  a  board  of 
directors  (a  "Board"),  the  majority  of 
which  are  not  "intere^ed  persons"  of 
the  Fund  within  die  meaning  of  section 
2ta)(l9)  of  the  Act.  Each  of  the  diiectors 
who  is  not  an  interested  person  of  the 
Funds  receives  annual  flees  from  one  or 
more  of  the  Funds.  Diiectors  who  are 
interested  persons  of  any  of  the  Funds 
do  not  receive  any  remuneration  from 
the  Funds. 

3.  Under  the  deferred  fee  arrangement 
(the  "Deferred  Fee  Arrangement"),  the 
directors  who  receive  directors'  fees 
from  one  or  more  of  the  Fxmds  (the 
"Eligible  Directors")  will  be  entitled  to 
defer  Ike  receipt  of  50%  or  more  of  such 
fees.  The  Deferred  Fee  Arrangement  will 
be  implemented  by  means  of  an 
agreement  entered  into  between  an 
Eligibl*  Director  and  the  appropriate 
Fund  (the  "Agreement").  The  purpose 
of  the  Agreement  would  be  to  permit  an 
Eligible  Director  to  elect  to  defer  receipt 
of  his  or  her  director's  fees,  in  order  to 
enable  him  or  her  to  defer  payment  of 
income  taxes  on  such  fees,  or  for  other 
reasons.  Applicants  believe  that  the 
availability  of  the  Deferred  Fee 
Arrangement  will  enhance  the  ability  of 
the  Funds  to  attract  and  retain  directors 
of  the  same  high  caliber  as  those  who 
new  serve  on  their  Boards. 

4.  Under  each  Agreement,  the 
deferred  fees  payable  by  a  Fund  with 
respect  to  an  Eligible  Director  will  be 
credited  to  a  bock  reser\'e  account 
established  hy  such  Fund  (the  "Deferred 
Fee  Account").  Each  Eligible  Director 
may  elftvt  to  have  his  or  her  deferred 
fees  treeted  as  if  they  had  been  invested 
and  reinvested  in  shares  of  one  or  more 
of  the  Funds  or  in  a  selection  of  the 
Funds  as  may  be  determined  by  the 
Boards  of  the  Funds  (such  .shares  are 
referred  to  as  the  "Underlyi.ig 
Securities"). 

5.  Any  money  market  series  of  the 
Funds  that  values  its  assets  using  the 
amortized  cost  method  will  buy  and 
hold  the  Underlying  Securities  that 
determine  the  performance  of  the 
Deferred  Fee  Account  to  achieve  an 
exact  match  between  such  series' 
liability  to  pay  deferred  fees  and  the 
assets  diat  offset  that  liability. 
Furthermore,  as  a  matter  of  prudent  risk 
management,  applicants  intend  that  the 
participating  Funds  will  purchase  and 
hold  shares  of  the  Underlying  Securities 
in  amounts  equal  to  the  deemed 


'  Although  certain  investment  companies 
currently  advised  by  KC  do  aot  presently  intent  to 
rely  on  tlw  requested  order,  any  such  company 
wou  Id  be  covered  by  tlie  order  if  il  enters  into 
deferred  tompensation  arrangements  with  its 
Eligible  IXrectors.  as  describai  in  the  application. 


investment  in  the  Deferred  F«e  . 
Accounts  of  its  Eligible  Directors.  The 
balance  sheet  for  each  Fuad  will  show 
either  liability  and  asset  entries  for 
deferred  fees  or  include  a  footnote 
explaining  the  offset  of  the  liability  for 
deferred  fees  with  an  ec^ial  amount  of 
assets. 

6.  Each  Agreement  provides  that  the 
obKgations  of  each  Fund  to  make 
payments  from  the  Deferred  Fee 
Account  will  be  general  obligations  of 
each  such  Fimd  and  payments  made 
pursuant  to  the  Agreement  will  be  made 
from  such  Fund's  general  assets  and 
property.  With  respect  to  the  obUgations 
created  under  an  Agreement,  the 
relationship  of  the  Eligible  Directors  to 
the  applicable  Funds  will  be  only  that 
of  general  unsecured  creditOTs.  Each 
Agreement  also  provides  that  the  Funds 
will  be  under  no  obligation  to  purchase, 
hold,  or  dispose  of  any  investments 
under  the  Agreement,  but,  if  one  or 
more  of  the  Funds  choose  to  purchase 
investments  to  cover  their  obligations 
under  such  Agreement,  then  any  and  all 
such  investments  will  continue  to  be  a 
part  of  the  general  assets  and  property 
of  the  Funds. 

7.  Under  each  Agreement,  defisrred 
fees  (including  accrued  interest)  will 
become  payable  in  cash  upon  an 
Eligible  Director's  retirement  or 
disability  in  generally  equal,  quarterly 
installments  over  a  period  of  five  years 
(unless  the  participating  Fund  has 
agreed  to  a  longer  payment  period) 
beginning  on  the  date  pajnment  of 
retirement  benefits  commence  to  such 
Eligible  Director  under  the  "Flag 
Investors/ISI  Funds  Retirement  Plan  for 
Eligible  Directors."  In  the  event  of  an 
Eligible  Director's  death,  remaining 
amounts  payable  to  him  or  her  under 
the  Agreement  will  be  paid  to  his  or  her 
designated  beneficiary.  In  all  other 
events,  the  right  to  receive  payments 
will  he  nontransferable. 

8.  An  Agreement  will  not  obligate  any 
Fund  to  retain  a  director,  nor  will  it 
obligate  any  Fund  to  pay  any  (or  any 
particular  level  oO  director's  fees  to  any 
director. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  adoption 
and  implementation  of  the  Deferred  Fee 
Arrangement,  applicants  request  an 
order  under  section  6(c)  of  the  Act 
exempting  them  from  sections  13(a)(2), 
13(a)(3),  17(a)(1),  18(f)(1),  22(n,  and 
22(g)  of  the  Act  and  rule  2a-7 
thereunder,  and  under  section  17(d)  of 
the  Act  and  rule  17d-l  thereunder. 
Section  6(c)  authorizes  the  SEC  to 
exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
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appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
Deferred  Fee  Arrangement  meets  the 
appropriate  statutory  standards. 

2.  Section  18(0(1)  generally  prohibits 
a  registered  open-end  investment 
company  from  issuing  senior  securities. 
Section  13(aX2)  requires  that  a 
registered  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  securities  not  contemplated 
by  the  recitals  of  policy  in  its 
registration  statement.  Applicants 
contend  that  the  Agreement  possesses 
none  of  the  charccteristics  of  senior 
securities  that  led  Congress  to  enact 
these  sections.  The  Funds  will  not  be 
"borrowing"  from  their  Eligible 
Directors  in  the  sense  that  concerned 
Congress.  AH  liabilities  created  by 
credits  to  the  Deferred  Fee  Account 
under  an  Agreement  would  be  offset  by 
essentially  equal  amounts  of  assets.  The 
Agreements  will  not  induce  speculative 
investments  by  any  Fund  or  provide 
opportunity  for  manipulative  aHocation 
of  the  expenses  and  profits  of  any  Fund; 
control  of  each  Fund  will  not  be 
affected;  and,  given  the  common 
existence  of  similar  deferred 
compensation  agreements,  the 
Agreements  will  not  confuse  investors 
or  convey  a  false  impression  of  safety. 

3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  a  rtgistered  open-end 
investment  company.  The  restrictions 
on  transferability  of  the  Eligible 
Directors'  benefits  under  the 
Agreements  would  be  clearly  set  forth  in 
the  Agreements. 

4.  Sections  22(g)  prohibits  a  registered 
open-end  investment  company  from 
issuing  any  of  its  securities  for  services 
or  for  property  ether  than  cash  or 
securities.  Section  22(g)  is  primarily 
concerned  with  the  dilutive  effective  on 
the  equity  and  voting  power  that  can 
result  when  securities  are  issued  for 
consideration  that  is  not  readily  valued. 
Amounts  payable  under  the  Agreements 
are  based  on  the  deferral  of 
co.mpensation  otherwise  due  to  be  paid 
to  the  Eligible  Directors.  The 
Agreements  merely  provide  for  the 
deferral  of  such  fees  and  thus  should  be 
viewed  as  being  "issued"  not  in  return 
for  services,  but  in  return  for  the  Funds 
not  being  required  to  pay  such  fees  on 

a  current  basis. 

5.  Section  13(a)(3)  prohibits  a 
registered  investment  company  from, 
among  other  things,  deviating  without  a 
shareholder  vote  from  any  investment 
policy  that  is  changeable  only  if 


authorized  by  shareholder  vote.  Several 
of  the  Funds  have  investment  policies 
prohibiting  the  purchase  of  investment 
company  shares  without  shareholder 
approval.  This  policy  would  prevent 
these  Funds  from  purchasing  shares  of 
any  other  of  the  Funds  without 
shareholder  approval.  Applicants 
believe  that  it  is  appropriate  to  grant  an 
exemption  from  section  15(a)(3)  to 
enable  the  Funds  to  invest  in 
Underlying  Securities  without  a 
shareholder  vote.  The  value  of  the 
Underlying  Securities  will  be  de 
minimis  in  relation  to  the  total  net 
assets  of  the  Funds,  and  will  at  all  times 
equal  the  value  of  the  corresponding 
Fund's  obligations  to  pay  deferred  fees. 
Changes  in  the  value  of  ihs  Underlying 
Securities  will  not  affect  the  value  of 
shareholders'  investments  in  the  Funds. 
Thus,  permitting  the  Funds  to  invest  in 
Underlying  Securities  without  obtaining 
shareholder  approval  required  by 
section  13(a)(3)  would  result  in  no  harm 
to  the  Fluids  or  their  shareholders. 

6.  Rule  2a-7  requires  a  registered 
investment  company  to  limit  its 
portfoho  to  securities  meeting  certain 
standards  of  maturity,  quaiitv,  and 
diversification  as  a  condition  to 
adopting  the  tenn  "money  market  "  as 
part  of  its  name  or  holding  itself  out  to 
investors  as  a  money  market  fund.  Rule 
2a-7  also  contai.ns  a  number  of 
conditions  designed  to  reduce  the 
likelihood  that  the  net  asset  value  of  a 
money  market  fund  as  determined  bv 
the  amortized  cost  method  will  deviate 
materially  from  its  net  asset  value  as 
determined  by  the  mark-to-market 
method.  Applicants  request  an 
exemption  from  rule  2a-7  to  the  extent 
necessdr>'  to  permit  the  Funds  that  are 
money  ma;  Vet  funds  to  invest  in 
Underlyin..;  securities  and  to  exclude 
Underlying  Securities  in  calculating 
their  dollar-weighted  avenge  niaturities. 
Applivants  believe  that,  under  these 
circumstances,  the  underlying  concerns 
that  led  the  SEC  strictly  to  prescribe  the 
permissible  characteristics  of  a  money 
market  fund's  portfolio  securities  are 
:^oi  present. 

7.  Section  17(a)(1)  prohibits,  except  in 
limited  circiunstances,  the  sale  of  any 
security  by  an  affiliated  person  of  a 
registered  investment  compcny  to  such 
company.  The  Funds  that  are  advised  by 
the  same  entity  may  be  "affiliated 
persons"  under  section  2(a)(3)(C)  of  the 
Act.  Applicants  believe  that  the  sale  of 
securities  issued  by  the  Funds  pursuant 
to  the  Agreements  does  not  implicate 
the  concerns  of  Congress  in  enacting 
this  section,  but  would  merely  facilitate 
the  matching  of  each  Fund's  liability  for 
deferred  fees  with  the  Underlying 


Securities  that  would  determine  the 
amount  of  such  liability. 

8.  Section  17(d)  and  rule  17d-l 
thereunder  prohibit  an  affiliated  person 
of  a  registered  investment  company, 
acting  as  principal,  from  participating 
in.  or  effecting  any  transaction  in 
connection  with,  any  joint  enterprise  or 
other  joint  arrangement  or  profit-sharing 
plan  in  which  such  registered  company 
is  a  participant,  without  prior  receipt  of 
an  order  of  the  SEC.  Deferral  of  an 
Eligible  Director's  fees  in  accordance 
with  an  Agreement  essentially  will 
maintain  the  parties,  viewed  ix)th 
separately  and  in  their  relationship  to 
one  another,  in  the  same  position  as  if 
the  fees  were  paid  on  a  current  basis. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
suhiect  to  the  following  conditions: 

1.  Each  Fund  will  vote  shares  of  any 
affiliated  Fund  held  pursuant  to  the 
Deferred  Fee  Arrangement  in  proportion 
to  the  votes  of  all  other  holders  of  shares 
of  such  affiliated  Fund. 

2.  Any  money  market  series  of  tiie 
Funds  that  values  its  assets  in 
accordance  with  a  method  prescribed  in 
rule  2a-7  wiil  buy  and  hold  the 
Underlying  Securities  that  determine 
the  performance  of  the  Deferred  Fee 
Account  to  achieve  an  exact  match 
between  such  series'  liability  to  pay 
deferred  fees  and  the  assets  that  offset 
that  liability. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Depi;  ty  Secne-fari- 

!FK  Doc.  94-20774  F;lpd  8-23-94;  8  45  am| 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Rcccrdkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  September  23. 1994.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
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0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
document  submitted  to  0MB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer.    • 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  S.W.. 
5th  Floor,  Washington,  D.C.  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Title:  Customer  Satisfaction  Survey, 
Business  Information  Centers. 

Form  No.:  SBA  Form  1916. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
business  clients. 

Annual  Responses:  3000. 

Annual  Burden:  800. 

Dated:  August  19, 1994. 
deo  VeribtUis, 

Chief,  Administrative  Information  Branch. 
|FR  Doc  94-20828  Filed  8-23-94;  8:45aml 
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pjcwise  No.  04/04-0021] 

Lxmcountry  Investment  Corporation; 
Surrender  of  License 

_    Notice  is  hereby  given  that 
Lowcountry  Investment  Corporation 
(Lowcountry),  4401  Piggy  Wiggly  Drive, 
Charleston,  South  Carolina  29423  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958.  Lowcountry  was  licensed 
by  the  Small  Business  Administration 
on  July  28, 1960. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  August 
8, 1994,  and  accordingly,  all  rights, 
privileges,  and  franchises,  derived 
therefrom,  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  17, 1994. 
Robert  D.  Sdllman, 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-20829  Filed  8-23-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  tfie  Secretary 

Natonal  Transportation  System 
Initiative:  Supplementary  Information 
on  Process  and  Criteria 

AGBNCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  The  Department  of 
Transportation  seeks  comments  on  the 
process  and  criteria  discussion  papers 
for  developing  a  National 
Transportation  System  (NTS).  The 
information  will  be  used  to  develop  the 
Department's  proposed  criteria  and 
process  for  identifying  the  National 
Transportation  System. 

DATES:  Comments  must  be  received  on 
or  before  September  30, 1994,  to  be  fully 
considered  in  reviewing  the  proposed 
approach  for  conducting  the 
Department's  NTS  initiative. 
ADDRESSES:  Three  copies  of  comments 
for  the  public  docket  on  the  NTS  should 
be  aent  to:  Office  of  the  Secretary, 
Documentary  Services  Division  C-55, 
Attn:  NTS  Public  Docket  #49617,  Room 
4107,  400  Seventh  Street  SW., 
Washington,  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  on  the  NTS  initiative  can  also 
be  directed  to  the  Departmental  Offices 
designated  as  leads  for  the  NTS 
outfeach  and  planning  initiatives: 
Mr.  Michael  P.  Huerta, 
Associate  Deputy  Secretary, 
Room  10200,  400  Seventh  Street  SW., 
Washington,  D.C.  20590,  Ph:  (202) 
366-5781 
Mr.  Stephen  Palmer,  Assistant  Secretary 
for  Governmental  Affairs,  Room 
10408,  400  Seventh  Street  SW., 
Washington,  D.C.  20590,  Ph:  (202) 
366-4573 
Mr.  Frank  Kniesi,  Assistant  Secretary 
foDT  Transportation  Policy,  Room 
10228,  400  Seventh  Street  SW., 
Washington,  D.C.  20590,  Ph:  (202) 
366-4450. 

SUPPLEMENTARY  INFORMATION: 
Transportation  programs  and 
administrative  structures,  combined 
with  current  shortcomings  of 
information  and  analytic  tools,  can 
result  in  transportation  decisions  being 
made  that  do  not  meet  national 
transportation  needs  effectively  and 
efficiently. 

The  NTS  will  delineate  the  most 
important  elements  of  the  transportation 
system  in  terms  of  their  collective 
contribution  to  those  national  objectives 
in  which  transportation  plays  an 
important  role — economic  strength, 
environmental  and  resource 


conservation,  community  vitality  and 
social  welfare.  It  will  include 
components  from  aviation,  highways 
(initially,  the  National  Highway  System, 
as  defined  by  Congress),  railroads,  ports 
and  waterways,  pipelines,  and  public 
transportation. 

The  NTS  outreach  program  seeks  to 
involve  private  citizens,  the  business 
community.  Congress,  State  and  local 
officials,  and  interest  groups  to  discuss 
all  aspects  of  the  NTS.  These  outreach 
activities  will  seek  feedback  on  the 
process  and  criteria  through  which  the 
initial  NTS  can  be  identified. 

Notice  laying  out  the  basic  concept 
and  framework  for  the  NTS  was 
published  in  the  Federal  Register  on 
June  23. 1994.  The  following  text  builds 
upon  and  supplements  that  Notice  with 
respect  to  the  procedures  to  be  followed 
and  criteria  to  be  used  to  identify  the 
initial  NTS.  The  August  22  deadline  for 
docket  comments  on  the  NTS 
preliminary  concept  paper  has  been 
extended  to  September  30  to  enable  the 
Department  to  consider  interrelated 
comments  arising  from  the  preliminary 
criteria  and  process  papers. 

Part  I.  Process  of  System  Identification 

Introduction 

The  development  of  the  National 
Transportation  System  is  intended  to  be 
a  cooperative  effort  of  the  U.S. 
Department  of  Transportation,  State  and 
local  agencies,  and  the  private  sector. 
This  paper  outlines  the  Department's 
preliminary  thinking  about  the  process 
to  be  used  for  identifying  the  elements 
of  the  National  Transportation  System. 
Its  purpose  is  to  provide  an  early 
indication  of  the  roles  and 
responsibilities  of  the  various  groups 
and  to  solicit  comments  about  the 
process.  A  related  brochure,  "The 
National  Transportation  System:  A 
Framework  for  Strategic  Transportation 
Development,"  describes  the  concept  of 
the  National  Transportation  System,  its 
purpose  and  use. 

Development  of  Criteria 

The  U.S.  Department  of 
Transportation  is  exploring  various 
possible  criteria  for  the  selection  of 
elements  to  be  included  in  the  National 
Transportation  System.  Based  on  the 
comments  of  outreach  participants,  the 
U.S.  Department  of  Transportation  will 
refine  the  process  and  develop  a 
preliminary  set  of  criteria.  Comments 
responding  to  the  preliminary  criteria, 
as  published,  will  be  considered  in  the 
development  of  final  criteria. 

The  criteria  will  be  a  set  of  measures 
and  guidelines  for  identifying  whether  a 
facility  or  other  transportation  element 
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should  be  included  in  the  National 
Transportation  System.  All  modes  of 
passenger  and  freight  transportation  will 
be  covered  in  the  criteria.  Criteria  will 
also  include  any  other  applicable 
requirements,  such  as  inclusion  in  State 
and/or  metropolitan  transport.ation 
plans  and  improvement  programs. 

Preliminary  Identification  of  the 
National  Transportation  System 

The  U.S.  Department  of 
Transportation  will  use  the  final  criteria 
to  make  a  preliminary  selection  of  the 
transportation  elements  to  be  included 
in  the  National  Transportation  System. 
This  will  generally  be  accomplish')d 
using  information  the  Department 
already  has  available.  In  some  cases, 
such  as  urban  transit,  the  preliminary 
identification  of  facilities  and/or 
.services  to  be  included  in  the  National 
Transportation  System  may  need  to  be 
made  in  consultation  with  State  and 
local  agencies. 

The  criteria  and  results  of  this 
preliminary  identification  process  will 
be  distributed  in  January  1995  to  State 
and  local  agencies,  private  serv-ice 
providers,  and  trade  associations. 
Information  to  be  provided  will  include 
a  physical  description  of  each  element 
and  the  travel  activity  associated  with 
that  element. 

Private  providers,  the  States,  and  local 
agencies  working  through  the  States, 
will  be  asked  to  comment  on  the 
elements  selected  and  whether  any 
additions  or  deletions  should  be  made. 
Of  particular  interest  will  be  additions 
to  the  initial  system  which  address 
criteria  such  as  connectivity,  national 
coverage,  and  international  trade.  In 
addition,  agencies  will  be  requested  to 
correct  any  inaccuracies  and  provide 
additional  data  on  the  physical  features 
of  the  transportation  elements,  travel 
activity,  and  the  conditions  and 
performance  of  the  element.  The 
comment  period  will  be  90  days. 

Final  Identification  of  the  National 
Transportation  S}slem 

The  U.S.  Department  of 
Transportation  will  analyze  and 
evaluate  the  information  that  is 
submitted  by  State  and  local  agencies 
and  private  providers.  Based  on  this 
analysis,  modifications  will  be  made  to 
the  preliminary  National  Transportation 
System  selections,  in  consultation  with 
the  States,  local  agencies  and  private 
sector.  In  addition,  the  data  will  be  used 
to  build  a  more  complete  and  accurate 
database  describing  the  system,  its  use 
and  performance.  The  Department  will 
undertake  discussions  to  tiy  to  resolve 
any  differences  between  the 


transportation  elements  identified  by 
the  I)epartment  and  the  submissions. 

Preparation  of  Maps  and  Final  Report 

The  initial  National  Transportation 
System  will  be  illustrated  in  a  series  of 
maps  that  will  display  all  elements  of 
the  system.  The  maps  will  be  prepared 
from  a  database  developed  by  the  U.S. 
Department  of  Transportation  and 
supplemented  by  the  sub.missions  of  the 
Slate  and  local  agencies  and  private 
providers.  The  database  will  be  made 
available  in  digital  format  for  use  in 
conjunction  with  geographic 
information  systems  (GIS)  software.  The 
maps  will  be  published  in  both  paper 
fonn  and  on  CD-ROM. 

The  maps  and  the  report 
accompanying  them  will  be  completed 
by  September  1995  and  will  contain 
information  on  the  physical  description, 
usage,  and.  to  the  extent  possible, 
condition  and  performance  of  the 
system.  It  will  also  contain 
recommendations  on  Federal  policies 
and  action  related  to  the  svstem. 

In  addition,  the  National 
Transportation  System  process  will 
provide  tlie  basis  for  the  development  of 
legislative  proposals  designed  to 
promote  and  implement  an  integrated, 
intermodal  transportation  system. 

Updating  the  Nc'.ioncl  Transportation 
System 

The  initial  National  Transportation 
System  process  is  to  be  completed 
towards  the  end  of  1995.  This  will  be 
the  first  step  in  a  continuing  effort.  The 
National  Transportation  System  is 
intended  to  serve  as  a  tool  to  develop 
national  transportaiion  policy  and 
legislation  and.  therefore,  it  is  essential 
that  it  be  kept  current  and  relevant. 
Thus,  the  initial  National 
Transportation  System  will  evolve  to 
reflect  changes  in  demographics, 
economic  conditions,  system 
performance,  technology,  and  social  and 
environmental  impacts.  In  later  stages, 
the  system  will  be  updated,  additional 
information  on  conditions  and 
performance  will  be  incliided,  and  new 
analytical  capabilities  will  be 
developed. 

Part  II.  Criteria  for  Identifying  the  NTS 

This  paper  sets  forth  potential 
methodologies  for  the  identification  and 
selection  of  facifities  to  constitute  the 
National  Transportation  System  (.NTS). 
With  that  objective,  we  are  examining 
various  approaches  to  measuring 
systematically  the  impact  of  airports, 
highways,  rail  lines,  transit  systems, 
waterway's,  ports,  and  pipelines. 

This  paper  should  not  be  construed  to 
reprasent  decisions  on  criteria  for 


identifying  the  NTS.  Rather,  it  is 
intended  to  generate  discussion  on  what 
the  criteria  should  be.  We  expect  to 
refine  and  revise  the  NTS  inclusion 
criteria  based  on  the  information  and 
insight  we  gain  from  NTS  public 
meetings,  vkTitten  comments,  and  the 
on-goii^  multimodal  planning  process 
established  by  ISTEA.  We  welcome 
comments  and  suggestions  from  State 
and  local  officials,  the  transportation 
industry,  and  the  public  at  large  on 
every  aspect. 

The  NTS  is  intended  to  allow  the 
development  of  transportation  planning, 
program  management  and  investment 
strategies  which  will  enhance  our 
transportation  system  to  move  people 
and  goods  more  effectively  and 
efficiently,  thereby  advancing  our 
economic,  environmental  and  social 
goals.  We  believe  that  the  NTS  will 
provide  us  with  an  integrated  system 
perspective  that  identifies  the  most 
strategic  and  effective  uses  of  the 
resources  available  for  transportation 
investment.  Because  we  are  always 
working  with  scarce  resources,  it  is 
particularly  important  that  we  employ 
the  kind  of  careful  targeting  of 
investments  which  the  NTS  can  help  us 
Ecccmplish.  Since  seme  familiarity  with 
the  broader  context  of  the  NTS  is 
presumed,  this  paper  should  be  read 
and  considered  in  '.oncert  with  the  more 
general  brochure  dtscribing  the  NTS. 

The  identification  process  will  take 
place  in  at  least  two  phases.  The  first 
step  will  be  to  identify  physical 
facilities  for  inclusion  in  the  initial 
NTS.  In  this  pi-ase,  we  will  focus  in 
large  part  on  service-level  information. 
Sery  ire  measures  provide  direct 
evidence,  though  by  no  means  the  only 
evidence,  of  whether  particular  facilities 
play  a  special  national  role.  One  of  the 
major  purposes  of  the  NTS  is  to  develop 
better  information  about  how  various 
transport.ation  components  ftuiction  as 
part  of  the  total  system.  Having  initially 
identified  the  NTS,  we  plan  to  build 
upon  that  structure  by  collecting  better 
information  on  how  the  system 
functions.  That  information  v.ill  be  used 
to  analyze  and  modify-  the  initial  NTS. 

General  Framework 

Workable  .selection  cnteria  for  the 
NTS  are  needed  for  two  reasons.  One  is 
purely  practical.  It  just  isn't  feasible  to 
catalogue  and  include  every 
transportation  facility  nationwide  in  the 
data  bases  and  system  models  which 
will  become  part  of  the  NTS.  If  we 
include  too  much,  the  NTS  will  be 
expensive  to  map  and  unwieldy  to  use: 
if  we  include  too  little,  we  may  miss 
significant  interconnections  and  lose 
sight  of  important  information.  In 
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attempting  to  achieve  the  right  balance, 
we  are  seeking  the  advice  of  the 
transportation  community  and  its  users. 
Second,  such  criteria  are  required  to 
ensure  that  the  NTS  is  truly  national  in 
nature.  The  focus  should  be  on  which 
transportation  facilities  and  outputs  are 
most  essential  to  achieving  national 
objectives.  Transportation  facilities  at 
once  function  as  components  of 
multiple  "systems" — local,  regional  and 
national.  State  and  local  planning 
entities  are  engaged  in  identifying 
transportation  facilities  which  are 
essential  at  the  State  and  local  levels. 
Thesu  facilities,  central  to  achieving 
economic,  social  and  mobility  goals, 
will  require  continued  investment  by  all 
levels  of  government  and  the  private 
sector.  Some  of  these  will  be  a  part  of 
the  NTS,  but  others  may  not  be  included 
in  the  NTS  because  they  are  not  of 
sufficient  national  significance. 

Selecting  Criteria 

Activity  Measures 

There  are  several  ways  to  approach 
the  task  of  defining  nationally 
significant  facilities.  One  option  would 
be  to  designate  transportation  facilities 
as  part  of  the  NTS  primarily  on  the  basis 
of  the  volume  of  traffic  they  handle — for 
example,  passengers  or  freight  tonnage 
carried  on  a  transit  or  rail  system, 
vehicles  using  a  highway,  or  barrels  of 
crude  oil  transported  by  a  given 

Eipeline.  Such  "activity  level"  criteria 
ave  some  advantages: 

•  availability:  information  on  traffic 
volume  is  widely  available. 

•  measurability:  given  data  and 
modeling  limitations,  usage  is  at  least  a 
uniform  yardstick. 

•  significance:  the  volume  of  use  is  a 
reasonably  accurate  indicator  of  the 
direct  economic  impact  of  a  given 
facility — again,  given  data  limitations. 

Functional  Factors 

Activity  measures  don't  tell  the  whole 
story,  however.  Some  transportation 
facilities  may  provide  critical  links 
between  modes  or  regions,  essential 
services  in  terms  of  defense  or 
emergency  readiness,  or  other  important 
economic,  environmental,  safety  or 
social  benefits  that  are  not  reflected  in 
a  simple  traffic  count.  Clearly,  these 
considerations  need  to  betaken  into 
account  in  identifying  the  NTS.  What  is 
the  best  way  to  incorporate  these 
various  factors? 

The  social  role  of  transportation 
facilities  might  properly  be  reflected  in 
a  variety  of  criteria  for  inclusion.  One 
such  approach  would  be  to  give  special 
consideration  to  facilities  and  routes 
serving  areas  where  the  population  has 


comparatively  limited  access  to 
automobiles,  is  relatively  immobile,  or 
includes  a  higher  proportion  of  seniors 
or  the  disabled.  Safety  and 
environmental  considerations  might 
weigh  in  favor  of  modes  or  facilities 
whose  use  results  in  fewer  accidents  or 
which  yield  less  pollution — which  both 
have  attendant  social  and  economic 
costs. 

In  addition  to  traffic  volume,  which  as 
indicated  above,  is  an  important 
measure  of  economic  impact  and, 
generally,  of  a  facility's  environmental 
effects,  we  suggest  that  defense  and 
emergency  preparedness,  and  system 
linkage  across  modes  or  across  regions 
are  fectors  which  can  be  identified  and 
should  be  weighed.  We  may  find 
workable  proxies  for  meeting  social 
objectives  such  as  safety,  mobility  and 
accessibility  as  well.  There  may  be  ways 
to  approximate  the  connectivity 
function,  for  example,  by  identifying  the 
percentage  of  population  or  economic 
activity  within  a  given  distance  or  travel 
time  to  a  facihty. 

Some  non-volume  criteria  will  affect 
the  composition  of  ibe  initial  NTS:  for 
example,  border  crossings  and 
important  ports  of  entry  may  be 
included  on  the  basis  of  their  role  in 
international  trade.  This  process  will 
accelerate  as  the  NTS  grows.  With 
experience  and  additional  data,  we  hope 
to  be  able  to  incorporate  measures  of 
more  complex  and  subtle  factors 
reflecting  social  and  community 
viability.  We  welcome  suggestions  on 
ways  to  assess  these  factors,  and  on 
ways  to  quantify  any  other  factors  that 
commenters  believe  should  be  taken 
into  consideration  in  defining  the 
elements  of  the  NTS. 

Temporal  Considerations 

There  is  at  least  one  other  difficult 
aspect  of  the  criteria  question:  how 
should  the  NTS  deal  with  the  future, 
i.e.,  with  anticipated  or  planned 
facilities  or  actions?  The  NTS  is 
intended  to  be  forward-looking:  that  is, 
it  should  help  us  determine  what 
actions  need  to  be  taken  to  make 
transportation  function  better.  Thus,  the 
NTS  needs  to  be  able  to  accommodate 
prospectively  new  additions  to  the 
system.  In  some  instances  these  may 
involve  technologies^for  example,  high 
speed  rail  and  intelligent  vehicle 
highway  systems — that  are  not  yet 
operational. 

The  process  needs  to  be  realistic, 
however.  The  NTS  cannot  incorporate 
every  idea  for  a  transportation 
improvement,  regardless  of  the 
likelihood  that  it  would  ever  be  built  or 
impltemented.  In  light  of  this,  how  do 
we  select  system  additions  that  are 


"real,"  in  the  sense  of  having  an 
acceptable  likelihood  of 
implementation?  Woidd  it  be  useful  to 
si>ecify  a  planning  horizon  for  the  NTS? 
Should  existing  and  planned  facilities 
be  treated  as  separable  parts  of  the  NTS? 
There  may  be  legislative,  planning  or 
funding  milestones  or  thresholds  that 
will  help  address  these  questions.  For 
example,  we  are  considering  a 
requirement  that  an  unbuilt  facility  be  a 
part  of  a  State  Transportation 
Improvement  Program  to  be  eligible  for 
inclusion  in  the  NTS.  How  would 
anticipated  private  sector  improvements 
be  treated? 

Setting  Intermodal  NTS  Criteria 

One  of  the  major  goals  of  the  NTS  is 
to  promote  efficient  and  effective 
intermodal  transportation.  At  present, 
however,  it  is  difficult  to  use  identical 
criteria  to  evaluate  faciUties  across 
modes. 

In  large  part,  this  is  attributable  to 
data  limitations.  Ideally,  the  criteria 
would  measure  transportation  impacts 
on  a  variety  of  important  objectives 
without  regard  to  mode.  Realistically, 
we  do  not  have  good  measures  of  the 
direct  regional  or  national  impact  of 
transportation  on  many  economic, 
environmental  and  social  goals,  and 
those  that  we  do  have  are  modally- 
based. 

Under  the  leadership  of  the  Bureau  of 
Transportation  Statistics,  the 
Department  has  beg\m  to  plan  and  to 
implement  improved  data  collection. 
Efforts  are  under  way  to  collect 
multimodal  national  and  interregional 
freight  and  passenger  data.  The  NTS 
will  help  spur  and  guide  continued 
efforts  in  this  direction  and  the  data  will 
be  helpful  in  refining  the  NTS. 

Notwithstanding  these  constraints, 
NTS  criteria  need  to  have  some  internal 
consistency  if  the  NTS  is  to  become  a 
productive  analytical  tool  and  not  just 
an  inventory  of  unrelated  parts.  All 
components  of  the  NTS,  urban  or  rural, 
public  or  private,  should  iiave  a  clear, 
systematic  relationship  to  the  overall 
national  transportation  network  and 
make  a  significant  contribution  to 
meeting  the  nation's  transportation 
needs.  In  the  examples  that  follow,  we 
have  attempted  to  achieve  some  rough 
comparability  in  terms  of  activity  data, 
but  these  need  to  be  further  refined  to 
reflect  economic  impact.  To  do  this,  it 
would  be  useful  to  have  the  passenger 
and  freight  flow  data  from  the  planned 
surveys  mentioned  earUer.  With  this 
data,  we  could  assess  the  distribution 
and  value  of  passenger  and  freight 
flows,  but  the  survey  data  will  not  be 
available  in  time  for  the  initial 
identification  of  the  NTS.  In  the  interim. 


IMI 


Federal  Register  /  Vol.  59,  No.  163  /  Wednesday.  August  24.  1994  /  Notices 


we  plan  to  examine  the  feasibility  of 
using  available  transportation 
expenditure,  conunodity  and  activity 
data  to  approximate  better  the  impact  on 
the  economy  of  various  transportation 
facilities.  Are  there  other  data  which 
could  be  used  to  achieve  more 
meaningful  intermodal  consistency? 

In  light  of  data  limitations  and 
unresolved  questions  about 
methodologies  for  recognizing  non- 
volume  social  factors,  our  initial 
approach  to  criteria  focuses  on  volume 
measures.  But  how  can  we  best  select  a 
volume  threshold  for  inclusion  in  the 
NTS? 

Analysts  seeking  to  select  proper 
thresholds  often  look  for  natural,  real- 
world  "break-points"  in  the  data,  for 
example,  the  point  along  the  traffic 
activity  curve  where  traffic  begins  to 
drop  off  more  sharply.  Applying  that 
kind  of  general  rule  across  the  modes 
facilitates  identification  of  the  most 
heavily  used  facilities  in  each  mode, 
notwithstanding  the  differences  among 
their  traffic  patterns.  (Some  modes  have 
more  concentrated  traffic  patterns, 
while  others  are  more  dispersed;  no  two 
are  identical.)  Sometimes  there  are 
several  possible  break-points,  and  we 
will  need  to  decide  how  much  of  each 
system  to  include  in  the  NTS. 

In  some  cases,  workable  selection 
guidelines  may  already  exist.  For 
example,  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(iSTEA)  states  that  "the  National 
Intermodal  Transportation  System  shall 
include  a  National  Highway  System 
.  .  ."Thus,  the  National  Highway 
System,  now  before  Congress  for  final 
approval,  would  properly  comprise  the 
highway  portion  of  the  initial  NTS 
network. 

It  may  also  be  useful  to  consider  a 
staged  selection  process.  For  example, 
the  NTS  could  be  defined  to  include, 
fii-st,  transportation  systems  Congress 
has  designated  as  having  national 
im.portance;  second,  the  major  facilities 
that  handle  a  substantial  proportion  of 
the  traffic  in  each  mode,  as  measured  by 
a  variety  of  pertinent  activity  statistics; 
and  third,  other  facilities  that  can  be 
shown  to  have  significant,  measurable 
.social  or  economic  impacts — e.g.,  on 
"environmei.tal  quality,  safety,  defense 
and  emergency  readiness,  national 
system  linkage,  or  other  important 
national  objectives. 

Potential  Criteria 

The  following  examples  of  criteria 
and  threshold  levels  for  identifying 
facilities  for  the  initial  NTS  are  offered 
to  illustrate  how  criteria  might  be 
applied.  They  do  not  represent  specific 
options  or  ranges  for  these  values.  The 
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criteria  and  threshold  levels  applied 
may  be  entirely  different  from  those 
illustrated  in  the  examples,  depending 
on  the  comments  we  receive  and  on 
further  analysis. 

Highways 

Pending  Congressional  approval,  the 
National  Highway  System  (NHS)  will 
incorporate  the  strategic  highway 
network,  ISTEA  high  priority  corridors, 
selected  principal  arterials,  and 
intermodal  cormectors:  approximately 
159,000  miles  of  highway  designated  by 
Congress  as  having  national  importance. 
This  is  about  four  percent  of  the  four 
million  miles  of  public  roads  in  the  U.S. 
and  about  one-sixth  of  the  953.000  miles 
eligible  for  Federal  aid  under  ISTE.*^. 
This  network  carries  over  40  percent  of 
the  passenger  vehicle  miles  traveled  in 
the  United  States,  and  70  percent  of  the 
commercial  truck  miles,  h  includes  not 
only  the  high  activity  routes,  but 
highways  that  are  essential  for  national 
defense  and  emergency  preparedness,  as 
well  as  connecting  routes  that  link  the 
national  system  together,  thus  reflecting 
several  of  the  non-volume  factors 
discussed  above.  The  last  phase  of  the 
designation  of  the  NHS  will  be  to 
identify  intermodal  connectors.  This 
activity  will  be  undertaken  in  concert 
with  the  NTS  identification  process 
since  the  objectives  of  these  activities 
are  closely  related.  The  character  of  the 
NHS — which  encompasses  a  relatively 
small  number  of  facilities  which  service 
a  very-  large  proportion  of  the  traffic 
(especially  freight  traffic),  while  also 
providing  connectivity  and  emergency 
readiness — supplies  one  model  for 
consideration  in  the  criteria 
development  process. 

Aviation 

Federal  Ain\-ays 

Aviation's  primary  system  niche  is  in 
long  distance  and  international 
transportation.  Navigation  aids, 
including  the  air  route  traffic  control 
centers  and  principal  navigation  aids, 
form  an  "ainvays"  system  which  is 
essential  to  the  operation  of  aviation 
service.  The  rationale  for  inclusion  is 
underscored  by  the  fact  that  the  air 
route  traffic  control  centers  and 
navigation  aids  which  together  comprise 
the  airways  system  are  already 
Federally-operated. 

Airports 

This  component  of  the  aviation 
system  presents  a  bigger  challenge 
because  there  are  substantial  variations 
in  the  amount  and  character  of  airports' 
use.  Air  travel  is  highly  concentrated. 
The  top  50  airports  handle  more  than  80 


percent  of  all  passenger  enplanements 
in  the  U.S.;  and  the  top  150  airports 
account  for  more  than  95  percent  of 
total  traffic.  Adding  airports  that  handle 
a  large  volume  of  cargo  operations,  or 
those  with  a  high  level  of  unscheduled 
general  aviation  operations,  might 
provide  a  more  complete  picture  of  the 
air  system  as  a  whole.  How  inclusive 
should  the  NTS  be?  Two  illustrative 
possibilities  are: 

(1)  Commercial  airports  with  more 
than  2.5  million  passenger 
enplanements  per  year,  and  cargo 
airports  with  more'than  500,000  tons  of 
landed  cargo  aircraft  weight:  56  airports 
in  total.  These  facilities  represent  less 
than  one  percent  of  the  number  of 
airports  open  to  the  public  in  the 
country  and  about  10  percent  of 
commercial  ser\ice  airports.  Together. 
however,  they  serve  81  percent  of 
enplaned  passengers,  87  percent  of 
landed  cargo  aircraft  weight,  and  14 
percent  of  general  aviation  itinerant 
operations  at  FAA-towered  airports. 

(2)  Com.mercial  airports  with  more 
than  250,000  passenger  enplanements 
per  year  (including  all  U.S.  airports  with 
scheduled  international  ser\ice),  cargo 
airports  with  more  than  50.000  tons  of 
landed  cargo  aircraft  weight,  and  FA.\- 
towered  airports  with  more  than 
100,000  general  aviation  itinerant 
operations  per  year:  187  airports  in 
total.  Together,  these  airports  account 
for  97  percent  of  total  enplaned 
passengers.  99  percent  of  landed  aircraft 
weight  at  cargo  airports  and  56  percent 
of  itinerant  general  aviation  operations 
at  FAA-towered  airports.  The  187 
facilities  represent  3.3  percent  of 
airports  open  to  the  public  in  the  nation 
and  about  34  percent  of  commercial 
service  airports.  But  all  U.S.  airports 
with  scheduled  international  service  are 
included. 

Intercity  Bus 

While  the  intercity  bus  industry- 
provides  mobility  for  residents  of  rural 
and  small  urban  areas,  criteria 
development  for  this  elemor.t  r-f  'he 
national  system  is  complicattc  Lv  the 
absence  of  detailed  ridership  data. 
Given  the  circumstances,  one  possible 
approach  would  be  to  focus  on 
population  served  by  bus  facilities.  For 
e.xample.  the  NTS  might  include  all 
intercity  bus  terminals  in  urbanized 
areas  of  100,000  or  more.  Based  on  a 
ten-year  old,  joint  DOT/ICC  study  of 
intercity  bus  terminals,  that  would 
amount  to  about  500  terminals  serving 
about  60  percent  of  all  intercity  bus 
users,  including  riders  traveling  to 
metropolitan  areas  from  isolated  rural 
communities.  Of  course,  it  may  be 
worthwhile  to  consider  other 
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population  thresholds  or  criteria.Is  this 
a  workable  way  to  identify  intercity  bus 
terminals,  or  are  data  available  which 
would  allow  a  better  approach? 

Transit 

Transit  systems  play  an  important 
role  in  meeting  a  variety  of  national 
objectives.  They  are  essential  to  the 
economic,  social,  and  cultural  roles  of 
our  urban  areas.  They  serve  economic 
and  systemic  functions  by  contributing 
to  reduced  highway  congestion  and  air 
pollution,  and  increased  highway  safety 
and  energy  savings.  Transit  systems  also 
serve  a  social  function  by  providing 
basic  mobility,  particularly  to  those 
without  access  to  an  automobile.  The 
types  of  transit  facilities  included  in  the 
NTS  should  reflect  all  of  these  multiple 
objectives  and  roles. 

Passenger  volume-based  criteria  can 
serve  to  reflect  transit's  economic 
importance.  For  example,  the  NTS 
could  reasonably  include  all  urban  rail 
transit  lines  (commuter  rail,  rapid  rail, 
and  light  rail),  including  supporting 
facilities,  as  well  as  those  transit  bus 
routes  (and  related  supporting  facilities) 
serving  substantial  ridership — such  as, 
more  than  5,000  passengers  pwr  day. 
This  test  would  result  in  the  inclusion 
in  the  NTS  of  approximately  6,500  rail 
route  miles  and  11,000  bus  route  miles 
(representing  7  percent  of  total  bus  route 
miles).  These  routes  and  facilities  carry 
a  total  of  5.1  billion  passengers  per  year 
(67  percent  of  total  transit  passengers) 
and  27  billion  passenger  miles  per  year 
(72  percent  of  total  transit  passenger 
miles).  Does  the  proposed  threshold 
reach  those  lines  and  systems  which  are 
most  important  from  an  economic 
perspective? 

While  passenger  volumes  reflect 
transit's  economic  and  urban  linkage 
functions,  they  are  probably  an 
inadequate  measure  of  the  social  role 
which  transit  plays,  e.g.,  transportation 
for  the  disadvantaged.  But,  as  indicated 
above,  determining  the  extent  to  which 
speci.Hc  transit  facilities  and  routes 
serve  significant  social  functions  is 
fairly  difficult,  at  present. 

Railroads 

Freight  Rail  Systems 

Freight  rail  systems  play  critical  roles 
in  the  nation's  transportation  system. 
The  privately-owned  and  operated  rail 
freight  system  carries  nearly  40  percent 
of  total  U.S.  freight  traffic,  measured  in 
ton-miles;  many  rail  lines  are  also 
important  for  purposes  of  national 
defense  and  emergency  readiness.  It 
may  be  useful  to  apply  a  combination  of 
several  criteria,  using  national  defense, 
system  linkage,  and  other  factors  as  well 


as  traffic  volume  to  determine  the 
frei^t  line  component.  Two  examples 
are: 

(1)  Rail  hues  with  freight  activity  in 
excess  of  5  million  gross  tons  per  year, 
rail  Bnes  in  the  defense-related  strategic 
corridor  network,  and  connecting  lines 
for  national  system  linkage.  This 
package  would  account  for  49  percent  of 
total  route  miles  in  the  U.S.,  and  95 
percent  of  the  nation's  total  freight 
revenue  ton-miles. 

(2)  Rail  lines  with  freight  activity  in 
excess  of  20  million  gross  tons  per  year, 
rail  lines  in  the  defense-related  strategic 
corridor  network,  and  connecting  lines 
for  national  system  linkage.  This  option 
would  represent  34  percent  of  total 
route  miles  in  the  U.S.,  and  86  percent 
of  the  nation's  total  railroad  revenue 
ton-miles. 

Passenger  Rail  System 

Amtrak,  the  country's  rail  passenger 
network,  provides  transportation  links 
between  major  cities  and  to  all  regions 
of  the  country,  including  rural  areas  that 
may  have  no  other  form  of  public 
transportation.  The  current  system 
consists  of  24,000  route  miles  and  540_ 
stations.  What  is  the  appropriate 
threshold  for  the  NTS  in  this  case? 
Certain  routes  on  the  east  and  west 
coasts  and  in  the  upper  midwest  have 
passenger  volumes  that  are  much 
heavier  than  many  other  routes  On 
which  usage  is  Ughter  and/or  more 
seasonal.  Do  cuirrent  or  future  usage 
patterns  provide  a  structure  for 
identifying  the  Amtrak  routes  and 
facilities  most  important  to  the  country? 
For  example,  routes  which  carry  70- 
80%  of  Amtrak's  annual  ridership  might 
be  included  in  a  national  system. 

Amtrak  Stations 

Data  on  station  usage— examples  of 
which  appear  below — provide 
information  that  would  app)ear  to  be 
useful  in  identifying  the  appropriate 
stations  for  inclusion  in  the  initial  NTS. 
What  level  of  passenger  activity  would 
be  most  appropriate  for  selecting 
stations  for  inclusion  in  the  NTS?  Are 
there  other  data  that  would  be  useful  in 
this  regard? 

•  48  of  Amtrak's  540  stations  serve 
two-thirds  of  the  passengers; 

•  75  percent  of^Amtrak  traffic  is 
handled  at  86  stations;  and 

•  63  stations  (handling  at  least 
100,000  passengers  annually)  account 
for  more  than  70  percent  of  the  total 
traffic; 

Water  Transport 

Water  transport  is  significant  for 
economic  and  defense  reasons.  The 
marine  transport  industry  carries  over 


1.9  billion  metric  tons  of  materials,  parts 
and  consumer  items  in  domestic  and 
foreign  commerce.  Further,  a  number  of 
the  facilities  used  by  this  industry  play 
a  role  in  strategic  defense. 

Ports  and  Harbors 

U.S.  deep  draft  ports  are  critical  links, 
not  only  in  support  of  our  foreign 
commerce  (amountfng  to  about  950  ' 
million  metric  tons  annually),  but  also 
in  support  of  trade  to  thenon- 
contiguous  States  and  Territories  (over 
250  million  metric  tons  annually),  as 
well  as  intracoastal  and  coastwise 
traffic.  The  1,205  miles  of 
Congressionally-designated  channels 
and  canals  created  by  dredging, 
widening  and  canalization  form  an 
extensive  network  that  provides  deep 
draft  shipping  lanes.  A  tax  on  the  value 
of  goods  moving  through  these  channels 
and  ports  is  paid  into  tJbe  Harbor 
Maintenance  Trust  Fund,  which  the 
Corps  of  Engineers  uses  for  maintenance 
dredging. 

There  are  355  ports  in  the  United 
States  handling  cargo  at  some  4,000 
terminals  within  these  ports.  As  in 
airports,  traffic  is  concentrated.  One 
hundred  and  fifty  of  those  ports — 42 
percent  of  the  total — accoimt  for  99 
percent  of  the  cargo  tonnage.  And  like 
rail  lines,  some  ports  also  have  strategic 
defense  significance,  which  should  also 
be  considered  in  defining  the  maritime 
port  components  of  the  NTS.  Finally, 
the  Louisiana  Off  Shore  Oil  Port 
("LOOP")  may  be  nationally  significant 
for  reasons  of  energy  production  and 
economic  impact. 

How  many  ports — including  the 
improved  channel  and  canals  needed  to 
connect  those  ports  to  the  deep  draft  sea 
lanes — should  the  NTS  encompass? 
Two  examples  emphasizing  traffic 
measures  might  be: 

( 1 )  Twenty -nine  ports  handling  at 
least  eighteen  million  metric  tons  of 
cargo  per  year  accoimt  for  nearly  70 
percent  of  total  waterbome  cargo. 

(2)  At  an  alternative  level  of 
concentration,  80  percent  of  total 
waterbome  cargo  is  handled  at  45  ports. 
Adding  two  ports  to  this  number 
provides  80  percent  coverage  for  foreign 
cargo  handled,  as  well. 

Inland  and  Intracoastal  Waterways 

There  are  25,000  miles  of  navigable 
waterways  within  the  United  States. 
Congress  has  declared  10,600  miles— 
about  40  percent  of  the  total— to  be 
major  inland  waterways  subject  to  fiiel 
taxes  and  maintained  by  the  Army 
Corps  of  Engineers.  This 
Congressionally-defined  system  consists 
of  168  lock  sites,  as  well  as  dams  and 
other  improvements.  Its  chief  role  is 
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providing  low-cost  shipping  of 
commodities  {563  million  metric  tons  of 
coal,  grain,  etcl.  The  arterial  segments — 
accounting  for  more  than  90  percent  of 
U.S.  domestic  waterbome  traffic  ton- 
miles— are  commonly  known  as  "fuel 
tax"  waterways  because  barge  operators 
and  other  users  pay  fuel  taxes  imder  the 
Inland  Waterways  Revenue  Act  of  1978 
and  the  Water  Resources  Development 
Act  of  1986. 

In  addition,  the  Great  Lakes  and 
connecting  channels  and  locks  total 
2,000  miles  of  interstate  and  foreign 
commerce  routes.  Dedicated  Great  Lakes 
vessels  haul  97.4  million  metric  tons  of 
goods  basic  to  midwest  industry  and 
provide  ports  as  far  west  as  Chicago 
with  access  to  global  markets  through 
the  St.  Lawrence  Seaway.  In  1992,  2,642 
vessel  transits  were  made  of  the  St. 
Lawrence  Seaway,  moving,  a  total  of 
32.7  million  metric  tons  of  cargo. 

While  Congress  has  designated  a 
10,600  mile  inland  waterway  system  to 
be  subject  to  the  waterways  fuel  tax, 
some  other  set  of  waterways  may  be 
appropriate  for  the  NTS.  One  approach 
is  suggested  by  the  fact  that  just  over 
one-half  of  the  Congressionally- 
designated  system  handles  about  97 
percent  of  the  total  ton-mile  freight 
volume  on  the  system.  The  major 
facilities  on  the  Great  Lakes  and  St. 
Lawrence  Seaway,  together  with  some 
set  of  inland  waterways,  would 
constitute  the  waterway  component  of 
the  NTS. 

Pipelines 

Petroleum  pipelines  account  for  53 
percent  of  all  the  crude  oil  and 
petroleum  products  carried  in  the 
domestic  U.S.  transportation  system — 
about  17.5  million  barrels  per  day. 
Natural  gas  pipelines  deliver 
approximately  46.1  billion  cubic  feet  of 
natural  gas  per  day,  serving  more  than 
55  million  customers.  While  it  is  not 
feasible  to  include  all  of  the  field, 
gathering,  and  distribution  pipelines, 
the  major  interstate  and  long-distance 
oil  and  gas  pipelines  clearly  are  a 
critical  part  of  our  national 
transportation  system  by  virtue  of  their 
significance  in  energy  transportation. 
One  possibility  is  as  foliows: 

Petroleum  Pipelines 

•  Interstate  crude  pipelines — 58,000 
miles 

•  Interstate  product  pipelines — 
88,000  miles 

Interstate  crude  trunk  lines  (12  inches 
in  diameter,  on  average)  represent  about 
29  percent  of  total  mileage.  Interstate 
product  trunk  lines  (of  widely  varj'ing 
diameter)  account  for  about  43  percent 
of  total  mileage. 


Natural  Gas  Pipelines 

•  Transmission — interstate — 275,000 
miles 

Long  distance  transmission  lines 
between  24  to  36  inches  in  diameter 
represent  approximately  29  percent  of 
total  gas  pipeline  mileage. 

Intermodal  Connections 

The  NTS  will  specifically  include 
intermodal  hubs — facilities  that  serve  as 
collection  points  and  as  transfer  points 
between  modes  and  transportation 
services.  While  data  on  these  hubs  will 
be  collected  from  a  variety  of  sources, 
mode  by  mode,  we  hope  the  NTS  will 
enable  us  to  analyze  the  intermodal 
effectiveness  of  all  major  hubs — 
airports,  train  stations,  freight  terminals, 
ports,  bus  and  transit  depots,  etc.  It  is 
at  intermodal  collection  and  transfer 
points  that  travel  delays  and 
inefficiencies  often  occur.  It  is  our 
intent  that  the  NTS  be  useful  to 
planners,  other  pubUc  officials  and 
private  transportation  firms  across  the 
nation  as  an  analytical  tool  to  identify 
and  begin  to  solve  such  bottlenecks. 

Most,  if  not  all  of  these  will  be 
identified  for  inclusion  in  the  NTS 
through  the  Congressionally-mandated 
NHS  intermodal  facility  identification 
process  or  will  fall  under  one  or  more 
of  the  categories  described  above.  Still, 
we  will  need  to  be  alert  to 
circumstances  where  the  importance  of 
the  connection  facility  stems  from  its 
collective  role,  rather  than  its 
importance  to  any  one  modal  system. 

Cross-Cutting  Criteria 

In  addition  to  the  volume-based 
considerations  outlined  above,  there 
may  be  other  categories  of  criteria  that 
will  help  identif\'  the  appropriate 
facil'ties  for  NTS  purposes.  A  number  of 
these  are  de'^cribed  below.  In  some 
instances,  State  and  local  planning 
authorities  will  help  apply  these 
criteria.  Presumably,  the  use  of  multiple 
criteria  does  not  require  that  all  of  the 
individual  criteria  be  satisfied  to 
qualify;  rather,  meeting  one  or  more  of 
the  criteria  finally  used  could  qualify'  a 
facility  or  route  for  inclusion  on  the 
initial  NTS. 

Connectivity 

The  modal  systems  within  the  NTS 
must  connect  internally  and  with  each 
other.  This  will  mean  that  certain 
segments  or  facilities  might  be  included 
because  they  make  the  system 
continuous  or  provide  an  essential 
connection  among  modes. 

Population  Clusters 

It  may  be  useful  to  favor  facilities 
serving  large  metropolitan  areas — for 


example,  in  areas  exceeding  some  level 
of  population  (e.g.,  2504)00,  500,000). 
This  is  a  way  of  ensuring  that  the  NTS 
incorporates  facilities  providing  existing 
or  potential  service  to  the  major 
population  clusters  of  the  country.  (At 
first  blush,  this  would  seem  to  be  a  more 
fitting  criteria  for  passenger  service  than 
for  freight  service.) 

National  Coverage 

In  order  to  ensure  that  the  NTS  ties 
the  nation  together  it  might  be 
appropriate  to  designate  at  least  one 
facility  in  each  (applicable)  modal 
category  (i.e.  airport,  freight  rail,  etc.) 
within  every  State  or  region. 

International  Trade 

Facilities  and  routes  serving 
important  border  crossings  or  ports  of 
entry  would  be  identified  on  the  initial 
NTS  to  ensure  that  the  NTS  supports  the 
country's  international  economic 
competitiveness  objectives. 

Defense  and  Emergency  Readiness 

Facilities  necessary  for  defense 
purposes  will  be  a  part  of  the  NTS.  They 
will  be  defined  by  the  appropriate 
Federal  agencies. 

Special  National  or  Regional  Functions 

As  indicated  above,  it  may  be  possible 
and  useful  to  identify  populations  with 
special  mobility  needs  or  economic 
activities  that  have  an  impact  on 
national  objectives,  but  which  are  not 
captured  by  other  criteria.  (Examples  of 
the  latter  may  be  important  recreational 
or  tourist  locations  (e.g..  national  parks) 
or  coal  producing  reg'ons  in  West 
Virginia  or  Wyoming.)  Since  it  is 
possible  to  make  these  arguments  for 
many  groups  and  activities,  such  ciiteria 
must  stress  thejmportance  ofthe.se 
impacts  at  the  regional  or  national  level. 
Stale  and  local  impacts  are  nc  '  ss 
important,  but  are  better  addrusoed  by 
the  transportation  planning  processes  at 
these  levels. 

Summary 

In  an  era  of  increasing  international 
competition,  we  cannot  afford  to  let  an 
inefficient,  piecemeal  transportation 
network  waste  the  Nation's  time  and 
energy  resources  and  hold  our  economy 
back.  The  NTS  will  help  us  overcome 
the  fragmented  history  of  transportation 
development  by  providing  us  with  a 
framework  for  analysis  and 
decisionmaking  that  will  lead  to  a  more 
integrated  and  effective  system.  With 
your  help,  decisions  on  the  criteria  for 
the  NTS  can  be  made,  and  we  can  begin 
building  the  anahlical  framework  that 
will  produce  an  efficient  intermodal 
transportation  system,  ready  to  ser\e  the 
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traveling  and  shipping  public  in  the 
21st  Century. 

As  indicated  at  the  outset,  this 
document  is  intended  to  stimulate 
substantive  discussion  about  bow  to 
begin  building  that  analytical 
framework  and  identifying  the  strategic 
components  of  the  nation's  total 
transportation  system.  We  invite  your 
active  participation.  Determining  the 
criteria  for  including  transportation 
facilities  in  the  NTS  is  an  important 
procedural  step  in  the  larger  NTS 
process.  In  seeking  consensus  on  the 
NTS  criteria,  we  hope  to  foster  a  frank 
and  wide-ranging  evaluation  of  the  ways 
our  national  transportation  system  is 
now  working  and — more  specifically — 
to  engage  in  a  practical,  focused 
examination  of  the  kinds  of  information, 
data,  and  analysis  we  will  all  need  in 
order  to  make  that  system  as  efficient, 
accessible,  and  productive  as  possible. 

Questions  for  Discussion 

1.  Which  of  the  criteria  suggested  in 
the  Working  Paper  most  accurately 
capture  the  essential  elements  of  the 
national  transportation  networic,  across 
all  modes? 

2.  What  multimodal  transportation 
performance  data  are  available  that 
might  be  helpful  in  the  identification  of 
the  initial  NTS? 

3.  Are  there  measurable  criteria 
currently  available  which  will  better 
capture  the  national  impacts  of 
transportation  on  economic, 
environmental  and  social  objectives? 

4.  How  can  criteria  be  developed  or 
adjusted  to  reflect  economic  and  other 
objectives  more  directly  and  accurately? 

5.  Do  these  criteria  establish 
comparable  and  appropriate  levels  of 
inclusion  across  the  various 
transportation  modes?  Are  any  elements 
over-represented  or  under-represented? 
In  whai  uay? 

6.  Whot  factors  have  we  failed  to 
consider  in  this  initial  effort  to  define 
the  NTS?  How  would  one  measure 
them? 

7.  What  are  the  best  ways  to  reflect 
social  and  environmental  objectives  in 
the  identification  of  the  NTS? 

8.  How  should  the  NTS  deal  with  the 
future,  i.e.,  with  anticipated  or  planned 
facilities  or  actions?  Would  it  be  useful 
to  adopt  a  planning  horizon,  and,  if  so, 
what  should  it  be?  How  do  we  select 
system  additions  that  are  "real,"  in  the 
sense  of  having  an  acceptable  likelihood 
of  implementation? 

9.  What  kinds  of  criteria  can  be  used 
to  identify  significant  intermodal 
facilities,  and  do  they  identify  terminals 
that  will  not  qualify  by  other  measures? 

10.  Are  there  criteria  that  would 
reflect,  on  a  national  or  regional  scale, 


the  mobility  requirements  for  such 
groups  as  rural  residents  or  the 
disabled? 

Issued  this  18th  day  of  August  1994,  in 
Washington,  DC 

Michael  P.  Huerta, 

Associate  Deputy  Secretary  and  Director, 
Office  of  Intemwdalism. 

|FR  Ooc.  94-20723  Filed  8-23-94;. 8:45  am] 
BILUNB  CODE  4910-6a-P 


Coast  Guard 

[CGO  94-062] 

Diffarential  Global  Positioning  System, 
Lake  Superior  Corridor  Region; 
Environmental  Assessment 

AQENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  has  prepared 
a  Programmatic  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  for 
implementing  a  Differential  Global 
Positioning  System  (DGPS)  Service  in 
the  Lake  Superior  Corridor  Region  of  the 
United  States.  Tha  EA  concluded  that 
there  will  be  no  significant  impact  on 
the  environment  and  that  preparation  of 
an  Environmental  Impact  Statement  will 
not  be  necessary.  This  notice  announces 
the  availability  of  the  EA  and  FONSI 
and  solicits  comments  on  them. 
DATES:  Comments  must  be  received  on 
or  before  September  23,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council.  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-OOCl,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  am.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telepihone  number  is  (202)  ■>h'7-\A77. 

Copies  of  the  EA  and  FONSI  may  be 
obtained  by  contacting  LCDR  George 
Privon  at  (202)  267-0297  or  faxing  a 
request  at  (202)  267-4427.  A  copy  of  the 
EA  (less  enclosures)  is  also  available  on 
the  Electronic  Bulletin  Board  System 
(BBS)  at  the  GPS  Information  Center 
(GPSIC)  in  Alexandria,  VA,  (703)  313- 
5910.  For  information  on  the  BBS,  call 
the  GPSIC  watch.stander  at  (703)  313- 
5900. 

FOfl  FURTHER  INFORMATION  CONTACT: 
LCDR  George  Privon,  Radionavigation 
Division,  (202)  267-0297. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Copies  of  the  Programmatic 
Environmental  Assessment  (EA)  and 
Find  ng  of  No  Significant  Impact 
(FONSI)  are  available  as  described 


IMI 


under  ADDRESSES.  The  Coast  Guard 
encourages  interested  persons  to 
comment  on  these  documents.  The 
Coast  Guard  may  revise  these 
dociunents  in  view  of  the  comments.  If 
revisions  are  warranted,  availability  of 
the  revised  documents  will  be 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background 

As  required  by  Congress,  the  Coast 
Guard  is  preparing  to  install  the 
equipment  necessary  to  implement  a 
Differential  Global  Positioning  System 
(DGPS)  service  in  the  Lake  Superior 
Corridor  area  of  the  United  States.  DGPS 
is  a  new  radionavigation  service  that 
improves  upon  the  100  meter  accuracy 
of  the  existing  Global  Positioning 
System  (GPS)  to  provide  an  accuracy  of 
better  than  10  meters.  For  vessels,  this 
degree  of  accuracy  is  critical  for  precise 
electronic  navigation  in  harbors  and 
harbor  approaches  and  will  reduce  the 
number  of  vessel  groundings,  collisions, 
personal  injuries,  fatalities,  and 
potential  hazardous  cargo  spills 
resulting  from  such  incidents. 

After  extensive  study,  the  Coast  Guard 
has  selected  two  sites  along  the  Lake 
Superior  Corridor  for  the  IXJPS 
equipment.  The  sites  are  in  the  vicinity 
of  the  Upper  Keweenaw  Radiobeacon, 
MI  and  Wisconsin  Point,  WI.  The  sites 
are  used  already  for  related  purposes 
and  were  chosen,  in  part,  because  Lheir 
proposed  use  is  consistent  with  their 
past  and  present  use,  thus  minimizing 
further  impact  on  the  environment. 
DGPS  signal  transmissions  will  be 
broadcast  in  the  marine  rediobeacon 
frequency  band  (283.5  to  325  KHz) 
using  less  than  50  watts  {effective 
radiated  power).  Signal  transmissions  at 
thej.e  low  frequency  and  power  levels 
have  not  been  found  to  be  harmful  to 
the  .surrounding  environment. 

Proposed  Installations  at  Each  Site 

(a)  Radiobeacon  Antenna^-The  Coast 
Guard  proposes  to  install  a  90  foot 
guyed  anterma  at  the  Upper  Keweenaw 
Radiobeacon.  Radiobeacon  service  had 
been  previously  discontinued  and  the 
existing  120  foot  radiobeacon  antenna 
removed.  The  existing  ground  plane 
will  be  adapted  to  the  new  antenna.  At 
the  Wisconsin  Point  site  a  75  foot  whip 
antenna  with  an  accompanying  ground 
plane  will  be  installed.  A  ground  plane 
for  this  antenna  consists  of 
approximately  120  copper  radials  (6 
gauge  cooper  wire)  installed  6  inches  (or 
less)  beneath  the  soil  and  projecting 
outward  from  the  antenna  base.  The 
optimum  radial  length  is  between  200- 
300  feet,  but  this  length  may  be 
shortened  to  fit  within  property 
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boundaries.  Wherever  possible,  a  cable 
plow  method  will  be  used  in  the  radial 
installation  to  minimize  soil 
disturbance.  Installation  of  the  ground 
plaae  may  require  some  clearing  of  trees 
and  bushes  on  the  site. 

(b)  DGPS  Antennas— Each  site  will 
require  two  10  foot  masts  to  support 
four  small  (4  inches  by  18  inches 
diameter)  receiving  antennas.  The  masts 
will  be  installed  on  a  concrete 
foundation  measuring  approximately  3 
feet  by  3  feet  by  15  inches.  These  masts 
are  needed  to  support  the  primary  and 
backup  reference  receivers  and  integrity 
monitors.  The  location  of  the  two  masts 
will  be  in  the  vicinity  of  the  electronic 
equipment  building  or  hut,  but  at  least 
50  feet  to  100  feet  from  existing 
structures. 

(c)  Equipment  shelter — A  10  foot  by 
16  foot  equipment  hut  will  be  needed  to 
house  the  DGPS  equipment  at  the 
Wisconsin  Point  site  while  the  existing 
equipment  hut  will  be  used  at  the  Upper 
Keweenaw  site. 

(d)  Utilities— The  Coast  Guard 
proposes  to  use  available  commercial 
power  as  the  primary  source  for  the 
electronic  equipment.  A  telephone  line 
will  be  required  at  each  site  for  remote 
monitoring  and  operation. 

Description  of  Each  Site 

The  Upper  Keweenaw  radiobeacon 
site  is  located  on  the  Michigan  upper 
penin.sula  approximately  5  miles  north 
of  Hancock,  Ml  and  is  an  existing 
marine  radiobeacon  site.  The  site  will 
require  installation  of  a  90  foot  guyed 
antenna. 

The  Wisconsin  Point  site  is  located  on 
U.S.  Army  Corps  of  Engineers  property 
at  the  Superior  entry  to  Lake  Superior 
Harbor.  The  site  will  require  the 
installation  of  a  75  foot  whip  antenna 
and  a  IQ  foot  by  16  foot  equipment  hut 
to  hou.se  the  DGPS  electronic 
equipment. 

Implementation  of  a  DGPS  service  in 
the  Lake  Superior  Corridor  Region  is 
determined  to  have  no  significant  effect 
on  the  quality  of  the  human 
environment  or  require  preparation  of 
an  Environmental  Impact  Statement. 

Dated;  August  18. 1994. 
G.A.  Penington, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
IFR  Doc.  94-20787  Filed  8-23-94;  8:45  am) 
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ACnOH:  Notice  of  availability. 


tCGD  94-061] 

Differential  Glotial  Positioning  System, 
Lake  Michigan  Corridor  Region; 
Environmental  Assessment 

AGENCY:  Coast  Guard,  DOT. 


SUMMARY:  The  Coast  Guard  has  prepared 
a  Programmatic  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  hnpact  (FONSI)  for 
implementing  a  Differential  Global 
Positioning  System  (DGPS)  Service  in 
the  Lake  Michigan  Corridor  Regicm  of 
the  United  States.  The  EA  concluded 
that  there  will  be  no  significant  impact 
on  the  environment  and  that 
preparation  of  an  Environmental  Impact 
Statement  will  not  be  necessary.  This 
notice  announces  the  availability  of  the 
EA  and  FONSI  and  solicits  comments 
on  them. 

DATES:  Comments  must  be  received  on 
or  before  September  23, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council.  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington. 
DC  20393-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Copies  of  the  EA  and  FONSI  may  be 
obtained  by  contacting  LCDR  George 
Privon  at  (202)  267-0297  or  faxing  a 
'  request  at  (202)  267^427.  A  copv  of  the 
EA  (less  enclosures)  is  also  available  on 
the  Electronic  Bulletin  Board  System 
(BBS)  at  the  GPS  Information  Center 
(GPSIC)  in  Alexandria,  VA,  (703)  313- 
5910.  For  information  on  the  BBS.  call 
the  GPSIC  watchstander  at  (703)  313- 
5900. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  George  Privon,  Radionavigation 
Division.  (202)  267-0297. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Copies  of  the  Programmatic 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  are  available  as  described 
under  ADDRESSES.  The  Coast  Guard 
encourages  interested  persons  to 
comment  on  these  documents.  The 
Coast  Guard  may  revi.se  these 
documents  in  view  of  the  comments.  If 
revisions  are  warranted,  availabilitv  of 
the  revised  docu.ments  will  be 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background 

As  required  by  Congress,  the  Coast 
Guard  is  preparing  to  in.stall  the 
equipment  necessar>'  to  implement  a 
Differential  Global  Positioning  System 
(DGPS)  service  in  the  Lake  Michigan 
Corridor  area  of  the  United  States.  DGPS 
is  a  new  radionavigation  serx-ice  that 
improves  upon  the  100  meter  accuracy 


of  the  existing  Global  Positioning 
System  (GPS)  to  provide  an  accuracy  of 

better  than  10  meters.  For  vessels,  this 
degree  of  accuracy  is  critical  for  precise 
electronic  navigation  in  harbors  and 
harbor  approaches  and  will  reduce  the 
number  of  vessel  groimdings,  collisions, 
personal  injuries,  fatahties.  and 
potential  hazardous  cargo  spills 
resulting  from  such  incidents. 

After  extensive  study,  the  Coast  Guaitl 
has  selected  two  sites  along  the  Lake 
Michigan  Corridor  for  the  DGPS 
equipment.  The  sites  are  in  the  vicinity 
of  Sturgeon  Bay  Canal.  WI  and  U.S. 
Coast  Guard  Base  Milwaukee,  WI.  The 
sites  are  used  already  for  related 
purposes  and  were  chosen,  in  part, 
because  their  proposed  use  is  consistent 
with  their  past  and  present  use.  thus 

minimizing  further  impact  on  the 
environment.  DGPS  signal 
transmissions  w  ill  be  broadcast  in  the 
marine  radiobeacon  frequency  band 
(283.5  to  325  KHz)  using  lessVnan  50 
watts  (effective  radiated  power).  Signal 
transmissions  at  these  low  frequency 
and  power  levels  have  not  been  found 
to  be  harmful  to  the  surrounding 
environment. 

Proposed  Installations  at  Each  Site 

(a)  Radiobeacon  Antenna— The  Coast 
Guard  proposes  to  install  ~  90  foot 
guyed  antenna  with  an  accompanying 
ground  plane  at  the  Stu.-ijeon  Bay  site 
and  a  60  ft  guyed  antenna  with  an 
accompanying  ground  plane  at  the 
Milwaukee  site.  A  ground  plane  for 
these  antennas  consLsis  of 
approximately  120  copper  radials  (6 
gauge  copper  wire)  instoUed  6  inches  (or 
less)  beneath  the  sol  anH  projpcting 
outward  from  the  anter.na  base.  The 
optimum  radial  ktngtn  is  Ixtvvtun  200- 
300  feet,  but  this  length  may  be 
shortened  to  fit  vvithm  property 
boundaries.  Wherever  possible,  a  cuible 
plow  method  will  be  u.sedin  the  radial 
installation  to  minimise  soil 
disturbance.  Installation  of  the  ground 
plane  may  require  some  clearing  of  trees 
and  bushes  on  the  site. 

(b)  DGPS  Antennas— Eaih  site  will 
require  two  10  foot  masts  to  support 
four  small  (4  inches  hy  18  inches 
diameter)  receiving  antennas.  The  masts 
will  be  installed  on  a  concrete 
foundation  measuring  approximately  3 
feet  by  3  feet  by  15  inches.  These  masts 
are  needed  to  support  the  primary  and 
backup  reference  receiver^  and  integrity 
monitors.  The  location  of  the  two  masts 
will  be  in  the  vicinity  of  the  electronic 
equipment  building  or  hut.  but  at  least 
50  feet  to  100  feet  from  existing 
.structures. 
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(c)  Equipment  shelter — A  10  foot  by 
16  foot  equipment  hut  will  be  needed  to 
house  the  DGPS  equipment  at  each  site. 

(dMJtilities— The  Coast  Guard 
proposes  to  use  available  commercial 
power  as  the  primary  source  for  the 
electronic  equipment.  A  telephone  line 
will  be  required  at  each  site  for  remote 
monitoring  and  operation. 

Description  of  Each  Site 

The  Sturgeon  Bay  Canal  site  is  located 
within  U.S.  Army  Corps  of  Engineers 


property  adjacent  to  Coast  Guard  Station 
Sturgeon  Bay.  The  site  will  require 
installation  of  a  90  foot  guyed  antenna 
and  a  10  foot  by  16  foot  equipment  hut 
to  house  the  DGPS  electronic 
equipment. 

The  Coast  Guard  Base  Milwaukee  site 
is  located  on  South  Lincoln  Memorial 
Drive  in  southeast  Milwaukee,  WI.  The 
site  will  require  the  installation  of  a  60 
foot  guyed  antenna  and  a  10  foot  by  16 
foot  equipment  hut  to  house  the  DGPS 
electronic  equipment. 


Implementation  of  a  DGPS  service  in 
the  Lake  Michigan  Corridor  Region  is 
determined  to  have  no  signiHcant  effect 
on  the  quality  of  the  human 
environment  or  require  preparation  of 
an  Environmental  Impact  Statement. 

Dated:  August  18, 1994. 
G.A.  Penington, 

Pear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  andWaterway  Services. 
[FR  Doc.  94-20786  Filed  8-23-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nneetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Putx 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday. 

August  29, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.VV.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  V^OtmAVOm: 
Mr.  Joseph  R,  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 


approximately  5  p.m.  two  business  daj's 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  19, 1994 
Jennifer  J.  Jahnsoa, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-20907  Filed  &-22-94;  10:04  ami 

BILLING  CODE  6210-01-P 


NATIONAL  COMMTSSION  ON  UBRAHIES  AND 
INFORMATION  SCIENCE 

MEETING  STATUS:  Open. 

DATE  AND  TIME: 

September  21,  1994.  10:00  a.m.— 4:00  p.m. 
September  22,  1994.  10.00  a.m. — 4:00  p.m. 

PLACE: 

September  21,  1994:  Dirksen  Senate  OfUce 
Building,  Room  406,  First  Street  and 
Constitution  Avenue,  NE.,  Washington,  DC 
20510 

September  22. 1994:  Dirksen  Senate  Office 
Building,  Room  106. 
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MATTERS  CONSIDERED: 

September  21,  1994:  Statewide  Library 
Networks.  A  briefing  for  the  NCLIS  with 
representatives  of  selected  state  and  local 
libraries. 

September  22, 1994.  Discussion  on 
Libraries  and  the  National  Information 
Infrastructure.  What  do  we  know  and  what 
do  we  need  to  know  about  libraries  and 
information  services  to  plan  for  and  to 
support  their  full  participation  in  the 
National  Information  Infrastructure? 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  Whiteleather  (202-606-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 

Dated:  August  18. 1994. 
Peter  R.  Young, 

NCUS  Executive  Director,  Billing  Code:  7527- 
01-M 

IFR  Doc.  94-20936  Filed  8-22-94:  12:57  pro] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  tjy  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
ttie  appropriate  document  categories 
elsewtiere  in  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart3 

Ethics  Training  for  Registrants 

Correction 

In  proposed  rule  document  94-17880 
beginning  on  page  37446,  in  the  issue  of 
Friday,  July  22, 1994,  make  the 
following  correction: 

On  page  37447,  in  the  third  column, 
in  the  last  line,  in  footnote  17,  following 
the  word  "of,  the  words  "ethics 
training  providers  maintained  by  a 
registered  futures  association  if  such 
statement  is  true  in  fact  and  if  the  effect 
of  such  a  listing  is  not  misrepresented."' 
The  effect  of  this  statement  is"  should 
be  added. 

BILLING  COOE  1SOS-01-0 


DEPARTMENT  OF  ENERGY 

Assumption  and  Methodology 
Document  for  the  Spent  Nuclear  Fuel 
Managment  Cost  Evaluation 

Correction 

In  notice  document  94-20206 
beginning  on  page  42216  in  the  issue  of 
Wednesday,  August  17, 1994,  make  the 
following  correction: 

On  page  42216,  in  the  third  column, 
in  the  last  paragraph,  the  first  sentence, 
beginning  with  "To  define...'",  should 
correctly  read  "Because  of  the  very 
broad  scope  associated  with  complex- 
wide  spent  niclear  fuel  management 
and  the  uncertain  nature  of  some  future 
actions,  it  is  not  possible  to  develop 
"best  estimate"  costs  at  this  time. 
Instead,  upper-  and  lower-range 
estimates  will  be  provided  to  define  the 
possible  spread  of  costs  for  each 
alternative." 

BILUNQ  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34477;  International  Series 
Release  No.  695] 

List  of  Foreign  Issuers  Which  Have 
Submitted  Information  Required  by  the 
Exemption  Relating  to  Certain  Foreign 
Securities 

Correction 

In  notice  document  94-19249 
beginning  on  page  40382  in  the  issue  of 


Monday,  August  8, 1994,  in  the  first 
column,  the  Release  Number  should 
read  as  set  forth  above. 

BILLING  CODE  150S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  80, 82, 84, 87. 88,  and  90 

[CGD  94-011] 

RIN2115-AE71 

Inland  Navigation  Rules;  Lighting 
Provisions 

Correction 

In  proposed  rule  document  94-17532 
beginning  on  page  37003  in  the  issue  of 
Wednesday.  July  20, 1994,  make  the 
following  corrections: 

1.  On  page  37003,  in  the  third 
column.  In  the  heading,  the  RIN 
Number  should  read  as  set  forth  above. 

2.  On  page  37008,  in  the  first  column, 
in  the  20th  line  from  the  top,  the  word 
"barge"  should  read  "group". 

BILLING  CODE  1505^)1-0 


994 


m 

9.  'B  .^m 


Wednesday 
August  24,  1994 


Part  II 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 


24  CFR  Part  905  et  al. 
Public  and  Indian  Housing  Amendment  to 
the  Tenant  Participation  and  Tenant 
Opportunities  in  Public  and  Indian 
Housing;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905,  913,  964  and  990 
[Docket  No.  R-94-1707;  FR-C568-F-C3] 
RIN  2577-AB36 

Public  and  Indian  Housing  Amendment 
to  the  Tenant  Participation  and  Tenant 
Opportunities  in  Public  and  Indian 
Housing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing',  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  on  tenant  participation  in 
public  and  Indian  housing  to  provide  a 
comprehensive  framework  for  tenant 
opportunities  programs  which  includes 
new  policies,  procedures  and  guidelines 
for  tenant  participation;  revision  of  the 
Resident  Management  Program  to  the 
Tenant  Opportunities  Program;  and  the 
addition  of  regulations  to  govern  the 
Family  Investment  Centers  (FlC) 
Program.  These  changes  are  being  made 
to  provide  for  new  resident  programs,  as 
well  as  to  address  several  weaknesses  in 
the  existing  regulations  which  have 
interfered  with  successful  program 
implementation. 

EFFECTIVE  DATE:  September  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  Public 
Housing  rule  contact  Dorothy  Walker  or 
Marcia  iMartin,  Office  of  Resident 
Initiatives.  Room  4112,  telephone  (202) 
708-3611.  or  708-0850.  For  Indian 
Housing,  contact  Ed  Fagan.  Office  of 
Native  American  Programs,  Room  4144. 
telephone  {:H)2]  708-2980  (these  are  not 
toll-free  ni   'ihers).  Hearing-  or  speech- 
impaired!  !'■  -sons  may  use  the 
Teiocnrii"      ncations  Devices  for  the 
Deaf  (TDD)  ov  contacting  the  Federal 
Information  Kclay  Service  on  1-8C0- 
877-TDDY  (1-80O-877-8339)  or  202- 
708-9;h00  (not  a  toll  free  number)  for 
information  on  the  program.  (The 
telephone  numbers  listed  above  are  not 
toll-freo.) 

SUPPLEMENTARY  INFORMATION: 

I.  Information  Collections 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Art  of  1980  (44  U.S.C.  3501-3520)  and 
have  been  approved  and  assigned  OiAB 
number  2577-0127. 


II.  Backgroand 

Section  20  of  the  United  States 
Hoiibing  Act  of  1937.  as  amended.  (42 
U.S.C.  1437r)  (the'-1937  Act")  was 
enacted  to  encourage  increased  resident 
management  of  public  housing  projects 
*   *    *  "to  prumotc  formation  and 
development  of  resident  management 
entities."  The  Department  implemented 
section  20  by  regulations  (24  CFR  964 
for  Public  Housing,  and  24  CFR  I^rt 
905,  subpart  O  for  Indian  Housing),  that 
governed  tenaiU  participation  and 
rer.idant  management  in  public/Indian 
housing  under  Section  20  of  tlie  1937 
Act. 

Section  20  also  authorizes  funds  for 
technical  assistance  and  training  to 
resident  councils  (RCs)/resident 
management  corporations  (RMCs)  to 
promote  increased  resident  management 
of  public  housing.  HUD's  experience  in 
providing  grants  to  RCs/RfvlCs  under  the 
Public  Housing  Resident  Management 
Program  has  revealed  that  major 
changes  were  needed  in  the  provisioru! 
of  the  program.  RCs/RMCs  and  PHAs/ 
IHAs  (hereinafter  referred  to  as  "HAs") 
across  the  country  ovcnvhelmingly 
requested  revamping  of  the  program  to 
assist  in  meeting  their  re.sidents'  need 
for  economic  development,  education, 
job  training  and  din'elopment,  social 
senioes,  and  opportunities  for  other 
self-help  initiatives. 

in.  Overview  of  Public  and  Indian 
Housing  Changes 

Several  weaknesses  in  the  regulations 
have  interfered  with  successful  program 
implamentation.  The  current  regulations 
fail  to  establish  clear  <ind  detailed  policy 
on  resident  participation  and  guidance 
on  the  structure  for  public  housing 
re-sident  organizations.  Additionally,  the 
current  regulations  fail  to  establish 
specific  requirements  for  resident 
involvement  in  public/Indian  housing 
management,  and  to  encourage  a  strong 
partnership  between  HAs  and  resident 
councils.  INote  that  references  to 
resident  councils  in  this  overview  affect 
resident  organizations  in  IHAs.] 

Internal  conflicts  between  competing 
resident  councils  in  a  development  pose 
serious  prolilcms  to  HUD  with  respect  to 
prngrem  eligibility  and  participation,  as 
well  as  with  respect  to  H.^  recognition. 
The  Department  is  concerned  about  the 
need  to  pro\  ide  ipore  details  on  how 
resident  counr.ils/rosidcnt  management 
corporations  should  be  structured  and 
how  to  broaden  tenant  involvement  in 
public  housing- 

Th$  Department  recognizes  the  need 
tu  increase  the  amount  of  cash 
confributin:is  for  resident  council         * 
activities  (presently  limited  at  three  (3) 


dollars  per  unit  per  year)  and  to 
compensate  resident  council  officers 
who  are  serving  as  volunteers  in  the 
public  housing  community. 

The  Secretary  established  an  Interim 
Resident  Advisory'  Committee 
consisting  of  representatives  of  regional 
and  state  resident  public  housing 
organizations  who  developed  a  Policy     . 
Paper  on  resident  involvement  in  public 
housing.  Public  Housing  Advocacy 
Groups  [Public  Housirig  Authorities 
Directors  Association  (PHADA).  Council 
of  Large  Public  Housing  Authorities 
(CLPHA)  and  National  Association  of 
Housing  and  Redevelopment  Officials 
(NAHRO)]  were  given  an  opportunity  to 
review  and  comment  on  the  Policy 
Paper. 

Recommendations  from  the  Interim 
Resident  Advisorv'  Committee  on 
Tenant  Involvement  in  Public  Housing 
and  requests  for  changes  in  the  Resident 
Management  Technical  Assistance 
Program  are  the  basis  for  the 
comprehensive  revision  of  24  CFR  Part 
964. 

The  major  changes  in  this  rule  allow 
for  broader,  more  flexible  programs 
aimed  at  increasing  the  capacity  of 
resident  entities  to  participate 
significantly  in  all  aspects  of  public 
housing  operations  while 
simultaneously  pi^rmitting  further 
economic  uphft  opportunities,  to  the 
extent  permitted  under  section  20  of  the 
1937  Act.  Section  20  requires  that  all 
activities  funded  under  it  be  related  to 
improved  living  conditions  and  public 
housing  operations.  (See  §§905.967  and 
9G4.205.)  The  Department  has  proposed 
amendments  to  section  20.  as  a  part  of 
HUD's  legislative  proposal,  to  permit 
funding  of  a. broader  range  of  resident 
initiative  activities  to  include  activities 
that  are  not  necessarily  related  to 
resident  management  or  housing 
authority  operations. 

The  current  regulation  on  the  Tenant 
Participation  and  Resident  Management 
Program  (24  CFR  Part  964)  is  renamed 
by  this  final  rule  as  the  "Tenant 
Participation  and  Tenant  Opportunities 
in  the  Public  Housing  Program"  for 
public  housing.  This  final  rule  replaces 
the  Resident  Management  Program 
under  subpart  C  with  the  Tenant 
Opportunities  Program  (TOP).  For 
Indian  housing,  the  program  is  named 
"Resident  Participation  and 
Opportunities  for  Indian  Housing."  (24 
CFR  part  905.  subpart  O). 

The  revised  program  (TOP)  is 
designed  to  (1)  Prepare  residents  to 
experience  the  dignity  of  meaningful 
work,  to  own  and  operate  resident 
businesses,  and  to  move  toward 
financial  independence;  (2)  enable  them 
to  choose  where  thev  want  to  live;  and 
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(3)  assure  meaningful  participation  in 
the  management  of  their  housing 
developments.  The  authority  for  the 
TOP  program  comes  from  Section  20  of 
the  1937  Act.  Also  under  Section  20, 
technical  assistance  grants  are  available 
for  "the  development  of  resident- 
managed  entities  (including  the 
formation  of  such  entities),  the 
development  of  the  management 
capability  of  newly  formed  or  existing 
entities,  the  identification  of  the  social 
support  needs  of  residents  of  public 
housing  projects,  and  the  securing  of 
such  support."  "TOP  technical 
assistance  grants"  can  enable  residents 
to  manage  their  developments  or 
portions  of  their  developments.  The 
results  are  significant  and  multifaceted. 
For  example,  resident  managed 
activities  have  resulted  in  economic 
development,  resident  self-sufficiency, 
improved  living  conditions,  and 
enhanced  social  services  for  residents 
(e.g.,  child  care  and  other  youth 
programs). 

The  Resident  Management  Program 
will  continue  to  be  an  option  to  resident 
councils/resident  management 
corporations  who  are  interested  in 
performing  management  functions  in 
one  or  more  projects  of  a  HA.  None  of 
the  requirements  for  the  resident 
management  program  will  be  changed. 
However,  some  of  the  provisions  are 
being  moved  to  other  HUD  regulations 
or  issuances.  For  example,  the 
requirements  under  subpart  C  (§964.39) 
governing  the  operating  subsidy,  budget, 
operating  reserves,  etc.  are  being  moved 
to  24  CFR  Part  990— Annual 
Contributions  for  Operating  Subsidy. 
The  Department  believes  these 
provisions  of  §  964.39  are  more 
appropriately  placed  in  that  regulation. 
Also,  the  requirements  for  the  RMC 
management  contract  contents  are  being 
removed  from  subpart  C  and  are 
contained  in  HUD  Notice  PIH  93-56 
(HA),  which  also  includes  the  model 
management  contract. 

Subpart  A  of  part  964  is  being 
expanded  to  add  policies  on 
partnerships  between  HAs  and 
residents.  For  example,  HAs  are 
required  to  provide  office  space  and 
meeting  facilities  to  a  duly  elected 
resident  council,  free  of  charge,  for  the 
purposes  of  conducting  resident 
activities. 

Also,  the  section  on  definitions 
(§  964.7)  is  being  amended  by  removing 
terms  such  as  "resident  council", 
"project",  and  "tenant  participation". 
The  eligibihty  requirements  for  a  voting 
member  of  a  resident  council  have  been 
expanded  and  clarified.  The  frequency 
nf  elections  for  resident  management 
corporations  has  been  e-stahlished. 


Subpart  B  of  part  964  is  being 
expanded  substantially  to  establish 
poUcies  and  procedures  for  HAs  with 
respect  to  resident  participation 
activities.  For  example,  HAs  shall 
provide  any  funds  they  receive  for 
resident  participation  activities  to  the 
duly  elected  resident  council.  Parts  990 
and  905,  subpart  J,  are  being  amended 
to  require  an  addition  of  $25  per  unit 
per  year  to  the  HA's  operating  subsidy 
calculation  for  units  represented  by  a 
duly  elected  resident  council,  which 
will  be  paid  to  the  HA  only  if 
appropriations  are  available  for  that 
purpose.  Fifteen  dollars  of  the  $25  will 
fund  the  duly  elected  resident  councils, 
the  jurisdiction-wide  coimcils  and 
stipends,  as  discussed  further  in  this 
preamble.  The  remaining  ten  dollars  is 
for  the  HAs  to  cover  resident-related 
responsibilities,  including  but  not 
limited  to  third  party  supervision  of 
elections,  recalls  and  arbitrations.  The 
HUD  Circular  HM  7475.9.  dated 
February  10, 1972,  authorized  cash 
contributions  for  resident  council 
activities  for  three  ($3)  dollars  per  unit 
per  year.  The  Department  believes  that 
an  increase  of  $12  per  unit  per  year  is 
reasonable  and,  if  available,  will 
provide  more  resources  necessary  to 
create  a  bona  fide  partnership  among 
the  duly  elected  resident  council  and 
the  HA.  Therefore,  this  rule  replaces  any 
existing  guidance  or  authority  including 
HM  7475.9.  Strong  partnerships  are 
critical  for  achieving  mutual  goals 
contained  in  this  subpart. 

Also,  HUD  is  encouraging  HAs  to 
provide  stipends  in  an  amount  up  to 
$200  per  month/per  officer  to  resident 
council  officers  who  serve  as  volunteers 
in  the  public  housing  development  to 
carry  out  these  duties  and  functions  as 
officers  of  the  resident  council.  The 
Department  believes  that  such  a  stipend 
will  enable  these  volunteers  to  defray 
the  costs  associated  with  volunteer 
efforts,  such  as  child  care, 
transportation,  special  equipment, 
clothing,  etc. 

The  current  Part  964  regulations  lack 
specificity  regarding  resident  elections 
and  organizational  policies,  and  have 
made  it  difficult  to  determine  what  is  a 
"duly  elected  resident  council,"  and 
that  has  caused  conflicts  among  the 
residents. 

This  final  rule  adds  new  policies  and 
procedures  for  resident  councils  bv  (1) 
Defining  what  is  a  "duly  elected 
resident  council,"  (2)  detailing 
minimum  standards  for  elections  of 
resident  councils,  and  (3)  specifying  the 
relationship  between  the  resident 
councils  and  resident  management 
corporations.  Resident  councils  are 
required  to  meet  HUD's  election 


standards  in  order  to  receive  official 
recognition  from  the  HA  and  HUD  and 
to  receive  funds  in  conjunction  with  the 
conduct  of  resident  council  business. 
The  role  of  the  jurisdiction-wide 
resident  council  is  established  under 
this  rule.  The  rule  also  contains 
provisions  that  expand  the  resident 
participation  requirements  to  strongly 
support  resident  participation  in  all 
aspects  of  a  HA's  management 
operations,  and  these  requirements  give 
rights  to  residents  to  freely  organize  and 
represent  their  interests. 

The  rule  adds  a  new  subpart  D  to  part 
964  to  establish  the  Family  Investment 
Center  (FIC)  Program,  as  provided  for 
under  section  22  of  the  1937  Act  (42 
U.S.C.  1437t)  (added  by  section  515  of 
the  National  Affordable  Housing  Act. 
Pub.  L.  101-625).  The  Indian  Housing 
FIC  Program  is  found  in  24  CFR 
905.980.  The  FIC  program  provides 
families  living  in  public  housing  with 
better  access  to  educational  and 
employment  opportunities.  This  new 
subpart  is  being  added  to  Part  964  to 
include  FIC  because  it  complements  the 
Department's  resident  participation  and 
self-sufficiency  initiatives.  The  program 
was  proposed  by  a  national  association 
on  behalf  of  numerous  housing 
aiithorities.  Representatives  from 
public/Indian  housing  ciithorities. 
resident  counciis/residert  management 
corporations  and  nonprofit  housing 
agencies  were  convened  at  the 
Department  to  discuss  program 
provisions  and  provide  policy 
recommendations  during  the  initial 
program  planning  stage.  Some  HAs  will 
combine  their  FIC  and  Family  Self- 
Sufficiency  (FSS)  programs.  This  final 
rule  provides  that  Section  8  FSS 
Program  participants  are  eligible  to 
participate  in  the  FIC  program  when  it 
is  combined  with  FSS,  but  that  income 
exclusions  that  are  provided  to  public 
housing  residents  participating  in 
employment  training  and  supportive 
service  programs  do  not  apply  to 
Section  8  FSS  families.  If  a  pubfic 
housing  family  under  FSS  is  currently 
putting  their  funds  in  an  escrow 
account,  they  cannot  also  be  eligible  for 
the  income  exclusion. 

Sections  905.985  and  964.320  provide 
HUD  polic>'  on  training,  employment 
and  contracting  of  public/Indian 
housing  residents  under  Section  3  of  the 
Housing  and  Urban  Development  Atl  of 
1968  (12  US  C.  1701U).  Section  915  of 
the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550)  made  significant  changes  to 
Section  3.  HL'D  published  an  interir^ 
rule  implementing  those  changes  on 
June  30,  1994.  Section  3.  as  amendi d. 
requires  that  HAs  make  their  best 
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e^cnrts,  otMJsistent  with  existing  Federal, 
State,  and  local  laws  and  regulotioiis,  to 
award  CMrtiatlh  for  work  to  be 
peiftnxned  in  cconectian  with 
develcquneDt,  operatiou  and 
modernization  aasiatanoe  pro\'ided 
pursuant  to  Swctiong  5,  9  and  14  of  the 
U.S.  Housing  Act  of  1937,  to  business 
cmoeais  wUdi  provide  economic 
opportunities  to  low  income  persons.  As 
amended,  Sactiim  3  establishes  an  order 
of  piiotity  to  which  the  MA's  efforts 
must  be  directed.  Thus,  the  first  le\'el  of 
priority  is  to  residents  of  the  housing 
development  {w  which  the  assistance  is 
provided.  This  rule  includes  provisions 
consistent  with  the  interim  Section  3 
rule. 

The  reader  ^ould  note  that 
combination  terms  such  as  "tenant  and 
resident,"  "tenant  council"  and 
"resident  council,"  and  "tenant 
management  corporation"  and  "resident 
management  corporation"  are  similar 
terms  and  may  be  used  interchangeably. 
Hereafter,  for  ease  of  discussion,  Uie 
rule  vrill  use  the  tenns  resident,  resident 
council  and  resident  management 
corporation,  as  appropriate. 

IV.  Public  Comments 

On  April  19, 1994.  at  59  FR  18666.  the 
Department  published  a  proposed  rule 
and  allowed  30  de^'s  for  the  public  to 
comment  The  Department  received  31 
comments  in  response  to  the  proposed 
regulation:  20  from  housing  authorities, 
two  from  housing  authority  advocacy 
groups,  six  from  resident  councils/ 
residmt  organizations,  two  from 
residents,  one  from  a  HUD  field  office, 
and  three  from  private  organizations. 
Following  the  general  comments 
discussed  below,  there  is  a  listing  of  the 
specific  issues  raised  in  the  comments 
and  the  Department's  responses  to  the 
issues. 

While  this  final  rule  applies  both  to 
public  and  Indian  housing 
communities,  there  are  separate 
regulations  for  each:  Fart  964  for  Public 
Housing  and  Part  905.  subpart  G  for 
Indian  Housing.  General  and  specific 
comments  and  responses  are  grouped  by 
the  souroe  of  the  comment  (pubiic 
housing  coranienters  or  Indian  housing 
commeoters).  In  many  cases,  the 
comments  and  responses  beiuw  are 
applicable  to  both. 

General  Public  Housing  Ccmments 

Overall,  there  was  widespread 
support  for  the  concept  of  resident 
p^icipation  as  well  as  for  the  new 
Tenant  Opportimities  Program  (TOP) 
and  the  Family  Investment  Centers  (FIC) 
Programs  contained  in  the  proposed 
rule.  Seven  commenters  stated  that  the 
30-day  comment  pnriod  was  too  short. 


However,  because  consuhation  took 
place  whale  the  policy  was  being 
developed,  aoA  comments  were 
submitted  by  various  interested  parties, 
the  Dep«rtment  believes  that  a  longer 
period  WAS  uiuiecessary. 

There  was  also  at  least  one  comment 
on  the  piolifiBration  on  new  speciaUzed 
programs.  Because  of  the  rapid  growth 
of  new  programs,  this  comprehensive 
regulation  provides  a  common  policy 
and  defioitian  for  administering  these 
programs. 

There  were  several  comments  from 
housing  authorities  on  the  rationale  for 
HUD  requiring  resident  participation 
with  duly-elected  resident  groups  rather 
than  any  residents  in  the  public  housing 
community.  The  Department  believes  . 
that  a  claar-cut  policy  of  accountability 
through  the  elected  resident  leaders  will 
assure  adequate  representation  and 
mitigate  criticism  of  housing  authority 
favoritism.  In  order  to  provide  time  for 
the  public  housing  community  to 
implement  elections,  etc.  to  comply 
with  this  duly  elected  resident  council 
requirement,  the  Department  has 
determined  the  date  for  compliance 
with  this  regulation  unll  be  April  3, 
1995. 

There  were  also  concerns  that  the 
Department  may  be  proxiding 
prescriptive  policies  on  resident 
participation.  The  Department  has 
developed  policies  for  the  basic  resident 
participation  requirements  to  minimize 
ambiguity — on  resident  membership, 
election  frequency  and  the  residents' 
parlnersfiip  with  the  housing  authority. 
However,  the  regulation  provides 
significant  flexibility  for  the  method  of 
implementation.  For  example,  with 
respect  to  election  standards,  the 
regulation  discusses  standards  but 
leaves  it  up  to  the  public  housing 
community  regarding  the  specifics. 

Specific  Public  Housing  Comments 

Comment.  Funding  Issues: 
(§§  964.115.  964.105,  954.150)  One 
commenter  requested  more  clarity 
between  the  Resident  Council  and  the 
Jurisdiction-Wide  Resident  Council 
with  respect  to  which  organization 
would  be  eligible  to  receive  the  $15.00 
per  unit/per  year  for  resident  services. 
Concern  was  raised  that  the  operating 
subsidy  funding  for  resident  council 
activities  may  be  required  to  provide  the 
funds  for  resident  activities.  One 
commenter  requested  that  "subject  to 
appropriations"  be  added  to  §  990.108. 
Two  PHAs  expressed  concern  that  the 
provisioB  of  stipends  to  resident  coimcil 
officers  Aould  also  be  an  add-on  to  the 
PFS.  One  tenant  organization  expressed 
concern  about  the  impact  of 
withholding  for  Social  Security  and 


income  tax  on  the  residents  receiving 
the  stipends.  One  PHA  requested 
clarification  on  the  demand  for  HAs  to 
provide  tenant  services  funding 
regardless  of  the  HA  financial  status. 

Response.  Section  964.150  has  been 
revised  to  clarify  for  whom  the  funding 
is  intended.  The  duly  elected  Resident 
Councils  at  each  development  and/or 
jurisdiction-wide  councils  are  ehgible  to 
receive  the  resident  portion  of  the 
Tenant  Services  Account,  i.e.,  $15  per 
unit  per  year.  Where  boA  organizations 
exist,  the  distribution  will  be  E^eed 
upon  by  the  HA  and  the  respective 
organizatious.  Dispute  resolution 
procedures  are  added  at  § 964.150(c). 
The  resident  officer  stipends  (up  to  S200 
per  month/per  officer  to  be  determined 
jointly  by  the  resident  coimcil  and  HA) 
are  also  included  in  the  $15  per  unit  per 
year  funding.  The  $15  per  unit  per  year 
is  a  500%  increase  from  the  current 
guideline  of  $3  per  imit  per  year.  In 
addition,  the  $10  per  imit  per  year — as 
a  new  policy — is  for  the  housing 
authority  to  cover  resident-related 
responsibilities,  including  but  not 
limited  to  third  party  super\'ision  of       <;- 
elections,  recalls  and  use  of  mediation/ 
arbitration  services. 

With  respect  to  funding  for  resident 
services,  section  9f>4.150  states  that  24 
CFR  part  990  wou'd  provide  an  addition 
to  the  operating  sutreidy  ehgibifity  in 
the  amotmt  of  $25  per  unit  per  year  for 
units  represented  by  a  duly  elected 
resident  council  and  the  provision  of 
these  funds  is  subject  to  availability  of 
appropriations.  The  HA  and  resident 
council  should  collaborate  on  the 
appropriate  use  of  these  funds.  The 
Department  is  aware  that  even  with  this 
increase,  there  may  be  insufficient  funds 
for  resident  council  expenses  plus 
stipends.  The  provision  of  stipends  is 
not  a  requirement  and  wilTbe  decided 
by  the  local  resident  council  officers 
and  the  HA.  If  Congress  dora  not 
appropriate  funds,  the  HA  and  duly- 
elected  resident  council  may  negotiate 
funds  for  tenant  services  based  on  the 
availability  of  funds. 

With  respect  to  how  stipends  are 
counted  for  income  tax  piupbses,  the 
stipends  are  not  a  salary  but 
reimbursement  for  expenses  incurred. 
Under  this  definition,  stipends  will  not 
be  treated  as  income  by  HUD  in  its 
programs.  The  treatment  of  stipends  as 
income  for  social  security  and  income 
tax  purposes  cannot  be  addressed  by 
HUD;  this  issue  must  be  discussed  with 
Social  Security  Administration  and  IRS. 
However,  HUD  can  assure  that  stipends 
shall  not  be  treated  as  income  for  rent 
purposes. 

Comment  Funding  Issue:  (§  964.150) 
Five  HA  comments  agreed  with 
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proposed  increase  of  funding  for 
resident  participation.  Four  HA 
cominents  and  two  housing  advocacy 
organizations  expressed  concern  that 
funding  for  resident  activities  may  not 
be  sufficient  for  required  activities 
under  the  regulation.  However,  three 
PHAs  oppose  an  increase  in  funding  for 
resident  participation  firom  $3.00  per 
unit/pCT  year  to  $25.00  per  imit/per  year 
because  resident  councils  are  already 
l«ceiving  substantial  funding  imder  the 
Tenant  Opportunities  Prog^n/ 
Technical  Assistance  Grant,  and  the 
Comprehensive  Grant  Program.  One 
commeater  recommended  an  increase  in 
the  $10  per  uniL'per  month  for  housing 
authonty  activities. 

Response.  The  Department  believes 
that  an  increase  in  support  for  resident 
participation  activities  from  $3.00  per 
unit/per  year  to  $25.00  per  uniL'per  year 
{of  this  amoimt  $15.00  will  be  provided 
to  the  duly  elected  resident  council)  is 
reasonable  and  long  overdue  to  support 
the  increasing  activities  and<;ommunity 
involvement  of  these  organizations. 
While  TOP  funds  are  available  for  such 
activities,  those  funds  can  only  be 
obtained  on  a  competitive  basis,  and  the 
availability  of  CGP  Management 
Improvement  Program  funds  is 
contingent  upon  the  Public  Housing 
Authorities'  priorities  to  improve 
management  operations.  The 
Department  believes  that  the  portion  for 
the  PHAs  is  equitable  in  light  of  the 
hinrtions  to  be  provided  under  each  and 
the  funding  available  to  PHAs. 

Comment.  Audit  Issue:  (§§  905.972(a) 
and  964.230(a)(2))  One  commenter 
requested  change  to  a  reference  in 
§  905.972(a)  from  "audit  of  books  and 
records"  to  "audits  of  financial 
statements;"  and  change  to  a  reference 
in  §  964.230(a)(2)  from"*   *  *  activiUes 
and  expenditures  *  *  *"to"*  *  * 
financial  statements  *  *  *." 

Response.  The  above-mentioned 
provisions  will  be  changed  to  state 
review  of  financial  statements.  Such  a 
review  of  the  financial  statements 
would  include  scrutiny  of  expenditures 
related  to  the  workplan  as  well  as 
compliance  with  the  HUD  grant 
agreement. 

Comment.  Conflict  of  Interest  Issue: 
(§  964.145)  Three  tenant  organizations 
objected  to  the  Conflict  of  Interest 
policy  because  it  would  deplete  the 
executive  board  of  the  Resident 
Council/ Advisory  Board.  It  was  also 
noted  that  over  50  percent  of  resident 
leaders  are  employed  by  HAs.  Two  HAs 
observed  that  resident  employment 
encourages  participation  in  resident 
governance  and  should  be  encouraged 
when  residents  are  not  employed  in 
supervisory  capacities. 


Response.  The  conflict  of  interest 
poUcy  has  been  revised  to  state  that 
"Resident  council  (^cers  cannot  serve 
as  employees  in  a  policy  making 
position  at  the  HA  or  as  a  contractor  to 
the  HA.  However,  seasonal,  part  time  or 
non-supervisory  positicHis  at  the  HA  or 
their  contractors  which  are  not  involved 
in  policy  making  work  are  exempt  from 
the  conflict  of  interest  policy." 

Comment.  FIC  Issue:  (§  964.305)  One 
PHA  objected  to  the  small  amount  of  15 
percent  allowed  for  supportive  services 
and  recommends  an  increase  to  25 
percent. 

Response.  The  cap  on  supportive 
services  (15  percent)  is  stipulated  in  the 
law.  The  Department  agrees  tliat  the 
current  statutory  policy  is  too  restrictive 
and  has  included  in  its  legislative 
proposal  raising  the  limit  to  30  percent. 

Comment.  Threshold  Issue:  {%964.18] 
Two  HAs  suggested  that  the  threshold 
for  appUcabiUty  of  this  regulation— i.e., 
HAs  of  100  units — was  too  low  and 
should  be  increased  to  HAs  of  250  or 
even  1250  units.  / 

Response.  The  Department  agrees 
with  the  commenter  that  the  threshold 
should  be  increased  to  250  units.  This 
would  make  the  threshold  comparable 
with  that  of  the  Comprehensive  Grant 
Program.  HAs  with  fevrer  than  250  imits 
cannot  deny  residents  the  opportunity 
to  organize.  This  regulation  is  intended 
to  provide  all  resident  groups  with  the 
opportunities  available  under  this 
regulation. 

Comment.  Office  Space  Issue: 
(§  964.18)  One  HA  objected  to  the 
provision  of  office  space  for  the  duly 
elected  resident  coimcil  especially  at 
smaller  complexes  and  said  it  should 
only  be  required  at  public  housing 
developments  of  250  imits  and  over. 
Two  otber  commenters  felt  that  there 
would  not  be  space  for  resident 
councils— even  at  larger  authorities — 
especially  when  there  was  a  long 
waiting  list.  Commenters  felt  that  office 
space  should  be  covered  by  operating 
subsidy. 

One  Housing  advocacy  organization 
recommended  that  flexibihty  should  be 
granted  to  the  HA  and  that  assistance 
with  alternative  locations  might  be 
sufficient  for  small  HAs.  Another 
housing  advocacy  organization 
suggested  that  office  space  be  required 
only  in  projects  above  250  units. 

Response.  The  Department  agrees 
with  the  first  commenter  that  providing 
office  space  to  resident  councils  may 
not  be  feasible  in  small  HAs  without 
any  community  space  options  and  few 
units.  In  such  cases,  the  HA  should 
make  every  effort  to  assist  RCs  in 
obtaining  space  when  units  are  not 
available.  If  there  is  no  community  or 


rental  space  available,  a  request  to 
approve  a  vacant  rental  unit  for  this 
non-dwelling  use  will  be  cmisidered  on 
a  case-by-case  basis.  Subject  to 
appropriations,  these  uniu  will  be 
eUgible  for  operating  subsidy. 

Comment.  Elections  Issue:  (§964.130) 
One  HA  objected  to  a  third  party 
supervision  for  resident  council 
elections  especially  in  cases  where  the 
HA  and  resident  organization  are  in 
agreement.  Opposition  was  expressed  to 
three  (3)  year  terms,  with  two  HAs 
suggesting  that  shorter  terms  will  solve 
problems  of  effective  resident 
representation  and  the  filling  of 
vacancies.  Four  commenters  expressed 
concern  about  the  requirement  in 
§964.115  for  approval  of  51  percent  of 
"voting  membership"  instead  of  ^3  of 
voters  to  recall  a  resident  board. 

Response.  A  third  party  supervision, 
even  in  cases  where  the  HA  and 
resident  organization  are  in  agreement, 
provides  for  a  neutral  monitor  to 
oversee  elections  and  recall  procedures. 
Holding  elections  at  least  every  three  (3) 
years  provides  for  continuity  and  allows 
time  for  each  resident  cou'-    1  board  to 
plan  and  implement  any  n    /  activities. 
Resident  Council  By-Laws  must  include 
provisions  for  recail  elections  of 
representatives,  including  officers. 
These  provisions  shall  allow  for  a 
petition  or  other  means  of  expression  of 
the  voting  membership  for  such  a  retail 
vote  to  be  taken.  The  local  resident 
council  voting  membership  shall 
determine  the  threshold  for  recall.  This 
threshold  shall  not  be  less  than  10 
percent  of  the  voting  membership. 

Comment.  HA  Operations  Issue: 
(§  964.135)  Two  HAs  opposed  resident 
participation  in  all  issues  and  facets  of 
a  PHA's  operations. 

Response.  Resident  participation  in 
all  issues  and  facets  provides  support  to 
the  HA  for  improved  Uving  conditions 
and  resident  satisfaction  in  public 
housing  communities.  Residents  can 
provide  valuable  input  regarding  the 
conditions  of  the  property  and  the 
performance  of  employees  and 
contractors. 

Comment.  Policy  Issue:  (§964.12)  One 
interest  group  opposed  changiitg 
Resident  Management  to  TOP;  however, 
one  commenter  supported  the  new  TOP. 
One  RMC  objected  to  the  requirement 
imposed  by  the  regulation  for  adopting 
the  model  .contract  for  RMCs  entering 
into  a  contract  with  a  HA,  and  the 
removal  of  sections  governing  the 
operating  subsidy  and  comprehensive 
improvement  assistance  program. 

Response.  Resident  councils,  resident 
management  corporations,  and  HAs 
across  the  country  requested  that  HLTD 
revamp  the  Resident  Management 
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Technical  Assistant  Grant  Program  (RM 
TAG)  to  meet  the  residents'  needs  for 
economic  development,  education,  job 
training  and  development,  social 
services  and  other  self-help 
opportunities.  The  residents  still  have 
the  option  to  undertake  property 
management,  if  they  desire.  The 
expanded  range  of  activities  provided 
by  TOP  will  meet  the  residents  needs. 
The  language  in  the  proposed  rule 
stated  that  the  model  contract  in  HUD 
Notice  PIH  93-56  must  be  followed 
unless  HUD  approves  a  requested 
change.  It  should  be  noted  that  there  are 
minimimi  statutory  and  regulatory 
requirements  in  the  model  contract 
which  must  be  used  and  any  other 
provisions  would  be  considered 
voluntary  or  advisory.  The  section  on 
operating  subsidy  is  being  moved  to  Part 
990  so  that  all  procedures  covering 
operating  subsidy  are  contained  in  the 
same  regulation.  Information  on  CLAP/ 
CGP  has  been  inserted  in  the  resident 
management  requirements  section  of 
this  final  regulation  in  §  964.225. 

Comment.  Voting  Issue:  (§  964.115(c)) 
Two  HAs  requested  clarification  on  the 
voting  membership. 

Response.  The  voting  membership  is 
limited  to  designated  heads  of 
households  (any  age)  and  other 
members  of  a  household  who  are  18 
years  or  older  whose  name  appears  on 
the  lease  of  a  unit  in  the  public  housing 
development  represented  by  the 
resident  council. 

Ckjmment.  RC/RMC  Clarification 
Issue:  (§  964.120(f))  One  HA  requested 
clarification  on  RMC  recognition  in  the 
instance  where  a  resident  organization 
(RO)  is  formed  after  an  RMC  is 
established.  For  example,  must  the  new 
RO  and  the  voting  membership  or  all  of 
the  residents  approve  the  establishment 
of  such  an  oicanization. 

Response.  The  newly  formed  duly 
elected  resident  council  and  the  RMC 
should  work  together  to  establish  a 
method  of  documenting,  i.e.,  through  a 
resident  council  board  resolution,  the 
approval  of  the  duly  elected 
representative  body  for  resident 
management. 

Comment.  Resident  Training  Issue: 
(§  964.140)  One  resident  organization, 
one  advocacy  organization,  and  one  HA 
each  expressed  concern  that  there  is 
insufficient  funding  to  adequately  train 
interested  residents  in  overall  policy 
development  and  direction  of  HA 
operations. 

Response.  The  Department  is 
requesting  $85  million  for  the  TOP 
Program  for  FY  1995.  which  represents 
a  three- fold  increase  from  FY  1994 
funding  to  provide  additional  training 
for  residents.  The  option  also  exists  to 


use  several  other  resources  available  to 
train  the  residents,  such  as:  (1)  the  HA 
staff.  (2)  CGP/CIAP.  (3)  operating 
subsidies.  (4)  TOP  TAG  and  (5)  Section 
8  administrative  fees.  In  addition,  the 
RC/RMC  together  with  the  HA  could 
form  a  partnership  with  other  local  and 
community  organizations  to  provide  the 
support  for  training. 

Comment.  Partnerships  Issue: 
{§  964.14)  One  HA  supports 
partnerships  but  is  concerned  that 
outside  partnerships  may  become  the 
governing  entity.  The  commenter 
believts  that  the  primary  partnerships 
should  be  fostered  between  RCs  and 
HAS. 

Response.  HUD  promotes 
partnerships  between  residents  and  HAs 
which  are  an  essential  component  to 
building,  strengthening  and  improving 
public  housing.  However,  strong 
partnerships  with  other  organizations 
axe  also  criticed  for  creating  positive 
changes  in  lifestyles  thus  improving  the 
quality  of  life  for  public  housing 
resideots.  and  the  surrounding 
community.  However,  these  outside 
partners  carmot  be-recognized  or  assume 
the  role  of  the  duly-elected  governing 
entity. 

Comment.  Expanding  Resident 
Council  Issue:  (§  964.105)  One  HA 
comment  requested  clarification  about 
whether  an  HA  with  an  existing 
jurisdiption-wide  resident  council  can 
help  ettablish  new  resident  coimcils  in 
scattered  sites  or  separate  groups  of 
buildings. 

Response.  The  Department 
encourages  the  development  of  new 
resident  councils,  or  revival  of  inactive 
resident  councils,  at  all  housing 
developments  including  scattered  sites. 

General  Indian  Housing  Coittments 

The  Department  received  18 
comments  specifically  related  to  24  CFR 
Part  905.  Subpart  O— Resident 
Participation  and  Opportimities  for 
Indian  housing.  Eleven  were  from  Field 
Offices  of  Native  American  Programs, 
four  from  an  Indian  housing  authority, 
one  from  a  public  housing  authority, 
one  from  an  advocacy  group  and  one 
from  a  private  organization. 

Conmient.  Replace  the  term  "tenant" 
with  "resident"  since  it  can  be  applied 
appropriately  to  all  program 
participants,  rental  and 
homeownership.  In  Indian  housing, 
resident  implies  a  sense  of  ownership 
and  permanence  which  are  important 
attitudes  to  convey  in  order  to 
accomplish  the  mission  of  the  Office  of 
Native  American  Programs  (ONAP). 

Response.  The  Department  agrees 
with  the  comment  for  the  Indian 
housing  program.  The  only  reference  to 


IMI 


tenant  will  remain  in  the  title  of  the 
Tenant  Opportunities  Program.  This 
new  title  reflects  the  revised  program 
created  to  provide  more  program 
flexibility  to  address  the  needs  in 
communities  to  improve  living 
conditions  and  housing  operations. 

Specific  Indian  Housing  Comments 

Section  905.102(2)(viii)(D)    Stipends 

Comment:  One  commenter  stated: 
Currently  there  is  no  limit  to  the 
number  of  officers  of  a  resident 
organization  or  the  number  of 
organizations.  Some  large  IHAs  have 
over  50  resident  organizations.  The  cost 
involved  for  stipends  could  be 
substantial  if  each  RO  has  5  officers  who 
receive  $200  per  month,  with  50  ROs 
the  cost  equals  $600,000.  It  could  be 
very  difficult  to  determine  who  should 
receiva  funding  and  IHAs  could  be 
forced  to  use  operating  reserves.  For 
instance,  an  IHA  with  14.000  units  will 
receive  $140,000  although  stipends 
amount  to  $600,000.  The  inabifity  to 
pay  stipends  could  cause  potential 
problems  between  the  IHA  and  RO. 

Several  commenters  requested 
clarification  on  how  the  stipend  is  to  be 
paid.  Is  it  paid  from  the  $25  per  unit  per 
year?  Is  it  fi-om  the  IHA  $10  per  unit  per 
year  or  the  RO  $15  per  unit  per  year? 

Another  commenter  recommended 
that  the  words  "excluding  training 
costs"  should  be  added  to  the  end  of  the 
eligible  activities  for  stipend  use.  The 
commenter  felt  that  the  maximum 
stipend  amoimt  should  not  limit 
training  that  ONAP  and  the  IHA 
determine  is  important  for  resident 
leaders  to  attend. 

One  commenter  supported  the 
stipend  stating  it  was  extremely 
important  because  it  recognizes  the 
economic  position  of  many  resident 
leaders  and  the  need  to  avoid  out  of 
pocket  expenses  fi'om  resident  leaders. 

Response:  It  is  intended4hat  the  $15 
per  unit  per  year  for  resident 
participation  activities  of  the  resident 
organization  will  be  used  to  fund 
stipends.  Section  905.965  is  revised  to 
clarify  questions  raised  regarding  the 
funding  for  stipends.  Also,  the 
Department  is  aware  tiiat  even  with  this 
increase,  there  may  be  insufficient  funds 
for  resident  organization  expenses  plus 
stipends.  The  provision  of  stipends  is 
not  a  requirement  and  will  be  decided 
by  the  local  resident  organization  and 
the  IHA.  If  there  is  no  appropriation  for 
this  additional  cost  item  under  the 
operating  subsidy,  the  IHA  and  resident 
organizations  must  determine  how-to 
use  existing  funds  to  accomplish 
priority  resident  activities. 
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Regarding  the  thixd  comment,  the 
stipend  is  intended  to  cover  costs 
related  to  ofBcer  volunteer  efforts.  It 
does  not  limit  funding  to  resident 
organizations  for  training.  These  costs 
can  be  covered  under  905.965  which 
would  provide  $15  per  unit  per  year  for 
resident  participation  activities  of  the 
RO.  IHAs  may  use  other  resources  for 
resident  participation  activities. 

Section  9(^.720    Other  Costs 

Comment:  A  commenter  expressed 
concerns  about  the  cost  of  stipends  to 
the  IHA.  Also,  will  stipends  be  eligible 
even  if  there  are  no  appropriations  to 
fund  the  cost?  Another  commenter 
suggested  that  consideration  must  be 
given  for  higher  cost  areas,  especially  in 
Alaska  where  village  travel  is  by 
airplane. 

Response:  If  there  are  no 
appropriations  to  fund  resident 
participation,  stipends  will  still  be  an 
ehgible  cost;  however,  the  IHA  and  RO 
must  detennine  if  resources  are 
available.  The  issue  of  higher  travel 
costs  in  Alaska  can  be  resolved  by 
waiver  requests  since  the  provision  is 
regulatory,  not  statutory. 

Section  905.962    Definition  of  RO 

Coimnent:  One  commenter 
recommended  that  HUD  require  each 
IHA  to  adopt  a  policy  and  procedure  to 
formally  recognize  readent 
organizations  based  on  the  referenced 
definititm. 

Response:  Only  one  comment  was 
recei  W  reqaesting  that  recognition  of 
an  RO  be  mandatory.  Tlie  D^MHtment 
does  not  bcheve  this  is  suffident  to 
change  the  coxrant  legiUatory 
requimnents  which  provide  for  local 
decision  making  between  the  IHA  md 
RO. 

Section  905.963    HUD's  Role  in 
Activities  Under  This  Subpart 

Comment:  The  form  and  extent  of 
resident  puticipation  or  resident 
management  axe  local  deciaiona  to  be 
made  )ointiy  t^  ROb  aad  IHAs.  The 
regulation  discuases  tb»<iuty  to  bargain, 
but  if  eithn  party  does  not,  there  is  no 
consequence  for  not  doing  sa  If  an  RO 
isn't  organized,  it  is  not  eligible  for  the 
$15  per  unit  fruulmg.  Tbmefbrs,  control 
of  whatever  negotiaticm  there  might  be 
is  in  the  holds  of  the  IHA.  This  is  an 
unfair  advas^age  for  the  IHA. 

Response:  A  resident  organization  can 
organize  without  IHA  inv^veaaent  and 
can  also  be  ehgible  for  funding  if  it 
meets  the  reqtxiiements  in  accordance 
with  §  905.962.  However,  HUD  stro^y 
recommends  a  paitneiship  between  the 
resident  organisation  and  the  IHA.  The 
IHA  and  the  duly  elected  resident 


organization  shall  collaborate  on  how 
funds  will  be  distributed.  A  mechanism 
to  address  disputes  on  funding 
decisions  is  provided  for  in  the  rule. 
The  payment  of  stipends  to  resid«it 
organization  officers  will  be  funded 
from  the  $15  per  unit  per  year  for 
resident  participation  activities. 

Section  905.964    Resident  Participation 
Requirements 

.    Comment:  Section  905.964  (aKD 
should  be  revised  to  state  that  an  IHA 
must  provide  residents  with  currwit 
information  concerning  the  IHA's 
policies  on  resident  participation  in 
management,  "development  and 
modernization"  in  order  to  cover  all 
aspects  of  the  IHA's  programs. 

Response:  Subpart  O  only  deals  with 
resident  participation  in  management. 
Both  the  subparts  on  development  and 
modemizaticMi  contain  specific 
regulatory  requirements  regarding 
resident  participation.  This  language  is 
consistent  with  subpart  O  and, 
therefore,  we  are  keeping  the  language 
as  currently  stated. 

Section  905.969    Resident  Management 
Requirements 

Comment:  Several  resident 
organizations  in  the  State  of  Alaska  have 
questioned  whether  or  not  a  recognized 
Tribal  government  in  the  cooununity 
may  act  in  the  capacity  of  the  resident 
organization.  In  most  of  the  Alaskan 
Native  communities,  the  tribal 
government  represents  the  Native 
residents.  Most  tribal  organizations 
already  have  mechanisms  in  place  that 
would  allow  greater  resident 
participation,  which  could  lead  to 
expedience  in  communities  becoming 
self-sufficient.  Where  the  majority  of 
residents  in  a  community  request  that 
the  Tribal  Government  act  in  the 
capacity  as  the  RO  with  the  IHA,  a 
Memorandum  of  Agreement  mi^t  be 
executed  to  establi^  such  a 
relationship. 

Response:  If  a  tribal  government 
wishes  to  assume  the  responsibilities  of 
an  RO  or  RMC,  an  entity  must  be 
created  that  meets  the  requireBwnts  of 
24  CFR  905.962.  The  tribal  government 
may  not  act  as  an  RO  or  RA4C  without 
complying  with  those  reqiuieawnts. 
This  does  not  prevent  tiie  tribal 
government  from  authorizing  or  creating 
such  an  entity  under  tribal  law. 

Section  905.972(b)    TOP  Audit 

Comment:  The  r^Breiices  to  "audit  of 
books  and  records"  in  the  titk  of 
proposed  sections  905.972^)  and 
905.972(b)  should  bs  chuiged  to  "audit 
of  financial  itiisiiisiilii"  berause 


independent  auditors  audit  financial 
statements,  not  "books  and  records." 

The  proposed  rule  should  specify  the 
basis  of  accounting  to  be  used  in 
preparing  the  financial  statements.  We 
reconunend  that  the  financial 
statements  be  prepared  in  accordance 
with  generally  accepted  accounting 
principles  (GAAP). 

The  final  rule  should  state  that  an 
audit  conducted  in  accordance  with  the 
Single  Audit  Act  or  OMB  Ciicukr  A- 
133,  if  applicable,  would  satisfy  the 
audit  requiraaent. 

Response:  The  sections  have  been 
changed  to  reflect  the  comment  on 
review  of  financial  statements.  Such  a 
review  of  the  financial  statements 
would  include  scrutiny  of  expenditures 
related  to  the  workplan  as  well  as 
compliance  with  the  HUD  grant 
agreement. 

Section  905.980     FIG  General 

Comment:  Remove  the  following 
language  from  the  responsibilities  of  a 
FIG  Coordinator,  "mobilizing  public  and 
private  resources  to  ensure  that  the 
supportive  services  identified  can  be 
funded  over  the  five-year  period,  at 
least,  following  the  initial  receipt  of 
funding." 

Response:  This  language  is  statutory 
(Section  515  of  National  Affordable 
Housing  Act)  and  therefore  cannot  be 
removed  without  legislative  change. 

Comment  There  is  no  reference  to 
determine  eligibility  for  program 
participants. 

Response:  The  only  eligible 
applicants  are  IHAs  based  on  the 
statute.  Eligibility  is  documented  in 
905.982.  IHA  is  defined  in  905.102  of  24 
GFR  part  905. 

Section  905.982    FIC  Eligibifity 

Comment:  Under  this  program  and 
any  other  programs  that  are  created  to 
directly  associate  with  residents, 
eligible  applicants  should  be  extended 
to  include  the  Tribal  governments. 
Recommend  using  the  word 
"improved"  in  place  of  "Better"  since 
"improved"  is  used  in  other  parts  of  this 
document.  Also,  add  the  word 
"support"  in  reference  to  services  being 
provided. 

Response:  The  provision  that  eligible 
applicants  are  public  or  Indian  housing 
authorities  is  statutory  and  cannot  be 
changed  without  legislation. 

Section  905.983    FIC  Activities 

Comment:  The  new  activities  such  as 
new  construction  or  acquisition  have 
not  been  added  3ret  as  indicated  in  the 
NOFA. 

Response:  The  PubUc  and  Indian 
Housing  regulation  is  changed  to  reflect 
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eligibility  for  new  construction  and 
acquisition. 

V.  Section>By-Section  Changes  Made  By 
This  Final  Rule 

A.  Public  Housing  Changes — Part  964 

1.  Subpart  A  is  amended  as  follows: 

a.  Section  964.1  Purpose  is 
streamlined. 

b.  Section  964.3  Applicability  and 
scope  remains  unchanged. 

c.  Section  964.7  Definitions  is 
amended  by  removing  several 
definitions  such  as  project  and  tenant 
participation;  by  moving  terms  such  as 
Resident  Council  and  Resident 
Management  Corporation  to  a  more 
appropriate  section  under  subpart  B, 
and  by  expanding  definitions;  and  by 
adding  new  terms  which  relate  to  the 
FIC  program. 

d.  Section  964.11    HUD  policy  on 
tenant  participation  is  amended  to 
strongly  support  tenant  participation  in 
all  the  functions  of  an  HA's 
management  operations  and  give  rights 
to  residents  to  freely  organize  and 
represent  their  interests. 

e.  Section  964. 1 2    HUD  policy  on 
Tenant  Opportunities  Program  (TOP) 
provides  HUD's  policy  on  the  Tenant 
Opportunities  Program.  Subpart  C  of  the 
current  regulation  is  changed  from 
"Resident  Management  Program"  to 
"Tenant  Opportunities  Program"  (TOP). 
The  name  is  being  changed  to  TOP 
because  it  reflects  the  evolution  of  the 
program  over  time,  to  enhance  resident 
capacity  in  a  variety  of  ways,  including 
job  training,  economic  development. 
and  self-sufficiency  activities  carried 
out  by  resident  councils/resident 
management  corporations  in  public 
housing.  Resident  management  is  a 
component  of  TOP  and  resident 
councils/resident  management 
corporations  may  continue  to  engage  in 
activities  relative  to  public  housing 
management.  Tenant  opportimities 
programs  are  proven  to  be  effective  in 
facilitating  economic  uplift  as  well  as  in 
improving  the  overall  conditions  in 
public  housing. 

f.  Section  964.14    HUD  policy  on 
partnerships  is  added  to  provide  HUD 
policy  on  partnerships  between  HAs 
and  residents.  Strong  partnerships 
between  HAs  and  resident  councils/ 
resident  management  corporations  are 
key  to  the  success  of  program  objectives, 
and  critical  for  achieving  specific  and 
mutual  goals  and  creating  positive 
change  for  residents  in  public  housing. 

g.  Section  964 . 1 5    HUD  policy  on 
resident  management  remains 
unchanged.  This  section  states  HUD's 
support  for  resident  coimcils/resident 
management  corporations  who  are 


interested  in  managing  various 
businesses  in  the  public  housing 
community;  e.g.,  lawn  service 
maintenance  or  day  care. 

h.  Section  964.16    HUD  role  in 
activities  under  this  part— Monitoring  is 
added  to  describe  HUD's  proactive 
responability  for  promoting  tenant 
participation  and  tenant  opportujiities 
in  public  housing.  It  provides  that  HUD 
will  monitor  program  progress  to  ensure 
efficient  and  effective  operations 
pursuant  to  this  rule. 

i.  Section  964. 18    HA  role  in 
activities  under  subparts  B6€ 
establishes  a  stronger  HA  role  under  this 
subpart.  HAs  shall,  upon  request, 
provide  office  space  to  a  duly  elected 
resident  council  and  shall  negotiate  in 
good  faith  usage  of  community  space  for 
meetings  and  other  activities  for 
residents.  HAs  have  a  responsibility  to 
negotiate  such  usage  of  space  with  the 
duly  elected  resident  council. 

j.  Section  964.24    HUD  policy  on  FIC 
program  provides  HUD's  policy  and 
support  for  the  FIC  program. 

k.  Section  964 .30    Other  program 
requirements  provides  Civil  Rights 
compliance  requirements  and  all  other 
Federal  laws,  executive  orders, 
regulations  and  policies  for  programs 
conducted  and  administered  under  this 
rule. 

2.  Subpart  B  is  amended  as  follows: 

a.  Section  964.100    Role  of  resident 
council  which  establishes  the  role  of  a 
resident  coimcil  and  §964.105    Role  of 
the  jurisdiction-wide  resident  council 
which  establishes  the  role  of  a 
jurisdiction-wide  resident  council  are 
added  to  the  rule. 

b.  Section  964.110    Resident 
membership  on  HA  Board  of 
Commissioners  encourages  resident 
membership  on  HA  Board  of 
Commissioners. 

c.  Section  964.115    Resident  council 
requirements  describes  the  provisions 
necessary  for  the  Resident  Council  to 
receive  official  recognition  from  the  HA 
and  HUD.  In  the  previous  rule,  this 
provision  was  included  in  the 
definitions  section,  and  in  this  rule  it 
becomes  a  separate  section. 

d.  Section  964.117    Resident  council 
partnerships  is  added  to  encoiu^ge  and 
promote  partnerships  between  the 
resident  councils  and  public/private 
organizations.  While  the  Department 
encourages  partnerships  to  complement 
council  activities,  such  organizations 
must  not  become  the  governing  entity  of 
the  resident  council. 

e.  Section  964.120    Resident 
management  corporation  requirements 
establishes  characteristics  in  order  to 
receive  formal  recognition  by  the  HA 
and  HUD.  In  the  previous  rule,  this  was 


included  in  the  definitions  section  and 
in  this  rule,  it  becomes  a  separate 
section. 

f.  Section  964.125    Eligibility  for 
resident  council  membership  i&added 
to  provide  guidance  on  eligibility  for 
council  membership.  This  section 
establishes  that  any  member  of  a 
household,  whose  name  is  on  the  lease, 
may  be  a  member  of  a  resident  coimcil. 
However,  in  order  to  be  a  voting 
member  of  the  resident  council,  a 
person's  name  must  appear  on  the  lease 
of  a  unit  in  the  public  housing 
development,  and  he/she  must  be:  (1)  a 
legal  head  of  household  (means  the 
member  of  the  family  who  is  the  head 
of  the  household  for  piirposes  of 
determining  income  eligibility  and 
rent),  or  (2)  18  years  of  age  or  older. 

g.  Section  964.130    Election 
procedures  and  standards  is  added  to 
provide  minimum  standards  for  resident 
council  elections  including  the 
requirement  for  supervision  by  an 
independent  third  party.  HAs  shall 
monitor  the  resident  council's  elections 
to  ensure  compliance  with  HUD's 
minimum  standards. 

h.  Section  964.135    Resident 
involvement  in  HA  management  is 
added  to  provide  poUcy  on  resident 
involvement  in  HA  management 
operations.  Residents  shall  participate 
fully  in  the  overall  policy  development, 
as  well  as  in  operations  of  an  HA. 

i.  Section  964.140    Resident  training 
is  added  to  encourage  HAs  to  take  the 
lead  in  providing  training  opportunities 
for  public  housing  residents.  If  residents 
are  willing,  they  may  receive  training 
from  the  HA  and  become  involved  in 
implementing  various  Federal  programs. 

j.  Section  964.145    Conflict  of  interest 
is  added  to  provide  policy  on  resident 
council  officers  serving  as  contractors  or 
as  employees  of  an  HA. 

k.  Section  964. 1 50    Funding  tenant 
participation  is  added  to  establish 
policy  on  funding  duly  elected  resident 
councils.  Subject  to  appropriations,  HAs 
shall  provide  funds  to  the  duly  elected 
resident  council  for  tenant  participation 
activities.  This  rule  also  maies  an 
amendment  to  24  CFR  Part  990  for 
tenant  services  to  include  up  to  $25  per 
unit  per  year,  subject  to  the  availability 
of  appropriations,  as  an  add-on  to  the 
Performance  Funding  System  (PFS). 

3.  Subpart  C  is  amended  as  follows: 

a.  Section  964.200    General  is  added 
to  provide  information  on  the 
provisions  of  the  TOP. 

b.  Section  964.205    Eligibility  is 
added  to  define  who  is  eligible  to  apply 
and  receive  a  technical  assistance  grant, 
and  to  outline  eligible  activities  under 
TOP. 
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c.  Section  964.210    Announcement  of 
funding  availability  is  added  to  describe 
notification  of  funding  availability  for 
obtaining  funds  to  participate  in  TOP. 

d.  Section  964.215     Grant  agreement 
provides  the  teims  of  the  grant 
agreement  for  the  proposed  activities 
under  the  TOP  program. 

e.  Section  964.220     Technical 
assistance  describes  HUD's  commitment 
to  fund  TOP  activities. 

f.  Section  964.225    Resident 
management  requirements  provides 
minimal  guidelines  for  HAs  and 
residents  for  the  performance  of 
management  functions. 

g.  Section  964.230    Audit  and 
administrative  requirements  provides 
audit  and  administrative  guidelines  for 
recipients  of  TOP  grant  funds  and 
resident  management  corporations 
contracting  Mdth  an  HA  for  management 
responsibilities. 

4.  Subpart  D  is  added  to  the  Part  964 
as  follows: 

a.  Section  964.300    General  provides 
the  purpose  and  program  provisions  of 
the  FIC  program.  FIC  provides  families 
living  in  public  housing  with  better 
access  to  educational  and  employment 
opportunities  to  achieve  self-sufficiency 
and  independence. 

b.  Section  964.305    Eligibility  for  FIC 
provides  eUgible  activities  and 
requirements  under  the  FIC  program. 

c.  Section  964.308    Supportive 
seivices  requirements  for  FIC  provides 
supportive  services  requirements 
essential  for  families  living  with 
children  in  public  housing. 

d.  Section  964.310    Audit/ 
Compliance  Requirements  for  FIC 
provides  audit  and  compUance 
requirements  governing  the  program. 

e.  Section  964.31 5    HAs  role  in  FIC 
activities  under  this  part  provides  the 
process  required  to  assure  that  HA 
residents  are  informed  about  FIC. 

f.  Section  964.320    HUD  policy  on 
training,  employment,  contracting  and 
subcontracting  of  public/Indian  housing 
residents  under  F/C  states  HUD's  policy 
on  resident  training,  employment  and 
contracting  imder  FIC. 

g.  Section  964.325    Announcement  of 
funding  availability  for  FIC  indicates 
that  the  Notice  of  Funding  Availability 
(NOFA)  will  be  published  periodically 
and  contain  specific  information 
regarding  eligibility,  funding  criteria, 
etc. 

h.  Section  964.330    Grant  set-aside 
assistance  for  FIC  states  HUD's  policy  of 
permitting  up  to  five  percent  (5%)  of 
amounts  available  in  any  fiscal  year  to 
augment  grants  previously  awarded 
under  this  program. 


i.  Section  964.335    Grant  agreement 
/or  F7C  provides  the  grant  agreement 
term. 

j.  Section  964.340     Resident 
compensation  for  FIC  provides 
guidelines  governing  employment 
compensation  under  this  program. 

k.  Section  964.45     Treatment  of 
income  provides  provisions  for  income 
exclusions  for  any  resident  participating 
in  the  FIC  program. 

1.  Section  964.350    Administrative 
Requirements  for  FIC  provides 
administrative  and  reporting 
requirements  governing  the  FIC 
program. 

B.  Indian  Housing  Changes— Part  905 

The  rule  also  revises  24  CFR  905. 
subpart  O,  "Resident  Participation  and 
Opportunities."  The  Indian  housing 
section  is  similar  to  its  public  housing 
counterpart,  but  does  not  contain  some 
of  the  provisions  in  24  CFR  Part  964  in 
an  effort  to  tailor  them  specifically  to 
the  generally  smaller  size  of  most  Indian 
Housing  Authorities  (IHA).  However,  all 
activities,  functions  and  benefits 
permitted  under  any  public  bousing 
resident  programs  will  remain  eligible 
activities,  functions  and  benefits  for 
Indian  housing  resident  programs. 

The  major  changes  in  the  rule  allow 
for  broader,  more  flexible  programs 
aimed  at  increasing  the  capacity  of 
Indian  housing  resident  organizations 
and  resident  management  corporations 
to  carry  out  their  organizational 
functions  in  a  more  structured  manner 
while  simultaneously  permitting  further 
economic  uphft  opportunities. 

Within  the  subpart  there  is  a  general 
section;  a  Tenant  Opportimities  Program 
(TOP)  section;  and  a  Family  Investment 
Centers  Program  section.  The  current 
Indian  Housing  Resident  Management 
Program  under  existing  regulations  is 
viable  and  remains  an  option  under 
TOP.  None  of  the  requirements  for  the 
resident  management  program  are 
changed;  however,  some  sections  are 
being  moved  to  other  sections  of  the  905 
regulations  or  HUD  handbooks. 

C.  Miscellaneous  Conforming  Changes 

Changes  that  have  been  made  to  other 
parts  are  (1)  the  exclusion  from  income 
of  stipends  to  RC  officers  and  of  training 
grants  imder  the  FIC  program  that  are 
added  to  905  and  913;  (2)  the  provision 
for  payments  to  duly  elected  resident 
organization  officers,  and  the  inclusion 
of  requirements  governing  the  RMC 
Operating  subsidy,  budget,  operating 
reserves,  etc.,  that  are  made  to  990;  and 
3)  changes  for  the  resident  participation 
subpart  that  are  made  in  part  905  to 
parallel  changes  in  part  964. 


Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  substantial  revisions  to  the 
regulations  concerning  Tenant 
Participation  and  Management  in  Public 
Housing  imder  which  resident  coimcils/ 
resident  management  corpMDrations 
receive  funding  on  a  competitive  basis. 
HUD  does  not  anticipate  a  significant 
economic  impact  on  small  entities  since 
resident  councils/resident  management 
corporations  will  continue  to  obtain  by 
contract  technical  assistance  to  carry  out 
program  activities. 

Environmental  Impact 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Pohcy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  office  of  the 
Rules  Docket  Qerk  at  the  above  address 

Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276,  451  Seventh  Street,  SW, 
Washington,  DC. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Etesignated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  resuh,  the 
rule  is  not  subject  to  review  under  the 
order.  The  revised  rule  is  consistent 
with  federaUsm  principles  since  it 
reduces  imnecessary  burdens  on 
resident  organizations.  Since 
participation  by  resident  organizations 
is  discretionary,  this  rule  lacks  the 
direct  and  substantial  effects  on  residi-r ' 
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organizations  required  for  a  policy  with 
federalism  implications  under  the 
Order. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  has  a 
beneficial  effect  on  the  family,  and  thus, 
does  not  require  further  review.  No 
significant  diange  in  existing  HUD 
-  policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  Item  No.  1685 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  25. 
1994,  (59  FR  20424,  20469)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic  Assistance 
program  number  is  14.853. 

LiitofSubiecto 

24  CFR  Part  905 

Aged,  Energy  conservation.  Grant 
programs — chousing  and  community 
development.  Grant  programs — Indians. 
Homeownership.  Indians,  Individuals 
with  disabilities,  Lead  poisoning.  Loan 
programs — housing  and  community 
development.  Loan  programs — Indians, 
Low  and  moderate  income  housing, 
Public  housing.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  913 

Grant  programs — housing  and 
community  development.  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  964 

Grant  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  990 

Grant  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  905.  913,  964,  and 
990  of  Utle  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  905— INDIAN  HOUStNQ 
PROGRAMS 

1 .  The  authority  citation  for  part  905 
is  revised  to  read  as  follows: 


Aotherity:  25  U.S.C.  450e(b);  42  U.S.C. 
1437aa,  1437bb,  1437c.  1437cc, 
1437d(c)(4)(D).  1437ee  and  3535(d). 

2.  In  §905.102,  the  definition  of 
Annual  income  is  amended  .by: 

a.  Reoioving  the  word  "or"  at  tlie  end 
of  paratraph  (2)(viii)(BJ; 

b.  Aoding  the  word  "or"  at  the  end  of 
paragraph  (2)(viii)(C); 

c.  Adding  a  new  paragraph 
(2)(viii)(D); 

d.  Removing  the  word  "or"  at  the  end 
of  paragraph  (2)(x); 

e.  Redesignating  paragraph  (2)(xi)  as 
paragraph  (2)(xii);  and 

f.  Adding  a  new  paragraph  (2)(xi).  to 
read  as  follows: 

§905.102.    Oefinittons. 

•  *         *         *         ♦ 

Annual  income. 

•  •         »         •         « 
(2)  .  .  . 

(viii)  *  •  • 

(D)  A  resident  stipend,  but  only  if  the 
resident  stipend  does  not  exceed  $200 
per  month  per  officer  to  resident 
organization  officers.  Stipends  are 
intended  to  cover  costs  related  to 
officers^  volunteer  efforts  and  include 
but  are  not  limited  to  the  following 
items:  child  care,  transportation,  special 
equipment  and  special  clothing. 

•  »        •        ♦        * 

(xi)  The  earnings  and  benefits  to  any 
resident  resulting  from  the  participation 
in  a  prqgram  providing  emploj-ment 
training  and  supportive  services  in 
accordance  with  the  Family  Support  Act 
of  1988,  section  22  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.),  or 
any  comparable  Federal.  State,  Tribal  or 
local  law  during  the  exclusion  period. 
For  purposes  of  this  paragraph  (2J{xi). 
the  following  definitions  apply: 

(A)  Comparable  Federal.  State.  Tribal 
or  Local  law  means  a  program  providing 
employment  training  and  supportive 
services  that — 

(7)  Is  authorized  by  a  Federal,  State, 
Tribal  Off  local  law; 

[2)  Is  funded  by  Federal,  State,  Tribal 
or  local  government; 

[3)  Is  operated  or  administered  by  a 
public  agency;  and 

[4)  Has  as  its  objective  to  assist 
participants  in  acquiring  job  skills. 

(B)  Exclusion  period  means  the  period 
during  which  the  resident  participates 
in  a  program  described  in  this  section, 
plus  18  months  from  the  date  the 
resident  begins  the  first  job  acquired  by 
the  resident  after  completion  of  such 
program  that  is  not  funded  by  public 
housing  assistance  imder  the  U.S. 
Housing  Act  of  1937.  If  the  resident  is 
terminated  from  employment  without 
good  cause,  the  exclusion  period  shall 
end. 


(C)  Earnings  and  Benefits  means  the 
incremental  earnings  and  benefits 
resulting  from  a  qualifying  employment 
training  program  or  subsequent  job;  or 

•  •        *        *        * 

3.  In  §  905.434,  a  new  paragraph  (b)(7) 
is  added,  to  read  as  follows; 

§905.434    Operating  subsidy. 

•  •        »        *        * 

(b)*  *  • 

(7)  Subject  to  appropriations,  in 
accordance  with  the  provisions  of 
subpart  O  of  this  part  and  procedures 
determined  by  HUD.  each  IHA  shall 
receive  $25  per  unit  per  year  for  units 
represented  by  a  duly  elected  resident 
organization  for  resident  participation 
activities.  Of  this  amount,  $15  per  unit 
per  year  shall  fund  resident 
participation  activities  of  the  duly 
elected  ROs  including  but  not  limited  to 
stipends.  Ten  dollars  per  unit  per  year 
shall  fund  IHA  costs  incurred  in 
carrying  out  resident  participation 
activities. 

•  »        »        •        • 

4.  In  §  905.720.  a  new  paragraph  (g)  is 
added,  to  read  as  follows: 

§905.720    Other  costs. 


IMI 


(g)  Funding  for  resident  organization 
expenses.  In  accordance  with  the 
provisions  of  24  CFR  Part  905,  subpart 
O  and  procedures  determined  by  HUD, 
each  IHA  with  a  duly  elected  resident 
organization  shall  include  in  the 
operating  subsidy  eligibility  calculation, 
$25  per  unit  per  year  (subject  to 
appropriations)  for  each  unit 
represented  by  a  duly-elected  resident 
organization  in  support  of  the  duly 
elected  resident  organization's 
activities. 
*        •        «        •        • 

5.  Subpart  O  of  Part  905  is  revised  to 
read  as  follows: 

Subpart  O— Resident  Psrticlpstlon  and 
Opportunities  General  Provisions 

Sec. 

905.960  Purpose. 

905.961  Applicability  and  scope. 

905.962  Definitions. 

905.963  HUD's  role  in  activitiei  under  this 
subpart. 

905.964  Resident  participation 
requirements. 

905.965  Funding  Resident  Participation. 

Tenant  Opportuiiities  Pro^aai 

905.966  General. 

905.967  Eligible  TOP  Activities. 

905.968  Technical  assistance. 

905.969  Resident  management 
requirements. 

905.970  Management  specialist 

905.971  Operating  subsidy,  preparation  of 
operating  budget,  operating  reslrves  and 
retention  of  excess  revenues. 
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905.972    TOP  Audit  and  administrative 
requirements. 

Family  Investment  Centers  (FIC) 
Program 

905.980    General. 

905.982  Eligibility. 

905.983  FIC  Activities. 

905.984  IHA  role  in  activities  under  this 
part. 

905.985  HUD  Policy  on  training, 
employment,  contracting  and 
subcontracting  of  Indian  housing 
residents. 

905.986  Grant  Set-Aside  Assistance. 

905.987  Resident  compensation. 

905.988  Administrative  requirements. 

Subpart  O— Resident  Participation  and 
Opportunities  General  Provisions 

§905.960    Purpose. 

The  purpose  of  this  subpart  is  to 
recognize  the  importance  of  involving 
residents  in  creating  a  positive  living 
envirorunent  and  in  contributing  to  3ie 
successful  operation  of  Indian  housing. 

§  905.961    Appllcal>llity  and  scope. 

(a)  This  subpart  applies  to  any  Indian 
housing  authority  (IHA)  that  has  an 
Annual  Contributions  Contract  (ACC) 
with  the  Department.  This  subpart  does 
not  apply  to  housing  assistance 
payments  under  section  8  of  the  U.S. 
Housing  Act  of  1937. 

(b)  This  subpart  contains  HUD's 
policies,  procedures,  and  requirements 
for  the  participation  of  Indian  housing 
residents  in  Indian  housing 
management. 

(c)  This  subpart  is  designed  to 
encourage  increased  resident 
participation  in  Indian  housing. 

(d)  This  subpart  is  not  intended  to 
negate  any  pre-existing  arrangements  for 
resident  management  in  Indian  housing 
between  an  IHA  and  a  resident 
management  corporation. 

(e)  This  subpart  includes 
requirements  for  the  Family  Investment 
Centers  (FIC)  Program,  which  was 
established  by  Section  515  of  the 
National  Affordable  Housing  Act,  which 
created  a  new  Section  22  of  the  Act.  The 
FIC  program  is  designed  to  provide 
families  living  in  Indian  housing  with 
better  access  to  educational  and 
employment  opportunities. 

§905.962    Definitions. 

Family  Investment  Center.  A  facility 
in  or  near  Indian  housing  which 
provides  families  living  in  Indian 
housing  with  better  access  to 
educational  and  employment 
opportunities  to  achieve  self  sufficiency 
and  independence. 

Management.  All  activities  for  which 
the  IHA  is  responsible  to  HUD  under  the 
ACC,  within  the  definition  of 


"operation"  under  the  Act  and  the  ACC, 
including  the  development  of  resident 
programs  and  services. 

Management  contract.  A  written 
agreement  between  a  resident 
management  corporation  and  an  IHA,  as 
provided  by  §  905.969. 

Project.  For  purposes  of  this  subpart, 
any  of  the  following  could  be  the  subject 
of  a  management  contract: 

(1)  One  or  more  contiguous  buildings. 

(2)  An  area  of  contiguous  row  houses. 

(3)  Scattered  site  buildings. 

(4)  Scattered  site  single-family  units. 
Resident  management.  The 

performance  of  one  or  more 
management  activities  for  one  or  more 
projects  by  a  resident  management 
corporation  imder  a  management 
contract  writh  the  IHA. 

Resident  Management  Corporation 
(RMC).  A  Resident  Management 
Corporation  is  an  entity  that  proposes  to 
enter  into,  or  enters  into,  a  contract  to 
manage  IHA  property.  The  corporation 
must  have  each  of  the  following 
characteristics: 

(1)  It  must  be  a  nonprofit  organization 
that  is  incorporated  under  the  laws  of 
the  State  or  Indian  tribe  in  which  it  is 
located. 

(2)  It  may  be  established  by  more  than 
one  resident  organization,  so  long  as 
each  such  organization  both  approves 
the  estabhshment  of  Lhe  corporation  and 
has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(3)  It  must  have  an  elected  Board  of 
Directors. 

(4)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives  of 
each  resident  organization  involved  in 
establishing  the  corporation. 

(5)  Its  voting  members  are  required  to 
be  residents  of  the  project  or  projects  it 
manages. 

(6)  It  must  be  approved  by  the 
resident  organization.  If  there  is  no 
organization,  a  majority  of  the 
households  of  the  project  or  projects 
must  approve  the  establishment  of  such 
an  organization. 

Resident  Organization  (RO).  A 
Resident  Organization  (or  "Resident 
Council"  as  defined  in  section  20  of  the 
Act)  is  an  incorporated  or 
unincorporated  nonprofit  organization 
or  association  that  meets  each  of  the 
following  criteria: 

(1)  It  must  consist  of  residents  only, 
and  only  residents  may  vote. 

(2)  If  it  represents  residents  in  more 
than  one  development  or  in  all  of  the 
developments  of  an  IHA,  it  must  fairly 
represent  residents  from  each 
development  that  it  represents. 

(3)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis. 


(4)  It  must  have  a  democratically 
elected  governing  board.  The  voting 
membership  of  the  board  shall  consist 
solely  of  the  residents  of  the 
development  or  developments  that  the 
RO  represents. 

Resident-owned  business.  Any 
business  concern  which  is  owned  and 
controlled  by  public  housing  residents. 
(The  term  "resident-owned  business" 
includes  sole  proprietorships.)  For 
purposes  of  this  part,  "owned  and 
controlled"  means  a  business: 

(1)  Which  is  at  least  51  percent  ov«ied 
by  one  or  more  public  housing 
residents;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals. 

Resident  participation.  A  process  of 
consultation  between  residents  and  the 
IHA  concerning  matters  affecting  the 
management  of  Indian  housing. 

§905.963    HUD'S  role  in  activities  under 
ttiis  subpart 

(a)  General.  Subject  to  the 
requirements  of  this  part  and  other 
requirements  imposed  on  IHAs  by  the 
ACC,  statute  or  regulation,  the  form  and 
extent  of  resident  participation  or 
resident  management  are  local  decisions 
to  be  made  jointly  by  ROs  and  the  IR^s. 

(b)  Duty  to  bargain  in  ^ood  faith.  If  an 
IHA  refuses  to  negotiate  with  a  RMC  in 
good  faith  or,  after  negotiations,  refuses 
to  enter  into  a  contract,  the  corporation 
may  file  an  informal  app>eal  with  HUD, 
setting  out  the  circumstances  and 
providing  copies  of  relevant  materials 
evidencing  the  corporation's  efforts  to 
negotiate  a  contract.  HUD  shall  require 
the  IHA  to  respond  with  a  report  stating 
the  IHA's  reasons  for  rejecting  the 
corporation's  contract  offer  or  for 
refusing  to  negotiate.  Thereafter,  HUD 
shall  require  the  parties  (with  or 
without  direct  HUD  participation)  to 
undertake  or  to  resume  negotiations  on 
a  contract  providing  for  resident 
management,  and  shall  take  such  other 
actions  as  are  necessary  to  resolve  the 
conflicts  between  the  parties.  If  no 
resolution  is  achieved  within  90  days 
from  the  date  HUD  required  the  parties 
to  undertake  or  resume  such 
negotiations.  HUD  shall  serve  notice  on 
both  parties  that  administrative 
remedies  have  been  exhausted  (except 
that,  pursuant  to  mutual  agreement  of 
the  parties,  the  time  for  negotiations 
may  be  extended  by  no  more  than  an 
additional  30  days). 

§905.964    Resident  participation 
requirements. 

(a)  IHA  responsibilities.  (1)  An  IHA 
must  provide  the  residents  or  any 
resident  organization  with  current 
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information  concerning  the  MA's 
policies  on  resident  participation  in 
management,  including  guidance  on 
information  and  recognition  of  a  RO, 
and,  where  appropriate,  a  RMC. 

(2)  An  IHA  must  consuh  with 
residents  or  resident  organizations  (if 
they  exist),  to  determine  the  extent  to 
which  residents  desire  to  participate  in 
the  management  of  their  housing  and 
the  specific  methods  that  may  be 
mutually  agreeable  to  the  IHA  and  the 
residents. 

(3)  When  requested  by  residents,  an 
IHA  must  provide  appropriate  guidance 
to  residents  to  assist  them  in 
estabbshing  and  maintaining  a  RO,  and, 
where  appropriate,  a  RMC. 

(b)  Recognition.  A  resident 
organization  may  request  that  it  be 
recognized  as  the  official  organization 
representing  the  residents  in  meetings 
with  the  IHA  or  with  other  entities. 

(c)  Written  understanding.  At  a 
minimum,  the  IHA  and  the  RO  shall  put 
in  writing  their  understanding 
concerning  the  elements  of  their 
relationship. 

(d)  Conflict  of  interest.  Resident 
council  officers  cannot  serve  as 
contractors  or  employees  if  they  are  in 
pohcy  making  or  supervisory  positions 
at  the  IHA. 

%90SMS   Funding  rwktent  participation. 

Funding  will  be  provided  under 
subpart  J  of  this  part,  for  the  following: 

(aj  Rodent  d'ganizations.  (1)  Subject 
to  appropriations,  the  IHA  shall  provide 
funds  to  ROs  for  resident  participation 
activities.  Eligibility  to  receive  operating 
subsidy  for  duly  elected  RO  activities  at 
$25  per  unit  per  year  is  an  additional 
category  of  subsidy  eligibility  for  units 
represented  by  a  duly  elected  resident 
organization  under  the  Perfoniiance 
Funding  System.  Of  this  amount,  $15 
per  unit  per  year  shall  fund  resident 
participation  activities  of  the  duly 
elected  ROs.  Ten  dollars  per  unit  per 
year  shall  fund  IHA  costs  incurred  in 
cairying  out  resident  participation 
activities. 

(2)  The  IHA  and  the  duly  elected 
resident  organization  at  each 
development  shall  collaborate  on  how 
the  funds  will  be  distributed  for  resident 
particifMition  activities  If  disputes 
regarding  funding  decisions  arise 
between  the  parties,  the  matter  shall  be 
referred  to  \he  HUD  Headquarters  for 
intervention.  HUD  Headquarters  may 
require  the  parties  to  imdertake  further 
negotiations  to  resolve  the  dispute.  If  no 
resolution  is  achieved  within  90  days 
from  the  date  of  renegotiation, 
Headquarters  shall  take  appropriate 
.let  ions  to  settle  the  dispute  in  a  fair  and 
'qiutable  manner. 


(b)  Stipends.  (1)  IHAs  may  provide 
stipends  to  officers  of  the  duly  elected 
RO.  The  stipend,  which  may  be  up  to 
$200  pet  month  per  officer,  shall  be 
decided  locally  by  the  ROs  and  the  IHA. 
Subject  to  appropriations,  the  stipends 
will  be  funded  from  the  portion  of  the 
operating  subsidy  funding  for  RO 
expense*  ($15.00  per  unit  per  year).  (See 
definition  of  axmual  income  in  §905.102 
for  exclusion  for  these  stipends.) 

(2)  Funding  provided  by  an  IHA  to  a 
duly  elected  RO  may  be  made  only 
under  a  written  agreement  between  the 
IHA  and  a  RO,  which  includes  a  RO 
budget  and  assurance  that  all  RO 
expenditures  will  not  contravene 
provisioDs  of  law  and  will  promote 
serviceability,  efficiency,  economy  and 
stabjhty  in  the  operation  of  the  local 
development.  The  agreement  must 
require  the  local  RO  to  account  to  the 
IHA  for  the  use  of  the  funds  and  permit 
the  IHA  to  inspect  and  audit  the 
resident  council's  financial  records 
related  to  the  agreement. 

Tenant  Opportunities  Program 

§905.966    General. 

The  Indian  Tenant  Opportunities 
Program  (TOP)  (which  is  the  program 
similar  to  the  public  housing  TOP  for 
public  housing  residents)  provides 
technical  assistance  for  various 
activities  including  resident 
management  for  ROs/RMCs  as 
authorized  by  Section  20  of  the  Act.  The 
TOP  pro\ides  opportunities  f;:;r  RO/ 
RMCs  to  improve  living  conditions  and 
resident  satisfaction  in  Indian  housing 
communities. 

§905.967    Eligible  TOP  activities. 

Activities  to  be  funded  and  carried 
out  by  an  eligible  RO  or  resident 
manageaient  corporation,  as  defined  in 
subpart  B  of  this  part,  must  improve  the 
living  conditions  and  Indian  housing 
operations  and  may  include  any 
combination  of.  but  ar^  not  limited  to, 
the  following: 

(a)  Re$ident  Capacity  Building.  (1) 
Training  Board  members  in  community 
organizing.  Board  development,  and 
leadership  training; 

(2)  DHermining  the  feasibility  of 
resident  management  enablement  for  a 
specific  project  or  projects;  and 

(3)  Assisting  in  the  actual  creation  of 
a  RMC,  $uch  as  consulting  and  legal 
assistance  to  incorporate,  preparing  by- 
laws and  drafting  a  corporate  charter. 

(b)  Resident  Management.  (1) 
Training  residents,  as  potRntial 
employees  of  a  RMC,  in  skills  directly 
related  to  the  operation,  management, 
maintenance  and  financial  systems  of  a 
project: 


(2)  Training  of  residents  with  respect 
to  fair  housing  requirements;  and 

(3)  Gaining  assistance  in  negotiaticg 
management  contracts,  and  designing  a 
long-range  plaiming  system. 

(c)  Resident  Management  Business 
Development.  (1)  Training  related  to 
resident-owned  business  development 
and  technical  assistance  for  job  training 
and  placement  in  RMC  developments; 

(2)  Technical  assistance  and  training 
in  resident  managed  business 
development  through: 

(i)  Feasibility  and  market  studies; 
(ii)  Development  of  business  plans; 
(iii)  Outreach  activities;  and 
(iv)  Innovative  financing  methods 
including  revolving  loan  funds. 

(3)  Legal  advice  in  establishing  a  _ 
resident  managed  business  entity. 

(d)  Social  Support  Needs  (such  as 
self-sufficiency  and  youth  initiatives). 
(1)  Feasibility  studies  to  determine 
training  and  social  services  needs; 

(2)  Training  in  management-related 
trade  skills,  computer  skills,  etc; 

(3)  Management-related  employment 
training  and  counseling; 

(4)  Coordination  of  support  services; 

(5)  Training  for  programs  such  as 
child  care,  early  chil<^ood 
development,  parent  involvement, 
volunteer  services,  parenting  skills, 
before  and  after  school  programs;  and 

(6)  Training  programs  on  health, 
nutrition  and  safety. 

(7)  Training  in  the  development  of 
strategies  to  successfully  implement  a 
youth  program.  For  example,  assessing 
the  needs  and  problems  of  the  youth, 
improving  youth  initiatives  that  are 
currently  active,  and  training  youth, 
housing  authority  staff,  resident 
management  corporations  and  resident 
organizations  on  youth  initiatives  and 
program  activities. 

(8)  Workshops  for  youth  services, 
child  abuse  and  neglect  prevention, 
tutorial  services,  in  partnership  with 
commimity-based  organizations  such  as 
local  Boys  and  Girls  Clubs,  YMCA/ 
YWC\,  Boy/Girl  Scouts,  Campfire  and 
Big  Brother/Big  Sisters,  etc.  Other  HUD 
programs  such  as  the  Youth  Sports 
Program  and  the  PubUc  Housing  Drug 
Elimination  Programs  also  provide 
funding  in  these  areas;  and 

(e)  Homeownership  Opportunity. 
Determining  feasibility  for 
homeownership  by  residents,  including 
assessing  the  feasibility  of  othw  housing 
(including  HUD  owned  or  held  single  or 
multi-family)  affordable  for  pmtihase  by 
residents. 

(f)  General.  (1)  Required  training  on 
HUD  regulations  and  policies  governing 
the  operation  of  low-iiKXMne  public  and 
Indian  housing  including  contracting/ 
procurement  regulations,  financial 
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management,  capacity  building  to 
develop  the  necessary  skills  to  assume 
management  responsibilities  at  the 
development  and  property  management; 

(2)  Purchasing  haraware,  i.e.. 
computers  and  software,  office 
furnishings  and  supplies,  in  connection 
with  business  development.  Every  effort 
must  be  made  to  acquire  donated  or 
discounted  hardware; 

(3)  Training  in  accessing  other 
funding  sources;  and 

(4)  Hiring  trainers  or  other  experts. 
RO/RMCs  must  ensure  that  this  training 
is  provided  by  a  qualified  housing 
management  specialist,  a  community 
organizer,  the  IHA,  or  other  sources 
knowledgeable  about  the  program. 

§905.968    Technical  assistance. 

To  the  extent  that  grant  authority  is 
available.  HUD  shall  provide  financial 
•assistance  to  ROs  or  RMCs  that  obtain, 
by  contract  or  otherwise,  technical 
assistance  for  the  development  of 
resident  management  entities,  including 
the  formation  of  these  entities;  the 
development  of  the  management 
capabilities  of  newly  formed  or  existing 
entities;  the  identification  of  the  social 
support  needs  of  residents  of  projects, 
and  the  securing  of  this  support;  and  a 
wide  range  of  activities  to  further  the 
purposes  of  this  subpart. 

§  905.969    Resident  mansgenwnt 
requirements. 

The  followirg  requirements  apply 
when  an  IHA  and  its  residents  are 
interested  in  providing  for  resident 
performance  of  management  functions 
in  one  or  more  projects  under  this 
subpart. 

(a)  Resident  managenient  corporation. 
Residents  interested  in  contracting  with 
an  IHA  must  establish  a  RMC  that  meets 
the  requirements  for  such  a  corporation, 
as  specified  in  this  subpart. 

(b)  Management  Contract.  (1)  A 
management  contract  between  the  IHA 
and  a  RMC  is  required  for  resident 
management.  The  IHA  aijd  Lhe 
corporation  may  agree  to  the 
performance  by  the  corporation  of  any 
or  all  management  functions  for  which 
the  IHA  is  responsible  to  HUD  under  the 
ACC,  and  any  other  func'.ions  not 
inconsistent  with  the  ACC  and 
applicable  laws  and  regulations.  The 
management  contract  must  be  in 
conformance  with  the  minimum 
requirements  estabUshed  by  HUD. 

(2)  The  management  contract  may 
include  specific  provisions  governing 
management  personnel;  compensation 
for  maintenance  laborers  and  mechanics 
and  administrative  employees  employed 
in  the  operation  of  the  project,  except 
that  the  amount  of  this  compensation 


must  meet  applicable  labor  standard 
requirements  of  Federal  law;  rent 
collection  procedures;  resident  income 
verification;  resident  ehgibility 
determinations;  resident  eviction;  the 
acquisition  of  suppUes  and  materials; 
and  such  other  matters  as  the  IHA  and 
the  corporation  determine  to  be 
appropriate,  and  as  HUD  may  specify  in 
administrative  instructions. 

(3)  The  management  contract  shall  be 
treated  as  a  contracting  out  of  services, 
and  must  be  subject  to  any  provision  of 
a  collective  bargaining  agreement 
regarding  Lhe  contracting  out  of  services 
to  which  the  TH.\  is  subject. 

(4)  Provi'.:  is  on  competitive  bidding 
and  requirements  of  prior  written  HUD 
approval  of  contracts  contained  in  the 
ACC  do  not  apply  to  the  decision  of  an 
IliA  to  contract  with  a  RMC. 

(c)  Prohibited  activities.  An  IHA  may 
not  contract  for  assumption  by  the  RMC 
of  the  IHA's  underlying  responsibilities 
to  HUD  under  the  ACC. 

(d)  Bonding  and  insurance.  Before 
assuming  any  management 
responsibility  under  its  contract,  the 
RMC  must  provide  fidehty  bonding  and 
insurance,  or  equivalent  protection  that 
is  adequate  (as  determined  bv  HUD  and 
the  IHA)  to  protect  HUD  and' the  IHA 
against  loss,  theft,  embezzlement,  or 
fraudulent  acts  on  the  part  of  the 
corporation  or  its  employees. 

§905.970    Management  specialist 

The  RO  must  select,  in  consultation 
with  the  IHA,  a  qualified  Indian  housing 
management  specialist  to  assist  in 
determining  the  feasibihty  of.  and  to 
help  establrsh,  a  RMC  and  to  provide 
training  and  other  duties  in  connection 
with  operating  the  TOP  project.  Tlie 
Housing  Management  Specialist 
(Trainer)  can  be  a  non-profit 
organization,  the  IHA  or  a  consultant. 

§  905.971    Operating  subsidy,  pr^aration 
of  operating  twdgst,  operating  reserves  and 
retention  of  excess  revenues. 

(a)  Calculation  of  operating  subsidy. 
Operating  subsidy  will  be  calculated 
separately  for  any  project  m.anaged  by  a 
resident  management  corporation.  This 
subsidy  computation  will  be  the  same  as 
the  separate  computation  made  for  the 
balance  of  the  projects  in  the  IHA  in 
accordance  with  subpart  J  of  this  part, 
with  the  following  exceptions: 

(1 )  The  project  managed  by  a  resident 
management  corporation  will  have  an 
Allowable  Expense  Level  based  on  the 
actual  expenses  for  the  project  in  the 
fiscal  year  immediately  preceding 
management  under  this  subpart.  These 
expenditures  will  include  the  project's 
share  of  any  expenses  which  are 
overhead  or  centralized  IHA 


expenditures.  The  expenses  must 
represent  a  normal  year's  expenditures 
for  the  project,  and  must  exclude  all 
expenditiu^s  which  are  not  normal 
fiscal  year  expenditures  as  to  amount  or 
as  to  the  purpose  for  which  expended. 
Documentation  of  this  expense  level 
must  be  presented  with  the  project 
budget  and  approved  by  HUD.  Any 
project  expenditures  funded  from  a 
source  of  income  other  than  operating 
subsidies  or  income  generated  by  the 
locally  owned  Indian  housing  program 
will  be  excluded  &x»m  the  subsidy 
calculation.  For  budget  years  after  the 
first  budget  year  under  managemoin  by 
the  resident  management  cor^n,--  t:cn. 
the  Allowable  Expense  Level  will  be 
calculated  as  it  is  for  all  other  projects, 
in  accordance  with  subpart  J  of  this  part. 

(2)  The  resident  management 
corporation  project  will  estimate 
dwelling  rental  income  based  on  the 
rent  roll  of  the  project  immediately 
preceding  the  assumption  of 
management  responsibility  under  this 
subpart,  increased  by  tlie  estimate  of 
inflation  of  resident  income  used  in 
calculating  PFS  subsidy. 

(3)  The  resident  m.anagement 
corporation  will  e.xclude,  from  its 
estimate  of  other  income,  any  increased 
income  directly  generated  by  acti\ities 
of  the  corporation  or  facilities  operated 
by  the  corporation. 

(4)  Any  reduction  in  the  subsidy  of  an 
IHA  that  occurs  as  a  result  of  fraud. 
waste,  or  mismanagement  by  the  IHA 
shall  not  affect  the  subsidy  calculation 
for  the  resident  management 
corporation  project. 

(b)  Calculation  of  total  income  and 
preparation  of  operating  budget.  S'o 
reduction.  (!)  Subject  to  paragraph  (c)  nf 
this  section,  the  amount  of  funds 
provided  by  an  IHA  to  a  project 
managed  by  a  resident  managr>!npnt 
corporation  under  this  subpart  mav  not 
be  reduced  during  the  thrE>e  year  p»>riod 
beginning  on  the  date  a  resident 
management  corporation  first  assu.^jcs 
management  responsibilitv  for  the 
project. 

(2)  Treatment  of  technical  assistance. 
For  purposes  of  detennining  the  amount 
of  funds  provide«i  to  a  project  under 
paragraph  (b)(1)  of  diis  section,  the 
provision  of  technical  assistance  bv  the 
IHA  to  the  resident  management 
corporation  will  not  be  included. 

(3)  Operating  budget.  The  resident 
management  corporation  and  tlie  IHA 
shall  submit  a  separate  operating 
budget,  including  the  calculation  of 
operating  subsidy  eligibility  in 
accordance  with  paragraph  (a)  of  this 
section,  for  the  project  managed  by  a 
resident  management  corporation  to 
HUD  for  approval.  This  budget  will 
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reflect  all  project  expenditures  and  will 
identify  which  expenditures  are  related 
to  the  responsibilities  of  the  resident 
management  corporation  and  which  are 
related  to  functions  which  will  continue 
to  be  performed  by  the  WA. 

(4)  Operating  reserves,  (i)  Each  project 
or  part  of  a  project  that  is  operating  in 
accordance  with  the  ACC  amendment 
relating  to  this  subpart  and  in 
accordance  with  a  contract  vesting 
maintenance  responsibilities  in  Uie 
resident  management  corporation  will 
have  transferred,  into  a  sub-account  of 
the  operating  reserve  of  the  host  IHA,  an 
operating  reserve.  Where  all 
maintenance  responsibilities  for  the 
resident-managed  project  are  the 
responsibility  of  the  corporation,  the 
amount  of  the  reserve  made  available  to 
projects  under  this  subpart  will  be  the 
per  unit  cost  amount  available  in  the 
IHA  operating  reserve,  exclusive  of  all 
inventories,  prepaids  and  receivables  (at 
the  end  of  the  IHA  fiscal  year  preceding 
implementation),  multiplied  by  the 
number  of  units  in  the  project  operated 
in  accordance  writh  the  provisions  of 
this  subpart.  Where  some,  but  not  all, 
maintenance  responsibilities  are  vested 
in  the  resident  management  corporation, 
the  contract  may  provide  for  an 
appropriately  reduced  portion  of  the 
operating  reserve  to  be  transferred  into 
the  corporation's  sub-account. 

(ii)  The  use  of  the  reserve  will  be 
subject  to  all  administrative  procedures 
generally  applicable  to  the  Indian 
housing  program.  Any  expenditure  of 
funds  from  the  reserve  will  be  for 
ehgible  expenditures  which  are 
incorporated  into  an  operating  budget 
subject  to  approval  by  HUD. 

(iii)  Investment  of  funds  held  in  the 
reserve  will  be  in  accordance  with  the 
provisions  of  chapter  4  of  the  Financial 
Management  Handbook.  7475.1  REV, 
and  interest  generated  will  be  included 
in  the  calculation  of  operating  subsidy 
in  accordance  with  subpart  J  of  this  part. 

(c)  Adjustments  to  total  income.  (1) 
Operating  subsidy  will  reflect  changes 
in  inflation,  utility  rates  and 
consumption,  and  changes  in  the 
number  of  units  in  the  project. 

(2)  In  addition  to  the  amount  of 
income  derived  from  the  project  (from 
sources  such  as  rents  and  charges)  and 
the  operating  subsidy  calculated  in 
accordance  with  paragraph  (a)  of  this 
section,  the  contract  may  specify  that 
income  be  provided  to  the  project  from 
other  sources  of  income  of  the  IHA. 

(3)  The  following  conditions  may  not 
affect  the  amounts  to  be  provided  to  a 
project  managed  by  a  resident 
management  corporation  under  this 
subpart: 


(i)  Any  reduction  in  the  total  income 
of  an  IHA  that  occurs  as  a  result  of 
fraud,  waste,  or  mismanagement  by  the 
IHA;  or 

(ii)  Any  change  in  the  total  income  of 
an  IHA  that  occiu-s  as  a  result  of  project- 
specific  characteristics  that  are  not 
shared  by  the  project  managed  by  the 
corporation  under  this  subpart. 

(d)  Retention  of  excess  revenues.  Any 
income  generated  by  a  resident 
management  corporation  that  exceeds 
the  income  estimated  for  the  income 
category  involved  must  be  excluded  in 
subsequent  years  in  calculating: 

(1)  The  operating  subsidy  provided  to 
an  IHA  under  subpart  J  of  this  part;  and 

(2)  The  funds  provided  by  the  IHA  to 
the  resident  management  corporation. 

(e)  Use  of  retained  revenues.  Any 
revenues  retained  by  a  resident 
man^ement  corporation  under 
paragraph  (d)  of  this  section  may  only 
be  used  for  purposes  of  improving  the    . 
maintenance  and  operation  of  the 
project,  establishing  business 
enterprises  that  employ  residents  of 
Indian  housing,  or  acquiring  additional 
dwelling  units  for  low-income  families. 
Units  acquired  by  the  resident 
man^ement  corporation  will  not  be 
eligible  for  payment  of  operating 
subsidy. 

§  905  J72    TOP  audit  and  administrative 
requltements. 

(a)  Annual  audit  of  financial 
statements.  The  frnancial  statements  of 
a  RMC  managing  a  project  under  this 
subpart  must  be  audited  annually  by  a 
licensed  certified  public  accountant, 
desi^ated  by  the  RMC,  in  accordance 
with  generally  accepted  government 
audit  standards.  A  written  report  of  each 
audit  must  be  fonvarded  to  HUD  and 
the  IHA  within  30  days  of  issuance. 

(b)  Relationship  to  other  authorities. 
The  letjuirements  of  paragraph  (a)  of 
this  section  are  in  addition  to  any  other 
Fedefal  law  or  other  requirement  that 
would  apply  to  the  availability  and 
audit  of  financial  statements  of  RMCs 
under  this  part. 

(c)  General  administrative 
requirements.  Except  as  modified  by 
this  part,  RMCs  must  comply  vsrith  the 
requirements  of  OMB  Circulars  A-110 
and  A-122,  as  applicable. 

Family  Investment  Centers  (FIC) 
Program 

§905.980    General. 

(a)  The  Family  Investment  Centers 
(FIC)  Program.  This  program  provides 
families  living  in  Indian  housing  with 
better  access  to  educational  and 
employment  opportunities  by: 


(1)  Developing  facilities  in  or  near 
Indian  housing  for  training  and  support 
services; 

(2)  Mobilizing  public  and  private 
resources  to  expand  and  improve  the 
delivery  of  such  services; 

(3)  Providing  funding  for  such 
essential  training  and  support  services 
that  cannot  otherwise  be  funded;  and 

(4)  Improving  the  capacity  of 
management  to  assess  the  training  and 
service  needs  of  families,  coordinating 
the  provision  of  training  and  services 
that  meet  such  needs,  and  ensuring  the 
long-term  provision  of  such  training  and 
services. 

(b)  Supportive  Services.  New  or 
significantly  expanded  services 
essential  to  providing  families  in  Indian 
housing  with  better  access  to 
educational  and  employment 
opportunities  to  achieve  self-sufficiency 
and  independence.  IHAs  applying  for 
funds  to  provide  supportive  services 
must  demonstrate  that  the  services  will 
be  provided  at  a  higher  level  than 
currently  provided.  Supportive  services 
may  include: 

(1)  Child  care; 

(2)  Employment  training  and 
counseling; 

(3)  Computer  skills  training; 

(4)  Education  including  remedial 
education;  literacy  training;  completion 
of  secondary  or  post  secondary 
education  and  assistance  in  the 
attainment  of  certificates  of  high  school 
equivalency; 

(5)  Business,  entrepreneurial  training 
and  coiuiseling; 

(6)  Transportation  necessary  to  enable 
any  participating  family  member  to 
receive  available  services  or  to  commute 
to  his/her  place  of  employment; 

(7)  Personal  welfare  (e.g.  substance/ 
alcohol  abuse  treatment  and  counseling, 
self-development  counseling,  etc.), 

(8)  Supportive  Health  Care  Services 
(e.g.,  outreach  and  referral  services);  and 

(9)  Any  other  services  and  resources, 
including  case  management,  determined 
to  be  appropriate  in  assisting  eligible 
residents. 

(c)  FIC  Service  Coordinator.  Any 
person  who  is  responsible  for: 

(1)  Determining  the  efigibility  and 
assessing  needs  of  families  to  be 
serviced  by  the  FIC; 

(2)  Assessing  training  and  service 
needs  of  ehgible  residents; 

(3)  Working  with  service  providers  to 
coordinate  the  provision  of  services  and 
to  tailor  the  services  to  the  needs  and 
characteristics  of  eligible  residents; 

(4)  Mobilizing  pubfic  and  private 
resources  to  ensure  that  the  supportive 
services  identified  can  be  funded  over 
the  five-year  period,  at  least,  following 
the  initial  receipt  of  funding; 


IMI 
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(5)  Monitoring  and  evaluating  the 
delivery,  impact  and  effectiveness  of 
any  supportive  service  funded  with 
capital  or  operating  assistance  under  the 
FlC  program. 

(6)  Coordinating  the  developmcr.t  and 
implementation  of  the  FIG  Program  with 
other  self-sufficiency,  educational  and 
emplovonent  programs;  and 

(7)  Performing  other  duties  and 
functions  that  are  appropriate  for 
providing  eligible  residents  with  better 
access  to  educational  and  employment 
opportunities. 

§905.982    EUgibility. 

An  IHA  may  apply  to  establish  one  or 
more  FICs  for  more  than  one  Indian 
housing  development.  An  IHA  must 
demonstrate  a  firm  commitment  of 
assistance  from  one  or  more  sources 
ensuring  that  supportive  services  will  be 
provided  for  not  less  than  one  year 
following  the  completion  of  activities. 

§905.983    FlC  activities. 

Activities  that  may  bo  funded  and 
carried  out  by  an  eligible  liiA  may 
include: 

(a)  The  renovation,  conversion,  or 
com.bination  of  vacant  dwelling  units  to 
create  common  areas  to  accommodate 
the  provision  of  supportive  services; 

(b)  The  renovation  of  existing 
common  areas  to  accommodate  die 
provision  of  supportive  services; 

(c)  The  acquisition,  construction,  or 
renovation  of  facihties  located  near  the 
premises  of  one  or  more  IHA 
developments  to  accommodate  the 
provision  of  supportive  services; 

(d)  The  provision  of  not  more  than  1 5 
percent  of  the  total  cost  of  supportive 
services  (which  may  be  provided 
directly  to  eligible  residents  by  the  IHA 
or  by  contract  or  lease  tlu-ough  oilier 
appropriate  agencies  or  providers),  but 
only  if  the  IHA  demonstrates  that: 

(1)  The  supportive  services  are 
appropriate  to  improve  the  access  of 
eligible  residents  to  employment  and 
educational  opportunities:  and 

(2)  The  IH.\  has  made  diligent  efforts 
to  use  or  obtain  other  available 
resources  to  fund  or  pronde  such 
ser\'ices;  and 

(el  The  employment  of  service 
coordinators. 

§  905.984    IHA  rol«  in  activities  under  this 
part 

An  IHA  shall  develop  a  process  that 
ensures  that  RO/RMC  representatives 
and  residents  are  fully  informed  of,  and 
have  an  opportunity  to  comment  on.  the 
contents  of  the  application  and 
activities  at  all  stages  of  the  application 
and  grant  award  process.  The  IHA  shall 
give  full  and  fair  consideration  to  the 


comments  and  concerns  of  the 
rosidents. 

§  905.985    HUD  policy  on  training, 
employment,  contracting  and 
subcontracting  of  Indian  housing  residents. 

In  accordance  with  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
196S  and  die  implementing  regulations 
at  24  CFR  part  135.  IHAs,  Liieir 
contractors  and  subccntxactors  shall  use 
best  efforts,  consistent  with  existing 
Federal,  Stale.  Tribal  and  local  laws  and 
regulations  iincluduig  Section  7(h)  of 
the  Indian  Self-Detcniiination  and 
Education  Assistance  Act],  to  give  low 
and  very  low-income  persons  the 
training  and  employment  opportunities 
generated  by  Section  3  covered 
assistance  (as  tliis  term  is  defined  in  24 
CFR  135.7)  and  to  give  Section  3 
business  concerns  the  contracting 
opportunities  generated  by  Section  3 
covered  assistance. 

§  9CS.986    Grant  Set-Aside  Ai»s!stanc«. 

HLID  may  set-aside  five  percent  of  any 
amounts  available  in  each  fiscal  year 
(subsequent  to  the  first  funding  cycle)  to 
supplement  grants  previously  awarded 
under  this  piogram.  These  supplemental 
grants  would  be  awarded  to  IHAs  that 
demonstrate  that  funds  cannot 
otherwise  be  obtained  and  are  needed  to 
provide  adequate  ^'•.'-vice  levels  to 
residents. 

§  905.987    Resident  compensation. 

Residents  employed  pursuant  to  a  FIC 
grant  shall  be  paid  at  a  rate  not  less  than 
the  highest  of: 

(a)  The  minimum  wagt  that  would  be 
applicable  to  the  employee  under  the 
Fair  Labor  Standards  Act  of  1S38 
(FLSA).  if  section  6(a)(1)  of  the  FLSA 
applied  to  the  resident  and  if  the 
resident  was  not  exempt  under  section 
13  of  the  FLSA; 

(b)  The  State,  local  or  Tribal 
'  minimum  wage  for  the  m.ost  nearly 

comparable  covered  emplo\Tnent.  or 

(c)  The  prevading  rate  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

§505.988    Administrative  requirentents. 

Each  IHA  receiving  a  grant  shall 
submit  to  the  HUD  Field  Office  an 
annual  progress  report  describing  and 
evaluating  Uie  use  of  grant  amouiils 
received  under  this  program. 

PART  913— DEFINITION  OF  INCOME, 
INCOME  UMITS.  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING 
PROGRAM 

6.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  1437a.  1437d.  14370 
and  3535(ci). 

7.  In  §913  106,  paragrfiph  (c)  is 
amended  by: 

a.  Removing  the  word  "or"  from  the 
end  of  paragraph  (c)(8)(ii); 

b.  Adding  the  word  "or"  at  the  end  of 
paragraph  (c)(8)(iii); 

c.  Adding  a  new  paragraph  (c;i8)<:\ ); 

d.  Removing  the  word  "cr"  from  the 
end  of  paragraph  (c-)(10); 

e.  Redesignating  paragraph  (c)(n )  as 
paragraph  (c)(12);  and 

f.  Adding  a  new  paragraph  (c)(ll).  to 
read  as  follows: 

§913.106    Annua!  Income.    ' 
»         »         »         •         • 

(cl*   •   • 

(8)  •    •    • 

(iv)  A  resident  sers-ice  stipend,  but 
only  if  the  resident  service  stipend  doos 
not  exceed  $200  per  month'per  officer 
to  resident  council  officers.  Stipends  are 
intended  to  cover  costs  related  to 
officers'  volunteer  efforts  and  include 
but  are  not  iimited  to  the  following 
item.s:  child  care,  transportation,  specii,! 
equipment  and  special  cioLhmg. 
•         •         «         •         • 

(11)  The  earnings  and  benefits  to  any 
resident  resulting  from  the  participation 
in  a  program  providing  em.ployment 
training  and  sup^.^rtive  services  in 
accordance  with  the  Familv  Support  Act 
of  1988,  section  22  of  the  U.S.  Housing 
Act  of  1937.  or  an\  comparable  Federal, 
State,  or  local  law  during  the  e.xclusion 
period.  For  purposes  of  this  paragraph, 
the  following  definitions  apply. 

(i)  Ccmparable  Federal.  State  or  U>ral 
law  means  a  program  providing 
emplc\-ment  training  and  suppu.tive 
sen  res  that— 

(A)  Is  authorised  by  a  federal,  sta'p  cr 
local  law; 

(B)  Is  funded  by  federal,  state  or  local 
government; 

(C)  Is  operated  or  administered  by  a 
public  agency,  and 

(D)  Has  as  its  objective  to  assist 
participants  in  acquiring  job  skills. 

(ii)  Exclusion  period  means  the  period 
during  which  the  resident  participates 
in  a  program  described  in  tiis  section, 
plus  18  months  from  the  date  the 
resident  begins  the  fi.-^t  job  acquired  bv 
the  resident  after  completion  of  such 
program  that  is  not  funded  by  public 
housing  assistance  under  the  U.S. 
Housing  Act  of  1937.  If  the  resident  is 
terminated  from  employment  without 
good  cause,  the  exclusion  period  shall 
end. 

(iii)  Earnings  and  Benefits  means  the 
incremental  earnings  and  benefits 
resulting  from  a  qualifying  employment 
training  program  or  subsequent  job. 
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(Thisprovision  does  not  apply  to 
residents  participating  in  the  Family 
Self-Suifidency  Program  who  are 
utilizing  the  escrow  account.) 

•        •        •        *        * 

8.  Part  964,  consisting  of  §§  964.1 
through  964.350,  is  revised  in  its 
entirety,  to  read  as  follows: 

PART  964-TENANT  PARTICIPATION 
AND  TENANT  OPPORTUNITIES  IN 
PUBUC  HOUSING 

Subpart  A— Qeneral  Provisions 

dOC< 

964.1    Purpose. 

964.3    Applicability  and  scope. 

964.7    Definitions. 

964.11  HUD  policy  on  tenant  participation. 

964.12  HUD  policy  on  the  Tenant 
Opportunities  Program  (TOP). 

964.14  HUD  policy  on  partnerships. 

964.15  HUD  policy  on  resident 
management. 

964.16  HUD  role  in  activities  under  this 
part. 

964.18    HA  role  in  activities  under  subparts 

B&C 
964.24    HUD  policy  on  FIC  Program. 
964.30    Other  Pro^«m  requirements. 

Subpart  B— Tenant  Participation 

964.100    Role  of  resident  council. 
964.105    Role  of  the  Jurisdiction-Wide 

Resident  Council. 
964.110    Resident  membership  on  HA  Board 

of  Commissioners. 
964.115    Resident  council  requirements. 
964.117    Resident  council  partnerships. 
964.120    Resident  management  corporation 

requirements. 
964.125    Eligibility  for  resident  council 

membership. 
964.130    Election  procedures  and  standards. 
964.135    Resident  involvement  in  HA 

management  operations. 
964.140    Resident  training. 
964.145    Conflict  of  interest. 
964.150    Funding  tenant  participation. 

Subpart  C— Tenant  Opportunities  Program 

964.200    General. 

964.205    Eligibility. 

964:210    Notice  of  funding  availability. 

964.215    Grant  agreement. 

964.220    Technical  assistance. 

964.225    Resident  management 

requirements. 
964.230    Audit  and  administrative 

requirements. 

Sut)part  0 — Family  Investment  Centers 
(FIC)  Program 

964.300    General. 
Eligibility. 

Supportive  services  requirements. 
Audit/compliance  requirements. 
HAs  role  in  activities  under  this 


964.305 
964.308 
964.310 
964.315 

part 

964.320 


HUD  Policy  on  training, 
employment,  contracting  and 
subcontracting  of  public  housing 
residents. 

964.325    Notice  of  funding  availability. 

964.330    Grant  set-aside  assistance. 


964.335    Grant  agreement. 
964.340    Resident  compensation. 
964.345    Treatment  of  income. 
964.350    Administrative  requirement". 

Autliority:  42  U.S.C.  1437d.  1437g.  14371, 
1437r,  1437t,  3535(d). 

Subpart  A— General  Provisions 

§964.1    Purpose. 

The  purpose  of  this  part  is  to 
recognize  the  importance  of  resident 
involvement  in  creating  a  positive  living 
environment  and  in  actively 
participating  in  the  overall  mission  of 
public  housing. 

§  964.3    Applicability  and  scope. 

(a)  The  policies  and  procedures 
contained  in  this  part  apply  to  any  HA 
that  has  a  PubUc  Housing  Annual 
Contributions  Contract  (ACC)  with 
HUD.  This  part  does  not  apply  to  PHAs 
with  housing  assistance  payments 
contracts  with  HUD  under  section  8  of 
the  U.S.  Housing  Act  of  1937. 

(b)  Subpart  B  of  this  part  contains 
HUD  policies,  procedures,  and 
requirements  for  the  participation  of 
residents  in  pubUc  housing  operations. 
These  policies,  procedures,  and 
requirements  apply  to  all  residents 
participating  imder  this  part. 

(c)(lj  Subpart  C  of  this  part  contains 
HUD  policies,  procedures,  and 
requirements  for  residents  participating 
in  the  Tenant  Opportunities  Program 
(TOP)  (replaces  the  Resident 
Management  Program  under  Section  20 
of  the  United  States  Housing  Act  of 
1937).  Resident  management  in  public 
housing  is  viable  and  remains  an  option 
under  TOP. 

(2)  Subpart  C  of  this  part  is  not 
intended  to  negate  any  pre-existing 
arrangements  for  resident  management 
in  public  housing  between  a  PHA  and 
a  resident  management  corporation.  On 
or  after  September  23, 1994,  any  new. 
renewed  or  renegotiated  contracts  must 
meet  the  requirements  of  this  part,  the 
ACC  and  all  applicable  laws  and 
regulations. 

(d)  Subpart  D  of  this  part  includes 
requirements  for  the  Family  Investment 
Centers  (FIC)  Program  which  was 
established  by  Section  22  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437t)  to  provide  families  living  in 
public  housing  and  Indian  housing  with 
better  access  to  educational  and 
employment  opportunities. 

(e)  Tne  term  "resident,"  as  used 
throughout  this  part,  is  interchangeable 
with  the  term  "tenant,"  to  reflect  the 
fact  that  local  resident  organizations 
have  differing  preferences  for  the  terms. 
Terms  such  as  "resident  council"  and 
"tenant  council"  and  "resident 
management"  and  "tenant 


management"  are  interchangeable. 
Hereafter,  for  ease  of  discussion,  the 
rule  will  use  the  terms  resident,  resident 
coimcil  and  resident  management 
corporation,  as  appropriate. 

§964.7    Definitions. 

Annual  Contributions  Contract  (ACC). 
A  contract  (in  the  form  prescribed  by 
HUD)  under  which  HUD  agrees  to 
provide  financial  assistance,  and  the  HA 
agrees  to  comply  with  HUD 
requirements  for  the  development  and 
operation  of  the  public  housing  project. 

Eligible  residents  for  FIC.  A 
participating  resident  of  a  participating 
HA.  If  the  HA  is  combining  FIC  with  the 
Family  Self-Sufficiency  (FSS)  program, 
the  term  also  means  Public  Housing  FSS 
and  Section  8  families  participating  in 
the  FSS  program.  Although  Section  8 
FSS  families  are  eligible  residents  for 
FIC,  they  do  not  qualify  for  income 
exclusions  that  are  provided  for  public 
housing  residents  participating  in 
employment  and  supportive  service 
programs.     ' 

Family  Investment  Centers  (FIC).  A 
facility  on  or  near  public  housing  which 
provides  families  living  in  public 
housing  with  better  access  to 
educational  and  employment 
opportiuiities  to  achieve  self-sufficiency 
and  independence. 

FIC  service  coordinator.  Any  person 
who  is  responsible  for: 

(1)  Determining  the  eligibility  and 
assessing  needs  of  families  to  be  served 
by  the  FIC; 

(2)  Assessing  training  and  service 
needs  of  eligible  residents; 

(3)  Working  with  service  providers  to 
coordinate  the  provision  of  services  on 
a  HA-wide  or  less  than  HA-wide  basis, 
and  to  tailor  the  services  to  the  needs 
and  characteristics  of  ehgible  residents; 

(4)  Mobilizing  public  and  private 
resources  to  ensure  that  the  supportive 
services  identified  can  be  funded  over 
the  five-year  period,  at  least,  following 
the  initial  receipt  of  funding. 

(5)  Monitoring  and  evaluating  the 
delivery,  impact,  and  effectiveness  of 
any  supportive  service  funded  with 
capital  or  operating  assistance  under  the 
FIC  program; 

(6)  Coordinating  the  development  and 
implementation  of  the  FIC  program  with 
other  self-sufficiency  programs,  and 
other  education  and  employment 
programs;  and 

(7)  Performing  other  duties  and 
functions  that  are  appropriate  for 
providing  eligible  residents  with  better 
access  to  educational  and  employment 
opportunities. 

Management.  All  activities  for  which 
the  HA  is  responsible  to  HUD  under  the 
ACC,  within  the  definition  of 
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"operation"  under  the  Act  and  the  ACC, 
including  the  development  of  resident 
programs  and  services. 

Management  contract.  A  written 
agreement  between  a  resident 
management  corporation  and  a  HA,  as 
provided  by  subpart  C. 

Public  Housing  Agency  (HA).  Any 
State,  county,  municipality,  or  other 
governmental  entity  or  public  body  (or 
agency  or  instnmientality  thereof! 
which  is  authorized  to  engage  in  or 
assist  in  the  development  and  operation 
of  low-income  housing. 

Public  bousing  development 
(Development).  The  terra 
"development"  has  the  same  meaning 
as  that  provided  for  "low-income 
housing  project"  as  that  term  is  defined 
Section  3Cb)(l)  of  the  Act. 

Resident  management.  The 
performance  of  one  or  more 
management  activities  for  one  or  more 
projects  by  a  resident  management 
corporation  under  a  management 
contract  with  the  HA. 

Resident  management  corporation. 
An  entity  that  proposes  to  enter  into,  or 
enters  into,  a  contract  to  manage  one  or 
more  management  activities  of  a  HA. 

Resident-owned  business.  Any 
business  concern  which  is  owned  and 
controlled  by  public  housing  residents. 
(The  term  "resident-owned  business" 
includes  sole  proprietorships.)  For 
purposes  of  this  part,  "owned  and 
controlled"  means  a  business: 

(1)  Which  is  at  least  51  percent  owned 
by  one  or  more  public  housing 
residents;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals. 

Supportive  services  for  FIC.  New  or 
significantly  expanded  services  that  are 
essential  to  providing  families  living 
with  children  in  public  housing  with 
better  access  to  educational  and 
employment  opportunities  to  achieve 
self-sufficiency  and  independence. 

Tenant  Opportunities  Program  (TOP). 
The  TOP  program  is  designed  to  prepare 
residents  to  experience  the  dignity  of 
meaningful  work,  to  own  and  operate 
resident  businesses,  to  move  toward 
financial  independence,  and  to  enable 
them  to  choose  where  they  want  to  live 
and  engage  in  meaningful  participation 
in  the  management  of  housing 
developments  in  which  they  live. 
Financial  assistance-in  the  form  of 
technical  assistance  grants  is  available 
to  RCs/RMCs  to  prepare  to  manage 
activities  in  their  public  housing 
developments. 

Vacant  unit  under  FIC.  A  dwelling 
unit  that  is  not  under  an  effective  lease 
to  an  eligible  family.  An  effective  lease 
is  a  lease  under  which  an  eligible  family 


has  a  right  to  possession  of  the  unit  and 
is  being  charged  rent,  even  if  the 
amount  of  any  utihty  allowance  equals 
or  exceeds  the  amount  of  a  total  resident 
payment  that  is  based  on  income  and, 
as  a  result,  the  amount  paid  by  the 
family  to  the  HA  is  zero. 

§  964.1 1    HUD  potJcy  on  tenant 
participation. 

HUD  promotes  resident  participation 
and  the  active  involvement  of  residents 
in  all  aspects  of  a  HA's  overall  mission 
and  operation.  Residents  have  a  right  to 
organize  and  elect  a  resident  council  to 
represent  their  interests.  As  long  as 
proper  procedvues  are  followed,  the  HA 
shall  recognize  the  duly  elected  resident 
council  to  participate  fully  through  a 
working  relationship  with  the  HA.  HUD 
encourages  HAs  and  residents  to  work 
together  to  determine  the  most 
appropriate  ways  to  foster  constructive 
relationships,  particularly  through  duly- 
elected  resident  councils. 

§  964.12    HUD  policy  on  the  Tenant 
Opportunities  Program  (TOP). 

HUD  promotes  TOP  programs  to 
support  activities  that  enable  residents 
to  improve  the  quahty  of  life  and 
resident  satisfaction,  and  obtain  other 
social  and  economic  benefits  for 
residents  and  their  families.  Tenant 
opportunity  programs  are  proven  to  be 
effective  in  fadUtating  economic  uphft, 
as  well  as  in  improving  the  overall 
conditions  of  the  public  housing 
communities. 

§  964.14    HUD  policy  on  partnerships. 

HUD  promotes  partnerships  between 
residents  and  HAs  which  are  an 
essential  component  to  building, 
strengthening  and  improving  public 
housing.  Strong  partnerships  are  critical 
for  creating  positive  changes  in 
lifestyles  thus  improving  the  quahty  of 
hfe  for  pubhc  housing  residents,  and  the 
surrounding  community. 

§964.15    HUD  policy  on  resident 
managen)enL 

It  is  HUD's  poUcy  to  encourage 
resident  management.  HUD  encourages 
HAs,  resident  councils  and  resident 
management  corporations  to  explore  the 
various  functions  involved  in 
management  to  identify  appropriate 
opportunities  for  contracting  with  a 
resident  management  corporation. 
Potential  benefits  of  resident-managed 
entities  include  improved  quahty  of  life, 
experiencing  the  dignity  of  meaningful 
work,  enabling  residents  to  choose 
where  they  want  to  live,  and  meaningful 
participation  in  the  management  of  the 
housing  development. 


§964.16    HUD  role  in  activities  under  this 
part 

(a)  General.  Subject  to  the 
requirements  of  this  part  and  other 
requirements  imposed  on  HAs  by  the 
ACC,  statute  or  regulation,  the  form  and 
extent  of  resident  participation 
including  resident  management  are 
local  decisions  to  be  made  jointly  by 
resident  councils/resident  management 
corporations  and  their  HAs.  HUD  will 
promote  tenant  participation  and  tenant 
opportunities  programs,  and  will 
provide  additional  guidance,  as 
necessary  and  appropriate.  In  addition. 
HUD  will  endeavor  to  provide  technical 
assistance  in  connection  with  these 
initiatives. 

(b)  Monitoring.  HUD  shall  ensure  that 
the  requirements  under  this  part  are 
operating  efficiently  and  effectively. 

§964.18    HA  role  in  activities  under 
subparts  BAG. 

(a)  HAs  with  250  units  or  more. 

(1)  A  HA  shall  officially  recognize  a 
duly  elected  resident  council  as  the  sole 
representative  of  the  residents  it 
piuports  to  represent,  and  support  its 
tenant  participation  activities. 

(2)  When  requested  by  residents,  a  HA 
shall  provide  appropriate  guidance  to 
residents  to  assist  them  in  establishing 
and  maintaining  a  resident  council. 

(3)  A  HA  may  consult  with  residents, 
or  resident  councils  (if  they  exist),  to 
determine  the  extent  to  which  residents 
desire  to  participate  in  activities 
involving  their  community,  including 
the  management  of  specific  functions  of 
a  pubUc  housing  development  that  may 
be  mutually  agreeable  to  the  HA  and  the 
resident  council/resident  management 
corporation. 

(4)  A  HA  shall  provide  the  residents 
or  any  resident  council  with  current 
information  concerning  the  HA's 
policies  on  tenant  participation  in 
management. 

(5)  If  requested,  a  HA  should  provide 
a  duly  recognized  resident  council 
office  space  and  meeting  facihties.  free 
of  charge,  preferably  within  the 
development  it  represents.  If  there  is  no 
community  or  rental  space  available,  a 
request  to  approve  a  vacant  unit  for  this 
non-dwelling  use  will  be  considered  on 
a  case-by-case  basis. 

(6)  If  requested,  a  HA  shall  negotiate 
with  the  duly  elected  resident  council 
on  all  uses  of  community  space  for 
meetings,  recreation  and  social  services 
and  other  resident  participation 
activities  pursuant  to  HUD  guidelines. 
Such  agreements  shall  be  put  into  a 
UTitten  document  to  be  signed  by  the 
HA  and  the  resident  council.  If  a  HA 
fails  to  negotiate  with  a  resident  council 
in  good  faith  or,  after  negotiations, 
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refuses  to  pennit  such  usage  of 
community  space,  the  resident  council 
may  file  an  informal  appeal  with  HUD, 
setting  out  the  circumstances  and 
providing  copies  of  relevant  materials 
evidencing  the  resident  coundl's  efforts 
to  negotiate  a  writt^  agreement.  HUD 
shall  require  the  HA  to  respond  with  a 
report  slating  the  HA's  reasons  for 
rejecting  the  request  or  for  refusing  to 
negotiate.  HUD  shall  reqiiire  the  parties 
(with  (»>  without  direct  HUD 
participation)  to  undwtake  or  to  restmie 
negotiations  on  an  agreonent.  If  no 
resolution  is  achieved  within  90  days 
from  the  date  HUD  required  the  parties 
to  imdertake  or  resume  stich 
negotiations,  HUD  shall  serve  notice  on 
bodi  parties  that  administrative 
remedies  have  be«i  exhausted  (except 
that,  pursuant  to  mutual  agreement  of 
the  parties,  the  time  for  negotiations 
may  be  extended  by  no  more  than  an 
additional  30  days]. 

(7)  In  no  event  shall  HUD  or  a  HA 
recognize  a  competing  resident  council 
once  a  duly  elected  resident  coimdl  has 
been  estabhshed.  Any  funding  of 
resident  activities  and  resident  input 
into  decisions  concerning  public 
housing  operations  shall  be  made  only 
through  the  officially  recognized 
resident  council. 

(8)  The  HA  shall  ensure  open 
communication  and  fiequent  meetings 
between  HA  managiement  and  resident 
coxmcils  and  shall  encoiuage  the 
formation  of  Joint  HA  management- 
resident  committees  to  work  on  igf?Mes 
and  planning. 

(9J  Hie  resident  council  shall  hold 
frequent  meetings  with  the  residents  to 
ensure  that  residents  have  Input,  and 
are  aware  and  actively  involved  in  HA 
management-resident  council  decisions 
and  activities. 

(10)  The  HA  and  resident  council 
shall  put  in  writing  in  the  form  of  a 
Memorandum  of  Understanding  the 
elements  of  their  partnership  agreement 
and  it  shall  be  updated  at  least  once 
every  three  (3)  years. 

(11)  The  HA,  in  collaboration  with  the 
resident  councils,  shall  assume  the  lead 
role  for  assuring  maximum 
opportunities  for  skills  training  for 
pubhc  housing  residents.  To  the  extent 
possible,  the  training  resources  should 
be  local  to  ensure  maximum  benefit  and 
on-going  access. 

(b)  HAs  wMt  fewer  than  250  units.  (1) 
HAs  with  fewer  than  250  units  of  public 
housing  have  the  option  of  participating 
in  programs  imder  this  part. 

(2)  HAs  riiall  not  deny  residents  the 
opportunity  to  organize.  If  the  residents 
decide  to  organize  and  form  a  resident 
council,  the  HA  shall  comply  with  the 
following: 


(i)  A  HA  shall  officially  recognize  a 
duly  elected  resident  coimdl  as  the  sole 
representative  of  the  residents  it 
purports  to  represent,  and  support  its 
tenant  participation  activities. 

(ii)  When  requested  by  residents,  a 
HA  shall  provide  appropriate  guidance 
to  residents  to  assist  thcon  in 
establishing  and  maintaining  a  resident 
council. 

(iii)  A  HA  shall  provide  the  residents 
or  any  resident  council  with  current 
infonnetion  concerning  the  HA's 
policies  on  tenant  participation  in 
management. 

(iv)  bi  no  event  shall  HUD  or  a  HA 
officially  recognize  a  competing  resident 
coimcil  once  a  duly  elected  resident 
council  has  been  established.  If  a  duly 
elected  resident  council  has  beeji 
formed,  any  input  into  changes 
concerning  public  housing  operations 
shall  be  made  only  through  the  officially 
recognized  resident  counciL 

§964.24    HUD  policy  on  FIC  Program. 
HUD  promotes  Family  Investment 
Centers  which  provide  better  access  to 
educational  and  employment 
opportunities  ioi  residuits  living  in 
public  housing.  HUD  encourages 
resident  involvement  in  the  FIC 
Program  and  prtmotes  resident-HA 
partnerships  to  achieve  mutual  goals. 

§964.30   Other  Program  requlrwnenta. 

All  programs  under  this  part  must  be 
conducted  and  administered  in 
accordance  with  the  Civil  Rights 
requirements  cited  below  and  comply 
with  all  other  Federal  laws,  executive 
orders,  regulations  and  policies. 

(a)  Fair  Housing  Requirenients.  The 
requiremfflits  of  the  Fair  Housing  Act 
(42  U.S.C.  3601-19)  and  regulations 
pursuant  thereto  (24  CFRPart  100); 
Executive  Order  11063  (Equal 
Opportunity  in  Housing)  and 
regulations  piu^uant  thereto  (24  CFR 
Part  107);  the  fair  housing  poster 
regulations  (24  CFR  Part  110)  and  the 
advertising  guidelines  (24  CFR  Part 
109). 

(b)  Nondiscrimination  in  Housing. 
Title  VI  of  the  Qvil  Ri^ts  Act  of  1964 
(42  U.SX:.  2000d)  and  regulations 
pursuant  thereto  (24  CFR  Part  1). 

(c)  Discrimination  on  the  Basis  of  Age 
or  Handicap.  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  regulations  issued 
pursuant  thereto  (24  CFR  Part  146),  and 
the  prohibitions  against  discrimination 
against  handicapped  individuals  under 
Section  504  of  the  Rehabilitation  Act  o( 
1973  (29  U.S.C.  794)  and  regulations 
issued  pursuant  thereto  (24  CFR  Part  8). 


IMI 


(d)  Employment  Opportunities.  The 
requirements  of  Section  3  of  the 
Housing  and  Urbam  Development  Act  of 
1968  (12  U.S.C  1701u)  (Employment 
Opportunities  iot  Lower  Income  Persons 
in  Connection  with  Assisted  ProjectsX 

(e)  Minority  and  Women's  Business 
Enterprises.  The  requirements  of 
Executive  Orders  11246. 11625  12432. 
and  12138.  Consistent  with  HUD's 
responsibilities  undo'  these  orders, 
recipients  must  make  efforts  \o 
encourage  the  use  of  mincmty  and 
women's  business  enterprises  in 
connection  with  funded  activities. 

(f)  Affirmative  Outreach.  The 
Affirmative  Fair  Housing  Marketing 
Program  requirements  of  24  CFR  Part 
200,  Subpart  M  and  the  implementing 
regulations  at  24  CFR  part  108. 

(g)  Disability  Requirements— Fair 
Housing  Act.  Section  504  and  the    . 
Americans  with  IXsabilities  Act  The 
recipient  must  comply  with  the 
reasonable  modification  and 
accommodation  requiremeitfs  of  the  Fair 
Housing  Act  and  the'accessibility 
requirements  of  the  Fair  Housing  Act 
and  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended.  Redi^ent 
must  also  c(Mnply  with  Title  U  of  the 
Americans  with  IXsabilities  Act  of  1990 
(42  U.S.C.  12131)  and  implementing 
regulation  at  28  CFR  Part  35. 

Subpart  B— Tenant  Particlpalion 

§964.100   RoleofresManteoandl. 

The  role  of  a  resident  ooimdl  is  to 
improve  the  quality  of  Ufa  and  resident 
satisfaction  and  participate  in  self-help 
initiatives  to  enable  residents  to  create 
a  positive  Irving  environment  for 
families  living  in  public  housing. 
Resident  councils  may  actively 
participate  through  a  workiuig 
partnership  with  the  HA  to  advise  and 
assist  in  all  aspects  of  public  housing 
operations. 

§964.t05    fMeof 
raeldaBtceencIL 

(a)  furisdictimt-mde  resident  covndl. 
Resident  councils  may  come  togedier  to 
form  an  organizatioo  vdudi  can 
represent  the  interest  of  rasidaBts 
residing  in  units  under  a  HA'« 
jurisdiction.  This  can  be  aocomirfished 
by  the  presidents  of  duly  elected 
resident  councils  forming  an 
organizatioo.  by  resident  coundk 
electing  a  representative  to  the 
organization,  or  throu^  jurisdiction- 
wide  elections.  If  duly  elected  lesident 
councils  form  such  an  organizatifln,  the 
HA  shall  recognize  it  as  the  voica  of 
authwity-wide  residents  for  injmt  into 
housing  authority  policy  mddng. 

(b)  Function,  tlie  jurisdictian-wide 
council  may  advise  the  Board  of 
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Commissioners  and  executive  director 
in  all  areas  of  HA  operations,  including 
but  not  limited  to  occupancy,  general 
management,  maintenance,  security, 
resident  training,  resident  employment, 
social  sen'ices  and  modernization 
priorities. 

(c)  Cooperation  with  other  groups. 
There  shall  be  regularly  scheduled 
meetings  between  the  HA  and  the  local 
duly  elected  resident  council,  and  the 
jurisdiction-wide  resident  council  to 
discuss  problems,  plan  activities  and 
review  progress. 

§  964.1 10    Resident  membership  on  HA 
Board  of  Commissioners. 

HUD  encoiuages  to  the  maximum 
extent  possible  resident  membership  on 
HA  Board  of  Commissioners,  for  the 
purpose  of  having  maximum  input  into 
HA  policy  and  decision-making  on 
matters  concerning  public  housing. 

§  964.1 15    Resident  council  requirements. 

A  resident  council  shall  consist  of 
persons  residing  in  pubhc  housing  and 
must  meet  each  of  the  following 
requirements  in  order  to  receive  official 
recogniUon  from  the  HA/HUD,  and  be 
eligible  to  receive  funds  for  resident 
council  activities,  and  stipends  for 
officers  for  their  related  costs  for 
volunteer  work  in  public  housing: 

(a)  It  may  represent  residents  residing: 

(1)  In  scattered  site  buildings; 

(2)  In  areas  of  contiguous  row  houses; 
or 

(3)  In  one  or  more  contiguous 
buildings; 

(4)  In  a  development;  or 

(5)  In  a  combination  of  these 
buildings  or  developments; 

(b)  It  must  adopt  written  procedures 
such  as  by-laws,  or  a  constitution  which 
provides  for  the  election  of  residents  to 
the  governing  board  by  the  voting 
membership  of  the  residents  residing  in 
pubhc  housing,  described  in  paragraph 
(b)  of  this  section,  on  a  regular  basis  but 
at  least  once  every  three  (3)  years.  The 
written  procedures  must  provide  for  the 
recall  of  the  resident  board  by  the  voting 
membership.  These  provisions  shall 
allow  for  a  petition  or  other  expression 
of  the  voting  membership's  desire  for  a 
recall  election,  and  set  the  number  of 
percentage  of  voting  membership 
("threshold")  who  must  be  in  agreement 
in  order  to  hold  a  recall  election.  This 
threshold  shall  not  be  less  than  10 
percent  of  the  voting  membership. 

(c)  It  must  have  a  democraticafiy 
elected  governing  board  that  is  elected 
by  the  voting  membership.  At  a 
minimum,  the  governing  board  should 
consist  of  five  (5)  elected  board 
members. 

The  voting  membership  must  consist 
of  heads  of  households  (any  age)  and 


other  residents  at  least  18  years  of  age 
or  older  and  whose  name  appears  on  a 
lease  for  the  unit  in  the  public  housing 
that  the  resident  council  represents. 

S  964.1 1 7    Resident  council  partnerships. 

A  resident  council  may  form 
partnerships  with  outside  organizations, 
provided  that  such  relationships  are 
complementary  to  the  resident  council 
in  its  duty  to  represent  the  residents, 
and  provided  that  such  outside 
organizations  do  not  become  the 
governing  endty  of  the  resident  council. 

§964.120    Resident  management 
corporation  requirements. 

A  resident  management  corporation 
must  consist  of  residents  residing  in 
public  housing  and  have  each  of  the 
following  characteristics  in  order  to 
receive  official  recognition  by  the  HA 
and  HUD: 

(a)  It  shall  be  a  non-profit  organization 
that  is  validly  incorporated  under  the 
laws  of  the  State  in  which  it  is  located; 

(b)  It  may  be  estabUshed  by  more  than 
one  resident  council,  so  long  as  each 
such  council: 

(1)  Approves  the  estabfishment  of  the 
corporation;  and 

(2)  Has  representation  on  the  Board  of 
Directors  of  the  corporation; 

(c)  It  shall  have  an  elected  Board  of 
Directors,  and  elections  must  be  held  at 
least  once  every  three  (3)  years; 

(d)  Its  by-laws  shall  require  the  Board 
of  Directors  to  include  resident 
representatives  of  each  resident  council 
involved  in  establishing  the  corporation; 
include  qualifications  to  run  for  office, 
frequency  of  elections,  procedures  for 
recall,  and  term  limits  if  desired. 

(e)  Its  voting  members  shall  be  heads 
of  households  (any  age)  and  other 
residents  at  least  18  years  of  age  and 
whose  name  appears  on  the  lease  of  a 
imit  in  the  public  housing  represented 
by  the  resident  management 
corporation; 

(f)  Where  a  resident  council  already 
exists  for  the  development,  or  a  portion 
of  the  development,  the  resident 
management  corporation  shall  be 
approved  by  the  resident  council  board 
and  a  majority  of  the  residents.  If  there 
is  no  resident  council,  a  majority  of  the 
residents  of  the  public  housing 
development  it  will  represent  must 
approve  the  estabhshment  of  such  a 
corporation  for  the  purposes  of 
managing  the  project;  and 

(g)  It  may  serve  as  both  the  resident 
management  corporation  and  the 
resident  council,  so  long  as  the 
corporation  meets  the  requirements  of 
this  part  for  a  resident  council. 


§  964.1 25    Eligibility  for  resident  council 
membership. 

(a)  Any  member  of  a  public  housing 
household  whose  name  is  on  the  lease 
of  a  unit  in  the  public  housing 
development  and  meets  the 
requirements  of  the  by-laws  is  eligible  to 
be  a  member  of  a  resident  council.  The 
resident  council  may  estabhsh 
additional  criteria  that  are  non- 
discriminatory and  do  not  infringe  on 
rights  of  other  residents  in  the 
development.  Such  criteria  must  be 
stated  in  the  by-laws  or  constitution  as 
appropriate. 

(b)  The  right  to  vote  for  resident 
council  board  shall  be  limited  to 
designated  heads  of  households  (any 
age)  and  other  members  of  the 
household  who  are  18  years  or  older 
whose  name  appears  on  the  lease  of  a 
unit  in  the  pubhc  housing  development 
represented  bv  the  resident  council. 

(c)  Any  qualified  voting  member  of  a 
resident  council  who  meets  the 
requirements  described  in  the  by-laws 
and  is  in  compUance  with  the  lease  may 
seek  office  and  serve  on  the  resident 
council  governing  board. 

§964.130    Election  procedures  and 
standards. 

At  a  minimum,  a  resident  council 
may  use  local  election  boards/ 
commissions.  The  resident  council  shall 
use  an  independent  third-party  to 
oversee  elections  and  recall  procedures. 

(a)  Resident  councils  shall  adhere  to 
the  following  minimum  standards 
regarding  election  procedures: 

(1)  All  procedures  must  assure  fair 
and  frequent  elections  of  resident 
council  members — at  least  once  every 
three  years  for  each  member. 

(2)  Staggered  terms  for  resident 
council  governing  board  members  and 
term  limits  shall  be  discretionary  with 
the  resident  council. 

(3)  Each  resident  council  shall  adopt 
and  issue  election  and  recall  procedures 
in  their  by-laws. 

(4)  The  election  procedures  shall 
include  quahfications  to  run  for  office, 
frequency  of  elections,  procedures  for 
recall,  and  term  Umits  if  desired. 

(5)  All  voting  members  of  the  resident 
community  must  be  given  sufficient 
notice  (at  least  30  days)  for  nomination 
and  election.  The  notice  should  include 
a  description  of  election  procedures, 
eligibility  requirements,  and  dates  of 
nominations  and  elections. 

T))  If  a  resident  council  fails  to  satisfy 
HUD  minimum  standards  for  fair  and 
fi^quent  elections,  or  fails  to  follow  its 
own  election  procedures  as  adopted. 
HUD  shall  require  the  HA  to  withdraw 
recognition  of  the  resident  council  and 
to  withhold  resident  ser\ices  funds  as 
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well  as  funds  provided  in  cc»juBction 
with  services  rendered  for  resident 
participatioi  in  puUic  housing. 

(c)  RA.S  shall  moautor  the  resident 
council  election  procesa  and  shall 
establish  a  procedure  to  appeal  any 
advene  decision  relating  to  failure  to 
satisfy  HUD  minimuni  standards.  Such 
appeal  shall  be  sulnnittad  to  a  jointly 
selected  third-party  aithtrator  at  the 
local  level.  If  costs  are  incurred  by  using 
a  third-party  arbitrator,  then  such  costs 
should  be  paid  from  the  HAs  resident 
services  funds  pursuant  to  §  964.150. 

S  964.135    Resident  Involvement  in  HA 
management  operations. 

Resic'.'jils  shall  be  involved  and 
participcite  in  the  overall  policy 
development  and  direction  of  Public 
Housing  operations. 

(a)  Resioent  management  corporations 
(RMCs)  may  contract  with  HAs  to 
perform  one  or  more  management 
functions  provided  the  resident  entity 
has  received  sufBcient  training  and/or 
has  staff  with  the  necessary  expertise  to 
perform  the  management  ftinctions  and 
provided  the  RMC  meets  bonding  and 
hcensing  requirements. 

(b)  Residents  shall  be  actively 
involved  in  a  HA's  decision-making 
process  and  give  advice  on  matters  such 
as  modernization,  seciirity, 
maintenance,  resident  screening  and 
selection,  and  recreation. 

(c)  While  a  HA  has  responsibility  for 
management  operations,  it  shall  ensure 
strong  resident  participation  in  all 
issues  and  facets  of  its  operations 
through  the  duly  elected  resident 
councils  at  pubhc  bousing 
developments,  and  with  jurisdiction- 
viide  resident  councils. 

(d)  A  HA  shall  work  in  partnership 
with  the  duly  elected  resident  councils. 

(e)  H.\s,  upon  request  from  the  duly 
elected  resident  council,  thnll  ensure 
that  the  duly  elected  resident  council 
officers  as  defined  in  subpart  B  of  this 
part,  and  other  residents  in  the 
development  are  fully  trained  and 
involved  in  developing  and 
implementing  Federal  programs 
including  but  not  limited  to 
Comprehensive  Improvement 
Assistance  Program  (CIAP). 
Comprehensive  Grant  P*rogram.  Urban 
Rovitalization  Demonstration,  Drug 
Elimination,  and  FlC 

(f)  HAs  shall  involve  resident  council 
officers  and  other  interested  residents  at 
the  developmfflit  through  education  and 
direct  participation  in  all  phases  of  the 
budgetary  process. 

(g)  Resident  council  officers  shall  be 
encouraged  to  become  involved  in  the 
resident  screening  and  selection  process 
for  prospective  residents  at  the 


development.  Those  selected  to  perform 
resident  screening  and  selectitm 
functions  must  be  trained  by  the  HA  in 
resident  screening  and  selection  and 
must  sign  a  legal  document  committing 
to  confidentiality. 

§964.140    Resident  training. 

(a)  Besident  training  opportunities. 
HUD  encourages  a  partnership  between 
the  residents,  the  HA  and  HUD,  as  well 
as  with  the  public  and  non-profit  sectors 
to  provide  training  opportxmities  for 
public  housing  residents.  The  categories 
in  which  training  could  occur  include, 
but  are  not  limited  to: 

(1)  (jommunity  organization  and 
leadership  training; 

(2)  Organizational  development 
training  for  Resident  Management 
Corporations  and  duly  elected  Resident 
Councils; 

(3)  Public  housing  policies,  programs, 
rights  and  responsibilities  training;  and 

(4)  Business  entrepreneurial  training, 
planning  and  job  skills. 

(b)  Local  training  resources.  HUD 
encoumges  the  use  of  local  training 
resources  to  ensure  the  ongoing 
accessibility  and  availability  of  persons 
to  provide  training  and  technical 
assistance.  Possible  training  resources 
may  include: 

(1)  Resident  organizations; 

(2)  Housing  authonties; 

(3)  Local  community  coiieges. 
vocational  schools;  and 

(4)  HUD  and  other  Federal  agencies 
and  other  local  public,  private  and  non- 
profit organizations. 

§  964.145    Conflict  of  IrteresL 

Resident  council  officers  can  not 
serve  as  contractors  or  employees  if  they 
are  in  policy  making  or  supervisory 
positions  at  the  HA. 

§  964.1  SO    Funding  tenant  participation. 

(a)  Funding  duly  elected  resident 
councils  and  jurisdiction  mc/e  resident 
councils.  (1)  The  HA  shall  provide 
funds  it  receives  for  this  purpose  to  the 
duly  elected  resident  council  at  each 
development  and/or  those  jurisdiction- 
wide  councils  eligible  to  receive  the 
resident  portion  of  the  tenant  services 
account  to  use  for  resident  participation 
activities.  This  shall  be  an  addition  to 
the  Performance  Funding  System  (PFS), 
as  provided  by  24  CFR  part  990,  to 
permit  HAs  to  fund  $25  per  unit  per 
year  for  units  represented  by  duly 
elected  resident  councils  for  resident 
services,  subject  to  the  availability  of 
appropriations.  Of  this  amount,  S15  per 
unit  per  year  would  be  provided  to  fund 
tenant  participation  activities  under 
subpart  B  of  this  part  for  duly  elected 
resident  councils  and/or  jurisdiction- 


wide  councils  and  $10  per  unit  per  year 
would  be  used  by  the  HA  to  pay  for 
costs  incurred  in  carrying  out  tenant 
participation  activities  under  subpart  B 
of  this  part,  including  the  expenses  for 
conducting  elections,  recalls  or 
arbitration  required  under  §  964.130  in 
subpart  B.  This  will  guarantee  the 
resources  necessary  to  create  a  bona  fide 
partnership  among  the  duly  elected 
resident  councils,  the  HA  and  HUD. 
Where  both  local  and  jurisdiction-wide 
councils  exist,  the  distribution  will  be 
agreed  upon  by  the  HA  and  the 
respective  councils. 

(2)  If  funds  are  available  through 
appropriations,  the  HA  must  provide 
tenant  services  funding  to  the  duly 
elected  resident  councils  regardless  of 
the  HA's  financial  status.  The  resident 
council  funds  shall  not  be  impacted  or 
restricted  by  the  HA  financial  status  and 
all  said  funds  must  be  used  for  the 
purpose  set  forth  in  subparts  B  and  C  of 
this  part. 

(3)  The  HA  and  the  duly  elected 
resident  council  at  each  development 
and/or  those  jurisdiction- wide  councils 
shall  collaborate  on  how  the  funds  will 
be  distributed  for  tenant  participation 
activities.  If  disputes  regarding  funding 
decisions  arise  between  the  parties,  the 
matter  shall  be  referred  to  the  Field 
Office  for  intervention.  HUD  Field 
Office  shall  require  the  parties  to 
undertake  fiirther  negotiations  to  resolve 
the  dispute.  If  no  resolution  is  achieved 
within  90  days  frorn  the  date  of  the 
Field  Office  intervention,  the  Field 
Office  shall  refer  the  matter  to  HUD 
Headquarters  for  final  resolution. 

(b)  Stipends.  (1)  HUD  encourages  HAs 
to  provide  stipends  to  resident  council 
officers  who  serve  as  volunteers  in  their 
public  housing  developments.  The 
amount  of  the  stipend,  up  to  $200  per 
month/per  officer,  shall  be  decided 
locally  by  the  resident  council  and  the 
HA.  Subject  to  appropriations,  the 
stipends  will  be  funded  from  the 
resident  council's  portion  of  the 
operating  subsidy  funding  for  resident 
council  expenses  ($15.00  per  unit  per 
year). 

(2)  Pursuant  to  §  913.106,  stipends  are 
not  to  be  construed  as  salaries  and 
should  not  be  included  as  income  for 
calculation  of  rents,  and  are  not  subject 
to  conflict  of  interest  reauirranCTits. 

(3)  Funding  provided  by  a  HA  to  a 
duly  elected  resident  council  may  be 
made  only  under  a  written  agreement 
between  the  HA  and  a  resident  council, 
which  includes  a  resident  council 
budget  and  assurance  that  all  resident 
council  expenditures  will  not 
contravene  provisions  of  law  and  will 
promote  serviceability,  efficiency, 
economy  and  stability  in  the  operation 
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of  the  local  developinent.  The 
agreement  nrust  require  the  local 
resident  council  to  account  to  the  HA 
for  the  use  of  the  funds  and  permit  the 
HA  to  inspect  anil  audit  the  resident 
council's  financial  records  related  to  the 
agreement 

Subpart  C— Tenant  Opportantties 
Program 

§964.200    General. 

(a)  The  Tenant  Opportunities  Program 
(TOP)  provides  technical  assistance  for 
various  activities,  including  but  not 
limited  to  resident  management,  for 
resident  councils/resident  management 
corporations  as  authorized  by  Section 
20  of  the  U  S.  Housing  Act  of  1937.  The 
TOP  provides  opportunities  for  resident 
organizations  to  improve  living 
conditions  and  resident  satisfaction  in 
public  housing  communities. 

(b)  This  subpart  establishes  the 
policies,  procedures  and  r^qui cements 
for  pirticipa*ing  in  the  TOP  with  respect 
to  applications  for  funding  for  programs 
identified  in  this  subpart. 

(c)  This  subpart  contains  the  policies, 
procedures  and  requirements  fur  the 
resident  management  program  as 
authorized  by  section  20  of  the  U.S. 
Housing  Act  of  1937. 

§964.205    Eligibility. 

(a)  Resident  councils/resident 
management  corporations.  Anv  eligible 
resident  council/resident  management 
corporation  as  deHned  in  subpart  B  of 
this  part  is  eligible  to  participate  in  a  . 
program  administered  under  this 
subpart. 

(b)  Acthities.  Activities  to  be  funded 
and  carried  out  by  an  eligible  resident 
council  or  resident  management 
corporation,  as  defined  in  subpart  C  of 
this  part,  must  improve  the  luing  ' 
conditions  and  public  housing 
operations  and  may  include  any 
combination  of,  but  are  not  Imiitud  to, 
the  following; 

(1)  Resident  capacity  buildinfi.  u) 
Training  Board  members  m  community 
organizing.  Board  development,  and 
leadership  training; 

(iij  Determining  the  feasibility  of 
resident  management  enablement  for  a 
specific  project  or  project.^;  and 

(iii)  Assisting  in  the-  actual  creation  of 
an  RMC,  such  as  consulting  and  legal 
assistance  to  incorporate,  preparing  bv- 
laws  and~drafting  a  corporate  charter. 

(2)  Resident  management,  (i)  Training 
residents,  as  potential  employees  of  an 
RMC,  in  skills  directly  related  to  the 
operation,  management,  maintenance 
and  financial  systems  of  a  project; 

(ii)  Training  of  residents  with  respect 
to  fair  housing  requirements;  and 


(iii)  Gaining  assistance  in  negotiating 
management  contracts,  and  designing  a 
long-range  planning  system. 

(3)  Resident  management  business 
development,  (i)  Training  related  to 
resident-owned  business  development 
and  technical  assistance  for  job  training 
and  placement  in  RMC  developments; 

(ii)  Technical  assistance  and  training 
in  resident  managed  business 
development  through: 

(A)  Feasibility  and  market  studies; 

(B)  Development  of  business  plans; 

(C)  Outreach  acti\ities,  and 

(D)  hmovative  financmg  methods 
includinf  re  'olving  loan  hinds;  and 

(iii)  Le^:-;  advice  in  establishing  a 
resident  mcJiaged  busiaoss  entity. 

(4)  Social  support  needs  (such  as  self- 
sufficiency  and  youth  initiatives}  (i) 
Feasibility  studies  to  determine  training 
and  social  sen'ices  needs; 

(ii)  Training  in  maragement-rEli-ted 
trade  skills,  computer  sLUs.  etc; 

(;ii)  Management-rcloted  eTpio^TDent 
training  and  counseling; 

(iv)  Coordination  of  suppo-1  ser\-ices; 

(v)  Training  for  programs  such  es 
child  care,  early  childhood 
development,  pa'^nt  ir.vcivement. 
voluntee.'  se.niceb,  pa-'e-iti".^  sViWz, 
before  and  after  school  p-rjr;rain»; 

(vi)  Treining  programs  on  health, 
nutrition  and  safptv: 

(vii)  Workshop;  for  }-outh  ser\-ices. 
child  abuse  and  neglect  pre\erit;or.. 
tutorial  services,  in  partnership  wi  Ji 
community-based  organizations  sach  as 
local  Boys'and  Girls  Club':.  >74CA/ 
YW'CA.  Boy/Gir!  Scouts,  Cairpfire  and 
Big  Brother 'Big  Sister?  etc.  Other  HLT) 
programs  such  as  the  "Voutl!  Sf>Qrts 
Program  and  the  Public  H?us:Dg  D.-ug 
Elimination  Programs  aisr:  provide 
funding  in  these  areas; 

(viii)  Training  in  the  devciopmer.t  of 
strategies  to  successful!  v  imp 'umi-nt  a 
youth  program.  For  exii-frpie.  a'^seosing 
the  needs  and  prob!ei:i«  cf  tlie  you;h. 
improving  youth  initiotive.H  ij-.at  are 
currently  ac  ti\-e.  and  training  youth, 
housing  authority  staff,  resident 
niauegement  corporations  and  resident 
councils  on  youth  initiatives  and 
p.'ogram  activities,  and 

(5)  Homeownersiiip  Opportunilv. 
Dcterniining  feasibiliTv  for 
homeownerstiip  by  resideisis.  incli^ding 
assessing  the  feasibility  of  other  housing 
(including  HUD  ow.ned  o:  laid  sir.gie  or 
multi-family)  affordable  for  purcha^o  bv 
residents. 

(6)  General,  (i)  Req'.;ircd  training  on 
HUD  regulations  and  pcliries  governing 
the  operatif.'n  of  iow-inconie  public 
housing  inckiding  contacting/ 
procurement  regulaticns,  fina.ncial 
manageineni,  capacity  building  to 
develop  the  necessary  skj  lis  to  assume 


management  responsibihlies  at  the 
project  and  property  management: 

(ii)  Purchasing  hardware,  i.e.. 
computers  and  software,  office 
furnishings  and  supplies,  in  connection 
with  business  development.  Every  effort 
must  be  made  to  acquire  donated  or 
discouirted  hardware; 

(iii)  Trahring  in  accessing  other 
funding  sources;  arid 

(iv)  Hiring  trainers  or  other  experts 
(RCs/RMCs  must  ensure  that  this 
training  is  pro\aded  by  a  qualified 
housing  management  specialist,  a 
commimity  organizer,  the  HA.  or  other 
sources  knowledgeable  about  the 
program). 

§964.210    Notioe  of  tufxMng  availabili^. 

.\  Notice  of  Funding  Availability  shall 
be  pubhshed  period)^.e;!y  in  the  Federal 
Register  containing  the  amounts  of 
hmds  available,  funding  cnferia.  where 
tc  c>btam  and  submit  apphcations.  End 
the  deadline  for  submissions. 

§964.215    Grant  agreement 

(a)  General.  HUD  shali  enter  into  a 
grant  agreement  with  the  recipient  of  a 
technical  assistance  g.-ant  wh^ch  defines 
the  legal  tamework  for  the  relationship 
between  HUD  and  a  resident  council  or 
resident  management  corporation  for 
th''  proposed  funding 

(b;  Term  of  grant  ogreemen:  A  grant 
shi' li  be  for  a  term  of  inree  tc  Cve  vears 
(3-5  years),  and  renewable  at  the 
expiration  of  ihe  te.in. 

§964.220    Technical  assistance. 

(a)  Financial  assistance.  HIT)  will 
pro\ide  financir.l  assistance,  to  the 
extent  availabie.  to  resident  councils  or 
resident  management  corporations  for 
terrj.iical  assistance  and  training  to 
further  the  activities  under  this  subpart. 

(b;  Requiremi'nls  for  a  mcna^em^n: 
sprcialist.  If  a  resident  council  or 
resident  management  corporation  seeks 
to  manege  a  development,  it  must  ;-.flei.l. 
in  consultation  witn  the  HA.  a  quahfiPd 
l;o;:.sirig  management  specialist  to  as;.  U 
in  determining  the  feasihihty  of.  and  to 
help  csiabiish.  a  resident  raa.nasement 
corporation  and  to  provide  training  and 
other  duties  in  connection  with  the 
daily  op-Tations  of  the  project. 

§  964  225    Resident  man  agement 
requirements. 

The  foliowin;:;  ref^uirements  app!v 
u  hull  a  HA  and  its  residents  are 
interested  in  providing  for  resident 
performance  of  several  mancpement 
functions  in  one  or  more  projects. 

(a)  Resident  manat^emrnt  corporation 
r-sponsibilities.  Resident  councils 
interested  in  contracting  with  a  H\ 
must  establish  a  resident  mandgement 
corporation  that  me^ts  the  requiremenis 
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for  such  a  corporation,  as  specified  in 
subpart  B.  The  RMC  and  its  employees 
must  demonstrate  their  ability  and  skill 
to  perform  in  the  particular  areas  of 
management  pursuant  to  the 
management  contract. 

(b)  HA  responsibilities.  HAs  shall  give 
full  and  serious  consideration  to 
resident  management  corporations 
seeking  to  enter  into  a  management 
contract  with  the  HA.  A  HA  shall  enter 
into  good-faith  negotiations  with  a 
corporation  seeking  to  contract  to 
provide  management  services. 

(c)  Duty  to  bargain  in  good  faith.  If  a 
HA  refuses  to  negotiate  with  a  resident 
management  corporation  in  good  faith 
or,  after  negotiations,  refuses  to  enter 
into  a  contract,  the  corporation  may  file 
an  informal  appeal  with  HUD,  setting 
out  the  circumstances  and  providing 
copies  of  relevant  materials  evidencing 
the  corporation's  efforts  to  negotiate  a 
contract.  HUD  shall  require  the  HA  to 
respond  with  a  report  stating  the  HA's 
reasons  for  rejecting  the  corporation's 
contract  offer  or  for  refusing  to 
negotiate.  Thereafter,  HUD  shall  require 
the  parties  (with  or  without  direct  HUD 
participation)  to  undertake  or  to  resume 
negotiations  on  a  contract  providing  for 
resident  management,  and  shall  take 
such  other  actions  as  are  necessary  to 
resolve  the  conflicts  between  the 
parties.  If  no  resolution  is  achieved 
within  90  days  from  the  date  HUD 
required  the  parties  to  undertake  or 
resume  such  negotiations,  HUD  shall 
serve  notice  on  both  parties  that 

administrative  remedies  have  been 
exhausted  (except  that,  pursuant  to 
mutual  agreement  of  the  parties,  the 
time  for  negotiations  may  be  extended 
by  no  more  than  an  additional  30  days). 

(d)  Management  contract.  A 
management  contract  between  the  HA 
and  a  resident  management  corporation 
is  required  for  property  management. 
The  HA  and  the  resident  management 
corporation  may  agree  to  the 
performance  by  the  corporation  of  any 
or  all  management  functions  for  which 
the  HA  is  responsible  to  HUD  under  the 
ACXD  and  any  other  functions  not 
inconsistent  with  the  ACC  and 
applicable  state  and  local  laws, 
regulations  and  licensing  requirements. 

(e)  Procurement  requirements.  The 
management  contract  shall  be  treated  as 
a  contracting  out  of  services,  and  must 
be  subject  to  any  provision  of  a 
collective  bargaining  agreement 
regarding  the  contracting  out  of  sen^ices 
to  which  the  HA  is  subject.  Provisions 
on  competitive  bidding  and 
requirements  of  prior  written  HUD 
approval  of  contracts  contained  in  the 
ACC  do  not  apply  to  the  decision  of  a 
HA  to  contract  with  a  RWC. 


(f)  Rights  of  families;  operation  of 
project.  If  a  resident  management 
corporation  is  approved  by  the  tenant 
organization  representing  one  or  more 
buildings  or  an  area  of  row  houses  that 
are  part  of  a  public  housing  project  for 
purposes  of  part  941  of  this  chapter,  the 
resident  management  program  may  not, 
as  determined  by  the  HA,  interfere  with 
the  rights  of  other  residents  of  such 
project  or  harm  the  efficient  operation  of 
such  project. 

(g)  Comprehensive  improvement 
assistance  with  RMCs.  (1)  The  HA  may 
enter  Into  a  contract  with  the  RMC  to 
provide  comprehensive  improvement 
assistance  under  part  968  of  this  chapter 
to  modernize  a  project  managed  by  the 
RMC. 

(2)  The  HA  shall  not  retain,  for  any 
administrative  or  other  reason,  any 
portion  of  the  comprehensive 
improvement  assistance  provided, 
unless  the  PHA  and  the  RMC  provide 
otherwise  by  contract. 

(3)  In  assessing  the  modernization 
needs  of  its  projects  under  24  CFR  part 
968.  or  other  grant  mechanisms 
established  by  the  Housing  and 
Community  Development  Act  of  1987, 
the  HAs  must  consult  with  the  tenant 
management  corporation  regarding  any 
project  managed  by  the  corporation,  in 
order  to  determine  the  modernization 
needs  and  preferences  of  resident- 
managed  projects.  Evidence  of  this 
requited  consultation  must  be  included 
with  a  HA's  initial  submission  to  HUD. 

(h)  Prohibited  activities.  A  HA  may 
not  contract  for  assumption  by  the 
resident  management  corporation  of  the 
HA's  underlying  responsibilities  to  HUD 
under  the  ACC. 

(i)  Bonding  and  insurance.  Before 
assuming  any  management 
responsibility  under  its  contract,  the 
RMC  must  provide  fidelity  bonding  and 
insurance,  or  equivalent  protection  that 
is  adequate  (as  determined  by  HUD  and 
the  HA)  to  protect  HUD  and  the  HA 
against  loss,  theft,  embezzlement,  or 
fraudulent  acts  on  the  part  of  the 
resident  management  corporation  or  its 
employees. 

(jj  Waiver  of  HUD  requirements.  Upon 
the  joint  request  of  a  resident 
management  corporation  and  the  HA, 
HUD  may  waive  any  requirement  that 
HLTD  has  established  and  that  is  not 
required  by  law,  if  HUD  determines, 
after  consultation  v\ith  the  resident 
management  corporation  and  the  HA, 
that  the  requirement  imnecessarily 
increases  the  costs  to  the  project  or 
restricts  the  income  of  the  project;  and 
that  the  waiver  would  be  consistent 
with  the  management  contract  and  any 
applicable  collective  bargaining 
agreement.  Any  waiver  granted  to  a 


resident  management  corporation  under 
this  section  will  apply  as  well  to  the  HA 
to  the  extent  the  waiver  affects  the  HA's 
remaining  responsibilities  relating  to  the 
resident  management  corporation's 
project. 

(k)  Monitoring  of  RMC  performance. 
The  HA  must  review  periodically  {but 
not  less  than  aiuually)  the  management 
corporation's  performance  to  ensure  that 
it  complies  with  all  applicable 
requirements  and  meets  agreed-upon 
standards  of  performance.  (The  method 
of  review  and  criteria  used  to  judge 
performance  should  be  specified  in  the 
management  contract.) 

§  964.230    Audit  and  administrative 
requirements. 

(a)  TOP  grant  recipients.  The  HUD 
Inspector  General,  the  Comptroller 
General  of  the  United  States,  or  any 
duly  authorized  representative  shall 
have  access  to  all  records  required  to  be 
retained  by  this  subpart  or  by  any 
agreement  with  HUD  for  the  purpose  of 
audit  or  other  examinations. 

(1)  Grant  recipients  must  comply  with 
the  requirements  of  OMB  Circulars  A- 
110  and  A-122,  as  applicable. 

(2)  A  final  audit  shall  be  required  of 
the  financial  statements  made  pursuant 
to  this  subpart  by  a  Certified  Public 
Accountant  (CPA),  in  accordance  with 
generally  accepted  government  audit 
standards.  A  written  report  of  the  audit 
must  be  forwarded  to  HUD  within  60 
days  of  issuance. 

(b)  Resident  management 
corporations.  Resident  management 
corporations  who  have  entered  into  a 
contract  with  a  HA  with  respect  to 
management  of  a  development(s)  must 
comply  with  the  requirements  of  OMB 
Circulars  A-110  and  A-122,  as 
applicable.  Resident  management 
corporations  managing  a  development(s) 
must  be  audited  annually  by  a  licensed 
certified  public  accountant,  designated 
by  the  corporation,  in  accordance  with 
generally  accepted  government  audit 
standards.  A  written  report  of  each  audit 
must  be  forwarded  to  HUD  and  the  HA 
vnthin  30  days  of  issuance.  These 
requirements  are  in  addition  to  any 
other  Federal  law  or  other  requirement 
that  would  apply  to  the  availability  and 
audit  of  books  and  records  of  resident 
management  corporations  under  this 
part. 

Subpart  D — Family  Investment  Centers 
(FIC)  Program 

§964.300   General. 

The  Family  Investment  Centers 
Program  provides  families  living  in 
public  housing  with  better  access  to    . 
educational  and  employment 
opportunities  by: 
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(al  Developing  fa^iljiies  in  nr  near 
public  housing  for  training  aiid  support 
snrvices; 

(b)  Mobilizing  public  and  private 
resources  to  expand  and  improvo  the 
delivery  of  such  services; 

(c)  Providing  funding  i  ir  such 
essential  training  and  support  s-n  ices 
that  cannot  otherwise  b'.^  iundt.-d.  ;'nd 

(d)  Improving  the  ca.r  ..diy  of 
management  to  assess  the  training  and 
service  needs  of  iamiUes.  cnordinf  te  the 
pro\isicin  of  training  and  sen  it  es  that 
meet  such  needs,  and  ens  ire  the  iong- 
term  provision  of  such  trainnsg  and 
services.  FlC  provides  fimding  to  HAs  to 
access  educational.-housing,  or  other 
social  service  progrnms  to  assist _p'„biic 
housing  residents  toward  self- 
sufficiency. 

§964.305    Eiigibility. 

(a)  Public  Housing  Aijtj:^r-':ei.  H.'.s 
may  apply  to  establish  one  or  moie  TlCs 
for  more  than  one  public  housing 
development. 

(bl  FIC  Activities.  Activities  that  niav 
be  funded  and  carried  oui  b\  eligible 
HAs,  as  defined  in  §  9G4.3C5!>;  and 
«^  'J64. 310(a)  may  include; 

( 1 )  The  renovation,  conversion,  or 
combination  of  vacant  dwelling  units  in 
a  R.^  development  to  create  common 
areas  to  accor:^ modate  the  provision  of 
supportive  services: 

(2)  The  renovation  of  exisrmg 
common  areas  in  a  KA  development  to 
accommodate  the  provision  of 
supportive  services; 

(3)  The  acquisition,  construction  or 
renovation  of  facilities  located  nevr  the 
premises  of  one  or  more  KA 
developments  to  accomir.oiiate  the 
provision  of  supportive  ser.icfis; 

(4)  The  provision  of  not  more  ti^an  15 
percent  of  the  totaJ  cost  of  supportive 
services  (which  may  be  proyid'^d 
directly  to  eligible  residents  bv  the  HA 
or  by  contract  or  lease  th-rough  other 
appropriate  agencies  or  providers),  but 
only  if  the  HA  demonsL'-.ites  ih.;it. 

(i)  The  supportive  services  are 
appropriate  to  improve  die  access  of 
eligible  residents  to  emploj  ment  and 
educational  opportunities;  and 

(ii)  The  HA  has  made  diligent  efforts 
to  use  or  obtain  other  available 
resources  to  fund  or  provide  such 
serv'ices;  and 

(5)  The  employment  of  service 
coordinators. 

(c)  Follow  up.  A  HA  must 
demonstrate  a  firm  coinmitmerrt  of 
assistance  from  one  or  more  sources 
ensuring  that  supportive  ser\'ices  mtM  be 
provided  for  not  less  than  one  year 
following  the  completion  of  activities. 

(d)  EnvironmentaJ  Review.  Anv 
environmental  impact  regarding  eligible 


ai:tivitieK  wili  be  addressed  lluodgh  an 
environmental  review  of  that  activity  as 
required  by  24  C:FK  pan  50.  including 
the  applicable  related  laws  and 
autiioritics  under  &  ";0.4.  to  be 
complelru  by  HUD.  to  ensure  thjt  nny 
enviionninnirtJ  ir.,p«rrt  will  be  addressed 
beiore  a.s;,r>.;tr.nce  is  providod  to  thf  H.^. 
Ci'^nfees  will  be  evpected  to  adhere  to 
all  assurancuj  aj-plicable  to 
environmental  concerns. 

§  964.308    Supportive  services 
requirements. 

H-As  shall  provide  new  or 
siguificHntly  expanded  services 
essentjiii  to  providing  firail.et  in  public 
housing:  vr.xh  better  acte.,5  to 
edu(.ati')T-t;;  and  e.-nplrvment 
oppon unities  to  achieve  self-sufricioncv 
and  ii^dependenre.  H.^s  apply, nj;  for 
funds  to  provide  SL'ppc-tr, »  services 
lEust  demon<;t.-3tPtha'  t-he  services  xviil 
!.-e  ptf.vided  at  a  higher  level  than 
cun-nt'y  provided  Suppor'ive  service-; 
mav  include: 

(a)  Child  care,  of  a  t\pe  that  p:'..\-idps 
sufficient  hours  of  operaTion  a.id  serves 
appropnate  age-,  as  needed  to  tacihtate 
parental  access  to  education  and  job 
opportunities; 

(h)  EmpiovTuent  training  and 
counseling  (e.g  ,  job  training. 
preparation  and  cc^-inseiing.  job 
development  and  placeirent,  and 
follow-up  assistance  aher  job 
placement), 

(r)  Computer  skills  training: 

(cj  Education  (e.g..  remedial 
education,  literacy  training,  completion 
of  secondarv'  or  post-»ec(>n-dar\- 
education,  and  a.sr,;stance  in  the 
attainment  of  cenihca-es  of  high  school 
equiv.n!enr\ ); 

(e)  Di;sinesK  entrepreneurial  training 
and  counsehng; 

(f)  Transp  jrtdtion,  as  necessarv  to 
enable  any  participaun?;  family  member 
ID  recei''e  available  services  or  to 
conitnu'.e  to  his  or  her  place  of 
emplovnient; 

(g)  Fersonal  welt'are  (e.g  .  substaiice/ 
alcohol  abuse  treatment  and  counseh.ng, 
self-development  counseling,  etc), 

(h)  Supportive  Health  Care  Services 
(e.g.,  outreach  and  referral  seivic<-s).  and 

(i1  .*vny  other  services  and  resources, 
including  case  management,  that  are 
determined  to  be  appropriate  m 
assisting  eligible  residents. 

§  964.C  1 0    AudlVcompiiance  requrrenrt«nts. 

HAs  cannot  have  serious 
unaddressed,  outstanding  Inspector 
General  audit  findings  or  fair  housing 
and  equal  opportunity  monitoring 
review  findings  or  Field  O.ffice 
m.anagement  review  findings.  In 
addition,  tiie  HA  must  be  in  compliance 


with  civil  rights  laws  and  equal 
opportunity  requirements  .\  H.A  will  be 
considered  tc  be  in  conipliance  if- 

.  (al  As  a  resuh  of  formal 
adjiiinivtratjvp  proceedings,  there  are  no 
outstanding  findings  of  noncompliance 
with  civil  rights  laws  unless  the  HA  is 
operating  m  compliance  with  a  Hl'D- 
spproved  comphance  agn^ement 
designed  to  o.Teci  the  areais)  of 
tiO!icomT>liance; 

(b)  There  i.s  no  adiuriicat'on  of  a  civil 
rights  violation  in  a  civil  action  brought 
agriinsf  it  by  a  pnva\i'  individual,  unfc^s 
the  H.*.  demonstiatvs  th.n  it  i«-  oprra'ing 
in  ccnijliance  •,vi^';  a  roiirt  ordei.oT 
implementing  a  HlT)-approved  re-jident 
selection  and  &K?;~nment  plan  or 
fomplidiicc  aj:reera«'nt.  designed  to 
rorrert  the  arpai'-)  of  noncompliance : 

(f:1  There  is  no  deferral  of  Federp.] 
!.  ririing  based  '..p'ln  civi!  rights 
viojfltinns; 

(dl  Hi-T'  hus  not  di-fc-ed  applicarj.nn 
ptocessniE  b\  Hl'D  under  Title  VI  of  the 
Civil  Rij'hts  Ac.  of  19b4  'iie  .Alto.-r-..'\ 
CTenerais  Guidelines  {2?  Cre  50  ?.)  and 
Hl'Ds  Title  VI  regulations  (24  CFR  l.b) 
B-id  procedures  (HUD  Handbook  8040. 1) 
[ILAs  onlvj  or  uncier  Sec'ion  .".04  f,f  the 
Rehabilitation  .Act  of  iy3  and  HIT) 
regulations  (24  CFR  6.57)  [H.As  and 
IHAs!; 

(e)  There  is  ro  ruMicnq  ^ivii  rights 
suit  brought  agauist  '.he  H.-\  bv  the 
Department  of  iustice:  and 

(f;  There  is  no  unresolved  charge  c.f 
discrimination  agaiTiSt  the  HA  issued  by 
the  Secretan.  under  Secti'^n  810(gl  c;f 
the  Fair  Housing  .Ac',  as  iniDlemented 
bv  24  CFR  103  400. 

§934.315    HAs  rote  In  activities  under  this 
part. 

The  H.-\b  shall  develop  a  process  thai 
assures  that  RC.PJvIC  rep.-esentatives 
and  residents  are  fullv  bri-.fed  and  have 
an  fipportunity  to  comment  an  the 
proposed  content  of  the  H.^'s 
appbcation  lor  funding  The  HA  shall 
give  full  and  f.iir  consideration  to  the 
coit.nienis  and  concerns  of  the 
re.s'dents.  The  protos?  shall  include 

(oi  Iniorr.iing  re.sidents  of  the  selected 
dev«-:npinei!ts  regarding  the  prftpi.ratiQn 
of  Itie  appl:catioii,  and  providing  for 
residents  to  as5;:>t  in  tbo  development  of 
the  erplii-ction. 

(b)  Once  a  draft  application  has  been 
prepared,  the  hLA  shall  make  a  copy 
avail.ible  for  reading  in  the  management 
office:  provide  copies  of  the  draft  to  any 
resident  o.'ganization  represeii'ing  the 
residents  of  the  development(s) 
involved:  and  provide  adequate 
opportunity  for  comment  by  the 
residents  of  the  development  and  their 
representative  organizations  prior  to 
making  the  application  final. 
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(c)  After  HUD  approval  of  a  grant, 
notify  the  duly  elected  resident 
organization  and  if  none  exists,  notify 
the  residents  of  the  development  of  the 
approval  of  the  grant;  provide 
notification  of  the  availability  of  the 
HUD-approved  implementation 
schedule  in  the  management  office  for 
reading;  and  develop  a  system  to 
facilitate  a  regular  resident  role  in  all 
aspects  of  program  implementation. 

1964.320   HUD  Miey  on  training, 
■mptoyniant,  contracting  and 
aubcontractlng  of  public  houaing  residenta. 

In  accordance  with  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  and  the  implementing  regulations 
at  24  CFR  part  135,  HAs,  their 
contractors  and  subcontractors  shall 
make  best  efforts,  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations,  to  give  low  and  very 
low-income  persons  the  training  and 
employment  opportimities  generated  by 
Section  3  covered  assistance  (as  this 
term  is  defined  in  24  CFR  135.7]  and  to 
give  Section  3  business  concerns  the 
contracting  opportunities  generated  by 
Section  3  covered  assistance.  Training, 
employment  and  contracting 
opportunities  connected  with  programs 
funded  under  the  FIC  and  TOP  are 
covered  by  Section  3. 

i  M4.325    Notice  of  funding  availability. 

A  Notice  of  Funding  Availability  will 
be  pubhshed  periodically  in  the  Federal 
Register  containing  the  amounts  of 
funds  available,  funding  criteria,  where 
to  obtain  and  submit  applications,  the 
deadline  for  the  submissions,  and 
further  explanation  of  the  selection 
criteria. 

S  964.330    Grant  set-aside  assistance. 

The  Department  may  make  available 
five  percent  (5%)  of  any  amounts 
available  in  each  fiscal  year  (subsequent 
to  the  first  funding  cycle)  available  to 
eligible  HAs  to  supplement  grants 
previously  awarded  imder  this  program. 
These  supplemental  grants  would  be 
awarded  if  the  HA  demonstrates  that  the 
funds  cannot  otherwise  be  obtained  and 
are  needed  to  maintain  adequate  levels 
of  services  to  residents. 

%  964.335    Grant  agreement 

(a)  General.  HUD  will  enter  into  a 
grant  agreement  with  the  recipients  of  a 
Family  bivestment  Centers  grant  which 
defines  the  legal  framework  for  the 
relationship  between  HUD  and  a  HA. 

(b)  Term  of  grant  agreement.  A  grant 
will  be  for  a  term  of  three  to  five  years 
depending  upon  the  tasks  undertaken, 
as  defined  under  this  subpart. 


§  964.340    Resident  compensation. 

Residents  employed  to  provide 
services  or  renovation  or  conversion 
work  funded  imder  this  program  shall 
be  paid  at  a  rate  not  less  than  the  highest 
of: 

(a)  The  minimum  wage  that  would  be 
applicable  to  the  employees  under  the 
Fair  Labor  Standards  Act  of  1938 
(FLSA).  if  section  6(a)(1)  of  the  FLSA 
applied  to  the  resident  and  if  the 
resident  were  not  exempt  under  section 
13  of  the  FLSA; 

(b)  The  State  or  local  minimum  wage 
for  the  most  nearly  comparable  covered 
employment;  or 

(c)  The  prevaiUng  rate  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

§  964.345    Treatment  of  Income. 

Program  participation  shall  begin  on 
the  first  day  the  resident  enters  training 
or  begins  to  receive  services. 
Furthermore,  the  earnings  of  and 
ben^ts  to  any  HA  resident  resulting 
fi'om  participation  in  the  FIC  program 
shall  not  be  considered  as  income  in 
computing  the  resident's  total  annual 
income  tjjiat  is  used  to  determine  the 
resident  rental  payment  during: 

(a)  The  period  that  the  resident 
participates  in  the  program;  and 

(b)  The  period  that  begins  with  the 
commencement  of  employment  of  the 
resident  in  the  first  job  acquired  by  the 
resident  after  completion  of  the  program 
that  is  not  funded  by  assistance  under 
the  1937  Act,  and  ends  on  the  earUer  of: 

(1}  The  date  the  resident  ceases  to 
continue  employment  wnthout  good 
cause;  or 

(2)  The  expiration  of  the  18-month 
period  beginning  on  the  date  of 
commencement  of  employment  in  the 
first  Job  not  funded  by  assistance  under 
this  program.  (See  §913.106,  Annual 
Income.)  This  provision  does  not  apply 
to  residents  participating  in  the  Family 
Self-Sufficiency  Program  who  are 
utilizing  the  escrow  account. 

§964.350    Administrative  requirements. 

The  HUD  Inspector  General,  the 
Comptroller  General  of  the  United 
States,  or  any  duly  authorized 
representative  shall  have  access  to  all 
records  required  to  be  retained  by  this 
subpart  or  by  any  agreements  with  HUD 
for  the  purpose  of  audit  or  other 
examinations. 

(a)  Each  HA  receiving  a  grant  shall 
submit  to  HUD  an  annual  progress 
report,  participant  evaluation  and 
assessment  data  and  other  information, 
as  needed,  regarding  the  effectiveness  of 
FIC  in  achieving  self-sufficiency. 

(b)  The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 


110  and  A-122  are  appficable  with 
respect  to  the  acceptance  and  use  of 
assistance  by  private  nonprofit 
organizations. 

PART  99a-ANNUAL  CONTRIBUTIONS 
FOR  OPERATING  SUBSIDY 

9.  The  authority  citation  for  part  990 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1437g  and  3535(d). 

10.  In  §  990.108,  new  paragraphs  (f) 
and  (g)  are  added,  to  read  as  follows: 

§990.108    Other  costs. 

***** 

(f)  Funding  for  Resident  Council 
expenses.  In  accordance  with  the 
provisions  of  24  CFR  part  964  and 
procediu«s  determined  by  HUD,  each 
HA  shall  include  in  the  operating 
subsidy  eligibility  calculation,  $25  per 
unit  per  year  (subject  to  Appropriations) 
for  each  imit  represented  by  a  duly 
elected  resident  coimcil  in  support  of 
the  duly  elected  resident  council's 
activities.  Of  this  amount,  $15  per  unit 
per  year  shall  fund  resident " 
participation  activities  of  the  duly 
elected  resident  council  and/or 
jurisdiction-wide  councils,  including 
but  not  limited  to  stipends.  Ten  dollars 
per  unit  per  year  shall  fund  HA  costs 
incurred  in  carrying  out  resident 
participation  activities. 

(g)  Funding  for  Resident  Council 
office  space.  If  there  is  no  community  or 
rental  space  available,  and  HUD  has 
approved  the  use  of  a  vacant  rental  unit 
for  Resident  Council  office  space,  the 
unit  will  be  eUgible  for  operating 
subsidy  (subject  to  appropriations)  at 
the  rate  of  the  AEL  for  the  number  of 
months  the  tmit  is  devoted  to  such  use. 
***** 

11.  A  new  subpart  D,  consisting  of 
§§990,401  through  990.405,  is  added  to 
read  as  follows: 

Subpart  D — Resident  Management 
Corporations  Operating  Subsidy 

Sec. 

990.401  Calculation  of  operating  subsidy. 

990.402  Calculation  of  total  income  and 
preparation  of  operating  budget. 

990.403  Adjustments  to  total  income. 

990.404  Retention  of  excess  revenues. 

990.405  Use  of  retained  revenues. 

Subpart  D— Resident  Management 
Corporations  Operating  Subsidy 

§  990.401    Caiculation  of  operating 
subsidy. 

Operating  subsidy  will  be  calculated 
separately  for  any  project  managed  by  a 
resident  management  corporation.  This 
subsidy  computation  will  be  the  same  as 
the  separate  computation  made  for  the 
balance  of  the  projects  in  the  PH  A  in 
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accordance  with  this  part,  with  the 
following  exceptions: 

(a)  The  project  managed  by  a  resident 
management  corporation  will  have  an 
Allowable  Expense  Level  based  on  the 
actual  expenses  for  the  project  in  the 
fiscal  year  immediately  preceding 
management  under  this  subpart.  These 
expenditures  will  include  the  project's 
share  of  any  expenses  which  are 
overhead  or  centralized  HA 
expenditures.  The  expenses  must 
represent  a  normal  year's  expenditures 
for  the  project,  and  must  exclude  all 
expenditures  which  are  not  normal 
fiscal  year  expenditures  as  to  amount  or 
as  to  the  purpose  for  which  expended. 
Documentation  of  this  expense  level 
must  be  presented  with  the  project 
budget  and  approved  by  HUD.  Any 
project  expenditures  funded  from  a 
source  of  income  other  than  operating 
subsidies  or  income  generated  by  the 
locally  owned  public  housing  program 
will  be  excluded  from  the  subsidy 
calculation.  For  budget  years  after  the 
first  budget  year  under  management  by 
the  resident  management  corporation, 
the  Allowable  Expense  Level  will  be 
calculated  as  it  is  for  all  other  projects 
in  accordance  with  §  990.105{e)(5}. 

(b)  The  resident  management 
corporation  project  will  estimate 
dwelling  rental  income  based  on  the 
rent  roll  of  the  project  immediately 
preceding  the  assumption  of 
management  responsibility  under  this 
subpart,  increased  by  the  estimate  of 
inflation  of  tenant  income  used  in 
calculating  PFS  subsidy. 

(c)  The  resident  management 
corporation  will  exclude,  from  its 
estimate  of  other  income,  any  increased 
income  directly  generated  by  activities 
by  the  corporation  or  facilities  operated 
by  the  corporation. 

(d)  Any  reduction  in  the  subsidy  of  a 
HA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  HA 
shall  not  affect  the  subsidy  calculation 
for  the  resident  management 
corporation  project. 


§990.402    Calculation  of  total  income  and 
preparation  of  operating  budget 

(a)  Subject  to  §990.403,  the  amount  of 
funds  provided  by  a  HA  to  a  project 
managed  by  a  resident  management 
corporation  under  this  subpart  may  not 
be  reduced  during  the  three-year  period 
beginning  on  February  5,  1988  or  on 
such  later  date  as  a  resident 
management  corporation  first  assumes 
management  responsibility  for  the 
project. 

(b)  For  purposes  of  determining ihe 
amount  of  funds  provided  to  a  project 
under  §  990.402(a)  of  this  section,  the 
provision  of  technical  assistance  Ijy  the 
HA  to  the  resident  management 
corporation  will  not  be  included. 

(c)  The  resident  management 
corporation  and  the  HA  must  submit  a 
separate  operating  budget,  including  the 
calculation  of  operating  subsidy 
eligibility  in  accordance  with  §990.401. 
for  the  project  managed  by  a  resident 
management  corporation  to  HUD  for 
approval.  This  budget  will  reflect  all 
project  expenditures  and  will  identify 
which  expenditures  are  related  to  the 
responsibilities  of  the  resident 
management  corporation  and  which  are 
related  to  the  functions  which  will 
continue  to  be  performed  by  the  HA. 

(d)  Each  project  or  part  of  a  project 
that  is  operating  in  accordance  with  the 
ACC  amendment  relating  to  this  subpart 
and  in  accordance  with  a  contract 
vesting  maintenance  responsibilities  in 
the  resident  management  corpoiation 
will  have  transferred,  into  a  sub-account 
of  the  operating  reserve  of  the  host  HA, 
an  operating  reserve.  Where  all 
maintenance  responsibilities  for  the 
resident-managed  project  are  the 
responsibility  of  the  corporation,  the 
amount  of  the  reserve  made  available  to 
projects  under  this  subpart  will  be  the 
per  unit  cost  amount  available  to  the  HA 
operating  reserve,  exclusive  of  all 
inventories,  prepaids  and  receivables  (at 
the  end  of  the  HA  fiscal  year  preceding 
implementation),  multiplied  by  the 
number  of  units  in  the  project  operated 


in  accordance  with  the  provisions  of 
this  subpart.  Where  some,  but  not  all, 
maintenance  responsibilities  are  vested 
in  the  resident  management  corporation, 
the  contract  may  provide  for  an 
appropriately  reduced  portion  of  the 
operating  reserve  to  be  transferred  into 
the  corporation's  sub-account. 

(e)  The  use  of  the  reserve  will  be 
subject  to  all  administrative  procedures - 
applicable  to  the  conventionally  owned 
public  housing  program.  Any 
expenditure  of  funds  from  the  reserve 
will  be  for  ehgible  expenditures  which 
are  incorporated  into  an  operating 
budget  subject  to  approval  by  HUD. 

(0  Investment  of  funds  held  in  the 
reserve  will  be  in  accordance  with  the 
provisions  of  Chapter  4  of  the  Financial 
Management  Handbook,  7476.1  REV.l 
and  interest  generated  will  be  included 
in  the  calculation  of  operating  subsidy 
in  accordance  with  this  part. 

§  990.403    Adjustments  to  total  income. 

(a)  Operating  subsidy  calculated  in 
accordance  with  §964'401  of  this 
chapter  will  reflect  changes  in  inflation, 
utility  rates  and  consumption,  and 
changes  in  the  number  of  units  in  the 
resident  management  project. 

(b)  In  addition  to  the  amount  of 
income  derived  from  the  project  (from 
sources  such  as  rents  and  charges)  and 
the  operating  subsidy  calculated  in 
accordance  with  §  990.401  of  this 
subpart,  the  contract  may  specify  that 
income  bie  provided  to  the  project  from 
other  sources  of  income  of  the  HA. 

(c)  The  following  conditions  may  not 
affect  the  amounts  to  be  provided  to  a 
project  managed  by  a  resident 
management  corporation  under  this 
subpart: 

(1)  Any  reduction  in  the  total  income 
of  a  HA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  HA. 

(2)  Any  change  in  the  total  income  of 
a  HA  that  occurs  as  a  result  of  project- 
specific  characteristics  that  are  not 
shared  by  the  project  managed  by  the 
corporation  under  this  subpart. 
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§  990.404    Retention  of  excess  revenues. 

(a)  Any  income  generated  by  a 
resident  management  corporation  that 
exceeds  the  income  estimated  for  the 
income  category  involved  as  specified 
in  the  RMC's  management  contract  must 
be  excluded  in  subsequent  years  in 
calculating: 

(IJ  The  operating  subsidy  provided  to 
a  HA  under  part  990,  subpart  A. 

[i]  The  funds  provided  oy  the  HA  to 
the  resident  management  corporation. 

(b)  The  management  contract  must 
specify  the  amount  of  income  expected 
to  be  derived  firom  the  project  (from 
sources  such  as  rents  and  charges)  and 
the  amount  of  income  to  be  provided  to 
the  project  firom  the  other  sources  of 


income  of  the  HA  (such  as  operating 
subsidy  under  part  990,  subpart  A, 
interest  income,  administrative  fees,  and 
rents).  These  income  estimates  must  be 
calculated  consistent  with  HUD's 
administrative  instructions.  Income 
estimates  may  provide  for  proration  of 
anticipated  project  income  between  the 
corporation  and  the  PHA,  based  upon 
the  management  and  other  project- 
associated  responsibilities  (if  any)  that 
are  to  be  retained  by  the  PHA  under  the 
contrfict. 

§  990.405    Use  of  retained  revenues. 

Any  revenues  retained  by  a  resident 
management  corporation  imder 
§  990.404  of  this  subpart  may  only  be 


used  for  purposes  of  improving  the 
maintenance  and  operation  of  the 
project,  establishing  businesses 
enterprises  that  employ  residents  of 
public  housing,  or  acquiring  additional 
dwelling  units  for  lower  income 
families.  Units  acquired  by  the  resident 
management  corporation  will  not  be 
eligible  for  payment  of  operating 
subsidy. 

Dated:  August  18,  1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

|FR  Dec.  94-20655  Filed  8-23-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC01 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Plants 
Ayenia  limitaris  (Texas  Ayenia)  and 
Ambrosia  cheiranttiifolia  (South  Texas 
Ambrosia) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION"  Final  rule. 

SUMMAfif :  The  Fish  and  Wildlife  Service 
(Service)  determines  Ayenia  limitaris 
(Texas  ayenia)  and  Ambrosia 
cheiranthifolia  (South  Texas  ambrosia) 
to  be  endangered  species  under  the 
authority  of  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended.  Texas  ayenia 
is  known  from  a  single  population  in 
Hidalgo  County,  Texas.  South  Texas 
ambrosia  has  been  verified  recently 
from  eight  populations,  four  in  Nueces 
County,  three  in  Kleberg  Coimty,  and 
on©  overlapping  both  counties  in  Texas. 
These  species  are  threatened  by  habitat 
destruction  and  fragmentation  through 
alteration  and  conversion  of  native  plant 
communities  to  commercial  uses; 
displacement  by  invasive  normative 
grasses;  and  low  population  numbers. 
This  action  will  implement  Federal 
protection  provided  by  the  Act  for  Texas 
ayenia  and  South  Texas  ambrosia. 
Critical  habitat  is  not  being  designated. 
EFFECTIVE  DATE:  September  23, 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Corpus  Christi  Ecological 
Services  Field  OfBoe,  U.S.  Fish  and 
Wildlife  Service,  c/o  Texas  A&M 
University  at  Corpus  Christi,  Campus 
Box  338, 6300  Ocean  Drive,  Corpus 
Christi,  Texas  78412. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Brooks,  at  the  above  address 
(telephone  512/994-9005;  facsimile 
512/994-6262). 

SUPP1.EMENTARY  INFORMATION: 

Background 

Texas  ayenia,  a  member  of  the  cacao 
family,  was  first  collected  in  Hidalgo 
County,  Texas,  by  C.G.  Pringle  in  1888, 
and  was  named  Nephropetalum  pringlei 
by  B.L.  Robinson  and  J.M.  Greenman  in 
1896.  In  1960,  Carmen  Cristobal  revised 
the  genus  Ayenia  and  described  Ayenia 
limitaris  as  a  new  species.  The 
previously  described  Nephropetalum 
pringlei  was  not  mentioned  in  the 


revision.  Prior  to  Cristobal's  description 
of  Aytnia  limitaris  in  1960,  South  Texas 
specimens  of  this  species  had  been 
identified  as  A.  berlandieri,  a  species  of 
tropical  Mexico.  In  1986,  Laurence  Dorr 
and  Lisa  Bamett  transferred 
Nephropetalum  pringlei  to  the  genus 
Ayenia  and  reduced  it  to  synonymy 
with  Ayenia  limitaris. 

Texas  ayenia  is  a  pubescent  subshrub 
approximately  60-150  centimeters  (cm) 
(2-5  feet  (ft))  tall,  with  alternate,  simple 
leaves.  The  cordate-based  leaves  are 
approximately  8  cm  (3  inches  (in))  long 
and  3.5  cm  (1.4  in)  wide.  The 
inflorescences  are  axillary,  up  to  4  per 
node,  with  each  inflorescence 
supporting  two  or  more  per*  ;:t  flowers. 
Flower  color  has  been  reported  as  green, 
pink,  or  cream.  The  fruit  is  a  5-celled, 
pubescent  capsule  approximately  8 
miUimeters  (mm)  (0.3  in)  long,  with 
short,  curved  prickles  (Damude  and 
Poole  1990). 

Texas  ayei.ia  occurs  at  low  elevations 
in  dense  subtropical  woodland 
communities.  Previous  collectors  have 
found  the  plant  in  openings  within 
chaparral  and  along  the  edges  of 
thickets  (Correll  and  Johnston  1979). 
The  present  site  is  a  Texas  Ebony- 
Anacua  (Pithecellobium  ebano-Ehretia 
anacixa)  plant  community  located 
within  the  ArrDyo  Colorado  drainage. 
This  area  was  once  an  active  Qoodplain; 
however,  the  effect  of  past  flooding  on 
Texas  ayenia  is  unknown. 

The  Texas  Ebony- Anacua  plant 
community,  which  occiu^  on  well 
drained,  but  heavy  soils  on  riparian 
terraces,  once  covered  much  of  the  Rio 
Grande  delta  (Diamond  1990).  Canopy 
cover  is  close  to  95  percent  in  this 
climax  community  type  (Damude  and 
Poole  1990).  Associated  species  include 
la  coma  (Bumelia  celastrina),  brasil 
iCondalia  hookeri),  granjeno  [Cehis 
pallida),  and  snake-eyes 
{Pbaulothamnus  spinescens).  The  Texas 
Ebony- Anacua  community  grades  into 
the  Texas  Ebony-Snake-eyes  community 
in  the  drier  portions  of  the  woodland 
habitat  (Diamond  1990).  Both  plant 
communities  have  been  reduced  to 
discontinuous  fragments,  often 
surrounded  by  agricultural  fields, 
pastures,  or  urban  development,  and 
now  (X)ver  less  than  5  percent  of  their 
original  area  (Jahrsdoerfer  and  Leslie 
1988). 

Texas  ayenia  occurred  historically  in 
Cameron  and  Hidalgo  Counties  in  the 
United  States,  and  the  states  of 
Coahuila,  Nuevo  Leon,  and  Tamaulipas 
in  Mexico.  The  only  recent  collection  in 
Mexico  was  from  a  Tamaulipan 
population  in  1981;  however,  the 
present  status  of  this  population  is 
unknown  (Damude  and  Poole  1990J. 


Texas  ayenia  has  not  been  relocated  at 
any  of  the  historic  Cameron  Coimty 
locations  since  the  early  1960s.  The 
status  report  by  Damude  and  Poole 
(1990)  noted  a  1988  observation  of  six 
spindly  plants  at  the  Hidalgo  Coimty 
site,  and  the  following  year  only  one 
individual  was  observed. 

Searches  were  undertaken  in  1990 
and  1991  by  a  number  of  persoimel  from 
the  Service  and  Texas  Parks  and 
Wildlife  Department,  but  no  plants  were 
found.  In  1992,  Service  persoimel  and 
Jim  Everitt  of  the  U.S.  Department  of 
Agriculture  located  one  plant  at  the 
Hidalgo  County  site.  In  1994,  Joe  Ideker 
(Native  Plant  Project,  McAUen,  Texas, 
pers.comm.  1994)  located  20  additional 
plants  at  this  site.  This  site,  on  private 
property,  is  the  only  one  recently 
verified  for  the  spedes. 

South  Texas  ambrosia  was  first 
collected  in  San  Fernando,  Tamaulipas, 
Mexico,  by  Luis  Berlandier  in  1835,  and 
was  named  Ambrosia  cheiranthifolia  by 
A.  Gray  in  1859.  The  first  United  States 
collection  was  made  in  1932  by  Robert 
Runyon  from  an  area  near  Barreda  (now 
Russelltown)  in  Camsron  County,  Texas 
(Turner  1983). 

South  Texas  ambrcsi.i,  a  member  of 
the  aster  family,  is  a  herbsceous,  erect, 
silvery  to  grayish-green,  rhizomatous 
perennial  plant,  10-30  cm  (0.3-1.0  ft) 
tall.  Its  simple  leaves  are  usually 
opposite  on  the  lower  portion  of  the 
plant  and  alternate  above.  The  staminate 
flower  heads  are  arranged  in 
inconspicuous  terminal  racemes  5-10 
cm  (2-4  in)  long.  The  pistillate  flower 
heads  are  in  small  clusters  in  the  leaf 
axils  just  below  the  staminate  racemes 
(Turner  1983).  Due  to  its  rhizomatous 
growth,  a  single  plant  niay  be 
represented  by  hundreds  of  clonal 
stems. 

South  Texas  ambrosia  grows  at  low 
elevations  in  open  c!ay-Ioara  to  sandy- 
loam  prairies  and  savaimas.  Much  of  the 
original  native  habitat  for  South  Texas 
ambrosia  has  been  converted  to 
agricultural  fields,  im.proved  pastures, 
or  urban  areas.  Many  savanna  areas 
have  been  cleared  and  planted  to 
nonnative  grasses,  such  as  buffelgrass 
[Cenchrus  ciliaris],  which  outcompete 
and  eventually  displace  much  of  the 
native  vegetation.  Other  potential 
prairie  habitat  may  now  be  invaded  by 
thorny  shrub  and  tree  species  as  a  result 
of  fire  suppression  or  overgrazing.  South 
Texas  ambrosia  does  not  appear  to 
survive  intensive  plowing,  blading,  or 
dislcing;  however,  some  lesser  soil 
disturbance  may  enhance  its  growth: 
Associated  native  grasses  found  at  the 
existing  sites  include  Texas  grama 
[Bouteloua  rigidiseta),  buffalo  grass 
[Buchloe  dactyloides),  Texas  speao^ass 
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[Stipa  leucotricha),  and  tobosa  {Hilaria 
mutica).  Invading  nonnative  grasses 
found  at  the  sites  include  buffelgrass. 
King  Ranch  bluestem  [Bothriochloa 
ischaemum  var.  soitgarica),  bermuda 
grass  [Cynodon  dactylon),  and  St. 
Augustine  grass  [Stenotaphnim 
secundatum)  (U.S.  Fish  and  Wildlife 
Service  1988).  Associated  native  woody 
species  found  scattered  throughout  the 
existing  sites  include  mesquite 
[Prosopis  glandulosa),  huisache  [Acacia 
smallii),  huisachillo  {Acacia  schaffneri), 
brasil  [Condalia  hookeri),  granjeno 
[Celtis  pallida),  and  lotebush  [Ziziphus 
obtusifolia). 

Historically,  South  Texas  ambrosia 
occurred  in  Cameron.  Jim  Wells, 
Kleberg,  and  Nueces  counties  in  South 
Texas,  and  the  state  of  Tamaulipas  in 
Mexico.  The  current  status  of  any 
Mexican  populations  is  unknown.  The 
historic  populations  in  Cameron  and 
Jim  Wells  counties  have  not  been 
relocated.  Only  one  location  noted  in 
the  status  report  fTumer  1983)  is  known 
to  be  still  extant.  Three  populations,  two 
in  Nueces  County,  and  one  in  Kleberg 
County,  were  discovered  by  Ruth 
O'Brien  (Texas  A&M  University  at 
Corpus  Christi.  pers.  comm.  1993). 
Three  Nueces  County  populations  were 
discovered  in  1992  and  1993  by  William 
Carr  (Texas  Paries  and  Wildlife 
Department,  pers.  comra.  1993).  The 
extant  populations  occur  on  private 
land,  highway  and  railroad  rights-of- 
v/ay,  and  the  Kingsville  Naval  Air 
Station.  Four  historic  locations  for 
South  Texas  ambrosia,  one  extirpated 
and  three  extant,  also  support  the 
endangered  slender  rush-pea 
[Hoffmannseggia  tenella),  which  was 
federally  listed  (50  FR  45824;  November 
1, 1985)  because  of  threats  similar  to 
those  affecting  South  Texas  ambrosia. 
One  known  location  for  South  Texas 
ambrosia  also  supports  the  endangered 
black  lace  cactus  [Echinocereus 
reichenbachii  var.  albertO),  which  was 
federally  listed  (44  FR  61918;  October 
26, 1979)  because  of  habitat  destruction 
and  collecting  threats. 

Federal  action  on  these  species  began 
as  a  result  of  section  1 2  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.],  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Dociunent  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  On  July  1. 1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  accepting  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  of  the  Act. 
now  section  4(b)(3)(A),  and  giving 


notice  of  its  intention  to  review  the 
status  of  the  plants  named  therein. 
Ambrosia  cheimnthifolia  was  included 
as  endangered,  and  Ayenia  limitaris, 
then  under  the  name  Nephwpetalum 
pringlei,  was  included  as  extinct  in  the 
Smithsonian  report  and  Service  notice 

On  June  16,  1976,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered. 
Ambrosia  cheimnthifolia  was  included 
in  the  June  16,  1976.  proposal.  The  1978 
amendments  to  the  Act  required  that  all 
proposals  over  two  years  old  be 
withdrawn,  although  a  one  year  grace 
period  was  given  to  proposals  already 
over  two  years  old.  In  the  December  10 
1979,  Federal  Register  (44  FR  70796). 
the  Service  published  a  notice 
withdrawing  die  June  16,  1976  proposal, 
along  with  four  other  proposals  that  had 
expired. 

A  list  of  plants  under  review  for 
listing  as  endangered  or  threatened 
species  was  published  in  the  December 
15.  1980.  Federal  Register  (45  FR 
82479).  Ambrosia  cheimnthifolia  was 
included  in  Category-  2  of  (he  hst  and 
Nephropetalum  pringlei  was  included 
in  Category  1».  Category  2  species  are 
those  for  which  there  is  some  evidence 
of  vulnerability,  but  for  which  there  are 
insufficient  data  to  support  listing 
proposals  at  the  time.  Category  1  species 
are  those  for  which  the  Service  has  on 
file  substantial  data  on  biological 
vuhierability  and  threats  to  support  the 
preparation  of  listing  proposals. 
Category  1*  species  are  also  those 
whose  status  in  the  recent  past  is  known 
to  support  listing,  but  that  may  have 
already  become  extinct. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  with ir.  one  year  of 
their  receipt.  Section  2(h){1]  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13.  1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  Because  the 
1975  Smithsonian  report  was  accepted 
as  a  petition,  all  of  the  plants  contained 
therein,  including  Nephmpetalum 
pringlei  [=Ayenia  limitaris)  and 
Ambmsia  cheimnthifolia. Mven  treated 
as  being  newly  petitioned  on  October 
13,  1982.  In  each  year  from  J983 
tiirough  1992,  the  Service  found  that  the 
petitioned  action  was  warranted,  but 
listings  of  Ayenia  limitaris  and 
Ambrosia  cheimnthifolia  were 
precluded  by  other  hstlng  actions  of 
higher  priority  in  accordance  with 
section  4(b)(3)(B)(iii)  of  the  Act. 

A  status  report  on  South  Texas 
ambrosia  was  completed  May  20, 1983 
(Turner  1983).  This  report  provided 


sufficient  biological  information  to 
justify  proposing  to  list  South  Texas 
ambrosia  as  endangered. 

Notices  revising  the  1980  list  of  plants 
under  review  for  listing  as  endangered 
or  threatened  species  were  published  in 
the  Federal  Register  on  September  27 
1985  (50  FR  39526)  and  Februarv  21 
1990  (55  FR  6184).  Nephropetalum  ' 
pringlei  [=Ayenia  limitaris)  was 
included  in  Category  2  and  Ambrosia 
cheiranthifolia  was  included  in 
Category  1  of  these  notices. 

A  status  report  on  Texas  ayenia  was 
completed  December  1, 1990  (Damude 
and  Poole  1990).  This  report  provided 
sufficient  biological  information  to 
justify  proposing  to  list  Texas  ayenia  as 
endangered. 

The  proposed  rule  to  list  Texas  avenia 
and  South  Texas  ambrosia  as 
endangered  was  published  in  the 
Federal  Register  on  August  5.  1993  (58 
FR  41696).  Publication  of  that  proposed 
rule  constituted  the  final  one-year 
finding  for  these  species. 

Summary  of  Comments  and 
Recommendations 

In  the  August  5.  1993.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
Federal  and  State  agencies,  counts- 
governments,  scientific  organizations, 
and  other  interested  parties  were 
contacted  and  requested  to  comment. 
Newspaper  notices,  which  invited 
general  public  comment,  were 
published  in  the  Monitor  (McAlIen. 
Texas)  and  the  Corpus  ChrisU  Caller 
Times  (Corpus  Christi.  Texas)  on  .August 
20,  1993,  and  August  17,  1993, 
respectively.  Three  comments  were 
received.  Two  commenters  supported 
the  listing;  one  commenter  was  neutral. 
Issues  raised  by  commenters  are 
discussed  below. 

Issue  1— The  proposed  rule  fails  to 
note  industrial  development  as  one  of 
the  major  causes  of  habitat  loss  for  rare 
plants. 

Sen^ice  Response— The  Service  has 
included  industrial  development  as  a 
threat  in  this  final  rule. 

Issue  2 — From  the  proposed  rule 
discussion  of  the  taxonomic  history-  of 
Texas  ayenia  it  is  unclear  why  the 
correct  scientific  name  is  not  Ayenia 
pringlei  because  Nephropetalum 
pringlei  is  an  earlier  name  than  Ayenia 
limitaris. 

Service  Response— Dorr  and  Bamett 
(1986)  concluded  that  the  correct 
placement  of  this  species  was  within  the 
genus  Ayenia.  However,  the  specific 
epithet  pringlei  had  already  been  used 
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for  another  species  in  Ayenia.  So, 
although  the  name  Nephropetalum 
pringiei  is  earlier  than  Ayenia  limitaris, 
the  use  of  pringiei  as  the  specific  epithet 
would  create  two  species  with  the  same 
name,  which  is  not  allowed  by  the  rules 
of  botanical  nomenclature. 

Issue  3 — Records  for  South  Texas 
ambrosia  indicate  25  occurrences,  with 
17  of  them  extant.  Records  show  5 
occurrences  in  Nueces  County,  11  in 
Kleberg  County,  and  1  occurrence 
overlapping  in  both  counties. 

Servjce  Response — ^The  discrepancy 
between  the  number  of  occurrences 
given  in  the  comment  letter  and  the 
number  of  populations  reported  in  the 
proposed  rule  is  due  to  the  Service 
considering  several  of  the  occurrences 
to  be  close  enough  together  to  be  part  of 
a  single  population. 

Issue  4— One  commenter  noted  that  if 
individuals  of  either  species  were 
present  on  floodways  the  plants  would 
not  obstruct  flows,  therefore,  vegetation 
maintenance  in  the  floodways  would 
not  affect  the  plants. 

Service  Response — ^While  individual 
plants  may  not  obstruct  flood  flows,  the 
densely  wooded  commimity  in  which 
Texas  ayenia  occurs  would.  Should  this 
densely  wooded  community  be  present, 
or  new  areas  of  appropriate  habitat  be 
added  to  the  floodway  system.  Federal 
agencies  would  need  to  determine  the 
species'  absence  before  conducting 
floodway  vegetation  maintenance. 

Issue  5— One  commenter  provided  an 
assessment  of  the  threats  of  habitat 
destruction,  fragmentation,  and  loss  of 
genetic  variabihty  on  both  species. 

Service  Response — ^The  Service 
appreciates  this  information. 

Issue  6 — One  commenter  offered  to 
coordinate  with  the  Service  to  protect 
the  species  and  their  habitats. 

Service  Response — ^The  Service 
appreciates  the  need  to  cooperate  and 
coordinate  with  Federal,  state,  and  local 
agencies,  private  organizations,  and 
citizens  to  protect  and  recover  these 
species. 

Summary  of  Factors  A£fecting  the 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Texas  ayenia  and  South  Texas 
ambrosia  should  be  classitied  as 
endangered  si)ecies.  Procedures  found 
at  section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 


their  application  to  Ayenia  limitaris 
Cristobal  (Texas  ayenia)  and  Ambrosia 
cheiranthifolia  Gray  (South  Texas 
ambrosia)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Habitat  destruction  is  the  primary  threat 
to  Texas  ayenia  and  South  Texas 
ambrosia.  The  past  and  current  practices 
of  converting  native  South  Texas  brush 
and  woodlands  to  agricultiual  fields, 
improved  pastures,  and  urban  areas,  or 
clearing  brush  and  woodlands  for  urban 
water  development,  industrial 
development,  or  flood  control  have 
destroyed  95  percent  of  this  native 
vegetation  (jahrsdoerfer  and  Leslie 
1988).  Most  native  Texas  Gulf  Coast 
prairies  have  been  converted  to 
agricultural  fields  or  improved  pastures. 
The  amoimt  of  conversion  of  these  plant 
commtmities  in  Mexico  is  similar 
though  not  quantified.  The  remaining 
remnant  native  prairie,  brush,  and 
woodland  tracts  are  often  surrounded  by 
agricultural  fields,  pastures,  or  urban 
development.  These  modified  habitats 
pose  potential  threats  to  the  native  areas 
through  agricultural  chemical  drift  from 
aerial  spraying;  chemical  runoff 
following  rains;  invasion  of  normative 
grasses  such  as  buffelgrass,  guineagrass 
[Panicam  maximum),  King  Ranch 
bluestetn,  and  Angleton  bluestem 
[Dichatithium  aristatum);  and  trampling 
and  possible  collection  pressures  due  to 
easy  accessibiUty  from  nearby  urban 
areas.  The  few  remaining  populations  of 
the  species  are  vulnerable  to  extinction 
if  any  of  their  remaining  habitat  is 
modified. 

Even  roadside  remnants  of  native 
vegetation  in  South  Texas  are  often 
bladed,  or  plowed  and  seeded  with 
exotic  grasses  such  as  buffelgrass  and 
King  Ranch  bluestem.  Herbicides  are 
often  used  to  control  vegetation  around 
signs,  guard  rails,  and  bridge  abutments, 
and  to  kill  shrubby  vegetation 
encroaching  on  the  right-of-way.  Due  to 
the  rarity  of  Texas  ayenia  and  South 
Texas  ambrosia,  the  likeUhood  they  will 
be  directly  impacted  by  roadway 
maintenance  is  small,  but  almost  any 
impact  could  lead  to  extinction  of  either 
species. 

B.  Overutilization  for  commercial, 
recreational,  Scientific,  or  educational 
purposes.  No  commercial  trade  is 
known  for  either  of  these  species; 
however,  the  potential  exists  for 
vandalism  and  collection.  Listing  these 
species,  with  the  resulting  publicity, 
wall  highlight  their  rarity  and  may 
increase  their  attractiveness  to  some 
collectors.  Excessive  recreational  or 
scientific  use  is  not  known  or 
anticipated  for  either  species. 


C.  Disease  or  predation.  Although  the 
Texas  ayenia  population  has  shown  no 
evidence  of  disease  or  predation, 
Cristobal  (1960)  notes  die  floral  buds  of 
Ayenia  species  are  often  deformed  by 
Hymenopteran  larvae.  Cristobal  also 
notes  Ayenia  fruits  can  be  deformed  by 
Dipteran  larvae  thus  inhibiting  seed 
release.  No  evidence  of  grazing  or 
browsing  has  been  observed  for  Texas 
ayenia. 

No  threats  of  disease  or  predation  are 
known  for  South  Texas  ambrosia; 
however,  damage  to  stems  and  rhizomes 
is  possible  in  situations  of  severe 
trampling  or  grazing. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Presently, 
neither  species  is  protected  by  Federal 
or  State  law.  Listing  tmder  the  Act 
would  provide  protection  for  these 
species. 

E.  Other  natural  or  manmade  factors 
effecting  its  continued  existence.  With 
only  one  known  verified  population, 
Texas  ayenia  may  have  low  genetic 
variability,  which  could  limit  its  ability 
to  adapt  to  environmental  changes.  It  is 
unknown  whether  past  flooding  created 
or  maintained  habitat  for  Texas  ayenia. 
However,  since  the  present  population 
occurs  within  a  previously  active 
drainage  of  the  Arroyo  Colorado 
(Damude  and  Poole  1990),  a  flood  could 
negatively  impact  the  species.  Observers 
have  noted  that  the  poptilation  declined 
during  the  recent  drought  in  the  Lower 
Rio  Grande  Valley  (J.  Everitt,  U.S. 
Department  of  Agriculture,  pers.  conmi. 
1992).  The  extreme  rarity  of  this  species 
makes  it  vulnerable  to  extinction  from 
any  number  of  chance  events. 

South  Texas  ambrosia  may  also  be 
vulnerable  to  extinction  due  to  lowered 
genetic  variabihty.  Populations  are 
clonal,  so  despite  having  many  stems, 
the  populations  may  actually  represent 
very  few  genetically  different 
individuals.  It  has  been  noted  that 
species  Uke  South  Texas  ambrosia  that 
were  once  more  widespread,  but  &e 
now  reduced  to  low  numbers,  may  be 
more  vulnerable  to  the  detrimental 
effects  of  lowered  genetic  diversity  than 
species  that  were  always  rare  (Huenneke 
1991). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  £aced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Texas 
ayenia  and  South  Texas  ambrosia  as 
endangered.  The  status  of  endangered  is 
appropriate  because  of  these  species' 
limited  distribution,  low  popidation 
nim^ibers,  and  imminent  threats  of 
habitat  destruction. 
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Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  features  (I) 
Essential  to  the  conservation  of  the 
species  and  (H)  that  may  require  special 
management  consideration  or  protection 
and;  (ii)  specific  areas  outside  the 
geographic  areas  occupied  by  a  species 
at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Texas  ayenia  and  South 
Texas  ambrosia  at  this  time.  Service 
regulaUons  (50  CFR  424.12(a)(1))  state 
that  designation  of  criUcal  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  Texas  ayenia  and  South  Texas 
ambrosia  are  potentially  threatened  by 
taking  or  vandalism.  These  activities  are 
difficult  to  prevent  and  only  regulated 
by  the  Act  vnth  respect  to  plants  in 
cases  of  (1)  Removal  and  reduction  to 
possession  of  listed  plants  fi-om  lands 
under  Federal  jurisdiction,  or  their 
malicious  damage  or  destruction  on 
such  lands;  and  (2)  removal,  cutting, 
digging  up,  or  damaging  or  destroying  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Such  provisions  are 
difficult  to  enforce,  and  publication  of 
critical  habitat  descriptions  and  maps 
would  make  Texas  ayenia  and  South 
Texas  ambrosia  more  vulnerable  to 
collecting  or  vandalism  and  increase 
enforcement  problems.  All  involved 
parties  and  principal  landowners  have 
been  notified  of  the  location  and 
importance  of  protecting  these  species' 
habitat.  Protection  of  these  species' 


habitat  will  be  addressed  through  the 
recovery  process  and  through  section  7 
consultation.  Therefore,  it  would  not 
now  be  prudent  to  determine  critical 
habitat  for  Texas  ayenia  and  South 
Texas  ambrosia. 

Available  ConservatioB  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  hsting  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act.  as  amended. 
requuBs  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  Usted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Some  Federal  actions  that  may  affect 
Texas  ayenia  or  South  Texas  ambrosia 
include  brush  clearing  for  flood  control 
by  the  International  Boundary  and 
Water  Commission,  management 
recommendations  to  landowners  by  the 
Soil  Conservation  Ser\'ice  ;  jr  activities 
funded  by  the  Agricultural  Stabilization 
and  Conservation  Ser\-ice,  and 
agriculttiral  pesticide  registration  by  the 
Environmental  Protection  Agency. 
Additionally,  a  population  of  South 
Texas  ambrosia  occurs  on  Kingsville 
Naval  Air  Station  and  may  be  affected 
by  maintenance  or  construction 
activities  at  this  facility. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  apply. 


These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  In  the  coiu^e  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or  to 
remove  and  reduce  these  species  to 
possession  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
malicious  damage  or  destruction  on 
Federal  lands  and  removal,  cutting, 
digging  up.  or  damaging  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  and  survival  of  the  species. 
It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  are  not  in  cultivatirai  or 
common  in  the  wild.  Requests  for 
copies  of  the  regulations  regarding  listed 
species  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  U.S.  Fish  and  Wildlife 
Service,  Division  of  Endangered 
Species/Permits.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103 
(telephone  505/766-3972;  facsimile 
505/766-8063). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  imder  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 


Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  the  plant  families  indicated, 
to  the  List  of  Endangered  and 
Threatened  Plants  to  read  as  follows: 

§17.12    Endangered  and  ttireatWMd  plants. 

***** 

(h)  *   *  ' 


Species 


Scientific  name 


Common  name 


Historic  range 


Status       When  listed 


Criticai 
habitat 


Special 
n^es 


Asteraceae— Aster  family: 


Ambrosia 
cheiranthilOlia. 


South  Texas  ambrosia  ,    U.S.A.  (TX),  Mexico 


Sterculiaceae — Cacao  fam- 
ily: 
Ayenia  limitaris Texas  Ayenia 


547 


NA 


NA 


U.S.A.  (TX),  Mexico  E 


547 


NA 


NA 


Dated:  July  11, 1994. 
Mollie  H.  Beattie, 

Director,  Fish  and  Wildlife  Service. 
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BILLINO  CODE  4310-6S-P 


50  CFR  Part  17 
RIN  1018-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Five  Plants  From  the  San 
Bernardino  Mountains  in  Southern 
California  Determined  to  be 
Threatened  or  Endangered 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  Erigeron 
parishii  (Parish's  daisy)  to  be  threatened 
and  Eriogonum  ovalifolium  var.  vineum 
(Cushenbury  buckwheat).  Astragalus 
cibens  (Cushenbury  milk-vetch). 
Lesquerella  kingii  ssp.  bernardina  (San 
Bernardino  Mountains  bladderpod).  and 
Oxytheca  parishii  var.  goodmaniana 
(Cushenbury  oxytheca)  to  be 
endangered  pursuant  to  the  Endangered 


Species  Act  of  1973.  as  amended  (Act). 
These  five  plant  species  are  endemic  to 
the  carbonate  deposits  (limestone  and 
dolomite)  of  the  San  Bernardino 
Mountains.  San  Bernardino  County, 
California.  Most  of  the  carbonate 
deposits  in  this  mountain  range  are 
within  actively  used  mining  claims  or 
mining  claims  that  are  being  maintained 
for  their  mineral  resources.  Limestone, 
ranging  from  cement  grade  to 
pharmaceutical  grade,  is  currently 
mined  in  the  area;  dolomite  is  not 
currently  mined.  The  open  or  terraced 
mining  techniques  that  are  used,  as  well 
as  associated  overburden  dumping  and 
road  construction,  result  in  destruction 
of  the  plants'  habitat.  Other  threats  to 
the  plants  include  off-highway  vehicle 
use.  urban  development  near  the 
community  of  Big  Bear,  expansion  of  a 
ski  area,  and  energy  development 
projects.  Several  of  the  plants  are  also 
threatened  with  stochastic  extinction 
due  to  the  small  numbers  of  populations 
or  total  number  of  individuals.  This  rule 
implements  the  Federal  protection  and 
recovery  provisions  afforded  by  the  Act 
for  these  five  plants. 

EFFECTIVE  DATE:  September  23,  1994. 


ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  pubUc  inspection, 
by  appointment,  during  normal  business 
hovus  at  the  U.S.  Fish  and  Wildlife 
Service.  Ventura  Field  Office,  2140 
Eastman  Avenue.  Suite  100.  Ventura. 
Cahfomia  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz  at  the  above  address  or  at  (805) 
644-1766. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  San  Bernardino  Mountains  in 
southern  California  have  been 
recognized  for  supporting  a  wide 
diversity  of  natural  habitats  that  have 
resulted  from  their  geographic  position 
between  desert  and  coastal 
environments,  elevatlonal  zonation,  and 
uncommon  substrates  such  as  limestone 
outcrops.  The  San  Bernardino  National 
Forest  (Forest),  which  encompasses 
most  of  the  San  Bernardino  Mountains, 
constitutes  less  than  1  percent  of  the 
land  area  of  the  State,  yet  contains 
populations  of  over  25  percent  of  all 
plant  species  that  occur  naturally  in 
California. 

Outcrops  of  carbonate  substrates, 
primarily  limestone  and  dolomite,  occur 
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in  several  bands  running  on  an  east- 
west  axis  along  the  desert-facing  slopes 
of  the  San  BemEirdino  Mountains,  with 
disjunct  patches  occurring  just  to  the 
south  of  Sugarlump  Ridge  and  to  the 
east  as  far  as  the  Sawtooth  Hills.  These 
outcrops  are  a  remnant  of  an  ancient 
formation  of  sandstone,  shale,  and 
limestone,  through  which  the  granitic 
core  of  the  Transverse  Ranges  has 
emerged  (Fife  1988). 

The  five  taxa  under  discussion, 
Erigeron  parishii  (Parish's  daisy), 
Eriogonum  ovalifolium  var.  vineum 
(Cushenbury  buckwheat),  Astragalus 
albens  (Cushenbury  milk-vetch), 
Lesquerella  kingij  ssp.  bemardina  (San 
Bernardino  Moimtains  bladderpod),  and 
Oxytheca  parishii  var.  goodmaniana 
(Cushenbury  oxytheca),  are  restricted 
primarily  to  carbonate  deposits  or  soils 
derived  from  them.  These  taxa,  and 
other  plants  that  occur  on  carbonate 
deposits,  have  commonly  been  referred 
to  as  "limestone  endemics"  by 
botanists,  whether  they  occur  on 
limestone  or  dolomite  (Krantz  1990, 
Schoenherr  1992).  Collectively,  these 
five  taxa  span  a  range  approximately  56 
kilometers  (km)  (35  miles)  long,  ranging 
in  elevation  from  1,220  meters  (4.000 
feet  (ft))  at  the  base  of  the  mountains  to 
approximately  2,440  meters  (8,000  ft), 
and  occiu  as  components  in  the 
understory  of  a  variety  of  plant 
communities,  including  Jeffrey  pine- 
western  juniper  woodland,  pinyon- 
juniper  woodland,  pinyon  woodland, 
Joshua  tree  woodland,  blackbrush  scrub, 
and  desert  wash. 

Pinyon-juniper  woodland 
communities  dominate  the  desert-facing 
slopes  above  1,220  meters  (4,000  ft)  in 
elevatio.i,  and  grade  into  a  Joshua  tree 
woodland  at  lower  elevations  (Vasek 
and  Thome  1988).  Pinyon-juniper 
woodlands  extend  up  to  almost  2,100 
meters  (7,000  ft)  in  elevation  where 
they  intergrade  v«th  a  Jeffrey  pine 
woodland  on  drier  sites  or  mixed 
conifer  forest  on  wetter  sites.  Open 
forests  of  lodgepole  pine  and  limber 
pine  are  found  at  the  highest  elevations. 
A  wide  variation  in  the  species 
composition  exists  within  the  pinyon- 
juniper  woodland.  Pinus  monophylla 
(pinyon  pine)  or  }uni penis  osteosperma 
(Utah  juniper),  and  more  rarely 
Junipenis  occidentalis  (western  juniper) 
or  Junipems  califomica  (California 
juniper),  are  the  structurally  dominant 
species,  occasionally  occurring  together. 
Holland  (1986)  has  referred  to  separate 
Mojavean  pinyon  woodland  and 
Mojavean  juniper  woodland  and  scrub 
communities.  The  understory  varies 
with  slope  and  elevation,  but  typically 
includes  species  such  as  Cercocarpus 
ledifolius  (mountain  mahogany). 


Ephedra  viridis  (Mormon  tea),  yucca 
schidigera  (Mohave  yucca).  Yucca 
brevifolia  (Joshua  tree),  and  Encelia 
virginensis  (enceUa).  Patches  of  local 
dominance  by  Coleogyne  ramosissima 
(blackbrush)  on  lower  elevation  desert 
facing  slopes,  or  Arctostaphylos  sp. 
(manzanita)  on  more  interior  canyons, 
are  common. 

Erigeron  parishii  is  a  small  perennial 
herb  of  the  aster  family  (Asteraceae)  that 
reaches  1  to  3  decimeters  (dm)  (4  to  12 
inches  (in))  in  height.  The  linear  leaves 
are  covered  with  soft,  silvery  hairs.  Up 
to  10  sohtary  flower  beads  are  borne  on 
cauline  stalks;  ray  flowers  are  deep  rose 
to  lavender,  and  beads  have  greyish 
green  and  glandular  phyllaries.  E. 
parishii  was  first  described  by  Asa  Gray 
in  1884  based  on  specimens  collected 
by  Samuel  B.  Parish  in  Cushenbury 
Canyon  in  1881.  £.  parishii  has 
sometimes  been  confused  with  E. 
utahensis,  a  plant  found  on  carbonate 
substrates  in  the  mountains  of  the 
Mojave  Desert  and  in  Utah,  Colorado, 
and  Arizona,  but  differs  from  the  latter 
in  the  structure  of  the  pappus  and  its 
silvery-white  rather  than  grey-green 
stem. 

Erigeron  parishii  is  the  most  widely 
ranging  of  the  five  taxa  discussed 
herein,  with  a  range  56  km  (35  miles) 
long.  The  plant  is  known  from  fewer 
than  25  occiurences,  with  the  total 
population  numbering  approximately 
16,000  individuals.  Fewer  than  a  third 
of  the  occurrences  comprise  more  than 
1,000  individuals  each  (Barrows  1988a). 
From  White  Knob  at  the  western 
terminus,  populations  occur  primarily 
along  the  belt  of  carbonaceous 
substrates,  southeast  to  Pioneertown. 
The  plant  is  typically  found  associated 
with  pinyon  woodlands,  pinyon-juniper 
woodlands,  and  blackbrush  scrub  from 
1.220  to  1,950  meters  (4,000  to  6,400  ft) 
in  elevation.  It  is  usually  found  on  dry 
rocky  slopes,  shallow  drainages,  and 
outwash  plains  on  substrates  derived 
from  limestone  or  dolomite.  Some 
populations  occur  on  a  granite/ 
limestone  interface,  usually  a  granitic 
parent  material  overlain  with  an 
outwash  of  hmestone  materials.  Two 
small  outlying  populations  at  the 
eastern  edge  of  its  range  near 
Pioneertown  ocxur  on  quartz  monzonite 
substrates.  Historic  occurrences  were 
recorded  from  Rattlesnake  Canyon  south 
of  Old  Woman  Springs  and  from  the 
Little  San  Bernardino  Mountains;  these 
locations  have  not  been  surveyed  in 
over  50  years  and  merit  additional  field 
surveys  (Andy  Sanders,  University  of 
California,  Riverside,  pers.  comm., 
1992). 

Eriogonum  ovalifolium  var.  vineum  is 
a  low.  densely-matted  perennial  of  the 


buckwheat  family  (Polygonaceae).  The 
flowers  are  whitish-cream,  daiken  to"  a 
reddish  or  purple  color  with  age,  and 
are  borne  on  flowering  stalks  reaching  1 
dm  (4  in)  in  height.  The  plant  flowers 
from  May  through  June.  The  round  to 
ovate  leaves  are  white-woolly  on  both 
surfaces  and  are  0.7  to  1.5  centimete.'^s 
(cm)  (0.3  to  0.6  in)  long.  The  diameter 
of  mats  is  typically  1.5  to  2.5  dm  (6  to 
10  in),  but  may  reach  up  to  5  dm  (20  in) 
in  particularly  well-developed 
individuals. 

Eriogonum  ovalifolium  var.  vineum 
was  first  collected  by  SB.  Parish  near 
Rose  Mine.  San  Bernardino  Mountains, 
in  1894.  and  was  described  as  E.  vineum 
by  John  K.  Small  in  1898.  In  1911.  Aven 
Nelson  published  the  combination  F 
ovalifolium  var.  vineum.  Jepson  in  his 
manual  used  the  combination  of  E. 
ovalifolium  var.  vineum  in  1943.  Munz 
(1 259)  accepted  the  work  of  Stokes 
(1936).  and  recognized  it  as  £. 
ovalifolium  ssp.  vineum.  in  his  flori  of 
Cahfomia.  In  1968.  Reveal  clarified  the 
relationship  of  the  plant  to  £. 
ovalifolium  var.  nivale.  with  which  it 
had  been  confused,  and  used  the  name 
E.  ovalifolium  var.  vineum  (Reveal  and 
Munz  1968).  Three  other  varieties  of  E. 
ovalifolium  are  distinguished  on  the 
basis  of  floral  and  leaf  characteristics, 
but  none  of  them  occur  ^n  the  San 
Bernardino  Mountains. 

Eriogonum  ovalifolium  var.  n/7f  a;ji  is 
limited  in  distribution  to  the  belt  of 
carbonate  substrates  of  the  north  slopes 
of  the  San  Bernardino  Mountains  The 
plant  is  currently  knowTi  from 
approximately  20  occurrences  over  a 
distance  of  about  40  km  (25  miles)  Only 
a  quarter  of  those  occurrences  comprise 
more  than  1,000  individuals  each 
(Barrows  1988b),  with  the  total 
population  numbering  approximately 
13,000  individuals.  £'.  ovalifolium  var. 
\ineum  occurs  from  the  White  Knob 
area  east  to  Rattlesnake  Canyon.  Surve\s 
by  Barrows  (1988b)  resulted  in  a  slight 
range  extension  of  the  plant  in  the 
Rattlesnake  Canyon  drainage.  Smce 
publication  uf  the  proposal,  additional 
surveys  by  the  Forest  staff  located  two 
previously  unknown  populations,  one 
near  Jacoby  Springs  and  one  just  north 
of  Mineral  Mountain  (CNDDB  1992). 
Tierra  Madre  Consultants  (TMC)  located 
a  previously  unknown  population  west 
of  White  Knob  (TMC  1992),  which 
extends  the  known  range  of  the  plan! 
west  by  1.6  km  (1  mile).  A  dozen  other 
extensions  of  existing  occurrences  were 
reported  by  the  Forest  Service  and  TMC, 
all  of  these  were  within  the  known 
range  of  the  plant  (CNDDB  1992,  TMC 
1992). 

Eriogonum  ovalifolium  var.  vineuiu 
occurs  within  openings  of  pinyon 
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woodloBd.  piayoB-jimiper  woodkad, 
Joshua  tn»  woodlaad,  and  blackhrush 
sciub  cnramiiries  between  1,400  and 
2.400  fluteis  (4,600  and  7.900  fij  in 
elevation.  Other  hebitet  characteristics 
include  opea  areas  with  little 
accumiUatif  of  oiganic  material,  a 
canopy  cover  ^Beially  lass  than  15 
percent,  ead  powdery  fine  soils  with 
rock  oovw  exceeding  50  percent  The 
plant  typicaily  oocucs  on  moderate 
slopes,  altfiou£^  a  few  oocuzrences  are 
on  slopes  over  60  percent.  On  milder, 
north-taciAg  slopes,  it  co-occurs  with 
Astragfiku  aibems. 

ReoBol  fiaidweck  by  Howard  Brown 
(PluessrStaufer  Inc.,  ia  UtL.  1992]  has 
refined  the  iafoRDeticHi  on  the  carbonate 
geology  of  the  San  Bernardino 
Mountains.  Eaogoaum  ovalifoUum  var. 
vineun  clearly  occurs  on  iimestooe 
substrata  ia  the  White  Knob  area,  and 
from  Ajctic/Bousic  Canyon  west  to 
Terrace  Springs,  south  to  Top  Spring, 
amd  aloag  the  north  side  of  Lone  Valley 
to  Tip  Tf^  Mountain.  However.  E. 
ovalifoUum  vax.  vuteiua  occurs  on 
dolomile  ia  Ikm  Bertha  Ridge  area,  north 
Holcomb  Valley,  Jacoby  Canyon,  and 
along  Nelaon  Kidga.  according  to  Brown 
(ifl  litL.  1B92J.  Ad<titioaaliy.  a 
population  just  to  the  south  of  Ntineral 
Mountain  is  dear^  on  non-carbonate 
substratee;  a  population  in  Furnace 
Canyon  seems  to  be  on  a  mixed 
litbokigyofpaBiie.  limestone,  and 
dolomite;  aad  a  popidation  on 
Heutbreek  Kldge  is  on  carbonate 
substrate. 

Astragalus  albens  is  a  small  silvety- 
white  perennial  herb  in  the  pea  femily 
jFabacaae).  The  slender  stems  are 
decumbent,  grow  to  30  cm  (12  in)  in 
length,  and  support  leaves  comprised  of 
5  to  9  small  leaflets.  The  purple  Qowers. 
which  bloom  from  March  to  May,  occur 
toward  the  ends  of  the  branches  in  5-to 
14-flotvared  laoemes  and  develop  8-  to 
21-eeeded  pods.  In  1885,  A.  albens  was 
desd^Md  by  Edward  L.  Greene  based  on 
a  collection  made  by  Parish  and  Parish 
3  years  earlier  (Greene  1885).  In  1927. 
Per  Axel  Jtydbeig  published  the  name 
Hamosa  akiem  (Rydheig  1927).  In  1964. 
Ril  Baraeby  synonymized  the  genus 
HatBosa  and  included  the  speacs  in 
^tn^das  (fiameby  1964J.  A. 
ieucolobas.  a  common  associate  on 
carbonate  soils,  is  distinguished  from  A. 
albens  by  its  cob%vefab  j  pubescence  on 
the  leaflets,  which  are  strongly  folded 
along  the  midrib,  and  differeotiy  shaped 
pods. 

Astragplus  albens  is  currently  known 
from  fewer  than  20  occurences 
scattered  thaooghout  the  eastern  half  of 
the  carbonate  belt,  running  from 
Furnace  Caoyoa  soutbeast  to  the  head  of 
I  .one  Valley,  a  range  of  24  km  (15 


miles).  The  pooposal  stated  that  the  total 
number  of  individuals  was  estimated  at 
2.000,  Wt  that  this  aumher  is  likely  to 
be  ^eater  in  years  of  substantial  rainialL 
Sev«nJ  known  populations  comprised  a 
lai^er  auaiber  of  individuals  during  the 
1992  Scid  aeeson  than  had  previously 
been  reported.  That  may.  in  part,  be  due 
to  favorable  rainfall  during  Mardi  1992. 
which  rssnlted  in  a  large  establishment 
of  seedliiigs.  and  in  part  to  a  more 
thorou|^  Burvey  eSart  Of  significance 
is  the  eDOteosion  of  a  population  in  tiie 
Top  Sfring-Smarts  Ranch  Road  area; 
several  thoosand  individuals  were 
faund  ki  this  area,  making  it  the  primary 
popultf  oo  oenter  ior  the  species. 
Population  estimates  for  1992  place  the 
total  namber  of  individuals  between 
5,000  sidl04MNL 

The  plant  is  typically  found  on 
carbonate  substrates  along  rocky  washes 
and  geatle  slopes  within  pinyon 
woodland,  pinyon-yumper  woodland, 
Joshua  tree  woodland,  and  blackbrush 
scrub  oomnmnities.  Eriferon  parishii 
and  Eriogomifn  orcdifolium  var.  vineum 
co-occar  with  Astragalus  albens  at 
several  locatitms.  Most  occurrences  are 
found  between  1.500  and  2,000  meters 
(5,(X)0  end  6,600  ft)  in  elevation  on  soils 
derived  directly  from  decomposing 
limestone  bedrock.  Three  occurrences 
are  found  below  1,500  meters  (5,000  f\.) 
in  elevation  in  rocky  washes  that  have 
received  hmestone  outwash  from 
erosion  higher  in  the  drainages. 
Accorcfingto  Brown  [in  litL,  1992),  two 
populations  occur  on  granite  si^strates 
(Gordcxi  Quarry  and  Granite  Peaks),  and 
one  occius  on  granite  and  quartzite 
(Cactus  Flat).  Other  habitat 
characteristics  include  an  open  canopy 
cover  with  little  accumulation  of 
organic  material,  rock  cover  exceeding 
75  percent,  and  gentle  to  moderate 
slopes  (5  to  30  percent). 

Lesquerella  kingu  ssp.  bernardina  is  a 
silvery,  short-lived  perennial  member  of 
the  mustard  fasiily  (Brassicacaae) 
reaching  lto2dm(4to8in]in  height. 
The  plant  has  yellow  flowers  located 
toward  the  ends  of  the  stems.  The  basal 
leaves  ere  ovate  and  have  long  petioles. 
The  type  material  was  collected  by 
Frank  W.  Peirson  at  the  east  end  of  Bear 
Valley  in  1924.  In  1932,  Muuz  described 
this  plant  as  L  bernardina.  In  1958, 
Munz  combined  L  bernardina  with  L. 
kingii,  and  aiade  the  combinatioa  of  L. 
kiagH  ssp.  bernofdina  (Wilson  and 
Bennett  1980).  L  kingii  ssp.  kingiiis 
found  in  the  mountains  of  the  eastern 
Mofave  Desert  and  th£  Inyo- White 
ranges  extending  into  Nevada.  It  is 
distinguished  from  L.  kingii  ssp. 
bernardina  by  its  smaller  petals  and 
styles. 


Lesqoereila  hagU  a^.  bematdioa  is 
cuneotly  kamm  from  two  weu,  on 
either  side  of  Bear  Valley.  Otae  chistar 
of  oocuxreaaoes  is  on  tite  north  side  of 
the  valley ,  near  die  east  end  of  Bertha 
Ridge,  adiaaant  to  die  oomaiunity  of  Big 
Bear,  and  is  subject  to  i«Mp«r*«  ipata 
urbanization.  The  other  ck^ler  is 
centered  on  the  narth-CKang  slope  of 
Sugarlump  Kidge  to  the  scnrth  of  the 
valley,  approximately  10  kia  (6  miles) 
south  of  the  Bertha  Ridge  oocunences. 
These  laMer  oocutrences  were 
discovered  during  spring  1990  on  an 
existing  downhill  dd  run,  and  on  and 
adjacent  to  propfned  ski  nans  and  U^ 
lines  within  an  existing  ski  area 
(California  Natural  Diversity  Data  Base 
(CNIH3B)  1990).  The  estimate  of  total 
number  of  individiaQs  in  the  Bertha 
Ridge  occmrenoes  was  25,000  in  1980 
and  less  than  10.000  ia  1988;  it  is 
unclear  whether  this  was  due  to 
differences  in  sampling  tschniqaes  or 
drought  coaditkaM  (Wilson  and  Bennett 
1980,  CNDDB  19M1.  In  1991,  the 
Sugarlump  Ridge  populations  totalled 
approximately  lOvOOO  indrviduals 
(CNDOB  1991). 

The  habitet  for  Lesquerella  kiagii  ssp. 
bernardina  is  characteriaed  by 
carbonate  substrates,  ^ther  iHown 
sandy  soils  mth  white  carbonate  rocks 
or  outcn^  of  large  cartiooate  rock. 
According  to  geologic  inSormatioai 
supplied  by  Brown  {in  litt..  1992).  all 
populations  of  £..  IdtigU  asp.  beniardina 
both  in  the  Bertha  Ridge  and  the 
Sugarlump  Xidgs  areas  occur  on 
dolomite.  Slopes  are  typically  gentle  to 
moderate  and  ara  botk  aotth-  uni  south- 
feeing  betwween  2,100  and  2.700  meters 
(6.600  and  8300  fij  ia  efevation.  Widiin 
Jeffrey  pine  nwsteni  juniper  woodlands, 
as  well  as  white  fir  {oiest  in  sooie 
locations,  the  eabspecies  is  fbond  in 
open  areas  with  littia  «rTrwmiil«rinn  of 
organic  material.  The  plant  seems  to  be 
tolerant  of  sli^  dislitfbanoe;  scatteied 
plants  were  foood  growing  on  old  roads, 
undeveloped  kits,  end  tmdeveloped 
yards  widain  (he  M^uspesing  Forest 
housing  tract  {Mfers  and  Barrows  1966). 
However,  the  pfaot  is  ctmspicuously 
absent  from  heeviiy  graded  and 
multdxed  ski  runs  in  the  Beer  Mountain 
ski  area. 

The  carbonate  substrates  that  support 
Lesquerella  idapi  ssp.  bemardina  lie 
south  and  west  of  those  that  support 
most  of  the  populattans  of  the  other  four 
taxa  under  dterwOTwn.  However,  near 
the  east  end  of  Bertha  Ridge,  tfae 
southemiBost  popidatton  of  friogonuin 
ovalifolium  var.  vineBm  occurs  is  dose 
proximity  to  oae  ooloay  of  Lesqaetelia 
king»  tep.  bemantaa. 

Oxytnaoa  paiuiui  w.  goodmbniana 
is  a  small  wiry  annuel  of  tite  buckwheat 
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family  (Polygonaceae).  The  type 
material  was  collected  by  Parish  and 
Parish  in  1882  near  Cushenbury  Spring. 
For  a  number  of  years,  historical 
collections  were  mistakenly  identified 
as  O.  parishii  var.  abramsii  or  O. 
watsonii.  Barbara  Ertter  (1980)  described 
the  variety  in  honor  of  George  J. 
Goodman,  who  was  the  first  to 
recognize  both  the  distinctiveness  of  the 
variety  and  its  close  relationship  to  O. 
parishii.  O.  parishii  var.  goodmaniana 
stands  0.5  to  3  dm  (2  to  12  in)  tall  with 
a  basal  rosette  of  leaves  1  to  3  cm  (0.4 
to  1.2  in)  long  and  stems  with  bracts  at 
the  nodes.  The  flowerj  consist  of  6 
small  white  to  rose  or  greenish-yellow 
petals;  clusters  of  3  to  12  flowers  are 
subtended  by  a  distinct  involucral  bract. 
O.  parishii  var.  goodmaniana  is 
separated. from  the  other  three  varieties 
of  O.  parishii  by  the  presence  of  only 
four  to  five  awns  on  the  bracts,  rather 
than  seven  or  more. 

Oxyiheca  parishii  var.  goodmaniana 
is  the  most  restricted  of  the  carbonate 
endemic  species  of  the  San  Bernardino 
Mountains.  Forest  Service  sur\'eys  in 
1992  located  three  additional 
populations,  bringing  the  total  number 
of  known  occurrences  to  seven  (CNDDB 
1992).  One  location  near  Cushenbury 
Spring  is  located  near  an  active 
limestone  mine;  two  more  occurrences 
are  located  near  the  abandoned  Green 
Lead  gold  mine,  one  of  which  is 
bisected  by  a  road;  the  fourth 
occurrence  is  located  near  the  north  side 
of  Holcomb  Valley.  The  three  newly 
discovered  populations  are  located 
along  the  Helendale  Fault  in  the  vicinity 
of  Tip  Top  Mountain,  Mineral 
Mountain,  and  Rose  Mine.  This 
represents  a  significant  extension  of 
approximately  19  km  (12  miles)  to  the 
southeast  from  the  previously  known 
range  of  the  plant.  Given  the  availability 
of  potentially  suitable  habitat  between 
the  newly  discovered  and  the 
previously  known  populations,  other 
sites  supporting  this  taxon  may  be 
found  with  additional  surveys. 

With  the  exception  of  the  north 
Holcomb  Valley  population,  which 
occurs  on  dolomite,  all  populations  of 
Oxytheca  parishii  var.  goodmaniana 
occur  on  limestone  or  a  mixed  hthology 
of  limestone  and  dolomite  (TMC  1992). 
In  1990,  the  total  known  population 
consisted  of  fewer  than  3,000 
individuals.  With  discovery  of  the  new 
populations,  however,  current  estimates 
have  been  doubled.  Since  it  is  an  annual 
species,  the  number  of  individuals 
might  be  higher  in  years  with  winter 
and  spring  rainfall  and  temperatures 
favorable  to  seed  germination  and 
seedling  estabhshment.  The  low  number 
of  occurrences,  however,  as  well  as 


individuals,  also  subjects  the  species  to 
the  possibility  of  stochastic  extinction. 

Previous  Federal  Action 

Federal  action  on  three  of  the  five 
plants  began  when  the  Secretary  of  the 
Smithsonian  Institution,  as  directed  by 
section  12  of  the  Act,  prepared  a  report 
on  those  native  U.S.  plants  considered 
to  be  endangered,  threatened,  or  extinct 
in  the  United  States.  This  report  (House 
Document  No.  94-51),  which  included 
Erigeron  parishii  and  Lesquerella  kingii 
ssp.  bemardina  as  threatened  and 
Eriogonum  ovalifolium  var.  vineum  as 
endangered,  was  presented  to  Congress 
on  January  9, 1975.  On  July  1, 1975,  the 
Service  published  a  notice  in  the 
Federal  Register  (40  FR  27823) 
accepting  the  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act  and  of  the 
Service's  intention  thereby  to  review  the 
status  of  the  plant  taxa  named  therein, 
including  Erigeron  parishii,  Eriogonum 
ovalifolium  var.  vineum,  and 
Lesquerella  kingii  ssp.  bemardina. 

Tne  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15,  1980  (45  FR  82480).  This  notice 
included  Eriogonum  ovalifolium  var. 
vineum  and  Lesquerella  kingii  ssp. 
bemardina  as  category  1  candidates 
(species  for  which  the  Service  has 
substantial  information  on  biological 
vulnerability  and  threat  to  support 
proposals  for  listing)  and  Erigeron 
parishii  as  a  category  2  candidate 
(species  for  which  data  in  the  Service's 
possession  indicate  listing  is  possibly 
appropriate,  but  for  which  substantial 
information  on  biological  vulnerability 
and  threats  is  not  currently  available  to 
support  proposals  for  listing). 

On  February  15, 1983  (48  FR  6752). 
the  Service  published  a  notice  of  its 
prior  finding  that  the  listing  of 
Eriogonum  ovalifolium  var.  vineum  and 
Lesquerella  kingii  ssp.  bemardina  is 
warranted  but  precluded  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act,  as 
amended  in  1982.  Pursuant  to  section 
4(b)(3)(C)(i)  of  the  Act,  the  finding  must 
be  recycled  on  an  annual  basis,  until  the 
species  is  either  proposed  for  Usting  or 
the  petitioned  action  is  found  to  be  not 
warranted.  In  October  1983, 1984, 1985, 
1986, 1987, 1988, 1989,  and  1990, 
further  findings  were  made  that  the 
listing  oi Eriogonum  ovalifolium  var. 
vineum  and  Lesquerella  kingii  ssp. 
bemardina  was  warranted,  but  that  the 
listing  of  these  species  was  precluded 
by  other  pending  proposals  of  higher 
priority.  In  the  September  27,  1985  (50 
FR  39526),  and  February  21,  1990  (55 
FR  6184),  plant  notices  of  review, 
Eriogonum  ovalifolium  var.  vineum  and 
Lesquerella  kingii  ssp.  bemardina  were 


again  included  as  category  1  candidates, 
and  Erigeron  parishii  as  a  category  2 
candidate.  The  February  21, 1990, 
notice  also  included  Astragalus  albens 
in  category  1  and  Oxytheca  parishii  var. 
goodmaniana  in  category  2.  Since 
publication  of  that  notice,  additional 
survey  work  was  completed  for 
Oxytheca  parishii  var.  goodmaniana. 
providing  new  information  on  the  status 
of  that  species.  Similarly,  the  Service 
was  made  aware  of  increased  threats  to 
Erigeron  parishii,  in  the  form  of  two 
new  pending  mining  operations  that 
would  likely  adversely  impact  this 
species.  As  a  result,  on  November  19. 
1991  (56  FR  58332),  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  to  list  the  five  plants  as 
endangered. 

Siunmary  of  Comments  and 
Recommendations 

In  the  November  19,  1991.  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
relevant  to  a  final  decision  on  the  listing 
proposal.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  ar.d 
requested  to  comment.  Requests  for  a 
public  hearing  were  received  from  eight 
parties,  primarily  miniiig  industry 
representatives,  but  also  including  the 
National  Inholders  Association  and  the 
Bear  Mountain  Ski  Resort.  As  a  result, 
on  May  15, 1992,  and  again  on  May  26. 
1992,  tlie  Service  pubUshed  notices  m 
the  FedCTal  Register  (57  FR  20805 
Bernardino  Sun  and  the  Barstow  Desert 
Dispatch.  Requests  for  a  pubUc  hearing 
were  received  from  eight  parties, 
primarily  mining  industry 
repjresentatives,  but  also  including  the 
National  Inholders  Association  and  the 
Bear  Mountain  Ski  Resort.  As  a  result, 
the  Service  conducted  a  hearing  on  June 
3, 1992,  at  the  San  Bernardino  County 
Government  Center  in  San* Bernardino. 
Testimony  was  taken  from  1  p.m.  to  4 
p.m..  and  from  6  p.m.  to  8  p.m..  with  21 
parties  presenting  testimony. 

During  the  comment  f)eriods,  the 
Ser\'ice  received  written  and  oral 
comments  from  51  parties.  Multiple 
conwnents  were  received  from  mining 
industry  representatives,  both  during 
and  after  the  closure  of  the  comment 
periods.  The  California  Department  of 
Fish  and  Game,  The  Nature 
Conservancy,  California  Native  Plant 
Society,  Audubon  Society.  Sierra  Club, 
Natural  Heritage  Foundation.  Center  for 
Plant  Conser\'ation,  Rancho  Santa  Ana 
Botanic  Garden,  University  of  California 
Natural  Reser\'e  System,  and  the  Forest 
Service  were  10  of  36  commenters 
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expressng  sapport  for  the  lisdng 
proposal,  filaven  commaoters.  includiog 
seven  mining  industry  representatives, 
twfo  multi{>le-«sa  groups,  and  aoe 
asaemblyman  oppoaed  the  listing.  The 
Bureau  of  Minea  initially  oppoaed  the 
listing  during  the  public  comment 
period.  However,  ocal  testimony  at  the 
pubtic  hearing  by  a  Bureau  of  Mines 
raprasentativa  Inidicated  a  mixe  neutral 
stance  and  an  oSet  to  assist  in  data 
analysis  to  be  used  in  the  development 
of  a  Foreat  Service  habitat  management 
guide  for  dw  five  taxa.  Most  of  those 
opposed  to  the  listing  also  asked  far  a 
6-month  extension  to  the  rulemaking 
process  to  ailow  results  of  additional 
surveys  ccanpleted  during  the  1992  field 
seasoo  tobe  included  in  the  final 
determination.  Four  commenters  were 
neutral,  including  a  Ckingressman.  one 
county  supervisor,  and  the  Big  Bear 
Chamber  of  Commerce.  In  addition, 
results  of  additional  surveys  for  the 
plants  (CNDDB  1992,  TMC  1992)  and 
additional  biological  information  that 
was  submitted  to  the  Service  since 
publication  of  the  proposal  have  been 
incorporated  into  tjiis  final  rule. 
Oppming  comments  and  other 
comments  questioaing  the  rule  have 
been  oigan^ad  into  specific  issues. 
These  issues  and  the  Sovice's  response 
to  each  axe  summariBed  as  follows: 

Issue  1:  Numerous  comments  were 
received  concenung  the  Service's 
reference  to  the  five  plants  as 
"limestone  endemics"  in  the  proposal. 
This  reference  appears  to  be  of  great 
concern  to  the  mining  industry  because 
a  number  of  populations  occur  on 
dokxnite,  quartz  monamite.  granite,  or 
mixed  lithologies  of  these  sul^tiates, 
and  not  solely  on  limestone,  in  the  strict 
sense.  Other  commenters  focused  on  the 
Service's  use  of  inaccurate  geologic 
maps  that  indicated  that  substrates  at 
particular  plant  locations  were 
limestone,  while  maps  currently  being 
revised  by  th^  U.S.  Geological  Sur\'ey 
(USGS)  will  indicate  that  substrates  in 
those  locaticms  may  actually  consist  of 
dolomite  or  other  rock  types.  Many  of 
these  commenters  believe  that  more 
accurate  geologic  data  would  disprove 
the  hjrpothesis  that  these  plants  are 
"limestone  endemics. " 

Service  Response:  Accord  ing  to  the 
Dictionary  of  Geologic  Terms,  one 
definition  of  "limestone"  is  given  as 
"(A)  general  term  fat  that  class  of  rocks 
that  contain  at  least  80  per  cent  of  the 
carbonates  of  cakaum  or  magnesiiim" 
(American  Geoiog^  Institute  1976). 
Apparently  in  keeping  with  this 
definition,  the  USGS  map  for  the 
Lucerne  Valley  quadrangle  (7.5  minute 
series)  refierrad  to  the  Furnace 
Limestone  unit  as  being  comprised  of 


white  carbonate  rocks,  grey  caibonate 
rocks,  qaiaitzite.  and  phyllite — 
metaseoimentary  rocks  of  Paleozoic  age 
(USGS  1964).  Similarly,  the  California 
Division  of  Mines  and  Geology  map  for 
the  San  Bernardino  quadrangle 
(1:250,000)  refers  to  the  same  units  as 
upper  I^leozoic  limestone  and  marble, 
and  Cambrian  and  uppermost 
Pracambrian  crystalline  limestone 
(California  CNvision  of  Mines  and 
Geology  1986).  These  maps  represent 
the  best  information  available  to  the 
Service.  The  colloquial  use  of  the  term 
"limestone  endemic"  to  refer  to  the  five 
taxa  under  discussion  is  based,  in  part, 
on  the  generic  use  of  the  term 
"limestone"  by  geologists  and  botanists. 
While  intending  to  use  "limestone"  as 
a  generic  term,  the  Service  erred  in  the 
propose  by  referring  to  such  substrates 
as  calcium  carbonate  deposits,  rather 
than  simply  caibonate  deposits.  The 
term  caMum  caibonate,  or  limestone  in 
the  moie  technical  sense,  refers  to 
carbonate  with  a  high  percent  of 
calcium,  as  differentiated  boia 
dolomite,  which  is  caibonate  with  a 
high  percent  of  magnesium.  The  Service 
has  used  more  precise  descriptions  of 
substrate  type  in  this  rule  and  generally 
refers  to  thaw  species  as  "carbonate 
endemics."  The  Service  looks  forward 
to  any  additional  information  that  the 
revised  USGS  maps  will  provide. 

Issue  2:  Numerous  commenters 
contended  that  the  plants  are  not 
endemic  to  the  35-mile  range  of  the 
north  slope  of  the  San  Bernardino 
Mountains  but  are  also  found  to  the  east 
and  west  of  that  range  and  in  mountain 
ranges  of  the  Mojave  Desert.  Several 
commeiiters  indicated  that  geologists 
had  observed  several  of  the  taxa  in  the 
New  York  Mountains. 

Service  Response:  The  record  of 
botanical  collections  and  surveys  from 
the  San  Bernardino  Mountains  and  the 
Mojave  Desert  ranges  is  more  than 
adequate  to  establish  general  ranges  of 
the  plants.  Additional  surveys  were 
conducted  in  1992  in  four  mountain 
ranges  in  the  east  Mojave  Desert,  in  the 
San  Beffnardino  Mountains,  and  in  the 
San  GaWiel  Mountains  to  determine  any 
range  eKtensions  for  the  five  taxa.  Only 
one  of  the  four  new  populations  of 
Erigeron  ovalifolium  var.  vineum  was 
located  outside  of  the  known  range  and 
this  was  within  a  mile  of  known 
locaticas,  ITie  Forest  Service  also 
conducted  additional  surveys  in  1991 
and  1992  for  all  five  taxa,  which 
resulted  in  a  significant  range  extension 
for  Oxj^heca  parishii  var.  goodmaniana. 
However,  with  the  exception  of  the 
range  extension  for  Oxytheca  parishii 
var.  goodmaniana,  the  newly  located 
populations  do  not  represent  significant 


new  biological  or  distributional  data 
affecting  the  status  of  the  remaining  fcnir 
plants.  Altiioa^  tha  new  ran^s 
extension  for  Oxytheoa  parishii  var. 
goodmaniana  is  considered  significant, 
the  taxon  is  still  so  limited  in 
distribution  that  listing  as  endanga«d  is 
still  appropriate.  In  addition,  no 
unthreatened  populations  were 
discovered. 

Issue  3:  Numerous  commenters 
contended  that  siureys  for  the  plants 
were  n<rt  adequate  or  up-to-date,  that  the 
plants  have  only  been  found  on 
limestone  because  only  limestone 
substrates  were  targeted  for  surveys,  and 
that  the  discovery  of  additional 
populations  vdth  each  new  survey 
indicates  that  the  plants  are  more 
wddespread  Aan  previously  thou^t. 
Some  commenters  stated  that  the 
surveys  were  performed  by  "biased 
individuals"  whose  unpublished  reports 
had  not  been  subject  to  peer  review,  and 
that  information  on  which  the  proposal 
was  based  constituted  "junk  science." 
Other  conmienters  stated  that  the 
existing  knowledge  of  the  plants  was 
more  than  adequate  to  proceed  with 
listing,  and  ftat  a  6-month  extension  for 
the  purpose  of  collecting  additional 
information  on  the  range  and 
distribution  of  the  plants,  as  requested 
by  the  mining  industry',  was 
unnecessary. 

Service  Response:  Botanists  have  been 
collecting  plants  in  southern  California 
for  scientific  study  for  over  150  years; 
all  five  plants  were  originally  collected 
at  least  100  years  ago.  Carbonate 
substrates  in  particular  have  been  the 
focus  of  numerous  surveys  because 
botanists  have  recognized  that  these 
nutheot -deficient  substrates  o^n 
support  unique  taxa.  As  early  as  1979. 
the  Forest  Service  performed  range%vide 
surveys  of  three  of  doe  taxa  lEiig^mn 
parishii,  Eriogonum  ovalifolium  var. 
vineum,  and  Lesquerella  kingii  ssp. 
bernardina).  Moreover,  since  1979.  the 
Forest  Service  has  conducted  surveys  of 
almost  all  ^ound-disturbing  projects  on 
the  San  Bernardino  National  Forest  to 
determine  project  impacts  to  species 
considered  to  be  sensitive  and  has 
performed  botanical  investigatioos  of  at 
least  25  taxa.  The  surveys  have  been 
conducted  on  numerous  substrates  and 
throughout  the  geographic  range  of  the 
San  Bernardino  and  adjacent  National 
Forests,  including  the  San  Bernardino, 
San  Gabriel,  and  San  Jacinto  Mountains. 
While  the  Service  recognizes  that  new 
occuirenoes  may  be  discovered  through 
additional  surveys,  the  body  of 
information  is  adequate  to  proceed  with 
this  listing.  The  Service  aoc^ts  the 
reliability  of  the  surveys  performed  and  . 
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considered  this  information  the  best 
scientific  information  available. 

Issue  4:  Several  commenters  charged 
that  the  Service  ignored  results  of 
propagation  studies  on  Erigeron  parishii 
and  Eriogonum  ovalifolitun  var.  vineum 
performed  by  Rancho  Santa  Ana  Botanic 
Garden  that  indicate  that  1)  the  two 
plants  do  not  require  limestone,  and  2) 
the  plants  are  easy  to  propagate  from 
seeds  and  cuttings.  The  industry 
believes  these  results  show  a  potential 
for  successful  reclamation  after  mining. 

Service  Response:  The  Service  is  fully 
aware  of  the  propagation  efforts  for  two 
of  the  species  [Erigeron  parishii  and 
Eriogonum  ovali folium  var.  vineum)  by 
Rancho  Santa  Ana  Botanic  Garden 
researchers  (Mistretta  1991).  However, 
germination  or  survival  under 
horticultural  conditions  does  not 
accurately  represent  conditions  required 
for  long-term  survival  in  the  wild.  Other 
efforts  to  propagate  Erigeron  parishii 
from  seed  have  met  with  less  success 
(Forest  Service  1992).  The  results  of 
these  studies  are  preliminary  and 
inconclusive,  and  the  long-term 
viability  of  species  under  cultivation  is 
questionable.  In  addition,  the  normal 
life  histories  and  other  habitat 
characteristics  of  substrate  endemics 
typically  are  not  maintained  in 
horticultural  settings. 

The  success  rate  for  salvage  of 
Eriogonum  ovalifolium  var.  vineum 
from  the  Gordon  Quarry  was  less  than 
50  percent  (Forest  Service  1992). 
Although  some  potential  for  reclamation 
with  these  species  after  mining  may 
exist,  the  purpose  of  the  Act  is  to 
conserve  ecosystems  upon  which  listed 
species  depend.  Reintroduction  is  a 
potentially  important  recovery  tool,  but 
it  has  not  been  shown  to  restore  mine 
sites  to  pre-disturbance  conditions  that 
would  ensure  the  long-term  survival  of 
such  plants  and,  therefore,  does  not 
preclude  the  need  to  list  the  species. 

Issue  5:  Several  commenters  were 
concerned  that  important  information 
-concerning  the  potential  for  reclamation 
of  mined  ates  was  not  included  in  the 
proposal.  They  claim  that  three  of  the 
plants  (Astragalus  albens.  Erigeron 
parishii,  and  Eriogonum  ovalifolium 
var.  vineum]  are  opportimistic.  weedy 
intruders,  or  invaders.  As  evidence,  they 
cited  the  Barrows  surveys  that 
dociunent  populations  occurring  on 
roadbeds,  roadcuts,  and  quarry  beaches. 
They  also  state  that  accompanjing  notes 
indicate  populations  in  these  disturbed 
habitats  are  more  vigorous  or  more 
dense  than  those  on  adjacent  pristine 
areas,  and  the  plants  appear  to  tolerate 
light  disturbances^Some  commenters 
indicated  that  old  roadbeds,  roadcuts. 
and  old  quarry  benches  constituted 


more  than  "Ughtly  disturbed"  habitat, 
and  that  the  plants  in  bet  can 
recolonize  heavily  disturbed  sites.  One 
commanter  stated  that  "the  efiects  of 
mining  as  a  possible  positive  influence" 
had  not  been  coD«dered. 

Semce  Response:  The  Service  did  not 
reference  Astrogaius  albens.,  Erigeron 
parishii,  and  Eriogonum  ovalifolium 
var.  vineum  growing  on  old  roadbeds, 
roadcuts,  and  quarry  benches  because, 
in  most  cases,  these  plants  did  not 
constitute  independent  self- 
perpetuating  populations,  but  rather 
scattered  individuals  that  had  dispersed 
into  disturbed  habitat  from  adjacent 
populations  on  undistiu-bed  habitat.  The 
Forest  Service  has  noted  that  Eriogonum 
ovalifolium  var.  vineiun  and  Erigeron 
parishii  have  colonized  infrequently 
used  roads  at  three  sites,  and  small 
quarries  at  two  sites,  each  of  which  is 
less  than  1  hectare  (2  acres)  in  size,  have 
been  abandoned  for  20  to  25  years,  and 
had  small  patches  of  native  vegetation 
left  within  them  at  the  time  of  mining. 
In  contrast,  no  colonization  by  any  of 
the  five  plants  has  been  observed  in  the 
larger  quarries.  Furthermore.  Forest 
Service  surveys  at  the  Right  Star  site  for 
Astragalus  albens  indicate  that  the 
mean  density  of  individuals  in 
disturbed  areas  is  significantly  lower 
than  that  in  adjacent  undisturbed  areas 
(137  versus  679  per  acre)  (Forest 
Service,  in  litt.,  1992). 

Initial  flushes  of  recolonization  by 
plants  may  occur  in  response  to  Ught 
and  very  intermittent  disturbance.  The 
mechanism  under  which  recoloniaation 
occurs  and  its  role  in  the  long-term 
survival  of  the  five  species  is  unknown. 
Research  on  recolonization  may  indicate 
that  the  species  can  recolonize  areas  to 
aid  in  their  long-term  survival. 
However,  data  do  not  indicate  that  these 
plants  have  extensive  recolnnization 
capabilities.  Heavily  distu.-Df.d  sites, 
(i.e.,  those  stripped  to  bediock  with 
little  residual  fine-textured  substrates, 
and  with  ab  nearby  islands  of  native 
vegetation  from  which  plants  can 
recolonize)  do  not  show  any  levels  of 
successful  recolonization. 

Several  recent  reports  document 
Erigeron  parishii  occurring  on  tailing 
slopes  (Brown,  in  litt..  1992).  Recent 
observations  by  an  interagency 
reclamation  review  team  that  visited  all 
four  current  quarry  operations  on  the 
north  slope  of  the  San  Bernardino 
Mountains  found  that  Salsola  sp. 
(Russian  thistle)  was  the  most  prevalent 
plant  on  tailing  slopes  and  road  berms 
(Forest  Service  1992).  Erigeron  parishii 
or  the  other  taxa  under  discussion  on 
even  "lightly  disturbed"  sites  may  or 
may  not  represent  independent  self- 
perpetuating  populations. 


Issue  6:  Several  cammenters  stated 
that  a  lack  of  understanding  of  mining 
operations  has  led  to  a  pcematuie 
conclusion  about  the  impact  of  mining 
on  plant  habitat  One  commenter  noted 
that  a  block  of  mining  claims  does  not 
represent  the  actual  area  that  would  be 
disturbed  during  mining  operations. 
Brown  (in  litt.,  1992),  who  recently 
remapped  the  geology  of  the  San 
Bernardino  quadrangle  in  collaboration 
with  USGS,  stated  that  about  2  percent 
of  the  Umestone  in  the  San  Bernardino 
Mountains  is  of  commercial  value  and 
would  be  subject  to  mining  within  the 
next  75  years.  The  remaining  limestone 
vtdll  not  be  mined,  Ihtwigh  virtually  ail 
of  it  is  under  claim. 

Servj'ce  Response:  The  impact  of 
mining  on  plant  habitat  is  not  restricted 
to  the  quarry  site  itself,  but  includes  loss 
of  habitat  through  overburden  (materials 
that  need  to  be  removed  to  reach  the 
underlying  limestone,  as  well  as  the 
low-grade  limestone  that  is  current}y 
not  being  marketed)  dumping,  tailing 
dumping,  road  construction  (including 
sidecasting),  and  exploratory  mining 
activity,  which  may  constitute  a  surface 
disturbance  several  times  the  size  of  the 
quarr\'.  Additional  biological  valvtes  of 
the  habitat  may  be  lost  through  habitat 
fragmentation,  alteration  of  hydrology, 
and  an  increase  in  airtxjme  particulates 
that  may  depress  pollinator  success. 

Aside  from  whether  the  extent  of 
primary  and  secondary  impacts  of 
mining  on  plant  habitat  are  being 
accurately  assessed,  the  threat  that 
exists  to  plant  habitat  from  the  mere 
presence  of  mining  claims  must  be 
considered.  According  to  the  Mining 
Law  of  1872  (30  U.S.C.  22  et  seq.].  a 
claimholder  must  have  a  sincere  intent 
to  mine,  in  fact,  a  claim  can  be  legally 
seized  by  another  party  if  the  original 
claimholder  is  shown  not  to  meet  this 
requirement.  No  mechanisms  are 
currently  available  to  Federal  land 
management  agencies  making  regulatory 
decisions  to  protect  sensitive  natural 
resources  on  lands  that  are  under  claim. 
This  situation  is  discussed  more 
thoroughly  under  Factor  D  below. 

Issue  7:  A  few  commenters  stated  that 
the  Endangered  Species  Act  addresses 
species,  and  not  varieties  or  subspecies. 
Therefore,  if  the  range  of  the  three 
species  (Enogonum  ovalifolium, 
Lesquerella  hngh,  and  Oxytheca 
parishii),  which  includes  the  Sierra 
Nevada  Mountains,  the  desert  moimtain 
ranges,  Oregon,  and  Nevada,  is 
considered,  none  of  the  varieties  or 
subspecies  of  these  three  plants  could 
be  considered  eadan^red  under  the 
Act. 

Service  Response:  Section  3(15)  of  the 
Act  states  that  "The  terra  "species" 
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includes  any  subspecies  of  fish  or 
wildlife  or  plants.  *  *  *"  In  response  to 
concerns  from  the  Smithsonian 
Institution  that  the  definition  included 
subspecies  but  not  varieties,  the  Service 
published  regulations  on  April  26, 1978 
(43  FR  17912)  that  discussed  common 
use  of  both  terms  by  botanists  and 
recognized  plant  "varieties"  as 
equivalent  to  "subspecies"  and, 
therefore,  "species,"  as  defined  by  the 
Act. 

Issue  8:  A  few  commenters  thought 
that  the  five  taxa  do  not  meet  the 
definition  of  "endangered"  according  to 
the  Act.  Similar  comments  stated  that 
the  taxa  are  so  "regenerative"  and  so 
common  they  could  never  be 
endangered,  farmers  in  Lucerne  Valley 
have  been  trying  to  eradicate  Astragalus 
albens  for  years  without  success,  the 
California  Department  of  Fish  and  Game 
has  not  listed  these  taxa  as  rare,  and  the 
only  reason  the  taxa  were  being 
proposed  for  listing  was  to  satisfy  the 
California  Native  Plant  Society  lawsuit 
agreement. 

Service  Response:  Although 
additional  siuvey  data  and  information 
on  threats  posed  to  the  five  plant  taxa 
by  mining  were  presented  to  the 
Service,  none  of  the  information 
contradicted  the  Service's  contention 
that  the  five  taxa  are  threatened  by 
mining  and  other  potential  impacts  in 
the  San  Bernardino  Mountains  (see 
Factor  A  in  Summary  of  Factors 
Affecting  the  Species).  In  fact,  a  report 
submitted  on  behalf  of  the  mining 
industry  (TMC  1992)  confirmed  the 
limited  distribution  of  these  five  taxa. 
For  example,  in  the  TMC  report,  the 
greatest  increase  in  population  size  for 
any  of  the  five  taxa  surveyed  amounted 
to  less  than  2  percent  for  Eriogonum 
ovalifolium  var.  vjneum  and  occurred 
primarily  within  the  currently  known 
range  of  the  plant.  Thus,  the  Service  has 
concluded  that  the  distribution  of  the 
five  species  was  sufficiently  well  known 
prior  to  the  proposed  listing,  and  has 
not  significantly  changed  with 
additional  survey  results.  The  comment 
concerning  the  commonness  of 
Astragalus  albens  in  Lucerne  Valley  is 
evidertly  a  case  of  mistaken  identity;  A. 
albens  has  never  been  recorded  from  the 
Valley. 

The  procedures  for  designating 
species  as  threatened  or  endangered  are 
outhned  in  section  4(a)(1)  of  the  Act  and 
promulgated  regulations  (50  CFR  part 
424).  As  discussed  earUer  in  this  rule. 
Federal  action  on  several  of  these  taxa 
began  as  early  as  1975.  While  the 
California  Native  Plant  Society  lawsuit 
settlement  may  have  accelerated  the  rate 
at  which  California  plant  species  have 
been  proposed  for  listing,  the  suit  does 


not  change  the  standards  by  which 
species  are  evaluated  for  potential 
listing.  Moreover,  preparation  of  the 
proposal  was  essentially  completed 
prior  to  the  California  Native  Plant 
Society  settlement  agreement.  Although 
the  State  has  not  pursued  listing  any  of 
these  taxa,  the  California  Department  of 
Fish  and  Game  has  clearly  stated  its 
support  for  the  listing  of  all  five  taxa 
and  has  provided  a  substantial  amount 
of  information  to  the  Service  that  was 
used  in  preparation  of  this  final  rule. 

Based  upon  information  the  Service 
has  received  regarding  the  status  and 
distribution  of  these  five  species, 
including  data  iwm  the  Forest  Service. 
The  Nature  Conservancy,  local 
botanists,  private  consultants,  and 
mining  industry,  the  Service  believes 
that  the  listing  of  these  plants  is 
warranted.  The  Service  finds  that 
Astragalus  albens,  Eriogonum 
ovalifolium  var.  vineum,  Lesquerella 
kingii  ssp.  bernardina,  and  Oxytheca 
parishii  var.  goodmaniana  are  in  danger 
of  extinction  throughout  all  or  a 
significant  portion  of  their  ranges  and, 
therefore,  fit  the  definition  of 
endangered  as  defined  in  the  Act. 
Erigeron  parishii  has  the  vddest  range 
and  largest  niunber  of  populations  of  the 
species  proposed  herein  for  listing; 
moreover,  several  populations  are 
known  to  occiir  on  non-carbonate 
substrttes  that  are  not  under  claim. 
However,  a  large  portion  of  its  range  is 
imder  mining  claims,  and  only  the 
population  at  the  Bums  Reserve 
currently  has  any  permanent  protection. 
Therefore,  it  is  likely  to  become 
endangered  in  the  foreseeable  future 
and  fits  the  definition  of  threatened  as 
defined  in  the  Act. 

Issue  9:  Several  commenters  stated 
that  the  effects  of  drought  on  the  plants 
had  not  been  considered  in  the 
proposal,  implying  that  the  plants 
would  not  be  considered  rare  if  surveys 
were  performed  during  non-drought 
years  when  the  species  were  more 
abundant.  One  commenter  felt  that  the 
effects  of  drought  should  be  studied  and 
quoted  Rupert  Bameby  who,  when 
describing  Astragalus  albens,  wrote 
"*  *  *  in  years  of  low  rainfall,  *  *  * 
the  populations  become  decimated  or 
even  annihilated  except  for  dormant 
seeds.  In  the  first  spring  after  a  drought 
of  several  seasons  duration,  whole 
colonies  of  young  plants  can  be  found 
in  prolific  flower  •   *  *"{Barneby 
1964). 

Service  Response:  It  is  well  known 
that  drought  will  reduce  both  vigor  and 
abundance  of  annual  as  well  as  short- 
lived or  herbaceous  perennial  species. 
In  the  same  sentence  that  was  quoted 
above,  Rupert  Bameby  wrote  that 


"*  *  •  the  plants  flower  precociously; 
and  a  good  proportion  of  them  are 
probably  monocarpic,  especially  in 
years  of  low  rainfall  *  *  *"  (Bameby 
1964).  Monocarpic  plants,  those  which 
flower  and  fiiiit  once  and  then  die,  may 
be  particularly  subject  to  the  vagaries  of 
climate,  especially  in  regions  that  are 
typically  arid.  Seed  for  these  plants  may 
persist  in  the  soil  for  years  before 
favorably  climatic  conditions  allow  for 
successful  seedling  germination  and 
establishment.  This  habit  points  out  the 
need  to  maintain  undisturbed  habitat  for 
the  plants  to  accommodate  the  "boom 
and  bust"  cycles  in  population  sizes. 
While  the  Service  agrees  that  it  would 
be  interesting  to  study  the  effects  of 
drought  on  the  fluctuations  in  plant 
population  sizes,  the  ranges  of  all  five 
plants  under  discussion  are  small  and 
their  habitat  currently  receives  little 
protection.  Reference  to  the  effects  of 
drought  on  Astragalus  albens  and 
Lesquerella  kingii  ssp.  bernardina  is 
included  in  this  mle  in  the  Background 
section  and  under  Factor  E  in  the 
Summary  of  Factors  Affecting  the 
Species. 

Sununary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  Lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Erigeron  parishii  Gray 
(Parish's  daisy),  Eriogonum  ovalifolium 
Nuttall  var.  vineum  (Small)  A.  Nelson 
(Cushenbury  buckwheat).  Astragalus 
albens  Greene  (Cushenbury  mi  Ik- vetch), 
Lesquerella  kingii  Wats.  ssp.  bernardina 
(Munz)  Munz  (San  Bernardino 
Mountains  bladderpod),  and  Oxytheca 
parishii  var.  goodmaniana  Ertter 
(Cushenbury  oxytheca)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  All 
five  species  proposed  for  listing  are 
restricted  primarily  to  carbonate  and 
adjacent  carbonate/graniUc  substrates 
occupied  by  pinyon-juniper  woodland 
on  the  northern  side  of  the  San 
Bernardino  Mountains.  The  imminent 
and  primary  threat  facing  these  species 
is  the  ongoing  destmction  of  the 
carbonate  substrates  on  which  they 
grow  by  activities  associated  with 
limestone  mining,  including  direct 
removal  of  mined  materials,  disposal  of 
overburden  on  adjacent  unmined 
habitat,  and  road  construction. 
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AddUiooal  tlueats  t&  their  habitat 
iiicluda  off-highway  vehicle  use.  uiban 
development  near  the  cominunity  of  Big 
Bear,  development  o£  a  ski  run,  and 
energy  development  projects. 

The  first  burst  of  mining  activity  in 
the  San  Bernardino  Mountains  occurred 
.  in  the  1860s  with  the  discovery  of  gold 
in  Holcomb  Valley.  Historically,  gold 
was  extracted  both  by  underground 
mining  and  by  placer  mining.  Only 
small-scale  and  weekend  prospecting 
for  gold  continues  today.  However, 
gold-bearing  alluvium  in  Hokomb 
Valley  has  a  low  to  medium  potential 
for  development  in  the  future,  and  a 
good  potential  exists  for  a  large  gold 
extraction  operation  in  the  Blackhewk 
area  (Forest  Service  1988).  Several  silver 
mines  we're  also  in  operation  during  the 
late  18008  in  Cushenbury  Canyon  and 
near  Blackhawk  Mountain. 

Limestone  is  considered  a  locatable 
mineral,  as  are  gold  and  silver,  and. 
therefore,  is  open  to  claim  under  the 
1872  mining  law.  Virtually  all  of  the 
approximately  13,210  hectares  (32,620 
acres)  of  carbonate  substrates  within  the 
San  Bernardino  Mountains  are  currently 
under  claim*  Recent  calculations  by 
Brovra  [in  litt.,  1992)  break  down  the 
13,210  hectares  (32,620  acres)  into 
component  substrates  as  follows:  4.040 
hectares  (9,980  acres)  of  dolomite  (30.6 
percent),  7,910  hectares  (19,530  acres)  of 
limestone  (59.9  p)ercem);  and  1,260 
hectares  (3.110  acres)  mixed  limestone 
and  dolomite  (9.5  percent). 

Most  of  the  currently  mined  limestone 
is  being  processed  by  four  operations 
that  are  located  along  the  brae  of  the 
north  slope  of  the  mountains.  Because 
of  the  limited  availability  of  limestone 
in  the  western  United  States,  those 
claims  currently  not  imder  production 
are  still  being  maintained  either  in 
anticipation  of  a  future  market,  as  a 
means  of  keeping  claims  from  being 
mined  by  competing  companies,  or  in 
anticipation  of  leasing  out  claims  for  the 
extraction  of  other  valuable  minerals. 
In  the  surrounding  Lucerne  Valley 
raining  district,  the  first  limestone 
mines  started  operation  in  the  1940s; 
the  current  annual  production  of 
limestone  is  approximately  3,3  million 
tons  (Forest  Service  1988).  Annual 
production,  however,  typically 
represents  only  the  fraction  of  material 
that  is  trucked  off  the  mine  site  as 
product.  The  ratio  of  distv^bed  material 
to  product  material  may  range  from  1:1 
up  to  more  than  5:1.  Forest  Service 
records  indicate  that  ratios  at  Riverside 
Cement  (Parting between  1972  and  1977 
ranged  from  4.9:1  to  13:1.  and  averaged 
7.1:1.  A  1986  calculation  for  the  same 
operator  placed  the  ratio  at  6.7:1  (Forest 
Service  1986).  Thus,  based  on  the  1988 


pcodoction  of  3.3  million  tens  of 
limestone  and  a  5:1  ratio  of  disturbed 
material  to  limestone.  16.5  million  tons 
of  waste  material  would  be  geneiated.  A 
typical  mine  site  consists  of  an  opea  pit 
or  terraced  pit,  haul  roads  for  hauling 
the  blasted  rock  to  a  proceaaing  plant, 
and  the  procesung  plant  itseli,  wkich 
sorts  and  crushes  Ae  material.  The 
overburden  is  redistributed  in  piles  on 
site.  In  the  fatiue,  less  low-^ade 
limestone  will  be  left  onsite  as  the 
market  for  limestone  products  changss. 
The  direct  impacts  to  four  of  the  &ve 
plants  from  limestMia  mining  include 
the  removal  and  destruction  of 
individuals  and  habitat  from  mining, 
the  construction  of  haul  roads,  and  the 
deposition  of  overinodai  piles  on  top  of 
currently  occupied  ludatat  Certain 
operations  tar^ting  pharmaceutical 
grade  limestone  tend  to  create  a  higher 
ratio  of  exploratory  roads  and  access 
roads  relative  to  the  size  of  the  quarrv 
operations  since  those  deposits  are 
smaller. 

Aside  from  impacts  associated  with 
gold  and  limestone  mining,  several 
species  are  potentially  threatened  by 
destruction  of  habitat  by  other  activities. 
Sand  and  gravel  is  currently  being 
mined,  and  a  new  operation  has  been 
proposed  for  several  washes  on  the 
lower  desert-feeing  slopes  that  may 
impact  at  least  one  occurrence  of 
Erigeron  parishii  (TMC  1989).  Urban 
development  has  encroached  upon 
several  occurrences  of  Lesquerelia  idngii 
ssp.  bernardina  near  Big  Bear  Qty  and 
threatens  to  encroach  upon  an 
occurrence  of  Erigeron  parishii  near 
Pioneertown.  The  proposed  addition  of 
a  downhill  ski  run  to  the  ski  area  on  the 
north  side  of  Sugarlump  Ridge  may 
eliminate  portions  of  an  occurrence  of 
Lesquerelia  kingii  ssp.  bermuriina. 

Other  impacts  include  the  destruction 
of  individuals  and  habitat  through 
increased  off-highway  vehicle  and  other 
recreational  use  that  departs  from  roads 
built  for  mining  assessment  work  as 
well  as  abandoned  mine  roads.  The 
Forest  Service  has  proposed 
construction  of  two  new  sections  of  the 
integrated  off-highway  vehicle  system; 
these  vi'ill  potentially  impact 
populations  of  all  taxa  except 
Lesquerelia  kingii  ssp.  bernardina. 

Since  pubHcation  of  the  proposal  to 
list  the  five  taxa,  initial  proposals  for 
two  energy  developments  have  been 
received  by  the  Forest  Service.  A 
proposed  hydroelectric  generation 
plant,  which  includes  the  use  of  an  old 
mine  quarry  to  hold  water  and  new 
ground  disturbance  for  construction  of 
water  delivery  pipelines,  would  Ukely 
negatively  affect  papulations  of  all  Bve 
taxa  except  LesquernHa  kingii  ssp. 


bernardina.  A  115-kiiowlt  poweriine 
proposed  for  construction  tiutxigh 
Cushenbiuy  Canyon  may  affect  Erigeron 
parishii,  Eriogoimm  tmihfolfam  var. 
vineum,  Astragaius  aibens,  and 
Oxytheca  parishii  var. ,    odmartiana. 

Because  the  locatiOT  ..i  the  five  plants 
is  tied  primarily  to  the  location  of 
carbonate  deposits,  it  is  useful  to 
discuss  threats  relative  to  the  primary 
plant  population  centers.  A  description 
of  the  primary  population  centers  of  the 
five  plaiits  and  the  dueats  in  each  area 
follows. 

The  westentmost  occurrences  of  two 
of  the  plants  under  discussion  (Erigeron 
parishii  and  Eriogonum  ovaiifoHum  var. 
vineum]  are  in  the  vicinity  of  White 
Mountain,  an  outcrop  that  rises  to  2,100 
meters  (6,900  ft)  in  elevation  above  the 
desert  community  of  Lucerne  Valley. 
The  third  Ingest  of  the  lin»e»tone  mines 
is  located  here,  with  an  aimual 
production  of  approximately  500.000 
tons.  The  proximity  of  occurrences  of 
Erigeron  parishii  and  Eriogonum 
ovalifolium  var.  vinewn  to  current 
mining  operations  indicates  that  these 
plants  occurred  on  the  mining  site,  but 
have  been  extirpated  from  it.  The 
westernmost  populations  of  these  two 
species  will  soon  be  eliminated  under  a 
recently  approved  mining  plan  of       * 
operations.  As  compensation  for  this 
imjact.  the  County  of  Saa  Bernardino 
has  directed  the  mining  company  to 
sponsor  horticultural  studies  and 
experimental  leseeding  on  reclaimed 
portions  of  the  miiw  site. 

Approximately  7.5  km  (6  miles)  to  the 
east  of  White  Mountain,  the  north  side 
of  Holcomb  Valley  drops  off  abruptly 
into  Furnace  Canyon.  Habitat  for 
Erigeron  parishii  and  Eriogonum 
ovalifolium  var.  vineum  was  removed 
by  quarry  operations,  including  the 
construction  of  haul  roads  and  the 
dumping  of  overburden  at  these  quarry 
sites,  which  were  primarily  atnadoned 
prior  to  1974-  In  the  areas  adjacent  to 
the  quarry  sites,  populatimis  of  Erigeron 
parishii.  Eriogonum  ovaiifohum  var. 
vineum,  and  Astragalus  aibens.  portions 
of  which  have  been  ehminated,  are  still 
found.  A  proposed  hydroelectric 
generation  plant  would  use  one  of  the 
abandoned  quarries.  If  the  proposed 
hydroelectric  plant  is  approved,  new 
disturbance  associated  with  the  profect 
would  likely  disturb  habitat  for  Erigeron 
parishii,  Eriogonum  ovalifolium  vm-. 
\ineum.  Astragalus  aibens,  and 
Oxytheca  parishii  var.  goodmaniana. 

The  second  largest  operating 
limestone  mine,  with  an  annual 
production  of  800,000  tons,  is  operatmg 
in  the  vicinity  of  Marble  Canyon,  a  few 
miles  east  of  Furnace  Canyon.  A  recent 
expansion  of  one  overburden  pile  is 
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eliminating  a  sizable  population  of 
Astraealus  albens. 

*Six  Kilometers  (4  miles)  to  the  east  of 
Furnace  Creek  is  tbe  deeply  incised 
Cushenbury  Canyon.  The  mining 
operation  located  at  this  site  has  an 
annual  production  of  2,000,000  tons  of 
Umestone,  the  largest  of  the  four 
currently  operating  limestone  mines. 
Erigeron  parishii.  Eriogonum 
ovalifoUum  var.  vineum,  and  Astragalus 
albens  are  found  on  the  rocky  slopes 
surrounding  Cushenbury  Canyon.  A 
number  of  populations  have  already 
been  negatively  affected  by  mining  and 
road  construction.  Up  luitil  several 
years  ago,  dust  from  the  crushing 
op>eration  was  settling  on  the  slopes 
downwind  from  the  operation.  The 
resultant  and  still  present  crust  that 
formed  on  the  slopes  is  thought  to  have 
inhibited  the  growth  and  siuvival  of  a 
number  of  plant  species,  including 
populations  of  Erigeron  parishii. 
Eriogonum  ovalifoUum  var.  vineum,  and 
Astragalus  alkens.  A  population  of 
Oxytheca  parishii  var.  goodmaniana, 
one  of  the  most  restricted  of  the  five 
taxa  under  discussion,  was  also 
rediscovered  in  this  area  in  1978.  The 
species  was  not  searched  for  in  a  1990 
survey  at  this  location  due  to  continuing 
drou^t  conditions.  A  few  populations 
of  Erigeron  parishii  are  foimd  on 
alluvial  substrates  below  the  mouth  of 
Cushenbury  Canyon.  A  recent  proposal 
to  mine  these  alluvia  for  sand  and  gravel 
would  threaten  these  populations. 

Erigeron  parishii,  Eriogonum 
ovalifoUum  var.  vineum,  and  Astragalus 
albens  occur  3.2  km  (2  miles)  to  the  east 
of  Cushenbiuy  Canyon  on  Blackhawk 
Mountain,  which  rises  to  an  elevation  of 
2,000  meters  (6.700  ft).  Historically, 
gold  and  silver  were  mined  near 
Blackhawk  Mountain.  New  gold  mining 
activity  using  cyanide  heap-leach 
methods  has  been  proposed  for  the 
north  slope  of  Blackhawk  Mountain, 
although  to  date  only  exploratory 
drilling  has  been  done.  Blackhawk 
Mountain  currently  supports  one  of  the 
best  assemblages  of  the  carbonate 
endemic  species.  Old  roads  bisect  the 
habitat,  but  the  lack  of  limestone  mining 
has  left  much  of  the  landscape  intact. 
Creek  drainage,  another  dozen 
occurrences  of  these  three  species  are 
scattered  along  Nelson  Ridge  and  an 
uimamed  ridge  that  flank  Long  Valley 
for  a  distance  of  approximately  6.4  kin 
(4  miles).  No  active  mining  is  currently 
found  along  the  Helendale  Fault,  though 
historic  mining  may  have  affected 
certain  occurrences,  and  some 
assessment  work  is  currently  being 
done. 

Above  Lone  Valley,  the  main  fork  of 
Arrastre  Creek  slowly  climbs  for  another 


6.4  km  (4  miles)  towards  the  Rose  Mine 
Valley-Tip  Top  Mountain  area. 
Scattered  occurrences  of  Eriogonum 
ovalifolium  var.  vineum  are  found  along 
this  stretch.  Some  of  the  densest  stands 
of  Eriogonum  ovalifolium  var.  vineum 
have  been  bisected  by  motorcycle  and 
jeep  trails  near  Rose  Mine  Valley 
(Kranti  1979b);  such  use  of  the  area 
continues. 

Farther  south  and  east,  the  tributaries 
of  Arrastre  Creek  run  off  the  north  and 
west  slopes  of  Tip  Top  Moimtain,  which 
rises  to  an  elevation  of  2,000  meters 
(6,700  ft).  On  the  south  and  east  side  of 
Tip  Top  Mountain,  tributaries  flow  into 
the  Rattlesnake  Canyon  drainage.  Along 
this  drainage  is  another  cluster  of 
occurrences  oi  Erigeron  pdrishU  and 
Eriogonum  ovalifolium  var.  vineum. 
Significant  new  populations  of 
Oxytbaca  parishii  var.  goodmaniana 
were  located  by  Forest  Service  surveys 
in  1992  near  Tip  Top  Mountain  and 
nearby  Mineral  Mountain.  The 
easternmost  occurrences  for  Oxytheca 
parishii  var.  goodmaniana  and 
Eriogonum  ovalifolium  var.  vineum 
occur  a  few  miles  east  of  Tip  Top 
Mountain.  Historic  mining  has  affected 
Erigeron  parishii  and  Eriogonum 
ovalifolium  var.  vineum;  Krantz  (1979b) 
noted  that  a  dirt  road  leading  to  an 
abandoned  quarry  had  bisected  habitat 
for  both  plants.  Erigeron  parishii  may  be 
able  to  tolerate  some  disturbance,  as 
evidenced  by  its  occufrence  along 
roadsides,  while  Eriogonum  ovalifolium 
var.  vineum  remains  absent  from 
roadsides  in  this  area  (Krantz  1979a, 
1979b).  Off-road  vehicle  traffic  currently 
adversely  impacts  plants  in  this  area. 

About  24  km  (15  miles)  south  and  east 
of  Tip  Top  Mountain,  the  mountains 
give  way  to  the  broad  alluvial  fans  of  the 
upper  desert.  Near  Bums  Reserve  and 
Pioneertown,  a  few  disjunct  occurrences 
of  Erigeron  parishii  are  found.  The 
Bums  Reserve  is  protected  by  the  State 
of  California  through  the  auspices  of  the 
Natural  Reserve  System  of  the 
University  of  California.  The 
Pioneertown  site  has  been  proposed  for 
urban  development.  The  Nature 
Conservancy  has  secured  a  voluntary 
agreement  with  the  landownier  to 
protect  the  Erigeron  parishii  at  this  site. 

Scattered  patches  of  carbonate 
substrate  occur  outside  the  main  belt 
that  traverses  the  San  Bernardino 
Mountains.  On  the  east  end  of  Bertha 
Ridge,  north  of  Bear  Valley,  several 
small  patches  of  Lesquerella  kingii  ssp. 
bernardina  and  Eriogonum  ovalifolium 
var.  vineum  occur.  These  populations 
are  adjacent  to  the  community  of  Big 
Bear  and  are  subject  to  impacts 
associated  with  urban  development. 
Surveys  by  Myers  and  Barrows  (1988) 


indicated  that  several  occurrences  of 
Lesquerella  kingii  ssp.  bemardina  have 
been  reduced  in  size  since  the  previous 
surveys  were  performed  in  1980  (Wilson 
and  Bennett  1980). 

At  the  northern  edge  of  Holcomb 
Valley,  Oxytheca  parishii  var. 
goodmaniana  is  found  near  an  old  gold 
mine  site.  A  low  to  moderate  potential 
exists  for  the  reactivation  of  mining 
activity  in  this  area  in  the  future, 
depending  on  the  price  of  gold  (Forest 
Service  1988). 

On  the  north-facing  slope  of 
Sugarlump  Ridge  on  the  soxuh  side  of 
Bear  Valley,  several  large  populations  of 
Lesquerella  kingii  ssp.  bemardina  were 
recently  discovered.  Several  of  these 
populations  may  be  affected  by  the  - 
proposed  expansion  of  a  downhill  ski 
area  (Michael  Brandman  &  Associates 
1990). 

In  siunmary,  virtually  all  of  the 
carbonate  substrates  where  these  five 
species  occxu-  are  imder  claim  and 
subject  to  being  mined  or  are  threatened 
by  other  disturbance.  The  only  sizable 
carbonate  substrates  not  under  claim  are 
located  on  the  south  side  of  Bear  Valley 
near  Sugarlump  Ridge.  Those  claims 
that  are  not  currently  being  mined  are 
being  maintained  either  in  anticipation 
of  expanding  operations  once  current 
quarry  supplies  are  depleted  (as  a  means 
of  keeping  competing  companies  from 
mining  the  claims)  or  in  anticipation  of 
leasing  the  claims  for  the  mining  of 
other  valuable  minerals. 

All  five  taxa,  except  Erigeron  parishii. 
are  limited  mainly  in  distribution  to 
carbonate  substrates  within  a  4G-km  (25- 
mile)  range  along  the  primarily  northern 
slopes  of  the  San  Bernardino   . 
Mountains.  The  range  of  the  five  taxa 
overlap  for  the  most  part,  but  Erigeron 
parishii  extends  to  the  southeast  another 
16  km  (10  miles).  Although  Erigeron 
parishii  is  found  primarily  on  carbonate 
substrates,  several  occurrences  are  on 
non-carbonate  substrates.  The  five 
species  occur  on  lands  under  mining    • 
claim  or  on  lands  that  have  been 
patented,  which  subjects  them  to  habitat 
destruction.  Other  activities,  such  as  off- 
highway  vehicle  recreation, 
urbanization,  development  of  a  ski  run, 
and  energy  development  projects, 
threaten  to  alter  or  destroy  habitat  for, 
as  well  as  the  limited  niunber  of 
occurrences  of,  these  five  species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  tJiese  species  are 
not  presently  sought  after  by  collectors, 
they  are  vulnerable  to  taking  because  of 
their  limited  distribution.  Some  plant 
taxa  have  become  vulnerable  to 
collecting  by  curiosity  seekers  as  a 
result  of  increased  publicity  following 
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listing.  The  increased  public  attention 
could  potentially  increase  their 
desirability,  thereby  increasing  the 
threat  of  collection. 

C.  Disease  or  predatipn.  No  data  exist 
to  substantiate  whether  or  not  disease 
threatens  any  of  the  plants.  The  seed 
capsules  of  Lesquerella  kingii  ssp. 
bernardina  were  observed  to  have  been 
broken  open  by  unknown  seed 
predators  at  one  of  the  Big  Bear 
occurrences  (C.  Rutherford,  U.S.  Fish 
and  Wildlife  Service,  and  M.  Lardner, 
U.S.  Forest  Service,  pers.  obs.,  1990}.  It 
is  unknovm  whether  seed  predation 
would  affect  the  viability  of  the  species. 
In  the  vicinity  of  Round  Mountain, 
several  occurrences  of  Astragalus  albms 
are  known  to  occur  within  a  grazing 
allotment  administered  by  the  Bureau  of 
Land  Management  (BLM).  The  effects  of 
cattle  grazing  on  this  species  have  not 
yet  been  investigated. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  All  five  plants 
are  on  List  IB  of  the  California  Native 
Plant  Society,  indicating  that,  in 
accordance  with  chapter  10,  sec.  1901  of 
the  California  Department  of  Fish  and 
Game  Code,  they  are  eligible  for  State 
hsting.  If  State  listing  were  pursued,  the 
Native  Plant  Protection  Act  and  the 
California  Endangered  Species  Act 
would  prohibit  the  "take"  of  State-listed 
plants  (Fish  and  Game  Code  chapter  10. 
sec.  1908,  and  chapter  1.5,  sec.  2080), 
but  would  not  protect  the  plants  from 
taking  via  habitat  modification  or  land 
use  change  by  the  landowner.  After  the 
California  Department  of  Fish  and  Game 
notifies  a  landowner  that  a  State-listed 
plant  grows  on  his  or  her  property,  State 
law  requires  only  that  the  landowner 
notify  the  agency  "at  least  10  days  in 
advance  of  changing  the  land  use  to 
allow  salvage  of  such  plant"'  (chapter 

10,  sec.  1913).  Ahhough  these  State 
laws  provide  a  measure  of  protection  to 
the  species,  they  are  not  adequate  to 
protect  the  species  in  all  cases. 
Numerous  activities  do  not  fall  under 
the  piUTiew  of  this  legislation,  such  as 
certain  projects  proposed  by  the  Federal 
government  and  projects  falling  under 
State  statutory  exemptions.  Where 
overriding  social  and  economic 
considerations  can  be  demonstrated, 
these  laws  allow  project  proposals  to  go 
forward,  even  in  cases  where  the 
continued  existence  of  the  species  may 
be  jeopardized  or  where  adverse 
impacts  are  not  mitigated  to  the  point  of 
insignificance. 

About  20  to  25  percent  of  the 
occurrences  of  Erigeron  parishii  and  1 5 
to  20  percent  of  the  occurrences  of 
Eriogonum  ovali folium  var.  vineum 
occur  on  private  land.  The  mining  of 
limestone  on  private  land  is  under  the 


jurisdiction  of  the  county  of  San 
Bernardino,  which  is  responsible  for 
administering  regulations  in  accordance 
with  the  California  Environmental 
Quality  Act  and  the  Cahfomia 
Endangered  Species  Act.  The  county 
has  included  terms  and  conditions  in 
the  granting  of  certain  operating  permits 
that  have  directed  the  applicants  to 
undertake  efforts  to  restore  the  habitat 
and  reintroduce  Erigeron  parishii  and 
Eriogonum  ovalifolium  var.  vineum  to 
the  site.  Recently,  the  county  included 
a  permit  condition  for  the  expansion  of 
an  overburden  pile  that  required  the 
applicant  to  designate  preserve  areas 
with  the  concurrence  of  the  California 
Department  of  Fish  and  Game  and  the 
Service.  One  population  of  Erigeron 
parishii  occurs  on  land  owned  by  the 
University  of  California  at  the  Bums 
Pinyon  Reserve;  no  activities  are 
currently  planned  that  would  affect  the 
population.  The  remainmg  occurrences 
of  these  two  species,  as  well  as  almost 
all  the  occurrences  of  the  other  three 
species  are  primarily  on  lands  managed 
by  the  Forest  Service  and,  to  a  lesser 
degree,  by  BLM. 

Several  laws  enacted  by  Congress  and 
regulations  promulgated  to  implement 
them  address  surface  management  of 
Federal  lands,  including  mining,  but 
they  provide  hmited  protection  for 
natural  resources.  For  instance,  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976  (43  U.S.C.  1701  et 
seq.),  as  amended,  was  passed  to 
provide  policy  for  "the  management, 
protection,  development,  and 
enhancement"  of  public  lands  managed 
by  BLM.  Section  302  of  FIPMA.  which 
addresses  management  of  use, 
occupancy,  and  development  of  public 
lands,  states"*   •   *  the  Secretary  shall, 
by  regulation  or  otherwise,  take  any 
action  necessary  to  prevent  uimecessary 
or  undue  degradation  of  the  lands  '  (43 
U.S.C.  1732  (b)).  Unnecessary  or  undue 
degradation  is  defined  to  mean  surface 
disturbance  greater  than  that  which 
would  normally  result  by  a  prudent 
operator  taking  into  account  the  effects 
of  mining  operations  on  other  resources 
(43  CFR  3809.(>-5(k)).  The  policy  of 
FLPMA  as  expressed  by  regulation  is 
that  a  person  has  a  statutory  right  to 
mine  certain  Federal  lands  (43  CFR 
3809.0-6).  Mining  operations  that 
exceed  5  acres  in  extent  and  certain 
other  defined  operations  require  a  plan 
of  operations  that  must  be  approved  by 
BLM  (43  CFR  3809.1-4.  1-6).  However, 
prior  to  approval  of  the  plan,  BLM  must 
evaluate  the  action  with  respect  to  any 
species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat  if  any. 


Federal  agencies,  such  as  BLM.  arp 
required  to  (1)  confer  informally  with 
the  Service  on  any  action  that  is  likely 
to  jeopardize  the  continued  existence'of 
a  proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat,  or  (2)  enter 
into  formal  consultation  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  result  in  destruction  or 
adverse  modification  of  critical  habitat 
However,  Federal  agencies  are  not 
required  to  implement  Service 
recommendations  for  proposed  specif  s 
or  proposed  critical  habitat.  Therefore, 
although  FLPMA  affords  some  general 
protection  in  that  resources  other  than 
mining  interests  must  be  considered  bv 
an  operator,  the  protections  afforded 
listed  species  pursuant  to  section  7  of 
the  Endangered  Species  Act  are  not 
required  to  be  implemented  unless 
listing  takes  place.  Thus,  listing  affords 
additional  protection  to  these  particular 
species. 

Additionally,  section  601  of  FLPM.^ 
specifically  addresses  management  of 
pubhc  lands  wiLhin  the  California 
Desert  Conservation  Area,  which 
includes  all  BLM  lands  where  four  of 
the  five  plants  occur  (except  LesquereUn 
kingii  ssp.  bernardina)  (43  U  S.C.  1781! 
The  purpose  of  this  section  is  "to 
provide  for  the  immediate  and  future 
protection  and  administration  of  the 
public  lands  in  the  Cahfomia  desert 
within  the  framework  of  a  program  of 
multiple  use  and  sustained  yield,  and 
the  maintenance  of  environmental 
quality"  (43  U.S.C.  1781).  Multiple  use 
is  defined,  in  part,  to  mean  "the 
management  of  the  public  lands  and 
their  various  resource  values  so  that 
they  are  utilized  in  the  combination  that 
will  best  meet  the  present  and  future 
needs  of  the  American  people  .      .  '  (43 
U.S.C.  1702(c)).  The  concept  of  multiple 
use  includes  the  "hamionious  and 
coordinated  management  of  the  various 
resources  without  permanent 
impairment  of  the  .  .  .  quahty  of  the 
environment  with  consideration  being 
given  to  the  relative  values  of  the 
resources  .  .  ."  (Id.). 

Section  1781  of  FLPMA  states  that  the 
use  of  these  desert  resources  should  be 
provided  for  in  a  multiple  use  and 
sustained  yield  management  plan  (43 
U.S.C.  1781(a)(4)).  These  resources 
specifically  include  "certain  rare  and 
endangered  species  of  wildhfe,  plants, 
and  fishes  .  .  .  Iwhichj  are  seriously 
threatened  by  inadequate  Federal 
management  authority,  and  pressures  of 
increased  use  .  .  ."  (43  U.S.C. 
1781(a)(3)).  As  a  result,  the  Secretary  of 
the  Department  of  the  Interior  is 
directed  to  prepare  and  implemen:  a 
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long-tenn  plan  for  the  "management, 
use.  deveioiMnant,  and  protection"  of 
the  lands  within  this  Conservation  Area 
(43  U.S,C  1781(d)).  This  plan  is  to  take 
into  account  multiple  use  and  sustained 
yield,  and  provide  for  resource  use  and 
development,  whidi  is  to  include 
"maintenance  of  environmental  quality, 
rights-of-tiray.  and  mineral 
development"  (Id.).  So  even  though 
FLF^wlA  may  contain  language  to  protect 
the  hve  plant  species  to  a  certain  degree 
through  the  maintenance  of 
environmental  quality,  FLPMA  v^as 
written  to  provide  for  multiple  use. 
Such  use  does  not  necessarily  elevate 
the  needs  of  these  species  over  other 
public  land  uses.  Indeed,  regulations 
promulgated  to  implement  certain 
provisions  of  FLPMA  provide  for  the 
approval  of  mining  if  the  appropriate 
Federal  ofBcial  has  complied  with  the 
section  7  consultation  provisions  of  the 
Endangered  Species  Act  (43  CFR 
3809.1-6(a)(5)).  However,  the 
protections  afforded  listed  species 
pursuant  to  section  7  of  the  Endangered 
Species  Act  are  not  required  t«  be 
implemented  unless  Usting  takes  place. 
Therefore,  Usting  affords  another  layer 
of  protection  to  these  species. 

Similar  regulations  nave  been 
promulgated  for  National  Forest  System 
lands  (36  CFR  part  228)  so  that  mining 
"shall  be  conducted  so  as  to  minimize 
adverse  environmental  impacts  on 
National  Forest  System  surface 
resources"  (36  CFR  228.8).  Although 
these  regulations  do  not  specifically 
require  compliance  with  section  7  of  the 
Endangered  Species  Act  as  a 
prerequisite  to  approval  of  a  mining 
plan  of  operations,  the  Act  requires 
Service  consultation  for  any  action  the 
Federal  action  agency  authorizes,  funds, 
or  carries  out  (16  U.S.C.  1536)  that  may 
affect  a  federally  listed  species. 
Therefore.  Forest  Service  approval  of  a 
mining  plan  of  operations  would  require 
section  7  compUaik:e,  which  would 
afford  additional  protection  to  Listed 
plant  species. 

The  Forest  Service  has  attempted  tu 
reduce  impacts  of  mining  within 
carbonate  plant  habitat.  As  early  as 
1977.  the  Forest  Service  recognized  four 
of  the  plants  (all  but  Oxytheca  parishii 
var.  goodmaniana]  as  "sensitive 
species;"  Oxytheca  parishii  var. 
goodmaniana  was  added  to  its  list  of 
sensitive  species  in  1990.  The  Forest 
Service  has  worked  with  the  mining 
companies  to  minimize  impacts  to  the 
plants  since  at  least  1987  (Forest 
Service,  in  UtL.  1992).  In  the 
Management  Plan  for  the  San 
Bemairdino  National  Forest  (Forest 
Service  1988).  the  Forest  Service 
''^commended  conserving  at  least  two- 


thirds  of  the  existing  populations  for 
three  of  the  taxa  (Erigeron  parishii, 
Eriogonum  ovaUfohum  var.  vineum,  and 
Astmgaius  albens)  in  perpetuity  by 
establishing  refugia  for  conserving 
selected  occurrences  of  these  five  plants 
as  part  ef  a  regional  conservation  plan. 
In  addition,  all  of  the  habitat  for 
Lesquetella  king^i  ssp.  bemardina  was 
reconmiended  for  protection.  This 
would  entail  securing  refugia  sites 
either  by  withdrawal  from  mineral  entry 
or  by  transferring  claim  rights.  To  date, 
the  Forest  Service  has  hosted  several 
interagency  meetings  to  develop 
strategies  to  implement  this  forest 
management  plan  direction  by 
ideatifying  criteria  for  refuge  design  and 
strategies  for  establishing  a  minerals 
withdiawal.  A  draft  habitat  management 
guide  for  the  carbonate  plants  is 
expected  to  be  released  within  several 
years.  However,  approval  and 
implementation  of  recommended 
actions  may  not  take  place  for  several 
years  subsequent  to  release  of  the  guide. 

In  response  to  the  proposal.  Brown  [in 
lift.,  1992)  has  claimed  that  the  actual 
amount  of  limestone  to  be  mined  in  the 
foreseeable  future  (defined  as  75  years) 
is  only  2  percent  of  the  existing  surface 
expression  of  limestone  deposits  in  the 
San  Bernardino  Mountains.  The  1872 
mining  law  states  that  claimholders 
must  have  an  actual  intent  to  mine.  The 
Service,  therefore,  must  assiune  that  all 
claims  ere  being  held  with  the  intent  to 
mine.  One  industry  representative  cited 
two  reasons  why  claimholders  would 
not  relinquish  claims  even  if  no  future 
mining  were  intended.  First,  it  would 
prohibit  a  competing  company  from 
mining  the  mineral  resource.  Secondly, 
the  claims  could  be  mined  for  strategic 
minerals  other  than  limestone.  The  1872 
mining  law  does  not  include  a 
mechanism  for  volimtary 
relinquishment  of  a  claim  or  transfer  of 
a  claim  to  a  third  party  for  the  purposes 
of  resource  conservation  even  if  a 
claimhoider  wished  to  do  so.  Once  it 
was  proven  that  the  third  party  had  no 
intent  to  mine,  the  claim  could  legally 
be  seized  by  other  mining  interests  (Bill 
Tilden,  Pfizer,  Inc.,  pers.  comm.,  1992). 

The  surface  management  of  public 
lands  under  U.S.  mining  laws  (43  CFR 
part  3809)  requires  BLM  to  process 
applications  to  "patent"  mining  claims 
on  all  Federal  lands.  BLM  has  reported 
that  since  the  proposal  to  list  the 
carbonate  plants  was  published,  it  has 
received  an  increase  in  patent 
applications  submitted  by  industry 
claimholders  with  claims  ocairring 
within  the  range  of  the  five  carbonate 
plants  (Mike  Ford,  geologist,  formerly 
BLM.  pers.  conmi..  1992).  One  indu^r>' 
representative  has  indicated  that 


changes  in  the  1872  mining  law  will 
require  that  the  cost  of  the  reqtiired 
annual  assessment  wroik  per  8-hectare 
(20-acre)  claim  ($100)  be  paid  as  a  fee 
directly  to  BLM.  rather  than  performed 
as  on-the-ground  assessment  work.  This 
may  provide  additional  incentive  to 
claimholders  to  patent  claims  to  avoid 
the  increase  in  out-of-pocket  costs  for 
the  annual  assesnnent  work.  An 
increase  in  the  number  of  claims  being 
patented  could  remove  these  lands  from 
continued  Federal  jurisdiction.  The 
elimination  of  Federal  jurisdiction 
becomes  important  regarding  protection 
of  plants  because  of  the  reduced 
protection  afiorded  by  the  Endangered 
Species  Act  for  plants  oo  private  lands. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Populations  consisting  of  a  small 
number  of  individuals  always  &ce  the 
possibility  of  stochastic  extinction  (i.e.. 
extinction  due  to  random  events, 
including  fire,  flood,  drought,  landslide, 
disease,  or  predation).  The  total  amount 
of  annual  precipitation,  as  well  as  the 
timing  of  such  precipitation,  may  be 
crucial  for  seedling  germination  and 
subsequent  establishinent  A  significant 
drop  in  the  size  of  Lesquerella  kingii 
ssp.  bemardina  populations  in  the 
Bertha  Ridge  area  between  1980  and 
1988  (from  25,000  to  15,000 
individuals)  may  be  in  part  due  to 
several  years  of  drought  conditions. 
Conversely,  the  high  amount  of 
precipitation  received  during  March 
1992  may,  in  part,  account  for  the 
increased  number  of  Astragalus  albens 
individuals  observed  during  1992 
surveys  compared  to  the  number  found 
in  previous  surveys.  Such  fluctuations 
in  population  sizes  diould  be  expected, 
but  at  the  same  time  emphasize  the  need 
to  maintain  in  situ  seedbanks  on 
suitable  habitat  Moreover,  drought- 
stressed  plants  can  become  vulnerable 
to  additional  damage  from  pathogens  or 
insects.  The  risk  of  stochastic  extinction 
for  A.  albens  and  Oxytheca  parishii  var. 
goodmaniana,  ««diich  currently  consist 
of  fewer  than  10,000  individuals  each, 
is  considered  high. 

The  Service  has  carefolly  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  £aced  by 
these  five  species  in  determining  to 
issue  this  final  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
Eriogonum  ovalifoUum  var.  vineum. 
Astragalus  albens,  Lesquerella  kingii 
ssp.  bemardina,  and  Oxytheca  parishii 
var.  goodmaniana  as  endangered. 
Destruction  of  tlieir  habitat  by  activities 
associated  with  limestone  mining,  sand 
and  gravel  mining,  o£f-road  vehicle  and 
other  recreational  use.  and  energy 
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development  projects,  as  well  as  their 
vulnerability  to  stochastic  events, 
exposes  these  four  plant  species  to  the 
danger  of  extinction  throughout  all  or  a 
significant  portion,  of  their  ranges.  These 
species  thus  fit  the  Act's  definition  of 
endangered.  While  Erigeron  parishii 
faces  the  same  threats  as  the  other  four 
species,  it  has  the  widest  range  of 
distribution;  at  least  a  few  populations 
within  the  range  of  the  species  occiu-  at 
locations  with  non-carbonate  substrates, 
which  are  not  currently  under  mining 
claim.  Therefore,  the  preferred  action  is 
to  list  Erigeron  parishii  as  threatened. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximiun  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  for 
Eriogonum  ovalifolium  var.  vineum. 
Astragalus  albens,  Lesquerella  kingii 
ssp.  bemardina,  Oxytheca  parishii  var. 
goodmaniana.  and  JErigeron  parishii  is 
not  presently  prudent.  The  publication 
of  critical  habitat  descriptions  and  maps 
required  for  critical  habitat  designation 
would  increase  the  degree  of  threat  to 
these  plants  from  possible  take  or 
vandalism,  and  could  contribute  to  their 
decline.  The  listing  of  species  as  either 
endangered  or  threatened  publicizes  the 
rarity  of  the  plants  and  can  make  these 
plants  attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants.  All 
appropriate  Federal  agencies  and  local 
planning  agencies  have  been  notified  of 
the  location  of  these  species  and 
importance  of  protecting  their  habitat. 
Protection  of  these  species'  habitat  will 
be  addressed  through  the  recovery 
process  and  potentially  through  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 
plants  is  not  prudent  at  this  time;  such 
designation  Ukely  would  increase  the 
degree  of  threat  from  vandalism, 
collecting,  or  other  human  activities. 

Available  Conservation  Measures 

Conservation  measiires  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 


be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Populations  of  all  five  plant  species 
occur  in  large  part  on  Federal  land. 
Erigeron  parishii,  Eriogonum 
ovalifolium  var.  vineum,  and  Astragalus 
albens  occur  on  land  managed  by  the 
San  Bernardino  National  Forest  and  the 
Cahfomia  Desert  District  of  BLM. 
Lesquerella  kingii  ssp.  bemardina  and 
Oxytheca  parishii  var.  goodmaniana 
occur  primarily  on  land  managed  by  the 
San  Bernardino  National  Forest.  Federal 
activities  potentially  impacting  one  or 
more  of  the  five  plants  and  likely  to 
trigger  formal  consultation  under 
section  7  of  the  Act  include  the 
approval  of  mining  plans  of  operations; 
approval  of  mining  reclamation  plans; 
construction  of  recreational  facilities, 
such  as  off-highway  vehicle  trails  and 
the  ski  run;  rights-of-way  for  various 
activities  including  access  to  mining 
claims  and  energy  development 
corridors;  and  grazing  allotments.  The 
patenting  of  mining  claims  are 
processed  by  BLM;  however,  legal 
opinions  differ  as  to  whether  this 
process  can  be  considered  a  Federal 
activity  subject  to  section  7  of  the 
Endangered  Species  Act.  The  Army 
Corps  of  Elngineers  (Corps)  will  have 
permitting  authority  as  described  under 
section  404  of  the  Clean  Water  Act  for 
construction  of  a  hydroelectric  power 
plant  and  a  sand  and  gravel  mining 
operation  being  proposed  for  the 
Cushenbury  Springs  area.  By  regulation, 
nationwide  or  individual  permits 
cannot  be  issued  where  a  federally 
listed  endangered  or  threatened  species 
would  be  affected  by  a  proposed  project 
without  first  completing  formal 
consultation  pursuant  to  section  7  of  the 
Endangered  Species  Act.  In  addition, 
construction  of  the  hydroelectric  power 


plant  most  likely  will  require  the 
approval  of  the  Federal  Energy 
Regulatory  Commission  and  thus 
require  formal  consultation. 

"The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62,  and  17.63  for  endangered  plants 
and  17.71  and  17.72  for  threatened 
plants  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  applv 
to  all  listed  plants.  With  respect  to  the 
five  carbonate  endemics  from  southern 
Cahfomia,  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Act,  implemented 
by  50  CFR  17.61  and  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce;  or  to 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction,  or  remove, 
cut,  dig  up,  damage  or  destroy  listed 
plants  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation, 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Seeds  from 
cultivated  specimens  of  threatened 
plant  species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62, 17.63,  and  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  and  threatened 
plant  species  under  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  five  plant  species  are  not  common 
in  cultivation  or  in  the  wild.  Requests 
for  copies  of  the  regulations  on  plants 
and  inquiries  regarding  them  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181  (telephone  503/231-6241. 
facsimile  503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildhfe  Service  has 
determined  that  an  Environmental 
Assessment,  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determinalinn 
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was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

References  Gted 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  VentiuB  Field 
OfGce  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  rule  is 
Constance  Rutherford.  U.S.  Fish  and 
Wildlife  Service,  Ventura  Field  Office, 
2140  Eastman  Avenue,  Suite  100, 


Ventura.  California  93003  (805/644- 
1766). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


PART  17— {AMEMOEO] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  fbllows: 

Anthority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  9&- 
625. 100  Sut  3500:  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  plant  families  indicated,  to  the  List 
of  Endangered  and  Threatened  Plants: 

§17.12    Endangered  and  threatened  ptents. 

*        *        *        •        • 

(h)  •  •  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Status      When  listed 


Criticai 
hat>itait 


Special 
rules 


Asteraceae— Aster  famly: 


Erigemn  parishH Parish's  daisy  U.S.A.  (CA) T 


Brassicaceae— Mustard  fam- 
ily: 


LesquereHa    kkigii   ssp.    San    Bernardino    Mountains    U.S.A.  (CA) 
bemardina.  bladderpod. 


548 


NA 


NA 


548 


NA  NA 


Fabaoeae — Pea  family: 

Astragalus  abens Cushentxiry  mill^-vetch U.S.A.  (CA) 


Po»ygonaceae— Buckwheat 
famitf: 


548 


NA  NA 


Eriogonum      ov^ifoliuw    Cushentxjry  buckwheat U.S.A.  (CA) 

war."viheom. 


Oxytheca    parisNI    var.    Cushenbury  oxytheca U.S.A.  (CA) 

goodirnaniana 


548 


548 


NA 


NA 


NA 


NA 


Dated:  August  3, 1994. 
MoUie  H.  BMttie. 

Director.  U.S.  Fish  and  Wildlife  Sen-ice. 
[FR  Doa  94-20790  Filed  S-23-94;  8:45  ami 
eiLUNO  CODE  49H-S6-^ 


Wednesday 
August  24.  1994 


i.    S      « 


t     S      a 


Part  IV 

Department  of 
Transportation 

Federal  Railroad  Administration 


49  CFR  Part  209 

Remedial  Actions  Reporting;  final  Rute 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  209 

[Doolwt  No.  RSEP-7,  Notice  No.  2] 

RM2130-AA85 

Remedial  Actions  Reporting 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  Rule. 

SUMMARY:  FRA  is  amending  its  railroad 
safety  enforcement  regulations  to 
require  railroads  to  report  actions  taken 
to  remedy  certain  alleged  violations  of 
law.  If  a  railroad  receives  notice  from  an 
FRA  or  State  safety  inspector  that  (i)  the 
inspector  is  recommending  that  a  civil 
penalty  be  assessed  for  an  alleged 
violation  of  law  and  (ii)  that  a  remedial 
actions  report  must  be  submitted,  the 
railroad  shall  report  to  the  inspector  the 
actions  that  it  took  to  remedy  the 
alleged  violation.  In  such  a  case,  the 
railroad  is  required  to  submit  the 
remedial  actions  report  within  30  days 
after  the  end  of  the  month  in  which  the 
raihoad  received  the  notice.  The  rule 
also  provides  that  if  appropriate 
required  remedial  actions  cannot  be 
taken  by  the  railroad  within  such  30-day 
period,  it  shall  submit  to  the  inspector 
(i)  a  written  explanation  of  the  reasons 
for  any  delay  and  (ii)  a  final  report  upon 
completion  of  the  remedial  actions. 
EFFECTIVE  DATE:  This  final  rule  will  be 
effective  January  1, 1995. 
ADDRESSES:  Any  petition  for 
reconsideration  should  reference  Docket 
No.  RSEP-7,  Notice  No.  2,  arid  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration;  400  Seventh 
Street  SW.,  Room  8201,  Washington. 
D.C. 20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  English,  Director,  Office  of 
Safety  Enforcement  (RRS-10),  FRA. 
Office  of  Safety.  400  Seventh  Street. 
S.W.,  Washington,  D.C.  20590 
(telephone  number:  202-366-9252),  or 
David  H.  Kasminoff,  Trial  Attorney 
(RCC-30),  FRA,  Office  of  Chief  Counsel, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590  (telephone  number:  202- 
366-0635). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  18, 1993,  FRA  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
part  209,  entitled  "Railroad  Safety 
Enforcement  Procedures,"  by  revising 


§  209.3  and  adding  a  new  "Subpart  E — 
Reporting  of  Remedial  Actions."  The 
proposed  Subpart  E  prescribed  reporting 
procedures  for  railroads  notified  by  an 
FRA  car  State  safety  inspector  both  that 
assessment  of  a  civil  penalty  would  be 
recommended  against  them  for  their 
alleged  noncompliancerwith  the  Federal 
railroad  safety  laws  and  that  a  remedial 
actions  report  must  be  submitted  to  the 
inspector.  58  FR  33595. 

In  a  study  released  on  July  31, 1990 
(GAO/RCED-90-194),  the  General 
Accounting  Office  (GAO)  concluded 
that  FRA  had  no  assurance  that 
railroads  were  correcting  problems 
identified  in  FRA's  routine  inspections 
because  there  were  no  requirements  that 
railroads  respond  in  writing  to  indicate 
that  an  identified  defect  had  been 
repaired.  The  GAO  report  acknowledged 
that,  aven  in  the  absence  of 
requirements  to  report  corrective 
actions,  railroads  voluntarily  responded 
in  writing  to  FRA  concerning  most  track 
and  signa^defects  indicating  that 
corrective  actions  have  been  taken.  For 
example,  in  1986  through  1988  FRA 
identified  about  361.000  track  defects, 
for  which  approximately  320,000,  or  89 
percent,  had  a  railroad  response 
recorded  in  the  "Action"  and  "Date" 
columns  of  the  railroad's  copy  of  the 
Track  Inspection  Report.  In  the  same 
period,  FRA  identified  about  35.000 
signal  defects,  for  which  approximately 
30,000,  or  86  percent,  had  a  railroad 
response  recorded  in  the  "Action"  and 
"Date"  columns  of  the  railroad's  copy  of 
the  Signal  and  Train  Control  Inspection 
Report. 

The  GAO  report  further  noted  that, 
although  some  railroads  also  reported 
corrective  actions  for  equipment  and 
operating  practices  defects,  FRA 
maintained  no  record  of  these  written 
responses  and  that  FRA  did  not 
reinspect  in  every  case  to  verify  the 
correction  of  a  safety  defect.  The  GAO 
recommended  that  FRA  establish  an 
effective  inspection  follow-up  program 
that  would  include  (i)  requiring 
railroads  to  report  actions  taken  on  FRA 
inspection  findings,  (ii)  determining 
what  reinspection  levels  are  needed  to 
ensure  that  railroads  are  responding  to 
inspection  findings,  and  (iii)  assessing 
civil  penalties  for  failure  to  report 
corrective  actions. 

On  September  3,  1992,  the  President 
signed  into  law  the  Rail  Safety 
Enforcement  and  Review  Act  (RSERA). 
Pub.  L.  102-365,  106  Stat.  972,  which 
mandated  in  §  3  the  issuance  of  rules 
requiring  submission  of  remedial 
actions  reports.  On  July  5, 1994,  the 
general  and  permanent  provisions  of  the 
RSERA  and  of  all  the  other  Federal 
railroad  safety  laws  were 


simultaneously  repealed,  reenacted 
without  substantive  change,  and 
recodified  as  positive  law  in  title  49  of 
the  U.S.  Code  by  Public  Law  103-272. 
See  H.R.  Rep.  No.  103-180. 103d  Cong., 
1st  Sess.  (1993).  Section  3  of  the  RSERA 
provided  as  follows: 

(a)  Regulations. — The  Secretary  of 
Transportation  (hereafter  in  this  Act 
refened  to  as  the  "Secretary")  shall 
issue  regulations  to  require  that  any 
railroad  notified  by  the  Secretary  that 
assessment  of  a  civil  penalty  will  be 
recommended  for  a  failure  to  comply 
v«th  a  provision  of  the  Federal  railroad 
safety  laws,  as  such  term  is  defined  in 
section  212(e)  of  the  Federal  Railroad 
Safety  Act  of  1970  (45  U.S.C.  441(e]).  or 
any  rule,  regulation,  order,  or  standard 
issued  under  such  provision,  shall 
report  to  the  Secretary,  within  30  days 
after  the  end  of  the  month  in  which 
such  notification  is  received,  actions 
taken  to  remedy  that  failure. 

(b)  Explanation  of  Delay. — 
Regulations  issued  imder  subsection  (a) 
shall  provide  that,  if  appropriate 
remedial  actions  cannot  be  taken  by  a 
railroad  within  such  30-day  period, 
such  railroad  shall  submit  to  the 
Secretary  an  explanation  of  the  reasons 
for  any  delay. 

(c)  Schedule  for  Regulations. — The 
Secretary  shall — (1)  within  9  months 
after  the  date  of  enactment  of  this  Act, 
issue  a  notice  of  proposed  rulemaking 
for  regulations  to  implement  this 
section;  and  (2)  within  2  years  after  the 
date  of  enactment  of  this  Act,  issue  final 
regulations  to  implement  this  section. 

49  U.S.C.  20111(d),  formerly  codified 
at  45  U.S.C.  437  note.  As  recodified  at 
49  U.S.C.  20111(d),  the  section  now 
reads  as  follows: 

(d)  Regulations  Requiring  Reporting  of 
Remedial  actions. — (1)  The  Secretary 
shall  prescribe  regulations  to  require 
that  a  railroad  carrier  notified  by  the 
Secretary  that  imposition  of  a  civil 
penalty  will  be  recommended  for  a 
failure  to  comply  with  this  part,  chapter 
51  or  57  of  this  title,  or  a  regulation 
prescribed  or  order  issued  under  any  of 
those  provisions,  shall  report  to  the 
Secretary,  not  later  than  the  30th  day 
after  the  end  of  the  month  in  which  the 
notification  is  received — 

(A)  actions  taken  to  remedy  the 
failure;  or 

(B)  if  appropriate  remedial  actions 
cannot  be  taken  by  that  30th  day,  an 
explanation  of  the  reasons  for  the  delay. 

(2)  The  Secretary— 

(A)  not  later  than  June  3, 1993,  shall 
issue  a  notice  of  a  regulatory  proceeding 
for  proposed  regulations  to  carry  out 
this  subsection;  and 
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(B)  not  later  tiun  September  3, 1994, 
shall  prescribe  final  regulations  to  carry 
out  this  subsection. 

The  Secretary  has  delegated  these 
rulemaking  responsibilities  to  the 
Federal  Railroad  Administrator.  49  CFR 
1-49  (c).  (d).  (0.  (g).  (mj.  (s).  (ee),  (gg). 
and  iitfemal  delc^tions. 

The  term  "FedecaJ  railroad  saiiety 
laws"  io  §  3  of  the  RSERA  means  the 
provisions  of  law  that  as  a  result  of 
recodificatioQ  are  now,  geoefally.  at  49 
U.S.C  subtitle  V.  part  A  or  49  U.S.C. 
chap.  51  or  57  and  the  rules, 
regulatioos.  orders,  and  standards 
issued  under  any  of  those  provisions. 
See  Pub.  L.  103-272  (1994).  Before 
recodi£catioa.  these  statutory 
provisions  were  contained  in  the 
foHou'ing  statutes;  (i)  the  Federal 
Railroad  Safety  Act  of  1970  (Safety  Act) 
(49  U.S.C.  20101-20117.  20131.  20133- 
20141. 20143,  21301, 21302,  21304. 
21311.  24902,  and  24905.  and  §§  4a))(l). 
(i).  and  (tj  of  Pub.  L.  103-272,  formerly 
codified  at  45  \3JS.C  421.  431  etseq.); 
(ii)  the  Hazardous  Materials 
Transportation  Act  (Hazmat  Act)  (49 
U.S.C.  5101  et  seq..  formerly  codified  at 
49  App.  U.S.Q  1801  etseq.y,  (iii)  the 
Sanitary  Food  Tmnsportation  Act  of 
1990  (SFTA)  (49  U.S.C.  5713.  formerly 
codified  at  49  App.  U.S.C.  2801  (note)); 
and  those  laws  transferred  to  the 
jurisdiction  of  the  Secretary  of 
Transportation  by  subsection  (eMD,  12). 
and  (BKA)  of  section  6  of  the 
Department  of  Transportation  Act  (DOT 
Act),  as  in  effect  on  June  1, 1994  (49 
U.S.C.  20302.  21302.  20701-20703. 
20305.  20502-20505.  20901.  20902.  and 
80504.  formerly  codified  at  49  App. 
U.S.C  1655(e)(1).  (2).  and  (6)(A)).  49 
U.S.C.  20111  and  20109.  formerly 
codified  at  45  U.S.C.  437  (note)  and 
441(e).  Those  laws  transferred  by  the 
DOT  Act  include,  but  are  not  limited  to. 
the  foliovnng  statutes:  (i)  the  Safety 
Appliance  Acts  (49  U.S.C.  20102.  20301, 
20302.  20304.  21302.  and  21304, 
formerly  codified  at  45  U.S.C.  1-14, 16); 
(ii)  the  Locomotive  Inspection  Act  (49 
U.S.C.  20102.  20701-20703,  21302,  and 
21304.  formeriy  codified  at  45  U.S.C. 
22-34):  (iii)  the  Accident  Reports  Act 
(49  U.S.C  20102.  20701.  20702.  20901- 
20903,  21302.  21304.  and  21311, 
formerly  codified  at  45  U.S.C.  36-43); 
(iv)  the  Hours  of  Service  Act  (49  U.S.C. 
20102,  21101-21107.  21303.  and  21304. 
formeriy  codified  at  45  U.S.C.  61-64b); 
and  (v)  the  Signal  Inspection  Act  (49 
use.  20102.  20502-20505.  20902. 
21302.  and  21304.  formerly  codified  at 
49  App.  U.S.C  26). 

FRA  performs  its  safety  inspections  in 
order  to  monitor  and  enforce 
complianoe  with  the  Federal  railroad 
sofety  laws  by  all  entities  subject  to  its 


jurisdiction,  not  simply  by  railroads. 
The  entities  themselves  still  retain 
ultimate  responsibility  for  detecting, 
repairing,  and  avoiding  violations  of 
those  laws.  Nevertheless,  the  reporting 
requirement  will  assist  FTIA  in 
monitoring  follovrup  actions  by 
railroads  with  respect  to  conditions 
sufficiently  serious  to  warrant  possible 
future  civil  penalty  actions. 

If  an  FRA  inspector,  State  inspector 
participating  in  investigative  and 
surveillance  acti\ities  under  49  CFR. 
Part  212,  or  other  duly  authorized 
official  perfonning  a  railroad  safety 
inspection  (hereinafter  referred  to 
collectively  as  "FRA  Safety  Inspector") 
determines  that  a  railroad  has  not 
complied  with  a  provision  of  the 
Federal  railroad  safety  laws  and  if  the 
inspector  decides  to  recommend  the 
assessment  of  a  ci\-il  penalty  against  the 
railroad  for  the  noncompliance,  the 
inspector  will  first  prepare  an 
inspection  report.  This  report  includes 
the  following  information:  the  name  of 
the  FRA  Safety  Inspector,  his  or  her 
identification  number,  the  report 
number,  the  name  and  job  title  of  the 
railroad  representative  ser\'ed  with  the 
report,  the  railroad's  name  and 
computer  code,  the  railroad  division 
and  subdivision  (if  applicable),  and  the 
inspection  report  d^te.  Further,  the 
inspection  report  also  indicates  if  the 
FRA  Safety  Inspector  has  checked  the 
box  specifying  "Violation 
Recommended."  If  a  violation  is 
recommended,  the  FRA  Safety  Inspector 
will  prepare  a  violation  report  including 
a  recommendation  for  the  assessment  of 
a  civil  penalty. 

The  central  requirement  of  the  final 
regulations  is  that  any  railroad  receiWng 
notification  on  the  new  version  of  the 
inspection  report  that  (i)  the  FRA  Safety 
Inspector  is  recommending  the 
assessment  of  a  civil  penalty  for  a 
failure  by  that  railroad  to  comply  with 
a  provision  of  the  Federal  railroad  safety 
laws  and  (ii)  a  report  of  remedial  actions 
must  be  filed,  shall  fill  out  the  "Railroad 
Follovrup"  section  of  the  railroad  copy 
of  the  inspection  report.  The  railroad 
must  then  retinn  the  form  to  the 
designated  FRA  Safety  Inspector  within 
30  days  after  the  end  of  the  month  in 
which  such  notification  is  received.  The 
remedial  actions  report  must  include 
the  name  and  job  title  of  the  individual 
completing  the  form  on  behalf  of  the 
railroad  and  indicate  the  date(s)  on 
which  the  remedial  actions  occurred.  A 
copy  of  the  new  inspection  report  on 
which  to  report  to  VRh  remedial  actions 
taken  is  appended  to  this  final  rule. 

Under  uie  terms  of  the  final 
regulations,  the  duty  to  submit  a 
remedial  actions  report  does  not  arise 


merely  upon  notification  that  a 
recommendation  for  the  assessment  of  a 
civil  peoaky  will  be  made  (i.e..  in  the 
box  stating  "Violation  Recommended; ' 
the  word  "yes"  is  selected).  It  arises 
only  if  notification  is  also  provided  to 
the  railroad  on  die  inspection  report    ' 
itself  thaft  aubmission  of  a  remedial 
actions  report  for  that  specific  feilure  is 
required  (i.e..  in  the  box  stating  "Written 
Notification  to  FRA  of  Remedial  Action 
is:"  the  word  "Required"  is  selected). 
Broadly  construed,  under  one 
permissible  interpretation  of  the 
reporting  requirement  of  §  3  of  the 
RSERA.  the  requirement  could  apply  to 
all  violations  for  which  the  assessment 
of  a  civil  penalty  is  recommended.  This 
reading  of  S  3  would,  of  course,  include 
all  violations  involving  physical  defects 
(e.g..  in  track,  equipment,  and  signals) 
where,  absent  remedial  actions,  the 
physical  defect  continues  to  pose  a 
safety  hazard,  e.g.  a  defective  wheel  on 
a  frei^  car.  Howev-er,  this 
interpretation  would  also  include 
violations  involving  a  defect  in  human 
performance,  such  as  permitting  a 
locomotive  engineer  to  work  in  excess 
of  12  hours  in  violation  of  the  Federal 
hours  of  service  laws.  In  that  instance, 
the  excess  service  creates  a  risk  during 
the  period  of  the  excess  service  itself, 
but  does  not  earn,-  a  continuing  threat  to 
safety. 

FRA  concludes  that  the  intent  of 
Congress  in  enacting  §3  of  the  RSERA 
was  to  require  the  reporting  of  remedial 
actions  only  for  a  failure  to  comply  that. 
in  the  judgment  of  the  FRA  Safety- 
Inspector,  could  literally  and 
specifically  be  corrected  by  the  specific 
railroad  notified.  In  other  words,  we 
think  that  Congress  required  remedial 
actions  reports  only  for  violations  that 
could  still  pose  an  ongoing  risk  to  rail 
safety  if  not  corrected  {e.g.,  operation  of 
a  freight  car  that  the  railroad  received 
in  interchange  in  revenue  service  nith  a 
defective  ¥rheel).  In  fight  of  FRA's 
interpretation  of  §  3  of  the  RSERA  and 
in  an  effort  to  develop  meaningful 
compliance  data,  the  final  regulations 
apply  remedial  actions  reporting  to  onlv 
three  general  categories  of  failures  to 
comply  with  a  prtmsion  of  the  Federal 
railroad  safety  laws  for  which  the 
assessment  of  a  civil  penalty  is 
recommended.  The  three  general 
categories  consist  of  (i)  physical  defects. 
(ii)  recordkeeping  and  reporting 
violations,  and  (iii)  filing  violations. 

The  final  regulations  neither  compel 
nor  pvermit  any  affected  railroad  to 
decide  for  itself  whether  a  particular 
recommendation  to  FRA  for  the 
assessment  of  a  civil  penalty  fells  under 
one  of  the  three  general  categories,  and 
thus  resuhs  in  the  need  to  submit  a 
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remedial  actions  report.  Consider,  for 
example,  a  situation  in  which  a  railroad 
is  informed  that  because  of  its  operation 
of  a  box  car  with  a  plain  bearing  box 
having  no  visible  bee  oil,  in  violation  of 
49  CFR  215.107.  a  recommendation  will 
be  made  for  the  assessment  of  a  civil 
penalty.  However,  the  safety  inspector 
neglects  to  include  the  requisite 
notification  on  the  inspection  report 
that  submission  of  a  remedial  actions 
report  is  required.  Although  the 
inspector's  omission  would  not  affect 
the  railroad's  underlying  obligation  to 
pay  any  civil  penalty  assessed  for  the 
substantive  freight  car  violation,  FRA's 
failure  to  provide  the  required 
notification  would,  under  this  rule, 
mean  that  the  railroad  had  no  duty  to 
file  a  remedial  actions  report  regarding 
the  substantive  violation. 

After  a  railroad  returns  the  completed 
remedial  actions  report  to  the  FRA 
Safety  Inspector,  he  or  she  will  first 
determine  if  the  remedial  actions  taken 
were  proper  and  adequate  under  the 
circumstances  of  the  violation.  If  not,  he 
or  she  will  contact  the  representative  of 
the  railroad  who  completed  the  report 
form  to  obtain  additional  information.  If 
necessary,  the  FRA  Safety  Inspector  will 
return  a  deficient  report  to  the 
appropriate  railroad  representative  for 
revision.  Once  the  remedial  actions 
report  is  sufficient,  the  FRA  Safety 
Inspector  will  submit  a  copy  of  this 
report  to  FRA's  Office  of  Chief  Counsel, 
which  may  make  use  of  it  during  the 
penalty  assessment  and  negotiation 
process.  FRA's  Office  of  Safety  will  then 
correlate  the  data  representing  the 
different  types  of  remedial  actions  that 
entities  affected  by  the  reporting 
requirement  have  undertaken.  This 
computerized  data  will  assist  FRA  in 
systematically  targeting  inspections  by 
integrating  available  accident  and  injury 
data  with  inspection  and  compliance 
data,  so  as  to  better  determine  if  affected 
entities  are  minimizing  and  correcting 
safety  problems. 

Under  certain  unusual  circumstances, 
a  railroad  may  be  notified  that 
assessment  of  a  civil  penalty  will  be 
recommended  fora  failure  of  that 
railroad  to  comply  with  a  provision  of 
the  Federal  railroad  safety  laws  unless 
the  company  undertakes  a  specific 
programmatic  response  to  the 
compliance  problem.  In  such  cases, 
although  penalty  action  may  be 
withheld,  it  will  be  treated  as  if  the 
penalty  has  already  been  recommended, 
that  is  submission  of  a  remedial  actions 
report  would  be  required.  Further,  there 
are  instances  where  a  recommendation 
for  the  assessment  of  a  civil  penalty  may 
be  made,  but  later  overturned  by 
regional  officials  for  technical  or  policy 


reasons  or  declined  by  FRA's  Office  of 
Chief  Counsel  for  evidentiary  or  other 
legal  deficiencies.  FRA  considers  the 
phrase  "  *   *   •  that  has  received  written 
notification  *  *  *  from  an  FRA  Safety 
Inspector  both  that  assessment  of  a  civil 
penalty  will  be  recommended  •  •  * 
and  that  it  must  submit  a  remedial 
actions  report  *   *   *  "as  the  triggering 
language  that  requires  a  railroad  to 
report  Its  remedial  actions  to  FRA 
within  30  days  after  the  end  of  the 
month  in  which  such  notification  is 
received.  See  49  CFR  209.405. 

Discussion  of  Comments  and 
Conclusions 

A  total  of  11  responses  were  received 
concerning  the  NPRM.  At  the  public 
hearing  held  in  Washington,  D.C.  on 
October  19, 1993,  six  organizations  were 
represented:  the  Association  of 
American  Railroads  (AAR);  The 
American  Short  Line  Railroad 
Association  (ASLRA);  Consolidated  Rail 
Corporation  (Conrail);  National  Railroad 
Passeneer  Railroad  Corporation 
(Amtrak);  Union  Pacific  Railroad 
Company  (UP);  and  Brotherhood 
Railway  Carmen  Division, 
Transportation  Communications 
International  Union  (BRC).  Prepared 
statements  were  provided  by  the  AAR, 
the  ASplA,  and  the  BRC,  and  written 
comments  were  received  from  the  AAR, 
the  ASLRA.  the  UP,  the  BRC,  the 
American  Public  Transit  Association 
(APT A),  Akzo  Chemicals  Inc.  (Akzo), 
Chemical  Manufacturers  Association 
(CMA),  and  Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA). 
Discussions  follow  with  respect  to  the 
primary  issues  raised  by  the 
commenters.  In  light  of  the  comments 
received,  FRA  has  reconsidered  some  of 
its  proposals. 

1.  Should  the  final  rule  require 
remedial  actions  reports  for  all 
categories  of  failures  to  comply  with 
provisions  of  the  Federal  railroad  safety 
laws  for  which  assessment  of  civil 
penalties  have  been  recommended,  or 
just  for  failures  that  can  literally  and 
specifically  be  corrected? 

The  KfPRM  set  forth  FRA's  belief  that 
the  intent  of  Congress  in  enacting  §  3  of 
the  RSERA  was  to  require  reporting  of 
remedial  actions  only  for  failures  to 
comply  that  could  literally  and 
specifically  be  corrected.  FRA,  however, 
acknowledged  that  one  permissible 
reading  of  the  statute  is  that  remedial 
actions  reports  are  required  for  all 
categories  of  alleged  violations,  and 
encouraged  commenters  to  submit  their 
views  on  FRA's  interpretation  of  §  3  of 
the  RSERA.  Specifically,  FRA  asked  any 
commenter  believing  that  expansive 
reporting  is  required  by  the  statute,  or 


inherently  useful,  to  recommend 
specific  ways  that  generally  responsive 
measures  taken  to  prevent  violations 
similar  to  those  involved  in  completed 
or  past  transactions  could  usefully  be 
reported  to  FRA. 

Five  commenters  agreed  with  FRA's 
position  that  the  rule  should  apply  to 
only  three  general  categories  of  failures 
to  comply  with  a  provision  of  the 
Federal  railroad  safety  laws  for  which 
the  assessment  of  a  civil  penalty  is 
recommended.  The  three  general 
categories  consist  of  (i)  physical  defects, 
(ii)  recordkeeping  and  reporting 
violations,  and  (iii)  filing  violations. 

The  AAR  believed  that  to  require 
more  expansive  reporting  would  expand 
th^  scope  of  the  rule  beyond  FRA's 
statutory  authority,  since  in  §  3(a)  of  the 
RSERA  Congress  ordered  remedial 
actions  reports  only  on  "actions  taken  to 
remedy  that  failure,"  referring  to  the 
particular  "failure"  to  comply  for  which 
a  civil  penalty  would  be  sought.  The 
AAR  also  stated  that  there  is  no  policy 
or  safety  reason  for  FRA  to  expand  the 
scope  of  the  rule  and  that  FRA  already 
has  sufficient  information  available  to 
assist  it  in  allocating  agency  resources. 
The  ASLRA  opined  that  to  require 
reporting  of  actions  not  susceptible  to 
physical  change  or  administrative 
correction  would  be  counterproductive, 
leading  to  unnecessary  paperwork  and 
costs.  The  CMA  believed  that  FRA 
should  be  more  selective  in  determining 
when  a  remedial  actions  report  must  be 
filed  and  that  FRA  Safety  Insf)ectors  (as 
that  term  is  now  defined  in  the  final 
rule)  should  have  discretion  to  decide  if 
safety  concerns  warrant  the  submission 
of  a  report  even  for  failures  involving 
physical  defects,  recordkeeping  and 
reporting  violations,  and  filing 
violations. 

In  contrast,  the  BRC  believed  that 
FRA's  proposed  restrictive  approach 
runs  contrary  to  the  legislative  history 
and  does  not  comport  with 
Congressional  intent,  and  that  Congress 
specifically  intended  to  limit  FRA's 
discretion  in  implementation  of  the 
RSERA.  The  BRC  stated  that  completed 
or  past  transactions  in  violation  of  the 
law  and  regulations  are  not  usually 
isolated  instances,  but  are  indicative  of 
an  ongoing  pattern  of  violations  which 
can  be  remedied  by  additional 
instruction,  education,  or  discipline. 
The  BRC  also  indicated  that  even  if  the 
rule  is  applied  to  all  categories  of 
violations,  remedial  actions  reporting 
would  still  address  only  violations  that 
FRA  Safety  Inspectors  could  confirm 
with  sufficient  evidence  to  warrant  the 
recommendation  of  assessment  of  a  civil 
penalty. 
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While  FRA  disagrees  with  the  AAR's 
conclusion  that  it  would  lack  the 
statutory  authority  to  expand  the  scope 
of  the  rule.  FRA  also  disagrees  with  the 
BRC's  conclusion  that  the  legislative 
history,  including  House  Report  No. 
102-205,  establishes  a  Congressional 
intent  to  subject  all  violations  to  the 
reporting  requirement.  Section  3  of  the. 
RSERA  required  "remedial  actions 
reports  for  "actions  taken  to  remedy  that 
failure"  (emphasis  added),  and  FRA 
concludes  that  Congress  was  referring  to 
actions  taken  to  remedy  the  particular 
"failure"  to  comply  for  which  a  civil 
penalty  would  be  sought  (i.e..  to  the 
specific  instance  that  constituted  a 
violation),  not  to  the  generic  failure  on 
other  occasions  to  comply  with  the 
same  regulatory  or s*'1utory  provision. 

After  careful  consideration  of  all  of 
the  comments.  FRA  has  decided  to 
require  the  reporting  of  remedial  actions 
only  for  failures  to  comply  that  can 
literally  and  specifically  be  corrected,  as 
set  forth  in  the  NPRM.  In  response  to 
the  concerns  raised  by  the  BRC.  FRA 
emphasizes  that  for  violations  involving 
completed  or  past  transactions  that  can 
no  longer  be  remedied  by  the  given 
railroad  (e.g.,  permitting  a  locomotive 
engineer  to  work  in  excess  of  12  hours 
in  violation  of  the  Federal  hours'of 
service  laws  or  offering  a  freight  car  in 
interchange  with  a  defective  wheel  that 
FRA  identified  to  the  receiving  railroad 
as  requiring  repair),  FRA  will  expect  the 
railroad  against  whom  a  civil  penalty  is 
recommended  (or  even  against  whom 
only  a  written  warning  is  issued)  to 
reassess  its  own  overall  policy  and 
attitude  toward  future  compliance,  such 
as  by  reallocating  its  resources  or 
providing  additional  employee  training. 
Moreover,  since  the  civil  penalty  that 
will  be  recommended  is  expected  to 
serve  as  an  incentive  toward  generally 
responsive  actions,  to  require  a  remedial 
actions  report  for  violations  that  can  no 
longer  be  remedied  by  that  railroad 
would  be  superfluous. 

2.  Should  the  reporting  requirement 
apply  to  all  entities  over  which  FRA  has 
enforcement  authority,  e.g.,  shippers  of 
hazardous  materials,  or  just  to 
railroads? 

The  only  two  organizations  that 
commented  on  this  issue  favored  the 
proposed  expanded  coverage  of  the  rule. 
The  BRC  believed  that  expanded 
coverage  would  promote  better 
accountability  and  permit  FRA  to  fully 
monitor  compliance  with  the  law  and 
regulations.  CMA  generally  supported 
the  proposed  reporting  requirement, 
including  exi>ansion  of  the  proposed 
definition  of  "responsible  company"  to 
include  shippers,  if  improved  safety  in 
the  shipment  of  hazardous  materials  by 


rail  can  be  realized.  However.  CMA 
noted  that  a  discussion  of  the  rule's 
economic  impact  on  shippers  was 
omitted  from  FRA's  regulatory  impact 
analysis. 

As  acknowledged  in  the  NPRM.  §  3  of 
the  RSERA  mandated  issuance  of  rules 
requiring  remedial  actions  reports  only 
from  railroads.  FRA  proposed  making 
the  rule  applicable  to  all  persons  other 
than  individuals  under  our  rulemaking 
authority  under  §  202  of  the  Safety  Act. 
in  furtherance  of  our  enforcement 
authority  under  the  Hazardous  Materials 
Transportation  Act.  in  order  to  develop 
more  comprehensive  safety  data,  better 
utilize  jis  limited  resources,  and 
consistently  treat  all  similarly  situated 
violators  of  the  Federal  railroad  safety 
laws. 

FRA  has  reconsidered  its  proposal 
and  decided  to  limit  the  applicability  of 
the  final  rule  to  only  railroads.  First, 
FRA  believes  that  if  Congress  had 
intended  for  all  persons  besides 
railroads  to  be  included  under  §  3  of  the 
RSERA,  Congress  would  have  expanded 
the  scope  of  the  rule.  Second,  FRA  now 
concludes  that  in  most  instances  in 
which  FRA  Safety  Inspectors  choose  to 
cite  shippers  of  hazardous  materials  for 
violations  of  the  Hazardous  Materials 
Regulations,  the  tank  cars  or  shipping 
papers  that  are  the  subjects  of  the  civil 
penalty  recommendations  are  no  longer 
under  the  control  of  the  shipper. 
Accordingly,  the  majority  of  these 
violations  are  for  completed  or  past 
transactions  and  thus  would  not  subject 
shippers  to  the  reporting  requirement 
even  under  the  proposed  expanded 
approach. 

The  shippers  would  still,  however,  be 
expected  to  reevaluate  their  future 
compliance  policies  and  procedures. 
For  example,  a  shipper  receives  written 
notification  bx>m  an  FRA  Safety 
Inspector  that  a  recommendation  for  the 
assessment  of  a  civil  penalty  is  being 
made  pursuant  to  49  CFR  173.29  for 
failure  to  properly  secure  all  of  the 
closures  on  a  residue  tank  car,  but  the 
car  is  found  in  a  rail  yard  hundreds  of 
miles  fit)m  the  shipper's  facility. 
Although  this  failure  would  fall  within 
one  of  the  three  general  categories  of 
correctable  violations,  under  ordinary 
circumstances  the  required  remedial 
actions  (e.g.,  securement  of  the  car's 
closures)  would  be  performed 
exclusively  by  the  railroad.  The  shipper 
might  investigate  the  circumstances 
surrounding  the  tank  car's  preparation 
and  then  implement  new  procedures, 
but  under  the  terms  of  the  NPRM  the 
shipper  would  not  be  required  to  submit 
a  remedial  actions  report. 

3.  Does  FRA  have  the  legal  authority 
to  impose  civil  or  criminal  penalties  on 


railroads  and/or  individuals  that  either 
violate  or  cause  a  violation  of  the 
reporting  requirements? 

The  proposed  rule  identified  the 
penalties  that  FRA  might  impose  upon 
any  person  who  violates  or  causes  the 
violation  of  any  requirement  of  Subpart 
E,  and  noted  that  penalties  were 
authorized  by  §  209  of  the  Safety  Act. 
However,  the  AAR.  the  ASLRA,  and  the 
UP  stated  that  although  the  source  of 
FRA's  authority  in  promulgating  the 
rule  was  §  3  of  the  RSERA.  neither  that 
section  nor  any  other  section  of  the 
RSERA  authorized  the  imposition  of 
civil  or  criminal  penalties.  The  three 
commenters  noted  that  while  §  209  of 
the  Safety  Act  authorized  penalties  for 
violations  of  safety  rules  or  regulations 
issued  under  that  Act.  §  3  of  the  RSERA 
was  neither  an  amendment  nor  an 
addition  to  the  Safety  Act.  They  then 
concluded  that  since  FRA  never 
provided  any  notice  or  a  reasoned 
explanation  for  why  the  rule's 
substantive  provisions  are  "necessary" 
for  railroad  safety  under  §  202(a)  of  the 
Safety  Act  (now  codified  at  49  U.S.C. 
20103),  or  "necessary  or  appropriate" 
for  safe  transportation  of  hazardous 
materials  under  §  105(a)(1)  of  the 
Hazardous  Materials  Transportation  Act 
(now  codified  at  49  U.S.C.  5103). 
neither  civil  nor  criminal  penalties  are 
authorized. 

These  commenters  opined  that  since 
the  underlying  violation  is  already 
subject  to  a  civil  penalty,  and  the 
necessary  incentives  to  submit  a 
remedial  actions  report  are  already  in 
place,  the  possible  imposition  of  an 
additional  penalty  would  be 
superfluous.  The  BRC  contended  that 
the  incentive  provided  by  a  separate 
penalty  for  submitting  an  improper 
remedial  actions  report  increases 
accountability  and  forces  the  railroads 
to  ensure  completion  of  the  report. 

FRA  adopts  the  NPRM  proposal  that 
civil  and/or  criminal  penalties  may  be 
imposed  upon  any  person,  including  a 
railroad,  who  either  violates  or  causes 
the  violation  of  any  requirement  of 
Subpart  E.  As  stated  in  the  authority 
citation  for  the  proposed  revised  part 
209.  FRA's  authority  for  including  civil 
and  criminal  penalty  provisions  in  the 
remedial  actions  reporting  rule  derives 
from  our  rulemaking  authority  under  49 
U.S.C.  20103  (formeriy  contained  in 
§  202  of  the  Safety  Act).  See  49  CFR 
1.49(m).  Contrary  to  the  implication  of 
the  AAR.  the  ASLRA.  and  the  UP.  FRA 
is  not  issuing  the  remedial  actions 
reporting  rule  with  respect  to  violations 
of  the  Hazardous  Materials  Regulations 
under  the  authority  of  49  U.S.C.  5103 
(formeriy  contained  in  §  105(a)(1)  of  the 
Hazardous  Materials  Transportation 
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Act).  With  regard  to  nibmiasioa  of 
remedial  actions  reports  for  violations  of 
the  tiazardous  Materials  R^ulations. 
our  authority  for  including  dvil  and 
criminal  penalty  piovisians  in  the  rule 
derives  from  our  rulonaldng  audiority 
under  49  U.S.C  20103,  in  furtherance  of 
our  enforcement  authority  under  the 
provisions  of  law  fcvmerly  known  as  the 
Hazardous  Materials  Transportation 
Act.  See  40  CFR  1.49  (m)  and  (s).  Of 
course,  FRA  could  issue  these  rules 
undo*  the  provl^ons  of  law  formeriy 
contained  in  the  Safety  Act  even  if  the 
provisions  of  law  fdmierty  contained  in 
§  3  of  the  RSERA  did  not  exist,  so  this 
is  an  academic  argument.  For  the 
record,  FRA  believes  diese  rules  are 
necessary  for  safisty. 

Accoroingly.  consistent  with  FRA's 
belief  that  Congress  did  not  intend  for 
FRA  to  lack  the  authority  to  enforce  the 
remedial  actions  reporting  rule,  we  are 
issuing  the  rule  under  both  49  U.S.C, 
20111(d)  and  49  U.S.C  20103  in  onier 
to  avail  ourselves  of  all  potential 
remedies  that  may  be  necessary  to 
ac^iieve  compliance.  To  the  extent  that 
we  are  issuing  the  role  under  49  U.S.C. 
20103,  we  have  concluded  that  it  is 
"necessary"  to  ensure  raihoad  safety,  as 
required  by  S  20103(a).  FRA  strongly 
disagrees  with  the  AAR's  conclusion 
that  the  NPRM  £ailed  to  sufHdentiy  set 
forth  why  the  submission  of  remedial 
actions  is  "necmsary"  for  railroad 
safety.  The  AAR  quoted  FRA's 
statement  in  the  NPRM  that  "*  *  *  it  is 
doubtful  that  this  proposed  rule  alone 
will  reduce  the  number  of  defective 
conditions  in  the  industry,  or  that  it  will 
materially  impact  on  the  already 
declining  rate  of  train  accidents."  58  FR 
33601.  The  AAR  also  observed  that  FRA 
■•  •  *  is  unable  to  quantify  any  direct 
or  indirect  safety  benefit  from  this 
proposed  rule."  58  FR  33601.  The  AAR 
further  noted  that  even  if  certain 
correctable  violations  (which,  if 
uncorrected,  pose  ongoing  safety  risks) 
have  meaningful  connections  to  safety, 
this  nexus  does  not  establish  that  the 
submission  of  remedial  actions  reports 
is  "necessary"  to  railroad  safety. 

Although  FRA  readily  acknowledged 
in  the  NPRM  that  it  is  unable  to  quantify 
any  director  indirect  safaty  benefit  from 
the  proposed  rule,  it  also  stated  thai  the 
potential  benefit  vwll  come  about  by 
increasing  the  ability  of  the  raiIro.-»H 
industry  to  manage  quality  control.  58 
FR  33601.  FRA  also  concluded  that  the 
rule  will  improve  its  ability  to 
efficiently  and  effectively  manage  its 
inspection  resources.  58  FR  33601.  In 
addition,  it  was  hoped  that  railroads 
(previously  included  under  the  term 
"responsible  company"),  after  being 
required  to  report  remedial  actions  to 


FRA,  will  create  their  own  internal 
databases  of  the  remedial  actions 
reports.  Although  we  noted  diat  internal 
analyses  of  the  information  was  not 
required  by  the  NPRM,  we  stated  that 
such  analyses  (in  conjunction  with 
other  resource  management  data)  might 
lead  railroad  management  to  take 
actions  designed  to  reduce  and/or 
effectively  respond  to  defective 
conditions.  58  FR  33601. 

We  also  stated  in  the  NPf(M  that 
remedial  actions  reporting  will  assist 
FRA  in  monitoring  follow-up  actions  by 
railrojKls  with  respect' to  conditions 
sufficiently  serious  to  warrant  possible 
future  civil  penalty  actions.  58  HR 
33601,  FRA  then  noted  that  the  role  also 
holds  particular  potential  for  reducing 
the  amount  of  time  that  FRA  Safety 
Inspectors  spend  returning  to  an 
inspection  location  to  check  on  the 
status  of  a  violation  for  which  a 
violation  report  had  previously  been 
submitted.  58  FR  33601.  The  role  also 
will  permit  FRA  to  develop  more 
comprehensive  safety  data,  better  utilize 
its  limited  resources,  and  consistently 
treat  all  similarly  situated  violators  of 
the  Federal  railroad  safisty  laws. 

4.  Should  notification  to  a  railroad 
that  it  must  submit  a  remedial  actions 
report  be  provided  to  a  specific  person 
and  place  designated  by  that  railroad? 

The  proposed  mle  identified  the 
entity  Itself  as  the  person  upon  whom 
written  notification  of  the  requirement 
to  submit  a  remedial  actions  report 
would  be  served.  No  provision  was 
included  to  permit  a  railroad  to  direct 
FRA  to  serve  the  written  notice  upon 
either  a  named  individual  or  an 
individual  having  a  particular  job  title 
or  job  ftinction  on  the  railroad.  FRA 
anticipated  that  written  notice  would  be 
given  directly  to  an  appropriate  local 
railroad  official,  such  as  a  foreman, 
trainmaster,  or  supervisor. 

Five  commenters  opined  that  unless 
FRA  requires  each  railroad  to  identify  a 
specific  person  or  contact  within  that 
railroad,  delays  or  failure  to  respond  to 
the  remedial  actions  report  rould  result. 
The  AAR  proposed  that  FR.^  provide 
initial  notification  of  a  filing 
requirement  to  nonagreement  officers 
(or  their  designates)  involved  in 
managerial  field  supervision,  with 
duplicate  notice  sent  to  a  location  to  be 
specified  by  each  railroad.  The  AAR 
stated  that  while  cost  savings  are 
difficult  to  quantify,  providing 
notification  to  a  headquarters  location 
would  enhance  timeliness  and 
compli«nce.  The  AAR  requested  that  if 
the  final  role  does  not  require  central 
notification,  then  FRA  Safety  Inspectors 
should  be  required  to  make  every  effort 
to  hand  deliver  notification  to  the 


nonagreement  managers  (or  their 
designates)  who  accompany  the  field 
inspectors.  Conrall  stated  that  many  of 
its  first-line  supervisors,  with  whom 
FRA  Safety  Inspectors  currentfy  leave 
inspection  reports,  assume  that  the 
reports  are  not  their  responsibility  to 
forward  or  answer  because  the  problems 
did  not  exist  or  originate  in  their 
territories. 

The  BRC  argued  that  if  the  railroads 
need  to  implement  internal  reforms  in 
order  to  comply  with  FRA. regulations 
then  blame  cannot  be  placed  (»i  the 
remedial  actions  reporting  requirement. 
The  BRC  opined  that  to  the  extent  that 
the  railroads  already  monitor  and 
control  required  repairs  to  track  and 
equipment,  their  current  internal 
accountability  will  foster  compliance 
with  this  rule.  It  also  believed  that  since 
most  violations  are  resolved  and 
handled  locally,  theramedial  actions 
report  form  could  be  completed  locally. 

FRA  is  not  persuaded  that  a 
requirement  to  provide  notification  of 
the  duty  to  submit  a  remedial  actions 
report  to  either  a  specific  locaMevel 
nonagreement  official  and/or  to  an 
official  at  a  central  location  of  the 
railroad  is  either  necess«y  or 
appropriate.  Upon  consideration  of  all 
of  the  comments,  FRA  believes  that  lb 
require  its  inspectors  to  expend 
additional  time  serving  notice  upon 
only  certain  categories  of  railroad 
employees  at  each  inspection  location 
and  also  to  maintain  current  lists  of 
names  and  mailing  addresses  of 
designated  raihx)ad  officials  at  central 
locations,  would  undermine  FRA's 
ability  to  efficiently  and  effectively 
manage  its  inspection  resources. 

Undercurrent  FRA  procedures,  FRA 
Safety  Inspectors  usually  will  deliver 
their  inspection  report  directly  to  the 
individual  who  accompanied  them  on 
the  railroad's  property  dtiring  the 
inspection.  Other  times,  the  inspectors 
will  communicate  with  an  appropriate 
local  railroad  official  (either a^eement 
or  nonagreement)  shortly  after  they 
perform  an  unaccompanied  inspection. 
In  any  event,  the  inspection  report  form 
shows  to  whom  FRA  has  deUverad  the 
report,  so  there  is  a  clear  basis  on  which 
a  railroad  can  insist  on  accountability 
by  its  own  officers  and  employees. 
Accordingly,  we  believe  that  each 
railroad  is  uniquely  qualified  to 
establish  its  own  internal  control    ' 
mechanism  for  ensuring  that  all 
information  concerning  remedial 
actions  reporting,  delivered  by  FRA  to 
any  relevant  local  employee  of  the 
railroad,  is  reported  to  the  necessary 
individuals  in  the  raih^d's  hierarchy 
in  a  timely  and  effident  manner. 
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5.  Should  the  inspection  report  itself 
be  adapted  and  modified  to  serx'e  as  the 
remedial  actions  report  form? 

The  NPRM  proposed  the  continued 
use  by  FRA  Safety  Inspectors  of  a 
different  type  of  inspection  report  form 
specific  to  each  discipline.  However, 
only  one  generic  remedial  actions  report 
form,  regardless  of  the  rule,  regulation, 
order,  or  standard  involved,  would  be 
used  by  all  railroads  required  to  report 
their  remedial  actions.  It  was 
anticipated  that  FRA  would  develop  a 
number  of  specific  remedial  actions 
report  forms  unique  to  each  discipline, 
either  as  part  of,  or  as  attachments  to, 
the  inspection  reports  themselves. 

The  AAR.  the  UP,  and  the  ASLRA 
strongly  urged  FRA  to  amend  its 
existing  inspection  reports  to  serve  as 
remedial  actions  report  forms,  thus 
eliminating  much  of  the  paperwork  and 
reporting  burdens  bxjm  the  railroads. 
The  AAR  also  noted  that  several  of 
FRA's  current  inspection  forms  already 
serve  this  purpose,  such  as  the 
"Railroad  Followup"  section  on 
inspection  reports  for  Track,  Motive 
Power  and  Equipment,  and  Signal  and 
Train  Control  inspections. 

FRA  agrees  with  the  commenters  that 
modifying  the  inspection  report  to  serve 
as  the  remedial  actions  report  form  will 
generally  ease  the  paperwork  burden 
imposed  by  this  rule  on  the  railroads 
and  will  specifically  reduce  the  amount 
of  time  required  to  complete  the  form. 
FRA  has  also  decided  to  combine  all 
four  of  its  discipline-specific  inspection 
reports  into  one  new  generic  inspection 
report,  to  be  designated  as  Form  FRA  F 
6180.96.  To  denote  that  a  railroad  is 
required  to  submit  a  remedial  actions 
report,  the  FRA  Safety  Inspector  checks 
the  box  marked  "required"  in  the 
section  entitled  "Remedial  Actions"  of 
the  new  inspection  report  form.  The 
railroad  will  then  provide  the  required 
remedial  actions  report  information 
directly  on  its  copy  of  the  inspection 
report,  and  mail  that  form  back  to  the 
appropriate  FRA  Safety  Inspector. 

6.  Should  the  instructions  on  the 
remedial  actions  report  form  be  changed 
to  make  submission  of  a  brief  narrative 
statement  optional,  thus  permitting  a 
railroad  to  submit  its  report  by  only 
selecting  the  appropriate  remedial 
action  code? 

The  NPRM  proposed  prohibiting  a 
railroad  from  reporting  its  remedial 
actions  simply  by  indicating  that 
corrective  actions  were  performed.  The 
proposed  rule  would  have  required  a 
railroad  to  report  to  FRA  with  the 
necessary  level  of  specificity  by 
selecting  the  appropriate  reporting  code 
along  with  a  brief  narrative  description 


to  indicate  the  nature  of  the  actions 
taken. 

The  AAR  and  the  ASLRA  contended 
that,  with  the  exception  of  the  code 
"other  remedial  actions."  FRA  should 
not  require  vmtten  narrative  statements 
when  an  applicable  action  code  already 
exists.  They  believed  that  preparation  of 
a  narrative  adds  to  compliance  time  and 
costs,  but  yields  no  railroad  safety 
benefits.  They  further  argued  that  the 
absence  of  a  narrative  would  not 
undermine  the  quality  of  railroad 
compliance,  since  FRA  could  perform 
field  audits  and  random  samplings  of 
railroad  records. 

The  BRC  strongly  favored  retention  of 
the  narrative  description  requirement 
and  suggested  that  additional 
instructions  be  added  to  the  reporting 
form  to  Chance  the  quality  of  the 
narrative  statement,  e.g.,  when  repairs  to 
a  railroad  car  are  necessary  the  narrative 
statement  should  indicate  the  place  of 
repair,  the  extent  of  the  repair,  and  the 
name  of  the  person  performing  the 
repair.  The  BRC  opined  that  the 
narrative  statement  would  assist  FRA  in 
determining  if  a  railroad  needed  to  take 
additional  actions,  without  the  need  for 
a  formal  audit. 

FRA  agrees  with  the  AAR  and  the 
ASLRA  that  under  most  circumstances 
the  selection  of  a  remedial  action  code 
on  the  reporting  form  will  fully  and 
accurately  reflect  the  action  or  actions 
taken  to  remedy  a  failure  to  comply 
with  a  provision  of  the  Federal  railroad 
safety  laws.  Examples  of  such  codes 
include  the  following:  repair  or 
replacement  of  a  defective  component 
without  movement,  movement  of  a 
locomotive  or  car  for  repair  (where 
permitted)  and  its  subsequent  repair, 
completion  of  a  required  test  or 
inspection,  removal  of  a  noncomplying 
item  from  service  but  not  for  repair 
(where  permitted),  or  reduction  of 
operating  speed  (where  sufficient  to 
achieve  compliance).  It  is  primarily  this 
coded  information  thatPRA  anticipates 
entering  into  its  computer  database  to 
augment  FRA's  ability  to  efficiently  and 
effectively  manage  its  inspection 
resources.  With  the  exception  of  the 
residuary  code  for  "other  remedial 
actions,"  FRA  concludes  that  requiring 
inclusion  of  a  narrative  statement  on  the 
report  form  would  unnecessarily  add  to 
the  time  that  a  railroad  would  expend 
on  completion  of  the  form  and  would  be 
of  marginal  value  to  railroad  safety. 

Contrary  to  the  BRC's  argument'  FRA 
believes  that  the  possibility  of  a 
followup  FRA  inspection,  coupled  with 
potential  imposition  of  civil  and 
criminal  penalties  for  filing  a  false 
remedial  actions  report,  will  serve  as  a 
significant  deterrent  to  any  railroad 


considering  filing  a  report  with  a  false 
or  misleading  remedial  action  code 
selected.  Accordingly,  FRA  is  revising 
the  final  rule  to  require  a  railroad 
compelled  to  file  a  remedial  actions 
report  to  select  only  an  appropriate 
remedial  action  code  to  fully  describe 
the  remedial  action  or  actions 
performed.  Completion  of  the  brief 
narrative  description  section  will 
ordinarily  be  optional:  however,  for  any 
railroad  selecting  the  remedial  action 
code  "other  remedial  actions" 
completion  of  the  brief  narrative 
description  section  will  be  mandatory. 

7.  Did  FRA  substantially 
underestimate  the  regulatory  impact  of 
the  rule  when  it  stated  that  it  would  cost 
the  railroad  industry  only  $66,500  per 
year  to  fill  out  the  required  remedial 
actions  reports? 

The  NPRM  noted  that  the  potential 
benefit  of  the  rule  comes  from 
increasing  the  ability  of  the  railroad 
industry  to  manage  quality  control,  as 
well  as  by  improving  FRA's  ability  to 
efficiently  and  effectively  manage  its 
inspection  resources.  It  was  anticipated 
that  it  would  not  take  the  realization  of 
many  benefits  to  offset  the  relatively 
insignificant  cost  to  society  of 
approximately  $75,000  f>er  year 
($66,500  to  the  railroad  industr>-  each 
year  to  fill  out  the  required  remedial 
actions  reports  and  approximately 
58.100  to  FR.^  to  review  the  reports). 
Moreover,  the  public  reporting  burden 
for  the  collection  of  information  was 
estimated  to  average  approximately  23 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  AAR  argued  that  FRA's  cost 
estimate  is  off  by  at  least  a  factor  often. 
This  commenter  believed  that  aithough 
a  voluntary-  report  may  take  onu  15 
minutes  to  complete,  the  risk  of  civil 
and  criminal  penalties  would  require  a 
railroad  to  devote  more  management 
time  and  attention  to  reporting  and 
would  increase  the  completion  time  to 
at  least  one  and  one-half  hours.  The 
AAR  further  contended  that  FI4\  erred 
by  estimating  the  actual  employee  cost 
per  hour  to  be  $24.00,  rather  than 
$36.00  per  hour  with  fringe  benefits 
included  in  the  calculation. 

The  ASLRA  agreed  with  the  AAR  that 
the  cost  of  implementation  was  grossly 
understated.  This  commenter  believed 
that  based  upon  wage  levels  for  the 
larger  Class  II  and  Class  III  railroads  of 
approximately  $28.00  to  $30.00  per 
hour,  along  with  an  average  90-minute 
time  period  required  for  recording, 
checking  accuracy,  and  senior 
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management  clearance,  the  estimated 
annual  administratimi  cost  to  small 
railroads  will  be  approximately  $50,000 
to  S75,0OO.  Both  commenteis,  and  the 
UP,  ai^ued  that  the  reporting  burden 
would  be  eased  if  FRA  incorporated  the 
reporting  requirement  directly  onto  the 
inspection  report,  and  relied  primarily 
on  a  checkoff  of  coded  responses  in  lieu 
of  a  written  description  of  remedial 
actions  performed. 

As  already  discussed  in  this 
preamble,  FRA  has  addressed  many  of 
the  concerns  about  time  and  cost  raised 
by  the  three  commenters  by  modifying 
the  inspection  report  to  serve  as  the 
remedial  actions  report  form  and  by 
making  a  railroad's  submission  of  a 
narrative  description  optional,  under 
most  circumstances,  instead  of  required. 
Accordingly,  FRA  anticipates  that  the 
public  reporting  burden  for  collection  of 
information  required  for  this  rule  will 
remain  as  estimated  in  the  ^4PRM,  an 
average  of  approximately  23  minutes 
per  response  for  all  reports  filed  as  a 
result  of  §§  209.405  and  209.407. 

FRA  rejects  the  argument  that  the  risk 
of  civil  and  criminal  penalties  will 
increase  the  time  required  to  complete 
a  mandatory  remedial  actions  report 
over  the  time  now  required  to  complete 
a  voluntary  report  A  railroad  is  legally 
obligated  to  correct  a  cited  violation  and 
avoid  continued  noncompliance, 
regardless  of  whether  it  is  required  to 
inform  FRA  of  its  remedial  actions. 
Presumably,  a  railroad  that  currently 
voluntarily  submits  remedial  actions 
reports  to  FRA  is  not  choosing  to 
provide  inaccurate  and  untruthful 
information  merely  because  the  threat  of 
civil  and  criminal  penalties  niay  be 
lacking.  Accordingly,  FRA  concludes 
that  the  time  required  to  read  the 
remedial  actions  report  form  and  select 
an  app'-ooriate  remedial  action  rode 
will  be  .Tiinimai. 

Section-by-Section  Analysis 

Section  209.3  is  reorganized,  the 
.  definition  of  "person"  is  revised,  and 
definitions  of  three  important  terms 
employed  in  the  remedial  actions 
regulations  are  added.  The  first  of  the 
newly  defined  terms  is  "FRA  Safety 
Inspector.*  It  is  defined  to  mean  an  FRA 
safety  inspector,  a  State  inspector 
participating  in  railroad  safety 
investigative  and  surveillance  activities 
under  Part  212  of  this  chapter,  or  any 
other  official  duly  authorized  by  FRA. 
The  term  "railroad"  is  defined  as  it 
appears  in  the  recodification  of  the 
provisions  of  law  formerly  contained  in 
the  Safety  Act.  The  term   Federal 
railroad  safety  laws"  includes  the 
provisions  of  law  that  before  their  repeal 
and  reenactment  in  title  49  of  the  U.S. 


Code  were  contained  in  the  Safety  Act, 
the  Hazmat  Act,  SFTA,  and  those  laws 
transferred  to  the  jurisdiction  of  the 
Secretary  of  Transportation  by 
subsections  (e)(1),  (2),  and  (8)(A)  of 
section  6  of  the  DOT  Act.  Those  laws 
which  were  transferred  include,  but  are 
not  limited  to.  the  Safety  Appliance 
Acts,  the  Locomotive  Inspection  Act, 
the  Accident  Reports  Act,  the  Hours  of 
Service  Act,  and  the  Signal  Inspection 
Act.  In  addition,  the  term  "Federal 
railroad  safety  laws"  encompasses  the 
rules,  regulations,  orders,  and  standards 
issued  pursuant  to  the  above  provisions 
of  law. 

As  discussed  elsewhere  in  this 
preanAle,  FRA  has  decided  to  limit  the 
applicabihty  of  the  final  rule  to 
railroads  only.  Accordingly,  the  term 
"responsible  company"  has  beefl 
eliminated. 

Section  209.401  describes  the  purpose 
and  scope  of  the  remedial  actions 
reporting  regulations.  FRA  seeks  to 
prevent  and  avoid  accidents  and 
injuries  that  could  result  from  a 
railroad's  failure  to  remedy  certain 
violations  of  the  Federal  railroad  safety 
laws  that  have  been  recommended  for 
the  assessment  of  a  civil  penalty.  The 
rules  oequire  a  railroad  notified  by  an 
FR,\  Safety  Inspector  both  that 
assessment  of  a  civil  penalty  will  be 
recommended  for  a  failure  to  comply 
with  a  provision  of  the  Federal  railroad 
safety  laws  and  that  a  remedial  actions 
report  must  be  submitted,  to  report  to 
the  inspector  actions  taken  to  remedy 
that  failure.  The  railroad  must  report 
within  30  days  after  the  end  of  the 
month  in  which  it  receives  such 
notification. 

In  response  to  AAR's  request,  FRA 
has  added  new  subsection  (d)  to 
§  209.401  to  clarify  that  FRA  requires 
the  submission  of  a  remedic)  actions 
report  from  a  railroad  agairiKt  whom  a 
civil  penalty  is  recommendad  only  for  a 
failure  to  comply  that  could  literally 
and  specifically  be  corrected  by  that 
railroad.  For  completed  or  past 
trinsactions  that  can  no  longer  be 
remedied  (e.g..  permitting  an  engineer  to 
work  over  12  hours  in  violation  of  the 
Federal  hours  of  ser\'ice  laws),  FRA 
expects  the  railroad  against  whom  a 
civil  penalty  is  recommended  to 
reassess  its  own  overall  policy  and  . 
attitude  toward  future  compliance, 
perhaps  by  reallocating  its  resources  or 
providing  additional  employee  training. 
In  all  these  situations,  a  civil  penalty 
has  already  been  recommended  as  an 
incentive  toward  such  generally 
responsive  actions.  Accordingly,  to 
require  a  railroad  to  inform  FRA  of 
remedial  actions  taken  in  response  to  a 
particular  violation  that  can  no  longer 


be  remedied  by  that  railroad  would  be 
superfluous. 

Accordingly,  a  railroad  that  has 
dehvered  a  fright  car  in  interchange 
with  a  defective  wheel  that  FRA 
identifies  to  a  receiving  railroad  as 
requiring  repair  might  be  recommended 
for  the  assessment  of  a  civil  penalty,  but 
the  offering  railroad  woiild  not  be 
required  to  submit  a  remedial  actions 
report  to  FRA  for  this  completed 
transaction.  However,  if  the  receiving 
railroad  is  recommended  for  the 
assessment  of  a  cavil  penalty,  it  would 
be  required  to  submit  a  report  because 
the  nature  of  its  violation  poses  an 
ongoing  risk  to  rail  safety.  Of  course,  for 
purposes  of  resource  allocation  with 
respect  to  future  FRA  inspection  and 
enforcement  activity,  FRA  welcomes  the 
receipt  of  remedial  actions  reports  from 
all  entities  (including  railroads  and 
shippers  of  hazardous  materials)  on  a 
voluntary'  basis  when  the  FRA  Safety 
Inspector  checks  the  "Optional  Box"  on 
the  inspection  report.  However,  no 
entity  will  be  penalized  for  failing  to 
submit  a  noncompulsory  report. 

Section  209.403  defines  the 
applicability  of  these  regulations.  The 
final  regulations  do  not  expand  the 
number  of  entities  affected  by  the 
reporting  requirement  beyond  the  single 
category  required  by  the  provisions  of 
law  formerly  contained  in  the  RSERA. 
i.e..  ail  railroads  receiving  wTitten 
noufication  from  an  FRA  Safety 
Inspector  both  that  a  recommendation 
for  the  assessment  of  a  civil  penalty  is 
being  made  and  that  a  remedial  actions 
report  must  be  submitted.  The  primary 
impact  of  this  change  from  the  proposed 
rule  is  that  hazardous  materials  shippers 
over  A'hich  FRA  exercises  enforcement 
authority  will  not  be  required  to  report 
their  remedial  actions  to  the  inspector. 
While  the  regulations  do  not  directly 
apply  to  individuals,  as  the  penalty 
provision  in  §209.409  makes  clear,  any 
individual  who  willfully  thwarts  the 
reporting  provisions  of  the  proposed 
rule  would  be  held  individually  liable 
for  the  violation. 

Section  209.405(a)  requires  that  upon 
receipt  of  written  notification  on  Form 
FRA  F  6180.96  from  an  FRA  Safety 
Inspector  both  that  assessment  of  a  civil 
penalty  will  be  recommended  for  a 
failure  to  comply  with  a  proviraon  of  the 
Federal  railroad  safety  laws  and  that  a 
remedial  actions  report  must  be 
submitted,  the  railroad  shall  report  to 
the  inspector  all  actions  taken  to  remedy 
that  failure.  The  railroad  shall  have  30 
days  after  the  calendar  month  in  which 
the  notification  is  received  to  submit 
this  report  to  the  inspector  in  writing. 
The  duty  to  report  to  the  inspector  is  not 
triggered  merely  by  receiving  written 


Federal  Register  /  Vol.  59.  No.  163  /  Wednesday.  August  24.  1994  /  Rules  and  Regulations    43673 


notification  firom  the  inspector  that 
assessment  of  a  civil  penalty  will  be 
recommended,  but  only  in  conjunction 
with  recei\'ing  written  notification  from 
the  inspector  that  a  remedial  actions 
report  must  be  submitted. 

Since  a  recommendation  for  the 
assessment  of  a  civil  penalty  must  be 
made  before  submission  of  a  remedial 
actions  report  is  required,  the  duty 
would  never  arise  merely  upon 
notification  that  a  defect  has  been 
discovered.  Alternatively,  if  a 
recommendation  for  the  assessment  of  a 
civil  penalty  is  made  and  a  railroad 
receives  written  notification  that  a 
remedial  actions  report  must  be 
submitted,  but  no  civil  penalty  is  later 
as.sessed  either  for  poHcy  or  evidentiary' 
reasons,  the  duty  to  report  remedial 
actions  taken  pursuant  to  this  section 
still  exists.  Accordingly,  if  the  railroad 
is-ultimately  not  required  to  pay  a  civil 
penalty  for  the  underlying  alleged 
violation,  the  railroad  would  still  be 
liable  for  a  civil  penalty  under  §  209.405 
for  failing  to  file  a  required  remedial 
actions  report  regarding  the  underlying 
alleged  violation. 

Written  notification  that  the 
submission  of  a  remedial  actions  report 
is  required  will  occur  only  when  a 
failure  to  comply  with  a  provision  of  a 
Federal  railroad  safety  law  for  which  the 
assessment  of  a  civil  penalty  is 
recommended  falls  into  one  of  three 
general  categories.  The  three  general 
categories  consist  of  (i)  physical  defects, 
(iil  recordkeeping  and  reporting 
violations,  and  (iii)  filing  violations. 
These  categories  represent  types  of 
violations  that  could  still  pose  ongoing 
risks  to  rail  safety  if  left  uncorrected 
and/or  can  actually  be  specifically 
corrected.  The  obligation  to  determine 
whether  a  particular  failure 
recommended  for  the  assessment  of  a 
civil  penalty  triggers  the  requirement  to 
submit  a  remedial  actions  report  rests 
totally  with  FRA.  Moreover,  since  a 
railroad's  duty  to  submit  a  remedial 
actions  report  arises  only  upon  specific 
notification  to  this  effect,  no  violation 
can  occur  under  this  section  unless  such 
notification  is  properly  provided  by 
FRA. 

The  ASLRA  commented  that  since 
circumstances  vary  as  to  what 
constitutes  a  violation,  FRA  Safety 
Inspectors  must  receive  clear  guidance 
as  to  when  a  violation  requires  the 
submission  of  a  remedial  actions  report. 
The  coramenter  argues  that  without 
such  guidance  an  inspector  might 
impose  the  reporting  requirement  on  all 
categories  of  violations,  not  just  for  the 
three  general  categories  of  violations 
discussed  eariier.  FRA  is  aware  of  the 
potential  for  inconsistent  enforr;ement 


of  the  reporting  regulations  by  its 
inspectors,  and  intends  to  provide  them 
with  comprehensive  training  concerning 
the  types  and  circumstances  of 
violations  that  require  the  submission  of 
remedial  actions  reports. 

The  30-day  time  period  is  merely 
provided  for  the  administrative 
convenience  of  the  railroad,  so  as  to 
allow  sufficient  time  to  report  its 
remedial  actions  by  filling  out  the  form 
provided  to  it.  The  pre-existing  duty  to 
correct  the  defect  or  take  other 
appropriate  remedial  action  remains  the 
same  as  it  was  before  the  effective  date 
of  these  regulations.  Accordingly,  a 
railroad  would  be  subject  to  a  new 
recommendation  for  the  assessment  of  a 
civil  penalty  for  a  willful  violation  if.  for 
example,  it  operated  a  Slight  car  subject 
to  the  Freight  Car  Safety  Standards, 
except  under  the  provisions  of  49  CFR 
215.9.  knowing  it  to  be  defective,  but 
with  the  intent  to  delay  making  repairs 
until  the  end  of  the  30-day  reporting 
deadline.  Indeed,  under  49  U.S.C.  21301 
(formerly  contained  in  §  209(c)  of  the 
Safetj'  Act),  each  day  the  violation 
continued  would  constitute  a  separate 
offense.  In  an  instance  where  the  FTL^ 
Safety  Inspector  hand  delivers  the 
written  notification  directly  to  an 
appropriate  official,  such  as  a  foreman, 
trainmaster,  or  supervisor  on  duty  at  the 
location  where  the  failure  to  comply 
with  the  provision  of  a  Federal  railroad 
safety  law  is  either  found  or  discovered, 
the  date  of  actual  delivery  will  be  the 
operative  date  for  reporting  purposes, 
liiis  provision  is  intended  to  affect  the 
sam.e  categories  of  railroads  that 
currently  receive  notification  from  FRA 
either  that  a  defect  exists  and/ or  that  a 
recommendation  for  the  assessment  of  a 
civil  penalty  is  being  made.  A  railroad 
receiving  written  notification  by  first 
class  mail  that  a  recommendation  for 
the  assessment  of  a  civil  penalty  is  being 
made  would  be  deemed  to  have 
received  such  notification  five  business 
days  after  the  date  of  mailing,  as 
determined  by  the  date  accompanying 
the  signature  of  the  safety  inspector. 

This  subsection  also  requires  that  the 
railroad  reporting  remedial  actions  shall 
not  simply  indicate  that  corrective 
actions  were  taken,  but  shall  select  the 
appropriate  reporting  code  to  indicate 
what  actions  were  taJken,  including  the 
date  of  corrective  actions.  To  take  an 
example  from  the  accident/incident 
reporting  regulations,  if  a  railroad  fails 
to  submit  to  FRA  a  monthly  report  of 
railroad  accidents/incidents  within  30 
days  after  the  expiration  of  the  month 
during  which  the  accident/incident 
occurred,  an  example  of  remedial  action 
would  be  to  file  a  late  report  with  FR.\ 
for  the  relevant  month.  The  railroad 


would  select  the  remedial  action  code 
"Report  filed."  See  49  CFR  225.11  and 
225.13.  Or  if,  under  the  Railroad 
Operating  Rules,  a  railroad  required  to 
file  with  the  Federal  Railroad 
Administrator  one  copy  of  its  code  of 
operating  rules,  timetables,  and 
timetable  instructions  failed  to  do  so.  an 
example  of  remedial  action  would  be  to 
file  the  copy  of  the  relevant  documents 
as  soon  as  possible  after  receiving  the 
notification.  The  railroad  would  select 
the  remedial  action  code  'Document 
filed."  See  49  CFR  217.7. 

Unless  the  railroad  selects  the 
remedial  action  code  "other  remedial 
actions."  submission  of  a  brief  narrative 
description  will  be  optional.  Although  a 
railroad  selecting  "other  remedial 
actions  "  is  required  to  describe  its 
remedial  actions  in  a  somewhat  precise 
manner.  FRA  does  not  expect  a  lengtliy 
and  technical  step-by-step  explanation 
of  what  remedial  actions  were  taken. 

Section  209.405(a)(3)  provides  that 
each  railroad  shall  return  the  form  onlv 
to  the  FRA  Safety  Inspector  whose  name 
and  address  are  so  designated.  Although 
FRA  presently  employs  a  different  type 
of  inspection  report  specific  to  each 
discipline,  the  refKJrting  form  to  be 
provided  by  FRA  is  the  current  version 
of  a  new  inspection  report  (a  copv  of 
which  is  appended  to  this  final  rule)  for 
u.se  by  all  railroads  required  to  report 
their  remedial  actions.  The  FR.A 
inspector  will  submit  a  copy  of  the 
completed  remedial  action.s  report  form 
to  FRA's  Office  of  Chief  Counsel  for  use 
during  the  penalty  assessment  and 
negotiation  process.  It  is  anticipated  thst 
the  available  remedial  action  codes 
along  with  the  brief  narrative  section 
(when  applicable)  will  be  sufficient  to 
report  the  remedial  actions  involved 
Accordingly,  a  railroad  will  not  be 
permitted  the  option  of  submit;  ng  its 
own  version  of  a  reporting  form  to  FR.A. 
even  if  it  contains  the  same  information 
as  the  FRA  form. 

A  raihoad  is  expected  to  submit  its 
remedial  actions  report  to  FRA  within 
the  time  limit  specified  in  §  209.405(a). 
even  if  the  railroad  believes  tiiat  a 
question  exists  as  to  factual  elements 
constituting  a  violation  of  the  statute  or 
regulation  cited  on  the  inspection 
report.  The  only  exception  to  this 
requirement  concerns  a  railroad  unabie 
either  to  initiate  or  complete  remedial 
actions  that  comply  with  the  "Delayed 
Reports  ■  requirement  of  §209.407.  If  a 
railroad  does  contest  the  allegation. 
§  209.405(b)  permits  the  railroad  tb 
explain  its  reasons  on  the  remedial 
actions  report  form.  To  illustrate,  while 
FR.\  does  not  expect  a  railroad  to  make 
repairs  to  a  component  part  that  the 
raihxiad  does  not  believe  is  broken  or 
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defective,  §  209.405(b)  does  require  the 
railroad  to  explain  what  actions  it  took 
to  reach  the  conclusion  that  FRA's 
allegation  was  incorrect.  For  example, 
consider  a  situation  in  which  a  railroad 
disagrees  with  an  inspector's  conclusion 
that  the  height  of  a  wheel  flange  on  a 
car,  from  the  tread  to  the  top  of  the 
flange,  was  V/z  inches  or  more,  in 
violation  of  49  CF.R  215.103(b).  Rather 
than  select  the  category  code 
corresponding  to  an  actual  repair  job, 
the  railroad  would  be  exp>ected  to 
discuss  what  actions  it  took  to  disprove 
the  inspector's  conclusion.  In  response 
to  SEPTA'S  concern,  that  by  requiring 
the  reporting  of  remedial  actions  FRA  is 
in  reality  obtaining  a  guilty  plea  which 
interferes  with  the  review  and 
negotiations  process,  FRA  states  in 
§  20g.405(b)  that  a  raibt)ad's  failure  lo 
raise  all  pertinent  defenses  on  the 
remedial  actions  report  does  not 
preclude  it  from  doing  so  later  in 
response  to  a  penalty  demand. 

Section  209.407  sets  forth  in 
subsection  (a)  the  procedure  that  must 
be  followed  by  a  railroad  if,  upon 
receipt  of  written  notification  from  FRA 
both  that  assessment  of  a  civil  penalty 
will  be  recommended  for  a  failure  by 
that  railroad  to  comply  with  a  provision 
of  the  Federal  railroad  safety  laws  and 
that  a  remedial  actions  report  must  be 
submitted,  it  is  unable  to  either  initiate 
and/or  complete  remedial  actions 
within  the  time  limit  set  forth  in 
§  209.405.  Each  railroad  shall  have  30 
days  after  the  calendar  month  in  which 
the  notification  is  received  to  report  to 
FRA  in  writing  the  reasons  for  such 
delay  and  a  good  faith  estimate  of  the 
date  by  which  the  remedial  actions  will 
be  completed.  For  purposes  of 
determining  the  calendar  month  in 
which  written  notification  is  received, 
the  same  analysis  as  applied  to 
§  209.405(a)  applies  to  &is  subsection  as 
well.  Further,  as  explained  in  the 
analysis  of  §  209.405(a),  the  30-day  time 
period  is  provided  for  the 
administrative  convenience  of  the 
railroad,  and  the  pre-existing  duty  to 
correct  the  defect  or  take  other 
appropriate  remedial  actions  would 
remain  the  same  as  it  was  before  the 
effective  date  of  these  regulations. 

This  subsection  also  requires  that  the 
railroad  reporting  a  delay  in  either 
initiating  and/or  completiifg  remedial 
actions  in  a  timely  mannetpursuant  to 
§209.405,  shall  not  simply  indicate  that 
corrective  actions  could  not  be  taken.  It 
shall  report  to  FRA  with  the  necessary 
level  of  specificity  to  indicate  why  these 
actions  could  not  be  taken.  This 
subsection  makes  clear  that  although 
FRA  does  not  expect  a  lengthy  and 
technical  step-by-step  explanation  of 


why  remedial  actions  could  not  be 
taken,  the  regulations  are  intended  to 
force  a  railroad  to  be  somewhat  precise 
in  Its  report.  Consider  an  example  from 
the  Track  Safety  Standards:  A  railroad  is 
informed  that  a  recommendation  for  the 
assessment  of  a  civil  penalty  is  being 
made  pursuant  to  49  CF.R.  213.109  for 
the  failure  of  a  39-foot  segment  of  its 
track  to  have  a  sufficient  number  of 
croBsties  which  in  combination  will 
hold  gage  within  the  limits  prescribed 
in  S  213.53(b).  Under  the  wording  of  this 
subsection,  a  written  explanation  to 
FRA  merely  stating  that  "the  defect 
could  not  be  corrected"  would  be 
insufficient.  However,  an  explanation 
briefly  stating  either  that  "no  crossties 
are  currently  in  stock  but  will  arrive 
within  45  days  and  be  installed  within 
three  days  after  arrival"  or  "no  funds  are 
currently  available  to  initiate  repairs 
and  track  has  been  taken  out  of  service; 
repairs  will  be  completed  in  60  days 
when  funds  are  expected  to  become 
available"  would  fulfill  the  regulatory 
requirement.  However,  if  immediately 
upon  receiving  written  notification  from 
FRA  that  a  remedial  actions  report  must 
be  submitted,  a  railroad  in  the  above 
example  makes  a  business  decision  to 
permanently  cease  operations  over  a 
segment  of  track,  the  appropriate  section 
under  which  to  report  this  remedial 
action  would  be  §  209.405. 

Section  209.407(a)(1)  provides  that 
each  railroad  shall  submit  its 
explanation  of  the  reasons  for  its  delay 
in  a  manner  that  provides  the  inspection 
report  number,  the  inspection  date,  and 
the  item  number.  A  photocopy  of  both 
sides  of  the  Form  FRA  F  6180.96  on 
which  the  railroad  received  notification 
may  be  used  for  this  purpose.  The 
railroad  must  retain  the  original  of  Form 
FRA  F  6180.96  and,  as  soon  as  it  finally 
takes  all  actions  necessary  to  remedy  its 
failure  to  comply  with  a  provision  of  the 
Federal  railroad  safety  laws,  submit  it  to 
FRA  in  accordance  with  §  209.407(b). 

Section  209.407(a)(2)  requires  that 
upon  completing  all  actions  necessary 
to  remedy  a  failure  to  comply  with  a 
provision  of  the  Federal  railroad  safety 
laws,  each  raib-oad  shall  have  30  days 
after  the  calendar  month  in  which  the 
actions  are  completed  to  report  to  FRA 
in  writing,  in  accordance  with  the 
remedial  action  code  reporting 
procedures  referenced  in  §  209.405(a) 
and  (b). 

FRA  will  expect  a  railroad  to  exercise 
good  faith  to  determine  the  date  by 
which  it  will  complete  its  remedial 
actions,  and  to  do  so  as  promptly  as 
possible.  However.  FRA  has  dropped 
the  proposed  requirement  of 
§  209.407(c)  concerning  a  showing  of 
good  cause  by  any  railroad  failing  to 


complete  its  remedial  actions  vpithin  90 
days  of  receiving  written  notification  of 
a  failure  to  comply  vnth  a  provision  of 
the  Federal  railroad  safety  laws. 

As  set  forth  in  the  discussion  of 
§  209.405(b),  §  209.407(b)  requires  a 
railroad  to  submit  its  remedial  actions 
report  to  FRA  under  the  provisions  of 
§209.405  even  if  the  railroad  believes 
that  a  question  exists  as  to  factual 
elements  constituting  a  violation  of  the 
statute  or  regulation  cited  on  the 
inspection  report.  As  also  set  forth  in 
the  analysis  of  §  209.405(b),  if  a  railroad 
does  contest  the  allegation  it  may 
explain  its  reasons  on  the  remedial 
action  report  form  and  later  present  all 
pertinent  defenses  in  response  to  a 
penalty  demand. 

Section  209,409  identifies  the 
penalties  FRA  may  impose  upon  any 
person,  including  a  railroad,  that 
violates  any  requirement  of  this  subpart. 
These  penalties  are  authorized  by  49 
U.S.C.  21301,  21304,  and  21311 
(formerly  contained  in  §  209  of  the 
Safety  Act).  The  penalty  provision 
parallels  penalty  provisions  included  in 
numerous  other  regulations  issued  by 
FRA  under  authority  of  the  provisions 
of  law  formerly  contained  in  the  Safety 
Act.  Essentially,  any  person  who 
violates  any  requirement  of  this  subpart 
or  causes  the  violation  of  any  such 
requirement  will  be  subject  to  a  civil 
penalty  of  at  least  $500  and  not  more 
than  $10,000  per  violation.  Civil 
penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations 
creates  an  imminent  hazard  of  death  or 
injury  to  persons,  or  causes  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  In 
addition,  each  day  a  violation  continues 
will  constitute  a  separate  offense. 
Finally,  a  person  may  be  subject  to 
criminal  penalties  for  knowingly  and 
willfully  falsifying  reports  required  by 
these  regulations.  FRA  believes  that  the 
inclusion  of  penalty  provisions  for 
failure  to  comply  wiA  the  regulations  is 
important  in  ensuring  that  compliance 
is  achieved  not  only  in  terms  of 
submitting  the  relevant  reports  of 
remedial  actions  taken,  but  also  in 
development  of  more  accurate 
inspection  and  compliance  data  so  as  to 
better  determine  if  railroads  are 
minimizing  and  correcting  safety 
problems. 

Environmental  Impact 

FRA  has  evaluated  these  final 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  potential 
environmental  impacts  of  FRA  actions. 
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as  required  by  the  National 
EnvlroniDentai  Policy  Act  (42  U.S.C. 
4321  et  seq.)  and  related  directives. 
These  final  regulations  meet  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedure*,  it  is  considered  to  be  non- 
significant under  both  Executive  Order 
12866  and  the  DOT  policies  and 
procedures  (44  FR  11034:  February  26. 
1979).  FRA  has  prepared  and  placed  in 
the  docket  a  regulatory  evaluation 
addressing  the  economic  impact  of  the 
final  rule.  It  may  be  inspected  and 
photocopied  at  Office  of  Chief  Counsel. 
Federal  Railroad  Administration.  400 
Seventh  Street.  S.\V..  Room  8201. 
Washington.  D.C  2O590.  Photocopies 
may  also  be  obtained  by  submitting  a 
UTitten  request  to  the  FR.'\  Docket  Clerk 
at  the  above  address. 

FRA  believes  that,  in  general,  the 
railroad  industry  performs  repairs  or 
takes  other  remedial  actions  in  response 
to  notification  by  FRA  of  defects  and 
violations  in  a  timely  and  complete 
manner.  Especially  where  violations 
have  been  filed,  failure  to  take 
corrective  action  could  lead  to  vastly 
increased  penalties  and  even  individual 
liability.  These  regulations  may  provide 
some  additional  incentive  to  take  such 
corrective  action  where  it  otherwise 
might  not  be  taken,  but  that  potential 
benefit  cannot  be  quantified.  However, 
it  is  doubtfiU  that  these  regulations 
alone  will  reduce  the  number  of 
defective  conditions  in  the  industry,  or 
that  they  will  materially  reduce  the  rate 
of  train  accidents.  Further,  these 
regulations  will  not  change  the  manner 
in  which  FRA  eoiiarces  the  other  Federal 
railroad  safety  laws;  the  types  of 
violations  for  which  safety  inspectors 
currently  recommend  the  assessment  of 
a  civil  penalty  will  rwnain  the  same. 

At  this  time.  FRA  is  imable  to 
quantify  any  direct  or  indirect  safety 
benefit  horti  this  final  rule.  The 
potential  benefit  of  this  rule  comes 
about  by  increasing  the  ability  of  the 
railroad  industry  to  manage  quality- 
control,  as  well  as  by  improving  FRA's 
ability  to  efficieotly  and  effectively 
manage  its  inspection  resources.  It  is 
hoped  that  railroads,  after  being 
required  by  these  regulations  to  report 
remedial  actions,  will  create  their  own 
internal  databases  of  these  reports. 
Although  not  required  b>-  these 
regulations,  an  internal  analysis  of  this 
infonnation.  in  conjunction  with  other 


resource  management  data,  might  lead 
railroad  managemoit  to  take  actions 
designed  to  reduce  or  effectively 
respond  to  defective  conditions. 

The  regulations  will  assist  FRA  in 
monitoring  foUow-up  actions  by 
railroads  with  respect  to  conditions 
sufficiently  serious  to  warrant  possible 
future  civil  penalty  actions.  Moreo\'er. 
the  regulations  hold  particular  potential 
for  reducing  the  amount  of  time  safety 
inspectors  spend  returning  to  an 
inspection  location  to  check  on  the 
status  of  a  violation  for  which  a 
violation  report  had  previously  been 
submitted.  Further,  the  regulations 
permit  FRA  to  develop  more 
comprehensive  safety  data,  better  utilize 
its  limited  resources,  and  consistently 
treat  all  similarly  situated  violators  of 
the  Federal  railroad  safety  laws. 

The  extent  to  which  these  potential 
benefits  will  be  realized  will  become 
clearer  over  time  as  both  the  railroads 
and  FRA  learn  how  to  best  use  the  data 
required  by  these  regulations.  What 
appears  clear  at  this  time,  however,  is 
that  it  will  not  take  the  realization  of 
many  benefits  to  offcet  the  relatively 
insignificant  cost  to  society  of 
approximately  $71,000  per  year 
($63,121  to  the  railroad  industr>-  each 
year  to  fill  out  the  required  remedial 
actions  reports  and  approximately 
57,700  to  FRA  to  review  the  reports). 

Regulatory  Flexibility  Act 

The  Regulator>-  Flexibility  Act  of  1980 
(5  U.S.C  601  et  seq]  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  In  reviewing  the  economic 
impact  of  the  rule.  FRA  has  concluded 
that  it  will  have  a  minimal  economic 
impact  on  a  minor  number  of  small 
entities.  There  are  no  direct  or  iijdirect 
economic  impacts  for  small  units  of 
government,  businesses,  or  other 
organizations;  therefore,  it  is  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
prtwisions  of  the  Regulatory  Flexibility 
Act.  State  rail  safety  agencies  remain 
free  to  participate  in  the  administration 
of  FRA's  rules,  but  are  not  required  to 
do  so. 

Federalism  Implications 

This  rule  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
go^-enunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordanoe  wth  Executive  Order  12612, 
FR.\  has  determined  that  this  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

This  final  rule  has  information 
collection  requirements  in  §§  209.40S 
and  209.407.  Section  209.405  pro\'ides 
that  when  a  railroad  is  notified  in 
writing  by  an  FRA  Safety  Inspector  that 
a  civil  penalty  will  be  recommended  for 
a  failure  to  comply  with  a  pro\'ision  of 
the  Federal  railroad  safety  laws,  and 
that  a  remedial  actions  report  must  be 
submitted,  the  railroad  must  report  to 
FRA  all  actions  taken  to  remedy  that 
failure.  Section  209.407  has  an 
additional  information  collection 
requirement,  stating  that  any  railroad 
unable  to  either  initiate  and/or  complete 
remedial  actions  within  the  time  limit 
set  forth  in  §  209.405  shall  submit  a 
written  explanation  of  the  reasons  for 
the  delay  and  a  good  faith  estimate  of 
the  date  by  whi(^  the  remedial  actions 
will  be  completed.  FRA  is  submitting 
this  information  collection  requirement 
to  the  Office  of  Management  and  Budget 
for  approval  under  the  Papenvork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  The  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  approximately  23 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  A  Federal 
Register  notice  will  be  published  when 
Paperwork  Reduction  .\ct  approval  is 
obtained. 

List  of  Subjects  in  49  CFR  Part  209 

Railroad  safety.  Railroad  remedial 
actions  reporting  rules 

The  Final  Rule 

In  consideration  of  the  foregoing, 
chapter  II,  subtitle  B.  of  title  49,  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  209-{AMENOEOI 

1.  The  authority  citation  for  part  209 
is  revised  to  read  as  follows: 

Aoliiority:  49  U.S.C  tubutie  V.  part  A;  49 
ISC.  chap.  51  and  57;  Pub  L.  103-272;  49 
i:.S.C  20301.  20303.  20304.  21302.  and 
21304:  49  U.S.C  21302  and  21304;  49  U.S.C 

21302,  21304.  21311.  and  20901:  49  U.S.C. 

21303.  21304,  and  21102;  49  U  S.C.  20102, 
20103.  20107,  20108,  20110-20114,  20131- 
20143.  21301. 11302.  21304.  21311.  and 
24902;  49  U.S.C  103(cJ;  49  US  C  21302  and 
21304;  49  U.S.C  20302.  20305.  20502-2OSOS. 
20701-20703,  20901.  20902,  21302.  and 
80504;  49  U.S.C  5103.  5104.5110.  5112, 
5120,  and  5123-5125;  and  49  CFR  1.49(c). 
(d).  (f),  (g).  (ml.  (s),  (ee).  (gg).  and  internal 
delegations. 
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2.  By  revising  §  209.3  to  read  as 
follows: 

S  209.3.    Oefinraons. 

As  used  in  this  part — 

Administrator  means  the 
Administrator  of  FRA,  the  Deputy 
Administrator  of  FRA.  or  the  delegate  of 
either. 

Chief  Counsel  means  the  Chief 
Counsel  of  FRA  or  his  or  her  delegate. 

Day  means  calendar  day. 

Federal  railroad  safety  laws  means  the 
provisions  of  law  generally  at  49  U.S.C. 
subtitle  V.  part  A  or  49  U.S.C.  chap.  51 
or  57  and  the  rules,  regulations,  orders, 
and  standards  issued  under  any  of  those 
provisions.  See  Pub.  L.  103-272  (1994). 
Before  recodification,  these  statutory 
provisions  were  contained  in  the 
following  statutes:  (i)  the  Federal 
Railroad  Safety  Act  of  1970  (Safety  Act) 
(49  U.S.C.  20101-20117,  20131,  20133- 
20141. 20143.  21301,  21302,  21304, 
21311.  24902,  and  24905.  and  §§  4(b)(1). 
(i),  and  (t)  of  Pub.  L.  103-272.  formerly 
codified  at  45  U.S.C.  421.  431  et  seq); 
(ii)  the  Hazardous  Materials 
Transportation  Act  (Hazmat  Act)  (49 
U.S.C.  5101  et  seq.,  formerly  codified  at 
49  App.  U.S.C  1801  et  seq);  (iii)  the 
Sanitary  Food  Transportation  Act  of 
1990  (SFTA)  (49  U.S.C.  5713,  formerly 
codiHed  at  49  App.  U.S.C.  2801  (note)'): 
and  those  laws  transferred  to  the 
jurisdiction  of  the  Secretary  of 
Transportation  by  subsection  (e)(1),  (2), 
and  (6)(A)  of  section  6  of  the 
Department  of  Transportation  Act  (DOT 
Act),  as  in  effect  on  June  1. 1994  (49 
.U.S.C.  20302,  21302,  20701-20703, 
20305.  20502-20505.  20901,  20902,  and 
80504.  formerly  codiHed  at  49  App. 
U.S.C.  1655(e)(1),  (2).  and  (6)(A)).  49 
U.S.C.  20111  and  20109,  formerly 
codified  at  45  U.S.C  437  (note)  and 
441(e).  Those  laws  transferred  by  the 
DOT  Act  include,  but  are  not  limited  to. 
the  following  statutes:  (i)  the  Safetv 
Appliance  Acts  (49  U.S.C.  20102,  20301. 
20302.  20304, 21302, and  21304. 
formerly  codified  at  45  U.S.C.  1-14,  16); 
(ii)  the  Locomotive  Inspection  Act  (49 
U.S.C.  20102,  20701-20703, 21302. and 
21304.  formerly  codified  at  45  U.S.C. 
22-34);  (iii)  the  Accident  Reports  Act 
(49  U.S.C.  20102, 20701.  20702.  20901- 
20903.  21302,  21304,  and  21311, 
formerly  codified  at  45  U.S  C  38-43); 
(iv)  the  Hours  of  Service  Act  (49  U.S.C. 
20102,  21101-21107.  21303,  and  21304. 
formerly  codified  at  45  U.S.C.  61-64b); 
and  (v)  the  Signal  Inspection  Act  (49 
U.S.C.  20102. 20502-20505.  20902. 
21302,  and  21304.  formerly  codified  at 
49  App.  U.S.C.  26). 

FRA  means  the  Federal  Railroad 
Administration,  U.S.  Department  of 
Transportation. 


FRA  Safety  Inspector  means  an  FRA 
safety  inspector,  a  state  inspector 
participating  in  railroad  safety 
investigative  and  surveillance  activities 
under  Part  212  of  this  chapter,  or  any 
other  official  duly  authorized  by  FRA. 

Motion  means  a  request  to  a  presiding 
officer  to  take  a  particular  action. 

Person  generally  includes  all 
categories  of  entities  covered  under  1 
U.S.C.  1,  including  but  not  limited  to 
the  following:  a  railroad;  any  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manuftcturer.  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities: 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor;  however,  person,  when  used 
to  describe  an  entity  that  FRA  alleges  to 
have  committed  a  violation  of  the 
provisions  of  law  formerly  contained  in 
the  Hazardous  Materials  Transportation 
Act  or  contained  in  the  Hazardous 
Materials  Regulations,  has  the  same 
meaning  as  in  49  U.S.C  5102(9) 
(formerly  codified  at  49  App.  U.S.C. 
1802(11)),  i.e.,  an  individual,  firm, 
copartnership,  corporation,  company, 
association,  joint-stock  association, 
including  any  trustee,  receiver,  assignee, 
or  simUar  representative  thereof,  or 
government.  Indian  tribe,  or  authority  of 
a  government  or  tribe  when  offering 
hazardous  material  for  transportation  in 
commerce  or  transporting  hazardous 
material  to  further  a  commercial 
enterprise,  but  such  term  does  not 
include  the  United  States  Postal  Service 
or,  for  the  purposes  of  49  U.S.C.  5123- 
5124  (formerly  contained  in  §§110  and 
111  of  the  Hazardous  Materials 
Transportation  Act  and  formerly 
codified  at  49  App.  U.S.C.  1809-1810). 
a  department,  agency,  or  instrumentality 
of  the  Federal  Government. 

Pleading  means  any  written 
submission  setting  forth  claims, 
allegations,  arguments,  or  evidence. 

Presiding  C^icer  means  any  person 
authorized  to  preside  over  any  hearing 
or  to  niake  a  decision  on  the  record, 
including  an  administrative  law  judge. 

Railroad  means  any  form  of 
nonhi^way  ground  transportation  that 
runs  00  rails  or  electro-magnetic 
guideways.  including  (i)  commuter  or 
other  short-haul  railroad  passenger 
service  in  a  metropolitan  or  suburban 
area  and  commuter  railroad  service  that 
was  operated  by  the  Consolidated  Rail 
Corporation  on  January  1,  1979;  and  (ii) 
high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads;  but  does  not 


include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation. 

Respondent  means  a  person  upon 
whom  FRA  has  served  a  notice  of 
probable  violation,  notice  of 
investigation,  or  notice  of  proposed 
disqualification. 

3.  By  adding  a  new  Subpart  E — 
Reporting  of  Remedial  Actions,  to  read 
as  follows: 

Subpart  E— Reporting  of  Remedial 
Actions 


Sec. 

209.401. 

209.403. 

209.405. 

209.407. 

209.409. 


Purpose  and  scope. 

Applicability. 

Reporting  of  remedial  actinn";. 

Delayed  reports. 

Penalties. 


(a)  The  purpose  of  this  subpart  is  to 
prevent  accidents  and  casualties  arising 
from  the  operation  of  a  railroad  that 
result  from  a  railroad's  failure  to  remedy 
certain  violations  of  the  Federal  railroad 
safety  laws  for  which  assessment  of  a 
civil  penalty  has  been  recommended. 

(b)  To  achieve  this  purpose,  this 
subpart  requires  that  if  an  FRA  Safety 
Inspector  notifies  a  railroad  both  that 
assessment  of  a  civil  penalty  will  be 
recommended  for  its  failure  to  comply 
with  a  provision  of  the  Federal  railroad 
safety  laws  and  that  a  remedial  actions 
report  must  be  submitted,  the  railroad 
shall  report  to  the  FRA  Safety  Inspector, 
within  30  days  after  the  end  of  the 
calendar  month  in  which  such 
notification  is  received,  actions  taken  to 
remedy  that  failure. 

(c)  This  subpart  does  not  relieve  the 
railroad  of  the  underlying  responsibility 
to  comply  with  a  provision  of  the 
Federal  railroad  safety  laws.  The  30-day 
period  after  the  end  of  the  calendar 
month  in  which  notification  is  received 
is  intended  merely  to  provide  the 
railroad  with  an  opportunity  to  prepare 
its  report  to  FRA,  and  does  not  excuse 
continued  noncompliance. 

(d)  This  subpart  requires  the 
submission  of  remedial  actions  reports 
for  the  general  categories  of  physical 
defects,  recordkeeping  and  reporting 
violations,  and  filing  violations,  where 
the  railroad  can  literally  and  specifically 
correct  a  failure  to  comply  with  a 
provision  of  the  Federal  railroad  safety 
laws,  as  reasonably  determined  by  the 
FRA  Safety  Inspector.  No  railroad  is 
required  to  submit  a  report  for  a  failure 
involving  either  a  completed  or  past 
transaction  or  a  transaction  that  it  ran 
no  longer  remedy. 

§209.403.    Applicability. 

This  subpart  applies  to  any  railroad 
that  receives  written  notification  from 
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an  FRA  Safety  Inspector  both  (i)  that 
assessment  of  a  civil  penalty  will  be 
recommended  for  its  failure  to  comply 
with  a  provision  of  the  Federal  railroad 
safety  laws  and  (ii)  that  it  must  submit 
a  remedial  actions  report. 

§  209.405.    Reporting  of  remedial  actions, 
(a)  Except  as  provided  in  §  209.407, 
each  railroad  that  has  received  written 
notification  on  Form  FRA  F  6180.96 
from  an  FRA  Safety  Inspector  both  that 
assessment  of  a  civil  penalty  will  be 
recommended  for  the  railroad's  failure 
to  comply  with  a  provision  of  the 
Federal  railroad  safety  laws  and  that  it 
must  submit  a  remedial  actions  reprart. 
shall  report  on  this  form  all  actions  that 
it  takes  to  remedy  that  failure.  The 
railroad  shall  submit  the  completed 
form  to  the  FRA  Safety  Inspector  within 
30  days  after  the  end  of  the  calendar 
month  in  which  the  notification  is 
received. 

(1)  Date  of  receipt  of  notification.  If 
the  FRA  Safety  Inspector  provides 
wTitten  notification  to  the  railroad  by 
first  class  mail,  then  for  purposes  of 
determining  the  calendar  month  in 
which  notification  is  received,  the 
railroad  shall  be  presumed  to  have 
received  the  notification  five  business 
days  following  the  date  of  mailing. 

(2)  Completion  of  Form  FRA  F 
6180.96.  including  selection  of  railroad 
remedial  action  code.  Each  railroad 
shall  complete  the  remedial  actions 
report  in  the  manner  prescribed  on  the 
report  form.  The  railroad  shall  select  the 
one  remedial  action  code  on  the 
reporting  form  that  most  accurately 
reflects  the  action  or  actions  that  it  took 
to  remedy  the  failure,  such  as.  repair  or 
replacement  of  a  defective  component 
without  movement,  movement  of  a 
locomotive  or  car  for  repair  (where 
permitted)  and  its  subsequent  repair, 
completion  of  a  required  test  or 


inspection,  removal  of  a  noncomplying 
item  from  service  but  not  for  repair 
(where  permitted),  reduction  of 
operating  speed  (where  sufficient  to 
achieve  compliance),  or  any 
combination  of  actions  appropriate  to 
remedy  the  noncompliance  cited.  Any 
railroad  selecting  the  remedial  action 
code  "other  remedial  actions"  shall  also 
furnish  FRA  with  a  brief  narrative 
description  of  the  action  or  actions 
taken. 

(3)  Submission  of  Form  FRA  F 
6180.96.  The  railroad  shall  return  the 
form  by  first  class  mail  to  the  FR,\ 
Safety  Inspector  whose  name  and 
address  appear  on  the  form. 

(b)  Any  raihoad  concluding  that  the 
violation  alleged  on  the  inspection 
report  may  not  have  occurred  may 
submit  the  remedial  actions  report  with 
an  appropriate  written  explanation. 
Failure  to  raise  all  pertinent  defenses 
does  not  foreclose  the  railroad  from 
doing  so  in  response  to  a  penalty 
demand. 

§209.407.    Delayed  reports. 

(a)  If  a  railroad  cannot  initiate  or 
complete  remedial  actions  within  30 
days  after  the  end  of  the  calendar  month 
in  which  the  notification  is  received,  it 
shall— 

(1)  Prepare,  in  wTiting,  an  explanation 
of  the  reasons  for  such  delay  and  a  good 
faith  estimate  of  the  date  by  which  it 
will  complete  the  remedial  actions, 
stating  the  name  and  job  title  of  the 
preparer  and  including  either: 

(i)  A  photocopy  of  both  sides  of  the 
Form  FRA  F  6180.96  on  which  the 
railroad  received  notification;  or 

(ii)  The  following  information; 

(A)  The  inspection  report  number. 

(B)  The  inspection  date;  and 

(C)  The  item  number;  and 

(2)  Sign,  date,  and  submit  such 
uTitten  explanation  and  estimate,  by 


first  class  mail,  to  the  FRA  Safety 
Inspector  whose  name  and  address 
appear  on  the  notification,  within  30 
days  after  the  end  of  the  calendar  month 
in  which  the  notification  is  received. 

(b)  Within  30  days  after  the  end  of  the 
calendar  month  in  which  all  such 
remedial  actions  are  completed,  the 
raihx)ad  shall  report  in  accordance  with 
the  remedial  action  code  procedures 
referenced  in  §  209.405(a).  The 
additional  time  provided  by  this  section 
for  a  railroad  to  submit  a  delayed  report 
shall  not  excuse  it  horn  liabiUty  for  any 
continuing  violation  of  a  provision  of 
the  Federal  railroad  safety  laws. 

§209.409.    Penalties. 

Any  person  who  violates  any 
requirement  of  this  subpart  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $10,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injur>-  to 
persons,  or  has  caused  death  or  injur}-, 
a  penalty  not  to  exceed  $20,000  jjer 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  A  person  may  also  be 
subject  to  the  criminal  penalties 
provided  for  in  49  U.S.C.  21311 
(formerly  codified  in  45  U.S.C.  438(e)) 
for  knowingly  and  willfully  falsif>'ing 
reports  required  by  this  subpart. 

Issued  in  Washington.  DC.  on  August  16. 
1994 

Ni>te:  The  following  Inspection  Report/ 
Remedial  Actions  Report  will  not  appear  in 
the  Code  of  Federal  Regulations. 
Jolene  M.  Molitoris. 
Administrator 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart20 

RIN  1018-AA24 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Late-Season  Migratory 
Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  supplemental. 


summary:  The  Fish  and  Wildlife  Service 
(hereinafter  the  Service)  is  proposing  to 
establish  the  1994-95  late-season 
hunting  regulations  for  certain 
migratory  game  birds.  The  Service 
annually  prescribes  frameworks,  or 
outer  limits,  for  dates  and  times  when 
hunting  may  occur  and  the  number  of 
birds  that  may  be  taken  and  possessed 
in  late  seasons.  These  frameworks  are 
necessary  to  allow  State  selections  of 
final  seasons  and  limits  and  to  allow 
recreational  harvest  at  levels  compatible 
with  population  and  habitat  conditions. 
DATES:  The  comment  period  for 
proposed  late-season  frameworks  will 
end  on  September  2,  1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Chief,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  in  room  634,  Arlington  Square 
Building.  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street. 
NW.,  Washington,  DC  20240,  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION: 
Regulations  Schedule  for  1994 

On  April  7,  1994,  the  Service 
published  for  public  comment  in  the 
Federal  Register  (59  FR  16762)  a 
proposal  to  amend  50  CFR  part  20,  with 
comment  periods  ending  July  21  for 
early-season  proposals  and  September  2 
for  late-season  proposals.  On  June  8, 
1994,  the  Service  published  for  public 
comment  a  second  document  (59  FR 
29700)  which  provided  supplemental 
proposals  for  early-  and  late-season 
migratory  bird  hunting  regulations 
frameworks. 

On  June  23. 1994.  a  public  hearing 
was  held  in  Washington.  DC,  as 


announced  in  the  April  7  and  June  8 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  for  these  species  and  for  other 
early  seasons. 

On  July  12, 1994,  the  Service 
published  in  the  Federal  Register  (59 
FR  35566)  a  third  document  which  dealt 
spedfically  with  proposed  early-season 
frameworks  for  the  1994-95  season. 

On  August  4. 1994,  a  public  hearing 
was  held  in  Washington,  DC.  as 
announced  in  the  April  7,  June  8.  and 
July  12  Federal  Registers,  to  review  the 
status  of  waterfowl.  Proposed  hunting 
regulations  were  discussed  for  these  late 
seasons.  The  Service  later  published  a 
fourth  document  containing  final 
frameworks  for  early  seasons  from 
which  wildlife  conservation  agency 
officials  from  the  States  and  Territories 
selected  early-season  hunting  dates, 
houre.  areas,  and  limits. 

This  docimient  is  the  fifth  in  the 
series  of  proposed,  supplemental,  and 
final  rulemaking  documents  for 
migratory  bird  hunting  regulations  and 
deals  specifically  with  proposed 
frameworks  for  the  late-season 
migratory  bird  hunting  regulations.  It 
will  lead  to  final  frameworks  from 
which  States  may  select  season  dates, 
hours,  areas,  and  limits.  All  pertinent 
comments  on  the  proposals  received 
through  August  4. 1994.  have  been 
considered  in  developing  this 
document.  In  addition,  new  proposals 
for  certain  late-season  regulations  are 
provided  for  public  comment.  The 
comment  period  is  specified  above 
under  DATES.  Final  regulatory 
frameworks  for  late-season  migratory 
game  bird  hunting  are  scheduled  for 
publication  in  the  Federal  Register  on 
or  about  September  23, 1994. 

Presentations  at  Public  Hearing 

A  report  on  the  status  of  waterfowl 
was  presented.  This  report  is  briefly 
revieu'ed  below  as  a  matter  of  public 
information,  and  is  a  summary  of 
information  contained  in  the  "Status  of 
Watwfowl  and  Fall  Flight  Forecast" 
report. 

The  onset  of  spring  in  arctic  and  sub- 
arctic nesting  areas  this  year  was 
intermediate  between  that  of  1992, 
which  was  one  of  the  latest  springs  on 
record,  and  1993.  which  was  one  of  the 
earliest.  Nesting  phenology  in  the  Arctic 
was  more  variable  than  last  year  and 
production  from  most  populations  will 
be  near  average.  In  nesting  areas  farther 
south,  several  Canada  goose  populations 
will  benefit  from  improved  habitat 
conditions  in  central  Canada  and  the 
northcentral  U.S.  Most  goose  and  swan 
populations  in  North  America  remain 


numerically  sound  and  the  size  of  most 
fall  flights  will  be  only^lightly  smaller 
than  those  of  last  year.  Of  continuing 
concern,  however,  is  the  declining 
number  of  Atlantic  and  Southern  James 
Bay  Canada  geese.  Also  of  concern  are 
dusky  Canada  geese,  whose  numbers 
appear  to  have  stabilized,  but  at  a  level 
approximately  half  of  those  observed  in 
the  1970's. 

In  1993,  the  breeding  population  of 
ducks  was  lower  than  in  1992.  However, 
improved  habitat  conditions  in  the 
northcentral  U.S.  resulted  in  increased 
production  from  that  region,  and  led  to 
a  fall  flight  similar  in  size  to  that  of 
1992.  During  the  1993  hunting  season, 
recovery  rates  of  mallards  were  lower 
than  rates  from  the  1992  season. 
However,  recovery  rates  of  immature 
mallards  during  the  last  two  waterfowl 
seasons  were  greater  than  those  from  the 
1988-91  period.  In  1994,  the  estimated 
number  of  ducks  in  the  surveyed  area 
was  32.5  million,  an  increase  of  24 
percent  from  that  in  1993  and  similar  to 
the  long-term  average.  The  estimated 
number  of  mallards  was  7.0  million, 
which  was  higher  than  the  estimate  of 
5.7  million  in  1993  and  similar  to  the 
long-term  ttverage.  Estimates  for  seven 
of  the  other  nine  principal  species  were 
higher  in  1994  than  in  1993^  the 
estimates  for  canvasbacks  and  scaup 
were  similar  to  those  of  last  year. 
Numbers  of  gadwall,  green-winged  teal, 
blue-winged  teal,  and  northern 
shovelers  were  above  their  respective 
long-term  averages;  whereas  estimates 
for  mallards,  American  wigeon, 
redheads,  and  canvasback  were  similar 
to  long-term  averages.  Estimates  of 
northern  pintails  and  scaup  remained 
below  their  1955-93  means.  The  number 
of  ponds  in  May  increased  47  percent 
this  year,  and  was  higher  than  the  long- 
term  average.  Improved  habitat 
conditions  throughout  most  of  the  mid- 
continent  region  led  to  large  increases  in 
production  indices.  The  predicted  fall- 
flight  index  for  mallards  (12.0  million) 
is  36  percent  higher  than  that  of  last 
year.  The  total  duck  fall-flight  index  for 
1994  is  71  million  birds,  which  is 
similar  in  size  to  those  which  occurred 
during  the  early  1980's. 

Dr.  Robert  Trost  reviewed  harvest  and 
hunter  participation  statistics  fit)m  the 
1993-94  hunting  season.  Harvest  and 
hunter  activity  remained  essentially 
unchanged  from  the  previous  year,  with 
notable  exceptions  of  increases  in 
Canada  goose  and  wood  duck  harvests. 
Harvest  age  ratio  information  suggested 
that  production  improved  for  ducks  and 
was  markedly  improved  for  geese  in 
1993.  Band-recovery  data  indicate  that 
the  reduced  harvest  rates  of  ducks  in 
recent  years  continued  in  the  1993-94 
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bunting  season.  Although  harvests  of 
Canada  geese  are  increasing  with 
increasing  Canada  goose  populations, 
harvests  of  some  snow  goose  stocks 
appear  to  be  declining  despite  marked 
increases  in  populations.  This  has 
happened  despite  increasingly  more 
liberal  harvest  regulations.  Further 
discussion  was  presented  on  the 
complexities  of  population-specific 
harvest  management  of  geese  when 
populations  of  different  status  overlap 
during  the  period  of  harvest.  Final 
comments  highlighted  the  importance  of 
accurate  information  to  ensure  proper 
management  of  all  migratory  game  bird 
populations. 

Review  of  Comments  Received  at  Public 
Hearing 

Ten  individuals  presented  statements 
at  the  August  4, 1994,  public  hearing. 
These  comments  are  summarized  below. 

Dr.  Rollin  Sparrowe,  President  of  the 
Wildlife  Management  Institute, 
expressed  optimism  for  the  recovery  of 
duck  populations  this  year  following 
many  years  of  decline  due  to  poor 
habitat  conditions  and  praised  many 
wildlife  agencies,  private  organizations, 
and  individuals  for  maintaining  their 
support  during  several  years  of 
adversity.  However,  now  that  recovery 
appears  to  be  under  way,  he  indicated 
that  some  liberalization  in  harvest 
regulations  was  warranted  but  the  major 
question  was  how  much  and  how  fast 
should  these  liberalizations  be 
implemented.  He  strongly  urged  all 
those  participating  in  the  process  to 
listen  to  one  another  and  to  not  confuse 
the  public  by  disagreements  in 
regulatory  proposals  between  the 
Service  and  Flyway  Coxmcils.  He  added 
that  a  single  year  of  recovery  did  not 
constitute  an  upward  trend.  Finally,  he 
requested  everyone  to  work  together  and 
to  focus  their  efi^orts  on  habitat 
programs,  since  habitat  is  the  principal 
component  needed  to  sustain  a  full 
recovery  of  duck  populations  to 
objective  levels. 

The  California  Waterfowl  Association, 
represented  by  Mr.  Walter  Sikes,  urged 
the  Service  to  adopt  waterfowl  hunting 
regulations  proposed  by  the  Pacific 
Flyway  Council.  They  believe  that  the 
proposed  regulations  would  provide 
greater  incentives  for  duck  hunters  to 
maintain  habitats  and  manage  private 
lands  for  waterfowl  than  continuing 
with  the  proposed  restrictive 
regulations.  They  believe  that  increases 
in  the  waterfowl  breeding  population 
size  and  the  fall  flight,  this  year,  also 
justify  liberalizing  hunting  regulations. 
The  California  Waterfowl  Association 
questioned  if  previous  harvest 


restrictions  assisted  in  the  recovery  of 
waterfowl  populations  fi-om  low  levels. 
They  suggested  that  the  Service  has 
imposed  restrictions  based  on  a  trend 
towards  continental  waterfowl 
management  and  a  desire  for  simplified 
regulations.  They  believe  that  this  may 
unnecessarily  restrict  hunting 
opportunities  on  healthy  populations 
and  that  regulations  should  be 
consistent  with  population  distribution 
and  habitat  conditions  within  a  fljTvay. 

Mr.  Brian  Cavey,  a  legislative  assistant 
for  Senator  Max  Baucus  of  Montana, 
supported  recommendations  put  forth 
by  the  Central  and  Pacific  Flyway 
Councils.  He  stated  that  Montana  is  a 
primary  production  area  for  most  of  the 
U.S.,  Canada,  and  other  nations  to  the 
south  and  that  this  year's  duck  breeding 
population  reached  1.4  million.  He 
pointed  out  that  this  is  an  all-time  high 
estimate  and  60  percent  greater  than  the 
30-year  average  and  that  this  great 
response  was  inpartly  due  to  improved 
habitat  conditions  and  landowner- 
sportsman-govemment  cooperation  in 
habitat  programs. 

Mr.  Cavey  indicated  that  last  year 
about  14,000  hunters  pursued  waterfowl 
in  Montana  and  numbered  over  400,000 
in  the  Central  and  Padfic  Flyways. 
However,  he  was  disappointed  in  the 
significant  declining  trends  in 
waterfowl  hunters  observed  over  the 
past  20  years.  He  pointed  out  that  this 
decline  was  in  part  due  to  the  reduction 
in  hunting  stocks  of  birds  and  hunting 
restrictions  which  accompanied  these 
losses. 

Mr.  Cavey  pointed  out  that  this  year's 
duck  breeding  population  estimate 
represented  the  second  successive  year 
of  increases.  Although  it  was  known 
that  a  variety  of  circumstances 
contributed  to  this  improvement,  the 
Conservation  Reserve  Program  (CRP) 
and  the  cooperative  efforts  of  private 
landowners  and  State  and  Federal 
agencies  have  resulted  in  significant 
improvement  in  duck  breeding  habitat. 
He  indicated  that  the  hunters  in 
Montana  and  the  surrounding  States 
expect  and  deserve  the  opportunity  to 
share  in  the  wealth  of  these  improved 
waterfowl  resources.  Further,  he 
recommended  that  the  conservative 
increases  in  bag  limits  and  season 
lengths  recommended  reflect  an 
appropriate  response  to  the  current 
abundance  of  birds  in  the  two  flyways. 

Mr.  Bruce  Barbour,  representing  the 
National  Audubon  Society,  indicated 
that  Eastern  and  Western  Populations  of 
tundra  swans  are  increasing  and  stable, 
respectively,  and  had  no  concern  over 
current  population  levels.  He  supported 
efforts  to  restore  breeding  populations  of 
trumpeter  swans  throughout  their 


historic  breeding  range.  With  respect  to 
Canada  geese,  he  pointed  out  that  most 
populations  are  doing  well,  but  that 
there  is  continued  concern  for  the  status 
of  dusky,  Aleutian,  Southern  James  Bay, 
and  Atlantic  Populations.  The  Mid- 
Continent  Population  of  snow  geese 
remains  of  concern,  as  record  high 
populations  are  degrading  brood-rearing 
areas  and  as  a  result  are  exhibiting 
density-dependent  population 
characteristics  such  as  reduced  clutch 
size,  declines  in  gosUng  growth  rates 
and  body  size  and  reduced  juvenile 
survival.  Increasing  long-term  habitat 
degradation  on  breeding  areas  is  highly 
probable  and  a  resultant  future 
population  crash  is  possible.  For  these 
reasons,  the  National  Audubon  Society 
supports  extension  of  the  closing 
framework  date  to  February  28  in  all 
southern  tier  (wintering)  States  in  the 
Central  Flj-way. 

For  ducks,  he  identified  a  series  of 
factors  that  have  contributed  to 
exceptionally  good  production  across 
primary  duck  producing  areas  of  the 
prairie  and  parkland  region  of  the  U.S. 
and  Canada.  However,  he  indicated  that 
even  though  one  excellent  production 
year  is  not  yet  a  trend,  excellent  water 
conditions  have  persisted  through  the 
summer  and  recovery  in  duck 
populations  appears  to  have  started.  For 
these  reasons,  he  stated  that  some 
liberalization  in  hunting  regulations  is 
possible,  but  advised  cautious  restraint 
that  would  not  jeopardize  recovery.  He 
suggested  that  our  goal  should  be  to 
return  as  many  breeding  pairs  as 
possible  to  the  nesting  grounds  and  to 
take  full  advantage  of  thi  likely 
excellent  nesting  conditions  again  in 
1995  and  continue  the  progressive 
recovery  that  is  underway.  He 
recommended  that  the  Service  continue 
the  restrictive  harvest  regulations  on 
pintail,  hen  mallards,  black  ducks, 
redheads,  and  canvasbacks.  With 
respect  to  canvasbacks,  the  National 
Audubon  Society  supports  the  Service's 
proposed  harvest  strategy.  However,  he 
cautioned  that  the  Service  should 
consider  the  use  of  area  closures  in 
specific  areas  where  canvasbacks 
heavily  concentrate  and  where  they  may 
be  especially  vulnerable.  Finally,  he 
supported  various  types  of  existing 
Federal  programs  and  legislation  that 
would  protect  migratory  bird  habitats. 
In  addition,  he  urged  increased  funding 
for  the  National  Wildlife  Refuge 
Program  and  indicated  great  concern  for 
the  proposed  extension  of  the 
Intracoastal  Waterway  in  Texas  and  it.s 
potential  impact  on  the  Laguna  Madre 
and  to  those  populations  of  redheads. 
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reddish  egrets,  and  other  species  that 
depend  on  these  habitats. 

Kir.  K.L.  Cool,  representing  the 
Central  Flyway  Council,  stated  his 
concern  for  the  long-term  dcrvvnward 
trend  in  the  number  of  waterfowl 
hunters.  He  pointed  out  that  the  factors 
responsible  for  this  decline  have  not 
been  ideotified.  hut  undoubtedly 
include:  decreased  duck  numbers  from 
drought,  habitat  toss  and  change. 
controversy  over  non-toxic  shot 
implementation,  cost  of  licenses  and 
ammunition,  and  complex  hunting 
regulations.  He  noted  that  this  year  we 
have  a  chance  to  reverse  this  trend  by 
developing  both  a  biological  and 
practical  hunting  framework  that  will 
protect  waterfowl  populations. 

Mr.  Cool  provided  substantial 
evidence  of  the  contribution  of  the 
United  States  Etepartment  of 
Agricuhure's  CRP  to  improvements  in 
this  year's  duck  production  and 
predicted  increase  in  this  year's  fall 
flight.  He  indicated  that  an  estimated  3 
millioii  ducks  weie  hatched  in  CRP 
Fields  in  the  northcentrai  U.S.  this 
spring.  He  commended  the  Service  for 
their  realistic  proposed  increase  in  bag 
limits  for  ducks.  He  suggested  that  the 
change  will  send  the  correct  message 
that  waterfowl  numbers  are  improving 
and  will  call  appropriate  attention  to 
duck  ^>ecies  and  sexes  still  of  concern. 
With  the  recommended  bag-limit 
.structme.  we  will  be  able  to  work  with 
hunters  to  direct  harvest  away  from 
certain  ^>ecies  and  sexes,  while 
welcoming  waterfowl  hunters  and 
conservationists  back  to  the  marsh  to 
harvest  aa  abundant  renewable  natural 
resource. 

Mr.  Cool  then  provided  the  rationale 
for  the  Central  Flyway  Council's  desire 
to  amend  the  Duck  Stamp  Act  to  change 
the  minimum  age  requirement  from  16 
to  18.  He  could  not  support  the  decision 
to  eliminate  the  point-system  option 
from  the  regulatory  frameworks.  In  this 
regard,  he  pointed  out  the  success  in 
States  using  the  point  system  in 
directing  harvest  pressure  towards 
species  of  rfjundance  and  away  from 
species  and  sexes  of  concern.  He 
requested  that  the  Service  offer  a  point 
system  at  parity  this  year  and  in  the 
coming  year  provide  the  Flyways  with 
a  forum  for  further  evaluation  of  this 
bag-Hmlt  option.  He  also  requested 
reconsideration  of  the  request  to  allow 
all  Flyways  an  additional  7  days  of 
hunting  opportunity  for  ducks.  He 
applauded  fte  Service  for  accepting  all 
^oose  and  swan  recommendations. 

Representative  Steve  Gunderson 
(Wisconsin)  expressed  concern  about  a 
9-day  special  September  teal  season 
Iwing  offeved  lo  "non-prod  action 


States"  while  production  States  must 
wait  for  the  late-season  period.  He 
supported  the  opening  of  the 
canvftsback  season  Fl>'way-wide  with 
certain  minimum  restrictions  as 
recommended  by  the  Upper-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council.  He  also 
endorsed  a  procedure  recommended  by 
the  Upper-Region  Regulations 
Committee  of  the  Mississippi  Fl>way 
Council  to  manage  Canada  goose 
har\est$  in  the  Mississippi  River 
Subzone  in  sou tli west  Wisconsin. 

Mr.  Scott  Sutherland,  representing 
Ducks  Unlimited  (DU),  Inc.,  commented 
that  this  has  been  an  exceptional  year 
for  waterfowl  production  and  the  basis 
for  much  optimism.  The  DU  Continental 
Plan  has  now  been  completed  end  now 
serves  as  a  guide  for  directing  DU's 
resources  to  the  areas  and  species  of 
greatest  need.  With  respect  to  geese,  he 
stated  that  although  most  populations 
are  healthy,  nine  populations  still 
remain  e  concern,  including:  cackling, 
dusky,  Aleutian,  Atlantic,  and  the 
Southern  James  Bay  Populations  of 
Canada  geese;  Pacific  white- fronted 
geese:  Pacific  black  brant;  emporer 
geese;  amd  Wrangle  Island  snow  geese. 
He  stated  that  breeding-population 
surveys  and  banding  should  be 
improved,  and  encouraged  the  National 
Biological  Survey  and  the  Service  to 
direct  sufficient  resources  to  the 
collection  and  analysis  of  this 
information.  With  respect  to  ducks,  he 
stated  that  several  species  are  still  below 
North  American  Waterfowl  Management 
Plan  goals,  including  the  mallard,  black 
duck,  American  wigeon,  blue-winged 
teal,  canvasback.  and  scaup;  Steller's 
and  spectacled  eiders  are  also  of 
concern.  Overall,  this  year  showed 
dramatic  increases  in  the  status  of  most 
ducks  and  underscores  the  need  to 
continue  to  expand  and  improve 
operational  survey  and  banding 
programs.  These  improvements  in  the 
database  would  allow  the  development 
of  more  refined  regional  and  flyway 
manageiment  plans  for  all  species.  TTiis 
year's  fall  flight  will  show  a  dramatic 
increase  over  last  year  and  is  directly 
related  to  improved  precipitation  and 
habitat  programs  currently  in  place, 
especially  in  the  prairie  areas  of  the 
north-central  U.S.  The  CRP  has  greatly 
benefitted  ground-nesting  ducks.  The 
funding  for  the  North  American 
Wetlands  Conservation  Act  must  also  be 
maintained  to  restore  and  enhance 
wetland  habitats. 

Mr.  Sutherland  supported  the 
recommendations  of  the  four  Flyway 
Councils.  He  pointed  out  that  these 
recommendations  were  based  on  sound 
biological  rationale  and  that  careful 


liberalization  for  ducks  is  now 
warranted. 

Representative  Jay  Dickey  from  the 
4th  Congressional  tJistrict  in  Arkansas, 
supported  a  10-day  extension  of  the 
duck-hunting  season  in  Arkansas  and 
other  areas.  This  would  allow  families 
additional  time  to  spend  together,  while 
providing  a  boost  to  our  economies.  He 
congratulated  the  Service  for  guarding 
our  duck  resources  through  the  past 
difficult  times  and  making  this  request 
for  liberalization  possible  at  this  time. 

Representative  Tim  Petrie  from  the 
6lh  Congressional  District  in  Wisconsin, 
indicated  that  he  would  like  to 
summarize  concerns  of  4,200  sportsman 
that  signed  a  petition  that  requested  an 
additional  9  days  of  duck  hunting 
opportunity.  He  pointed  out  that  the 
increase  in  the  number  of  days  from  30 
to  39  would  compensate  Wisconsin 
hunters  for  days  not  allowed  for  special 
September  teal  seasons  that  are  given  to 
inost  Mississippi  Flyway  States.  He 
noted  that  duck  stamp  sales  in 
Wi.sconsin  have  fallen  from  95,000  in 
1990  to  77,000  in  1992.  In  contrast,  he 
stated  that  duck  populations  have 
recovered  and  are  now  above  long-term 
averages.  Wisconsin  sportsmen  have 
contributed  to  these  expanding 
populations  by  participating  in  habitat 
and  nest-improvement  programs  and  are 
deserving  of  additional  dudc-hunting 
opportunity. 

Dr.  Gary  Will,  representing  the  Pacific 
Fl)-way  Council,  agreed  with  most 
proposed  frameworks  governing  duck 
hunting,  with  the  exceptions  that  the 
daily  bag  limit  oi  pintails  should  be 
increased  by  1  drake  and  the  season 
length  should  be  increased  by  7  days  in 
all  Flyways.  Regarding  the  pintail  limit, 
he  said  that  the  1994  breeding 
population  of  2.9  million  pintails  is  45 
percent  more  than  in  1993  and  higher 
than  when  regulations  allowed  7 
pintails  in  the  Pacific  Flyway  and  up  to 
10  birds  elsevdiere.  Mitigating  the 
effects  of  the  increased  limit,  he  noted 
that  the  number  of  active  aduh  hunters 
was  down  61  percent  in  1993  from  that 
in  1984  and  the  direct  recovery  rates  for 
pintails,  which  were  about  half  of  that 
for  mallards,  decreased  from  0.0225  to 
0.0111  during  1965-87  and  1988-92, 
respectively.  Considering  Ae  forecasted 
size  of  the  fall  flight,  the  additional 
week  was  both  reasonable  and 
biologically  sound. 

Dr.  Will  recommended  allowing 
modest  liberalization  of  Ae  take  of 
white-fronted  geese  in  California, 
Oregon,  and  Washington,  which  he 
■  estimated  would  remit  in  an  additional 
harvest  of  ftf^roxitn^ely  3,750  while 
still  allowing  a  S-W  perceitt  annual 
population  growth.  i4esaid  that  the 
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population  would  likely  be  at  an 
objective  level  this  fall,  and 
development  of  the  Service's  requested 
long-term  harvest  strategy  for  this 
population  would  be  completed.  Lack  of 
that  strat^y  should  not  be  a 
prerequisite  to  the  Counci I's 
recommended  changes. 

Dr.  Will  reemphasized  the  Council's 
support  for  restrictions  on  tundra  swan 
hunting  in  portions  of  the  Pacific 
Flyway  to  minimize  the  accidental  take 
of  trumpeter  swans,  including  an  early 
closure  in  Utah  and  closing  a  portion  of 
the  Green  River  area  in  Utah  to  swan 
hunting.  However,  he  urged  adding  300 
permits  to  Utah  in  compensation  for  lost 
harvest  opportunities  because  of  these 
restrictive  measures.  He  encouraged  the 
Service  to  continue  to  cooperate  with 
the  Council  and  participating  States  in 
the  management  of  the  Rocky  Mountain 
Population  of  trumpeter  swans.  Efforts 
would  include  allowing  a  continued 
reasonable  harvest  of  tundra  swans 
while  accommodating  trumpeter  swan 
range  expansion  to  solve  winter 
bottleneck  problems  in  southeastern 
Idaho. 

Flyway  Council  Recommendations  and 
Written  Comments 

The  preliminary  proposed  rulemaking 
which  appeared  in  the  April  7  Federal 
Register,  opened  the  public-comment 
period  for  late-season  migratory  game 
bird  hunting  regulations.  As  of  August 
4, 1994,  the  Service  had  received  82 
comments;  54  of  these  specifically 
addressed  late-season  issues.  The 
Service  also  received  recommendations 
fipom  all  four  Flyway  Councils.  The 
Flyway  Councils  generally  supported 
"no  change"  in  frameworks  for  most 
migratory  game  bird  hunting  seasons. 
Only  those  written  comments  are 
included  herein  where  there  is  a 
diffierence  between  a  Council 
recommendation  and  the  Service's 
proposal.  Late-season  comments  are 
summarized  and  discussed  in  the  order 
used  in  the  April  7  Federal  Register. 
Only  the  numbered  items  pertaining  to 
late  seasons  for  which  written 
comments  were  received  are  included. 

General 

The  California  Waterfowl  Association 
urged  the  Service  to  consider  the  link 
between  bunting  opportunities  and 
hunter  support  of  habitat  programs 
when  formulating  regulations.  They 
believe  that  the  current  sizes  of 
waterfowl  populations  justify  a 
relaxation  of  restrictions. 

An  individual  from  California 
requested  that  waterfowl  harvests 
should  be  managed  on  a  n\'way  basis. 


The  Nebraska  Low  Plains 
VVaterfowlers"  Association  requested 
liberalizations  in  duck  hunting 
frameworks  this  year.  They  requested 
that,  if  both  season  length  and  bag  limits 
cannot  be  increased,  season  length  alone 
should  be  liberaUzed.  They  believe  that 
it  is  time  to  reward  sportsmen  for  their 
support  of  waterfowl  management. 

The  Minnesota  Department  of  Natural 
Resources  urged  the  Service  to  liberalize 
season  length  rather  than  bag  limits  if 
both  could  not  be  hberalized  this  year. 

Dr.  Robert  McLandress,  Director  of  the 
Waterfowl  and  Wetland  Program  of  the 
Cahfomia  Waterfowl  Association, 
expressed  his  concern  for  the  65  percent 
decrease  in  California  waterfowl  hunters 
during  the  past  two  decades  and  the 
impact  of  such  losses  on  wetland  habitat 
preservation  and  maintenance.  He  noted 
that  the  number  of  California  waterfowl 
hunters  was  more  highly  correlated  with 
pintail  harvests  and  pintail  breeding 
populations  than  with  harvests  and 
populations  of  other  ducks. 

Walter  R.  Sikes,  representing  the 
California  Waterfowl  Association,  noted 
that  1994  would  be  the  second  year  of 
good  production  for  Pacific  Flyway 
duck  populations  which  should  provide 
relief  to  the  existing  restrictions.  He  said 
that  reduced  waterfowl  populations  and 
hunting  opportunities  had  discouraged 
support  for  habitat  restoration  efforts  in 
California;  but  nonetheless,  California 
waterfowlers  have  spent  millions  of 
dollars  on  waterfowl  habitat 
improvement  programs  in  that  State.  He 
indicated  that  historical  data  support 
relaxation  of  regulations,  noting  that 
during  years  with  similar  duck 
populations,  seasons  were  31  percent 
longer,  bag  limits  were  75  percent 
higher,  and  hunter  numbers  were  at 
least  35  percent  greater  than  in  1993. 

Two  local  sportsmen's  organizations 
from  Massachusetts  requested 
thresholds  figures  for  all  sp>ecies  of 
waterfowl  as  to  when  seasons  shall  be 
opened  or  closed. 

1.  Ducks 

A.  General  Harvest  Strategy 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
seasons  and  limits  similar  to  those  in 
effect  during  1985-67  (with  the 
exception  of  pintail)  when  significant 
reductions  in  bag  and  season  length 
were  imposed  to  protect  certain 
declining  duck  populations.  The 
Council  presented  information  on  duck 
populations,  hunter  numbers,  and  duck 
harvest  in  support  of  their 
recommendations.  Compared  to  that 
period,  the  current  breeding  population 
estimates  of  mallards,  pintails  and  total 


ducks  are  up  22  percent,  13  percent  and 
20  percent  respectively.  Additionally, 
current  breeding  population  estimates 
for  all  ducks  except  scaup  are  above 
their  respective  levels  of  1985.  which 
was  the  first  year  restrictive  regulations 
were  mandated. 

Recent  trends  of  duck  breeding 
populations  are  upward  compared  to 
generally  declining  trends  through  the 
1980*s.  Production  estimates  this  year 
are  excellent  and  the  fall  flight  forecast 
of  71  million  ducks  is  substantially 
above  the  estimates  for  1985-87  which 
ranged  from  55  to  66  million.  The  1993 
estimate  of  Pacific  Flyway  adult 
waterfowl  hunters  was  29  percent  below 
the  1985-87  average,  and  was  the 
second  lowest  on  record.  Although 
hunter  numbers  in  1993  increased  for 
the  first  time  since  1983,  and  additional 
hunters  are  anticipated  in  1994,  hunter 
numbers  are  not  expected  to  approach 
the  1985-87  level.  Band-recovery  rates 
from  birds  banded  in  reference  areas 
important  to  the  Pacific  Flyway  indicate 
that  substantial  reductions  in  harvest 
rate  for  mallards  and  pintails  occurred 
between  1985-87  and  1988-92,  e.g.  -27 
and  -51  percent  for  mallards  and 
pintails,  respectively. 

B.  Framework  Dates 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  hunting  season  frameworks  for 
duck,  coot,  and  merganser  seasons  begin 
on  the  Saturday  nearest  October  1. 
(October  1, 1994)  and  extend  until  the 
Sunday  nearest  January-  20  (Januar\  22. 
1995). 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  framework  opening  and 
closing  dates  of  the  Saturday  nearest 
October  1  to  January  20.  The  Lower- 
Region  Regulations  Committee  also 
recommended  that  opening  and  closing 
dates  be  established  as  a  basic 
regulation  and  not  fluctuate  annually. 

The  Pacific  Flyway  Council 
recommended  outside  season  dates  of 
the  Saturday  closest  to  October  1  to  the 
Sunday  closest  to  January  20.  Floating 
framework  dates  are  recommended 
because  (1)  the  flyway  has  traditionally 
been  offered  Saturday  openings  and 
Sunday  closing  for  most  migratory  game 
birds,  (2)  implementing  a  fixed  calendar 
date,  as  recommended  by  the  Service, 
will  further  restrict  bunting  opportunity 
in  those  States  that  traditionally  open 
hunting  on  Saturday  and  close  on 
Sunday,  (3)  def>arture  from  this 
traditional  format  will  be  confusing  .i'ld 
unnecessarily  restrictive,  (4)  there  a.-.- 
no  biological  consequences  to  floafi,  ■; 
frameworks  since  we  are  dealing  witti 
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only  plus  or  ninus  3  days  in  openii^ 
and  dosii^  dales.  (5j  a  Saturday 
openiog  aUows  participation  by  sdntol- 
age  hunters  And  those  that  have  a 
'  traditional  work  week.  (61  there  are  no 
biological  or  political  |ustificatioas 
which  warrant  a  change  from  previous 
outside  frametvork  dates. 

C  Season  Lengths 

CoiwcU  Recommendations:  The 
Atlantic  fljvray  Council  and  the  Upper- 
Region  aad  Lower  Region  Regulations 
CoDuoittees  of  the  Mississippi  Flyway 
Council  recoraneoded  a  40-day  duck 
season. 

The  Central  Flyway  Council 
recommended  that  for  the  High  Plains 
Mallard  Managemeat  Unit,  season 
length  would  be  69  days.  16  of  which 
must  occur  starting  no  earlier  than  the 
Saturday  closest  to  December  10 
(December  ID.  1994).  For  the  remainder 
of  the  Flyway  (Low  Plains  portion),  the 
Council  i-ecoaunended  a  season  length 
of  53  days. 

The  Pacific  Flyway  Council 
recommended  a  season  length  of  79 
days,  with  7  additional  days  in  the 
Columbia  Basin  Mallard  Management 
Unit. 

Written  Comments:  The  Minnesota 
Department  of  Natural  Resources 
supported  the  Mississippi  Flyway 
Council's  Upper-Region  Regulations 
Committee  recomraeodation  for  a  40- 
day  duck  season. 

An  individual  from  California  asked 
that  the  Service  consider  allowing  86 
days  of  duck  hunting  in  the  Pacific 
Flyway. 

^he  Nebraska  Low  Plains 
VVaterfowlers'  Association  urged  the 
Service  to  allow  46  da\-s  of  duck 
hunting  in  tiie  Low  Plains  portion  of  the 
Central  Flyway. 

The  WisooQsin  Department  of  Natural 
Resources  requested  that  the  Serrice 
recoosider  its  proposal  for  a  3U-day 
duck  season  with  a  4-bird  daily  bag 
limit  They  suggested  that  if  the  Service 
feels  a  moreoonservative  senson  is 
necessary  this  year,  then  a  4U-day 
season  writh  a  3-bird  daily  btig  limit 
would  be  snore  acceptable. 

The  Wisconsin  Def>artment  of  Natural 
Resources  endorsed  the 
recommendatioas  of  the  Mi.';sissippi 
Flyway  Council's  Upper-Region 
RagulationsCcnimittee.  They  also 
expressed  coacem  that  "non-production 
States"  are  offered  a  9-day  special  teal 
season  while  production  States  are  not 
offered  some  type  of  compensatory 
opportunity. 

Two  local  ^>ortsmen's  organizations 
from  Massachusetts  requested  a  35~day 
-season  for  duck  hunting  in  the  Atlantic 
Flyway. 


Several  individuals  from  Arkansas 
asked  that  instead  of  increasing  the 
daily  bag  limits  from  3  to  4  birds,  the 
Service <x>asider  increasing  the  season 
length  from  30  to  40  daj-s  for  duck 
hunting. 

CoQgies^nan  Don  Sundquist  of 
Temiesjee  oidorsed  the  Mississippi 
Flyway  Council's  recommendation  few  a 
40-day  season  with  a  4-bird  daily  bag 
limit  and  urged  the  Serxice  to 
reconsider  the  30  day  season  proposal. 

The  Ttennessee  Wildlife  Resources 
Agency  encouraged  the  Service  to  adopt 
a  season  framework  for  ducks  that 
included  additional  days  and  supported 
40  days  as  biologically  justified. 

The  iBinois  Department  of 
Con<?ervation  urged  the  Service  to 
consider  a  40-day  season  framework 
with  a  3-bird  daily  bag  limit. 

Congressman  Steve  Gunderson  of 
Wisconsin  expressed  concern  for  the 
Service's  proposal  to  allow  a  30-day 
season  and  asked  that  consideration  be 
given  to  a  40-day  season  with  a  3-bird 
daily  bag  limit  to  provide  more 
recreational  opportunity  for  hunters. 

Both  the  Wisconsin  Wildlife 
Federation  and  the  Wisconsin 
Conservation  Congress  asked  the 
Service  to  consider  a  40-day  season  with 
a  3-bird  daily  bag  limit. 

The  Michigan  Department  of  Natural 
Resources  expressed  concern  that  the 
Service  did  not  support  the  Mississippi 
Flyway  proposal  for  a  40-day  season 
with  a  4-bird  bag  limit  and  suggested  if 
further  protection  was  warranted,  they 
would  prefer  a  40-day  sea.son  with  a  3- 
bird  daily  bag  limit. 

The  Indiana  Department  of  Natural 
Resources  disagreed  with  the  Service's 
proposal  and  asked  for  reconsideration 
of  a  40-day.  4-bird  bag  limit,  but  would 
accept  a  3-bird  bag  limit  and  a  40-day 
season,  if  necessary. 

The  Kentucky  Department  of  Fish  and 
Wildlife  Resources  indicated  preference 
for  an  increase  in  the  season  length 
rather  than  an  increase  in  the  daily  bag 
limit,  but  stated  that  they  may  support 
the, decisions  of  the  Service,  if 
cons<!r\'ative  measures  were  necessary, 
based  on  additional  information. 

The  Ohio  Department  of  Natural 
Resources  asked  for  a  season  of  40  days 
with  a  4-bird  bag  limit,  but  if  not 
acceptable  to  the  Service,  would  opt  for 
a  longer  season  over  an  expanded  bag 
limit. 

The  South  Carolina  Department  of 
Natural  Resources  felt  that  State  input 
was  f>cing  disregarded  and  that  the 
Service's  restrictive  proposal  does  not 
show  support  for  hunting  and  uill  be 
difficult  to  explain  to  the  sportsman. 


IMI 


E.  Bag  Limits 

Council  RecoTnmendations:'The 
Atlantic  Flyway  Coxmcil  requested  n  4- 
bird  bag  limit  for  their  regular  duck 
season,  which  will  include  no  more 
than  1  canvasback,  1  black  duck,  and  1 
pintail;  2  wood  ducks  and  2  redheads;    ■ 
and  3  mallards  of  which  only  1  mdy  be 
a  hen. 

The  Central  Fl^-way  Council  requested 
that  the  Service  review  its  policy  for  the 
use  of  the  point-system  bag  limrt  option 
that  requires  that  it  be  no  more  Uberal 
than  the  conventional  bag  limit. 

The  Central  Flyway  Council 
recommended  that  with  respect  to  duck, 
coot  and  merganser  hunting  regulations, 
that  States  selecting  the  High  l^ains 
Mallard  Management  Unit  season 
option  of  additional  late  hunting 
opportunity  may  select  either  the  point 
system  or  the  conventional  bag  for 
establishing  daily  possession  limits  in 
the  entire  State. 

The  Central  Flyway  Council 
recommended  that  for  those  States 
where  the  daily  bag  and  possession 
limits  are  established  by  the 
conventional  bag  limit,  the  daily  bag 
would  be  4  birds  with  qiecies  and  sex 
restrictions  as  follows:  hen  mallard, 
pintail,  redhead,  mottled  duck,  and 
canvasback,  1  bird:  wood  duck,  2  birds; 
all  other  species  and  sexes  not 
mentioned  above.  4  birds.  The 
possession  limit  would  be  twice  the 
daily  bag  limit. 

The  Central  Flyway  Council 
recommended  that  for  those  States 
where  the  daily  bag  and  possession 
limits  are  established  by  the  point- 
system  bag  limit,  point  values  for 
species  and  sexes  would  be  as  follows; 
redhead,  canvasback.  hen  mallard, 
pintail,  hooded  merganser  and  mottled 
duck,  100  points  each:  wood  duck,  50 
points  each:  mallard  drake,  gadwall, 
wigeon,  green-winged  teal,  blue-winged 
teal,  cinnamon  teal,  shoveler.  whistling 
duck,  common  and  red-breasted 
merganser,  20  points  each;  all  other 
species  and  sexes  of  ducks.  35  points 
each.  The  possession  limit  under  the 
point  system  would  be  the  maximum 
number  of  birds  that  legally  could  have 
been  taken  in  2  days. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  a  point-system 
bag-limit  option  that  would  provide,  for 
several  species.  1  more  bird  in  Ae  daily 
bag  limit  than  the  conventional  bag 
limit. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Ceoncii  requested 
that  the  Service  review  its  cun>ei¥t  point- 
system  bag-limit  policy.  They  feel  that 
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at  least  1  more  bird  should  be  allowed 
in  the  point  system  than  in  the 
conventional  bag  limit. 

The  Upper-Region  and  Lowei^Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  the  overall  duck  bag 
limit  be  increased  from  3  to  4,  that  the 
number  of  male  mallards  allowed  be 
increased  from  2  to  3,  and  that  1 
canvasback  be  allowed  daily.  The 
Lower-Region  Regulations  Committee 
also  recommended  a  restriction  of  3 
mottled  ducks  in  the  4-bird  daily  limit. 
Other  species/sex  restrictions  would  be 
the  same  as  last  year. 

The  Pacific  Flyway  Council 
recommended  that  the  Service:  (1) 
review  its  current  point-system  policy, 
(2)  work  with  both  Pacific  and  Central 
Flyway  Technical  Committees  to 
interpret  available  data,  and  (3)  consider 
all  available  new  information  and 
evaluate  the  point  system  against  other 
bag-limit  systems. 

The  Pacific  Flyway  Council 
recommended  a  daily  bag  limit  of  5 
ducks,  including  not  more  than:  4 
mallards,  only  1  of  which  may  be  a  hen; 
2  pintails,  only  1  of  which  may  be  a 
hen;  2  redheads;  and  1  canvasback. 

Written  Comments:  The  Minnesota 
Department  of  Natural  Resources 
supported  the  Mississippi  Flyway 
Council's  Upper-Region  Regulations 
Committee  recommendation  for  a  daily 
bag  limit  of  4  ducks. 

An  individual  from  California 
requested  that  the  Service  consider 
increasing  the  total  duck  daily  bag  limit 
to  5,  the  mallard  limit  to  5,  and  the 
pintail  limit  to  2  in  the  Pacific  Flj'way. 

The  f^ebraska  Low  Plains 
VVaterfowlers'  Association  urged  the 
Service  to  allow  a  daily  bag  limit  of  3 
mallards  in  the  Low  Plains  portion  of 
the  Central  Flyway. 

An  individual  from  California 
requested  that  the  duck  daily  bag  limit 
be  increased  to  6,  with  a  1  or  2  daily  bag 
limit  for  mallards,  or  no  mallards  at  all 
as  an  acceptable  alternative.  He  also 
requested  increasing  the  daily  bag  limit 
of  pintails  to  2. 

Dr.  Robert  McLandress,  Director  of  the 
Waterfowl  and  Wetland  Program  of  the 
California  Waterfowl  Association, 
presented  historical  information  on 
regulations  and  harvests  of  pintails  and 
believed  that  an  increase  in  the  pintail 
daily  bag  limit  to  at  least  3  birds  was 
warranted  and  would  provide  much 
needed  encouragement  for  hunters  and 
habitat  management  in  California.  He 
believed  bag  limit  restrictions  for 
mallards  in  California  were 
inappropriate  given  evidence  of  a 
preponderance  of  California  produced 
mallards  in  the  harvest,  consistently 


high  nesting  success  and  good  brood 
survival.  He  believed  the  breeding 
population  decHne  in  California  in  1994 
was  caused  by  the  elimination  of  set- 
aside  rice  lands,  favored  by  nesting 
mallards;  however,  there  were 
significant  increases  elsewhere  in  the 
State.  In  addition  to  increased  limits  of 
mallards  and  pintails,  he  recommended 
an  addition  of  1  duck  to  the  daily  bag 
limit  and  8  additional  days. 

The  Oklahoma  Department  of  Wildlife 
Conservation  requested  that  the  Service 
work  with  the  Flyway  Councils  to 
cooperatively  review  its  policy  on  the 
use  of  the  point  system  for  determining 
daily  bag  Hmits  for  ducks.  If  was 
pointed  out  that  the  Central  Flyway 
Council  believes  that  the  1990  point- 
system  review  contained 
misinterpretations  and  omissions  that 
should  be  cooperatively  resolved  prior 
to  any  decision  on  the  use  of  this 
important  harvest-management  tool. 
Further,  they  stated  that  the  process 
used  for  the  handling  of  the  updated 
review  of  the  point  system  appeared  to 
be  a  breach  of  the  cooperative  spirit  and 
partnership  approach  to  migratory  bird 
management  programs  in  the  Central 
Flyway. 

F.  Zones  and  Splits 

Council  Recommendadons:  The 
Pacific  Flyway  Council  recommended 
continuation  of  the  Southern  San 
Joaquin  Valley  Waterfowl  Zone  in 
California  in  1994  and  that  this  zone  be 
made  permanent.  About  3,500  acres  of 
Tulare  Basin  wetlands  are  managed  as 
duck  clubs,  which  represents  a  loss  of 
about  1.500  acres  of  managed  wetlands 
between  1971  and  1988.  About  200 
additional  acres  of  wetlands  had  been 
flooded  for  waterfowl  and  other 
wetland-dependent  wildlife  in  response 
to  the  creation  of  the  zone.  During 
1991-93,  this  zone  has  allowed  for  a 
month  delay  in  the  opening  date  from 
the  surrounding  Balance-of-the-State 
and  Southern  California  zones.  This 
delay  allows  private  wetland  owners  to 
take  advantage  of  reduced  electric 
pumping  rates  which  become  effective 
November  1 ,  as  well  as  reduced 
evapotranspiration  rates  which  occur  as 
temperatures  decline.  This  results  in  an 
approximate  20  percent  reduction  in  the 
cost  of  flooding.  Any  reductions  in 
water  cost  provides  an  incentive  for  the 
continued  flooding  of  private  wetlands. 
The  situation  is  not  relieved  by 
improvements  in  rainfall,  because 
although  surface  water  availability 
improves  somewhat,  ground  water 
pumping  costs  are  still  high. 

Establishment  of  the  zone  has  not 
affected  harvest.  Estimated  harvest  of 
ducks  from  Kem,  Kings  and  Tulare 


Counties  constituted  between  3.0  and 
5.6  percent  of  the  Statewide  harvest  in 
the  periods  1961-1990.  Since 
implementation  of  the  zone  in  1991,  2.5  - 
percent  of  the  State  duck  harvest  has 
occurred  in  the  zone.  Pintail  harvest  in 
the  zone  declined  from  a  high  of  4.5 
percent  of  the  State  harvest  to  2.5 
percent. 

Written  Comments:  Two  local 
sportsmen's  organizations  from 
Massachusetts  requested  continuation  of 
zoning  for  their  State. 

G.  Special  Seasons/Species  Management 

L  Canvasback 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  an  open  season  for  canvasbacks  be 
allowed  with  a  1-bird  daily  bag  limit 
throughout  the  length  of  the  1994 
seascm  in  the  Atlantic  Flyway. 

The  Central  Flyway  Council 
nicommended  that  the  Service  adopt  the 
alternative  canvasback  harvest 
management  strategy  developed  by  State 
representatives  from  all  four  flyways  of 
the  Adaptive  Harvest  Management 
Working  Group. 

The  Central  Flyway  Coiuicil 
recommended  that  an  open  season  for 
canvasbacks  throughout  the  regular 
duck  season  be  allowed  for  all  four 
Flyvk'ays  with  a  1-bird  daily  bag  limit 
beginning  in  1994,  contingent  upon 
breeding  population  and  habitat 
conditions. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  an  open  season  for 
canvasbacks  be  allowed  in  the 
Mississippi  Flyway  with  a  1-bird  daily 
bag  limit  throughout  the  regular  ducJt 
season. 

The  Pacific  Flyway  Council 
recommended  adoption  of  an  interim 
canvasback  strategy  that  would  allow 
harvest  of  that  species  throughout  the 
regular  duck  season  in  all  four  Fl>'ways, 
with  a  daily  bag  limit  of  1  canvasback 
(either  sex),  when  the  3-year  running 
average  of  estimated  May  breeding 
population  is  at  or  above  480,000  birds. 
No  season  should  be  allowed  when  the 
average  index  is  below  that  level. 

Written  Comments:  The  Michigan 
Department  of  Natural  Resources 
supported  the  Service's  strategy  for 
canvasback  harvest  management.  They 
recommended  allowing  a  canvasback 
season  in  1994  and  continuing  the 
season  for  at  least  3  years. 

The  Wisconsin  Department  of  Natural 
Resources  opposed  the  reestablishment 
of  closed  areas  for  canvasback  hunting, 
preferring  instead  that  the  season  be 
open  Flyway-wide. 
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3.  Mefganaera 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  hunting  season  for  mergansers 
under  the  conventional  regulation 
remain  unchanged  from  last  year  and 
run  concurrently  %vith  the  duck  season; 
the  daily  bag  limit  would  remain  at  5, 
of  which  no  more  than  1  may  be  a 
hooded  merganser;  the  possession  limit 
would  be  twice  the  daiW  bag  limit. 
The  Central  Flyway  Council  also 
recommended  point  value  changes 
'  under  the  point  system  option  in 
determining  bag  limits  and  framework 
dates  that  involve  mergansers.  See  item 
1.  Ducks. 

4.  Canada  Geese 

A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  amend  the  criteria  for 
late  special  Canada  goose  seasons  to 
require  2-year  data  collection  for 
proposal  submission.  They  also 
recommended  a  3-year  late 
experimental  season  in  northeastern 
New  Jersey  for  1995-97.  The  Atlantic 
Flyway  Council  requested  that  the  late 
special  Canada  goose  season  in  Long 
Island,  New  York,  be  discontinued. 

B.  Regular  Seasons 

Council  Recommendations:  The 
Central  Flyway  Coimdl  recommended 
that  the  dark  goose  hunting  regulations 
in  the«ast  tier  States  (Kansas,  Nebraska, 
North  Dakota,  Oklahoma,  South  Dakota, 
and  Texas  (Eastern  Goose  Zone])  be  86 
days  with  a  bag  limit  of  2  in  North 
Dakota  and  2  with  no  more  than  1 
white-fronted  goose  in  Kansas, 
Nebraska,  Oklahoma.  South  Dakota  and 
the  eastern  goose  zone  of  Texas.  The 
white-fronted  goose  season  in  Texas 
should  not  exceed  72  days,  and  during 
the  remaining  14  days  of  the  season,  the 
bag  limit  will  be  no  more  than  2  Canada 
geese. 

The  Central  Flyway  Council 
recommended  that  the  bag  limits  for 
dark  geese  in  the  western  tier  States 
(Colorado  (east  of  the  Continental 
Divide).  Montana  (Counties  of  Blaine, 
Carbon,  Fergus,  Judith  Basin,  Stillwater. 
Sweetgrass,  Wheatland,  and  all  counties 
east  thereof],  New  Mexico  (east  of  the 
Continental  Divide  except  the  Jicarilla 
Apache  Indian  Reservation],  Texas 
(Western  Goose  Zone],  and  Wyoming 
(east  of  the  Continental  Divide))  remain 
unchanged  from  last  year.  The  dark 
goose  bag  and  possession  limits  would 
be  3  and  6,  respectively,  except  in 
Montana.  In  Montana,  excluding 
Sheridan  County,  dark  goose  bag  and 
possession  limits  would  be  4  and  8, 


respectively;  and  in  Sheridan  County 
they  would  be  2  and  4,  respectively. 

The  Central  Flyway  Council 
recommended  that  the  framework  dates 
for  dark  geese  hunting  in  the  east  tier 
States  be  unchanged  from  last  year  and 
remain  as  the  Saturday  nearest  October 
1  (October  1  in  1994)  and  end  on 
January  31.  The  recommended  dates  for 
dark  geese  in  the  west  tier  States  would 
be  unchanged  6t>m  last  year  as  the 
Saturday  nearest  October  1  (October  1, 
1994)  through  January  31, 1995. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  several  changes  in 
Canada  goose  quotas,  season  lengths, 
etc.,  based  on  population  status  and 
population  management  plans  and 
programs.  The  Upper-Region 
Regulations  Committee  also 
reconunended  that  the  Service  allow 
seasons  for  geese  to  be  split  into  3 
segments. 

The  Pacific  Flyway  Council 
recommended  allowing  cackling  Canada 
geese  to  be  taken  outside  their  normal 
range  in  California,  Oregon,  and 
Washington  as  part  of  the  prevailing 
limit  on  Canada  geese.  Within  their 
normal  range,  the  Council 
recommended  that  the  bag  limit  would 
include  not  more  than  1  cackling 
Canada  goose.  The  1-cackler  limit 
would  apply  to  the  Southwestern 
Washington  Goose  Quota  Area,  all  of 
Oregon,  and  a  majority  of  California 
where  the  season  would  be  concurrent 
with  the  restricted  white-fronted  goose 
season. 

The  Pacific  Flyway  Council 
recommended  that  for  Oregon,  the 
Malheur  County  Zone  be  incorporated 
into  a  Harney,  Klamath,  Lake,  and 
Malheur  Counties  Zone,  thereby 
allowing  the  season  on  dark  geese  to 
end  on  the  Saturday  closest  to  January 
20  instead  of  the  first  Sunday  in  January 
and  the  dark  goose  limit  increased  from 
3  to  4.  including  not  more  than  2 
whitefronts.  The  adjacent  Southwestern 
Zone  in  Idaho  would  be  permitted 
similar  frameworks  to  that 
recommended  for  Malheur  County. 

The  Pacific  Flyway  Council  sought  a 
limited  resumption  of  cackling  Canada 
goose  hunting  throughout  the 
population's  range  and  recommended 
that  the  Service  provide  an  expedited 
Section  7  Consultation  review  of  their 
recommended  changes  in  cackling 
Canada  goose  regulations  for  possible 
impacts  on  Aleutian  Canada  geese. 

Written  Comments:  The  Delaware 
Division  of  Fish  and  Wildlife  requested 
that  the  Service  review  the  Federal 
frameworks  for  hunting  Canada  geese  on 
the  DelMarva  Peninsula.  They  believe 


IMI 


that  the  existing  frameworks  are  more 
liberal  than  can  be  justified  based  on  the 
size  of  the  population.  They  maintain 
that  high  harvest  rates  on  adult  birds  are 
suppressing  the  population  and 
preventing  a  recovery.  During  the  1993- 
94  himting  season,  Delaware  voluntarily 
restricted  their  seasons,  but  because 
these  Canada  goose  populations  move 
about  the  Peninsula,  they  believe  that 
harvest  pressure  should  be  reviewed  in 
parts  of  Delaware,  Maryland,  and 
Virginia  and  appropriate  action  taken  to 
reduce  harvest  and  protect  these 
migrant  Canada  geese. 

Representative  Steve  Gunderson 
(Wisconsin)  requested  that  the 
Mississippi  River  Subzone  in  Wisconsin 
be  declared  a  giant  Canada  goose 
harvest  area  and  removed  firom  Canada 
goose  harvest-quota  considerations  for 
the  State. 

The  Minnesota  Department  of  Natural 
Resources  requested  a  change  in  the 
boundary  of  their  West-Central  Goose 
Zone,  as  required  by  State  legislation. 
They  indicated  that  they  had  requested 
endorsement  of  the  proposed  change  by 
the  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council;  however,  the  Committee  did 
not  endorse  it. 

5.  White-fit>nted  Geese 

Council  Recommendations:  The 
Central  Flyway  recommendations 
regarding  dark  geese  involve  white-    . 
fronted  geese.  See  item  4.  Canada 
Geese. 

The  Mississippi  Flyway  Council 
recommended  no  change  in  frameworks. 

The  Pacific  Flyway  Council 
recommended  that  for  Washington,  the 
special  bag  restriction  on  white-&t)nted 
geese  be  removed,  allowing  them  to  be 
within  the  overall  4-dark  goose  limit;  for 
Oregon,  the  season  on  white-ftx)nted 
geese  be  allowed  to  oj>en  at  the  same 
time  as  the  dark  goose  season,  which 
would  be  approximately  1  week  earlier 
than  currently  allowed;  and  for 
California,  the  white-frunted  goose 
season  would  be  extended  by  2  weeks 
within  the  Sacramento  Valley  special 
goose  closure  portion  of  the  "Balance- 
of-the-State"  Zone. 

The  1993  fall  index  of  295,300  geese 
represents  a  28  percent  increase  from 
1992.  The  current  3-year  average  is 
254,300,  with  a  population  objective  of 
300.000.  Favorable  nesting  conditions 
and  the  resulting  good  reproduction 
indicate  an  increase  in  the  fall  flight  for 
1994.  Changes  to  be  proposed  in 
California,  Oregon,  and  Washington 
would  likely  result  in  an  increase  in 
harvest  of  approximately  3,750  birds. 
This  represents  less  than  2  percent  of 
the  current  population  index  and 
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should  continue  to  meet  management 
plan  objectives  of  5-10  percent  annual 
rates  of  increase.  These  changes  would 
also  simplify  regulations  in  Washington 
while  allowing  O^on  and  the 
Northeastern  Zone  of  California  seasons 
to  open  at  the  same  time. 

The  Association  of  Village  Council 
Presidents,  representing  Native 
American  interests  in  the  Yukon- 
Kuskokwim  Delta  area  of  Alaska, 
supported  modest  liberalizations  of 
white-fronted  goose  seasons  in  Alaska 
and  Washington.  However,  they  did  not 
support  further  liberalizations  in  Oregon 
or  California,  noting  that  liberalizations 
occurred  diiring  each  of  the  preceding 
years  and  that  it  was  difficult  to 
measure  the  effects  of  these  incrementaj 
changes. 

6.  Brant 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  2-bird  daily  bag  limit  and  a  50-day 
■season  length  for  brant. 

The  Central  Flyway  recommendations 
regarding  dark  geese  involve  brant.  See 
item  4.  Canada  Geese. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  the  daily  bag 
limit  for  brant  be  reduced  to  2  birds  to 
better  conform  with  limits  in  other 
Flyways. 

7.  Snow  and  Rose'  (Ught)  Geese 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  east  and  west  tier  States  be 
allowed  a  light  goose  hunting  season  of 
107  days,  which  is  unchanged  from  last 
year.  For  east  tier  States,  the  Council 
recommended  light  goose  bag  and 
possession  limits  of  10  and  20, 
respectively,  which  is  unchanged  from 
last  year.  The  Council  recommended 
that  for  west  tier  States  the  light  goose 
bag  and  possession  limits  would  be 
imchanged  from  last  year  at  5  and  10, 
respectively,  except  in  the  Middle  Rio 
Grande  Valley  (Socorro  and  Valencia 
Coimties)  of  New  Mexico,  where  the  bag 
and  possession  limits  would  be  10  and     ' 
20,  respectively,  which  are  also 
unchanged  from  last  year. 

The  Central  Flyway  Council 
recommended  that  the  framework  dates 
for  the  hunting  of  light  geese  in  both  the 
east  and  west  tier  States  would  be  from 
the  Saturday  neuest  October  1  (October 
1. 1994]  through  the  Sunday  nearest 
February  15  (February  12, 1995).  except 
in  Colomdo,  New  Kfaxico.  Texas, 
Oklahoma,  and  Kansas  where  the 
closing  fremeworic  date  would  be 
extended  to  Fefaruaiy  28, 1995. 

The  Central  Flyway  Council 
recommended  that  tbe  State  of  Kansas 


be  allowed  to  modify  its  boimdaries  for 
light  goose  hunting  asfollows: 

Tbe  zone  boundary  for  Zone  1  (Light 
goose)  be  modified  to  include  that  portion  of 
Kansas  east  of  the  Kansas  Highway  99.  and 
Zone  2  include  the  remainder  of  the  State 
west  of  Highway  99. 

The  Mississippi  Flyway  Council 
recommended  thatlhe  season  length  for 
light  geese  be  increased  from  80  to  107 
days. 

The  Pacific  Flyway  Council 
recommended  a  season  framework 
adjustment  to  extend  the  light  goose 
closing  date  for  Malheur  County  of 
Oregon  and  southwest  Idaho  bom  the 
first  Sunday  in  January  to  the  Sunday 
closest  to  January  20.  Malheur  County 
would  become  part  of  a  Harney, 
Klamath,  Lake,  and  Malheur  CcHmties 
Zone.  This  adjustment  ali^os  the 
framework  of  the  affected  area  with  the 
remainder  of  the  Flyway. 

Written  Comments:  The  Texas  Parks 
and  Wildlife  Department  supported  a 
change  in  the  Federal  frameworks  that 
would  extend  the  hunting  of  Ught  geese 
until  February  28.  Iliis  change  would 
allow  for  increased  harvest  of  the  mid- 
continent  population  of  lesser  snow 
geese  which  are  at  record  high  levels 
and,  because  of  these  increases,  may  be 
threatening  their  own  breeding  habitat. 

8.  Tundra  swans. 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  experimental  swan  season  in 
North  Dakota  be  granted  an  additional 
year  of  experimental  status  with  a  final 
report  due  on  June  1, 1995. 

The  Pacific  Flyway  Council 
recommended  that  the  number  of 
permits  authorizing  the  take  of  1  tundra 
swan  per  season  be  increased  in  Utah 
from  2,500  to  2.800  to  compensate  for 
lost  hunting  opportunity  from  a  State- 
imposed  early  season  closure.  As  an 
informational  item,  the  Council 
recommends  that  Montana,  Nevada,  and 
Utah  be  more  restrictive  than  Federal 
fi^meworks  by:  (1)  implementing  a 
monitoring  program  to  assess  the 
number  of  trumpeter  swans,  if  any. 
taken  accidentally  during  the  tundra 
swan  season,  (2)  Utah's  season  would 
end  on  or  before  December  15  and  the 
Green  River  Area  would  be  closed  to 
swan  himting.  The  3-year-average 
Midwinter  population  index  of  79.406 
tundra  swans  is  well  above  the  Flyway 
objective  level  of  38.000.  Proposed 
fireworks  will  result  in  harvest  levels 
within  those  prescribed  in  the  1989 
Tundra  Swan  Himt  Plan  endorsed  by 
the  Pacific  Flyway  Council  The  changes 
are  premised  on  the  implementation  of 
the  State-Federal  cooperative  program 
for  hazing  trumpeter  swans  from  winter 


concentration  areas  near  Harriman  State 
Park  in  Idaho  to  more  fevorable  sites. 

Written  Comments:  Mr.  D.  C  Carlton, 
representing  the  Biodiversity  Legal 
Foimdation  (Fotmdation),  commented 
on  the  management  of  the  Rocky 
Mountain  Population  (RMP)  of 
trumpeter  swans.  He  detailed  the  status 
and  perceived  threate  to  these  swans, 
reviewed  past  and  current  managem«it 
actions,  and  concluded  that  leadership. 
actions,  and  funding  by  the  Service  are 
inadequate  to  assure  the  population's 
recovery  and  believes  they  warrant 
listing  under  the  Endangered  Species 
Act.  Among  many  recommendations 
directed  at  improving  the  e£fectiveness 
of  range-expansion  efforts  directed  at 
benefiting  Qiese  swans,  those  germane 
to  hunting  regulations  includmi:  (1)  not 
allowing  either  a  permitted  or  incidental 
take  of  trumpeter  swans  during  a  tundra 
swan  season,  (2)  having  no  open  seasons 
for  hunting  tundra  swans  in  the  most 
critical  trumpeter  swan  range  expansion 
areas,  including  all  of  Utah  and  Nevada. 
(3)  modifying  hunting  regulations  on 
National  Wildlife  Refuges  in  Montana. 
Utah,  and  Nevada  to  provide  sanctuary 
for  resting,  reproduction,  and  rearing  of 
cygneAs,  and  (4)  ending  waterfowl 
hunting  after  October  20  at  two  sites  on 
the  Snake  River  in  Idaho,  at  a  site  on  the 
Green  River,  including  Seedskadee 
National  Wildlife  Refiige  in  Wyoming, 
and  in  unspecified  areas  within  the 
Tristate  Yellowstone  region. 

Ms.  Heidi  Prescott,  on  behalf  of  The 
Fund  for  Animals,  Inc.,  highlighted 
recent  survey  reports,  reviewed  portions 
of  the  Pacific  Flyway  Council's 
management  plan  and  a  report  by  Ms. 
Ruth  Shea,  a  Service  employee,  and 
presented  the  group's  views  regarding 
manniiement  action  pertaining  to  RMP 
trunipeter  swans.  The  Fund  for 
Animals,  Inc.,  concurred  with  the 
recommendations  of  the  Biodiversity 
Legal  Foundation  pertaining  to 
migratory  game  bird  hunting  contained 
in  the  aforementioned  letter  fttjm  Mr.  D. 
-C.  Ccrlton. 

Mr  D.  J.  S*hubert.  also  on  behalf  of 
the  Fund  for  Animals.  Inc.,  reiterated 
certain  concerns  and  needed  actions 
deemed  necessary  for  successful  range 
expansion  of  RMP  trumpeter  swans.  He 
believed  that  a  mandatory  check  of 
swans  taken  by  hunters  in  Utah  and 
Nevada  is  necessary  to  measure  the 
level  of  accidental  take.  While  the 
purposeful  hazing  of  trumpeter  swans  to 
more  favorable  winter  sites  has  merit,  it 
put  more  trumpeter  swans  at  risk  in 
tundra  swan  hunt  areas;  and  he 
therefore  recommended  a  new 
management  strategy.  The  Fund  for 
Animals  beUevas  there  are  two  possible 
management  strategy  changes  that 
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would  minimize  excessive  killing  of 
trumpeter  swans  and  still  be  consistent 
with  the  Migratory  Bird  Treaty  Act:  (1) 
prohibit  hunting  of  tundra  swans  in 
Utah  and  Nevada;  or.  although  less 
preferred,  (2)  prohibit  hunting  in  certain 
critical  areas  in  Utah.  Under  both 
options,  security  areas  should  be 
established  in  Idaho,  and  recreational 
activities  such  as  waterfowl  hunting  and 
boating  should  be  evaluated  for  possible 
negative  impacts  on  trumpeter  swan 
behavior  and  habitat  use.  Should 
intensive  hazing  be  pursued  to  disperse 
birds  to  more  fav(UBble  wintering  sites, 
and  if  law  enforcement  policy  is  to  be 
changed  to  facilitate  the  collection  of 
information  on  the  accidental  take  of 
trumpeter  swans  during  the  timdra 
swan  season,  the  Fund  for  Animals 
recommended  that:  (1)  both  Idaho  and 
Wyoming  Game  and  Fish  Departments 
provide  sanctuaries  in  designated  areas; 
(2)  the  Utah  Division  of  Wildlife 
Resources,  at  the  maximvun.  not  hunt 
swans  or,  at  the  minimiun,  not  hunt 
swans  in  Box  Elder,  Cache,  and  Rich 
Counties:  (3)  the  Nevada  Division  of 
Wildlife  close  Stillwater  Wildlife 
Management  Area  to  swan  hunting;  (4) 
the  Service  close  all  National  Wildlife 
Refuges  in  Utah  and  Nevada  to  the 
hunting  of  tundra  swans;  and  (5)  should 
the  aforenamed  States  not  exercise  the 
recommended  action,  the  Service 
should  do  so.  Additionally,  all  States 
should  enhance  their  hunter-education 
programs  to  emphasize  proper 
identification  of  swans  and  waterfowl  to 
minimize  the  accidental  take  of 
trumpeter  swans  as  a  result  of  other 
hunting  seasons. 

Mr.  Michael  Roy.  on  behalf  of  the 
National  Wildlife  federation,  expressed 
concern  about  the  successful 
continuation  of  the  RMP  trumpeter 
swan  range-expansion  program,  in  part 
because  of  a  perceived  ineffective  and 
confusing  management  structure  that  is 
not  adequately  represented  by  all 
interested  parties,  and  in  part  by 
accidental  take  of  trumpeter  swans 
during  tundra  swan  seasons  in  Utah.  He 
believes  certain  recommendations 
provided  by  Ms.  Ruth  Shea,  a  Service 
employee,  were  reasoned  and  practical 
and,  if  implemented,  would  enhance 
range-expansion  efforts.  Premised  on 
Ms.  Shea's  recommendations,  he 
recommended  that  timdra  swan  hunting 
in  Utah  be  discontinued  from  the 
southern  boundary  of  the  Bear  River 
National  WildlifiB  Refuge  north  and  east 
to  the  Idaho  and  Wyoming  borders  for 
an  initial  5-year  period.  This  closure 
would  be  intended  to  minimize  the 
accidental  take  of  trumpeter  swans 
during  translocation  activities  and. 


hopefully,  tundra  swan  hunting  could 
be  reinstated  afterwards. 

Ms.  Louisa  Willcox.  representing  the 
Greater  Yellowstone  Coalition,  raised 
questions  regarding  the  Service's  role  in 
managing  RMP  trumpeter  swans  and 
funding  efforts  to  increase  their 
numbers  and  expand  their  distribution. 
She  asked  how  the  Service  will  monitor 
the  accidental  take  of  trumpeter  swans 
during  tundra  swan  hunting  seasons  in 
Montana,  Nevada.  North  Dakota.  South 
Dakota,  and  Utah  and  what  measures 
will  be  taken  to  minimize  the  potential 
losses.  She  also  asked  why  the  Service 
has  not  sought  establishment  of 
trumpeter  swan  wintering  sites  outside 
the  Montana-Idaho- Wyoming  region. 
She  requested  that  the  Service  develop 
a  long-term  strategy  to  prevent 
wintering  waterfowl,  including 
trumpeter  swans,  from  damaging 
vegetation  and  fish  habitat  at  Harriman  . 
State  Park  in  Idaho. 

10.  Coots 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  hunting  season  for  coots  remain 
unchanged  from  last  year  and  would 
run  concurrently  with  the  duck  season 
with  the  daily  bag  limit  as  15  and  the 
possession  limit  as  twice  the  daily  bag 
limit. 

23.  Other 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  provide  compensatory 
days  for  State-imposed  Sunday-hunting 
prohibitions. 

Written  Comments:  Two  local 
sportsmen's  organizations  from 
Massachusetts  suggested  compensatory 
days  for  those  days  lost  due  to  State- 
impoHed  Sunday-hunting  prohibitions. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress,  and 
having  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours, 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States. 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  therefore 
desires  to  obtain  for  consideration  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
and  private  interests  on  these  proposals. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals. 


Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  summer  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailability 
of  specific,  reliable  data  on  this  year's 
status  before  mid-June  for  migratory 
shore  and  upland  game  birds  and  some 
waterfowl,  and  before  late  July  for  most 
waterfowl.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specified  is  contrary  to 
the  public  interest. 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street, 
NW.,  Washington.  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  at  the  Service's  office  in  room 
634.  Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 

All  relevant  comments  received 
during  the  comment  period  will  be 
considered.  The  Service  will  attempt  to 
acknowledge  comments  received,  but  a 
substantive  response  to  individual 
comments  may  not  be  provided.. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  48. 
1988  (53  FR  31341).  However,  this 
programmatic  document  does  not 
prescribe  year-specific  reflations; 
those  are  developed^annually.  The 
annual  regulations  and  options  are 
being  considered  in  the  Environmental 
Assessment,  "Waterfowl  Hunting 
Regulations  for  1993,"  which  is 
available  upon  request. 
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Endangered  Species  Act  Consideration 

In  August  1994,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitats.  Hunting 
regulations  are  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species  and  their  habitats. 
The  Service's  biological  opinions 
resulting  from  its  consultation  under 
Section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management. 

Regulatory  Flexibility  Act;  Executive 
Order  12866;  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  April  7, 
1994  (59  PR  16762),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Final  Regulatory 
Impact  Analysis,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq),  and 
publication  of  a  summary  of  the  latter. 
This  information  is  included  in  the 
present  document  by  reference.  This 
action  was  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
E.0. 12866.  This  rule  does  not  contain 
any  information  collection  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3504. 

Authorship 

The  i>rimai7  author  is  Robert  J. 
Blohm,  Office  of  Migratory  Bird 
Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1994-95  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3, 1918), 
as  amended,  (16  U.S.C.  703-711);  the 
Fish  and  Wildlife  Improvement  Act 
(November  8, 1978),  as  amended,  (16 
U.S.C.  712);  and  the  Fish  and  Wildlife 
Act  of  1956  (August  8, 1956),  as 
amended,  (16  U.S.C.  742  a— j) 


Dated:  August  18,  1994 
George  T.  Frunpton,  Jr. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks 

Proposed  Regulations  Frameworks  for 
1994-95  Late  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Director  has  approved  frameworks  for 
season  lengths,  shooting  hours,  tag  and 
possession  limits,  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots 
between  the  dates  of  September  1, 1994, 
and  March  10,  1995. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Definitions:  For  the  purpose  of 
hunting  regulations  Usted  below,  the 
collective  terms  "dark"  and  "light" 
geese  include  the  followang  species: 

Dark  geese  -  Canada  geese,  white- 
fronted  geese,  and  brant. 

Light  geese  -  lesser  snow  (including 
blue)  geese,  greater  snow  geese,  and 
Ross'  geese. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  that  differ  from 
those  published  in  the  September  22, 
1992,  Federal  Register  (at  57  FR  43876) 
are  contained  in  a  later  portion  of  this 
document. 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  flyway. 

Atlantic  Flyway 

The  Atlantic  Flyway  includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland.  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  October  1  and 
January  20. 

Hunting  Seasons  and  Duck  Lmits: 
Either  (a)  30  days  and  daily  bag  iimit  of 
4  ducks,  including  no  more  than  3 
mallards  (no  more  than  1  of  which  may 
be  a  female),  2  wood  ducks.  2  redheads, 
1  canvasback.  1  black  duck.  1  mottled 
duck,  1  pintail,  and  1  fulvous  whistling 
duck  or  (b)  40  days  and  daily  bag  limit 


of  3  ducks,  and  the  other  restrictions 
shown  above. 

Closures:  The  season  on  harlequin 
ducks  is  closed. 

Sea  Ducks:  In  all  areas  outside  of 
special  sea  duck  areas,  sea  ducks  are 
included  in  the  regular  duck  daily  bag 
and  possession  limits.  However,  during 
the  regular  duck  season  within  the 
special  sea  duck  areas,  the  sea  duck 
daily  bag  and  possession  limits  mav  be 
in  addition  to  the  regular  duck  daily  bag 
and  possession  limits. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Lake  Cbamplain  Zone,  New  York:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont. 

Zoning  and  Split  Seasons:  Delaware. 
Maryland,  North  Carolina,  Rhode 
Island,  and  Virginia  may  split  their 
seasons  into  three  segments; 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York. 
Pennsylvania,  Vermont,  and  West 
Virginia  may  select  hunting  seasons  by 
zones  and  may  split  their  seasons  into 
two  segments  in  each  zone;  while 
Florida,  Georgia,  and  South  Carolina 
may  split  their  Statewide  seasons  into 
two  segments. 

Canada  Geese 

Season  Lengths,  Outside  Dotes,  and 
Limits:  Unless  specified  otherwise, 
seasons  may  be  split  into  two  segments. 
Seasons  in  States,  and  in  independently 
described  goose  management  units 
within  States,  may  be  as  follows: 

Connecticut:  70  days  between  October 
1  and  January  31,  with  1  goose  per  day 
through  October  15;  2  geese  per  day 
through  December  31;  and  3  geese  per 
day  thereafter;  1  goose  per  day  for  the 
first  8  days  after  the  opening.  In 
addition,  a  special  experimental  season 
may  be  held  in  the  South  Zone  between 
January  15  and  February  15,  with  5 
geese  per  day. 

Delaware:  60  days  between  November 
16  and  January  20,  with  1  goose  per  day 
for  the  first  20  days;  2  geese  per  day 
thereafter 

Florida:  Closed  season. 

Georgia:  In  specific  areas,  an  8-day 
experimental  season  may  be  held 
between  November  15  and  February  5, 
with  a  limit  of  5  Canada  geese  per  day. 

Maine:  70  days  between  October  1 
and  January  31,  with  1  goose  f)er  day 
through  October  15;  2  geese  f)erday 
through  December  31;  and  3  geese  per 
day  thereafter;  1  goose  per  day  for  the 
first  8  days  after  the  opening. 
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Maryland:  60  days  between  November 
16  and  January  20,  with  1  goose  per  day 
for  the  first  20  days  and  2  geese  per  day 
thereafter. 

Massachusetts:  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15:2  geese  per 
day  through  December  31:  and  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  af^er  the  opening.  In 
addition,  a  special  15-day  season  for 
resident  Canada  geese  may  be  held  in 
the  Coastal  and  Central  Zones  during 
January  21  to  February  5,  with  5  geese 
per  day. 

New  Hampshire:  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15;  2- geese  per 
day  through  December  31;  and  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening. 

New  Jersey:  70  days  between  October 
15  and  January  31,  with  1  goose  per  day 
through  November  15;  2  geese  per  day 
through  December  31;  3  geese  per  day 
thereafter;  1  goose  per  day  for  the  first 
8  days  after  the  op^iing;  no  more  [Jtian 
15  days  before  November  16.  In 
addition,  an  experimental  special 
season  may  be  held  in  a  designated  area 
of  Northeastern  New  Jersey  from 
January  2a  to  February  11, 1995,  with  5 
geese  per  day. 

New  York; 

Northeastern  Zone  -  70  days  betvveen 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15;  2  geese  per 
day  through  December  31;  and  3  gee.se 
f>er  day  thereafter;  1  goose  per  day  for 
the  first  8  days  afier  the  opening. 

Remamdet  of  State  -  70  days  between 
October  15  and  January  31,  with  1  goose 
per  day  through  November  15:  2  geese 
per  day  through  December  31:  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  fust  8  days  after  the  opening;  no 
more  than  15  days  before  November  16. 

North  Carolina: 

East  Zone  -  Suspended. 

West  Zone  -  Suspended. 

Pennsylvania: 

South  2Lone  -  70  days  between 
October  15  and  January  31,  with  1  goose 
per  day  through  November  15;  2  geese 
per  day  through  December  31:3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening;  no 
more  than  15  days  before  November  16. 
In  additioa.  an  experhnental  season  may 
be  held  in  the  Siuquehanna/ Juniata 
Zon»  from  Jamiary  20  to  February  5 
with  5  gsese  per  day. 

Erie.  Mercer,  and  Butier  Counties  -  70 
days  between  October  1  and  January  31. 
with  1  goose  per  day  through  October 
15;  2  geeae  per  day  thereafter;  1  goose 
per  day  for  the  first  8  days  after  the 
opening. 


Crawford  County  -  35  days  between 
October  1  and  January  20;  with  1  goose 
per  day. 

Remainder  of  S.'ate  -  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15;  2  geese  per 
day  through  December  31;  and  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening. 

Rhode  Island:  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15;  2  geese  per 
day  tbflough  December  31;  and  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening. 

South  Carolina:  Suspended  regular 
season.  A  4-day  special  season  may  be 
held  in  the  Central  Piedmont,  Western 
Piedmont,  and  Mountain  Hunt  Units 
during  January  15  to  Febniary  15,  with 
a  daily  beg  limit  of  5  Canada  geese  per 
day. 

Vermont:  70  days  between  October  1 
and  January  31,  with  1  goose  per  day 
through  October  15.2  geese  per  day 
through  December  31;  and  3  geese  per 
day  thereafter  1  goose  per  day  for  the 
first  8  days  after  the  opening. 

Virginia; 

Back  Bay  -  Suspended. 

Remainder  -  60  days  between 
November  16  and  January  20,  with  1 
goose  per  day  for  the  first  20  days:  2 
geese  per  day  thereafter. 

West  Virginia.  70  days  between 
October  1  and  January  20,  with  3  geese 
per  day. 

Light  CfJffie 

Season  Lengths,  Outside  Dates,  and 
Zj/n/ti.  States  may  select  a  107-day 
season  between  October  1  and  February 
10,  with  5  geese  per  day.  States  may 
split  their  seasons  into  two  segments. 

Brant  | 

Season  Lengths.  Outside  Dates,  and 
Limits:  States  may  select  a  50-day 
season  between  October  1  and  January 
20,  with  2  brant  per  day. 

Mississippi  FIjrway 

The  Mississippi  Flyway  includes 
Alabama,  Arkansas,  lUinois,  Indiana, 
Iowa,  Kentucky,  Louisiana,  Michigan.. 
Minnesota,  Mississippi,  Missouri.  Ohio, 
Tennessee,  and  Wisconsin. 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  October  1  and 
January  20. 

Hunting  Seasons  and  Duck  Limits: 
Either  (ej  30  days  and  daily  bag  limit  of 
4  ducks,  including  no  more  than  3 
mallards  (no  more  than  1  of  which  may 
be  a  fentaie),  3  mottled  ducks.  I  black  ' 
duck,  1  pintail,  2  wood  ducks,  1 
canvasback.  and  1  redhead  or  (b)  40 


days  and  daily  bag  limit  of  3  ducks, 
including  no  more  than  2  mallards  (lio 
i!!ore  than  1  of  which  may  be  a  female),' 
and  the  other  restrictions  shown  above. 

-V/ergfinser  Limits;  The  daily  bag  limit 
is  5,  only  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Spht  Seasons;  Alabama. 
Illinois,  Indiana,  fowa.  Kentucky, 
Louisiana.  Michigan,  Missouri.  Ohio. 
Tennessee,  and  Wisconsin  may  select 
hunting  seasons  by  zone.s. 

In  Alabama.  Indiana,  Iowa.  Kentuckv. 
Louisiana.  Michigan.  Ohio,  Tennessee, 
ard  Wisconsin,  the  season  may  be  split 
into  two  segments  in  each  zone. 

In  Mississippi,  the  season  may  be 
.split  into  two  segments. 

In  Arkan.sas  and  Minnesota,  the 
season  may  be  split  into  three  segments. 

Pymatuning  Reservoir  Area,  Ohio: 
The  seasons,  limits,  and  shooting  hours 
shall  be  the  same  as  those  selected  in 
the  adjacent  portion  of  Pennsylvania 
(Northwest  Zone). 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  two  segments. 

Season  Lengths.  Outside  Dates,  and 
Limits:  States  may  select  seasons  for 
geese  not  to  exceed  70  days  for  dark 
geese  between  tile  Saturday  nearest 
October  1  (October  1)  and  January  31, 
and  107  days  for  light  geese  between  the 
Saturday  nearest  October  1  (October  1). 
and  Febniary  14.  The  daily  bag  limit  is 
7  geese,  to  include  no  more  than  2 
Canada  geese,  2  wrhite-fronted  gee.se, 
and  2  brant.  Specific  regulations  for 
Canada  geese  and  exceptions  to  the 
above  general  provisions  are  shown 
below  by  State. 

Alabama:  In  the  SJBP  Goose  Zone,  the 
season  for  Canada  geese  may  not  exceed 
35  days.  Elsewhere,  the  season  for 
Canada  geese  may  extend  for  70  days  in 
the  respective  duck-hunting  zones.  The 
daily  bag  limit  is  2  Canada  goese. 

Arkansas:  The  season  for  Canada 
geese  may  extend  for  23  days  in  the  East 
Zone.  In  the  West  Zone,  em 
experimental  season  for  Canada  geese  of 
up  to  14  days  may  be  selected.  In  both 
zones,  the  season  may  extend  to 
February  15.  The  daily  bag  limil  is  2 
Canada  geese.  In  the  remainder  of  the 
State,  the  season  for  Canada  geese  is 
closed. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
109,600  birds. 

(a)  Southern  Illinois  Qnota  Zone  -  The 
season  for  Canada  geese  will  close  after 
51  days  or  when  39.800  birds  have  been 
harvested,  whichever  occurs  first. 
Limits  are  2  Canada  geese  daily  and  10 


Federal  Register  /  Vol.  59.  No.  163  /  Wednesday,  August  24,  1994  /  Proposed  Rules  43695 


in  possession.  All  harvested  Canada 
geese  in  excess  of  twice  the  daily  bag 
limit  that  are  transported  outside  the 
zone  must  be  tagged  with  tags 
containing  the  name  and  signature  of 
the  hunter  and  the  date  and  location 
where  the  birds  were  taken.  If  any  of  the 
following  conditions  exist  after 
December  20,  the  State,  after 
consultation  with  the  Service,  will  close 
the  season  by  emergency  order  with  48 
hours  notice: 

1. 10  consecutive  days  of  snow  cover.  3 
inches  or  more  in  depth. 

2. 10  consecutive  days  of  daily  high 
femperatures  less  than  20  degrees  F. 

3.  Average  body  weights  of  adult  female 
geese  less  than  3.200  grams  as  measured  from 
a  weekly  sample  of  a  minimum  of  50  geese. 

4.  Starvation  or  a  major  disease  outbreak 
resulting  in  observed  mortality  exceeding 
5,000  birds  in  10  days,  or  a  total  mortality 
exceeding  10,000  birds. 

(b)  Rend  Lake  Quota  Zone  -  The 
season  for  Canada  geese  will  close  after 
51  days  or  when  11,400  birds  have  been 
har\'ested,  whichever  occurs  first. 
Limits  are  2  Canada  geese  daily  and  10 
in  possession.  All  harvested  Canada 
geese  in  excess  of  twice  the  daily  bag 
limit  that  are  transported  outside  the 
zone  must  be  tagged  with  tags 
containing  the  name  and  signature  of 
the  hunter  and  the  date  and  location 
where  the  birds  were  taken. 

(c)  Northern  Illinois  Quota  Zone  -  The 
season  for  Canada  geese  will  close  after 
51  days  or  when  13,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(d)  Central  Illinois  Quota  Zone  -  The 
season  for  Canada  geese  will  close  after 
51  days  or  when  22,400  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(e)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
51  days  in  the  respective  goose  zones. 
The  daily  bag  limit  is  2  Canada  geese. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
61,900  birds. 

(a)  Posey  County  -  The  season  for 
Canada  geese  will  close  after  53  days  or 
when  4,550  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
70  days  in  the  respective  duck-hunting 
zones,  except  in  the  SJBP  Zone,  where 
the  season  may  not  exceed  35  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Iowa:  The  season  may  extend  for  55 
days  in  the  respective  duck-hunting 
zones  and  may  open  no  earlier  than 
October  8.  The  daily  bag  limit  is  2 
Canada  geese. 

Kentucky: 


(a)  Western  Zone  -  The  season  for 
Canada  geese  may  extend  for  53  days 
(66  days  in  Fulton  County),  and  the 
harvest  will  be  limited  to  21,900  birds. 
Of  the  21,900-bird  quota,  14,300  birds 
will  be  allocated  to  the  Ballard 
Reporting  Area  and  4,200  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area.  If  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  53-day  season,  the 
season  in  that  reporting  area  will  be 
closed.  If  this  occurs,  the  season  in 
those  counties  and  portions  of  counties 
outside  of.  but  associated  with,  the 
respective  subzone  (listed  in  State 
regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  53  days  (66  days  in  Fulton  County). 
The  season  in  Fulton  County  may 
extend  to  February  13.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Pennyroyal/Coalfield  Zone  -  The 
season  may  extend  for  35  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State  -  The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Louisiana:  Louisiana  may  hold  107- 
day  seasons  for  light  geese  and  70-day 
seasons  for  white-fronted  geese  and 
brant  between  the  Saturday  nearest 
October  1  (October  1)  and  February  14 
in  the  respective  duck-hunting  zones. 
The  daily  bag  limit  is  7  geese,  to  include 
no  more  than  2  white-fronted  geese  and 
2  brant,  except  as  noted  below.  In  the 
Southwest  Zone,  a  9-day  season  for 
Canada  geese  may  be  held.  During  the 
Canada  goose  season,  the  daily  bag  limit 
for  Canada  and  white- fronted  geese  in 
the  Southwest  Zone  is  2,  no  more  than 

1  of  which  may  be  a  Canada  goose. 
Hunters  participating  in  the  Canada 
goose  season  must  possess  a  special 
permit  issued  by  the  State. 

Michigan:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
63,100  birds. 

(a)  North  Zone  -  The  framework 
opening  date  for  all  geese  is  September 
24  and  the  season  for  Canada  geese  may 
extend  for  23  days.  The  daily  bag  limit 
is  2  Canada  geese. 

(b)  Middle  Zone  -  The  season  for 
Canada  geese  may  extend  for  23  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(c)  South  Zone 

(1)  Allegan  County  GMU  -  The  season  for 
Canada  geese  will  close  after  50  days  or  when 
2.000  birds  have  been  harvested,  whichever 
occurs  first.  The  daily  bag  limit  is  2  Canada 
geese. 

(2)  Muskegon  Wastewater  GMU  -  The 
season  for  Canada  geese  will  close  after  53 
days  or  wheif 400  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag  limit  is 

2  Canada  geese. 

(3)  .Saginaw  County  GMl)  -  The  season  for 
f^anada  geese  will  close  after  40  da\s  or  when 


2.000  birds  have  been  harvested,  whichever 
occurs  first.  The  daily  bag  limit  is  2  Canada 
geese. 

(4)  Tuscola/Huron  GMU  -  The  season  for 
Canada  geese  will  close  after  40  days  or  wh<Mi 
750  birds  have  been  harvested,  whichever 
occurs  first.  The  daily  bag  limit  is  2  Canada 
geese. 

(5)  Remainder  of  South  Zone  -  The  season 
for  Canada  geese  may  extend  for  30  davs.  The 
daily  bag  limit  is  1  Canada  goose. 

(d)  Southern  Michigan  GMU  -  An 
experimental  special  Canada  goose 
season  may  be  held  between  January  7 
and  February  5.  The  daily  bag  limit  is 
2  Canada  geese. 

Minnesota: 

(a)  West  Zone 

(1)  West  Central  Zone  -  The  season  for 
Canada  geese  may  extend  for  30  days.  In  the 
Lac  Qui  Parle  Zone  the  season  will'close  after 
30  days  or  when  a  harvest  index  of  4.000 
birds  has  been  reached,  whichever  occurs 
first.  Throughout  the  West  Central  Zone,  the 
daily  bag  limit  is  1  Canada  goose. 

(2}1?emainder  of  West  Zone  -  The  season 
for  Canada  geese  may  extend  for  40  days.  The 
daily  bag  limit  is  1  Canada  goose. 

(b)  Northwest  2k)ne  -  The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  1  Canada  gooise. 

(c)  Southeast  Zone  -  The  season  for 
Canada  geese  may  extend  for  70  days, 
except  in  the  Twin  Cities  Metro  Zone 
and  Olmsted  County,  where  the  season 
may  not  exceed  80  days.  The  daily  bag 
limit  is  2  Canada  geese. 

(d)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
50  days.  The  daily  bag  limit  is  2  Canada 
geese. 

(e)  Fergus  Falls/Alexandria  Zone  -  An 
experimental  special  Canada  goose 
season  of  up  to  10  days  may  be  held  in 
December.  During  the  special  season, 
the  daily  bag  limit  is  2  Canada  geese. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  The  daily 
bag  limit  is  2  Canada  geese. 

Missouri: 

(a)  Swan  Lake  Zone  -  The  season  for 
Canada  geese  will  close  after  40  days  or 
when  5,000  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Schell-Osage  Zone  -  The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(c)  Central  Zone  -  The  season  for 
Canada  geese  may  extend  for  50  days. 
The  daily  bag  limit  is  2  Canada  geese. 
An  experimental  special  season  of  up  to 
10  consecutive  days  prior  to  October  15 
may  be  selected  in  addition  to  the 
regular  season.  During  the  special 
season,  the  daily  bag  limit  is  3  Canada 
geese. 

(d)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
50  days  in  the  respective  duck-buntini^ 


Federal  Register  /  Vol.  59.  No.  163  /  Wednesday.  August  24.  1994  /  Proposed  Rules 


zones.  Th»  dnly  bag  limit  is  2  Canada 
geese. 

Ohio:  The  season  may  extend  for  70 
days  in  fhe  respective  duck-hunting 
zones,  witfi  a  daily  bag  Hmit  of  2  Canada 
geesBv  except  in  the  Lalce  Erie  SJBP 
Zone,  where  the  season  may  not  exceed 
30  days  and  the  daily  bag.  limit  is  1 
Canada  goose.  Id  il»  Pymatuming 
Reservoir  Aiee.  \he  seasons,  limits,  and 
shootiag  hoDTs  ior  all  geese  shall  be  the 
same  as  those  sekcted  in  the  adjacent 
portkni  of  Pennsylvania. 

Tennessee: 

(a)  Northwest  Zone  -  The  season  for 
Canada  geese  will  close  after  75  days  or 
when  8,100  birds  have  been  harvested. 
whichcvef  occurs  first.  The  season  may 
extend  to  February  15.  The  daily  bag 
limit  is  2  Canada  gee&e. 

(b)  Southwest  ^one  -  The  season  for 
Canada  geese  may  extend  for  59  days, 
and tfw harvest  wfH  be  limited  to  l.OGO 
birds.  The  daily  bag  limit  is  2  Canada 
geese. 

Cc)  Kentucky/Barkley  Lakes  Zone  - 
The  season  for  Canada  geese  will  close 
after  50  days  or  when  1.800  birds  have 
been  harvested,  whichever  occurs  first. 
All  geese  harvested  must  be  tagged.  The 
daily  bag  limit  is  2  Canada  geese. 

(d>  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  will  be  limited 
to  7&,800  birds. 

(a)  Horicon  Zone  -  The  framework 
opening  date  for  all  geese  is  September 
24.  The  harvest  of  Canada  geese  is 
limited  to  41.000  birds.  The  season  may 
not  exceed  80  days.  All  Canada  geese 
harvested  must  bie  tagged.  The  daily  bag 
limit  is  1  Cafnada  goose  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(b)  Collins  Zone  -  The  framework 
opening  date  for  all  geese  is  September 
24.  The  harvest  of  Canada  geese  is 
limited  to  1  JOG  birds.  The  se.ison  may 
not  exceed  61  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  2  Canada  geese  and  the  sea.son 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(c)  Exterior  Zone  -  The  frame'.vork 
opening  date  for  ail  geese  is  October  1. 
The  harvest  of  Canada  geese  is  limited 
to  30jOOO  birds,  with  500  birds  allocated 
to  the  Mississippi  River  Subzone.  The 
season  may  not  exceed  70  days  and  the 
daily  bag  Hmit  is  1  Canada  goose,  hi  the 
Mississippi  River  Subzone,  the  season 
for  Canada  gee$e  may  extend  for  70  days 
in  each  duck  zone.  In  that  portion  of  the 
Exterior  Zone  outside  the  Mi.ssissir)pi 
i^jver  Sabzone.  the  progress  of  the 
'>'rvest  must  be  monitored,  .md  the 


season  closed,  if  necessary,  to  ensure 
that  the  harvest  does  not  exceed  29.500 
birds. 

Additional  Limits:  Ineddition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4,500  Canada 
geese  may  be  taken  in  the  Horicon  Zone 
under  special  agricultural  permits. 

Quota  Zone  Closures:  When  it  has 
been  determined  that  the  quota  of 
Cartada  geese  allotted  to  the  Northern 
Illinois,  Central  Illinois.  Southern 
Illinois,  and  Rend  Lake  Quota  Zones  in 
Illinois,  Posey  County  in  Indiana,  the 
Ballard  and  Henderson-Union  Subzones 
ia  Kentucky,  the  Allegan  County, 
Muskegon  Wastewater.  Saginaw  County, 
and  Tuscola/Huron  Goose  Management 
Units  in  Michigan,  the  Lac  Qui  Parle 
Zone  in  Minnesota,  the  Swan  Lake  Zone 
in  Missouri,  and  the  Northwest  and 
Kentucky/Boikley  Lakes  Zones  in 
Termessee  will  have  been  filled,  the 
season  for  taking  Canada  geese  in  tbe 
respective  area  will  be  closed  by  either 
the  Director  upon  giving  public  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and 
date  of  closing,  or  by  the  State  through 
St;Me  regulations  with  such  notice  and 
time  (not  less  than  48  hours)  as  they 
deem  necessary. 

Central  Flyway 

The  Central  Flyway  includes 
Colorado  {east  of  the  Continental 
Divide),  Kansas,  Montana  (Counties  of 
Blaine,  Carbon,  Fergus,  Judith  Basin, 
Stilhvatar.  Svveetgrass,  Wheatland,  and 
all  counties  east  thereof),  Nebraska,  New 
Mexico  feast  of  the  Continental  Divide 
except  the  Jicarilla  Apache  Indian 
Resen^ation).  North  Dakota.  Oklahoma. 
South  Dakota.  Texas,  and  Wyoming 
(east  of  the  Continental  Divide). 

Ducks,  Mergansers,  and  Coots 

Outside  Dato^:  October  1  througli 
January  20. 
Htnitir.g  Sensonf;  and  Duck  Limits: 

(1)  High  Plains  Mallard  Management 
I 'nit  (roughly  defined  es  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  lOOlh  meridian):  Either  (a)  51  days 
and  daily  bag  limit  of  4  ducks,  including 
no  more  than  1  of  whicli  may  be  a 
female  mallard.  1  mottled  duck,  1 
pintail.  I  redhiiad.  1  canvasback  and  2. 
wood  duck.s  or  (b)  61  days  and  daily  bag 
limit  of  3.  and  the  other  restrictions 
shown  above.  Under  both  options,  the 
last  12  days  moy  start  no  earlier  than  the 
Saturday  nearest  December  10 
(December  10). 

(2)  Remainder  of  the  Central  Flyway: 
Either  (a)  39  days  and  daily  l>ag  limit  of 
4  ducks,  including  no  more  than  1 
femak  mallard.  1  mottled  duck.  1 


pintail.  1  redhead,  1  canvasback  and  2 
wood  ducks  or  (b)  49  days  and  daily  bag 
limit  of  3  ducks,  and  tbe  othec 
restrictions  shown  above. 

Merganser  Limits:  The  daily  bag  limit 
of  5  mergansers  may  be  taken,  only  1  of 
which  may  be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  In 
coots. 

Zoning  and  Split  Seasons:  Montana. 
Nebraska  (Low  Plains  portion).  New 
Mexico,  Oklahoma  (Low  Plains  portion), 
and  South  Dakota  (Low  Plains  portion) 
may  select  hunting  seasons  by  lones. 

In  Montana.  Ne&aska  (Low  and  High 
Plains  portions).  New  Mexico,  North 
Dakota  (Low  Plains  portion).  Oklahoma 
(Low  and  High  Plains  portions).  South 
Dakota  (High  Plains  portion),  and  Texas 
(Low  Plains  portion),  the  season  may  be 
split  into  two  segments. 

In  Colorado,  Kansas  (Low  and  High 
Plains  portions).  North  Dakota  (High 
Plains  portion),  and  Wyoming,  the 
season  may  be  split  into  three  segments. 

Geese 

Season  Lengths.  Outside  Dates,  and 
Limits:  Seasons  may  be  split  into  two 
segments.  The  Saturday  nearest  October 
1  (October  1).  through  January  31.  for 
dark  geese  and  the  Saturday  nearest 
October  I  (October  1),  through  the 
Sunday  nearest  February  15  (February 
12),  except  in  Coirrado,  Kansas,  New 
Mexico.  Oklahoma,  and  Texas,  where 
the  closing  date  is  February  28,  for  light 
geese.  Seasons  in  States,  and 
independently  in  described  goose 
management  units  within  States,  may  be 
as  follows:    ' 

Colorado:  No  more  than  107  days, 
with  a  daily  bag  limit  of  5  light  and  3 
dark  geese. 

Kansas:  For  dark  geese,  no  more  than 
86  days,  with  a  daily  bag  limit  of  2. 
including  no  more  than  1  white-fronted 
goose. 

For  light  geese,  no  more  than  107 
days,  with  a  daily  bag  limit  of  10. 

Montana;  No  more  than  107  days, 
with  daily  bag  limits  of  2  dark  and  5 
light  geese  in  Sheridan  County  and  4 
dark  and  5  light  geese  in  the  remainder 
of  the  Central  Flyway  portion. 

Nebraska:  For  dark  geese,  no  more 
than  86  days,  with  a  daily  bag  limit  of 
not  more  than  2,  which  may  include  no 
more  than  1  white-fronted  goose. 

For  light  geese,  no  more  than  107 
days,  with  a  daily  bag  limit  of  10. 

New  Mexico:  No  inare  than  107  days, 
with  a  daily  bag  limit  of  5  light  and  3 
dark  geese,  except  in  the  Middle  Rio 
Grande  Valley  where  the  daily  bag  Hmit 
of  light  geese  is  10. 

North  Dakota:  For  dark  geese,  no  more 
than  fifi  days,  with  a  daily  bag  limit  of 


Federal  Register  /  Vol.  59,  No.  163  /  Wednesday,  August  24.  1994  /  Proposed  Roles 


43597 


For  h^  gpe»e.  no  more  than  107 
days,  with  a  daily  bag  limit  erf  10. 

Oklahoma:  For  dark  geese,  no  more 
than  86  days,  with  a  daily  bag  limit  of 
2,  including  ao  oiore  than  1  white- 
fronted  gooa*. 

For  It^  geese,  no  more  than  107 
days,  with  a  daily  bag  Kmit  of  10. 

South  Dakota:  For  dark  geese,  no  more 
dan  86  days,  with  a  daily  bag  limit  of 
not  more  tban  2.  including  no  more  than 
1  white-ftaated  goose. 

For  light  geese,  no  more  than  107 
daysv  witb  a  daily  bag  limit  of  10. 

Texas:  For  the  West  Unit,  no  more 
than  107  days,  with  a  cfaily  bag  limit  of 
5  light  and  3  dark  geese. 

For  dark  geese  in  the  East  Unit,  no 
more  than  86  days.  The  daily  bag  limit 
is  2.  including  no  more  than  1  white- 
fronted  goose  during  the  first  72  days; 
during  the  last  14  days,  the  season  is 
closed  on  white-fronted  geese  and  the 
daily  bag  limit  is  2  Canada  geese. 

For  light  geese  in  the  East  Unit,  no 
more  than  107  days,  with  a  daily  bag 
limit  of  10. 

Wyoming:  No  more  than  107  days, 
with  a  daily  bag  limit  of  5  light  and  .3 
dark  geese. 

Pacific  Flyway 

Ducks.  Mergansers.  Coots,  and  Common 
Moorhens 

Hunting  Seasons  and  Duck  Limits: 
Either  (a)  Concwrrent  59  days  and  daily 
bag  linrit  of  5  ducks,  including  no  more 
than  4  mallards  fnomore  than  1  of 
which  may  be  a  female),  1  pintail,  2 
redheads  and  1  canvasback  or  n>) 
Concurrent  69  days  and  daily  bag  limit 
of  4  ducks,  inciuding  no  more  than  ,1 
mallards,  and  the  other  restriction.s 
shown  above. 

In  theCohimbia  Basin  Mdllord 
Management  Unit,  the  seasons  may  be 
an  additional  7  days.  The  season  on 
coots  and  common  moorhens  may  be 
between  the  outside  dates  for  the  season 
on  ducks,  but  not  to  exceed  93  days. 

Coot  and  Common  Moorhen  Limits: 
Tbe  daily  bag  and  possession  limits  of 
coots  and  coitunon  moorhens  are  2.5, 
sii^iy  or  in  the  aggregate. 

Outside  Dates:  Between  October  1  and 
January  20. 

Zonmg  and  Split  Seasons:  Arizona. 
California.  Idaho,  Nevada,  Oregon.  Utah, 
and  Washington  may  select  hunting 
seasons  by  zones. 

Arizona,  California.  Idaho,  Nevada. 
Oregon,  Utah,  and  Washington  may 
split  their  seasons  into  two  segments 
either  Statewide  or  in  each  zone. 

Colorado,  Montana.  New  Mexico,  and 
Wyoming  may  split  their  duck  seasons 
into  three  segments. 

Colorado  River  Zone,  California: 
Seasons  and  limits  shall  be  the  same  as 


seasons  and  hmits  selected  in  the 
adjacent  portion  of  Arizona  (South 
Zone). 

Geese 

Season  Lengths,  Oittside  Dates,  and 
Limits:  Except  as  subsequently  noted, 
100-day  seasons  may  be  selected,  with 
outside  dates  between  the  Saturday 
nearest  October  1  (October  1).  and'the 
Sunday  nearest  January  20  (January  22), 
a.ad  the  basic  daily  bag  limits  are  3  light 
geese  and  3  dark  geese,  including  no 
more  than  2  white- fronted  geese. 

Brant  Season  -  A  16-consecutive-day 
season  may  be  selected  in  Oregon  and 
Washingti.r  uad  a  30-consecutive  day 
season  may  be  selected  in  California.  In 
only  Califomia,  Oregon,  and 
Washington,  the  daily  bag  limit  is  2 
brant  and  is  additional  to  dark  goose 
limits,  and  the  open  season  on  brant  in 
those  States  may  differ  from  that  for 
other  geese. 

Closuivs:  There  will  be  no  open 
season  on  Aleutian  Canada  geese  in  the 
Pacific  Flyway.  The  States  of  California, 
Oregon,  and  Washington  must  include  a 
statement  on  the  closure  for  that 
subspecies  in  their  respective 
regulations  leaflet.  Emergency  closures 
may  be  invoked  for  all  Canada  geese 
should  Aleutian  Canada  goose 
distribution  patterns  or  other 
circumstances  justify  stich  actions. 

Arizona:  The  daily  bag  limit  for  dark 
gp^se  is  2  geese. 
California; 

Northeast&m  Zone  -  White- fronted 
gee.se  and  ca.'.kling  Canada  geese  mav  be 
taken  ofily  during  the  first  23  davs  of  the 
goose  season.  The  daily  bag  lirii't  is  3 
geese  and  may  include  no  more  than  2 
dark  geese;  including  not  more  than  1 
cackling  Canada  goose. 

Colorado  River  Zone  -  The  .seasons 
and  limits  must  be  the  same  as  those 
selected  in  the  adjacent  portion  of 
Arizona  (Balance-of-the-State  Zone). 
Southern  Zone  -  Tlie  daily  bag  and 
possession  limits  for  dark  geese  is  2 
geese,  including  not  more  than  1 
cackling  Canada  goose. 

Balance-of-the-State  Zone  -  .\  79-day 
sea.son  may  be  selected,  except  that 
white-fronted  geese  and  cackling 
Canada  gee.se  may  be  taken  during  only 
the  Tirst  65  days  of  such  season.  Limits 
may  not  include  more  than  3  geese  per 
day  and  in  possession,  of  which  not 
more  than  1  may  be  a  dark  goose.  The 
dark  goose  limits  may  1/e  expanded  to  2. 
provided  that  they  are  Canada  geese 
othf»r  than  cackling  Canada  goese  for 
which  the  daily  limit  is  1. 

Three  areas  in  the  Balance-of-the- 
State  Zone  are  re.stric*ed  in  the  hunting 
of  certain  geese; 


(1)  In  the  Counties  of  Del  Norte  and 
Humboldt,  theie  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacxaiaento  Vallev  .\rea,  the 
season  on  white-fronted  geese  and 
cackling  Canada  geese  nust  end  on  or 
before  November  30,  and,  except  in  the 
Western  Canada  Goose  Hunt  Area,  theie 
will  be  no  open  season  for  Canada 
geese. 

(3)  In  the  San  Joaquin  Valley  Area,  the 
hunting  season  for  Canada  geese  will 
close  BO  later  than  November  23. 

Colorado;  Tbe  daily  bag  limit  for  dark 
geese  is  2  geese. 

Idaho: 

Northern  Unit  -  The  daily  bag  limit  is 
4  geese,  including  4  dark  geese 
inchiding  not  more  than  2  white-fronted 
geese,  and  3  light  geese. 

Southwest  Unit  -  The  daily  bag  limit 
on  dark  geese  rs  4,  including  not  more 
than  2  whrtcfronted  ge«se. 

Southeastern  Unit  -  The  daily  bag 
limit  is  3  geese,  including  not  more  than 
2  white-fronted  geese. 

Montana: 

Wes»  of  Divide  Zone  -  The  daily  bag 
limit  on  dark  geese  is  4.  including  not 
more  than  2  white-fronted  geese. 

Nevada: 

Clark  County  Zone  -  The  daily  bag 
limit  of  dark  geese  is  2  geese. 

New  Mexico:  The  daily  bag  limit  for 
dark  geese  is  2  geese. 

Oregon;  Except  as  subsequentlv 
noted,  the  dark  goose  limit  is  4. 
including  not  more  than  2  white-fronted 
geese  and  1  cackling  Canada  goose. 

Harney.  Lake,  Klamath,  and  Malheur 
Cminties  Zone  -  The  season  length  may 
be  lOO  day.s.  White- fronted  geese  may 
not  be  taken  before  October  17  di;ring 
the  regular  goose  season. 

Western  Zone  -  In  the  Spet:ial  Canada 
Goose  Management  Area,  except  for 
designated  areas,  there  shall  be  no  npen 
season  on  Canada  peese.  In  the 
designated  areas,  individual  quot.is 
shall  be  e,stahli.shed  which  rollec-lively 
shall  not  exceed  210  dusky  Canada 
geese.  See  section  on  quota  zones.  In 
those  designated  areas,  the  daih  bag 
limit  of  dark  geese  is  3,  including  not 
more  thian  2  white- fronted  geese  and  1 
cackling  Canada  pnose. 

Utah;  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

Washington;  The  daily  bog  limit  is  4 
geese,  including  4  dark  geese,  hut  not 
more  than  2  white-fronted  gee.se,  and  3 
light  geese. 

West  Zone  -  In  the  Ix)wer  Columbia 
River  Spec:ial  Goose  Ma.oagement  Area, 
except  for  designated  areas,  there  shall 
be  no  open  season  on  Canada  gee."^.  In 
the  designated  areas,  individual  quotas 
shall  be  established  which  collectivelv 
shall  not  exceed  90  dusky  Qit;ada  goe'se. 
See  section  on  quota  zones. 
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Wyoming:  In  Lincoln,  Sweetwater, 
and  Sublette  Counties,  the  combined 
special  September  Canada  goose  seasons 
and  the  regular  goose  season  shall  not 
exceed  100  days. 

Quota  Zones:  Seasons  on  Canada 
geese  must  end  upon  attainment  of 
individual  quotas  of  dusky  Canada 
geese  allotted  to  the  designated  areas  of 
Oregon  and  Washington.  Hunting  of 
Canada  geese  in  those  designated  areas 
shall  only  be  by  hunters  possessing  a 
State-issued  permit  authorizing  them  to 
do  so.  In  a  Service-approved 
investigation,  the  State  must  obtain 
quantitative  information  on  hunter 
compliance  of  those  regulations  aimed 
at  reducing  the  take  of  dusky  Canada 
geese  and  eliminating  the  take  of 
Aleutian  Canada  geese.  The  daily  bag 
limit  of  Canada  geese  may  not  include 
more  than  1  cackling  Canada  goose. 

Tundra  Swans 

In  Montana,  Nevada,  New  Jersey, 
North  Carolina,  North  Dakota,  South 
Dakota,  Utah,  and  Virginia,  an  open 
season  for  taking  a  limited  number  of 
tundra  swans  may  be  selected.  Permits 
will  be  issued  by  the  States  and  will 
authorize  each  permittee  to  take  no 
more  than  1  tundra  swan  per  season. 
The  States  must  obtain  harvest  and 
hunter  participation  data.  These  seasons 
will  be  subject  to  the  following 
conditions: 

In  the  Atlantic  Flyway 

— ^The  season  will  be  experimental. 

— The  season  may  be  90  days,  must 
occur  during  the  light  goose  season,  but 
may  not  extend  beyond  January  31. 

— In  New  Jersey,  no  more  than  200 
permits  may  be  issued. 

— In  North  Carolina,  no  more  than 
6,000  permits  may  be  issued. 

—In  Virginia,  no  more  than  600 
permits  may  be  issued. 

In  the  Central  Flyway 

— The  season  may  be  107  days  and 
must  occur  during  the  light  goose 
season. 

— In  the  Central-Flyway  portion  of 
Montana,  no  more  than  500  permits  may 
be  issued. 


— ^In  North  Dakota,  no  more  than 
2,000  permits  may  be  issued  during  the 
experimental  season. 

— la  South  Dakota,  no  more  than 
1,500  permits  may  be  issued  during  the 
experimental  season. 

In  the  Pacific  Flyway 

— E}(cept  as  subsequently  noted,  a 
100-day  season  may  be  selected 
between  the  Saturday  nearest  October  1 
(October  1),  and  the  Sunday  nearest 
January  20  (January  22).  Seasons  may  be 
split  into  2  segments.  The  States  of 
Montana,  Nevada,  and  Utah  must 
implement  a  harvest-monitoring 
program  to  measure  the  extent  of 
accidental  harvest  of  trumpeter  swans. 

— In  Utah,  no  more  than  2,500  permits 
may  be  issued.  The  season  must  end  on 
or  before  December  15. 

— In  Nevada,  no  more  than  650 
permits  may  be  issued. 

— In  the  Pacific-Flyway  portion  of 
Montana,  no  more  than  500  permits  may 
be  issued. 

Area,  Unit  and  Zone  Descriptions 

Geese 

Atlantic  Flyway 

New  Jersey: 

Special  Area  for  Canada  Geese:  That 
portion  of  the  State  within  a  continuous 
line  that  runs  east  along  the  New  York 
State  boundary  line  to  the  Hudson 
River;  then  south  along  the  New  York 
State  boundary  to  its  intersection  with 
Route  440  at  Perth  Amboy;  then  west  on 
Route  440  to  its  intersection  with  Route 
287;  then  west  along  Route  287  to  its 
intersection  with  Route  206  in 
Bedminster  (Exit  18);  then  north  along 
Route  206  to  its  intersection  with  the 
Pennsylvania  State  boundary;  then 
north  along  the  Pennsylvania  boundary 
in  the  Delaware  River  to  its  intersection 
with  the  New  York  State  boundary. 

Mississippi  Flyway 

Illinois 

North  Goose  Zone:  Same  as  for  ducks. 

Northern  Illinois  Quota  Zone:  The 
Counties  of  McHenry,  Lake,  Kane,  DuPage, 
and  those  portions  of  LaSalle  and  Will 
Counties  north  of  Interstate  Highway  80. 


Central  Goose  Zone:  That  portion  of 
the  State  between  the  North  and  South 
Goose  Zone  boundaries. 

Central  Illinois  Quota  Zone:  The  Counties 
of  Grundy,  Woodford,  Peoria,  Knox,  Fulton. 
Tazewell,  Mason,  Cass,  Morgan,  Pike, 
Calhoun,  and  Jersey,  and  tkose  portions  of 
LaSalle  and  Will  Counties  south  of  Interstate 
Highway  80. 

South  Goose  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Missouri  border  along  the  Modoc 
Ferry  route  to  Randolph  County 
Highway  12,  north  along  Coiuity  12  to 
Illinois  Highway  3,  north  along  Illinois 
3  to  Illinois  159,  north  along  Illinois  159 
to  Illinois  161,  east  along  Illinois  161  to 
Illinois  4,  north  along  Illinois  4  to 
Interstate  Highway  70,  east  along  1-70  to 
the  Bond  County  line,  north  and  east 
along  the  Bond  County  line  to  Fayette 
County,  north  and  east  along  the  Fayette 
County  line  to  Effingham  County,  east 
and  south  along  the  Effingham  County 
line  to  1-70,  then  east  along  1-70  to  the 
Indiana  border. 

Central  Flyway 

Kansas:  , 

Light  Geese 

Unit  1:  That  portion  of  Kansas  east  of 
KS  99. 

Dark  Geese 

Texas: 

West  Unit:  That  portion  of  the  State 
lying  west  of  a  line  from  the 
international  toll  bridge  at  Laredo;  north 
along  1-35  and  I-35W  to  Fort  Worth; 
northwest  along  US  81  and  US  287  to 
Bowie;  and  nor&i  along  US  81  to  the 
Oklahoma  border. 

East  Unit:  Remainder  of  State. 

Pacific  Flyway 

Harney,  Klamath,  Lake,  and  Malheur 
Counties  Zone:  All  of  Harney,  Klamath, 
Lake,  and  Malheur  Counties. 

Swans 

Pacific  Flyway 

Utah: 

Open  Area:  Statewide,  except  Cache, 
Daggett,  Rich  and  Uintah  Counties. 
[PR  Doc.  94-20923  Filed  8-23-94;  8:45  am) 
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Proclamation  6716  of  August  22,  1994 

Classical  Music  Month,  1994 


By  the  President  of  the  United  States  of  America 


A  Proclamation 

In  the  symphony  halls  of  our  great  cities  across  America,  in  the  community 
centers  of  our  small  towns  on  radio  and  in  recordings,  a  note  is  played 
that  began  centuries  ago  and  resounds  to  this  day.  At  the  heart  of  classical 
music  IS  continuity  and  tradition.  What  was  heard  in  a  Vienna  opera  house 
was  heard  again  in  a  colonial  theater  in  Charleston.  South  Carolina,  was 
echoed  at  the  inauguration  of  President  Lincoln,  was  repeated  in  turn- 

frnri^'h!"^'^.  v-n^??'  f '^  ''  P^'y^^  ^8'^"  ^°^^y  by  ^  ^ange  of  musicians 
from  the  most  skilled  of  virtuosos  to  the  youngest  student  struggling  with 
ihe  complexities  of  the  violin.  »6""b  wuu 

Classical  music  is  a  celebration  of  artistic  excellence.  Great  art  endures 
through  the  ages,  and  in  the  United  States  we  have  embraced  that  great 
music  and  incorporated  it  into  the  American  experience.  Our  best  art  reflects 
our  Nation  s  spirit-that  mixture  of  discipline  and  improvisation,  the  com- 
bination of  strong  individual  voices  working  together  at  the  same  time, 
the  bravado,  the  inventiveness,  the  dynamism  of  the  American  character. 
Classical  music  plays  in  harmony  with  that  energy  and  spirit  to  become 
reinvigorated  and  reinvented  with  each  new  orchestra  or  chamber  group 
with  every  performance  that  rings  out  new  and  fresh. 

This  month  we  exalt  the  many  talented  composers,  conductors,  and  musi- 
cians who  bring  classical  music  to  our  ears.  These  artists  carry  on  a  great 
tradition  of  musical  achievement,  and  we  are  proud  of  their  outstanding 
accomplishments.  Whether  in  new  American  works  or  in  the  masterpieces 
ot  the  great  composers  of  old.  music  is  a  unifying  force  in  our  world 
bringmg  people  together  across  vast  cultural  and  geographical  divisions' 
Classical  music  speaks  both  to  the  mind  and  to  the  heart,  giving  us  something 
to  think  about  as  well  as  to  experience.  °       o  5 

The  Congress,  by  House  Joint  Resolution  239.  has  designated  September 
1994  as  -Classical  Music  Month."  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  month. 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
ot  America,  do  hereby  proclaim  September  1994  as  Classical  Music  Month 
I  urge  all  Americans  to  observe  this  month  with  appropriate  ceremonies 
and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  mv  hand  this  twenty-second 
day  of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninetv-four 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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CFR  PARTS  AFFECTED  DURING  AUGUST 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separate^  a  Ust  of  CFR  Sectk>ns  Affected  (LSA)  which 
lists  parts  and  sections  affected  t)y  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Administrative  Orders: 
Memorandums: 

July  26,  1994 40205 

August  2,  1994 40463 

Notices: 

August  17,  1994 42749 

PresKJenfial  Determinations: 
No.  94-16  of  March 

16,  1994  (See  No. 

94-42  of  August  8, 

1994) 42151 

No.  94-40  of 

August  8,  1994 42147 

No.  94-41  of 

August  8,  1994 42149 

No.  94-42  Of 

August  8,  1994 42151 

Proclamations: 

6709... 39671 

6710 39673 

6711 39675 

6712 39935 

6713 41375 

6714 43023 

6715 43435 

6716 43701 

Executive  Orders: 
July  9.  1910  (Revoked 

in  part  by  PLO 

7076) 39702 

12002  (See  EO 

12924) 43437 

12755 (See  EO 

12924) 43437 

12214  (SeeEO 

12924) 43437 

12735  (See  EO 

12924) 43437 

12851  (See  EO 

12924) 43437 

12923  (Revoked  by 

EO  12924) 43437 

12924 43437 

1 2865  (Continued  by 

Notice  of  August 

17) „ 42749 

5  CFR  - 

293 40791 

351 40791 

430 40791 

432 40791 

451 40791 

511 40791 

530 40791 

531 40791 

536 40791 

540 40791 

575 40791 

591 40791 

595 40791 


771 40791 

12000 39937 

Proposed  Rules: 

831 41746 

842 41716 

1600 41990 

7  CFR 

52 41377 

300 40794,42153 

301 39937,40207,41219 

319 40794,42153 

Ch.lV 42487 

406 39413 

457 42751 

905 41378 

906 39414 

920 41379 

922 39415 

923 39415 

924 39415 

945 41381 

958 41638 

959 41382 

967.. 41637 

981 39417 

982 41638 

985 41219,41221 

987 41383 

993 41385 

997 39419 

998 39421 

1001 42422 

1002 42422 

1004 42422 

1005 42422 

1006 42422 

1007 42422 

1011 42422 

1012 42422 

1013 42422 

1030 42422 

1032 42422 

1033 42422 

1036 42422 

1040 42422 

1044 42422 

1046 42422 

1049 42422 

1050 42422 

1064 42422 

1065 42422 

1068 42422 

1075 42422 

1076 42422 

1079 42422 

1093 42422 

1094 42422 

1096 42422 

1099 42422 

1106 4242? 

n08 4242? 
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1124 42422 

1126 - 42422 

1 131  ™ 42422 

1134 42422 

1 1 35 42422 

1137 42422 

1138 ...42422 

1139 42422 

1250 ......38875 

1413 39247 

1421  _ - .39247 

1427— 39251 

1435 - 41222 

1900 43441 

1901 » 41366 

1940- 41386 

1951 41386 

1995.- 43441 

2003 „....41386 

4284 41386 

Proposed  Rules: 

55 38944 

56- 38944 

59 __ 38944 

70 -. 38944 

792 43504 

920.. .....41717 

945 -.40477 

947.™ 39479 

1001- 40418 

1002— 40418 

1004 40418,41413 

1005 40418 

1006 40418 

1007 40418 

101 1 40418 

1012- 40418 

1013— 40418 

1030 40418 

1032 40418 

1033 40418 

1036— - 40418 

1040— 40418 

1044— 40418 

1046 40418 

1049 40418 

1050 40418 

1064— 40418 

1065 40418 

1068— 40418 

1075 40418 

1076 40418 

1079..- 40418 

1093 40418 

1094 40418 

1096 40418 

1099 40418 

1106 40418 

1108 40418 

1124 40418 

1126— 40418 

1131 40418 

1134 40418 

1135 40418 

1137— 40418 

1138- 40418 

1139 40418 

1205  _ 39480 

1403 43504 

1413 39707 

1710 39975 

1714.„ 39975 

1726 ...40315 

1785- 39975 

1924- 42778 

1942 40478,42783 


4284. 


8  CFR 

103 '. 39394 

204.- 38876.42878 

21 1 - 39394 

214.-. 41818.42487 

216 - - 39394 

235 39394 

242..- 39394.42406 

287-.....- ., 42406 

Proposed  Rules: 

214 41843 

274a 41843 

9  CFR  I 

112 1 43441 

151 * 42488 

160 40797 

317 39941,40209 

318 39254,41640 

319 _ 39254 

381 39254,  40209,  42155 

Proposed  Rules: 

92 4. ..43506 


10  CFR 

19 _ 41641 

20 _ 41641 

35 „ 41641 

40 41641 

73 _ 38889 

766 - 41956 

Proposed  Rules:        I 

2 1 43298 

20 ^ 43200 

30 - ....^ 43200 

40 » 43200 

50 - _ 42182,43200 

51 43200 

61 _ 39485 

70 - 43200 

72 43200 

11  CFR 

8 40639 

107 ^ 39635 

114 39636 


9008 

Proposed  Rules: 

100 

113 


12  CFR  I 

34 ^ 40202 

225 39677.40202 

226 ^ 40203 

230 40217 

303 43281 

323 _ 40202 

564 40202 

701 i 39423 

707 1 39425 

722 ...L 40202 

Proposed  Rules:       ' 

208 43508 

225 39709.43508 

337 4 41991 

707 ' 39486 


13  CFR 


121 - 

Proposed  Rules: 

107 , 40315 

14  CFR 

23 


..40478     25 39427 

36 : 39679 

39 39429.  39431.  39432. 

40084, 40798. 40799. 41225. 
41227. 41229. 41233, 41235, 
41237,41238,41643,41645, 
41647, 41653. 41655, 41662, 
42156, 43025, 43026',  43028, 
43029,43031,43033 

71 :....39434,  39435,  40084, 

40228. 40229. 40230. 40231 . 
40232. 40233, 40234.  40455, 
4080a  40801 ,  40802. 41 398. 
42489, 43034. 43445, 43446, 
43447. 43448, 43449, 43450, 
43451 ,  43452.  43453. 43454. 
43455, 43456, 43457. 43458. 
43459 

73- 43460 

65 42922 

91 39679 

95 39436 

.97 39943.  39944,  39947 

121 42922.42974 

125 42974 

135 42922,42974 

1260 38900 

Proposed  Rules: 

Ch.1 39983 

1 39192 

13 40192,41192 

16 41192 

36 39711 

39 39983,  40488.  40490, 

41261,42186.43304 

65 42430 

66 42430 

71...39394,  42535,  43306. 
43517 

43307,  43308. 43309, 4331 1 , 
43517 

91 39711 

189 - 39395 

257 40836 

399 40836 

15  CFR 

771.- 40235 

785 40235 

799 40235 

16  CFR 

305 39961 

Proposed  Rules: 

243 41261 

800 40492 

1 203 - 4 1719 

1500...-.- - - .39306 

17  CFR 

30 42156 

200 39680.43460 

230 43460.43469 

239 43460 

240 42448 

270 43460 

Proposed  Rules: 

3 43620 

210 42187 

228 42449 

229 42449 

239 42187 

240 42449 

249 42449 

270 39311 

.39941     274 42187,  43460 


..39635 

,42183 
,42183 


.39426 


18  CFR  . 

35 ...- 40238 

154 40238,40240 

157 „ 40240 

210 — 39020 

21 1 ...39020 

270... . „. 40240 

271 „„ 40240 

272 40240 

273 :. 40240 

274 _ 40240 

275 ._ 40240 

284 38901 

292 40468 

341 —-.-..... .40243 

342 40243 

343 ........40243 

Proposed  Rules: 

35..... —.41739 

284 .-. 40493 

342 40493 

346 40493 

347 .» 40493 

357 .40493 

385 ...40493 


,19  CFR 

10 - 

101 

111 , 

123 

128 

141 ^.. 

143 

145 

148 

159 

Proposed  Rules; 

101 43313 

4 „ 39682 

101 - 41973 

Pro  po  SCO  niii9S! 

101 .41992 

191 ....41994 

348 „. .39985 

420 .39991 


, 43283 

43283 

43283 

43283 

,...._43283 

43283 

43283 

43283 

43283 

43283 


20  CFR 

404 

41974 

416 

655 

..41399.  41400.  43035. 
43283. 43470 

41874 

21  CFR 

5 

...42490 

74 

210 

211 

40802 

.39255 

39255 

310 .- 

341 

369- 

43234.  43386 

43386 

„..„ 43386 

430 

.40805 

436 

.40805 

455 

..40aK 

510 41663.419^ 

520 .39438.  41664.  42493 

522 41663,  41665.  41975 

556 38901. 41240,  41976 

558 ..38901.  41240.  41975 

Proposed  Rules: 

Ch.  1 „.39flflfl 

102 - --^^9e3S 

330 

600 

601 

39499 

42193 

- 42193 
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in 


606 42193 

607 „ 42193 

610 42193 

640 _ 42193 

660  _ 42193 

22CFR 

42 .s .39952 

126_ 42^58 

518 „ 3S440 

23CFR 

1-12 .39256 

ISIS 40470 


24CFR 

103 

200 

204... 

208 

880 


- - 39955 

39394 

39955 

— - 43472 

.42-!  59 


'631 „ 42159 

882 42159 

883 42159 

884 , _ .42159 

886 _ 42159 

889 42159 

905 39402,  43522 

913 43622 

955 42732 

950 39402 

964 .....43622 

990 43622 

Proposed  RateK 

Ch.  I „ 41995 

91...: 40148 

52...... 40148 

1 00 „ 40502 

261 40764 

570 40148.  41 195 

574 40148 

576 40148 

968 40148 

905 3Q072 

950 39072 

3500 42784 

25CFR 

200 43414 

216 43414 

Proposed  Rules: 

10 ...40086 

20 40182 

63 40184 

1 15 41948 

26  CFR 

1 39958,  41666 

47 43039 

^8 43039 

301 38902 

602 41666 

Proposed  Rules: 

1 41414,  41739 

301 43073 

27  CFR 

4 42159 

5 42159 

^ 42159 

28  CFR 

0 41241,  41242.  42160 

2 40257 

37 39398 


68. 41242 

77 39910 

29  CFR 

18. 41874 

24 4t874 

1640 398S8 

1910 40671,  40954,  43268 

1915-: 40964 

1 926 40671 ,  40964,  43268 

1952 J9257,  42493.  42495 

■2619 41704 

2575 41704 

Proposed  Rules: 

570 40318 

1910 42785 

1317 42785 

1918 ....427B5 

30  CFR 

216 383C^ 

218 38904 

710 43414 

715 43414 

716 43414 

717 43414 

750 43414 

Proposed  Rules: 

Ch.  II...., 38946 

75 42193,  43314 

206 39712 

250 30901 

903 41208 

917 40503 

925 41262 

935 39993 

935 40506 

31  CFR 

337 42'' 51 

605 ..'...A\'SfT! 


32  CFR 

77 40509 

92 42752 

98a 42752 

378 43475 

384 41405 

388 45477 

552 42755 

Proposed  Rules: 

313 41739 

33  CFR 

25 39962 

100 3S456.  40619,  42756 

110 39963.  40820 

117 42757 

126 39063 

157 40186 

1S0 59453,  39963,  40186 

152 39962 

165 39456,  39460,  39461 

40821,40322,41405,41403, 

42758,43518 

168 42962 

Proposed  Rules: 

80 43B20 

82 42620 

84 43620 

87 43620 

88 43620 

^^ 43620 

100 42737 

34  CFR 

200 .-. 41168 


201 flIlBe 

364 41880 

365 41880 

365 418S0 

367 41B8D 

388 4C176 

607 41914 

Proposed  Rules: 

350 41176 

351 41176 

352 4',176 

353 41176 

668 42134 

682 „....41164 

685 „ 42646 

35  CFR 

133 43254 

135 43254 

Proposed  Rules: 

103 41997 

36  CFR 

Proposed  Roles. 

14 39228 


38  CFR 

3 

21 

Proposed  Rules; 

17 35947 


42497 
39966 


21 


-4C507 


39257 
39967 


39  CFR 

11 

HI 

Proposed  Rules: 

111 ;: 42535 

40  CFR 

50 3S906 

52 39583,  39684,  3S586 

39588,  39690, 39691 ,  39692 
39699,  39832,  40823, 40826 
41408.41706,41708.41709 
42164,  42165. 42500,  42506 
42759,  42765,  42766,  43C46 
43285,  43287.  4348Q.  -'.3481 

43433 

58 41526 

GO 40258 

75 42509 

80 39258 

81  39394.  39692.  3&P99 

40064,42168,42766 

82 41368,  42169,  42950 

85 33e38 

125 40642 

ISO 39462,  394C.4,  39466, 

39467,  4251 1 ,  43489,  43490. 
43493,43494,43495 

185 39467 

228 41243 

256 434% 

263 43496 

271  39967.39971,  41979 

43290 

300 43291 

350 43043 

372 43043 

500 39638 

721  39292,  39293.  39295, 

40259, 43292 

749 42759 

799 3t9i7 

Proposed  Rules: 

51 39501 


52 JJ931 1 ,  39715,  39716 

39994,  40840, 41263, 41265, 

41416,  41740,  41998,  4219rt' 

42540.  42541 ,  42788,  4352q! 

43521 

55 421S4 

58 42541 

63 38949,  42788,  43523 

70 42522,43523 

75 42560 

81  40319,  42198.  42541 

82 .41968,42199 

86 43074 

124 41741 

1*2 40458 

180 39502,  39504,  39505, 

42560,  43525 
185 „ 39505 

186 39^05 

268 41741 

270 41741 

281 40507 

300 43314 

721  ....39311,  40001,  43C79 

41  CFR 

101-38 41410 

ICl-^0 42514 

101-41 4i4:i 

3Cl-e 43500 

42  CFR 

AOO „ 39295 

405 39328 

414 39828 

435 43050 

436 43050 

Proposed  Riiles: 

2 42561 

6 42790 

52 39312 

---a 4^,  j3 

43  CFR 

^ ■<«;/  /4 

Public  Lend  Orders: 
725  (Revoked  in  part 

by  PLO  7072) 39458 

629  (Revoked  in  part 

by  PLO  7071) 39463 

70^7 39635 

7070 35701 

7071 39-163 

7C72 3S4S3 

7073 39469 

7074 39702 

7075 39702 

7C76 36702 

7077 43296 

Proposed  Rules: 

11 40319 

39 3S2'5 

432 39316 

2320 39223 

44  CFR 

64 36921 

65 39972.  40828,  43C53 

.67 40830.  -13054 

Proposed  fiufes: 

67 40002,  4C3-i '.  ■5308? 


45  CFR 

670 

1355 

1801  


.42318 
.42519 
"30i.8 
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2541 41598 

2542 41598 

ProposMl  Rules: 

212 42795 

400 41417 

46CFR 

4 39469 

38 39963 

68 39635 

78 39963 

97 39963 

194 39963 

381 40260 

Propostd  Rules: 

97 40004 

148 40004 

171 40855 

47CFR 

0 39703 

1 42521 

2 40474.40835 

14 40835 

15 42528 

18 39471 

22 39299 

24 39704,  40835.  43062 

63 40264 

64 .38922.  39300 

69 38922 

73 38930.39301,41259, 

41711.43064.43501 
Proposed  Rules: 

22 42563 

24 41426 

73 38949.  38950,  39317, 

40508,41428,42017 
90 42563 


4aCFR 

Ch.  12 40268 

Ch.  19 40313 

225 38931,39974 

252 38931 

519 _ 38931 

552 38931 

1845 _ 38937 

1852 _ 38937 

Proposed  Rules: 

9 39317 

10 39317 

13 _ 39317 

15 39317 

23 39317 

25 „ 39317 

31 39317 

45 39317 

48 _ 43527 

52 39317 

204 42566 

207 „ 40005 

215 _ 42569 

237 40005 

244 „ 42569 

251 „ 39318 

252 39318,40005 

253 „ 42566 

552 38950 

Ch.9 38951 

App.  C „ 42569 

49CFR 

1 40313 

40 „ 42996 

195 41259 

209 43666 

217 _ 43064 

220 43064 

229 39705 


571 38938,  39472 

575 38938 

Proposed  Rules: 

171 41848 

172 41848 

173 41848 

174....... 41848 

175 41848 

176 41848 

177 41848 

192 39319,39506 

195 r. 39506 

214 42200 

225 42880 

393 39518 

555 43320 

571 39522,43528 

Ch.X 39524 

1039 43529 

1048 43322 

1145 43529 

1312 41428 

1314 41428 

50CFR 

14 41711 

17 42171,  42682,  42696, 

43648 

20 42474 

23 41981 

24 42774 

36 39408 

204 39301 

222 :...42529 

227 42529 

285 42176 

301 ,....39476,  39477,  42775 

605.... 38942 

638 42533 

641 39301 

651 42176 


662 43501 

672 39477,  39478.  39705. 

40314,42776.43296 

675 39305.  41412.  42776, 

43502 

676 43502 

678 38943 

Proposed  Rules: 

Ch.  I 39316 

17 39524,  39532,  39868, 

39874, 39879, 40639. 42108, 

42118,42203.43322 

20 42017,  43088,  43684 

29 39228 

222 39540 

226 39716 

227 41270 

611 39724 

642 40509 

646 42570 

651 40510 

658 39724 

663 40511 

671 43534 

672 43534 

675....„ „...39725,  43534 

676 43534 

681 40515 

685 40859 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  Inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  August  23,  1994 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  dsily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  v\3  first 
class  mail  As  part  of  a  micro^che 
Federal  Registsr  subscriptioi;,  fhs  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumuiaiive  Federal  Register  Irdex  are 
maiied  month'y. 

Code  of  Federal  Regulations 

The  Code  of  Fecieral  Regulationn, 
comprising  apf;rox!,-naTely  200  voiumes 
and  revised  at  least  cice  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  fornwi  and  the  cLi.rent 
year's  volumes  are  mai'ea  to 
subscribers  as  issued 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  yea^:  S403  00 
Six  months:  $201.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $244.00 


*5419 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

Ifsoasyl 

To  fax  your  orders  (202)  512^2233 


D    YES,  enter  the  followmg  indicated  subscripfons  ,n  24x  microfiche  format: 


~r!l'"',^!f"7r™'  ^  one  yea,  a,  $40,  each        CJ    Six  .o„,h»  .,,20,50  each 
God.  of  F«lenl  ReguUlioas  (CFRM.l)       Q  One  year  «  $244  e«* 


_.  Price  includes 


The  total  cost  of  my  order  is  $ .  mce  includes 

regular  domestic  postage  and  handhngand  is  subject  to 
cnange.  International  customers  please  add  25%. 


(Company  or  persona]  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(C:ity.  Slate.  Zip  code) 


^  Do  not  malte  my  name  available  io  other  mailers 
Check  nwriinH  r>f  paym^ nf. 

:]  Oieck  payable  to  Superintendent  of  Documents 

J  GPO  Deposit  Accoum        [~ 

^  VISA  J  MasterCard 


-D 


(expiration) 


(Daytime  phone  including  area  code ) 


(Purchase  order  no.) 


(.Authon/mg  signature)  ; 

Thank  you  for  your  order! 

Mat!  to:     Superintendent  of  Documents 

FO.  Box  .•^7N54,  Pittsburgh.  P.-X  15250-7954 


/OL 


Federal  Register 
Document 
Drafting 
Handbooic 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology.  ^ 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *()133  Charg0  your  ordwr. 

^_._  ITS  •any! 

YES,  please  send  me  the  foUowing  indicated  publications:  To  f«i  your  ord«r*  and  »nq««ri««-(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


.  Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

I 


PleaM  Tjrpe  or  Print 

2 


(Company  or  personal  name) 


(Additional  address/attention  line) 


I 


(Street  address) 


3.  Please  choose  method  of  payment: 

n  Check  payable  to  the  Superintendent  of  Documents 
LD  GPO  Deposit  Account        I     I     I     I     I    I    I    1  ~  LJ 
I    I  VISA  or  MasterCard  Account 


D 


(City.  Sute,  ZIP  Code) 


L 


-L 


(Credit  card  expiration  date) 


Thamk  you  for  your  order! 


(Daytime  phone  including  area  code) 


t  (Signature) 

4.  Maa  To:  New  Ordere,  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


(Rav  12/91) 


Public  Laws 


103d  Congress,  2d  Session,  1994 
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RULES 

Common  carrier  services: 
-    Personal  communications  services  in  900  MH^  band 
(narrowband  PCS);  competitive  bidding   1   - 
Correction.  43898  I 

Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992— 
Adjudicatory  carriage  agreement  complaints; 

anticompetitive  behavior  prevention,  43776-43778 

PROPOSED  RULES 

Television  broadcasting:  ■ 

Cable  television  systems —  | 

Major  television  markets;  list.  43805—43806 
NOTICES 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 

etc.,  43838 

Federal  Election  Commission 

RULES 

Presidential  nominating  convention,  publicly  financed; 
transmittal  to  Congress 
Effective  date.  43726 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Thunder  Bay  Power  Co..  43829-43831 
Natural  gas  certificate  filings: 

El  Paso  Natural  Gas  Co.  et  al.,  43831-^3832 


Applications,  hearings,  determinations,  etc.: 
Algonquin  LNG,  Inc..  43832-43833 
Ashton  Energy  Corp..  43833 
Boston  Edison  Co.,  43833 

Heartland  Energy  Services.  Inc.,  et  al.,  43833-43834 
Koch  Gateway  Pipeline  Co.,  43834 
MidCon  Power  Services  Corp.,  43834-43835 
National  Fuel  Gas  Supply  Corp.,  43835 
Natural  Gas  Pipeline  Co.  of  America,  43835-43836 
Northern  Illinois  Gas  Co.,  43836 
R.J.  Dahnke  &  Associates,  43836 
Williams  Natural  Gas  Co.,  43836 
WYGEN,  Inc..  43837 
Wyoming  Interstate  Co.,  Ltd.,  43837 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Parts  and  accessories  necessary  for  safe  operation — 
Protection  against  shifting  or  falling  cargo;  correction, 
43898 
NOTICES 

Environmental  statements;  notice  of  intent: 
Montgomery  and  Prince  Georges  Counties.  MD.  43889- 
43890 

Federal  Housing  Finance  Board 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  43839 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  43839-43840 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Cupertino  National  Bancorp,  43840 

Northeast  Bancshares.  Inc4  correction.  43840 

Town  Financial  Corp.  et  al..  43840  . 

Union  Planters  Corp.  et  al.,  43840-43841 

Federal  Transit  Administration 

RULES 

Charter  service: 

American  Bus  Association;  address  change,  43778 
Rolling  stock  purchase  pre-award  and  post-delivery  audits: 

Small  purchase  exception  to  resident  inspector 
requirement,  43778-43779 

Fish  and  Wildlife  Service 

NOTICES 

Meetings: 
Sport  Fishing  and  Boating  Partnership  Council  workshop. 
43854 

Food  and  Drug  Administration 

RULES  ~       . 

Food  additives: 
Polymers — 
Aromatic  petroleum  hydrocarbon  resin,  hydrogenated. 

43729-43730 
F-cumylphenol,  43730-43731 
NOTICES 

Food  additive  petitions: 
Eastman  Chemical  Co.,  43847-43848 
Isomedix,  Inc..  43848-43849 
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Medical  devices;  premarket  approval: 
Inoue  Balloon  Catheter,  43848 

Forest  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Idaho  Panhandle  National  Forests,  ID,  43807-43808 

General  Services  Administration 

NOTICES 

Interagency  Committee  for  Medical  Records: 
Medical  examination  report  and  radiographic  report; 
standard  forms  cancellation,  43841 

Government  Printing  Office 

NOTICES 

Meetings: 
Online  access  to  Federal  Register  and  Congressional 
Record;  demonstration,  43842 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Social  Security  Administration 

RULES 

Grants  administration: 
Unifonn  administrative  requirements  and  definitions; 
institutions  of  higher  education,  hospitals,  and  other 
non-profit  organizations  (OMB  A-110),  43754-43776 

Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Noncitizens;  restrictions  on  assistance,  43900-43954 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Retention  and  recapture  programs,  43849 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Immigration  officers;  enforcement  authority  enhancement 
Correction,  43723-43725 

Indian  Affairs  Bureau 

PROPOSED  RULES 
Education: 
Adult  education  program,  44016-44017 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Mines  Bureau 

See  National  Park  Service 
International  Trade  Administration 

NOTICES 
Antidumping: 
Electroluminescent  high  information  content  flat  panel 
displays  and  display  glass  from — 
Jap>an,  43809-43810 
Stainless  steel  hollow  products  from — 
Sweden,  43810-43814 
Countervailing  duties: 
Apparel  from — 

Sri  Lanka,  43814—43815 
Leather  wearing  apparel  from — 
Mexico,  43815-43816 


North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Corrosion-resistant  steel  sheet  products  fr    ^— 
United  States,  43816 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Color  negative  photographic  paper  and  chemical 
components  from — 
Japan  and  Netherlands,  43855-43856 
Iron  construction  castings  from — 
Canada,  43856-43858 

Justice  Department 

See  Antitrust  Division  ^ 

See  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments: 
E.I.  Du  Pont  de  Nemours  &  Co.,  Inc..  43858-43859 
Gulf  States  Steel,  Inc.,  43859 

Labor  Department 

See  Employment  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

See  OccupaUonal  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  43865-43866 
Meetings: 
Glass  Ceihng  Commission,  43866 

Land  Management  Bureau 

NOTICES 

Closure  of  pubUc  lands: 

Arizona,  43849-43850 
Motor  vehicle  use  restrictions: 

Montana,  43850-43851 
Oil  and  gas  leases: 

Wyoming,  43851-43852 
Recreation  management  restrictions,  etc.: 

Benton,  Douglas,  Lane,  and  Linn  Counties,  OR;  camping 
stay  limit;  supplementary  rules,  43852- 
Resource  management  plans,  etc.: 

Garnet  Resource  Area,  MT,  43852 
Survey  plat  fiUngs: 

Colorado.  43852-43853 
Withdrawal  and  reservation  of  lands: 

California,  43853-43854 

Maritme  Administration 

NOTICES 

Mortgagees  and  trustees;  applicants  approval,  disapproval, 
etc.: 

American  Bank  National  Association,  43890 
Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Genwal  Coal  Co.  et  al.,  43868-43869 

Mines  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.;  meetings: 
Santa  Cruz  hi  Situ  Copper  Mining  Research  Project,  AZ 
43854 
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National  Aaronautiea  and  Space  Adminiatration 

NOTICES 
Meetings: 
Space  Science  Advisory  Committee.  43869-43870 

National  Highway  Traffic  Safety  AdnUniatratlon 

NOTICES 

Meetings: 
Research  and  development  programs.  43890 

National  Oceanic  and  Atmoapheric  Adminiatrattdn 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  43783 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  43779-43783  j 

NOTICES  1 

Atlantic  swordfish  import  restrictions:  investigation  of 
catches  by  minor  harvesting  nations,  43816-43818 
Marine  mammals: 
Commercial  fishing  operations;  incidental  taking  and 
importing — 
Fisheries  associated  with  exemption  procedures;  list, 
43818-43827 

National  Park  Service 

RULES 
Special  regulations: 
Yellowstone  National  Park.  WY;  commercial  traffic, 
43731-43736 
NOTICES  1 

Environmental  statements;  availabiUty,  etc:  | 

Independence  National  Historical  Park  General,  PA;  town 

meeting.  43854-43855  , 

Joshua  Tree  National  Monument.  CA.  43855     j 
Meetings: 
Gauley  River  National  Recreation  Area  Advisor  r 
Committee,  43855 

National  Science  Foundation 

NOTICES 
Meetings: 

Astronomical  Sciences  Special  Emphasis  Panel,  43870 
Chemical  and  Transport  Systems  Special  Emphasis  Panel. 

43870 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel, 

43870-43871 
Computer  and  Computation  Research  Division  Special 

Emphasis  Panel.  43871 
Design.  Manufecture  and  Industrial  Innovation  Special 

Emphasis  Panel.  43871-43872  j 

Earth  Science  Proposal  Review  Panel.  43872     I 
Engineering  Advisory  Committee,  43872 
Polar  Programs  Special  Emphasis  Panel,  43872 
Systemic  Reform  Office  Special  Emphasis  Pane  ,  43872- 

43873 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.;  correction,  43873 
Duke  Power  Co..  43873 


Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Federal  Aviation  Administration  request;  alternate  standard 

for  emergency  egress  in  air  traffic  control  towers. 

43786-43796 


Patent  and  Trademark  Office 

RULES 

Patent  cases: 
Fee  revisions,  43736-43745 

Personnel  Management  Office 

RULES 

Allowances  and  differentials: 
Uniform  allowance  rate,  43703-43705 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Rural  Electrification  Administration 

RULES 

Telephone  loans: 
Post-loan  policies,  procedures,  and  requirements; 

borrower  reporting  and  poUcy  clarification,  43714- 

43722 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange.  Inc..  43873-43876 
National  Securities  Clearing  Corp.,  43876-43677 
New  Yoii:  Stock  Exchange.  Inc..  43877-43881 
Philadelphia  Stock  Exchange.  Inc..  43881-43884 

Small  Business  Administration 

NOTICES 

Meetings;  district  and  regional  advisory  councils: 

Hawaii.  43884 
Small  business  investment  companies: 

3%  preferred  stock  repurchase;  permissible  funds  sources 
clarification.  43884-43885 

Social  Security  Administration 

PROPOSED  RULES 

Social  security  benefits: 
Pensions  based  on  noncovered  employtnent;  computing 
benefit  amoimts.  disposing  of  underpayments,  etc. 
Correction.  43898 

Soil  Conservation  Service 

NOTICES 

Watershed  projects:  deauthorization  of  funds: 
Boydsville  Watershed,  AR,  43808 

State  Department 

NOTICES 

Pipeline  facilities  on  U.S.  borders;  permit  applications: 
Chevron  Pipe  Line  Co.,  43885 

Textile  Agreements  implementation  Commlttaa 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Sut>stances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
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NOTICES 

Agency  information  collection  activities  under  0MB 
review,  43885-43887 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Ck)llege  and  university  affiliations  program,  43890-43894 
U.S.-based  internship  programs  for  Russian  business 
people  and  local  government  officials,  43894-43896 
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Part  II 

Department  of  Housing  and  Urban  Development,  43900- 
43954 
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Environmental  Protection  Agency,  4395&-439B3 

Part  IV 

Department  of  Education.  4398G-43992 

PartV 

Department  of  Transportation,  Federal  Aviation 
Administration,  43994-44003 


Part  VI 

Department  of  Agriculture,  Cooperative  State  Research 
Service,  44006-44008 
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This  section  ot  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  ol  Federal  Regulatiorw  te  soW  by 
the  Superintendent  of  Documents.  Prices  o* 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 
RIN  3206-AE38 

Allowances  and  Differentials;  Unifonn 
Allowances 

agency:  Office  of  Personnel 

Management. 

ACTION;  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
rules  to  provide  procedures  for  an 
agency  to  establish  a  higher  initial 
maximum  uniform  allowance  rate  in 
exceptional  circmnstances.  Such  a  rate 
Is  applicable  in  certain  situations  where 
the  typical  basic  uniform  required  by 
the  agency  for  the  affected  category  of 
civilian  Federal  employees  involves  a 
high  initial  outlay  of  fimds. 
EFFECTIVE  DATE:  September  26, 1994. 
FOR  FURTHER  INFORMATKM  COtfTACT: 
Bruce  W.  Valoris.  (202)  606-2858. 
SUPPtEMENTARY  INFORMATION:  On  May  5, 
1993,  the  Office  of  Personnel 
Management  (OPM)  published  proposed 
regulations  (58  FR  26694)  that  would 
apply  to  an  employee  who  is  required 
to  wear  a  unifonn  by  statute,  regulation, 
or  an  agency's  written  administrative 
procedures;  OPM  invited  interested 
parties  to  comment  during  a  60-day 
period  following  the  publication  of  the 
proposed  regulations.  During  the 
comment  period,  OPM  received 
comments  from  seven  agencies,  two 
labor  organizations,  and  three 
employees.  Of  these  commenters,  four 
agencies  and  one  employee  supported 
the  regulations  as  proposed.  A  summary 
of  the  comments  and  a  description  of 
the  revisions  in  the  proposed 
regulations  follow. 

Definitions 

One  agency  was  confused  about  the 
definition  of  "uniform"  and  believed 


the  proposed  regulatory  language 
implied  that  shoes,  boots,  and  hats  were 
mandatory  items.  OPM  did  not  intend  to 
make  these  items  a  mandatory  part  of  a 
uniform.  The  agency  also  requested  a 
clearer  definition  of  "protective 
equipment"  OPM  has  clarified  the 
definition  of  "uniform"  and  has 
provided  a  statutory  cross-reference  for 
protective  equipment  (5  U.S.C.  7903). 
Another  agency  did  not  understand 
the  meaning  of  the  term  "categwy  of 
employees."  The  proposed  term  was 
used  to  refer  to  a  group  of  employees  for 
whom  an  agency  is  establishing  a  higher 
initial  maximum  uniform  allowance. 
The  agency  asked  whether  the  term 
means  an  occupational  group,  a  type  of 
appointment,  an  organizational  category 
or  refers  to  how  often  the  uniform  is 
worn.  To  clarify  this  matter,  OPM  has 
added  a  new  definition  of  "category  of 
employees"  to  the  final  regulations  to 
clarify  that  the  term  means  any  group  of 
employees  designated  by  an  agency  that 
has  the  same  basic  unifonn 
requirements. 

Govemmentwide  Maximum  Uniform 
Allowance  Rate 

A  labor  organization  commented  that 
the  provision  authorizing  a 
Govemmentwide  maximum  uniform 
allowance  rate  was  somewhat 
ambiguous.  The  labor  organizati^^  was 
concerned  that  the  proposed  regulation 
might  allow  an  agency  the  option  of  not 
paying  an  annual  maintenance  unifonn 
allowance  to  an  employee  in  the  years 
following  the  payment  of  a  higher  initial 
uniform  allowance.  The  proposed 
regulation  stated  that  unless  a  higher 
initial  rate  is  payable,  the  head  of  the 
agency  shall  pay  an  allowance  not  to 
exceed  $400  a  year  or  furnish  a  uniform 
at  a  cost  not  to  exceed  $400  a  year.  In 
other  words,  while  a  higher  initial  rate 
is  an  exception  to  the  annual 
maintenance  rate,  the  agency  head  is 
required  to  pay  a  uniform  allowance 
rate  when  all  the  regulatory 
requirements  are  met  Therefore,  OPM 
believes  no  change  is  necessary  in  the 
proposed  regulation  authorizing  a 
Govemmentwide  maximum  uniform 
allowance. 

Notification  Process 

One  agency  would  prefer  to  avoid  the 
requirement  to  publish  a  higher  initial 
maximum  uniform  allowance  rate  in  the 
Federal  Register  for  public  notice  and 
comment.  Instead,  the  agency  would 


like  freedom  to  implement  changes  in 
agency  requirements  regarding  uniforms 
without  any  restrictions.  While  OPM 
agrees  that  agencies  need  flexibility  to 
administer  uniform  allowances,  OPM 
believes  that  the  requirement  for 
advance  publication  and  consideration 
of  comments  ih  not  overly  burdensome. 
Rather,  such  publication  will  foster  the 
development  of  well-defined  agency 
policies  and  will  provide  other  agencies, 
employees,  interested  parties,  and  the 
public  an  opportunity  to  consider  and 
comment  on  Federal  civiban  imiform 
allowance  p>olicie8  that  may  require  a 
high  initial  outlay  of  funds.  Therefore, 
OPM  has  not  changed  the  proposed 
regulation  in  this  regard. 

Two  agencies  objected  to  the 
proposed  requirement  in  §  591.104(c) 
that  OPM  must  approve  the 
continuation  of  a  higher  initial 
maximum  rate  in  the  year  following  the 
1st  year  the  employee  becomes  subject 
to  wearing  a  uniform.  The  agencies 
argued  that  the  purpose  of  continuing  a 
higher  initial  rate  for  more  than  1  year 
is  to  spread  an  extremely  high  cost  over 
a  2-year  period — necessary  only  In  the 
most  unusual  situations — and  that  the 
process  would  be  administratively 
burdensome.  OPM  Agrees.  The  final 
regulations  allow  an  agency  to  pay  an 
allowance  for  an  extremely  high-cost 
minimvun  basic  uniform  over  a  2-year 
period.  This  means  that  agencies  may 
continue  to  pay  the  amount  of  the 
higher  initial  maximum  uniform 
allowance  rate  in  the  year  following  the 
year  the  employee  first  becomes  subject 
to  wearing  a  unifonn.  However,  the 
agency  must  publish  its  intention  to 
continue  the  payments  for  a  2nd  year  in 
the  Federal  Register  in  accordance  with 
§  541.104(c).  The  agency  may  choose  to 
publish  its  intent  in  the  initial  Federml 
Register  notice,  or  it  may  republish  the 
following  year. 

New  Style  or  Type  of  Basic  Uniform 

Several  commenters  would  like 
agencies  to  be  able  to  establish  a  higher 
initial  maximum  uniform  allowance  rate 
the  1st  year  a  new  style  or  type  of 
minimum  basic  uniform  is  required  by 
an  agency  if  the  cost  of  replacing  the 
obsolete  uniform  is  especially  fa^.  The 
commenters  maintain  that  workers  who 
are  required  to  purchase  new  basic 
uniforms  involving  a  high  initial  outlay 
of  funds  should  be  allowed  to  benefit 
from  the  proposal. 
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0PM  agrees  with  the  commenters  that 
replacement  of  the  obsolete  basic 
uniform  when  costs  are  high  should  be 
included  in  the  higher  initial  allowance 
rate.  Therefore,  we  have  added 
paragraph  §  5gi.l04(h]  to  provide  that 
an  agency  may  use  the  higher  initial 
maximum  uniform  allowance 
procedures  to  establish  a  higher  initial 
maximum  uniform  allowance  rate  when 
a  new  style  or  type  of  minimum  basic 
imiform  is  required  for  a  category  of 
employees. 

In  a  related  comment,  one  agency 
inquired  whether  the  proposed 
procedures  for  a  2nd  year  of  a  higher 
initial  rate  under  §  591.104(c)  were 
intended  to  address  obsolescence  of 
uniform  components.  It  is  unlikely  that 
such  obsolescence  would  regularly 
occur  the  year  following  the  year  the 
employee  first  becomes  subject  to  a 
requirement  to  wear  a  uniform  or  the 
year  following  the  obsolescence  of  a 
minimum  basic  uniform.  OPM  has 
clarified  the  regulations  regarding 
obsolescence  by  adding  paragraph 
§591.104(h}  concerning  the  replacement 
of  an  obsolete  basic  uniform. 

Providing  a  Complete  Unifonn 

One  agency  requested  that  another 
higher  initial  allowance  be  allowed  at 
the  agency's  discretion  for  individual 
employee  needs,  such  as  a  dress 
uniform,  a  maternity  uniform,  a 
different  size,  or  a  uniform  burned  in  a 
fire.  Similarly,  a  labo^  organization  was 
concerned  that  the  proposed  regulations 
provide  relief  only  for  the  1st  year  the 
employee  becomes  subject  to  the 
uniform  requirement.  However,  the 
labor  organization  noted  that  it  may  take 
several  years  to  acquire  the  full 
complement  of  required  uniform  items 
and  suggested  extending  the  higher 
allowance  until  the  employee  acquires 
the  full  complement  of  required  uniform 
items. 

The  final  regulations  provide  that 
agencies  may  spread  the  higher  initial 
maximum  uniform  allowance  rate  over 
2  years  for  a  category  of  employees 
when  the  minimum  basic  uniform  is 
very  costly.  We  beUeve  the  combination 
of  the  higher  initial  maximum  uniform 
allowance  rate  and  the  ongoing 
maintenance  allowance  are  sufficient  to 
meet  individual  needs.  Therefore,  a 
change  in  the  regulations  is  not 
necessary.  w 

OPM  notes  that  under  §  591.104(d)(3). 
an  agency's  published  notice  must  list 
the  specific  uniform  items  required  by 
an  affected  category  of  employees  to 
ensure  that  needed  items  are  Included 
and  that  the  selected  higher  rate 
represents  the  average  total  unifonn 
cost.  For  example,  pos.sible  basic 


uniform  items  for  a  hypothetical 
category  of  employees  required  to  serve 
outdoors  part  of  the  time  could  be: 
Three  shirts,  two  slacks  or  skirts,  two 
pairs  of  boots,  one  outerwear  garment, 
one  pair  of  gloves,  and  one  hat.  If  a 
second  year  higher  initial  imiform 
allowance  is  required  because  of  great 
expense,  the  agency  may  implement  an 
extension  of  §  591.104(c). 

Agency  Administrative  Matters 

Two  agencies  and  an  employee  raised 
several  administrative  questions  that, 
they  suggest,  should  be  resolved  in  the 
regulations.  One  agency  asked  whether 
moving  an  unused  initial  higher 
allowance  amount  from  the  initial  year 
into  the  following  year  would  require 
OPM  approval.  A  higher  initial 
maximum  uniform  allowance  rate 
applies  to  the  year  an  employee  first 
becomes  subject  to  a  uniform 
requirement  (and  may  apply  to  the  year 
followiog  that  year  imder  §  591.104(c)). 
In  unusual  situations,  when  an 
employee  who  has  not  purchased  the 
designated  uniform  has  not  also  been 
required  to  wear  it,  the  higher  initial 
allowance  could  be  canceled  and 
reauthorized  when  the  employee 
actually  becomes  subject  to  the  uniform 
requirement. 

"The  other  agency  stated  it  would  like 
the  regulations  to  include  the  methods 
for  paying  a  recurring  uniform 
maintenance  allowance.  This  would 
include  rules  to  state  the  increments  in 
which  the  allowance  would  be  paid 
(e.g..  biweekly,  quarterly,  or  annually), 
to  whoE|  it  should  be  paid  (e.g..  the 
vender,  the  employee,  or  another 
method),  and  the  appropriate  conditions 
for  each  method  of  payment.  OPM 
believes  these  administrative  matters  are 
best  determined  by  each  agency  in 
consideration  of  the  methods  that  best 
fit  the  needs  of  the  agency  and  its 
employees. 

The  employee  was  concerned  about 
circumstances  in  which  it  would  be 
inappropriate  to  wear  the  designated 
unifonn.  For  example,  could  the 
uniform  be  worn  off  duty,  or  could 
various  parts  of  the  uniform  be  worn 
along  with  personal  clothing?  Agency 
policy  and  employee  discretion  should 
determine  the  proper  wearing  of  a 
required  uniform.  OPM  does  not  believe 
it  is  necessary  or  desirable  to  regulate 
this  matter. 

Increase  in  Govermnentwide  Maximum 
Uniform  Allowance 

An  agency  commented  that  it  believed 
OPM  was  obligated  to  establish  annual 
inflationary  rates  for  the 
Govemmentwide  maximum  uniform 
allowaiu:e  rate  based  on  the  provisions 


of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA). 
Under  section  5902  of  title  5,  United 
States  Code,  as  revised  by  FEPCA,  OPM 
"may,  horn  time  to  time,  by  regulation 
adjust  the  maximum  amount  for  the  cost 
of  uniforms  and  the  maximum 
allowance  for  uniforms  under  section 
5901."  The  agency  suggested  that  the 
method  for  such  an  adjustment  should 
be  included  in  the  final  rule. 

While  it  is  possible  for  OPM  to 
establish  a  regulatory  formula  to 
implement  section  5902,  OPM  believes 
such  an  approach  is  not  required  by  law 
and  that  an  adjustment  to  the  maximum 
uniform  allowance  is  not  necessary  at 
this  time  because  the  maximum  uniform 
allowance  was  adjusted  recently  by 
statute  (FEPCA).  In  addition,  even  a 
regulatory  method  for  adjustment  in  the 
Govemmentwide  maximum  uniform 
allowance  rate  would  not  obviate  the 
need  for  a  higher  initial  maximum 
uniform  allowance  when  the  required 
uniform  involves  a  high  initial  outlay  of 
funds.  Therefore,  OPM  has  not  revised 
the  regulations  in  this  regard. 

Eligibility  for  a  Uniform  Allowance 

An  employee  beUeved  that  certain 
officer  technicians  should  receive 
appropriate  remuneration  under  the 
uniform  allowance  program  in  section 
5902  of  title  5.  United  States  Code, 
because  they  are  required  to  wear  their 
miUtary  uniform  while  performing  their 
Federal  civilian  jobs.  This  comment 
apphes  to  the  administration  of  the 
unifonn  allowance  program  within  an 
agency  and  not  the  construction  of  the 
regulations  themselves.  Therefore,  OPM 
believes  these  regulations  are  not  an 
appropriate  place  to  address  the 
employee's  question  and  agency 
policies  related  to  this  matter. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  econopic  impact  on 
a  substantial  number  o^mall  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses,  Wages. 

U.S.  Office  of  Personnel  Management 

lames  B.  King, 

Director. 

Accordingly,  OPM  is  amending  part 
591  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

1.  The  authority  citation  for  part  591 
is  revised  to  read  as  follows: 
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Aiitfaority:  5  U^.C  5903,  5941.  and  5942; 
E.O.  10000.  3  CFR.  1943-1948  C«np..  p.  792; 
E.0. 12510.  3  CFR.  1985  Comp..  p.  338;  EO. 
12748.  3  CFR,  1991  Comp.,  p.  316. 

2.  Subpart  A  is  added  to  read  as 
follows: 

Subpart  A — UnKorm  Altowances 

591.101  Purpose. 

591.102  Definitions. 

591.103  Govemmentwide  maximum 
unifionii  allowance  rate. 

591.104  Higher  initial  maximum  uniform 
allowance  rale. 

Subpart  A— Untfonn  Allowances 

§591.101    Purpose. 

This  subpart  prescribes  the 
regulations  authorized  by  section  5903 
of  title  5,  United  States  Code,  for  the 
payment  of  uniform  allowances. 

§591.102    OennWons. 

Agency  means  an  "Executive  agency," 
as  defined  in  5  U.S.C  105. 

Employee  means  an  employee  in  or 
under  an  agency. 

Category  of  employees  means  any 
group  of  employees  designated  by  an 
agency  that  has  the  same  basic  uniform 
requirements. 

Head  of  agency  means  the  head  of  an 
agency  or  an  official  who  has  been 
delegated  the  authority  to  act  for  the 
head  of  the  agency  in  the  matter 
concerned. 

Uniform  means  a  specified  article  or 
articles  of  clothing  that  may  include,  but 
is  not  limited  to,  such  items  as  shoes, 
boots,  hats,  shirts,  slacks,  skirts,  or 
outerwear  an  employee  is  required  by 
an  agency  to  wear  to  provide  a 
distinctive  and  easily  identifiable 
appearance  in  performing  his  or  her  job. 
A  "uniform"  does  not  include 
protective  equipment  required  for  the 
employee's  safety  under  5  U.S.C.  7903 
or  normal  business  or  woric  attire 
purchased  at  the  discretion  of  the 
employee. 

Year  means  any  period  of  12 
consecutive  months  designated  by  an 
agency  as  the  basis  for  applying  the 
maximum  uniform  allowance  rates 
established  under  this  part. 

§591.103    GovemnMntwkto  maximum 
unitorm  allowance  rate. 

Unless  a  higher  initial  maximum 
uniform  allowance  rate  is  payable  under 
§  591.104  to  an  employee  who  is 
required  by  statute,  regulation,  or  an 
agency's  written  administrative 
procedures  to  wear  a  uniform,  the  head 
of  each  agency  concerned,  out  of  funds 
available,  shall — 

(a)  Pay  an  allowance  for  a  uniform  not 
to  exceed  $400  a  year;  or 


(b)  Pumish  a  imiformat  a  cost  not  to 
exceed  $400  a  year. 

§591.104    Higher  inWalmaximuinuntfomi 
allowance  rate. 

(a)  The  head  of  an  agency  may 
establish  one  or  more  initial  maximum 
uniform  allowance  rates  greater  than  the 
Govemmentwide  maximum  uniform 
allowance  rate  established  under 
§591.103. 

(b)  A  higher  initial  maximum  uniform 
allowance  rate  established  under  this 
section  may  not  exceed  the  average  total 
uniform  awt  for  the  minimum  basic 
uniform  for  the  affected  employees  and, 
except  as  provided  in  paragraph  (c)  of 
this  section,  applies  only  to  the  year  in 
which  the  employee  becomes  sub)ect  to 
a  requirement  to  wear  the  imiform. 

(c)  An  agency  that  establishes  one  or 
more  higher  initial  maximum  uniform 
allowance  rates  under  this  section  may 
divide  the  cost  of  the  minimum  basic 
imiform  and  continue  a  higher  initial 
maximum  uniform  allowance  for  the 
year  following  the  year  the  employee 
first  becomes  subject  to  the  requirement 
to  wear  the  uniform,  provided  the 
agency  publishes  a  notice  of  its 
intention  to  continue  such  payments  in 
the  Federal  Register  for  notice  and 
comment. 

(d)  Before  establishing  a  higher  initial 
maximum  imifbim  allowance  rate  under 
this  section,  an  agency  shall  publish  In 
the  Federal  Regi^er  for  notice  and 
comment — 

(1)  A  description  and  justification  of 
the  circumstances  requiring  a  higher 
initial  maximum  imiform  allowance 
rate; 

(2)  An  estimate  of  the  number  of 
employees  affected; 

(3)  The  specific  items  required  for  the 
basic  uniform  and  the  average  total 
uniform  cost  for  the  affected  employees; 

(4]  The  amount  of  the  proposed 
higher  initial  maximiun  uniform 
allowance  rate  to  be  paid  diuing  the 
year  the  employee  first  becomes  subject 
to  the  uniform  requirement; 

(5)  The  proposed  effective  date  of  the 
higher  initial  maximum  uniform 
allowance  rate;  and, 

{6)  The  intent  of  the  agency  (if  any) 
to  divide  the  cost  of  a  minimum  basic 
uniform  and  continue  to  make  higher 
initial  maximum  basic  uniform 
allowance  payments  in  the  year 
following  the  year  the  employee  first 
becomes  subject  to  the  uniform 
requirement. 

(e)  So  that  OPM  can  evaluate 
agencies'  use  of  this  authority  and 
provide  the  Congress  and  others  with 
information  regarding  the  use  of  a 
higher  initial  maximum  uniform 
allowance  rate,  each  agency  concerned 


shall  maintain  sudi  other  records  and 
submit  to  OPM  sudi  other  reports  and 
data  as  OPM  shall  require. 

(0  When  OPM  determines  that  an 
agency  is  using  this  authority 
inappropriately,  OPM  may  require  its 
prior  approval  before  that  agency 
establishes  any  future  hi^er  initial 
maximum  uniform  allowance  rate. 

(g)  An  agency  may  increase  a  higher 
initial  maximum  uniform  allowance  rate 
only  as  a  result  of  an  increase  in  the 
average  total  uniform  cost  for  the 
affected  employees.  Before  effecting  an 
increase  under  this  paragraph,  an 
agency  shall  follow  the  notice  and 
comment  procedures  required  by 
paragraph  (d)  of  this  section. 

(hjTo  establish  a  higher  initial 
maximum  uniform  allowance  rate 
applicable  to  the  initial  year  a  new  style 
or  type  of  minimum  basic  uniform  is 
required  for  a  categcM7  of  employees,  an 
agency  shall  use  the  higher  initial 
maximum  uniform  allowance 
procedures  provided  under  this  section. 

IFR  Doc.  94-20843  Filed  ft-24-^;  8:45  am) 
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DEPARTMENT  OF  AGRtCULTURE 

Animal  and  Plant  HeaMh  Inapactton 
Service 

7  CFR  Parts  300  and  319 

[Dodtet  No.  93-101-2] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


summary:  We  are  allowing  a  number  of 
previously  prohibited  fruits  and 
vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  All  of  the  fruits  and  vegetables, 
as  a  condition  of  entry,  will  be  subject 
to  inspection,  disinfection,  or  both,  at 
the  port  of  first  arrival  as  may  be 
required  by  a  U.S.  Department  of 
Agriculture  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  will  be 
required  to  undergo  prescribed 
treatments  for  fruit  flies  or  other 
injurious  insects  as  a  condition  of  entry, 
or  to  meet  other  special  conditions.  This 
action  will  pro\ide  the  United  States 
with  additional  kinds  and  sources  of 
fruits  and  vegetables  while  continuing 
to  provide  protection  against  the 
introduction  and  dissemination  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

We  are  also  making  several  minor 
changes  to  the  regulations  for  the  sake 
of  clarity. 
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EFFECTIVE  DATE:  August  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  E.  Cooper  or  Mr.  Peter  Grosser, 
Senior  Operations  Officers,  Port 
Operations,  Plant  Protection  and 
QuaranUne.  APHIS,  USDA,  room  635, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8295. 

SUPPt^MENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  finiits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  injurious  insects 
that  are  new  to  or  not  widely  distributed 
within  and  throughout  the  United 
SUtes. 

On  May  2, 1994,  we  published  in  the 
Federal  Register  (59  FR  22538-22545. 
Docket  No.  93-101-1)  a  document  in 
which  we  proposed  to  amend  the 
regulations  to  allow  additional  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world  under  specified  conditions.  The 
importation  of  those  fruits  and 
vegetables  had  been  prohibited  because 
of  the  risk  that  the  friiits  and  vegetables 
could  introduce  injurious  insects  into 
the  United  States.  We  proposed  to  allow 
those  importations  at  the  request  of 
various  importers  and  foreign  ministries 
of  agricultiu^  and  after  determining  that 
the  fruits  or  vegetables  could  be 
imported  imder  certain  conditions  with 
insignificant  pest  risk.  Also  in  the 
proposed  rule,  we  proposed  to  make 
some  minor  changes  to  the  regulations 
for  the  sake  of  clarity. 

We  solicited  comments  on  the 
proposed  rule  for  a  30-day  period 
ending  on  June  1,  1994.  We  received  50 
comments  by  that  date.  One  comment, 
from  a  State  agricultural  agency, 
supported  the  proposal.  The  other  49 
comments,  from  fruit  growers  and 
distributors.  State  agricultural  agencies, 
fruit  growers'  cooperative  associations, 
and  trade  associations,  opposed  the 
proposal  or  some  of  its  provisions  and/ 
or  made  recommendations.  We  carefully 
considered  all  of  the  comments  we 
received.  They  are  discussed  below. 

Comment:  The  treatments  and  other 
requirements  proposed  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  for  the  various  fruits  and 
vegetables  to  be  imported  would  be 
inadequate  in  preventing  the 
introduction  of  exotic  pests  into  the 
United  States. 

Response:  Prior  to  proposing  Ihaf 
various  fruits  and  vegetables  be  allowed 
into  the  United  States.  APHIS 


researches  the  pests,  including  diseases, 
afflicting  those  fruits  and  vegetables  in 
their  countries  of  origin.  After  reviewing 
the  results  of  the  research  on  the  fruits 
and  vegetables  in  this  proposal,  we  are 
confident  that  the  treatments  and  other 
requirements  proposed  as  conditions  of 
entry  into  the  United  States  will  be 
adequate  to  prevent  the  introduction  of 
exotic  plant  pests. 

Comment:  APHIS  is  proposing  to  use 
methyl  bromide  as  a  fumigant  in  the 
treatment  of  imported  fruits  and 
vegetables  even  though  the 
Environmental  Protection  Agency 
(EPA),  in  a  final  rulemaking  published 
in  the  Federal  Register  on  December  10, 
1993  (58  FR  65018-65082),  has  frozen 
methyl  bromide  production  at  1991 
levels  and  required  the  phasing  out  of 
domestic  use  of  methyl  bromide  by  the 
year  2001, 

Response:  APHIS  is  aware  of  the  EPA 
rulemaking  on  the  use  of  methyl 
bromide.  APHIS  is  studying  the 
effectiveness  and  environmental 
acceptability  of  alternative  treatments  to 
prepare  for  the  eventual  unavailabiUty 
of  methyl  bromide  fumigation.  Oiur 
current  proposal,  however,  assimies  the 
continued  availability  of  methyl 
bromide  for  use  as  a  fumigant  for  at  least 
the  next  few  years. 

Comment;  APHIS  should  conduct 
periodic  site  inspections  and  treatment 
assessments  at  fruit  and  vegetable 
treatment  facilities  to  ensure  that 
phytosanitary  requirements  for  imports 
are  being  followed. 

Response:  Treatment  facilities  are 
certified  and  periodically  inspected  by 
APHIS. 

Comment:  APHIS  is  proposing  to 
allow  tomatoes  [Lycopersicon 
esculentum]  to  be  imported  into  the 
United  States  from  the  Almerla  province 
in  Spain,  where  the  tomato  yellow  leaf 
curl  and  gemini  viruses  are  present. 
These  viruses  could  be  introduced  into 
the  United  States  through  the 
importation  of  tomatoes  from  Almeria. 

Response:  This  rule  will  allow  only 
tomato  fruit  from  Almeria  into  the 
United  States.  Tomato  fruit  is  not  a 
vector  of  either  virus. 

Comment:  APHIS  has  proposed  to 
require  the  Spanish  Ministry  of 
Agriculture,  Fisheries,  and  Food 
(MAFF)  to  establish  a  Mediterranean 
fruit  fly  (Medfly)  trapping  program  in 
order  for  tomatoes  from  Almeria.  Spain, 
to  be  exported  to  the  United  States. 
MAFF  would  be  required  to  begin 
trapping  2  months  prior  to  the  shipping 
season  and  continue  trapping  until  the 
season's  end.  APHIS  has  agreed  to  allow 
MAFF  to  use  the  Nadel  type  trap. 

APHIS  should  require  MAFF  to  use 
McPhail  type  traps  as  well  as  Nadel 


traps  in  order  to  better  detect  female 
flies  (McPhail  traps  use  a  food  lure  and 
attract  both  male  and  female  flies,  while 
Nadel  traps  use  a  sex  hue  and  attract 
male  fUes  primarily). 

Also,  possibly,  APHIS  should  require 
MAFF  to  use  "sticky"  traps,  which  use 
a  no-pest  strip  to  trap  flies,  rather  than 
Nadel  traps,  which  use  a  pesticide. 
Sticky  traps  are  more  effective  than 
Nadel  traps.  Also,  APHIS  should  require 
MAFF  to  trap  all  year  long.  Though  the 
climate  in  Almeria  is  dry  and  goierally 
inhospitable  to  the  Medfly,  irrigation 
has  altered  the  environment  so  that  the 
Medfly  might  siuvive  there  year  roimd. 
not  just  during  the  tomato  growing 
season. 

Response:  In  the  future,  it  may  be 
prudent  to  require  MAFF  to  use 
McPhail  as  well  as  Nadel  traps  around 
tomato  screenhouses  in  Almeria. 
However,  in  extremely  hot  and  arid 
climates,  such  as  in  Almeria.  the  food 
lure  used  in  McPhail  traps  evaporates 
within  a  few  days  and  the  trap  becomes 
ineffective.  APHIS  has  yet  to  resolve 
this  problem.  We  believe  that  the  Nadel 
trap  will  effectively  detect  any  Medfly 
Infestations  in  Almeria,  but  we  will 
continue  to  examine  the  possibility  of 
requiring  the  use  of  the  McPhail  trap  for 
supplemental  trapping. 

In  regard  to  possibly  requiring  that 
MAFF  use  "sticky"  rather  than  Nadel 
traps  in  Almeria,  tests  conducted  at  our 
Hawaii  Methods  Development  Station 
indicate  that  Nadel  traps  are  as  effective 
as  "sticky"  traps  in  detecting  Medfly 
infestations.  Therefore,  we  will  allow 
MAFF  to  use  the  Nadel  trap. 

We  will  not  require  MAFF  to  trap  for 
Medfly  throughout  the  year  in  Almeria. 
In  Almeria,  when  the  tomato  shipping 
season  ends  in  April,  the  screenhouses 
are  taken  down  and  nothing  is  grown 
until  the  next  season.  As  stated  above, 
the  climate  is  arid  and  hot  and  there  is 
very  Uttle.  if  any,  indigenous  Medfly 
host  material.  Furthermore,  tomatoes  are 
grown  several  kilometers  from 
residential  areas,  where  there  may  be 
host  material  in  the  sununer.  We  do  not 
believe  that  there  could  be  any  Medfly 
infestation  in  the  tomato  growing  areas 
in  Almeria  outside  of  the  growing 
season  and  therefore  wiU  not  require 
MAFF  to  trap  for  Medflles  until  2 
months  prior  to  the  season  and  through 
its  end,  as  stated  in  the  proposal. 

Comment:  APHIS  has  not  accurately 
characterized  the  potential  economic 
impact  on  domestic  growers  of  allowing 
the  import  of  various  fruits  and 
vegetables.  Specifically,  APHIS  has 
failed  to  note  the  significant  economic 
impact  on  Florida  tomato  growers  of 
allowing  tomato  imports  from  Almeria. 
Spain. 
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Also.  APHIS  has  underestimated  the 
economic  impact  on  California 
artichoke  growers  of  allowing  artichoke 
imports  from  Argentina  and  South 
Africa.  Also,  by  using  the  price 
elasticity  for  fresh  vegetables  in  general 
to  determine  the  impact  of  artichoke 
imports  on  domestic  artichoke  prices, 
APHIS  has  underestimated  the  potential 
ficonomic  impact,  especially  on 
California  growers. 

Response:  Spanish  officials  estimate 
that  tomato  imports  from  Almeria  into 
the  United  States  will  range  from 
440,000  to  660,000  pounds.  These 
imports  will  occur  from  December  to 
April  and  overlap  Florida's  tomato 
season,  which  is  November  through 
June.  If  the  volume  of  tomatoes  to  be 
imported  from  the  Almeria  Province 
were  to  reach  660,000  pounds,  it  would 
constitute  only  about  0.039  percent  of 
Florida's  tomato  production  for  the 
fresh  market  (estimated  at  1.7  billion 
pounds  in  1993  by  the  National 
Agricultvual  Statistics  Service).  We 
anticipate,  therefore,  that  the  economic 
impact  of  these  imports  on  Florida 
growers  will  not  be  significant. 

We  continue  to  support  our  original 
contention  (explained  below)  that 
allowing  artichokes  to  be  imported  into 
the  United  States  from  Argentina  and 
South  Africa  will  not  have  a  significant 
economic  impact  on  domestic  artichoke 
growers.  A  price  elasticity  specifically 
for  artichokes  is  not  available. 
Regardless,  we  anticipate  that  the 
maximum  possible  artichoke  imports 
from  Argentina  will  constitute  less  than 
one-tenth  of  one  percent  of  both 
domestic  production  and  domestic  total 
supply.  Moreover,  California  growers 
account  for  nearly  all  domestic 
artichoke  production.  Therefore,  we 
anticipate  that  these  imports  will  not 
have  a  significant  economic  impact  on 
California  growers. 

Comment:  APHIS  has  proposed  to 
allow  ivy  gourd  {Coccinia  grandis)  from 
Jamaica  to  be  imported  into  the  United 
States  without  recognizing  the 
pestiferous  nature  of  ivy  goiu"d.  The 
State  of  Hawaii  has  declared  ivy  gourd 
to  be  a  noxious  weed  and  established  a 
statewide  eradication  program. 

Response:  We  are  adopting  this 
provision  of  the  proposal  as  part  of  the 
final  rule  without  change,  as  we  do  not 
recognize  the  ivy  gourd  as  a  noxious 
weed  under  either  the  Federal  Noxious 
Weed  Act  or  the  Federal  Seed  Act. 
Fiuthermore,  we  do  not  anticipate  that 
ivy  gourd  from  Jamaica  will  be  imported 
to  Hawaii. 

Comment:  APHIS  is  proposing  to 
allow  the  importation  of  dasheen 
(Colocasia  spp.,  Alocasia  spp.,  and 
Xanthosoma  spp.)  from  Indonesia 


without  sampling  for  exotic  nematodes, 
thus  risking  the  introduction  of  exotic 
nematodes  into  the  United  States. 

Response:  In  many  tubers,  including 
dasheen,  parasitic  nematodes  produce 
symptoms  through  their  feeding  on  the 
cellular  contents  of  the  plant; 
breakdown  of  tissue  is  followed  by  the 
invasion  of  secondary  fungi  and 
bacteria,  causing  necrotic  lesions  to 
develop.  These  necrotic  and  decayed 
tissues  are  obvious,  visible  symptoms 
that  an  inspector  would  look  for  during 
an  inspection.  Therefore,  we  continue  to 
believe  that,  for  dasheen,  visual 
inspection  is  adequate  to  prevent  the 
introduction  of  nematodes. 

Comment:  APHIS  is  proposing  to 
allow  blueberries  (Vaccinium  spp.)  to  be 
imported  from  Ecuador  and  Peru  into 
the  United  States  after  treatment  only 
for  Medfly.  APHIS  should  not  allow 
blueberries  from  Ecuador  and  Peru  to  be 
imported  until  they  have  undertaken 
entomological  and  pathological  studies 
to  determine  whether  other  pests  may 
be  introduced  by  the  imports. 

Response:  Prior  to  proposing  that 
blueberries  from  Ecuador  and  Peru  be 
allowed  into  the  United  States.  APHIS 
researched  the  pests  afflicting 
blueberries  in  those  countries.  Results  of 
that  research  indicated  that  blueberries 
may  be  imported  into  the  United  States 
after  treatment  only  for  Medfiy  with 
little  or  no  risk  of  introducing  exotic 
plant  pests.  We  beUeve  that  visual 
inspection  of  the  blueberries  by  APHIS 
upon  arrival  will  detect  the  presence  of 
any  pests  other  than  Medfly. 

Comment:  APHIS  has  proposed  to 
allow  fi^sh  litchi  [Litchi  chincn^is^  from 
Taiwan  to  be  imported  into  the  United 
States  subject  to  cold  treatment  only  for 
frijit  flies  of  the  genus  Bactrocera  and 
for  the  Utchi  fruit  borer,  Conopomorpha 
sinensis.  Other  exotic  pests,  not  affected 
by  this  treatment,  may  be  introduced, 
including  those  which  infest  litchi 
stems  and  leaves. 

Response:  Prior  to  proposing  that 
litchi  from  Taiwan  be  allowed  into  the 
United  States,  APHIS  researched  the 
pests  afflicting  litchi  in  Taiwan.  Results 
of  that  research  indicated  that  litchi 
from  Taiwan  may  be  imported  into  the 
United  States  after  the  prescribed  cold 
treatment  with  little  or  no  risk  of 
introducing  exotic  plant  pests.  We 
believe  that  visual  inspection  of  litchi 
by  APHIS  upon  arrival  will  detect  the 
presence  of  any  pests  other  than  those 
killed  by  the  treatment.  As  for  pests 
afflicting  litchi  roots  and  stems,  APHIS 
will  only  allow  litchi  fruit  into  the 
United  States;  htchi  stems  and  leaves 
w^ill  be  prohibited  from  entering. 
Comment:  The  cold  treatment 
proposed  for  litchi  will  not  effectively 


eradicate  infestations  of  fruit  flies  of  the 
genus  Bactrocera  or  the  litchi  fruit 
borer,  Conopomorpha  sinensis. 
Furthermore,  APHIS  needs  to  specify 
where  cold  treatment  of  fresh  Utchi  from 
Taiwan  will  be  conducted. 

Response:  Research  conducted  by 
Taiwanese  agricultural  agencies,  the 
results  of  which  were  reviewed  and 
confirmed  by  USDA,  show  that  the  cold 
treatment  proposed  for  litchi  will 
effectively  eradicate  infestations  of  fruit 
flies  of  the  genus  Bactrocera  and  the 
litchi  fruit  borer,  Conopomorpha 
sinensis.  Also,  the  regulations  under 
§  319.56-2d  require  ^t  fruit  and 
vegetables  requiring  cold  treatment  as  a 
condition  of  entry  into  the  United  States 
undergo  cold  treatment  either  prior  to 
arriving  in  the  United  States  or  upon 
arrival  at  designated  U.S.  ports. 

Comment:  "Tajwanese  litchi  growers 
currently  use  pesticides  not  approved  in 
the  United  States.  Imported  fresh  litchi 
from  Taiwan  therefore  may  contain 
residues  of  these  pesticides  and  pose  a 
public  health  risk. 

flesponse.  The  United  States  Food 
and  Drug  Administration  (FDA)  samples 
and  tests  imported  fruit  and  vegetables 
for  pesticide  residues.  If  residue  of  a 
pesticide  unapproved  in  the  United 
States  is  found  in  a  shipment  of 
imported  fruit  or  vegetables,  the 
shipment  is  denied  entrv  into  the 
United  States. 

Comment  .^PHiS  if  proposing  that 
cartons  in  which  fresh  litchi  from 
Taiwan  are  packed  must  be  stamped 
".Not  for  distribution  in  FL,"  in  order  to 
prevent  the  introducticin  of  the  pest 
Eriophyes  lichtii  into  Florida.  This 
safeguard  will  be  ineffective,  as 
shipments  of  imported  fr*»sh  litchi  rould 
be  repacked  upon  arrival  into  the 
United  States  and  then  diverted  into 
Florida  through  interstate  commerce. 

Response  Fresh  litchi  from  Taiwan 
could  be  repacked  and  diverted  into 
Florida  in  violation  of  our  regulations 
We  have  no  information,  however, 
supporting  or  disproving  the  assertion 
that-this  will  occur.  We  will  make  ever>- 
effort  to  enforce  this  and  all  of  our 
regulations.  It  would  be  impractical  for 
APHIS  not  to  promulgate  a  regulation 
simply  because  it  might  be  violated. 

Comment:  APHIS  has  not  accuratelv 
characterized  the  potential  economic 
impact  on  htchi  growers  in  Florida  of 
allowing  fresh  litchi  to  be  imported 
from  Taiwan  into  the  United  States. 

flesponse.  Based  on  information 
recently  provided  in  these  comments 
and  from  elsewhere,  we  have 
determined  that  allowing  fresh  htchi  to 
be  imported  into  the  United  Slates  from 
Taiwan  may  have  a  significant 
economic  unpact  on  litchi  growers  in 
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Florida.  We  have  perfonned  a  more 
detailed  economic  analysis,  set  forth 
below.  However,  APHIS  has  nO 
authority  to  restrict  trade  based  on  its 
potential  economic  impact. 

Conunent:  APHIS  should  not  allow 
fresh  longan  to  be  imported  into  the 
United  States  from  Taiwan  because  of 
the  potential  introduction  of  exotic 
pests  and  the  possible  adverse  economic 
impact  on  domestic  longan  producers. 

Response:  Fresh  longan  fruit  is  not 
allowed  to  be  imported  into  the  United 
States  from  Taiwan  under  §  319.56.  We 
have  not  proposed  to  allow  fresh  longan 
fruit  to  be  imported  into  the  United 
States  from  Taiwan. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting,  without 
change,  the  provisions  of  the  proposal 
as  a  final  rule. 

EffiBctire  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  retief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Execnti've  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Ordei  12866.  The  rule  has 
been  detormined  to  be  not  significant  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C  601  et 
seq..  we  have  performed  a  Final 
Regulatory  Flexibility  Analysis,  set  forth 
below,  r^arding  the  economic  impact 
of  this  rule  on  small  entities. 

This  final  rule  will  amend  the 
regulations  governing  the  importation  of 
friiits  and  vegetables  by  allowing  a 
number  of  previously  prohibited  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  foreign 
countries  and  locahties  under  specified 
conditions.  The  importation  of  these 
fruits  and  vegetables  has  been 
prohibited  because  of  the  risk  that  they 
could  introduce  injurious  plant  pests 
into  the  United  States.  This  rule  will 
revise  the  status  of  cotain  commodities 
frt>m  certain  countries  and  localities, 
allowing  their  importation  into  the 
United  States  for  the  first  time. 


These  revisions  are  based  on 
biological  risk  analyses  that  were 
conducted  by  APHIS  at  the  request  of 
various  Importers  and  foreign  ministries 
of  agriculture.  The  risk  analyses  indicate 
that  the  fruits  or  vegetables  listed  in  this 
rule,  imder  certain  conditions,  may  be 
imported  into  the  United  States  without 
significant  pest  risk.  All  of  the  fruits  and 
vegetables,  as  a  condition  of  entry,  vrill 
be  subjecrt  to  inspection,  disinfection,  or 
both,  at  the  port  of  first  arrival  as  may 
be  required  by  a  USDA  inspector.  In 
addition,  some  of  the  fruits  and 
vegetables  will  be  required  to  undergo 
mandatary  treatment  for  fruit  flies  or 
other  in)uTious  insects  as  a  condition  of 
entry,  or  to  meet  other  special 
conditions.  Thus,  this  action  will 
provide  the  United  States  with 
additional  kinds  and  sources  of  fruits 
and  vegetables  while  continuing  to 
provide  protection  against  the 
introduction  into  the  United  States  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

Of  the  fruits  and  vegetables  to  be 
allowed  importation  into  the  United 
States,  doniestic  production  and  related 
import  information  is  available  only  for 
artichokes,  asparagus,  blueberries,  sweet 
cherries,  dasheens,  plums,  pink  and  red 
tomatoes,  and  litchi. 

We  have  used  both  published 
elasticities  and  price  flexibifities  to 
estimate  the  potential  economic  effects 
of  allowing  artichokes,  asparagus, 
blueberries,  sweet  cherries,  dasheens. 
pliuns,  and  pink  and  red  tomatoes  to  be 
imported  into  the  United  States;  both 
examine  the  relationship  between 
changes  in  supply  and  subsequent 
changes  in  price. 

Domestic  production  and  import 
information  was  not  available  for  the 
other  commodities  that  could  be 
imported  into  the  United  States  as  a 
result  of  this  action,  because  these  other 
commodities  are  not  produced  on  a 
large  scale  domestically.  We  anticipate, 
therefore,  that  allowing  these  other 
commodities  to  be  imported  into  the 
United  States  will  not  have  a  significant 
economic  impact  on  domestic 
producers. 

Artichokes 

In  19S7,  67  domestic  producers 
harvested  artichokes;  all  but  one  were  in 
Cahfomia.  It  is  likely  that  most  of  these 
producers  would  be  classified  as  small 
entities  using  Small  Business 
Administration  (SBA)  criteria  (annual 
gross  receipts  of  $0.5  million  or  less).  In 
1992,  domestic  producers  harvested  1 18 
million  pounds  of  artichokes  for  the 
fresh  market,  with  an  estimated  value  of 
$39.2  million. 


This  rule  will  allow  artichokes  to  be 
imported  into  the  United  States  fit)m 
Argentina  and  South  Africa  under 
certain  conditions.  Argentina  produces 
approximately  165  million  pounds  of 
artichokes  annually.  We  estimate  that 
Argentina  could  export  about  44.000 
pounds  of  artichokes  per  year  over  the 
next  3  years  to  the  United  States.  This 
volume  of  artichoke  imports  will 
constitute  about  2.0  percent  of  current 
total  imports  to  the  United  States,  less 
than  0.10  percent  of  current  domestic 
production,  and  less  than  0.10  percent 
of  the  current  total  artichoke  supply  in 
the  United  States  (domestic  and 
imports). 

Assuming  that  a  less  than  0.10 
percent  increase  in  the  supply  of 
artichokes  would  lead  to  an 
approximately  0.12  percent  decrease  in 
the  domestic  price  of  artichokes  (using 
the  price  elasticity  for  besh  vegetables. 
-  0.320),  we  estimate  that  this  increase 
in  supply  will  result  in  a  price  decrease 
of  about  $0,038  per  hundredweight 
(cwt),  or  $0.00038  per  pound,  bom  an 
original  price  of  $33.40  per  cwt.  As  a 
result  of  the  price  decrease,  there  could 
be  a  decrease  in  the  total  revenue  of 
domestic  artichoke  producers  of  about 
$45,000,  roughly  0.12  percoit  of  their 
total  revenue  of  $39.2  million.  We 
anticipate,  therefore,  that  allowing 
artichokes  to  be  imported  into  the 
United  States  bom  Argentina  will  not 
have  a  significant  economic  impact  on 
domestic  producers. 

Allowing  artichokes  to  be  imported 
from  South  Africa  will  have  an  even 
smaller  impact  on  domestic  producers. 
Production  data  for  South  Africa  is  not 
available.  South  Africa's  total  exports  of 
artichokes  were  less  than  2,000  pounds 
in  1991  and  less  than  700  pounds  in 
1992.  Even  if  South  Africa  exported 
2,000  pounds  aimually  to  the  United 
States,  which  is  unlikely,  the  price 
decrease  would  be  negfigible.  as  would 
be  the  decrease  in  total  revenue. 
Therefore,  allowing  artichokes  to  be 
imported  bom  South  Africa  also  will 
not  have  a  significant  economic  impact 
on  domestic  artichoke  producers. 

Asparagus 

In  1987,  3.033  domestic  producers 
harvested  asparagus.  It  is  likely  that 
most  of  these  producers  would  be 
classified  as  small  entities  by  SBA 
standards.  In  1992.  domestic  producers 
liarvested  135  milfion  pounds  of 
asparagus  fr>r  the  fresh  market,  vsith  an 
estimated  value  of  $116  million. 

This  rule  will  allow  asparagus  to  be 
imported  into  the  United  States  &t>m 
Thailand  under  certain  conditions.  In 
1992,  Thailand  produced  approximately 
26.5  million  pounds  of  asparagus  and 
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exported  5.5  million  pounds.  Japan 
imported  80  percent  of  Thailand's 
asparagus  exports  (4.4  million  pounds), 
with  the  remaining  20  percent  imported 
by  five  other  countries.  Currently,  there 
is  no  reported  excess  supply  of 
asparagus  in  Thailand. 

We  expect  annual  asparagus  imports 
into  the  United  States  from  Thailand 
will  be  minimal,  possibly  220,000 
pounds,  as  a  result  of  this  rule.  This 
volume  of  asparagus  would  constitute 
about  0.38  percent  of  current  total 
imports  to  the  United  States,  about  0.16 
percent  of  current  domestic  production, 
and  about  0.11  percent  of  the  current 
total  asparagus  supply  in  the  United 
States. 

Assuming  that  an  0.11  percent 
increase  in  the  supply  of  asparagus 
would  lead  to  a  decrease  of  about  0.36 
percent  in  the  domestic  price  of 
asparagus  (using  the  price  elasticity  for 
fresh  vegetables,  -  0.320),  we  estimate 
that  this  increase  in  supply  would  result 
in  a  price  decrease  of  about  $0.31  per 
cwt,  or  $0.0031  per  pound,  from  an 
original  price  of  $86.00  per  cwt.  As  a 
result  of  the  price  decrease,  there  could 
be  a  decrease  in  total  revenue  of 
domestic  asparagus  producers  of  about 
$415,000,  roughly  0.36  percent  of  the 
original  total  revenue  of  $116  milhon. 
We  anticipate,  therefore,  that  allowing 
asparagus  to  be  imported  from  Thailand 
will  not  have  a  significant  economic 
impact  on  domestic  asparagus 
producers. 

Blueberries 

In  1987,  3,911  farms  in  36  states 
harvested  109.4  million  pounds  of 
cultivated  blueberries.  Additionally,  501 
farms  in  six  of  the  same  states  harvested 
32.6  million  pounds  of  wild  blueberries. 
It  is  likely  that  most  of  these  producers 
would  be  classified  as  small  entities  by 
SBA  standards.  In' 1992,  domestic 
producers  harvested  44.7  million 
pounds  of  blueberries  for  the  firesh 
market,  with  an  estimated  value  of  $48.0 
miUion. 

This  rule  will  allow  blueberries  to  be 
imported  into  the  United  States  from 
Ecuador  and  Peru  under  certain 
conditions.  Blueberry  production  and 
export  data  are  not  available  for  either 
Ecuador  or  Peru.  Blueberries  are  not  a 
formal  crop  in  either  country;  they  only 
grow  wild.  There  is  limited  local 
consumption  near  the  production  areas. 
We  anticipate  that  an  insignificant 
amoimt  of  blueberries,  if  any,  will  be 
exported  to  the  United  States  from 
either  country  as  a  resulted  of  this 
action.  We  anticipate,  therefore,  that 
allowing  blueberries  to  be  imported 
from  Ecuador  and  Peru  will  not  have  a 


significant  economic  impact  on 
domestic  blueberry  producers. 

Sweet  Cherries 

In  1987,  7,171  domestic  producers 
harvested  sweet  cherries.  It  is  likely  that 
most  of  these  producers  would  be 
classified  as  small  entities  by  SBA 
standards.  In  1992,  domestic  producers 
harvested  191  million  pounds  of  sweet 
cherries  produced  for  the  fresh  market, 
with  an  estimated  value  of  $115  milhon. 

This  rule  will  allow  sweet  cherries  to 
be  imported  into  the  United  States  from 
Mexico.  In  1992,  Mexico  produced 
approximately  225,000  pounds  of 
cherries,  both  sweet  and  sour.  We 
anticipate  that  any  cherry  imports  fi-om 
Mexico  as  a  result  of  this  action  will  be 
minimal,  since  presently,  most  of 
Mexico's  cherry  production  is 
consumed  locally.  However,  in  the 
unhkely  event  that  Mexico  exported 
into  the  United  States  225,000  pounds 
of  sweet  cherries,  it  would  constitute 
only  about  4.9  percent  of  current  total 
imports,  about  0.12  percent  of  current 
U.S.  production  and  about  0.12  percent 
of  the  current  total  sweet  cherry  supply 
in  the  United  States  (domestic  and 
imports). 

Assuming  that  an  0.12  percent 
increase  in  the  supply  of  sweet  cherries 
would  lead  to  a  decrease  of  about  0.054 
percent  in  the  domestic  price  (using  the 
price  flexibility  for  sweet  cherries. 
-0.470),  we  estimate  that  this  increase 
in  supply  would  result  in  a  price 
decrease  of  about  $0.65  per  ton,  or 
$0.00032  per  pound,  from  an  original 
price  of  $1 ,200  per  ton.  As  a  result  of 
the  price  decrease,  there  could  be  a 
decrease  in  total  revenue  of  sweet 
cherry  producers  of  about  $62,000, 
which  is  roughly  0.054  percent  of  the 
original  total  revenue  of  $115  million. 
Therefore,  we  anticipate  that  allowing 
sweet  cherries  to  be  imported  from 
Mexico  will  not  have  a  significant 
economic  impact  on  domestic  sweet 
cherr}'  producers. 

Dasheen  (Taro) 

In  1987, 191  domestic  producers 
harvested  dasheen,  187  in  Hawaii.  It  is 
likely  that  most  of  these  producers 
would  be  classified  as  small  entities  bv 
SBA  standards.  In  1991,  domestic 
producers  harvested  7.0  million  pounds 
of  dasheen  for  the  fresh  market,  with  an 
estimated  value  of  $3.0  million. 

This  rule  will  allow  dasheen  to  be 
imported  into  the  United  States  from 
Indonesia.  Production  and  export  data 
for  dasheen  are  not  available  for 
Indonesia.  Dasheen  consumption  is 
limited  mostly  to  the  local  areas, 
although  Indonesia  exports  small 
quantities  to  japan,  Hong  Kong,  Korea, 


Malaysia,  Singapore  and  Taiwan.  We 
anticipate  that  ver>'  Uttle,  if  any, 
dasheen  will  be  exported  to  the  United 
States  as  a  result  of  this  rule.  We 
anticipate,  therefore,  that  allowing 
dasheen  to  be  imported  from  Indonesia 
will  not  have  a  significant  economic 
impact  on  domestic  dasheen  producers 

Plums 

In  1987,  8.789  domestic  producers 
harvested  plums  and  prunes.  It  is  likely 
that  most  of  these  producers  would  be 
classified  as  small  entities  by  SBA 
standards.  In  1992,  domestic  producers 
harvested  537  miUion  pounds  of  plums 
and  prunes  for  the  fresh  market,  with  an 
estimated  value  of  $67.7  million. 

This  rule  will  allow  plums  to  be 
imported  into  the  United  States  from 
Uruguay.  Plum  production  and  export 
data  is  not  available  for  Uruguay,  and 
we  anticipate  that  an  insignificant 
amount  of  plums  will  be  exported  to  the 
United  States  as  a  resuh  of  this  rule. 
Consequently,  we  anticipate  that 
allowing  plums  to  be  imported  from 
Uruguay  will  not  have  a  significant 
economic  impact  on  domestic  phun 
producers. 

Tomatoes 

In  1987,  14,542  domestic  producers 
harvested  tomatoes.  It  is  likely  that  most 
of  these  producers  would  be  classified 
as  small  entities  by  SBA  standards.  In 
1992,  domestic  producers  har\ested  3.6 
billion  pounds  of  tomatoes  for  the  fresh 
market,  with  an  estimated  value  of  $1.3 
billion. 

This  rule  will  allow  pink  and  red 
tomatoes  to  be  imported  into  the  United 
States  from  the  Almeria  Province  of 
Spain  if  they  meet  with  the  stringent 
growing  and  shipping  requirements 
outlined  above.  Annual  production  in 
the  Almeria  Province  of  Spain  averages 
between  4.4  million  and  6.6  million 
pounds.  Spanish  officials  anticipate  that 
annual  tomato  exports  to  the  United 
States  will  range  from  440.000  to 
660.000  pounds  and  will  occur  from 
December  to  April. 

If  the  volume  of  tomatoes  to  be 
imported  from  the  Almeria  Province 
were  to  reach  660.000  pounds,  it  would 
constitute  about  0.15  percent  of  current 
total  imports  to  the  United  States,  about 
0.018  percent  of  current  domestic 
production  and  about  0.016  percent  of 
the  current  total  tomato  supply  in  the 
United  States  (domestic  and  imports). 

Assuming  that  an  0.016  percent 
increase  in  the  supply  of  tomatoes 
would  lead  to  a  decrease  of  about  0.046 
percent  in  the  domestic  price  (using  the 
price  flexibility  for  tomatoes,  -  0.355). 
we  estimate  that  this  increase  in  supply 
would  result  in  a  price  decrease  of  about 
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S0.017  per  cwt,  or  $0.00017  per  pound, 
from  an  original  price  of  $36.30  per  cwt. 
As  a  result  of  the  price  decrease,  there 
could  be  a  decrease  in  total  revenue  of 
tomato  producers  of  about  $600,000, 
which  is  roughly  0.046  peioent  of  the 
original  total  revenue  of  $1.3  billion. 
Therefore,  we  anticipate  that  allowing 
pink  or  red  tomatoes  to  be  imported 
from  Almeria,  Spain  will  not  have  a 
significant  economic  impact  on 
domestic  tomato  producers. 

Utchi 

In  1992.  about  205  domestic 
producers  harvested  Utchi.  It  is  likely 
that  most  of  these  producers  would  be 
classified  as  small  entities  using  Small 
Business  Administration  (SBA)  criteria 
(annual  groM  receipts  of  $0.5  million  or 
less).  In  1992.  domestic  producers 
harvested  685.000  pounds  of  litchi  for 
the  fresh  market,  with  an  estimated 
value  of  $1.1  million. 

This  rule  will  allow  fresh  litchi  to  be 
hnported  into  the  United  States  fit>m 
Taiwan  under  certain  conditions. 
Taiwan  produces  approximately  217 

million  pounds  of  utchi  Annually   la 

1093,  Taiwan  exported  close  to  15.5 
million  pounds  of  fresh  Utchi,  mainly  to 
Hong  Kong,  Canada,  Japan,  the 
PhiUppines,  and  Singapore.  Exports 
increased  substantially  from  1992.  when 
Taiwan  exported  only  6.6  milU(Hi 
pounds  of  fresh  Utchi. 

APHIS  anticipates  that  Taiwan  could 
export  as  much  as  21.000  pounds  of 
fresh  Utchi  into  the  United  SUtes  in 
1995;  this  would  constitute  only  about 
19.6  percent  of  current  total  imports  of 
fresh  Utchi,  3.1  percent  of  current 
domestic  production,  and  2.6  percent  of 
current  total  Utchi  supply  in  the  United 
States.  If  imports  of  fresh  Utchi  from 
Taiwan  remain  at  such  smaU 
percentages  of  domestic  production  and 
total  supply,  the  economic  impact  on 
domestic  growers  wiU  not  be  significant 

However,  if  imports  increase  to  a  level 
comparable  to  those  of  other  importing 
countries  (listed  above),  domestic 
growers  wiU  be  impacted  significantly: 
the  amount  of  fresh  Utchi  imported  bom 
Taiwan  could  exceed  the  amount 
produced  domestically  and  prices  could 
subsequently  decline  dmstically  as  a 
result  of  the  increased  Aipply. 
Consumers,  however,  would  benefit 
from  the  decreased  price  and  the 
enhanced  access  to  fresh  Utchi. 

The  aggregate  economic  impact  of  this 
rule  is  expected  to  be  positiva  U.S. 
consimiers  wiU  benefit  bom  a  greater 
availabiUty  of  b^ts  and  vegetables.  U.S. 
importers  wiU  also  benefit  bom  a 
greatCT  availabiUty  of  buits  and 
vegeUbles  to  import  It  is  not  likely  that 
any  U.S.  fruit  and  vegetable  producers 


or  other  smaU  entities  will  be  affected 
in  a  significant  economic  way  by  the 
easing  of  importation  restrictions  on 
these  particular  commodities. 

In  the  course  of  rulemaking,  had  we 
come  aooss  evidence  indicating  that 
importation  of  any  of  the  concerned 
fruits  or  vegetables  would  pose  a 
significant  risk  of  plant  pest 
introduction,  we  would  have  considered 
either  developing  alternative 
reqxiirements  regarding  that  importation 
or  continuing  to  prohibit  the 
importation  of  that  fruit  or  vegetabla 
However,  our  initial  pest  risk 
assessments  and  our  review  of  pubUc 
comments  on  the  proposal  indicated 
that  importation  of  any  of  the  concerned 
fruit  and  vegetables  would  pose  an 
insignificant  risk  of  plant  pest 
introduction. 

Executive  Order  12778 

This  rule  aUows  certain  fruits  and 
vegetables  to  be  imported  into  the 
United  States  frtnn  certain  parts  of  the 
world.  State  and  local  laws  and 
regulations  regarding  the  importation  of 
fruits  and  vegetables  under  this  rule  will 
be  preempted  while  the  fruits  and 
vegetables  are  in  forei^  commerce. 
Fresh  fruits  and  vegetables  are  generally 
imported  for  imm^iate  distribution  and 
sale  to  the  consuming  pubUc.  and  will 
remain  in  foreign  conunerce  until  sold 
to  the  ultimate  consumer.  The  question 
of  when  foreign  commerce  cetuies  in 
other  cases  must  be  addressed  on  a  case* 
by-case  basis.  No  retroactive  effect  will 
be  given  to  this  rule,  and  this  rule  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of  fruits 
and  vegetables  under  the  conditions 
specified  in  this  rule  will  not  present  a 
risk  of  introducing  or  disseminating 
plant  pests  and  will  not  have  a 
significant  impact  on  the  quaUty  of  the 
human  environment  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  PoUcy  Act  of 
1969  (NEPA)  (42  U.S.C  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  QuaUty  for 
Implementing  the  Procedural  Provisions 


of  NEPA  (40  CFR  Parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  Part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28. 1979.  and  44 
FR  51272-51274.  August  31.^1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  pubUc 
inspection  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  B.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  hoUdays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  imder  FOR  FURTHER 
INFORMATKM  CONTACT. 

Paperwwk  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.),  the  information  coUection  or 
recordkeeping  requirements  Included  in 
this  final  rule  will  be  submitted  for 
approval  to  the  O^ce  of  Management 
and  Budget. 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant  . 
diseases  and  pests,  Quarantine. 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference, 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  tiUe  7.  chapter  HI.  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  300-4NCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  ISOee.  154, 161, 162, 
167;  7  CFR  2.17.  2.51,  and  371.2(c). 

2.  In  §  300.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

S300.1    Meterlato  Incorporated  by 
reference. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  revised  and  reprinted  November  30. 
1992,  and  includes  aU  revisions  through 
August  25, 1994,  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C  S52(a)  and  1  CFR  part  51. 


» 
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PART31»_FOROGN  QUARANTINE  A«*«Hy:  7  use  isodd.  isoee.  isoff 

NOTICbS  151-167.  450:  21  U.S.C  136  and  136a;  7  CFR 

2.17.  2.51.  and  371.2(c). 
3.  The  authority  citation  for  part  319  4.  In  §319.56-21.  the  table  is  amended 

continues  to  read  as  foUows:  by  adding,  in  alphabeUcal  orderX 

following: 


§3t«.56-2t    Admlnlstnrtn^lnstnicttonsrwiHltttonsgovemlno  the  entry  Of  c«fta»nfru»t8 


and  vegetabtes. 


Country /localrty 


Common  name 


-  ArgefMrta 
BeNze 


Botanical  name 


-•    ^''*^"'  9^ " Cynara  scofymus „ ,^^,^  flower 


Ptant  part(s) 


head. 


Indonesia 


Mint 

Dasheen 


Menthatpp 


Above  ground  parts. 


Jamaica 


Ivy  gourd 

Pointed  gourd 


^^Sn.^LJ!^'^^    ^*    Tut)er(ProhiWed  entry  into  Guam 
andXamhoMMiaaop.  due  to  dasheeo  niwaic  virus. 

Cartons  Irt  which  dasheen  is 
packed  must  be  stanped  "Not 
♦or  dBtritxjtion  in  Guam.") 


Coccinia  granOis Pfy^. 

Trichosanthes  dkMca Fruit 


Mexico 


Tepeguaje 
P®*^ - Arugola  ... 


Leucaena  spp Fruit. 

^"^^  saf/k'a Leaf  and  stem. 

^^^"^^ -    Anthriscus  spp Leaf  and  stem. 


tJSSd^ns Cymoopogonspp.  .._ Leaf  and  stem. 

»wusarD  greens Brassca  juncea  .„ Leaf. 


■       Artichoke,  globe _.._ _.    Cynata  scotymus „... Immature  flower  head. 


South  Africa 

m 

Spain _ „ Tomato 


Lycopersicon  esculentum Green  Iniit  (pink  or  red  fruit  from 

Atmeria  Province  may  be  Im- 
ported or#y  in  accordaixe  with 

§319.56-2d(ft. 


§319.56-2t    Admlnl8tratNelnatruclto«»:coi.dltlooa9BMamlngil»  entry  ©♦cwlalnfnifta  and 


vegetabiM. 


Country/locality 


Convnon  name 


Botantoal  r«ame 


Plant  part(s) 


Cook  Islands 


I 
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Country/locaNty 


Common  name 


Botanical  name 


Plant  part(s) 


Ginger 


South  Korea 


Dasheen 


*  *  Cartons  in  wtiich  ginger  is 
packed  must  be  stamped  "Not 
for  distritxjtion  in  PR,  VI,  or 
Guam.") 


•  *  Cartons  in  wtiich  dasheen 
Is  packed  must  be  stamped 
"Not  for  distritxjtion  in  Guam." 


6.  In  §319.56-2t,  the  table  is  amended  for  the  Israel  and  Mexico  entries,  under  the  heading  Common  name,  by 
removing  the  word  "Garden  Rocket"  from  both  entries  and  adding  "Arugula"  in  its  place  in  both  entries. 

7.  In  §319.56-2x,  paragraph  (a),  the  table  is  amended  by  adding,  in  alphabetical  order,  the  following: 

§  319.5&-2X    Administrative  instructions:  conditions  governing  the  entry  of  certain  fruits  and  vegetables  for  which  treatment  is  required- 

(a)  *  •  * 


Country/locality 


Common  name 


Botanical  name 


Plant  part<s) 


Ecuador 

Israel 

Mexkx)  .. 

• 

Peru  

Taiwan  .. 


•       I         • 

Bluetserry  Vaccinium  spp 

•  f 

Cactus |. Opunfta  spp  .... 


Cherry  i. Prvnus  avium 


Fruit. 
Fruit. 
Fnjit. 


Bluetierry  i. Vaccinium  spp Fruit. 

Litchi  LitcN  chinensis Fruit  (Prohitiited  entry  into  Florida 

due  to  Eriophyes  ikchii.  Cartons 
In  whk;h  litchi  are  packed  must 
be  stamped  "fvtot  for  distritxjtion 
jrt  FL"). 


Thailand 
Uruguay 


Asparagus ^ Asparagus  officinalis  . 

Plum Pmnus  domestica  .... 


Shoot. 

Fruit. 


8.  A  new  §  319.56-2dd  is  added  to 
read  as  follows: 

§319.5&-2dd    Administrative  instructions: 
conditions  governing  the  entry  of  pink  or 
red  tomatoes  from  Spain. 

(a)  Pink  or  red  tomatoes  (fruit) 
[Lycopersicon  esculentum)  from  Spain 
may  be  imported  into  the  United  States 
only  under  the  following  conditions: 

(1)  The  tomatoes  must  be  grown  in  the 
Almeria  Province  of  Spain  in 
greenhouses  registered  with,  and 
inspected  by,  the  Spanish  Ministry  of 
Agriculture,  Fisheries,  and  Food 
(MAFF); 

(2)  The  tomatoes  may  be  shipped  only 
from  December  1  through  April  30, 
inclusive; 

(3)  Two  months  prior  to  shipping,  and 
continuing  through  April  30,  MAFF 
must  set  and  maintain  Mediterranean 


fruit  fly  (Medfly)  traps  baitnd  with 
trimedlare  inside  the  greenhouses  at  a 
rate  of  four  traps  per  hectare.  In  all  areas 
outside  the  greenhouses  and  within  8 
kilometars,  including  luban  and 
residential  areas.  MAFF  must  place 
Medfly  tJ-aps  at  a  rate  of  four  traps  per 
square  kilometer.  All  traps  must  be 
checked  every  7  days; 

(4)  Capture  of  a  single  Medfly  in  a 
registered  greenhouse  shall  immediately 
cancel  exports  from  that  greenhouse 
until  the  source  of  infestation  is 
determined,  all  Medflies  are  eradicated, 
and  measures  are  taken  to  preclude  any 
future  infestation.  Captiu^  of  a  single 
Medfly  within  2  kilometers  of  a 
registered  greenhouse  will  necessitate 
increasing  trap  density  in  order  to 
determine  whether  there  is  a 
reproducing  population  in  the  area  or  if 
the  single  Medfly  has  been  introduced 
accidentally.  Capture  of  two  Medflies 


within  2  kilometers  of  a  re.gistered 
greenhouse  and  within  a  1  month  time 
period  shall  cancel  exports  from  all 
registered  greenhouses  within  2 
kilometers  of  the  find,  until  the  source 
of  infestation  is  determined  and  all 
Medflies  are  eradicated; 

(5)  The  tomatoes  must  be  packed 
within  24  hours  of  harvest.  TTiey  must 
be  safeguarded  by  a  flyproof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and  while 
awaiting  packing,  and  packed  in 
flyproof  containers  for  transit  to  the 
airport  and  subsequent  shipping  to  the 
United  States. 

(6)  MAFF  is  responsible  for  export 
certification  inspection  and  issuance  of 
phytosanitary  certificates.  A  . 
phytosanitary  certificate  issued  by 
MAFF  and  bearing  the  following 
declaration,  "These  tomatoes  were 
grown  in  registered  greenhouses  in 
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Almeria  Province  in  Spain,"  must 
accompany  the  shipment, 
(b)  [Reservedl 

Done  in  Washington,  DC.  this  19th  day  of 
August  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc  94-20989  Filed  8-24-94;  8:45  aral 
BILUNO  COOe  3410^M-P 


7  CFR  Part  301 
[Docket  No.  94-030-q 

Mexican  Fruit  Fly;Treatments  for 
Regulated  Articies 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


SUMMARY:  We  are  amending  the  Mexican 
fruit  fly  regulations  by  adding  a  high- 
temperature  forced  air  treatment  for 
grapefruit.  This  action  will  provide  an 
alternative  treatment  for  grapefruit  that 
require  treatment  to  be  moved  interstate 
from  regulated  areas  in  Texas  and 
Cahfomia.  Adding  this  treatment  wrill 
facilitate  the  interstate  movement  of 
grapefruit  grown  in  regulated  areas. 
EFFECTIVE  DATE:  September  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan.  Operations  Officer. 
Domestic  and  Emei;gency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS.  USDA.  room  640.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mexican  fruit  fly.  Anastrepha 
ludens  (Loew),  is  a  destructive  pest  of 
citrus  and  other  types  of  frmt  "The  short 
life  cycle  of  the  Mexican  fruit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
commercial  citrus-producing  areas. 

In  order  to  prevent  the  artificial 
spread  of  the  Mexican  fruit  fly  to 
nonlnfested  areas,  the  regulations  in  7 
CFR  301.64  through  301.64-10  (referred 
to  below  as  the  regulations)  restrict  the 
interstate  movement  of  regulated 
articles  from  regulated  areas  in 
quarantined  States.  Quarantined  States 
are  listed  in  §  301.64(a).  regulated 
articles  are  listed  in  §  301.64-2.  and 
regulated  areas  are  fisted  in  §  301.64- 
3(c). 

Regulated  articles  are  most  often 
certified  for  interstate  movement  after 
an  inspector  has  determined  that  the 
regulated  article  is  free  from  the 
Mexican  fruit  fly.  or  that  the  premises 
of  origin  is  free  from  the  Mexican  fruit 


fly  and  the  regulated  article  has  not 
been  exposed  to  the  f>est.  There  are 
cases,  howevCT,  where  a  regtilated 
article  or  its  premises  of  origin  cannot 
be  determined  to  be  free  from  the 
Mexican  fruit  fly.  In  such  cases,  a 
certificate  will  be  issued  if  the  regiilated 
article  is  treated  in  accordance  with 
§  301.64-10,  or  a  limited  permit  may  be 
obtained  to  move  the  regulated  article 
interstate  to  receive  one  of  the 
treatments  specified  in  §301.64-10. 

On  June  20. 1994.  we  pubfished  in  the 
Federal  Register  (59  FR  31561-31562, 
Docket  No.  94-030-1)  a  proposal  to  add 
a  high-temperature  forced  air  treatment 
to  §  301.64-10  as  an  alternative 
treatment  for  grapefruit  {Citrus 
paradisi],  one  of  the  regulated  articles 
hsted  in  §301.64-2.  The  high- 
temperature  forced  air  treatment  was 
developed  by  the  Agricultural  Research 
Service  of  the  U.S.  Department  of 
Agriculture  as  an  effective  alternative 
treatment  against  the  Mexican  fruit  fly 
in  grapefiiiit. 

We  solicited  comments  on  our 
proposed  rule  for  a  30-day  period 
ending  on  Jidy  20.  1994.  We  received 
one  comment  by  that  date,  fixjra  a  State 
department  of  agriculture.  The 
commenter  supported  our  proposed  rule 
with  the  expectation  that  the  Animal 
and  Plant  Health  Inspection  Service  will 
ensure  that  the  treatment  will  be 
conducted  in  accordance  with  the 
approved  time  and  temperattire 
schedule  and  that  treated  grapefruit  will 
be  identified  as  such  and  protected  from 
Mexican  fruit  fly  infestation  until  it  has 
left  the  regulated  area.  We  beUeve  that 
the  provisions  of  §301.64-4  regartiing 
conditions  for  the  interstate  movement 
of  regulated  articles  from  regulated  areas 
and  the  provisions  of  §  301.64-5 
regarding  the  issuance  of  certificates 
and  limited  permits  for  the  mo^•ement  of 
regulated  articles  sufficiently  address 
the  commenter's  expectations.  Section 
301.64-5  also  requires  that  treatments 
be  monitored  by  inspectors  to  assure 
compliance  with  the  regulations. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12886  and  Regaiatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  final  rule  amends  the  regulations 
by  adding  a  high-temperature  forced  air 
treatment  to  the  list  of  approved 
treatments  for  Mexican  fruit  fly  in 
grapefruit 


There  are  approximately  1,500  citrus 
grove  owners  and  50  shippers  who 
stand  to  benefit  by  having  an  additional 
treatment  option  for  grapefruit  to  be 
moved  interstate  finm  a  regulated  area. 
Adding  another  treatment  will  not 
increase  the  amount  of  grapefruit  moved 
from  regulated  areas  in  Texas  and 
Cahfomia  because  most  citrus  and  other 
regulated  articles  moved  interstate  by 
owners  and  shippers  qualify  for 
movement  without  requiring  treatment. 
Treatment  becomes  necessary  only 
when  the  regulated  articles  or  their 
premises  of  origin  cannot  be  certified  as 
being  fi^e  from  Mexican  fruit  fly. 

Cold  treatment  and  methyl  bromide 
fumigation  have  been  the  two 
treatments  available  for  grapefruit;  the 
availability  of  the  high-temperature 
forced  air  treatment  will  simply  provide 
another  treatment  option  when 
treatment  is  required. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  sniall  entities. 

Executive  Order  12372 

This  program/activity  is  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultatiwi  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  JusUce 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

Li^  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follovirs: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 


43714     Federal  Register  /  Vol.  59.  No.  164  /  Thursday,  August  25,  1994  /  Rules  and  Regulations 


Authority:  7  U.S.C  ISObb,  ISOdd.  ISOee, 
150ff.  161, 162,  and  164-187;  7  CTR  2.17, 
2.51.  and  371.2(c). 

2.  In  §  301.64-10,  a  new  paragraph  (e) 
is  added  to  read  as  follows: 

1301.64-10    Treatments. 

•        *        *        *        * 

(e)  Grapefruit.  (1)  High-temperature 
forced  air  as  follows: 

(i)  Minimum  size:  3.5  in  (9  cm)  in 
diameter 

(ii)  Minimum  weight:  9.25  oz  (262  g) 

(iii)  Minimum  initial  pulp 
temperature:  77  "F  (25  "C) 

(iv)  Caution:  Grapefruit  larger  than  3.7 
in  (9.5  cm)  in  diameter  and  14.2  oz  (402 
g)  in  weight  may  suffer  cosmetic  damage 
as  a  result  of  this  treatment. 

(2)  These  steps  must  occur  in  order: 
(i)  Place  the  grape&uit  in  a  chamber 

and  seal  the  chamber. 

(ii)  Heat  air  in  chamber  to  104  "F  (40 
•C)  for  120  minutes. 

(iii)  Heat  air  in  chamber  to  122  "F  (50 
"O  for  90  minutes. 

(iv)  Heat  air  in  chamber  to  126  "F  (52 
•G)  and  maintain  temperature  until  the 
grapefruit  center  reaches  118  °F  (48  "C). 

(3)  The  treatment  must  be 
administered  in  a  sealed,  insulated 
chamber.  The  air  may  be  heated  in  the 
chamber  or  hot  air  may  be  introduced 
into  the  chamber. 

Done  in  Washington,  DC,  this  18th  day  of 
August  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  inspection  Service. 
|FR  Doc.  94-20785  Filed  8-24-94;  8;45  ami 
BILUNQ  COOC  3410-34-P 


Rural  Electrification  Administration 

7  CFR  Parts  1744  and  1753 
RIN0S72-AB08 

Post-Loan  Policies  and  Procedures 
Common  to  Guaranteed  and  Insured 
Telephone  Loans; 
Telecommunications  System 
Construction  Policies  and  Procedures 

agency:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  its 
post-loan  regulations  for  telephone 
borrowers  to  ease  borrower  reporting 
requirements  and  further  clarify-  existing 
REA  policy.  In  addition,  REA  amends 
the  telecommimications  system 
construction  regulations  to  relax 
requirements  for  minor  facilities 
construction  procedures,  to  make 
technical  corrections  and  clarifications. 


and  to  reflect  minor  technical  changes 
such  as  moving  the  definitions  section 
from  one  subpart  to  another.        . 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  September  26,  1994. 
FOR  FUtmtER  INFORMATION  CONTACT: 
Orren  E  Cameron  HI,  Director, 
Telecommunication  Standards  Division, 
Rural  Electrification  Administration, 
U.S.  Department  of  Agriculture,  14th  & 
Independence  Avenue  SW.,  room  2835- 
S,  Washington,  DC  20250-1500, 
telephone  number  (202)  720-8663. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Bcecutive  Order  12778,  Civil 
Justice  Reform.  This  final  rule  will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule; 

(2)  Have  any  retroactive  effect;  and 

(3)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

REA  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  REA  telephone 
program  provides  loans  to  REA 
borrowers  at  interest  rates  and  terms 
that  are  more  favorable  than  those 
generally  available  from  the  private 
sector.  REA  borrowers,  as  a  result  of 
obtaining  federal  financing,  receive 
economic  benefits  which  exceed  any 
direct  economic  costs  associated  with 
complying  with  REA  regulations  and 
requirements.  Moreover,  this  action 
liberalizes  certain  contract  requirements 
by  changing  contract  limits  and 
allowing  negotiation  of  fee  schedules 
which  further  offsets  economic  costs. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  submitted  to  OMB  for 
approval.  Comments  concerning  these 


requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA,  room  3201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

REA  has  determined  that  this  final 
rule  will  not  significantly  affect  the 
quality  of  the  human  environment  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.].  Therefore,  this  action  does  not 
require  an  environmental  impact 
statement  or  assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  REA  and  RTB 
loans  and  loan  guarantees  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

On  March  4, 19G4,  REA  published 
this  action  as  a  proposed  rule  at  59  FR 
10327  to  clarify  existing  poHcy  and  ease 
requirements. 

REA  received  no  comment  on 
revisions  to  7  CFR  part  1744,  so  the  final 
rule  is  unchanged  from  the  proposed 
rule. 

REA  received  comments  on  7  CFR 
part  1753  from  the  United  States 
Telephone  Association,  TDS  Telecom 
on  behalf  of  25  TDS-affihated  telephone 
companies  in  the  southeast.  Design 
South  Professionals,  Inc.,  ALLTEL 
Service  Corporation,  Coastal  Utilities, 
Inc.,  Farmers  Telephone  Cooperative, 
Inc.  (of  South  Carolina),  Citizens 
Utilities  Rural  Company,  Inc.,  Games, 
Burkett,  Wiltsee  &  Associates,  TDS 
Telecom  (Madison,  WI),  and  Reed 
Veach  Wurdeman  &  Associates.  These 
comments  were  taken  into  consideration 
in  preparing  the  final  rule. 

Comment  Summary:  One  commenter 
suggested  that  the  phrase  in 
§  1753.15(b)(3),  "inspection  of 
construction"  be  changed  to 
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"observation  of  construction"  because 
the  former  is  considered  obsolete  within 
the  engineering  profession. 

Response:  The  proposed  rule  did  not 
change  this  subsection,  but  REA  is 
revising  the  Form  217  contract, 
Engineering  and  Architectural  Services, 
in  a  separate  effort,  and  REA  is 
addressing  this  comment  in  that 
revision.  The  term  "inspection  of 
construction"  is  used  in  part  1753  in  a 
generic  sense,  and  it  clearly  describes 
the  engineer's  responsibility.  The  term 
"observation  of  construction",  without 
the  further  definition  which  would 
always  accompany  it  in  a  professional 
services  contract,  is  too  vague.  The 
language  in  §  1753.15(b)(3)  is 
unchanged  in  the  final  rule. 

Comment  Summary:  One  commenter 
observed  that  the  proposed  rule  did  not 
incorporate  language  in 
§  1753.17(c)(1)(B)  clarifying  REA's 
policy  with  regard  to  state  engineering 
registration  laws.  This  clarifying 
language  was  previously  offered  by  the 
Administrator  in  a  May  10, 1990  letter. 

Response:  The  language  requested 
would  state  that  REA  does  not  under 
part  1753  attempt  to  usurp  any  state 
engineering  registration  laws.  It  has  not 
been  REA's  intent  to  usurp  state 
registration  laws  at  any  time,  so  the  final 
rule  incorporates  the  suggested 
language. 

Comment  Summary:  Most 
commenters  opposed  the  $400,000 
annual  financing  limit  placed  on  Form 
773  contracts  in  §  1753.46(c)(3)  and 
§  1753.60(a).  Two  commenters  observed 
that  REA  had  given  no  rationale  for  the 
proposed  limit.  Several  commenters 
pointed  out  that  the  proposed  limit 
would  make  it  difficult  for  large  REA 
borrowers  to  respond  quickly  to  service 
demands.  One  commenter  argued  that 
since  the  Form  773  contract  is  used  for 
central  office  equipment,  buildings,  and 
special  equipment,  as  well  as  outside 
plant,  using  the  Form  773  to  its 
$400,000  limit  on  outside  plant 
construction  would  deprive  a  borrower 
of  this  valuable  minor  construction 
resource  in  those  other  categories.  And 
finally,  one  commenter  argued  that 
restricting  use  of  the  Form  773  contract 
would  force  borrowers  to  resort  to  the 
Form  515  contract,  which  the 
commenter  asserted  is  more 
complicated  and  expensive.  This 
commenter  argued  that  REA  had 
presented  no  studies  to  support  any 
contention  that  construction  performed 
under  minor  construction  procedures 
was  more  expensive  than  construction 
performed  under  the  Form  515  contract. 

Response:  To  imderstand  REA's 
imposition  of  the  $400,000  limit,  it  is 
useful  to  view  the  entire  package  of 


changes  in  construction  procedures  in 
the  proposed  rule. 

REA  proposed  relaxing  the  existing 
$100,000  limit  on  individual  Form  773 
contracts  to  help  that  contract  close  a 
gap  between  minor  construction 
procedures  and  REA's  major 
construction  contracts.  The  Form  773 
contract  is  a  very  brief  agreement, 
covering  only  the  most  basic 
responsibiUties  of  the  parties.  The  Form 
773  contract,  imlike  REA's  major 
contracts,  does  not  require  prior  REA 
approvals  of  plans  and  specifications, 
pricing,  or  the  contract  itself.  To  make 
the  contract  as  flexible  as  possible,  REA 
simply  provides  a  space  where  the 
borrower  fills  in  the  statement  of  work 
to  be  covered  by  the  contract  The 
contractor  may  charge  for  work  under 
the  contract  in  any  manner  agreed  upon: 
lump  sum,  on  a  unit  basis,  hourly,  or 
other.  No  provision  is  made  in  the 
contract  to  require  or  define  a 
performance  bond.  The  contract  was 
designed  as  a  convenient  vehicle  for 
formaUzing  oral  contracts  which  are 
common  in  the  industry,  but  which  had 
historically  failed  to  writhstand  REA 
audit  scrutiny.  The  Form  773  was 
designed  by  REA  in  this  manner 
because  a  primary  characteristic  of  its 
conception  was  that  it  would  never 
exceed  a  specified  limit:  $100,000.  Any 
dispute  that  might  occur  involving  such 
a  small  amount  could  not  pose  a 
significant  risk  to  a  borrower  or  REA's 
security  interest  in  a  borrower.  The 
more  sophisticated  major  contracts. 
Forms  515,  525,  397  and  157,  provide 
borrowers  and  REA  with  necessary 
protections,  and  provide  borrowers  with 
agreement  provisions  that  have  evolved 
over  the  years  to  handle  construction 
administration.  These  major  contracts 
also  faciUtate  a  very  important  tenet  of 
the  successful  public  sector-private 
sector  partnership  that  has  been  the  key 
to  the  success  of  the  REA  Telephone 
Program:  Competition.  Without  these 
contracts,  and  their  accompanying 
forms  of  specification,  competitive 
bidding  would  be  chaotic,  or 
impossible. 

In  conjimctioD  with  a  relaxation  of  the 
maximiun  limit  for  individual  Form  773 
contracts,  REA  imposed  the  $400,000 
limit.  This  was  intended  to  limit  a 
borrower's  and  REA's  exposure  to  risk 
in  the  event  of  a  dispute  involving  one 
or  more  of  the  newly-allowed  $200,000 
outside  plant  Form  773  contracts.  REA 
believes  the  increase  in  the  limit  for 
individual  outside  plant  Form  773 
contracts  is  appropriate,  and  believes 
that  some  maximum  annual  limit  is 
needed  to  protect  borrowers  and  REA 
from  the  potential  risks  of  using  this 


simple  contract  for  compUcated 
projects. 

In  response  to  the  comment  regarding 
large  borrowers,  REA  has  changed  the 
maximum  annual  hmit  to' allow  the 
limit  to  exceed  $400,000  under  certain 
circumstances,  to  permit  large 
borrowers  to  perform  up  to  10%  of  the 
prior  year's  total  cost  for  outside  plant 
construction,  under  the  Form  773 
contract.  It  is  not  REA's  intent  for  the 
Form  773  contract  to  be  used  in  lieu  of 
the  Form  515  contract  for  most  major 
projects. 

In  response  to  the  concern  that  the 
maximum  annual  limit  would  be 
consumed  by  outside  plant 
construction,  thereby  requiring 
borrowers  to  forego  other  valid  uses  of 
the  Form  773,  REA  has  established 
separate,  mutually  exclusive  annual 
limits  for  four  categories  of 
construction:  Outside  plant,  central 
office  equipment,  special  equipment, 
and  buildings. 

As  to  the  concern  that  REA's 
maximum  annual  limit  would  cause 
construction  to  be  performed  under  the 
Form  515  contract,  and  that  the  Form 
515  is  more  complicated  and  expensive. 
REA  responds  by  agreeing  that  the  Form 
515  contract  is  much  more  complicated 
that  the  Form  773  contract,  but 
disagreeing  with  the  suggestion  that 
construction  costs  are  higher  under  the 
Form  515.  REA  intended  for  the  Form 
773  contract  to  be  used  only  in 
situations  of  Umited  risk.  REA  took  the 
idea  initially  for  the  Form  773  contract 
from  telephone  operating  companies 
who  had  developed  similar,  simple 
contracts,  for  use  only  for  small  projects. 
The  Form  515  is  necessarily  more 
complicated,  but  it  has  enabled  the  rural 
telephone  industry  to  build  plant  of 
exceptionally  high  quaUty  at  costs  that 
over  the  years  have  compared  favorably 
with  plant  costs  of  far  larger  companies 
vwth  much  more  purchasing  leverage. 
This  is  largely  because  the  Form  515 
facilitates  competitive  bidding  of 
outside  plant  construction,  which  is  a 
fundamentally  difficult  task. 

In  response  to  the  suggestion  that 
construction  under  the  Form  773  is  less 
expensive  than  construction  under  the 
Form  515,  REA's  experience  over  the 
years  indicates  that  the  reverse  is  true. 
However,  no  specific  studies  had  been 
performed  to  compare  these  costs,  so 
REA  has  performed  a  comparison.  REA 
randomly  selected  30  Form  773 
contracts  that  had  been  performed 
between  1992  and  1994.  This  sample 
included  only  contracts  that  had  been 
closed  and  foimd  to  meet  all  REA 
requirements.  Very  small  projects  were 
excluded  from  the  list.  REA  then 
contacted  borrowers  to  obtain  additional 
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information  on  the  work  included  under 
the  contracts,  since  that  information  is 
not  routinely  provided  to  REA.  To  make 
a  valid  comparison,  REA  discarded  from 
the  sample  all  contracts  which  did  not 
represent  reasonable  cross  sections  of 
construction  units,  for  example, 
contracts  for  road  boring,  or  splicing. 
Interestingly,  only  six  of  the  original  30 
Form  773  contracts  covered  general 
outside  plant  construction  projects 
which,  if  proportionally  enlarged, 
would  be  comparable  to  typical  Form 
515  contracts.  Costs  of  these  projects 
were  compared  to  standard  mile  costs 
for  their  states,  which  are  based  on 
average  competitively-bid  contract 
costs.  The  costs  for  three  of  the  six 
projects  were  near  the  standard  mile 
costs,  the  cost  for  one  project  was 
approximately  30%  over  the  standard 
mile  cost,  and  the  costs  for  the 
remaining  two  projects  were  over  twice 
the  standard  mile  costs.  These  results 
illustrate  one  of  REA's  main  concerns 
with  the  Form  773  contract.  Some 
projects  are  performed  at  reasonable 
cost  Other  projects  are  performed  at 
costs  which  may  be  reasonable  imder 
certain  circumstances.  But  some 
projects,  in  this  small  sample  one-third 
of  the  projects  compared,  are  far  above 
the  standard  mile  costs  normally 
experienced.  Under  the  ciurent  limits 
for  individual  Form  773  contracts,  REA 
wo\ild  not  be  concemed  about  these 
hlgher-than-average  costs  because  such 
small  jobs  would  not  have  a  significant 
financial  impact  on  a  borrowo'  or  REA's 
sectirity  interests  in  a  borrower. 
However,  imder  the  higher  individual 
contract  limits  proposed  by  REA,  the 
impact  of  several  higher-than-average 
cost  jobs  could  be  significant.  REA 
therefore  has  set  limits  in  the  final  rule, 
but  those  limits  have  been  designed  to 
resolve  the  concerns  of  most 
commenters. 

List  of  Subjects 

7  CFR  Part  1744 

Accoimting,  Loan  programs- 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

7  CFR  Part  1753 

Loan  programs-commimications. 
Telecommunications,  Telephone. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  chapter  XVII  is  amended  as 
follows: 


PART  1744— POST-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
GUARANTEED  AND  INSURED 
TELEPHONE  LOANS 

1.  The  authority  citation  for  part  1744 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901  et  seq..  1921  et  seq. 

2.  In  §  1744.40,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  1 744.40    Non-act  purposes. 

(a)  *   •   * 

(3)  Approval  of  the  request  is  in  the 
interests  of  the  Government.  Generally, 
it  would  not  be  in  the  Government's 
interest  if  the  accommodation  or 
subordination  is  being  requested  to 
enable  the  borrower  to  avoid  complying 
with  such  REA  poUdes  or  procedures, 
as  competitive  bid  procedures  or 
purchasing  equipment  acceptable  to 
REA,  under  7  CFR  part  1753. 


§  1744.^1    [Amended] 

S 1 744.61    [Removed  and  reserved] 

3.  The  paragraph  designations  in 
§§  17744.21  and  1744.61  are  removed, 
the  definitions  in  §  1744.21  are  put  in 
alphabetical  order,  the  definitions  in 
§  1744.61  are  transferred  to  §  1744.21  in 
alphabetical  order,  and  §  1744.61  is 
removed  and  reserved. 

PART  1753— TELECOMMUNICATIONS 
SYSTBM  CONSTRUCTION  POLICIES 
AND  PROCEDURES 

1.  The  authority  citation  for  part  1753 
continues  to  read  as  follows: 

Autherity:  7  U.S.C  901  et  seq.,  1921  et  seq. 

2.  In  §  1753.5,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

S1753J   Methods  o(  maior  constnictlon. 

*  •        •        •        • 

(b)  Contract  construction.  (1)  Whether 
the  contractor  is  selected  through  sealed 
competitive  bidding  or  negotiation,  as 
approved  by  REA,  award  of  the  contract 
is  subject  to  REA  approval. 

*  •        •        »        » 

3.  In  §  1753.6,  paragraph  (b)  is  revised 
to  read  as  follows: 

§1753.6    Standards,  specifications,  and 
genetal  requirements. 

•  •        •        •        • 

(b)  The  borrower  may  use  REA  loan 
funds  to  finance  nonstandard 
construction  materials  or  equipment 
only  if  approved  by  REA  in  writing 
prior  to  purchase  or  commencement  of 
construction. 

•  *        •        *        » 

4.  In  §  1753.8,  paragraphs  (a)(ll)(ii), 
(a)(12)(i),  (b)(2),  (b)(3),  and  (b)(4)  are 


revised,  paragraph  (b)(5)  is  removed  to 
read  as  follows: 

§  1753.8    Contract  constnictiOR 
procedures. 

(a)*  *  • 

(11)*  •  • 

(ii)  If  an  award  is  made,  the  borrovtrer 
shall  award  the  contract  to  the  lowest 
responsive  bidder,  subject  to  REA 
approval.  The  borrower  may  award  the 
contract  immediately  upon 
determination  of  the  lowest  responsive 
bidder  if  the  following  conditions  are 
met: 

(A)  The  project  is  included  in  an 
approved  loan  and  adequate  fimds  were 
budgeted  in  the  loan  and  are  available. 

(B)  All  applicable  REA  procediues 
were  followed,  including  those  in  the 
Notice  and  Instructions  to  Bid  in  the 
standard  forms  of  contract. 

*  •        »        »        • 

(12)  Execution  of  contract:  (i)  Upon 
approval  by  REA  of  the  award  of 
contract  by  the  borrower,  the  borrower 
shall  submit  to  REA  three  original 
counterparts  of  the  contract  executed  by 
the  contractor  and  borrower. 

*  »        *        •        * 

(b)*  *  * 

(2)  For  negotiated  purchases, 
borrowers  shall  use  REA  contract  forms, 
standards,  and  specifications. 

(3)  For  all  contract  forms  except  REA 
Form  773: 

(i)  After  a  satisfactory  negotiated 
proposal  has  been  obtained,  the 
borrower  shall  submit  it  to  REA  for 
approval,  along  with  the  engineer's 
recommendation,  and  evidence  of 
acceptance  by  the  borrower. 

(ii)  If  REA  approves  the  negotiated 
proposal,  the  borrower  shall  submit 
three  copies  of  the  contract,  executed  by 
the  contractor  and  borrower,  to  REA  for 
approval. 

(iii)  If  REA  approves  the  contract, 
REA  shall  return  one  copy  of  the 
contract  to  the  borrower  and  one  copy 
to  the  contractor. 

(4)  For  REA  Form  773,  the  borrower 
is  responsible  for  negotiating  a 
satisfactory  proposal,  executing 
contracts,  and  closing  the  contract.  See 
subparts  F  and  I  of  this  part  for 
requirements  for  major  and  minor 
construction,  respectively,  oa  Form  773. 

5.  In  §  1753.9,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  foUoivs: 

§  1753.9    Subcontracts. 

(a)  REA  construction  contract  Forms 
257,  397,  515,  and  525  contain 
provisions  for  subcontracting.  Reference 
should  be  made  to  the  individual 
contracts  for  the  amounts  and 
conditions  under  which  a  contractor 
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may  subcontract  work  under  the 
contract. 

»        *        •        •        • 

(c)  As  stated  in  contract  Forms  257. 
397,  515,  and  525,  the  contractor  shall 
bear  full  responsibility  for  the  acts  and 
omissions  of  the  subcontractor  and  is 
not  relieved  of  any  obligations  to  the 
borrower  and  to  the  Government  under 
the  contract. 


6.  In  §  1753.16.  paragraphs  (b)(3). 
(b)(4)  and  (b)(5)  are  redesignated  as 
paragraphs  (b)(4),  (b)(5)  and  (b)(6), 
respectively,  and  a  new  paragraph  (b)(3) 
is  added  to  read  as  follows: 

$1753.16    Architectural  services. 

(b)*   •   * 

(3)  If  the  fee  schedule  has  to  be 
modiTied  in  order  for  the  borrower  to 
obtain  adequate  architectural  services, 
the  borrower  shall  obtain  vmtten  REA 
approval  of  the  revised  fee  schedule 
prior  to  executing  contracts. 

*  •        *        *        • 

7.  In  §  1753.17.  paragraphs  (c)(l)(i)(B) 
and  (e)  are  revised  to  read  as  follows: 

S  1753.17    Engineering  services. 

•  *        •        •        • 

(0(1)  •  •  • 

(i)*  *  * 

(B)  The  name  and  qualifications  of  the 
employee  to  be  in  charge.  REA  requires 
this  employee  to  meet  the  State 
experience  requirements  for  registered 
engineers.  In  the  absence  of  specific 
State  experience  requirements,  the 
employee  must  have  at  least  eight  years 
experience  in  the  design  and 
construction  of  telecommimication 
facilities,  with  at  least  two  years  of  the 
work  experience  at  a  supervisory  level. 
REA  does  not  require  professional 
registration  of  this  employee,  but  this 
does  not  relieve  the  borrower  from 
compliance  with  applicable  State 
registration  requirements  which  may 
require  a  licensed  individual  to  perform 
such  services. 


(e)  The  borrower  shall  obtain  status  of 
contract  and  force  account  proposal 
reports  from  the  engineer  once  each 
month.  The  report  shall  show  for  each 
contract  or  FAP  the  approved  contract 
or  FAP  amount,  the  date  of  approval, 
the  scheduled  date  construction  was  to 
begin  and  the  actual  date  construction 
began,  the  scheduled  completion  date, 
the  estimated  or  actual  completion  date, 
the  estimated  or  actual  date  of 
submission  of  closeout  documents,  and 
an  explanation  of  delays  or  other 
pertinent  data  relative  to  progress  of  the 


project.  One  copy  of  this  report  shall  be 
submitted  to  the  GFR. 

•  •        *        *        • 

8.  hi  §  1753.25,  a  new  paragraph  (0(4) 
is  added  to  read  as  follows: 

S  1753.25    General. 

•  •        *        •        • 

(0*  •  * 

(4)  7  CFR  part  1792.  subpart  C.  which 
requires  that  the  building  design  comply 
with  applicable  seismic  design  criteria. 
Prior  to  the  design  of  buildings, 
borrowers  shall  submit  to  REA  a  written 
acknowledgement  from  the  architect  or 
engineer  that  the  design  will  comply. 

9.  hi  §  1753.26.  paragraph  (b) 
introductory-  test  is  revised,  paragraph 
(c)  is  redesignated  as  paragraph  (d).  and 
new  paragraph  (c)  is  added  to  read  as 
follows: 

§1753.26    Plans  and  specifications  (P&S). 

•  «        •        •        • 

(b)  REA  Contract  Form  257  shall  be 
completed  as  follows: 

•  *        *        *        • 

(c)  The  plans  and  specifications  shall 
show  the  identification  and  date  of  the 
model  code  used  for  seismic  safety 
design  considerations,  and  the  seismic 
factor  used.  See  7  CFR  part  1792. 
subpart  C. 


S  1753.29    [AmwwJed] 

10.  In  §  1753.29,  paragraph  (a)  is 
removed,  and  paragraphs  (b).  (c),  (d), 
and  (e)  are  redesignated  as  paragraphs 
(a),  (b).  (c),  and  (d). 

11.  hi  §  1753.30,  paragraphs  (b)(2)(i) 
and  (c)(2)  are  revised  to  read  as  follows: 

§1753.30    Cioseout  procedures. 

•  *        •        *        • 

(b)«   •   • 

(2)«   •   • 

(i)  Arrange  with  its  architect  or 
engineer,  contractor,  and  the  GFR  for 
final  inspection  of  the  project. 

•  *        •        •        • 

(c)*  •  • 

(2)  Complete,  with  the  assistance  of 
its  architect  or  engineer,  the  documents 
listed  in  Appendix  A  of  this  part  that 
are  required  for  the  closeout  of  force 
account  construction. 

•  •        •        *        * 

12.  In  §  1753.39.  paragraph  (g)  is 
revised  to  read  as  follows: 

§1753.39    Closeout  documents. 


(g)  Final  payment  shall  be  made 
according  to  the  payment  terms  of  the 
contract. 

13.  In  §  1753.46,  paragraph  (c)  is 
added  to  read  as  follows: 


§1753.46   General. 

(c)  The  two  contract  forms  which  may 
be  used  for  major  outside  plant 
construction  are  Form  515  and  Fofm 
773.  Limitations  on  the  appUcability  of 
these  forms  shall  be  as  follows: 

(1)  Form  515  shall  be  used  for  major 
outside  plant  construction  projects 
which  will  be  competitively  bid.  The 
contract  contains  plans  and 
specifications  and  has  no  dollar 
limitation.  See  §§1753.47. 1753.48  and 
1753.49. 

(2)  A  Form  515  contract  which  is  for 
less  than  $200,000.  may.  at  the 
borrower's  option,  be  negotiated.  See 

§  1753.48(b). 

(3)  Form  773  shall  be  used  for  major 
outside  plant  projects  which  may  not  be 
competitively  bid.  and  which  cannot  be 
designed  and  staked  at  the  time  of 
contract  execution.  Projects  of  this 
nature  include  routine  Une  extensions 
and  placement  of  subscriber  drops.  The 
Form  773  contract  is  limited  to  a 
maximum  of  $200,000.  In  any  twelve 
month  period,  REA  will  not  finance 
more  than  $400,000.  or  ten  per  cent 
(10%)  of  the  borrower's  previous  year's 
outside  plant  total  construction, 
whichever  is  greater,  in  Form  773 
contracts  for  a  borrower.  This  limitation 
includes  all  major  and  minor  outside 
plant  construction  performed  under 
Form  773  contracts,  and  is  determined 
by  the  date  the  Form  773  contract  is 
executed.  See  7  CFR  §  1753.50. 

14.  hi  §  1753.49.  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§1753.49    Ooseout  documents. 

•        •        •        •        • 

(c)  *  •  • 

(3)  Final  payment  shall  be  made 
according  to  the  payment  provisions  of 
Article  ni  of  Form  515. 

15.  §  1753.50  is  added  to  read  as 
follows: 

§  1 753.50    Construction  by  Form  773 
contract 

(a)  The  borrower  shall  prepare  the 
contract  form  and  provide  such  details 
of  construction  as  may  be  available. 
Compensation  may  be  based  upon  unit 
prices,  hourly  rates,  or  another  mutually 
agreeable  basis. 

(b)  Neither  the  selection  of  the 
contractor  nor  the  contract  requires  RE.\ 
approval. 

(c)  Borrowers  are  urged  to  obtain 
quotations  from  several  contractors 
before  entering  into  a  contract  to  be 
assured  of  obtaining  the  lowest  cost. 

(d)  The  borrower  must  ensure  that  the 
contractor  selected  meets  all  Federal 
and  State  requirements,  and  that  the 
contractor  maintains  the  insurance 
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coverage  required  by  the  contract  for  the 
duration  of  the  work.  See  7  CFR  part 
1788. 

(e)  The  borrower  shall  finance  major 
construction  under  the  Form  773 
contract  with  general  funds  and  obtain 
reimbursement  with  loan  funds  when 
construction  is  completed  and  an 
executed  Form  771  has  been  submitted 
toREA. 

(f)  If  the  contract  exceeds  $100,000,  a 
contractor's  bond  shall  be  required.  See 
7  CFR  part  1788. 

(g)  When  the  construction  is 
completed  to  the  borrower's  satisfaction, 
the  borrower  shall  obtain  from  the 
contractor  a  final  invoice  and  an 
executed  copy  of  REA  Form  743, 
Certificate  of  Contractor  and  Indemnity 
Agreement. 

(h)  The  closeout  document  for  the 
Form  773  contract  is  REA  Form  771.  See 
S  1753.81  for  the  requirements  for 
completing  Form  771. 

(i)j\n  original  and  two  copies  of  Form 
771  shall  be  sent  to  the  CFR.  The  CFR 
may  inspect  the  construction,  and  will 
initial  and  return  the  original  and  one 
copy  to  the  borrower. 

(j)  The  original  Form  771  shall  be 
submitted  with  an  FRS  to  REA  only  in 
conjimction  with  a  request  for  an 
advance  of  loan  funds  for  the  work. 


16.  In  §  1753.68,  paragraph  (d)(3)(iii) 
is  revised  to  read  as  follows: 

S  1753.18    Purchasing  special  equipment 

*  •        •        •        * 

(d)  *   *  * 

(3)*   *   * 

(iii)  Final  payment  shall  be  made 
according  to  the  payment  terms  of  the 
contract. 

17.  In  §  1753.78,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1753.78    Construction  by  contract 

(a)  REA  Form  773  shall  be  used  for 
minor  construction  by  contract. 
Compensation  may  be  based  upon  unit 
prices,  hourly  rates,  or  another  basis 
agreed  to  in  advance  by  the  borrower 
and  the  contractor.  A  single  work 
project  may  require  more  than  one 
contractor. 

*  •        •  .      *        • 

18.  In  §  1753.80,  paragraphs  (b),  (c). 
(d),  (e),  (f).  and  (g)  are  redesignated  as 
paragraphs  (c).  (d),  (e),  (f),  (g),  and  (h), 
paragraph  (b)  is  added,  and  paragraph 
(a)  is  revised,  to  read  as  follows: 

S 1 753.10    Minor  construction  procedure. 

(a)  If  the  borrower  performs  minor 
construction  financed  with  loan  funds, 
the  borrower's  regular  work  order 
procedure  shall  be  used  to  administer 


construction  activities  that  may  be 
performed  entirely  by  a  contractor 
under  Form  773  contract,  by  work  order, 
or  jointly  by  work  order  and  one  or 
more  contractors  under  Form  773 
contracts. 

(b)  REA  financing  under  Form  773 
contracts  is  limited  in  any  twelve  month 
period  to  the  following  amounts  for  the 
following  discrete  categories  of  minor 
construction.  A  borrower  could,  for 
example,  receive  financing  of  Form  773 
contracts  in  a  twelve  month  period  in 
amounts  up  to  $400,000  of  central  office 
equipment  and  $200,000  of  special 
equipment  and  $200,000  of  buildings. 
The  date  of  the  Form  773  contract  is  the 
date  the  Form  773  contract  is  executed. 

(1)  For  outside  plant  construction,  the 
limit  is  $400,000  or  ten  per  cent  (10%) 
of  the  borrower's  previous  calendar 
year's  outside  plant  total  construction, 
whichever  is  greater. 

(2)  For  central  office  eqiupment,  the 
hmit  is  $400,000. 

(3)  For  special  equipment,  the  limit  is 
$200,000. 

(4)  For  buildings,  the  limit  is 
$200,000. 

«         »         «         *         * 

19.  Appendices  A  through  F  of  part 
1753  are  revised  to  read  as  follows: 


994 
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Appendix  B.— Documents  Required  to  Close  Out  Central  Office  Equipment  Contract 

Form  fur- 

DesaiptJon 

Use  with 

Prepared  by 

Total 
No.  of 
copies 

Distribution 

nished  by 
REA 

REA  form 
525 

REA  form 
545 

Contractor 

Engineer 

Bor- 
rower 

Contrac- 
tor 

REA 

238 

Construction      or      Equipment 
Contract  Amendment  (Submit 
to  REA  for  approval,  if  re- 
quired, before  following  docu- 
ments). 

Certficate   of   Completion   and 
Certificate  of  Contractor  and 
Indemnity  Agreement  (If  sut>- 
mitted,  Form  744  is  not  re- 
quired). 

Results   of  Acceptance   Tests 
(Prepare  and  distribute  cop- 
ies immediately  upon  comple- 
tion of  ttie  acceptance  tests 
of  each  central  office). 

Certificate    of    Completion-Not 
Including  Installation. 

Waiver   and   Release   of   Lien 
(Two  copies  from  each  sup- 
plier). 

Certificate  of  Contractor 

X 

X 
X 

X 

X 
X 

X 

X 
X 
X 
X 

3 

4 

2 

3 
2 

2 
2 
2 
2 

3 

754 

X 

2 

1 

1 
1 

1 
1 
2 
2 

1 
1 
1 

1 

517 

- 

752a 

X 

^ 

224 

X  X  X  X              X 

1 

231  

1 

213 

Certificate  (Buy  American) 

Switching  Diagram,  as  installed 
Set  of  Drawings  (Each  set  to  in- 
clude  all   the   drawings    re- 
quired under  the  Specification 
REA  Form  522). 

X 
X 
X 

1 

X 
X 

• 

APPENDIX  C— DOCUMENTS  REQUIRED  TO  CLOSEOUT  TELEPHONE  CONSTRUCTION  CONTRACT  REA  FORM  515 


REA  Form 
No. 


724  ., 
724a 

281  . 

213  ., 

224  . 

231  ., 
527  . 


Description 


Final  Inventory 

Final  Inventory 

Contractor's  Board  Extension  (When  re- 
quired)- 

Tabulation  of  Materials  Furnished  by  Bor- 
rower. 

Certificate  ("Buy  American'T  

Listing  of  Construction  Change  Orders  

Waiver  and  Release  of  Lien  (Two  copies  from 
each  supplier). 

Certificate  of  Contractor  

Final  Statement  of  Construction  

Reports  on  Results  of  Acceptance  Tests  ....... 

Set  of  Final  Staking  Sheets  

Tabulation  of  Staking  Sheets 

Correction  Summary  (legible  copy)  

Treated  Forest  Products  Inspection  Reports 
or  Certificates  of  Compliance  (Prepared  py 
inspectkjn  company  or  supplier).  | 

Final  Key  Map  (when  applicable)  i... 

Final  Central  Office  Area  and  Town  Detail 
Maps. 


Number 
of  cop- 
ies 


Form  avail- 
able from 
REA 


Prepared  by 


Engineer 


Contractor 


Distribution 


Bor- 
rower 


1 
t 
1 

1 


Contrac- 
tor 


REA 


APPENDIX  D.— STEP-BY-STEP  PROCEDURE  FOR  CLOSING  OUT  TELEPHONE  CONSTRUCTION  CONTRACT-LABOR  AND 

MATERIALS,  REA  Form  515 


Sequence 

By 

Procedure 

Step 
No. 

When 

1  

Prior  to  completion 
of  constmction. 

Borrower's  Engineer 

Receives  instructions  from  the  GFR  concerning  the  closeout  procedure. 
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Materials.  REA  Form  515— Continued 


Step 
No. 


5 
6 


9 

10 
11 

12 
13 
14 

15 


Sequence 


When 


Upon  completion  of 
construction. 


After  constnjction 
has  beenconv 
pleted  and  accept- 
ance tests  made. 

Upon  receipt  of  letter 
from  txjfrower's 
engineer. 

Wfien  requested  tjy 

theGFR. 
Inspection  date 

scheduled. 


Borrower's  Engineer 


BonxweTs  Engineer 


GFR 


REA  ReW  Account- 
ant. 
Borrower's  Engineer 


During  inspection  .... 


During  inspection  .... 


During  Inspection  .... 
During  Inspection  .... 
Upon  completion  of 
inspectioa 

After  reviewing  final 
documents. 

After  signing  final  in- 
ventory. 

On  receipt  of  final 
advance. 

During  next  loan 
furxl  audtt  review 
after  final  paymer« 
to  contractor. 


Borrower's  Engineer 


Contractor 


Bomower's  Engineer 
Borrower's  Engineer 
Borrower's  Engineer 


REA  GFR  .„...._ 

Borrower 

Borrower  ...„ 


REA  Field  account- 
ant 


Procedure 


Prepares  the  following:  1  set  of  Key  Maps,  when  applicatjie.  which  show  work  done 
under  the  construction  contract  nrarked  with  rad  pendL  1  set  of  Detal  Ma>s  which 
show  worV  done  under  the  construction  contract  n>aited  with  red  pencU  1  copy  of 
Tatxjiation  of  Staking  Sheets.  1  copy  of  tentative  Final  Inventory.  REA  Forms  724 
724a. 

Fonw^  letter  to  the  borrower  with  copies  to  the  GFR  stating  that  the  project  is  readv 
for  final  Inspection.  ' 


Promptly  arranges  with  txMTower.  txirrower's  engineer,  and  conteactDf  lor  final  inspec- 
tion of  constnjctioa  It  is  contemplated  that  final  mspectkms  wM  be  made  on  sectkms 
of  line  as  constructon  is  completed,  leaving  a  minimum  anfiount  to  be  inspected  at 

this  time. 

Audits  REA  Form  281,  if  borrower  supplied  pot  e(  the  materials. 

Shall  have  the  foBowring  documents  avaaaUa  for  the  GFR:  1  set  of  "as  constnjcted" 
Key  Maps  (when  appMcabte).  1  set  of  "as  cnslnjctBd-  Detal  M^ts.  1  copy  of  the 
List  of  Constructton  Change  Orders.  1  sat  of  Fnai  Staking  Sheets.  l  copy  of  Tabula- 
tion Staking  Sheets.  1  copy  of  Treated  Fdrart  Products  Inspectkm  Reports  or  Certifi- 
cates of  Complance.  1  copy  of  tanltfiwe  Fmal  Inventory  REA  Form  724.  724a  l 
copy  of  tentative  Tabitetton.  REA  Fonm  231.  it  borrower  furnished  part  of  material  1 
copy  of  Report  on  Results  of  Acceptance  Tests. 

Issues  instructkxis  to  contractor  covering  correctkKis  in  conslructwn  found  during  in- 
spectkm by  GFR  fci  the  company  of  the  borrower's  engineer  and  the  contractor  or 
his/her  representative. 

Corrects  defects  in  oonstructton  on  basis  of  instructtons  from  the  borrower's  engineer 
The  correctkms  shoiM  proceed  ctoealy  behind  the  inspectkm  in  order  that  the  bor- 
rower's engineer  can  check  the  conactkra  before  leaving  the  system. 

W^iGFR  inspects  and  approves  oonectad  constructkwi. 

^rt«  inspected  areas  on  the  Key  Map.  if  avalabie,  otherwise  on  the  Detal  Maps. 

Prepares  or  obtains  al  the  ctoeoout  documents  Hsted  In  Appendix  C.  IMakes  distribo- 
tkx)  of  the  copiesof  t»  documertt  as  indteated  in  Appendn  C.  Forwards  the  docu- 
ments for  REA  to  the  GFR. 

Reviews  documents  and  dWributes  copies  as  indkated  in  Appendix  C. 


Prepares  and  submits  Financial  Requiremenl  Statenwrt.  REA  Form  481 

anKXjnA  necesswy  to  malce  Inal  payment  due  under  contract 
Promptly  lonwards  check  for  final  payment  to  contractor. 


requesting 


Makes  an  examinatkm  of  borrowers  constnictton  records  for  (l)  compiance  with  the 
construcaon  contract  and  SObpart  F  and  (2)  REA  Form  281,  Tabulation  of  Materiiis 
Furnished  by  Bonrowers,  if  any,  lor  appropriate  costs. 


APPENDIX  E.— DOCUMENTS  REQUIRED  TO  CLOSE  OUT  FORCE  ACCOUNT  OUTSIDE  PLANT  CONSTRUCTION 


Item  Ho. 


a. . 

b.. 
c .. 
d.. 
e.. 
f ... 
g.. 


REA  form  No. 


817.817a. 

817b. 
213 


Descriptk)n  on  title  of  document 


Final  inventory  fcxce  account  constnjciton  and  oertilfcate  of  onginoor 

Certificale.  "Buy  American"  (as  applteable-one  from  each  suppBer)  ... 

Detal  maps  „.._ _ „ „ ___ 

Key  map  If  apptnable _ _ „ _"  ~" 

Slaking  sheets „ „.... _ _.„" 

TabUatton  of  staking  sheets  _ „ _ ...~.Z 

Treated  forest  products  inspectkm  reports.  If  applicable  ...„ 


No.  of  copies  required  and  dstributkm  of 
documents 


Total  No. 


0«mer 


REA 


0 
0 
0 
0 

0 

0 
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Appendix  F.— Documents  Required  to  Closeout  Equipment  Contracts 


Form 

Description 

No.  of  copies 

Prepared  by 

Distribution 

fur- 
nished 

Form 
397 

Form 
398 

Form  397 

Form  398 

Bor- 
rower 

Contrac- 
tor 

byREA 

Contrac- 
tor 

Engi- 
neer 

Contrac- 
tor 

Engi- 
neer 

REA 

238 

Construction  or  Equipment  Con- 
tract  Amendment   (If   required, 
submit  to  REA  for  approval  be- 
fore other  closeout  documents). 

Certificate   of  Comptetion-Spedal 
Equipment    Contract    (Including 
Installation). 

Certificate   of   Completion-Special 
Equipment  Contract  (Not  Includ- 
ing Installation). 

Certificate  of  Contractor  and  In- 
demnity Agreement. 

Certificate  (Buy  American)  

3 
3 

2 

2 
2 

1 

3 

X 

X 
X 

X 

X 
X 

3 

4 

396 

1 
1 

1 

1 
1 

1 

1 

1 

396a 

3 

1 

744 

X 

X 
X 

X 

213 

2 
2 

1 

X 

Report    in    writing,    including    all 
measurements  and  other  infor- 
mation required  under  Part  II  of 
the  applicable  specifications. 

Set  of  maintenance  recommenda- 

X 

■\ 

- 

X 

tions  for  all  equipment  furnished 
under  the  contract. 

Dated:  August  17,  1994. 

Bob  J.  Nash, 

Undersecretary,  Small  Community  and  Rural 
Development. 

[FR  Doc.  94-20783  Filed  8-24-94;  8:45  am) 
BILUNO  CODE  3410-1S-P 


Farmers  hlome  Administration 
7  CFR  Part  1924 

RIN  0575— AB27 

Planning  and  Performing  Construction 
and  Other  Development 

AGENCY:  Farmers  Home  Administration, 

USD  A. 

ACTION:  Final  rule. 


1 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  comply  with  the  Energy 
Policy  Act  of  1992,  PubUc  Law  102-^86. 
This  Act  requires  that  thermal  standards 
for  new  construction  of  Single  Family 
Housing  (SFH)  (other  than 
manufactured  homes]  subject  to 
mortgages  insured,  guaranteed,  or  made 
by  the  Secretary  of  Agriculture  under 
Title  V  of  the  Housing  Act  of  1949  meet 
or  exceed  the  requirements  of  the 
Council  of  American  Building  Officials 
(CABO)  Model  Energy  Code,  1992 
(MEC-92).  Therefore,  for  new 
construction  of  SFH  (other  than 
manufactured  homes)  FmHA  adopts  the 
thermal  requirements  contained  in  the 
1992  edition  of  the  MEC.  The  CABO/ 
MEC-92  requirements  are  comparable  to 
the  FmHA  thermal  requirements  for 


new  SFH  construction.  FmHA  is  not 
changing  its  requirements  for  Multi- 
family  Housing  (MFH)  programs.  FmHA 
field  offices  were  notified  of  the  changes 
required  by  this  Act  prior  to  October  22, 
1993.  Temporary  changes  were  issued  to 
all  FmHA  Geld  offices  on  December  7, 
1993  and  April  28,  1994  implementing 
this  change. 

EFFECTIVE  DATE:  This  regulation  is 
effective  October  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Adams,  Senior  Loan  Specialist, 
Single  Family  Housing  Processing 
Division,  FmHA,  L'SDA.  Room  5330, 
South  Agriculture  Building, 
Washington,  D.C.  20250,  Telephone: 
(202)  720-1532. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  final  rule  in 
compliance  with  Executive  Order 
12866,  and  the  Office  of  Management 
and  Budget  (OMB)  has  determined  that 
it  is  a  "significant  regulatory  action." 

Intergovernmental  Consultation 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  Nos. 
10.410  LCw-Income  Housing  Loans 
(Section  502  Rural  Housing  Loans), 
10.405  Farm  Labor  Housing  Loans  and 
Grants;  10.406  Farm  Operating  Loans; 

10.415  Rural  Rental  Housing  Loans;  and 

10.416  Soil  and  Water  Loans  (SW 
Loans).  For  the  reasons  set  forth  in  the 
Final  Rule  and  related  Notice(s)  to  7 
CFR  Part  3015,  Subpart  V,  this  activity 
affects  the  following  programs  that  are 


included  in  the  scope  of  EO  12372 
which  requires  intergovernmental 
consultation  with  State  and.  local 
officials:  10.405,  10.415,  and  10.416. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program."  It  is 
the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  needed. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  EO  12778.  It  is  the 
determination  of  FmHA  that  this  action 
does  not  unduly  burden  the  Federal 
Court  Systems  in  that  it  meets  all 
applicable  standards  provided  in 
Section  2  of  the  EO. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  control  number  0575-0042  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Please  send  written  comments  to  the 
Office  of  Information  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  USDA. 
Washington,  D.C.  20503.  Please  send  a 
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copy  of  your  comments  to  Jack  Holston. 
Agency  Clearance  Officer.  USDA. 
FmHA,  Ag  Box  0743%  Washington.  DC 
20250. 

Background 

Presently.  FmHA  requires  that  all 
drawings  and  specifications  for  housing 
loan  and  grant  appUcations  involving 
new  construction  and  conditional 
commitments  be  prepared  to  comply 
with  the  thermal  requirements  of 
Exhibit  D  of  FmHA  histruction  1924-A. 

Section  509(a)  of  the  Housing  Act  of 
1949,  in  conjunction  with  Section  109 
of  the  Cranston-Gonzalez  National ' 
Affordable  Housing  Act  as  amended  by 
the  Energy  Policy  Act  of  1992  require 
the  Secretary  of  Housing  and  Urban 
Development  (HUD)  and  the  Secretary 
of  Agriculture  (USDA)  to  jointly 
establish  by  nde  energy  efficiency 
standards  for  new  construction  of  SFH 
subject  to  mortgages  insured, 
guaranteed,  or  made  by  the  Secretary  of 
Agriculture  under  Title  V  of  the 
Housing  Act  of  1949.  Such  standards 
shall  meet  or  exceed  the  requirements  of 
CABO  MEC-92.  However,  if  the 
Secretaries  have  not,  within  1  year  after 
the  date  of  enactment  of  the  Energy 
Policy  Act  of  1992,  estabHshed  energy 
efficiency  standards,  all  new 
construction  of  SFH  shall  meet  the 
requirements  of  CABO  MEC-92.  USDA 
and  HUD  have  consulted  in  jointly 
establishing  energy  efficiency  standards 
but  as  of  this  date  have  not  jointly 
established  such  standards.  This  Rule 
establishes  the  CABO  MEC-92  as  the 
FmHA  requirement  for  new 
construction  of  single  family  housing 
(other  than  manufactiu«d  homes) 
subject  to  mortgages  insured, 
guaranteed,  or  made  by  the  Secretary  of 
AgricultiuB  under  title  V  of  the  Housing 
Act  of  1949.  The  CABO/MEC-92 
requirements  are  comparable  to  the 
FmHA  thermal  requirements  for  new 
SFH  construction  previously  in  effect. 

In  addition  to  the  changes  to  the 
regulation  required  by  the  Energy  Policy 
Act  of  1992.  the  certification  of 
compliance  with  development 
standards  has  been  removed  from  the 
text  of  the  regulation  and  moved  to  an 
FmHA  form.  The  only  change  in  the 
substance  of  the  certification  has  been  to 
add  certification  of  compliance  with  the 
appUcable  energy  standard  from  Exhibit 
D  to  this  regulation. 

Section  109  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  does 
not  require  CABO  MEC-92  for  MFH  or 
existing  SFH.  Therefore,  the  FmHA 
thermal  requirements  in  FmHA 
Instruction  1924-A.  Exhibit  D  will 
continue  to  be  used  for  MFH  and . 
existing  SFH  construction. 


It  is  the  policy  of  this  Department  that 
rules  relating  to  pubUc  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comment 
nothwrithstanding  the  exemption  in  5 
U.S.C.  553  with  respect  to  such  rules. 
These  amendments,  however,  are  not 
published  for  proposed  rulemaking 
because  they  are  either  nonsubstantive 
editorial  changes  or  merely  following 
the  specific  directions  of  the  Energy 
PoUcy  Act  of  1992  and  no  discretion  is 
left  with  the  agency  in  implementing 
these  statutory  changes. 

FmHA's  thermal  requirements  for 
new  and  existing  MFH  construction  are 
still  applicable. 

List  of  Subjects  in  7  CFR  Part  1924 

Agriculture.  Construction 
management.  Construction  and  repair. 
Energy  conser\'ation.  Housing.  Loan 
programs — agriculture.  Low  and 
moderate  income  housing. 

Accordingly.  Chapter  XVIII.  Title  7  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1924-COMSTRUCTION  AND 
REPAIR 

1.  Authority  citation  for  Part  1924 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U  S.C  1980 
5  U.S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— Planning  and  Performing 
Construction  and  Other  Development 

2.  Section  1924.5  is  amended  by 
re\'ising  the  introductory  text  of 
paragraph  (f)(l)(iii)  and  paragraph 
(f)(l)(iii)(F)  to  read  as  follows: 

S  1924.5    Planning  development  work. 

*  •        •        •        • 

(D*  •  * 

(iii)  FmHA  will  accept  final  drawings 
and  specifications  and  amy 
modifications  thereof  only  after  the 
documents  have  been  certified  in 
wTiting  as  being  in  conformance  with 
the  applicable  development  standard  if 
required  under  paragraph  (d)(1)  of  this 
section.  Certification  is  required  for  all 
Single  Family  Housing  (SFH)  thermal 
designs  (plans,  specifications,  and 
calculations). 

*  •        *        •        • 

(F)  All  certifications  of  final  drawings, 
specifications,  and  calculations  shall  be 
on  Form  FmHA  1924-25.  "Plan 
Certification." 

*  •        »        •        * 

3.  Exhibit  D  of  subpart  A  is  amended 
by  revising  paragraph  II  and  the  first 
paragraph  of  paragra{>h  IV  A;  by  adding 
paragraph  III  F;  by  reserving  paragraph 


rv  E;  by  adding  paragraph  IV  F;  and  by 
adding  a  sentence  at  the  end  of  the 
introductory  text  of  paragraph  IV  D  to 
read  as  follows: 

Exhibit  D  of  Subpart  A— Thermal 
Perfui  uiance  Construction  Standards 

•         •         *         •         • 

II.  Policy:  All  loan  or  grant  applications 
involving  new  construction  (except  for  new 
Single  Family  Housing  (SFH))  and  all 
applications  for  conditional  conunitments 
(except  for  new  SFH)  shall  have  drawings 
and  specifications  prepared  to  comply  with 
paragraphs  IV  A  or  C  and  IV  D  of  this  Exhibit. 
Ail  new  SFH  construction  shall  have  drawing 
and  specifications  prepared  to  comply  with 
paragraph  IV  F  of  this  Exhibit  All  existing 
dwellings  to  be  acquired  with  FmHA  loan 
funds  shall  be  considered  in  accordance  with 
paragraph  IV  B  or  C  of  this  Exhibit. 

III.  •   •   • 

F.  CABO  Model  Energy  Code.  1992  Edition 
(MEC-92)— This  code  sets  forth  the  minimum 
energy/thermal  requirements  for  the  design 
of  new  buildings  and  structures  or  portions 
thereof  and  additions  to  existing  buildings. 
The  MEC  is  maintained  by  the  Council  of 
American  Building  OfTicials  (CABO) 

IV.  •  •  • 

A.  All  multifamily  dwellings  to  be 
constructed  with  FmHA  loan  and/or  grant 
funds  and  all  repair,  remodeling,  or 
renovation  work  performed  on  single  family 
and  multifamily  dwellings  with  FmHA  loan 
and/or  grant  funds  shall  be  in  conformance 
with  the  following,  except  as  provided  in 
paragraphs  IV  C  3  and  IV  D  of  this  Exhibit: 

D.  *  •   •  This  section  does  not  apply  to 
new  SFH  construction. 


F.  New  SFH  construction.  New  SFH 
construction  shall  meet  the  requirements  of 
C\BO  Model  Energy  Code,  1992  Edition 
(MEC-92). 


Dated;  August  8. 1994 
Bob  Nash. 

L'nder  Secretary  for  Small  Community  and 
Rural  Dewlopment. 

IFR  Doc  94-20991  Filed  8-24-94;  8:45  am] 
BtLUNO  CODE  3410-07-U 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  242  and  287 

PNS  No.  1442-92:  AG  Order  No.  1907-94] 

RIN1115-AC63 

Enhancing  the  Enforcement  Authority 
of  Immigration  Officers 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Final  rule  correction. 

SUMMARY:  The  final  rule  pubUshed  in 
the  Federal  Register  on  August  17.  1994 
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at  59  FR  42406  was  to  have  contained 
a  chart  summarizing  the  categories  of 
immigration  officers  who  are  authorized 
to  exercise  the  principal  enforcement 
authorities  outlined  in  the  regulation. 
This  chart  was  omitted  in  error.  This 
document  contains  the  omitted  chart 
which  was  referenced  in  the 
Supplementary  Information  section  on 
page  42408,  the  third  colunm,  first 


paragraph.  The  chart  served  as  an 
illustrttive  tool  and  its  omission  in  no 
way  impacts  the  effective  date  of  the 
regulation. 

EFFECTIVE  DATES:  This  correction  is 
effective  August  17, 1995.  The  effective 
date  of  the  final  rule  published  on 
August  17, 1994  remains  August  17, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 


Kathryn  E.  Sheehan.  Special  Assistant. 
Immigration  and  Naturalization  Service, 
425  I  Street  NW..  Washington,  DC 
20536,  telephone  (202)  514-3032. 

Dated:  August  19,  1994. 

Doris  Meissner, 

Commissioner,  Immigration  aitd 
Naturalization  Service. 

BtLUNG  CODE  4410-tO-M 


394 


Federal  Register  /  Vol.  59,  No.  164  /  Thursday,  August  25.  1994  /  Rules  and  Regulations      43725 


m 

Categories  of  Immigration  Officers 


Enforcement  Autboritj 

Border 

Patrol 

Agent 

(Includes 

Aircraft 

Pilots) 

Special 
Agent 

Deportation 
Officer 

Detention 

Enforcement 

Officer 

Immigration 
Inspector 

Immigration 
Examiner 

General  Arrest 

(Section  287  (.)  (5)  (B)  of  the  Act) 

YES 

YES 

YES 

YES 

NO 

YES 

PenBWKnt  Fall-ToBe 
Intpecton  Only 

NO 

General  Arrest 

(Section  2V  {.)  (5)  (A)  of  tiw  Act) 

YES 

YES 

N  O 

YES 

PemuKBl  Fvll-Tone 
Inipecion  Only 

NO 

Felony  Arrest  Regarding 
Immigration  Laws 

(Section  217  (.)  (4)  of  the  Act) 

YES 

YES 

YES 

N  O 

YES 

YES 

,Anti -Smuggling  Airest 

(Section  274  (•)  of  the  Act) 

YES 

YES 

YES 

N  O 

YES 

N  O 

Arrest  for  Immigration 
Violations 

{S«tiofl  2«7  (•)  (7)  of  «he  Act) 

YES 

YES 

YES 

NO 

YES 

YES 

Carry  Firearms 
(Includes  deadly  force) 

(Section  M7  (.)  of  the  Act) 

YES 

YES 

YES 

YES 

YES 

NO 

Non-Deadly  Force 

(Section  2«7  (■)  of  the  Act) 

YES 

YES 

YES 

YES 

YES 

N  O 

Patrolling  the  Border 

(Sectioti  M7  (.)  (3)  of  Ifae  Act) 

YES 

YES 

N  O 

NO 

YES 

Staperli  Oalj 

NO 

Search  Warrant 

(SccttOD  m  (»)  of  the  Act) 

YES 

YES 

NO 

NO 

NO 

NO 

Arrest. Warrant  for  Immigration 
Violations 

(Section  M7  {.)  Of  the  Act) 

YES 

YES 

YES 

TES 

A4alal(lrellT« 
ObI; 

YES 

NO 

Arrest  Warrant  for 
Ncm-Immigration  Violations 

(Section  in  (.)  of  th.  Act) 

YES 

YES 

YES 

NO 

N  O 

N  O 

Search  of  Applicants  for 
Admission  to  the  U.S. 

(Section  2r7  (c)  of  the  Act) 

YES 

YES 

YES 

NO 

YES 

TES 

High  Speed  Vehicular  Pursuit 

(Section  Jr7,i  (e)  of  1  CFR) 

YES 

N  O 

NO 

NO 

NO 

NO 

YES  =  Authorized 


NO  =  Not  Authorized 


:edj 


The  Following  Immigration  Officers  may  also  be  granted  one  or  more  of  the  enforcement  authoriti 

1.  supervisory  and  managerial  personnel,  who  lompleted  basic  immigraiion  law  enforcemeni  iraimni! 

who  are  responsible  for  supervising  the  aciiviiies  of  those  officers  listed  above;  and 

2.  inunigration  officers,  under  certain  circumstances,  who  are  designated  individually 

or  as  a  class  by  the  Commissioner  (auihoriiies  pertaining  (o  criminal  violations  require 
approval  of  the  Deputy  Attorney  General) 


es: 


IFR  Doc.  94-20857  Filed  8-24-94;  8:45  ami 
nUMQ  CODE  441(^1(^ 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  107, 114,  and  9008 

[Notiee  1994-12] 

Presidential  Election  Campaign  Fund 
and  Federal  Rnancing  of  Presidential 
Nominating  Conventions 

AGENCY:  Federal  Election  Commission. 

ACTION:  Final  Rule:  Announcement  of 
effective  date. 

summary:  On  June  29, 1994  (59  FR 
33606),  the  Commission  published  the 
text  of  revised  regulations  governing 
publicly-financed  Presidential 
nominating  conventions.  These 
regulations  implement  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended  (FECA),  and  the  Presidential 
Election  Campaign  Fimd  Act  (Fund 
Act).  The  Commission  announces  that 
these  rules  are  effective  as  of  August  25, 
1994. 

EFFECTIVE  DATE:  August  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper.  Assistant  General 
Coimsel,  999  E  Street  NW.,  Washington, 
DC  20463.  (202)  219-3690  or  toll  free 
(800) 424-9530. 

SUPPt^MENTARY  INFORMATION:  Section 
438(d)  of  Title  2,  United  States  Code, 
and  26  U.S.C  9009(c)  require  that  any 
rule  or  regulation  prescribed  by  the 
Commission  to  implement  Title  2  and 
Title  26  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  thirty  legislative  days  prior  to 
final  promulgation.  The  revisions  to  11 
CFR  Part  107,  section  114.1  and  Part 
9008  were  transmitted  to  Congress  on 
June  23. 1994.  Thirty  legislative  days 
expired  in  the  Senate  and  in  the  House 
of  Representatives  on  August  17, 1994. 

Announcement  of  Effective  Date:  11 
CFR  Part  107,  section  114.1  and  Part 
9008,  as  published  at  59  FR  33606  is 
effective  as  of  August  25, 1994. 

Dated:  August  22, 1994. 
XlworPMter. 
Qtaiiman. 

(PR  Doc.  94-20916  Filed  8-24-^;  8:45  am) 
MLUNQ  COOe  tTlft-OI-ai 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-SW-11-AD;  Amendment 
39-«013;  AD  94-17-18] 

AiryK>rthiness  Directives;  Robinson 
Helicopter  Company  Model  R44  Series 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Robinson  Helicopter 
Company  (RHC)  Model  R44  series 
helicopters.  This  action  requires 
removal  and  replacement  of  specific 
components  of  the  cyclic  control 
system.  This  amendment  is  prompted 
by  an  accident  involving  an  R44  in 
which  the  probable  cause  was 
determined  to  be  fatigue  failure  of  the 
cyclic  stick  assembly.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  fciliu«  of  the  cyclic  stick 
assembly  and  loss  of  control  of  the 
helicopter. 

DATES:  Effective  September  9, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  24, 1994. 

AODRESStS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-SW-ll-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lirio  Liu,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
ANM-123L,  3229  E.  Spring  Street,  Long 
Beach,  California  90806-2425, 
telephone  (310)  988-5229,  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  RHC 
Model  R44  series  helicopters.  On  Jtily 
31, 1993,  a  RHC  Model  R44  crashed 
shortly  after  takeoff.  The  helicopter  had 
accumulated  174  hours  time-in-sravice 
at  the  time  of  the  accident.  The  National 
Transportation  Safety  Board  (NTSB) 
determined  the  probable  cause  for  the 
accident  as  fatigue  failure  of  the  cycfic 
stick  assembly.  After  reviewing  the 
NTSB  report,  the  FAA  finds  it  necessary 
to  take  action  to  remove  the  cydic 
control  system  involved  in  this  accident 
from  eligibility  for  further  flight.  Of  the 
six  Mooel  R44  series  helicopters  in  the 


field,  five  have  been  modified  to 
incorporate  a  revised  FAA-approved 
cyclic  control  system  design.  The  sixth 
helicopter,  serial  number  (S/N)  0011, 
has  not  been  modified.  The  cyclic 
control  system  controls  the  attitude  of 
the  helicopter.  If  it  fails,  the  operator 
loses  the  ability  to  control  inputs  to  the 
rotor.  This  condition,  if  not  corrected, 
could  result  in  failure  of  the  Cyclic  stick 
assembly  and  loss  of  control  of  the 
helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RHC  Model  R44  series 
helicopters  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  failure  of 
the  cyclic  stick  assembly  and  loss  of 
control  of  the  helicopter. 

The  FAA  has  found  that  the  original 
cycUc  control  system  design  fully  meets 
existing  FAA  design  standards,  but  has 
limited  damage  tolerance  characteristics 
and  does  not  display  slow  crack  growth 
properties.  When  initial  damage  or  a 
flaw  is  introduced,  the  cyclic  stick 
assembly  can  fail  due  to  fatigue  prior  to 
its  retirement  time  of  4,000  hours  time- 
in-service.  This  AD  reqtiires  immediate 
removal  and  replacement  of  specific 
components  of  the  cyclic  control  system 
in  accordance  with  the  applicable 
maintenance  manual. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  vras  not 
preceded  by  notice  and  an  oppoartunlty 
for  public  comment,  comments  are 
invited  on  this  rule,  hiterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communicaticms  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whethw 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
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the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E)ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
itls  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedvires  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediu^s,  a  final 
regulatory  evaluaUuu  will  be  prepared 
and  placed  in  the  Rules  IDocket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  94-17-18    Robinson  Helicopter 

Company:  Amendment  39-9013.  Docket 
No.  94-SW-ll-AD. 

Applicability:  Model  R44  series 
helicopters,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  cyclic  stick 
assembly  and  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Before  further  flight  after  the  effective 
date  of  this  AD,  remove  the  following  cyclic 
control  system  parts  and  replace  with  the 
coirespwnding  replacement  parts  in 
accordance  with  the  applicable  maintenance 
manual: 


Remove 
part  Nos. 


A206-3 
C175-1 
0176-1 
01 77-1 
031^1 
C320-1 
0958-4 
A101-4 
0338-1 
A211-2 
A137-1 


Replace  with  part  Nos. 


A205-5 
0175-2 
0176-2 
0177-2 
0319-3 
0320-1 
0958-6 
01 73-1 
0338-4 
0211-3 
A137-2 


Revision 
Revision 
Revision 
Revision 
Revision 
Revision 
Revision 
Revision 
Revision 
Revision 
Revision 


J  or  higher. 
H  or  higher. 
B  or  higher. 
F  or  higher. 
I  or  Ngher. 
Lor  higher. 
E  Of  higher. 
A  Of  higher. 
0  or  higher, 
t  Of  higher. 
0  Of  higher. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office, 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angules  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  will  not  be 
issued. 

(d)  This  amendment  becomes  effective  on 
September  9, 1994. 

Issued  in  Fort  Worth,  Texas,  on  August  18, 
1994. 

Larry  M.  KeUy, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Senice. 
IFR  Doc.  94-20753  Filed  S-24-94;  8:45  am) 
BIUMG  CODE  4M«-13-P 


14  CFR  Part  39 

[Docket  No.  94-CE-05-AD;  AnMndment  39- 
9017;  AD  94-18-04] 

Airworthiness  Directives;  Univair 
Aircraft  Corporation  Models  Ercoupe 
415-C.  415-CD,  415-0. 415-e.  and 
415-G,  Forney  F-1  and  F-1A,  Alon  A- 
2  and  A-2A,  and  Mooney  M10 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnOM:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Univair  Aircraft  Corporation 
(Univair)  Models  Ercoupe  415-C.  415- 
CD,  415-D,  415^.  and  415-G,  Forney 
F-1  and  F-IA,  Alon  A-2  and  A-2A. 
and  Mooney  MlO  airplanes.  This  action 
requires  instalUng  inspection  openings 
in  the  outer  wing  panels,  inspecting 
(one-time)  the  wing  outer  panel 
structure  for  corrosion,  and  repairing 
any  corrosion  found.  Several  reports  of 
corrosion  in  the  outer  wing  panels  of  the 
affected  airplanes  prompted  the 
proposed  action.  The  actions  sf)ecified 
by  this  AD  are  intended  to  prevent  wing 
structtiral  damage,  that,  if  not  detected 
and  corrected,  could  progress  to  the 
point  of  failiue. 
DATES:  Effective  October  7. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  7, 
1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Univair  Aircraft  Corporation,  2500 
Himalaya  Road,  Aurora,  Colorado 
80011;  telephone  (303)  375-8882; 
facsimile  (303)  375-8888.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Coimsel,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  P.  Chudy,  Aerospace  Engineer, 
FAA,  Denver  Aircraft  Certification  Field 
Office,  5440  Roslyn  Street,  suite  13j, 
Denver,  Colorado  80216;  telephone 
(303)  286-5684;  facsimile  (303)  286- 
5689. 

SUPPLEMENTARY  INPORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Univair  Models  Ercoupe  415-C. 
415-CD,  415-D.  415-E,  and  415-G. 
Forney  F-1  and  F-IA,  Alon  A-2  and  A- 
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2A,  and  Mooney  MlO  airplanes  was 
published  in  the  Federal  Register  on 
April  12. 1994  (59  FR  17288).  The 
action  proposed  to  require  installing 
inspection  openings  in  the  outer  wing 
panels,  inspecting  (one-time)  the  wing 
outer  panel  structiire  for  corrosion,  and 
repairing  any  corrosion  found.  The 
proposed  actions  would  be 
accomplished  in  accordance  witli 
Univair  Service  Bulletin  (SB)  No.  29. 
dated  January  27, 1994. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  conunents  received  from  one 
commenter. 

The  commenter  states  that  installing 
inspection  openings  forward  of  the  main 
spar  constitutes  a  major  change  to  the 
aircraft  wing  airfoil  that  would  a^'ect 
Stan/spin  characteristics,  and  requests 
the  FAA  delete  these  particular 
inspection  openings  from  the  AD.  The 
FAA  does  not  concur.  The  analysis 
accomplished  by  the  Univair  Aircraft 
Company  in  developing  the  service 
bulletin  shows  that  the  15  percent  chord 
placement  of  the  inspection  openings  on 
the  bottom  wing  svuface  is  in  a  positive 
pressure  zone  well  aft  of  the  travel  range 
of  the  forward  stagnation  point 
throughout  the  flight  envelope.  In 
addition,  the  FAA  has  not  received  any 
service  difficulty  reports  or  adverse 
comments  &t>m  any  of  the  affected 
airplane  operators  that  have  installed 
these  inspection  openings.  The  AD  is 
unchanged  as  a  result  of  this  comment. 

This  same  commenter  believes  that  16 
inspection  openings  is  excessive  and 
that  a  acciuBte  appraisal  of  corrosion 
can  be  made  with  just  the  inspection 
openings  aft  of  the  main  spar.  The 
commenter  recommends  deleting  the 
requirement  for  installing  inspection 
openings  forward  of  the  main  spar.  The 
FAA  does  not  concur.  Corrosion  in  a 
*ving  is  not  necessarily  a  vddespread 
condition.  Corrosion  may  occur  as  a 
localized  effect  (example:  corrosion 
induced  by  rodent  luine)  forward  of  the 
main  spar  and  may  not  be  visible 
through  the  aft  openings  until  a  critical 
deterioration  has  occurred.  The  FAA 
has  examined  the  analysis  of  the 
Univair  Aircraft  Corporation  and  has 
determined  that  the  number  and 
placement  of  the  inspection  openings  on 
an  outer  wing  panel  was  developed 
carefully,  accurately,  and  provides  the 
proger  assiuance  that  corrosion  can  be 
adequately  detected  before  structural 
deterioration.  The  AD  is  unchanged  as 
a  result  of  this  comment. 

This  commenter  also  suggests  a 
different  approach  to  the  solution  of  the 
problem,  one  consisting  of  developing  a 


service  bulletin  that  recommends  the 
installation  of  inspection  openings  over 
a  certain  period  of  time,  say  five  years, 
after  opening  and  recovering  a  wing. 
The  Qommenter  notes  that  there  are 
many  older  aircraft  with  larger  surfaces 
with  fewer  inspection  openings  than 
that  which  would  be  required  by  this 
AD.  The  FAA  does  not  concur.  The 
Univair  Aircraft  Corporation  considered 
an  extended  time  allowance  after 
recovering  the  wing  for  installing 
inspection  openings,  but  decided 
against  it  because  there  are  two  many 
variables  in  establishing  a  fleetwide 
implamentatipn  program.  One  must 
account  for  o'her  factors  to  determine 
the  appropriate  time  period  to  start  an 
inspection  program,  including  age  and 
condition  oiF  the  structure  at  the  time  of 
recover,  operational  and  environmental 
conditions  that  the  aircraft  is  subjected 
to.  and  the  possible  damage  to  the  wing 
panels  caused  by  the  intrusion  of  insects 
or  rodents.  All  of  these  factors  led  the 
FAA  to  implement  the  inspection 
opening  installation  requirements  in 
conjunction  with  a  one-time  inspection 
as  proposed  by  the  service  bulletin  in 
order  to  assiu«  that  the  wing  panels  are 
airworthy  from  a  corrosion  standpoint 
upon  completion  of  this  AD.  The 
installation  openings  provide  a  means 
for  continuing  routine  inspections  in  the 
future.  While  older  airplanes  with  larger 
wing  surfaces  may  have  fewer 
inspection  openings  than  that  which  is 
specified  in  this  AD.  the  FAA  looked  at 
the  unique  structural  configuration  of 
the  wing  panels  for  the  affected  airplane 
models  in  approving  the  type  certificate 
holder's  findings  on  the  number  and 
placement  of  the  openings.  The  AD  is 
unchanged  as  a  result  of  the  above 
comment. 

The  Univair  Aircraft  Corporation  has 
revised  SB  No.  29  to  the  Revision  A 
level.  This  revision  specifies  a  different 
screw  used  to  secure  the  cover  plate  on 
airplanes  with  metal  skinned  wings. 
The  FAA  has  determined  that  Univair 
SB  No.  29,  Revision  A,  dated  June  7. 
1994,  should  be  incorporated  into  the 
final  rule.  Airplane  owners/operators 
that  have  complied  with  the  original 
version  of  this  service  bulletin  will  not 
have  to  re-accomplish  these  actions. 

After  careful  review  of  all  available 
information  including  the  comments 
referenced  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
incorporation  of  the  referenced  ser\  ice 
bulletin  revision  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  the  service  bulletin  chango  and  the 
minor  corrections  will  not  changn  the 
meaning  of  the  AD  nor  add  anv 
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additional  burden  upon  the  pubUc  than 
was  already  proposed. 

The  compliance  time  for  this  AD  is  in 
calendar  time  instead  of  hours  time-in- 
service  (TIS).  The  FAA  has  determined 
that  a  calendar  time  for  comphance  is 
the  most  desirable  method  because  the 
unsafe  condition  described  by  this  AD 
is  caused  by  corrosion.  Corrosion  can 
occur  on  airplanes  regardless  of  whether 
the  airplane  is  in  service  or  in  storage. 
Therefore,  to  ensure  that  corrosion  is 
detected  and  corrected  on  all  affected 
airplanes  within  a  reasonable  period  of 
time  without  inadvertently  grounding 
any  airplane,  a  compliance  schedule 
based  upon  calendar  time  instead  of 
hours  TIS  is  utilized. 

The  FAA  estimates  that  2.672 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hoiu'.  Parts  cost 
approximately  $67  (maximum)  per 
airplane.  Based  on  these  figiu^s,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,354,704. 
This  figure  is  based  on  the  assumption 
that  no  affected  airplane  owner/operator 
has  accomplished  the  required  action. 
The  $67  parts  cost  figure  is  the 
maximum  an  operator  will  spend.  Many 
airplane  owners/operators  will  spend 
much  less  than  this,  and  some  airplane 
owners/operators  have  already 
accomplished  the  required  action.  With 
this  in  mind,  the  FAA  believes  the 
future  cost  impact  estimate  to  be  much 
less  than  that  presented  above. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  126^2. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,,! 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  vndet 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  actfon  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  5ie 
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Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423:  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

94-1  •-04  Univair  Aircraft  Coqioration: 

Amendment  39-9017;  Docket  No.  94- 
CE-05-AD. 

AppHcability:  Models  Ercoupe  415-C  415- 
CD.  415-D,  415-E,  and  415-G.  Forney  F-1 
and  F-IA,  Alon  A-2  and  A-2A,  and  Mooney 
MIO  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Compliance:  Required  within  the  next  12 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished  (See 
Note  1). 

To  prevent  wing  structural  damage  that,  if 
not  detected  and  corrected,  could  progress  to 
the  point  of  failure,  accomplish  the 
following: 

(a)  Install  inspection  openings  in  the  outer 
wing  panels  and  inspect  the  wing  outer  panel 
internal  structural  components  for  corrosion 
in  accOTdance  with  the  PROCEDURE  section 
of  Univair  Service  Bulletin  No.  29,  Revision 
A,  dated  June  7, 1994.  Prior  to  further  flight, 
repair  any  corrosion  in  accordance  with 
instructions  contained  in  the  above- 

-  referenced  service  information. 

Note  1:  Complying  with  the  original 
version  of  Univair  SB  No.  29,  dated  January 
27, 1994,  is  considered  equivalent  to  the 
requirements  of  paragraph  (a)  of  this  AD,  and 
is  considered  "unless  already  accomplished" 
for  this  portion  of  the  AD. 

(b)  Send  the  results  of  the  inspection 
required  by  paragraph  (a)  of  this  AD  to  the 
Manager,  Denvw  Aircraft  Certification  Field 
Office,  5440  Roslyn  Street,  suite  133,  Denver, 
Colorado  80216.  State  whether  corrosion  was 
found,  the  location  and  extent  of  any 
corrosion  found,  and  the  total  hours  TIS  of 
the  component  at  the  time  the  corrosion  was 
found.  (Reporting  approved  by  the  Office  of 
Management  and  Budget  under  OMB  no. 
2120-O056.) 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  RegulaUons  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiremenU  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Denver  Aircraft 
Certification  Field  Office,  5440  Roslyn  Street, 
suite  133,  Denver,  Colorado  80216.  the 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  inspector, 
who  may  add  conunents  and  then  send  it  to 
the  Manager,  Denver  Aircraft  Certification 
Field  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Denver  Aircraft 
Certification  Field  Office. 

(e)  The  inspection  and  installation  required 
by  this  AD  shall  be  done  in  accordance  with 
Univair  Service  Bulletin  No.  29,  Revision  A, 
dated  June  7, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Univair  Aircraft 
Corporation,  2500  Himalaya  Road.  Aurora, 
Colorado  80011.  Copies  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 

(f)  This  amendment  (39-9017)  b^xnnes 
effective  on  October  7, 1994. 

Issued  in  Kansas  City,  Missouri,  on  August 
19.1994. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  94-20906  Filed  8-24-94;  8:45  am) 
BHJJNO  COOC  4t10-1$-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
[Docket  No.  92F-0327] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  an  aromatic  petroleum 
hydrocarbon  resin,  hydrogenated,  as  a 
component  of  polypropylene  intended 
for  food-contact  use.  This  action  is  in 
response  to  a  petition  filed  by  Arakawa 
Chemical  Industries.  Ltd. 
DATES:  Effective  August  25, 1994; 
written  ob)ections  and  requests  for  a 
hearing  by  September  26, 1994.  The 


Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporations  by 
reference  in  accordance  vnth  5  U.S.C 
552(a)  and  1  CFR  part  51  of  certain 
publications  in  21  CFR  177.1520(b), 
effective  August  25, 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rra.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Efrug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-254-9500. 
SUPPI^MENTARY  MFORMATUN:  In  a  notice 
published  in  the  Federal  Register  of 
September  22. 1992  (57  FR  43740),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  2B4338)  had  been  filed  by 
Arakawa  Chemical  Industries,  Ltd.,  c/o 
1001  G  St.  NW.,  suite  500  West, 
Washington.  DC  20001.  The  peUtion 
proposed  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  an  aromatic  petroleum 
hydrocarbon  resin,  hydrogenated,  as  a 
component  of  polj-propylene  intended 
for  food-contact  use. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
food  additive  in  polypropylene  articles 
in  contact  with  food  is  safe.  The  agency 
has  also  concluded  that  the  additive 
will  have  the  intended  technical  effect, 
and  that,  therefore.  §  1 77. 1 520  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  {)etition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  pwjtential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
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time  on  or  before  September  26. 1994. 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  (Ejection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall^pecifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 


that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 
Incorporation  by  reference. 

Therefore,  under  the  Federal  Food. 
Drug,  tnd  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  177  is 
amended  as  follows: 

PART  177— JNDIRECT  FOOD 
ADOmVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201,  402, 409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e). 

2.  Section  177.1520  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  a  new  entry  under  die  headings 
"Substance"  and  "Limitations"  to  read 
as  follows: 

§177.1520    Olefin  polymers. 

***** 

(b)  •  •  • 


Sut>stance 


Limitations 


Aromatic  petroleum  hydrocartwn  resin,  hydrogenated  (CAS  Reg.  No. 
88526-47-0).  produced  by  the  catalytic  polymerization  of  aromatic-sut)- 
stituted  olefins  from  distillates  of  cracked  petroleum  stocks  witti  a  twiling 
poW  no  greater  tfian  220  "C  (428  »F),  and  ttie  sut»equent  catalytk:  hy- 
(togenation  of  the  resulting  aromatic  petroleum  hydrocartwn  resin,  hav- 
ing a  minimum  softening  point  of  110  "C  (230  'F).  as  determined  by 
ASTM  Method  E  28-67  (Reapproved  1982).  "Standard  Test  Method  for 
Softening  Point  by  Ring-and-Ball  Apparatus."  and  a  minimum  aniline 
point  of  107  -C  (225  "F),  as  determined  by  ASTM  Method  D  61 1-82, 
"Standard  Test  Methods  for  Aniline  Point  and  Mixed  Aniline  Point  of  Pe- 
troleum Products  and  Hydrocartwn  Solvents."  both  of  whrch  are  Incor- 
porated by  reference  in  accordance  with  5  U.S.C.  552(a)  and  l  CFR  part 
51.  Copies  are  available  from  the  American  Society  for  Testing  and  Mate- 
rials, 1916  Race  St.  Philadelphia.  PA  19103,  or  from  the  Division  of  Peti- 
tion Control.  Center  for  Food  Safety  and  Applied  NutritiDn  (HFS-216) 
Food  and  Drug  Administration,  200  C  SL  SW..  Washington.  DC  20204  or 
may  be  examined  at  the  Office  of  the  Federal  Register.  800  North  Caoitol 
St  NW..  suite  700.  Washington,  DC. 


For  use  only  as  an  adjuvant  at  levels  not  to  exceed  25  percent  by 
weight  in  blends  with  polypropylene  complying  with  paragraph 
(c),  item  1.1  of  this  section.  The  finished  polymer  may  be  used 
in  contact  with  food  Types  I,  II,  IV-B,  Vl-A  through  Vl-C.  Vll-B 
and  VIII  identified  in  Table  1  of  §  1 76.1 70(c)  of  this  chapter  and 
under  conditions  of  use  B  through  H  described  in  Table  2  of 
§  176.170(c)  of  this  chapter;  and  with  food  Types  III,  IV-A,  V, 
Vll-A.  and  IX  identified  in  Table  1  of  §  176.170(c)  of  this  chapter 
and  under  conditions  of  use  D  through  G  described  in  Tat)le  2 
of  §  1 76.1 70(c)  of  this  chapter. 


Dated:  August  18, 1994. 

Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  94-20984  Filed  8-24-94;  8:45  am] 

BIUJNQ  CODE  4ieO-01-f 


21  CFR  Part  177 

[Docket  No.  94N-0014] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTKM*:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  p-cumylphenol  as  a  chain 
terminator  in  the  manufacture  of 
polycarbonate  resins  intended  for  use  in 


food-contact  applications.  This  action  is 
in  response  to  a  petition  filed  by 
General  Electric  Co. 
DATES:  Effective  August  25,  1994; 
written  objections  and  requests  for  a 
hearing  by  September  26, 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  29, 1994  (59  FR  14626),  FDA 
announced  that  a  food  additive  petition 
(FAP  4B4413)  had  been  filed  by  General 
Electric  Co.,  1  Lexan  Lane.  Mt.  Vernon, 
IN  47620-9364.  The  petition  proposed 
to  amend  the  food  additive  regulations 


in  §  177.1580  Polycarbonate  resins  (21 
CFR  177.1580)  to  provide  for  the  safe 
use  of  p-cumylphenol  as  a  chain 
terminator  in  the  manufactiue  of 
polycarbonate  resins  intended  for  use  in 
food-contact  applications. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe  and  Oiat 
§  177.1580(b)  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  vdll  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
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making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  26, 1994. 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
dooiment.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
.  the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority;  Sees.  201,  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348.  379e). 


2.  Section  177.1580  is  amended  in 
paragraph  (b)  by  alphabetically  adding  a 
new  entry  under  the  headings  "List  of 
Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 77. 1 580    Polycarbonate  resins. 
•        »        •        «        » 

(b)*   '   * 


List  of  Substances 


Limitations 


p-Cumylphenol  (CAS        For  use  only  as  a 
Reg.  No.  599-64-^).        chain  terminatof  at 
a  level  not  to  ex- 
ceed 5  percent  by 
weight  ot  the 
resin. 


Dated:  August  16.  1994. 

Fred  R.  Shank, 

Dilator,  Center  for  Food  Safety  and  Applied 
Mutntion. 

[FR  Doc.  04-20982  Filed  8-24-94;  8:45  &ro] 

BtLUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 
RIN  1024-AB82 

Commercial  Vehicles  in  Yellowstone 
National  Park 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  defines  the 
management  and  regulation  of 
commercial  traffic  on  roads  in 
Yellowstone  National  Park,  including 
that  portion  of  U.S.  Highway  191  that 
traverses  the  northwest  comer  of  the 
park.  The  regulations  are  intended  to 
authorize  the  operation  of  commercial 
vehicles  on  U.S.  Highway  191,  to 
prohibit  the  transport  of  hazardous 
materials  on  U.S.  Highway  191  except 
under  certain  circumstanc-es,  and  to 
update  and  consolidate  permit 
procedures  related  to  commercial 
vehicle  operation  on  all  park  roads. 
EFFECTIVE  DATE:  September  26,  1994. 
FOfl  FURTHER  INFORMATION  CONTACT:  Dan 
R.  Shelly,  Chief  Ranger,  P.O.  Box  168, 
Yellowstone  National  Park,  Wyoming 
82190.  Telephone:  307-344-2101. 

SUPPLEMENTARY  INFORMATION: 

Background 

U.S.  Highway  191  passes  through  the 
northwest  comer  of  Yellowstone 
National  Park  for  approximately  twenty- 


two  miles.  It  is  a  federally  funded 
highway  and  is  maintained  within 
Yellowstone  by  the  State  of  Montana 
under  the  provisions  of  a  Special  Use 
Permit  issued  by  the  National  Park 
Service  (Yellowstone  National  Park). 

The  wagon  road  which  eventually 
became  U.S.  Highway  191  was 
constmcted  through  Yellowstone  in 
1910  with  the  approval  of  the  Secretary 
of  the  Interior  at  the  sole  expense  of 
Gallatin  County,  Montana.  The  road  was 
constmcted  "to  facilitate  travel  and 
commerce"  between  residents  in  the 
southern  portion  of  Gallatin  County  and 
the  county  seat  located  in  Bozeman. 
Montana.  From  its  inception,  the 
purpose,  historical  use,  and 
management  of  U.S.  Highway  191 
indicate  that  the  highway  was 
constructed,  regulated,  ajid  maintained 
as  a  connecting  route  between  Bozeman 
and  West  Yellowstone,  Montana,  for  the 
principal  purposes  of  commerce  and 
convenience  and  only  incidentally  for 
access  to  Yellowstone  National  Park. 

The  early  differentiation  of  this  route 
from  other  park  foads  was  articulated  in 
the  Superintendents  Armual  Report  for 
1913  and  1914,  which  stated  in  part: 

This  is  the  only  road  in  the  park  on  whith 
motor  propelled  vehicles  are  allowed  and  it 
is  not  a  part  of  the  regular  tourist  route. 

The  ongoing  intent  to  exempt  U.S. 
-Highway  191  from  the  general 
regulations  related  to  commercial 
vehicles  which  govern  other  park  roads 
is  indicated  in  36  CFR  5.4  (1993).  which 
reads  as  follows: 

Sec.  5.4     Commercial  passenger<aiT>-ing 
motor  vehicles. 

(a)  The  commercial  trcnspcrtation  of 
passengers  by  motor  vehicles  except  as 
authorized  under  a  contract  or  permit  from 
the  Secretary  or  his  authorized  representative 
is  prohibited  in  *    *   *  Yellowstone 
(prohibition  does  not  apply  to  non-scheduiled 
tours  as  defined  in  Section  7.13  of  this 
chapter,  nor  to  that  portion  of  U.S.  Highway 
191  traversing  the  northwest  comer  of  the 
park)  *   *   • 

Ahhough  use  of  U.S.  Highway  191 
has  since  expanded  to  include  interstate 
travel,  local  commercial  and  non- 
commercial traffic  remains  the 
predominant  use  of  the  highway 

In  response  to  pubUc  interest  in  the 
management  and  regulation  of 
commercial  traffic  on  US.  Highway  191 
vdlhin  Yellowstone  National  Park,  the 
park  conducted  a  series  of  three  public 
meetings  in  1987  and  completed  two 
environmental  assessments  (1990  and 
1992)  to  evaluate  the  potential  impacts 
of  commercial  traffic  on  natural  and 
cultural  resources  and  on     sitor  safety 
and  experience. 
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Among  the  concerns  identified  during 
this  process  was  the  potential  for  a 
hazaidous  material  spill  firom  a 
commercial  vehicle  accident  to  cause 
irreparable  damage  to  riverine  areas 
adjacent  to  the  road;  and  the  potential 
social  and  economic  impacts  of 
redirecting  some  or  all  of  the 
commercial  vehicle  traffic  to  alternative 
routes. 

The  alternative  proposed  in  both 
environmental  assessments  was  to 
authorize  the  continued  use  of  U.S. 
Highway  191  by  commercial  vehicles, 
but  to  prohibit  the  transport  of 
hazardous  materials  on  U.S.  Highway 
191  through  the  park.  Local  deliveries 
and  removal  of  hazardous  materials 
would  be  allowed  imder  permits  and 
conditions  established  by  the 
superintendent.  This  alternative  would 
si^ficantly  reduce  the  potential  of  a 
hazardous  materia]  spill  in  the  park,  yet 
would  not  cause  significant  economic 
impacts  to  local  communities  or  the 
trucking  industry  that  would  result  firom 
a  complete  ban  on  commercial  vehicles. 

Other  concerns  identified  and 
evaluated  in  the  environmental 
assessments  included  potential  impacts 
to  wildlife,  visitor  safety,  and  visitor 
experience  created  by  the  continued 
presence  of.  and  noise  levels  created  by. 
commercial  traffic  on  U.S.  Highway  191 
through  the  parL  These  impacts  were 
determined  to  be  minor  and  temporary 
in  effect.  The  NPS  foimd  that  continued 
use  of  the  highway  by  commercial 
traffic  excluding  the  transport  of 
hazudous  materials,  caused  no 
significant  impact  to  resources  or  to  the 
experience  of  park  visitors. 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  September  15, 1993  (58  PR 
48336).  Based  on  this  discussion,  the 
NPS  is  today  publishing  final 
regulations  as  discussed  below. 

Purpose  for  Regulation 

The  historical  and  current  use  of  U.S. 
Highway  191  by  commercial  vehicles 
through  Yellowstone  National  Park  is  in 
conflict  with  36  CFR  5.6.  With  the 
existing  levels  bf  interstate  and  local 
commercial  vehicle  traffic  on  U.S. 
Highway  191.  there  is  significant  public 
concern  about  the  potential  for 
hazardous  material  spills  in  the  park 
resulting  from  motor  vehicle  accidents. 

The  general  purpose  of  the  regulations 
is  to  authorize  the  use  of  U.S.  Highway 
191  through  the  park  by  commercial 
vehicles;  to  prohibit  the  transport  of 
hazardous  materials  on  U.S.  Hi^way 
191  except  when  permitted  under 
certain  conditions;  to  delete  out-of-date 
sections  of  the  special  regulations  for 
Yellowstone  related  to  speed  limits  and 


trucking  permits;  to  establish  general 
procedures  for  issuing  permits  to 
commercial  vehicles  operating  on  all 
park  roads;  to  prohibit  operating 
without  a  permit  or  in  violatioa  of  a 
term  or  condition  of  a  permit;  and  to 
provide  for  the  suspension  or  revocation 
of  a  permit  for  failure  to  comply  with  a 
term  or  condition. 


Analysis  of  Comments 

NPS  received  125  timely  comments 
on  the  proposed  regulations  during  the 
comment  period  from  September  15, 
1993  Id  November  15, 1993.  The 
majority  (116)  of  the  comments  came 
from  individuals,  many  of  whom  stated 
they  live  or  own  property  in  or  near  the 
Big  Slcy,  Montana,  area.  Nine  comments 
came  from  organizations  or  govermnent 
entitiee.  Of  the  total  comments,  117 
expressed  general  support  of  the 
proposed  regulations  and  8  expressed 
opposition.  Of  the  117  comments  in 
favor  of  the  proposed  regulations,  72 
expressed  support  without  qualification, 
TwenQr-eight  expressed  qualified 
support  with  a  preference  that  a 
complete  ban  on  commercial  trucking 
on  U.S.  Highway  191  be  imposed. 

This  issue  has  been  very  controversial 
since  public  meetings  were  first  held  in 
1987.  Many  local  citizens  have  wanted 
a  total  ban  on  trucking  throu^  the  park 
in  order  to  reduce  trucking  outside  the 
park  near  Big  Sky,  while  the  trucking 
industry  has  wanted  no  change 
whatsoever  in  the  historical  use. 
Considering  the  diverse,  polarized 
points  of  view  on  this  issue,  the 
preference  stated  in  this  group  of  28 
comments  is  not  unexpected.  A  number 
of  these  comments  also  mentioned 
concerns  about  the  speed  limit  and 
encouraged  NPS  to  actively  enforce  the 
speed  bmit. 

Eight  comments  expressed  qualified 
support  for  the  proposal  with  a  primary 
preference  for  a  speed  limit  less  than  55 
mph  for  trucks.  NPS  believes  that  a 
reduced  speed  limit  was  adequately 
reviewed  in  the  1992  enviroiunental 
assessment  that  determined  that  an 
aggressively  enforced  55  mph  speed 
limit  would  address  safety,  operational, 
and  environmental  concerns  and  would 
be  consistent  with  the  purposes  for 
which  the  roadway  was  established 
NPS  intends  to  actively  enforce  the 
speed  limit  to  the  extent  that  staffing 
allows.' 

Five  comments  expressed  qualified 
support  for  the  proposal  with  a 
preference  for  more  restrictive 
regulation  of  the  size/type  of  large 
trucks  that  are  not  carrying  hazardous 
materials.  It  was  specifically  suggested 


that  tandem  and  triple  trailer  rigs  be 
prohibited.  NPS  notes  that  triple  trailer 
rigs  do  not  currently  travel  U.S. 
Highway  191  since  they  are  already 
restricted  under  Mont.  Code  Ann.  §  61- 
10-124.  A  variety  of  alternative 
restrictions  were  considered  and 
rejected  in  the  environmental 
assessments,  but  restricting  tandem 
trailer  rigs  was  not  one  of  them.  The 
primary  environmental  and  sai^ 
concerns  identified  in  tha  two 
environmental  assessments  relate  to  the 
transport  of  hazardous  materials.  NPS 
has  no  traffic  accident  data  to  suggest 
that  tandem  trailer  rigs  are  involved  in 
or  contribute  to  any  more  safety  or 
environmental  prcA)lems  in  the  park 
than  other  types  of  commercial  trucks. 

One  of  these  comments  also  expressed 
concern  that  highly  toxic  materials  such 
as  biological  or  nuclear  we^>ons  may  be 
transported  without  placarding  for 
national  securiW  reasons.  It  was 
suggested  that  the  language  of  the  rule 
make  clear  that  such  materials  may  not 
be  transported  through  the  pari^.  NPS  is 
not  aware  of  any  uiunarked  biological 
warfare  or  nuclear  materials  bring 
transported  through  the  park.  For  the 
sake  of  consistent  with  standards 
currently  followed  by  the  transportation 
industry,  the  NPS  nUe  purposefully 
relies  upon  the  U.S.  Department  of 
Transportation  for  definitions  and 
regulations  related  to  the  identification 
and  placarding  or  marking  of  hazardous 
materials. 

One  of  these  comments  also  suggested 
that  wording  be  added  so  that  operators 
transporting  hazardous  materials  are 
held  responsible  for  restoration,  repair, 
or  restitution  for  any  and  all 
environmental,  property,  or  personal 
damage  resulting  fi-om  a  hazardous 
material  spill.  NPS  believes  that  this 
responsibility  is  already  established 
under  42  U.S.C  9607, 33  CFR  153.405, 
and  40  CFR  263.30-31.  which  are 
appUcable  to  park  roads. 

m  addition,  a  standard  condition  of 
all  special  use  permits  issued  by  the 
National  Park  Service  (Form  10-114)  is 
that  "the  permittee  shall  pay  the  United 
States  for  any  damage  resulting  from  use 
of  the  permit  which  (sic)  would  not 
reasonably  be  inherent  in  the  use  which 
[sic]  is  being  permitted".  NPS  believes 
that  hazardous  materials  spills  are  not 
"reasonably  inherent"  in  the  transport, 
when  permitted,  of  hazardous  materials 
through  the  park. 

Two  truckmg  organizations  and  the 
Montana  Department  of  Transportation 
expressed  support  for  the  proposed  rule 
with  reconunendatuHis  for  a 
clarification  of  permitting  procedures 
and/or  concern  about  the  potential  for 
permits  to  be  required  for  non- 
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hazardous  materials  commercial 
vehicles  on  U.S.  Highway  191.  These 
concerns  are  discussed  further  in  the 
Section-by-Section  Analysis. 

One  comment  expressed  support  with 
a  recommendation  that  a  restriction  be 
imposed  to  require  trucks  to  maintain  a 
500  foot  distance  from  other  trucks.  For 
the  most  part,  national  park  areas 
assimilate  traffic  codes  from  the  state 
where  the  park  is  located,  hi  the  case  of 
U.S.  Highway  191,  portions  of  the  road 
are  within  Montana  and  portions  are 
within  Wyoming.  Both  state  motor 
vehicle  codes  have  existing  sections 
related  to  "following  too  closely"  (Mont. 
Code  Ann.  §61-8-329  and  VVyo.  Stat. 
§  31-5-210).  Neither  State  stipulates 
that  trucks  maintain  a  minimum 
separation  of  500  feet.  The  NPS  beUeves 
that  the  applicable  State  regulations  are 
adequate  and  that  imposing  a  500  foot 
distance  standard  in  the  park  is  not 
justified  by  available  traffic  accident 
information  emd  would  be  confusing  to 
the  pubhc. 

Of  the  8  responses  opposed  to  the 
proposed  regulations,  6  expressed  that 
authorizing  commercial  vehicle  use  of 
U.S.  Highway  191  was  inappropriate, 
undesirable,  or  inconsistent  with  the 
intent  of  existing  regulations.  The 
original  purpose  and  historical 
commercial  use  of  the  road  predates  the 
general  regulations  prohibiting 
commercial  vehicles  in  national  parks. 

Moreover,  as  discussed  earlier,  the 
NPS  found  that  continued  use  of  the 
highway  by  commercial  traffic, 
excluding  the  transport  of  hazardous 
materials,  would  not  adversely  affect 
park  resources  or  visitor  experience.  For 
these  reasons,  the  NPS  proposed  the 
rule  primarily  to  resolve  the  conflict 
between  current  regulation  and  existing 
use,  with  the  intent  being  to  authorize 
general  conunercial  use  of  U.S.  Highway 
191  subject  to  certain  restrictions. 

Two  commenters  expressed  that  any 
restriction  on  commercial  vehicles,  such 
as  the  prohibition  on  hazardous 
materials  transports,  was  unfair  or 
unnecessary.  NPS  acknowledges  that 
the  rule  is  a  compromise  between  two 
opposing  viewpoints  and  that  not  all 
interested  parties  are  supportive  of  the 
compromise. 

Section  by  Section  Analysis 

Although  portions  of  the  proposed 
rule  apply  to  all  park  roads,  virtually  all 
comments  focused  primarily  on  the 
issues  related  specifically  to  U.S. 
Highway  191.  Based  on  this  response, 
the  order  of  sections  in  the  final  rule  has 
been  changed  slightly  from  that  in  the 
NPRM  to  improve  the  flow  from 
Highway  191-specific  sections  to  more 
general  sections  applicable  to  all  park 


roads.  Comments  are  addressed 
according  to  the  section  numbering  used 
in  the  final  rule. 

Section  7.13(a)(1).  This  section 
authorizes  commercial  vehicles  to  use 
US  Highway  191.  One  commenter 
expressed  support  for  the  authorization 
of  commercial  vehicles  to  use  U.S. 
Highway  191  in  Yellowstone,  but  was 
concerned  that  the  restriction  of 
hazardous  materials  transport  on  U.S. 
Highway  191  in  Yellowstone  may 
establish  a  precedent  that  would  be 
expanded  to  include  restrictions  on 
commercial  vehicles  traveling  on  that 
portion  of  U.S.  Highway  191  which 
passes  through  Grand  Teton  National 
Park.  The  Yellowstone  special 
regulation  is  being  promulgated 
primarily  to  address  a  particular  and 
unique  situation  regarding  tlie  specific 
twenty-mile  portion  of  U.S.  Highway 
191  that  travels  through  the  northwest 
comer  of  Yellowstone  National  Park. 
The  highway  that  travels  from  the  West 
Entrance  through  the  interior  of  the  park 
to  the  South  Entrance  is  not  considered 
a  portion  of  U.S.  Highway  191  and  is 
not  opened  to  commercial  vehicle  use 
by  this  rule.  Any  future  consideration  of 
the  regulations  at  Grand  Teton  National 
Park  is  not  related  to  the  Yellowstone 
situation  and  would  require  a  separate 
rulemaking  process  with  public  review. 

As  proposed,  Section  7.13(a)(2), 
which  was  identified  in  the  NPRM  as 
section  (a)(3),  would  have  prohibited 
the  transport  of  hazardous  materials  on 
all  park  roads  including  U.S.  Highway 
191  except  under  certain  circumstances 
requiring  a  permit.  This  section  was 
developed  primarily  to  address  issues 
related  to  U.S.  Highway  191.  All 
comments  received  on  this  section 
related  only  to  U.S  Highway  191.  In  part 
as  a  result  of  the  focus  of  these 
comments,  the  NPS  has  realized  that  the 
general  application  of  this  section  to 
other  park  roads  raises  complex  issues 
related  to  park  suppliers  and  hazardous 
materials  deliveries  to  the  Cooke  City, 
Montana,  area  that  were  not  evaluated 
in  the  two  environmental  assessments 
or  addressed  in  the  NPRM.  To  minimize 
confusion  regarding  hazardous  materials 
transports  on  other  park  roads,  which 
are  currently  managed  under  other 
permitting  processes,  the  wording  of 
this  section  in  the  final  rule  has  been 
revised  to  hmit  its  applicability 
specifically  to  U.S.  Highway  191. 

Two  commenters  representing  the 
commercial  trucking  industry  suggested 
that  the  language  as  published  in  the 
NPRM  for  section  7.13(a)(2)  is  "overly 
broad"  when  referring  to  Department  of 
Transportation  definitions  and 
regulations  found  in  49  CFR  Subtitle  B. 
These  commenters  offered  conflicting 


suggestions  as  to  the  most  appropriate 
sections  to  cross-reference.  The  NPS 
agrees  that  more  specific  wording  is 
appropriate  and  has  revised  the  final 
wording  of  this  section  as  follows: 

The  transporting  on  U.S.  Highway  191  of  an> 
substance  or  combination  of  substances, 
including  any  hazardous  substance, 
hazardous  material,  or  hazardous  waste  cs 
defined  in  49  CFR  r7i.B  that  requi.'-es 
placarding  of  the  transport  vehicle  in 
accordance  with  49  CFR  177.823.  or  any 
marine  pollutant  that  requires  marking,  as 
defined  in  49  CFR  Subtitle  B,  is  protiibited: 
provided,  however,  thai  •   •   •  (additional 
wording  is  itahcizt-d) 

One  commenter  suggested  that  the 
superintendent's  authority  to  issue 
permits  established  in  this  section  wa.s 
essentially  redundant  with  the  permit 
authority  established  in  §  7.13(aj(4).  In 
light  of  the  changes  in  wording,  the  NPS 
disagrees.  Section  7.13(a)(4)  applies  to 
commercial  vehicles  on  all  park  roads 
and  replaces,  in  part,  section  7.13(c). 
which  is  being  deleted.  Section 
7.13(a)(2)  applies  specifically  to  the 
transport  of  hazardous  materials  on  U.S. 
Highway  191. 

With  regard  to  U.S.  Highway  191,  the 
NPS  believes  that  a  clear  distinction 
must  be  made  between  these  two 
sections,  in  part  because  there  are  non- 
commercial vehicles,  such  as  those  from 
cooperating  highway  departments  or 
land  management  agencies,  that  at  times 
transport  hazardous  materials  through 
the  park.  Since  the  overwhelming 
public  concern  identified  in  the  two 
environmental  assessments  is  the 
concern  about  the  potential 
environmental  impacts  of  a  hazardous 
materials  spill  along  U.S.  Highway  191 
in  the  park,  the  NPS  believes  it  is 
appropriate  to  manage  all  hazardous 
materials  transports,  including 
commercial  and  non-commercial,  under 
section  7.13(a)(2). 

The  last  portion  of  this  section,  as 
worded  in  the  NPRM,  received  no 
specific  public  comments;  however,  it 
received  considerable  discussion  within 
the  NPS.  As  written  in  the  NPRM.  it 
stated  as  follows: 

*   •   *  provided,  however,  that  the 
Sup>erintendent  may  issue  permits  for  the 
transportation  of  such  substance  or 
combination  of  substances,  including 
hazardous  waste,  in  emergencies,  and  shall 
issue  permits  when  such  transportation  is 
necessary  for  access  to  lands  within  or 
adjacent  to  the  park  area  to  which  access  Is 
otherwise  not  available. 

It  was  noted  that  the  wording  was 
dissimilar  to  that  of  section  (a)(4)  with 
regard  to  establishing  terms  and 
conditions  of  a  permit.  It  was  also  noted 
that  the  phrase  "shall  issue  permits 
when  such  transportation  is  necessary 
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to  access  to  lands  within  or  adjacent  to 
the  paii:  area  to  which  access  is  not 
otherwise  available"  may  be  subject  to 
differing  interpretations  by 
constituencies  on  opposing  sides  of  the 
issue. 

The  development  of  this  regulation  as 
it  applies  to  U.S.  Highway  191  has  been 
very  controversial  locally  and  it  has 
been  the  NPS's  intent  to  resolve,  rather 
than  perpetuate,  the  ongoing 
controversy.  It  has  also  been  and 
continues  to  be  the  intent  of  the  MPS  to 
allow  that  small  proportion  of  operators 
who  are  delivering  hazardous  materials 
to  the  West  Yellowstone  area  to 
continue  to  travel  on  U.S.  Highway  191 
through  the  park  as  they  have  done  in 
the  past,  subject  to  terms  and  conditions 
addressing  resource  protection,  safety 
and  other  concerns  as  appropriate. 
Therefore,  it  is  the  NPS's  intent  that 
these  regulations  not  specifically 
prohibit  the  superintendent  from 
issuing  permits  to  operators  of  motor 
vehicles  making  local  deliveries  of 
hazardous  materials  to  that  portion  of 
Gallatin  County.  Montana,  that  is  south 
or  west  of  the  park  boundary  at  Milepost 
11  on  U.S.  Hi^tvay  191. 

Upon  further  le^  review,  it  was'  felt 
that  the  original  language  in  NPRM 
would  have  denied  the  NFS  the 
discretion  to  continue  this  practice.  The 
last  portion  of  this  section  has  been 
revised  in  the  final  rule  as  follows: 

•  •  •  provided  however,  that  the 
superintmdent  may  Issue  penniu  and 
establish  tenna  and  conditions  far  the 
transportation  of  hazardous  materials  on  park 
roads  In  emergencies  or  when  such 
transportation  is  necessary  for  access  to  lands 
within  or  adjacent  to  the  park  area. 

These  changes  in  wording  from  that 
which  was  published  in  the  NPRM  are 
meant  to  clarify,  but  not  alter,  the  intent 
and  substance  of  the  regulation. 

Finally,  one  commenter  suggested 
that  MPS  clearly  set  forth  the 
requirements  for  a  permit  so  that  it  is 
not  left  to  the  subjective  discretion  of 
the  superintendent  This  concern  is 
discussed  below  In  Summary  of  Final 
Regulations  and  Required  Permit 
Criteria. 

Section  7.13(a)(3),  which  was 
identified  as  section  (a)(4)  In  the  NPRM, 
states  that  operators  who  are  permitted 
to  transport  hazardous  materials 
through  the  park  are  not  relieved  from 
complying  with  applicable  state  and 
federal  hazardous  materials  regulations. 
This  section  received  only  one  comment 
suggesting  that  the  reference  to  49  CFR 
Subtitle  B  was  overly  broad  and  that  the 
reference  should  be  to  one  specific 
section  within  the  title.  NPS  disagrees 
with  this  commenter  and  believes  that 
a  broad  reference  is  appropriate  since  it 


is  the  Intent  of  this  rule  that  all 
appUcable  U.S.  Department  of 
Transportation  regulations  related  to  the 
transport  of  hazardous  materials  by 
motor  vehicles  on  public  roadways  are 
applicable  in  the  park. 

Sectioft  7.13(a)(4),  which  was 
identified  as  section  (a)(2)  in  the  NPRM. 
provides  for  the  superintendent's 
authority  to  require  permits  and  to 
establish  terms  and  conditions  for  the 
operation  of  a  commercial  vehicle  on 
any  park  road.  This  section,  in  part, 
replaces  deleted  Section  7.13(c).  which 
estabhshed  trucking  permit  procedures 
for  emergency  situations  and  for  trucks 
traveUng  between  the  north  and 
northeast  entrances  to  the  Ck)oke  City, 
Montana,  area.  In  addition,  the  deleted 
section  also  estabUshed  a  fixed  permit 
fee  schedule  which  is  out-of-date  and 
does  not  reflect  current  administrative 
costs. 

Several  commenters  representing  the 
trucking  industry  or  State  departments 
of  transportation  expressed  concern  that 
the  general  wording  of  this  section  is 
overly  broad  in  that  the  superintendent 
would  potentially  have  the  authority  to 
administratively  restrict  or  eliminate 
general  commercial  vehicle  use  of  U.S. 
Highway  191  through  the  permitting 
process.  The  commentera  were 
concerned  that  this  would  be  in  conflict 
with  the  proposal  articulated  in  the 
Final  Enviroiunental  Assessment  and 
that  the  superintendent  may  become  the 
focal  point  for  poUtical  pressure  should 
he  or  she  have  the  discretion  to  restrict 
commercial  traffic  through  permits.  The 
NPS  acknowledges  these  concerns,  but 
for  several  reasons,  disagrees  with  the 
perceived  implications. 

First,  the  alternative  adopted  in  the 
Final  Environmental  Assessment 
proposed  "'to  allow  commercial  traffic 
continued  use  of  U.S.  Highway  191  but 
to  restrict  the  transportation  of 
quantities  and  types  of  hazardous 
materials."  Provisions  included  that  the 
superintendent  shall  have  the  authority 
to  issue  permits  specifically  for  the 
transportation  of  quantities  and  types  of 
hazardous  materials  through  the  park 
under  certain  circiunstances.  This 
alternative  did  not  propose  to  relinquish 
the  superintendent's  existing  authority 
to  establish  public  use  limits  as  defined 
in  section  1.5,  or  the  authority  to  issue 
permits  as  defined  in  section  1.6. 

NPS  bdUeves  that  the  general  wording 
of  Section  7.13(a)(4)  is  needed  to 
address  the  management  of  commercial 
vehicle  traffic  on  all  park  roads  and  is 
not  limited  to  U.S.  Highway  191.  NPS 
also  beUefves  that  requiring  a  permit  for 
all  conunercial  vehicles  traveUng  on 
park  roads  other  than  U.S.  Highway  191 
is  appropriate  and  consistent  with  the 


current  regulations  and  existing 
practice. 

With  regard  to  park  roads  other  than 
U.S.  Highway  191,  the  prinuuy  current 
commercial  vehicle  permittees  are 
companies  supplying  goods,  including 
petroleiun  products  such  as  gasoline, 
propane  and  heating  oil.  to  the  Cooke 
City,  Montana,  area.  It  is  the  Intent  of 
the  NPS  that  the  superintendent  would 
continue  to  issue  permits  to  commercial 
vehicles  which  are  providing  the  Cooke 
City  area  communities  and  tourism 
industry  with  essential  goods  and 
services.  Under  the  terms  and 
conditions  of  permit,  the  superintendent 
will  exclude  commercial  uses  of  these 
roads  which  are  not  related  to 
commimity  or  visitor  services. 

As  stated  in  the  NPRM,  the  NPS  has 
no  intention  of  requiring  a  permit  under 
existing  conditions  for  "general' ' 
commercial  traffic  that  is  not 
transporting  hazardous  materials  on 
U.S.  Highway  191  throu^  the  park  as 
authorized  by  section  7.13(a)(1).  The 
NPS  believes  that  it  curreirtly  is  neither 
justifiable  nor  administratively  feasible 
to  require  permits  for  such  traffic. 
However,  consistent  with  the  authority 
granted  in  36  CFR  l.S  to  establish  public 
use  limits  and  in  36  CFR  1.6  to  manage 
those  limits  through  the  permit  process, 
the  NPS  reserves  die  authority  to 
manage  that  use  through  a  permit 
process  should  imforeseeable 
circtmistances  occur  in  the  future. 

The  NPS  believes  that  section  1.5 
contains  adequate  safeguards  to  prevent 
a  superintendent  bom  being  politically 
coerced  into  establishing  aihitrary  or 
unjustified  public  use  limits  relative  to 
commercial  vehicle  use  of  U.S.  High%ray 
191.  Section  1.5(b)  states: 

Except  in  emergency  situations,  a  closure, 
designation,  use  or  activity  restriction  or 
condition,  or  the  termination  or  relaxation  of 
such,  which  is  of  a  nature,  magnitude  and 
duration  that  will  result  in  the  public  use 
pattern  of  the  park  area,  adversely  aSect  the 
park's  natural,  aesthetic,  scenic  or  cultural 
values,  require  a  long-term  or  significant 
modification  in  the  resource  management 
objectives  of  the  unit,  or  is  a  highly 
controversial  nature,  shall  be  published  as 
rulemaking  in  the  Federal  Re^ster." 

Clearly,  significant  restrictions  or 
changes  in  use  limits  relative  to  U.S. 
Highway  191  would  reqidre  the 
promulgation  of  regulations  allowing  for 
public  input  Since  the  new  36  CFR 
7.13(a)(1)  expUdtly  authorizes 
commercial  traffic  not  carrying 
hazardous  materials  to  use  U.S. 
Highway  191.  the  NPS  believes  that  the 
superintendent  is  not  empowered  to 
prohibit  such  use  through  a  permit 
requirement  The  superintendent's 
authority  would  be  to  isstie  permits  to 
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impose  use  limits,  which  would  have  to 
meet  the  criteria  defined  in  Section  1.5. 
One  of  these  commenters  went  further 
to  suggest  that  the  authority  of  the 
superintendent  under  36  CFR  1.6(a)  to 
issue  permits  applies  only  when 
necessary  to  allow  an  otherwise 
prohibited  or  restricted  activity.  The 
commenter  stated  that  once  the  use  of 
U.S.  Highway  191  by  commercial 
vehicles  transporting  commodities  other 
than  hazardous  materials  is  authorized 
by  Section  7.13(al(l),  then  the 
Superintendent  would  not  have  the 
authority  to  issue  permits  related  to  that 
use.  36  CFR  1.6(a)  states: 

When  authorized  by  regulations  set  forth  in 
this  chapter,  the  Superintendent  may  issue  a 
permit  to  authorize  an  otherwise  prohibited 
or  restricted  activity  or  (italics  added  for 
emphasis)  impose  a  public  use  limit. 

There  is  clear  legal  precedence  that  the 
superintendent  may  issue  permits  to 
impose  a  pubUc  use  limit  on  an  activity 
that  is  not  otherwise  prohibited  or 
restricted.  Therefore,  the  NFS  believes 
there  is  no  ambiguity  raised  by  the 
wording  of  this  section. 

One  commenter  expressed  that  should 
the  MPS  choose  to  require  a  permit  in 
the  future  im  general  commercial 
vehicle  use  of  U.S.  Highway  191,  then 
all  commercial  traffic,  interstate  and 
intrastate,  would  have  to  be  permitted 
according  to  the  Commerce  Clause  of 
the  U.S.  Constitution.  Art.  1.  Section  8, 
Clause  3.  The  NFS  disagrees  with  this 
contention.  The  NFS  promulgates 
regulations  governing  activities  in  the 
National  Fark  System  pursuant  to  the 
delegation  of  authority  from  Congress  in 
16  U.S.C.  3.  That  delegation  by  Congress 
was  made  under  the  Property  Clause. 
Art.  4,  Section  3.  Clause  2,  of  the 
Constitution.  While  this  regulation 
imposes  limits  on  commerce,  it  does  so 
incidentally  to  the  necessary  and 
appropriate  exercise  of  Property  Clause 
powers. 

One  commenter  expressed  concern 
that  the  "permit  fee"  may  be 
misconstrued  as  a  "fee  for  use",  which 
in  the  commenter's  opinion  would  be 
inappropriate.  National  Fark  Service 
Guideline  NFS-53.  Special  Park  Uses, 
provides  for  charging  a  permit  fee  based, 
in  part,  on  the  administrative  costs  of 
issuing  a  permit  and  monitoring  and 
enforcing  permit  conditions,  which  is 
the  intent  of  the  proposed  rule  as 
described  in  the  NFRM. 

Section  7.13(a)(5)  prohibits  violating  a 
term  or  condition  of  the  permit  and 
provides  for  the  suspension  or 
revocation  of  a  permit  should  a 
violation  occur.  This  section  received 
one  comment  expressing  concern  about 
what  sorts  of  "violation"  may  constitute 


grounds  to  suspend  or  revoke  the  permit 
to  transport  a  hazardous  material.  It  was 
pointed  out  that  a  minor,  technical 
violation,  such  as  the  inadvertent  loss  of 
one  of  the  four  required  hazardous 
material  placards,  may  constitute  a 
technical  violation  of  a  permit 
condition.  The  commenter  questioned 
whether  such  a  violation  was  significant 
enough  to  warrant  loss  of  the  permit  and 
asked  that  NFS  clarify  what  kind  of 
violation  will  actually  result  in  the 
revocation  of  a  permit  to  haul  hazardous 
materials  on  U.S.  Highway  191  within 
Yellowstone  National  Park. 

NFS  does  not  disagree  with  this 
concern.  However,  general  wording 
such  as  this  is  standard  in  all  sections 
of  36  CFR  relating  to  permits  including 
Sections  1.6  and  5.6.  This  issue  is 
discussed  below  under  Required  Permit 
Criteria. 

Section  7.13(f)  changes  the  name  of 
the  existing  section  from  "Commercial 
automobiles  and  buses"  to  "Commercial 
passenger  carrying  vehicles".  No 
comments  were  received  related  to  the 
name  change  of  this  section.  The  intent 
is  to  make  the  title  of  this  section 
parallel  to  that  of  general  regulation 
Section  5.4.  the  section  upon  which 
Section  7.13(f)  is  based. 

Summary  of  Final  Regulations  and 
Required  Permit  Criteria 

In  general,  permit  procedures  for 
commercial  vehicles  and/or  hazardous 
materials  transports  will  be  in 
accordance  with  36  CFR  1.6  and  NFS 
guidelines  (as  amended  or 
supplemented).  The  special  use  permit 
form  (10-114)  will  be  used  for 
commercial  vehicle  and  hazardous 
materials  permits.  Park  suppliers  are 
permitted  through  a  different  process. 
Permits  may  be  applied  for  during 
normal  business  hours  by  visiting, 
telephoning,  or  telefaxing  the  Visitor 
Services  Office  (VSO)  in  the 
administration  building  at  Mammoth 
Hot  Springs.  The  VSO  telephone 
number  is  307-344-2115;  FAX  number 
is  307-344-2104. 

These  regulations  differentiate 
between  the  transportation  of  hazardous 
materials  on  U.S.  Highway  191  and 
commercial  vehicle  use.  The  special  use 
permit  form  will  be  used  to  manage 
either  or  both  activities.  Specific  terms 
and  conditions  of  the  permit  may  vary 
depending  upon  the  use(s)  requested.  In 
most  cases,  one  permitting  document 
will  be  utiUzed  to  authorize  and  manage 
the  specific  use. 

Vehicles  regularly  or  frequently 
requiring  a  special  use  permit  will 
generally  be  issued  a  permit  which  is 
valid  for  a  period  of  one  year.  Vehicles 
that  have  a  one-time,  limited  duration, 


or  emergency  need  for  a  permit  will  be 
issued  short  term  permits  with  a  limited 
period  of  validity.  Permit  fees  will  be 
established  in  accordance  with  NFS 
guidelines  (as  amended  or 
supplemented).  A  permit  fee  schedule 
will  be  reviewed,  adjusted  if 
appropriate,  and  pubUshed  in  the 
superintendent's  compendium 
annually. 

General  conditions  of  a  special  use 
permit  are  stated  on  the  permit  form 
(10-114).  These  conditions  include  that 
the  permittee  is  expected  to  comply 
with  applicable  State  and  Federal 
regulations,  which  in  the  case  of 
commercial  vehicles  includes  motor 
vehicle  codes  and  may  include 
hazardous  materials  regulations 
depending  upon  the  situation.  Another 
standard  condition  of  the  pwrmit  is  that 
the  permittee  is  financially  responsible 
for  any  damage  resulting  from  the 
authorized  use  that  would  not 
reasonably  be  inherent  in  the  use.  such 
as  a  hazardous  material  spill. 

In  accordance  with  appUcable  NPS 
guidelines,  special  park  conditions  may 
be  appended  to  the  form.  Depending 
upon  the  circumstances,  these  may 
include  time-of-travel  restrictions,  safety 
requirements,  damage  mitigation 
requirements,  and  provisions  for 
revoking  or  terminating  a  permit. 

As  with  all  other  NFS  permits, 
violations  of  terms  or  conditions  of  a 
special  use  permit  will  be 
administratively  reviewed  on  a  case  by 
case  basis  to  determine  if  suspension  or 
revocation  is  appropriate.  In  general, 
permits  will  not  be  suspended  or 
revoked  unless  violations  occur  that 
threaten  or  damage  park  resources,  that 
create  or  sustain  an  imminent  hazard  to 
pubhc  health  or  safety,  or  that  indicate 
recurring  non-compliance  with 
applicable  regulations. 

Effective  Date 

This  final  regulation  is  effective  30 
days  after  publication  in  the  Federal 
Register. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 
and  assigned  clearance  number  1024- 
0026.  The  information  will  be  used  to 
document  and  authorize  special  uses  of 
public  lands  that  are  otherwise 
restricted.  Permits  are  necessary  to 
determine  whether  a  proposed  activity 
is  authorized  by  law  and  to  evaluate  the 
potential  effects  on  park  resources. 
Response  is  required  to  obtain  a  benefit 
in  accordance  with  36  CFR  7.13.  Public 
reporting  burden  for  this  information  is 
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estimated  to  average  one-half  hour  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  revievnng  the  collection 
of  information.  Send  comments 
r^arding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Information 
Collection  Officer,  National  Park 
Service.  800  North  Capitol,  P.O.  Box 
37127,  Washington,  DC.  20013-7127; 
and  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1024-0026)  Washington.  DC.  20503. 

Compliance  With  Other  Laws 

The  National  Park  Service  prepared 
two  environmental  assessments  for 
regulation  of  commercial  traffic  on  U.S. 
Highway  191.  The  first  was  released  for 
public  review  in  1990.  Since  that 
assessment  did  not  fully  analyze 
alternative  routes,  impacts  to 
commodity  distribution,  and  other 
economic  factors,  a  revised 
envirotunental  assessment  was 
prepared.  The  latter  assessment  was 
made  available  for  public  review 
October  16. 1991  throu^  December  1. 
1991.  On  July  31.1992,  the  National 
Park  Service  signed  a  Finding  of  No 
Significant  hnpact  (FONSI)  for  the 
proposal,  which  would  allow 
commercial  traffic  on  U.S.  Highway  191. 
but  prohibit  the  transportation  of 
hazardous  materials  requiring 
placarding  through  Yellowstone 
National  Park.  Copies  of  these 
Environmental  Assessments  are 
available  fit)m  the  Chief  Rangers  Office 
at  the  above  address. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  In  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  which  became 
effective  January  1. 1981.  the  Service 
has  determined  that  these  proposed 
regulations  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  nor  will  they  require 
the  preparation  of  a  regulatory  analysis. 
The  proposed  regulations  would  impose 
no  significant  costs  on  any  class  or 
group  of  small  entities.  This  conclusion 
is  based  on  the  fact  that  no  existing  uses 
are  being  curtailed,  except  for  the 
proposed  prohibition  on  a  very  small 
percentage  of  vehicles  which  are 
carrying  hazardous  materials. 

List  of  Subjects  in  36  CFR  Part  7 

National  Parks,  Reporting  and  record 
keeping  requirements. 

In  consideration  of  the  foregoing.  36 
CFR  Chapter  I  is  amended  as  follows: 


PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3. 

2.  Section  7.13  is  amended  by  revising 
paragraph  (a),  removing  and  reserving 
paragraph  (c),  and  revising  the  heading 
of  paragraph  (f)  to  read  as  follows: 

§7.13    Yeilowstone  National  Park. 

(a)  Commercial  Vehicles.  (!) 
Notwithstanding  the  prohibition  of 
commercial  vehicles  set  forth  in  Section 
5.6  of  this  Chapter,  commercial  vehicles 
are  allowed  to  operate  on  U.S.  Highway 
191  in  accordance  Vk-ith  the  provisions 
of  this  Section. 

(2)  The  transporting  on  U.S.  Highway 
191  of  any  substance  or  combination  of 
substances,  including  any  hazardous 
substance,  hazardous  material,  or 
hazardous  waste  as  defined  in  49  CFR 
171.8  that  requires  placarding  of  the 
transport  vehicle  in  accordance  with  49 
CFR  177.823  or  any  marine  pollutant 
that  requires  marking  as  defined  in  49 
CFR  Subtitle  B,  is  prohibited;  provided, 
however,  that  the  superintendent  may 
issue  permits  and  establish  terms  and 
conditions  for  the  transportation  of 
hazardous  materials  on  U.S.  Highway 
191  in  emergencies  or  when  such 
transportation  is  necessary  for  access  to 
lands  within  or  adjacent  to  the  park 
area. 

(3)  The  operator  of  a  motor  vehicle 
transporting  any  hazardous  substance, 
hazardous  material,  hazardous  waste,  or 
marine  pollutant  in  accordance  with  a 
permit  issued  under  this  section  is  not 
relieved  in  any  manner  from  complying 
with  all  applicable  regulations  in  49 
CFR  Subtitle  B,  or  with  any  other  State 
or  federal  laws  and  regulations 
applicable  to  the  transportation  of  any 
hazardous  substance,  hazardous 
material,  hazardous  waste,  or  marine 
pollutant. 

(4)  The  superintendent  may  require  a 
permit  and  establish  terms  and 
conditions  for  the  operation  of  a 
commercial  vehicle  on  any  park  road  in 
accordance  with  section  1.6  of  this 
Chapter.  The  superintendent  may 
charge  a  fee  for  permits  in  accordance 
with  a  fee  schedule  established 
annually. 

(5)  Of)erating  without,  or  violating  a 
term  or  condition  of,  a  permit  issued  in 
accordance  with  this  section  is 
prohibited.  In  addition,  violating  a  term 
or  condition  of  a  permit  may  result  in 
the  suspension  or  revocation  of  the 
permit. 


(c)  [Reserved] 
•        »        *        I 

(f)  Commercial 
vehicles.  •   •  • 


passenger-carrying 


Dated:  August  18. 1994. 
George  T.  Frampton  Jr., 

Assistant  Secretary- for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  94-20863  Filed  8-24-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Pan  1 

[Docket  No.  940415-4212] 

RIN  0651-AA68 

Revision  of  Patent  Fees 

AGENCY:  Patent  and  Trademark  Office. 
Commerce. 

ACTION:  Notice  of  final  rulemaking  and 
Ufting  of  suspension. 


SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  the  rules  of 
practice  in  patent  cases.  Part  1  of  title 
37,  Code  of  Federal  Regulations,  to 
adjust  certain  patent  fee  amounts  to 
reflect  fluctuations  in  the  Consumer 
Price  Index  (CPI)  and  to  recover  costs  of 
operation.  The  PTO  also  is  providing 
notice  that,  beginning  on  October  1 . 
1994.  the  suspension  of  the  fee  for 
access  to  the  Automated  Patent  System's 
Full  Text  Search  capability  (APS-Text) 
at  a  Patent  and  Trademark  Depository 
Library  (PTDL)  will  be  fitted.  However, 
the  PTO  is  rescinding  this  hourly  fee. 
which  was  established  by  37  CFR 
1.21(p).  and  in  its  place  assessing  an 
annual  subscription  fee  on  PTDLs  - 
providing  such  service.  On  October  1, 
1994,  the  PTO  also  will  begin  collecting 
a  fee  for  access  to  the  Automated  Patent 
System's  Classified  Search  and  Image 
Retrieval  capability  (APS-CSIR)  bom 
the  search  facilities  in  Arlington. 
Virginia. 

EFFECTIVE  DATE:  October  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kopson  by  telephone  at  (703) 
305-8510.  fax  at  (703)  305-8525.  or  by 
mail  marked  to  his  attention  and 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks.  Washington. 
DC  20231. 

SUPPt.EMENTARV  INFORMATION:  This  rule 
change  is  designed  to  adjust  the  PTO 
fees  in  accordance  with  the  applicable 
provisions  of  title  35.  United  States 
Code,  and  section  10101  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
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L.  101-508),  all  as  amended  by  the 
Patent  and  Trademark  Office 
Authorization  Act  of  1991  (Pub.  L.  102- 
204). 

There  are  two  objectives  of  this  final 
rule  package.  The  first  objective  is  to 
adjust  certain  patent  fee  amounts  to 
reflect  fluctuations  in  the  Consumer 
Price  Index  (CPI)  and  to  recover  costs  of 
operation. 

The  second  objective  is  to  provide 
notice  that  PTO  is  lifting  the  suspension 
on  the  fee  for  access  to  APS-Text  at  a 
Patent  and  Trademark  Library  (PTDL). 
This  fee  was  established  by  rule  on 
October  1, 1992  (published  in  the 
Federal  Register  on  August  21, 1992  at 
57  FR  38190).  Collection  of  the  fee  was 
immediately  suspended  by  the 
Commissioner  to  provide  additional 
time  for  the  PTO  to  solicit  input  from 
the  private  sector  on  alternative 
collection  methods,  and  other  options 
for  accessing  patent  search  and  retrieval 
■  in  the  Libraries.  In  response  to  public 
comments,  the  PTO  will  rescind  the  fee 
estabhshed  by  37  CFR  1.21(p).  and 
assess  a  subsoiption  fee  imder  37  CFR 
1.21(k)  on  each  PTDL  that  provides  its 
patrons  writh  access  to  APS-Text.  The 
basis  for  the  subscription  amoimt  is  less 
than  the  fee  amouint  that  was 
established  in  37  CFR  1.21(p).  Each 
participating  library  will  be  responsible 
for  establishing  policies  for  providing 
access  to  their  patrons. 

The  PTO  also  will  begin  charging  a 
fee  for  on-line  access  to  APS-CSIR  at 
the  Patent  Search  and  Image  Retrieval 
Facility  (PSIRF)  in  Arlington,  Virginia. 
Free  access  to  APS-CSIR  has  been 
offered  at  the  PSIRF  since  July  12, 1993, 
The  PTO  now  will  begin  recovering  the 
cost  of  providing  this  on-line  access  in 
accordance  with  37  CFR  1.21(k). 

The  PTO  will  make  any  necessary 
adjustments  to  these  automated  system 
fees  based  upon  actual  fiscal  year  1995 
usage.  Future  adjustments  will  be  made 
based  upon  deviations  in  system  costs 
and/or  public  usage. 

Background 

Statutory  Provisions 

Patent  fees  are  authorized  by  35 
U.S.C.  41  and  35  U.S.C.  376.  A  fifty 
percent  reduction  in  the  fees  paid  under 
35  U.S.C.  41(a)  and  41(b)  by 
independent  inventors,  small  business 
concerns,  and  nonprofit  organizations 
who  meet  prescribed  definitions  is 
required  by  35  U.S.C  41(h). 

Subsection  41(f)  of  title  35,  United 
States  Code,  provides  that  fees 
established  under  35  U.S.C.  41(a)  and 
(b)  may  be  adjusted  on  October  1, 1992, 
and  every  year  thereafter,  to  reflect 
fluctuations  in  the  Consumer  Price 


Index  (CPI)  over  the  previous  12 
months. 

Section  10101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  provides  that  there  shall  be  a 
surcharge  on  all  fees  established  under 
35  U.S.C.  41(a)  and  41(b)  to  collect  $107 
million  fiscal  year  1995. 

Subsection  41(d)  of  title  35.  United 
States  Code,  authorizes  the 
Commissioner  to  establish  fees  for  all 
other  processing,  services,  or  materials 
related  to  patents  to  recover  the  average 
cost  of  providing  these  services  or 
materials,  except  for  the  fees  for 
recording  a  document  affecting  title,  for 
each  photocopy,  and  for  each  black  and 
white  copy  of  a  patent. 

Section  376  ot  tide  35,  United  States 
Code,  authorizes  the  Commissioner  to 
set  fees  for  patent  applications  filed 
under  the  Patent  Cooperation  Treaty 
(PCT). 

Subsection  41(i)(3)  of  title  35,  United 
States  Code,  authorizes  the 
Commissioner  to  establish  reasonable 
fees  for  access  to  automated  search 
systems  of  the  PTO. 

Subsection  41(g)  of  title  35,  United 
States  Code,  provides  that  new  fee 
amounts  established  by  the 
Commissioner  under  Section  41  may 
take  effect  thirty  days  after  notice  in  the 
Federal  Register  and  the  Official 
Gazette  of  the  Patent  and  Trademark 
Office. 

Recovery  Level  Determinations 

This  rule  adjusts  patent  fees  for  a 
planned  recovery  of  $571,439,000  in 
fiscal  year  1995,  as  proposed  in  the 
Administration's  budget  request  to  the 
Congress.  The  fee  amoimts  estabhshed 
for  automated  access  to  PTO's  data 
bases  will  recover  reasonable  costs  of 
providing  these  services  to  the  public 
The  total  amount  expected  to  be 
collected  is  consistent  with  the 
budgeted  amount. 

The  patent  statutory  fees  established 
by  35  U.S.C.  41(a)  and  41(b)  are  being 
adjusted  on  October  1, 1994,  to  reflect 
any  fluctuations  occurring  during  the 
previous  12  months  in  the  Consumer 
Price  Index  (CPI-U).  In  calculating  these 
fiuctuations,  the  O^ce  of  Management 
and  Budget  (OMB)  has  determined  that 
the  PTO  should  use  CPI-U  data  as 
determined  by  the  Secretary  of  Labor. 
However,  the  Department  of  Labor  does 
not  make  public  the  CPI-U  until 
approximately  21  days  after  the  end  of 
the  month  being  calculated.  Therefore, 
the  latest  CPI-U  information  available  is 
for  the  month  of  May  1994.  In 
accordance  with  previous  rulemaking 
methodology,  the  PTO  uses  the 
Administration's  projected  CPI-U  for 
the  12-month  period  ending  September 


30, 1994,  which  is  3.0  percent.  Based  on 
this  projection,  patent  statutory  fees  are 
being  adjusted  by  3.0  percent.  Before  the 
final  fee  schedule  is  pubhshed,  the  fees 
may  be  slightly  adjusted  based  on  actual 
data  available  from  the  Department  of 
Labor. 

Certain  non-statutory  patent 
processing  fees  estabhshed  under  35 
U.S.C.  41(d)  and  PCP  processing  fees 
established  under  35  U.S.C.  376  are 
being  adjusted  up  to  the  three  percent 
fluctuation  in  the  CPI  in  order  to  recover 
their  estimated  average  costs  in  1995. 
Three  patent  service  fees  that  are  set  by 
statute  are  not  adjusted.  The  three  fees 
that  are  not  being  adjusted  are 
assignment  recording  fees,  printed 
patent  copy  fees  and  photocopy  charge 
fees. 

The  Office  calculated  unit  costs  for  all 
fees  based  on  OMB  Circular  A-25, 
"User  Fees",  and  OMB  Circular  A-130, 
"Management  of  Federal  Information 
Resources".  Costs  were  determined  from 
the  best  available  records  (for  example, 
financial  statements  of  the  Office)  and 
included  direct  and  indirect  costs  to  the 
Office  for  carrying  out  the  activity,  as 
directed  by  OMB  Circular  A-25.  The 
patent  statutory  fee  amounts  were 
rounded  by  applying  standard 
arithmetic  rules  so  that  the  amounts 
rounded  would  be  convenient  to  the 
user. 

Fees  of  $100  or  more  were  rounded  to 
the  nearest  $10.  Fees  between  $2  and 
$99  were  rounded  to  an  even  number  so 
that  the  comparable  small  entity  fee 
would  be  a  whole  number. 

The  Office  has  detailed  cost 
calculation  worksheets  &o  each  fee 
amount.  These  worksheets  are  available 
for  pubUc  inspection  in  Suite  507  of 
Crystal  Park  1,  2011  Crystal  Drive. 
Arlington,  Virginia. 

Workload  Projections 

Determination  of  workloads  varies  by 
fee.  Principal  workload  projection 
techniques  are  as  follows: 

Patent  appUcation  workloads  are 
projected  from  statistical  regression 
models  using  recent  apphcation  filing 
trends.  Patent  issues  are  projected  from 
an  in-house  {>atent  production  model 
and  reflect  examiner  production 
achievements  and  goals.  Patent 
maintenance  fee  workloads  utilize 
patents  issued  3.5,  7.5  and  11.5  years 
prior  to  payment  and  assume  payment 
rates  of  80  percent,  57  percent  and  25 
percent,  respectively.  Service  fee 
workloads  follow  Unear  trends  from 
prior  years'  activities. 

Any  fee  amount  that  is  paid  on  or 
after  October  1,  1994,  would  be  subject 
to  the  new  fees  then  in  effect.  For 
purposes  of  determining  the  amount  of 
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the  fee  to  be  paid,  the  date  of  mailing 
indicated  on  a  proper  Certificate  of 
Mailing  or  Transmission,  where 
authorized  under  37  CFR  1.8.  will  be 
considered  to  be  the  date  of  receipt  in 
the  PTO.  A  Certificate  of  Mailing  or 
Transmission  under  Section  1 .8  is  not 
"proper"  for  items  which  are 
specifically  excluded  from  the 
provisions  of  Section  1.8.  Section  1.8 
should  be  consulted  for  those  items  for 
which  a  Certificate  of  Mailing  or 
Transmission  is  not  "proper."  Such 
items  include,  inter  alia,  the  filing  of 
national  and  international  applications 
for  patents.  However,  the  provisions  of 
37  CFR  1.10  relating  to  filing  papers  and 
fees  with  an  "Express  Mail"  certificate 
do  apply  to  any  paper  or  fee  (including 
patent  applications)  to  be  filed  in  the 
PTO.  If  an  application  or  fee  is  filed  by 
"Express  Mail"  with  a  proper  certificate 
dated  on  or  after  the  effective  date  of  the 
rules,  as  amended,  the  amount  of  the  fee 
to  be  paid  would  be  the  fee  established 
by  the  amended  rules. 

Cost  Calculations 

APS-Text  at  a  Patent  and  Trademark 
Depository  Library  (PTDL) 

The  costs  for  one  hour  terminal 
session  time  on  APS-Text  at  a  PTDL 
include  license  fees  that  must  be  paid  to 
Chemical  Abstracts  Service  (CAS)  for  its 
proprietary  text  and  structxu^  search 
software.  Other  costs  are  included  for  a 
portion,  projected  at  3.65  percent,  of  the 
lease  of  a  computer  mainfiame  for 
memory  storage  purposes;  all  costs 
associated  with  training  PTDL  staff 
(equipment  rental,  materials  and  time); 
personnel  to  provide  client  support  to 
the  PTDLs;  telecommunication  costs.  A 
summary  of  the  costs  are  listed  below. 

APS-TEXT  Cost  of  One  Hour  of 
Terminal  Session  Time  at  a  Pat- 
ent AND  Trademark  Depository 
Library 


Cost  element 

Public 
share 

Client  Support  Overtime 

810  203 

Additional  Mainframe  Costs  

Software  (license  fee)  ....„ 

Training  Costs  

43.216 

273.000 

10000 

Subtotal 

General  &  Admia  Overhead  @ 
122% 

336.419 
40  976 

Total  Cost  

377  395 

Estimated  Annual  Usage  (ttours)  . 
Unit  Cost  (per  hour) 

54.600 
6  91 

Tetecommunication    Costs    (per 
hour) 

8(X} 

Total  Cost  (per  hour) 

14  91 

Total  Cost  (per  hour-rourxled) 

15.00 

The  PTDLs  will  pay  an  annual 
maximum  use  subscription  rate  based 
on  one  of  five  tier  levels,  roughly 
equivalent  to  one  to  five  hours  of  use 
per  day.  five  days  per  week.  Each  PTDL 
will  select  a  maximum  use  subscription 
tier  basfed  on  its  anticipated  usage  and 
be  responsible  for  monitoring  their  own 
use.  The  PTDLs  will  also  be  responsible 
for  establishing  their  own  policies 
regarding  the  provision  of  APS-Text  in 
their  library.  If  during  the  year  a  PTDL 
is  about  to  exceed  its  chosen  level  of 
maximum  use.  the  PTDL  will  be 
allowed  to  move  to  a  higher  tier  (and 
pay  the  additional  subscription  rate)  or 
to  use  up  to  the  subscribed  level  and 
cease  continued  access  mid-year. 


Tiers 

Annual  usage 

Annual 
subscrip- 
tion rate 

1 _ 

0-300  hours 

S2.250 
6  750 

II „ 

301-600  hours 

III ^ 

601-900  hours 

11.250 

IV 

V 

901-1200  hours 

1201-1500  hours 

15.750 
20.250 

The  subscription  rates  were  derived 
using  the  $15.00  per  hour  access  charge 
previously  calculated.  There  will  be  no 
additional  charges  or  refunds  to  each 
library.  For  each  tier,  a  discount 
mechanism  is  included  in  the  annual 
subscription  calculation.  For  example, 
the  annual  subscription  rate  of  $2,250 
for  Tier  I  is  calculated  by  taking  the 
mean  average  of  the  annual  usage  range 
(in  this  case  150  hours  is  the  mean  of 
zero  and  300  hours)  and  multiplying  it 
by  the  $15.00  per  hour  access  charge. 
Therefore,  for  a  PTDL  in  Tier  I.  any 
usage  over  150  hours  is  free  to  the 
library.  But  if  a  PTDL  in  Tier  I  were  to 
not  use  at  least  150  hours,  the  PTO 
would  not  be  required  to  refund  the 
amount  of  the  subscription  fee  that  was 
not  used. 

APS-CSIR  at  the  Patent  Search  and 
Image  Retrieval  Facility  (PSIFR) 

The  costs  for  one  hour  terminal 
session  time  on  APS-CSIR  at  the  PSIRF 
include  license  fees  that  must  he  paid  to 
Chemical  Abstracts  Service  (CAS)  for  its 
proprietary  text  and  structure  search 
software.  It  is  estimated  that  40  percent 
of  the  terminal  time  will  be  used  for  text 
searching,  which  requires  the  search 
software  from  CAS. 

Other  costs  are  included  for  a  portion, 
projected  at  2.25  percent,  of  the  lea«5e  of 
a  computer  mainframe  for  memory 
storage  purposes;  additional  personnel 
for  the  PSIRF  and  the  Office  of 
Computer  and  Telecommunications 
Operations;  computer  acquisition, 
installation,  and  maintenance;  supplies 
and  equipment  dedicated  to  public  use; 


and  general  and  administrative 
overhead.  A  summary  of  the  costs  are 
listed  below. 

APS-CSIR  COST  OF  One  Hour  of 
Terminal  Session  Time  at  the 
Patent  Search  and  Image  Re- 
trieval Faciuty 


Cost  etenient 


Compensation  and  Benefits  

Additional   Hardware  and   Main- 
frame Ck>sts 

Software  (license  fee) 

Supply  Costs  

Installation  Costs  (anprtized) 

Subtotal 

Space  Costs 

General  &  Admin  Overtiead  @ 
12.2%  


Total  Cost  

Estimated  Annual  Usage  (hours)  . 

Unit  Cost  (per  hour) 

Rounded  Fee  Amount  (per  hour- 
prorated) 


Total  cost 


S250.8.13 

226.792 
25.000 
10.512 
25.366 


538.483 
41.759 

65.695 


645.937 

13,000 

49.68 

50.00 


A  comparison  of  existing  and  revised 
fee  amounts  is  included  as  an  Appendix 
to  this  notice  of  final  rulemaking. 

In  order  to  ensiue  clarity  in  the 
implementation  of  the  revised  fees,  a 
discussion  of  specific  sections  is  set 
forth  below. 

Discussion  of  Specific  Rules 

37  CFR  1.16    National  Application 
Filing  Fees 

Section  1.16.  paragraphs  (a),  (b),  (d). 
and  (f)-(i).  is  revised  to  adjust  fees 
established  therein  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  1.17    Patent  Application 
Processing  Fees 

Section  1.17.  paragraphs  (b)-{g)  and 
(m),  is  revised  to  adjust  fees  established 
therein  to  reflect  fluctuations  in  the  CPI. 

Section  1.17,  paragraphs  (j),  and  (n)- 
(p).  is  revised  to  adjust  fees  established 
therein  to  recover  costs. 

37  CFR  1.18    Patent  Issue  Fees 

Section  1.18.  paragraphs  (a)-(c),  is 
revised  to  adjust  fees  estabUshed  therein 
to  reflect  fluctuations  in  the  CPI. 

37  CFR  1.20    Post-issuance  Fees 

Section  1.20,  paragraphs  (c),  (i)(l). 
and  (j),  is  revised  to  adjust  fees 
established  therein  to  recover  costs. 

Section  1.20,  paragraphs  (e)-{g),  is 
revised  to  adjust  fees  established  therein 
to  reflect  fluctuations  in  the  CPI. 

37  CFR  1 .21    Miscellaneous  Fees  and 
Charges 

Section  1.21  is  amended  to  remove 
paragraph  (p). 
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37  CFR  1.445    Internationa] 
Application  Filing,  Processing,  and 
Search  Fees 

Section  1.445,  paragraph  (a),  is 
revised  to  adjust  the  fees  authorized  by 
35  U.S.C.  376  to  recover  costs. 

37  CFR  1 .482    International 
Preliminary  Examination  Fees 

Section  1.482,  paragraphs  (a)(1)  and 
(a)(2)(ii),  is  revised  to  adjust  the  fees 
authorized  by  35  U.S.C.  376  to  recover 
costs. 

37  CFR  1.492    National  Stage  Fees 

Section  1.492,  paragraphs  (a),  (b)  and 
(d),  is  revised  to  adjust  fees  established 
therein  to  reflect  fluctuations  in  the  CPI. 

Response  to  Comments  on  the  Rules 

Patent  Fee  Increase 

A  nntiv,e  of  proposed  rulemaking  to 
adjust  patent  fees  was  published  in  the 
Federal  Register  on  May  27, 1994.  at  59 
FR  27519.  and  in  the  Official  Gazette  on 
June  7, 1994.  at  1163  OG  14. 

A  pubHc  hearing  was  held  on  June  28, 

1994.  Three  comments  were  received 
and  considered  in  adopting  the  rules  set 
forth  herein. 

Comments:  The  respondents, 
although  not  objecting  to  the  three 
percent  fee  increase,  strongly  oppose 
any  fee  increase  for  the  purpose  of 
making  up  patent  fee  surcharge  money 
that  is  being  withheld  from  the  PTO. 
The  respondents  support  the 
Administration's  proposal  to  ensure  that 
all  user  fees  assessed  by  the  PTO  are 
used  exclusively  by  the  PTO. 

Response:  The  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  requires  the  PTO,  in  fiscal  year 

1995,  to  collect  $107  million  in  patent 
fee  surcharges  and  to  deposit  these 
collections  to  the  Patent  and  Trademark 
Office  Fee  Surcharge  Fund.  In  the  past. 
Congress  has  only  appropriated  part  of 
these  deposits  back  to  the  PTO.  Deposits 
not  made  available  to  the  Office  reside 
in  the  Fund.  To  date,  the  reserve  in  the 
Fund  is  slightly  in  excess  of  $35 
million.  For  fiscal  year  1995,  the  PTO 
requested  that  all  patent  fees  be 
provided  directly  to  the  Office,  thereby 
eliminating  reliance  on  appropriations 
from  the  Fee  Surcharge  Fund.  This 
language  will  not  be  enacted.  The  House 
of  Representatives  has  recommended 
that  an  additional  $18.7  million  in 
patent  fee  siircharges  not  be  made 
available  to  the  Office  in  fiscal  year 
1995.  Final  action  on  the  1995 
appropriations  bill  is  pending.  The 
Administration  does  not  propose  to 
increase  patent  fees  in  fiscal  year  1995 
other  than  the  increase  that  reflects  . 


fluctuations  in  the  Consumer  Price 
Index. 

Collection  of  the  Fee  for  Access  to  APS- 
Text  at  the  PTDLs 

A  fee  for  access  to  APS-Text  at  a 
PTDL  was  set  in  the  final  rule  package 
published  in  the  Federal  Register  on 
August  21, 1992  (57  FR  38189).  The 
final  rule  became  effective  October  1 , 
1992.  On  that  date,  the  fee  took  effect 
but  collection  was  immediately 
suspended  by  the  Commissioner  to 
provide  additional  time  to  sohcit  input 
from  the  private  sector  on  alternative 
collection  methods,  and  other  options 
for  accessing  patent  search  and  retrieval 
in  the  Libraries. 

The  Office  received  six  comments. 

Comment:  Two  respondents  stated 
that  many  of  the  PTDLs  already  have 
considerable  experience  in  collecting 
fees  for  access  to  on-line  patent  and 
trademark  services  provided  by  private 
sector  vendors.  They  suggested  tliat 
mechanisms  already  in  place  could  be 
adapted  to  the  collection  of  fees  for 
PTO-provided  services. 

These  respondents  also  suggested  that 
the  PTO  procure  access  for  the  PTDLs 
to  private  sector  on-line  patent  and 
trademark  services,  using  a  Federal 
procurement  mechanism,  such  as 
Fedlink. 

Response:  The  PTO  encourages  the 
PTDLs  to  provide  a  variety  of  patent  and 
trademark  services  for  their  patrons. 
However,  the  PTDLs  are  not  requL-«d  to 
provide  access  to  private  sector  on-line 
services,  and  the  PTO  can  only  provide 
support  and  training  to  the  PTDLs  for 
products  and  services  it  develops. 

In  the  case  of  APS  access, 
participation  on  the  part  of  the  PTDLs 
will  be  voluntary.  With  respect  to  other 
services,  the  PTDLs  will  make  the 
decision  as  to  which  ones  best  fit  the 
needs  of  their  user  communities. 
Fedhnk.  which  provides  on-line 
services  to  Government  agencies,  cannot 
extent  its  charter  to  include  the  PTDLs. 

Under  the  proposed  subscription 
method,  libraries  should  develop 
pohcies  and  procedures  which  best  suit 
their  particular  circumstances. 

Comment:  One  respondent  suggested 
that  the  access  to  APS  be  expanded 
beyond  the  PTDLs.  with  a  small  fee  for 
general  use.  and  discounted  fees  for 
independent  inventors  and/or  off-peak 
usage. 

Response:  At  this  time,  allowing 
direct  access  by  the  pubUc  would 
impact  internal  PTO  operations.  Access 
at  PTDLs  will  ensure  usage  in  a 
controlled  environment,  where  end- 
users  will  have  access  to  knowledge  and 
skills  of  trained  librarians. 


Comment:  One  respondent  suggested 
that  the  PTO  permit  voluntary 
participation  by  the  individual  PTDLs. 

Response:  Participation  on  the  part  of 
the  PTDLs  will  be  voluntary.  The  level 
of  participation  by  the  PTDLs  will  not 
affect  their  relationship  with  the  PTO  in 
any  manner. 

Comment:  One  respondent  suggested 
that  the  PTO  provide  access  to  APS-Text 
on  a  subscription  basis.  This  method 
would  set  a  fee  for  anticipated  usage 
over  a  determined  period  of  time. 

Response:  The  PTO  will  provide 
access  to  APS-Text  to  the  PTDLs  on  an 
annual  subscription  basis.  All  of  the 
libraries  will  have  the  option  of 
subscribing.  Each  hbrary  that  chooses  to 
subscribe  will  estabhsh  a  poficy  for 
providing  the  public  with  access  to 
APS-Text. 

Comment:  One  respondent  suggested 
that  the  PTO  set  up  a  system  that  allows 
users  to  input  credit  or  debit  card 
numbers. 

Response:  Currently,  the  PTO  is 
studying  this  collection  option.  The 
current  equipment  in  use  does  not  allow 
access  via  a  credit  or  debit  card.  This 
option  may  be  feasible  in  the  near 
future. 

Other  Considerations 

This  final  rule  change  is  in  conformity 
with  the  requirements  of  Executive 
Order  12612.  and  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501. 
et  seq.  There  are  no  information 
collection  requirements  relating  to  these 
patent  fee  rules.  This  final  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 

The  PTO  has  determined  that  this 
final  rule  change  has  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outhned  in  Executive 
Order  12612. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
final  rule  change  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act.  Pub.  L.  96-354).  The 
final  rule  change  increases  fees  by 
changes  in  the  CPI  as  authorized  by  35 
U.S  C.  41(f)-  The  principal  impact  of  the 
major  patent  fees  has  already  been  taken 
into  account  in  35  U.S.C.  41(h),  which 
provides  small  entities  with  a  50- 
percent  reduction  in  the  major  patent 
fees. 

List  of  Subiects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Inventions  and  patents. 
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Reporting  and  record  keeping 
requirements,  Small  businesses. 

For  the  reasons  set  forth  in  the 
preamble,  the  PTO  is  amending  title  37 
of  the  Code  of  Federal  Regulations, 
Chapter  1 ,  Part  1 .  as  set  forth  below. 


PART  1— RULES  OF  PRACTICE  IN 
PATEMT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 


Authority:  35  U.S.C  6,  unless  otherwise 
noted. 

2.  Section  1.16  is  amended  by  revising 
paragraphs  (a),  (b).  (d).  and  (f)  through 
(i)  to  read  as  follows: 

§1.16    National  application  flling  fees. 


(a)  Basic  fee  for  filing  each  application  for  an  original  patent,  except  design  or  plant  cases- 

By  a  small  entity  (S  1.9(f))  .■■... 

By  other  than  a  small  entity  ...''"''"'"'""''". 

(b)  In  addition  to  the  basic  filing  fee  in  an  original  appUcaUon.  for 'filing  or  iater  presentation  "of  each  i 

6XC0SS  OI  3 1 

By  a  small  entity  (§  1.9(f)) 

By  other  than  a  small  entity „ I!.."!!!!!."!!!!" ', " 

•  •  '  .  .  . 

(d)  In  addition  to  the  basic  filing  fee  in  an  original  application,  if  the  application  contains,  or  is  amended  to  contain   a 
multiple  dependent  claim(s),  per  application: 

By  a  small  entity  (§  1.9(f)) 

By  otlier  than  a  small  entity ._. "  ! 

nf  the  additional  fees  required  by  paragraphs  (b).  (c).  and  w'ofihi^'^ion^'not^di^'mt^g'^o^^ 
of  the  clamis  for  which  the  additional  fees  are  due.  they  must  be  paid  or  the  claims  canceled  by  amendment  prior  to  the 
exp^tloD  of  the  time  period  set  for  response  by  the  Office  in  any  notice  of  fee  deficiency.) 

*  -1  •  -  .  .  .  ' 

(f)  For  filing  each  design  application:  -| 

By  a  small  entity  (S  1.9(f)) _ 

By  other  than  a  small  entity !!!.!!!!!.!!!!"! " "" 

(g)  Basic  fee  for  filing  each  plant  application:  .  J     """ 

By  a  small  entity  (S  1.9(f)) 1 

By  other  than  a  small  entity _ !"!."!!."!!!!!!!..!.!!!!. 

(h)  Basic  fee  for  filing  each  reissue  application:  

By  a  small  entity  (§  1.9(f)) „ ^ 

By  other  than  a  small  entity '.""1"""!!!.!!..!!!."!!!!!"."!!!!!^ " 

(i)  In  addition  to  the  basic  filitig  fee  in  a  reissue  appiication.'forfiiing  oriaterpreMnte^ 
which  is  in  excess  of  the  number  of  independent  claims  in  the  oricinal  patent 

By  a  small  entity  (§  1.9(f)) _ 

By  other  than  a  small  entity  !!.!"!"""!!!.!!!!!!!!."!!!! 


S365.00 
730.00 


38.00 
76.00 


120.00 
240.00 


150.00 
300.00 

245.00 
490.00 

365.O0 
730.00 


38.00 
76.00 


3.  Section  1.17  is  amended  by  revising  paragraphs  (b)  through  (g).  (j),  and  (m)  through  (p)  read  as  follows: 
§1.17    Patent  application  processing  fees. 


(b)  Extension  fee  for  response  within  second  month  pursuant  to  §  1.136(a) 

By  a  small  entity  (§  1.9(f)) 

By  other  than  a  small  entity  !.!!!!!!!!.!!"!.."!.™"""!1 

(c)  Extension  fee  for  response  within  third  month  pursuant  to  §  1.136(a)-  

By  a  small  entity  (§  1.9(f)) 

By  other  than  a  small  entity  !!!!!.!.!!!.!!."!!!!!!!!!! 

(d)  Extension  fee  for  response  within  fourth  month  pursuant  to  §  1  136(a)- 

By  a  small  entity  (§  1.9(f)) 

By  other  than  a  small  entity  !!!..!!!!."!.!!!!!! 

(e)  For  filing  a  notice  of  appeal  from  the  examiner  to  the  Bc>^  oif  PatenVApii^ais  anJinterfe^^^^ 

By  a  small  entity  (§  1.9(f}) _ 

By  other  than  a  small  entity  _ '"!!.."!!!"!!!!!!!!! 

(f)  In  addiUon  to  the  fee  for  filing  a  notice  of  appeal,  for  filing  a  brieHn  supMrt  ofan  apMai- 

By  a  small  entity  (§  1.9(f))  _  *^^ 

By  other  than  a  small  entity  !!!!""""!!"!!.!"."!"!!!"!"" 

'^U^S  (/'l3?  "  ^""^^^  ^°'  ^°  °™'  *'^"^*"^  ^^°'^  ^^"^  ^"d  of  Pat'entAplj^ais'andinterfe^ 

By  a  small  entity  §  1.9(f))  

By  other  than  a  small  entity  

I 

(j)  For  filing  a  petition  to  institute  a  public  use  proceeding  under  §  1.192 


(m)  For  filing  a  petition: 


IMI 


S185.00 
370.00 

435.00 
870.00 

680.00 
1,360.00 

i4aoo 

280.00 

140.00 
280.00 


120.00 
240.00 


1,390.00 
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(1)  For  revival  of  an  unintentionally  abandoned  application,  or 

(2)  For  the  unintentionally  delayed  payTnent  of  the  fee  for  issuing  a  patent, 
By  a  small  entity  (§  1.9(n)  

By  other  than  a  small  entity 

(n)  For  requesting  publication  of  a  statutory  invention  registration  prior  to  the  mailing  of  the  firs!  exarniners  a' tion  piirsii- 

ant  to  §  1.104 — S840.00  reduced  by  the  amount  of  the  application  basic  filing  fee  paid, 
(o)  For  requesting  publication  of  a  statutory  invention  registration  after  the  mailing  of  the  first  ex.-.nuncrs  a.  Uun  pursuant      ■ 
,  to  §1.104—51.690.00  reduced  by  the  amount  of  the  application  basic  fillrig  fee  ja;d 
(p)  For  submission  of  an  inforrriation  disclosure  statemer.t  under  §  197(f) 

4.  Section  1.18  i.s  revi.sed  tn  read  as  folln-.vs: 
§1.18    Patent  issue  fees. 

(a)  Issue  fee  for  issuing  each  origin.il  or  reissue  patent,  except  a  deSign  or  plaint  patent 

By  a  small  entity  (§1.9(0)  -. 

By  ofher  than  a  small  entity  .; ; 

(b)  Issue  fee  for  issuing  a  design  patent: 

By  .  '..nal!  entity  (§1  9(0)  

By  other  than  a  small  entity 

(c)  Issue  fee  for  issuing  a  plant  patent:  ■  . 

By  a  small  entity  (§1.9(0) .' ., ...„.....,.„.„. 

By  other  than  a  small  entity '""" 

5.  Section  1.20  is  amended  by  revising  paragraphs  (c).  (e)  through  (el  (i)(l),  and  (j)  to  read  as  follows: 
.§1.20    Post  issuance  fees. 
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f.U.S.OO 
1.210  W) 


1 1  a  («j 


Sf>nr.  (HI 

1.210  00 

210  0(1 

420  00 

.30:i,(KJ 

f.inrio 

(c)  FcJf  filing  a  request  for  reexamination  (§l,510ffi))      „ 

.  . 

(e)  For  maintaining  an  original  or  reissue  patent,  except  a  design  or  plant  pattnl,  bastd  on  an  application  filed  on  or  a.'^rpr 
December  12,  1980,  in  force  beyond  four  years,  the  fee  is  due  bv  three  vears  and  six  months  after  the  on">nal  EL'-a-t 

By  a  small  entity  (§1.9(0)  '. .". " 

By  other  than  a  small  entity  

(0  For  maintaining  an  original  or  reissue  patent,  except  a  design  or  plant  patent,  based  on  an  application  fled  on  or  after 
December  12,  1980,  in  force  beyond  eight  years:  the  fee  is  due  by  seven  vears  and  six  months  after  the  orieinal  erant 

By  a  small  entity  (§  1.9(0) " ". ... 

By  other  than  a  small  entity  

(g)  For  maintaining  an  original  or  reissue  patent,  except  a  design  or  plant  patent,  based  on  an  application  filed  on  or  after 
December  12,  1980,  in  force  beyond  twelve  vears:  the  fee  is  due  bv  eleven  vears  and  six  months  after  the  orieinal  arapt 

*    By  a  small  entity  (§  19(0)  '. ! 

By  other  than  a  small  entity  

•  •  .  . 

(i)  .   .   .  - 

(1)  unavoidable  .T. , 

*  *  •  *  • 

(j)  For  filing  an  application  for  extension  of  the  ter-r.  of  a  patent  (§  1.740)  

§1.21    [Amended] 

6.  Section  1.21  is  amended  by  removing  paragraph  (p). 

7.  Section  1.445  is  amended  by  revising  paragraph  (a)  to  read  as  follows: 

§1.445    International  application  filing,  processing  and  search  fees. 

(a)  The  following  fees  and  charges  for  international  applications  are  established  b\  the  Commissioner  under  the  authority 
of  35  U.S.C  376: 

(1)  A  transmittal  fee  (see  35  U.S.C.  361(d)  and  PCT  Rule  14) 

(2)  A  search  fee  (see  35  U.S.C.  361(d)  and  PCT  Rule  16)  where: 

(i)  No  corresponding  prior  United  States  national  application  with  basic  filing  fee  has  be«n  filed  

(ii)  A  corresponding  prior  United  States  national  application  with  basic  filirg  fee  has  been  filed   

(3)  A  supplemental  search  fee  when  required,  per  additional  invention 


S2  /)20.00 


480  00 
96OO0 


965  00 
1  930  CO 


1.4.S0.(K) 
2.900  fX) 


♦•40.(.K) 


1  O.'lO.fX) 


S210.00 

64000 
420  00 
180  00 


8.  Section  1.482  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)(ii) 
to  read  as  follows: 


§  1 .462    International  preliminary 
examination  fees. 

(a)   *    *    • 
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(1)  A  preliminary  examinatioa  fee  is  due  on  filing  the  Demand: 

^'\ru!!?c*!!.^*o'^'".°°"l.'^  ^J*' S'  ^°'^  '"  §  1.445(a)(2)  has  been  paid  on  the  international  application  to  the 
f.,  wl       T",  Patent  and  Trademark  Office  as  an  International  Searching  Authority,  a  preliminary  exmiination  fee  of 
(li)  Where  the  International  Searching  Authority  fbt  the  international  application  was  an  authority  other  than  the  Unit- 
ed States  Patent  and  Trademark  Offfice.  a  preliminary  examination  fee  of 

fii)  Where  the  International  Searching  Authority  for  the  international  application  was  an  authority  other  than  the  Unit- 
ed states  Patent  and  Trademark  Office „ 

•      I  • 

9.  Section  1.492  is  amended  by  revising  paragraphs  (a)  (1)  through  (5).  (b).  and  (d)  to  read  as  follows: 
§1.492    National  stage  fees. 


$400.00 
690.00 

240.00 


(a)  *  •  • 

(1)  Where  an  international  preliminary  examination  fee  as  set  forth  in  §  1.482  has  been  paid  on  the  international  applica- 
tion to  the  Untied  States  Patent  and  Trademark  Office:  "HP"*-" 
By  a  small  entity  (§  1.9(f)) 

By  other  than  a  small  entity  !"!!!"!!"!!!"!  ' 

(2)  Where  no  international  preliminary  examination  ffee'  as  set  forth'Yn  Vl.482  has  b^'n  paid  to  the 
!^i,>^rlT^K    n'*;^"c.°f  i"**™'^'""*! J«^h  f^  as  set  forth  in  §l.445(a)(2^  has  been  paid  on  the  international 
application  to  the  United  States  Patent  and  Trademark  Office  as  an  International  Searching  Authority 

By  a  small  entity  (§  1.9(f)) ^  ' 

By  other  than  a  small  entity  ""!."!!!"!.!!!!."!!!!!!! ' 

(3)  Where  no  international  preliminary  examiaation  fte  as  set  fo"rth'in"§i."482ha8  b^n  paidai^^^ 

fJS!  ^°^  '°  S  1.445(a)(2)  has  been  paid  on  the  international  application  to  the  United  States  Patent  and  Trade- 
mark Uiiice: 

By  a  small  entity  (§  1.9(f))  _ ^ 

By  other  than  a  small  entity  „ !!..!!!!!."!!!"!""!!" 

(4)  Where  an  international  preliminary  examination  fbeas  set  forth  in  §1.482  hM'"i^'n|»idto"i'eU^^^^^ 

and  Trademark  Office  and  the  international  preliminary  examination  report  states  that  the  criteria  of  novelty.  Inventive 
step  non-obviousness),  and  Industrial  applicability,  as  defined  in  PCT  Article  33  (1)  to  (4)  have  been  satisfied  for  all 
toe  Claims  presented  in  the  application  entering  the  national  stage  (see  §  1  496(b))- 

By  a  small  entity  (S  1.9(f)) „ _ _. 

By  other  than  a  small  entity  ~ ".!!!!"!!!!."."!!]"H"i!""".'].". 

(5)  WhOTe  a  se^h  report  on  the  international  application  has  b^n  prejjared  by'tiie  E^'p^'an  Pa'tenToffi^^^^^ 

U08O  rBlODI  (JtllCOl  ~ 

By  a  small  entity  (51.9(f)) 

By  other  than  a  small  entity  !,..!..."!!!™..".!!!!."!!"!!!!!!!!!!!!!!!.!" 

^^  's'llSian  e°nU  "  K***^  1?"°""'  *»«•  ^°^  ^ling  or  later  presentation  of  "each  indeiiindentd^^^^  "" 

By  other  than  a  small  entity  i] !C!"!!!!!!!!!!!!!!!."!!!!.!!!^!i " 

^*^clSm'(s)**'"Ta'°  liStiS*''  °^**°"°'  ^^"  '^  '^^  «PP'ia»tio"  contains,  or  is  amended  to  contain,  a  multiple  dependent' 

By  a  small  entity  (§  1.9(f)) 

Byother  than  a  small  entity  I...™""!!!!!!!."!!!!!!.!"!!!!!!!! 


Dated:  August  18, 1994. 
Bmoe  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Tmdemarks. 

Appendix  to  This  Final  Rule 

NotK  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A.— Comparison  of  Existing  and  Revised  Fee  Amounts 


37CFR 
Section 


1.16(a) 
1.16(a) 
1.16(b) 
1.16(b) 
1.16(c) 


Description 


Basic  Filing  Fee  

Basic  FIHng  Fee  (Small  Entity)  

IndepefxJent  Claims 

IndepefxJent  Claims  (Small  Entity) 
Claims  in  Excess  ftf  20 


OcXober 
1993 


$710 

355 

74 

37 

22 


$330.00 
660.00 


365.00 
730.00 


490.00 
980.00 


46.00 
92.00 


425.00 
650.00 

38.00 
76.00, 


120.00 
240.00 


October 
1994 


$730 

365 

76 

38 

(') 
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37CFR 
Section 


■16(c)  _. 

.16(d) 

.16(d)  ........ 

•16(e) 

-16(e) 

.16(f) 

.16(f) 

.16(g)  

.16(g) 

.16(h)  

.16(h)  „ 

.16(i)  ..._'.„_ 

-16(i)  

.16(j)  ..„ 

.16(1)  

.17(a)  

.17(a) 

.17(b)  

.17(b) 

.17(0  

.17(c)  

.17(d)  

.17(d)  

.17(e)  

.17(e) 

.17(f)  

.17(f)- .._ 

.17(g)  ...._... 

.17(g) 

•17(h) 

.17(h)  „ „ 

.17(h)  -. 

.17(h)  

.17(h)  

•17(h) 

.17(h)  

.17(h)  

.17(h)  

•17(h)  

.17(h)  ._.„. 

.17(h)  

1.20(b)  

•17(h)  

.17(i)(1)  .„... 

•17(i)(1) 

.17(0(1)  -.. 

•17(i)(1) 

.17(i)(1)  ...... 

.17(0(1)  — 

■17(i)(1) 

.17(0(1)  ...„. 

17(0(1) 

•17(0(1) 

17(0(1)  — 

•17(0(1) 

.17(0(1)  

.17(0(2)  „.„. 

•17(j)  ...„ 

■17(k)  

■t7(t)  ; 

•17(1)  

.17(m) 

•17(m) 

•17(n)  

■17(0)  

-17(p)  

•1B(a)  

•18(a)  

•18(b)  

18(b) 

18(0)  


Description 


Oaims  in  Excess  of  20  (SnaM  Entity)  

Multiple  Dependent  Claims 

Multiple  Dependent  Claims  (Small  Entity)  . 

Surcharge— Late  Filing  Fee  ._ 

Surcharge— Late  FIBng  Fee  (Small  Entity) 

Design  Filing  Fee „ 

Design  Filing  Fee  (Small  Entity)  

Plant  Filing  Fee 

Plant  Filing  Fee  (Small  Entity) 

Reissue  Filing  Fee 

Reissue  Filing  Fee  (Smal  Entty)  

Retesue  Independent  Clavns 


Reissue  Independent  Claims  (Small  Entity) 

Reissue  ClaiiTts  in  Excess  of  20 

Reissue  Claims  in  Excess  of  20  (Small  Entity)  ..„ 

Extensiorv— First  Month 

Extension— First  Month  (SmaH  Entity)  _ 

Ejrtension— Second  Month  _. 

Extensiotv-Second  Month  (Smafl  Entity) „... 

Extension— Third  Month  ....„ „ „ 

Extenslofv-Third  Month  (SmaB  Entty) 

Extension— Fourth  Month  

Extension— Fourth  Month  (SmaB  Entity) 

Notice  of  Appeal  _ .. 

Notice  of  Appeal  (SmaB  Enttty) 

Fling  a  Brief „ 

Flng  a  Brief  (Small  Entity)  „ 

Request  for  Oral  Hearing 

Request  for  Oral  Hearing  (SmaB  Entty) 

Petition— Not  All  InventorB ... 

Petition— Correction  of  Invontorahip 

Petition— Decision  on  Questions 

Petition— Suspend  Rules  ^, 

Petitior>— Expedited  License _. 

Petition— Scope  of  License 

Petition — Retroactive  License  _ 

Petition— Refusing  Mainterunoe  Fee 

Petltiorv- Refusing  Maintenance  Fee— Expired  Patent 

Petition — Interference  .._ 

Petitiorv- Reconsider  Interference 

Petition— Late  Filing  of  Interference  

Petitiorv- Correction  of  Inventorship 

Petition— Refusal  to  Publish  SIR  

Petition — For  Assigr>ment  , .„—._. 

Petitiorv— For  Application  . ... 

Petition — Late  Priority  Papers 

Petitiorj— Suspend  Action  _ 

Petition— Divisional  Reissues  to  Issue  Separately 

Petition— For  Interference  Agreement 

f*etitior>— Amerxlment  After  Issue 

Petition— Withdrawal  After  Issue 

Petition— Defer  Issue 

Petition— Issue  to  Assignee . 

Petition— Accord  a  Flii^  Date  Under  §  l  .53 

Petition— Accord  a  FiUng  Date  Under  §1.60 

Petition— Accord  a  Fling  Date  Under  §  1.62 „... 

Petitiorv- Make  Application  Special  

Petition— Pul)6c  Use  Proceeding 

NorvErtglish  Specification  „ 

Petitior>— Revive  At>andoned  AppI 

Petition— Revive  Abandoned  AppL  (Smafl  Entity) 

Petitioo— f^evive  Unintentionally  Abarxloned  AppI 

Petition— Revive  Unintent  Abandoned  AppI.  (SmaB  Entity)  ... 

SIR — Prior  to  Examiner's  Action _ 

SIR — After  Examiner's  Action 

Sutxnission  of  an  Information  Disclosure  Statement  (§1.97) 

Issue  Fee „ 

Issue  Fee  (SmaB  Entity)  

Design  Issue  Fee _«..„. 

Design  Issue  Fee  (SmaH  Entity) 

Plant  Issue  Fee _ 


October 
1993 


11 

230 

115 

130 

65 

290 

145 

480 

240 

710 

355 

74 

37 

S2 

n 

110 

55 

360 

180 

840 

420 

1.320 
660 
270 
135 
270 
135 
230 
115 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 

1,350 

130 

110 

55 

1,170 
585 
820 

1,640 
200 

1.170 
585 
410 
205 
590 


October 
1994 


(') 

240 

120 

(') 

(') 

300 

150 

490 

245 

730 

365 

76 

38 

(') 

(') 

(') 

(') 

370 

185 

870 

435 

1,360 

680 

280 

140 

280 

140 

240 

120 

(') 

(') 

V) 

V) 

(') 

n 

V) 

o 

V) 

(•) 
(') 
(') 
(') 
(') 
(') 
(') 
(') 
(') 

V) 
V) 

(') 
('» 
(•) 
<n 
{') 
<') 
(') 

1.390 
CI 

<') 

(') 

1,210 
605 
840 

1,690 
210 

1,210 
605 
420 
210 
610 
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APPENDIX  A.— Comparison  of  Existing  and  Revised  Fee  Amounts— Continued 


37CFR 
Section 


1.18(c)  

1-19(a)(1)(i)  . 
1.l9(a)(l)(il) . 
1.19(a)(i)(iii) 

1  ■19(a)(2) 

1.19(a)(3)(i)  . 
1.19(b){1)(i)  . 
1.19(b)(1)(i)  . 

1.19(b)(2) 

1.19(b)(3) 

1.19(b)(4) 

1.19(c)  

1.19(d)  

1.19(e)  

1.19(0 

1.19(g) 

1.19(h) 

1.20(a)  

1.20(c)  

1.20(d)  

1.20(d)  

1.20(e) 

1.20(e)  

120(f)  

1.20(f)  

1.20(g)  

1.20(g)  

120(h)  

1.20(h)  

1.20(i)(1)  ....... 

1.20(0(2) 

12O0)  

1-21  (a)(1) 

1.21(a)(2) 

1.21(a)(3) 

1.21(a)(4) 

1.21(a)(4) 

1.21(aH5) 

1.21(a)(6) 

1.21(b)(1) 

121(b)(2) 

121(b)(3) 

121(c)  

121(d)  

1.21(e)  

1.21(g)  

1.21(h)  

1.21(1)  

1.2l(j)  

121(k)  

121(k)  

121(k)  

121(1)  

121(m)  

121(n)  

121(0)  

1.24  

1296  

1.445(a)(1)  .... 

1.445(a)(2)(i) 

1.445(a)(2)(ii) 

1.445(a)(3)  .... 

1.482(a)(l)(l) 

1.482(a)(1)(ii) 

1.482(a)(2)(i) 

1.482(a)(2)(ii) 

1.492(a)(1) 

1.492(a)(1) 

1.492(aj(2) 

1.492(a)(«) 

1.492(a)(3) 


i 


Description 


Plant  Issue  Fee  (Small  Entity)  

Copy  of  Patent ''!!."^1.' 

Patent  Copy— Expedited  Local  Sen/ice  ...: .""""Z 

Patent  Copy  Ordered  Via  EOS— Expedited  Service 

Plant  Patent  Copy 

Copy  of  Utility  Patent  or  SIR  in  Color 

Certified  Copy  of  Patent  Application  as  Filed „ 

Certified  Copy  of  Patent  Application  as  Filed.  Expedited  

Cert  or  Uncert  Copy  of  Patent-Related  File  Wrapper/Contents 

Cert,  or  Uncert.  Copies  of  Office  Records,  per  Document 

For  Assignment  Records,  Abstract  of  Title  and  Certification  .... 

Library  Service 

List  of  Patents  in  Subclass 

Uncertified  Staternent— Status  of  Maintenance  Fee  Payment  .. 

Copy  of  Non-U. S.  Patent  Document  

Comparing  and  Certifying  Copies,  Per  Document,  Per  Copy  ... 

Duplicate  or  Con^acted  Filing  Receipt 

Certificate  of  Correction  

Reexamination  

Statutory  Disclaimer 

Statutory  Disclaimer  (Small  Entity)  "!!!!!!!!!!!! 

Maintenance  Fee— 3.5  Years  

Maintenance  Fee— 3.5  Years  (Small  Entity) 

Maintenance  Fee — 7.5  Years 

Maintenance  Fee— 7.5  Years  (Small  Entity)  ....!".!!!!" 

Maintenance  Fee — 11.5  Years  

Maintenance  Fee— 11.5  Years  (Small  Entity) 

Surcharge— Maintenance  Fee— 6  Months  

Surcharge — Maintenance  Fee— 6  Months  (Small  Entity) 

Surcharge — Maintenance  After  Expiration — Unavoidable  

Surcharge — Maintenance  After  Expiration — Unintentional 

Extension  of  Term  of  Patent  

AdmisskDn  to  Examination  

Registration  to  Practice !!!."".."!! 

Reinstatement  to  Practice ".. 

Certtfkiate  of  Good  Standing 

Certificate  of  Good  Standing,  Suitable  Framing  ".'"ZZ 

Review  of  Decision  of  Director,  OED 

Regrading  of  Examination  

Establish  Deposit  Account "... 

Servtee  Charge  Belovi^  Minimum  Balance  

Service  Charge  Below  Minimum  Balance  

Filing  a  Disclosure  Document 

Box  Rental  „ "..'ZZ. 

International  Type  Search  Report 

Setf-Senflce  Copy  Charge  .-; 

Recording  Patent  Property  ZZZZZZ'^. 

Publication  in  the  OG 

Labor  Charges  for  Services 

Unspecified  Other  Sendees  ...ZZ'Z 

Terminal  Use  APS-TEXT  by  the  PTDL's ..... 

Terminal  Use  APS<;SIR  

Retaining  Atiandoned  Application 

Processing  Returned  Checks  .ZZZ. 

Handing  Fee — Incomplete  Application  

Tenninal  Use  APS-TEXT [.[ 

(Coupons  for  Patem  and  Trademark  Copies ...... 

Handing  Fee— Withdrawal  SIR 

Transmittal  Fee  

PCT  Search  Fee— No  U.S.  Application ZZZZZ^. 

PCT  Search  Fee— Prior  U.S.  Application 

Supplemental  Search ZZZZ. 

Preliminary  Exam  Fee  ".ZZ". 

Preliminary  Exam  Fee 

Additional  Invention 

Additional  Invention ZZZ. 

Preliminary  Examining  Auttwrtty  .Z. 

Preliminary  Examining  Auttwrity  (Small  Entity) 

Searching  Authority , ' ... 

Searching  Authority  (Small  Entity) 

PTO  Not  ISA  nor  IPEA  


October 

October 

1993 

1994 

295 

305 

3 

D 

6 

V) 

25 

V) 

12 

V) 

24 

D 

12 

(') 

24 

D 

150 

V) 

25 

V) 

25 

(') 

50 

(') 

3 

D 

10 

(') 

25 

(') 

25 

V) 

25 

(') 

100 

V) 

2,250 

2,320 

110 

(') 

55 

(') 

930 

960 

465 

480 

1.870 

1 ,930 

935 

965 

2,820 

2,900 

1.410 

1,450 

130 

V) 

65 

(') 

620 

640 

1,500 

1,000 

1,030 

300 

D 

.  100 

15 

n 

10 

20 

V) 

130 

n 

130 

V) 

10 

V) 

25 

V) 

25 

n 

10 

n 

50 

V) 

40 

n 

.25 

V) 

40 

n 

25 

V) 

30 

V) 

(*) 

V) 

70 

{^) 

— 

50 

130 

V) 

50 

V) 

130 

V) 

40 

V) 

3 

■  V) 

130 

V) 

200 

210 

620 

640 

410 

420 

170 

180 

450 

460 

670 

690 

140 

n 

230 

240 

640 

660 

320 

330 

710 

730 

356 

365 

950 

98Q 

IMI 
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1 .492(a)(3) . 
1.492(a)(4). 
1.492(a)(4). 
1.492(a)(5). 
1.492|a)(5). 

1.492(b)  

1.492(b)  

1.492(c)  

1.492(c)  

1.492(cl)  

1.492(d)  

1.492(e)  

1.492(e)  ..... 

1.492(f)  

2.6(a)(1) 

2.6(a)(2) 

2.6(aH3)..„. 

2.6(a)(4) 

2.6(a)(5) 

2.6(a)(6) 

2.6(a)(7) 

2.6(a)(8) 

2.6(a)(9) 

2.6(a)(10) .... 
2.6(a)(11).„ 
2.6(a)(12) .... 
2.6(a)(13)  _., 
2.6(a)(14) ... 
2.6(a)(15).... 
2.6(a)(16)  .... 
2.6(a)(17) .... 
2.6(a)(18)  ... 
2.6(a)(19)  ... 
2.6(b)(1)(i)  .. 
2.6(b)(1)(ii)  ., 
2.6(b)(1)(iii) 
2.6(b)(2)(l)  ., 
2.6(b)(2)(ii) .. 

2.6(b)(3) 

2.6(b){4)(i)  .. 
2.6(b)(4)(l) .. 
2.6(b)(5)  _.... 

2.6(b)(6)  .....; 

2.6(b)(6) .._.. 
2.6(b)(7) .._.. 
2.6(b)(8) ...... 

2.6(b)(9) ...... 

2.6(b)(10) .... 

2.6(b)(11).... 


37CFR 
Section 


Description 


PTO  Not  ISA  norlPEA  (Small  Entity)  „ 

Oaims-^PEA  „ ... 

Oakva-iPEA  (Smal  Entity) „ 1 

Filing  with  EPO/JPO  Search  Report _ 

Filing  with  EPO/JPO  Search  Report  (Small  Entity) 

Claims— Extra  Individual  (Over  3)  _ 

Claims— Extra  Individual  (Over  3)  (Small  Entity)  

Oaims— Extra  Total  (Over  20)  „_ 

Claims— Extra  Totatf  (Over  20)  (SmaM  Entity) 

Claims— Multiple  Dependents 

Claims— Mi*ipte  Dependents  (Small  Entity) 

Surcharge 

Surcharge  (Small  EnWy) "...!!"!!!!!!! 

English  Translation— After  20  Months 

Application  for  Registration,  Per  Class 

Amendnrwrt  to  AHege  Use,  Per  Class 

Statement  of  Use.  PerOass „ „ 

Extension  for  Fiing  Statement  of  Use,  Per  Ctass 

AppBcation  for  Renewal,  Per  Ctass _ 

Surcharge  for  Late  Renewal,  Per  Class 

PubBcation  of  Mark  Under  §  12(c),  Per  Class 

Issuing  New  Certificate  of  Registration  

Certificate  of  Correction  of  Registranrs  Error  . 

F*ng  Disclaimer  to  Registration 

Fung  Amendnf)ent  to  Registration  

Filing  Affidavit  Under  Section  8,  Pbt  Ctass 

Fling  Affidavit  Under  Section  15.  Per  Ctass  „ 

F*ng  Affidavit  Under  Sections  8  &  15.  Per  Ctass 

Petitions  to  the  Commissioner  .... 

Petition  to  Cancel.  Per  Class  .„ 

Notice  of  Opposition.  Per  Class  .„ 

Ex  Parte  Appeal  to  the  TTAB,  Per  Oass 

OivWng  an  Application.  Per  New  Application  Created  

Copy  of  Registered  Martc _ „ 

Cojjy  of  Registered  Mark,  ExpedHed „ 

Copy  of  Registered  Martc  Ordered,  Via  EOS,  Expedited.  Svc 

Certified  Copy  of  TM  Application  as  Filed 

Certified  Copy  of  TM  AppKcabon  as  Fried,  Expedtod 

Cert,  or  Uncert.  Copy  of  TM-Flelated  Fie  Wrsa>erXk)ntents  . 

Cert.  Copy  of  Registered  Martc.  Title  or  Status 

Cert.  Copy  of  Registered  Martc  Title  or  Status— Expedited  ... 

Certified  or  Uncertified  Copy  of  TM  Records  

Recording  Tradenwuk  Property.  Per  MaiK  Per  Document 

For  Second  and  S«A»equenl  Maries  in  Same  Document 

For  Assignment  Records,  Abstracts  of  Title  and  Cert „ 

Tennlnal  Use  X-SEARCH _ 

Self-Service  Copy  Change  _.. 

Labor  Ctiarges  for  Services 

Unspecified  Other  Sennces : _. 
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(FR  Doc  94-20900  Filed  8-24-94;  8:45  am) 
BHJJNQ  COOE  3510-16-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
pD2-1-6552a:  FRL-6012-q 

Approval  and  Promulgation  of  State 
hnptementation  Plans:  Idaho 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Final  rule. 


SUMMARY:  Environmental  Protection 
Agency  (EPA)  approves  the  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Idaho  for  the  purpose  of 
bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  implementation  plan  was  submitted 
by  the  State  and  satisfied  certain  Federal 
requirements  for  an  acceptable  moderate 


nonattainment  area  PM-tO  SIP  for 
Pinehurst,  Idaho. 

DATES:  This  final  rule  will  be  effective 
on  October  24, 1994  unless  adverse  or 
critical  comments  are  received  by 
September  26,  1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston. 
Environmental  Protection  Agency.  1200 
Sixth  Avenue,  AT-082,  Seattle, 
Washington  98101. 
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Documents  which  are  incorporated  by 
reference  are  available  for  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Docket  and  Information 
Center,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  Copies  of  material  submitted 
to  EPA  may  be  examined  during  normal 
business  hours  at  the  following 
locations:  Environmental  Protection 
Agency.  1200  Sixth  Avenue.  Seattle. 
WA  98101,  and  the  State  of  Idaho 
Division  of  Enviroiunental  Quality,  1410 
N.  Hilton,  Boise,  ID  83720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Fry,  Environmental  Protection 
Agency,  1200  Sixth  Avenue.  AT-082, 
Seattle,  Washington  98101,  (206)  553- 
2575. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Shoshone  County,  Pinehurst, 
Idaho  area  was  designated 
nonattainment  for  PM-10  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  Clean  Air  Act,  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990 '  (see  56  FR  56694 
(November  6, 1991)  and  40  CFR  81.313 
(codified  air  quality  designation  for  the 
Pinehurst  area)).  The  air  quaUty 
planning  requirements  for  moderate 
PM-10  nonattainment  areas  are  set  out 
in  subparts  1  and  4  of  title  I  of  the  Act.z 
EPA  has  issued  a  "General  Preamble" 
describing  EPA's  preliminary  views  on 
how  EPA  intends  to  review  SIP's  and 
SIP  revisions  submitted  under  title  I  of 
the  Act,  including  those  State  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28. 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  this  rulemaking  action  on 
the  State  of  Idaho's  moderate  PM-10  SIP 
for  the  Pinehurst  nonattainment  area. 
EPA  is  applying  its  interpretations 
taking  into  consideration  the  specific 
factual  issues  presented.  Additional 


'Th«  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Public  Law 
No.  101-549. 104  Stat.  2399.  References  herein  are 
to  the  Clean  Air  Act,  as  amended  ("the  Act"  or 
"CAA").  The  Clean  Air  Act  is  codified,  as  amended 
In  the  U.S.  Code  at  42  U.S.C.  7401.  et  teq. 

'Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specifically  applicable  to  PM- 
10  nonattainment  araes.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  f»reamble"  and,  as  appropriate,  in 
today's  notice  and  supporting  information. 


information  supporting  EPA's  action  on 
this  particular  area  is  available  for 
inspection  at  the  address  indicated 
above. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
(those  areas  designated  nonattainment 
under  section  107(d)(4)(B))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  November 
15.1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10,  1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  pracdcable  but  no  later  than 
December  31,  1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationarj'  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area  (see  sections  172(c). 
188,  and  189  of  the  Act). 

States  with  initial  moderate  PM-10 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30.  1992  (see  section 
189(a)  of  the  CAA).  This  permit  program 
element,  also  known  as  the  New  Source 
Review  (NSR)  program,  was  submitted 
by  the  State  of  Idaho  on  May  17, 1994. 
EPA  notified  Idaho  in  a  June  10,  1994 
letter  to  the  Administrator  of  the  Idaho 
Division  of  Environmental  Quality  that 
the  NSR  program  submittal  was 
complete.  EPA  is  currently  in  the 
process  of  reviewing  the  NSR  program 
to  detenjiine  if  the  program  meets  the 
requirements  of  the  CAA.  EPA  intends 
to  take  action  on  Idaho's  NSR  program 
when  EPA  has  completed  its  review. 

In  addition,  states  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit  contingency 
measures  by  November  15,  1993.  which 
become  effective  without  further  action 
by  the  State  or  EPA  upon  a 
determination  by  EPA  that  the  area  has 


failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline  (see  section  172(c)(9) 
and  57  FR  13543-13544).  Contingency 
measures  for  the  Pinehurst  PM-10 
nonattainment  area  have  not  yet  been 
submitted  by  IDEQ.  A  findings  letter, 
dated  January  13. 1994,  was  mailed  to 
the  Governor  of  Idaho  which  informed 
him  that  the  State  had  failed  to  make  the 
required  PM-10  contingency  measures 
submittal  for  Pinehurst.  The  State  has 
until  July  13.  1995  to  correct  this 
deficiency  for  Pinehurst,  or  it  will  face 
Federal  highway  or  offset  sanctions  (see 
section  179  of  the  CAA  and  58FR  51270 
(October  1,  1993)). 

EPA  intends  to  take  action  on  the 
contingency  measures  for  the  Pinehurst 
PM-10  nonattainment  area  when  this 
requirement  is  submitted  or  intends  to 
impose  sanctions  in  the  event  this 
deficiency  is  not  corrected. 

II.  This  Action 

Section  1 10(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittal  (see  57  FR  13565-13566). 
In  this  action,  EPA  is  granting  approval 
of  the  plan  revision  submitted  to  EPA 
on  April  14. 1992.  EPA  has  determined 
that  the  submittal  meets  the  applicable 
requirements  of  the  Act.  with  respect  to 
moderate  area  PM-10  submittal. 

Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.3  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  has  also  determined  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  and  57  FR  13565). 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51. 
appendix  V.  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 


^Also  Section  172(c)(7)  of  the  Act  requires  thai 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(d)(2). 
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The  Idaho  Division  of  Environmental 
Quality  (IDEQ)  held  a  pubUc  hearing  on 
the  Pinehurst  PM-10  plan  on  January 
22. 1992  in  Pinehurst  and,  after  IDEQ 
reviewed  the  oral  testimony,  the  plan 
was  adopted  by  the  IDEQ  Administrator 
on  April  7, 1992.  The  submitted  plan 
was  received  by  EPA  on  April  14, 1992 
as  a  revision  to  the  SIP. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V.  A  letter  dated 
June  8, 1992  was  forwarded  to  the 
Administrator  of  IDEQ  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process.  In  this  action  EPA  is  approving 
the  State  of  Idaho's  PM-10  SIP 
submittal  for  the  Pinehvust  PM-10 
nonattainment  area. 

Since  the  Pinehurst  PM-10  SIP 
requirements  due  on  November  15,  1991 
were  not  submitted  by  that  date  as 
required  by  section  189(a)(2)(A)  of  the 
CAA,  EPA  made  a  ftnding,  pursuant  to 
section  179  of  the  Act,  that  the  State 
failed  to  submit  the  SIP  revision  and 
notified  the  Governor  in  a  letter  dated 
December  18, 1991  (see  57  PR  19906 
(May  8, 1992)).  EPA's  June  8. 1992 
determination  that  the  State  had  made 
a  complete  submittal  corrected  the 
State's  failure  to  submit  the  PM-10  SIP 
requirements  for  Pinehurst  due  on 
November  15,  1991  and,  therefore, 
terminated  the  18-month  sanctions 
clock  for  that  deficiency  under  section 
179  of  the  CAA. 

2.  .Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area  (see  section  110(a)(2)(K)  of  the 
CAA).  Because  the  submission  of  such 
inventories  is  necessary  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
submission  (see  57  FR 13539). 

The  base  year  emission  inventory 
(1988)  developed  for  the  Pinehurst 
nonattainment  area  identified  the  major 
sources  of  PM-10  concentrations  during 
24-hour  worst  case  winter  days  as 
residential  wood  combustion  (59%). 
fugitive  dust  (38%)  and  other  sources 
(3%).  Annual  emissions  for  1988  were 
residential  wood  combustion  (41%), 
fugitive  dust  (38%).  building 


construction  (18%)  and  other  sources 
(3%). 

EPA  is  approving  the  emissions 
inventory  because  it  generally  appears 
to  be  accurate  and  comprehensive,  and 
provides  a  sufficient  basis  for 
determining  the  adequacy  of  the 
attainment  demonstration  for  this  area 
consistent  with  the  requirements  of 
sections  172(c)(3)  and  110(a)(2)(K)  of  the 
Clean  Air  Act.*  For  further  details  see 
the  Technical  Support  Document  (TSD). 

3.  RACM  (hicluding  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assiu^  that  RACM 
(including  RACT)  were  implemented  no 
later  than  December  10. 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  13560- 
13561). 

a.  Residential  Wood  Combustion 
Program.  Attainment  of  the  24-hour  and 
annual  standards  is  based  on  control 
strategies  designed  to  reduce  wood 
smoke.  Attainment  is  demonstrated 
through  the  establishment  of  a  voluntary- 
residential  wood  combustion 
curtailment  program,  wood  stove 
replacement  program  and  home 
weatherization  program.  The  specific 
control  measures  are  supported  and 
enhanced  through  an  aggressive  air 
pollution  public  awareness  program. 
More  details  regarding  these  control 
measures  are  as  follows: 

(1)  Episodic  Wood  Burning 
Curtailment  Program.  The  IDEQ  is  in 
charge  of  declaring  episodic  voluntar>' 
wood  burning  curtailments  in  the 
Pinehurst  nonattainment  area.  A 
voluntary  bum  ban  is  declared  when  24- 
hour  PM-10  levels  in  the  nonattainment 
area,  as  estimated  by  nephelometer.  are 
measured  to  exceed  100  ug'm'.  To  keep 
the  public  informed  regarding 
particulate  air  quality  levels,  a  24-hour 
PM-10  prediction  is  made  for  the 
Pinehurst/Silver  Valley  area  after  an 
IDEQ  meteorologist  calculates  lower 
atmospheric  stability  and  evaluates 
nephelometer.  upper  air  temperature 
sounding,  snow  cover,  surface 
temperature,  delta  temperature,  wind 
speed,  cloud  cover.  National  Weather 
Service  and  occasionally  commercial 
weather  service  data. 


♦The  EPA  issued  guidance  on  PM-10  err.issions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
amended  Act;  therefore.  EPA  may  continue  to  rely 
on  this  guidance  (sec  section  193  of  the  CAA). 


Wood  burning  advisories  are  made  in 
conjunction  ^^ith  the  air  quality  report 
and  are  issued  weekdays  and,  as 
necessary  on  weekends  and  hohdays.  by 
9  a.m..  from  November  1  through  the 
end  of  February.  The  advisory  is 
recorded  on  a  telephone  answering 
machine  for  both  die  public  and  media. 
When  a  voluntary  wood  burning 
curtailment  is  declared,  the  IDEQ 
directly  contacts  the  media  and 
conducts  radio  and  television 
interviews  to  pubUcize  the  existence  of 
a  bum  ban.  Voluntary  curtailment 
declarations  are  also  carried  routinely 
by  the  local  radio  station  and 
newspaper. 

IDEQ  requests  a  25  percent  emission 
reduction  credit  for  its  voluntary 
curtailment  program  in  the  Pinehurst 
nonattainment  area  during  24-hour 
worst  case  periods.  The  25  percent 
credit  is  greater  than  the  ten  percent 
generally  suggested  by  EPA  for 
voluntary  curtailment  programs.  The 
recommended  ten  percent  credit  is 
viewed  by  EPA  as  a  "starting  point  in 
assessing  the  effectiveness  of  residential 
wood  combustion  control  programs." 
However,  final  judgement  of  the  amount 
of  credit  to  be  granted  is  determined  by 
EPA's  regional  offices  based  on  the 
program  features  outlined  in  EPA's 
Guidance  Document  for  Residential 
Wood  Combustion  Emission  Control 
Measures.  September  1989,  (EPA-450/ 
2-69-015).  More  than  ten  percent  credit 
may  be  granted  based  on  the  program's 
effectiveness. 

IDEQ  cites  residential  wood  heating 
surveys  that  Were  conducted  in  the  Ada 
County /Boise  PM-10  nonattainment 
area,  that  indicate  a  43  percent 
effectiveness  rate  for  the  voluntary 
curtailment  program  in  that  part  of 
Idaho.  The  State  points  out  in  the 
Pinehurst  SIP  that  the  Pinehurst  City 
Council  adopted  a  resolution  (on 
November  11, 1991)  supporting  the 
curtailment  program  and  requesting  all 
Pinehurst  citizens,  except  those  who 
must  rely  on  wood  burning  as  their  sole 
source  of  heat,  to  not  bum  wood  during 
a  curtailment  episode.  Therefore,  the 
features  of  the  Pinehurst  curtailment 
program,  the  effectiveness  data  obtained 
from  Ada  Coimty/Boise  coupled  with 
the  demonstrated  local  support  for  the 
curtailment  program  by  the  leaders  of 
Pinehurst  is  the  basis  for  IDEQ's  25 
percent  emission  reduction  claim. 
According  to  IDEQ  calculations  this  25 
percent  reduction  is  equivalent  to  a  PM- 
10  emission  reduction  of  51.3  lbs/day 
and  a  24-hour  PM-10  ambient  reduction 
of  20  jig/m^. 

Based  upon  the  surveys  conducted  in 
Ada  County/Boise,  the  support  by 
Pinehurst  City  officials  and  the  recent 
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success  during  the  1992-1993  and 
1993—1994  wood  burning  seasons  in 
preventing  P\4-10  concentrations  from 
exceeding  the  24-hour  NAAQS,  EPA  is 
satisfied  that  at  least  a  25  percent 
emission  reduction  is  occurring  when 
voluntary  episodic  wood  burning 
curtailments  are  declared  in  Pinehurst. 
Therefore.  EPA  is  accepting  the  25 
percent  credit  claimed  for  this  control 
measure.  Further  description  of  this 
program  and  justification  for  EPA's 
action  is  set  out  in  the  TSD,  contained 
in  the  pubUc  record  corresponding  with 
this  action. 

(2)  Pubhc  Awareness  Program.  The 
wood  smoke  public  awareness  program 
for  the  Pinehurst/Silver  Valley  area 
plays  a  critical  role  in  ensuring  that  the 
residential  wood  combustion  program  is 
successful.  Public  awareness  of  the 
problems  associated  with  wood  smoke 
has  a  significant  effect  on  hbw  well  the 
different  components  of  the  wood 
smoke  control  program  are  accepted. 
IDEQ  has  utilized  the  following 
methods  to  promote  public  awareness 
about  the  wood  smoke  problem  in 
Pinehuist:  education  brochures  for  each 
household,  utility  bill  inserts, 
newspaper  articles — public  service 
announcements  (PSA's),  educational 
materials  for  elementary  schools, 
surveys  to  determine  the  level  of 
awareness  and  response  to  programs, 
radio  interviews,  radio  PSA's,  outreach 
to  wood  stove  dealers  and  wood/pellet 
fuel  outlets,  and  Speakers  Bureau 
through  service  clubs  and  community 
meetings.  IDEQ's  well-estabhshed 
public  awareness  program  was 
enhanced  in  1991,  when  $14,550  was 
awarded  by  the  Pacific  Northwest  and 
Alaska  Bioenergy  Program  to  provide 
wood  energy  education  in  Idaho's  Silver 
Valley  (which  includes  Pinehurst).  For 
the  1993-1994  and  1994-1995 
residential  heating  seasons,  a  wood 
stove  advocate  has  been  hired  by  IDEQ 
to  serve  as  an  information  outlet 
regarding  wood  stove  issues  and  also 
track  the  progress  of  reducing  wood 
stove  emissions. 

IDEQ  is  claiming  a  five  percent  credit 
for  the  Pinehiu^  wood  smoke  public 
awareness  program.  This  credit  is  based 
upon  the  increased  effectiveness  of  the 
public  awareness  program  since  1991, 
the  fact  that  Pinehurst  is  a  small  town 
(population  1.722  in  1990}— which 
makes  it  relatively  easy  to  keep  in 
contact  with  the  citizens,  and  the  fact 
that  IDEQ  has  hired  a  Pinehurst  wood 
stove  advocate  to  work  on  increasing  the 
public's  awareness  of  the  availability  of 
cleaner-burning  residential  heating 
devices. 

Considering  IDEQ's  aforementioned 
reasons  for  claiming  a  five  percent 


emission  reduction  credit  (which  equals 
a  PM-IO  emission  reduction  of  10.8  lbs/ 
day,  and  a  24-hour  PM-10  ambient 
reduction  of  4  iig/m^),  EPA  is  accepting 
the  five  percent  credit  requested  by  the 
IDEQ. 

(3)  Uncertified  Wood  Stove  Change- 
out  Proyam.  IDEQ  is  in  the  process  of 
replacinc  90  uncertified  wood  stoves  in 
the  Pin^urst  nonattainment  area  with 
cleaner  heating  devices.  The  uncertified 
wood  stoves  are  replaced  as  part  of  a 
combined  Federal  assistance  grant,  and 
State  and  local  loan  program.  Ninety 
grants  ranging  from  $500-51,750  each 
will  be  offered  to  the  residents  of 
Pinehurst  as  financial  incentive  to 
replace  &eir  uncertified  stoves  with 
natural  gas  furnaces,  pellet  stoves  or 
phase  II  wood  stoves.  In  addition,  50  of 
these  participants  will  be  offered  low 
interest  loans,  up  to  a  maximum  amount 
of  $1,500  per  homeowner,  using  Idaho 
Department  of  Water  Resources  (IDWR) 
funds.  iTiese  loans  will  cover  the 
additional  costs  of  upgrading  the 
qualifying  resident's  heating  system, 
including  the  cost  of  installation.  IDWR 
will  allow  the  loans  to  be  paid  back  over 
a  five-year  period.  The  combined  grant 
and  loan  program  will  be  administered 
by  the  Northern  Idaho  Community 
Action  Agency  (NICAA). 

It  is  estimated  by  IDEQ  that  the 
combined  grant/loan  program  will 
replace  90  imcertified  wood  stoves  with 
40  natural  gas  furnaces,  25  pellet  stoves 
and  25  phase  II  wood  stoves.  This 
change  is  projected  to  result  in  a  PM- 
10  emission  reduction  of  43.4  lbs/day 
(which  equals  a  17  fig/m^  24-hour  PM- 
10  reduction)  in  the  Pinehurst 
nonattainment  area  (based  upon  a 
100%.  95%  and  55%  emission 
reduction  credits  for  replacing 
uncertified  wood  stoves  with  natural  gas 
furnaces,  pellet  stoves  and  phase  II 
wood  stofves,  respectively;  a  0.56  lbs/ 
day  PM-10  emission  rate  for  a 
uncertified  wood  stove  in  Pinehurst; 
and  the  determination  that  a  PM-10 
emission  rate  of  393  lbs/day  equals  a  24- 
hour  ambient  PM-10  concentration  of 
150  fig/ra^  at  Pinehurst). 

Thus,  IDEQ  is  estimating  that  the 
wood  stofve  change-out  program  will 
reduce  PM-10  emissions  from 
residential  wood  combustion  devices  in 
Pinehurst  by  16.5  percent  (or  43.4  lbs  of 
PM-10  rtduced/day  divided  by  263.8 
lbs  of  PM-10  emitted  on  the  worst  case 
day  in  1994).  EPA  believes  that  the 
program  will  reduce  PM-10  emissions 
in  the  Pinehurst  nonattainment  area 
because  the  program  is  receiving  broad 
based  support  and  has  secure  fimding 
sources.  TTierefore,  EPA  is  accepting  the 
16.5  peroent  PM-10  emission  reduction 
credit  that  IDEQ  claims  will  result  from 


implementation  of  the  wood  stove 
change-out  program. 

(4)  Home  Weatherization  Program. 
Wood  stove  emissions  can  be  reduced 
slightly  through  comprehensive 
weatherization  programs  that  result  in  a 
reduction  of  the  amount  of  fuel  utilized. 
The  Idaho  Economic  Opport\mity  Office 
offers  free  weatherization  assistance  to 
low  income  families.  This  assistance 
takes  the  form  of  an  energy  audit,  which 
may  result  in  insulation,  weather 
stripping  and  heating  system 
improvements. 

Home  weatherization  improvements 
will  be  applied  to  all  90  households  in 
which  wood  stove  change-outs  occur, 
using  loans  and  grant  money  horn  Idaho 
Department  of  Water  Resources, 
Farmers  Home  Administration, 
Washington  Water  Power  and  North 
Idaho  Community  Action  Agency's 
Weatherization  Division.  At  least  30 
other  homes  will  be  targeted  for 
weatherization  improvements. 

EPA's  Guidance  Document  for 
Residential  Wood  Combustion  Emission 
Control  Measiues,  September  1989. 
generally  recommends  less  than  a  five 
percent  credit  for  home  weatherization 
programs.  However,  IDEQ  is  claiming  an 
eight  percent  credit  for  the  Pinehurst 
home  weatherization  program  for  the 
following  three  reasons:  a.  Pinehurst  has 
a  higher  than  normal  percentage  of 
older,  uninsulated  homes;  b.  Shoshone 
County,  which  contains  Pinehurst.  has  a  . 
high  percentage  of  low  income 
households,  who  in  the  past  were 
unable  to  afford  weatherization;  and  c. 
Pinehurst 's  cold  winter  climate  results 
in  a  high  number  of  heating  degree  days, 
which  enables  a  home  weatherization 
program  to  have  more  impact  than  it 
would  in  an  area  that  possesses  a 
warmer  winter  climate. 

The  eight  percent  reduction  claimed 
from  the  program  is  only  equivalent  to 
a  PM-10  decrease  of  3.5  lbs/day  (which 
equals  a  daily  ambient  PM-10  reduction 
of  1  jig/m').  Therefore,  this  program  will 
have  only  a  slight  impact  on  PM-10 
levels  during  worst  case  days. 
Nonetheless,  in  light  of  IDEQ's 
reasoning  that  homes  in  Pinehurst  are  in 
need  of  weatherization,  and  that 
weatherizing  120  homes  will  result  in 
lower  fuel  consumption  and 
correspondingly  less  PM-10  emissions 
in  the  Pinehurst  nonattainment  area. 
EPA  is  accepting  the  eight  percent  credit 
claimed  by  IDEQ. 

6.  Other  Sources.  RACM  (including 
RACT)  does  not  require  the  imposition 
of  controls  on  emissions  fit>m  sources 
that  are  insignificant  (i.e.  de  minimis) 
and  does  not  require  the 
iihplementation  of  all  available  control 
measures  where  an  area  demonstrates 
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timely  attainment  and  the 
implementation  of  additional  controls 
would  not  expedite  attainment  (see  57 
FR  13540-44). 

EDEQ  has  determined,  through  its 
emission  inventory  analysis  of  the 
nonattainment  area,  that  road  dust 
contributed  38  percent  of  the  PM-10 
concentration  on  the  worst  case  days  in 
base  year  1988.  IDEQ  demonstrated 
timely  attainment  of  the  24-hoiu'  PM-10 
NAAQS  by  controlUng  wood  smoke. 
Therefore.  RACM  does  not  require  road 
dust  control  measures.  Ftuthermore. 
RACM  does  not  require  the 
implementation  of  controls  for 
prescribed  silvicultural  and  agricultural 
burning  for  the  Pinehurst  nonattainment 
area,  because  the  area  is  not 
significantly  impacted  by  those 
activities  on  worst  case  days,  according 
to  the  emission  inventory  analysis. 

Similarly.  RACT  does  not  require  the 
implementation  of  control  technology 
for  sources  of  PM-10  in  the 
nonattainment  area,  because  the  area  is 
primarily  characterized  by  residential 
and  commercial  uses  which  are  not 
subject  to  RACT  requirements.  There  are 
no  major  stationary  sources  operating  in 
the  Pinehurst  PM-10  nonattainment 
area. 

A  more  detailed  discussion  of  the 
control  measures  contained  in  the  SIP 
and  an  explanation  as  to  why  certain 
available  control  measures  were  not 
implemented,  can  be  found  in  IDEQ's 
submittal  and  in  the  TSD.  EPA  has 
reviewed  IDEQ's  submittal  and 
associated  documentation  and 
concluded  that  they  adequately  justify 
the  control  measures  to  be 
implemented.  The  implementation  of 
the  Pinehurst.  Idaho  PM-10 
nonattainment  plan  control  strategy  will 
result  in  the  attainment  of  the  PM-10 
NAAQS  as  expeditiously  as 
practicable — by  December  31. 1994.  By 
this  notice.  EPA  is  approving  IDEQ's 
control  strategy  as  satisf>'ing  the  RACM 
(including  RACT)  requirement. 

4.  Demonstration 

Moderate  PM-10  nonattainment  areas 
must  submit  a  demonstration  (including 
air  quality  modeling)  showing  that  the 
plan  will  provide  for  attainment  as 
expeditiously  as  practicable  but  no  later 
than  December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  The  General 
Preamble  sets  out  EPA's  guidance  on  the 
use  of  modeUng  for  moderate  area 
attainment  demonstrations  (57  FH 
13539).  Ahematively.  the  State  must 
show  attainment  by  December  31. 1994. 
is  impracticable.  Tlie  24-hoiu'  PM-10 
NAAQS  is  150  micrograms/cubic  meter 
(^g/m^).  and  the  standard  is  attained 
when  the  expected  number  of  days  per 


calendar  year  with  a  24-hour  average 
concentration  above  150  (ig/m^  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 
The  annual  PM-10  NAAQS  is  50  jig/m\ 
and  the  standard  is  attained  when  the 
expected  armual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
^g/m'  (id.). 

IDEQ  utilized  an  attairunent 
demonstration  for  Pinehurst  based  upon 
proportional  rollback  modeUng 
supported  by  a  complete  emission 
inventory,  receptor  modeling  and 
WYNDvalley,  a  non-guideline 
dispersion  model. 

The  receptor  modeling  consisted  of 
using  the  Qiemical  Mass  Balance  (CM6) 
version  7.0  air  quality  model  to  analyze 
for  days  during  1988-1990  when  24- 
hour  PM-10  concentrations  were  either 
elevated  or  exceeded  the  NAAQS.  CMB 
results  from  ten  PM-10  filters  showed 
that  on  the  average  residential  wood 
smoke  and  fugitive  dust  were 
responsible  for  77  and  18  percent, 
respectively,  of  the  PM-10  on  high 
concentration  days.  The  CMB 
percentages  for  residential  wood  smoke 
and  fugitive  dust  are  greater  and  lower, 
respectively,  than  those  that  were 
determined  from  the  emission 
inventory,  but  the  CMB  analysis  still 
confirms  that  residential  wood 
combustion  is  the  major  source  of  PM- 
10  on  worst  case  days  in  the  Pinehurst 
nonattaiimient  area.  Therefore,  these 
results  support  IDEQ's  reliance  on  wood 
smoke  control  strategies  to  attain  the 
PM-10  standard. 

The  IDEQ  used  version  3.06  of  the 
WYNDvalley  dispersion  model  to 
simulate  PM-10  concentrations  in 
Pinehurst  during  a  wintertime 
stagnation  episode.  WYNDvalley  was 
chosen  because  of  the  model's  ability  to 
handle  both  the  Ught  wind  conditions 
and  complex  terrain  that  significantly 
help  JBp  PM-10  air  pollution  in  the 
Pinehurst  PM-10  nonattainment  area. 
Also,  the  WYNDvalley  dispersion  model 
was  used  because  Pinehurst  is 
dominated  by  area  sources  (wood  smoke 
and  fugitive  road  dust)  and  lacks  any 
major  point  source  impacts.  The 
modeled  stagnation  event  began  on 
January  20,  1988  and  continued  through 
January  30, 1988.  Pinehurst's  design 
value  exceedance  of  183  jig/m^  was 
measured  on  January  28,  during  this 
stagnant  period.  The  WYNDvalley 
model  showed  that  the  maximum  PM- 
10  values  occurred  at  or  near  the 
Pinehurst  school,  agreeing  with  results 
found  in  the  January-March  1989  CMB/ 
saturation  study.  Therefore,  the  model 
helped  verify  that  the  Pinehurst  PM-10 
monitor  is  situated  in  the  area  of 
maximum  PM-10  impact. 


The  attainment  demonstration 
indicates  that  Pinehurst  will  attain  the 
24-hour  PM-10  NAAQS  by  December 
31, 1994,  with  the  maximiun  24-hour 
concentration  predicted  to  be  143  Mg^m-* 
(which  is  tbe  result  of  the  proposed 
control  measures  reducing  the  projected 
1994  maximum  PM-10  emissions  from 
484.8  to  375.9  lbs/day). 

According  to  EPA's  review,  which 
identified  incomplete  quarterly  data  in 
1986  and  corrected  for  the  use  of  non- 
reference  PM-10  data  In  1986  and  1987 
(i.e.  Hi-Vol  SA321A  gravimetric  PM-10 
sampler),  Pinehurst  has  never  violated 
the  annual  arithmetic  mean  PM-10 
standard.  The  highest  vaUd  three-year 
annual  average  at  Pinehurst  is  46  ^lg/m*. 
during  1987-1989.  while  the  lowest 
three-year  average  is  36  >ig/m',  during 
1990-1992.  Therefore,  IDEQ  and  EPA 
believe  that  because  the  annual  PM-10 
standard  has  never  been  \'iolated  at 
Pinehurst,  and  the  24-hour  PM-10 
controls  have  helped  reduce  annual 
concentrations  (as  ewdenced  in  the 
downward  trend  in  the  annual  average 
concentrations),  it  is  reasonable  to 
predict  that  the  area  will  continue  to 
meet  the  annual  standard  and  the 
standard  will  not  be  violated  in  1994. 

EPA  is  finding  that  the  modeling 
analysis  is  adequate  to  demonstrate 
timely  attainment  of  the  PM-10  NAAQS 
in  Pinehurst.  The  control  strategies  used 
to  achieve  attainment  are  summarized 
in  the  section  titled  "RACM  (including 
RACT)."  A  more  detailed  description  of 
the  attainment  demonstration  is 
contained  in  the  TSD  accompanying 
this  notice. 

It  should  be  noted  that  the  1997 
maintenance  demonstration,  supplied 
by  IDEQ,  shows  that  Pinehurst  will 
remain  in  attairunent  for  both  the  24- 
hour  and  aimual  PM-10  NAAQS 
through  1997.  According  to  IDEQ's 
calculations,  which  were  partially  based 
on  a  1994  Washington  Water  Power 
residential  heating  survey  for  the 
Pinehurst  area,  the  maximum  24-hour 
PM-10  concentration  in  1997  will  be 
127  jig,'m'.  This  1997  24-hour  value  is 
equivalent  to  a  PM-10  emission  rate  of 
332  lbs/day.  Furthermore,  the  annual 
arithmetic  standard  will  be  maintained 
from  1994-2000.  with  the  maximum 
annual  average  value  of  47.2  ^g/m-^ 
(occurring  in  the  year  2000).  This 
aforementioned  concentration  is 
equivalent  to  a  PM-10  emission  rate  of 
47.0  tons/year.  This  1997  maintenance 
demonstration  satisfies  part  of  the 
quantitative  milestones/reasonable 
further  progress  requirement  (see  C^A 
section  189(c)). 
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5.  Quantitative  Milestones  and 
Reasonable  Further  Progress  (RFP) 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  three 
years  until  the  area  is  redesignated 
attainment  and  which  demonstrate  RFP, 
as  defined  in  section  171(1),  toward 
attainment  by  December  31. 1994  (see 
section  189(c)  of  the  CAA). 

While  section  189(c)  plainly  provides 
that  quantitative  milestones  are  to  be 
achieved  until  an  area  is  redesignated 
attainment,  it  is  silent  in  indicating  the 
starting  point  for  counting  the  first 
three-year  period  or  how  many 
milestones  must  be  initially  addressed. 
In  the  General  Preamble.  EPA  addressed 
the  statutory  gap  in  the  starting  point  for 
counting  the  three-year  milestones, 
indicating  that  it  would  be^  from  the 
due  date  for  the  applicable 
implementation  plan  revision 
containing  the  control  measures  for  the 
area  (i.e..  November  15. 1991  for  initial 
moderate  PN4-10  nonattainment  areas) 
(see  57  FR  13539). 

As  to  the  number  of  milestones,  EPA 
believes  that  at  least  two  milestones 
must  be  initially  addressed.  Thus, 
submittal  to  address  the  SIP  revisions 
due  on  November  15, 1991  for  the  initial 
moderate  PM-10  nonattainment  areas 
must  demonstrate  that  two  milestones 
will  be  achieved  (First  milestone: 
November  15. 1991  through  November 
15. 1994;  Second  milestone:  November 
15. 1994  through  November  15. 1997). 
For  the  initial  PM-10  nonattainment 
areas  that  demonstrate  attainment,  the 
emissions  reduction  progress  made 
between  the  SIP  submittal  (due  date  of 
November  15. 1991)  and  the  attainment 
date  of  December  31, 1994  (46  days 
beyond  the  November  15, 1994 
milestone  date)  will  satisfy  the  first 
quantitative  milestone.  The  de  minimis 
timing  differential  makes  it 
administratively  impracticable  to 
require  separate  milestone  and 
attainment  demohstrations  (see  57  FR 
13539).  For  such  areas  that  demonstrate 
timely  attainment  of  the  PM-10 
NAAQS,  the  second  milestone  should, 
at  a  minimum,  provide  for  continued 
maintenance  of  the  standards.' 


»  Section  189(c)  of  the  Act  provides  that 
quantiutive  milestone*  are  to  be  achieved  "antil 
the  area  is  redegignated  attaininenL"  However,  this 
endpoint  for  quantiULiva  milestones  is  speculative 
because  radesignation  of  an  area  as  attainment  is 
contingent  upon  several  bctors  and  future  events. 
Therefate,  EPA  baUaras  it  is  reasonable  for  States 
to  initially  address  at  least  the  first  two  milestones. 
Addressing  two  milestones  will  ensure  that  the 
Sute  continues  to  mainuln  the  NAAQS  beyond  the 
attainment  data  far  at  least  some  period  during 
which  an  area  could  be  redeaignatad  attainment 
However,  in  all  instances,  additional  milestones 


This  SIP  demonstrates  attainment  by 
December  31, 1994  and  maintenance 
through  December  31, 1997.  satisfying 
two  milestones.  Therefore,  the  submittal 
satisfies  the  quantitative  milestones 
currently  due.  Accordingly,  EPA  is 
approving  the  SIP  for  Pinehurst  relative 
to  the  quantitative  milestone 
requirement. 

Finally,  once  a  milestone  has  passed, 
the  State  will  have  to  demonstrate  that 
the  milestone  was,  in  fact,  achieved  for 
the  Pinahurst  area  as  provided  in 
section  189(c)(2)  of  the  Act. 

6.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10,  also  apply  to  major  stationary 
sources  of  PM-10  precursors  imless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  (see  57  FR  13539-13540  and 
13541-13542). 

The  filter  analyses  (chemical  mass 
balance)"  indicated  that,  on  average,  less 
than  4  percent  of  the  PM-10  mass  was 
comprised  of  secondary  particulate  on 
high  concentration  days.  EPA  believes 
that  this  is  an  insignificant  portion  and, 
therefore,  is  proposing  to  grant  the 
exclusion  from  control  requirements 
authorized  under  section  189(e)  for 
major  stationary  soiu-ces  of  PM-10 
precursors. 

Note  that  while  EPA  is  making  a 
general  finding  for  this  area  about 
precursor  contribution  to  PM-10 
NAAQS  exceedances,  this  finding  is 
based  on  the  current  character  of  the 
area  including,  for  example,  the  existing 
mix  of  sources  in  the  area.  It  is  possible, 
therefore,  that  future  growth  could 
change  the  significance  of  precursors  in 
the  area. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  IDEQ 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  of  the  CAA  and  57  FR 
13556).  HPA  criteria  addressing  the 
enforceability  of  SIP's  and  SIP  revisions 
are  set  forth  in  a  September  23, 1987 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et.  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
control  nfeasures  and  other  elements  in 


must  be  addressed  if  an  area  is  not  redesignated 
attainment. 


the  SIP  (see  section  110(a)(2)(C)  of  the 
CAA). 

The  particular  control  measures 
contained  in  the  SIP  are  addressed 
above  under  the  section  headed  "RACM 
(including  RACT)."  These  control 
measures  apply  to  residential  wood 
combustion  activities.  The  SIP  provides 
that  the  control  measiues  for  the 
affected  activities  apply  throughout  the 
entire  nonattainment  area. 

The  SIP  provided  that  all  affected 
activities  would  be  in  full  compliance 
with  the  implementation  of  appUcable 
control  measiues  by  December  10, 1993. 
However,  funding  problems  has  delayed 
implementation  of  the  wood  stove 
change-out  and  home  weatherization 
programs  until  the  summer  of  1994. 

IDEQ  is  responsible  for  running  the 
voluntary  episodic  wood  burning 
curtailment  and  public  awareness 
programs.  The  curtailment  program  for 
Pinehurst  is  part  of  a  statewide  program 
that  evaluates  air  quality  and 
meteorological  parameters  in  the  PM-10 
nonattainment  areas  on  a  daily  basis, 
during  November  1  through  the  end  of 
February,  and  declares  burning  bans  as 
necessary.  The  public  awareness 
program  is  a  broad-based  strategy 
designed  for  the  entire  Silver  Valley 
(which  includes  the  Pinehurst  NAA). 
IDEQ,  through  the  Pinehurst  Particulate 
(PM-10)  Air  Quality  Improvement  Plan 
and  supporting  documentation, 
commits  to  carrying  out  the  curtailment 
and  public  awareness  programs  in 
Pinehurst.  If  either  of  these  two 
measures  are  discontinued  without  EPA 
and  public  approval,  then  the  State  of 
Idaho  would  be  subject  to  a  findings 
letter  for  non-implementation  of  an 
approved  part  of  the  plan  (see  section 
179(a)(4)  of  the  CAA).  This  in  turn 
could  result  in  Federal  sanctions 
imposed  against  the  State  and  the  loss 
of  State  base  grant  funds. 

IDEQ's  submittal  and  Uie  TSD  contain 
further  information  on  enforceable 
requirements.  The  TSD  also  contains  a 
discussion  of  the  personnel  and  funding 
intended  to  support  effective 
implementation  of  the  control  measures. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIP's  that  demonstrate  attainment  must 
include  contingency  measures  (see 
generally  57  FR  13543-13544).  These 
measures  were  required  to  be  submitted 
by  November  15, 1993  for  the  initial 
moderate  nonattainment  areas. 
Contingency  measures  ^ould  consist  of 
other  available  measuros  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
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a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline. 

Contingency  measures  for  the 
Pinehurst  PM-10  nonattainxnent  area 
have  not  yet  been  submitted  by  lOEQ.  A 
findings  letter,  dated  January  13. 1994. 
was  mailed  to  the  Governor  of  Idaho 
which  informed  him  that  the  State  had 
foiled  to  make  the  required  PM-10 
contingency  measures  submittal  for 
Pinehurst  The  State  has  until  July  13. 
1995  to  correct  this  deficiency  for 
Pinehurst.  or  it  will  £ace  federal 
highway  or  ofbet  sanctions  (see  section 
179oftheCAA). 

EPA  intends  to  take  action  on  the 
contingency  measures  for  the  Pinehurst 
PM-10  nonattaixunent  area  when  the 
requirement  is  submitted,  or  intends  to 
impose  sanctions  in  the  event  this  - 
deficiency  is  not  corrected. 

IIL  ImplkatuNU  of  This  Actioa 

EPA  is  approving  the  plan  revision 
submitted  to  EPA  on  April  14. 1992  for 
the  Pinehurst  nonattainment  area. 
Among  other  things.  IDEQ  has 
demonstrated  that  the  Pinehurst 
moderate  PM-10  nonattainment  area 
will  attain  the  PM-10  NAAQS  by 
December  31, 1994. 

IV.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entitles.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but  - 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P^.,  427 
U.S.  246,  256-66  (S.CL  1976);  42  U.S.C 
7410(a)(2). 


The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  24, 1994 
unless,  by  September  26, 1994  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  pubUc 
comments  received  ivill  be  addressed  in 
a  std)9equent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  24, 1994. 

llie  EPA  has  reviewed  this  request  for 
revision  of  the  federally  approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  actioo  should  be 
construed  as  permitting  or  allowing  or 
estahUshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  R^onal 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993 
memorandum  from  Midiael  R  Shapiro. 
Acting  Aflsistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  &x>m  E.0. 12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  fudidal  review  of 
this  actioa  must  be  filed  in  the  United 
States  Court  of  Appeab  for  the 
appropriate  circuit  by  October  24, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 
not  afiect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(bK2),  42  U.S.C.  7607(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Enviroxunental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  m<itter. 

Dated:  July  S,  1994. 
Gerald  A.  Emteon, 

Acting  Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  Uie  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDEp] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C  7401-76nq. 
Sut)part  N— Maho 

2.  Section  52.670  is  amended  by 
adding  paragrq>h  (c)(28)  to  read  as 
follows: 

S52.67Q   Mantmcabonofplan. 

(c)*  •  • 

(28)  On  April  14, 1992,  the  State  of 
Idaho  submitted  a  revision  to  the  SIP  for 
Pindiurst.  ID.  for  the  purpose  of 
bringing  abovt  the  attainment  of  the 
national  ambient  air  quality  standards 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers. 

(i)  Incorporation  by  reference. 

(A)  April  7. 1992  letter  fi-om  Idaho 
Department  of  Health  and  Welfare  to 
EPA  Region  10  submitting  the  Pinehurst 
Particulate  Air  Quality  Improvement 
Plan  as  a  revision  to  the  Implementation 
Plan  for  the  Control  of  Air  Pollution  in 
the  State  of  Idaho.  The  plan  has  been 
adopted  in  accordance  with  the 
authorities  and  requirements  of  the 
Federal  Clean  Air  Act  and  the  Idaho 
Environmental  Protection  and  Health 
Act  (Idaho  Code  section  39-10/ef  seq). 

(B)  SIP  revision  Cor  Pinehurst 
Particulate  Air  Quality  Improvement 
Plan,  February  5, 1992  (adopted  on 
April  7, 1992). 

(FR  Doc.  94-20810  Filed  6-24-94;  a:4S  ami 
fmUHB  COM  < 


40  CFR  Part  52 

[CA  83-2-6581a  FfU.-6030-2] 

Approval  and  Promulgation  of 
Imploinantatton  Planaj  CaMfomia  Stale 
HnpMnMmBiiQn  nan  iwviaKNi,  douai 
Coaat  Air  QuaHty  Managamont  Diatrtct 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
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SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the  South 
Coast  Air  Quality  Management  District 
(SCAQMD).  The  revised  rules  control 
VOC  emissions  from  Polyester  Resin 
Operations,  Manufacture  of  Polymeric 
Cellular  (Foam)  Products,  Fugitive 
Emissions  of  Volatile  Organic 
Compounds,  and  Sumps  and 
Wastewater  Separators.  This  approval 
action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  addition,  the  final 
action  on  these  rules  serves  as  a  final 
determination  that  the  deficiencies  in 
these  rules  have  been  corrected  and  that 
on  the  effective  date  of  this  action,  any 
sanctions  or  FederaJ  Implementation 
Plan  (FTP)  obligations  are  permanently 
stopped.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plaa  requirements  for 
nonattaiiunent  areas. 

DATES:  This  final  rule  is  effective  on 
October  24, 1994,  unless  adverse  or 
critical  comments  are  received  by 
September  26, 1994.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
pubhshed  in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Section  (A-5-3).  Air  and  Toxics 

Division,  U.S.  Environmental  Protection 

Agency.  Region  DC,  75  Hawthorne  Street, 

San  Francisco,  CA  94105 
Environmental  Protection  Agency,  Jerry 

Kurtzweg,  ANR  443,  401  "M"  Street,  S\V., 

Washington,  DC  20460 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section. 

2020  "L"  Street,  Sacramento,  CA  92123- 

1095 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive,  Diamond 

Bar,  CA  91765-4182 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer.  Chief,  Rulemaking 
Section  (A-5-3).  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  Cj\  94105, 
Telephone:  (415)  744-1185. 


SUPPLEME^frARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  SCAQMD  Rule 
1162,  Polyester  Resin  Operations;  Rule 
1173,  Fugitive  Emissions  of  Volatile 
Organic  Compounds;  Rule  1175,  Control 
of  Emissions  from  the  Manufacture  of 
Polymeric  Cellular  (Foam)  Products; 
and  Rule  1176,  Sumps  and  Wastewater 
Separators.  These  rules  were  submitted 
by  the  California  Air  Resources  Board 
(CARB)  to  EPA  on  May  24,  1994 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-araended  Act),  that  included  the  Los 
Angelas-South  Coast  Air  Basin  Area 
(LA-Basin).  43  FR  8964,  40  CFR  81.305. 
Because  this  area  was  unable  to  meet 
the  statutory  attainment  date  of 
December  31, 1982,  California  requested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31.  1987. 
(40  CFR  52.222).  On  May  26,  1988,  EPA 
notified  the  Governor  of  Cafifomia. 
pursuant  to  section  110(a)(2)  of  the  1977 
Act,  that  the  above  district's  portion  of 
the  Cabfomia  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15.  1990,  the  Clfian 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  l^.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rule  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  neccessary 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  azone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24,  1987); 
"Issues  Rtlating  toe  VOC  Regulation  Cutpoinls, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendi)!  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  FederaJ  Register  on  May  25, 1988); 
and  the  enlisting  control  technique  guidelines 
(CTCs). 


corrections  for  specific  nonattainment 
areas.  The  LA  Basin  is  classified  as 
extreme;  ^  therefore,  this  area  was 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadUne. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  May  24. 
1994,  including  the  rules  being  act  on  in 
this  notice.  This  notice  addresses  EPA's 
direct-final  action  for  SCAQMD  Rule 
1162,  Polyester  Resin  Operations;  Rule 
1173,  Fugitive  Emissions  of  Volatile 
Organic  Compounds;  Rule  1175,  Control 
of  Emissions  from  the  Manufacture  of 
Polymeric  Cellular  (Foam)  Products; 
and  Rule  1176,  Sumps  and  Wastewater 
Separators.  South  Coast  Air  Quality 
Management  District  adopted  these 
rules  on  May  13, 1994.  These  submitted 
rules  were  found  to  be  complete  on  July 
14, 1994  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51  Appendix  V  3  and  are 
being  finalized  for  approval  into  the  SIP. 

Rule  1162  controls  VOC  emissions 
from  all  polyester  resin  operations  that 
fabricate,  rework,  repair,  or  touch-up 
products  for  commercial,  military,  or 
industrial  use;  Rule  1173  controls  VOC 
leaks  from  valves,  fittings,  pumps, 
compressors  and  other  device  at 
refineries,  chemical  plants,  oil  and  gas 
production  fields,  natural  gas  processing 
plants,  and  pipeUne  transfer  stations; 
Rule  1 1 75  controls  emissions  of  VOCs 
from  polymeric  cellular  products 
manufacturing  operations  including  but 
not  limited  to  expandable  polystyrene, 
polystyrene  foam  extrusion, 
polyurethane,  isocyaniurate  and 
phenolic  foam  operations;  Rule  1176 
limits  VOC  emissions  from  sirnips, 
wastewater  separators,  separator 
forebays,  process  drains,  sewer  lines 
and  junction  boxes  located  at  oil 
production  fields,  refineries,  chemical 
plants,  and  industrial  facilities  handling 
petroleum  liquids.  VOCs  contribute  to 
the  production  of  groimd  level  ozone 
and  smog.  These  rules  were  originally 
adopted  as  part  of  SCAQMD's  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  this  rule. 


'The  LA  Basin  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(November  6, 1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 


IMI 
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EPA  Evaluation  and  Action 

In  detennining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
.  and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
Interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  pohcy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VCXZ  rule  must,  at  a 
minimum,  provide  for  the 
implemmitation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  aonas  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  appUcable  to 
Rule  1173  is  entitled  "Control  of 
Volatile  Organic  Equipment  Leaks  from 
Natural  Gas/Gasoline  Processing 
Plants",  EPA-450/3-83-007;  the  CTG 
applicable  to  Rule  1176  is  entitled 
"Control  of  Refinery  Vacuum  Producing 
Systems.  Wastewater  Separators  and 
Process  Turnarounds".  EPA-450/2-77- 
025.  Rules  1162  and  1175  control 
emissions  from  source  categories  for 
which  EPA  has  not  develo^d  a  CTG. 
These  rules  were  evaluated  against  the 
general  RACT  requirements  of  the  CAA 
(section  110  and  part  D.  40  CFR  part  51), 
"Issues  relating  to  VOC  Regidation 
Cutpoints,  Deficiencies  and 
Deviations— Clarifications  to  Appendix 
D  of  November  24, 1987  Federal 
Register"  May  25, 1988  (EPA's  Blue 
Book),  and  other  EPA  policies  including 
the  EPA  Region  DC/CARB  document 
entitled:  "Guidance  Document  for 
Correcting  VOC  Rule  Deficiencies." 
April  1991.  Further  interpretations  of 
EPA  policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SCAQM's  submitted  rules  include  the 
following  significant  changes  from  the 
current  SIP; 


Rule  1 162,  Polyester  Resin  Operations 

•  Specifies  individual  test  methods 
for  determining  monomer  content  and 
weight  loss  of  polymer  resin  materials. 

•  References  specific  test  method  to 
determine  capture  efficiency, 

•  Adds  appUcability  section. 

Rule  1 1 73.  Fugitive  Emissions  of 
Volatile  Organic  Compounds 

•  Removed  Executive  Officer 
discretion  in  approving  alternate  test 
methods  fit>m  section  (h)(2). 

•  Clarified  section  (k)(l)  that  unsafe 
components  are  not  exempt  from  repair 
requirements. 

•  Changed  the  definition  of 
"inaccessible  component"  to  be 
consistent  with  the  CTG  definition. 

Rule  1 1 75.  Control  of  Emissions  From 
the  Manufacture  of  Polymeric  Cellular 
(Foam)  Products 

•  Revised  definition  of  Approved 
Emission  Control  System, 

•  Deleted  definition  of  Emission 
Collection  System, 

•  Updated  Emission  Control 
Requirements  section, 

•  Expanded  test  method  section. 

Rule  1176.  Sumps  and  Wastewater 
Separators 

•  Removed  Executive  Officer 
discretion  in  determining  equivalent 
control  measures  bom  section  (c)(2)(C). 

•  Removed  Executive  Officer 
discretion  in  approving  alternate  test 
methods  bom  sections  (g)(1)  and  (g)(2). 

•  Removed  ability  to  designate  safety 
exemptions  without  District  approval 
(h)(1). 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SCAQMD  Rule  1162,  Polyester  Resin 
Operations:  Rule  1173.  Fugitive 
Emissions  of  Volatile  Organic 
Compounds;  Rule  1175,  Control  of 
Emissions  from  the  Manufacture  of 
Polymeric  Cellular  (Foam)  Products; 
and  Rule  1176,  Sumps  and  Wastewater 
Separators,  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
PartD. 

The  final  action  on  these  rules  serves 
as  a  final  determination  that  the 
deficiencies  in  these  rules  have  been 
corrected.  Therefore,  if  this  direct  final 
action  is  not  withdrawn,  on  October  24. 
1994.  any  sanction  or  Federal 
Implementation  Plan  Clock  is  stopped. 

Nothing  in  this  action  should  be 
construed  as  pmmitting  or  allowrlng  or 
estabhshing  a  precedent  for  any  hitun 
implementation  plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 


separately  in  light  of  specific  technical, 
economic,  and  environmental  bctors 
and  in  relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  24. 
1994,  unless,  vrithin  30  days  of  Its 
pubUcation,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  pubUshing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  ride  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  vnli  be 
effective  October  24. 1994. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I.  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  aheedy 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover. 
due  to  the  nature  of  the  Federal-state 
relationship  und«-  the  CAA,  preparation 
of  a  regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
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Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  PR  2214-2225).  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control^  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Nate  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  July  29. 1994. 
leflbvy  Zeiikson. 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART52-{AM^NDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Sulipart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(197)  to  read  as 
follows: 

S  52.220    Idantlflcatton  of  plan. 


(197)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  May  24, 1994.  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 
(A)  South  Coast  Air  Quality 
Management  District. 

[1]  Rules  1162,  1173,  1175  and  1176, 
adopted  on  May  13,  1994. 

(FR  Doc.  94-20914  Filed  ft-24-94;  8:4,5  am) 
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DEPAFTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  74 
RIN0991-AA56 

Uniform  Administrative  Requirements 
for  Awards  and  Subawards  to 
Institutions  of  Higher  Education, 
Hospitals,  Other  Non-Profit 
Organixations,  and  Commercial 
Organiaations;  and  Certain  Grants  and 
Agreements  vvith  States,  Local 
Governments,  and  Indian  Tribal 
Governments 

agency:  Department  of  Health  and 

Human  Services,  HHS. 

ACTION:  Interim  final  rule;  Request  for 

comments. 


8UMMARV:  This  interim  final  rule 
-amends  45  CFR  Part  74  to  incorporate 
the  changes  established  by  revised  OMB 
Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals  and  Other 
Non-Profit  Institutions."  published  by 
the  Office  of  Management  and  Budget 
(OMB)  on  November  29, 1993  (58  FR 
62992).  Consistent  with  the  Circular, 
this  rule  applies  to  HHS  awards  to 
institutions  of  higher  education, 
hospitals,  other  non-profit  organizations 
and  commercial  organizations,  and  to 
all  subawards  to  such  entities  including 
those  that  are  made  by  States,  local 
governments,  and  Indian  Tribal 
governments  under  HHS  awards. 
DATES:  This  interim  final  rule  is 
effective  August  25,  1994.  Written 
comments  must  be  submitted  on  or 
before  Ottober  24, 1994. 
ADDRESSES:  Comment.s  must  be  in 
writing  and  should  be  mailed  or  faxed 
to  Charles  Gale.  Director,  Division  of 
Grants  Policy  and  Oversight,  HHS, 
Room  517-D, 200  Independence 
Avenue,  SW.,  Washington.  DC  20201; 
FAX  (202)  690-8772.  Written  comments 
may  be  inspected  at  the  identified 
address  during  agency  business  hours 
from  9:30  a.m.  to  5:30  p.m.  (EST). 
FOR  FURT>1ER  INFORMATION  CONTACT: 
Charles  Gale,  Director,  Division  of 
Grants  Policy  and  Oversight.  HHS,  at 
the  address  above;  telephone  (202)  690- 
6377.  For  the  hearing  impaired  only: 
TDD.  (202)690-6415. 

SUPPLEMf  NTARV  INFORMATION: 

I.  Baclcground  and  Purpose  of  the 
Interim  Rule 

Since  it  was  first  issued  in  1976,  HHS 
has  applied  the  provisions  of  OMB 
Circular  A-110  in  making  awards  to 
institutions  of  higher  education. 


hospitals  and  other  non-profit 
organizations  through  its  regulations  at 
45  CFR  part  74.  Except  for  a  minor 
change  made  in  1987,  the  provisions  of 
Circular  A-110  remained  intact  until 
OMB  published  a  comprehensive 
revision  on  November  29, 1993  (58  FR 
62992).  OMB  and  other  executive 
agencies,  including  HHS,  have 
expended  considerable  effort  over  the 
years  to  produce  an  updated  Circular. 

In  1987,  OMB  organized  an 
interagency  task  force  to  review  the 
Circular  with  a  view  toward  its  revision 
based  on  recommendations  solicited 
from  affected  organizations  such  as 
universities  and  other  non-profit  groups. 
The  work  of  that  task  force  resulted  in 
the  publication  of  a  notice  of  a  proposed 
common  rule  that  would  have  combined 
Circular  A-110  with  OMB  Circular  A- 
102,  "Uniform  Requirements  for  Grants 
and  Agreements  with  State  and  Local 
Governments."  (53  FR  44716  (Nov.  4, 
1988)).  The  public  response  led  to  a 
decision  to  abandon  further  efforts  to 
bring  that  proposal  to  final  rulemaking. 

In  November  1990,  OMB  established 
another  interagency  task  force  with  the 
same  assignment — to  revise  Circular  A- 
110.  The  task  force  developed  a 
proposed  revision  of  the  Circular,  which 
OMB  published  with  a  request  for 
comments  on  August  27, 1992  (57  FR 
39018).  After  considering  the  over  200 
comments  from  a  wide  variety  of  federal 
and  non-federal  respondents,  OMB 
published  the  final  revised  Circular  in 
the  Federal  Register  on  November  29, 
1993  (58  FT^  62992). 

OMB  Circular  A-110  sets  forth 
government-wide  standards  governing 
Federal  agency  administration  of  grants 
and  other  agreements  with  institutions 
of  higher  education,  hospitals  and  other 
non-profit  organizations.  Federal 
agencies  must  apply  the  provisions  of 
the  Circular  in  making  awards  to  the 
covered  entities;  all  primary  recipients 
(including  governments)  of  Federal 
awards  must  also  apply  the  Circular's 
.  provisions  to  any  subawards  they  make 
to  such  entities.  Those  provisions  that 
affect  Federal  agencies  were  effective  on 
December  29, 1993  (58  FR  62992-93). 
With  respect  to  the  Qrcular's 
application  to  recipients  of  Federal 
agency  awards,  OMB's  notice  directed 
each  affected  agency  to  promulgate  its 
own  rules  adopting  the  provisions  of  the 
Circular  (58  FR  62992-93). 

Agency-specific  rules  must  follow  the 
provisions  of  the  Circular  unless  OMB 
has  granted  the  agency  an  exception  for 
classes  of  recipients  of  awards  from  a 
particular  requirement  of  the  Qrcular 
(58  FR  62992,  62995).  The  terms  of  the 
Qrcular,  however,  permit  Federal 
awarding  agencies  to  make  exceptions 
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on  an  award-by-award  basis  without 
prior  OMB  approval  and  to  apply  less 
restrictive  requirements  in  the  case  of 
small  awards.  Where  a  conflict  exists 
between  a  provision  of  the  Circular  and 
a  statute,  the  statute  governs  (58  FR 
62992-93.  62995). 

Accordingly.  HHS  is  publishing  this 
interim  final  rule  whose  primary 
purpose  is  to  incorporate  the  provisions 
of  OMB  Circular  A-110  into  HHS's 
grants  administration  regulation  at  45 
CFR  part  74.  Consistent  with  the 
Circular,  this  rule  applies  to  HHS 
awards  made  to  institutions  of  higher 
education,  hospitals  and  other  non- 
profit organizations.  It  also  applies  to 
such  entities  if  they  are  recipients  of 
subawards  from  States,  and  local  and 
Indian  Tribal  governments 
administering  programs  under  HHS 
awards.  In  keeping  with  the 
longstanding  applicability  of  part  74. 
this  rule  also  applies  to  awards  to 
commercial  organizations. 

The  rule  continues  part  74  "s 
application  to  certain  grants  and 
agreements  that  HHS  has  with  State 
governments  under  programs  commonly 
referred  to  as  "entitlement  programs." 
The  specific  programs  covered  are 
identified  at  45  CFR  92.4  (a){3),  (a)(7). 
and  (a)(8). 

To  make  part  74  consistent  with  the 
Circular,  the  amendments  eliminate 
those  current  part  74  provisions  which 
have  been  superseded  by  the  standards 
established  in  the  Circular.  However, 
other  provisions,  which  have  been  part 
of  HHS's  longstanding  grants  policy,  are 
retained  because  of  their  continuing 
import  to  proper  stewardship  of  the 
award  making  administration  and 
closeout  process.  These  provisions  do 
not  have  their  foundation  in  the 
Circular.  Neither  are  they  inconsistent 
with  it.  In  addition,  the  amended  rule 
contains  provisions  reflecting  certain 
deviations  from  the  Circular  which 
OMB  has  approved.  All  of  these  matters 
are  discussed  in  further  detail  below. 

Although  HHS  is  publishing  this  rule 
as  an  interim  final  rule  with  an 
immediate  effective  date,  it  is  also 
inviting  comments  from  the  public. 
First,  the  rule  is  being  published  as  an 
interim  final  because  we  believe  that 
OMB  afforded  the  public  ample 
opportunity  to  comment  on  its  proposed 
revision  to  Circular  A-110  which 
resulted  in  the  final  version  of  the 
Circular,  on  which  this  rule  is  chiefly 
based.  However,  comrBents  are  being 
invited  because  of  the  relationship  of 
this  interim  final  rule  to  our  current  part 
74  and  the  discretion  we  exercised  in 
implementing  the  Circular. 

Regarding  oxur  current  part  74,  we 
have  retained  in  this  interim  final  rule 


certain  of  its  longstanding  provisions 
which  have  not  been  subject  to  public 
comment  for  some  time.  We  are  deleting 
other  of  its  provisions  which  we  believe 
have  been  overtaken  by  the  Circular  or 
by  other  statutes  (e.g.,  the  Cash 
Management  Improvement  Act)  or 
events  (e.g.,  changes  in  technology). 
Because  of  the  varied  interests  and 
perspectives  of  recipients  of  HHS 
awards,  who  operate  under  a  broad 
array  of  HHS-administered  programs 
authorized  under  a  variety  of  different 
statutes,  and  comprise  an 
extraordinarily  diverse  universe  in 
terms  of  size  of  operations,  level  of 
funding  received  and  purpose  of  award 
activity,  we  are  inviting  pubhc  comment 
on  this  aspect  of  the  rule. 

With  respect  to  our  implementation  of 
the  Circular,  in  general,  we  have 
faithfully  followed  its  provisions. 
However,  in  several  instances  we  have 
either  elaborated  on  a  provision  or 
modified  it  to  make  it  pertain  more 
clearly  to  the  HHS  environment  or  for 
other  reasons.  Also,  we  have  exercised 
the  discretion  which  the  terms  of  the 
Circular  afforded  federal  agencies  in 
deciding  how  to  handle  certain  matters; 
for  example,  whether  unrecovered 
indirect  costs  may  be  included  as  part 
of  a  recipient's  matching  contributions 

(Circular  section .23  (b),  (58  FR 

62992,  62997))  or  whether  recipients 
should  be  subject  to  certain  prior 
approval  requirements  (Circular  section 

.25  (c)  (2)  and  (5).  (f)  (58  FR 

62992,  62998-99)).  We  are,  therefore, 
inviting  pubhc  comment  to  determine 
whether  any  further  substantive  or  other 
changes  to  part  74  may  be  necessar)'. 

II.  Discussion  of  the  Interim  Final  Rule 

General 

The  amendments  to  part  74  revise  the 
current  subparts  A  through  F;  remove 
current  subparts  G  through  AA;  add  a 
new  appendix  A;  and  delete  appendixes 
G  and  H,  which  contained  procurement 
standards  from  previous  versions  of 
OMB  Circulars  A-102  and  A-110.  No 
changes  are  made  in  existing  appendix 
E,  concerning  cost  principles  for 
hospitals,  and  appendixes  1  and  J. 
concerning  audits;  therefore,  those 
provisions  continue  as  codified  and  are 
not  repubUshed  here.  Similarly,  the 
status  of  appendixes  B  through  D  and  F 
remains  "reserved."  The  Authority 
citation  has  been  corrected. 

Following  OMB  Circular  A-110.  we 
have  organized  the  structure  of  part  74 
into  a  more  "user  friendly"  format  that 
follows  the  sequential  steps  of  the 
normal  awards  management  cycle:  Pre- 
award,  post-award,  and  after-the-award 
or  closeout.  In  addition,  HHS  has 


elected  to  continue  to  have  special 
additional  rules,  which  currently  appear 
at  subpart  AA.  that  apply  only  to  awards 
to  commercial  organizations.  The 
amended  part  74,  therefore,  has  six 
subparts  as  follows:  subpart  A — General; 
subpart  B — Pre-Award  Requirements; 
subpart  C — ^Post-Award  Requirements; 
subpart  D— After-The-Award 
Requirements;  subpart  E — Special 
Provisions  For  Awards  to  Commercial 
Organizations;  and  subpart  F — Disputes. 
As  noted  above,  a  new  app>endix  A  has 
been  added  to  part  74 — Contract 
Provisions.  What  follows  is  a  general 
presentation  of  the  change  from  the 
current  part  74  that  have  been  made  to 
sdign  the  rule  with  the  organization  and 
standards  of  Circular  A-110. 

Like  its  predecessor,  the  revised 
subpart  A,  General,  includes  provisions 
covering  Purpose  and  Applicability, 
Definitions,  and  Deviations;  however, 
these  provisioas  have  been  revised 
pursuant  to  the  Circular.  All  references 
to  "OPAL"  here  and  elsewhere  in  the 
current  rule  have  been  deleted  since 
that  Office  no  longer  exists  in  HHS.  The 
current  provision  regarding  Appeals, 
§  74.5,  is  deleted  as  being  unnecessary 
in  view  of  the  provisions  on 
Termination  and  Enforcement  at  revised 
subpart  C  and  the  Dispute  provisions  at 
revised  subpart  F.  The  current  provision 
on  special  grant  or  subgrant  conditions. 
§  74.7.  is  removed  as  modified  by  the 
Circular  to  the  revised  subpart  B.  Pre- 
Award  Requirements,  §  74.14. 

The  revised  §  74.1(a)(3),  Purpose  and 
Applicability,  expressly  recognizes  part 
74's  longstanding  applicability  to  the 
entitlement  programs  identified  at  45 
CFR  92.4  (a)(3).  (a)(7)  and  (a)(8).  subject 
of  course  to  any  statutory  provision  that 
may  preempt  a  particular  part  74 
regulation.  (See  e.g..  53  FR  8078.  8079 
(Mar.  11, 1988).)  Also,  in  keeping  with 
the  current  exemption  of  these  programs 
at  §  74.100  (a)  and  (b)  fttjm  application 
of  the  existing  subpart  L,  Programmatic 
Changes  and  Budget  Revisions,  the 
revised  §  74.1(a)(3)  makes  clear  that 
§  74.25,  Revision  of  program  and  budget 
plans,  of  the  revised  subpart  C  does  not 
apply.  In  addition,  because  the 
goverrmient  recipients  of  entitlement 
program  awards  do  not  use  the 
conventional  application  forms  when 
seeking  HHS  hinds,  we  have  also  made 
§  74.12  of  the  revised  subpart  B 
inapplicable  to  these  programs.  HHS. 
OMB,  and  the  Department  of 
Agriculture  intend  in  the  future  to 
propose  either  a  separate  new  regulation 
for  the  entitlement  programs  or  a 
complete  revision  of  OMB  Circular  A- 
102  common  rule  (45  CFR  part  92  for 
HHS).  When  that  effort  is  completed, 
either  a  new  separate  regulation  or  an 
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amended  part  92,  but  not  this  part,  will 
apply  to  the  entitlement  programs;  imtil 
that  time,  part  74  remains  applicable. 

The  provisions  of  the  current 
§  74.4(a)(2),  which  make  certain 
provisions  of  part  74  applicable  to 
grants  made  under  programs  other  than 
the  entitlement  programs,  are 
eliminated  because  we  have  determined 
that  it  is  no  longer  necessary  to  make 
these  provisions  applicable  to 
governmental  recipients  of  HHS  funds. 
They  are  largely  out  of  date  or  their 
signiRcance  has  diminished 
considerably  from  when  they  were  first 
promulgated. 

A  new  provision  is  included  at  §  74.5, 
Subawards,  which  estabUshes  the 
general  rule  that  this  part  applies  to  all 
subawards  made  imder  awards  that  are 
subject  to  this  part  unless  a  particular 
provision  specifically  excludes 
subrecipients  from  coverage.  This  rule 
departs  from  the  current  part  74 
approach  to  identifying  when 
provisions  apply  to  subrecipients. 
Whereas  the  current  §  74.4(b)  provides 
that  the  language  of  the  various 
provisions  that  followed  would  indicate 
whether  a  provision  applied  to 
subrecipients,  the  new  §  74.5  serves  as 
a  single  umbrella  provision  bringing  all 
appUcable  subawards  imder  Part  74 
coverage.  The  current  §  74.7(c),  74.24(b). 
74.97.  74.100(c).  74.102(b),  74.116, 
74.143.  74.163.  and  74.176,  which 
contain  specific  rules  regarding 
subgrants.  are,  therefore,  eliminated. 

Another  new  provision  is  added, 
Effect  on  other  issuances,  at  §  74.3  to 
make  dear  that  part  74.  as  amended 
herein,  is  the  authoritative  statement  of 
HHS  award  administration  policy 
subject  only  to  any  statutory  overrides 
or  deviations  approved  by  OMB  or 
deviations  applied  on  an  award-by- 
award  basis. 

The  revised  subpart  B  sets  forth  the 
rules  that  apply  in  the  pre-award 
process  covering  pre-award  poUcies. 
application  forms,  debarment  and 
suspension,  special  award  conditions, 
and  certifications  and  representations. 
In  keeping  writh  the  Qrcular,  two  new 
provisions  have  been  added  covering 
application  of  the  Metric  Conversion 
'Act,  as  amended,  and  the  Resource 
Conservation  and  Recovery  Act. 
§§  74.15  and  74.16,  respectively.  Section 
74.10,  Physical  segregation  and 
ehgibility,  of  the  current  subpart  B  is 
removed  as  modified  by  the  Qrcular  to 
the  Financial  and  Program  management 
provisions  of  the  Revised  subpart  C, 
Post-Award  Requirements.  §  74.22(1). 
Major  changes  have  taken  place  in  the 
method  that  the  Federal  government 
uses  to  transfer  Federal  funds  to 
recipients  of  Federal  awards.  Section 


74.11,  Checks-paid  basis  letter  of  credit, 
of  the  current  subpart  is  eliminated 
because  it  has  been  overtaken  by  these 
changes  and  thus,  no  longer  applies. 
Provisions  that  reflect  the  new  payment 
methods  and  systems  appear  at  the 
revised  subpart  C.  §  74.22.  Payment. 
Section.  74.12,  Minority-owned  banks  of 
the  current  subpart  B  is  removed  as 
modified  by  the  Circular  to  add 
coverage  of  women-owned  banks  to  the 
revised  subpart  C,  §  74.22(j). 

The  revised  subpart  C,  Post-Award 
Requirements,  sets  forth  the  rules  for 
financial  and  program  management, 
property  and  procurement  standards, 
reports  and  records,  and  the  termination 
of  awards  and  enforcement  of  their 
terms.  Sections  74.15.  74.17  and  74.18 
of  the  current  subpart  C.  Bonding  and 
Insurance,  are  removed  as  modified  by 
the  Circular  to  the  revised  subpart  C, 
§§  74.21  (c)  through  (e).  Standards  for 
financial  management  systems.  The 
provisions  which  appear  at  the  current 
§  74.16,  Construction  and  facility 
improvement,  are  removed  as  modified 
by  the  Circular  to  the  revised  §  74.48, 
Contract  provisions. 

The  revised  subpart  D,  After-The- 
Award  Requirements,  sets  out  the 
procedures  for  closing  out  awards, 
including  taking  any  disallowances  or 
making  any  adjustments.  Sections  74.20 
through  74.25  of  the  current  subpart  D, 
Retention  and  Access  Requirements  for 
Records^  are  removed  as  modified  by  the 
Circular  to  the  revised  subpart  C, 
§  74.53.  Retention  and  access 
requirements  for  records. 

The  revised  subpart  E.  Special 
Provisions  For  Awards  To  Commercial 
Organizations,  contains  the  special 
additional  provisions  governing  awards 
to  commercial  organizations  that  are 
contained  currently  in  subpart  AA.  The 
provisions  of  the  au^rent  subpart  E, 
Waiver  of  Single  State  Agency 
Requirements,  are  eliminated  based  on 
a  determination  that  the  general 
statement  of  award  administration  rules 
is  an  inappropriate  locus  for  this  type  of 
a  rule.  Such  a  rule  is  better  located  in 
the  regijations  promulgated  to 
implement  the  particular  federal 
proCTam(s)  in  question. 

The  revised  subpart  F,  Disputes, 
contains  the  rules  that  apply  in 
resolving  any  formal  disputes  that  may 
arise  between  HHS  and  the  recipient  of 
an  award,  including  a  provision 
evidencing  HHS's  interest  in  employing 
alternative  dispute  mechanisms  to 
attempt  to  resolve  disagreements  before 
the  parties  resort  to  formal  adjudication 
processes.  The  provisions  of  the  current 
subpart  T.  Miscellaneous,  are  removed 
to  the  revised  subpart  F,  except  that 


current  j 


74.304(e)  is  eliminated 


because  it  states  a  vague  legal  standard 
that  imnecessarily  places  recipients  of 
awards  in  jeopardy  of  filing  untimely 
appeals.  HHS  awarding  agencies  are 
expected  to  observe  the  fundamentals  of 
due  process  by  ensuring  that  their 
notices  of  adverse  final  decisions  clearly 
and  adequately  inform  the  recipient  of 
the  matter  being  decided  and  the 
reasons  for  the  decision,  in  keeping  with 
the  provisions  of  the  revised  §74. 90(c), 
Final  decisions  in  disputes. 

The  provisions  of  §§  74.41  and 
74.42(a)  of  the  ciurent  subpart  F,  Grant 
Related  Income,  are  incorporated  as 
modified  by  the  Circular  in  the  revised 
subpart  A,  Definitions,  §  74.2.  (See 
definitions  for  "accrued  income"  and 
"program  income"  in  the  revised 
§  74.2.)  The  remaining  §§  74.42(b) 
throu^  74.47  are  removed  as  modified 
by  the  Circular  to  the  revised  subpart  C, 
§  74.24,  Program  Income.  [See  also 
§  74.82  of  the  revised  subpart  E 
regarding  commercial  organizationSi 
and  §§  74.30  through  74.37  of  the 
revised  subpart  C  concerning 
disposition  of  proceeds  from  the  sale  of 
property  acquired  with  HHS  funds.) 

Section  74.50  and  §§  74.52  through 
74.57  of  the  current  rules  governing  cost 
sharing,  which  appear  at  the  current 
subpart  G,  Cost  Sharing  or  Matchhig,  are 
removed  as  modified  by  the  Circular  to 
the  revised  subpart  C,  §  74.23,  Cost 
sharing  or  matching.  The  provisicms  of 
§  74.51,  Definitions,  of  the  current 
subpart  G  are  incorporated  as  modified 
by  tie  Circular  in  the  revised  subpart  A, 
Definitions,  §  74.2. 

The  provisions  of  §§  74.60  and  74.61 
(b),  (c),  (g)and  (h)  of  the  current  subpart 
H,  Standards  for  Grantee  and 
Subgrantee  Financial  Management 
Systems  and  Audits,  are  removed  as 
modified  by  the  Circular  to  the 
Financial  and  Program  Management 
provisions  of  the  revised  subpart  C, 
§§  74.21  through  74.28.  The  current 
§  74.61(e)  is  removed  as  modified  by  the 
Qrcular  to  the  revised  §  74.22,  Payment. 
The  current  §  74.61(a)  is  removed  as 
modified  by  the  Circular  to  the  revised 
§  74.52.  Financial  reporting.  The  current 
§  74.61(f]  is  removed  as  modified  by  the 
Qrcular  to  the  revised  §  74.27,  • 

Allowable  costs.  The  ctirrent  §  74.62  is 
removed  as  modified  by  the  Circular  to 
the  revised  §  74.26,  Non-federal  audits. 

Except  for  §  74. 71 .  Definitions,  the 
provisions  of  the  current  subpart  1, 
Financial  Reporting  Requirements,  are 
removed  as  modified  by  the  Circular  to 
the  revised  subpart  C,  §  74.52,  Financial 
reporting.  Section  74.71  is  incorporated 
as  modified  by  the  Cinnilar  in  the 
revised  subpart  A,  §  74.2,  Definitions. 

The  provisions  of  the  cunent  subpart 
),  Monitoring  and  Reporting  of  Program. 
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Performance,  are  removed  as  modified 
by  the  Circular  to  the  revised  subpart  C, 
§  74.51,  Monitoring  and  reporting 
program  performance.  We  have 
eliminated  the  distinction  which 
appears  at  the  current  §§  74.82  and 
74.83.  between  program  performance 
reports  under  construction  awards  and 
under  non-construction  awards. 
Identical  rules  now  apply  to  both  types 
of  awards  under  the  revised  subpart  C. 

Sections  74.90  and  74.91  of  the 
current  subpart  K,  Grant  and  Subgrant 
Payment  Requirements,  are  eliminated 
as  being  obsolete,  having  been  overtaken 
by  the  changes  in  the  systems  used  to 
transfer  Federal  funds  to  recipients  of 
Federal  awards.  The  remaining  §§  74.92 
through  74.97  are  removed  as  modified 
by  the  Circular  to  §  74.22  (a)  through  (h), 
and  (j)  through  (m)  of  the  revised 
subpart  C's  Financial  and  Program 
Management  provisions. 

The  provisions  of  the  current  subpart 
L.  Programmatic  Changes  and  Budget 
Revisions,  are  removed  as  modified  by 
the  Circular  to  §  74.25.  Revision  of 
budget  and  program  plans,  of  the 
revised  subpart  C  with  two  exceptions. 
First,  the  intent  of  the  current 
provisions  at  §  74.100  (b)  and  (c) 
exempting  "mandatory  grants"  is 
covered  at  §  74.1  of  the  revised  subpart 
A  which,  as  discussed  above,  sets  forth 
the  extent  to  which  this  part,  as 
amended,  applies  to  the  "entitlement 
programs"  identified  at  45  CFR  92  (a)(3). 
(a)(7),  and  {a)(8).  Second,  §  74.104  is 
eliminated  because  it  is  no  longer 
necessary  in  light  of  other  provisions  of 
the  Circular  as  implemented  herein. 

Section  74.110,  Definitions,  of  the 
current  subpart  M.  Grant  and  Subgrant 
Closeout,  Suspension,  and  Termination, 
is  incorporated  as  modified  by  the 
Circular  in  the  revised  subpart  A,  §  74.2, 
Definitions.  Current  subpart  M 
§§  74.111.  Closeout.  and  74.112, 
Amounts  Payable  to  the  Federal 
Government,  are  removed  as  modified 
by  the  Circular  to  the  revised  subpart  D. 
Current  §§  74.113,  Violation  of  Terms; 
74.114.  Suspension;  and  74.115. 
Termination,  are  removed  as  modified 
by  the  Circular  to  the  revised  subpart  C, 
§§  74.60  through  74.62.  Termination 
and  Enforcement. 

The  provisions  at  the  current  subpart 
N,  Forms  for  Applying  for  Grants,  have 
been  replaced  in  their  entirety  by 
§  74.12.  Forms  for  applying  for  HHS 
financial  assistance,  as  the  revised 
subpart  B. 

Section  74  132.  Definitions,  of  the 
current  subpart  O,  Property,  is 
incorporated  as  modified  by  the  Circular 
in  §  74.2,  Definitions,  of  the  revised 
subpart  A.  The  remaining  §§  74.133 
through  74.145  of  the  current  subpart 


are  removed  as  modified  by  the  Circular 
to  §§  74.30  through  74.37  of  the  revised 
subpart  C's  Property  Standards 
provisions. 

Sections  74.160.  74.161  and  74.163  of 
the  current  subpart  P,  Procurements  by 
Grantees  and  Subgrantees,  are  removed 
as  modified  by  the  Circular  to  the 
Procurement  Standards  of  the  reused 
subpart  C  at  §§  74.40  through  74.48. 
Section  74.162  of  the  current  subpart  is 
eliminated  as  being  obsolete.  Section 
74.164  of  the  current  subpart  is 
incorporated  as  modified  by  the  Circular 
in  §  74.53,  Retention  and  access 
requirements  for  records,  of  the  revised 
subpart  C. 

The  currtnl  subpart  Q,  Cost 
Principles,  are  removed  as  modified  by 
the  Circular  to  §  74.27,  Allowable  costs, 
of  the  revised  subpart  B,  except  that 
ciurent  §§  74.171fb)  and  74.172(b)  are 
eliminated  as  being  obsolete;  and 
§  74.177  is  eliminated  as  being 
redundant  with  the  cost  principles  of 
the  applicable  OMB  Circulars. 

Differences  Between  Part  74,  as 
Amended  and  Circular  A~110 

I.  Circular  A-1 10  Options 

Circular  A-1 10  contains  language 
that,  expressly  or  by  implication, 
authorizes  agencies  to  exercise 
discretion  in  how  they  choose  to 
implement  a  particular  Circular 
provision  so  long  as  the  exercise  of  such 
discretion  does  not  violate  some 
apphcable  statute.  Many  of  these 
options  will  be  administered  on  a 
program-by-program  or  an  award-by- 
award  basis  by  HHS  awarding  agencies. 
However,  to  maintain  maximum 
consistency  and  uniformity  in  HHS 
award  and  administration  pclic>-  and 
practice,  HHS  has  elected  to  regulate  the 
following  on  a  uniform  basis; 

•  The  Circular  (section . 

23(b))  provides  for  Federal  agency  prior 
approval  when  a  recipient  wishes  to 
satisfy  a  cost-sharing  or  matching 
requirement  by  not  seeking  Federal 
payment  of  some  or  all  of  die  indirect 
costs  under  the  award.  We  are  waiving 
this  prior  approval  requirement  to 
minimize  administrative  burdens  on 
HHS  recipients  of  funds.  See  §  74.23(b) 

•  The  Circular  (section . 

24(f))  authorizes  Federal  agencies,  by 
regulation  or  by  the  terms  and 
conditions  of  an  award,  to  allow 
recipients  to  deduct  the  costs  of 
generating  income  under  federally- 
supported  projects,  in  certain 
circumstances,  when  they  compute  net 
program  Income.  To  facilitate 
uniformity  of  treatment  in  HHS  awards 
administration,  we  are  persuaded  that 
all  recipients  of  HHS  funds  subject  to 


this  part  should  operate  under  the  same 
rule;  therefore,  we  have  elected  to 
exercise  this  authority  by  regulation. 
See  §  74.24(f). 

•  The  Circular  (section . 

25(c)(2))  requires  recipients  of  non- 
construction  awards  to  request  prior 
Federal  agency  approval  for  changes  in 
key  personnel  working  under  the  award. 
We  have  elaborated  on  this  fundamental 
requirement  by  specif>ing  that  the 
project  director  or  principal  investigator 
is  always  such  a  key  person  under  HHS 
awards.  This  has  been  HHS  poUcy  for 
many  years  because  we  believe  that 
project  direction  and  leadership  are 
important  bases  upon  which  HHS 
makes  award  decisions  and  decisions 
during  the  course  of  award 
administration.  See  §  74.25(c)(2). 

•  The  Circular  (section . 

25(c)(5))  authorizes  Federal  agencies  to 
impose  a  prior  approval  requirement  on 
recipient  budget  transfers  between 
direct  and  indirect  costs.  HHS  has  not 
previously  required  such  prior  approval, 
and  we  see  no  need  to  do  so  now. 
Consequently,  this  provision  of  the 
Circular  does  not  appear  in  these 
amendments. 

•  The  Circular  (section . 

25(f))  authorizes  Federal  agencies  to 
impose  a  prior  approval  requirement  on 
certain  fund  transfers  that  exceed  ten 
percent  of  an  award's  total  budget.  HHS 
has  not  imposed  this  requirement  in  the 
past.  Our  long  term  experience  without 
such  a  requirement  gives  us  no  reason 
to  establish  one  now.  Because  award 
administration  has  worked  well  without 
a  prior  approval  requirement,  we  have 
elected  to  continue  to  refrain  from 
imposing  one.  Consequently,  this 
provision  of  the  Circular  does  not 
appear  in  these  amendments. 

•  The  Circular  (section .26(d)) 

authorizes  Federal  agencies  to  establish 
the  audit  requirements  that  will  apply  to 
awards  to  commercial  organizations.  In 
the  interests  of  simplicity  and 
uniformity,  we  have  made  commercial 
organizations  subject  to  the  audit 
requirements  of  OMB  Circular  A-133. 
which  apphes  to  most  other  HHS 
recipients  of  funds.  See  §  74.26(a). 

•  The  Circular  (section 33(0) 

authorizes  Federal  agencies  to  establish 
conditions  under  which  title  to  exempt 
property  will  be  vested  in  recipients. 
(Exempt  property  is  property  for  which 
a  Federal  agency  has  statutory  authority 
to  vest  title  without  further  obUgation. 
e.g.,  research  grants  under  31  U.S.C. 
6306.)  HHS  is  continuing  its 
longstanding  policy  of  only  reser\-ing 
the  right  to  require  transfer  of  title  to 
such  exempt  equipment.  This  poUcy 
gives  maximum  flexibility  to  recipients 
of  HHS  funds,  while  protecting  ffflS's 
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abiMty  to  ensure  continuity  of  resource 
application  when  responsibility  for  a 
pro)ect  is  moved  to  a  new  or 
replacement  recipient.  See  §  74.33(b). 

•  The  Circular  (section .37) 

authorizes  Federal  agencies  to  require 
that  recipients  reowd  liens  to  indicate 
that  personal  and  real  property  was 
acquired  or  improved  with  Federal 
funds  and  that  the  property  disposition 
rules  apply  to  it.  We  have  done  so  only 
with  re^^rd  to  real  property  in  which  a 
Federal  interest  has  been  estabUshed. 
We  believe  that  such  a  rule  properly 
balances  the  desire  to  minimize 
administrative  burdens  on  grantees  with 
the  need  to  protect  critical  HHS 
financial  interests.  See  §  74.37. 

•  We  have  adopted  the  Circular 
provisions  at  sections .22  and 

_.52(aK2)  to  reflect  the  OMB- 


approved  procediires  of  the  HHS 
Payment  Management  System  (PMS). 
For  example,  PMS  has  adapted  the 
forms  SF-270  and  272  and  renumbered 
them  as  PMS-270  and  272,  respectively. 
See  §§  74.22  and  74.52(a)(2). 

2.  "Deviations"  Approved  by  OMB 

Circular  A-110  provides  for  a  process 
whereby  a  Federal  agency  may  seek 
exceptions  to  provisions  of  the  Circular. 
HHS  sought  and  obtained  approval  for 
the  f(^owing  deviations  from  the 
Circular's  provisions. 

•  Prior  approval  of  research  patient 
casta — Because  of  the  significant 
amount  of.  and  sensitivity  to,  research 
patient  care  in  HHS.  revised 

§  74.25(c)(8)  continues  the  requirement 
currently  at  §  74.103(d)(3)  that 
recipients  obtain  prior  approval  for 
research  patient  can  costs  in  awards 
made  for  the  performance  of  research 
work. 

•  Bid  and  proposal  costs,  and 
independent  research  and  development 
costs  of  non-profit  organizations — 
Revised  %  74.27(b)  carries  over  virtually 
intact  the  current  provisions  at 

§  74.174(b)  (1)  and  (2)  which  address 
allowable  bid  and  proposal  costs,  and 
independent  research  and  development 
costs.  Because  OMB  Circular  A-122 
does  not  cover  them,  HHS  has  chosen  to 
continue  to  address  these  subjects  in 
part  74  to  fill  an  important  policy  gap, 
especially  in  view  of  HHS's  expansive 
funded  research  and  development 
activity. 

•  Application  of  part  74  to  the 
"entitlement  programs"— Part  74,  as 
amended,  continues  to  apply  to  grants 
to  the  States  for  the  programs  listed  in 
45  CFR  92.4(a)  (3),  (7),  and  (8),  which 
are  commonly  referred  to  as  the 
"entitlement  programs."  As  discussed 
imder  General,  above,  this  is  a 
temporary  provision  until  new  poUcies 


are  developed,  as  indicated  at  45  CFR 
92.4(b).  for  subpart  E  of  45  CFR  part  92. 
to  covet  those  programs. 

3.  Retention  of  Longstanding  HHS 
Policies 

In  addition  to  adopting  the  language 
of  OMB  Circular  A-110,  this 
amendment  of  45  CFR  part  74  retains 
certain  longstanding  HHS  policies 
which  neither  are  contained  in  nor 
conflict  with  the  Circular,  and  which  we 
believe  are  necessary  to  continuing, 
sound  administration  of  the  awards 
process. 

•  Revised  §  74.22(h)(2)  references  the 
HHS  claims  collection  regulations  in  45 
CFR  part  30  rather  than  OMB  Circular 
A-129  because  those  regulations  are 
more  relevant  to  the  delinquent  debts  of 
recipients  of  HHS  funds. 

•  Revised  §  74.25(k)  specifies  which 
HHS  officials  have  the  authority  to  grant 
requests  for  prior  approvals  of  revisions 
in  budget  or  program  plans  imder  this 
Part.  This  provision  is  not  changed  in 
any  substantive  way  from  the  current 
provisiMis  at  §  74.101(a). 

•  Revised  §  74.26  defines  the  term 
"affiliated"  in  relation  to  the 
applicabihty  of  OMB  Circular  A-133  to 
hospitals  affiliated  with  institutions  of 
higher  education.  The  revised  section 
also  provides  recipients  of  HHS  awards 
with  instructions  on  where  to  submit 
copies  of  audit  reports.  This  provision  is 
changed  from  current  §  74.62(c)  only  to 
update  the  location  to  which  audit 
reports  must  be  sent. 

•  Revised  subpart  E  contains  special 
additional  requirements  for  awards  to 
commercial  organizations.  We  have 
deleted  the  previous  requirement  that 
property  acquired  by  commercial 
organizations  tmder  an  HHS  award 
becomes  Government  property. 
Experience  has  shown  that  no  need 
exists  fot  this  requirement;  therefore,  we 
believe  the  costs  of  administering  such 

a  requirement  cannot  be  justified. 
Henceforth,  property  acquired  by 
commercial  organizations  imder  an  HHS 
award  will  be  treated  in  the  same  way 
as  property  acquired  by  other  grantees 
as  provided  at  revised  §§  74.30  through 
74.37. 

4.  Other  Changes 

We  have  made  a  number  of  editorial 
and  key  technical  clarifications  of  the 
Circular's  provisions  throughout  the 
rule  as  amended.  They  are  designed  to 
make  the  rule  more  understandable  to 
the  many  and  varied  HHS  awarding 
agencies  and  recipients.  In  some 
instances,  we  have  recognized  some  of 
the  text  in  the  longer  sections  of  the 
Circular  for  easier  reading  £md 
reference.  However,  we  have  not 


deviated  &t>m  the  substantive 
requirements  of  the  arcular.  In 
addition,  we  have  made  changes  related 
to  the  lollowing  provisions  which  do 
not  vary  in  substance  fitim  the  intent  or 
provisions  of  the  Circular. 

•  Definitions,  revised  §  74.2 — 
Following  OMB's  approval  to  continue 
part  74's  apphcabiUty  to  the 
"entitlement  programs,"  we  have  added 
definitions  of  "State,"  "local 
government,"  "Indian  Tribal 
government,"  and  "Government."  These 
definitions  are  consistent  with  the 
definitions  set  forth  at  45  CFR  part  92. 
We  have  also  expanded  the  definition  of 
"Recipient"  to  embrace  these  entities. 
We  have  added  a  definition  of 
"discretionary  award"  to  distinguish 
these  types  of  transactions  bam  the 
"entitlement  program"  tjrpe  of  award. 

To  improve  the  utility  of  the  rule,  we 
have  added  definitions  for  the  following 
organizational  entities:  the  Office  of 
Management  and  Budget  (OMB);  the 
Office  of  Grants  and  Acquisition 
Management  (OGAM)  of  the  Office  of 
the  Assistant  Secretary  for  Management 
and  Budget,  which  replaces  the  OPAL  of 
the  current  rule;  and  Ae  Departmental 
Appeals  Board,  which  is  responsible  for 
adjudicating  certain  disputes  that  arise 
between  HHS  and  recipients  of  HHS 
funds  (see  revised  subpart  F). 

The  Circuletf  defines  the  phrase 
"Federal  awarding  agency"  at 

.2  as  the  Federal  agency  that 

provides  an  award  to  a  recipient.  In 
making  certain  fisatiffes  of  theCircvdar 
apply  more  particularly  to  HHS,  we 
have  added  a  definition  of  "HHS 
awarding  agency"  to  refer  to  those 
organizational  components  of  HHS  with 
authority  and  responsibility  for  making 
and  administering  HHS  awards.  Having 
established  this  definition,  we  have 
replaced  the  term  "Federal  awarding 
agency,"  which  appears  throughout  the 
Circular's  provisions,  with  the  term 
"HHS  awarding  agency,"  whenever  we 
mean  the  HHS  organizational 
component  making  the  award.  In  those 
places  where  we  have  inserted  the  term 
"HHS"  in  place  of  "Federal  awarding 
agency,"  we  mean  to  encompass  not 
only  the  awarding  agency.  haX  also, 
other  HHS  components;  e.g.,  the  Office 
of  Inspector  General. 

•  Appendix  A— The  Circular 
inadvertently  misstates  the  applicability 
of  the  statute  commonly  know  as  the 
Bryd  Anti-Ldbbying  Amendmoit,  31 
U.S.C  1352.  The  statue  appfies  to 
organizations  which  apply  or  bid  for  an 
award  exceeding  $100,000.  not  $100,000 
or  more.  We  have  made  the  correction 
in  Appendix  A;  we  have  also  included 
a  cross  refarence  to  45  CFR  part  93 
which  contains  the  appUcable  HHS 
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regulations  implementing  the  statute 
which  were  issued  pursuant  to  an  0MB 
common  rule  promulgated  in  1990. 

•  Patent  and  Trademark  Laws — We 
have  corrected  the  citation  "35  U.S.C 
Ch.  18"  which  was  inadvertently 

included  in  section .24(h)  of 

the  Grcular.  Tlie  correct  citation  is  35 
U.S.C.  200-212.  We  have  also  added  a 
proscription  on  HHS  awarding  agencies 
Tom  employing  terms  and  conditions  of 
iwards  made  for  educational  purposes 
':o  assert  Federal  rights  in  inventions 
■nade  thereunder,  in  keeping  with  the 
provisions  of  35  U.S.C  212. 

•  Insurance  of  Federally-owned 
Property— At  the  revised  §  74.31, 
Insurance  Coverage,  we  have  not 
included  the  last  sentence  of  section 

.31  of  Qrcular.  "Federally- 

Dwned  property  need  not  be  insured 
unless  required  by  the  terms  and 
conditions  of  the  award."  We  have 
determined  that,  since  the  Government 
is  a  self-insurer,  recipients  should  not 
dilute  the  effect  of  the  assistance 
awarded  by  expending  appropriated 
funds  on  insuring  Federally-owned 
property.  Because  by  its  terms,  the 
Circular's  provision  is  discretionary 
with  the  agency,  our  omission  of  it 
represents  a  policy  choice  effectively  to 
regulate  against  allowing  HHS  awarding 
agencies  to  exercise  such  discretion. 
Therefore,  the  omission  is  consistent 
with  the  substance  and  intent  of  the 
Qrcular. 

III.  fusttfication  for  Waiver  of  Proposed 
Rulemaking 

•As  a  matter  of  longstanding  policy  set 
forth  at  36  FR  2532  [Feb.  5,  1971),  the 
Department  of  Health  and  Human 
Services  normally  follows  the  notice  of 
proposed  rulemaking  and  public 
comment  (NPRM)  procedures  set  forth 
in  the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  553,  even  when  it  is  not 
required  by  the  APA  to  do  so.  The  APA, 
however,  provides  for  an  exception  to 
the  NPRM  procedures  when  an  agency 
finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
grounds  that  they  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest. 

Pursuant  to  5.  U.S.C.  553,  this  rule  is 
being  published  as  an  interim  final  rule 
with  an  immediate  effective  date 
because  HHS  has  found  good  cause  to 
di!:pense  with  both  the  prior  notice  and 
comment  on  this  rule,  and  the  30-day 
delay  in  its  effective  date.  At  the  same 
time,  HHS  encourages  interested  parties 
to  comment  on  this  rule  so  that  we  may 
have  the  benefit  of  the  public's  reaction 
before  publishing  the  rule  In  final  form. 


As  previously  stated,  the  primary 
purpose  of  this  rule  is  to  incorporate  the 
provisions  of  the  revised  0MB  Circular 
A-110  into  HHS's  award  administration 
regulations.  The  Circular  was  developed 
over  a  period  of  several  yean  by  a 
Federal  interagency  task  force  and  was 
subject  to  public  review  and  extensive 
public  comment  before  0MB  published 
its  final  revised  Circular  on  November 
29.  1993.  0MB  in  fad  received  over  200 
comments  in  response  to  its  proposed 
Circular  from  a  wide  array  of  Federal- 
and  non-Federal  respondents,  many  of 
whom  included  past  and  current 
recipients  of  HHS  awards. 

To  expedite  government-wide  u.se  of 
these  uniform  procedures,  OMB 
.  directed  that  Federal  agencies 
responsible  for  awarding  and 
administering  grants  and  other 
agreements  covered  by  the  Qrcular 
publish  agency-specific  rules  adopting 
the  Circular's  specific  language.  OMB 
has  allowed  agencies  little  latitude  to 
publish  rules  that  deviate  from  the 
Circular  which,  as  stated,  had  been 
subject  to  public  comment.  Unless  a 
different  provision  is  required  by 
Federal  statute  or  an  agency  has 
obtained  OMB's  approval  for  a 
deviation,  the  provisions  of  the  Circular 
govern. 

This  interim  final  rule  essentially 
adopts  the  provisions  of  the  Circular  to 
the  maximum  extent  possible.  Some  key 
technical  clarifications,  which  are 
detailed  elsewhere  in  this  Preamble, 
have  been  made  to  enhance  the  rule's 
clarity  and  thus  that  ability  of  HHS 
awarding  agencies  and  recipients  of 
HHS  funds  to  comprehend  and  apply  its 
provisions.  As  also  explained  elsewhere 
in  this  Preamble,  other  provisions  of 
this  rule  that  may  differ  from  the  precise 
language  of  the  Circular  simply  carry 
over  longstanding  HHS  pohcies  from 
the  current  part  74.  Some  of  these 
provisions  neither  derive  from  nor 
conflict  with  the  Circular.  Concerning 
others,  such  as  the  rule  requiring  prior 
approval  of  patient  care  costs  in 
research  awards.  HHS  obtained  OMB's 
approval  to  publish  them  under  OMB's 
deviation  procedures.  But  even  these 
"deviation"  provisions  have  been 
reflected  for  some  time  in  HHS's 
regulations  at  part  74.  For  those 
provisions  where  HHS  has  exercised  the 
discretionary  decisionmaking  inherent 
in  the  Circular's  provisions,  we  have 
made  choices  that  we  believe  inure 
chiefly  to  the  recipients's  benefit  by 
avoiding  imposition  of  additional  or 
unnecessary  administrative  and  other 
burdens. 

Therefore,  because  this  rule  is  (1)  on 
a  Federal  poHcy  which  has  been  subject 
to  extensive  public  comment,  (2)  based 


in  the  main  on  current  regulations 
where  it  differe  form  that  Federal  policy, 
(3)  intended  to  benefit  both  affected 
Federal  agencies  and  recipients  of 
Federal  awards  by  removing 
unnecessary  administrative  and  other 
burdens,  and  thus  facilitate  sound 
award  administration.  HHS  has 
determined  that  publication  of  this  rule 
as  an  NPRM  is  unnecessary,  impractical 
and  contrary  to  the  public  interest.  For 
these  same  reasons.  HHS  finds  that  good 
cause  exists  to  eliminate  the  30-day 
delay  of  the  effective  date  of  this  rule. 

rv.  Regulatory  Impact  Analyses 

Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  rule  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

(Nate  HHS  bad  previously  listed  this  rule 
as  a  significant  rule  in  its  "Semiannual 
Regulatory  Agenda."  published  In  the 
Federal  Register  on  April  25. 1994,  59  FR 
20325.  When  OMB  issued  the  revised  final 
Grcular  A-llO  in  November  1993,  HHS 
originally  considered  the  possibility  that  its 
rule  adopting  the  Circular's  provisions  might 
constitute  a  "significant  regulatory  action"  as 
defined  in  Executive  Order  123tj6,  especially 
in  view  of  HHS's  gener&l  polity  of  following 
the  APA's  notice  and  comment  procedures 
even  when  that  statute  does  not  require  us  to 
do  so.  Upon  further  review  of  the  Circular, 
this  implementing  rule  and  its  long 
reuulatory  history,  and  before  the  April  25. 
1994  Federal  Register  notice,  HHS  had 
determined  that  this  rule  is  not  "signifKant" 
because  it  essentially  updates  HHS  grant 
administration  rules  which  have  been  in 
place  for  many  years.  Regrettably.  HHS  was 
unable  to  delete  this  item  from  the  regulatory 
agenda  before  publication  of  the  notice. 
Notwithstanding  its  iiKlusion  in  thai  agenda, 
this  rule  is  not  a  "significant '  rule  within  the 
meaning  of  the  Executive  Order.) 

Fegulatnry  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
60S(b)),  has  reviewed  this  interim  final 
rule  before  publication  and.  by 
appro'.ing  it,  certifies  that  it  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  keeping  with  the  requirements  of 
44  U.S.C.  3504(h).  the  Information 
collection  requirements  contained  in 
this  rule  have  been  approved  by  OMB 
as  Standard  P'urms  or  HHS  adaptations 
of  Standard  Forms  with  the  following 
assigned  clearance  numbers:  SF-269: 
0348-0039;  SF-J24: 0348-0043;  and 
PMS-270  and  272:  0937-0200. 

List  of  Subjects  in  45  CFR  Fart  74 

Accounting,  Administrative  practice 
and  procedures,  Grant  programs — 
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health,  Grant  programs — social 
programs.  Grants  administration. 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  Does  not  Apply.) 

Dated:  August  17, 1994. 
Doona  E.  Shalala. 
Secretaryof  Health  and  Human  Services. 

Part  74  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  74— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  AWARDS  AND 
SUBAWAROS  TO  INSTITUTIONS  OF 
HIGHER  EDUCATION,  HOSPITALS, 
OTHER  NONPROFIT  ORGANIZATIONS, 
AND  COMMERCIAL  ORGANIZATIONS; 
AND  CERTAIN  GRANTS  AND 
AGREEMENTS  WITH  STATES,  LOCAL 
GOVERNMENTS  AND  INDIAN  TRIBAL 
GOVERNMENTS 

1.  The  authority  citation  for  part  74  is 
revised  to  read  as  follows: 

Authority:  S  U.S.C.  section  301:  Appendix 
)  is  also  issued  under  31  U.S.Q  section  7505. 

2.  The  heading  for  part  74  is  revised 
to  read  as  set  forth  above. 

3.  Subparts  A-F  are  revised  to  read  as 
follows: 

Subpart  A— Qaneral 

74.1  Purpose  and  applicability. 

74.2  Definitions. 

74.3  Effiact  on  other  issuances. 

74.4  Deviations. 

74.5  Subawards. 

Subpart  B— Pr»-Award  Requirements 

74.10  Purpose. 

74.11  Pre-award  policies. 

74.12  Forms  for  applying  for  HHS  fmancial 
assistance. 

74.13  Debarment  and  suspension. 

74.14  Special  award  conditions. 

74.15  Metric  system  of  measurement. 

74.16  Resource  Conservation  and  Recovery 
Act  (RCRA,  Section  6002  of  Pub.  L.  No. 
94-580  (Codified  at  42  U.S.C.  6962)). 

74.17  Certifications  and  representations. 

Sut>part  C — Post-Award  Requirements 

Financial  and  Program  Management 

74.20    Purpiose  of  financial  and  program 

management 
74  21    Standards  for  fmancial  management 

systems. 

74.22  Payment. 

74.23  Cost  sharing  or  matching 

74.24  Program  income 

74.25  Revision  of  budget  and  program 
plans. 

74.26  Non-Federal  audits. 

74.27  Allowable  costs. 

74.28  Period  of  availability  of  funds. 

Property  Standards 

74.30  Purpose  of  property  standards. 

74.31  Insurance  coverage. 


74.32  Real  property. 

74.33  Federal ly-owned  and  exempt 
property. 

74.34  Equipment. 

74.35  Supplies. 

74.36  Intangible  property. 

74.37  Property  trust  relationship. 

Procurement  Standards 

74.40  Purpose  of  procurement  standards. 

74.41  Recipient  responsibilities. 

74.42  Codes  of  conduct. 

74.43  Competition. 

74.44  Procurement  procedures. 

74.45  Cost  and  price  analysis. 

74.46  Procurement  records. 

74.47  Contract  administration. 

74.48  Contract  provisions. 

Reports  and  Records 

74.50  Purpose  of  repiorts  and  records. 

74.51  Monitoring  and  reporting  program 
performance. 

74.52  Financial  reporting. 

74.53  Retention  and  access  requirements  for 
records. 

Termination  and  Enforcement 

74.60  Purpose  of  termination  and 
enforcement. 

74.61  Tomination. 

74.62  Enforcement. 

Sut>part  O— After-the-Award  Requlrentents 

74.70  Purpose. 

74.71  Closeout  procedures. 

74.72  Subsequent  adjustments  and 
continuing  responsibilities. 

74.73  Collection  of  amounts  due. 

Sut>part  B— Special  Provisions  for  Awards 
to  ComnMrcial  Organizations 

74.80  Soope  of  subpart 

74.81  Prohibition  against  profit 

74.82  Program  income, 

Sut)paft  P— Disputes 

74.90  Final  decisions  in  disputes. 

74.91  Alternative  dispute  resolution. 

Subpart  A— General 

§74.1    Parpose  and  applicability. 

(a)  Unless  inconsistent  with  statutory 
requirenaents.  this  part  establishes 
uniform  administralive  requirements 
governing: 

(1)  Department  of  Health  and  Human 
Services*  (HHS)  grants  and  agreements 
awarded  to  institutions  of  higher 
education,  hospitals,  other  nonprofit 
organizations  and  commercial 
organizations; 

(2)  Subgrants  or  other  subawards 
awarded  by  recipients  of  HHS  grants 
and  agreements  to  institutions  of  higher 
education,  hospitals,  other  nonprofit 
organizations  and  commercial 
organizations,  including  subgrants  or 
other  subawards  awarded  under  HHS 
grants  and  agreements  administered  by 
State,  local  and  Indian  Tribal 
governments;  and 

(3)  HIIS  grants  and  agreements,  and 
any  subawards  under  such  grants  and 


agreements,  awarded  to  carry  out  the 
entitlement  programs  identified  at  45 
CFR  part  92,  §  92.4(a)(3).  (a)(7),  and 
(a)(8),  except  that  §§  74.12  and  74.25  of 
this  Part  shall  not  apply. 

(b)  Nonprofit  organizations  that 
implement  HHS  programs  for  the  States 
are  also  subject  to  state  requirements. 

§74.2    Definitions. 

Accrued  expenditures  mean  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for:  (1)  Goods  and  other  tangible 
property  received;  (2)  services 
performed  by  employees,  contractors, 
subrecipients,  and  other  payees;  and,  (3) 
other  amounts  becoming  owed  under 
programs  for  which  no  current  services 
or  performance  is  required. 

Accrued  income  means  the  sum  of:  (1) 
Earnings  during  a  given  period  bom  (i) 
services  performed  by  the  recipient,  and 
(ii)  goods  and  other  tangible  property 
delivered  to  purchasers;  and  (2). 
amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

Acquisition  cost  of  equipment  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient'^ 
regular  accounting  practices. 

Advance  means  a  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award  means  financial  assistance  that 
provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 
administered  luider  Federal 
procurement  laws  and  regulations. 

Cash  contributions  mean  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 
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Goseout  means  the  process  by  which 
the  HHS  awarding  agency  determines 
that  all  applicable  administrative 
actions  and  all  required  work  of  the 
award  have  been  completed  by  the 
recipient  and  HHS. 

Contract  means  a  procurement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

Cost  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Current  accounting  period  means, 
with  respect  to  §  74.27(b),  fJie  period  of 
time  the  recipient  chooses  for  purposes 
of  financial  statements  and  audits. 

Dofe  o/comD7etJcn  means  the  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  awaid 
docimient,  or  any  supplement  or 
amendment  thereto,  on  which  HHS 
awarding  agenc>'  sponsorship  ends. 

Departmental  Appeals  Board  means 
the  independent  cffice  established  in 
the  OfTice  of  the  Secretary  with 
delegated  authority  from  the  Secretary 
to  review  and  decide  certain  disputes 
between  recipients  of  HHS  funds  and 
HHS  awarding  agencies  under  45  CFR 
part  16  and  to  perform  other  review, 
adjudication  and  mediation  services  as 
assigned. 

Disailownd  costs  mean  those  charges 
to  an  award  that  the  HHS  awarding 
agency  determines  to  be  unallowable,  in 
accordance  with  the  applicable  Fede.'-al 
cost  principles  or  other  teniis  and 
conditions  contained  in  the  award. 

Discretionary  award  means  an  award 
made  by  an  HHS  awarding  agency  in 
keeping  with  specific  statutory  authority 
which  enables  the  agency  to  exercise 
judgment  ("discretion")  in  selecting  the 
applicar.t/recipienf  o.^an  i  z-ition 
through  a  competitive  aword  process 

Equipment  means  tangible 
nonexpyndjble  personal  property, 
intluding  cxerrpt  property,  chars;eJ 
directly  to  the  award  having  a  urcful  l.fc 
of  more  than  one  year  and  .jIi 
acqiii    "i'ln  cast  of  S5000  or  more  per 
unit,  j.^wever.  consistent  with  :?Lipip'it 
policy,  lower  li.mits  may  be  established. 

Exi  f'fc.  prriperiym>:^^r.j  prt-prrty  undor 
the  cc  ntroj  of  any  HHS  a.va-ding  ngvct  y 
.  that,  as  dotc.->:ii.-)ed  by  the  he.q  J  of  the 
awA.'-ding  agrncy  or  his/.hcr  Je'e';afe,  Is 
no  longer  .-^qui.-ed  for  U.o  agency's 
needs  or  the  disci:arg».-  of  is 
n^sponsibilitii^s. 

Exumpt  prcper^y  ir.ea.-^'s  ta.'-igiL'lo 
personal  property  acquired  in  whole  or 
in  part  with  Federal  fviiids,  whore  the 
HHS  awardi-ig  agtnt.y  has  statutory 
authority  to  vest  title  in  the  recipient 
without  fiuther  obligation  to  the  Federal 
Government.  An  example  of  exempt 
property  authority  is  contained  in  the 


Federal  Grant  and  Cooperative 
Agreement  Act,  31  U.S.C  6306,  for 
property  acquired  under  an  award  to 
conduct  basic  or  appUed  research  by  a 
iionprofit  institution  of  higher  education 
or  nonprofit  organization  whose 
principal  piu-pose  is  conducting 
scientific  research. 

Federal  funds  authorized  mean  the 
total  amount  of  Federal  funds  obligated 
by  the  HHS  awarding  agency  for  us©  by 
the  recipient  This  amount  may  include 
any  authorized  carryover  of  unobhgated 
funds  from  prior  funding  periods  when 
permitted  by  the  HHS  awarding 
agency's  implementing  instructions  or 
authorized  by  the  terms  and  conditions 
of  the  award. 

Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  or  suppUes' 
acquisition  costs  and  any  improvement 
expenditures  paid  with  Federal  f\mds. 
This  will  be  the  same  percentage  as  the 
Federal  share  of  the  total  costs  imder  the 
award  for  the  funding  period  in  which 
tlie  property  was  acquired  (excluding 
the  value  of  third  party  in-kind 
contributions).  For  property  acquired  on 
an  amortized  basis  over  more  than  one 
funding  period,  the  Federal  share  will 
be  the  percentage  of  the  amount  of  paid- 
in  equity  at  the  time  of  disposition. 

Federally  recognized  Indian  Tribal 
government  mea.ns  the  governing  body 
of  any  Indian  tribe,  band,  nation,  or 
other  organized  groirp  or  community 
(including  any  Native  village  as  defined 
in  section  3  of  the  Alaska  Native  Claims 
Settlement  Act  certified  by  the  Secretary 
of  the  Interior  as  eligible  for  the  «perial 
programs  and  services  provided  bv  him 
through  the  Bureau  of  Indian  Affairs. 

Funding  peiiod  means  the  period  of 
time  when  Federal  fimding  is  a\  ailable 
for  obligation  by  the  recipient. 

Govemmt'iit  means  a  .St^te  or  local 
P'lxenunent  or  a  federallv  rs  c.>^ni7ed 
Ir.dian  tribal  government. 

HHS  means  the  U.S.  Departnient  of 
He.ilth  and  Hun.nn  Services. 

HHS  awarding  Oj^ency  rr  :r.s  rmy 
f.!-gan:7,dtion  component  (»;  HHS  that  is 
;..;thorizi  d  fo  make  and  adniiiiister 
.'jwards. 

Ir.tir.igiule  property  ai,d  debt 
i-T-'.nimf-r.is  n:;caii,  but  are  not  !ir!T;t»'d 
to.  trddemarks,  copyrights,  pdieuis  and 
paifTjt  appUcations  and  s.ich  pnip«";!y 
as  loins,  note's  and  oUher  debt 
mstj-Limonts,  lease  agreeuients,  sto«.k 
:;n'i  other  in:-lruments  of  property 
ownership,  whelhur  con.sidmeii  langible 
or  iijtanc;ibie. 

IxKol  government  means  a  iit.dl  unit 
of  government,  including  specifiCviily  a 
county,  municipality,  city,  town, 
township,  local  public  authority,  school 
^hstrict.  special  district,  intra-state 


district,  council  of  goveriunents 
(whether  or  not  incorporated  as  a 
nonprofit  corporation  under  State  law), 
any  other  regional  or  interstate  entitv.  or 
any  agency  or  instrumentality  of  local 
government. 

Obligations  mean  the  amounts  of 
ordei-s  placed,  contrfic-t3  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  sanie  or  a  future  period. 

OGAAf  means  the  Office  of  Grants  and 
Acquisition  Management,  which  is  an 
organizational  component  within  the 
Office  of  the  St-cretary.  HHS,  and 
reports  to  the  Assistant  .Secretary  for 
Mdnage.ment  and  Budeet. 

OM3  means  the  US.  Office  ol 
Management  and  Budget. 

Outlays  or  expenditures  mean  charpcs 
made  to  the  project  or  program.  They 
may  be  reported  on  a  cash  or  accrual 
basis.  For  reports  prepared  on  a  cash 
basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  ser/ices,  the  amount  of 
indirect  expense  charged,  the  value  ol 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipienis.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  end  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contnbutions  applied,  and  the 
nRt  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
ser\iccs  performed  by  employees, 
contractors,  subrecipients  and  other 
pa>'-  s  end  other  amounts  becomin-.- 
owed  u.idrr  pr(/grams  for  whic  h  no 
curreni  servu  es  cr  performance  are 
requir»;d. 

Fc^rsonal  pn:'pt'rty  mean?  priipertv  of 
any  kind  except  real  pro;,»erty.  It  mav  Ik 
tangibla.  hav.np  phy.Tic-il  t-xistonct;.  or 
uitangibie,  hdving  no  phvsical 
existence,  sutii  oS  copyiitJ.hls.  patents, 
or  sfcuri{ii:.>. 

Priirr  approvnl  meanr  written 
opprc»val  tiy  an  auihoriz*  d  HHS  officiol 
evidencing  prior  ccns<'nt. 

Prv^am  ir.rcnie  means  gross  inccirr.- 
earned  by  the  recipieiit  that  is  dirri  !tv 
gei:e!-ated  by  a  supported  acti.ity  .  r 
enmed  as  a  resui*  of  the  awa.tl  (sre 
exclubiop.s  in  §  74.24  (e)  and  (h)). 
.  F*rogram  income  uirludes,  but  is  nut 
limited  to,  Hi!  ome  from  fees  fur  m-i-\'i<  i-^ 
p"rf.)n;ied,  the  cse  or  rental  of  real  or 
personal  pnip»'r!y  acquired  under 
fedi;rally-fu:ided  projects,  the  saic  cf 
commodities  or  items  fabricated  under 
an  award,  license  fi?es  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interesl 
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earned  on  advances  df  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  the  terms  and 
conditions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal  on  loans,  rebates,  credits, 
discounts,  etc.,  or  interest  earned  on  any 
of  them. 

Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles  (see  §  74.27), 
incurred  by  a  recipient  and  the  value  of 
the  contributions  made  by  third  parties 
in  accomplishing  the  objectives  of  the 
award  diulng  the  project  period. 

Project  period  means  the  period 
established  in  the  award  document 
during  which  HHS  awarding  agency 
sponsorship  begins  and  e^ids. 

Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

Real  property  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 

Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  an  HHS  awarding  agency  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  public  and  private 
hospitals,  commercial  organizations, 
and  other  quasi-public  and  private 
nonprofit  organizations  such  as.  but  not 
limited  to,  community  action  agencies, 
research  institutes,  educational 
associations,  and  health  centers.  The 
term  may  include  foreign  or 
international  organizations  (such  as 
agencies  of  the  United  Nations)  which 
are  recipients,  subrecipients.  or 
contractors  or  subcontractors  of 
recipients  or  subrecipients  at  the 
discretion  of  the  HHS  awarding  agency. 
The  term  does  not  include  government- 
owned  contractor-operated  facilities  or 
research  centers  providing  continued 
support  for  mission-oriented,  large-scale 
programs  that  are  government-owned  or 
controlled,  or  are  designated  as 
federally-funded  research  and 
development  centers.  For  entitlement 
programs  listed  at  45  CFR  92.4(a)(3), 
(a)(7).  and  (a)(8)  "recipient"  means  the 
government  to  which  an  HHS  awarding 
agency  awards  funds  and  which  is 
accountable  for  the  use  of  the  funds 
provided.  The  recipient  in  this  case  is 
the  entire  legal  entity  even  if  only  a 
particular  component  of  the  entity  is 
designated  in  the  award  document. 

Research  and  development  means  all 
research  activities,  both  basic  and 
apphed,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  hospitals,  other  nonprofit 
institutions,  and  commercial 


organizations.  "Research"  is  defined  as 
a  systematic  study  directed  toward 
fuller  scientific  knowledge  or 
imderstaading  of  the  subject  studied. 
"Development"  is  the  systematic  use  of 
knowledge  and  understanding  gained 
from  research  directed  toward  the 
production  of  useful  materials,  devices, 
systems,  or  methods,  including  design 
and  development  of  prototypes  and 
processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $25,000). 

State  means  any  of  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
United  States,  or  any  agency  or 
instrumentality  of  a  State  exclusive  of 
local  governments. 

Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  fieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipitnt  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  this  section. 

Subrecipient  means  the  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided.  The  term 
may  include  foreign' or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
HHS  awarding  agency. 

Supplies  means  all  personal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  a  funding 
agreement  ("subject  inventions"),  as 
defined  in  37  CFR  part  401,  "Rights  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Business  Firms 
Under  Government  Grants,  Contracts, 
and  Cooperative  Agreements." 

Suspension  means  an  action  by  the 
HHS  awarding  agency  that  temporarily 
withdraws  the  agency's  financial 
assistance  sponsorship  under  an  award, 
pending  corrective  action  by  the 


recipient  or  pending  a  decision  to 
terminate  the  award. 

Suspension  of  an  award  is  a  separate 
action  from  suspension  under  HHS 
regulations  (45  CFR  part  76) 
implementing  E.O.s  12549  and  12689, 
"Debarment  and  Suspension." 

Tennination  means  the  cancellation 
of  HHS  awarding  agency  sponsorship, 
in  whole  or  in  part,  under  an  agreement 
at  any  time  prior  to  the  date  of 
completion.  For  the  entitlement 
programs  Usted  at  45  CFR  92.4  (a)(3), 
(a)(7),  and  (a)(8),  "tennination"  shall 
have  that  meaning  assigned  at  45  CFR 
92.3. 

Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the- form  of  real 
property,  equipment,  suppUes  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obligations,  for  financial 
reports  prepared  on  a  cash  basis,  mean 
the  amount  of  obligations  incurred  by 
the  recipient  that  has  not  been  paid.  For 
reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
recipient  for  which  an  outlay  lias  not 
been  recorded. 

Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  the 
HHS  awarding  agency  that  has  not  been 
obligated  by  the  recipient  and  is 
determined  by  deducting  the 
omsulative  obligations  from  the 
cumulative  funds  authorized. 

Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§  74.3    Effect  on  other  issuances. 

This  part  supersedes  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part,  except  to 
the  extent  they  are  required  by  statute, 
or  authorized  in  accordance  with  the 
deviations  provision  in  §  74.4. 

§74.4    Deviations. 

After  consultation  with  OMB,  the 
HHS  CKJAM  may  grant  exceptions  to 
HHS  awarding  agencies  for  classes  ot 
awards  or  recipients  subject  to  the 
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requirements  of  this  part  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  part  shall  be 
permitted  only  in  unusual 
circumstances.  HHS  awarding  agencies 
may  apply  more  restrictive  requirements 
to  a  class  of  awards  or  recipients  when 
approved  by  the  OGAM,  after 
consultation  with  the  OMB.  HHS 
awarding  agencies  may  apply  less 
restrictive  requirements  without 
approval  by  the  OGAM  when  making 
small  awards  except  for  those 
requirements  which  are  statutory. 
Exceptions  on  a  case-by-case  basis  may 
also  be  made  by  HHS  awarding  agencies 
without  seeking  prior  approval  from  the 
OGAM.  OGAM  will  maintain  a  record  of 
all  requests  for  exceptions  from  the 
provisions  of  this  pari  that  have  bren 
approved  for  classes  of  awards  or 
recipients. 

§  74.5    Subawards. 

(a)  Unless  inconsistent  with  statutory 
requirements,  this  part  shall  apply  to- 
ll) All  subawards  received  by 

institutions  of  higher  education, 
hospitals,  other  non-profit 
organizations,  and  commercial 
organizations  from  any  recipient  of  an 
HHS  award,  including  any  subawards 
received  from  States,  and  local  Indian 
Tribal  governments;  and 

(2)  AH  subawards  received  from 
States  by  any  entity,  including  a 
government  entity,  under  the 
entitlement  programs  identified  at  45 
CFR  part  92,  §  92.4  |a).  (a)(7),  and  (a)(8), 
except  that  §§74.12  and  74.25  of  this 
part  shall  not  apply. 

(b)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  when  State,  local, 
and  Indian  Tribal  government  recipients 
of  HHS  awards  make  subawards  to  a 
government  entity,  they  shall  apply  the 
regulations  at  45  CFR  part  92.  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,"  or  State  rules. 
whichever  apply,  to  such  awards. 

Subpart  B— Pre-Award  Requirements 
§74.10    Purpose. 

Sections  74.11  through  74  17 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  HHS  awards. 

§  74. 1 1    Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  The  Federal 
Grant  and  Cooperative  Agreement  Act, 
31  U.S.C.  6301-08,  governs  the  use^of 
grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative 


agreement  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  HHS  awarding 
agency. 

(b)  HHS  awarding  agencies  shall 
notify  the  public  of  funding  priorities 
for  discretionary  grant  programs,  unless 
iunding  priorities  are  established  bv 
Federal  statute. 

§  74. 1 2    Forms  for  applying  for  HHS 
financial  assistance. 

(a)  HHS  awarding  agencies  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  CFR  part 
1320,  "Controlling  Paperwork  Burdens 
on  the  Public,"  with  regard  to  all  forms 
used  in  place  of  or  as  a  supplement  to 
the  Standard  Form  424  (SF-424)  series. 
Howe\  er,  HHS  awarding  agencies 
should  use  the  SF-424  series  and  its 
program  narrative  whenever  possible. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  the  HHS  awarding  agency. 
Applicants  shall  submit  the  original  and 
two  copies  of  any  applications  unless 
additional  copies  are  required  pursuant 
to  5  CFR  part  1320. 

(c)  For  Federal  programs  covered  bv 
E.O.  12372,  as  amended  by  E.G.  12416. 
"Intergovernmental  Review  of  Federal 
Programs,"  the  apphcant  shall  complete 
the  appropriate  sections  of  the  SF-424 
(Application  for  Federal  Assistance) 
indicating  whether  the  apphcation  w  as 
subject  to  review  by  the  State  Single 
Point  of  Contact  (SPOC).  The  name  and 
address  of  the  SPOC  for  a  particular 
State  can  be  obtained  from  the  HHS 
awarding  agency  or  the  Catalog  of 
Federal  Domestic  Assistance.  The  SPOC 
shall  advise  the  apphcant  whether  the 
program  for  which  apphcation  is  made 
has  been  selected  by  that  State  for 
review.  (See  also  45  CFR  part  100.) 

(d)  HHS  awarding  agencies  that  do 
not  use  the  SF-424  form  will  indicate 
on  the  application  form  they  prescribe 
whether  the  application  is  subject  to 
review  by  the  State  under  E.O.  12372. 

§  74. 1 3    Debarment  and  suspension. 

Recipients  are  subject  to  the 
nonprocurement  debarment  and 
suspension  common  rule  implementing 


E.O.s  12549  and  12689.  "Debarment  and 
Suspension,"  45  CFR  part  76.  This 
common  rule  restricts  subawards  and 
contracts  with  certain  parties  that  5:p 
debarred,  suspended  or  otherwise 
excluded  from  or  ineligible  for 
participation  in  Federal  assistar.rp  . 
programs  or  activities. 

§  74.14    Special  award  conditions. 

(a)  The  HHS  awarding  agency  rri&\ 
impose  additional  requirements  a? 
needed,  without  regard  to  §  "•1.4.  abo\  e. 
if  an  applicant  or  recipient: 

(1)  Has  a  history  of  poor  performonf  i 

(2)  Is  not  financially  stable; 

(3)  Has  a  management  svstem  thai 
does  not  meet  the  standards  prescribed 
in  this  part; 

(4)  Has  not  conformed  to  the  tprrr;< 
and  conditions  of  a  previous  award:  r  r 

(5)  Is  not  otherwise  responsible. 

(b)  When  it  imposes  any  addjticr.al 
requirements,  the  HHS  awarding  age.-.c. 
must  notify  the  recipient  in  WTiting  as 
to  the  following: 

(l}The  nature  of  the  additional 
requirements; 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective 
actions  needed; 

(4)  The  time  allowed  for  compleiir.f: 
the  corrective  actions;  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  The  HHS  awarding  agencv  will 
promptly  remove  any  additional 
requirements  once  the  conditions  that 
prompted  them  have  been  corrected 

§  74.15    Metric  system  of  measurement. 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  ar.d 
Competitiveness  Act,  15  U.S.C.  205. 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U  S 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary'  of  Commerce,  when  the  metric 
syste.m  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  ar.d 
other  business-related  activities.  Metric 
implementation  may  take  longer  w  here 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishme.-.t  cf 
federally-funded  activities.  HHS 
awarding  agencies  will  follow  the 
pro\isions  of  E.O.  12770,  "Metric  Isage 
in  Federal  Government  Programs  ■ 

§74.16    Resource  Conservation  and 
Recovery  Act  (RCAA).  Section  6002  of 
Public  Law  94-580  (codified  at  42  U.S.C 
6962). 

Under  the  Act,  any  State  agenc\  or 
agency  of  a  political  subdivision  of  a 
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State  which  is  using  appropriated 
Federal  funds  must  comply  with  section 
6002  of  the  ROtA.  This  section  requires 
that  preference  be  given  in  procurement 
programs  to  the  purchase  of  specific 
products  containing  recycled  materials 
identified  in  guidelines  developed  by 
the  Environmental  Protection  Agency 
(EPA)  (40  CFR  parts  247-254). 
Accordingly,  State  and  local  institutions 
of  higher  education,  hospitals,  and  other 
nonprofit  organizations  that  receive 
direct  HHS  awards  or  other  Federal 
^ands  shall  give  preference  in  their 
procurement  programs  funded  with 
Federal  funds  to  the  purchase  of 
recycled  products  pursuant  to  the  EPA 
guidelines. 

§74.17    CerttflcaHons  and  representations. 

Unless  prohibited  by  statute  or 
codified  regulation,  each  HHS  awarding 
agency  is  authorized  and  encouraged  to 
allow  recipients  to  submit  certifications 
and  representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  iMsis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  HHS  awarding  agency.  Annual 
certifications  and  representations  shall 
be  signed  by  the  responsible  HHS 
official(s)  with  the  authority  to  ensure 
recipients'  compliance  with  the 
pertinent  requirements. 

Subpart  C— Post-Award  Requirements 

Financial  and  Program  Management 

§  74.20    Purpose  of  financial  and  progfam 
management 

Sections  74.21  through  74.28 
prescribe  standards  for  financial 
manageipent  systems,  methods  for 
making  payments,  and  rules  for 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

%  74.21    Standards  for  financial 
management  systems. 

(a)  Recipients  shall  relate  financial 
data  to  performance  data  and  develop 
unit  cost  information  whenever 
practical.  For  awards  that  support 
research,  unit  cost  information  is 
usually  not  appropriate. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following: 

(1)  Acciu^te.  current  and  complete 
disclosure  of  the  financial  results  of 
each  HHS-sponsored  project  or  program 
in  accordance  with  the  reporting 
requirements  set  forth  in  §  74.52.  If  the 
HHS  awarding  agency  requires  reporting 
on  an  accrual  basis  from  a  recipient  that 
maintains  its  records  on  other  than  an 


accrual  basis,  the  recipient  shall  not  be 
required  to  establish  an  accrual 
accounting  system.  These  recipients 
may  develop  such  accrual  data  for  their 
reports  on  the  basis  of  an  analysis  of  the 
documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
HHS-spoasored  activities.  These  records 
shall  contain  information  pertaining  to 
Federal  awards,  authorizations, 
obligations,  unobligated  balances, 
assets,  outlays,  income  and  interest. 

(3)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they-  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  emd 
unit  cost  data.  (Unit  cost  data  are 
usually  not  appropriate  for  awards  that 
support  research.) 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  poovisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
{Pub.  L.  101-453)  and  its  implementing 
regulations,  "Rules  and  Prooedures  for 
Funds  Transfers."  (31  CFR  part  205) 
apply,  paymeiit  methods  of  State 
agencies,  instrumentalities,  and  fiscal 
agents  shall  be  consistent  with  CMIA 
Treasury-State  Agreements,  or  the  CMIA 
default  procedures  codified  at  31  CFR 
205.9(f). 

(6)  Written  procedures  for 
detennining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  fcnd  conditions  of  the  award. 

(7)  Accounting  records,  including  cost 
accounting  records,  that  are  supported 
by  source  docimentaUon. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
HHS  awarding  agency,  at  its  discretion, 
may  require  adequate  bonding  and 
insurance  if  the  bonding  £uid  insurance 
requirements  of  the  recipient  are  not 
deemed  adequate  to  protect  the  interest 
of  the  Federal  GovermnenL 

(d)  The  HHS  awarding  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient 
coverage  to  protect  the  Federal 
Covemment's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  in  §  74.21  (c)  and 
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(d),  the  bonds  shall  be  obtained  from 
companies  holding  certificates  of 
authority  as  acceptable  sureties,  as 
prescribed  in  31  CFR  part  223.  "Surety 
Companies  Doing  Business  with  the 
United  States." 

§74.22    Payment 

(a)  Unless  inconsistent  v\ith  statutory 
program  purposes,  payment  methods 
shall  minimize  the  time  elapsing 
between  the  transfer  of  funds  fi*om  the 
U.S.  Treasury  and  the  issuance  or 
redemption  of  checks,  warrants,  or 
payment  by  other  means  by  the 
recipients.  Payment  methods  of  State 
agencies  or  instrumentalities  shall  be 
consistent  with  Treasury-State  CJvIIA 
agreements,  or  the  CMIA  default 
procedures  codified  at  31  CFR  205.9.  to 
the  extent  that  either  applies. 

(b)  (1)  Recipients  will  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain: 

(i)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of' 
funds  and  disbursement  by  the 
recipient;  and 

(ii)  Financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accountability  as  established  in 
§74.21. 

(2)  Unless  inconsistent  with  statutory 
program  purposes,  cash  advances  to  a 
recipient  organization  shall  be  limited 
to  the  minimum  amounts  needed  and  be 
timed  to  be  in  accordance  with  the 
actual,  immediate  cash  requirements  of 
the  recipient  organization  in  carrying   > 
out  the  purpose  of  the  approved 
program  or  project  The  timing  and 
amount  of  cash  advances  shall  be  as 
close  as  is  administratively  feasible  to 
the  actual  disbursements  by  the 
recipient  organization  for  direct 
program  or  project  costs  and  the 
proportionate  share  of  any  allowable 
indirect  costs. 

(c)  Whenever  possible,  advances  will 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  all 
HHS  awarding  agencies  to  the  recipient 

(1)  Advance  payment  mechanisms 
include  electronic  funds  transfer,  with 
Treasury  checks  available  on  an 
exception  basis. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  may  submit  requests  for 
advances  and  reimbursements  at  least 
monthly  when  electronic  fund  transfers 
are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
PMS-270.  "Request  for  Advance  or 
Reimbursement,"  or  other  fonns  as  may 
be  authorized  by  HHS.  This  fbnn  is  not 
to  be  used  when  Treasiuy  check 
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advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  HHS-wide 
instructions  for  electronic  funds 
transfer. 

|e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  The  HHS  awarding  agency  may 
also  use  this  method  on  any 
construction  agreement,  or  if  the  major 
portion  of  the  construction  project  is 
accomphshed  through  private  market 
financing  or  Federal  loans,  and  the  HHS 
assistance  constitutes  a  minor  portion  of 
the  project. 

(1)  When  the  reimbursement  method 
is  used,  HHS  will  make  payment  within 
30  days  after  receipt  of  the  billing, 
unless  the  billing  is  improper. 

(2)  Recipients  may  submit  a  request 
for  reimbursement  at  least  monthly 
when  electronic  hinds  transfers  are  not 
used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
HHS  awarding -agency  has  determined 
that  reimbursement  is  not  feasible 
because  the  recipient  lacks  sufficient 
working  capital,  HHS  may  provide  cash 
on  a  working  capital  advance  basis. 
Under  this  procedure,  HHS  advances 
cash  to  the  recipient  to  cover  its 
estimated  disbursement  needs  for  an 
initial  period  generally  geared  to  the 
recipient's  disbursing  cycle.  Thereafter, 
HHS  reimburses  the  recipient  for  its 
actual  cash  disbursements.  The  working 
capital  advance  method  of  pa\-ment  will 
not  be  used  for  recipients  unwilling  or 
unable  to  provide  timely  advances  to 
their  subrecipient  to  meet  the 
subrecipient's  actual  cash 
disbursements. 

(g)  Unless  inconsistent  with  statutory 
.  program  purposes,  to  the  extent 

available,  recipients  shall  disburse 
funds  available  from  repayments  to  and 
interest  earned  on  a  revolving  fund, 
program  income,  rebates,  refunds, 
contract  settlements,  audit  recoveries 
and  interest  earned  on  such  funds 
before  requesting  additional  cash 
payments. 

fh)  Unless  otherwise  required  by 
statute,  the  HHS  awarding  agency  will 
not  withhold  payments  for  proper 
charges  made  by  recipients  at  any  time 
during  the  project  period  unless 
paragraph  (h)  (1)  or  (2)  of  this  section 
applies: 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  HHS 
awarding  agency  reporting 
requirements, 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United 


States.  Under  such  conditions,  the  HHS 
awarding  agency  may,  upon  reasonable 
notice,  inform  the  recipient  that 
payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated.  (See  45  CFR 
part  30). 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section,  HHS  will 
not  require  separate  depository  accounts 
for  funds  provided  to  a  recipient  or 
establish  any  ehgibility  requirements  for 
depositories  for  funds  provided  to  a 
recipient.  However,  recipients  must  be 
able  to  account  for  the  receipt, 
obligation  and  expenditure  of  funds 

(2J  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  are  encouraged  to 
use  women-owned  and  minority-owned 
banks  (a  bank  which  is  owned  at  least 
50  percent  by  women  or  minority  group 
members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  one  of  the 
following  conditions  applv: 

(1)  The  recipient  receives  less  than 
Si 20,000  in  Federal  awards  per  vear. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  bo 
expected  to  earn  interest  in  excess  of 
S250  per  year  on  Federal  cash  balances 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
Its  implementing  regulations  do  not 
apply  (see  31  CFR  part  205),  interest 
earned  on  Federal  advances  deposited 
in  interest  bearing  accounts  shall  be 
remitted  annually  to  the  Department  of 
Health  and  Human  Services,  Pavment 
Management  System,  P.O.  Box  6021, 
Rockville,  MD  20852.  Recipients  with 
Electronic  Funds  Transfer  capability 
should  use  an  electronic  medium  such 
as  the  FEDVVIRE  Deposit  System. 
Interest  amounts  up  to  S250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  State 
universities  and  hospitals  shall  comply 
with  CMIA,  as  it  pertains  to  interest  If 
an  entity  subject  to  CMIA  uses  its  own 
funds  to  pay  pre-award  costs  for 
discretionary  awards  without  prior 
written  approval  from  the  HHS 


awarding  agency,  it  waives  its  right  to 
recover  the  interest  under  CMLA.  (See 
§  74.25(d)). 

(m)  PMS-270,  Request  for  Advance  or 
Reimbursement.  Recipients  shall  use  the 
PMS-270  to  request  advances  or 
reimbursement  for  all  programs  wht  r, 
electronic  funds  transfer  or 
predetermined  advance  methods  are  not 
used 

§  74.23    Cost  sharing  or  matching. 

(a)  To  be  accepted,  all  cost  sharing  or 
matching  contributions,  including  cash 
and  third  party  in-kind,  shall  meet  all  of 
the  following  criteria: 

(1)  Are  verifiable  from  the  recipient  s 
records; 

(2)  Are  not  included  as  contribution* 
for  any  other  federally-assisted  pro>ec1 
or  program; 

(3)  Are  necessary  and  reasonable  fc- 
proper  and  efficient  accomplishment  cf 
project  or  program  objectives; 

(4)  Are  allowable  under  the  apphcabie 
cost  pnnciples; 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  t)e  used  for  cost  sharing  or 
matching; 

(6)  Are  provided  for  in  the  apprc\ed 
budget:  and 

(7)  Conform  to  other  provisions  c:  t.'-.js 
part,  as  applicable. 

(b)  Unrecovered  indirer.t  costs  m^v  bt 
included  as  part  of  cost  sharing  cr 
matching. 

(cj  Values  for  recipient  contribute. -b 
of  services  and  property  shall  be 
estabhshed  in  accordance  with  the 
applicable  cost  principles.  If  the  HHS 
awarding  agency  authorizes  ricipie;/<- 
to  donate  buildings  or  land  for 
construction.'facilities      quisition 
projects  or  long-term  Uic,  the  \alue  cf 
the  donated  property  for  cost  sharing  ci 
matching  shall  be  the  lesser  of 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  reccrced 
in  the  recipient's  accounting  records  at 
the  time  of  donation,  or 

(2)  The  current  fair  market  value 
However,  when  there  is  sufficient 
justification,  the  HHS  awarding  agcr;c\ 
may  approve  the  use  of  the  current  fa;: 
market  value  of  the  donated  propertv. 
even  if  it  exceeds  the  certified  value  at 
the  time  of  donation  to  the  prc]ect 

(d)  Volunteer  services  furnished  bv 
professional  and  technical  persormel. 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  ser\ice  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  fo: 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient  s  organization.  In  those 
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instances  in  which  the  required  skills 
are  not  found  in  the  recipient's 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  property, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed. to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraph  (g)(1)  or  (2)  of  this 
section  applies: 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  HHS  awarding  agency 
has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 


(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(i)  The  following  requirements  pertain 
to  the  recipient's  supporting  records  for 
in-kind  contributions  from  third  parties. 

(1)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees, 
including  time  records. 

(2)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§  74.24    Rogram  income. 

(a)  The  standard*  set  forth  in  this 
section  shall  be  used  to  account  for 
program  income  related  to  projects 
financed  in  whole  or  in  part  with 
Federal  funds. 

(b)  Except  as  provided  below  in 
paragraph  (h)  of  this  section,  program 
income  etmed  during  the  project  period 
shall  be  retained  by  the  recipient  and, 
in  accordance  with  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  following  ways:. 

(1)  Added  to  funds  committed  to  the 
project  or  program,  and  used  to  further 
eligible  project  or  program  objectives; 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program;  or 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  the  HHS  awarding  agency 
authorizes  the  disposition  of  program 
income  at  described  in  paragraph  fb)(l) 
or  (b)(2)  of  this  section,  program  income 
in  excess  of  any  Umits  stipulated  shall 
be  used  in  accordance  with  paragraph 
(b)(3)  of  this  section. 

(d)  In  tie  event  that  the  HHS 
awarding  agency  does  not  specify  in  the 
terms  and  conditions  of  the  award  how 
program  income  is  to  be  used,  paragraph 
(b)(3)  of  this  section  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
performance  of  research  work, 
paragraph  (b)(1)  of  this  section  shall 
apply  automatically  unless: 

(1)  The  HHS  awarding  agency 
indicates  in  the  terms  and  conditions  of 
the  award  another  alternative;  or 

(2)  The  recipient  is  subject  to  special 
award  conditions  under  §  74.14:  or 

(3)  The  recipient  is  a  commercial 
organization  (see  §  74.82). 

(e)  Unless  the  terms  and  conditions  of 
the  award  provide  otherwise,  recipients 


shall  have  no  obligation  to  the  Federal 
Government  regarding  program  income 
earned  after  the  end  of  the  project 
period. 

(f)  Costs  incident  to  the  generation  of 
program  income  may  be  deducted  from 
gross  income  to  determine  program 
income,  provided  these  costs  have  not 
been  charged  to  the  award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards. 
(See  §§  74.30  through  74.37.  below). 

(h)  The  Patent  and  Trademark  Laws 
Amendments.  35  U.S.C.  section  200- 
212.  apply  to  inventions  made  under  an 
award  for  performance  of  experimental, 
developmental,  or  research  work. 
Unless  the  terms  and  conditions  for  the 
award  provide  othervsise.  recipients 
shall  have  no  obligation  to  HHS  with 
respect  to  program  income  earned  from 
license  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarks,  and 
inventions  made  under  an  award. 
However,  no  scholarship,  fellowship, 
training  grant,  or  other  funding 
agreement  made  primarily  to  a  recipient 
for  educational  purposes  will  contain 
any  provision  giving  the  Federal  agency 
rights  to  inventions  made  by  the 
recipient. 

§  74.25    Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  sum  of  the 
Federal  and  non-Federal  shares,  or  only 
the  Federal  share,  depending  upon  HHS 
awarding  agency  requirements.  It  shall 
be  related  to  performance  for  program 
evaluation  purposes  whenever 
appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section.  Except  as 
provided  at  §§  74.4,  74.14,  and  this 
section,  HHS  awarding  agencies  may 
not  impose  other  prior  approval 
requirements  for  specific  items. 

(c)  For  nonconstruction  awards, 
recipients  shall  obtain  prior  approvals 
from  the  HHS  awarding  agency  for  one 
or  more  of  the  following  pn^am  or 
budget  related  reasons. 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  the  project  director  or 
principal  investigator  or  other  key 
persons  specified  in  the  application  or 
award  document. 
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(3)  The  absence  for  more  than  three 
months,  o'  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  pn^ect  director  or  prindpaJ 
investigator. 

(4)  The  Deed  for  additional  Federal 
funding. 

(5)  Toe  inclusion,  unless  waived  by 
the  HHS  awarding  agency,  or  costs  that 
require  prior  approval  in  accordance 
with  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions;" 
OMB  Qrcular  A-122.."Cost  Principles 
for  Nonprofit  Organizations;"  or 
appendix  E  of  this  part,  "f»rinciples  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals."  or 
48  CFR  part  31,  "Conduct  Cost 
Principles  and  Procedures,"  as 
applicable. 

(6)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(7)  Unless  described  in  the 
application  and  funded  in  the  approved 
award,  the  subaward.  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(8jTbe  inclusion  of  research  patient 
care  costs  in  research  awards  made  for 
the  performance  {rf  research  work. 

(dj  Except  for  requirements  listed  In 
paragraphs  {c)(l)  and  (c){4)  of  this 
section,  the  HHS  awarding  agency  is 
authorized,  at  its  option,  to  waive  cost- 
related  and  administrative  prior  written 
approvals  required  by  this  part  and  its 
appendixes.  Additional  waivers  may  be 
granted  authorizing  recipients  to  do  any 
one  or  more  of  the  following: 

(1)  Incur  pre-award  costs  up  to  90 
calendar  days  prior  to  award,  or  more 
than  90  calendar  days  with  tfie  prior 
approvfil  of  the  HHS  awarding  agency. 
However,  all  pre-award  costs  are 
incurred  at  the  recipient's  risk;  the  HHS 
awarding  agency  is  under  no  obligation 
to  reimburse  such  costs  if  for  any  reason 
the  applicant  does  not  receive  an  award 
or  if  the  award  to  the  recipient  is  less 
than  anticipated  and  inadequate  to 
cover  such  costs. 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  tho 
conditions  identified  at  paragraphs 
(d){2)(i),  (ii),  and  (iii)  of  this  section 
apply.  For  one-time  extensions,  the 
recipient  must  notify  the  HHS  avrarding 
agency  in  writing,  with  the  supporting 
reasons  and  revised  expiration  date,  at 
least  10  days  before  the  date  specified 
in  the  award.  This  one-time  extension 
may  not  be  exBtdsed  either  by 
recipienls  or  HHS  awarding  agencies 
merely  for  the  purpose  of  using 


unobligated  balances.  Such  extensiaos 
are  not  permitted  where: 

(i)  The  terms  and  ccnditions  of  award 
prohibit  the  extension;  or 

(ii)  The  extension  requires  additional 
Federal  funds;  or 

(iii)  The  extension  Involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3J  Carry  forw-ard  unobligated 
balances  to  subseauent  funding  periods, 

(4)  For  awards  that  support 
performance  of  research  work,  unless 
the  HHS  awarding  agency  provides 
otherwrise  in  the  award,  or  the  award  Is 
subject  to  §  74.14  or  subpart  E  of  this 
Part,  the  prior  approval  requirements 
described  in  paragraphs  (d)  {l)-{3)  of 
this  section  are  automatically  waived 
(i.e.,  recipients  need  not  obtain  such 
prior  approvals).  However,  extension  of 
award  expiration  dates  must  be 
approved  by  the  HHS  awarding  agency 
if  one  of  the  conditions  in  paragraph 
(d)(2)  of  this  section  applies. 

(e)  The  HHS  awarding  agencies  may 
not  permit  any  budget  changes  in  a 
recipient's  award  that  would  cause  any 
Federal  appropriation  to  be  used  for 
purposes  other  then  those  consistent 
with  the  original  purpose  of  the 
authorization  and  appropriation  under 
which  the  award  was  funded. 

(f)  For  construction  awards,  recipients 
shall  obtain  prior  written  approval 
promptly  from  the  HHS  awarding 
agency  for  budget  revisions  whenever 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program; 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project;  or 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  apply  in 
keeping  with  the  applicable  cost 
principles  listed  in  §  74.27. 

(g)  When  an  HHS  awardt'-.g  agency 
makes  an  award  that  prov.de,s  support 
for  both  construction  and 
nonconstruction  work,  it  may  require 
the  recipient  to  obtain  prior  approval 
before  making  any  fund  or  budget 
transfers  between  the  two  types  of  work 
supported. 

(h)  For  both  construction  and 
nonconstruction  awards,  recipients 
shall  notify  the  HHS  awarding  agency  in 
writing  promptly  whenever  the  amoimt 
of  Federal  authorized  funds  is  expected 
to  exceed  the  needs  of  the  recipient  for 
the  project  period  by  more  than  $5000 
or  five  percent  of  the  Federal  award, 
whichever  is  greater.  This  notification 
shall  not  be  required  if  an  application 
for  additicmal  funding  is  submitted  for 
a  continuation  award. 

(i)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  tiudget 


revisions,  HHS  awarding  agendea  shall 
notify  the  recipient  whether  its 
requested  budget  revisions  have  been 
approved.  If  the  requested  revision  is 
still  uiKier  consideration  at  the  end  of 
30  calendar  days,  the  HHS  awarding 
agency  must  inform  the  recipient  in 
WTiting  of  the  date  when  the  recipient 
may  expect  a  decision. 

(j)  When  requesting  approval  for 
budget  changes,  recipients  shall  make 
their  requests  in  writing. 

(k)  All  approvals  granted  in  keeping 
with  the  provisions  of  this  section  shall 
not  be  vahd  unless  they  are  in  wTiting, 
and  signed  by  at  least  one  of  the 
following  HHS  officials: 

(1)  The  Head  of  the  HHS  OperaUng  or 
Staff  Division  that  made  the  award  or 
subordinate  official  with  proper 
delegated  authority  from  the  Head, 
including  the  Head  of  the  Regional 
Office  of  the  HHS  Operating  or  Staff 
Division  that  made  the  award;  or 

(2)  The  responsible  Grants  Officer  of 
the  HHS  Operating  or  Suff  Division  that 
made  the  award  or  an  individual  duly 
authorized  by  the  Grants  Officer. 

§  74.26    Non-Federal  audits. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education, 
hospitals  affiliated  with  institutions  of 
higher  education,  other  nonprofit 
organizations,  and  commercial 
organizations  shall  be  subject  to  the 
audit  requirements  contained  in  OMB 
Qrcular  A-133,  "Audits  of  Institutions 
of  Higher  Education  and  Other  Non- 
profit Institutions,"  (See  appendix  I  to 
this  part.) 

(b)(1)  OMB  Qrcular  A-133  exempts 
hospitals  not  affiliated  with  an 
institution  of  higher  education.  In 
determining  whether  this  exemption 
applies,  the  term  affiliated  includes  ali 
situations  where: 

(i)  A  hospital  or  an  institution  of 
higher  education  has  an  ownership 
interest  in  the  other  entity  or  some  other 
party  (other  than  a  State  or  local  unit  of 
government)  has  an  ownership  interest 
in  each  of  them;  or 

(ii)  An  affiliation  agreement  exists;  or 

(iii)  Federal  research  or  training 
awards  to  a  hospital  or  institution  of 
higher  education  are  performed  in 
whole  or  in  part  in  the  facilities  of,  or 
involve  the  staff  of,  the  other  entity. 

(2)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  are 
subject  to  the  audit  reqmrements  of  the 
HHS  awarding  agency. 

(c)  State  and  local  goverrunents  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act.  31 
U.SC  7501-07,  and  OMB  Qrcular  A- 
IZa,  "Audits  of  Sute  and  Local 
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Governments."  (See  appendix  J  to  this 
part.) 

(d)  All  copies  of  audit  reports  that  a 
recipient  is  required,  under  0MB 
Circulars  A-128  or  A-133,  to  submit  to 
the  HHS  awarding  agency  shall  be 
addressed  to  the  National  External 
Audit  Resources  Unit,  323  West  8th  St.. 
Lucas  Place — Rm.  514,  Kansas  City,  MO 
64105.  The  HHS  Office  of  Inspector 
General  will  distribute  copies  as 
appropriate  within  HHS.  Recipients, 
therefore,  are  not  required  to  send  their 
audit  reports  to  any  other  HHS  official. 

f74^    Allowable  costs. 

(a)  For  each  kind  of  recipient,  there  is 
a  particular  set  of  Federal  principles 
that  applies  in  determining  allowable 
costs.  Allowability  of  costs  shall  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  entity 
inciuring  the  costs.  Thus,  allowability  of 
costs  incurred  by  State,  local  or 
federally-recognized  Indian  tribal 
governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  State 
and  Local  Governments."  The 
allowability  of  costs  incurred  by 
nonprofit  organizations  (except  for  those 
listed  in  Attachment  C  of  Circular  A- 
122)  is  determined  in  accordance  with 
the  provisions  of  OMB  Circular  A-122, 
"Cost  Principles  for  Nonprofit 
Organizations"  and  paragraph  (b)  of  this 
section.  The  allowability  of  costs 
incurred  by  institutions  of  higher 
education  is  determined  in  accordance 
with  the  iHX>visions  of  OMB  Circular  A- 
21,  "Cost  Principles  for  Educational 
Institutions."  The  allowability  of  costs 
incurred  by  hospitals  is  determined  in 
accordance  with  the  provisions  of 
appendix  E  of  this  part,  "Principles  for 
Cteterminlng  Costs  Applicable  to 
Research  and  Development  Under 
Grants  and  Contracts  with  Hospitals." 
The  allowability  of  costs  inciurred  by 
commercial  organizations  and  those 
nonprofit  org£inizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31. 
except  that  independent  research  and 
development  costs  are  unallowable' 

(b)  OMB  Circular  A-122  does  not 
cover  the  treatment  of  bid  and  proposal 
costs  or  independent  research  and 
development  costs.  The  following  rules 
apply  to  these  costs  for  nonprofit 
organizations  subject  to  that  Circular. 

(1)  Bid  and  proposal  costs.  Bid  and 
proposal  costs  are  the  immediate  costs 
of  preparing  bids,  proposals,  and 
apphcations  for  Federal  and  non- 
federal awards,  contracts,  and  other 
agreements,  including  the  development 


of  scientific,  cost,  and  other  data  needed 
to  support  the  bids,  proposals,  and 
applications.  Bid  and  proposal  costs  of 
the  current  accounting  period  are 
allowable  as  indirect  costs.  Bid  and 
proposal  costs  of  past  accounting 
periods  are  unallowable  in  the  current 
period.  However,  if  the  recipient's 
established  practice  is  to  treat  these 
costs  by  some  other  method,  they  may 
be  accepted  if  they  are  found  to  be 
reasonable  and  equitable.  Bid  and 
proposal  costs  do  not  include 
independent  research  and  development 
costs  covered  by  paragraph  (b)(2)  of  this 
section,  or  pre-award  costs  covered  by 
OMB  Citcular  A-122,  Attachment  B, 
paragraph  33  and  §  74.25(d)(1). 

(2)  Independent  Research  and 
Development  costs.  Independent 
research  and  development  is  research 
and  development  which  is  conducted 
by  an  organization,  and  which  is  not 
sponsored  by  Federal  or  non-Federal 
awards,  contracts,  or  other  agreements. 
Independent  research  and  development 
shall  be  allocated  its  proportionate  share 
of  indirect  costs  on  the  same  basis  as  the 
allocation  of  indirect  costs  to  sponsored 
research  and  development.  The  cost  of 
independent  research  and  development, 
including  their  proportionate  share  of 
indirect  costs,  are  unallowable. 

§74.28    Period  of  availability  of  funds. 

Where  a  funding  period  is  sp>ecified, 
a  recipient  may  charge  to  the  award 
only  allowable  costs  resulting  fi-om 
obligations  inciured  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  HHS  awarding  agency 
pursuant  to  §  74.25(d)(1). 

Property  Standards 

§  74.30    Purpose  of  property  standards. 

Sections  74.31  through  74.37  set  forth 
uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  HHS  or  whose  cost  was 
charged  directly  to  a  project  supported 
by  an  HHS  award.  The  HHS  awarding 
agency  may  not  impose  additional 
requirements,  unless  specifically 
required  to  do  so  by  Federal  statute.  The 
recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  they  meet  the  provisions  of 
§§74.31  through  74.37. 

§74.31    insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  HHS  funds  as 
provided  to  other  property  owned  by 
the  recipient. 


§74.32    Real  property. 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  the  HHS  awarding  agency. 

(b)  The  recipient  shall  obtain  vmtten 
approval  from  the  HHS  awarding  agency 
for  the  use  of  real  property  in  other 
federally-sponsored  projects  when  the 
recipient  determines  that  the  property  is 
no  longer  needed  for  the  purpose  of  the 
original  project.  Use  in  other  projects 
shall  be  limited  to  those  under 
federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes^ 
consistent  with  those  authorized  for 
support  by  the  HHS  awarding  agency. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  HHS  awarding 
agency  or  its  successor.  The  HHS 
awarding  agency  must  provide  one  or 
more  of  the  following  disposition 
instructions: 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  furtiier  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  share  in  the  prefect. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  HHS  awarding  agency 
and  pay  the  Federal  Government  for  that 
percentage  of  the  current  fair  market 
value  of  the  property  attributable  to  the 
Federal  share  in  the  project  (after 
deducting  actual  and  reasonable  selling 
and  fix-up  expenses,  if  any,  from  the 
sales  proceeds).  When  the  recipient  is 
authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall 
be  established  that  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  prop)erty  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§  74.33    Federally-owned  and  exempt 
property. 

(a)(1)  Title  of  federally-owned 
property  remains  vested  in  the  Federal 
Government.  Recipients  shall  submit 
annually  an  inventory  listing  of 
federally-owned  property  in  their 
custody  to  the  HHS  awarding  agency. 
Upon  completion  of  the  award  or  when 
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the  property  is  no  longer  needed,  the 
recipient  shall  report  the  property  to  the 
HHS  awarding  agency  for  further  agency 
utilization. 

(2)  If  the  HHS  awarding  agency  has  no 
further  need  for  the  property,  it  shall  be 
declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  HHS  awarding  agency  has  statutory 
authority  to  dispose  of  the  property  by 
alternative  methods  (e.g..  the  authority 
provided  by  the  Federal  Technology 
Transfra-  Act,  15  U.S.C  3710(1),  to 
donate  research  equipment  to 
educational  and  nonprofit  organizations 
in  accordance  with  E.O.  12821, 
"Improving  Mathematics  and  Science 
Education  in  Support  of  the  National 
Education  Goals").  Appropriate 
instructions  shall  be  issued  to  the 
recipient  by  the  HHS  awarding  agency. 

(L)  Exempt  property  shall  no<  be 
subject  to  the  requirements  of  §  74.34, 
except  that  it  shall  be  subject  to 
paragraphs  (h)fl).  (2).  and  (4)  of  that 
section  corjceming  the  HHS  awarding 
agency's  right  to  require  transfer. 

§  74.34    Equipment. 

(a)  Title  to  eqwpment  acquired  by  a 
recipient  with  HHS  funds  shall  vest  in 
the  recipient,  subject  to  the  cordition-s 
of  this  section. 

(b)(1)  The  recipient  shall  not  use 
equipment  acquired  with  HHS  funds  to 
provide  services  to  non-Federal 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unlsss  specifically  authorized 
by  Federal  statute,  for  so  long  as  the 
Federal  Government  retains  an  infrrpst 
in  the  equipmeoL 

(2)  If  the  equipment  is  owned  by  the 
Federal  Goveniin«nt.  use  on  other 
activities  not  sponsored  by  the  Federal 
Government  shall  be  p«nnissible  if 
aulftonzed  by  the  HHS  awarding 
fip.ency. 

(3)  User  charges  shall  be  treated  as 
program  ijarome,  in  keeping  with  the 
provi.^ions  nf  §  74.24. 

(c)  The  rtripient  shnli  use  the 
oqiiir       !it  in  the  prcjt^ct  or  p-i-ocnim  for 
whiff)  ;'.  .vas  acq'iired  as  Inng  as 
needed,  '/.hether  or  not  th-J  project  rj 
program  continues  to  bs  support txl  by 
Federal  funds  and  bhall  not  rrK;u:;iber 
the  prtjpcrty  without  approval  of  the 
HHS  awarding  agen:;y.  When  no  longer 
neederi  fcr  ths  ori;;Jnal  pro]rct  (  r 
prograjn,  the  recipient  sliall  use  th<» 
equipment  m  coraiection  with  its  other 
feder-dUy-sponsoriKl  activities,  if  any,  in 
the  following  order  of  priority: 

(1)  Programs,  projects,  ci  activities 
sponsored  by  the  HHS  awarding  ag«'ncy. 

(2)  Programs,  projects,  or  acUvitirs 
sponsored  by  other  HHS  awar<i!i^ 
agencies;  then 


(3)  Programs,  project,  or  activities 
sponsored  by  other  Federal  agencies. 

id]  During  the  time  th^  equipment  is 
used  on  the  program,  project,  or  activity 
for  which  it  was  acquired,  the  redpient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interi^  with  the  work  on  the 
program,  project,  or  activity  for  which 
the  equipment  was  originally  acquired. 
First  preference  for  such  other  use  shall 
be  given  to  other  programs,  projects,  or 
activities  sponsored  by  the  HHS 
awarding  agency.  Second  preference 
shall  be  given  to  programs,  projects,  or 
activities  sponsored  by  other  HHS 
awarding  agencies.  Third  preference 
shall  be  given  to  programs,  projects,  or 
activities  sponsored  Iw,?  other  Federal 
agencies. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
HHS  awarding  agency. 

(0  The  recipient's  property 
mar\agement  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owTied  equipment  shall 
include  all  of  the  following: 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information: 

(i)  A  description  of  the  equipment; 

(ii)  Manufacturer's  serial  number, 
model  numt)er.  Federal  stock  number, 
national  stock  number,  or  oth-ir 
identification  number 

(iii)  Source  of  the  equipment, 
including  the  award  number, 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  (iovernmfiiit; 

(v)  Acqui.siticn  date  (or  date  received, 
if  the  equipment  was  fuinished  by  the 
Federp.)  Government)  and  cost; 

(vi)  Irtfcrmrition  from  which  one  can 
(Hh:uh\9  the  p-ercentagc  of  HHS's  share 
in  the  cost  cf  the  equipment  (not 
ri5plica!:!e  to  equip;t;enl  furnished  by 
the  Fedeial  Govern mentl; 

(vii)  Location  a:id  c'?nd;!i..:i  lA  ihe 
I'cuipmer.t  and  th^^  dali.  the  infcrrrjation 
was  reported: 

(viii)  Uijt  acquisition  cost;  and 

(ix)  Ultimate  disposition  dat:, 
i.^(  luding  <hle  cf  disposal  and  ;.-i}es 
price  or  the  methcd  used  to  di^tf:rmine 
current  fair  market  value  where  a 
rwrjpient  compensates  the  HH.S 
awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Fedsral 
Crt-vf.Timent  shall  be  identified  to 
indicate  Federal  o-Amftn>hip. 

(3)  The  recipient  shall  take  a  physical 
inventory  of  equipment  and  the  results 
reconciled  with  the  equipment  records 
.n  loast  once  every  twoyearb  Any 


differences  between  quantities 
determined  by  the  physical  inspection 
and  those  shown  in  the  accounting 
records  shall  be  investigated  to 
determine  the  causes  of  the  difference. 
The  recipient  shall,  in  connection  with 
the  inventory,  verify  the  existence, 
current  utilization,  and  continued  need 
for  the  equipment. 

(4)  recipient  shall  maintain  a  control 
system  to  insure  adequate  saiieguanls  to 
prevent  loss,  damage,  or  theft  of  the 
equipment.  Any  loss,  damage,  or  theft  of 
equipment  shall  be  investigated  and 
fuUy  documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the  HHS 
awarding  agency. 

(5)  The  recipient  shall  implement 
adequate  maintenance  procedures  to 
keep  the  equipment  in  good  condition 

(6)  Where  the  recipient  iseuthorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  it  may  use  the 
equipment  for  other  activities  in 
accordance  >*.-ifh  the  following 
!rt»ndai-d9.  For  eqnipment  with  a  current 
per  unit  fair  market  value  of  S5000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  pronded  that 
compensation  is  made  to  the  original 
HHS  awardmg  agency  or  its  sufxessw. 
The  amount  of  compensation  shall  be 
computed  by  applying  the  percentage  of 
HHS's  share  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
mark-L-t  value  of  the  equipment.  If  the 
recipient  hcus  no  need  for  the  equipinent. 
the  recipient  shall  request  disposition 
instructions  from  the  HHS  awarding 
agt»nry;  such  instnjctions  must  be 
i-^sued  to  the  recipient  no  later  than  120 
calend'ir  days  after  the  recipient's 
request  and  thr  following  procedi->TS 
shall  govern: 

(1)  if  so  m.sfrjcted  or  if  disposition 
instnjrtinn^  cjo  not  issued  within  120 
calendar  d.^v-s  £'>«>r  the  recipient's 
rT.'r;ue--t.  the  rec:r>ient  shall  s*^!l  the 
pquipraent  and  reimburse  the  IfHS 
5-.*'Ai  Jine  a%fr):  >•  an  amour.t  ccimput-^d 
bv  npp;\  !n9  '()  ;r.o  saiev  pnx  e^ds  the 
P'.in  er.tage  of  KHS  <harv  in  the  rr?-;*  of 
thi^  ori'.:;.--ia!  project  cr  program. 

Hov.t  ver.  the  recipient  rhall  be 
pennitted  to  df-durl  ard  ."3tain  from  tf.t- 
HliS  share  S500  or  ten  percent  of  the 
proceed:-;,  wh'ch^^er  is  less,  for  the 
recipient's  selling  and  hajidling 
expe  rises. 

(2)  If  the  recipient  is  ijistructt-d  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
HHS  awdrding  ;ig'?ncy  bv  an  amount 
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which  is  computed  by  applying  the 
percentage  of  the  recipient's  share  in  the 
cost  of  the  original  project  or  program  to 
the  current  fair  market  value  of  the 
equipment,  plus  any  reasonable 
shipping  or  interim  storage  costs 
incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  will  be  reimbursed  by  the  HHS 
awarding  agency  for  such  costs  incurred 
in  its  disposition. 

(h)  The  HHS  awarding  agency 
reserves  the  right  to  order  the  transfer  of 
title  to  the  Federal  Government  or  to  a 
third  party  named  by  the  awarding 
agency  when  such  third  party  is 
otherH'ise  eligible  tmder  existing 
statutes.  Such  transfer  shall  be  subject  to 
the  following  standards: 

(llThe  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(2)  The  HHS  awarding  agency  may 
require  submission  of  a  final  inventory 
that  hsts  all  equipment  acquired  with 
HHS  funds  and  federally-owned 
equipment. 

(3)  If  the  HHS  awarding  agency  fails 
to  issue  disposition  instructions  within 
120  calendar  days  after  receipt  of  the 
inventory,  the  recipient  shall  apply  the 
standards  of  paragraph  (g)(1)  of  this 
section  as  appropriate. 

(4)  When  the  HHS  awarding  agency 
exercises  its  right  to  order  the  transfer 
of  title  to  the  Federal  Government,  the 
equipment  shall  be  subject  to  the  rules 
for  federally-owned  equipment.  (See 

§  74.34(g)). 

S  74.35    Supplies. 

(a)  Title  to  supplies  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5000  in  total  aggregate  value 
upon  termination  or  completion  of  the 
project  or  program  and  the  supplies  are 
not  needed  for  any  other  federally- 
sponsored  project  or  program,  the 
recipient  shall  retain  the  supplies  for 
use  on  non-federaliy  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
same  maimer  as  for  equipment.  (See 
§  74.34(g)). 

fb)(l)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
suppUes. 


(2)  If  the  supphes  owned  by  the 
Federal  Government,  use  on  other 
activities  not  sponsored  by  the  Federal 
Government  shall  be  permissible  if 
authorized  by  the  HHS  awarding 
agency. 

(3)  User  charges  shall  be  treated  as 
program  income,  in  keeping  with  the 
provisions  of  §  74.24. 

§  74.36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  The 
HHS  awarding  agency  reserves  a 
royalty-firee,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Conmierce  at  37  CFR  part 
401.  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small    " 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  The  Federal  Government  has  the 
right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award;  and 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  purchased  or 
otherwise  acquired  under  an  award  or 
subaward  vests  upon  acquisition  in  the 
recipient.  The  recipient  shall  use  that 
property  for  the  originally — authorized 
purpose,  and  the  recipient  shall  not 
encumber  the  property  without 
approval  of  the  HHS  awarding  agency. 
When  no  longer  needed  for  the 
originally  authorized  purpose, 
disposition  of  the  intangible  property 
shall  occur  in  accordance  with  the 
provisions  of  §  74.34  (g)  and  (h). 

§  74.37    Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  end  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipients  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved, 
and  shall  not  be  encumbered  without 
the  approval  of  the  HHS  awarding 
agency.  Recipients  shall  record  liens  or 
other  appropriate  notices  of  record  to 
indicate  that  real  property  has  been 
acquired  or  constructed  or,  where 
applicabte,  improved  with  Federal 


funds,  and  that  use  and  disposition 
conditions  apply  to  the  property. 

Procurement  Standards 

§  74.40    Purpose  of  procurement 
standards. 

Sections  74.41  through  74.48  set  forth 
standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  Tliese  standards  are  established 
to  ensure  that  such  materials  and 
services  are  obtained  in  an  effective 
manner  and  in  compliance  with  the 
provisions  of  apphcable  Federal  statutes 
and  executive  orders.  The  standards 
apply  where  the  cost  of  the  procurement 
is  treated  as  a  direct  cost  of  an  award. 

§  74.41    Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipients  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  HHS  awarding  agency, 
regarding  the  settlement  and  satisfaction 
of  all  contractual  and  administrative 
issues  arising  out  of  procurements 
entered  into  in  support  of  an  award  or 
other  agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal.  State  or  local  authority  as 
may  have  proper  jurisdiction. 

§  74.42    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent,  or 
any  member  of  his  or  her  immediate     . 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  emd  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsohcited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 


Federal  Register  /  Vol.  59,  Ko.  164  /  Thursday,  August  25.  1994  /  Rules  and  Regulations      43771 


violations  of  such  standards  by  officers, 
€mployers,  or  agents  of  the  recipients. 

§74.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
othenvise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  grant  appHcations,  or  contract 
specifications,  requirements,  statements 
of  w?ork,  invitations  for  bids  and/or 
requests  for  proposals  shall  be  excluded 
from  competing  for  such  procurements. 
Awards  shall  be  made  to  the  bidder  or 
offeror  whose  bid  or  offer  is  responsive 
to  the  solicitation  and  is  most 
advantageous  to  the  recipient,  price, 
quality  and  other  factors  considered. 
Solicitations  shall  clearly  set  forth  all 
requirements  that  the  bidder  or  offeror 
shall  fulfill  in  order  for  the  bid  or  offer 
to  be  evaluated  by  the  recipient.  Any 
and  all  bids  or  offers  may  be  rejected 
when  it  is  in  the  recipients  interest  to 
do  so. 

§  74.44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
UTitten  procurement  procedures.  These 
procedures  shall  provide  for,  at  a 
minimum,  that: 

(1)  Recipients  avoid  purchasing 
unnecessary  items; 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  emd  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government;  and 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  e  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  sohcitation. 


(v)  The  acceptance,  to  the  e.xtent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  ser\'ices  that  conser\e 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  be  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  HHS  awards  shall  taJte  all 
of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facihtate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

13)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
sohcitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  proiect 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 


implementation  of  E.O.s  12549  and 
12689,  "Debarment  and  Suspension. 
(See  45  CFR  part  76.) 

(e)  Recipients  shall,  on  request,  make 
available  for  the  HHS  awarding  agency, 
pre-award  review  and  procurement 
documents,  such  as  request  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc  ,  whe.n 
any  of  the  following  conditions  appi\ 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  t'-s 
Part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403(11)  (currentlv 
S25.000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  sohcitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchasp 
threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

§  74.45    Cost  and  prtce  anatysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  docxmiented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomphshed  in  various  wa\  ?. 
including  the  comparison  of  price 
quotations  submitted,  market  prices  cHC 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocabihtv 
and  allowabilitv. 

§  74.46    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  ti-,e 
following  at  a  minimtmi:  (a)  Basis  fcr 
contractor  selection,  (b)  justification  for 
lack  of  competition  when  competitive 
bids  or  offers  are  not  obtained,  and  !c 
basis  for  award  cost  or  price. 

§  74.47    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  cl 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document. 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 
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§74.4A  Contract  provisions. 

The  recipient  sfasll  include,  in 
addition  to  provisicHis  to  define  a  sound 
and  oompleie  agreement,  the  following 
provisions  in  mU  contracts.  The 
foIlowiiif(  provisioas  shall  also  be 
applied  to  subooatracts: 

(a)  Coairacts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  tor  admiiiistrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  rontwtrts  in  excess  of  the  small 
purchase  thrashnlH  shall  contain 
suitabk  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
bevond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  peribnnanoe  bonds,  and 
payment  bonds  unless  the  construction 
contract  cr  subcontract  exceeds 
5100.000.  For  those  contracts  or 
subcontracts  exceeding  Si 00.000.  the 
HHS  awarding  agency  may  accept  the 
bonding  policy  and  requirements  of  the 
recipient,  provided  the  HHS  awarding 
agency  has  mads  a  determination  that 
the  Federal  Government's  interest  is 
adequately  protected.  If  such  a 
detenninaticm  has  not  been  made,  the 
minimum  requirements  shall  be  as 
follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanymg  a 
bid  as  assurance  that  the  bidder  shall. 
upon  acceptance  of  his  bid.  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified. 

(2)  A  perfonnance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  encuted  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
coQtrect 

(3)  A  payment  bond  on  the  part  of  the 
contractor  Cor  100  percent  of  Ibe 
contract  pries.  A  "payment  bond"  is  one 
executed  in  oonnertion  writh  a  contract 


to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(41  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  HHS  awarding  agenc>',  the 
U.S.  Comptroller  GeneraL  or  any  of  their 
duly  authorized  representatives,  shall 
have  access  to  any  books,  documents, 
papers  and  records  of  the  contractor 
which  art  direcdy  pertinent  to  a  specific 
program  lor  the  purpose  of  making 
audits,  examinations,  excerpts  and 
transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  appendix  A 
to  this  part,  as  applicable. 

Reports  and  Records 

§74.50    Airpose  of  feports  and  records. 

Sections  74.51  through  74.53  set  forth 
the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  progiam  perfonnance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements. 

§  74.51    Monttortng  and  reporting  program 
pertormaeoe. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  pro|ect. 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
shall  mouitor  subawai  ds  to  ensure  that 
subrecipients  have  met  the  audit 
requirements  as  set  forth  in  §  74.26. 

(b)  The  HHS  awarding  agency  will 
prescribe  the  frequency  with  which  the 
performance  reports  shall  be  submitted. 
Except  as  provided  in  paragraph  (f)  of 
this  section,  performance  reports  will 
not  be  required  more  frequently  than 
quarterly  or.  less  frequently  than 
annually.  Atmual  reports  shall  be  due 
90  calendar  days  after  the  award  year, 
quarterly  or  semi-annual  reports  shall  be 
due  30  days  after  the  reporting  period. 
The  HHS  awarding  agency  may  require 
annual  r^iorts  before  the  anniversary 
dates  of  auMple  year  awards  in  lieu  of 
these  requirements.  The  final 
performance  reports  are  due  90  calendar 
days  after  the  expiration  or  termination 
ofthea\ 


(c)  If  inappropriate,  a  final  technical 
or  perfomianoe  report  will  not  be 

required  after  completion  of  the  project. 

(d)  Performance  reports  shall 
generally  contain,  for  each  award,  brief 
information  on  each  of  the  following: 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  submit  the 
original  and  two  copies  of  performance 
reports. 

(f)  Recipients  shall  immediately  notify 
the  HHS  awarding  agency  of 
developments  that  have  a  significant 
impact  on  the  award-supported 
activities.  Also,  notification  shall  be 
given  in  the  case  of  problems,  delays,  or 
adverse  conditions  which  materially 
impair  the  ability  to  meet  the  objectives 
of  the  award.  This  notification  shall 
include  a  statement  of  the  action  taken 
or  contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(g)  HHS  may  make  site  visits,  as 
need,ed. 

(h)  The  HHS  awarding  agency 
complies  with  the  applicable  report 
clearance  requirements  of  5  CFR  part 
1320.  "Controlling  Paperwork  Burdens 
on  the  Public, "  wh«i  requesting 
performance  data  frrxn  recipients. 

§74.52    Financial  reporting. 

(a)  The  following  forms  are  used  for 
obtaining  financial  information  from 
recipients: 

(1)  SF-269  or  SF-269A,  Financial 
Status  Report. 

(i)  The  HHS  awarding  agency  vtriU 
require  recipients  to  use  either  the  SF- 
269  (long  form)  or  SF-269A  to  report 
the  stattis  of  funds  for  all 
nonconstruction  projects  or  programs. 
The  SF-26g  shall  always  be  used  if 
income  has  been  earned.  The  awarding 
agency  may,  however,  waive  the  SF-269 
or  SF-269A  requiiemaat  when  the 
PMS-270.  Request  for  Advance  or 
Reimbursement,  or  PMS-272.  Report  of 
Federal  Cash  lYansactions.  will  provide 
adequate  Infannatioa  to  meet  its  needs, 
except  that  a  final  SF-269  or  SF-269  A 
shall  be  lequirsd  at  the  corapMoD  of 
the  pro^  when  the  PMS-270  is  used 
only  for  advancas. 


Federal  Register  /  Vol.  59.  No.  164  /  Thursday.  August  25.  1994  /  Rules  and  Regulations      43773 


(ii)  If  the  HHS  awarding  agency 
requires  accrual  infonnation  and  the 
recipient's  accoimting  records  are  not 
normally  kept  on  the  accrual  basis,  the 
recipient  shall  not  be  required  to 
convert  its  accounting  system,  but  shall 
develop  such  accrual  information 
through  best  estimates  based  on  an 
analysis  of  the  documentation  on  hand. 

(iii)  The  HHS  awarding  agency  will 
determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  will  not 
be  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually  except  under  §  74.14.  A  final 
report  shall  be  required  at  the 
completion  of  the  agreement. 

(ivj  Recipients  shall  submit  the  SF- 
269  and  SF-269A  (an  original  and  two 
copies)  no  later  than  30  days  after  the 
end  of  each  specified  reporting  period 
for  quarterly  and  semi-armual  reports, 
and  90  calendar  days  for  annual  and 
final  reports.  Extensions  of  reporting 
due  dates  may  be  approved  by  the  HHS 
awarding  agency  upon  request  of  the 
recipient. 

(2)  PMS-272,  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients,  the  HHS  awarding  agency 
requires  each  recipient  to  submit  the 
PMS-272  and,  when  necessan,-,  its 
continuation  sheet,  FMS-272A  through 
G.  The  HHS  awarding  agency  uses  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(ii)  The  HHS  awarding  agency  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks"  sociion 
of  the  report. 

(iii)  Recipients  shall  submit  the 
original  and  two  copies  of  the  PMS-272 
15  calendar  days  following  the  end  of 
each  quarter.  The  HHS  awarding  agency 
may  require  a  monthly  report  from  those 
recipients  receiving  advances  totaling 
SI  million  or  more  per  year. 

(iv)  The  HHS  awarding  agency  may 
waive  the  requirement  for  submission  of 
the  PMS-272  for  any  one  of  the 
following  reasons:  (A)  When  monthly 
advances  do  not  exceed  525,000  per 
recipient,  provided  that  such  advances 
are  monitored  through  other  forms 
contained  in  this  section;  (B)  If,  in  HHS' 
opinion,  the  recipient's  accounting 
controls  are  adequate  to  minirhize 
excessive  Federal  advances;  or,  (C) 
When  the  electronic  payinent 
mechanisms  provide  adequate  data. 

(b)  When  the  HHS  awarding  agency 
needs  additional  information  or  more 


frequent  reports,  the  following  shall  be 
observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements,  the  HHS  awarding  agency 
will  issue  instructions  to  require 
recipients  to  submit  that  information 
under  the  "Remarks"  section  of  the 
reports. 

(2)  When  HHS  determines  that  a 
recipient's  accounting  system  does  not 
meet  the  standards  in  §  74.21,  additional 
pertinent  information  to  further  monitor 
awards  may  be  obtained,  without  regard 
to  §  74.4,  upon  written  notice  to  the 
recipient  until  such  time  as  the  system 
is  brought  up  to  standard.  In  obtaining 
this  information,  the  HHS  awarding 
agencies  comply  with  report  clearance 
requirements  of  5  CFR  part  1320. 
"Controlling  Paperwork  Burdens  on  the 
Public." 

(3)  The  HHS  awarding  agency  may 
accept  the  identical  information  from  a 
recipient  in  machine  readable  format  or 
computer  printouts  or  electronic 
outputs  in  heu  of  prescribed  formats. 

(4)  The  HHS  awarding  agency  may 
provide  computer  or  electronic  outputs 
to  recipients  when  such  action 
expedites  or  contributes  to  the  accuracy 
of  reporting. 

§  74.53    Retention  and  access 
requirenwnts  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  subr.viscion  of  the 
quarterly  or  annual  finanual  report.  The 
only  exceptions  are  the  following; 

(i)  If  any  litigation,  claim,  financial 
management  review,  or  audit  is  started 
before  the  expiration  of  the  3-year 
period,  the  records  shall  be  retained 
until  all  litigation,  <;laims  or  audit 
findings  involving  the  records  have 
been  resolved  and  final  action  taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  HHS  awarding 
agency,  the  3-year  retention  requirement 
is  not  apphcable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.,  as  specified  in 
§  74.53(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 


authorized  by  the  HHS  awarding 
agency. 

(d)  The  HHS  awarding  agency  will 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  possess  long 
term  retention  value.  However,  in  order 
to  avoid  duplicate  recordkeeping,  the 
HHS  awarding  agency  may  make 
arrangements  for  recipients  to  retain  anv 
records  that  are  continuously  needed  for 
joint  use. 

(e)  HHS  awarding  agencies,  the  HHS 
Inspector  General,  the  U.S.  Comptroller 
General,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  time;-. 
and  imrestricted  access  to  any  books, 
documents,  papers,  or  other  records  cf 
recipients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits, 
examinations,  excerpts,  transcripts  ar.d 
copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  recipient's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  The  right?  c: 
access  in  this  paragraph  are  not  limited 
to  the  required  retention  period,  but 
shall  last  as  long  as  records  are  retair.ec 

(0  Unless  required  by  statute,  the 
HHS  awarding  agency  will  not  place 
restrictions  on  recipients  that  limit 
public  access  to  the  records  of  recipients 
that  are  pertinent  to  an  award,  except 
when  the  HHS  awarding  agency  car. 
demonstrate  that  such  records  shall  te 
kept  confidential  and  would  have  tee.T 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act.  5 
US  C  552,  if  the  records  had  belonged 
fo  the  HHS  awarding  agency 

(g)  Paragraphs  (g)(1)  and  (g)(2j  cf  ±:s 
section  apply  to  the  following  types  of 
documents,  and  their  supporting 
records;  Indirect  cost  rate  computations 
or  proposals,  cost  allocation  plans,  and 
any  similar  accounting  computations  cf 
the  rate  at  which  a  particular  group  cf 
costs  IS  chargeable  (such  as  compute. - 
usage  chargeback  rates  or  composite 
fringe  benefit  rates). 

(1)  If  the  recipient  submits  to  the 
Federal  Government  or  the  subrecipjer.t 
submits  to  the  recipient  the  proposal, 
plan,  or  other  computation  to  form  the 
basis  for  negotiation  of  the  rate,  then  t.'-.e 
3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
such  submission. 

(2)  If  the  recipient  is  not  required  to 
submit  to  the  Federal  Government  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
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accounting  period)  oo\'«red  by  the 
proposal,  plan,  or  other  computation. 

Teimination  and  Enforcement 

§74.60    ^jrpoMoftannlnationand 
•nfoTBMMnL 

Sections  74.61  and  74.62  set  forth 
unifonn  suspension,  termination  and 
enforcement  procedures. 

S  74.61    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraph  (a) 
(1).  (2),  or  (3)  of  this  section  applies. 

(1)  By  the  HHS  awarding  agency,  if  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award. 

(2)  By  the  HHS  awarding  agency  with 
the  consent  of  the  recipient,  in  which 
caste  the  two  parties  shaD  agree  upon  the 
termination  conditions,  including  the 
effective  date  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated. 

(3)  By  the  recipient  upon  sending  to 
tlie  HHS  awarding  agency  written 
notification  setting  forth  the  reasons  for 
such  termination,  the  effective  date, 
and.  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However, 
if  the  HHS  awarding  agency  determines 
in  the  case  of  partial  termination  that 
the  reduced  or  modified  portion  of  the 
award  will  not  accomplish  the  purposes 
for  which  the  award  was  made,  it  may 
terminate  the  award  in  its  entirety. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  74.71(a). 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  tennination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

§74.62    Enforcement 

(a)  If  a  recipient  materially  fails  to 
comply  with  the  terms  and  conditions 
of  an  award,  whetberstated  in  a  Federal 
statute  or  regulation,  an  assiu^nce,  an 
application,  or  a  notice  of  award,  the 
HHS  awarding  agency  may,  in  addition 
to  imposing  any  of  the  special 
conditions  outlined  in  §  74.14.  take  one 
or  more  of  the  following  actions,  as 
appropriate  in  the  circumstances: 

fl)  Temporarily  wthhold  cash 
payments  pending  correction  of  the 
deficieocy  by  the  recipient  or  more 
severe  enforcement  action  by  the  HHS 
awarding  agency. 

(2)  Disallow  (that  is.  deny  both  use  of 
funds  and  «ny  applicable  matching 
credit  forj  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  oompliance. 

(3J  Whoily  or  partly  suspend  or 
terminate  the  current  award. 


(4)  Wifthhoid  further  awards  for  the 
project  or  program. 

(5)  Take  any  other  remedies  that  may 
be  legally  available. 

(b)  In  taking  an  enforcement  action, 
the  HHS  awarding  agency  will  provide 
the  recipient  or  subrecipient  an 
opportumity  for  such  hearing,  appeal,  or 
other  administrative  proceeding  to 
which  the  recipient  or  subrecipient  is 
entitled  under  any  statute  or  regulation 
applicable  to  the  action.  (See  also  45 
CFR  parts  16.  75,  and  95.) 

(c)  CoA«  to  a  recipient  resulting  from 
obligadons  incurred  by  the  lecipient 
during  a  suspension  or  after  termination 
of  an  award  are  not  allowable  unless  the 
HHS  awarding  agency  expressly 
authorizes  them  in  the  notice  of 
suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if: 

(1)  Thecosts  result  from  oblij^ations 
which  were  properly  incurrpd  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  t;f  a 
termination,  are  noncancellable;  and 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  The  enforcement  remed(<^s 
identified  in  this  section,  including 
suspension  and  termination,  do  n.ot 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  imder 
E.O.s  12549  and  12689  and  the  HHS 
implementing  regulations  at  §  74.13  of 
this  part  and  45  CFR  part  76. 

Subpart  O— After-the-Anvard 
Requirements 

§74.70    Perpose. 

Section*  74.71  through  74.73  contain 
closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§74.71    CiDseout  procedunsa. 

(a)  Recipients  rfiall  submit,  within  90 
calendar  <iays  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  HHS  awarding  agency 
may  approve  extensions  when  requested 
by  the  recipient. 

(b)  Unle»  the  HHS  awarding  agency 
authorizes  an  extension,  a  recipient 
shall  liquidate  ell  obligations  incurred 
under  the  twaid  not  later  than  90 
calendar  days  after  the  funding  period 
or  the  date  of  completion  as  specified  in 
the  terms  and  conditions  of  the  award 
or  in  agency  implementing  instructions. 


(c)  HHS  will  make  prompt  payments 
to  a  recipient  for  allowable  reimbursable 
costs  under  the  award  being  dosed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  HHS  has  advanced  or  paid  and  that 
is  not  authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  45 
CFR  part  30  governs  unretumed 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  HHS  will  make 
a  settlement  for  any  upward  or 
downward  adjustments  to  the  Federal 
share  of  costs  after  closeout  reports  are 
received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  HHS  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§74.3J  through  74.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  HHS  retains  the  right  to 
recover  an  appropriate  amount  after 
fully  considering  the  recommendations 
on  disallowed  costs  resulting  from  the 
final  audit. 

§  74.72    Subsequent  adju  ;t.Ments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(1)  The  right  of  the  HHS  awarding 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  74.26. 

(4)  Property  management 
reouirements  in  §§  74.31  through  74.37. 

(5)  Records  retention  requirements  in 
§74.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  HHS 
awarding  agency  and  the  recipient, 
provided  die  responsibilities  of  the 
recipient  referred  to  in  §  74.72(a), 
including  those  for  property 
maiMgeraent  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§74.73    Cotteciion  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Govenm:ient.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  HHS  awarding  agency  may 
reduce  the  debt  by  paragraph  (a)  (1).  (2). 
or  (3)  of  this  section: 
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(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  HHS  awarding  agencies  will  charge 
interest  on  an  overdue  debt  in 
accordance  with  4  CFR  ch.  II,  "Federal 
Claims  Collection  Standards."  (See  45 
CFR  part  30.) 

Subpart  E— Special  Provisions  for 
Awards  to  Commercial  Organizations 

§  74.80    Scope  of  subpart 

This  subpart  contains  provisions  that 
apply  to  awards  to  commercial 
organizations.  These  provisions  are  in 
addition  to  other  applicable  provisions 
of  this  part,  or  they  make  exceptions 
from  other  provisions  of  this  part  for 
awards  to  commercial  organizations. 

§  74.81    Prohibition  against  profit. 

Except  for  awards  under  the  Small 
Business  Innovation  Research  (SBIRJ 
and  Small  Business  Teclmology 
Research  (STTR)  programs  (15U.S.C. 
638),  no  HHS  funds  may  be  paid  as 
profit  to  any  recipient  eveu  if  the 
recipient  is  a  commercial  organization. 
Profit  is  any  amount  in  excess  of 
allowable  direct  and  indirect  costs. 

§  74.82    Program  income. 

The  additional  costs  alternative 
described  in  §  74.24{bKl)  may  not  be 
applied  to  program  income  earned  by  a 
commercial  organization  except  in  the 
SBIR  and  STTR  programs. 

Subpart  F — Disputes 

§  74.90    Final  decisions  in  disputes. 

(a)  HHS  attempts  to  promptly  issue 
final  decisions  in  disputes  and  in  other 
matters  aH^ecting  the  interests  of 
recipients.  However,  final  decisions 
adverse  to  the  recipient  are  not  issued 
until  it  is  clear  that  the  matter  cannot  be 
resolved  through  further  exchange  of 
information  and  view? 

(b)  Under  various  fTHS  statutes  or 
regulations,  recipients  tijve  the  right  to 
appeal  from,  or  to  have  a  hearing  on, 
certain  final  decisions  by  HHS  awarding 
agencies.  (See,  for  example,  subpart  D  of 
42  CFR  part  50,  and  45  CFR  parts  16  and 
75)  Paragraphs  (c)  and  (d)  of  this 
section  set  forth  the  standards  HHS 
expects  its  member  agencies  to  meet  in 
issuing  a  final  decision  covered  by  any 
of  the  statutes  or  regulations. 

(c)  The  decision  may  be  brief  but  must 
contain: 

(1)  A  complete  statement  of  the 
background  and  basis  of  the  awarding 


agency's  decision,  including  reference 
to  the  pertinent  statutes,  regulations,  or 
other  governing  documents;  and 

(2)  Enough  information  to  enable  the 
recipient  to  understand  the  issues  and 
the  position  of  the  HHS  awarding 
agency. 

(d)  The  following  or  similar  language 
(consistent  with  the  terminology  of  the 
applicable  statutes  or  regulations) 
should  appear  at  the  end  of  the 
decision:  "This  is  the  final  decision  of 
the  (title  of  grants  officer  or  other 
official  responsible  for  the  decision).  It 
shall  be  the  final  decision  of  the 
Department  unless,  within  30  days  after 
receiving  this  decision,  you  deliver  or 
mail  (you  should  use  registered  or 
certified  mail  to  establish  the  date)  a 
wLitten  notice  of  appeal  to  (name  and 
address  of  appropriate  contact,  eg.,  the 
Departmental  Appeals  Board, 
Department  of  Health  and  Human 
Services.  Washington,  DC  20201).  You 
shall  attach  to  the  notice  a  copy  of  this 
decision,  note  that  you  intend  an 
appeal,  state  the  amount  in  dispute,  and 
briefly  slate  why  you  think  that  this 
decision  is  wrong.  You  will  be  notified 
of  further  procedures." 

§  74.91    Alternative  dispute  resolution. 

HHS  encourages  its  awarding  agencies 
and  recipients  to  try  to  resolve  disputes 
by  using  alternative  dispute  resolution 
(.^DR)  techniques.  ADR  often  is  elTective 
in  reducing  the  cost,  delay  and 
contentiousness  involved  in  appeals 
and  other  traditional  ways  of  handling 
disputes.  ADR  techniques  include 
mediation,  neutral  evaluation  and  other 
consensual  methods.  Information  about 
ADR  is  available  from  the  HHS  Dispute 
Resolution  Specialist  at  the 
Departmental  Appeals  Board,  U.S. 
Department  of  Health  and  Human 
Services,  Washington,  ex:  20201. 

Subparts  G-AA — [Removed] 

4.  Subparts  G-AA  of  part  74  are 
removed. 

5.  Appendix  A  is  added  to  part  74  to 
read  as  follows: 

Appendix  A  to  Part  74 — Contract  Provisions 

All  contracts  awarded  by  a  recipient, 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable  where  the 
cost  of  the  contract  is  treated  as  a  direct  cost 
of  an  award: 

1.  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.0. 11246,  "Equal 
Employment  Opportunity,"  as  amended  by 
E.O.  11375,  "Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Opportunity,"  and  as  supplemented  by 
regulations  at  41  CFR  part  60,  "Office  of 
Federal  Contract  Compliance  Programs. 
Equa!  Employment  Oppiortunity.  Department 
of  Labor." 


2  Copeland  "Anti-Kickback"  Act  (JB 
use.  874  and  40  U.SC.  276c}— M\ 
contracts  and  sut>grants  in  excess  of  S2000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act.  18  U.SC.  874.  as 
supplemented  by  I3epartment  of  L,atx5r 
regulations.  29  CFR  part  3.  "Contractors  and 
Subcontractors  on  Public  Duilding  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  6x)m  the  United  States."  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  i.^ducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3  Davis-Bacon  Act,  as  amended  (40  U.S.C 
27ba  to  a-7) — When  required  by  Federal 
program  legislation,  all  construction 
contract!!  awarded  by  the  recipients  and 
subrecipients  of  more  thnn  $2000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act.  40  US  C.  276a  to  a-7,  and 
as  supplemented  by  Department  of  Labor 
regulations.  29  CFR  part  5,  '"Labor  Standards 
Provisions  Applicable  lo  Conlracts  Governing 
Federally  Financed  end  Assisied 
Construction."  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  a.id 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary-  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  IJepartment  of  l.ahor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  uf>on  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  HHS  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  140  U.S.C.  32 7-333 h—Where 
applicable,  ail  contracts  awarded  by 
recipients  in  excess  of  $2000  for  construction 
contracts  and  in  excess  of  $2500  for  o:her 
contracts  that  involve  the  empioymc-,'.  of 
m.echanics  or  laborers  shall  include  a 
provision  for  compliance  with  sections  102 
and  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act,  40  U.S.C  327-333,  as 
supplemented  by  Department  of  L,abor 
regulations,  29  CFR  part  5.  Under  section  102 
of  the  Act.  each  contractor  shall  be  required 
to  compute  the  wages  of  every  mechanic  and 
laborer  on  the  iMsis  of  a  standard  work  week 
of  40  hours.  Work  in  excess  of  the  standard 
work  week  is  permissible  provided  that  the 
worker  is  compensated  at  a  rate  of  not  less 
than  V*i  times  the  basic  rate  of  pay  for  all 
hours  worked  in  excess  of  40  hours  in  the 
work  week.  Section  107  of  the  Act  is 
applicable  to  construction  work  and  provides 
that  no  latx>rer  or  mechanic  shall  be  required 
to  woric  in  surroundings  or  under  working 
conditions  which  are  unsanitary,  hazardous 
or  dangerous.  These  requirements  do  not 
apply  to  the  purchases  of  supplies  or 
materials  or  articles  ordinarily  available  on 
the  open  market,  or  contracts  for 
transportation  or  transmission  of  intelligence 
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5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  vjHh  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any  . 
further  implementing  regulations  issued  by 
HHS. 

•  6.  Clean  Air  Act  (42  V  S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
as  amended  (33  U.S.C.  1251  et  seq.)— 
Contracts  and  subgrants  of  amounts  in  excess 
of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act.  42 
U.S.C  7401  et  seq.,  and  the  Federal  Water 
Pollution  Control  Act,  as  amended  33  US  C 
1251  et  seq.  Violations  shall  be  reported  to 
the  HHS  and  the  appropriate  Regional  Office 
of  the  Environmental  Protection  Agency. 

7.  B-yTd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352} — Contractors  who  apply  or  bid 
for  an  award  of  more  than  SIOO.OOO  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
f>erson  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  Federal  agency,  a  member 
of  Congress,  officer  or  employee  of  Congress 
or  an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose  ' 
any  lobbying  with  non-Federal  funds  that 
lakes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient.  {See  also  45  CFR  part  93). 

8.  Debarment  and  Suspension  (E.O.s  12549 
and  12689}— CertAin  contracts  shall  not  be 
made  to  parties  listed  on  the  nonprocuremerit 
portion  of  the  General  Services 
Administration's  "Lists  of  Parties  Exf  laded 
from  Federal  Procurement  or 
Nonprocurement  Programs"  in  accordance 
with  E.O.s  12549  and  12689,  "Debarment  and 
Suspension."  (See  45  CFR  part  76.)  This  list 
contains  the  names  of  parties  debarred. 
suspended,  or  otherwise  excluded  by 
agencies,  and  contractors  declared  ineligiDle 
under  statutory  authority  other  than  E  6 
12549.  Contractors  with  awards  that  exceed 
the  small  purchase  threshold  shall  provide 
the  required  certification  regarding  their 
exclusion  status  andt'hat  of  their  principals 
prior  to  award. 

•         •         •         •         * 

Appendixes  G  and  H  to  Part  74  [Removed 
and  Reserved) 

6.  Appendixes  G  and  H  to  part  74  are 
removed  and  reserved. 

[FR  Doc.  94-20560  Filed  8-24-94:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

(MM  Docket  No.  92-265;  FCC  94-203] 

Cable  TV  Act  of  1992— Development  of 
Competition  and  Diversity  in  Video 
Programming;  Distribution  and 
Carriage 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 


summary:  By  this  Memorandum 
Opinion  and  Order  ("MO&O ")  the 
Commission  amends  one  of  its  rules 
implementing  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  ("1992  Cable  Act").  The 
MO&O  amends  the  Commissions  rule 
on  adjudicatory  carriage  agreement 
complaints  to  specifically  afford 
standing  to  any  multichannel  video 
programming  distributor  ("MVPD") 
aggrieved  by  a  violation  of  Section  616 
of  the  1992  Cable  Act.  The  intent  of  this 
action  is  to  prevent  anticompetitive 
behavior  by  cable  operators  and 
multichannel  video  programming 
distributors. 

EFFECTIVE  DATE:  September  26, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Marlcowitz  or  Diane  Hofbauer, 
Cable  Services  Bureau,  (202)  416-0800. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  MO&O, 
adopted  August  2,  1994,  and  released 
August  5, 1994.  The  full  text  of  the 
MO&O  is  available  for  inspection  and 
copying  during  regular  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street,  NVV.,  Washington. 
DC.  The  complete  text  of  this  decision 
also  may  be  purchased  from  the 
CommiBsion's  duplication  contractor, 
International  Transcription  Service. 
Inc.,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1 ,  In  furtherance  of  the  Commission's 
implementation  of  the  carriage 
agreement  provisions  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("1992  Cable 
Act"),  the  Commission  adopted  a 
Memorandum  Opinion  and  Order 
reconsidering  one  of  its  regulations 
adopted  in  Implementation  of  Sections 
12  and  19  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992— Development  of 
Competition  and  Diversity  in  Video 
Programming  Distribution  and  Carriage, 


MM  Docket  No.  92-265  (Oct.  22, 1993),  . 
58  FR  60390  (Nov.  16, 1993),  9  FCC  Red 
2624  (1993);  47  CFR  76.1302.  The  action 
disposes  of  a  petition  for 
reconsideration  filed  by  the  Wireless 
Cable  Association  ("WCA")  requesting 
that  the  Commission  amen^  its  rules,  to 
afford  standing  specifically  to  any 
multichannel  video  programming 
distributor  ("MVPD")  aggrieved  by  an 
alleged  violation  of  Section  616  of  the 
1992  Cable  Act  to  file  a  complaint 
pursuant  to  47  CFR  76.1302(a).  WCA's 
petition  was  supported  by  Liberty  Cable 
Company  and  G'TE  Service  Corporation 
and  was  opposed  by  Tele- 
Communications,  Inc.  and  Liberty 
Media  Corporation. 

2.  Section  616  of  the  1992  Cable  Act. 
47  U.S.C.  536,  governs  agreements 
between  cable  operators— or  other 
MVPDs — and  the  programming  sen  ices 
they  distribute,  and  directs  the 
Commission  to  establish  regulations  that 
prevent  cable  operators  or  other  MVPDs 
from  entering  into  carriage  agreements 
that  condition  carriage  of  a  vendor's 
programming  on  particular  concessions. 

3.  Section  616(a)  (1),  (2)  and  (3),  47 
U.S.C.  536(a)  (1),  (2),  (3)  specifically 
directed  the  Commission  to  establish 
regulations  prohibiting  MVPDs  from:  (1) 
Requiring  a  financial  interest  in  the 
programming  services  as  a  condition  of 
carriage;  (2)  coercing  a  programming 
vendor  to  provide  exclusive  rights  as  a 
condition  of  carriage,  or  retaliating 
againt>t  such  vendor  for  failure  to  grant 
exclusivity;  and  (3)  discriminating  in 
carriage  terms  between  affiliated  and 
nonaffiliated  programming  vendors. 

4.  WCA  claimed  that  §  76.1302  of  the 
Commission's  rules  is  too  narrowly 
drafted  and  could  be  interpreted  to  limit 
standing  solely  to  programming  vendors 
aggrieved  by  violations  of  the  carriage 
agreement  provisions,  thus  precluding  a 
complaint  from  an  MVPD  aggrieved  by 
the  same  anticompetitive  behavior. 
WCA  contended  that  if  the  rule  was  so 
interpreted,  the  purpose  of  Section  616 
would  be  frustrated  because  a  multiple 
system  operator  with  sufficient  market 
power  over  a  programming  vendor  to 
coerce  exclusivity  would  be  able  to 
employ  the  same  market  power  to 
secure  the  programming  vendor's 
silence.  Opponents  of  the  petition  for 
reconsideration  contended,  inter  aha, 
that  Section  616  was  intended  solely  to 
benefit  unaffiliated  programming 
vendors  and  that  Section  628  of  the 
1992  Cable  Act  (47  U.S.C.  548),  and  the 
Commission's  program  access  rules, 
provide  the  appropriate  avenue  of 
redress  for  MVPDs. 
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4.  The  1992  Cable  Act  and  its 
legislative  history '  indicate  that 
Congress  found  that  the  cable  television 
industry  is  highly  concentrated  v^ith  a 
high  degree  of  vertical  integration  of 
cable  systems  and  progranuners.^  V\'hen 
drafting  the  19S2  Cabde  Act.  Congress 
was  concerned  that  increaced  horizontal 
concentration  and  vertical  integration  in 
the  cable  industry  had  created  an 
imbalance  of  power  between  cable 
operators  and  program  vendors. 
Congress  concluded  that  vertically 
integrated  cable  operators  have  the 
incentive  and  ability  to  favor  affiliated 
programming  vendors  over  unaffiliated 
programming  vendors  with  respect  to 
granting  carriage  on  their  system.^ 
Congress  also  found  that,  in  return  for 
carriage  on  the  cable  system,  some  cable 
operators  have  required  certain  non- 
affihate<l  programming  vendors  to  grant 
them  certain  concessions.* 

5.  Congress  sought  to  address  those 
concerns  by  including  Sections  19  and 
12  in  the  1992  Cable  Act,  which  added 
Sections  628  and  616,  respectively,  to 
the  Cnmmunications  Act  of  1934.  as 
amended.  Section  628  (47  U.S.C.  548). 
which  contains  the  progi^jn  access 
pro\isions,  primarily  restricts  the 
activities  of  vertically  integrated 
programming  vendors  and  cable 
operators  with  respect  to  other, 
unaffiliated  MVPDs.  Section  616  (47 
U.S.C.  536),  in  contrast,  contains  the 
carriage  agreement  provisions  that  were 
designed  to  restrict  the  activities  of 
cable  operators  and  other  MVPDs  when 
dealing  %vith  unafBliated  programming 
vendors. 

6.  The  underlying  premise  of  both  the 
program  access  and  carriage  provisions 
of  the  1992  Cable  Act  was  to  increase 
competition  to  franchised  cable 
operators  from  other  MVTDs,  reducing 
the  undue  market  power  held  in 
noncompetitive  markets  by  cable 
operators  as  compared  to  that  of 
consumers  and  video  programming 
vendors.*  The  legislative  history  shows 
that  Congress  routinely  treated  Sections 
616  and  628  in  concert,  thereby 
confirming  its  concern  for  the  impact  of 
anticompetitive  conduct  on 


*  House  Committee  on  Energy  and  Commerce, 
H.R.  Rep  No.  102-626,  102d  Cong  .  2d  Ses*.  (1992) 
("House  Report");  Senate  Committee  on  Commerce, 
Science,  and  Traiuportatkm.  S.  Rep.  No.  102-92. 
102dCon«..  lit.  Seas.  (IMl)  ("Senate  Report"); 
House  Committee  on  Eoatgy  and  Commerce,  H.R. 
Rep.  No.  102-862, 102d  Cong  .  2d  Seas.  (1992). 

preprinted  in  Cong.  Rec.  Ha308  (Sept.  14. 1992) 
('K^nferetice  Report**). 
'  Senate  Report  it  25. 
^Senate  Rai>ort  at  24;  Houaa  Report  at  41-4S. 

*  Senate  IteiMft  at  24;  Houae  Report  at  42. 
>  Sea.  •«,.  19M  CsUa  Act  aactioa  2(e)(2). 


programming  vendors  and  on  emerging 
MVPDs'  access  to  programming. 

6.  The  Commission  has  determined 
that  it  is  in  the  public  interest  to  grant 
WCA's  petition  and  to  amend  §  76.1302 
of  the  Commission's  rules  to  specifically 
afford  standing  to  aggrieved  MVPDs  to 
file  complaints  imder  Section  616  of  the 
1992  Cable  Act.  Based  on  the  record,  the 
criteria  set  forth  in  the  1992  Cable  Act 
and  its  legislative  history,  the 
Commission  believes  that  it  series  the 
public  interest  if  all  potential  violations 
of  Section  616  are  brought  to  the 
Commission's  attention.  Moreover,  the 
Commission  believes  that  the  statutory 
purpose  of  Section  616  is  further  sened 
if  the  Commission  is  made  aware  of 
such  violations  through  complaints  by 
both  programming  vendors  and  MXTDs 
alike.  The  mere  threat  of  potential 
complaints  by  allegedly  aggrieved 
competing  distributors  is  an  added 
chede  on  potential  anticompetitive 
behavior  by  MVTDs  v.ith  respect  to 
carriage  agreements.  While  the 
Commission  believes  that  this  approach 
is  entirely  consistent  with  the  purpose 
and  intent  of  the  1992  Cable  Act,  it  also 
is  well  within  the  Commission's  general 
authority  in  Sections  4  (i)  and  (j)  of  the 
Cxjmmunications  Act  to  amend  the  rules 
in  this  manner.* 

7.  The  Commission  emphasized, 
however,  that  all  complaints  filed 
pursuant  to  Section  616  must  be  based 
on  doctunentar^'  evidence  or  testimony 
in  the  form  of  affidavits,  (signed  by  an 
authorized  representative  or  agent  of  the 
complaining  party),  and  may  not  merely 
reflect  conjecture  or  allegations  based 
only  on  information  and  belief. 

8.  The  Commission  stated  that  it 
intends  to  strictly  enforce  the 

prohibition  in  §  76.1302{q)  of  the 
Commission's  rules  (47  CFR  76.1302(a)) 
against  the  filing  of  frivolous 
complaints.  Thus,  the  Commission 
believes  that  this  rule  affords  adequate 
protection  against  any  potential 
frivolous  complaints  filed  as  a  result  of 
its  decision  to  e.xpand  the  scope  of 
parties  with  standing  to  file  carriage 
agreement  complaints  pursuant  to 
Section  616. 

List  of  Subfects  in  47  CFR  Part  76 

C^ble  television. 


"Section  4(i)  provides,  in  part,  that  the 
Commission  "may  perform  any  and  all  acts,  make 
such  rules  and  regulations,  and  issue  such  orders, 
not  inconsistent  with  this  Act,  aa  may  ht  necessary 
in  the  execution  of  its  functions."  Section  4{j) 
provides,  in  part,  that  the  "Commission  may 
conduct  its  proceedings  in  such  manner  as  will  best 
conduce  to  the  proper  dispatch  of  busiitea*  and  to 
the  ends  of  justice."  47  (J.S.C  lS4<i).  (j). 


Federal  Comnmnicatioos  Commi'^sion. 
La  Vera  F.  Marshall. 
ActJng  Secretary. 

Rule  Changes 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulatior^s  is  amended  as 
follows: 

PART  76-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2.  3,  4.  301.  303,  307,  308, 
309.  48  Stat.,  as  s'cended.  1064. 1065. 1066. 
1081.  1082,  1083,  1084.  1085.  1101;  47  U.S.C 
Sees.  152.  153.  154.  301.  303.  307,  308.  309, 
532.  533.  535.  542.  543,  532  as  amended,  106 
Stat-  1460. 

2.  Section  76.1302  is  amended  by 
revising  the  introductory  paragraph  and 
paragraphs  (a),  (r)  and  (sj  to  read  as 

foilov.-s: 

§  76.1 302    Adiudicatory  Proceedings 

Any  video  programmLog  vendor  or 
multichannel  video  programming 
distributor  aggrieved  by  conduct  that  it 
alleges  to  constitute  a  violation  of  the 
regulations  set  forth  in  this  subpart  may 
commence  an  adjudicate'^'  proceeding 
at  the  Commission. 

(a)  Notice  required.  .Any  agg.rieved 
video  programming  vendor  or 
multichannel  video  programming 
distributor  intending  to  file  a  complaint 
under  this  section  must  first  notifv*  the 
defendant  multichannel  video 
programming  distributor  'ihat  it  intends 
to  file  a  complaint  with  the  Commission 
based  on  actions  alleged  to  \'iolate  one 
or  more  of  the  provisions  contained  in 
§  76.1301.  The  notice  must  be 
sufficiently  detailed  so  that  its 
recipient(s)  can  determine  the  specific 
nature  of  the  potential  complaint.  The 
potential  complainant  must  allow  a 
minimum  often  (10)  days  for  the 
potential  defendant(s)  to  respond  before 
filing  a  complaint  %vith  the  Commission. 

(r)  Statute  of  limitations.  Any 
complaint  filed  pursuant  to  this 
paragraph  must  be  filed  within  one  year 
of  the  date  on  which  one  of  the 
following  events  occurs: 

(1)  The  multichannel  video 
programming  distributor  enters  into  a 
contract  with  a  video  programming 
vendor  that  a  party  alleges  to  violate  one 
or  more  of  the  rules  contained  in  this 
section:  or 

(2)  The  multichaimel  video 
programming  distributor  offers  to  carry 
the  video  programming  vendor's 
programmiog  pursuant  to  terms  that  a 
party  alleges  to  violate  one  or  more  of 
the  rules  coatained  in  this  section;  or 

(3)  A  party  has  notified  a 
multichannel  video  programming 
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distributor  that  it  intends  to  file  a 
complaint  with  the  Commission  based 
on  violations  of  one  or  more  of  the  rules 
contained  in  this  section, 
(s)  Remedies  for  violations. 

(1)  Remedies  authorized.  Upon 
completion  of  such  adjudicatory 
proceeding,  the  Commission  shall  order 
appropriate  remedies,  including,  if 
necessary,  mandatory  carriage  of  a  video 
programming  vendor's  programming  on 
defendant's  video  distribution  system, 
or  the  establishment  of  prices,  terms, 
and  conditions  for  the  carriage  of  a 
video  programming  vendor's 
programming.  Such  order  shall  set  forth 
a  timetable  for  compliance,  and  shall 
become  effective  upon  release,  unless 
any  order  of  mandatory  carriage  would 
require  the  defendant  multichannel 
video  programming  distributor  to  delete 
existing  programming  from  its  system  to 
accommodate  carriage  of  a  video 
programming  vendor's  programming.  In 
such  instances,  if  the  defendant  seeks 
review  of  the  staff  or  administrative  law 
judge  decision,  the  order  for  carriage  of 
a  video  programming  vendor's 
programming  will  not  become  effective 
unless  and  until  the  decision  of  the  staff 
or  administrative  law  judge  is  upheld  by 
the  Commission.  If  the  Commission 
upholds  the  remedy  ordered  by  the  staff 
or  administrative  law  judge  in  its 
entirety,  the  defendant  will  be  required 
to  carry  the  video  programming 
vendor's  programming  for  an  additional 
period  of  time  equal  to  the  time  elapsed 
between  the  staff  or  administrative  law 
judge  decision  and  the  Commission's 
ruling,  on  the  terms  and  conditions 
approved  by  the  Commission. 

(2)  Additional  sanctions.  The 
remedies  provided  in  paragraph  (s)(l)  of 
this  section  are  in  addition  to  and  not 

in  lieu  of  the  sanctions  available  under 
title  V  or  any  other  provision  of  the 
Communications  Act. 

[FR  Doc.  W-20915  Filed  8-24-94.  8  45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 
49  CFR  Part  604 

Charter  Service;  Address  Change 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Technical  amendment. 


SUMMARY:  This  technical  amendment 
revises  an  address  related  to  the 
agency's  charter  bus  requirements.  The 
amendment  is  required  because  the 
organization  has  moved. 


EFFECTIVE  DATE:  August  25,  1994, 
FOR  rURTHER  INFORMATION  CONTACT:  Rita 
Daguillard,  Attorney  Advisor,  Office  of 
the  Chief  Counsel,  202-36&-1936. 
SUPPLEMENTARY  INFORMATION:  49  CFR 
part  604  of  the  Federal  Transit 
Adniinistration's  (FTA)  regulations 
govern  charter  service  that  recipients  of 
FTA  funding  may  provide  using  FTA 
funded  equipment  or  facilities.  The 
regulation  prohibits  an  FTA  recipient 
from  providing  charter  service  if  there  is 
a  private  charter  operator  willing  and 
able  to  provide  the  charter  service 
proposed  by  the  recipient. 

In  determining  whether  there  are  any 
willing  and  able  operators  to  provide 
this  charter  service,  an  FTA  recipient 
must  follow  the  procedures  set  forth  at 
49  CFR  604.11.  These  include  public 
participation  procedures,  which  require 
a  recipient  to  send  a  notice  to  all  private 
charter  operators  in  the  proposed 
geogiaphic  area,  and  to  any  private 
operator  that  requires  notice,  to 
determine  if  there  is  any  private 
operator  willing  and  able  to  provide  the 
charter  service  proposed  in  the  notice. 
Further,  recipients  must  send  a  copy  of 
this  notice  to  both  the  American  Bus 
Association  and  the  United  Bus  Owners 
of  America. 

In  this  connection,  the  American  Bus 
Association  has  changed  its  location. 
This  notice  merely  updates  its  address. 

Fof  the  reasons  set  forth  above.  Title 
49,  Chapter  VI  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  604-CHARTER  SERVICE 

1.  The  authority  citation  for  part  604 
reads  as  follows: 

AuHiority:  49  U.S.C  5323(d);  23  I'.S  C 
i03(eK4):  142(a):  and  142(c);  and  49  CFR 
1.51. 

2.  $ection  604.11  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  604.1 1    Procedures  for  determining  if 
tt>ere  are  any  willing  and  at>le  private 
charter  operators. 

(b)*    *    * 

(3)  Sending  a  copy  of  the  notice  to  the 
United  Bus  Owners  of  America  ,  1300 
L  Street,  NW.,  suite  1050,  Washington, 
DC  20005,  and  the  American  Bus 
Association,  1100  New  York  Avenue, 
NW,  Suite  1050,  Washington,  DC 
20005-3934. 
•         <         •         *         • 

Issued  on;  August  22, 1994. 
Gord<Bi ).  Linton, 
AdmiBistrator. 
IFR  Doc.  94-20980  Filed  ft-24-94;  8:45  am) 
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49  CFR  Part  663 

Small  Purchase  Exception  to  Resident 
Inspector  Requirement  Under  Pre- 
Award  and  Post-Delivery  Audits  of 
Rolling  Stock  Purchases 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Regulatory  guidance. 

summary:  This  document  provides 
guidance  on  the  Federal  Transit 
Administration's  (FTA)  regulation 
requiring  audits  of  rolling  stock 
purchased  with  FTA  funds  to  assure 
compliance  with  the  bid  specificalion 
requirements.  For  procurements  of  11  or 
more  vehicles,  the  regulation  requires 
that  an  inspector  be  present  during 
construction  of  the  vehicles  at  the 
manufacturing  site  to  assure  compliance 
with  the  bid  specifications;  an  exception 
is  thus  provided  for  purchases  of  ten  or 
fewer  vehicles.  FTA  explains  in  this 
document  that  the  exception  also 
applies  to  the  purchase  often  or  fewer 
vehicles  by  a  subrecipient  under  the 
umbrella  of  a  Statewide  procurement. 
EFFECTIVE  DATE:  August  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Izumi,  Office  of  Grants 
Management,  Federal  Transit 
Administration,  (202)  366-6475;  or 
Daniel  Duff,  Office  of  Chief  Counsel. 
Federal  Transit  Administration,  (202) 
366-4011. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  section  12(j)  of  itre 
Federal  Transit  Act.  as  amended,  FTA 
issued  a  regulation  requiring  a  pre- 
award  and  post-delivery  audit  for  an 
FTA  grant  involving  the  purchase  of 
buses  and  other  rolling  stock.  Under  the 
regulation,  a  recipient  of  Federal 
financial  assistance  under  sections  3,  9, 
16,  or  18  of  the  Act  must  certify  that  its 
rolling  stock  procurements  comply  with 
the  bid  specifications. 

Section  12(j)  provides  that 
"manufacturer  certification  shall  not  be 
sufficient,  and  independent  inspections 
and  auditing  shall  he  required." 
Accordingly,  as  part  of  the  post-delivery 
certification  process,  49  (3TI  663.37(a) 
requires  the  recipient  to  have  a 
"resident  inspector"  at  the 
manufacturing  site  during  the  period  of 
manufacture  to  assure  such  compliance, 
and  provides  that  the  inspector  cannot 
be  an  agent  or  employee  of  the 
manufacturer. 

Section  663.37(c)  provides,  however,  • 
that  the  "resident  inspector" 
requirement  under  the  regulation  does 
not  apply  to  the  purchase  of  ten  or  fewer 
vehicles,  in  which  case  the  recipient 
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itself  must  assure  compliance  with  the 
specifications. 

Issue 

FTA's  section  18  (nonurbanized  area 
formula)  and  section  16  (elderly  and 
persons  with  disabilities  formula) 
programs  are  administered  by  the  States. 
States  also  may  receive  funds  under  the 
section  3  (capital)  program.  The  States 
receive  grant  funds  from  FTA.  and  in 
turn  make  the  funds  available  to 
subrecipients  tJiat  provide 
transponation  services  at  the  local  level. 

Some  States  make  arrangements  with 
vehicle  manufacturers  on  behalf  of  a 
number  of  local  subrecipienfs.  These 
smaller  operators  prefer  the  efficiency 
and  convenience  of  this  process, 
through  which  they  can  purchase 
vehicles  in  a  more  timely  manner  and 
at  a  more  reasonable  cost  than  if  each 
acted  independently.  Hov.'ever,  the 
question  has  arisen  whether,  when  a 
subrecipient  purchases  10  or  fewer 
vehicles  under  such  a  Statewide 
procurement,  it  must  employ  a  resident 
inspector  at  the  manufacturing  site. 
Affected  States  and  subrecipients  have 
expressed  concern  that  the  application 
of  the  resident  inspector  requirement  in 
this  situation  would  impose  a 
considerable  cost  burden  on  them.  They 
contend  that  the  exception  in  section 
663.37(c)  covers  such  small  purchases 
under  a  Statewide  procurement. 

Clarification 

As  the  preamble  to  the  final  rule  (56 
FR  48384.  September  24.  1991) 
indicates,  the  purpose  of  the  exception 
at  49  CFR  663.37(c)  is  to  provide  a 
recipient  of  FTA  funds  procuring  a 
small  number  of  vehicles  relief  from  the 
cost  burden  associated  with  the 
requirement  that  an  inspector  be  present 
at  the  manufactiu'ing  site;  indeed,  a 
section  of  the  preamble  addresses  the 
rule's  economic  impact  on  small 
entities,  and  concludes  that  it  will  not 
have  a  significant  impact  on  a 
substantial  niunber  of  such  entities 
because  of  policies  adopted  in  the  final 
rule,  including  the  exception  to  the  in- 
plant  inspection  requirement  provided 
for  small  purchases.  This  rationale 
applies  equally  to  a  purchase  of  ten  or 
fewer  vehicles  by  a  subrecipient  of  a 
State,  even  where  the  purchase  or 
purchase  order  is  made  under  the 
umbrella  of  a  Statewide  procurement. 
Moreover,  the  unique  role  of  the  States 
in  administering  the  FTA's 
nonurbanized  and  elderly  and  persons 
with  disabilities  programs  should  not 
prevent  a  subrecipient  under  those 
programs  from  being  afforded  the  same 
relief  from  a  regulatory  cost  burden 
cujrently  available  to  larger  recipients 


under  the  formula  and  capital  programs. 
Accordingly,  we  intend  this  guidance  to 
make  clear  that  the  existing  exception 
from  the  resident  inspector  requirement 
for  purchases  of  ten  or  fewer  vehicles  at 
49  CFR  663.37(c)  applies  to  separate 
purchases  of  ten  or  fewer  vehicles  by  a 
subrecipient  under  a  Statewide 
procurement  using  section  3,16,  or  18 
funds. 

We  emphasize  that  the  cxctption  does 
not  relieve  grantees  from  the  audit 
requirement  altogether.  Instead, 
recipients  or  subrecipients  must  verifj', 
independent  of  the  manuf3cturt»r.  that 
the  vehicles  meet  the  bid  specification 
requirements  by  road  testing  and 
visually  inspecting  the  vehicles  to  make 
certain  that  they  comply  with  the  bid 
specifications. 

Issued  on:  August  22.  1994. 
Gordon  J.  Linton. 

Administrator. 

|FR  Doc.  94-20979  Filed  8-24-94.  8.45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  204  and  642 

[Docket  No.  940553-4223;  I.D.  050394A] 

RIN  0648-AE98 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENC>^:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  7  to  the  Fishery- 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
Amendment  7  divides  the  eastern  zone 
commercial  quota  for  the  Gulf  migratory 
group  of  king  mackerel  into  equal 
quotas  for  the  Florida  east  and  west 
coast  fisheries,  further  divides  the  quota 
for  the  west  coast  sub- zone  into  equal 
quotas  for  hook-and-line  and  run- 
around  gillnet  har\'esters.  and  allows 
persons  to  fish  under  the  gillnet  quota 
in  the  west  coast  sub-zone  only  aboard 
vessels  that  have  endorsements  on  their 
Federal  commercial  mackerel  permits  to 
fish  with  gillnets  in  that  sub-zone.  The 
intended  effect  of  this  rule  is  to  allocate 
equitably  the  eastern  zone  commercial 
quota  among  users  and  avoid  the 
negative  social  and  economic 


emergencies  related  to  a  recent, 
disproportionately  laj^e,  west  coast 
harvest  in  the  commercial  fishery  for 
Gulf  group  king  mackerel  off  Florida. 
This  rule  also  informs  the  public  of  the 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  of  a  collection-of- 
information  requirement  contained  in 
this  rule  and  publishes  the  OMB  conU-ol 
number  for  that  collection. 

EFFECTIVE  DATE:  September  23,  1994, 
except  that  the  amendment  to  §  204  1(b) 
is  effective  August  24,  1994;  §642.4(m) 
is  effective  August  24.  1994.  except  for 
§642.4(m)(4),  which  is  effective  August 
24.  1994.  through  October  31.  1994;"and 
§§642.7(t).  (u).  and  (v)  and  6^2. 28(b)(2) 
are  effective  November  1,  1994. 

ADDRESSES:  Requests  for  copies  of  ihd 
final  regulatory  flexibihty  analysis 
(FRFA)  may  be  sent  to:  Southeast 
Regional  Office,  NMFS.  9721  E.xecutive 
Center  D.nve,  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic 
resources  (king  mackerel.  Spanish 
mackerel,  cero,  cobia,  little  tunny, 
dolphin,  and,  in  the  Gulf  of  Mexico 
only,  bluefish)  is  managed  under  the 
FMP.  The  FMP  was  prepared  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils)  and  is  implemented  through 
regulations  at  50  CFR  part  642  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

The  background  and  rationale  for  the 
measures  in  Amendment  7  were 
included  in  the  proposed  rule  (59  FR 
28330.  June  1,  1994)  and  are  not 
repeated  here. 

Comments  and  Responses 

Four  letters  were  received  during  the 
comment  period  in  response  to  the 
proposed  rule.  The  Gulf  of  Mexico 
Fishery  Management  Council  (Gulf 
Council)  submitted  a  comment 
regarding  the  proposed  regulatitns.  Two 
letters  from  a  commercial  fishennen's 
organization  expressed  opposition  to  the 
50/50  allocation  of  the  eastern  zone 
commercial  quota  of  Gulf  group  king 
mackerel  between  Flnndc's  east  and 
west  coast  fisheries.  The  fourth 
comment  received  from  the  Chief 
Counsel  for  Advocacy.  S.nail  D asiness 
Administration  (SBA)  indicated  that  the 
initial  regulatory  flexibility  analysis 
(IRFA)  prepared  for  Amendment  7  does 
not  comply  with  the  Regulatory 
Flexibility  Act  (RFA)  because  it  failed  to 
contain  an  examination  of  other 
alternatives  as  required  by  the  RFA.  ■ 
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Specific  comineDts  and  NMFS 
respoDses  an  listed  bekrw. 

Conunent  Th«  Gtilf  Council 
expressed  coacem  that  the  regulatory 
language  contained  in  the  pn^KMed  rule 
would  not  efSectively  prevent  gillcet 
vessels  opra^ting  in  the  west  coast  sub- 
zone  from  additiooally  baxvesting  Golf 
group  kii^  mackerel  under  the  hook- 
and-line  quota. 

Response:  NMFS  concurs  with  this 
concern  and  has  ensured  that  the  final 
rule  language  dearly  prohibits  gillnet 
vessels  from  fishing  for  Gulf  group  king 
mackerel  in  the  west  coast  sub-zone 
with  gear  other  than  a  gillnet.  The  final 
nile  is  intended  to  prevent  gillnet 
vessels  from  lemding  king  mackerel 
under  both  quotas  and  to  be  consistent 
with  the  provisians  oi  Amendment  7. 

Under  the  final  rule,  king  mackerel 
may  be  possessed  or  landed  from  a 
vessel  that  uses,  or  has  aboard,  a  run- 
around  gillnet.  only  when  it  possesses  a 
Federal  commercial  mackerel  permit 
with  a  gillnet  endorsement  King 
mackerel  landed  from  such  a  vessel  will 
be  counted  only  against  the  gilhiet 
quota,  while  those  landed  by  vessels  not 
having  a  gillnet  endorsement  will  be 
counted  agairtst  the  hook-and-Kne 
quota.  Nfoniforing  of  mackerel  landings 
by  gear  type  is  feasible  and  will  be 
utiKzed  daring  the  1994-95  venter 
season  for  this  fishery.  Accuracy  in 
monitorirjg  catches  b^  gear  type  of  this 
fishery  is  expected  to  be  similar  to  that 
achieved  through  other  quota 
monitoring  programs. 

As  in  those  programs,  success  in 
limiting  catches  to  quotas  will  be  highly 
dependent  on  the  good  £alth  and 
cooperation  of  the  fishing  industry,  and 
the  ability  of  NMFS  to  dose  the  fishery 
in  a  timely  manner. 

Comment:  Two  letters  received  from 
commercial  fishermen  objected  to  'he 
proposed  50/50  spht  of  the  ezstem  zone 
commercial  quota  for  Gulf  group  king 
mackerel  between  Floridas  east  and 
west  coast  fisheries.  They  preferred  an 
altemiTive  allocation,  ccn3idf.r«d  end 
rcjeck.i  by  the  Ccuiicil.  that  would 
establish  a  56/44  west-east  co.-JsJ 
division  of  the  quota,  as  depict'^d  .n 
Table  1  of  Amendment  7.  This 
allocation  occuired  rf'jrir.g  the  p-  nf;ii 
from  the  T>85-a5  season  throufji  the 
1992-93  se<ison  under  q^^'a 
managprr.enl  initiated  with  FMP 
Arni^indmcnt  1.  These  commer.tfers 
contended  that  actions  takna  by  the  Guif 
Council  in  its  decision  to  suppcrt  the 
50/50  west/east  split  of  the  quota  wery 
inconsi.stent  with  the  Magnuson  Act. 
Specifically,  they  argued  that  the 
Councils'  decision  was  not  based  on  the 
best  available  scientific  infco-mation  and 
that  reasonable  opportunity  was  not 


provided  far  interested  parties  to  review 

and  comment  on  the  new  data  used  by 
the  Council  as  a  basis  kx  its  final 
decision. 

Response:  NMFS  has  reviewed  the 
Councils'  proposed  equal  atlocaticHi 
between  Florida's  east  and  west  coast 
fisheries  axtd  has  detemtined  that  thi.5 
allocation  is  consistent  with  the 
national  standards  and  other  provisions 
of  the  Magnuson  Art  and  other 
applicable  law.  N'MFS  believes  that  the 
Councils'  decision  wras  based  on  many 
factors  as  discussed  in  Amendment  7, 
and  that  the  Councils  were  not  obliged 
to  be  guided  solely  by  historical  landing 
percsentages  for  each  sub-zone. 

Equal  (50/50)  apportionment  of  the 
eastern  zone  commercial  q\Kjta  for  Gulf 
group  king  mackerel  between  Florida's 
east  and  west  coasts  has  historical 
precedence  and  acceptance. 
Continuation  of  the  State/Federal 
management  regime  for  Florida's  - 
commercial  fishery  for  Gulf  group  king 
mackerel  appears  to  be  supported  by 
most  affected  fishermen  from  both 
coasts.  Amendment  7's  delineation  of 
east  and  west  coast  sub-zones  and 
estaUishment  of  equal  cjuotas  for  each 
area  is  similar  to  management  provided 
by  Florida  regulations  during  the  1990- 
91  and  1991-92  seasons,  vacated  diaing 
the  1992-53  fishing  year,  and  resumed 
for  fbe  1993-94  fishing  year  under  a 
Federal  emergency  interim  rule  fStJ  FR 
51739,  Octobers,  1993). 

Withdrawal  of  enfOTcement  of  Florida 
regulations  during  the  1992-93  season 
in  response  to  a  Federal  court  ruHng 
resulted  in  disproportionate  sharing  of 
the  eastern  zone  commercial  quota  of 
Gulf  group  king  mackerel  among  east 
and  west  coast  fishermen.  To  remedy 
sodoeconomic  hardships  resultant  from 
recold  low  eest  coast  catches,  an 
emaiRency  supp!»»mKr/al  aiJocatujn  of 
259,0GO  !b  (117.480  kg)  was  ^-anted  to 
Flurida  east  coast  Ssheimen  (5a  FR 
10<,<W.  Febniary  2.1.  1993).  This  final 
ruk  implerneriting  .Arccnd-nent  7  is 
int-iaded  to  address  peni;.i;.i  ntly  the 
fish'sry  coudi'ions  that  rt-quired 
pn<vl(;';s  eirergnicy  rogui.ittory  acti.-.n. 

N.V.FS  liiTagrsf^s  ivitli  tho  cor.tf^ntion 
thai  the  Councils"  decisjoa  was  n  "t 
based  on  the  b»?st  available  inkrrraticn. 
rh«:  Co\ndis  con-sideri.d  SK;^>^raJ 
apportionm^'it  ratios  for  tha  east  coast- 
west  coast  allocation,  including  the 
p.-efirred  alterr'.ative,  based  en  the  best 
scientific  information  available.  Th>» 
Couadls  cocci lidetl,  and  NMFS 
concurs,  that  the  ."50/50  apportionment 
is  suip ported  by  the  best  available 
inforroation.  Also,  the  NMFS  Science 
and  Research  Director.  Southeast 
Fisheries  Science  Center,  has  certified 


that  the  scientific  informatioii  contained 
in  Amendment  7  is  the  best  avwJabfe. 

NMFS  also  does  not  agree  that 
insufficient  time  was  allowed  for  public 
review  and  comment  on  alleged  new 
data  presented  to  and  considered  by  the 
Gulf  Coundl  at  its  March  199'4  irteeting 
when  it  voted  to  support  the  50/50 
west/east  coast  allocation. 
Representatives  of  the  South  Atlantic 
Council  presented  landmgs  data  to  th* 
Gulf  Coundl,  ahhongh  in  a  cfiSerent 
form. .  that  had  afready  been  the  subject 
of  public  review  and  comment  and  werp 
part  of  the  public  record  for  a 
substantial  period  of  time  prior  to  the 
meeting.  The  same  data  presented  to 
and  considered  by  the  Gulf  Coundl  at 
its  meeting  were  available  pievfously  to 
the  public  as  monthly  landings  from  th« 
Florida  Department  of  EnvironmentaF 
Protection,  NMFS,  and  the  Conndls. 
ReUable  landings  estimates  cf  the  most 
recent  fishing  year  (1992-99  seasonl 
were  available  to  the  poMicby  mid- 
1993,  7  to  8  months  before  tf»e  Gulf 
Council's  March  1994  meeting. 

Comment:  The  SBA  conmtented  that 
the  IRFA  does  not  comply  with  the  RF.■^ 
because  it  fails  to  contain  an 
examination  of  other  management 
alternatives  as  reqirirwd  by  the  RFA. 
Specifically,  SBA  indicated  that  the 
IRFA  did  not  inchide  an  examination  of 
ahematives  that  mi^  farther  protect 
and  enhance  the  coastal  migi-atury 
pelagic  fisheries  of  the  GuU  of  Me?ciiz> 
without  unduly  burdening  small 
businesses. 

i?pspon.sp  NMFS  concurs. 
Consequently,  NMFS  has  included  such 
analyses  in  the  FRFA. 

Changes  From  the  Proposed  Rule 

In  §  642.2,  the  address  in  the 
definition  of  "Regional  Director"  in 
corrected. 

In  §.642.4;r.jK4),  the  proposed  rule 
specified  that  initial  requests  for  gillnff 
endorsements  on  vessel  permits  must  h 
postiinrkeri  or  hand  delivered  "d\iring 
the  45-day  period  commencing  on  the 
first  day  of  effectiveness  of  the  final  rule 
impif^.Tienfing  this  measure.**  In  this 
final  r.:ie.  ;he  quoted  language  is 
replaced  with,  "not  later  than  Octobt-r 
31,  1594."  Advance  notification  h--«5 
be.'T!  given  lo  the  limited  number  rf 
fishermcr.  affected  by  this  new 
requireinHnt  for  gillnet  endorsements 
Accordingly.  NMFS  believes  that  thr» 
cutoff  date  of  OrJc^fcer  31  provides 
fishennen  with  ackiquate  time  to  .siibtnit 
requests  for  endorsements. 

As  discussed  above,  a  measure  an<i 
related  pcohibitioD  are  added  at 
§§642.28(bK2)(ui)  and  642l7(u). 
respectively,  to  allow  vessels  wHb 
gillnet  endorseflKots  to  letaio  king 
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mackerel  in  or  from  the  EEZ  in  the 
Florida  west  coast  sub-zone  only  when 
harvested  with  run-around  gillnet  gear. 

Additional  Changes  Proposed 

Under  the  FMP's  framework 
procedure  for  adjusting  management 
measures,  the  Councils  have  proposed 
changes  in  the  total  allowable  catch  for 
the  Atlemtic  groups  of  king  and  Spanish 
mackerel  and  changes  in  the 
commercial  trip  limits  for  Gulf  group 
king  mackerel  in  the  eastern  zone. 
Preliminary  notice  of  these  changes  was 
published  on  August  9.  1994  (59  FR 
40509). 

EfTective  Dates 

The  gillnet  endorsement  procedural 
requirements  (§  642.4(m))  and 
incorporation  of  the  0MB  approval 
number  for  the  collection-of-information 
requirement  associated  with 
applications  for  gillnet  endorsements  in 
the  table  of  0MB  Control  Numbers  for 
NOAA  Information  Collection 
Requirements  (§  204.1(b))  are  made 
effective  immediately  in  that  they  are 
not  substantive  rules  subject  to  a  delay 
in  effective  date  under  section  553(d)  of 
the  Administrative  Procedure  Act. 

The  provisions  for  the  initial 
applications  for  gillnet  endorsements, 
contained  in  §  642.4(m)(4).  are 
temporary.  Therefore,  that  paragraph  is 
effective  only  throi^h  October  31. 1994. 

The  provisions  ofnew  §  642.28(b)(2). 
which  depend  on  the  presence  or 
absence  of  a  gillnet  endorsement  on  a 
vessel  permit,  and  the  related 
prohibitions  at  §642.7(t).  (u),  and  (v). 
are  not  effective  until  November  1, 
1994.  This  will  allow  sufficient  time  for 
fishermen  to  submit  requests  for  gillnet 
endorsements  and  for  NMFS  to  process 
and  issue  them. 

Classification 

The  Regional  Director  determined  that 
Amendment  7  is  necessary  for  the 
conservation  and  management  of  the 
fishery  for  coastal  migratory  pelagic 
resources  and  that  it  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
law. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Councils  prepared  an  IRFA  as 
part  of  Amendment  7.  which  concluded 
that  this  rule  may  have  a  signiBcant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  response  to 
a  conunent  from  the  SBA.  NTvlFS 
prepared  an  FRFA  that  provides 
additional  analysis  of  the  effects  of 
management  alternatives  on  small 
businesses;  the  FRFA  supports  the  same 
"onclusions  regarding  significant 


economic  impacts  as  were  reached  by 
the  IRFA.  A  copy  of  the  FRFA  is 
available  from  the  Councils  (or  N'MFS) 
(see  ADDRESSES). 

This  final  rule  contains  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act — 
specifically,  applications  for  gillnet 
endorsements  on  vessel  permits.  This 
collection  of  information  has  been 
approved  by  OMB  under  OMB  control 
number  0648-0205.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  30 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Edward  E.  Burgess,  NMFS,  9721 
Executive  Center  Drive.  St.  Petersburg, 
FL  33702  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

List  of  Subjects 

50  CFR  Part  204 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  18.  1994. 
Gary  C.  Matlock. 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  204  and  642  are 
amended  as  follows: 

PART  204— OMB  CONTROL  NUMBERS 
FOR  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

1 .  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980,  44  U  S.C.  3501-3520  (1982). 

§  204.1    [Amended] 

2.  In  §  204.1(b),  the  table  is  amended 
by  adding  in  numerical  order,  the  entry 
"§  642.4(m)",  in  the  first  column  and 
the  control  number  "-0205"  in  the 
second  column. 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

3.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 


Authorit>-:  16  U.S.C  1801  et  seq. 

4.  In  §642.2,  the  definition  of 
Regional  Director  is  revised  to  read  as 
follows: 

§642.2    Definitions. 

*        •        *        •        * 

Regional  Director  means  the  Director, 
Southeast  Region,  NMFS,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702,  telephone  813-570-5301;  or 
a  designee. 
***** 

5.  In  §642.4,  new  paragraph  (m)  is 
added  to  read  as  follows: 

§  642.4    Permits  and  fees. 

***** 

(m)  Gillnet  endorsement.  (1)  For  a 
vessel  to  use  a  run-around  gillnet  for 
king  mackerel  in  the  Florida  west  coast 
sub-zone  (see  §642.25(a)(l)(i)(B)),  a 
vessel  for  which  a  king  and  Spanish 
mackerel  permit  has  been  issued 
pursuant  to  this  section  must  have  a 
gillnet  endorsement  on  such  permit  and 
such  permit  and  endorsement  must  be 
on  boiard  the  vessel. 

(2)  An  owner  of  a  permitted  vessel 
may  add  or  delete  a  gillnet  endorsement 
on  a  permit  by  returning  to  the  Regional 
Director  the  vessel's  existing  permit 
wi\h  a  written  request  for  addition  or 
deletion  of  the  gillnet  endorsement. 
Such  request  must  be  postmarked  or 
hand  delivered  during  June,  each  year. 

(3)  A  gillnet  endorsement  may  not  be 
added  or  deleted  from  July  1  through 
May  31  each  year,  any  renewal  of  the 
permit  during  that  period 
notwithstanding.  From  July  1  through 
May  31.  a  permitted  vessel  that  is  sold, 
if  permitted  by  the  new  owner  for  king 
and  Spanish  mackerel,  will  receive  a 
permit  with  or  without  the  endorsement 
as  was  the  case  for  the  vessel  under  the 
previous  owner.  From  July  1  through 
May  31,  the  initial  king  and  Spanish 
mackerel  permit  issued  for  a  vessel  new 
to  the  fishery  will  be  issued  without  a 
gillnet  endorsement. 

(4)  The  provisions  of  paragraphs 
(m)(2)  and  (m)(3)  of  this  section 
notwithstanding,  the  initial  requests  for 
gillnet  endorsements  must  be 
postmarked  or  hand  delivered  not  later 
than  October  31,  1994. 

6.  In  §  642.7,  paragraph  (p)  is  revised, 
paragraphs  (s)  and  (u)  are  removed, 
paragraph  (t)  is  redesignated  as 
paragraph  (x),  and  new  paragraphs  (s) 
through  (w)  are  added  to  read  as 
follows: 

§642.7    Pn>hlbltion& 

***** 

(p)  After  a  closure  specified  in 
§  642.26(a),  sell,  purchase,  trade,  or 
barter,  or  attempt  to  sell,  purchase. 
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trade,  or  barter  •  king  or  Spanish 
mackerel  of  the  closed  species/ 
migratory  group/zone/sub-zone/gear 
type,  as  specified  in  §§  642.22(cJ. 
642.24(a)(4).  and  642.26(b)(3). 
•        •        •        *         • 

(s)  In  the  eastern  zone,  possess  or  land 
Culf  group  kii^  mackerel  in  ta  from  the 
EEZ  in  excess  of  an  applicable  trip  limit, 
as  specified  in  §  642.28(a)  or 
§  64Z^8{bMl}(ii),  or  transfer  at  sea  such 
king  mackerel,  as  specified  in 
§  642.28(e). 

(t)  in  tlie  Fkmda  west  coast  sub- zone, 
possess  or  land  Culf  group  king 
mackerel  in  or  from  the  EEZ  aboard  a 
vessel  that  uses  or  has  aboard  a  run- 
around  gillnet  on  a  trip  when  such 
vessel  does  not  have  on  board  a 
commercial  permit  for  king  and  Spanish 
mackerel  with  a  gilfaiet  mdmsement,  as 
specified  in  §  642.28(bK2Ki). 

(u)  In  the  Florida  west  coast  sub-zone, 
aboard  a  vessel  for  which  a  commercial 
permit  for  king  and  Spanish  mackerel 
with  a  gilfaMt  endorse^)en^has  been 
issued,  retain  Culf  group  king  mackerel 
in  or  from  the  EEZ  harvested  with  gear 
other  than  run-around  gillnet.  as 
specified  to  §  642.28fbH2Kiii). 

(v)  In  the  Florida  west  coast  sub- zone, 
transfer  at  sea  Gulf  group  king  mackerel 
taken  by  a  vessel  for  which  a 
commercial  permit  for  king  and  Spanish 
mackerel  with  a  gillnet  endorsement  has 
been  issued,  as  specified  in  §  642.28(e). 

(w)  Violate  any  prohibitions  or 
restrictions  for  the  prevention  of  gear 
conflicts  that  may  be  specified  in 
accordance  with  §  642.29. 
•        •        »         •         * 

7.  In  §  642.25.  paragraph  (c)  is 
removed  and  paragraphs  (a)(lj 
introductory  text  and  (a)(l)(ij  are 
revised  to  read  as  follows: 

§  942.25    Contmereial  aliocattons  and 
quotes. 


(a)*   -   • 

(1)  The  commercial  allocation  for  the 
Gulf  migratory  group  of  king  mackerel  is 
2.50  million  pounds  (1.13  million  kg) 
per  fishing  year.  The  Gulf  migratory 
group  is  divided  into  eastern  and 
western  zones  separated  by  a  line 
extending  directly  south  from  the 
Alabama/Florida  boundary  (87"31'06" 
W.  long.)  to  the  outer  limit  of  the  EEZ. 
Quotas  for  the  eastern  and  western 
zones  are  as  follows: 

(i)  1.73  million  pounds  (0.78  milhon 
kg)  for  the  eastern  zone,  which  is  further 
divided  into  quotas  as  follows: 

(A)  865.000  pounds  (392.357  kg)  for 
the  Florida  east  coast  sub- zone,  which  is 
that  part  of  the  eastern  zone  nc»th  of  a 
line  extending  directly  east  from  the 


Dade/Mooroe  County,  Flcwida  bouiKiary 
(2S»20.4'  N.  lat.);  and 

03)  865.000  pounds  (392357  kg)  for 
the  Florida  west  coast  sub-ztMie.  which 
is  that  part  of  the  eastern  zone  south  and 
west  of  the  Dade/Mooroe  County, 
Florida  boundary  (25''20,4'  N.  lat). 
which  is  further  divided  into  quotas  by 
gear  types  as  follows: 

(2)  432.500  pounds  (196.179  kg]  for 
vessels  fishing  with  hook-and-line  gfear; 
and 

[2]  432.500  pounds  (196.179  kgj  for 
vessels  fishing  with  nm-around  giUnets. 
*        *        •        *        * 

a  Section  64Z^6  is  revised  to  read  as 
follows; 

§642.20    Ckseures. 

(«)  Notice  of  closure.  The  Assistant 
Administrator,  by  filing  a  notice  with 
the  Office  of  the  Federal  Register,  will 
close  the  commercial  fishery  in  the  EEZ 
for  king  mackerel  fixrm  a  particular 
migratory  group,  zone,  sub-zone,  or  gear 
type,  and  for  Spanish  mackerel  from  the 
Cutf  migratory  group,  when  the 
allocation  or  quota  imder  §  642.25(aJ  or 
§  642.25fb)(l)  for  that  migratory  group, 
zone,  sub- zone,  or  gear  type  has  been 
reached  or  is  projected  to  be  reached. 
The  commercial  fishery  for  Atlantic 
group  Spanish  mackerel  is  managed 
imder  the  commercial  trip  limits 
specified  in  §  642.27  in  lieu  of  the 
closure  provisions  of  this  section. 

(b)  Fishing  after  a  closure.  On  and 
after  the  effective  date  of  a  closure 
inveked  under  paragraph  (a)  of  this 
section,  for  the  remainder  of  the 
appropriate  fishii^  year  for  commercial 
allocations  specified  in  §642,20(a): 

(1)  A  person  aboard  a  vessel  in  the 
commercial  fishery  may  not  fish  for  king 
or  Spanish  mackerel  in  the  EEZ  or  retain 
fish  in  or  from  the  EEZ  under  a  bag  limit 
specified  in  §  642.24(a)(1)  for  the  closed 
s{>ecies,  migratory  group,  zone,  sub- 
zone,  or  gear  type,  except  as  provided 
for  under  paragra  jxh  (bK2)  of  this 
section. 

(2)  A  person  aboard  a  vessel  for  which 
the  permit  indicates  both  commercial 
king  and  Sp>anish  mackerel  and  charter 
vessel  for  coastal  migratory  pelagic  fish 
may  continue  to  retain  fish  under  a  bag 
and  possession  limit  specified  in 
§642.24  (a)(1)  and  (aK2?  provided  the 
vessel  is  operating  as  a  charter  vessel. 

(3)  The  sale,  purchase,  trade,  or  barter 
or  attempted  sale,  purchase,  trade,  or 
barter  of  king  or  Spanish  mackerel  of  the 
closed  species,  migratory  group,  zcme, 
sub-zone,  or  gear  type  is  prohibited. 
This  prohibition  docs  not  apply  to  trade 
in  king  or  Spanish  mackerel  harvested, 
landed,  and  sold,  traded,  of  bartered 
prior  to  the  closure  and  held  in  cokl 
storage  by  dealers  or  piocessois. 


§642.31    [Remove^ 

§§  642.28  ttmwgft  042.30    [RedesignatBtfas 
§§042.2»  through  042.3f] 

9.  Section  642.31  is  removed; 
§§  642.28  through  642.30  are 
redesignated  as  §§642.29  through 
642.31.  respectively;  and  new  §642.28 
is  added  to  read  as  follows: 

§042.28    A<MMonaillmitadom  for  Gulf 
group  king  madniel  In  Me  eastern  vmc. 

(a)  Florida  cost  coast  sub-zone.  In  the 
Florida  east  coast  sub-zone,  king 
mackerel  in  or  from  the  EEZ  may  be 
possessed  aboard  or  landed  from  a 
vessel  for  which  a  commercial  permit 
has  been  issued  for  king  and  Spanish 
mackerel  under  §  642.4: 

(1)  From  November  1.  each  fishing 
year,  until  50  percent  of  the  sub-zone's 
fishing  3rear  quota  of  king  mackerel  has 
been  harvested — in  amounts  not 
exceeding  50  king  mackerel  per  day; 
and 

(2)  From  the  date  that  50  percent  of 
the  sub-zone's  fishing  jrear  quota  of  king 
mackerel  has  been  harvested  tmtil  a 
closine  of  the  Florida  east  coast  sub- 
zone  has  been  effected  under  §  642.26 — 
in  amounts  not  exceeding  25  king 
mackerel  per  day. 

(b)  Florida  t^st  coast  sub-zone.  (1)  In 
the  Florida  west  coast  sub- zone,  king 
mackerel  in  or  from  the  RF7.  may  be 
possessed  aboard  or  landed  from  a 
vessel  for  which  a  commercial  permit 
has  been  issued  for  king  and  Spanish 
mackerel  under  §  642.4: 

(i)  From  July  1, 1994.  until  75  percent 
of  the  sub- zone's  fishing  year  quota  of 
king  mackerel  has  been  harvested— in 
unlimited  amounts  of  king  mackerel; 
and 

(ii)  From  the  date  that  75  percent  of 
the  sub- zone's  fishing  year  quota  of  king 
mackerel  has  been  harvested  until  a 
closure  of  the  Florida  west  coast  sub- 
zone  has  been  effected  under  §  642.26 — 
in  amounts  not  exceeding  30  king 
mackerel  per  day. 

(2)  In  the  Florida  wrest  coast  sub- zone: 

(ij  King  mackerel  in  or  from  the  EEZ 
may  be  possessed  aboard  or  landed  from 
a  vessel  that  uses  or  has  aboard  a  run- 
around  gillnet  on  a  trip  only  when  such 
vessel  has  on  board  a  commercial 
permit  for  king  and  Spanish  mackerel 
with  a  gillnet  endorsement: 

(ii)  King  mackerel  fixun  the  west  coast 
sub-zone  landed  by  a  vessel  for  which 
such  commercial  permit  with 
endorsement  has  been  issued  will  be 
counted  against  the  lun-aiound  gillnet 
quota  of  §642.25(a)(lXiXB)U);  and 

(iii)  Aboard  a  vessel  for  wycb  such 
commercial  permit  with  fmdorgempnt 
has  been  issued,  kin^  mackesel  in  or 
from  the  EEZ  harvested  with  flnr  other 
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than  run-around  gillnet  may  not  be 
retained. 

(c)  Notice  of  trip  limit  changes.  The 
Assistant  Administrator,  by  filing  a 
notice  with  the  Office  of  the  Federal 
Register,  will  effect  the  trip  limit 
changes  specified  in  paragraphs  (a)  and 
(b)(l){ii)  of  this  section  when  the 
requisite  har/est  levels  have  b>een 
reached  or  are  projected  to  be  reached. 

(d)  Combination  of  trip  limits.  A 
person  who  Eshes  in  the  EEZ  may  not 
combine  a  trip  limit  of  this  section  with 
any  trip  or  possession  liiriit  applicable 
to  state  waters. 

(e)  Transfer  at  sea.  A  person  for 
whom  a  trip  limit  specifif^d  in  paragraph 
(a)  or  (b)(l)(ii)  of  this  section  or  a  gear 
limitetion  specified  in  paragraph  (b)(2) 
of  this  section  applies  may  not  transfer 
at  sea  from  one  vessel  to  another  a  king 
mackerel: 

(1)  Taken  in  the  EEZ,  rftg'irdless  of 
where  such  transfer  takes  place;  or 

(2)  In  the  EEZ,  regardless  of  where 
such  king  mackerel  was  taken. 

(FR  Doc.  94-20730  Filed  8-24-94:  8:45  am] 
BILUMG  CODE  3Sifr-32^W 


SO  CFR  Part  675 

[Docket  No.  931100-4043: 1.0.  081994B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Recision  of  closures 

SUMMARY:  NMFS  is  rescinding  the 

closures  to  directed  fishing  for  pollock 

by  vessels  catching  pollock  for 

processing  by  the  inshore  component 

and  vessels  catching  pollock  for 

processing  by  the  offshore  component  in 

the  Aleutian  Islands  subarea  (AI)  of  the 

Bering  Sea  and  Aleutian  Islands 

management  area  (BSAI).  This  action  is 

necessary  to  fully  utiUze  the  allowances 

of  the  total  allowable  catch  (TAG)  of 

pollock  for  the  inshore  and  offshore 

components  in  the  AI. 

EFFECT.VE  DATE:  12  noon,  Alaska  local 

time  (A.l.t.),  August  25. 1994,  until  12 

mid'iight,  A.l.t..  December  31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  S07-58o-7228. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery-  in  ti:e  BSAI  exclusive    Classification 


processing  by  the  inshore  component 
closed  on  March  18,  1994  (59  FR  13662. 
March  23, 1994). 

The  directed  fisher>'  for  pollock  in  the 
AI  by  vessels  catching  pollock  for 
processing  by  the  offshore  component 
closed  on  March  1, 1994  (59  FR  10082. 
March  3, 1994). 

The  Regional  Director.  Alaska  Region. 
NTvlFS,  has  determined  that  the 
allowances  of  the  TAG  of  pollock 
allocated  to  the  inshore  and  offshore 
components  in  the  AI  have  not  been 
reached. 

Therefore,  N'MFS  is  resclrding  those 
closures  and  is  reopening  directed 
fishing  for  pollock  in  the  AI  by  vessels 
catching  pollock  for  processing  by  the 
inshore  component  or  the  offshore 
component  effective  al  12  noon.  A  !.t  , 
.''iupiist  25,  1994,  until  12  midnight, 
A.l  t.,  December  31, 191*4. 


economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fisher)'  Manage.ment  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  ar.d 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  directed  fishery  for  pollock  in  the 
AI  by  vessels  catching  pollock  for 


This  action  is  taken  under  §675,20 
and  is  exempt  from  0MB  review  under 
E.O. 12866. 

Authority:  16  L'.S  C  1801  fts'^ 
Dated:  .^ugust  19.  1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  iSational 
Marine  Fisiieries  Serivce. 
|FR  Doc.  94-20973  Filed  S-24-94.  645  ami 
BILLING  CODE  3S10-22-f 


ar 


43784 


Proposed  Rules 


Federal  Register 

Vol.  59,  No.  164 

Thursday,  August  25,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  proposed 
isstiance  of  mtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-CE-0&-A0] 

Airworthiness  Directives;  Bracliett 
Aircraft  Company.  Inc.;  Air  Filter 
Assemblies  Installed  on'Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  airplanes  with 
certain  Brackett  Aircraft  Company,  Inc. 
(Brackett)  air  filter  assemblies 
incorporating  a  neoprene  gasket  design 
installed  between  the  carburetor  heat 
box  and  the  air  filter  frame.  The 
proposed  action  would  require 
repetitively  inspecting  (visually)  the  air 
filter  frame  for  a  loose  or  deteriorating 
gasket,  and  replacing  any  gasket  found 
loose  or  deteriorated.  An  accident  report 
where  a  Cessna  Model  17,2  airplane 
experienced  engine  loss  because  a  six- 
inch  piece  of  neoprene  gasket  material 
was  lodged  in  the  carburetor  prompted 
the  proposed  action.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  gasket  particles 
from  entering  the  carburetor  because  of 
air  filter  gasket  failure,  which  could 
result  in  partial  or  complete  loss  of 
engine  power. 

DATES:  Comments  must  be  received  on 
or  before  October  31,  1994 
ADDRESSES:  Submit  comments  m 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-08- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
l)etween  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 


Brackett  Aircraft  Company,  Inc.,  7045 
Flightline  Drive,  Kingman,  Arizona 
86401.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Bumann,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  FAA,  3229  E.  Spring  Street,  Long 
Beach,  Cahfomia  90806;  telephone  (310) 
988-5265;  facsimile  (310)  988-5210. 

SUPPIEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
m  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pMhlic  contact 
concerned  with  the  substance  of  t.his 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coirmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comm.ents  to 
Docket  No.  94-CE-08- AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
.NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-08-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  Citv. 
Missouri  64106. 


Discussion 

Supplemental  Type  Certificate  (STC) 
SA71GL  specifies  the  incOTporation  of 
numerous  Brackett  air  filter  assemblies. 
The  following  Brackett  air  filter 
assemblies  utilize  a  neoprene  gasket 
between  the  carburetor  heat  box  and  the 
air  filter  frame: 
BA-2010 
BA-4106 
BA-4210 
BA-5110 
BA-5110A 
BA-6110 
BA-89T0 

The  FAA  has  received  a  report  of  ajv 
accident  report  where  a  Cessna  Model 
172  airplane  experienced  engine  loss 
because  a  six-inch  piece  of  gasket 
material  was  lodged  in  the  carburetor 
venturi  throat.  The  material  matched  the 
remaining  neoprene  gasket  on  the 
Brackett  air  fiher.  Assembly  No.  BA- 
5110,  installed  in  accordance  with  STC 
SA71GL. 

The  Brackett  Aircraft  Company,  !nc„ 
has  issued  Brackett  Air  Filter  Document 
1-194,  dated  March  16. 1994.  This 
document  specifies  inspection  and 
replacement  procedures  for  these 
Brackett  air  filters  utilizing  neoprene 
gaskets  installed  in  accordance  with 
STCSA71GL. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incident  described  above 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  gasket  particles  from  entering 
the  carburetor  because  of  air  filter  gasket 
failure,  which  could  result  in  partial  or 
complete  loss  of  engine  power. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  airplanes  incorporating 
the  Brackett  air  filter  neoprene  gasket 
design  installed  in  accordance  with  STC 
SA71GL,  the.proposed  AD  would 
require  repetitively  inspecting  (visualK  j 
the  air  filter  frame  for  a  loose  or 
deteriorated  gasket,  and  replacing  any 
gasket  found  loose  or  deteriorated.  The 
proposed  actions  would  be 
accomplished  in  accordance  with 
Brackett  Air  Filter  Document  1-194, 
dated  March  16, 1994. 

The  F'AA  estimates  that  50,000 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhoiir 
per  airplane  to  accomplish  the  proposed 
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inspection,  and  that  the  average  labor 
rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,750,000 
or  S55  per  operator.  This  figure  does  not 
reflect  costs  for  repetitive  inspections  or 
possible  replacements;  only  the  initial 
inspection.  The  FAA  has  no  way  of 
determining  how  many  gaskets  may 
need  replacement  or  how  many 
repetitive  inspections  each  oprrator  may 
incur. 

The  regidations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  dislribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  tJrder 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  nnt  a 
"significant  regulatory  action'  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sobfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Bracket!  Aircraft  Company,  Inc.:  Docket  No 
94-CE-08-AD. 

Applicability:  The  following  air  filter 
assemblies  that  utilize  a  neoprene  gasket 
incorporated  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA71CL  and  i.Tstalled  on.  but  not  limited  to, 
the  following  ojrresponding  airplanes, 
certificated  in  any  category: 


Air  filter  as- 
sembly 


BA-2010 
BA-4106 


BA-4210 


BA-5110  .. 


BA-5110A 
BA-6110  .. 


6A-^10 


Airplanes  tnstaRed  on 


Beech  Motlel  77  Airplanes 

Cessna  Mode*s  120,  140,  140A, 
150,  150A.  1508.  150C, 
1500.  150E.  150F.  150G. 
150H,  150J.  150K.  160L. 
150M,  A150M.  152,  and 
A 152;  Champton  Models 
7ACA  7ECA.  and  7FC; 
Chnstatn  Industries  Model 
Husky  A-1 ;  Luscombe  Models 
6,  8A,  68.  80,  8D,  8E,  8P. 
and  T-8F;  and  Piper  Models 
PA-22,  PA-22-135,  PA-22- 
150.  PA-22-160.  PA-22-180. 
PA-20-115,  PA-20-135.  PA- 
SS, J-3.  J3C-65.  J3C-65's. 
PA-11.  PA-irs.  J4A.  J4AS. 
J4G.  J5A.  JSA-80.  PA-12. 
PA-12S.  PA-16.  PA-17.  PA- 
IS. PA-18A.  PA-18's,  PA- 
1&-"125".  PA-18AS-"125". 
PA-IS-s-'taS",  PA-1&- 

"t35",  PA-1BA-'*135".  PA- 
18AS-"135".  and  8&-135  Air- 
planes. 

Grvimman  American  Aviatton 
Corporation  Models  AA-1 . 
AA-1A.  AA-1B.  AA-1C.  and 
AA-5  Airplanes. 

Cessna  170.  170A,  1706,  172. 
172A.  1728.  172C.  1720. 
172E,  172F.  172G.  172H. 
1721,  172K.  172L  and  172M; 
and  Mooney  Mite  Aircraft  Cor- 
porabon  Model  M-IBC  Air- 
planes. 

Cessna  Models  172N  and  172P 
Airplanes. 

Moorwy  Models  M20,  M20A. 
M20B.  M20C.  M20D.  and 
M20G:  and  Maute  Models  tM. 
M4C.  M4S.  M4T.  M-4-220. 
M-4-220C.  M-4-220S.  M-4- 
220T.  M-4-ieOC.  M-4-180S. 
M-4-160T.  M-6-220C,  M-5- 
235C.  M-5-180C.  M-5- 
210TC.  M-6-180.  M-6-235, 
and  M-7-235  Airplanes. 

Aero  Commander  Models  100 
and  1(X)A  Airptartes. 


Compliance:  Required  within  the  next  100 
hours  tim&-ln-servic8  (TIS)  after  the  effiectiv'e 
date  of  this  AD.  unless  already  accomplishedL 
and  thereafter  at  intervab  not  to  exceed  100 
hours  TTS. 

To  prevent  gasket  particles  from  entering 
the  carburvtor  because  of  sir  fiher  gasket 
failure,  which  could  result  in  partial  or 


complete  loss  of  engine  power,  accomplish 
the  following: 

(a)  Visually  inspect  the  inside  tnd  outside 
of  the  air  filter  frame  for  gasket  looseness, 
movement,  or  deterioration  in  accordaace 
with  Brackett  Air  Filter  Document  1-194, 
dated  March  16, 1994  If  any  gasket 
looseness,  movement,  or  deterioration  is 
found,  prior  to  further  flight,  accomplish  the 
following: 

(1)  Remove  the  air  filter  frame  by  remo\in? 
the  screws,  nuts,  and  w«sbers  on  the  air  filter 
frame  (3  to  4  each).  Note  that  the  screws 
securing  the  grill  to  the  frame  need  not  be 
removed. 

(2)  Remove  and  replace  the  neoprene 
gasket  in  accordance  with  Brackett  Air  Filter 
Document  1-194.  Inspect  the  carburetor  in 
accordance  with  the  applicable  maintenance 
manual  for  gasket  material  ingestion.  Remove 
any  material  ingested. 

(3)  Reinstall  the  fiher  frame  to  the 
carburetor  heat  box  with  the  screws,  nuts. 
and  washers  (3  to  4  each)  that  were  rencved 
earlier.  Torque  each  nut  to  where  the 
neoprene  gasket  is  compressed  to  one-half  it^ 
original  thickness. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  complianae  o- 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  fa- 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  F.*u\. 
3229  E  Spring  Street.  Long  Beach.  Califomlj 
90806.  The  request  shall  be  for\*-arded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  appro\'ed  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Brackett 
Aircraft  Company.  Inc..  7045  Flightline 
Drive.  Kingman.  Arizona  86401;  or  may 
examine  this  document  at  the  F.\A.  O'litral 
Region,  Office  of  the  Assistant  Chief  Counsel. 
Room  1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  August 
19. 1994. 

* 

Gerald  W.  Piertx. 

Acting  Manager,  Sawll  Airplane  Directorate. 
Aircraft  Certification  Sen-jce. 
|FR  Doc.  94-20905  Filed  S-24-^4,  6:45  am] 
BILUNG  CODE  Wt«-1»4l 


43786 


Federal  Register  /  Vol.  59.  No.  164  /  Thursday.  August  25,  1994  /  Proposed  Rules 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1960 
[Docket  No.  F-OIJ 

Request  by  the  Federal  Aviation 
Administration  (FAA)  for  an  Alternate 
Standard  for  Emergency  Egress  in  Air 
Traffic  Control  Towers  (ATCTs) 

AGENCY:  Occupation  Safety  and  Health 
Administration  (OSHA).  Department  of 
Labor. 

ACTION:  Proposed  rule;  Request  for 
Comments. 


SUMMARY:  The  FAA  has  requested 
approval  from  OSHA  for  an  alternate 
standard  regulating  emergency  egress  in 
Air  Traffic  Control  Towers  (ATCTs).  In 
this  notice.  OSHA  has  published  the 
proposed  alternate  standard  for  public 
review  and  comments. 
DATES:  The  last  date  for  interested 
persons  to  submit  comments  is 
September  26.  1994. 
ADDRESSES:  Comments  are  to  be  sent  to 
the  Docket  Offjce.  Docket  No.  F-01,  U.S. 
Department  of  Labor,  Room  N2625.  200 
Constitution  Avenue,  N.W., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Johii  Plummer,  OSHA,  U.S. 
Department  of  Labor.  Director,  Office  of 
Federal  Agency  Programs,  Room  N3112. 
200  Constitution  Avenue.  N\V., 
Washington,  DC  20210;  Telephone: 
(202)219-8151. 

SUPPLEMENTARY  INFORMATION:  Section  19 
of  the  Occupational  Safety  and  Health 
Act  (the  Art)  r(,;:to;ns  provisions  to 
assure  safe  and  healthful  working 
conditions  for  Federal  employees. 
Under  that  section,  it  is  the 
responsibility  of  the  head  of  each 
Federal  agency  to  establish  and 
maintain  an  effective  and 
comprehensive  occupational  safety  and 
health  program  which  is  consistent  with 
the  standards  promulgated  under 
section  6  of  the  Act.  The  Secretary  of 
Labor  (the  Secretary),  under  section  19, 
is  to  report  to  the  President  certain 
evaluations  and  recommendations  with 
respect  to  the  programs  of  the  various 
agencies,  and  the  duties  which  section 
24  of  the  Act  imposes  on  the  Secretary 
of  Labor  necessarily  extend  to  the 
collection,  compilation,  and  analysis  of 
the  occupational  safety  and  health 
statistics  from  the  Federal  Government, 
Executive  Order  12196,  Occupational 
Safety  and  Health  Programs  for  Federal 
Employees,  issued  February  26,  1980. 
pr°cr-riH«>?  additional  responsibilities  for 


the  heads  of  agencies,  the  Secretary-,  and 
the  General  Services  Administrator. 
Among  other  duties,  the  Secrelar>'  is 
required  to  issue  basic  program  element 
in'accordance  with  which  the  heads  of 
agencies  shall  operate  their  safety  and 
health  program's.  These  basic  program 
elements  are  set  forth  in  29  CFR  Part 
1960.  Although  agency  heads  are 
required  to  comply  with  all  standards 
issued  under  section  6  of  the  Act  and  to 
operate  a  program  in  accordance  with 
the  basic  program  elements,  those 
elements  contain  numerous  provisions 
which,  by  their  terms,  permit  agency 
heads  the  flexibility  necessary  to 
implement  their  programs  in  a  manner 
consistent  with  their  respective 
missions,  sizes,  and  organization.  Thus, 
an  agency  head,  after  consultation  with 
agency  employees  or  their 
representatives  and  with  appropriate 
safety  and  health  committees  may 
request  the  Secretary  to  consider" 
approval  of  an  alternate  standard. 
Pursuant  to  29  CFR  1960.17,  when 
requesting  an  ahemate  standard  the 
agency  head  must  do  the  following: 
(e)  Any  request  by  the  head  of  the 
agency  for  an  alternate  standard  shall  be 
transmitted  to  the  Secretary. 

(b)  Any  such  request  for  an  alternate 
standard  shall  not  be  approved  by  the 
Secretary  unless  it  provides  equivalent 
or  greater  protection  for  affected 
employees.  Any  such  request  shall 
'include: 

(1)  A  statement  of  why  the  agency 
cannot  comply  with  the'OSHA  standard 
or  wants  to  adopt  an  alternate  standard; 

(2)  A  description  of  the  alternate 
staadard; 

(3)  An  explanation  of  how  the 
alternate  standard  provides  equivalent 
or  greater  protection  for  the  affected 
employees; 

(4)  A  description  of  interim  protective 
measures  afforded  employees  until  a 
decision  is  rendered  by  the  Secretary  of 
Labor:  and 

(5)  A  summary  of  written  comments, 
if  any,  from  interested  employees, 
employee  representative,  a,  d 
occupational  safety  and  health 
committees. 

This  Notice  is  a  request  for  comment 
on  the  proposed  alternate  standard 
submitted  to  OSHA  by  the  FAA.  This 
action  is  intended  to  assist  the  Secretary- 
in  assuring  that  ample  opportunity  has 
been  given  to  allow  affected  empfoyees, 
employee  representatives  and  interested 
parties,  such  as  occupational  safety  and 
health  committees,  to  comment  on  the 
effectiveness  of  the  proposed  alternate 
standard  and  on  its  equivalence  to 
appropriate  OSHA  standards.  The 
Secietarv'  also  believes  thai  review  of 
this  alternate  standard  by  the  scientific 


community  and  those  National 
Committees  responsible  for  developing 
comparable  standards  is  essential  so 
that  workers  in  ATCTs  are  free  from  the 
hazards  posed  by  inappropriate  means 
of  egress. 

Alternate  Standard 

The  FAA  provided  materials  in 
support  of  the  proposed  alternate 
standard  to  29  CFR  1910.36  (b)(8). 
FAA's  request  was  based  on  the 
-following: 

•  A  number  of  specifications 
established  in  the  existing  alternate 
standard  for  ATCTs  require  types  of 
construction  beyond  those  mandated  in 
OSHA  regulations  or  in  life  safety  and 
building  codes. 

•  A  licensed  fire  protection  engineer 
has  provided  several  alternate 
protection  measures  for  ATCTs  which   ' 
were  not  included  in  the  existing 
alternate  standard. 

•  The  existing  alternate  standard  does 
not  address  important  operational  ATCT 
requirements  (e.g.,  360  degrees  field  of 
vision  at  the  cab  level)  or  their 
relationship  with  protective  structural 
or  procedural  features. 
Additionally,  FAA  describes  the 
alternate  as  follows: 

The  revision  to  the  existing  alternate 
standard  provides  types  of  ATCT 
construction  and  raeSiods  of  operation 
which  enhance  the  fire  detection  and 
notification,  fire  resistance,  smoke 
control,  and  emergency  response 
features  for  ATCTs.  These  features 
provide  early  warning  of  the  presence  of 
fire  or  smoke,  flame  and  smoke  spread 
control,  and  automatic  notiScation  of 
emergency  response  units  such  that  a 
level  of  fire  safety  equivalent  to  two 
means  of  egress  are  afforded  ATCT 
occupants. 

FAA  contends  that  the  alternate 
standard  provides  equivalent  or  greater 
protection  for  the  affected  employees 
because  of  enhancements  such  as,  but 
not  limited  to: 

•  An  ATCT  stairway  smoke  control 
system; 

•  Fire  resistant  rated  materials  for 
stairway  enclosures  and  openings; 

•  Self-closing  or  automatic  fire  doors; 

•  ATCT  fire  alarm  system  wiring  in 
accordance  with  NFPA  72  reliabilifv 
standards; 

•  Automatic  smoke  detection; 

•  Automatic  fire  dfetection,  alarm,  and 
signaling  systems  with  automatic  fire 
department  and  ATCT  notification  and 
ATCT  cab  annunciator  panels  with 
battery  backup; 

•  Prohibition  of  storage  of  high 
hazard  materials  or  use  of  more  then 
minimal  amounts  of  high  hazard 
materials  for  specific  duties; 
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•  Occupancy  above  the  level  of  exit 
discharge  only  be  able-bodied  persons; 

•  Prescribed  quality  and  type  of 
interior  finish  materials; 

•  Specified  levels  of  fire  resistant 
.  rated  opening  protective  to  base 

buildings. 

Commenlers  are  requested  to 
comment  on  FAA's  finding  of 
equivalency  as  well  as  on  the 
appropriateness  of  the  enhancements. 

Comments  are  requested  on  the 
following: 

(1)  Is  an -alternate  standard  necessarj-. 
or  are  technologies  such  that  two  means 
of  egress  are  possible  in  ATCTs? 

(2)  Should  an  alternate  standard  be 
designed  and  formatted  like  equivalent 
OSHA  standards? 

(3)  Does  this  alternate  standard 
provide  equivalent  protection  for 
affected  employees  as  does  the 
equivalent  OSHA  standard? 

(4)  What  interim  measures  should  be 
in  effect  while  approval  for  this 
alternate  standard  is  being  considered? 

(5)  Should  Chapter  12  be  revised  in 
accordance  with  the  new  Life  Safety 
Codes  (LSC)? 

(6)  Are  there  requirements  set  forth  in 
Chapter  12  which  are  inappropriate? 

(7)  Should  there  be  requirements 
proposed  in  Chapter  12  which  go 
beyond  the  concept  of  allowing  a  single 
means  of  egress,  e.g.  width  of  steps, 
slopes  of  ladders,  etc.? 

Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
comments  with  respect  to  this  alternate 
standard.  These  comments  must  be 
postmarked  on  or  before  (insert  date  30 
days  after  publication  in  the  Federal 
Register],  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  F-tOI,  Room  N2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N\V.,  Washington,  DC  20210. 
Comments  limited  to  10  pages  or  less 
also  may  be  transmitted  by  facsimile  to 
(202)  219-5046,  provided'the  original 
and  three  copies  are  sent  to  the  Docket 
Office  thereafter. 

Written  submissions  must  clearly 
identify  the  provisions  of  the  aUemate 
standard  which  are  being  addressed  and 
the  position  taken  with  respect  to  each 
issue.  The  data,  views,  and  comments 
that  are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address. 


Signed  at  Washington.  DC  this  12th  day  of 
August,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Alternate  Emergency  Egress  Standard 
for  Airport  Traffic  Control  Towers — 
Final  Version 

August  30,  1993. 

Alternate  Emergency  Egress  Standard  for 
Air  Traffic  Control  Towers  (ATCT) 

c  Scope  and  Application 

1.  General.  Airport  Traffic  Control  Towers 
(ATCTs)  are  unique  structures  used  for  the 
control  of  aircraft,  usually  over  or  near  an 
airport  facility.  The  distinctive  mission  of 
.ATCTs  requires  .^TCT  designs  that  permit 
360°  visibility  at  the  cab  level  and,  in  many 
cases,  sufficient  space  for  radar  equipment 
and  administrative  activities  related  to  ATCT 
operations. 

2  This  standard  applies  to  ail  ATCTs. 

3.  Specific.  This  standa.-d  sets  forth 
minimum  fundamental  requirements 
essential  to  providing  a  safe  means  of  egress 
from  fire  and  similar  emergencies.  Nothing  in 
this  standard  shall  be  construed  to  prohibit 

a  better  type  of  building  construction,  more 
exits,  or  otherwise  safer  conditions  than  the 
minimiun  requirements  specified  herein. 

4.  Equivalent  Protection.  The  use  of 
alternative  arrangements  or  construction, 
developed  or  approved  by  a  licensed  fire 
protection  engineer,  may  be  permitted  by  the 
authority  having  jurisdiction  when  it  is 
shown  that  these  features  provide  a  level  of 
safety  to  life  equivalent  tO  that  required  in 
this  standard  or,  where  this  standard  is  silent 
on  an  issue,  by  other  standards  or  codes. 

b.  Definitions 

1.  "Aisle"  is  a  passageway  between  rows 
of  desks,  cabinets,  equipment,  etc.  generally 
within  a  room  or  work  area  which  leads  to 
or  connects  with  a  corridor. 

2.  "Approved"  refers  to  equipment  listed 
or  apfjToved  by  a  nationally  recognized 
testing  laboratory. 

3.  "ASTM"  represents  the  American 
Society  for  Testing  and  Materials,  who 
establishes  flame  spread  characteristics  for 
materials  used  in  building  construction  and 
furnishing. 

4.  "ATCT"  represents  an  airport  traffic 
control  tower  and  is  an  occupied  structure 
containing  equipment  and  supplies  necessary 
for  aircraft  co.-^ltoI  and  related  activities. 

5.  "Authority  Having  Jurisdiction"  is  the 
Department  of  Labor,  Occupational  Safe'v 
and  Health  Administration.  The  Federal 
Aviation  Administration  (FAA)  is 
responsible  for  implementing  the 
requirements  of  this  standard  for  F.A-A-ow  red 
or  occupied  ATCTs. 

6.  'Base  Building"  is  a  single  or  multiple 
If  vel  structure  attached  to  an  ATCT  and 
which  .Tiay  house  administrative,  air  traffic 
control,  or  facility  management  functions. 

7.  "Corridor"  is  an  enclosed  passageway 
which  limits  the  means  of  egress  to  a  single 
path  of  travel. 

8.  "Decorations"  are  curtains,  hangings, 
d.'-aperies,  mirrors,  or  other  embellishments 
suspended  from  walls  or  ceilings. 


9.  "Draftstopping"  is  any  building  material 
installed  to  prevent  the  movement  of  air. 
smoke,  gases,  and  flame  to  other  areas  of  the 
building  through  large  concealed  passages 
such  as  attic  spaces  and  floor  assemblies  with 
suspended  ceilings  or  open-web  trusses. 

10.  "Emergency  action  plan"  is  a  plan  for 

a  workplace,  or  parts  thereof,  descnbing  what 
procedures  the  employer  and  employees 
must  take  to  ensure  employee  safety  from  fire 
or  other  emergencies. 

11.  "Emergency  escape  route"  is  the  route 
that  employees  are  directed  to  follow  in  the 
event  they  are  required  to  evacuate  the 
workplace  or  seek  a  designated  refuge  area 

12.  "Exit"  is  that  pomon  of  a  means  of 
e'^ress  which  is  separated  from  al!  other 
spaces  of  the  building  or  sLnicture  by 
construction  or  equipment  as  required  in  this 
standard  to  provide  a  protected  way  of  travel 
to  the  exit  discharge. 

13  "Exit  access"  is  that  portions  of  a 
m.eans  of  egress  which  leads  to  an  exit. 

14.  "Exit  discharge',  is  that  portion  of  a 
means  of  egress  berv\een  the  termination  of 
an  exit  and  a  public  way 

15,  "Fire  Partition"  is  a  vertical  assembly 
of  material  having  protected  openings  and 
designed  to  restrict  the  spread  of  fire. 

16  "Fire  Resistive  or  Resistant"  refers  to 
the  ability  of  materials  or  assemblies  of 
construction  to  withstand  exposure  under 
standard  fire  test  conditions  for  a  prescribed 
temperature  and  pwriod  of  tim.e  without 
structural  failure. 

17.  "Fire  Separation  Assembly"  is  a 
continuous  barrier,  either  horizontally  or 
vetically  oriented,  with  a  fire  resistance 
rating  and  protected  openings,  designed  to 
restrict  the  spread  of  fire. 

18.  "Fire  Separation  Distance"  is  the 
distance  in  feed  measured  from  the  building 
face  to  the  closest  interior  lot  line,  to  the 
center  line  of  a  street  or  public  way  or  to  an 
imaginary  line  between  two  buildings  on  the 
same  property. 

19.  "Firestopping"  is  approved 
noncombustible  building  material  installed 
to  prevent  the  movement  of  flame  and  gases 
to  other  areas  of  a  building  through  small 
concealed  passages  in  building  comp>onents 
such  as  floors,  walls,  and  stairs. 

20.  "Furnishings"  are  chairs,  tables,  plants, 
or  other  movable  objects. 

21.  "Hazardous  Areas"  are  areas  of  an 
ATCT  possessing  a  degree  of  hazard  greater 
than  that  normal  to  the  facility,  such  as  a.-eas 
used  for  the  storage  of  combustibles  ■^r 
flammable  materials,  or  areas  contu,r  ng 
furnaces  or  boilers. 

22.  "High  hazard  contents  '  are  contents 
classified  as  those  which  are  liable  to  bum 
with  extreme  rapidity  or  from  which 
poisonous  fumes  or  explosions  are  to  be 
feared  in  the  event  of  fire  (such  as  tlammable 
or  combustible  liquids). 

23  "Interior  Finish"  is  the  exposed  interior 
surfaces  of  a  building  including,  but  not 
limited,  to,  walls  and  ceilings. 

24.  "Link"  is  a  connecting  passageway 
between  at  ATCT  and  a  base  building  Links 
are  usually  one  story  in  height  with  direct 
access  to  the  exte.'ior. 

25.  "Listed"  refers  to  equipment  or 
material  included  in  a  list  published  by  an 
organization  acceptable  to  the  "authority 
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having  jurisdiction"  and  concerned  with 
product  evaiuatioo.  that  maintains  periodic 
inspection  of  listed  equipoaent  or  material 
and  whose  listing  states  either  that  the 
equipment  or  material  meets  appropriate 
standards  or  has  been  tested  and  found 
suitable  for  use  in  a  specified  manner. 

26.  "Means  of  Egress"  is  a  continuous  and 
unobstructed  way  of  exit  travel  from  any 
point  in  a  building  or  structure  to  a  public 
way  and  consists  of  three  separate  and 
distinct  parts:  the  way  of  exit  access,  the  exii, 
and  the  way  of  exit  discharge.  A  means  of 
egress  comprises  the  vertical  and  horizontal 
ways  of  travel  and  shall  include  intervening 
room  spaces,  doorways,  hallways,  corridors, 
passageways,  balconies,  ramps,  stairs, 
enclosures,  lobbies,  horizontal  exit,  courts, 
and  yards. 

27.  ■Nontonibustible  Construction"  is 
construction  in  whii  h  the  materials  have 
been  tes;ed  in  accordance  with  ASTM  El 36 
and  conform  to  the  criteria  coniainetl  in 
Section  7  of  that  test  method  (eg.,  gypsum 
wallboard). 

28.  "NRTL"  is  a  Nationally  Rp'ognized 
Testing  Laboratory. 

29.  'Openi.ng  Prote<.tiv«-s  '  are  the  parts  of 
an  opening  in  a  fu-e  barrier  tr.at  Piisore  the 
integrity  of  the  protected  barrier.  Opening 
protective  fwe  protection  mt,r.<s  fur  different 
fire  barrier  ratings  are  establis!  o<l  m  NFFA 
101— Ule  Safety  Code. 

30.  "Protected  Construction"  i.s 
ronstnjction  in  whif  h  the  structural 
members  are  protected  imra  fire  so  that  they 
can  withstand  exposure  to  fi.e  for  >-pec  ified 
periods  of  time. 

31.  "Public  way'  is  any  strttl,  alley,  or 
other  parrel  of  land  open  to  the  ouiiide  air 
leading  to  a  public  street,  which  has  been 
deeded,  dedicated,  or  otherwise  pennanently 
appropriated  to  the  public  for  public  use  and 
which  as  a  clear  wi(''h  tad  heigiit  of  not  less 
than  10  feet. 

32.  "Shaft"  i.s  ?n  i  nt  to  vd  •pace  «x{end;:ig 
through  one  or  ir  ore  $torn:s  of  a  building, 
connecting  vertical  rpening-^  in  siitx>;ssiv'e 
floors,  or  floors  an;l  the  mof 

33.  "S.-noktpr-rjf  er.clrsure  •  is  an  enclosed 
iiilerior  staiavn>  desi^r,*:- d  to  lanit  the 
infiltration  of  h(  rt^  ^■rno^>^,  and  f,re  ga-es 
from  a  fi.-.;  in  any  p-Tt  of  the  building  by 
either  nehirvi!  or  mvha.n.ii  al  me.ias 

.34   "Story"  i:,  !b  u  (.Hjrti.iTi  of  a  hiiilding 
included  between  the  i:po.:r  surfare  of  a  flocr 
and  ihn  i-pp-tr  sarfn'e  of  ihe  floor  i;r  mof  next 
above 

SS.   ■:  iiucfcT:'!  I'leT.enr.s"  iin;  the  benms. 
tnUmins  and  other  or^imihu  supporting 
-  mt-mbers  of  an  .AKT 

3fi  "Type  of  CoHstructioo  C!assin<  ntions 
ure  classifii  aliens  -.sliich  dcsignnte  th<?  fire 
r!»sist.-inf  e  rating  .Ttiuirerr.e-jt.s  of  prtJtiftion 
provided  for  r Trtni.o  typ".-?  (.f  rnristr.K  tion.  as 
follows: 

Fir<t  riiir!i!>i  r  r'-prf-vnts:  Exterior  beiirinj; 
walls. 

Second  number  n-pro.sents:  Structural 
frame  or  ( tilumns  ond  girders,  supporii:i^' 
loads  for  morw  thdn  one  floor. 

Third  number  represents  Floor 
( onstruction. 


37.  "Type  I  Construction"  is  that  type  in 
which  the  structural  members,  including 
wbUs,  columns,  beams,  floors,  and  roofs,  are 
of  approved  noncombustibte  or  limited- 
combustible  materials  and  have  fire 
reBistance  ratings  not  less  than  443  or  332 
(see  NFPA  220,  Table  3). 

38.  "Type  II  Construction"  is  thsf  type  not 
qualifying  as  Type  1  construction  in  which 
the  structural  members,  including  walls, 
columns,  beams,  floors,  and  roofs,  are  of 
approved  noncombustibte  or  limited- 
combustible  materials  and  have  Hre 
resistance  ratings  not  less  than  222,  in   or 
000  (see  NFPA  220,  Table  3) 

39.  •Type  111  Construction"  is  that  type  in 
which  exterior  walls  and  structural  members 
that  are  portions  of  exterior  waJls  are  of 
approved  noncombustible  or  limited- 
cotnhusfible  materials,  and  inferior  stru<  fnral 
m#mbers.  including  walls,  cohimis,  beams, 
floors,  and  roofjs.  are  wholly  or  partly  of 
wood  of  smaller  dimensions  than  requi.-ed 
for  Type  IV  construction  or  of  approved 
noncombustible,  limited-combustible,  or 
other  approved  combustible  materials  In 
addition,  structural  members  have  fire 
resistance  ratings  not  less  thjn  221  or  200 
(sae  NFPA  220.  Tnble  3). 

40.  "T\7)e  rv  Construction  '  is  thai  type  in 
which  exterior  and  interior  walls  and 
stnictuHi!  members  that  are  portions  of  such 
walls  are  of  approved  noncombustible  or 
limited-combustible  materials.  Other  interior 
.structural  members,  including  columns, 
beams,  arches,  floors,  and  roofs,  are  of  solid 
or  laminated  wood  without  concealed  spaces 
and  comply  with  the  provisions  of  NFPA  220 
section  3-5.2  thrrjugh  3-1.8.  In  addition, 
strtictu-n!  memhe.s  have  fire  resistance 
ratl.igs-  no;  less  than  2HH  (see  NPTA  22t). 
T;ibic  3  and  section  3-4  for  additions! 
iuforni.ition  on  Type  IV  construction). 
Interior  columns,  arches,  beams,  girders,  and 
trusses  of  approved  materials  other  than 
wood  a."  pt!nni!ted  by  NFPA  220  section  3- 
4.1  provided  they  are  protectt.-d  to  prrjvide  a 
nra.-'jsi.^taiice  rating  of  not  less  than  1  hour 
<^.rt,:in  I  on(  ealed  spaces  a.'t;  permitted  by 

N'l  PA  ?2U  te<;tion  3-4.4. 

41.  "Verticai  op«^niiig"  is  an  opening 
fhriugh  a  fliX)r  or  roof. 

i;.  Qenorol  Provisions 

1.  {.>*)',:!:;.>  ATCTs  oct:upied  at  ih«  lu.in  of 
ft.lojMion  of  this  standard  may  remain  in  use 

provided: 

[i]  The  occupancy  classificdiion  remains 

thojsjme. 

rt)  No  serious  life  safety  hazard  exists  thai 
woild  f.or.stitutfi  an  imminent  thre.-ii 

2J  F'-.lf>raI!y-cwned  or  operated  ATf  T~, 
sh.ijl  Lo  provided  \vi»h  pi^itcction  of 
I'f  f  Vparit.^  ;)nd  r.itans  of  egress  which  mo«ts 
the  h'quiremenfs  of  this  chapter  or  s.hiill  have 
ii  plbii  established  for  bringing  the  sl,-ut  ture    ■ 
intfj  corr.ph.iii.^e  with  this  chapter. 

.'),  '.:omp!i,ince  with  this  .standard  si;:,U  not 
lie  a)nstnied  as  eliminating  or  redii-  ;:ig  the 
ni-<  essiry  for  other  provi.sion.^  for  siifety  of 
\»  r^vif  using  ,1  strjcturo  under  noniw! 
<>.  (  ui)an(  V  f  iindititins. 


d.  Protection  of  Employees  During 
Construction  and  Repair  Operations 

1.  No  new  ATCT  under  construction  shall 
be  occupied  in  whote  of  in  part  until  all 
means  of  egress  and  fire  protection  features 
for  that  area  of  the  structures  are  completed 
and  ready  for  use. 

2.  No  existing  ATCT  shall  be  occupied 
during  repairs  or  alterations  unless  all 
existing  means  of  egress  and  any  existing  fir»' 
protection  features  are  continuously 
maintained,  or  in  lieu  thereof,  other  measun:s 
are  taken  which  provide  equivalent  safety 
(eg.,  contractor- provided  fire  watches). 

3.  No  flammable  or  explosive  substances  or 
equipment  used  for  repairs  or  alterations 
shall  be  Introduced  or  stored  in  an  ATCT 
while  th9  ATCT  Is  In  operation,  unless 
safeguards  are  provided  to  prevent  any 
additional  danger  (e.g.,  contractor-provided 
fire  watchss,  use  of  only  those  amounts  of 
flammable  substances  in  the  ATCT  nece-ssary 
for  the  immediate  task  at  hand). 

e:  Protection  for  Persons  With  Disabilities 

1.  Persons  who  are  unable  to  use  the 
stairway  for  emergency  egress  and  who  are 
permitted  access  to  the  ATCT  shall  be 
restricted  to  the  level  of  exit  discharge  only 

2.  Provisions  must  be  made  for  employees 
who  are  temporarily  unable  to  use  the  Al  CT 
stairway. 

3.  Such  provisions  may  include: 

(a)  requiring  duties  to  be  performed  at  the 
level  of  exit  discharge  only;  or. 

(b)  ensuring  that  pre-planned  procedures 
have  been  established  to  facilitate  the  egress 
of  persons  with  disabilities  during 
emergencies. 

/.  Structural  and  Architectunl  Pesifin 
Requirements 

1.  General.  The  structural  elements  of  new 
ATCT  facilities  shall  be  noncombustible. 

(a)  The  new  ATCTs  shall  be  of  Type  I,  II, 
III,  or  IV  construi  tion  as  defined  by  NFTA 
220,  as  follows: 


Type  of  cor^tnjctioo 


I  (-143  ot  332) 

II  (222) 

11(111)  

II  (OCX))  

III  (211)  

IV  (2HH) 


Height  in 

feet,  mefts- 

ured  from 

grade  to  cab 

floor 


Urtimi»ed. 

240 

100 

85 

65 

65 


Exception:  Existing  ATCTs  may  be 
<  (instructed  of  protettted  r»mbustib!e 
raatsrials  provided  they  meet  the  oth*?r 
r  rileria  estahhs'.ed  in  this  standard  (eg  ,  Rn 
resistance  mted  proSec  tives,  fire  dete<;tion 
and  alarm  systems  and  the  provisions  of 
section  c.l). 

(b)  The  minimum  fire  resistance 
ratings  fjf  structural  elempnfs  shall  be  as 
follows: 
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Type  of  construction 

Structural  elements 

1 

1 

11 

II 

II 

III 

IV 

(443) 

(332) 

(222) 

(III) 

(000) 

(211) 

(2HH) 

Exterior  Walls  

Loadbearing  

4 

3 

2 

1 

0 

2 

2 

Nonloadbeanng  .. 

0 

0 

0 

0 

0 

'0 

'0 

Fire  Separation  Assemblies  

Exits 

2 

2 

2 

2 
2 

2 
2 

2 
2 

2 
2 

Shafts  (other 

2 

2 

2 

than  exits). 

- 

Hazardous  Area 
Separations. 

<  =r>iot  less  than  the  fire  resistance  rating  required  by  f.l2=  > 

Fire  Partitions  

Exit  Access  Cor- 

ridors. 
Tenant  Space 

1 

1 

1 

1 

0                   1 

1 

Separatons. 

Other  Nonloadbearing  Partitions  .... 

'0 

^0 

'0 

'0 

'0 

'0 

0 

Interior         loadbearing         walls. 

Supporting  more 

4 

3 

2 

1 

0 

'0 

See  Note  a 

toadbearirig  partitions,  columns. 

than  1  floor. 

girders,  trusses  (ottier  than  roof 

trusses),  and  framing. 

Supporting  1 

3 

2 

r/2 

1 

0 

M 

floor/roof  only 

Structural  members  supporting  wall 

3 

2 

r/fe 

1 

0 

M 

'1 

<  =Not  less  than  the  fire  resistance  rating  of  wall  supported=  > 

Floor  construction  ind  t»eams 

3 

2 

1V2 

1 

0 

M 

See^4ote  a.' 

Roof       construction,        induding 

1 5  feet  or  less  in 

2 

V/2 

1 

1 

0 

M 

See  Note  a.' 

beams,    trusses    and    framing. 

height  to  low- 

arches and  roof  deck. 

est  member. 

More  than  15 

1 

1 

1 

0 

0 

'0 

See  Note  a.< 

feet,  but  less 
than  20  feet  to 
lowest  member. 

20  feet  or  nxxe 

0 

0 

0 

0 

0 

'0 

See  Note  a.< 

to  lowest  mem- 

. 

ber. 

'  (^y  be  comtMJStitile  construction. 
Note  a:  See  NFPA  220  for  details. 


(c)  Combustible  Materials.  Where  an  ATCT 
or  part  of  an  ATCT  is  required  to  be 
constructed  of  noncombustible  construction, 
the  use  of  combustible  elements  shall  be 
permitted  subject  to  the  limitations  of  this 
section  without  altering  the  construction 
classification. 

(1)  Roofs,  Floors,  and  Walls.  Combustible 
elements  in  roofs,  floors,  and  walls  are 
permitted  to  be  used  for  the  following 
components: 

A.  Interior  fmish  and  trim  materials  as 
prescribed  in  section  g.l. 

B.  Fire  retardant  treated  wood. 

C.  Mastic  and  caulking  materials  applied  to 
provide  flexible  seals  between  components  of 
exterior  wall  construction. 

D.  Roof  covering  materials  as  prescribed  in 
section  f.l.(b). 

2.  Exterior  Walls. 

(a)  Exterior  walls  of  ATCTs  shall  be 
noncombustible. 

Exception:  Exterior  nonloadbearing  waits 
of  existing  ATCTftmay  be  constructed  of 
combustible  materials  if  the  structural 
elements  of  the  ATCT  are  protected. 

(b)  Exterior  walls  of  ATCTs  shall  be 
protected  from  weather  damage. 

3.  Exterior  Opening  Protectives.- 

(a)  Approved  protected  construction  shall 
be  provided  for  every  opening  that  is  less 
than  1 5  feet  vertically  above  the  roof  of  an 
adjoining  building  and  within  a  horizontal 
fire  separation  distance  of  15  feet  of  an 
adjacent  building,  unless  the  building's  roof 


construction  affords  a  fire  resistance  rating  of 
not  less  than  one  hour. 
4.  Fire  Separation  Assemblies. 

(a)  Fire  separation  assemblies  installed  to 
enclose  exits,  floor  openings,  vertical  shafts, 
and  for  separation  of  hazardous  areas  shall  be 
constructed  of  approved  materials  consistent 
with  the  limitations  for  the  type  of 
construction  and  shall  have  not  less  than  the 
fire  resistance  rating  prescribed  by  section 
f.l.(b). 

(b)  Openings  in  exit  enclosures  other  than 
unexposed  exterior  openings  shall  be  limited 
to  those  necessary  for  exit  access  to  the 
enclosure  from  normally  occupied  spaces 
and  for  egress  from  the  enclosure.  Ail 
opening  protectives  in  fire  separation 
assemblies  shall  have  the  minimum  fire 
resistance  rating  as  prescribed  in  section  f.9 

(c)  All  vertical  fire  separation  assemblies 
shall  extend  from  the  top  of  the  fire 
resistance  rated  floor  assembly  below  to  the 
underside  of  the  slab  or  deck  above  and  shall 
be  securely  attached  thereto.  These  walls 
shall  be  continuous  through-all  concealed 
spaces  such  as  the  space  above  a  suspended 
ceiling  The  supporting  construction  shall  be 
protected  to  afford  the  required  fire 
resistance  rating  of  the  fire  separation 
assembly  supported.  All  hollow  vertical 
spaces  shall  be  firestopped  at  ever\'  floor 
level  as  required  in  section  f.ll. 

Exception:  Interstitial  (crawl  space) 
subjunction  (immediately  below  the  cabi 
levels  do  not  require  fi.re  separation 


assemblies  provided  the  ATCT  meets  the 
other  criteria  established  in  this  standarJ 
(e.g..  fire  resistance  rated  protectives.  fire 
detection  and  alarm  systems). 

(d)  Where  exterior  walls  ser\-e  as  a  part  of 
a  required  fire  resistance  rated  enclosure, 
such  walls  shall  comply  with  the 
requirements  of  section  f.2  of  exterior  walls 
and  the  fire  resistance  rated  enclosure 
requirements  shall  not  apply 

5.  Vertical  Shafts- 

(a)  Vertical  shafts  include  stairwavs: 
HVAC,  mechanical,  electrical,  and  plumbing 
chases;  elevators;  and  dumbwaiters. 

fh)  Vertical  shafts  and  their  enclosures 
shall  be  constructed  of  materials  permitted 
by  f  1  for  the  tyjje  of  construction  of  the 
ATCT.  Vertical  shaft  walls  which  are  exterior 
walls  shall  be  constructed  of  materials 
approved  for  exterior  walls. 

(c)  All  vertical  shafts  in  ATCTs  shall  be 
enclosed  with  fire  separation  assemblies 
having  at  least  a  2-hour  fire  resistive  rating. 

LxcepHon:  Vertical  shafts  connecting  fewer 
than  four  (4)  stories  may  be  enclosed  by  1- 
hour  rated  construction. 

(d)  A  vertical  shaft  that  does  not  extend  to 
the  underside  of  the  roof  deck  shall  be 
enclosed  at  the  top  with  a  fire  separation 
assembly  having  a  fire  resistance  rating  of  not 
less  than  that  required  for  the  shaft  enclosure 
walls. 

(e)  Shafts  which  do  not  extend  to  the 
bottom  of  the  ATCT  shall  be  enclosed  at  the 
lowest  ATCT  level  with  a  fire  sepiaration 
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assembly  (e.g..  (ire  resistant  construction) 
having  a  fire  resistance  rating  of  not  less  than 
that  required  for  the  shaft  enclosure  walls,  or 
the  ahaft  shall  terminate  in  a  room  having  an 
occupancy  related  to  the  purpose  of  the  shaft. 
The  room  shall  be  separated  bom  the 
remainder  of  the  ATCT  by  fire  separation 
assemblies  having  a  fire  resistance  rating 
with  openings  protected  as  prescribed  in 
section  f.9. 

{{]  Every  shaft  opening  shall  be  protected 
by  a  normally  closed,  self-closing,  or 
automatic  closing  door,  cover,  hatch, 
removable  section,  damper,  or  other  device 
arranged  to  meet  the  requirements  of  f.9  or 
tlO. 

6.  Elevators  and  Dumbwaiters.  Elevators 
and  dumbwaiters  shall  conform  to  the 
requiremenU  of  the  Safety  Code  for  Elevators 
and  Escalators  (ASME  A17.1  for  new 
elevators  and  dumbwaiters  and  ASME/ ANSI 
A17.3  for  existing  elevate  and  dumbwaiters) 
American  Society  of  Mechanical  Engineers 
and  the  American  National  Standards 
Institute.  New  York,  New  York. 

Exception:  For  existing  elevators.  Phase  11 
emergency  in-car  operation  shall  not  be 
required. 

7.  Fire  Partitions. 

(a)  Fire  partitions  for  new  ATCTs  shall  be 
noncombustible  and  have  the  minimum  fire 
resistance  rating  prescribed  by  section  f.l.(b) 
for  the  type  of  construction. 

Exception:  Existing  partitions  may  be  of 
combustible  construction  provided  the  ATCT 
meets  the  other  criteria  established  in  this 
standard  (e.g.,  fire  resistance  rated 
protectives.  fire  detection  and  alarm 
systems). 

(b)  All  fire  partitions  must  extend  from  the 
floor  slab  to  the  bottom  of  the  slab  above  or 
shall  connect  with  ceiling  construction 
having  a  fire  resistance  rating  of  not  less  than 
that  required  for  the  fire  partition  walls. 

(c)  All  opening  protectives  (e.g.,  doors, 
windows)  in  fire  partitions  shall  have  the 
minimum  fire  resistance  rating  as  set  forth  in 
section  f.9. 

(d)  Penetrations  through  assemblies  shall 
comply  with  section  f  ll.(b). 

8.  Floor/Ceiling  and  Roof/Ceiling 
Assemblies. 

(a)  All  floor  openings  connecting  two  or 
more  stories  shall  be  protected  by  a  vertical 
shaft  enclosure  that  complies  with  section 

rs. 

(b)  All  penetrations  of  a  (loor/ceiling 
assembly  shall  be  protected  by  a  shaft 
enclosure  that  complies  with  section  f.5. 

Exception:  A  shaft  enclosure  shall  not  be 
required  where  cables,  cable  trays,  conduits, 
tubes,  or  pipes  penetrate  a  floor  assembly  and 
are  protected  with  an  approved  through - 
penetration  protection  system  tested  in 
accordance  with  ASTM  E814.  The  system 
shall  have  an  "F"  rating  and  a  "T"  rating  of 
not  less  than  1  hour,  but  not  less  than  the 
required  fire  resistance  rating  of  the  assembly 
being  penetrated. 

Exception:  Hatch  openings  at  the  top  of  the 
shaft  are  permitted  when  a  1.5  hour  fire  rated 
assembly  is  provided  at  the  hatch  opening  or 
when  a  protected  endosun  around  the  shaft 
op>ening  is  a  1.5  hour  fire  rated  assembly. 


(c)  All  roof/ceiling  assembly  penetrations 
shall  be  protected  in  accordance  with  section 
f.l.(b). 

9.  Fire  Door  Assemblies. 

(a)  Fire  door  assemblies  shall  provide  a  fire 
rasistance  rating  in  accordance  with  the 
fallowing  table: 


Type  of  assembly 

Re- 
quired 
assem- 
bly rat- 
ing 
(hours) 

Mini- 
mom 
open- 
ing 
protec- 
tion 

R 

Fii 
Fii 

re  separation  assemblies 
having  a  fire  resistance 
rating  greater  than  one 
trour  

4 
3 
2 

1 

1 

1 

1 

3 
3 

•1 

re     separation     assenv 
t>lies: 

Shaft  and  exit  enclosure 
walls 

Other  fire  separation  as- 
semblies   

Va 

e  partitions: 

Exit  access  corridor  en- 
closure wall 

^A 

Other  fire  partitions  

(b)  Operation.  Fire  doors  shall  be  self- 
closing  and  latching.  Stairwell  doors  may  be 
held  open  by  approved  devices  that  will  meet 
all  of  the  following  requirements: 

(1)  The  device  shall  release  the  door  and 
the  door  shall  automatically  close  and  latf;h 
if  the  ATCT  fire  alarm  is  operated. 

(2)  The  fire  door  shall  be  provided  with 
appropriate  hardware  so  that  it  can  be 
instantly  reopened  manually  by  some  simple 
and  readily  obvious  operation  (e.g.,  panic 
hardware,  door  knob). 

10.  Fire  Dampers.  Fire  dampers  shall  be 
installed  in  accordance  with  the  applicable 
provisions  of  NFPA  90A,  Standard  for  the 
Installation  of  Air  Conditioning  and 
Ventilating  Systems. 

11.  Firestopping  and  Draftstopping. 

(b)  Firestops  or  draftstops  shall  be  provided 
as  specified  herein  in  all  walls,  partitions, 
and  other  concealed  spaces  or  openings, 
horizontal  and  vertical,  to  prevent  the  ft^ 
passage  of  flame  and  the  products  of 
combustion  and  shall  be  sufficient  to 
maintain  the  fire  resistance  rating  of  the  wall, 
partition,  or  floor  pierced. 

(b)  Wall  and  floor  openings  penetrated  by 
materials  (eg.,  telephone  and  communication 
cables)  where  the  materials  are  required  to  be 
fn?(juently  changed,  added,  etc.,  may  be 
firestopped  using  mineral  wool,  firestop 
pillows,  or  other  fire  resistive  material. 

(c)  Firestops  shall  be  provided  in  any 
concealed  space  where  there  is  the  potential 
for  fire,  heat,  or  smoke  passage,  other  than  a 
properly  enclosed  service  shaft,  pass,  or 
chase. 

(d)  Firestopping  shall  consist  of  approved 
noncombustible  materials  securely  fastened 
in  place.  In  open  spaces  of  wood  firaraing, 
firestops  may  be  of  appivr/ed  noncombustible 
materials  or  of  two-inch  lumber  installed 
with  tight  ioints  or  the  equivalent 


(e)  The  integrity  of  all  firestopping  and 
draftstopping  materials  shall  be  continuously 
maintained. 

(f)  Firestopping  shall  be  installed  in  the 
locations  specified  In  section  f.ll.(a). 
Including: 

(1)  concealed  wall  spaces; 

(2)  connecbons  between  horizontal  and 
vertical  spaces; 

(3)  concealed  spaces  between  stairway 
stringers  at  the  top  and  bottom  of  the  run; 
and 

(4)  ceilings  and  floor  openings. 

(g)  Draftstopping  shall  be  installed  In 
ATCTs  of  Types  ID  and  IV  construction  in 
locations  specified  below: 

(1)  Floors.  Where  ceilings  are  suspended 
below  solid  wood  joists  at  suspended  or 
attached  directly  to  the  bottom  of  open-^veb 
wood  floor  trusses,  the  space  between  the 
ceiling  and  the  floor  above  shall  be  divided 
by  draftstopping  Installed  so  that  horizontal 
areas  do  not  exceed  1,000  square  feet. 

(2)  Draftstopping  materials  shall  notiw  less 
than  half-inch  gypsum  board.  ^Vinch 
plywood  or  other  approved  materials 
adequately  supported. 

(3)  Concealed  roof  spaces  shall  be  provided 
with  draftstopping  such  that  no  horizontal 
area  exceeds  3,000  square  feet. 

Exception:  I>raftstopping  is  not  required  in 
a  concealed  space  when  ATCTs  are  equipped 
throughout  with  an  automatic  sprinkler 
system,  provided  that  automatic  sprinklers 
are  also  installed  in  combustible  concealed 
spaces. 

12.  Hazardous  Areas.  Rooms  or  Areas 
designated  as  hazardous  anas  shall  be 
separated  from  the  remainder  of  the  ATCT  by 
fire  separation  assemblies  as  follows: 

(a)  Boiler  and  furnace  rooms.  Boiler  and 
furnace  rooms  shall  be  seperated  l^  1-hour 
fire  resistance  rated  construction  or  provided 
with  an  automatic  fire  suppression  system. 

(b)  Storage  rooms. 

(1)  Storage  rooms  greater  than  50  square 
feet  in  area  shall  be  separated  by  1-hour  fire 
resistance  rated  construction. 

12)  Storage  rooms  greater  than  100  square 
feet  in  area  shall  be  separated  by  2-hour  fire 
resistance  rated  construction. 

(c)  Engine  generator  rooms  shall  be 
separated  from  the  remainder  of  the  ATCT  by 
2-hour  fire  resistance  rated  construction. 

(d)  Other  Electrical  Equipment  Rooms. 
Other  electrical  equipment  rooms  shall  be 
separated  by  1  hour  fire  resistance  rated 
construction  or  provided  with  an  automatic 
fire  suppression  system. 

13.  Connections  to  Base  Buildings. 

(a)  The  base  building  shall  be  separated 
from  the  ATCT  by  a  fire  separation  assembly 
with  a  minimum  fire  resistance  rating 
equivalent  to  the  rating  required  of  the  stair 
shaft. 

(b)  The  exit  stairway  of  an  ATCT  which  is 
directly  connected  to  a  base  building,  or  is 
connected  to  a  base  building  by  a  link,  shall 
be  a  smokeproof  encloeure  or  pressurized  io 
accordance  with  this  standard. 

(c)  ATCTs  surrounded  by  a  base  building 
shall  have  the  fbllo%nng: 

A.  At  least  one  smokeproof  or  pressurized 
stairway. 

B.  ATCT  stairways  that  dischaige  into  a 
base  building  at  the  level  of  exit  dischaige 
with  these  considerations: 
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(a)  Means  of  Egresa  oo  the  )«vel  of  exit 
discharge  shaii  be  free  and  unobstructed  to 

the  exterior  of  the  building. 

(b)  Entire  level  of  exist  discharge  is 
provided  with  automatic  sprinkler 
protection,  and  any  nonsprinklered  areas  are 
separated  by  fire  rated  construction 
equivalent  to  the  rating  required  for  the  slair 
shaft. 

(i )  Smoke  detectors  shall  be  provided  in  all 
hazardous  areas  of  the  base  building  not 
separated  by  fire  rated  construction 
equivalent  to  the  rating  required  for  the 
stairway. 

(d)  Smoke  detectors  shall  be  provided  on 
the  bese  building  side  of  openings  between 
the  ATCT  and  the  base  building. 

C  Where  the  ATCT  exist  stairway  does  not 
discharge  onto  the  level  of  exit  discharge  of 
the  base  building  (as  Id  an  ATCT  on  top  of 
a  terminal)  safe  and  continuous  passageways, 
aisles,  or  corridors  leading  directlv  to  base 
building  exlu  shall  be  maintained  and  so 
arranged  as  to  provide  convenient  access  for 
each  occupant  to  at  least  two  exists  by 
separate  ways  of  travel,  except  as  a  single  exit 
or  limited  dead  ends  are  permitted  by  other 
pro\isions  of  ^is  standard. 

g.  Interior  Finishes 

1.  Interior  Finish  and  Trim. 

(a)  All  materials  used  for  interior  finish 
and  trim  shall  be  classified  in  accordance 
with  ASTM  E84.  The  classifications  of 
interior  finishes  referred  to  In  this  section 
correspond  to  flame  spread  ratings  on  the 
flame  spnad  test  scale  determined  by  ASTM 
E84  as  follows:  Class  A  flame  spread.  0-25; 

Class  B  flame  spread.  26-75;  Class  C  flame 
spread,  76-200. 

(1)  Po«n  plastics  shall  not  be  Installed  as 
interior  trim  or  flnish. 

(2)  Interior  wail  and  ceiling  finish 
materials  that  have  a  smoke^eveloped  rating 
greater  than  450  when  tested  in  accordance 
with  ASTM  BS4  aball  not  be  permitted. 

(b)  All  materials  used  inside  an  exit 
stairway  shall  have  fire  hazard  ratings  of  not 
more  than  25  for  flame  spread  and  not  more 
than  50  for  smoke  development. 

(c)  Other  than  in  sprinkiered  ATCTs,  all 
materials  used  for  interioi-  flnish  shall  have 
fire  hazard  ratings  of  not  more  than  25  for 
flame  spread  and  ix>t  more  than  450  for 
smoke  development  and  fuel  contribution 
(Class  A). 

Exraptkui:  Carpeting  ntay  be  used  asi  wall 
covering  in  non-sprinkiered  areas  provided 
the  carpet  type  meets  the  requirenaents  of  the 
8x12x8  h  room/corner  fire  test  procedure 
described  in  NFPA  101,  Section  A-6-5.2.3 
(1991  edition). 

(d)  In  sprinkJered  ATCTs,  all  materials 
used  for  interior  finish  in  enclosed  rooms 
and  spaces  and  in  means  of  egress  shall  have 
fire  hazard  ratings  of  not  more  than  75  for 
flame  spread  and  not  more  than  450  for 
smoke  development. 

Excqitioa:  Carpeting  with  a  Class  A  flame 
spread  classification  may  be  used  as  wall 
covering  provided  it  is  used  only  in  rooms 
protected  by  an  approved  automatic  fire 
suppression  system. 

(e)  Baseboards,  chair  rails,  moldings,  trim 
around  openings  and  other  interior  trim,  not 


in  excess  of  10  percent  of  the  aggr»?gafe  wall 
and  ceiling  areas  of  any  room  or  space,  shall 
be  of  Class  A,  B.  or  C  materials. 

dl  Paint,  veneer,  and  other  thin  final 
finishing  materials  not  over  0.035-lnch  thick 
and  applied  directly  to  a  noncombustible 
l»se  are  permitted  and  may  be  used  provided 
that  such  materials  do  not  significantly 
increase  the  fire  hazard  ratings  of  the  base 
material  involved. 

(g)  Fire  retardant  paints.  Fire  retardant 
paints  or  solutions  shall  be  m-applled  as 
necessary  to  maintain  the  required  flame 
retardant  properiles. 

2  Interior  Floor  Finish. 

(a)  Finished  floors  or  floor  covering 
materials  of  a  traditional  type,  such  as  wood, 
vinyl,  linoleum,  terrazzo,  and  other  resilient' 
floor  covering  materials,  are  exempt  from  the 
requirements  of  this  section.  Floor  coverings 
judged  by  the  authority  having  jurisdiction  to 
represent  an  unusual  hazard,  such  as  carpet, 
shall  meet  the  requirements  of  this  section. 

(b)  Interior  floor  finish  in  means  of  egrass 
shall  be  of  not  less  than  Qass  B  materials  in 
accordance  with  ASTM  E648.  Class  B 
corresponds  to  a  critical  radiant  flux  of  0.22 
watts/cm^  as  defined  in  ASTM  E648.  In  all 
other  areas  the  interior  floor  finish  shall 
comply  with  the  Department  of  Commerce 
FF-1  "pill  test"  (CPSC  16  CFR  1630). 

(c)  The  requirement  for  rooms  or  enclosed 
.tpeces  Is  baaed  on  the  condition  that  the 
areas  have  partitions  which  extend  from  the 
floor  to  the  ceiling.  Where  partitions  do  not 
satisfy  this  criterion,  the  room  or  space  is 
(xmsidered  part  of  the  corridor. 

3.  Furnishings  and  Decorations. 

(a)  No  furnishings,  decorations,  or  other 
objects  shall  be  so  placed  as  to  obstruct  exits, 
acces.-*  tha«to,  egress  therefrom,  or  visibility 
thereof. 

(b)  No  furnishings  or  decorations  of  an 
explosive  or  highly  flammable  character  shall 
be  used  In  any  occupiency. 

h.  ATCT  Console  Construction 

Consoles  In  the  ATtTT  which  are  not 
f.onslructed  entirely  of  noncwnbustible 
materials  shall  comply  with  Nationa) 
Electrical  Manufacturers  Association 
Standard  LD3,  which  incorporates  a  "Radiant 
Heat  ResisUnce"  test  which  measures  the 
ability  of  the  surfece  of  high  pressure 
decorative  laminate  to  resist  spot  damage 
when  subjected  to  a  radiant  heat  source. 

J  Electrical  Requirements 

All  electrical  wiring  and  equipment  shall 
comply  with  the  NaUoaal  Electrical  Code. 
NFPA  70. 1993,  National  Fire  Protection 
Association.  Quincy,  Massachusetts. 

/  M'^ans  of  Egress 

1.  General.  Every  ATCT  ^hal!  be  provided 
with  exits  of  kinds,  number,  location, 
protective  features,  and  capacity  appropriate 
to  the  individual  building  or  structure,  with 
due  regard  to  the  unique  character  of  ATCTTs, 
the  number  of  persons  exposed,  the  fire 
protection  available,  and  the  height  and  type 
of  construction  of  the  building  or  slruclure, 
to  afford  all  occupants  ronvpnienf  facilities 
for  escape. 

2.  Occupancy  and  Use  Requirements. 
(a)  ATCT  structures  are  ocrupted  by 

personnel  and  contain  equipment  and 


supplies  necessary  for  aircraft  control 
operations.  ATCTs  are  designed  to  provide 
360°  visibility  from  the  cab  level. 

(b)  ATCTs  may  not  be  used  for  living  or 
sleeping  purposes. 

(c)  ATCTs  may  be  occupied  above  the  lev«| 
of  exit  discharge  by  only  able-bodied 
persons. 

(d)  No  combustible  materials  shall  be 
located  in.  under,  or  within  the  immediate 
vicinity  of  the  ATCT  except  necessary 
furniture  and  equipment. 

(e)  High  hazard  contents  shall  not  be 
permitted  in  the  ATCT  or  the  immediate 
vicinity  thereof 

(f)  ATCT  exits  shall  be  so  arranged  and 
maintained  as  to  provide  free  and 
unobstructed  egress  from  all  parts  of  the 
building  or  structure  at  all  tiroes  when  it  is 
occupied.  No  locks  or  fastening  which 
prevents  unimpeded  escape  from  the  Inside 
of  any  building  shall  be  Installed. 
3.  General  Limitations 

(a)  Permi.ssible  Means  of  Egress 
components.  Means  of  egress  shall  consist 
only  of  the  approved  components  as 
described  in  this  section.  Means  of  egress 
shall  be  constructed  as  componenu  of  the 
building  or  shall  be  permanently  affixed 
thereta 

(b)  Headroom  .Means  of  egress  shall  be  s-j 
designed  and  maintained  as  to  prrrvide 
adequate  headroom,  but  in  no  case  shall  th<» 
ceiling  height  be  less  than  7  feet  6  Inches  nor 
any  projection  from  the  ceiling  be  less  than 
6  feet  8  inches  from  the  floor. 

Exception:  In  existing  ATCTs  where  the 
headroom  is  less  than  that  required  In  this 
section,  signs  readi.ig  "Low  Qearance"  shall 
be  placed  on  both  sides  of  the  obstruction. 

(cl  Changes  in  elevation.  Where  changes  in 
elevation  exceed  21  inches  In  a  means  of 
egress,  the  diOerence  In  elevatioo  shall  be 
negotiated  by  stairs  or  ramps. 

(d)  Means  of  egress  walking  surfaces  shall 
provide  sufficient  friction  to  prevent  slipping 
under  normal  conditions. 

4.  Types  and  Location  of  Means  of  Egress 

(a)  Access  to  means  of  egress. 

(1)  Means  of  egress  shall  be  so  located  and 
exit  access  shall  be  so  arranged  that  exlu  are 
readily  discernible  and  unobstructed  at  all 
times. 

(2)  In  no  case  shall  access  to  an  exit  lie 
through  a  bathroom,  or  other  room  subject  to 
locking,  except  where  the  exit  Is  required  to 
serve  only  the  room  subject  to  locking. 

(3)  Exit  access  shall  be  so  arranged  that  .t 
will  not  be  necessary  to  travel  toward  any 
area  of  hazardous  occupancy  m  order  to 
reach  the  nearest  exit,  unless  the  path  of 
travel  is  effectively  shielded  from  the  high 
hazard  location  by  suitable  partitions  or  oibci 
physical  barriers. 

(b)  Discharge  from  exits. 

(1)  All  exit  discharges  shall  empty  directly 
to  the  street,  or  to  a  yard,  court,  or  other  optn 
space  that  gives  safe  access  to  a  public  way. 
The  streets  to  which  the  exits  discharge  shall 
be  of  width  adequate  to  accommodate  all 
persons  leaving  the  building,  Yaitia,  courts, 
or  other  open  spaces  to  which  exits  dischan^ 
shall  also  be  of  adequate  width  and  size  to 
provide  all  persons  leaving  the  building  with 
ready  access  to  the  street. 
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(2)  The  exit  discharge  shall  be  so  arranged 
as  to  make  clear  the  direction  of  egress  to  the 
public  way. 

(c)  Exterior  ways  of  exit  access. 

(1)  Access  to  an  exit  may  be  by  means  of 
any  exterior  balcony,  porch,  gallery,  or  roof 
that  conforms  to  the  requirements  of  this 
standard. 

(2)  Exterior  ways  of  exit  access  shall  have 
smooth,  solid  floors,  substantially  level,  and 
shall  have  guards  on  the  unenclosed  sides. 

(3)  Where  accumulation  of  snow  or  ice  is 
likely  because  of  the  climate,  the  exterior 
way  of  exit  access  shall  be  maintained  so  that 
these  accumulations  of  snow  and  ice  will  be 
regularly  removed. 

(4)  A  permanent,  direct  path  of  travel  shall 
be  maintained  over  the  required  exterior  way 
of  exit  access.  There  shall  be  no  obstruction 
by  railings,  barriers,  or  gates  that  divide  the 
open  space  into  sections. 

(.■j)  An  exterior  way  of  exit  access,  such  as 
a  courtyard,  balcony,  bridge,  or  porch  shall 
be  so  arranged  that  there  are  no  dead  ends 
in  excess  of  20  feet. 

(6)  Any  gallery,  balcony,  bridge,  porch,  or 
other  exterior  exit  access  that  projects  beyond 
the  outside  wall  of  the  building  shall  comply 
with  the  requirements  of  this  section  (j.4.(c)) 
as  to  width  and  arrangement. 

5.  Occupant  Load 

(a)  ATCTs  may  have  an  occupant  load  of 
20  persons  per  floor  and  not  more  than  80 
persons  total  provided  that  the  type  of  ATCT 
construction  is  Typ>e  I,  II.  Ill,  or  IV. 

(b)  The  occupant  load  shall  be  the 
maximum  number  of  p)ersons  that  may  be  m 
the  space  at  any  time. 

(c)  Where  exits  serve  more  than  one  floor. 
only  the  occupant  load  of  each  floor 
considered  individually  need  be  used  in 
computing  the  capacity  of  the  exits  at  the 
floor,  provided  that  exit  capacity  shall  not  be 
decreased  in  the  direction  of  exit  travel. 

6.  Width  and  Capacity  of  Means  of  Egress 

(a)  The  capacity  of  the  means  of  egress  for 
any  floor,  balcony,  tier,  or  other  occupied 
space  shall  be  sufTicient  for  the  occupant 
load  thereof. 

(b)  The  minimum  exit  width  shall  not  be 
less  than  28  inches  for  existing  ATCTs  and 
not  less  than  36  inches  for  new  ATCTs. 

(c)  Exit  width  shall  be  measured  in  the 
clear  at  the  narrowest  point  of  the  means  of 
egress. 

(d)  A  door  during  its  swing  shall  not 
reduce  the  width  of  the  means  of  egress  to 
one-half  of  the  required  exit  width. 

(e)  When  fully  open,  a  door  shall  not 
project  more  than  7  inches  into  the  required 
width  of  an  aisle,  corridor,  passageway,  or 
landing. 

(f)  Where  a  single  way  of  exit  access  leads 
to  an  exit,  its  capacity  in  terms  of  width  shall 
be  at  least  equal  to  the  required  capacity  of 
the  exit  to  which  it  leads.  Where  more  than 
one  way  of  exit  access  leads  to  an  exit,  each 
shall  have  a  width  adequate  for  the  number 
of  ptersons  it  must  accommodate. 

(g)  Means  of  egress  shall  be  measured  in 
inches  per  person.  The  ATCT  egress  capacity 
shall  be  0.3  inch  per  person  for  stairways  and 
0.2  inch  per  person  for  level  components. 

(1)  Level  Egress  Components,  (including 
Qass  A  Ramps).  If  an  entry  doorway  has  28 


inches  clear  width,  a  discharge  doorway  has 
28  inches  clear  width,  and  a  stairway  is  30 
inches  wide,  the  egress  capacity  would  be 
100  persons,  or  the  smallest  of  the  thr«e 
capacities. 
Example: 

28  in./0.2  3  140  persons  for  the  entry 

doorway 
28  in./0.2  9  140  persons  for  the  dischai^e 

doorway 
30  in./0.3  3  100  persons  for  the  stairway 

(2)  Inclined  Egress  Components  (including 
Class  B  Ramps).  For  Class  B  ramps  used  for 
ascent,  the  width  per  person  shall  be 
increased  by  10  percent  beyond  what  is 
required  far  Class  A  ramps.  Widths  for  Class 
B  ramps  used  for  descent  shall  be  calculated 
the  same  as  f  jr  Class  A  ramps. 

(h)  A  ranap  ■=-.o-!  be  designated  as  Cla.ss  A 
or  Class  B  based  on  the  following  table: 


Minimum  width  

Maximum  slope 
Maximum  height  be- 
tween lafHjings. 


Class  A 


44  inches 
1  in  10  .... 
12  feet  .... 


Class  B 


30  inches. 
1  in  8. 
12  feet. 


7.  Number  of  Exits 

(a)  A  single  means  of  egress  from  an  ATCT 
is  permitted  where: 

(1)  the  exit  is  protected  by  a  smokeproof 
enclosure  as  set  forth  in  section  j.l3.  or  a 
pressurized  enclosure  as  set  forth  in  section 
j.l3.(d). 

(2)  An  automatic  fire  detection  and  alarm 
system  is  provided. 

(3)  ATCTs  are  not  used  for  living  or 
sleeping  porposes. 

(4)  .^TCTs  are  occupied  by  only  able- 
bodied  persons. 

(5)  No  combustible  materi;ils  are  located  in. 
under,  or  Id  the  immediate  vicinity  of  the 
ATCT  except  necessary  furr.ituro  and 
equipment. 

(fi)  The  tcwer  is  subjet:!  to  occupancy  by 
no  more  then  20  persons  per  floor  and  not 
more  than  80  persons  total. 

(7)  (ithe?  requirements  and  exreptions 
specified  in  this  standard  for  e.xisting  ATCTs 
are  satisried. 

(b)  base  buildings  shall  have  as  a  minimum 
two  exits  remote  from  each  other  so  arranged 
as  to  mir.unize  the  possibility  that  both  may 
be  blocked  by  any  one  fire  or  other 
emergency  condition. 

Exception:  A  single  means  of  egress  is 
permissible  for  those  base  buildings 
consisting  ©fa  single  story,  above  ground  and 
having  less  than  350  square  feet  gross  floor 
area,  and  vuhere  all  other  requirements  of  this 
standard  are  met. 

(c)  Neither  elevators  nor  ladders  are 
acceptable  as  an  approved  exit  component  or 
a  means  of  egress  from  an  ATCT  facility. 

Exception:  Ladders  may  be  used  for  access 
to  or  egress  from  normally  unoccupied  roof 
areas. 

8.  Exit  Access  Passageways  and  Corridors 

(a)  Every  corridor  shall  be  not  less  than  44 
inches  in  width. 

Exceptiob:  Exit  access  passageways  and 
corridors  ia  existing  ATCTs  shall  be  no  less 
than  28  inches  provided  they  meet  the  other 


criteria  established  in  this  standard  (eg.,  fire 
resistance  rated  protectives.  fire  detection 
and  alarm  systems). 

(b)  .^isles  shall  not  be  less  than  28  inches 
in  v.'idth 

9.  Means  of  Eg.TJss  Doorv.ays 

(a)  Every  door  which  is  required  to  ser\e 
as  an  exit  shall  be  so  designed  and 
constrvitted  that  the  way  of  exit  travel  is 
obvious  and  direct.  Windows  that,  because  of 
their  physical  configuration  or  design  and  the 
materials  used  in  their  construction,  could  be 
mistaken  for  doors  shall  be  made  inaccessible 
to  the  occupants  by  barriers  cr  railings. 

(b)  Any  door  in  a  means  of  egress  shall  be 
of  the  side-hinged,  or  pivoted-swinging  type. 
The  door  shall  be  so  designed  and  installed 
that  it  is  capable  of  swinging  from  any 
position  to  the  full  use  of  the  opening  la 
which  it  is  installed.  Doors  shall  swing  in  the 
direction  of  exit  travel  where  serving  a  room 
or  area  with  an  occupant  load  of  50  or  more, 
where  used  in  an  exit  enclosure,  and  where 
seri'ing  a  high  hazard  area. 

Exception:  Horizontal  sliding  doors  may  be 
used  in  means  of  egress  provided  they 
comply  with  the  criteria  established  in  NFPA 
101— Life  Safety  Code  Section  5-2.1.14. 

Exception:  Revolving  doors  may  be  used  in 
means  of  egress  provided  they  comply  with 
NFPA  101— Life  Safety  Code  Section  5- 
2.1.10. 

(c)  Every  required  exit  doorway  shall  be  of 
a  size  to  permit  the  installation  of  a  door  not 
less  than  36  inches  in  width. 

(d)  Exit  doors  shall  be  capable  of  opening 
at  least  90  degrees  and  shall  be  mounted  so 
as  to  provide  a  clear  width  of  exit  not  less 
than  28  inches. 

(e)  A  means  of  egress  door  shall  be  so 
arranged  as  to  be  readily  opened  from  the 
side  from  which  egress  is  to  be  effected  at  all 
times  when  the  building  is  occupied.  No  lock 
or  fastening  to  prevent  free  escape  from  the 
inside  of  an  ATCT  facility  shall  be  installed. 

(f)  Doors  shall  latch  upon  closing  except 
that  a  latch  or  other  fastening  device  on  a 
door  shall  be  provided  with  a  knob,  handle, 
panic  bar.  or  other  simple  type  of  releasing 
device. 

(g)  Doors  required  to  be  fire  rated  shall  be 
marked  by  the  manufacturer  with  a  label 
indicating  the  fire  resistive  rating  of  the  door 
and  the  approved  testing  laboratory.  Door 
hardware  shall  be  labeled  appropriately. 

(h)  Automatic  or  self-closing  doors  shall 
operate  so  that  in  the  event  that  the  fire  alarm 
is  activated  either  manually  or  automatically, 
the  "hold  open  device"  automatically 
releases  and  the  door  automatically  closes 
and  latches. 

(i)  All  doors  shall  be  equipped  with 
hardware  which  can  be  instantly  reopened 
manually  by  some  simple  type  of  releasing 
device. 

10.  Stairways 

(a)  ATCT  stairways  serving  an  occupant 
load  of  more  than  50  shall  be  not  less  than 
44  inches  in  width.  Stairways  serving  an 
occupant  load  of  50  or  less  may  be  36  inches 
wide.  Handrails  may  project  &t>m  each  side 
of  a  stairway  at  a  distance  of  3Vt  inches  into 
the  required  width.  A  stringer  may  project 
inside  the  measured  width  not  more  than  IVi 
inches. 
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Exception:  The  width  of  a  stairway  may  be 
28  inches  in  existing  ATCTs  provided  the 
ATCT  meets  the  other  criteria  established  in 
this  standard  (e.g..  fire  resistance  rated 
protectives,  fire  detection  and  alarm 
systems). 

(b)  Circular  stairways  are  prohibited  except 
in  ATCT  cabs  where  the  circular  stamvay 
serves  an  occupant  load  of  10  or  less  and  ttie 
minimum  width  of  run  is  not  less  than  5 
inches  and  the  rise  is  not  more  than  9  Inches 

Exception:  The  run  of  steps  Crom  thp  cab 
for  existing  ATCTs  may  be  less  than  5  inches 
(when  measured  1 2  inches  from  the  center 
column)  provided  the  ATCT  meets  the  other 
criteria  established  in  this  standard  (e.g.,  fir»s 
resistance  rated  protectives,  fire  detertion 
and  alarm  systems). 

(c)  The  maximum  riser  height  of  every  step 
in  an  existing  ATCT  stairway  shall  not 
exceed  7»/j  inches  and  the  minimum  run 
(tread  depth]  shall  not  be  less  than  10  inches. 
For  stairways  constructed  af^er  the  effective 
date  of  this  standard,  the  stair  rise  shall  not 
be  less  than  4  inches  and  shall  not  exceed  7 
inches  and  the  minimim]  run  shall  be  1 1 

,    inches. 

Exception  No.  1 :  Stairways  serving  an 
occupant  load  of  less  than  io  and  stairways 
to  roofs  may  be  constructed  with  en  &-inch 
maximum  rise  and  9-inch  minimum  run. 

Exception  No.  2:  Circular  stairways  as 
permitted  by  section  j.lO.(b)  are  excluded 
from  this  requirement. 

Exception  No.  3;  The  rise  of  steps  from  the 
cab  for  existing  ATCTs  may  be  greater  than 
7'/^  inches  and  the  run  in  existing  ATCTs 
may  be  greater  than  10  inches  (when 
measured  12  inches  from  the  center  column) 
provided  the  ATCT  meets  the  other  criterta 
established  in  this  standard  (e.g.,  fire 
resistance  rated  protectives,  fire  detection 
and  alarm  systems). 

(d)  The  least  dimension  of  a  stair  landing 
shall  not  be  less  than  the  required  width  of 
the  stairway  (36  inches  for  new  ATCTs  and 
28  inches  for  existing  ATCTs),  except  that  the 
landing  dimension  in  the  direction  of  egress 
travel  need  not  exceed  4  feet  where  the  travel 
from  one  stair  flight  to  the  next  stair  fliRhf 

is  a  straight  run. 

(e)  There  shall  be  not  more  than  12  feet 
vertically  between  landings. 

Exception:  IMstances  between  landings  In 
existing  ATCTs  serving  an  occupant  load  of 
10  or  less  may  be  more  than  12  feet  provided 
the  ATCT  meets  the  other  criteria  established 
in  this  standard  (e.g.,  fire  resistance  rated 
protectives,  fire  detection  and  alarm 
systems). 

(f)  Exit  stairs  that  continue  beyond  the 
floor  of  discharge  shall  be  interrupted  at  the 
floor  of  discharge  by  partitions,  doors,  or 
other  effective  means. 

1 1 .  Guards 

(a)  Means  of  egress  such  as  stairs  or 
landings  that  are  more  than  30  inches  above 
the  floor  or  the  grade  below  shall  be  provided 
with  guards  at  least  42  inches  high  to  prevent 
falls  over  the  open  side. 

Exception:  Existing  handrails  meeting  the 
requirements  of  section  j.l2  below  shall  be 
permitted  to  serve  as  guards. 


(b)  Guards  shall  hove  a  pattern  such  that 
n  sphere  4  inches  in  diamet-r  cannot  pass 
through  the  opening. 

Exception:  Guards  in  exiling  ATCTs  may 
h^ve  an  approved  intermediate  rail 
12.  Handrails 

(a)  Handrails  shall  continue  for  the  full 
length  of  each  flight  of  stairs.  At  turns  of 
stairs,  inside  handrails  shall  be  continuous 
ti'tween  flighu  and  landings. 

Exception:  On  exisUng  stairs,  the  handrails 
aiv  not  required  to  be  continuous  between 
fbghts  of  stairs  at  landings  provided  the 
ATCT  meets  the  other  criteria  established  in 
this  standard  (e.g..  fire  resistance  rated 
protectives,  fire  detection  and  alarm 
systems). 

fb)  Handrails  on  stairs  shall  not  be  less 
than  34  inches  nor  more  than  38  inches 
above  the  surface  of  the  tread. 

Exception  No.  1:  Handrails  that  form  part 
of  a  guard  shall  be  permitted  to  have  a 
maximum  height  of  42  inches  shove  the 
surface  of  the  tread  provided  l.he  ATCT  meets 
the  other  criteria  established  in  this  stajidard 
(e.g..  fire  resistance  rated  protectives.  fire 
detection  and  alarm  systems). 

Exception  No.  2:  Handrails  in  existing 
ATCTs  shall  not  be  less  than  30  inches  above 
the  surface  of  the  tread. 

Exception  No.  3:  Additional  handrails, 
beyond  those  required  in  this  standard,  are 
penr.itted  at  heights  other  than  those 
stipuiaied  provided  the  ATCT  meets  the 
other  criteria  established  in  this  standard 
(e.g.,  fire  resistance  rated  protettives,  fire 
detection  and  alarm  systems). 

(c)  Handrails  shall  not  proiett  more  than 
3 ''3  inches  into  the  required  passageway, 
eisle.  corridor,  stair,  or  ramp  width. 

(d)  The  clear  space  between  the  handrail 
end  the  adjacent  wall  or  sudpxe  shall  not  be 
1<!SS  than  1'/j  inches. 

1-1.  Smokeproof  EntlosuTHs 

(b)  a  smokeproof  enclosure  shall  consist  of 
a  continuous  stairway  enclosed  by  walls  of 
fire  resistive  cxinstruction.  The  top  of  the 
enclosure  shall  be  located  within  50  feel 
travel  distance  from  the  most  remote  point  of 
the  cab  for  existing  ATCTs  and  20  feet  travel 
distancre  from  the  most  remote  point  of  the 
cab  for  new  ATCTs. 

(b)  The  smokeproof  enclosure  shall  be 
designed  for  natural  or  mechanical 
ventilation  in  cxjmpliance  v^rith  NFPA  101— 
Life  Safety  Code. 

h.)  Every  ATCT  shall  have  at  least  one  exit 
which  shall  be  a  smokeproof  enclosure.  The 
enclosure  construction  meet  the 
requirements  of  section  f.5.(c)  of  this 
standard. 

Exception:  A  pressurized  stairway  system 
may  be  used  where  the  ATCT  is  prtjtected  by 
an  automatic  sprinkler  system  or  is  provided 
with  equivalent  levels  of  protection 
established  in  this  standard  (e.g.,  fire 
resistance  rated  protectives,  fire  detection 
and  alarm  systems). 

(d)  Pressurized  Stairway  Requirements. 
Smokeproof  enclosures  by  stairway 
pressurization  shall  comply  with  the 
following: 

(1)  the  ATCT  meeu  the  other  criteria 
established  in  this  standard  (e.g.,  fire 


resistancre  rated  protectives,  fire  detet  fioa 
and  alarm  systems);  and 

(2)  the  exist  stairways  are  pressurized  to  a 
minimum  of  0.15  inch  of  wafer  column  and 
a  maximum  of  0.35  int  h  of  wafer  column  ia 
the  shaft  relative  to  the  building  mpasured 
with  all  .stairway  doors  closed  under 
maximum  ar.ririp.T.d  stack  pressures 
14.  Exit  Signs 

(a)  Exists  shall  be  marked  by  a  readily 
visible  sign.  Access  to  exists  shall  be  marked 
by  readily  visible  signs  in  all  cases  whert?  the 
exit  or  pathway  to  an  exit  is  not  immedial»-!y 
visible  to  the  occupants. 

(b)  Any  door,  passage,  or  stairway  whie;h 
is  neither  an  exit  nor  a  way  of  exit  access, 
and  which  is  so  located  or  arranged  as  to  be 
likely  to  be  mistaken  for  an  exit,  shall  be 
identified  by  a  sign  reading  "Not  an  Exit"  or 
similar  designation,  or  shall  be  identified  by 
a  sign  indicating  its  actual  character,  such  a^ 
"To  Basement."  ■"SlorercKim,"  "Linen 
Closet,"  or  the  like. 

(c)  Every  required  sign  designating  nr.  pti! 
or  way  of  exit  acxess  shall  be  so  located  and 
of  such  size,  color,  and  design  as  to  be 
readily  visible.  No  decorations,  furnishings, 
or  equipment  which  impair  visibility  of  an 
exit  sign  shall  be  permitted,  nor  shall  there 
be  any  brightly  illuminated  sign  (for  other 
than  exit  purposes),  display,  or  object  in  or 
near  the  line  of  vision  to  the  required  fxil 
sign  of  such  a  charat.ter  as  to  so  detract 
attention  from  the  exit  sign  that  it  may  not 
be  noticed. 

(d)  Lettering  of  exit  signs  shall  be  at  least 
6  inches  high  with  the  principal  strokes  of 
letters  not  less  th.in  thnn-fcjurths  of  an  ir>»  h 
wide, 

(e)  A  sign  reading  "Exit,"  or  similar 
designation,  with  an  arrow  indicating  the 
directions,  shall  be  placed  in  every  location 
where  the  direr  fion(s)  of  travel  to  reach  the 
nearest  exit  is  not  immediately  apparent 

(f)  Every  exit  sign  shall  be  suitably 
illuminated  by  a  reliable  light  source  of  not 
less  than  5  foot-cand.'es,  either  iaternaliy  or 
externally,  on  the  illuminated  surface 

Exception:  Approved  internally 
illuminated  signs  which  evenly  illuminufe 
letters  shall  have  a  minimu.Ti  luminance  of 
0.06  foot  lainbert 

15.  Ilium malion  of  Means  of  Egress 

(a)  An  emei^ncy  lighting  system  for 
means  of  egress  shall  be  provided  for  every 
ATCT  facility. 

(b)  In  the  absence  of  an  emergency  lightlnR 
system  consisting  of  a  prime  mover-operated 
electric  generator,  electric  battery-operated 
emergency  lights  shall  be  used  which  ctrmply 
fullv  with  the  National  Electrical  Code, 
NFPA  70 

(c)  Illumination  of  means  of  egress  shall  tte 
continuous  during  the  time  the  ATCT  is 
Of^rupied. 

(d)  The  floors  throughout  the  means  of 
egress  shall  have  an  illumination  of  not  less 
than  1  foctcandje. 

(e)  Any  required  illumination  shall  be 
arranged  so  that  failure  of  any  single  lighting 
unit  will  not  leave  any  area  in  total  darkness. 
16  Emergency  Power  Rsqulrements 

(a)  ATCTs  more  than  75  feet  high  shall 
have  stand-by  power  in  atrordanr.e  with 
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NFPA  70— National  Electrical  Code  and 
NFPA  110— Emergency  Standby  Power 
Systems,  Class  I.  Type  60  for  the  emergency 
lighting,  automatic  fire  alarm  system, 
electrical  fire  pump,  central  control  station, 
mechanical  equipment  for  smokeproof 
enclosures,  and  at  least  one  elevator  serving 
all  floors  except  the  cab  which  is  transferable 
to  any  elevator. 

(b)  ATCTs  less  than  75  feet  shall  have 
emergency  power  for  emergency  lighting, 
automatic  fire  alarm  systems,  and  mechanical 
equipment  for  smokeproof  enclosures. 

Exception:  In  existing  ATCTs,  emergency 
power  to  elevators  is  not  required  provided 
the  ATCT  meets  the  other  criteria  established 
in  this  standard  (e.g.,  fire  resistance  rated 
protectives,  fire  detection  and  alarm 
systems). 

17.  Fire  Escape  Ladders  and  Exterior  Stairs 

(a)  Fire  escape  ladders  and  exterior  stairs 
shall  not  constitute  any' of  the  required 
means  of  egress  in  ATCTs. 

(b)  Although  this  standard  contains 
provisions  for  fire  escape  ladders  and 
exterior  stairs  on  ATCTs.  it  does  not 
recommend  their  use  for  several  primary 
reasons: 

(1)  possible  icing  in  cold  conditions: 

(2)  fear  of  height  by  users; 

(3)  poor  condition  due  to  low  maintenance; 

(4)  lack  of  protection  from  smoke  and  fire; 

(5)  lack  of  appropriate  fall  protection;  and 

(6)  slow  descent  rate  of  users. 

(c)  Fire  Escape  Ladders. 

(1)  Fire  escape  ladders  shall  be  permitted 
to  be  used  only  under  the  following 
conditions: 

A.  the  ladders  comply  with  OSHA 
requirement  29  CFR  1910.27,  Fixed  Ladders: 
•  B.  to  provide  access  to  unoccupied  roof  or 
maintenance  areas;  and 

C.  To  provide  a  second  means  of  escape 
from  ATCTs  only  if  fire  conditions  nrevent 
the  use  of  the  primary  means  of  egress  or 
prevent  oth^r  less  dangerous  means  of  escape 
or  rescue. 

(d)  Fire  K -.<  .p^-  ExterioT  Stairs. 

(1  IFire  e^^:  dVJ  ^rtdirs  .shall  be  permitted  in 
existing  A TC"  :■.  l.:n  shall  not  constitute  more 
than  5(J  percen'  o'  ihe  required  exit  capacity. 

[2]  Fire  escapr  stairs  shall  provide  a 
continuous  .iuobstriitted.  safe  path  of  travti 
to  the  exit  disi.nd.-\jf  or  a  safe  area  of  refuse 

(3)  Fire  escaoe  stairs  ihall  also  conipiy 
witi:  theoiii'r  provisir.ns  of  1991  eciilion  of 
NFP.\  lOl^.itc  SiiicU  Code,  Chapt-r  5-.'. 3 
for  fire  R>.i  .ip^'  statrs. 

Exception:  Exi-Jting  noncomplyiir^  ftrc 
escapt:  stdi^^  in.'V  be  ccntitiued  to  be  i:sfii 
subj'-ctto  the  autiioritv  having  juri-idiciion. 

1^.  Opf;r.i!i^;s  ill  exit  enclosures  shiill  be 
ccnfme;*  to  tno^u  roix'ssary  for  ^ccv^a  to  th« 
cntlosufM  ff^rr!  Tom:al!y  occupied  spyr  -s 
and  for  egress  from  the  enclosure. 

k.  Fire  Profcriiiin 

1.  General.  Fire  detection,  alarm,  and 
suppression  equipment  including  deiec  tors.    - 
manual  and  automatic  alarms,  and  portable 
extinguishers  shall  be  provided  at  ATCT 
facilities. 

2.  Automatic  Fire  Detection  and  Alarm 
Systems.  In  even,'  ATCT,  automatic  fire 
detection  and  alarm  systems  shall  be 


provided  to  warn  occupants  of  the  existence 
of  fire. 

(a)  Fire  detection  and  alarm  systems.  Fire 
detection  «nd  alarm  systems  shall  be 
maintained  and  tested  in  accordance  with  the 
requirements  of  29  CFR  1910.164(c)  and 
NFPA  72. 

(b)  The  fire  alarm  control  panel  which 
indicates  the  existence  and  location  of  a  fire 
shall  be  installed  in  a  constantly  attended 
area  in  a  location  acceptable  to  the 
responding  fire  department,  typically  at  the 
ATCT  front  entrance. 

(c)  The  system  shall  be  fully  supervised  at 
all  times  in  accordance  with  the  following 
styles  of  wiring  per  NFPA  72: 

A.  Initiating  device  circuits  shall  be  Stvle 
D. 

B.  Indicating  appliance  circuits  shall  be 
Style  Z. 

C.  If  a  multiplex  system,  signaling  line 
circuits  shall  be  Style  6  or  7. 

Exception:  Any  style  of  wiring  that  • 
complies  with  NFPA  72  shall  be  permitted  if 
the  ATCT  is  fully  sprinklered. 

(d)  The  fire  d  'tection  and  alarm  system 
shall  automatically  notify  the  fire  department 
providing  service  to  the  ATCT.  or  an  effective 
plan  for  notifying  the  fire  department  shall  be 
established 

(e)  Alarms  shall  sound  in  all  occupied 
spaces  at  a  sound  level  of  15  dBA  above  the 
ambient  sound  pressure  level  to  assure 
notification  of  all  personnel  in  accordance 
with  NFPA  72. 

Exception:  Alarm  horns  or  bells  are  not 
required  in  ATCT  cab  or  TR.ACON'.  An 
annunciator  complying  with  k.2.  (g),  below, 
shall  be  provided. 

(f)  Manual  fire  alarm  stations  shall  be 
provided  ia  the  path  of  escape.  The  stations 
shall  be  plainly  marked,  and  lighted  for  ease 
of  use  in  an  emergencv. 

(g)  When  automatic  sprinkler  systems  are 
employed,  the  systems  sh.ill  be  supervised  by 
the  alarm  system. 

(h)  An  annunciator  pani'i  to  indicate  the 
location  of  en  actuated  m;;;ii!al  station, 
automatic  detector,  or  wa'erfiow  switch  shall 
be  provided  in  the  A  RT  cib  and  7  !^-\CON 
which  incorporates  a  sileiu:ii;t;  fefiture  in 
accordance  with  Ni  PA  72  ar.d' Underwriters 
Laborato.-y.  .A.dditio.a.iily.  annunciators  shall 
resoi'nd  an  alarm  indication  at  the 
annunciator  after  n  period  oi  90  seconds  if 
the  s> stern  has  not  bi»(>.i  re^et  or  rieared. 

(i)  All  detection  and  als;m  ec-iipment  shi'll 
be  listed  bv  a  .Xationallv  Recognized  Testing 
Laboratory  (NRTl.). 

(j)  Prod;!(;ts  of  rombustion  (sinuke) 
detectors  sh'all  b"  provided  in  all  aieas 
iliroiii^houif  en  ATCT.  Spacing  of  detectors 
shall  not  exceed  the  i;;ax:tnuir.  disUmce 
indicated  by  tests  perfor-ned  ijy  th.; 
approving  Itbpratory  for  the  particular  device 
used. 

(k)  A  secondary  pov.-ei  source  shall  be 
provided  for  every  fire  detection  and  alarm 
system  and  shall  operate  automaticaily  in  the 
event  of  failure  of  the  primary  power  source. 
Secondary  power  may  be  supplied  bv  either 
an  engine  driven  generator  or  by  storaga 
batteries  of  »ufficient  capacity. 

(1)  Detectors  need  not  be  provided  in 
spaces  above  suspended  ceilings  where  no 
combustibles  are  present. 


(m)  Detectors  shall  be  installed  below 
raised  floors  in  accordance  with  the 
applicable  provisions  of  NFPA  72. 

(n)  Detectors  shall  be  installed  in  air 
handling  systems  downstream  of  air  handlers 
with  a  capacity  of  greater  than  2,000  cubic 
feet  per  minute.  Upon  activation  of  a 
detector,  the  associated  air  handling  unit  will 
be  shut  down. 

3.  Standpipe  Systems.  Standpipe  systems, 
where  required  by  local  building  code,  shall 
conform  to  those  local  building  codes. 

4.  Automatic  Sprinkler,  Halon  1301.  Other 
Extinguishing  Systems,  and  Portable  Fire 
Extinguishers. 

(a)  Sprinkler  Systems. 

(1)  Where  automatic  sprinklers  are 
installed  in  an  ATCT,  sprinklers  shall  be 
provided  in  all  areas  or  rooms. 

(2)  Sprinkler  systems  shall  generally  be  of 
the  wet  tjpe  unless  subject  to  freezing 
conditions.  Waterflow  and  valve  tamper 
supervision  shall  be  annunciated  with  a 
listed  alarm  check  valve  or  other  listed 
waterflow  detecting  alarm  device  with  the 
necessary  attachments  required  to  gi-'g  an   - 
alarm.  Installation  shall  comply  with  NFPA 
13. 

(3)  All  automatic  spinkler  systems  shall  be 
continuously  maintained  in  reliable 
operating  condition  at  all  tunes,  and  such 
periodic  inspections  and  tests  shall  be  made 
as  are  necessary  to  assure  proper 
maintenance. 

(b)  Halon  or  Other  Extinguishing  Systems 
(see  note  in  section  k.3. (c)(4)). 

(1)  Halon  1301  extinguishing  systems  or 
other  alternative  extinguishing  systems  may 
be  used  in  lieu  of  automatic  sprinklers  for 
existing  ATCT  co.Tiputer  or  electronic 
equipm.ent  areas.  Such  areas  include  but  are 
not  limited  to  ATCT  cabs.  TRACON  rooms, 
communications  equipment  rooms,  and  radar 
equipment  rooms.  However,  a  Halon  1301  or 
other  alternative  extinguishing  system  shall 
not  l>3  ct  hsidered  to  be  equivalent  to  an 
.au:oi,)atic  sprinkler  system  for  purposes  of 
or:>itti!iJ  the  requirement  for  fireresistive 
ccnstru:jiion  as  required  in  this  standard 
u:;l.>s'i  it  has  automatic  standby  capacity. 

[2]  Halon  1.301  or  other  alternative 
e.vtinouishing  systems  shnll  be  designed  as  an 
aulo.na'i;;  seiibing  and  acuatir.g  type  with  - 
sutt'icient  standby  capacity. 

(3)  H,.lon  130l' systems  iha'.l  be  ir.stalled 
and  irijir.t'iined  it;  accord.inre  with  the 
.■n^iHfacturer'-s  recommei:dauon  and  NFPA 
No.  IjA.  1973,  Haio^enajed  Fire 
Eb.:ii';.v.ishuig  Age-n  Systems — Halon  1.301. 
Nafio.n.'.i  Fire  Protectio.-i  .\;suci„tion,  Quincy, 
M;iss^5chus"tts. 

( 4)  Other  eiternativfl  extinguisning  systems 
shall  be  ruiiinidiiied  in  scro.-tiance  wiih 
manurticlurer's  recomrrer  iations  and  the 
appropriate  N^PA  standard. 

(t  1  1' irlabie  Fire  Extinguishers. 

(DG^nen^l. 

A  Por*,.'>!e  cxtingui.sheis  shall  be 
maintained  in  a  fully  charged  and'operable 
condition,  and  kept  In  their  designated 
places  at  all  times  uhen  they  are  not  being 
used. 

B.  Extinguisliers  shall  be  conspicuously 
mounted  where  they  will  be  readily 
accessible  and  immediately  available  in  the 
event  of  fire.  They  shall  be  mounted  along 
normal  paths  of  travel; 
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C.  Extinguishers  shall  not  be  obstructed  or 
obscured  from  view.  In  large  rooms  and  in 
certain  locations  where  visual  obstruction 
cannot  be  completely  avoided,  signs  shall  be 
provided  to  conspicuously  indicate  the 
location  and  intended  use  of  extinguishers. 

D.  All  extinguishers  shall  be  marked 
conspicuously  as  to  their  intended  use  upon 
different  classes  of  fire  to  ensure  choice  of 
the  proper  extinguisher. 

(2)  Inspection  and  Maintenance. 

A.  Extinguishers  shall  be  inspected 
monthly,  or  at  more  frequent  intervals  when 
circumstances  require,  to  ensure  they  are  in 
their  designated  places,  to  ensure  they  have 
not  been  actuated  or  tampered  with,  and  to 

Minimum 


detect  any  obvious  physical  damage, 
corrosion,  or  other  impairments.  Any 
extinguisher  showing  defects  shall  be  given 
a  complete  maintenance  check  and  repaired 
or  replaced,  as  necessary. 

B.  At  regular  intervals,  not  more  than  1 
years  apart,  or  when  specifically  indicated  by 
an  inspection,  extinguishers  shall  be 
thoroughly  examined  and/or  recharged  or 
repaired  to  ensure  operability  and  safetv:  cr 
replaced  as  needed. 

C  Extinguishers  removed  from  the 
premises  to  be  recharged  or  repaired  shall  be 
replaced  by  spare  extinguishers  during  the 
period  they  are  gone. 


D.  Each  extinguisher  shall  have  a  durable 
lag  securely  attached  to  show  the 
maintenance  or  recharge  date  and  the  initials 
or  signature  of  the  person  who  performs  this 
service. 

E.  If,  at  any  time,  an  extinguisher  shows 
evidence  of  corrosion  or  damage,  it  shall  be 
subjected  to  a  hydrostatic  pressure  test,  or 
replaced. 

(3)  Selection  and  Location.  A  fire 
extinguisher  of  proper  size  and  tvpe  shall  be 
available  within  75  feet  from  any  point  in  a 
room.  This  requirement  may  increase  the 
number  of  extinguishers  over  the  quantity 
required  in  the  table  on  Minimum  Quant'itv 
and  Type  of  Fire  Extinguishers. 


Quantity  and  Type  of  Fire  Extinguisher  (Note  i) 


Room  or  area  type 


ATCT,  All  Occupied  arxl  Support  Areas 

Electronic  Equlpnient  Room 

Mechanical  Equipment  Room  

Telco  Equipment  Room 


Engine  Generator  Room 


Electric  Storage  Area  . 
General  Storage  Area 


Maintenance  Shop 


Kitchen 


Office  Space 

ATCT  Cab  

TRACON  Room 


Note: 


Water,  antifreeze 
and  loaded  stream 


Note  2,  4 
Note  2.  4 
Note  2.  4 
Note  2.  4 

Note  2.  4 

Note  2,  4 
Note  2.  4 

Note  2,  4 


Note  2,  4  Multipur- 
pose. 


Note  2,  4 
Note  2,  4 


Cartxjn  Dioxide 
(CO:) 


Note  3,  4  

Note  3,  4  

Two  15  lb.  Extirv 
guishers  Note  3,  4. 

One  15  lb.  Extin- 
guisher Note  3,  4. 

Note  3,  4  

One  15  1b.  Extin- 
guisher Note  3,  4. 

One  15  lb.  Extin- 
guisher Note  3,  4. 


Note  3, 
Note  3. 


Halon  1301 


Note  4 
Note  4 
Note  4 
Note  4 

Note  4 

Notes 


One  2A.  10B:C  H{ 
Extinguisher 

Note  4 
Note  4 


lion 


An  extinguisher  shall  be  available  within  75  teet  from  any  ooint 


TS  EEC^5*S  ;^?^7»??^?^S^^^^     IS&ZX-Ji  SL-T^L S"^"--  -■  -  --^ 


larger  extnguisher. 
If. 
thereof. 


Haton  extinguishe'r  rat"ed  ro"e:£";^y  te'^iitemiill^wTTs  to  CO   «,.Tr^'^Lo?'rtf^  and  toaded  stream  ext.ngushers  .n  existing  ATCTs  A 
water  antrt?eeze  and  loaded  si^^l^^S'^Stl^z^^lSicS^S^'"'''^'  ^  ""°"  ^'^'"Q"'^^'  ^'^  2A  rating  may  be  subs^Wuted  for  a 

stlad''orK':^w'airaSil?*SSd"ftrSS^^^^^  ^^T^l  ^"^'T^^^  ^^  '^  -«>  - 

a-strei^lJl^n^Si^^^^^^^^^^ 


(4)  Halogenated  extinguishing  agents  are 
no  longer  in  production.  Existing  supplies  of 
Halon  extinguishers  may  remain  in  use  until 
they  are  either  discharged  or  require  repair. 

(5)  ATCTs  constructed  and  occupied  after 
the  date  this  standard  is  promulgated  shall 
not  be  equipped  with  halogenated  fire 
extinguishers. 

1.  Fire  Prevention  and  Evacuation  Plan 

1.  Fire  Prevention  Plan. 

(a)  Each  ATCT  shall  develop  a  written  fire 
prevention  plan  which  shall  include  at  a 
minimum  the  following: 

(1)  a  list  of  all  of  the  major  workplace  fire 
hazards  and  their  proper  handling  and 
storage  procedures,  potential  ignition  sources 
(e.g..  welding,  smoking]  and  their  control 
procedures,  and  the  type  of  fire  protection 
equipment  or  systems  which  can  control  a 
fire  involving  those  hazards; 

(2)  names  or  job  titles  of  personnel 
responisible  for  maintaining  equipment  and 
systems  installed  to  prevent  of  control  fire; 


(3)  names  or  job  titles  of  personnel 
responsible  for  controlling  fuel  source 
hazards;  and 

(4)  a  list  of  extinguishers  ins^^lled  at  the 
facility  and  their  locations. 

(b)  Housekeeping.  The  employer  shall 
control  accumulations  of  flammable  and 
combustible  materials  so  that  they  do  not 
contribute  to  a  fire  emergency.  Housekeeping 
procedures  shall  be  included  in  the  wTitten 
fire  prevention  plan. 

(c)  Training. 

(1)  The  employer  shall  inform  employees 
of  the  fire  hazards  of  the  materials  and 
processes  to  which  they  are  exposed. 

(2)  The  employer  shall  review  with  each 
employee  upon  initial  assignment  and 
annually  thereafter  those  parts  of  the  fire 
prevention  plan  which  the  employee  must 
know  in  the  event  of  an  emergency.  The 
written  fire  prevention  plan  shall  be  kept  in 
the  workplace  and  be  available  for  employee 
review. 


(3)  Employers  shall  train  employees  on  i.he 
use  of  the  various  type  of  fire  extinguishers 
used  in  their  facility. 

(4)  Supervisors  shall  document  emplovte 
fire  prevention  training  in  employee  records. 

2.  Emergency  Evacuation  Plan. 

(a)  An  emergency  egress  plan  shall  be 
developed  and  posted  at  each  ATCT  facility 
where  it  is  available  for  employee  review. 

(b)  This  plan  shall  include  actions 
employers  and  employees  must  take  to 
ensure  safety  from  fire  and  other 
emergencies.  The  plan  shall  include,  at  a 
minimum  the  following: 

(1)  emergency  escape  procedures  and 
emergency  escape  route  assignments; 

(2)  procedures  to  be  followed  by  employees 
who  remain  to  perform  critical  AtCT 
operations  l>efore  they  evacuate; 

(3)  procedures  to  account  for  all  employees 
after  emergency  evacuation  has  been 
completed; 

(4)  rescue  and  medical  duties  for  those 
employees  who  are  to  perform  them;  and 
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(5)  nanus  or  job  titles  of  persons  or 
departments  who  can  be  contacted  far  further 
information  or  explanation  of  duties  under 
the  plan. 

(6)  This  plan  shall  be  posted  in  a  place 
readily  available  to  employees.  A  diagram  of 
desigziated  emei;gency  egress  routes  shall  be 
posted  along  the  path  of  egress. 

(c)  Training. 

(1)  Before  implementing  the  emergency 
action  plan,  the  employer  shall  desigoate  and 
train  a  sufBcient  number  of  persons  to  assist' 
in  the  safe  and  orderly  emergency  evacuation 
of  employees. 

(2)  The  employer  shall  review  the  plan 
with  each  employee  covered  by  the  plan  at 
the  following  times: 

A.  initially  when  the  plan  is  developed; 

B.  whenever  the  employee's 
responsibilities  or  designated  actions  under 
the  plan  change;  and 

C.  whenever  the  plan  is  changed. 

D.  The  employer  shall  review  with  each 
employee  upon  initial  assignment  and 
annually  thereafter  those  parts  of  the 
evacuation  plan  which  the  employee  must 
know  to  protect  the  employee  in  the  event  of 
an  emergency. 

(d)  Fire  drills  shall  be  held  periodically. 
Fire  drills  shall  be  held  often  enough  to 
ensure  that  each  employee  participates  in  at 
least  one  drill  annualiy. 

(e)  Since  all  personnel  may  not  be  able  to 
leave  their  positions  during  a  fire  drill, 
employees  who  were  not  able  to  participate 
shall  be  briefed  on  the  emergency  evacuation 
route  and  instructed  to  use  this  route  the  next 
time  they  leave  the  facility  in  order  to 
familiarize  themselves  with  the  exit  route. 
Supervisors  shall  document  employee 
briefings  in  employee  records. 

(f)  Ladders  shall  not  be  used  during 
evacuation  drills  as  their  use  during  drills 
ptoses  unnecessary  risk. 

Material  Provided  in  Support  of  the 
Proposed  Alternate  Standard  to  29  CFR 
1910.36(bj(8) 

A  statement  of  why  the  agency  cannot 
comply  with  the  O.SHA  standard  or 
wants  to  adopt  an  alternate  standard. 

The  existing  altrmate  standard  was 
proposed  by  the  Department  of 
Transportation  (DOT)  and  accepted  by 
the  Occtipatiop.al  Safety  and  Health 
Administration  (O.SHA)  for  Airport 
Traffic  Control  Towers  (ATCTs)  in  1982 
in  recognition  of  the  characteristic 
structure  of  ATCTs  and  the  unique  FAA 
mission  to  control  aircraft  from  these 
buildings.  Contributing  factors  in  the 
OOT  pursuit  of  an  alternate  standard 
included  the  feasibility  of  using 
alternate  life  safety  measures  which 
provided  an  equivalent  level  of 
protection  for  ATCT  occupants,  the 
enormous  expense  and  impracticality  of 
adding  a  second  exit  to  existing  ATCTs 
or  constructing  ATCTs  with  two  remote 
exits,  and  the  need  to  minimize 
disruption  of  the  commercial  and 
pfivate  aviation  activities. 


EXDT  requests  modification  to  the 
existing  alternate  standard  for  ATCTs 
for  the  reasoas  stated  below. 

•  A  number  of  specifications 
established  in  the  existing  alternate 
standard  for  ATCTs  require  types  of 
constructioD  beyond  those  mandated  in 
OSHA  regulations  or  in  hfe  safety  and 
building  oodes. 

•  A  licensed  fire  protection  engineer 
has  provided  several  alternative 
protection  measures  for  ATCTs  which 
were  not  included  in  the  existing 
alternate  standard. 

•  The  existing  alternate  standard  does 
not  address  important  operational  ATCT 
requirements  (e.g.,  360"  field  of  vision  at 
the  cab  level)  or  their  relationship  vdth 
protective  structural  or  procedural 
features. 

A  description  of  the  alternate 
standard. 

The  revision  to  the  existing  alternate 
standard  provides  types  of  ATCT 
construction  and  methods  of  operation 
which  enhance  the  fire  detection  and 
notification,  fire  resistance,  smoke 
control,  and  emergency  response 
features  for  ATCTs.  These  features 
provide  early  warning  of  the  presence  of 
fire  or  smoke,  flame  and  smoke  spread 
control,  and  automatic  notification  of 
emergency  response  units  such  that  a 
level  of  file  safety  equivalent  to  two 
means  of  egress  are  afforded  ATCT 
occupants. 

An  explanation  of  how  the  alternate 
standard  provides  equivalent  or  greater 
protection  for  the  affected  employees. 

Enhancaments  to  the  alternate 
standard  include. 

•  an  ATCT  stairway  smoke  control 
system; 

•  fire  resistant  rated  materials  for 
stairway  enclosures  and  .openings; 

•  self-closing  or  automatic  Pre  doors; 

•  ATCT  fire  alarm  system  wiring  in 
accordance  with  NFPA  72  reliability 
standards; 

•  automatic  smoke  detection; 

•  automatic  fire  detection,  alarm,  and 
signalling  systems  with  automatic  fire 
department  anfl  ATCT  notification  and 
ATCT  cabannunciator  panels  with 
battery  backup; 

•  prohibition  of  storage  of  high 
hazard  materials  or  use  of  tr.ore  tl:an 
minimal  amounts  of  high  hazard 
materials  for  specific  duties; 

•  occupa.rcy  above  the  levti  of  exit 
discharge  only  by  able-bodied  persons; 

•  prescribed  quality  and  type  of 
interior  finish  materials; 

•  specified  levels  of  fire  resistant 
rated  opening  protcctives  to  base 
buildings. 

These  and  otner  measures  in  the 
proposed  jevr^ion  to  the  alternate 
standard  will  provide  equivalent  or 
greater  protection  for  ATCTs. 


A  descripdoa  of  interim  protective 
measures  afforded  employees. 

Pending  approval  of  the  proposed 
alternate  standard.  DOT  has  completed 
standard  design  ATCT  structural  fire 
safety  enhancements  proposed  by  the 
Rolf  Jensen  Associates  licensed  fire 
protection  engineer.  These 
enhancements  comply  with  the 
proposed  alternate  standard.  Othw 
ATCTs  are  currently  under  going  review 
by  the  licensed  fire  protection  engineer 
contractor  and  up-grades  are  scheduled 
for  completion  by  December  1994.  In 
the  interim,  DOT  has  initiated  a 
program  in  which  ATCT  employees  are 
trained  in  emergency  response 
techniques  (evacuation  plan,  fire 
response  techniques,  and  fire 
extinguisher  use),  agreements  are  made 
with  local  fire  and  rescue  response  iHiits 
to  ensure  prompt  fire  control  and 
medical  service  response,  smoke 
detectors  and  fire  alarms  are  installed, 
and  housekeeping  material  and  storage 
practices  are  improved. 

IFR  Doc.  94-20473  Filed  S-24-^;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[102-1 -€552b;  FRL-6012-9] 

Approval  and  Promulgation  of  State 
imptementation  Plans:  Idaho 


agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Idaho 
for  the  purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standards  (N'AAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10).  The  SIP 
revision  was  submitted  by  the  State  to 
satisfy  certain  Federal  Clean  Air  Act 
requirements  for  an  acceptable  moderate 
nonattainment  aif  a  PM-l  0  SIP  for 
Pinehurst,  Idaho.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  In  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
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relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  by  September  26,  1994. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  uTiting  by 
September  26,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(AT-0821,  Air  Programs  Section,  at  t.he 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Environmental  Protection  Agency, 

Region  10,  Air  Programs  Section.  1200 

6th  Avenue,  Seattle,  \VA  98101 
State  of  Idaho  Division  of 

Environmental  Qualitv,  1410  N. 

Hilton.  Boise,  10  83720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Fry,  Air  Programs  Branch  (AT- 
082),  EPA,  1200  6th  Avenue,  Seattle. 
WA  98101,  (206)  553-2575. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register 

Dated;  July  5.  1994 
Gerald  A.  Emison, 
Acting  Regional  Admini>trc.tor 
|FR  Doc.  94-20607  Filed  &-;4-'>4    b  4.5  r:.-,) 
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40  CFR  Part  52 

tCA  83-2-6581  b;  FRL-5030-31 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Atr  Quality  Management  District 

AGENCY:  Environmental  Protf>(  tion     ■ 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
Polyester  Resin  Operations,  Fugitive 
E^missions  of  Volatile  Organic 
Compounds,  Manufacture  of  Polymeric 


Cellular  (Foam)  Products,  and  Sumps 
and  Wastewater  Separators. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  wuh 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CA.A  or  the  Act) 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  nonconfroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  ruie 
must  be  received  in  uTitmg  by 
September  26,  1994. 
ADDRESSES:  Written  comments  o.-.  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agencv. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EP.As 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPAs 
Region  9  office  during  normal  busir.es? 
hours.  Copies  of  the  submitted  ruie 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3)  Air  a.".d 
.  To.xics  DivTsion,  U.S.  Environm?  n!f;l 
Protection  Agency,  Region  IX.  75 
Hawthonie  Street.  San  Fr.a.nc is.o.  C.A 
94105. 
California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  "L  "  Street. 
Sacramento,  CA  92123-1095. 
South  Coast  Air  Quality  Manager;-.?  nf 
District,  21865  E.  Copley  Drive. 
Diamond  Bar,  CA  91765--4182 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief.  Rulem.aking 
Section  (.^-5-3).  Air  and  Toxics 
Division.  U.S.  Environmental  P/otection 
Agency,  Region  9,  75  Hau-thome  Street. 
San  Francisco,  CA  94105-3901, 
Telephone  (415)  744-1185). 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  South  Coast  Air 
Quality  Management  EWstrict 
(SC^QMD),  Rule  1162,  Polvester  Resm 


Operations;  Rule  1173.  Control  of 
Emissions  from  the  Manufacture  of 
Polymeric  Cellular  (Foam)  Products; 
Rule  1173.  Fugitive  Emissions  of 
Volatile  Organic  Compounds;  and  R^ie 
1 176,  Sumps  and  Wastewater  Separators 
submitted  to  EPA  by  the  California  A.r 
Resources  Board  (CArB)  on  MoV  24 
1994. 

For  fijrther  information,  please  see  tr.< 
information  provided  m  the  Direct  Fi.'.c! 
action  which  is  located  in  Lhe  Rules 
Section  of  this  Federal  Register. 

Authority:  42  US  C  7401-7671q. 

Dated:  Inly  29.  1994. 
Jeffrey  Zelikson, 
Regional  Adminis'.ratnr 
iFR  Dot  94-20913  Filed  ft-24-54:  8  45  £.~  I 
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40  CFR  Part  70 
[LA-001;  FRL-5057-6) 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  Louisiana 
Department  of  Environmental  Quality 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Proposed  interim  approva; 


SUMMARY:  The  EPA  proposes  interim 
approval  of  the  operating  permits 
program  submitted  by  the  Goverr.or  c.f 
Louisiana  for  the  Louisiana  Department 
of  Environmental  Quafity  (LDEQ)  for  the 
purposeof  complying  with  Federal 
requirements  which  mandate  that  Stairs 
develop,  and  submit  to  the  EPA. 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources,  and  to 
certain  other  so'orces  with  the  exception 
of  sources  on  Indian  Lands 
DATES:  Comments  on  this  proposed 
action  must  be  received  m  wnt^ng  t:\ 
September  26,  1994. 
ADDRESSES:  Written  corr.mfnts  en  this 
action  should  be  addressed  to  Ms  joie 
C  Luehrs.  Chief.  New  Source  Review 
Section,  at  the  EPA  Region  6  Office 
listed  below.  Copiesof  the  State  s 
submittal  and  other  supporting 
information  used  in  developing  tne 
proposed  interim  approval  are  ava:i&bie 
for  inspection  during  normal  business 
hours  at  the  following  locations 
Interested  persons  wanting  to  ex&.mine 
these  documents  should  make  aT\ 
appointment  \vith  the  appropriate  office 
at  least  24  hours  before  visiting  da\ 

Environmental  Protection  Agencv. 
Region  6,  Air  Programs  Branch  (6T-AN"). 
1445  Ross  Avenue,  suite  700,  Dallas. 
Texas  75202-2733. 

Louisiana  Departm.ent  of 
Environmental  Quality,  Office  of  Air 
Quality,  7290  Blueboiinet  Bhd  ,  P.O 
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Box  82135.  BatoD  Rouge,  Louisiana 
70884-213S. 

FOR  RUrmER  WFOflMATION  CONTACT: 
Joyce  P.  Stanton,  New  Source  Re\ie\v 
Section,  Environmental  Protection 
Agency.  Region  6. 1445  Ross  A\-enue. 
suite  700.  Dallas. Texas  75202-2733, 
telephone  214-665-7218. 

SUPPt.EMENTARy  INFORRIATION: 

I.  Background  and  Puipose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  as  amended  on  November  15, 
1990  ("the  Act"),  the  EPA  has 
promulgated  rules  which  define  the 
minimum  elements  of  an  approvable 
State  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  a  State  operating  permits 
program  (see  57  PR  32250  (July  21, 
1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  States  to  develop, 
and  submit  to  the  EPA,  programs  for 
issuing  these  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  the  EPA 
by  Novenriier  15. 1993.  and  that  the  EPA 
act  to  approve  or  disapprove  each 
program  within  one  year  after  receiving 
the  submittal  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  pait  70  regulations, 
which  together  outline  criteria  for 
ap[»t>val  and  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  40  CFR  part 
70.  the  EPA  may  grant  the  program 
interim  approval  for  a  period  of  up  to 
two  years.  If  the  EPA  has  not  fully 
approved  a  program  by  two  years  after 
the  November  15. 1993.  date,  or  by  the 
end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

II.  Proposed  Action  and  Implications 
A.  Analysis  of  State  Submission 

1.  Support  Materials  ' 

Pursuant  to  section  502(d)  of  the  Act. 
the  Governor  of  each  State  is  required  to 
develop  and  submit  to  the 
Administrator  an  operating  permits 
program  under  State  or  local  law  or 
under  an  interstate  compact,  meeting 
the  requirements  of  title  V  of  the  Ad. 
Louisiana  submitted,  under  the 
signature  of  Governor  Edwin  W. 
Edwards,  the  operating  permits 
program,  prepared  by  LDEQ,  to  be 
implemented  in  all  areas  of  the  State  of 


Louisiana  vnth  the  exception  of  Indian 
Lands. 

In  the  LDEQ  operating  permits 
program  submittal.  LDEQ  does  not 
assert  jurisdiction  over  Indian  lands  or 
reservations.  To  date,  no  tribal 
government  in  Louisiana  has  authority 
to  administer  an  independent  air 
program  in  the  State.  Upon 
promulgation  of  the  Indian  air 
regulations,  the  Indians  will  then  be 
able  to  apply  as  a  State,  and  receive  the 
authority  from  the  EPA  to  implement  an 
operating  permits  program  under  title  V 
of  the  AcL  The  EPA  will,  where 
appropriate,  conduct  a  Federal  title  V 
operating  p^:-  .r.its  program  in 
accordance  u  ,;ii  forthcoming  EPA 
regulations,  for  those  Indian  tribes 
which  do  not  apply  for  treatment  as 
States  under  the  Act. 

40  CFR  70.4(bKl)  requires  that  the 
submittal  contain  a  program  description 
of  Louisiana's  operating  permits 
program  describing  how  LDEQ  intends 
to  carry  out  its  responsibilities  under 
the  part  70  regulations.  The  program 
description,  contained  in  Volume  I  of 
the  submittal,  explains  that  this 
operating  permits  program  was 
developed  to  satisfy  all  of  the 
requirements  of  40  CFR  part  70.  The 
operating  permits  program  will 
incorporate  the  review  and  issuance 
procedures  for  part  70  operating  permits 
into  the  existing  State  preconstruction 
permit  re*'iew  and  issuance  procedures. 

The  program  description  contains  a 
description  of  the  organizational 
structure  of  the  LDEQ  Air  Quality 
Division  end  a  description  of  the 
agency's  permit  related  responsibilities. 
The  Air  Quality  Division  is  divided  into 
nine  sections.  Through  the  Small 
Business  Assistance  Section,  the  LDEQ 
provides  technical  assistance  to  small 
businesses  to  help  them  comply  with 
new  regulations  under  the  Act. 

40  CFR  r0.4(bM3)  requires  the 
Governor  to  submit  a  legal  opinion  from 
the  Attorney  General  (or  the  attorney  for 
the  State  air  pollution  control  agency 
that  has  independent  legal  counsel) 
demonstrating  adequate  authority  to 
carry  out  all  aspects  of  a  title  V 
operating  permits  program.  The  State  of 
Louisiana  submitted  an  Attorney 
General's  Opinion  under  the  First 
Assistant  Attorney  General's  signature 
demonstrating  adequate  legal  authority 
as  required  by  Federal  law  and 
regulatioa  for  source  category-limited 
interim  approval  as  further  discussed 
below. 

The  Attorney  General's  Opinion 
contains  documentation  of  adequate 
legal  authority  to  carry  out  the  issuance 
of  permits  to  all  sources  subject  to  the 
requirements  of  the  pmrt  70  regulations. 


and  to  promulgate  regulationsin 
compliance  with  applicable  State  and 
Federal  laws.  The  Attorney  General's 
Opinion  cites  30  Louisiana  Revised 
Statute  (L.R.S.)  2023,  which  establishes 
a  maximum  permit  term  often  years, 
and  allows  LDEQ  to  modify  a  permit  for 
cause  in  accordance  with  law,  rule  or 
regulation.  Through  these  statutory 
provisions  LDEQ  has  developed 
regulations  which  provide  a  five-year 
pennit  term  for  all  sources,  and  which 
allow  permits  to  be  terminated, 
modified,  or  revoked  and  reissued  for 
cause. 

The  LDEQ  has  the  authority  to  enforc 
the  regulations  either  through  an 
administrative  action  to  require 
compliance  or  a  civil  action  to  compel 
compliance  and  recover  penalties. 
Penalties  for  administrative  and  civil 
enforcement  are  consistent  with  the 
penalty  requirements  contained  in  40 
CFR  70.11.  The  State  also  possesses 
criminal  authority  to  compel 
enforcement.  However,  for  criminal 
violations,  the  State  law  requires  a 
willful  and  knowing  violation,  while 
part  70  only  requires  a  knowing 
violation.  "The  Attorney  General's 
Opinion  demonstrates  through  case  law 
that  there  is  no  distinction  between 
these  two  requirements  under  Louisiana 
law.  Therefore,  this  difference  is  not  a 
defect  for  purposes  of  part  70. 

30  L.R^.  section  2025(F)(1)  provides 
that  an  emission  of  any  si^>stance  in 
contravention  of  regulations,  permit 
terms,  and  conditions  pursuant  thereto, 
that  endangers  or  that  could  endanger 
human  life  or  health,  is  a  felony  subject 
to  a  fine  of  not  more  than  $1 ,000.000  or 
the  cost  of  cleanup,  and  an  additional 
fine  of  up  to  $100,000  per  violation, 
which  may  be  assessed  for  each  day  the 
violation  continues,  and  imprisonment 
of  up  to  ten  years.  30  L.R;S.  section 
2025(F)(2)  requires  that  a  person  who 
commits  a  violation  of  an  emission 
limitation  or  non-emission  related 
applicable  requirement  or  pennit 
condition  that  does  not  endanger  or 
could  not  endanger  human  life  or  health 
is  guilty  of  a  misdemeanor  and  may  be 
fined  not  more  that  S2S,000  per 
violation,  which  may  be  assessed  for 
each  day  the  violation  continues  and 
imprisonment  of  up  to  one  year.  This  is 
consistent  with  40  CFR  70.11  which 
requires  criminal  penalties  to  be 
recoverable  in  a  maximum  amount  of 
not  less  than  $10,000  per  day  per 
violation  for  any  knowing  violation  of 
any  applicable  requirement,  any  permit 
condition,  or  fee  or  filing  requirement. 

All  records  of  LDEQ  are  available  to 
the  public  under  44  L.R.S.  sections  1 
and  31.  unless  the  Secretary  determines 
that  disclosure  would  either  impair  an 
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ongoing  investigation  or  disclose  trade 
secPBts.  This  statute  provides  that 
x«rtain  environmental  information  such 
as  air  emission  data  may  not  be  hetd 
confidential.  However,  it  is  not  clear 
whether  these  conridentiality  provisions 
could  be  interpreted  to  protect  from 
disclosure  the  contents  of  the  permit 
itself.  As  a  condition  of  full  approval, 
LDEQ  will  be  required  either  to  submit 
an  Attorney  General's  Opinion 
demonstrating  that  its  statute  is 
interpreted  not  to  allow  any  portion  of 
a  permit  to  be  held  confidential, 
consistent  with  section  503(e)  of  the 
Act,  or  to  revise  Louisiana 
Administrative  Code  CLAC]  33:111. 
.  Chapter  5,  AQ#70,  section  517  J"  to 
clarify  that  no  portion  of  the  permit  may 
be  considered  confidential. 

The  State  statute  requires  judicial 
review  and  a  civil  judicial  order  to 
proceed  with  permit  issuance  as  the 
only  remedy  available  for  failure  of 
LDEQ  to  act  on  a  permit  application 
within  the  specific  time  requirements. 
The  fudicial  review  provided  by  the 
State  meets  the  requirements  of  40  CFR 
part  70. 

30  L.R.S.  sections  2011CDK2),  2022. 
and  2023  of  the  State  statute  aOows 
LDEQ  discretionary  authority  to  issue 
variances.  The  EPA  regards  tihls 
provision  as  wholly  external  to  the 
operating  permits  program  submittal 
and  therefore  the  statutory  variance 
prov'ision  is  not  being  ^proved  as  part 
of  the  title  V  operating  permits  program. 
Any  variances  Xhai  may  be  issued  by 
LDEQ  will  not  have  the  efEect  of  revisir»g 
the  title  V  ()ermit  or  relieving  the  source 
from  compliance  with  any  requiremraits 
of  the  Act  unless  the  variance  is 
proces«o'f  i!.ro..gh  title  V  modification 
pnxedures. 

The  Attorney  General's  opinion  has 
demonstrated  that  oil  and  gas  wellheads 
and  pipelines  will  not  constitute  part  70 
sources.  Such  a  demonstration  was 
required  by  the  State  statutory  provision 
at  ,30  L.R.S.  section  2022(C)(1}  which 
allowed  for  default  issuance  of  Slate 
permits  to  wellheads  and  pipelines  74 
days  after  receipt  of  a  permit  application 
by  the  permitting  authority. 

The  Attorney  General's  opinion  has 
.-ilso  demonstrated  that  cotton  gins  will 
not  constitute  part  70  sources.  This 
demonstration  was  required  because  the 
State  statute  prohibits  the  State  from 
regulating  controlled  burning  of  cotton 
gin  agricultural  wastes  in  connection 
with  cotton  gin  operations. 

30  L.R.S.  section  2054(BU2Kb) 
jirovides  that  the  Secretary  of  the  LDEQ 
has  no  jurisdiction  or  authority  to  make 
any  regulation  with  respect  to  burning 
of  BKricultural  by-products  in  the  field 
in  romvcction  with  the  planting. 


harvesting  or  processing  of  agricultural 
products,  or  with  respect  to  controlled 
burning  in  connection  with  timber  stand 
management  or  with  respect  to 
controlled  burning  of  pasturelaiui  or 
marshland  in  connection  with  trapping 
or  livestock  piroduction.  These  sources 
do  not  meet  the  part  70  definition  of 
major  source  because  air  emissions  from 
these  sources  are  fugitive,  and  40  CFR 
70.2  does  not  require  that  fugitive 
emissions  be  counted  in  determining 
whether  such  sources  are  major  for 
purposes  of  section  302(j)  of  the  Act  or 
title  I  nonattainment  definitions  of 
"major  source."  Therefore,  the  State's 
lack  of  authority  to  permit  the  types  of 
controlled  burning  describtid  in  this 
section  of  Louisiana  law  is  not  a  defect 
in  Louisiana's  part  70  operating  permits 
program. 

40  CFR  70.4(b)(4)  requires  the 
submission  of  relevant  permit  program 
documentation  not  contained  in  the 
regulations,  such  as  permit  forms  and 
relevant  guidance  to  assist  in  the  State's 
implementation  of  its  operating  permits 
program.  The  State  addresses  this 
requirement  in  Voluntes  I  and  111  of  its 
title  V  (^erating  permits  program 
submittaL  Volume  III  contains  a  model 
permit.  a[^lication  forms  and 
instructions,  including  the  standard 
Phase  n  add  rain  forms.  Volume  I 
contains  a  description  of  the  State's 
compliance  tracking  and  enfbrcemeiit 
program,  including  the  criteria  for 
monitoring  source  compliaoca. 
2.  Regulations  and  Program 
Implementation 

The  State  of  Louisiana  has  submitted 
Air  Quality  Division  regulations  LAC 
33JIL  Chapter  5.  AQ#70-'Pernul 
Procedures"  ("the  permit  regulations^ 
and  LAC  33:111.  Chapter  65,  AQ#76- 
■Rules  and  Regulations  for  the  Fee 
System  of  the  Air  Quality  Control 
Programs"  ("the  fee  r^ulations").  for 
implementing  the  State's  operating 
permits  program  as  required  by  40  CFR 
70.4(b)(2).  SufBcient  evidence  of  their 
procedurally  correct  adoption  was 
submitted  in  Volume  IE  of  the 
submittaL  Copies  of  all  apphcable  Stale 
and  IocaI  statutes  and  r^ulatkms  whkb 
authorize  the  part  70  program,  including 
those  governing  State  administrative 
proc:edures.  were  submitted  with  the 
State's  program. 

The  following  requirements,  set  out  in 
the  iPAs  part  70  regulation,  are 
addressed  in  the  State's  submittal:  (l) 
Provisions  to  determine  appbcshtiliry 
(40  CJ^R  70.3(a)):  AQ#70  section 
507.,'\  1;  (2)  Provisions  to  determinf 
complete  applications  (40CJTt 
70.5(a]l2))  and  program  documentation 
140  CFR  70.4(b)(4)):  AQ« 70  seUion  ."JIQ 
.:rid  AQ»70  section  517  ntspeuively. 


and  Volume  m.  Permit  Forms  and 
Instructions;  (3)  Public  Participation  (40 
CFR  70.7(h)>:  AQ#70  section  531JV;  (4) 
Provisions  for  minor  permit 
modifications  (40  CFR  70.7(eK2)): 
AQ#70  section  525;  (5)  Provisioos  for 
permit  content  (40  CFR  70.6(a));  Volume 
in.  Permit  Forms  and  Instructions;  (6) 
Provisions  for  operational  flexibility  (40 
CFR  70.4(b)(12)):  AQ#70  section  507.G: 

(7)  Provisitms  to  determine  insignificant 
activities  (40  CFR  70.4(b)(2)>:  A  list  of 
insignificant  activities  was  not  included 
with  the  submittal  and  may  be 
submitted  as  a  revision  at  a  later  date; 

(8)  Enforcentent  provisions  (40  CFR 
70.4(b)(5)  and  70.4Cb)(4)(u)):  30  UR.S. 
section  2025.F  and  Volume  1. 
Enforcement  and  Compliance  Prograrov 

Following  is  a  discussion  of  certain 
specific  provisions  in  t»-e  State's 
submission  as  they  rel    e  to 
requirements  of  40  CFK  part  70: 

(a)  ApplicabiHty  criteria,  including 
any  criteria  used  to  determine 
insignificant  activities  or  emissions 
levels  (40  CFR  70.4Cb)(2)  and  70J(al): 
These  requirements  are  met  by  AQ#70 
section  517  which  requires  the  permit 
application  to  include  information 
regarding  emissions  from  sources  of  all 
regulated  air  pollutants  and  does  not 
allow  an  exemption  for  insignificant 
activities.  The  permit  regulations 
require  that  the  applicable  sources 
submit  an  application  prior  to 
ct)nstruction.  reconstruction,  or 
nodification  which  may  result  in  an 
increase  in  air  contaminants.  AQ«?0 
section  507  j\.3  requires  that  permits 
incorporate  all  federally  applicable 
requirements  for  each  emissions  unit  at 
the  source.  AQ«70  section  507 -A 
requires  all  major  sources,  all  sources 
required  to  obtain  an  operatii>g  permit 
pursuant  to  regubtions  promulgated 
under  sections  111  or  112of  the  Act 
(except  sources  that  would  be  required 
to  obtain  a  permit  solely  because  they 
are  regulated  sources  pursuant  to 
section  112(r)  of  the  Act),  and  all 
affected  sources  under  the  acid  rain 
program  to  apply  for  and  receive  an 
operating  permit 

Because  of  a  regulation  invotving 
research  and  develc^wrtent  (R  k  D) 
facibties  discussed  below,  the  State  wilt 
lack  authority  to  ensure  that  all  pari  70 
sources  subniit  an  epplication  in  the 
first  year  after  interim  approval.  This 
defet^-t  in  the  State's  authority  will 
render  the  interim  approval  granted  to 
the  Louisiana  operating  permits 
program,  a  source  category-limited 
interim  approval.  Further  discussion  ot 
this  issue  follows. 

AQ«70  section  .501  B. 7  providiis  that 
lhi>  permitting  authority  may  allow  a 
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certain  complex  within  a  facility  to  be 
considered  as  a  source  separate  from  the 
facility  with  which  it  is  co-located, 
provided  that  the  complex  is  used  solely 
for  R  &  D  of  new  processes  and/or 
products,  and  is  not  engaged  in  the 
manufacture  of  products  for  commercial 
sale.  The  permit  regulations  are 
inconsistent  with  40  CFR  70.3  which 
requires  that  a  State's  operating  permits 
program  provide  for  the  permitting  of  all 
major  sources,  and  40  CFR  7a4(bK3)(i} 
which  requires  that  the  State 
demonstrate  adequate  legal  authority  to 
issue  permits  and  assure  compliance 
with  each  applicable  requirement  by  all 
part  70  sources. 

Confusion  over  this  issue  has 
occurred  as  a  result  of  language  in  the 
preamble  to  the  final  July  21. 1992.  40 
CFR  part  70  rulemaking  (57  FR  32264). 
The  preamble  language  indicates  that 
States  would  have  the  flexibility  in 
many  cases  to  treat  R&D  facilities 
separately  from  the  manufacturing 
facilities  with  which  they  are  co- 
located.  The  EPA  intended  for  this 
language  to  clarify  the  flexibility  in  part 
70  for  allowing  R&D  facilities  to  be 
treated  separately  in  cases  where  the  R 
&  D  facility  has  a  different  two-digit 
Standard  Industrial  Classification 
("SIC")  code  and  is  not  a  support 
facility.  This  approach  is  consistent 
with  the  treatment  of  R  &  D  facilities  in 
the  New  Source  Review  program. 

40  CFR  70.2  requires  all  sources 
located  on  contiguous  or  adjacent 
properties,  under  common  control,  and 
belonging  to  a  single  major  industrial 
grouping  to  be  considered  as  the  same 
source.  The  Louisiana  permit 
regulations  could  cause  certain  part  70 
major  sources,  as  deRn«d  in  40  CFR 
70.2.  or  portions  of  such  sources  with 
the  same  SIC  code,  to  be  treated  as 
separate  sources.  This  could  cause  some 
part  70  sources  to  be  exempted  from 
coverage  by  part  70  permits  which  must 
ensure  all  part  70  requi.'-ements  for  these 
sources  are  met. 

The  EPA's  August  2,  1993.  guidance 
provides  that  the  EPA  can  grant  source 
category-Umited  interim  approval  to 
States  whose  programs  do  not  provide 
for  permitting  all  required  sources  if  the 
State  makes  a  showing  that  two  criteria 
are  met:  (1)  That  there  were  "compelling 
reasons"  for  the  exclusions;  and  (2)  that 
all  required  sources  will  be  permitted 
on  a  schedule  that  "substantially  meets" 
the  requirements  of  40  CFR  part  70.  The 
EPA  considers  Louisiana's 
misinterpretation  of  the  preamble 
language  to  be  a  compelling  reason  for 
granting  this  type  of  interim  approval. 
Louisiana  has  not  requested  additional 
time  for  issuing  initial  permits.  In 
addition,  it  has  been  estimated  that  a 


small  number  of  major  sources  will  be 
deferred  from  permitting  due  to  the 
Louisiana  R&D  provision,  and  that 
such  sources  can  still  be  permitted 
within  the  three-year  time  frame.  This 
substantially  meets  the  requirements  of 
40  CFR  part  70.  Also,  for  these  reasons, 
the  EPA  is  not  requesting  a  detailed, 
written  analysis  supporting  the  State's 
claim  that  its  program  substantially 
meets  the  part  70  applicability 
requirement. 

Source  category-limited  interim 
approval  will  allow  Louisiana  to 
develop  a  permitting  schedule  to 
provide  for  the  permitting  of  any 
"exempted"  sources  during  the  latter 
part  of  the  program's  three-year 
transitior.  period,  after  the  permit 
regulations  have  been  revised. 

Notwithstanding  the  granting  of 
source  cptegory-limited  interim 
approval  based  on  the  possibihty  that 
some  major  sources  will  not  be  required 
to  submit  applications  within  the  first 
year  after  program  approval,  the  EPA 
expects  that  any  permits  issued  will 
address  ell  applicable  requirements,  as 
required  by  40  CFR  70.7(a){l)(iv). 

For  full  part  70  approval,  the  LDEQ 
will  be  required  to  revise  its  permit 
regulations  and  demonstrate  that  no 
source  or  portion  of  a  source  which 
would  be  defined  as  major  under  40 
CFR  70.2  will  be  exempted  from  part  70 
requirements  because  an  R  &  D  facility 
is  CO- located  with  the  source.  Guidance 
on  the  R  &  D  issue  is  expected  to  be 
forthcoming  from  the  FJP.A  Office  of  Air 
Quality  Planning  and  Standards  in  the 
near  future. 

AQ«70  section  502  defines  "title  I 
modification"  as  a  change  at  a  site  that 
qualifies  as  a  modification  under  section 
111  of  the  Act,  or  section  112(g)  of  the 
Act,  or  that  r»'sults  in  a  significant  net 
emissioas  increase  under  part  C  or  part 
D  of  the  Act.  Iho  EPA  believes  the 
phrase  "modifications  under  any 
provision  of  title  I  of  the  Act"  in  40  CFR 
70.7(e)(2)())(A)(5)  is  best  interpreted  to 
mean  literally  any  change  at  a  source 
that  would  trigger  pennitting  authority 
review  under  regulations  approved  or 
promulgated  under  title  I  of  the  Act. 
This  would  include  State 
preconstmction  review  programs 
approved  by  the  EPA  into  the  State 
Implementation  Plan  (SIP)  under 
section  110(a)(2)(C)  of  the  Act  and 
regulations  addressing  source  changes 
that  trigger  National  Emission  Standards 
for  Hazandous  Air  Pollutants 
(NESHAPS)  established  pursuant  to 
section  112  prior  to  the  1990 
amendments.  The  EPA  intends  to  revise 
its  criteria  for  interim  approval  in  40 
CFR  70.4(d)  prior  to  final  approval  on 
the  proposal  to  grant  Louisiana  interim 


approval  so  that  interim  approval  may 
be  granted  to  State  programs,  like 
Louisiana's,  that  adopt  a  narrower 
definition  of  "title  I  modification"  than 
the  Federal  definition. 

As  noted,  the  EPA  befieves  the  better 
interpretation  of  "title  I  modification" 
would  preclude  granting  hiU  approval 
to  the  Louisiana  operating  permits 
program.  However,  in  the  proposal  to 
revise  40  CFR  part  70,  the  EPA  will  be 
taking  comment  on  whether  the  criteria 
in  40  CFR  70.7(e)(2)(i)(A).  including  the 
phrase  "modification  under  any 
provision  of  title  I."  should  be 
interpreted  in  a  manner  that  would 
allow  the  minor  modification  process  to 
be  used  for  changes  reviewed  uii.Jer 
programs  approved  pursuant  to  section 
110(a)(2)(C)  of  the  Act  and  changes  that 
trigger  the  application  of  NESHAPS 
established  pursuant  to  section  112  of 
the  Act  prior  to  the  1990  amendments. 
Should  the  EPA  adopt  this  alternative 
interpretation  of  "title  I  modification'' 
which  allows  the  minor  modification 
process  to  be  used  for  changes  reviewed 
under  programs  approved  pursuant  to 
section  110(a)(2)(C)  of  the  Act  and 
changes  that  trigger  the  apphcation  of 
NESHAPS  established  pursuant  to 
section  112  of  the  Act  prior  to  the  1990 
amendments,  the  definition  of  "title  I 
modification"  in  Louisiana's  operating 
permits,  program  would  then  be  fully 
consistent  with  the  40  CFR  part  70  'title 
I  modification"  definition  without 
change. 

With  regard  to  the  definition  of 
"major  source",  the  definition  in  AQ#70 
section  502  is  broader  than  the  part  70 
definition  because  it  does  not  require 
the  sources  to  belong  to  a  single  major 
industrial  grouping.  Tliis  is  approvable 
under  part  70,  and  will  result  in  more 
sources  being  covered  by  the  Slates 
operating  permits  program  than  would 
be  required  by  the  part  70  definition  of 
"major  source." 

(b)  Permit  application  requirements 
(40  CFR  70.5(c)):  These  requirements  are 
addressed  in  AQ#70  section  517.  In 
addition  to  the  information  required  to 
be  submitted  by  40  CFR  70.5(c),  the 
permit  regulations  also  require  the 
submittal  of  a  location  map  of  the 
facility.  AQ#70  section  507.G  provides 
for  alternative  operating  scenarios, 
consistent  with  the  requirements  of  40 
CFR  70.4(b)(12),  and  requires  the 
sources  requesting  alternative  operating 
scenarios  to  submit  the  information  in 
accordance  with  AQ#70  section  517. 

(c)  Permit  issuance  and  revision 
procedures  (40  CFR  70.7):  These 
requirements  are  met  by  the  permit 
regulations.  AQ#70  section  507.C1 
requires  all  existing  sources  to  submit 
an  apphcation  within  one  year  of  the 
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-  effective  date  of  the  States  operating 
permits  program  approval.  AQ#70 
section  507.C2  requires  that  a  permit 
apphcation  be  submitted  prior  to 
construction,  reconstruction,  or 
modification  of  any  source.  Permit 
appUcations  for  renewal  are  required  i:t 
least  six  months  prior  to  the  date  of 
permit  expiration,  but  not  more  than 
eighteen  months  prior  to  the  date  of 
permit  expiration.  The  permit 
regulations  contain  criteria  for 
determining  completeness  of 
applications  consistent  with  40  CFR 
70.5(a)(2).  Consistent  with  40  CFR  70.7. 
the  permit  regulations  prohibit  a  sourte 
from  operating  after  the  time  that  the 
source  is  required  to  submit  a  timely 
and  complete  application.  AQ#70 
section  507.B  Includes  provisions  for 
continuing  permits  or  permit  terms  if  a 
timely  and  complete  application  is 
submit!  rl,  but  aaion  is  not  taken  on  a 
request  p.ior  to  permit  expiration 
consistent  with  40  CFR  70.4(b){10). 

AQ#70  section  507.C.l.b  contains  Ihn 
deadh'nes  for  submittal  of  acid  rain 
permit  appHcations.  Although  this 
section  purports  to  cover  all  relevant 
dates  for  submittal  of  add  rain  permit 
applications,  however,  this  section  does 
not  contain  the  deadlines  required  by  40 
CFR  72,30(b)C2)(iii)  for  new  units  and 
for  units  that  did  not  serve  a  generator 
with  a  name  plate  capacity  greater  than 
25  Megawatts  electrical  on  Novemb«;r 
15,  1990,  but  which  serve  such  a 
generator  after  November  15, 1990. 
AQ#70  se<:tion  505.D.2  contains  the 
deadlines  for  submittal  of  acid  rain 
permit  applications  consistent  with 
those  required  by  title  IV  of  the  Act,  but 
contradicts  AQ#70  section  507.Cl.b. 
Even  though  AQ«70  seaion  5a5A.4 
states  that  any  requirement,  provision, 
or  emissions  limitation  of  the  Federal 
regulatiortt  of  the  acid  rain  program, 
where  applicable  to  an  affected  source. 
'^  shall  supersede  LAC  33:111  Chapter  5  of 
the  Louisiana  Regulations  to  the  extent 
that  such  Federal  regulations  are 
inconsistent  with  those  permit 
regulations,  the  inconsistency  between 
AQ#70  section  505.D.2.  507.Cl.b  and 
the  Federal  acid  rain  regulations  createn 
a  lack  of  clarity  and  should  be 
eliminated.  Therefore,  for  full  part  70 
approval,  AQ#70  section  507.Cl.b  must 
be  revised  to  require  the  affected 
soun;es  to  comply  with  the  deadlines  in 
LAC  33.in.505.D.2  consistent  with  40 
CFR  parts  70  and  72. 

AQ«70  section  519  contains 
provisions  regarding  completeness 
determinations  and  requests  for 
additional  information  consistent  with 
40  CFR  70.4(bK6),  70.5(a)(2l  and 
70.7(aK4j.  Requirements  fbr  appli(;alioi> 
contents  ar»  fbtind  in  AQ«70  section 


517. D  and  are  consi.stenf  with  40  CFR 
70.5(c). 

AQ«70  section  521  contaius  the 
rijquir»;ments  for  administrative 
nniendraents.  AQ#70  section  .521  .A.5 
allows  an  administrative  amendment  for 
the  incorporation  of  changes  to  render 
pre<.onstru«;tion  permii  terms  and 
(.onditions  consistent  with  emi.ssiorn 
data  and  operating  parameters  as 
determined  by  start-up  testing  results 
provided  the  following  criteria  are  met: 
a.  The  changes  are  a  result  of  a  test 
performed  upon  start-up  of  newly 
constructed,  installed,  or  modified 
equipment  or  operations;  b.  increases  in 
permitted  emissions  will  not  exceed  5 
tons  per  year  for  any  regulated 
potfutant;  c.  increases  in  permitted 
emissions  of  Louisiana  toxic  air 
pollutants  or  of  Federal  hazardous  air 
pollutants  would  not  con.st  tute  a 
modification  under  LAC  3.)  HL  Chapter 
51  or  under  section  112(gJ  of  the  Act;  d. 
changes  in  emissions  would  not  require 
new  source  review  for  prevention  oi 
significant  deterioration  or 
nonattainraent,  and  would  not  trig^r 
the  applicability  of  any  federally 
applicable  requirement;  e.  changes  in 
emissions  would  not  qualify  as  a 
significant  modification;  f.  the  request  is 
submitted  no  later  than  12  months  after 
commencing  operation;  and  g.  the 
permit  contains  a  term  which  prwides 
for  the  incorporation  of  test  resuhs  by 
administrative  amendment  in 
atxordance  whh  the  section  entitled 
"Administrative  Amendments."  The 
EPA  considers  these  provisions  to  be 
similar  in  many  respects  to  the  authority 
allowed  for  reasonably  anticipated 
ofwrating  scenarios  without  a  permit 
revision  under  40  CFR  70.6la)(9). 
because  the  permit  will  give  adequate 
notice  of  and  provide  Umitations  on  the 
changes  that  may  occur  through  a 
subsequent  administrative  amendment 
In  addition,  these  provisions  are 
consistent  with  part  70  revision 
procedures  because  they  achieve 
substantially  the  same  result  as  would 
be  the  case  if  Louisiana's 
preconstruction  and  operating 
permitting  programs  were  separate. 
Since,  if  these  programs  were  separate, 
40  CFR  70.5(a)(l)(ii)  and  70.4(bMl4) 
together  would  allow  changes  to 
preconstruction  permits  to  o<xur  prior 
to  revision  of  the  part  70  permit  (unless 
such  changes  conflicted  with  an  existing 
part  70  permit),  the  use  of  an  expedited 
revision  procedure  for  incorporation  of 
test  results,  such  as  that  in  AQ«70 
seaion  521_A.6,  produces  substantially 
equivalent  resuhs  where  the 
pr<^.onstruction  and  open»ting  permit 
programs  are  merged.  In  light  of  these 


considerations,  the  EPA  believes  this 
provision  is  consistent  with  part  70. 

AQ#70  section  521.A.6  providt-  That 
an  administrative  amendment  may  tte 
used  to  revisii  a  p«?rmit  for  changks  that 
would  not  violate  any  applicable 
requirement  or  standard,  which  do  not 
require  permit  modifications  under  40 
CFR  part  70  and  which  the  ptirmittin^ 
authority  considers  to  be  similar  in 
nature  to  the  changes  listed  in  tbbl 
subsection.  This  provision  could  lie 
interpreted  to  allow  administrative 
amendments  to  permits  to  incorporate 
changes  authorized  by  40  CFR 
70.4tb)(14).  The-se  'off-permit'  chang»-s, 
which  are  not  addressed  or  prohibited 
by  the  permit,  may  be  made  under  pait 
70  without  permit  revisions.  However, 
the  part  70  rule  contains  no  authority 
for  such  changes  to  be  incorporated  into 
operating  permits  except  thjtnigh  the 
appropriate  part  70  permit  procedures, 
which  may  be  either  a  minor  or 
significant  modification.  Therefore,  for 
full  part  70  approval,  section  521  j\.6 
must  be  reviseid  to  eliminate 
administrative  amendments  for  thi.s  typ,- 
of  change.  In  the  interim,  the  EPA 
expects  Louisiana  to  implement  lh;s 
provision  in  a  manner  consistent  with 
40  CFR  part  70. 

AQ«70  section  521.A.6  also  allows 
(Jianges  to  be  made  to  operating  pe^llif^ 
by  administrative  amendment  wfi^rw  tb» 
State's  permitting  authority  has 
determined  they  are  similar  to  the 
changes  listed  in  ACi«70  section  521. A. 
Part  70  allows  changes  submitted  as  pari 
of  a  State's  f>art  70  program,  in  addition 
to  those  specified  in  40  CFR  70.7(dMl  1. 
to  be  made  as  administrative 
amendments  where  the  EPA 
Administrator  determines  those  chang<» 
to  be  similar  to  the  changes  listed  m  40 
CFR  70.7(d)(l){i)-{iv).  However,  no  swh 
proposed  changes  were  submitted  by 
the  State  as  part  of  its  operating  permits 
program,  and  part  70  does  not  allow  for 
the  substitution  of  the  State  permitting 
authority's  approval  for  the 
Administrator's  approval,  which  is 
required  by  40  CFR  70.7(d)(l)(vi). 
Therefore,  for  full  part  70  approval,  this 
defed  in  AQ#70  section  521_A.6  of  the 
permit  regulations  must  be  corrected. 

The  requirements  of  40  CFR 
70.4(b)(13).  116),  70.7(h).  and  70.8  for 
permit  issuance,  renewals,  reopenings 
and  revisions,  including  public  notice. 
ar.d  EPA  and  affected  State  review  are 
met  by  the  provisions  of  AQ»7Q  sections 
519.  531.  and  533.  AQ#70  section  533.B 
of  the  permit  regulations  requires  the 
•pplicarJ.  rather  than  the  permitting 
authority,  to  submit  the  permit 
applications  directly  to  the 
Administrator.  The  notiCcatioB  to 
affected  States  will  be  provided  by  the 
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pennitting  authority  within  5  working 
days  of  receipt  of  a  complete  pennit 
application  as  required  by  40  CFR  part 
70.  AQ#70  sections  533.C  and  D  and 
531. B  provide  EPA  review,  objection 
and  a^ected  State  notice  only  for  major 
sources.  The  Administrator  may,  at  the 
time  of  an  operating  permits  program 
approval,  waive  the  requirement  for 
affected  State  and  EPA  review  for  any 
category  of  sources  other  than  major 
sources  pursuant  to  40  CFR  70.8(a)(2). 
Pursuant  to  40  CFR  70.3(b)(1),  the  State 
is,  under  AQ#70  section  507.A.1.  also 
deferring  from  the  part  70  program  at 
this  time,  non-major  sources  with  the 
exception  of  acid  rain  sources  and  solid 
waste  incineration  units  required  to 
obtain  permits  pursuant  to  section 
129(e)  of  the  Act.  This  deferral  is 
acceptable  under  40  CFR  70.3(b)(1)  until 
the  Administrator  completes  a 
rulemaking  to  determine  how  the 
program  should  be  structured  for  non- 
major  sources  and  whether  any 
permanent  exemptions  in  addition  to 
those  provided  for  in  40  CFR  70.3(b)(4) 
are  appropriate. 

The  requirements  of  40  CFR  70.7(e) 
for  minor  modification  procedures  are 
established  in  AQ#70  section  525.  40 
CFR  70.7(e)(2)  allows  the  use  of  these 
expedited  minor  modification 
procedures  for  certain  types  of  changes. 
Among  other  limitations,  the  minor 
modification  procedures  may  not  be 
used  for  any  changes  to  "case-by-case" 
determinations.  AQ#70  section  525. A. 2 
of  the  pennit  regulations  defines  the 
criteria  for  minor  modifications. 

Questions  have  been  raised 
concerning  whether  the  40  CFR 
70.7(e)(2)(i)(A){3)  provisions  prohibiting 
changes  in  "case-by -case" 
determinations  would  apply  in  the 
instance  of  a  preconstruction  permit  in 
which  the  permitting  authority,  through 
a  minor  modification  procedure, 
changes  a  source-specific  control 
technology  requirement  not  required 
under  part  C  or  D  or  section  1 1 1  or  1 1 2 
of  the  Act.  or  an  emission  limitation 
determination  established  on  a  source- 
specific  basis.  The  EPA  believes  the 
better  interpretation  of  40  CFR 
70.7(o){2){i)(A)(3)  requires  that  any 
requirement  imposed  on  a  source- 
specific  basis,  such  as  one  in  which  the 
permitting  authority  has  discretion  in 
setting  the  requirement  for  the 
particular  source,  must  be  considered  to 
be  a  "case-by-case"  determination. 
Therefore,  the  EPA  believes  that  a 
change  involving  a  source-specific 
requirement  in  a  preconstruction  permit 
would  be  considered  a  "case-by-case 
determination  of  an  emission 
limitation"  under  40  CFR 
70.7(e)(2)(i)(A)(3),  inehgible  for 


processing  as  a  minor  permit 
modification.  AQ#70  section  525.A.2.d 
allows  the  use  of  minor  modification 
procedures  for  some  changes  which 
would  be  considered  "case-by-case" 
emission  limits  under  the  interpretation 
referred  to  above.  The  EPA  intends  to 
revise  40  CFR  part  70  to  make  interim 
approval  possible  for  a  State  which  uses 
the  approach  taken  in  the  Louisiana 
operating  permits  program  for  the  "case- 
by-case"  restriction.  The  EPA  is  also 
soliciting  comment  in  the  proposal  to 
revise  40  CFR  part  70  with  regard  to 
whether  the  criteria  in  40  CFR 
70.7(e)(2)(i)(A)(3)  should  be  interpreted 
to  allow  source  specific  minor 
preconstruction  permit  review  changes 
in  control  technology  determinations  or 
emission  limitation  determinations  to  be 
eligible  for  minor  modification 
procedures.  Should  EPA  decide  in  favor 
of  this  inte:pr.!tation,  Louisiana's 
approach  to  the  "case-by-case" 
restriction  would  be  fully  consistent 
with  40  CFR  part  70  without  change.  If 
the  EPA  decides,  instead,  to  adopt  its 
current  position  described  above,  the 
Louisiana  operating  permits  program 
would  be  inconsistent  with  40  CFR  part 
70  requiraments,  because  it  allows 
changes  in  control  technology 
determinations  and  emission  limitation 
determinations  among  other  changes 
that  may  fell  within  the  40  CFR 
70.7(e)(2)(i)(A)(3)  restriction  to  be 
processed  through  the  minor 
modification  procedures.  Therefore,  as  a 
condition  of  full  part  70  approval, 
Louisiana  would  be  required  to  revise 
these  permit  regulations  to  provide  that 
such  changes  must  be  processed  as 
significant  modifications,  as  required  by 
40CFR7a7(e)(4). 

AQ#70  section  525  requires  that  tlie 
application  for  a  minor  modification  be 
submitted  to  and  approved  by  the 
pennitting  authority  prior  to  making  the 
proposed  change  at  the  source.  AQ#70 
section  525.B.6  states  that  for  any  minor 
modification  pertaining  to  a  change 
which  affacts  federally  enforceable 
permit  tcrins  and  conditions  at  a  part  70 
source,  the  terms  of  the  permit  revision 
shall  not  be  federally  enforceable 
pursuant  to  40  CFR  part  70  until  after 
the  required  EPA  45-day  review  period 
has  expired  or  until  the  EPA  has 
notified  the  permitting  authority  that 
the  EPA  will  not  object  to  final  issuance 
of  the  permit" modification,  whichever  is 
first.  If  the  permitting  authority  has 
issued  approval  of  the  modification 
prior  to  such  time,  the  terms  of  the 
permit  revision  shall  be  enforceable  by 
the  State  upon  approval  by  the 
permitting  authority  consistent  with  the 
approved  SIP.  AQ#70  section  525. B.7 


further  provides  that,  if  at  any  time  after 
the  approval  by  the  permitting  authority 
the  EPA  objects,  the  permit  will  be 
reopened.  This  is  consistent  with  40 
CFR  70.7(e)(2)(v).  This  section  of  the 
permit  regulations  provides  time-frames 
for  action  on  the  minor  modification 
apphcations  consistent  with  40  CFR 
70.7(e)(2){iv).  The  pennit  regulations  do 
not  provide  for  group  processing  of 
minor  modifications  for  groups  of 
sources.  Since  the  requirements  in  40 
CFR  part  70  for  group  processing  are  not 
mandatory,  this  is  acceptable. 

AQ#70  section  527  addresses  the 
criteria  for  significant  modifications  and 
substantially  meets  the  requirements  of 
40  CFR  70.7(e)(4).  AQ#70  section 
527.A.3,  in  allowing  certain  changes 
that  render  existing  compliance  terms 
inelevant  to  be  incorporated  through 
minor  modification  procedures,  appears 
to  refer  to  changes  such  as  those 
described  in  40  CFR  70.4(b)(14),  "off- 
permit"  changes.  However  the  language 
of  the  permit  regulations  is  unclear  and 
requires  clarification.  To  remedy  this 
defect,  the  State  should  add  language 
clarifying  that  the  modification  is  one 
which  would  qualify  as  a  change  under 
40  CFR  70.4(b)(14)  becauseit  is  not 
addressed  or  prohibited  by  the  permit 
and  would  otherwise  qualify  for 
treatment  as  a  minor  modification  under 
40CFR70.7(e)(2)(i)(A). 

Provisions  for  permit  reopenings  are 
addressed  in  AQ#70  section  529  and  are 
consistent  with  the  requirements  of  40 
CFR  70.7(f). 

40  CFR  70.8(a)(3)  requires  that  each 
State  permitting  authority  keep  for  five 
years  such  records  as  the  Administrator 
may  reasonably  require  to  ascertain 
whether  the  State  program  complies 
vdth  the  requirements  of  the  Act  and  40 
CFR  part  70.  44  L.R.S.  section  1  contains 
a  very  broad  definition  of  "public 
records."  44  L.R.S.  section  36  requires 
the  records  to  be  kept  for  three  years 
unless  a  longer  formal  retention 
schedule  has  been  developed.  As  a ' 
condition  of  full  part  70  approval,  a 
statutory  change  will  be  necessary  or  a 
supplemental  Attorney  General's 
Opinion  will  need  to  be  submitted 
demonstrating  how  the  current  statute 
ensures  that  the  required  records  will  be 
kept  for  at  least  five  years. 

(d)  Permit  Content  (40  CFR  70.6(a)): 
The  permit  content  requirements  of  40 
CFR  70.6(a)  are  met  by  the  model  permit 
submitted  in  Volume  III  of  the  State's 
part  70  submittal.  However,  40  CFR 
70.4(b)(16)  also  requires  provisions  in 
the  State's  program  implementing  the 
requirements  of  40  CFR  70.6  and  70.7. 
To  meet  these  part  70  requirements, 
AQ#70  sections  501.C.5  and  6  speak 
generally  to  permit  terms  and 
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renditions,  but  do  not  set  out  all 
requirements  for  each  operating  permit. 
Specifically  they  do  not  include  a 
requirement  that  the  permit  specify  the 
origin  of  and  reference  the  authority  for 
each  term  or  condition,  nor  do  they 
identify  differences  in  form  from  the 
applicable  requirements  upon  which  the 
terms  are  based.  Other  elements 
required  by  40  CFR  70.6  are  also  not 
addressed.  40  CFR  70.6(a)  includes 
requirements  for  emission  limitations, 
monitoring  and  recordkeeping,  and 
-  specifies  that  the  regulation  must  state 
that  no  permit  revision  shall  be  required 
under  any  approved  economic 
incentive,  marketable  permits  or  similar 
program.  A  severability  clause  is  also 
required  to  ensure  the  continued 
validity  of  the  various  permit 
requirements  in  the  event  of  a  challenge 
to  any  portion  of  the  permit.  These 
elements  must  be  addressed  in  the 
permit  regulations  in  order  to  afford 
citizens  the  opportimity  to  legally 
challenge  permits.  Although  some  of 
these  elements  are  contained  in  the 
State's  model  operating  permit,  one 
condition  of  full  part  70  approval  will 
be  that  the  permit  regulations  be  revised 
to  require  that  all  permit  elements  of  40 
CFT?  70.6(a)  be  included  in  each  permit. 

AQ#70  section  507.H  meets  the 
compliance  requirements  of  40  CFR 
70.6(c).  General  permits  as  allowed  by 
40  CFR  70.6(d)  and  temporary  sources 
as  allowed  by  40  CFR  70.6(e)  are 
provided  for  in  AQ#70  sections  513. A 
and  513.B,  respectively.  These  sections 
meet  the  requirements  of  40  CFR  part 
70. 

40  CFR  70.6(f)  provides  that  the  State 
may  allow  a  provision  in  the  part  70 
permit  stating  that  compliance  with  the 
conditions  of  the  permit  shall  be 
deemed  compliance  with  any  applicable 
requirement  as  of  the  date  of  permit 
issuance  provided  certain  requirements 
are  met.  AQ#70  section  507.1  allows  a 
very  restricted  use  of  such  a  "permit 
shield."  If  the  permit  does  not 
specifically  state  that  a  permit  shield 
exists  for  a  specific  Federal  program,  no 
shield  is  presumed  to  e>dst.  AQ#70 
section  507.1  requires  all  permit  shields 
to  undergo  public  notice  requirements. 

40  CFR  70.6(g)  contains  provisions 
which  state  that  certain  "emergencies" 
may  constitute  affirmative  defenses  to 
actions  for  noncompliance.  AQ#70 
section  507.J  provides  emergency 
provisions  consistent  with  Uiose  of  40 
CFR  70.6(g),  using  the  term  "upset" 
rather  than  "emergency." 

40  CFR  70.4(b)(12)  requires  that  the 
State's  part  70  submittal  contain 
operational  flexibility  provisions. 
AQ#70  section  507.G  provides  for 


operational  flexibility  consistent  with 
40CFR70.4(b)(12). 

The  permit  regulations  do  not  include 
a  definition  of  "emissions  allowable 
under  the  permit,"  because  the  State 
interprets  the  plain  meaning  of  this  term 
to  be  clear  in  the  context  of  the  permit 
regulations  without  further  definition. 
The  EPA  agrees  that  the  Louisiana 
permit  regulations  taken  as  a  whole 
adequately  define  "emissions  allowable 
under  the  permit." 

(e)  Off-permit  (40  CFR  70.4(b)(14)  and 
(70.4(b)(15)):  Section  507.F  of  the  permit 
regulations  allows  off-permit  changes 
which  meet  the  requirements  and 
provisions  of  40  CFR  70.4(b)(14)  and 
(15). 

3.  Permit  Fee  Demonstration 

The  fees  for  criteria  air  pollutants 
contained  in  the  fee  regulations  are 
below  the  presiunptive  minimum; 
therefore  a  detailed  fee  demonstration 
was  submitted  in  Volume  I  of  the  title 
V  operating  permits  program  submittal. 
The  fee  regulations  require  a  fee  of  S9.00 
per  ton  for  criteria  pollutants  based  on 
actual  emissions  at  major  soiut»s.  For 
facilities  which  emit  hazardous  air 
pollutants  (HAPs),  the  fees  are  $25,  $50 
or  $100  per  ton  based  on  the  class  of  the 
pollutant.  These  fees,  when  totaled  and 
divided  by  the  total  emissions,  result  in 
the  collection  of  approximately  $19  per 
ton  for  part  70  soiures.  After  careful 
review,  the  State  determined  that  these 
fees  would  support  the  title  V  permit 
program  costs  as  required  by  40  CFR 
70.9(a).  The  fee  demonstration  explains 
that  this  fee  structure  allows  program 
costs  to  be  covered  without  unduly 
penalizing  any  industry  in  the  State, 
and  the  fees  generated  would  meet  the 
program  costs.  The  fee  demonstration  is 
detailed  and  contains  direct  and 
indirect  costs  as  well  as  the  cost  for  the 
implementation  of  enhanced 
monitoring,  and  titles  III  and  FV  of  the 
Act.  The  nimiber  of  resource-hours  and 
positions  needed  to  implement  the 
program  was  calculated  and  the  fees 
were  adjusted  to  meet  these  costs.  The 
fee  regulations  contain  a  provision 
requiring  an  annual  review  of  the 
program  fee  schedule  and  fee 
regulations,  based  on  the  previous  year's 
costs  of  permit  program  operation.  The 
Louisiana  fee  demonstration  shows  that 
this  fee  schedule  meets  the 
requirements  for  an  operating  permits 
program  in  Louisiana.  The  State  will 
collect  $11,000,000  per  year  to  support 
all  applicable  part  70  activities.  Total 
costs  to  administer  the  operating 
permits  program  are  projected  to  be 
$10.6  million  per  year.  The  State  will 
also  increase  State  air  quality  staff  by  14 
positions.  Any  changes  in  the  fees 


would  need  to  be  made  by  a  revision  to 
the  fee  regulations. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

The  State  of  Louisiana  acknowledges 
that  its  request  for  approval  of  a  part  70 
program  is  also  a  request  for  approval  of 
a  program  for  delegation  of  unchanged 
section  112  standards  under  the 
authority  of  section  112(1)  as  they  applv 
to  part  70  sources.  Upon  receiving 
approval  under  section  112(1),  the  State 
may  receive  delegation  of  any  new 
authority  required  by  section  112  of  the 
Act  through  the  delegation  process. 

The  State  also  has  the  option  at  any 
time  to  request,  under  section  112(1)  of 
the  Act,  delegation  of  section  112 
requirements  in  the  form  of  State 
regulations  which  the  State 
demonstrates  are  equivalent  to  the 
corresponding  section  112  provisions 
promulgated  by  the  EPA.  At  this  time, 
the  State  plans  to  use  the  mechanism  of 
incorporation  by  reference  to  adopt 
unchanged  Federal  section  112 
requirements  into  its  regulations. 

The  radionuclide  NESHAP  is  a 
section  112  regulation  and  therefore, 
also  an  applicable  requirement  under 
the  State  operating  permits  program  for 
part  70  sources.  There  is  not  yet  a 
Federal  definition  of  "major"  for 
radionuchde  sources.  Therefore,  until  a 
major  source  definition  for 
radionuclides  is  promulgated,  no  source 
would  be  a  major  section  112  source 
solely  due  to  its  radionuclide  emissions. 
However,  a  radionuclide  source  may.  in 
the  interim,  be  a  major  source  under 
part  70  for  another  reason,  thus 
requiring  a  part  70  permit.  The  EPA  will 
work  with  the  State  in  the  development 
of  its  radionuclide  program  to  ensure 
that  permits  are  issued  in  a  timely 
manner. 

Section  112(g)  of  the  .Act  requires  that, 
after  the  effective  date  of  a  permits 
program  under  title  V.  no  person  may 
construct,  reconstruct  or  modifv-  any 
major  source  of  H.\Ps  unless  the  State 
determines  that  the  maximum 
achievable  control  technology  emission 
limitation  under  section  1 12(g)  will  be 
met.  Such  determination  must  be  made 
on  a  case-by-case  basis  where  no 
appUcable  limitations  have  been 
established  by  the  Administrator. 
During  the  period  from  the  title  V 
effective  date  to  the  date  the  State  has 
taken  appropriate  action  to  implement 
the  final  section  112(g)  rule  (either 
adoption  of  the  unchanged  Federal  rule 
or  approval  of  an  existing  State  rule 
under  112(1)),  Louisiana  intends  to 
implement  section  11 2(g)  of  the  Act 
through  the  State's  pnvonstructior. 
process. 
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The  State  of  Louisiana  commits  to 
appropriately  implementing  and 
enforcing  the  existing  and  ^ture 
requirements  of  sections  111,  112  and 
129  of  the  Act,  and  all  maximum 
achievable  control  technology  (MACT) 
standards  promulgated  in  the  future,  in 
a  timely  manner. 

The  State  of  Louisiana  developed  acid 
rain  permit  rules  as  AQ#70  section  505, 
which  was  submitted  with  the  operating 
permits  program  package.  The  State  also 
submitted  standard  acid  rain  permit 
appUcation  forms.  These  forms  will  be 
revised  as  updated  model  forms  are 
provided  by  the  EPA.  These  rules  and 
permit  applications  meet  the 
requirements  of  the  acid  rain  program. 

5.  Enforcement  Provisions 

Louisiana's  operating  permits 
program  submittal  addressed  the 
enforcement  requirements  of  40  CFR 
.70.4(b)(4)(ii)  and  70.4(b)(5)  in  Volume  I 
which  included  a  signed  Memorandum 
of  Understanding  between  EPA  Region 
6  and  LOEQ.  30  L.R.S.  section  2025.F.1 
allows  for  injtmctive  reUef  for  violations 
that  are  emissions-related,  and  30  L.R.S. 
section  2025.F.2  allows  for  criminal 
penalties  for  violations  of  emissions 
hmitations,  fee  and  filing  requirements, 
tampering  with  a  monitoring  device, 
and  false  statements.  30  L.R.S.  section 
2025.F.2.C  provides  that  a  person  shall 
not  be  considered  to  be  in  willful  or 
knowing  violation  of  a  fee  or  filing 
requirement  that  was  not  compUed  with 
through  excusable  neglect. 

The  Louisiana  Attorney  General's 
Opinion  has  demonstrated  that  the 
State's  enforcement  authority  is 
adequate  under  the  requirements  of  40 
CFR  part  70,  as  discussed  above. 

6.  Summary 

The  State  of  Louisiana  submitted  to 
the  EPA,  under  a  cover  letter  from  the 
Governor  dated  November  15, 1993,  the 
State's  operating  permits  program.  The 
submittal  has  been  reviewed  for 
adequacy  under  the  requirements  of  40 
CFR  part  70.  The  results  of  this  review 
are  included  in  the  technical  support 
document.  The  submittal  has  adequately 
addressed  all  sixteen  (16)  elements 
required  for  full  approval  as  discussed 
in  part  70,  except  with  regard  to  the 
70.4{b)(16)  requirement  to  include 
requirements  for  all  permit  conditions 
in  the  permit  regulations,  the 
requirement  that  a  permit,  or  any 
portion  of  a  permit,  may  not  be  held 
confidential,  the  requirement  that  the 
permit  regulations  ensure  that  no 
source,  or  portion  of  a  source  which 
would  be  defined  as  major  under  40 
CFR  70.2  will  be  exempted  from  part  70 
requirements  because  an  R  &  D  faciUty 


is  co-located  with  a  manufacturing 
facility,  the  requirement  that  AQ#70 
section  521.A.6  ensure  that  "off-permit" 
changes  are  not  processed  as 
administiative  amendments,  the 
requirement  for  approval  by  the 
Administrator  for  any  changes  similar  to 
those  allowed  by  AQ#70  section  521.  A 
to  be  processed  as  administrative 
amendments,  the  requirement  that 
AQ#70  section  527.A.3  be  clarified  as 
referring  to  "off-permit"  changes,  the 
requirement  that  AQ#70  section 
507.Cl.b  be  revised  to  require  that 
affected  aources  comply  with  the 
deadlines  in  AQ#70  section  505.D.2, 
and  the  requirement  that  records  be  kept 
for  five  years,  as  discussed  above. 
According  to  EPA's  current 
interpretation  of  "title  I  modification" 
and  "case-by-case  determination,"  the 
Louisiana  operating  permits  program 
would  also  need  to  be  revised  for  full 
approval  consistent  with  the  Federal 
interpretation,  by  making  the  definition 
of  "title  I  modification"  consistent  with 
the  Federal  definition,  and  by  requiring 
that  changes  to  "case-by-case"  emission 
limitation  determinations  and  source- 
specific  control  technologies  among 
other  changes  must  be  processed  as 
significant  modifications  as  required  by 
40  CFR  70.7(e)(2)(i)(3).  However,  if,  as 
discussed  above,  40  CFR  part  70  is 
revised  to  adopt  the  alternative 
interpretation  of  "title  I  modification" 
and  "case-by-case  determination," 
Louisiana's  regulation  with  regard  to 
these  issues  would  be  fully  consistent 
with  40  CTR  part  70  without  change. 
Louisiana's  operating  permits  program 
submittal  meets  all  requirements 
necessary  to  receive  source  category- 
limited  interim  approval  of  the  State 
operating  permits  program  pursuant  to 
title  V,  1990  Amendments  and  40  CFR 
part  70. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  Louisiana  on 
November  15,  1993.  Interim  approvals 
under  section  502(g)  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  As  discussed 
above,  the  State's  regulation  regarding  R 
&  D  facilities  causes  the  State  to  lack  the 
authority  to  ensure  that  all  part  70 
sources  submit  an  application  in  the 
first  year  following  interim  approval. 
Therefore,  Louisiana  will  be  granted 
source  category-limited  interim 
approval.  In  order  to  receive  source 
category-limited  interim  approval, 
Louisiana's  operating  permits  program 
must  substantially  meet  the  part  70 


requirements  and  demonstrate  a 
compelling  reason.  The  EPA  is  satisfied 
that  these  requirements  have  been  met 
If  promulgated,  the  State  must  make  the 
changes  noted  above  to  receive  full 
approval. 

Evidence  of  these  statutory  and 
regulatory  revisions  and  their 
procedurally  correct  adoption  must  be 
submitted  to  the  EPA  within  18  months 
of  the  EPA's  approval  of  the  Louisiana 
operating  permits  program.  This  interim 
approval,  which  may  not  be  renewed, 
extends  for  a  period  of  up  to  two  years. 
During  the  interim  approval  period,  the 
State  is  protected  from  sanctions  for 
failure  to  have  a  program,  and  the  EPA 
is  not  obligated  to  promulgate  a  Federal 
permits  program  in  the  State.  Permits 
issued  under  a  program  with  interim 
approval  would  have  full  standing  with 
respect  to  part  70,  and  the  one-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  interim  approval,  as  does  the 
three-year  time  period  for  processing  the 
initial  permit  applications. 

If  the  interim  approval  is  converted  to 
a  disapproval,  it  will  not  affect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  would  not  affect  its 
State-enforceability.  Moreover,  the 
EPA's  disapproval  of  the  submittal 
would  not  impose  a  new  Federal 
requirement. 

III.  Proposed  Rulemaking  Action 

In  this  action,  the  EPA  is  proposing 
interim  approval  of  the  operating 
permits  program  submitted  by  the  State 
of  Louisiana.  The  program  was 
submitted  by  the  State  to  the  EPA  for 
the  purpose  of  complying  with  Federal 
requirements  found  in  title  V  of  the  Act, 
and  in  40  CFR  part  70,  which  mandate 
that  States  develop,  and  submit  to  the 
EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources, 
and  to  certain  other  soxuxks  with  the 
exception  of  Indian  Lands. 

Requirements  for  title  V  approval, 
specified  in  40  CFR  70.4(b).  encompass 
section  112(1)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
Federal  section  112  standards  as  they 
apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resoiu-ces  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  40  CFR  part  70.  Therefore,  as  part 
of  this  interim  approval,  the  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
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as  promulgated.  This  applies  to  existing 
and  future  standards  as  they  apply  to 
sources  covered  by  the  part  70  program. 
The  EPA  has  reviewed  this  submittal 
of  the  Louisiana  of)erating  permits 
program  and  is  proposing  source 
category-Hmited  interim  approval. 
Certain  defects  in  the  State's  statutes 
and  regulations  preclude  the  EPA  from 
granting  full  approval  of  the  State's 
operating  permits  program  at  this  time. 
The  EPA  is  proposing  to  grant  interim 
approval,  subject  to  the  State  obtaining 
the  needed  regulatory  and  statutory 
revisions  within  18  months  after  the 
Administrator's  approval  of  the 
Louisiana  title  V  program  pur.«;unnt  to  40 
CFR  70.4. 

IV.  Administrative  Requirements 

A.  Request  for  Public  Comme-nts 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  the  State's  submittal 
and  other  information  re!ied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  ail  the 
information  submitted  to,  or  other\vise 
considered  by,  the  EPA  in  the 
development  of  this  proposed  interim 
approval.  The  principal  purposes  of  the 
docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  bv  September 
26,  1994. 

B.  Exf^rutive  Order  J 2866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory-  Flexibility  Ac:. 
5  U.S.C.  600,  et  seq,  the  EPA  musi 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  oi 
final  rule  on  small  entities  t5  U.S.C.  60.3 
and  604).  Alternatively,  the  EPA  ma\ 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Operating  permits  program  approvals 
under  section  502  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  operating  permits 


program  approval  does  not  impose  anv 
new  requirements.  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  anal\-sis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  EPA  to  base 
its  actions  concerning  operating  permits 
programs  on  such  grounds  [Union 
Electric  Co.  v.  U.S.  EPA..  427  U.S.  246 
256-66  (S.Ct  1976):  42  U.S.C. 
7410(a)(2)). 

List  of  Subjects  in  40  CFR  Part  7a 

Environmental  protection. 
Administrative  practice  and  procedure. 
hitergovemmental  relations.  Operating 
permits. 

Authorit>:  42  li.S.C  7401-7t.7lq 

Datrd:  August  12.  1994 
W.B.  Hathaway, 

Acting  Regional  Adrmni^traror  !t^A  i 
!FR  Doc.  94-20951  Filed  8-;-!-94:  ft  ■;5  r..~.l 
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47  CFR  Part  76 

[OS  Docket  No.  94-95;  DA  94-895] 

Cable  Television  Service;  List  of  Major 
Television  Markets 

AGENCY:  Federal  Commiiniciticns 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Com.mission.  through  this 
action,  invites  comments  on  its  proposal 
to  amend  its  rules  regarding  the  !h<-ting 
of  major  television  markets,  to  th£;-.gc 
the  designation  of  the  Tampa- 
St. Petersburg-Clearwater  te!e\  ision 
market  to  include  the  comDiunitv  oi 
Lakeland,  Florida.  This  action  is  taken 
at  the  request  of  Public  Interest 
Corporation,  licensee  of  television 
.station  \VTMV(TV).  channel  32. 
Lakeland.  Florida  and  it  t.'-ken  to  te't  the 
proposal  for  market  hyphpnatio;) 
thro'jgh  the  record  estahiished  ba'^ed  en 
comments  filed  by  interested  parties. 
DATES:  Coniments  are  due  on  or  bvfcre 
September  14.  1994  and  reph 
(  omments  are  due  on  or  be  fort-  Oi  tcbtr 
14,  1994: 

ADDRESSES:  Federal  Communicctions 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Johnson.  Cable  ServK  es 
Bureau  (202)418-0856 
SUPPLEMENTARY  INFORMATION;  This  is  a 
synopsis  of  the  Commission's  S'otice  cf 


Proposed  Rulemaking,  Docket  94-95. 
adopted  August  12.  1994  and  released 
August  15,  1994.  The  hill  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239). 
1919  M  Street,  NW,  Washington.  DC. 
20554,  and  may  be  purchased  from  the 
Commissions  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  1919  M  Street.  NW. 
Washington,  D  C.  20554. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission,  in  respon<e  to  a 
Petition  for  Rule  Making  filed  h\  the 
petitioner,  proposed  to  amend  §76.51  cf 
the  Rules  to  add  the  com.munity  cf 
Lakeland  to  the  Tampa-St. Petersburg- 
Clearwater,  Florida  television  market 

2.  In  evaluating  past  requests  for 
hyphenation  of  a  market,  the 
Commission  has  considered  the 
following  factors  as  relevant  to  its 
examination:  (1)  the  distance  between 
the  existing  designated  corrimunities 
and  the  community  proposed  to  t>e 
added  to  the  designation;  (2)  \s  hether 
cable  carriage,  if  afforded  to  the  subiei  t 
station,  would  extend  to  areas  be\ond 
its  Grade  B  signal  coverage  area;  (3)  Ih'^ 
presence  of  a  clear  showing  of  a 
particularized  need  by  the  station 
requesting  the  change  of  market 
designation:  and  (4)  an  indicaticn  ct 
benefit  to  the  public  from  the  proposed 
change.  Each  of  these  factors  helps  the 
Commission  to  evaluate  ind.vidi;al 
market  conditions  consistent  "with  the 
underlying  competitive  purpose  cf  the 
market  hyphenation  rule  to  dehnea'e 
areas  where  stations  can  and  do.  both 
actually  and  logic  allv.  t  ompete  " 

3.  Based  on  the  facts  presented,  tnt 
Commission  believes  that  a  soffit  ient 
ca.se  for  redesignaticn  of  the  sjb:*^  t 
market  has  been  spt  forth  so  that  this 
proposal  should  be  tested  through  the 
r.:le  making  process,  including  tr.e 

(  omments  of  interested  par!.es  I: 
appears  from  the  mformaiicn  ti-fort  us 
that  the  te!e\  ision  stations  licensed  to 
Tampa,  St.  Petersburg.  Clearwattr.  ana 
Lakeland  do  compete  for  audit-nces  ar^c: 
iidvertisers  throughout  much  cf  the 
proposed  co.mbined  market  crei.  and 
that  sufficient  e\  idence  has  been 
presented  tending  to  demonstrate 
I  om.monaiily  tjetween  the  prcpced 
(  omm.unities  to  be  added  to  the  ma.'Kel 
designation  and  the  market  as  a  uho.v 
Moreo\er,  the  petitioners'  proposal 
appears  to  be  consistent  with  the 
Commission  s  policies  regarding 
redesignation  of  a  hyphenated  tel-.  \  isiun 
market.  Accordingly,  comment  is 
requested  on  the  proposed  addition  c' 
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Lakeland  to  the  Tampa-St.  Petersburg- 
Clearwater,  Florida  television  market 

Initial  Regulatory  Flexibility  Analysis 

4.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  §601  (3)  of  the 
Regulatory  Flexibility  Act.  A  few  cable 
television  system  operators  will  be 
affected  by  the  proposed  rule 
amendment.  The  Secretary  shall  send  a 
copy  of  this  Notice  of  Proposed  Rule    ^ 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  No. 
96-354,  94  Stat.  1164,  5  U.S.C.  §601  et 
seq.  (1981). 

Ex  Parte 

5.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See 

genera/yy  47  CFR§§  1.1202,  1.1203  and 
1.1206(a). 

Comment  Dates 

6.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 


may  file  comments  on  or  before 
September  14, 1994,  and  reply 
comments  on  or  before  October  14, 
1994.  All  relevant  and  timely  comments 
will  be  considered  before  final  action  is 
taken  in  this  proceeding.  To  file 
formally  in  this  proceeding,  participants 
must  file  an  original  and  four  copies  of 
all  comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  pfus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Com r, II nications  Commission, 
Washington,  DC.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street.  NW.,  Washington,  D.C.  20554. 

7.  Accordingly,  this  action  is  taken  by 
the  Chief,  Cable  Services  Bureau, 
pursuant  to  authority  delegated  by 
§  0.321  of  the  Commission's  Rules. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  C^ommission. 

Wiliiam  H.  Johnson, 

Actir.g  Chief.  Cable  Sen-jces  Bureau. 

IFR  Doc.  94-20856  Filed  8-24-94;  845  am) 

BILUNG  COOB  6712-01-F 


DEPARTMENT  Of  DEFENSE 
48  CFR  Parts  211,  227,  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Rights  in 
Technical  Data 

AGENCY:  Department  of  Defense. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 


SUMMARY:  This  document  extends  the 
public  comment  period  for  the  proposed 
rule  on  Rights  in  Technical  Da: a  that  tlie 
Department  of  Defense  had  p.   .'ished 
on  June  20, 1994  (59  FR  3158', : 
DATES:  Comments  on  the  prof  -.sd  rule, 
should  be  submitted  in  writiri-  ,o  the 
address  shovm  below  on  orh-tTe 
September  9.  1994.  to  be  consuiered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  vvTitfen  comments  to:  Deputy 
Director,  Major  Policy  Initiatives, 
PDUSD  (A&T)  DP;  ATTN:  Ms.  Angelina 
Moy:  1211  S.  Fern  Street,  Room  C-109. 
Arlington,  VA  22202-2808.  Please  cite 
DAR  Care  91-312  in  all  correspondence 
related  to  this  proposed  rule. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelina  Moy,  telephone  (703)  604- 
5386. 

Claudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

IFR  Doc.  94-20969  Filed  8-24-94;  8:45  am] 
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Federal  Re^istcr 

V'o!    59.  No    764 
Thursday.  August  25.  19«»4 


This  section  of  the  FEDERAL  REGISTER 
contains  document  oHher  than  rutes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  trearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  o<  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  aod  functions  are 
examples  of  documents  aopearing  In  thrs 
section. 


DEPARTMENT  Of  AGfflCULTURE 

Agriculfeirai  Marketing  Service 
rTMD-94-00-2] 

Nominations  for  Mefnt)ers  of  the 
National  Organic  Standards  Board 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Notice. 

SUMWARY:  The  Organic  Foods 
Production  Act  of  1990.  as  amended 
(Act),  requires  the  estabhshment  of  a 
National  Organic  Standards  Board 
(NOSB)  to  assist  in  the  development  of 
standards  for  substances  to  be  used  in 
organic  production  and  to  advise  the 
Secretary  of  Agriculture  on  any  other 
aspects  of  the  implementation  of  the 
Act.  The  NOSB  was  originally 
established  on  Januarj'  24,  1992,  with 
individual  members  appointed  for 
staggered  appointments  of  3,  4,  and  5 
years.  App<nntm«its  for  four  members 
will  be  op  in  January  1995,  and  the 
Secretary  seeks  nominations  of 
individuals  to  be  considered  for 
selection  as  NOSB  members. 
DATES:  Written  nominations,  with 
resumes,  most  be  postmarked  on  or 
before  September  30, 1994. 
ADDRESSES:  Nominations  should  be  sent 
to  Dr.  Harold  S.  Ricker,  Assistant 
Director,  Transportation  and  Marketing 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture 
(USDA).  Room  4006  South  Building, 
P.O.  Box  96456.  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker.  (202)  720-2704. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act. 
Public  Law  Number  92-463.  notice  is 
hereby  given  that  the  Organic  Foods 
Production  Act  of  1990.  as  amended. 
requires  the  Secretary  to  establish  an 
organic  certification  program  for 
producers  and  handlers  of  agricultural 


products  that  have  been  produced  using 
organic  methods.  In  developing  this 
program,  the  Secretary  is  required  to 
establish  a  NOSB.  The  purpose  of  the 
NOSB  is  to  assist  in  the  development  of 
standards  for  substances  to  be  used  in 
organic  production  and  to  adxise  the 
Secretary  on  any  other  aspects  of  the 
implementation  of  the  program. 

The  current  NOSB  has  worked  to 
develop  reicmmendations  to  the 
Sf-cretary  to  eslablish  the  initial 
program.  Il  is  anticipated  that  the  NOSB 
will  continue  to  work  on 
recommendations  for  refinements  in  the 
program  and  the  ongoing  review  of 
substances  considered  for  organic 
production  and  processing.  A  member 
of  the  NOSB  shall  serve  for  a  term  of  5 
years,  except  that  the  Secretary 
appointed  the  original  members  of  the 
NOSB  for  staggered  terms  of  3,  4.  and 
5  years.  The  terms  of  four  members  of 
the  current  NOSB.  who  were  appointed 
for  3-year  terms,  will  be  completed  on 
January  24,  1995.  A  member  may  serve 
consecutive  terms  if  such  member 
served  an  original  term  that  was  less 
than  5  years.  However  a  member  of  the 
NOSB.  with  3  years  of  service,  seeking 
reappointment  may  only  be  reappointed 
for  3  years  in  accordance  with  7  U.S.C. 
2283  (c)  which  states  "No  person  other 
than  an  officer  or  employee  of  the 
Department  of  Agriculture  may  serve 
more  than  six  consecutive  years  on  an 
advisory  committee,  unless  authorized 
by  the  Secretary." 

Nominations  are  sought  for  the 
positions  of  Farmer,  Handler  or 
Processor,  Retailer,  and 
Environmentalist.  Individuals  desiring 
to  be  appointed  to  the  NOSB  at  this  time 
must  be  either  an  owner  or  operator  of 
an  organic  farming  operation,  an  owner 
or  operator  of  an  organic  handling  or 
processing  operation,  an  owner  or 
operator  of  a  retail  establishment  with 
significant  trade  in  organic  products,  or 
an  expert  in  the  area  of  environmental 
or  resource  conservation. 

One  member  of  the  NOSB  must  be  a 
certifying  agent  as  defined  in  l*uWic 
Law  Number  101-624.  That  member 
shall  be  appointed  at  an  appropriate 
date  after  the  accreditation  of  a  number 
of  individuals  as  certifying  agents  has 
been  completed. 

Selection  criteria  will  include  such 
factors  as;  demonstrated  experience  and 
interest  in  oi^ganics;  commodity  and 
geographic  representation;  endorsed 


support  of  industry  organizations; 
demonstrated  experience  with 
environmental  concerns;  and  other 
factors  as  may  be  appropriate  for 
specific  positions. 

After  applications  have  been 
reviewed,  individuals  receiving 
nominations  will  be  contacted  and 
supplied  with  biographical  fcrrr:s  The 
biographical  information  must  be 
completed  and  returned  to  USu.\ 
within  10  working  days  of  its  rt-ceipt,  to 
expedite  the  seoarity  clesj-ance  process 
that  is  required  by  the  Secretary 

Dated;  Augv.st  19,  1994. 
Lon  Hatanityat 

Adminiiirator. 

(FR  Doc.  94-20193Tiled  tt-2-;-94.  S  45  am] 

BILUNG  COOC  34ie-a-P 


Forest  Service 

Creaky  Hart  Project  Area;  Idaho 
Panhandle  National  Forests,  Shoshone 
County,  ID 

ACTION:  Notice  of  Availability  of  the 
Draft  Envirorunental  Impact  Statement 
(DEIS)  for  pubUc  comment  on  proposed 
activities  in  the  Creaky  Hart  Project 
Area. 

DATES;  The  comment  period  on  this 
DEIS  ends  October  12, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Responsible  Official, 
District  Ranger.  Steve  E.  Williams, 
Wallace  Ranger  District,  Idaho 
Panhandle  National  Forest.  P.O.  Box  14, 
Silverton,IDa3867. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  should  be  directed  to  Ted  ). 
Pettis,  NEPA  Coordinator.  Wallace 
Ranger  District,  Idaho  Panhandle 
National  Forest.  P.O.  Box  14,  Silverton. 
ID  83867.  Phone:  (208)  752-1221. 
SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Serv  ice  is  issuing  a  DEIS  for 
public  comment.  The  DEIS  documents 
proposed  timber  management  practices 
that  move  the  Creaky  Hart  Project  Area 
toward  the  desired  fijture  conditions  as 
directed  by  the  1987  Idaho  Panhandle 
National  ForeSs  (IPNF)  Forest  Plan. 
The  area  is  located  approximately  10  air 
miles  north  of  Wallace,  Idaho  and  is 
approximately  13,960  acres  in  size. 

Public  participation  has  been  on  going 
throughout  the  proiect.  Comments  are 
requested  on  the  DHS  tor  the  next  45 
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days.  During  this  45  day  comment 
period,  comments  and  concerns  should 
be  addressed  to  the  NEPA  Coordinator 
to  assist  in  preparing  a  final  EIS. 

The  District  Ranger  is  the  responsible 
official  for  this  DEIS.  Alternative  7  is  the 
preferred  alternative  at  this  time. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  action  was  developed  for  the 
area  that  included  timber  harvest, 
reforestation  activities,  and  minimum 
entry  into  the  Trouble  Creek  Roadless 
Area  through  implementation  of  timber 
sales.  The  scope  of  the  proposed  action 
is  limited  to  timber  harvesting, 
reforestation,  and  related  road 
construction/reconstruction  activities. 
During  development  of  the  proposed 
action  and  alternatives  to  the  proposed 
action,  emphasis  has  been  placed  on 
forest  health,  roadless,  wildlife,  and 
water  resource  concerns. 

Seven  alternatives  were  developed, 
including  a  No-Action  Alternative. 
Alternative  7  is  the  alternative  preferred 
by  the  Forest  Service.  Under  Alternative 
7,  the  harvest  of  green,  dead  and  dying 
thnber  is  scheduled  for  implementation. 
The  project  would  produce  an  estimated 
6.6  million  board  feet  of  timber  and  treat 
56  timber  harvest  units.  Openings 
would  be  no  larger  than  5  acres.  Harvest 
methods  include,  clearcut,  sheltenvood, 
and  overstory  removal  using  helicopter 
and  cable  yarding.  In  this  proposal  3.6 
miles  of  road  would  be  constructed. 
Roads  would  generally  follow  ridgetops 
and  not  cross  any  live  streams. 

Management  activities  would  be 
administered  by  the  Wallace  Ranger 
EHstrict  of  the  Idaho  Panhandle  National 
Forests  in  Shoshone  County,  Idaho.  This 
DEIS  will  tier  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals,  Objectives, 
Standards  and  Guidelines,  and 
Management  Area  direction)  in- 
achieving  the  desire  future  condition  for 
this  area. 

Daled;  August  10,  1994. 
Sle\e  E.  Williams, 

District  Ranger.  Wallarf  RangT  District. 
Idaho  Panhandle  Sational  Forei^ts. 
!FR  Doc.  94-20735  Filed  8-:4-94:  8-45  f..",! 
BILLINS  CODE  3410-:i-M 


Soil  Conservation  Service 

Watershed  Projects;  Deauthorization 
of  Funds;  Boydsville  Watershed,  AR 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  intent  to  deauthorize 
Federal  funding. 


Pubhc  Law  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  622),  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  Boydsville 
Watershed  Project  (Clay  Count v, 
Arkansas). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronnie  D.  Murphy,  State 
Conservationist,  Soil  Conservation 
Service,  Room  5404,  Federal  Building, 
700  West  Capitol  Avenue,  Little  Rock, 
Arkansas  72201,  Telephone:  (501)  324- 
5445. 

SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Ronnie 
D.  Murphy  that  the  proposed  works  of 
improvement  for  the  BoydsviJle 
Watershed  Project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project. 
Information  regarding  this 
determination  may  be  obtained  from 
Ronnie  D.  Murphy,  state 
conservationist,  at  the  above  address 
and  telephone  number.  No 
administrative  action  on 
implementation  of  the  proposed 
deautharization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

Dated:-August  12,  1994. 
Ronnie  0.  Murphy, 

State  Conservationist. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Proletl.-on 
and  Flood  Prevention.  Office  of  Managenier.I 
and  Budget  Circular  A-95  regarding  Stale 
end  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
IS  applicable.) 

iFR  Doc. 94-20908  Filed  8-24-94   8  45  anr! 
BILLING  CODE  3410-18-M 


SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act. 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisiims  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35) 

Agency:  Minority  Business 
Devfiopment  Agency. 

Titlf:  1992  Characteristics  of  Business 
Owners  Survey. 

Form  .\umberls):  CBO-1,  -2,  and  -3. 

Agency  Approval  Number:  None. 

Ape  Cf  Request:  New  collection. 

Burden:  59,750  hours. 

Number  of  Respondents;  152.000. 

Avg  liours  Per  Response:  .39  hour. 


Needs  and  Uses:  This  survey  will 
collect  data  for  comparing 
characteristics  among  different  groups 
of  business  owners.  The  collected  data 
will  be  used  to  evaluate  exisitng 
Government  programs  designed  to 
promote  businesses  and  to  plan  and 
manage  future  programs  and  research 
efforts. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 

Frequency:  Single  time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271 ,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue. 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated;  August  22,  1994,    . 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

IFR  Doc.  94-20978  Filed  8-24-94;  8;45  ami 

BILLING  CODE  35tO-CW-f 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Company  Organization  Sur\ev. 

Form  Numfce/fsJ:  NC-9901. 

Agency  Approval  Number:  0607-     - 
0444. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  cunently  approvfd 
collection. 

Burden:  196,794  hours. 

Number  of  Respondents:  1 1 5,000. 

Avg  Hours  Per  Response:  1  hour  43 
minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Company  Organization 
Survey  (COS)  annually  to  update  and 
maintain  the  Standard  Statistical 
Establishment  List  (SSEL).  The  SSEL  is 
a  computerized  Ust  of  all  employer 
organizations  and  their  establishments 
and  contains  such  information  as  name, 
address,  physical  location.  Standard 
Industrial  Classification  (SIC)  code. 
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employment  size  code,  and  company 
affiliation.  It  provides  a  single  universe 
for  the  selection  and  maintenance  of 
statistical  samples  c^  establishments, 
legal  entities,  or  enterprises;  provides  a 
standard  basis  for  assigning  SIC  codes: 
and  provides  establishment  level  data 
from  multi-estabHshment  companies 
that  are  summarized  and  published  in 
the  annual  Coimty  Business  Patterns 
series  of  reports. 

Affectea  Public:  Business  or  other  for- 
profit  institutions,  Non-profit 
institutions.  Small  businesses  or 
organizations. 

Frequency:  Annually. 

Respondent's  CH}ligatJon:  Mandator,- . 

OMBDesk  Officer:  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3'271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue. 
NVV.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  August  22, 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  94-20977  Filed  8-24-94;  8:45  am) 

BILLING  CODE  3510-07-F 


Economics  and  StaMsttcs 
Administration 

Advisory  Committee  of  the  Task  Force 
for  Designing  the  Yew  2000  Census 
and  Cenaus^etated  Activities  tor 
2000-2009 

AGENCY:  Econcinics  and  Statistics 

Administralicn,  Department  of 

Commerce. 

ACnOM:  Notice  of  public  meeting. 

SUMMART:  Piirsuar.t  to  the  Federal 
Advisory  Comrr.itiee  Act  (Pub.  L.  92- 
463,  as  amended  by  Pi.ib.  L.  94—409).  we 
are  giving  notice  of  a  n.ceting  of  the 
Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census  and 
Census-Related  Activities  for  2000- 
2009.  The  meeting  wiii  convene  on 
Thursday,  September  8,  1994, 
continuing  through  Fridav,  September 
9,  1994,  at  the  DuPont  Plaza  Hotel,  1500 
New  Hamp>shire  Avenue,  N.W., 
Washington,  D.C.  The  Advisory 
Committee  is  composed  of  a 
Chairperson,  twenty-five  member 
organizations,  and  nine  ex  efficio 


members,  all  appointed  by  the  Secretary 
of  Commerce.  The  Advisory  Committee 
will  consider  the  goals  of  the  census  and 
user  needs  for  infbnnation  provided  l^ 
the  census,  and  piovide  a  perspective 
from  the  standpoint  of  the  outside  user 
community  on  bow  proposed  designs 
for  the  year  2000  census  realize  those 
goals  and  satisfy  tbose  needs.  The 
Advisory  Committee  shall  consider  all 
aspects  of  the  conduct  of  the  certsus  of 
population  and  housing  for  the  year 
2000,  and  shall  make  recommendations 
for  improving  that  census. 

DATES:  The  meeting  will  begin  at  1:00 
p.m.  on  Thursday,  September  8, 1994 
and  adjourn  at  5:00  p.m.  on  Friday, 
September  9,  1994. 

ADDRESSES:  The  meeting  will  take  place 
at  the  DuPont  Plaza  Hotel,  1500  New 
Hampshire  Avenue,  N.W.,  Washington. 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
submit  WTitten  statements  or  questions, 
may  contact  Thomas  P.  DeCair, 
Department  of  Commerce,  Bureau  of  the 
Census,  Room  2066,  Federal  Building  3, 
Washington,  D.C.  20233.  Telephone: 
(301)  763-7298. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  includes 
discussions  on  cooperative  ventures 
with  state,  local,  and  tribal 
governments;  evaluation  plans  for  the 
1995  Test  Census;  non-federal  content 
solicitation;  residency  rules;  an  update 
of  the  federal  review  of  racial  and  ethnic 
categories;  an  explanation  of  estimation 
and  sampling;  and  other  itenos  that  the 
Chair  and  Advisory  Committee 
members  deem  appropriate  for  this 
meeting. 

The  meeting  is  open  to  the  public.  A 
brief  period  will  be  set  aside  for  public 
comment  and  questions.  However, 
persons  with  extensive  questions  or 
statements  for  the  reccwd  must  submit 
them  in  writing  to  the  Commerce 
Department  official  named  above  at 
least  three  working  days  prior  to  the 
meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Susan  Knight  on  (301)  763-7298. 

Dated:  August  18.  1994. 
Paul  A.  London, 

Acting  Under  Secretary  for  Economic  Affairs. 
Economics  and  Statistics  Administration. 
[FR  Doc.  94-20901  Filed  8-24-94:  8  45  am] 
BILLING  CODE  3$1»-EA-M 


International  Trade  AdMlniatraUofi 
[A-68e-0i71 

Electroluminescent  High  Intormation 
Content  Flat  Panel  Displays  (EL  FPDs) 
and  Display  Glass  Therefor  From 
Japan;  Aiwewdmont  of  Notice  of  Court 
Decision  and  Revocation  of 
Antidumping  Duty  Order 

ACjENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amendment  of  May  6,  1994, 
Notice  of  Court  Decision  and  Revocation 
of  Antidiunping  Duty  Order. 

summary:  On  April  15.  1994,  in  the  case 
of  Hosiden  Corporation  v.  United  States. 

18  err Slip  Op.  94-60  (April  14, 

1994)  [Hosiden  /},  the  United  States 
Court  of  International  Trade  (CIT) 
affirmed  the  International  Traf'e 
Commission's  (ITC)  amendea 
determination  on  remand  that  there  is 
no  material  injury  to  the  U.S.  industn,' 
from  imports  of  electroluminescent  (EL) 
fiat  panel  displays  and  display  glass 
therefor  (FPE)s)  fi-om  Japan.  In 
accordance  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Timker.  Co.  v.  United  States,  893  F.2d 
337  (Fed.  Cir.  1990)  iTimken),  the 
Department  of  Commerce  (the 
Department)  pubhshed  a  Notice  of  Court 
Decision  in  the  Federal  Register  on  May 
6.  1994  (59  FR  23690,  May  6.  1994) 
stating  that  The  Department  will 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise 
and  that  "(ilf  the  case  is  not  appealed, 
or  is  affirmed  on  appeal,  then  the 
antidumping  duty  order  on  EL  FPDs 
will  be  revoked."  59  FR  at  23690. 

On  May  10, 1994.  Sharp  Corporation 
filed  with  the  CIT  a  Motion  for  Writ  of 
MaiKlamus  to  Enforce  Judgment 
requesting  that  the  CTT  order  the 
Department  to  take  four  specific  actions 
to  carry  out  the  CTT's  April  14. 1994, 
Order.  On  August  12. 1994,  the  CIT 
issued  a  Memorandum  and  Order 
granting  Sharp  Corporation's  Motion  for 
Writ  of  Mandamus  to  Enforce  Judgment. 
Hosiden  Corporation  v.  United  States, 
Slip  Op.  94-128.  August  12.  1994 
[Hosiden  II).  This  notice  is  published  in 
accordance  with  the  CITs  August  12, 
1994,  Order  and  amends  the 
Department's  May  6,  1994.  Notice  of 
Court  Decision. 

EFFECTIVE  DATE:  August  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Diminich  or  Richard  Rimlinger. 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
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Constitution  Avenue,  N.W., 
Washington.  D.C.,  20230;  telephone 
(202) 482-4733. 

SUPPt.EMENTARY  INFORINATION: 

Background 

On  August  26, 1991,  the  ITC 
determined  that  a  U.S.  industry  was 
being  materially  injured  by  reason  of 
imports  of  EL  FPDs  from  Japan  (56  FR 
43937,  Sept.  5. 1991).  On  September  4, 
1991,  the  Department  published  an 
antidimiping  duty  order  on  EL  FPDs  (56 
FR  43741.  September  4, 1991). 

The  ITC  determination  was  appealed 
to  the  err  by  exporters  of  FPDs.  Sharp 
Corporation  obtained  a  preliminary 
injunction,  dated  January  20,  1994 
(Preliminary  Injunction  Order), 
enjoining  Uquidation  of  entries  of  EL 
FPDs  entered  after  February  21.  1991. 
the  date  of  pubhcation  of  the 
Department's  preliminary  determination 
of  sales  at  less  than  fair  value  (56  FR 
7008,  February  21, 1991).  The  GIT 
remanded  the  determination  to  the  ITC 
to  reconsider  its  injury  determination, 
and  on  March  8, 1993.  the  ItC 
determined  on  remand  that  no  U.S. 
industry  was  being  materially  injured  by 
reason  of  imports  of  EL  FPDs.  This 
remand  was  affirmed  by  the  CIT  on 
April  14, 1994  in  Hosiden  I.  The 
Department  pubUshed  a  Timken  notice 
on  May  6. 1994,  stating  that  the 
Department  wiU  continue  to  order  the 
suspension  of  liquidation  of  the  subject 
merchandise  and  that  "(i]f  the  case  is 
not  appealed,  or  is  afHrmed  on  appeal, 
then  the  antidumping  duty  order  on  EL 
FPDs  will  be  revolted."  59  FR  at  23690. 
On  May  10, 1994,  Sharp  Corporation 
filed  writh  the  CIT  a  Motion  for  Writ  of 
Mandamus  to  Enforce  Judgment 
objecting  to  the  steps  taken  by  the 
Department  in  its  May  6, 1994  Federal 
Register  notice  to  enforce  the  CIT's 
April  14,  1994  Order  and  requesting  that 
the  CIT  order  the  Department  to:  (1) 
Terminate  the  collection  of  cash 
deposits  for  estimated  antidumping 
duties  on  EL  FPDs;  (2)  suspend 
liquidation  of  entries  of  EL  FPDs;  (3) 
refrain  from  imposing  any  further 
obligation  on  any  party  involved  in  any 
administrative  review  by  the 
Department  relating  to  EL  FPDs;  and  (4) 
execute  all  documents  and  take  all 
necessary  actions  to  effectuate  a 
revocation  of  the  antidumping  duty 
order.  On  August  12,  1994,  the  CIT 
issued  a  Memorandum  and  Order 
granting  Sharp  Corporation's  Motion  for 
Writ  of  Mandamus  to  Enforce  Judgment. 
Hosiden  II,  Slip.  Op.  94-128.  Pursuant 
to  the  CIT's  August  12, 1994  Order,  we 
are  hereby  amending  the  Department's 
May  6. 1994,  Notice  of  Court  Decision 


and  revoking  the  antidumping  duty 
order  on  EL  FPDs  from  Japan. 

Actions  Pursuant  to  Writ  of  Mandamus 

Pursuant  to  Hosiden  II,  the 
Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  cease 
colle<aion  of  cash  deposits  on  entities  of 
EL  FPDs  as  of  the  date  of  pubhcation  of 
this  Q-der  and  instruct  Customs  to 
release  any  bonds  and  to  refund  cash 
deposits.  The  Department  will  further 
instruct  Customs  to  suspend  the 
liquidation  of  entries  of  EL  FPDs 
effective  on  entries  made  on  or  after 
February  21. 1991.  The  Department  will 
take  no  further  action  with  respect  to 
any  administrative  review  under  section 
751  oftheTarifTActof  1930.  as 
amended,  19  U.S.C.  1675,  relating  to  EL 
FPDs.  Finally,  the  Department  hereby 
revokes  the  antidumping  duty  order  on 
EL  FPDs  from  Japan  (56  FR  43741, 
September  4, 1991).  which  revocation 
shall  be  effective  February  21,  1991.  the 
date  of  the  Department's  publication  in 
the  Federal  Register  of  the  preliminary 
determination  of  sales  at  less  than  fair 
value  in  this  case. 

Dated:  August  19. 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 


|FR  Doc.  94-21043  Filed  8-23-94:  9: 
BILUNQ  COOe  351(M)S-M 
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(A-401-603] 

Stainless  Steel  Hollow  Products  From 
Sweden;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews. 


summary:  On  December  30. 1993,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  two  administrative  reviews  of 
the  antidumping  duty  order  on  stainless 
steel  hollow  products  (SSHP)  from 
Sweden.  We  have  completed  these 
reviews  and  determined  the  margins  for 
Sandvik  AB,  AB  Sandvik  Steel,  and 
Sandvik  Steel  Company  (collectively, 
Sandvik)  to  be  3.65  percent  for  the  ' 
period  May  22.  1987  through  November 
30.  1988.  and  1.33  percent  for  the  period 
December  1. 1988  through  November 
30.  1989. 

EFFECTIVE  DATE:  August  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Mason  Jr.  or  Richard  Herring, 
Office  of  Countervailing  Duty 


Compliance,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NVV.. 
Washington,  DC  20230;  telephone:  (202) 
482-3389. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  December  3, 1987,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  SSHP  from 
Sweden  (52  FR  45985.  as  amended,  57 
FR  52761).  On  December  5, 1988. 
pursuant  to  the  Department's  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (53  FR  48004)  of  the  order  for 
the  period  May  22, 1987  through 
November  30, 1988.  Sandvik  requested 
that  the  Department  conduct  an 
administrative  review.  On  December  19. 
1989.  pursuant  to  the  Department's 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (54  FR  52436) 
of  the  order  for  the  period  December  1 , 
1988  through  November  30,  W89. 
Sandvik  again  requested  that  the 
Department  conduct  an  administrative 
review. 

On  December  30,  1993,  the 
Department  published  the  preliminary 
results  of  these  administrative  reviews 
(58  FR  69332).  We  gave  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  results.  On  March  16, 
1994.  we  received  comments  from 
Sandvik.  The  Department  has 
completed  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

Scope  of  Reviews 

The  merchandise  covered  by  these 
reviews  is  stainless  steel  hollow 
products,  including  pipes,  tubes,  hollow 
bars  and  blanks  of  circular  cross  section, 
containing  over  11.5  percent  chromium 
by  weight.  This  merchandise  is 
currently  classified  under  subheadings 
7304.41.00  and  7304.49.00  of  the 
Harmonized  Tariff  System  (HTS).  Prior 
to  January  1 ,  1989,  this  merchandise 
was  classified  under  subheadings 
610.5130,  610.5202.  610.5229  and 
610.5230  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 
Although  the  HTS  and  TSUSA 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
v»rritten  description  of  the  scope  of  these 
reviews  remains  dispositive. 

Analysis  of  the  Comments  Received 

Based  upon  our  analysis  of  the 
comments  received,  we  have  changed 
the  results  from  those  presented  in  the 
preliminary  results  of  these  reviews  as 
discussed  below  in  the  comments 
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section  of  this  notice.  In  addition,  where 
we  found  clerical  errors,  we  made 
appropriate  corrections. 

Conunent  1 :  Sandvik  contends  that 
the  Department  should  grant  a  level  of 
trade  adjustment  in  those  situations  in 
which  sales  to  distributors  are  compared 
with  sales  to  end-users.  In  support  of  its 
argument.  Sandvik  states  that  19  CFR 
353.58  (1994)  provides  that,  when 
comparisons  at  the  same  level  of  trade 
are  not  possible,  the  Department  will 
"make  appropriate  adjustments  for 
differences  affecting  price 
comparability."  Sandvik  notes  that  the 
Department  has  correctly  made 
comparisons  of  merchandise  at  the  same 
level  of  trade,  where  possible,  and  that 
it  should  make  a  level  of  trade 
adjustment  where  sales  to  distributors 
are  matched  with  sales  to  end-users. 

Sandvik  also  asserts  that,  contrary  to 
the  Department's  contention  that  the 
company  failed  to  "demonstrate  that  it 
incurred  different  indirect  selling 
expenses  on  sales  to  different  levels  of 
trade  in  the  German  market."  the 
company  demonstrated,  in  significant 
detail,  that  discounts  were  granted 
exclusively  to  German  distributors  to 
compensate  these  distributors  for  their 
cost  of  holding  a  stock  of  Sandvik 
products.  Sandvik  claims  that  the  fact 
that  these  distributor  discounts  were 
granted  is  undisputed  in  the  case 
record. 

Finally,  contrary  to  the  Department's 
traditional  reliance  on  cost  differences 
as  the  basis  for  the  adjustment,  Sandvik 
contends  that  other  methods  of  valuing 
the  adjustment  may  also  be  used  since 
the  Department's  regulations  do  not 
expressly  limit  the  grant  of  the 
adjustment  to  those  instance."  in  v.-hich 
cost  differences  are  present.  Rather. 
Sandvik  argues  that  the  regulation 
simply  "requires  a  level  of  trade 
adjustincnt  whenever  prir-cs  are  not 
comparable."  Accoriiir.g  to  Sandvik,  thf 
disLnbutor  discount  in  this  t  ase  is 
exactly  the  anioLin*  by  v.hit  h  the  sjla 
price  at  the  d;btr.bulor  level  of  trsile 
varies  from  the  prire  cfan  idorjlical  h..!-.- 
at  the  end-user  level  of  trade.  Sar.u\  ik 
concludes  that  the  di.stributor  discount 
is  the  best  ba'is.  if  not  the  or.ly  basis, 
for  valuing  the  k-vel  of  trade  adjiistnicnt 
Accordingly,  since  the  co.Tipar.y  h.-'.s 
shown  ihat  "the  discuunt  is  uniformly 
provided  in  all  German  dihlributor 
sales",  the  Dcputment  must  make  tlie 
lovul  of  trade  adjustment  whenever  sales 
at  different  levels  of  trade  are  compared. 

Department  s  Position 

To  determine  whether  a  level  of  trade 
adjustment  is  warranted  when  sales  to 
distributors  are  matched  with  sales  to 
end-users,  we  compared  the  reported 


unit  sale  prices  to  distributors  with 
reported  unit  prices  to  end-users  for  the 
same  product,  month  of  sale,  and 
quantity  bracket.  Based  upon  our 
examination  of  these  prices  in  both 
reviews,  we  found  wide  price 
fluctuations  vkdthout  any  discernible 
pattern.  Moreover,  in  some  instances, 
we  found  that  prices  to  distributors 
exceeded  prices  to  end-users.  Based 
upon  these  facts.  Sandvik  has  not 
demonstrated  that  there  are  differences 
affecting  price  comparability  relating 
solely  to  the  fact  that  sales  are  made  at 
different  levels  of  trade.  Thus,  the 
Department  maintains  that  there  is 
insufficient  justification  to  make  a  level 
of  trade  adjustment  in  those  situations 
where  distributor  and  end-user  sales  are 
compared. 

Comment  2:  Sandvik  contends  that 
two  separate  and  distinct  e.vnorters  are 
under  revics<  in  the  first  administrative 
review,  and  •necefore,  thf  Department 
should  calculate  separate  r.ites  for  these 
companies.  According  to  Sandvik,  it 
sold  to  an  unrelated  Canadian 
distributor  a  small  volunin  of  hollow 
bar,  most,  if  not  all,  of  wh-.rh  hfis  never 
been  sold  into  the  United  Staie-s, 
Sandvik  contends  that  the  Department 
incorrectly  assum.es  these  salf^s  'nave 
entered  the  United  States  since  the 
dumping  calculation  is  based  "n 
Sandvik's  sales  to  the  Canadian 
company,  not  on  the  Canadian 
company's  subsequent  salts  into  the 
United  States. 

Second,  Sandvik  maintains  that  the 
Department  has  an  established  practice 
of  calculating  a  separate  margin  for  each 
manufacturer/exporter  investigated  in 
an  antidumping  duty  action  provided 
the  firms  operate  as  separate  and 
distinct  enli'ies.  In  discussing  its 
position,  Sandvik  addresses  Cprtain 
Crnnite  Products  from.  Italy  {5?,  I'K 
2"!87,  July  19.  I'jSr),  whc're  the 
Departineni  coliaps-'d  firms  with 
common  ownership  and  boards  f  f 
directors  and  similar  production 
facilities  sach  that  the  firms  woulti  not 
};ave  to  rotooi  m  o-ijiir  to  j^rndufi? 
jo.ntiv:  Cfrtcin  Granite  Products  from 
Spain  (53  PR  24337,  hme  23,  1981:;), 
whf-re  the  firms  sharetl  sales 
opportunitits.  manufacturinc  d.Tisions. 
and  wc-e  billed  jointly:  and  Certain 
Granite  Produtts  from  Italy  (53  FR 
27189,  Jimc  28.  1983)  where  the  firms 
acted  in  concert  in  the  marketpljce. 
Saiuhik  claims,  in  confast  to  these 
cases,  that  it  and  the  Canadian  company 
are  independently  owned,  possess  no 
corporate  or  other  close  relationship, 
and  never  operated  closely  or  in  concert 
for  the  production  or  sales  of  hollow 
bar 


Finally,  citing  Hot-Rolled  Carbon 
Steel  Plate  and  Hot-Rolled  Carbon  Steel 
Sheet  from  Bmzil  (49  FR  3104.  January 
25,  1984),  Sandvik  contends  that  the 
only  other  situation  in  which  the 
Department  may  consider  calculating  a 
single  margin  for  two  companies 
involves  entities  with  cooperative  sales 
operations  or  firms  that  do  not 
separately  negotiate  prices  with  U.S. 
customers.  Once  again,  Sandvik 
maintains  that  the  facts  in  this  case  do 
not  warrant  such  treatment.  Sandvik 
argues  that  it  maintained  separate  sales 
operations  at  all  times.  Moreover, 
Sandvik  asserts  that  in  those  instances 
in  which  the  Canadian  company  made 
sales  to  the  United  States,  it  directly 
competed  v/ith  Sandvik.  Sandvik 
fiirther  maintains  that  each  firm 
separately  negotiated  pnces  u-th 
potential  U.S.  customnTs. 

As  a  final  point,  Sandvik  confnnds 
that  the  Department  has  t  c  nsisi?i.l!y 
puiilished  separate  ralej  for  sales  n'adc 
through  unrelated  th^rd-cjuntry  trading 
companies  or  resellers.  According  to 
Sandvik,  that  practice  should  appiv  in 
this  case  as  the  Canadian  company  is  an 
unrelated  third-counlr}-  n-seiler. 

Departmient's  Position 

We  normally  Ireat  sales  bv  a 
respondent  to  an  un.'elated  pn.'-chascr  as 
sales  to  the  United  States  where  the 
seller  knows  that  the  merchandise  is 
being  sold  for  export  to  the  I  'n;;ed 
States.  This  iv  true  of  sales  to  tradmg 
companies  in  thf»  country'  of  ori^.n  or 
those  in  third  ccuntrj-  locations 
{Sandvik  ABy  United  States.  721 
F.Supp  1322.  134  1  (Crr  1989);  Finn! 
Determination  of  Seles  at  Less  Than 
Fair  Value:  S'ainJt'ss  Steel  iL'.'on 
Product:,  from  Sweden.  (52  FR  37819, 
37813,  O-rtober  9.  1037);  see  also  Urea 
from  USSR:  Final  Dfl^rminatjon  r.f 
5a.'(-s  at  Lps=;  Th:in  Fair  Value  (?2  FR 
IfiofiO.  .M;iv  2S,  1987)  and  ft,-/  Etnr.nol 
from  RrazH:  Final  Detenvinaticn  of 
Sales  at  Le.^s  Than  Fair  Value  C 1  FR 
5?73.Fibrii3r>'  14.  ]9e6) 

Thi'  anlidumpir-.t:  duty  rjtc  taiculated 
for  Sand\ik  in  the  first  adminis'raliVR 
rev  ievv  pertains  to  Sandvik's  sales  of  the 
snbject  merchandise  [1 1  made  directlv  to 
the  United  States  and  (21  desti.ned  fur 
ccnsumption  in  the  United  St.ites.  In  its 
responsf'.  Sandvik  slated  thai  the 
Canadian  company  "was  authorized  t(j 
.seh  the  me.'ch.indi<€  m  thi?  US."  and 
t'lat  tb.e  merchandise  was  intended  for 
nltimatf'  importation  into  the  I'niifd 
States  (Sandvik's  April  5.  1989  response 
at  10).  Accordingly,  we  have  con'iaued 
to  treat  Sandvik's  sales  to  the  Canadian 
company  as  sales  to  the  United  States 
because  they  were  made  with  the 
knowledge  that  the  merchandise  was 
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destined  fcjr  consumptioo  in  the  United 
States.  Therefore,  we  believe  that  such 
sales  pnjperly  beloog  in  the  calculation 
of  Sandvik's  antidumping  duty  r»te. 

Comment  3:  SandvOc  contends  that  il 
was  inappropriate  fioi  the  Department  to 
apply,  as  best  inionnation  available 
(BIA).  the  antidumpong  duty  rate  from 
the  less  tban  fair  value  (LTFV) 
investigation  for  those  instances  in 
which  constructed  value  was  not 
available  £or  comparison  to  U.S.  sales. 
Instead,  according  to  Sandvik,  in  several 
recent  administrative  reviews  the 
Department  has  found  that,  where  a  gap 
existed  in  the  record  Ua  ceftain  U.S. 
sales,  and  the  Oepartntent  had  to  use 
"other  inlionnatioD,"  not  "BIA."  it  could 
use  a  neutral  and  reasonable  surrog^e 
to  bridge  the  gap.  Sandvik  argues  that 
the  Department  derives  its  authority  to 
use  reasonable,  "other  information" 
from  its  own  inherent  authority  to 
administer  the  U.S.  antidtmaping  law  in 
a  fair  and  equitable  manner. 

Sandvik  further  points  out  that  in  this 
case  the  Department  has  already 
calculated  margins  on  the 
>  overwhelming  majority  of  Sand  vik's 
U.S.  sales  transactions.  Therekwe. 
Sandvik  maintains  that,  rather  than 
apply  the  rate  from  the  LTFV 
investigation  as  BIA.  the  Department 
should  aj^ly  the  weighted-avwage 
margin  derived  from  the  pool  of  sales 
with  calculated  margins  as  the  more 
appropriate  rate  for  unmatched  sales  in 
this  review. 

Department's  Position 

Section  776(c)  of  the  Act  requires  the 
Department  to  apply  BIA  "wbenevw  a 
party  or  any  other  person  refuses  or  is 
unable  to  produce  information 
requested  in  a  timely  manner  or  in  the 
form  required,  or  othervrise  significantly 
imp)edes  an  investigation."  When  a 
company  tubstantially  cooperates  with 
our  requests  for  infonnation,  but  fails  to 
provide  the  infonnation  requested  in  a 
timely  manner  or  in  the  form  required, 
we  use  as  BIA  the  higher  of  (1 )  The 
highest  rate  (including  the  "all  others" 
rate)  ever  applicable  to  the  firm  for  the 
same  class  or  kind  c^  merchandise  from 
either  the  LTFV  investigation  or  a  jwior 
administrative  review;  or  (2)  the  highest 
cakulated  rate  in  this  review  for  any 
firm  for  the  class  or  kind  of  merchandise 
from  the  same  country  of  origin  iFinat 
Restiks  of  Antidumping  Duty 
Administrative  Revievn  and  Revocation 
in  Part  of  An  Antidumping  Duty  Order 
(reCerring  to  Antifiictioo  Bearings  (Other 
Than  Tapered  Roller  Bearings)  And 
Part*  Thereof  from  France;  el  aL)  (58  PR 
39729,  3973a.  Jttly  26, 1993);  and 
Antifriction  Bearing  (OUt»  Than 
Tapeied  Boiler  Beaiing^i  And  Part* 


Thereof  from  France;  et  a}.;  Final 
ResvHs  of  Antidumping  Duty 
Administrative  Review,  (57  FR  28360 
28379.  June  24, 1992)). 

In  cases  where  a  firm  failed  to  supply 
cRrtain  FMV  Infonnation  {e.g., 
coriesponding  home  market  sales 
within  the  cootemporaneo»is  window  or 
constructed  vahie  data  far  a  few  U.& 
sales),  we  aj^ly  the  BIA  rate  as  outlined 
above,  and  limit  its  applicatiem  to  the 
particular  traiisactioos  involved. 

In  this  case,  Sandvik  substantially 
cooperated  with  the  Department  in 
furnishing  the  requested  information. 
Therefore,  for  those  few  sales  in  which 
we  found  it  necessary  to  use  pertial  BIA, 
we  applied  the  rate  of  20.47  percent 
from  the  LTFV  investigation,  which  is 
the  highest  rate  ever  applicable  to 
Sandvik  for  the  same  class  or  kind  of 
merchandise  from  either  the  LTFV 
investigation  or  a  prior  ad-iinistrative 
review. 

Cammeni  4:  Sandvik  contends  that 
the  Department's  use  of  mean  average 
shipment,  entry,  and  payment  dates  to 
represent  missing  shipment,  entry,  and 
payment  dates  imposes  an  unjustified 
penalty  on  the  company.  According  to 
Sandvik,  there  wore  a  number  of  sales 
for  which  this  partiailar  information 
could  not  be  furnished  because,  at  the 
time  the  response  was  prepared, 
paymunt,  shipment  and  entry  had  not 
yet  occurred. 

Sandvik  claims  that  the  use  of  mean 
shipment  and  entry  dates  greatly  and 
arbitrarily  increases  the  size  of  any 
adjustments  based  on  such  dates.  In 
particular,  Sandvik  notes  that  the  time 
the  merchandise  is  in  inventory  and  the 
days  for  which  credit  is  extended  are 
both  greatly  overstated  through  the 
application  of  these  mean  dates. 
Accordingly,  Sandvik  urges  the 
Department  to  adopt  the  company's 
earlier  proposal  of  using  the  substituted 
date  of  June  1.  1989,  the  date  on  which 
the  first  review  tape  was  prepared,  as 
the  shipment  date.  According  to 
Sandvik,  this  proposal  is  reasonable 
even  though  it  still  overstates  these 
adjustments. 

Department  'a  Position 

We  note  that  since  th«  )une  1, 1989. 
date  af  preparation  of  the  computer 
tape,  Sandvik  received  subsequent 
opportunities  to  submit  these  missing 
data  when  replacement  tapes  were 
requested  by  the  Department.  Sandvik, 
however,  provided  no  additional  data 
for  these  missing  values.  Accordingly, 
we  have  continued  to  apply  mean 
values  as  BIA  for  these  missi^  data. 

Cotnment  5:  With  respect  to  warranty 
expenses,  Saiuhrik  ma^ntairw  f^^gx  the 
Department  based  its  calculation  of  VS, 


IMI 


warranty  expenses  on  the  mistaken 
belief  that  Sandvik  failed  to  report  U.S 
warranty  expenses  in  its  response. 
Contrary  to  the  Department's  belief, 
Sandvik  maintains  that  all  warranty- 
related  costs,  consisting  of  the  cost  of 
reworking  defective  merchandise  and 
the  transportation  costs  associated  with 
returning  the  merchandise  to  the  factory 
and  reshipping  the  reworked 
merchandise,  were  included  in  the  cost 
and  expense  data  submitted  in  its 
responses. 

According  to  Sandvik,  reworking 
costs  are  indistinguishable  from  normal 
production  costs  and  are  accumulated 
in  cost  centers  with  other  costs 
associated  with  further  manufactaring. 
Thus,  Sandvik  maintains  that  reworking 
costs  are  fully  accounted  for  fn  the 
direct  labor  and  factory  burden 
components  of  Sandvik 's  conversion 
costs.  Accordingly.  Sandvik  argues  therf; 
is  no  need  to  create  a  separate 
adjustment  for  costs  incurred  in 
revrorking  defective  merchandise.  With 
respect  to  the  freight  expenses  for 
returned  merchandise  and  reshipment 
of  reworked  merchandise,  Sandvik 
claims  that  these  expenses  were 
included  in  its  total  freight  calculation 
Thus,  to  the  extent  the  Department 
deducted  total  freight  expense  firom  the 
U.S.  price  (USP).  it  must  not  deduct 
separate  freight  expenses  pertaining  to 
return  of  defective  and  reshipment  of 
reworked  merchandise. 

In  addition,  Sandvik  characterizes  th*» 
Department's  calculation  of  warranty 
expense  as  inappropriate  since  it  is 
based  on  the  total  value  of  returned 
defective  merchandise  and  the  cost  of 
reworking  defective  merchandise. 
Sandvik  maintains  that  the  vahie  of 
returned  merchandise  does  not 
constitute  an  expense  incurred  by  the 
company  because  defective 
merchandise  is  not  discarded  or 
scrapped  at  the  company's  expense,  but 
rather  is  reworked  and  either  returned 
to  the  customer  or  placed  fai  inventory 
for  sale  to  another  customer.  Thns, 
Sandvik  daims  that  the  company  only 
incurs  the  cost  of  reworidng  the 
merchemdise  and  the  cost  of  return 
freight,  which  therefore  constitute  the 
entire  amount  of  U.S.  warranty 
expenses.  Sandvik  claims  that  these 
warrant3rrelated  expenses  were  frilly 
reported  and  have  been  deducted 
elsewhere  in  the  cost  and  expense  data. 
Thus,  any  additional  deduction  would 
be  unhir  and  impermissfble  double- 
counting  of  warranty  expenses  for  U.& 
sales. 

Department'*  Position 

To  the  extent  that  freight  expenses, 
pertaining  to  the  return  ofdefectivg 
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merchandise  and  reshipment  of 
reworked  merchandise,  were  part  of 
Sandvik's  total  freight  expense,  we  agree 
that  such  expenses  should  not  be 
included  in  U.S.  warranty  expenses 
since  they  have  already  been  deducted 
from  USP.  Thus,  we  have  adjusted  the 
warranty  expense  accordingly. 

We  disagree  with  Sandvik.'howcver, 
that  USP  need  not  be  adjust?d  for  the 
cost  of  reworking  the  defective 
merchandise  based  upon  Sandvik's 
contention  that  these  costs  are  already 
part  of  tlie  total  cost  of  production, 
inclusion  of  reworking  costs  in  the  cost 
of  production  by  itself  has  no  impact  on 
the  calculation  of  dumping  margins. 
Rather,  dumping  margins  are  primarily 
price-based  calculations,  and  therefore 
prices  net  of  warranty  expenses  are 
essential  for  apples-to-apples 
comparisons.  Hence,  the  Department 
has  adjusted  USP  for  warranty  expenses. 
In  addition,  since  Sandvik  did  not 
separately  report  the  cost  of  reworking 
defective  merchandise,  Ave  continued  to 
use,  as  BIA.  the  value  of  the  returned 
merchandise  to  represent  Sandvik's 
warranty  expenses. 

Comment  6:  Sandvik  claims  that  the 
Department  incorrectly  treated  expenses 
pertaining  to  transportation  of 
merchandise  from  the  U.S.  port  to 
Sandvik's  U.S.  factory  as  an  element  of 
further  manufacturing  contributing  to 
U.S.  value  added,  rather  than  as  a  cost 
of  llie  imported  input.  Sandvik  claims 
tiiat.  by  attributing  these  movement 
expenses  toU.S.  further  manufacturing 
costs  rather  than  to  the  cost  of  the 
imported  redraw  hollow,  the 
Department  artificidlly  increased  the 
amoun;  of  U.S.  value  added,  and  thus 
alicc&ted  too  lar;:e  a  share  of  profit  to 
US.  fu.-lher  rranufucturing. 

Second.  Sandvik  maintains  that  this 
method  of  allocation  is  inv-onsLUPnt 
with  the  antidumping  stdtute  and  the 
Departrr.enfs  regulations.  Citing  both 
.se<:tion  772(e)(3)  of  tlis  Act  end  19  CFR 
353.41(0),  Sandvik  contends  that  both 
authorities  direct  the  Depar'uT.ent  to 
reduce  exporter's  sales  price  (ESP)  by 
any  increased  value  "resulting  from  a 
process  of  manufacture  or  assembly 
performed  on  the  imported 
merchandise,"  which  does  not 
specifically  include  the  cost  of  moving 
the  component  or  product  from  the  port 
to  its  factory. 

Third,  Sandvik  contends  that 
according  to  the  Court  of  International 
Trade  (CIT)  ruling  in  Sandvik  AB  v. 
United  States  (721  F.  Supp.  1322, 1335 
(CIT  1989))  the  Department  must 
calculate  profit  based  on  the  "increased 
value"  as  defined  in  the  statute.  Sandvik 
maintains  that  movement  of  a  product 
or  component  does  not  constitute 


performance  of  a  "manufacture  or 
assem.bly"  process  on  the  imported 
merchandise.  Thus,  Sandvik  concludes 
that  movement  expenses  mav  not  be 
con.sidered  part  of  the  U.S.  value  added. 

Department's  Position 

Th>'  Department's  standard  practice  is 
to  subtract  from  USP  any  increased 
value  added  to  the  merchandise  by  a 
process  performed  after  importation  and 
before  sale  to  the  first  unrelated 
customer  (see  e  g..  Roller  Cham.  Other 
Than  Bicycle,  from  Japan;  Final  Results 
of  Administrative  Review  of 
Antidumping  Finding  (48  FR  51801, 
November  14.  1983).  and  Cellular 
Mobile  Teleph  jnes  and  Subasseniblies 
from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Re\iew  (54  FR  48011.  November  20. 
1989).  Accordingly,  the  Departm.ent 
correctly  included  the  costs  of 
transporting  the  product  from  the  port 
to  the  U.S.  factory  as  an  element  of 
further  manufacturing.  Contrary  to 
respondent's  claims,  this  practice  is 
consistent  with  the  statute  and  the 
Department's  regulations,  which  allow 
for  adjustments  to  USP  for  any 
increased  value  resulting  from  a  process 
of  manufacture  or  production,  or 
assembly  (see  19  USC  §  1677a(e)(3)  and 
19  CFR  353.41(e)).  The  Department 
treats  tlie  costs  of  moving  the  product  to 
the  factor)'  as  part  of  the  process  of 
further  manufacturing  because,  were  it 
not  for  the  fi.rther  manufacturing,  these 
costs  would  not  be  incurred. 
Furthermore,  the  Department's 
regulations  e.liow  for  inclusion  of 
transp^rtaiion  cc-Jts  in  calculcting  value 
added  adias'ir.cr.ts.  SperiHcaHv.  19  CFR 
353.41(e;'!">)  states  that  the  Secretar> 
"generally  will'  consider  many  factors, 
includiiK.  "r'hcr  ex^on.'-os."  in  the 
determinritirn  of  ■increased  vjiue." 
Thus,  the  D^:-artrr.f^nt's  practice  is 
consistent  v.  in  its  authority  to  assc.'^s 
the  costs  of  port  tc  fact  cry  movemert 
expenses  in  determining  value  added 
adjustments. 

Sandvik's  reliance  on  the  CIT  case. 
Sandvik  A3  v.  United  States  (721  F. 
Supp.  1322.  1335  (CIT  1989)  {Sandvik)). 
to  support  its  contention  that  the 
movement  of  a  product  does  not 
constitute  performance  of  a 
"manufacture  or  assembly"  process  is 
misplaced.  In  Sandvik,  the  CTT  held  that 
the  Department  can  deduct  fr'om  the 
USP  the  profit  associated  with  further 
manufacturing.  In  making  this  decision, 
the  err  simply  quoted  the  relevant 
portions  of  the  statute  and  regulations  at 
issue,  but  never  addressed  the  precise 
meaning  of  the  statute  or  the  issue  of 
movement  expenses. 


Moreover,  the  Department's  approach 
to  these  movement  expenses  is  in 
accordance  with  longstanding  practice 
[see  Gray  Portland  Cement  and  Clinker 
from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Re\iew  (56  FR  48826.  September  20. 
1983.  as  amended.  58  FR  5370^,  Apnl 
21.  1983)  (the  Department  inriud.-d 
freight  from  the  U.S.  port  to  the  U.S. 
plant  in  the  US.  further  manufacturing 
costs);  see  also,  Stainless  Steel  Hollow-^ 
Products  from  Sweden:  Final  Results  of 
Antidumping  Dut\-  Admnustrative 
Rexiew  (57  FR  21389.  2:392.  Mav  20. 
1992)).  Finally,  in  Final  Results  of 
Antidumping  Duty  Administralive 
Re\iew,  Certain  Intornal-Ccrnb'j  '  on. 
Industrial  Forklift  Trucks  from  japan 
(57  FR  3167,  3169.  Januar>-  28.  1992). 
the  Department  included  transportation 
of  merchandise  as  part  of  L'.S  value 
added.  Although  these  were  delivery 
charges  incurred  in  the  transportation  of 
the  goods  from  the  facton,-.  this  case 
nonetheless  illustrates  the  Department's 
practice  of  including  movement 
expenses  as  pan  of  the  costs  of  further 
manufacturing. 

Therefore,  the  Department  has 
included  the  costs  of  transporting  the 
product  from  the  port  to  the  factor>'  as 
an  element  of  hinher  manufacturing 

Comment  7:  .According  to  Sandvik. 
the  company  im.poses  a  spr\ice  charge 
for  cutting  each  piece  of  hollow  bar  s/;  1 
in  Sweden  to  tiie  ler.gth  de-^ired  by  each 
Swedish  custurner.  S.^ndvik  points  out 
that  since  none  of  the  hcHow  bar  sold 
in  the  I'nitod  States  was  CJt  to  ItT.gth. 
sales  of  hoilovv  "t)ar  in  tho  home  .'iia-ket 
car."»-  a  selling  expense  that  U.S.  sali^s  do 
not.  Accordingly.  Sandvik  r»^.c'jests  that 
the  Dr-p^rtmcni  reduce  the  home  market 
pnce  by  the  amount  cf  the  service 
chi-rge. 

In  support  of  its  pcsilion.  Sandvik 
contenci.s  that  both  the  Departint.nt's 
reguif.tions  and  current  practice 
establish  that  Sandvik  i-;  entitled  to  a 
circurnstrtnce  of  sale  adlu-^trnf  nt  .'or  the 
service  of  cutt.iig  hriiovv  t>ar  to  length. 
According  to  Sand\  ik.  19  CFR 
353.56(a)(2j  sets  forth  the  types  of 
differences  in  circumstcjices  of  sale  for 
which  the  Department  may  normally 
make  reasonable  allowances,  which 
includes  "those  involving  differences  in 
•  •   •  servicing."  Thus.  Sandvik 
contends  that  the  company's  service 
charge  is  properly  characterized  as  a 
circumstance  of  sale  adjustment. 

In  addition,  Sandvik  cites  cases 
demonstrating  that  the  requested 
adjustment  is  supported  by  Department 
practice.  In  the  antidumping  duty 
investigation  on  Polyethylene 
Terephthalate  Film,  Sheet  and  Strip 
from  the  Republic  of  Korea  (Pet  Film) 
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(56  FR  16305.  April  22. 1991).  Sandvik 
claims  the  Oepartxneiit  granted  a 
circumstance  of  sale  adjustment  to 
account  fat  slitting  costs  whoi 
respondent  cut  its  mcichandise  to  the 
width  desired  by  each  home  market 
customer.  According  to  Sandvik,  no 
such  eqienses  were  incuned  Cor  U.S. 
sales.  Thus.  Sandvik  claims  Pet  Film  is 
analogous  to  the  situation  in  the  present 
review  ao.  SSHP. 

Moreover.  Sandvik  states  that  the 
Department  previously  determined  in 
the  LTFV  investigation  of  SSHP  that  the 
service  charge  for  cutting  hollow  bar  to 
length  should  properly  he  treated  as  a 
circiimstance  of  sale  adjustment 
Sandvik  stresses  that  the  Department, 
during  its  verification  in  the  LTFV 
inves^ation.  foimd  that  hollow  bar 
sold  in  Sweden  was  in  bet  cut  to  I«xgth, 
while  hoDow  bar  sold  in  the  United 
States  was  not  Sandvik  claims  that 
nothing  has  changied  since  the  LTFV 
investigation  to  warrant  a  change  in  the 
treatment  of  the  expense.  Based  upon 
Department  practice  and  in  particular, 
the  Department's  previous  treatment  of 
the  service  charge  in  the  SSHP  case. 
Sandvik  concludes  that  the  Department 
should  make  a  dxcumstance  tti  sate 
adjustment  under  18  CFR  3S3.56  to 
account  Cor  the  additional  selling 
expense  that  Sandvik  incurs  when  it 
sells  hoUow  bar  in  the  home  market 

Finally.  Sandvik  g/Mitnnds  that, 
contrary  to  tha  D^Mrtment's  claim  in 
this  administrative  review  that  the 
company  "did  not  provide  *   *   *  the 
necessary  in£annatiaa  to  make  the 
adjustment."  Sandvik  asserts  that  the 
record  demonstrates  otherwise. 
Specifically,  Sandvik  cites  to  its 
November  7. 1991.  siriioaission  wh»ch 
sets  forth  the  cutting  charge  as  s 
percentage  of  total  Swedish  hollow  bar 
sales. 

Department's  Position 

The  Department  grants  a  circumstance 
of  sale  adjustment  where  the  claimed 
expense  is  directly  related  to  sales  of  the 
subject  merchandise  or  sales  used  to 
represent  foreign  market  value,  in 
accordance  with  19  CFR  333.56(aj.  In 
this  case.  Sandvik  calculated  a  per  unit 
servicing  chargp  based  ujMm  the 
company's  total  servicing  expense  as  a 
percentage  of  total  sales  of  hollow  bar  in 
Sweden.  As  indicated  in  its  January  19, 
1990.  response,  the  amount  charged  for 
cutting  hollow  bar  to  length  for 
customers  varies  accoBding  to  the  grado 
and  volmae  of  hollow  bar  which  is 
purchased.  Thus,  the  service  chaige 
varies  bv  sale,  and  should  have  been 
reported  on  a  trwosaction-spiecific  basis 
as  specifically  requested  in  the 
Department's  dy.fWifncy  questionnaire. 


We  have,  therefore,  denied  Sandvik  a 
circumstance  of  sale  adjustment  in  this 
case. 

With  respect  to  treatment  of  the 
serviciitg  charge  as  an  indirect  sellii^ 
expense  under  19  CFR  353.56(b), 
Sandvik  calculated  the  total  servicing 
expanse  using  the  largest  fixed 
peroentagp  of  the  invoice  price  rafther 
than  an  applicatioo  of  either  the  grade 
or  volume  of  the  sales,  which  would 
have  reduced  the  amount  ol  the 
servicing  charge.  Therefore,  we  have 
denied  Sandvik's  servicing  charge  as  an 
indirect  selling  expense  for  these  sales 
because  the  methodology  used  to 
calculate  the  charge  overstates  the  total 
expanse  by  failing  to  account  for  the 
effect  of  difierent  grades  and  volumes 
on  the  total  amount. 

Finaf  Resatts  of  Review 

The  final  results  of  our  reviews  aie  as 
folkiws: 


Manulao- 

turer/ex- 

porter 


SanMt 

Sandvik 


Time  period 


t2K)7«8-1t/3(V8» 


niargfn 
tpenoentf 


3.65 
1.33 


The  Department  will  instruct  the  VS. 
Customs  Service  to  assess  aDtidumptng 
duties  on  all  appropriate  entries. 
Furthermore,  the  foUowii^  cash  deposit 
requirements  will  be  effective  upon 
publicaticm  cl  this  notice  of  final  results 
of  administrative  reviews  far  all 
shipments  of  the  subject  onerchaiHiise 
entered,  or  withdrawn  from  warehottse, 
for  consumptiao  on  or  after  the 
pubiicatian  date,  as  provided  tor  by 
sectian  751|aKl)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
listed  above  will  ctKitinue  to  be  the  rate 
established  in  the  final  results  of  the 
third  administratrve  review  (57  FR 
21389,  N4ay  20, 1992);  (2)  for  previously 
reviewed  or  investigated  campanies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  of  the 
origioal  LTFV  investigaticMi.  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  roost 
recent  period  ft»  the  manufacture  of  the 
merchandise;  (4)  the  cash  deposit  rate 
for  all  other  manufacturers  or  exporters 
will  be  20.47  percent,  the  "all  other" 
rate  established  in  the  originai  LTFV 
investigation  by  the  Department  (52  FR 
37810.  CJctober  9. 1957;  as  amended  52 
FR  45965.  Dacemb<7  3. 19«7),  in 
accor^aftce  with  the  dedsioDS  of  the 
CIT  in  FJofoi  Ttode  Coundi  v.  United 
StatPft,  Slip  Op.  93-79.  and  Fedetai- 


Mogul  Carporatioa  v.  United  States, 
Slip  Op.  93-83. 

This  notice  serves  as  a  final  reminder 
to  importeis  of  their  responsibih'ty 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Faihire  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumpij^  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subiect  to 
administrative  protective  oider  (APO)  of 
their  responsibilities  coiKxmzng  the 
return  or  destructioD  of  proprietary 
information  disclosed  under  APO  in 
accordance  writh  19  CFR  3S3.34(d). 
Failure  to  comply  is  a  violatiao  of  the 
APO. 

These  admimstrathre  reviews  and 
notice  an  in  accordance  with  sections 
751(8)(1)  of  the  Act  fl9  U.S.C 
1675(8Kl»  and  353.22  of  the 
Department's  regulations. 

Dated:  August  17, 1994. 
Susan  G. 


Assistant  Seaetary  for  Import 

Administration. 

(PR  Doc.  M-ZOMS  Piled  9-24-^;  8(45  am) 

BikUNG  eooc  3»IS-oa-^ 


[C-S42-40tI 


Certain  Apparet  From  Srt  Lanka; 
Revocation  of  CounteiwalHiig  Duty 
Oi'def 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Cbmraerce.- 

ACnON:  |sk>tice  of  revocation  o* 

Countervailing  Duty  Order. 


SUM«*ARV:  The  Department  of  Commerce 
(the  Departmoit)  is  revoking  the 
coimtervaibng  duty  order  on  certain 
apparel  from  Sri  Lanka  (50  FR  9826) 
pursuant  to  a  deosion  of  the  Qmrt  of 
International  Trade  (OT)  on  lone  24 
1994. 

EFfECnVE  DATE:  May  18, 1992. 

FOR  FURTHEB  MFORMATKM  CONTACT: 

Martina  Tkadlec  or  Kelly  Parkhill. 
Office  of  Countervailing  CoBq>liance, 
Import  Administration.  Int«na(k>nal 
Trade  Administration.  MS.  Departmem 
of  Commerce,  14th  %eet  and 
Constitutiffli  Avenue,  NLW., 
Washii^oD.  DC  20230;  telephone: 
(202)  482^2786. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  October  22. 1993,  the  Department 
reinstated  the  countervaihng  duty 
orders  on  certain  apparel  and  certain 
textile  mill  products  from  Sri  Lanka, 
effective  May  18, 1992  (58  FR  54552). 
These  reinstatements  were  made 
pursuant  to  orders  of  the  CIT  and  the 
Court  of  Appeals  for  the  Federal  Circuit. 
[Belton  Industries,  Inc.  v.  United  States, 
Slip  Op.  92-64  (or  1992),  affd.  6  F.3d 
756  (Fed  Cir.  1993)  '■Belton".]  On 
November  19,  1993.  the  Government  of 
Sri  Lanka  filed  an  action  with  the  CIT 
challenging  the  reinstatement  of  the 
countervailing  duty  order  on  certain 
apparel  from  Sri  Lanka.  The 
Government  of  Sri  Lanka  argued  that  the 
Belton  decisions  only  applied  to  the 
countervailing  duty  order  on  certain 
textile  mill  products  from  Sri  Lanka. 
The  Department  concurred  with  the 
Government  of  Sri  Lar;ka.  and 
consented  to  judgment  in  this  case.  On 
June  24. 1994,  the  CIT  ordered  the 
Department  to  revoke  the  countervailing 
duty  order  on  certain  apparel  from  Sri 
Lanka.  Because  an  injunction  was 
issued  in  this  case,  and  because  no 
adversely  affected  interested  party  has 
standing  as  a  party  to  the  litigation  to 
appeal  the  CIT's  decision,  the 
Department  is  immediately  revoking  the 
countervailing  duty  order  on  certain 
apparel  from  Sri  Lanka,  effective  May 
18.  1992. 

Scope  of  the  Order 

Imports  covered  by  this  order  are 
shipments  of  certain  apparel  from  Sri 
Lanka.  The  scope  of  this  order, 
published  in  the  Appendix  of  the 
Federal  Register  notice  of  Final 
Affirmative  Countervailing  Duty 
Determination  and  Order  on  Certain 
Apparel  frtwn  Sri  Lanka  (50  FR  9826), 
was  originally  defined  solely  in  terms  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers;  no 
narrative  product  description  was 
provided.  On  January  11,  1989,  the 
Department  published  a  conversion 
from  TSUSA  to  Harmonized  Tariff 
Schedule  (HTS)  item  numbers,  and  the 
U.S.  Customs  Service  has  been 
suspending  liquidation  according  to  that 
conversion  since  then. 

Instructions  to  Customs 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  terminate 
suspension  of  liquidation  of  certain 
apparel  from  Sri  Lanka  as  of  the  date  of 
publication  of  this  notice,  and  to 
liquidate,  without  regard  to 
countervailing  duties,  all  unliquidated 


43815 


entries  of  certain  apparel  exported  from 
Sri  Lanka  on  or  after  May  18,  1992. 

Dated:  August  18,  1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary- for  Compliance. 
[FR  Doc.  94-20845  Filed  e-24-94;  8  45  am) 

BILLING  CODE  3510-OS-P 


[C-201-001) 

Leather  Wearing  Apparel  From  Mexico: 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  International  Trade 

Administratior./Import  Admin:,? tration 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 


SUMMARY:  On  May  17,  1994.  the 
Department  of  Commerce  published  the 
preliminary  resuhs  of  its  administrative 
review  of  the  countervailing  duty  order 
on  leather  wearing  apparel  from  Mexico 
(59  FR  25612).  We  have  now  completed 
the  review  and  determine  the  net 
subsidy  to  be  zero  for  the  65  companies 
listed  in  the  Appendix  and  13.35 
percent  ad  valorem  for  all  other 
companies  for  the  period  January- 1 . 
1992  through  December  31,  1992 
EFFECTIVE  DATE:  August  25,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Dana  Mermelstein. 
Office  of  Countervaihng  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington  DC.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  17,  1994.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (59  FR  25612) 
the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  leather 
wearing  apparel  from  Mexico  (46  FR 
21357;  April  10.  1981).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act).  The  review  period  is  January 
1.  1992  through  December  31.  1992.  The 
review  involves  65  companies  and  eight 
programs. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Mexican  leather  wearing 
apparel.  These  products  include  leather 
coats  and  jackets  for  men.  boys,  women, 
girls,  and  infants,  and  other  leather 
apparel  products  including  leather 


vests,  pants,  and  shorts.  Also  included 
are  outer  leather  shells  and  parts  and 
pieces  of  leather  wearing  apparel.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  4203.10.4030. 
4203  10.4060,  4203.10.4085  and 
4203.10.4095.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive 

Analysis  of  Comznent  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  a 
written  comment  from  the  Ajiialgamated 
Clothing  and  Textile  Workers  Union 
(ACTWU),  whose  members  produce 
leather  wearing  apparel.  The  ACTWU's 
comment  supported  the  preliminary 
results  of  this  review. 

Final  Results  of  Review 

Since  the  comment  received  did  not 
oppose  any  aspect  of  the  preliminary 
results,  we  determine  the  net  subsidy . 
for  these  final  results  to  be  the  same  as 
in  the  preliminary  results,  zero  for  the 
65  companies  listed  in  the  Appendix 
and  13.35  percent  ad  valorem  for  all 
other  companies  for  the  period  Januarv 
1, 1992  through  December  31.  1992 

Therefore,  the  Department  will 
instruct  the  Customs  Senice  to  assess 
countenailing  duties  as  follows  for 
subject  merchandise  exported  on  or 
after  January  1.  1992.  and  on  or  before 
December  31. 1992:  zero  on  shipments 
from  any  of  the  65  companies  listed  in 
the  Appendix;  and  13.35  percent  of  the 
fob.  invoice  price  on  shipments  from 
all  other  companies. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  continue  to 
suspend  liquidation  on  all  shipments  of 
this  merchandise  entered,  or  withdrawTi 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  As  provided  by  section  751(a)(1) 
of  the  Act,  the  Customs  Service  will 
collect  cash  deposits  of  estimated 
countervailing  duties  on  such 
shipments  as  follows:  zero  on  shipments 
of  this  merchandise  from  the  companies 
listed  in  the  Appendix,  and  13.35 
percent  of  the  f.o.b.  invoice  price  on 
shipments  from  all  other  companies. 
These  instructions  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 
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Dated:  AurusI  13,  1994. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Impon 
Administration. 
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Alfredo  Costuras  Originales  S  A.  De  C.  V  . 

Aeroenvios  De  Mexico  S.A.  De  C  V. 

Articulos  De  Piel  De  Guddalajara  S  ,A.  De 
C.V. 

Bemisa  S.A.  De  C.V. 

Calzado  Emege  S.A.  De  C.V 

Cornell  Piel  S.A.  De  C.V 

Exclusive  Design  In  Leather  Felle  S.  De 
R.L 

Articulos  Charros  Y  Vaqueros  S..^.  De 

C.V. 

Importaciones  Y  Exportaciones  Anaf  S.A. 

DeC.V. 

Lusomoda  De  Me.xicoS.A.  De  C  V. 

Loredano  S.A.  De  C.V. 

Manufacrurera  California  S..^.  De  C  V. 

Melroex  S.  De  R.L. 

Originales  Hechos  A  Mano  S.A.  De  C.V. 

Price  Club  De  Mexico  S.A  De  C.V. 

Procopiel  Exotica  S.A.  De  C.V. 

Pelet  )alisco-Baja  California  S  A  De  C.V 

Sen'icio  Harley  Davidaon  S.A.  De  C.V. 

San  Sebastian  Curte  S.A.  De  C.V. 

Tapetes  Tipicos  S.A.  De  C  V.  • 

United  Parcel  Serv  ice  De  .Mexico  S  .'\.  De 

CV. 

Zuid  De  Mexico  S.A.  De  C.V. 
Pedro  Alarcon  Roman 
Juan  Martin  Aguilla  Alvarez 
Rosa  Isela  Bocanegra  Morales 
Agustin  Carillo  Castillo 
Gregoria  Deitz  Gfoswirte 
Maria  Azucena  Flores  Martinez 
Rocio  Gallardo 
lose  Garcia 
Enrique  Garcia  .^vila 
Antonio  Garcia  Gonzalez 
Juan  Manuel  Garcia  Gonzalez 
Jose  De  Jesus  Gonzalez  De  La  To.'re 
.  Vicente  Haro  Navarro 

Lino  Salvador  Hernandez  Gonzdlez 
.  Jose  De  Jesus  Hernandez  Herrera 
-M.  Teresa  De  Jesas  Hernandez  Rodrigjez 
.  Francisco  Javier  Hurtado  Xasq.if-z 
.  Antonio  Hurtado 

J  Cruz  Lopez  "Avila 
.  N'oe  .Martinez  B.jutista 
Roberto  Martinez  Caslilio 
Guiilermo  Martinez  Fernandez 
Bai-toloA{o.''aJes  Hernandez 
Ismael  Mora  Herr.anai-z 
J.  Cn:z  Orozco  .•\!\  ;<.o 
AdolfoPejii!la 
Rosa  Ramos 
Salvador  Rios  Du'.no 
Jose  Luis  Rod.'lguez  Juarez 
J.  Guadalupe  Rodr:guez  Or;.z 
Leone)  Salceda  Toledo 
Martin  Huniberto  .Senano  Robies 
Alejandro  Sidransky  Marcus 
Marco  Antonio  Sotelo  Saiazar 
Jose  Sotelo 

Juan  Antonio  Torres  Torres 
Laura  Vikhes  Mares 
Ricardo  Zaragoza  Gutierrez 
Teresa  Zedillo  Lagos 
George  Zohn  Tracktman 
Exclusivos  Baez 

Commercializadora  Cevis  S  A.  De  C  V 
Cia.  Exportadora  De  Chapaia  S.A.  De  C.V. 


|FR  Doc.  94-20847  Filed  8-24-94:  8:45  ami 
BILLING  CODE  351(M>S-P 

North  American  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section.  International  Trade 
Administration,  Department  of 
Commerce. 

action:  Notice  of  first  request  for  panel 
review. 


SUMMARY:  On  August  12,  1994,  U.S. 
Steel,  a  Division  of  USX  Corp.,  Inland 
Steel  Company,  I/N  Kote,  and  LTV  Steel 
filed  a  First  Rec}uest  for  Panel  Review 
with  the  Canadian  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  determination  of  dumping 
made  by  the  Canadian  Deputy  Minister 
Of  National  Revenue  (Customs, 
Ta.xatiam  and  Excise)  respecting  Certain 
Corrosion-Resistant  Steel  Sheet 
Products  from  the  United  States  of 
America.  This  determination  was 
published  in  the  Canada  Gazette  on  July 
16,  1994.  The  NAFTA  Secretariat  has 
ass)gned  Case  Number  CDA-94-1904- 
03  to  this  request. 

FOR  FURTHER  INFORMATION  CONTACT:    - 
James  H.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue.. 
Washington.  DC.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
AgreiMnnnt  ("Agreemenf)  establishes  a 
mechanism  to  replace  domestic  judu.ia! 
rev  lew  of  final  determinations  m 
antidumping  and  countervailing  d;;tv 
(-a.sos  involving  imports  from  a  NAFT.^ 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Pane;  Review  is  filed,  a  pane!  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  f:n.-.! 
determinat.on  to  determine  whether  it 
conforms  with  the  antidumping  or 
coiintPfVailing  duty  law  of  the  cuuntrv 
that  m'ide  the  dpterminstion. 

(inner  Article  1904  of  the  Agrf  ement. 
uhich  came  into  force  on  Januarv  1. 
1994,  the  Government  of  the  United 
States,  thcGovemment  of  Canada  and 
the  Govtmment  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  C'Ruies"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  F.R.  8686).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  rules. 


A  first  Request  for  Panel  Review  was 
filed  with  the  Canadian  Section  of  the 
NAFTA  Secretariat,  pursxiant  to  Article 
1904  of  the  Agreement,  on  August  12. 
1994.  requesting  panel  review  of  the 
final  determination  of  dumping 
described  above. 

Rule  39(1)  of  the  Rules  provides,  intr- 
alia  that: 

(a)  A  Party  or  interested  person  mav 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  September  12, 1994); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  thp 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filings  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
September  26,  1994);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  pantl 
review. 

Dated:  August  18,  199-1. 
James  R.  Holbein,      " 

United  Statps  Secretary;  \AFTA  Sr-cretnfuA. 
[FR  DoL  94-20976  Filed  8-24-94:  8  45  arr^i 

BILLIWS  CODE  3510-GT-M 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940826-4226]  [I.D.  0712943] 

Atlantic  Swordfish  Catches  by  Minor 
Harvesting  Nations;  Possible 
Restrictions  on  Imports 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Admini.<:trution  (NCAA:. 
Commerce. 

ACTION:  Notice;  request  for  comn-;Pnts. 

SUMMARY:  NMFS  has  been  asked  to 
conduct  an  investigation  with  resper  t  u 
invoking  restrictions  on  swordfish 
i.iTports  under  the  provisions  of  the  • 
Atlantic  Tunas  Convention  Act  (ATC.\ 
or  the  Convention).  This'document 
provides  background  information 
concerning  this  request  and  solicits 
comments  to  be  considered  in  the    ' 
NMFS  investigation  of  the  issue. 
DATES:  Comments  must  be  received  b\  ■ 
September  14,  1994. 
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ADDRESSES:  Comments  should  be 
directed  to:  Dr.  Kevin  Chu.  Office  of 
International  Affairs.  Room  14247, 
National  Marine  Fisheries  Service.  1315 
Fast-West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Chu  at  (301)  713-2276  or  Richard 
Stone  at  (301) 713-2347. 
SUPPLEMENTARY  INFORMATION:  Blue 
Water  Fishermen's  Association  asked 
NMFS  to  conduct  an  investigation  with 
respect  to  invoking  restrictions  on 
swordfish  imports  under  the  provisions 
of  the  ATCA.  The  request  expressed 
concern  ^bout  fisheries  developing  in 
Canada,  as  well  as  in  the  Caribbean  and 
Latin  America.  It  included  information 
showing  a  37-percent  decline  in  U.S. 
catches  from  1988  to  1992  and  a  72- 
perc6nt  increase  in  Canadian  landings 
during  the  same  period.  The  request 
also  expressed  a  concern  that  Canadian 
vessels  were  apparently  expanding 
operations  into  tropical  regions  and 
Bermuda.  It  expressed  the  belief  that 
NMFS  should  conclude  that  the 

-apparent  absence  of  effective  Canadian 
regulations  to  control  harvest  (fishing 
mortality)  has  undermined  the 
effectiveness  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT  or  the 
Commission)  swordfish  management 
program  and  has  jeopardized  what  was 
predicted  as  a  reasonable  probability  of 
a  stock  increase  based  on  the  1992 
swordfish  stock  assessment  by  ICCAT. 
In  response  to  the  request,  NMFS  has 
undertaken  an  investigation  pursuant  to 
the  ATCA,  which  could  lead  to  the 
prohibition  of  swordfish  imports  from 
certain  countries.  As  part  of  this 
investigation,  NMFS  has  had  a  series  of 
formal  and  informal  exchanges  with  the 
Department  of  Fisheries  and  Oceans  in 
Canada  on  swordfish  catches  and  on 
Canadian  vess^s  fishing  outside  its 
exclusive  economic  zone. 

NMFS  also  has  conducted  a  series  of 
investigations  about  Canadian-harvested 
tuna  shipped  through  Bermuda  and  has 
collated  import  data  from  a  number  of 
countries  fishing  for  swordfish  in  the 
Atlantic.  This  notice  explains  the  legal 
basis  for  the  investigation,  provides 
background  information,  and  seeks 

.  additional  information. 

Regulations  Implementing  the  ATCA 

Regulations  implementing  the  ATCA 
are  published  at  50  CFR  285.  subpart  D. 
They  direct  NOAA,  with  the  approval  of 
the  Secretary  of  Commerce  and  with  the 
concurrence  of  the  Secretary  of  State,  to 
prohibit:  (1)  The  entry  into  the  United 
States  of  fish  in  any  form  of  those 
species  which  are  subject  to  regulation 


pursuant  to  a  recommendation  of  the 
ICCAT  and  idiich  were  taken  from  the 
ICCAT  regulatory  area  "in  such  manner 
or  in  such  circumstances  as  would  tend 
to  diminish  the  effectiveness  of  the 
conservation  recommendations  of  the 
Commission";  and  (2)  the  entry  into  the 
United  States,  from  any  country  when 
vessels  of  such  country  are  being  used 
in  the  conduct  of  fishing  operations  in 
the  regulatory  area  in  such  manner  or  in 
such  circumstances  as  would  tend  to 
diminish  the  effectiveness  of  the 
conservation  recommendations  of 
ICCAT,  of  fish  in  any  form  of  those 
species  which  are  subject  to  regulation 
pursuant  to  a  recommendation  of  the 
Commission  and  which  were  taken  from 
the  ICCAT  regulatory  area. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA)  is  required  to 
make  inquiries  and  investigations,  fi-om 
time  to  time,  so  as  to  keep  informed  of 
the  nature  and  effectiveness  of  the 
measures  for  the  implementation  of  the 
Commission's  recommendations 
concerning  those  activities  which  are 
being  carried  out  by  foreign  countries 
whose  vessels  engage  in  fishing  within 
the  ICCAT  regulatory  area.  The  AA  also 
must  undertake  an  investigation  when  a 
member  of  the  public  submits  a  proper 
request.  There  are  three  related  issues 
that  the  AA  must  consider: 

1.  Whether  fish  in  any  form  are  being 
taken  in  a  manner  or  under  such 
circumstances  that  would  tend  to 
diminish  the  effectiveness  of  the 
conservation  recommendations  of 
ICCAT. 

2.  Whether  a  coimtry  is  condoning  the 
use  of  vessels  in  the  conduct  of  fishing 
operations  in  the  ICCAT  regulator^'  area 
in  such  a  manner  or  imder  such 
circumstances  that  would  tend  to 
diminish  the  effectiveness  of  the 
conservation  recommendations  of 

'  ICCAT.  or 

3.  Whether  a  country  is  condming  the 
use  of  vessels  in  repeated  and  flacrant 
fishing  operations  which  seriously 
threaten  the  achievement  of  tho 
objectives  of  the  ICCAT 
recommendations. 

In  conducting  the  investigation,  the 
A  A  is  to  take  into  account,  ainong  other 
considerations  as  may  be  prr'.inent: 

1.  Whether  the  country-  provides  to 
ICCAT  pertinent  statistics  on  a  timely 
basis; 

2.  Whether  the  country  has  in  force 
conservation  measures  applicable  to  its 
own  fishermen  adequate  for  the 
implementation  of  the  Commission's 
recommendations; 

3.  Whether  the  country  has  in  force 
measures  for  the  control  of  landing  in  its 
ports  of  species  subject  to  regulations 
which  are  taken  in  the  ICCAT  regulatory 


area  by  fishermen  of  other  coiuitries 
contraury  to  the  ICCAT  conservation 
recommendations; 

4.  Whether  the  country,  having  put 
conservation  measures  into  effect,  takes 
reasonable  action  to  enforce  such 
measures; 

5.  The  number  of  vessels  of  the 
country  which  conduct  fishing 
operations  in  the  ICCAT  regulatory  area; 
and 

6.  The  quantity  of  species  subject  to 
regulation  taken  from  the  regulatory 
area  by  the  country's  vessels  contrary  to 
the  ICCAT  conservation 
recommendations  and  its  relationship 
to:  (A)  The  total  quantity  permitted  to  be 
taken  by  the  vessels  of  all  countries 
participating  in  the  fishery;  and  (B)  the 
quantity  of  such  species  sought  to  be 
restored  to  the  stocks  of  fish  pursuant  to 
the  Commission's  conservation 
recommendations. 

ICCAT  Recommendations 

In  1990,  ICCAT  recognized  that 
swordfish  yields  were  not  sustainable 
and  that  fishing  mortality  needed  to  be 
reduced.  As  a  result,  six  management 
recommendations  were  approved.  First, 
mortality  on  fish  weighing  more  than  25 
kg  was  to  be  reduced  15-percent  fixjm 
recent  levels,  using  1988  as  a  base  year. 
Mortality  reductions  could  be  made  by 
reducing  catch  or  by  reducing 
equivalent  effort.  Second,  taking  and 
landing  of  fish  smaller  than  25  kg  was 
prohibited.  Tolerances  were  allowed  for 
incidental  small  fish  catches,  provided 
that  small  fish  do  not  exceed  15-percent 
of  the  total  number  of  fish  per  boat 
landing.  Third,  all  countries  directly 
fishing  for  swordfish  were  to  limit 
fishing  mortality  to  1988  catch  levels  or 
to  an  equivalent  level  of  effort.  Fourth, 
notwithstanding  the  first  and  third 
recommendations,  countries  with  small 
catches  were  to  keep  annual  catches  at 
"reasonable  levels"  and  abide  by  all 
conservation  measures  on  small  fish. 
(This  provision  applies  to  Canada,  but 
not  to  the  United  States.)  Fifth, 
countries  not  targeting  swordfish  were 
to  limit  incidental  catch  to  not  more 
than  10-percent  by  weight  of  the  total 
catch.  Sixth.  ICCAT  was  to  encourage 
cooperation  by  non-ICCAT  members  in 
achieving  the  conservation  goals  of  the 
ICCAT  recommendations. 

The  Report  of  the  1990  ICCAT 
meeting  shows  that  there  was 
considerable  discussion  of  what  would 
constitute  "reasonable  levels,"  as  that 
term  was  used  in  the  fourtn 
recommendation,  but  that  term  was 
never  specilically  defined  in  the 
recommendation  itself.  Based  upon  that 
discussion,  the  United  States 
understood  the  term  to  refer  to  an 
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allowed  increase  in  total  country  catch 
of  up  to  45-percent  from  its  1988  catch 
levels.  When  the  United  States 
introduced  the  fourth  recommendation 
dealing  with  countries  with  small 
catciies,  Portugal  supported  the 
proposed  wording,  since  the  total 
impact  of  allowing  the  countries  with 
smaller  catches  to  increase  by  45- 
percent  would  be  far  less  than  the 
bycatch  taken  al  that  time  and  which 
would  be  permissible  to  countries  that 
take  swordfish  as  a  bycatch.  Canada 
supported  the  position  of  Portugal. 
In  1992.  ICCAT's  swordfish  panel 
recommended  that  all  nations  fishing 
for  Atlantic  swordfish  restrict  1993-94 
catch  levels  or  fishing  capacity  to  recent 
levels  (i.e.,  1990-91).  The  panel  also 
recommended  that  the  Standing 
Committee  on  Research  and  Statistics 
.  (SCRS)  assess  the  impact  of 
conservation  measures  on  the  stock  at 
the  1994  meeting. 

Fishing  Records 

No  country  filed  an  objection  to  either 
the  1990  or  1992  recommendations: 
thus,  the  recommendations  have  come 
into  force.  As  a  result  of  the  U.S. 
regulations  implementing  the  ICCAT 
recommendations,  U.S.  landings  have 
dropped  rapidly  from  an  all-time  high  of 
6,385  metric  tons  (mt)  in  1989  to  the 
following  levels  for  1990-93, 
respectively:  5,494  mt,  4.255  mt,  3,833 
mt,  and  2,584  mt.  (The  1993  figure  is 
preliminary.)  This  is  a  60-percent 
reduction  in  catch  in  4  years.  In  terms 
of  the  1990  ICCAT  recommendation 
setting  the  small  fish  tolerance  level  at 
15-percent  by  number,  the  percentage 
and  number  of  small  fish  landed  also 
have  decreased  annually  and,  for  the 
period  1989-92.  were  37.7-percent 
(65.712  small  fish  from  a  total  catch  of 
174,271),  32.5-percent  (46,381  small 
fish  from  a  total  catch  of  142,847),  21.8- 
percent  (21,391  small  fish  from  a  total 
catch  of  98,306),  and  7-percent  (5.417 
small  fish  from  a  total  catch  of  77,487). 
respectively.  Effort  has  decreased  as 
well.  The  number  of  vessels  that 
actually  have  fished  has  dropped  25- 
percent  from  457  to  334. 

Canadian  landings  have  shown  an 
opposite  trend.  From  1985-89,  annual 
Canadian  catches  were  585  mt,  1.059 
mt,  954  mt.  898  mt.  and  1.247  mt. 
respectively— well  below  Canada's  self- 
determined  quota  of  3,500  mt  for  those 
years.  In  response  to  the  1990  ICCAT 
recommendations  for  swordfish,  Canada 
reduced  its  self-determined  quota  to 
2,000  mt.  Since  then,  Canadian  harvests 
of  swordfish  have  rapidly  increased 
from  991  mt  in  1990, 1,026  mt  in  1991, 
1 ,547  mt  in  1992,  to  approximately 
2.322  mt  in  1993.  This  is  a  134-percent 
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increase  in  landings.  Prior  to  1992,  the 
last  year  that  Canadian  catches 
exceeded  1,500  mt  was  in  1980.  The 
percentage  and  number  of  small  fish 
landed  have  fluctuated  annually,  and, 
for  the  period  1989-92,  were  16.4- 
percent  (3,445  small  fish  from  a  total 
catch  of  20,980),  10.7-percent  (1.445 
small  fish  from  a  total  catch  of  13,525), 
11. 4-percent  (1,824  small  fish  from  a 
total  catch  of  15,988),  and  15.5-percent 
(4,092  small  fish  from  a  total  catch  of 
26,465),  respectively.  (Canada's  1993 
small  catch  data  was  not  available  at  the 
time  of  printing.) 

Since  Canada  harvested  898  mt  in 
1988.  a  45-percent  increase  would  have 
been  to  1,302  mt.  However,  Canada's 
currant  quota  of  2,000  mt  is  an  increase 
of  over  120-percent  from  1988  levels. 
Additionally,  Canada's  swordfish 
harvest  in  1993  exceeded  this  quota  by 
approximately  322  mt.  Canada's  quota 
for  1894  again  is  set  at  2,000  mt. 

In  a  meeting  with  the  United  States  on 
this  issue,  Canada  contended  that  its 
2,000  mt  quota  was  within  "reasonable 
levels  "  and  disagreed  with  the  U.S. 
view  that  Canada,  a  "minor"  harvesting 
nation  at  the  time  the  ICCAT 
recommendations  came  into  force, 
should  limit  its  harvest  to  a  45-percent 
increase  over  its  1988  catch  level. 
Canada  pointed  out  that,  prior  to  the 
health  alert  of  the  1970s  that  nearly 
closed  the  fishery,  Canadian  fisherman 
were  harvesting  well  over  2,000  mt. 
Further,  Canada  maintained  that,  until 
recently,  no  country  had  objected  to  its 
self-determined  2.000  mt  quota.  Canada 
argued  that  its  quota  reduction  from 
3.500  mt  to  2.000  mt  was  tantamount  to 
compliance  with  the  fourth  ICCAT 
recommendation. 

In  addition  to  Canadian  swordfish 
harvests,  recent  U.S.  import  statistics 
have  raised  a  concern  that  certain  other 
countries  also  may  be  harvesting 
swordfish  in  amounts  inconsistent  with 
the  fourth  ICCAT  recommendation.  For 
example,  Grenada  increased  its  exports 
to  the.United  States  more  than  500- 
percent  since  1990.  to  3.29  mt;  St. 
Vincent  and  the  Grenadines  increased 
its  exports  25-percent  since  1992,  to 
13.39  mt;  and  Venezuela,  an  ICCAT 
member,  has  increased  its  exports  150- 
percent  since  1990,  to  141.5  mt. 

As  part  of  its  investigation  mto 
alleged  noncompliance,  NMFS  is 
seeking  additional  information 
pertaining  to  the  compliance  by  minor 
swordfish  harvesting  nations  with 
relevant  ICCAT  recommencfetions.  The 
texts  df  the  relevant  recommendations 
and  U.S.  domestic  regulations  can  be 
obtained  by  contacting  NMFS  (see 
A00RE8SES) 
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Taking  of  Marine  Mammals  incidental 
to  Commercial  Fishing  Operations: 
Interim  Exemption  for  Commercial 
Fisheries 

[Docket  No.  940250-4224;  I.D.  122893D] 
AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  NoUce  of  final  List  of  Fisheries 
for  1994. 


SUMMARY:  NMFS  issues  this  final  List  of 
Fisheries  for  1994  pursuant  to  the 
interim  exemption  for  the  taldng  of 
marine  mammals  incidental  to 
commercial  fishing  operations  under 
section  114  of  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA).  The 
1994  final  fist  revises  the  categories  of 
certain  U.S.  commercial  fisheries  based 
on  new  information  obtained  since 
publication  of  the  1993  final  List  of 
Fisheries. 

DATES:  The  final  List  of  Fisheries  for 
1994  is  effective  August  25, 1994.  Vessel 
owners  who  will  operate  in  Category  I 
or  II  for  the  first  time  have  until  October 
24,  1994  to  register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Bohan  or  Vicki  Credle,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1335  East-West 
Highway,  Silver  Spring,  MD  20910, 
301-713-2322. 

SUPPLEMENTARY  INFORMATION:  Section 
114  of  the  MMPA  establishes  an  interim 
exemption  for  the  taking  of  marine 
mammals  incidental  to  commeraal 
fishing  operations  and  requires  NMFS  to 
publish  and  annually  update  the  List  of 
Fisheries,  along  with  the  marine 
mammals  and  3ie  number  of  vessels  or 
persons  involved  in  each  fishery, 
arranging  them  according  to  categories, 
as  follows: 

1.  A  fishery  that  has  a  frequent 
incidental  taking  of  marine  mammals; 

2.  A  fishery  that  has  an  occasional 
incidental  taking  of  marine  mammals;  or 

3.  A  fishery  that  has  a  remote 
likelihood,  or  no  known  incidental 
taking,  of  marine  mammals. 

The  following  criteria  are  used  in 
classifying  fisheries  in  the  List  of 
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Fisheries,  pursuant  to  section  114  of  the 
MMPA: 

Category  I.  There  is  documented 
information  indicating  a  "frequent" 
incidental  taking  of  marine  mammals  in 
the  fishery.  "Frequent"  means  that  it  is 
highly  likely  that  more  than  one  marine 
mammal  will  be  incidentally  taken  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period. 

Category  II.  (1)  There  is  documented 
information  indicating  an  "occasional" 
incidental  taking  of  marine  mammals  in 
the  fishery,  or  (2)  in  the  absence  of 
information  indicating  the  frequency  of 
incidental  taking  of  marine  mammals, 
other  factors  such  as  fishing  techniques, 
gear  used,  methods  used  to  deter  marine 
mammals,  target  species,  seasons  and 
areas  fished,  and  species  and 
distribution  of  marine  mammals  in  the 
area  suggest  there  is  a  likelihood  of  at 
least  an  "occasional"  incidental  taking 
in  the  fishery.  "Occasional"  means  that 
there  is  some  likelihood  that  one  marine 
mammal  will  be  incidentally  taken  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period,  but  that  there  is 
little  likelihood  that  more  than  one 
marine  mammal  will  be  incidentally 
taken. 

Category  III.  (1)  There  is  information 
indicating  no  more  than  a  "remote 
likelihood"  of  an  incidental  taking  of  a 
marine  mammal  in  the  fishery,  or  (2)  in 
the  absence  of  information  indicating 
the  frequency  of  incidental  taking  of 
marine  mammals,  other  factors  such  as 
fishing  techniques,  gear  used,  methods 
used  to  deter  marine  mammals,  target 
species,  seasons  and  areas  fished,  and 
species  and  distribution  of  marine 
mammals  in  the  area  suggest  there  is  no 
more  than  a  remote  likelihood  of  an 
incidental  'aV-'  L'.  the  fishery'.  "Remote 
likehhood"  means  that  it  is  highly 
unlikely  that  amy  marine  mammal  will 
be  incidentally  taken  by  a  randomly 
selected  vessoi  in  the  fishery  during  a 
20  day  pf^riod. 

On  March  4.  1994  (59  FR  10372). 
>>  IFS  published  the  proposed  List  of 
Fisheries  for  1994  and  r'^quosied 
cnn;ments  and  infonr.ation  on  the     - 
changes  contained  then;' p.  Aftrr 
re\  !iv.v;ng  tho  cci.nmcnis  nxeived. 
NMFS  has  detennined  tb;!t  a!i  chcuiges 
idcr.tificd  in  the  proposed  ii^^t  jre 
uarranted  and  will  be  ini.crpoialeu  into 
the  final  list.  In  addition,  porti.ms  cf  the 
mid-.Atiantir  coas'nl  gill  net  fi.slitr> 
fuppor  river  and  estuarine  aroa.s  of  the 
Chesapeake  Bay,  Delaware  B;^y  and  New 
York-Bight,  as  well  as  Pamlico  and 
Albemarle  Soundin  North  Carolina) 
will  be  reclassified  under  Category  III 
l)ascd  on  recently  obtained  information 
which  suggests  the  rare  occurrence  of 
marine  mammal  takes  in  these  areas. 


Gillnetters  operating  outside  of  these 
areas  in  the  mid-Atlantic  coastal  gillnet 
fishery  must  still  register  under 
Category  n,  regardless  of  whether  or  not 
they  sometimes  participate  in  the 
reclassified  inshore  fishery  mentioned 
earlier  (Category  UI). 

This  final  list  will  remain  in  effect 
until  the  interim  exemption  established 
under  section  114  of  the  MMPA 
becomes  obselete.  The  MMPA  was 
amended  on  April  30, 1994,  and  section 
118  was  created  to  govern  the  taking  of 
marine  mammals  incidental  to 
commercial  fishing  operations.  The 
provisions  of  section  118  will  replace 
the  current  interim  exemption  system 
(section  114).  when  regulations  are  put 
into  effect,  no  later  than  September  1, 
1995.  Included  in  the  implementation 
will  be  a  revised  List  of  Fisheries,  a 
revised  set  of  classification  criteria,  and 
new  imple.Tienting  regulations,  based  on 
the  provisions  of  section  118,  to  replace 
those  provisions  currently  in  effect. 

Conunents  Received  on  the  1994 
Proposed  List  of  Fisheries 

Ten  comments  were  received  in 
response  to  the  request  for  comments  on 
the  proposed  List  of  Fisheries  for  1994. 
The  comments  were  mixed  in  their 
support  for  and  opposition  to  the 
changes  proposed  and  are  summarized 
below. 

Washington.  Oregon  Lower  Columbia 
River  Salmon  Drift  Gill  Net  Fishery 

Several  comments  were  received  in 
support  of  the  proposed  recategorization 
of  the  Columbia  River  commercial  gill 
net  fishery  from  a  Category  I  to  a 
Category  III  fishery,  based  on  the 
relatively  low  level  of  incidental  marine 
mammal  mortality.  NMFS  has 
reclassified  this  fishery  as  proposed. 

Alaska  Copper  River  and  Bering  River 
Salmon  Drift  Gill  Net  Fishery 

A  number  of  the  comments  favored 
tho  proposed  recategorization  of  the 
Alaska  Copper  River  and  Bering  River 
(adjacent  to  Prince  William  Sound) 
salmon  drift  gill  net  fisher\'  from  a 
Category  I  to  a  Categorv'  II  fi>-hor>'  Until 
recently,  take  rates  fur  this  fi--hcrv  were 
based  on  the  total  number  of 
interactions,  which  included 
momentary  interactions  with  the  nets  as 
well  as  serious  injiiries  and  mortalities. 
For  this  fisht=ry.  NMFS  rer(it;nizes  that 
many  entanglements  recorded  by 
obser\'ers  resulted  in  the  animals  freeing 
themselves  from  the  net  without 
assistance  from  fishermen.  NMFS  has 
reclassified  the  Alaska  Copper  River  and 
Bering  River  (adjacent  to  Prince  William 
Sound)  drift  gill  net  fishery  to  Category 
II  as  proposed. 


Alaska  Prince  William  Sound  and 
Alaska  Southern  Bering  Sea,  Aleutian 
Islands  and  Western  Gulf  of  Alaska 
Sablefish  Longline  Fisheries 

One  comment  was  received 
recommending  reclassification  of  the 
Alaska  Prince  William  Sound  and 
Alaska  Southern  Bering  Sea,  Aleutian 
Islands  and  Western  Gulf  of  Alaska 
sablefish  longline  fisheries  from  a 
Category  II  to  a  Category  111  fisher}-.  The 
commenter  slated  that  although 
fishermen  chase  away  killer  whales 
from  sablefish  caught  on  longline  gear, 
this  action  does  not  meet  the  definition 
of  incidental  take  under  the  MMPA 
interim  exemption. 

Under  section  114  of  the  MMPA  and 
based  on  congressional  guidance,  takes 
include  the  harassment,  entanglement, 
injury  or  mortality  of  a  marine  mammal. 
NMFS  believes  that  the  deterring  killer 
whales  from  catch  and  gear  in  s^.l.lcfish 
longline  fisheries  constitutes 
harassment.  Therefore,  under  section 
114,  these  takes  qualify  the  fishery  for 
Category  II  classification. 

Section  118  of  the  MMPA's  recent 
amendments  has  directed  NMFS  to 
consider  only  incidental  mortality  and 
serious  injury  takes  when  categorizing 
fisheries  under  the  new  regime  that  is  to 
replace  the  interim  exemption  by 
September  1995.  The  am.endment  also 
prohibit_s  intentional  lethal  takes  of 
marine  mammals,  except  when 
necessary  to  save  himian  life.  Therefore, 
NMFS  will  reevaluate  Alaska  sablefish 
longline  fisheries  for  possible 
reclassification  to  Category  III  when  it 
prepares  a  List  of  Fisheries  under  the 
provisions  of  Section  118. 

Gulf  of  Maine  Atlantic  Salmon 
Aquaculture  Fishery- 
One  comment  vv.^s  rocei\cd  in 
support  of  the  proposal  to  reclassifj-  tlio 
Gulf  of  Maine  Atlantic  salmon 
aquaculture  fishery  from  a  Categor\'  III 
to  a  Category  II  fishery.  The  commenier 
cited  admissions  by  industn,' 
representatives  of  high  kill  rates  and 
potential  under-reporting  of  marine 
mammal  mort.alities  in  this  nsher>-,  and 
recommended  recalegnrizatinn  as  a 
Category  1  fishery,  in  lieu  o!  the  original 
proposal  for  change  to  Category  11. 

List  of  Fisheries  criteria  for  a  Category 
I  classification  require-  (1)  Dtxumented 
information  indicating  a  "frequent" 
incidental  taking  of  marine  mammals  in 
the  fishery  or  (2)  the  expressed  intention 
of  Congress  to  place  the  fishery  in 
Category  I  (50  CFR  229.3). 

Due  to  the  limited  documented 
evidence  of  incidental  takings  and  the 
absence  of  definitive  guidance  from 
Congress  regarding  this  fisher)',  only  a 
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Category  il  classification  is  warranted  at 
this  time.  NMFS  will  enhance  effrals  to 
obtain  better  information  on  cvinent 
take  levels  and  the  degree  to  which 
marine  mammals  are  deterred  from 
aquacultuTB  operations  in  this  fishery 

AH  California  Gill  Net  Fisheries  (except 
the  CA  Klamath  River  gill  net  fishery) 

A  number  of  comments  were  received 
on  the  proposal  to  recategoiize  all 
California  gill  net  fisheries  based  on  the 
♦  mesh  size  of  the  gear  deployed.  One 
commenter  indicated  that  the  State  of 
California  passed  legislation  banning 
the  use  of  gill  nets,  thus,  making  the 
Federal  recategorizatioa  of  Cahfomia 
gill  net  fisheries  uimecessary.  Actually, 
the  State  of  California  has  not  banned 
the  use  of  gill  nets  completely,  but  has 
only  restricted  their  use  in  State  %vaters. 
hi  1990,  State  of  California  pas^  the 
Marine  Resources  Protection  Act 
(MRPA),  which  prohibits  the  use  of  gill 
and  trammel  nets  in  an  area  identified 
as  the  Marine  Resources  Protection 
Zone  (MRPZ).  The  MRPZ  includes 
ocean  waters  from  0-3  nautical  miles 
from  the  California  mainland  coast,  and 
any  maimiade  breakwater,  between  a 
line  extending  due  west  frc»n  Point 
Arguello,  Santa  Barbara  County,  and  a 
line  extending  due  west  from  the  U.S.- 
Mexico border.  The  MRPZ  also  includes 
waters  less  than  35  fathoms  (64  m)  deep, 
betMTcen  Point  Fermin,  Los  Angeles 
County,  and  the  south  jetty  at  Newport 
Beach,  Orange  County.  Further,  the 
MRPZ  encompasses  waters  less  than  70 
fathoms  deep,  or  within  1  mile, 
whichever  is  less,  of  the  Channel 
Islands  consistii^  of  San  Miguel.  Santa 
Rosa.  Anacapa.  San  Nicholas.  Santa 
Barbara,  Santa  Catalina,  and  San 
Clemente  Islands.  The  MRPA  also 
established  in  perpetuity  State 
legislation  restricting  the  use  of  gill  nelb 
in  the  waters  north  of  Point  Arguello. 
Despite  these  prohibitions,  there  is  still 
an  active,  but  significantly  reduced,  set 
gill  net  fishery  in  California  waters.  For 
example,  a  set  gill  net  fishery  for  Pacific 
herring  sac-roe  in  San  Francisco  Bay  is 
active  during  the  months  of  December 
through  March.  In  addition,  there  are 
approximately  20  set  gill  net  vessels  that 
are  continuing  to  fish  in  the  Southern 
California  Bij^t,  and  in  Central 
California,  there  are  no  water  depth 
restrictions  for  set  gill  net  fishing 
between  Point  Sal  and  Arguello.  The 
MRPA  does  not  affect  the  offshore  dnft 
gill  net  fishery  for  shark  and  swordfish 
Other  comments  were  received  that 
were  in  favor  of  the  change  in 
classification  of  California  gill  net 
fisheries  based  on  mesh  size.  Although 
a  correlation  between  mortality  rates 
and  mesh  size  has  been  observed  in 


c:alifomia  gill  net  fisheries,  this 
relationship  may  not  be  apphcable  to 
other  gill  net  fisheries  outside 
California.  Therefore,  as  the  ccmnrenters 
noted,  this  change  should  not  be 
applied  to  non-Califomia  gill  net 
fisheries  until  there  is  information  to 
su  pfKjrt  such  a  change. 

Based  on  evidence  presented  in  the 
notice  of  the  proposed  List  of  Fisheries 
for  1994  (59  FR  10372.  March  4. 1994), 
retjassification  of  fisheries  that  use 
mesh  sizes  greater  than  3.5  inches  (8.9 
cm)  to  Category  I  and  reclassification  of 
fisheries  that  use  mesh  sizes  less  than  or 
equal  to  3.5  inches  (8.9  cm)  to  Category 
III  is  warranted. 

Mid-Atlantic  Coastal  Gill  Net  Fishery 

Although  changes  to  this  fishery  were 
not  proposed,  many  comments  were 
received  concerning  the  mid-Atlantic 
coastal  gill  net  fishery.  Conivienters 
indicated  that  a  lack  of  justification 
exists  for  the  Category  II  designation 
within  the  inner  bays,  rivers,  and 
tributaries  along  the  mid-Atlantic  coast, 
and  these  areas  should  be  reclassified  as 
Category  111  fisheries. 

I^flVlFS  has  evaluated  existing 
information  and  agrees  that  the 
reclassification  of  certain  areas  is 
warranted.  The  category  U  classification 
of  the  mid-Atlantic  coastal  gill  net 
fishery  will  continue  to  apply  to  all  gill 
nets  set  in  coastal  waters  &t)m  North 
Carolina  to  Nantucket.  MA.  excluding 
the  segments  described  below. 

iRshore  Mid-Atlantic  Gillnet  Fisheries: 
Rhode  Island  and  southern 
Masgachusetts  and  New  York  Bight 

AH  gill  net  fisheries  operating 
landward  of  the  first  bridge  of  any 
embeyment  in  Rhode  Island,  southern 
Massachusetts  (to  Monomoy  Island). 
Raritan.  and  lower  New  York  Bays  in 
New^  York  Bight  are  reclassified  as 
Category  III  fisheries. 

Long  Island  Sound 

All  gill  net  fisheries  setting  nets  west 
of  a  line  from  the  north  fork  of  the 
eastern  end  of  Long  Island,  NY  (Orient 
Point  to  Plum  Island  to  Fishers  Island) 
to  Watch  Hill,  RI  are  reclassified  as 
Category  III  fisheries. 

Di'tai^are  Bay 

Harbor  porpoise  and  bottlenose 
dolphin  have  stranded  inside  Delaware 
Bay  as  far  as  Fortescue,  Nj.  Therefore, 
only  those  gill  net  fisheries  operating 
north  of  a  line  drawn  from  the  southern 
point  of  Nantuxent  Cove  (mouth  of 
Cedar  Creek,  NJ)  to  southern  boundary 
of  Bombay  Hook  National  Wildlife 
Refuge  at  Kelly  Island,  DE  (Port  Mahon) 
are  reclassified  as  Category  lU  fisheries. 


Chesapeake  Bay 

Seaward  of  the  Chesapeake  Bay/ 
Bridge  Tunnel.  42  bottlenose  dolphin 
and  65  harbor  porpoise  stranded  in 
Virginian  waters  during  1993-94. 
Landward  of  the  Chesapeake  Bay/Bridge 
Tunnel,  approximately  14  bottlenose 
dolphin  and  1  harbor  pc^poise  were 
reported  stranded  in  1993-94,  with  little 
evidence  of  gill  net  interactions. 
Therefore,  ail  gill  net  fisheries  operating 
between  the  Chesapeake  Bay/Bridge 
Tunnel  and  the  mainland  are 
reclas.sified  as  Category  ID  fisheries. 

North  Carolina 

After  extensive  monitoring  of  gill  net 
effort  monitoring  in  Pamlico  and 
Albermarle  Soimd.  the  North  CaroUna 
Department  of  Environment,  Health, 
and  Natural  Resources  has  reported  no 
marine  mammals  incidentally  taken  in 
these  areas.  Therefore,  all  gill  net 
fisheries  operating  between  the  Outer 
Banks  and  the  mainland  frtBn  Morehead 
City.  r4C  to  the  North  Carolina-Virginia 
border  are  reclasisified  as  C^egory  UI 
fisheries. 

Summary  of  Changes  to  the  List  of 
Fisheries 

Table  1— Category  I  Commercial 
Fisheries  in  the  Pacific  Ocean 

Reclassify  the  Alaska  Copper  River 
and  Bering  River  (adjacent  to  Prince 
Wilham  Sound)  salmon  drift  giU  net 
fishery  as  a  Category  II  fishery  (Table  2). 

Reclassify  the  Washington.  Oregon 
Lower  Columbia  River  sahmm  drift  gill 
net  fishery  as  a  Calesorv  lU  fishery 
(Table  3). 

Reclassify  the  Washington  Willapa 
Bay  sahnon  drift  gill  net  fishery  as  a 
Category  III  fishery  (Table  3). 

Reclassify  the  Washington  Cr33rs 
Harbor  sahnon  set  and  drift  giU  net 
fishery  as  a  Category  IB  fishery  (Table 

Add  California  set  and  drift  gill  net 
fisheries  (except  the  CA  Klamath  River 
gill  net  fishery.  Table  2)  that  utilize  a 
stretched  mesh  size  of  greater  than  3  5 
inches  to  Category  1.  This  new 
classification  supersedes  the  following 
Category  I  fishery  classifications: 

Cahfomia  angel  shark  set  gill  net 
fishery; 

Cahfomia  halibut  set  gill  net  fishery; 

Cahfomia  thresher  shark  and 
swordfish  drift  gill  net  fishery; 

Cahfomia  soupfin  shark,  yellowtai), 
white  sea  bass  set  gill  net  fishery,  and 
will  incorp<»ate  future  California  set 
and  drift  gillnet  fisheries  that  use  a 
stretched  mesh  size  of  greater  than  3.5 
inches. 

ToWe  2-CBtegory  U  Comnwreial 
Fisheries  in  the  Pacific  Oicean. 
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Reclassify  the  Alaska  Copper  River 
and  Bering  River  (adjacent  to  Prince 
William  Sound)  salmon  drift  gill  net 
fishery  from  a  Categor)- 1  fishery  to 
Category  II. 

Table  J— Category  111  Commercial 
Fisheries  in  the  Pacific  Ocean. 

Reclassify  the  Washington,  Oregon 
Lower  Columbia  River  salmon  drift  gill 
net  fishery  from  a  Catpgory  I  fishery  to 
Categoiy  III. 

Redefine  the  Washington,  Oregon, 
CaHforriia  herring,  smelt,  shad, 
stui^eon,  bottom  fish,  mullet,  perch, 
rockfish  gill  net  fishery  to  include  only 
Washington  and  Oregon.  (This 
CaUfornia  fishery  is  redefined  as  a 
Category  III  California  set  and  drift  gill 
net  fishery  (defined  below)  that  utilizes 
a  stretched  mesh  size  of  3.5  inches  or 
less.) 

Reclassify  the  Washington  Willapa 
Bay  salmon  drift  gill  net  fishery  from  a 
Category  I  fishery  to  Category  III. 

Reclassify  the  Washington  Grays 
Harbor  salmon  set  and  drift  gill  net 
fishery  from  a  Category  I  fishery  to 
Catecoiy  III. 

Add  Cahfomia  set  and  drift  gill  net 
fisheries  (except  the  CA  Klamath  River 
gill  net  fishery)  that  utilize  a  stretched 


mesh  size  of  3.5  inches  or  less  to 
Category  III  (Table  3). 

Table  4 — Category  1  Commercial 
Fisheries  in  the  Atlantic  Ocean, 
Caribbean,  and  Gulf  of  Mexico. 

No  changes. 

Table  5— Categor>-  II  Comir.ercial 
Fisheries  in  the  Atlantic  Ocean. 
Caribbean,  and  Gulf  of  Mexico. 

Reclassify  the  Gulf  of  Maine  Atlantic 
salmon  aquaculture  fishery  from  a 
Category  III  fishery  to  Category  11. 

Reclassify  portions  of  the  mid- 
Atlantic  coastal  gill  net  fishery  (inner 
coastal,  upper  river  and  estuarine  areas 
of  Rhode  Island,  southern 
Massachusetts,  and  the  New  York  Bight; 
as  well  as  Long  Island  Sound,  Delaware 
Bay,  Chesapeake  Bay  and  Albemarle 
and  Pamlico  Sounds  in  North  CaroUna 
waters)  as  Category  III  fisheries.  (Table 
6). 

Table  6 — Category  III  Commercial 
Fisheries  in  the  Atlantic  Ocean. 
Caribbean,  and  Gulf  of  Mexico. 

Add  the  Rhode  Island,  southern 
Massachusetts  (to  Monomoy  Island)  and 
the  New  York  Bight  (Raritan  and  Lower 
New  York  Bays)  gill  net  fisher>', 
operating  landward  of  the  first  bridge  of 
any  embayment,  to  Category  III. 


Add  the  Long  Island  Sound  gill  net 
fisherv-,  operating  west  of  a  line  from  the 
north  fork  of  the  eastern  end  of  Long 
Island,  NY  (Orient  Point  to  Plum  Island 
to  Fishers  Island)  to  Watch  Hill.  Rhode 
Island,  to  Category  IIL 

Add  the  Delaware  Bay  gill  net  fishery, 
operating  north  of  a  line  drawn  from  the 
southern  point  cf  Nanfuxent  Cove  to 
southern  boundary  of  Bombay  Hovok 
National  Wildlife  Refuge  at  Kellv  Island, 
DE.  to  Category  III. 

Add  the  Chesapr.:ike  Bay  gill  net 
fisher\'.  operating  betv.'een  the 
Chesapeake  Bay.'Bridge  Tunnel  and  the 
mainland,  to  Catr-gc^-  111. 

Add  the  Albermarle  and  Parrxli-:o 
Sounds  gill  net  fisher\'.  operating 
between  the  Outer  Banks  and  the 
mainland  from  Morehead.  NC  to  the 
Virginia-North  Carolina  border,  to 
Categor)'  III. 

Reclassify  the  Gulf  of  Maine  Atlantic 
salmon  aquaculture  fishery-  as  a 
Category  II  fisher\'  (Table  5). 

List  of  Fisheries 

Interim  Exemption  for  commercial 
Fisheries 


Table  1  .—Category  I  CoMMERgAi  Fisheries  in  the  Pacific  Ocean 


Fishery 


Gill  net  fistieries.  salmonids: 

Norttiefn  WA  coastal  (area  4  and  4A)  salmon  set  gM  net  

Gill  net  fisheries,  other  finish: 

CA  set  and  drift  giH  net  fishenes  that  use  a  stretched  mesh  size  of  greater  than  3  5  inches 


Estimated 
numtjer  of 
vessels/per- 
sons 


^9 
717 


fv^anne  mammal  speces 
involved 


6.  '3.^5.  30,32 

2.  3,  6.  11.  14.  15.  16.  17. 
18.  22,  23.  27.  29.  30. 
32,33.  41 


Table  2.— Category  tl  Cof^^MERCiAL  Fisheries  in  the  Pacific  Ocean 


Gill  net  fisheries,  salmonids; 

AK  Prince  William  Sound  set  gill  net 

AK  Prince  William  Sound  (Esfiamy,  Coghill.  and  Unakwik  distncts)  drift  gill  net  

AK  Copper  River  and  Bering  River  distncts  (adjacent  to  Pnnce  William  Sound)  salmon  dnft  gill 

net. 

AK  South  Unimak  (False  Pass  and  Unimak  Pass)  dnft  gill  net  

AK  Peninsula  (other  than  South  Unimak)  dnft  gill  net  „ 

AK  Southeast  Alaska  drift  gill  net 

AK  Metlakatta/Arviette  Island  drift  oill  net 

AK  Yakutat  set  gill  net  ..„ ." ['„ 

AK  Cook  Intel  drift  gill  f»t 1. 

AK  Cook  Intet  set  QUI  net 

AK  Kodak  set  gill  net  ..„ :... 

AK  Peninsula  set  gin  net 

AK  Bristol  Bay  drift  gill  net _ „ 

AK  Bristol  Bay  set  gM  net 

WA  Puget  Sound  Region  and  inland  waters  south  of  the  U.S.-Canada  border,  including  the 

Strait  of  Juan  ds  Fuca,  Hood  Canal  and  estuaries  and  tower  mer  areas  (subject  to  tklal  ac- 

tton)  set  and  drill  gM  net 
\NA  coastal  river  set  gill  net 


Estimated 
number  of 
vessels/ per- 
sons 


30 
547 
547 

158 
158 
468 
56 
164 
560 
743 
187 
113 

1.746 
943 

3.900 


K'arne  mammal  speces 
involved 


2,6,  13.  15. 
2.  6.  13,  14.  15. 
2.6.  13.  14.  15. 

2.6.  13.  14.  15.  30. 
2.6.  13.  15.30. 

2.5.  13.  14.  15.25.  30.  31. 

2.6.  13.  14.  15.25.  30.  31. 
2.6.  13.  14.30. 

2.6.  13.  15.26. 

2.6.13.15.26. 

2.6,  13.  15. 

2.  6.  13,  30 

2.  6.  26.  30. 

2.  6.  26.  30 

1,2.3.6.  14.  15.25. 


325    2.3.6. 
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Table  2.-Category  ll  Commeroal  Fisheries  in  the  Pacific  OCEAw-Continued 


Fishery 


CA  Ktonath  River  gil  net  

Gin  net  fehertes.  other  linfish:  " " " "" 

AK  gilt  i^  (ejtcepl  salmon,  twrnng,  and  sunken  giU  nets  for  groondfish) 

Sunken  gia  nets,  groundfish:  

AK  Prince  William  Sound  sunken  giU  net  __ 

AK  Kodak  (south  of  Cape  Douglas,  east  ot  I59°wi  sunken  gi  net 1      

AK  Cental  Gulf  of  Alaska  (north  and  east  of  Cape  Douglas)  sunken  giif  netl"""" ■■■■■ 

AK  AleuUan  Islands  (south  of  55'N,  west  of  1  TO^W)  sunken  oHi  net  

Purse  seine  fisheries,  salmonids:  ~ 

AK  South  Unimak  (False  Pass  and  Unlmak  Pass)  salmon  purse  seine 

Troll  fisheries:  ~ 

OR,  CA  south  of  45''46-00-  (Cape  Fateon,  OR)  sahpon  troll  _    „ 

Round  ham  (seine  and  lampara),  beach  seine,  and  throw  net  fisheries;' " "~" 

CA  hernng  purse  seine _     _  _ 

CA  anchovy,  mackerel,  tuna  purse  seine  —I!!."!.".™! ~  Z " 

CA  sardine  purse  seine !!..."!™ ." " " ' 

CA  squid  purse  seine ~  "      " "■ " -~- 

Long  line/set  Hne  fisheries,  sabtefbh:  " 

*IJ  ^"2L!^"l?'!li°i:'^  <^^'^  Statistfcal  Area  649)  saUefish  king  Bne/set  line 

AK  SoUhem  Bering  Sea.  Aleutian  tsiands,  (NMFS  Statistical  Reoortno  Areas  5i7""si'«"MQ' 

^?«h"Sr;?SS;,*5S."'  "^  '"^^  ''^'*^'^'  «^SnK?0^^'<i'iS4,'i': 
Pot,  ring  net.  and  trap  fisheries:  i 

AK  Metlakatia  fish  trap I  

Dip  net  fistieries:  "      -  

CA  squid  dip  net _ 

Aquaculture.  ranch  pen  fisheries:  ~ "~ " ~ " ~ 

VVA.  OR  salmon  net  pens „ _ „  _ 

OR  salmon  ranch „ " " 


Estimated 

number  o1 

vessels/per- 

sorts 


504 

235 

3 
5 
2 
1 


Marine  mammal  species 
involved 


3.6. 

2.6,15. 

15. 
15. 
15. 
15. 


21 

8 


115 

i.2.ta 

3,400 

2.3.8L 

100 
160 
120 
145 

3,6. 
3.27. 
3.27. 
3.22.23.27. 

270 
226 

25.28. 
25. 

4 

2.6. 

115 

•3.23. 

2.  3.  6. 
3.6. 


Table  3.— Category  hi  Commercial  Fisheries  in  the  Pacific  Ocean 


Fishery 


GiH  net  fisheries: 

AK  Kuskokwim,  YiAon,  Norton  Sound.  Kotzebue  salmon  gin  nets 
AK  hernng  gill  net 


wa'  9^  t:^^  Columtoa  Rh«f  Basm  (atwve  Bonneville  Dam)  salmon  and  other  finfish  qiH  net 
WA.  OR  ^"'"9.  smett^^shad.  sturgeon,  bottom  fish,  mullet,  perch,  rockf^h  giU  net  ^    ^ 

^^.S?  ^°^^'  Columbia  River  findudes  tributaries)  dnfl  QiKnet  ^ 

VVA  WiUapa  Bay  (includes  rivers,  estuaries,  etc.)  dnfl  gi«  net  "'-" ~ 

WA  Grays  Harbor  (includes  rivers,  estuaries,  etc.)  drift  gill  net  

CA  set  and  drift  gi«  net  fisheries  that  use  a  stretched  mesh  size  of  is  inches'w  less 1' 


Estimated 
number  of 
vessels/per- 
sons 


Marine  mammat 
lrtvo»«d 


HI  gill  net 

Trolf  fisheries:  * 

AK  saknon  troll  _ „ 

WA.  OR  north  of  45'"46'60"  (CajaeFat^n'.'oR)  satrrinfroll 


HI  trolling,  rod  and  reel 

.    Guam  tuna  troH .....".. 

Commonwealth  of  the  Northern  Mariana  islands  furia'troil 

Amerkan  Samoa  tuna  fro* " -■• 

^^^'  ^^  "^j^tl^  ^"'  (sei^  an^t^^^'a)' a^'thrownetfe^^^^      "" ~ 

AK  salmon/hernng  beach  or  purse  seine _ 

AK  other  finfish  beach  or  purse  seme  _.     ~ — 

WA  salmon  purse  seine .""17"  I " " ~ ~ 

WA  salmon  reef  net ...."."1"1"! " " " 

WA,  OR  herring,  smell,  squid  purse  seine ~ ~ 

WA  (all  species)  beach  seine _ ^ - 

HI  purse  seine " "" " ~ 

HI  opehj/akule  net -".".."!.."."."!"."7'.".'.".""'"!I " 

HI  throw  net,  cast  net  ZZZZZ'Z.      '" " 

HI  net  unclassified  _ '".H..."! ~ " 

Western  Pacific  yeflow«n  tuna  purse  sc'l^  (SoJth'PsiVfiii  "furafr^atyT'.'I 


2.023 

15. 

174 

2.6. 

100 

3. 

918 

3.6. 

874 

2,  3,  6.  3a 

362 

2.3.6.11. 

222 

2,  3,  6. 

341 

2.  3.  6.  14.  15.  16,  27. 
41. 

30. 

81 

12.  27. 

2.873 

1.2.6.28.31. 

900 

3. 

1.354 

4.6. 

903 

20.21.24. 

<50 

None  EXxajmeMedL     - 

<50 

None  OocumemedL 

<50 

None  DocwnentedL 

1,749 

2. 13. 15. 

9 

None  Documented 

440 

6. 14. 

53 

6. 

100 

3.6. 

199 

None  DocwnentedL 

18 

None  Docwnented. 

3 

None  Documented 

24 

None  DoGumenled 

8 

None  Documented 

32 

None  Documented 
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Table  3.— Category  Hi  Co^4MERClAL  Fisheries  in  the  Pacifjc  OcEAjyf-Continued 


Fisher 


Long  line/set  line  fisheries: 

AK  groundfish  long  ilne/set  line  (excopi  sabtefish  c,  ESAl'GOA  at  ..  h  are  .n  Cr--: 

AK,  WA,  or  Nonh  Pacitic  halibut  long  'ine.'set  l.r.e  

WA,  OR,  CA  groundfish,  bottomfish  long  !ir,e/se',  ime  ....!.!!!.!!!'!!!.!"!.!!! 

CA  sharkTbonito  long  lir.e/set  line _  ' 

HI  tLina,  bi'lfish,  mahi  niahi,  y^ahoc  oce?j)t'.  l^tI-3  lonq  line/set  line 

Tiawl  fisheries:  ■  '  

AK  Benng  Sea  aod  Atej'.an  S-jlcxis  aroo'-.cfsh  travwl  ; 


'gory  II) 


AK  Gulf  of  Alaska  q'cundfish  tra-jvl 


AK  state-managed  »*aters  of  Coot«  Inlet,  Kache-nak  Bay,  Pnnce  W.n;am  Sound  SouU-pastern 
Alaska  groundfish  trawl. 

AK  food/bait  herring  trawl  

AK,  WA,  OR,  CA  shrimp  trawl  •'•■■^."^''I!""!I"""~''- "^1"''^!^'! 

WA,  OR,  CA  Qfoundfish,  squid,  smelt,  bottomfish  trawl  ."..!'""!!"!.! 

CA  California  halibut  tfawl  ^       

CA  sea  cucumber  tiawl ,     !.!.."'!.  !^!" " 

Pot,  ring  net,  and  trap  fisliehes:  "" 

AK  shellfish  pot  

AK  finfish  pot ■■ 

WA,  OR.  CA  sabtefish  pot  ■■"■■^^^^^  

WA,  OR,  CA  dungeness  crab  pot  

WA,  OR  shnmp  pot .._ _._ _  1^™  !!  J™^!!™!!Z 

CA  lobster,  prawns,  shnmp.  rock  crab,  fish  pot  " ~  " ' 

OR,  CA  hagfish  pot _.._ _ _ L-Z,'     ' "  " '^ 

HI  lobster  trap  „ „      _",..!."  "    "  "  ~ " 

HI  crab  trap  " ~~^~ 

HI  fish  trap  _„ !-"ZZ]"Z'^!!l!!"""  r  " 

HI  shrimp  trap ~ " 

HI  other  trap 

Handline  and  jig  fisheries:  " " "' 

AK  North  Pacific  halibut 

AK  ott>er  finfish  „ „ „ : !!."!".!!^!^!!.7! 

WA  groundttsh,  bottomfish  jig ' 

HI  aKU  boat,  pote  and  line  ...11"'!""^ ~ 

HI  inshore  handline .!."". .7.."^!!""' 

HI  deep  sea  bottomfish  ....=. 

HI  tuna  ....: _.._ _     l.._.!!Z!!Zl!!r!  Z™ 1 

Guam  bottomfish '     .'..'"" _       

Commonwealth  of  the  Northern  Manana  Islands  bottomfish  _  „" 

American  Somoa  txjttomfish '       !."".""". " " 

Dip  net  fisheries: 

WA,  OR  smett,  herring  dip  net  : „ 

Harpoon  fisheries:  "      '" 

CA  swordlish  harpoon  _ 

Pound  fisheries:  " 

AK  Southeast  Alaska  herrng  foodba.i  

WA  herring  brush  weir , 

Bart  pens:  " '" 

WA,  OR  hemng  bait  pen 

Dredge  fishery:  "  ' '"• '" 

CcastAide  scallop  dredge : _.;        .' 

Dive,  hancfmechanical  collection  fisheries         '     ' 

AK  abakxie ; 

AK  dungeness  crab _      !....!.!.;;■  

AK,  Prince  William  Sour,d  hetiing  spawrvon-kelp :... .....'......  "'. 

AK  herring  spawn-on-kelp .._.:.. .,.._      !.".....'y.."    / ' 

AK  urchm  and  other  fish.'she)ifish _...      !....!!!"!!!!!.""!!!!!!" 

AK  clam  tiarxl  shovel ^_  _'     { ' 

AK  clam  mechanicalhydraijlic  fisheries  ".LilT" "' 

V.'s  herring  spawrvcn-kelp  „ *       '  i 

WA  geoduck .-. - '  I.'V"  ':    '     

WA,  OR  sea  urchm,  other  ciam.  octopus,  oyster,  sea  cucumber.  scaBop !...!i!."".^ 

CA  abalone 

CA  sea  urchin ' '""' 

HI  squkJing,  spear \ [ 

HI  tobster  d;\'ing  _ , 1...  '"71!^  ^ '. 

HI  coral  diving 


Estimated 

number  of 

vesselsper- 

sons 


Mirr«  mammal  specie*, 
involved 


1,295 

5.553 

357 


2.31. 

2.  4,  25,  28. 
3.4,6.  ^7. 
3. 

21,  '^i. 


4f--0  I  '.,  2,  5,  5,  7,  6    9.  1U,  It, 
12,14.15,25.32. 

-90     1    2.  5.  6.  7,  8.  9,   ■'0,  U, 
13,  14.  15.25.  3? 
8  I  14. 

I 
?  j  None  Docurr.errfed. 
3£2  j  l^^one  Documensed. 
585  j  1,  2,  3.  6,  14.  17   27   33 
25  j  3. 
6  I  NcT.p  Tocun-iented, 


1.533 

226 

176 

1.426 

231 

608 

7 

21 

5 

2 

2 

6 

69 

33 

579 

17 

76 

434 

144 

<50 

<50 

<50 

119 

228 

1 
1 

12 


13. 

None  Documented. 

4.6. 

4.  6,  30,  32. 

Nor>e  Documented. 

None  Documented. 

None  Documef>ted 

12. 

Norw  Documented 

Nofw  Documented 

None  Documented 

None  Docunr>entecL 

None  Documented. 

None  Docurr>ented. 

4,6. 

None  Docurr.erted. 

20. 

12.  20. 

12.20,21. 

None  Documented. 

I^ione  Documented. 

None  Documented. 

None  Documemed. 

None  Documerted 

None  Docun^ented. 
None  Docunr>ented. 


iOe  I  None  DorumerrtcJ 


23 

n 

81 

172 

19 

64 


3/ 

647 

129 

»0G 

49 

16 


None 
None 

r;;:n? 
fvone 
None 
None 
Norie 
.1 

r  6 

f'tene 
None 
None 
None 
None 


D>>~uraen!pd. 

Co»,i.tfneriled 

Docun^e'"'ted. 
Documepled 
Docj'^pnted 
Dcy.umented 
Documented 


Documemed. 
Documented 
Docurrwnfed. 
Doci>mertted 
Documenf«>d 
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Table  3.— Category  III  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery 


HI  handptck 

Aquaculture.  ranch,  ponds: 

WA  tribal  salmon  ranch  

WA  oyster  farm , 

WA  mussel/clam  

WA.  CA  kelp  ..'ZZ''ZZ 

HI  fish  pond 

Commercial  passenger  fishing  vessel  (charter  boat)  fisheries: 

AK.  WA,  OR,  CA  all  spedes  _... 

Other  fisheries: 

HI 


Estimated 
number  of 
vessels/per- 
sons 


86 

1 

316 

224 

4 

3 

1,243 

17 


Marirje  mammal  species 
involved 


None  Documented- 

None  Documented. 
None  Documented. 
None  Documented. 
None  Documented. 
None  Documented. 

3,5. 

None  Docuniented. 


Table  4.— Category  I  Commercial  Fisheries  in  the  Atlantic  Ocean.  CARiSBEAN.  and  Gulf  of  Mexico 


Fishery 


Trawt  fisheries: 

MOA  Foreign  mackerel  trawl  

Pair  TrwM  Fisheries: 

AtteOTtic  Ocean,  CB,  GMX.  swordfish,  tuna,  shark  pair  trawl 
GiB  ^46t  Fisheries:  

Atlantic  Ocean,  CB,  GMX  swordfish.  tuna,  shaik  gi«  net 

New  England  Muttiapecies  sink  gjM  net  (includes  all  species  as  defined  in  th^  Multispecies 
Fishery  Management  Plan  and  spiny  dogfish)  for  all  waters  east  of  7l''40'W 

GME  snalipeiagka  (which  includes  mackerel,  hening.  menhaden)  surtace  gill  net 


Estimated 
number  of 
vessels/per- 
sons 


Marine  mammal  species 
involved 


16.20.22,23,34. 

16,20.22,23,24. 

16,  19,20,22,23.29. 

6.  15.  23.  31.  32.  34.  35. 

38. 
6.  15.31.32.34.35. 


Table  5.— Category  ll  Commercial  Fisheries  in  the  Atlantic  Ocean,  Caribbean,  and  Gulf  of  Mexico 


Fishery 


I 


Gill  Net  Fisheries: 
MDA  coastal  gin  net  (includes,  but  not  limited  to.  Atlantic  croaker.  Atlantic  mackerel  Atlantic 
sturgeon,  black  drum.  Wuefish.  herring,  menhaden,  scup.  shad,  striped  bass,  weakfish  white 
perch,  and  yelow  perch  and  excludes  the  inner  coastal,  upper  river  and  estuarine  areas  of 
Rhode  Island,  southern  Massachusetts  (to  Monomoy  Island),  and  New  Yori<  Bight  (Raritan 
and  Lower  New  Yort<  Bays);  Long  Island  Sound,  Delaware  Bay.  Chesapeake  Bay  and  Albe- 
marle and  Pamlico  Sounds  in  North  Carolina  waters) 

SOA  shark  gin  net 

Trawl  Fisheries: 

MOA  Atlantic  mackerel  trawl 

Longline  fisheries: 
Afantic  Ocean.  CB,  GMX.  tuna,  shark,  swordfish  longlme  


Aquaculture.  pens: 
GME  Atlantic  sairrxKi 


Estimated 

numt)er  of 

vessels/per- 

sor>s 


Marine  mammal  species 
irM>lved 


15.20.31.32. 


20. 

16.22.23. 

16.  22.  23.  24.  27,  31.  32, 
36. 

6.  35. 


TABLE  6.-CATEG0PY  III  COMMERCIAL  FISHERIES  IN  THE  ATLANTIC  OCEAN.  CARIBBEAN.  AND  GULF  OF  MEXICO 


Fisheiv 


I 


Gill  net  fisheries; 
MOA  Inshore  Gill  Net  Fisheries 


'IS'd 


Rhode  Island,  southern  Massachusetts  {to  Monomoy  Island),  and  New  York  Biqht  (Rantan 
and  Lower  New  York  Bays). 

Long  Island  Sound  

Delaware  Bay 

Chesapeake  Bay  

North  Carolina  (Albemarle  and  Pamlico  Sounds)  


Estimated 
numtjer  of 
vessels/per- 
sons 


32 

20 
60 
45 
94 


Marine  mammal  species 
involved 


15.20.31.32 
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Table  6.— Category  til  Commercial  Fisheries  in  the  Atlantic  Ocean,  Caribbean,  and  Gulf  of  Mexico— 

Continued 


Fishery 


Trawl  fisheries 

GMc  rrorthemshfirrp  trawl 

GME  mackerel  trawf 

GME,  MDA  grouidfish  trawl _ 

GME,  MDA  sea  scallop  tra-*! 

GME,  SOA,  GMX  coasta'  herring  tawl 

MDA  squid  tra'wl 

MDA  mixed  species  trawl 

SOA,  GMX  shnmp  trawl  

GMX  butterfish  trawl  

GA,  SC  whelk  trawl _ 

Calico  scallops  trawl 

Bluefish,  croaker,  flounder  trawl  r. 

Crab  trawl 

Purse  seine  fisheries: 

GME  Atlantic  herring  purse  se»r»e 

GME,  MDA  menhaden  purse  seine 

GME,  MDA  Atlantic  tjtuefin  tuna  purse  seine  

SOA,  GMX  menhaden  purse  seine  

PL  west  coast  sardine  purse  seine 

Bottom  k3ngtine/hook  &  line  fisheries; 

GME  tub  trawl  grourxJfish  

SOA,  GMX  sf>apper-grouper  and  other  reel  fish  . 

SOA,  GMX  sha-k  

Pelagic  hook  &  hne/harpoon  ttsheries 

GME,  MDA  tuna,  shark,  sworotish 

SOA.  GMX  

GiH  net  fisheries; 

GME,  SOA  coastal  shad,  sturgeon  gitl  net 

SOA,  GMX  coastal  gin  net 

FL  east  coast,  GMX  pelagtcs  king  &  Spanish  mackerel  gill  net 
Fixed  gear  fisheries,  trap.'pot — fish: 

GME,  MDA  mixed  species 

MDA  t)lack  sea  tiass 

MDA  eel 


Fixed  gear  fisheries,  trap^'pof— lobster,  crab 

GME.  MDA  inshore  lobster 

GME.  MDA  offshore  lobster 

Atlantic  Ocean,  GMX  blue  crab  

SOA.  GMX,  CB  spiny  tob&ier  

SOA,  GMX.  CB  reef  fish  

FL  east  &  west  coast.  GMX  stone  crab  .. 
Stop  seine,  weirs  (staked  fish  tf  ao"^;; 

GME  herring  and  Atlan'jc  r-iacke'el 

MDA  mixed  species   _. 

MDA  crab  ,. 

r:edge  ti&henes; 

GME  MDA  sea  scal'cps 

WCi  ci'shore  c'am  :...... 

GVc    -jsse!  „..„.;:......„.„ 

MCA  Oyster  ^...„ k.'„.....', 

l-c.jl  SG^ne  fi'.'ieries; 

SOA.  CB ;..: ....„„., 

Besch  se-ne  f;s;=:'e's; 

CR     

D:\ie,  har.d'mecha'iicai  cO'-:r'.r.n  Ujr^:  es 

GMZ  urchins  

ACar'ic  Ocean.  GMX  ,..^J  «-hp:ifi.<sh 


Estimated 

nunriC>er  ot 

vessete/per 

sorrs 


List  ot  State  Aobre- ' 
AK— Alaska 
CA — California 
FL— Florida 
GA — Georgia 
HI— HcAan 
OR — Oregon 
SC— South  Carolina 
TX — Texas 
WA— Washirglon 


r..^;..5 


32a 

50 
1.CS2 


2f)0 

>■!  003 

18.292 

5 

26 

200 

550 

AOO 

30 

10 

5 

97 

16 

46 

1.300 
124 

26.223 
1,446 

1.2G5 

4.000 

271 

100 
30 

too 


fi/arrrte  mammai  speccs 
mvoVed 


l^ior^e  Docurrienled 
f^one  DocOmerted 
i  None  Docur7«nJed 
Nor>e  Zocjfnented 
36 

16.  22.  23.  34 
f^one  Documented 
20,  -^0 
36 

t^one  Documer4ed 
None  DocumerJed 
None  Docwfner.ted 
Nor*  Documented 

6,  ;5  35 

20 

31 

20 

20 


NoTie  Docun»rt?d 
None  Doci^nenJed 

f'iorie  Docufnented 
Non€  Doajmented 

1^.20,32 

20 

20 

6,  15.  3V  32.  35 
^^ne  Documentecf 
None  Documented 


1C.6"3     6.31.32,38,39 
2,902     None  Documerted 

20.500     20. 40 
2,5C'0     20.  -iO 
2.2C0  I  None  Dt-;umer.;,:-.i 
5rCi  j  20.  40 

i 
dO  j  f.  16.31.32,35,  .^8 

5C0  j  None  Cocumenf  ?d 

2  eC'G     ^i:!^t■  Do-- LHTif- -.:^f1 

... ! . 

1o5  ;  UiX!e  l).<X.jrr,t-r'3,l 

>.^0  '  Ko'.e  Docume''.'e'.l 
'.(•CO     Uy^  D-xumc-t-d 

l.-'0  I  f-icre  Dcc:-^r¥>rir.(i 

I 

20  000  I  ^Jono  L  >,jr7v:?r!Pd 
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Acronyms  and  the  Areas  They  Represent 

BSAI— fleeing  Sea  and  Aleutian  Islands  i 

CB— Cant)bean  |  '  . 

^v~^- "^  Ji*''?®~9?,!^S"  ^^^'^^^ 'o '^3"'"<='^®' '*a"<^- f^assachusetts  (irrcludes  Georges  Bank)  "        ' 

C»MX— Gun  of  Mexico— All  Gulf  states  »  f  . 

GOA— Gulf  of  Alaska 

e<?A'~S*'*!^"^^^'^®* '!l^"^' 'Massachusetts,  to  Cape  Hatteras.  North  Carolina 
SOA— Southern  Atlantic— South  Carolina  to  Florida       1 

Explanation  of  Coiumns  I 

Fishery— Identified  by  gear,  target  species,  and  area. 

Species  Cooes  for  Marine  Mammals  Taken  in  Commercial  Fisheries. 


Species 
codes 


1. 

2. 

3 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 

41. 


Common  name 


Nortt)em  fur  seal 

Steller  (northern)  sea  lion  

California  sea  lion  

Unidentiried  sea  liori  

Walrus 

Hartxx  seal  

Spotted  seal 

Ringed  seal 

Rit3tx)n  seal  

Bearded  seal 

Nordiem  elephant  seal  

Hawaiian  mock  seal 

Alaska  sea  otter 

Dalfs  porpoise 

Hartxx  porpoise  

Common  (saddletiack)  dolphin 

Pacffic  whitesided  dolphin 

Norttiem  right  whale  dolphin  ... 

Striped  dolphin  .._ 

Bottlenose  dolphin  

Rough  toothed  dolphin 

Risso's  dolphin 

Pitot  whale 

False  killer  whale  „. 

Killer  whale 

Beluga  whale  

Unidentified  small  cetacean  .... 

Sperm  wtiale 

Beaked  wtiales 

Gray  wtiale 

Humpt)ack  whale 

Minke  wtiale  ..., 

UnkJentified  large  cetacean  .... 

Atlantic  whitesided  dolphin  

Gray  seal 

Spotted  dolphin  

Pygmy  sperm  whale  

Northern  right  whale  

Fin  whale 

Manatee  

Southern  (California)  sea  otter 


Scientific  name 


Callorhinus  ursipus. 
Eumetoplas  jubatus. 
Zaiophus  califomianus. 

Odobenus  rosmarus. 
Phoca  vitullna. 
Phoca  larga. 
Phoca  hispida. 
Phoca  fasciata. 
Erignathus  bartatus. 
MIrounga  angustirosths. 
Monachus  schauinslandi. 
Enhydra  lutris  lutris. 
Phocoenoides  dalli. 
Phocoena  phocoena. 
Delphinus  delphis. 
Lagenofhynchus  obliqutdens. 
Lissodelf^is  borealis. 
Stenella  coeruleoalba. 
Tursiops  truncatus. 
Steno  bredanensis. 
Grampus  griseus. 
Globicephala  spp. 
Pseudorca  crassidens. 
Orcinus  area. 
Delphinapterus  leucas. 

Physeter  catodon. 
Ziphiidae. 

Eschrichtius  robustus. 
Megaptera  novaeangliae. 
Balaenoptera  acutorostrata. 

Lagenorhynchus  acutus. 
Halichoerus  grypus. 
Stenella  spp. 
Kogia  breviceps. 
Eubalaena  glacialis. 
Balaenoptera  physalus. 
Trichechus  manatus. 
Enhydra  lutris  nereis. 
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Dafed:  August  19.  1994. 
Gary  C.  Matlock, 

Program  Management  Officer,  \ationol 
Marine  Fisheries  Senice. 
[FR  Doc.  94-20912  Filed  8-22-94:  1  42  pm| 
BtLUNG  CODE  3510-22-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  United  Arab 
Emirates 

August  19.  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  August  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  335/ 
635/835  is  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
pubhshed  on  November  29,  1993).  Also 
see  59  FR  2827.  published  on  January 
19,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Edwin  E.  Maddrey, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agret-ments 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

August  19.  1994. 

Commissioner  of  Customs. 
Department  of  the  Treasun    Wm-hivg'.on  DC 
20229. 

Dear  Commissioner  This  directive 
a.Tiends.  but  does  not  cancel,  the  directive 
issued  to  you  on  January  14, 1994.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns,  among  other  things,  imports  of 
cotton,  man-made  fiber,  silk  blend  ind  other 
vegetable  fiber  textile  products  in  Categories 
335/635/835,  produced  or  manufactured  in 
the  United  Arab  Emirates  and  exported 
during  the  period  which  began  on  October 
28. 1993  and  extends  through  December  31. 
1994. 

Effective  on  August  19,  1994.  vou  are 
directed  to  amend  the  directive  dated  January 
14.  1994  to  increase  the  limit  for  the 
Categories  335/635/835  to  162.340  dozen  '   as 
provided  under  the  terms  of  the  current 
bilateral  agreement  between  the  Governments 
of  the  United  States  and  the  United  Arab 
Emirates. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 

Edwin  E.  Maddrey. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  94-20902  Filed  8-24-94:  8  45  a.Til 
BILUNG  CODE  SSIO-OA-f 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Availability  of  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
Transfer  of  Wake  to  Other  Federal 
Agencies 

The  U.S.  Air  Force  is  proposing  the 
transfer  of  Wake  Island  Airfield  [\\l\) 
to  other  federal  agencies  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA),  the  Council  on 
Environmental  Quality  regulations 
implementing  NEPA,  the  Department  of 
Defense  Directive  (DOD)  6050.1  and  Air 
Force  Regulation  (AFR)  19-2.  These 
directives  require  the  U.S.  Air  Force 
(USAF)  to  consider  environmental 
consequences  when  authorizing  or 
approving  federal  actions. 

The  USAF  has  prepared  an 
Environmental  Assessment  (EA) 


analyzing  the  pojential  environmental 
consequences  of  the  proposed  transfer 
of  civil  administration  authority  for 
WIA  from  the  USAF  to  other  federal 
agencies,  and  the  planned  future  uses  -if 
WIA  by  the  recipient  agencies. 

On  the  basis  of  the  EA,  we  conciudf 
the  implementation  of  the  proposed 
action  or  any  of  the  alternatives  will  not 
have  a  significant  effect  on  the  quaiitv 
of  the  environment  at  WIA  and,  as  a 
result,  an  Environmental  Impact 
Statement  is  not  warranted. 

Comments  on  this  FONSI  must  be 
received  on  or  before  September  1.5. 
1994  and  may  be  addressed  to  Cspt 
Wilham  Cronin,  15  CES/CEXT.  75  H 
Street,  Hickam  AFB  HI  96853-5328. 
Telephone  (808) 449-7514 

Documents  are  available  for  piibiit 
review  at  Hawaii  State  University   478 
South  King,  Honolulu,  HI.  96813. 
Telephone  (808)  586-3500. 

List  of  Subjects 

Environmental  Protection. 
Environmental  Impact  Statement.  IS 
Air  Force.  Wake  Island,  FONSI.  Notice 
of  Availability,  Environmental 
Assessment,  Environmental  Impat  t 
Statement. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Ofin  i-r 
jFR  Doc.  94-20937  Filed  8-24-94.  8  45  £.-.!    . 

WtLING  CODE  W1(M>1-P 


'  The  limit  tias  not  been  adjusted  lo  occcu.r 
ori>  i.-nports  exported  after  October  2' .  I'-M. 


Performance  Review  Boards;  List  of 
Members 

Below  is  a  list  of  additional 
individuals  who  are  ehgible  to  sen,e  en 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  S\stem. 

Secretariat 

Maj.  Gen.  James  E.  McCarthy 

Patsy  J.  Conner, 

Air  Force  Federal  Rf'gister  Unacn  Oii.i  t: 
IFR  Doc.  94-20938  Filed  8-24-94.  8  45  a.Til 
BILLING  CODE  391(M)1-M 


Department  of  the  Army 

Nominations  to  the  Inland  Waterways 
Users  Board 

AGENCY:  Office,  Assistant  Secretary  of 
the  Army  (Civil  Works),  DOD. 
ACTION:  Notice. 

SUMMARY:  Section  302  of  Public  Law  9\h- 
662  established  the  Inland  Watrrwax.s 
Users  Board.  The  Board  is  an 
independent  Federal  advisor:, 
committee.  Its  eleven  members  are 
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appointed  by  the  Secretary  of  the  Army. 
This  notice  replaces  the  notice  with  the 
same  subject  published  in  the  Federal 
Register  on  4  August  1994.  That  notice 
solicited  nominations  for  iive 
appointments  or  reappointments  to  two 
year  terms  that  will  begin  January  1 , 
1995.  Subsequent  to  the  submission  of 
the  August  4, 1994  notice,  a  member  of 
the  Inland  Waterways  Users  Board 
eligible  for  reappointment  indicated  he 
will  decline  reappointment.  This  notice 
modifies  the  solicitation  of  nominations 
to  reflect  this  change  and  extends  the 
date  for  submitting  nominations  until 
September  19, 1994. 
DATES:  The  effiective  date  of  this  notice 
is  August  19. 1994. 
ADDRESSES:  Office  of  the  Assistant 
Sc-cretary  of  the  Army  (Civil  Works). 
Department  of  the  Army,  Washington 
DC  20310-0103. 

FOR  FURTHER  INFORMATION  CX)NTACT: 
Dr.  John  Zirschky.  Acting  Assistant 
Secretary  of  the  Army  (Cinl  Works), 
(703)  697^671. 

SUPPI.EJ«in-A«y  MFORMATK>N:  The 
selection,  service  and  appointment  of 
board  members  are  covered  by 
provisions  of  Section  302  of  Public  Law 
99-662.  The  substance  of  these 
provisions  is  as  follows: 

SelectioR 

Members  are  to  be  selected  from  the 
spectrum  of  commercial  carriers  and 
shippers  using  the  inland  and 
intracoastal  waterways,  to  represent 
geographical  regions  and  to  be 
representative  of  waterway  commerce  as 
determined  by  commodity  ton-mile 
statistics^ 

Service 

The  Board  is  refjuired  to  meet  at  least 
semi-annually  to  develop  and  make 
recommendations  to  the  Secretary  of  the 
Army  on  waterways  construction  and 
rehabilitation  priorities  and  spending 
levels  for  commercial  navigation 
improvements,  and  report  its 
recommendations  annually  to  the 
Secretary  and  the  Congress. 

Appointment 

The  operation  of  the  Board  and  the 
appointment  of  its  members  are  subject 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463  as  amended)  and 
Departmental  implementing  regularions. 
Members  serve  without  compensation 
but  their  expenses  due  to  board 
activities  are  reimbursable. 

The  considerations  specified  in 
Section  302  for  the  selection  of  the 
Board  membefs,  and  certain  terms  used 
therein,  have  been,  interpreted, 
supplemented,  or  otherwise  clarified  as 
follows: 


Carriers  and  Shippers 

The  law  uses  the  terms  "primary 
users  and  shippers."  Primary  users  has 
been  interpreted  to  mean  the  providers 
of  transportation  services  on  inland 
waterways  such  as  barge  or  towboal 
operators.  Shippers  has  been  interpreted 
to  mean  Lhe  purchasers  of  such  services 
for  the  movement  of  commodities  they 
own  ortontrol.  Individuals  are 
appointed  to  the  Board,  but  they  must 
be  either  a  carrier  or  a  shipper,  or 
represett  a  firm  that  is  a  carrier  or 
shipper.  For  that  purpose  a  trade  or 
regional  a.ssociation  is  neither  a  shipper 
or  primary  user. 

Geographical  Representation 

The  law  specifies  "various"  regions. 
For  the  purpose  of  selecting  Board 
members,  the  waterways  subjected  to 
fuel  taxes  and  described  in  Public  Law 
94-502.  as  amended,  have  been 
aggregated  into  six  regions  These  are: 

(1)  The  Upper  Mississippi  River  and  its 
tributaries  above  the  mouth  of  the  Ohio: 

(2)  the  Lower  Mississippi  River  and  its 
tributaries  below  the  mouth  of  the  Ohio 
and  above  Baton  Rouge;  (3)  the  Ohio 
River  and  its  tributaries;  (4)  the  Gulf 
IntracoasuJ  Waterway  in  Louisiana  and 
Texas;  (3)  the  Gulf  Intracoastal 
Waterway  east  of  New  Orleans  and 
associated  fuel-taxed  waterways  east  of 
New  Orleans  and  associated  fuel-taxed 
waterways  including  Tennessee- 
Tombigbee.  plus  the  Atlantic 
Intracoastal  Waterway  below  Norfolk; 
and  (6)  tfie  Columbia-Snake  River 
System  and  Upper  Willamette.  The 
intent  is  that  each  region  shall  be 
represented  by  at  least  one  Board 
member,  with  that  representation 
determined  by  the  regional 
concentration  of  the  individual's  traffic 
on  the  WBtenvays. 

Conmiodity  Representation 

Waters  ay  commerce  has  been 
aggregated  into  six  commodity 
categories  based  on  "inland"  ton-miles 
shown  in  Waterbome  Commerce  of  the 
United  States.  In  rank  order  they  are:  (1) 
Farm  and  Food  Products;  (2)  Coal  and 
Coke;  (31  Petroleum,  Crude  and 
Products;  (4)  Minerals,  Ores,  and 
Products;  (5)  Chemicals  and  Allied 
Products}  and  {6)  All  other. 

A  consideration  in  the  selection  of 
Board  members  will  be,  that  the 
commodities  carried  or  shipped  by 
those  individuals  or  their  firms  will  be 
reasonably  representative  of  the  above 
commodity  categories. 

Reflecting  preceding  selection  criteria, 
the  presetit  representation  by  Board 
members  is  as  follows: 

The  five  members  whose  terms  expire 
December  31. 1994.  include  one  shipper 


representative  representing  the  Upper 
Mississippi  River  Region  (Region  1)  and 
farm  and  food  products,  ethanol  and 
coal;  one  shipper  representative 
representing  the  L«wer  Mississippi 
River  Region  (Region  2),  and  farm  and 
food  products;  one  carrier  representative 
representing  the  Gulf  Intracoastal 
Waterway  in  Louisiana  and  Texas 
(Region  4),  and  petroleiun  and 
petroleum  products;  one  carrier 
representative  representing  the  Ohio 
River  Region  (Region  3),  and  coal  and 
coke,  minerals,  and  metals,  petroleum 
and  petroleum  products,  form  aaid  food 
products  and  chemicals;  and  one  carrier 
representative  representing  the 
Columbia-Snake  River  System  and 
Upper  Willamette  (Region  6),  and  farm 
and  food  products,  petroleum  products, 
chemicals,  containers,  and  forest 
products.  The  members  representing 
Regions  2.  3  and  6  area  eligible  for 
reappointment.  However,  the  member 
representing  Region  6  has  indicated  that 
he  will  decline  reappointment  to  the 
Board. 

The  SIX  members  whose  terms  expire 
December  31.  1995.  include  three 
shipper  representatives  representing  (1) 
the  Lower  Mississippi  River  (Region  2). 
and  farm  and  food  products,  f2)  the 
Ohio  River  (Region  3),  and  coal,  and  (3) 
the  East  Gulf  region  (Region  5),  and 
coal;  two  carrier  representatives 
representing  the  Ohio  River  Region 
(Region  3).  and  farm  and  food  products, 
coal,  petroleum,  chemicals,  minerals 
and  metals;  and  one  shipper^carrier 
representative  representing  the  Ohio 
River  Region  (Region  3).  and  coal. 

Nominations  to  replace  members 
whose  terms  expire  December  31.  1994. 
may  be  made  by  individuals,  firms,  or 
associations.  Nominations  should  state 
the  region  to  be  represented  and 
whether  the  nominee  is  to  represent 
carriers  or  shippers.  Information  should 
be  provided  on  the  nominee's  personal 
qualifications  and  the  commercial 
operations  of  the  carrier  and/or  shipper" 
with  whom  the  nominee  associated.  The 
latter  information  should  show  the 
actual  or  estimated  ton-miles  of 
commodities  carried  or  shipped  on 
inland  waterways  in  a  recent  year  (or 
years)  using  the  waterway  regions  Md 
commodity  categories  previousty  listed. 

Nominations  received  in  response  to 
last  year's  Federal  Register  notice 
published  on  August  9.  1993.  have  been 
retained  for  constdcration  fra- 
reappointnxDt  akuig  with  nofBinati<ms 
received  in  response  to  this  Fed»nH 
Register  aotke.  Renominalioii  is  no* 
required  but  may  be  desirable. 
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Deadline  for  Nominations 

All  nominations  must  be  received  at- 
the  address,  provided  in  this  notice  not 
later  than  September  19,  1994. 
Kenneth  L.  Denton, 

Army  Federal  Register  Lim^on  Officer 

|FR  Doc.  94-21044  Filtd  b-24-04;  8  4.i  r.r.T) 

BILUNG  CODE  37ia-S2-M 

DEPARTMENT  OF  EDUCATION  _ 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Infonnation 
Collection  Requests. 


summary:- The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  infonnation  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invitnd  to 
submit  comments  on  or  before 
September  2C.  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention;  Dan  Chenok.  Desk.  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  E.xecutive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  MarvUnd 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Ser\'ice  (FIRS)  at  l-fiOO-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obUgations.  The  Acting 
Director  of  the  Information  Resources 


Management  Sen,ice,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
eg.,  new.  revision,  extension,  e.xis'ing 
or  reinstatement:  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (b) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comnicnt  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  ]. 
Sherrill  at  the  address  spenHed  above. 

Dated;  August  19.  1994. 
Mary  P.  Liggett, 

Acting  Dirnctor,  Inforniaticn  Rtt.ources 
Management  Sen  ice. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Rp\,iew:  New 

Title:  PEQIS  Survey  «4:  Finaneid  Aid  at 
Postsecondary  Education  Institutions 

Frequency:  One  Time 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  1,020 
Burden  Hours:  510 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  purpose  of  the  sur.  ev  is 
to  evaluate  the  effects  on  insiitutio.nal 
fmancial  aid  policies  and  practices  in 
federal  financial  aid  programs  of  the 
changes  brought  about  by  the  1S92 
Reauthorization  of  the  Higher 
Education  Act.  The  Department  w:li 
use  the  information  for  progra:n 
management  and  evaluation. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New 

Title:  Fast  Response  Survey  System- 
Elementary  and  Secondarv  Schools 
Arts  Education  Survey 

Frequency:  One  Time 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  1,400 
Burden  Hours:  700 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours;  0 

Abstract:  The  purpose  of  this  Arts 
Education  survey  is  to  provide  data 
on  the  current  status  of  Arts 
Education  in  the  public  schools  as  the 
nation  moves  toward  Goals  2000. 
specifically  as  it  relates  to  Coal  3.  The 
Etepartment  will  use  the  information 
as  a  basis  for  determining  what 
changes  are  required. 


Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  E.xisting 

T;f7e;  Application  for  Grants  under  the 

National  Diffusion  N'et-.vo.-k 
Frequency:  Annuallv 
Affected  Public:  Sta'e  or  local 

governments;  Non-profit  institutic-.s 
Reporting  Burden: 

Responses;  117 

Burden  Hour?:  1.404 
Recordkeeping  Burden 

Recordkeepers:  117 

Burden  Hours:  1.404 
Abstract:  This  form  will  be  used  b'. 

State  Educational  agencies  to  appK 

for  funding  under  the  National 

Diffusion  Network.  The  Department 

will  use  the  infcrmaticn  to  make  g.-ant 

awards. 

IFR  Dor.  94-20/i91  Fiied  8-24-94.  8  45  d."| 
BILUNG  CODE  400(M)1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Projects  Nos.  2404-017  &  2419-007— 
Michigan] 

Thunder  Bay  Power  Company;  Notice 
of  Intention  to  Prepare  an 
Environmental  Impact  Statement, 
Conduct  Project  Site  Visits,  and  Hold 
Public  Scoping  Meetings 

August  i8.  1994. 

Thunder  Bay  Power  Co.mpanv 
(applicant)  filed  on  December  30.  i'^C'l. 
a  new  license  application  to  conti;^.ue  to 
operate  and  maintain  its  Thunder  Bay 
and  Hillman  Hydro  Projects  located  rn 
the  Thundc-r  Bay  River  in  Alpena, 
Alcona,  and  Montmorency  Counties. 
Michigan.  The  apphcant  has  requestf  d 
that  the  Commission  combine  the  two 
licensed  projects  into  a  new  license 

The  Thunder  Bay  and  Hillman  H\d.'o 
Project  as  presently  hcensed  consists  of 
the  following: 

A.  Thunder  Bar  Hydro  Project  Ferr  \o. 
2404: 

This  project  consists  of  the  follow. ::g 
five  developments: 

The  Xmth  Street  Development  wh/i  h 
includes:  (1)  An  existing  retaining  u  .-M. 
6  feet  high  by  285  feet  long;  (2)  an 
existing  buttressed  retaining  wall.  14  5 
feet  long;  (3)  an  existing  abandofjjed 
fishway;  (4)  an  existing  concrete 
uncontrolled  spillway  section;  47  f<-<  t 
long;  (5)  an  existing  gated  spillway 
section,  131  feet  long,  containing  i.e\pn 
tainter  gates,  each  14  feet  long  by  12  f'-^t 
high;  (7)  an  e.xisting  concrete  gravity 
non-overflow  section,  47  feet  long:  (8) 
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an  existing  leinfbrced  concrete  non- 
overflow  section  (a  retaining  wall  about 
20  feet  long);  (9)  an  existing  reservoir 
with  a  siuface  area  of  700  acres  and  a 
totat  storage  volume  of  6,000  acre-feet  at 
the  normal  maximum  surface  elevation 
of  598.5  feet  NGVD;  (10)  an  existing 
reinforced  concrete  and  masonry 
powerhouse,  92  feet  long  by  84  feet 
wide,  containing  (a)  three  horizontal 
shaft  Sampson  runner  turbines  with  a 
combined  hydraulic  capacity  of  1620 
cfs.  manufactured  by  James  Leffel 
Company  and  rated  at  600  hp  each,  and 
Cd)  three  General  Electric  generators, 
each  rated  at  400  kW.  providing  a  total 
plant  rating  of  1.200  kVV;  and  (11) 
existing  appurtenant  facilities. 

The  Four  Mile  Development  which 
includes:  (1)  An  existing  concrete  ogee 
spillway  (constructed  immediately 
downstream  from  the  original  rock  filled 
timber  dam).  445  feej  long,  topped  b}' 
needle  beams,  containing  (a)  a  log  chute 
bay.  and  (b)  an  abandoned  fishv.'ay  bay; 
(2)  an  existing  reservoir  with  a  surface 
area  of  90  acres  and  a  total  storage 
capacity  of  9U0  acre-feet  at  the  normal 
maximum  surface  elevation  of  634.9  feet 
NGVD;  (3)  an  existing  concrete  and 
masonry  powerhouse.  72  feet  by  72  feet. 
containing  (a)  a  concrete  forebay.  (b) 
three  existing  horizontal  shaft  Sampson 
runner  turbines  with  a  combined 
hydraulic  capacity  of  1790  cfs.  rated  at 
850  hp  each,  and  (c)  three  existing 
General  Electric  generators,  each  rated 
at  600  kW.  providing  a  total  existing 
plant  rating  of  1.800  k\V;  and  (4) 
existing  appurtenant  facilities. 

Norway  Point  Development  which 
includes:  (1)  Two  existing  earth  dikes. 
1.460  feet  long  and  50O  feet  long 
yielding  a  total  length  of  1.960  feet;  (2) 
an  existing  abandoned  fishway;  (3)  an 
existing  bearlrap  gate  section,  120  feet 
long,  containing  three  beartrap  gates, 
each  26  ieet  long  by  27  feet  high;  (4)  an 
existing  mass  concrete  multiple  barrel 
arch  spillway  section  with  removable 
needle  beams,  320  feet  long:  (5)  an 
existing  reser\-oir  with  a  surface  area  of 
1,700  acres  and  a  total  storage  volume 
of  27.550  acre- feet  at  the  normal 
maximum  surface  elevation  of  671.6  feet 
NGVT);  (6)  an  existing  reinforced 
concrete  and  masonry  powerhouse,  86 
feet  long  by  49  fieet  wide,  containing  (a) 
two  vertical  shaft  Francis  turbines  with 
a  combined  hyfiraulic  capacity  of  1650 
cfs.  the  first  manufactured  by  Wellman- 
Seaver-Morgan  Company  and  rated  at 
3.350  hpand  the  second  rated  at  1,400 
hp,  and  M  two  General  Electric 
generators,  rated  at  2.800  kVV  and  1,200 
kVV,  providing  at  a  total  plant  rating  of 
4,000  kW;  and  (7)  existing  appurtenant 
facilities. 


Hubbard  Lake  Deiielopment  which 
includes:  (1)  An  existing  reinforced 
concrete  tpiihvay  section.  20  feet  long, 
containing  two  rteedle  beam  controlled 
bays;  (2)  two  existing  45  foot  Long  earth 
embankment  sections,  each  overlapped 
on  the  upetream  and  downstream  sides 
with  concrete  wing  walls  extending 
from  both  sides  of  the  spillway;  (3)  an 
existing  reservoir  with  a  surface  area  of 
9,280  acres  and  a  total  storage  volume 
of  57.00O acre-feet  at  the  normal 
maximum  surface  elevation  cf  710.5  feet 
NGVD;  and  (4)  existing  appurter-ant 
facilities. 

Upper  Soi^th  Develcpnient  which 
includes:  (1 )  Two  existing  earth 
embankment  sections.  220  feet  lon-jand 
40  feet  locg  for  a  total  length  of  260  feet. 
(2)  an  existing  reinforced  concrete 
spillway  section.  40  feet  long, 
containing  la)  four  needle  beam 
controlled  bays,  and  (h)  concrete  wing 
walls  on  the  upstream  and  downstream 
sides  oveilappmg  the  earth 
embankments  on  both  sides  of  the 
spillway;  (3)  an  existing  res(3rvoir  with 
a  surface  area  of  7.000  acres  and  a  total 
storage  volume  of  55,000  acre-feet  at  the 
normal  maximum  sui  fauc  elevation  of 
731  0  feet  NGVID;  (4)  two  proposed 
submersible  Flygt  Corporation  turbines 
with  a  combined  hydraulic  capacity  of 
170  cfs.  each  equipped  with  a  siphon 
penstock  and  an  elbow  draft  tube;  and 
(5)  existiag  appurtenant  facilities. 

B.  Hillman  Hydro  Project  Fere  \'o.  2419: 

This  project  consists  of:  (1)  An 
existing  earth  fill  section,  approximately 
50  feet  loag;  (2)  an  existing  concrete 
gated  spillway  section,  approximately 
38  feet  loag.  containing  (a)  three  needle 
bnam  controlled  bays,  (b)  a  concrete 
training  wall  extending  upstream  of  the 
spillway  alon;;  the  right  side,  and  (b)  a 
reinforced  cnncrete  apron,  constructed 
a'ong  the  do-vnstream  toe  of  the 
spillway;  (3j  an  existing  non-overflow 
section  which  includes  part  of  the 
Hillman  g-ist  mill  house,  26  .fe^t  long, 
con'itructed  of  upstream  and 
downstream  concrete  gravity  walls  with 
pressure  grouted  earth  and  rock  fill 
between  the  two  walls;  (4)  an  e:<isting 
concrete  Uncontrolled  spillway  section. 
27  feet  long,  (formerly  the  intake 
structure  of  the  grist  mill  in  the  early 
1900's);  (5)  an  e.xistiag  non-overflow 
section.  20  feet  long,  constructed  of 
upstream  and  downstream  concrete 
gravity  walls  with  pressure  grouted 
earth  and  rock  Fill  between  the  two 
walls;  (6)  an  existing  reservoir  with  a 
surface  arta  of  150  acres  and  a  total 
storage  voiome  of  500  acre-feet  at  the 
normal  maximum  surface  elevation  of 
747.2  feet  NGVD;  (7)  an  existing 
reinforced  concrete  and  masonrj- 


powerhouse.  17  feet  by  21  feet. 
containing  (a)  a  vertical  shaft  Francis 
turbine  with  a  hydraulic  capacity  of  270 
cfs,  manufactured  by  ]ames  Leffel 
Company,  and  (b)  a  vertical  shaft 
generator,  manufactured  by 
VVestinghouse  and  rated  at  250  k\V;  and 
(8)  existing  appurtenant  facilities. 

The  applicant  proposes  increasing 
capacity  at  the  Upper  South 
Development  by  200  kW  as  well  as 
increasing  the  capacity  at  the  Four  Mile 
Development  by  600  kW.  with  the 
addition  of  three  new  generators, 
rrspectively.  The  applicant  estimates 
that  the  proposed  total  installed  project 
capacity  would  be  8.25  M\V  with  a  total 
average  annual  generation  of  8.26  GWH-. 
The  dam  and  existing  project  facilities 
of  each  development  are  owned  by  the 
applicant.  Project  power  would  be 
utilized  by  the  applicant  for  sale  to  its 
customers. 

Notice  of  intention  to  Prepare  an 
Environmental  Impact  Statement 

The  Commission  staff  has  determined 
that  licensing  the  existing  projects  could 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the  - 
human  environment.  Therefore,  the  staff 
intends  to  prepare  an  envirorunental 
impact  statement  (EIS)  for  Thunder  Bay 
and  K.liman  Hydro  Project  in 
accordance  with  the  National 
Environmental  Pohcy  Act. 

The  staffs  EIS  w  ill  consider  both  site 
specific  and  cumulative  environmental 
impacts  of  the  proposed  project  and 
reasonable  alternatives,  and  will  include 
an  economic,  financial  and  engineering 
analysis. 

A  draft  EIS  will  be  issued  and 
circulat-ed  for  review  by  all  interested 
parties.  All  com.ments  filed  on  the  draft 
EIS  will  be  analyzed  by  the  Commission 
staff  and  considered  in  a  final  EiS. 

Project  Site  Visit 

The  applicant  and  Commission  staff 
will  conduct  a  project  site  visit  of  the 
Thunder  Bay  and  Hillman  Hydro 
Project.  The  site  meeting  will  be  held 
starting  at  1:00  P.M.  on  September  6, 
1 994  at  the  entrance  of  the  Best  Western 
Motel.  1286  M32  West,  Alpena. 
Michigan  and  continue  the  next  day  (on 
September  7,  1994),  and  if  needed  on 
September  8.  1994,  as  well.  AH 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend.  All 
participants  are  responsible  for  their 
owTi  transportation  to  and  from  the 
project  site.  For  more  details,  interested 
parties  should  contact  Patrick  Murphy. 
FERC.  at  (202)  219-2659,  prior  to  the 
site  visit  date. 
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Scoping  Meetings 

The  C(nmnissi(Mi  staff  will  conduct 
one  evening  scoping  meeting  and  one 
morniqg  scoping  meeting.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  the  staff 
in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EIS. 

To  help  focus  discussions,  a 
preliminarj'  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  scoping  meetings  will  be 
distributed  by  mail  to  persons  and 
entities  on  the  FERC  mailing  list.  Copi.^ 
01  the  preliminary  scoping  document 
will  also  be  made  available  al  the 
meetings. 

The  evening  meeting  will  be  held  on 
Wednesday.  September  7,  1994,  from 
7:00  P.M.  to  10:00  P.M.  (or  later)  al  the 
Natural  Resources  Center,  Room  150 
(NRC  150),  Alpena  Community  College, 
666  Johnson  ^nei.  Alpena,  Michigan. 

The  morning  meeting  will  be  held  on 
Wednesday,  September  7. 1994.  from 
9:30  A.M.  to  12:30  PJ^.  at  the 
Conference  Room.  District  5  Office. 
Michigan  Department  of  Natural 
Resources,  1732  West  M32,  Gay  lord. 
Michigan. 

Objectives 

At  the  scoping  meetings,  the 
Commission  staff  will:  (1)  summarize 
the  environmental  issues  tentatively 
identified  for  analysis  in  the  planned 
EIS;  (2)  solicit  from  the  meeting 
participants  all  available  infonnation. 
especially  quantified  data,  on  tlie 
resources  at  issue,  and  {3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyyed  in  the 
EIS. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issuns  to  be 
addressed  in  the  EIS. 

Meeting  Procedures 

The  meetings  will  be  recorjiPvl  by  a    - 
stenographer  and,  thereby,  will  become 
a  part  of  the  formal  record  of  the 
Commission  proceedii^  on  this  project. 
Individuals  presenting  statemcn<s  al  the 
-meetings  will  be  asked  to  identify 
themselves  for  the  record. 

Concerned  parties  «re  encouraged  fo 
offer  us  verbal  guidance  during  pubLc 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
each  meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  lo  present 
their  views. 


Persons  choosing  not  to  speak  but 
wishing  to  express  an  opinion,  «s  well 
as  speakers  unable  to  summarize  their 
positions  within  their  allotted  time,  may 
submit  written  statements  for  inclusion 
in  the  public  record. 

Written  scoping  commenls  may  also 
be  tiled  with  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426.  until  October  7.  1994.  All 
niings  should  contain  an  original  and  8 
C'lpies.  Failure  lo  file  an  original  and  8 
copies  may  result  in  appropriate  staff 
noi  receiving  the  benefit  of  your 
com.ntenLs  in  a  timely  manner.  Stc  18 
CFR  4.34(hj. 

.All  correspondence  should  clsariy 
show  the  following  caption  on  the  first 
psj^e:  Scoping  Comments.  Thunder  Bay 
and  Hillman  Hydro  Project,  FERC  Nos. 
2404-01 7  and  2419-007,  Michigan. 

All  those  attending  the  meeting  are 
urged  to  refrain  from  making  any 
communications  concerning  the  merits 
of  the  application  to  any  member  of  the 
Commission  staff  oiilside  of  the 
established  process  for  developing  the 
record  as  stated  into  the  record  of  the 
proceeding. 

Further,  interested  posoos  are 
remiiuied  of  the  Commission's  Rufes  of 
Practice  and  Procedures,  requiring 
parties  or  interceders  (ae  defined  in  18 
CFR  385.2010)  to  file  documents  on 
each  person  whose  name  is  on  the 
effidai  service  list  for  this  proceeding. 
See  18  CFR  4.34(b). 

For  further  information,  please 
contact  Ed  Lee  at  (202)  219-2809. 
Lmb  D.  CadieH. 
Secretary. 

(PR  Doc.  94-20889  Filed  «-24-94;  8:45  ami 
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[Docket  Ho.  CP94-704-000.  et  M.] 

El  Paso  Natural  Gas  Company,  et  aL; 
Natuial  Gas  Certificate  Filings 

AuRusI  18.  1994. 

Take  notice  that  the  following  fihngs 
have  been  made  with  the  Commission: 

1<  El  Paso  Natural  Gas  Company 

|i)oi:ket  No.  CP94-7()4-OO0l 

Take  notice  that  on  August  8,  1994.  El 
Faso  Natural  Gas  Company  (El  Paso). 
P  O.  Box  1492.  EiPaso,  Texas  79S78. 
filed  in  Docket  No.  CP94-704-000  a 
request  pursuant  to  Sections  157.205 
a.nd  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
foi  authorization  to  upgrade  Ihe  existk^ 
Bell  Ranch  Tap  in  Maricopa  County. 
Arizona  to  a  meter  station  lo  permil  El 
Paso  to  make  additional  firm  deliveries 
of  natural  gas  to  Southwest  Cas 


Corporatioa  (Southvrest),  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  lo 
public  inspection. 

El  Paso  states  thai  it  can  presently 
deliver  1 .080  Mcf  of  natural  gas  per  day 
al  the  existing  Bell  Ranch  Tap.  El  Paso 
indicates  that  pursuant  to  aa  agreement 
with  Southwest  dated  February  18, 
1994.  El  Paso  agreed  to  upv^radc  the  Bell 
Ranch  Tap  to  accommodaie  Southwe^s 
rvtquest  for  the  dehvery  of  up  to  650  .Mcf 
per  day  of  additional  volumes  to  a 
maxi.Tium  of  1,730  Mcf  per  day. 
According  to  El  Faso.  Southwest  will 
use  the  additional  volumes  of  natural 
gas  to  be  delive.'ed  at  the  upgraded  Up 
to  serve  existing  and  new  residential, 
commercial,  and  industrial 
requirements  in  the  area.  El  Paso  further 
states  that  the  total  estimated  cost  of  the 
profxtsed  facihties  is  $73,000.  and  that 
Southwest  has  agreed  to  reimburse  El 
Paso  for  the  costs  related-to  upgrading 
the  Bell  Ranch  Tap  to  a  meter  station. 

Comment  date:  October  3,  1994,  in 
accordance  with  Standard  Paragraph  C, 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  Ho  CP94-7l7-O0O| 

Take  notice  that  on  .August  15. 1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston/ 
Texas  77251-1642.  filed  in  Docket  No. 
CP94-717-0D0  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
compressor  station  which  was 
authorized  in  Docket  No.  CP64-18,'  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  proposes  to  abandon  its 
Bartonville  Compressor  Station  (1.000 
horsepower)  in  Peoria  County.  Illinois, 
which  is  located  on  the  extreme 
northern  portion  of  its  Poona  lateral. 
Panhandle  states  that  the  station  is  no 
longer  requi.^ed  to  provide  continued 
service  to  customers  located 
downstream; '  that  ths  proposal  would 
not  result  in  abandonment  of  service  nor 
deterioration  of  ser\'ic8  lo  any  of  its 
existing  customers. 

Panhaixile  estimates  the  cost  of 
retiring  the  facilities  to  be  $300,000  a.nH 
the  salvage  value  lo  be  $59X)00. 

Comment  date-  September  1 ,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


•32FK:349!19M1. 
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3.  Koch  Gateway  Pipeline  Company 

(Docket  Na  CP94-71S-000I 

Take  notice  that  on  August  16, 1994. 
Koch  Gateway  Pipeline  Company 
(Koch).  P.O.  Box  1478,  Houston,  Texas 
77251-1478.  filed  in  Docket  No.  CP94- 
718-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
install  a  two-inch  tap  and  meter  station 
in  Warren  County.  Mississippi,  under 
its  blanket  certificate  issued  in  Docket 
No.  CP82-43O-00O,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

Koch  states  that  the  proposed  delivery 
tap  will  serve  the  City  of  Vicksbuig. 
Mississippi  (Vicksburg).  Koch  estimates 
the  cost  of  installing  the  proposed 
bcilities  to  be  $6,278.  and  indicates  that 
it  will  be  reimbursed  by  Vicksburg  for 
the  actual  cost  of  the  construction.  Koch 
further  states  that  the  voliunes  proposed 
to  be  delivered  to  Vicksburg  will  be 
%vithin  Vicksbuig's  currently  effective 
entitlements,  and  that  the  proposed 
activities  will  not  affect  Koch's  ability  to 
serve  its  other  existing  customers. 

Comment  date:  October  3, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  ShelFOfihore,  Inc. 

(Docket  Na  CP94-722-000J 

Take  notice  that  on  August  17, 1994. 
Shell  Offshore,  Inc.  (SOI).  One  Shell 
Square.  New  Orleans,  Louisiana  70139, 
filed  a  petition  for  declaratory  order  in 
Docket  No.  CP94-722-O00,  requesting 
that  the  Commission  declare  that 
facilities  to  be  constructed  on  the  Outer 
Continental  Shelf  (OCS)  would  have  the 
primary  function  of  gathering  natural 
gas  and  would  thereby  be  exempt  from 
the  Commission's  jurisdiction  pursuant 
to  Section  1(b)  of  the  Natural  Gas  Act, 
all  as  more  hilly  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

SOI  states  that  it  proposes  to  construct 
a  seven-mile.  12-inch  pipeline 
extending  from  the  production  platform 
in  Mississippi  Canyon  Block  194  (MC- 
194),  offshore  Louisiana  to  a  sub-sea 
interconnect  with  the  20-inch 
jurisdictional  transmission  line  jointly 
owned  by  Tennessee  Gas  Pipeline 
Company  and  Columbia  Gulf 
Transmission  Company  in  Mississippi 
Canyon  Block  148.  SOI  further  states 
that  the  line  would  be  owned  by  the 
working  interest  owners  in  MC-194  and 
would  be  used  to  gather  their 
production.  SOI  indicates  that  the  line 
would  be  operated  at  a  pressure  of  1250 
psig  and  that  compression,  dehydration 


and  separation  facilities  are  located  on 
the  production  platform  in  MC-194,  but 
that  any  processing  for  the  extraction 
and  removal  of  liquids  and  liquefiable 
hydrocarbons  would  occur  at  onshore 
processing  plants. 

SOI  seeks  a  declaratory  order  holding 
that  the  proposed  facilities  would  have 
the  primary  function  of  gathering 
natural  gas  and  would  thereby  be 
exempt  from  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act.  In  support  of  its 
claim  that  the  primary  function  of  the 
proposed  facility  is  gathering.  SOI 
points  out  the  following:  (1)  the  length 
(seven  miles)  and  diameter  (12  inches) 
are  comparable  to  other  OCS  facilities 
previously  determined  to  be  gathering. 
(2)  the  geographic  configuration  of  the 
facility  (a  small  diameter  gathering  line 
feeding  production  into  a  larger 
diameter  interstate  pipeline)  is 
consistent  with  other  OCS  gathering 
facilities.  (3)  the  facility  will  be  located 
entirely  behind  onshore  processing 
plants,  and  (4)  the  facility  will  be  owned 
by  the  working  owmers  in  MC-194  to 
gather  their  production  to  a  point  where 
it  can  be  received  for  transportation 
onshore.  SOI  indicates  that  20.000  Mcf 
per  day  of  production  bom  MC-194  is 
currently  curtailed  due  to  inadequate 
pipeline  capacity,  and  SOI  requests  that 
an  expedited  decision  be  issued 
permitting  the  facilities  to  be  placed' 
into  service  during  the  1994  offshore 
Louisiana  window. 

Comment  date:  September  2. 1994,  in 
accordance  with  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 


Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  apphcation  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  juris»diction  conferred  upon  the 


Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  proWded 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Conunission's 
staff  may,  writhin  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fihng  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-20890  Filed  8-24-94;  8.45  am] 
BILUNG  CODE  e717-01-P 


[Docket  No.  RP94-265-001] 

Algonquin  LNQ,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  18.  1994. 

Take  notice  that  on  August  15. 1994. 
Algonquin  LNG.  Inc.  (Algonquin  LNG) 
submitted  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
the  following  revised  tariff  sheets 
effective  September  14,  1994: 

First  Revised  Sheet  No.  29 
Second  Revised  Sheet  No.  34 
Second  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  37 
Second  Revised  Sheet  No.  51 
Second  Revised  Sheet  No.  54 
Second  Revised  Sheet  No.  57 
Second  Revised  Sheet  No.  57A 
Second  Revised  Sheet  No.  58 
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Second  Reviasd  Sheet  No.  60 
Secood  Reviaed  Sheet  No.  MA 
SecoBd  Revised  Sheet  Na  66 
Setxind  Revised  Sheet  No.  67 
Second  Revised  Sheet  No.  67A 
First  Revised  Sheet  Na  82 
Serond  Revised  Sheet  No.  89 
SheelNos.  106-111 

Algonquin  LNG  stales  that  the 
purpose  of  this  filing  is  to  comply  uiih 
Ordering  Paragraph  C  of  the 
Commission's  July  29, 1994,  o.'der  in 
this  docket  The  Commission  directed 
Algonquin  LNG  to  file  tariff  sheets  that 
implement  the  change  from  an 
electronic  bulletin  board  to  a  telephone 
bulletin  board.  Algonquin  LNG  has  also 
revised  its  service  request  form  to 
remove  certain  categories  of  required 
information,  pursuant  to  the 
Commission's  clarification  in  Order  No 
566. 

,  Algonquin  also  states  that  copies  of  its 
filing  were  mailed  to  all  parties  to  the 
above  captioned  docket,  all  authorized 
holders  of  Algonquin's  tariff,  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
niiog  sbouid  file  a  protest  with  the 
Federal  Gnei^y  Regulator^  Commission. 
825  North  Capitol  Street,  N.E, 
VVashin^on.  DC  20426,  in  acoowiance 
with  385.211  of  (heGoinmis<»on's  Rules 
of  Practice  and  Procedure.  All  such 
protests  sbouid  be  filed  on  or  before 
August  25, 1994.  Protests  will  be 
considered  by  the  CaBimission  in 
determining  the  appfopriste  action  to  l*^ 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceediog. 
Copies  of  this  filing  are  on  Gle  with  the 
Commission  and  are  avaiiabie  for  pubbr 
inspeciion  in  the  Pubiic  ReiVn^ni  e 
Room. 

Lois  D.  Cashpli. 
Stx-fftarv. 

BtLltl»G  coot  «717-01-ai 


(Docket  No.  ER94-124ft-O0C] 

Ash'.cn  Energy  Corp.;  Notice  ot 
IssuancB  of  Order 

On  Mdv  n.  1994  and  U<ne  28,  i,W4. 
Ashton  Knerpy  Corporaticn  {Asfitor) 
sLibn))tte',l  for  filing  e  rate  «. bed  tile 
uj^'i-r  which  Ashton  will  enj.igc  in 
wholesale  electric  powr  a.id  ene'jv 
tfa:i';<»rtions  as  a  marketer.  Ashtor,  a!so 
req-.ie.-itod  ■vaivc^r  of  various  Conijr.ission 
rcgiilatiftns.  V.i  perticular,  j*shton 
requested  that  the  Commission  gn-nl 
blanket  approval  under  Ifl  CFR  Port  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  A^htor. 

On  August  10,  1994,  pursuant  tn 
ilelegated  siithority.  fS«»  Direr  tar. 


Division  of  Applications,  OfRce  of 
Electric  Power  Regulation,  granted 
req[uests  for  blanket  approval  under  Part 
34.  subject  to  the  foUowing: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Ashton  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D,C,  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  fan  bearing  within 
this  period,  Ashton  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  irKkirser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person,  provided 
that  such  is.suanoe  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  appHcant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  pmrposes. 

The  Commission  reserves  the  right  to 
require  a  farther  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continiied 
approval  of  Ashton's  Issuances  of 
securities  or  assumptions  of  liabilitv 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  inten  ene 
or  protests,  as  set  forth  above,  is 
Septembers.  1994- 

Copies  of  the  full  text  of  the  or'i«»r  are 
available  from  the  Corri mission's  Public 
Keferpiice  Branch,  Room  330a,  941 
North  Capitol  S\r*-i^  .\.E  W;i=;hir.i;:ton, 
D.C.  20426. 
t^ii.  D.  Cashetl. 
SrtT(-!j.-v 

IFR  Doc.  94-20H77  Fi.V.i  H-J4-<*4   H  ^.-i  ami 
BILLMG  COOE  e717-0«-M 


[Dcckct  Mo.  EP94-t  550-000) 

Boston  Edison  Co,;  Notice  ot  Fittng 

Ttikv  notice  that  un  Aupitit  11,  l'i94, 
Boston  Edison  Company  iCdisu;.)  Hied  a 
letter  agreecient  between  itself  a.id 
thirteen  Mdusachusetts  niunkipal 
eiei^tric  systems  further  exiendi.ig  tJie 
deadline  for  the  Municipals'  submission 
ui  ob.iections  to  Edison's  \9^.1  bills  far 
service*,  r<^n'ierp>-l  und\.'r  each  municipal 
system's  Pilgrim  power  purchase 
(.nni.-aul  in  1992.  On  July  28,  1994, 
Boston  Edison  filed  a  letter  .fgreement  in 
Do'  \.v\  No.  EK94-1 497-000  extending 
that  deadline  from  July  31, 1994,  until 
August  13.  1994.  The  new  '.erter 
iigr»>('"n<Mit  ext»^ds  that  deadline  fnpm 


August  15, 1994.  until  September  7, 
1994.  The  letter  agreement  makes  no 
other  changes  to  the  rates,  terms  and 
conditions  of  the  affected  Pilgrim 
contracts. 

Edison  stales  that  it  has  served  copies 
of  this  filing  upon  eacJi  of  tha  aSTected 
customers  and  upon  the  three  other 
Pilgrim  purchasers:  Reading  Municipal 
Light  Department.  Monlaup  Electric 
Company  and  Commonwealth  Electric 
Company;  as  well  as  the  Massachusetts 
Department  of  Public  Utilities 

Any  person  desiring  to  be  heard  or  to 
protest  said  failing  should  Gle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N£..  Wadiiagtun 
D.C.  20426,  in  accordance  with  Rules 
21 1  and  214  of  the  Commission's  Ra!e^ 
of  Practice  and  Procedure  (18  CFTl 
385.211  and  18  CFR  385.214).  AH  such 
motions  or  protests  should  be  filed  o.t 
or  before  September  2.  1994.  Protests 
will  be  considered  by  the  ComniLssion 
in  determining  the  appropriate  action  Ici 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becxnne  a  p^riy 
must  file  a  motion  to  inJejvene.  C<>pies 
of  this  filing  are  on  file  with  the 
ConiTnissioii  aiid  areavaiiabJ4  for  puMi( 
inspection. 
Lois  D.  t  jishell. 
Socrfinn 

iFR  Do«    94-20680  F:ir(Jft-;4-'*l    h  AS  k^A 
BILLING  COOf  eTt«-«v-« 


(Docket  Nos.  EK94-ia8-000.  E«19+-475- 
000) 

Heartland  Energy  Senrices,  h>c.  and 
Wisconsin  Power  A  Light  Co.;  Notice 
of  Issuance  of  Order 

August  19   1994 

On  Ortobor  29.  1993  as  r.ompN-t.  ;i  <,;i 
lure  10.  1994.  Heartland  Energy 
Senices  I.ic  (Heartland),  an  eW.-trc 
power  r:  arketer  submitted  for  fihng  iii 
Dm  ket  No  ER^4-10?»-000  a  prupi.sfd 
r3fe  schedule  a  re.qiiest  for  certdin 
blbn'^er  aj-provals.  incl'.iding  the 
author;';,  to  se!i  ei^x-tncity  at  nicrki-t 
ha.sed  .'ates.  aad  g  request  for  rwA^.n 
waivt?rs  aiid  authorizations  reccive^f  h-, 
other  power  iiiarke'ers  On  August  9. 
1994.  ii)eCo.n;;a»ssiv3n  issued  9i\  Or'Ni 
Actvptinj;  Mi>ri^tBased  Rate  5'.hf'dt;J'- 
For  Filj.'-j;.  Acu'ptin2  Foi  t  iliiip  .^  ..i 
Suspending  Tra.nsmisiion  Tariff 
Re\is:oriS  Grd;:':r:g  And  Deiiyins 
VVjive-'s  .^l:•d  Establashiug  Huaring 
Prote-hiris  (t>der),  in  the  aljove- 
dorke'ed  proteediugs. 

The  Commisbions  August  9,  1994 
Order  grajiteil  the  n-qutrst  for  bl,-.:ikt't  ■^ 

;ipprii\,d  uniW  18  CTR  p.irt  34.  Mjfit-. '. 
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to  the  following  conditions  found  in 
Ordering  Paragraphs  (G).  (H).  and  (I): 

(G)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Heartland 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.21 1 
and  385.214. 

(H)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (G)  above,  Heartland  is 
authorized  to  issue  securities  and  to 
assume  obligations  or  HabiUties  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  emy  security  of  another 
person:  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(I)  Tne  Commission  reserves  the  right 
to  modify  this  order  and  to  require  a 
further  showing  that  neither  pubUc  nor 
private  interests  will  be  adversely 
affected  by  continued  approval  of 
Heartland's  issuance  of  securities  or 
assumption  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  fiUng  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  8, 1994.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
room  3308,  941  North  Capitol  Street, 
N.E.  Washington,  D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  20876  Filed  8-24-94;  8:45  am] 
MUJNG  CODE  CTir-OI-M 


{Docket  No.  RP94-363-000] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  19.  1994. 

Take  notice  that  on  August  17,  1994, 
Koch  Gateway  Pipeline  Company 
fKGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  September  17. 1994: 

First  Revised  Sheet  No.  4001 
Original  Sheet  No.  4010 
Original  Sheet  No.  4011 

KGPC  states  that  the  above  referenced 
tariff  sheets  implement  a  tariff  provision 
that  will  allow  KGPC  to  sell  excess 
storage  inventory  that  is  either 
uimecessary  for  system  operations  or 


has  accumulated  through  KGPC's 
imbaltnce  resolution  procedures.  KGPC 
states  further  that  in  order  to  manag^  its 
system  KGPC  needs  the  abihty  to 
dispose  of  excess  gas  that  has 
accumulated  in  storage  above 
operational  needs.  In  addition,  Koch 
states  that  amounts  reaUzed  from  the 
sale  of  excess  gas  accumulated  through 
the  Imbalance  Resolution  Procedures 
will  be  credited  in  accordance  with 
Section  20.1  (F)  of  KGPC's  General 
Terms  and  Conditions. 

KGPC  also  states  that  the  tariff  sheets 
are  being  mailed  to  all  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  26,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-20886  Filed  8-24-94;  8:45  amj 
B1LUNG  CODE  6717-01-M 


[Docket  No.  RP94-1 20-007] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

August  19.  1994. 

Take  notice  that  on  August  17, 1994, 
Koch  Gateway  Pipeline  Company 
(KGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets: 

Substitute  Second  Revised  Sheet  No.  20 
Substitute  Secund  Revised  Sheet  No.  21 
Substitute  Second  Revised  Sheet  No.  22 
Substitute  Second  Revised  Sheet  No.  23 
Substitute  Second  Revised  Sheet  No.  24 

KGPC  states  that  the  above  referenced 
tariff  sheets  reflect  KGPC's  compliance 
with  the  Commission's  August  2,  1994, 
order  on  compliance  filing.  KGPC  states 
that  these  tariff  sheets  reflect 
modifications  to  remove  the 
amortization  of  the  SunCoast  project 
costs. 

KGPC  also  states  that  the  tariff  sheets 
are  being  mailed  to  all  customers  and 
interested  state  commissions. 


Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  m  accordance 
with  §385.211  of  the  Commission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  August  26, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  vdll  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Copies  of  this  filing  is  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretan'. 

(FR  Doc.  94-20883  Filed  8-24-94;  8:45  am! 
eiLUNG  CODE  6717-01-M 


[Docket  No.  ER94-1 329-000] 

MidCon  Power  Services  Corp.;  Notice 
of  Issuance  of  Order 

August  19.  1994. 

On  June  3,  1994  and  July  11, 1994, 
MidCon  Power  Services  Corp.  (MidCon) 
submitted  for  filing  a  rate  schedule 
under  which  MidCon  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  MidCon  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  MidCon 
requested  that  the  Commission  grant 
blanket  approval  imder  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  hability  by  MidCon. 
On  August  11. 1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  AppUcations,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,*  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
hability  by  MidCon  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
the  period,  MidCon  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabihties  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  vdthin  the  corporate 
purposes  of  the  appUcant,  and 
compatible  with  the  pubhc  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 


Federal  Register  /  Vol.  59.  No.  164  /  Thursday.  August  25.  1994  /  Notices 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubhc  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  MidCon's  issuances  of 
securities  or  assumptions  of  liabihty. 

Notice  is  hereby  given  that  the 
deadline  for  fiUng  motions  to  inten  ene 
or  protests,  as  set  forth  above,  is 
September  12, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308,  941 
North  Capitol  Street,  NE..  Washington 
DC  20476. 

Lois  D.  Cashell, 

Secretary. 

[FR  Dor.  94-20878  Filed  8-24-9-».  8  45  am] 

BILLING  CODE  t7^7-it-H 


43835 


[Docket  No.  MT94-1S-O00J 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Tariff  Change 

August  19,  1994. 

Take  notice  that  on  August  17,  1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  submitted  for  filing,  pursuant 
to  §§284.286.250.16  and  161.3  of  the 
Commission's  Regulations,  certain  tariff 
sheets  to  revise  Paragraph  22  to  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  in  order  to 
establish  the  provisions  required  by 
Order  No.  497  to  govern  the  sales  of  gas 
that  may  be  made  from  time  to  time, 
under  National's  blanket  sales 
certificate. 

In  the  alternative,  National  requests  a 
limited  u^aiver  of  the  requirements  of 
Order  No.  497  with  respect  to  such  sales 
in  order  to  dispose  of  gas  that  is  in 
excess  of  National's  operational 
requirements. 

National  requests  that  the 
Commission  act  expeditiously  on  this 
filing  and  make  the  revised  tariff  sheets 
effective  on  August  18. 1994.  National 
states  that  waiver  of  the  30-day  notice 
period  is  necessary  because  National 
-  will  offer  the  gas  for  sale  on  August  18, 
1994,  in  order  to  maintain  the  integrity 
of  its  system. 

National  states  that  a  copy  of  this 
filing  has  been  served  on  Nationals 
jurisdictional  customers  an  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C.,  20426,  in  accordance  with  Rules 
214  or  211  of  the  Commission 's.Rules  of 
Practice  and  JVocedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 


intervene  or  protest  should  be  filed  on 
or  before  August  26.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding, 
.^ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 

IKR  DoL.  <»4-2nft81  F.IpH  8-24-94:  6  -ib  c.-y;) 
BILLING  CODE  6717-01-M 


[Docket  Nos.  RP94-228-002  and  RP94-251- 
002] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Compliance  Filing 

August  19,  1994. 

Take  notice  that  on  August  17.  1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  Sixth  Revised  Sheet  No. 
225  and  Sub.  Third  Revised  Sheet  Nos. 
237Aand237B. 

National  states  that  these  tariff  sheets 
are  submitted  in  compliance  with  the 
May  27. 1994,  and  August  2,  1994, 
orders  of  the  Commission  in  the  above- 
captioned  proceeding,  which  required 
that  National  file  tariffs  to  return  the 
credit  balance  in  its  Account  Nos.  186 
and  191  as  of  April  30,  1994,  to  its 
customers,  within  15  davs  of  the  August 
2  Order. 

National  states  that  a  copy  of  this 
filing  was  posted  pursuant  to  §  154.16  of 
the  Commission's  Regulations  and  that 
copies  of  this  fifing  were  serv.  ed  upon 
the  company's  jurisdictional  customers 
and  upon  the  Regulatory  Commissions 
of  the  States  of  New  York,  Ohio, 
Pennsylvania,  Etelaware.  Massachusetts, 
and  New  Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C..  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211).  All  such  protest  should 
be  filed  on  or  before  August  26,  1994. 
Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  arid  are 
available  for  public  inspecticn. 
Lois  D.  Cashell, 

Secretary 

IFR  Doc.  94-20884  Filed  8-:^-G.i   &  45  .;-. | 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-364-000) 

Natural  Gas  Pipeline  Company  0I 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

August  19.  1994 

Take  notice  that  on  August  17.  i&<--. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  fihng  a^ 
part  of  its  FERC  Gas  TarifT,  Sixth 
Revised  Volume  No.  1,  Eighth  Revised 
Sheet  No.  14  and  Seventh  Revised  S.*-.p^i 
No.  25,  to  be  effective  September  1 
1994. 

Natural  states  that  the  filing  is 
submitted  to  commence  recovering 
effective  September  1,  1994, 
appro-ximately  S37.7  million  in  gas 
supply  realignment  (GSR)  costs, 
including  the  net  premium  paid  for  ird 
gasification  supplies.  Natural  states  thoi. 
for  settling  customers,  the  fifing  reflects 
the  rates  agreed  upon  in  the  GST* 
settlements  approved  by  the 
Commission  on  May  12,  1994,  in  Docket 
No.  RP94-346.  Natural's  comphance 
filing  of  July  19.  1994,  in  that  docket  ib 
pending  Commission  action.  Natural 
states  that  settling  customers  mav 
preserve  their  rights  by  filing  an 
abbreviated  protest  which  may  be 
supplemented  if  the  compliance  fil.ng  i«> 
not  accepted. 

Natural  requests  whatever  wai\ers 
may  be  necessary  to  permit  the  tariff 
sheets  submitted  to  become  effective 
September  1,  1994. 

Natural  states  that  copies  of  the  iihns: 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385  211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  shouid  be 
filed  on  or  before  August  26.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  u  iil 
not  ser\e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
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for  public  inspection  in  the  public 
reference  room. 
Lois  D.  Cashell. 

Secivtary. 

IFR  Doc.  94-20887  Filed  8-24-94.  845  am! 

BILUNG  C006  e717-01-M 


[Docket  No.  PR94-19-000] 

Northern  Hfinois  Gas  Co.;  Notice  of 
Petition  For  Rate  Approval 

August  19.  1994. 

Take  notice  that  on  August  11,  1994. 
Northern  Illinois  Gas  Company  (NI-Gas) 
filed  pursuant  to  §  284.123(b)('2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  a  fair  and 
equitable  monthly  deliverability  charge 
of  $0.9500  per  MMBtu  and  a  monthly 
capacity  charge  of  $0,0209  per  MMBtu, 
plus  actual  fuel  used,  for  firm  storage 
services  performed  under  section 
311(a)(2)  of  the  Natural  Gas  Policy  Act 
of  1978(NGPA). 

NI-Gas  states  that  it  is  an  intrastate  gas 
distribution  public  utility  subject  to  the 
jurisdiction  of  the  lUinois  Commerce 
Commission  under  the  Illinois  Public 
Utilities  Act  and  that  it  was  issued  a 
blanket  certificate  under  §  284.224  in 
Docket  No.  CP92-481-000.  NI-Gas 
proposes  an  effective  date  of  August  1 1 . 
1994. 

Pursuant  to  §  284.123(b)(2)(ii).  if  the 
Commission  does  not  act  writhin  150 
days  of  the  filing  date,  the  rate  will  be 
deiemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
tJiis  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  September  6,  1994.  The 
petition  for  rate  approval  is  on.file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Cuhell. 
Secretary. 

(PR  Doc.  94-20M2  Filed  8-24-94;  8:45  am) 
BILUNQ  CODE  RIZ-OI-M 


[Docket  No.  ER94-1 352-000] 

R.  J.  Oehnke  &  Associates;  Notice  of 
Issuance  of  Order 

Augvist  :9,  1994, 

On  June  13,  1994  and  July  8,  1994,  R. 
J.  Dahnke  &  Associates  (Dahnke) 
submitted  for  filing  a  rate  schedule 
under  *\  hich  Dahnke  as  a  marketer. 
Dahnke  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Dahnke  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Fart  34  of  all  future  issuances  of 
securities  and  assumptions  of  liabiHty 
by  Dahnke. 

On  August  10,  1994.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
14.  sul^ect  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Dahnke  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Dahnke  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Dahnke's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  9, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  ftT)m  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  N.E.  Washington, 
D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-20879  Filed  8-24-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-365-000] 

William  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  19,  1994. 

Take  notice  that  on  August  17, 1994, 
Williams  Natural  Gas  Company 
(Williams)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas    . 
Tariff,  Second  Revised  Volume  No.  1: 
Second  Revised  Sheet  Nos.  7  and  8 

The  proposed  effective  date  of  these 
tariff  sheets  is  September  17,  1994. 

Williams  states  that  this  filing  is  being 
made  pursuant  to  Article  II.  Section  10 
of  the  Stipulation  and  Agreement  dated 
November  24,  1992  (November  24  S  &. 
A),  approved  by  Commission  Order 
dated  March  12. 1993  (61  FERC 
1 61.240).  and  Article  14  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
Williams'  filing  contains  a  further  report 
of  take-or-pay  buyout,  buydown  and 
contract  reformation  costs  and  pipeline 
supplier  refimds,  and  the  application  or 
distribution  of  those  costs  and  refunds. 

Williams  states  that  a  copy  of  the 
filing  was  served  on  all  participants 
listed  on  the  service  lists  maintained  by 
the  Commission  in  the  Docket  No. 
RP89-183  dockets,  and  on  all  of 
Williams'  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  26. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  widi  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 

Secretar}'. 

[FR  Doc.  94-20927  Filed  8-24-94;  8:45  am) 

BILUNG  CODE  STIT-OI-M 
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DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG94-90-C00] 

WYGEN,  Inc.;  Notice  of  Application  tor 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

.August  19,  1944. 

On  August  16,  19S4,  WYGEN.  Inc  .  a 
Wyoming  corporation,  the  address  of 
which  is  625  Ninth  Street,  P.O.  Box 
1400.  Rapid  City,  South  Dakota  57709. 
filed  with  the  Federal  Energy  Rpgu'atcry 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

WYGEN,  Inc.  is  a  Wvoming 
corporation,  and  the  facility  which 
WYGEN,  Inc.  plans  to  construct  and 
•  operate  as  an  eligible  facility  is  an  80 
MW  coal-fired  electric  generator  to  be 
known  as  the  Wygen  Plant  and  is  to  be 
constructed  next  to  Neil  Simpson  Unit 
#2  (an  80  MW  coal-fired  plant  now 
under  construction)  in  Campbell 
County.  Wyoming  approximately  seven 
miles  east  of  Gillette,  Wyoming. 

Any  person  desiring  to  be  hoard 
concerning  the  application  should  file  a 
motion  to  inter\ene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  DC  20426,  in 
accordance  with  18  CFR  385.211  a;id 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the 
Application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
September  12,  1994.  and  must  be  served 
on  the  Applicant.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection, 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-20875  Filed  8-24-94,  8  45  a.-rj 
BILLING  COOE  6717-Ot-M 


Federal  Energy  Regulatory 

Commission 

[Docket  No.  RP94-267-002) 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Filing 

-^aj-ust  13.  1994. 

Take  notice  that  on  .August  10.  1994, 
Wyoming  Interstate  Company.  Ltd. 
(WlCl,  tendered  for  filing  as  part  of  ;'s 
FERC  Gas  Tariff,  First  Revised  Volume 
No,  1,  First  Revised  Sheet  No.  52.  WIC 
states  that  this  tariff  sheet  reflects  the 
Commission  directive  pursuant  to  its 
order  dated  June  29,  1994. 

WIC  states  that  the  filed  tariff  sheet 
was  inadvertently  excluded  from  its 
earlier  filing  filed  July  29,  1994  WIC 
submits  the  filed  tariff  sheet  as  a 
supplement  to  its  July  29,  1994. 
compliance  filing.  WIC  states  that  the 
filed  tariff  sheet  provides  for  full 
crediting  of  interruptible  transpo.'taticn 
revenues,  as  proposed  in  WIC's  initial 
filing  in  this  docket,  to  be  effective 
December  1,  1994. 

WIC  states  that  copies  of  this  filing  are 
being  sen'ed  to  all  participants  listed  on 
the  Commission's  official  service  list  in 
this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
825  North  Capitol  Street. NE. 
Washington,  D.C.  20426.  in  accorda.-.ce 
with  §385.211  of  the  Commission  s 
Rules  and  Regulations,  All  such  protests 
should  be  filed  on  or  before  August  26, 
1994.  Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary: 
IFR  Doc.  94-20S85  Fiied  &-:4-9-;.  8  4=.  a.- 1 

BILLING  CODE  e717-01-*« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL— 505a-5] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACDOM:  Notice. 

SUMMARY:  In  compliance  with  the 
Fapemork  Reduction  Act  [PKA]  (44 


'iJ,S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  response  to  Ager.c. 
rR.'\  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PR.^ 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No,  0010.06;  Informaticn 
Requirements  for  Imponation  of 
Nonconforming  Vehicle- ;  was  apprc  \  td 
07/22/94:  OMB  No.  2060-0095;  exii-'-s 
07/31/97. 

EPA  ICR  No.  0783  32,  (new  ICR  \n. 
15  1690.01;  Refueling  Emission 
Regulations  for  Light-D'.ity  Vehicles  a-d 
Light-Duty  Trucks;  was  approved  07.26. 
94;  OMB  No.  2060-0298);  expires  07. 
31/97. 

EPA  ICR  No.  1679.01;  Federal 
Standards  for  Marine  Tank  Vessel 
Loading  and  Unloading  Operaticns  o.-.d 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  .MarL-.e 
Tank  V'essel  Loading  and  Unload, ng 
Operations;  was  approved  07/28/94" 
OMB  No.  2060-0289;  expires  07/31  9' 

EPA  ICR  No.  1691,01;  National 
Survey  of  the  Financial  and  Opera'..-.; 
Characteristics  of  Community  Wd^^er 
Suppliers;  was  approved  07/28,'94. 
OMB  No,  2040-0173;  expires  07/31/97 

EPA  ICR  No.  1674,01;  Nonroad  Spark- 
Ignition  Engine  Selective  Enforcr.Tje.'i; 
.'\uditing  Reporting  and  Record jce^pi.-p 
Require.ments;  was  approved  07/22  94 
OMB  No.  2060-0295;  expires  07/31 '9' 

EPA  ICR  No.  1673.01;  Importation  of 
Nonconforming  Nonroad  Small  S.r.tiip 
Engines.  Reporting  and  Recordkeepmc 
Requirements;  was  approved  07/22/94 
O.MB  No.  2060-O294;  expires  07 '31/ 97 

EPA  ICR  No.  1675.01.  Small  Non-.^oac 
Engines.  In- Use  Testing  Reporting 
Require.ments.  was  approved  07/21  ':'4 
OMB  .No.  2060-O290D  expires  C^/Sl  <^7 

EPA  ICR  No.  1681,01;  National 
Emissions  Standards  for  Hazardous  .■*.;r 
Pollutants  for  Epoxy  Resin  Prodi.<!ion 
and  Non-nylon  Polyamide  Resm 
Production;  was  approved  07/27/94. 
OMB  N(f.  2060-0290;  expires  07/31  97. 

EPA  ICR  No.  1669  01;  Fuels  and  Fuel 
Additives  Registration  Regulations,  was 
approved  07/22/94;  OMB  No.  2060- 
0297; expires  07/31/97, 

EPA  ICR  No.  1684,01;  Control  of  Air 
Pollution.  Emissions  of  Oxides  of 
Nitrogen,  Carbon  Monoxide, 
Hydrocarbon,  Particulate  Matter,  and 
Smoke  from  New  Nonroad 
Compression-Ingnition  Engines  at  or 
above  37  Killowatts;  was  approved  07/ 
22/94;  OMB  No.  2060-0298;  expires  07; 
31/97. 


\ 

43838  Federal  Register  /  Vol.  59.  No.  164  /  Thursday.  August  25,  1994  /  Notices 


EPA  ICR  No.  0095.06;  Precertification 
and  Testing  Exemption  Reporting  and 
Recordkeeping  Rwjuirements;  was 
approved  07/23/94;  0MB  No.  2060- 
0007;  expires  03/31/96. 

EPA  ICR  No.  0282.06;  Emission  Defect 
Reports  and  Records,  Small  Nonroad 
Engines  (Proposed  Rule);  was  approved 
07/23/94;  0MB  No.  2060-0048;  expires 
05/31/96. 

EPA  ICR  No.  1702.01;  Retrofit/ 
Rebuild  Requirements  for  1993  and 
Earlier  Model  Year  Urban  Buses;  was 
approved  07/22/94;  OMB  No.  2060- 
0302;  expires  07/31/97. 

EPA  ICR  No.  0012.07;  Information 
Collection  for  Motor  Vehicle  Exclusion 
Determination.  Nonroad  Spark-Ignition 
Engine  Exclusion  Determination 
(Proposed  Rule);  was  approved  07/23/ 
94;  OMB  No.  2060-0124;  expires  04/30/ 
95. 

EPA  ICR  No.  1 198.04;  Toxic 
Substances  Control  Act  (TSCA),  Section 
8(A).  Chemical  Specific  Rules;  was 
approved  08/08/94;  OMB  No.  2070- 
0067;  expires  08/31/97. 

EPA  ICR  No.  1519.03;  Notification  of 
Stored  Pesticides  with  Cancelled  or 
Suspended  Registrations  under  Section 
6(G)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act;  was 
approved  8/08/94;  OMB  No.  2070-0190; 
expires  08/31/97. 

EPA  ICR  No.  1689.01;  Worker 
^Characterization  and  Blood-Lead  Study; 
was  approved  08/09/94;  OMB  No.  2070- 
0136;  expires  06/31/97. 

OMB  Extensions  of  Expiration  Dates 

EPA  ICR  No.  1487;  Cooperalive 
Agreements  and  Superfund  State 
Contracts  for  Superfund  Response 
Actions;  expiration  date  extended  to  03/ 
31/95. 

Dated  August  19. 1994. 

David  Schwarz. 

Acting  Director.  Regulatory  Management 
Division. 

IFR  Doc.  94-20952  Filed  8-24-94:  8:45  ami 

BtUJNQ  CODE  «ae-so-M 

(FRL-^05»-81 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 


ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  September  26. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  or  to  obtain  a  copy 

of  this  ICR,  contact  Sandy  Farmer  at 

202-260-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  New  Source  Perfom:ance 
Standards  (NSPS)  for  Magnetic  Tape 
Coating  Facilities  (Subpart  SSSJ— 
Reporting  and  Recordkeeping 
Requirements  (EPA  ICR  No.  1135.05; 
OMB  No.  2060-0171).  This  is  a  request 
for  renewal  of  a  currently  approved 
information  collection. 

Abstfvct:  Owners  or  operators  of 
magnetic  tape  coating  facilities  must 
provide  EPA.  or  the  delegated  State 
regulatory  authority,  with  one-time 
notifications  and  reports,  and  must  keep 
records,  as  required  of  all  facilities 
subject  to  the  general  NSPS 
requirements.  In  addition,  facilities 
subject  to  this  subpart  must  install  a 
continuous  monitoring  system  (CMS)  to 
record  continuously  the  concentration 
level  of  organic  compounds  in  the  outlet 
gas  streams,  and  must  notify  EPA  or  the 
State  regulatory  authority  of  the  date 
upon  which  demonstration  of  the  CMS 
performance  commences.  Owners  or 
operators  must  submit  to  EPA  or  the 
delegated  authority  quarterly  excess 
emission  reports  or  semiannual 
compliance  reports.  The  notifications 
and  reports  enable  EPA  or  the  delegated 
State  regulatory  authority  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  30 
hours  per  response  for  reporting,  and 
160  hours  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  search  existing 
data  sources,  gather  and  maintain  the 
data  needed,  and  complete  and  review 
the  collection  of  infonnation. 

Respondents:  Owners  or  operators  of 
magnetic  tape  manufacturing  facilities. 

Estimated  Number  of  Respondents: 
14. 

Estimated  Number  of  Respo:ises  per 
Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  4.000  hours. 

Frequency  of  Collection:  One-time 
notifications  and  reports  for  new 


facilities;  quarterly  or  semiannually 
reporting  for  existing  facihties. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  S\V, 
Washington,  DC  20460. 
and 
Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW,  Washington,  DC  20503. 
Dated;  .August  19.  1994. 
David  Schwarz. 

Acting  Director.  Regulator)-  Management 
Division. 

JFR  Dor.  94-209r-5  Filed  8-24-94;  8:45  ami 

BILLING  CODE  SSSO-SO-M 


FEDERAI.  COMMUNICATIONS 
CGMMISSiON 

[Report  No.  2027] 

Petition  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemal(ing 
Proceedings 

August  24,  1994. 

Petition  for  reconsidiiration  and 
clarification  have  been  filed  in  the 
Comm.ission  rulemaking  proceedings 
listed  in  this  PubUc  Notice  and 
published  pureuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  thBse   * 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW. ,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  on  or  before  September  9,  1994. 
See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
SUBJECT:  Amendment  of  Section 
73.202(b),  Table  of  Allotments, 
Television  Broadcast  Stations.  (Bend, 
Oregon) 

Number  of  Petitions  Filed:  1. 
SUBJECT:  Implementation  of  Section 
309(1)  of  the  Communications  Act — 
Competitive  Bidding.  (PP Docket  93- 
253) 

Number  of  Petitions  Filed:  26. 
Federal  Communications  Commission. 
LaVera  F.  Maishall. 
Acting  Secretary. 
[PR  Doc.  94-21151  Filed  8-24-91;  8:45  am) 

BILLING  CODE  6712-01-KI  _  | 
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FEDERAL  HOUSING  FINANCE  BOARD 

[No.  94-N04] 

Information  Coliect'on  Submitted  to 
the  Office  of  Management  and  Budget 
For  Review 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Notice  of  submission  to  thn 
Office  of  Management  and  Budget 
(C).MB)  of  existing  information  collection 
for  purposes  of  renewal  of  OMB 
i-pproval. 

DATES:  Interested  persons  arc  invited  to 
submit  comments  on  or  before  October 
24.  1994. 

ADDRESSES:  VVrittrn  ccinrnonts  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Don  Arbuckle:  Desk  Officer. 
Fed'^rai  Hnusing  Finance  Board,  726 
fackson  Hlace,  N.W..  room  3208,  New 
Executive  Office  Building,  Washington. 
D.C.  20503.  Requests  for  copies  of  the 
informction  collection  and  supporting 
documentation  should  be  addressed  to 
Brandon  P..  Straus.  Federal  Housinc 
F:nance  Board.  1777  F  Street,  N.W. 
Wa,'?hington,  D.C.  200C6. 

FOR  FURTHER  iNFORMATlON  CONTACT: 
Patricia  L.  Sweeney,  Program  Analyst. 
District  Banks  Directorate.  (202)  408- 
2872;  Brandon  B.  Straus,  Attorney- 
Advisor,  1202)  408-2589,  Federal" 
Housing  Finance  Board.  1777  F  Street. 
N.W.  Washington.  D.C.  20006. 


SUPPLEMENTARY  INFORMATJON:  The 
information  collection  described  below 
has  been  submitted  to  OMB  for  review 
in  oFder  to  obtain  a  renewal  of  OMB 
apj)roval  prior  to  expiration  of  the 
currently  assigned  OMB  control  number 
(3069-0002)  on  October  31.  1994 

Title  of  Information  Collection: 
Personal  Certification  and  Disclosure 
Forms. 

.\t-ed  For  and  Use  of  Information 
Collprtim  The  Federal  Flome  Loan 
Bank  Act  (Bank  Act)  establishes  certain 
eligibility  requirem.ents  for  Federal 
Home  Loan  Bank  (Bank)  appointive  and 
elective  directors  and  authorizes  the 
Federal  Housing  Finance  Board  (Board) 
to  pron.ulgate  rules  implementing  these 
requirements.  See  12  L'.S.C  1422b(aj!ll. 
1427(a).  (b).(d). 

Selected  provisions  of  parts  931  and 
932  of  the  Board's  regulations  (director 
eligibility  provisions)  implement  the 
statutory-  eligibility  requirements  for 
Bank  directors.  See  12  CFR  part5-931 
and  932.  The  uiforuiation  collection  is 
used  by  Board  slaff  to  d>  te-mine 
whether  prospective  and  seated  Bank 
directors  satisfy  the  statutory  clig^bilitv 
rt  quiroments  and  are  carrying  out  iheir 
official  rpspo.isibiiit;c-s  without  conHicts 
of  interest  or  the  appeai'ance  of  conflicts 
of  interest. 

'Ine  director  eligibility  provisions 
rt  q'lire  appointive  director?:  r.-.r.didr.tes 
for  appointive  director;  electivf^ 
directors;  and  nominees  for  elective 
director  to  file  forms  with  the  Erard 
c^-i-tifN'ing  their  compliance  with  the 

Estimated  Annual  Reporting  Burden 


Average  no  respondents 


applicable  statuton,-  and  regulatory 
requirements  and  disclosing  ccnain 
financial  relationships. 

Where  the  .nformation  collected 
indicates  that  an  appointive  director 
candidate  or  elective  director  nominee 
ib  not  eligible  to  serve,  the  person  is  so 
nolified.  and  hiS  or  her  name  is 
withdrawn  from  consideration  for  the 
directorship,  unless  the  person  intends 
to  remedy  the  ineligibility.  If  the 
information  collected  reveals  that  a 
seated  appointive  diractor  is  ineligible 
to  serve,  the  dire(  tor  is  so  .-ctified  and 
is  either  required  to  resign  or  given  the 
opportunuy.  in  the  Board's  discretion, 
to  cure  the  mehgibil-.ty.  If  llic 
information  collected  indicates  that  a 
seated  eir-ctive  director  is  iiieiigibie.  the 
person  is  'o  notified,  and  the 
dire.^torship  becomes  vacant 
immediately,  bv  ooeration  of  ihe  statute. 
See  12  Li.S.C.  1427(r;i3).  Th.-  Board 
would  promptly  notify  t!:e  affected 
Bank  of  ic-.y  va--  :'.'~;Ci<:. s  th.-t  :i -.ve  arisen 
en  i's  ;)o,".:d 

Dfscriptior  of  Lk^lv  Rupcindt^nts: 
The  respi)ndento  to  this  ir.l'^jrrriati on 
(  nilec'ion  wili  include;  ail  Bajtk 
appointis'*  dm-ctors;  can-iid*te»  for 
appoints  e  direCcr  elective  directors; 
a.nd  nominees  for  elective  d  rector. 

E^tin:atp  a'  B'.irdenTh.p  total  annual 
average  number  of  n?}-.pondents  is 
cst-imated  at  350.  with  one  rf  -iponse 
required  p>r  respondent.  The  average 
hours  per  response  is  estims'ed  a'  0  9 
hours 


Average  fx). 
responses  per 
-  respoTden! 


Tctal  average 
responses 


A.erage  ^'rs 
per  reiO'Dose 


Tcra'  avera^d 
hours 


350 


350 


0.9 


3:; 


Rita  I.  Fsir, 

Acting  Managing  Director. 

(FR  Doc.  94-20922  Filed  8-24-94;  845  a-Ti] 

BILUNG  COOE  (TZS-OI-^* 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreemerit(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 


Fi.L^rai  .M.iritime  Commission, 
Washi.ngton.  DC.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pendi.ng 
agreement. 

Agreement  \'o  :  224-200259-007. 

Tj//e  Jacksonville  Port  Authority/ 
Crowley  American  Transport.  Inc. 
Terminal  Agreement. 

Parties:  JacLsoovilie  Port  Authority 
Crowley  American  Transport.  Inc. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement. 

Agreement  No  :  224-200878. 


Titie  F-ort  (jf  CiklandiT.ver^reen 
Marine  Corp.  (Tauvan)  Terminal  Use 
.Agreement 

Partif-r-  Pen  of  Oakland  (Pert") 
Lvergreen  Marine  Corp.  (Taiwan)  Ltd 
('  Evergreen") 

SvTiopsis  The  proposed  Agreement 
provides  that  Evergreen  shall  have  non- 
exclusive rights  to  certain  assigned 
premise.s  at  the  Pon's  Seventh  Street 
Marine  Terminal.  As  a  consideration  for 
its  regular  use  of  the  Port,  Evergreen 
will  pay  90  percent  of  dockage  and  80 
percent  of  wharfage  tariff  charges 
subject  to  certain  agreed  upon 
provisions.  The  Agreement  has  an 
initial  term  of  five  years. 

Dated:  August  19.  1994 
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By  Order  of  the  Federal  Maritime 
Gjmmission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

IFR  Doc.  94-20874  Filed  8-24-94;  8  45  am) 
BtLUNO  CO06  erao-oi-M 


FEDERAL  RESERVE  SYSTEM 

Cupertino  National  Bancorp;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbaniiing  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary.  in.a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  othenvise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has^been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  14, 
1994. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 


1.  Cupertino  \'ationaI  Bancorp, 
Cupertino,  California;  to  engage  de  novo 
in  the  purchase  of  loan  participations 
from  its  subsidiary  bank,  Cupertino 
National  Bank,  Cupertino.  California, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y.  The  purpose  of  the  loan 
participation  activity  is  to  provide 
Cupertino  National  Bank  with  overiine 
capabilities  for  its  customers. 

Br>,ird  of  Govprnors  of  t.he  Ftc»ra)  Resf-r\e 
Syslern.  August  19,  1994 
Jennifer  J.  Johnson, 
D':puty  Secretary  of  the  Board 
IFR  Doc.  94-20917  Filed  8-24-94,  8  45  a.-:ij 

BILLING  CODE  621(WI1-f 


Northeast  Bancshares,  Inc.,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-20271)  published  on  page  42596  of 
the  issue  for  Thursday,  August  18,  1994. 

Under  the  Federal  Reserve  Bank  of 
Dallas  heading,  the  entry  for  Northeast 
Banchsares,  Inc.,  is  revised  to  read  as 
follows: 

1.  h'ortbeast  Banchsares.  Inc  . 
Mesquite.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Northeast 
Bancshares-Delaware,  Inc.,  Wilmington, 
Delaware,  and  thereby  indirectly 
acquire  Northeast  National  Bank, 
Mesquite,  Texas.  In  connection  with 
this  application.  Northeast  Banchsares- 
Delaware,  Inc.,  has  applied  to  become  a 
bank  holding  company  by  acquiring 
Northeast  National  Bank,  Mesquite, 
Texas. 

Comments  on  this  application  must 
be  received  by  September  12.  1994. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  August  19,  1994 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board 

(FR  Doc.  94-20919  Filed  8-24-94:  8  45  a.-n) 

BILLING  CODE  6210-01-F 


Maddox  Financial,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  «  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 


The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  m  ;\Titing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Boa.'-d 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  &is  application 
must  be  received  not  later  than 
September  19, 1994. 

A-  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Town  Financial  Corporation, 
Hardford  City,  Indiana;  to  acquire  100 
percent  of  the  voting  shares  of  Maddox 
Financial,  Inc.,  Hartford  City,  Hartford, 
Indiana,  and  thereby  indirectly  acquire 
City  Savings  Bank,  Hartford  City, 
Indiana. 

In  connection  with  this  application 
Maddox  Financial,  Inc.,  Hartford  City, 
Indiana,  has  applied  to  become  a  bank 
holding  company  by  acquiring  820 
percent  of  the  voting  shares  of  City 
Savings  Bank,  Hartford  City,  Indiana,  a 
thrift  institution  converting  into  a  state 
chartered  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  19,  1994. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  94-20918  Filed  8-24-94;  8:45  a.-j 
BILLING  CODE  6210-01-F 


Union  Planters  Corporation,  et  al. ; 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  imder  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225,21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
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conlrol  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
artivity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
Hanking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted. 
these  activities  will  be  condurtoH 
throughout  the  United  Stales. 

The  appUcations  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  WTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
hanking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  SLifnce  in  lieu  of  a  hearing, 
identifj'ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
com.menting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  19. 
1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  41 1 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Grenada 
Sunburst  System  Corporation.  Grenada. 
Mississippi,  and  thereby  indirectly 
acquire  Sunburst  Bank,  Grenada, 
Mississippi  and  Sunburst  Bank,  Baton 
Rouge,  Louisiana. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Sunburst  Financial  Corporation,  Inc., 
Grenada.  Mississippi,  a  wholly-owned 
subsidiary  of  Grenada  Sunburst  System 
Corporation,  and  thereby  engage  in 
permissible  securities  brokerage 
activities,  pursuant  to  §§  225.25(b)(4) 
and  (b)(lS)  of  the  Board's  Regulation  Y. 

B  JtMleral  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  5548Q: 

1.  Security  Richland  Bancorporation, 
Miles  City,  Montana;  to  acquire  100 


percent  of  the  voting  shares  of  Hansen- 
Lawrence  Agency,  hie,  VVorden, 
Montana,  and  thereby  indirectly  acquire 
Farmers  State  Bank  of  W'orden,  Worden. 
Montana. 

In  comipction  with  this  application. 
Applicant  also  has  applied  to  retain  the 
general  insurance  agency  activity 
conducted  by  Hansen-Lawrence 
At;oncy.  purs'jr.nt  to  Exemption  D  of  th^ 
Board's  Regulation  Y  (12  CFR 
225.25(b)(8)(iv).  The  geographic  areas  to 
be  served  are  M.^ntand  and  adjoining 
states. 

Board  of  CovefPOi  s  of  (he  Fede.-a!  Resprv*" 
System.  August  19,  1994 
lennifer  J.  lohnson. 
Deputy  Sec-efar,  of 'he  Br-crd 
IFR  Doc.  94-20920  Fiied  8-24-94   8  4,5  ami 
BILLING  COO€  SIIO-OI-F 


GENERAL  SERVICES 
ADMINISTRATION 

InteiBgency  Committee  for  Medical 
Records  (ICMR);  Cancellation  of 
Medical  Standard  Form 

agency:  General  Services 
Administration 
ACTION:  Notice 

SUMMARY:  Because  of  low  usage  the 
following  construction  of  the  below 
listed  Standard  Forms  are  c:anceled: 

SF  88.  Report  of  Medical  Examination 
(22"  cut  sheet  version)  (identified  by 
NSN  7540-00-753-4570).  The  11  '  cut 
sheet  version  of  this  form  is  still 
available  from  FSS. 

SF  519.^,  Radiographic  Report  (cut 
sheet  version)  (identified  by  NSN  7540- 
00-634-4161).  The  3-part  set  version  of 
this  form  is  still  available  from  FSS. 
DATES:  Effective  August  25. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Wilhams.  General  Ser\  ices 
Administration,  (202)  501-0581. 

Dated.  August  17. 1994. 
Theodore  D.  Freed. 
Chtef,  Forrr.s  Management  Branch. 
iPR  Doc.  94-20851  Filed  &-24-94:  8:45  am] 
BILLING  CODE  ae20-34-M 


GOVERNMENT  PRINTING  OFFICE 
(GPO) 

Public  Meeting  for  Federal  Agencies 
and  Others  Interested  in  a 
Demonstration  of  GPO  Access  (Pub.  L. 
1 03>40)«  ttM  New  OnQne  Federal 
Register  and  Congressional  Record 

The  Superintendent  of  Documents 
will  hold  three  public  meetings  for 
Government  agencies  and  others 


interested  in  a  demonstration  of  the 
Government  Printing  Office's  Access 
system,  provided  under  the  GPO 
Electronic  Information  Enridncement 
Act  of  1993  (Pub   '„   101-40).  the  GPO 
Access  Act. 

Three  meeti;ig:.  n.:ll  be  held  on 
Thursday.  Septeriil>t.-  8.  1994,  from  9  to 
lOa.m  .  10-30  am.  t-j  11  30  a.m.,  1  p.m. 
to  2  p.m.,  in  the  d-'i  H  ^yden  Room  at 
the  US.  Government  fruiting  Office 
(GPO).  732  Ni.rth  Capitol  St.  NVV. 
Washington.  DC  20401.  (Union  Station 
metro  stop  on  the  red  i'.ne). 

Under  Public  Lvvv  103-40.  the 
Superintendent  cf  Documents 
implemented  on  jane  8.  1994  a  system 
of  online  access  to  the  Congressional 
Record,  the  Federal  Register,  and  other 
appropriate  information.  The  purpose  nf 
this  meeting  is  to  dem.cnstrate  the 
online  ser\'ices  made  available  under 
the  initial  phase  of  the  implementation 
of  the  Act  and  to  aolscit  comments  from 
users  interested  in  the  system. 

The  initial  onhne  s»^rvices  include 
access  to  a  WAIS  Server  at  CIK)  offering 
the  following  data  bases:  the  Federal 
Register  (including  the  I  nified 
Agenda).  Volume  59  (1994).  the 
Cong.-essional  Record  (mciuding  the 
Histor\-  of  Bills),  Volume  140  (1994).  the 
Congressional  Record  Index.  Volumes 
138-140  (1992-1994).  and  Enrolled 
Bills  from  the  103d  Congress  (1993- 
1994).  The  Federal  Register  and 
Congressional  Record  data  bases 
provide  ASCII  text  files,  with  all 
graphics  i.icluded  as  mdividual  files  in 
TIFF  format.  Both  data  bases  are 
updated  daily.  Bnef  ASCII  text 
summar.es  of  each  Federal  Register 
entry  are  also  available.  The 
Congressional  Record  Index  provides 
.ASCII  text  files  v^^th  all  graphics 
included  as  individual  files  in  TIFF 
format.  The  EiuoUed  Bills  are  available 
as  ASCn  text  files  and  in  the  .^dobe 
■Acrobat  PDF  file  format.  Users  with 
Acrobat  viewers  can  display  and  print 
page  facsimiles  of  enrolled  bills. 

Seating  is  limited  to  60  people  per 
session.  Individuals  interested  in 
attending  should  contact  the  GPO's 
Office  of  Electronic  Information 
Dissemination  Services  by  3  p.m., 
Tuesday.  September  6.  The  office  can  oe 
reached  by  telephone  on  202-512-1265. 
by  FAX  on  202-512-1262.  or  by  e-mail 
at  help@eids05.eids.gpo.gov.  Limited 
parking  is  available  if  arrangements  are 
made  in  advance. 
Michael  F.  DiMarkt. 
Public  Printer 

IFR  Doc.  94-20867  Filed  8-24-94;  8:45  am] 
BILLING  OOOE  «Sa6-«I-« 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Public  Health  Service  Activities  and 
Research  at  the  Hanford,  Washington, 
Department  of  Energy  (DOE)  Site: 
Public  Meeting 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announce  the 
following  meeting. 

Name:  Public  Health  Service  Activities  and 
Research  at  the  Hanford.  Washington,  DOE 
Site:  Public  Meeting. 

Time  and  Dates:  8  a.m.-5  p.m.,  September 
28-29,  1994. 

Place:  Best  Western-Tower  Inn  and 
Conference  Center,  1515  George  Washington 
Way,  Richland,  Washington  99352,  telephone 
509/946-4121. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  150  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  107.  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCI-A  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE,  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  viL:::.ty  of  DOE  facilities  and  other 
persons  potentially  exposed  to  radiation  or  to 
potential  hazards  from  non-nuclear  energy 
production  and  use.  HHS  delegated  program 
responsibility  to  CDC. 

Community  involvement  is  a  critical  part 
of  ATSDR's  and  CDC's  energy-related 
research  and  activities.  ATSDR  and  CDC  are 
currently  taking  steps  to  obtain  authorization 
for  a  "Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites"  to  be  chartered  under 
the  Federal  Advisory  Committee  Act. 
Purpose; The  purpose  of  this  public 
meeting  is  to  update  the  public  on  the  status 
of  ATSDR's  and  CDC's  community 
involvement  plans,  health  research,  and 
public  health  activities  and  to  seek 
individual  advice  and  recommendations 


from  inieresled  parties  concerning  these 
plans. 

Xtatiers  To  Be  Discussed:  Items  to  be 
discussed  will  include: 

(1)  Discussion  about  the  pending  tharter 
authorizing  the  "Citizens  Advisory 
Committee  on  Public  Health  Ser\i"ce 
Activities  and  Research  at  DOE  Sites.  ' 

(2)  Hanford  Environmental  Dose 
Reconstruction  Project  findings  and 
implications. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Morc^ Information  Greg 
Thomas.  ATSDR  Senior  Regional 
Representative,  Region  X.  1200  6th  Avenue. 
Seattle.  Washington  98101.  telephone  206/ 
.S53-2113,  FAX  206/553-2142. 

Dated:  August  19.  1994 
(oseph  R.  Carter, 

Deputy  Associate  Director  for  Manogfir.ent 
and  Operations,  Centers  for  Disease  Central 
and  Prevention  (CDC). 

jFR  Doc.  94-20910  Filed  a-24-9-1:  8  45  a.iij 
BILLING  CODE  4ie3-7fr-M 


Public  Health  Service  Activities  and 
Research  at  the  Hanford,  Washington, 
Department  of  Energy  (DOE)  Site: 
Public  Meeting  of  the  Native  American 
Wort(ing  Group 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the 
Centens  for  Disease  Control  and 
Prevention  (CDC)  announce  the 
following  meeting. 

Name:  Public  Health  Service  Activities  and 
Research  at  the  Hanford,  Washington,  DOE 
Site:  Public  Meeting  of  the  Native  American 
Working  Group. 

Time  and  Date:  1  p.m.-5  p.m..  September 
27.  1994. 

Place:  Best  Western-Tower  Inn  and 
Conference  Center,  1515  George  Washington 
Way,  Richland,  Washington  99352,  telephone 
509/946-4121. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accomjBodates  approximately  50  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  November  1992 
betweeo  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sectionl  104, 107,  and  120  of  the 
Comprahensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superiind  ").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  cites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE,  the  Department  of 


Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities  and  other 
persons  potentially  exposed  to  radiation  or  to 
potential  hazards  from  non-nuclear  energy 
production  and  use.  HHS  delegated  program 
responsibility  to  CDC. 

Community  involvement  is  a  critical  part 
of  ATSDR's  and  CDC's  energy-related 
research  and  activities.  ATSDR  and  CDC  are 
currently  taking  steps  to  obtain  authorization 
for  a  "Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites"  to  be  chartered  under 
ihe  Federal  Advisory  Committee  Act. 

Purpose:  The  purpose  of  this  public 
meeting  is  to  discuss  Native  American  issues 
toncerning  health  effects  and  issues  related 
to  site  restoration  and  waste  management 
options  at  the  Hanford  DOE  site. 

Matters  to  be  Discussed:  Items  to  be 
discussed  will  include:  (1)  The  effects  on 
public  health — past,  current,  and  future— of 
the  release  of  radioactive  and  hazardous 
materials  into  the  environment  at  Hanford. 
and  (2)  proposed  actions  based  on  the 
findings  of  health  research  and  public  health 
activities. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Greg 
Thomas,  ATSDR  Senior  Regional 
Representative,  Region  X,  1200  6tb  Avenue, 
Seattle,  Washington  98101,  telephone  206/ 
553-2113,  FAX  206/553-2142. 

Dated:  August  19,  1994. 
losepli  R.  Carter, 

Deputy  Associate  Director  for  Management 
and  Operations,  Centers  fcr  Disease  Control 
and  Prevention  (CDC). 

jFR  Doc.  94-20911  Filed  8-24-94;  8:45  ami 
BiLUNG  COOE  4ie»-70-M 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  405] 

Grants  for  Injury  Control  Research 
Centers;  Notice  Availability  Of  Funds 
for  Fiscal  Year  1995 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that  grant 
applications  are  being  accepted  for  Injury 
Control  Research  Centers  (ICRC's).  The  " 
Public  Health  Service  (PHS)  is  committed  to 
achieving  the  health  promotion  and  disease 
prevention  objectives  of  "Healthy  People 
2000,"  a  PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is  related 
to  the  priority  areas  of  Violent  and  Abusive 
Behavior  and  Unintentional  Injuries.  For 
ordering  a  copy  of  "Healthy  People  2000," 
see  the  Section  "Where  to  Obtain  Additional 
Information." 

Authority 

This  program  is  authorized  under  Sections 
301  and  391-394  of  the  Public  Health  Service 
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Act  (42  U.S.C  241  and  280b-280b-3). 
Program  regulations  are  set  forth  in  42  CFR. 
Part  52. 

Smoke-Free  Workplace 

The  Public  Health  Ser\-ice  strongly 
encourages  all  grant  recipients  to  provide  a 
smoke-free  workplace  and  promote  the  non- 
use  of  all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and  advance 
the  physical  and  mental  health  of  the 
American  people 

Eligible  Applicants 

Eligible  applicants  include  all  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research  institutions, 
hcspitsls,  other  public  and  private 
organizations.  State  and  local  health 
departments,  and  small,  riiinority  and/or 
women-owned  businesses  are  eligible  for 
these  grants.  Applicants  from  non-academic 
institutions  should  provide  evidence  of  a 
collaborative  relationship  with  an  academic 
institution.  Current  recipients  of  CDC  injury 
confol  research  center  grants  and  injury 
control  research  program  project  grants  are 
eligible  to  apply. 

Availability  of  Funds 

Approximately  $1,500,000  is  expected  to 
be  available  in  fiscal  year  (FY)  1995  to  fund 
approximately  one  new  or  re-competing 
center  award.  (A  portion  of  this  amount  may 
be  allocated  to  support  currently  approved 
but  unfunded  phases  of  newly  frinded 
ICRCs.)  New  awards  can  tie  made  for  a 
project  period  not  to  exceed  three  years,  and 
re-competing  awards  can  be  made  for  a 
project  period  not  to  exceed  five  years.  The 
amount  of  funding  available  may  vary  and  is 
subject  to  change.  Beginning  award  dates  for 
each  submission  are  a^own  in  the  "Receipt 
and  Review  Schedule"  section  of  this 
announcement.  Continuation  awards  within 
the  project  p>eriod  will  be  made  on  the  basis 
of  satisfactory  progress  and  the  availability  of 
funds. 

New  center  grant  awards  will  not  exceed 
5500,000  per  year  (total  of  direct  and  indirect 
costs)  with  a  project  period  not  to  exceed 
three  years.  Copending  on  availability  of 
funds,  re-competing  existing  center  awards 
may  range  from  S750.000  to  $1,500,000  per 
year  (total  of  direct  and  indirect  costs)  with 
a  project  period  not  to  exceed  five  years.  The 
range  of  support  provided  is  dependent  upon 
the  degree  of  comprehensiveness  of  the 
center  in  addressing  the  phases  of  injury 
control  (i.e..  Prevention,  Acute  Care,  and 
Rehabilitation)  as  determined  by  the  Injun,- 
Research  Grants  Review  Committee  (IRGRC). 

Incremental  levels  within  this  range  for 
successfully  recompeting  ICRCs  will  be 
determined  as  follows: 

Base  funding  (included  in  figures 

below):  Up  to  $750,000 
One  phase  ICRC  (addresses  one  of  the 

three  phases  of  injury  control):  Up 

to  $1,000,000 

Two  phase  ICRC  (addresses  two  of  the 
three  phases  of  injur\'  control):  Up 
to  $1,250,000 


Comprehensive  ICRC  (addresses  all 
three  phases  of  injury  control):  Up 
to  $1,500,000 
Subject  to  program  needs  and  the 
availability  of  funds,  supplemental  awards  to 
expand/enhance  existing  projects,  to  add  a 
new  phase(s)  to  an  existing  ICRC  grant,  or  to 
add  biomechanics  project(s)  that  support 
phases  may  be  made  for  up  to  S250.000  per 
year. 

Purpose 

The  purposes  of  this  program  are 

A.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in;  Healthy  People  2000,  In|ury 
Control  in  the  1990's:  A  National  Plan  for 
Action:  Injurj-  in  America:  Injury  Prevention 
Meeting  the  Challenge;  and  Cost  of  injur>-:  A 
Report  to  the  Congress.  Information  on  these 
reports  may  be  obtained  from  the  individuals 
listed  in  the  section  "WHERE  TO  OBTAIN 

ADDITIONAL  MFORMATtON '; 

B.  To  support  ICRCs  which  represent 
CDC's  largest  national  extramural  investment 
in  injury  control  research  and  training, 
intervention  development,  and  evaluation, 

C.  To  integrate  collectively,  in  the  context 
of  a  national  program,  the  disciplines  of 
engineering,  epidemiology,  medicine, 
biostatistics,  public  health,  law  and  criminal 
justice,  and  behavioral  and  social  sciences,  in 
order  to  prevent  and  control  injuries  more 
effectively; 

D.  To  identify  and  evaluate  current  and 
new  interventions  for  the  prevention  and 
control  of  injuries; 

E.  To  bring  the  knowledge  and  expertise  of 
ICRCs  to  bear  on  the  development  and 
improvement  of  effective  public  and  private 
sector  programs  for  injury  prevention  and 
control;  and 

F.  To  bcilitate  injury  control  efforts 
supported  by  various  governmental  agencies 
within  a  geographic  region. 

Program  Requirements 

A.  Applicants  must  demonstrate  and  apply 
expertise  in  at  least  one  of  the  three  phases 
of  injury  control  (prevention,  acute  care,  or 
rehabilitation)  as  a  core  component  of  the 
center.  The  second  and/or  third  phases  do 
not  have  to  be  supp>orted  by  core  funding  but 
may  be  achieved  through  collaborative 
arrangements.  Comprehensive  ICRC's  must 
have  all  three  phases  supported  by  core 
funding. 

B  A.pplicant<;  must  document  ongoing 
injury-related  research  projects  or  control 
activities  currently  supported  by  other 
sources  of  funding. 

C.  Applicants  must  provide  a  director 
(Principal  Investigator)  who  has  specific 
authority  and  responsibility  to  carr>'  out  the 
project.  The  director  must  report  to  an 
appropriate  institutional  official,  e  g  ,  dean  of 
a  school,  vice  president  of  a  university,  or 
commissioner  of  health.  The  director  must 
have  no  less  than  30  percent  effort  devoted 
solely  to  this  project  with  an  anticipated 
range  of  30  to  50  percent. 

D.  Applicants  must  demonstrate 
experience  in  successfully  conducting, 
evaluating,  and  publishing  injury  research 
and/or  designing,  implementing,  and 
evaluating  injury  control  programs. 


E.  Applicants  must  provide  evidence  of 
working  relationships  with  outside  agencies 
and  other  entities  which  will  allow  for 
implementation  of  any  proposed  intervention 
activities. 

F.  Applicants  must  provide  evidence  of 
involvement  of  specialists  or  experts  in 
medicine,  engineering,  epidemiology,  law 
and  criminal  justice,  behavioral  and  social 
sciences,  biostatistics,  and/or  public  health 
as  needed  to  complete  the  plan.s  of  the  tenter. 
These  are  considered  the  disciplines  and 
fields  for  ICRCs  An  ICRC  is  encouraged  to 
involve  b;omech£nicists  in  its  research.  This, 
agam,  may  oe  achieved  through  coliaboratue 
relationships  as  it  is  no  ianger  a  require:rent 
that  ali  ICRCs  have  biomechar.ical 
engineen.ig  evptptise 

C.  Applicants  must  have  an  established 
curr.cuia  and  graduate  training  programs  in 
disciplines  relevant  to  injury  control  {e  g  . 
epIdfc.T.iology,  biomechanics,  safety 
engineering,  traffic  safety,  behavioral 
sciences,  or  economics). 

H.  Applicants  must  demonstrate  the  ability 
to  disseminate  ir;ur>'  control  research 
findings,  translate  them  into  inter\entions. 
and  evaluate  their  effectiveness. 

I.  Applicants  must  have  an  established 
relationship,  demonstrated  by  letters  of 
agreement,  with  injury  prevention  and 
control  programs  or  injury  surveillance 
programs  being  carried  out  in  the  State  or 
region  in  which  the  ICRC  is  located 
Cooperation  with  private-sector  programs  is 
encouraged. 

Applicants  should  have  an  established  or 
documented  planned  relationship  with 
organizations  or  individual  leaders  in 
communities  where  injuries  occur  at  high 
rates,  e.g  .  minority  health  communities. 

Grant  funds  will  not  be  made  available  to 
supfKJrt  the  provision  of  direct  care.  Studies 
may  be  supported  which  evaluate  methods  of 
care  and  rehabilitation  for  potential 
reductions  in  injury  effects  and  costs.  Studies 
can  be  supported  which  identify  the  effect  on 
injury  outcomes  and  cost  of  systems  for  pre- 
hospital, hospital,  and  rehabilitative  care  and 
independent  living. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements  (as 
set  forth  in  the  PHS  Grants  Policy  Statement, 
dated  April  1,  1994),  as  necessary  to  meet  the 
requirements  of  the  program  and  strengthen 
the  overall  application. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness  and 
responsiveness  as  outlined  under  the 
previous  heading  "Program  Requirements." 
{A  listing  of  where  these  requirements  are 
described  and'or  documented  in  the 
application  will  facilitate  the  review 
process.)  Incomplete  applications  and 
applications  that  are  not  responsive  will  be 
returned  to  the  applicant  without  further 
consideration. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary'  evaluation  by  reviewers 
from  the  Injury  Research  Grants  Review 
Committee  (IRGRC)  to  determine  if  the 
application  is  of  sufficient  technical  and 
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scientific  merit  to  warrant  further 
review;  the  CDC  will  withdraw  from 
further  coosideration  applications 
judged  to  be  noncompetitive  and 
promptly  notify  the  principal 
investigator/program  director  and  the 
oflicial  signing  for  the  appUcant 
organization. 

Those  applications  judged  to  be 
competitive  will  be  further  evaluated  by 
a  dual  review  process.  The  primary 
review  will  be  a  peer  evaluation 
(IRGRC)  of  the  scientific  and  technical 
merit  of  the  application.  The  final 
revievkT  will  be  conducted  by  the  (IDC 
Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC).  which 
will  consider  the  results  of  the  peer 
review  together  with  program  need  and 
relevant^.  FuLoding  decisions  will  be 
made  by  the  Director.  National  Center 
for  Injury  Pievention  and  Control 
(NCIPC),  based  on  merit  and  priority 
score  ranking  by  the  IRGRC.  program 
review  by  the  ACIPC,  and  the 
availability  of  funds. 

A.  Review  by  the  Injury  Research  (imnts 
Review  Committee  (IRGRC) 

Peer  review  of  ICRC  grant 
apphcations  will  be  conducted  by  the 
IRGRC.  which  may  recommend  the 
application  for  further  consideration  or 
not  for  further  consideration.  Site  visits 
will  be  a  part  of  this  process  for 
recompeting  ICRC's.  Reverse  site  visits 
may  be  a  pari  of  this  process  for  new- 
applicants. 

Factors  to  be  considered  by  IRGRC 
include: 

1 .  The  specific  aims  of  the 
application,  e.g.,  the  long-term 
objectives  and  intended 
accomplishments. 

2  The  scientific  and  technicril  merit 
of  t.he  overall  application,  including  the 
signjucance  and  originality  (e.^-,  new 
topic,  new  method,  new  approach  in  a 
new  pxjpulation,  or  advancing 
understanding  of  the  problem)  of  the 
proposes.!  ri-.s*»aic.h. 

3.  The  PNtont  to  whi(.h  the  i;vahjatio>» 
plan  v.U-'.  a!!uw  for  the  rT;easur"men!  of 
pro>;ri!ss  t'.)war»i  t>ie  achieveir.rTt  of 
stated  ohjf«,fives 

4.  Qiialiric?t!or.s.  adoquary.  aiid 
appropriatp.ness  of  personnel  to 
acconipli-ih  the  proposod  activities 

5  Thri  soiindness  of  the  propo  .e.  i 
biid<;Mt  ill  terms  of  adequacy  of 
rpsourojs  and  their  aiiocViion. 

6.  The  appropriateness  (e.g.. 
ruspoa.sivent'ss,  quality,  ar.d  quantity)  u) 
consultation,  technical  assistance,  and 
training  in  identifying,  implementmg, 
and/or  evaluating  intervention/ control 
measures  that  will  be  provided  to  pubiit 
and  private  agencies  and  institutions, 
with  emphasis  on  Stale  and  local  healih 


departments,  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  this 
commitment  and  collaboration.  Specific 
letters  of  support  or  UDderstanding  from 
appropriate  governmental  bodies  must 
be  provided. 

7.  Evidence  of  other  public  and 
private  financial  support. 

8.  Progress  thus  far  made  as  detailed 
in  the  application  if  the  apphcantis 
submitting  a  competitive  renewal 
apphrafion.  Documented  success 
Rxan^.ples  include:  development  of  pilot 
project;  completion  of  high  quaUfy 
researah  projects;  publication  of 
findings  in  peer  reviewed  scientific  and 
technical  journals;  number  of 
professionals  trained;  provision  of 
consultation  and  technical  assistance, 
integration  of  disciplines;  t.ianslation  of 
research  into  implemratation;  impact 
on  injury  control  outcomes  including 
legislation/regulation,  treatment,  and 
Isehavior  modification  interventions. 

B.  Review  by  CDC  Advisory  Committee 
for  Injury  Prevention  and  Control 
(ACIPC) 

Factors  to  be  cor>sidered  by  ACIPC 
include: 

1 .  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  as  they  relate  to  national 
program  priorities  and  the  achievement 
«f  national  objectives. 

3.  National  and  programmatic  needs 
and  geographic  balance. 

4.  Overall  distribution  of  the  thematic 
focus  of  competing  apphcations;  the 
nationally  comprehensive  balance  of  the 
program  in  addressing;  the  three  phases 
of  injury  control  (prevention,  acute  care, 
and  rehabilitation);  the  control  of  injury 
among  populations  who  are  at  increased 
risk,  including  minority  groups,  the 
elderly  and  children;  the  major  causes 
of  intentional  and  unintentional  injiir,, 
and  the  major  disciplines  of  injujy 

'  1  >-.t.rol  (such  as  biomechanics  and 
•■pid»!rnio)ogv) 

5  Within  budgetary  ronsidtr-i'-oris 
tt;f'  ACII^C  will  ebtabhs.h  a.'.nuol  funding 
It'Vcls  as  d»itail<?d  und*3i  '.hi  hpading 
•Ai-jiiahiiity  ofFun.h,."' 

(    Aj^pi'.cations  for  Supplemental 

i-!mdir\<j, 

Supiii»=iiiont<ii  gran!  s  Wijidb  may  1.h: 
nxiiiie  when  tiaids  are  av.ilabie  ;o 
siippu'-l  resoanh  work  or  activities. 
Afpln^tinns  <;hf]r.i(J  !>«>  rlf^^rlv  laUk-d 
t'>  il'jnato  th«;:'r  st.^tus  ;?<;  r»*qupf;tir;g 
S(ipp!'>nHr.l3l  fi:r.ding  ssifpn.r!.  Th.^c 
r7p[;!ii  Mtions  will  be  revjivvid  by  the 
IK(,RC  and  the  ACIPC 

/'  (Ajntinued  Funding 

C  '>niinuation  award.s  within  the 
proi'u.t  period  will  be  made  on  the  basis 


of  the  availability  of  funds  and  the 
following  criteria: 

1.  The  accomplishments  of  the 
current  budget  period  show  that  the 
applicant's  objectives  as  prescribed  in 
the  yeariy  workplans  are  being  met; 

2.  The  objectives  for  the  new  budgt^t 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  cU^aiiy 
lead  to  achievement  of  these  objectives: 

4.  The  evaluation  plan  allows 
managemeni  to  monitor  vvhether  th? 
methods  are  effective  by  having  clearly 
define.^  process,  impact,  and  outcome 
objectives,  and  the  applicant 
demonstrates  progress  in  implementing 
the  evaluation  plan; 

5.  The  budget  request  is  clearly 
explained,  adequately  justified,   . 
reasonable,  and  consistent  with  the 
intended  use  of  grant  funds;  and 

6.  Progress  has  been  made  in 
developing  cooperative  and 
collaborative  relationships  with  injury 
surveillance  and  control  programs 
implemented  by  State  and  local 
governments  and  private  sector 
organizations. 

Award  Priorities 

Special  consideration  will  be  given  to 
re-competing  Injury  Control  Research 

CksntRrs. 

Executive  Order  12372 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Ordfrj 
12372.  entitled  Inter-Oovermnenta] 
Review  of  Federal  Programs. 

Public  Health  System  RqMrtiog 
Requirements 

This  program  is  not  subject  to  thi> 
Public  Health  System  R«jporting 
Requirement 

Catalog  of  Federal  Domestic  Assistanr.r 
Number 

rh<>  f.a{alps  of  Fsderai  Oomesiir 
Assistym  e  Nuriiber  is  93.136. 

Application  Submission  and  Deadlines: 

A  Pieupplication  Letter  of  Intent 

In  ordt;r  to  schedule  and  conduct  ^iii 
visi'i,  as  pari  of  the  formal  review 
procij.ss.  pi>iPi4tial  applicants  are 
pncouraged  to  submit  a  nonbinding 
iettr  r  of  intent  to  apply  to  the  Grants 
Manae'.ni'n!  Officer  (whose  address  is 
given  i.;i  th;s  secijon,  Item  B).  It  should 
he  p:jS!r:;8-k3<l  no  later  than  one  ninnth 
prior  to  th*?  submission  deadline 
(Septetnbcr24.  1094,  for  October:;4, 
1994,  submission  deadline).  The  letter 
should  identify  the  relevant 
announcement  number  for  the  response 
indicate  the  submission  deadline  whic  .'< 
will  !«>  met.  name  the  principal 
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investigator,  and  specify  the  injury 
control  theme  or  emphasis  of  the 
proposed  center  (e.g.,  acute  care, 
biomechanics,  epidemiology, 
prevention,  intentional  injury,  or 
rehabilitation).  The  letter  of  intent  does 
net  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(Rev.  9/91)  and  adhere  to  the  ERR^^TA 
Instruction  Sheet  for  PHS-398 
contained  in  the  Grant  Application  Kit. 
The  narrative  section  for  each  project 
within  an  ICRC  should  not  exceed  25 
typewTitten  pages.  Refer  to  section  4, 
page  10.  of  PHS-398  instructions  for 
font  type  and  size.  Applications  not 
adhering  to  these  specifications  may  be 


returned  to  appHcant.  Applicants 
should  submit  an  original  and  five 
copies  to  Henry  S.  Cassell.  Ill,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  300, 
Mailstop  E-13,  Atlxnta,  C^iorgi-a  10305. 

C.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  above  if  they  are 
either: 

1.  Received  on  or  before  the  deadline 
date:  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  peer  review  committee.  AppHcants 
should  request  a  legibly  dated  I'.S. 
Postal  Service  postmark  or  obtain  a 


legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
criteria  in  C.l.  or  C.2.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant.  Supplemental 
materials  received  later  than  thirty  days 
after  the  application  receipt  date  are 
considered  late  and  will  be  returned  to 
the  applicant. 

D  Receipt  ar.d  Review  Schedule 

This  is  a  continuous  announcement. 
Consequently,  these  receipt  dates  will 
be  ongoing  until  further  notice.  The 
proposed  timetables  for  receiving 
applications  and  awarding  grants  are  as 
follows: 


Receipt  of  new/revised/supplementary/competrtive  re.newal  applications 

Initial  review 

Secondary  re- 
view 

Earliest  award 
date 

Octot)er24.  1994  

January  

March  

Sep«en4)ef  1. 
1995. 

Future  receipt  dates  are  as  follows: 


Receipt  of  new.'revised/supplementary/conipetitive  renewal  applications 

Initial  review 

Secondary  re- 
view 

Earliest  award 
date 

October  

January 

March 

September. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  Number 
405.  You  will  receive  a  complete 
program  description,  information  on 
appUcation  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Maggie 
Slay,  Grants  Management  Specialist, 
Centers  For  Disease  Control  and 
Prevention  (CDC),  255  East  Paces  Ferry 
Road.  NE..  MS-E13,  Atlanta,  Georgia 
30305,  telephone  (404)  842-6797. 
Programmatic  technical  assistance  may 
be  obtained  from  Tom  Voglesonger, 
Program  Manager,  Injury  Control 
Research  Centers,  National  Center  for 
Injury  Prevention  and  Control,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  4770  Buford  Highway,  MS-K58, 
Atlanta,  Georgia  30341-3724,  telephone 
(404) 488-4265. 

Potential  applicants  mav  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 


Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  August  17. 1994 
loseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc.  94-20909  Filed  8-24-94.  8  45  am) 
BnjJNG  CODE  41(3-18-P 

[Announcement  Namt>er  470] 

Cooperative  Agreement  for  the 
National  Coalition  for  Adult 
Immunization 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National 
Immunization  Program  (NIP), 
announces  the  availability  of 
cooperative  agreement  funds  to  assist 
the  National  Coalition  for  Adult 
Immunization  (NCAI)  in  giving 
guidance  to  and  coordinating  activities 
of  the  NCAI  Action  Groups.  The  NCAI 
consists  of  private,  professional,  and 
volunteer  organizations  and  public 
health  agencies.  The  goal  of  the  NCAI  is 
to  reduce  vaccine-preventable  diseases 


and  deaths  among  adults  in  the  United 
States  by  increasing  the  awareness  of 
physicians,  other  health  care  providers, 
and  the  general  public  about  die  need 
for  and  the  benefits  of  immunization. 
The  NCAI  supports  the  use  of  influenza, 
pneiunococcal.  hepatitis  B.  measles, 
mumps  and  rubella  vaccines  and 
tetanus  and  diphtheria  toxoids  in 
adults. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activaty  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
IS  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases 
(For  ordering  a  copy  of  Healthy  People 
2000.  see  the  section  KVHERE  TO  OBTAIN 
AOOmONAL  INFORMATKm  ) 

Authority 

This  program  is  authorized  under  the 
Public  Senice  Act.  Section  317k  [42 
US  C.  247b{k)!.  as  amended 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  ail  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
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PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

As^stance  will  only  be  provided  to 
one  of  the  mensber  groups  or 
professional  organizations  of  the 
National  Coalition  for  Adult 
Immunization.  No  other  applications 
will  be  solicited. 

The  NCAl  is  a  membership  of  72 
private,  public,  and  voluntary 
organizations,  whose  goal  is  to  improve 
the  immunization  levels  in  the  adult 
population  by  the  year  2000.  Member 
organizations  develop  highly  visible 
programs  to  educate  the  public  about 
adult  vaccine  preventable  diseases. 

The  NCAI  is  unique,  in  that  there  is 
collaboration  among  the  Public  Health 
Service,  private,  professional,  and 
voluntary  organizations  with  a  history 
of  combining  resources  and  sharing 
information  to  improve  immunization 
rates  in  adults. 

NCAI  in«nl)er  organizations  have 
established  and  continue  to  maintain  a 
network  of  contacts,  who  contribute  to 
the  development  and  distribution  of 
information  and  educational  materials 
and  support  of  activities  to  improve 
adult  immunization.  Coalition  members 
are  more  likely  to  receive  support  and 
cooperation  fipom  private,  pubhc  and 
professional  oigaiiizations  to  achieve  its 
mission  than  non-coalition  members. 
The  applicant  organization  should 
have  an  emphasis  on  research  or 
education  on  adult  health  issues, 
including  immunization.  In  addition, 
applicants  must  have  demonstrated 
relevant  leadership  experience  in 
building  relationships  with  national 
organizations,  private  and  public  seclor 
non-profit  health  care  organizations, 
professional  health  associations, 
volunteer  groups,  advocacy  groups, 
minority  organizations,  and  governiTient 
entities. 

The  apphcant  organization  must  have 
an  established  national  network  of  State 
or  local  chapters  and/or  affiliates  which 
devote  a  substantial  proportion  of  their 
activities  to  adult  health  issues. 

Further,  the  applicant  organization 
must  have  a  demonstrated  hi.story  of 
regular  written  conuuunications  such  as 
newsletters,  or  "Dear  Colleague"  letters 
Applicants  must  sponsor  or  promote 
regularly  scheduled  local,  regional,  and 
national  meetings  of  its  chapters, 
affiliates,  and  individual  members  to 
share  information,  transfier  skills,  and 
promote  initiatives  in  adult  health. 
Applicants  must  be  able  to  access  major 
adult  agencies  and  organizations  across 
the  country  and  have  an  established 
reputation  to  motivate  other 
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organizations  to  participate  with  the 
coalition. 

Availability  of  Funds 

Approximately  $150,000  is  available 
in  fiscal  year  1994  to  fund  one 
cooperative  agreement  award.  It  is 
expected  to  begin  on  or  about 
September  30,  1994.  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  five  years.  Continuation  awards 
within  the  project  period  will  be  made 
on  th«  basis  of  satisfactory  progress  and 
the  availability  of  funds.  The  funding 
estimate  may  vary  and  is  subject  to 
change. 

Purpose 

The  purpose  of  this  c;x)per.-itive 
agreement  is: 

A.  To  provide  financial  assistance  to 
the  NCAI — a  group  of  private, 
professional,  volunteer  organizations, 
and  public  health  agencies  whose  goal 
is  to  reduce  vaccine  preventable 
diseases  and  related  deaths  among 
adults  in  the  United  States  by  increasing 
the  awareness  of  physicians,  other 
health  care  providers,  and  the  general 
public  about  the  need  for  and  the 
benefits  of  immunizations. 

B.  Tb  enhance  local  demand  for 
vaccination  services -through  the 
development  of  information  and 
education  materials  and  promotional 
activitf  es  for  consumers  and  health 
professionals. 

C.  To  facihtate  the  development  of 
State  aid  local  coalitions  to  increase 
community  avrareness  of  the  need  for 
resources  for  adult  immunization. 

Program  Requirements 

In  conducting  the  activities  to  achieve 
the  purpose  of  this  program,  the 
recipient  will  be  responsible  for  the 
activities  listed  under  Item  A,  (Recipient 
Activities)  and  CDC  will  be  responsible 
for  the  activities  listed  under  Item  B, 
ICDC  Activities).  The  application 
should  be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  proposed  activibes  in  a 
collaborative  manner  with  CDC 

A  Hecipient  Activities 

The  NCAI  will  promote  educational 
offort.s  for  adult  immunization  through 
collaborative  activities  and  sharing  of 
information  and  resources  with  the 
NCAI  members  and  Action  Groups.  The 
awardae  will: 

1.  Serve  as  a  facilitatoi  for  members 
and  the  Action  Groups,  which  will 
develop  State  and  local  coalitions  of 
infomitd  advocates,  organizations,  and 
commiaiity  leaders  to  promote  the  need 
for  adequate  resources  for  adult 
immunization. 


2.  Work  with  Action  Groups  to 
identify  major  immunization  prt^iems 
which  require  a  lnt>ad  base  of 
community  support  and  develop 
specific  objectives  to  be  achieved. 

3.  Convene  meetings  of  the  NCAI 
Steering  Committee  and  Actios  Groups, 
at  least  quarterly,  to  discuss  adult 
immunization  issues  and  problems,  to 
revie^v  reports  of  the  Action  Groups, 
and  to  solicit  their  unique  contributions 
to  the  e.^ort. 

4.  Establish  mechanisms -to  promote 
vaccinations  among  adults  against 
Influenza,  pneumococcal  disease, 
measles,  mumps,  rubella,  tetanus  and 
diphtheria  toxoids,  and  other  diseases 
for  which  protection  is  recommended 
by  the  Advisory  Committee  on 
Immunization  Practice  (AQP),  , 
American  College  of  Physicians  (ACP), 
and  the  American  Academy  of  Family 
Physicians  (AAFP). 

5.  Develop  instmctional  materials  or 
guidelines  and  manuals  to  assist  in  the 
training  of  individuals,  organizations, 
and  community  leaders  as  advocates  for 
adult  immunization. 

6.  Collect,  review  and  catalog 
information  and  education  materials  on 
adult  immunization. 

7.  Develop  strategies,  action  plans, 
and  mechanisms  to  increase  public  and 
private  collaboration  on  activities  to 
improve  the  number  of  vaccinated 
adults. 

8.  Develop  national  and  local 
networks  for  sharing  information  among 
groups  concerned  ^ut  improving  the 
immunization  status  of  adults. 

9.  Provide  a  mechanism  for 
distributing  information  about 
membership,  promotional  literature  and 
activities,  and  current  adult 
immunization  statistics. 

10.  Assist  in  the  development  and 
growth  of  State  and  local  coalitions  by 
providing  training,  technical  assistance, 
and  resource  materials  to  them  on  an 
ongoing  basis. 

11.  Establish  working  relationships 
with  adult  health  care  providers  to 
enhance  their  interest  and  participation 
in  the  NCAI. 

12.  Work  with  targeted  national 
organizations  or  with  a  specific 
institution's  Immunization  Committee, 
having  staff  qualified  to  facilitate 
operational  research  and  studies  related 
to  aduh  vaccine  preventable  diseases, 

13.  Assist  member  organizatioos. 
State,  and  local  coalitions  in  conducting 
information  campaigns  as  needed  to 
promote  adult  immunizations. 

14.  Provide  an  annua!  report  to  the 
Steering  Committee,  coaliticm  members 
and  the  NIP— Adult  Immunization 
Coordinator,  summarizing  activities  and 
accom  p  lishment  of  the  NCAL 
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B.  Centers  for  Disease  Control  and 
Prevention  (CDC)  Acti\ities 

1 .  Provide  technical  assistance 
through  telephone  calls, 
correspondence,  and  site  visits  in  the 
area  of  program  and  agenda 
development,  implementation,  and 
priority  setting  related  to  the 
cooperative  agreement. 

2.  Provide  scientific  coliaboratioii  for 
appropriate  aspects  of  the  activities, 
including  information  on  disease 
impact,  vaccination  coverage  levels,  and 
prevention  strategies. 

3.  Provide  speakers,  when  possible, 
on  such  topics  as  the  impact  of  vaccine 
preventable  diseases  on  adults, 

\  nccination  coverage^ levels  amung 
fidults.  and  disease  prevention 
strstegies. 

4.  Reviev/  and  corniuent  on  dr;-.ft  and 
final  plan  or  agendas  for  proposed 
activities  prior  to  the  rt^lease  of  funds. 

5.  Assist  in  reporting  and  Vdl;  dating 
relevant  adult  immunization 
infcrnialion  made  available  to  F^-deral. 
Stats,  local  health  agencies,  health  care 
providers,  and  volunteer  organizations. 

6.  Review  and  comment  on 
inforn-.ation  and  educational  materials 
developed  and  distributed  by  the  .\CAI 
Action  Groups. 

7.  Pronde  representatives  to  attend 
NCAI  Steering  Committee  and  Actiun 
Croup  Meetings. 

Review  and  Evaluation  Criteria 

The  application  will  be  evaiuaiod 
according  to  the  following  cntena: 

A.  The  applicant  must  document  an 
understanding  of  the  importance  of 
adult  health  issues,  and  the  feasibility  of 
accomplishing  the  desired  outcome 
(15%). 

B.  The  extent  to  which  the  apphcant 
has  an  estabhshed  national  network  of 
state  or  local  chapters  and/or  affiliates. 
This  includes  signed  workplans. 
agreements,  or  other  evidence  of 
collaboration  describing  collaborative 
efforts  (20%). 

C.  The  extent  to  which  background 
information  and  other  activities 
demonstrate  that  the  appUcant  has  the 
administrative  support  and  accessibilitv 
tu  an  adequate  number  of  member 
organi::ation  representatives  (15%). 

D.  The  extent  to  which  the  applicant  s 
objectives  are  specific,  reahstic. 
measurable,  time-phased,  and  related  to 
activity  requirements  (15%). 

E.  The  quality  and  potential 
pffpctiveness  of  the  applicant's  plan  for 
conducting  program  activities,  methods 
for  meeting  the  stated  purpose,  and 
adequacy  of  plans  to  evaluate  progress 
in  implementing  methods  and  achieving 
goals  (20%). 


F.  The  extent  to  which  quaUfied  and 
experienced  persormel  are  available  to 
carry  out  the  proposed  activities  (15%). 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
request  is  clearly  justified  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

Executive  Order  12372 

This  program  is  not  subject  to 
Executive  Order  1237Z  review 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  Svstem  P.eporting 
Fvc^quiremenis. 

Catalog  of  Federal  Domestic  /Vssistance 
Number 

Tr.f  Catalog  cf  Fi-dcrai  Dom"itic 
A.-.sJstance  Number  for  this  p.^oject  t;rant 
is  i)3.1i3y.  immunization  Research. 
Demonstration.  Pubhc  Information  and 
Education,  Training,  u.id  ChniL^!  Skills 
hnprovement  Project. 

Application  and  Submission  Deadline 

The  program  announceni'^nt  and 
application  kit  were  sent  to  ail  eligible 
applicants  in  July  1994. 

Wlsere  to  Obtain  Additional 
Information 

If  you  are  in's-refted  m  oblamiri 
additional  mformaucn  about  this 
project,  please  reference  Announcement 
Number  470.  entitled  "Project  Gra.nt  to 
the  National  Coahtion  for  .Adult 
Immunization."  For  business 
management  technical  assistance 
contact  Eddie  L.  Wilder.  Senior  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..A'IS  E-16. 
Atlanta.  GA  30305,  telephone  (404) 
842-€>805. 

For  programmatic  technical  assistance 
contact  Joyce  Goff,  Adult  Immunization 
Coordinator.  National  Immunization 
Program,  Centers  for  Disease  Control 
and  Prevention  (CDC).  MS  E-52. 
Atlanta,  CA  303.13.  telephone  (404) 
639-8223. 

Potential  apphcants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summar)-  Report; 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 


Dated:  August  17.  1994 
loseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  94-20868  Filed  8-:+-04.  8  4t  am) 
BILLING  CODE  416^18-P 


Food  and  Drug  Administration 
tOocket  No.  94f-0290J 

Eastman  Ctiemical  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  .\dmin:slration. 
HHS. 

ACTION:  r;  >•;(  e 

summary:  The  Food  and  Dru^ 
Adn.!r.!StratK>n  (FT)A)  is  announcing 
tliat  Eastman  Chemical  Co.  has  filed  a 
petiti'/n  proposing  that  the  food  additive 
regulations  be  a.Tiend(;d  to  pn,-,  :df  fur 
the  safe  u;  e  of  etnvien"-l.-i- 
cvLiohewicne  dimet.hvleni' 
torrphtn^late  copolymers  ihiat  include  1 
to  TOO  mole  pe.-cenf  of  repeat  units 
derived  from  1  4—ryr!oke\v'iene 
dimrthvirne  terephthalate  and  tu 
b.-oaden  the  conditions  cf  use  and  the 
product  specifications. 
DATES:  WriUen  commer.t.'«  on  tiie 
n:titioner  s  envircninental  assessment 
by  Sfpt ember  26.  1994. 

ADDRESSES:  Submit  written  ;  limments 
to  the  C>ockets  Management  Branch 
(HFA-305).  Food  and  Dri:g 
Administration,  rm..  1-23.  12420 
Parklawn  Dr  .  Rockviiie.  MH  208.i7. 
FOR  FURTHER  INFORMATION  CONTACT; 
Uiane  E.  Robertson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  .Administration. 
200  C  St.  SW.,  Washington,  DC  202C4. 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  Ir.der  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(bK5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (F.^P  4B4427)  has  been  filed  bv 
Eastman  Chemical  Co..  P.O.  Box  1994, 
Kingsport,  TN  37662.  The  petition 
proposes  to  amend  ^  1 77. 1 3 1 5  Ethylerc- 
1  A-cyclohexyiene  dimcthvlene 
tert^phthalate  copolymers  (21  CFR 
177.1315)  of  the  food  additive 
regulations  to  p:x>vide  for  the  safe  use  of 
ethylene-1 ,4-cyc!ohexy  lene 
dmieLhyiene  terephthalate  copolymers 
that  include  1  to  100  mole  percent  of 
repeat  units  derived  fi-om  1.4- 
cyclohexylene  dimethyiene 
terephthalate  and  to  broaden  the 
conditions  of  use  and  the  product 
specifications. 

The  potential  environmentcJ  impact 
of  this  action  is  being  reviewed.  To 
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encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Pohcy  Act  (40  CFR  1501.4  (b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  September  26, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an 
environmental  impact  statement  is  not 
required  and  this  petition  results  in  a 
regulation,  the  notice  of  availability  of 
the  agency's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding  will  be  published  with  the 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25  40(c). 

Dated:  August  13,  1994 
Fred  R.  Shank, 

Director.  Center  for  Food  Saffty  and  Applied 
Nutrition.     . 

[PR  Doc.  94-20986  Filed  8-24-94   8  45  a.Tij 
BILLING  CODE  416O-01-F 


[Docket  No.  94M-0269] 

Toray  Industries  (America),  Inc.; 
Premarket  Approval  of  the  Inoue 
Balloon  Catheter 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  apphcafion  by  Toray 
Industries  (America),  Inc.,  New  York, 
NY,  for  premarket  approval,  under 
section  515  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the  Inoue 
Balloon  Catheter.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel.  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  bv  letter  on  June 
28.  1994.  of  the  approval  of  the 
application. 


DATE$:  Petitions  for  administrative 
review  by  September  28,  1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockvilk;,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
J.  Danielson,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  drug  Administration,  1390  Piccard 
Dr.,  RDckville,  MD  20850,  301-594- 
1346. 

SUPPLEMENTARY  INFORMATION:  On 
October  23.  1931.  Toray  Industries 
(Amciica).  Inc.,  New  York,  NY  10016, 
submitted  to  CDRH  an  apphcation  for 
premarket  approval  of  the  Inoue  Balloon 
Catheter.  The  device  is  a  percutaneous 
valvuloplasty  catheter  and  is  indicated 
for  percutaneous  transvenous  mitral 
commissurotomy  in  patients  with 
hemod>-namically  significant  mitral 
valvular  stenosis  resulting  primarily 
from  commissural  fusion  of  the  mitral 
valve  cusps. 

On  August  3,  1993,  the  Circulatory 
System  Devices  Panel,  an  FDA  Advisory 
panel,  reviewed  and  recommended 
approval  of  the  application.  On  June  28, 
1994,  CDRH  approved  the  apphcation 
by  a  latter  to  the  applicant  from  the 
Acting  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  Its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  wiUi  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360R(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
uf  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
mdependent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.3^)  (21  CFR  10.33(b))  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committpo)  and 
shall  submit  with  the  petition 


supporting  data^md  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  26. 1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9am 
and  4  p.m.,  Monday  through  Fridav 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Ac  t 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Dru^s 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53), 

Dated:  August  10,  1994. 
Joseph  A.  Levitt, 

Deputy  Director  for  Beguiations  Polkv.  Cer.rer 
for  Devices  and  Padiological  Health 

|FR  Doc.  94-20983  Filed  8-24-94;  8:45  a.-r,J 
BtLLING  CODE  41S(M>1-F 


[Docket  No.  94F-0289] 

Isomedix.Jnc;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Isomedix.  Inc..  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sources  of  ionizing 
radiation  to  treat  the  fresh  or  frozen  raw 
edible  tissue  of  domesticated 
mammalian  human  food  sources  for 
purposes  of  reduction  of  parasites  and 
microbial  pathogens,  and  extension  of 
product  shelf-hfe. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  26, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
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Ad'-inistration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206).  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204. 
202-418-3090. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  .\ct 
(sec.  409(b)(5)  (21  U.S.C.  348fb!(5!]|. 
notice  is  given  that  a  food  additivp 
petition  (FAP  4M44281  has  been  filed  by 
Isomedix.  Inc..  11  Apollo  Dr. 
Whippany.  NJ  07981.  The  petition 
proposes  that  the  food  additive 
regulations  in  part  179  Irradiation  in  the 
Production,  Processing  and  Handling  of 
Food  (21  CFR  part  179)  be  amended  to 
provide  for  the  safe  use  of  sources  of 
ionizing  radiation  to  treat  the  fresh  or 
frozen  raw  edible  tissue  of  domesticated 
mammalian  human  food  sources  for 
purposes  of  reduction  of  parasites  and 
microbial  pathogens,  and  extension  of 
product  shelf-Hfe. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Brandi  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  September  26. 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
uTitten  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m. and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statemetit  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice 

of  availability  of  the  agency's  finding  of 
no  significant  impact  and  the  evidence 
supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


Dated;  August  18. 1994. 

Fred  R.  Shank. 

Director.  Center  for  Food  Safet\  and  Applied 
Nutn'.icr. 

[FR  Doc.  94-20«Wt5  Fiied  8-24-94.  8  4.5  a.-.! 

BILLING  CODE  41M-01-F 


DEPARTMEffT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  Nc.  N-94-3783;  FR-3710-N-02) 

UDAG  Retention  and  Recapture 
Programs;  Extension  ol  ttie  Expiration 
Date 

AGENCY:  Othr.e  of  the  .Assistant 
Secretary  for  Cnmmuruty  Planning  and 
Deveiopment,  HIFD. 

action:  .Notice;  E.xtension  of  the 
e.xpiriition  date. 

SUMMARY:  On  May  26.  1994  (59  FR 
27289),  the  Department  published  in  the 
Federal  Register,  a  Notice  that 
announced  the  implementation  of  the 
HUD  Retention  and  Recapture  Programs 
(collectively  the  "Program")  described 
in  section  119{t)  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended  (the  "Act").  After  careful 
consideration,  the  Secretary  has 
determined  that  it  is  in  the  best  interest 
of  the  affected  cities  and  HUD  to  extend 
the  expiration  date  of  the  Retention 
Program  in  order  to  allow  such  cities 
additional  time  to  consider  the  options 
available  to  them  under  the  Program, 
and  the  possible  effect  their  election  of 
options  may  have  upon  their  economic 
development  programs. 

This  Notice  announces  the  extension 
of  the  expiration  date  of  the  Retention 
Program  described  in  section  119(t)  of 
the  Act  to  and  including  October  1 7. 
1994.  The  Secretary  will  not  recapture 
any  unexpended  funds  before  the 
expiration  date,  as  extended. 

DATES:  The  Retention  Program  is  in 
effect  from  \Uy  26,  1994,  and  is 
extended  to  and  includes  October  17, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roy  O.  Priest,  Director.  (202)  708-2290: 
TDD  for  the  hearing-  or  speech- 
impaired.  (202)  708-2565.  hiquiries  may 
also  be  faxed  to  (202)  708-7543.  (These' 
are  not  toil-free  numbers.). 

SUPPLEMENTARY  INFORMATION: 
Accordingly.  FR  Doc.  94-12821.  Notice 
of  UDAG  Retention  and  Recapture 
Programs.  pubUshed  in  the  Federal 
Register  on  May  26. 1994  (59  FR  27289). 
is  amended  by  extending  the  expiration 


date  of  the  Retention  Program  described 

in  section  119(1)  of  the  Housing  and 

Coram uni'y  Development  .Act,  as 

amended,  to  a:  d  to  i-  ''i'd"  Qh  \r<\)CT  ir, 

1994 

.Andrew  Cuomo, 

A-ii:<:^r.t  S'.'Cr>-''^.-,-  'orCommuntt^.- P'arning 
Gild  Dpvelovivent 

!i  P.  Do..  q4-2n8F.4  Filtd  6-24-94.  HA',  an] 

BILLING  CODE  «'!l-»-M 


DEPARTMENT  OF  THE  fNTERlOR 
Bureau  of  Land  Management 

tA2-024-94-4333-01] 

Intent  to  Close  to  Public  Entry,  Public 
Lands  to  Protect  Endangered  Bald 
Eagle  Nest  Site 

AGENCY:  Burea'^  of  Lar;d  N'.anagei!:en:, 
Interior. 

ACTION:  Notice  of  closure  of  public  entrv 

to  Public  Lands. 

SUMMARY:  Notice  is  hereby  given  that 
portions  of  the  Public  Lands  along  the 
Gila  River  below  Coolidge  Dam  in  Gila 
County.  Arizona  wiU  be  closed  to  ail 
form.s  of  boating  and  raft  j^g.  The  Gila 
River  in  this  area  is  jointly  administered 
by  the  Bureau  and  the  San  Carlos  Indian 
Reservation.  This  closure  will  not  applv 
to  emergency  response  agencies 
conducting  official  business.  This  use 
restriction  covers  the  Gila  River  as  it 
crosses  Public  Lands  from  T.  3  S  , 
R.  18  E.,  Section  17,  downstream  to  the 
confluence  of  Mescal  Creek  and  the  Gila 
River  in  T.  3  S..  R.  17E..  Section  29, 
G&SR  Meridian.  .Arizona. 
EFFECTIVE  DATE:  This  order  is  effective 
upon  signature  of  the  authorized  officer. 
December  15  through  July  1  annual! v. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  use  restriction  is  to 
provide  protection  for  nesting  bald 
eagles  Haliaeetus  leucocephalus.  The 
bald  eagle  nest  is  low  to  the  ground  and 
immediately  adjacent  to  the  nver 
channel  making  it  susceptible  to  human 
disturbance. 

Order 

Notice  is  hereby  given  that  effective 
on  the  date  of  signature  by  the 
authorized  officer  of  this  notice,  the 
following  use  restriction  will  be  in  ettect 
on  the  Gila  River  Public  Lands  below 
Coolidge  Dam. 

1.  No  fjerson  may  boat,  raft  or  float  on 
the  Gila  River  on  Public  Lands 
described  below  between  Deceinber  15 
and  July  1  annually.  Emergency 
response  agencies  on  ofhcial  business 
will  be  exempt  from  tbi«:  order. 
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Gila  and  Salt  River  Meridian,  Arizona 
T,  3S..  R.  18E..  Sections  17. 18, 19,  20 
T.  3S.,  R.  17  E.,  Sections  24,  25.  26.  27,  28.  29. 
34 

Authority  for  this  use  restriction  may 
be  found  in  43  CFR  8364. Id.  Violations 
of  this  closure  are  punishable  by  a  fine 
not  to  exceed  $100,000  and/or  12 
months  in  jail. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gail  Acheson,  Area  Manager,  Phoenix 
•  Resource  Area,  2015  West  Deer  Valley 
Road,  Phoenix,  AZ  85027,  (602)  780- 
8090. 

Dated:  August  18,  1994. 
David  |.  Miller, 
Associate  District  Manager. 
|FR  Doc.  94-20942  Filed  8-24-94;  8  45  am) 
BILUNG  COM  4310-»-M 

[MT-070-Oft-43a-05] 

Motor  Vehicle  Use  Restrictions,  Garnet 
Resource  Area,  Butte  District,  MT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Designation  of  restrictions  on 

motor  vehicle  travel  on  certain  lands  in 

the  Garnet  Resource  Area. 


SUMMARY:  The  use  of  motor  vehicles  on 
public  lands  in  the  Garnet  Resource 
Area  is  hereby  restricted  in  accordance 
with  the  authority  and  requirements  of 
Executive  Orders  11644  and  11989,  and 
regulations  contained  in  43  CFR  Part 


8340.  The  following  described  lands 
undar  the  administration  of  the  Bureau 
of  Land  Management  are  designated  as 
open,  limited,  or  closed  to  motorized 
vehicle  use  pursuant  to  the  provisions 
of43  CFR  8342.1. 

Affected  by  the  designation  are 
146,232  acres,  which  includes  all  public 
lands  in  the  Garnet  Resource  Area.  The 
lands  are  managed  under  the  Garnet 
Resource  Management  Plan  dated 
January  10,  1986.  They  are  located  in 
Missoula,  Granite,  and  Powell  counties. 

These  designations  are  revisions  to 
Federal  Register  notice  dated  Tuesday, 
September  23,  1986,  Vol.  51,  No.  189', 
Wednesday,  October  29,  1986,  Vol.  51, 
No.  209,  and  Monday,  September  16, 
1991,Vol.  56,  No.  179. 

These  revisions  are  necessary  to  more 
efficiently  manage  vehicle  use  on  public 
lands,  to  implement  decisions  in  the 
Garnet  Resource  Management  Plan  and 
to  coordinate  vehicle  travel  management 
with  adjoining  intermingled  private  and 
public  lands.  Comments  received  during 
public  open  houses  and  written 
responses  as  part  of  the  Garnet  Resource 
Management  Plan  process  influenced 
these  designations.  This  designation 
order  supersedes  all  other  off-road 
vehicle  travel  designations.  These 
designations  are  published  as  final, 
effective  immediately,  and  will  remain 
in  effect  until  rescinded  or  modified  by 
the  authorized  officer.  Under  43  CFR 
4.21,  an  appeal  may  be  filed  with  the 


Interior  Board  of  Land  Appeals  within 
30  days  of  publication  in  the  Federal 
Register. 

A.  Open  Designation 

No  areas  have  been  designated  as 
open. 

B.  Limited  Designation 

Areas  which  are  designated  limited 
comprise  appro.ximately  85,775  acres. 
Limited  designation  was  determined 
appropriate  to  protect  the  resources  of 
the  public  lands,  promote  the  safety  of 
all  users  of  the  pubhc  lands,  and  to 
minimize  conflicts  ainong  various  users. 
The  following. tables  identify  the  type  of 
restriction  on  motorized  vehicle  travel, 
the  specific  area(s)  where  the  restriction 
occurs,  the  affected  acreage  area,  and  a 
brief  rationale  for  each  affected  area. 
The  specific  areas  and  roads  on  which 
motorized  vehicles  activities  are  limited 
are  shown  on  the  Garnet  Resource  Area 
Travel  Plan  Map.  Copies  of  the  updated 
Travel  Plan  Map  will  be  available  at  the 
BLM  offices  in  butte  and  Missoula  about 
mid-August  1994. 

Motor  vehicle  travel  by  wheeled 
vehicles  on  all  other  public  land  in  the 
Garnet  Resource  Area  not  included  in 
the  following  tables  or  designated  as 
closed  is  limited  to  existing  roads  and 
trails.  The  acreage  on  which  travel  is 
permissible  year-round  but  is  limited  to 
existing  roads  and  trails  totals  about 
60,457  acres. 


Table  i.— Areas  in  the  Garnet  Resource  Area  Subject  to  Road  and  Area  Closures 


Name 


BlacWoot  Special  Management  Area 
(SMA). 


Marcum  Mtn.  SMA 


Morrison  Peak  SMA 

Nevada  Lake  

Ram  Mountain 


Approximate  size ' 


42,000  ac.  (9,500  ac.  BLM) 


8,000  ac.  (4,560  ac.  BLM) 


McElwain  and  Douglas  Creeks 


Warm  Springs  Cr 

Cramer  Cr 

Horseshoe  Hills  .. 
Deer  Cr 


Summit  Cabin 
Keno  Cr.  Spur 


Karshaw  Mtn 

West  Fork  Buttes  ... 
Montgomery  Gulch 

Hoodoo  Gutoh 

Wyman  Guteh 

Mulkey  Gufch 


24,000  ac.  (40  ac.  BLM) 

15.000  ac.  (380  ac.  BLM)  ... 
1 1,000  ac.  (4,800  ac.  BLM) 

8,500  ac.  (7,8«0  ac.  BLM)  .. 


Road  closure  dates 


30,000  ac 
38,000  ac 
1 1 ,720  ac, 
2,600  ac 


(14,750  ac.  BLM) 
(4,180  ac.  BLM)  .. 

(100  ac.  BLM) 

(400  ac.  BLM) 


900  ac. 
400  ac. 


(870  ac.  BLM) 
BLM  


4,100  ac.  (1,675  ac. 

980  ac.  BLM  

120  ac.  BLM  

200  ac.  BLM  _ 

1,000  ac.  BLM  

1.000  ac.  BLM  


BLM) 


Sep.  1-Dec.  1  year-long  to  wheeled 
vehicles;  open  only  to  snow  vehi- 
cles Dec.  1 -Apr.  30. 

Sep.  1-Dec.  1  on  private  land;  Sep. 
l-Apr.  30  on  winter  range  only. 

Sep.  1-Dec.  1  

Sep.  1-Dec.  1  

Year-tong  (except  administrative 
users). 

Murray  Cr.  Rd.,  Deer  Gu.,  Spur  and 
Trail  Spring  Spur  closed  Sep.  1- 
Nov.  30,  McElwain  Fire  Rd..  Biler 
connecting  road  and  Snowcap  Trail 
closed  year-lor>g  except  open  to 
over  snow  vehicles  Jan.  1-Apr.  30. 

Sep.  1-Dec.  1  

Year-long  

Sep.  1-Dec.  1 

Year-long  (except  snowmobile  Dec. 
1-Apr.  30). 

Sep.  1-Nov.  30 

Year-tong  (except  snowmobile  Dec. 
1-Apr  30). 


Reason  (or  closure' 


1.2.3.7 


1.2.3 

1,2.3 

1.2.3.7 

1.2.3.4. 

2.  3.  5.  7 


6.7 


Sep.  1-Apf. 
Sep.  1-Apr. 
Sep.  1-Apr. 
Sep.  1-Apf. 
Sep.  1-Apr. 
Sep.  l-Apr. 


30 

30. 

30. 

30. 

30 

30. 


1.2,3, 
1.2,3, 
1.2.3. 
2.3 


3.7 
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TABLE  1.-AREAS  IN  THE  GARNET  RESOURCE  AREA  SUBJECT  TO  ROAD  AND  AREA  CLOSURES-Continued 


Name 


Rattler  Gulch . 

Clart<  Fork 

Bearmouth  .... 
Bear  Gulch  .... 

Murray  Cr 

McElwain  Cr  . 
Ycxjrname  Cr 
Marcum  Mln  .. 


Approximate  size ' 


1 .080  ac.  BLM 
640  ac.  BLM  ... 
1,840  ac.  BLM 
200  ac.  BLM  ... 
1 .000  ac.  BLM 
160  ac.  BLM  ... 
240  ac.  BLM  ... 
2,240  ac.  BLM 


Road  closure  dates 


Sep.  1-Apr.  30 
Sep.  1-Apr.  30 
Sep.  1-Apr.  30 
Sep.  1-Apr.  30 
Sep.  1-Apr.  30 
Sep.  1-Apr.  30 
Sep.  1-Apr.  30 
Sep.  1-Apr.  30 


Reason  for  closure* 


TABLE  2.— MOTORIZED  TRAVEL  ON  THE  FOLLOWING  INDIVIDUAL  RCADS/TRAILS  IS  RESTRICTED 


Name 


Cayuse  Gulch 

Reynolds  City  

Keno  TS  Spur 

KenoTop  O'  Deep  (2' gates) 

Chicken  Run  1   

Chicken  Run  2  

Union  Cr.  Jeep  Trail 

Kennedy  Creek  (3  gates)  


Location 


T12N.  R14W,  814   

T12N.  R13W,  S2  

T13N.  R13W.  S32  

T13N,  R13W,  S32  

T12N,  R14W,  S4  

T12N.  R14W,  S4   

T12N,  R15W.  Sl2  

T13N.  R13W,  S29&30 


Road  cicsure  dates 


Oct.  1&-Dec.  1 
Oct.  15-Dec.  1 
Oct.  15-Dec.  1 
Oct.  15-Dec.  1 

Year-long  

Year-long  

Oct.  15-Dec.  1 
Oct.  15-Dec.  1 


Reason  for  road 
closure' 


2.3 

2.  3,  7,  8 

2.  3.  7,  8 

2,3.  7 

2,3 

2.3 

2.  3.  4.  5 

2,3,7 


"'"^^'-^  3.— MOTORIZED  TRAVEL  ON  THE  FOLLOWING  INDIVIDUAL  ROADSTTRAILS  REFLECT  CHANGES  IN  CLOSURE  DATES 


Name 


Union  Peak 

Skimmerhom  i»l  

Summit  Cabin 

Washoe  Creek  (3  gates) 
West  Fork  Braziel 


Location 


T12N. 
T13N. 
T12N, 
T13N, 
T12N. 


R15W,  S12 
R14W,  S35 
R13W.  S7  . 
R14W,  S32 
R10W,  S22 


Road  closure  dates 


Oct.  15-Dec.  1 
Oct.  15-Oec.  1 
Oct.  15-Dec.  1 
Oct.  15-Dec.  1 
Oct  15-Dec.  1 


Reason  for  road 
closure* 


7 

3.7 

3,7 

3,7 

3,7 


the  BLSueSto?^"^^"^"^  agreements  with  private  landowners  of  lands  .ntermingled  wrth  BLM  lands  result  ,n  addrt^nal  acreage  sut)|ect  to 

•Purpose  of  Restrictkm  (except  for  authorized  use): 

1— To  gain  hunting  privileges  on  private  land. 

2— To  Improve  the  quality  of  hunting. 

3— To  prevent  vehcular  damage  to  soil  and  vegetation. 

4— To  reduce  disturtiance  of  wintering  t)ig  game. 

5 — To  reduce  disturt>ance  of  elk  on  spring/summer/fall  range 

6— To  reduce  pressure  on  t)tg  horn  sheep  herd. 

7— To  provkJe  security  for  big  game  after  logging. 

8 — To  provide  for  user  safety/resolve  use  conflict. 


FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  maps  showing  the'location  of 
the  above-described  designations  are 
available  from  the  office  listed  below. 
For  further  information  about  these 
designations,  contact  the  Bureau  of 
Land  Management:  Area  Manager. 
Garnet  Resource  Area,  3255  Fort 
Missoula  Road,  Missoula,  Montana 
59801.(406)329-3914. 
Dated:  August  18,  1994. 
James  R.  Owings, 
District  Manager. 
[FR  Doc.  94-20939  Filed  8-24-94:  8:45  am) 

BILLING  COOE  4310-ON-M 


[WY-920-41-5700;  WYW1 20303] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

August  11.  1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (a)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYVVl 20303  for  lands  in  Washakie 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fi^ction  thereof, 
per  year  and  I6V3  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 


has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
sections  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYVVl 20303  effective  June  1, 
1994.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  ].  Levris, 

Supen-isory-  Land  Ixm  Examiner 

|FR  Doc.  94-20852  Filed  8-24-94;  8.45  a.Til 

BILLING  CODE  4310-22-M 


43852 


I 

Federal  Register  /  Vol.  59.  No.  164  /  Thursday.  August  25.  1994  /  Notices 


[WV-920-41-5700;  WYW1 14574] 

Proposed  Reinstatement  of  Termrnated 
OM  and  Gas  Lease 

August  8, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188jd)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYVV14571  for  lar.ds  in  Sweetwater 
County,  \V\oming,  was  timely  filed  ami 
was  acrompsnied  by  all  the  require*! 
rentals  accr-jin;.^  .from  the  date  of 
termination.  The  lessee  has  agrped  to 
the  amended  lease  terms  for  rpntals  anil 
royalties  at  rates  of  SI  0.00  per  acre,  or 
fraction  thereof,  per  year  and  IB-Zi 
percent,  respectively. 
The  lessee  has  paid  the  required  S500 
^administrative  fee  and  $125  to 
reimburse  the  Department  for  the  costs 
of  this  Federal  Register  notice.  The 
lessee  has  met  all  the  requi.'-ements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (c)  of  the  Mineral 
Lands  Leasing  Act  of  1 920  (30  !  I.S.C. 
188),  and  the  Bureau  of  I^nd 
Management  is  proposing  to  leinstate 
lease  VVYW114574  effective  F.^bruary  1, 
1994.  yubjecl  to  the  original  t.-rms  and 
conditions  of  the  lease  and  .he 
increased  rental  and  royahv  rates  ciied 
above. 

Pamela  ).  Lewis. 

Supervisory  Land  Law  Em  am  inn. 

(PR  Doc  94-2094 1  Filed  8-24-94:  »Ab  ami 
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(WY-920-41-5700;  WYW114575] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

August  8.  1094 

Pursuant  to  the  provisions  of  30 
t'.S.C.  1.38M)  and  (e)  ai;d  43  CFR 
3108.2-3(a)  and  (b)(1).  a  p<it:tion  for 
reinstatemi^ni  of  oil  and  gas  lease 
W\"VV1 14575  for  lands  in  SweefAsicr 
County  Wyoming,  was  tinioly  filed  anti 
was  arrompanied  by  all  the.ri'f]i.;.re.'l 
rentais  a-  r  ruing  from  the  date  of 
ternuna!     n.  The  les.sce  has  agreed  to 
the  ajr.ended  lease  t(!r:ns  for  ronlois  and 
royal'ies  at  ratos  of  .$10  00  per  acre,  or 
fraction  th'?reof.  per  year  and  1 6-  , 
percent.  respt>ctivelv 

The  lessee  has  paij  th--  required  S^m 
admini'^frative  fee  and  SI 2.5  »o 
reimb;i.-se  the  Department  for  the  cost  of 
this  Federal  Register  notice  The  ifssoe 
h=?<.  m<~-t  al!  the  requirements  for 
reinslatement  of  the  lease  as  set  ou!  !ii 
.Section  31  (dj  and  (e)  of  the  Mineral 
Lar.ds  Leasing  Act  of  1920  { iO  T  S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinsWitc 
lease  WVVVn4.575  effective  Febn);ir,  1 


1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 

SupfH\isory  Land  Law  Exanincr 

[FR  Ooc.  94-20940  Fil*"J  8-24-94;  e:4.'i  aro| 

BILLMQ  CO0€  4310-22-M 


[OR-093-6332-05:  GP4-264) 

Supplementary  Rules— Camping  Stay 
Umit;  Benton,  Douglas.  Lane  and  Linn 
Counties,  OR 

AGENCY;  Bureau  of  Land  Man.-.gemenl. 
Interior. 

ACTION:  Notice  of  change  m  authority 
citation  for  supplementary  rule. 


SUMMARY:  The  supplementary  rule 
establishing  a  camping  stav  liinit  for 
campgrounds  and  undevfJoped  public 
lands  in  the  Eugeiwt  District  ivos 
origiBally  published  in  the  Federal 
Register  on  May  5.  1933  (Vol.  48  No. 
88).  the  authority  for  this 
supplementary  nde  was  contained  in  43 
CFR  8363.1-3"(b)  and  33b3.3.  These 
regulations  were  subsequently  amended 
and  the  authorirly  for  the  subject 
supplementary  rule  was  retx»dif5ed  (see 
48  FR  36384,  August  10,  1983)  and  is 
currently  cited  as  43  CFR  836.5. l-2(a) 
and  8365. 1-6. 

FOR  FURTHER  INFORMATION  CONTACT:  VVes 
.Se<:kler,  Law  Enforcement  Ranger. 
Bureau  of  La.".d  Manage.Tient,  Eugene 
District  Office  P.O.  Box  10226.  E^ugene. 
Oregon  97440-2226.  Telephone  (503) 
683-6500. 

SUPPLEMENTARY  INFORMATION:  There  is 
no  .:hBngc  in  either  the  Eugene  District's 
camping  stay  li.-nil  rule  or  the  adthority 
iimdct  which  it^vas  projr.uJ.Gated  1  he 
Oil!  V  purpose  of  this  notice  is  to 
r-liininate  confusion  resulting  hoin  :ht- 
1983  te-n-imboring  <.f  the  applicable 
pa.t  of  Title  43  CFR  tritod  as  authority 
i'"'  the  camping  sf.rv  limit  rule. 

Oyt^orissue.  AugU'-f  12.  l'*94 
Jiidy  Ellen  NeL-son. 

IFR  n*.  04-20944  r::^d  *l-.'4-94   H  •i.-i  js.rJ 
aiLUMa;CO0E  431C^33-P 


rVT-0r&-04-4333-05] 

Garnet  Ghost  Town — linrted  States 
(USVQarnet  Preservation  Association 
(GPA)  Fee  Area 

agency:  Garnet  RcsoMre  u  .'■.fca,  Bureoii 
of  Liijd  Mar.aop]i!,-:.nt,  Bute  Distiict 
Office,  DOT. 

ACTX3M:  Designation  of  the  cofjperaljvely 
;o,inage<l  Garnet  (;host  Town,  located 


within  the  Garnet  Resource  Area,  as  a 
US  Fee  Area.  Authorized  by  the 
FLPMA,  LVVCFA.  and  the  R&PP  Act. 
This  action  is  necessary: 

1.  To  implement  USDl  and  BLM 
policies  of  collecting  user  fees  for 
recreational  services. 

2.  To  provide  additional  funds  for  th»- 
management  and  operation  of  Garnet 
Ghost  Town. 

3.  To  facilitate  the  implementation  of 
the  Garnet  Management  Plan. 

4.  To  assist  in  fulfiUing  commitments 
in  the  cooperative  management 
agreement  with  the  Garnet  Preser\  a'ion 
Association  (2A,  3H,  4A  &  4D). 

5.  To  improve  public  services  through 
improved  information  dispersement  by 
increasing  base  funding  and  stafRng. 

Comments  from  the  public  and  the 
Garnet  Preservation  Association  support 
this  designation.  This  designation  is 
effective  immediately  and  will  remain 
in  effect  until  rescinded  or  modified  by 
the  authorized  officer.  Under  43  CFR 
4.21,  an  appeal  may  be  filed  within  30 
days  with  the  Interior  Board  of  Appeals 
Detailed  maps  showing  the  location  of 
the  area  available  from  the  offices  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Either  of  the  following  Bureau  of  Land 
Management  offices:  District  Manager. 
Butte  DLstricl,  PO  Box  3388,  Butte, 
Montana  59701,  (406)  494-5059  or  Ar«a 
Manager,  Garnet  Resource  Area,  3255 
Fort  Missoula  Road,  Missoula,  Montana 
59801-7293,  (406)  329-3914. 

Dated;  August  17.  1994. 
fames  H.  Owings. 
District  Manager 

|FR  Doc  94-20943  Filed  8-24-94;  8:4.S.;m| 
BItLING  COOC  43ttiP-0»MH 


[CO-942-94-473CM)2] 

Colorado:  Filing  ct  Plats  of  Survey 

August  12   1094 

The  plats  of  snrvey  of  the  following 
described  land,  will  be  officially  filed  •,:, 
the  Colomdo  .State  Office,  Bureau  of 
Land  Managemer.t,  I^kewood, 
Colo.'-ado  effe.Ttivr-  10:00  aim.  A.-i-'ur  t 
12,  m94. 

The  plot  repr»=ienting  the  depentienl 
resurvry  of  the  south  half  mile  b<-tween 
sections  25  ^nd  26,  ana  portions  of  M  .S 
No.  418,  Alpine  Plact^r,  M.S.  No.  824. 
East  .Ajpinn  Pl;!<:.'r.  and  Alpine. 
Townsife  in  sections  25  and  26,  T.  1 5 
S..  R.  80  W..  Sixth  P.rincipal  Meridian, 
Color..do.  Group  No  977,  was  atcept.-d 
luly  1,1994. 

the  plat  representing  the  dependi'jjt 
rcsurvey  of  portions  of  the  north,  south 
and  e-i.s't  boundaries,  the  we.st  boundary 
and  a  portion  of  the  subdivisional  lims 
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and  the  subdivision  of  sections.  T.  27  S., 
R.  55  W..  Sixth  Principal  Meridian. 
Colorado,  Group  No.  1001,  was  accepted 
July  1, 1994. 

The  plat  representing  the  dependent 
resur\'€y  of  portions  of  the  south  and 
west  boundaries  and  subdivisional 
lines,  and  the  subdivision  of  sections 
29,  34.  and  35,  T.  27  S..  R.  56  W.,  Sixth 
Principal  Meridian,  Colorado,  Group 
No.  1001,  was  accepted  July  1. 1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

The  supplemental  plat,  creating  lot  88 
in  section  5  and  lot  179  in  section  8.  T. 
1  N..  R.  71  W..  Sixth  Principal  Meridian, 
Colorado,  was  accepted  July  20, 1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines,  the  subdivision  of  certain 
sections,  and  the  meander  lines  of  the 
right  bank  of  the  Gunnison  River. 
Fractional  T.  2  S..  R.  1  E..  Ute  Meridian, 
Colorado.  Group  No.  1069.  was  accepted 
July  20.  1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should 
be  sent  to  the  Colorado  State  OfBce. 
Bureau  of  Land  Management.  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215. 
Darryl  A.  Wibon, 

Acting  Chief,  Cadastral  Surveyor  for 
Colorado. 

(PR  Doc.  94-20850  Filed  8-24-94.  8:45  am) 

BILUNQ  CODE  431»-,»-M 


[CA-94(>-4210-10;  CAS  057456,  CAS 
059464,  CAS  059766.  CAS  064217,  CAS 
071209,  CAS  3S4.r  C.»C.'>  8049,  CACA  8037, 
CACA  7836.  CaCA  7525,  CAS  066798,  CAS 
047172] 

Proposed  Continuation  of 
Withdrawals;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture.  Forest  Ser\'ice.  has 
proposed  to  continue  withdrawals  on 
3040.10  acres  for  20  years  and  1851.27 
acres  for  50  years  within  the  Tahoe, 
Eldorado,  and  San  Bernardino  National 
Forests.  The  segregative  effect  on  these 
withdrawals  remains  unchanged. 
DATES:  Comments  should  be  received  on 
or  before  November  23,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  California  State  Director,  BLM.  2800 
Cottage  Way,  Room.E-2845, 
Sacramento,  California  95825 


FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  BLM  California  State 
Office,  916-978-4820. 

SUPPLEMENTARY  INFORMATION: 

1.  CAS  057456 

The  land  is  described  as  follows: 
Mount  Diablo  Meridian,  T.  li  N.,  R.  12  E.. 

sec.  27.  NW/tSWA;  sec  28.  EV2NE-'4SE"4. 

EV2WV2NEV,SEV4.  SE'mSE'''^. 

The  area  described  contains  110  acres  in  El 
Dorado  County. 

The  purpose  of  this  withdrawal  is  to 
protect  the  Badger  Hill  Administrative  Site. 

2.  CAS  059464 

The  land  is  descn^bed  as  follows: 

Mount  Oiablo  Meridian,  T.  16  N.,  R.  14  E.. 
sec.  2.  lots  1-4,  inclusive,  SV2NV2.  NV2SV2. 
SV2SWV4,  SWV«SEV4;  sec.  12,  lots  1-3. 
inclusive,  WVzNEV*.  EV2NWV4, 
NEV4S\VV«,  NWV4SEV4.  T.  17  N.,  R  14  E.. 
sec.  36,  SV2SEV4NEV4,  WV2NWV«,  S^/2;  T. 
16  N.,  R.  15  E.,  sec.  5,  lots  3, 4,  5.  and  8, 
SWV4NWV4NEV«,  MV'ASW'ANE'A, 
SE'ANWV*. 

The  area  described  contains  1508.79  acres 
in  Placer  County. 

The  purpose  of  this  withdrawal  is  to 
protect  the  Onion  Creek  Experimental  Forest. 

3.  CAS  059766 

Mount  Diablo  Meridian.  T.  14  N,  R.  10  E  , 
sec.  25,  lots  11  and  12. 

The  area  described  contains  19.13  acres  in 
Placer  County. 

The  pur{>ose  of  the  withdrawal  is  to  protect 
the  Foresthill  Administrative  Site. 

4.  CAS  064217 

Mount  Diablo  Meridian,  T.  13  N.,  R.  17  E.. 
sec.  9.  SWV4NEV4,  E'-^SWV4,  and  SEV4. 

The  area  described  contains  280.00  acres  in 
El  Dorado  County. 

The  purpose  of  the  withdrawal  is  to  protect 
the  D.L.  Bliss  Memorial  California  State  Park 
Recreation  Site  (under  permit  from  the  Forest 
Service  to  the  State  of  California). 

5.  CAS  071209 

Mount  Diablo  Meridian,  T.  10  N.,  R.  10  E.. 
sec.  22.  SVVV4SWV4. 

The  area  described  contains  40.00  acres  in 
El  Dorado  County. 

The  purpose  of  the  withdrawal  is  to  protect 
the  Homed  Toad  E.xperimental  Station. 

6.  CAS  3843 

Mount  Diablo  Meridian,  T.  14  N.,  R.  11  E.. 

sec.  3,  WV2  of  lot  3,  lot  4.  WVzSW'A;  sec. 

4.  EVa  lot  1,  EV2SEV4NEV4.  EVzEVzSEv*. 

WV2SEV4SEV«;  sec.  9,  N'/zNE'ANEV*;  sec. 

10.  NVVV,NWV4N'WV4.  T.  15  N.,  R.  11  E.. 

sec.  34,  SV2SWV,SVVV,.  SWV/,SEV4SVV>/4. 

The  area  descrih»ed  contains  approximately 
302.48  acres  in  Placer  County. 

The  purpose  of  the  withdrawal  is  to  protect 
the  Foresthill  Divide  Pine  Seed  Orchard 

7.  CACA  8049 

Mount  Diablo  Meridian.  T.  21  N  .  R  12  E.. 
sec.  22.  SE'^-4NE'-4NfW"4. 

The  area  described  contains  approximately 
10.00  acres  in  Sierra  County 


The  purpose  of  the  withdrawal  is  to  protect 
the  Gold  Lake  Administrative  Site. 

8.  CACA  8037 

Mount  Diablo  Meridian.  T.  20  N  .  R.  12  E  . 

sec.  26.  SWV4SVVV4,  NV2SE^'4SWV4. 

The  area  described  contains  approximately 
60.00  acres  in  Sierra  County. 

The  purpose  of  the  w  ithdrawal  is  to  protect 
the  Wild  Plum  Recreation  Area 

9.  CACA  7836 

Mount  Diablo  Meridian,  T  15  N.  R.  11  E  . 
sec.  20,  SW'ASE'a. 

The  area  described  contains  approximately 
40  00  acres  in  Placer  County 

The  purpose  of  the  withdrawal  is  to  protect 
the  Sugar  Pine  Administrative  Site  and 
Recreation  Area. 

10.  CACA  7525 

Mount  Diablo  Meridian.  T.  12  N.,  R  11  E., 
sec.  6,  lot  2. 

The  area  described  contains  approximately 
40.65  acres  in  Eldorado  County. 

The  purpose  of  the  withdrawal  is  to  protect 
the  Georgetown  Administrative  Site, 

San  Bernardino  Meridian,  T.  1  N..  R  1  W., 
sec.  6,  lots  4  to  7,  inclusive.  T.  1  N.,  R.  2 
W.,  sec.  1,  lots  1  to  6,  inclusive.  SV2NWV4. 
SWV4NEV,,  SWV«.  NfWV4SEV4.  T.  2  N.,  R 
1  W.,  sec.  30,  lots  1  to  12,  inclusive:  sec. 
31.  lots  1  to  3,  inclusive.  T.  2  N.,  R  2  W., 
sec.,  25,  S'/i;  sec.  35,  NEV4;  sec.  36. 
The  area  described  contains  approximately 

2371.41  acres  in  San  Bernardino  County. 

11.  CAS  066798 

Mount  Diablo  Meridian,  T.  19  N.,  R  9  E.,  sec. 

16,  WViVVV2NWV4NrWV,SWV«. 

The  area  described  contains  approximately 
2.5  acres  in  Sierra  County. 

The  purpose  of  the  withdrawal  is  to  protect 
the  Indian  Valley  Campground  Annex. 

Mount  Diablo  Meridian,  T.  15  N..  R  16  E.. 
sec.  26,  patented  portion  of  lot  4. 

The  area  described  contains  approximately 
26.52  acres  in  Placer  County. 

The  purpose  of  the  withdrawal  is  to  protect 
the  Kaspian  Recreation  Area. 

12.  CAS  047172 

Mount  Diablo  Meridian.  T.  19  N..  R.  9  E.,  sec. 
8,  SEV4SWV4SWV4;  sec.  17.  NEV4NWV4 
(excluding  .29  acres  previously  revoked  by 
Public  Land  Order  No.  7008  dated 
December  6, 1993),  EVzNW'^.N'W'm, 
SW'V4NWV,NWV4. 

The  area  described  contains  approximately 
79.71  acres  in  Sierra  County. 

The  purptose  of  the  withdrawal  is  to  protect 
the  Indian  Valley  Recreation  Area  and 
Administrative  Site. 

The  authorized  officer  of  the  Bureau  of 
Land  Management  will  undertake  such 
investigations  as  are  necessarv'  to  determine 
the  existing  and  potential  demand  for  the 
land  and  its  resources.  A  report  will  also  be 
prepared  for  consideration  by  the  Secretary 
of  the  Interior,  the  President,  and  the 
Congress,  who  will  determine  whether  or  not 
the  withdrawal  will  be  continued  and.  if  so, 
for  how  long.  The  final  determination  on  the 
continuation  of  the  withdrawal  will  l)e 
published  in  the  Federal  Register.  The 
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existing  withdrawals  will  continue  until  nich 
final  determination  is  made. 

Dated:  August"l5, 1994. 
Nanqr  |.  Alex, 
Chief.  Lands  Section. 
|FR  Doc.  9+-20a48  Filed  &-24-94;  8:-J5  ami 

BiLUI.G  CODE  43KM0-P 


Bureau  of  Mines 


Santa  Cruz  In  Situ  Copper  Mining 
Research  Project;  Draft  Environmental 
Assessment;  Public  Meeting 

agency:  Bureau  of  Mines,  Interior. 
ACTION:  Notice  of  availability  of  draft 
environmental  assessment  (EA) 
prepared  for  the  Santa  Cruz  In  Situ 
Copper  Mining  Research  Project  and 
notice  of  public  meeting. 


SUMMARY:  In  accordance  with  section 
102  (2)  (Oof  the  National 
Environmental  Policy  Act  (NEPA).  a 
draft  EA  has  been  prepared  for  the  Santa 
Cruz  In  Situ  Copper  Mining  Research 
Project  and  is  currently  available  for 
public  review  and  commeht.  The 
proposed  action  is  the  in  situ  mining  of 
copijer  from  a  copper  oxide  zone  using 
a  pattern  of  injection  and  recovery  test 
wells,  and  fabrication  and  operation  of 
a  pilot-scale  solvent  extraction- 
electrowinning  (SX-EW)  facility  to 
remove  dissolved  copper  from  solution. 
The  project  site  is  located 
approximately  7  miles  west  of  the  city 
of  Casa  Grande,  Arizona.  A  public 
meeting  to  receive  comments  on  the 
4rgfi  EA  is  scheduled.  Individual  copies 
of  the  draft  EA  may  be  requested 
directly  from  the  Bureau  or  viewed  at 
the  Casa  Grande  city  library. 
DATES:  The  pubUc  meeting  will  be  held 
on  September  14, 1994,  beginning  at  7 
p.m.  MST.  The  meeting  room  will  be 
open  at  6:30  p.m.  for  review  of  displays 
and  informal  discussions  with  project 
personnel.  Comments  on  the  draft  EA 
must  be  received  no  later  than 
September  26, 1994. 
ADDRESSES:  The  public;  meeting  will  be 
held  at  the  Holiday  Inn.  777  North  Pinal 
Avenue,  Casa  Grande,  AZ. 

Comments  on  the  draft  EA  should  be 
sent  to:  Daniel  J.  Millenacker,  U.S. 
Bureau  of  Mines,  Twin  Cities  Research 
Cx?nter,  5629  Minnehaha  .^ven  jti  South. 
Minneapolis,  Minnesota  55417-3099 
FOR  FURTHER  INFORMATION  CONTACT:  lor 

•  information  or  to  obtain  a  copy  of  the 
draft  EA.  contact  Daniel  J.  Miljenacker 
at  the  address  identified  above  or  bv 
phone  at  (612)  72.5-4588. 
SUPPLEMENTARY  INFORMATION:  In  situ 
topper  mining  involves  the  iniectioji  of 

a  dilute  sulfuric  acid  solution  ihrough  a 


well  or  wells  completed  into  an 
otherwise  undisturbed  ore  zone; 
selective  dissolution  of  copper  as  the 
solution  moves  through  and  contacts 
copper  oxide  mineralization  located 
along  natural  fractures;  collection  of 
copper-bearing  solution  by  recovery 
wells;  removal  of  the  dissolved  copper 
from  collected  solution  usinga 
conventional  SX-EVV  plant  located  on 
the  surface;  rejuvenation  of  solution  to 
its  original  strength;  and  solution 
njiiijection  back  into  the  ore  zone  to 
repeat  the  cycle.  The  project  well  field 
will  consist  of  one  injection  test  well  in 
the  center  of  a  square  measuring  127  ft 
to  a  side,  and  a  recovery  test  well 
hjcated  at  each  of  the  four  comers  of  thft 
square.  This  arrangement  is  referred  to 
as  a."five-spot"  well  pattern.  Injection 
of  solution  will  occiu-  at  a  rate  of  about 
10  to  50  gal/min.  The  total  area  to  be 
occupied  by  the  various  components  of 
the  project  (including  injection  and 
recovery  test  wells,  ground  water 
monitor  wells,  and  SX-EW  facility)  is  8 
1/2-acres. 

The  research  project  is  a  cooperative 
effort  of  the  Bureau  of  Mines  end  the 
Santa  Cruz  Joint  Venture  (a  joint  venture 
formed  between  ASARCO  Santa  Cruz, 
Inc.,  and  Freeport  Copper  Company). 
The  goal  of  the  research  project  is  to 
determine  the  technical,  economic,  and 
environmental  feasibility  of  in  situ 
mining  of  copper  oxide  minerals.  The 
research  plan  calls  for  in  situ  mining  to 
continue  until  sufficient  data  are 
collected  to  evaluate  the  mining 
technique.  This  time  period  is  presently 
estimated  to  require  18  months  to 
complete,  but  it  may  extend  for  up  to  4 
year*.  In  addition  to  an  environmental 
reviav/  performed  under  NEPA,  this 
project  is  subject  to  Federal.  State,  and 
local  environmental  permitting 
requirements. 

Dated:  August  13.  1994.     - 

Lewis  V.  Wade, 

Hest-arch  Director,  Twin  Cithis  Fi^tfarrh 
Center. 

IFR  rioc.  94-20858  Filnd  8-24-94;  8:45  am] 
BILLING  CODE  «1<>-M-P 


Fish  and  Wiidiife  Service 

Sport  Fishing  and  Boating  Partnership 
Council  Workshop 

AGENCY:  Fi.sh  and  Wildlife  Senire. 

Interior. 

ACTION:  Notice  of  mwiting. 

SUMMARY:  Pursuant  to  Section  10ia)(2)  of 
tho  Federal  Advisory  Committee  Act, 
this  notice  announces  a  workshop 
which  is  designed  to  resolve  growing 
roiifljcts  ov«r  protet:tod  species 


restoration.  This  workshop  is  sponsored 
by  the  Sport  Fishing  and  Boating 
Partnership  Council.  The  workshop  is 
open  to  the  publir,  pursuant  to  the 
provisions  of  the  "Government  in  the 
Sunshine  Act".  Interested  persons  may 
make  oral  statements  to  the  Council  or 
may  file  written  statements  for 
consideration. 

ADDRESSES:  Summary  minutes  of  the 
workshop  will  be  maintained  by  the 
Coordmator  for  the  Sport  Fishing  anti 
Boating  Partnership  Council  at  4401 
North  Fairfax  Drive,  Arlington,  VA 
222C3,  and  will  be  available  for  public 
inspection  during  regular  business 
hours  (7:30-4:00)  Monday  through 
Friday  within  30  days  foUovnng  the 
meeting.  Personal  copies  may  be 
purchased  for  the  cost  of  duplication. 
DATES:  The  Sport  Fishing  and  Boating 
Partnership  Coundl's  workshop  will  be 
held  on  September  20  and  21, 1994, 
beginning  each  day  at  9«0  a-m. 
PLACE:  The  meeting  will  be  held  in  the 
Wyoming  Room  of  the  Bureau  of  Land 
Management  Training  Center  in 
Phoenix,  Arizona.  The  Center  is  located 
at  9828  North  31st  Avenue. 
AGENDA:  This  will  be  the  first  workshop 
sponsored  by  the  Sport  Fishing  and 
Boating  Partnership  Cotmdl.  The 
workshop  is  designed  to  resolve 
growing  conflicts  over  protected  species 
restoration. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
For  further  information  individuals  may 
contact  the  Council  Coordinator,  Chris 
Dlugokenski,  at  703  350-2156. 

Dated:  August  15, 1994. 
lay  L.  Gerst, 
Acting  Director. 

(PR  Doc.  94-20935  Filed  8-24-94;  8:45  ani| 
BHXMQ  COOC  4310-S&-M. 


National  Park  Service 

Independence  National  Historical  Park 
General  Management  Plan/ 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service;  Interior 
ACTION:  Notice  of  Meetings. 

SUMMARY:  The  National  Parit  Service 
announces  a  televised  "Town  Meeting" 
with  Roger  Kennedy,  the  Director  of  the 
National  Park  Service  on  September  9, 
1 994  and  a  publir  meeting,  to  be  held 
at  the  Arch  Street  Meeting  House  on 
September  13*aiid  14,  1994. 
DATES:  The  televised  meeting  will  be 
broadcast  live  on  WHYY  Channel  12 
(Philadelphia/Wilmington)  on 
September  9  from  1:00  p.m.  to  3:00  p.m. 
two  public  workshops  will  be  held 
Spptember  13,  from  7K)0  p.m.  to  10:00 
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p.m.  and  on  September  14,  from  2:00 
p.m.  to  5:00  p.m. 

SUPPLEMEMTARY  WFORIiATION:  The  focus 
of  these  meetiiigs  will  be  to  inform  the 
public  as  to  the  progress  made  to  date 
on  the  development  of  alternatives  for 
the  General  Management  Plan/ 
Environmental  Impact  Statement.  At  the 
televised  "town  meeting"  the  topic  to  be 
considered  will  be  the  future  of 
Independence  Mall,  as  part  of 
Independence  National  Historic  Park 
An  800  number  will  be  available  for 
viewers  to  call  in  questions  and 
comments  to  be  addressed  on  the  air. 
The  program  will  be  rebroadcast  on  tape 
on  September  11  from  4:00  p.m.  to  6:00 
p.m. 

The  two  public  workshops  will  cover 
the -National  Park  Service's  proposed 
alternative  concepts  for  the  future  of  the 
park.  The  workshops  will  present 
alternative  concepts  that  have  been 
generated  to  date.  These  alternatives  are 
based  on  information  that  has  been 
gathered  as  part  of  the  initial  data 
gathering,  and  scoping  phases  of  the 
General  Management  Plan  effort  that 
began  in  the  fiall  of  1993. 
FOR  FURTHER  INFORMATKM  COWTACT: 
SuperintendenfMartha  B.  Aikens, 
Independence  National  Historical  Park, 
313  VVahiut  Street.  Philadelphia,  PA 
19106,  Telephone  215/597-8787. 

Dated:  August  16.  1994. 
B.I.GrifiKa. 

Fegional  Director,  Mtd-AUantic  Region. 
IFR  Doc.  94-20860  Filed  8-24-94;  8:45  am) 

BtUMG  CODE  4»10-70-« 


4385: 


General  Management  Plan;  Joshua 
Tree  National  Monument;  AvaHabiltty 
of  Draft  Environmental  Impact 
Statement 

summary:  Pursuant  to  Section  102  (2) 
(C)  of  the  National  Environmental 
Policy  Act  of  1969  (Pub.  L.  91-190  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  Drah  Environmental  Impact  Statement 
(DEIS)  assessing  the  potential  impacts  of 
the  proposed  General  Management  Plan 
for  Joshua  Tree  National  Monument , 
which  is  in  Riverside  and  San 
Bernardino  Counties,  California.  Once 
approved,  the  plan  will  guide  the 
management  of  the  monumftnl  over  the 
next  1 5  years. 

The  proposed  action.  Alternative  A, 
\yin](l  improve  visitor  contact  facilities 
and  services  at  each  of  the  three  main 
entrances,  with  a  new  visitor  center 
dpveloped  at  the  west  entrance. 
Interpretive  programs  and  wayside 
exhibits  would  be  updated  and 
expanded.  Facilities  in  existing 


developed  areas  would  be  replaced  or 
redesigned  to  improve  aesthetics, 
efficiency,  and  resource  protection. 
Campground  capacities  would  remain 
basically  unchanged,  but  campsites 
would  be  improved  through  redesign. 
Picnic  facilities  and  day  use  parking 
would  be  expanded  somewhat, 
primarily  in  alraady-distuAed  areas. 
Resource  management  programs  would 
be  increased  to  ensure  better  resource 
protection. 

Two  alternatives  are  evaluated  in  the 
DEIS.  Alternative  B—No  Action  would 
continue  current  management  strategies 
with  no  changes  in  visitor  and  park 
support  facihties  and  no  charge  in 
programs.  Alternative  C— Minimum 
Requirements  would  provide  for  the 
rehabilitation  of  deteriorated  facilities  in 
their  current  locations.  Capacities  of 
camp  areas  and  day  use  parking  areas 
would  be  imchanged,  while  the  number 
of  picnic  sites  would  be  slightly 
increased.  The  primary  visitor  center 
would  remain  at  the  Oasis  of  Mara. 

The  enviipnmental  consequences  of 
the  proposed  action  and  the  alternatives 
are  fully  documented,  and  mitigation 
provided  as  appropriate  to  minimize 
impacts.  No  significant  impacts  are 
anticipated  as  a  result  of  implementing 
the  profKJsed  action. 
SUPPLEMENTARY  iNFORMATK>N:  Written 
comments  on  the  draft  General 
Management  Plan  (GMP)  and  DEIS 
should  be  directed  to  the  Regional 
Director,  Western  Regional  Office, 
National  Park  Service,  600  Harrison  St . 
Ste.  600.  San  Francisco,  C^  94107- 
1372. 

Comments  on  the  draft  plan  must  be 
received  by  November  7,  1994. 

Two  public  open  house  sessions  will 
be  held  to  facilitate  public  review  of  the 
draft  plan  and  DEIS.  Park  Service 
officials  will  be  available  at  these 
sessions  to  explain  the  alternatives, 
ans\\-er  questions,  and  receive  public 
comments.  The  first  session  will  be  held 
September  14.  from  noon  until  8  p  m.. 
at  Copper  Mountain  College,  Hi-Desert 
C:ampus.  6162  Rotary  Way,  Joshua  Tree, 
California.  The  second  open  house  will 
bf  held  September  15,  from  noon  until 
8  p.m  ,  at  the  College  of  the  Desert. 
Regional  Business  Center,  43500 
Monterey  Ave..  Palm  Desert.  California 
The  public  is  invited  to  stop  by  any  time 
during  the  open  house  hours. 

Inquiries  on  the  draft  GMP  and  DEIS 
and  requests  for  copies  of  the  draft  plan 
should  be  directed  to  Joshua  Tree 
National  Monument,  74485  National 
Monument  Drive,  Twentynine  Palms, 
CA  92277,  or  by  telephone  at  (619)  367- 
7511.  Copies  of  the  draft  GMP  will  be 
available  for  public  inspection  at  the 
monument  and  at  area  libraries. 


Dated:  Augu.<rt  12,  1994. 
PltilWaitl, 

Acting  Begionol  Director.  Western  Rt^mn. 
IKR  Doc.  94-20862  Fjlt-tl  8-24-94;  8  45  ami 
BILLING  CODE  43t».7»-P 


Gauley  River  National  Recreation  Area 
Advisory  Committee 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces  an 
upcoming  meeting  of  the  Gauley  River 
National  Recreation  Area  Advisory 
Committee.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
MEETWQ  DATE  ANO  TIME:  September  21 . 
1994;  10:00  a.m. 

ADDRESS:  Comfort  Inn.  Summersville, 
WV  (north  of  Summersville  on  US  Rt. 
1 9.  just  south  of  intersection  with  W  V 
Rt.  41.  adjacent  to  Sbooey's  Restaurant). 
The  purpose  of  the  meeting  is  to  further 
discuss  the  draft  general  management 
plan. 

SUPPtEMENTARY  MFORMATXM:  The 
Advisory  Committee  was  established 
under  Section  206(a)  of  the  "WV 
National  Interest  Act  of  1987,'"  Public 
I.aw  100-534.  to  consult  with  the 
Secretar>'  of  the  Interior,  or  his  dpsigneo. 
■■•   •   *  on  matters  relating  to 
development  of  a  management  plan  ft>r 
the  recreation  area  and  on 
implementation  of  such  plan." 
FOR  FURTHER  rNFORMATION  CONTACT: 
Superintendent  Joe  L  Kennedy.  New 
River  Grjrge  National  River,  104  Main 
Street,  P.O.  Box  246,  Glen  Jean,  West 
Virginia  25846,  304— }b5-0508. 

D.ited;  Augast  16,  1994. 
B.J.  Griffin. 

Hegior)al  DmHJtor.  Mid-AtJantic  ht-^ion. 
IFR  Doc.  94-20861  Filed  8-24-^94:  8  4fi  Mui 
BILLING  COOe  431&-N-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investtgations  Nos.  731-TA-661-652 
(Final)] 

Color  Negative  Photographic  Paper 
and  Certain  Chemical  Components 
From  Japan  and  the  Netherlands 

AGENCY:  Un:fr-d  .States  Intematinnal 
Trade  Commission. 
ACTION:  Suspei:sion  of  invesfigalums 
and  cancellation  of  hearing. 

summary:  On  August  19,  1994.  the 
Department  of  Commerce  suspended  its 
antidumping  investigalions  on  color 
negative  photographic  paper  ((^M'P) 


43856 


Federal  Register  /  Vol.  59.  No.  164  /  Thursday.  August  25.  1994  /  Notices 


and  certain  chemical  components  from 
Japan  and  the  Netherlands.  The  basis  for 
the  suspension  is  an  agreement  by  Fuji 
Photo  Film  Co.,  Ltd.,  Konica  Corp.,  and 
Fuji  Photo  Film  B.V..  exporters  which 
account  for  substantially  all  of  the 
imports  of  these  products  from  Japan 
and  the  Netherlands,  to  revise  their 
prices  to  eliminate  completely  any 
amount  by  which  the  foreign  market 
value  of  their  merch.andise  exceeds  the 
United  States  price  of  the  subject 
merchandise.  Accordingly,  the  United 
States  International  Trade  Commission 
gives  notice  of  the  suspension  of  its 
antidumping  investigations  involving 
imports  from  Japan  and  the  Netherlands 
of  CNPP  and  certain  chemical 
components.  CNPP  is  provided  for  in 
subheadings  3703.10.30  and  3703.20.30 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  tHTS);  emulsions  are 
provided  for  in  subheadings  3707.10.00 
and  3707.90.30  of  the  HTS;  couplers 
and  coupler  dispersions  are  provided 
for  in  HTS  subheadings  3707.90.30. 
3707.90.60.  2933.19.30.  2933.90.25.  and 
2934.90.20.  The  Commission  also  gives 
notice  of  the  cancellation  of  the  hearing 
scheduled  in  connection  with  these 
investigations  for  August  23. 1994. 

EFFECTIVE  DATE:  August  19,  1994. 

FOR  FURTHER  (MFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW  ,  Washington,  DC  20436. 
Hearing-iinpairtrd  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairm.ents  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000 
Information  ctn  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 

Authority:  These  investigations  are  being 
suspended  under  authority  of  the  Tariff  Act 
of  1930.  tide  VII.  This  notice  is  published 
pursuant  to  section  207.40  of  the 
Commission's  rules  (19  CFR  207.40). 

By  order  of  the  Commission. 

Issued:  August  19, 1994. 
Donna  R.  Koehnke. 
Secretary. 

(FR  Doc  94-20934  Filed  8-24-94;  8:45  am) 
WLUNG  CODE  702e-4»-P 


Iron  Construction  Castings  From 
Canada;  Dismissal  of  Request  for 
Institution  of  A  Section  751(b)  Review 
Investigation 

AGENCY:  International  Trade 
Commission. 

action:  Dismissal  of  a  request  to 
institute  a  section  751(b)  review 
investigation  concerning  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-263 
(Final),  Iron  Construction  Castings  from 
Canada. 

summary:  On  August  8.  1994.  the 
Commission  d?*ermined.  pursuant  to 
section  75U:  ,  .^.'ihe  Tariff  Ac*  of  1930 
(the  "Act")ll9  U.S.C.  1675(b))  and 
Commission  rule  207.45  (19  CFR 
207. 45|.  that  the  subject  request  does 
not  show  changed  circumstances 
sufficient  to  warrant  institution  of  an 
investigation  to  review  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-263 
(Final),  regarding  iron  construction 
castings  from  Canada.  Iron  construction 
castings  are  provided  for  in  subheading 
7325.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
i.Tipaired  persons  can  obtain 
informatiiin  on  this  maUHr  by  contacting 
the  Cooimission's  ITDD  lemiinal  on  202- 
205-iaiO.  PiJisons  wiih  muoility 
impairments  who  will  need  special 
assistance  in  gd:;ii;:g  access  to  the 
Cotr:nii,-.sion  should  cor.tict  the  Office 
of  the  Secr;i.->ry  a!  20,i-2C5-2000. 
Inff.rniStion  can  also  be  obtained  by 
calling  the  Cfico  cf  Investigations' 
rt'mnte  bulletin  beard  system  for 
persons!  computers  at  202-205-1895 
(N.8,1), 

BACKGROUND  iNFOflVATlON:  On  March  5, 
1986,  the  Commission  issued  an 
affirmative  injury  determination  with 
respect  to  investigation  No.  731-TA- 
263  (Final),  !ron  Construction  Castings 
from  Canada,  51  F.R.  7646  (March  5, 
1986),  following  the  U.S.  Department  of 
Commerce's  final  determination  that 
imports  of  the  subject  merchandise  were 
being  sold  at  less  than  fair  value  (LTFV). 
51  FR  2412  (Jan.  16, 1986).  The 
Commission's  determination  was  based 
on  a  cumulative  assessment  of  subject 
imports  from  Canada  with  subject 
imports  from  Brazil,  the  People's 
Republic  of  China  (China),  and  India, 
which  Commerce  also  determined  were 
being  sold  at  LTFV.  51  FR  9477  (March 
19,  1986).  Commerce  issued 


antidumping  orders  covering  subject 
imports  fi^m  all  four  coimtries. 

On  May  20. 1994,  the  Commission 
received  a  petition,  filed  pursuant  to 
section  751(b)  of  the  Act.  to  review  its 
final  injury  determination  with  respect 
to  Canada  in  light  of  changed 
circumstances.  The  petition  was  filed  by 
counsel  on  behalf  of  Associated 
Foundry.  Ltd.;  Laperle  Foundry 
Division  of  Fonderies  Bibby-Ste-Croix; 
Fonderies  Bibby-Ste-Croix,  Inc.;  and 
Titan  Foundry,  Ltd. — producers  of  the 
subject  products  in  Canada.  The  alleged 
changed  circumstances  include:  (1)  an 
exclusion  of  foreign  producers  from  an 
estimated  60-75  percent  of  the  U.S. 
market  due  to  a  1991  extension  o''  Buy 
America  provisions  to  iron  products 
used  in  highway  construction;  (2)  an 
exclusion  of  foreign  producers  from  an 
additional  2  percent  of  the  market  due 
to  a  1992  extension  of  Buy  America 
provisions  to  iron  products  used  in 
airport  and  airway  construction;  and  (3) 
an  effective  exclusion  of  foreign 
producers  from  an  estimated  12  percent 
of  the  market  for  heavy  iron  castings 
due  to  Customs'  1986  enforcement  of  a 
1984  statutory  requirement  governing 
the  marking  of  manhole  covers  with 
regard  to  country  of  origin. 

Pursuant  to  section  207.45(b)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.45(b)(2)),  the 
Commission  published  a  notice  in  the 
Federal  Register  requesting  comments 
as  to  whether  the  alleged  changed 
circumstances  warranted  the  institution 
of  a  re\'iew  investigation.  59  FR  29619 
(June  8,  1994).  Because  the  alleged 
changed  circumstances  related  to  the 
US  mairket  and  were  not  unique  to 
Canadian  imports,  the  Commission  also 
sought  comment  on  whether  it  should 
self-initiate  a  review  regarding  imports 
of  iron  construction  castings  from 
Brazil,  India,  and  China.  Comments 
were  received  both  in  opposition  to  and 
in  favor  of  the  petition.  Summarizing 
the  impact  of  the  alleged  changed 
circumstances  in  a  supplemental 
comment  to  their  petition,  the 
petitioners  estimated  that  only  18-38 
percent  of  the  total  U.S.  castings  market 
is  open  to  Canadian  (and  presumably 
other)  import  competition.  Petitioners' 
Comments  at  8.  The  petitioners 
maintain  that  with  such  a  substantial 
portion  of  the  United  States  market 
"closed"  to  Canadian  producers, 
domestic  producers  are  effiectively 
protected  bom  injury  and  would 
continue  to  be  protected  if  the  order  for 
Canada  were  to  be  revoked.  Id.  at  9^10. 
Counsel  on  behalf  of  the  Castings  Panel 
of  the  Engineering  Export  Promotion 
Council  of  India  and  the  exporters  of 
castings  from  India  urge  the 
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Cominission  to  review  not  only  its 
detenninafion  with  resj^ecl  to  Canada 
but  also  its  determinalion  with  resp«?t,1 
to  Lndia;  however,  they  offri  co 
arguiiient!,  for  <Jian{;ed  circumstdncf:* 
other  than  those  of  the  petitioners 
Indian  Parties'  Comments  at  2-3. 

In  opposition  to  the  petition, 
comments  were  filed  by  counsel  on 
behalf  of  the  U.S.  producers  of  th e 
subject  merchandise.  The  U.S. 
producers  take  issue  with  the 
petitioners  regarding  (1)  the  size  of  tho 
market  affected  by  tiiese  two  Buy 
America  provisions,  claiming  thai  thprr- 
is  no  evidence  of  widespread 
implemen'ationof  these  provision.s  at 
either  the  State  or  local  level  and  lliat 
the  share  of  the  market  so  affected  is  on 
the  order  of  1 7  percent,  rather  than  62- 
82  percent;  and  (2]  the  enforcement  of 
countrv-of-origin  marking  requirements, 
claim;;  ^  that  these  were  being  fully 
enf(jn;«  li  at  least  one  year  prior  to  1936, 
the  year  Commerce's  antidumping-duty 
order  went  into  effect.  U.S.  Parties' 
Comments  at  9-13.  The  domestic 
producers  argue  that  section  751(b)  and 
applicable  C^mmi;>sion  precedent 
preclude  a  review  because  the  (;hange<l 
circumstances  alleged  by  the  Canadian 
producers  are  premised  on  inaci:urate  or 
incoiripi-.'le  factual  as.'^jrtions, 
exaggerated  estimates  of  th^e  effr-cf  of 
Bay  America  Jestrictions,  and 
sppculsLion  regarding  .^uture  action  by 
Stafos  and  municipalities.  Id.  at  18-21. 

Aftur  consideration  of  the  rtquest  and 
the  comments  subraittud  in  r«spon.so  t.j 
the  Comini-sion's  Federal  Register 
notice,  the  Commission  d-tpn:iiijc£  that 
the  information  of  record  does  rot  show 
changed  circumstances  sufficient  to 
vvarraii!  institution  of  an  invt^isiigafion  to 
review  the  Commissions  affirma'.i  ve 
d^-termination  in  Iron  Ckinstrjc^ioii 
Castings  from  Canada.  In  v.  No.  731- 
TA-263  (Final),  USITC  Pub.  181 1  (Feb. 
1'j86)  or  its  determination  in  Iran 
Construction  Ca.-.tjngc  from  BrazH, 
India,  ani  the  People's  nrpoilic  of 
China.  \nv.  Nos.  7Q1-TA-249;  7;il-TA- 
202.  264-26.5  (Final).  USITC  Pub.  1.S33 
(Apri!  198fi). 

DECISION  OF  THE  COMKIS&O.N:  S;x.l:oil 
7.'Jl{b)(l)  of  the  Act  graiils  to  th.- 
Cmimission  the  authority  to  con  Ju'.:t  an 
ir.'.esi:;jation  to  determine  whether  :a 
revoke  or  modify  an  outstanding 
antidumping  order.  The  C^inmi'  sion  is 
r.-qiiired  to  conduct  a  review  of  a  prior 
affirmative  injury  determination 
whenever  it  receives  a  request  for  .such 
a  review  that  shows  "changed 
circumstances  sufficient  to  warrant  a 
review."  Cojigress,  however,  set  forth 
"very  strict  controls"  on  the  exercise  of 
that  authority,  demonstrating  that  it  did 


not  want  prior  Commission  injury 
determinations  "to  remain  in  a  state  of 
fiux.'  Roy:i]  B>jsiness  Machines.  Inc.  v. 
I'nitrd  States,  .5(J7  F.  Supp.  1007.  1014 
n   Ifl  (Ct.  Infl  Trade  1980).  affd,  r,69 
F.2d  692  (CCPA  1982).  The  statutory 
requirements  for  instituting  Scfjtiun  751 
rnvipws  clearly  demonstrate  the  inteni 
of  Congress  that  the  "underlving  finding 
of  injury- ...  is  entitled  to  deference 
and  should  not  be  disturbed  lightly." 
Aveita  AB  v.  United  States,  689  F.' 
Supp.  1173.  1180  (O.  Infl  Trade  1988) 
[Avei,to  D.see  also  Matsushita  E/t>c. 
Indus.  Co..  Ltd.  v.  United  States,  750 
F.2d  927,  932  (Fed.  Cir.  1984).  In  order 
for  a  review  investigation  to  be 
instituted,  the  information  available  to 
the  Conmiission.  after  notice  and 
corr,m»=nt  from  all  interested  parties, 
must  be  sufficient  to  persuade  tht? 
Commission:  (1)  That  ther«>  have  been 
significant  changed  circumstances  from 
those  in  existence  at  the  time  of  the 
original  investigation.  (2)  that  those 
changed  circumstances  are  not  the 
natural  and  direct  resuh  of  the 
imposition  of  the  antidumping  or 
countervailing  duty  order,  and  (T)  that 
the  changed  cin;um3tances  indicate  that 
the  domestic  industry  would  not  be 
nialrrially  injured  should  tjie  order  !>» 
revoked  thereby  warranting  a  full 
investipotion.  See  A.  Hirsh,  ire.  v. 
Vi:ti-d  Stntos,  737  F.  Supp.  1186  (CIT 
1990i(/f;.-s/j  //}:  Avt'.sia  .45  v.  United 
Stcics.  724  F.  Supp.  974  (CJT  n;i^), 
affd 9^-i  F.2d  232  (Fed.  Cir.  ■•990).  r.r.-l. 
dsni.'d,  ins.  Ct.  loOa  (iWl){.4vesra 
If).  Ohtc  instituted,  the  petitioner  must 
persuade  the  Commission,  afioi  a  full 
iiivei,!,j;,i;;im  and  hearir-j.  that  tnn 
domestic  ir.dustry  v.ould  nt.t  l>e  hijL-i.-d 
or  thit-aten-jd  with  injury  if  the  orii^r 
were  revok.^i.  See  Ci'Jztin  Watch  Co.  v. 
Unitid  State-i.  733  F.  S.ipp.  ^.83  {(.AT 

The  (  JT  has  observed  th.it  "Conj^russ 
<:!n>ful)y  limited  the  availabiiily  of 
§  lP-7S{b)  investigaticns"'and  tiiat  "the 
pany  seeking  review  bpirs  the  iiuiiol 
burden  of  showiug  the  exislcn:.^  ol 
thangiid  circumstances  su.fiiciont  to 
w:irr;int  a  review.'  Avesta  I,  ORG  F. 
Surp.  at  lirtO,  ll'.-l;  Av<'sfoi7,  7.i4  F. 
Su\.p.  at  978;  A.  Hirsh.  Inc.  v.  United 
States.  729  F.  Supp.  1360  (Ct.  ln\\  Trade 
1990;  f:Ur<h  I),  affd  foUowinp.  rerr.cnd. 
737  F.  S.:pp.  lliiB  (Ct.  Infl  Trade  199'D) 
IHirsh  llj  This  b:irJen  is  placed  upca 
the  party  seeking  review  because  the 
rpvir!w  investigation  does  not  b.'sm  v.ith 
a  df  an  slate  as  though  it  were  an 
orig! iial  investigation.  Mjtsushito.  7.'0 
F.2d  at  932.  Although  a  petition  for 
institution  of  a  review  need  not  "prove" 
that  changed  circumstances  exist  such 
that  injury  would  not  recur  up-m 


revocation,  it  must  n^vprthtdess  contain 
credible  pvidrr.cp.  which,  if 
uncontrovpTled  by  other  eviiiprnv. 
would  persuade  the  C-mmission  thnt  a 
full  review  is  warrantf-d  Awr.ta  /.  639 
F.  Surp.  at  n SI. 

In  dptennin:i:g  wh(;thpr  a  fuil  r-vi.-w 
is  warranted,  th-j  Commission  is 
permitted  to  weigh  the  evident  e 
fjresont'd  to  it.  The  Oommission 
annlyze*  the  sj>edfjc  far.ls  allegH  in  Ihf 
petition  a-^d  fuijy  evalup.tes  all  the 
evidence  submitted  in  support  of,  and 
in  opposition  to,  the  petition.  Full 
reviews  will  not  be  inistituted  bas»xl 
upon  mere  allegations  in  a  petition, 
allegations  that  are  clearly  contradicted 
by  evidence  submitted  by  others  in 
response  to  the  Co.mmission's  not"ce,  or 
allegations  that  are  contradicted  or 
imdermined  by  a  f)etitioner's  own  data 
Thus,  the  Commi?sion  decides  whether 
to  initiate  a  review,  not  based  solely  on 
the  allegations  contained  in  a  petition, 
but  also  upon  a  critical  evaluation  of  the 
entire  record.  Avpsto  /.  689  F  Supp  al 
1181. 

In  this  cast?,  the  request  alleged  three 
changed  circumstancfs  warranting 
review:  (1)  Chanrn^s  in  enfoirsmenl  of 
countr,'  of  origin  markmq  re*^uiremt^nrs 
for  manhole  covers;  (2)  the  e>trrsion  of 
Huy  America  res'nilicns  to 
p.-Tx:urrrrienl  of  imn  construction 
castings  in  airp-.'l  aji«.t7U;.-f)on;  :inf!  (?) 
the  extension  of  B  ;y  America 
restrictions  to  proccmm^n!  of  iron 
construction  castings  in  all  highxyay 
construftion  that  receives  fedenl 
r;nir.r;!ng.  The  infnrm=)t:.-n  avdihihle  on 
tiie  re<^ord  d<3es  not  persuado  us  that  i 
full  investi^.-ition  is  v.irranted  for  inv  d 
\ho  three  ali'^atinjie. 

1  tie  changes  ;n  ?  n  jntry  of  origin 
i.-j.'jritni^]  rf'|uirvmf  nts  for  n!ar>.ii!e 
covers  5i.-ninc.i.3t!y  pnViate  tho 
Commission's  oni^ir?!  dctcrminotini. 
Th-  sto'tutory  chtm^p  ociur.-ed  in  ri84, 
and  there  is  d.f  urncnt-^d  pvid(n->r  of  :•.- 
r:)fonf:ir>>':u  by  C.i.i.i.ms  pri-.r  to  1M.>',6 
Re;  Ausp  these  ■  ;r:uirvn;pats  were  in 
eift'tt  prior  to  the  Con.mission's  injurv 
dotcrmination,  they  a^e  not  ".-hanged" 
circu/n.^trincp.s.  i:  p  two  separate 
extin.:;oj-.'?  of  Puv  An, erica  restriction's, 
how.iver,  fxx.srrf  vl  .sf,  r  the 
Cc.uuiissicn'sdi  termin^.tion  and  do 
constitute  "changed  circumsl.inci's"  ihr«i 
are  act  Iht?  nat-ir.i!  and  direct 


c  or, 


;uence  of 'he  i?i;;c.<i" 


;cn  nf  iLh 
uT.t-'T.  With  rf«|K-ct  to  the  extension  i)f 
Cuy  America  nsttictjons  to  airport 
c^'ii'trictioi:,  the  C^.'.t:d\p.n  indu--try 
rt  hnits  that  the  chcngp  only  afff.-.ls  2 
p.ir.cni  of  total  U.S.  ccr«^'jrrpt;on.  !n 
th'?  context  of  this  market  and  the 
relative  shares  of  the  market  reflocti-.l  in 
the  original  record,  such  a  mnrgina! 
impart  alone  is  not  a  changed 
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circumstance  sufficient  to  warrant 
review. 

The  third  "changed  circumstance" 
concerns  a  1991  amendment  to  the  Buy 
America  provisions  (Section  165(a))  of 
the  Surface  Transportation  Assistance 
Act  of  1982.  Section  1048  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  extended  those 
Buy  America  restrictions  to  iron. 
Amended  section  165(a]  reads  as 
follows: 

Notwithstanding  any  other  provision  of 
law,  the  Secretary  of  Transportation  shall  not 
obligate  any  funds  authorized  to  be 
appropriated  by  the  Act  •  •  *  unless  steel. 
iron,  cement,  and  manufactured  products 
used  in  such  project  are  produced  in  the 
United  States. 

23  U.S.C.  101  note  (emphasis  added). 
The  Canadian  producers  insist  that  this 
amendment  has  efl^ectively  precluded 
them  from  competing  with  the  domestic 
industry  in  60-75  percent  of  the  U.S. 
market. 

In  this  case,  because  "the  vast  bulk  of 
construction  castings  are  ultimately 
purchased  and  used  by  utilities, 
municipalities,  and  other  such  entities 
for  civil  construction  purposes," 
government  contracts  comprise  a 
substantial  portion  of  total  sales.  Iron 
Construction  Castings  from  Canada, 
USITC  Pub.  1811  at  A-9.  It  is  not  at  all 
clear,  however,  what  percentage  of  the 
total  market  is  covered  by  Buy  America 
restrictions  and  how  the  extension  of 
Buy  America  restrictions  has  affected 
the  U.S.  market  generally,  or  any 
segment  of  the  market  in  particular. 

The  only  available  objective  evidence 
of  the  impact  of  the  Buy  America 
restrictions  on  U.S.  sales  of  Canadian 
castings — import  trends — suggests  that 
the  restrictions  have  not  had  a 
significant  impact  on  such  sales.  If  the 
extension  of  Buy  America  restrictions 
had  a  significant  impact  on  the  ability 
of  Canadian  producers  to  compete  in  the 
U.S.  market,  tlien  one  would  expect  to 
see  a  decline  in  imports  from  Canada, 
and  from  all  other  sources  as  well, 
shortly  after  the  extensions  took  effect. 
Data  supplied  by  the  Canadian 
producers  regarding  import  trends, 
however,  indicate  that,  after  the 
extension  of  the  Buy  America 
restrictions,  imports  did  not  decline 
significantly.  In  1986.  when  the  order 
was  first  imposed,  imports  of  iron 
construction  castings  from  Canada 
reached  21,377  short  tons.  While 
imports  declined  subsequently,  the 
significant  decline  in  imports  predates 
the  extension  of  Buy  America 
restrictions  in  1991.  Imports  declined 
from  18.312  short  tons  in  1989  to  11.996 
short  tons  in  1990.  In  1991.  such 
imports  declined  slightly  to  10.233  short 


tons.  Although  imports  dropped  further 
to  8,312  short  tons  in  1992.  data 
available  for  the  first  three  quarters  of 
1993  indicate  that  imports  from  Canada 
already  exceeded  1992  full-year  levels 
and  were  likely  to  exceed  12.000  short 
tons  by  the  end  of  the  year.  See  Petition 
at  Appendix  22.  Declines  in  imports 
followed  by  larger  increases  in  recent 
periods  do  not  support  the  claim  that 
the  1991  amendments  have  significantly 
affected  the  ability  of  Canadian 
producers  to  compete  in  the  U.S. 
market. 

To  support  their  assertion  of  the  size 
of  the  Ykxy  America  market,  the 
Canadian  producers  submitted  only  a 
conclusory  and  unsubstantiated 
declaration  by^a  member  of  the 
Canadian  Foundry  Association.  No 
methodology  was  identified  and  no 
source  was  cited  for  the  estimates. 
Further,  the  Canadian  producers 
acknowledge  diat  their  estimates  are 
based  on  favorable  assumptions 
regarding  future  actions  by  state  and 
local  authorities  in  extending  their  own 
Buy  America  restrictions  to  cover  iron 
construction  castings.  They  argue  that 
such  actions,  while  not  mandatory,  "are 
reasonable  to  expect."  We  find 
persuasive  the  domestic  producers' 
objection  that  such  expectations  of 
future  state  and  local  administrative 
actions  do  not  constitute  changed 
circumstances.  See  Avesta  I.  689  F. 
Supp.  at  1185  ("A  future  intention  does 
not  show  changed  circumstances  in  the 
present."). 

Moreover,  the  Canadian  producers 
did  not  provide  any  evidence  regarding 
their  shipments  to  particular  U.S. 
market  segments  and  the  effect  of  the 
extension  of  Buy  America  restrictions,  if 
any.  on  shipments  to  each  of  those 
market  segments.  In  sum,  we  believe 
that  the  Canadian  estimates  of  the  Buy 
America  majket  are  overstated. 

Although  Buy  America  restrictions 
have  been  expanded  as  the  result  of 
federal  legislation,  it  is  not  clear  how 
broad  they  are  and  how  much  of  the 
iron  construction  casting  market  is  now 
affected  by  them.  Although  the 
Canadian  producers  have  arguably 
raised  an  issue  of  fact  that  nay  have 
merit,  if  true,  they  have  not  provided 
sufficicr-t  evidence  to  persuade  us  that 
the  petition  shows  changed 
circumstances  warranting  review.  While 
tlie  petitioner  need  not  prove  us  case  at 
the  institution  stage,  the  petition,  as 
filed,  must  contain  more  than  the 
conclusory  allegations  submitted  in  this 
case.  Because  neither  probative 
supporting  evidence,  an  explanation  of 
methodology,  nor  any  concrete 
indication  of  the  significance  of  the 
extension  of  Buy  America  restrictions 


has  been  provided,  there  is  insufficient 
evidence  to  warrant  a  full  investigation. 
Absent  such  evidence,  we  determine 
that  it  is  inappropriate  to  institute  a 
review.  Accordingly,  the  request  for  a 
review  is  denied.  Finally,  in  the  absence 
of  a  review  of  the  Canadian  order,  a  self- 
initiated  review  of  the  order  covering 
iron  construction  castings  from  Brazil. 
India,  and  China  is  inappropriate. 

By  order  of  the  Commission. 

Issued:  August  17,  1994. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  94-20931  Filed  S-24-94;  8:45  am) 

BILLING  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  The  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  E.I.  Du  Pont  de 
Nemours  and  Company,  Inc.,  Civil 
Action  No.  1:93CV519.  was  lodged  on 
August  15. 1994  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Texas,  Beaumont  Division. 

On  October  15,  1993.  the  United 
States  filed  a  Complaint  pursuant  to 
Section  309  of  the  Clean  Water  Act,  33 
U.S.C.  1319.  against  E.I.  Du  Pont  de 
Nemours  and  Company.  Inc.,  for 
effluent  limit  and  monitoring  and 
repo.rting  violations  of  its  National 
Pollutant  Discharge  in  violation  of 
Section  301(a)  of  the  Clean  Water  Act. 
33  U.S.C.  1311(a)  at  the  Defendant's    " 
Sabine  River  Works  Facility  in  Orange. 
Texas.  Subsequently,  the  United  States 
and  E.I.  Du  Pont  de  Nemours  and 
Company.  Inc..  reached  a  settlement 
which  resolves  the  issues  set  forth  in  the 
Complaint.  The  settlement  includes  the 
payment  of  5514,430  in  civil  penahies 
and  implementation  of  a  $3.2  million 
Supplemental  Environmental  Project  by 
p].I.  t)u  Pont  de  Nemours  and  Company. 
Inc..  and  is  embodied  in  a  Consent 
Decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v.  E.L  Du 
Pont  de  Nemours  and  Company,  Inc., 
DOJ  Ref.  No.  90-5-1-1-3266. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
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States  Attorney,  U.S.  Courthouse.  Room 
3900.  333  West  Fourth  Street,  Tulsa. 
Oklahoma  74103;  the  Region  VI  Office 
of  the  Environmental  Protection 
Agency,  1445  Ross  Avenue.  Dallas. 
Texas  75202;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  2005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$6.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  94-20855  Filed  8-24-94:  845  am] 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Resource 
Conservation  and  Recovery  Act  of 
1976 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Gulf  States  Steel,  Inc., 
Civil  Action  No.  CV  94-AR-1972-M 
was  lodged  on  August  12, 1994,  with 
the  United  States  District  Court  for  the 
Northern  District  of  Alabama.  Gulf 
States  Steel,  Inc.  (Gulf  States)  owns  and 
operates  an  integrated  steel  mill  located 
in  Gadsden,  Alabama.  This  action  for 
civil  penalties  and  injunctive  relief 
under  Section  3008(a)  and  (g)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  42  U.S.C.  6928(a)  and  (g), 
was  filed  against  Gulf  States  on  August 
12, 1994.  The  complaint  alleged 
violations  of  RCRA  Sections  3004  and 
,3005,  42  U.S.C.  6924  and  6925,  and 
violations  of  regulations  promulgated  bv 
EPA  at  40  CFR  part  265  pursuant  to 
Sections  2002  and  3004  of  RCRA.  42 
U.S.C.  6912  and  6924.  The  company  has 
agreed  to  a  settlement  of  $1.1  million  in 
this  action.  Of  that  amoimt,  $800,000 
will  be  initially  paid  as  a  civil  penalty. 
The  remaining  $300,000  will  be  used  by 
Gulf  States,  subject  to  EPA  approval,  to 
imdertake  pollution  abatement  projects. 
In  addition.  Gulf  States  has  agreed  to 
develop  a  site  specific  groundwater 
monitoring  plan  for  its  wastewater  ditch 
system  at  the  facility;  it  has  agreed  to 
develop  closure  and  post-closure  plans 
for  the  entire  wastewater  ditch  system; 
it  has  agreed  to  maintain  two  bonds  in 
the  amount  of  $1.1  million  for  financial 
assurance  for  the  wastewater  ditch 


system;  and  it  has  agreed  to  perform 
corrective  action  at  the  facility  pursuant 
to  Section  3008(h)  of  RCRA,  42  U.S.C. 
6928(h). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environmental  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Gulf 
States  Steel.  Inc.  DOJ  Ref.  #90-7-1-725. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  Urrited 
States  Attorney,  Northern  District  of 
Alabama,  Room  200,  Robert  S.  Vance 
Federal  Building,  1800  Fifth  Avenue, 
North  Birmingham,  Alabama;  Office  of 
the  U.S.  Environmental  Protection 
Agency,  Region  IV,  345  Courtland 
Street,  N.E.,  Atlanta,  Georgia  30365;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  Washington,  D.C.  20005, 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G.  Street,  N.W.,  4th 
floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $11.50  (24  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-20853  Filed  8-24-94.  845  am) 
BILUNG  CODE  441(M>1-M 


Antitrust  Division 

United  States  v.  S.C.  Johnson  A  Son, 
Inc.  and  Bayer  A.G.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois  at  Rockford  in  United  States 
V.  S.C.  Johnson  &  Son,  Inc.  and  Haver 
A.G.,  Civil  No.  94  C  50249,  as  to  both 
defendants. 

The  Complaint  alleges  that  the 
defendants  violated  Section  1  of  the 
Sherman  Act  by  entering  into  an 
agreement  by  which  Bayer  licensed  S.C. 
Johnson  to  use  Cyfluthrin  in  household 
insecticides  in  the  United  States, 
refrained  from  licensing  other  firms  to 
use  Cyfluthrin,  and  ended  its  ov^rn  plans 


to  compete  with  S.C.  Johnson  in  the  sale 
of  household  insecticides  in  the  United 
States.  S.C.  Johnson  is  the  country's 
largest  maker  of  household  insecticides 
wiUi  total  sales  between  45-60%  of  the 
market. 

The  proposed  Final  Judgment  enjoins 
defendants  from  entering  into  any 
agreement  to  allocate  markets  for  the 
sale  of  household  insecticides,  and  it 
requires  them  to  license  others,  on 
reasonable  terms,  to  use  or  sell 
Cyfluthrin.  The  judgment  also  enjoins 
defendants  from  entering  into  any 
exclusive  license  for  any  active 
ingredient,  if  the  license  agreement  has 
been  disapproved  by  the  United  States, 
and  it  requires  S.C.  Johnson  to  provide 
the  government  prior  notice  of  any  such 
exclusive  ficense  with  any  person  other 
than  Bayer. 

Household  insecticides  are  chemical 
products  sold  in  a  wide  variety  of  forms 
(e.g.  aerosols,  bait  traps)  for  use  by 
consumers  to  kill  ants,  roaches,  and 
other  insects  that  infest  dwellings. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Gail  Kursh,  Chief 
Professions  and  Intellect  .al  Property 
Section,  Room  9903,  U.S  Department  of 
Justice,  Antitrust  Division,  555  4th 
Street,  N.W.,  Washington,  D.C.  20001 
((telephone:  202)  307-5799)]. 
Joseph  H.  Widmar, 
Deputy  Assistant  Attorney  General, 
Antitrust  Division. 

United  Stales  of  America,  Plaintiff,  v  S  C 
Johnson  &  Son.  Inc.  and  Bayer  A.G., 
Defendants.  Civil  No.  94C50249. 

Complaint 

The  United  States  of  America,  acting 
under  the  direction  of  the  Attorney 
General  of  the  United  States,  brings  this 
civil  action  to  obtain  equitable  and  other 
relief  against  the  defendants  named 
herein,  and  complains  and  alleges  as 
follows: 

I 

Jurisdiction,  Venue,  And  Defendants 

1.  This  complaint  is  filed  under 
Section  4  of  the  Sherman  Act,  15  L'.SC. 
4,  in  order  to  prevent  and  restrain 
violations,  as  hereinafter  alleged,  by 
defendants  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  1. 

2.  Bayer  A.G.  ("Bayer"),  a  German 
corporation  wrilh  its  principal  place  of 
business  at  5090  Leverkusen-Bayerwerk. 
Germany,  is  made  a  defendant.  Bayer 
wholly  owns  and  closely  controls  Miles, 
Inc.,  an  Indiana  corporation  that 
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maintains  an  established  place  of 
business  at  9601  West  Higgins  Road, 
Rosemont,  Illinois,  in  the  Northern 
District  of  Illinois.  Bayer,  through  its 
subsidiary.  Miles,  Inc.,  is  foimd  and 
transacts  business  in  the  Northern 
District  of  Illinois.  Venue  as  to  Bayer  is 
proper  imder  15  U.S.C.  22  and  28  U.S.C. 
1391  (c). 

3.  S.C.  Johnson  &  Son,  Inc. 
("Johnson"),  a  Wisconsin  corporation 
with  its  principal  place  of  business  at 
1525  Howe  Street,  Racine,  Wisconsin,  is 
made  a  defendant.  Johnson  is  found  and 
transacts  business  in  the  Northern 
District  of  Illinois.  Venue  as  to  Johnson 
is  proper  under  15  U.S.C.  22  and  28 
U.S.C.  1391  (c). 

n 

Trade  And  Commerce 

4.  Defendant  Bayer  and  its 
subsidiaries  receive  large  amounts  of 
money  in  the  form  of  payments  from 
manufacturers  for  the  sale  of  active 
ingredients  for  use  in  household 
insecticides  in  the  United  States,  and 
defendant  Johnson  and  its  subsidiaries 
receive  large  amounts  of  money  from 
the  sale  of  household  insecticides  to 
retailers  and  consumers  throughout  the 
United  States.  Defendants'  business 
activities  and  operations,  as  hereinafter 
described,  involve  or  affect  the 
interstate  and  international  flow  of 
funds  and  are  within  the  flow  of,  and 
have  a  substantial  effect  upon,  interstate 
and  foreign  commerce. 

Ill 

Background 

5.  Household  insecticides  are 
chemical  products  that  are  sold  in  a 
wide  variety  of  forms  (e.g.,  aerosols, 
baits,  powders,  and  traps)  for  use  by 
consumers  to  trap  or  kill  ants,  roaches, 
crickets,  and  other  undesirable  insects 
that  invade  and  infest  houses, 
apartments  and  other  dwellings. 
Because  of  their  low  cost,  superior 
efficaey,  and  ease  of  use,  there  are  no 
good  substitutes  for  household 
insecticides,  and  thus  they  constitute  a 
relevant  product  market. 

6.  The  relevant  geographic  market  for 
the  sale  of  household  insecticides  is  the 
United  States.  Annual  retail  sales  of 
household  insecticides  in  the  United 
States  exceeded  $450  million  in  1993. 

7.  The  United  States  market  for 
household  insecticides  is  highly 
concentrated.  Johnson  is  the  largest 
manufacturer  of  household  insecticides 
in  tbe  United  States,  with  total  sales 
between  45-60%  of  the  market. 
Johnson's  two  next-largest  competitors 
in  the  sale  of  household  insecticides 
each  have  sales  of  no  more  than  12%  of 


the  maritet.  and  the  shares  of  Johnson's 
three  other  major  competitors  range 
from  6  to  10%  of  the  market. 

8.  Successful  new  entry  into  or 
expansion  within  the  United  States 
market  for  household  insecticides  is 
difficult.  To  be  successful,  a  new  entrant 
must  demonstrate  that  its  household 
insecticide  has  superior  safety  and 
efficacy,  attributes  that  are  solely 
dependent  upon  the  active  ingredient 
chosen  for  use  in  the  product.  Active 
ingredients  must  comply  with  State  and 
federal  govenunent  regulations  for 
safety  and  efficacy  prior  to  sale  in  the 
United  States.  Compliance  with  such 
laws  and  regulations  is  an  expensive 
and  time-consuming  process  that  often 
takes  more  than  three  years  and  costs 
over  $10  million  to  complete. 

9.  Bayer  is  one  of  a  small  number  of 
firms  in  the  world  that  engage  in 
research  and  development  of  active 
ingredients  fur  household  insecticides. 
Bayer  has  numerous  patents  in 
countries  around  the  world,  including 
United  States  patents,  on  such  active 
ingredients.  Bayer  makes  and  sells,  or 
licenses  others  to  make  and  sell,  such 
active  ingredients  in  various  countries, 
including  the  United  States. 

10.  Bayer,  which  makes  and  sells 
household  insecticides  in  many 
countries  outside  the  United  States,  is 
one  of  the  few  significant  potential 
entrants  into  the  United  States 
household  insecticides  market.  Bayer 
earlier  had  plaimed  and  made 
preparations  to  enter  the  United  States 
household  insecticides  market  with  a 
new  product,  called  Laser.  Laser's  chief 
active  ingredient  was  Cyfiuthrin, 
developed  and  patented  by  Bayer  and 
widely  considered  to  be  superior  to 
other  active  ingredients  because  of  its 
long-lasting  killing  power.  Through 
Laser,  Bayer  could  have  become  one  of 
Johnson's  major  competitors  in  the 
household  insecticides  market  in  the 
United  States. 

,v        I- 

Violation  Alleged 

11.  Be^nning  at  least  as  early  as 
March  1968  and  continuing  to  the 
present,  Johnson  and  Bayer  entered  into 
an  agreement  to  unreasonably  restrain 
trade  and  commerce  and  lessen 
competition  in  the  manufacture  and  sals 
of  household  insecticides  in  the  United 
States  in  violation  of  Section  1  of  the 
Sherman  Act.  15  U.S.C.  1. 

12.  For  the  piu-pose  of  forming  and 
effectuating  this  agreement,  defendants 
did  the  following  things,  among  others: 

(a)  Bayer  licensed  Johnson  to  use 
Clyfiuthrin  in  household  insecticides  in 
the  United  States,  and  granted  Johnson 


a  right  of  first  refusal  for  exclusive  rights 
for  the  United  States  on  future  active 
ingredients  developed  by  Bayer  for 
household  insecticides; 

(b)  Bayer  re&ained  from  licensing 
Johnson's  competitors  to  use  or  sell 
Cyfiuthrin;  and 

(c)  Bayer  ended  its  plans  to  market 
Laser  and  compete  with  Johnson  yi  the 
United  States  household  insecticides 
market. 


Competitve  Effects 

13.  Defendants  agreement  and 
activities  have  had  the  following  direct, 
substantial,  and  reasonably  foreseeable 
effects,  among  others: 

(a)  Incentives  for  Bayer  to  compete 
with  Johnson  in  the  manufacture  and 
sale  of  household  insecticides  in  the 
United  States  have  been  substantially 
reduced;  and 

(b)  Competition  generally  in  the 
market  for  the  sale  of  household 
insecticides  in  the  United  States  has 
been  unnecessarily  and  unreasonably 
restrained. 

VI 

Prayer  For  Relief 

Wherefore,  plaintiff  prays: 

1.  That  Johnson  and  Bayer  be 
enjoined  and  restrained  from  entering 
into  any  agreement  or  imderstanding  the 
purpose  or  effect  of  which  is  to  allocate 
or  divide  territories  or  markets  for  tlie 
sale  of  household  insecticides; 

2.  That  Johnson  and  Bayer  be 
enjoined  from  entering  into  any 
exclusive  license  for  an  active' 
ingredient  patented  by  Bayer  without 
plaintiffs  prior  approval; 

3.  That  Johnson  and  Bayer  be 
enjoined  from  entering  into  or  carrying 
out  an  exclusive  license  to  make,  use  or 
sell  Cyfiuthrin  in  the  United  States 
without  plaintiff  s  prior  approval; 

4.  That  Johnson  be  enjoined  and 
restrained  from  obtaining  from  anyone 
an  exclusive  Ucense  for  any  active 
ingredient  for  use  in  any  household 
insecticide  without  prior  notice  (and  if 
necessary,  provision  of  additional 
information  regarding  the  arrangement) 
to  plaintiff; 

5.  That  plaintiff  have  such  other  relief 
as  may  be  just  and  proper;  tod 

6.  That  plaintiff  be  awarded  its  costs 
in  this  action. 

Dated:  August  3, 1994. 

Anne  K.  Bingaman,  Assistant  Attorney 
General:  Rotwrt  E.  Litaa,  Deputy 
Assistant  Attorney  General:  Mark  C 
Schechter,  Deputy  Director,  Office  of 
Operations:  Gail  Kursh,  Chief, 
Professions  Sr  Intellectual  Property 
Section,  Antitrust  Division,  U.S. 
Department  of  Justice 
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Amhony  E.  Harris,  Bar  No.  01133713;  Kurt 
Shaffert.  Attorneys,  Antitrust  Division. 
U.S.  Dept.  of  Justice,  555  4th  Street. 
N.W..  Boom  9903,  ]CB.  Washington.  DC. 
20001.(202)307-0951 
United  States  of  America.  Plaintiff,  v  S  C 
Johnson  &  Son,  Inc.  and  Bayer  AG., 
Defendants  Civil  94C50249NO.  Filed: 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  Northern 
District  of  Illinois.  Western  Division; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent. 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  bv 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court; 
and 

3.  Defendants  agree  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Judgment  pending  its  approval  by  the 
Court.  If  plaintiff  withdraws  its  consent. 
or  if  the  proposed  Final  Judgment  is  not 
entered  pursuant  to  the  terms  of  the 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  (  f 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  anv 
other  proceeding. 

For  Plaintiff:  Anne  K  Bi!ig.i;nap.,  A>si.-,innt 
Attorney  Genera!.  Robert  E   Lil.in. 
Deputy  Assistant  Attorney  Generni  M.irk 
C.  Schechter.  Deputy  Director.  Oftu.e  nf 
Operations:  Gail  K\irsh.  Chief. 
Professions  6-  Intellectual  P.-opertv 
Section.  Antitrust  Dr.  isirn.  I' S 
Department  of  justice 

Antho.ny  E.  Hams.  Bar  Xo  Oil 33713:  Kurt  ■ 
Shaffert,  Attornrys,  Antitrust  Division. 
I'.S.  Di:pt.  of  Justice,  555  4th  Street. 
X.W.,  Room  9903,  JCB.  Washington.  PC 
20001,  1202)  307-0951 

For  Defendant  S.C.  johr.son  &  Son.  Iiii 
Maurice  ),  McSweeney,  Esquire  Foley  & 
Lardner  777  East  Wisconsin  Avenue 
Milwaukee,  Wisconsin  53202-5,367 

For  Defendant  Bayer  AG  :  Tefft  W  Smth. 
Esquire,  Bar  No.  2655314,  Kirkland  & 
Ellis,  50th  Floor,  200  East  Randolph 
Drive,  Chicago,  Illinois  60601.  (312)  8f>l- 
2000. 

United  Slates  of  America.  Plaintiff,  v.  S.C 
■Johnson  &  Son,  Inc.  and  Baver  AG. 
Defendants.  Civil  No.  94050249. 


Final  Judgment 

Plaintiff,  the  United  States  of 
America,  having  filed  its  Complaint  on 
August  4,  1994,  and  plaintiff  and 
defendants,  S.C.  Johnson  &  Son.  Inc. 
and  Bayer  A.G.,  by  their  respective 
attorneys,  having  consented  to  the  entrv 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law. 
and  without  this  Final  Judgment 
constituting  evidence  against  or 
admission  by  any  party  with  respect  to 
any  issue  of  fact  or  law: 

Now.  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law. 
it  is  hereby  Ordered.  Adjudged  and 
Decreed : 


jurisdiction 

This  Court  has  jurisdiction  uf  the 
subject  matter  and  each  of  the  parties  to 
this  action.  The  Complaint  states  a 
claim  upon  which  relief  may  be  granted 
against  S.C.  Johnson  &  Son.  Inc  and 
Bayer  AG  under  Section  1  of  the 
Sherman  Act,  as  amended,  15  T  S  C.  «;  l. 

II 

Definitions 

As  used  in  this  Final  Judpinent. 

|A)  "Active  ingredient"  means  ar,\ 
chemical  compound  or  substance  used 
or  contemplated  for  use  in  the  United 
States  as  a  knock-dowTi,  debilitating,  or 
killing  agent  in  a  household  insecticide. 
regardless  of  whether  that  compound  or 
substance  has  been  approved  bv  U-r.'  .-al 
or  state  regulatory  authorities. 

(B)  "Exclusive  license"  menns  nn\ 
agreement  fur  the  license  or  supply  of 
an  active  ingredient  that  directly  or 
indirectly,  implicitly  or  exphcitiv. 
limits  access  to  S.C.  Johnson  &  .Son.  Inc. 
IT  to  S.C.  Johnson  .S,-  Son.  Im  .  and  the 
ht.en.-or. 

Ill 

.^ppHcabiUty 

This  Final  Judgment  applies  to  .S  f 
Johnson  &  Son.  Inc.'s  and  to  Baver 
.•\.r,.'s  officers,  directors,  subsidiaries, 
agents,  employees,  successors,  and 
assigns,  and  to  all  other  persons  m 
active  concert  of  participation  with  :-.r.v 
of  them  who  receive  actual  notice  of  ;h.s 
Final  Judgment  pu:s'.i,int  to  F  R  C  F 
65(d). 

IV 

Injunctive  Relief 

(A)  S.C.  Johnson  &  Son,  Inc.  and 
Bayer  A.G.  are  each  enjoined  and 
restrained  from  entering  into  or  carrying 
out  any  agreement  or  understanding,  the 
purpose  or  effect  of  which  would  be  to 


allocate  or  divide  territories  or  markets 
for  the  distribution  or  sale  of  household 
insecticides,  unless  any  such  agreement 
or  understanding  relates  exclusivelv  to 
markets  other  than  the  United  States 
and  has  no  effect  on  United  States 
commerce. 

(B)  S.C.  Johnson  &  Soi-..  Inc.  a.'-id  Ba\er 
AG.  are  each  enjoined  and  restrained 
from  entering  into  any  exclusive  license 
between  them  for  any  active  ir.g:ed;ert. 
the  patent  rights  to  which  are 
beneficially  owned  by  Bayer  AG.,  if 
such  license  has  been  disapproved  L\ 
the  U.S.  Department  of  Justice  as 
provided  herein. 

S.C.  Johnson  &  Son.  Inc  and  Bcvt  r 
AG.  each  must  provide  the  U.S. 
Department  of  Justice  at  least  90  da\s' 
wTitten  notice  of  their  intent  to  enter 
into  any  exclusive  hcense  between 
them.  If  requested  by  the  Department  (  f 
Justice  within  30  days  after  its  receipt  of- 
such  notice,  S  C.  Johnson  &  Son,  Inr 
and  Bayer  A.G.  must  supply,  within  30 
days  of  such  request,  all  information  :n 
their  possession  reasonably  necessarv  to 
enable  the  Department  to  determine  the 
competitive  effect  of  their  exclusive 
license.  The  Department  must  exercise 
its  unconditional  right  to  disapprove  an 
exclusive  license  between  S.C,  Johnsf..T 
&  Co.,  Inc.  and  Bayer  AG.  by  so 
notifying  them  in  writing  within  90 
days  after  receiving  defenda.nts'  notu  e 
of  intent. 

(C)  S  C.  Johnson  &  Son.  Inc  and  Ba\er 
A.  G  are  each  enjoined  and  re<t,'ained 
from  entering  into,  carrying  out.  or 
operating  under  any  exclusive  license  'o 
make,  use  or  sell  CyOuthring  m  the 
United  Slates.  Bai,er  A  G,  nr..ist  cffer.  '.a 
any  person  who  requests  it.  a  license  tn 
use  or  sell  Cyfluthnn  m  the  United 
States,  upon  reasonable  and  mutualh 
agreeable  terms  and  conditions,  but  no 
minimum  ro\alty  payment  shall  te 
reijuired  under  such  license.  Nothing 
her(;;n.  however,  shad  prohibit  Ba\er 
.AG.  from  reserving  exclusively  for  ::'•  .f 
t.yfluthrin  or  any  oiher  active 
ingredient,  or  from  discontin  j..-g  ine 
manuf.ic  lure,  saie  or  use  in  the  United 
States  of  Cyflurhrin  or  or,\  cither  active 
ingredient, 

(D)  N'o  more  iiicn  ISO  days  and  ret 
less  than  90  days  before  entenng  into 
tiny  exrkisive  license  with  anv  person 
other  than  Bayer  AG.,  for  any  acta" 
ingredient  other  than  Cyfiuthnn.  S.C. 
Johnson  &  Son.  Inc,  m.ust  provide  the 
U.S.  Department  of  Justice  WTitten 
notice  of  such  license  agreement.  If 
requested  by  the  Department  of  Justice 
within  30  days  after  its  receipt  of  sue  h 
notice,  S  C.  Johnson  &  Son,  Inc.  must 
supply  within  30  days  after  such 
request,  all  information  in  its  possess    :i 
reasonably  necessary  to  determine  the 
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competitive  effect  of  such  license 
agreement. 

V 

Compliance  Program:  S.C.  fohnson  & 
Son.  Ina 

S.C.  Johnson  &  Son.  Inc.  shall 
maintain  an  antitrust  compliance 
program,  which  shall  include: 

(A)  distributing  within  60  days  from 
the  entry  of  this  Final  Judgment,  a  copy 
of  the  Final  Judgment  and  Competitive 
Impact  Statement  to  all  officers  with 
responsibility  for  research  and 
development,  manufacturing,  sales  or 
marketing  of  household  insecticides  in 
the  United  States; 

(B)  distributing  in  a  timely  manner  a 
copy  of  the  Final  fudgment  and 
Competitive  Impact  Settlement  to  any 
person  who  succeeds  to  a  position 
desrribed  in  Paragraph  V(A); 

(C)  briefing  annually  those  persons 
designated  in  Paragraph  V(A)  and  (B)  on 
the  meaning  and  requirements  of  this 
Final  Judgment  and  the  antitrust  laws, 
including  potential  antitrust  concerns 
raised  by  patent  licensing  agreement; 

(D)  obtaining  from  each  person 
designated  in  Paragraph  V(A)  and  (B)  an 
annual  written  certification  that  he  or 
she:  (1)  Has  read,  understands  and 
agrees  to  abide  by  this  Final  Judgment, 
(2)  has  been  advised  and  understands 
that  noncompliance  with  this  Final 
Judgement  may  result  in  his  or  her 
conviction  for  criminal  contempt  of 
court  and/or  fine;  and  (3)  is  not  aware 
of  any  violation  of  this  Final  Judgment; 
and 

(E)  maintaining  for  inspection  bv 
plaintiff  a  record  of  recipients  to  whom 
this  Final  Judgment  and  Competitive 
Impact  Statement  have  been  distributed 
and  from  whom  the  certification 
required  by  Paragraph  V(D)  has  bet;n 
obtained. 

VI 

Compliance  Program:  Bayer  A.G. 

Bayer  A.G.  shall  maintain  an  antitrust 
compliance  program,  which  shall 
include: 

(A)  distributing  within  60  days  from 
the  entry  of  this  Final  Judgment,  a  copy 
of  the  Final  Judgment  and  Competitive 
Impact  Statement  to  all  officers, 
directors,  and  employees  of  Bayer  A.G.'s 
household  insecticide  unit  having 
signing  authority  on  behalf  of  Baver 
A.G.; 

(B)  distributing  in  a  timely  manner  a 
copy  of  the  Final  Judgment  and 
Competitive  Impact  Statement  to  anv 
person  who  succeeds  to  a  position 
described  in  Paragraph  VI  (AJ; 

(C)  briefing  those  persons  designated 
in  Paragraph  VI  (A)  and  (B)  on  the 


meanir^  and  requirements  of  this  Final 
Judgment  and  the  antitrust  laws, 
including  potential  antitrust  concerns 
raised  by  patent  Ucensing  agreements; 

(D)  obtaining  from  each  person 
designated  in  Paragraph  VI  (A)  and  (B) 
an  annual  written  certification  that  he  or 
she:  (1)  has  read,  understands  and 
agrees  to  abide  by  this  Final  Judgment; 
(2)  has  been  advised  and  understands 
that  noncompUance  with  this  Final 
Judgment  nlay  result  in  his  or  her 
conviction  for  criminal  contempt  of 
court  and/or  fine;  and  (3)  is  not  aware 
of  any  violation  of  this  Final  Judgment; 
and 

(E)  mBir.td'Ling  for  inspection  by 
plaintifl  a  rt;>,  crd  of  recipients  to  whom 
this  Final  Judgment  and  Competitive 
Impact  Statement  have  been  distributed 
and  from  whom  the  certification 
required  by  Paragraph  \'I  (D)  has  been 
obtained. 

VII 

Certifications 

(Al  Within  75  days  after  the  entry  of 
this  Final  Judgment.  S.C.  Johnson  & 
Son,  Inc.  and  Bayer  A.G.  each  shall 
certify  to  plaintiff  whether  it  has  made 
the  distribution  of  this  Final  Judgment 
in  accordance  with  Paragraphs  V(A)  and 
V'UAl,  respectively. 

(B)  Far  ten  years  after  the  entry  of  this 
Final  Judgment,  on  or  L>efore  its 
anniverjary  date.  S.C.  Johnson  &  Son. 
Inc.  and  Bayer  A.G.  shall  each  certify 
annually  to  plaintiff  whether  it  has 
compliad  with  the  provisions  of 
Paragraphs  V  and  VI.  respectively. 

VIII       I 

Plaintiffs  Access 

For  the  sole  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  authorized 
representatives  of  the  U.S.  Department 
of  Justice,  upon  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Davison  shall  on 
reasonable  notice  be  permitted; 

(A)  access  during  regular  business 
hours  of  S.C.  Johnson  &  Son.  Inc.  and 
Bayer  A.G.  to  inspect  and  copy  all 
records  and  documents  relating  to  any 
matters  contained  in  this  Final 
Judgment; 

(B)  to  interview  S.C.  Johnson  &  Son. 
Inc.  and  Bayer  A.G.  officers,  directors, 
and  employees,  who  may  have  counsel 
present,  concerning  such  matters;  and 

(C)  to  pbtain  written  reports  from  S.C. 
Johnson  &  Son,  Inc.  and  Bayer  .^.G. 
relating  to  any  of  the  matters  contained 
in  the  Final  Judgment. 

Information  provided  to  the 
Department  of  Justice  pursuant  to  this 


provision  or  pursuant  to  Paragraph  IV 
(B)  or  (DJ  of  the  Final  Judgment  must  be 
kept  confidential  to  the  full  extent 
permitted  by  law. 

IX 

Jurisdiction  Retained 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabhng  any  of  tlie 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  coinpliaiice,  and  to  punish 
violations  of  it.s  provisions. 

X 

Expiration  of  Final  Judgment 

This  Final  Judgment  shall  expire  10 
years  from  the  date  of  its  entry. 
Paragraph  rV{D)  of  this  Final  Judgment, 
however,  shall  expire  six  years  from  the 
date  of  its  entry. 

XI 

Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 

public  interest. 

Dated:  •  ^ 

United  Stales  District  fudge. 

United  States  of  .America.  Plaintiff,  v.  S.C. 
Johnson  &  Son,  Inc  and  Bayer  A.G.. 
Defendants.  Civil  No.  94C50249. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  §  16(b)-{h),  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  (or  "the  Judgment")  submitted 
for  entry'  against  S.C.  John  &  Son.  Inc. 
("Johnson")  and  Bayer  A.G.  ("Bayer")  in 
this  civil  antitrust  proceeding. 

I 

Nature  and  Pjurpose  of  the  Proceeding- 

The  United  States  of  America,  acting 
under  the  direction  of  its  Attorney 
General,  filed  this  civil  antitrust  suit  on 
August  4,  1994,  alleging  that  defendants 
violated  Section  1  of  the  Sherman  Act, 
15  U.S.C.  §  1,  by  entering  into  an 
agreement  and  understanding  that 
unreasonably  restrained  interstate  trade 
in  the  manufacture  and  sale  of 
household  insecticides.  The  agreement 
featured  an  exclusive  license 
arrangement  and  the  transfer  by  Bayer  to 
Johnson  of  the  assets  assembled  by  a 
Bayer  subsidiary,  Miles.Inc,  to  compete 
in  the  sale  of  household  insecticides  in 
the  United  States  with  a  new  product, 
called  Laser.  Laser's  chief  active 
ingredient  was  Cyfluthrin,  which  Bayer 
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devei«^ed  and  patented.  Specifically, 
the  Complaint  alleges  that  defendants 
engaged  in  the  following  activities: 

(a)  Bayer  licensed  JohjriSon  to  »isp 
Clyfluthrin  in  household  insecticides  in 
the  United  States,  and  granted  Johnson 

a  right  of  first  refusal  for  exclusive  rights 
for  the  United  States  on  future  active 
ingredients  developed  by  Bayer  for 
household  insecticides; 

(b)  Bayer  refrained  from  licnnsing 
Johnson's  competitors  to  use  or  sell 
Cyflutrhin;  and 

(c)  Bayer  ended  its  plans  to  market 
Laser  and  compete  with  Johnson  in  the 
United  States  household  insecticides 
mark'^t. 

The  Complaint  alleges  that  the 
appropriate  product  market  in  which  to 
access  the  competitive  effect  of  the 
Cyfluthrin  license  and  transfer  of  assets 
is  the  market  far  the  manufacture  and 
sale  of  household  insecticides.  This  is 
the  appropriate  market  because  other 
types  of  insect  killers,  such  as 
agricultural  pesticides,  are  not  good 
substitutes  for  housdtold  insecticides 
used  to  kill  ants^  roadies,  and  other 
insects  that  typically  infesC  dwellings. 
The  Complaint  alleges  that  the  entire 
United  States  is  the  relevant  geographic 
market.  In  this  market,  the  Complaint 
alleges,  Johnson  is  the  largest  firm,  and 
the  licensing  airangement  helped  it  to 
maintain  its  commanding  position. 

The  Judgment  aijoins  Johnson  and 
Bayer  from  entering  into  any  agreement 
to  allocate  territories  or  markets  for  the 
distribution  or  sale  of  household 
insecticides,  unless  such  an  agreement 
relates  exclusively  to  markets  other  than 
the  United  States  and  has  no  effect  on 
United  States  commerce,  and  requires 
that  Bayer  license  Cyfluthrin  to  any 
person  on  reasonable  terms  and 
conditions.'  Further,  the  Final  Judgment 
provides  the  Department  writh  the 
opportunity  to  review  any  future 
exclusive  licenses  for  new  active 
ingredients  that  Johnson  might  seek  to 
obtain  ffom  Bayer  or  any  other  person.^ 

The  Judgment  requires  the  defendants 
to  file  annual  reports  with  the 
Government  that  certi^  that  each  hiis 
distributed  the  Final  Judgment  to 


"'  In  this  respRLt,  the  Joctgnwal  provides  te.hei 
wrri'iwhat  similar  to  the  terms  of  a  settifmpr.r  of 
private  litigation  to  which  f hs  tJ-femta nts  »»ero  ilr«o 
parties,  Koerber  ».  S.C-Johmon  *  Son.  hv..  and 
Baver  A.G.,  Civil  No.  93C  20267.  N.D.  Ill   1W3. 
However,  the  Jodgnient.  ualike  the  privalo 
M-.ttlrnent,  leavi»  Bayer  free  to  decide  whether  !o 
license  (?y3uthrin  to  cXhars  on  terms  more  fiivor2bh> 
fhitn  its  licenae  with  ^hnjon. 

*  The  ludgnient  wouM  prevent  Bayer  and  )ohr.son 
from  enleriag  into  any  uduMve  Ucaoae  iar  any 
active  ingredient  iftlM  Oepanmem  of  Justice  has 
disapproved  such  ticensa  wtrbin  90  days  after 
receiving  notice  a((iehmSuam'  intent  lo  enter  into 
the  agroemenL 


responsible  executives  and  explained 
the  terms  of  the  Judgmoit  to  them.  Entry 
of  the  Final  Judgment  will  terminate  the 
Government's  action  against  the 
defendants,'  except  that  the  Court  will 
retain  jurisdiction  over  the  matter  for 
further  proceedings  that  may  be 
required  to  interpret,  enforce  or  modify 
the  Judgment,  or  to  pi;nish  violations  of 
any  of  its  provisions. 

II 

Description  of  the  Activities  Involved  in 
the  Alleged  Violations 

During  a  three-year  period  between 
1985  and  March  1988,  Miles.  Inc.  a  U.S. 
subsidiary  of  Bayer,  developed  a  new 
line  of  household  insecticides  to  be 
marketed  under  the  brand  name 
"Laser."  The  Laser  products  were  to 
have  contained  a  potent  new  active 
ingredient,  Cyfluthrin,  a  chemical 
compound  developed  and  patented  by 
Bayer.  Cyfluthrin  promised  to  provide 
Laser  a  significant  competitive 
advantage  over  existing  U.S.  household 
insecticides  because  it  extended  the 
insecticide's  killing  power  up  to  three 
months  after  initial  application. 

By  early  1988,  Miles  had  substantially 
completed  its  preparations  to  enter  the 
U.S.  household  insecticides  market 
Evidence  indicates  that  its  entry  would 
have  been  successful.  According  to 
Miles'  projections,  first-year  sales  of 
Laser  products  would  have  made  Miles 
one  of  the  nation's  leading  makers  of 
household  insecticides. 

In  March  1988,  however,  Bayer 
canceled  the  Laser  project.  It  instead 
agreed  to  sell  Miles'  Laser-related 
product  research  and  packaging  design 
to  Johnson,  and  to  license  Johnson  to 
use  Cyfluthrin  in  its  household 
insecticide  products.* 

Under  the  terms  of  that  fen-year 
license  agreement,  Johnson  agreed  to 
pay  Bayer  a  minimum  of  $5.2  miHion 
annually  in  addition  to  a  specified  per 
pound  fee  for  the  use  of  Cyfluthrin.  In 
addition,  Johnson  acquired  a  right  of 
.first  refusal  to  any  other  active 
ingredient  Bayer  later  developed. 

Through  this  agreement,  the  United 
States  alleges,  Ba\>er  effectively  chose 
not  to  compete  in  the  U.S.  household 
insecticides  market,  instead,  licensing  to 
Johnson  the  right  to  use  those  assets 
Bayer  had  assembled  and  would  require 
to  compete  in  fhe  United  States. 


'  Bayer  and  fohnson  have  i  oijppr,>tefi  w'\h  xhi; 
L)(»partrr.«nt  of  ^lst!OB  in  lliis  matter 

'AlLhoogli  the  pelent  license  slates  thai  il  is 
nonexclusiva,  the  United  Sumt  bdieva*  that  The 
liceaae  was  actually  exciusivo.  B«vcr  was 
subsequently  approached  by  several  Johnson 
competitors  for  Cyfltrthrin  licenses;  it  declined  to 
lirensc  them  to  use  the  competiml 


The  agreement  helped  enstne 
Johnson's  continued  dominance  of  the 
highly  concentrated  U.S.  household 
insecticides  market.  Johnson  is  the 
leading  maker  of  household  insectic;idiw 
with  somewhere  be^^een  45-60  percent 
of  total  market  sales.  It  is  significantly 
larger  than  any  of  its  six  major 
competitors,  whose  market  shares  range 
from  6  to  12  percent  of  overall  sales.  By 
purchasing  some  of  the  assets  Bayer 
would  have  used  in  entering  the  market, 
and  entering  into  what  was  in  efEect  an 
exclusive  license  for  Cyfluthrin, 
Johnson  effectively  eliminated 
competition  that  could  have  helped 
drive  down  prices  or  improve  ti^ 
quality  of  household  insecticides. 
Because  new  entry  or  expansicm  in  this 
market  is  difficult  in  fight  of  the  high 
cost  and  significant  time  it  takes  to 
comply  with  federal  and  state 
governmental  regulations,  new  entry 
into  or  expansion  within  this  market  is 
unlikely  to  militate  against  the  anti- 
competitive effects  ofthe  defendants' 
agreement 

III 

Explanation  ol  the  Proposed  Final 
Judgment 

"  The  United  States,  Johnson  and  Bayer 
have  stipulated  that  the  Court  may  enter 
the  proposed  Final  Judgment  at  any 
time  after  ctHnpbance  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16(b)-(hJ.  The  Judgment  proTides  that 
its  entry  does  not  constitute  any 
evidence  or  admissi<»i  by  any  party 
with  respect  to  any  issue  of  feet  or  law. 
Under  the  provisions  of  Section  2(e) 
of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  §  16(e).  the 
Judgment  may  not  be  entered  unless  the 
Court  finds  entry  is  in  the  public 
interest.  Section  XI  of  the  proposed 
Final  Judgment  set  forth  such  a  finding. 

A  Terms 

The  Judgment  proxodes  that: 

(1 )  Johnson  and  Bayer  are  each 
enjoined  and  restrained  from  emering 
into  any  agreement  or  understanding, 
the  purpose  or  effect  of  which  would  be 
to  allocate  or  divide,  territories  or 
markets  for  the  distribution  or  sale  of 
househoW  insecticides,  unless  any  sm  h 
agreement  or  understanding  relates 
exclusively  to  markets  other  than  the 
United  States  and  has  no  effect  on 
United  States  commerce. 

(2)  Johnson  and  Bayer  are  each 
enjoined  and  restrained  from  entering 
into  any  exclusive  license  between  them 
for  any  active  ingredient,  the  patent 
rights  to  which  are  beneScialfy  owned 
by  Bayer,  that  the  U.S.  Department  of 
Justice  disapproves  in  writing.  To 
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ensure  the  Department  of  Justice  has 
adequate  notice  of  such  agreements, 
Johnson  and  Bayer  each  must  provide 
the  Department  at  least  90  days"  written 
notice  of  their  intent  to  enter  into  such 
an  exclusive  license  agreements,  and  if 
requested  by  the  Department  of  Justice 
within  30  days  after  its  receipt  of  such 
notice,  Johnson  and  Bayer  must  supply 
within  30  days  of  such  request,  all 
information  in  their  possession 
reasonably  necessary  to  enable  the 
Department  of  Justice  to  determine  the 
competitive  effect  of  such  license 
agreement. 

(3)  Johnson  and  Bayer  are  each 
enjoined  and  restrained  from  entering 
into,  carrying  out,  or  operating  under 
any  exclusive  Hcense  to  make,  use  or 
sell  Cyfluthrin  in  the  United  States. 
Bayer  must  offer  to  any  person  who 
requests,  a  license  to  use  or  sell 
Cyfluthrin  in  the  United  States,  upon 
reasonable  and  mutually  agreeable 
terms  and  conditions,  but  no  minimum 
royalty  payment  shall  be  required  under 
such  license;  and 

(4)  No  more  than  180  days  nor.  less 
than  90  days  before  entering  into  any 
exclusive  license  with  any  person  other 
than  Bayer,  for  any  active  ingredient 
other  than  Cyfluthjin,  Johnson  must 
provide  the  Department  of  Justice 
written  notice  of  such  license  and.  if 
requested  by  the  Department  of  Justice 
within  30  days  after  its  receipt  of  such 
notice,  Johnson  must  supply  within  30 
days  after  such  request,  all  information 
in  its  possession  reasonably  necessary  to 
determine  the  competitive  effect  of  such 
license  agreement. 

B.  Effect  on  Competitior. 

The  proposed  FuisI  Judgment  will 
ensure  that  Johnson's  L.vv.petitors  wili 
have  access  to  Gyfiulhrin  and  thus 
likely  promote  conpo.'iiion  in  the 
household  ins.^rticifie  nriiket. 
Nonexclusive  li/:ensfs  will  be  made 
available  to  john.son's  competitors  on 
reasonable  terms  and  cc;-.ditioAs  that  are 
at  least  as  favorable  as  lise  terms  and 
conditions  Bayer  accorded  Johnson. 
except  that  there  will  be  no  minimum 
royalty  payments  under  such  licenses. 
In  addition,  by  prohibiting  any  market 
allocation  agreements  between  the 
defendants,  the  Final  Judgment  ensures 
that  the  defendants  will  not  be  able  to 
restrict  potential  competition  in  the  U.S. 
household  insecticides  market. 

In  addition,  the  proposed  Final 
Judgment  ensures  that  any  exclusive  or 
co-exclusive  license  agreement  between 
Johnson,  which  is  dominant  in  the 
household  insecticides  market,  and 
Bayer  for  new  active  ingredients  will 
not  restrict  competition  in  the 
household  insecticides  market.  The 


proposed  relief  also  ensures  that  the 
United  States  receives  prior  notice  of 
any  exclusive  or  co-exclusive  hcense 
agreement  between  Johnson  and  any 
active  ingredient  manufacturer  other 
than  Bayer,  and  thus  an  opportunity  to 
challenge  any  such  agreement  that  the 
United  States  believes  may  .substantially 
lessen  competition  in  the  household 
insecticides  market.  At  the  same  time. 
Department  of  Justice  review  of  any 
exclusive  or  co-exclusive  lie  ense 
agreement  for  active  ingredients 
contemplated  by  Johnson  should  not 
unreasonably  restrict  Johnson's  abilitv 
to  obtain  the  necessary  active 
ingredients  to  formulate  its  household 
insecticide  products  and  remain 
competitive  in  the  household 
insecticides  market. 

IV 

Remedies  Available  To  Private  Litigants 

Section  4  of  the  Cla>ton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages 
suffered,  as  well  as  costs  and  reasonable 
attorney's  fees.  Entr>'  of  the  proposed 
Final  |udgment  will  ne.iher  impair  nor 
assist  the  bringing  of  surh  actions. 
Under  the  provisions  of  Section  5(a)  of 
the  Clayton  Act.  15  US  C.  §  16(a),  the 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  lawsuits  that  may  be 
brought  against  Johnson  and  Bayer  in 
this  matter. 


Procedures  Available  For  Modification 
Of  The  Propo.sed  Final  Judgment 

As  provided  hy  the  A.ntitrust 
Procedures  and  F.'nai'ies  Act,  any 
person  believing  tlist  the  proposed  Final 
Judgment  should  be  modified  may 
submit  wTitten  comments  to  Gail  Kursh. 
Chief,  professions  and  Intellectual 
Property  Section,  U.S.  Department  of 
Justice.  Antitrust  Division.  555  4th 
Street, .NVV.,  Roo.^l  9903.  Washington. 
DC  20001.  within  the  6G-day  period  set 
forth  in  the  Act.  These  comments,  and 
the  Department's  responses,  will  be 
filed  with  the-Court  and  published  in 
the  Federal  Register.  All  comments  will 
be  given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free,  pursuant  to  a  stipulation  signed  by 
the  United  States  and  Bayer  and 
Johnson,  to  withdraw  its  consent  to  the 
Judgment  at  any  time  prior  to  entry. 
Section  IX  of  the  Judgment  provides  that 
the  Court  retains  jurisdiction  over  this 
action,  and  the  parties  may  apply  to  the 
Court  for  any  order  necessary  or 
appropriate  for  modification. 


interpretation,  or  enforcement  of  the 
Judgment. 

VI 

Determinative  Materials/Documents 

Materials  or  documents  of  the  type 
described  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  §  I6(bj.  were  considered  in 
formulating  the  proposed  Final 
Judgment. 

VII 

Alternative  To  The  Proposed  Final 
Judgment 

The  alternative  to  the  proposed 
Judgment  is  a  full  trial  on  the  nierits. 
While  the  Department  is  confident  of  its 
ability  to  succeed  in  such  a  trial,  the 
litigation  involves  difficult  issuesof  law 
and  fact.  A  favorable  outcome  is  not  a 
certainty.  The  Final  Judgment  agreed  to 
by  the  parties  provides  all  the  relief  that 
the  United  States  sought  in  its 
complaint. 

Dated:  August  3,  1994. 

Respectfully  submitted. 
Anthony  E.  Harris. 
Bar  No.  01 133713. 
Kurt  Shaffert 

Attorneys.  AntiUoist  Division.  U.S. 
Department  of  Justice.  555  4th  Street.  N\V., 
Room  9901,  Washington,  DC  20005 .  202/ 
307-0951. 

United  States  of  America.  Plaintiff,  v.  S.C. 
Johnson  &  Son,  Inc.  and  Bayer  A.  C. 
Defendants.  Civil  No.  94C50249. 

United  States'  Explanation  of  Consent 
Decree  Procedures 

The  United  States  submits  this  short 
memorandum  summarizing  the 
procedures  regarding  the  Court's  entzv 
of  the  proposed  Final  Judgn-en*.  -I'he 
Judgment  would  settle  this  case 
pursuant  to  the  Antitrust  Prfjccdures 
and  Penalties  Act,  15  U.S.C.  lF,(:.'Hh) 
(the  "APPA"),  which  applies  to  civil 
antilmst  cases  brought  and  settled  by 
the  United  States. 

1.  Today,  the  United  States  has  filed 
a  proposed  Final  Judgment  and  a 
Stipulation  between  the  parties  by 
which  they  agreed  to  the  Court's  entry 
of  the  proposed  Final  Judgment 
following  compliance  witjh  the  APPA. 

2.  The  United  States  has  also  filed  a 
Competitive  Impact  Statement  relating 
to  the  proposed  Judgment  (15  U.S.C. 
16(b)l. 

3.  The  APPA  requires  that  the  United 
States  publish  the  proposed  Final 
Judgment  and  Competitive  Impact 
Statement  in  the  Federal  Register  and  in 
certain  newspapers  at  least  60  days 
prior  to  entry  of  the  Final  Judgment.  The 
notice  will  inform  members  of  the 
public  that  they  may  submit  cominents 
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about  the  Final  JuJgiriRnf  io  the  United 
States  Depaninent  of  Justicp,  Antitnist 
DKisiun  |15  li.S.C.  16fbHr!l 

4.  Ihinng  the  &0-day  penod,  tf .p. 
IJni'ed  States  will  consiier  and  rs-spomi 
to  any  commfnts  it  receivr»s,  a.;d  it  Will 
publish  the  comments  rini)  rvsponj^cK  in 
the  Federal  Register. 

5  Aftor  the  expiration  of  the  'oO-day 

■  period,  the  United  States  will  file  with 
the  Court  the  comiTients.  ihn 
govc.rnir.fnt's  responses,  and  a  Motion 
For  Entry  of  the  Final  Judgmeiit  (v.nlfjss 
the  United  States  decide  to  withdraw  its 
consent  to  entrj'  of  the  Final  Judgment, 
as  p(;nnifted  by  Paragraph  2  of  the 
Stipi;iation)  [see  15  U.S.C.  §  1 6(d) J 

B.  At  that  time,  pursuajit  to  the  APVA 

■  15  U.S.C.  §  16(eHf).  tlie  Court  may 
enter  the  Final  Judgment  without  a 
hearing,  if  the  Court  determicHS  th.it  thi? 
Final  Judgment  is  in  the  pfiblir  intorRst. 

Datfd:  August  4.  1994. 

Respectfully  su'Drititti'd, 
Arthony  B.  Harris. 
B'lrS'o.  01 1333753. 
Kurt  Shaffert 

Attorney.'*,  U.S.  Deparlmen:  >j(  ji!m>'  r. 
Antitrust  Divisioa,  555  -tih  Street.  N'W.,  Rin 
OOOI,  Washington,  rx:  20001.  r02/:?07-n<}.'ji 

linited  States  of  .\merira,  Plaint-.fT,  v.  S.t'. 
loh.'iFon  A  Son,  Inc.  and  De;V-!;dai7is.  Civil 
No.  94C50249. 

Ortificate  of  Service 

I  hcrebycertify  that  on  or  ii.-fdn; 
A>jgu.st  3,  1994, 1  hand-delivered  »  i  upy 
of  the  following  set  of  plcadinj^s  to 
counsel  for  S.C.  Johnson  ft  Son,  Im  .  .nvf 
Rayer  A.  G.,  respectively.  Kfaurice  J. 
M(.,Swor;npy.  Foley  ft  Lardner.  777  .^,-,1 
Wisconsin  Avenije,  Milwaukee. 
Wisconsin  53202-53E7:  an.i  Teff'  \V 
Smith.  Kirkland  &  Ellis.  200  Fas! 
Randolph  Drive,  Chica^.  lUintiis  ',>0601. 

1.  Complaint; 

Z.  Stipulutic-n; 

3.  Proposed  Final  Judgint.-nt. 

4.  Gimpntitive  hnpar.t  Stateui'.^.t  ;:nd 

5.  United  Stat'»s'  F.vpl.incfion  of 
( )nrv';ent  Deere''  Procediin»s 

Doti;d.  A-.igijbt  i.  Tis-; 
Anthony  E.  Harris, 
Bar.\(>.  01U',:j3. 

\Vk  Il<3»-  ')^   ^•j«54  Filed  a-li-v-'W.  ha:-,  w\\ 
b:lli>»i..  code  «4ia-9i^M 


DEPARTMENT  OF  L;>B0R 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  iinde*  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  I>partinc;it  of 
I^bor,  in  carrying  out  its  respnnsibihties 


under  the  PaperAork  Ri:duction  Act  (44 
U.S  C.  Chapter  35),  cor.sidffrs  comments 
on  the  rpporting.'re<.r:rdkpeping 
■  rr;iniren'.(!iitsth,:t  v.iil  aflpcf  t.lc  puf>;(c 

L'.sf  (ij Hecurdkr-^iiing/Hcpordrf: 
H^'ijuircnients  L  ndf^r  Hevi^zv:  A'? 
necess^.ry,  the  Drpai-fmont  of  I„^St  w!-! 
publish  a  list  of  the  .■Agency 
r»rGrdkeuping/rrpo;i.:ngrequ;r'vrni-nts 
undei  r»'view  by  the  Office  of 
Management  and  Budget  (OMB)  si-sce 
the  last  list  was  published.  The  list  will 
have  ell  entries  grouped  into  new 
coliections,  revisions,  exTensious,  or 
reinstatements  The  Departmental 
Clearance  Officer  will,  upcn  request,  bo 
able  to  advise  members  uf  the  public  of 
the  nature  of  the  particular  submi.ssion 
they  are  interested  in 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Depart  n-nt  issuing 
this  rerordkeeping/reporting 
reqiiirr-ment. 

The  title  of  the  rerprdkeeping/'reporting 

requirement. 
T>)e  OMB  and/or  .'\ti.,;acy  identification 

numbtns,  if  appUtable. 
How  often  the  rer,onikeepL-:g/rep<jrting 

requirement  is  need'^d 
Whether  small  businesses  ;r 

organizations  are  affWjted. 
An  estinia'9  cf  the  total  nu-r.bcr  of  hours 

net^'led  to  comply  with  the 

rc^-jrdkeepir cVpor^ing 

r»!Ci'iiremants  and  the  a  vv.r3i^r  hiurs 

per  respop.dRHt. 
I'll '  nu;Ml;e,  of  forj.is  in  the  request  for 

appro',«ai,  if  applit  able. 
Al^  abstract  descntiing  the  nei^d  for  an(f 

us(?s  cf  the  infonnafion  C'-'lertton. 

Cowr.icnts  and  Quesriuns.  Cpies  of 
the  recordk:;eping/' reporting 
n^qbiiemL-ats  irav  b'j  ubtained  hv  c^ilUrg 
th'!  iJepartincnta!  CIc  irance  (jflit  er, 
Kormeth  A.  .Mills  (;202)  219-5095). 
C^onunonls  and  quc.itio.nsrihoat  the 
items  on  this  hbt  should  be  direit^d  to 
Mi.  Mills,  Office  of  iiiformation 
Rcriourcf.s-Wai:agcmunt  i'olicy,  U.S. 
Department  of  l*,^K>r.  2:W  Constitution 
Avenue.  NVV..  Fo*.rii  ?4-i:^01, 
W.^sliin>jT(,n,  DC  ;:C2;o.  (  wnmetits 
should  nKo  be  sent  to  ihe  Oifn.c  of 
InfiTiM.ition  and  Fnrulat  jry  A,T.»i.-s, 
Attn.  OVfB  Desk  OtC.-er  fir  iBLS/DNV 
FSA/I-.'T  A.'(3.\  W.'MSt  iA/nSf !  \i^\VBA/ 
VETS).  Ot^ce  of  Vmaii.-nent  .)n.J 
nu.!gp»,  Roc.Ti  I0i?;2.  V;.jshingt<;n.  IX: 
20^^03  {!202)?a5-7316). 

Any  mer.:ber  of  tiie  pubi'.i„  wr.j  waiits 
to  f  nmnicnt  on  recor'.J;;'=-ping'ToportiKg 
requirements  whi-.!i  have  been 
submitted  to  OMB  should  advist;  Mr. 
Mills  of  this  iiitt  nt  a;  the  iMrlirst 
possible  date. 


New 

HjTtplnymtT.r  and  T.'-aininj? 

.Admir,;<tr3ticn 
Wurker  Profiling  and  R'^:n;plo-  n>-.>S 

S»r.  ■! .'';  .\;  tivitj 
i-TA  9048 
Qu.irtrrly 

.State  or  local  governments 
28  .respondents    1.000.25  average  houis 

per  r'isp.in'-e.  1 12  028  fot^l  hours:  ! 

form 

T!ie  Ui;einp!o>".nent  Insurance 
profiling  program  provides  ccrlv 
reomployinent  services  to  c  li^niants 
likely  to  e.><haust  benefits  1dis!o«atHd 
workers)  to  get  them  back  to  ws.rk 
sooner.  The  report  is  used  to  monitor 
the  program  and  analyze  State 
performance. 

Extension 

Employment  and  Training 

Admin  i.strati<]n 
Fisfal  Year  1994  Employment  Service 

Automation  Funds  Employment 

Service  Program  Letter 
1205-0311 
Other  (as  needed) 
40  respondents,  120  average  hours  per 

response;  4.8iJO  lota!  hours 
This  informarjoD  coUection  provides 
procedures  for  the  State  Employment 
Service  Agencies  to  use  when  applying 
for  Employment  Ser.ice  automation 
fimds  .and  provides  fc  appmpriate 
review  by  Employment  acd  Train;.':'' 
Administration  Regional  Of rK..»s 

Rernstafcment 

Bureau  of  L.ibor  Statistif.s 
M  is>  ix)V!>ff  SLitislioi  Pro^rajn 
12,iiM>()90 

Dn  Oi.cdviun;  monthly,  quarterly 
St  j'.e  or  Uy^i\  g<.'.e.-.imei;t.s;  far;iis; 
busii;-.'-.se!»  or  other  f.^r-pr-jfit; 
FedtTj.'  agen-.-ies  or  employ^tjs.  non- 
pr^fil  insiitution?  81. 12:1  re.'^:vi;i-*s: 
1  h.j'.;r  average  r-n  rTsp»m.sF,  81  120 
t'.'tal  hours;  1  form 
.S.ici.;ijn  4b2le)  of  the  Job  Tru.irng 
Partnership  Art  (l\;b.  L.  97-3001 
rfM^tiiu;s  ihjt  t}),-  N.-'(,r»tary  of  Lilj«.i 
d';v.-,'  jp  c'ui  n;  jiiiU.n  statistical  ddi,.  «.i: 
pi  rman.-.nt  ;;jis.s  l-vcffs  sr.d  pi^nt 
'd  i-:;ng.  .jiid  pu'f'hsh  a  report  .<".i;ii.d!v 

Keinstatfrmerl 

Of  cupational  Safety  and  Health 

Adru;iis1ratioa 
Safi't,  Testing  .-.nd  rMiriitic^itioo 
12114-0147 
On  occasion 

Pusiness.!is  or  othej  for  pofit 
H  n  "pcnd.iii's,  402. S  a\;rage  hours  \n\t 

response,  3,220  total  hoL:.-s 
The  Occupational  Safety  and  Hi>a!tii 
Ad;ninistrotion  (OSFL^)  needs  to  cui]t>i  t 
c»;rtain  information  for  org.u:izati(.;i'>,  so 
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that  OSHA  can  make  an  evaluatuion 
and  determine  if  the  organization  meets 
the  criteria  to  be  a  recognized  Nationally 
Recognized  Laboratory  Testing  (NRTL). 

Signed  at  Washiogton.  D.C.  this  19th  day 
of  August.  1994. 
Theresa  M  O'Malley, 
Acting  Departmental  Clearance  Officer. 
[FR  Doc.  94-20898  Filed  8-24-94;  8:45  am] 
MLUNG  COOe  4S10-W-M 


Glass  Ceiling  Commission;  Open 
Mooting 

Summary:  Pursuant  to  Title  II  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  section  9  of  the  Federal 
Advisory  committee  Act  (FACA)  (Pub. 
L.  92-462.  5  U.S.C.  app.  II)  a  Notice  of 
estabhshment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30. 1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 
FACA.  this  is  to  annoimce  a  meeting  of 
the  Commission  which  is  to  take  place 
on  Sunday,  September  25. 1994.  The 
purpose  of  the  Commission  is  to,  among 
other  things,  focus  greater  attention  on 
the  importance  of  eliminating  artificial 
barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions  in 
business.  The  Commission  has  the 
practical  task  of:  (a)  Conducting  basic 
research  into  practices,  policies,  and 
manner  in  which  management  and 
decisionmaking  positions  in  business 
are  filled;  (b)  conducting  comparative 
research  of  businesses  and  industries  in 
which  minorities  and  women  are 
promoted  or  are  not  promoted;  and  (c) 
recommending  measures  to  enhance 
opportunities  for  and  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions. 

Time  and  Place:  The  meeting  will  be 
held  on  Sunday,  September  25.  1994 
from  4  p.m.  until  5:30  p.m.  at  the 
Paramount  Hotel.  235  W.  46ih  St..  New 
York.  NY  10036. 

Agenda:  The  agenda  for  the  meeting  is 
as  follows:  Review  Hearing  Agenda; 
Discussion  of  Final  Report;  Discussion 
of  Perkins-Dole  Award. 

Public  Participatien:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  on  a/irst-come.  first-ser\'ed 
basis.  Seats  will  be  reser\'ed  for  the 
media.  Persons  with  disabilities  should 
contact  the  Commission  no  later  than 
Septemberl  2, 1994,  if  special 
accommodations  are  needed. 

For  Further  Information  Contact:  Ms. 
Rene  A.  Redwood,  Executive  Director. 
Glass  Ceiling  Commission.  U.S. 
Department  of  Labor.  200  Constitution 


Ave.  NW..  room  C-2313.  Washington. 
DC  20210,  (202)  219-7342. 

Signed  at  Washington,  D.C.  this  19th  day 
of  August.  1994. 

Robert  B.  Reich. 

Secretary  of  Labor. 

[FR  Doc.  94-20899  Filed  8-24-94;  8:45  am] 

BILLING  CODE  4S10-29-M 


Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  th«t  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm.^r  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdi\'ision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firni. 

TA-W-30,037;  Elf  Atochem  North 

American.  Inc.,  Industrial  Chemical 

Div.,  Taconia,  WA 
TA-W-29.730;  Hughes  Aircraft  Radar 

Systems  Group,  Los  Angeles,  CA 
TA-\V-29,921;  Douglas  &  Lomason  Co., 

Phenix  City,  AL 
TA-W-29.830;  Isoloc  Manufacturing 

Co..  Vancouver,  WA 
TA-W-29,942;  Fuelco,  Denver,  CO 
TA-W-29,867;  Struthers-Dunn,  Inc.. 

Pitman.  NJ 


TA-W-29.632;  Weldotron  Corp.. 

Piscataway,  NJ 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-30,118;  H  &  W  Service  Co.. 

Crane.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.685:  Frigidaire  Co..  Athens 
Range  Products.  Athens.  TN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

T.\-VV-30,051 ;  Ford  New  Holland. 
Dallas,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.985;  Farah  Manufacturing 

Co..  El  Paso,  TX 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-30,005;  Ford  New  Holland. 

Troy.  MI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 

1974. 

TA-VV-3Q,061;  Philips  Lighting  Co.,- 
Washington.  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-VV-29,872:  Baxter  Healthcare  Corp.. 
Bently  Div..  Irvine,  CA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the, 
relevant  period  as  required  for 
certification. 

TA-W-29,970;  New  York  Life  Insurance 
Co..  New  York,  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.768;  Normandy 

Manufacturing  Co.,  Inc.,  Paducah, 
KY 

Predominate  reason  for  the  subject 
firm's  closure  in  March  1994  was  a 
decline  in  its  sales  staff  in  the  first 
quarter  of  1994.  Fewer  salesmen  in  1994 
led  to  a  decUne  in  sales  at  the  subject 
firm  in  the  first  quarter  of  1994 
compared  to  the  same  period  in  1993. 
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TA-W-29,743  &  TA-W-29,832;  IBM 
Corp.,  Poughkeepsie,  NY  & 
Kingston.  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-VV-30.111;  Southland  Corp.,  Willow 
Grove,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-\V-29,774;  Airfoil  Forging  Textron. 
Euclid,  OH 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  Hke  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-VV-29,928;  True  Temper  Hardware 
Co.,  Anderson,  SC 

The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  dechne  during  the 
relevant  period  as  required  for 
certification. 

TA-VV-29,887;  Baxter  Heahhcare  Corp., 
Kingstree,  SC 

The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations  For  Worker 
Adjustment  Assistance 

TA-VV-29,556  &  TA-VV-29.556A; 
McDonnell  Douglas.  Helicopter 
Systems,  Mesa,  AZ  and  Culver  Citv, 
CA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  February 

18, 1993. 

TA-W-30,004;  Freitex,  Inc.,  Albany,  GA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  8, 

1993. 

TA-W-29,920;  Goody  Products,  Inc.. 
Kearny,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  18, 
1993. 


I 


TA-VV-29,978;  Classic  Lady  Fashion, 
Hialeah  Gardens,  FL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  26 
1993. 

TA-W-30,003;  Goodyear  Tire  &  Rubber 
Co.,  Logan,  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  7 
1993. 

TA-\V-29,957;  Southland 

Manufacturing,  Lepanto,  AR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mav  15. 
1993. 

W-29.946;  PhiHps  Technologies.  Airpax 
Mechatronics  Group,  Chesire,  CT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mav  25. 
1993. 

TA-\V-30.057;  McClure  Manufacturing, 
Inc.,  Ellijay,  GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  23, 
1993. 

TA-\V-29.840;  Dataproducts  Corp.. 
Norcross,  GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  11, 
1993. 

TA-W-28,816;  KTS  Industries.  Inc.. 
Kalamazoo,  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  23, 
1993. 

TA-VV-29,982;  Joseph  H.  Hill  Co  . 

Richmond,  IN 
TA-VV-29.983;  Hill  Floral  Products. 

Inc.,  Richmond,  IN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  .Mav  27, 
1993. 

TA-W-29,902;  Arsynco.  Inc.,  Carlstadt. 
NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mav  2. 
1993. 

TA-\V-29.752;  IBM  Corp..  East  Fishkill 
Facihty,  Hopewell,  NY 

A  certification  was  issued  covering  all 
workers  of  IBM  Corp..  East  Fishkill 
Facility,  Hopewell,  NY  engaged  in 
employment  related  to  the  production  of 
chips  separation  on  or  after  April  18. 
1993.  and  before  January  1, 1994.  Also, 
all  workers  of  IBM  Corp.  East  Fishkill 
Facihty.  Hopewell.  NY  engaged  in  the 
production  of  thermal  conduction 
modules  and  component  parts  other 
than  chips  are  denied. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 


TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  11. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  .August 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibihty  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  that  imports  from  Mexico  or 
Canada  of  articles  hke  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(c)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  dechne  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-000164;  Lipe-Rollway 
Corp.,  Rollway  Bearing  Div., 
Liverpool,  NY 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
U.S.  imports  of  cylindrical  roller 
bearings  from  Canada  and  Mexico 
declined  in  the  twelve  month  period  of 
May  1993  through  April  1994  compared 
to  the  same  period  one  year  earlier.  A 
sur\ey  of  major  customers  revealed  that 
customers  did  not  import  roller  bearings 
from  Canada  or  Mexico  in  1992.  1993  or 
during  January-June  1994. 

NAFTA-TAA-00166;  Lockheed  Fort 
Worth  Co..  Fort  Worth.  TX 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production 
workers'  firm  to  Mexico  or  Canada. 
Production  of  electrical  harnesses  was 
shifted  to  Mexico  prior  to  December  8, 
1993.  the  earliest  date  for  coverage  of 
worker  separations  under  NAFTA-TAA. 
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NAFTA-TAA-00173;  Chock  Full 

O'Nuto,  Greenwich  Mills  Div., 

Mebane,  NC 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  of  the 
subject  plant  revealed  that  customers 
did  not  import  fruit  drinks  or  iced  tea 
mix  from  Mexioo  or  Canada. 
NAFTA-TAA-00H6;  Fisher-Price,  Inc., 

Brownsville.  TX  (Mataraoros,  MX) 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
Worker  separations  at  the  subject  plant 
are  a  resuh  of 'a  company  decision  to 
move  production  from  Matamoros  to 
other  locations  in  Mexico  and  to  the 
Orient.  A  shift  in  production  from  one 
location  in  Mexico  to  another  location 
in  that  coimtry  cannot  be  used  as  a  basis 
for  certification  under  the  terms  of  Title 
V  of  the  North  American  Free  Trade 
Implementation  Act. 
NAFTA-TAA-00171;  Coltec  Industries, 

Inc.,  Burbank,  CA 
The  investigation  revealed  that  the 
workers  of  the  subject  Firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  Tlie  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  did  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA-TAA-00172;  American 

Cyanamid  Co..  Pearl  River.  NC 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
Although  American  Cyanamid  is 
currently  seeking  the  approval 
necessary  to  shift  production  of 
dyclomycin  to  Mexico,  no  shift  has  yet 
occurred.  In  addition,  no  worker 
separations  attributable  to  the  possible 
transfer  have  yet  taken  place. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00163;  Sola  Optical  USA. 
Inc.,  Colonial  Heights,  VA 
A  certification  was  issued  covering  all 
workers  of  the  Colonial  Heights,  VA 
plant  of  Sola  Optical  USA.  Inc., 
separated  on  or  after  December  8, 1993. 

NAFTA-TAA-00165;  Dana  Corp., 
Pueblo,  CO 

A  certification  was  issued  covering  all 
workers  of  Dana  Corp.,  Pueblo,  CO 
separated  on  or  after  December  8. 1993. 
NAFTA-TAA-00167;  Sara  Lee  Knit 
Products,  Midway.  GA 

A  certification  was  issued  covering  all 
workers  of  the  Midway.  GA  plant  of 
Sara  Lee  Knit  Products  separated  on  or 
after  December  8. 1993. 

NAFTA-TAA-00170;  GenCorp. 

Reinforced  Plastics  Div.,  Ionia,  MI 


A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  reinforced 
fiberglass  grill  openly  panels  for  the 
Buick  Century  and  the  Oldsmobile  Ciera 
lines  at  the  Ionia;  MI  plant  of  the 
Reinforced  Plastics  Div.,  GenCorp 
separated  on  or  after  December  8. 1993. 
NAFTA-TAA-00169;  Parker  Hannifin 
Coip.,  Berea.  KY 

A  certification  was  issued  covering  all 
workers  of  Parker  Hannifin  Corp..  Berea, 
KY  separated  on  or  after  December  8, 
1993. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  August.  1994.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  C-4318,  U.S.  Department  of  Lat)or,  200 
Constitution  Avenue.  N.W.,  Washington,  D.C. 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 

Dated:  August  17.  1994. 
Violet  L.  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  94-20849  Filed  6-24-94;  8:45  am] 

BILLING  CODE  4S10-30-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Genwral  Coal  Company  (Amendment) 

(Docket  No.  M-94-116-C1 

Genwal  Coal  Company.  P.O.  Box 
1420,  Huntington,  Utah  84528  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.350  (air  courses  and  belt 
haulage  entries)  to  its  Crandall  Canyon 
Mine  (I.D.  No.  42-01715)  located  in 
Emer>'  County.  Utah.  The  petitioner 
proposes  to  use  belt  air  to  ventilate  the 
face  area;  to  install  a  low-level  carbon 
monoxide  detection  system  that  would 
provide  both  visual  and  audible  alarm 
signals  as  an  early  warning  device  in 
belt  entries  used  as  intake  air  courses; 
and  to  firovide  two  separate  and  distinct 
intake  air  escapeways  to  the  miners 
working  in  the  development  sections. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Three  Way  Coal  Company 

I  Dot  ket  No.  M-94-117-C1 

Three  Way  Coal  Company,  P.O.  Box 
17,  Brachdale.  Pennsylvania  17923  has 
filed  a  petition  to  modify  the 


application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Little  Vein 
Slope  (I.D.  No.  36-08332)  located  in 
Schuylkill  County.  Peiuisylvama. 
Because  of  the  steep,  frequently 
changing  pitch  and  numerous  curves 
and  knuckles  in  the  main  haulage  slope, 
the  petitioner  proposes  to  use  the 
gunboat  without  safety  catches  in 
transporting  persons.  As  an  alternative, 
when  using  the  gunboat  to  transport 
persons,  the  petitioner  proposes  to  use 
an  increased  rope  strength  safety  factor 
and  secondary  safety  connections  which 
are  securely  fastened  around  the 
gunboat  and  to  the  hoisting  rope  above 
the  main  connecting  device. 

3.  Red  Oak  Mining  Company 

(Docket  No.  M-94-118-C] 

Red  Oak  Mining  Company.  P.O.  Box 
210.  Westover.  Pennsylvania  16692  has 
filed  to  modify  the  application  of  30 
CFR  75.1103-4(a)(3)  (automatic  fire 
sensor  and  warning  device  systems)  to    ' 
its  South  Mine  (I.D.  No.  36-07810) 
located  in  Cambria  County. 
Pennsylvania.  The  petitioner  proposes 
to  install  a  low-level  carbon  monoxide 
detection  system  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
where  a  monitoring  system  identifies  a 
sensor  location  instead  of  having  a 
detection  system  in  each  belt  flight.  The 
petitioner  states  that  the  carbon 
monoxide  monitoring  system  would  be 
capable  of  providing  both  a  visual  and 
audible  alarm  signal  that  would  be 
activated  when  the  carbon  monoxide 
level  at  any  sensor  reaches  10  ppm 
above  the  ambient  level  of  the  mine,  and 
that  all  miners  would  be  withdrawn  to 
a  safe  location  unless  the  cause  for  the 
alarm  is  determined  not  be  hazardous  to 
the  miners.  The  petitioner  asserts  that 
the  proposed  aUemate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

4.  Red  Oak  Mining  Company 

[Dotket  No.  M-94-119-CJ 

Red  Oak  Mining  Company.  P.O.  Box 
210.  Westover.  Permsylvania  16692  has 
filed  to  modify  the  application  of  30 
CFR  75.350  (air  courses  and  belt  haulage 
entries)  to  its  South  Mine  (I.D.  No.  36- 
07810)  located  in  Cambria  County. 
Pennsylvania.  The  petitioner  proposes 
to  install  a  low-level  carbon  monoxide 
detection  system  as  an  early  warning 
fire  detection  system  in  conveyor  belt 
entries  used  as  intake  air  courses  that 
would  provide  both  visual  and  audible 
alarm  signals  when  the  carbon 
monoxide  level  at  any  sensor  is  10  ppm 
above  the  ambient  level  for  the  mine, 
when  an  audible  alarm  signal  is 
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different  from  the  alert  signal,  and  when 
the  carbon  monoxide  level  reaches  15 
ppm  above  the  ambient  level  for  the 
mine.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

5.  Somerset  Mining  Company 

IDocket  No.  M-94-120-CI 

Somerset  Mining  Company,  P.O.  Box 
535,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.350  (air  courses  and  belt 
haulag?  entries)  to  its  Sanborn  Creek 
Mine  (I.D.  No.  05-04452)  located  in 
Gunnison  County,  Colorado.  The 
petitioner  proposes  to  use  belt  air  to 
ventilate  active  working  places  in  order 
to  enhance  the  operator's  ability  to 
ventilate  remote  sections  of  the  mine. 
The  petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety"to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatorv 
standard. 

6.  Arclar  Company 

[Docket  No,  M-94-121-C1 

Arclar  Company,  29  West  Raymond, 
P.O.  Box  444,  Harrisburg,  Illinois  62946 
has  filed  a  petition  to  modif\'  the 
application  of  30  CFR  75.360[b)(6) 
(preshift  examination)  to  its  Big  Ridge 
Mine  (I.D.  No.  11-02879)  located  in 
Saline  County,  Illinois.  The  petitioner 
proposes  to  conduct  preshift 
examinations  of  the  intake  air  at 
specified  locations  to  determine  the 
quality  and  quantity  of  the  air  reporting 
to  the  operating  unit  and  to  exa.niine  the 
neck  areas  for  any  charges  in  roof 
conditions  on  a  weekly  basis.  The 
petitioner  states  that  a  six  month  hibtury 
of  preshift  examinations  have  shown  no 
quantity  of  methane  or  oxygen 
deficiency.  The  petitioner  asserts  that 
the  proposed  alternate  m.ethod  would 
provide  at  least  the  san.e  mcrisure  of 
protection  as  would  the  rr.andatorv 
standard. 

7.  Freeman  United  Coal  Mining 
Company 

IDotkel  No.  M-94-1  ;2-(:| 

Freeman  United  Coal  Mining 
Company,  P.O.  Box  100,  West  Frankfort. 
Illinois  62896-0100  has  filed  a  petition 
to  modify  the  apphcation  of  30  CFR 
75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Orient  No.  6 
Mine  (I.D.  No.  11-00599)  located  in 
jeflerson  County.  Illinois.  The  petitioner 


proposes  to  use  2400  volt  cables  to 
power  longwall  equipment  inby  the  last 
open  crosscut  and  within  150  feet  of 
pillar  workings  (gob)  areas.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard 

8.  B&M  Coal  Company 

[Docket  No.  M-94-123-C1 

B&M  Coal  Company,  Box  37,  Diliiner, 
Pennsylvania  15327  has  fried  an 
amended  petition  for  its  B&M  No.  2 
Mine  (I.D.  No.  36-06126)  located  in 
Greene  County,  Pennsylvania.  The 
petitioner  requests  that  previous 
petition,  docket  number  M-91-102-C. 
for  30  CFR  75.362  be  amended.  The 
petitioner  requests  that  Item  No.  15  of 
the  previous  petition  be  amended  to 
include  language  requiring  intake 
escapeways  to  be  maintained  m 
accordance  with  new  mandatory 
standard  30  CFR  75.380  (f)(1) 
(Ventilation  Final  Rule  of  November  15. 
1992).  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatorv 
standard. 

9.  Kennecott  Utah  Copper 

[Docket  No  M-94-35-.MI 

Kennecott  Utah  Copper,  8362  West 
10200  South,  P.O.  Box  525,  Bingham 
Canyon,  Utah  84006-0525  has  filed  ^n 
amended  petition  to  its  previous 
petition  30  CFR  56.9022.  docket  ni;mbcr 
M-86-20-M  for  its  Concentrator  North 
(ID.  No.  42-00717)  located  in  Salt  Lake 
County,  Utah.  The  petitioner  requests 
that  the  previous  petition  be  amended  to 
reflect  the  new  mandatorv  stand.ird  30 
CFR  56.9300  (d)(1)  and  {d]{3].  The 
petitioner  proposes  to  post  warni.^g 
signs  that  impoundment  roaduav  is  not 
bermed  and  caution  must  be  used  at 
each  access  point  from  the  out'-r 
roadway  because  of  the  stnicture  of  the 
tailings  impoundment,  to  post  signs  that 
limit  speed  at  15  MPH;  to  limit  access 
to  the  impoundment  roadway  to  onlv 
.luthoriztd  personnel  required  to  be  in 
the  area  for  inspecting  and  dr 
maintaining  the  pipeline  in  the  area.  ;n 
the  tailings,  and/or  the  rodd\va\'.  In 
addition,  the  petitioner  proposes  lu 
install  a  24-inch  diameter  pipeline  on 
the  inside  edge  of  the  impcundrnf^nt 
roadway  that  ser\'es  as  a  Lontinuous 
delineator  to  vehicle  drivers;  to  limit 
traffic  on  the  roadway  to  one-wav 
traffic,  to  limit  access  to  personnel 
required  to  ha\e  access  to  conduc;t 
inspections  or  perform  maintenance,  to 
provide  training  to  all  authorized 
personnel  concerning  special  hazard 


recognition;  and  to  issue  a  special 
hcense,  that  would  be  updated  every 
four  years,  to  authorized  drivers  in  th<> 
area.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  same  measure  of 
protection  as  would  the  mandatorv 
standard. 

10.  Rock  of  Ages  Corporation,  and 
Swenson  Granite  Company,  Inc. 
(Subsidiary  of  Rock  of  Ages) 

IDocket  No.  M-94-37-M) 

Rock  of  Ages  Corporation,  P.O.  Box 
482,  Barre,  Vermont  05641  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.19003  to  its  Rock  of  Ages  Lite 
Side  (I.D.  No.  43-00024);  its  Rock  of 
Ages  Dark  Side  (ID.  No.  43-00023);  and 
Its  Wells  Lamson  (I.D.  No.  43-00063)  all 
located  in  Washington  County. 
Vermont,  and  its  Gray  Quarry  (ID  No 
27-00083)  located  in  Memmack 
County,  .New  Hampshire.  The  petitioner 
requests  rehef  from  the  mandatory 
standard  as  it  applies  to  chain  drives 
between  the  driving  mechanism  and  the 
gear  train  of  the  hoists,  allowing  the  use 
of  chain  drives  for  such  application.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petition*, 
may  furnish  uTitten  com.ments.  These 
comments  must  be  filed  with  the  Offu  e 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  HeoUh 
.Administration,  room  627,  4015  Wilson 
Boulevard.  .Arlington.  Virginia  22203 
.Ml  comments  must  he  pcst.marked  u: 
receivcd  in  that  office  on  or  before 
.September  26,  1994   Copies  of  these 
petitions  axe  available  for  ;rr*-pection  at 
that  address. 

Ddtfd   .Ai:gi;s!  18   T1'''4 
Patricia  VV.  Silvey. 

DirectOT.  Office  ofSiandardf  IV^^toUons-and 

Vnri(2!icps. 

iFR  Doc  94-20946  Filed  8-24-94  8  4i  c-,; 
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SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
Advisory  Committee. 
DATES:  Wednesday,  September  14.  1994, 
8:30  a.m.  to  5:30  p.m.;  Thursday. 
September  15. 1994.  8:30  a.m.  to  5:30 
p.m.;  and  Friday,  September  16,  1994, 
8:30  a.m.  to  3  p.m. 
ADDRESSES:  The  NaUonal  Council  on 
The  Aging,  Inc.,  Conference  Room  A 
and  B,  409  Third  Street.  SVV..-Suite  200, 
Washington,  DC  20024. 
FOR  FURT>CR  INFORMATION  CONTACT:  Dr. 
LawTence  J.  Caroff,  Code  SZF,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546.  202/358-0351. 
SUPP1.EMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
lo  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
—Overview  of  Office  of  Space  Science 

Status 
—Review  of  FY95  Budget 

—Discussion  of  Report  of  the  Advisory 
Committee  on  the  Future  of  the  U.S. 
Space  Program  {Augustine  Report) 

— Strategic  Planning 

— Ehvisional  Reports 

— Subcommittee  Reports 

—Discussion  and  Writing  Groups 

— Briefing  on  the  Education  Programs 
It  is  imperative  that  the  meeting  be 

held  on  these  dates  to  accommodate  the 

scheduling  priorities  of  the  key 

participants.  Visitors  will  be  requested 

to  sign  a  visitor's  register. 

Dated:  August  18,  1994. 
Danalee  Green, 

Chief.  Management  Controls  Office,  National 
Aeronautics  and  Space  Administration. 
(PR  Doc  94-20859  Filed  8-24-94;  8:45  am] 
BILLING  CODE  7S1»-<H-M 


NATIONAL  SCIENCE  FOUNDATION 

Spedal  Emphasis  Panel  in 
Astronomical  Sciences;  Meeting: 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

NAME:  Special  Emphasis  Panel  in 

Astronomical  Sciences. 

DATE  AND  TIME:  September  Ip,  1994,  9:00 

a.m.-5:00  p.m. 

PLACE:  National  Science  Foundation. 

4201  Wilson  Boulevard,  room  365. 

Arhngton.  VA  22230. 

TYPEOF  MEETIMQ:  Closed. 

CONTACT  PERSON:  Benjamin  B.  Snavely. 

Trogram  Director.  National  Science 


Foundation.  4201  Wilson  Boulevard, 
room  1045.  Arlington.  VA  22230. 
Telephone:  (703)  306-1820. 
MINUTES:  May  be  obtained  from  contact 
person  listed  above. 
PURPOSE  OF  MEETING:  To  review 
scientific  and  technical  content  of 
proposals  received  in  response  to  NSF 
Small  Business  Innovation  Research 
(SBIK)  program  Solicitation.  Panel  will 
prepare  summary  recommendations  and 
rate  individual  proposals. 
AGENDA:  Review  proposals  and  prepare 
summary  recommendations. 
REASON  FOR  CLOStNQ:  The  proposals 
being  reviewed  include  information  of  a 
proprietar,  •,.  confidential  nature, 
including  technical  information  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552  b.  (c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  August  22.  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  94-20959  Filed  8-24-94:  8:45  am] 

BILLING  CODE  75SS-01-M 


Special  Emphasis  Panel  in  Chemical 
and  Transport  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisorj-  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following  6 
meetings. 

NAME:  Special  Emphasis  Panel  in 
Chemical  and  Transport  Systems 
(#1190). 


Data 

Time 

Place 

Aug.  29.  1994 
Aug.  31.  1994 
Aug.  31.  1994 
Sept.  9.  1994 
Sept.  12, 

1994. 
Sept.  23, 

1994, 

8:30  a.m.-6  p.m. 
8:30  a.m.-5  p.m. 
8:30  a.m.-5  fj.m. 
8:30  a.m.-5  p.m. 
8:30  a.m.-5  p.m. 

8:30  a.m,-5  p.m. 

Rm.  530 
Rm.  530 
Rm.  360 
Rm.  530 
Rm.  530 

Rm.  360 

LOCATION:  All  conference  rooms  are 
located  at  the  National  Science 
Foimdation.  4201  Wilson  Blvd., 
Arlington.  VA. 

TYPE  OF  ilEETlNGS:  Closed. 
CONTACT  PERSONS:  Dr.  Robert  L.  Powell, 
Dr.  M.C.  Roco.  Dr.  Farley  Fisher.  Dr. 
Maria  Burka.  Dr.  Robert  Welleck.  Dr. 
Milton  Linevsky.  and  Dr.  Syed 
Qutubucidin.  Program  Directors, 
Division  of  Chemical  and  Transport 
Systems,  room  525,  (703)  30P-1 371, 
National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  \\  22230. 
PURPOSE  OF  MEETING:  To  provide  advice 
and  recommendations  concerning 


proposals  submitted  to  NSF  for  financial 
support. 

AGENDA:  To  review  and  evaluate 
proposals  for  the  Small  Business 
Irmovation  Research  Program  (SBIR)  as 
part  of  the  selection  process  for  awards. 

REASON  FOR  CLOSING:  The  proposals 
being  reviewed  include  infonnation  of  a 
proprietary  or  confidential  naturt», 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  tht; 
Government  in  the  Stmshire  Act. 

REASON  FOR  LATE  NOTICE:  Sho-"  ti:r,e- 
frame  in  receiving  proposals  and  need 
to  have  reviewed  by  a  specific  date. 

Dated;  .August  22.  1994. 
M.  Rebecca  Winkler, 
Comm  ittpe  Management  Officer. 
jFR  Doc.  94-20967  Filed  8-24-94;  8:45  am] 
BILUNG  CODE  7SS5-01-U 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

NAME:  Special  Emphasis  Panel  in  Civil 
and  Mechanical  Systems. 

DATE  AND  TIME:  September  15,  1994.  8:30 
a.m.  to  5.00  p.m. 

PLACE:  NSF,  room  530.  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

CONTACT:  Drs.  Ken  Chong,  Eleonora 
Sabadell,  Mahendra  Singh  or  Shih-Chi 
Liu.  Program  Directors,  703-306-1361. 

TYPE  OF  MEETING:  Closed. 

PURPOSE  OF  MEETING:  To  provide  advice 
and  recommendations  concerning 
support  for  research  proposals 
submitted  to  the  NSF  for  financial 

research. 

AGENDA:  To  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards. 

REASON  FOR  CLOSING:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature. 
including  technical  information; 
financial  data,  such  as  salaries,  and 
personal  infonnation  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b  (c)  (4)  and  (6)  uf  the 
Government  in  the  Sunshine  Act. 


Federal  Register  /  Vol.  59.  No.   164  /  Thursday.  August  25.  1994  /  Notices 


43871 


Duled.  August  22.  1994 
M.  Rebecca  Winkler, 

Committee  Management  Ofju  er 

IFR  Doc.  94-20957  Filed  8-24-94;  6  45  a:]i; 

E'LLING  CODE  75SS-01-M 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Meeting 

In  accorciance  with  the  Fed?:;'! 
Advisory  Committee  Act  (Pab.  L.  !J2- 
46a,  as  amended),  the  Nation?.!  Science 
Foundation  (NSF)  announces  the 
f.^!loviing  meeting: 

NAME:  Special  Emphasis  Panel  in  Ci\il 
and  Mechanical  Systems  (cl205J. 
DATE  AND  TIME:  September  14.  199J;  8;'-l0 
■£i  m.  to  5:00  p.m. 

PLACE:  NSF.  rm.  530,  4201  \V:Ison  B:v  . 
Arlington,  VA. 

CONTACT:  Dr.  Oscar  VV.  Dillon  /  Dr. 
Wi'liam  A.  Spitzig.  Progra.m  Directors, 
room  545.  NSF. 
TYPE  OF  MEETING:  Closed 
PURPOSE  OF  MEETING:  To  provide  advice 
and  recommendations  concerning 
support  for  research  propcjsals 
submitted  to  the  NSF  for  fmancinl 
support. 

AGENDA:  To  review  and  evaluate  SB!R 
proposals  as  part  of  the  selection 
process  for  awards. 
REASON  FOR  CtOSING:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5 
use.  552b(cK4»  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  August  22.  1994 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(PR  Doc.  94-20960  Filed  8-24-94;  8  45  a.-nj 

8ILUNG  CODE  7SSS-01-M 


Division  of  Computer  and  Computation 
Research  Special  Emphasis  Panel; 
Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisoiy  Committee  Act  (Public 
Law  92-463),  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPPLEIKKNTARV  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
'.nfcrmotjon  pf  proprietarj'  or 


confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  tl.e 
public  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
5.T2b(c|,  Government  in  the  Sunshin'^' 
Act. 

NAME:  Special  Emphasis  Panel  in 
Division  of  Corrputer  and  Compat.iUnn 
Ri-sf.jrch. 

DATE:  September  13.  1994. 

TlMf^:  8;30  a.m  -5:00  p.m. 

PLACE:  Na»j(,i'al  Science  Foundation. 

4201  Wilson  c.;'..!evard,  .A.rli!if:ton.  \'.-\. 

TYPE  OF  ME£r:^0:  Closed. 

AGENDA:  Reviev.'  and  Evaluate  Small 

Business  Inrcv.ftion  Research 

Proposals. 

CONTACT:  Or  Ciepiid  L.  Enge!.  Proeram 

Director,  Special  Projects,  Computer  and 

Computation  Research  National  Science 

Foundation,  room  1145,  Arlington,  V.-\ 

2230.(703)306-19:0. 

Dated- A.jg'.ist  22.  1«94 
-M.  Rebecca  WtnUer. 
Committee Mar.agpment  Officer 
IFR  Doc   94-2C9fe5  Filed  6-24-94;  S  45  i,iu] 
BILLING  CODE  75SS-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture  and  Industrial  Innovation; 
Meetings 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
am.ended).  the  National  Science 
Foundation  announces  the  following 
meeting; 

NAME;  Special  Emphasis  Panel  in 
Design.  Manufacture  and  Industrial 
Innovation. 

DATE  AND  TIME:  September  12-13,  1994 
8:30  a.m.  to  5:00  p.m. 
PLACE:  4201  Wilson  Blvd.,  room  370. 
Arlington,  VA  22230. 
TYPE  OF  MEETIMQ:  Closed. 
CONTACT  person:  Ritchie  Coryell.  SBIR 
Program  Director.  Design,  Manufacture 
and  Industrial  Innovation.  National 
Science  Foundation,  4201  Wilson  Bivd  . 
room  590,  Arlington.  VA  22230.  (703) 
306-1391. 

PURPOSE  OF  MEETING:  To  provide  advice 
and  recommendations  concerning 
proposals  submitted  to  NSF  for  financial 
support. 

AGENDA:  To  review  and  evaluate  SBIR 
Phase  I  proposals  imdcr  the  SBIR 
Program  Solicitation  (NSF  94-45) 
REASON  FOR  CLOSJMG:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  of  confidential  nature, 
including  technical  information; 


financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Ac.l. 

Dsted:  .*.cgus!  22.  TJ'»4 
M.  Rebecca  Winkler. 
C.rtmmittve  Mnnngemf-nt  Officer 
n-R  Dot.  94-20958  Filed  .S-24-n4;  8-45  a-r-.l 
BILLING  CODE  7»SS-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture  and  Industrial  Innovation; 
Meeting 

!n  ac< crd.^iice  with  the  Fedora' 
.*.dv;sory  Committee  Act  (Pub  L.  <j2 
463.  as  amended),  the  National  Science 
Foundation  anr;ouncpd  the  foilowmg 

meeting, 

NAME  AND  COMMITTEE  CODE:  Special 
Empha<;is  Panel  in  Design.  Manufacture 
and  Industrial  Irirnjvati'jn. 

DATE  AND  TIME:  September  13.  1994 '8  30 
a.m.  to  4:00  p.m. 

PLACE:  Natiura!  Science  Four.dation. 
4201  Wilson  Boulevard,  Arlington.  VA 
22230.  room  360  and  360-2. 

TYPE  OF  MEETING:  Closed. 

CONTACT  PERSON:  Dr  F.  Stan  Settles, 
Program  Director  for  Design  and 
Integration  Engineering  and  Dr.  Pius  ). 
Fgbelu.  Program  Director  for  Operations 
Research  and  Production  Systems, 
National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  V.\  22230. 
Telephone:  (703)  306-1330. 

PURPOSE  OF  MEETING:  To  provide  advice 

and  recommendations  concerning 
proposals  submitted  to  NSF  for  financial 

support. 

AGENDA:  To  revu  w  and  evaluate  SBIR 
proposals  as  part  of  the  selection 
process  for  av.ards 

REASON  FOR  CLOSING;  The  proposals 

being  reviewed  include  information  of  a 
proprietar)-  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries  and 
personal  inform.ation  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exem.pt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Datfd   ,^ugus!  22,  1994 
M.  Rebecca  Winkler, 

Committee  Management  Ofpcer 

IFR  Doc  94-20961  Filed  8-24-94.  8  45  am] 
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Special  Emphasis  Panel  in  Design, 
Manufacture  and  Industrial  Innovation; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
foimdation  announces  the  following 
meeting. 

NAME:  Special  Emphasis  Panel  in 
Design,  Manufacture  and  Industrial 
Innovation. 

DATE  AND  TIME:  September  16,  1994-830 
a.m.  to  5:00  p.m. 

PUkCE:  Rooms  340  and  365.  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 
TYPE  OF  MEETING:  Closed. 
CONTACT  PERSON:  Dr.  Warren  De  Vries, 
and  Dr.  Kesh  Narayanan,  Program 
Directors  for  Manufacturing  Machines 
and  Equipment,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230,  phone/(703)-306- 
1328. 

PURPOSE  OF  MEETING:  To  provide  advice 
and  recommendations  concerning 
proposals  submitted  to  NSF  for  financial 
support. 

REASON  FOR  CLOSING:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated;  August  22,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
|FR  Doc.  94-20966  Filed  8-24-94.  8.45  ?.r:it 
BILUNG  CODE  7S5&-01-M 


Earth  Sciences  Proposal  Review 
Panel;  Meeting 

In  accordance  with  the  Federdi 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  an.iouncos  the 
following  meeting. 

NAME:  Earth  Sciences  Proposal  Review 
Panel  (1569). 

DATE:  September  14.  15  aiid  16.  1994 
TiME:  8;00  a.m.  to  6.00  p.m.  each  dav 
PLACE:  Room  330,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
ArUngton,  VA  22230. 
TYPE  OF  MEETING:  Closed 
CONTACT  PERSON:  Dr.  Alan  M.  Gaines, 
Section  Head.  Division  of  Earth 
Sciences,  room  785,  National  Science 
Foundation,  Arlington,  VA.  (703)  306- 
1553. 


PURPOSE  OF  MEETING:  To  provide  advice 
and  recommendations  concerning 
proposals  submitted  to  NSF  for  financial 
support. 

AGENDA:  To  review  and  evaluate  earth 
sciences  proposals  as  part  of  the 
selection  process  for  awards. 
REASON  FOR  CLOSING:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  proposals. 
These  matters  are  exempt  under  5 
use.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  .\ct. 

Dated:  August  22,  1994. 
M.  Rebecca  Winkler, 

Committea Management  Officer 

|FR  Doc.  94-20963  Filed  8-24-94:  8  45  e;::| 

BILLING  CODE  75S5-01-M 


Advisory  Committee  for  Engineering, 
Committee  of  Visitors;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
two  meetings. 

NAME  AND  COMMrTTEE  CODE:  Advisory 

Committee  for  Engineering.  Committee 

of  Visitors  (#1170). 

DATE  AND  TIME:  September  12  and  13. 

1994,  8:30  a.m.  to  500  p.m 

PLACE:  Rooms  340  and  470.  4201  Wilson 

Boulevard,  Arlington,  VA. 

TYPE  OF  MEETINGS:  Closed. 

CONTACT  PERSONS:  Drs.  M.C.  Roco  ar.fi 

Robert  L.  Powell  and  Drs.  Maria  Burka 

and  Farley  Fisher,  Program  Directors. 

Division  of  Chemical  and  Transport 

Systems,  loom  525,  National  Science 

Foundation,  4201  Wilson  Boulevard. 

Arlington,  V.^  222:^0.  Telephone   f?03} 

306-1371. 

PURPOSE  OF  MEETINGS:  To  r,-rr>  out 

Committee  of  Visitors  (COV)  review. 

mi  luding  examination  of  decisior.s  i.n 

proposals,  reviewer  co.mments.  and 

other  privileged  materials. 

AGENDA:  To  provide  oversight  re;  lew  of 


the  Fluid.  Paniculate,  and  H\dr 


.rauhc 


Systems  Program  and  the  Chemic; 
Reaction  Processes  Program. 
REASON  FOR  CLOSING:  The  meetings  are 
closed  to  the  public  because  the 
Committee  is  reviewing  proposal 
actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals 
if  they  were  disclosed.  If  discussions 
were  open  to  the  pubhc,  these  matters 
that  are  exempt  under  5  US  C.  552b(c) 
(4)  and  (6)  of  the  Government  in  the 


Sunshine  Act  would  be  improperly 
disclosed. 

Dated:  August  22,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-20968  Filed  ^24-94:  8:45  £r.! 

BILLING  CODE  755&-01-M 

Special  Emphasis  Panel  In  Polar 
Programs:  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting. 

NAME:  Special  Emphasis  Panel  in  Polar 
Programs. 

DATE  AND  TIME:  September  IS  and  16. 
1994;  8:30  a.m.-5  p.m. 
PLACE:  National  Science  Foundation. 
4201  Wilson  Blvd.  Arlington,  VA  22230. 
room  360. 

TYPE  OF  MEETING:  Closed. 

CONTACT  PERSON:  Julie  Palais, 

Glaciology  Program  Manager,  Office  of 

Polar  Programs,  Room  755,  National 

Science  Foundation,  4201  Wilson  Blvd. 

Arlington,  VA  22230.  Telephone:  (703) 

306-1033. 

PURPOSE  OF  MEETING:  To  provide  advice 

and  recommendations  concerning 

proposals  submitted  to  NSF  for  financial 

support. 

AGENDA:  To  review  and  evaluate 
research  proposals  on  Antarctic 
Research. 

REASON  FOR  CLOSING:  The  proposals 
being  reviewed  include  information  of  s 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  v:  ;he- 
Govemment  in  the  Sunshine  Act. 

Dated.  August  22.  1994. 
M.  Rebecca  Winkler, 

Cc:n:Ti>tU'e  Management  Officer     - 

iPR  Doc.  94-20964  Filed  8-24-94;  S  45  srr.i 

BILLING  CODE  7555-01-M 

Special  Emphasis  Panel  in  Office  of 
Systemic  Reform;  Meeting 

In  accordance  with  the  Federal 
-Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

NAME  AND  CODE:  Special  Emphasis  Panel 
in  Office  of  Systemic  Reform. 
DATE  AND  TIME:  September  18-22,  1994. 
8  a.m.-9  p.m. 
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PLACE:  NSF.  3rd  floor,  4201  Wilpon 
Boulevard,  Arlington,  VA. 

TYPE  OF  MEETMQ:  Closed. 

CONTACT  PERSON:  Madeleine  Long,  Paula 
Duckett.  or  Daniel  Burke.  Program 
Directors.  Urban  Systemic  Initiatives, 
room  875.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1684. 

PURPOSE  OF  MEETING:  To  provide  advice 
And  recommendations  concerning 
proposals  submitted  to  NSF  for  financial 
support.  . 

AGENDA:  To  review  and  evaluate 
proposals  for  the  Urban  Systemic 
Initiatives  Program  as  part  of  the 
selection  process  for  awards. 

REASON  FOR  CLOSING:  The  proposals 
_  being  reviewed  incUide  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  August  22,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-20962  Filed  8-24-94;  8:45  am] 
BILLING  CODE  75&S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  SIN  5(M54,  STN  50-455,  STN 
50-456,  STN  50-457] 

Commonwealth  Edison  Company; 
Correction  to  Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearlnjg 

On  August  15,  1994,  the  Federal 
Register  published  an  Individual  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  SignificaiU 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing.  On  page 
41804,  under  Commonwealth  Edison 
Company,  Docket  Nos.  STN  50-454. 
STN  50-455.  STN  50-456.  and  STN  50- 
457,  first  column,  last  paragraph,  the 
application  date  of  March  11.  1994, 
should  have  read  March  23.  1994,  as 
supplemented  on  July  26,  1994. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  August  1994. 


For  the  Nuclear  Regulatory  Commission. 
George  F.  Dick,  Jr., 

Project  Manager.  Pro/ect  Directorate  Ul-2, 
Division  of  Reactor  Projects — III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-20925  Filed  8-24-94;  8:45  am] 

BILUNG  CODE  7590^1-M 


[Docltet  Nos.  50-369  and  50-370] 

Duke  Power  Company;  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Duke  Power 
Company  (the  licensee)  to  withdraw  its 
May  13,  1993,  application  for  proposed 
aiT;endments  to  Facihty  Operating 
License  Nos.  NPF-9  and  NPF-17  for  the 
McGuire  Nuclear  Station,  Units  1  and  2. 
located  in  Mecklenbiug  County,  North 
Carolina. 

The  proposed  amendments  would 
have  reduced  the  maximum  allowable 
power  range  neutron  flux  high  setpoints 
with  inoperable  steam  line  safety  valves 
during  four-loop  operation. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  4,  1993 
(58  FR  41504).  However,  by  letter  dated 
August  1,  1994,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  13,  1993,  and 
the  licensee's  letter  dated  August  1, 
1994,  which  withdrew  the  appHcation 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW.. 
Washineton.  DC  20555,  and  at  the 
Atkins  Library,  University  of  North 
Carolina.  Charlotte  (UNCC  Station), 
North  Carolina  28223. 

Dii!fd  at  Roi'Kville.  Maryland,  this  18th  day 

oi  August,  1904. 

For  the  Naclear  Regulator>'  Com.Tiission. 
Robert  E.  Martin, 

Acting  Project  Manager,  Project  Directorate 
11-3.  Dr.iiion  of  Reactor  Projects — /,//,  Office 
of  Xuclea  r  Reactor  Regula  tion . 
IFR  Doc.  94-20926  Filed  8-24-94.  8  45  arr.l 

BILLING  CODE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34549;  File  No.  SR-Amex- 
93-46] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  6  to  a 
Proposed  Rule  Change  lay  the 
American  Stock  Exchange,  Inc.. 
Relating  to  Equity  Linked  Term  Notes 

August  18,  1994 

On  December  29.  1993.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
( 'Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"  ),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  Equity  Linked  Term  Nutes 
(  "ELNs").  Notice  of  the  propc^.  _..d 
Amendment  No.  1  ^  appeared  in  the 
Federal  Register  on  January  26,  1994.* 
No  comment  letters  were  received  on 
the  proposed  rule  change.  The  Exchange 
filed  Amendment  No.  2  to  the  proposed 
rule  change  on  January  31.  1994, 
.\mendment  No.  3  on  March  9,  1944, 
.A-nendment  No.  4  on  April  28,  1994. 
Amendment  No.  5  on  June  27,  1994.  and 
Amendment  No.  6  on  July  18, 1994. ^ 
This  order  approved  the  Exchange's 
proposal,  as  amended. 

The  Amex  proposes  to  amend  Section 
107B  of  the  Guide  with  respect  to  the 
listing  criteria  for  ELNs.^  ELNs  are 
intermediate  term  (two  to  seven  years), 
non-convertible,  hybrid  securities,  the 
value  of  which  is  linked  to  the 
performance  of  a  highly  capitalized. 


>  15  U.S.C.  78s(b!(lM]9821 

'17C:FR240  13b-*!199'5) 

'The  amended  r_!e  !ang-.;dge  cor.taine<i  in 
.■Amendment  No  1  to  !r.e  proposal  was  subsecuentiv 
vviihd.-awn  by  the  .\rr.e\  See  A.Tier.d.Tier.!  No.  6. 
infra  note  5. 

*See  Securities  Excha.nge  Act  Release  No.  33483 
(lamiary  14. 1994).  59  FR  3745  tjanua.'y  26  1994) 

'.Vr.endmen!  .No  6  u':t.*:ciraw'sa.'',d  SLipersecef. 
the  rule  lar,guage  orig'..".i;Jy  p.'oposed  for  section 
107B  of  the  AmexCompary  Gj.oe  ('GLide'  i.  as 
subseqjeitly  amer.deo  by  A.-r.eridinent  Nos.  1 
through  5.  The  cha.-.ges  prcposeo  .r.  .^rT:ei:amer.t 
No  6  are  fuily  desc.'ioed  nere:r.  See  Letter  trom 
Claire  McGra'.h.  Manag;.',g  Directo.'  and  Spec;ai 
Cou.isei  Derivative  Sacur:;ies.  A.Tiex.  tc  .Vichaei 
Wdhnskas.  Bra.-.ch  Chief.  Office.  Divisior.. 
Corr..Tiissiuri.  Gated  |ui,  18.  19'>4  I  Wme.-id.Tiept  No 
6-). 

'•The  Cnrr..T.is.Mon  approved  the  i. sting  ar.d 
t.-aCii.ng  oi  EL.S.«  or.  May  20.  1993.  See  Securities 
Exchange  Act  Release  No   32343  (.May  20.  19931.  58 
FR  30833  (Exchange  A«  Release  No.  32343'J.  The 
Co.Tunission  subsequently  app.-oved  an  amendment 
to  the  listi.ig  standards  for  EL.Ns  to  provide  for 
alternative  capitalization  and  trading  volume 
requirements  for  the  underlying  security.  See 
Securities  Exchange  An  Release  No.  33328 
{December  13  19931  58  FR  66041  (December  K. 
19931 
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actively  traded  common  stock.  ELNs 
may  provide  for  periodic  interest 
payments  to  holders  based  on  fixed  or 
floating  rates,  or  they  may  be  structured 
as  "zero  coupon"  instruments  with  no 
payments  to  holders  prior  to  maturity.' 
ELNs  may  be  subject  to  a  "cap"  on  the 
maximum  principal  amount  to  be  repaid 
to  holders  upon  matiuity,  and  they  may 
feature  a  "floor"  on  the  minimimi 
principal  amount  paid  to  holders  upon 
maturity. 

In  addition  to  the  general  listing 
criteria  contained  in  Section  107A  of  the 
Guide."  ELNs  must  also  confonn  to  the 
special  listing  criteria  of  Section  107B  of 
the  Guide  which  provide  that:  (1)  Each 
issuer  must  have  a  tangible  net  worth  of 
at  least  $150  milUon;  (2)  the  total 
original  issue  price  of  the  particular 
issue  of  ELNs  combined  with  all  of  the 
issuer's  other  ELNs  listed  on  a  national 
secvuities  exchange  or  traded  through 
the  National  Association  of  Securities 
Dealers,  Inc.  Automated  Quotation 
system  ("NASDAQ")  may  not  be  greater 
than  25%  of  the  issuer's  tangible  net 
worth  at  the  time  of  issuance;  (3)  each 
underlying  linked  stock  must  have 
either  (i)  a  market  capitalization  of  at 
least  $3  billion  and  a  trading  volume  in 
the  12-month  period  preceding  listing 
(in  all  markets  in  which  the  underlying 
security  is  traded)  of  at  least  2.5  milhon 
shares,  or  (ii)  a  market  capitalization  of 
at  least  $1.5  billion  and  a  trading 
volume  in  the  12-month  period 
preceding  listing  (in  all  markets  in 
which  the  underlying  seciuity  is  traded) 
of  at  least  20  million  shares;  (4)  the 
issuer  of  the  imderlying  linked  stock 
must  be  a  U.S.  reporting  company  under 
the  Act;  (5)  the  issuance  of  ELNs 
relating  to  an  underlying  linked  stock 
may  not  exceed  5%  of  the  total 
outstanding  shares  of  such  stock;  (6)  the 
linked  security  must  either  be  listed  on 


'The  Exchange  has  agreed  to  notify  the 
Commission  if  an  issuer  of  ELNs  intends  to  provide 
for  periodic  interest  payments  to  holders  based  on 
a  floating  interest  rale.  See  Exchange  Act  Release 
No.  32343,  supra  note  6,  at  note  6.  The 
Commission,  at  that  time,  may  require  the  Amex  to 
submit  a  rule  filing  pursuant  te  Section  19(b)  of  the 
Act  prior  to  permitting  the  Exchange  to  list  an  ELN 
with  such  terms. 

•Under  Section  107Aof  the  Guide,  an  issue  of 
EUds  must  have:  (1)  A  minimum  public 
distribution  of  one  million  trading  units  and  a 
minimum  of  400  unit  holders:  (2)  an  aggregate 
market  value  of  at  least  S20  million:  (3)  where  cash 
settled,  the  settlement  must  be  in  U.S.  dollars:  and 
(4)  where  redeemable,  a  redemption  price  of  at  least 
three  dollars.  In  addition,  Section  107A  provides 
that  issuers  of  hybrid  securities  must  have  assets  of 
at  least  $100  million,  stockholders'  equity  of  at  least 
$10  million,  and  pre-tax  income  of  at  least  $750,000 
in  the  last  fiscal  year  or  in  two  of  the  three  prior 
fiscal  years.  Issues  not  meeting  these  financial 
criteria  must  have  assets  in  excess  of  $200  million 
and  stockholders"  equity  in  excess  of  $10  million. 
or  alternatively,  assets  in  excess  of  $100  million  and 
stOLkholders"  equity  of  at  least  $20  million. 


a  national  seciuities  exchange  or  traded 
through  NASDAQ;  and  (7)  the  linked 
security  must  be  subject  to  last  sale 
reporting. 

The  Exchange  is  now  proposing  to 
amend  Section  107B  in  order  to  provide 
for  the  listing  and  trading  of  ELNs 
Unked  to  a  seciuity,  including  a 
sponsored  ADR,^  that  is  traded  in  the 
U.S.  markets  and  is  issued  by  a  non-U. S. 
company  i°  that  is  subject  to  reporting 
requirements  under  the  Act.  Except  for 
the  requirement  that  the  issuer  of  the 
underlying  linked  security  must  be  a 
U.S.  company,  the  listing  requirements 
for  ELNs  Unked  to  a  security  issued  by 
a  non-U.S.  company  will  be  the  same  as 
those  s«t  forth  above  with  the  following 
enhancements:"  (1)  Section  107B  of  the 
Guide  is  being  amended  to  clarify  that 
the  trading  volume  requirement  refers  to 
U.S.  trading  volume;"  (2)  the  term  of 
such  ELNs  shall  be  hmited  to  between 
two  and  three  years;  (3)  either  (i)  the 
Exchange  must  have  in  place  a 
comprehensive  market  information 
sharing  agreement "  with  the  primary 
exchange  on  which  the  imderlying 
security  is  primarily  traded  (in  the  case 
of  ADRs,  with  the  primary  exchange 
where  the  security  underlying  the  ADR 
is  traded),  or  (ii)  at  least  50%  of  the 
market  for  the  underlying  security  and 
all  related  securities  ^*  for  the  six 


» Amendment  No.  6,  supra  note  5.  As  opposed  to 
an  unsponsored  ADR,  a  sponsored  ADR  is 
established  jointly  by  the  issuer  of  the  underlying 
security  aad  a  depositary.  With  a  sponsored  ADR, 
the  depositary  is  generally  required  to  distribute 
notices  of  shareholder  meetings  and  voting 
instructions  to  ADR  holders,  thereby  ensuring  the 
ADR  holdirs  will  be  able  to  exercise  voting  rights 
through  the  depositary  with  respect  to  the 
underlying  securities. 

'oThe  exchange  defines  a  non-U.S.  company  as 
any  company  formed  or  incorporated  outside  of  the 
United  Stales.  Telephone  conversation  between 
Claire  McQrath,  Managing  Director  and  Special 
Counsel,  Dterivative  Securities,  Amex,  and  Brad 
Ritfer,  Attorney.  Office  of  Derivatives  and  Equity 
RegulatioDt  Division  oT Market  Regulation. 
Commission,  on  July  19. 1994.  See  also,  17  CFR 
240.3b-4{l?)  (1985)  (definition  of  foreign  issuer 
under  the  Act). 

"See  Amendment  No.  6,  supra  note  5. 

'2  See  infra  notes  16-18  and  accompanying  text. 
This  will  also  apply  to  ELNs  linked  to  securities 
issued  by  U.S.  companies. 

"See  Amendment  No.  6,  supra  note  5:  and  Letter 
form  Benjamin  Krause,  Senior  Vice  President. 
Capital  Markets  Group,  Amex,  to  Sharon  Lawson. 
Assistant  director.  Office,  Division,  Commission, 
dated  March  8,  1994  ("March  8  Letter  ").  A 
compreheneive  market  information  sharing 
agreement  Kould  provide  for  the  exchange  of 
market  tra<ing  activity,  clearing  activity,  and  the 
identity  of  the  ultimate  purchaser  or  seller  of  the 
securities  tiaded.  See,  e.g..  Securities  Exchange  Act 
Release  No.  33555  (January  31,  1994),  59  FR  5619 
(February  7.  1994)  (order  approving  File  No.  SR- 
Amex-93-J8)  ("ADR  Approval  Order"). 

"Such  related  securities  include  all  classes  of 
common  stock  issued  by  the  foreign  issuer  and 
ADRs  that  overlie  any  of  these  classes  of  common 
stock.  See  March  8  Letter,  supra  note  13. 


months  prior  to  issuance  must  occur  in 
the  U.S.  market;'^  (4)  if  linked  to  an 
ADR,  the  ADR  must  be  sponsored;  (5) 
there  must  be  a  minimum  of  2,000 
holders  of  the  linked  security;  (6)  the 
ELNs  issuance  may  not  exceed  (i)  2%  of 
the  total  shares  of  the  underlying 
security  outstanding  provided  at  least 
30%  of  the  worldwide  trading  volume 
for  the  security  for  the  six-months  prior 
to  listing  occurred  in  the  U.S.  market, 
(ii)  3%  of  the  total  shares  of  the 
underlying  security  outstanding 
provided  at  least  50%  of  the  woridwide 
trading  volume  for  the  security  for  the 
six-months  prior  to  listing  cJccurred  In 
the  U.S.  market,  or  (iii)  &%  of  the  total 
shares  of  the  underlying  security 
outstanding  provided  at  least  70%  of  the 
worldwide  trading  volume  for  the 
security  for  the  six-months  prior  to 
listing  occurred  in  the  U.S.  market;  and 
(7)  no  ELN  may  be  listed  if  the  U.S.  . 
market  for  the  underlying  security 
accounted  for  less  than  30%  of  the 
worldwide  trading  volume  for  the 
security  and  related  securities  during 
the  prior  six  months. 

The  proposal  defines  the  U.S. 
market  '^  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Intermarket  Surveillance  Group 
("ISG")  '7  and  whose  markets  are  linked 
together  by  the  Intermarket  Trading 
System  ("ITS").i8 


"The  trading  volume  for  any  linked  security 
trading  on  an  exchange  that  is  not  part  of  the  IJ.S. 
market  will  be  included  in  the  determination  of 
world-wide  trading  volume,  but  not  in  the 
determination  of  U.S.  market  trading  volume.  The 
Exchange  represents  that  it  shall  use  its  best  efforts 
to  discover  all  markets  (foreign  and  U.S.)  on  which 
the  underlying  security  and  all  related  securities 
trade.  Id. 

'"W. 

"ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agree.ment  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29, 1990. 
The  members  of  the  ISG,  (and  accordingly,  of  the 
U.S.  market)  are:  the  Amex;  the  Boston  Stock 
Exchange,  Inc.:  the  Chicago  Board  Options 
Exchange,  Inc.;  the  Chicago  Stock  Exchange,  Inc.: 
the  Cincinnati  Stock  Exchange,  Inc.;  the  National 
Association  of  Securities  Dealers,  Inc.;  the  New 
York  Stock  Exchange,  Inc.;  the  Pacific  Stock 
Exchange,  Inc.;  and  the  Philadelphia  Stock 
Exchange,  Inc.  Because  of  potential  opportunities 
for  trading  abuses  involving  stock  index  futures, 
stock  options  and  the  underlying  stock  and  the 
need  for  greater  sharing  of  surveillance  information 
for  these  potential  intermarket  trading  abuses,  the 
major  stock  index  futures  exchanges  (e.^.,  the 
Chicago  Mercantile  Exchange  and  the  Chicago 
Board  of  Trade)  joined  the  ISG  as  affiliate  members 
in  1990. 

"•ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
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The  Exchange  believes  that  the 
proposed  rule  change  will  benefit 
investors  by  expanding  the  number  of 
securities  that  may  be  linked  to  ELNs, 
thereby  providing  investors  with 
enhanced  investment  flexibility.  The 
Exchange  further  believes  that  it  is 
appropriate  to  now  include  within  the 
existing  regulatory  framework  for  ELNs, 
securities  that  are  traded  in  the  U.S.  and 
that  are  issued  by  non-U.S.  companies 
subject  to  reporting  requirements  under 
the  Act  because  of  the  significant  level 
of  U.S.  investor  interest  in  both  U.S.  and 
non-U.S.  highly  capitalized  and  actively 
traded  reporting  companies.  Because  an 
ELN  and  the  underlying  security  traded 
in  the  U.S.  to  which  it  will  be  linked 
will  continue  to  be  subject  to  the  criteria 
presently  contained  in  Sections  107A 
and  107B  of  the  Guide,  as  enhanced 
herein,  and  the  Exchange  will  have  in 
place  either  a  comprehensive  market 
information  sharing  agreement  with  the 
primary  exchange  where  the  underlying 
security  trades  (in  the  case  of  an  ADR. 
with  the  primary  exchange  in  the 
country  where  the  security  underlying 
the  ADR  primarily  trades)  or  the  linked 
security  will  meet  the  proposed  trading 
volume  criteria  where  no  such 
agreement  exists,  the  Exchange  believes 
that  it  will  have  the  ability  to  inqiii:  3 
into  potential  trading  problems  or 
irregularities  with  respect  to  any 
pailicular  ELN  and  the  underlying 
"  security  to  which  it  is  linked. 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  i"  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
proniote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.  Specifically,  in  the 
Commission's  order  originally 
approving  the  listing  and  trading  of 
ELNs,  the  Commission  stated  it  would 
be  willing  to  reexarrine  the  issue  of 
allowing  ELNs  linked  to  ADRs  if  such 


providing  each  market  with  ordrr  rriuting 
capabilities  based  on  current  quotation  information. 
The-  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for:  (IJThe 
djspiay  of  composite  quotation  infoniiHtion  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
f:vm  any  participant  for  multiply  trading  securities: 
(2)  efficient  routmg  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  tnarkets:  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  belter  price. 

•«15U.S.C.  78flb)(5)(1988). 


a  decision  were  justified  by  the 
subsequent  trading  experience  of  ELNs 
and  if  sufficient  safeguards  were  put 
into  place  to  ensure  the  pricing  integrity 
of  both  the  ELN  and  the  underlying 
ADR.20  The  Commission  is  satisfied  that 
these  preconditions  have  been  satisfied. 
As  of  July  1, 1994.  the  Amex  had  11 
series  of  ELNs  listed  for  trading.  The 
Exchange  represents  that  no  problems 
have  arisen  and  no  complaints  have 
been  received  by  the  Exchange  with 
respect  to  the  trading  of  these  series  of 
ELNs. 2'  Accordingly,  the  trading  history 
of  ELNs  overlying  common  stock  issued 
by  U.S.  companies  has  not  raised  any 
regulatory  concerns  that  would  cause 
the  Commission  to  be  concerned  about 
expanding  the  listing  of  ELNs  to  include 
ELNs  linked  to  securities  (including 
sponsored  ADRs)  that  are  traded  in  the 
U.S.  on  a  national  securities  exchange  or 
through  NASDAQ  and  that  are  issued  by 
non-U.S.  cOr;.;;anies  subject  to  reporting 
requirements  under  the  Act. 

The  Commission  also  believes  that 
sufficient  safeguards  will  be  in  place  to 
ensure  the  pricing  integrity  of  both  the 
ELN  and  the  underlying  security.  First, 
each  of  the  requirements  currently  in 
place  for  the  hsting  of  ELNs  [i.e..  market 
capitalization,  trading  volume, 
maximiun  size  of  issuance,  and  U.S.  last 
sale  reporting),  as  enhanced  herein,  will 
apply  where  the  linked  security  is  a 
security  that  is  traded  in  the  U.S.  and  is 
issued  by  a  ncn-U.S.  company-  In 
addition,  the  only  such  securities  that 
can  be  linked  to  ELNs  are  those  for 
which  either  a  comprehensive  market 
information  sharing  agreement  is  in 
place  with  the  primary'  market  for  the 
security  underlying  the  ELN  (in  the  case 
of  an  ADR.  with  the  primar>'  exchange 
in  the  country  where  the  security 
underlying  the  ADR  primarily  trades)  or 
where  at  least  50%  of  the  worldwide 
trading  volume  in  the  underlying 
security  and  other  related  securities  for 
the  six  months  prior  to  issuance  occurs 
in  the  U.S.  market. 22  These  standards 
are  more  strir.gent  than  those  the 
Commission  recently  found  to  be 
adequate  with  respect  to  the  listing  and 
trading  of  options  on  ADRs  where  no 
comprehensive  sur\'eillance  sharing 
agreement  exists  between  the  Exchange 


'"See  Exchange  Act  Release  No  32343.  supra 
note  6.  at  note  13. 

■"Telephone  cor.versation  between  CUire 
McGrath.  Managing  Director  and  Special  Counsel. 
Derivative  Securities.  Amex.  and  Brad  Ritter, 
Attorney.  Office  of  Derivatives  and  Equity 
Regulation,  Division  of  Market  Regulation. 
Commission,  on  )uly  19.  1994. 

--  In  no  event  may  an  ELN  be  linked  to  a  security 
issued  by  a  non-U.S.  company  where  less  than  30% 
of  the  worldwide  tradin)..  volume  in  the  security 
and  all  related  securities  occurs  in  the  U.S.  market. 
See  Amendment  No.  6.  siipm  note  5. 


and  the  primary  market  in  the  countr>' 
where  the  security  underlying  the  ADR 
is  primarily  traded.^^  As  the 
Commission  stated  in  the  ADR 
Approval  Order,  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement  ser\'es  as  a  deterrent  to 
manipulation  and  thus  protects  the 
integrity  of  the  marketplace. 2* 
Additionally,  the  Commission  stated 
that  where  the  U.S.  market  is  the 
primary  market  for  the  trading  of  an 
ADR,  the  U.S.  market  is  the  relevant 
pricing  market  for  that  ADR.^s  in  those 
cases,  the  Commission  stated  that  a 
comprehensive  surveillance  sharing 
agreement  exists  because  the  self- 
regulatory  organizations  which  make  up 
the  U.S.  market  are  members  of  ISO, 
through  which  the  Exchange  can 
investigate  any  potential 
manipulations. 2"  As  a  result,  by 
applying  these  same  standards  to  ELNs 
linked  to  securities  that  are  traded  in  the 
U.S.  market  and  are  issued  by  non-U.S 
com.panies  subject  to  U.S.  reporting 
requirements,  the  Commission  believes 
the  Exchange  will  be  able  to  detect  and 
deter  potential  manipulations  involving; 
ELNs  and  the  linked  securities. 

Morecver,  the  Commission  believes 
that  the  proposed  method  described 
abos'e  for  deteniiining  whether  the  si\- 
n.onth  trading  volume  2'  of  the 
underlying  security  and  all  related 
securities  in  the  U.S.  market  is  at  least 
50%  of  Lhe  worldwide  trading  volume 
of  such  securities  is  adequate  to  ensur? 
that  the  U.S.  market  is  and  continues  to 
be  the  price  discover}'  market  for  the 
security  underlying  an  EL.N.  The 
Commission  notes  that  these  procedures 
are  subiiantively  the  sam.e  as  those  the 
Commission  approved  in  the  ADR 
Approval  Order. ^8  Furthermore, 
limiting  the  term  of  ELNs  hr.kcd  to 


- 'The  standard.";  I'-'i'.g  appro",  ed  he-e  art  mure 
E-;r.ger.;  in  two  resp>;cts.  First,  whereas  options 
— ..n-  be  hsied  on  txjth  spo.rj.oreJ  and  '.nsponsorea 
.\DKs  sa'.is'>..",g  it.c  a,-'proved  requirements.  ELNs 
may  only  be  linkrd  10  spi^nSoreO  .\DRs.  Stcondly 
in  detem  r:r;g  whether  the  L'  S.  mo.''ke!  acrcunts 
tor  at  leas!  50%  c!  the  marke!  for  the  I.nked  security 
ar.d  aii  reisied  securit.ijs  the  Exchan^ie  must  use  the 
trading  \'..MU!ne  for  the  prior  six  months  with 
resfiect  10  ELNs.  but  for  oiilv  the  prior  th.^ee  monlUs 
for  optiui.s  on  ADRs.  Set  \'JK  .Approval  Order, 
scpoj  note  13. 

'-W 

-'See  .\mendmer.t  No.  6.  .•;;;prci  note  7;  and 
March  8  l.e".cr.  iupra  note  13. 

^"See  .\DR  .Approval  Order,  supra  note  13.  The 
ELN  requirements,  however,  do  not  have  a  U.S. 
xolume  maintenance  .standa.-d  si.-nilar  to  thai 
required  for  options  on  .\DRs.  Because  a  particular 
series  o!  ELNs  is  issued  at  one  time  for  a  set  term 
it  would  be  difficult  to  apply  such  a  standard.  The 
Commission,  however,  believes  that  the  other 
requirements  discussed  above  will  help  ensure  that 
the  U.S.  is  the  relevant  market  for  the  ELNs. 
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securities  issued  by  non-U.S.  companies 
to  no  more  than  three  years  will 
increase  the  likeUhood  that  the  U.S. 
market  will  remain  the  primary  price 
discovery  market  for  the  underlying 
hnked  security  during  the  ts.-m  of  the 
ELNs. 

Finally,  the  Exchange  will  require  for 
ELNs  linked  to  securities  issued  by  non- 
U.S.  comi>anies  that  there  be  at  least 
2,000  holders  of  the  underlying  security 
and  that  the  size  of  such  ELN  issuances 
will  be  Umited  to  (i)  2%  of  the  total 
shares  of  the  underlying  security 
outstanding  provided  at  least  30%  of  the 
worldwide  trading  volume  for  the 
security  for  the  six-months  prior  to 
hsting  occurred  in  the  U.S.  market,  (ii) 
3%  of  the  total  shares  of  the  underlying 
security  outstanding  provided  at  least 
50%  of  the  worldwide  trading  volume 
for  the  security  for  the  six-months  prior 
to  listing  occurred  in  the  U.S.  market,  or 
(iii)  5%  of  the  total  shares  of  the 
underlying  security  outstanding 
provided  at  least  70%  of  the  worldwide 
trading  volume  for  the  security  for  the 
six-months  prior  to  listing  occurred  in 
the  U.S.  market.  The  Commission 
beheves  that  these  restrictions  will 
minimize  the  possibility  that  trading  in 
an  ELNs  issuance  will  adversely  impact 
the  market  for  the  security  to  which  it 
is  linked.2'» 

In  summary,  the  Commission  believes 
Lhat  the  proposal  is  consistent  with  the 
Act  because:  (1)  There  is  nothing  in  the 
trading  history -of  ELNs  which  raises  any 
regulatory  concerns  with  respect  to 
expanding  the  ELNs  listing  standards  to 
include  ELNs  linked  to  secuiities 
(including  sponsored  ADRs)  that  are 
traded  in  the  U.S.  on  a  nation.il 
securities  excha;ig'^  or  through 
NASDAQ  and  that  are  issu^^d  by  non- 
U.S.  companies  subject  to  U.S.  reporting 
requirements;  (2)  the  prnpo.sed  rule 
change  adequately  safegu-irds  the 
pricing  integrity  of  both  the  ELtJ  and  tiie 
underlying  security  and  ensures  that 
there  is  sufficient  suneillantf?  to  detect 
as  well  as  deter  manipulation;  .ind  {3) 
the  e.xistinj^  regulatory  -.truc.fjn?  and 
issuer  requirements  for  ELNs,  as 
enhanced  herein,  uil]  bt;  .-ippin  d  and 
will  ensure  that  LLNs  will  cotitinue  to 
be  hnk.'d  to  hij^hly  capitalized 
romp;uuos. 

The  CionuTiis  ion  finds  goud  cause  for 
approving  Ajn<'nd;:t«'nt  No,  fi  to  thn 
proposed  rule  <:hangc  prior  Id  the 
thin-.oth  day  after  the  date  of 


-'' A<!.l!tii)n»Jly.  th.:  Lxf  tiiiiigp  hsN  agreed  lo 
ronsuil  wiih  ihu  Conimis-s;  jn  prior  to  msuinn  '•" 
ELS  ovtiTlymg  dn  Amon-ltadeiJ  lecurify.  .S«o  L.-!!f  t 
from  (Jaire  McGrath,  Managing  Diiec:torand 
Spct  i.tl  Counsel,  Usrivative  Se<:urui«r»,  Amax,  to 
Mithael  WaUnikas.  Branch  Chiei,  OffxB,  UiviMoii 
i.oimnU<ioil.  (iaietl  August  18,  1004 


publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  allow 
the  Exchange  to  list  without  delay  ELNs 
linked  lo  securities  (including 
sponsored  ADRs)  that  are  tradad  in  the 
U.S.  securities  markets  and  that  are 
issued  by  non-U.S.  companies  subject  to 
U.S.  reporting  requirements  and  that 
satisfy  the  proposed  listing  guidelines. 
Amendment  No.  6  provides  that  ELNs 
may  be  linked  to  equity  3°  securities 
issued  by  non-U.S.  companies  and 
traded  m  the  U.S.  as  ADRs,  ordinary 
shares,  or  otherwise,  and  significantly 
enhances  the  existing  listing  criteria  in 
Section^  107A  and  107B  of  the  Guide 
for  ELNb  linked  to  securities  issued  by 
U.S.  coBipanies. 

The  Commission  believes  that 
broadening  the  universe  of  secuntjos 
that  can  be  linked  to  ELNs  beyond 
ADRs,  as  originally  propo<;f>d.  to  also 
include  securities  traded  in  the  U.S.  as 
ordinary  shares  or  otherwise  that  are 
issued  by  non-LI  S.  companies  subject  to 
U.S.  reporting  requirements,  doos  not 
raise  any  regulatory  issues  that  the 
Exchimge  has  not  adequately  addressed 
with  respect  to  ELNs  linked  to  ADR.s, 
FurtherBiore,  the  C^omniissi.jn  believer 
that  the  enhanced  listing  criteria 
proposed  in  .A.mendment  No.  6  which 
will  apply  to  ELN.s  linked  to  any 
security  issued  by  a  non-U.S.  company, 
conibined  with  tlie  niunerical  listing 
standards  currently  contained  in 
Sections  10/A  and  1G7B  of  t.he  Guide, 
ensure  that  the  Amex  has  the  ability  to 
detect  and  deter  manipulation  with 
nj.ipect  to  both  the  ELN  and  the 
underlying  security.  Finaliv,  the 
Ccniniiabivin  believes  t{:at  Aniendau'.nt 
No.  6  conforms  the  propostd  rule 
t.hange  to  the  pro<  edu-r-s  approved  hy 
th(>  Corruni  j.sion  for  the  hsting  of 
options  on  ADRs.^i  As  stated  in  the 
ADR  Approval  Order,  the  Coninussion 
rontinues  to  believe  that  these  standards 
will  ensure  tliat  the  U.S  market  is  the 
relevant  pricing  market  for  the  EIJM  and 
the  underlying  sei;ur)ty  where  th«ire  is 
no  crjmprehensive  market  information 
sharing  tg.'iienie nl  wi»h  the  primary 
mark'jt  for  such  Sf}<;>irity  (for  ADRs,  the 
primary  iexch  mue  in  the  country  whe)>; 
the  security  undfirlyln;',  the  .AD."^ 

Cnni.fiiis^ion  b^^lieves  that  goodriauPfj 
evists  for  app.-ovmj;  Atrifvlincii:  No.  6 
lo  the  prpposed  rule  rhan  j;e  o:i  .in 
acceleraleti  basis 


'•"  lt:!f  [iHur.e  convwrsaiiHri  lutwet.-r 
<!r;irh.  Jil.in.jRint;  Direclnr  imt  Sp<! 


Mrt 

DlMV.llivntip.  l;;,||«.S.  .\niHX. 

A:ii)in.'y.  Oifi'.e.  biviiioii.  ij 
inlv  1",  I'Jti 

"Si-i!  ADR  ApjjrijVdJ  tliii^T,  nujjiu  ijiih'  1.1 

'■'1,1 


;pen,nl  Cou.iat;!, 
ri:i(i  Bidd  Rl;i-!r. 
ir.i.Mssioii,  on  d.'lnd 


Intere.sted  persons  are  invited  to 
sub-Tiit  written  data,  views  and 
arguments  concerning  Amendment  No 
6.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  fhsn 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.G.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  nhng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
the  File  Number  SR-,\mox-93-46  ami 
should  bf'  submitted  by  September  15 
19«14. 

It  is  thrn-fore  ordered,  pursuant  to 
Section  iy(b)(2l  of  the  Act,^:'  that  the 
proposed  rule  change  (SR-Ammex-93  - 
46),  as  amended,  is  hereby  approved. 

r'(3!-  the  l3oni:n!K.'^ion.  by  the  Division  of 
Market  Rs't^iil.^ition.  pv.rsuant  to  <J«;lej;.ifi}d 

aulhoritv.  "•• 

Margaret  H  MtFailand 

Duputy  Sf.r-.rt-tary. 

IFR  Drn:.  94-20895  ^iled  8-24-94;  8:45  ami 

BILU.SG  CO0€  t5te-C1-J*l 


[Release  No.  34-34550;  FUe  No.  SR-NSCC- 
9*-13] 

Sell  ReguJatory  Organ  fratlons; 
National  SecuritlesClearIng 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  ^todifying  ttie 
Automated  Customer  Account 
Transfftr  Service 

Aiii>ti-:l  IH,  1994. 

Pursij.iDt  lo  Seftion  19(b)(1)  of  the 
Securities  Exchang.j  Act  of  1934 
("A"  t'j  >,  notice  is  hereby  given  that  on 
July  20,  1934,  the  National  Seciuities 
Clearing  Corporation  ("NSCC")  filed 
with  lh(!  Sei.unties  and  Exchange 
Coniiiiission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  111  below,  which  Items 
hive  been  prepared  primarily  by  NS<X'. 
The  (Jt^niniission  is  pubhshing  this 
noli'  e  to  solicit  comments  on  the 


"i3i;..s.t:.  7as(bi(2)(i9«8). 

"  17  1>R  .,!00.3U-3(a)(12)  (I'TOJ. 
■ir.  liS(  .  7Bs(l))(l)ll<«8). 
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proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
consists  of  modifications  to  NSCC's 
rules  and  procedures  rrlating  to  the 
Automated  Customer  Account  Transfer 
Service  ("ACATS-). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  wil!  modif\' 
NSCC's  ACATS  to  accelerate  the  time  in 
which  accounts  are  transferred.  The 
proposed  rule  change  is  made  in 
conii^nciicn  with  tlie  New  York  Stock 
Exc:hange's  ('  NYSE")  recently  filed 
proposed  rule  change  to  amend  NYSE 
Ruin  412  rei.?'.ing  to  transfers  of 
ciistoiricr  sccoJints  ^ 

I'.nder  NSCC's  Dr'''pos?d  rule  change, 
NSCC  RuIp  50.  Section  9.  will  be 
an'if-ntlrd  to  aliow  a  roct.iving  merr.ber 
one  busi.-.'>ss  day  at'ter  receipt  from 
NSCC  of  the  customer  account  asset 


data 


-DO' 


to  rii 


le  whether  to 


accept,  to  rej'^ct,  or  to  .njqaest 
adjustnitrits  to  the  account.  Currently, 
receiving  nembe-s  have  two  business 
days  to  respond  after  receiving  the 
customer  account  a.-ij.et  data  report 
Where  Mutual  Fund  Ser\'ices  eligible 
book  share  mutual  fund  assets  are  to  be 
transferred,  a  receiving  member  again 
will  have  one  business  day  instead  of 
two  business  days  after  receipt  of  the 
customer  account  asset  data  report  to 
submit  detailed  transfer  instructions  to 
NSCC.  Each  business  day  that  the 
delivering  member  causes  an 
adjustment  to  be  made  to  an  account 


^  For  a  complete  description  of  the  NYSE 
proposed  rule  change,  refer  to  Securities  Exchange 
Act  Release  No.  34246  (June  22.  1994).  59  FR  33559 
(File  No.  SR-NYSE-94-211  (notice  of  filing  of  a 
proposed  rule  change  relating  to  NYSE's  Customer 
Account  Contract  Rule  and  its  related 
interpretations). 


will  give  the  receiving;  member  one 
additional  business  day  to  accept,  reject, 
or  request  adjustm.ents  or  in  the  case  of 
mutual  funds  to  submit  transfer 
instructions.  Curn^nllv.  receiving 
members  have  two  business  days  hfter 
an  adjustment.  Additionally,  the 
proposed  rule  change  will  delete 
language  that  treats  tran'^fers  of  accounts 
containing  option  positions  difft'.-ently 
from  transfers  of  accounts  without 
option  positions. 

NSCC  believes  the  prnposvd  rule 
change  is  consistent  with  the 
requirements  of  Section  17.\  of  the  Act 
because  the  changes  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  ol  -securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  en  Burden  or.  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  wil!  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulator,'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Ptirticipants.  cr  Others 

No  WTitten  comments  relating  to  tlie 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  wrut<-:i 
comments  received  by  NSCC. 

III.  Date  of  EfTpf  ti  veness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  -ivf  of 
pubhcati.in  rf  this  notice  in  th-r'  Federal 
Register  or  within  such  Icger  pe.rind  (ij 
as  the  Co.T.r.issii.n  may  designate  i»p  to 
ninety  days  of  such  dale  if  it  finils  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fin.^ing  or 
(ii)  as  to  whif  h  the  sc If- regulatory 
organizati'ip  rr>nsents,  th;;  Ciimir.is^ion 
will: 

[.\]  By  order  approve  S;:ch  proposed 
rule  chvinge  or 

(B)  Institate  procei  -i  rvjs  to  dutfrmine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  ir.vited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  F'uWic  Rpfcrfnce  .Six tion. 
450  Fifth  Street  N  W  .  \Vashinf;ton,  DC. 
20549.  Copies  of  such  f.lir.g  will  also  be 
available  for  inspection  and  crp\ing  at 
the  principal  office  of  NSCC  All 
submissions  shcuid  re!'::  to  F.le  No. 
SR-NSCC-94-13  and  shou;d  be 
submitted  by  September  15. 1094 

For  the  ConLmissior.  by  the  Div  isiop.  cf 
Market  Rpgu!d?;on.  pursucar  to  d»-'...'^died 
authority.* 

Margaret  H.  Mtf  Jtriand, 
Deputy  Secretary- 

[FR  Doc.  94-20894  tailed  6-24-94,  3  45  am| 
BSLUNC  CODE  8010-01-M 


[Release  No.  34^4545;  F.le  No.  SR-NYSE- 
94-04] 

Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  a  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  Equity 
Linked  Debt  Securities 

.August  le.  1994. 

On  March  1.  1-J94,  the  New  York 
Stock  Ex'.hanee.  Inc.  TNYSE"  or 
■Exchange;"';  ft.ed  with  the  Sf^-unties 
az'.d  Exchange  Con::r:ission 
I'  Cx.mrr.i^sir^n").  pursuant  to  St»c:;on 
19[b)(l)  of  the  Sf?ciinties  F„xcharige  Act 
of  1^34  ('Acf),'  ard  Rule  19b-4 
thereunder.'  a  prcposed  rule  change 
relating  tn  tquity  Linked  EJifbt  Securities 
('  ELL'S").  Ni/!'.ce  a.id  partial  ace-  lerated 
appnjval  ot  the  proposal  appeared  in  the 
Federal  Register  on  April  7.  1994  ''No 
commcr.t  le':;;rs  v.ere  received  on  the 
proposed  ruUi  chai".ge.  On  Julv  1.3.  1994. 
the  Exchange  f.led  .\mc-ndment  No.  1  to 
the  proposed  rule  change  *  This  order 
approves  the  rc-mainder  of  the 
Exchange's  proposal.  a«;  an'.erded. 


'  17  CFR  200..10-)(^)(12)  (•.•39}|. 

'15  use.  76s(b;!l)(:982) 

M7  CFR  240.196-4  il99  J) 

'  The  Commiisior  granted  pa.-; id:  acce'frr.;ed 
approval  of  that  por:or.  of  the  proposal  providing 
for  alternative  minimum  market  capitalization  and 
trading  volume  requirements  for  the  security 
underlying  an  ELDS  See  Securities  Exchange  Act 
Release  No.  33841  (March  31.  1994).  59  FR  16671 
(.^pril  7.  1994)  (  'Excha-ige  Act  Release  No.  3384 1'l. 

'The  changes  proposed  in  Amendment  No.  1  are 
described  herein.  Seie  Letter  from  Daniel  Odell. 
Assistant  Secretary.  NYSE,  to  Sharon  L.awson. 
Assistant  Director.  Office  of  Market  Super\  ision. 
Division  of  Market  Regulation.  Commission,  dated 
July  14. 1994  (■  AinendmenT  No.  1") 
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ELDS  are  intennediate-term  (two  to 
seven  years),  non-convertible,  hybrid 
securities,  the  value  of  which  is  based, 
at  least  in  part,  on  the  value  of  another 
issiier's  common  stock  or  other  equity 
security.*  ELDS  may  pay  periodic 
interest  or  may  be  issued  as  zero-coupon 
instruments  with  no  payments  to 
holders  prior  to  maturity.^  Furthermore, 
ELDS  may  be  subject  to  a  "cap"  on  the 
maximum  principal  amount  to  be  repaid 
to  holders  upon  maturity  and, 
additionally,  may  feature  a  "floor"  on 
the  minimum  principal  amount  to  be 
repaid  to  holders  upon  maturity. 

In  addition  to  the  Exchange's 
requirements  with  respect  to  a 
particular  issuance  of  ELDS,^  ELDS 
must  also  conform  to  the  special  listing 
criteria  set  forth  in  Paragraph  703.21  of 
the  Manual  which  provide  that:  (1)  An 
issuer  of  ELDS  must  satisfy  the 
Exchange's  listing  criteria; "  (2)  each 
issuer  mtist  have  a  minimtmi  tangible 
net  worth  of  S150  million;  (3)  the 
original  issue  price  of  the  ELDS, 
combined  with  all  of  the  issuer's  other 
ELOS  listed  on  a  national  securities 
exchange  or  otherwise  publicly  traded 
in  the  United  States,  may  not  be  greater 
than  25%  of  the  issuer's  net  worth  at  the 
time  of  issuance;  (4)  each  underlying 
linked  sacuritv  must  have  either  (i)  a 
market  capitalization  of  at  least  S3  J) 
billion  and  a  trading  volume  of  at  least 
2.5  million  shares  in  the  one-year  period 
preceding  the  tisting  of  the  ELDS,  or  (ii) 
a  market  capitalization  of  at  least  $1.5 
billion  and  a  trading  volume  of  at  least. 
20  million  shares  in  the  one-year  period 
preceding  the  listing  of  the  ELDS;  «  f5) 
the  issuer  of  the  underlying  security 


»  The  Commission  approved  the  ExuhaiiRe's  ELDS 
listing  standards  on  ]aiuiary  13.  1994.  Soe  &jcuriti»s 
Exchonga  Act  Relaaaa  Nu.  33468  (January  13.  1994) 
59  FR  3387  (January  21,  1994)  CExthange  Act 
Release  No.  33468"). 

"The  Exchange  has  ag.T!ed  fo  lofih  iRe 
Comnussion  If  on  iaiuar  of  ELOS  provides  for 
periodic  interest  payments  to  holders  based  on  rf 
Ooating  rale.  Id.  The  Commission,  at  ladi  iiine.  nidy 
rnquire  the  NYSE  to  submit  a  rule  filing  pursusnl 
to  .Section  19(b)of  the  Act  prior  to  permittinj?  ihe 
E«ch.inse  to  Hst  an  ELDS  with  such  term* 

'  I  inder  Section  703.21  of  the  Exc.'iange's  L.st^l 
Company  Ma.Tual  C'Ma.'-.ua)"),  an  i&:>ue  af  hUJ.S 
muM  have:  (1)  A  mini.Tiain  public  diilribution  of 
one  million  trading  units  and  a  minimum  of  400 
unit  holders,  (2)  an  aggregate  market  valup  o{at 
li'ast  $4  million;  an.)  (:i)  a  term  of  2-7  years. 

"If  the  issuv  is  an  NYSE-llsted  company  !he 
issuer  must  be  a  company  m  good  standing  {if  . 
above  the  Exchange's  continued  listing  oiteria  wi 
forth  in  Saction  002  of  the  Maonal):  il  the  issuer  is 
an  afTitiat*  of  an  NYSE-ii«l«d  company,  the  NYSK 
listed  company  must  be  in  good  standing:  and  if 
olherwin.  the  iasnar  must  satisfy  ifte  E«;han%8's 
initial  listing  criteria  set  forth  in  Sections  102.02- 
102.03  and  103.01-lO.lOS  of  the  Manual  See 
Exchange  Act  Ralaase  No.  33468.  supiu  note  5.  at 
ROteA  10  and  1 1. 

■'Sm  Exchanys  Ad  R^iteasa  No  33841,  supra  rMe 
3. 


must  be  «  U.S.  Reporting  company  under 
the  Act;  (6)  the  underlying  security  must 
be  traded  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association;  (7) 
the  underlying  security  must  be  subject 
to  last  sale  reporting;  and  (8)  except 
under  limited  circumstances,  the 
issuance  of  ELDS  relating  to  any 
underlying  security  may  not  exceed  five 
percent  of  the  total  shares  outstanding 
of  such  underlying  security,  lo 

The  E«:hange  proposed  two  sets  of 
changes  to  the  mjDS  listing  standards. 
The  first  proposed  change,  which  the 
Commission  has  already  approved," 
provides  alternative  market 
capitalization  and  trading  volume 
criteria  for  the  underlying  security. 
Specifically,  an  underlying  security  may 
now  have  either;  (1)  A  minimum  market 
capitalization  of  at  least  $3.0  billion  and 
a  trading  volimie  of  at  least  2.5  million 
shares  in  the  one-year  period  prior  to 
the  listing  of  the  ELDS;  or  (2)  a 
minimum  market  capitalization  of  $1.5 
billion  and  a  trading  volimie  of  at  least 
20  millioB  shares  in  the  one-year  period 
prior  to  the  tisting. 

The  second  set  of  proposed  changes 
would  amend  Paragraph  703.21  of  the 
Manual  to  allow  the  issuer  of  the 
underlyii^  security  to  be  a  non-U.S. 
company ,^2  if  certain  criteria  are  met. 
Under  the  proposal,  the  issuer  of  the 
underiying  security  could  be  a  non-U.S. 
company  subject  to  reporting 
requirements  under  the  Act,  and  whose 
securities  are  traded  in  the  United  States 
either  as  ordinary  shares  or  as 
sponsored  ^^  ADRs  if  ne  of  the  following 
condJUons  are  met: 


'"The  only  exceptions  to  this  .'eslriction  are 
where  either  11)  the  issuer  of  the  ELDS  and  th.;     ' 
issuer  of  the  Underlying  security  are  affiliated:  or  (2) 
the  issuer  of  the  ELDS  holda  an  amount  of  the 
underlying  security  at  least  equal  to  the  amount  of 
the  underlying  security  represented  by  the  ELDS.  In 
eilher  case,  the  maximum  percentage  of  ELDS  that 
n.av  be  issued  will  bo  evaluated  by  the  Exchange 
on  a  ca.'ie-by-base  basis  in  consultation  with,  and 
w  th  ihe  approval  of.  the  staff  of  tfie  Commission. 
Id 

"Sen  fc:xLtte^^es  Art  Reloa.se  Na  22841.  supra 
note  3.  I 

•'The  fc»(liangB  defines  a  non-U.S.  company  a.s 
any  w)i;)pany  formed  or  ini  orporatcd  uutside  of  t.he 
I  l:iitsd  States,  Telephone  conversation  belwten 
Vin<.er.i  Patian,  Assistant  Vice  President  of  New 
Products,  NYl>E,and  Brad  Ritier.  Attorney  Offire 
of  Market  Supervision,  Div  ision  of  Market 
Re^.iUtion,  tiimmissinn,  on  July  111,  1994.  S^ealsa 
17  (.FR  240.3b~»(b)  (I'W.^)  |d^r,.imon  of  foreign 
i.ssuer  under  Ihe  Ac;). 

' '  A.s  opoosed  to  an  ur, sponsored  ADR,  a 
sponsored  ADR  is  establ.shed  jumlly  by  the  issuer 
of  the  under'.jing  security  and  depository  With  a 
spon^o^ed  AOR.  the  depositary  is  generally  rw^uired 
to  distribute  aoticM  of  shareholder  meetings  and 
voting  instructions  to  ADR  holders,  theraby 
ensuring  the  ADR  holders  will  be  Me  to  exercise 
voting  rights  through  the  di^pository  with  respert  to 
t.'ip  indtTlviiip  spi'iirt?"'^ 


1 .  The  Exchange  has  in  place  an 
effective  surveillance  sharing 
agreement  »••  with  the  primary  market 
for  the  underlying  security  (in  the  case 
of  an  ADR,  with  the  primary  market  in   - 
the  country  where  the  security 
underlying  the  ADR  primarily  trades) 
and  at  least  30%  of  the  world-wide 
trading  volume  for  the  security  and  ail  , 
related  securities  (as  defined  herein) 
occurs  in  the  U.S.  market;' ■» 

2.  The  United  States  is  the  primary 
market  for  the  underlying  security 
(determined  in  the  manner  discussed 
below). 

In  determining  whether  the  U.S.  is  the 
primary  market  for  the  underlying 
security,  the  combined  trading  volume 
of  the  security  (and  in  the  case  of  ADRs, 
other  classes  of  stock  and  ADRs  related 
to  the  underlying  security  ("related 
securities"))  in  the  United  States  for  the 
six-month  period  preceding  the  date  of 
listing '«  must  accoimt  for  at  least  50% 
of  the  combined  worldwide  trading  in 
such  securities.  The  U.S.  trading  in  the 
security  underlying  the  ELDS  would 
include  only  thoae  U.S.  self-regulatory 
organizations  included  in  the 
Intermarket  Surveillanoe  Group  '^  and 
linked  through  the  Intermarket  Trailing 
System.  i«  Trading  in  the  United  .States 


'"An  effective  (i.e..  comprehensive)  surveillance 
sharing  agreement  wouW  provide  fof  the  exrJiange 
of  market  trading  aetrnty ,  elearing  actMlj^,  and  the 
identity  of  the  uitimate  porchaaar  or  satler  of  the 
securities  traded.  See,  e.g..  Securities  Exchange  Art 
Release  No.  335S2  (January  31,  J994K  S9  FK  56^6 
IFebnioty  7.  1994)  ("ADH  Appirxml  0rxler"} 

■''See  AmendmeDt  No.  1,  supra  note  4. 

'"Id. 

"ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  mora  effectively 
surveillance  and  investigative  information  sharing 
amingements  in  the  stock  and  options  markets.  See 
internarket  Surveillance  Ooiip  Agreament,  July  14. 
1 983.  The  most  recent  amendment  to  tlte  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29, 1990 
The  members  of  the  ISG,  (and  accordingly,  of  tbp 
l.'.S.  market)  are:  the  American  Stock  Exchange, 
Inc.;  the  Boston  Stock  Exchange,  Inc.;  the  Chicago 
Board  Options  Exchange,  Inc.;  the  Chicago  Stock 
Exchan^  Inc.;  the  Cincinnati  Sjock  Exchange,  Inc., 
the  National  Association  of  Securities  Dealers,  Ir.r., 
Ihe  NYSE;  the  Pacific  Stock  Exchange,  Inc.;  and  the 
Philadelphia  Stock  Exchange,  Inc.  Because  of 
potential  opportunities  for  trading  abuses  involving 
stock  index  futures,  stock  options  and  the 
underlying  stock  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  l7)dp.\ 
future s  extha.nges  (e.g..  the  Chicago  Mertanlife 
txchange  and  the  Chicago  Board  of  Trade)  (oinmf 
the  l.SG  as  affiliate  members  in  1990. 

'"ITS  is  a  communications  system  designed  !« 
facilitole  trading  among  competing  markets  by 
providiiig  each  market  with  order  routing 
capabilities  based  on  current  quotation  informrttiun 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedure*  for.  (1)  The 
display  of  composite  quotation  information  at  f.a  h 
partirip.itp  niarkel,  mj  that  b.-okers  are  able  to 


Federal  Register  /  Vol.  59,  No.  164  /  Thursday,  August  25,  1994  /  Notices 


43879 


ill  other  market  would  be  included  in 
the  world-wide  trading  volume  for  the 
security,  but  not  the  U.S.  trading 
volume. 

In  addition  to  the  listing  requirer.ipnts 
in  Paragraph  703.21  of  the  Msnufil 
which  are  applicable  to  all  ELDS,  an 
ELDS  issue  linked  to  a  s(K;urity 
(including  sponsored  ADRs)  lljat  is 
traded  in  the  U.S.  and  is  issued  bv  a 
non-U. S.  company  subject  to  U.S. 
reporting  requirements  must  also  satisfv 
the  following  criteria:  (1)  The  term  of 
the  ELDS  may  not  exceed  three  years, 
(2)  the  trading  volume  requirements  in 
Paragraph  703.21(C)  of  the  Manual  shall 
be  based  on  U.S.  trading  volume:^^  [V, 
with  respect  to  ADRs,  an  ELDS  may 
only  be  linked  to  sponsored  ADRs;  (4) 
the  Exchange  shall  use  trading  volume 
data  for  the  six  months  prior  to  listing 
for  purposes  of  determining  U.S.  Share 
Volume  and  Relative  ADR  volume  (both 
as  defined  in  the  proposal);  (5)  there 
nuist  be  a  minimum  of  2,000  holders  of 
the  underlying  security;  (6)  the  ELDS 
issuance  may  not  exceed  (i)  2%  of  the 
total  shares  of  the  underlying  security 
outstanding  provided  at  least  30%  of  the 
v\  nrld wide  trading  vxilume  for  the 
security  for  the  six-months  prior  to 
listing  occurred  in  the  U.S.  market,  (ii) 
3%  of  the  total  shares  of  the  underlying 
security  outstanding  provided  at  least 
50%  of  the  worldwide  trading  volum.e 
fur  the  security  for  the  six-months  prior 
to  listing  occurred  in  the  U.S.  market,  or 
(iii)  5%  of  the  total  shares  of  the 
underlying  security  outstanding 
provided  at  least  70%  of  the  worldwide 
trading  vnlume  for  the  security  for  the 
six-months  prior  to  listing  occurred  in 
the  U.S.  market;  and  (7)  an  ELDS  may 
not  be  listed  if  less  than  30%  of  the 
worldwide  trading  volume  in  the 
underlying  security  (for  ADRs,  trading 
volume  in  the  ADR  and  related 
securities)  (or  the  prior  six  months 
occurred  in  the  U.S.  market. ^o 

The  Exchange  believes  that  allowing 
ELDS  to  be  issued  based  on  the  value  of 
eligible  securities  (including  sponsored 
ADRs)  traded  in  the  U.S.  and  issued  bv 
non-U.S.  companies  subject  to  L'  S. 
reporting  requirements,  will  provide 
significant  benefits  to  investors  and  the 


deiermine  readily  the  besl  biri  ar.H  offpr  avoiloble 
froir.  ar.y  participate  for  multiply  trading  spcuni.-'s 
[2]  efficient  routing  of  oeders  and  sending 
administrative  messages  (on  the  functioning  of  -hi' 
system)  to  all  participating  markets:  (3) 
participalioB,  under  certain  conditions,  by  mrmbprs 
of  dli  participatiiig  market  ic  opening  transactions 
in  those  markets:  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price. 

'"See  supra  notes  16-18  and  accompanying  •en.'.. 
This  will  also  apply  to  ELDS  overlying  L'.S. 
securities. 

•"See  .Amendment  No.  1.  supra  note  4. 


capital  markets  by  providing  increased 
investment  and  corporate  Financing 
flexibility.  The  Exchange  funher 
believes  that  this  flexibility  will  be 
achieved  without  compromisirig 
investor  protection  by  ensuring  that 
either  the  prinia.r\'  market  for  the  linked 
security  is  in  the  United  States  or  the 
E.xchange  has  access  to  surveillance 
inform.ation  from  the  primary  exchange 
in  the  country  where  the  security 
underlying  the  ELDS  is  primarily  traded 
(in  the  case  of  an  ADR,  from  the  primary 
e<change  in  the  country  where  liie 
security  underlying  the  ADR  primarily 
trades). 

The  Com.Tis<::on  finds  that  the 
proposed  rui^change  is  consistent  with 
the  requin>(iifc:its  of  the  Act  and  the 
rules  and  regulations  thereunder,  p.nd, 
in  particular,  the  requirements  of 
Section  6(bJ(5)  *■>  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 
Specifically,  in  the  Commission's  order 
originally  approving  the  listing  and 
trading  of  ELDS,  the  Conunission  stated 
it  would  reexamine  the  issue  of 
allowing  ELDS  hnked  to  ADRs  if  such 
a  decision  were  justified  by  the 
subsequent  trading  experience  of  ELDS 
and  if  sufficient  safeguards  were  put 
into  place  to  ensure  the  pricing  integrity 
cf  both  the  ELDS  and  the  underlying 
ADR.-'  The  Commission  is  satisfied  that 
tiiese  preconditions  have  been  satisfied 
As  of  July  1,  1994,  the  NYSE  had  two 
series  of  E]J)S  listed  for  trading  The 
Exchange  represents  that  no  problems 
ha\  e  arisen  and  no  complaints  have 
been  received  by  the  Exchange  with 
respect  to  the  trading  of  these  series  of 
ELDS  '*  Accordingly,  the  trading 
history  of  ELDS  to  date  has  not  raised 
any  regulatory  concerns  that  would 
cause  the  Commission  to  be  concerned 
about  expanding  the  listing  of  ELDS  to 
include  ELDS  I:nked  to  securities 
(including  sponsored  ADRs)  that  are 
traded  in  the  US  on  a  national 
securities  exchange  or  through  the 
facilities  of  a  national  securities 
association  and  are  issued  by  non-U. S. 
companies  subject  to  U.S.  ropomng 
requirements. 

The  Commission  also  believes  that 
sufficient  safeguards  will  be  in  place  to 
ensure  pricing  integrity  in  both  the 
ELDS  and  the  underlying  security.  First. 


each  of  the  nimerical  r«»quirements 
currently  in  place  for  the  listing  of  ELDS 
(i.e..  market  capitalization,  trading 
volume,  and  m.aximu.m  size  of 
i.ssufince),  as  enhanced  herein,  will 
apply  where  the  linked  security  is  a 
st'^urity  (including  sponsored  .\DR5) 
that  is  traded  in  the  US  and  is  isiued 
by  a  non-U.S.  company  subject  to  U.S. 
reporJng  requirements.  In  addition,  the 
only  such  securities  that  can  be  linked 
to  ELDS  are  those  far  which  either.an 
effective  surveiilantie  sharing 
agreement  -'•'  is  in  place  with  the 
primary  market  for  the  security 
underlying  the  ELDS  (in  the  case  of  an 
ADR.  With  the  primary  exiiiarrr  .n  the 
cour.tr\  where  the  secunty  und.:r.y;r,g 
the  ADK  primarily  trades)  or  where  at 
least  50"f  of  the  world-v\-ide  trading 
volume  m  the  secunty  and  other  related 
securities  for  the  six  months  prior  to 
issuance  occurs  in  the  U.S.  market.-'' 
These  standards  for  the  underlying 
security  are  more  stringent  than  those 
the  Commission  recently  found  to  be 
adequate  with  respect  to  the  listing  and 
trading  of  options  on  .ADRs  where  no 
effective  sur\eilicmce  shanng  agreement 
exists  between  the  Exchange  and  the 
primary  market  in  the  counlr\'  where 
the  security  underlying  the  ADR  is 
primarily  traded.^*  As  the  Commission 
stated  in  the  ADR  .Appro.-al  Order,  the 
existence  of  an  effective  surveillance 
sharing  apreemrnt  sf r\es  as  a  deterrent 
to  manipulation  and  thus  protects  the 
integrity  of  the  marketplace.-' 
.Additionally.  Lhe  Commission  stated 
that  where  the  U.S.  ADR  ncarket  is  the 
primary-  market  for  the  trading  of  an 
ADR.  t.he  U.S.  market  is  the  relevant 
pricing  market  for  that  ADR  -"  In  those 
cases,  the  Commission  stated  that  an 
effective  su,-\eillance  sharing  agreem.snt 
exists  because  the  self-regulatorv' 
organizations  which  make  up  the  U.S. 
market  are  members  of  ISG.  through 
which  the  Exchange  can  investigate  any 


^'  15  ^  S.C.  TBflbtCil  1:9881 

''-See  Exch,anj[e  Act  Releese  No   33468.  fupra 
note  5.  at  note  12. 

-^Telephone  conversation  between  Vincent 
PattPn,  Assistant  Vice  President  of  tview  Products. 
NYSE,  and  Brad  Ritter.  Attorney.  Office  of 
Derivatives  and  Kquity  Regulation,  Division  of 
Market  Kegula;:cn.  Commission,  on  JtjU  8.  1994 


■'"See  sipra  nott  14. 

-'In  no  event  may  an  ELDS  be  i:.-.krc5  to  a 
security  issued  bv  a  non-U  S  rcpo.-t.ng  co.-nper.y 
where  loss  t.han  30%  cf  t.'.e  w.otidw.d"  trading 
voiu.T.e  in  t.he  underlyirij!  secur'y  and  ai'  re'.atec 
secuf.ties  occurs  in  the  U  S  markM.  $«■ 
A.Tientiment  .Nk)  1.  supm  note  4 

'^  The  std.-.dards  tjeuig  appro>'ed  here  arv  more 
st-intent  m  two  respects  F.-st.  whereas  options 
nay  be  listed  on  bijt."^.  sponsored  and  unsponsore.-" 
.•\DRs  sat:sf>ing  the  epproved  req,..irpments.  E'.JIS 
may  only  be  linked  to  sponsored  .^DRS  Second'v, 
in  ceternining  whether  the  U  S  market  accounts 
for  at  least  50%  of  ttje  market  iot  ibe  li.-.ked  security 
and  ai;  related  seconnes  the  Exch«.ige  must  us£  tt.e 
trading  vol ame  for  the  pnor  six  rrionths  with 
respect  fo  ELDS,  birt  for  only  tne  f^or  th.-ee  montt.s 
for  cptior.s  or.  .\DRs.  S»^.  e  g  .  Ai3R  .*.pr>rova! 
Order,  supra  note  14 

^•Id 

-"Id. 
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potential  manipulations.^*  As  a  result, 
by  applying  these  same  standards  to 
ELDS  linked  to  securities  (including 
sponsored  ADRs)  issued  by  non-U. S. 
companies,  the  Commission  believes  the 
Exchange  will  be  able  to  detect  and 
deter  potential  manipulations  involving 
ELDS  and  such  linked  securities. 

Moreover,  the  Commission  believes 
that  the  proposed  method  described 
above  for  determining  whether  the  six- 
month  trading  volume  ^o  of  the  security 
underlying  the  ELDS  and  all  related 
securities  in  the  U.S.  market  is  at  least 
50%  of  the  world-wide  trading  volume 
for  such  securities  is  adequate  to  ensure 
that  the  U.S.  market  is  and  continues  to 
be  the  price  discovery  market  for  a 
security  underlying  an  ELDS.  The 
Commission  notes  that  these  procedures 
are  substantively  the  same  as  those  the 
Commission  approved  in  the  ADR 
Approval  Order.3'  Furthermore, 
hraiting  the  term  of  ELDS  linked  to 
spcurities  issued  by  non-U. S.  companies 
to  no  more  than  three  years  vxill 
increase  the  likeUhood  that  the  U.S. 
market  will  remain  the  primary  price 
discovery  market  for  the  security  during 
the  term  of  the  ELDS. 

Finally,  the  Exchange  will  require  that 
there  be  at  least  2,000  holders  of  the 
underlying  security  and  will  hmit  ELDS 
linked  to  these  securities  to  (i)  2%  of  the 
total  shares  of  the  underlying  security 
outstanding  provided  at  least  30%  of  the 
worldwide  trading  value  for  the  security 
for  the  six-months  prior  to  listing 
occurred  in  the  U.S.  market,  (ii)  3%  of 
the  total  shares  of  the  underlying 
security  outstanding  provided  at  least 
50%  of  the  worldwide  trading  volume 
for  the  security  for  the  six-months  prior 
to  listing  occurred  in  the  U.S.  market,  or 
(lii)  5%  of  tht  total  shares  of  the 
underlying  security  outstanding 
provided  at  least  70%  of  the  worldwide 
trading  volume  for  the  security  for  the 
six-months  prior  to  listing  occurred  in 
the  U.S.  market.  The  Commission 
believes  that  will  mmimize  the 
possibility  that  trading  in  an  ELDS 
issuance  will  adversely  impact  the 
market  for  the  underlying  serurity  to 
uhich  it  is  linked. 

In  summary,  the  Conunission  believes 
that  the  proposal  is  consistent  v.ith  the 
Act  because  (1)  there  is  nothing  in  the 
trading  history  of  ELDS  which  raises 


•""Id. 

"'Si;e  Airien(irT.er.l  \rj   1   s.,pr«.  r.Me  4 
"See  ,^DR  Approval  Order,  supra  note  14  The 
ELDS  requirements,  however,  do  not  hjve  a  L'  S 
volume  niainlenance  standard  <iin,iiar  to  that 
required  for  options  on  ADRs.  Because  a  pdrt.cuidr 
series  of  ELDS  is  issued  at  one  time  for  a  set  term 
it  would  be  difficult  to  apply  such  a  stdndard.  The 
Commission,  however,  bielieves  that  the  other 
requirements  discussed  above  will  help  ensi^re  th.ii 
the  U.S.  is  the  relevant  maritet  for  the  ELDS 


any  regulatory  concerns  with  respect  to 
expanding  the  ELDS  listing  standards  to 
include  ELDS  linked  to  securities 
(including  sponsored  ADRs)  that  are 
traded  in  the  U.S.  either  on  an  exchange 
or  though  the  facilities  of  a  national 
securities  exchange  and  are  issued  by 
non-U. S.  companies  subject  to  U.S. 
reporting  requirements;  (2)  the  proposed 
rule  change  adequately  safeguards  the 
pricing  integrity  of  both  the  ELDS  and 
the  underlying  security  and  ensures  that 
there  is  sufficient  surveillance  to  detect 
as  well  as  deter  manipulation;  and  (3) 
the  existing  regulatory  structure  and 
issuer  requirements  for  ELDS,  as 
enhanced  herein,  will  be  apohed  and 
will  ensure  that  ELDS  will  continue  to 
be  linked  to  highly  capitalized 
companies. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  aliow 
the  Exchange  to  list  without  delay  ELDS 
linked  to  securities  (including 
sponsored  ADRs)  that  are  traded  in  the 
U.S.  securities  markets  and  are  issued 
by  non-U. S.  companies  subject  to 
reporting  requirements  under  the  Act 
and  that  satisfy  the  proposed  listing 
guidelines.  Specifically,  Amendment 
No.  1  significantly  enhances  the  existing 
listing  criteria  contained  in  Paragraph 
703.21  of  the  Manual  for  the  listing  of 
ELDS  overlying  securities  issued  by  U.S. 
companies.  The  Commission  believes 
that  the  enhanced  listing  criteria 
proposed  in  Amendment  No  1  which 
will  apply  to  ELDS  linked  to  anv 
security  (including  sponsored  ADRsj 
issued  by  a  non-U. S.  company, 
combined  with  the  numerical  listing 
standards  currently  contained  in 
Farapraph  703.21  of  the  Manual,  ensure 
that  the  NYSE  has-^he  ability  to  detect 
and  de'er  manipulation  with  resp..i  t  to 
both  the  ELDS  and  the  underlving 
security.  Fiirthermore,  the  Commission 
hflieve.s 'ih;it  /'>  riiendment  No.  1 
cunfornis  the  proposed  rule  change  to 
the  prcK:j-dures  approved  bv  the 
Commission  for  the  listing  of  opiums  on 
ADR.v  *••■  As  statt^d  in  the  ADR  Appro\  al 
Order,  the  Commission  continues  to 
believe  that  these  standards  will  ensure 
that  the  U.S.  market  is  the  relevant 
pricing  market  for  the  ELDS  and  the 
underlying  security  where  no 
comprehensive  market  information 
sharing  agreement  exists  with  the 
primary  market  for  such  underlving 
security  (for  ADRs,  the  primary' 
exchange  in  the  country  wr.ere  the 
security  underlying  the  ADR  is 


primarily  traded).^^  Finally,  allowing 
the  Commission  to  approve,  on  a  case- 
by-case  basis,  an  issue  of  ELDS  related 
to  more  than  the  specified  percentages 
of  the  outstanding  shares  of  the 
underlying  security  merely  expands  the 
flexibility  currently  provided  in  the 
rules  with  respect  to  ELDS  linked  to 
securities  issued  by  U.S.  companies.  *■' 
Because  the  Exchange  must  obtain 
Commission  approval  prior  listing  an 
ELDS  linked  to  a  security  (including  a 
sponsored  ADR)  issued  by  a  non-U. S. 
company  which  exceeds  those 
percentages,  the  Commission  believes, 
that  this  amendment  does  not  raise  any 
new  regulatory  concerns.  Accordingly' 
the  Commission  believes  that  good 
cause  exists  for  approving  Amendment 
No.  1  to  the  proposed  rule  change  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  arid 
arguments  concerning  Amendment  No. 
1  to  the  Exchange's  proposal  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.VV.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  wTitten 
statements  with  respect  to  the  proposed 
nile  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  th.;n 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  cf  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference" 
.Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copyin<;  at  the  principal  office  of  the 
NYSE.  All  submissions  should  refer  to 
File  No.  SR-NYSE-94-04  and  should  be 
submitted  by  Septpmber  15.  1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
portion  of  the  proposed  rule  change 
(SR-NYSE-94-04),  as  amended,  relating 
to  the  listing  and  tradini^  of  ELDS  linked 
to  either  sponsored  ADRs  or  securities 
i>sued  by  non-U. S,  companies  is 
approved. 

For  the  CommissioH,  by  the  Divi.sion.of 
.Market  Regulation,  pursuam  to  delegated 

nuthoritv.  "' 


'■Id 


•'Id. 

'■•Sec  supra  note  10. 
'•■15i;.S.C.  78s(b)t2)(1988i. 
"■  17  ChR  200.30-3  11993). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-20897  Filed  8*24-94;  8:45  am] 

BILUNG  CODE  S01fr-01-M 


[Release  No.  34-34S46;  FU«  Mo.  SR-Phlx- 
94-02} 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  PhMadMphia  Stock  Exchange,  inc., 
Relating  to  the  Listing  and  Trading  o1 
Options  and  lu>ng-Terms  Options  on 
the  Phlx  Semiconductor  Index 

August  18,  1994. 

I.  IntroductioB 

On  January  5,  1994.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange'T  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  pa-oposed  rule  change  to 
provide  for  the  listing  and  trading  of 
index  options  on  the  Phlx 
Semiconductor  Index  ("Semiconductor 
Index"  or  "Index").  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  January  14.  1994,3 
Amendment  No.  2  on  April  26,  1994.'» 
and  Amendment  No.;  3  on  Mav  20. 


'15L'.S.C.  78s(b)(l)(19a8). 

2  17  CFR  240.19l>-4  (1992). 

'In  Amendment  No.  1.  the  Phlx  proposes:  (;;  To 
correct  the  description  of  the  formuJa  for 
calculating  the  value  of  the  Inde.x;  (2)  to  set  the 
exercise  prices  at  5  point  intervals  instead  of  ZVj 
point  inrarvals;  (3)  to  provide  that  if  the  number  of 
components  ia  the  Index  increases  to  more  than  21 
components  or  decreases  to  less  than  11 
components,  the  Exchange  shall  suhiT.it  a  rule  filing 
to  the  Ccnmission  pursuant  to  Section  19(b)(4)  of 
the  Act;  (4)  to  require  that  the  components  of  the 
Index  will  be  required  to  be  listed  for  trading  on 
the  New  York  Exchange  ("NYSE")  or  the  American 
Stock  Exchange  ("Amex")  (non-ECMI.  or  traded  as 
Notional  Market  ("NM ")  securities  through  the 
facilit:es  of  the  National  Associatior.  of  .Securities 
Dealers.  Inc.  ("N.ASO")  Automated  Quotation 
svstsm  ("N.\SDAQ");  and  (5)  to  list  long-term 
options  on  the  Index  that  expire  12  to  36  months 
from  the  date  of  issuance  ("LEAPS").  See  Letter 
from  William  Uchimoto.  General  Counsel.  Pr.Lx.  to 
Richard  Zack.  Branch  Chief.  Office  of  Market 
Super\ision  ("QMS"),  Division  of  Market 
Regulation  ("Division"),  SEC.  dated  (aiuarv  14. 
1994. 

■•In  .Amendment  No.  2.  the  Phlx  proposes  to:  (1! 
Provide  that  the  index  will  be  updated  durins  the 
trading  day  at  least  once  every  15  seconds,  rather 
than  o.nce  every  minute:  (2)  specify  that  Uie 
expiration  cycle  applicable  to  options  of  the  index 
will  be  three  expiration  months  from  the  March, 
June,  September.  December  cycle  plus  two 
additiotial  near-term  months:  (3)  provide  that 
additional  exercise  prices  will  be  added  pursuant 
to  RuIellOlA  rather  then  Rule  1012:  and  (4)  clarify 
the  Exchange's  obligations  with  respect  to  delisting 
and  repfacing  components  of  the  components  of  the 
Index.  See  Letter  from  Michele  R.  Weisbaum. 
Associate  Generai  Counsel.  Kilx.  to  Michael 
Walinskas,  Branch  Chief,  OMS,  Division,  SEC. 
dated  April  26,  1994. 


1994.^  Notice  of  the  proposal,  as 
amended,  appeared  in  the  Federal 
Register  oo  July  12.  1994.6  This  order 
approves  the  Exchange's  proposal,  as 
amended. 

II.  DescTiption  of  Proposal 

A.  Genera] 

The  Phlx  proposes  to  list  for  trading 
options  on  the  Phlx  Semiconductor 
Index,  a  new  securities  index  developed 
by  the  Phlx  and  based  on  U.S.  stocks 
representing  the  semiconductor 
industry  that  are  traded  on  the  NYSE  or 
the  AMEX.  or  are  NTvl  securities  traded 
through  the  facilities  of  NASDAQ.  The 
Phlx  also  proposes  to  list  LEAPS  on  the 
full-value  Index  ("Index  LEAPS"). 
Semiconductor  Index  LEAPS  will  trade 
independent  of  and  in  addition  to 
regular  Semiconductor  Index  options 
traded  on  t>R'  E.xchange^  however,  as 
discussed  below,  position  and  exercise 
limits  of  Index  LEAPS  and  regular  Index 
options  will  be  aggregated.  The  Phlx 
will  use  a  price-weighted  methodology 
to  calculate  the  value  of  the  Index. ^ 

B.  Composition  of  the  Index 

The  Index  was  designed  by  the 
Exchange  and  is  presently  composed  of 
16  highly  capitalized  and  widely  held 
common  stocks  of  U.S.  companies  that 
are  primarily  involved  in  the  design, 
manufacture,  sale,  and  distribution  of 
semiconductors  used  in  computer  and 
other  electronic  device  manufacturing. 
Six  of  these  seciurities  currently  trade 
through  NASDAQ  as  NM  securities,  and 
ten  trade  on  the  NYSE.  All  component 
stocks  are  "reported  securities,"  as  that 
term  is  defined  in  Rule  lla3-l  of  the 
Act.^  The  Index  is  price- weighted  and 


'  In  Amend-T.ent  No.  3  to  the  propos<jl.  t:;e 
Exchange  provides  that  the  Index  will  be 
maintained  so  that  if  any  time,  less  than  90%  c'.  ;he 
component  issues  by  weigh!  are  eligible  for 
exchange  options  trading,  the  Exchange  v.-.','.  submit 
a  Rule  ]9b--4  filing  to  the  Commission  before 
opening  any  new  series  of  options  on  the  Index  for 
trading.  See  Letter  from  Michele  R.  Weisiaum, 
Associate  General  Cou.^sel.  Phlx.  to  Brad  Kilter. 
At:o.^-ley,  OMS.  Division,  SEC.  dated  May  20.  1994. 

f'Sep  Securities  Exchange  Act  Release  No  34307 
(Ii.:y  5.  1994).  59  FR  35549  (luly  12,  19941 

'See  :nfra  Section  U.E.  entitled  "Csicuialicn  of 
the  Index."  for  a  description  of  this  cauulition 
n-.t'thnd. 

"Sop  17CFR  2-U).llAa3-l   A    reported  security" 
is  defined  in  paragraph  (a!!4l  of  this  rule  as  "any 
listed  equity  security  or  N,ASDAQ  secuntv  for 
whii.h  transaction  rcpons  are  required  to  be  trade 
or  a  real-time  basis  pursuant  to  an  effective 
transaction  reporting  plan."  A  "transaction 
reporting  plan"  is  defined  in  parag.'aph  (a)i2'  of  this 
rule  as  "any  plan  for  collecting,  processing,  making 
available  or  dissem.nating  trsisactioa  reports  Vk-ith 
respect  to  transactions  in  reported  securities  filed 
with  the  Commission  pursuant  to.  and  .Tieeting  the 
requi.-ements  of.  this  section  " 


will  be  calculated  on  a  real-time  basi<i 
using  last  sale  prices. 

As  of  the  close  of  trading  on  July  21. 
1994.  the  Index  was  valued  at  237.19. 
As  of  July  8. 1994.  the  market 
capitalizations  of  the  individual 
securities  in  the  Index  ranged  from  a 
high  of  $25.0  billion  to  a  low  of  S317.8 
million,  with  the  mean  being  $4^ 
billion.  The  market  capitalization  of  all 
the  securities  in  the  Index  was  S76.8 
billion'.  The  total  number  of  shares 
outstanding  on  that  date  for  the  stocks 
in  the  Index  ranged  from  a  high  of  557.2 
million  shares  to  a  low  of  15.7  million 
shares.  Also  on  that  date,  the  price  per 
share  in  the  U.S.  of  the  securities  in  the 
Index  ranged  from  a  high  of  $83.88  to 
a  low  of  514.50.  In  addition,  the  average 
daily  trading  volume  in  the  U.S.  of  the 
stocks  in  the  Index,  for  the  six-month  ' 
period  from  Januan- 1.  1994.  through 
June  30.  1994,  rajiged  from  a  hiuh  of  2.7 
million  shares  per  day  to  a  low  c: 
107.000  shares  per  day.  Lastly,  no  one 
component  accounted  fcr  mo.-e  than 
15.79%  of  the  Index's  total  value  and 
the  percentage  weighting  of  the  five 
largest  issues  in  the  Index  accounted  for 
51.01%  of  the  Index's  val'^e.  The 
percentage  weighting  of  the  lowest 
weighted  component  was  2.73%  of  the 
Index  and  the  percentage  weighting  of 
the  five  smallest  issues  in  the  Index 
accounted  for  17.41%  of  the  Index's 
value. 

C.  Maintenance 

The  Index  will  be  maintained  by  the 
Phlx.  The  Phlx  may  change  the 
composition  of  the  Index  at  any  time, 
subject  to  compiia.ice  with  the 
maintenance  cri*eri.3  discussed  herein, 
to  reflect  the  conditions  in  the 
semiconductor  industry.  In  accordance 
with  Phlx  rule  1009.^,  if  it  t)ecomes 
necessar\  to  replace  a  security  in  the 
Index,  the  Exchancp  represents  that  it 
will  be  replaced  with  a  stock  which  the 
Exchange,  in  its  discretion,  believes 
would  be  comp.itifa'e  with  the  intended 
m.arket  character  of  the  Index. ^  In 
making  replacement  determinations,  the 
Exchange  will  also  lake  into  account  a 
security's  capitalization,  liquidity, 
volatility,  and  name  recognition  of  the 
proposed  replacement.  Further, 
securities  may  be  replaced  in  the  event 
of  certain  corporate  events,  such  as 
takeovers  or  mergers,  that  change  the 
nature  of  the  security.  If,  however,  the 
Exchange  determines  to  increase  the 
number  of  Index  component  securities 
to  greater  than  21  or  reduce  the  number 


"•The  Excnar.ge  represents  'ha'  «.".y  future 
replacement  or  addec  component  securities  wi,i  be 
l::.ted  and  traded  on  eit.her  the  NYSE  or  the  .\mex. 
or  quoted  cr.  and  traded  through  N.\SO.AQ  as  NM 

securities. 
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of  index  component  securities  to  fewer 
than  11,  the  proposal  provides  that  the 
Phlx  will  submit  a  rule  filing  with  the 
Commission  pursuant  to  Section  19(b) 
of  the  Act.  In  addition,  in  choosing 
replacement  securities  for  the  Index,  the 
Phlx  will  be  required  to  ensure  that  at 
least  90%  of  the  weight  of  the  Index 
continues  to  be  made  up  of  stocks  that 
are  eligible  for  standardized  options 
trading.'" 

D.  Applicability  of  Phlx  Rules  Regarding 
Index  Options 

Except  as  modified  by  this  order,  Phlx 
Rules  lOOOA  through  1103A.  in 
particular,  and  Phlx  Rules  1000  through 
1070,  in  general,  will  be  applicable  to 
Semiconductor  Index  options  and  Index 
LEAPS.  Those  rules  address,  among 
other  things,  the  apphcable  position  and 
exercise  limits,  policies  regarding 
trading  halts  and  suspensions,  and 
margin  treatment  for  narrow-based  ' 
index  options. 

E.  Calculation  of  the  Index 

The  Phlx  Semiconductor  Index  is  a 
price-weighted  index  and  reflects 
changes  in  the  prices  of  the  Index 
component  securities  relative  to  the 
Index's  base  date  of  December  1,  1993. 
Specifically,  the  Index  value  is 
calculated  by  adding  the  prices  of  the 
component  stocks,  dividing  this 
summation  by  a  divisor  that  is  equal  to 
the  number  of  the  components  of  the 
Index  to  get  the  average  price,  and 
muhiplying  the  resulting  number  by 
100.  To  maintain  the  continuity  of  the 
Index,  the  divisor  will  be  adjusted  to 


"The  Phlx's  options  listing  standards,  which  are 
uniform  among  th«  options  exchanges,  provide  that 
a  security  underlying  an  option  must,  among  other 
things,  meet  the  following  requirements:  (1)  the 
public  float  must  be  at  least  7,000,000  shares;  (2) 
there  must  be  a  minimum  of  2.000  stockholders;  (3) 
trading  volume  in  the  U.S.  must  have  been  at  least 
ZA  million  over  the  preceding  twelve  months;  and 
(4)  the  U.S.  market  price  must  have  been  at  least 
$7.50  lor  a  majority  of  the  business  days  during  the 
preceding  three  calendar  months.  See  Phlx  Rule 
1009,  Commentary  .01.  With  respect  to  ADR*,  in 
addition  to  the  above  standards:  (1)  the  Exchange 
must  have  in  place  of  a  comprehensive  surveillance 
agreement  with  the  primary  exchange  in  the  home 
country  where  the  security  underlying  the  ADR  is 
traded;  or  (2)  the  trading  volume  for  the  three 
month  period  preceding  the  date  of  listing  in  the 
U.S.  markeu  for  ADRs  overlying  any  class  of  the 
foreign  issuer's  common  stock  (on  a  share- 
equivalent  basis)  is  at  least  50%  of  the  sum  of  the 
(i)  combined  world  wide  trading  volume  for  all 
classes  of  the  foreign  issuers  common  stock,  and 
(ii)  combined  trading  volume  for  all  ADRs  overlying 
any  of  these  classes  of  stock:  or  (3)  the  SEC  must 
otherwise  authorize  the  luting.  In  addition,  the 
percentage  of  the  world-wide  trading  volume  for  the 
security  underlying  an  ADR  that  occurs  in  the  U.S. 
ADR  market  must  meet  a  maintenance  standard  of 
30%  or  more  in  order  for  optiona  on  that  particular 
ADR  to  continue  to  be  traded  on  the  Phlx.  See.  e  g 
S«:urities  Exchuige  Act  Release  No.  33554  Oanuar^ 
31.  1994).  59  FR  5622  (February  7. 1994) 


reflect  non-market  changes  in  the  prices 
of  the  component  securities  as  well  as 
changes  in  the  composition  of  the  Index 
Changes  that  may  result  in  divisor 
adjustments  include,  but  are  not  limited 
to,  stock  splits  and  dividends,  spin-offs, 
certain  rights  issuances,  and  mergers 
and  acquisitions. 

The  Index  value  will  be  updated 
dynamically  at  least  once  every  15 
seconds  during  the  trading  day.  The 
Phlx  has  retained  Bridge  Data,  Inc.  to 
compute  the  value  of  the  Index. 
Pursuant  to  Phlx  Rule  llOOA,  updated 
Index  values  will  be  disseminated  and 
displayed  by  means  of  primary  market 
prints  reported  by  the  Consolidated 
Tape  Association  and  over  the  facilities 
of  the  Options  Price  Reporting 
Authority  ("OPRA").  The  Index  value 
will  also  be  available  on  broker/dealer 
interrogation  devices  to  subscribers  of 
the  option  information. 

The  Index  value  for  purposes  of 
settling  outstanding  regular  Index 
options  and  Index  LEAPS  contracts 
upon  expiration  will  be  calculated 
based  upon  the  regular  way  opening 
sale  prices  for  each  of  the  Index's 
component  securities  in  their  primary 
market  on  the  last  trading  day  prior  to 
expiration.  In  the  case  of  securities 
traded  on  and  through  NASDAQ,  the 
first  reported  sale  price  will  be  used. 
Once  all  of  the  component  stocks  have 
opened,  the  value  of  the  Index  will  be 
determined  and  that  value  will  be  used 
as  the  final  settlement  value  for  expiring 
Index  options  and  Index  LEAPS 
contracts.  If  any  of  the  component 
stocks  do  not  open  for  trading  on  the 
last  trading  day  before  expiration,  then 
the  prior  trading  day's  (i.e.,  normally 
Thursday's)  last  sale  price  will  be  used 
in  the  Index  calculation.  In  this  regard, 
before  deciding  to  use  Thursday's 
closing  value  of  a  component  security 
for  purposes  of  determining  the 
settlement  value  of  the  Index,  the  Phlx 
will  wait  until  the  end  of  the  day  on  the 
last  trading  day  before  expiration. 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled.  European-style 
options.  11  Standard  options  trading 
hours  (9:30  a.m.  to  4:10  p.m.  Eastern 
Standard  time)  will  apply  to  the 
contracts.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be 
$5.00  for  Lidex  options  with  a  duration 
of  one  year  or  less  to  expiration.  In 
addition,  pursuant  to  Phlx  Rule  1012(a), 
there  may  be  up  to  six  expiration 
months  outstanding  at  any  given  time. 
SpecifiGally,  there  may  be  up  to  three 

■ '  A  European-style  option  can  be  exercised  only 
during  a  specified  period  before  the  option  expires. 


expiration  months  from  the  March, 
June,  September,  and  December  cycle 
plus  up  to  three  additional  near-term 
months  so  that  the  two  nearest  term 
months  will  always  be  available.  The 
Exchange  also  intends  to  list  several 
Index  LEAPS  series  that  expire  from  12 
to  36  months  from  the  date  of  issuance 
pursuant  toPhlx  Rule  1101A(b){iii). 

G.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts^ 

Because  the  Index  is  classified  as  an 
"industry  index"  imder  Phlx  rules.'^ 
Exchange  rules  that  are  applicable  to  the 
trading  of  options  on  narrow-hased 
indexes  will  apply  to  the  trading  of 
Semiconductor  Index  options  and  Index 
LEAPS.  Specifically,  Exchange  rules 
governing  margin  requirements," 
position  and  exercise  limits,'*  and 
trading  halt  procedures"  that  are 
applicable  to  the  trading  of  narrow- 
based  index  options  will  apply  to 
options  traded  on  the  Index.  Positions 
in  Index  LEAPS  will  be  aggregated  with 
positions  in  regular  Index  options  on  a 
one-for-one  basis  for  purposes  of 
position  and  exercise  limits. 

H.  Sun-eillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  Index 
options  and  Index  LEAPS.  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying 
securities.  Further,  the  Intermarket 
Surveillance  Group  Agreement,  dated 
July  14, 1983.  as  amended  on  January 
29.  1990,  will  be  apphcable  to  the 
trading  of  options  on  the  Index. '^ 


■^SeePhbcRule  lOOOA(ll). 

"Pursuant  to  Phlx  Rule  722,  the  margin 
requirements  for  the  Index  options  will  be:  (1 )  for 
short  options  positions,  100%  of  the  current  market 
value  of  the  options  contract  plus  20%  of  the 
underlying  aggregate  Index  value,  less  any  out-of- 
the-money  amount,  with  a  minimum  requirement  of 
the  options  premium  plus  10%  of  the  underlying 
Index  value;  and  (2)  for  long  options  positions. 
100%  of  the  options  premium  paid. 

"Pursuant  to  Phlx  Rules  lOOlA  and  lOOrA. 
respectively,  the  position  and  exercise  limiu  for  the 
Index  options  will  be  7,500  contracts,  unless  the 
Exchange  determines,  pursuant  to  those  rules  that 
a  higher  or  lower  limit  is  warranted. 

"Pursuant  to  Phbc  Rule  1047A.  the  trading  on 
the  Phbc  of  Index  options  m^^  be  halted  or 
suspended  whenever  trading  in  underlying 
securities  whose  weighted  viHue  represents  more 
than  20%  of  the  Index  value  are  halted  or 
suspended. 

"The  Intermarket  Surveillance  Group  ("ISG") 
was  formed  on  July  14. 1983  to.  among  other  things, 
coordinate  more  effectively  surveillance  and 
investigative  information  sharing  arrangeiTients  in 
the  stock  and  options  markets.  See  Inteirnorket 
Surveillance  Group  Agreement.  July  14, 1983.  The 
most  recent  amendment  to  the  ISG  Agreement. 
which  incorporates  the  original  agreement  and  all 
amendments  made  thereafter.  wa.s  signed  by  ISG 
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III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5). "^ 
Specifically,  the  Commission  finds  that 
the  trading  of  Semiconductor  Index 
options,  including  Index  LEAPS,  will 
serve  to  promote  the  public  interest  and 
help  to  remove  impediments  to  a  free 
and  open  securities  market  by  providing 
investors  with  a  means  of  hedging 
exposure  to  market  risk  associated  with 
securities  representing  the 
semiconductor  industry.'* 

The  trading  of  options  of  LEAPS  on 
the  Semiconductor  Index,  however, 
raises  several  concerns,  namely  issues 
related  to  index  design,  customer 
protection,  surveillance,  and  market 
impact.  The  Commission  t)elieves, 
however,  for  the  reasons  discussed 
below,  that  the  Phlx  adequately  has 
addressed  these  concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the 
Semiconductor  Index  is  a  narrow-based 
index.  The  Index  is  composed  of  only 
sixteen  securities,  all  of  which  represent 
the  semiconductor  industry. 
Accordingly,  in  light  of  the  limited 
number  of  stocks  in  the  Index  and  that 
the  Index  represents  one  industry 
sector,  the  Commission  believes  it  is 
proper  to  classify  the  Semiconductor 
Index  as  narrow-based  and  apply  Phlx's 
rales  governing  narrow-based  index 


members  on  January  29.  1990.  See  Second 
.■\mer.dment  to  the  Inlermarket  Surveillance  Group 
Agreement.  January  29, 1990.  The  members  of  the 
I.SG  are:  the  ,'\mex;  the  Boston  Stock  Exchange.  Inc.; 
the  Chicago  Board  Options  Exchange,  Inc.:  the 
Chicago  Stock  Exchange,  Inc.;  the  National 
Association  of  Securities  Dealers.  Inc.  ("NASD"), 
the  NYSE;  the  Pacific  Stock  Exchange,  Inc.;  and  the 
Phlx.  Because  cff  potential  oppo.tunities  for  traxiing 
abuses  involving  stock  index  futures,  stock  option?, 
and  the  underlying  stock  and  the  need  for  greater 
sharing  of  sun-eillbnce  ir>formation  for  these 
potential  intermarket  trading  abuses,  the  major 
slock  index  futures  exchanges  [e.g..  the  Chicago 
Mercantifc  Exchange  and  the  Chicago  Board  of 
Trade]  joined  the  ISG  as  affiliate  members  in  1990. 
■"15U.S.C.  §78fa))(5)(1988). 
'"Pursuant  to.Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  pubfic  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
-confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  Ire  this  regard,  the  trading 
of  listed  Index  options  and  Index  LEAPS  will 
provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  movement  of  stocks 
representing  the  semiconductor  industry. 


options  to  trading  in  the  Index  options 
and  Index  LE APS. >9 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index's 
component  securities  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  overwhelming 
majority  of  the  components  that 
comprise  the  Index  are  actively  traded, 
with  an  average  daily  trading  volume  for 
the  period  from  January  1, 1994  through 
June  30, 1994.  ranging  from  a  high  of  2.7 
million  shares  per  day  to  a  low  of 
107,000  shares  per  day.  Second,  the 
market  capitalizations  of  the  securities 
in  the  Index  are  very  large,  ranging  fi-om 
a  high  of  $25.0  biUion  to  a  low  of  $31 7.8 
miUion  as  of  July  8. 1994,  with  the  mean 
being  $4.86  billion.  Third,  although  the 
Index  is  only  comprised  of  sixteen 
component  securities,  no  one  particular 
security  or  grmtp  of  securities 
dominates  trie  Index.  Specifically,  as  of 
July  8, 1994.  no  one  stock  accounted  for 
more  than  15.7^g^of  the  Index's  total 
value  and  the  percentage  weighting  of 
the  five  largest  issues  in  the  Index 
accounted  for  51.01%  of  the  Index's 
value.  Fourth,  at  least  90%  of  the 
securities  in  the  Index,  by  weight,  must 
be  eligible  for  standardized  options 
trading.  This  proposed  maintenance 
requirement  will  ensure  that  the  Index 
is  substantially  comprised  of  options 
eligible  securities.  Fifth,  if  the  Phlx 
increases  the  number  of  component 
securities  to  more  than  21  or  decreases 
that  number  to  less  than  11,  the  Phlx 
will  be  required  to  seek  Commission 
approval  pursuant  to  Section  19(b)(2)  of 
the  Act  before  listing  new  strike  price  or 
expiration  month  series  of 
Semiconductor  Index  options  or  Index 
LEAPS.  This  will  help  protect  against 
material  changes  in  the  composition  and 
design  of  the  Index  that  might  adversely 
affect  the  Phlx's  obligations  to  protect 
investors  and  to  maintain  fair  and 
orderly  markets  in  Semiconductor  Index 
options  and  Index  LEAPS.  This  v.ill 
further  reduce  the  potential  for 
manipulation  of  the  value  of  the  Index. 
Finally,  the  Commission  behevss  that 
the  expense  of  attempting  to  manipulate 
the  value  of  the  Semiconductor  Index  in 
any  significant  way  through  L^admg  in 
component  stocks  (or  options  on  those 
stocks)  coupled  with,  as  discussed 
below,  existing  mechanisms  to  monitor 
trading  activity  in  those  seciuities,  will 
help  deter  such  illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 


public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as 
Semiconductor  Index  options  and  Index 
LEAPS,  can  commence  on  a  national 
securities  exchange.  The  Commission 
notes  that  the  trading  of  standardized 
exchange-traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that;  (1)  The  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  optiono 
accounts.  Accordingly,  because  the 
Index  options  and  kidex  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently- 
traded  on  the  Phlx,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  Semiconductor  Index 
options  and  LEAPS. 

C  Sur\-ei!lance 

The  Comnr.ission  believes  that  a 
sur\'eillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  security 
index  derivative  product  and  the 
exchange(s)  tradmg  to  securities 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
manipulation. •="  In  this  regard,  the  Phlx. 
NYSE.  .^mex.  and  NASD  are  ail 
members  of  the  ISG,  which  provides  for 
the  exchange  of  al;  necessar\- 
suneiliance  information  -^ 


^•'Securities  Exchange  .*,ct  Release  .No.  ill^i 
(SeptetTiber  28.  199;;.  57  FR  45849  (October  5. 

2' See  r.z'e  16.  si-pro  if  the  co.T-.pusilion  of  the 
Ir.dex  should  char.^p  so  that  greater  than  10%  of  ilie 
weight  of  the  Index  would  b^  .'ppreser.ied  bv  ADPs 
ir.eiig.b'e  for  standardized  options  trad;.-,£  m  the 


l-  S  ei'her  because  ;)ie  securiLes  underiv 


mg! 


"See  supra  notes  12  through  15.  and 
accompanying  text. 


.\DRj  are  not  the  svbjpc:  of  a  comprehensive 
sun  e/.iance  sha.ring  agreement  with  tf.e  Phlx  or 
t>ecai.se  •re  L'  S.  mar.^et  is  not  the  primary  market 
fjr  the  ADKs.  \hen  it  would  be  difficult  for  (he 
Com;n:ssicn  to  reach  the  conclusions  reached  :n 
x^.:s  order  and  the  rom.'n:^s:or.  wo'j'.d  have  to 
deterrrire  whether  it  wou'.c  be  suitable  for  the 
Exchange  to  continue  to  trade  options  on  this  Index. 
The  Phlx  should,  actorcir.gly.  notify  the 
Corr-Tission  immediateh  ;f  more  than  10\  of  the 
nj.T.enca!  value  of  the  index  if  represented  bv 
ADRs  not  el.gi'tile  for  standard: zed  options  trading 
in  the  U.S.  Such  a  change  in  the  ^u.'Te.^t  relative 
weights  of  the  Index  or  m  the  composition  of  the 
Index  may  warrant  the  submission  of  a  rule  filing 
pursuant  to  Section  19  of  the  Act  In  determining 
whether  a  particuiai  .'KDR  is  eligible  for 
standardized  options  trading  see.  eg  .  Securities 
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D.  Market  Impact 

The  Commission  bt-lieves  that  tho 
listing  and  trading  of  Semiconductor 
Index  options  and  Index  LEAPS  on  thf 
Fhb(  will  not  adversely  impact  the 
underlying  securities  mariets.^^  pji-jj  ^^ 
described  above,  for  the  most  part,  no 
one  security  or  group  of  securities 
dominates  the  Index.  Second,  becau.s<.> 
(i)  at  least  90%  of  the  numerical  value 
of  the  Index  must  be  accounted  for  by 
securities  thai  meet  the  Exchanges 
options  listing  standards,  (ii)  each  of  thti 
component  seciurities  must  be  traded  on 
either  the  NYSE  or  the  Amex,  or  as  NM 
securities  traded  through  NASDAQ,  aiid 
(iii)  the  component  securities  must  be 
subject  to  last  sale  reporting  pursuant  to 
Rule  1  lAa3-l  of  the  Act.^^  the 
component  securities  generally  will  be 
actively-traded,  highly-capitalized 
securities.  Third,  the  7.500  conU-act 
position  and  exercise  limits  applicable 
to  Index  options  and  Index  LEAPS  will 
serve  to  minimize  potential 
manipulation  and  market  imparl 
concerns. 

Lastly,  the  Commission  believes  that 
settling  expiring  Semiconductor  Index 
options  and  Index  LEAPS  based  on  the 
opening  prices  of  component  securities 
is  consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  options  for 
exercise  settlement  on  e^qjlration  basr^d 
on  opening  prices  rather  than  closing 
prices  may  help  reduce  adverse  effects 
on  markets  for  securities  underlying 
options  on  the  thdex.^* 

//  is  therefore  ordered,  pursuant  to 
Section  19fb)(2}  of  the  Act,"  that  the 
proposed  rule  change  (SR-Phlx-94-02). 
n.s  amended,  is  approved. 

For  the  Commission,  by  the  Divi.sit.a  nf 
.Market  Regxslrftion,  pursuaaf  foHsJos^ted 
authority''' 

Margard  H.  McFarlanil, 

Dpputy  SecTvto  ry 

IFR  Doc.  94-20896  i-;!.<i  H-  :'4  -<K,  HA',  .nn\ 
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Kx(.1ange  Ad  ».>!»sye  \os  ^tyn  fN(ncr^b«r  27 
MUl')  57  FR  STZ'-O  n)e«n>h»ir  3,  1992V  ar.ii  ^i'.'.A 
lUr.'.Vi  31.  1<»94).  sore  %:2  (K.tn;dfy  7.  TJ-M) 

'-■  !n  adf*):;'  n.  ihe  ?hn  h  is  rcprosfnted  that  ' '-.c 
Phlx  ar-l  i.he  OPRA  hjvo  iji..  n- ..esE^Vsviiiir'is 
i.'piiity  To.<uppon  iho&fi  .-ipw  5(;:iCiO.'<.ptioiii:h^; 
viuurd  result  frt.rn  rh'^  .rt/oductioo  '.if  tedf.n  o:)!.'  s 
i-i.ti  Index  LFAPS.  "••-.*  U-iior  fioiu  Mn.!;.;!a 
Wei.sLwjm,  AsMjciaipOp.s^ra'  Counst;),  FliU.  v. 
Thamas  M.-  f^Ar.::*.  AttoreKy.  OMS.  Uiv:sion. 
(.•j.-n-~ij,!,(Oa.  rfr!-,'d  j.j.-'P  24.  i;)04;?nd 
Me.Tiorandi.in  hT>.r.  ]:>*>  Corrtga.-i.  E\t-.,i.'ivL' 
Pi-c.ior.  OPRA,  to  Hi.  iu..-.!  rang.losi,  ,\s.i\y<::i:\ 
V''^  Presj<l»m.  New  i'-ortu.-  now.!.)pv.'rr.l  i'l.'.t 
ri.il.iJ  Apr:' 18. 1904. 

-^. Sue  supra  no!*"  8. 

^'Sw  Securities  Exctwiij;-' Act  R4-le.<i-r<io  30'M4 
Oiily  21,  1992).  57  FR  33376  (Jt.ly  2S.  jgi.":) 
"15U.S.C7esft>)(2)(19«8J. 
■"•  1 7 OR  200.30- 3(h )(: 2 1  ( 1OT3 1 


SMALL  BUSINESS  ADMINISTRATION 

Honolulu  District  Advisory  Council; 
Public  Meeting 

TheU.S.  Sm.'ill  B.jsin<-.s 
Administration  Honolulu  Diifricl 
Advisory  Council  will  bold  a  public 
.Tieeting  at  9:30  a.in  on  Thu.-sdav. 
.Spptamber  15.  1994,  at  the  Pnnce  Kunio 
Federal  Building,  300  Ala  Moana 
Boul«vard.  Conference  Room  41 13A, 
Hondulu,  Hawaii  96850  to  di«-.uss  .stjch 
mattars  as  may  be  presented  by 
.^^embe^s.  staffofthelJ.S  Sroail 
Business  Administration,  or  others 
present. 

For  further  information,  v\'rjte  or  call 
Mr.  Andrew  K.  Poepoe,  District 
Director,  U.S.  Small  Business 
Admiiiistration,  300  Ala  Moana 
Boulavard.  Room  2314.  Honolulu. 
Hawaii  96850,  (808)  54]-^  ^,.S 

Dated:  August  18,  vn4 
Dorotby  .\.  Overal, 

■^rting Assistant  AdmiP.isnmur,  Olfuruj 
Advisory  Councils. 

(FR  Doc.  94-20904  Filed  3-L'4-'U.  8  45aniJ 
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Specialized  Small  Business  Investment 
Companies 

AGEMCY:  Small  Business  .^dministr,Hfinn 
ACnOM:  Nolire. 


SUMMARY:  This  Notice  clarifi.^s  SBA's 
position  on  the  permissible  soiuT.es  of    ^ 
funds  for  the  repurchase  of  3% 
preferred  tock  from  the  Agency  by 
f'psciaiized  small  business  investrnent 
companies.  Under  the  narrow 
circumstances  descnbed  in  this  4Notico, 
the  stock  may  be  rrpurchased  with  "idle 
funds'*  of  the  compu^iv. 
DATES:  Tills  Nnti<  n  is  f»ff*Hliv'>  oji 
August  25,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwani  L.  Cleveland,  Special  A-.si.=f,.nt 
to  the  Associ.3te  Admii.-istrator  for 
InvostBient,  U.S.  .Small  Busings 
Administration,  409  Third  SirvV-^t.  S.VV., 
VVashir.gton,  DC  20416.  [:.'n>)  205-7'S81, 
SUPPLgWENTARV  IN^^ORMATION:  On  April 
1.  1094,  SBA  puhb-;hed  a  W'-ix  in  ;bo 
FEDE.RAL  REGISTER  .wttir"^  f.  .-;]■  tl  o 
giiid.  ii.ni's  SBA  wcu'..-i  f,.!li.w  in  its 
iiT)plt>aient<r:.ui  of '.he  .)7o  P.->:ri;.Ted 
.'■:!oc:k  Rcpu/chase  Program  for  Sriall 
Bjh!!ia-.s  Invc'ruent  Ctimpani-s 
ii'..cnh.3d  li.ifi'^r  SRf.tion  30](!?)  uf  I.if 
Sin  <ll  Business  lin-estmpnt  Ac!  if  1958. 
.t.s  a.-ntHKled  (SiiBlCsj.  See  59  i  K  15191. 
SBA  h«s  determined  thai  those 
guidelfcns  require  further  Llar.fication 
as  thoy  refata  to  theTase  of  "idle  funds" 
to  rin.mce  a  nipurt  hasn  transaction. 


SBA  reiterates  its  position  that  the 
Jinanring  of  a  repurchase  with  cash 
already  in  an  SSBIC  is  iuoonsistent  with 
th<'  policy  of  avoiding  the  transfer  of 
c:,isii  flows  from  SSBICs  into  the 
AgcHi  y.  Under  certain  unique 
(irrnins'ances,  however,  an  SSBICs  id!r 
funds  may  be  a  permissible  temporary 
source  of  funds. 

If  an  SSBIC  (i)  b^s  retained  earnings 
available  for  disL'ibution  which,  when 
capitalized,  would  be  insufficient  to  pay 
_  the  full  repurchase  price,  (ii)  has  no 
outstanding  indebtedness  to  SBA  or  any 
ciher  party,  and  (iii)  holds 
unencumbered  publicly  traded  and 
Riarketablc  securities  with  an  unnsahzed 
gain  (after  deducting  any  allowances  for 
prospective  income  taxes  and  other 
contingent  liabilities  such  as  incentive 
compensation)  equal  to  at  least  20 
percent  of  the  differrace  between  the 
rcpun-.hase  price  and  the  capitahzable 
retained  earnings,  SBA  will  permit  the 
SSBIC  to  use  its  idle  funds  in  the 
financing  of  its  repurchase  transaction 
provided  that,  basied  on  its  most  recent 
financi.^ls  submitted  with  its  application 
for  repurchase,  cash  and  idle  funds 
remaining  in  the  SSBIC  after  the 
repurchase  would  be  more  than  the  iota! 
leans  and  investments  made  by  the 
SSBIC  during  the  prior  two  fiscal  years. 
SBA's  pem:ission  would  be  conditioned 
uponthe  following: 

(1 )  The  SSBIC  would  be  required  to 
capitalize  its  retained  earnings  availsblr 
for  distribution.  Idle  funds  would  he 
used  only  to  fund  the  difference 
betwo'?n  the  repurchase  price  and  th-> 
capitalizable  retained  earnings. 

(2)  The  use  of  idle  funds  in  the 
financing  of  a  repurchase  transatnion 
would  be  a  temporary  measure  only. 
Within  two  years  of  using  idle  funds  in 
Its  repurchase  transaction,  the  SSBIC 
must  "replace"  those  funds  by 
increasing  ii.';  p.'-ivate  capital  through  the 
sale  of  stoiJc  frjr  cash  to  non-SBA 
sources  or  through  a  capitalization  <,i 
rr-tained  earnings  available  for 
distiibulion. 

(3)  lUitii  p.rivate  capital  is  inc7i-av?.-l 
in  the  niai;ner  d»?6cr)bed  :n  the 
preceding  paragraph,  the  SSBIC  mi.st 
lontiiiue  So  hold  uncncumbcrtid 
pubiir'y  traiit^d  and  marketable 
seruriti'.is  with  a  value,  after  allowaucos, 
of  aol  less  thai;  tAo  times  the  amount 
nf  cap;t.il  yet  to  be  rrised  by  the  SSBIC. 
Failuie  to  cojuply  with  this  paragraph  oi . 
the  p;'>^ceding  p,u-p.graph  could  result  in 
Iho  transfer  of  the  SSRIC  to  the  Offict^ 

of  Liqjjid.ition. 

Authority:  TtlJe  III  of  the  Small  Business 
iiiv.!Stme:it  .\ct,  15  U.S.C  681  ef  .«eq.,- 15 
U.S  C.  eaTtr);  15  U.S.C.  683;  15  U.S.C.  687d 
15  use.  687g;  15  U.S.C.  687b:  15  U.S.C 
ri87m,  as  a.-nf^ndpci  by  Pub.  L,  1<32-3fi6. 
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Dated:  August  18, 1994  " 
Erskine  B.  Bowles, 

Administrator. 

(FR  Doc.  94-20903  Iik-d  8-24-94;  6:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  2052] 

Office  of  the  Assistant  Secretary  for 
Economic  and  Business  Affairs; 
Receipt  of  Application  for  a  Permit  for 
Pipeline  Facilities  To  Se  Constructed 
and  Maintained  on  the  Borders  of  the 
United  States 

AGENCY:  Department  of  State. 

The  Department  of  State  has  received 
an  application  from  Clie^Ton  Pipe  Line 
Company  for  a  permit,  pursuant  to 
Executive  Order  11423  of  August  16. 
1968.  as  amended  by  Executive  Order 
12847  of  May  17,  1993,  to  construct, 
connect,  operate  and  m£iintain  at  the 
U.S.-Mexican  border  near  El  Paso. 
Texas,  a  pipeline  carrying  petroleum 
products.  Chevron  Pipe  Line  Company 
is  a  Delaware  corporation  with  its 
principal  office  in  San  Francisco. 
California.  The  proposed  new  pipeline 
would  extend  2.75  miles  within  the 
United  States  along  an  existing  pipeline 
right  of  way. 

DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  September 
26, 1S94. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Graben.stetter.  Office  of 
Ir»temational  Energy  Pohcy,  Departnient 
of  State,  Washington.  DC  20520  (202) 
647— 4557. 

Datfd;  August  4.  1994. 
Daniel  K.  Taruilo. 

A'><i-Aant  Secretary- of  State 

(FR  Doc  94-20947  Filed  h-:4-94.  6  45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements  ' 

AGENCY:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  De(>artment  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 


requirements  of  Lhe  Papenvork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35). 

DATES:  August  18.  1994. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quic  klv  as 
possible,  to  Edwrrd  Clarke,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10202, 
Washington,  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify- 
the  OMB  official  of  your  intent 
immediately 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  DC. 
20590, (202)  366-4735. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Art.  In  carrying  out  its  responsibilities. 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
ai'.d  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
o[:';e  every  three  years 

Items  Submitted  to  OMB  for  Review 

The  following  infurmation  collection 
requests  were  submitted  to  OMB  on: 
AiTqust  18,  1994 

DOT  ;Vo.  3973. 

OMB  \'o:  New. 

Administration:  U.S.  Coast  Guard 

Title:  Survey  of  Organizations  that 
issue  Certificate  of  Class  and/or 
International  Convention  Certificate  to 
Determine  Compliance  with 
InternationarMaritime  Organization 
(IMO)  Resolution  A. 739(18). 

Need  for  Information:  Senate  Report 
(103-150)  1994  DOT  Appropriation  Bill 
required  a  program  to  eliminate 
substandard  ships  from  U.S.  waters. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
determine  if  an  organization's  technical, 
managerial  and  research  capabilities  are 
in  conformity  with  Appendix  1  of  IMO 
Resolution  A.739(18). 


Frequency:  O.'ie  time-survey. 

Burden  Estimate:  52.5  hours. 

Respondents  Organizations  that  issue 
certificates  of  class  or  intf'rnp.Uonal 
convention  certificates. 

Form(s):  None. 

Average  Burden  /fours  Per  Response: 
45  min  reporting 

DOT  Ax-  3974 

OMB  \'o:2\33-i>m3. 

Administration  Marifiir.e 
Administration. 

Title:  Monthly  R'^port  of  0(  ean 
Shipments  Moving  Under  E\port-I:nport 
Bank  Financing. 

Need  for  Information:  Title  46  USC 
1241-1  or  Public  Resolution  17,  73rd 
Congress  (PR  17)  require  the  Mci:u.ine 
Administration  (MARAD)  to  monitor 
and  enforce  the  U.S.-fiag  shipping 
requirements  relative  to  the  loans/ 
guarantees  extended  by  the  Export- 
Import  Bank  (Eximbank)  to  foreign 
borrowers.  PR  17  requires  that  all 
shipments  financed  by  Eximbank  and 
that  move  by  sea,  must  be  transported 
exclusively  on  U.S.-fiag  registered 
vessels  unless  a  waiver  is  obtained  from 
MAR.\D. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  determine 
comphance  or  noncompliance  of  the 
U.S.-fiag  shipping  requirements  relative 
to  the  loan  agreement. 

Frequency:  Monthly. 

Burden  Estimate:  192  hours. 

Respondents:  Export-Import  Bank 
Loan  recipients,  i.e.,  contractors,  freight 
forwarders,  or  suppliers. 

Formfsi  MA-5'iii. 

Average  Burdi'n  Hours  Per  Response: 
30  minutes. 

DOT  No  397  5 

0\fB.Vo  21 '2-05 5 5 

Administrntion  Federal  Transit 
Administration 

T:tie:  American?  with  Disabilities  Act 
(.•\D.\)  Requirements. 

Need  for  Infonnaticr.  Title  49  CFR 
parts  27  and  37  acquisition  of  accessible 
vehicles  by  private  and  public  entities; 
requirements  for  complementary 
paratransit  ser\'ice  by  public  entities 
operating  a  fixed  route  system;  and 
provision  of  nondiscriminatory 
accessible  transportation  service. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  satisf>'  the 
civil  rights  compliance  requirements  for 
persons  with  disabilities. 

Frequency:  Annually. 

Burc/en  Esf;/nate:  120,000. 

Respondents:  FTA  recipients  and 
other  operators  primarily  engaged  in 
transporting  people. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
120  hours. 
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DOT  No:  3976. 
OMB  No:  21 32-0544. 
Administration:  Federal  Traiisit 
Administration. 

Title: Pre- Award.  Post-Delivery  Audit 
Requirements  under  Buy  America. 

Need  for  Information:  Title  49  CFR 
part  661  requires  all  bidders  to  certiiy 
compliance  with  the  general  or  specific 
requirements  of  Buy  America. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  assure  thai 
the  products  purchased  forxcaasit     .  c: 
projects  comply  with  applicable 
"^atutory  and  regulatory  requirements 
Frequency:  Occasional,  per  order. 
Burden  Estimate:  1.729  hours. 
Respondents:  Grantees  and  bidders  on 
FTA-funded  projects. 

Formfs):  Pre-Award.  OST-Delivery 
Buy  America;  in-plant  inspection. 

Average  Burden  Hours  Per  Response: 
.77  hours, 

iX?rNb.-3977. 
CWfH  No;  21 15-0092. 
Administration:  U.S.  Coast  Guard. 
Title:  Baige  Fleeting  Facility  Records. 
Need  for  Ir^rmation:  Title  33  CFR 
165. 803 (i)  requires  the  person  in  charge 
of  a  barge  fleeting  fltdUty  to  keep 
records  of  the  twice  daily  inspections  of 
the  barge  moorliigs  and  the  movements 
of  barges  and  hazardous  cargo  in  and 
out  of  the  facility. 

Proposed  Use  of  lafonoation:  The 
information  will  be  used  to  ensure  that 
inspections  of  barge  moorii^  and 
movements  are  being  conducted  by  the 
persons  in  charge  of  the  barge  fleeting 
facilities. 
Frequency:  Twice  d«i  ly . 
Burden  Estimate:  19,801  hours. 
Respondents:  Owners  or  operators  of 
barge  fleeting  facilities. 
Formls):  None. 

Average  Burden  Hours  Per  Response: 
283  hours  per  recordkeeppr. 
DOT  No:  3978. 
aV£fl,Vo.  2133-0514. 
Administration:  Maritime 
Administration. 

Title:  Determination  of  Fair  and 
Reasonable  Rates  for  the  Carriage  ni 
Bulk  Preference  Cargoes. 

Need  for  Information:  Section 
901(b){t)  of  th«j  Merchant  Marine  AU. 
1936  as  amended  (46  U.S.C.  124}  J 
requires  that  at  least  75  percent  of 
certain  government  sponsored  uirgixjs 
be  shipped  on  United  States  flag  vessels 
to  the  extent  such  vessels  are  available 
at  fair  and  rj^jsonable  rates. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  calculate 
fair  and  reasonable  rates  for  United 
States  flag-vessels  engaged  in  the 
carriage  of  preference  cargoes. 

Frequency:  Annually  and  on  ocx:asion. 


Burden  Estimate:  600  hours. 
Respondents:  Ship  owners  and  ship 

operators. 
Formfs):  None. 

Average  Burden  Hours  Per  Response: 
4  hours. 

DOr.Vo;  39  79. 

OMB  No:  21 33-0036. 

Administration:  Maritime 
Administration. 

Title:  RelaUve  Cost  of  Shipbuilding  in 
the  Various  Cpa^l  Districts  of  the 

Need  for  InformaUon:  Section  213  |C) 
of  the  Merchant  Marine  Act.  1936.  as 
amended,  requires  that  the  ^f^ritime 
Administration  report  to  &.f^  Congre.ss 
on  the  relative  cost  of  construction  or 
reconditioning  of  comparable  ocean 
vessel*  in  shipyards  in  the  various 
coastal  districts  of  the  United  States. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  monitor 
current  cost  differentials  between 
coastal  shipyards. 

Frequency:  Annually. 

Burden  Estimate:  50  hours. 

Respondents:  Various  shipyards  in 
the  U.S.A. 

Formfs):  MA-^39. 

Avetage  Burden  Hours  Per  Response 
5  hours. 

DOT  IVo;  3980. 
O.MflA/o.New. 

"  -^  Adinin/strcrfion.  National  Highway 
Traffic  Safety  Administration. 

Title:  Voluntary  Child  Safety  Seal 
Registrgtion  Form. 

Need  for  Information:  Part  B  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act.  15  USC141 1-1414  provides 
that  if  either  NHTSA  ore  maatiXacturer 
determines  that  motor  vehicles  or  items 
of  motor  vehicle  equipment  contain  a 
defect  that  relates  to  motor  vehicle 
safety  or  fail  to  comply  with  an 
applicable  Federal  .Motor  Vehicle  Safety 
St  an  dart! . 

Proposed  Use  of  Infonnation:  This 
information  will  be  used  for 
manufacturers  in  the  event  of  a  <iafptv 
rerall.  ' 

Frequency:  One  time. 

Burden  Estimate:  266  hours. 

Respondents:  The  number  of  people 

Form(s):  The  VolunIar>  Child  Safety 
.Seat  Registration  Form. 

Aver(i}^e  Burden  Hours  /Vr  Re<ponse: 
0  1  bou«s  (6  minutes) 

DOT  Mj.  3981. 

0,V/5  No:  21 33-0005. 

Administration:  Maritime 
Administration. 

Title:  Uniform  Financial  Rt*porting 
Requireioents. 

Need  for  Information:  Section  21 , 
Shipping  Act.  1916.  as  amended  (46 
App.  use  820)  and  Section  801. 


Merchant  Marine  Act.  1936,  «s  amended 
(46  App.  use  1211)  requires  financial 
reports,  mcluding  purchasOTS  of  ships 
from  .MARAD  <hi  credit,  txunpanios 
chartering  ships  from  MARAD.  and  as 
required,  of  companies  having  Title  XI 
guarantee  obligations  (46  CFR  Part  298). 

Proposed  Use  of  lnformation:Tbe 
information  will  be  used  in  analyses 
and  reviews  by  Maritime 
Administration  accountants  and 
examiners  in  order  to  drtermine 
compliance  with.legal  and  contractual 
requirements  and  to  evaluate  company. 
industry  segment,  and  industry 
financial  trends. 

Frequency:  Semi-annually.  Annually 

Burden  Estimate:  4,560  hours. 

Respondents:  Various  business 
entities  which  choose  to  build  ^ips  m 
charter  ships  from  Maritime 
Administration, 

Form/sy.MA-172. 

Average  Burden  Hours  Per  «espon.v 
12  hours. 

DOT  Ato.  3982. 

OMfl  Nor  2133-0501. 

Administration:  Marifrme 
Administration. 

Title:  Records  Retention  Sdiedule. 

Need  for  Information:  Section  801, 
Merchant  Marine  Act,  1936  as  amended 
(46  APP  use  1211)  req[uin»  tetention  of 
operating  differential  subsidy  or 
coastruction  difSerential  subsidy 
records. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  audit 
pertinent  records  at  tbe  ooochision  of  a 
contract  when  the  coatractor  was 
receiving  fmancial  assistance  from  the 
government. 

Frequency:  Quarterly,  Semi-anmiallv. 
Annually. 
Burden  Estimate:  3,914  hours. 
Respondents:  U.S.  shipping 
companies. 
Form{s}:  None. 

Average  Burden  Hours  Per  Responsf: 
78  hours. 

DOT  iVo.  3983. 

OM5  No:  211.5-0505. 

Administration:  U.S.  Coast  Gua.-d. 
Title:  Plan  App-oval  for  Various  Vessels 
Certificated  Under  46  CFR  Subchapters 
D.  H,  I,  I-A.  J.  R,  and  U. 

Need  for  Information:  Title  46  USC: 
3301  and  3306,  marine  safety 
regulations,  authorires  Coast  Guard  to 
review,  inspect  and  approve  plans  of 
various  vessels  before  being  certified  for 
their  intended  service. 

Proposed  Us»  of  Information:  The 
information  will  be  used  to  ensure  that 
each  vessel's  structural  strength, 
propulsion  and  equipment, 
accommodation  anangement,  vessel 
stability,  cargo  gear,  structuTa!  fire 
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protection  and  vapor  control  systems 
are  in  compliance  with  marine  safety 
regulations. 

Frequency:  On  occasion. 

Buiden  Estimate:  7.650  hours. 

Respondents:  Shipbuilders  and 
owners. 

Formfsj;  None. 

Average  Burden  Hours  Per  Response: 
30  minutes  reporting. 

DOT  No:  3984. 

OMBAto;  2125-0501. 

Administration:  Federal  Highway 
Administration. 

Title:  Structure  Inventory  and 
Appraisal  Sheet. 

Need  for  Information:  TiXle  23  United 
States  Cixie  Sections  144  and  151  and 
Title  23  Code  of  Federal  Regulations 
Part  650.  Subpart  C,  requires  the 
inspection  of  the  condition,  and 
reporting  of  the  findings  of  all  bridges 
on  public  roads  and  highways  at 
intervals  not  to  exceed  2  years. 

Proposed  Use  of  Information:  The 
information  wiirbe  used  to  identify  and 
schedule  unsafe  bridges  for  replacement 
or  rehabilitation. 

Frequency:  Annually. 

Burden  Estimate:  540,000  hours. 

Respondents:  State  highway  agencies. 

Formls):  None. 

Average  Burden  Hours  Per  Response: 
2  hours  reporting. 

DOT  No:  3985. 

OMB  No:  2120-0563. 

Administration:  Federal  Aviation 
Administration. 

Title:  Part  161,  Notice  and  Approval 
of  Airport  Noise  and  Access 
Restrictions. 

Need  for  Information:  The  Airport 
Noise  and  Capacity  Act  of  1990,  Public 
Law  101-508  mandates  the  formulation 
of  a  national  noise  policy.  One  part  of 
that  mandate  is  the  development  of  a 
national  program  to  review  noise  and 
access  restrictions  on  the  operation  of 
Stage  2  and  Stage  3  aircraft.  Part  161  is 
the  principal  means  implementing  this 
part  of  the  Act;  it  further  details  and 
clarifies  the  notice  and  approval 
requirements  for  airport  noise  and 
access  restrictions  set  forth  in  the  Act. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  comprehend 
and  evaluate  the  restriction  and,  in  the 
case  of  restrictions  on  Stage  3  aircraft 
operations  useful  to  the  FAA  in 
determining  whether  the  restriction 
should  be  approved  or  disapproved  in 
accordance  with  the  conditions  of 
approval  defined  in  the  Act. 

Frequency:  Occasionally. 

Burden  Estimate:  31 ,905  hours 
annually. 

Respondents:  Airport  operators 
proposing  voluntary  agreements  and/or 


mandatory  restrictions  on  Stage  2  and 
State  3  a  aircraft  operations,  and  Aircraft 
operators  that  request  re-evaluation  of  a 
restriction. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
1772.5  hours  per  response  for  reporting 
burden. 

DOT  No:  3986. 

OMB  No.  2120-0033. 

Administration:  Federal  Aviation 
Administration. 

Tif7e;  Representatives  of  the 
Administrator,  FAR  183. 

Need  for  Information:  Title  49  U.S.C 
Section  44702  (formerly  the  FAA  Act  of 
1958)  states  the  Secretary  of 
Transportation  may  delegate  to  any 
properly  qualified  private  person,  the 
examination  and  testing  necessary  for 
issuance  of  certificates.  FAR  Part  183 
implements  the  provisions  of  that 
section  by  destining  the  requirements 
for  delegating  to  private  individuals  the 
authority  to  examine  and  test  p>ersons 
for  the  purpose  of  issuing  those  persons 
airmen  certificates.  In  addition  to  the 
regulatory  basis,  the  purpose  of  this 
information  collection  is  to  make 
designated  examiners  readily  available 
to  the  public,  especially  in  those  areas 
where  FAA  inspector  resources  are 
limited. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  screen  and 
select  the  designees  who  act  as 
representatives  of  the  Administrator  in 
performing  various  certification  and 
examination  functions  under  the  code. 

Frequency:  Once  at  initial  request, 
and  annually. 

Burden  Estimate:  5,693  hours 
annually. 

Respondents:  Those  persons  wishing 
to  become  designees. 

Formls):  FAA  Forms  8110-14,  8520- 
2,  8710-6,  and  proposed  form  8710-X. 

Average  Burden  Hours  Per  Response: 
Approximately  40  minutes  on  average 
per  response  for  reporting  burden. 

Issued  in  Washington.  DC.  on  August  18, 
1994. 

Paula  R.  Ewen, 

Chivf.  Information  Management  Divisfon. 
IFR  Doc.  94-20893  Filed  8-2+-^4,  8:45  am] 
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Federal  Aviation  Administration 

Advisory  Circular  21 -20A,  Supplier 
Surveillance  Procedures 

agency:  Federal  Aviation 
Administration  (FAA).  IX)T. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  Advisory  Circular  21- 


20A.  Supplier  Surveillance  Procedures. 
Advisory  Circular  21-20A  provides 
information  and  giiidance  concerning  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  Part  21, 
Certification  Procedures  for  Products 
and  Parts,  regarding  Supplier 
Surveillance  Procedures. 
ADDRESSES:  Copies  of  AC  21-20A  can  be 
obtained  from  the  following: 
Department  of  Transportation. 
UtiUzation  and  Storage  Section,  M443.2, 
400  Seventh  Street  SW..  Washington, 
DC  20590. 

Issued  in  Washington,  DC.  on  August  4. 
1994. 

Michael  Gallagher, 

Manager,  Production  and  Airworthint/ss 
Certification  Division. 

[PR  Doc.  94-20929  Filed  8-24-«4;  8:45  amj 
BIUMQ  COOE  «»10-ia-« 


Approval  of  Noise  CompattbOlty 
Program,  Katamazoo/Batde  Creek 
International  Airport,  Kalamazoo,  Ml 

agency:  Federal  Aviation 
Administration,  DOT. 
ACDON:  Notice. 

SUMMARY:  The  Feder^Aviatlon 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibifity 
program  submitted  by  the  County  of 
Kalamazoo,  Michigan,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  resp>onsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
March  1, 1993,  the  FAA  determined  that 
the  noise  exposure  maps  submitted  by 
the  County  of  Kalamazoo  under  Part  150 
were  in  compUance  with  appUcable 
requirements.  On  May  17, 1994.  the 
Assistant  Administrator  for  Airports 
approved  the  Kalamazoo/BattJe  Creek 
International  "Airport  noise 
compatibility  program. 

A  total  of  sixteen  (16)  measures  vnem 
included  in  the  Kalamazoo  County 
recoir-mentiod  program.  Of  the  sixteen 
(16)  measures,  four  (4)  are  Hsted  as 
"Nose  Abatement  Plan  Measures,"  nine 
(9)  are  listed  as  "Land  Use  Management 
Program  Measures,"  and  three  (3)  are 
listed  as  "Continuing  Program 
Measures."  The  FAA  has  approved 
fifteen  (15)  of  the  sixteen  (16) 
measures." 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Kalamazoo/Battie 
Creek  International  Airport  noise 
compatibiUly  program  is  May  17. 1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Gubry,  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office.  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 
313-487-7280.  Documents  reflecting 
this  FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Kalamazoo/ 
Battle  Creek  International  Airport, 
effective  May  17, 1994. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  he  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  ndfse  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  renting  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 


Federal  Register  /  Vol.  59,  No.  164  /  Thursday,  August  25.  1994  /  Notices 


safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
the  FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  fbr  project  grants  must  be 
submitted  to  the  FAA  Detroit  Airports 
District  Office  in  Belleville,  Michigan. 
The  County  of  Kalamazoo  submitted 
to  the  FAA  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  from  Jime  20. 
1989.  through  November  18. 1993.  The 
Kalamazoo/Battle  Creek  International 
Airport  noise  exposure  maps  were 
determined  by  the  FAA  to  be  in 
compliance  with  applicable 
requirements  on  March  1.  1993.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  March  15, 1993. 

The  Kalamazoo/Battle  Creek 
International  Airport  study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  the  study  completion  to 
the  year  1995.  It  was  requested  that  the 
FAA  evaluate  and  approve  this  material 
as  a  noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  November  18. 1993.  and 
was  required  by  a  provision  of  the  Act 
to  approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procediu-es  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  then80-day  period 
would  have  been  deemed  to  be  approval 
of  such  program. 

The  submitted  program  contained 
sixteen  (18)  proposed  actions  for  noise 
mitigation.  The  FAA  completed  its 


requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Assistant  Administrator  for  Airports 
effective  May  17. 1994. 

Outright  approval  was  granted  for  15 
of  the  16  specific  program  elements. 
One  proposed  element  to  extend 
Runway  35  1.000  feet  was  disapproved 
pending  submission  of  additional 
information  regarding  air  traffic  safety 
and  efficiency. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  for 
Airports  on  May  17. 1994.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials  and  documents  which 
comprised  the  submittal  to  the  FAA.  are 
available  for  review  at  the  following 
locations: 

Federal  Aviation  Administration.  800 

Independence  Avenue.  SW.,  room 

617.  VVashington.  DC  20591; 
Federal  Aviation  Administration. 

Detroit  Airports  District  Office. 

Willow  Run  Airport.  East.  8820  Beck 

Road,  Belleville,  Michigan  48111; 
Kalamazoo/Battle  Creek  International 

Airport.  5235  Portage  Road. 

Kalamazoo.  Michigan  49002. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan.  Aueust  3. 
1994.  '^ 

Dean  C.  Nitz. 

Manager,  Detroit  Airports  District  Office. 
Crea  t  Lakes  Region . 

IFR  Doc.  94-20928  Filed  8-24-94;  8:45  am) 

BILLING  CODE  4eifr-t3-M 


Proposed  Establishment  of  the  St 
Thomas,  VI,  Class  C  Airspace  Area; 
Public  Meeting 

AGENCY:  Federal  AviaUon 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Meeting. 


review  ant 
procedura 


determined  that  the 
and  substantive 


SUMMARY:  This  notice  announces  a  fact- 
finding informal  airspace  meeting  to 
solicit  information  from  airspace  users 
and  others  concerning  a  proposal  to 
establish  Class  C  airspace  for  the  Cyril 
E.  King.  St.  Thomas.  VI.  Airport.  The 
FAA  is  holding  this  meeting  to  provide 
interested  persons  an  opportunity  to 
discuss  the  proposal.  All  comments 
received  during  this  meeting  will  be 
considered  prior  to  any  issuance  of  a 
notice  of  proposed  rulemaking. 
TIME  AND  DATES:  The  informal  airspace 
meeting  will  be  held  from  7:00  p.m.  to 
9:00  p.m..  on  Thursday,  October  27. 
1994.  Comments  must  be  received  on  or 
before  December  27. 1994. 
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PLACE:  Cyril  E.  King,  St.  Thomas,  Virgin 
Islands  Airport,  Airport  Managers 
Conference  Room.  St.  Thomas.  VI 
00803. 

COMMENTS:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager,  Air  Traffic  Division,  ASO- 
500,  Federal  Aviation  Administration, 
P.O.  Box  20636,  Atlanta,  GA  30320. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Senechal,  Manager,  Airport 
Traffic  Controf  Tower;  P.O.  Box  302120, 
St.  Thomas,  USVl  00803;  telephone: 
(809)  774-1836. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  The  meeting  wall  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  Administrator, 
FAA  Southern  Region.  Each  participant 
will  be  given  an  opportunity  to  make  a 
presentation,  although  a  time  limit  may 
be  imposed. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  panel  will  be  asked 
to  sign  in  and  estimate  the  amount  of 
time  needed  for  such  presentation  so 
that  timeframes  can  be  established.  This 
will  permit  the  panel  to  allocate  an 
appropriate  amount  of  time  for  each 
presenter.  The  panel  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accommodate  aU  speakers.  The 
meeting  will  not  be  adjourned  until 
everyone  on  the  list  has  had  an 
opportunity  to  address  the  panel.  The 
meeting  may  be  ad)oumed  at  any  time 
if  all  persons  present  have  bad  the 
opportunity  to  speak. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  may  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  The  meeting  will  not  be  formally 
recorded.  However,  a  summary  of  the 
comments  made  at  this  meeting  will  be 
filed  in  the  docket. 

Agenda  for  Each  Meeting 

Introductions 

Presentation  of  Meeting  Procedures 

Presentation  of  Class  C  Airspace 
Design  Proposal 

Public  Presentations  and  Discussion 


Issued  in  Washington.  DC,  on  August  17, 
1994. 

Harold  W.  Becker, 

Manager,  AirsfXKX-Rules  and  .Aeronautical 
Information  Division. 

IFR  Doc.  94-209.32  Filed  8-24-94;  8-45  am) 
BILLING  OOOE  4ttO-13-P 

RTCA,  Inc.;  RTCA  Technical 
Management  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463.  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  the  RTCA  Tedmical 
Management  Committee  meeting  to  be 
held  September  12, 1994,  starting  at 
9:00  a.m..  The  meeting  will  be  held  at 
the  RTCA  Conference  Room,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC.  20036. 

The  agenda  is  as  follows:  (1) 
Chairman's  remarks;  (2)  Review/ 
approve  summary  of  July  13, 1994 
meeting;;  (3)  Consider/approve:  (a) 
Proposed  Final  Draft  Signal-in-Space 
Minimum  Aviati(Mi  System  Performance 
Standards  (MASPS)  fw  Advanced  VHP 
Digital  Data  CtHmnunicatioas  Including 
Compatibility  with  Digital  Voice 
Techniques.  Prepared  by  SC-172  (b) 
Proposed  Change  No.  1  to  RTCA/DO- 
185  Consohdated  Edition,  Minimum 
Operational  Pwformance  Standards  for 
Traffic  Alert  and  Collision  Avoidance 
System  (TCAS)  for  Aiibome  Equipment. 
Prepared  by  SC-147  (c)  Proposed 
RTCA/DO-197-A,  Minimum  Aviation 
System  Performance  Standards  for  an 
Active  Traffic  Alert  and  Collision 
Avoidance  System  1  (Active  TCAS  I)  for 
Revenue  Passenger  Operations. 
Prepared  by  SC-147  (d)  Proposed 
revised  terms  of  reference  for  SC-147, 
TCAS  (e)  Proposed  reviewed  terms  of 
reference  for  SC-184,  Taxi-holdlnfi 
position  lights  (f)  Proposed  revised 
terms  of  reference  for  SC-185, 
Aeronautical  Spectrum  Planning  Issues; 
(4)  Other  business  (a)  Review  MASPS 
Drafting  Guidelines  initiative  (b)  Review 
status  of  SC-169AVG-4,  Surface 
Lighting;  (5)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  Interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 


Issued  in  Washington,  DC.  on  August  19 
1994. 

David  W.  Ford. 

Designated  Officer 

(PR  Doc.  94-20930  Filed  ft-24-94:  8  45  am\ 

BILLING  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Montgomery  and  Prince  Geoige's 
Counties,  MD 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advice  the  pubUc  that  an 
environmental  impact  statement  will  be 
prepared  for  proposed  transportation 
improvements  in  Montgomery  and 
Prince  George's  Counties,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Lawton,  Planning,  Research 
and  Environment  Engineer,  Federal 
Highway  Administration,  The  Rotunda. 
Suite  220,  711  West  40th  Street, 
Baltimore,  MD  21211.  Telephone:  (410) 
962-4440. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  v^th  the 
Maryland  Department  of  Transportation 
and  both  Montgomery  and  Prince 
Georges  Counties,  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  consider  upgrading  the  east- 
west  transportation  network  and 
alternatives  that  provide  for  a  faciUty 
between  the  1-270  and  US  1  corridors. 

A  full  range  of  alternatives  (including 
taking  no  action  and  using  alternative 
travel  modes)  will  be  studied  to  improve 
the  traffic  congestion  that  has  developed 
between  the  1-270  and  U.S.  1 -corridors. 

Notices  describing  the  project  status 
at  various  points  in  the  process  and 
solicitations  for  comments  will  be  sent 
to  appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed  an 
interest  in  or  are  known  to  have  an 
interest  in  this  acticm.  The  study  process 
will  include  many  public  meetings  and 
a  formal  public  hearing.  Public  notices 
advertising  the  locations  and  times  of 
the  meetings  and  hearing  will  be 
prepared.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  a  full  range  of 
alternatives  and  issues  related  to  this 
proposed  action  are  identified, 
questions  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  above. 
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(Catalog  of  Federal  Domestic  Assistance 
PTOgram  Number  20.205,  Highway  Research. 
Planning  and  Constniction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  18, 1994. 
A.  Porter  Barrows, 

Division  Administrator.  Baltimore.  MD. 
IFR  Doc.  94-20948  Filed  8-24-94;  8:45  ami 
BILUNG  COOe  4t10-Z2-M 


Maritime  Administration 

Notice  of  Change  of  Name  of  Approved 
Trustee 

Notice  is  hereby  given  that  effective 
July  1, 1994.  American  National  Bank 
and  Trust  Company,  with  offices  at  101 
East  Fifth  Street.  St.  Paul.  Minnesota 
55101-1860.  has  changed  its  name  to 
American  Bank  National  Association. 

Dated:  August  17, 1994. 

By  Order  of  the  Maritime  Administrator 
loel  C.  Richard, 
Acting  Secretary. 

IFR  Doc.  94-20981  Filed  8-24-94:  8:45  ami 
BILUNG  CODE  4910-81-P 


National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting  Agenda 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
NHTSA  will  describe  and  discuss 
specific  research  and  development 
projects. 

DATES  AND  TIMES:  As  previously 
announced,  the  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  September  13. 
beginning  at  1 :30  p.m.  and  ending  at 
approximately  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn.  near  Detroit  Metro. 
8270  U'ickham  Rd..  Romulus.  MI  48174. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  agenda  for  the 
seventh  of  a  series  of  quarterly  pulilu. 
meetings  to  provide  detailed 
information  about  its  research  and 
development  programs.  This  meeting 
will  be  held  on  September  13,  1994  The 
meeting  was  announced  on  August  1, 
1994  (59  FR  39014)  For  additional 


information  about  the  meeting  consult 
that  announcement. 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  p.m.,  NHTSA 's  Office  of 
Research  and  Development  will  discuss 
the  following  topics: 

•  National  safety  belt  use  survey, 

•  Guidelines  for  crash  avoidance 
warning  devices, 

•  Portable  data  acquisition  system  for 
crash  avoidance  research, 

•  Lower  extremity  injury  research, 
and 

•  Advanced  glazing  research. 
NHTSA  has  based  its  decisions  about 

the  agenda,  in  part,  on  the  suggestions 
it  received  by  August  17, 1994,  in 
respori?e  to  the  announcement 
published  August  1.  1994. 

As  announced  on  August  1.  1994,  in 
the  time  remaining  at  the  conclusion  of 
the  presentations,  NHTSA  will  provide 
answers  to  questions  on  its  research  and 
development  programs  where  those 
question$  have  been  submitted  in 
WTiting  by  4:15  p.m.  on  September  6. 
1994,  to  George  L.  Parker,  Associate 
Administrator  for  Research  and 
Development,  NRD-01.  National 
Highway  Traffic  Safety  Administration, 
Washington,  DC  20590,  FAX  number: 
202/36&-5930. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  L.  Strombotne,  Special 
Assistant  for  Technology  Transfer 
Policy  and  Programs,  Office  of  Research 
and  Development,  400  Seventh  Street. 
S\V.,  Washington,  DC  20590.  Telephone: 
202-366-4730.  Fax  number:  202-366- 
5930. 

Issued:  August  19.  1994. 

George  L.  Parker, 

Associate  Administrator  for  Research  and 
Development. 

[PR  Doc.  94-20924  Filed  8-24-94:  8:45  am] 

BILUNG  COOE  4910-S9-M 


UNITED  STATES  INFORMATION 
AGENCY 

College  and  University  Affiliations 
Program  (CUAP)  (formerly  "University 
Affiliations  Program");  Application 
Notice  for  Fiscal  Year  1995 

ACTION:  Notice — request  for 
prospectuses. 


summary:  The  Office  of  Acade.niic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educatiunal  and  Cultural  Affairs 
announces  an  open  competition  to 
award  grants  to  post-secondary 
euucatioilal  institutions  for  academic 
exchange  programs. 

This  is  a  two-step  competition.  For 
Step  I,  interested  institutions  whose 


IMI 


proposed  projects  are  eligible  in  tenns 
of  partner  country(ies)  and  academic 
discipline(s)  (see  below)  should  submit 
a  five-page,  double-spaced  prospectus. 
Agency  panels  will  review  prospectuses 
according  to  the  established  review 
criteria  listed  below. 

In  Step  II.  approximately  forty-five  to 
fifty  institutions  will  be  invited  to 
submit  comprehensive  proposals  which 
will  be  reviewed  by  independent 
academic  review  panels  and  by  an 
Agency  panel.  Subject  to  the  availability 
of  funds,  16-20  grants  will  then  be 
awarded  in  Fiscal  Year  1995  with  a 
minimum  of  two  grants  for  each 
geographic  region  (described  below). 

Overall  grant  making  and  funding 
authority  for  this  program  is  contained 
in  Fulbright-Hays  Act,  also  known  as 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961 .  as  amended. 
Public  Law  87-256.  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of  _ 
other  countries  •  *  •;  to  strengthen  the 
ties  which  unite  us  with  other  nations 
by  demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  •  •   • 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  countries  of  the  world." 

Projects  must  conform  with  Agency 
requirements  and  guidehnes  outlined  in 
this  armouncement.  USIA  projects  and 
programs  are  subject  to  the  availability 
of  funds. 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
commimications  with  USIA  concerning 
this  aimouncement  should  refer  to  the 
above  title  and  reference  number  E/ 
ASU-94-01. 

DATES: 

Step  I  deadline:  All  copies  must  be 
received  at  the  U.S.  Information  Agency 
by  5  p.m.  Washington,  D.C.  time  on 
Friday,  October  7.  1994.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  on  October 
7.  1994,  but  received  at  a  later  date.  It 
is  the  responsibility  of  each  applicant  to 
ensure  that  prospectuses  are  received  bv 
the  above  deadline. 

Step  II  schedule:  Those  applicants 
with  successful  prospectuses  will  be 
invited  on  or  about  November  30,  1994 
to  submit  comprehensive  proposals  due 
at  the  Agency  on  or  about  February  22, 
1995.  Final  awards  will  be  made  on  or 
about  August  1, 1995. 

Program  dates:  Grants  should  begin 
on  September  1.  1995. 
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Program  duration:  September  1, 
1995-August31.  1998. 
FOR  FURTHER  INFORKIATIOM  COMTACT: 
Ms.  Sue  Borja  or  Ms.  Deborah  Trent, 
College  and  University  Affiliations 
Program  (CUAP).  E/ASU.  Room  349. 
U.S.  Information  Agency,  301  4th  Street, 
S.W.,  Washington,  D.C  20547,  phone: 
(202)  619-5289,  fax:  (202)  401-1433,  e- 
mail:  sbor)a@usia.gov.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  CUAP  staff 
or  submitting  their  prosj^ectuses.  Fieabe 
note  th.qt  there  is  no  separate 
apphcation  package.  All  infomut.on 
necessary  for  submitting  a  prosj)f>ctus  is 
contained  in  the  Rf'P. 

Once  the  deadline  for  submission  of 
tho  rnmprehensi\e  proposal  has  passed, 
the  CU.\P  slaff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  Bureau  proposal  review 
process  has  boen  completed. 
ADCRESSES:  Applicants  must  follow  all 
instructions  given  in  this  annoujic  onienf 
and  send  only  complete  applications 
including  the  original  and  10  complete 
copies  along  with  a  3W  diskette  (DOS 
compatiijle  software  includes 
WordPerfect,  microsoft  word  and  ASCli) 
to:  U  S.  Information  Agency,  Rei.:  E/ 
ASU-95-01,  Office  of  Grants 
Management,  E/XE,  Room  336,  301  4th 
St ,  S.W.,  Washington.  EX:  20547. 
SUPPLEMENTARY  INFORMATIOH:  Pursuant 
to  the.Bureau's  authorizing  legislation, 
programs  must  maintain  a  nonpolitical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  Diversity  should  be  interpreted  in 
the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Apphcants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  objectives  of  the  College  and 
Univer'^i  y  Affiliations  program  are  to: 

•  Promote  institutional  linkages 
between  U.S.  and  foreign  institutions  ol 
higher  education  in  academic 
disciplines  and  in  countries  and  regions 
without  significant,  privately  funded 
exchanges. 

•  Provide  significant  mutual  benefit 
to  both  the  U.S.  and  foreign  iustituiions 
involved  in  the  exdianges. 

•  Support  current  Agency 
disciplinary  and  geographic 
programming  priorities. 

•  Develop  sKJlls  and  knowledge  and 
advance  scholarship  and  teaching  in  the 
discipUnes  supported  through  the 
program. 
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•  Advance  mutual  understanding 
between  the  U.S.  and  the  countries  or 
regions  represented  in  the  linkages. 

•  Complement  the  Individual 
lectureship,  research  and  graduate  study 
fellowships  available  under  Fulbright 
and  other  Agency  auspices. 

•  Increase  international  academic 
exchange  by  two-year  and  small,  four 
year  colleges  and  schools,  especially 
community  colleges  and  those  wdth 
significant  minority  student 
enroliments. 

•  Ensure  a  widorangiug  distribution 
of  grants  geographicaliy  inrasghout  the 
US  and  abroad. 

•  Support  linkages  which  have 
institutional  backing  ar.d  cost  shriring 
from  both  the  US  e:-id  fi;.v';jn 
insliliitiun. 

•  Foster  long-term,  a(  tive 
r<l;.tion.ships  betwec-n  the  .-.rfjlidted 
institutions  after  Agrncv  fuuoing  has 
JrrniinatL'd. 

Program  Guidelines 

ExcJiaiige  visits  will  ijivolve  some 
combinatioi!  of  the  foil  jwing  activities: 
te^-hing,  lecturing,  research,  fanilty  and 
rtinii  alum  d-velopmon',  and 
:-on;nurity  outreiich  di^t^  tly  related  to 
tht;  purpose  of  t'le  afTiliation.  The  id.?r?l 
and  mcst  competiiive  pro-ifis  will 
constitute  a  well-r^asonpci  combi'iri'io.'i 
of  .'ill  of  these  activit:Bs.  The  exchange 
visits  to  all  p.ulrier  institutions  .r. -t  be 
for  one  month  or  more  with  the 
exception  cf  planning  visits  which  may 
be  for  shorter  periodf.  Three  month  or 
one- semester  visiis  are  strongly 
preferred  and  projects  with  longjr 
lengths  of  stay  will  be  more  competitive 

Acceplablf  pro;*  rts  will  be  to  either 
estabhsh  new  affiliations  or  to  Innovate 
and  strengthen  existii>g  partnersiups, 
not  merely  to  extend  projects  previously 
funded  by  the  CoUe.^e  and  University 
AiTilidtionb  Prjgjam  '.fermdrly  the 
"Ur.iversity  AffiLations  Program  "), 
oi.hi^r  USIA  linkage  programs  or  aiiiiilax 
link.'igH  programs  fuiided  by  other  U.S. 
government  agencies.  Projects  fur 
technical  or  development  a^- stance  and 
feasibility  studies  to  p'iii  aniiia'.ions 
\in]\  not  be  considered.  Rcaeairh 
prtL'iert?  must  include  r oHaborat-on  by 
ri's-^driiiers  from  participating 
institutions  and  be  linktd  to  subvt-in'ial 
partiiipation  in  graduate-level  seminars 

The  cxjmpetition,  as  described  in  the 
s-?parate  section  below  on  geographic 
area  programs,  is  limited  tc  selei.ted 
ccuiMries  and  aciidemic  dis;.iphnes 
whicn  represent  USIA's  geographic  and 
academic  priorities  for  the  College  and 
University  Affiliations  f^rogram. 

U.S.  Institutions  are  responsible  for 
submitting  the  apphcation  and  should 
ccllriborate  with  their  foreign  partners  in 


planning  and  preparation.  U.S.  and 
foreign  institutions  are  encouraged  to 
consult  with  the  appropriate  U.S. 
Information  Ser/ice  (USIS)  office  and/or 
Fulbright  Commission  about  the 
proposed  project. 

Eligibility 

In  Lhe  US  participation  in  the 
program  is  open  to  accredited  two-  .md 
four-year  colleges  and  universities, 
including  graduate  schools.  An 
application  from  a  U.S.  consortjuin 
must  be  submitted  by  a  member 
institution  writh  authority  to  represent 
th.?  consortium  Overseas,  participation 
is  limited  to  recognized,  degree-grentir.g 
institutions  of  post -secondary  education 
and  mtomationally  recognized  and 
highly  rt*gqrded  independent  research 
institutes.  Participants  representing  the 
I'  S  institut.cr.  wbo  are  traveling  imder 
USIA  gfrint  support  must  be  US 
citizens.  Participants  representing  the 
for?-ign  institutions  must  be  citizens, 
nationals,  or  permanent  residents  of  th<' 
{ a  jntry  of  lije  foreign  partner  and  be 
quaLfied  to  held  a  vabd  passport  In  the 
(.cs"  of ,.  partnership  with  an  ins'itution 
in  one  of  the  New  Independent  Sta'.-^ 
(NiSJ.  foreign  participants  with 
cuizonship  in  anv  of  the  \'1S  will  l>,' 
eligible. 

The  Agency  encourages  projects  fn>r>. 
f.hgible  ihstoiicaliy  Black  Coljeces  and 
Universities  iiiBCUs)  and  other 
institutions  in  ti\e  U.S  with  significant 
miiKjrity  student  enrollment.  Consortia 
of  colleges  and  universities  includinc 
such  institutions  are  also  encouragpd  In 
appl;, 

Ineligibility 

A  project  ui!!  be  dwmed  technically 
mt^igible  if: 

(1)  it  dors  net  fully  adhere  to  the 
guidfiines  established  herein  and  the 
apphcation  r-jquircrnpn's  stated  l>elow: 

(2)  It  is  not  received  by  the  deadline. 

(3)  The  lencTh  of  the  proposed  pmii-f  i 
is  less  than  three  years; 

(4)  It  IS  not  submitted  by  the  US 
partner; 

(5)  One  of  the  partner  institutions  is 
inr-ligible; 

(6 J  The  foreign  geographic  location  is 
ineligible; 

(7)  The  prt'iect  .nvolves  a  partnership 
with  more  than  one  country  (with  Lhe 
exception  of  the  North  American 
tnidteral  and  At"hC  components); 

(8)  The  field  of  stiuK  is  ineligible 

Proposed  Budget 

A  budget  is  not  required  with  tne 
prcsptctus  submission.  However  a 
comprehensive,  line-item  budget  will  be 
required  of  those  apphcants  invited  to 
submit  a  comprehensive  proposal  and 
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complete  budget  guidelines  will  be 
given  at  that  time.  Each  budget  award 
will  not  exceed  a  total  of  $120,000  for 
three  years. 

The  following  is  a  brief  outline  of 
allowable  costs  for  the  program: 

(1)  International  economy-class  airfare 
for  participants.  Travel  must  be  on  U.S. 
flag  carriers  wherever  such  routes  exist. 

(2)  Project-related  domestic  travel  to 
other  academic  institutions,  libraries  for 
research,  and  conferences,  while  in  the 
host  country.  International  and 
domestic  travel  costs  for  all  participants 
funded  by  the  Agency  must  be  based 
upon  economy  fare. 

(3)  Per  diem  for  housing,  meals,  and 
incidentals. 

(4)  Educational  materials,  excluding 
computer  hardware  and  audio-visual 
equipment,  not  to  exceed  $12,000  for 
three  years. 

(5)  One  planning  trip  for  one 
participant  per  institution. 

(6)  Medical  insurance  for  foreign 
participants  only,  while  on  project- 
related  travel  to  the  U.S.  Medical 
insurance  is  compulsory  for  all  U.S.  and 
foreign  participants. 

(7)  A41  direct  administrative  costs 
associated  with  grant  activities  are  not 
to  exceed  20%  of  the  total  grant  amount. 

Unallowable  costs: 

(1)  Expenses  for  student  exchanges. 

(2)  Travel  and  per  diem  for 
dependents. 

(3)  Any  costs  for  non-US.  citizens  or 
nationals  from  U.S.  institutions,  or 
citizens  of  other  than  the  host  country- 
representing  foreign  institutions  (except 
for  the  New  Independent  States  as 
stated  in  the  eligibility  section  above). 

(4)  Any  indirect  administrative  costs. 

Note:  Grants  awarded  to  eligible  U.S. 
organizations  with  less  than  four  years  of 
experience  in  conducting  international 
exchange  programs  will  be  limited  to 
S60.000. 

Geographic  Area  Programs 

The  program  invites  prospectuses,  for 
two-way  projects  only  (involving  the 
U.S.  and  one  foreign  country)  except  for 
the  North  American  Trilateral  (Canada- 
U.S.-Mexico)  and  APEC  (Asia  Pacific 
Economic  Cooperation)  exchanges. 
Prospectuses  may  encompass  one  or 
more  eligible  academic  disciplines. 

American  studies  includes  the  fields 
of  American  history  civilization, 
literature,  social  sciences,  and  art. 

Africa 

Eligibility  is  open  to  all  sub-Saharan 
African  countries  except  for  the 
following:  Angola.  Burundi.  Cape 
Verde.  Central  African  Republic.  Congo, 
Equatorial  Guinea.  Liberia,  Rwanda, 
Somalia,  and  Zaire.  Eligible  academic 


disciplines  are  limited  to  the  social 
sciences,  humanities,  the  arts,  business 
administration,  educationreducational 
administration,  law.  and  environmental 
studies. 

Prospectuses  which  focus  on 
democratic  institution-building, 
including  economic  reform,  and 
prospectuses  which  focus  on  conflict 
resolution  and  "Rule  of  Law"  are  also 
encouraged. 

American  Rrpublics ' 

Eligible  countries  and  academic  fields 
and  limited  to:  Argentina,  Belize  (two- 
year  U.S.  institutions  encouraged). 
Bolivia.  Brazil.  Chile.  Colombia, 
Ecuador,  EI  Salvador,  Panama, 
Pfuaguay.  Trinidad  and  Tobago, 
Uruguay  and  Venezuela.  Eligible 
academic  disciplines  are  American 
studies;  archaeology:  business 
administration;  English  as  a  Second 
Language;  journalism;  law;  humanities; 
social  sciences;  public  administration; 
environmental  studies;  minority  and 
ethnic  studies;  higher  education 
planning,  administration,  and  reform; 
and  international  economics  and  trade 
Prospectuses  may  focus  on  one  or  more 
of  these  fields. 

East  Asic^  Pacific ' 

Eligible  countries  and  academic  fields 
are  limited  to:  Australia  (international 
trade  and  business  studies,  humanities, 
public  administration,  international 
affairs);  Papua  New  Guinea  (limited  to 
education,  social  sciences,  humanities 
at  University  of  Papua  New  Guinea's 
Goroka  campus  in  Eastern  Highlands 
Province);  People's  Repubhc  of  China; 
Tibet  Autonomous  Region  and 
Southwest  China  (Sichuan  and  Yunnan 
provinces)  (English  language  teaching 
and  area  studies);  Philippines 
(American  studies,  economics  and 
trade,  environmental  studies,  and 
conflict  resolution)— please  note  that 
interdisciplinarj'  and  innovative  uses  of 
Internet  are  encouraged;  and  Singapore 
(journahsni/mass  communications; 
American  studies,  particularly 
American  literature;  performing  arts). 


■  The  program  invites  prospectdses  for  two-way 
projecls  only  (involving  the  U.S.  and  one  foreign 
country)  e.xcept  for  North  American  Trilateral 
(Canada  U.S.-Mexico)  exchanges  described  below. 
Prospectuses  can  focus  on  one  or  more  eligible 
acade.-nic  diKipIine. 

^  The  program  invites  prospectuses  for  two-way 
projects  only  (involving  the  U.S.  and  one  foreign 
country)  except  for  APEC  (Asia  Pacific  Economic 
Cooperation)  exchanges  described  below. 
Pros  pec  tusej  can  focus  oaone  or  more  eligible 
academic  discipline. 


Europe 
Western  Europe 

Eligible  in  Western  Europe  are 
Turkey,  in  the  fields  of  American 
studies  and  Islamic  studies  (linkages 
outside  of  Ankara  are  encouraged), 
Malta,  and  the  five  New  States  of  the 
Former  East  Germany  (Thuringia, 
Saxony.  Saxony- Anhalt,  Brandenburg, 
Mecklenburg- Vorpommern).  The 
eligible  academic  fields  for  Malta  and 
the  German  states  are  social  sciences, 
humanities.  American  studies/area  and 
country  studies,  education, 
environmental  studies,  the  arts,  and 
law. 

East/Central  Europe  - 

For  East/Central  Europe  eligible 
countries  are  limited  to:  Albania. 
Bulgaria.  Croatia.  Czech  Republic, 
Estonia,  Hungary  (for  Hungary  note 
specified  fields  below),  Latvia, 
Lithuania,  Macedonia,  Poland, 
Romania,  Slovak  Republic,  and 
Slovenia.  Eligible  academic  disciplines 
are  limited  to.  the  social  sciences, 
humanities,  American  studies,  area  and 
country-  studies,  education, 
environmental  studies,  the  arts,  and 
law.  Possible  areas  within  those 
disciplines  include  but  are  not  Hmited 
to  communications/journalism,  library 
science,  sociology,  and  social  work. 
Prospectuses  which  focus  on  conflict 
resolution  are  also  encouraged.  (N^te: 
For  Hungary,  proposals  will  only  be 
accepted  in  American  studies, 
communications/journalism, 
educational  administration,  and 
pohtical  science.  Prospectuses  dealing 
with  American  studies  and  political 
science  should  specifically  target  the 
development  of  a  doctoral  program  at  a 
Hungarian  institution  in  these  fields). 

New  Independent  States  of  the  Former 
Soviet  Union 

Eligibility  is  limited  to  the  following 
NIS  countries:  Armenia,  Azerbaijan, 
Belarus.  Georgia,  Kazakhstan,  Kyrgyzia, 
Moldova,  the  Russian  Federation 
(limited  to  institutipns  outside  of 
Moscow  and  St.  Petersburg).  Tajikistan. 
Turkmenistan,  Ukraine,  and  Uzbekistan. 
Eligible  academic  disciplines  are 
limited  to  the  social  sciences, 
humanities,  the  arts,  education 
administration,  and  environmental 
studies.  Possible  areas  within  those 
disciplines  include  but  are  not  limited 
to  communications/journalism,  library 
science,  sociology,  and  social  work. 
Prospectuses  which  focus  on  American 
studies,  area  and  country  studies  or 
conflict  resolution  are  encouraged.  For 
Georgia,  Moldova.  Tajikistan. 
Turkjnenistan.  and  Uzbekistan. 
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prospectuses  in  business 
administration,  economics,  public 
administration,  and  law  are  also 
encouraged. 

Please  Note:  Programs  with  Azerbaijan  are 
subject  to  restrictions  of  Section  907  of  the 
Freedom  Support  Act  of  1992:  Employees  of 
the  Government  of  Azerbeijan  or  any  of  its 
instrumentalities  are  excluded  from 
participation  and  no  U.S.  participation 
overseas  may  work  for  the  Government  of 
Azerbaijan  and/or  its  instrumentalities.  In 
addition,  the  Government  of  Azerbaijan  and/ 
or  its  instrumentalities  will  have  no  control 
in  the  actual  selection  of  the  partiripants. 

North  Africa/Near  East/South  Asia 

Eligible  countries/regions  are  limited 
to:  Bahrain,  Bangladesh,  Egypt,  India, 
Israel,  Jordan,  Kuwait,  Morocco,  Nepal, 
Oman,  Pakistan,  Qatar,  Saudi  Arabia, 
Sri  Lanka,  Syria,  Tunisia,  United  Arab, 
Emirates.  West  Bank,  and  Gaza.  Eligible 
acadeniic  disciplines  are  limited  to  the 
social  sciences,  humanities,  the  arts 
business  administration, 
communications/journalism,  education, 
and  environmental  studies. 
Prospectuses  in  Islamic  or  American 
studies  or  prospectuses  which  focus  on 
conflict  resolution  are  also  encouraged. 

North  American  Trilateral  Exchanges 

Canada-U.S.-Mexico 

The  Agency  invites  prospectuses  for 
three-way  projects  linking  an  institution 
in  the  U.S.  with  institutions  in  Canada 
and  Mexico.  Eligible  academic 
disciplines  are;  The  arts,  humanities, 
comparative  education  and  culture, 
business,  trade,  economics,  and 
environmental  studies.. 

Asia  Pacific  Economic  Cooperation 
(APEC)  Exchanges 

U.S.  and  two  other  APEC  Members 

The  Agency  invites  prospectuses  for 
three-way  projects  linking  an  institution 
in  the  U.S.  with  institutions  in  two 
other  APEC  member  economies.  The 
eligible  APEC  members  are:  Australia. 
Brunei,  China,  Hong  Kong,  Indonesia. 
Japan,  Korea,  Malaysia,  New  Zealand. 
Papua  New  Guinea,  The  Philippines, 
Singapore,  Thailand,  and  Chinese 
Taipei.  Note:  Canada  and  Mexico  an* 
not  included  as  eligible  member 
economies  for  this  program  to  avoid 
duplication  with  the  North  American 
Trilateral  Exchanges  Program. 

Prospectuses  that  addi-ess  issues 
concerned  with  regional  economic 
growth  and  development  and  that 
envision  a  community  of  Asia  Pacific 
economies  are  desired.  Priority  will  be 
given  to  prospectuses  with  a  regional 
emphasis  that  focus  on  one  or  more  of 
these  academic  disciplines:  economics 
(with  emphasis  on  international 


economics  or  trade  and  investment 
flows),  business  administration  (with  an 
emphasis  on  marketing  and 
international  business)  and  the 
environment  (with  emphasis  on 
sustained  growth  and  the  environment). 

Step  I — Application  Requirements  for 
Prospectuses 

Each  prospectus  must  be  signed  by  a 
Dean,  Department  Chair,  International 
Programs  Director,  or  other  institutional 
official  of  similar  rank.  Such  signatures 
will  indicate  an  understanding  of  the 
following  requirement  for 
comprehensive  proposals  to  be  invited 
at  the  conclusion  of  the  prospectus 
review:  invited  comprehensive 
proposals  will  be  required  to  include 
documentation  of  institutional  support 
for  the  proposed  linkage  including 
signed  letters  of  endorsement  from  the 
U.S.  and  foreign  institutions"  presidents, 
chancellors,  or  directors  committing  the 
institution  to  maintaining  exchange 
participants  on  salary  and  beneflts. 

Propsectuses  must  not  exceed  five, 
double-spaced  pages  and  must  include 
the  following  information  in  the  order 
given: 

(1)  Project  title; 

(2)  U.S.  institution,  department,  and 
project  director  with  complete  contact 
information  (address  and  phone  and  fax 
numbers); 

(3)  Partner  institution,  department, 
and  brief  description  of  institution; 

(4)  Academic  di8cipline(s)/subject 
matter/sub-topics/ foci; 

(5)  Project  summary; 

(6)  Project  objectives,  statement  of 
need; 

(7)  Outline  of  proposed  activities 
(some  combination  of  research,  faculty 
and  staff  exchange,  curriculum 
development,  commiuiity  outreach, 
etc.): 

(8)  Contacts  betw-een  partner 
institutions  made  to  date; 

(9)  Proposed  project  faculty  and  staff 
participants  for  all  partner  institutions: 

(10)  Anticipated  results/benefits  to 
partner  institutions; 

(11)  Long  term  impact. 

In  addition,  the  prospectus  must  have 
as  an  attachment  the  U.S.  Project 
Director's  curriculum  vitae  which  must 
not  exceed  two  pages. 
REVIEW  PROCESS:  USIA  will 
acknowledge  receipt  of  all  prospectuses 
and  will  review  them  for  technical 
eligibility.  Prospectuses  v«ll  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein.  Eligible 
prospectuses  will  be  forwarded  to  a 
panel  of  USIA  officers  for  advisory 
review.  This  review  will  include  the 
Office  of  Academic  Programs,  the  USLA 


geographic  area  offices,  and  USIA  posts 

overseas. 

REVIEW  criteria:  An  Agency  panel  will 

review  each  technically  eligible 

prospectus  by  the  following  criteria; 

(1)  Quality  of  program  idea; 

(2)  Potential  to  advance  scholarship, 
teaching,  and  mutual  imderstanding  in 
partner  institutions; 

(3)  Feasibility; 

(4)  Adequacy  of  reso  rces; 

(5)  Degree  to  which  project 
complements  other  countr\7regionaI 
exchange  programs; 

(6)  Furtherance  of  geographic/ 
institutional  diversity.  The  participation 
of  community  colleges  and  Historicallv 
Black  Colleges  and  Universities 
(HBCUs)  and  other  institutions  with 
significant  minority  student  enrollments 
is  strongly  encouraged. 

Step  U — Application  Process  for 
Comprehensive  Proposals 

The  Agency  will  select  approximately 
45  to  50  prospectuses  which  most 
closely  address  the  goals  and  guidelines 
set  forth  above  and  invite  those 
applicants  to  submit  comprehensive 
proposals  under  the  following 
guidelines  and  review  criteria. 

Applicants  invited  to  submit  a 
comprehensive  proposal  will  be  asked 
to  include  the  following  information: 

(1)  A  proposal  cover  sheet  (in 
addition  to  the  Bureau  cover  sheet)  with 
names  of  both  institutions,  name  of 
foreign  country,  project  directors 
including  their  addresses,  telephone 
and  fax  numbers,  and  academic  field(s) 
of  proposal.  A  sample  cover  sheet 
format  will  be  included  in  the  letter  of 
invitation. 

(2)  An  executive  summary^  (absfrat  I) 
of  proposed  project,  not  to  exceed  two 
double-spaced  pages. 

(3)  A  narrative,  not  to  exceed  twenty 
double-spaced  pages,  including  (a) 
concise  descriptions  of  institutions  ai-M 
participating  academic  departments  or 
schools:  (b)  a  detailed  description  of  the 
proposed  affiliation  program,  inc;kiding 
names  and  qualifications  of  designated 
project  directors;  (c)  a  statement  of  net'd 
for  the  proposed  program;  (d)  a  det.iiled 
plan  and  chronology  of  exchange 
activities,  including  who  will  travel, 
when,  where,  and  how  activities  u  ill 
occur  for  each  of  the  three  years;  (e)  the 
programs  anticipated  benefits  to 
participating  institutions;  (f)  evidence  of 
the  institutions'  commitment  to  the 
internationalization  of  their  academic - 
programs,  e.g..  through  international 
partnerships,  student  exchanges,  etc.;  (g) 
a  plan  for  institutional  evaluation  of  the 
project;  and  (h)  evidence  that  the 
partnership  is  likely  to  continue  after 
the  USIA  grant  expires. 
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(4)  A  comprefaeasive  line  item  budgei 
for  the  three-year  program,  outlimng 
specific  expenditures  and  sources  from 
which  funds  are  anticipated  Detailed 
information  concerning  eligible  and 
ineligible  items  and  required  budget 
format  will  be  available  in  the  letter  of 
invitation. 

(5)  Documentation  of  institutional 
support  for  the  proposed  lijikage, 
including  signed  letters  of  endorsement 
from  the  U.S.  and  foreign  institutions' 
presidents,  chancellons.  or  directors, 
making  specific  referenca  to  the  1995 
College  and  University  Affiliations 
Program  and  committing  their 
participating  institution's)  to 
maintaining  their  exchange  participants 
on  salary  and  benefits  during  the 
exchange.  A  general  letter  of  support  or 
an  agreement  between  the  two 
institutions  without  reference  to  the 
maintenance  of  salaries  and  benefits 
will  not  fulfill  this  requirement. 

A  grace  period  wrill  be  granted  to 
applicants  for  the  submission  of  the 
foreign  letter  of  support  only.  One 
original  and  10  copies  of  the  letter  must 
be  receiv«d  by  5  p.m.  Washington,  D.C 
time  on  March  8, 1995.  A  sample  letter 
of  endorsement  and  commitment  will  be 
included  In  the  letter  of  invitation. 

(6)  Brief  academic  resumes,  not  to 
exceed  two  single-spaced  pages  each,  of 
participating  faculty/staff  from  both 
institutions,  clearly  indicating  level  of 
language  skills,  overseas  experience, 
knowledge  of  prospective  partner 
country.  rele\'ant  scholarly  and  non- 
scholarly  travel,  publications. 
professional  memberships,  and  research 
activides.  Note:  All  pages  in  excess  of 
the  two-page  limit  will  be  discarded. 

(7)  A  list  of  past  and  present 
international  institutional  linkaj^es  (for 
the  U.S.  partner).  Include  linkages  and 
other  projects  supported  by  USIA  and 
other  U.S.  government  agencies.  .Mso 
note  any  pending  grant  {ipplicatious 
submitted  to  other  USIA  programs. 
REVJEW  PROCESS;  The  Ckjllego  and 
Uiiiiersity  Affiliations  Program  review 
proco.'.s  for  inviied  institutions  will  be 
c.ir.ducted  in  three  stages:  Torh.'iical. 
Acadeniic.  and  Agency. 

l!SI.A  will  acknovvlcMige  receipt  of  ail 
p-.-)posals  and  will  rovriw  the.T.  for 
todinit:a!  eligibility.  Proposals  wii!  !xs 
df  f  mod  ineligible  if  they  dc  not  fully 
adhf;re  to  the  guidtlines  stated  htirein 
an<i  in  the  letter  of  invitation.  Eligible 
proposals  will  be  forwarde<l  to  outsirle 
academic  panel{s)  and  Agency  panel(.s) 
for  advisory  review.  All  eligible 
proposals  will  also  bt;  reviewed  by  the 
Agoncy's  contracts  offices,  as  well  as  the 
Office  of  Academic  Programs,  the  USIA 
geographic  area  office,  and  the  USIA 
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post  overseas.  Proposals  may  also  be 
reviewed  by  the  OtTice  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educatiooal  and  Cultural  Affairs.  Final 
technical  authority  for  grants  resides 
with  the  USIA  grants  officer. 

Review  Oiteria 

Academic  Review  Criteria 

Proposals  are  reviewed  by 
independent  academic  peer  panels  with 
geographic  and  disciplinary  expertise 
which  make  comments  and 
recommendations  to  the  Agency  based 
on  the  following  criteria: 

(1)  Useful  and  appropriate  faculty  and 
curriculum  development  activities. 

(2)  Feasibility  of^the  program  plan  as 
it  relates  to  the  stated  goals  and  selected 
topics  and  activities. 

(3)  Promise  of  the  production  of  new 
skills/knowledge  and  advancement  of 
scholarship  and  teaching  in  fields 
covered  by  the  program. 

(4)  Academic  quality  of  credentials/ 
experience  of  participants  in  relation  to 
the  goals  of  the  proposed  exchange  plan 
(including  linguistic  proficiency,  where 
required). 

(5)  Len^  of  exchange  visits  in 
furtheranoe  of  protect  goals.  Longtjr 
visits  up  to  a  full  academic  semester  are 
preferred 

(6)  Evidence  of  strong  institutional 
commiUnant  by  participating 
institutions. 

(7)  Evidenct!  of  a  strong  commitment 
to  internationahzation  of  their  academic 
programs  by  participating  institutions. 

(8)  For  proposals  whose  primarv 
activity  is  research:  inclusion  of 
collaboration  by  rpsearchors  from  botli 
mstitutions.  linkod  to  substantial 
pcirticipation  in  graduate-level  seminars. 

(H)  i'resemtation  of  a  detailed 
uvaluatiuniplan. 

Agf!ii.y  Hr'Xif'w  Criteria 

Agency  considerations  will  be  based 

o:': 

(1)  CK'ar  indication  that  tlie  proposal 
setjks  to  eMabli.'^h  a  reciprocal  and 
niitually  brneficial  institutional 
*i<ri!iBt!on  ©vj^rseas  or  to  innovate  an 
e.xi sting  affiliation. 

(2)  Evidoncfc  of  mutuai  advancement 
of  cultiir.'ij  find  p^iitical  underbtanding 
of  the  Cf.uutries  or  geographic  ar«as 
represented  in  tlie  partnership  throvigh 
devolopmert  of  individual  and 
institutional  ties. 

[i]  Academic  quality,  reflected  in 
academic  review  panel's  comments  and 
recomnienddtions. 

(4)  Institutional  and  geographic 
diversity  ol  the  U.S.  and  overseas 
partner. 


(5)  USIA  overseas  post  assessments  of 
need  and  feasibility. 

(6)  Promise  of  long-term  impact. 

(7)  Cost-effectiveness. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  lunding  and  may  not  be 
rnodified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part,  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procediu-es. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  prospectus  re\'iew  process 
no  later  than  Friday,  December  lb,  1994. 
Selected  institutions  will  be  invited  to 
submit  comprehensive  proposals  due  on 
or  about  February  22. 1995.  Final 
awards  will  be  made  on  or  about  August 
1 .  1995.  Awarded  grants  will  be  subject 
to  periodic  reporting  and  evaluation 
requirements- 
Dated;  August  17,  1M4 
fohn  P.  Loiello, 

Associate  Din-clor.  Educationa!  andCultumI 
Affairs. 

(r  R  Doc.  94-20S84  Filed  A-24-94;  6:45  amj 
BILUNG  COOC  SZ30-OS-M 


Business  for  Russia 

ACTION:  Notice — r&quest  for  proposals. 

SUMMARY:  The  Russia/Eurasia  Division 
of  the  Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency's 
Bureau  of  Education  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assi.stance  award  program.  Public 
or  private  non-profit  organizations 
meeting  the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
conduct  at  least  three  five-week,  U.S.- 
bdsed  internship  programs  for  Russian 
busiiioss  people  and  local  government 
officials.  A  minimum  often  Russian 
pctrtii  ipants  must  be  included  in  each 
internship  cycle.  Programs  may  not 
begin  any  earlier  than  March  1995. 
Pending  the  availability  of  funds,  the 
program  may  be  extended  through 
December  1997. 

This  prognm  is  a  continuation  of  a 
pilot  project  conducted  in  1994  and 
seeks  to  provide  Russian  business 
people  with  knowledge  of  %  market 
economy  and  promote  a  supportive 
business  environment  for  the 
participants  upon  their  return  to  Russia. 
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The  participants  will  be  recruited, 
through  an  open  and  competitive 
process,  from  selected  regions  of  Russia 
and  will  begin  arriving  in  the  United 
States  in  March  1995. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended,  Public  Law  87- 
25B,  also  known  as  the  Fulbright-Hays 
Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries 
•   *   *  ;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  •  •   • 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  countries  of  the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  annoimcement  should  refer  to  the 
above  title  and  reference  number  E/P- 
95-15. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday, 
October  15, 1994.  Faxed  docimients  will 
not  be  accepted,  nor  will  docujnents 
postmarked  on  October  14  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Kathie  Guroff  or  Gene  Draschner,  Office 
of  Citizen  Exchanges  (E/PN),  Rm.  216, 
U.S.  Information  Agency,  301  4th  Street. 
S.W..  Washington,  D.C  20547, 
telephone:  (202)  401-6884.  fax:  (202) 
260-0437,  internet  addresses: 
KGUROFF@USIA.GOV, 
EDRASCHN@USIA.GOV  to  request  an 
Application  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms;  and  guidelines  for 
preparing  proposals,  including  speciBc 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Program 
Officers  Kathie  Guroff  or  Gene 
Draschner  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  Office  of 
Citizen  Exchanges  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 


passed,  the  Office  of  Citizen  Ejcchanges 
may  not  discuss  this  competition  in  any 
way  with  appHcants  imtil  after  the 
Bureau  proposal  review  process  has 
been  completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to;  U.S.  Information 
Agency,  Ref.:  E/P-95-15.  Office  of 
Grants  Management,  E/XE,  Room  336, 
301  4th  Street.  S.W.,  Washington,  D.C. 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversitv  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  "Business  for  Russia"  program 
has  been  developed  in  full  partnership 
with  the  Russian  Government  and 
various  Russian  organizations.  It  has 
been  designed  as  a  working  partnership 
between  U.S.  federal,  state,  and  local 
govenmients,  NGOs,  and  private 
enterprises  and  their  counterpart 
institutions  in  Russia.  Pending  the 
availability  of  fund,  approximately 
1,000  Russian  business  people  and  local 
government  officials  will  be  recruited 
bom  selected  regions  of  Russia  through 
an  open  competition  coordinated  in 
Russia  by  an  experienced.  Moscow- 
based  U.S.  grantee  organization  in 
contunction  with  the  Russian 
government  and  Russian  partner 
organizations.  Participants  will  be 
screened  for  proficiency  In  English  prior 
to  final  selection.  Operating  in 
accordance  with  guidelines  estabUshed 
by  USIA.  the  recruitment/selection 
organization  will  also  cooperate  with 
the  U.S.  Embassy.  Peace  Corps. 
American  private  organizations  and 
businesses,  and  the  Russian  government 
and  business  organizations  to  select 
Russian  participants. 

This  aimouncement  seeks  American 
grantee  organizations  to  organize  and 
implement  business  internships  in  the 
United  States  that  will  enhance  the 
Russians'  ability  to  develop  their  own 
businesses  upon  returning  to  Russia. 
USIA  is  interested  in  proposals  that 
provide  a  professional  business 
experience  and.  secondarily,  expose  the 
participants  to  American  life  and 


culture.  USIA  is  not  interested  in 
programs  that  are  academic  in  nature: 
this  program  is  designed  to  provide 
practical,  hands-on  training  in  the 
American  business  environment  that 
can  be  transferred  to  the  individual's 
emploj-ment  situation  in  Russia. 

Participant  Profile 

Russian  participants  will  be 
predominantly  business  managers  in 
existing  small  or  medium-sized  firms 
and  entrepreneurs  who  manage  their 
own  businesses,  mostly  in  the  25-40  app 
group.  A  small  number  of  local 
govenunent  officials  may  also  be 
recruited  for  participation  in  the 
program.  All  participants  will  be 
required  to  have  a  working  knowledge 
of  English.  Depending  on  the  results  of 
this  selection  process,  the  Agency  may 
request  that  the  U.S.-based  grantee 
organizations  modify  the  number  of 
individual  interns  assigned  to  their  lof:ai 
region  to  meet  the  demands  of  the 
program.  The  Office  of  Citizen 
Exchanges  uiil  be  responsible  for 
matching  interns  with  the  appropriate 
US  host  organizations. 

Interns  will  be  placed  in  geographic 
"clusters"  in  the  US.  (i  e.,  areas  within 
two  hours'  driving  time  of  a  central 
meeting  point)  in  order  to  maximize 
local  resources  and  strengthen  the 
effectiveness  of  all  aspects  of  the 
training  program.  Every  effort  will  be 
made  to  group  the  interns  by  Russian 
region  of  origin  in  order  to  permit  them 
to  share  common  experiences  and  to 
develop  networks  and  professional 
associations  upon  their  return  home. 
Proposals  should  explain  how  the 
grantee  organizations  urill  utilize  the 
cluster  to  improve  Russians'  exchange 
experience. 

Programs  must  comply  wiih  J-1  visa 
regulations.  Participants  will  be  covered 
by  the  Agency's  self- insurance  policy. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  hne  item  budget  based 
on  the  specific  guidance  provided  in  the 
Budget  Guidelines  section  of  the 
Application  Package.  Grants  awarded  to 
eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Allowable  costs  for 
the  program  include  the  following: 

(1)  International  and  domestic  air 
fares;  transit  costs;  ground 
transportation  costs. 

(2)  Housing.  Participants  are  to  be 
housed  with  volunteer  US  homestay 
families.  There  are  no  prcrvisions  for 
reimbursing  homestay  families  for  th'^ir 
hosting  costs.  Participants  may  be 
housed  in  hotels  for  a  maximum  of  fiv*' 
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nights,  at  a  rate  not  to  exceed  $100^ 
night. 

(3)  Perdiems.  Participants  may  be 
compensated  for  meals  and  incidental 
expenses  a  rate  not  to  exceed  $25/day 
Flt  the  duration  of  the  progran\. 

(4)  Book  and  Cultural  Allowances. 
Participants  are  entitled  to  a  one-time 
book  allowance  payment  of  Si  50  and  a 
cultural  allowance  of  $100  per  person. 
Accompanying  staff  arc  not  eligible  for 
t.'iese  benefits. 

(5)  Consultants.  Cor.suhants  n.ay  be 
used  to  provide  specialized  expertise  or 
to  make  presentations  Daily  Ijonoraria 
may  not  e.xceed  $250/day. 

-(t>)  Room  rental.  G<?nerdlly  not  to 
exceed  $2S0/day. 

(7)  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $15-20  for 
a  lunch  and  $20-30  for  a  dinner.  The 
number  of  invited  guests  may  jiot 
exceed  the  number  of  participants  by 
more  than  a  factor  of  two.  This  includes 
room  rental  if  applicable. 

(8)  Administrative  costs.  The  costs 
necessary  for  the  effective 
administration  of  the  program, 
including  salaries  for  grant  organization 
employees;  staff  travel  for  local 
community  organizers;  benefits  and 
other  indirect  costs,  per  detailed 
instructions  in  the  Application  package. 

Cost -sharing  and  enhancement  of  the 
basic  package  provided  by  USIA  is 
encouraged.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase  the 
proposal  budget  in  accordance  with  the 
needs  of  the  program.  Please  refer  to  the 
Application  Package  for  complete 
budget  guidelines. 

Revievr  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  budget  and  contracts  offices,  as 
well  as  the  USIA  Office  of  Eastern 
Europe  and  the  NIS  and  the  USIA  post 
in  Russia.  lYoposals  may  also  be 
reviewed  by  the  OfTice  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Oiltural  Affairs.  Final 


tpchnicj!  authority  for  grant  awards 
rnsidps  ivith  th«  USI.A  grants  offir.T^r 

Review  Criteria 

T^>rhnical!y  eligible  appiicatiors  vsill 
be  cdiiipetitivvly  reviewed  according  to 
\hn  foiiowing  criteria: 

1   QuoUty  of  the  pdO'^ram  idea 
Proposals  should  exhibit  orjginAiity, 
substance,  precision,  and  relevance  t(j 
Agency  mission 

2.  Prc\[ram  planning  and  ability  to 
acbievf  program  objcctivHs.  Tlie 
proposal  should  clearly  show  how  tht; 
grantee  institution  will  meet  tl:e 
program's  objectives.  The  proa<«al 
should  Include  a  detailed  agenda  and 
work  pUn  that  illustrate  logistical 
capacity.  The  project  content  should  be 
substantive  and  the  planned  execution 
realistic. 

3.  Institutional  ability/record: 
Interested  institutions  should 
demonstrate  their  potential  for  program 
excellence  and/or  provide 
documentation  of  successful  programs 
If  an  orgpnization  is  a  previous  USI.\ 
grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  from  pa.st 
Agency  grants,  as  determined  by  USIAs 
Office  of  Contracts  (M/KC),  will  be 
considered.  Pertinent  evaluation  results 
of  previous  projects  are  a  part  of  this 
assessment. 

4.  Thanatic  and  area  expertise: 
Proposals  should  reflect  the  institution's 
expertise  in  the  subject  area  and  should 
address  the  specific  issues  of  concern 
facing  the  Russian  Federation. 

5.  Pro/ecf  personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 
Resumes  should  be  suited  to  the  specific 
proposal  and  no  longer  than  two  pages. 

6.  Crois-cultural  sensitivity:  Proposals 
should  show  evidence  of  sensitivity  to 
historiad.  linguistic,  and  other  cross- 
cultural  factors,  as  well  as  appropriate 
knowledge  of  Russia's  geography,  and 
should  show  how  this  sensitivity  will  be 
used  in  practical  aspects  of  the  program, 
such  as  pre-departure  orientations  or 
briefing  of  American  hosts. 

7.  MukipUer  effectf follow-on 
activitiei:  Proposed  programs  should 
strengthen  long-term  mutual 
understanding,  to  include  maximum 
sharing  of  information  and 
establishment  of  long-term  Institutional 
and  individual  ties.  Propo.sals  should 
also  reOfjct  an  institutional  commitment 


for  continued  exchange  activity  bo.yond 
the  term  of  the  IJSI.A  grant. 

8.  Ccst-fffectivent-'ss/cost-sharing:7hv 
overhead  and  administrative 
components  should  be  kept  as  low  as 
partible  Co.sts  to  USIA  per  exchange 
participant  should  be  reasonable,  and 
all  items  proposrsd  ftir  USIA  funding 
must  be  necessary  and  appropriate  to 
iu.himo  tlie  program's  objectives, 
.r'rnpos.ils  should  maximize  cost-sharing 
throuf^'i  other  private  sector  support  as 
u"l)  ss  direct  fi:ndmg  contributions 
and/or  in-l.;r.d  support  from  the 
pnvspfvnive  grantee  institution. 

9.  Project  evaluation:  Propcsals 
should  ii-clude  a  plan  to  evaluate  the 
project's  success. 

10.  Support  of  diversity:  Pixjposals 
should  demonstrate  tlse  recipient's 
commitinent  to  promoting  the 
awareness  and  understanding  of 
diversify  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  their  organization  and  their 
activities. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding. 

Issuance  of  the  RFP  does  not 
constitute  an  awrard  commitment  on  the 
part  of  the  Government.  The  needs  of 
the  program  may  require  the  award  to  be 
reduced,  revised,  or  increased.  Final 
awards  cannot  be  made  uatil  funds  havft 
been  appropriated  by  Congress, 
allocated  and  committed  through 
internal  USIA  procedures. 

Notification 

All  apphcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
January  16,  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  17,  1994. 

f  oha  P.  Loiello. 

Associate  Director.  Btjreau  of  Educational 
and  OUtural  Affairs. 

[FR  Doc.  94-20586  Filed  1^-24-94;  8:45  ami 
BILUNG  CODE  ine-»i-«i 


Sunshine  Act  Meetings 


43897 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  puWished  under 
the  "Government  in  the  Sunshine  Act"  (Putx 
L  94-409)  5  U.S.C.  552tKe)(3). 


FARM  CREOrr  ADMINISTRATION 

Fann  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 


DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  August  29, 1994, 
from  10:00  a.m.  until  sudi  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
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public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance 
The  matter  to  be  considered  at  the 
meeting  is:  Open  Session 

A.  Corporate  Prior  Approval 

1  Agritulturdl  Credit  Bank  (.ACB)  Ofaiion 

Datf>d:  August  23.  1994. 
Curtis  M.  Anderson, 

Secn-tary:  Farm  Cndit  Administration  Board 
IKR  Doc..  94-21  IhS  Filed  &-23-94;  3  32  piTil 
BHXIMO  coot  6705-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edKorial  corections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart24 

[PP  Docket  No.  93-253,  FCC  94-98] 
Competitive  Bidding 

Correction 

In  rule  document  94-12165  beginning 
on  page  26741  in  the  issue  of  Tuesday. 
May  24. 1994.  make  the  following 
correction: 

§24.415    ICorrected] 

On  page  26752.  in  the  first  column,  in 
§  24.415.  the  last  paragraph  designated 
"(i)"  should  read  "(j)". 

BILLING  CODE  150641-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  404 
RIN096O-AD72 

Computing  Benefit  Amounts, 
Disposing  of  Underpayments, 
Resolving  Overpayments,  and 
Payment  Restriction 

Correction 

In  proposed  rule  document  94-17401 
beginning  on  page  37000  in  the  issue  of 
Wednesday,  July  20, 1994,  make  the 
following  corrections: 

1.  On  page  37000,  in  the  second 
column,  in  the  SUPPLEMENTARY 
INFORMATION,  in  the  first  paragraph,  in 
the  sixth  line  from  the  bottom,  "that" 
should  read  "than". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
fifth  line  from  the  bottom,  insert  "not" 
after  "had". 

3.  On  page  37001,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  second 
line  horn  the  bottom.  "§  404.510(71" 
should  read  "§404.510(1)". 

§404.503    [Corrected] 

4.  On  page  37001,  in  the  third 
column,  in  §  404.503(b)(6).  in  the  third 
line,  "(of  should  read  "(if. 

BILLING  COOE  1505-01-0 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  393 

[FHWA  Docket  No.  MC  93-21} 

RIN  2125-AD18 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Protection  Against 
Shifting  or  Falling  Cargo 

Correction 

In  rule  document  94-16069  beginning 
on  page  34712  in  the  issue  of 

Wednesday,  July  6. 1994  make  the 
following  corrections: 

§393.102    [Corrected] 

1 .  On  page  34719.  in  §  393.102(b)(6), 
in  the  table,  under  the  headings  "Manila 
Rope  WLL.  Polypropylene  Fiber  Rope, 
and  Polyester  Fiber  Rope",  the  headings 
"Diameter  inch  (mm)"  should  appear  in 
the  left  column  and  "WLL  pounds  (kg)" 
should  appear  in  the  right  column. 

2.  On  page  34720.  in  §  393.102(b)(&). 
in  the  table,  under  the  heading,  "Double 
Braided  Nylon  Rope  WLL"  the  headings 
"Diameter  inch  (mm)"  should  appear  in 
the  left  column  and  "WLL  pounds  (kg)" 
should  appear  in  the  right  column. 

BILLING  CODE  1505-01-O 
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Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  200,  et  al. 
Restrictions  on  Assistance  to 
Noncitizens;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  200,  215. 235. 236, 247, 
812. 850. 880, 881. 882, 883, 884, 886. 
887, 900. 904, 905. 912  and  960 

[Docket  No.  R-M-409:  FR-2383-P'-04] 

AIN  2501-AA63 

Restrictions  on  Assistance  to 
Noncitizens 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
implement  section  214  of  the  Housing 
and  Community  Development  Act  of 
1980.  as  amended.  Section  214  prohibits 
the  Secretary  of  HUD  from  making 
financial  assistance  available  to  persons 
other  than  United  States  citizens, 
nationals,  or  certain  categories  of 
eligible  nondtizeiu  in  HUD's  Public 
Housing  and  Indian  Housing  programs 
(including  homeownership),  tiie  section 
8  housing  assistance  payments 
programs,  the  Housing  Development 
Grants  program,  the  section  236  interest 
reduction  and  rental  assistance 
programs,  the  Rent  Supplement 
program,  and  the  section  235 
homeownership  program. 

DATES:  Comments  due  date:  October  24. 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk.  Office  of  the  General  Counsel, 
room  10276.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
SW..  Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  during  regular 
business  hours  weekdays  at  the  above 
address.  Facsimile  (FAX)  comments  are 
not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  covered  programs,  the  following 
persons  should  be  contacted: 

(1)  For  PubUc  Housing.  Section  8 
Certificate,  Rental  Voucher,  and 
Moderate  Rehabilitation  (except  Single 
Room  Occupancy— "SRO")  programs 
—Edward  Whipple,  Rental  and 
Occupancy  Branch,  Office  of  Public 
Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410-5000. 
telephone  (202)  708-0744; 

(2)  For  Indian  Housing  programs — 
Dominic  Nessi.  Director.  Office  of 
Native  American  Programs.  Department 
of  Housing  and  Urban  Development. 


451  Seventh  Street.  SW..  Washington. 
DC  20410-5000,  telephone  (202)  708- 
1015; 

(3)  For  the  Section  8  Moderate 
Rehabilitation  SRO  program— Barbara 
Richards,  Acting  Director,  Office  of 
Special  Needs  Assistance  Programs, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410-7000,  telephone 
(202)  708-4300; 

(4)  For  the  othCT  Section  8  programs, 
the  Section  236  programs.  Housing 
Development  Grants  and  Rent 
Supplement — ^Barbara  Hunter,  Program 
Planning  Division.  Office  of  Multifamily 
Management,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000,  telephone  (202)  708-3944;  and 

(5)  For  the  Section  235 
homeownership  program — William 
Heyman,  Office  of  Lender  Activities  and 
Land  Sales  Registration.  Office  of  Single 
Family  Housing.  Departaient  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
8000.  telephone  (202)  708-1824. 

For  persons  with  hearing  impairment, 
the  TDD  number  is  (202)  472-6725. 
None  of  the  foregoing  telephone 
numbers  are  toll-free. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  imder  the  Paperwork  Reduction 
Act  of  1980.  No  person  may  be 
subjected  to  a  penalty  for  failure  to 
comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  a  separate  notice  in  the 
Federal  Register. 

Public  reporting  burden  for  the 
collection  of  information  requireme.nts 
contained  in  this  rule  is  estimated  to 
include  tjie  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk.  451 
Seventh  Street,  SW..  room  10276, 
Washington,  DC  20410;  and  to  the 


Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention  HUD  Desk  Officer, 
room  3001,  Washington,  DC  20503. 

II.  Statutory  and  Regulatory 
Background 

The  restrictions  on  providing  housing 
assistance  to  noncitizens  wiQi  ineligible 
immigration  status  have  been  embodied 
in  statute  since  1980.  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980  (94  Stat.  1637)  (Section  214) 
was  the  original  basis  for  restrictions  on 
providing  assistance  to  noncitizens  with 
ineligible  immigration  status  in  the 
assisted  housing  programs.  Section  214 
was  amended  by  section  329(a)  of  the 
Housing  and  Community  Development 
Amendments  of  1981  (94  Stat.  408).  by 
section  121(a)(2)  of  the  Immigration 
Reform  and  Control  Act  of  1986 
("IRCA".  100  Stat.  3384).  and  by  section 
164  of  the  Housing  and  Community 
Development  Act  of  1987  (101  Stat. 
1860).  (Section  214.  as  amended  by 
these  statutory  sections,  is  codified  at  42 
use.  1436a.) 

There  have  been  numerous  attempts 
by  HUD  to  implement  by  regulation  the 
statutory  restrictions  on  providing 
assistance  to  noncitizens  with  ineligible 
immigration  status.  Rules,  both 
proposed  and  final,  were  published  in 
1982  (47  FR  18914.  and  47  FR  43674), 
in  1986  (51  FR  15611).  and  1988  (53  FR 
842.  and  53  FR  41038).  Despite  the 
publication  of  final  rules  during  the 
period  between  1982  and  1988.  the 
statutory  restrictions  of  section  214  have 
not  been  made  effective.  A  detailed 
histor>'  of  the  regulatory  efforts  to 
implement  section  214  (including  why 
the  final  rules  were  not  made  effective) 
can  be  found  in  the  rule  published  on 
January  13. 1988  (53  FR  842). 

The  most  recent  proposed  rule 
implementing  section  214  (before 
publication  of  this  proposed  rule)  was 
published  on  October  19.  1988  (53  FR 
41038).  The  proposed  rule  pubfished  in 
today's  Federal  Register  is  based  on  the 
October  19. 1988  proposed  rule,  and 
takes  into  consideration  public 
comment  received  on  the  October  19. 
1988  proposed  rule.  The  discussion  of 
public  comments  is  set  forth  in  section   ■ 
V'll  of  this  preamble. 

III.  Procedural  Matters 

A.  \'o  Restrictions  on  Use  of  Assistance 
Until  Final  Rule  Is  Published  and 

Effective 

Until  a  final  rule  implementing 
section  214  is  pubUshed  and  made 
effective,  there  are  no  HUD  restrictions 
on  the  use  of  assisted  housing  by 
noncitizens  with  ineligible  immigration 
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status.  Consequently,  until  this 
proposed  rule  has  reached  the  final  rule 
stage,  covered  entities  (i.e.,  housing 
authorities,  managers  of  HUD-assisted 
housing,  and  mortgagees  in  the  section 
235  FHA  Insurance  program)  are  not 
authorized  to  take  any  action  based  on 
the  sligible  immigration  status  of 
applicants  and  tenants. 

B.  Using  the  "Effective  Date  of  the  Final 
Rule"  as  the  Critical  Dote  Rather  Than 
"Date  of  Enactment" 

Paragraph  (c)fl)  of  section  214  was 
added  by  the  Housing  and  Community 
Development  Act  of  1987  {the  1987  Act) 
and  confers  discretion  on  the  Socretary 
of  HUD  to  contLniie  assistance  or  defer 
termination  of  assistance  on  behalf  of  an 
individual  for  whom  assistance  would 
otherwise  be  tenninated  if  that  person 
was  "receiving  such  assistance  on  \hf 
date  of  enactment  of  the  Housing  a.nd 
Community  Development  Act  cf  1987." 

The  term  "date  of  e.nactment"  is  alco 
fcond  in  section  214(d)  in  the 
di::S(  ripfion  of  the  elderly  persons  who 
need  not  provide  documentation  of  thfnr 
Immigration  status.  The  statute  exempts 
from  such  documentation  any 
individual  who  is  "62  years  of  a;:^e  or 
older,  and  is  receiving  financial 
assistance  on  the  date  of  the  enactment 
of  the  Housing  and  Community 
Development  Act  of  1987." 

HUD  has  determined  that  the 
provisions  of  section  Z14  are  too 
complex  to  be  determined  sclf- 
implemen'.mg  as  of  the  date  of 
enactment  of  the  1987  Act  (February  .'>. 
1988).  Thus,  the  restrictions  of  spcfion 
214  vnW  not  be  felt  until  a  final 
regulation  is  published  and  becomes 
effective. 

The  genera!  Ccngressional  intent  of 
section  214ir}(l)  was  to  protect  "the 
sanctity  of  the  family."  (See  remarks  of 
Sen.  William  Armstrong,  133  Cnng  Rec 
SlSeiS,  De<  ambor  21,  19S7.)  To  honor 
this  intent,  HtJD  believes  it  is  necessary 
to  implement  the  new  protective 
provibicns  at  the  same  time  that  th" 
restricl:  ms  of  section  214  become 
effective.  To  do  otherwise  would  be  to 
thwart  the  p.-o-f.imily  intent  of  the 
Congress  by  prematurely  trig^gerlng  the 
statute's  pioteclions  and  rendering  then-, 
meaningless  for  families  admitted  after 
the  enactment  date,  but  before  a  Hn&I 
rule  effectively  applies  the  restrictions 
of  section  214. 

In  other  words,  since  the  exact  effect 
on  persons  applying  for  or  participating 
in  the  covered  HUD  programs  will  not 
be  known  until  pubhcation  of  the  final 
rule,  HUD  is  interpreting  the  statutory 
language  to  permit  lenient  treatment  to 
persons  receiving  assistance  on  the 
effective  date  of  the  final  rule  when  all 


parties  affected  will  have  notice  of  the 
methods  that  HUD  has  chosen  for 
implementing  the  statutory  restrictions 
rather  than  on  the  precise  date  of* 
enactment  of  the  1987  Act  To  limit 
lenient  treatment  to  persons  receiving 
assistance  on  the  precise  date  of 
enactment  would  create  a  category  of 
persons  (admitted  between  February  5, 
1988  and  the  final  rule's  effective  date) 
who  would  be  denied  the  new  statutory 
protections  simply  because  of  the  time 
associated  with  promulgation  of  a  final 
rule.  Support  for  this  position  is  found 
in  a  House  Committee  Report  in 
connection  with  the  1987  Act  (H.R  Rep 
No.  100-1222.  100th  Cong..  1st  Sess.  49 
(1987)  ("House  Report")).  !n  that  report, 
the  (k>nsross  stated:  "The  modifications 
(mode  by  the  1987  Art)  are  intended  *r> 
cl.irify  th»"  original  intent  of  Congre??: 
that  famibes  in  which  at  least  nv.'' 
person  is  eligiWe  are  not  di&qu.-^lified 
end  thai  the  rules  not  Ix?  appiif'd 
rf!trjaf/)veiy.  '  (House  Report  at  p  hO  ] 

IV.  Reimbursement  for  Costs  of 
Implementing  and  Operating 
Verification  System 

S«^'ion  214(g)  autbonzfs  ilUU  to 
rfciiiibursc  uove.'ed  eiitities  for  toe  costs 
ir.ciuT».'d  in  implementing  and  operating 
thii  system  developed  by  tne 
Lcnniigration  and  Naturalization  3ervu:« 
(INSi  for  ve.^fying  immigration  stati.;s, 
Tlie  iNS  system  is  referred  to  as  the 
.Syster.;atic  .Mien  Venfjcation  for 
Enutlements  or  S.Vv'K. 

Alfhoneh  irnpKmentalion  and 
upeinfion  of  the  I>.'S  verification  sys*pm 
is  not  spei  ifically  addressed  in  this  r;.:!e, 
detailed  gi^idance  will  be  is.sued  to 
covered  entities  at  the  time  of 
publicE'Jon  of  the  final  rule  HI  13  will 
be  developme  a  method  of  ccordinafing 
v>iih  the  [>.'S  for  \erif;<;ng  immigration 
status  through  SAVE,  which  in»,ludcs  .an 
automated  system,  and  a  raanuji  search 
capabiLty.  HUD  anticipates  th-st  the  cost 
of  ct-'ccs^ar^  verification  inquiries  made 
on  the  automated  svsten  v.:li  he  b;]'i»d 
din^:t!y  to  HUD 

V.  Section  2 1 4  Coverage  of  m  TI 
Prngrams 

A.  UiiD  Programs  Ccverea  bv  Seciiun 
214 

Paragraph  (b)  of  section  214  states  that 
its  rt^st:  ictions  ct)aceming  nouLiJiztins 
with  ineligible  immigration  .'status  apply 
to  the  provision  of  "financial  as.sistanc*? 
made  available  pursuant  to  the  Uni'.rd 
Slates  Housing  Act  of  1937,  section  235, 
or  236  of  the  .National  Housing  Act,  or 
section  101  of  the  Housing  and  Urban 
Development  Act  of  19G5." 


1.  Programs  Covered  by  the  1937  Act 

The  programs  providing  financial 
assistance  on  behalf  of  tenants  (or 
bomebnyers)  pursuant  to  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437  et  seq.)  (1937  Act)  are  the  Public 
and  Indian  Housing  programs,  the 
Section  8  Housing  Assistance  Payments 
programs,  and  the  Housing 
Development  Grant  programs  (with 
respect  to  low  income  units  only).  All 
of  these  programs  provide  housing, 
either  directly  (surii  as  public  housing) 
or  indirectly  huch  as  through  Section  8 
Certificates),  that  is  assisted  by  HUD. 

a  Public  and  Indian  Housing 
Pir)gram<;  Inrl.ided  among  the  Public 
and  Indian  Hoi;sing  programs  are  the 
Mutua!  Help  and  Turnkey  III 
Homeownerr.hip  Opportunity  pTtgran'.t, 
TTir  res»ric';ons  against  financial 
assistance  to  nonrit;?e:fs  with  in^^ligiblc' 
immigration  spates  are  to  Im?  appi.'od  to 
ciirrenl  hom.ebuyRr^  vender  the  Turnkey 
111  &i'iii  Mutual  H>;lp  pro^-ams  o.rily  to 
the  extent  that  sj'plying  the  restrictions 
wou'd  be  cf-nsistont  with  existing; 
contra* "fs  AH  hnm»»cwnorship  c«jntra«is. 
exrr'.;'ed  aftt  r  th :  effective  d5t»>  of  ih« 
final  rale  will  be-  covered  by  the 
r^.btrictions.  Ar.vV.bf  r  hiimejwnorsh.p 
{.logram  covered  is  :hi  HOPE  for  i'uoiu 
an!  In  !  Ion  f '.ou."^ing  iIi>ineov%nrrbi'i'p 
pro^uin  dt'vulcpod  pursuant  to  4Z 
'. 'S.C.  1437i.a3. 

b.  Sirtion  3  Housing  A'.s.i'iiancf: 
Pcyrr('p:s  Pro}j-uniS  TT,e  S.:f,Tion  8 
Housing  Ashistance  Payments  progjara.'. 
includ"  New  Tr  r.strjction.  Substantial 
Rehobiiitaii  i::.  Moderate  RhhabiiiiuUor 
Cf  riiiciite.  Voucher,  .State  Housing 
Afonf.y  a.ni  f.i-mt.Tb  liome 
Adram.slerf^d,  Section  202  Housing  for 
thr;  Elderly  or  Kandirjpi>ed  proj*^(.ls 
(\vh'  n  sei.tion  8  u.-isistani  e  is  invulve<1), 
Loan  N^ana'^eiiieiil  and  Property 
Disposition  prr?jfi;ts.  While  the  Rrnt'il 
?\'^babaitatn.n  j  rogrom  also  is  operatctt 
under  l}}t?  1S.",7  ,\cl  (st-ciion  17  of  tne 
i'^37  .X'.  * ;.  It  di-«v  n'.»t  provide  financinl 
8'  sistancR  to  tc^ianis  except  to  the  extent 
tenants  participate  in  the  S«:tion  8 
Qirtificale  or  Voufii«>r  programs,  wiiii  b 
ans  separate'v  t.  .vered  by  the 
r'-^'ni  tions  oi  sic'jon  214. 

2.  Se«.-tion  235  of  the  NUA 

The  program  auihonaed  under  s«'cli:jn 
2^5  r-f  th(  N'.i!iMn...i  He  us;, -!g  .Act  (12 
use  171.^,z,'  fNiHAV  p-ovides  for 
payments  by  HUD  to  the  mortgagee  c;n 
be.halfofa  low  nf/jme  mortgagor  to 
nducv  the  homohuver's  pa\Tnents  to  an 
.iffordable  lex  el,  e.g  ,  the  higher  of  a 
certain  percentage  oi  income  or  the 
amount  tlial  would  be  payable  if  the 
interest  charged  tn  Uie  mortgage  loin 
were  st^t  at  sonio  figiire  such  as  four 
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percent.  This  program  is  available  to 
purchasers  of  single  family  homes,  and 
to  purchasers  of  units  in  cooperatives 
and  condominiums.  The  rule  will  affect 
mainly  new  applicants  for  participation 
in  the  program. 

Assistance  contracts  of  section  235 
homeowners  who  executed  their 
contracts  before  the  effective  date  of  this 
rule  will  be  honored  without  regard  to 
their  citizenship  or  immigration  status. 
Additionally,  mortgagors  who  refinance 
their  section  235  mortgages  (which  were 
executed  before  the  effective  date  of  the 
final  rule,  and  whose  assistance 
contracts  were  unchanged  after  that 
date)  with  mortgages  insiu^d  under 
section  235(r)  of  the  NHA  are  not 
subject  to  the  section  214  requirements. 
The  reason  for  the  latter  exemption  is 
that  many  old  235  mortgages  bear  an 
interest  rate  higher  than  12  percent.  If 
the  section  214  requirements  (with  the 
required  recertifications)  are  made 
applicable  to  ciurent  235  mortgagors 
who  agree  to  refinance  under  section 
235(r).  this  may  be  a  disincentive  to 
refinancing,  and  also  would  be 
detrimental  to  HUD.  The  section  235(r) 
program  is  designed  to  aid  HUD  in 
saving  millions  of  dollars  in  section  235 
assistance  payments  by  refinancing  the 
235  mortgages  at  a  lower  interest  rate. 
Because  the  235(r)  program  was 
designed  specifically  to  provide  for  the 
refinancing  of  section  235  mortgages. 
HUD  does  not  believe  that  this  is  the 
type  of  contract  modification  or  program 
change  that  triggers  the  section  214 
requirements. 

The  rule  will  largely  have  an  impact 
on  current  section  235  homeownnere 
themselves  only  if  a  homeowner's 
mortgage  is  to  be  revised  for  some 
reason  (other  than  refinemcing  under 
section  235(r)),  in  which  case  the 
modification  will  include  application  of 
the  restrictions  on  immigration  status  as 
if  the  mortgagor  were  an  applicant  for 
participation  in  the  assistance  program. 
Although  there  may  be  no  new 
mortgages  insured  and  assisted  under 
this  program,  at  conveyance  of 
properties  already  insured  and  assisted 
under  the  program,  purchasers  will  be 
required  to  demonstrate  eligibihty  in 
order  to  be  approved  for  assistance  (and 
thereafter  at  each  aimual  recertification, 
to  continue  to  receive  assistance). 

3.  Section  236  of  the  NHA 

The  section  236  program  provides  for 
payments  to  a  mortgagee  on  behalf  of 
the  ovmer  of  a  rental  housing  project 
designed  for  occupancy  by  low  income 
families  in  order  to  reduce  the  owner's 
payments  to  the  amount  that  would  be 
payable  if  the  interest  rate  on  the 
mortgage  loan  were  set  at  a  figure  such 


as  one  percent.  These  lower  mortgage 
payments  enable  the  owrner  to  charge 
qualified  tenants  lower  than  market  rate 
rentsT'basic  rents"),  although  tenants 
who  are  not  qualified  for  the  benefits  of 
the  progmm  may  be  charged  market  rate 
rents.  In  addition,  rental  assistance 
payments  are  available  for  some  units  in 
these  projects  to  enable  the  rents 
charged  to  tenants  who  cannot  afford 
the  "basic  rent"  to  be  reduced  to  an 
amount  based  on  a  percentage  of 
income,  similar  to  the  rents  charged  in 
the  public  housing  and  section  8 
programs.  This  rule  applies  to  all  the 
tenants  of  a  section  236  project  who  pay" 
a  below  market-rate  rent.  It  does  not 
apply  to  tenants  who  pay  a  market-rate 
rent.  (It  should  be  noted,  however,  that 
a  market  rent  tenant  would  be  required 
to  submit  evidence  of  citizenship  or 
eligible  immigration  status  if  he  or  she 
subsequently  applied  for  tenant-based 
assistance.) 

4.  Section  101/Rent  Supplement 
Program 

The  program  authorized  under  section 
101  of  the  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C. 
1701s).  is  the  Rent  Supplement 
program.  Under  this  program.  HUD 
makes  payments  to  a  housing  owner 
that  is  a  private  nonprofit  entity  or 
hmited  dividend  entity  and  whose 
purchase  of  the  property  is  financed  by 
a  mortgage  loan  insured  under  certain 
HUD  programs,  or  is  financed  under  a 
State  or  local  program  approved  by 
HUD.  These  payments  are  for  the  benefit 
of  low  income  tenants  to  enable  the 
owner  to  charge  these  tenants  rents 
based  on  a  percentage  of  their  incomes, 
similar  to  the  rents  charged  in  the 
public  housing  and  section  8  programs. 

B.  HUD  Programs  Not  Covered  by 
Section  214 

HUD-as$isted  housing  programs  that 
are  not  covered  by  42  U.S.C.  1436a.  and 
consequently  are  not  covered  by  this 
rule,  are:  (1)  The  section  221(d)(3)  and 
(d)(5)  prog-am  of  interest  subsidy  for 
projects  with  mortgages  insured  under 
those  sections  of  the  National  Housing 
Act  (12  U.S.C.  17151);  (2)  the  programs 
developed  to  serve  the  homeless  (see  42 
use.  11361),  except  for  Section  8 
Moderate  Rehabilitation  SRO  program 
(24  CFR  part  882.  subpart  H);  (3)  the 
HOPE  Homeownership  of  Multifamily 
Units  program  developed  pursuant  to  42 
U.S.C.  12871:  (4)  the  HOPE  for 
Homeownership  of  Single  Family 
Homes  developed  pursuant  to  42  U  S  C 
12891:  (5)  the  HOME  program 
developed  pursuant  to  42  U.S.C.  12741; 
(6)  the  Supportive  Housing  for  the 
Elderly  program  developed  pursuant  to 


42  U.S.C.  1701q:  and  (7)  the  Supportive 
Housing  for  Persons  with  Disabilities 
program  developed  pursuant  to  42 
U.S.C.  8013. 

The  above  listed  programs  are  not 
covered  unless  any  of  these  programs  is 
used  in  conjunction  with  a  covered 
program,  such  as  section  8  housing 
assistance  paj-ments. 

VI.  Overview  of  1994  Proposed  Rule 

The  proposed  rule  published  in 
today's  Federal  Register  (the  1994 
proposed  rule)  is  substantially  similar  to 
the  proposed  rule  published  on  October 
19,  1988  (1988  proposed  rule).  In  many 
respects,  section  214  allows  little 
discretion  on  the  part  of  HUD  to  expand 
or  reduce  the  statutory  provisions  by 
regulation.  As  noted  above,  section  214 
is  very  specific  about  what  HUD 
programs  are  covered  by  the  statute. 
Section  214  is  also  specific  about  what 
categories  of  noncitizens  are  eligible  to 
receive  HUD  financial  assistance,  the 
procedures  to  be  used  to  verify 
immigration  status,  the  types  of 
documentation  that  must  be  submitted 
and  who  must  submit  this 
documentation,  the  appeal  procedures 
to  be  provided  to  persons  initially 
determined  to  have  ineligible  status, 
and  the  special  assistance  to  be 
provided  to  certain  families  with 
members  who  have  eligible  status  and 
those  who  have  ineligible  status. 

A.  Summary  of  Principal  Provisions  of 
1994  Proposed  Rule 

The  following  provides  a  summary  of 
the  principal  provisions  of  the  1994 
proposed  rule. 

1.  Eligibihty  for  HUD  Financial 
Assistance 

Noncitizens  eligible  for  financial 
assistance  are  limited  to  statutory 
categories. 

Noncitizen  students  who  are 
nonimmigrants  are  excluded  from 
receiving  financial  assistance  in 
accordance  with  section  214. 

2.  Evidence  of  Eligible  Status  (Who 
Submits  What) 

For  citizens — 

A  written  declaration  only.  (The 
proposed  rule  removes  the  1988 
proposed  rule  language  concerning 
suspicion  of  submission  of  false 
declaration  of  citizenship.) 

For  noncitizens  62  years  of  age  or 
older,  and  receiving  HUD  assistance  on 
the  effective  date  of  the  rule — 

A  written  declaration,  and 

Proof  of  age  docimient. 

For  all  other  noncitizens — 

A  written  declaration, 

A  verification  consent  form,  and 
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Evidence  of  immigration  status. 

Election  not  to  declare  eligible  status. 
The  1994  proposed  rule  also  contains  a 
provision  that  permits  a  member  of  a 
family  to  elect  not  to  contend  that  he  or 
she  has  eligible  status  (i.e..  the  person 
elects  not  to  submit  a  declaration  of 
eligible  status),  and  if  other  members  of 
the  family  declare  eligible  status  and 
have  eligible  status,  the  family  may  be 
eligible  for  continued  assistance, 
proration  of  assistance  (see  discussion 
of  proration  of  assistance  imder  section 
VI.A.ll  of  this  preamble),  or  temporary 
deferral  of  termination  of  assistance,  as 
appropriate. 

Permissible  to  incorporate  declaration 
in  housing  application  assistance.  The 
1994  proposed  rule  does  not  prescribe  a 
specific  declaration.  A  responsible 
entity  may  provide  for  the  declaration  to 
be  incorporated  in  the  appUcation  for 
assistance,  or  make  it  a  separate 
document.  The  declaration,  however, 
must  cite  the  statutory  authority  under 
which  it  is  required  to  be  provided,  and 
the  piupose  for  the  requirement  (i.e., 
that  financial  assistance  is  contingent 
up>on  the  submission  of  the  form). 
Additional  guidance  on  implementing 
the  requirements  of  section  214,  that  is 
to  be  issued  at  the  time  of  publication 
of  the  final  rule,  will  include  model 
language  for  the  declaration,  as  well  as 
the  verification  consent  form. 

3.  When  to  Submit  Evidence  of  Eligible 
Immigration  Status 

For  applicants,  the  1994  proposed 
rule  provides  for  the  responsible  entity 
to  require  submission  of  the  evidence  by 
the  date  the  responsible  entity 
anticipates  or  has  knowledge  that 
verification  of  other  aspects  of  eligibility 
for  assistance  (i.e.,  income,  family 
composition)  will  occur. 

For  persons  already  receiving 
assistance,  the  rule  provides  for  the 
responsible  entity  to  require  subniission 
of  evidence  at  the  first  regular 
reexamination  of  eligibility  (i.e.. 
reexamination  of  income  ajid  family 
composition)  that  occurs  after  thw 
effective  date  of  the  final  rule. 

For  new  occupants  in  an  assisted  unit, 
the  rule  provides  for  the  responsible 
entity  to  require  submission  of  evidence 
at  the  first  interim  or  regular 
reexamination  following  the  person's 
occupancy. 

One-time  submission  for  continuous 
occupancy.  The  proposed  rule  clarifies 
that  evidence  of  eligible  status  is 
required  to  be  submitted  only  one  time 
for  each  family  member  that  maintains 
continuous  occupancy  in  an  assisted 
tmit. 


4.  Extension  of  Time  to  Submit 
Evidence 

The  1994  proposed  rule  would 
require  responsible  entities  to  grant  an 
extension  of  time  in  which  to  submit 
evidence  if  the  applicant  or  tenant 
submits  the  declaration  of  eligible 
immigration  status,  and  certifies  that  the 
evidence  needed  to  support  the 
declaration  is  temporarily  unavailable, 
and  prompt  and  diUgent  efforts  to 
obtain  this  evidence  will  be  undertaken. 
The  proposed  rule  provides  that  the 
extension  may  not  be  for  an  indefinite 
period,  but  allows  for  the  respK)n8ible 
entity  to  establish  a  time  period  that  is 
sufficient  for  the  appUcant  or  tenant  to 
obtain  the  needed  evidence. 

5.  When  Verification  of  Eligible  Status 
is  to  Occur 

For  applicants,  the  1994  proposed 
rule  provides  for  the  responsible  entity 
to  verify  evidence  of  eligible 
immigration  status  at  the  time  the 
responsible  entity  verifies  other  aspects 
of  eUgibility  for  assistance  (i.e.,  income, 
family  composition). 

For  persons  already  receiving 
assistance,  the  rule  provides  for  the 
responsible  entity  to  verify  evidence  of 
eligible  status  at  the  time  that  it  verifies 
other  aspects  of  eligibihty  (i.e., 
reexamination  of  income,  family 
composition)  for  continued  occupancy 
in  the  assisted  unit. 

Verification  of  evidence  of  eligible 
immigration  status  is  to  be  treated  the 
same  as  any  other  factor  which 
determines  a  family's  eligibility  for 
assistance. 

6.  Verification  Procedures 

The  proposed  rule  provides  for  the 
following  verification  procedures  in 
accordance  with  the  INS  verification 
systems: 

( 1 )  Primar}'  verification  of  the 
immigration  status  is  conducted  by 
means  of  an  automated  system  (S.-WE) 
that  provides  access  to  the  names,  file 
numbers,  and  admission  numbers  of 
nnncitizens, 

(2)  Secondary-  verification  is  a  manual 
search  by  the  INS  of  its  records  to 
determine  an  indixidual's  immigration 
status.  If  primary  verification  fails  to 
confirm  eligible  immigration  status, 
secondary  verification  must  be 
performed.  The  results  of  primary 
verification  are  not  sufficient  to 
conclude  that  an  indi\'idual  does  not 
have  eligible  immigration  status. 

(3)  No  wajver  of  verification 
procedures.  The  proposed  rule  does  not 
provide  for  waiver  of  the  INS 
verification  procedures. 


7.  Protection  of  Individual's  Privacy 

Section  214(d)(3)  requires  HUD  to 
protect  the  "individual's  privacy  to  the 
maximum  degree  possible."  The  1988 
proposed  rule  provided  that  evidence  of 
immigration  status  submitted  by  an 
applicant  or  tenant  to  the  responsible 
entity  may  be  released  by  the 
responsible  entity  to  HUD,  or  to  a 
Federal,  State  or  local  agency  under 
specific  circiunstances,  or  may  be 
released  by  HUD  to  any  Federal,  State, 
or  local  government  agency  (including 
the  Social  Seouity  Administration  and 
the  INS)  under  specific  circumstances, 
and  listed  those  circumstances. 

The  1994  proposed  rule  recognizes 
the  impossibiUty  of  anticipating  all 
circumstances  under  which  a 
responsible  entity  or  HUD  may  be 
required  to  release  information. 
Accordingly,  the  1994  proposed  rule 
removes  the  list  of  circumstances,  and 
provides  that  (1)  the  responsible  entity 
may  release  the  Information  to  HUD  and 
the  INS  for  purposes  of  determining 
eligible  immigration  status,  (2)  HUD 
may  release  the  information  to  the  DMS, 
and  (3)  the  responsible  entity  and  HUD 
may  release  the  information  to  any  other 
Federal,  State  or  local  government 
agency  in  accordance  with  applicable 
Federal,  State  or  local  law  that  requires 
the  release  of  the  evidence  to  that 
agency.  ^ 

8.  No  Delay,  Denial.  Reduction,  or 
Termination  of  Assistance  Fending 
Verification  of  Eligible  Status  or 
Pending  INS  Appeal;  but  Etelay  for 
Applicant  Following  INS  Appeal 

Consistent  with  section  214(d)(4).  the 
1994  proposed  rule  provides  that 
assistance  to  an  applicant  may  not  be 
delayed,  reduced,  or  denied,  and 
assistance  to  a  tenant  may  not  be 
delayed,  denied,  reduced  or  terniinalcd, 
diu-ing  the  pendency  of  the  verification 
procedures  for  eligible  status,  or  during 
the  pendency  of  the  I.\S  appeal 
procedure. 

Consistent  with  section  214(d)(5). 
assista.'^ce  to  an  applicant  may  not  be 
denied,  and  assistance  to  a  tenant  :v,a\ 
not  be  termincted  durin?  the  pcndcncv 
of  the  informal  hearir.g  procedure 
provided  by  the  responsible  entity. 
However,  section  214(d)(5)  only  restncls 
denial  or  termination  of  assistance. 
Thus,  assistance  to  an  applicant  mav  bo 
delayed,  but  not  denied,  during  the 
pendency  of  the  informal  hearing 
process. 

9.  Extension  of  Time  to  Request  INS 
Appeal  or  Informal  Hearing 

The  1994  proposed  rule  requires  the 
responsible  entity  extend  the  time  for 
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requesting  an  appeal  to  the  INS  or  for 
requesting  an  infonnal  hearing  upon 
good  cause  shown  by  the  applicant  or 
tenant. 

10.  Continued  Assistance/Deferred 
Termination  of  Assistance 

Consistent  with  section  214,  the  1994 
proposed  rule  provides  for  assistance  to 
be  continued  or  termination  of 
assistance  temporarily  deferred  for 
certain  families  and  under  certain 
circumstances  as  set  forth  in  section 
214(c)(1). 

11.  Proration  of  Assistance 

The  1994  proposed  rule  provides  for 
proration  of  assistance  for  applicant  and 
tenant  families  containing  family 
members  with  eligible  and  ineligible 
immigration  status  ("mixed  famiUes"). 
The  allowance  for  proration  of 
assistance  departs  from  HUD's  previous 
position  on  this  issue.  HUD  previously 
took  the  position  that  proration  was  not 
authorized  by  section  214.  and  even  if 
authorized,  not  feasible  in  its  covered 
programs,  particularly  in  HUD's  public 
housing  and  section  8  programs.  On 
further  consideraticm.  HUD 
acknowledges  that  the  statutory 
language  does  not  prohibit  proration  of 
assistance,  and  HUD  has  designed 
formulas  for  proratloD  that  it  believes 
will  make  proration  of  assistance 
possible  in  covered  programs. 

HUD  specifically  requests  comment 
from  the  public  on  the  proration 
formulas  set  forth  in  §§200.188.  812.11 
905.310{s).  and  912.11.  HUD  welcomes 
suggestions  on  alternative  formulas  and 
comments  on  the  subject  of  proration  of 
assistance,  generally. 

12.  Other 

Additional  provisions  in  the  1994 
proposed  rule  (particularly  those  that 
differ  frtim  the  1988  proposed  rule)  are 
addrt^sed  in  the  discussion  of  public 
comments  on  the  1988  proposed  rule  set 
forth  m  section  VII  of  this  preamble. 

Documents  in  Other  L^inguages.  One 
additional  provision  included  in  the 
1994  proposed  nile  is  a  requirement  that 
for  any  document  or  notice  that  the  rule 
requires  the  responsible  entity  (housing 
authonty.  project  owner,  mortgagee)  to 
pro\  idc  an  applic:ant  or  tor.ctnt  or  to 
obtain  the  signature  of  the  applicant  or 
ter.ai'.t.  the  responsible  entity,  where 
feesible.  is  to  provide  such  d(x;ume.it  in 
a  language  that  is  undo'rstood  by  the 
applicant  or  tenant  if  he  or  she  is  not 
proficisnf  in  English. 

Nondiscrimination  Requirements.  The 
1994  proposed  rule  includes  a  provision 
that  restricts  the  responsible  entity  from 
administering  the  restrictions  of  section 
214  in  a  manner  which  discriminates  or 


tr.Mt.M  persons  differently  because  of 
race,  color,  religion,  national  origin.  se\, 
disability  or  familial  status,  as 
prohibited  by  the  Fair  Housiiif;  Act  (42 
U.S.C.  3601-3619),  Title  VI  r,f  the  Civil 
Rights  of  1964  (42  U.S.C.  2000d-2000d- 
5).  and  section  504  of  the  Kehabilitdtion 
Act  of  1973  (29  U.S.C.  794).  Such 
unlawful  actions  include 
determinations  of  eligibility  and 
ineligibflity,  using  different 
requirements  to  ascertain  that  ehgibility 
or  ineligibility,  and  treating  persons 
differently,  if  those  actions  ai«  based  on 
such  factors  as  language,  country  of 
origin,  or  family  associations. 

B.  Organization  of  Proposed  Ru]tf 

Because  of  the  ri umber  of  HUD 
programs  covered  by  section  214.  this 
proposed  rule  amends  several  program 
regulations  in  three  chapters  of  HUD's 
regulatiqpns:  24  CFR  Chapter  II.  Chapter 
VIII.  and  Chapter  IX.  Within  these  three 
chapters,  conforming  amendments  are  " 
made  to  several  parts,  and  four  parts  are 
substantially  amended  to  address  the 
restrictions  election  214.  These  parts 
are:  parts  200,  812.  905.  and  912.  The 
regulations  Implementing  section  214  in 
each  of  tkese  four  parts  are  divided  into 
the  following  regulatory  sections,  and 
generally  follow  the  order  shown  below. 
Sec.     Definitions.  (200.181.  812  2 

905.102.912.2) 
Sec.    Requirements  concerning  notices 

and  documents.  (200.1803,  812  5a 

905.310(a).  912.5a) 
Sec.     General  provisions  (200.182. 

812.5.905.310(b).  912.5)       " 
Sec.    Submission  of  evidence  of 

citizenship  or  eligible  immioration 

status.  <200.183.  812.6.  905.310(e). 

912.6) 
Sec.     Docnments  of  eligible 

iminigrttion  status.  (200.184  812  7 

90->.:^10(V1,  912.7) 
Sec. 


Vfcrt'iCdtinn  of  eligihk; 

immigrstion  status.  (200.185.  812  8 

905. :nO(!).  912.8) 
Sec.     Delay,  denial  or  termination  of 

fiN  istarjce.  (2!)0.1P,6,  812.9. 

905. 31(J(ni),  912.9) 
Sec.     Pres;ir\ ation  of  n-JxeH  pn,^  other 

families.  (200.187,  812.10,105  .'no(f) 

912.10) 
.Sec.     Prniation  of  assistance.  (200  188 

612.1  l,905.310(s).  912.11) 
Sec.     Prohibition  of  a:  sis»ance  to 

uoniitian  students.  (200.189.  812  f 

905. .llO(t),  912.121 
Sec.     Compliance  with 

nondisf;riniination  renuinrments. 

(2011.11)!).  812.13,912.13) 
Stn:.     F'rott;(rtion  from  Ifabilitv  for 

responsible  entities.  State  and  local 

agencies  and  officials.  (200.191, 

812.14,  $05. 310(u).  912.14) 


Sec.     Liability  of  ineligible  families  for 
reimbursement  of  btmefit.s.  (200  192 
812.15) 

VII.  Response  to  Public  Curajnents  on 
1988  Proposed  Rule 

This  section  of  the  preamble  discusses 
the  significant  issues  and  questions 
raised  by  public  comments  received  on 
the  1988  proposed  rule.  The  discussion 
of  public  comments  on  the  1988 
proposed  rule  is  included  in  the 
preamble  to  the  1994  proposed  rule  to 
assist  the  public  in  understanding  why 
certain  provisions  in  the  1988  proposed 
rule  were  revised  or  not  revised  in  the 
1994  proposed  rule. 

During  the  public  comment  period  for 
the  1988  proposed  rule.  20  coiiunents 
w^ere  received.  These  represented  the 
views  of  several  housing  authorities, 
two  State  departments  of  housing, 
project  owners,  an  association  of 
management  agents,  and  an  association 
of  housing  officials,  legal  services 
organizations,  immigration  law 
organizations,  and  an  advocacy  group 
for  the  elderly.  Many  comments  made 
suggestions  criticizing  the  restrictions 
for  being  too  broad,  the  special  relief  for 
being  too  narrow,  or  the  procedures  fbr 
giving  inadequate  opportunity  to 
applicants  to  demonstrate  eligibility. 
However,  other  comments  focused  on 
tlie  burden  placed  on  the  entity 
re.sponsible  for  enforcing  the  restrictions 
and  complained  that  the  procedures 
were  too  complicated  and  costly. 

In  addition  to  the  comments  received 
during  the  comment  period  of  the  1988 
proposed  rule,  HUD  held  an  informal 
meeting  at  HUD  headquarters  In 
February  1994  on  the  subject  of  the 
restrictions  imposed  by  section  214. 
This  meeting  was  attended  by 
representatives  of  organizations  that 
included,  but  were  not  limited  to:  The 
Farmers  Home  Administration,  the 
Association  of  Farmworker  Opportunity    . 
Programs.  C:alifomia  Rural  Legal 
Assistance.  Inc..  Chicanos  fo'r  La  Causa. 
New  York  Legal  Aid  S(.cioty.  National 
Cont.T  for  Youth  Law.  National  Council 
of  1.8  Raza,  National  Housing  Law 
Pr()ief;t,  and  the  Puerto  Rfcan  Legal 
U(!fense  and  Education  Fund.  These 
orgnniza»ions  submitted  additional 
written  coraments  at.  and  subsequent  to, 
the  meeting.  These  coniments  are  part  of 
the  (!ot:ke!  file  for  this  rule,  and  are 
available  for  inspection  by  the  public. 
The  following  provides  a  discussion 
of  the  comments  received  on  the  1988 
proposed  rule,  and  notes  the  changes 
tliat  Hiro  made,  and  declined  to  make 
In  the  1994  proposed  nile  as  a  result  of 
these  comments. 
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A.  Restrictions  To  Apply  on  Effective 
Date  of  Final  Rule 

As  discussed  in  section  III.B.  of  the 
preamble,  the  1994  proposed  rule  uses, 
as  did  the  1988  proposed  rule,  the 
phrase  "the  effective  date  of  the  final 
rule"  in  lieu  of  the  statutory  phrase — 
"dale  of  enactment"  of  the  1987  Act. 

B,  Eligible  Status 

1.  Noncitizen  Eligibility  Limited  to 
Statutory  Categories 

.     Two  housing  agencies  and  a  legal 
services  organization  stated  that 
Seasonal  Agricultural  Workers  (SAWs) 
and  Replenishment  Agricultural 
Workers  (RAWs)  should  be  included  in 
the  rule's  list  of  noncitizens  with 
eligible  immigration  status.  These  two 
categories  of  noncitizens  were 
authorized  to  be  given  temporary  lawful 
resident  status  by  IRCA,  which  also 
granted  amnesty  to  noncitizens  who  had 
resided  illegally  in  the  United  States 
since  before  January  1,  1982.  Althougli 
a  later  amendment  to  the  HUD  statute 
governing  eligible  immigration  status  for 
these  programs  (the  1987  Housing  Act) 
clarified  that  the  latter  category  of 
noncitizens  have  eligible  status,  it  did 
not  refer  to  the  SAWs  and  RAWs.  For 
this  reason,  the  1988  proposed  rule  did 
not  include  SAWs  and  RAWs  as  having 
eligible  status. 

However,  after  reviewing  the  language 
of  IRCA  pertaining  to  SAWs  and  RAWs 
(amending  sections  210  and  210A  of  the 
Immigration  and  Nationality  ActJ,  and 
consiidting  with  the  Immigration  and 
Naturalization  Service  (INS)  about  the 
interpretation  to  be  given  sections 
210(a)(5)  and  210A(d)(4)  (8  U.S.C.  1160 
and  1161),  HUD  determined  that 
noncitizens  admitted  for  temporary  or 
permanent  lawful  residence  under  these 
sections  have  eligible  status,  as  long  as 
their  status  has  not  expired  or  changed. 
In  a  letter  to  HUD  dated  December  1 7. 
1993,  the  INS  noted  that  as  a  practical 
matter,  no  additional  RAWS  were 
admitted  during  Federal  fiscal  years 
1990  through  1993,  the  period  in  which 
RAWS  could  have  been  admitted,  and 
stated  that  no  noncitizens  "were  or  will 
be  admitted  as  RAWs."  Consequently, 
the  1994  proposed  rule  includes 
reference  to  SAWs,  but  not  RAWs. 

One  commenter  urged  that  HUD  add 
to  its  list  of  the  categories  of  eligible 
noncitizens  two  categories  not  expressly 
recognized  by  the  statute  as  having  such 
status:  (1)  Noncitizens  who  have  lived, 
worked  and  paid  taxes  in  the  United 
States  for  many  years  and  who  will 
become  legal  permanent  residents  in  the 
near  future,  such  as  relatives  of  citizens 
or  permanent  residents;  and  (2) 
noncitizens  who  are  so  elderly,  ill,  or 


disabled  that  the  INS  will  not  deport 
them  on  humanitarian  grounds. 

HUD  lacks  the  legal  authority  to  add 
these  categories  of  individuals  to  the  list 
of  those  eligible  for  admission  to  the 
programs  covered  by  this  rule.  However, 
if  individuals  meeting  these 
descriptions  already  reside  in  assisted 
housing,  they  may  qualify  for  continued 
assistance  under  the  regulatory 
provisions  pertaining  to  mixed  families 
if  they  live  with  citizens  or  permanent 
residents,  or  for  deferral  of  termination 
of  assistance  if  they  are  unable  to  locate 
alternative  suitable  housing. 

2.  Ineligibility  of  Noncitizen  Studrnts 

.Section  214  provides  that  noruitizcn 
students  who  are  not  immigrants  {i  e., 
are  not  seeking  to  establish  residency  in 
the  United  States)  are  nf)t  eligible  for 
assistance.  The  Congress  passed  the 
provision  concerning  nonimmigrant 
student  noncitizens  (sec.  164.  Pub.  L. 
100-242,  101  Stat.  1861)  in  the  late  fall 
of  1987,  directly  targeted  against 
noncitizen  students  who  are 
nonimmigrant  in  very  emphatic 
language:  "Notwithstanding  any  other 
provision  of  law,  the  Secretary  of 
Housing^nd  Urban  Development  may 
not  make  financial  assistance  available 
for  the  benefit  of  a  noncitizen  student 
who  is  a  nonimmigrant.  (Emphasis 
added)  HUD  lacks  the  authority  to 
modify  this  mandate.  However,  the 
Chinese  Student  Protection  Act  of  1992. 
Public  Law  102-404,  dated  October  9, 

1992,  allows  certain  persons  who  may 
have  been  admitted  to  the  United  States 
as  noncitizen  students  who  are 
nonimmigrants  to  adjust  their  status  to 
that  of  lawful  permanent  residents  of 
the  United  States,  and  thus  become 
eligible  noncitizens  under  this  rule.  (See 
8  CFR  part  245  as  amended  on  July  1, 

1993.  58  FR  35832.) 

HUD.  however,  has  interpreted  the 
restrictions  on  assistance  to  noncitizen 
students  as  not  applying  to  the  citizen 
spouse  of  a  noncitizen  student  or  to  the 
children  of  the  citizen  spouse  and 
noncitizen  student. 

C.  Submission  of  Evidence  of  Eligible 
Status 

1.  Documentation  Requirements — Who 
Submits  What 

One  commenter  urged  HUD  to  require 
all  apphcants  and  tenants,  whether 
citizens  or  noncitizens,  to  submit 
documentation  establishing  eUgibility. 
The  commenter  insisted  that  by  doing 
so,  HUD  would  reduce  the  likelihood  of 
discrimination  by  owners,  and  ensure 
that  applicants  do  not  bypass  the 
verification  procedures  by  simply 
declaring  that  they  are  citizens.  In 


contrast,  another  commenter  insisted 
that  HUD's  requirement  that  noncitizens 
and  citizens  submit  documentation  of 
eligible  citizenship  or  immigration 
status  would  only  increase  the  burden 
on  already-busy  property  managers. 

The  1994  proposed  rule  maintains 
documentation  requirements  because 
documentation  requirements  are 
imposed  by  statute.  However,  the  1994 
proposed  rule  revises  the 
documentation  requirements  for 
citizens,  and  for  noncitizens  who  are  or 
will  be  62  years  of  age  or  older  and  are 
or  will  be  residing  in  assisted  housing 
when  these  regulations  take  effect.  The 
1994  proposed  rule  removes  the 
requirement  in  the  1988  proposed  n;le 
that  citizens  and  noncitizens  62  years  of 
age  or  older  and  residing  in  assisted 
housing  submit  a  verification  con'^er.t 
form.  (See  section  V'I,A.2.  of  this 
preamble  which  describes  the 
documentation  required  by  the  1094 
proposed  rule.) 

The  1994  proposed  rule  does  not 
modify  the  documentation  requirements 
for  all  other  noncitizens  (i.e..  those  who 
are  not  62  years  of  age  or  older  and 
residing  in  assisted  housing)  because 
these  documentation  requirements  for 
noncitizens  are  statutorily  prescribed  by 
the  Immigration  Reform  and  Control  Act 
of  1986  (IRCA)  (42  U.S.C.  1320b-7). 
Under  IRCA.  every  individual  who 
declares  him  or  herself  to  be  a 
noncitizen  with  eligible  immigration 
status  (except  for  certain  elderly 
tenants)  must  submit  immigration 
documents  for  verification  by  the  INS. 
This  requirement  applies  to  every 
member  of  a  household,  including 
children. 

HUD  disagrees  with  the  commenter 
who  suggested  that  requiring  all  tenants 
and  applicants  to  submit  documentation 
of  citizenship  or  immigration  status 
would  lessen  the  likeUhood  of 
discrimination  by  responsible  entities. 
Under  both  the  1988  and  1994  proposed 
rules,  a  responsible  entity  is  required  to 
ask  any  individual  declaring  ehgible 
immigration  status  to  submit 
immigration  documents  for  verification 
with  the  INS. 

IndiWduals  who  declare  in  writing 
that  they  are  United  States  citizens  are 
not  required  under  IRCA  to  submit 
proof  of  citizenship.  HUD  construes  this 
provision  to  mean  that  the  Congress 
specifically  intended  to  exempt  citizens 
from  IRCA's  document  submission  and 
verification  procedures,  and  this 
statutory  construction  is  reflected  in  the 
1994  proposed  rule,  as  it  was  in  the 
1988  proposed  rule.  (See,  also,  the 
discussion  between  Senators  Kennedy 
and  Hawkins  at  131  Cong.  Rec  S11414. 
11417  (daily  ed.  September  13. 1985).) 
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This  interpretation  is  supported  by 
the  language  contained  in  Part  A  of 
IRCA.  Specifically,  section  101  of  IRCA 
(Control  of  Unlawful  Employment  of 
Aliens)  amends  the  Immigration  and 
Nationality  Act  by  adding  a  new  section 
274A  (8  U.S.C.  1324a).  which  provides 
at  section  274A(b)  for  the  establishment 
of  an  employment  verification  system 
Under  section  274A(b),  the  Congress 
specifically  required  an  employer  to 
attest  under  penalty  of  perjury  that  it 
had  verified  that  an  individual  was  not 
an  unauthorized  noncitizen.  and  that 
the  verification  was  based  upon  a 
review  of  certain  statutorily  prescribed 
documents.  These  documents  include. 
among  others.  U.S.  passports  and 
certificates  of  U.S.  citizenship  or 
naturalization.  TTiis  statutory  scheme  is 
markedly  absent  under  HUD's 
provisions  under  Part  C  of  IRCA 
(Verification  of  Status  Under  Certain 
Programs).  Accordingly,  given  the 
marked  absence  of  these  requirements 
from  section  214,  HUD  is  not  Imposing 
a  proof  of  citizenship  requirement  in  the 
rule. 

One  commenter  urged  HUD  to  exempt 
persons  with  disabilities  from  the  rule's 
"citizen  and  noncitizen  status 
documentation  requirements."  Another 
commenter  asked  that  the  rule  exempt 
from  the  documentation  requirements 
all  perscms  who  are  covered  by  HUD's 
definition  of  "elderly  person."  which 
would  include  non-elderly  persons  and 
persons  with  disabilities.  The 
commenter  suggested  that  the 
exemption  could  be  limited  to  those 
instances  where  the  individual  actually 
submitted  medical  proof  of  his  or  her 
disability. 

The  documentation  requirements 
under  the  rule  are  statutorily  mandated 
under  IRCA.  and  HUD  does  not  have  the 
discretion  to  administratively  exempt 
from  those  requirements  a  particular 
group  of  persons.  Moreover,  section  621 
of  the  Housing  and  Community 
Development  Act  of  1992  (106  Stat 
3812)  (1992  Act),  which  amended 
section  3  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.Q  1437a)  (1937  Act), 
revised  the  statutory  definition  of 
"elderly  person"  to  remove  the 
reference  to  persons  with  disabihties 
and  limit  this  term  to  persons  who  are 
62  years  or  older.  (Before  the 
ameiidmeDt.  persons  with  disabilities 
were  included  In  the  definition  of 
"elderly  person."  regardless  of  the  age 
of  the  disabled  person.)  Accordingly,  as 
amended  by  the  1992  Act  a  person  with 
disabilities  meets  the  1937  Act 
definition  of  "elderly  person"  if  the 
person  is  62  years  or  older.  Li  light  of 
the  amendment  made  to  the  definition 
of  "elderly  person"  by  the  1992  Act, 


HUD  cannot  treat  disabled  persons  who 
are  not  62  years  of  age  or  older  as  if  they 
were  eldprly  persons. 

It  is  important  to  clarify  two  related 
points  oo  this  issue.  Sirce  any 
individual  who  declares,  under  penalty 
of  perjurj,-.  that  he  or  she  is  a  United 
States  citizen  is  not  required  to  submit 
proof  of  citizenship,  no  documentation 
requirements  are  i-nposed  upon  a 
person  with  disabilities  (or  anyone  else) 
who  is  a  U.S.  citizen.  Similarly,  any 
person  with  disabilities  who  [\]  is  a 
nnncitizsn,  (2)  is  62  years  of  age  or  older 
or  will  be  fJ2  years  of  age  by  the  time 
he  or  sho  is  required  to  submit  evidence 
of  eligible  status,  and  (3)  is  receiving 
HUD  assistance  on  the  effective  date  of 
this  final  rule,  is  exempt  from  the  rule's 
requirements  to  submit  evidence  of 
immigration  status.  This  person  only 
would  be  required  to  submit,  in 
addition  to  the  declaration,  a  proof  of 
age  document.  As  a  result,  even  though 
tliere  is  no  specific  exemption  for 
-persons  with  disabilities  under  this  rule. 
it  is  still  possible  that  a  person  with 
disabihties  may  not  have  to  submit 
immigration  status  documentation 
because  of  the  rule's  own  general 
exemptions. 

2.  Persons  Other  Than  Citizens  and 
Certain  Elderly  Persons  Are  Not  Exempt 
From  Documentation  Requirements 

One  commenter  argued  that  the 
statutory  provision  estabUshing  the 
statutory  documentation  requirements 
does  not  apply  to  apphcanU  because 
section  214(d)  requires  immigration 
documents  to  be  submitted  by 
individuals  who  are,  among  other 
things,  "receiving  financial  assistance 
on  the  date  of  the  enactment  of  the 
Housing  and  Commoiiity  Development 
Act  of  1987."  (As  noted  in  the 
discussion  under  section  VII.A.  of  this 
preamble,  in  both  the  1988  and  1994 
proposed  rules,  HUD  replaces  the  term 
"date  of  enactment"  of  the  1987  Act 
with  "effective  date  of  final  rule.") 

Since  app!ic  ants  for  HUD  assistance 
could  not  have  been  "receiving  financial 
assistance  on  February  5. 1988"  (the 
date  of  enactment  of  the  1987  Act),  the 
commenter  contends  that  appUcants  do 
not  need  to  submit  documents  verifying 
citizenship  or  ehgible  immigration 
status  until  they  actually  become 
recipients.  Consequently,  this 
commenter  asked  HUD  to  mclude  in  the 
rule  a  prohibition  against  the  removal  of 
any  applicant's  name  from  a  waiting  list 
based  upon  a  failure  to  verify 
immigration  status  with  the  INS. 

HUD  disagrees  with  this 
interpretation.  The  1987  Act  amended 
section  214  to  provide  that: 


If  such  ail  individual  is  not  a  citizen  or 
national  of  the  United  .States,  is  not  62  years 
of  age  or  older,  and  is  nfceiving  financial 
assistance  on  the  date  of  the  enactment  of  the 
Housing  and  Community  Developtiifint  Act  of 
1*187.  there  must  be  prtseated  either  *   *   * 
(ali,;n  rej4ist.-ation  docum.jnfs  or  other 
dnnimen's  acceptable  tn  HUD).  {42  U  ,S  C 
I43iia(d)(2)) 

liUD  has  construed  this  language  to 
rr.ean  that  only  two  classes  of 
individuals  are  e.xe.mpt  from  the 
immigrdtion  documentation 
requirements:  (1)  Those  who  declare 
themselves  to  be  U.S.  citizens  or 
nationals;  and  (2)  noncitizens  who  are 
or  will  be  62  years  of  age  by  the  time 
they  are  required  to  submit  inunigraUon 
documents,  and  who  were  receiving 
HUD  financial  assistance  on  the 
effective  date  of  this  final  nde.  This 
second  category  of  persons,  however, 
would  be  required  to  present  proof  of 
age. 

The  commenter  proposes  that  HUD 
establish  an  additional  exemption  for  all 
appUcants  to  assisted  housing.  Again, 
under  this  interpretation,  the 
documentation  requirements  would  not 
be  tiiggered  until  the  apphcant  becomes 
a  tenant  "receiving  financial 
assistance."  HUD  believes  that  there  is 
no  legal  basis  for  adopting  this 
interpretation  of  the  1987  Act.  There  is 
no  evidence  In  the  1987  Act  that  the 
documentation  requirements  of  section 
214  were  intended  to  apply  only  to 
tenants.  To  the  contrary,  the  1987  Act 
contains  other  provisions  that  support 
that  the  dociunentation  requirements 
were  intended  to  cover  applicants  as 
well.  (See.  for  example.  42  U.S.C 
1436a(d)(4)(A)(ii)  and  1436a(d)(4)(BKii). 
Which  prohibit  HUD  from  delaying, 
denying,  reducing  or  terminating  an 
individual's  eligibiUty  for  financial 
assistance  pending  INS  verification  or 
appeal.) 

Moreover,  in  discussing  the  proposed 
implementation  of  the  SAVE 
verification  system  under  IRCA,  Senator 
Hawkins  specifically  remarked: 

*   *  •  |I)f  the  applicant  is  not  a  U.S.  citizen, 
the  Slate  is  required  to  use  the  person's  alien 
file  or  alien  registration  number  to  verify 
with  tlie  Inunigration  and  Naturalization 
Service  the  alien's  immigration  status  •  •  • 
(Emphasis  added)  (at  131  Cong.  Rec.  Si  1415. 
daily  ed.  Sept  13, 1985). 

Clearly,  the  Congress  intended  the 
SAVE  system  to  be  used  to  verify  the 
immigration  status  of  applicants  to 
assisted  housing,  and  not  to  delay  this 
process  until  after  the  appUcant  became 
a  tenant  receiving  HUD  assistance. 
Consequently,  the  1994  proposed  rule 
does  not  revise  the  1988  proposed  rule's 
interpretation  of  this  statutory  language. 
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Two  commenters  urged  HIJD  to 
consider  an  alternative  interpretation 
concerrmg  the  elderly  exemption,  one 
which  would  exempt  from  the  rule's 
documentation  requirements  any 
individvial  who  not  only  is  62  years  of 
age  or  older  and  receiving  HUD 
financial  assistance  on  the  effective  d.ite 
of  the  final  rule,  but  an  individual  who 
is  receiving  HUD  Fmanriai  assistance  on 
the  effective  date  of  the  final  iule.  and 
who  will  be  62  years  of  age  by  the  tin.e 
he  or  she  is  required  to  submit  e\  ideace 
of  eligible  status.  This  revision  would 
provide  individuals  with  a  longer 
period  of  time  in  which  to  qualify  under 
the  elderly  exemption.  HUD  agrees  that 
this  is  the  preferable  statutory 
interpretation,  and  is  consistent  with 
Congressional  intent  concerning  the 
protections  to  be  provided  to  persons 
already  receiving  assistance  and  eiilerly 
persons.  Accordingly,  the  19y4 
proposed  rule  contains  this 
interpretation. 

Another  commenter  on  the  "elderly 
exemption,"  advocated  that  the 
exemption  apply  to  both  current  tenants 
of  HUD-assisted  housing,  and  "to  future 
applicants  who  are  elderly."  Citing  from 
the  House  Committee  Report  on  H.R.  4 
(H.R.  Rep.  No.  100-122. 100th  Cong..  1st 
Sess.  49  (1987)).  the  commenter 
contended  that  Congress  meant  to 
exclude  from  the  rule's  docunientation 
requirements  a7/ elderly  individuals, 
and  not  just  those  who  were  receiving 
financial  assistance  on  the  effective  date 
of  HUD's  final  rule.  The  commenter 
quoted  from  page  50  of  the  House 
Committee  Report: 

Elderly  persons  62  years  or  older  would 
only  have  to  certify,  and  would  not  have  to 
provide  documentation  establishing  their 
immigration  status  or  nationality. 

While  it  is  true  that  the  House  version 
of  the  1987  Act  would  have  extended 
the  elderly  exemption  to  all  persons  62 
years  of  age  or  older,  this  language  was 
modified  prior  to  passage  of  the  bill. 
Under  section  164(c)(1)  of  the  1987  Act. 
as  passed  (101  Stat.  1861).  the  Congress 
narrowed  the  exemption  to  apply  only 
to  an  individual  who  is  "*  *  *    62 
years  of  age  or  older,  and  (who)  is 
receiving  financial  assistance  on  the 
date  of  the  enactment  of  the  Housing 
and  Conmiunity  Development  Act  of 
1987." 

As  discussed  above,  HUD  construes 
this  language  to  mean  that  the  elderly 
exemption  applies  only  to  individuals 
who  are  or  will  be  62  years  of  age  by  the 
time  they  would  be  required  to  submit 
evidence  of  eligible  status,  and  who  are 
receiving  HUD  financial  assistance  on 
the  effective  date  of  the  final  rule. 
Accordingly.  HUD  has  not  adopted  the 


;;ust  2.S,  1994  /  Propose*!  Rules 


43907 


suggested  modification  in  the  iqq4 
proposed  rule 

i  -.Sjhmission  of  Orij^ir.rjl 
D'x  liinentotinn 

One  comnu-iiter  argued  that  .ilderly 
P'Tbons  woiiid  be  unable  to  produce 
original  records  proving  thtir  age  in  ^hf 
tin;e  period  allowed  by  the  proposed 
n;.:ulations.  HUD  notes  that  the  lf^88 
proposed  rule  did  not  provide  any  tim.- 
ii.-Tiit  for  tlie  submi.ssien  of  docun-.cnts. 
i.'-.cluding  ducuments  establishing  an 
indiv  idual  s  age.  With  regard  to  the     '  . 
docinier.tdlicn  that  is  needed  to 
establish  an  individual's  ege  (i  e.,  the 
types  of  acceptable  documents,  and 
whether  original  d'x;uments  must  be 
submitted  or  whether  some  altemativp 
procedure  is  permissible),  the  1994 
proposed  rule  does  not  prescribe 
acceptable  documentation.  Rerponsible 
entities  will  continue  to  follow  existing 
procedures  used  in  the  various  assisted 
housing  programs  to  document  age  (i.e., 
to  document  that  a  person  is  an  "elderly 
person").  HUD  also  notes  that  most 
individuals  who  are  62  years  of  age  or 
older  will  have  readily  available  the 
documents  establishing  age  since  those 
documents  are  needed  to  obtain  social 
security  benefits,  and  other  benefits 
provided  by  communities  (e.g.. 
discounts  for  senior  citizens). 

Several  commenters  urged  HUD  to 
eliminate  the  requirement  in  the  1988 
proposed  rule  that  applicants  and 
tenants  must  submit  original 
immigration  dociunents  for  verification 
with  the  INS.  These  commenters 
asserted  that  the  proposed  rule  failed  to 
consider  the  burden  this  requirement 
would  impose  upon  individuals  who 
had  to  surrender  their  INS  documents, 
or  upon  HAs  that  would  have  to 
implement  costly  procedures  to  keep 
track  of  these  dociunents.  As  an 
alternative,  these  commenters  suggested 
that  individuals  be  permitted  to  submit 
certified  copies  of  INS  documents,  with 
original  INS  documents  required  only 
when  the  responsible  entity  has  a 
reasonable  suspicion  of  fraud  or 
misrepreseniatron. 

HUD  has  consulted  with  the  INS 
about  whether  certified  immigration 
documents,  rather  than  original  INS 
documents,  are  acceptable  for  SAVE 
verification.  The  INS  has  indicated  to 
HUD  that"*  •  •  only  originals  of 
documents  denoting  immigration 
status"  may  be  used  to  establish 
eligibility  through  the  SAVE  system. 
Consequently,  HUD  does  not  have  the 
discretion  to  modify  this  provision  of 
the  rule.  However,  it  should  be  noted 
that  under  no  cimmistance  should  a 
responsible  entity  retain  in  its 
possession  any  original  INS  documents. 


The  responsible  entity  should  review 
the  original  INS  document,  make 
photocopies  of  the  document  for  its  own 
records,  and  return  the  original 
document  to  the  applicant  or  tenant  as 
quickly  as  possible.  This  restriction  on 
the  letention  of  cn^^inal  INS  dur  uments 
by  the  responsible  entity  !s  i.-.i.iuded  in 
the  1994  proposed  rule 

4   When  Documenta'.ir.n  K  To  '.U- 
Submitted 

Tv.Ti  commenters  noted  that  the  IMSfl 
proposed  rule  did  not  contain  tune 
li.T.its  for  applicants  and  tenants  to 
submit  tiieir  immigration  documents 
The  commenters  stated  that,  to  the 
extent  immigration  documents  must  be 
submitted  within  the  time  period  for  the 
general  recertification  of  eligibihty 
process,  it  would  be  "too  brief  a 
period." 

HUD  agrees  with  Lhe  suggestion  that 
ov\'ners  and  housing  authorities  (HAs) 
must  provide  notice  of  the  time  period 
for  submission  of  immigration 
docimients.  Section  VI.A.3  of  this 
preamble  describes  the  time  for 
submission  of  documents  as  provided  in 
the  1994  proposed  rule.  The  1994 
proposed  ruie  also  requires  oM-ners  and 
HAs  to  inform  applicants  and  tenants  of 
this  time  period  in  the  notice  to 
applicants  and  tenants  that  advises 
them  that  the  provision  of  financial 
assistance  or  continued  financial 
assistance  is  contingent  upnin  the 
submission  and  verification  of 
immigration  documents. 

Another  commenter  asked  that  the 
rule  clarify  that  the  responsible  entity's 
notice  to  tenants  and  applicants, 
advising  that  financial  assistance  is 
contingent  upon  the  submission  and 
verification  of  immigration  documents, 
be  in  writing.  HUD  intended  that  this 
notice  be  in  writing,  and  the  1994 
proposed  rule  makes  this  clarification. 

Several  commenters  asked  HUD  to 
include  in  this  notice,  as  well  as  the 
notice  Informing  ineligible  applicants 
and  tenants  about  the  denial  or 
termination  of  assistance,  of  the 
existence  of,  and  the  procedures  tor 
obtaining  relief  under,  the  "preservation 
of  families"  provision.  HUD  agrees  that 
both  of  these  notices  should  inform 
apphcants  and  tenants  that  they  may 
qualify  for  rehef  under  the  preservation 
of  families  provision,  and  indicate  the 
criteria  and  procedures  for  obtaining 
such  relief,  and  the  1994  proposed  rule 
adopts  this  requirement  for  notices. 

5.  Removal  of  1988  "Reason  to  Suspect" 
Provisions 

A  nimtber  of  commenters  expressed 
concern  that  the  1988  proposed  rule 
authorized  an  owner  or  HA  to  initiate 
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termination  procedures  whenever  there 
is  evidence  of  conflicting  or  inconsistent 
information  regarding  an  individual's 
identity  or  claimed  cMizenship  status. 
Several  commenters  claimed  that  the 
1988  rule's  "reason  to  suspect" 
provision  invites  discrimination  against 
anyone  who  "appears  foreign."  and  they 
urged  that  sanctions  be  imposed  upon 
responsible  entities  that  are  found  to 
have  discriminated  on  this  basis. 

The  1994  proposed  rule  removes  this 
provision.  Any  false  statement  or 
fraudulent  evidence  concerning 
eligibility  on  the  basis  of  eligible 
citizenship  or  immigration  status  should 
be  handled  in  the  same  manner  that  an 
owner  or  HA  addresses  false  statements 
or  fraudulent  evidence  with  respect  to 
other  aspects  of  eligibility.  To  the  extent 
possible,  eligible  citizenship  or 
immigration  status  should  be  treated  the 
same  as  other  factors  that  are  taken  into 
consideration  in  determining  a  person's 
eligibility  for  assistance  or  continued 
assistance.  Except  where  mandated  by 
statute  (notice  requirements,  verification 
procedures,  hearing  requirements, 
special  relief  provisions),  the  proposed 
rule  directs  the  responsible  entity  to  rely 
on  existing  procedures  that  are  in  place 
and  applicable  to  other  eligibility 
factors. 

6.  Privacy  Issues 

One  commenter  asked  HUD  to  revise 
the  provision  in  the  1988  proposed  rule 
that  granted  authority  to  HUD  to  share 
with  Federal,  State  or  local  government 
agencies  any  information  that  it  obtains 
during  the  verification  process.  The 
commenter  stated  that  information 
concerning  citizenship  or  eligible 
immigration  status  obtained  by  HAs  and 
project  owners  during  the  verification 
process  should  not  be  used  for  any 
purpose  other  than  to  determine 
eligibility  for  assistance. 

hiformation  contained  in  the  HUD 
systems  of  records  is  subject  to  the 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  Information  gathered  by 
HAs  or  private  owners  is  not.  However, 
any  information  gathered  by  these 
entities  could  be  subject  to  State  or  local 
privacy  laws.  The  1988  proposed  rule 
purported  to  list  all  the  sources  to 
which  the  information  could  be  released 
and  the  purposed  for  which  the 
information  could  be  used.  HUD  has 
concluded  that  a  rule  cannot  anticipate 
all  the  possibilities  in  which  such 
evidence  may  be  compelled  to  be 
released  by  HUD  or  the  project  owner  or 
HA  under  applicable  law,  and  the  1994 
proposed  rule  removes  the  list  of 
circumstances  in  which  evidence  of 
eligible  status  may  be  released.  (Section 
VI.A.7  of  this  preamble  describes  how 


the  1994  proposed  rule  addresses  this 
issue.) 

With  respect  to  the  privacy  issue. 
HUD  has  determined  that  the  project 
owner,  like  HUD,  should  bear  no 
obligation  to  control  what  an  agency  (to 
which  Ihe  project  owner  or  HUD  was 
required  to  release  evidence  of  eligible 
immigration  status)  does  with  this 
evidence.  Therefore,  the  1994  proposed 
rule  provides  that  neither  HUD  nor  the 
responsible  entity  is  responsible  for  the 
further  use  or  transmission  of  the 
information  released  in  accordance  to 
applicable  law. 

7.  Security  of  INS  Data  Base 

A  number  of  commenters  mentioned 
that  thare  is  a  serious  potential  for 
misuse  of  the  INS  data  base,  particularly 
when  the  data  base  is  being  accessed  by 
private  entities.  They  suggested  that 
HUD  include  "enhanced  protections"  in 
the  rule  to  safeguard  the  confidentiality 
of  infonnation  obtained  from  the  data 
base.  Similarly,  another  commenter 
urged  that  authorized  names  or  approval 
numbers  for  INS  document  verification 
be  provided  to  owners  and  HAs. 

With  regard  to  the  first  comment, 
HUD  points  out  that  the  INS  already  has 
protecdons  built  into  the  SAVE  system 
to  maintain  the  confidentiality  of  system 
information,  particularly  when 
information  is  being  accessed  by  private 
individuals.  In  addition,  HUD  v«ll 
provide  the  INS  with  the  names  and 
approval  numbers  of  project  owners  or 
HA  representatives  who  are  authorized 
to  access  the  SAVE  system.  The  project 
owners  and  HA  representatives  may  use 
information  obtained  from  the  INS  and 
the  applicant  only  in  accordance  with 
the  verification  consent  form. 

D,  Docvments  of  Eligible  Status 

Several  commenters  advocated 
recognition  of  an  immigration  judge's 
decision  granting  a  suspension  of 
deportation  as  evidence  of  lawful 
admission  for  permanent  residence. 
Their  reasoning  was  that  the  Form  I- 
551,  which  ordinarily  evidences  lawful 
admission  for  permanent  residence,  is 
issued  after  the  decision  and  backdated 
to  the  date  of  the  decision  but  may  not 
be  available  when  an  applicant  or  tenant 
needs  to  establish  eligible  immigration 
status. 

The  INS  has  informed  HUD  that  the 
decision  of  an  immigration  judge  to 
suspend  deportation  is  not  final  when 
issued.  The  INS  may  review  such  a 
decision  and  reverse  it.  If  the  INS 
decides  not  to  reverse  the  decision,  or 
is  unable  to  act  within  the  required 
review  period,  a  Form  1-551  is  issued 


and  the  decision  becomes  final. 
Therefore,  while  a  copy  of  the  decision 
itself  is  not  evidence  of  final  INS  action 
conferring  eligible  status,  the  Form  I- 
551  is.  The  1994  proposed  rule  does  not 
include  a  decision  to  suspend 
deportation  in  the  list  of  acceptable 
documentation  of  eligible  immigration 
status,  since  it  is  not  evidence  of  final 
INS  action.  However,  if  an  applicant  or 
tenant  has  only  the  judge's  order 
suspending  deportation  at  the  time  of 
application  or  recertification  of  income, 
he  or  she  can  appeal  to  the  INS  to  obtain 
a  final  determination  of  immigration 
status  and  a  Form  1-551. 

The  Department  of  Agriculture 
contacted  HUD  about  its  inclusion  of 
Form  I-688A  in  the  list  of  documents 
evidencing  eligible  immigration  status. 
Since  the  housing  programs  operated  by 
the  Department  of  Agriculture  are  to 
follow  the  same  strictures  concerning 
eligible  noncitizens  (with  the  exception 
of  farm  workers'  housing)  as  apply  to 
HUD  programs,  the  inquiry  was  whether 
Form  I-688A  is  evidence  of  a  grant  of 
eligible  status  under  HUD  programs,  or 
whether  it  is  merely  evidence  that  an 
individual  has  applied  for  eligible 
status.  After  consulting  with  the  INS, 
HUD  determined  that  it  is  the  latter. 
Therefore,  the  I-688A  has  been  removed 
from  the  list  of  documents  that  evidence 
eligible  immigration  status  in  the  1994 
proposed  rule. 

In  the  1994  proposed  rule,  other 
changes  were  made  to  the  list  of 
immigration  documents  that  appeared 
in  the  1988  proposed  rule.  These 
changes  were  made  in  response  to  a 
1993  letter  from  the  INS,  which 
provided  information  concerning  the 
current  status  of  various  identification 
documents  (i.e.,  current  form  numbers, 
the  annotation  on  cards,  etc.),  and  HUD 
wnll  further  consult  the  INS  on 
applicable  immigration  documents 
before  issuance  of  the  final  rule. 

E.  Verification  of  Eligible  Immiffvtion 
Status 

1.  General 

One  commenter  asked  HUD  to 
specifically  state  in  the  rule  that 
eligibility  determinations  by  HAs  may 
not  be  relied  upon  by  third  persons  as 
evidence  of  citizenship  or  immigration 
status.  HUD  has  not  included  the 
requested  language  in  this  1994 
proposed  rule  because  HUD  has  no 
authority  to  either  require  or  prohibit 
persons  to  rely  on  HA  eligibility 
determinations  as  evidence  of 
citizenship  or  eligible  immigration 
status. 
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2.  Verification  Based  Solely  on  INS 
Documents 

Several  coramenters  objected  to  the 
requirement  in  the  1988  proposed  rule 
that  the  responsible  entity  obtain  from 
the  applicant  or  tenant  either  an  INS 
document  that  contains  a  photograph,  or 
an  additional  document  with  a 
photograph,  to  ensure  the  alien's 
identity.  These  commenters  noted  that 
neither  IRCA  nor  the  1987  Housing  Act 
requires  an  individual  to  submit  a 
photograph  when  the  INS  document 
submitted  does  not  contain  one. 

The  1994  proposed  rule  requires  only 
the  submission  of  the  INS  immigration 
document  in  whatever  form  that 
document  may  be  in  (i.e..  whether  it 
contains  a  photograph  or  does  not 
contain  a  photograph). 

3.  No  Denial  or  Termination  of 
Assistance  Pending  Verification  Process 

Three  commenters  asserted  that  the 
1988  proposed  rule  would  have 
implemented  section  121  of  IRCA 
'"•  •  •  In  a  manner  that  violates  many 
of  section  121  "s  protections  for  the 
public,  and  without  a  well-devt?loped 
plan  with  the  INS  for  processing 
verification  requests  and  for 
reimbursement."  The  commenters 
expressed  concern  that  INS  records  may 
be  unreliable,  verification  could  take 
several  months  and  produce  erroneous 
results,  and  the  consequences  would  be 
that  eligible  persons  would  have 
assistance  denied  or  terminated. 

The  1994  proposed  rule  closely  tracks 
the  statutory  protections  found  in  42 
U.S.C.  1436a  (d)(4)(A)(ii)  and 
(d)(4)(B)(ii).  These  statutory  sections 
require  HUD  to  provide  a  "'reasonable 
opportunity"  to  submit  documents,  and 
to  appeal  to  the  INS.  The  1994  proposed 
rule  requires  that  a  responsible  entity 
not  deny  admission  to  an  o!herv\ise 
eligible  applicant  to  a  covered  program 
solely  on  the  basis  of  i.miTiigration 
status,  when  such  a.ssistance  is 
available,  or  terniinate  assLst^inc  tu  a 
tenant,  during  the  "reasonabU^ 
opportunity"  to  submit  irinii;:;ration 
documents,  or  pending  tho  INS 
verification  process,  cr  the  INS  appeal. 
Llridtir  this  expansive  intRipn'tdtion.  an 
ap[!icaut  or  tenar.t  woukl  not  ht; 
prDiliznd  for  ai;y  d«:lf.y  in  vt.rifying 
e!;<:ible  immigration  status.  iri:sp{>ct!vy 
oi  the  cause  for  tha  delay. 

However,  for  applicants,  tiic 
protoctioDsegiinst  "delay"  in  providing 
asr.i.stancc  only  extend  through  the  INS 
appral  process.  The  statute  does  not 
provide  proleclioa  for  an  applicant 
B;;.iinst  delay  in  providing  assistanco 
during  the  pendency  of  the  infonnal 
hoaring  process.  While  the  statute 


provides  that  during  the  pendency  of 
the  informal  hearing  process,  assistance 
may  not  be  denied  or  terminated  (42 
U.S.C.  1436a(d)(6){D)).  the  statute  drops 
reference  to  "delay." 

Three  commenters  noted  that  tlie 
proposed  rule  failed  to  establish  a 
timetable  for  owners  to  submit 
documents  to  the  INS  for  verification. 
They  contended  that  delays  in  the 
submission  of  Immigration  documents 
to  the  INS  could  jeopardize  a  prrson's 
eligibility  for  assistance  or  continued 
assistance,  and  thereby  violate  tiie 
statutory  mandate  that  assistance  not  be 
delayed,  denied,  or  terminated  as  a 
result  of  the  verification  process.  These 
comm.enters  urged  HUD  to  include  in 
the  rule  a  timetable  for  the  submission 
and  processing  of  documentation. 

The  1994  proposed  rule  adopts  this 
suggestion  although  protections 
provided  b>  42  U.S.C.  1436a  (d)(4)(A)(ii) 
and  (d)(4){B)iu).  as  discussed  above  and 
incorporated  in  the  rule,  readers  the 
issue  largely  moot.  As  discussed  above, 
a  respoiisible  entity  must  adniit  an 
otherwise  eligible  appUcant  to  an 
available  unit  during  the  period 
provided  to  submit  imm.igr.iticn 
documents,  or  pending  the  INS 
verification,  or  INS  appeal  process. 
Thus,  even  if  an  owner  delays  the 
submission  to  the  LNS  of  an  applicant's 
immigration  documents,  the  delay  will 
not  affect  the  applicant's  ability  to 
obtain  assistance  if  the  appUcant  is 
otherwise  eligible,  and  if  assistance  is 
available.  Nevertheless,  the  1994 
proposed  rule  requires  that  a 
responsible  entity  submit  to  the  iNS  no 
later  than  10  days  toliowing  the  date  of 
submission  copies  of  immigration 
documents  that  it  obtains  from 
applicants  and  tenants. 

HUD  has  refrained  from  e^tdhlishmg  a 
specific  time  period  for  prix:»'ssing 
iiumigraticn  dociunents,  btH.di;:sfc  tin-. 
cm  vr.ry  gredly  depending  upon  the 
circumstances.  How.ivtr,  fu.'-  the  .same 
rrasons  discussau  abovp.  tlu  lail.ue  ',n 
c?':i[i^<  h  a  ;!r.^ceh-!;iiii;  dotdline  will  not 
aff'tct  a  p'-rson's  eli-ibi'ity  lor  assi.'.tarjc.e 
or  i;ontiT:i.ed  assistance  if  tLe  persrjn  is 
otherwise  eligible  forsssist-ince. 

4.  Piirpoo-i  of  Secondary  Verinr<ition 

Ono  cumiii'JiiltT  asked  whotli.  r 
Sf>cf'rdH.'7  veritlcxJt.on  would  have  Jo  le 
instituted  whtacverthe  primary 
vvrificatiou  pn^css  is  unable  to  Mmfini) 
e!if  ihlc  imrnigrativjPi  statu:;,  including 
instd.T-cs  vvhi;.-e  d»e  priii:a  y  sy-iem 
verifies  ineligible  stain;. 

Assistance  to  an  applicant  or  tenant 
I'Miy  rifcver  be  domed  or  tenninaled 
sololy  on  tlie  ba.-^s  of  the  pri.'uary 
verification  system  s  delenninatiou  of 
ir.eligibihty.  The  1994  proposed  nile 


provides  that  a  responsible  entity  must 
institute  secondary  verification 
whenever  primary  verification  is  e;ther 
unable  to  confirm  eligible  status,  or 
when  it  verifies  ineligible  immigration 
status.  The  only  instance  in  which 
primar)'  verification  would  be  us»;d 
without  the  benefit  of  secondary 
verification  is  uhen  the  pii.mar>-  systom 
verifies  eligible  immigration  status. 

A  number  of  commenters  a:>serted 
that  the  1988  proposed  rule  imprnperlv 
characterized  the  INS  secondary 
verification  process  as  an  appeal.  They 
cited  the  General  Accounting  Office's 
October  1987  Report  on  SAVE,  in  which 
the  INS  stated  that  "no  denial  of 
benefits  may  be  based  solely  on  p.^imary 
verification."  These  commenters 
contend  that  secondary  verification  is 
not  an  appeal,  but  a  necessar\  step 
because  of  inadequacies  of  the  !\,S 
primary  verification  svstem 

HUD  has  consulted  with  the  i.\S 
concerning  lIlCA's  reference  to  an 
appeals  process,  and  the  INS  agrees 
with  the  commenters  that  secondary 
verification  may  not  substitute  for  the 
appeals  process  under  42  U.S.C. 
1436a(d)(4){A)(i)  Further,  the  INS 
confirmed  that  secondary  verification  is 
a  necessary  step  to  the  denial  or 
tennination  of  assistance  to  an 
individual,  and  that  the  INS  appeals 
process  cannot  be  initiated  until  af»pr 
secondary  verification  establishes  that 
the  itidividual  is  not  an  eligible  alien. 
The  1994  proposed  rule  therefore 
removes  the  reference  to  an  '"appeal" 
that  accompanied  the  '  secondary 
verification"  heading  in  the  applicable 
reizrdatory  sectir  ns. 

5  Appeahng  Secondary  Verification  of 
Liriigiblc  Statu? 

The  1994  proposed  riile  includes  a 
di.srussion  of  the  procedures  for 
initiating  the  LNS  appeal  once  seco..darv 
verification  esiabUshtis  ineligible  status! 
Under  the.'ie  procedures,  the  respcTLSibie 
ptitity  inuft  notif,-  t/.e  appl;cdnt  or 
tenant  of  the  lNl->  dvtenrimjtion  of 
int'ligibihty.  and  of  the  individual  & 
r:p,ht  to  appeal  to  the  LNS  the 
vgrifration  dvcisu)!,,  to  subnut 
ad  iitional  documentation  or  a  v.-ntttii 
evp'.uijlion  in  support  of  the  apptal,  or 
!u  request  an  iiifcniij]  hi,..rir.g.  The 
r'\',ponsibK,  entity  must  submit 
photixop'f'b  of  tl-,ps<f:  documi-nti  to  the 
appnipfiate  L'.'S  aislnct  dire>  tcr, 
tOj;,rt};i:r  with  a  copy  of  LNS  Form  Ci- 
84 ^S  (used  to  proo'ss  the  s(  cond.nry 
vonfirruion  ret)iiesl)  ^n\  a  cover  letter 
id'Piifying  the  pack.Rge  as  an  appeal  of 
the  INS  determination  of  ini'lic.iiiility. 
The  LNS  will  issue  a  decision  on  tiie 
appeal  within  3')  days  from  the  ddte  of 
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its  receipt  of  the  documents.  If  the  INS 
is  unable  to  respond  within  this  time 
period,  it  wiU  notify  the  apphcant  or 
tenant  and  indicate  the  reasons  for  the 
delay.  Pending  the  outcome  of  the  INS 
appeal,  an  otherwise  eligible  applicant 
must  be  provided  with  housing 
assistance,  if  such  assistance  is 
available,  and  assistance  to  a  tenant  may 
not  be  interrupted. 

6.  The  SAVE  System 

A  few  commenters  claimed  that  the 
1988  proposed  rule's  provisions  on  the 
SAVE  verification  procedures  seemed 
prematxire,  since  it  appeared  that  the 
necessary  coordination  with  the  INS 
^ad  not  yet  been  completed.  They  asked 
HUD  to  make  clear  that  a  rule  would  not 
take  effect  until  the  SAVE  process  is 
fully  operational. 

Hud  has  been  working  closely  with 
the  INS  to  implement  the  SAVE  system 
for  its  covered  programs,  and  fully 
expects  to  have  all  of  the  necessary 
coordination  completed  before  the 
effiective  date  of  a  final  rule 
implementing  section  214.  In  addition, 
HUD  plans  a  delayed  efiisctive  date  for 
its  final  rule.  The  delay  will  provide  for 
a  period  that  is  sufficient  for  project 
owners  and  HAs  to  undei^go  training  on 
the  SAVE  system  and  become  proficient 
in  its  use.  As  a  result,  HUD  fully  expects 
all  necessary  coordination  with  the  INS 
on  the  use  of  the  SAVE  system  to  be 
completed  before  the  effective  date  of 
the  final  rule  implementing  section  214. 

Other  commenters  claimed  that  the 
1988  proposed  rule  failed  to  provide  the 
detailed  information  necessary  to 
implement  SAVE  such  as  how  requests 
for  verification  would  be  transmitted  to 
the  INS,  who  would  bear  responsibility 
for  lost  INS  documents,  or  what  line 
item  of  the  "statement  of  profit  or  loss" 
in  HUD  Form  92410  should  include  the 
relevant  administrative  costs. 

The  procedures  for  the  SAVE  system 
are  established  by  the  INS,  and  HUD  is 
required  to  use  these  procedures. 
Therefore,  elaboration  of  the  SAVE 
procedures  is  not  a  matter  to  be 
established  by  HUD  through 
rulemaking  The  INS  has  a  handbook 
governing  the  procedure,  and  HUD  will  • 
develop  supplementary  instructions  that 
will  assist  responsible  entities  in 
following  the  SAVE  procedures.  HUD 
expects  to  issue  detailed  guidance  well 
in  advance  of  the  effective  date  of  a  final 
rule. 

F.  Reasonable  Opportunity  to  Establish 
Eligible  Status — No  Denial  or 
Termination  of  Assistance  during 
Reasonable  Opportunity  Period 

Several  commenters  strongly  objected 
to  HUD'S  interpretation  in  the  1988 


proposed  rule  of  42  U.S.C. 
1436a(d)(4)(A)(ii)  and  (d)(4)(B)(ii). 
These  statutory  sections  state  that  HUD 
must  provide  individuals  with  "a 
reasonable  opportunity"  to  submit 
immigration  documents  for  verification 
with  the  INS,  aiKl  that  pending  this 
period  HUD  may  not  "delay,  deny, 
reduce,  or  terminate  (an)  individual's 
eligibility  for  financial  assistance  on  the 
basis  of  the  individual's  immigration 
status." 

In  the  1988  proposed  rule,  HUD 
maintained  that  so  long  as  the 
responsible  entity  continued  to  process 
an  applicant  for  purposes  of  establishing 
eligibility  for  financial  assistance,  and 
placed  the  applicant's  name  on  a 
waiting  fist  once  efigibility  (aside  fi-om 
eligible  immigration  status]  was 
estabhsbed,  it  was  complying  with  the 
requirements  of  IRCA.  HUD  reasoned 
that  imder  this  procedure  the 
apphcant's  "eligibihty  for  financial 
assistance"  would  not  be  delayed 
pending  the  secondary  verification, 
even  though  assistance  would  not 
actually  be  provided  until  eligible 
immigration  status  was  verified  with  the 
INS. 

The  commenters  argued  that  delaying 
assistance  because  of  immigration 
verification  violates  IRCA's  prohibition 
against  delaying  assistance  during  the 
reasonable  opportunity  to  submit 
immigration  dociunents,  or  pending  the 
INS  verification  or  INS  appeal.  They 
further  claimed  that  the  distinction 
drawn  by  HUD  in  the  preamble  to  the 
1988  proposed  rule  between  delaying 
eligibility  and  delaying  financial 
assistance  violates  IRCA  as  soon  as  an 
apphcant  reaches  the  top  of  the  waiting 
fist.  The  commenters  instead  advocated 
admitting  applicants  based  upon  their 
written  declarations  of  eligibility,  and 
later  evicting  them  if  secondary 
verification  establishes  that  the  tenant  is 
an  ineligible  alien. 

As  discussed  under  section  VII. E.3  of 
this  preamble,  HUD  has  reconsidered  its 
interpretation  of  42  U.S.C. 
1436a(d)(4)(A)(ii)  and  (d)(4)(B)(ii).  The 
1994  proposed  rule  provides  that  an 
otherwise  eligible  applicant  must  be 
admitted  to  a  housing  assistance 
program,  if  such  assistance  is  available, 
during  the  reasonable  opportunity  to 
submit  immigration  documents, 
pending  the  INS  primary  or  secondary 
verification  of  immigration  status,  or 
pending  the  conclusions  of  the  INS 
appeal  process.  Again,  however,  as 
discussed  earher  in  this  preamble,  the 
statute  does  not  provide  identical 
protection  to  an  applicant  during  the 
informal  hearing  process.  Although 
assistance  may  not  be  denied  pending 
the  conclusion  of  the  informal  hearing 


process,  assistance  to  an  applicant  may 
be  delayed. 

With  regard  to  tenants,  the  1994 
proposed  rule  provides  assistance  may 
not  be  terminated  during  the  reasonable 
opportimity  to  submit  immigration 
documents,  pending  the  INS  primary  or 
secondary  verification,  or  pending  the 
conclusion  of  the  INS  appeal  process,  or 
pending  the  conclusion  of  the  informal 
hearing  process. 

G.  Proration  of  Assistance  Permitted 

Several  commenters  disagreed  with 
HUD's  analysis  in  the  preamble  to  the 
1988  proposed  rule  (53  FR  41046-47) 
that  IRCA's  prohibitions  against 
delating,  denying,  reducing  or 
termmating  assistance  pending 
verification  also  preclude  the  proration 
of  assistance  (i.e.,  permitting  a  family 
with  ineligible  family  members  to 
continue  to  receive  assistance,  based 
only  on  the  eligible  members).  The 
commenters  Insisted  that  this  language 
was  Intended  solely  to  protect 
individuals  against  the  loss  of  benefits 
during  INS  verification  of  inunigration 
status,  and  should  not  be  used  by  HUD 
to  prohibit  the  proration  of  assistance. 

As  discussea  earher  in  this  preamble, 
HUD  has  revised  its  position  on  the 
issue  of  proration  of  assistance.  HUD 
agrees  with  the  commenters  that  the 
statutory  language  is  insufficient  to 
support  the  prohibition  of  proration  of 
assistance.  The  1994  proposed  rule 
provides  for  proration  of  assistance  for 
applicants  and  tenants.  Again,  HUD 
specifically  requests  comment  on  the 
issue  of  proration  of  assistance,  on  the 
formulas  for  prorating  assistance  as  set 
forth  in  the  proposed  rule,  and 
welcomes  suggestions  and 
recommendations  on  how  these 
formulas  could  be  imjMxived  or  made 
simpler. 

H.  Changing  Units  or  Housing  Prograins 

One  commenter  asked  HUD  to  revise 
the  provision  in  the  1988  proposed  rule 
that  would  require  a  responsible  entity 
to  verify  a  tenant's  immigration  status  as 
a  condition  of  transferring  from  one  unit 
to  another,  or  from  one  housing 
assistance  program  to  another.  The 
commenter  stated  that  there  may  be 
instances  in  which  the  tenant  family  has 
to  transfer  through  no  fault  of  its  own 
during  the  term  of  the  lease,  and  HAs 
should  have  the  discretion  to  continue 
assistance  under  such  circiunstances  for 
a  minimum  of  one  year. 

HUD  agrees  that  a  tenant  who 
transfers  from  one  imit  to  another 
within  the  same  housing  project  should 
not  be  required  to  verify  eligible 
inunigration  status  since  that  tenant 
would  be  merely  seeking  to  continue  an 
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existing  subsidy,  and  the  1994  proposed 
rule  adopts  this  change.  In  the  case  of 
public  housing,  even  a  transfer  from  one 
project  to  another  would  be 
continuation  of  the  existing  subsidy  and 
therefore  not  involve  an  "admission," 
which  would  require  verification  of 
eligible  immigration  status,  unless  the 
move  was  from  the  jurisdiction  of  one 
HA  to  another  HA. 

With  regard  to  transfers  from  one 
subsidy  program  to  another  or  from  one 
housing  project  to  another,  immigration 
status  is  verified  when  HUD  regulations 
require  that  the  tenant  be  treated  like 
any  other  applicant  attempting  to 
receive  a  new  form  of  housing 
assistance.  HLTD's  position  is  not 
dependent  upon  whether  the  change  is 
voluntary  or  involuntary,  but  rather  if 
the  change  renders  the  tenant  a  new 
applicant  under  HUD's  regulations.  For 
example,  if  a  family  moved  from  one 
section  236  project  to  another,  the  move 
would  be  considered  a  new  admission, 
because  each  project  is  separately 
owned  and  operated  and  the  family 
would  be  required  to  satisfy  admission 
criteria  of  the  rhanageipent  of  the  project 
to  which  it  was  moving.  Therefore,  the 
family  would  be  asked  to  submit 
information  about  citizenship  or  eligible 
immigration  status  along  with  income 
eligibility  information. 

/.  Hearings 

1.  Administrative  Burden 

One  commenter  claimed  that  the 
hearing  requirements  contained  in  the 
1988  proposed  rule  would  place  a 
tremendous  administrative  burden  upon 
HAs.  and  would  result  in  overloading 
its  existing  hearing  officers  with 
potentially  "hundreds  of  ineligible  alien 
determinations."  The  commenter 
maintained  that  this  would  delay 
proceedings  against  truly  undesirable 
residents,  such  as  those  involved  in 
drug  transactions.  Another  commenter 
suggested  that  HAs  should  respond  to 
the  increased  administrative  burden  by 
delaying  the  ineligibility  determination 
hearings  until  more  serious  cases  are 
heard,  or  by  developing  some  other 
priority  system. 

HUD  believes  that  these  commenters 
have  overestimated  the  number  of 
hearings  that  will  be  requested  by 
persons  as  a  result  of  ineligibility 
determinations  under  this  rule.  As 
noted  earher  in  this  preamble.  HUD 
beUeves  that  the  majority  of  applicants 
and  tenants  will  be  citizens  and  assert 
citizenship.  Additionally,  HUD  expects 
that  it  is  unlikely  that  a  noncitizen  who 
has  been  con&rmed  by  the  INS 
verification  system  and  appeals  process 
to  be  ineligible  for  assistance  will  go  to 


the  trouble  of  requesting  a  hearing  to 
contest  the  final  INS  decision. 
Consequently,  HUD  expects  the 
administrative  burden  imposed  upon 
HAs  and  project  owmers  as  a  result  of 
providing  these  hearings  to  be  minimal. 

2.  Expansion  of  Procedural  Protections 
in  Hearing  Process 

One  commenter  questioned  the  legal 
sufficiency  of  the  1988  proposed  rule's 
informal  hearings  on  the  denial  and 
termination  of  assistance. 

HUD  believes  that  the  hearing  process 
provided  under  the  1988  proposed  rule 
was  legally  sufficient,  and  complied 
with  the  requirements  of  the  1987  Act. 
The  1988  proposed  rule  met  the 
minimum  statutory  requirements  for  a 
hearing.  Under  42  U.S.C.  1436a(d)(6), 
HUD  is  required  to  make  available  to  an 
individual  who  has  been  determined  to 
be  an  ineligible  noncitizen  "•   *   •  the 
applicable  fair  hearing  process."  The 
section  lists  the  minimum  statutory 
criteria  needed  to  comport  with  due 
process  requirements,  which  include: 
(1)  Written  notice  of  the  determination 
to  deny  or  terminate  benefits,  and  of  the 
opportunity  for  a  hearing  to  discuss  the 
determination;  (2)  a  hearing  before  an 
impartial  hearing  officer;  and  (3)  written 
notification  by  the  responsible  entity  of 
the  decision  of  the  hearing  officer. 

The  1994  proposed  rule  adds  certain 
other  due  process  components  to  the 
informal  hearing  process.  These 
additional  components  are  those 
provided  by  HAs  and  project  owners  for 
termination  of  tenancy  (e.g..  see  24  CFR 
905.340.  and  24  CFR  966.56).  HUD 
believes  that  the  type  of  hearing 
provided  for  termination  of  tenancy  also 
should  be  available  to  applicants  who 
are  denied  assistance  on  the  basis  of 
ineligible  immigration  status. 

3.  Timeframes  for  Requesting  Hearings 
and  Issuing  Decisions 

Four  commenters  objected  to  the  1988 
proposed  rule's  14-day  period  for 
requesting  a  hearing,  claiming  that  the 
period  is  too  brief  since  it  would  run 
from  the  date  on  the  notice,  and  not 
from  the  date  of  receipt.  They  urged 
HUD  instead  to  grant  a  hearing 
whenever  reasonable  cause  is  shown  for 
a  belated  hearing  request,  or  whenever 
there  is  only  nominal  prejudice  to  the 
responsible  entity.  Another  commenter 
asked  HUD  to  extend  the  period  for 
requesting  a  hearing  from  14  to  30  days 

While  HUD  has  not  entirely  adopted 
either  of  these  suggestions  in  the  1994 
proposed  rule,  the  1994  proposed  rule 
provides  that  a  hearing  must  be 
requested  within  14  days  of  the  date  of 
mailing  the  written  notice  of 
ineligibility  or  the  INS  appeals 


decisions  (estabhshed  by  the  date  of 
postmark)  or  the  date  of  personal 
delivery  of  the  notice  (established  by 
date  of  actual  delivery)  to  the  applicant 
or  tenant.  In  addition,  the  1994 
proposed  rule  requires  the  responsible 
entity  to  grant  an  extension  for 
requesting  a  hearing  upon  good  cause 
shov\'n  by  the  applicant  or  tenant. 

Other  commenters  objected  to  the 
requirement  that  responsible  entities 
must  provide  an  applicant  or  tenant 
with  a  vkTitten  final  decision  regarding 
the  decision  to  deny  or  terminate 
benefits  within  five  days  of  the  informal 
hearing.  They  claimed  that  this  five-day 
limit  does  not  provide  a  responsible 
entity  with  sufficient  t:me  to  investigate 
and  verif)-  additional  d.x:umentation 
that  may  have  been  submuted  by  the 
applicant  or  tenant  at  the  hearing.  HLT) 
agrees  with  these  commenters,  and  the 
1994  proposed  rule  provides  that  the 
responsible  entity  must  provide  its 
UTitten  decision  within  14  days  of  the 
hearing  date. 

4.  Hearing  Officers 

Several  commenters  expressed 
concern  about  the  qualifications  of 
hearing  officers  under  the  1988 
proposed  rule.  The  commenters  cited 
the  United  States  Supreme  Court's 
decisions  in  Schweikerv.  McClure.  456 
U.S.  188  (1982)  and  Matthews  v. 
Eldredge.  424  U.S.  319  (1976)  in  support 
of  their  claims  that  the  requirements  for 
hearing  offices  contained  in  the  1988 
proposed  rule  are  constitutionally 
deficient. 

Specifically,  a  number  of  commenters 
asserted  that  under  the  standards 
established  in  McCIure,  a  project  owner 
who  wants  his  or  her  employee  to 
qualify  as  a  hearing  officer  must  first 
ensiu-e  that  the  employee  has  knowledge 
of  the  SAVE  program,  immigration  law. 
and  relevant  program  information. 

HUD  disagrees  with  this 
interpretation  of  the  McCIure  case.  In 
McCJure.  the  Supreme  Court  focused  on 
the  second  of  the  ihree  factors  cited  in 
Matthews,  which  considers  the  r.sk  of 
an  erroneous  decision  and  the  probable 
value,  if  any.  of  additional  or  substitute 
due  process  safeguards.  The  Court  then 
noted  that  in  that  case  the  Department 
of  Health  and  Human  Ser\'ices  by 
regulation  required  its  carriers  to  select 
as  a  hearing  officer: 

|A]n  attorney  or  other  qualified  individual 
with  the  ability  to  conduct  fomial  hearings 
and  with  a  general  understanding  of  medical 
matters  and  terminology.  The  hearing  officer 
must  have  a  thorough  knowledge  of  the 
Medicare  program  and  the  statutory  authority 
and  regulations  upon  which  it  is  based,  as 
well  as  rulings,  policy  statements,  and 
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general  Instmctiooa  pertiiMnt  to  the 
Medicare  Bureau."  (Id.  at  1188). 

The  Supreme  Court  found  that  because 
the  HHS  regulation  ensured  the 
qualifications  of  hearing  officers,  the 
record  did  not  support  the  appellee's 
claims  that  additional  due  process 
safeguards  would  reduce  the  risk  of 
erroneous  deprivation  of  benefits. 

However,  it  is  inaccurate  to  point  to 
the  HHS  regulatory  standards  on  the 
qualification  of  Medicaid  bearing 
officers  as  establishing  the  minimum 
constitutional  standards  needed  to 
comply  with  due  process.  Moreover, 
contrary  to  the  suggestion  of 
commenters,  it  is  unnecessary  for  HUD 
to  require  under  its  rule  implementing 
section  214  that  hearing  officers  Lave 
substantive  knowledge  of  immigration 
law.  The  INS  has  undisputed  expertise 
in  this  area,  and  under  the  rule  any 
applicant  or  tenant  who  is  faced  with 
the  denial  or  termination  of  benefits 
because  of  ineligible  immigration  status 
is  guaranteed  an  opportunity  to  directly 
appeal  to  the  INS  the  ineligibility 
detennination.  As  a  result,  it  would  be 
duplicative  and  unnecessary  to  require 
hearing  officers  to  have  in-depth 
knowledge  of  immigration  law. 
1      Two  comraenters  contended  that  the 
regulatory  sections  in  the  1988  propospd 
rule  which  permitted  a  hearing  to  be 
held  before  an  officer  or  employee  of  the 
owner  so  long  as  he  or  she  did  not  make 
the  initial  decision  of  ineligibility, 
violates  the  1987  Act's  requirement  of 
ah  impartial  hearing  officer.  Another 
commenter  claimed  that  the  informal 
hearing  established  In  the  1988 
proposed  rule  failed  to  satisfy  statutory 
and  constitutional  requirements,  since 
both  the  initial  decision  and  the 
decision  following  the  hearing  are 
issued  by  the  owner,  and  not  the 
owner's  designated  representative 

HUD  disagrees  with  these  comments, 
Botli  the  1988  and  1994  proposed  rules 
provide  that  an  individual  who  has 
received  a  letter  denying  or  terminating 
assistanf.c  may  request  an  informal 
bearin;;  at  which  he  or  she  can  meet 
with  ariy  person  designated  by  the 
owner  •   *   •  ether  than  a  person  who 
made  cr  approved  the  decision  under 
review,  or  olh'jr  'ban  a  person  who  is  a 
suborciindte  of  Uia  person  who  made  or 
approved  the  decision  under  review. 
HUD  bclibves  ihat  this  language 
comports  wiih  d^9  prv-ess 
r'^quirenients  for  i,T,r3  '.i-dity  and,  as  a 
resuh,  the  provir;ion  rBnains  unchanged 
in  the  1994  propjsed  rule. 

Another  coimncnter  suggested  tJiat 
the  rule  provide  for  heariiag  officers  to 
be  bilingual,  or  to  provide  the  applicant 
or  tenant  with  interpreters  when 
circumstances  require. 


The  1994  proposed  rule  does  not 
require  hearing  officers  to  be  bilingtial. 
With  respect  to  interpreters,  the  1994 
proposed  rule  provides  that  an 
applicant  or  tenant  is  entitled  to  have  an 
interpreter  present  at  the  denial  or 
termination  hearing,  at  his  or  her  own 
expense,  or  at  the  owner's  expense,  as 
may  be  agreed  upon  by  the  parties.  The 
ownor  may  already  have  in  his  employ 
a  person  who  speaks  the  language  of  the 
applicant  or  tenant,  and  is  willing  to 
have  this  person  serve  as  an  interpreter 
Alternatively,  the  applicant  or  tenant 
may  prefer  to  select  their  own 
interpreter. 

5,  Record  of  Hearing 

Two  commenters  claimed  that  it  was 
essential  to  the  fair  hearing  procetJure 
that  the  responsible  entity  maintain  a 
record  of  the  hearing  for  judicial  review. 

The  informfil  hearing  process  does  not 
requirti  that  a  record  be  generated  and 
maintained,  and  HUD  declines  to 
im!X)ce  such  requirement  in  this  nile 
The  1994  proposed  rule  provides  for  the 
respacsible  entity  to  allow  an  audiotape 
of  the  hearing,  but  nn  transcript  is 
reqiiired  to  be  made  that  would  m^itit 
court  standards  and  facilitate  judicial 
review.  In  addition,  and  in  accordanc*? 
with  HUD  practice  in  the  administration 
of  many  of  its  programs,  the  1994 
proposed  rule  requires  that  dorxunents 
used  by  the  responsible  entity  in 
processing  an  application  or  verification 
of  eligibility  of  a  tenant  be  maintained 
for  a  period  of  time. 

/,  Notices 

A  number  of  commenters  requested 
that  the  notice  of  denial  or  termination 
of  assistance  include  a  brief  statement  of 
the  reasons  for  the  denial  or 
termination,  and  an  explanation  of  any 
documents  found  to  be  missing  or 
inadequate.  In  addition,  four 
commentf^.'-s  asked  that  the  rule  be 
revised  to  require  the  responsible  entity 
to  inform  applicants  and  tenants  not 
only  of  the  right  to  obtain  a  hearing;  but 
also  of  the  procedures  for  initiating  the 
hearing  and  the  INS  appeal.  HUD  agrees 
with  both  of  those  suggestions  and  has 
adopted  these  chinges  i.n  the  1994 
proposal  nile. 

Other  commenters  asked  that  all 
noticrs  issued  under  the  rule  to 
applicants  and  tenants  be  required  to  be 
bilingual  or  multilingual,  as  necessary. 
As  discussed  in  section  VI.A.12  of  this 
preamble,  the  1994  pn)posed  rule 
jrapuses  a  duty  on  the  responsible  entity 
to  provide,  where  feasible,  doaiments 
or  notices  in  a  language  that  is 
understood  by  the  applicant  or  tenant  if 
the  applicant  or  tenant  is  not  proficient 
in  English. 


K.  Removal  ofResumpU<m  of  Assistance 
and  Retention  of  Assistance  Provisions 

Four  commenters  claimed  that  HUD's 
position  on  the  resumption  of  assistance 
to  tenants  after  required  evidence  is 
submitted  is  unduly  harsh.  The 
commenters  referred  to  the  preamble  of 
the  1988  proposed  rule,  in  which  HUD 
stated  that  after  financial  assistance  for 
a  tenant  is  terminated,  assistance  would 
not  resiune  unless  all  of  the  required 
evidence  was  submitted  by  the  tenant  So 
the  owner,  "*  •  *  and  resumption  of 
assistance  is  authorized  in  accordance 
with  HUD  requirements."  (HUD 
indicated  in  the  1988  proposed  rule  thai 
these  requirements  would  be  described 
in  greater  detail  in  program  handbooks.^ 
The  commenters  maintained  that 
assistance  should  always  be  restored  to 
an  eligible  family  when  necessary  to 
prevent  homelessness,  or  when  a  dc!?;y 
in  the  submission  of  documentation  is 
caused  by  circumstances  beyond  thn 
control  of  the  tenant. 

C3ne  commenter  stated  that  resimiim; 
assistance  to  a  family  after  assistance 
has  been  terminated  can  be 
programmatically  burdensome,  since 
HA  units  are  t^/pically  fully  leased  and 
there  are  waiting  lists.  This  commenter 
urged  HUD  to  provide  HAs.  in  adi'ance 
of  the  implement.ation  of  the  final  rale, 
with  the  handbook  requirements  on  th^ 
resumption  of  assistance  so  that 
necessary  procedures  can  be  developed 

Another  commenter  objected  to 
HUD's  statement  in  the  preamble  of  the 
rule  that  program  handbooks  would 
contain  the  requirements  governing 
resumption  of  assistance.  The 
commenter  claimed  that  these 
requirements  should  be  published  in  the 
final  rule  and  not  in  a  program 
handbook. 

On  further  consideration  of  this  issue, 
HUD  has  determined  that  once 
assistance  to  a  tenant  has  been 
terminated  for  inehgible  immigration 
status,  the  tenant  should  be  treated  the 
same  as  if  the  assistance  were 
terminated  for  any  other  reason.  No 
special  procedure  needs  to  be  developed 
for  purpostis  of  this  rule. 

Similarly,  the  1988  regulatory 
provision  concerning  "Retention  of 
Financial  Assistance"  has  been 
removed.  This  provision  prohibited  a 
responsible  entity  from  receiving  or 
retaining  financial  assistance  paid  for 
the  benefit  of  a  tenant  admitted  for 
participation  in  a  program  when 
required  evidence  of  eligible  status  has 
not  been  submitted  or  verified  by  the 
INS  in  accordance  with  the  regulations. 
This  prohibition  applies  whether  a 
responsible  entity  admitted  a  person 
who  has  ineligible  immigratian  stattis, 
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or  who  is  ineligible  on  some  other  basis 
(e.g.,  the  person's  income  makes  them 
ineligible  for  assistance). 

L.  Extensions;  Requirement  to  Grant 
Upon  Good  Cause;  and  Grant  or  Denial 
to  be  in  Writing 

Numerous  comments  were  received 
on  the  1988  proposed  rule's  provisions 
on  the  extension  of  time  for  tenants  to 
submit  immigration  documents.  (See 
section  VII. F  of  this  preamble 
concerning  reasonable  opportunity  to 
submit  documents  of  eligible  status  by 
both  applicants  and  tenants.) 

One  commenter  stated  that  while  the 
1988  proposed  rule  permitted  a  tenant 
under  certain  circumstances  to  obtain 
an  extension  of  time  for  the  submission 
of  immigration  documents,  the  1988 
rule  failed  to  consider  the  financial 
burden  this  requirement  imposes  upon 
HAs.  In  order  to  implement  this 
provision,  the  commenter  claimed  that 
housing  authorities  would  have  to 
develop  systems  to  record  extensions, 
and  to  monitor  tenant  compliance,  and 
the  rule  should  provide  reimbursement 
for  these  expenses. 

While  HUD  agrees  that  recording 
tenant  extensions  and  monitoring 
compliance  may  impose  a  certain 
financial  cost  to  responsible  entities. 
HUD  believes  that  this  cost  will  be 
minimal.  Again,  HUD  believes  that  most 
tenants  will  have  eligible  status,  and 
tenants  who  are  eligible  for  assistance 
will  not  need  to  request  an  extension  of 
time  to  submit  immigration  documents, 
but  will  have  the  documents  readily 
available.  As  discussed  under  section 
VII. F  of  this  preamble,  the  1994 
proposed  rule  provides  that  an 
extension  be  granted  to  applicants  and 
tenants  upon  good  cause  shown. 

One  commenter  argued  that  in  the 
1988  proposed  rule  HUD  unfairly 
required  a  responsible  entity  to 
document  in  writing  the  decision  to 
grant  an  extension,  but  failed  to  impose 
a  similar  requirement  on  the  decision  to 
deny  an  extension.  The  commenter 
claimed  that  the  same  standards  that 
apply  to  the  decision  to  grant  an 
extension  should  also  apply  to  the 
denial  of  an  extension. 

The  1994  proposed  rule  provides  for 
the  granting  or  denial  of  an  extension  to 
be  in  writing,  and  if  the  extension  is 
denied,  to  state  the  reasons  for  the 
denial, 

M.  Presen-ation  of  Mixed  Families  and 
Other  Families 

1.  Proration  of  Assistance 

The  preser\ation  of  families  provision 
in  the  1994  proposed  rule  includes 
proration  of  assistance,  as  discussed 


earlier  in  this  preamble.  Proration  of 
assistance  is  available  to  a  mixed  family 
(a  family  with  members  with  eligible 
citizenship/immigration  status,  and 
those  without  ehgible  immigration 
status),  other  than  a  family  receiving 
continued  assistance  or  other  than  a 
family  for  which  termination  of 
assistance  is  temporarily  deferred. 

2.  Continued  Assistance  and  Deferral  of 
Termination  of  Assistance — Generally 

Section  1436a(c)(l)  (42  U.S.C. 
1436a(c)(l))  provides  that  if  assistance  is 
to  be  terminated  to  a  family  that  was 
receiving  assistance  when  the  1987  Act 
was  enacted,  after  a  final  finding  of 
inehgibility,  special  relief  may  be 
provided  under  certain  circumstances: 

[Tihe  public  housing  agency  or  other  local 
governmental  entity  involved  (in  the  case  of 
public  housing  or  assistance  under  section  8 
of  the  United  States  Housing  Act  of  1937)  or 
the  Secretary  of  Housing  and  Urban 
Development  (in  the  case  of  any  other 
financial  assistance)  may.  in  its  discretion, 
take  one  of  the  following  actions: 

[A]  Permit  the  continued  provision  of 
financial  assistance,  if  necessary  to  avoid  the 
division  of  a  family  in  which  the  head  of 
household  or  spouse  is  a  citizen  of  the 
United  States,  a  national  of  the  United  States, 
or  an  alien  resident  of  the  United  States 
described  in  (section  1436a(a)(l)-{6)].  For 
purposes  of  this  paragraph,  the  term  ■family" 
means  a  head  of  household,  any  spouse,  any 
parents  of  the  head  of  household,  any  parents 
of  ■the  spouse,  and  any  children  of  the  head 
of  household  or  spouse, 

(B)  Defer  the  termination  of  financial 
assistance,  if  necessary  to  permit  the  orderly 
transition  of  the  individual  and  any  family 
members  involved  to  other  affordable 
housing.  Any  deferral  under  this 
subparagraph  shall  be  for  a  6-month  period 
and  may  be  renewed  by  the  public  housing 
agency  or  other  entity  involved  for  an 
aggregate  period  of  3  years.  At  the  beginning 
of  each  deferral  jJeriod.  the  public  housing 
agency  or  other  entity  involved  shall  inform 
the  individual  and  the  fiamily  members  of 
their  ineligibility  for  financial  assistance  and 
offer  them  other  assistance  in  finding  other 
affordable  housing 

With  respect  to  continued  assistance, 
these  provisions  require  a  project  owner 
(including  a  mortgagee)  to  consider 
permitting  a  family  to  continue  to 
receive  assistance  in  either  of  two 
situations.  If  the  head  of  household  or 
spouse  is  a  citizen  or  national,  or  has 
eligible  immigration  status,  and 
continued  assistance  is  necessary  to 
avoid  division  of  the  family,  the 
assistance  is  to  be  continued 
indefinitely, 

Deferral  of  termination  of  assistance  is 
available  to  a  mixed  family  that 
qualifies  for  prorated  assistance  (and 
does  not  qualif\'  for  continued 
assistance)  but  decides  not  to  accept 


prorated  assistance,  and  the  responsible 
entity  allows  the  family  time  to  find 
other  suitable  housing.  If  granted,  the 
deferral  period  shall  be  for  an  initial 
period  of  six  months.  The  deferral  may 
be  renewed  for  additional  periods  so 
long  as  the  total  period  does  not  exceed 
three  years. 

3.  Eligibility  for  These  Forms  of  Relief 

Although  the  language  of  the  statute 
would  only  have  afforded  relief  to 
families  receiving  assistance  on 
February  5,  1988.  the  1994  proposed 
rule  provides,  as  did  the  1988  proposed 
rule,  that  such  reUef  will  be  afforded  to 
families  receiving  assistance  at  the  time 
the  restrictions  on  immigration  status 
are  imposed.  Since  the  restrictions  are 
not  imposed  until  the  effective  date  of 
the  final  rule,  the  1994  proposed  rule 
uses  the  effective  date  of  the  final  rule 
as  the  critical  date  for  eligibihty  for 
these  forms  of  special  relief. 

4,  Decision  to  Provide  Continued 
Assistance 

a.  Project  owner  discretion.  Several 
commenters  objected  to  the  discretion 
given  project  owners  under  the  1988 
proposed  rule  to  determine  whether  a 
family  containing  at  least  one  ineligible 
person  could  continue  to  receive 
assistance.  They  stated  that  the  statute 
authorizes  HUD  to  exercise  this 
discretion,  not  a  private  owner.  The 
commenters  expressed  concern  that 
private  owners  would  abuse  this 
discretion,  resulting  in  increased 
evictions,  divisions  of  families,  and 
homelessness. 

The  1994  proposed  rule  provides  that 
if  the  qualifying  conditions  are  found  to 
exist,  the  project  owner  must  provide 
continued  assistance  to  a  family. 

A  few  commenters  objected  to  the 
provision  of  the  1988  proposed  rule  that 
permitted  project  ov%'ners  to  deny 
special  relief  to  a  tenant  who  is 
receiving  "only  minimal  financial 
assistance"  if  the  project  owner 
determines  that  the  tenant  could  afford 
to  continue  occupancy  without 
assistance.  The  corrimenters  stated  that 
this  provision  is  not  authorized  by  the 
statute,  and  that  decisions  about 
minin^.a!  assistance  and  affordability  are 
subjective  and  must  be  made  by  the 
tenant  rather  than  the  project  owner. 
The  1994  proposed  rule  does  hot 
contain  this  provision, 

b.  HA  DiSLTPhcn.  Sinr.ilar  to  the 
concern  express«»d  about  the  likelihood 
uf  a  project  owner  not  granting 
continued  assistance  when  the 
quahf\-ing  conditions  are  sat^sf^d.  was 
the  concern  expressed  by  t};rce 
commenters  that  the  1983  proposed  rule 
authorized  HAs  to  not  even  consider 
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whether  to  provide  continued  assistance 
to  tenants  in  occupancy.  These 
commenters  stated  that  implicit  in  the 
statutory  authority  given  to  HAs  to  grant 
this  type  of  relief  to  famihes  is  the  duty 
to  consider  it. 

Unlike  the  statutory  language  with 
respect  to  programs  administered  by 
project  owners,  which  gives  the 
discretion  to  provide  special  relief  to 
HUD,  the  language  applicable  to  HAs 
grants  the  discretion  directly  to  the  HAs. 
The  1994  proposed  rule  requires  HAs  to 
estabhsh  a  policy  and  the  criteria  to  be 
followed  in  determining  whether  to 
grant  a  family  this  type  of  assistance. 
The  nilti  notes  that  the  statute 
estabUsces  certain  criteria  applicable  to 
continued  as6istance  and  this  criteria 
must  be  included  in  the  HA's  policy 
guidance. 

c.  Persons  Eligible  for  Continued 
Assistance.  A  numbOT  of  commenters 
took  issue  with  the  limit  on  the  type  of 
family  to  whom  continued  assistance  is 
made  available.  The  statute,  however, 
prescribes  the  delSnition  of  the  "family 
group"  that  is  to  be  preserved:  Head  of 
household,  any  spouse,  any  parents  of 
the  head  of  housebold,  any  parents  of 
the  spouse,  and  any  diildren  of  the  head 
of  household  or  spousa  The  list  has 
been  carefully  drawn  to  inchide  not 
only  common  children  of  the  head  of 
housebold  and  spouse  but  also  any 
other  diildren  either  of  them  may  have. 
Other  relatives  not  havixtg  the 
prescribed  relationship  to  the  head  of 
household  or  spouse  (such  as  an  aimt  or 
uncle)  who  may  have  been  living  in  the 
household  and  who  have  eligible  status 
may  be  }ust  as  integral  members  of  the 
family,  but  the  Congress  has  not 
included  them  in  the  Ust  of  persons  to 
be  protected. 

5.  Deferral  of  Termination  of  Assistance 

a.  Discretion  to  Provide  this  Type  of 
Relief  The  statute  permiu  HUD  (in  the 
case  of  project  owners)  or  the  HA  to 
defer  termination  of  assistance  in 
certain  circumstances.  For  pro)ect 
owners,  the  1994  proposed  rule  requires 
project  owners  to  grant  this  type  of  relief 
if  a  family  meets  the  qualifying 
conditions.  For  HAs,  the  1994  proposed 
rule  permits  HAs  to  determine  whether 
this  type  of  reUef  will  be  provided,  but 
requires  the  HA,  in  establishing  its 
standards,  to  be  guided  by  the  standards 
set  forth  In  the  rule  implementing 
Section  214. 

b.  Length  of  the  Deferral  Period.  The 
Statute  also  requires  that  the  length  of 
time  of  any  deferral  must  be  six  months. 
The  statute  provldiae  that  deferrals  may 
be  renewed  to  UAal  as  kng  as  36 
months.  Commenters  obJKted  to  the 
198B  proposed  rule's  provisions  that 


merely  restated  these  periods.  One 
commenter  stated  that  36  months 
exceeded  a  reasonable  period,  arguing 
In  favor  of  a  six  month  limit,  and  that 
a  long  deferral  period  unfairly  diverts 
Federal  housing  assistance  from  eligible 
applicants.  The  other  objector  stated 
that  aa  HA  should  have  the  discretion 
to  renew  deferrals  for  12-month  periods, 
to  coincide  with  the  annual 
recertification  date. 

The  1994  proposed  rule,  similar  to  the 
1988  proposed  rule,  provides,  consistent 
with  Section  214,  for  the  possibility  of 
allowlDg  subsequent  deferrals  and  that 
these  deferral  periods  may  aggregate  to 
as  long  a  time  as  36  months.  Each 
deferral  is  to  be  based  on  an 
examination  of  the  ability  of  the  family 
to  find  alternative  housing.  Since  some 
housing  markets  are  very  tight,  HUD 
believes  that  owners  shouldhave  the 
flexibility  permitted  by  the  statute  to 
allow  families  already  occupying 
assisted  housing  to  remain  until  they  are 
able  to  locate  other  suitable  housing. 

Two  commenters  raised  the  issue  of 
whether  deferral  of  termination  of 
assistance  would  be  available  to  persons 
with  ineligible  immigration  status.  The 
commenters  appeared  to  believe  that  to 
obtain  such  relief,  the  "family"  must 
have  children. 

Temporary  deferral  of  termination  of 
assistance  is  not  limited  to  families  with 
children.  An  ineligible  individual 
residing  in  FederaSy  assisted  housing 
could  qualify  for  a  deferral  of 
termination  of  assistance  if  the 
individual  could  demonstrate  that 
reasonable  attempts  to  locate  other 
suitable  housing  were  unsuccessful. 
Recognizing  that  barrier-free  housing 
suitable  for  mobility-impaired 
individuab  is  not  readily  available  in 
the  private  market,  it  is  likely  that  such 
an  individual  could  make  the  necessary 
showing.  (More  permanent  reUef,  in  the 
form  of  omtinuation  of  assistance, 
might  also  be  possible  for  a  disabled 
person  who  is  a  member  of  a  multi- 
person  family  that  meets  the  special 
family  definition,  e.g.,  a  family 
consisting  of  a  disabled  undocumented 
alien  and  a  citizen  spouse.) 

The  1988  propo«ed  rule  provided 
that,  with  respect  to  a  tenant  whose 
termination  of  assistance  has  been 
deferred  once,  an  owner  must  make  a 
determination  of  the  availability  of 
affordable  housing  and  a  decision  about 
whether  to  extend  the  deferral  of 
termination  of  assistance  in  sufficient 
time  that  the  tenant  can  be  notified  at 
least  60  days  before  the  expiration  of  the 
deferral  period  of  whether  termination 
will  be  deferred  again. 

A  few  commenters  stated  that  this 
notice:  (1)  Must  be  given  in  writing  at 


least  60  days  before  the  expiration  of  the 
deferral  period;  (2)  must  be  given  in 
accordance  with  formal  notice 
procedures  (stating  the  reasons  for  any 
decision  not  to  extend  the  deferral 
period,  which  must  be  based  on  relevant 
factors);  and  (3)  must  include  an  offer  of 
a  hearing. 

HUD  agrees  that  adequate  notice  must 
be  given  before  the  expiration  of  the 
deferral  in  all  cases,  and  the  1994 
proposed  rule  adopts  this  suggestion. 

6.  Availability  of  Alternative  Housing 
Under  the  deferral  of  termination  of 
assistance  provisions,  what  is  important 
to  an  ineligible  tenant  is  the  type  of 
evidence  necessary  to  demonstrate  that 
"reasonable  e^orts"  have  been  made  to 
find  "affordable  housiitg"  of 
"appropriate  size".  Several  commenters 
wanted  HUD  to  provide  specific 
guidelines  for  these  terms  to  assure  that 
decisions  are  not  arbitrary.  Commenter 
suggestions  with  respect  to  "affordable 
housing"  were  that  this  term  must  refer 
to  housing  for  which  the  rent  does  not 
exceed  that  amount  that  would  be  paid 
in  accordance  with  section  3(a)  of  the 
1937  Act  for  a  unit  in  Hio  public 
housing  program,  and  housing  that  is 
required  to  meet  HUD's  Section  8 
Housing  Quality  Standards.  Another 
commenter  suggested  that  this  term 
should  refer  to  housing  loceted  in  the 
same  community  as  that  in  wtkib.  the 
tenant  is  currently  residing,  and  that 
"appropriate  size"  be  establisbed  with 
reference  to  HUD  housing  programs. 

If  "affordable  housing^and 
"appropriate  size"  of  unit  were  defined 
as  suggested  by  the  commentera.  It  is 
Ukely  that  the  only  bousing  that  would 
satisfy  the  test  would  be  HUD-«ssisted 
housing.  In  many  markets,  housing 
assisted  by  HUD  under  the  1937  Act  is 
the  only  resource  available  to  poor 
families  that  meets  thoee  specifications, 
and,  therefore,  the  test  of  the  availability 
of  other  affordable  housing  would  have 
little  meaning.  Consequently,  HUD 
declines  to  define  the  "afforded>Ie 
housing"  alternative  in  the  terms 
suggested. 

However,  HUD  agrees  that  some 
guidance  on  the  subject  is  needed,  and 
the  1994  proposed  rule  provides 
guidance.  The  rule  provides  that  other 
affordable  housing  refers  to  bousing  that 
is  not  substandard,  tliat  is  of  appropriate 
size  for  the  family  and  that  can  be 
rented  for  an  amount  not  exceeding  the 
amount  that  the  family  pay%  Car  rent, 
including  utilities,  plus  25  percent 

N.  Protection  From  Uability 

One  commenter  noted  that  ahhoi^ 
the  1988  proposed  rule  protected  from 
Uability  both  project  ownen  and 
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mortgagees  who  comply  with  the  rule's 
verification  requirements,  only 
mortgagees  are  affirmatively  sanctioned 
under  the  rule  for  noncompliance  with 
the  verification  procedures.  (See 
§  235.13(g)  of  1988  proposed  rule,  and 
§  235.13(d)  of  1994  proposed  rule.)  The 
commenter  asked  HUD  to  extend  similar 
sanctions  under  part  200  to  all  project 
owners. 

HUD  has  reviewed  "invalid 
certification"  language  applicable  to 
mortgagees,  and  notes  that  under  that 
provision,  a  mortgagee  in  the  section 
235  program  who  falsely  certifies  to 
HUD  that  it  has  verified  a  mortgagor's 
citizenship  or  immigration  documents, 
must  repay  to  HUD  the  full  amount  of 
assistance  payments  made  on  behalf  of 
the  mortgagor.  The  provision  also 
prohibits  any  additional  assistance 
payments  from  being  made  on  the 
mortgagor's  behalf. 

One  commenter  stated  that  while  the 
1988  proposed  rule  provides  HAs  with 
flexibility  in  implementation,  it  also 
increases  their  potential  liability,  and 
asked  that  the  rule  be  revised  to  reduce 
this  exposure.  Another  commenter 
asked  that  HAs  be  indemnified  for  any 
wrongful  deteniiinations  of  eligibility. 

HtJD  has  not  adopted  either  of  these 
suggestions,  since  responsible  entities 
that  follow  the  statutory  verification  and 
due  process  requirements  are  protected 
from  liability  under  both  the  1987  Act 
and  IRCA.  Under  section  1436a(e) 
(added  by  IRCA),  HUD  is  prohibited 
from  taking: 

•  *  *  any  compliance,  disallowance, 
penalty,  or  other  regulatory  action  against  an 
entity  with  respect  to  any  error  in  the  entity's 
determination  to  make  an  individual  eligible 
for  financial  assistance  based  on  citizenship 
or  immigration  status  *  *  *  (if  such 
eligibility  is  based  upon  the  responsible 
entity's  complying  with  the  verification  and 
other  procedural  due  process  requirements 
mandated  under  IRCA.) 

And,  section  1436a(f)(l).  added  by  the 
1987  Act,  provides  that: 

Notwithstanding  any  other  provision  of 
law,  no  agency  or  official  of  a  State  or  local 
government  shall  have  any  liability  for  the 
design  or  implementation  of  the  Federal 
verification  system  *  *  *  if  the 
implementation  by  the  State  or  local  agency 
or  official  is  in  accordance  with  Federal  rules 
and  regulations. 

Because  a  responsible  entity  that 
follows  the  verification  and  due  process 
requirements  established  in  the  final 
rule  is  statutorily  protected  from 
liability,  HUD  has  not  revised  the 
requirements  in  the  1994  proposed  rule 
to  include  any  additional  protections. 


0.  Reexamination  of  Income 

Two  commenters  argued  that  the 
requirement  for  annual  verification  of 
the  inunigration  status  of  any  tenant 
family  containing  one  or  more  non- 
citizen  members  is  an  unnecessary 
burden  for  project  owners,  HAs,  and 
tenants.  The  commenters  that 
immigration  status  rarely  changes,  and 
that  any  additional  burden  encountered 
because  of  an  applicant's  lack  of 
citizenship  might  resuh  in 
discrimination  by  project  owners 
against  all  noncitizens. 

HUD  agrees  that  the  burden  of 
requiring  an  annual  recertification  and 
verification  of  immigration  status  of  all 
noncitizen  members  of  tenant  families 
outweighs  any  benefit  to  be  obtained, 
and  the  1994  proposed  rule  revises  the 
reexamination  provisions  to  restrict  the 
requirement  for  submission  of  a 
declaration  (and  documentation  and 
verification  of  immigration  status, 
where  an  alien  is  involved)  to  new 
individuals  joining  the  household — 
other  than  by  birth  to  one  of  the 
occupants. 

P.  Miscellaneous 

1.  Cost 

Several  of  the  commenters  on  the 
1988  proposed  rule  complained  that  the 
requirement  that  the  immigration  status 
of  all  applicants  be  documented  and 
verified  under  these  procedures  which 
include  the  offer  of  hearings  at  several 
points  would  be  expensive  and  time- 
consuming.  One  commenter  estimated 
that  it  would  need  to  hire  56  additional 
housing  assistants,  at  a  cost  of  $2 
million,  as  well  as  conduct  training  of 
its  employees,  at  a  cost  of  $250,000,  and 
spend  $800,000  on  notifying  applicants 
of  the  requirements.  Several  HA 
commenters  suggested  that  HUD 
reimburse  them  for  additional  staff  time. 
Another  commenter  speculated  that 
some  landlords  would  withdraw  from 
participation  in  HUD  programs  rather 
than  put  up  with  the  extra  burdens  and 
costs  of  the  new  requirement. 

HUD  is  aware  that  the  verification 
procedure  prescribed  by  IRCA  is  not 
without  cost.  The  Federal  government 
v.'ill  incur  the  cost  of  the  computerized 
verification  system  (SAVE)  operated  by 
the  INS.  The  cost  of  operating  that 
system  will  not  be  billed  to  the  HA  or 
project  owner  accessing  the  system  but 
to  HUD,  for  each  inquiry  made  to  the 
system.  For  HAs  and  project  owners  in 
most  areas  of  the  country,  the  cost  of  the 
verification  system  will  not  be 
substantial,  because  most  applicants 
and  tenants  will  certify  that  they  are 
citizens.  For  HAs  and  project  owners 
located  in  the  parts  of  the  country  where 


the  concentration  of  noncitizen 
residents  is  greatest,  there  will  be 
greater  impact.  However,  the  additional 
cost  will  be  only  a  small,  incremental 
change  in  the  overall  cost  of  processing 
applications  and  reexaminations. 

One  small  HA  advocated  that  HUD  at 
least  provide  grants  to  small  HAs  who 
must  computerize  to  accomplish  the 
required  verification.  HUD  sees  no 
reason  that  any  HA  would  need  to 
computerize  in  order  to  implement 
these  requirements.  All  that  is  necessary 
to  access  the  SAVE  system  is  a  touch- 
tone  telephone. 

2.  Implementation  Timing 

HAs  indicated  that  the  rule  should 
not  be  implemented  imtil  the  INS 
verification  program  is  fully  operational 
and  readily  available  for  their  use.  As 
stated  earlier  in  this  preamble,  HUD  is 
in  full  agreement  with  that  desire.  The 
SAVE  system  is  operational.  Fimds  have 
been  budgeted  for  billing  the  cost  of 
SAVE  access  for  HUD  programs  to  HUD. 
After  the  publication  of  the  final  rule, 
arrangements  will  be  made  to  issue 
identifying  codes  to  the  many 
administrators  of  HUD-assisted  housing. 

3.  Other  Changes 

A  number  of  the  sections  in  the  1994 
proposed  rule  have  been  revised  and 
restructured  for  ease  of  understanding 
and  clarity  of  complex  provisions. 

In  the  1994  proposed  rule,  HUD  has 
changed  the  minimum  retention  period 
for  documents  from  3  years  to  5  years. 
This  makes  the  retention  period 
coincide  with  the  statute  of  limitations 
for  criminal  prosecution  and  the 
ongoing  needs  for  computer  matching  to 
verify  tenant  income.  The  five-year 
retention  requirement  does  not  impose 
a  burden  on  HAs  and  private  project 
owners,  because  HAs  and  project 
owmers  currently  retain  the  records 
concerning  the  initial  certification, 
regular  recertification  and  interim 
recertification  for  at  least  five  years. 

VIII.  Other  Matters 

Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866  as  a 
significant  regulatory  action.  Any 
changes  made  in  this  proposed  rule  as 
a  result  of  that  review  are  clearly 
identified  in  the  docket  file  for  this 
proposed  rule,  which  is  available  for 
public  inspection  in  the  Office  of  HUD's 
Rules  Docket  Clerk.  Room  10276,  451 
Seventh  Street,  SW  .  Washington.  DC 
20410-0500. 
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Envimnmentttl  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  aocordanoe  with  HUD 
regulations  in  24  CFR  pert  50  that 
implement  aectioo  102(2XC)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4332).  The  Finding  is 
availd>le  for  public  inspection  between 
7:30  aju.  and  5:30  pjn.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk  at  the 
above  address. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication,  and  by  approving  it, 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
HUD  believes  that  the  rule,  when 
implemented,  will  have  only  a  minimal 
impact  on  small  housing  project  owners, 
small  mcvtgagees  and  small  housing 
agencies,  since  the  procedures  specified 
to  implement  the  rmtrictions  are  to 
require  owners  and  HAs  to  use  an  easily 
accessible  (by  telephone)  automated 
system  for  verifying  immigration  status. 
HUD  has  arranged  for  the  cost  of  the 
automated  verification  system, 
established  by  the  Immigration  and 
Naturalization  Service,  to  be  billed 
directly  to  HUD.  The  only  other 
significant  element  of  cost  or  delay  in 
administration  of  HUD  programs  that 
may  be  encountered  by  small  entities  as 
a  rmult  of  this  rule  is  the  requirement 
for  a  fair  hearing,  on  request,  for  any 
appUcant  or  tenant  found  to  be 
ineligible.  This  procedure  is  specifically 
required  by  42  U.S.C  1436a.  However, 
HUD  does  not  believe  that  the  cost  or 


delay  will  be  significant  because  HUD 
anticipates  that  small  housing  agencies, 
pro)ect  owners  and  mortgagees  will  find 
that  the  majority  of  applicants  or  tenants 
are  eUgible  to  receive  HUD  assistance, 
and  therefore  fair  hearings  to  determine 
eligibiUty  on  the  basis  of  immigration 
status  will  be  minimal. 

Therefore,  HUD  concludes  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  that  to  the 
extent  possible,  HUD  has  minimized  the 
ecoaomic  impact  on  all  entities, 
consistent  with  the  Secretary's 
responsibilities  under  section  1436a. 

Executive  Order  on  Federalism 

The  General  Counsel,  as  the 
Designated  OfBcial  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
govamment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  proposed 
rule  addresses  immigration,  a  topic 
exclusively  the  province  of  the  Federal 
government,  and  the  effect  is  the  direct 
result  of  the  statute  that  imposes  the 
restriction  against  assistance  to 
noncitizens,  rather  than  a  result  of 
HUD's  exercise  of  discretion  in 
promulgating  a  rule  to  implement  the 
statute. 

Executive  Order  on  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  provisions  of  this 


proposed  rule,  while  aSacting  the 
composition  and  weimwing  of  families, 
are  strictly  the  result  of  the  statute  that 
imposes  the  restriction.  The  only 
families  upon  whom  the  statute  and  the 
rule  have  an  iinpact  are  those  containing 
individuals  with  ineligible  immigration 
status  who  are  not  receiving  the  benefit 
of  assisted  housing,  or  whose  continued 
receipt  of  assisted  housing  is  not 
necessary  in  order  to  avoid  the  division 
of  the  family.  However,  even  for 
families  that  contain  members  with 
ineligible  status,  the  rule  strives  to 
maintain  the  unity  of  the  family  under 
the  regulatory  provisions  concerning 
special  assistance  to  mixed  families. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  number  1525  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1994 
(59  FR  20424,  20433),  under  Executive 
Order  12866  and  the  Regulatory 
Flexibihty  Act. 

Public  Reporting  Rurden 

The  information  collectian 
requirements  contained  in  §§  200.183, 
200.185,  200.186,  200.187,  235.13, 
812.6,  812.8,  812.9,  812.10,  905.310, 
912.6,  912.8,  912.9,  and  912.10  of  this 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501-3520)  and 
have  been  assigned  OMB  control 
numbers  2502-0356  and  2577-0093.  In 
accordance  with  OMB  regulations 
codified  at  5  CFR  1320.13  and  1320.15, 
the  following  chart  is  provided  to 
describe  the  collection  of  information 
requirements. 


TASUUnON  OF  ANNUAL  REPORTING  BURDEN;  PROPOSED  RULE— RESTRICTION  ON  ASSISTANCE  TO  NONCmZENS 


Descnption  ot  tnfonnation 
coUection 


Notification  to  tenants  and  appli- 
cants in  Public  &  Indian  Housing. 

Denials,  terminations,  extensions 
defenais. 

Notification  and  verificatfon.  dental, 
terminalion  In  sections. 

Notification  and  venfication,  denial, 
termination  in  FHA  suljsidlzed. 

Extensions  

Recordkeeping— PubBc  and  Indan 
Housing. 

RecordkMplng  In  section  8  _ 

Recordkeeping  In  FHA  subsidized 

Total  annual  burden  .„ „... 


Section  of  24  CFR 
affected 


905.310(g),  912.8  .... 

905.310(m)(4).  <rj. 

912.9,912.10. 
812.6,812.9,  8li10 

200.183,200.186. 
200.187.  235.13. 
812.6(h),  200.183(h) 
905.310(q).  912.9(h) 


812.9(h) „... 

200.186(h).  235.13 


No.  of  re- 
spondents 


3.300 

3,300 

2,470,777 

412.315 

144,155 
3.300 

2.470.777 
412.315 


No.  Of 

re- 
sponses 
per  re- 
sporxi- 
ents 


700 
19 


76 


Total  annual 
resporoes 


2,310,000 

62.700 

2,470,777 

412315 

144,155 
2,511,300 

2.470,777 
412.315 


Hours  per  respor^se 


.01  

.10  (6  minutes) 

.05  (3  minutes) 

.05  _. 

.16  

.01  

.05  

.05  


Total  hours 


23.100 

6,270 

123,539 

20316 

23,066  (to  nUa) 
25,113 

125,539 
20,616 


405,458 
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List  of  Subjects 

24  C.FR  Pat  200 

Administrative  practice  and 
procedure.  Claims.  Equal  employment 
opportunity-.  Fair  housing.  Housing 
standards.  Incorporation  by  reference. 
Lead  poisoning.  Loan  programs — 
housing  andconimunity  dsveiopment, 
Minimiun  property  standards,  Mortgaqt- 
insurance.  Organization  end  hmctions 
(Government  agencies).  I'pnaities, 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensatirin.  \Y.>o»-s 

2ACFR  Part  215 

Grant  Programs — housing  end 
community  development.  Rent 
subsidies.  Reporting  and  n^ordkeepm^ 
requirements. 

24  CFR  Part  235 

Condomimuuns,  Cooperatives,  Grant 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  247 

Grant  programs — housing  and 
community  development.'^  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Rent  subsidies. 

24  CFR  Part  B12 

Low  and  moderate  income  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  B50 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Pari  B80 

Grant  programs — ^housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24CFRPart881 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Homeless. 


-J 


Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirtmenis. 

24  CFR  Part  683 

Grant  programs — hvjusing  and 
toram\:r.ity  development,  R?nt 
subsidies,  Repo;rting  !\t\A  recanik»*ping 
requirements. 

24  CFR  Part  Sa  4 

Grant  programs— hnusiTic  and 
community  tleveiopment.  Rent 
subsidies.  Reporting  and  recordkeeping 

req!i;renients.  Rural  areas. 

24  CFR  Part  866 

Gra.".t  prograriis — liousing  and 
coui.munity  developn-.ent.  Lead 
pcisonmg.  Rent  subsidies.  Repricing 
and  recordkeeping  requiremenis. 

24  CFR  Part  887^ 

Grant  programs — housing  and 
community  deveiopment.  Rent 
subsidies.  Reporting  and  recordkeeping 

requirements. 

24  CFR  Part  flOP 

Grant  programs — housing  and 
commonity  development.  Rent 
subsidies. 

24  CFR  Part  904 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  communjty 
development.  Public  housing. 

24  CFR  Part  905 

Aged.  Energy  conser\ation.  Grant 
programs — housing  and  community 
development,  Gremt  programs — Indians, 
Homeo\\-nership.  Indians,  Individuals 
with  disabilities.  Lead  poisoning.  Loan 
programs — housing  and  community 
development.  Loan  programs — Indians. 
Low  and  moderate  income  housing. 
Public  housing.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  912 

Grant  programs — housing  and 
community  Uf-velopment,  Public 
housing,  Rep.rrting  and  recordkeeping 
requirements- 

24  CFR  Part  960 

Aged,  Grant  programs — housing  and 
community  development,  Individuals 
with  disabilities.  Public  housing. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations,  parts  200.  215,  235, 
236. 247, 812,  859,  880, 861,  882.  883, 
884.  886. 887.  900,  904,  905. 912  and 
960  would  be  amended  as  follows: 

PART  20a-mTROOUCTK)N 

1.  The  authority  citation  for  part  200 
would  be  revised  to  read  as  follows: 


.■\uthority:  12  U.S.C  170t-7i5z-18;  42 
l-  S.C  t4T»>aand  SS-^Sld). 

2.  A  new  subpart  G,  consisting  of 
t:§  200.180  through  200  192.  would  Iv 
added  (o  read  as  folijws. 

Subpart  G— A«st/lctions  on  Assistance  to 
Noncitizens 

Se< 

200.180     .Applicability 

200. 180a     R'.-quiremer.ts  (X)nrprr.ir.ii 

dorruniPRts. 
2iX)  181     Off;-iif:ons 
200.182     Ce.nera!  pr.visio'is 
200  183     Stjbraissior.  ofeviafncerf 

c  it!£(!.isKip  or  eiigibie  irnn.l^r&rion 

status. 
20f).184     DcK  ume.-.Ts  of  elig!b!e  mur.igration 

status. 
JtMnss    Verification  of  eligible  immigration 

statu^ 
21)0  186     Delay,  denial,  redudiun  or 

terniir.ation  of  assistance. 
200. 187    Presen-atioa  of  mixed  familif-s  and 

other  fainilies- 
200  188     Proration  of  as-sistante 
2WJ  189    Prohibition  of  assistance  to 

nonciJizea  students. 
200  190    Compliance  with 

nondiscnmination  requiivme.nts. 
200  191     Protection  from  liabilit>-  for  pro^wt 

owners.  State  and  local  government 

agencies  and  ofF.rials 
200  192     Liability  of  ineligible  tenants  for 

reirabursement  of  benefits 

Subpart  G — Restrictions  on  Assistance 
to  Noncttizens 

§  200. 1 80    AppUcabnity . 

(a)  Covered  pro^Toms/assistance  This 
subpart  implements  the  statutory- 
restrictions  on  providing  financial 
assistance  to  beneGt  in«iividuals  who 
are  not  in  eligible  status  with  respect  to 
citizenship  or  noncitizen  immigration 
status.  This  subpart  is  applicable  to 
financial  assistance  provided  under 

( 1 )  Section  235  Program  assistance. 
Section  235  of  the  National  Housing  Act 
(12  U.S.C.  171S-Z)  (the  Section  235 
Program),  and  for  which  the 
implementing  r^uladons  are  codified 
in  24  CFR  part  235; 

(2)  Section  236  Program  assistance 
(below  market  rent  only).  Section  236  of 
the  National  Housing  Act  (12  U.S.C 
1715Z-1)  (tenants  paying  below  market 
rent  only)  (the  Section  236  Program), 
and  for  which  the  implementing 
regulations  are  codified  in  24  CFR  part 
236. subpart  D:  or 

(3)  Rent  Supplement  Program 
assistance.  Section  101  of  ^e  Housing 
and  Urban  Development  Act  of  1965  (12 
use.  1701s)  (the  Rant  Supplement 
Program),  and  for  which  the 
implementing  regulations  are  codified 
in  24  CFR  part  215. 

(b)  When  financial  assistance  is 
considered  paid.  Covered  financial 
assistance  is  considered  to  be  provided 
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(or  paid),  and  the  restrictions  on 
providing  covered  financial  assistance 
to  nondtizens  with  ineligible 
immigration  status  are  applicable  as 
follows: 

(1)  Payment  under  Section  235 
Program.  Financial  assistance  is 
considered  to  be  paid  under  the  Section 

235  program  on  behalf  of  a  mortgagor 
when: 

(i)  The  dwelling  unit  is  subject  to  a 
mortgage  insured  imder  section  235  of 
the  National  Housing  Act  (and  part  235 
of  this  chapter);  and 

(ii)  Assistance  payments  are  made  to 
the  mortgagee  on  behalf  of  the 
mortgagor  under  a  contract  between  the 
mortgagee  and  the  Secretary  in 
accordance  with  section  235(b)  of  the 
National  Housing  Act,  unless  those 
assistance  payments  are  pro-rated  in 
accordance  with  §  200.188. 

(2)  Payment  under  Section  236 
Program.  Financial  assistance  is 
considered  to  be  paid  under  the  Section 

236  program  on  behalf  of  a  tenant  or 
cooperative  luiit  purchaser  when: 

(i)  The  project  is  subject  to  a  mortgage 
insured  or  the  project  is  assisted  under 
section  236  of  the  National  Housing  Act 
(and  part  236  of  this  chapter)  for  which 
interest  reduction  payments  are  paid 
under  a  contract  between  the  mortgagee 
and  the  Secretary;  and 

(ii)  The  monthly  rental  charge  paid  to 
the  owner  for  the  dwelling  unit  is  less 
than  the  HUD-approved  market  rent, 
whether  or  not  rental  assistance 
payments  are  also  paid  under  a  contract 
In  accordance  with  section  236(f)(2)  and 
part  236.  subpart  D,  of  this  chapter, 
unless  those  assistance  payments  are 
prorated  in  accordance  with  §  200.188. 

(3)  Payment  under  Rent  Supplement 
Program.  Financial  assistance  is 
considered  to  be  paid  under  the  Rent 
Supplement  program  administered 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965  when 
rent  supplement  payments  are  paid 
under  a  contract  between  the  project 
owner  and  the  Secretary  in  accordance 
with  that  section  and  part  215  of  this 
chapter,  unless  those  assistance 
pa)rments  are  prorated  in  accordance 
with  §200.188. 

(c)  Covered  individuals  and  entities — 
(1)  Covered  individuals/persons  and 
.  families.  The  provisions  of  this  subpart 
apply  to  both  applicants  for  assistance 
and  persons  already  receiving  assistance 
covered  under  this  subpart  (i.e.,  tenants, 
homebuyers,  cooperative  members;  see 
definition  of  "tenant"  in  §  200.181). 
Unless  the  context  clearly  indicates 
otherwise,  the  terms  "individual," 
"person"  or  "family,"  or  the  plural  of 
these  terms,  as  used  in  this  subpart 
apply  to  both  an  applicant  and  a  tenant. 


or  an  applicant  family  or  a  tenant 
family. 

(2)  Covered  entities.  The  provisions  of 
this  subpart  apply  to  both  project 
owners  (as  defined  in  §  200.181)  and 
mortgagees  under  the  Section  235 
horaaownership  program.  Unless  the 
context  clearly  indicates  otherwise,  the 
term  "project  owner"  as  used  in  this 
subpart  includes  mortgagee. 

(d)  Administration  of  restrictions  on 
providing  assistance.  Project  owners 
shall  administer  the  restrictions  on 
providing  assistance  to  noncitizens  with 
ineligible  immigration  status  in 
accordance  with  the  requirements  of 
this  subpart. 

§200.1803    Requirements  concerning 
documents. 

For  any  notice  or  document  (decision, 
declaration,  consent  form,  etc.)  that  this 
subpart  requires  the  project  owner  to 
provide  to  an  individual,  or  requires  the 
project  owner  to  obtain  the  signature  of 
an  individual,  the  project  ovraer,  where 
feasible,  must  arrange  for  the  notice  or 
docvunent  to  be  provided  to  the 
individual  in  a  language  that  is 
understood  by  the  individual  if  the 
individual  is  not  proficient  in  English. 
(See  24  CFR  8.6  of  HUDs  regulations  for 
requirements  concerning 
communications  with  persons  with 
disabilities.) 

§200.181     Definitions. 

Assisted  dwelling  unit  means  a 
dwelling  unit  for  which  financial 
assistance  is  considered  to  be  paid,  as 
determined  in  accordance  with 
§  200,180. 

Child  means  a  member  of  the  family, 
other  than  the  family  head  or  spouse, 
who  is  under  18  years  of  age. 

Citizen  means  a  citizen  or  national  of 
the  United  States. 

Evidence  of  citizenship  or  eligible 
immigration  status  means  the 
documents  which  must  be  submitted  to 
evidwce  citizenship  or  eligible 
immigration  status.  (See  §  200.186(b).) 

Family.  Except  as  may  be  othen*'ise 
specified  In  this  subpart,  the  term 
"family"  for  purposes  of  this  subpart 
shall  have  the  same  meaning  as 
provided  in  the  definition  section  of  the 
regulations  for  each  of  the  following 
programs:  the  Section  235  F*rogram. 
Section  236  Program,  and  the  Rent 
Supplement  Program.  (See.  respectively. 
24  CFR  235.5.  24  CFR  236.2.  24  CFR 
215.1). 

Financial  assistance  or  covered 
financial  assistance.  See  §  200.180. 

Heed  of  household  means  the  adult 
memt>er  of  the  family  who  is  the  head 
of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 


HUD  means  the  Department  of 
Housing  and  Urban  Development. 

INS  means  the  U.S.  Immigration  and 
Naturalization  Service. 

Mixed  family  laeana  »  family  whose 
members  include  those  with  citizenship 
or  ehgible  immigration  status,  and  those 
without  citizenship  or  eligible 
immigration  status. 

National  means  a  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  territory  or 
possession. 

Noncitizen  means  a  person  who  is 
neither  a  citizen  nor  national  of  the 
United  States. 

Project  owner  means  the  person  or 
entity  that  owns  the  housing  project 
containing  the  assisted  dwelling  unit. 
For  purposes  of  this  subpart,  this  term 
includes  the  mortgagee,  in  the  case  of  a 
Section  235  mortgage. 

Section  214  means  section  214  of  the 
Housing  and  Conmumity  Development 
Act  of  1980,  as  amended  (42  U.S.C. 
1436a).  Section  214  restricts  HUD  from 
making  financial  assistance  available  for 
noncitizens  unless  they  meet  one  of  the 
six  statutory  categories  of  eligible 
immigration  status. 

Tenant  means  for  the  Rent 
Supplement  program  and  the  section 
236  program,  an  individual  or  a  family 
renting  an  assisted  dwelling  imit  or 
occupying  such  a  dwelling  unit  as  a 
cooperative  member.  For  purposes  of 
simplifying  the  language  in  this  subpart 
to  include  the  section  235 
homeownership  program,  the  term 
tenant  will  also  be  used  to  include  a 
homebuyer,  where  appropriate. 

§20ai82    General  provtstons. 

(a)  Restrictions  on  assistance. 
Financial  assistance  under  the  programs 
covered  by  this  subpart  is  restricted  to: 

(1)  Citizens,  or 

(2)  Noncitizens  who  have  eligible 
immigration  status  in  one  of  the 
following  categories: 

(i)  A  noncitizen  lawfully  admitted  for 
permanent  residence,  as  defined  by 
section  101(a)(20)  ofXhe  Immigration 
and  Nationcdity  Act  (INA),  as  an 
immigrant,  as  defined  by  section 
101{a)(15)  of  the  INA  (8  U.S.C. 
1101(a)(20)  and  1101(a)(15), 
respectively)  [immigrants].  (This 
category  includes  a  nondtizen  admitted 
under  section  210  or  210A  of  the  INA 
(8  U.S.C.  1160  or  1161),  [spedal 
agricultural  worker],  who  has  been 
granted  lawful  temporary  resident 
status); 

(ii)  A  nondtizen  who  entered  the 
United  States  before  January  1, 1972,  or 
such  later  date  as  enacted  by  law,  and 
has  continuously  maintained  residence 


Federal  Register  /  Vol.  59.  No.  164  /  Thursday.  August  25.  1994  /  Proposed  Rules  43919 


ill  the  United  States  since  then,  and  who 
is  not  ineligible  for  citizenship,  but  who 
is  deemed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  under  section  249  of  the  LNA  (8 
U.S.C.  1259); 

(iii)  A  noncitizen  who  is  lawfully 
prpsent  in  the  United  States  pursuant  to 
an  admission  under  section  207  of  the 
INA  (8  U.S.C.  1157)  Irefugee  status]; 
pursuant  to  the  granting  of  asylum 
(which  has  not  been  terminated)  under 
section  208  of  the  INA  (8  U.S.C.  1158) 
(asylum  status);  or  as  a  result  of  being 
granted  conditional  entrv  under  section 
203(a)(7)  ofthefiMA  (8  U.S.C  1153(a)(7)) 
before  April  1, 1960.  because  of 
persecution  or  fiaar  of  persecution  on 
account  of  race,  religion,  or  political 
opinion  or  because  of  being^  uprooted  by 
catastrophic  national  calamity: 

(iv)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  an  exercise  of  discretion  by  the 
Attorney  General  for  emergent  reasons 
or  reasons  deemed  strictly  in  the  public 
interest  under  section  212(d)(5)  of  the 
INA  (8  U.S.C.  1182fd)(5))  [parole  status); 

(v)  A  noncitizen  who  is  la\vfiiily 
present  in  the  United  States  as  a  result 
of  the  Attorney  General's  withholding 
dtiportation  under  section  243(h)  of  the 
INA  (8  U.S.C.  1253(h))  [threat  to  life  or 
freedoml;  or 

(vi)  A  noncitizen  lawfully  admitted 
for  temporary  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S  C. 
1255a)  (amnesty  granted  under  INA 
245A1. 

(b)  Fumily  eligihility- for  assistance.  (I) 
A  family  shall  not  be  eligible  for 
Assistance  unless  ex'eiy  member  of  the 
family  residing  in  the  unit  is  determine*! 
to  have  eligible  status,  as  described  in 
paragraphia)  of  this  section; 

(2)  Despite  the  ineligibility  of  one  or 
more  family  members,  a  mixed  family 
may  be  eligible  for  one  of  the  thive  types 
of  assistance  provided  in  §  200.187.  A 
fam.ily  without  any  eligible  menibers 
-md  receiving  assistance  on  (insert  the 
effective  date  of  the  final  rulp]  may  tx; 
tiigible  for  temporary  deferrdl  of 
termination  of  a-siistance  as  provUltd  isx 
§  200.187. 

§  200.1 83    Submission  oJ  evfdcnce  of 
citfzensliip  or  sUgibie  Immigration  status, 
(o)  General.  Eligibiliiy  for  ar>is»ance 
or  continued  assistance  under  a  pr<x;r&m 
covorf^d  by  this  subpart  is  contingcirt 
upon  a  family's  submission  to  the 
project  owner  of  the  documents 
desiaibed  in  paragraph  (b)  of  this 
section  for  each  family  member.  If  onr 
or  more  family  members  do  not  have 
citizenship  or  eligible  immigration 
status,  the  family  members  may  exercise 


the  election  not  to  contend  to  have 
eligible  immigration  status  as  provided 
in  paragraph  (e)  of  this  section,  and  the 
pro\isions  of  §2t)0.187  shall  apply. 

(b)  Evidence  of  citizenship  or  eligible 
immigration  status.  Each  family 
member,  regardless  of  age.  must  submit 
the  following  evidence  to  the  project 
owner. 

(1)  For  citizens,  the  evidence  consists 
of  a  signed  declaration  of  U.S. 
citizenship; 

(2)  For  noncitizens  who  are  62  years 
of  age  or  older  or  who  will  be  62  years 
of  age  or  older  and  rece.i\'ing  assistance 
under  a  covered  program  on  (insert  the 
effect  date  of  the  final  rule],  the 
evidence  consists  of: 

(i)  A  signed  declaration  of  eligible 
i.mmigration  status;  and 
(ii)  Proof  of  age  document. 

(3)  For  all  other  noncitizens.  the 
evidence  consists  of; 

(i)  A  signed  declaration  of  eligible 
immigration  status; 

(ii)  The  INS  documents  listed  in 
§200.184;  and 

(iii)  A  signed  verification  fonn. 

(c)  Dedaration.  (1)  For  each  family 
member,  the  family  must  submit  to  the 
project  owner  a  written  declaration, 
signed  under  penalty  of  perjury-,  by 
which  the  family  member  declares 
whether  he  or  she  is  a  US.  citizen  or  a 
noncitizen  with  eligible  immigration 
status. 

(i)  For  each  adult,  the  declaration 
must  be  .signed  by  the  adult. 

(ii)  For  each  child,  the  declarntion 
must  be  signed  by  an  adnlt  residing  in 
the  assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(t)  The  written  declars'son  maybe 
incorporated  as  part  of  the  application 
for  housing  assistance  or  may  constitute 
a  separate  document. 

('ij  Vprificaticn  consent  form— {1) 
U'.'jo  signs.  Each  noncitizen  who 
declares  eligible  im.mijjration  st.ttus 
must  b.gn  a  vrnfication  con.srnt  form  as 
fiHcivvs. 

(\)  For  esch  adult,  the  form  must  be 
S!,cn*;d  ry  th-^  sduit. 

(ii)  For  path  child,  the  fc^rm  must  he 
signed  by  an  adult  residing  in  the 
assisted  nwcilinp  unit  who  is 
responsible  for  th?»  child. 

(2)  iVo.'jt.e  of  relt'ose  of  evidence  bv 
pro;c\'t  OK73rr.  1h?  vrnfication  ccr.s«:!ut 
fonn  shall  provid.*  that  evidenco  of 
fhgibie  imrnigration  siatv:s  may  be 
reli.nsef!  by  the  i^r'jjfct  owner  with(5ul 
respcnsibili'y  fur  the  further  use  or 
trans.mission  of  the  evidence  bv  the 
en  tit  V  rereivinE  it,  to; 

(O'HUD.  as  required  by  HID; 

(::)  The  INS;  and.  if  appiicabUi; 

(iii)  Another  Federal  agency,  or  a 
State  or  local  government  agency  in 


accordance  with  Federal.  State  or  local 
law  that  requires  the  release  of  the 
evidence  to  that  agency. 

(3)  Notice  of  release  of  e\'idence  by 
HUD.  The  verification  consent  form  also 
shall  notify  the  individual  of  the 
possible  release  of  evidence  of  eligible 
immigration  status  by  HUD.  E\  idence  of 
eligible  immigration  status  shall  onlv  be 
released  to  the  INS  for  purposes  of 
establishing  eligibility  for  financial 
assistance  and  not  for  any  other 
purpose.  HUD  is  not  responsible  for  the 
further  use  or  trtuisoiission  of  the 
evidence  or  other  information  by  the 
INS. 

(e)  Indii-iduaJs  who  do  not  contend 
that  they  haw  eligible  status.  If  one  or 
more  members  of  a  family  elect  not  to 
contend  that  they  have  eligible 
immigration  status,  and  other  members 
of  the  family  establish  their  citizenship 
or  eligible  immigration  status,  th-- 
family  may  be  eligible  for  prorated 
assistance  under  §  200.188.  despite  the 
fact  that  no  declara»ion  or 
documentation  of  eligible  status  is 
submitted  for  one  or  more  members  of 
the  family.  The  family  must,  however. 
identify  to  the  project  owner,  the  family 
member  (or  members)  who  will  elect  not 
to  contend  that  he  or  she  has  t  ligible 
immigration  status.  • 

(0  Notification  of  requirements  of 
section  214— il)  When  noUce  is  to  be 
issued.  Notification  of  the  requirement 
to  submit  endeoce  of  citize.nfhip  or 
eligible  immigration  status,  as  requin-d 
by  this  section,  or  to  elect  net  to 
contend  that  one  has  eiigjbie  status,  as 
provided  by  paragraph  {•_-)  of  this 
soction.  shall  be  given  by  the  projcd 
owner  as  follows: 

(i)  Applicant's  notice.  Notification  of 
Uie  requirement  to  submit  evirienre  of 
el'.gibie  status  shall  be  given  to  ear  h 
i;pplicant  at  the  time  of  uppHcation  for 
a.«s;stance.  Applicar.:.>  whi-se 
applicutior.sare  pending  on  (insert  the 
« !;>-ctivc  date  of  the  final  rv.l^'  sb.i!!  b»^ 
notified  of  the  rpquimmof.t  .to  submit 
evidence  of  cliaibh-  status  as  soon  as 
pjssible  after  (insor!  the  eff.^^live  da'e  of 
the  finLil  nilei. 

(ii)  Tenant's  n^ure.  \'o(.!i;aticn  of  the 
requirement  to  submit  evui<'nce  of 
e;ii;:L)ic  status  shaii  be  given  to  each 
'."ntCit  at  the  tin.e  (pf,  nnd  !<.;:c*h'-r  wi'.h. 
the  project  o  wner  s  notice  c!  rpcular 
reex.tn'lnation  of  tr.c.-ir.t  inrume,  but  not 
ioter  than  one  yr-fir  following  [inscn  the 
f  "ective  date  of  the  fin.'il  niiej. 

(iij)  Timing  o/mp.l^ogor's  notice.  A 
ii.ortgagoT  receiving  section  235 
assistance  must  bo  notified  of  the 
requirement  to  submit  e\idence  of 
eligible  status  in  accordance  with 
*?235n(bK2). 
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(2)  Form  and  content  of  notice.  The 
notice  shall: 

(i)  State  that  financial  assistance  is 
contingent  upon  the  submission  and 
verificatipn,  as  appropriate,  of  evidence 
of  citizenship  or  eligible  immigration 
status  as  required  by  paragraph  (a)  of 
this  section; 

(ii]  Describe  the  type  of  evidence  that 
must  be  submitted,  and  state  the  time 
period  in  which  that  evidence  must  be 
submitted  (see  paragraph  (g)  of  this 
section  concerning  when  evidence  must 
be  submitted);  and 

(iii)  State  that  assistance  will  be 
prorated,  denied  or  terminated,  as 
appropriate,  upon  a  final  determination 
of  ineligibility  after  all  appeals  have 
been  exhausted  (see  §  200.186 
concerning  INS  appeal,  and  informal 
hearing  process  by  the  project  owner) 
or,  if  appeals  are  not  pursued,  at  a  time 
to  be  specified  in  accordance  with  HUD 
requirements.  Tenants  also  shall  be 
huormed  of  how  to  obtain  assistance 
under  the  preservation  of  families 
provisions  of  §  200.187. 

(g)  When  evidence  of  eligible  status  is 
required  to  be  submitted,  llie  project 
owner  shall  require  evidence  of  eligible 
status  to  be  submitted  at  the  times 
specified  in  paragraph  (g)  of  this 
section,  subject  to  any  extension  granted 
in  accordance  with  paragraph  (h)  of  this 
section. 

(1)  Applicants.  For  applicants,  project 
owners  must  ensure  that  evidence  of 
eligible  status  is  submitted  not  later 
than  the  date  the  project  owner 
anticipates  or  has  knowledge  that 
verification  of  other  aspects  of  eligibility 
for  assistance  will  occur  (see 

§  200.185(a)). 

(2)  Tenants.  For  tenants  (i.e.,  persons 
already  receiving  the  benefit  of 
assistance  in  a  covered  program  on 
[insert  the  effective  date  of  the  final 
rule]),  evidence  of  eligible  status  is 
required  to  be  submitted  as  follows: 

(i)  For  financial  assistance  in  the  form 
of  rent  supplement  payments  or  section 
236  basic  rent  tenancy  or  rental 
assistance  paj-ments,  the  tenant  shall,  in 
accordance  with  the  provisions  of 
§§  215.55(a)  and  236.80(a)  of  this 
chapter,  submit  the  required  evidence  at 
the  first  regular  reexamination  after 
(insert  the  effective  date  of  the  final 
rule]. 

(ii)  For  financial  assistance  in  the 
form  of  section  235  assistance 
payments,  the  mortgagor  shall  submit 
the  required  evidence  in- accordance 
wrtth  §  235.13(c)  of  this  chapter. 

(3)  New  occupants  of  assisted  units. 
For  any  new  occupant  of  an  assisted 
imit  (e.g.,  a  new  family  member  comes 
to  reside  in  the  assisted  unit),  the 
required  evidence  shall  be  submitted  at 


the  first  interim  or  regular 
reexamination  following  the  person's 
occupancy. 

(4)  Changing  participation  in  a  HUD 
program.  Whenever  a  family  applies  for 
admission  to  a  program  covered  by  this 
subpart,  evidence  of  ehgible  status  is 
required  to  be  submitted  in  accordance 
with  the  requirements  of  this  subpart 
unless  the  family  already  has  submitted 
the  evidence  to  the  project  owner  for  a 
covered  program. 

(5)  One-time  evidence  requirement  for 
continuous  occupancy.  For  each  family 
member,  the  family  is  required  to 
submit  evidence  of  ehgible  status  only 
one  time  during  continuously  assisted 
occupancy  imder  any  covered  program. 

(h)  Extensions  of  time  to  submit 
evidence  of  eligible  status — (1)  When 
extension  must  be  granted.  The  project 
owner  shall  extend  the  time,  provided 
in  paragraph  (g)  of  this  section,  to 
submit  evidence  of  ehgible  immigration 
status  if  the  family  member: 

(i)  Submits  the  declaration  required 
under  §  200.183(a)  certifying  that  any 
person  for  whom  required  evidence  has 
not  been  submitted  is  a  noncitizen  with 
ehgible  immigration  status;  and 

(li)  Certifies  that  the  evidence  needed 
to  support  a  claim  of  eUgible 
immigration  status  is  temporarily 
unavailable,  additional  time  is  needed 
to  obtain  and  submit  the  evidence;  and 
prompt  and  diUgent  efforts  will  be 
undertaken  to  obtain  the  evidence. 

(2)  Prohibition  on  indefinite  extension 
period.  Any  extension  of  time,  if 
granted,  shall  be  for  a  specific  period  of 
time.  The  additional  time  provided 
should  be  sufficient  to  allow  the 
individual  the  time  to  obtain  the 
evidence  needed.  The  project  owner's 
determination  of  the  length  of  the 
extension  needed  shall  be  based  on  the 
circumstances  of  the  individual  case. 

(3)  Grant  or  denial  of  extension  to  be 
in  writing.  The  project  owner's  decision 
to  grant  or  deny  an  extension  as 
provided  in  paragraph  (h)(1)  of  this 
section  shall  be  issued  to  the  family  by 
written  notice.  If  the  extension  is 
granted,  the  notice  shall  specify  the 
extension  period  granted.  If  the 
extension  is  denied,  the  notice  shall 
explain  the  reasons  for  denial  of  the 
extension. 

(i)  failure  to  submit  evidence  or  to 
estatdish  eligible  status.  If  the  family 
fails  to  submit  required  evidence  of 
eligible  inmiigration  status  within  the 
time  period  specified  in  the  notice,  or 
any  extension  granted  in  accordance 
with  paragraph  (h)  of  this  section,  or  if 
the  evidence  is  timely  submitted  but 
fails  to  establish  ehgible  immigration 
status,  the  project  owner  shall  proceed 
to  deny,  prorate  or  terminate  assistance. 


or  provide  continued  assistance  or 
temporary  deferral  of  termination  of 
assistance,  as  appropriate,  in  accordance 
with  the  provisions  of  §§200.186  and 
200.187. 

§  200.184    Documents  of  eligible 
Immigration  status. 

(a)  General.  A  project  owner  shall 
request  and  review  original  documents 
of  ehgible  immigration  status.  The 
project  owner  shall  retain  photocopies 
of  the  documents  for  its  own  records 
and  return  the  original  documents  to  the 
family. 

(b)  Acceptable  evidence  of  eligible 
immiff-ation  status.  The  original  of  one 
of  the  following  docmnents  is 
acceptable  evidence  of  eligible 
immigration  status,  subject  to 
verification  in  accordance  with 
§200.185. 

(1)  Form  1-551,  Ahen  Registration 
Receipt  Card  (for  permanent  resident 
ahens); 

(2)  Form  1-94,  Arrival-Departure 
Record,  with  one  of  the  following 
annotations: 

(i)  "Admitted  as  Refugee  Pursuant  to 
section  207"; 

(ii)  "Section  208"  or  "Asylum"; 

(iii)  "Section  243(h)"  or  "Deportation 
stayed  by  Attorney  General"; 

(iv)  "Paroled  Pursuant  to  Sec. 
212(d)(5)  of  the  INA"; 

(3)  If  Form  1-94,  Arrival-Departure 
Record,  is  not  annotated,  then  ■ 
accompanied  by  one  of  the  following 
documents: 

(i)  A  final  court  decision  granting 
asylum  (but  only  if  no  appeal  is  taken); 

(ii)  A  letter  fi^m  an  INS  asylimi 
officer  granting  asylum  (if  apphcation  is 
filed  on  or  after  October  1, 1990)  or  from 
an  INS  district  director  granting  asylum 
(if  application  filed  before  October  1, 
1990); 

(iii)  A  court  decision  granting 
withholding  or  deportation;  or 

(iv)  A  letter  from  an  INS  asylum 
officer  granting  withholding  of 
deportation  (if  application  filed  on  or 
after  October  1,1990). 

(4)  Form  1-688,  Temporary  Resident 
Card,  which  must  be  annotated  "section 
245A"  or  "section  210"; 

(5)  Form  I-688B,  Employment 
Authorization  Card,  which  must  be 
annotated  "Provision  of  Law 
274a. 12(11)"  or  "Provision  of  Law 
274a.l2"; 

(6)  A  receipt  issued  by  the  INS 
indicating  that  an  apphcation  for 
issuance  of  a  replacement  document  in 
one  of  the  above-listed  categories  has 
been  made  and  the  apphcaint's 
entitlement  to  the  document  has  been 
verified;  or 

(c)  Other  acceptable  evidence.  If  other 
documents  are  determined  to  constitute 
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acceptable  evidence  of  eligible 
immigration  status,  they  will  be 
announced  by  HUD  in  a  notice 
published  in  the  Federal  Register. 

§  200.185    Verification  of  eligible 
immigration  status. 

(a)  When  verification  is  to  occur. 
Verification  of  eligible  immigration 
status  shall  be  conducted  by  the  project 
owner  simultaneously  with  verification 
of  other  aspects  of  eligibility  for 
assistance  or  continued  eligibility  for 
assistance  imder  a  covered  program. 
The  project  owner  shall  verify  eligible  , 
immigration  status  in  accordance  with 
the  INS  procedures  described  in  this 
section. 

(b )  Primary  verifica  tion.  — ( 1 } 
Automated  verification  system.  Primary 
verification  of  the  immigration  status  of 
the  person  is  conducted  by  the  project 
owTier  through  theJNS  automated 
system  (INS  Systematic  Alien 
Verification  for  Entitlements  (SAVTJ) 
The  INS  SAVE  system  provides  access 
to  names,  file  numbers  and  admission 
numbers  of  noncitizens. 

(2)  Failure  of  primary  verification  to 
confirm  eligible  immigration  status.  If 
the  INS  SAVE  system  does  not  verify 
eligible  immigration  status,  secondary 
verification  must  be  performed. 

(c)  Secondary  verification. — (1) 
Manual  search  of  INS  records. 
Secondary  verification  is  a  manual 
search  by  the  INS  of  its  records  to 
determine  an  individual's  immigration 
status.  The  project  owner  must  request 
secondary  verification,  within  10  days 
of  receiving  the  results  of  the  primary 
verification,  if  the  primary  verification 
system  does  not  confirm  eligible 
immigration  status,  or  if  the  primary 
verification  system  verifies  immigration 
status  that  is  ineligible  for  assistance 
covered  by  this  subpart. 

(2)  Secondary  verification  initiated  by 
project  owner.  Secondary  verification  is 
initiated  by  the  project  owner 
forwarding  photocopies  of  the  original 
INS  documents  listed  in  §200.184  (fi-ont 
and  back),  attached  to  the  INS  document 
verification  request  form  0-6455 
(Document  Verification  Request),  to  a 
designated  INS  office  for  review.  (Form 
G-845S  is  available  from  the  local  INS 
Office.) 

(3)  Failure  of  secondary  verification  to 
confirm  eligible  immigration  status.  If 
the  secondary  verification  does  not 
confirm  eligible  immigration  status,  the 
project  owner  shall  issue  to  the  family 
the  notice  described  in  §  200.186(d).  ' 
which  includes  notification  of  appeal  to 
the  INS  of  the  INS  finding  on 
immigration  status  (see  §  200.186(d)(4)). 

(d)  Exemption  from  liability  for  INS 
verification.  The  project  owner  shall  not 


be  liable  for  any  action,  delay,  or  failure 
of  the  INS  in  conducting  the  automated 
or  manual  verification. 

§  200.186    Delay,  denial,  reduction  or 
temiination  of  assistance. 

(a)  General.  Assistance  to  a  family 
may  not  be  delayed,  denied,  reduced  or 
terminated  because  of  the  immigration 
status  of  a  family  member  except  as 
provided  in  this  section. 

(b)  Restrictions  on  delay,  denial, 
reduction  or  termination  of 
assistance.— {1)  Restrictions  on 
reduction,  denial  or  termination  of 
assistance.  Assistance  to  an  applicant 
shall  not  be  reduced  or  denied,  and 
assistance  to  a  tenant  shall  not  be 
delayed,  denied,  reduced,  or  terminated. 
OaT  the  basis  of  ineligible  immigration 
status  of  a  family  member  if; 

(i)  The  primary  and  secondary 
verification  of  any  immigration 
docum.ents  that  were  timely  submitted 
has  not  been  completed; 

(ii)  The  family  member  for  whom 
required  evidence  has  not  been 
submitted  has  moved  fi-om  the  assisted 
dwelling  unit; 

(iii)  The  family  member  who  is 
determined  not  to  be  in  an  eligible 
immigration  status  following  INS 
verification  has  moved  from  the  assisted 
dwelling  unit; 

(iii)  The  INS  appeals  process  under 
§  200.186(e)  has  not  been  concluded;  or 

(iv)  For  a  tenant,  the  informal  hearing 
process  under  §  200.186(f)  has  not  been 
concluded. 

(2)  Restrictions  on  denial  or 
termination.  Assistance  to  an  applicant 
shall  not  be  denied,  and  assistance  to  a 
tenant  shall  not  he  terminated,  on  the 
basis  of  ineligible  im.m.igration  status  of 
a  family  member  if; 

(i)  Assistance  is  prorated  in 
accordance  with  §  200.188; 

(ii)  Assistance  for  a  mi.xed  family  is 
continued  in  accordance  with  §200.187; 
or 

(iii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
§200.187. 

(3)  When  delay  of  assistance  to  an 
applicant  is  permissible.  Assistance  to 
an  applicant  may  be  delayed  after  the 
conclusion  of  the  INS  appeal  process. 
but  not  denied  until  the  conclusion  of 
the  informal  hearing  process,  if  an 
informal  hearing  is  requested  by  the 
family. 

(c)  Events  causing  denial  or 
termination  of  assistance. — (1)  General. 
Assistance  to  an  apphcant  shall  be 
denied,  and  a  tenant's  assistance  shall 
be  terminated,  in  accordance  with  the 
procedures  of  this  section,  upon  the 
occurrence  of  any  of  the  followng 
events: 


(i)  Evidence  of  citizenship  (i.e..  the 
declaration)  and  eligible  immigration 
status  is  not  submitted  by  the  date 
specified  in  §  200.183(g)  or  by  the 
expiration  of  any  extension  granted  in 
accordance  with  §  200.183(h);  or 

(ii)  Evidence  of  citizenship  and 
eligible  immigration  status  is  timely 
submitted,  but  INS  primarj-  and 
secondar>-  verification  does  not  verify 
eligible  inunigration  status  of  a  family 
member;  and 

(iii)  The  family  does  not  pursue  INS 
appeal  or  informal  hearing  rights  as 
provided  in  this  section;  or 

(iv)  INS  appeal  and  informal  hearing 
rights  are  pursued,  but  the  final  appeal 
or  hearing  decisions  are  decided  against 
the  family  member. 

(2)  Termination  of  assisted 
occupancy.  For  termination  of  assisted 
occupancy,  see  paragraph  (i)  of  this 
section. 

(d)  Notice  of  denial  or  termination  of 
assistance.  The  notice  of  denial  or 
termination  of  assistance  shall  advise 
the  family: 

(1)  That  financial  assistance  will  be 
denied  or  terminated,  and  provide  a 
brief  explanation  of  the  reasons  for  the 
proposed  denial  or  termination  of 
assistance; 

(2)  That  the  family  may  be  eligible  for 
proration  of  assistance  as  provided 
under  §200.188; 

(3)  In  the  case  of  a  tenant,  the  criteria 
and  procedures  for  obtaining  relief 
under  the  preser\ation  of  families 
provision  in  §  200.187; 

(4)  That  the  family  has  a  right  to 
request  an  apf)eal  to  the  INS  of  the 
results  of  secondary  verification  of 
immigration  status  and  to  submit 
additional  documentation  or  a  written 
explanation  in  support  of  the  appeal  in 
accordance  with  (he  procedures  of 
paragraph  (e)  of  this  section; 

(5)  That  the  family  has  a  right  to 
request  an  informal  hearing  with  the 
project  owner  either  upon  completion  of 
the  INS  appeal  or  in  lieu  of  the  INS 
appeal  as  provided  in  paragraph  (f)  of 
this  section; 

(6)  For  apphcants.  the  notice  shall 
advise  that  assistance  may  not  l^e 
delayed  until  the  conclusion  of  the  INS 
appeal  process,  but  assistance  may  be 
delayed  during  the  pendency  of  the 
informal  hearing  process. 

(e)  Appeal  by  applicant  to  the  INS.— 
(1)  Submission  of  request  for  appeal  to 
project  oHTier.  Upon  receipt  of 
notification  by  the  project  owner  that 
INS  secondary  verification  failed  to 
confirm  eligible  immigration  status,  the 
family  may  request  an  appeal  to  the  INS 
by  communicating  that  request  to  the 
project  owner  within  14  days  of  the  date 
the  project  owner  mails  or  delivers  the 
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notice  under  paragraph  (d)  of  this 
section. 

(2)  Extension  of  time  to  request  an 
appeal.  The  project  owner  shall  extend 
the  period  of  time  for  requesting  an 
appeal  (for  a  specified  period)  upon 
good  cause  shown. 

(3)  Forwarding  the  appeal  to  INS.  If 
the  family  requests  an  appeal  to  the  INS, 
the  project  owner  shall  forward  to  the 
designated  INS  office  any  additional 
documentation  or  written  explanation 
provided  by  the  family  in  support  of  the 
appeal.  This  material  must  include  a 
copy  of  the  INS  document  verification 
request  form  G-845S  (used  to  process 
the  secondary  verification  request]  and 

a  cover  letter  indicating  that  the  family 
is  requesting  an  api)eal  of  the  INS 
immigration  status  verification  results. 
(Form  G-845S  is  available  from  tlie 
local  INS  Office.) 

(4)  Decision  by  INS. —{i]  When 
decision  will  be  issued.  The  INS  will 
issue  to  the  project  owraer  a  decision 
within  30  days  of  its  receipt  of 
documentation  concerning  the  family's 
appeal  of  the  verification  of  inunigration 
status.  If,  for  any  reason,  the  INS  is 
unable  to  issue  a  decision  within  the  30 
day  time  period,  the  INS  will  inform  the 
project  owner  of  the  reasons  for  the 
delay,  and  the  project  owner  will  inform 
the  family  of  the  reasons  for  the  delay. 

(ii)  Notification  of  INS  decision  and  of 
informal  hearing  procedures.  When  the 
project  owner  receives  the  INS  decision, 
the  project  owner  shall  notify  the  family 
of  the  INS  determination,  of  the  reasons 
for  the  determination,  and  of  the 
family's  right  to  request  an  informal 
hearing  on  the  PHA's  ineligibility 
determination  in  accordance  with  the 
procedures  of  paragraph  (f)  of  this 
section. 

(5)  No  delay,  denial,  reduction,  or 
termination  of  assistance  until 
completion  of  INS  appeal  process; 
direct  appeal  to  INS.  Pending  tlie 
completion  of  the  INS  appeal  under  this 
section,  assistance  may  not  be  delayed, 
denied,  reduced  or  terminated  on  the 
basis  o'  immigration  status. 

(0  I:\to! maf  hearing. — (l)  When 
request  for  hearing  is  to  be  made.  After 
notification  of  the  INS  decision  on 
appeal,  or  in  lieu  of  request  of  appeal  to 
the  INS,  the  family  may  request  that  the 
project  owner  provide  a  hearing.  This 
request  must  be  made  either  within  14 
days  of  the  date  the  project  owner  mails 
or  delivers  the  notice  under  paragraph 
(d)  of  this  section,  or  within  14  days  of 
the  mailing  of  the  INS  appeal  decision 
issued  in  accordance  with  paragraph  (e) 
of  this  section  (established  by  the  date 
of  postmark). 

(2)  Extension  of  time  to  request 
hearing.  The  project  owner  shall  extend 


the  period  of  time  for  requesting  a 
hearing  (for  a  specified  period)  upon 
good  cause  shown. 

(3)  Informal  hearing  procedures.  A 
family  who  submits  a  timely  request  for 
a  hearing  with  the  project  owner  shall 
have  an  opportiuiity  for: 

(i)  Hearing  before  an  impartial 
individual.  The  family  shall  be  provided 
a  hearing  before  any  person(s) 
designated  by  the  project  owner 
(including  an  officer  or  employee  of  the 
project  owner),  other  than  a  person  who 
made  or  approved  the  decision  under 
review,  and  other  than  a  person  who  is 
a  subordinate  of  the  person  who  made 
or  approved  the  decision; 

(ii)  Examination  of  evidence.  The 
family  shall  be  provided  the 
opportunity  to  examine  and  copy  at  the 
Individual's  expense,  at  a  reasonable 
time  in  advance  of  the  hearing,  any 
documents  in  the  possession  of  the 
project  owner  pertaining  to  the  family's 
eligil)ility  status,  or  in  the  possession  of 
the  INS  (as  permitted  by  INS 
requirements),  including  any  records 
and  regulations  that  may  be  relevant  to 
the  hearing; 

(iii)  Presentation  of  evidence  and 
arguments  in  support  of  eligible  status. 
The  family  shall  be  provided  the 
opportunity  to  present  evidence  and 
arguments  in  support  of  eUgible  status. 
Evidence  may  be  considered  without 
regard  to  admissibility  under  the  rules 
of  evidence  applicable  to  judicial 
prooeedings; 

(iv)  Controverting  evidence  of  the 
project  owner.  The  family  shall  be 
provided  the  opportunity  to  controvert 
evidence  relied  upon  by  the  project 
owner  and  to  confront  and  cross- 
examine  ail  witnesses  on  whose 
testimony  or  information  the  project 
owiKT  relies; 

(v)  Representation.  The  family  shall 
be  entitled  to  be  represented  by  an 
attorney,  or  other  designee,  at  the 
family's  expense,  and  to  have  such 
person  make  statements  on  the  family's 
behah'; 

(vi)  Intorpretive  services.  The  family 
shall  be  enutled  to  arrange  fur  an 
interpreter  to  attend  the  hearing,  at  the 
expanse  of  the  family  or  project  owner, 
as  may  be  agreed  upon  by  both  parties; 
and 

(vli)  Hearing  to  be  recorded.  The 
family  shall  be  entitled  to  have  the 
hearing  recorded  by  audiotape  (a 
transcript  of  the  hearing  may,  but  is  not 
required  to,  be  provided  by  the  project 
owner). 

(4)  Hearing  decision.  The  project 
owner  shall  provide  the  family  with  a 
written  final  decision,  based  solely  on 
the  iacts  presented  at  the  hearing, 
within  14  days  of  the  date  of  the 


informal  hearing.  The  dedsian  shall 
state  the  basis  for  the  decision. 

(g)  Judicial  relief  A  decision  against 
a  family  member,  issued  in  aooordance 
with  paragraphs  (e)  or  (f)  of  this  section, 
does  not  preclude  the  family  bom 
exercising  the  right,  that  may  otherwise 
be  available,  to  seek  redress  directly 
through  judicial  procedures. 

(h)  Retention  of  documents.  Tlie 
project  owner  shall  retain  for  a 
minimum  of  5  years  the  following 
documents  that  may  have  been 
submitted  to  the  project  owner  by  the 
family,  or  provided  to  the  project  owner 
as  part  of  the  INS  appeal  or  the  informal 
hearing  process: 

(1)  The  appUcation  for  financial 
assistance; 

(2)  The  form  completed  by  the  family 
for  income  re-examination; 

(3)  Photocopies  of  any  original 
documents  (front  and  back),  including 
original  INS  documents; 

(4)  The  signed  verification  consent 
form: 

(5)  The  INS  verification  results; 

(6)  The  request  for  an  INS  appeal; 

(7)  The  final  INS  determination; 

(8)  The  request  for  an  informal 
hearing;  and 

(9)  The  final  hearing  decision. 

(i)  Termination  of  assisted  occupancy 
Assisted  occupancy  is  terminated  by: 

(1)  If  permitted  under  the  lease,  the 
project  owner  notifying  the  tenant  that 
because  of  the  termination  of  assisted 
occupancy  the  tenant  is  required  to  pay 
the  HUD-approved  market  rent  for  the 
dwelling  unit. 

(2)  The  project  owner  and  tenant 
entering  into  a  new  lease  without 
financial  assistance. 

(3)  The  project  owner  evicting  the 
tenant.  An  owner  may  continue  to 
receive  assistance  payments  if  action  to 
terminate  the  tenancy  imder  an  assisted 
lease  is  promptly  initiated  and 
diligently  pursued,  in  accordance  with 
the  terms  of  the  lease,  and  if  eviction  of 
the  tenant  is  undertaken  by  judicial 
action  pursuant  to  State  and  local  law 
Action  by  the  owner  to  terminate  the 
tenancy  and  to  evict  the  tenant  must  bo 
in  accordance  with  24  CFR  part  247  and 
other  HUD  requirements.  For  any 
jurisdiction,  HUD  may  prescribe  a 
maximum  period  during  which 
assistance  payments  may  be  continued 
during  eviction  proceedings  and  may 
prescribe  other  standards  of  reasonable 
diligence  for  the  prosecution  of  eviction 
proceedings. 

$200,187    Presarvalion  of  mixed  tamUies 
and  other  families.  • 

(a)  Assistance  available  for  mixed 
families — (1)  Assistance  available  for 
tenant  mixed  families.  For  a  mixed 
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family  assisted  under  a  program  by  this 
subpart  on  [insert  the  effective  date  of 
the  final  rule],  one  of  the  following  three 
types  of  assistance  may  be  available  to 
the  family: 

(il  Continued  assistance  (see 
paragraph  (b)  of  this  section}; 

(ii)  Prorated  assistance  (see  §  200.188); 


or 


(iii)  Temporary  deferral  of  termination 
of  assistance  (see  paragraph  (c)  of  this 
section). 

(2)  Assistance  available  for  applicant 
mixed  families.  Prorated  assistance  is 
also  available  for  mixed  famihes 
applying  for  assistance  as  provided  in 
§200.188. 

(3)  Assistance  available  to  other 
families  in  occupancy.  For  famihes 
receiving  assistance  imder  a  program 
covered  by  this  subpart  on  [insert  the 
effective  date  of  the  final  rule]  and  who 
have  no  members  with  eligible 
immigration  status,  the  project  owner 
may  grant  the  family  temporary  deferral 
of  termination  of  assistance. 

(b)  Continued  assistance.  A  mixed 
family  shall  receive  continued  housing 
assistance  if  all  of  the  following 
conditions  are  met: 

(1)  The  family  was  receiving 
assistance  under  a  progrsim  covered  by 
this  subpart  on  [insert  the  effective  date 
of  the  final  rule]: 

(2)  The  family's  head  of  household  or 
spouse  has  eligible  immigration  status 
as  described  in  §  200.182;  and 

(3)  The  family  does  not  include  any 
person  (who^oes  not  have  eligible 
immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(c)  Temporary  deferral  of  termination 
of  assistance— [1]  Eligibility  for  this  type 
of  assistance.  If  a  mixed  family  qualifies 
for  prorated  assistance  (and  does  not 
qualify  for  continued  assistance),  but 
decides  not  to  accept  prorated 
assistance,  or  if  a  family  has  no 
members  with  eligible  immigration 
status,  the  family  shall  be  eligible  for 
temporary  deferral  of  termination  of 
assistance  if  necessary  to  permit  the 
family  additional  time  for  the  orderly 
transition  of  those  family  members  with 
ineligible  status,  and  any  other  family 
members  involved,  to  other  affordable 
housing.  Other  affordable  housing  is 
used  in  the  context  of  transition  of  an 
ineligible  family  from  a  rent  level  that 
reflects  HUD  assistance  to  a  rent  level 
that  is  unassisted;  the  term  refers  to 
housing  that  is  not  substandard,  that  is 
of  appropriate  size  for  the  family  and 
that  can  be  rented  for  an  amount  not 
exceeding  the  amount  that  the  family 


pays  for  rent,  including  utilities,  plus  25 
percent. 

(2)  Conditions  for  granting  temporary 
deferral  of  termination  of  assistance. 
The  project  owner  shall  grant  a 
temporary  deferral  of  termination  of 
assistance  to  a  mixed  family  if  one  of 
the  following  conditions  is  met: 

(i)  The  family  demonstrates  that 
reasonable  efforts  to  find  other 
affordable  housing  of  appropriate  size 
have  been  unsuccessful  (for  purposes  of 
this  section,  reasonable  efforts  include 
seeking  information  from,  and  pursuing 
leads  obtained  from  the  State  housing 
agency,  the  city  government,  local 
newspapers,  rental  agencies  and  the 
ovkTier); 

(ii)  The  vacancy  rate  for  affordable 
housing  of  appropriate  size  is  below  five 
percent  in  the  housing  market  for  the 
area  in  which  the  project  is  located;  or 

(iii)  The  Comprehensive  Housing 
Affordability  Strategy  (CHAS).  as 
described  in  24  CFR  part  91  and  if 
applicable  to  the  covered  program, 
indicates  that  the  local  jurisdiction's 
housing  market  lacks  sufficient 
affordable  housing  opportunities  for 
households  having  a  size  and  income 
similar  to  the  family  seeking  the 
deferral. 

(3)  Time  limit  on  deferral  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  deferral  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  shall  not  exceed  a  period  of  three 
years.    -^ 

(4)  Notification  requirements  for 
beginning  of  each  deferral  period.  At  the 
beginning  of  each  deferral  period,  the 
project  owner  must  inform  the  family  of 
its  ineligibiUty  for  financial  assistance 
and  offer  the  family  information 
concerning,  and  referrals  to  assist  in 
finding,  other  affordable  housing. 

(5)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
deferral  period.  Before  the  end  of  each 
deferral  period,  the  project  owner  must: 

(i)  Make  a  determination  of  the 
availability  of  affordable  housing  of 
appropriate  size  based  on  the  vacancy 
rate  for  affordable  housing  of 
appropriate  size  in  the  housi.ng  market 
for  the  area  in  which  the  project  is 
located,  the  CHAS  (if  applicable).  Lhe 
owner's  own  knowledge  of  the 
availability  of  affordable  housing,  and 
on  evidence  of  the  tenant  family's 
efforts  to  locate  such  housing. 
(Affordable  housing  will  be  determined 
to  be  available  if  the  vacancy  rate  is  five 
percent  or  greater,  or  if  the  CHAS  (if 
applicable),  the  owner's  knowledge  and 


the  tenant's  evidence  indicate  that  other 
affordable  housing  is  available)  and 

(ii)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  will  be  deferred  again 
(provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceed  three  years), 
and  a  determination  was  made  that 
other  affordable  housing  is  not 
available;  or 

(iii)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  result  in 
aggregate  deferral  periods  that  exceed 
three  yeeirs.  or  a  determination  has  been 
made  that  other  affordable  housing  is 
available. 

(d)  Notification  of  decision  on  family 
presen'ation  assistance.  A  project  owner 
shall  notify  the  family  of  its  decision 
concerning  the  family's  qualification  for 
assistance  under  this  section.  If  the 
family  is  ineligible  for  assistance  under 
this  section,  the  notification  shall  state 
the  reasons,  which  must  be  based  on 
relevant  factors.  For  tenant  families,  the 
notice  also  shall  inform  the  family  of 
any  applicable  appeal  rights. 

§  200.188    Proration  of  assistance. 

(a)  Applicability.  This  section  applies 
to  a  m'xed  family  other  than  a  family 
receiving  continued  assistance  under 

§  200  187(b).  or  other  than  a  family  for 
which  termination  of  assistance  is 
temporarily  deferred  under  §  200.187(c). 

(b)  Method  for  prorating  assistance. 
Per  each  of  the  three  types  of  assistance 
covered  by  this  subpart,  the  project 
owner  shall  prorate  the  family's 
assistance  as  folio'.%s 

(1)  Proration  under  Rent  Supplement 
rrogrnm.  If  the  household  participates 
in  the  Rent  Supplement  Program,  the 
rent  supplement  pa;d  on  the 
household's  behal:  shaii  be  the  rent 
suprle.Tient  the  household  would 
othenvise  be  entitled  to,  multiplied  by 
a  fraction,  the  der.o.m:nator  of  which  is 
the  number  of  people  in  the  household 
and  the  numerator  of  which  is  the 
numler  of  elig^b!e  persons  in  the 
household. 

(2)  Proration  under  Section  235 
Frcgram.  If  the  household  participates 
in  the  Section  235  Program,  the  interest 
reduction  payments  paid  on  the 
household's  behalf  shall  be  the 
paym.ents  the  household  would 
otherwise  be  entitled  to,  multiplied  by 
a  fraction  the  denominator  of  which  is 
the  number  of  people  in  the  household 
and  the  numerator  of  which  is  the 
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number  of  eligible  persons  in  the 
household; 

(3)  Proration  under  Section  236 
Pwffxim  without  the  benefit  of 
additional  assistance.  If  the  household 
participates  in  the  Section  236  Program 
without  the  benefit  of  any  additional 
assistance,  the  household's  rent  shall  be 
increased  above  the  rent  the  household 
would  otherwise  pay  by  an  amount 
equal  to  the  difference  between  the 
market  rate  rent  for  the  unit  and  the  rent 
the  household  would  otherwise  pay 
multiplied  by  a  fraction  the 
denominator  of  whidi  is  the  number  of 
people  in  the  household  and  the 
numerator  of  which  is  the  niunber  of 
ineligible  persons  in  the  household; 

(4)  Proration  under  Section  236 
Program  with  the  benefit  of  additional 
assistance.  If  the  household  participates 
in  the  Section  236  Program  with  the 
benefit  of  additional  assistance  imder 
the  rent  supplement,  rental  assistance 
payment  or  Section  8  pro^ums,  the 
household's  rent  shall  be  increased 
above  the  rent  the  household  would 
otherwise  pay  by: 

(i)  An  amount  equal  to  the  difference 
between  the  market  rate  rent  for  the  \uiit 
and  the  basic  rent  for  the  unit 
multiphed  by  a  fraction,  the 
denominator  of  which  is  the  number  of 
people  in  the  household,  and  the 
numerator  of  which  is  the  niunber  of 
ineligible  persons  in  the  household, 
plus; 

(ii)  An  amount  equal  to  the  rent 
supplement,  housing  assistance 
payment  or  rental  assistance  payment 
the  household  would  otherwise  be 
entitled  to  multiphed  by  a  fraction,  the 
denominator  of  which  is  the  number  of 
people  in  the  household  and  the 
numerator  of  which  is  the  number  of 
ineligible  persons  in  the  household. 

S20ai89    ProMMlion  of  assistanca  to 
nondtlzeii  liiideiitB. 

(a)  GeiKTol.  The  provisions  of 
§§  200.187  and  200.188,  permitting 
continued  assistance,  prorated 
assistance  or  temporary  deferral  of 
termination  of  assistance  for  certain 
families,  do  not  apply  to  any  person 
who  is  determined  to  be  a  noncitizen 
student,  as  defined  in  paragraph  (b)  of 
this  section,  or  the  family  of  the 
noncitizen  student,  as  described  in 
paragraph  (c)  of  this  section. 

(b)  Noncitizen  student.  For  purposes 
of  this  part,  a  nondtizen  student  is 
defined  as  a  noncitizen  who: 

(1)  Has  a  residence  in  a  foreign 
country  that  the  person  has  no  intention 
of  abandoning; 

(2)  Is  a  bona  fide  student  qualified  to 
pursue  a  fiill  course  of  study;  and 


(3)  Is  admitted  to  the  United  States 
temporarily  and  solely  for  purposes  of 
pursuing  such  a  course  of  study  at  an 
estfblished  institution  of  learning  or 
other  recognized  place  of  study  in  the 
United  States,  particularly  designated 
by  Buch  person  and  approved  by  the 
Attorney  General  after  consultation  with 
the  Department  of  Education  of  the 
United  States,  which  institution  or  place 
of  study  shall  have  agreed  to  report  to 
the  Attorney  General  the  termination  of 
attendance  of  each  nonimmigrant 
student  (and  if  any  such  institution  of 
learning  or  place  of  study  fails  to  make 
such  reports  promptly  the  approval 
shall  be  withdrawn). 

(c)  Family  of  noncitizen  student.  The 
prohibition  on  providing  assistance  to  a 
noocitizen  student  as  described  in 
partgraph  (a)  of  this  section  also 
extends  to  the  noncitizen  spouse  of  the 
noncitizen  student  and  minor  children 
of  any  noncitizen  student  if  the  spouse 
or  diildren  are  accompanying  the 
student  or  following  to  join  such 
student.  The  prohibition  on  providing 
assistance  to  a  nondtizen  student  does 
not  extend  to  the  dtizen  spouse  of  the 
nondtizen  student  and  the  children  of 
the  dtizen  spouse  and  nondtizen 
student. 

S20ai90    Compliance  with 
noncMaCTtmlnattoorxiulwroenta. 

The  project  owner  shall  administer 
the  restrictions  on  use  of  assisted 
housing  by  nondtizens  with  ineligible 
imiaigratioD  status  imposed  by  this  part 
in  conformity  with  the 
Doodlscrimination  requirements  of, 
including,  but  not  Umited  to,  title  VI  of 
the  Qvil  Rights  Art  of  1964  (42  U.S.C 
2000d-2000d-5),  section  504  of  the 
Rehabihtation  Art  of  1973  (29  U.S.a 
794),  the  Fair  Housing  Art  (42  U.S.C. 
3601-^3619),  and  the  regulations 
implementing  these  statutes,  and  other 
dvil  rights  statutes  dted  in  the 
applicable  program  regulations.  These 
statutes  prohibit,  among  other  things, 
discriminatory  practices  on  the  basis  of 
raca.  color,  national  origin,  sex,  reUgion, 
age,  disabihty  and  familial  status  in  the 
provision  of  housing. 

9200.191    Protection  from  liabUlty  for 
project  owners,  State  and  local  government 
agencies  and  oftldais. 

(a)  Protection  from  liability  for  project 
owners.  HUD  will  not  take  any 
compliance,  disallowance,  penalty,  or 
other  regulatory  action  against  a  projert 
owner  with  respert  to  any  error  in  its 
determination  of  eligibility  for  finandal 
assiftance  based  on  dtizenship  or 
Immigration  status: 

(1)  If  the  pro)ert  owner  established 
eligibility  based  upon  verification  of 


eligible  immigration  status  through  the 
verification  system  described  in 
§200.185; 

(2)  Because  the  projert  owner  was 
required  to  provide  an  opportunity  for 
the  family  to  submit  evidence  in 
accordance  with  §  200.183; 

(3)  Because  the  projert  owner  was 
required  to  wait  for  completion  of  INS 
verification  of  immigration  status  in 
accordance  with  §200.185; 

(4)  Because  the  projert  owner  was 
required  to  wait  for  completion  of  the 
INS  appeal  process  provided  in 
accordance  with  §  200.186(e);  or 

(5)  Because  the  projert  owner  was 
required  to  provide  an  informal  hearing 
in  accordance  with  §  200.186(f). 

(b)  Protection  from  liability  for  State 
and  local  government  agencies  and 
officials.  State  and  local  government 
agencies  and  officials  shall  not  be  liable 
for  the  design  or  implementation  of  the 
verification  system  described  in 
§  200.185  and  the  informal  lieahngs 
provided  imder  §  200.186,  as  long  as  the 
implementation  by  the  State  and  local 
government  jagency  or  offidal  is  in 
accordance  with  prescribed  HUD  rules 
and  requirements. 

§20ai92    UabilltyoflneilgtbletBnantsfor 
reimtMjrsement  of  iMneflts. 

Where  a  tenant  has  received  the 
benefit  of  HUD  finandal  assistance  to 
which  the  tenant  was  not  entitled 
because  the  tenant  intentionally 
misrepresented  "eligible  status"  (as 
defined  in  §  200.182),  the  ineligible 
tenant  is  responsible  for  reimbursing 
HUD  for  the  assistance  improperly  paid. 
If  the  amount  of  the  assistance  is 
substantial,  the  projert  o%vner  is 
encouraged  to  refer  the  case  to  the  HUD 
Regional  Inspertor  General's  office  for 
further  investigation.  Possible  criminal 
prosecution  may  follow  based  on  the 
False  Statements  Art  (18  U.S.C  1001 
and  1010). 

PART  215— RENT  SUPPLEMENT 
PAYMENTS 

3.  The  authority  dtation  for  part  215 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C  1701s;  42  U.S.C 

3535(d). 

4.  In  §  215.20,  paragraph  (b)(2)  would 
be  amended  by  adding  a  new  sentence 
at  the  end  to  read  as  follows: 

§215.20   Qualtfled tenant 

*        »        »        *        * 

(b)*  •  • 

(2)  •  •  •  For  restrictions  on  financial 
assistance  to  nondtizens  with  ineligible 
immigration  status,  see  part  200,  subpart 
G,  of  this  chapter. 
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5.  In  §  215.25.  paragraph  (a)(1)  would 
be  revised  to  read  as  follows: 

§  215.25    Determination  of  eligibility. 

(a)(1)  The  housing  owner  shall 
determine  eligibility  following 
procedures  prescribed  by  the 
Commissioner  when  processing 
applications  for  admission  and  tenant 
applications  for  assistance.  The 
requirements  of  part  200.  subpart  G.  of 
this  chapter  govern  the  submission  and 
verification  of  citizenship  information 
and  eligible  immigration  status  for 
applicants,  and  the  procedures  for 
denial  or  proration  of  assistance  based 
upon  a  failure  to  establish  eligible 
immigration  status. 
*        •        »        *        • 

6.  Section  215.55  would  be  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a),  by  adding  one  sentence  at 
the  end  of  paragraph  (b).  and  by  adding 
two  sentences  at  the  end  of  paragraph 
(c).  to  read  as  follows: 

§  215.55    Reexamination  of  family  income 
and  composition. 

(a)  •  •  •  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule),  the  owner  shall 
follow  the  requirements  of  part  200, 
subpart  G,  of  this  chapter  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members.  Thereafter, 
at  each  regular  reexamination,  the 
owner  shall  follow  the  requirements  of 
part  200,  subpart  G.  of  this  chapter, 
concerning  obtaining  and  processing 
information  on  the  citizenship  or 
eligible  immigration  status  of  any  new 
family  member. 

(b)  •  •  *  At  any  interim 
reexamination  after  [insert  the  effective 
date  of  the  final  rule]  when  a  new 
family  member  has  been  added,  the 
owner  shall  follow  the  requirements  of 
part  200,  subpart  G,  of  this  chapter, 
concerning  obtaining  and  processing 
information  on  the  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 

(c)  Termination  of  assistance.  •   •  • 
Assistance  also  may  be  terminated  in 
accordance  with  any  requirements  of 
the  lease  or  with  HUD  requirements. 
The  procedures  of  part  200,  subpart  G, 
of  this  chapter,  apply  when  termination 
is  based  upon  a  determination  that  the 
tenant  does  not  have  eligible  * 
immigration  status. 

7.  A  new  §215.80  would  be  added  to 
read  as  follows: 

§  21 5.80    Deteimlnation  of  eligible 
immigration  ctatua  of  applicants  and 
tenants;  protection  from  liability. 

(a)  Housing  owner's  obligation  to 
make  determination.  A  housing  owner 


shall  obtain  and  verify  information 
regarding  the  citizenship  or  immigration 
status  of  applicants  and  tenants  in 
accordance  with  the  procedures  of  part 
200,  subpart  G,  of  this  chapter. 

(b)  Protection  from  liability.  HUD  will 
not  take  any  compliance,  disallowance, 
penalty  or  other  regulatory  action 
against  a  housing  owner  with  respect  to 
any  error  in  its  determination  that  an 
individual  is  eligible  for  financial 
assistance  based  upon  citizenship  or 
eligible  immigration  status,  as  provided 
in  §  200.189  of  this  chapter. 

PART  23S-MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

8.  The  authority  citation  for  part  235 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  1715b.  and  17152:  42 
U.S.C.  3535(d). 

9.  Section  235.2- would  be  amended 
by  adding  a  new  paragraph  (f)  to  read 
as  follows: 

§  235.2    Basic  program  outline. 

(f)  Evidence  of  citizenship  or  eligible 
immigration  status  shall  be  submitted 
by  the  applicant  or  mortgagor  and 
verified  in  accordance  with  part  200, 
subpart  G  of  this  chapter  and  §235.13. 

10.  Section  235,10  would  be  amended 
by  adding  a  new  paragraph  (c)(2)(iii) 
and  by  adding  a  sentence  at  the  end  of 
paragraph  (e),  to  read  as  follows: 

§235.10    Eligible  mortgagors. 

*         *         *         •         * 

(c)*   •   • 
(2)*    *    • 

(iii)  A  new  member  is  added  to  the 
family  in  which  case  evidence  of 
citizenship  or  eligible  immigration 
status  also  shall  be  submitted,  in 
accordance  with  part  200,  subpart  G,  of 
this  chapter. 
***** 

(e)  *    •    *  Eligibihty  for  assistance 
under  this  subpart  also  requires 
citizenship  or  eligible  immigration 
status,  as  determined  in  accordance 
with  part  200,  subpart  G.  of  this  chapter, 
except  that  citizenship  or  eligible 
immigration  status  shall  not  be  required 
of  a  mortgagor  whose  assistance  contract 
was  executed  before  [insert  the  effective 
date  of  the  final  rule]  and  remains 
unchanged  after  that  date.  (See 
§  235.13(c).) 


11.  A  new  §235.13  would  be  added 
to  read  as  follows: 


§235.13    Special  requirements  concerning 
citizenship  or  eligible  Immigration  status. 

(a)  General.  Except  as  may  be 
supplemented  by  the  provisions  of  this 
section,  the  requirements  of  24  CFR  part 
200.  subpart  G.  concerning  restrictions 
on  the  use  of  assisted  housing  by 
noncitizens  with  ineligible  immigration 
status  are  applicable  to  mortgagees  and 
mortgagors  covered  by  the  Section  235 
Program  with  the  exception  of 
mortgagors: 

(1)  Whose  assistaftce  contracts  were 
e.xecated  before  [insert  the  effective  date 
of  the  final  rule]  and  remain  unchanged 
after  that  date;  or 

(2)  Who  refinance  their  section  235 
mortgages,  which  were  executed  before 
[insert  effective  date  of  final  rule]  and 
whose  assistance  contracts  were 
unchanged  after  that  date,  with 
mortgages  insured  under  section  235(r) 
of  the  National  Housing  Act  (12  U.S  C. 
1715Z). 

(b)  Notification  of  requirements  to 
submit  evidence  of  eligible  status — (1) 
Notice  to  applicants.  A  mortgagee  shall 
notif>  applicants,  including  applicants 
whose  names  are  on  a  waiting  list  on 
[insert  the  effective  date  of  the  final 
rule],  that  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  evidence 
of  eligible  citizenship  and  immigration 
status  as  required  under  24  CFR  part 
200,  subpart  G. 

(2)  Notice  to  mortgagors.  A  mortgagee 
also  shall  notify  mortgagors  (except 
Section  235(r)  mortgagors)  whose 
contracts  are  executed  after  [insert  the 
effective  date  of  the  final  rule]  that 
continued  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  of  eligible  status  required  in  24 
CFR  part  200.  subpart  G,  This  notice 
requirement  also  shall  apply  to 
mortgagors  whose  contracts  are  revised, 
at  the  request  of  the  mortgagor,  after 
[insert  the  effective  date  of  die  final 
rule). 

(c)  Submission  ofexidence  of  eligible 
status— [1]  When  evidence  of  eligible 
immigration  status  is  to  be  submitted.  A 
mortgagee  shall  obtain  evidence 
concerning  an  applicant  or  mortgagor's 
citizenship  or  eligible  immigration 
status,  as  required  by  24  CFR  part  200, 
subpart  G.  at  the  following  times: 

(i)  Application  for  assistance:  and 
(ii)  Tbe  first  recertification  of  family 
income  and  composition  conducted 
after  [insert  the  effective  date  of  the  final 
rule],  in  accordance  with  §  235.10  or 
§  235.350.  The  requirements  of  this 
section  are  not  applicable  to  mortgagors 
whose  assistance  contracts  were 
executed  before  [insert  the  effective  date 
of  the  final  rule]  and  remain  unchanged 
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after  that  date,  or  to  mortgagors  who 
refinance  their  section  235  mortgages, 
which  were  executed  before  (insert  the 
effective  date  of  the  final  rule]  and 
whose  assistance  contracts  remain 
unchanged  after  such  date,  with 
mortgages  insured  under  section  235(r) 
of  the  National  Housing  Act. 

(2)  Extensions  of  time  to  submit 
evidence  of  eligible  status.  The 
provisions  of  §  200.183(e)  of  this 
chapter,  concerning  extension  of  time 
within  which  to  si^mit  evidence  of 
eUgible  status  are  appUcable. 

(d)  Certification  by  mortgagee — (1) 
General.  TTie  mortgagee  shall  verify  the 
evidence  submitted  in  the  case  of  an 
applicant  or  mortgagor  declaring  eligible 
immigration  status,  in  accordance  with 
the  requirements  of  part  200,  subpart  G, 
of  this  chapter,  and  certify  to  the 
Secretary  that  the  required  information 
concerning  citizenship  or  eligible 
immigration  status  has  been  submitted 
and  verified  (if  applicable)  for  ail 
persons  for  whom  the  evidence  is 
required.  If  the  appUcant  or  mortgagor's 
citizenship  or  eligible  inunigration 
status  is  not  established  as  a  result  of 
the  process  required  \mder  24  CFR  part 
200,  subpart  G,  the  mortgagee  shall 
notify  the  applicant  or  mortgagor  in 
accordance  with  the  requirements  of  24 
CFR  part  200,  subpart  G  concerning 
notification  of  the  possibiUty  of  denial 
or  termination  of  assistance,  and,  if 
applicable,  of  additional  assistance  that 
may  be  available  to  the  appUcant  or 
mortgagor. 

(2)  Invalid  certification,  (i)  If  the 
mortgagee  has  certified  to  the  Secretary 
in  accordance  with  paragraph  (d)(1)  of 
this  section  that  the  required 
information  concerning  citizenship  or 
ehgible  immigration  status  has  been 
submitted  and  verified  (if  applicable), 
and  the  Secretary  subsequently 
determines  that  the  procedures  required 
by  this  section  and  24  CFK  part  200, 
subpart  G,  were  not  followed,  the 
following  actions  will  be  taken: 

(A)  The  mortgagee  will  be  required  to 
repay  to  the  Secretary  the  full  amount 
of  assistance  pa}'ments  made  on  behalf 
of  the  mortgagor  under  this  part;  and 

(B)  No  additional  assistance  payments 
may  be  made  on  behalf  of  the  mortgagor. 

(ii)  The  Secretary  may  permit  the 
resumption  of  assistance  payments  if  all 
persons  residing  in  the  dwelling  whose 
status  was  not  detennined  to  be  eligible 
have  moved  from  the  dwelling  unit,  or 
their  status  has  been  determined  to  be 
eligible,  in  accordance  with  24  OrR  part 
200,  subpart  G. 

(iii)  If  the  mortgagee  has  certified  to 
the  Secretary  in  accordance  with 
paragraph  (c)(1)  of  this  section  that  the 
required  information  concerning 


ddzenship  or  ehgible  immigration 
status  has  been  submitted  and  verified 
(if  apphcable),  and  the  Secretary 
subsequently  determines  that  the 
mortgagor's  eUgible  status 
determination  was  based  on  firaudulent 
documents,  or  was  otherwise  defective, 
although  the  determination  was  made  in 
accordance  with  required  procedures, 
the  following  actions  will  be  taken: 

(A)  The  mortgagor  will  be  required  to 
rppay  to  the  Secretary  the  full  amount 
of  assistance  payments  made  on  behalf 
of  the  mortgagor  under  this  part;  and 

(B)  No  additional  assistance  payments 
may  Ik  made  on  behalf  of  the  mortgagor. 

(Iv)  The  Secretary's  right  to  repayment 
bom  the  mortgagor  under  paragraph 
(c)(2)(i)  of  this  section  shall  not  affect  or 
limit  the  Secretary's  right  to  refund  of 
overpaid  assistance  payments  from  the 
mortgagee  as  provided  in  §  235.361(b). 

(e)  Mortage  insurance  commitments. 
Commitments  to  insure  mortgages  under 
this  part  will  not  be  issued  or  extended 
unless  the  mortgagee  has  made  the 
certification  required  under  paragraph 
(c)  of  this  section. 

(f)  Other  related  provisions.  See 

§  235.10  for  eligibility  requirements, 
specifically  citizenship  and  eligible 
immigration  status;  §  235.350  for  the 
mortgagor's  required  recertification, 
including  provision  of  information 
coQceming  ehgible  immigration  status; 
and  generally  part  200,  subpart  G,  of 
thit  chapter,  for  the  provisions  on 
restrictions  to  providing  assistance  to 
noDcitizens  with  inehgible  immigration 
status. 

12.  In  §  235.325,  a  new  paragraph  (c) 
would  be  added  to  read  as  follows: 

§  235.325    Qualified  cooperative  n>emt>ers. 

***** 

(c)  Ehgibility  as  a  cooperative  member 
under  this  subpart  also  requires  eligible 
status  with  respect  to  citizenship  or 
eligible  immigration  status  detennined 
in  accordance  with  24  CFR  part  200, 
subpart  G.  (See  §235.13.) 

13.  Section  235.350  would  be 
amended  by  adding  a  new  paragraph 
(a)(2)(iii)  to  read  as  follows: 

§235.350    Mortgagor's  required 
recerttticatJon. 

(a)  •  *  • 

(2)«   •  • 

(Iii)  A  new  member  is  added  to  the 
family  who  is  not  bom  in  the  United 
States  (except  for  a  mortgagor  described 
in  $  235.13(a)(1)  or  (2)). 
***** 

14.  In  §  235.375.  a  new  paragraph 
(b)|6)  would  be  added  to  read  as 
follows: 


9235^5   Termination,  suspension,  or 
reinstatement  of  ttie  eseielance  peyroents 
contract 

•        •        •        »        • 

(b)*   *   * 

(6)  Failure  to  provide  evidence  of 
citizenship  or  eligible  immigration 
status  in  accordance  with  24  CFR  part 
200,  subpart  G: 

(i)  For  a  new  member  of  the  family, 
other  than  a  child  bom  in  the  United 
States,  except  with  respect  to  a 
mortgagor  described  under  §  235.13(a) 
(1)  and  (2); 

(ii)  At  the  first  recertification  of  an 
assistance  contract,  except  with  respect 
to  a  mortgagor  described  in  §  235.13(a) 
(1)  and  (2);  or 

(iii)  Upon  modification  of  an  existing 
assistance  contract. 


PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENTS  FOR  RENTAL  PROJECTS 

15.  The  authority  citation  for  part  23B 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C  1715b  and  1715a-l; 
42  U.S.C  3535(d). 

16.  In  §  236.2,  the  definition  of 
"qualified  tenant"  would  be  amended 
by  adding  a  new  paragraph  ^c)  to  read 
as  follows: 

$236^    Definitions. 

•  •        •        •        • 

Qualified  tenant.  *  •  * 
(c)  Iroi  restrictions  on  financial 
assistance  to  nondtizens  with  ineligible 
immigration  status,  see  24  CFR  part  200, 
subpart  G. 

17.  hi  §  236.70,  paragraph  (a)(1) 
would  be  revised  to.read  as  follows: 

§  236.70    Occupancy  requirements. 

(a)(1)  The  housing  owner  shall 
determine  eUgibihty  following 
procedures  prescribed  by  the 
Commissioner  when  processing 
applications  for  admission.  The 
requirements  of  24  CFR  part  200, 
subpart  G,  govern  the  submission  and 
verification  of  information  related  to 
citizenship  and  eligible  inunigration 
status  for  those  applicants  who  seek 
admission  at  a  below  market  rent. 

•  *        *        •        * 

10.  Section  236.80  would  be  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a),  by  adding  one  sentence  at 
the  end  of  paragraph  (b),  and  by  adding 
three  sentences  at  the  end  of  paragraph 
(c).  to  read  as  follows: 

§  236.80    Reexamination  of  income. 

(a)  *  *  •  At  the  first  regular 
reexamination  after  [insert  the  effective 
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date  of  the  final  rule],  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
200,  subpart  G.  concerning  obtaining 
and  processing  information  on  the 
citizenship  or  eligible  immigration 
status  of  all  family  members.  Thereafter, 
at  each  regular  reexamination,  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  200,  subpart  G,  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  ehgible  immigration 
status  of  any  new  family  member. 

Cb)  *   *   *  At  any  interim 
reexamination  after  [insert  the  effective 
date  of  the  final  rule)  when  there  is  a 
new  family  member,  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
200,  subpart  G,  concerning  obtaining 
and  processing  information  on  the 
citizenship  or  eligible  immigration 
status  of  the  new  family  member. 

(c)  *  *  *  Assistance  also  may  be 
terminated  in  accordance  with  any 
requirements  of  the  lease  or  with  HUD 
requirements.  When  termination  is 
based  upon  a  determination  that  the 
lenant  does  not  have  eligible 
immigration  status,  the  procedures  of  24 
CFR  part  200,  subpart  G,  apply.  The 
procedures  include  the  provision  of 
assistance  to  certain  mixed  families 
(families  whose  members  include  those 
with  eligible  immigration  status,  and 
those  without  eligible  immigration 
status)  in  Ueu  of  termination. 

19.  In  §236.710,  d  new  sentence 
would  be  added  at  the  end  of  this 
section  to  read  as  follows: 

§23fi.7-IO    Ouatif  led  tenant 

*   *  *  For  restrictions  on  financial 
assistance  to  noncitizens  vrith  ineligible 
immigration  status,  see  24  CFR  part  200. 
subpart  G. 

20.  In  §  236.715,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§236.715    Determination  of  eligibility. 

(a)  The  housing  owner  shall 
determine  eligibility  following 
procedures  prescribed  by  the 
Commissioner  when  processing 
applications  for  admission  and  tenant 
applications  for  assistance.  The 
requirements  of  24  CFR  part  200, 
subpart  G,  govern  the  submission  and 
verification  of  information  related  to 
citizenship  and  eligible  immigration 
status  for  applicants,  and  the  procedures 
for  denial  of  assistance  based  upon  a 
failure  to  establish  eligible  immigration 
status. 


§  236.765    Detenninatkm  of  eUglbi* 
immigration  status  of  applicants  and 
tenants; -protection  from  llabittty. 

(a)  Housing  ov^-ner's  obligation  to 
make  determination.  A  housing  owner 
shall  obtain  and  verify  information 
regarding  the  citizenship  or  immigration 
status  of  applicants  and  tenants  in 
accordance  with  the  procedures  of  24 
CFR  part  200,  subpart  G. 

(b)  Protection  from  liability.  HUD  will 
not  take  any  compliance,  disallowance, 
penalty  or  other  regulatory  action 
against  a  housing  owner  with  respect  to 
any  error  in  its  determination  to  make 
an  individual  eligible  for  financial 
assistance  based  upon  citizanship  or 
eligible  immigration  status,  as  provided 
in  24  CFR  part  200,  subpart  G. 

PART  247— EVICTIONS  FROM 
CERTAIN  SUBSIDIZED  AND  HUD- 
OWNED  PROJECTS 

22.  The  authority  citation  for  part  247 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  1701s,  1715b,  17151, 
and  1715Z-1;  42  U.S.C.  l-137a,  1437c,  1437f 
and  3535(d). 

23.  In  §  247.3.  paragraph  (c)(3)  would 
be  revised  to  read  as  follows: 

§  247.3    Entittemert  of  tenants  to 

occupancy. 

*        *        »        •    _     • 

(c)  *   *   * 

(3)  Failure  of  the  tenant  to  supply  on 
time  all  required  information  on  the 
income  and  composition,  or  eligibility 
factors,  of  the  tenant  household 
(including,  but  not  limited  to,  failure  to 
submit  required  evidence  of  citizenship 
or  eligible  immigration  status,  in 
accordance  with  24  CFR  part  200, 
subpart  G,  failure  to  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  bv  24 
CFR  part  200,  subpart  T,  or  24  CFR  part 
750  (as  appropriate),  or  failure  to  sign 
and  submit  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
200,  subpart  V,  or  24  CFR  part  760  (as 
appropriate),  or  to  knowingly  provide 
incomplete  or  inaccurate  information; 
and 


21.  A  new  §  236.765  would  be  added 
to  subpart  D  read  as  follows: 


PART  812— DEFINITION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSONS 

24.  The  authority  citation  for  part  812 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1436a.  1437a  and 
3535(d). 

25.  In  §812.1.  paragraph  (a)  would  be 
amended  by  remo.ing  the  word  "and" 


following  the  semicolon  in  paragraph 
(a)(1);  by  removing  the  period  at  the  end 
of  paragraph  (a)(2)  and  replacing  with 
"and";  and  by  adding  a  new  paragraph 
(a)(3).  to  read  as  follows: 


§812.1 

(a) 


Purpose  and  appHcabUity. 


(3)  Implements  the  statutory 
prohibition  against  making  assistance 
under  the  United  States  Housing  Act  of 
1937  ("Act")  (42  U.S.C.  1437)  aviiilable 
for  the  benefit  of  noncitizens  with 
ineligible  immigration  status. 

*  •        •        »        • 

26.  Section  812.2  would  be  amended 
by  adding  definitions  in  alphabetical 
order  for  the  terms  "Child."  "Citizen." 
"Evidence  of  citizenship  or  eligible 
immigration  status,"  "HA,"  "Head  of 
household,"  "HUD,"  "INS,"  "Mixed 
family,"  "National,"  "Noncitizen,"  and 
"Responsible  entity,"  "Section  214"  and 
"Section  214  covered  programs  '  to  read 
as  follows: 

§812.2    Definttions. 

*  *         »         •         • 

Child.  .\  member  of  the  family,  other 
than  the  family  head  or  spouse,  who  is 
under  18  years  of  age. 

Citizen.  A  citizen  or  national  of  :he 
United  States. 

*  »         »         »         • 

Evidence  of  citizenship  or  eligible 
immigration  status.  The  documents 
which  must  be  submitted  to  eviden<  e 
citizenship  or  eligible  immigration 
status.  (See  §  812.6(b).) 

*  «         «         •         • 

HA.  A  housing  authority — either  a 
public  housing  agency  or  an  Indi.in 
housing  authority,  or  both. 

*  •         •        •        • 

Head  of  hcu^ekoid.  The  adult 
member  of  the  family  who  is  the  brad 
of  the  household  for  purposes  of 
determining  income  eiigibUity  and  rent 

HL'D.  The  Department  of  Housing  and 
Urban  Development. 

IKS.  The  U.S.  Immigration  and 
Naturalization  Service. 

*  *         •         »         » 

Mixed  family.  A  family  whose 
members  include  those  with  cilizrjnship 
or  eligible  mimigration  status,  and  those 
without  citizenship  or  eligible 
immigration  status. 

National.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  resuh  of  birth 
in  a  United  States  territory  or 
possession. 

Noncitizen.  A  person  who  is  neither 
a  citizen  nor  national  of  the  United 
States. 

Responsible  entity.  The  person  or 
entity  responsible  for  administering  the 
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restrictions  on  providing  assistance  to 
noncitizens  with  Ineligible  immigration 
status: 

(1)  For  the  Section  8  Certificate,  the 
Section  8  Housing  Voucher,  and  the 
Section  8  Moderate  Rehabilitation 
programs,  the  housing  authority  (HA) 
administering  the  program  under  an 
ACC  with  HUD. 

(2)  For  all  other  Section  8  programs, 
the  owner. 

Section  214.  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980,  as  amended  (42  U.S.C. 
1436a).  Section  214  restricts  HUD  from 
making  financial  assistance  available  for 
noncitizens  unless  they  meet  one  of  the 
six  statutory  categories  of  eligible 
immigration  status. 

Section  214  covered  programs. 
Programs  to  which  the  restrictions 
imposed  by  section  214  apply  are 
programs  that  make  available  financial 
assistance  pursuant  to  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437- 
440),  section  235  or  section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z 
and  1715Z-1)  and  section  101  of  the 
-Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C.  1701s). 
***** 

27.  Part  812  would  be  amended  by 
redesignating  §§812.1  through  812.4  as 
subpart  A,  and  by  adding  the  subpart 
heading  to  read,  "Subpart  A— ^ieneral," 
and  by  adding  a  new  subpart  B, 
consisting  of  §§  812.5  through  812.15,  to 
read  as  follows: 

Subpart  B— Restrictions  on  Assistance  to 
Noncitizens 

Sec. 

812.5  General. 

812.5a    Requirements  concerning 
documents. 

812.6  Submission  of  evidence  of  citizenship 
or  eligible  immi^tion  status. 

812.7  Documents  of  eligible  immigration 
status. 

812.8  Verification  of  eligible  immigration 
status. 

812.9  Delay,  deniahor  termination  of 
assistance. 

812.10  Preser\'ation  of  mixed  families  and 
other  families. 

812.11  Proration  of  assistance. 

812.12  Prohibition  of  assistance  to 
noncitizen  students. 

812.13  Compliance  with  nondiscrimination 
requirements. 

812.14  Protection  from  liability  for 
responsible  entities.  State,  local,  and 
tribal  government  agencies  diid  officials. 

812.15  Liability  of  ineligible  families  for 
reimbursement  of  benefits. 


Subpart  B — Restrictions  on  Assistance 
to  Noncitizens 

§812.5    Generai. 

(a)  Restrictions  on  assistance. 
Assistance  provided  under  a  section  214 
covered  program  is  restricted  to: 

(1)  Citizens;  or 

(2)  Noncitizens  who  have  eligible 
immigraition  status  in  one  of  the 
following  categories: 

(i)  A  noncitizen  lawfully  admitted  for 
permanent  residence,  as  defined  by 
section  101(a)(20)  of  the  Immigration 
and  Nationahty  Act  (INA),  as  an 
immigrant,  as  defined  by  section 
101(a)(15)  of  the  INA  (8  U.S.C. 
1101(a)(20)and  1101(a)(15). 
respectively)  [immigrants].  (This 
category  includes  a  noncitizen  admitted 
under  section  210  or  210A  of  the  INA 
(8  U.S.C  1160  or  1161).  [special 
agricultural  worker],  who  has  been 
granted  lawful  temporary  resident 
status); 

(ii)  A  noncitizen  who  entered  the 
United  States  before  January  1,  1972,  or 
such  later  date  as  enacted  by  law,  and 
has  continuously  maintained  residence 
in  the  United  States  since  then,  and  who 
is  not  ineligible  for  citizenship,  but  who 
is  deem.ed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  under  section  249  of  the  INA  (8 
U.S.C.  1259); 

(iii)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  pursuant  to 
an  admission  imder  section  207  of  the 
INA  (8  U.S.C.  1157)  [refugee  status]; 
pursuant  to  the  granting  of  asylum 
(which  has  not  been  terminated)  under 
section  208  of  the  INA  (8  U.S.C.  1158) 
[asylum  status];  or  as  a  result  of  being 
granted  conditional  entry  under  section 
203(a)(7)  of  the  INA  (8  U.S.C.  1153(a)(7)) 
before  April  1, 1980,  because  of 
persecution  or  fear  of  persecution  on 
account  of  race,  religion,  or  political 
opinion  or  because  of  being  uprooted  by 
catastrophic  national  calamity; 

(iv)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  an  exercise  of  discretion  by  the 
Attorney  General  for  emergent  reasons 
or  reasofts  deemed  strictly  in  the  public 
interest  under  section  212(d)(5)  oi  the 
INA  (8  U.S.C.  1182(d)(5))  [parole  status]; 

(v)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  the  Attorney  General's  withholding 
deportation  under  section  243(h)  of  the 
INA  (8  U.S.C.  1253(h))  [threat  to  life  or 
freedom);  or 

(vi)  A  noncitizen  lawfully  admitted 
for  temporarv'  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S.C. 
1255a)  [amnesty  granted  under  INA 
24;Aj. 


(b)  Family  eligibility  for  assistance.  (1) 
A  family  shall  not  be  eligible  for 
assistance  imless  every  member  of  the 
family  residing  in  the  unit  is  determined 
to  have  eligible  status,  as  described  in 
paragraphia)  of  this  section; 

(2)  Despite  the  ineligibility  of  one  or 
more  family  members,  a  mixed  family 
may  be  eligible  for  one  of  the  three  types 
of  assistance  provided  in  §812.10.  A 
family  without  any  eligible  members 
and  receiving  assistance  on  [insert  the 
effective  date  of  the  final  rule]  may  be 
eligible  for  temporary  deferral  of 
termination  of  assistance  as  provided  in 
§812.10. 

§812.5a    Requirements  concerning 
documents. 

For  any  notice  or  docvunent  (decision, 
declaration,  consent  form,  etc.)  that 
§§  812.5  through  812.15  require  a 
responsible  entity  to  provide  to  an 
individual,  or  require  that  the 
responsible  entity  obtain  the  signature 
of  the  individual,  the  responsible  entity 
where  feasible,  must  arrange  for  the 
notice  or  document  to  be  provided  to 
the  individual  in  a  language  that  is 
understood  by  the  individual  if  the 
individual  is  not  proficient  in  English. 
(See  24  CFR  8.6  of  HUD's  regulations  for 
requirements  concerning 
communications  with  persons  with 
disabilities.) 

§  81 2.6    Submission  of  evidence  of 
citizenship  or  eligible  Immigration  status. 

(a)  General.  Eligibility  for  assistance 
or  continued  assistance  under  a  section 
214  covered  program  is  contingent  upon 
a  family's  submission  to  the  responsible 
entity  of  the  documents  described  in 
paragraph  (b)  of  this  section  for  each 
family  member.  If  one  or  more  family 
members  do  not  have  citizenship  or 
eligible  immigration  status,  the  family 
members  may  exercise  the  election  not 
to  contend  to  have  eligible  immigration 
status  as  provided  in  paragraph  (e)  of' 
this  section,  and  the  provisions  of 
§812.10  shall  apply. 

(b)  Evidence  of  citizenship  or  eligible 
immigration  status.  Each  family 
member,  regardless  of  age,  must  submit 
the  following  evidence  to  the 
responsible  entity:  ■ 

(1)  For  citizens,  the  evidence  consists 
of  a  signed  declaration  of  U.S. 
citizenship; 

(2)  For  noncitizens  who  are  62  years 
of  age  or  older  .or  who  will  be  62  years . 
of  age  or  older  and  receiving  assistance 
under  a  section  214  covered  program  on 
[insert  the  effective  date  of  the  final 
rulei,  the  evidence  consistsof:  | 

(i)  A  signed  declaration  of  eligible         ' 
immigration  status;  and 
(ii)  Proofof  age  document. 
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(3)  For  all  other  noncitizens.  the 
evidence  consists  of: 

(i)  A  signed  declaration  of  eligible 
immigration  status; 

(ii)  The  INS  documents  listed  in 
§812.7;  and 

(iii)  A  signed  verification  consent 
form. 

(c)  Declaration.  For  each  family 
member,  the  family  must  submit  to  the 
responsible  entity  a  vmtten  declaration, 
signed  under  penalty  of  perjury,  by 
v^rhich  the  family  member  declares 
whether  he  or  she  is  a  U.S.  citizen  or  a 
nonciUzen  virith  eligible  immigration 
status. 

(1)  For  each  adult,  the  declaration 
must  be  signed  by  the  adult. 

(2)  For  each  child,  the  declaration 
must  be  signed  by  an  adult  residing  in 
the  assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(d)  Vti'-ification  consent  form — (1) 
Who  signs.  Each  noncitizen  who 
declares  eUgible  immigration  status, 
must  sign  a  verification  consent  form  as 
follows: 

(i)  For  each  adult,  the  form  must  be 
signed  by  the  adult 

(ii)  For  each  child,  the  form  must  be 
signed  by  an  adult  member  of  the  family 
residing  in  the  assisted  dwelling  unit 
who  is  responsible  for  the  child. 

(2)  Notice  ofrelease  of  evidence  by 
responsible  entity.  The  veriCcation 
consent  form  shall  provide  that 
evidence  of  eligible  immigration  status 
may  be  released  by  the  responsible 
entity,  without  responsibility  for  the 
further  use  or  transmission  of  the 
evidence  by  the  entity  receiving  it.  to: 

(i)  HUD  as  required  by  HUD; 
-     (ii)  The  INS;  and,  if  applicable; 

(iii)  Another  Federal  agency,  or  a 
State  or  local  government  agency  in 
accordance  with  Federal,  State  or  local 
law  that  requires  the  release  of  the 
evidence  to  that  agency. 

(iy)  Notice  of  release  of  evidence  by 
HUD.  The  veriJBcation  consent  form  also 
shall  notify  the  individual  of  the 
possible  release  of  evidence  of  eligible 
immigration  status  by  HUD.  Evidence  of 
eligible  immigration  status  shall  only  be 
released  to  the  INS  for  purposes  of 
establishing  eligibility  for  financial 
assistance  and  not  for  any  other 
purpose.  HUD  is  not  responsible  for  the 
further  use  or  transmission  of  the 
evidence  or  other  information  by  the 
INS. 

(e)  Individuals  who  do  not  contend  to 
have  eligible  immigration  status.  If  one 
or  more  members  of  a  family  elect  not 
to  contend  that  they  have  eligible 
immigration  status  and  the  other 
members  of  the  family  establish  their 
citizenship  or  eligible  immigration 
status,  the  family  may  be  considered  for 


prorated  assistance  under  §  812.1 1 
despite  the  fact  that  no  declaration  or 
documentation  of  eligible  status  is 
submitted  by  one  or  more  members  of 
the  family,  the  family  must,  however, 
identify  to  the  responsible  entity,  the 
family  member  (or  members)  who  wrill 
elect  not  to  contend  that  he  or  she  has 
eligible  immigration  status. 

(f)  Notification  of  requirements  of 
section  214— {!]  When  notice  is  to  be 
issued.  Notification  of  the  requirement 
to  submit  evidence  of  citizenship  or 
eligible  immigration  status,  as  required 
by  this  section,  or  to  elect  not  to 
contend  that  one  has  eligible 
immigration  status,  as  allowed  bv 
paragraph  (e)  of  this  section,  shall  be 
given  by  the  responsible  entity  as 
follows: 

(i)  Applicant's  notice.  Notification  of 
the  requirement  to  submit  e"idence  of 
eligible  status  shall  be  give.-,  to  each 
applicant  at  the  time  of  application  for 
financial  assistance.  Families  whose 
applications  are  pending  on  [insert  the 
effective  date  of  the  final  rule]  shall  be 
notified  of  the  requirements  to  submit 
evidence  of  eligible  status  as  soon  as 
.possible  after  (insert  the  effective  date  of 
the  final  rule]. 

(ii)  Notice  to  families  already 
receiving  assistance.  For  a  family  in 
occupancy  on  [insert  the  effective  date 
of  the  final  rule]  notification  of  the 
requirement  to  submit  evidence  of 
eligible  status  shall  be  given  to  each  at 
the  time  of,  and  together  with,  the 
responsible  entity's  notice  of  the  first- 
regular  reexamination  after  that  date, 
but  not  later  than  one  year  following 
[insert  the  effective  date  of  the  final 
rule]. 

(2)  Fonn  and  content  of  notice.  The 
notice  shall: 

(i)  State  that  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  of  citizenship  or  eligible 
immigration  status,  as  required  by  this 
section; 

(ii)  Describe  the  type  of  evidence  that 
must  be  submitted  and  state  the  time 
period  in  which  that  evidence  must  be 
submitted  {see  paragraph  (g)  of  this 
section  concerning  when  evidence  must 
be  submitted);  and 

(iii)  State  that  assistance  will  be 
prorated,  denied  or  terminated,  as 
appropriate,  upon  a  final  determination 
of  ineligibility  after  all  appeals  have 
been  exhausted  (see  §  812.9  concerning 
INS  appeal,  and  informal  hearing 
process)  or,  if  appeals  are  not  pursued, 
at  a  time  to  be  specified  in  accordance 
with  HUD  requirements.  Families 
already  receiving  assistance  also  shall 
be  informed  of  how  to  obtain  assistance 


under  the  preservation  of  families 
provisions  of  §  812.10. 

(g)  When  evidence  of  eligible  status  is 
required  to  be  subniitted.  The 
responsible  entity  shall  require  evidence 
of  eligible  status  to  be  submitted  at  the 
times  specified  in  paragraph  (g)  of  this 
section,  subject  to  any  extension  granted 
in  accordance  with  paragraph  (h)  of  this 
section. 

(1)  Applicants.  For  apphcants.  the 
responsible  entity  must  ensure  that 
evidence  of  eligible  status  is  submitted 
not  later  than  the  date  the  responsible 
entity  anticipates  or  has  knowledge  that 
verification  of  other  aspects  of  eligibility 
for  assistance  will  occur  (see  §  812.8(a)). 

(2)  Families  already  receiving 
assistance.  For  a  family  already 
receiving  the  benefit  of  assistance  in  a 
covered  program  on  [insert  the  effective 
date  of  the  final  rule],  the  required 
evidence  shall  be  submitted  at  the  first 
regular  reexamination  after  (ijcsert  the 
effective  date  of  the  final  rule),  in 
accordance  with  program  requirements. 
(See  §§850.151.  880.603,  881.603, 
882.212.  882.515.  883.704.  884.124, 
886.124,  886.324,  or  887.357  of  this 
chapter.) 

(3)  jVew  occupants  of  assisted  units. 
For  any  new  family  members,  the 
required  evidence  shall  be  submitted  at 
the  first  interim  or  regular 
reexamination  following  the  person's 
occupancy. 

(4)  Changing  participation  in  a  HUD 
program.  Whenever  a  family  applies  for 
admission  to  a  section  214  covered 
program,  c\idence  of  eligible  status  is 
required  to  be  submitted  in  accordance 
with  the  requirements  of  this  part  unless 
the  family  already  has  submitted  the 
evidence  to  the  responsible  entity  for  a 
covered  program. 

(5)  One-time  evidence  requirement  for 
continuous  occupancy.  For  each  family 
member,  the  family  is  required  to 
submit  evidence  of  ehgible  status  one 
time  during  continuously  assisted 
occupancy  under  any  covered  program. 

(h)  Extensions  of  time  to  submit 
evidence  of  eligible  status — (1)  When 
extension  must  be  granted.  The 
responsible  entity  shall  e.xfend  the  time 
provided  in  paragraph  (g)  of  this 
section,  to  submit  evidence  of  eligible 
immigration  status  if  the  family 
member: 

(i)  Submits  the  declaration  required 
under  §8 12. 6(b)  certifving  that  any 
person  for  whom  required  e\'idence  has 
not  been  submitted  is  a  noncitizen  with 
eligible  immigration  status:  and 

(ii)  Certifies  that  the  evidence  needf»d 
to  support  a  claim  of  eligible 
immigration  status  is  temporarily 
unavailable,  additional  time  is  needwl 
to  obtain  and  submit  the  evidence,  and 
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prompt  and  diligent  efforts  will  be 
undertaken  to  obtain  the  evidence. 

(2)  Prohibition  on  indefinite  extension 
period.  Any  extension  of  time,  if 
granted,  shall  be  for  a  specific  period  of 
time.  The  additional  time  provided 
should  be  sufficient  to  allow  the  family 
the  time  to  obtain  the  evidence  needed. 
The  responsible  entity's  determination 
of  the  length  of  the  extension  needed 
shall  be  based  on  the  circumstances  of 
the  individual  case. 

(3)  Grant  or  denial  of  extension  to  be 
in  writing.  The  responsible  entity's 
decision  to  grant  or  deny  an  extension 
as  provided  in  paragraph  (h)(1)  of  this 
section  shall  be  issued  to  the  family  by 
written  notice.  If  the  extension  is 
granted,  the  notice  shall  specify  the 
extension  period  granted.  If  the 
extension  is  denied,  the  notice  shall 
explain  the  reasons  for  denial  of  the 
extension. 

(i)  Failure  to  submit  evidence  or 
establish  eligible  immigration  status.  If 
the  family  fails  to  submit  required 
evidence  of  eligible  immigration  status 
within  the  time  period  specified  in  the 
notice,  or  any  extension  granted  in 
accordance  with  paragraph  (h)  of  this 
section,  or  if  the  evidence  is  timely 
submitted  but  fails  to  establish  eligible 
immigration  status,  the  responsible 
entity  shall  proceed  to  deny,  prorate  or 
terminate  assistance,  or  provide 
continued  assistance  or  temporary 
deferral  of  termination  of  assistance,  as 
appropriate,  in  accordance  with  the 
provisions  of  §§  812.9  and  812.10 
respectively.  For  all  section  8  programs, 
denial  or  termination  of  assistance  shall 
be  in  accordance  with  the  procedures  of 
§812.9. 


S  812.7 
Status. 


Documents  of  eligible  immigration 


(a)  General.  A  responsible  entity  shall 
request  and  review  original  documents 
of  eligible  immigration  status.  The 
responsible  entity  shall  retain 
photocopies  of  the  documents  for  its 
own  records  and  return  the  original 
documents  to  the  family. 

(b)  Acceptable  evidence  of  eligible 
immigration  status.  TTie  original  of  one 
of  the  following  documents  is 
acceptable  evidence  of  eligible 
immigration  status,  subject  to 
verification  in  accordance  with  §  812.8: 

(1)  Form  1-551,  Alien  Registration 
Receipt  Card  (for  permanent  resident 
aliens); 

(2)  Form  1-94,  Arrival-Departure 
Record,  with  one  of  the  following 
annotations: 

(i)  "Admitted  as  Refugee  Pursuant  to 
Section  207"; 
(ii)  "Section  208"  or  "Asylum"; 


(iii)  "Section  243(h)"  or  "Deportation 
stayed  by  Attorney  General"; 

(iv)  "Paroled  Pursuant  to  Sec. 
212(d)(5)  of  the  INA"; 

(3)  If  Form  1-94,  Arrival-Departure 
Record,  is  not  aimotated,  then 
accompanied  by  one  of  the  following 
documents: 

(i)  A  final  court  decision  granting 
asylum  (but  only  if  no  appeal  is  taken); 

(ii)  A  letter  from  an  INS  asylum 
officer  granting  asylum  (if  application  is 
filed  on  or  after  October  1, 1990)  or  from 
an  INS  district  director  granting  asylum 
(if  application  filed  before  October  1, 
1990): 

(iii)  A  court  decision  granting 
withholding  or  deportation;  or 

(iv)  A  letter  from  an  INS  asylum 
officer  granting  withholding  of 
deportation  (if  application  filed  on  or 
after  October  1,  1990). 

(4)  Form  1-688,  Temporary  Resident 
Card,  which  must  be  annotated  "Section 
245A"  or  "Section  210"; 

(5)  Form  I-688B,  Employment 
Authorization  Card,  which  must  be 
annotated  "Provision  of  Law 
274a.l2(ll)"  or  "Provision  of  Law 
274a.l2"; 

(6)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  document  in 
one  of  the  above-listed  categories  has 
been  made  and  the  appUcant's 
entitlement  to  the  document  has  been 
verified;  or 

(c)  Other  acceptable  evidence.  If  other 
documents  are  determined  to  constitute 
acceptable  evidence  of  eligible 
immigration  status,  they  will  be 
announced  by  HUD  in  a  notice 
published  in  the  Federal  Register. 

§  812.8    Verification  of  eligible  immigration 
status. 

(a)  When  verification  is  to  occur. 
Verification  of  eligible  immigration 
status  shall  be  conducted  by  the 
responsible  entity  simultaneously  with 
verification  of  other  aspects  of  eligibility 
for  assistance  under  a  Section  214 
covered  program.  (See  §  812.6(g).)  The 
responsible  entity  shall  verify  ehgible 
immigration  status  in  accordance  with 
the  INS  procedures  described  in  this 
section. 

(b)  Primary  verification — (1) 
Automated  verification  system.  Primary 
verification  of  the  immigration  status  of 
the  person  is  conducted  by  the 
responsible  entity  through  the  INS 
automated  system  (INS  Systematic  for 
Ahen  Verification  for  Entitlements 
(SAVE)).  The  INS  SAVE  system 
provides  access  to  names,  file  numbers 
and  admission  numbers  of  noncitizens. 

(2)  Failure  of  primary  verification  to 
confirm  eligible  immigration  status.  If 


the  INS  SAVE  system  does  not  verify 
eligible  immigration  status,  secondary 
verification  must  be  performed. 

(c)  Secondary  verification — (1) 
Manual  search  of  INS  records. 
Secondary  verification  is  a  manual 
search  by  the  INS  of  its  records  to 
determine  an  individual's  immigration 
status.  The  responsible  entity  must 
request  secondary  verification,  within 
10  days  of  receiving  the  results  of  the 
primary  verification,  if  the  primary 
verification  system  does  not  confirm 
eligible  immigration  status,  or  if  the 
primary  verification  system  verifies 
immigration  status  that  is  ineligible  for 
assistance  imder  a  covered  Section  214 
covered  program. 

(2)  Secondary  verification  initiated  by 
responsible  entity.  Secondary 
verification  is  initiated  by  the 
responsible  entity  forwarding 
photocopies  of  the  original  INS 
documents  listed  in  §812.7  (front  and 
back),  attached  to  the  INS  docvunent 
verification  request  form  G-845S 
(Document  Verification  Request),  to  a 
designated  INS  office  for  review.  (Form 
G-845S  is  available  from  the  local  INS 
Office.) 

(3)  Failure  of  secondary  verification  to 
confirm  eligible  immigration  status.  If 
the  secondary  verification  does  not 
confirm  eUgible  immigration  status,  the 
responsible  entity  shall  issue  to  the 
family  the  notice  described  in 

§  812.9(d),  which  includes  notification 
of  appeal  to  the  INS  of  the  INS  finding 
on  immigration  status  (see 
§  812.9(d)(4)). 

(d)  Exemption  from  liability  for  INS 
.verification.  The  responsible  entity  shall 

nbt  be  liable  for  any  action,  delay,  or 
failure  of  the  INS  in  conducting  the 
automated  or  manual  verification. 

§  812.9    Delay,  deniat,  or  tenninaition  of 
assistance. 

(a)  General.  Assistance  to  a  family 
may  not  be  delayed,  denied,  or 
terminated  because  of  the  immigration 
status  of  a  family  member  except  as 
provided  in  this  section.    _ 

(b)  Restrictions  on  delay,  denial,  or 
termination  of  assistanc^-{l)  General. 
Assistance  to  an  applicant  shall  not  be 
delayed  or  denied,  and  assistance  to  a 
tenant  shall  not  be  delayed,  denied,  or 
terminated,  on  the  basis  of  ineligible 
immigration  status  of  a  family  member 
if: 

(i)  The  primary  and  secondary 
verification  of  any  immigration 
documents  that  were  timely  submitted 
has  not  been  completed; 

(ii)  The  family  member  for  whom 
required  evidence  has  not  been 
submitted  has  moved  from  the  tenant's 
dwelling  imit; 
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(iii)  The  family  member  who  is 
determined  not  to  be  in  an  eligible 
immigration  status  following  INS 
verification  has  moved  from  the  tenant's 
dwelling  unit; 

(iv)  The  INS  appeals  process  under 
§81 2.9(e)  has  not  been  concluded; 

(v)  For  a  tenant,  the  informal  hearing 
process  under  §  812.9(f)  has  not  been 
concluded; 

(vi)  Assistance  is  prorated  in 
accordance  with  §812.11; 

(vii)  Assistance  for  a  mixed  family  is 
continued  in  accordance  with  §812.10; 
or 

(viii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
§812.10. 

(2)  When  delay  in  assistance  to  an 
applicant  is  permissible.  Assistance  to 
an  applicant  may  be  delayed  after  the 
conclusion  of  the  INS  appeal  process, 
but  not  denied  until  the  conclusion  of 
the  responsible  entity  informal  hearing 
process,  if  an  informal  hearing  is 
requested  by  the  family. 
•     (c)  Events  causing  denial  or 
termination  of  assistance.  Assistance  to 
an  applicant  shall  be  denied,  and  a 
tenant's  assistance  shall  be  terminated, 
in  accordance  with  the  procedures  of 
this  section,  upon  the  occurrence  of  any 
of  the  following  events; 

(1)  Evidence  of  citizenship  (i.e.,  the 
declaration)  and  eligible  immigration 
status  is  not  submitted  by  the  date 
specified  in  §  812.6(g)  or  by  the 
expiration  of  any  extension  granted  in 
accordance  with  §  812.6(h);  or 

(2)  Evidence  of  citizenship  and 
eligible  immigration  status  is  timely 
submitted,  but  INS  primary  and  second 
verification  does  not  verify  eligible 
immigration  status  of  a  family  member; 
and 

(3)  The  family  does  not  pursue  INS 
appeal  or  informal  hearing  rights  as 
provided  in  this  section;  or 

(4)  INS  appeal  and  informal  hearing 
rights  are  piu^ued,  but  the  final  appeal 
or  hearing  decisions  are  decided  against 
the  family  member. 

(d)  Notice  of  denial  or  termination  of 
assistance.  The  notice  of  denial  or 
termination  of  assistance  shall  advise 
the  family: 

(1)  That  financial  assistance  will  be 
denied  or  terminated,  and  provide  a 
brief  explanation  of  the  reasons  for  the 
proposed  tienial  or  termination  of 
assistance; 

(2)  That  the  family  may  be  eligible  for 
proration  of  assistance  as  provided 
under  §812.11; 

(3)  In  the  case  of  a  tenant,  the  criteria 
and  procedures  for  obtaining  relief 
under  the  preservation  of  families 
provision  in  §812.10; 

(4)  That  the  family  has  a  right  to 
request  an  appeal  to  the  IWS  of  the 


results  of  secondary  verification  of 
immigration  status  and  to  submit 
additional -documentation  or  a  written 
explanation  in  support  of  the  appeal  in 
accordance  with  the  procedures  of 
paragraph  (e)  this  section; 

(5)  That  the  family  has  a  right  to 
request  an  informal  hearing  with  the 
responsible  entity  either  upon 
completion  of  the  INS  appeal  or  in  lieu 
of  the  INS  appeal  as  provided  in 
paragraph  (f)  of  this  section; 

(6)  For  applicants,  the  notice  shall 
advise  that  assistance  may  not  be 
delayed  until  the  conclusion  of  the  INS 
appeal  process,  but  assistance  may  be 
delayed  during  the  pendency  of  the 
responsible  entity  informal  hearing 
process. 

(e)  Appeal  to  the  LVS— (1)  Submission 
of  request  for  appeal  to  responsible 
entity.  Upon  receipt  of  notification  by 
the  responsible  entity  that  INS 
secondary  verification  failed  to  confirm 
eligible  immigration  status,  the  family 
may  request  an  appeal  to  the  INS  by 
communicating  that  request  to  the 
responsible  entity  within  14  days  of  the 
date  the  responsible  entity  mails  or 
delivers  the  notice  under  paragraph  (d) 
of  this  section. 

(2)  Extension  of  time  to  request  an 
appeal.  The  responsible  entity  shall 
extend  the  period  of  time  for  requesting 
an  appeal  (for  a  speciiied  period)  upon 
good  cause  shown. 

(3)  Forwarding  the  appeal  to  INS.  If 
the  family  requests  an  appeal  to  the  INS, 
the  responsible  entity  shall  forward  to 
the  designated  INS  office  any  additional 
documentation  or  written  explanation 
proxided  by  the  family  in  support  of  the 
appeal.  This  material  must  include  a 
copy  of  the  INS  document  verification 
request  form  G-845S  (used  to  process 
the  secondary  verification  request)  and 

a  cover  letter  indicating  that  the  family 
is  requesting  an  appeal  of  the  INS 
immigration  status  verification  results. 
(Form  G-845S  is  available  from  the 
local  INS  Office.) 

(4)  Decision  by  INS— (\)  When 
decision  will  be  issued.  The  INS  will 
issue  to  the  responsible  entity  a  decision 
within  30  days  of  its  receipt  of 
documentation  concerning  the  family's 
appeal  of  the  verification  of  immigration 
status.  If,  for  any  reason,  the  INS  is 
unable  to  issue  a  decision  within  the  30 
day  time  period,  the  INS  will  inform  the 
responsible  entity  of  the  reasons  for  the 
delay,  and  the  responsible  entity  will 
inform  the  family  of  the  reasons  for  the 
delav. 

(iil  Notification  of  INS  decision  and  of 
informal  hearing  procedures.  When  the 
responsible  entity  receives  the  INS 
decision,  the  responsible  entity  shall 
notifv  the  familv  of  the  I.\S 


determination,  of  the  reasons  for  the 
determination,  and  of  the  family's  right 
to  request  an  informal  hearing  on  tho 
responsible  entity's  ineligibility 
determination  in  accordance  with  the 
procedures  of  paragraph  (f)  of  this 
section. 

(5)  No  delay,  denial  or  terminatiop.  of 
assistance  until  completion  of  INS 
appeal  process;  direct  appeal  to  INS 
Pending  the  completion  of  the  INS 
appeal  under  this  section,  assistance 
may  not  be  delayed,  denied  or 
terminated  on  the  basis  of  inunigration 
status. 

(f)  Infonnal  hearing — (1)  When 
request  for  hearing  is  to  be  made.  Ahov 
notification  of  the  INS  decision  on 
appeal,  or  in  lieu  of  request  of  appeal  to 
the  INS,  tlie  family  may  request  that  the 
responsible  entity  provide  a  hearing. 
This  request  must  be  made  either  within 
14  days  of  the  date  the  responsible 
entity  mails  or  delivers  the  notice  u.'ider 
paragraph  (d)  of  this  section,  or  within 
14  days  of  the  mailing  of  the  INS  appeal 
decision  issued  in  accordance  with 
paragraph  (e)  of  this  sectio.n  (established 
by  the  date  of  postmark). 

(2)  Extension  of  time  to  request 
hearing.  The  responsible  entity  shall 
extend  the  period  of  time  for  requesting 
a  hearing  (for  a  specified  period)  upon 
good  cause  shown. 

(3)  Informal  hearing  ;  rocedures.  ( i ) 
For  tenants,  the  procedures  for  IJie 
hearing  before  the  responsible  entif,  arc 
set  forth  in  24  CFR  part  966. 

(ii)  For  applicants,  the  procedujt  s  f^r 
the  informal  hearing  before  the 
responsible  entity  are  as  follows. 

(A)  Hearing  before  an  impartial 
individual  The  applicant  shall  be 
provided  a  hearing  before  any  per^fi'ls) 
designated  by  the  responsible  entity 
(including  an  officer  or  employee  of  the 
responsible  entity),  other  than  a  person 
who  made  or  approved  the  decision 
under  review,  and  other  than  a  person 
who  is  a  subordinate  of  the  person  who 
made  or  approved  the  decision; 

(B)  Examination  of  evidence.  Tho 
applicant  shall  be  provided  the 
opportunity  to  examine  and  copy,  at  the 
applicant's  expense  and  at  a  reasonable 
time  in  advance  of  the  hearing,  any 
documents  in  the  possession  of  the 
responsible  entity  pertaining  to  the 
applicant's  eligibility  status,  or  in  the 
possession  of  the  INS  (as  permitted  hy 
INS  requirements),  including  any 
records  and  regulations  that  ma\  be 
relevant  to  the  hearing; 

(C)  Presentation  of  evidence  and 
arguments  in  support  of  eligible  status. 
The  applicant  shall  be  pi  Dvided  the 
opportunity  to  present  evidence  and 
arguments  in  support  of  eligible  stoti.s 
E\  idence  mav  be  c  nnsidered  without 
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regard  to  admissibility  under  the  rules 
of  evidence  applicable  to  judicial 
proceedings; 

(D)  Controverting  evidence  of  the 
project  owner.  The  appbcant  shall  be 
provided  the  opportunity  to  controvert 
evidence  relied  upon  by  the  responsible 
entity  and  to  confront  and  cross- 
examine  all  witnesses  on  whose 
testimony  or  information  the 
responsible  entity  relies^ 

(E)  Representation.  The  applicant 
shall  be  entitled  to  be  represented  by  an 
attorney,  or  other  designee,  at  the 
applicant's  expense,  and  to  have  such 
person  make  statements  on  the 
applicant's  behalf; 

(F)  Interpretive  services.  The 
applicant  shall  be  entitled  to  arrange  for 
an  interpreter  to  attend  the  hearing,  at 
the  expense  of  the  applicant  or 
responsible  entity,  as  may  be  agreed 
upon  by  both  parties: 

(G)  Hearing  to  be  recorded.  The 
applicant  shall  be  entitled  to  have  the 
hearing  recorded  l^  audiotape  (a 
transcript  of  the  hearing  may,  but  is  not 
required,  to  be  provided  by  the 
responsible  entity);  and 

(H)  Hearing  decision.  The  responsible 
entity  shall  provide  the  family  with  a 
written  final  decision,  based  solely  on 
the  facts,  presented  at  the  hearing 
within  14  days  of  the  date  of  the 
informal  hearing.  The  decision  shall 
state  the  basis  for  the  decision. 

(g)  judicial  relief.  A  decision  against 
a  family  member,  issued  in  accordance 
with  paragraphs  (e)  or  ({]  of  this  section, 
does  not  preclude  the  family  from 
exercising  the  right,  that  may  otherwise 
be  available,  to  seek  redress  directly 
through  judicial  procedures. 

(h)  Retention  of  documents.  The 
responsible  entity  shall  retain  for  a 
minimum  of  5  years  the  following 
documents  that  may  have  been 
submitted  to  the  responsible  entity  by 
the  family,  or  provided  to  the 
responsible  entity  as  part  of  the  INS 
appeal  or  the  informail  hearing  process: 

(1)  The  application  for  &nancial 
assistance; 

(2)  The  form  completed  by  the  family 
for  income  re-examination; 

(3)  Photocopies  of  any  original 
documents  (front  and  back),  including 
original  INS  documents; 

(4)  The  signed  verification  consent 
form; 

(5)  The  INS  verification  results; 

(6)  The  request  for  an  INS  appeal; 

(7)  The  final  INS  determination; 

(8)  The  request  for  an  informal 
hearing;  and 

(9)  The  final  informal  hearing 
decision. 

(i)  Termination  of  assisted  occupancy. 
(1)  In  the  Section  8  programs  other  than 


Section  8  Certificate,  Housing  Voucher, 
and  Moderate  Rehabihtation  programs, 
assisted  occupancy  is  terminated  by: 

(i)  If  permitted  under  the  lease,  the 
project  owner  notifying  the  family  that 
because  of  the  termination  of  assisted 
occupancy,  the  family  is  required  to  pay 
the  HUD-approved  market  rent  for  the 
dwelling  unit. 

(ii)  The  project  owner  and  family 
entering  into  a  new  lease  without 
Section  8  assistance. 

(iii)  The  project  owner  evicting  the 
family.  While  the  family  continues  in 
occupancy  of  the  unit,  the  project  owner 
may  continue  assistance  payments  in 
accordance  with  the  Housing  Assistance 
Payments  contract  if  judicial  action  to 
terminate  the  tenancy  and  evict  the 
family  is  promptly  initiated  and 
dihgently  pursued  by  the  project  owner 
in  accordance  with  the  terms  of  the 
lease.  Action  by  the  project  owner  to 
terminate  the  tenancy  and  to  evict  the 
family  shall  be  in  accordance  with  HUD 
regulations  and  other  HUD 
requirements.  For  any  jurisdiction,  HUD 
may  prescribe  a  maximum  period 
during  which  assistance  payments  may 
be  continued  during  eviction 
proceedings  and  may  prescribe  other 
stemdards  of  reasonable  diligence  for  the 
prosecution  of  eviction  proceedings. 

(2)  In  the  Section  8  Certificate, 
Housing  Voucher,  and  Moderate 
Rehabilitation  programs,  assisted 
occupancy  is  terminated  by  terminating 
assistance  payments.  (See  provisions  of 
this  aection  concerning  termination  of 
assistance.)  The  HA  shall  not  make  any 
additional  assistance  payments  to  the 
project  owner  after  the  required 
procedures  specified  in  this  section 
have  been  completed.  In  addition,  the 
HA  shall  not  approve  a  lease,  enter  into 
an  assistance  contract,  or  process  a 
portability  move  for  the  family  after 
those  procedures  have  been  completed. 

§  81 2.1 0    Preservation  of  mixed  famHies 
and  other  families. 

(a)  Assistance  available  for  mixed 
families — (1)  Assistance  available  for 
tenant  mixed  families.  For  a  mixed 
family  assisted  under  a  Section  214 
coveted  program  on  [insert  the  effective 
date  of  the  final  rule],  one  of  the 
folloiving  three  types  of  assistance  may 
be  available  to  the  family: 

(i)  Continued  assistance  (see 
paragraph  (c)  of  this  section); 

(iij  Prorated  assistance  (see  §812.11): 
or 

(iii)  Temporary  deferral  of  termination 
of  asjistance  (see  paragraph  (d)  of  this 
section). 

(2)  Assistance  available  for  applicant 
mixed  families.  Prorated  assistance  is 
also  available  for  mixed  families 


applying  for  assistance  as  jwovided  in 
§812.11. 

(3)  Assistance  available  to  other 
families  in  occupancy.  For  families 
receiving  assistance  under  a  Sectimi  214 
covered  program  on  the  [insert  the 
effective  date  of  the  final  rule]  and  who 
have  no  members  with  eligible 
immigration  status,  the  responsible 
entity  may  grant  the  family  temporary 
deferral  of  termination  of  assistance. 

(b)  Discretion  afforded  to  provide 
family  preservation  assistance — (1) 
Project  owners.  With,  respect  to 
assistance  administered  by  a  project 
owner,  HUD  has  the  discretion  to 
determine  imder  what  circumstances 
families  are  to  be  provided  one  of  the 
three  forms  of  assistance  for 
preservation  of  the  family.  HUD  is 
exercising  its  discretion  by  specifying 
the  standards  in  this  section  under 
which  a  project  owner  must  provide  one 
of  the  three  types  of  assistance 
described  in  paragraph  (a)  of  this 
section  to  a  family. 

(2)  HAs.  With  respect  to  an  HA  acting 
as  a  contract  administrator  of  a 
certificate  (including  project-based 
certificate),  housing  voucher,  or 
Moderate  Rehabilitation  program  (as 
opposed  to  an  HA  owner),  the  HA, 
rather  thsm  HUD,  has  the  discretion  to 
determine  the  circumstances  under 
which  a  family  will  be  offered  one  of 
these  forms  of  assistance.  The. HA  must 
establish  its  own  policy  and  criteria  to 
follow  in  making  its  decision.  In 
establishing  the  criteria  f(»  granting 
continued  assistance  or  temporary 
deferral  of  terminaticm  of  assistance,  the 
HA  must  incorporate  the  statutory 
criteria,  which  are  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  Continued  assistance.  A  mixed 
family  may  receive  continued  housing 
assistance  if  all  of  the  following 
conditions  are  met: 

(1)  The  family  was  receiving 
assistance  under  a  Section  214  covered 
program  on  [insert  the  effective  date  of 
the  final  rule]: 

(2)  The  family's  head  of  household  or 
spouse  has  eligible  immigration  status 
as  described  in  §  812.5;  and 

(3)  The  family  does  not  include  any 
person  (who  does  not  have  eligible 
immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(a)  Temporary  deferral  of  termination 
of  assistance — (1)  Eligib'Uity  for  this  type 
of  assistance.  If  a  mijrad  femily  qualifies 
for  prorated  assistance  (and  does  not 
qualify  for  continued  assistaiH»),  but 
decides  not  to  accept  prorated 
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assistance,  or  if  a  family  has  no 
members  with  eUgible  immigration 
status,  the  family  may  be  ehgible  for 
temporary  deferral  of  termination  of 
assistance  if  necessary  to  permit  the 
family  additional  time  for  the  orderly 
transition  of  those  family  members  with 
ineligible  status,  and  any  other  family 
members  involved,  to  other  affordable 
housing.  Other  affordable  housing  is 
used  in  the  context  of  transition  of  an 
ineligible  family  from  a  rent  level  that 
reflects  HUD  assistance  to  a  rent  level 
that  is  unassisted;  the  term  refers  to 
housing  that  is  not  substandard,  that  is 
of  appropriate  size  for  the  family  and 
that  can  be  rented  for  an  amount  not 
exceeding  the  amount  that  the  family 
pays  for  rent,  including  utilities,  plus  25 
percent. 

(2)  Time  limit  on  defend  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  defenal  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  shall  not  exceed  a  period  of  three 
years. 

(3)  Notification  requirements  for 
beginning  of  each  deferral  period.  At  the 
beginning  of  each  deferral  period,  the 
responsible  entity  must  inform  the 
family  of  its  ineligibility  for  financial 
assistance  and  offer  the  family 
information  concerning,  and  referrals  to 
assist  in  finding,  other  affordable 
housing. 

(4)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
deferral  period.  Before  the  end  of  each 
deferral  period,  the  responsible  entity 
must: 

(i)  Make  a  determination  of  the 
availability  of  affordable  housing  of 
appropriate  size  based  on  evidence  of 
conditions  which  when  taken  together 
will  demcmstrate  an  inadequate  supply 
of  affordable  housing  for  the  area  in 
which  the  project  is  located,  the  CHAS 
(if  apphcable;  the  CHAS  refers  to  the 
Comprehensive  Housing  Affordability 
Strategy,  described  in  24  CFR  part  91). 
the  responsible  entity's  own  knowledge 
of  the  availability  of  affordable  housing, 
and  on  evidence  of  the  tenant  family's 
efforts  to  locate  such  housing;  and 

(ii)  Notify  the  tenant  family  in 
WTiting,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  will  be  deferred  again 
{provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceed  three  years), 
and  a  determination  was  made  that 
other  affordable  housing  is  not 
available;  or 

(iii)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 


the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  resuh  in 
aggregate  deferral  periods  that  exceed 
three  years,  or  a  determination  has  been 
made  that  other  affordable  housing  is 
available. 

(e)  Notification  of  decision  on  family 
preservation  assistance.  A  responsible 
entity  shall  notify  the  family  of  its 
decision  concerning  the  family's 
quahfication  for  assistance  under  this 
section.  If  the  family  is  inehgible  for 
assistance  under  this  section,  the 
notification  shall  state  the  reasons, 
which  must  be  based  on  relevant 
factors.  For  tenant  families,  the  notice 
also  shall  inform  the  family  of  any 
applicable  appeal  rights.  (For  HAs 
administering  Certificate  or  Housing 
Voucher  Programs,  see  §§  882.216  or 
887.405  of  this  chapter.) 

§  81 2. 1 1    Proration  of  assistance. 

(a)  Applicability.  This  section  applies 
to  a  mixed  family  other  than  a  family 
receiving  continued  assistance  under 

§  812.10(c),  or  other  than  a  family  for 
which  termination  of  assistance  is 
temporarily  deferred  under  §812  10(d). 

(b)  Method  of  prorating  assistance — 
(1)  Section  8  assistance  other  than 
Section  8  voucher  assistance.  For 
Section  8  assistance  other  than 
assistance  provided  under  the  Section  8 
Voucher  Program,  the  HA  shall  prorate 
the  family's  assistance  as  follows: 

(i)  Step  1.  Determine  gross  rent  for  the 
unit.  (Gross  rent  is  contract  rent  plus 
any  allowance  for  tenant  paid  utilities). 

(ii)  Step  2.  Determine  total  tenant 
payment  in  accordance  with  24  CFR 
813.107(a).  (Annual  income  includes 
income  of  all  family  members,  including 
any  family  member  who  has  not 
established  eligible  immigration  status). 

(iii)  Step  3.  Subtract  amount 
determined  in  Step  2  from  amount 
determined  in  Step  1. 

(iv)  Step  4.  Multiply  the  amoujit 
determined  in  Step  3  by  a  fraction  for 
which: 

(A)  The  numerator  is  the  number  of 
family  members  who  have  established 
eligible  immigration  status,  and 

(B)  The  denominator  is  the  total 
number  of  family  members. 

(v)  Prorated  housing  assistance.  The 
amount  determined  in  Step  4  is  the 
prorated  housing  assistance  pa\  ment  for 
a  mixed  family. 

(vi)  No  effect  on  contract  rent. 
Proration  of  the  housing  assistance 
payment  does  not  affect  contract  rent  to 
the  owner.  The  family  must  pay  as  rent 
the  portion  of  contract  rent  not  covered 
by  the  prorated  housing  assistanf  e 
payment. 


(2)  Section  8  Voucher  assistance.  For 
assistance  under  the  Section  8  Voucher 
Program,  the  HA  shall  prorate  the 
family's  assistance  as  follows: 

(i)  Step  1.  Determine  the  amount  of 
the  pre-proration  voucher  housing 
assistance  payment  in  accordance  with 
24  CFR  887.353.  (Annual  income 
includes  income  of  all  family  membt^rs. 
including  any  family  member  who  has 
not  established  eligible  immigration 
status.) 

(ii)  Step  2.  Multiply  the  amount 
determined  in  Step  1  b--  a  fraction  fur 
which: 

(A)  The  numerator  is  the  number  of 
family  members  who  have  established 
eligible  immigration  status,  and 

(B)  The  denominator  is  the  total 
number  of  family  members. 

(iii)  Prorated  housing  assistancf  The 
amount  determined  in  Step  2  is  the 
prorated  housing  assistance  pavnipnt  for 
a  mixed  family. 

(iv)  No  effect  on  rent  to  owner. 
Proration  of  the  voucher  housing 
assistance  payment  does  not  affet  t  r-iii 
to  the  owner.  The  family  must  pay  as 
rent  the  portion  of  rent  not  covered  by 
the  prorated  housing  assistance 
payment. 

§  81 2.1 2    Prohibition  of  assistance  to 
noncitizen  students. 

(a)  General.  The  provisions  of 
§§812.10  and  812.11,  permitting 
continued  assistance,  prorated 
assistance  or  temporar\  deferral  of 
termination  of  assistance  for  certain 
families,  do  not  apply  to  any  person 
who  is  determined  to  be  a  noncitizen 
student,  as  defined  in  paragraph  fb)  of 
this  section,  or  the  family  of  the 
noncitizen  student,  as  described  m 
paragraph  (c)  of  this  section. 

(b)  Noncitizen  student.  For  purposes 
of  this  part,  a  nondfizen  student  is 
defined  as  a  noncitizen  who: 

(1)  Has  a  residence  in  a  foreign 
country  that  the  person  has  no  intention 
of  abandoning; 

(2)  Is  a  bona  fide  student  qualified  to 
pursue  a  full  course  of  study;  and 

(3)  Is  admitted  to  the  United  States 
temporarily  and  solely  for  purposes  of 
pursuing  such  a  course  of  study  at  an 
established  institution  of  learning  nr 
other  recognized  place  of  study  in  the 
United  States,  particularly  designait  if 
by  such  person  and  approved  by  the 
Attorney  General  after  consultation  u  ith 
the  Department  of  Education  of  the 
United  States,  which  institution  or  plate 
of  study  shall  have  agreed  to  report  to 
the  Attorney  General  the  termination  of 
attendance  of  each  nonimmigrant 
student  (and  if  any  such  institution    • 
learning  or  place  of  study  fails  to  n.  :• 
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such  reports  promptly  the  approval 
shall  be  withdra%vn]. 

(c)  Family  of  noncitizen  student.  The 
prohibition  oo  providing  assistance  to  a 
noncitizen  student  as  described  in 
paragraph  (a)  of  this  section  also 
extends  to  the  noncitizen  spouse  of  the 
noncitizen  student  and  minor  children 
of  any  noncitizen  student  if  the  spouse 
or  children  are  accompanying  the 
student  or  following  to  join  such 
student.  The  prohibition  on  providing 
assistance  to  a  noncitizen  student  does 
not  extend  to  the  citizen  spouse  of  the 
noncitizen  student  and  the  children  of 
the  citizen  spouse  and  noncitizen 
student. 

§812.13    Compliafwe  wHh 
nondiscrimination  rsquirwnents. 

The  responsible  entity  shall 
administer  the  restrictions  on  use  of 
assisted  housing  by  noncitizens  with 
ineligible  immigration  status  imposed 
by  this  part  in  conformity  with  the 
nondiscrimination  requirements  of, 
including,  but  not  limited  to,  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-2000d-5),  section  504  of  the 
RehabiUtation  Act  of  1973  (29  U.S.C. 
794),  the  Fair  Housing  Act  (42  U.S.C. 
3601-3619).  and  the  regulations 
implementing  these  statutes,  and  other 
civil  rights  statutes  cited  in  the 
applicable  program  regulations.  These 
statutes  prohibit,  among  other  things, 
discriminatory  practices  on  the  basis  of 
race,  color,  national  origin,  sex.  religion, 
age,  disabihty  and  familial  status  in  the 
provision  of  housing. 

§812.14    Protection  from  liability  lof 
responaiMa  anMiaa.  State,  local,  and  tribal 
govammeM  agancies  and  officials 
(a)  Protection  front  liability  for 
responsible  entities.  HUD  will  not  take 
any  compliance,  disallowance,  penalty. 
or  other  regulatory  action  against  a 
responsible  entity  with  respect  to  any 
error  in  its  determination  of  eligibility 
for  financial  assistance  based  on 
citizenship  or  immigration  status: 

(1)  If  the  responsible  entity 
established  eUgibility  based  upon 
verification  of  eligible  immigration 
status  through  the  verification  system 
described  in  §  812.8; 

(2)  Because  the  responsible  entity  was 
required  to  provide  an  opportunity  for 
the  family  to  submit  evidence  in 
accordance  with  §812.6: 

(3)  Because  the  responsible  entity  was 
required  to  wait  for  completion  of  INS 
verification  of  inunigration  status  in 
accordance  with  §  812.8; 

(4)  Because  the  responsible  entity  was 
required  to  wait  for  completion  of  the 
INS  appeal  process  provided  in 
accordance  with  §  81 2.9(e):  or 


(5)  Because  the  responsible  entity  was 
required  to  provide  an  informal  hearing 
in  accordance  with  §  812.9(f). 

(b)  Protection  from  liability  for  State, 
local  and  tribal  government  agencies 
and  officials.  State,  local  and  tribal 
government  agencies  and  officials  shall 
not  be  liable  for  the  design  or 
implementation  of  the  verification 
system  described  in  §  812.8,  and  the 
informal  hearings  provided  under 

§  812.9(f).  as  long  as  the  implementation 
by  the  St$te,  local  or  tribal  government 
agency  or  official  is  in  accordance  with 
prescribed  HUD  rules  and  requirements. 

§  81 2. 1 5    Liability  of  ineligible  families  for 
reimbursement  of  benefits. 

Where  a  family  has  received  the 
benefit  of  HUD  financial  assistance  to 
which  it  was  not  entitled  because  the 
family  intentionally  misrepresented 
eligible  status,  the  ineligible  family  is 
responsible  for  reimbursing  HUD  for  the 
assistance  improperly  paid.  If  the 
amount  of  the  assistance  is  substantial, 
the  responsible  entity  is  encouraged  to 
refer  the  case  to  the  HUD  Regional 
Inspector  General's  office  for  further 
investigation.  Possible  criminal 
prosecution  may  follow  based  on  the 
False  Statements  Act  (18  U.S.C.  1001 
and  1010). 

PART  850-HOUSlNG  DEVELOPMENT 
GRANTS 

28.  The  authority  citation  for  part  850 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437oancl  3535(d). 

29.  Section  850.151  would  be  revised 
by  adding  one  sentence  at  the  beginning 
of  paragraph  (c),  by  adding  two 
sentences  at  the  end  of  paragraph  (f)(1), 
and  by  adding  a  new  paragraph  (f)(3),  to 
read  as  follows: 

§  850. 1 5 1    Project  restrictions. 

♦  »         *         •         * 

(c)  Tenant  selection.  The  owner  shall 
determine  the  ehgibility  of  applicants 
for  lower  income  units  in  accordance 
with  the  requirements  of  24  CFR  parts 
812  and  813.  including  the  provisions  of 
these  parts  concerning  citizenship  or 
eligible  immigration  status  and  income 
limits,  and  certain  assistance  to  mixed 
fajnilies  (families  whose  members 
include  t^ose  with  ehgible  immigration 
status,  and  those  without  eligible 
immigration  status).  •   *   * 

•  •         «         *         • 

(n  *  *  ' 

(1)  •    *    *  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule),  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concaming  obtaining  and 
processing  evidence  of  citizenship  or 


eligible  inunigration  status  of  all  femily 
members.  Thereafter,  at  each  regular 
reexamination,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  812 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 
•        •        •        «        • 

(3)  For  provisions  related  to 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9, 
and  also  24  CFR  812.10  for  provisions 
related  to  certain  assistance  to  mixed 
families  (faraihes  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  related  to  deferral  of 
termination  of  assistance. 


P  A  RT  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

30.  The  authority  citation  for  part  880 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c.  1437f, 
1535(d).  12701.  and  13611-13619. 

31.  In  §  880.504.  a  new  paragraph  (e) 
would  be  added,  to  read  as  follows: 

§880.504    Leasing  to  etigibia  families. 

*  *         •         *         • 

(e)  Termination  of  assistance  for 
failure  to  submit  evidence  of  citizenship 
or  eligible  immigration  status.  If  an 
owner  who  is  subject  to  paragraphs  (a) 
and  (b)  of  this  section  is  required  to 
terminate  housing  assistance  payments 
for  the  family  in  accordance  vdth  24 
CFR  812.9  because  the  owner 
determines  that  the  entire  family  does 
not  have  U.S.  citizenship  or  eligible 
immigration  status,  the  owner  may 
allow  continued  occupancy  of  the  unit 
by  the  family  without  Section  8 
assistance  following  the  termination  of 
assistance,  or  if  the  family  constitutes  a 
mixed  family,  as  defined  in  24  CFR 
812.10,  the  owner  shall  comply  with  the 
provisions  of  24  CFR  812.10  concerning 
assistance  to  mixed  families,  and 
deferral  of  termination  of  assistance. 

32.  In  §880.601,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§880.601    Responsitnlities  of  owner. 

•  •         •        •        • 

(b)  Management  and  maintenance. 
The  owner  is  responsible  for  all 
management  functions,  including 
determining  eligibility  of  appticants  in 
accordance  with  24  CFR  parts  812  and 
813,  provision  of  Federal  selection 
preferences  in  accordance  with 
§  880.613.  selection  of  tenants,  obtaining 
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and  verifying  Social  Security  Numbers 
submitted  by  families  (as  provided  by 
24  CFR  part  750),  obtaining  signed 
consent  forms  from  femilies  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  (Dollection 
Agencies  (as  provided  by  24  CFR  part 
760j,  reexamination  of  family  income, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents,  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  these  functions  shall  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 
requirements. 

*  «        •        •        • 

33.  Section  880.603  would  be 
amended  by  revising  the  introductory 
text  of  paragraph  (b),  by  adding  a 
sentence  at  the  end  of  paragraph  (b)(3), 
by  adding  two  sentences  at  the  end  of 
paragraph  (c)(1),  and  by  adding  one 
sentence  at  the  end  of  paragraph  (cj(2) 
and  paragraph  (c)(3),  to  read  as  follows: 

§  880.603    Selection  and  adnrrission  of 
assisted  tenants. 

*  •        •        •        » 

(b)  Determination  ofeligibUity  and 
selection  of  tenants.  The  owner  is 
responsible  for  obtaining  and  verif\  ing 
information  related  to  income  in 
accordance  with  24  CFR  part  813,  and 
evidence  related  to  citizenship  and 
eligible  immigration  status  in 
accordance  with  24  CFR  part  812,  to 
determine  whether  the  applicant  is 
eligible  for  assistance  in  accordance 
with  the  requirements  of  24  CFR  parts 
812  and  813,  and  to  select  families  for 
admission  to  the  program,  which 
includes  giving  a  Federal  selection 
preference  in  accordance  with 
§880.613. 
***** 

(3)  •   *   *  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  establish 
citizenship  or  eUgible  immigration 
status,  see  24  CFR  812.9,  and  also  24 
CFR  812.10  for  provisions  related  to 
certain  assistance  for  mixed  families 
(families  whose  members  include  those 
with  eligible  immigration  status,  and 
those  without  eligible  immigration 
status)  in  heu  of  denial  of  as.sistance. 

*  •        •        •        * 

(c)  •  •   • 

CD*  •  •  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule],  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 


reexamination,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  812  and 
verify  the  immigration  status  of  any  new 
family  member. 

(2)  •  •  •  At  any  interim 
reexamination  after  [insert  the  effective 
date  of  the  final  rule]  when  a  new 
family  member  has  been  added,  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  the 
citizenship  or  eligible  immigration 
status  of  any  new  family  member. 

(3)  *  •  •  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9. 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

•  •        •         «        « 

34.  Section  880.607  would  be 
amended  by  redesignating  the  first 
sentence  following  the  paragraph 
heading  in  paragraph  (b)(3)  as  paragraph 
(b)(3)(i);  by  redesignating  the  existing 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  as 
(b)(3)(i)(A)  and  (b)(3)(i)(B),  respectively; 
by  redesignating  and  revising  the 
undesignated  paragraph  in  (b)(3)  as 
(b)(3)(ii)  and  by  adding  a  new  paragraph 
(c^(4)  to  read  as  follows: 

§  880.607    Tennination  of  tenancy  and 
nKxMflcation  of  lease. 

*  *         *         «         • 

(b)*  •  • 

(3)  •    •    * 

(ii)  Failure  of  the  family  to  timely 
submit  all  required  information  on 
family  income  and  composition. 
including  failure  to  submit  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  bv  24 
CFR  part  812),  failure  to  disclose  and 
verify  Social  Security  Numbers  (as 
provided  by  24  CFR  part  750),  failure  to 
sign  and  submit  consent  forms  (as 
provided  by  24  CFR  part  760).  or 
knowmgly  providing  incomplete  or 
inaccurate  information,  shall  constitute 
a  substantial  violation  of  the  lease. 

(c)-  •   • 

(4)  For  pro\'isions  related  to 
termination  of  assistance  because  of 
failure  to  establish  citizenship  or 
eligible  immigration  status,  including 
informal  hearing  procedures,  see  24  CFR 
part  812.9.  and  also  24  CFR  812.10  for 
provisions  concerning  certain  assistance 
for  mixed  families  (families  whose 
members  include  those  vdth  eligible 
immigration  status,  and  those  without 


eligible  immigration  status)  in  lieu  of 
tennination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 


PART  681— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

35.  The  authority  citation  for  part  881 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.1437a.  1437c.  1437f, 
3535(d),  12701,  and  13611-13619. 

36.  In  §  881.504,  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

§  881 .504    Leasing  to  eligible  families. 

*         *         *         •         • 

(e)  Termination  of  assistance  for 
failure  to  submit  evidence  of  citizenship 
or  eligible  immigration  status.  If  an 
owner  who  is  subject  to  paragraphs  (a) 
and  (b)  of  this  section  is  required  to 
terminate  financial  assistance  in 
accordance  with  24  CFR  812.9  because 
the  ovkrner  determines  that  the  entire 
family  does  not  have  U.S.  citizenship  or 
eligible  immigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  by  the  family  without  Section  8 
assistance  following  the  termination  of 
assistance,  or  if  the  family  constitutes  a 
mixed  family,  as  defined  in  24  CFR 
812.10,  the  owner  shall  comply  with  the 
pro\isions  of  24  CFR  812.10  concerning 
certain  assistance  to  mixed  families,  ar.d 
deferral  of  termination  of  assistance. 

37.  In  §881.601,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§  881 .601     ResponsitHtities  of  owner. 

***** 

(b)  Management  and  maintenancp 
The  owner  is  responsible  for  all 
management  functions  (including 
determining  eligibility  of  apphcants  m 
accordance  with  24  CFR  parts  812  and 
813,  provision  of  Federal  selection 
preferences  in  accordance  with 
§  880.613,  selection  of  tenants,  obtaining 
and  verifying  Social  Security  Numbers 
submitted  by  families  (as  provided  by 
24  CFR  part  750),  obtaining  signed 
consent  forms  from  families  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies  (as  provided  by  24  CFR  part 
760).  reexamination  of  family  income, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents)  and  all 
repair  and  maintenance  fimctions 
(including  ordinary  and  extraordinary 
maintenance  end  replacement  of  capital 
items).  All  these  functions  shall  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 
requirements. 
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38.  Section  881.603  would  be 
amended  by  revising  the  introductory 
text  of  paragraph  (b),  by  adding  one 
sentence  at  the  end  of  paragraph  (b)(3), 
by  adding  two  sentences  at  the  end  of 
paragraph  (c)(1).  and  by  adding  one 
sentence  at  the  end  of  paragraphs  (c)(2) 
and  (c)(3).  to  read  as  follows: 

§881.603    Selection  and  admission  of 
assisted  tenants. 


(b)  Determination  of  eligibility  and 
selection  of  tenants.  The  owner  is 
responsible  for  obtaining  and  verifying 
information  related  to  income  in 
accordance  with  24  CFR  part  813,  and 
evidence  related  to  citizenship  and 
ehgible  immigration  status  in 
accordance  with  24  part  812  to 
determine  whether  the  applicant  is 
eligible  for  assistance  in  accordance 
with  the  requirements  of  24  CFR  parts 
812  and  813  and  parts  750  and  760  of 
chapter  Vn,  and  to  select  famihes  for 
admission  to  the  program,  which 
includes  giving  a  federal  selection 
preference  in  accordance  with 
§881.613. 

*  *        •        •        • 

(3)  *   *  *  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  estabUsh 
citizenship  or  eligible  immigration 
status,  see  24  CFR  part  812.9.  and  also 
24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  ehgible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of  denial  of 
assistance. 

*  •        *        *        • 

(c)*   •   * 

(1)  *  *  •  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule],  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
ehgible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  812 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

(2)  *  •  •  At  any  interim 
reexamination  after  [insert  the  effective 
date  of  the  final  rule}  when  a  new 
family  member  has  been  added,  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  the  new 
family  member. 

(3)  *   •   •  For  provisions  requiring 
termination  of  assistance  for  failure  to 
estabhsh  citizenship  or  eligible 


immi^ation  status,  see  24  CFR  812.9, 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eUgible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

*  •        *        •        • 

39.  In  §  881.607,  the  second  sentence 
of  paragraph  (b)(3)(ii)  would  be  revised, 
and  a  aew  paragraph  (c)(4)  would  be 
added,  to  read  as  follows: 

§  881 .607    Termination  of  tenancy  and 
modlfloatlon  of  lease. 

*  •        »        *        » 

(b)  •   *   • 

(3)  •  *  •  Failure  of  the  family  to 
timely  submit  all  required  information 
on  family  income  and  composition, 
including  failure  to  submit  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  by  24 
CFR  part  812).  failure  to  disclose  and 
verify  Social  Security  Numbers  (as 
provided  by  24  CFR  part  750).  failure  to 
sign  and  submit  consent  forms  (as 
provided  by  24  CFR  part  760).  or 
knowingly  providing  incomplete  or 
inaccurate  information,  shall  constitute 

a  substantial  violation  of  the  lease. 

*  *   * 

(c)  *   •   • 

(4)  For  provisions  related  to 
termination  of  assistance  because  of 
failure  to  establish  citizenship  or  ^ 
eligible  immigration  status,  including 
the  informal  hearing  procedures,  see  24 
CFR  812.9.  and  also  24  CFR  812.10  for 
provisions  concerning  certain  assistance 
for  mixed  families  (famiUes  whose 
members  include  those  with  ehgible 
immigration  status,  and  those  without 
eligible  immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

40.  The  authority  citation  for  part  882 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  14a7a,  1437c.  1437f, 
and  3536(d).  Subpart  H  is  also  issued  under 
authoritjof  42  U.S.C.  11401. 

41.  In  §882.116.  paragraph  (c)  would 
be  revised  to  read  as  follows: 

§  882.1 16    Responsibilities  of  the  PHA. 

*         *         *         »         « 

(c)  Receipt  and  review  of  applications 
for  participation;  selection  of  applicants; 
verification  of  family  income  and  other 


factors  relating  to  ehgibiUty  (including 
citizenship  or  eUgible  immigration 
status  as  provided  by  24  CFR  part  812) 
and  amount  of  assistance;  and 
maintenance  of  a  waiting  list. 

*  •        •        •        « 

42.  In  §882.118.  paragraph  (a)(1) 
would  be  revised  to  read  as  follows: 

§882.118    Obligations  of  the  family. 

(a)  *  *  • 

(1)  Supply  such  certification,  release, 
information  or  documentation  as  the 
PHA  or  HUD  determine  to  be  necessary, 
including  submission  of  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  by  24 
CFR  part  812),  submission  of  Social 
Security  Numbere  and  verifying 
documentation  (as  provided  by  24  CFR 
part  750),  submission  of  signed  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies  (as 
provided  by  24  CFR  part  760),  and 
submissions  required  for  an  annual  or 
interim  reexamination  of  family  income 
and  composition. 

*  *        *        •        » 

43.  In  §882.209,  paragraph  (a)(2) 
would  be  revised  to  read  as  follows: 

§882.209    Selection  and  participation. 

(a)  •   *   • 

{2)(i)  The  PHA  shall  determine 
whether  an  applicant  for  participation: 

(A)  Quahfies  as  a  family; 

(B)  Is  income  eligible;  and 

(C)  Is  a  citizen  or  is  in  eligible 
immigration  status  as  determined  in 
accordance  with  24  CFR  part  812. 

(ii)  The  family  shall  submit  any 
certification,  release,  information,  or 
documentation  as  the  PHA  or  HUD 
determines  to  be  necessary  (see  the 
requirements  in  24  CFR  parts  750,  760, 
812,  and  813). 

*  -     «        •        »        * 

44.  In  §882.210,  a  new  paragraph  (f) 
would  be  added  to  read  as  follows: 

§882.210    Grounds  for  denial  or 
termination  of  assistance. 

«        •        •        *        • 

(f)  The  family's  obligations  as  stated 
in  §  882.118  include  submission  of 
required  evidence  of  citizenship  or 
eligible  immigration  status.  For  a 
statement  of  circumstances  in  which  the 
PHA  shall  deny  or  terminate  housing 
assistance  payments  because  a  family 
member  is  not  a  U.S.  citizen  or  does  not 
establish  eligible  immigration  status, 
and  the  applicable  informal  hearing 
procedures,  see  §  882.216(b)  and  24  CFR 
812.9,  and  also  24  CFR  812.10  for 
provisions  concerning  certain  assistance 
for  mixed  famihes  (famihes  whose 
members  include  those  with  eligible 
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immigration  status,  and  those  without 
eligible  immigration  status)  in  lieu  of 
denial  or  termination  of  assistance,  and 
for  provisions  concerning  deferral  of 
termination  of  assistance. 

45.  Section  882.212  would  be 
amended  by  adding  two  sentences  at  the 
end  of  paragraph  (a),  and  by  adding  one 
sentence  at  the  end  of  paragraphs  (b) 
and  (c),  to  read  as  follows: 

§  882.21 2    Raexamination  of  family  income 
and  composition. 

(a)  •   •   *  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule],  the  PHA  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  PHA  shall  follow  the 
require.'nents  of  24  CFR  part  812 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member  (except  a  child  bom  in  the 
United  States). 

(b)  *   *   *  At  any  interim 
reexamination  after  [insert  the  effective 
date  of  the  final  rule]  when  there  is  a 
new  family  member,  the  PHA  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 

(c)  *    *   *  For  provisions  requiring 
termination  of  housing  assistance 
payments  when  the  PR.\  determines 
that  a  member  is  not  a  U.S.  citizen  or 
does  not  have  eligible  immigration 
status,  see  §  882.216  and  24  CFR  812.9, 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

•         «         •         *         • 

46.  Section  882.216  would  be 
amended  by  adding  a  new  paragraph 
(a)(5)  and  new  paragraphs  (b)(l)(v)  and 
(b)(8),  to  read  as  follows: 

§882.216    Infoctnal  review  or  hearing. 

(a)*   •   • 

(5)  The  informal  hearing  provisions 
for  the  denial  of  assistance  on  the  basis 
of  ineligible  immigration  status  are 
contained  in  24  CFR  812.9. 

(b)  *   *   * 

(!)••• 

(v)  A  determination  4hat  the 
participant  does  not  qualify  under  the 


PHA's  policy  for  granting  special  relief 
under  24  CFR  812.10. 

***** 

(8)  The  informal  hearing  provisions 
for  the  termination  of  assistance  on  the 
basis  of  ineligible  immigration  status  are 
contained  in  24  CFR  812.9. 

'  •        •        •        *        • 

47.  hi  §882.514,  paragraph  (f)  would 
be  amended  by  adding  one  sentence  at 
the  end,  to  read  as  follows: 

§  882.51 4    Family  participation. 

*        •        »        •        • 

(f)  *   *   *  The  informal  hearing 
requirements  for  denial  and  termination 
of  assistance  on  the  basis  of  ineligible 
immigration  status  are  contained  in  24 
CFR  812.9. 
***** 

48.  Section  882.515  would  be 
amended  by  adding  two  sentences  at  the 
end  of  paragraph  (a),  and  bv  adding  one 
sentence  at  the  end  of  paragryphs  (b) 
and  (c),  to  read  as  follows: 

§  882.51 5    Reexamination  of  family  income 
and  composition. 

(a)  *   *   •  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  this  rule],  the  PHA  shall  follow 
the  requirements  of  24  CFR  part  812 
concerning  obtaining  and  processing 
evidence  of  citizenship  or  eligible 
immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  PHA  shall  follow  the 
requirements  of  24  CFR  part  812 
concerning  verification  of  immigration 
status  of  any  new  family  member. 

(b)  *    *   "At  any  interim 
reexamination  after  [insert  the  effective 
date  of  the  final  rule]  when  there  is  a 
new  family  member,  the  PHA  shall 
follow  the  requirements  of  24  CFR  pari 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 

(c)  •   "   •  For  provisions  requiring 
termination  of  assistance  when  the  PH.^ 
drtt^nnines  that  a  family  member  is  not 
a  U.S.  citizen  or  does  not  have  eUgible 
immigration  status,  see  ^  882.21 6  and  24 
CFR  812.9  and  also  24  CFR  812.10  for 
provisions  concerning  certain  as.sistance 
for  mi.xed  famihes  (famihes  whc-sp 
members  include  those  with  eligible 
immigration  status,  and  those  without 
eligible  immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

48a.  Section  882.808  would  be 
amended  by  adding  two  sentences  at  the 
end  of  paragraph  (i)(l).  one  sentence  at 
the  end  of  paragraph  (i)(2),  and  a 
sentence  at  the  end  of  paragraph  (1),  to 
read  as  follows: 


9882.808    Management 
•        *        •        •        . 

(i)*  •  * 

(1)*   *   *  At  die  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule],  the  PHA  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
ehgible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  PHA  shall  follow  the 
requirements  of  24  CFR  part  812 
concerning  verification  of  immigration 
status  of  any  new  family  member. 

(2)  *   •   *  At  any  interim 
reexamination  after  [insert  the  effective 
date  of  the  final  rule]  when  there  is  a 
new  family  member,  the  PHA  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 
*•*««■ 

(1)*   *   *  For  provisions  requiring 
termination  of  assistance  when  the  PHA 
determines  that  a  family  member  is  not 
a  U.S.  citizen  or  does  not  have  eligible 
immigration  status,  see  §882.216  and  24 
CFR  812.9,  and  also  24  CFR  812.10  for 
provisions  concerning  certain  assista.^ce 
for  mixed  famihes  (families  whose 
members  include  those  with  eligible 
immigration  status,  and  those  without 
eligiliie  irrmiigration  status)  in  lieu  of 
termination  of  assistance,  or  for 
provi>i(jns  concerning  deferral  of 
tprmination  of  assistance. 


PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

4  (  1  he  authority  citation  for  part  883 
v\ou'.J  continue  to  read  as  follows: 

Authority:  42  U.SC  1437a,  1437c,  1437f. 

35ri.d^  a.id  13611-13619. 

50  In  !;  883.101.  the  last  sentence  of 
piir^^qrajjh  (r )  would  be  revised  to  read 

§883.101     General. 

•  •         •         »         • 

(cl  *    •   •  Eligible  families  are 
famihes.  as  defined  in  24  CFR  part  812. 
whose  incomes  qualify  them  for 
assistance  in  accordance  with  24  CFR 
part  ai  3.  and  who  are  otherwise  eligible 
undr?r  these  parts. 

•  *        *        •        • 

51.  In  §  883.605,  a  new  paragraph  (e) 
v.tjuld  be  added,  to  read  as  follows: 

§  883.605    Leasing  to  eligible  families. 
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[e)  Termination  of  assistance  for 
failure  to  submit  evidence  of  citizenship 
or  eligible  immigration  status.  If  an      * 
owner  who  is  subject  to  paragraphs  (a) 
and  (b)  of  this  section  is  required  to 
terminate  financial  assistance  in 
accordance  with  24  CFR  812.9  because 
the  owner  detennines  that  the  entire 
family  does  not  have  U.S.  citizenship  or 
eligible  immigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  by  the  family  without  Section  8 
assistance  following  the  termination  of 
assistance,  or  if  the  family  constitutes  a 
mixed  family,  as  defined  in  24  CFR 
812.10,  the  owner  shall  comply  with  the 
provisions  of  24  CFR  812.10  concerning 
assistance  to  mixed  families,  and 
deferral  of  termination  of  assistance. 

52.  In  §883.702,  the  section  heading 
and  paragraph  (b)  would  be  revised  to 
read  as  follows: 

$883,702    Responsibilities  of  the  owner. 

•        •       •       •       * 

(b)  Management  and  maintenance. 
The  owner  is  responsible  for  all 
management  functions  (including 
determination  of  the  eUgibiUty  of 
applicants  in  accordance  with  24  CFR 
parts  812  and  813,  provision  of  Federal 
selection  preferences  in  accordance 
with  §883.714,  selection  of  tenants, 
obtaining  and  verifying  Social  Security 
Numbers  submitted  by  families  (as 
provided  by  24  CFR  part  750).  obtaining 
signed  consent  forms  from  families  for 
the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Information  Collection  Agencies  (as 
provided  by  24  CFR  part  760), 
reexamination  of  family  income, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents)  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  these  functions  shall  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 
requirements. 

53.  Section  883.704  would  be 
amended  by  adding  one  sentence  at  the 
end  of  paragraph  (b)(3),  two  sentences  at 
the  end  of  paragraph  (c)(1).  and  one 
sentence  at  the  end  of  paragraphs  (c)^2). 
and  (c)(3).  to  read  as  follows: 


§883.704 
tenants. 


Selection  and  admission  of 


(b)*  •  • 

(3)  *   *  *  For  th(B  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  estabUsh 
citizenship  or  eligible  immigration 
status,  see  24  CFR  812.9.  and  also  see 
24  CFR  812.10  for  provisions 


concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  ehgible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of  denial  of 
assistance. 

*  *        •        •        •      - 

(c)*  *  * 

(1)  *  •  *  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule],  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  812 
concerning  the  verification  of  the 
immigration  status  of  any  new  family 
member. 

(2)  •   •   •  At  any  interim 
reexamination  after  [insert  the  effective 
date  of  the  rule]  when  there  is  a  new 
family  member,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  812 
concerning  obtaining  and  processing 
evidence  of  citizenship  or  eligible 
immigration  status  of  the  new  family 
member. 

(3)  *  *  •  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9, 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

*  *        •        •        » 

54.  In  §  883.708,  the  second  sentence 
of  paragraph  (b)(3)(ii)  beginning  with 
"Failure  of*   *  *"  would  be  revised, 
and  a  new  paragraph  (c)(4)  would  be 
added,  to  read  as  follows: 

§  883.708   Tennination  of  tenancy  and 
modification  of  lease. 

*  »        *        »        » 

(b)*   •  * 
(3)*   •   • 

(ii)  •  *  •  Failure  of  the  family  to 
timely  submit  all  required  information 
on  family  income  and  composition, 
including  failure  to  submit  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  by  24 
CFR  part  812).  failure  to  disclose  and 
verify  Social  Security  Numbers  (as 
provided  by  24  CFR  part  750).  failure  tq 
sign  and  submit  consent  forms  (as 
provided  by  24  CFR  part  760).  or 
knowingily  provide  incomplete  or 
inaccurate  information,  shall  constitute 


a  substantial  violation  of  the  lease. 


(c)  •  *  * 

(4)  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  including  the 
applicable  informal  hearing 
requirements,  see  24  CFR  812.9,  and 
also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (famihes  whose  members 
include  those  with  eUgible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

55.  The  authority  citation  for  part  884 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437f. 
3535(d).  and  13611-13619. 

56.  In  §884.118.  paragraph  (a)(3) 
would  be  revised  to  read  as  follows: 

§  884.1 1 8    Responsibilities  of  the  owner. 

(a)  *  *  * 

(3)  Performance  of  all  management 
functions,  including  the  taking  of 
applications;  determining  eligibility  of  ■ 
applicants  in  accordance  with  24  CFR 
parts  812  and  813;  selection  of  families, 
including  verification  of  income, 
provision  of  Federal  selection 
preferences  in  accordance  with 
§  884.226,  obtaining  and  verifying 
Social  Security  Numbers  submitted  by 
applicants  (as  provided  by  24  CFR  part 
750),  obtaining  signed  consent  forms 
from  appUcants  for  the  obtaining  of 
wage  and  claim  information  fiom  State 
Wage  Information  Collection  Agencies 
(as  provided  in  24  CFR  part  760),  and 
other  pertinent  requirements;  and 
determination  of  the  amount  of  tenant 
rent  in  accordance  with  HUD 
established  schedules  and  criteria. 

•  •        •        •        • 

57.  In  section  884.214,  paragraph 
(b)(1)  would  be  revised  and  a  new 
paragraph  (b)(8)  would  be  added,  to 
read  as  follows: 

§884.214    Mariteting. 

•  •         »  .      *         • 

(b)  Eligibility,  selection  and  admission 
of  families.  (1)  The  owner  is  responsible 
for  determination  df  eligibility  of 
appUcants  in  accordance  with  the 
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procedures  of  24  CFR  part  812,  selection 
of  families  from  among  those 
determined  to  be  eligible  (including 
provision  of  Federal  selection 
preferences  in  accordance  with 
§  884.226),  and  computation  of  the 
amount  of  housing  assistance  payments 
on  behalf  of  each  selected  family,  in 
accordance  with  schedules  and  criteria 
established  by  HUD. 
*        *        *        *        * 

(8).  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  establish 
citizenship  or  eligible  immigration 
status,  see  24  CFR  812.9,  and  also  24 
CFR  812.10  for  provisions  concerning 
certain  assistance  for  mixed  families 
(families  whose  members  include  those 
with  eligible  immigration  status,  and 
those  without  eligible  immigration 
status)  in  lieu  of  denial  of  assistance. 

58.  In  §  884.216,  a  new  sentence  is 
added  at  the  end  of  the  paragraph  to 
read  as  follows: 

§  884.216    Terminatton  of  tenancy. 
*   *   *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  including  the 
applicable  informal  hearing 
requirements,  see  24  CFR  812.9,  and 
also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose^  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

59.  Section  884.218  would  be 
amended  by  adding  two  sentences  at  the 
end  of  paragraph  (a),  one  sentence  at  the 
end  of  paragraphs  (b)  and  (c),  to  read  as 
follows; 

§  884.21 8    Reexamination  of  family  income 
and  composition. 

(a)  *  *  *  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule],  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  812 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

(b)  "  *  *  At  any  interim 
reexamination  after  [Insert  the  effective 
date  of  this  rule]  when  there  is  a  new 
family  member,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  812 
concerning  obtaining  and  processing 


evidence  of  citizenship  or  eligible 
immigration  status  of  the  new  family 
member. 

(c)  *   *   *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9. 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
famiUes  (famihes  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

60.  In  §  884.223.  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

§  884.223    Leasing  to  eligible  families. 

***** 

(e)  Termination  of  assistance  for 
failure  to  establish  citizenship  or  eligible 
immigration  status.  If  an  owner  subject 
to  paragraphs  (a)  and  (b)  of  this  section 
is  required  to  terminate  housing 
assistance  payments  for  the  family  in 
accordance  with  §  812.9  of  this  chapter 
because  the  owner  determines  that  the 
entire  family  does  not  have  U.S. 
citizenship  or  eligible  immigration 
status,  the  owner  may  allow  continued 
occupancy  of  the  unit  by  the  family 
without  Section  8  assistance  following 
the  termination  of  assistance,  or  if  the 
family  constitutes  a  mixed  family,  as 
defined  in  24  CFR  812.10,  the  owner 
shall  comply  with  the  pro\'isions  of  24 
CFR  812.10  concerning  assistance  to 
mixed  families,  and  deferral  of 
termination  of  assistance. 

PART  88&-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

61.  The  authority  citation  for  part  886 
would  continue  to  read  as  follows: 

Authority:  42  U  S  C.  143ra.  1437c.  143rf, 
3535(d).  and  13611-1619. 

62.  In  §886.119,  the  section  heading 
and  paragraph  (aJO)  would  be  revised  to 
read  as  follows: 

§886.119    Resftonsibilities  of  ttie  owner. 

(a)*    *    ' 

(3)  Performance  of  ail  management 
functions,  including  the  taking  of 
applications;  determining  eligibihty  of 
applicants  in  accordance  with  24  CFR 
parts  812  and  813;  selection  of  families, 
including  verification  of  income, 
provision  of  Federal  selection 
preferences  in  accordance  with 
§886.132,  obtaining  and  verifying 
Social  Security  Numbers  submitted  by 
applicants  (as  provided  by  24  CFR  part 
750),  obtaining  signed  consent  forms 
from  applicants  for  the  obtaining  of 


wage  and  claim  information  from  State 
Wage  Information  Collection  Agencies 
(as  provided  in  24  CFR  part  760),  and 
other  pertinent  requirements;  and 
determination  of  the  amount  of  tenant 
rent  in  accordance  with  HUD 

established  schedules  and  criteria. 

***** 

63.  In  §886.121,  paragraph  (b)  would 
be  revised  and  a  new  paragraph  (c) 
would  be  added,  to  read  as  follows: 

§886.121    Marketing. 

*         «         *         *         • 

(b)  The  Owner  shall  comply  with  the 
applicable  provisions  of  the  Contract, 
this  subpart,  and  the  procedures  of  24 
CFR  part  812  in  taking  applications, 
selecting  families,  and  all  related 
determinations. 

(c)  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  establish 
citizenship  or  eligible  immigration 
status,  see  24  CFR  812.9,  and  also  24 
CFR  812.10  for  provisions  concemir.g 
certain  assistance  for  mixed  families 
(families  whose  members  include  thos»^ 
with  eligible  immigration  status,  and 
those  without  eligible  immigration 
status)  in  lieu  of  denial  of  assistance 

64.  Section  886.124  would  be 
amended  by  adding  two  sentences  at  the 
end  of  paragraph  (a),  one  sentence  at  th" 
end  of  paragraphs  (b)  a:.  J  (c)  to  read  as 
follows: 

§886.124    Reexamination  of  family  income 
and  composition. 

(a)  *   •   *  At  the  first  regular 
reexamination  after  [insert  the  eiffctivt- 
date  of  the  final  rule],  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  ail  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  owner  shall  foiiow 
the  requirements  of  24  CFR  part  812 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

(b)  *   *   *  At  any  interim 
reexamination  after  [insert  the  effective 
dote  of  the  final  mle]  when  there  is  a 
new  family  member,  the  owner  shall 
follow  the  requirements  of  24  CFR  pa.rt 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 

(c)  *   *   *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigratio;! 
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status,  and  those  without  eligible 
immigFation  status)  in  lieu  of 
tennination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

65.  Section  886.128  would  be  revised 
to  read  as  follows: 

S  1861.128    Tennination  of  tenancy. 

Part  247  of  this  title  applies  to  the 
'termination  of  tenancy  and  eviction  of 
a  family  assisted  imder  this  subpart.  For 
cases  involving  termination  of  tenancy 
because  of  a  failure  to  establish 
citizenship  or  eUgible  immigration 
status,  the  procedures  of  24  parts  247 
and  812  shall  apply.  The  provisions  of 
24  cm  812.10  concerning  certain 
assistance  for  mixed  families  (families 
whose  members  include  those  with 
eligible  immigration  status,  and  those 
without  eligible  immigration  status)  in 
lieu  of  tennination  of  assistance,  and 
concerning  deferral  of  termination  of 
assistance  also  shall  apply. 

66.  In  §  886.129,  a  new  paragraph  (e) 
would  be  added,  to  read  as  follows: 

§886.129    Leasing  to  •Ugit>i«temiii«8. 

*        •        •        •        * 

(e)  Termination  of  assistance  for 
failure  to  establish  citizenship  or  eligible 
immigration  status.  If  an  owner  subject 
to  paragraphs  (a)  and  (b)  of  this  section 
is  required  to  terminate  housing 
assistance  payments  for  the  family  in 
accordance  with  24  CFR  812.9  because 
the  owner  determines  that  the  entire 
family  does  not  have  U.S.  citizenship  or 
eligible  immigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  by  the  family  without  Section  8 
assistance  following  the  termination  of 
assistance,  or  if  the  family  constitutes  a 
mixed  family,  as  defined  in  24  CFR 
812.10,  the  owner  shall  comply  with  the 
provisions  of  24  CFR  812.10  concerning 
assistance  to  mixed  families,  and 
deferral  of  termination  of  assistance. 

67.  In  §  886.318,  paragraph  {a)(3) 
would  be  revised  to  read  as  follows: 

§  886.31 8    Respon8il)ilities  of  the  owner. 

(a)  •  *  • 

(3)  Performance  of  all  management 
functions,  including  the  taking  of 
applications;  determining  eligibility  of 
appUcants  in  accordance  with  24  CFR 
parts  812  and  813;  selection  of  families, 
including  verification  of  income, 
provision  of  Federal  selection 
preferences  in  accordance  with 
§  886.337,  obtaining  and  verifying 
Social  Security  Numbers  submitted  by 
applicants  (as  provided  by  24  CFR  part 
750),  obtaining  signed  consent  forms 
from  applicants  for  the  obtaining  of 
wage  and  claim  information  from  State 
Wage  Information  Collection  Agencies 


(as  provided  in  24  CFR  part,  760),  and 
other  pertinent  requirements;  and 
determination  of  the  amoimt  of  tenant 
rent  in  accordance  with  HUD 
established  schedules  and  criteria. 

*  •        •        *        » 

68.  fo  §886.321,  the  first  two 
sentences  of  paragraph  (b)(1)  would  be 
revised  and  a  new  paragraph  (b)(7) 
would  be  added,  to  read  as  follows: 

§886.321    Marteting. 

*  •        »        •        • 

(b)(1)  HUD  will  determine  the 
eligibility  for  assistance  of  families  in 
occupancy  before  sales  closing.  After 
the  sale,  the  owner  shall  be  responsible 
for  determining  the  eligibility  of 
applicants  for  tenancy  (including 
compliance  with  the  procedures  of  24 
CFR  part  812  on  evidence  of  citizenship 
or  eligible  immigration  status),  selection 
of  famiUes  from  among  those 
detemiined  to  be  eligible  (including 
provision  of  Federal  preferences  in 
accordance  with  §886.337),  and 
computation  of  the  amount  of  housing 
assistaiice  payments  on  behalf  of  each 
selected  family,  in  accordance  with  the 
Gross  Rent  and  the  Total  Tenant 
Payment  computed  in  accordance  with 
24'CFR  part  813.  *   *   * 

*  •        •        •        * 

(7)  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  establish 
citizenship  or  eligible  immigration 
status,  see  24  CFR  812.9,  and  24  CFR 
812.10  for  provisions  concerning  certain 
assistance  for  mixed  families  (families 
whose  members  include  those  with 
eligible  immigration  status,  and  those 
witliout  eligible  immigration  status)  in 
lieu  of  denial  of  assistance. 
«        *        •        •        » 

69  Section  886.324  would  be 
amended  by  adding  two  sentences  at  the 
end  of  paragraph  (a),  one  sentence  at  the 
end  of  paragraphs  (b)  and  (c),  to  read  as 
follows: 

§  886.324    Reexamination  of  family  income 
and  composition. 

(a)  *  *  •  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule],  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  owmer  shall  follow 
the  requirements  of  part  812  concerning 
verification  of  the  immigration  status  of 
any  new  family  member. 

(b)  •  *  *  At  any  interim 
reexamination  after  [insert  the  effective 
date  of  the  final  rule]  when  there  is  a 
new  family  member,  the  owner  shall 


follow  the  requirements  of  24  CFR  part 
812  concerning  c^taining  and 
processing  evidence  of  citizenship  or 
ehgible  immigration  status  of  the  new 
family  member. 

(c)  •  *  •  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9. 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

70.  Section  886.328  would  be  revised 
to  read  as  follows: 

§  686.328    Tennination  of  tenancy. 

Part  247  of  this  title  applies  to  the 
termination  of  tenancy  and  eviction  of 
a  family  assisted  imder  this  subpart.  For 
cases  involving  termination  of  tenancy 
because  of  a  feiilure  to  establish 
citizenship  or  eligible  inmiigration 
status,  the  procedures  of  24  CFR  parts 
247  and  812  shall  apply.  The  provisions 
of  24  CFR  812.10  concerning  certain 
assistance  for  mixed  families  (families 
whose  members  include  those  writh 
eligible  immigration  status,  and  those 
without  ehgible  immigration  status)  in 
lieu  of  termination  of  assistance,  and 
concerning  deferral  of  termination  of 
assistance  also  shall  apply. 

71.  In  §886.329,  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

§886.329    l.easing  to  eiigit)t«  families. 

(e)  Termination  of  assistance  for 
failure  to  establish  citizenship  or  eligible 
immigration  status.  If  an  owner  who  is 
subject  to  paragraphs  (a)  and  (b)  of  this 
section  is  required  to  terminate  housing 
assistance  payments  for  the  family  in 
accordance  with  24  CFR  812.9  because 
the  owner  determines  that  the  entire 
family  does  not  have  U.S.  citizenship  or 
eligible  inunigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  by  the  family  without  section  8 
assistance  following  the  termination  of 
assistance,  or  if  the  family  constitutes  a 
mixed  family,  as  defined  in  24  CFR 
812.10,  the  owner  shall  comply  with  the 
provisions  of  24  CFR  812.10  concerning 
assistance  to  mixed  families,  and 
deferral  of  termination  of  assistance. 

PART  887— HOUSING  VOUCHERS 

72.  The  authority  citation  for  part  887 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C  1437a,  1437c,  1437t. 
and  3535(d). 
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73.  In  §  887.105,  paragraph  (b)(5) 
would  be  revised  to  read  as  follows: 

§887.105    PHA  responsibilities. 

•  »        *        »    -    « 

(b)  *   *   * 

(5)  Determine  the  amount  of,  and 
make,  the  housing  assistance  pavTnent 
(see  §  887.353);  obtain  and  verify 
evidence  related  to  citizenship  and 
eligible  immigration  status  in 
accordance  with  24  CFR  part  812; 
reexamine  the  family  income  and  family 
size  and  composition,  at  least  annually. 
and  redetermine  the  amount  of  the 
housing  assistance  payment  (see 
§§887.355  through  887.359);  adjust  the 
amount  of  the  housing  assistance 
pa>Tnent  as  a  result  of  an  adjustment  by 
the  PHA  of  any  appHcable  payment 
standard  or  utility  allowance  (see 
§§887.353  and  887.361);  and 

•  '«»•» 

74.  In  §  887.355,  paragraph  (b)  would 
be  redesignated  as  paragraph  (c),  and  a 
new  paragraph  (b)  would  be  added,  to 
read  as  follows: 

§  887.355    Regular  reexamination  of  family 
Income  and  composition. 

•  •        »        •        • 

(b)  At  the  first  regular  reexamination 
after  [insert  the  effective  date  of  the  final 
rule],  the  PHA  shall  follow  the 
requirements  of  24  CFR  part  812 
concerning  obtaining  and  processing 
evidence  of  citizenship  or  eligible 
immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  PHA  shall  follow  the 
requirements  of  24  CFR  part  812 
concerning  verification  of  the 
.      immigration  status  of  any  new  family 
member. 

•  «•»■» 

75.  Section  887.357  would  be 
amended  by  adding  a  new  sentence  at 
the  end,  to  read  as  follows: 

§ 887.357    Interim  reexamination  of  f amily 
Income  and  composition. 

*   *   •  At  any  interim  reexamination 
after  [insert  the  effective  date  of  the  final 
rule]  that  involves  the  addition  of  a  new 
family  member,  the  PHA  shall  follow 
the  requirements  of  24  CFR  part  812 
Concerning  obtaining  and  processing 
evidence  of  citizenship  or  eligible 
immigration  status  of  the  new  familv 
T      member. 

76.  In  §887.401,  paragraph  (a)(1) 
would  be  revisedrto  read  as  follows: 

§887.401    Family  responsibilities. 

(a)  A  family  shall: 

(1)  Supply  any  certification,  release, 
information,  or  documentation  that  the 
PHA  or  HUD  determines  to  be  necessary 
in  the  administration  of  the  program. 
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including  submission  of  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  by  24 
CFR  part  812),  disclosure  and 
verification  of  Social  Security  Numbers 
(as  provided  by  24  CFR  part  750), 
signing  and  submission  of  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies  (as 
provided  by  24  CFR  part  760),  and  other 
information  required  for  use  by  the  PHA 
in  a  regularly  scheduled  reexamination 
or  interim  reexamination  of  family 
income  and  composition  in  accordance 
with  HUD  requirements; 
«        •        •        »        • 

77.  In  §887.403,  paragraphs  (d)  and 
(e)  would  be  redesignated  as  paragraphs 
le)  and  (f),  and  a  new  paragraph  (d) 
would  be  added,  to  read  as  follows: 

§  887.403    Grounds  for  PHA  denial  or 
temilnatlon  of  assistance. 

•  *        »        •        « 

(d)  The  family's  obfigations  as  stated 
in  §887.401  include  submission  of 
required  evidence  of  citizenship  or 
eligible  immigration  status.  For  a 
statement  of  circumstances  in  which  the 
PHA  shall  deny  or  terminate  assistance 
because  of  a  family  member's  inability 
to  establish  citizenship  or  eligible 
immigration  status,  and  the  applicable 
informal  hearing  procedures,  see  24  CFR 
882.216  and  24  CFR  812.9.  and  also  24 
CFR  812.10  for  provisions  concerning 
certain  assistance  for  mixed  families 
(families  whose  members  include  those 
with  eligible  immigration  status,  and 
those  without  eligible  immigration 
status)  in  lieu  of  denial  or  termination 
of  assistance,  and  for  provisions 
concerning  deferral  of  termination  of 
assistance. 

78.  Section  887.405  would  be 
amended  by  adding  a  new  paragraph 
(a)(4)  and  new  paragraphs  (b)(l)(iv)  and 
(b)(8).  to  read  as  follows: 

§  887.405    Informal  review  or  hearing. 

(a)  *   •   * 

(4)  The  informal  hearing  provisions 
for  the  denial  of  assistance  on  the  basis 
of  ineligible  immigration  status  are 
contained  in  24  CFR  812.9. 

(b)*   •   * 

(D*   *   * 

(iv)  A  determination  that  the 
participant  does  not  qualify  under  the 
PHA's  pohcy  for  granting  special 
assistance  under  24  CFR  812.10. 

•  •        *        «        • 

(8)  The  informal  hearing  provisions 
for  the  termination  of  assistance  on  the 
basis  of  ineligible  immigration  status  are 
contained  in  24  CFR  812.9. 


PART  900— SECTION  23  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRA^*-NEW  CONSTRUCTION 
AND  SUBSTANTIAL  REHABILITATION 

79.  The  authority  citation  for  part  900 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1410(b)  and  3535|c). 

80.  In  §  900.102,  the  first  sentence  of 
paragraph  (g)  would  be  revised  to  read 
as  follows: 

§900.102    Definitions. 

•  •         »         •         » 

(g)  Eligible  families.  Those  families 
determined  by  the  LHA  to  meet  the 
requirements  for  admission  into  housing 
assisted  under  this  part  in  accordance 
with  24  CFR  parts  912  and  913  and 
other  pertinent  requirements.  *   •   • 

•  •        •        •        « 

81.  Section  900.202  would  be 
amended  by  adding  a  new  sentence  to 
the  end  of  paragraph  (d)(3),  and  by 
redesignating  existing  paragraphs  (g) 
and  (h)  as  paragraphs  (h)  and  (i) 
respectively,  and  by  adding  a  new- 
paragraph  (g),  to  read  as  follows: 

§900.202    Project  operation. 

•  *         •         *         • 

(d)*   •   • 

(3)  *    *    *  For  provisions  related  to 
denial  of  assistance  because  of  a  failure 
to  establish  citizenship  or  eligible 
immigration  status,  the  requirements  of 
24  CFR  960.207  and  24  CFR  part  912 
shall  apply. 
***** 

(g)  Termination  of  assistance.  For 
provisions  related  to  termination  of 
assistance  for  failure  to  estabhsh 
citizenship  or  eligible  immigration 
status,  the  requirements  of  24  CFR  parts 
912  and  966  shall  apply. 


PART  904— LOW  RENT  HOUSING 
HOMEOWNERSHIP  OPPORTUNITIES 

82.  The  authority  citation  for  part  904 
would  be  revised  to  read  as  follows: 

Authority:  42  US  C.  1437-143"ee  and 
3535(d). 

83.  In  §904.104,  the  first  sentence  of 
paragraph  (b)(1)  and  paragraph  (g)(2) 
would  be  revised,  to  read  as  follows: 

§904.104    Eligibility  and  selection  of 
homebuyers. 

»        •        *        •        • 

(b)  Eligibility  and  standards  for 
admission.  (1)  Homebuyers  shall  be 
lower  income  families  that  are 
determined  to  be  eligible  for  admission 
in  accordance  with  the  provisions  of  24 
CFR  parts  912  and  913,  which  prescrib  • 
income  definitions,  income  limits,  an>. 
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resUictions  concerning  citizenship  or 
eligible  immigration  status.  *   *   • 

•        •        •        •        • 

(g)*  •  * 

(2)  Applicants  who  are  not  selected 
for  a  specific  Turnkey  III  development 
shall  be  notified  in  accordance  with 
HUD-approved  procedure.  The  notice 
shall  state: 

(i)  The  reason  for  the  applicant's 
rejection  (including  a 
nonrecommendation  by  the 
recommending  committee  unless  the 
applicant  has  previously  been  so 
notified  by  the  committee); 

(ii)  That  the  applicant  will  be  given  an 
informal  hearing  on  such  determination, 
regardless  of  the  reason  for  the  rejection, 
if  the  applicant  makes  a  request  for  such 
a  hearing  within  a  reasonable  time  (to  be 
specified  in  the  notice)  from  the  date  of 
the  notice;  and 

(iii)  For  denial  of  assistance  for  failure 
to  establish  citizenship  or  eligible 
immigration  status,  the  applicant  may 
request,  in  addition  to  the  informal 
hearing,  an  appeal  to  the  INS,  in 
accordance  with  24  CFR  912.9. 
***** 

84.  In  §904.107.  paragraphs  (i]{2)  and 
(m)(l)  would  be  revised  to  read  as 
follows: 

§  904.107    Responsibilities  of  liomebuyer. 

***** 

(i)*  •  * 

(2)  For  purposes  of  determining 
eligibility  of  an  applicant  (see  24  CFR 
parts  912  and  913,  as  well  as  this  part) 
and  the  cunount  of  Homebuyer 
payments  under  paragraph  (|)(1)  of  this 
section,  the  LHA  shall  examine  the 
family's  income  and  composition  and 
follow  the  procedures  required  by  24 
CFR  part  912  for  determining 
citizenship  or  eligible  immigration 
status  before  initial  occupancy. 
Thereafter,  for  the  purposes  stated  above 
and  to  determine  whether  a  Homebuyer 
is  required  to  purchase  the  home  under 
§  904.104(h)(1),  the  LHA  shiU 
reexamine  the  Homebuyer's  income  and 
composition  regularly,  at  least  once 
every  12  months,  and  shall  undertake 
such  further  determination  and 
verification  of  citizenship  or  eligible 
immigration  status  as  required  by  24 
CFR  part  912.  The  Homebuyer  shall 
comply  with  the  LHA's  policy  regarding 
required  interim  reporting  of  changes  in 
the  family's  income  and  composition.  If 
the  LHA  receives  information  from  the 
family  or  other  source  concerning  a 
change  in  the  family  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  LHA, 
upon  consultation  with  the  family  and 
verification  of  the  information  (in 


accordance  with  24  CFR  parts  912  and 
913  of  this  chapter)  shall  promptly  make 
any  adjustments  determined  to  be 
appropriate  in  the  Homebuyer  payment 
amount  or  take  appropriate  action 
concerning  the  addition  of  a  family 
member  who  is  not  a  citizen  with 
eligible  immigration  status.  Any  change 
in  the  family's  income  or  other 
circumstances  that  results  in  an 
adjustment  in  the  Total  Tenant  Payment 
and  Tenant  Rent  must  be  verified. 
***** 

(m)  Termination  by  LHA.  (1)  In  the 
event  the  homebuyer  breaches  the 
Homobuyers  Owmership  Opportunity 
Agreement  by  failure  to  make  the 
required  monthly  payment  within  ten 
days  after  its  due  date,  by 
misrepresenting  or  withholding  of     - 
information  in  applying  for  admission 
or  in  connection  with  any  subsequent 
reexamination  of  income  and  family 
composition  (uicluding  the  failure  to 
submit  any  required  evidence  of 
citizenship  or  eligible  immigration 
status,  as  provided  by  24  CFR  part  912; 
the  failure  to  meet  the  disclosure  and 
verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750;  or  the  failure  to  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760).  or  by  failure  to  comply  with  any 
of  the  ottier  homebuyer  obligations 
under  the  Agreement,  the  LHA  may 
terminate  the  Agreement.  No 
termination  under  this  pciragraph  mav 
occur  less  than  30  days  after  the  LHA 
gives  the  homebuyer  notice  of  its 
intention  to  do  so,  in  accordance  with 
paragraph  (m](3)  of  this  section.  For 
tennination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status  under  24  CFR  part 
912,  the  requirements  of  Z4  CFR  parts 
91 2  and  966  shall  apply. 
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PART90S-INDIAN  HOUSING 
PROGRAMS 

85.  The  authority  citation  for  part  905 
would  co.ntinue  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b);  42  U.S.C 
14,T7a.  143raa.  1437bb,  1437cc.  1437ee.  and 

.1.535ldl. 

88.  Section  905.102  would  be 
amended  by  adding  definitions  in 
alphabetical  order  for  the  terms  "Child," 
"Citizen."  "Evidence  of  citizenship  or 
eligible  Immigration  status,"  "Head  of 
household."  "INS,"  "Mixed  family," 
"National,"  "Noncitizen,"  "Section 
214,"  and  "Section  214  covered 
program."  to  read  as  follows: 


§905.102    Definitions. 

•  »        »         •         • 

Child.  A  member  of  the  fjaxnily,  other 
than  the  family  head  or  a  spouse,  who 
is  under  18  years  of  age. 

***** 

Citizen.  A  citizen  or  national  of  the 
United  States. 
***** 

Eviden  ce  of  citizenship  or  eligible 
immigration  status.  The  documents 
which  must  be  submitted  to  evidence 
cilizenshfp  or  eligible  immigration 
status  (see  §  905.310(e)i. 
***** 

Head  of  household.  The  adult 
member  of  the  family  who  is  the  head 
of  the  household  for  purposes  of 
determining  income  efigibility  and  rent. 
***** 

IN'S.  The  U.S.  Immigration  and 

Naturalization  Service. 
***** 

Mixed  family.  A  family  whose 
members  include  those  with  citizenship 
or  eligible  immigration  status,  and  those 
without  citizenship  or  eligible 
immigration  status. 
***** 

National.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  tt^rritory  or 
possession. 

•  •        *        «        » 

Noncitizen.  h  person  who  is  neither 
a  citizen  nor  national  of  the  United 
States. 

***** 

Section  214.  Section  214  of  the 
Housing  and  Community  Development 
Act  of  19S0,  as  amended  (42  U.S.C. 
1436a)  Section  214  restricts  HLTD  from 
making  financial  assistance  available  for 
noncitizens  unless  they  meet  one  of  the 
six  statutor)'  categories  of  eligible 
immigration  status. 

Section  214  covered  programs. 
Programs  to  which  the  restrictions 
imposed  by  section  214  apply  are 
programs  that  make  available  financial 
assistance  pursuant  to  the  United  States 
Housing  Act  of  1937  (42  U.S.C  1437- 
440),  section  235  or  section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z 
and  1715Z-1)  and  section  101  oithe 
Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C.  1701s). 

•  *         •         »         » 

87.  Section  905.310  would  be  added 
to  read  as  follows: 

§  905.31 0    Restrictions  on  ■salstanct  to 
noncitizens. 

(a)  Requirements  concerning 
documents.  For  any  notice  or  document 
(decision,  declaration,  consent  form, 
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etc.)  that  this  section  requires  an  IHA  to 
provide  to  an  individual,  or  requires 
that  the  IHA  obtain  the  signature  of  the 
individual,  the  IH.^.  where  feasible, 
must  arrange  for  the  notice  or  document 
to  be  provided  to  the  individual  in  a 
language  that  is  understood  by  the 
-individual  if  the  individual  is  not 
proficient  in  English  (See  24  CFR  8.6  of 
HUD's  regulations  for  requirements 
concerning  communications  Vk-ith 
persons  with  disabilities.) 

rb)  R&strictwns  on  assistance. 
Assistance  provided  under  a  section  214 
covered  program  is  restricted  to: 

(1)  Citizens;  OT 

(2)  Noncitizffns  who  have  eligible 
immigration  status  in  one  of  the 
following  categories: 

(i)  A  noncitizen  lawfully  admitted  for 
permanent  residence,  as  defined  by 
section  101(aK20)  of  the  Immigration 
and  Nationality  Act  (INA),  as  an 
inimigi-ant.  as  defined  by  section 
101(a)(15)  of  the  INA  (s'U.S.C 
n01(a)(20)and  1101fa)(15). 
respectively)  fimmigrants].  (This 
category  includes  a  noncitiznn  admitted 
under  section  210  or  210A  of  the  INA 
(8  U.S.C.  1160  or  1161).  (special 
agricultural  worker',  who  has  been 
gjdnted  lawful  tempornry  resident 
status); 

(lij  A  noncitizen  who  entered  the 
United  States  before  January  1,  1972,  or 
such  later  date  as  enoctt  d  by  law.  and 
has  continuously  maintained  residence 
in  the  United  States  since  then,  and  who 
is  not  ineligible  for  citizenship .  but  who 
is  deemed  to  be  iawfidly  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attcmey 
General  under  section  249  of  the  INA  (8 
U  S.C.  1259); 

(iii)  A  noncitizen  who  is  lawfully 
present  in  tho  United  States  pursuant  to 
an  admission  under  section  207  of  the 
INA  (8  U.S.C.  1157)  (refugee  status); 
pursuant  to  the  granting  of  asvlum 
(which  has  not  been  terminated)  under 
section  208  of  the  INA  (8  U.S  C.  1158) 
(asylum  status);  or  as  a  result  of  being 
granted  conditional  entry  under  section 
203(a)(7)  of  the  INA  (8  U.S.C.  1153(a)(7)) 
before  April  1, 1980.  beccuse  of 
persecution  or  fear  of  persecution  on 
account  of  race,  religion,  or  political 
opinion  or  because  of  being  uprooted  by 
catastrophic  national  calamity; 

(iv)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  an  exercise  of  discretion  by  the 
Attorney  General  for  emergent  reasons 
or  reasons  deemed  strictly  in  the  public 
interest  under  section  212(d)(5)  of  the 
INA  (8  U.S.C  1182(d)(5))  [parole  status); 

(v)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  the  Attorney  General's  withholding 


deportation  under  section  243(h)  of  the 
INA  (8  U.S.C.  1253(h))  (threat  to  life  or 
freedom);  or 

(vi)  A  noncitizen  lawfully  admitted 
for  temporary  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S.C. 
1255a)  (amnesty  granted  under  LNA 
245A1. 

(c)  Family  eligibiUt)'  for  assistance.  (1) 
A  family  shall  not  be  ehgible  for 
assistance  unless  every  member  of  the 
family  residing  in  the  unit  is  determined 
to  have  eligible  status,  as  described  in 
paragraph  (b)  of  this  section; 

(2)  Despite  the  ineligibility  of  one  or 
more  family  members,  a  mixed  family 
may  be  eh^.D  e  for  one  of  the  three  types 
of  assistance  provided  in  paragraph  (r) 
of  this  section.  .\  family  v\  ithout  any 
eligible  members  and  receiving 
assistance  on  [insert  the  effective  date  cf 
the  final  rule}  may  be  eligible  for 
temporary  deferral  of  termination  of 
assistance  as  provided  in  paragraph  (r) 
of  this  section. 

(d)  Exemption  cf  certain  homebuvf^rs 
from  restrictions  of  this  section.  A 
homebuyer  who  executed  a 
Homeo\\'nership  Opportunity 
Agreement  under  the  Turnkey  III 
program  or  who  executed  a  Mutual  Help 
and  Occupancy  Agreement  under  ihe 
Mutual  Help  Homeownership  program 
before  (insert  the  effective  date  of  the 
final  rule]  is  not  subject  to  this 
citizenship  or  eligible  immigra'ion 
status  requirement  fur  continued 
participation  in  the  program. 

iv]  Submission  of  evidence  of 
citizenship  or  elioible  immigrution 
status. 

(1)  C°rjera/.  Ll!gib;ht\  fc;r  assistance 
or  continued  assistance  under  a  Section 
214  covered  program  is  contingent  upon 
a  family's  submission  to  the  IHA  of  the 
doniments  described  in  paragraph  (e)(2) 
cf  this  section  for  each  family  mrmber 
If  one  or  more  family  members  do  not 
have  citizenship  or  eligible  im.migraticii 
status,  the  members  may  exercise  the 
election  not  to  contend  to  have  eligible 
immigration  status  as  provided  in 
paragraph  (0  of  this  section,  and  the 
provisions  of  paragraph  (r)  of  this 
section  shall  apply. 

(2)  Evidencr  of  citizenship  oreligibh^ 
unmi^Qtion  status.  Each  family, 
regardless  cf  .ige.  must  submit  the 
following  evidence  to  the  iriA; 

(i)  For  citizens,  the  evidence  consists 
of  a  signed  declaration  of  U.S. 
citizenship; 

(ii)  Tor  noncitizens  who  are  62  years 
of  age  or  older  or  who  will  be  62  years 
of  age  or  older  and  receiving  assistance 
under  a  Section  214  covered  program  on 
[insert  the  effective  date  of  the  final 
mte].  the  evidence  consists  of: 


(A)  A  signed  declaration  of  eligible 
immigratioD  status:  and 

(B|  Proof  of  age  document. 

(iii)  For  all  other  noncitizens.  the 
evidence  consists  of: 

(A)  A  signed  declaration  of  eligible 
immigration  status; 

(B)  The  INS  documents  listed  in 
paragraph  (k)(2)  of  this  section;  and 

(C)  A  signed  verification  consent 
form. 

(3)  Declaration.  For  each  family 
member,  the  family  must  submit  to  the 
IHA  a  written  declaration,  signed  under 
penalty  of  perjury,  by  which  the  family 
member  declares  whether  he  or  she  is  a 
U.S.  citizen  or  a  noncitizen  with  eligible 
immigration  status. 

(i)  For  each  adult,  the  declaration 
must  be  signed  by  the  adult. 

(ii)  For  each  child,  the  declaration 
must  be  signed  by  an  adult  residing  in 
the  assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(4)  Verification  consent  form — (i)  Who 
signs.  Each  noncitizen  who  declares 
eligible  immigration  status,  must  sign  a 
verification  consent  form  as  follows: 

(A)  For  each  adult,  the  form  must  be 
signed  by  the  adult. 

(B)  For  each  child,  the  form  m-jsl  be 
signed  by  an  aduh  member  of  the  family 
residing  in  the  assisted  dwelling  unit 
who  is  responsible  for  the  child. 

(ii)  Notice  of  release  of  evidence  bv 
IHA.  The  verification  consent  form  shall 
provide  that  evidence  of  eligible 
immigration  status  may  be  released  by 
the  IH.A..  without  responsibility  for  the 
further  use  or  transmission  of  tlie 
evidence  by  the  e.-;tity  receiving  it.  lo: 

(A)  HUD  as  required  bv  HUD; 

(B)  The  INS:  and,  if  applicable, 

(C)  .-Inother  Federal  accncy,  or  a  vSi,i'e 
or  Iocp!  government  agencv  ;n 
accordance  with  Federal.  Si^to  or  local 
law  thiat  requires  the  release  of  tiie 
evidence  to  that  agency. 

(iii)  Notice  of  release  of  evidence  bv 
Hi'D.  The  venficaLior.  consent  form  also 
shall  notify  the  individual  of  the 
possible  release  of  evidence  of  eligible 
immigration  status  by  HUD.  Evidence  of 
eligible  immigration  status  shall  only  be 
released  to  the  INS  for  pu.'^poses  of 
estdblishing  eligibihty  for  financial 
assistance  and  not  for  any  other 
purpose.  HUD  is  not  responsible  for  the 
further  use  or  transmission  of  the 
evidence  or  other  information  bv  the 
l.\S. 

(Q  Individuals  who  do  not  contend  to 
hove  eligible  immigration  status.  If  one 
Of  more  members  of  a  family  elect  not 
to  contend  that  they  have  eligible 
injmigration  status  and  the  other 
members  of  the  family  estabhsh  their 
citizenship  or  ehgible  immigration 
status,  the  family  may  be  considered  for 
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prorated  assistance  under  paragraph  (s) 
of  this  section  despite  the  fact  that  no 
declaration  or  documentation  of  eligible 
status  is  submitted  by  one  or  more 
members  of  the  family.  The  family  must, 
however,  identify  to  the  IHA,  the  family 
member  (or  members)  who  will  elect  not 
to  contend  that  he  or  she  has  eligible 
immigration  status. 

(gj  Notification  of  requirements  of 
Section  214 — (1)  When  notice  is  to  be 
issaed.  Notification  of  the  requirement 
to  submit  evidence  of  citizenship  or 
ehgible  immigration  status,  as  required 
by  this  section,  or  to  elect  not  to 
contend  that  one  has  eligible 
immigration  status,  as  allowed  by 
paragraph  (f)  of  this  section,  shall  be 
given  by  the  IHA  as  follows: 

(i)  Applicant's  notice.  Notification  of 
the  requirement  to  submit  evidence  of 
eligible  status  shall  be  given  to  each 
applicant  at  the  time  of  application  for 
financial  assistance.  Families  whose 
applications  are  pending  on  [insert  the 
effective  date  of  the  final  rule]  shall  be 
notified  of  the  requirements  to  submit 
evidence  of  eligible  status  as  soon  as 
possible  after  [insert  the  effective  date  of 
the  final  rule]. 

(ii)  Notice  to  families  already 
receiving  assistance.  For  a  family  in 
occupancy  on  [insert  the  effective  date 
of  the  final  rule],  notification  of  the 
requirement  to  submit  evidence  of 
eligible  status  shall  be  given  to  each  at 
the  time  of,  and  together  with,  the  IHA's 
notice  of  the  first  regular  reexamination 
after  that  date,  but  not  later  than  one 
year  follouing  [insert  the  effective  date 
of  the  final  rule]. 

.    (2)  Form  and  content  of  notice.  The 
notice  shall: 

(i)  State  that  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  of  citizenship  or  eligible 
immigration  status,  as  required  by  this 
section;  and 

(ii)  Describe  the  type  of  evidence  that 
must  be  submitted  and  state  the  time 
period  in  which  that  evidence  must  be 
submitted  (see  paragraph  (h)  of  this 
section  concerning  when  evidence  must 
be  submitted);  and 

(iii)  State  that  assistance  will  be 
prorated,  denied  or  terminated,  as 
appropriate,  upon  a  final  determination 
of  ineligibility  after  all  appeals  have 
been  exhausted  (see  paragraph  (n)  of 
this  section  concerning  INS  appeal,  and 
paragraph  (o)  of  this  section  concerning 
IHA  informal  hearing  process)  or,  if 
appeals  are  not  pursued,  at  a  time  to  be 
specified  in  accordance  with  HUD 
requirements.  Families  already 
receiving  assistance  also  shall  be 
informed  of  how  to  obtain  assistance 
under  the  preservation  of  families 


provisibns  of  paragraph  (r)  of  this 
section. 

(h)  When  evidence  of  eligible  status  is 
required  to  be  submitted.  The  IHA  shall 
require  evidence  of  eligible  status  to  be 
submitted  at  the  times  specified  in 
paragraph  (h)  of  this  section  subject  to 
any  extension  granted  in  accordance 
with  paragraph  (i)  of  this  section. 

(1)  Applicants.  For  applicants,  the 
IHA  must  ensure  that  evidence  of 
eligible  status  is  submitted  not  later 
than  the  date  the  IHA  anticipates  or  has 
knowledge  that  verification  of  other 
aspects  of  eligibility  for  assistance  will 
occur  (see  paragraph  (1)  of  this  section). 

(2)  Families  already  receiving 
assistance.  For  a  family  already 
receiving  the  benefit  of  assistance  in  a 
covered  program  on  [insert  the  effective 
date  of  the  final  rule],  the  required 
evidence  shall  be  submitted  at  the  first 
regular  reexamination  after  [insert  the 
effective  date  of  the  final  rule],  in 
accordance  with  program  requirements. 

(3)  New  occupants  of  assisted  units. 
For  any  new  family  members,  the 
required  evidence  shall  be  submitted  at 
the  first  interim  or  regular 
reexamination  following  the  person's 
occupancy. 

(4)  Changing  participation  in  a  HUD 
program.  Whenever  a  family  applies  for 
admission  to  a  Section  214  covered 
program,  evidence  of  eligible  status  is 
required  to  be  submitted  in  accordance 
with  the  requirements  of  this  part  unless 
the  family  already  has  submitted  the 
evidence  to  the  IHA  for  a  covered 
program. 

(5)  One-time  evidence  requirement  for 
continuous  occupancy.  For  each  family 
member,  the  family  is  required  to 
submit  evidence  of  ehgible  status  one 
time  during  continuously  assisted 
occupancy  under  any  covered  program. 

(i)  Extensions  of  time  to  submit 
evidence  of  eligible  status — (1)  When 
extension  must  be  granted.  The  IHA 
shall  extend  the  time,  provided  in 
paragraph  (h)  of  this  section,  to  submit 
evidence  of  eligible  immigration  status 
if  the  family  member: 

(i)  Submits  the  declaration  required 
under  paragraph  (e)(3)  of  this  section 
certifying  that  any  person  for  whom 
required  evidence  has  not  been 
submitted  is  a  noncitizen  with  eligible 
immigiation  status;  and 

(ii)  Certifies  that  the  evidence  needed 
to  support  a  claim  of  eligible 
immigration  status  is  temporarily 
unavailable,  additional  time  is  needed 
to  obtain  and  submit  the  evidence,  and 
prompt  and  diligent  efforts  will  be 
undertaken  to  obtain  the  evidence. 

(2)  Prohibition  on  indefinite  extension 
period.  Any  extension  of  time,  if 
granted,  shall  be  for  a  specific  period  of 


time.  The  additional  time  provided 
should  be  sufficient  to  allow  the  family 
the  time  to  obtain  the  evidence  needed. 
The  IHA's  determination  of  the  length  of 
the  extension  needed,  shall  be  based  on 
the  circumstances  of  the  individual 
case. 

(3)  Grant  or  denial  of  extension  to  be 
in  writing.  The  IHA's  decision  to  grant 
or  deny  an  extension  as  provided  in 
paragraph  (i)(l)  of  this  section  shall  be 
issued  to  the  family  by  written  notice. 
If  the  extension  is  granted,  the  notice 
shall  specify  the  extension  period 
granted.  If  the  extension  is  denied,  the 
notice  shall  explain  the  reasons  for 
denial  of  the  extension. 

(j)  Failure  to  submit  evidence  or 
establish  eligible  immigration  status.  If 
the  family  fails  to  submit  required 
evidence  of  eligible  iramigration  status 
within  the  time  period  specified  in  the 
notice,  or  any  extension  granted  in 
accordance  with  paragraph  (i)  of  this 
section,  or  if  the  evidence  is  timely 
submitted  but  fails  to  establish  eligible 
immigration  status,  the  IHA  shall 
proceed  to  deny,  prorate  or  terminate 
assistance,  or  provide  continued 
assistance  or  temporary  deferral  of 
termination  of  assistance,  as 
appropriate,  in  accordance,  respectively 
with  the  provisions  of  paragraph  (m)  of 
this  section  or  paragraph  (r)  of  this 
section. 

(k)  Documents  of  eligible  immigration 
status — (1)  General.  An  IHA  shall 
request  and  review  original  documents 
of  eligible  immigration  status.  The  IHA 
shall  retain  photocopies  of  the 
documents  for  its  own  records  and 
return  the  original  documents  to  the 
family. 

(2)  Acceptable  evidence  of  eligible 
immigration  status.  The  original  of  one 
of  the  following  documents  is 
acceptable  evidence  of  eligible 
immigration  status,  subject  to 
verification  in  accordance  with 
paragraph  (1)  of  this  section. 

(i)  Form  1-551,  Alien  Registration 
Receipt  Card  (for  permanent  resident 
aliens); 

(ii)  Form  1-94,  Arrival-Departure 
Record,  with  one  of  the  following 
annotations: 

(A)  "Admitted  as  Refugee  Pursuant  to 
Section  207"; 

(B)  "Section  208"  or  "Asylum"; 

(C)  "Section  243(h)"  or  "Deportation 
stayed  by  Attorney  General"; 

(b)  "Paroled  Pursuant  to  Sec. 
212(d)(5)  of  the  INA": 

(iii)  If  Form  1-94,  Arrival-Departure 
Record,  is  not  annotated,  then 
accompanied  by  one  of  the  following 
documents: 

(A)  A  final  court  decision  granting 
asylum  (but  only  if  no  appeal  is  taken!: 
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(B)  A  letter  from  an  INS  asylum 
officer  granting  asylum  (if  application  is 
filed  on  or  after  October  1. 1990)  or  from 
an  INS  district  director  granting  asylum 
(if  application  filed  before  October  1, 
1990); 

(C)  A  court  decision  granting 
withholding  or  deportation;  or 

(D)  A  letter  from  an  INS  asylum 
officer  granting  withholding  of 
deportation  (if  application  filed  on  or 
after  October  1,  1990). 

(iv)  Form  1-688,  Temporar\-  Resident 
Card,  which  must  be  annotated  "Section 
245A"  or  "Section  210"; 

(v)  Form  I-688B.  Emplo>Tnent 
Authorization  Card,  which  must  be 
annotated  "Provision  of  Law 
274a.l2(ll)"  or  "Provision  of  Law 
274a.l2"; 

(vi)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  document  in 
one  of  the  above-listed  categories  has 
been  made  and  the  applicant's 
entitlement  to  the  document  has  been 
verified;  or 

(vii)  If  other  docimients  are 
determined  to  constitute  acceptable 
evidence  of  eligible  immigration  status, 
they  will  be  announced  by  HUD  in  a 
notice  published  in  the  Federal 
Register. 

(1)  Verification  of  eligible  immigration 
status.  (1)  When  verification  is  to  occur. 
Verification  of  eligible  immigration 
status  shall  be  conducted  by  the  IHA 
simultaneously  with  verification  of 
other  aspects  of  eligibility  for  assistance 
under  a  section  214  covered  program. 
(See  paragraph  (h)  of  this  section.)  The 
IHA  shall  verify  eligible  immigration 
status  in  accordance  with  the  INS 
procedures  described  in  this  section. 

(2)  Primary  vi-hfication.  (i)  Automated 
verification  system.  Primary  verification 
of  the  immigration  status  of  the  person 
is  conducted  by  the  IHA  through  the 
INS  automated  system  (INS  Systematic 
for  Alien  Verification  for  Entitlements 
(SAVE)).  The  INS  SAVE  system 
provides  access  to  names,  file  numbers 
and  admission  numbers  of  noncitizens. 

(ii)  Failure  of  primary  verification  to 
confirm  eligible  immigration  status.  If 
the  INS  SAVE  system  does  not  verify 
eUgible  immigration  status,  secondary 
verification  must  be  performed. 

(3)  Secondary  verification,  (i)  Manual 
search  of  INS  records.  Secondary 
verification  is  a  manual  search  by  the 
INS  of  its  records  to  determine  an 
individual's  immigration  status.  The 
IHA  must  request  secondary 
verification,  within  10  days  of  receiving 
the  results  of  the  primary  verification,  if 
the  primary  verification  system  does  not 
confirm  eligible  immigration  status,  or  if 
the  primary  verification  system  verifies 


immigration  status  that  is  ineligible  for 
assistance  under  a  covered  section  214 
covered  program. 

(ii)  Secondary  verification  initiated  by 
IHA.  Secondary  verification  is  initiated 
by  the  IHA  forwarding  photocopies  of 
the  original  INS  documents  listed  in 
paragraph  (k)(2)  of  this  section  (front 
and  back),  attached  to  the  INS  document 
verification  request  form  G-645S 
(Document  Verification  Request),  to  a 
desig-^ated  INS  office  for  review.  (Form 
G-845S  is  available  from  the  local  INS 
Office.) 

(iii)  Failure  of  secondary  verification 
to  confirm  eligible  immigration  status.  If 
the  secondarv-  verification  does  not 
confirm  eligible  immigration  status,  the 
IHA  shall  issue  to  the  family  the  notice 
described  in  paragraph  (m)(4)  of  this 
section,  which  includes  notification  of 
appeal  to  the  INS  of  the  INS  finding  on 
immigration  status  (see  paragraph 
(m)(4)(iv)  of  this  section). 

(4)  Exemption  from  liability  for  INS 
v'erification.  The  IHA  shall  not  be  liable 
for  any  action,  dalay.  or  failure  of  the 
INS  in  conducting  the  automated  or 
manual  verification. 

(m)  Delay,  denial,  or  termination  of 
assistance.  (1)  Restrictions  on  delay, 
denial,  or  termination  of  assistance. 
Assistance  to  an  applicant  shall  not  be 
delayed  or  denied,  and  assistance  to  a 
tenant  shall  not  be  delayed,  denied,  or 
terminated,  on  the  basis  of  ineligible 
immigration  status  of  a  family  member 
if: 

(i)  The  primary  and  secondary 
verification  of  any  immigration 
documents  that  were  timely  submitted 
has  not  been  completed; 

(ii)  The  family  member  for  whom 
required  evidence  has  not  been 
submitted  has  moved  from  tlie  tenant's 
dwelling  unit; 

(iii)  The  family  member  who  is 
determined  not  to  be  m  an  eligible 
immigration  status  following  L\S 
verification  has  moved  from  the  tenant's 
dwelling  unit; 

(iv)  The  INS  appeals  process  under 
paragraph  (n)  of  this  section  has  not 
been  concluded; 

(\ )  For  a  tenant,  the  IHA  hearing 
process  under  paragraph  (o)  of  this 
section  has  not  been  concluded; 

(vi)  Assistance  is  prorated  in 
accordance  with  paragraph  (s)  cf  this 
section; 

(vii)  Assistance  for  a  mixed  family  is 
continued  in  accordance  with  paragraph 
(r)  of  this  section;  or 

(viii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
paragraph  (r)  of  this  section. 

(2)  i\7ien  delay  of  assistance  to 
applicant  is  permissible.  Assistance  to 
an  applicant  may  be  delayed  after  the 


conclusion  of  the  INS  appeal  process, 
but  not  denied  until  the  conclusion  of  • 
the  IHA  informal  hearing  process,  if  an 
informal  hearing  is  requested  by  the 
family. 

(3)  Events  causing  denial  or 
termination  of  assistance.  Assistance  to 
an  applicant  shall  be  denied,  and  a 
tenant's  assistance  shall  be  terminated, 
in  accordanoe  wth  the  procedures  of 
this  section,  upon  the  occurrence  of  any 
of  the  following  events: 

(i)  Evidence  of  citizenship  (i.e.,  the 
declaration)  and  eUgible  immigration 
status  is  not  submitted  by  the  date 
specified  in  paragraph  (h)  of  this 
section,  or  by  the  expiration  of  any 
extension  granted  in  accordance  with 
paragraph  (i)  of  this  section;  or 

(ii)  Tne  evidence  of  citizenship  and 
eligible  inmiigration  status  is  timely 
submitted,  but  INS  primary  and  second 
verification  does  not  verify*  eligible 
immigration  status  of  a  family  member, 
and 

(iii)  The  family  does  not  pursue  INS 
appeal  (as  provided  in  paragraph  (n)  of 
this  section)  or  IHA  informal  hearing 
rights  (as  provided  in  paragraph  (o)  of 
this  section):  or 

(iv)  INS  appeal  and  informal  hearing 
rights  are  pursued,  but  the  final  appeal 
or  hearing  decisions  are  decided  against 
the  family  member. 

(4)  Notice  of  denial  or  termination  of 
assistance.  The  notice  of  denial  or 
termination  of  assistance  shall  advise 
the  family: 

(i)  That  financial  assistance  will  be 
denied  or  terminated,  and  provide  a 
brief  explanation  of  the  reasons  for  the 
proposed  denial  or  termination  of 
assistance; 

(ii)  That  the  family  may  be  eligible  for 
proration  of  assistance  as  provided  in 
paragraph  (s)  of  this  section; 

(iii)  In  the  case  of  a  tenant,  the  criteria 
and  procedures  for  obtaining  relief 
under  the  preservation  of  families 
provisions  in  paragraph  (r)  of  this 
section: 

(iv)  That  the  family  has  a  right  to 
request  an  appeal  to  the  INS  of  the 
results  of  the  secondary  verification  of 
immigration  status,  and  to  submit 
additional  documentation  or  a  written 
explanation  in  support  of  the  appeal,  in 
accordance  with  the  procedures  of 
paragraph  (n)  this  section; 

(v)  That  the  family  has  a  right  to 
request  an  informal  hearing  with  the 
IHA  either  upon  completion  of  the  INS 
appeal  or  in  Ueu  of  the  INS  appeal,  as 
provided  in  paragraph  (n)  of  this 
section; 

(vi)  For  appUcants.  the  notice  shall 
advise  that  assistance  may  not  be 
delayed  until  the  conclusion  of  the  INS 
appeal  process,  but  assistance  may  be 
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delayed  during  the  pendency  of  the  IHA 
informal  hearing  process. 

(n)  Appeal  to  the  INS — (1)  Submission 
of  request  for  appeal  to  IHA.  Upon 
receipt  of  notification  by  theJHA  that 
INS  secondary  verification  failed  to 
ronfirm  eligible  immigration  status,  the 
family  may  request  an  appeal  to  the  INS 
by  communicating  that  request  to  the 
IHA  within  14  days  of  the  date  the  IHA 
mails  or  delivers  the  notice  under 
paragraph  (m)(4]  of  this  section. 

(2)  Extension  of  time  to  request  an 
appeal.  The  IHA  shall  extend  the  period 
of  time  for  requesting  an  appeal  (for  a 
specified  period)  upon  good  cause 
shown. 

(3)  Forwarding  the  appeal  to  INS.  If 
the  family  requests  an  appeal  to  the  INS, 
the  IHA  shall  forward  to  the  designated 
INS  office  any  additional 
dociunentation  or  written  explanation 
provided  by  the  family  in  support  of  the 
appeal.  This  material  must  include  a 
copy  of  the  INS  document  verification 
request  form  G-845S  (used  to  process 
the  secondary  verification  request)  and 

a  cover  letter  indicating  that  the  family 
is  requesting  an  appeal  of  the  INS 
immigration  status  verification  results. 
(Form  G-845S  is  available  from  the 
local  INS  Office.) 

(4)  Decision  by  INS— [i)  When 
decision  will  be  issued.  The  INS  will 
issue  to  the  IHA  a  decision  within  30 
days  of  its  receipt  of  documentation 
concerning  the  family's  appeal  of  the 
verification  of  immigration  status.  If,  for 
any  reason,  the  INS  is  unable  to  issue  a 
decision  within  the  30  day  time  period, 
the  INS  will  inform  the  IHA  of  the 
reasons  for  the  delay,  and  the  IHA  will 
inform  the  family  of  the  reasons  for  the 
delay. 

(ii)  Notification  of  INS  decision  and  of 
infonnal  hearing  procedures.  When  the 
IHA  receives  the  INS  decision,  the  IHA 
shall  notify  the  family  of  the  INS 
determination,  of  the  reasons  for  the 
determination,  and  of  the  family's  right 
to  request  an  informal  hearing  on  the 
IHA's  ineligibility  determination  in 
accordance  with  the  procedures  of 
paragraph  (o)  of  this  section. 

(5)  No  delay,  denial  or  termination  of 
assistance  until  completion  of  INS 
appeal  process;  direct  appeal  to  INS. 
Pending  the  completion  of  the  INS 
appeal  under  this  section,  assistance 
may  not  be  delayed,  denied  or 
terminated  on  the  basis  of  immigration 
status. 

(o)  Infonnal  hearing. — (1)  When 
request  for  hearing  is  to  be  made.  After 
notification  of  the  INS  decision,  or  in 
lieu  of  request  of  appeal  to  the  INS,  the 
family  may  request  that  the  IHA  provide 
a  hearing.  This  request  must  be  made 
either  within  14  davs  of  the  date  the 


IHA  malls  or  delivers  the  notice  under 
paragraph  (m)(4)  of  this  section,  or 
within  14  days  of  the  maihng  of  the  INS 
appeal  decision  issued  in  accordance 
with  pajagraph  (n)(4)  of  this  section 
(established  by  the  date  of  postmark). 

(2)  Extension  of  time  to  request 
hearing.  The  IHA  shall  extend  the 
period  of  time  for  requesting  a  hearing 
(for  a  specified  period)  upon  good  cause 
shown. 

(3)  Informal  hearing  procedures,  (i) 
For  tenants,  the  procedures  for  the 
hearing  before  the  IHA  are  set  forth  in 
§905.340. 

(ii)  For  applicants,  the  procedures  for 
the  informal  hearing  before  the  IHA  are 
as  follows: 

(A)  Hearing  before  an  impartial 
individual.  The  applicant  shall  be 
provided  a  hearing  before  any  person(s) 
designated  by  the  IHA  (including  an 
officer  or  employee  of  the  IHA),  other 
than  a  person  who  made  or  approved 
the  decision  under  review,  and  other 
than  a  person  who  is  a  subordinate  of 
the  person  who  made  or  approved  the 
decision; 

(B)  Examination  of  evidence.  The 
applicant  shall  be  provided  the 
opportunity  to  examine  and  copy,  at  the 
applicant's  expense  and  at  a  reasonable 
time  in  advance  of  the  hearing,  any 
documents  in  the  possession  of  the  IHA 
pertaining  to  the  applicant's  eligibility 
status,  or  in  the  possession  of  the  INS 
(as  permitted  by  INS  requirements), 
including  any  records  and  regulations 
that  may  be  relevant  to  the  hearing; 

(C)  Presentation  of  evidence  and 
arguments  in  support  of  eligible  status. 
The  applicant  shall  be  provided  the 
opportunity  to  present  evidence  and 
arguments  in  support  of  eligible  status. 
Evidence  may  be  considered  without 
regard  to  admissibility  under  the  rules 
of  evidence  applicable  to  judicial 
proceedings; 

(D)  Controverting  evidence  of  the 
project  Owner.  The  applicant  shall  be 
provided  the  opportunity  to  controvert 
evidence  reHed  upon  by  the  IHA  and  to 
confront  and  cross-examine  all 
witnesses  on  whose  testimony  or 
information  the  IHA  reUes; 

(E)  Representation.  The  applicant 
shall  be  entitled  to  be  represented  by  an 
attorney,  or  other  designee,  at  the 
applicant's  expense,  and  to  have  such 
person  make  statements  on  the 
apolicant's  behalf; 

iF)  Interpretive  services.  The 
applicant  shall  be  entitled  to  arrange  for 
an  interpreter  to  attend  the  hearing,  at 
the  expanse  of  the  applicant  or  the  IHA, 
as  may  be  agreed  upon  by  both  parties; 

(G)  Hearing  to  be  recorded.  Tne 
applicant  shall  be  entitled  to  have  the 
hearing  recorded  by  audiotape  (a 


transcript  of  the  hearing  may,  but  is  not 
required  to,  be  provided  by  the  IHA); 
and 

(H)  Hearing  decision.  The  IHA  shall 
provide  the  applicant  with  a  written 
final  decision,  based  solely  on  the  facts 
presented  at  the  hearing  within  14  days 
of  the  date  of  the  informal  hearing.  The 
decision  shall  state  basis  for  the 
decision. 

(p)  Judicial  relief  A  decision  against 
a  family  member  under  the  INS  appeal 
process  or  the  IHA  informal  hearing 
process  does  not  preclude  the  family 
from  exercising  the  right,  that  may 
otherwise  be  available,  to  seek  redress 
directly  through  judicial  procedures. 

(q)  Retention  of  documents.  The  IHA 
shall  retain  for  a  minimum  of  5  years 
the  following  dociunents  that  may  have 
been  submitted  to  the  IHA  by  the  family 
or  provided  to  the  IHA  as  part  of  the  INS 
appeal  or  the  IHA  informal  hearing 
process: 

(1)  The  appHcation  for  financial 
assistance; 

(2)  The  form  completed  by  the  family 
for  income  re-examination; 

(3)  Photocopies  of  any  original 
documents  (front  and  back),  including 
original  INS  documents; 

(4)  The  signed  verification  consent 
form; 

(5)  The  INS  verification  results; 

(6)  The  request  for  an  INS  appeal; 

(7)  The  final  INS  determination; 

(8)  The  request  for  an  IHA  informal 
hearing;  and 

(9)  The  final  hearing  decision. 

(r)  Preservation  of  mixed  families  and 
other  families.  (1)  Assistance  available 
for  mixed  families,  (i)  Assistance 
available  for  tenant  mixed  families.  For 
a  mixed  family  assisted  under  a  section 
214  covered  program  on  [insert  the 
effective  date  of  the  final  rule],  one  of 
the  following  three  types  of  assistance 
may  be  available  to  the  family: 

(A)  Continued  assistance  (see 
paragraph  (r)(2)  of  this  section); 

(B)  Prorated  assistance  (see  paragraph 
(s)  of  this  section);  or 

(C)  Temporary  deferral  of  termination 
of  assistance  (see  paragraph  (r)(3)  of  this 
section). 

(ii)  Assistance  available  for  applicant 
mixed  families.  Prorated  assistance  is 
also  available  for  mixed  famiHes 
applying  for  assistance,  as  provided  in 
paragraph  (s)  of  this  section. 

(iii)  Assistance  available  to  other 
families  in  occupancy.  For  families 
receiving  assistance  imder  a  Section  214 
covered  program  on  the  [insert  the 
effective  date  of  the  final  rule]  and  who 
have  no  members  with  eligible 
immigration  status,  the  IHA  may  grant 
the  family  temporary  deferral  of 
termination  of  assistance. 
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(2)  Continued  assistance.  A  mixed 
family  may  receive  continued  housing 
assistance  if  all  of  the  following 
conditions  are  met: 

(i)  The  family  was  receiving 
assistance  under  a  section  214  covered 
program  on  [insert  the  effective  date  of 
the  final  rule]; 

(ii)  The  family's  head  of  household  or 
spouse  has  eligible  immigration  status 
as  described  in  paragraph  (b)(2)  of  this 
section;  and 

(iii)  The  family  does  not  include  any 
person  (who  does  not  have  eUgible 
immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(3)  Temporary  deferral  of  termination 
of  assistance,  (i)  Eligibility  for  this  type 
of  assistance.  If  a  mixed  family  quaUfies 
for  prorated  assistance  (and  does  not 
qualify  for  continued  assistance),  but 
decides  not  to  accept  prorated 
assistance,  or  if  a  family  has  no 
members  with  eligible  immigration 
status,  the  family  may  be  eligible  for 
temporary  deferral  of  termination  of 
assistance  if  necessary  to  permit  the 
family  additional  time  for  the  orderly 
transition  of  those  family  members  with 
ineligible  status,  and  any  other  family 
members  involved,  to  other  affordable 
housing.  Other  affordable  housing  is 
used  in  the  context  of  transition  of  an 
ineligible  family  from  a  rent  level  that 
reflects  HUD  assistance  to  a  rent  level 
that  is  unassisted;  the  term  refers  to 
housing  that  is  not  substandard,  that  is 
of  appropriate  size  for  the  family  and 
that  can  be  rented  for  an  amount  not 
exceeding  the  amount  that  the  family 
pays  for  rent,  including  utihties.  plus  25 
percent. 

(ii)  Time  limit  on  deferral  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  deferral  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  shall  not  exceed  a  period  of  three 
years. 

(iii)  Notification  requirements  for 
beginning  of  each  deferral  period.  At  the 
beginning  of  each  deferral  period,  the 
IHA  must  inform  the  family  of  its 
ineligibility  for  financial  assistance  and 
offer  the  family  information  concerning, 
and  referrals  to  assist  in  finding,  other 
affordable  housing. 

(iv)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
deferral  period.  Before  the  end  of  each 
deferral  period,  the  IHA  must: 

(A)  Make  a  determination  of  the 
availability  of  affordable  housing  of 


appropriate  size  based  on  evidence  of 
conditions  which  when  taken  together 
wrill  demonstrate  an  inadequate  supply 
of  a^ordable  housing  for  the  area  in 
which  the  project  is  located,  the  CHAS 
(if  applicable;  CHAS  refers  to  the 
Comprehensive  Housing  Affordability 
Strategy  described  in  24  CFR  part  91), 
the  IHA's  own  knowledge  of  the 
availability  of  affordable  housing,  and 
on  evidence  of  the  tenant  family's 
efforts  to  locate  such  housing;  and 

(B)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  will  be  deferred  again 
(provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceed  three  years), 
and  a  determination  was  made  that 
other  affordable  housing  is  not 
available;  or 

(C)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  result  in 
aggregate  deferral  periods  that  exceed 
three  years,  or  a  determination  has  been 
made  that  other  affordable  housing  is 
available. 

(v)  Notification  of  decision  on  family 
presen'ation  assistance.  An  IHA  shall 
notify  the  family  of  its  decision 
concerning  the  family's  qualification  for 
assistance  under  this  section.  If  the 
family  is  ineligible  for  assistance  imder 
this  section,  the  notification  shall  state 
the  reasons,  which  must  be  based  on 
relevant  factors.  For  tenant  families,  the 
notice  also  shall  inform  the  tenant 
family  of  any  appeal  rights. 

(s)  Proration  of  assistance.  (1) 
Applicability.  This  section  applies  to  a 
mixed  family  other  than  a  family 
receiving  continued  assistance  under 
paragraph  (r)(2)  of  this  section,  or  other 
than  a  family  for  which  termination  of 
assistance  is  temporarily  deferred  under 
paragraph  (r)(3)  of  this  section. 

(2)  Method  of  prorating  assistance. 
The  IHA  shall  prorate  the  family's 
assistance  by: 

(i)  Step  1 .  Determining  total  tenant 
payment  in  accordance  wi\h  §  905.325 
(annual  income  includes  income  of  all 
family  members,  including  any  family- 
member  who  has  not  established 
eUgible  immigration  status). 

(li)  Step  2.  Subtracting  the  total  tenant 
payment  from  a  HUD-supplied  "Indian 
housing  maximum  rent"  apphcable  to 
the  unit  or  the  housing  authority. 
("Indian  housing  maximum  rent"  shall 
be  determined  by  HUD  using  the  95th 
percentile  rent  for  the  housing 
authority.)  The  result  is  the  maximum 
subsidy  for  which  the  family  could 


qualify  if  all  members  were  eligible 
("family  maximum  subsidy"). 

(iii)  Step  3.  Dividing  the' family 
maximum  subsidy  by  the  number  of 
persons  in  the  family  (all  persons)  to 
determine  the  maximum  subsidy  per 
each  family  member  who  has 
citizenship  or  eligible  immigration 
status  ("eligible  family  member').  The 
subsidy  per  ehgible  family  member  is 
the  "member  maximum  subsidy". 

(iv)  Step  4.  Multiplying  the  member 
maximum  subsidy  by  the  number  of 
family  members  who  have  citizenship 
or  eligible  immigration  status  ("eligible 
family  members"). 

(v)  Step  5.  The  product  of  steps  1-4. 
as  set  forth  in  paragraph  (s)(2)  of  this 
section  is  the  amount  of  subsidy  for 
which  the  family  is  eligible  ("eligible 
subsidy").  The  family's  rent  is  the 
"public  housing  maximum  rent"  minus 
the  amount  of  the  eligible  subsidy. 

(t)  Prohibition  of  assistance  to ' 
noncitizen  students.  (1)  General.  The 
provisions  of  this  section  permitting 
continued  assistance,  prorated 
assistance  or  temporary  deferral  of 
termination  of  assistance  for  certain 
families,  do  not  apply  to  any  person 
who  is  determined  to  be  a  noncitizen 
student,  as  defined  in  paragraph  (t)(2)  of 
this  section,  or  the  family  of  the 
noncitizen  student,  as  described  in 
paragraph  (t)(3)  of  this  section.  • 

(2)  Noncitizen  student.  For  purposes 
of  this  part,  a  noncitizen  student  is 
defined  as  a  noncitizen  who: 

(i)  Has  a  residence  in  a  foreign 
coimtry  that  the  person  has  no  intention 
of  abandoning; 

(ii)  Is  a  bona  fide  student  quafified  to 
piu^ue  a  full  course  of  study;  and 

(iii)  Is  admitted  to  the  United  States 
temporarily  and  solely  for  purposes  of 
pursuing  such  a  course  of  study  at  an 
established  institution  of  learning  or 
other  recognized  place  of  study  in  the 
United  States,  particularly  designated 
by  such  person  and  approved  by  the 
Attorney  General  after  consultation  with 
the  Department  of  Education  of  the 
United  States,  which  institution  or  place 
of  study  shall  have  agreed  to  report  to 
the  Attorney  General  the  termination  of 
attendance  of  each  nonimmigrant 
student  (and  if  any  such  institution  of 
learning  or  place  of  study  fails  to  make 
such  reports  promptly  the  approval 
shall  be  withdrawn). 

(3)  Family  of  noncitizen  student.  The 
prohibition  on  providing  assistance  to  a 
noncitizen  student  as  described  in 
paragraph  (t)(l)  of  this  section  also 
extends  to  the  noncitizen  spouse  of  the 
noncitizen  student  and  minor  children 
of  any  noncitizen  student  if  the  spouse 
or  children  are  accompanying  the 
student  or  following  to  join  such 
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student.  The  prohibition  on  providing 
assistance  to  a  nondtizen  student  does 
not  extend  to  the  citizen  spouse  of  the 
noncitizen  student  and  the  children  of 
the  citizen  spouse  and  noncitizen 
student. 

(u)  Protection  from  liability  for  IHAs, 
State,  Tribal,  and  local  government 
agencies  and  officials.  (1)  Protection 
from  liability  for  IHAs.  HUD  will  not 
take  any  compliance,  disallowance, 
penalty,  or  other  regulatory  action 
against  an  IHA  with  respect  to  any  error 
in  its  determination  of  eligibility  for 
assistance  based  on  citizenship  or 
immigration  status: 

(i)  If  the  IHA  established  eligibility 
based  upon  verification  of  eligible 
immigration  status  through  the 
verification  system  described  in 
paragraph  (1)  of  this  section; 

(ii)  Because  the  IHA  was  required  to 
provide  .ui  opportunity  for  the  applicant 
or  family  to  submit  evidence  in 
accordance  with  paragraphs  (h)  and  (i) 
of  this  section; 

(iii)  Because  the  IHA  was  required  to 
wait  for  completion  of  INS  verification 
of  immigration  status  in  accordance 
with  paragraph  (1)  of  this  section; 

(iv)  Because  the  IHA  was  required  to 
wait  for  completion  of  the  INS  appeal 
process  provided  in  accordance  with 
paragraph  (n)  of  this  section;  or 

(v)  Because  the  IHA  was  required  to 
provide  an  informal  hearing  in 
accordance  with  paragraph  (o)  of  this 
section. 

(2)  Protection  from  liability  for  State, 
Tribal  and  local  government  agencies 
and  officials.  State.  Tribal,  and  Jocal 
government  agencies  and  officials  shall 
not  be  liable  for  the  design  or 
implementation  of  the  verification 
system  described  in  paragraph  (1)  of  this 
section  and  the  IHA  informal  hearing 
provided  under  paragraph  (o)  of  this 
section,  so  long  as  the  implementation 
by  the  State.  Tribal,  or  local  government 
agency  or  official  is  in  accordance  with 
prescribed  HUD  rules  and  requirements. 

88.  Section  905.315  would  be 
amended  by  redesignating  paragraphs 
(a](i)  and  (a)(ii)  as  {a)(l)  and  (a)(2). 
respectively:  by  redesignating  existing 
paragraphs  (a)(2)  and  (a)(3)  as 
paragraphs  (b)  and  (c)  respectively;  and 
by  adding  a  new  paragraph  (d),  to  read 
as  follows: 

$90Sl315    InWal  determination,  verification, 
and  reexaminatton  of  family  Income  and 
I  composition. 

•        *        •        •        • 

(d)  Implementation  of  verification  of 
citizenship  or  eligible  immigration 
status.  The  IHA  shall  follow  the 
procedures  required  by  §  905.310  for 
determining  citizenship  or  eligible 


immigration  status  before  initial 
occupancy,  and,  for  tenants  admitted 
before  [iosert  the  effective  date  of  the 
final  rule],  at  the  first  reexamination  of 
family  income  and  composition  after 
that  date.  Thereafter,  at  the  annual 
reexaminations  of  family  income  and 
composition,  the  IHA  shall  follow  the 
requirements  of  §905.310  concerning 
verification  of  the  immigration  status  of 
any  new  family  member.  The  family 
shall  comply  with  the  IHA's  policy 
regarding  required  interim  reporting  of 
changes  in  the  family's  income  and 
composition.  If  the  IHA  is  informed  of 
a  change  in  the  family  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  IHA, 
upon  consultation  with  the  family  and 
verification  of  the  information,  shall 
promptly  make  any  adjustments 
appropriate  in  the  rent  or  Homebuyer 
payment  amount  or  take  app.'-opriate 
action  concerning  the  addition  of  a 
family  member  who  is  a  noncitizen  with 
ineligible  immigration  status. 

PART  91S— DEFINITION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSONS 

89.  The  authority  citation  for  part  912 
would  be  revised  to  read  as  follows: 


14363.  1437a,  and 


Authority:  42  U  S.C. 
3535(d) 

90.  Section  912.1  would  be  amended 
by  changing  the  period  at  the  end  of 
paragraph  (a)(2)  to  a  semicolon  and 
adding  the  word  "and"  following  the 
semicoloo;  and  by  adding  a  new 
paragraph  (a)(3),  to  read  as  follows: 

§912.1    F^irpose  and  applicability. 

(a)  *   *   * 

(3)  Implements  the  statutory 
prohibition  against  making  assistance 
under  the  United  States  Housing  Act  of 
1937  ("Act")  (42  U.S.C.  1437  et  seq.] 
available  for  the  benefit  of  noncitizens 
with  ineligible  immigration  status. 
*         •         *         •         • 

91.  Section  912.2  would  be  amended 
by  inserting  definitions  in  alphabetical 
order  for  the  terms  "Child,"  "Qtizen," 
"Evidence  of  citizenship  or  eligible 
immigration  status,"  "Head  of 
household,"  "HUD."  "Mixed  family," 
"National,"  "Noncitizen,"  "Section 
214,"  and  "Section  214  covered 
program,"  to  read  as  follows: 

§912.2    Definitions. 

Child.  A  member  of  the  family,  other 
than  the  family  head  or  a  spouse,  who 
is  under  18  years  of  age. 

Citizen.  A  citizen  or  national  of  the 
United  Steles. 


Evidence  of  citizenship  or  eligible 
immfgration  status.  The  documents 
which  must  be  submitted  to  evidence 
citizenship  or  eligible  immigration 
status.  (See  §912. 6(b).) 

*  »        •        *        • 

Head  of  household.  The  adult- 
member  of  the  family  who  is  the  head 
of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

HUD.  The  Department  of  Housing  and 
Urban  Development. 

*  *        *        •        • 

Mixed  family.  A  family  whose 
members  include  those  with  citizenship 
or  eligible  immigration  status,  and  those 
without  citizenship  or  ehgible 
immigration  status. 

National.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth  . 
in  a  United  States  tenitory  or 
possession. 

Noncitizen.  A  person  who  is  neither 
a  citizen  nor  national  of  the  United 
States. 

*  »        *        •        • 

Sec<;on  214.  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980,  as  amended  (42  U.S.C. 
1436a).  Section  214  restricts  HUD  from 
making  financial  assistance  available  for 
noncitizens  unless  they  meet  one  of  the 
six  statutory  categories  of  eligible 
immigration  status. 

Section  21 4  covered  programs. 
Programs  to  which  the  restrictions 
imposed  by  section  214  apply  are 
programs  tiiat  make  available  financial 
assistance  pursuant  to  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437^ 
1440),  section  235  or  section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z 
and  1715Z-1)  and  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C.  1701s). 
»         *         •         *         *  - 

92,  Part  912  would  be  amended  by 
redesignating  §§912.1  through  912.4  as 
subpart  A,  and  by  adding  the  subpart 
heading  to  read,  "Subpart  A— General", 
and  by  adding  a  new  subpart  B 
consisting  of  §§912.5  through'912.14,  to 
read  as  follows: 

Subpart  B— Restrictions  on  Assistance  to 
Noncitizens 

Sec. 

912.5  General. 

912.5a    Requirements  concerning 
documents. 

912.6  Submission  of  evidence  of  citizenship 
or  eligible  immigration  status. 

912.7  Documents  of  eligible  immigration 
status. 

912.8  Verification  of  eligible  inunigration 
status. 

912.9  Delay,  denial,  or  termination  of 
assistance. 
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912.10  Preservation  of  mixed  families  and 
other  families. 

912.11  Proration  of  assistance. 
91Z.12    Prohibition  of  assistance  to 

noncitizen  students. 

912.13  Compliance  with  nondiscrimination 
requirements. 

912.14  Protection  from  liability  for  PHAs, 
State,  local,  and  tribal  government 
agencies  and  officials. 

^  Subpart  B— Restrtettons  on  Assistance  to 
Noncitizens 

§912.5    General. 

(a)  Restrictions  on  assistance. 
Assistance  provided  under  a  section  214 
covered  program  is  restricted  to: 

(1)  Citizens,  or 

(2)  Noncitizens  who  have  ehgible 
immigration  status  in  one  of  the 
following  catego^es: 

(i)  A  noncitizen  lawfully  admitted  for 
permanent  residence,  as  defined  by 
section  101(a)(20)  of  the  Immigration 
*  ajid  NaUonality  Act  {INA),  as  an 
immigrant,  as  defined  by  section 
101(a){15)  of  the  INA  (8  U.S.C. 
1101(aK20)  and  1101(aKl5). 
respectively)  [immigrants].  (This 
category  includes  a  noncitizen  admitted 
under  section  210  or  210A  of  the  INA 
(8  U.S.C.  1160  or  1161)  [special 
agricultural  worker),  who  has  been 
granted  lawful  temporary  resident 
status); 

(ii)  A  noncitizen  who  entered  the 
United  States  before  January  1,  1972,  or 
such  later  date  as  enacted  by  law,  and 
has  continuously  maintained  residence 
in  the  United  States  since  then,  and  who 
is  not  ineligible  for  citizenship,  but  who 
.   is  deemed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  imder  section  249  of  the  INA  (8 
U.S.C.  1259); 

(iii)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  pursuant  to 
an  admission  under  section  207  of  the 
INA  (8  U.S.C.  1157)  [refugee  status); 
pursuant  to  the  granting  of  asylum 
(which  has  not  been  terminated)  under 
section  208  of  the  INA  (8  U.S.C.  1158) 
[asylum  status);  or  as  a  result  of  being 
granted  conditional  entry  under  section 
-203(a)(7)  of  the  INA  (8  U.S.C.  1153(a)(7)) 
before  April  1, 1980.  because  of 
-   persecution  or  fear  of  persecution  on 
account  of  race,  religion,  or  political 
opinion  or  because  of  being  uprooted  by 
catastrophic  national  calamity; 

(iv)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  an  exercise  of  discretion  by  the 
Attorney  General  for  emergent  reasons 
or  reasons  deemed  strictly  in  the  public 
interest  imder  section  212(d)(5)  of  the 
INA  (8  U.S.C.  1182(d)(5))  [parole  status); 

(v)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 


of  the  Attorney  General's  withholding 
deportation  under  section  243(h)  of  the 
INA  (8  U.S.C.  1253(h))  [threat  to  life  or 
freedom);  or 

(vi)  A  noncitizen  lawfully  admitted 
for  temporary  or  permanent  residence 
under  section  245  A  of  the  INA  (8  U.S.C. 
1255a)  [amnesty  granted  under  INA 
245A]. 

(b)  Family  eligibility  for  assistance.  (1) 
A  family  shall  not  be  eligible  for 
assistance  unless  every  member  of  the 
family  residing  in  the  unit  is  determined 
Xo  have  eligible  status,  as  described  in 
paragraph  (a)  of  this  section; 

(2)  Despite  the  ineligibiUty  of  one  or 
more  family  members,  a  mixed  family 
may  be  eligible  for  one  of  the  three  types 
of  assistance  provided  in  §  912.10.  A 
family  without  any  eligible  members 
and  receiving  assistance  on  [insert  the 
effective  date  of  the  final  rule]  may  be 
eligible  for  temporary  deferral  of 
termination  of  assistance  as  provided  in 
§912.10. 

§  912.5a    Requirements  concerning 
documents. 

For  any  notice  or  document  (decision, 
declaration,  consent  form,  etc.)  that 
§§  912.5  through  912.14  require  a  PHA 
to  provide  to  an  individual,  or  require 
that  the  PHA  obtain  the  signature  of  the 
individual,  the  PHA,  where  feasible, 
must  arrange  for  the  notice  or  document 
to  be  provided  to  the  individual  in  a 
language  that  is  understood  by  the 
individual  if  the  individual  is  not 
proficient  in  English.  (See  24  CFR  8.6  of 
HUD'S  regulations  for  requirements 
concerning  communications  with 
persons  with  disabilities.) 

§  912.6    Submission  of  evidence  of 
citizenship  or  eligible  Immigration  status. 

(a)  General.  Eligibility  for  assistance 
or  continued  assistance  under  a  section 
214  covered  program  is  contingent  upon 
a  family's  submission  to  the  PHA  of  the 
documents  described  in  paragraph  (b)  of 
this  section  for  each  family  member.  If 
one  or  mo.^e  family  members  do  not 
have  citizenship  or  eligible  immigration 
status,  the  family  members  may  exercise 
the  election  not  to  contend  to  have 
eligible  immigration  status  as  provided 
in  paragraph  (e)  of  this  section,  and  the 
provisions  of  §  912.10  shall  apply. 

(b)  Evidence  of  citizenship  or  eligible 
immigration  status.  Each  family 
member,  regardless  of  age.  must  submit 
the  following  evidence  to  the  PHA: 

(1)  For  citizens,  the  evidence  consists 
of  a  signed  declaration  of  U.S. 
citizenship; 

(2)  For  noncitizens  who  are  62  years 
of  age  or  older  or  who  will  be  62  years 
of  age  or  older  and  receiving  assistance 
under  a  section  214  covered  program  on 


[insert  the  effective  date  of  the  find 
rule] ,  the  evidence  consists  of: 

(i)  A  signed  declaration  of  eligible 
immigration  status;  and 

(ii)  Proof  of  age  document. 

(3)  For  all  other  noncitizens,  the 
evidence  consists  of: 

(i)  A  signed  declaration  of  eligible 
immigration  status; 

(ii)  The  INS  documents  listed  in 
§912.7;  and 

(iii)  A  signed  verification  consent 
form. 

(c)  Declaration.  For  each  family 
member,  the  family  must  submit  to  the 
PHA  a  written  declaration,  signed  under 
penalty  of  perjury,  by  which  the  family 
member  declares  whether  he  or  she  is  a 
U.S.  citizen  or  a  noncitizen  with  eligible 
immigration  status: 

(1)  For  each  adult,  the  declaration 
must  be  signed  by  the  adult. 

(2)  For  each  child,  the  declaration 
must  be  signed  by  an  adult  residing  in 
the  assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(d)  Verification  consent  form.  (1)  Who 
signs.  Each  noncitizen  who  declares 
eligible  immigration  status,  must  sign  a 
verification  consent  form  as  follows: 

(i)  For  each  adult,  the  form  must  be 
signed  by  the  adult. 

(ii)  For  each  child,  the  form  must  be 
signed  by  an  adult  member  of  the  family 
residing  in  the  assisted  dwelling  unit 
who  is  responsible  for  the  child. 

(2)  Notice  of  release  of  exidence  bv 
PHA.  The  verification  consent  form 
shall  provide  that  e\idence  of  eligible 
immigration  status  may  be  released  by 
the  PHA,  without  responsibility  for  the 
further  use  or  transmission  of  the 
evidence  by  the  entity  receiving  it,  to: 

(i)  HUD  as  required  by  HUD: 
(ii)  The  INS;  and.  if  applicable; 
(iiij  Another  Federal  agency,  or  a 
State  or  local  government  agency  in 
accordance  with  Federal,  State  or  local 
law  that  requires  the  release  of  the 
evidence  to  that  agency. 

(3)  Notice  of  release  of  evidence  by 
HUD.  The  verification  consent  form  also 
shall  notify  the  individual  of  the 
possible  release  of  evidence  of  eligible 
immigration  status  by  HUD.  Evidence  of 
eligible  immigration  status  shall  only  be 
released  to  the  INS  for  purposes  of 
establishing  eligibiUty  for  financial 
assistance  and  not  for  any  other 
purpose.  HUD  is  not  responsible  for  the 
further  use  or  transmission  of  the 
evidence  or  other  information  by  the 
INS. 

(e)  Individuals  who  do  not  contend  to 
have  eligible  immigration  status.  If  one 
or  more  members  of  a  family  elect  not 
to  contend  that  they  have  eligible 
immigration  status  and  the  other 
members  of  the  family  establish  their 
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dtizeiiship  or  eligible  immigration 
status,  the  family  may  be  considered  for 
prorated  assistance  under  §  912.11 
despite  the  fact  that  no  declaration  or 
documentation  of  eligible  status  is 
•submitted  by  one  or  more  members  of 
the  family.  The  family  must,  however, 
identify  to  PHA  the  family  member  (or 
members)  who  will  elect  not  to  contend 
that  he  or  she  has  ehgible  immigration 
status. 

(0  Notification  of  requirements  of 
section  214.  (1)  Timing  of  notice. 
Notification  of  the  requirement  to 
submit  evidence  of  citizenship  or 
eligible  immigration  status,  as  required 
by  this  section,  or  to  elect  not  to 
contend  that  one  has  eligible 
immigration  status,  as  allowed  by 
paragraph  (e)  of  this  section,  shall  be 
given  by  the  PHA  as  follows: 

(i)  Applicant's  notice.  Notification  of 
the  requirement  to  submit  evidence  of 
eligible  status  shall  be  given  to  each 
applicant  at  the  time  of  application  for 
financial  assistance.  Families  whose 
applications  are  pending  on  [insert  the 
effective  date  of  the  final  rule]  shall  be 
notified  of  the  requirements  to  submit 
evidence  of  eligible  status  as  soon  as 
possible  after  [insert  the  effective  date  of 
the  final  rule]. 

(ii)  Notice  to  families  already 
receiving  assistance.  For  a  family  in 
occupancy  on  [insert  the  effective  date 
of  the  final  rule],  notification  of  the 
requirement  to  submit  evidence  of 
eligible  status  shall  be  given  to  each  at 
the  time  of,  and  together  with,  the 
PHA's  notice  of  the  first  regular 
reexamination  after  that  dale,  but  not 
later  than  one  year  following  (insert  the 
effective  date  of  the  final  rule]. 

(2)  Form  and  content  of  notice.  The 
notice  shall: 

(i)  State  that  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  of  citizenship  or  eligible 
immigration  status,  as  required  by  this 
section;  and 

(ii)  Describe  the  type  of  evidence  that 
inust  be  submitted  and  state  the  time 
period  in  which  that  evidence  must  be 
submitted  (see  paragraph  (g)  of  this 
section  concerning  when  evidence  must 
be  submitted);  and 

(iii)  State  that  assistance  will  be 
prorated,  denied  or  terminated,  as 
appropriate,  upon  a  final  determination 
of  ineligibility  after  all  appeals  have 
been  exhausted  (see  §  912.9  concerning 
INS  appeal,  and  PHA  informal  hearing 
process)  or,  if  api>eals  are  not  pursued, 
at  a  time  to  be  specified  in  accordance 
with  HUD  requirements.  Families 
already  receiving  assistance  also  shall 
be  informed  of  how  to  obtain  assistance 


under  the  preservation  of  families 
provisions  of  §  912.10. 

(g)  When  evidence  of  eligible  status  is 
required  to  be  submitted.  The  PHA  shall 
require  evidence  of  eligible  status  to  be 
submitted  at  the  times  specified  in 
paragraph  (g)  of  this  section,  subject  to 
any  extension  granted  in  accordance 
with  paragraph  (h)  of  this  section. 

(1)  Applicants.  For  applicants,  the 
PHA  must  ensure  that  evidence  of 
eligible  status  is  submitted  not  later 
than  tha  date  the  PHA  anticipates  or  has 
knowledge  that  verification  of  other 
aspects  of  eligibility  for  assistance  will 
occur  (see  §  912.8(a)). 

(2)  Families  already  receiving 
assistance.  For  a  family  airyady 
receiving  the  benefit  of  assistance  in  a 
covered  program  on  [insert  the  effective 
date  of  the  final  rule],  the  required 
evidence  shall  be  submitted  at  the  first 
regular  reexamination  after  [insert  the 
effective  date  of  the  final  rule],  in 
accordance  witi  program  requirements. 

(3)  New  occupants  of  assisted  units. 
For  any  new  family  members,  the 
required  evidence  shall  be  submitted  at 
the  first  interim  or  regular 
reexamination  following  the  person's 
occupancy. 

(4)  Changing  participation  in  a  HUD 
program.  Whenever  a  family  applies  for 
admission  to  a  section  214  covered 
program,  evidence  of  eligible  status  is 
required  to  be  submitted  in  accordance 
with  the  requirements  of  this  part  unless 
the  family  already  has  submitted  the 
evidence  to  the  PHA  for  a  covered 
prog:-ajn. 

(5)  One-time  evidence  requirement  for 
continuous  occupancy.  For  each  family 
member,  the  family  is  required  to 
submit  evidence  of  eligible  status  one 
time  during  continuously  assisted 
occupancy  under  any  covered  program. 

(h)  Extensions  of  time  to  submit 
evidence  of  eligible  status.  (1)  When 
extension  must  be  granted.  The  PHA 
shall  extend  the  time  provided  in 
paragraph  (g)  of  this  section,  to  submit 
evidence  of  eligible  immigration  status 
if  the  family  member: 

(i)  Submits  the  declaration  required 
under  §912. 6(b)  certifying  that  any 
person  for  whom  required  evidence  has 
not  been  submitted  is  a  noncitizen  with 
eligible  immigration  status;  and 

(ii)  Certifies  that  the  evidence  needed 
to  support  a  claim  of  eligible 
immigration  status  is  temporarily 
unavaiUble,  additional  time  is  needed 
to  obtain  and  submit  the  evidence,  and 
prompt  and  dihgent  efforts  will  be 
undertaken  to  obtain  the  evidence. 

(2)  Pwhibition  on  indefinite  extension 
period.  Any  extension  of  time,  if 
granted,  shall  be  for  a  specific  period  of 
time.  The  additional  time  provided 


should  be  sufficient  to  allow  the  family 
the  time  to  obtain  the  evidence  needed. 
The  PHA's  determination  of  the  length 
of  the  extension  needed,  shall  be  based 
on  the  circumstances  of  the  individual 
case. 

(3)  Grant  or  denial  of  extension  to  be 
in  writing.  The  PHA's  decision  to  grant 
or  deny  an  extension  as  provided  in 
paragraph  (h)(1)  of  this  section  shall  be 
issued  to  the  family  by  written  notice. 
If  the  extension  is  granted,  the  notice 
shall  specify  the  extension  period 
granted.  If  the  extension  is  denied,  the 
notice  shall  explain  the  reasons  for 
denial  of  the  extension. 

(i)  Failure  to  submit  evidence  or 
establish  eligible  immigration  status.  If 
the  family  fails  to  submit  required 
evidence  of  eligible  inmiigration  status 
within  the  time  period  specified  in  the 
notice,  or  any  extension  granted  in 
accordance  with  paragraph  (h)  of  this 
section,  or  if  the  evidence  is  timely 
submitted  but  fails  to  establish  eligible 
immigration  status,  the  PHA  shall 
proceed  to  deny,  prorate  or  terminate 
assistance,  or  provide  continued 
assistance  or  temporary  deferral  of 
termination  of  assistance,  as 
appropriate,  in  accordance  with  the 
provisions  of  §§912.9  and  912.10 
respectively. 

§  91 2.7    Documents  of  eligible  Immigraflon 
status. 

(a)  General.  A  PHA  shall  request  and 
review  original  documents  of  ehgible 
immigration  status.  The  PHA  shall 
retain  photocopies  of  the  docimaents  for 
its  own  records  and  return  the  original 
documents  to  the  family. 

(h)  Acceptable  evidence  of  eligible 
immigration  status.  The  original  of  one 
of  the  following  documents  is 
acceptable  evidence  of  ehgible 
immigration  status,  subject  to 
verification  in  accordance  with  §  912.8: 

(1)  Form  1-551,  Ahen  Registration 
Receipt  Card  (for  permanent  resident 
aliens); 

(2)  Form  1-94,  Arrival-Departure 
Record,  with  one  of  the  following 
annotations: 

(i)  "Admitted  as  Refugee  Pursuant  to 
Section  207"; 

(ii)  "Section  208"  or  "Asylum"; 

(iii)  "Section  243(h)"  or  "Deportation 
stayed  by  Attorney  General"; 

(iv)  "Paroled  Piu^uant  to  Sec. 
212(d)(5)  of  the  INA";     = 

(3)  If  Form  1-94,  Arrival-Departure 
Record,  is  not  annotated,  then 
accompanied  by  one  of  the  following 
documents: 

(i)  A  final  court  decision  granting 
asylum  (but  only  if  no  appeal  is  taken); 

(ii)  A  letter  from  an  INS  asylum 
officer  granting  asylum  (it  application  is 
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filed  on  or  after  October  1.  1990)  or  from 
an  INS  district  director  granting  asylum 
(if  application  filed  before  October  l. 
1990); 

(iii)  A  court  decision  granting 
withholding  or  deportation;  or 

(:v)  A  letter  from  an  INS  asvlum 
officer  granting  withholding  of 
deportation  (if  applicction  hied  on  or 
after  Octoberl,  1990J. 

(4)  Form  1-688,  Temporary  Resident 
Card,  which  must  be  annoiated  "St<:tio;i 
245A"  or  "Section  210"; 

(5)  Form  I-688B,  Empicymenl 
Authorization  Card,  which  must  be; 
annotated  "FrovisioD  of  Law 
274a.l2(ll)"  or  "Provision  of  Law 
274a.l2"; 

(Gj  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  document  in 
one  of  the  above-listed  categories  ha.i 
been  made  and  the  applicant's 
entitlement  to  the  document  has  been 
verified;  or 

(c)  Other  acceptable  exidence.  U  other 
documents  ere  determined  to  constitute 
acceptable  evidence  of  eligible 
immigration  status,  they  will  be 
announced  by  HLTD  in  a  notice 
published  in  the  Federal  Register. 

§  912.8    Verification  of  eligible  immigraticn 
status. 

(a)  When  verification  is  to  occur. 
Verification  of  eligible  immigraticn. 
status  shall  be  conducted  by  the  PHA 
simultaneously  with  verification  of 
other  aspects  of  eligibility  for  a.ssistance 
under  a  Section  214  covered  program. 
(See  §  912.6(g).)  The  PHA  shall  verify 
eligible  inunigration  status  in 
accordance  with  the  INS  procedures 
described  in  this  section. 

(b)  Primary  verification.  (1) 
Automated  verification  system.  Primary 
verification  of  the  immigration  status  of 
the  person  is  conducted  by  the  PHA 
through  the  INS  automated  system  (INS 
Systematic  for  Alien  Verification  for 
Entitlem.ents  (SAVE)).  The  INS  SAVE 
.system  provides  access  to  names,  file 
numbers  and  admission  numbers  of 
noncitizens. 

(2)  Failure  of  primary  verification  to 
confirm  eligible  immigration  status.  If 
the  INS  SAVE  system  does  not  verify 
eligible  immigration  status,  secondary 
verification  must  be  performed. 

(c)  Secondary  verification.  (1)  Manual 
search  of  INS  records.  Secondary 
verification  is  a  manual  search  by  the 
INS  of  its  records  to  determine  an 
individual's  immigration  status.  The 
PHA  must  request  secondary' 
verification,  within  10  days  of  receiving 
the  results  of  the  primary  verification,  if 
the  primary  verification  system  does  not 
confirm  eligible  immigration  status,  or  if 


the  primary  verification  system  verifies 
immigration  status  that  is  ineUgible  for 
assistance  under  a  covraed  Section  214 
covered  program. 

(2)  Secondary  verification  initiattfd  by 
FHA.  S'K;ondary  verification  is  initiated 
by  the  FHA  forwarding  photocopies  of 
t.he  original  INS  documents  listed  in 
§912.7  (ftxjnt  and  back),  attached  to  the 
INS  document  verification  request  form 
G-4;45S  (Document  Verification 
Rt>qi.est).  to  a  designated  INS  office  for 
review.  (Fonn  G-845S  is  available  from 
tlie  local  INS  Office.) 

(3)  Failure  of  secondary  verification  to 
confirm  e/i>  .'  /e  immigration  status.  If 
tlie  second^.-y  verification  does  not 
confirm  eligible  immigration  status,  the 
IHA  shall  issue  to  the  famfiy  the  nctice 
described  in  §  912.9(d).  whi'ch  includes 
notification  of  appeal  to  the  EvS  of  &:e 
INS  finding  on  iinmig.-ation  status  (sec 

§  912.9(d)(4)). 

(d)  Exemption  from  liability  for  ISS 
vfrification.  The  PHA  shall  not  be  liable 
for  any  action,  delay,  or  failure  of  the 
INS  in  cx)nducting  die  automated  oi 
manuGl  verification. 

§  91 2.9    Delay,  denial,  or  termination  of 
assistance. 

(a)  Crcneral.  Assistance  to  a  familv 
may  not  be  delayed,  denied,  or 
terminated  because  of  the  immigration 
status  of  a  family  member  except  as 
provided  in  this  section. 

(b1  Restrictions  on  delay,  denial,  or 
termination  of  assistance.  (1)  General. 
Assistance  to  an  applicant  shall  not  be 
delayed  or  denied,  and  assistance  to  a 
tenant  shall  not  be  delayed,  denied,  or 
terminated,  on  ihe  basis  of  ineligible 
immigration  status  of  a  familv  member 
if: 

(i)  The  primary  and  secondarv- 
verification  of  any  immi;;rution 
documents  that  were  timely  submittod 
has  not  been  cor.-;p:eted: 

(ii)  The  family  member  for  whom 
rocuired  evidence  has  not  bf^cn 
submitted  hdS  moved  from  the  tenant's 
dwelling  unit; 

fiii)  The  family  mcrai)pr  who  is 
delermined  not  to  be  in  an  ehgible 
immigration  status  following  INS 
verification  has  moved  from  the  tenant's 
dwelling  unit; 

(iv)  The  INS  appeals  process  under 
§  912.9(e)  has  not  been  concluded; 

(v)  For  a  tenant,  the  PHA  hea.nng 
process  under  §  912.9(0  has  not  been 
concluded; 

(vi)  Assistance  is  prorated  in 
accordance  with  §912.11; 

(vii)  Assistance  for  a  mixed  family  is 
continued  in  accordemce  with  §912.10; 
or 

(viii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
§912  10. 


(2)  When  delay  of  assistance  to  an 
applicant  is  permissible.  Assistance  to 
an  applicant  may  be  delayed  after  the 
conclusion  of  the  INS  appeal  process, 
but  not  denied  until  the  conclusion  of 
the  PH.\  informal  hearing  process,  if  an 
informal  heanng  is  requested  by  the 
family. 

(c)  Eivnts  causing  denial  or 
termination  of  assistance.  Assistance  to 
an  applicant  shall  be  denied,  and  a 
tenant's  assistance  shall  be  terminated, 
in  accordance  with  the  procedures  of 
this  section,  upon  the  occurrence  of  any 
of  the  following  events: 

(1 )  Evidence  of  citizenship  (i  -•    'he 
declaration)  and  eligible  immi};r-^.ir)n 
status  is  not  submitted  by  the  date 
specified  in  §  912.6(g)  cr'by  the 
expiration  of  a.iy  extension  granted  in 
accordance  with  §912.6fhj;  or 

(2)  Evidence  of  citizenship  and 
eligible  immigration  status  is  timely 
submitted,  but  INS  primary  and 
secondarv'  venfication  does  not  verify 
eligible  immigration  s*atus  of  a  family 
mr.rnber.  and 

(3)  The  family  does  not  pursue  LNS 
appeal  or  PH.\  informal  hearing  rights 
as  provided  in  this  section;  or 

(41  INS  appes!  and  informal  hearing 
rirhts  are  pursued,  but  the  final  appeal 
or  hearing  decisions  are  decided  agsmsi 
the  family  member. 

(d)  Notice  of  denial  or  termination  of 
assistance.  The  notice  of  denial  or 
termination  of  assistance  shall  advise 
the  family. 

(1)  That  finarci-ii  assistance  wiil  b<; 
denied  cr  terminated,  and  provide  a 
brief  explanation  of  the  reasons  for  the 
proposed  deniai  or  terminotion  of 
assist  .i.nce; 

(2)  Tl.at  they  may  be  f  ligibie  for 
prordt'on  of  assistance  as  provided 
under  §912  11: 

(3)  Li  the  case  of  a  tenant,  the  criteria 
and  procedures  for  obtfiimng  relief 
under  the  presen-ation  of  families 
provision  in  §912.10; 

(4)  Tiie  family  has  a  right  to  request 
an  appeal  to  the  INS  of  the  results  of  the 
secondary  verification  of  immigration 
status  and  to  submit  additional 
documentation  or  a  wTitten  e.vplanation 
in  support  of  the  appeal  in  accordance 
with  the  procedures  of  paragraph  (e)  of 
this  section; 

(5)  The  family  has  a  right  to  request 
an  informal  hearing  with  the  PHA  either 
upon  completion  of  the  INS  appeal  or  in 
heu  of  the  INS  appeal  as  provided  in 
paragraph  (f)  of  diis  section; 

(6)  For  apphcants,  the  notice  shall 
advise  that  assistance  may  not  be 
delayed  until  the  conclusion  of  the  INS 
appeal  process,  but  assistance  may  be 
delayed  during  the  pendency  of  the 
PHA  informal  hearing  process. 
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(e)  Appeal  to  the  INS.  (1)  Submission 
of  request  for  appeal  to  PHA.  Upon 
receipt  of  notiBcation  by  the  PHA  that 
INS  secondary  verification  failed  to 
confirm  eligible  immigration  status,  the 
family  may  request  an  appeal  to  the  INS 
by  communicating  that  request  to  the 
PHA  within  14  days  of  the  date  the  PHA 
mails  or  delivers  the  notice  under 
paragraph  (d)  of  this  section. 

(2)  Extension  of  time  to  request  an 
appeal.  The  PHA  shall  extend  the 
period  of  time  for  requesting  an  appeal 
(for  a  specified  period)  upon  good  cause 
shown. 

(3)  Forwarding  the  appeal  to  INS.  If 
the  family  requests  an  appeal  to  the  INS, 
the  PHA  shall  forward  to  the  designated 
INS  office  any  additional 
documentation  or  written  explanation 
provided  by  the  family  in  support  of  the 
appeal.  This  material  must  include  a 
copy  of  the  INS  document  verification 
request  form  G-845S  (used  to  process 
the  secondary  verification  request)  and 

a  cover  letter  indicating  that  the  family 
is  requesting  an  appeal  of  the  INS 
immigration  status  verification  results. 

(4)  Decision  by  INS.  (i)  When  decision 
will  be  issued.  TTie  INS  will  issue  to  the 
PHA  a  decision  within  30  days  of  its 
receipt  of  documentation  concerning  the 
family's  appeal  of  the  verification  of 
immigration  status.  If,  for  any  reason, 
the  INS  is  unable  to  issue  a  decision 
within  the  30  day  time  period,  the  INS 
will  inform  the  PHA  of  the  reasons  for 
the  delay,  and  the  PHA  will  inform  the 
family  of  the  reasons  for  the  delay. 

(ii)  Notification  of  INS  decision  and  of 
informal  hearing  procedures.  When  the 
PHA  receives  the  INS  decision,  the  PHA 
shall  notify  the  family  of  the  INS 
determination,  of  the  reasons  for  the 
determination,  and  of  the  family's  right 
to  request  an  informal  hearing  on  the 
PHA's  ineligibihty  determination  in 
accordance  with  the  procedures  of 
paragraph  (f)  of  this  section. 

(5)  No  delay,  denial  or  termination  of 
assistance  until  completion  ofIi\'S 
appeal  process;  direct  appeal  to  INS. 
Pending  the  completion  of  the  INS 
appeal  under  this  section,  assistance 
may  not  be  delayed,  denied  or 
terminated  on  the  basis  of  immigration 
status. 

(f)  Informal  hearing.  (1)  When  request 
for  hearing  is  to  be  made.  After 
notification  of  the  INS  decision  on 
appeal,  or  in  lieu  of  request  of  appeal  to 
the  INS,  the  family  may  request  that  the 
PHA  provide  a  hearing.  This  request 
must  be  made  either  within  14  days  of 
the  date  the  PHA  mails  or  delivers  tho 
notice  under  paragraph  (d)  of  this 
section,  or  within  14  days  of  the  mailiiif; 
of  the  INS  appeal  decision  issued  in 
accordance  with  paragraph  (e)  of  this 


section  (established  by  the  date  of 
postmark). 

(2)  Extension  of  time  to  request 
hearing.  The  PHA  shall  extend  the 
period  of  time  for  requesting  a  hearing 
(for  a  specified  period)  upon  good  cause 
shown. 

(3)  Informal  hearing  procedures,  (i) 
For  tenants,  the  procedures  for  the 
hearing  before  the  PHA  are  set  forth  in 
24  CFR  part  966. 

(ii)  For  applicants,  the  procedures  for 
the  informal  hearing  before  the  PHA  are 
as  follofws: 

(A)  Hearing  before  an  impartial 
individual.  The  applicant  shall  be 
provided  a  hearing  before  any  person(s) 
designated  by  the  PHA  (including  an 
officer  or  employee  of  the  PHA),  other 
than  a  person  who  made  or  approved 
the  decision  under  review,  and  other 
than  a  person  who  is  a  subordinate  of 
the  person  who  made  or  approved  the 
decision; 

(B)  Examination  of  evidence.  The 
PHA  shall  be  provided  the  opportunity 
to  examine  and  copy  at  the  applicant's 
expense,  at  a  reasonable  time  in  advance 
of  the  hearing,  any  documents  in  the 
possession  of  the  PHA  pertaining  to  the 
applicant's  eligibility  status,  or  in  the 
possession  of  the  INS  (as  permitted  by 
INS  requirements),  including  any 
records  and  regulations  that  may  be 
relevant  to  the  hearing; 

(C)  Presentation  of  exidence  and 
arguments  in  support  of  eligible  status. 
The  applicant  shall  be  provided  the 
opportunity  to  present  evidence  and 
arguments  in  support  of  eligible  status. 
Evidence  may  be  considered  without 
regard  to  admissibility  under  the  rules 
of  evidence  applicable  to  judicial 
proceedings; 

(D)  Controverting  evidence  of  the 
projectowner.  The  applicant  shall  be 
provided  the  opportunity  to  controvert 
evidence  refied  upon  by  the  PHA  and  to 
confront  and  cross-examine  all 
witnesses  on  whose  testimony  or 
information  the  PHA  relies; 

(E)  Representation.  The  applicant 
shall  be  entitled  to  be  represented  by  an 
attorney,  or  other  designee,  at  the 
applicant's  expense,  and  to  have  such 
person  make  statements  on  the 
applicant's  behalf; 

(F)  Interpretive  services.  The 
applicant  shall  be  entitled  to  arrange  for 
at.  interpreter  to  attend  the  hearing,  at 
the  expense  of  the  applicant  or  PHA,  as 
may  be  agreed  upon  by  both  parties; 

(G)  Hearing  to  be  recorded.  The 
applicant  shall  be  entitled  to  have  the 
hearing  recorded  by  audiotape  (a 
transcript  of  the  hearing  may,  but  is  not 
requireti  to  be  provided  by  the  PHA); 
ar.d 


(H)  Hearing  decision.  The  PHA  shall 
provide  the  applicant  writh  a  written 
final  decision,  based  solely  on  the  facts 
presented  at  the  hearing  within  14  days 
of  the  date  of  the  informal  hearing. 

(g)  Judicial  relief.  A  decision  against 
a  family  member,  issued  in  accordance 
with  paragraphs  (e)  or  (f)  of  this  section, 
does  not  preclude  the  family  iwm 
exercising  the  right,  that  may  otherwise 
be  available,  to  seek  redress  directly 
through  judicial  procedures. 

(h)  Retention  of  documents.  The  PHA 
shall  retain  for  a  minimum  of  5  years 
the  following  documents  that  may  have 
been  submitted  to  the  PHA  by  the 
family,  or  provided  to  the  PHA  as  part 
of  the  INS  appeal  or  the  PHA  informal 
hearing  process: 

(1)  The  application  for  financial 
assistance; 

(2)  The  form  completed  by  the  family 
for  income  re-examination; 

(3)  Photocopies  of  any  original 
documents  (front  and  back),  including 
original  INS  documents; 

(4)  The  signed  verification  consent 
form; 

(5)  The  INS  verification  results; 

(6)  The  request  for  an  INS  appeal; 

(7)  The  final  INS  determination; 

(8)  The  request  for  a  PHA  informal 
hearing;  and 

(9)  The  final  PHA  hearing  decisfon. 

§912.10    Preservation  of  mixed  families 
and  other  families. 

(a)  Assistance  available  for  mixed 
families.  (1)  Assistance  available  for 
tenant  mixed  families.  For  a  mixed 
family  assisted  under  a  Section  214 
covered  program  on  [insert  the  effective 
date  of  the  final  rule),  one  of  the 
following  three  types,  of  assistance  may 
be  available  to  the  family: 

(i)  Continued  assistsuice  (see 
paragraph  (b)  of  this  section); 

(ii)  Prorated  assistance  (see  §912.11); 
or 

(iii)  Temporary  deferral  of  termination 
of  assistance  (see  paragraph  (c)  of  this 
section). 

(2)  Assistance  available  for  applicant 
mixed  families.  Prorated  assistance  is 
also  available  for  mixed  famiUes 
applying  for  assistance  as  provided  in 
§912.11. 

(3)  Assistance  available  to  other 
families  in  occupancy.  For  families 
receiving  assistance  under  a  Section  214 
covered  program  on  the  (insert  the 
effective  date  of  the  final  rule]  and  who 
have  no  members  with  eligible 
immigration  status,  the  PHA  may  grant 
the  family  temporary  deferral  of 
ttrmination  of  assistance. 

(b)  Continued  assistance.  A  mixed 
family  may  receive  continued  housing 
assistance  if  all  of  the  follovring 
conditions  are  met: 
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(1)  The  family  was  receiving 
assistance  under  a  Section  214  covered 
program  on  (insert  the  effective  date  of 
the  final  rule]; 

(2)  The  family's  head  of  household  or 
spouse  has  eligible  immigration  status 
as  described  in  §  912.5;  and 

(3)  The  family  does  not  include  any 
person  (who  does  not  have  eligible 
immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(cj  Temporary  deferral  of  termination 
of  assistance.  (1)  Etigibility  for  this  type 
of  assistance.  If  a  mixed  family  qualifies 
for  prorated  assistance  (and  does  not 
qualify  for  continued  assistance),  but 
decides  not  to  accept  prorated 
assistance,  or  if  a  family  has  no 
members  with  eligible  immigration 
status,  the  family  may  be  eligible  for 
temporary  deferral  of  termination  of 
assistance  if  necessary  to  permit  the 
family  additional  time  for  the  orderly 
transition  of  those  family  members  with 
ineligible  status,  and  any  other  family 
members  involved,  to  other  affordable 
housing.  Other  affordable  housing  is 
used  in  the  context  of  transition  of  an 
ineligible  family  from  a  rent  level  that 
reflects  HUD  assistance  to  a  rent  level 
that  is  unassisted;  the  term  refers  to 
housing  that  is  not  substandard,  that  is 
of  appropriate  size  for  the  family  and 
that  can  be  rented  for  an  amount  not 
exceeding  the  amount  that  the  family 
pays  for  rent,  including  utilities,  plus  25 
percent. 

(2)  Time  limit  on  deferral  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  deferral  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  shall  not  exceed  a  period  of  three 
years. 

(3)  Notification  requirements  for 
beginning  of  each  deferral  period.  M  the 
beginning  of  each  deferral  period,  the 
PHA  must  inform  the  family  of  its 
ineligibility  for  financial  assistance  and 
offer  the  family  informrition  concerning, 
and  referrals  to  assist  in  finding,  other 
affordable  housing. 

(4)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
dvferra!  period.  Before  the  end  of  each 
deferral  period,  the  PHA  must: 

(i)  MaKe  a  determination  of  the 
availability  of  affordable  housing  of 
appropriate  size  based  on  evidence  of 
conditions  which  when  taken  together 
will  demonstrate  an  inadequate  supply 
of  affordable  housing  for  the  area  in 
which  the  project  is  located,  the  CHAS 


(if  applicable),  the  PHA's  own 
knowledge  of  the  availabihty  of 
affordable  housing,  and  on  evidence  of 
the  tenant  family's  efforts  to  locate  such 
housing;  and 

(ii)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  jjeriod. 
that  termination  will  be  deferred  again 
(provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceed  three  years). 
and  a  determination  was  made  that 
other  affordable  housing  is  not 
available;  or 

(iii)  Notify  the  tenant  family  in 
wTiting,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  result  in 
aggregate  deferral  periods  that  exceed 
three  years,  or  a  determination  has  been 
made  that  other  affordable  housing  is 
available. 

(d)  Notification  of  decision  on  family 
preservation  assistance.  A  PHA  shall 
notify  the  family  of  it's  decision 
concerning  the  family's  quahfication  for 
assistance  imder  this  section.  If  the 
family  is  ineligible  for  assistance  under 
this  section,  the  notification  shall  state 
the  reasons,  which  must  be  based  on 
relevant  factors.  For  tenant  families,  the 
notice  also  shall  inform  the  family  of 
any  apphcable  appeal  rights. 

§912.11    Proration  of  assistance. 

(a)  Applicability.  This  section  applies 
to  a  mixed  family  other  than  a  family 
receiving  continued  assistance  under 
§  912.10(b),  or  other  than  a  family  for 
which  tennination  of  assistance  is 
temporarily  dpf?>rpp.l  under  §  912.10(c). 

fb)  Method  of  pr'  .iting  assistance. 
The  PHA  shall  prr     'e  tlie  family's 
assistance  by: 

(1)  Step  l.Deteni::''.e  total  tenant 
payment  in  accordance  ^  ;.     24  CFR 
913.1071a)  (annual  incox:         ;'udes 
income  of  all  family  men.'  •  's,  including 
any  family  member  who  has  not 
established  eligible  immigration  status). 

(2)  Step  2.  Subtracting  tne  total  tenant 
pa>Tnent  fi-om  a  HUD-supplied  "public 
housing  maximiun  rent"  applicable  to 
the  unit  or  the  housing  authoritv. 
(Public  housing  maximum  rent  shall  be 
determined  by  HUD  using  the  95th 
percentile  rent  for  the  housing 
authority.)  The  result  is  the  maximum 
subsidy  for  which  the  family  could 
qualifv'  if  all  members  were  eligible 
("family  maximum  subsidy"). 

(3)  Step  3.  Dividing  the  family 
maximiun  subsidy  by  the  numoer  of 
persons  in  the  family  (all  persons)  to 
determine  the  maximum  subsidy  per 
each  family  member  who  has 


citizenship  or  eligible  immigration 
status  ("eligible  family  member").  The 
subsidy  per  eligible  feunily  member  is 
the  "member  maximum  subsidy." 

(4)  Step  4.  Multiplying  the  member 
maximum  subsidy  by  the  number  nt 
"ehgible"  family  members. 

(5)  Step  5.  The  product  of  steps  1-4. 
as  set  forth  in  paragraph  (b)(2)  of  this 
section  is  the  amount  of  subsidy  for 
which  the  family  is  eligible  ("eligible 
subsidy").  The  family's  rent  is  the 
"public  housing  maximum  rent"  minus 
the  amount  of  the  ehgible  subsidy. 

§912.12    Prohlbitton  of  assistance  to 
noncitizen  students. 

(a)  General.  The  provisions  of 
§§912.10  and  912.11.  permitting 
continued  assistance,  prorated 
assistance  or  temporary  deferral  of 
termination  of  a.ssistance  for  certain 
families,  do  not  apply  to  any  person 
who  is  determined  to  be  a  noncitizen 
student,  as  defined  in  paragraph  (b)  of 
this  section,  or  the  famUy  of  the 
noncitizen  student,  as  described  in 
paragraph  (c)  of  this  section. 

(b)  Noncitizen  student.  For  purposes 
of  this  part,  a  nonciUzen  student  is 
defined  as  a  noncitizen  who: 

(1)  Has  a  residence  in  a  foreign 
country  that  the  person  has  no  intention 
of  abandoning; 

(2)  Is  a  bona  fide  student  quahfied  to 
pursue  a  full  course  of  study;  and 

(3)  Is  admitted  to  the  United  States 
temporarily  and  solely  for  purp>oses  of 
ptu^uing  such  a  course  of  study  at  an 
established  institution  of  learning  or 
other  recognized  place  of  study  in  the 
United  States,  partic-ularly  designated 
by  such  person  and  approved  by  the 
Attorney  General  after  consultaticm  with 
the  Department  of  Education  of  the 
United  States,  which  institution  or  place 
of  study  shall  have  agreed  to  report  to 
the  Attorney  General  the  termination  of 
attendance  of  each  nonimmigrant 
student  (and  if  any  such  institution  of 
lear.iing  or  place  of  study  fails  to  make 
such  reports  promptly  the  approval 
shall  be  witlidrawn). 

(c)  Family  of  noncitizen  student  The 
prohibition  on  providing  assistance  to  a 
noncitizen  student  as  described  in 
paragraph  (a)  of  this  section  also 
e.xtends  to  the  noncitizen  spouse  of  the 
noncitizen  student  and  minor  children 
of  any  noncitizen  student  if  the  spouse 
or  children  are  accompanying  the 
student  or  following  to  join  such 
student.  The  prohibition  on  providing 
assistance  to  a  noncitizen  student  does 
not  extend  to  the  citizen  spouse  of  the 
noncitizen  student  and  the  children  of 
the  citizen  spouse  and  noncitizen 
student. 
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$912.13    Compliance  with 
nondiscrimination  requirements. 

The  PHA  shall  administer  the 
restrictions  on  use  of  assisted  housing 
by  noncitizens  with  ineligible 
immigration  status  imposed  by  this  part 
in  conformity  with  the 
nondiscrimination  requirements  of, 
including,  but  not  Hmited  to,  title  VI  of 
the  Qvil  Plights  Act  of  1964  (42  U.S.C. 
2000d'2000d-5).  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794).  the  Fair  Housing  Act  (42  U.S.C. 
3601-3619),  and  the  regulations 
implementing  these  statutes,  and  other 
civil  rights  statutes  cited  in  the 
applicable  program  regulations.  These 
statutes  prohibit,  among  other  things, 
discriminatory  practices  on  the  basis  of 
race,  color,  national  origin,  sex,  religion, 
age,  disability  and  familial  status  in  the 
provision  of  housing. 

§912.14  Protection  from  iiabillty  for  PHAs, 
State,  local,  and  tribal  government  agencies 
and  officials. 

(a)  Protection  from  liability  for  PHAs. 
HUD  will  not  take  any  compliance, 
disallowance,  penalty,  or  other 
regulatory  action  against  a  PHA  with 
respect  to  any  error  in  its  determination 
of  eligibility  for  financial  assistance 
based  on  citizenship  or  immigration 
status: 

(1)  If  the  PHA  established  eligibility 
based  upon  verification  of  eligible 
immigration  status  through  the 
verification  system  described  in  §  912.8; 

(2)  Because  the  PHA  was  required  to 
provide  an  opportunity  for  the  applicant 
or  family  to  submit  evidence  in 
accordance  with  §912.6; 

(3)  Because  the  PHA  was  required  to 
wait  for  completion  of  INS  verification 
of  immigration  status  in  accordance 
with  §912.8; 

(4)  Because  the  PHA  was  required  to 
wait  for  completion  of  the  INS  appeal 
process  provided  in  accordance  with 

§  912.9(e);  or 

(5)  Because  the  PHA  was  required  to 
provide  an  informal  hearing  in 
accordance  with  §91 2.9(f)  or  24  CFR 
part  966. 

(b)  Protection  from  liability  for  State, 
local  and  tribal  government  agencies 
and  officials.  State,  local  and  tribal 
government  agencies  and  officials  shall 


not  be  hable  for  the  design  or 
implementation  of  the  verification 
system  described  in  §  912.8,  and  the 
inform*!  hearings  provided  under 
§912.9(0  and  24  CFR  part  966,  as  long 
as  the  implementation  by  the  State, 
local  ot  tribal  government  agency  or 
official  is  in  accordance  with  prescribed 
HUD  rules  and  requirements. 

PART  960-ADMISSION  TO,  AND 
OCCUPANCY  OF,  PUBLIC  HOUSING 

93.  The  authority  citation  for  part  960 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437d. 
1437n.  and  3535(d). 

94.  la  §960.204.  paragraphs  (a)  and 
(d)(4)  would  be  revised  to  read  as 
follows: 

§  960.2<M    PHA  tenant  selection  policies. 

(a)  In  addition  to  policies  and 
regulations  including  preferences  and 
priorities  established  by  the  PHA  for 
eligibility  and  admission  to  its  public 
housing  projects  pursuant  to  the  Act, 
the  ACC,  and  parts  912  and  913  of  this 
chapter,  each  PHA  shall  adopt  and 
implement  policies  and  procedures 
embodying  standards  and  criteria  for 
tenant  selection  which  take  into 
consideration  the  needs  of  individual 
families  for  public  housing  and  the 
statutory  purpose  in  developing  and 
operating  socially  and  financially  sound 
public  housing  projects  that  provide  a 
decent  home  and  a  suitable  living 
environment  and  foster  economic  and 
social  diversity  in  the  tenant  body  as  a 
whole. 
***** 

(d)  *   •   * 

(4)  Provide  for  verification  and 
documentation  of  information  relevant 
to  acceptance  or  rejection  of  an 
applicant,  including  documentation  and 
verification  of  citizenship  and  eligible 
immigration  status  under  24  CFR  part 
912. 
***** 

95.  In  §  960.206,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§960.206    Verification  procedures. 

(a)  General.  Adequate  procedures 
must  be  developed  to  obtain  and  verify 
information  with  respect  to  each 


apphcant.  (See  parts  912  and  913  of  this 
chapter,  and  24  CFR  parts  750  and  760.) 
Information  relative  to  the  acceptance  or 
rejection  of  an  applicant  or  the  grant  or 
denial  of  a  Federal  preference  under 
§  960.21 1  must  be  documented  and 
placed  in  the  applicant's  file. 
***** 

96.  Section  960.209  would  be 
amended  by  adding  two  sentences  at  the 
end  of  paragraph  (a),  by  adding  one 
sentence  at  the  end  of  paragraph  (b),  and 
by  adding  a  new  paragraph  (c),  to  read 
as  follows: 

§  960.209    Reexamination  of  family  income 
and  composition. 

(a)  *   *    *  At  the  first  regular 
reexamination  after  [insert  the  effective 
date  of  the  final  rule],  the  PHA  shall 
follow  the  requirements  of  24  CFR  part 
912  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration 
status  of  all  family  members.  Thereafter, 
at  each  regular  reexamination,  the  PHA 
shall  follow  the  requirements  of  24  CFR 
part  912  concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

(b)  *   *   *  At  any  interim 
reexamination  after  [insert  the  effective 
of  the  final  rule]  when  there  is  a  new 
family  member,  the  PHA  shall  follow 
the  requirements  of  24  CFR  part  912 
concerning  obtaining  and  processing 
information  on  the  citizeiiship  or 
eligible  immigration  status  of  the  new   " 
family  member. 

(c)  Termination.  For  provisions 
requiring  termination  of  participation 
for  failure  to  establish  citizenship  or     - 
eligible  immigration  status,  see  24  CFR 
part  912.9,  and  also  24  CFR  912.10  for 
provisions  concerning  assistance  to 
certain  mixed  families  (families  whose 
members  include  those  with  citizenship 
and  eligible  immigration  status  and 
those  without  eligible  immigration 
status)  in  lieu  of  termination  of 
assistance. 

Dated:  .August  3,  199*. 
Henry  G.  Cisneros, 
Secretary. 
[FR  Doc.  94-20710  Filed  8-24-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35, 49.  50.  and  81 

[OAR-FRL-«024-1] 

RIN  2060-AE95 

Indian  Tribes:  Air  Quality  Planning  and 
Management 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  Qean  Air  Act  directs 
EPA  to  promulgate  regulations 
specifying  those  provisions  of  the  Act 
for  which  it  is  appropriate  to  treat 
Indian  Tribes  in  the  same  manner  as 
States.  For  those  provisions  specified,  a 
Tribe  may  develop  and  implement  one 
or  more  of  its  own  air  quality  programs 
under  the  Act.  This  proposed  rule  sets 
forth  the  CAA  provisions  for  which  it  is 
appropriate  to  treat  Indian  Tribes  in  the 
same  manner  as  States,  establishes  the 
requirements  that  Indian  Tribes  must 
meet  if  they  choose  to  seek  such 
treatment,  and  provides  for  awards  of 
Federal  financial  assistance  to  Tribes. 
EPA  requests  public  comments  on  all 
aspects  of  today's  proposal. 
DATES:  Conunents  on  this  proposed  rule 
must  be  received  on  or  before  November 
23, 1994. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate,  if  possible)  to  the  EPA  Air 
Docket  Office  (6102),  Attn:  Air  Docket 
No.  A-93-3087.  room  M1500,  401  M 
St.,  SVV.,  Washington,  DC  20460.  Copies 
of  the  comments  and  supporting 
documents,  contained  in  Docket  No.  A- 
93-3087,  are  available  for  pubhc 
inspection  and  review  Monday  through 
Friday  from  8  a.m. — i  p.m.,  except  legal 
hohdays.  Starting  October  1, 1994, 
dockets  will  be  available  for  inspection 
from  8  a.m. — 5:30  p.m.,  except  legal 
hohdays.  A  reasonable  charge  may  be 
assessed  for  photocopying  of  materials. 

Comments  and  data  may  also  be 
submitted  electronically  by  any  of  three 
different  mechanisms:  by  sending 
electronic  mail  (e-mail)  to:  Docket- 
OPPTS@epamail.epa.gov;  by  sending  a 
"Subscribe"  message  to 
hstserver@unixmail.rtpnc.epa.gov  and 
once  subcribed.  send  your  comments  to 
RIN-2060-AE95;  or  through  the  EPA 
Electronic  Bulletin  Board  by  dialing 
202-488-3671,  enter  selection 
"DMAIL,"  user  name  "BB-USER"  or 
919-541-4642,  enter  selection  "MAIL," 
user  name  "BB-USER."  Comments  and 
data  will  also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  should  be  identified  by 


the  docket  number  A-93-3087. 
Electronic  comments  on  this  proposed 
rule,  but  not  the  record,  may  be  viewed 
or  new  comments  filed  online  at  any 
Federal  Depository  Library.  Additional 
information  on  electronic  submissions 
can  be  found  in  Part  VII  of  this 
document. 

FOR  FURTHER  INFORMATION  COKTACT: 
Christina  Parker,  Office  of  Air  and 
Radiation  (6102),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460  at  (202)  260- 
6584. 

SUPPLEMENTARY  INFORMATION:  This 
preamble  is  organized  according  to  the 
following  outline: 

I.  Background  of  the  Proposed  Rule 

A.  Development  of  the  Proposed  Rule 

1.  Federal/EPA  Indian  Policy 

2.  Consultation  with  Tribal  Rrpresentaiives 

B.  General  Structure  of  the  CAA 

C.  Description  of  Section  301(d)  of  ihe  CAA 

II.  Jurisdictional  Issues 

A.  Delegation  or  Grant  of  CAA  Authority  to 

Tribes 

B.  Federal  Authority  and  Protetrtion  of  Tribal 

Air  Resources 

C.  Objective  of  Tribal  Primacy  and  Self- 

Etettrmination 

III.  Tribal  CAA  Programs 

A.  New  Process  for  Determining  Eligibility 

for  CA.\  Programs 

1.  Federally  Recognized  Tribe 

2.  SuhBtantial  GoverEmental  Duties  and 
Pov»ers 

3.  Jurijdiction  Requirement 

4.  Capebility  Requirement 

5.  Tribal  Consortia 

B.  Provisions  for  which  Tribal 

Implementation  is  Appropriate 

1.  Tribal  Implementation  is  Generally 
Appropriate 

2.  Exceptions  to  Tribal  Implementation 

a.  National  Ambient  Air  (Quality  Standards 
Applicable  Implementation  Plan 
Submittal  Deadlines  and  Related 
Sanctions 

b.  Visibility  Implementation  Plan 
Submittal  Deadlines 

c.  Interstate  Air  Pollution  and  Visibility 
Transport  Commission  Plan  Submittal 
Deadlines 

d.  Criminal  Enforcement 

e.  Title  V  Operating  Permit  Program 
Submittal  Deadlines.  Implementation 
Deadlines  and  Other  Requirements 

f.  Small  Business  Assistance  Program 
Submittal  Deadline  and  Compliance 
Advisory  Panel  Requirement 

3.  Stringency  of  Tribal  Regulations 

4.  Provisions  for  which  No  Separate  Tribal 
Program  Required 

C.  Procedures  for  Review  of  Tribal  Air 

FVo^ams 

1.  Modular  Approach  to  Tribal  Air 
Programs 

2.  Procedures  for  Reviewing  and 
Approving  Tribal  Implementation  Plans 
(■•Tips-) 


3.  Procedures  for  Reviewing  Other  Tribal 
Air  Programs  ("TAPs") 
D.  Revisions  to  CAA  Implementing 
Regulations 

1.  40  CFR  Part  35— Statel,  Tribal]  and  Local 
Assistance 

2.  40  CFR  Part  49— Tribal  Clean  Air  Act  - 
Authority 

3.  40  CFR  Part  50— National  Primary  and 
Secondary  Ambient  Air  Quality 
Standards 

4.  40  CFR  Part  51— Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans 

5.  40  CFR  Part  52— Approval  and 
Promulgation  of  Implementation  Plans 

6.  40  CFR  Part  70— State  [and  Tribal] 
Operating  Permit  Programs 

7.  40  CFR  Part  81— Designation  of  Areas  for 
Air  Quality  Planning  Purposes 

IV.  Federal  Financial  Assistance 

A.  Sources  of  Funding  Assistance 

B.  Tribal  Eligibility  for  Air  Grant  Assistance 

1.  Section  103  Air  Assessment  Grants 

2.  Section  105  Air  Program  Grants 

3.  Tribal  Agencies  and  Consortia 

C.  Use  of  EP.^  General  Assistance  Grants 

D.  Additional  Administrative  Requirements 

V.  Miscellaneous 

A.  Executive  Order  (EO)  12866 

B.  Regulatory  Flexibility  Act  (RFA)  " 

C.  Executive  Order  (EO)  12875 

D.  Paperwork  Reduction  Act 

VI.  Request  for  Public  Comments 

VII.  Electronic  Filing  of  Comjnents 

Addendum  A:  General  Description  of  Clean 
Air  Act  Programs 

Addendum  B:  List  of  EPA  Regional  Offices 

I.  Background  of  the  Proposed  Rule 

A.  Development  of  the  Proposed  Rule 

This  notice  describes  proposed 
regulatory  changes  to  implement  section 
301(d)  of  the  Clean  Air  Act,  as  amended, 
42  use.  7401,  et  seq.  (the  "Act"  or 
"CAA").  Section  301(d)  requires  EPA  to 
promulgate  regulations  that  provide  for 
Indian  Tribes,  if  they  so  choose,  to 
assume  responsibility  for  the 
development  and  implementation  of 
CAA  programs  on  lands  within  the 
exterior  boimdaries  of  their  reservations 
or  other  areas  within  their  jurisdiction. 
This  Tribal  authority  will  apply  to  all 
CAA  programs  which  the  EPA 
Administrator  determines  to  be 
appropriate  in  taking  final  action  on  this 
proposal.  An  Indian  Tribe  that  takes 
responsibility  for  a  CAA  program  imder 
this  rule  would  essentially  be  treated  in 
the  same  way  as  a  State  would  be 
treated  for  that  program,  with  any 
exceptions  noted  in  this  rule  and 
discussed  below  in  this  preamble. 

1.  Federal/EPA  Indian  Policy 

In  developing  this  proposed  rule,  EPA 
has  acted  on  the  principles  expressed  in 
existing  Federal  pohcy  statements 
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regarding  Indian  Tribes.  On  January  24, 
1983,  the  President  issued  a  Federal 
Indian  Policy  stressing  two  related 
themes:  (1)  that  the  Federal  government 
will  pursue  the  principle  of  Indian 
"self-government"  and  (2)  that  it  will 
work  directly  with  Tribal  governments 
on  a  "govemment-to-govemment"  basis. 
Presidential  support  was  reaffirmed  in 
an  April  1. 1993  statement. 

On  November  8,  1984.  in  response  to 
the  1983  Federal  statement.  EPA 
adopted  a  poUcy  statement  and 
implementing  guidance  addressing  the 
administration  of  EPA  environmental 
programs  on  Indian  reservations.  EPA's 
policy  is  "to  give  special  consideration 
to  Tribal  interests  in  making  Agency 
poUcy,  and  to  ensure  the  close 
involvement  of  Tribal  Governments  in 
making  decisions  and  managing 
environmental  programs  affecting 
reservation  lands."  EPA  committed  to 
pursue  certain  principles  to  meet  this 
objective,  including  the  following: 

EPA  recognizes  Tribal  Governments  as 
sovereign  entities  with  primary  authority  and 
responsibility  for  the  reservation  populace. 
Accordingly,  EPA  will  work  directly  with 
Tribal  Goyermnents  as  the  independent 
authority  for  reservation  affairs,  and  not  as 
political  subdivisions  of  States  or  other 
governmental  units. 
»         •         »         •         • 

In  keeping  with  the  principle  of  Indian 
self-government,  the  Agency  will  view  Tribal 
Governments  as  the  appropriate  non-Federal 
parties  for  making  decisions  and  carrying  out 
program  responsibilities  affecting  Indian 
reservations,  their  environments,  and  the 
health  and  wel£are  of  the  reservation 
populace.  Just  as  EPA's  deliberations  and 
activities  have  traditionally  involved  the 
interests  and/or  participation  of  State 
Governments,  EPA  will  look  directly  to 
Tribal  Governments  to  play  this  lead  role  for 
matters  affecting  reservation  environments. 

See  November  8, 1984  "EPA  Pojicy  for  the 
Administration  of  Environmental  Programs 
on  Indian  Reservations"  at  p.  2.  EPA 
Administrator  Carol  M.  Browner  reaffirmed 
the  1984  policy  in  a  Memorandum  issued  on 
March  14, 1994. 

2.  Consuhation  With  Tribal 
Representatives 

In  addition,  EPA  has  consulted  with 
Tribal  representatives  in  developing  this 
proposed  rule.  EPA  discussed 
preliminary  issues  associated  with  the 
proposed  rule  at  the  "First  National 
Tribal  Conference  on  Environmental 
Management"  held  in  Cherokee,  North 
Carolina  in  May  1992  and  the  "Second 
National  Tribal  Conference  on 
Environmental  Management"  in 
Cherokee  held  in  May  1994. 

In  the  Fall  of  1992,  EPA  met  with 
Tribal  representatives  at  three  outreach 
meetings  in  Chicago,  Denver  and  San 


Francisco.  These  meetings  included  a 
discussion  of  issues  raised  by  this 
proposed  rule  as  well  as  EPA's  efforts  to 
assist  Tribes  in  obtaining  training  in  air 
quahty  management.  Overall, 
representatives  of  approximately  70 
different  Tribes  attended.  In  September 
1993,  EPA  discussed  a  draft  of  this 
proposed  rule  with  representatives  of 
approximately  40  Tribes  at  a  seminar 
sponsored  by  EPA  and  the  Office  of 
Native  American  Programs  at  Northern 
Arizona  University  and  a  subsequent 
meeting  with  representatives  of  State 
and  local  governments  sponsored  by  the 
State  and  Territorial  Air  Pollution 
Program  Administrators/ Association  of 
Local  Air  Pollution  Control  Officials. 
EPA  has  also  consulted  with  Tribal  and 
State  representatives  periodically 
throughout  the  development  of  the 
prop(»ed  rule. 

ETA  received  comments  both  during 
and  following  the  Tribal  and  State 
outreach  meetings.  EPA  has  considered 
these  comments  in  developing  today's 
proposed  rule.  To  the  extent  any  such 
commenters  have  concerns  that  have 
not  been  adequately  addressed  by 
today's  proposal,  they  should  submit 
formal  written  comments  to  EPA  in 
response  to  today's  action.  Any  such 
comments  must  be  received  by  the 
deadline  indicated  at  the  outset  of 
today's  notice  and  submitted  to  the  EPA 
address  specified  above. 

B.  Genera]  Structure  of  the  CAA 

In  order  to  fully  imderstand  this 
proposal,  a  basic  imderstanding  of  the 
structure  of  the  CAA  and  its  division  of 
responsibilities  between  EPA  and  the 
States  is  necessary.  Such  a  description 
is  set  forth  below.  In  addition,  a  brief 
description  of  some  of  the  many 
programs  contained  in  the  CAA  is  set 
forth  in  Addendum  A,  as  an 
introduction  and  guidance  to  Tribes 
wishing  to  develop  their  ovm  CAA 
programs.  Reading  Addendum  A  in 
conjunction  with  today's  proposed 
action  will  also  facilitate  the  reader's 
understanding  of  the  discussion  that 
follows. 

The  CAA  is  implemented  in  two  basic 
ways.  The  principal  method  is  through 
a  cooperative  partnership  between  the 
States  and  EPA.  While  this  partnership 
can  take  several  shapes,  generally  EPA 
issues  national  standards  or  Federal 
requirements  and  the  States  assume 
primar>'  responsibility  for  implementing 
these  requirements.  However,  as  a 
prerequisite  to  assiuning 
implementation  responsibiUty,  States 
must  submit  their  programs  to  EPA  and 
must  demonstrate  that  their  programs 
meet  minimum  Federal  CAA 
requirements.  Among  these 


requirements  is  the  mandate  that  States 
demonstrate  that  they  have  adequate 
legal  authority  and  resources  to 
implement  the  programs. 

If  a  State  program  is  approved  or  if  the 
authority  to  implement  a  Federal 
program  is  delegated  to  a  State,  EPA 
maintains  an  ongoing  oversight  role  to 
ensure  that  the  program  is  adequately 
enforced  and  implemented  and  to 
provide  technical  and  pobcy  assistance. 
An  important  aspect  of  EPA's  oversight 
role  is  that  EPA  retains  legal  authority 
to  bring  an  enforcement  action  against  a 
source  violating  a  CAA  program 
implemented  by  the  States.  Thus,  if  a 
State  fails  to  adequately  enforce  CAA 
requirements,  EPA  can  step  in  and 
ensure  that  they  are  followed. 

An  example  of  this  cooperative 
Federal/State  arrangement  is  provided 
by  Title  V  of  the  Act,  42  U.S.C.  7661- 
7661e,  which  contains  requirements  for 
an  operating  permit  program.  Generally, 
the  program  requires  that  certain 
sources  of  air  pollution  obtain  permits 
which  contain  all  of  the  requirements 
under  the  Act  applicable  to  such 
sources.  EPA  has  issued  rules  specifying 
the  minimiun  requirements  for  State 
permit  programs.  57  FR  32250  (July  21, 
1992).  States  are  required  to  develop 
programs  consistent  with  minimum 
Federal  requirements  and  to  submit 
those  programs  to  EPA  for  approval.  In 
those  instances  when  State  programs  are 
approved  by  EPA,  the  approved  States 
will  be  primarily  responsible  for 
implementing  these  provisions  of  the 
CAA.  EPA  will  maintain  an  active 
oversight  role  to  provide  necessary 
assistance  and  to  ensure  that  the  EPA- 
approved  State  programs  continue  to  be 
implemented  consistent  with  minimum 
Federal  requirements. 

In  the  second,  less  common  form  of 
CAA  implementation,  EPA  is  primarily 
responsible  both  for  setting  standards  or 
interpreting  the  requirements  of  the  Act 
and  for  implementing  the  Federal 
requirements  that  are  estabUshed.  Under 
this  approach,  the  Act  provides  little 
formaJ  role  for  States.'  In  general,  this 
approach  is  reserved  for  programs 
requiring  a  high  degree  of  uniformity  in 
their  implementation. 

Title  VI  of  the  Act,  which  provides  for 
the  phase-out  of  certain  substances  that 
deplete  stratospheric  ozone,  is  one  such 
program,  since  it  affects  products  sold 
throughout  interstate  commerce.  42 
use.  7671-7671q.  Title  VI  is  both  a 
Federally  established  and  Federally 


'  States  nevertheless  often  actively  participate  in 
federal  rulenukings  and  policy  development  even 
if  Uie  CAA  does  ndi  call  for  primary 
implemeatation  by  the  States.  EPA  similarly 
encourages  Tribes  to  participate  actively  in  EPA's 
rulemakings  and  policy  de\'elopment. 
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managed  program.  EPA  is  charged  with 
issuing  the  ndes  to  implement  the 
phase-out.  Through,  for  example, 
reporting  requirements  and    - 
eiJorcement,  EPA  also  ensures  that  the 
restrictions  in  production  and 
consumption  ol  ozone-depleting 
substances  that  are  called  for  by  the  Act 
are,  in  fact,  met. 

Section  301  (dM2)  of  the  Act 
authorizes  EPA  to  issue  regulations 
specifying  those  provisions  of  the  Act 
"for  which  it  is  appropriate  to  treat 
Indian  tribes  as  States."  42  U.S.C. 
section  7601(d)(2).  Thus,  the  CAA 
programs  where  States  have  a  formal 
impleinentation  role  will  be  the 
programs  that  are  directly  affected  by 
today's  proposed  action.  Conversely, 
those  programs  that  are  established  and 
implemented  primarily  by  EPA  will 
largely  be  unaffected  by  today's 
proposal. 

C  Description  of  Section  301(d)  of  the 
CAA 

Section  301(d)(1)  of  the  CAA 
authorizes  EPA  to  "treat  Indian  tribes  as 
States"  under  the  Act,  so  that  Tribes 
may  develop  and  implement  CAA 
programs  in  the  same  manner  as  States 
within  Tribal  reservations  or  in  other 
areas  subject  to  Tribal  jurisdiction. ^  For 
a  Tribe  to  be  eligible  for  such  treatment 
it  must  be  Federally  recognized  (see 
section  302(r))  and  must  meet  the  three 
criteria  set  forth  in  section  301(d)(2)(A)- 
(C).  Briefly,  these  criteria  consist  of:  (1) 
a  showing  of  an  adequate  governing 
body;  (2)  that  is  capable  of 
implementing  the  particular 
requirements  of  the  CAA  and  applicable 
regulations  for  which  the  Tribe  is 
seeking  program  approval;  and  (3) 
within  the  exterior  boundaries  of  the 
reservation  or  other  areas  within  the 
Tribe's  jurisdiction.  The  precise  criteria 
are  set  forth  in  today's  proposed  rule 
and  are  described  in  detail  in  Part  III.A. 
below,  together  with  EPA's  proposal  as 
to  how  this  eligibility  determination 
should  be  made. 

At  the  same  time,  the  Act  recognizes 
that  it  may  not  be  appropriate  or  feasible 
in  all  instances  to  treat  Tribes  and  States 
identically.  Accordingly,  EPA  is 
required  under  section  301(d)(2)  of  the 
Act  to  promulgate  regulations 
"specifjring  those  provisions  of  [the 
CAAl  for  which  it  is  appropriate  to  treat 
Indian  tribes  as  States."  Tribes  that 
satisfy  the  criteria  discussed  above  are 


-    '  For  convenience  of  expression,  portions  of  this 
rule  refer  only  to  Tribel  programs  within 
reservations.  However,  these  references  should  not 
He  Interpreted  to  limit  Tribal  programs  solely  to 
lands  within  reservatioR  boutidaries  since  the  CAA 
acknowledges  that  tribes  may  possess  authority 
over  off-reservation  lands."  See  Part  D.A,  below. 


eligible  to  implement  those  provisions 
specifled  by  EPA  if  the  minimum 
Federal  requirements  set  out  in  the 
provisions  have  been  met.  In  general, 
EPA  is  proposing  that  Tribes  be  eligible 
to  implement  the  same  provisions  as 
States,  with  some  exceptions,  as  set 
forth  in  today's  proposed  rule  and 
discussed  in  Part  IIl.B.  below. 

hi  addition,  section  301(d)(3)  of  the 
Act  gives  EPA  the  discretion  to 
promulgate  regulations  establishing  the 
elements  of  Tribal  implementation 
plans  ("TIPs")  and  procedures  for 
approval  or  disapproval  of  those  plans 
or  portions  thereof.  See  Addendum  A, 
"Title  I"  discussion.  These  regulations 
would  be  implemented  in  conjunction 
with  section  llO(o)  of  the  Act,  which 
provides  that  any  TIP  that  is  submitted 
to  EPA  under  section  301(d)  shall  be 
reviewed  in  accordance  with  the 
provisions  for  review  of  State 
implementation  plans  ("SIPs")  set  out 
in  section  110,  except  as  otherwise 
provided  by  this  regulation.  Once 
effective,  the  TIP  would  be  applicable  to 
all  areas  located  vvnthin  the  exterior 
boundaries  of  the  reservation.  See 
section  110{o).  In  today's  action,  EPA  is 
proposing  TIP  regulations  and 
procedures,  as  well  as  prtx:edures  for 
the  review  of  other  Tribal  air  programs 
("TAP$").  These  procedures  are 
discussed  further  in  Part  III.C.  below. 

Finally,  section  301(d)  of  the  Act 
makes  provision  for  EPA  to  furnish 
grant  and  contract  assistance  to  Tribes. 
See  section  301(d)(1),  (5)  of  the  CAA. 
The  grant  provisions  proposed  today  are 
described  in  Part  IV  of  this  preamble. 

II.  Jurisdictional  Issues 

A.  Delegation  or  Grant  of  CAA  Authority 
to  Tribes 

It  is  A  settled  poiut  of  law  that 
Congress  may,  by  statute,  expressly 
delegate  Federal  authority  to  a  Tribe. 
United  States  v.  Mazurie,  419  U.S.  544, 
554  (1975).  See  also  South  Dakota  v. 
Bouriand.  113  S.  Ct.  2309,  2319-20 
(1993);  Brendo/ev.  Confederated  Tribes 
and  Bands  of  the  Y'akima  Indian 
Nation,  492  U.S.  408.  426-28  (1989) 
(White,  J.,  for  four  Justice  plurality). 
Such  a  delegation  or  grant  of  authority 
can  provide  a  Federal  statutory  source 
of  Tribel  authority  over  designated 
areas,  whether  or  not  the  Tribe's 
inherent  authority  would  extend  to  all 
such  areas.  It  is  EPA's  proposed 
interpretation  of  the  CAA  that  the  .Act 
grants,  to  Tribes  approved  by  EPA  to 
administer  CAA  programs  in  the  same 
manner  as  States,  authority  over  all  air 
resources  within  the  exterior  boundaries 
of  a  reservation  for  such  programs.  This 
grant  of  authority  by  Congress  would 


enable  such  Tribes  to  address  conduct 
on  all  lands,  including  non-Indian 
owned  fee  lands,  witlSn  the  exterior 
boimdaries  of  a  reservation.  Thus,  this 
proposed  interpretation  relates  to  the 
potential  scope  of  regulatory 
jurisdiction  that  may  be  exercised  by 
ehgible  Tribes  under  EPA-approved 
Tribal  Clean  Air  Act  programs  (hereafter 
"approved"  Tribes).' 

Tne  Agency  recognizes  that  a  Tribe 
will  generally  have  inherent  sovereign 
authority  over  air  resources  within  the 
exterior  boundaries  of  its  reservation.  As 
stated  in  Mazurie,  the  sovereign 
authority  of  Indian  Tribes  extends  "over 
both  their  members  and  their  territory." 
419  U.S.  at  557.  Thus.  Tribes  generally 
have  extensive  authorify  to  regulate 
activities  on  lands  that  are  held  by  the 
United  States  in  trust  for  the  Tribe.  See 
Montana  v.  United  States,  450  U.S.  544, 
557  (1981).  Furthermore,  a  Tribe  "may 
*   *   *  retain  inherent  power  to  exercise 
civil  authority  over  the  conduct  of  non- 
Indians  on  fee  lands  within  its 
reservation  when  that  conduct  threatens 
or  has  some  direct  effect  on  the  *  *  * 
health  or  welfare  of  the  tribe."  Montana. 
450  U.S.  at  566.  However,  a  Tribe's 
inherent  authority  must  be  determined 
on  a  case-by-case  basis,  considering 
whether  the  conduct  being  regulated  has 
a  direct  effect  on  the  healdi  or  welfare 
of  the  Tribe  substantial  enough  to 
support  the  Tribe's  jurisdiction  over 
non-Indians.  See  Brendale,  492  U.S. 
408;  see  also  56  FR  64876  at  64877- 
64879  (Dec.  12.  1991)."  Such  a 
determination  is  not  necessary  with  a 
direct  giant  of  statutory  authority.* 

EPA's  proposed  position  that  the  CAA 
constitutes  a  statutory  grant  of 


'  As  indicated  in  Part  in.B.4.  in  some  instances 
qualif\-ing  Tribes  may  have  a  role  in  CAA 
implementation  without  having  to  make  an  entire 
program  submittal. 

'  In  proposing  to  interpret  the  CAA  as  granting 
approved  Tribes  authority  over  all  air  resources 
within  the  exterior  boundaries  of  •  reservation.  EPA 
recognizes  that  its  approach  under  some  of  the 
other  statutes  it  administers  relies  on  a  Tribe's 
inherent  authority. 

'  Even  without  this  proposed  direct  grant  of 
authority.  Indian  Tribes  would  very  likely  have 
inherent  authority  over  all  activities  within 
reservation  boundaries  that  are  subject  to  CAA 
regulation.  The  high  mobility  of  air  pollutants, 
resulting  area-wide  effect*,  and  the  seriousness  of 
such  impacts,  would  all  tend  to  support  Tribal 
inherent  authority;  as  noted  below,  these  fKlors 
also  underscore  the  desirability  of  cohesive  air 
quality  management  of  all  air  pollution  sources 
within  reservation  boundaries  including  those  air 
pollution-related  activities  on  fee  lands  within 
reservation  boundaries.  See,  e.g.,  Bourfand,  113  S. 
Ct.  at  2320  (reaffirming  the  Montana  "excpptioiu  to 
'the  general  proposition  that  the  inherent  sovereign 
powers  of  an  Indian  tribe  do  not  extend  to  the   . 
activities  of  nonmembcrs  of  ihe-tribe^T  (citation 
omitted)  (1993):  see  oiso.e.g..  CAA  iection    " 
H»(a)(2).  42  U.S.C  section  7401(a)(2);  H.R.  Rep. 
No.  490,  101st  Cong..  2d  Sess.  (1990);  S.  Rep.  No. 
228.  101st  Cong.,  1st  Sess.  (T989). 
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jurisdictional  authority  to  Tribes  is 
consistent  with  the  language  of  the  Act, 
which  authorizes  EPA  to  treat  a  Tribe  as 
a  State  for  the  regulation  of  "air 
resources  within  the  exterior  boundaries 
of  the  reservation  or  other  areas  within 
the  tribe's  jurisdiction."  ^  Section 
.  30l(dM2)(B)  (emphasis  added).  EPA 
beheves  that  this  statutory  provision, 
viewed  within  the  overall  framework  of 
the  CAA.  reflects  a  territorial  view  of 
Tribal  jurisdiction  and  authorizes  a 
Tribal  role  for  all  air  resources  within 
the  exterior  boiuidaries  of  Indian 
resCTvations  without  distinguishing 
among  various  categories  of  on- 
resOTvation  land.  EPA  believes  a 
territorial  approach  to  air  quality 
regulation  best  advances  rational,  sound 
air  quality  management  Air  pollutants 
disperse  over  areas  several  and 
sometimes  even  hundreds  of  miles  from 
their  source  of  origin,  as  dictated  by  the 
physical  and  chemical  properties  of  the 
pollutants  at  issue  and  the  prevailing 
winds  and  other  meteorological 
conditions.  The  high  mobility  of  air 
pollutants,  resulting  areavnde  effects 
and  the  seriousness  of  such  impacts, 
underscores  the  undesirability  of 
fragmented  air  quality  management 
within  reservations. 

Moreover,  language  contained  in  two 
other  provisions  of  the  CAA,  which 
expressly  recognizes  Tribal  authority 
over  all  areas  within  the  exterior 
boundaries  of  the  reservation  provides 
particularly  compelling  evidence  that 
Congress  intended  to  adopt  this 
territorial  approach.  One  such  provision 
is  in  the  CAA  program  governing  the 
amount  of  incremental  air  quality 
deterioration  allowed  in  "clean  air" 
areas.  Section  164(c)  of  the  CAA 
provides  that  "[1  lands  within  the 
exterior  boundaries  of  reser\'ations  of 
federally  recognized  Indian  Tribes  may 
be  redesignated  [with  regard  to  the 
prevention  of  significant  deterioration  of 
air  quality]  only  by  the  appropriate     . 
Indian  governing  body." 

In  addition,  section  llO(o)  of  the  CAA 
provides  that  upon  approval  by  EPA. 
Tribal  Implementation  Plans  (TIPs) 
"shall  become  applicable  to  all  areas 
'   *   •  located  widiin  the  exterior 


*  As  indicated  above.  EPA  interprets  the  second 
clause  of  this  provision  as  maaning  that  Tribet  may 
also  assert  jurisdiction  ovai  eir  reaources  that  are 
•not  within  the  boundaries  of  their  reservations. 
However.  EPA  has  not  interpreted  this  clause  as  a 
dirPCT  grant  of  jurisdictioDel  authority  to  Tribes 
with  respect  to  such  off-reservation  air  resources. 
Rather,  when  a  Tribe  submits  a  program  asserting 
j'jrisdiclion  over  air  rasourcss  outside  the 
Ixjundaries  of  a  reservation,  EPA  will  require  a 
demonstration  of  the  foctuel  and  legal  besis  for  the 
Tribe's  inherent  authority  over  such  resources, 
consistent  with  relevant  prrncipies  of  Federal 
Indian  law.  - 


boundaries  of  the  reservation, 
notwithstanding  the  issuance  of  any 
patent  and  including  rights-of-way 
running  through  the  reservation." 
Section  llO(o)  of  the  Act  recognizes  that 
approved  Tribes  will  exercise  authority 
over  all  areas  within  the  extCTior 
boundaries  of  a  reservation  for  purposes 
of  TIPs.  TIPs,  in  turn,  are  the 
administrative  tools  ior  implementing 
the  requirements  under  Title  I  of  the 
CAA  necessary  to  assure  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standards  (NAAQS),  one  of  the 
central  CAA  programs.  Significant 
regulatory  entanglement  and 
inefficiencies  could  result  if  Tribes  have 
jurisdiction  over  such  plans  pursuant  to 
section  1 10(o)  of  the  Act,  but  are  not 
found  to  have  jurisdiction  within 
reservation  boundaries  over  non-TIP 
CAA  programs.  For  example,  a 
stationary  source  located  on  an  area  of 
a  reservation  over  which  the  Tribe  was 
foimd  to  lack  inherent  authority  would 
be  subject  to  the  Tribal  Implementation 
Plan  provisions  imposing  NAAQS- 
related  requirements,  but  might  be 
determined  to  be  subject  to  State 
regulation  for  some  other  CAA  program. 
Tliis  entanglement  could  potentially 
subject  a  source  to  differing  local 
regulatory  authorities,  possibly  with 
conflicting  goals  and  approaches,  and 
potentially  duplicative  or  inconsistent 
reporting,  monitoring  and  other 
regulatory  requirements.  There  is  no 
evidence  that  Congress  intended  to 
create  such  complex  jurisdictional 
entanglements.  These  entanglements  are 
reasonably  avoided  by  interpreting  the 
CAA  as  granting  to  approved  Tribes 
regulatory  authority  over  all  air 
resources  within  a  reservaMon. 

Further,  a  grant  of  authority  to  Tribes 
for  NAAQS-related  purposes  alone 
would  conflict  with  the  ii.npiementation 
of  the  operating  permit  program  called 
for  by  Title  V  of  the  Act.  Title  V 
explicitly  prohibits  partial  State  permit 
programs  unless,  at  a  minimum,  such  a 
program  "ensures  compliance  with 

*  *   *  [a]ll  requirements  of  [Title]  I 

*  *   *  applicable  to  sources  required  to 
have  a  permit."  Section  502(f) 
(emphasis  added);  see  also  section 
502(b)(5)(A)  (requires  permitting 
authorities  "to  have  adequate  authority 
to  *  *  •  assure  compliance  by  sources 
required  to  have  a  permit  under  this 
title  with  each  applicable  standard, 
regulation,  or  requirement  under  this 
Act")  (emphasis  added)  and  section 
504(a)  (each  permit  issued  imder  Title  V 
"shall  include  *   •   •  conditions  as  are 
necessary  to  assure  compliance  vtrith  the 
applicable  requirements  of  this  [Act], 
including  the  requirements  of  the 


applicable  implementation  plan"). 
Since  States  could  not  unilaterally 
"ensure  compliance  with  •   •   •  (aJU 
requirements  of  [Title]  I"  within  Indian 
reservations  because  Tribes  are  granted 
authority  over  implementation  plans 
imder  section  110(o).  it  appears  that 
States  could  not,  in  fact,  submit  Title  V 
permit  programs  for  Indian  reservations 
that  would  conform  with  section  502(0 
or  other  provisions  of  Title  V. 

A  basic  rule  of  statutory  construction 
is  to  avoid  interpreting  a  statute  in  a 
manner  that  would  nullify  or  render 
meaningless  a  statutory  provision,' 
Because  section  110{o)  ctmfers  on 
approved  Tribes  the  authority  to 
administer  Title  I  programs  on  Indian 
reservations,  the  provision  of  Title  V 
requiring  that  a  permit  program  must  at 
a  minimum  ensure  compliance  with  the 
applicable  requirements  of  Title  I 
cannot  be  met  by  States  seeking 
authority  to  implement  a  Title  V 
program  within  the  boundaries  of  a 
resea'ation.  These  provisions  can 
reasonably  be  harmonized  by  construing 
the  Act  as  generally  granting  approved 
Tribes  CAA  regulatory  authoritv  over  all 
air  resources  within  the  exterior 
boundaries  cf  their  reservations  Tbu.s. 
this  statutory  structure  further  supports 
EPA's  proposed  interpretation  of  the 
CA.A  as  granting  approved  Tribes 
authority  within  reservation  boundarit^s. 

Accordingly,  in  hehf  of  the  statutory 
language  and  the  overall  statutory 
scheme  *.  EPA  proposes  to  exercise  the 
rulemaking  authority  entrusted  to  it  bv 
Congress  to  conclude  that  the  CAA 
grants  approved  Tribes  authority  over 
all  air  resources  within  the  exterior 
boundaries  of  a  reser^'aticn.  See 
generallv  Che\ron  U.S.A..  Inc.  v.  XRDC. 
467  U.S.  837.  842-15  (1984).9 


"i**  fS  V,  .Vo.-Cic  Village,  inc.  n2S.Ct  ICill 
1015  ;i?92)  lreject:.''.g  ar.  interpr«ution  ttiat 
"violates  the  seli.ed  rule  t.Sat  f  statute  must,  if 
possinip  be  construed  ir.  a  fashion  that  everv  word 
has  so.Tie  opcra';ve  erfect")  (citation  omitted):  Bcrff 
Casccde  djrp  v.  fS  LFA.  942  F.2d  1427.  \ii2 
(9ihCir.  IsailT'l-Iaderacct:   edcanor.soi 
statutory  interprt tatlon,  we  .t   st  L^;erp^et  5;a;i,ifts 
as  «  whoie,  giving  effect  to  eec.n  word  ar.d  rrsaking 
every  effort  r»ot  to  interpret  a  provision  in  a  mamirr 
that  renders  other  proviskms  of  the  seme  statute 
inconsistent,  mea.iingiess  or  superQuous") 
(cita;iocsomitted^. 

•This  proposed  ir.terpretsiion  of  the  CAA  as 
generally  deiegering  jurisdictional  autbohty  to 
approved  Tribes  is  also  supported  by  the  legislati.e 
history,  which  provide*  some  additional  evidence 
of  Ccr.gresslonal  attention  to  this  issue;  "the  .*ict 
constitutes  an  exp."Bss  delegation  of  power  to  India.-i 
tribes  to  admini.<ter  and  enforce  tlte  Clean  .Mr  Act 
in  Indian  lands"  (citation  to  Brendoie  omitted).  S. 
Rep.  No.  228,  lOisi  Cong.,  ist  Sesa.  79  (1969). 

'Further,  it  is  a  well-established  principle  cf 
statutory  construction  that  statutes  should  be 
construed  liberally  in  Eavor  of  Indians,  with 
ambiguous  provisions  interpretad  Is  ways  il^t 
benefil  tribes.  See  County  of  Yakiata  v. 

C..:j.;..„=c1 
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Based  on  recent  Supreme  Coiul  case 
law,  EPA  has  construed  the  term 
"reservation"  to  incorporate  trust  land 
that  has  been  vaUdly  set  apart  for  use  by 
a  Tribe,  even  though  that  land  has  not 
been  formally  designated  as  a 
"reservation."  See  56  FR  at  64,881  (Dec. 
12, 1991):  see  also  Oklahoma  Tax 
Commission  v.  Citizen  Band 
Potawatomi  Indian  Tribe  of  Oklahoma, 
111  S.Ct.  905.  910  (1991).  EPA  will  be 
guided  by  relevant  case  law  in 
interpreting  the  scope  of  "reservation" 
under  the  CAA. 

Section  301(d)(2)(B]  of  the  CAA  also 
provides  that  a  Tribe  may  be  treated  in 
the  same  manner  as  a  State  for  functions 
regarding  air  resources  "within  the 
exterior  boundaries  of  the  reservation  or 
other  areas  within  the  tribe's 
jurisdiction"  (emphasis  added).  The 
emphasized  language  envisions 
potential  Tribal  jurisdiction  imder  the 
CAA  over  areas  that  lie  outside  the 
exterior  boundaries  of  a  reservation, 
upon  a  fact-based  showing  of  a  Tribe's 
inherent  authority  over  sources  located 
on  such  lands.  Thus,  this  provision 
authorizes  an  eligible  Tribe  to  develop 
and  implement  Tribal  air  quality 
programs  on  off-reservation  lands  that 
are  determined  to  be  within  the  Tribe's 
inherent  jurisdiction.  Accordingly,  for 
purposes  of  this  rule,  EPA  proposes  to 
conclude  that  an  eligible  Tribe  may  be 
able  to  implement  its  air  quality 
programs  on  off-reservation  lands  up  to 
the  limits  of  "Indian  country,"  as 
defined  in  18  U.S.C.  section  1151. 
provided  the  Tribe  can  adequately 
demonstrate  authority  to  regulate  air 
quality  on  the  off-reservation  lands  in 
question  under  general  principles  of 
Indian  law. 

In  sum,  EPA  is  proposing  to  interpret 
the  CAA  as  granting  approved  Tribes 
regulatory  authority  over  all  air 
resources  within  the  exterior  boundaries 
of  their  reservations.  Thus,  no 
independent  fact-based  showing  of 
inherent  Tribal  jurisdiction  will  be 
required  for  air  resources  located  within 
such  reservation  boundaries.  EPA 
recognizes  that  "other"  off-reservation 
areas  may  fall  within  Tribal  jurisdiction. 
EPA  is  proposing  to  interpret  the  CAA 
as  providing  no  blanket  grant  of  Federal 
authority  for  such  areas.  Thus,  for  off- 
reservation  areas,  a  Tribe  must 
demonstrate  that  it  has  inherent 
authority  over  sources  it  seeks  to 


Confederated  Tribes  and  Bands  of  the  Yakima 
Indian  Nation,  iU  S.Ct.  683.  693  (1992).  In 
addition,  statutes  should  be  interpreted  so  as  to 
comport  with  tribal  sovereignly  and  the  federal 
policy  of  encouraging  tribal  independence.  See 
Bamah  Navajo  School  Board.  Inc.  v.  Bureau  of 
Bevenue  of  New  Mexico,  458  U.S.  832.  846  (1982). 


regulate  under  general  principles  of 
Indian  law. 

B.  Federal  Authority  and  Protection  of 
Tribal  Air  Resources 

The  CAA  authorizes  EPA  to  protect 
air  quaUty  throughout  Indian  country. 
EPA  intends  to  use  this  authority  to 
remedy  and  prevent  gaps  in  CAA 
protection  for  Tribal  air  resources. 
EPA's  authority  to  provide  this  CAA 
protection  is  based  in  part  on  the 
general  purpose  of  the  Act,  which  is 
national  in  scope.  As  stated  in  section 
101(b)(1)  of  the  Act,  Congress  intended 
to  "protect  and  enhance  the  quality  of 
the  Nation 's  air  resources  so  as  to 
promote  the  public  health  and  welfare 
and  the  productive  capacity  of  its 
population"  (emphasis  added).  It  seems 
clear  that  Congress  intended  for  the 
CAA  to  be  a  "general  statute  applying  to 
all  persons  to  include  Indians  and  their 
property  interests."  Phillips  Petroleum 
Co.  V.  United  States  E.P.A..  803  F.2d 
545.  556  (10th  Cir.  1986)  (holding  that 
the  Safe  Drinking  Water  Act  applied  to 
Indian  TYibes  and  lands  by  virtue  of 
being  a  nationally  applicable  statute;  see 
generally  id.  at  553-58). 

Section  301(a)  of  the  Act  delegates  to 
EPA  broad  authority  to  issue  such 
regulations  as  are  necessary  to  carry  out 
the  functions  of  the  Act.  Further,  several 
provisions  of  the  Act  call  for  Federal 
issuance  of  a  program  where,  for 
example,  a  State  fails  to  adopt  a 
program,  adopts  an  inadequate  program 
or  fails  t(&  adequately  implement  a 
required  program.  E.g.,  sections  110(c) 
and  502  (d).  (e).  (i)  of  the  Act.  It  follows 
that  Congress  intended  that  EPA  would 
similarly  have  broad  legal  authority  in 
instances  when  Tribes  choose  not  to 
develop  a  program,  fail  to  adopt  an 
adequate  program  or  fail  to  adequately 
implement  an  air  program  authorized 
under  sectif.n  301(d).  In  addition, 
section  301(d)(4)  of  the  CAA  empowers 
the  Administrator  to  directly  administer 
CAA  requirements  so  as  to  achieve  the 
appropriate  purpose,  where  Tribal 
implemamtation  of  CAA  requirements  is 
inappropriate  or  administratively 
infeasible.  These  provisions  evince 
Congressional  intent  to  authorize  EPA  to 
directly  Implement  CAA  programs 
where  Tribes  fail  to  submit  approvable 
programs  or  lack  authority  to  do  so. 

In  fact,  EPA  is  currently  providing 
Federal  support  for  CAA  protection 
within  reservations.  For  example,  EPA 
administers  the  permit  program 
governing  review  of  proposed  new  and 
modified  major  stationary  sources  of  air 
pollution  ("new  source  review"  or 
"NSR")  On  Reservations  and  other  areas 
In  Indian  country  (hereafter  "Tribal 
lands").  There  are  several  reasons  for 


this  emphasis  in  the  exercise  of  EPA's 
authority. 

Many  Tribal  lands  have  air  quality 
that  presently  meets  the  national 
ambient  air  quality  standards 
("NAAQS"),  and  the  central  concern  is    • 
to  prevent  the  relatively  clean  air  from 
significantly  deteriorating.  Thus,  EPA 
has  ensured  that  major  soiuces  seeking 
to  locate  on  Tribal  lands  obtain  the 
Prevention  of  Significant  Deterioration 
("PSD")  permit  required  under  the 
CAA's  NSR  program.  In  broad  overview, 
this  program  imposes  limitations  on  the 
ambient  air  quality  impact  of  new  or 
modified  major  stationary  sources  and 
requires  the  application  of  best  available 
control  technology  on  such  sources.  See 
section  165  of  the  Act.  Similarly,  in 
those  circumstances  where  the  air 
quality  on  Tribal  lands  currently  is 
worse  than  the  NAAQS,  EPA's 
administration  of  the  nonattainment 
NSR  program  prevents  the  air  quahty 
from  further  deteriorating  by  ensuring 
that  a  proposed  major  source 
implements  the  most  stringent  control 
technology  (the  "lowest  achievable 
emission  rate"  as  defined  in  section 
171(3))  and  offsets  its  emissions  by 
obtaining  emissions  reductions  from 
nearby  sources.  Section  173  of  the  Act. 

Owners  and  operators  that  construct 
air  pollution  sources  on  Tribal  lands 
without  first  obtaining  the  proper 
permit  from  EPA  expose  themselves  to 
Federal  enforcement  action  and  citizen 
suits.  For  example,  section  165  of  the 
Act,  42  U.S.C.  7475,  prohibits  the 
construction  of  a  major  emitting  facility 
that  does  not  have  a  PSD  permit. 
Section  173,  42  U.S.C.  7503,  contains  a 
similar  requirement  for  new  and 
modified  major  stationary  sources  in 
nonattainment  areas.  Sections  113  and 
167,  42  U.S.C.  7413  &  7467,  authorize 
EPA  to  take  enforcement  action 
(including,  in  certain  instances, 
criminal  action)  against  an  owner  or 
operator  that  is  in  violation  of  the 
requirement  to  obtain  a  preconstruction 
permit  that  meets  the  requirements  of 
the  Act.  Furthermore,  section  304  of  the 
Act,  42  U.S.C.  7604,  authorizes  any 
person  to  bring  a  "citizen  suit"  in  U.S. 
district  court  against  an  owner  or 
operator  who  constructs  any  new  or 
modified  major  stationary  source 
without  a  PSD  permit  or  nonattainment 
NSR  permit  that  meets  the  Act's 
requirements. 

EPA  also  currently  provides  technical 
and  financial  support  to  Tribes  that 
have  initiated  the  process  of  developing 
Tribal  air  programs.  For  example,  some 
EPA  Regional  Offices  are  currently 
providing  such  assistance  to  Tribes  that 
have  air  quality  that  is  worse  than  the 
NAAQS.  The  objective  is  to  assist  the 
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Tribes  in  developing  a  strategy  for 
cdntroUing  emissions  from  existing 
sources  that  wiU  Iving  the  area  back  into 
attainment  with  the  NAAQS.  Because 
EPA  has  not  finalized  today's  rule 
authorizing  Tribes  to  submit  Federal 
CAA  programs  to  EPA  for  approval, 
some  EPA  Regions  are  now  working 
with  Tribes  to  develop  programs  that 
will  be  promulgated  and  administered 
by  EPA  until  this  rule  is  finahzed  and 
a  Tribal  program  is  approved. '^  Where 
air  quahty  problems  have  already  been 
identiBed,  it  is  EPA's  policy  to  proceed 
expeditiously,  in  conjunction  with 
Tribes,  to  address  such  problems. 

In  addition,  as  described  in  Part  I.B, 
there  are  some  programs  that  are  solely 
Federal  programs  (e.g.  Phase  I  of  the 
Acid  Rain  Program  and  Title  VI  of  the 
Act,  which  provides  for  the  phase-out  of 
certain  substances  that  deplete 
stratospheric  ozone).  Such  programs 
apply  to  soiutss  located  on  Tribal  lands 
in  the  same  manner  as  sources  on  lands 
subject  to  State  jurisdiction. 

EPa  views  these  efforts  as  an 
important  and  substantial  first  step  in 
providing  CAA  protection  of  reservation 
air  resources. 

EPA  also  intends  to  develop  an 
implementation  strategy  for  aichieving 
Federal  CAA  protection  of  air  resources 
within  Indian  reservations.  The  strategy 
will  be  designed  to  prioritize  EPA 
resources  in  support  of  this  rule.  It  is 
EPA's  poUcy  to  assist  Tribes  in 
developing  comprehensive  and  effective 
air  quahty  management  programs  to 
insure  that  Tribal  air  quality 
management  programs  will  be 
implemented  to  the  extent  necessary  on 
Indian  reservations.  EPA  will  do  this  by, 
among  other  things,  providing  technical 
advice  and  assistance  to  Indian  Tribes 
on  air  quality  issues.  EPA  intends  to 
consult  wnth  Tribes  to  identify  their 
particular  needs  for  air  program 
development  assistance  and  to  provide 
on-going  assistance  as  necessary. 

However,  as  it  required  many  years  to 
develop  S'ate  and  Federal  programs  to 
cover  lands  subject  to  State  jurisdiction, 
so  it  will  require  time  to  develop  Tribal 
and  Federal  programs  to  cover 
reservations  and  other  lands  subject  to 
Tribal  jurisdiction.  As  a  first  step  in  this 
process.  EPA  intends  to  draft  a  Plan  for 
Reservation  Air  Program 
Implementation  that  will  provide  a 
strategy  for  developing  reser\'ation 
programs  in  accordance  with  this 
policy.  The  Plan  will  identify  priority 
needs  and  include  a  strategy  to  address 
them  by  providing  technical  and  grant 


'•Such  an  interim  EPA-adniinislered  program 
would  be  displaced  upon  EPA's  approval  ot  a  Tribal 
program  addressinglhe  sane  CAA  requirements. 


assistance  for  the  develojNnent  of  air 
quality  management  programs,  EPA  will 
seek  appropriate  input  from  Tribal 
govermnents  in  developing  the  Plan. 

C.  Objective  of  Tribal  Primacy  and  Self- 
Determi  nation 

Ultimately,  of  course,  EPA  would 
prefer  to  work  vrith  Tribes  to  have  the 
Tribes  develop  and  administw  their 
ovra  air  quality  management  programs 
under  the  CAA,  just  as  EPA  worics  with 
States.  This  is  the  principal  objective  of 
the  Federal  financial  assistance 
described  in  Fart  IV  below. 

While  some  Tribes  may  entirely 
develop  their  own  CAA  programs,  other 
Tribes  may  consider  forming  Tribal 
consortia.  Smaller  Tribes  in  particular 
may  wish  to  form  consortia  or  create 
inter-Tribal  agencies  as  ways  to  develop 
the  necessary  expertise  to  administer 
CAA  programs  in  a  cost-effective  way. 
One  of  the  advantages  of  forming  a 
consortium  of  Tribes  is  that  a  Tribe  may 
rely  on  the  expertise  and  resources  of 
the  consortium  in  demonstrating  that 
the  Tribe  is  reason^ly  expected  to  be 
capable  of  carrying  out  the  fimctions  to 
be  exercised,  as  described  below. 

Today's  action  also  does  not  require 
Tribes  to  develop  CAA  programs  wholly 
from  scratch.  For  example,  a  Tribe  may 
adopt  or  incorporate  standards  from  an 
adjacent  or  similarly  situated  Slate,  with 
appropriate  revisions  that  would  adapt 
the  State  standards  to  reservation 
conditions  and  Tribal  policies.  The  use 
of  such  adaptations  would  enable  Tribes 
to  build  on  State  experience  and 
expertise,  and  might  represent  quicker 
and  less  costly  ways  to  establish  Tribal 
programs  than  developing  Tribal 
programs  independently.  This 
technique  of  utilizing  small-scaled 
adaptations  of  State  programs  would 
allow  Tribes  to  build  experience  and 
expertise  that  could  latw  be  used  to 
revise  existing  programs,  if  appropriate. 

Tribes  could  also  choose  to  negotiate 
a  cooperative  agreement  with  an 
adjoining  State  to  jointly  plan  and 
administer  CAA  programs  tnat  are 
appropriately  tailored  to  individual 
reservation  conditions  and  Tribal 
policies.  Such  an  agreement  would  be 
subject  to  the  review  and  approval  of 
the  Administrator  or  her  delegatee,  if  it 
is  to  be  made  part  of  an  approvable 
Tribal  air  program  under  the  CAA. 

Aside  from  any  formal  arrangements 
between  Tribes  and  States.  EPA  notes 
that  the  objective  of  this  rule,  and  EPA's 
responsibility  in  overseeing  the 
administration  of  the  CAA,  is  to  provide 
air  quality  protection.  Tberefwe,  EPA 
encourages  all  affected  sovereigns  to 
work  cooperatively  in  informal 
capacities  to  protect  the  public  health 


and  welfare  from  the  serious  health  and 
welfare  effects  associated  with  air 
pollution. 

III.  Tribal  CAA  Prtigraiiis 

The  discussion  which  follows 
addresses  streamhned  procedures  that 
EPA  is  proposing  to  satisfy  the 
eligibility  requirements  set  out  in 
section  301(d)(2)  of  the  Act.  These  are 
proposed  requirements  that  Tribes  must 
meet  in  order  to  obtain  approval  to 
implement  CAA  programs.  The 
discussion  also  identifies  those 
provisions  of  the  Act  for  which  EPA  is 
proposing  to  treat  Indian  Tribes  in  the 
same  manner  as  States  and  those 
provisions  for  which  EPA  believes  such 
treatment  is  infeasible  or  otherwise 
inappropriate. 

One  of  EPA's  central  concerns  is  to 
encourage  Tribes  to  develop  and 
administer  Clean  Air  Act  programs  on 
Tribal  lands  in  the  same  way  that  States 
ciurently  do  on  State  lands.  This 
concern  is  grounded  in  the  objective  of 
Tribal  self-government  as  enunciated  in 
both  the  Federal  and  the  EPA  Indian 
Policies.  In  order  to  facilitate  this 
process,  EPA  is  proposing  to  eHminate 
duphcative  review  and  unnecessary 
delay  during  EPA's  processing  of  Tribal 
program  submittals.  The  eligibility 
determination  process  proposed  in 
today's  action  is  consistent  with  an  EPA 
policy  pronouncement  that  followed 
from  EPA's  review  of  the  Tribal 
programs  it  administers  under  other 
environmental  statutes.  Further,  EPA  is 
proposing  to  accept  "reasonably 
severable  "  Tribal  air  program  submittals 
that  meet  the  applicable  requirements  of 
the  CAA.  This  will  allow  Tribes  to 
identify  and  then  immediately  target 
their  most  important  air  quahty  issues 
without  the  corresponding  burden  of 
developing  entire  CAA  programs. 
Further,  it  allows  Tribes  to  develop 
incremental  expertise  that  will  facilitate 
development  and  expansion  of  further 
programs  over  time. 

A.  New  Process  for  Determining 
Eligibility  for  CAA  Programs 

To  be  eligible  to  be  treated  in  the 
same  manner  as  a  State  for  CA.^ 
programs,  including  financial 
assistance,  an  apphcant  must  meet  the 
definition  of  "tribe"  in  section  302(r)  of 
the  Active,  it  must  be  Federally 
recognized)  and  must  satisfy  the  three 
criteria  set  forth  in  section  301{d)(2)(A}- 
(C)  of  the  Act.  These  criteria  are  set  out 
in  today's  proposed  rule  and  concern 
the  Tribes  governing  body,  its 
jurisdiction,  and  its  capability  to  carry 
out  the  necessary  functions  under  the 
Act. 
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In  general  these  same  criteria  are  set 
forth  under  the  Clean  Water  Act  and  the 
Safe  Drinking  Water  Act.  EPA  has 
previously  issued  regulations 
implementing  the  criteria  under  those 
Acts.  These  regulations  have  come  to  be 
known  as  the  "treatment  as  a  state" 
("TAS")  process."  Approval  under  this 
process  was  required  every  time  a  Tribe 
sought  to  obtain  an  EPA  grant  or 
implement  an  EPA  program  on  its 
reservation. 

Because  the  "TAS"  process  proved  to 
be  quite  burdensome  to  Tribes,  EPA 
formed  a  working  group  to  focus  on 
ways  of  improving  and  simplifying  the 
process.  After  considering  tJie 
workgroup's  reconunendations,  EPA 
announced  a  policy  that  is  intended  to 
streamUne  and  simplify  the  process. 
Memorandum  from  F.  Henry  Habicht, 
the  Deputy  Administrator  of  EPA,  to  the 
Agency,  dated  November  10, 1992.  EPA 
is  proposing  to  implement  this  new 
policy  in  this  rulemaking,  and  is  calling 
the  resulting  new  process  the 
"eligibility"  process.  See  also  56  PR 
1380  (March  23,  1994)  (proposing 
similar  revision  to  Tribal  approval 
process  in  Clean  Water  Act  and  Safe 
Drinking  Water  Act  regulations). 

Under  the  new  eligibility  process 
proposed  in  today's  action,  a  Tribe  does 
not  need  to  go  through  a  separate 
eligibility  review  every  time  it  seeks 
approval  for  grant  funding  or  to 
implement  a  specific  program.  Instead, 
a  Tribe's  eligibility  may  be  determined 
at  the  same  time  that  it  seeks  approval 
for  a  particular  program.  By  making  the 
eUgibiUty  determination  a  part  of  the 
program  approval  process,  much  of  the 
delay  and  duplication  inherent  in  the 
old  sequential  TAS  process  should  be 
reduced,  if  not  eliminated.  In  addition, 
EPA  is  proposing  to  simplify  some  of 
the  demonstrations  of  eligibility  that 
will  be  required  under  the  Clean  Air 
Act.  as  discussed  below.  Finally,  after 
promulgation  of  this  rule,  EPA  intends 
to  facilitate  development  of  Tribal 
applications  by  providing  Tribes  with  a 
narrative  checklist  of  the  eligibility 
requirements  described  below. 

1 .  Federally  Recognized  Tribe 

A  Tribe  is  defined  in  section  302(r)  of 
the  Act  as  follows: 


"  EPA  recognizes  that  Tribes  are  sovereign 
nations  with  a  unique  legal  status  and  a 
relationship  to  the  Federal  government  that  is 
significantly  different  from  that  of  States.  EPA 
believes  that  Congress  did  not  intend  to  alter  this 
when  it  authorized  treatment  of  Tribes  "as  States" 
under  the  CAA.  Rather,  Congress  intends  to  ensure 
that,  to  the  extent  appropriate  and  feasible.  Tribes 
may  assume  a  role  in  implementing  the  CAA  on 
Tribal  lands  that  is  comparable  to  the  role  States 
have  In  implementing  the  CAA  on  State  lands. 


(A!ny  Icdian  tribe,  band,  nation,  or  other 
organized  group  or  commuiiity,  including 
any  Alaska  Native  village,  which  is  Federally 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

The  requirement  of  Federal  recognition 
is  common  to  all  statutes  authorizing 
EPA  to  treat  Tribes  in  a  manner  similar 
to  that  in  which  it  treats  States.  Any 
Tribe  that  has  been  approved  for  "TAS" 
under  any  of  the  existing  Water  Act 
regulations  or  any  other  EPA  program  is 
Federally  recognized.  Moreover,  once  a 
Tribe  has  been  found  to  be  Federally 
recognized  in  the  course  of  approval 
under  any  EPA-administered  statute,  or 
any  provision  of  the  CAA,  it  need  only 
so  state  in  the  future.  To  facilitate 
review  of  Tribal  apphcations,  EPA 
therefore  requests  that  Tribal 
applications  inform  EPA  whether  the 
Tribe  has  been  approved  for  "TAS" 
under  the  old  process  or  deemed 
eligible  to  receive  funding  or 
authorization  for  any  EPA-administered 
environmental  program  under  the 
revised  process  governing  treatment  of 
Tribes  in  the  same  manner  as  States. 

Any  other  Tribe  need  only  state  that 
it  appears  on  the  list  of  Federally 
recognized  Tribes  that  the  Secretary  of 
the  Interior  periodically  publishes  in  the 
Federal  Register.  See  58  FR  54364  (Oct. 
21.  1993).  If  the  Tribe  notifies  EPA  that 
it  has  been  recognized  but  is  not 
included  on  this  list  because  the  list  has 
not  been  updated,  EPA  will  verify  the 
fact  of  recognition  with  the  Department 
of  the  Interior  ("DOI"). 

2.  Substantial  Governmental  Duties  and 
Powers 

A  Tribe  also  must  show  that  it  "has 
a  governing  body  carrying  out 
substantial  governmental  duties  and 
powers."  This  requirement  is  also  found 
in  the  Federal  Water  Pollution  Control 
Act  ("Qean  Water  Act")  and  the  PubUc 
Health  Service  Act  ("Safe  Drinking 
Water  Act")  See  33  U.S.C.  1377(c)  &  42 
U.S.C.  section  300j-ll(b).  Accordingly, 
as  discussed  above,  a  Tribe  that  has  had 
a  submittal  approved  by  EPA  under 
either  of  these  provisions  has  already 
established  that  it  meets  the 
governmental  requirement  and  need  not 
make  this  showing  again.  Similarly,  a 
Tribe  that  has  made  this  showing  in  the 
course  of  obtaining  approval  for  a  Clean 
Air  Act  program  need  not  do  so  again. 
In  either  case,  a  Tribe  may  simply  state 
that  it  has  already  been  approved. 

A  Tribe  that  has  not  yet  made  its 
initial  diowing  of  "substantial 
governmental  duties  and  powers"  can 
do  so  by  demonstrating  that  it  has  a 
governing  body  that  is  presently  . 


carrying  out  substantial  governmental, 
functions.  A  Tribe  will  be  able  to  make 
the  required  demonstration  if  it  is 
currently  performing  governmental 
functions  to  promote  the  public  health, 
safety,  and  welfare  of  its  population 
within  a  defined  area.  Many  Indian 
Tribal  governments  perform  these 
functions.  Examples  of  such  functions 
include,  but  are  not  limited  to,  levying 
taxes,  acquiring  land  by  exercising  the 
power  of  eminent  domain,  and  police 
power.  Such  examples  should  be 
included  in  a  narrative  statement 
supporting  the  certification,  which 
describes:  (1)  The  form  of  the  Tribal 
government,  (2)  the  types  of  essential 
governmental  functions  currently 
performed,  such  as  those  listed  above; 
and  (3)  the  legal  authorities  for 
performing  these  functions  (e.g.  Tribal 
constitutions  or  codes).  It  should  be . 
relatively  easy  for  Tribes  to  meet  this 
requirement  without  submitting  copies 
of  specific  documents  unless  requested 
to  do  so  by  EPA. 

3.  Jurisdiction  Requirement 

As  discussed  in  section  II.A  above, 
EPA  is  proposing  to  interpret  the  CAA 
as  granting  or  delegating  certain  Federal 
authority  to  approved  Tribes  over  all  air 
resources  within  the  exterior  boundaries 
of  their  reservations.  Generally, 
therefore,  the  significant  issue  that 
remains  in  determining  the  extent  of 
Tribal  jurisdiction  is  the  precise 
boundary  of  the  reservation  in  question. 
Accordingly,  a  Tribal  jurisdictional 
showing  must  identify,  with  clarity  and 
precision,  the  exterior  boimdaries  of  the 
reservation.  Consistent  with  the 
simplified  review  process,  EPA  is  not 
proposing  to  specify  particular 
supporting  materials  that  the  Tribe  must 
provide.  However,  a  Tribal  submission 
vnll  need  to  contain  information 
adequate  to  demonstrate  to  EPA  the 
location  and  limits  of  the  reservation, 
which  will  usually  include  a  map  and 
a  legal  description  of  the  area.  EPA  will 
determine  the  meaning  of  the  'erra 
"reservation"  as  indicated  prcvioiisly. 

Note  that  there  may  be  less  frequent 
instances  when  more  complex  legal  and 
factual  demonstrations  must  be  made  to 
establish  jurisdiction.  As  indicated 
above,  section  301(d)(2)(B)  of  the  Act 
addresses  jurisdiction  over  "air 
resources  within  the  exterior  boundaries 
of  the  reservation  or  other  areas  within 
the  tribe's  jurisdiction"  (emphasis 
added).  While  EPA  is  proposing  to 
construe  the  Act  as  delegating  to  Tribes 
authority  over  all  air  resources  within 
the  exterior  boimdaries  of  their 
reservations,  the  Agency  will  require  a 
Tribe  to  demonstrate  its  inherent 
authority  over  any  areas  outside  of  the 
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exterior  botindaries  of  the  reservation 
before  EPA  will. approve  a  Tribal 
program  covering  such  areas.  Where  a 
Tribe  seeks  to  develop  and  administer 
an  air  program  on  off-reservation  lands, 
the  Tribal  submittal  must  be 
accompanied  by  appropriate  legal  and 
factual  information  which  supports  its 
inherent  authority  to  regulate  emission 
sources  located  on  such  lands. 

Under  the  TAS  process  which  EPA 
has  implemented  in  the  past.  EPA 
would  not  determine  that  a  Tribe  had  . 
the  requisite  jurisdiction  without  first 
notifying  appropriate  "governmental 
entities,"  such  as  States,  other  Tribes 
and  Federal  land  management  agencies, 
of  the  Tribe's  jurisdictional  assertions. 
Those  entities  were  then  given  an 
opportunity  to  comment  on  the  Tribe's 
jurisdictional  statement,  and  whenever 
a  comment  raised  a  "competing  or 
conflicting  claim."  EPA  could  not 
approve  the  Tribal  application  without 
first  consulting  with  DOI.  Consistent 
with  the  revised  eligibility  policy,  EPA 
is  proposing  to  implement  a  more 
streamlined  approach  under  the  CAA. 

The  first  time  a  Tribe  submits  an 
application  to  EPA  under  the  C.\A.  EPA 
will,  upon  receipt  of  the  applies!  ion, 
notify  all  appropriate  "governmental 
entities"  >2  regarding  the  Tribe's 
assertion  of  jurisdiction.  The  precise 
content  of  EPA 's  notification  of  other 
governmental  entities  will  depend  on 
the  geographic  extent  of  the  Tribe's 
jurisdictional  assertion.  Specifically,  if  a 
Tribe  seeks  only  to  implement  a  CAA 
program  within  the  exterior  boundaries 
of  its  reservation,  EPA's  notification  of 
other  governments  will  only  specify  the 
geographic  boundaries  of  the 
resen,'ation,  as  set  forth  in  the  Tribe's 
application.  However,  where  a  Tribe 
seeks  to  administer  a  CAA  program  on 
lands  outside  the  exterior  boundaries  of 
a  reservation.  EPA  will  notify  the 
appropriate  governmental  entities  of  the 
substance  of  and  bases  for  the  Tribe's 
assertion  of  inherent  jurisdiction  with 
respect  to  such  off-reservation  lands. 

The  appropriate  governmental  entities 
will  have  fifteen  days  following  their 
receipt  of  EPA's  notification  to  provide 
formal  comments  to  EPA  regarding  any 
dispute  they  might  have  with  the  Tribe 
concerning  the  boundary  of  the 
reservation.  Where  a  Tribe  has  asserted 
jurisdiction  over  off-reservation  lands, 
and  has  included  a  more  detailed 
jurisdictional  statement  in  its 
application,  appropriate  governmental 
entities  may  request  a  one-time  fifteen 


'•Tor  purposes  of  the  CA^^  rule.  EPA  is  proposing 
to  adopt  tbe  same  dennition  of  "goverrunental 
entities"  as  the  Agency  did  in  its  [Jecember  1991 
Water  Quality  Standards  reguLtion  Spc  56  FR 
64876  at  64884  (Dec.  12,  1991 ;. 


day  extension  to  the  general  fifteen  day 
comment  period,  hi  all  cases,  comments 
from  appropriate  governmental  entities 
must  be  offered  in  a  timely  manner,  and 
must  be  limited  to  the  Tribe's 
jurisdictional  assertion.  Where  no 
timely  comments  are  presented,  EPA 
wrill  conclude  that  there  is  no  objection 
to  the  Tribal  applicant's  identified 
reservation  boundaries  (or,  if  relevant, 
its  assertion  of  jurisdiction  outside  the 
reservation).  Further,  to  raise  a 
competing  or  conflicting  claim,  a 
commenter  must  clearly  explain  the 
substance,  basis,  and  extent  of  its 
objections.  Finally,  where  EPA  receives 
timely  notification  of  a  dispute,  it  may 
obtain  such  additional  information  and 
documentation  as  it  believes 
appropriate  and  may.  at  its  option, 
consult  with  DOI. 

Where  EPA  identifies  a  dispute  and 
caimot  confidently  resolve  it  promptly, 
it  will  retain  the  option  of  Umiting 
approval  of  a  Tribal  program  to  those 
areas  that  a  Tribe  has  clearly  shown  are 
part  of  the  reservation  (or  are  otherwise 
within  the  Tribe's  jurisdiction).  This 
will  allow  EPA  to  approve  the  portion 
of  a  Tribal  appHcation  that  covers  all 
undisputed  areas,  while  withholding 
action  on  the  portion  of  the  application 
that  addresses  areas  where  a 
jurisdictional  issue  has  not  been 
satisfactorily  resolved.  However,  this 
approach  will  be  subject  to  any 
applicable  statutory  restrictions.  See, 
e.g.,  section  110(k)'of  the  Act  (calls 
upon  EPA  to  complete  action  on  a  SIP 
submittal  within  certain  specified 
timeframes). 

Once  EPA  has  made  a  determination 
under  the  CAA  or  other  EPA- 
administered  environmental  programs 
concerning  the  boundaries  of  a 
reservation,  it  will  rely  on  that 
determination  in  evaluating  all  future 
apphcations  fi-om  that  Tribe  under  the 
CAA  unless  the  application  presents 
different  legal  issues.  For  example,  once 
the  Agency  has  arrived  at  a  position 
concerning  a  reservation  boundary 
dispute,  it  will  not  alter  that  position  in 
the  absence  of  significant  new  factual  or 
legal  information.  Thus,  as  with  the 
recognition  and  governmental 
requirements,  there  will  generally  be  no 
need  to  provide  EPA  with  additional 
demonstrations  of  jurisdiction,  imless 
the  Tribe  is  making  a  more  expansive 
jurisdictional  assertion  in  a  subsequent 
submittal. 

EPA  believes  that  this  new  process  for 
resolving  questions  of  jurisdiction 
constitutes  a  significant  improvement 
over  the  old  TAS  jurisdiction  process.  It 
will  provide  States  with  an  opportunity 
to  notify  EPA  of  boundary  disputes  and 
enable  EPA  to  obtain  relevant 


information  as  needed  while 
minimizing  delays  in  the  pnx:ess  and 
focusing  its  inquiry  on  what  is  likely  to 
be  the  principal  relevant  issue,  namplv. 
the  geographic  boundaries  of  the 
reservation. 

4.  Capability  Requirement 

Section  301(d)(2)(C)  of  the  CAA 
provides  that  in  determining  Tribal 
eligibility  the  Administrator  also  must 
determine  that  the  Tribe  "is  reasonably 
expected  to  be  capable  '   *   •  of  carrying 
out  the  functions  to  be  exercised  in  a 
manner  consistent  with  the  terms  and 
purposes  of  [the  CAA]  and  all 
appUcable  regulations."  A  program-by- 
program  inquiry  into  the  question  of 
capability  is  necessary  since  a  Tribe 
may  have  capabiUty  to  carry  out  certain 
activities  but  not  others.  Therefore.  EPA 
may  request  that  to  establish  capability 
a  Tribe  submit  a  narrative  statement  or 
other  documents  showing  it  is  capable 
of  administering  the  program  for  which 
it  is  seeking  approval.  The  specific 
capabiUties  which  must  be  described 
are  set  forth  in  today's  proposed  ru\f. 

In  evaluating  a  Tribe's  demonstration 
of  capability.  EPA  may  consider  th.- 
following  factors: 

(1)  The  Tribes  previous  management 
experience: 

(2)  Existing  environir.cntal  or  public 
health  programs  administered  by  the 
Tribe; 

(3)  The  mech.anism(sj  in  place  for 
carrj'ing  out  the  executive,  legislative, 
and  judicial  fimctions  of  the  Tribal 
government: 

(4)  The  relationship  between 
regalafed  entities  and  the  administrative 
agency  of  the  Tribal  govermnent  that 
will  be  the  regulator;  and 

(5)  The  technical  and  administrative 
capabilities  of  the  staff  to  administer 
(ind  manage  the  program. 

EPA  recognizes  that  ce.rtain  Tribes 
may  not  have  substantial  experience 
administering  environmental  progra.ms. 
A  lack  of  experience  will  not  preclude 
a  Tribe  from  demonstrating  the  required 
capability.  Otherwise  Tribes  would  be 
placed  in  the  dilemma  of  being  denied 
tlie  opportunity  to  develop  the  requisite 
capability  because  they  lack  such 
capability.  For  this  reason,  today's 
proposed  rule  requires  Tribes  either  to 
show  that  they  have  the  necessary 
management  and  technical  skills  or  lo 
submit  a  plan  detaihng  steps  for 
acquiring  those  skills. 

However,  this  flexibility  does  not 
change  the  requirement  that  to  obtain 
approval  for  a  particular  program  under 
the  CAA  the  Tribe  must  submit  a  fully 
effective  program  that  meets  all  the 
applicable  statutory  and  regulatory 
requirements  assoc.aied  with  the 
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program  in  question.  Because  a  Tribe 
may  not  want  to  go  through  the  expense 
of  developing  sudi  a  program  without 
first  being  assured  of  meeting  the 
eligibihty  requiraments.  today's 
proposed  rule  provide  that  a  Tribe  may. 
at  its  option,  ask  for  a  prehminary 
finding  on  any  or  ell  of  these 
requirements. 

EPA's  evaluatioD  of  capabiUty  will 
also  consider  the  relationship  between 
the  existing  ex  proposed  Tribal  agency 
that  will  implement  the  program  in 
question  and  any  potential  regulated 
Tribal  entities.  It  is  not  uncommon  for 
a  Tribe  to  be  both  the  regulator  and 
regulated  «itity.  and  such  a  situation 
could  result  in  a  conflict  of  interest 
since  the  Tribe  would  then  be  regulating 
itself.  Independence  of  the  regulator  and 
regulated  mitity  best  assures  effective 
and  Cair  administration  of  a  program. 

A  Tribe  will  generally  not  be  required 
to  divest  itself  of  ownership  of  any 
regulated  entities  to  address  this 
problem.  Instead,  for  example,  the  Tribe 
could  create  an  independent 
organization  to  regulate  Tribal  entities 
subject  to  CAA  regulatory 
requirements.  13  Similar  arrangements 
could  be  established  using  existing 
Tribal  organizations. 

This  discussion  is  intended  to  alert 
Tribes  at  an  early  date  about  a  potential 
bar  to  regulatory  program  assumption 
that  must  be  resolved.  For  example, 
section  110  of  the  CAA  sets  out  some  of 
the  basic  requirements  that  SIPs  must 
meet  to  assure  attainment  and 
maintenance  of  the  NAAQS.  Section 
110(a)(2)(EMii)  of  the  Act  directs  that 
SIPs  must  provide  requirements  that  the 
State  comply  with  the  requirements 
applicable  to  State  boards  under  section 
128.  Section  128.  in  turn,  provides  that 
each  SIP  shall  contain  requirements  ■ 
that: 

(1)  Any  board  or  t>ody  which  approves 
permits  or  enforcement  orders  under  [the 
CAA]  >hail  have  at  least  a  maiority  of 
menaliers  who  represent  the  public  interest 
and  do  not  derive  any  aignificant  portion  of 
their  income  from  persons  aubiect  to  permits 
or  enforcement  orders  imder  [the  CAA),  and 

(2)  Any  potential  conflicts  of  interest  by 
members  of  such  board  or  body  or  the  head 
of  an  executive  agency  with  similar  powers 
t>e  ade(]uately  disclosed. 

EPA  does  not  intend  to  limit  Tribal 
flexibility  in  creating  structiues  which 
will  ensure  adequate  separation  of  the 
regulator  and  regulated  entity.  Instead. 

'>  Whila  Statu  also  are  both  the  regulator  and 
raguUted  antity,  atata  govarmnant  organization  U 
typically  one  in  which  the  State  agency  operating 
the  regulated  entity  U  not  the  same  State  agency 
that  has  prtiaary  regulatory  authority.  Thus,  this 
<separatioa  of  fiuictioiis  helps  avoid  potential 
i-onflicts  of  intaraat. 


EPA  will  evaluate  whether  the  Tribal 
submittal  will  ensure  adequate 
separation  of  the  regulator  and  regulated 
entity  on  a  case-by-case  basis  in  the 
context  of  the  statutory  and  regulatory 
requirements  appUcable  to  the  CAA 
program  for  which  a  Tribe  is  seeking 
approval 

5.  Tribal  consortia 

Each  member  of  a  Tribal  consortium 
must  meet  the  eligibility  qualifications 
described  above.  However,  members  of 
a  consortiimi  may  rely  on  the  expertise 
and  resources  of  the  consortiiun  in 
demooBtrating  that  the  Tribe  meets  the 
capability  requirement  described  above. 

For  example,  some  members  of  a 
consortiiun  may  have  more  technicaf 
expertise  and  enviroimiental 
management  experience  than  other 
members.  A  Tribe  with  less  resources 
and  expertise  may  rely  on  the  combined 
resources  of  the  consortium  in 
demoiKtrating  that  the  Tribe  is 
"reasonably  expected"  to  be  capable  of 
carrying  out  the  hmctions  to  be 
exercised.  However,  a  Tribe  relying  on 
a  consortium  in  this  manner  must 
provide  reasonable  assurances  that  the 
Tribe  has  responsibiUty  for  carrying  out 
necessary  fimctions  in  the  event  the 
consortium  fails  to. 

B.  Provisions  for  Which  Tribal 
Implewentation  is  Appropriate 

I.  Tribel  Implementation  is  Generally 
Appropriate 

Part  in.A  discussed  the  eligibility 
requirements  that  a  Tribe  must  meet  in 
order  to  be  treated  as  a  State  tmder  the 
Clean  Air  Act.  There  is  a  separate 
question  of  whether  it  is  appropriate  to 
treat  eligible  Tribes  in  the  same  manner 
as  States  for  all  provisions  under  the 
Act.  or  whether  only  certain  provisions 
lend  themselves  to  such  an  approach. 
The  Act  provides  that  the  Administrator 
shall  promulgate  regulations: 

specifying  those  provisions  of  [the  CAA]  for 
which  it  is  appropriate  to  treat  Indian  tribes 
as  States. 

Section  301(d)(2).  The  Act  hirther 
provides. 

|i|n  any  case  in  which  the  AdministratxM- 
determines  that  the  treatment  of  Indian  tribes 
as  identical  to  States  is  inappropriate  or 
administratively  infeasible,  the 
Administrator  may  provide,  by  regulation, 
other  means  by  which  the  Administrator  will 
directly  administer  such  provisions  so  as  to 
achieve  the  appropriate  purpose. 

Section  301(d)(4).  Thus,  read  together, 
the  Act  delegates  to  the  Administrator 
broad  discretion  in  determining  those 
provisions  of  the  Clean  Air  Act  for 
which  Tribes  should  be  treated  in  the 
same  manner  as  States  and  those 


provisions  for  which  such  treatment 
would  be  inappropriate  or  infeasible. 

It  is  EPA's  oasic  position,  proposed 
here,  that  treatment  of  Tribes  in  the 
same  manner  as  States  is  appropriate  for 
all  programs  under  the  Act  with  the 
exception  of  only  a  few  provisions 
(those  for  which  EPA  has  determined 
that  it  is  infeasible  or  otherwise 
inappropriate  to  treat  States  and  Tribes 
in  the  same  manner).  EPA  proposes  to 
be  inclusive  in  identifying  the 
provisions  of  the  Act  for  which  it  is 
appropriate  to  treat  Tribes  in  the  same 
manner  as  States  so  as  to  maximize  the 
opportunities  for  Tribal  participation  in 
CAA  programs. 

In  light  of  this  basic  approach,  today's 
proposed  rule  provides  that  Tribes  will 
generally  be  treated  in  the  same  manner 
as  States  for  all  the  provisions  of  the 
Clean  Air  Act,  and  specifies  the  limited 
exceptions  to  this  approach.  EPA  is 
proposing  to  treat  Tribes  in  the  same 
manner  as  States  for  all  of  the  remaining 
provisions  of  the  statute  not  identified 
as  exceptions  in  the  discussion  below. 
Today's  action  also  addresses 
alternative  means  to  achieve  the 
intended  purpose  of  the  Act,  where  EPA 
believes  such  provisions  are  necessary 
in  light  of  a  proposed  exception.  Section 
301(d)(4). 

A  common  concern  raised  by  both 
Tribes  and  States  during  the 
development  of  this  proposed  rule  was 
the  potential  for  sources  located  on 
State  or  Tribal  lands  to  adversely  impact 
air  quality  on  downwind  State  or  Tribal 
lands.  EPA  is  proposing  in  this  rule  that 
the  CAA  protections  against  interstate 
pollutant  transport  apply  with  equal 
force  to  States  and  Tribes. 

Thus,  for  example,  EPA  is  proposing 
that  the  prohibitions  and  authority 
contain^  in  sections  110(a)(2)(D)  and 
1 26  of  the  CAA  apply  to  Tribes  in  the 
same  manner  as  States.  Section 
1 10(a)(2)(D).  among  other  things, 
requires  States  to  include  provisions  in 
their  SIPs  that  prohibit  emissions 
activity  within  the  State  from 
significantly  contributing  to 
ncnattainment.  interfering  with 
maintenance  of  the  NAAQS,  or 
interfering  with  measures  imder  the 
PSD  or  visibiUty  protection  programs  in 
another  State.  Section  126  authorizes 
any  State  to  petition  EPA  to  enforce 
these  prohibitions  against  a  State 
containing  an  allegedly  offending  source 
or  group  of  sounds. 

2.  Exceptions  to  Tribal  Implementation 

EPA  notes  at  the  outset  that  recurring 
provisions  for  which  EPA  is  proposing 
not  to  treat  Tribes  in  the  same  manner 
as  States  involve  certain  Clean  Air  Act 
submittal  deadlines.  The  Act  contains 
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many  deadlines  that  mandate  the 
submittal  of  a  State  plan,  program  or 
other  requirement  by  certain  dates. 
However.  Tribes  are  not  similarly 
compelled  to  develop  and  seek  approval 
of  air  programs.  Section  301(d)(2) 
provides  for  EPA  to  promulgate 
regulations  specifying  "those  provisions 
of  this  (Act)  for  which  it  is  appropriate 
to  treat  Indian  tribes  as  States"  but  does 
not  require  Indian  Tribes  to  develop 
CAA  programs. 

Further,  the  State  program  submittal 
deadlines  in  the  statute  are  based  upon 
a  relatively  long  history  of  Clean  Air  Act 
planning  and  implementation  by 
States.'*  States  have  assumed  an  active 
role  in  Clean  Air  Act  implementation 
since  the  1970  Amendments  to  the  Act. 
By  comparison,  in  substantial  part, 
Tribal  authority  for  Clean  Air  Act 
programs  was  expressly  addressed  in 
the  Act  for  the  first  time  in  the  1990 
Amendments.  Tribes,  therefore,  are  at 
best  in  the  early  stages  of  developing  air 
program  expertise  and  planning  efforts. 
Accordingly,  EPA  beUeves  it  would  be 
both  infeasible  and  inappropriate  to 
subject  Tribes  to  the  State  program 
submittal  and  related  deadlines  in  the 
statute  as  explained  in  more  detail 
below. 

A  related  set  of  provisions  are  the 
sanctions  and  other  Federal  oversight 
mechanisms  in  the  Act  which  are 
triggered  when  States  fail  to  meet  the  air 
program  submittal  deadlines  called  for 
in  the  Act  or  when  EPA  disapproves  a 
program  submittal.  In  several  instances, 
the  Act  mandates  the  imposition  of 
sanctions,  such  as  Federal 
transportation  funding  restrictions  and 
two-to-one  new  source  review  offsets, 
by  a  specific  deadline  if  a  State  fails  to 
timely  submit  a  required  program  or 
submits  a  program  that  is  not  fully 
approvable.  E.g.,  CAA  sections  179  and 
502(d)(2)(B).  Similarly,  the  Act  often 
imposes  specific  deadUnes  upon  EPA 
for  issuing  a  Federal  program  within  a 
certain  period  after  a  State  fails  to 
submit  a  program  or  after  EPA 
disapproves  an  inadequate  State 
program.  E.g.,  CAA  sections  110(c)(1) 
and  502(d)(3).  For  the  reasons  stated 
above,  EPA  is  proposing  not  to  treat 
Tribes  in  the  same  manner  as  States  for 
certain  provisions  contained  in  these 
sections. 

However,  EPA  is  proposing  to  treat 
Tribes  in  the  same  manner  as  States  for 
those  provisions  that  mandate  the 


'*Note  also  that  many  of  the  submittal  deadlines 
run  Eronri  the  enactment  of  the  1990  Amendments 
to  the  Qean  Air  Act  on  November  15, 1990. 
Therefore,  Tribes  submitting  programs  in  response 
to  the  final  rule  authorizing  the  treatment  of  Tribes 
as  States  for  those  provisions  would  already  be 
substantially  behind  in  meeting  'he  deadlines. 


imposition  of  Federal  sanctions  for 
failure  to  adequately  implement  or 
enforce  an  approved  Clean  Air  Act 
program.  E.g.,  CAA  sections  179(a)(4) 
and  502(i)(2).  This  includes  EPA's 
authority  to  withhold  all  or  part  of  air 
pollution  control  grants  awarded  imder 
section  105.  EPA  is  proposing  to  treat 
Tribes  in  the  same  fashion  as  States  for 
the  purposes  of  mandatory  sanctions  for 
nonimplementation  of  an  approved 
Tribal  program  because  once  a  Tribe  has 
sufficient  legal  authority  and  capabiUty 
to  have  a  program  approved,  it  should 
be  treated  as  a  similarly  situated  State. 
Thus,  EPA  expects  a  Tribe  to  follow 
through  on  its  implementation  of  an 
approved  program  in  the  same  manner 
as  a  State.  This  will  provide  an 
incentive  for  Tribes  to  maintain  the 
primary  role  in  implementing  a 
previously  approved  air  program  and  to 
administer  effective  programs.  In 
addition,  EPA  will  also  treat  Tribes  in 
the  same  fashion  as  States  with  respect 
to  EPA's  discretionary  authority  to 
impose  sanctions.  E.g.,  sections  llO(m), 
502(d)(2),  and  502(i)(l). 

The  approach  EPA  is  proposing  today 
regarding  Clean  Air  Act  deadlines  and 
Federal  sanctions  is  consistent  with  the 
approach  outlined  under  Parts  II.B.  and 
II.C.  of  this  notice.  EPA's  principal  goal 
is  to  have  Tribes  develop  and 
administer  their  own  CAA  programs.  As 
indicated,  EPA  intends  to  issue 
guidance  subsequent  to  this  rule  that 
sets  out  in  some  detail  the  Federal 
efforts  and  timetables  for  providing 
broader  air  quality  protection  for 
reservation  air  resources  in  those 
instances  when  Tribes  choose  not  to 
develop  their  ovm  programs.  EPA 
intends  to  provide  direct  Federal  Clean 
Air  Act  protection  on  reservations  if, 
after  some  reasonable  time,  its  efforts  to 
assist  Tribes  in  developing  Tribal 
programs  imder  the  Act  do  not  in  fact 
lead  to  Tribal  program  adoption  and 
approval. 

a.  National  Ambient  Air  Quality 
Standards  applicable  implementation 
plan  submittal  deadlines  and  related 
sanctions.  Consistent  with  the  general 
discussion  above,  EPA  is  not  proposing 
to  treat  Tribes  in  the  same  manner  as 
States  for  the  general  implementation 
plan  submittal  deadlines  specified  in 
section  110(a)(1)  of  the  Act.  Further, 
Tribes  will  not  be  subject  to  the  plan 
submittal  deadlines  for  nonattainment 
areas  set  out  in  sections  172(a)(2),  182, 
187. 189.  and  191.  EPA  also  is  not 
proposing  to  treat  Tribes  in  the  same 
manner  as  States  for  the  deadlines  set 
out  in  section  124,  associated  with  the 
review  and  revision  of  implementation 
plans  related  to  major  fuel  burning 
sources. 


However,  EPA  is  proposing  to  treat 
Tribes  in  the  same  manner  as  States 
with  respect  to  the  statutory 
requirements  that  will  apply  in 
evaluating  a  Tribal  program  once  a  Tribe 
has  decided  to  make  a  submittal. 
Further,  as  indicated  previously,  EP.A 
intends  to  issue  guidance  sfiecifj'ing 
timeframes  by  which  it  will  provide 
Federal  protection  for  Tribes  that  have 
air  quahty  worse  than  the  NAAQS  but 
are  unable  to  develop  their  ovm  CAA 
programs.  The  timing  of  Federal 
protection  will  be  informed  by  the 
applicable  Clean  Air  Act  NAAQS 
attainment  deadlines. 

Also  consistent  with  the  general 
discussion  above,  EPA  is  not  proposing 
to  treat  Tribes  in  the  same  manner  as 
States  for  the  imposition  of  certain 
mandatory  sanctions  by  EPA  under 
section  179  because  a  Tribe  has  failed  to 
submit  a  Tribal  Implementation  Plan 
(TIP)  or  other  requirement,  has  made  an 
incomplete  submittal,  or  has  made  a 
submittal  that  is  in  part  or  in  whole  not 
approvable.  See  CAA  section  179(a)(1)- 
(3);  see  also  discussion  under  Part 
III.C.1.  of  this  preamble,  concerning 
EPA's  "modular"  approach  to  Tribal  Air 
Programs  (TAPs).  However,  EPA  is 
proposing  to  treat  Tribes  in  the  same 
manner  as  States  for  those  provisions  of 
section  179  mandating  the  imposition  of 
sanctions  when  EPA  determines  that  a 
requirement  of  an  approved  plan  is  not 
being  implemented.  See  CAA  section 
179(a)(4).  In  addition,  EPA  is  proposing 
to  treat  Tribes  in  the  same  manner  as 
States  with  respect  to  EPA's 
discretionary  authority  to  impose 
sanctions.  See  CAA  section  llO(m). 

EPA  is  not  proposing  to  treat  "Tribes 
in  the  same  maimer  as  States  for  the 
provisions  of  section  110(c)(1)  that 
direct  EPA  to  issue  a  Federal 
Implementation  Plan  (FIP)  within  two 
years  after  EPA  finds  that  a  State  has 
failed  to  submit  a  required  plan  or  has 
submitted  an  incomplete  plan  or  within 
two  years  after  EPA  has  disapproved  a 
plan  in  whole  or  in  part.  This  exception 
would  apply  only  for  that  provision  of 
section  110(c)(1)  that  sets  a  specified 
date  by  which  EPA  must  issue  a  FIP. 
Treating  Tribes  in  a  similar  manner  as 
States  under  that  provision  would  be 
inappropriate  since  Tribes  are  not  in  the 
first  instance,  like  States,  required  to 
make  submittals  by  a  date  certain,  and 
in  light  of  the  very  recent  initiation  of 
Tribal  air  quality  planning  efforts.  EPA 
is  proposing  to  treat  Tribes  in  the  same 
manner  as  States  for  all  other  provisions 
of  section  1 10(c)(1).  Thus.  EPA  would 
continue  to  be  subject  to  the  basic 
requirement  to  issue  a  FIP  for  affected 
areas  within  some  reasonable  time.  L.PA 
would  give  substantial  weight  to  Tnli-i: 
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air  quality  needs  in  determining  what  is 
reasonable  in  paiticular  instances. 
Further,  as  discussed  in  Part  II.B.,  EPA 
intends  to  spell  out  in  subsequent 
guidance  the  specific  programs  that  EPA 
will  implement  to  provide  CAA 
protection  within  reservations  and  on 
other  lands  subject  to  Tribal 
jurisdiction. 

However.  EPA  is  proposing  to  treat 
Tribes  in  the  same  manner  as  it  treats 
States  for  the  State  Implementation 
Plan/Tribal  Implementation  Plan  (SIP/ 
TIP)  call  provisions  under  sections  110 
(a)(2)(HKu)  and  (k)(5)  of  the  Act  These 
provisions  authorize  EPA  to  require  a 
State  to  revise  a  plan  that  is  inadequate 
to  assure  attainment  and  maintenance  of 
the  relevant  NAAQS  or  is  otherwise 
inadequate  to  ensure  compliance  with 
applicable  Clean  Air  Act  requirements. 
TTius,  once  a  Tribal  Implementation 
Plan  has  been  approved  in  whole  or  in 
part  as  meeting  an  applicable  CAA 
requirement.  Tribes  will  be  similarly 
subject  to  these  SIP/TIP  call  provisions. 

b.  Visibility  implementation  plan 
submittal  deadlines.  EPA  is  not 
proposing  to  treat  Tribes  in  the  same 
manner  as  States  {(x  the  provisions  of 
section  169A  or  implementing 
regulations  requiring  the  submittal  of 
visibility  implementation  plans  by 
specific  deadlines.  Under  today's 
proposal.  Tribes  would  be  treated  in  the 
same  manner  as  States  for  all  other 
purposes  under  section  169 A  and  its 
implementing  regulations. 

c.  Interstate  air  pollution  and 
visibility  transport.  Commission  plan 
submittal  deadlines.  EPA  is  not 
proposing  to  treat  Tribes  in  the  same 
manner  as  States  for  those  interstate 
commission  CAA  provisions  requiring 
the  submittal  of  an  applicable 
implementation  plan  by  a  specific  date. 
See  CAA  sections  169B{e)(2).  184  (b)(1) 
&  (c)(5).  However.  EPA  is  proposing  to 
treat  Tribes  in  the  same  manner  as 
States  for  all  other  interstate 
commission-related  provisions  under 
sections  169B,  176A  and  184  of  the 
CAA. 

Therefore,  for  example.  Tribes 
meeting  eligibility  requirements  for 
these  provisions  of  the  CAA  would  be 
treated  in  the  same  manner  as  States  in 
identifying  what  areas  should  be 
included  in  "interstate"  air  pollution 
and  visibility  transport  regions  and  in 
establishing  commission  membership. 
For  eligible  Tribes  participating  as 
members  of  such  Commissions,  the 
Administrator  would  establish  those 
submittal  deadlines  that  are  determined 
to  be  practicable  or,  as  with  other  non- 
participating  Tribes  in  an  affected 
transport  region,  provide  for  Federal 
implementation  of  necessary  measures. 


d.  Criminal  enforcement.  In  general, 
EPA  is  proposing  that  the  enforcement 
previsions  of  sections  113  and  114  of 
the  Act  apply  to  Tribes  in  the  same  way 
that  they  apply  to  States.  This  would 
include  the  ability  of  a  Tribe  to  establish 
its  own  administrative  enforcement 
program,  bo  that  the  Tribe  could  enforce 
administiBtive  as  well  as  civil  penalties. 
In  both  cases.  EPA  would  have  the 
authority  to  take  necessarj'  enforcement 
action  if  the  Tribe  did  not  take  such 
action  or  did  not  enforce  adequately 
(e.g.  did  not  impose  a  sufficient 
penalty);  however,  it  would  be  most 
prudent  for  Tribes  to  attempt 
enforcement  in  the  first  instance.  It 
should  alto  be  noted  that  EPA  has  a 
general  policy  of  consulting  with  Tribal 
leaders  and  managers  prior  to  taking  an 
enforcement  action  against  Tribal 
owned  or  managed  facilities.  No\'ember 
8. 1984  "EPA  Indian  Policy 
Implementation  Guidance"  at  p.  6. 

Section  113(c)  of  the  CAA  provides 
for  the  imposition  of  criminal  penalties. 
However,  in  certain  circumstances 
Indian  Tribes  have  limited  criminal 
enforcement  authority.  Federal  law 
prohibits  Indian  Tribes  from  holding 
criminal  trials  of  or  imposing  criminal 
penalties  on  non-Indians,  in  the  absence 
of  a  treaty  or  other  agreement  to  the 
contrary.  Oliphantv.  Suquamish  Indian 
Tribe.  43S  U.S.  191  (1978).  In  addition, 
the  FedertI  Indian  Civil  Rights  Act 
prohibits  any  Indian  Tribe  from 
imposing  for  conviction  of  any  one 
offense  any  criminal  fine  greater  than 
$500.  25  U.S.C.  section  1302(7).  To 
provide  for  the  possible  imposition  of 
criminal  penalties  with  respect  to 
facilities  located  on  Tribal  lands,  each 
Tribe  seeking  approval  of  a  CAA 
program  that  requires  such  authority 
must  entet  into  a  formal  Memorandum 
of  Agreement  with  EPA,  through  which 
it  would  agree  to  provide  for  the  timely 
and  appropriate  referral  of  criminal 
enforcement  matters  to  the  EPA 
Regional  Administrator. 

e.  Title  V  operating  permit  pivgram 
submittal  deadlines,  implementation 
deadlines  and  other  requirements.  For 
the  reasons  stated  in  the  introduction  to 
this  section  of  the  preamble,  EPA  is  not 
proposing  to  treat  Tribes  in  the  same 
manner  as  States  for  the  operating 
permit  program  submittal  deadline  set 
out  in  section  502(d)(1).  Similarly,  EPA 
is  not  proposing  to  treat  Tribes  in  the 
same  manner  as  States  under  the 
provisions  of  section  502(d)(2)(B)  that 
mandate  the  imposition  of  sanctions 
under  section  179  when  a  State  fails  to 
timely  submit  a  required  permit 
program  or  EPA  disapproves  a  permit 
program.  EPA  also  is  not  proposing  to 
treat  Tribes  as  States  for  the  provisions 


of  section  502(d)(3)  that  direct  EPA  to 
promulgate  and  administer  a  Federal 
permit  program  if,  within  two  years 
after  the  required  submittal  date,  EPA 
has  not  approved  a  State  permit 
program.  Similar  to  the  companion 
provision  in  Title  I  described  above  (i.e., 
section  110(c)(1)),  EPA  is  proposing  to 
exclude  only  those  limited  provisions  of 
section  502(d)(3)  that  direct  EPA  action 
by  a  date  certain  (EPA  would  continue 
to  be  subject  to  the  basic  requirement  to 
implement  a  Federal  permit  program 
within  a  reasonable  period;  EPA  would 
give  substantial  weight  to  Tribal  air 
quality  needs  in  determining  what  is 
reasonable  in  particular  instances). 
These  provisions  eu«  inappropriate 
because  Tribes  are  not  in  die  first 
instance  directed  by  the  statute  to 
submit  their  own  programs  and  in  light 
of  the  fact  that  the  Tribal  CAA  pro-am 
development  efforts  are  at  a  very 
preliminary  stage. 

However,  Tribes  will  be  sublet  to  the 
sanctions  provisions  of  section  502(i) 
(l}-{4)  in  the  same  manner  as  States. 
Section  502(i)  provides  for  the 
discretionary  and  mandatory  imposition 
of  section  179  sanctions  when  EPA 
determines  that  a  permitting  authority  is 
not  adequately  administering  and 
enforcing  an  operating  permit  program, 
or  a  portion  thereof.  Thus,  once  a  Tribe 
submits  an  operating  permit  program 
and  EPA  approves  that  program.  Tribes 
will  be  subject  to  the  sanction 
provisions  of  section  502(i)(l)-(4)  in  the 
same  way  that  States  are.  In  addition. 
Tribes  will  be  treated  in  the  same 
manner  as  States  with  respect  to  EPA's 
discretionary  authority  to  impose 
sanctions  under  section  502(d)(2)(A). 

EPA  is  also  not  proposing  to  treat 
Tribes  in  the  same  maimer  as  States  for 
the  interim  approval  provisions  in 
section  502(g)  of  the  Act.  Those 
provisions  authorize  EPA  to  temporarily 
grant  approval  to  a  program  that  in 
substantial  part  meets  the  requirements 
of  the  Act,  but  that  is  not  fully 
approvable.  An  interim  approval  under 
these  provisions  expires  on  a  date 
established  by  EPA  but  not  later  than 
two  years  after  the  approval.  Section 
502(g)  provides  that  the  Title  V 
sanctions  provisions  and  obligations  of 
the  Administrator  to  promulgate  a 
Federal  operating  permit  program  are 
suspended  during  this  interim  period. 

Tne  interim  approval  provisions 
allow  EPA  to  grant  States  submitting^ 
substantially  satisfactory  permit 
program  up  to  two  additional  years  to 
submit  a  fully  approvable  program 
without  risk  of  sanctions  and  Federal 
implementation.  These  provisions  are 
an  adjunct  of  the  statutory  deadline 
requiring  the  submittal  of  State  Title  V 
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operating  permit  programs  by  November 
15, 1993.  Lf  States  were  not  in  the  first 
instance  required  to  submit  operating 
permit  programs  by  that  date  certain, 
the  relief  of  additional  time  to  submit  an 
approvable  program  without  the  risk  of 
Federal  penalties  would  be  unnecessary. 
As  staled  previously.  EPA  is  not 
proposing  to  treat  Tribes  in  the  same 
manner  as  States  for  Title  V  program 
submittal  deadlines.  Accordingly.  EPA 
is  also  not  proposing  to  treat  Tribes  in 
the  same  manner  as  States  for  this 
related  interim  approval  authority. 

Consistent  witn  the  general  modular 
approach  proposed  with  respect  to 
Tribal  programs  (discussed  below),  EPA 
intends  to  allow  Tribes  some  additional 
flexibility  in  implementing  Title  V 
programs.  For  example.  EPA  may  allow 
Tribes  to  extend  the  period  for 
permitting  affected  Title  V  sources  over 
as  long  as  five  years  from  program 
approval.  Accordingly.  EPA  is  not 
proposing  to  treat  Tribes  in  the  same 
manner  as  States  for  those  provisions  of 
section  503(c)  of  the  Act  that  direct 
permitting  authorities  to  establish  a 
phased  schedule  for  acting  on  permit 
apphcations  submitted  within  the  first 
full  year  after  the  effective  date  of  a 
permit  program  (or  a  partial  or  interim 
program).  Section  503(c)  provides  that 
the  phased  schedule  shall  assure  that  at 
least  one-third  of  such  permit 
applications  will  be  acted  on  by  the 
permitting  authority  over  a  period  of  not 
to  exceed  three  years  after  the  effective 
date.  EPA  is  not  proposing  to  subject 
Tribes  to  these  provisions.  While  it  is 
possible  that  EPA  may  require  some 
Tribes  to  permit  affected  sources  within 
three  years.  EPA  nevertheless  wants  to 
retain  the  discretion  to  allow  Tribes  up 
to  five  years  to  permit  affected  Title  V 
sources  after  the  date  of  program 
approval. 

Fun'j'jr  discussion  of  Title  V 
requirements  is  set  out  below  under  the 
portion  of  this  notice  titled  "Revisions 
to  CAA  Implementing  Regulations." 

f.  Small  business  assistance  program 
submittal  deadline  and  compliance 
advisory  panel  requirement.  EPA  is  not 
proposing  to  treat  Tribes  in  the  same 
manner  as  States  for  the  provisions  of 
section  507(a)  specifying  a  deadline  for 
the  submittal  of  plans  for  establishing  a 
small  business  stationary  source 
technical  and  environmental 
compliance  assistance  program.  EPA 
also  is  not  proposing  to  treat  Tribes  in 
the  same  manner  as  States  under  section 
507(e)  which  directs  States  to  establish 
a  Compliance  Advisory  Panel.  Both  of 
these  provisions  are  inconsistent  with 
section  301(d),  which  authorizes  but 
does  not  require  Tribes  to  develop  and 
submit  Gean  Air  Act  programs  to  EPA 


for  approval.  However,  if  a  Tribe  elects 
to  establish  a  Compliance  Advisory 
Panel  under  section  507(e),  the 
membership  specified  in  section 
507(e)(2)  shall  be  selected  by  the  Tribal 
leader,  legislative  bodies  and  Tribal 
agencies  that  correspond  with  those 
identified  for  States. 

Generally,  the  preceding  discussion 
identifies  those  provisions  of  the  CAA 
for  which  EPA  is  not  proposing  to  treat 
Tribes  in  the  same  manner  as  States. 
EPA  is  proposing  that  Tribes  be  treated 
in  the  same  maimer  as  States  for  all 
other  provisions  of  the  statute. 

3.  Stringency  of  Tribal  Regulations 

Under  the  Clean  Air  Act,  States 
generally  retain  legal  authority  to 
impose  requirements  that  are  more 
stringent  that  Federal  standards.  Section 
116  of  the  Act.  42  U.S.C.  7416,  expressly 
reserves  States'  authority  to  impose  air 
pollution  control  requirements  that  are 
more  stringent  than  those  specified 
under  the  Act.  This  State  discretion  is 
retained  except  where  the  Act  explicitly 
preempts  or  precludes  the  establishment 
of  stricter  State  standards. 

In  certain  instances  mider  the  Act 
uniformity  is  necessarj-  to  avoid  an 
undue  burden  on  the  interstate  salo  of 
goods.  In  such  instances.  Congress  has 
expressly  prevented  States  from 
imposing  stricter  State  standards  and, 
therefore,  the  Federal  requirements 
under  the  Act  represent  both  the 
nationwide  floor  and  ceiling.  For 
example,  section  209  of  the  Act.  42 
U.S.C.  section  7543,  fimits  States' 
authority  to  adopt  and  enforce  emission 
standards  for  new  motor  vehicles. 

EPA  is  proposing  to  treat  Tribes  in  the 
same  manner  as  States  for  the  purposes 
of  both  section  116  of  the  Act  and  for 
all  of  the  CAA  preemption  provisions, 
including  provisions  such  tf-  section 
177  that  authorize  exclusions  from 
preemption  provisions.  This  will  clarify 
EPA's  position  that  Tribes  like  States 
generally  have  authority  to  exceed 
minimum  Federal  requirements.  It  will 
also  clarify  the  fact  that  Tribes,  like 
States,  are  preempted  from  imposing 
stricter  standards  where  Congress  has  so 
specified.  This  will  advance  the 
overarching  purpose  of  the  preemption 
provisions  to  avoid  undue  barriers  on 
the  trade  of  goods  in  commerce. 

4.  Provisions  for  Which  no  Separate 
Tribal  Program  Required. 

Under  some  provisions  of  the  CAA. 
Tribes  would  have  a  specific  role  by 
virtue  of  having  met  the  minimum 
eligibility  requirements  discussed  in 
Part  III.  A,  irrespective  of  whether  a 
specific  program  is  approved. 


For  example,  under  section  107(d)(3), 
the  Administrator  would  notify  an 
ehgible  Tribe  of  mformation  indicating 
that  an  area  within  the  Tribe's 
jurisdiction  should  be  redesignated,  and 
the  Tribe  would  have  an  opportimity  to 
provide  input  on  that  redesignation  in 
the  same  fashion  as  a  State.  Under 
section  107(d)(3)  a  Tribe  could  also 
submit  a  revised  designation  of  any  area 
within  its  jurisdiction  on  its  own 
motion.  Similarly,  under  section 
112(r)(7)(B)(iii),  risk  management  plans 
would  be  submitted  to  Tribal 
Emergency  Response  Commissions. 

Under  sections  169B,  176 A  and  184 
Tribes  meeting  ehgibility  requirements 
for  such  provisions  shall  be  treated  in 
the  same  manner  as  States  in  identifying 
what  areas  should  be  included  in 
interstate  air  pollution  and  visibility 
transport  regions  and  in  establishing 
commission  membership. '- 

Also,  treating  Tribes  in  the  same 
manner  as  Stales  for  purposes  of  sertion 
505(a)(2)  would  require  permitting 
authorities  under  Title  V  to  notify  an 
eligible  Tribe  that  is  contiguous  to  a 
State  in  which  an  emission  originates 
and  whose  air  quality  may  be  affected 
by  that  emission,  or  that  is  within  50 
miles  of  the  emission  source,  of  anv 
Title  V  permit  applications  that  are 
forwarded  to  EPA.'*  Permitting 
authorities  would  also  be  required  to 
provide  such  Tribes  an  opportunity  to 
submit  uTitten  recommendations  and  to 
notifv'  such  Tribes  in  writing  of  anv 
recommendations  not  accopted  and  the 
reasons  why.  See  40  CFR  70.8(b)(2). 
Thus,  special  procedural  provisions 
would  apply  to  Tribes  treated  in  the 
same  manner  as  States  for  the  purpose 
of  Title  V  notification.  This  Title  V 
notification  and  permitting  authority 
obligation  to  explain  any 
recommendations  not  accepted  would 
apply  regardless  of  whether  an  eligible 
Tribe  has  an  approved  Title  V  program. 

As  elaborated  below.  EPA  expects  that 
most  recognized  Tribes  will  be  able  to 
readily  meet  the  eligibihty  requirements 
for  such  provisions  as  Title  V  permit 
application  notification.  To  promote 
intergovernmental  coordination,  EPA 
encourages  States  and  local 
governments  to  take  steps  now  to 
provide  Title  V  notification  to  Tribes, 
instead  of  waiting  for  a  formal  eligibility 


"EPA  always  retains  any  general  discretiona.-y 
authority  to  make  Federal  Indian  Reservations  p<i.t 
of  a  transport  Region  and  to  include  represer.laiives 
of  Indian  Tribes  as  interstate  transport  Corrunifsjor. 
members. 

'*The  geographic  scope  of  Tribal  land*  for  Tiiif 
V  notification  purposes  %vould  include  any  lanos 
over  which  an  eligible  Tribe  has  been  deterrr.ii.r-c 
to  have  jurisdiction,  including  any  ofI-rps*>.'v,-;!;u:i 
lands. 
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detennination  by  EPA.  EPA  also 
encourages  Tribes  to  exercise  the 
notification  rights  that  extend  to  any 
citizen  under  the  Title  V  program  in  the 
interim  period  preceding  a  Tribal 
eligibility  detennination,  if  necessary  to 
ensure  notification.  The  regulations 
implementing  the  Title  V  operating 
permit  program  generally  require  that 
permitting  authorities  must  provide 
adequate  procedures  for  public  notice 
including  offering  an  opportunity  for 
public  comment  and  ahearing  on  the 
draft  permit.  See  40  CFR  70.7(h).  These 
procedures  include  providing  notice  of 
draft  permit  proceedings  to  persons  on 
a  mailing  list  developed  by  (he 
permitting  authority,  including  those 
who  request  in  writing  to  be  on  the  list. 
See  40  CFR  70.7(h)(1).  Thus,  a  Tribe  not 
determined  eligible  to  be  treated  in  the 
same  manner  as  a  State  for  notification 
could  nevertheless  ensiue  that  it 
receives  notification  of  draft  permits  by 
submitting  a  written  request  for  such 
notification  to  appropriate  permitting 
authorities. 

EPA  intends  to  revise  existing  CAA 
regulations  to  reflect  this  Tribal 
authority  as  part  of  its  on-going 
regulatory  development  efforts.  EPA 
also  requests  public  comment 
identifying  any  other  provisions  of  the 
CAA  which  similarly  do  not  require  a 
Tribal  program  submittal  in  order  for  a 
Tribe  to  have  a  role  in  CAA 
implementation. 

In  all  instances,  including  those 
provisions  of  the  Act  for  which  no 
separate  Tribal  program  submittal  is 
required,  it  is  a  statutory  requirement 
that  a  Tribe  meet  the  section  301(d)(2) 
eligibility  requirements,  discussed  in 
Part  III.A  above,  before  it  may  be  treated 
in  the  same  manner  as  a  State.  However, 
as  a  practical  matter,  this  should  not  be 
burdensome.  Often  the  provisions  not 
requiring  accompanying  program 
submittals  are  intended  to  promote 
intergovernmental  coordination  and 
involve  receipt  or  transmittal  of 
information  or  active  participation  on  a 
multigovemmental  entity.  Therefore,  a 
minimal  demonstration  would  be 
necessary  to  establish  Tribal  capability 
to  carry  out  these  functions  consistent 
with  the  terms  and  purposes  of  statutory 
and  regulatory  requirements.  Further, 
under  today's  proposed  streamlined 
procedures  for  determining  eligibility. 
EPA  has  generally  simplified  the 
demonstration  that  must  be  made  for 
ehgibility  approval.  Taken  together  with 
the  minimum  capability  needed  to  carry 
out  these  particular  requirements,  most 
Federally  recognized  Tribes  are 
expected  to  be  able  to  readily 
demonstrate  eligibility  to  be  treated  in 
the  same  manner  as  States  for  CAA 


provisions  not  requiring  a  program 
submittal. 

C.  Procedures  for  Review  of  Tribal  Air 
Programs 

In  general.  Tribes  vdll  be  required  to 
comply  with  the  same  statutory  and 
regulatory  requirements  as  States  for  the 
CAA  programs  that  are  submitted  to 
EPA  for  approval.  The  main  difference 
is  that  section  301(d)  does  not  require 
Tribes  to  develop  CAA  programs.  Thus, 
a  Tribe  may  decide  to  implement  only 
those  programs,  or  even  portions  of 
programs,  that  are  most  relevant  to  the 
air  quality  situation  on  its  reservation  or 
other  lands  subject  to  its  jurisdiction. 
This  "modular  approach"  to  Tribal  CAA 
program  development  is  discussed 
further  in  Part  III.C.l  below. 

In  addition,  section  301(d)(3)  of  the 
Act  provides  that: 

(tjhe  Administrator  may  promulgate 
regulations  which  establish  the  elements  of 
tribal  implementation  plans  and  procedures 
for  approval  of  tribalimplementation  plans 
and  portions  thereof. 

Section  301(d)(4)  provides  that: 
[iln  any  case  in  which  the  Administrator 
determines  that  the  treatment  of  Indian  tribes 
as  idenUffll  to  States  is  inappropriate  or 
administMtlvely  infeasible,  the 
Administrator  may  provide,  by  regulation, 
other  means  by  which  the  Administrator  will 
directly  administer  such  provisions  so  as  to 
achieve  the  appropriate  purpose. 

Further,  as  discussed  previously, 
section  301(d)(2)  delegates  to  the 
Administrator  broad  discretion  in 
determining  those  provisions  of  the  Act 
for  which  it  is  appropriate  to  treat 
Tribes  as  States. 

EPA  interprets  these  pro\-isions  to 
mean  that,  both  in  the  case  of  TIPs  and 
in  the  ca«e  of  other  Tribal  air  programs 
("TAPs"),  where  EPA  finds  that  it  is  not 
appropriate  for  the  same  requirements 
to  apply  to  Tribes  as  to  States,  EPA  may 
modify  those  requirements  by 
rulemaking.  Accordingly,  in  this 
rulemaking  EPA  is  proposing  to  make 
some  changes  to  the  State  requirements 
for  Tribal  CAA  programs.  In  addition, 
EPA  is  proposing  to  allow  a  Tribe  to 
demonstrate  to  EPA  that  a  specific  CAA 
requirement  may  be  inappropriate  for 
that  Tribe  in  light  of  the  circumstances 
presented  in  a  particular  case.  These 
issues  ar«  discussed  further  in  Parts 
III,C.2  and  C.3  below. 

1.  Modular  Approach  to  Tribal  Air 
Programs 

Because  Tribal  governments  have 
limited  rtsources,  and  because  Federal 
funding  to  support  Tribal  efforts  is  also 
limited.  Tribes  may  decide  to 
implement  only  certain  of  the  CAA 
provisions  for  which  EPA  has 


determined  it  is  appropriate  to  treat 
Tribes  in  the  same  manner  as  States.  In 
order  to  provide  flexibility  and 
incentive  for  Tribal  governments  to 
assume  responsibility  for  CAA 
programs,  Tribes  may  submit  reasonably 
severable  elements  of  programs  to  EPA 
for  approval  instead  of  entire  complex 
programs.  However,  in  order  to  be 
approved,  any  such  submittal  must  meet 
all  applicable  minimum  Federal 
requirements. 

As  one  of  the  first  steps  in  identifying 
Tribal  priorities,  EPA  encourages  Tribes 
to  thoroughly  assess  their  ciurent  air 
quality  through  emission  inventories. 
Tribes  should  develop  an  accurate, 
comprehensive  and  cvurent  inventory  of 
emissions  from  all  sources  of  air 
pollution  within  the  reservation  and 
should  project  potential  future 
emissions  based  on  likely  growth.  This 
will  help  Tribes  estimate  the  nature  and 
location  of  air  quality  problems  and,  in 
ttun,  help  prioritize  Tribal  CAA 
program  development."  Note  that  EPA 
has  issued  detailed  guidance  on  how  to 
conduct  emission  inventories.'* 

The  results  of  Tribal  emissions 
inventory  assessments  and  projections 
regarding  future  growth  will  help  Tribes 
to  determine  whether  relatively  few  or 
many  activities  will  need  to  be 
implemented  immediately.  Some  minor 
problems  may  be  addressed  through 
public  education  and  basic  strategies  to 
control  the  soiut:es  of  pollution.  Other 
problems  may  require  some 
combination  of  monitoring,  modelling 
and  the  development  of  Tribal  plans 
and  regulations.  If  future  growth  in 
emissions  is  projected.  Tribes  should 
also  consider  developing  programs  for 
the  Prevention  of  Significant 
Deterioration  of  Air  Quality  ("PSD"). 
See  Addendum  A,  "Title  I"  discussion 
(overview  of  the  PSD  program)  and  Part 
III.D. 

Where  the  emissions  inventory 
reveals  a  potential  air  quality  problem, 
air  quality  monitoring  can  help  further 
characterize  the  potential  problem.  EPA 
has  issued  regulations  and  guidance  on 
air  quality  monitoring.  EPA's  air  quality 


"As  discussed  in  Part  n.B.  above,  EPA  intends 
to  provide  Triljal  air  quality  protection  when  Tribes 
do  not  develop  such  programs.  EPA's  efforts  will 
take  place  in  a  prioritized,  phased-in  fashion  due 
to  limitations  on  Federal  resources. 

'"See  Volumes  I-V  of  the  Procedures  for 
Emission  Inventory  Preparation— Volume  I: 
Emission  Inventory  Fundamentals.  EPA -450/4-8  J - 
026a.  Sept.  1981;  Volume  D:  Point  Sources.  EPA- 
450/4-81-026b.  Sept.  1981;  Volume  UI:  Area 
Sources.  EPA-450/4-8I-026c,  Sept.  1981;  Volume 
rV:  Mobile  Sources.  EPA-4S0/4-ai-026d.  1992: 
Volume  V:  Bibliography.  EPA-450/4-81-026e. 
Sept.  1981.  The  Clearinghouse  for  Inventories  and 
Emission  Factors.  (919)  541-5285.  has  information 
on  obtaining  copies  of  these  and  other  emission 
inventory  guidance  documents. 
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monitoring  regulations  are  set  out  at  40 
CFR  part  58.  Among  other  things. 
Appendices  A  through  G  to  40  CFR  part 
58  describe  air  quaUty  network  design, 
criteria  for  citing  air  quality  monitors 
and  quality  assurance  criteria. 

In  prioritizing  Tribal  efforts.  Tribes 
should  also  evaluate  the  expertise  and 
resource  requirements  needed  to 
implement  desired  programs.  As  stated 
above.  Tribes  will  be  given  the 
flexibility  of  implementing  programs  in 
a  modular  fashion.  Thus,  Tribes  can 
develop  reasonably  severable  CAA 
programs  to  address  particular  air 
quality  problems  and  submit  them  to 
EPA  for  approval. 

For  example,  a  Tribe  having  a  PM-10 
air  quahty  problem  may  develop  a 
partial  PM-10  nonattaiiunent 
implementation  plan  that  addresses 
pollution  from  existing  sources  but  does 
not,  for  example,  contain  a  program 
governing  the  review  of  new  sources 
that  propose  to  locate  in  the  area.  EPA 
would  not  decline  to  approve  the 
submittal  until  the  Tribe  developed  a 
nonattainment  new  source  review 
program  for  PM-10  or  developed  a  plan 
for  addressing  an  ozone  pollution 
problem. 

Similarly ,\  Tribe  having  relatively 
good  air  quality  and  anticipating  Ukely 
new  soiut:e  growth  in  the  area  may 
choose  to  focus  resources  on  developing 
a  PSD  program.  The  CAA's  PSD  permit 
program  provides  for  preconstruction 
review  of  the  air  quahty  impacts 
associated  with  proposed  new  or 
modiBed  major  stationary  sources  in 
areas  meeting  air  quality  standards.  The 
permitting  process  is  to  ensure  that  the 
proposed  source  employs  state-of-the-art 
control  technology,  does  not  cause  or 
contribute  to  an  exceedance  of  air 
quality  standards,  and  does  not 
adversely  impact  National  Parks  and 
.  Wilderness  areas. 

A  Tribe  may  develop  and  submit  to 
EPA  for  npproval  a  PSD  permit  program 
alone.  A  Tribe  expecting  certain 
categories  of  new  source  grovrth  may 
develop  and  submit  to  EPA  for  approval 
a  PSD  permit  program  addressing  those 
sources  or  source  categories."  Under 
the  rule  proposed  today,  if  the 
implementation  plan  elements  or  other 
partial  CAA  program  submitted  by  the 
Tribe  is  reasonably  severable  and  meets 
the  applicable  minimiun  requirements 
under  Federal  law,  EPA  will  approve 
the  submittal. 


"As  described  elsewhere  in  this  notice.  EP.A  will 
issue  PSD  permits  for  any  sources  not  co\  rrcti  by 
an  approved  PSD  program. 


2.  Procedures  for  Reviewing  and 
Approving  Tribal  Implementation  Plans 
("TIPS") 

The  CAA  contains  provisions  which 
specifically  govern  EPA's  review  and 
processing  of  the  State  implementation 
plans  (SIPs)  developed  under  Title  I  of 
the  Act  to  provide  for  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standards  (NAAQS).  See 
Addendum  A,  "Title  I"  discussion. 
These  provisions  are  set  forth  in  section 
llO(k)  of  the  Act.  The  CAA  authorizes 
EPA  to  amend,  by  regulation,  the 
procedures  governing  the  review  and 
processing  of  analogous  Tribal 
implementation  plans  (TIPs).  See 
sections  llO(o)  and  301(d)(3). 

In  broad  terms,  section  110(k)(l) 
provides  the  criteria  EPA  is  to  apply  in 
determining  whether  a  submittal  is 
complete  and  therefore  warrants  further 
review  and  action.  See  also  57  FR 
13,498. 13,565  (April  16. 1992).  The 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  Part  51, 
Appendix  V.  EPA  is  required  to  make 
completeness  determinations  within  60 
days  of  receiving  a  SIP  submittal. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  has  not 
been  made  by  EPA  within  6  months  of 
EPA's  receipt  of  the  submittal.  Section 
110(k)(l)  &  57  FR  at  13,565. 

Section  110(k)(3)-(4)  address  EPA's 
review  of  submittals  that  have  been 
deemed  complete.  For  example,  section 
110(k)(3)  provides  that  EPA  shall  fully 
approve  submittals  that  meet  all  of  the 
applicable  requirements  of  the  Act,  and 
partially  approve  and  disapprove 
submittals  that  meet  only  a  portion  of 
the  applicable  requirements.  Section 
110(k)(4)  further  authorizes  EPA  to 
conditionally  approve  commitments  by 
a  State  to  adopt  specific  enforceable 
measures  by  a  date  certain  that  is  no 
later  than  one  year  after  the  approval. 
The  conditional  approval  is 
automatically  converted  tn  a 
disapproval  if  the  State  fails  to  fulfill  the 
commitment.  Section  110(k)(2)  directs 
EPA  to  act  on  a  submittal  within  12 
months  of  determining  it  to  be 
complete.  The  Act  calls  for  the 
imposition  of  sanctions  and  the 
issuance  of  a  Federal  implementation 
plan  when  a  State  fails  to  submit  a 
required  plan  or  such  plan  is 
disapproved.  See  sections  110(t)(l), 
llO(m)  and  1 79  of  the  Act.  Guidance  on 
EPA's  implementation  of  these  and 
related  provisions  is  set  out  in  a  July  9. 
1992  memorandum  from  John  Calc^gni, 
"Processing  of  State  Implementation 
Plan  (SIP)  Submittals.' 


As  indicated  previously,  the  Act  does 
not  require  Tribes  to  submit  TIPs.  For 
that  reason  and  other  reasons  specified 
above,  EPA  is  not  proposing  to  treat 
Tribes  in  the  same  manner  as  States  for 
the  implementation  plan  submittal 
deadlines  specified  in  the  Act.  See  Part 
III.B  above.  Further,  EPA  is  proposing  to 
accept  any  reasonably  severable  portion 
of  an  applicable  Tribal  implementation 
plan. 

EPA  is  proposing  to  apply  the 
completeness  criteria  to  TIPs  in  the 
manner  described  below.  If  a  Tribe 
submits  a  reasonably  severable  portion 
of  a  TIP  that  meets  applicable 
completeness  criteria,  EPA  will 
continue  to  process  the  submittal.  If  the 
submittal  is  incomplete  EPA  will  retimi 
it  to  the  Tribe,  identifying  the 
deficiencies.  EPA  will  exercise  one  of 
two  options  with  respect  to  a  complete 
TIP  submittal.  EPA  will  fully  approve 
any  portion  of  a  TIP  if  it  is  reasonably 
severable  and  meets  the  applicable 
Federal  requirements.  For  any  portion 
that  is  not  approvable,  EPA  will 
disapprove  the  submittal  and  work 
closely  with  the  Tribe  to  correct  the 
.  identified  deficiencies.  However,  as 
noted  earher  in  Part  m.B,  EPA's 
disapproval  of  a  TIP  will  not  have  the 
mandatory  sanctions  consequences  that 
apply  to  States  under  section  179  of  the 
Act  or  the  consequences  under  section 
1 10(c)(1)  of  requiring  a  FTP  vdthin  two 
years  of  the  disapproval. 

As  with  SIPs,  TBPs  should  be 
submitted  to  the  EPA  Regional  Office  for 
the  region  in  which  the  'Tribe  is  located. 
Addendum  B  to  this  notice  contains  a 
list  and  the  addresses  of  EPA's  Regioiial 
Offices  and  a  map  indicating  the  regions 
that  they  encompass.  Any  Tribes  that 
have  not  yet  been  determined  to  be 
eligible  by  EPA  for  CAA  program 
purposes  must  submit  the  materials 
described  in  Part  III.A  above,  in 
conjunction  with  any  TIP  submittal. 

3.  Procedures  for  Reviewing  Other 
Tribal  Air  Programs  ("TAPs") 

EPA  will  review  all  other  Tribal  air 
program  submittals  in  hght  of  the 
applicable  statutory  and  regulatory 
requirements  as  well  as  EPA  policy, 
including  the  modular  concept 
described  above.  EPA  is  proposing  in 
today's  rule  to  treat  Tribes  in  the  same 
manner  as  States  for  all  of  the 
provisions  of  the  CAA,  with  the  limited  . 
exceptions  identified  in  Part  UI.B  &  C 
above.  However.  EPA  recognizes  that  in 
proposing  this  rule  and  obtaining 
comments.  EPA  may  not  have 
anticipated  and  identified  all  of  those 
requirements  apphcable  to  States  that 
would  be  infeasible  or  inappropriate  tu 
apply  to  Tribes.  Therefore,  EPA  is 
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proposing  to  add  a  regulatory  provision 
that  will  generally  allow  Tribes  to 
demonstrate  to  EPA.  in  conjunction 
with  the  submittal  of  a  TAP,  that 
treatment  of  a  Tribe  in  the  same  manner 
as  a  State  for  a  particular  provision  is 
inappropriate  or  administratively 
infeasible.  EPA  will  review  the  Tribal 
demonstration  and  take  appropriate 
action. 

TAPs  should  be  submitted  to  the 
Regional  Office  for  the  region  in  which 
the  Tribe  is  located.  See  Addendum  B. 
EPA  will  internally  review  TAPs  in  the 
same  manner  as  it  reviews  State 
submittals  for  the  specific  CAA 
programs  presented,  consulting  with 
and  obtaining  the  concurrence  of  the 
appropriate  EPA  offices.  A 
determination  that  a  TAP  is  not 
approvable  or  that  a  Tribe  has  not  met 
the  general  eligibility  requirements 
described  in  Part  III.A  above  does  not 
preclude  the  Tribe  from  making 
subsequent  submittals  at  a  future  date. 
If  EPA  determines  Ihat  a  Tribal 
submittal  is  deficient  or  incomplete, 
EPA  will  work  closely  with  the  Tribe  to 
identify  and  correct  the  deficiencies. 

D.  Revisions  to  CAA  Implementing 
Regulations 

The  regulations  implementing  the 
CAA  span  many  pages  of  the  Code  of 
Federal  Regulations.  In  today's  action. 
EPA  is  proposing  to  add  new  40  CFR 
part  49,  which  will  address  the  Tribal 
CAA  authority  described  in  this  notice. 
To  implement  this  authority  EPA  is  also 
proposing  to  add  a  general  requirement 
in  part  49  that  ehgible  Tribes  will  be 
treated  in  the  same  manner  as  States 
under  all  of  EPA's  existing,  currently 
effective  regulations  implementing  the 
Clean  Air  Act.  except  those  regulations 
implementing  provisions  of  the  CAA  for 
which  EPA  has  concluded  that  it  would 
be  inappropriate  to  treat  Tribes  as 
States.  Such  exceptions  are  described  in 
detail  in  Part  UI.B  of  this  notice. 

EPA  will  undertake  a  major  effort,  in 
conjunction  with  forthcoming 
rulemaking  initiatives  and  its  periodic 
review  and  revision  of  existing 
regulations,  to  make  conforming 
changes  to  all  CAA  implementing 
regulations.  As  examples,  today's 
proposed  rule  contains  conforming 
modifications  to  40  CFR  Parts  50  and 
81.  The  discussion  below  also  explains 
in  detail  how  the  existing  regulations 
implementing  new  soiure  review 
permitting  requirements  and  Title  V 
permit  program  requirements  would  be 
affected  by  the  action  proposed  today. 
The  general  regulatory  provision 
applying  existing,  currently  effective 
regulations  to  Tribes,  as  described  in  the 
previous  paragraph,  wrill  address  th° 


application  of  existing  regulations 
during  the  interim  period  in  which 
conforming  changes  are  made  to  CAA 
regulations. 

Further,  in  Part  IV  below,  EPA 
outlines  potential  ways  in  which  EPA's 
administration  of  Federal  financial 
assistance  for  Tribes  may  differ  fi-om 
States.  Thus,  EPA  is  proposing  to  make 
corresponding  changes  to  regulations 
implementing  Federal  financial 
assistance  requirements. 

1.  40  CPR  Part  35— State  [Tribal]  and 
Local  Assistance 

EPA  is  proposing  to  make  changes  to 
its  regulations  at  40  CFR  Parts  35  related 
to  Fedetal  financial  assistance.  The 
proposed  changes  are  described  in 
detail  in  Part  IV  of  today's  preamble. 

2.  40  CFR  Part  49— Tribal  Clean  Air  Act 
Authority 

The  general  Tribal  authority 
provisions  proposed  in  today's  action 
will  be  codified  at  40  CFR  part  49.  This 
includes  the  following:  EPA's  proposed 
interpretation  of  relevant  jurisdictional 
issues,  discussed  in  Part  II;  the  proposed 
simplified  eligibility  criteria,  discussed 
in  Part  III.A;  the  proposed  finding  that 
Tribes  should  generally  be  treated  in  the 
same  manner  as  States  under  the  CAA. 
the  specific  exceptions  to  this  general 
finding,  and  the  proposed  provision 
authorizing  Tribes  to  identify  and 
request  additional  exceptions  on  an  ad 
hoc  basis,  discussed  in  Part  III.B,  and; 
the  general  procedures  for  reviewing 
Tribal  air  programs,  discussed  in  Part 
III.C. 

3.  40  CFR  Part  50— National  Primar>- 
and  Secondary  Ambient  Air  Quality 
Standards 

EPA  is  proposing  conforming  changes 
to  40  CFR  part  50.  These  modifications 
clarify  that  references  to  the  term 
"State"  in  40  CFR  Part  50  include,  as 
appropriate.  "Indian  Tribe"  and  "Indian 
country."  The  revisions  proposed 
clarify,  for  example,  that  under  40  CFR 
50.2(c),  the  promulgation  of  NAAQS 
shall  not  be  considered  in  any  marmer 
to  allow  significant  deterioration  of 
existing  air  quahty  in  any  portion  of 
Indian  countr>'  (as  defined  in  18  U.S.C. 
1151).  They  also  clarify  that  in  the  same 
way  that  section  50.2(d)  provides  that 
States  retain  discretion  to  establish 
ambient  air  quahty  standards  more 
stringent  than  the  NAAQS,  the 
establishment  of  NAAQS  in  no  way 
prohibits  Indian  Tribes  from 
establishing  ambient  air  quality 
standards  that  are  more  stringent  than 
the  NAAQS. 


4.  40  CFR  Part  51— Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans. 

The  regulations  in  Part  51  contain  the 
basic  requirements  for  state 
implementation  plans  (SIP).  However, 
EPA  has  not  systematically  updated  40 
CFR  Part  51  since  the  passage  of  the 
1990  Amendments  to  the  Clean  Air  Act. 
In  many  instances  these  regulatory 
requirements  are  inconsistent  with  the 
revised  law  and  are  therefore 
inoperative  as  a  matter  of  law.  See  CAA 
section  193  ("regulation  *   *   *  in  effect 
before  the  date  of  enactment  of  the 
Clean  Air  Act  Amendments  of  1990 
shall  remain  in  effect  according  to  its 
terms,  except  to  the  extent  •  *  • 
inconsistent  with  any  provision  of  this 
Act.") 

To  facilitate  SIP  development  under 
the  amended  law,  EPA  has  issued 
guidance  documents.  These  documents 
reflected  EPA's  preliminary 
interpretations  of  the  relevant  Act 
requirements  at  that  time.  See,  e.g., 
"General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (57  FR 
13498,  April  16, 1992;  57  FR  18070. 
April  28,  1992);  "New  Source  Review 
(NSR)  Program  Supplemental 
Transitional  Guidance  on  Applicability 
of  New  Part  D  NSR  Permit 
Requirements"  (Issued  by  Office  of  Air 
Quality  Plaiming  and  Standards 
Director  on  September  3, 1992);  NOx 
Supplement  to  the  General  Preamble  f57 
FR  55620,  November  25, 1992). 

EPA  intends  to  update  both  the 
existing  and  new  source  regulatory 
requirements  in  Part  51  to  make  clear 
which  regulatory  provisions  were 
rendered  nugatory  by  the  1990 
Amendments  and  which  continue  to 
have  legal  force; 

Interim  implementation  of  applicable 
Title  I  requirements  for.Tribal  lands 
should  be  guided  by  EPA's  preliminary 
interpretations  of  the  revised  Title  I 
requirements  and  the  interpretive 
statements  in  this  notice. 

5.  40  CFR  Part  52— Approval  and 
Promulgation  of  Implementation  Plans 

Federal  PSD  Permitting.  EPA  has 
issued  rules  that  provide  for  Federal 
implementation  of  the  PSD  permit 
program  (preconstruction  permit 
requirements  applicable  to  major 
stationary  sources  or  major 
modifications^  in  areas  that  currently 


^Note  that  a  proposed  source  in  certain  listed 
source  categories  is  "major"  for  PSD  purposes  if  it 
has  the  potential  to  emit  100  tons  per  year  of  any 
pollutant  regulated  under  the  Act  Other  sources  are 
"major"  for  PSD  if  their  emission*  may  exceed  250 
tons  per  year.  The  regulatory  definitions  of  "major 
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meet  the  NAAQS).  40  CFR  52.21.  In  the 
same  manner  as  States,  Federal 
implementation  of  a  PSD  program  on 
Tribal  lands  appUes  in  any  case  where 
the  Tribe  does  not  have  an  approved 
PSD  program. 

EPA  is  undertaking  a  comprehensive 
regulatory  effort  to  revise  its  PSD  niles 
(and  its  nonattainment  NSR  program, 
see  below)  consistent  with  some  of  the 
changes  made  to  the  substantive  PSD 
program  under  the  revised  Act  (and  as 
a  part  of  a  broader  reform  initiative). 
Since  these  revised  rules  have  not  vet 
been  promulgated,  EPA  has  issued 
detailed  guidance  addressing 
transitional  and  interim  implementation 
issues  associated  with  the  changes  made 
by  the  1990  Amendments.  See  57  FR 
18070  at  18074-77  (April  28. 1992) 
(Appendix  D — "New  Source  Review 
(NSR)  Program  Transitional  Guidance,' 
March  11, 1991).  At  least  until  any 
further  guidance  is  provided  in  EPA's 
NSR  rulemaking,  EPA 's  review  and 
issuance  of  PSD  permits  for  applicable 
sources  proposing  to  locate  on  Tribal 
lands  will  be  in  accordance  with  tiie 
previously-issued  PSD  transitional 
permitting  guidance,  today's  guidance, 
and  40  CFR  52.21,  to  the  extent  that  the 
existing  provisions  of  40  CFR  52.21  are 
consistent  with  the  amended  Act. 2'  See 
section  193  of  the  Act. 

Federal  NSR  Permitting.  40  CFR 
52.24(c)  provides  that  40  CFR  part  51 . 
Appendix  S  ("Offset  Ruling")  governs 
the  issuance  of  NSR  permits  (required 
for  the  construction  and  operation  of 
new  and  modified  major  stationary 
sources  in  nonattainment  areas)  where 
approved  State  rules  are  not  in  place. 
The  Offset  Ruling  sets  out  EPAs 
interpretation  regarding  the  conditions 
that  are  designed  to  ensure  that  sources 
and  source  modifications  subject  to  the 
NSR  requirements  vrill  be  controlled  to 
the  greatest  degree,  possible  and  that 
more  than  equivalent  offsetting 
emission  reductions  will  be  obtained 
from  existing  sources,  thus  ensuring 
progress  toward  achievement  of  the 
NAAQS. 

The  1990  Amendments  to  the  CAA 
added  new  provisions  to  the  Act 
addressing  the  substantive  NSR 


stationary  source"  and  "major  modirication "  for  the 
r.SD  program  are  set  out  at  40  CFR  52.21(b)  (1).  (2). 
•'  The  1977  Amendments  to  the  CAA  authorized 
Indian  tribes  to  redesignate  the  classification  of 
lands  within  the  exterior  boundaries  of  a 
reservation  for  PSD  planning  purposes.  Section 
164(8),  42  U.S.C.  7474(c);  Nance  M.  EPA,  645  F.2d 
701  (9th  Cir.  1981),  cert,  den'd.  451  U.S.  1081 
(1981).  Area  classifications  for  PSD  detennine  the 
maximum  increment  of  degradation  that  is 
|)ermissible  in  a  clean  air  area.  Tribal  authority  to 
redesignate  areas  for  this  purpose  is  set  forth  in  40 
CFR  52.21.  Tribes  continue  to  have  this  authority 
u.nder  the  Act  as  amended  in  lO')0. 


permitting  requirements.  See,  e.g.. 
sections  173, 182  and  189(bK3)  of  the 
Act,  42  U.S.C.  7503.  7511a  and 
7513a(b)(3).  As  with  the  new  changes  to 
the  PSD  program,  EPA  has  issued 
guidance  addressing  the 
implementation  of  the  revised 
nonattainment  NSR  requirements  in  the 
period  before  EPA's  comprehensive 
regulations  are  adopted.  See  57  FR 
13498  (April  16,  1992);  57  FR  18070, 
18075-77  (April  28, 1992)  (Appendix 
D— "New  Source  Review  (NSR)  Program 
Transitional  Guidance,"  March  11, 
1991);  "New  Source  Review  (NSR) 
Program  Supplemental  Transitional 
Guidance  on  ApplicabiUty  of  New  Part 
D  NSR  Permit  Requirements"  (Sept.  3. 
1992).  In  the  interim  period  before  EPA 
issues  further  guidance  through  its 
Federal  nonattainment  NSR  rulemaking 
to  implement  the  amended  Act,  EPA 
intends  to  conduct  nonattainment  NSR 
permitting  on  Tribal  lands  consistent 
with  the  Offset  Ruling  and  the 
transitional  EPA  guidance  addressing 
the  revisions  to  the  Act. 

6.  40  CFR  Part  70— State  [and  Tribal] 
Operating  Permit  Programs 

This  discussion  explains  how  the 
regulations  at  40  CFR  Part  70 
implementing  the  Title  V  operating 
permit  program  would  be  affected  by 
today's  proposed  action.  EPA  is 
currently  developing  Federal  rules  to  be 
codified  in  40  CFR  Part  71  that  will 
authorize  direct  Federal  implementation 
of  Title  V  permit  program  requirements 
for  States  and  Tribes  that  lack  adequate 
program  coverage. 

Program  Submittal  Deadlines  and 
Processing.  Program  submittal  deadlines 
are  set  out  at  40  CFR  70.4(a).  Tribes  will 
not  be  compelled  to  develop  and  submit 
Title  V  permit  programs  to  EPA  for 
approval.  40  CFR  70.4(e)  addresses  the 
processing  of  Title  V  program 
submittals.  Any  Tribal  submittal  that  is 
incomplete  or  disapproved  will  be 
returned  to  the  Tribe  following  such 
determination.  To  the  extent  possible. 
EPA  will  work  with  the  Tribe  to  remedy 
deficiencies  in  the  Tribal  program. 
However,  the  timeframes  governing 
EPA's  processing  of  Tribal  submittals 
will  be  the  same  as  those  applicable  to 
State  submittals. 

Program  Coverage.  The  regulations 
call  for  States  to  issue  permits  that 
assure  compliance  v.ith  "each 
applicable  requirement  *   *   *  by  all  part 
70  sources".  40  CFR  70.4(b)(3)(i);  see 
also  40  CFR  70.6(a)(1)  ("[elach  permit 
issued  under  this  part  shall  include 
*   *   *  [ejmission  limitations  and 
standards  •   *   *  that  assure  compliance 
with  all  applicable  requirements  at  the 
time  of  permit  issuance").  Approvable 


Tribal  programs  must  address  all 
affected  Part  70  sources  within  a  Tnbe  s 
jurisdiction. 

Deadlines  for  Permit  AppUcations  and 
Processing  of  Apphcations.  40  CFR 
70.5(a)  requires  the  owner  or  operator  of 
Part  70  sources  to  submit  apphcations 
within  12  months  of  becoming  subject 
to  the  program.  40  CFR  70.7(a)(2) 
requires  the  permitting  authority  to  act 
on  an  application  within  18  months  of 
receipt.  To  ensure  that  permits  are 
expeditiously  submitted  and  reviewed, 
these  deadlines  will  apply  with  equal 
force  to  Tribal  programs,  to  the  extent 
that  Tribes  elect  to  develop  and 
implement  such  programs. 

40  CFR  70.4(b)(lir requires  States  to 
have  a  transition  plan  for  acting  on 
applications  received  within  the  first  1 2 
months  after  approval,  such  that  the 
State  will  act  on  one-third  of  the 
applications  in  each  of  the  first  three 
years  of  its  program.  This  requirement 
overrides  the  18-month  requirement  f&r 
acting  on  applications  during  the  first  3 
years.  As  discussed  in  Part  Ill.B.2.e 
above,  the  3-year  implementation 
requirement  in  section  503(c)  is  among 
the  provisions  of  the  CAA  for  which 
EPA  is  not  proposing  to  treat  Tribes  in 
the  same  manner  as  States.  For  Tribal 
programs,  this  initial  program  phase-m 
will  be  based  on  a  schedu'e  developed 
by  the  Regional  Office  in  conjunction 
with  each  Tribe.  This  case-by-case 
approach  will  ensure  that  any  transition 
adequately  accounts  for  the  scope  of 
Tribal  program  coverage,  the  universe  of 
Part  70  sources  and  the  extent  of  Tribal 
expertise  and  resources.  However,  EP.'X 
is  also  proposing  to  provide  that  in  no 
case  shall  such  a  transitional  schedule 
exceed  5  years  from  the  date  of  EPA  s 
approval  of  the  Tribal  program. 

Enforcement.  Required  enforcement 
authority  is  set  out  in  40  CFR  70.11   As 
stated  above,  Federal  law  prohibits 
Indian  Tribes  from  holding  criminal 
trials  of  or  imposing  criminal  penalti'^s 
on  non-Indians,  in  the  absence  of  a 
treaty  or  other  agreement  to  the 
contrary.  Oliphant.  at  435  U.S.  191   In 
addition.  Federal  law  prohibits  Indian 
Tribes  from  imposing  for  conviction  of 
any  one  offense  a  criminal  fine  t;reatcr 
than  $500.  25  U.S.C.  sertion  1302(7). 
Tribes  requesting  Title  V  program 
approval  will  be  required  to  enter  iniu 
formal  Memorandum  of  Agreement  with 
EPA,  through  which  it  would  agree  to 
provide  for  the  timely  referral  of 
criminal  enforcement  matters  to  thi» 
appropriate  EPA  Regional 
Administrator. 

Operational  Flexibility.  The  iL"~o 
operational  flexibility  provisions  ai  -iC 
CFR  70.4{b)(12)  will  be  optional  f?r      • 
Tribes  as  will  40  CFR  70.6(a;(e)  MOi 


43972  Federal  Roister  /  Vol  59.  No.  164  /  Thursday,  August  25.  1994  /  Proposed  Rules 


(emissions  trading  in  the  permit)  and  40 
CFR  70.6(aK9)  which  requires  Stales  to 
include  alternative  operating  scenarios, 
if  requested,  in  their  permits. 

Permit  Issuance,  Revisions 
Procedures.  Generally,  for  the 
procedures  governing  permit  issuance 
and  revision.  EPA  will  treat  Tribes  in 
the  same  manner  as  it  treats  States. 
While  Tribes  will  iwve  some  Qexibihty 
regarding  the  form  and  manner  of  public 
notice  requirements  under  40  CFR 
70.7(h],  the  minimum  period  for  public 
notice  will  be  30  days  for  Tribes  as  with 
States. 

Tribes,  like  States,  must  have 
authority  to  reopen  permits  for  cause,  as 
required  by  40  CFR  70.7(f). 

Application  content  requirements. 
These  requirements  are  set  out  in  40 
CFR  70.5.  These  requirements  will 
apply  with  equal  force  to  sovut»s  within 
Tribal  jurisdiction,  since  EPA  believes 
that  the  infonnation  specified  in  this 
provision  constitutes  the  minimum 
information  that  is  essential  to  the 
issuance  of  an  effective  permit. 

Permit  content  reqiiirements.  These 
are  found  in  40  CFR  70.6(a),  (c).  The 
permit  con^tent  requirements  vrill 
generally  apply  to  THbes  in  the  same 
manner  in  whidi  they  apply  to  States. 
These  remaining  requirements  are 
necessary  to  an  effective  permit.  "Hiese 
requirements  include  40  CFR  70.6(a)t3), 
which  requires  the  State  and,  xmder 
today's  proposal,  the  Tribal  pennitting 
authority  to  insert  monitoring 
requirements  into  the  permit  where  the 
underlying  monitoring  requirement  is 
deEcienL  

Judicial  Review.  40  CFR  70.4(b)(3)(x)- 
(xii)  requires  States  to  provide  an 
opportunity  for  judicial  review  of  a  final 
permit  action  and  for  the  State's  failure 
to  take  such  final  action.  Tribes  will 
have  to  meet  the  same  requirements. 

EPA  Veto  and  Qtizen  Petition 
Process.  40  CFR  70.8  requires  States  to 
provide  EPA  with  a  45-day  review 
period  and  opportunity  for  veto.  The 
provision  hulher  specihes  that  no 
permit  may  issue  prior  to  the  expiration 
of  that  period  or  at  all  over  an  EPA  veto. 
It  also  provides  citizens  the  right  to 
petition  EPA  to  veto  a  State-issued 
permit.  These  provisions  will  apply 
with  equal  force  to  Tribal  programs. 

40  CFR  70.8(bJ  also  requires  that  State 
programs  pnmde  that  the  permitting 
authority  notify  any  affected  States  of 
each  draft  permit.  This  requirement  to 
provide  notice  will  apply  with  equal 
force  to  Tribal  programs.  Furtiier.  any 
State  or  Tribal  permitting  authority  will 
pronde  notice  to  any  affected  Tribe  in 
the  same  manner  as  the  regulations 
require  notification  to  affected  Slates. 
See  Part  II1.B.4  above. 


GeneBal  Revisions.  References  to 
States  and  State  officials  will  include 
Tribes  and  corresponding  Tribal 
officials. 

7.  40  CFR  Part  81— Designation  of  Areas 
for  Air  Quahty  Planning  Purposes. 

EPA  is  proposing  conforming 
regulatoay  changes  to  part  81,  in  light  of 
today's  proposal  to  treat  Indian  Tribes 
in  the  same  manner  in  which  it  treats 
States  under  the  air  quality  designation 
provisions  set  out  at  section  107  of  the 
Act. 

Purstiant  to  section  107(dj(3)  of  the 
CAA  EPA  would  notify  eligible  Indian 
Tribes  that  EPA  has  information 
indicating  that  an  air  quality 
designation  for  an  Indian  Reservation 
should  be  revised.  Then,  as  with  the 
Governor  of  an  affected  State,  the 
relevant  Tribal  leader  would  have  120 
days  to  reply  to  EPA.  In  addition, 
eligible  Indian  Tribes  would  on  their 
own  initiative  have  authority  to  submit 
a  redesignation  request  to  EPA  for 
approval  in  the  same  way  that  States 
and  the  relevant  Governors  are 
authorized  to  under  section  107(d)(3KD) 
of  the  Act 

EPA  is  proposing  to  add  explicit 
definitions  of  Indian  Raservatioa.  Indian 
Tribe  and  State  to  40  CFR  Part  81.  EPA 
is  also  proposing  revisions  to  subpart  C 
of  Part  ai  to  reftect  the  authority  that 
eligible  Indian  Tribes  may  have  to 
initiate  revisioos  to  designations. 

Future  air  quality  designations  for 
eligible  Tribes  will  be  codified  under  an 
entry  for  the  affected  Indian  Tribe  in 
subpartC.  Part  81  that  is  ti^  same  as 
State  air  quality  designations  under  Part 
81. 

rV.  Fedtral  Financial  Assistance 

A.  Sources  of  Funding  Assistance 

Financial  assistance  for  Indian  Tribes 
under  the  Clean  Air  Act  is  available  via 
two  principal  authorities:  grants  for  the 
support  of  air  pollution  planning  and 
control  programs  vmder  section  105  (42 
U.S.C.  7405h  and  grants  for 
investigations,  demonstrations  and 
studies  Into  the  causes,  effects,  extent, 
prevention  and  control  of  air  pollution 
under  section  103  (42  U.S.C.  7403). 

In  addition  to  these  potential  sources 
of  funds  under  the  Clean  Air  Act,  EPA 
can  proTide  Tribes  funding  assistance 
for  air  quality  work  under  the  Agency's 
Indian  Environmental  General 
Assistance  Grants  Program  (40  CFR  part 
35,  subpart  Q).  These  grants  provide 
funds  to  Tribes  for  planning,  developing 
and  establishing  the  capacity  to 
implement  environmental  programs  on 
Indian  lands,  regardless  of  the  program's 
environmental  media. 


Each  of  these  assistance  and  fee 
programs  carries  various  statutory  and/ 
or  administrative  requirements  which 
are  discussed  and  explained  in  this 
portion  of  the  preamble.  Proposed 
regulatory  revisions  are  set  out  St  the 
end  of  this  notice. 

B.  Tribal  Eiigibilitjr  for  Air  Grant 
Assistance 

In  today's  action,  HPA  is  proposing  to 
modify  certain  regulatory  and 
administrative  limitations  on  the 
manner  in  which  Indian  Tribes  qualify 
for  and  obtain  financial  assistance  under 
the  Act.  EPA  also  seeks  comment  from 
interested  parties  on  options  in  meeting 
the  non-Federal  mat<:hirag  requirements 
for  grants  obtained  under  section  105 
authority.  The  financial  assistance 
options  are  described  below. 

1.  Section  103  Air  Assessment  Grants 

Tribes  may  apply  for  grant  assistance 
to  assess  reservation  air  quality 
conditions  under  authority  of  section 
103(b)(3)  of  the  Act.  Section  103(b)(3) 
allows  EPA  to  hind  investijgations. 
research,  surveys,  and  stucues 
concerning  any  specific  problem  of  air 
pollution  in  cooperation  vrith  any  air 
pollution  control  agency.  lYibes  may 
undertake  specific  projects  to  assess 
Tribal  air  quality  conditions  01  any  time. 
Typically,  Tribes  will  undertake  such 
projects  as  an  initial  step,  prior  to 
initiating  development  and  adoption  of 
Tribal  regulations  to  ctmtiol  air 
resources.  Section  103(bK3)  grant  funds 
are  not  available  for  developing  Tribal 
capacity. 

Fun<^  provided  under  section  103  are 
available  to  Tribes  at  up  to  a  95% 
Federal  share.  Thus  each  recipient  must 
contribute  at  least  five  pero^it  of  the 
total  alloivable  project  costs.  The 
Agency  believes  that  the  five  percent 
cost  sharing  requirement  should  be 
retained. 

EPA  rules  limit  award  of  section  103 
grants  to  a  maximum  of  five  years  for 
any  one  project  period.  40  CFR  40.125- 
1.  This  should  allow  a  reasonable 
amount  of  time  for  Tribal  recipients  of 
assistance  to  assess  the  nature  of  their 
air  quality  and  cbtenoine  the  extent  of 
any  air  quality  problems.  However,  the 
Agency  will  carefully  consider  requests 
for  deviations  under  40'CFR  31.6  far 
extensions  of  grant  project  periods. 
Further,  section  103  Is  available  for 
multiple  project  periods.  Finally,  Tribes 
that  have  received  previous  section  103 
grants  will  remain  eligible  for  future 
grants  to  fund  appropriate  projects  at 
any  time.  The  determination  c^  each 
Tribal  applicant's  continued  eligibihty 
and  the  appropriate.authority  of  award 
will  be  the  responsibility  of  the 
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appropriate  Regional  Administrator.  As 
this  suggests,  Tribes  not  establishing 
eligibihty  to  be  treated  in  the  same 
manner  as  States  under  section  301(d) 
will  remain  eligible,  as  they  are 
currently,  for  assistance  under  section 
103(b)(3). 

2.  Section  105  Air  Program  Grants 

The  Agency  encourages  eligible 
Tribes  to  apply  for  continuing 
environmental  assistance  under 
authority  of  section  105  and  301(d)  of 
the  Act,  particularly  after  a 
comprehensive  assessment  of 
reservation  air  quality  conditions. 
Section  105  allows  EPA  to  make  grants 
for  implementing  programs  for  the 
prevention  and  control  of  air  pollution 
or  implementation  of  air  quality 
standards. 

Currently,  in  order  to  be  eligible  to 
receive  a  grant  under  section  105,  a 
recipient  must  meet  the  definition  of  an 
air  pollution  control  agency  specified  in 
section  302(b)  of  the  Act.  This  definition 
includes  "la]n  agency  of  an  Indian 
tribe."  See  section  302(b)(5).  Thus, 
section  302(b)(5)  authorizes  105  grants 
to  Tribes  that  have  not  established  their 
eligibility  to  be  treated  in  the  same 
manner  as  States. 

The  Act  expressly  provides  that  until 
the  promulgation  of  these  regulations, 
EPA  may  continue  to  provide  section 
105  grants  to  eligible  Tribes  on  this 
basis.  See  section  301(d)(5).  EPA 
believes  that  section  301(d)(5)  was 
intended  to  ensure  that  Tribes  would  be 
able  to  receive  financial  assistance 
while  this  regulation  was  being 
developed.  The  Agency  does  not  believe 
that  this  provision,  which  on  its  face  is 
desired  to  ensure  Tribal  access  to 
funds,  must  be  read  to  require  that  EPA 
cease  awarding  section  105  grants  to 
Tribes  not  meeting  the  eligibility 
requirements  after  this  regulation  is 
issued. 

Consistent  with  this  legal 
interpretation,  this  regulation  provides 
two  avenues  for  Tribes  to  obtain  section 
105  assistance.  A  Tribe  that  does  not 
establish  eligibility  for  treatment  in  the 
same  manner  as  a  state  imder  section 
301  but  that  is  "an  agency  of  an  Indian 
tribe,"  and  therefore  meets  the 
definition  of  an  "air  pollution  control 
agency"  under  section  302fb)(5),  can 
obtain  105  funds,  subject  to  the  same 
limitations  that  apply  to  other  105  grant 
recipients.  These  limitations  include  the 
statutory  requirement  that  the  grant 
recipient  contribute  matching  hinds  for 
40%  of  the  allowable  project  costs. 

Alternatively,  Tribes  that  establish 
their  eligibility  to  be  treated  in  the  same 
manner  as  States  under  section  301(d) 
may,  like  States,  receive  section  105 


financial  assistance.  However, 
assistance  to  Tribes  pursuant  to  301(d) 
can  be  provided  without  being  subject 
to  every  limitation  that  applies  to  such 
grants  when  made  to  States.  Section 
301(d)(4)  expressly  provides  that,  in 
cases  where  it  is  not  appropriate  to  treat 
Tribes  as  identical  to  States,  EPA  "may 
provide,  by  regulation,  other  means  by 
which  the  [Agency)  will  directly 
administer  such  provisions  so  as  to 
achieve  the  appropriate  purpose."  EPA 
believes  that  requiring  the  40%  match 
as  a  prerequisite  for  assistance  under 
section  105  could  impose  an  undue 
financial  burden  on  Tribes;  the  Agency 
further  believes  it  can  best  administer 
section  105  to  achieve  the  purpose  of 
maximizing  tribal  access  to  this 
assistance  by  providing  relief  from  the 
cost  share  requirement.  However,  based 
on  statutory  language,  this  special  relief 
will,  as  noted  above,  only  be  available 
for  Tribes  that  have  estabUshed  their 
eligibility  to  be  treated  in  the  same 
manner  as  states  and  therefore  are 
eligible  for  financial  assistance  pursuant 
to  section  301(d). 

This  proposal  seeks  comments  on  the 
appropriate  level  of  Tribal  cost  share  for 
a  section  105  grant  match,  from  a 
minimum  of  5  %  to  a  maximum  of  40% . 
This  proposal  also  seeks  comments  on 
the  establishment  of  a  phase-in  period 
for  Tribes  to  meet  whatever  match  is 
ultimately  required  for  section  105 
grants. 

A  40%  match  of  air  grant  funds  under 
section  105  is  currently  required  from 
States.  However,  when  these  air  grants 
were  originally  awarded  some  25  years 
ago,  a  25%  State  match  was  required. 
Given  the  lack  of  Tribal  financial 
resources,  there  is  concern  that  even 
this  lower  level  of  Tribal  match  may  not 
be  appropriate  in  many  instances.  In 
addition,  the  Agency  believes  it  may  be 
appropriate  to  allow  a  Tribe  establishing 
eligibihty  to  be  treated  in  the  same 
manner  as  a  state  to  begin  receiving  105 
assistance  with  a  lower  match,  which 
would  gradually  be  phased  upward 
until  it  reaches  some,  appropriate  level. 

During  the  development  of  the 
regulation,  EPA  discussed  the  option  of 
developing  a  sliding  scale,  with 
differing  levels  of  match  based  on  tribal 
demonstrations  of  abihty  to  pay.  This 
option  is  not  being  proposed  in  this 
regulation,  due  to  the  Agency's  concern 
that  requiring  some  tribes  to  pay  a 
higher  match  than  others  could  create 
barriers  to  participation  by  those  tribes, 
and  that  all  tribes  experience  resource 
constraints. 

The  Agency  also  recognizes  that  its 
approach  should  be  consistent  with 
President  Clinton's  April  29  Presidential 
Memorandum  on  "Govemment-to- 


Govemment  Relations  with  Native 
American  Tribal  Govenunents."  59  FR 
22,951  (May  4, 1994).  That 
Memorandum  directs  agencies  to  "take 
appropriate  steps  to  remove  any 
procediu-al  impediments  to  working 
directly  and  effectively  wi\h  tribal 
governments  on  activities  that  affect  the 
*  •   •  governmental  rights  of  the 
tribes."  The  Agency  believes 
minimizing  the  burdens  to  participation 
by  all  tribes  may  be  the  approach  most 
consistent  with  this  directive. 

Although  the  Agency  is  not  proposing 
a  sliding  scale,  it  requests  comments  on 
whether  such  an  approach  might  be 
feasible  and  the  criteria  that  could  be 
used  to  determine  the  matching 
requirement  for  each  grant  recipient. 
The  Agency  solicits  comments  on:  An 
appropriate  initial  match  level  equal  to 
or  exceeding  five  percent;  the  length 
appropriate  for  a  phase-in  period  (if 
any)  of  the  match;  the  rate  at  which  the 
match  would  be  phased  upward;  and  an 
appropriate  level  for  a  permanent  match 
requirement. 

'The  Clean  Air  Act  also  establishes  one 
purpose  for  which  Tribes  may  not  be 
treated  in  the  same  manner  as  states. 
Under  section  301(d)(1)(A)  Tribes  may 
not  be  treated  in  the  same  manner  as 
States  for  purposes  of  section  105(b)(2) 
which  ensures  that  each  State  applying 
for  assistance  have  made  available  to  it 
for  apphcation  (but  not  necessarily  for 
award)  a  minimum  of  one  half  of  one 
percent  of  the  total  section  105  amount 
annually  appropriated  under  the  Act. 

3.  Tribal  Agencies  and  Consortia 

Section  103  and  105  assistance  is 
currently  available  to  an  individual 
Tribe  because  it  constitutes  an  air 
pollution  control  agency  under  section 
302(b)(5).  The  Agency  also  believes  it 
may  be  appropriate  to  provide 
assistance  to  groups  of  tribes,  typically 
tribes  with  air  resources  that  are  either 
contiguous  or  similar  in  their 
characteristics,  when  those  tribes  join 
into  consortia  for  the  purpose  of 
applying  for  and  managing  the  air 
quality  financial  assistance  described 
above.  A  consortium  is  a  partnership 
between  two  or  more  Indian  tribal 
governments  authorized  by  their 
governing  bodies.  Tribes  can  join  into 
consortia  in  circumstances  they  find 
appropriate.  The  "economies  of  scale" 
made  possible  through  Tribal  consortia 
arrangements  may  allow  for  the 
assumption  of  air  resource  management 
responsibilities  that  may  not  otherwise 
be  possible  with  small,  single-Tribe 
envirorunental  agencies. 

Consortia  will  nave  discretion  in 
demonstrating  how  they  will  meet  the 
matching  funds  requirement.  Thercfo'!-. 
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when  a  cxjnsortium  reaches  the  point 
that  it  must  provide  matching  hinds  to 
obtain  grant  funds,  the  consortium  may 
combine  its  resources  to  meet  the 
requirement  in  any  manner  it  deems 
appropriate. 

C.  Use  of  EPA  General  Assistance 
Grants 

EPA  has  recently  issued  regulations 
governing  the  use  of  Indian 
Environmental  General  Assistance 
Grants  as  required  under  42  U.S.C. 
4368b.  Indian  Environmental  General 
Assistance  Program  Act  of  1992;  42 
U.S.C  4368b.  (58  FR  63876.  December 
2. 1993)  codified  at  40  CFR  part  35, 
subpart  Q.  The  regulations  establish 
requirements  for  applying  few  and 
utilizing  general  assistance  funds.  The 
Indian  Environmental  General 
Assistance  Grants  may  be  used  by 
Tribes  to  fund  program  development 
activities  in  various  envirorunental 
media,  including  air,  and  are  thus 
considered  to  be  an  important  means  of 
establishing  overall  Tribal 
environmental  program  capability. 
Moreover,  the  award  of  these  grants  in 
no  way  precludes  a  Tribe  from  applying 
for,  and  being  awarded,  air  grant 
assistance  under  section  103  or  section 
105  of  the  Act. 

D.  Additional  Administrative 
Requirements 

Each  Tribal  application  for  assistance 
must  still  meet  the  Agency's  general 
administrative  requirements  for  grants 
which  are  set  forth  in  more  detail  in  40 
CFR  Parts  31,  32  and  34  and  which  are 
not  modified  by  this  regulation. 
Additional  requifonents  specific  to 
section  105  air  grants  are  detailed  in  40 
CFR  35  and,  for  section  103.  in  40  CFR 
Part  40. 

V.  Nfisccllaneons 

A.  Executive  Order  (EOj  12866 

Section  3(0  of  EO  12865  defines 
"significant  regulatorj-  action"  to  mean 
any  regulatory  action  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  go\emments  or 
communities; 

(21  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agenc}'; 

(3)  Materially  alter  the  budgetarN* 
impact  of  entitlements,  grants,  user  feiis. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

This  proposed  rule  was  determined 
not  to  be  a  significant  regulatory  action. 
A  draft  of  this  proposed  rule  was 
nevertheless  reviewed  by  the  Office  of 
Managament  and  Budget  (OMB)  prior  to 
publication  because  of  anticipatwi 
public  interest  in  this  action  including 
potential  interest  by  Indian  Tribes  and 
State/local  governments. 

EPA  has  placed  the  following 
informaition  related  to  OMB's  review  of 
this  proposed  rule  in  the  public  docket 
referenced  at  the  beginning  of  this 
notice: 

(1)  Materials  provided  to  OMB  in 
conjunction  with  OMB's  review  of  this 
proposed  rule;  and 

(2)  M«terials  that  identify  substantive 
changes  made  between  the  submittal  of 
a  draft  proposed  rule  to  OMB  and  this 
noUce,  and  that  identify  those  changes 
that  were  made  at  the  suggestion  or 
recommendation  of  OMB. 

B.  Regulatory  Flexibility  Act  (RFA) 

Under  the  RFA.  5  U.S.C.  sections 
601-612.  EPA  must  prepare,  for  rules 
subject  lo  notice-and-comment 
rulemaking,  initial  and  final  Regulatory 
Flexibility  Analyses  describing  the 
impact  on  small  entities.  The  RFA 
defines  small  entities  as  follows; 
— Small  businesses.  Any  business 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field  ts  defined  by  Small  Business 
Administration  regulations  under 
section  3  of  the  Small  Business  Act. 
— Small  governmental  jurisdictions. 
Governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts  or  special  districts,  with  a 
population  of  less  than  fifty  thousand. 
—Small organizations.  Any  not-for- 
profit  enterprise  which  is 
independently  owned  and  operated 
and  is  not  dominant  in  its  field. 
However,  the  requirement  of 
preparing  such  analyses  is  inapplicable 
if  the  Administrator  certifies  that  the 
nile  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  5 
U.S.C.  605(1)). 

The  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic- 
impact  on  a  substantial  number  of  small 
entities.  Many  Indian  Tribes  may  meet 
the  definition  of  small  governmental 
jurisdiction  provided  above.  However, 
the  proposed  rule  does  not  place  any 
mandates  on  Indian  Tribes.  Rather,  it 
authoriaes  Indian  Tribes  to  demonstrate 
their  eligibility  to  be  treated  in  the  same 


manner  as  States  un<)er  the  Clean  Air 
Act,  to  submit  CAA  programs  for 
specified  provisions  and  to  request 
Federal  financial  assistance  as  described 
elsewhere  in  this  preamble.  Further,  the 
proposed  rule  calls  for  the  minimum 
information  necessary  to  effectively 
evaluate  Tribal  applications  for 
ehgibility.  CAA  program  approval  and 
Federal  financial  assistance.  Thus,  EPA 
has  attempted  to  minimize  the  burden 
for  any  Tribe  that  chooses  to  participate 
in  the  programs  provided  in  this 
proposed  rule. 

The  proposed  regulation  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  Any 
additional  economic  impact  on  the 
public  resulting  from  implementation  of 
this  proposed  regulation  is  expected  to 
be  negligible,  since  Tribal  regulation  of 
these  activities  is  limited  to  areas  within 
Tribal  jurisdiction  and,  in  any  event, 
EPA  has  regulated  or  may  regulate  these 
activities  in  the  absence  of  Tribal  CAA 
programs. 

The  proposed  regulation  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  organizations  for  the 
same  reasons  that  the  proposed 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses. 

Accordingly,  I  certify  that  this 
proposed  regulation,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  number  of  small  entities. 

C.  Executive  Order  (EO)  12875 

EO  12875  is  intended  to  reduce  the 
imposition  of  unfunded  mandates  upon 
State,  local  and  Tribal  governments.  To 
that  end,  it  calls  for  Federal  agencies  to 
refrain,  to  the  extent  feasible  and 
permitted  by  law,  from  promulgating 
any  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  Tribal  government, 
unless  funds  for  complying  with  the 
mandate  are  provided  by  the  Federal 
government  or  the  Agency  first  consults 
with  affected  State,  local  and  Tribal 
governments. 

Tlie  issuance  of  this  proposed  rule  is 
required  by  statute.  Section  301(dl  of 
the  CAA  directs  the  Administrator  to 
promulgate  regulations  specifying  those 
provisions  of  the  Act  for  whidi  it  is 
appropriate  to  treat  Indian  Tribes  as 
States.  Moreover,  this  proposed  rule 
would  not  place  mandates  on  Indian 
Tribes.  Rather,  as  discussed  in  section 
V.B  above,  this  rule  authorizes  or 
enables  Tribes  to  demonstrate  their 
eligibility  to  be  treated  in  the  same 
manner  as  States  under  the  Clean  Air 
Act  and  to  submit  CAA  programs  for  the 
provisions  specified  by  the 
Administrator.  Further,  the  proposed 
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rule  also  explains  how  Tribes  seeking  to 
develop  and  submit  CAA  programs  to 
EPA  for  approval  may  qualify  for 
Federal  fmanclal  assistance. 

D.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  pertaining  to 
grants  applications  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  etseq.  and  has  assigned  OMB 
control  number  2030-0020. 

This  collection  of  information 
pertaining  to  the  grants  application 
process  has  an  estimated  reporting 
burden  averaging  29  hours  per  response 
and  an  estimated  annual  recordkeeping 
burden  averaging  3  hours  per 
respondent.  These  estimates  include 
time  for  reviewng  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
The  information  collection 
requirements  in  this  proposed  rule 
pertaining  to  an  Indian  Tribe's 
application  for  eligibility  to  be  treated  in 
the  same  manner  as  a  State  or 
"treatment  as  a  State"  have  been 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501.  et  seq.  An  Information  Collection 
Request  document  has  been  prepared  by 
EPA  (ICR  No.  1676.01)  and  a  copy  may 
be  obtained  from  Sandy  Farmer. 
Information  Policy  Branch:  EPA;  401  M 
St..  SW.  (Mail  Code  2136);  Washington. 
DC  20460  or  by  calling  (202)  260-2740. 

This  collection  of  information  for 
Treatment  in  the  Same  Manner  as  States 
(TISMAS)  to  carry  out  the  Clean  Air 
Amendments  has  an  estimated  reporting 
burden  of  20  annual  responses, 
averaging  40  hours  per  response  and  an 
.  estimated  annual  recordkeeping  burden 
averaging  800  hours.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  this 
burden  to  Chief.  Information  PoUcy 
Branch:  EPA;  401  M  St..  SW.  (Mail  Code 
2136):  Washington.  DC  20460;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OfHce  of  Management  and 
Budget,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  be  accompanied  with 
responses  to  OMB  or  public  comments 
on  the  information  collection 
requirements  contained  in  this  proposal. 


M.  Request  for  Pnblic  Comments 

EPA  requests  public  comments  on  all 
aspects  of  today's  proposal,  including 
the  following:  EPA's  proposed 
interpretation  of  the  Clean  Air  Act  as 
delegating  to  Tribes  jurisdiction  over  all 
air  resources  within  the  exterior 
boundaries  of  the  reservation;  EPA's 
proposed  interpretation  of  the  term 
"reservation";  EPA's  proposed 
interpretation  that  in  enacting  the  C.'VA. 
Congress  found  that  the  activities 
regulated  under  the  Act  constitute  a 
class  of  activities  that,  if  left 
unregulated,  could  have  serious  and 
substantial  adverse  effects  on  public 
health  and  welfare,  and  accordingly, 
that  these  activities  would  generally  be 
within  the  inherent  civil  regulatory' 
authority  of  Tribes;  EPA's  position 
regarding  Federally-administpred  Clean 
Air  Act  programs  to  provide  protection 
for  Tribal  air  resources;  EPA's  proposed 
implementation  of  its  poUcy  for 
streamlining  eligibility  determinations; 
the  CAA  provisions  for  which  EPA  is 
proposing  to  treat  Indian  Tribes  as 
States,  and  the  proposed  exceptions  that 
EPA  has  identified  in  this  rule;  EPA's 
general  approach  to  encourage  Tribe! 
participation  by  allowing  Tribes  to 
submit  reasonably  severable  portions  of 
CAA  programs;  EPA's  proposed 
procedures  for  reviewing  "Tribal  air 
programs,  including  Tribal 
implementation  plans  developed  undf  r 
Title  I  of  the  CAA;  EPA's  proposed 
revisions  to  its  implementing 
regulations,  and;  EPA's  proposed 
administration  of  Federal  financial 
assistance  to  Tribes. 

vn.  Electronic  Filing  of  Comments 

A  public  docket  has  been  established 
for  this  proMosed  rule  under  docket 
number  '•A-93-3087"  (including 
comments  and  data  submitted 
electronically  as  described  below).  The 
public  docket  is  located  in  Ml  500.  401 
M  Street,  Washington.  DC  20460.  The 
information  contained  in  this  public 
docket,  including  printed,  paper 
versions  of  electronic  comments  is 
available  for  inspection  from  8  a.m.  to 
4  p.m..  Monday  thru  Friday,  excluding 
lej;al  holidays.  Starting  October  1.  1994. 
the  docket  will  be  open  8  a.m.  to  5:30 
p.m..  excluding  legal  holidays. 

As  part  of  an  interagency 
"streamlining"  initiative,  EPA  is 
experimenting  with  submission  of 
public  comments  on  selected 
rulemaking  actions  electronically 
through  the  Internet  in  addition  to 
accepting  comments  in  traditional 
written  form.  This  proposed  rule  is  one 
of  the  rulemaking  actions  selected  by 
EPA  for  this  experiment.  From  the 


experiment,  EPA  wilMeam  how 
electronic  commenting  works,  and  any 
problems  that  arise  can  be  addressed 
before  EPA  adopts  electronic 
commenting  more  broadly  in  its 
rulemaking  activities.  Electronic 
commenting  through  posting  to  the  EPA 
Bulletin  Board  or  through  the  Internet 
using  the  ListSer\-e  function  raise  some 
novel  issues  that  are  discussed  b^low  in 
this  Section. 

To  submit  electronic  comments, 
persons  can  either  "subscribe"  to  the 
Internet  ListServe  application  or  "post  " 
comments  to  the  EPA  Bulletin  Board.  To 
"Subscribe"  to  the  Internet  ListSene 
application  for  this  proposed  rule,  send 
an  e-mail  message  to: 
listserver@unixmail.rtpnc.epa  gov  that 
says  "  Subscribe  RIN-2060-AE95  <first 
name>  <last  name>."  Once  vou  are 
subscribed  to  the  ListServe.  comments 
should  be  serit  to:  RIN-2060- 
AE95@uni.xmail.rtpnc.epa.gov. 

For  online  vie■.^^ng  of  submissions 
and  posting  of  comments,  the  public 
access  EPA  Bulletin  Board  is  also 
available  by  dialing  202-488-3671. 
enter  selection  "DMAIL."  user  name 

"BB USER"  or  919-541-4642.  enter 

selection  "MAII.,"  user  name 

"BB USER."  When  dialing  the  EPA 

Bulletin  Board  type  <Rettim>  at  the 
opening  message.  When  the  'Notes')" 
prompt  appears,  tj-pe  "open  RIN-2060- 
AE95"  to  access  the  posted  messages  for 
this  document.  To  get  a  fisting  of  all 
files,  type  "dir./al!"  at  the  prompt  line. 
Electronic  comments  can  also  be  sent 
directly  to  EPA  at:  Docket- 
OPPTS@epamail.epa.gov. 

To  obtain  further  information  on  the 
electronic  comment  process,  or  on 
submitting  comments  on  this  proposed 
rule  electronically  through  the  FPA 
Bulletin  Board  or  the  Internet  I  i.^tServe. 
please  contact  John  A.  Richards 
(Telephone:  202-260-2253;  F.^.X:  202- 
260-3884;  Internet: 
richards.john@epamailepa.gnv) 
Persons  who  comment  on  this 
proposed  rule,  and  those  who  view 
comments  electronically,  should  be 
aware  that  this  experimental  electronic 
commenting  is  administered  on  a 
completely  public  system.  Therefore, 
any  personal  information  mciuded  m 
comments  and  the  electronic  maii 
add.resses  of  those  who  make  comments 
electronically  are  automatically 
available  to  anyone  else  who  views  the 
comments. 

Commenters  and  others  outsi  Jo  EPA 
may  chose  to  comment  on  the 
comments  submitted  by  others  using  the 
RIN-2060-AE95  ListSene  or  the  EPA 
Bulletin  Board.  If  they  do  so.  those 
comments  as  well  will  become  part  of 
EPA's  record  and  included  in  the  public 
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docket  for  this  rulemaking.  Persons 
outside  EPA  wishing  to  discuss 
comments  with  commenters  or 
otherwise  communicate  with 
commenters  but  not  have  those 
discussions  or  communications  sent  to 
EPA  and  included  in  the  EPA 
rulemaking  record  and  public  docket 
should  conduct  those  discussions  and 
communications  outside  the  RIN-2060- 
AE95  ListServe  or  the  EPA  Bulletin 
Board. 

EPA  will  transfer  all  comments 
received  electronically  in  the  RIN- 
2060-AE95  ListServe  or  the  EPA 
Bulletin  Board,  in  accordance  with  the 
instructions  for  electronic  submission, 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  docket  which 
will  also  include  all  comments 
submitted  directly  in  writing.  All  the 
electronic  comments  will  be  available  to 
everyone  who  obtains  access  to  the 
RIN-2060-AE95  ListServe  or  the  EPA 
Bulletin  Board;  however,  the  official 
rulemaking  docket  is  the  paper  docket 
maintained  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 
(Comments  submitted  only  in  written 
form  will  not  be  transferred  into 
electronic  form  and  thus  may  be 
accessed  only  by  reviewing  them  in  the 
EPA  Docket  as  described  above.) 

Because  the  electronic  comment 
process  is  still  experimental.  EPA 
cannot  guarantee  that  all  electronic 
comments  will  be  accurately  converted 
to  printed,  paper  form.  If  EPA  becomes 
aware,  in  transferring  an  electronic 
comment  to  printed,  paper  form,  of  a 
problem  or  error  that  results  in  an 
obviously  garbled  comment,  EPAwill 
attempt  to  contact  the  comment 
submitter  and  advise  the  submitter  to 
resubmit  the  comment  either  in 
electronic  or  written  form.  Some 
commenters  may  choose  to  submit 
identical  comments  in  both  electronic 
and  written  form  to  ensure  accuracy.  In 
that  case,  EPA  requests  that  commenters 
clearly  note  in  both  the  electronic  and 
written,  submissions  that  the  comments 
are  duplicated  in  the  other  medium. 
This  will  assist  EPA  in  processing  and 
filing  the  comments  in  the  rulemaking 
docket. 

As  with  ordinary  written  comments, 
EPA  will  not  attempt  to  verify  the 
identities  of  electronic  commenters  nor 
to  review  the  accuracy  of  electronic 
comments.  EPA  will  take  such 
commenters  and  comments  at  face 
value.  Electronic  and  written  comments 
will  be  placed  in  the  rulemaking  docket 
without  any  editing  or  change  by  EPA 
except  to  the  extent  changes  occur  in 
the  process  of  converting  electronic 
comments  to  printed,  paper  form. 


EPA  will  address  significant 
electrooic  comments  either  in  a  notice 
in  the  Federal  Register  or  in  a  response 
to  comments  document  placed  in  the 
rulemaking  docket  for  this  proposed 
rule.  EPA  will  not  respond  to 
commenters  electronically  other  than  to 
seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  conversion  to  printed, 
paper  form  as  discussed  above.  Any 
communications  from  EPA  employees 
to  electronic  commenters,  other  than 
those  described  in  this  paragraph,  either 
through  Internet  or  otherwise  are  not 
official  responses  fi-om  EPA. 

List  of  Subjects 

40  CFR  Part  35 

Environmental  protection.  Grant 
programs — envirormiental  protection, 
Grant  programs — Indians,  Indians, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  49 

Air  pollution  control.  Environmental 
protection.  Air  pollution  control — Tribal 
authority,  Air  pollution  control — Tribal 
eligibility  criteria,  Indian  tribes. 

40  CFR  Part  50 

Air  pollution  control.  Carbon 
monoxide.  Environmental  protection. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  and  Sulfur  oxides. 

40  CFR  Part  81 

Air  pollution  control.  Environmental 
protection,  National  parks.  Wilderness 
areas. 

Dated:  August  18.  1994. 
Carol  M.  Browner, 

Administrator. 

Addendum  A  to  Preamble — General 
Description  of  Clean  Air  Act  Programs 

The  Clean  Air  Act  is  codified  in  the 
United  States  Code  (U.S.C.)  at  42  U.S.C. 
7401-7671q.  There  are  six  different 
Titles  that  comprise  the  Act  as 
codified.'  The  following  discussion 
contains  a  broad  overview  of  each  Title 
with  the  objective  of  providing  a  general 
road  map  to  the  Clean  Air  Act.  The 
discussion  is  not,  and  is  not  intended  to 
be,  a  comprehensive  and  detailed 
discussion  of  Clean  Air  Act 
requirements. 

To  help  illustrate  the  potential  effect 
of  today's  proposal,  the  discussion  at 
times  refers  to  Tribes  as  if  the  authority 
proposed  today  was  in  effect.  However, 


'  The  Clean  Air  Act  is  Chapter  85,  Title  42  of  the 
U.S.  Cod».  The  Titles  of  the  Act  are  actually 
subchapters  of  the  Code.  To  avoid  confusion,  these 
.subchapters  will  be  referred  to  herein  as  Titles  of 
the  Act. 


this  authority  will  not  be  in  place  until 
EPA  takes  final  action  on  today's 
proposed  rule.  The  process  preceding 
final  action  includes  theconsideration 
of  public  comments  on  today's  proposal 
that  may  alter  the  final  rule. 

Title  I— National  Ambient  Air  Quality 
Standards  and  Stationary  Source 
Requirements. 

EPA  has  established  national  ambient 
air  quality  standards  (NAAQS)  for 
certain  air  pollutants  for  the  protection 
of  the  public  health  ("primary" 
standards)  and  welfare  ("secondary" 
standards).  CAA  section  109,  42  U.S.C. 
7409.  EPA  establishes  these  standards 
after  a  thorough  review  of  the  latest 
scientific  studies  and  literature 
indicating  the  kind  and  extent  of 
identifiable  effects  on  public  health  or 
welfare  which  may  be  expected  from  the 
presence  of  such  pollutants  in  the 
ambient  air  in  varying  quantities.  CAA 
section  108,  42  U.S.C.  7408.  EPA  has 
established  health  and  welfare  NAAQS 
for  six  different  pollutants:  ozone, 
carbon  monoxide,  particulate  matter, 
sulfur  dioxide,  nitrogen  dioxide,  and 
lead.  These  standards  are  codified  m  40 
CFR  Part  50. 

Areas  nationwide  are  "designated" 
based  on -whether- they  meet  the 
NAAQS.  Areas  that  do  not  meet  the 
NAAQS  are  designated 
"nonattainment."  CAA  section  107,  42 
U.S.C.  7407.  States  containing  such 
areas  are  required  to  develop  State 
implementation  plans  (SIPs)  which 
must  bring  the  areas  into  attainment  as 
expeditiously  as  practicable.  If  EPA 
finalizes  today 's  rule  as  proposed , 
Tribes  may  submit  such  implementation 
plans  ("TIPs").  Title  I  contains  general 
requirements  that  SIPs  and,  as 
appropriate,  TIPs  must  meet  (CAA 
section  110(a)(2),  42  U.S.C.  7410(a)(2)) 
as  well  as  planning  provisions  [e.g., 
inventorying  of  emissions)  and  control 
requirements  applicable  to  existing 
stationary  sources  in  nonattainment 
areas.  CAA  sections  171-192,  42  U.S.C. 
7501-75148. 

EPA  has  issued  detailed  guidance  that 
sets  out  its  preliminary  views  on  the 
implementation  of  the  air  quality 
planning  requirements  applicable  to 
areas  that  are  not  in  attainment  with  the 
NAAQS.  This  guidance  is  titled  the 
"General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (or 
"General  Preamble").  See  57  PR  13,498 
(April  16, 1992)  and  57  PR  18,070  (April 
28, 1992).  The  General  Preamble  has 
been  supplemented  with  further 
guidance  on  Title  I  requirements.  See  57 
FR  31,477  (July  16, 1992)  (announcing 
the  availability  of  draft  guidance  for 
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lead  nonattainment  areas  and  serious 
PM-10  nonattainment  areas);  57  FR 
55.621  (Nov.  25. 1992)  (guidance  on  . 
NO,  RACT  requirements  in  ozone 
nonattainment  areas).  EPA  will  likely 
issue  further  supplements  to  the  General 
Preamble. 

Title  I  also  contains  control 
requirements  applicable  to  new  (or 
tnoditied)  major  stationary  sources. 
"Major"  sources  are  those  en?jtting  more 
than  a  certain  amount  of  pollutant  per 
year.  Sources  subject  to  the  New  Source 
Review  ("NSR")  or  Prevention  of 
Significant  Deterioration  ("PSD") 
requirements  may  not  initiate 
construction,  as  it  is  defined  under  the 
law.  without  obtaining  an  NSR  or  PSD 
permit  from  the  State  or  Tribe  (or  from 
EPA.  if  the  State  or  Tribe  has  not  been 
authorized  by  EPA  to  administer  the 
proeram). 

The  nonattainment  NSR  permit 
program  applies  only  in  nonattainment 
areas.  The  Act  directs  EPA  to  require 
States  and  authorizes  EPA  to  permit 
Tribes  to  develop  NSR  permit  programs 
as  part  of  their  SIPs  or  TIPs.  The  NSR 
permit  program  requires  strict  control 
technology  and  emissions  reductions 
from  nearby  sources  to  "offset" 
emissions  released  for  proposed  new  (or 
modified)  major  stationary  sources  in 
nonfittainment  areas.  E.g.,  CAA  section 
J73.  42U.S.C.  7503. 

The  PSD  program  applies  to  certain 
new  or  modified  major  stationary 
sources  in  areas  that  currently  have  air 
quality  meeting  the  NAAQS.  To  prevent 
the  air  quality  in  these  areas  from 
significantly  deteriorating,  the  Clean  Air 
Act  requires  States  in  such  clean  air 
areas  to  develop  permit  programs  that 
impose  control  requirements  on  new  or 
modified  major  stationary  sources.  The 
permit  program  must  also  require  an 
assessment  of  the  air  quality  impacts  of 
proposed  sources  to  raisure  that  new 
sources  will  not  cause  or  contribute  to 
an  exceedance  of  the  NAAQS  or  certain 
allowed  "increments"  of  air  qiiality 
degradation.  CAA  sections  160-169.  42 
U.S.C.  7470-7479.  Since  all  areas  of  the 
country  meet  at  least  one  of  the  NAAQS. 
all  States  are  required  to  have  a  PSD 
program  for  areas  within  their 
jurisdiction.  EPA  administers  PSD 
programs  for  States  that  have  failed  to 
submit  approvable  programs.  In  today's 
action.  Q'A  is  proposing  to  authorize 
Tribes  to  submit  PSD  programs  for  EPA 
approval. 

There  is  also  a  minor  source  permit 
program,  under  CAA  section 
110(a)(2)(C).  42  U.S.C.  7410(a)(2HC). 
and  40  CFR  51.160-164  which  requires 
SIPs  to  include  a  program  regulating  the 
modification  and  construction  of  any 
stationary  source,  regardless  of  size  or 


attainment  status,  as  necessary  to  assure 
that  the  NAAQS  are  achieved.  Li  today's 
action,  EPA  is  proposing  to  authorize 
Tribes  to  include  minor  source  permit 
programs  as  part  of  their  TIPs  in  the 
same  manner  as  States. 

Finally,  EPA  also  issues  new  source 
performance  standards  ("NSPS")  that 
affected  new  or  modified  stationary 
sources  must  meet  in  both  attainment 
and  nonattainment  areas.  States  are 
required  to  submit,  and  EPA  is 
proposing  that  Tribes  be  authorized  to 
submit,  plans  similar  to  SIPs  or  TIPs 
that  provide  for  the  implementation  and 
enforcement  of  certain  requirements  for 
certain  pollutants  regulated  bv  NSPS. 
CAA  sections  111(d).  129.  42'U.S.C. 
7411(d).  7429. 

Conformity.  Section  176  of  the  Act,  42 
U.S.C.  7506.  prohibits  Federal  agencies 
from  supporting  or  providing  financial 
assistance  for  activities  that  do  not 
conform  to  an  approved  SIP  or  TIP.  The 
restriction  extends  to  State.  Tribal  and 
local  transportation  plans  or  projects 
that  are  approved  or  funded  by  a 
Federal  agency. 

Visibility.  Title  I  also  requires  States 
in  which  certain  mandatory  "class  I" 
Federal  areas  (certain  national  paries, 
wildernesses  and  international  parks  as 
specified  in  section  162(a),  42  U.S.C. 
7472(a))  are  located,  or  States  whose 
emissions  may  affect  such  areas,  to 
include  provisions  in  their  SIPs  to 
remedy  and  prevent  visibility 
impairment  in  those  areas.  CAA 
sections  169A  &  169B,  42  U.S.C.  7491  & 
7492.  In  today's  action.  EPA  is 
proposing  to  authorize  Tribes  to  submit 
visibility  TIPs. 

Interstate  Pollution  Provisions. 
Section  126  of  the  Act.  42  U.S.C.  7426. 
authorizes  States  to  petition  the 
Administrator  to  find  that  a  major 
soim:e  or  group  of  stationary  sources  in 
one  State  emits  air  pollutants  that 
contribute  significantly  to 
nonattainment.  interfere  with 
maintenance  of  the  NAAQS.  or  interfere 
with  measures  under  the  PSD  or 
visibility  protection  prt>grams  in  another 
State.  See  also  section  110(a)(2KD)  of 
the  Act  EPA  is  proposing  that  these 
provisions  apply  to  Tribes  in  the  same 
fashion  that  tbey  apply  to  States  so  that 
a  Tribe  or  State  may  take  such  action  to 
remedy  pollution  from  an  upwind  Tribe 
or  State. 

In  addition,  sections  169B.  176A  and 
184.  42  U.S.C  7492.  7506a  &  7511c 
were  added  to  the  Act  in  the  1990 
Amendmoits  and  contain  provisions  for 
cooperatively  addressing  interstate 
pollution  problems.  These  provisions 
authorize  (and.  in  some  instances, 
direct)  the  estabUshment  of  interstate 
transport  commissions  to  address 


regionwide  visibility  impairment,  ozone 
pollution  and  other  NAAQS  pollution 
issues.  The  Governors  of  the  affected 
States  (or  their  designees)  represent  the 
State  members  of  the  commissions. 
Generally,  the  commissions  develop  and 
transmit  recommendations  to  EPA  on 
the  specific  issues  the  commissions  ar»> 
charged  with  addressing.  Thus,  the 
commissions  provide  a  vehicle  for 
facilitating  interstate  cooperation  and 
input  in  addressing  air  pollution 
problems  that  require  a  regional 
solution  due  to  pollutant  transport 
across  poUtical  boundaries.  In  today's 
action,  EPA  is  proposing  to  extend  this 
authority  to  Tribes.  Among  other  things. 
Tribes  would  be  authoriz^  to  petition 
the  Administrator  for  establishment  of 
commissions  and  Tribal  leaders 
included  in  commission  membership  in 
the  same  fashion  as  State  leaders. 

Hazardous  Air  Pollutants.  The 
provisions  gov«-ning  the  emissions  of 
hazardous  air  pollutants  are  also 
contained  in  Title  I.  EPA  is  directed  to 
issue  control  technology  standards 
("maximum  achievable  control 
technology"  or  "N4ACT)  covering  189 
hazardous  air  pollutants.  C\A  section 
112,  42  U.S.C.  7412.  Section  112  also 
contains  provisions  to  p'^vent  and 
minimize  the  consequences  of 
accidental  releases  of,  among  other 
things,  extremely  hazardous  substances. 
States  or,  as  proposed  today.  Tribes  may 
develop  and  submit  to  EPA  for 
approval,  programs  implementing  both 
the  hazardous  air  pollutant  emission 
standards  and  accidental  release 
requirements. 

Enforcement  and  Information 
Collection.  The  Clean  Air  Act  general 
Federal  enforcement  provisions  are 
contained  in  Title  I.  Section  113  of  the 
CAA,  42  U.S.C.  7413.  authorizes  the 
imposition  of  both  civil  and  criminal 
penalties  for  violation  of  Clean  Air  Act 
requirements.  It  also  contains  provisions 
authorizing  EPA  to  pay  cash  awards  to 
persons  furnishing  information  leading 
to  a  criminal  conviction  or  certain  dvil 
penalties. 

Section  114  of  the  Act,  42  U.S.C. 
7414,  contains  provisions  granting  EPA 
broad  authority  to  require,  among  other 
things,  recordkeeping,  monitoring  and 
right  of  entry  and  inspectioiL  It  also 
contains  provisions  authorizing  EPA  to 
delegate  this  authority  to  States  and,  as 
proposed  in  today's  rule.  Tribes. 

Federal  Facilities.  Section  118  of  the 
CAA.  42  U.S.C  7418.  provides  that 
Federal  facilities  must  comply  with  all 
Federal.  State  and  local  air  pollution 
requirements  to  the  same  extent  as 
nongovernmental  agencies  unless 
expressly  exempted  by  the  President. 
EPA  is  proposing  to  extend  this 
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authority  to  Tribal  air  pollution 
requirements. 

Pinancial  Assistance.  The  provisions 
governing  the  issuance  of  Federal 
Bnancial  assistance  to  air  pollution 
control  agencies  are  set  out  in  Title  I. 
CAA  sections  103  &  105,  42  U.S.C.  7403 
&  7405.  The  phrase  "air  pollution 
control  agency"  for  this  purpose  is,  in 
turn,  defined  in  CAA  section  302(b),  42 
U.S.C.  7602(b),  and  expressly  includes 
"[ajn  agency  of  an  Indian  tribe."  An 
"Indian  tribe"  is  defined  in  CAA  section 
302(r).  See  discussion  below  under  Title 
ni/Definitions.  Issues  associated  with 
the  award  of  Federal  financial  assistance 
to  Tribes  are  addressed  in  more  detail  in 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  notice. 

Title  II — Mobile  Sources 

This  Title  contains  the  provisions  of 
the  Clean  Air  Act  addressing  mobile 
sources  (e.g.,  automobiles,  trucks,  off- 
road  vehicles).  It  contains  provisions 
addressing  motor  vehicle  emission 
standards  as  well  as  standards  for 
aircraft  and  non-road  vehicles  and 
engines.  See,  e.g.,  CAA  sections  202, 
213  &  231,  42  U.S.C.  7521,  7547  &  7571. 
It  also  provides  for  the  regulation  of 
motor  vehicle  and  other  fuels,  including 
registration  requirements,  requirements 
for  new  fuels  and  fuel  additives  as  well 
as  provisions  for  reformulated  gasoline 
and  low  sulfur  diesel  fuel.  CAA  section 
211,  42  U.S.C.  7545. 

Significant  provisions  of  this  Title 
preempt  in  whole  or  in  part  the  issuance 
of  State  standards.  For  example,  section 
209  of  the  CAA,  42  U.S.C.  7543, 
precludes  any  State  or  political 
subdivision  &oin  controlling  emissions 
from  new  motor  vehicles.  EPA  may 
waive  this  prohibition  for  California, 
and  other  States  may  adopt  California 
standards;  CAA  sections  209(b)  &  177, 
42  U.S.C.  7543  &  7507.  Similarly,  except 
in  limited  ciromistances.  States  are 
precluded  from  enforcing  controls  on 
motor  vehicle  fuels  that  are  different 
from  those  required  by  EPA.  CAA 
section  211(c)(4).  42  U.S.C.  7545(c)(4). 
Therefore,  the  motor  vehicle  and  fuel 
requirements  in  Title  II  generally  are 
issued  and  administered  by  EPA  unless 
the  statute  contemplates  and  a  State 
qualifies  for  special  treatment  or  waiver 
of  the  preemption  provisions. 

However,  some  Title  II  provisions  are 
administered  by  the  States  through  the 
SIP  system  estabUshed  under  Title  I.  For 
example.  States  containing  certain 
carbon  monoxide  and  ozone 
nonattainment  areas  are  required  to 
develop  and  submit  to  EPA  for  approval 
a  SIP  revision  estabhshing  a  clean-fuel 
vehicle  program  for  motor  vehicle  fleets. 
CAA  section  246.  42  U.S.C.  7586.  States 


containing  certain  carbon  mono,xide 
nonattainment  areas  are  required  to 
develop  and  submit  to  EPA  for  approval 
a  SIP  revision  establishing  an 
oxygenated  gasoline  program.  CAA 
section  211(m),  42  U.S.C.  7545(m).  In 
today's  action,  EPA  is  proposing  to 
extend  this  State-implemented  authority 
to  Tribes. 

Title  Ill—Citizen  Suits 

Section  304  of  the  Act,  42  U.S.C. 
7604,  authorizes  any  person  who 
provides  the  minimum  required 
advance  notice  to  bring  a  civil  action 
against:  any  person,  including  any 
governmental  entity  or  agency,  who  is 
in  violation  of  an  emission  limit;  the 
Administrator  of  EPA  where  he  or  she 
fails  to  carry  out  a  non-discretionary 
duty  under  the  Clean  Air  Act  or  has 
unreasonably  delayed  agency  action; 
any  person  who  proposes  to  construct  or 
constructs  any  new  or  modified  major 
stationary  source  without  a  NSR  or  PSD 
permit  that  meets  the  requirements  of 
the  Act  (described  previously);  and  any 
person  who  is  alleged  to  be  in  violation 
of  such  permit.  The  term  "person" 
"includes  an  individual,  corporation, 
partnership,  association.  State, 
municipality,  political  subdivision  of  a 
State,  and  any  agency,  department,  or 
instrumentality  of  the  United  States  and 
any  officer,  agent,  or  employee  thereof." 
Section  302(e),  42  U.S.C.  7602(e).  The 
Federal  district  courts  are  granted 
jurisdiction  over  such  legal  action.  In 
today's  action,  EPA  is  proposing  that 
Tribes  be  subject  to  these  provisions  in 
the  same  manner  that  States  are. 

Judicial  Review  of  Final  Agency 
Action.  Section  307Cb),  42  U.S.C. 
7607(b),  contains  the  provisions 
governing  judicial  review  of  final 
agency  action  issuing  or  approving 
regulations.  Section  307(b)  specifies  in 
which  U.S.  Court  of  Appeals  an  action 
is  to  be  brought  and  by  what  date  a 
petition  for  review  must  be  filed  with 
the  appropriate  Court  of  Appeals. 

Definitions.  Section  302,  42  U.S.C. 
7602,  contains  definitions  for  many  of 
the  terms  used  in  the  Clean  Air  Act.  The 
terra  "Indian  tribe"  is  among  the  terms 
defined  in  this  section  and  is  defined  as 
"any  Indian  tribe,  band,  nation,  or  other 
organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians."  CAA  section  302(r).  Not  all  cf 
the  CAA  definitions  are  set  out  in 
section  302.  Terms  often  are  defined  in 
the  specific  Titles  in  which  they  appear. 

Outer  Continental  Shelf  Section  328, 
42  U.S.C.  7627,  provides  for  regulation 


of  sources  located  on  the  Outer 
Continental  Shelf  (OCS)  offshore  all  the 
Stages  except  Texas,  Louisiana. 
Mississippi  and  Alabama.  These  sources 
must  comply  with  EPA's  rule  on  OCS 
requirements,  which  generally  set  forth 
requirements  that  are  the  same  as  the 
applicable  requirements  in  the 
corresponding  onshore  area  that  pertain 
to  the  attainment  and  maintenance  of 
ambient  air  quality  standards  and  to 
PSD.  If  States  develop  and  submit  to 
EPA  an  adequate  program.  EPA  can 
delegate  implementation  and 
enforcement  of  these  provisions  to 
States.  EPA  is  proposing  to  extend  such 
authority  to  Tribes  in  today's  action. 

Title  IV— Acid  Deposition. 

This  program  calls  for  phased 
nationwide  emission  reductions  in 
sulfur  dioxide  (SO2)  of  approximately 
10  million  tons  from  1980  levels  from 
fossil  fuel-fired  electric  utility  units. 
These  reductions  are  achieved  through 
the  purchase  and  sale  of  a  fixed  number 
of  SO2  "allowances."  Each  allowance 
entitles  the  holder  to  emit  one  ton  of 
SO2.  Through  this  emissions  trading 
program,  owners  of  "affected"  units  that 
can  reduce  emissions  efficiently  can  sell 
excess  allowances  to  owners  of  units 
where  it  is  more  costly  to  obtain  the 
required  reductions,  tliereby  achieving 
emissions  reductions  in  a  cost-effective 
manner. 

The  acid  rain  program  also  calls  for 
reductions  in  nitrogen  oxides  of 
approximately  2  million  tons  from  1 980 
levels  from  coal-fired  electric  utility 
units.  These  reductions  are  obtained  b\ 
requiring  affected  sources  to  comply 
with  certain  emission  limitations.  In 
many  situations,  compliance  may  be 
demonstrated  by  averaging  the 
emissions  among  different  utility  units. 

The  Title  IV  program  is  a  Federal 
program  during  Phase  I,  from  1995^ 
1999.  However,  during  Phase  II,  which 
begins  in  the  year  2000,  States  will  issue 
the  acid  precipitation  portion  of  the 
operating  permits  addressed  below 
under  Title  V.  42  U.S.C.  7651-7651o.  In 
today's  rule,  EPA  is  proposing  to  extend 
this  Phase  11  permitting  authority  to 
Tribes. 

Title  V— Operating  Permits  Program. 

Title  V  of  the  Act  requires  States  to 
develop  and  submit  to  EPA  an  operating 
permit  program.^  Title  V  calls  for  the 
permitting  of  certain  sources  by  certain 
deadlines.  Operating  permits  are  to 
contain  all  of  the  Clean  Air  Act 
requirements  applicable  to  such 


2  Note  ihat  this  operating  pennit  program  is.  iint 
the  same  as  the  NSR  and  PSD  permit  programs 
described  previously  that,  by  contrast,  require 
construction  permit*. 
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sources.  The  program  is  intended  to 
promote  regulatory  certainty  and 
enforceability.  Title  V  also  provides  for 
the  collection  of  fees  by  the  permitting 
agency  that  reflect  the  reasonable  costs 
of  the  permit  program.  42  U.S.C.  7661- 
7661e.  EPA  has  issued  rules  specifying 
the  minimum  requirements  for  State 
permit  programs.  57  FR  32,250  (July  21. 
1992).  EPA  is  proposing  to  extend  Title 
V  operating  permit  program  authority  to 
Tribes  in  today's  rule. 

Small  Business  Assistance  Program. 
Title  V  also  contains  provisions 
requiring  States  to  adopt  a  small 
business  stationarj'  source  technical  and 
environmental  compliance  assistance 
program,  which  is  to  be  incorporated 
into  the  SIP  described  under  Title  I.  42 
U.S.C.  7661f.  EPA  is  proposing  to 
authorize  Tribes  to  submit  such 
assistance  programs. 

Title  V7— P/iaseout  of  Ozone-Depleting 
Chemicals. 

This  Title  provides  for  the  phase-out 
of  the  production  of  certain  substances 
that  deplete  stratospheric  ozone  as  well 
as  providing  other  restrictions  on  the 
use  of  such  substances.  It  is  a  Federally 
established  and  federally  managed 
program.  42  U.S.C.  7671-7671q.  Among 
other  things,  it  implements  the  Montreal 
Protocol,  a  multinational  agreement 
addressing  damage  to  stratospheric 
ozone. 

Addendum  B — List  of  EPA  Regional 
Offices 

Region  1 
Environmental  Protection  Agency, 

John  F.  Kennedy  Federal  Building. 

One  Congress  Street,  Boston,  MA 

02203,  (617)  565-3420 
Air,  Pesticides  and  Toxics 

Management  Division,  (617)  565- 

3800 
Region  2 
Environmental  Protection  Agency. 

Jacob  K.  Javits  Federal  Building.  26 

Federal  Plaza,  New  York,  NY 

10278.  (212)  264-2657 
Air  and  Waste  Management  Division, 

(212) 264-2301 
Region  3 
Environmental  Protection  Agency, 

841  Chestnut  Building, 

Philadelphia.  PA  19107,  (215)  597- 

9800 
Air,  Radiation  and  Toxics  Division, 

(215) 597-9390 
Region  4 
Environmental  Protection  Agency, 

345  Courtland  Street,  NE,  Atlanta. 

GA  30365.  (404)  347-4727 
Air,  Pesticides  and  Toxics 

Management  Divi^on,  (404)  347- 

3043 
Region  5 


Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
IL  60604-3507,  (312)  353-2000 

Air  and  Radiation  Division,  (312) 
393-1661 
Region  6 

Environmental  Protection  Agency, 
First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue 
12th  Floor  Suite  1200,  Dallas.  TX 
75202-2733,  (214)  655-6444 

Air  Pesticides  and  Toxics  Division, 
(214) 655-7200 
Region  7 

Environmental  Protection  Agency. 
726  Minnesota  Avenue.  Kansas 
City,  KS  66101.  (913)  551-7000 

Air  and  Toxics  Division,  (913)  551- 
7020 
Region  8 

Environmental  Protection  Agency. 
999  18th  Street  Suite  500,  Denver. 
CO  80202-2405,  (303)  293-1603 

.A.ir  and  Toxics  Division  (303)  293- 
0946 
Region  9 

Environmental  Protection  Agency.  75 
Hawthorne  Street,  San  Francisco, 
CA  94105,  (415)  744-1305 

Air  and  Toxics  Division,  (415)  744- 
1219 
Region  10 

Environmental  Protection  Agency, 
1200  Sixth  Avenue.  Seattle.  WA 
98101,  (206)  553-4973 

Air  and  Toxics  Div-ision,  (206)  553- 
1152 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  36-STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  cite  for  part  35. 
subpart  A,  continues  to  read  as  follows: 

Authorit>-:  Sees.  105  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7405 
and  7601(a));  Sees.  106,  205(g),  205(j),  208. 
319,  501(a),  and  518  of  the  Clean  Water  Act. 
as  amended  (33  U.S.C.  1256,  1285(g),  1285(j). 
1288,  1361(aj  and  1377);  sees.  1443,  1450, 
and  1451  of  the  Safe  Drinking  Water  Act  (42 
U.S.C.  300J-2,  300J-9  and  300)-ll);  sees. 
2002(a)  and  3011  of  the  Solid  Waste  Disposal 
Act.  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976  (42 
use.  6912fa).  6931.  6947.  and  6949);  and 
sees.  4.  23,  and  25(a)  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide  Act. 
as  amended  (7  U.S.C.  136(b).  136(u)  and 
136w(a)). 

2.  Section  35.105  is  amended  by 
revising  the  definitions  for  "Eligible 
Indian  Tribe",  "Federal  Indian 
reser\'ation",  and  the  first  definition  for 
"Indian  Tribe",  and  by  removing  the 
second  definition  for  "Indian  Tribe"  to 
read  as  follows: 


§35.105    Definitions. 

•  •        *         »        « 

Eligible  Indian  Tribe  means: 

(1)  For  purposes  of  the  Clean  Water 
Act.  any  federally  recognized  Indian 
Tribe  diat  meets  the  requirements  set 
forth  at  40  CFR  130.6(d);  and 

(2)  For  purposes  of  the  Clean  Air  Act, 
any  federally  recognized  Indian  Tribe 
that  meets  the  requirements  set  forth  at 
§35.220. 

Federal  Indian  resen-ation  means  for 
purposes  of  Clean  Water  Act  or  the 
Clean  Air  Act,  all  land  within  the  limits 
of  any  Indian  reser\'ation  under  the 
jurisdiction  of  the  United  States 
Government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation. 

Indian  Tribe  means: 

(1)  Within  the  context  of  the  Public 
Water  System  Supervision  and 
Underground  Water  Source  Protection 
grants,  any  Indian  Tribe  having  a 
Federally  recognized  governing  body 
carrying  out  substantial  governmental 
duties  and  powers  over  a  defined  area. 

(2)  For  purposes  of  the  Clean  Water 
Act,  any  Indian  Tribe,  band,  group,  or 
community  recognized  by  the  Secretar\- 
of  the  Interior  and  exercising 
goverrunental  authority  over  a  Federal 
Indian  reservation. 

(3)  For  purposes  of  the  Clean  Air  Act. 
any  Indian  Tribe,  band,  nation,  or  other 
organized  group  or  community, 
including  any  Alaskan  Native  Village, 
which  is  recognized  by  the  Secretary  of 
the  Interior  and  which  exercises 
governmental  authority  over  a  Federal 
Indian  reservation  or  other  defined  area. 

*  " »         »         «         * 

3.  Section  35.205  is  amended  bv 
adding  a  sentence  to  the  end  of 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  35.205    Maximum  Federal  share. 

(a)  •   •   *  For  Indian  tribes 
establishing  eligibility  pursuant  to 

§  35.220,  the  Regional  Administrator 
may  provide  financial  assistance  to  in 

an  amount  up  to (amount  to  be 

determined)  of  the  approved  costs  of 
plaiming,  developing,  establishing,  or 
improving  an  air  pollution  control,  and 

up  to (amount  to  be  determined) 

of  the  approved  costs  of  maintaining 
that  program." 

(b)  *   *   *  The  Regional  Administrator 
may  provide  agencies  of  one  or  more 
tribes  that  have  established  eligibility 
pursuant  to  §  35.220  which  have 
substantial  responsibility  for  carrying 
out  an  applicable  implementation  plan 
under  section  110  of  the  Clean  Air  Act 

up  to (amount  to  be  determined) 

of  the  approved  costs  of  planning, 
developing,  establishing,  or  approving 
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an  air  pollution  control  pragnm  and  up 

to (amount  to  be  detennined)  of 

the  approved  costs  of  maintaining  that 
pro^wn. 

4.  Section  35.210  is  amended  by 
adding  a  paragraph  (c)  to  read  as 
follows: 

§35^0    llaintenMce  of  effort. 

***** 

(c)  The  requirements  of  paragraphs  (a) 
and  0>)  of  this  section  shall  not  apply  to 
Indian  tribes  that  have  established 
eligibility  pursuant  to  §  35.220. 

5.  Section  35.215  is  revised  to  read  as 
follows: 

§35.215    Umitatton*. 

(a)  The  R^onal  Administrator  will 
not  award  section  105  funds  to  an 
interstate,  intertribal  or  intermunicipal 
agency  which  does  not  provide 
assiu'ance  that  it  can  develop  a 
comprehensive  plan  for  the  air  quality 
control  region  which  includes 
representation  of  appropriate  State, 
interstate,  local,  and  international 
interests. 

fb)  The  Regional  Administrator  will 
not  award  section  105  funds  to  a  local, 
interstate,  or  intermunicipal  agency 
wdthout  consulting  with  the  appropriate 
official  designated  by  the  Governor  or 
Governors  of  the  State  or  States  affected 
or  the  appropriate  official  of  any 
affected  Indian  tribe  or  tribes. 

(c)  The  Regional  Administrator  will 
not  disapprove  an  application  for  or 
terminate  or  annul  an  award  of  section 
105  funds  without  prior  notice  and 
opportunity  for  a  public  hearing  in  the 
ejected  State  or  area  within  Tribal 
jurisdiction  or  in  one  of  the  affected 
States  or  areas  vrithin  Tribal  jurisdiction 
if  several  are  affected. 

6.  Section  35.220  is  added  just  before 
the  center  beading  "Water  Pollution 
Control  (Section  106)"  to  read  as 
follows: 

§35.220    EHgttXe  Indian  Trit>es. 

The  Administrator  may  make  Clean 
Air  Act  section  105  grants  to  eligible 
Indian  tribes  without  requiring  the  same 
cost  share  that  would  be  required  if 
such  grants  were  made  to  states.  Instead 
grants  to  eligible  tribes  will  include  a 

cost  share  of (amount  to  be 

determined). 

(a)  An  Indian  tribe  is  eligible  to 
receive  such  assistance  if  it  has 
demonstrated  ehgibility  to  be  treated  in 
the  same  manner  as  a  State  under  40 
CFR  49.6. 

(b)  A  tribe  that  has  not  made  a 
demonstration  under  40  CFR  49.6  is 
eligible  for  fioaocial  assistance  under  42 
U.S.C  7405  and  7602(bWl)  if: 


(1)  The  Indian  tribe  has  a  governing 
body  carrying  out  substantial  duties  and 
powers. 

(2)  The  functions  to  be  exercised  by 
the  Indian  tribe  pertain  to  the 
management  and  protection  of  air 
resources  within  the  boundaries  of  an 
Indian  reservation  or  other  areas  within 
the  tribe's  jurisdiction. 

(3)  The  Indian  tribe  is  reasonably 
expected  to  be  capable,  in  the  judgment 
of  the  Regional  Administrator,  of 
carrying  out  the  functitms  to  be 
exercised  in  a  manner  consistent  with 
the  tCTms  and  purposes  of  the  Clean  Air 
Act  and  applicable  regulations. 

(c)  The  Administrator  shall  process  a 
tribal  application  for  financial 
assistance  under  this  section  in  a  timely 
manner. 

7.  Part  49  is  added  to  read  as  follows: 

PART  49— TRIBAL  CLEAN  AiR  ACT 
AUTHORITY 

Sec. 

49.1  Program  overview. 

49.2  Oefinitions. 

49.3  General  Tribal  Qean  Air  Act  authority. 

49.4  dean  Air  Act  provisions  inapplicable 
to  Tribes. 

49.5  Tribal  requests  for  inapplicability  of 
additional  Clean  Air  Act  provisions. 

49.6  Thbal  eJigibility  requirements. 

49.7  Request  by  an  Indian  Tribe  for 
eligibility  determination  and  Clean  Air 
Act  progran]  approval. 

49.8  Provisions  for  Tribal  criminal 
enforcement  authority. 

49.9  EPA  review  ofTribal  Clean  Air  Act 
applications. 

49. 10  EPA  review  of  State  Clean  Air  Act 
programs. 

Authqrity:  42  U.S.C.  7401,  et  seq. 

§49.1    Program  overview. 

(a)  The  regulations  in  this  part 
identify  those  provisions  of  the  Clean 
Air  Act  (Act)  for  which  Indian  Tribes 
are  treated  in  the  same  manner  as  States. 
In  general,  these  regulations  authorize 
eligible  Tribes  to  have  the  same  rights 
as  Slates  under  the  Clean  Atr  Act  and 
authorize  EPA  approval  of  Tribal  air 
quality  programs  meeting  the  applicable 
minimum  requirements  of  the  Act. 

(b)  Nothing  in  this  part  shall  pre\'ent 
an  Indian  Tribe  from  establishing 
additional  or  more  stringent  air  quality 
protection  requirements  not 
inconsistent  with  the  Act. 

§  49.2    Oefinitiofls. 

Clean  Air  Act  or  Act  means  those 
statutory  provisions  in  the  United  States 
Code  at  42  U.S.C.  7401,  et  seq. 

Federal  Indian  Reservation,  Indian 
Reservation  or  Reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 


notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation. 

Indian  Tribe  or  Tribe  means  any 
Indian  Tribe,  band,  nation,  or  other 
organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  tlw  United  States  • 
to  Indians  because  of  their  status  as 
Indians. 

Indian  Tribe  Consortium  or  Tribal 
Consortium  means  a  group  of  two  or 
more  Indian  Tribes. 

State  means  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  and 
American  Samoa  and  include  the 
Commonvroalth  of  the  Notthem  Mariana 
Islands. 

§49.3    General  Tribal  aean  Air  Act 
authority. 

Tribes  meeting  the  ehgibility  criteria 
of  §  49.6  shall  be  ti«ated  in  the  same 
manner  as  States  with  respect  to  all 
provisions  of  the  Clean  Air  Act  and 
implementing  regulations,  except  for 
those  provisions  identified  in  §  49.4  and 
the  regulations  that  implement  those 
provisions. 

§49.4    Clean  Air  Act  provisions 
inapplicable  to  Tribes. 

The  following  provisions  of  the  Clean 
Air  Act  and  any  implementing 
regulations  are  not  applicable  to  Tribes: 

(a)  Specific  plan  submittal  and 
implementation  deadhnes  for  NAAQS- 
related  requirements,  including  but  not 
limited  to  such  deadlines  in  sections 
110(a)(1),  172(a)(2),  182. 187, 189, 191 
of  the  Act. 

(b)  The  specific  deadlines  essociated 
with  the  review  and  revision  of 
implementation  plans  related^to  major 
fuel  burning  sources  in  section  124  of 
the  Act. 

(c)  The  mandatory  imposititm  of 
sanctions  under  section  179  of  the  Act 
because  of  a  failure  to  submit  an 
implementation  plan  or  required  plan 
element  by  a  specific  deadline,  or  the 
submittal  of  an  incomplete  or 
disapproved  plan  or  element. 

(d)  The  "within  2  years"  cUiise  in 
section  1 10(c)(1)  of  the  Act.  The 
inapplicability  of  this  specific  clause 
does  not  in  any  way  curtail  the  general 
authority  delegated  to  the  Administrator 
under  section  110(c)(1)  to  issue  a 
Federal  implementation  plan  upon  the 
failure  of  a  Tribe  to  make  a  required 
submission,  upon  a  finding  that  the  plan 
or  plan  revisicm  submitted  by  a  Tribe  is 
incomplete  or  in  response  to  EPA's 
disapproval  of  a  Tribal  implementation 
plan  in  whole  or  in  part. 
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(e)  Specific  visibility  implementation 
plan  submittal  deadlines  established 
under  section  169A  of  the  Act. 

(f)  Specific  implementation  plan 
"submittal  deadlines  related  to  interstate 
commissions  under  sections  169B(e)(2). 
184(b)(1)  &  (c)(5)  of  the  Act.  For  eligible 
Tribes  participating  as  members  of  such 
Commissions,  the  Administrator  shall 
establish  those  submittal  deadlines  that 
are  determined  to  be  practicable  or,  as 
with  other  non-participating  Tribes  in 
an  affected  transport  region,  provide  for 
Federal  implementation  of  necessary 
measures. 

(g)  Any  provisions  of  the  Act 
requiring  as  a  condition  of  program 
approval  the  demonstration  of  criminal 
enforcement  authority  or  any  provisions 
of  the  Act  providing  for  the  delegation 
of  such  criminal  enforcement  authority. 
Tribes  seeking  approval  of  a  Clean  Air 
Act  program  requiring  such 
demonstration  may  receive  program 
approval  if  they  meet  the  requirements 
for  enforcement  authority  established 
under  §49.8. 

(h)  The  specific  deadline  for  the 
submittal  of  operating  permit  programs 
in  section  502(d)(1)  of  the  Act. 

(i)  The  mandatory  imposition  of 
sanctions  under  section  502(d)(2)(B) 
because  of  failure  to  submit  an  operating 
permit  program  or  EPA  disapproval  of 
an  operating  permit  program  submittal 
in  whole  or  part. 

(j)  The  "2  years  after  the  date  required 
for  submission  of  such  a  program  under 
paragraph  (1)"  clause  in  section 
502(d)(3)  of  the  Act.  The  inapplicability 
of  this  specific  clause  does  not  in  any 
way  curtail  the  general  authority 
delegated  to  the  Administrator  under 
section  502(d)(3)  to  promulgate, 
administer  and  enforce  a  Federal 
operating  permit  program  for  a  Tribe  not 
having  a  program  that  has  been 
approved  in  whole. 

(k)  Section  502(g),  which  authorizes  a 
limited  interim  approval  of  an  operating 
permit  program  that  substantially  meets 
the  requirements  of  Title  V,  but  is  not 
fully  approvable. 

(1)  The  provisions  of  section  503(c) 
that  direct  permitting  authorities  to 
estabUsh  a  phased  schedule  assuring 
that  at  least  one-third  of  the  permit 
applications  submitted  within  the  first 
full  year  after  the  effective  date  of  an 
operating  permit  program  (or  a  partial  or 
interim  program)  will  be  acted  on  by  the 
permitting  authority  over  a  period  of  not 
to  exceed  three  years  after  the  effective 
date. 

(m)  The  provisions  of  section  507(a) 
that  specify  a  deadline  for  the  submittal 
of  plans  for  establishing  a  small 
business  stationary  source  technical  and 


environmental  compliance  assistance 
program. 

(n)  The  provisions  of  section  507(e) 
that  direct  the  estabhshment  of  a 
Compliance  Advisory  Panel. 

§  49.5    Tribal  requests  for  inapplicability  of 
additional  Clean  Air  Act  provisions. 

Any  Tribe  may  request  that  the 
Administrator  specify  additional 
provisions  of  the  Clean  Air  Act  for 
which  It  would  be  inappropriate  to  treat 
Tribes  in  the  same  manner  as  States. 
Such  request  should  clearly  identify  the 
provisions  at  issue  and  should  be 
accompanied  with  an  explanation  why 
it  is  inappropriate  to  treat  Tribes  in  the 
same  manner  as  States  with  respect  to 
such  provisions. 

§  49.6    Tribal  eligibility  requirements. 

Sections  301(d)(2)  and  302(r),  42 
U.S.C.  7601(d)(2)  and  7602(r),  authorize 
the  Administrator  to  treat  an  Indian 
Tribe  in  the  same  manner  as  a  State  for 
the  Clean  Air  Act  provisions  identified 
in  §  49.3  if  the  Indian  Tribe  meets  the 
following  criteria: 

(a)  The  applicant  is  an  Indian  Tribe 
recognized  by  the  Secretary  of  the 
Interior, 

(b)  The  Indian  Tribe  has  a  governing 
body  carrying  out  substantial 
governmental  duties  and  functions. 

(c)  The  functions  to  be  exercised  by 
the  Indian  Tribe  pertain  to  the 
management  and  protection  of  air 
resources  within  the  exterior  boundaries 
of  the  reservation  or  other  areas  within 
the  Tribe's  jurisdiction,  and 

(d)  The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the  EPA 
Regional  Administrator's  judgment,  of 
carrying  out  the  functions  to  be 
exercised  in  a  manner  consistent  with 
the  terms  and  purposes  of  the  Clean  Air 
Act  and  all  applicable  regulations. 

§  49.7    Request  by  an  Indian  Tribe  tor 
eliglbility  determination  and  Clean  Air  Act 
program  approval. 

(a)  An  Indian  Tribe  may  apply  to  the 
EPA  Regional  Administrator  for  a 
determination  that  it  meets  the 
eligibility  requirements  of  §  49.6  for 
Clean  Air  Act  program  authorization. 
The  application  shall  concisely  describe 
how  the  Indian  Tribe  vsdll  meet  each  of 
the  requirements  of  §  49.6  and  should 
include  the  following  information: 

(1)  A  statement  that  the  applicant  is 
an  Indian  Tribe  recognized  by  the 
Secretary  of  the  Interior. 

(2)  A  descriptive  statement 
demonstrating  that  the  applicant  is 
currently  carrying  out  substantial 
governmental  duties  and  powers  over  a 
defined  area.  This  statement  should: 

(i)  Describe  the  form  of  the  Tribal 
government; 


(ii)  Describe  the  types  of  government 
functions  currently  performed  by  the 
"Tribal  governing  body  such  as,  but  not 
limited  to.  the  exercise  of  pohce  powers 
affecting  (or  relating  to)  the  health, 
safety,  and  welfare  of  the  affected 
populaUon;  taxation;  and  the  exercise  of 
the  power  of  eminent  domain;  and 

(iii)  Identify  the  source  of  the  Tribal 
government's  authority  to  carry  out  the 
governmental  functions  currently  being 
performed. 

(3)  A  descriptive  statement  of  the 
Indian  Tribe's  authority  to  regulate  air 
quahty.  For  applications  covering  areas 
within  the  exterior  boimdaries  of  the 
applicant's  Reservation  the  statement 
must  identify  with  clarity  and  precision 
the  exterior  boundaries  of  the 
reser\'ation  including,  for  example,  a 
map  and  a  legal  description  of  the  area. 
For  Tribal  appUcations  covering  areas 
outside  the  boundaries  of  the 
applicant's  Reser\'ation  the  statement 
should  include: 

(i)  A  map  or  legal  description  of  the 
area  over  which  the  application  asserts 
authority. 

(ii)  A  statement  by  the  applicant's 
legal  counsel  (or  equivalent  official) 
which  describes  the  basis  for  the  Tribe's 
assertion  of  authority  (including  the 
nature  or  subject  matter  of  the  asserted 
regulatory  authority)  which  may  include 
a  copy  of  documents  such  as  Tribal 
constitutions,  by-laws,  charters, 
executive  orders,  codes,  ordinances, 
and/or  resolutions  which  support  the 
Tribe's  assertion  of  authority. 

(4)  A  narrative  statement  describing 
the  capability  of  the  appUcant  to 
effectively  administer  any  Clean  Air  Act 
program  for  which  the  Tribe  is  seeking 
approval.  The  narrative  statement  must 
demonstrate  the  appUcant's  capability 
consistent  with  the  apphcable 
provisions  of  the  Clean  Air  Act  and 
implementing  regulations  and.  if 
requested,  may  include: 

(i)  A  description  of  the  Indian  Tribe's 
previous  management  experience  which 
may  include  the  administration  of 
programs  and  services  authorized  by  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450.  et  seq.),  the  Indian  Mineral    • 
Development  Act  (25  U.S.C.  2101.  et 
seq.).  or  the  Indian  Sanitation  Facility 
Construction  Activity  Act  (42  U.S.C. 
2004a); 

(ii)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  Tribal  governing  body  and  a  copy  of 
related  Tribal  laws,  policies,  and 
regulations; 

(iii)  A  description  of  the  entity  (or 
entities)  which  exercise  the  executive, 
legislative,  and  judicial  functions  of  the 
Tribal  government; 
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(iv)  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  Tribe 
which  will  assume  primary 
responsibility  for  administering  a  Clean 
Air  Act  program  (including  a 
description  of  the  relationship  between 
the  existing  <Mr  proposed  agency  and  its 
regulated  entities); 

(v)  A  description  of  the  technical  and 
administrative  capabilities  of  the  staff  to 
administer  and  manage  an  effective  air 
quality  program  or  a  plan  which 
proposes  how  the  Tribe  will  acquire 
administrative  and  technical  expertise. 
The  plan  should  address  how  the  Tribe 
will  obtain  the  funds  to  acquire  the 
administrative  and  technical  expertise. 

(5)  A  Tnbe  that  is  a  member  of  a 
Tribal  consortium  may  rely  on  the 
expertise  and  resources  of  the 
consortium  in  demonstrating  imder 
paragraph  (aK4)  of  this  section  that  the 
Tribe  is  reasonably  expected  to  be 
capable  of  carrying  out  the  functions  to 
be  exercised  consistent  with  §  49.6(a)(4). 
A  Tribe  relying  on  a  consortium  in  this 
manner  must  provide  reasonable 
assurances  that  the  Tribe  has 
responsibility  for  carrying  out  necessary 
functions  in  the  event  the  consortium 
fails  to. 

(6)  Where  applicable  Clean  Air  Act  or 
implementing  regulatory  requirements 
mandate  criminal  enforcement 
authority,  an  application  submitted  by 
an  Indian  Tribe  may  be  approved  if  it 
meets  the  requirements  of  §  49.8. 

(7)  Additional  information  required 
by  the  EPA  Regional  Administrator 
which,  in  the  judgment  of  the  EPA 
Regional  Administrator,  is  necessary  to 
support  an  application. 

(8)  Where  the  applicant  has 
previously  received  authorization  for  a 
Clean  Air  Act  program  or  for  any  other 
EPA-administered  program,  the 
applicant  need  only  identify  the  prior 
authorization  and  provide  the  required 
information  which  has  not  been 
submitted  in  the  previous  application. 

(b)  A  Tribe  may  simultaneously 
submit  a  request  for  an  ehgibility 
determination  and  a  request  for 
approval  of  a  Clean  Air  Act  program. 

(c)  A  request  for  Clean  Air  Act 
program  approval  must  meet  any 
applicable  Clean  Air  Act  statutory-  and 
regulatory  requirements  and  may 
contain  any  reasonable  portion  of  a 
Clean  Air  Act  program  to  the  extent  not 
inconsistent  with  applicable  statutory 
and  regulatory  requirements. 

§49.8    Provisions  for  Tribal  crtminal 
•nforcement  authority. 

To  the  extent  that  an  Indian  Tribe  is 
precluded  from  asserting  criminal 
enforcement  authority,  die  Federal 
government  will  exercise  primary 


criminal  enforcement  responsibility. 
The  Tribe,  with  the  EPA  Region,  shall 
develop  a  procedure  by  which  the 
Tribal  agency  will  refer  potential 
criminal  violations  to  tl^  EPA  Regitmal 
Administrator,  as  agreed  to  by  the 
parties,  in  an  appropriate  and  timely 
manner.  This  procedure  shall 
encompass  all  circumstances  in  which 
the  Tribe  is  incapable  of  exercising 
applicable  enforcement  requirements  as 
provided  in  §  49.7(a)(6).  This  agreement 
shall  be  incorporated  into  a 
Memorandiun  of  Agreement  with  the 
EPA  Region. 

§49.9    EPA  review  of  Tribal  Clean  Ab- Act 
applicatiorts. 

(a)  The  EPA  Regional  Administrator 
shall  process  a  request  of  an  Indian 
Tribe  submitted  under  §  49.7  in  a  timely 
manner.  The  EPA  Regional 
Administrator  shall  promptly  notify  the 
Indian  Tribe  of  receipt  of  the 
application. 

(b)  VWthin  30  days  of  receipt  of  an 
Indian  Tribe's  initial,  complete 
application,  the  EPA  Regional 
Administrator  shall  notify  all 
appropriate  governmental  entities. 

(1)  For  Tribal  applications  addressing 
air  resources  within  the  exterior 
boundaries  of  the  Reservation,  EPA's 
notification  of  other  governmental 
entities  shall  specify  the  geographic 
boundaries  of  the  Reservation. 

(2)  For  Tribal  appUcations  addressing 
off-reservation  areas,  EPA's  notification 
of  other  governmental  entities  shall 
include  the  substance  and  bases  of  the 
Tribe's  assertions  that  it  meets  the 
reouirements  of  §  49.6(a)(3). 

(c)  The  governmental  entities  shall 
have  15  days  to  provide  written 
comments  to  EPA's  Regional 
Administrator  regarding  any  dispute 
concerning  the  boundary  of  the 
Reservation.  Where  a  Tribe  has  asserted 
jurisdiction  over  off-reservation  lands, 
appropriate  governmental  entities  may 
request  a  single  15-day  extension  to  the 
general  15-day  comment  period. 

(d)  In  all  cases,  comments  must  be 
timely,  limited  to  the  scope  of  the 
Tribe's  jurisdictional  assertion,  and 
clearly  explain  the  substance,  bases  and 
extent  of  any  objections.  If  a  Tribe's 
assertion  is  subject  to  a  conflicting 
claim,  the  EPA  Regional  Administrator 
may  request  additional  information  and 
may  consuU  with  the  Department  of  the 
Interior. 

(e)  The  EPA  Regional  Administrator 
shall  decide  the  scope  of  the  Tribe's 
jurisdiction.  If  a  confhcting  claim 
cannot  be  promptly  resolved,  the  EPA 
Regional  Administrator  may  approve 
that  pcfdon  of  an  applicaticm 
addressdng  all  undisputed  areas. 


(f)  A  determination  by  the  EPA 
Regional  Administrator  oonoeming  thp 
boundaries  of  a  Reservation  or  Tribal 
jurisdiction  over  other  off-resoTration 
areas  shall  apply  to  all  future  Clean  Air 
Act  apphcations  from  that  Tribe  or 
Tribal  consortia  and  no  further  notice  of 
governmental  entities  as  provided  in 
paragraph  (b)  of  this  section  shall  be 
provided,  unless  the  application 
presents  different  jurisdictional  issues 
or  significant  new  factual  or  legal 
information  relevant  to  jiirisdicdon  is 
presented  to  the  EPA  Regional 
Administrator. 

(g)  If  the  EPA  Regional  Administrator 
determines  that  a  Tribe  meets  the 
requirements  of  §  49.6,  the  Indian  Tribe 
is  eligible  to  be  treated  in  the  same 
manner  as  a  State  for  those  Clean  Air 
Act  provisions  identified  in  §49.3.  The 
eligibility  will  extend  to  all  areas  within 
the  exterior  boundaries  of  the  Tribe's 
reservation,  as  determined  by  the  EPA 
Regional  Administrator,  and  any  other 
areas  the  EPA  Regional  Administrator 
has  determined  to  be  within  the  Tribe's 
jurisdiction. 

(h)  A  Tribal  application  containing  a 
Clean  Air  Act  program  submittal  will  be 
reviewed  by  EPA  in  the  same 
procedural  and  substantive  manner  as 
EPA  would  review  a  similar  State 
submittal. 

(i)  The  EPA  Regional  Administrator 
shall  return  an  incomplete  or 
disapproved  application  for  eligibility 
or  program  approval  to  the  "Tribe  with 
a  summary  of  the  deficiencies. 

§  49.10    EPA  review  of  State  Clean  Air  Act 
programs. 

A  State  Clean  Air  Act  program 
submittal  shall  not  be  disapproved 
because  of  failure  to  address  air 
resources  within  the  exterior  boundaries 
of  an  Indian  Reser/ation  or  other  areas 
within  the  jurisdiction  of  an  Indian 
Tribe. 

PART  50— NATIONAL  PRIMARY  AND 
SECONDARY  AMBIENT  AIR  OUAUTY 
STANDARDS 

8.  The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

Authority:  Clean  Air  Act,  42  U.S.C.  7401, 

(?/  seq. 

9.  Section  50.1  is  amended  by  adding 
paragraph  (i)  to  read  as  follows: 

§5ai    Definitions. 

»         •         »         *         * 

(i)  Indian  country  is  as  defined  in  18 
U.S.C.  1151. 

10.  Section  50.2  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 
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§50.2    Scope. 

*        »        *        «   •     » 

(c)  The  promulgation  of  national 
primary  and  secondary  ambient  air 
quality  standards  shall  not  be 
considered  in  any  maimer  to  allow 
significant  deterioration  of  existing  air 
quality  in  any  portion  of  any  State  or 
Indian  country. 

(d)  The  proposal,  promulgation,  or 
revision  of  national  priman,  and    . 
secondary  ambient  air  quality  standards 
shall  not  prohibit  any  State  or  Indian 
Tribe  from  establishing  ambient  air 
quality  standards  for  that  State  or  Indian 
Tribe  or  any  portion  thereof  which  are 
more  stringent  than  the  national 
standards. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

11.  The  authority  citation  for  part  81 
is  revised  to  read  as  follows: 

Authority:  Clean  Air  Act.  42  U  S.C.  7401. 
el  seq. 


12.  Section  81.1  is  amended  by 
revising  paragraph  (a)  and  adding  new- 
paragraphs  (c),  (d)  and  (e)  as  follows: 

§81.1    Definitions. 

(a)  Act  means  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7401;  et  seq.). 

***** 

(c)  Federal  Indian  Reservation,  Indian 
Reservation  or  Reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  tlie  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reser\'ation. 

(d)  Indian  Tribe  or  Tribe  means  any 
Indian  Tribe,  band,  nation,  or  other 
organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Fedf  rally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

(e)  State  means  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 


Rico,  the  Virgin  Islands,  Guam,  and 
American  Samoa  and  includes  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Subpart  C— Section  107  Attainment 
Status  Designations 

13.  The  authority  citation  for  subpart 
C.  pari  81  is  revised  to  read  as  follows: 

.Authority:  Clean  Air  .Act,  42  US  C  7401, 
et  seq. 

§81.300    [Amended] 

14.  Section  81.300(a)  is  amended  by 
revising  the  words  "Both  the  State  and 
EPA  can  initiate  changes  to  these 
designations,  but  any  State"  to  read  "A 
State,  an  Indian  Tribe  determined 
eligible  for  such  functions  under  40  CFR 
part  49,  and  EPA  ca.'i  initiate  changes  to 
these  designations,  but  any  State  or 
Tribal  redesignation  must  be  submitted 
to  EPA  for  concurrence." 
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DEPARTMErn*  OF  EDUCATION 

34  CFR  Part  647 
RIN  1840^865 

Ronald  E.  McNair  Postbaccalaureate 
Achievement  Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  establishes 
regulations  to  govern  the  Ronald  E. 
McNair  Postbaccalaureate  Achievement 
Program  (McNair).  The  regulations  are 
needed  to  implement  statutory  changes 
made  to  the  McNair  program  by  the 
Higher  Education  Amendments  of  1992 
and  the  Higher  Education  Technical 
Amendments  Act  of  1993.  These 
regulations  also  codify  those  policies 
and  practices  that  have  been  used  in  the 
requirements  governing  the  program  for 
the  past  four  years.  Previously,  the 
McNair  program  has  been  administered 
using  only  the  program  statute  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
EFFECTIVE  DATE:  These  regulations  take 
effect  on  or  before  October  11, 1994  or 
later  if  the  Congress  takes  certain 
adjournments,  except  that  compliance  is 
not  required  with  the  information 
collection  requirements  in  §647.21, 
647.22,  and  647.32  until  the  information 
collection  requirements  contained  in 
these  sections  have  been  submitted  by 
the  Department  of  Education  and 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980.  If  you  want  to 
know  the  effectfve  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  S.  Bland,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.VV., 
Room  5065,  Washington,  D.C.  20202- 
5249.  Telephone:  (202)  708-4804. 
Individuals  who  use  a 
telecommunications  devitij  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-a77-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
purposes  and  allowable  activities  of  the 
McNair  program  support  the  National 
Education  Goals.  Specifically,  the 
program  funds  projects  designed  to 
increase  the  number  of  United  States 
undergraduate  and  graduate  students, 
especially  minorities,  who  complete 
advanced  degrees  in  numerous 
disciplines,  including  thp  fields  of 


mathematics  and  science,  and  the 
proportion  of  graduates  equipped  with 
the  capacity  for  advanced  critical 
analysis  and  problem  solving. 

On  December  2, 1993,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  McNair 
program  in  the  Federal  Register  (58  FR 
63870).  In  this  notice  the  Secretary 
solicited  public  comment  on  the 
proposed  regulations. 

Analysis  of  Comments  and  Changes 

In  res5)onse  to  the  Secretary's 
invitation  in  the  NPRM,  17  persons" 
submitted  comments  on  the  proposed 
regulations.  The  following  is  an  analysis 
of  the  comments  and  the  changes  in  the 
regulations  since  publication  of  the 
NPRM.  Substantive  issues  are  discussed 
imder  the  section  of  the  regulations  to 
which  tfiey  pertain.  Technical  and  other 
minor  changes  made  to  the  language 
published  in  the  NPRM — and  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  under  applicable 
statutory  authority — are  not  addressed. 

Who  is  Eligible  for  a  Grant?  (Section 
647.2) 

Comment:  The  Secretary  received  one 
comment  regarding  eligible  applicants 
under  this  program.  The  commenter 
encouraged  the  Ser  retary  to  include 
"disciplinary  groups"'  such  as 
professional  associations  and  public  or 
private  agencies  or  organizations  or 
combinations  of  these  groups  as  eligible 
applicants  under  the  McNair  program. 
The  commenter  indicated  that  these 
groups  are  included  as  eligible  under 
section  402A  of  the  Higher  Education 
Act  of  1965  as  amended  (HEA)  and  that 
the  Department  is  being  overly 
restrictive  in  this  limitation. 

Discussion:  The  Secretary  believes 
§647.2  of  these  regulations  accurately 
reflects  section  402E  of  the  HEA  which 
authorizes  the  McNair  program.  While 
section  402A  of  the  HEA  denotes  the 
full  complement  of  eligible  applicants 
for  all  Federal  TRIO  Programs, 
institutions  of  higher  education  and 
combinations  of  those  institutions  are 
generally  the  only  entities  that  can 
provide  McNair  program  services. 
Further,  section  402E(d)  of  the  HEA 
provides  for  specific  award 
considerations  for  institutions  of  higher 
education.  However,  applicants  are 
encouraged  to  solicit  and  encourage  the 
participation  and  coordination  of 
professional  associations,  both  private 
and  public,  to  further  enhance  the 
quality  of  the  services  to  be  provided  to 
the  eligible  participants. 

Changes:  None. 


Who  Is  Eligible  To  Participate  in  a 
McNair  Grant?  (Section  647.3) 

Comments:  Many  cominenters 
suggested  that  the  Secretary  change 
§  647.3  by  deleting  tlie  eligibility 
requirement  that  students  must  hate 
completed  their  sophomore  year  of 
study  to  participate  in  the  McNair 
program.  The  commenters  felt  that  this 
requirement  was  overly  restrictive  and 
placed  an  additional  eligibility 
requirement  that  went  beyond 
legislative  intent.  Further,  the  _ 
commenters  felt  that  early  intervention, 
even  at  the  freshman  level,  may  provide 
the  program  participants  with  necessary 
information  and  motivation  necessary  to 
make  future  educational  choices  and 
decisions. 

Discussion:  The  Secretary  has 
determined  that  the  requirement  that 
students  must  have  completed  their 
sophomore  year  of  study  before  they  are 
eligible  to  participate  in  the  McNair 
program  is  overly  restrictive  and  has 
deleted  the  requirement.  However, 
because  of  the  small  size  of  the  McNair 
program  (less  than  70  grants  nationwide 
and  under  2,000  participants  currentl\ ). 
the  Secretary  encourages  grantees  to 
focus  project  services  on  students  in  . 
their  junior  and  senior  years  of 
undergraduate  study.  Th'is,  the 
Secretary  prefers  to  see  the  emphasis  of 
the  McNair  program  placed  on  students 
who  have  completed  the  general 
college-wide  requirements  and  are  ^e.^dy 
to  select  their  major  Helds  of  study. 
Nevertheless,  the  Secretary  will  not 
absolutely  preclude  freshinen  and 
sophomores  from  participation  in  the 
McNair  program.  Grantees  are  advised 
that  recipients  of  summer  research 
internships  must  have  completed  their 
sophomore  year.  It  should  be  noted  that  . 
a  companion  program.  Student  Support 
Services,  emphasizes  the  provision  of 
academic  support  services  to  freshmen 
and  sophomore  students,  including 
mentoring  and  coimseling,  to  encourage 
enrollment  in  postbaccalaureate 
programs  of  study. 

Changes:  The  requirement  that 
students  must  have  completed  their 
sophomore  year  of  study  to  be  eligible 
to  participate  in  the  McNair  program 
has  been  deleted  except  with  regard  to 
summer  research  internships. 

Comments:  Several  commenters 
questioned  whether  the  proposed 
regulations  would  allow  students 
enrolled  at  the  master's  level  of  studies 
to  participate  in  the  McNair  program. 

Discussion:  The  proposed  regulations 
do  not  preclude  the  participation  of 
students  enrolled  in  master's  level 
studies.  However,  given  the  types  of 
activities  and  services  normally 
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provided  by  the  McNair  program,  the 
Secretary  anticipates  that  students  at  the 
master's  level  of  study  probably  have 
received  effective  preparation  for 
doctoral  studies. 
Changes:  None. 

How  Long  Is  a  Project  Period?  (Section 
647.5) 

Comment:  The  Secretary  received  one 
comment  regarding  whether  the  four-to- 
five  year  grant  award  cycles  would  be 
made  retroactive  to  include  the  grantees 
currently  funded  under  the  McNair 
program. 

Discussion:  Grant  awards  made  in  FY 
1995  will  be  for  either  four  or  five  years, 
depending  upon  the  peer  review  score 
received  by  applicants  in  the 
competition.  The  grant  award  cycle  for 
currently  funded  grantees  under  the 
McNair  program  will  not  be  modified. 

Changes:  None. 

What  Definitions  Apply?  (Section  647.7) 

Comment:  One  commenter  suggested 
that  the  definition  for  first-generation 
college  student  might  be  clarified  by 
utilizing  the  language  agreed  upon  in 
the  Talent  Search  Program  for  the 
similar  definition  of  potential  first- 
generation  college  student  (§  643.7). 

Discussion:  The  Secretary  agrees  with 
the  commenter. 

C/jonges;  The  definition  oi  first- 
generation  college  student  has  been 
revised  to  reflect  the  definition  of  that 
term  in  the  Talent  Search  Program 
regulations. 

Comments:  None. 

Discussion:  The  Secretary  has 
reviewed  the  regulations  since  the 
publication  of  the  NPRM  and  has 
determined  that  providing  information 
on  what  groups  eire  underrepresented  in 
graduate  education  is  beneficial  to  all 
prospective  applicants.  However,  there 
is  no  need  to  define  both  Individuals 
from  groups  underrepresented  in 
graduate  education,  and  Groups 
underrepresented  in  graduate 
education. 

Changes:  The  definition  of 
"Individuals  from  groups 
underrepresented  in  graduate 
education"  has  been  deleted  and 
replaced  with  the  definition  of  "Groups 
underrepresented  in  graduate 
education." 

Further,  an  additional  definition  has 
been  added  to  this  section  for  "target 
population."  Applicants  are-asked  to 
provide  information  on  their  proposed 
"target  population"  under  the  "Need" 
criterion,  which  was  revised  in  response 
to  comments  that  the  criterion  not  be 
restricted  to  an  applicant's  student 
population. 


Comments:  Several  commenters 
questioned  the  definition  of  summer 
internship.  Exception  was  taken  to  the 
phrase,  ••  •   •   •  that  normally  will  occur 
between  the  junior  and  senior  year 
*   *   *  "  because  it  appears  restrictive 
and  one  commenter  suggested  that  the 
term  "experienced  practitioner"  be 
defined. 

Discussion:  The  Secretary  disagrees 
that  the  definition  of  this  term  could  be 
interpreted  as  requiring  that  a  summer 
internship  take  place  only  between  a 
student's  junior  and  senior  years  but 
decided  to  delete  the  phrase 
nevertheless. 

Changes:  The  definition-of  'summer 
internship"  has  been  revised,  and  the 
Secretary  has  replaced  the  term 
"experienced  practitioners"  with 
"experienced  faculty  researchers." 

How  Does  the  Secretary  Decide  which 
New  Grants  to  Make?  (Section  647.20) 

Comments:  Two  commenters 
observed  that  tlie  eight  point  ma.ximum 
prior  experience  score  conflicts  with  the 
language  included  in  the  Higher 
Education  Technical  Amendments  of 
1993. 

Discussion:  The  Secretary  has  raised 
-  the  maximum  prior  experience  score  to 
15' points  as  required  by  a  statutory 
change  made  by  the  Higher  Education 
Technical  Amendments  Act  of  1993. 

Changes:  The  maximum  score  for  all 
the  criteria  in  §647.22  is  15  points. 
Further,  the  Secretar>'  has  modified  the 
maximum  score  for  each  criterion  in 
that  section  to  reflect  the  new  total 
score. 

Comments:  One  commenter  objected 
to  the  provision  that  additional  points, 
equal  to  lO  percent  of  the  applicant's 
score,  be  awarded  to  applications  from 
Guam,  the  Virgin  Islands,  American 
Samoa,  the  Trust  Territory  of  the  Pacific 
Islands  and  the  Northern  Mariana 
Islands.  The  commenter  objected 
because  the  commenter  believes  it  gives 
those  applicants  an  unfair  advantage. 

Discussion:  The  requirement  that 
priority  be  gnen  to  proposals  submitted 
by  the  territories  was  deleted  from  the 
Higher  Education  Act  by  the  Higher 
Education  Technical  Amendments  Act 
of  1993. 

Changes:  The  provision  has  been 
deleted  from  §  647.20(a)  of  the 
regulations. 

Comments:  Several  commenters 
objected  to  §  647.20(c)  of  the  proposed 
regulations,  which  describes  how  the 
Secretary'  awards  grants  when  two  or 
more  applications  receive  identical 
scores  and  all  of  these  applications 
cannot  be  funded.  The  commenters 
suggested  that  the  use  of  a  subjective 
selection  factor  such  as  geographical 


distribution  was  not  impartial  and  could 
possibly  be  construed  as  setting  a  new 
precedent  for  other  TRIO  funding. 

Discussion:  The  Secretary  believes 
that  a  tie-breaker  that  takes  into  account 
underser\'ed  geographic  areas  is 
appropriate.  The  Secretarj'  further 
believes  this  provision  reflects 
congressional  concern  regarding 
equitable  distribution  of  senices  to 
geographic  areas  and  eligible 
populations  that  have  been  underserved 
by  the  program. 

Changes:  None. 

What  Selection  Criteria  Does  thf 
Secretary  Use?  (Section  647.211 

Comments:  Several  commenters 
questioned  why  the  "Need"  criterion  is 
based  on  the  eligibility  of  students  at  the 
applicant  institution  when  the  program 
legislation  does  not  restrict  an 
applicant's  service  area  to  its  own 
student  population. 

Discussion:  The  Secretary  agrees  that 
the  "Need"  criterion  as  published  could 
inadvertently  restrict  the  applicant's 
service  area. 

Changes:  Section  647.21(b)  has  been 
revised  and  reformatted  to  appear  as 
§647.21{a). 

Comments:  One  commenter  suggested 
that  §647.21(c)(2)  would  be 
strengthened  by  addmg  an  objectives 
section,  which  would  require  the 
inclusion  of  information  on  specific 
process  and  outcome  objectives  relative 
to  the  purposes  of  the  McNair  program, 
their  relevance  in  addressing  the  needs 
of  the  target  group,  and  their  clarity  and 
attainability  given  the  project  budget 
and  other  resources. 

Discussion:  The  Secretar>'  has 
reviewed  the  proposed  regulations  and 
determined  that  the  inclusion  of  process 
and  outcome  objectives  would  provide 
relevant  information  about  the  quality  of 
the  proposed  project.  Further,  to  avoid 
duplication  or  overlap  of  information 
requested,  additional  changes  within 
the  selection  criteria  have  been  made  to 
delete  the  criterion,  "Meeting  the 
purpose  of  the  McNair  program."  to 
include  a  new  criterion,  "Objectives," 
and  to  revise  the  criterion.  "Plan  of 
Operation."  Also  included  is  a 
redistribution  of  the  points  that  may  be 
earned  under  each  criterion. 

Changes:  Section  647.21  (b)  and  (c) 
has  been  modified  to  include  a  new 
criterion.  "Objectives,"  a  revision  of  the 
"Plan  of  Operation"  criterion,  and  a 
modification  of  the  point  distribution. 

Comments:  Several  commenters 
suggested  that  §  647.21(c)(2)  appeared  to 
be  overly  restrictive  by  requesting 
information  on  time  commitments  for 
all  employees  of  the  project  rather  than 
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just  those  designated  as  "key" 
personneL 

Discussion:  As  a  result  of  the  overall 
modification  of  the  program  selection 
criteria,  the  Secretary  has  concentrated 
all  personnel  concerns  in  §  647^1(d]  of 
the  revised  selection  criteria. 

Changes:  Section  647.21  has  been 
modified. 

Comments:  One  commenter  suggested 
that  the  "Plan  of  Operation"  criterion 
failed  to  include  language  that  mirrored 
section  402A(c)(6).  which  encourages 
coordination  among  TRIO  prc^rams  and 
other  programs  for  disadvantaged 
students  regardless  of  their  funding 
source. 

Discussion:  The  Secretary  is  aware  of 
the  legislative  language  to  coordinate 
programs  for  disadvantaged  students 
and  agrees  that  h  should  be  addressed 
in  the  regulations.  TTierefore,  the 
selection  criteria,  specifically 
§  647.21(c)|8),  have  been  modified  to 
include  a  request  for  pertinent 
information  regarding  any  planned 
coordination  activities. 

Changes;  Section  647.21(c)(2)  has 
been  redesignated  as  §  647.21(c)(8)  and 
modified  to  include  language  requesting 
details  of  planned  coordination 
activities  by  the  applicant. 

Comments:  Several  commenters 
objected  to  the  inclusion  of  fee  waivers 
or  tuition  waivers  as  requirements  for 
funding  consideration  and  f>oint 
assignment  included  in  §  647.21(e)(3). 

Discussion:  The  Secretary  has 
reviewed  the  pertinent  section  under 
§  647.21(e)(3)  and  has  determined  that 
the  phrase  in  question  is  appropriate. 
The  waiving  of  fees  is  not  required  as 
a  condition  of  funding.  Rather,  the 
examples  listed  are  but  a  few 
suggestions  of  the  many  kinds  of 
support  that  could  be  construed  as 
positive  in  nature  and  an  indicator  of 
institutional  ctKnmitmeni. 

Changes:  None. 

Comments:  Several  commenters 
questioned  the  requirement  contained 
in  the  proposed  plan  of  operation 
(§  647.2  llc)(4)(i)).  which  states  that 
participants  selected  for  the  program  be 
enrolled  in  programs  of  study  in  which 
a  doctorate  degree  is  the  terminal 
degree.  It  was  the  consensus  of  the 
commenters  that  this  language  infers 
that  students  in  some  pre-professional 
programs  (such  as  law  or  medical 
technology)  might  be  inehgible  for 
program  participation. 

Discussion:  The  Secretary  has 
reviewed  the  criterion  and  the  language 
in  question  has  been  deleted  due  to  the 
overall  modification  of  the  plan  of 
operation.  However,  it  should  be  noted 
that  the  intent  of  section  402A  describes 
the  purpose  of  the  McNair  program  as 


one  that  motivates  and  prepares 
students  for  doctoral  programs.  Thus, 
this  may  preclude  some  fields  of  study 
that  terminate  at  the  master's  level  and 
some  preprofessional  programs. 

Changes:  The  plan  of  operation  has 
been  modified  and  the  language  in 
question  has  been  deleted. 

Comments:  One  commenter 
questioned  the  failure  of  the  selection 
criteria  to  include  the  award 
considerations  contained  in  section 
402B(d)(3)  of  the  HEA  that  called  for 
consideration  of  students  enrolled  in 
projects  authorized  under  this 
"section." 

Discussion:  The  reference  in  section 
402E(d)(3)  to  this  "section"  refers  to 
section  402E  of  the  HEA,  which  is  the 
section  authorizing  the  McNair  Program. 
Therefore,  since  the  only  Federal  TRIO 
Program  that  serves  students  already 
enrolled  in  institutions  of  higher 
education  is  the  Student  Support 
Services  program,  the  Secretary  has 
interpreted  that  section  as  applying  to 
the  Student  Support  Services  program 
and  has  revised  § 647.21(c)(3) 
accordingly. 

Changes:  Section  647.21(c)(3)  has 
been  revised  and  redesignated  as 
§  647.21(c)(1). 

How  Does  the  Secretary  Evaluate  Prior 
Expahence?  (Section  647.22) 

Comments:  One  commenter  suggested 
that  the  consideration  of  information 
relevant  to  the  previous  five  years  of 
funding  prior  to  the  fiscal  year  under 
funding  consideration  provided  an 
insufficient  time  frame  to  determine  the 
relative  success  of  projects  in 
encouraging  students  to  enter  doctoral 
study.  The  commenter  suggested  that 
sevea  to  ten  years  was  a  more  accurate 
indicator  of  success  in  this  area. 

Discussion:  The  Secretary  agrees  that 
seven  to  ten  years  may  provide  a  more 
comprehensive  picture  of  the  success  of 
a  profject's  endeavors  to  assure  that 
students  enter  or  complete  a  program  of 
study  leading  to  a  doctoral  degree. 
However,  for  the  purposes  of  prior 
experience,  the  most  recent  years' 
experience  of  the  project  is  considered 
adequate,  and  thus  the  rationale  for  the 
five-year  cap,  since  that  is  the  maximum 
grant  award  period  allowed  under 
currant  legislation.  To  ensure  the 
consistent  application  of  this  policy, 
§  647.22(a)  has  been  revised  to  clearly 
state  that  the  period  to  be  considered  is 
the  performance  period  under  an 
expiring  McNair  grant. 

Changes:  Section  647.22(a)  has  been 
modified. 


What  are  Allowable  Costs?  (Section 
647.30) 

Comments:  Several  commenters 
objected  to  the  provision  that  restricted 
the  $2,400  stipend  to  the  "summer" 
research  internships.  They  felt  that  this 
provision  was  overly  restrictive  and  did 
not  allow  the  applicants  flexibility  in 
designing  programs  that  most 
appropriately  meet  the  unique  needs  xjf 
the  students  to  be  served. 

Discussion:  The  Secretary  has 
reconsidered  the  provision  thai  ties  the 
payment  of  the  $2,400  stipend  to 
summer  research  internships.  The 
Secretary  will  allow  the  payment  of 
stipends  for  research  internships  that 
take  place  other  than  in  the  summer. 

Changes:  Section  647.30(b)  has  been 
modified.  Also,  language  has  been 
added  to  §  647.30(c)  to  clarify  that 
tuition,  room  and  board,  and 
transportation  costs  are  allowable  only 
for  siunmer  internships  involving 
research. 

What  are  Unallowable  Costs?  (Section 
647.31) 

Comments:  Several  cx>mmenters 
suggested  that  allowable  costs  should 
include  student  fees  for  test  preparation 
workshops,  colloquia  or  other  courses 
that  directly  increase  the  likelihood  of  a 
student  entering  a  doctoral  program. 

Discussion:  The  Secretary  disagrees 
with  the  commenters  because  this 
payment  would  constitute  a  form  of 
direct  student  aid  that  is  not  allowed 
under  this  program  except  as  provided 
for  in  §  647.30.  The  provision  of  the 
workshops,  colloquia  or  courses  under 
the  project  for  all  interested  participants 
is.  however,  allowable. 

Changes:  None. 

What  Other  Requirements  Must  A 
Grantee  Meet?  (Section  647.32) 

Comments:  One  commenter  suggested 
that  the  phrase  "as  a  result  of  the 
services"  be  deleted  from  §647. 32(b)(4) 
since  the  causal  connection  between 
services  and  outcomes  is  often  difficult 
to  make. 

Discussion:  The  Secretary  agrees  that 
the  phrase  in  the  proposed  regulations 
may  cause  an  undue  hardship  on 
grantees  to  demonstrate  that  such  a 
relationship  exists. 

Changes:  A  change  has  been  made  in 
paragraph  §  647.32(b)(4)  to  eUminate  the 
phrase  "as  a  result  of  the  services." 

Paperwork  Reduction  Act  of  1980 

Sections  647.21.  647.22.  and  647.32 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980.  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
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Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)) 

Institutions  of  higher  education  and 
combinations  of  those  institutions  are 
eligible  to  apply  for  grants  to  carry  out 
McNair  Program  projects.  The 
Department  needs  and  uses  the 
infonnation  to  make  grants.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response  for  68 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirement 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  10235.  New  Executive 
Office  Building.  Washington.  D.C. 
20503;  Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
dociunent  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  ft-om 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  infonnation  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  647 

Colleges  and  imiversities, 
Disadvantaged  students,  Discretionary 
grants,  Educational  programs,  Graduate 
education.  Reporting  and  recordkeeping 

rfiniiirprnpnt 


requirement. 


Dated:  August  17. 1994. 

David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary- 
Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.217  Ronald  E.  McNair 
Postbaccalflureate  Achievement  Program. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  Part  647  to  read  as  follows: 

PART  647— RONALD  E.  MCNAIR 
POSTBACCALAUREATE 
ACHIEVEMENT  PROGRAM 

Subpart  A— General 

Sec. 

647.1  What  is  the  Ronald  E.  McNair 
Postbaccalaureate  Achievement 
F*rograni? 

647.2  Who  is  eligible  for  a  grant? 

647.3  Who  is  eligible  to  participate  in  a 
McNair  project? 

647.4  What  activities  and  services  may  a 
project  provide? 

647.5  How  long  is  a  project  period? 

647.6  What  regulations  apply? 

647.7  What  definitions  apply? 

Subpart  B — Assurances 

647.10  What  assurances  must  an  applicant 
submit? 

Subpart  C-«ow  Does  the  Secretary  Make 
a  Grant? 

647.20  How  does  the  Secretar>'  decide 
which  new  grants  to  make? 

647.21  What  selection  criteria  does  the 
Secretary  use? 

647.22  How  does  the  Secretary  evaluate 
prior  experience? 

647.23  How  does  the  Secretary  set  the 
amount  of  a  grant? 

Subpart  D— What  Conditions  Must  Be  Met 
by  a  Grantee? 

647.30  What  are  allowable  costs? 

647.31  What  are  unallowable  costs? 

647.32  What  other  requirements  must  a 
grantee  meet? 

Authority:  20  U.S.C.  1070a-ll  and  1070a- 
15,  unless  otherwise  noted. 

Subpart  A— General 

§  647.1    What  is  the  Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program? 

The  Ronald  E.  McNair 
,Px)stbaccalaureate  Achievement 
Program— referred  to  in  these 
regulations  as  the  McNair  program- 
awards  grants  to  institutions  of  higher 
education  for  projects  designed  to 
provide  disadvantaged  college  students 
with  effective  preparation  for  doctoral 
study. 

(Authority:  20  U.S.C.  1070a-15) 

§  647.2    Who  is  eligible  for  a  grant? 

Institutions  of  higher  education  and 
combinations  of  those  institutions  are 
ehgible  for  grants  to  carry  out  McNair 
projects. 


(Authority;  20  U.S.C.  1070a-ll,  1070a-15 
1088.  and  1141(a)  and  1144a) 

§  647.3    Who  is  eligible  to  participate  in  a 
McNair  project? 

A  student  is  eligible  to  participate  in 
a  McNair  project  if  the  student  meets  all 
the  following  requirements: 

(a)  (1)  Is  a  citizen  or  national  of  the 
United  States;  or 

(2)  Is  a  permanent  resident  of  the 
United  States;  or 

(3)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  and  provides 
evidence  from  the  Immigration  and 
NaturaUzation  Ser\'ice  of  his  or  her 
intent  to  become  a  permanent  resident; 
or 

(4)  Is  a  permanent  resident  of  Guam, 
the  Northern  Mariana  Islands,  or  the 
Trust  Territory  of  the  Pacific  Islands;  or 

(5)  Is  a  resident  of  one  of  the  Freely 
Associated  States. 

(b)  Is  currently  enrolled  in  a  degree 
program  at  an  institution  of  higher 
education  that  participates  in  the 
student  financial  assistance  programs 
authorized  under  Title  IV  of  the  HEA 

(c)Is— 

(1)  A  low-income  individual  who  is  a 
first-generation  college  student; 

(2)  A  member  of  a  group  that  is 
underrepresented  in  graduate  education; 
or 

(3)  A  member  of  a  group  that  is  not 
listed  in  §  647.7  if  the  group  is 
underrepresented  in  certain  academic 
disciplines  as  documented  by  standard 
statistical  references  or  other  national 
sur\'ey  data  submitted  to  and  accepted 
by  the  Secretary  on  a  case-by-case  basis. 

(d)  Has  not  enrolled  in  doctoral  level 
study  at  an  institution  of  higher 
education. 

(Authority:  20  U.S.C.  1070a-15) 

§  647.4    What  activities  and  services  may  a 
project  provide? 

A  McNair  project  may  provide  the 
following  services  and  activities: 

(a)  Opportimities  for  research  or  other 
scholarly  activities  at  the  grantee 
institution  or  at  graduate  centers  that  are 
designed  to  provide  participants  with 
effective  preparation  for  doctoral  study. 

(b)  Summer  internships. 

(c)  Seminars  and  other  educational 
activities  designed  to  prepare 
participants  for  doctoral  study. 

(d)  Tutoring. 

(e)  Academic  counseling. 

(f)  Assistance  to  participants  in 
securing  admission  to  and  financial 
assistance  for  enrollment  in  graduate 
programs. 

(g)  Mentoring  programs  involving 
faculty  members  or  students  at 
institutions  of  higher  education,  or  any 
combination  of  faculty  members  and 
students. 


Federal  Begirter  /  Vol.  59.  No.  164  /  Thursday,  August  25,  1994  /  Rules  and  Regulations 


(h)  Exposure  to  cultural  events  and 
academic  programs  not  usually 
available  to  project  participants. 

(Authority:  20  U.S.C  1070a-15) 

i  647.5    How  long  Is  •  project  period? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  project  period 
under  the  McNair  program  is  four  years. 

(b)  The  Secretary  approves  a  project 
period  of  five  years  for  appUcations  that 
score  in  the  highest  ten  percent  of  all 
applications  approved  for  new  grants 
under  the  criteria  in  §  647.21. 

(Authority:  20  U.S.C  1070a-ll) 

§647.6    What  regulations  apply? 

The  following  regulations  apply  to  the 
McNair  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  Part  85  ((Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govrarunentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  thisPart  647. 

(Authority:  20  U  S.C.  1070a-ll  and  1070a- 
15) 

§647.7    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Apphcation 

Budget 

Budget  Period 

EDGAR 

Equipment 

Facilities 

Fiscal  Year 

Grant 

Grantee 

Project 

Project  Period 

Public 

Secretary 

Supplies 

(b)  Other  definitions.  The  foUovi-ing 
definitions  also  apply  to  this  part: 

First-generation  college  student 
means — 


(1)  A  student  neither  of  whose  natural 
or  adoptive  parents  received  a 
baccalaureate  degree;  or 

(2)  A  student  who,  prior  to  the  age  of 
18,  regularly  resided  with  and  received 
support  from  only  one  parent,  and 
whose  supporting  parent  did  not  receive 
a  bacoalaureate  degree. 

(3)  An  individual  who,  prior  to  the 
age  of  18,  did  not  regularly  reside  with 
or  receive  support  from  a  natural  or  an 
adoptive  parent. 

Graduate  center  means  an  educational 
institution  as  defined  in  sections  481, 
1201(a).  and  1204  of  the  HEA;  and 
that — 

(1)  Provides  instruction  in  one  or 
more  programs  leading  to  a  doctoral 
degree; 

(2)  Maintains  specialized  library 
collections; 

(3)  Employs  scholars  engaged  in 
research  that  relates  to  the  subject  areas 
of  the  center;  and 

(4)  Provides  outreach  and  consultative 
services  on  a  national,  regional  or  local 
basis. 

Graduate  education  means  studies 
beyond  the  bachelor's  degree  leading  to 
a  postbaccalaureate  degree. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 

Groups  underrepresented  in  graduate 
education.  The  following  ethnic  and 
racial  groups  are  currently 
underrepresented  in  graduate  education: 
Black  (non-Hispanic),  Hispanic,  and 
American  Indian/ Alaskan  Native. 

Institution  of  higher  education  means 
an  educational  institution  as  defined  in 
sections  481. 1201(a)  and  1204  of  the 
HEA. 

Low-income  individual  means  an 
individual  whose  family's  taxable 
income  did  not  exceed  150  percent  of 
the  poverty  level  in  the  calendar  year 
preceding  the  year  in  which  the 
individual  participates  in  the  project. 
Poverty  level  income  is  determined  by 
using  criteria  of  poverty  established  by 
the  Bureau  of  the  Census  of  the  U.S. 
Department  of  Commerce. 

Summer  internship  means  an 
educational  experience  in  which 
participants,  under  the  guidance  and 
direction  of  experienced  faculty 
researchers,  are  provided  an 
opportunity  to  engage  in  research  or 
other  scholarly  activities. 

Target  population  means  the  universe 
from  which  McNair  participants  will  be 
selected.  The  universe  may  be  expressed 
in  terms  of  geography,  type  of 
institution,  academic  discipline,  type  of 
disadvantage,  type  of 
undertepresentation,  or  any  other 
qualifjring  descriptor  that  would  enable 
an  applicant  to  more  precisely  identify 


the  kinds  of  eligible  project  participants 
they  wish  to  serve. 

(Authority:  20  U.S.C.  1070a-ll,  1070a-15. 

and  1141) 

Subpart  B — Assurances 

§  647. 10    What  assurances  must  an 
applicant  submtt? 

An  applicant  must  submit  as  part  of 
its  application,  assurances  that — 

(a)  Each  participant  enrolled  in  the 
project  will  be  enrolled  in  a  degree 
program  at  an  institution  of  hi^er 
education  that  participates  in  one  or 
more  of  the  student  financial  assistance 
programs  authorized  under  Title  TV  of 
the  HEA; 

(b)  Each  participant  given  a  summer 
research  internship  will  have  completed 
his  or  her  sophomore  year  of  study;  and 

(c)(1)  At  least  two  thirds  of  the 
students  to  be  served  will  be  low- 
income  individuals  who  are  first- 
generation  college  students;  and 

(2)  The  remaining  students  to  be 
served  will  be  members  of  groups 
underrepresented  in  graduate  education. 
(Authority:  20  U.S.C  1070a-15) 

Subpart  C — How  Does  the  Secretary 
Make  a  Grant? 

§647.20    How  does  the  Secretary  decide 
which  new  grants  to  make? 

(a)  The  Secretary  evaluates  an 
application  for  a  new  grant  as  follows: 

(l)(i)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  selection 
criteria  in  §647.21. 

(ii)  The  maximum  score  for  all  the 
criteria  in  §  647.21  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(2)(i)  For  an  application  £rom  an 
applicant  who  has  carried  out  a  McNair 
project  in  the  fiscal  year  immediately 
preceding  the  fiscal  year  for  which  the 
applicant  is  applying,  the  Secretary 
evaluates  the  applicant's  prior 
experience  on  the  basis  of  the  criteria  in 
§647.22. 

(ii)  The  maximum  score  for  all  the 
criteria  in  §647.22  is  fifteen  (15)  points. 
The  maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(iii)  If  an  applicant  described  in 
paragraph  (a)(2)(i)  of  this  section  apphes 
for  more  than  one  new  grant  in  the  same 
fiscal  year,  the  Secretary  applies  the 
criteria  in  §  647.22  to  a  project  that 
seeks  to  continue  support  for  an  existing 
McNair  project  on  that  campus. 

(b)  The  Secretary  makes  new  grants  in 
rank  order  on  the  basis  of  the  total 
scores  received  by  applications  under 
paragraphs  (a)(1)  through  (aK3)  of  this 
section. 
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(c)(1)  If  the  total  scores  oi  two  «■  mora 
applications  ore  the  same  and  there  are 
insufficient  funds  for  these  applications 
after  the  approval  of  hi^ier-ranked 
applications,  the  Secret^  uses  the 
remaining  funds  to  achieve  an  equitable 
geographic  distribution  of  all  new 
projects. 

(2)  In  making  an  equitable  geographic 
distribution  of  new  projects,  the 
Secretary  considers  only  the  locations  of 
new  projects. 

(d)  The  Secretary  may  decline  to  make 
a  grant  to  an  applicant  that  carried  out 
a  Federal  TRIO  Program  project  that 
involved  the  fraudulent  use  of  funds. 

(Authority:  20  U.S.C  10708-11  and  I070e- 
15) 

S  647.21    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
new  grant: 

(a)  Need  (16  Points).  The  Secretary 
reviews  each  apphcation  to  determine 
the  extent  to  which  the  apphcant  can 
clearly  and  definitively  demonstrate  the 
need  for  a  McNair  project  to  serve  the 
target  population.  In  particular,  the 
Secretary  looks  for  information  that 
clearly  defines  the  target  population; 
describes  the  academic,  financial  and 
other  problems  that  prevent  potentially 
eligible  project  participants  in  the  target 
population  from  completing 
baccalaureate  programs  and  continuing 
to  postbaccalaiueate  programs;  and 
demonstrates  that  the  project's  target 
population  is  underrepresented  in 
graduate  education,  doctorate  degrees 
conferred  and  careers  where  a  doctorate 
is  a  prerequisite. 

(b)  Objectives  (9  points).  The 
Secretary  evaluates  the  quality  pf  the 
applicant's  proposed  project  objectives 
on  the  basis  of  the  extent  to  which 
they — 

(1)  Include  both  process  and  outcome 
objectives  relating  to  the  purpose  of  the 
McNair  program  stated  in  §647.1; 

(2)  Address  the  needs  of  the  target 
population;  and 

(3)  Are  measurable,  ambitious,  and 
attainable  over  the  life  of  the  project. 

(c)  Plan  of  Operation  (44  points).  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  applicant's 
plans  of  operation,  including — 

(1)  (4  points)  The  plan  for  identifying, 
recruiting  and  selecting  participants  to 
be  served  by  the  project,  including 
students  enrolled  in  the  Student 
Support  Services  program; 

(2)  (4  points)  The  plan  for  assessing 
individual  participant  needs  and  for 
monitoring  the  academic  growth  of 
participants  during  the  period  in  which 
the  student  is  a  McNair  participant; 


(3)  (5  points)  The  plan  for  providing 
high  quality  research  and  scholarly 
activities  in  which  participants  will  be 
involved; 

(4)  (5  points)  The  plan  for  involving 
faculty  members  in  the  design  of 
research  activities  in  which  students 
will  be  involved; 

(5)  (5  points)  The  plan  for  providing 
internships,  seminars,  and  odier 
educational  activities  designed  to 
prepare  undergraduate  students  for 
doctoral  study; 

(6)  (5  points)  The  plan  for  providing 
individual  or  group  services  designed  to 
enhance  a  student's  successful  entry 
into  postbaccalaureate  education; 

(7)  (3  points)  The  plan  to  inform  the 
institutional  commtmity  of  the  goals 
and  objectives  of  the  project; 

(8)  (8  points)  The  plan  to  ensure 
proper  and  efficient  administration  of 
the  project,  including,  but  not  limited  to 
matters  such  as  financial  management, 
student  records  management,  persormel 
management,  the  organizational 
structure,  and  the  plan  for  coordinating 
the  McNair  project  with  other  programs 
for  disadvantaged  students;  and 

(9)  (5  points)  The  follow-up  plan  that 
will  be  used  to  track  the  academic  and 
career  accomplishments  of  participants 
after  they  are  no  longer  participating  in 
the  McNair  project. 

(d)  Quality  of  key  personnel  (9 
points).  The  Secretary  evaluates  the 
quality  of  key  personnel  the  applicant 
plans  to  use  on  the  project  on  the  basis 
of  the  following: 

(l)(i)  The  job  qualifications  of  the 
project  director. 

(ii)  The  job  qualifications  of  each  of 
the  project's  other  key  personnel. 

(iii)  "The  quahty  of  the  project's  plan 
for  employing  highly  quahfied  persons, 
including  the  procedures  to  be  used  to 
employ  members  of  groups 
underrepresented  in  higher  education, 
including  Blacks,  Hispanics,  American 
Indians,  Alaska  Natives,  Asian 
Americans  and  Pacific  Islanders 
(including  Native  Hawaiians). 

(2)  In  evaluating  the  qualifications  of 
a  person,  the  Secretary  considers  his  or 
her  experience  and  training  in  fields 
related  to  the  objectives  of  the  project. 

(e)  Adequacy  of  the  resources  and 
budget  (15  points).  The  Secretary 
evaluates  the  extent  to  which— 

(1)  The  applicant's  proposed 
allocation  of  resources  in  the  budget  is 
clearly  related  to  the  objectives  of  the 
project; 

(2)  Project  costs  and  resources, 
including  facilities,  equipment,  and 
supplies,  are  reasonable  in  relation  to 
the  objectives  and  scope  of  the  project; 
and 


(3)  The  apphcant's  proposed 
commitment  of  institutional  resources 
to  the  McNair  participants,  as  for 
example,  the  commitment  of  time  from 
institiUional  research  faculty  and  the 
waiver  of  tuition  and  fees  for  McNair 
participants  eng^ed  in  summer 
research  projects. 

(f)  Evaluation  plan  [7  points).  The 
Secretary  evaluates  the  quaUty  of  the 
evaluation  plan  for  the  project  on  the 
basis  of  the  extent  to  which  the 
applicant's  methods  of  evaluation— 

(1)  Are  appropriate  to  the  project's 
objectives; 

(2)  Provide  for  the  appKcant  to 
determine,  in  specific  and  measurable 
ways,  the  success  of  the  project  in— 

(i)  Making  progress  toward  achieving 
its  objectives  (a  formative  evahiatlon); 
and 

(ii)  Achieving  its  objectives  at  the  end 
of  the  project  period  (a  summativ^ 
evaluation);  and 

(3)  Provide  for  a  descripticm  of  other 
project  outcomes,  including  the  use  of 
quantifiable  measures,  if  appropriate. 
(Authority:  20  U.S.C.  1070»-1S) 

§647.22    How do<« the SeoatMy  swaluis 

prior  e)9erienc«7 

(a)  The  Secretary  reviews  information 
relating  to  an  applicant's  performance  as 
a  grantee  under  its  expiring  McNair 
project.  In  addition  to  the  application 
under  review,  this  informatiosi  may  be 
derived  from  performance  reports,  audit 
reports,  site  visit  reports,  and  project 
evaluation  reports  received  by  the 
Secretary  during  the  project  period 
about  to  be  completed. 

(b)  The  Secretary  evaluates  the 
applicant's  performance  as  a  grantee  on 
the  basis  of  the  following  criteria: 

(1)  (3  points)  Whether  the  applicant 
consistently  served  the  number  and 
types  of  participants  the  project  was 
funded  to  serve. 

(2)  (4  points)  Whether  the  apphcant 
was  successful  in  providing  the 
participants  with  research  and  scholarly 
activities  and  whether  those  activities 
had  an  impact  on  project  participants. 

(3)  (8  points)  The  extent  to  which  the 
applicant  met  or  exceeded  its  funded 
objectives  with  regard  to  project 
participants  as  demonstrated  by  the 
number  of  participants  who^ 

(i)  Attained  a  baccalaureate  degree; 
(ii)  Enrolled  in  a  postbaccalaureate 
program;  and 
(iii)  Attained  a  doctoral  level  degree. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
15) 

§647^    How  does  the  Secretary  set  the 
amount  of  a  grant? 

(a)  The  Secretary  sets  the  amount  of 
a  grant  on  the  basis  of— 
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(1)  34  CFR  75.232  and  75.233  for  new 
'  grants;  and 

(2)  34  CFR  75.253  for  the  second  and 
subsequent  years  of  a  project  period. 

(b)  If  the  circumstances  described  in 
section  402A(b)(3)  of  the  HEA  exist,  the 
Secretary  uses  the  available  funds  to  set 
the  amount  of  the  grant  beginning  in 
fiscal  year  1995  at  the  lesser  of— 

(1)  $190,000;  or 

(2)  The  amoimt  requested  by  the 
applicant. 

(Authority:  20  U.S.C.  1070a-ll) 

Subpart  D— What  Conditions  Must  Be 
Met  by  a  Grantee? 

S  647.30   What  are  allowable  costs? 

Allowable  project  costs,  not 
specifically  covered  by  34  CFR  Part  74, 
may  include  the  following  costs 
reasonably  related  to  carrying  out  a 
McNair  project: 

(a)  Activities  of  an  academic  or 
scholarly  nature,  such  as  trips  to 
institutions  of  higher  education  offering 
doctoral  programs,  and  special  lectures, 
symposia,  and  professional  conferences, 
which  have  as  their  purpose  the 
encouragement  and  preparation  of 
project  participants  for  doctoral  studies. 

(b)  Stipends  of  up  to  $2,400  per  year 
for  students  engaged  in  research 
internships,  provided  that  the  student 
has  completed  the  sophomore  year  of 


study  at  an  eligible  institution  before  the 
internship  begins. 

(c)  Necessary  tuition,  room  and  board, 
and  transportation  for  students  engaged 
in  research  internships  during  the 
summer. 

(d)  Purchase  of  computer  hardware, 
computer  software,  or  other  equipment 
for  student  development,  project 
administration,  and  recordkeeping,  if 
the  applicant  demonstrates  to  the 
Secretary's  satisfaction  that  the 
equipment  is  required  to  meet  the 
objectives  of  the  project  more 
economically  or  efficiently. 

§  647.31    What  are  unallowable  costs? 

Costs  that  may  not  be  charged  against 
a  grant  under  this  program  include  the 
following: 

(a)  Payment  of  tuition,  stipends,  test 
preparation  and  fees  or  any  other  form 
of  student  financial  support  to  staff  or 
participants  not  expressly  allowed 
under  §647.30. 

(b)  Construction,  renovation,  and 
remodeling  of  any  facilities. 
(Authority:  20  U.S.C.  1070a-5) 

§  647.32    What  other  requirements  must  a 
grantee  meet? 

(a)  Eligibility  of  participants.  (1)  A 
grantee  shall  determine  the  ehgibility  of 
each  student  before  the  student  is 
selected  to  participate.  A  grantee  does 
not  have  to  redetermine  a  student's 


eligibility  once  the  student  has  been 
determined  eligible  in  accordance  with 
the  provisions  of  §  647.3;  and 

(2)  A  grantee  shall  determine  the 
status  of  a  low-income  individual  on  the 
basis  of  the  docimientation  described  in 
section  402A(e)  of  the  HEA. 

(b)  Recordkeeping.  For  each  student, 
a  grantee  shall  maintain  a  record  of— 

(1)  The  basis  for  the  grantee's 
determination  that  the  student  is 
eligible  to  participate  in  the  project 
imder§  647.3; 

(2)  The  individual  needs  assessment; 

(3)  The  services  provided  to  the 
participant;  and 

(4)  The  specific  educational  progress 
made  by  the  student  during  and  after 
participation  in  the  project. 

(c)  Other  reporting  requirements.  A 
grantee  shall  submit  to  the  Secretary 
reports  and  other  information  as 
requested  in  order  to  demonstrate 
program  effectiveness. 

(d)  Project  director.  A  grantee  shall 
designate  a  project  director  who  has — 

(1)  Authority  to  conduct  the  project 
effectively;  and 

(2)  Appropriate  professional 
qualifications,  experience  and 
administrative  skills  to  efiectively  fulfill 
the  objectives  of  the  project. 

(Authority:  20  U.S.C.  1070a-15) 

[FR  Doc.  94-20892  Filed  8-24-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart91 

[Docket  No.  26242,  Notic*  No.  94-28] 
RtN  212a-AF30 

Suspension  of  Certain  Aircraft 
Operations  From  the  Transponder  With 
Automatic  Pressure  Altitude  Reporting 
Capat>ility  Requirement 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
reinstate  as  SPAR  62-1  and  modify 
expired  Special  Federal  Aviation 
Regulation  (SFAR)  No.  62,  which 
suspended  certain  provisions  of  the 
regulations  that  require  the  installation 
and  use  of  automatic  altitude  reporting 
(Mode  C)  transponders.  On  December  5. 
1990.  the  FAA  published  SFAR  No.  62. 
which  suspended  the  Mode  C 
transponder  requirement  for  certain 
operations  to  and  from  specific  outlying 
airports  located  within  30  miles  of  a 
terminal  control  area  (Class  B  airspace 
area)  primary  airport  (the  Mode  C  Veil). 
The  operations  and  routings  specified  in 
SFAR  No.  62  included  operations 
within  a  2  nautical  mile  radius  of  the 
designated  airports  and  along  a  direct 
route  between  those  airports  and  the 
outer  boundary  of  the  Mode  C  veil.  No 
airports  were  excluded  from  the  Mode 
C  transponder  requirement  if  those 
airports  were  primarily  served  by 
aircraft  required  to  install  and  operate 
Traffic  Alert  and  Collision  Avoidance 
Systems  (TCAS).  SFAR  No.  62  was 
issued  with  an  expiration  date  of 
December  30, 1993,  to  allow  sufficient 
lime  to  upgrade  ATC  radar  systems  at 
the  Class  B  airspace  areas  listed  in  the 
SFAR.  Scheduled  radar  system  upgrades 
have  not  been  completed  and 
operationally  assessed  in  all  of  the  Class 
B  airspace  areas.  This  notice  proposes  to 
reinstate  the  previous  exclusions  at 
those  Class  B  airspace  areas  that  have 
not  attained  improved  radaj  coverage, 
amend  the  Ust  of  exempted  airports 
affected  by  the  movement  of  the  Denver 
Class  B  airspace  and  Mode  C  veil 
associated  with  the  closing  of  the 
Stapleton  International  Airport  and 
opening  of  the  Denver  International 
Airport,  Denver  CO,  and  reinstate  and 
amend  the  previous  exclusions  in  the  4 
Class  B  airspace  areas  that  have  attained 
improved  radar  coverage. 

DATES:  Comments  must  be  received  on 
or  before  October  11,  1994. 


AODREtSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-200),  Airspace  Docket  No.  26242, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue.  SW.,  Washington  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division. 

FOR  FUHTHER  INFORMATION  CONTACT: 
Ms.  Ellen  Crum,  Air  Traffic  Rules 
Branch  (ATP-230).  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Rules  and  Procedures  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591 ;  Telephone: 
(202) 267-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  original  SFAR  No.  62  was 
effective  on  December  5, 1990.  and 
provided  access  for  aircraft  without 
operating  Mode  C  transponders  to 
specified  outlying  airports  located 
within  30  miles  of  a  Class  B  airspace 
area  primary  airport.  The  FAA  invites 
comments  from  users  regarding  the 
effectiveness  of  this  SFAR,  and  the 
number  of  aircraft  operators  "who  have 
benefitted  from  this  SFAR. 

Interested  parties  should  submit  such 
written' data,  views,  or  argimients  as 
they  mty  desire.  Comments  that  provide 
the  factual  basis  supporting  the  views 
and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
proposal.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  \vhich  the 
following  statement  is  made: 
"Comments  to  Docket  No.  26242."  The 
postcard  will  be  date/time  stamped  and 
returned  to  tie  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 


in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  also  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  PubHc  Inquiry 
Center.  APA-220.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  ai.so 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Related  Rulemaking  Actions 

On  May  21. 1970.  the  FAA  published 
Amendment  91-78  to  part  91  of  the 
Federal  Aviation  Regulations  (35  FR 
7782).  which  provided  for  the 
establishment  of  Terminal  Control  Areas 
(TCA's).  On  June  21.  1988.  the  FAA 
published  the  Mode  C  final  rule  (53  FR 
23356).  The  Mode  C  rule  requires,  in 
part,  that  aircraft  operating  within  30 
miles  of  a  Class  B  airspace  area 
(formerly  known  as  TCA)  primary 
airport  (the  Mode  C  veil)  to  be  equipped 
with  an  operable  Mode  C  transponder. 

On  December  17, 1991.  the  FAA 
published  the  airspace  reclassification 
final  rule  (56  FR  65638).  Specifically 
applicable  to  this  NPRM  is  the 
reclassification  of  TCA  airspace  into 
Class  B  airspace,  effective  September  16, 
1993.  Nevertheless,  the  FAA  did  not 
modify  any  of  the  Mode  C  veils  under 
the  airspace  reclassification  final  rule. 

Background 

As  a  result  of  regulatory  proceedings 
initiated  under  Notice  88-2  (53  FR 
4306.  February  12, 1988),  no  person 
may  operate  an  aircraft  in  the  Mode  C 
veil  unless  that  aircraft  is  equipped  with 
an  operable  Mode  C  transponder. 
However,  aircraft  otherwise  authorized 
or  directed  by  ATC;  aircraft  not 
originally  certificated  vdth  an  engine- 
driven  electrical  system  or  not 
subsequently  certified  with  such  a 
system  installed;  balloons;  and  gliders 
are  excluded  from  the  Mode  C 
requirement  in  the  veil. 

In  response  to  over  65,000  comments 
received  to  Notice  88-2,  the  FAA  stated 
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that  it  would  consider  a  means  of 
providing  access  to  outlying  airports 
within  the  Mode  C  veil  for  those  aircraft 
not  equipped  with  an  operable  Mode  C 
transponder;  and  that  access  would  be 
allowed  only  to  the  extent  that 
operations  without  an  operable  Mode  C 
transponder  would  be  consistent  with 
maintaining  adequate  safety. 

SFAR  No.  62  was  proposed  (55  FR 
21722;  May  25, 1990)  to  permit  the 
operation  of  aircraft  to  and  from 
designated  airports  within  the  Mode  C 
veil  without  an  operable  Mode  C 
transponder.  When  SFAR  No.  62  was 
adopted  (55  FR  50302;  December  5, 
1990),  the  FAA  designated  306  airports, 
within  24  Mode  C  veils,  at  which  die 
Mode  C  requirement  would  be 
suspended.  SFAR  No.  62  allowed  for  the 
operation  of  aircraft  not  equipped  with 
an  operable  Mode  C  transponder  in  the 
airspace  at  or  below  the  altitude 
specified  for  the  airport  and  within  2- 
nautical  miles  of  the  center  of  the 
airport  or  along  themost  direct  and 
expeditious  routing  (or  on  a  routing 
directed  by  ATC)  between  that  airport 
and  the  outer  boundary  of  the  Mode  C 
veil,  consistent  with  established  traffic 
patterns,  noise  abatement  procedures, 
and  safety. 

Prior  to  the  adoption  of  SFAR  No.  62, 
any  requests  to  deviate  from  the  Mode 
C  transponder  requirements  were 
handled  by  ATC  facilities  on  a  case-by- 
case  basis.  If  approved,  the  ATC 
authorization  specified  all  restrictions 
or  conditions  necessary  to  ensure  that 
the  operation  could  be  conducted  safely, 
without  any  impact  on  other  operations. 
Although  there-were  circimi  stances  that 
were  applicable  to  many  operators  (such 
as  operations  to  and  from  a  specified 
outlying  airport  or  operations  conducted 
in  areas  of  no  radar  coverage),  ATC 
authorizations  had  to  be  requested  and 
granted  on  an  individual  basis.  This 
aspect  of  the  ATC  authorization  process 
proved  to  be  inefficient  and  time 
consuming  for  both  operators  and  ATC 
staff. 

The  promulgation  of  SFAR  No.  62 
proved  to  be  beneficial  for  the  affected 
aircraft  and  ATC,  in  that  it  provided 
access  to  outlying  airports  with  a 
minimum  of  ATC  involvement  without 
degrading  the  safety  benefits  of  the 
Mode  C  rule.  The  3-year  duration  of 
SFAR  No.  62  was  expected  to  allow  for 
the  completion  or  ATC  radar  system 
upgrades  at  each  Class  B  airspace  area 
primary  airport.  An  operational 
evaluation  was  to  be  completed  to 
determine  the  extent  of  the  improved 
radar  coverage  within  each  Mode  C  veil 
achieved  as  a  result  of  the  radar  system 
upgrades.  It  was  anticipated  that  if 
extensions  to  the  suspension  of  the 


Mode  C  transponder  requirement  for 
operations  at  certain  airports  were 
required,  each  extension  would  be 
addressed  on  a  site-by-site  basis.  Ehiring 
the  period  that  SFAR  No.  62  was  in 
effect,  no  known  violations  or 
derogations  of  safety  were  known  to 
have  occurred  and  no  complaints  were 
received  by  the  FAA.  Consequently,  the 
FAA  still  believes,  as  stated  in  the 
original  promulgation  of  SFAR  No.  62, 
that  the  operation  of  an  aircraft  not 
equipped  with  a  Mode  C  transponder 
within  the  Mode  C  veil  can  be 
accommodated  safely,  provided  the 
operations  are  conducted  outside  ATC 
radar  coverage,  and  are  consistent  with 
the  restrictions  delineated  in  the 
expired  SFAR  No.  62. 

The  Proposal 

In  support  of  the  FAA's  General 
Aviation  Action  Plan,  which  in  part 
promotes  increased  access  to  airspace 
and  eliminating  unneeded  equipment 
requirements  for  General  Aviation  (GA) 
aircraft,  this  notice  proposes  to  reinstate 
and  amend  the  former  SFAR  No.  62. 
This  proposal  will  permit  the  operation 
of  aircraft,  without  an  operable  Mode  C 
transponder,  in  the  airspace  at  or  below 
the  specified  altitude  and  within  a  2- 
nautical  mile  radius,  or,  if  directed  by 
ATC,  within  a  5-nautical  mile  radius,  of 
an  airport  listed  in  section  2  of  the 
SFAR;  and  in  the  airspace  at  or  below 
the  specified  altitude  along  the  most 
direct  and  expeditious  routing,  or  on 
routing  directed  by  ATC,  between  an 
airport  fisted  in  section  2  of  this  SFAR 
and  the  outer  boundary  of  the  Mode  C 
veil  overlying  that  airport,  consistent 
with  estabhshed  traffic  patterns,  noise 
abatement  procedures  and  safety. 

This  proposed  SFAR  and  the ' 
amended  altitude  designations  for  each 
airport  would  not  supersede  the 
provisions  of  §91.119,  minimum  safe 
altitudes.  Routings  to  and  from  each 
airport  are  intentionally  unspecified  to 
permit  the  pilot  to  avoid  operating  near 
obstructions. 

As  of  the  date  of  this  notice,  only  10 
of  the  24  Mode  C  veils  have 
commissioned  the  new  radar  systems. 
This  notice  proposes  to  reinstate, 
without  change,  the  exclusions 
previously  afforded  to  airports 
associated  with  the  14  Mode  C  veils  that 
have  not  commissioned  the  new  radar 
systems. 

The  FAA  has  conducted  operational 
evaluations  of  the  10  sites  that  have 
commissioned  the  new  radar  systems  to 
determine  the  extent  of  attained  radar 
coverage  improvement.  Of  the  10  sites 
evaluated,  6  experienced  no  increase  in 
radar  coverage  at  the  altitudes  and 
routing  previously  approved  under 


SFAR  No.  62.  The  FAA  proposes  fo 
reinstate  the  exclusions  formerly 
provided  for  by  SFAR  No.  62  at  these  6 
sites  without  change.  Four  sites  have 
experienced  improvement  in  radar 
coverage,  and  this  notice  proposes  the 
following  changes  to  the  altitudes  at 
which  operations  by  aircraft  not 
equipped  with  an  operable  Mode  C 
transponder  can  be  accommodated  at 
those  sites: 

Airports  within  a  30-nautical-mile 
radius  of  the  Charlotte/Douglas 
International  Airport. 


Airport  name 

Former 
(AGL) 

Proposed 
(AGL) 

Arant  Airport, 

Wingate,  NC 

2.500 

2,000 

Bradley  Outernational 

Airport,  China 

Grove.  NC  

2.500 

1.500 

Chester  Municipal 

Airport,  Chester, 

SC  

2.500 

1.600 

Chirw  Grove  Airport, 

China  Grove,  NC  ... 

2.500 

1.500 

Goodnight's  Airport, 

Kannapolis.  NC  

2,500 

1.500 

Knapp  Airport, 

Marshville.  NC 

2.500 

2,000 

Lake  Norman  Airport, 

Mooresville,  NC 

2.500 

2,000 

Lancaster  County  Air- 

port. Lancaster,  SC 

2,500 

1,600 

Little  Mountain  Air- 

port. Denver,  NC  ... 

2,500 

2,000 

Long  island  Airport, 

Long  Island,  NC  .... 

2,500 

2.000 

Miller  Airport, 

Mooresville,  NC 

2,500 

1,500 

U  S  Heliport, 

Wingate,  NC 

2.500 

1.600 

Unity  Aerodrome  Air- 

port, Lancaster,  SC 

2,500 

1.900 

Wilhelm  Airport. 

Kannapolis,  NC  

2.500 

1,900 

Airports  within  a  30-nautical-mile 
radius  of  the  Houston  Intercontinental 
Airport  and  the  William  P.  Hobby 
Airport. 


Airport  name 

Former 
(AGL) 

Proposed 
(AGL) 

Ainsworth  Airport, 
Cleveland.  TX 

Ausima  Rarx:h  Air- 
port. Texas  City, 
TX  

Baites  Airport, 
Angleton,  TX  

Biggin  Hill  Airport, 
Hockley.  TX  

Cleveland  Muniapal 
Airport.  Cleveland, 
TX  

Covey  Trails  Airport, 
Fulshear.  TX 

Creasy  Airport,  Santa 
Fe.  TX 

1.200 

1.200 
1.200 
1.200 

1.200 
1.200 
1.200 

1.000 

1.000 
1.000 
1.000 

1.000 
1.000 
1.003 
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Airport  name 


Custom  Aire  Service 
Airport.  Angleton, 
TX 

t  r^     tT^tnfTaa-i  ■*■»■■■■■■>■■> 

Fay  Ranch  Airport, 
Cedar  Lane.  TX  .„.. 

Flying  C  Ranch  Air- 
port, Needvilto,  TX 

Freeman  Property 
Airport,  Katy.  TX  .... 

Garrett  Ranch  Airport. 
Danbury,  TX 

Gum  Island  Airport, 
Dayton,  TX „ 

H  &  S  Aireeid  Airport, 
DHnon.TX 

Ilaitoican  Airperk  Air- 
port, Katy,  TX 

Harold  Freeman 
f^rm  Airport  K£Uy, 
TX _ 

HHI  Hitchcock  Heli- 
port, Hitchcock,  TX 

Hoffpeuir  Airport, 
Katy,TX  „.. 

HorrvKaty  Hawk 
imemational  Air- 

^  port.  Katy,  TX 

Johnnie  Vo«(  FieU 
Akport,  Hilchcock, 
TX 

King  Air  Airport,  Katy, 
TX 

Lake  Bay  Qall  Airport, 
Cteveiand,  TX 

Lake  Bonanza  Air- 
port, Montgomery, 
TX 

Lane  Airpark  Airport, 
Rosentwrg,  TX 

Meyer  FiekJ  Airport, 
Rosharon,  TX  „ 

Prairie  Aire  Field  Air- 
port, Damon,  TX  .... 

R  W  J  Airpark  Airport, 
Baytown,  TX _.. 

Westtwimer  Air  Park 
Airport,  Houston, 
TX 


Former 
(AGL) 


1J200 
t,200 
1,200 
1,200 
1,200 
1,200 
1,200 
1,200 

1200 
1,200 
1,200 

1,200 

1,200 
1,200 
1,200 

1,200 
1,200 
1,200 
1,200 
1,200 

1,200 


Proposed 
(AGL) 


1.000 


Airports  within  a  30-nautical-nule 
radius  of  the  Memphis  International 
Airport. 


Airports  within  a  30-nautical-mile 
radius  of  the  Lambert/St.  Louis 
International  Airport. 


1,000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1.000 

1,000 
1.000 
1,000 

1.000 

1,000 
1.000 
1,000 

1,000 
1.000 
1.000 
1.000 
1.000 


Airport  name 


Airport  name 


Bernard  Manor  Air- 
port. Earle.  AR  

HoWy  Springs-Mar- 
shall County  Air- 
port, Holly  Springs, 
MS 

McNeely  Airport. 
Earle.  AR 

Prica  FieU  Airport. 
Joiner,  AR  

Tucker  Field  Airport. 
Hughes.  AR  „ 

Tunica  Airport, 
Tunica,  iwlo  

Tunica  Municipal  Air- 
port. Tunica,  MS  ... 


Former 
(AGL) 


2.500 

2.500 
2.500 
2,500 
2.500 
2.500 
2.500 


Proposed 
(AGL) 


2,000  I 

I 
I 

2.000  : 

2.000  [ 
2.000 
2.000  \ 
2.000  i 
2.000  i 


Blackhewk  Airport. 
OM  Monroe.  MO  ... 

Lebert  Flying  L  Air- 
port, LeberKNi,  IL  ... 

Shater  Metro  East 
Airpert.  SL  Jacob. 
H.  

Sk>an's  Airport, 
Elsberry.  MO  ._ 

Wentzviile  Airport. 
Wenbvine.  MO  ..._. 

Woodim  Airpark  Air- 
port, Foristell,  MO  . 


Former 
(AGL) 


1,000 
1.000 

1.000 
1.000 
1.000 
1.000 


Proposed 
(AGL) 


1.000 
1.000 

•0 
1,000 

•0 
1.000 


•(The  FAA  proposes  to  remove  the  Shafer 
Metro  East  Airport  (3K6)  and  the  Wentzviile 
Airport  (M050)  from  the  Larabert/SL  Louis 
Intematkxial  Airport  fisting). 

Additionally,  the  FAA  proposes  to 
further  amend  SPAR  No.  62  by  deleting 
the  list  of  airports  exempted  from  the 
provisions  of  the  Mode  C  veil 
requirements  for  the  Stapleton 
Intemetional  Airport  Class  B  airspace 
area  Mode  C  veil  and  adding  the 
following  list  of  airports  exempted  from 
the  provisions  of  the  Mode  C  veil 
requirements  for  the  Denver 
International  Airport  Class  B  airspace 
area  Mode  C  veil: 

Airports  within  a  30-nautical-mile 
radius  of  the  Denver  International 
Airport. 


Airport  name 

Air  Duaters  Inc.,  Air- 
port Roggen,  CO  . 

Bijou  Basin  Airport, 
Byers.  CO  .„ 

Boulder  Munk:ipal  Air- 
port. Boukler,  CO  . 

Bowen  Farms  No.  1 
Airport,  Littteton, 
CO  C098  

Bowen  Fanms  No.  2 
Airport.  Strasburg, 
CO  

Carrera  Airpark  Air- 
port, Mead.  CO  

Cartwheel  Airport. 
Mead.  CO 

Chaparral  Airport, 
Byers,  CO 

Colorado  Antkxie 
Fiekl  Airport  Niwot, 
CO 

Comanche  Livestock 
Airport,  Strastxirg. 
CO _ „. 

Dead  SUck  Ranch 
Airport,  Kiowa,  CO 

Frederick-Firestone 
Air  SWp  Airport, 
Frederick,  CO 

Frontief  Airstrip  Air- 
port. Mead,  CO 


ArptID 


49CO 

CD17 

1V5 

1,200 

3C05 
93CO 
0CO8 
C018 

8C07 

59CO 
18C0 

C058 
84CO 


AIL  (AGL) 


1,200 
1.200 
1200 


1200 
1200 
1200 
1200 

1200 

1200 
1200 

1200 
i 
1200  1 


Airport  name 

AiptlD 

AIL  (AGL) 

Horseshoe  Landings 

Airport  FranMowrt 

" 

CO     ..    _ 

GO60 

1200 

Hoy  Airstr^  Airport. 

Bennett,  CO     ._. 

7600 

1200 

J  &  S  Airport  Ben- 

nett, CO 

C014 

1200 

Kostroski  Airport, 

Franktown,  CO 

43CO 

1200 

Kugel-Stroog  Airport, 

Plattevme.  CO 

27V 

1200 

Land  Airport. 

KeenestMvg.  CO  ._ 

G0e2 

1200 

Lemons  Private  Strip 

Airport,  BoukJer. 

CO 

CO10 

1200 

Undys  Airpartc  Air- 

port. Hudson.  CO  .. 

7C03 

1200 

Paridand  Airport.  Erie. 

CO 

7OO0 

1200 

Pkie  View  Airport 

Elizabeth.  CO 

oev 

1200 

Platte  VaNey  Airport. 

Hudson,  CO  

18V 

1200 

Rancho  De  Aerao 

Airport,  Mead.  CO  . 

05CO 

1200 

Rekj  Ranches  Airport 

Roggen.  CO 

7C06 

1200 

Singleton  Ranch  Air- 

port. Byers.  CO 

68CO 

1200 

Sky  Haven  Airport 

Byers.  CO 

C017 

1200 

Spk:kard  Farm  Air- 

port. Byers.  CO  

5C04 

1200 

Tri^Jounty  Airport, 

Erie.  CO  

4ev 

1200 

Westtierg-Rosling 

Farms  Airport, 

Roggen.  CO 

74CO 

1200 

Yoder  Airstrip  Airport 

Bennett.  CO  

CD09 

1200 

Upon  expiration  of  the  proposed 
SFAR.  [Insert  date  3  years  after  date  of 
pubhcation  of  the  Gnal  rule],  the  Mode 
C  transponder  requirement  wouJd 
become  effective  fur  aircraft  operations 
to  and  from  the  designated  airports. 
However,  during  the  effective  period  of 
the  SFAR,  the  FAA  will  continue  to 
conduct  field  evaluations,  as  the 
remaining  Class  B  airspace  areas  receive 
and  commission  the  new  radar  systems, 
to  reassess  the  radar  coverage  within  the 
associated  Mode  C  veil.  Additionally, 
the  FAA  will  explore  the  feasibility  ojf 
making  permanent  exclusions  based  on 
safety,  operational  impact,  and  radar 
coverage.  The  public  will  be  invited  to 
provide  comment  on  any  such  proposals 
through  further  notice  pubUshed  in  the 
Federal  Register. 

Paperwork  Reduction  Act 

This  i»oposed  rule  contains  nc 
information  collection  requests 
requiring  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Art  (44  U.S.C 
3507  et  seq.). 
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International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  the  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation  (ICAO),  it  is  the  FAA 
pohcy  to  comply  with  ICAO  Standards 
and  Recommended  Practices  (SARP)  to 
the  maximum  extent  practicable.  For 
this  notice,  the  FAA  has  determined 
that  this  proposal,  if  adopted,  would  not 
present  any  difference. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action,"  as  defined  by 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  The  anticipated 
costs  and  benefits  associated  with  this 
proposed  rule  are  summarized  below. 

Ov'ervjew 

When  SFAR  No.  62  was  adopted 
(December  1990),  the  FAA  designated 
306  airports  located  within  the  24  Class 
B  airspace  Mode  C  veils  at  which  the 
Mode  C  requirement  would  be 
temporarily  suspended.  SFAR  No.  62 
allowed  aircraft  operations  into  and  out 
of  these  designated  airports  without  an 
operable  Mode  C  transponder  if  these 
operations  were  conducted  at  and  below 
the  altitude  specified,  within  2-nautical 
miles  from  the  airport's  center,  and 
along  a  direct  route  (or  as  directed  by 
ATC)  between  that  airport  and  the  outer 
boundary  of  the  Mode  C  veil.  In  this 
evaluation,  the  term  "Designated 
Airports"  refers  to  those  outlying 
airports  located  within  the  24  Class  B 
airspace  areas  Mode  C  veils  where  local 
airport  operations  were  beyond  or  below 
ATC  radar  coverage  and,  as  such,  were 
•  temporarily  suspended  from  Mode  C 
requirements  by  the  forerunner  of  this 
SFAR. 

Benefits 

This  proposed  rule  is  expected  to 
generate  potential  benefits  in  the  form 
of:  (1)  Increased  convenience  to  pilots 
operating  aircraft  not  equipped  with 
operable  Mode  C  transponders,  and  (2) 
enhanced  operational  efficiency  to  FAA 
air  traffic  control. 

Prior  to  SFAR  No.  62,  aircraft  not 
equipped  with  operable  Mode  C 
transponders  could  operate  at  an  airport 
within  a  Mode  C  veil  only  after 
receiving  ATC  authorization.  This 
requirement  was  valid  at  all  airports 
within  the  Mode  C  veil,  even  those 
airports  that  were  located  beyond 
existing  ATC  radar  coverage.  Because 
ATC  authorization  can  only  be  granted 
on  a  case-by-case  basis,  the  process  of 
obtaining  ATC  authorization  can  be 
inefficient  and  time  consuming  for 


pilots,  as  well  as  the  FAA.  The  benefit 
of  this  proposed  rule  would  be 
temporary  relief  from  the  burden  of 
obtaining  individual  ATC 
authorizations  for  those  aircraft 
operations  at  airports  located  beyond 
existing  radar  coverage. 

For  FAA  air  traffic  control,  this 
proposed  rule  would  provide  benefits  in 
the  form  of  enhanced  operational 
efficiency.  Such  enhanced  efficiency 
would  be  the  temporary  rehef  of  ATC 
fixim  assigning  authorizations, 
particularly  during  busy  periods.  This 
proposed  rule  would  allow  TAC  to 
allocate  temporarily  its  personnel  and 
equipment  resources  to  more  productive 
functions. 

Although  the  benefits  of  this  proposed 
rule  have  not  been  quantified,  they  are 
expected  to  be  large  for  both  aircraft 
operators  and  the  FAA. 

Costs 

This  proposed  rule  is  not  expected  to 
impose  costs  on  the  FAA  or  society.  In 
addition,  this  proposed  rule  would  not 
impose  significant  costs  on  the  aviation 
commimity  (namely,  fixed  based 
operators). 

This  proposed  rule  would  not  impose 
additional  equipment  or  personnel  costs 
to  the  FAA.  The  acquisition  of  new 
radar  tracking  systems  is  a  routine  cost 
of  upgrading  FAA  equipment.  No 
additional  FAA  personnel  would  be 
required,  because  the  temporary 
susptension  of  the  Mode  C  transponder 
requirement  is  e)(pected  to  enhance  air 
traffic  control  (ATC)  operational 
efficiency  by  eliminating  the  need  for 
ATC  authorizations  at  the  designated 
airports.  This  proposed  rule  would 
reduce  the  demand  on  ATC  equipment 
and  personnel  resources. 

This  proposed  rule  is  not  expected  to 
impose  societal  costs,  in  the  form  of 
reduced  aviation  safety.  When  the  FAA 
initially  pubhshed  SFAR  No.  62.  which 
temporarily  suspended  the  Mode  C 
requirements  at  the  Designated  Airports, 
it  did  so  on  the  basis  that  there  was  no 
ATC  radar  coverage  at  those  Designated 
Airports.  The  regulatory  evaluation 
prepared  for  that  final  rule  concluded 
that  there  would  not  be  any  adverse 
impact  on  aviation  safety,  because  the 
full  intent  of  the  Mode  C  rule  had  not 
been  realized.  Furthermore,  such  safety 
would  not  be  realized  until  ATC  radar 
coverage  was  extended  to  those 
designated  airports,  through  the 
installation  of  the  new  ASR-9  radar. 

Since  the  implementation  of  SFAR 
No.  62,  ASR-9  radar  has  been 
commissioned  at  10  of  the  24  Class  B 
airspace  areas.  Under  this  proposed 
rule,  aviation  safety  would  not  be 
affected  adversely  for  two  reasons.  First, 


operations  at  those  designated  airports 
located  within  the  Mode  C  veils  of  the 
14  Class  B  airspace  areas  not  utilizing 
the  A^R-9  radar  would  be  temporarily 
excluded  from  the  Mode  C 
requirements.  Second,  operations  at 
those  designated  airports,  located 
within  the  Mode  C  veils  of  the  10  Class 
B  airspace  areas  now  equipped  with 
ASR-9  radar,  would  be  subject  to  the 
requirements  of  the  Mode  C  rule  when 
conducted  within  that  associated 
airspace  covered  by  the  extended  ASR- 
9  radar  coverage.  c5perations  conducted 
at  those  same  airports,  but  below  the 
areas  of  ASR-9  radar  coverage,  would 
be  exempt  from  the  Mode  C  rule.  The 
areas  not  covered  by  the  ASR-9  radar 
would  be  defined  by  a  specified  ceiling 
altitude  and  extend  down  to  the  surface. 
For  example,  prior  to  the  installation  of 
ASR-9  radar,  radar  coverage  excluded 
the  airspace  above  Airport  A,  from  a 
ceiling  of  2000  feet  AGL  down  to  the 
^ound.  As  the  result  of  the  installation 
of  ASR-9  radar,  the  airspace  above 
Airport  A,  which  is  not  excluded  from 
the  enhanced  ATC  coverage,  is  from  a 
ceiling  of  1000  feet  AGL  down  to  the 
ground.  Under  this  proposed  rule, 
operations  below  1000  feet  AGL  would 
be  temporarily  excluded  from  the  Mode 
C  requirements,  since  operations  below 
the  altitude  of  1000  feet  AGL  are  beyond 
ATC  radar  coverage.  Thus,  the  FAA 
contends  that  access  to  certain  outlying 
airports  by  aircraft  without  Mode  C 
transponders  can  be  accommodated 
without  diminishing  Mode  C  safety 
benefits,  provided  the  operation  is 
conducted  outside  radar  coverage. 
When  aircraft  operations  are  confined 
exclusively  to  areas  of  no  radar 
coverage,  many  of  the  safety  benefits  of 
the  Mode  C  rule  camiot  be  reahzed. 
Further  enhancement  of  the  radar 
tracking  system  is  expected  to  increase 
radar  coverage,  thus  extending  the  Mode 
C  benefits  to  more  areas  outside  of  the 
current  radar  coverage. 

For  the  aviation  community,  the  FAA 
anticipates  that  this  proposed  rule 
would  impose  no  significant  costs  on 
fixed  base  operators  (FBO's).  FBOs 
represent  the  most  likely  group  to  incur 
potential  costs.  When  the  FAA 
evaluated  the  potential  cost  impact  of 
SFAR  No.  62  on  FBO's,  it  did  so  on  the 
increased  likelihood  that  some  general 
aviation  (GA)  aircraft  operators  (without 
Mode  C  transponders)  would  relocate  to 
airports  outside  of  the  Mode  C  veil  from 
airports  inside  of  the  Mode  C  veil.  If  this 
relocation  activity  had  materialized, 
FBO's  inside  of  the  Mode  C  veil  wouid 
have  incurred  lost  revenues  from 
decreases  in  demand  for  mechanich! 
repairs  and  related  activities  from  ^i  .,.> 
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GA  aircraft  operafors.  After  SFAR  No. 
62  ¥ma  issued  as  a  notice,  th«  FAA  did 
not  receive  any  comments  6xHn  FBO's 
with  regard  to  coet  impacts.  Therefore, 
with  no  cost  impact  comments  received 
on  SFAR  No.  62,  this  evaluation 
concludes  that  the  proposed  rule  would 
not  have  any  significant  cost  impact  on 
any  FBO's. 

Conclusion 

This  proposed  rule  is  not  expected  to 
impose  costs  on  either  the  FAA  or 
society.  In  addition,  this  proposed  rule 
would  not  impose  any  significant  costs 
on  the  aviation  community  (FBO's).  The 
FAA  estimates  that  this  proposed  rule 
would  generate  benefits  in  the  form  of 
increased  convenience  to  some  GA 
aircraft  operators  and  increased 
operational  eCBciency  to  FAA  air  traffic 
control.  Thus,  the  FAA  contends  that 
this  proposed  rule  is  cost-beneficial. 

Initial  Regnlatory  Flexibility 
DetenBination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  types  of  small  entities  that 
could  be  potentially  affiected  by  the 
implementation  of  the  proposed  rule  are 
air  taxi  operators  and  FBOs. 

In  terms  of  air  taxi  operators,  no  cost 
impacts  are  anticipated  by  this  proposed 
rule.  This  assessment  is  based  on  the 
FAA's  estimation  that  these  operators 
are  already  equipped  with  Mode  C 
transponders.  They  are,  in  all 
likelihood,  based  at  airports  within  the 
Mode  C  veil  which  fall  within  the  radar 
coverage  of  ATC 

In  terms  of  FBO's,  the  FAA  estimates 
that  this  proposed  rule  would  not 
impose  significant  costs.  This 
assessment  is  based  on  the  belief  that 
FBO's  would  not  experience  revenue 
losses  from  GA  aircraft  to  airports 
outside  of  the  Mode  C  veil  or 
undesignated  airports  within  the  Mode 
C  veil  to  designated  airports  specified  in 
this  proposed  rule.  Although  the 
proposed  rule  provides  access  to  a  Mode 
C  v«il.  the  FAA  beUeves  that  this 
proposed  rale  does  not  provide  GA 
aircxaft  operators  with  much  of  an 
incentive  to  relocate.  This  assessment  is 
further  supported  by  the  belief  that  the 
vast  maioiity  of  those  GA  aircraft 
operators  required  to  install  Mode  C 
transponders  acquired  them  by 
December  30, 1990  (Phase  n  of  the 
Mode  C  rule  for  Airport  Radar  Service 
Areas).  Therefore,  the  FAA  contends 


that  a  regulatory  flexibility  analysis  is 
not  required  because  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  substantial  number  of  small 
entities. 

International  Trade  Impact  Assessment 

This  proposed  rule  would  not  have  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  not  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  cotintries.  This  proposed  rule 
would  neither  impose  costs  on  aircraft 
operators  aor  aircraft  manufacturers 
(U.S.  or  foreign)  that  would  result  in  a 
competitive  disadvantage  to  either.  The 
proposed  rule  may  impose  insignificant 
costs  on  FBO's  in  the  United  States. 
However,  FBO's  in  the  U.S.  do  not 
compete  directly  with  FBO's  in  foreign 
countries.  Therefore,  no  competitive 
trade  disadvantage  is  expected  to  impact 
FBO's. 

Federalisa  Determination 

This  proposed  rule  would  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41085;  October  30, 1987),  it  is 
determined  that  this  proposed  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

Conclusioa 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Initial  Regulatory  Flexibility 
Determination  and  the  International 
Trade  Impact  Assessment,  the  FAA  has 
determined  that  this  proposed 
regulation  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  hi  addition  the  FAA 
certifies  that  this  proposed  regulation,  if 
adopted,  would  not  have  a  significant 
economic  Impact.  pMJsitive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  This  proposal  is  not 
considered  significant  under  DOT  Order 
2100.5,  Policies  and  Procedures  for 
Simplication,  Analysis,  and  Review  of 
Regulations.  An  initial  Regulatory 
Flexibility  Determination  and 
Intematiooal  Trade  Impact  Assessment, 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  FOR  FURTHER 
INFORMATIOM  COMTACT. 


List  of  Subjects  in  14  CFR  Part  91 

Agriculture,  Air  traffic  control. 
Aircraft.  Airmen,  Airports,  Aviation 
safety,  Canada,  Cuba,  Federal  Aviation 
Administration,  Freight.  Mexico.  Noise 
control.  Political  candidates.  Reporting 
and  recordkeeping  requitements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  91  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  91)  as  follows: 

PART  91 -GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1301(7).  1303, 
1344.  1348.  1352  through  1355,  1401,  1421 
through  1431. 1471,  1472, 1502, 1510, 1522, 
and  2121  through  2125:  articles  12,  29.  31. 
and  32(a)  of  the  Convention  on  International 
Civil  Aviation  (61  Stat.  1180);  42  U.S.C  4321 
et  seq:  E.O.  11514,  35  FR  4247,  3  CFR,  1966- 
1970  Comp,  p.  902;  49  U.S.C  106(g). 

2.  Special  Federal  Aviation 
Regulation  (SFAR)  No.  62.  which 
expired  on  December  30, 1993,  is 
reinstated  as  SFAR  62-1  and  amended 
to  read  as  follows: 

Special  Federal  Aviation  Regulation  No.  62- 
1 — Suspension  of  Certain  Aircraft  Operations 
From  the  Transponder  With  Automatic 
Pressiue  Altitude  Reporting  CapaiMity 
Requirement 

Section  1.  For  purposes  of  this  SFAR: 

(a)  The  airspace  within  30  nautical  miles 
of  a  Class  B  airspace  area  primary  airport, 
from  the  surtJace  upward  to  10.000  fiaet  MSL. 
excluding  the  airspace  designated  as  a  Class 
B  airspace  area  is  referred  to  as  the  Mode  C 
veil. 

(b)  Effective  until  (Insert  date  three  years 
after  date  of  publication  of  the  final  rule),  the 
transponder  with  automatic  altitude 
reporting  capability  requirements  of 
§91.215(bK2)  do  not  apply  to  the  operation 
of  an  aircraft: 

(l)lo  the  airspace  at  or  tielow  the  specified 
altitude  and  within  a  2-nautical  mile  radius. 
or.  if  directed  by  ATC,  within  a  S-nautical 
mile  radius,  of  an  airport  listed  in  Section  2 
of  this  SFAR;  and 

(2)  In  the  airspace  at  or  below  the  specified 
altitude  along  the  most  direct  and 
expeditious  routing,  or  on  a  routing  directed 
by  ATC,  between  an  airport  listed  in  Section 
2  of  this  SFAR  and  the  outer  IxNimlvy  of  the 
Mode  C  veil  airspace  overlying  that  airport 
consistent  with  established  tz^c  patterns. 
noise  abatement  procedures,  aitd  sa£ety. 

Section  2.  ESactiva  until  (Insert  date  three 
years  after  date  of  publication  of  the  final 
rule),  airports  at  which  the  provisions  of 
§  91.215(b)(2)  do  not  apply. 

(1)  Airports  within  a  30-nautical  mile 
radius  of  The  William  B.  Hartsfield  Atlanta 
International  Airport. 
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Airport  naine 

ArptID 

AK.  (AGL) 

Air  Acres  Airport 

Woodstock,  GA  

5GA4 

1,500 

B&L  Strip  Airport. 

HoUonville.  GA 

GA29 

1.500 

CamTield  Airport, 

McDonough,  GA  .... 

GA36 

1.500 

Cobb  County-McCol- 

lum  Field  Airport, 

Marietta,  GA  

RYY 

1,500 

Covir>gton  Municipal 

Airport,  Covington, 

GA  _ 

9A1 

1,500 

Diamond  R  Ranch 

Airport,  Villa  Rica, 

GA  

3GA5 

1,500 

Dresden  Airport 

Newnan,  GA  ..„ 

GA79 

1.500 

Eagles  Landing  Air- 

port WtlHarnson, 

GA  

5GA3 

1.500 

Pagundes  Field  Air- 

port, Haralson,  GA 

6GA1 

1,500 

Gable  Branch  Airport, 

Haralson,  GA 

5GA0 

1,500 

Georgia  Lite  Flite 

Ultralight  Airport 

Acwofth,  GJk „ 

31GA 

1,500 

Griffin-Spaiding 

County  Airport 

Gntfin,  GA  ...._ _ 

6A2 

1,500 

Howard  Private  Air- 

port, Jackson,  GA  . 

GA02 

1,500 

Newnan  Coweta 

County  Airport, 

Newnan,  GA 

ceo 

1,500 

Peach  State  Airport, 

Williamson,  GA 

3GA7 

1,500 

Poole  Fami  Airport, 

Oxford.  GA  

2GA1 

1,500 

Powers  Airport, 

Hollonville,  GA 

GA31 

1,500 

S  &  S  Landing  Strip 

Airport,  Griffin,  GA  . 

8GA6 

1,500 

Shade  Tree  Airport, 

Hottonville,  GA 

GA73 

1,500 

(2]  Airports  within  a  30- nautical  mile 
radius  of  the  General  Edward  Lawrence 
Logan  International  Airport. 


Airport  name 

ArptID 

AIL  (AGL) 

Berttn  Landing  Area 

Airport,  Berfin,  MA  . 

MA19 

2,500 

Hopedale  Industrial 

Park  Airport 

Hopedale,  MA  

1B6 

2,500 

Larson's  SPB, 

Tyngsboro,  MA 

MA74 

2,500 

Moore  AAF,  Ayer/Fort 

Devens,  MA 

AYE 

2,500 

New  England 

Gliderport.  Salem, 

NH  

NH29 

2.500 

Plum  Island  Airport, 

Newburyport,  I4A  .. 

2B2 

2,500 

Plynrxxjth  Munk:ipal 

Airport  Ptymoulh, 

MA  

PYM 

2,500 

Airport  name 

ArptID 

Alt  (AGL) 

Taunton  Municipal 
Airport,  Taunton, 

MA  

j  Unknown  FieW  Air- 
'      port  Southborough. 

MA  

1  1 

TAN 
1MA5 

2,500 
2,500 

(3)  Airports  within  a  30-nautical  mile 
radius  of  the  Charlotte/Douglas  International 
Airport. 


Airport  r\ame 

ArptID 

AIL  (AGL) 

Arant  Airport. 

Wingate.  NC 

1NC6 

2/)00 

Bradley  Outernational 

Airport,  China 

Grove.  NC  

NC29 

1,500 

Chester  Municipal 

Airport,  Chester, 

SC  

9A6 

1.600 

China  Grove  Airport 

CNna  Grove.  NC  ... 

76A 

1,500 

Goodnight's  Airport 

Kannapolis,  NC  

2NC8 

1,500 

Knapp  Airport 

Marshville,  NC 

3NC4 

2,000 

Lake  Norman  Airport 

Mooresvilte,  NC 

14A 

2,000 

Lancaster  County  Air- 

port, Lancaster,  SC 

LKR 

1,600 

Little  Mountain  Air- 

port, Denver,  NC  ... 

66A 

2.000 

Long  Island  Airport, 

,      Long  Island,  NC  .... 

NC26 

2,000 

Miller  Airport, 

Mooresvilte.  NC 

8A2 

1,500 

U  S  Heliport, 

Wingate,  NC 

NC56 

1.600 

1  Unity  Aerodrome  Air- 

port Lancaster,  SC 

SC76 

1,900 

Wahelm  Airport. 

Kannapolis,  NC  

6NC2 

1,900 

(4)  Airports  within  a  30-nautJcal  mile 
radius  of  the  Chicago-O'Hare  International 
Airp>ort. 


Airport  name 

ArptID 

Alt.  (AGL) 

Aurora  Municipal  Air- 

port, Chicago/Au- 

rora, IL 

ARR 

1.200 

DonakJ  Alfred  Gade 

Airport,  Antioch,  IL 

IL11 

1,200 

Dr.  Joseph  W.  Esser 

Airport,  Hampshire, 

IL  

7IL6 

1,200 

Flying  M.  Farm  Air- 

port, Aurora,  IL 

IL20 

1.200 

Fox  Lake  SPB,  Fox 

Lake,  IL  

tS03 

1,200 

Graham  SPB,  Crystal 

Lake.JL  

IS79 

1.200 

Herbert  C.  Mass  Air- 

port, Zioa  H- 

IL02 

1,200 

Landings  Condomin- 

ium Airport, 

Romeovifle,  IL  

C49 

1.200 

Lewis  University  Air- 

port, Romeoville,  IL 

LOT 

1.200 

McHenry  Farms  Air- 

1     port,  McHenry,  IL  .. 

44IL 

1500 

i         Airport  name 

I  Obon  Airport.  Plato 

'      Center,  IL  

I  Redeker  Airport  Mif- 

1     ford.  IL 

1  Reid  RLA  Airport.  Gil- 

!     berts.  IL  

[  Shamrock  Beef  Cattle 
'      Farm  Airport 

McHenry.  IL 

'  Sky  Soaring  Airport 

Union,  IL 

Waukegan  Regional 

Airport,  Waukegan, 

IL  

Wormley  Airport 
I      Oswego,  IL 


ArptID 


LL53 
IL85 
6tL6 

49LL 
55LL 

UGN 
85LL 


AK.  (AGL) 


1500 
1500 
1500 

1500 
1500 

1.200 
1.200 


(5)  Airports  within  a  30-nautical  mile 
radius  of  the  Cleveland-Hopkins 
International  Airport. 


Airport  name 

ArptID 

AN.  (AGL) 

Akron  Fulton  Inter- 

national Airport, 

Akron,  OH  

AKR 

1,300 

Bucks  Airport, 

Newbury.  OH 

400H 

1300 

Derecsky  Airport,  Au- 

burn Center,  OH  .... 

6010 

1300 

Hannum  Airport, 

Streetsboro,  OH  .... 

690H 

1300 

Kent  State  University 

Airport,  Kent,  OH  ... 

1G3 

1300 

Lost  Nation  Airport 

Wilkjughby,  OH  

LNN 

1300 

Mills  Airport,  Mantua, 

OH  

OH06 

1300 

Portage  County  Air- 

port, Ravenna,  OH 

29G 

1300 

Stoney's  Airport,  Ra- 

venna, OH  

0132 

1300 

Wadsworth  Municapal 

Airport,  Wadsworth, 

OH  

3G3 

1300 

(6)  Airports  within  a  30-nautical  mile 
radius  of  the  Dallas/Fort  Worth  International 
Airport. 


-    1 

\         Airport  name 

ArpllO 

AM.  (AGL) 

Beggs  Ranch/Aledo 

Alport.  Aledo,  TX  .. 

TX15 

1,800 

Beteher  Airport  San- 

•      ger,TX  

TA25 

1.800 

Bird  Dog  FieW  Air- 

!      port.  Krum,  TX 

T'i8 

1300 

Boe-WrinWe  Airport 

Azie,  TX 

28TS 

1,800 

Flying  V  Airport  San- 

ger. TX  

71XS 

1,800 

Graham  Ranch  Air- 

port Celina,  TX  

TX44 

1.800 

Haire  Airport,  Bolivar, 

1      TX 

TX33 

1.800 

Hartlee  FieW  Airport, 

Denton,  TX  

1F3 

1,800 

,  Hawkin's  Ranch  Strip 

:      Airport,  Rhome,  TX 

TA02 

1,800 

'  Horseshoe  Lake  Air- 

port, Sanger,  TX  .... 

TE24 

1.800 
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Airport  name 


Ironhead  Airport, 
Sanger,  TX 

Kezer  Air  Ranch  Air- 
port Springtown, 
TX  ...„ 

Lane  Field  Airport, 
Sanger,  TX _ 

Log  Cabin  Airport, 
Aledo.TX  

Lone  Star  Airpark  Air- 
port Detton,  TX  .... 

Rhome  Meadows  Air- 
port Rhome,  TX .... 

Richards  Airport 
Krum,  TX 

TaMows  Field  Airport 
Cefina,  TX  _ 

Triple  S  Airport, 
Aledo,  TX  ......* 

Warshun  Ranch  Air- 
port, Denton,  TX  .... 

Windy  HMI  Airport 
Denton,  TX „ 

Aero  Country  Airport, 
McKinney,  TX 

Bailey  Airport, 
Midlothian.  TX  

Brarwon  Farm  Air- 
port Burleson,  TX  . 

CarroH  Air  Park  Air- 
port De  Soto,  TX  .. 

Carroll  Lake-View  Air- 
port Venus,  TX 

Eagle's  Nest  Estates 
Airport  OviUa,  TX  .. 

Flying  B  Ranch  Air- 
port, OviUa,  TX 

Lancaster  Airport 
Lancaster,  TX 

Lewis  Farm  Airport 
Lucas,  TX 

Markum  Ranch  Air- 
port. Fort  Worth, 
TX 

McKinney  Municipel 
Airport  McKinrtey, 
TX 

CBrien  Airpark  Air- 
port, Waxahachie. 
TX 

PhH  L.  Hudson  Mu- 
nicipal Airport, 
Mesquite,  TX  

Ptover  Heliport,  Crow- 
ley. TX  

Venus  Airport  Venus, 
TX 


ArptID 


T58 

61F 

58F 
TX16 

T32 
TS72 
TA47 
79TS 
42XS 
4TA1 
46XS 
TX05 
7TX8 
TX42 

F66 
70TS 
2T36 
TS71 
LNC 
6TX1 

TX79 

TKI 

F25 

HQZ 

82Q 

75TS 


AIL  (AGL) 


1,800 

1.800 
1.800 
1.800 
1.800 
1,800 
1.800 
1,800 
1,800 
1,800 
1.800 
1,400 
1,400 
1,400 
1,400 
1.400 
1,400 
1,400 
1,400 
1,400 

1,400 

1,400 

1.400 

1,400 
1.400 
1.400  I 


Airport  name 


(7)  Airports  within  a  30-nautical  mile 
radius  of  the  Denver  International  Airport. 


Airport  name 

ArptID 

Alt  (AGL) 

Air  Dusters  Inc.,  Air- 

port Roggen,  CO  .. 

49CO 

1.200 

Bijou  Basin  Airport, 

Byers,  CO 

CD17 

1,200 

Boukler  Municipal  Air- 

port. Boulder.  CO  .. 

1V5 

1,200 

Bowen  Farms  No.  1 

Airport.  Littleton, 

CO 

C098 

1.200 

Bowen  Farms  No.  2 
Airport  Strasburg. 
CO 

Carrera  Airpari(  Air- 
port Mead,  CO  ..... 

Cartwheel  Airport 
Meaci  CO 

Chaparfal  Airport 
Byera,  CO 

Colorado  Antique 
FleW  Airport.  Nlwot 
CO  .- 

ComanQhe  Livestock 
Airport.  Strastxirg. 
CO 

Dead  Slick  Ranch 
Airport,  Kiowa.  CO 

Frederiok-Firestone 
Air  Strip  Airport, 
Fredenck.  CO 

Frontier  Airstrip  Air- 
port, Mead.  CO  

Horseshoe  Landings 
Airport.  Franktown, 
CO 

Hoy  Airstrip  Airport, 
Bennett,  CO  

J  &  S  Airport.  Ben- 
nett CO 

Kostroski  Airport. 
Franktown,  CO 

Kugel-Strong  Airport, 
PtattevUle.  CO  

Land  Aiiport. 
Keenesburg,  CO  ... 

Lemons  Private  Strip 
Airport,  BouMer, 
CO 

Lindys  Airpark  Air- 
port. Hudson,  CO  .. 

Parkland  Airport,  Erie, 
CO  ..: 

Pine  View  Airport 
Elizabeth,  CO 

Platte  Valley  Airport, 
Hudson.  CO  

Rancho  De  Aereo 
Airport.  Mead.  CO  . 

Reid  Rariches  Airport, 
Roggen,  CO  

Singleton  Ranch  Air- 
port. Byers.  CO  

Sky  Haven  Airport. 
Byers,  CO 

Spk^rd  Farm  Air- 
port, Byers.  CO  

Tri-Courity  Airport, 
Erie.  CO  

Westtierg-Rosling 
Farms  Airport. 
Roggen.  CO 

Yoder  Airstrip  Airport. 
Bennflftt,  CO  


ArptID 


3C05 
93CO 
0CO8 
C018 

8C07 

59CO 
18C0 

C058 
84CO 

CO60 
76CO 
CD14 
43CO 
27V 
C082 

CO10 

7C03 

7CO0 

02V 

18V 

05CO 

7C06 

68C0 

C017 

5C04 

48V 

74CO 
CD09 


AIL  (AGL) 


1,200 
1.200 
1.200 
1,200 

1,200 

1,200 
1,200 

1,200 
1,200 

1.200 
1,200 
1,200 
1,200 
1.200 
1,200 

1,200 
1,200 
1,200 
1,200 
1,200 
1,200 
1,200 
1,200 
1,200 
1,200 
1.200 

1.200 
1.200 


(8)  Aiiports  within  a  30-nautical  mile 
radius  of  the  Detroit  Metropolitan  Wayne 
County  Airport. 


Airport  name 


Al  Meyers  Airport  Te- 
cumsah.  Ml 


ArptID 


3TE 


Alt  (AGL) 


1,400 


Airport  name 

ArptID 

Alt  (AGL) 

Brighton  Airport, 

Brighton,  Ml 

45Q 

1.400 

Cackleberry  Airport, 

Dexter,  Ml 

2MI9 

1,400 

Erie  Aerodoitie  Air- 

port, Erie,  Ml  

05MI 

1,400 

Ham-A-Lot  FieW  Air- 

port, Petersburg, 

Ml  

MI48 

1,400 

Merillat  Airport,  Te- 

cumseh.  Mi 

34G 

1,400 

Rossettle  Airport. 

Manchester.  Ml  

75G 

1.400 

Tecumseh  Products 

Airport,  Tecumseh. 

Ml  

0D2 

1,400 

(9)  Airports  within  a  30-nautical  mile 
radius  of  the  Honolulu  International  Airport. 


Airport  Name 

ArptID 

Aft.  (AGL) 

Dillingham  AirfieM 
Airport,  Moluleia,  HI 

HDH 

2,500 

(10)  Airports  within  a  30-nautical  mile 
radius  of  the  Houston  Interconti^ntal 
Airport  and  the  William  P.  Hobby  Airport. 


Airport  name 


Ainsworth  Airport, 
Cleveland,  TX 

Ausinia  Ranch  Air- 
port, Texas  City, 
TX 

BaHes  Airport, 
Angleton,  TX  

Biggin  Hill  Airport, 
Hockley,  TX 

Cleveland  Municipal 
Airport,  Cleveland, 
TX 

Covey  Trails  Airport 
Fulshear,  TX 

Creasy  Airport  Santa 
Fe,  TX  

Custom  Aire  Servwe 
Airport,  Angleton, 
TX 

Fay  Ranch  Airport 
Cedar  Lane,  TX 

Flying  C  Ranch  Air- 
port, Needvflle,  TX 

Freeman  Property 
Airport.  Katy,  TX  .... 

Garrett  Ranch  Airport 
Danbury,  TX 

Gum  Island  Airpott 
Dayton,  TX 

H  &  S  AirfieM, 
Damon,  TX 

Hart>k»n  Airpark  Air- 
port. Katy.  TX 

Harokj  Freeman 
Farm  Airport.  Katy, 
TX „ 

HHI  Hitchcock  Heli- 
port, Hitchcock,  TX 

Hoffpauir  Airport 
Katy.  TX  I 


ArptID 


0T6 

TS50 

7R9 

TX49 

6R3 
80XS 
5TA5 

BID 

0T2 
XS25 

61T 
77XS 

3T6 
XS21 
9XS9 

8XS1 

6TA5 

59T 


Alt  (AGL) 


1.000 

1.000 
1,000 
1,000 

1,000 
1,000 
1,000 

1,000 
1,000 
1,000 
1,000 
1.000 
1.000 
1,000 
1,000 

1.000 
1,000 
1,000 
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Airport  name 

ArptID 

Alt^AGL) 

Hom-Katy  Hawk 

Intematiortal  Air- 

port. Katy.  TX 

57T 

1,000 

Johnnie  Volk  Field 

Airport,  Hrtchcocl<. 

TX „ 

37R 

1,000 

King  Air  Airport,  Katy, 

TX 

55T 

1.000 

Lal<e  Bay  GaH  Airport. 

Cleveland.  TX 

0T5 

1.000 

Lake  Bonanza  Air- 

port, MonlgorDery, 

TX 

33TA 

1.000 

Lane  Airparit  Airport, 

Rosenberg,  TX 

T54 

1.000 

Meyer  Field  Airport, 

Rosharon.  TX 

TA33 

1.000 

Prairie  Aire  Field  Air- 

port, Dannon,  TX  .... 

4TA0 

1.000 

R  W  J  Airpar1(  Airport. 

Baytown,  TX 

54TX 

1.000 

Westheimer  Air  Park 

Airport,  Houston, 

TX 

5TA4 

1.000 

(11)  Airports  within  a  30-nautica]  mile 
radius  of  the  Kansas  City  International 
Airport. 


Airport  name 


Amelia  Eartiart  Air- 
port. Atchison,  KS  . 

Booze  Island  Airport, 
St  Joseph.  MO  

Cedar  Air  Park  Air- 
port Olathe.  KS  .... 

D'FleW  Airport, 
McLxKith,  KS 

Dorei  Airport 
McLouth.  KS 

East  Kansas  City  Air- 
port Grain  Valley. 
MO 

Excelsior  Springs  Me- 
morial Airport.  Ex- 
ceis'of  Gpringi,  MO 

Flying  T  Airport. 
Oskak)osa,  KS  

Hermon  Farm  Airport, 
Gardner.  KS 

Hillside  Airport 
Stnweil.  KS  

Independence  Memo- 
rial Airport  Inde- 
pendence. MO ....... 

Johnson  County  Ex- 
ecutive Airport, 
Olathe.  KS 

Johnson  County  In- 
dustrial Airport 
Olathe,  KS 

Kimray  Airport. 
Plattsburg,  MO  

Lawrence  Muricipal 
Airport  Lawrence, 
KS 

Martins  Airport, 
Lawson,  MO 

Mayes  Homestead 
Airport.  Poto,  MO  .. 


ArptID 


K59 
64MO 

51 K 
KS90 

K69 

3GV 

3EX 
7KS0 
KS59 

63K 

3IP 

OJC 

IXD 
7M07 

LWC 
21  MO 
37MO 


AK.(AGL) 


1,000 
1,000 
1.000 
1,000 
1,000 

1.000 

1,000 
1,000 
1,000 
1,000 

1,000 

1.000 

1.000 
1.000 

1.000 
1,000 
1,000 


Airport  name 

ArpilD 

AIL(AGL) 

McComas-Lee's 

Airport,  Lee's  Sun>- 

mit,  MO 

K84 

1,000 

Mission  Road  Airport, 

Stitwell.  KS 

64K 

1,000 

Nofthwood  Airport. 

Hott,  MO 

2M02 

1,000 

Plattsburg  Airpark  Air- 

port, Plattsburg. 

MO 

M028 

1,000 

!  Richards-Gebaur  Air- 

port. Kansas  City. 

MO 

GVW 

1,000 

Roseaans  Memorial 

Airport.  St  Joseph. 

MO 

STJ 

1,000 

Runway  Ranch  Air- 

port Kansas  City. 

1      MO 

2M09 

1,000 

Shelter's  Airport, 

Tonganoxie.  KS 

11KS 

1,000 

Shomin  Airport, 

Oskakwsa,  KS  

0KS1 

1.000 

Stonehenge  Airport, 

1      Williamstown.  KS  .. 

71KS 

1,000 

'  Threshing  Bee  Air- 

port, McLouth,  KS  . 

41K 

1,000 

Airport  name 

ArptID 

AR.  (AGL) 

Flying  M  Ranch  Air- 

port, Roberts.  Wl  ... 

78WI 

1,200 

Johnson  Airport. 

Rocktord,  MN  

MY86 

1,200 

River  Falls  Airport. 

River  Falls.  Wl 

Y53 

1,200 

Rusmar  Farms  Air- 

port, Roberts.  Wl  ... 

WS41 

1,200 

WaWref  SPB,  Forest 

Lake,  MN 

9Y6 

1200 

Ziermann  Airport 

Mayer,  MN 

MN71 

1200 

(15)  Airports  within  a  30-nauticaI  mile 
!  radius  of  the  New  Orleans  International/ 
Moisant  Field  Airport. 


Airport  name 

ArpJID 

All.  (AGU 

Bollinger  SPB, 

Larose,  LA 

Ctovelly  Airport  Cut 

Off,  LA  

L38 
LA09 

1,500 
1.500 

(12)  Airports  within  a  30-n«utical  mile 
radius  of  the  McCarran  International  Airport. 


(16)  Airports  within  a  30-nautica]  mile 
radius  of  the  John  F.  Kennedy  International 
Airport,  the  La  Guardia  Airport,  and  the 
Newaii  International  Airport. 


— 1 

Airport  name 

ArptID 

Alt.  (AGL) 

Sky  Ranch  Estates 
Airport,  Sandy  Val- 
ley. NV 

3L2 

2,500 

(13)  Airports  within  a  30-nautical  mile 
radius  of  the  Memphis  International  Airport 


Airport  name 


Bernard  Manor  Air- 
port Earle,  AR  

j  Holly  Springs-Mar- 
!      Shan  County  Air- 
;      port.  Holly  Springs, 
MS  ....„ 

McNeely  Airport, 
I      Earle,  AR 

Price  Fiekj  Airport, 
Joiner,  AR  

Tucker  Field  Airport 

:      Hughes,  AR 

I  Tunk:a  Airport, 

I      Tunica,  MS  

Tunica  Municipal  Air- 
I     port  Tunica,  MS  .... 


Alt  (AGL) 


2.000 

2,000 
2,000 
2.000 
2,000 
2,000 
2,000 


(14)  Airports  within  a  30-nauficaI  mile 
radius  of  the  Minneapclis-St.  Paul 
International  World-Chamberlain  Airport. 


Airport  name 

ArptID 

Alt.  (AGL) 

Belle  Plaine  Airport, 

Belle  Ptaine,  MN    .. 

7V7 

1200 

Carieton  Airport, 

Stanton,  MN  

SYN 

1200 

Empire  Farm  Strip 

Airport,  Bongards, 

MN 

MN15 

1200 

Airport  name 

ArptID 

AR.(AGU 

Allaire  Airport, 

Belmar/ 

Farmingdale,  NJ  . ... 

BLM 

2,000 

CuckJihy  Landing 

Strip  Airport,  Free- 

hoW,  NJ  

NJ60 

2.000 

Eifdahl  Airport,  Free- 

hoW.  r4J  

NJ59 

2.000 

Fia-Net  Airport, 

Netcong,  NJ  

0NJ5 

2.000 

Fsrrestal  Airport 

J      Princeton,  N J 

N21 

2,000 

1  Greenwood  Lake  Air- 

port, West  MiHord, 

NJ  

4N1 

2,000 

Grc-epwood  Lake 

2:^3.  West  Miltprd. 

NJ  

6NJ7 

2,000 

Lance  Alport, 

Whdehouse  Sta- 

tion, NJ  

6NJ8 

2,000 

Ma:  Ear  L  Farms, 

Er^hsMtown,  NJ    ... 

NJ46 

2,000 

Peet-sk'il  SPB. 

Peekskill.  NY  

7N2 

2,000 

Peters  Airport  Som- 

erviPe.  NJ  

4NJ8 

2,000 

Princeton  Airport, 

•Princeton/  Rocky 

Hill,  NJ  

39N 

2,000 

Soiberg-Hunterdon 

Airport, 

Readington,  NJ  

N51 

2,000 

(17)  Airports  within  a  30-nautical  mile 
radius  of  t.he  Orlando  International  Airport. 
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Airpod  name 

ArptID 

Alt.  (AGL) 

Arthur  Dunn  Air  Park 
Airport.  Trtusville. 
FL  

Space  Center  Execu- 
tive Airport. 
Titusville,  FL 

X21 
TIX 

1,400 
1,400 

[21)  Airports  within  a  30-nautical-mile 
radius  of  the  Salt  Lake  City  International 
Airport. 


Airport  name 


(18)  Airports  within  a  30-nautical  mile 
radius  of  the  Philadelphia  International 
Airport.  ■ 


Airport  name 

ArptIO 

AIL  (AGL) 

Ginns  Airport.  West 

Grove,  PA 

78N 

1  000 

Hammonton  Munici- 

pal Airport. 

Hammonton,  NJ  .... 

N81 

1,000 

U  Caizi  Airport. 

Bridgeton.  NJ  

N50 

1,000 

New  London  Airport, 

New  London.  PA  ... 

N01 

1,000 

Wide  Sky  Airpark  Air- 

port, Bndgeton,  NJ 

N39 

1,000 

Airport  Name 

Arpt.  ID 

Alt.  (AGL) 

Bdinder  FiekJ-Tooele 

Valley  Airport, 

Tooele.  UT  

TVY 

2,500 

Cedar  Nfelley  Airport, 

Cedar  Fort,  UT 

UT10 

2,500 

Morgan  County  Air- 

port. Morgan.  UT  ... 

42U 

2,500 

Tooele  Municipal  Air- 

port, Tooele,  UT  .... 

U26 

2.500 

(22)  Airports  within  a  30-nautical  mile 
radius  of  the  Seattle-Tacoma  International 
Airport. 


(19)  Airports  within  a  30-nautical  mile 
radius  of  the  Phoenix  Sky  Harbor 
International  Airport. 


Airport  name 

ArptID 

Alt.  (AGL) 

Firstair  Field  Airport. 

Monfxw.  WA  

Gower  ReW  Airport, 

CMympia,  WA  

Harvey  Field  Airport, 

Snohomish,  WA  .... 

WA38 

6WA2 

S43 

1,500 
1,500 
1,500 

Airport  Name 

Arpt.  ID 

Alt  (AGL) 

Ak  Chin  Community 

Airfiekl  Airport. 

Mancopa.  AZ 

E31 

2,500 

Boulais  Ranch  Air- 

port, Maricopa,  AZ 

9E7 

2,500 

Estrella  Sailport,  Mar- 

teopa,  AZ 

E68 

2,500 

HkJden  VaMey  Ranch 

Airport,  Maricopa, 

AZ 

AZ17 

2.500 

Millar  Airport.  Mari- 

copa. AZ 

2AZ4 

2500 

Pleasant  Valley  Air- 

port, New  River.  AZ 

AZ05 

2,500 

Serene  FieW  Airport, 

Maricopa,  AZ 

AZ31 

2,500 

Sky  Ranch  Carefree 

Airport,  Carefree, 

AZ 

E18 

2,500 

Sycamore  Creek  Air- 

port, Fountain  HIHs. 

AZ 

OASO 

2,500 

Unverslty  of  Arizona, 

Maricopa  Agricuf- 

tural  Center  Airport, 

Maricopa,  AZ 

3AZ2 

2,500 

(23)  Airports  within  a  30-nautical  mile 
radius  of  the  Tampa  International  Airport. 


Airport  name 

ArptID 

Alt.  (AGL) 

Hernando  County  Air- 
port, Brooksville, 
FL  

Lakeland  Municipal 
Airport,  Lakeland, 
FL  

BKV 
LAL 
ZPH 

1,500 
1,500 
1,500 

ZephyrhiHs  Municipal 
Airport,  Zephyrtiills, 
FL  

(24)  Airports  within  a  30-nautical  mile 
radius  of  the  Washington  National  Airport, 
Andrews  Air  Force  Base  Airport,  Baltimore- 
Washington  International  Airport,  and  Dulles 
International  Airport. 


Airport  name 


(20)  Airports  within  a  30-nautical-mile 
radius  of  the  Lambert/St.  Louis  International 
Airport. 


Airport  Name 

Arpt.  ID 

Alt  (AGL) 

Blackwall  Airport.  Old 

Monroe.  MO 

6MO0 

t.OOO 

Lebert  Flying  L  Air- 

port. Lebanon.  IL  ... 

3H5 

1,000 

Stoan's  Airport. 

Elsberry.  MO  

0MO8 

1,000 

Woodlift  Airpark  Air- 

port. Foristell.  MO  . 

98MO 

1,000 

Albrecht  Airstrip  Air- 
port, Long  Green, 
MD  ...„ 

ArmacosI  Farms  Air- 
port, Hampstead, 
MD  ..._ ,.. 

Barnes  Airport.  Lis- 
bon, KO 

Bay  Bridge  Airport, 
SteveriBville,  MD  ... 

Carroll  County  Air- 
port, Westminster, 
MD 

Castle  Marina  Airport, 
Chester,  MD  

Clearview  Airpari<  Air- 
port. Westminster, 
MD 

Davis  Airport, 
Laytonjville,  MO  .... 

Fallston  Airport, 
Fallstor.  MD 


ArptID 


MD48 

MD38 

MD47 

W29 

W54 
0W6 

2W2 
W50 
W42 


Alt.  (AGL) 


2,000 

2,000 
2,000 
2,000 

2,000 
2,000 

2.000 
2.000  I 
2,000 


'  Faux-Burhans  Airport, 

Frederick.  MD 

Forest  Hill  Airport. 

I      Forest  Hill,  MD  

j  Fort  Detrick  Helipad 
Heliport  Fort 
Detrick  (Frederick), 
MD 

Frederick  Municipal 
Airport,  Frederick, 
MD 

Frerrwnt  Airport, 
Kemptown.  MD 

Good  Neighbor  Farm 
Airport.  Untonville, 
MD 

Happy  LarxJings 
Farm  Airport, 
Unionville.  MD 

Harris  Airport.  Still 
Pond.  MD  

Hybarc  Fami  Airport 
Chestertown.  MD  .. 

Kennersley  Airport. 
Church  Hill,  MD 

Kentnrvjrr  Airpark  Air- 
p)ort,  Stevensville, 
MD 

Montgomery  County 
Airpart<  Airport 
Gaithersburg,  MD  .. 

Phillips  AAF, 
Aberden,  MD 

Pond  View  Private 
Airport,  Chester- 
town,  MD  

Reservoir  Airport. 
Finksburg, ,  MD 

Scheeler  Field  Air- 
port, Chestertown, 
MD 

Stoterest  STOL.  Ur- 
bana.  MD 

Tinsley  Airstrip  Air- 
port, Butler,  MD 

Walters  Airport. 
Mount  Airy,  MD  

Waredaca  Farm  Air- 
port, Brookeville, 
MD 

Wekle  AAF,  Edge- 
wood  Arsenal,  MD  . 

Woodbine  Gliderport. 
Woodbine,  MD  

Wright  FieW  Airport, 
Chestertown,  MD  .. 

Aviacres  Airport, 
Warrenton,  VA 

Birch  Hollow  Airport. 
HHIsboro,  VA  

Flying  Circus  Aero- 
drome Airport, 
Warrenton,  VA. 

Fox  Acres  Airport, 
Wan'enton,  VA 

Hartwood  Airport, 
Somenrille,  VA 

Horse  Featt)ers  Air- 
port. Midland,  VA  .. 

Krens  Farm  Airport. 
Hillsboro,  VA  

Scott  Airpark  Airport. 
Lovettsville,  VA 


ArptID 


3MD0 
MD31 

MD32 

FDK 
MD41 

MD74 


Alt.  (AGL) 


3W3 


2,000 
2,000 

2,000 

2,000 
2,000 

2,000 


MD73 

2,000 

MD69 

2,000 

MDig 

2,000 

MD23 

2.000 

2,000 


GAI 

2,000 

APG 

2,000 

0MD4 

2.000 

1W8 

2.000 

0W7 

2,000 

MD75 

2,000 

MD17 

2,000 

OM06. 

2,000 

MD16 

2,000 

EDG 

2,000 

MD78 

2,000 

MD11 

2,000 

3VA2 

1,500 

W60 

1,500 

3VA3 

1,500 

15VA 

1,500 

8W8 

1,500 

53VA 

1,500 

14VA 

1,500 

VA61 

1.500 
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Airport  name 

Arpt  ID 

Alt.  (AGL) 

The  Grass  Patch  Air- 

port, Lovettsville, 

VA 

VA62 

1,50C 

Walnut  Hill  Airport, 

Calverton,  VA  

58VA 

1,500 

Warrenton  Air  Park 

Airport,  Warrenton, 

VA 

9WO 

1,500 

Warrenton-Fauquier 

Airport,  Warrenton, 

VA 

W56 

1.500 

Whitman  Strip  Airport, 

Manassas,  VA 

0V5 

1.500 

Buds  Ferry  Airport, 

Indian  Head,  MD  ... 

MD39 

1,000 

Burgess  Field  Airport, 

Riverside,  MD 

3W1 

1,000 

Airport  name 


Chimney  View  Air- 
port, Fredericks- 
burg,  VA  

Holly  Springs  Farm 
Airport,  Nanjemoy, 
MD 

Lanseair  Farms  Air- 
port, La  Plata,  MD  . 

Nyce  Airport,  Mount 
Victoria,  MD 

Parks  Airpark  Airport, 
Nanjemoy,  MD  

Pitots  Cove  Airport, 
Tompkinsville,  MD  , 

Quantico  MCAF, 
Quantico,  VA  


ArpUD 


5VA5 

MD55 
MD97 
MD84 
MD54 
MD06 
NYG 


Alt  (AGL)  Airport  name 


;  Stewart  Airport,  St. 

Michaels,  MD  

1 .000  I  US  Naval  Weapons 
I      Center,  Dahlgren 
Lab  Airport,  Dahl- 
1,000        gren,  VA  


Arpt  ID 


MD64 


NDY 


AIL  (AGL) 


1,000 


1,000 


'^^        Issued  in  Washington,  DC  on  August  18, 

„„„  :  1994. 
1,000  i 

I  Harold  W.  Becker, 

1 ,000  '  Manager,  Airspace  Rules  and  Aeronautical 
•  Iniformation  Division,  Air  Traffic  Rules  &■ 

1,000  .  Procedures  Service. 

I  [PR  Doc.  94-20830  Filed  8-24-94;  8:45  ami 

1 ,000  ,  BiLuNG  CODE  4910-13-M 
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DEPARTMENT  OF^AGRICULTURE 

Cooperative  State  Research  Service 

National  Research  Initiative 
Competitive  Grants  Program 

AGENCY:  USDA,  Cooperative  State 
Research  Service. 

ACTION:  Solicitation  for  applications  for 
Fiscal  Year  1995  National  Research 
Initiative  Competitive  Grants  Program 
(Competitive  I^search  Grants  Program). 

Applications  are  invited  for 
comptetitive  grant  awards  in 
agricultural,  forest,  and  related 
environmental  sciences  under  the 
National  Competitive  Research  Initiative 
Grants  Program  (NRICGP)  administered 
by  the  Office  of  Grants  and  Program 
Systems,  Cooperative  State  Research 
Service  (CSRS),  for  fiscal  year  1995. 

Authority 

The  authority  for  this  program  is 
contained  in  Section  2(b)  of  the  Act  of 
August  4. 1965,  as  amended  (7  U.S.C. 
450i(b)).  Under  this  program,  subject  to 
the  availability  of  funds,  the  Secretary 
may  award  competitive  research  grants, 
for  periods  not  to  exceed  five  years,  for 
the  support  of  research  projects  to 
further  the  programs  of  the  Department 
of  Agricuhure  (USDA).  Proposals  may 
be  submitted  by  any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization.  Federal  agency,  private 
organization,  corporation,  or  individual. 
Proposals  from  scientists  at  non-United 
States  organizations  will  not  be 
considered  for  support. 

It  Is  expected  that  Congress,  in  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  1995.  will 
prohibit  CSRS  6rom  using  the  funds 
available  for  the  NRICGP  for  fiscal  year 
1995  to  pay  indirect  costs  exceeding  14 
per  centum  of  the  total  Federal  funds 
provided  under  each  award  on 
competitively-awarded  research  grants. 

Applicable  Regulations  and  Statutory 
Guidance 

Regulations  applicable  to  this 
program  include,  but  are  not  Umited  to. 
the  following:  (a)  the  regulations 
governing  the  NRICGP,  7  CFR  Part  3200, 
which  set  forth  procedures  to  be 
followed  when  submitting  grant    ■• 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
'awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects;  (b)  the 
USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  Part  3015;  (c)  the 
USDA  Uniform  Administrative 


Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Govenmients,  7  CFR  Part  3016;  (d) 
Section  1402  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  by  (7  U.S.C.  3101),  which  sets 
forth  purposes  that  research  supported 
by  the  NRICGP  should  address;  and  (e) 
Section  1404  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  by  (7  U.S.C.  3103),  which 
defines  "sustainable  agricuUure." 

Project  Types 

The  project  types  for  which  proposals 
are  solicited  include: 

I.  Conventional  Projects 

(a)  Standard  Research  Grants: 
Research  vvill  be  supported  that  is 
fundamental  or  mission-linked, 
conducted  by  individual  investigators, 
co-investigators  within  the  same 
discipline,  or  multidisciplinary  teams. 
Any  State  agricultural  experiment 
station,  college,  university,  other 
research  institution  or  organization, 
Federal  agency,  private  organization, 
corporation,  or  individual  may  apply. 
Proposals  from  scientists  at  non-United 
States  organizations  will  not  be 
considered  for  support. 

(b)  Conferences:  Scientific  meetings 
that  bring  together  scientists  to  identify 
research  needs,  update  information,  or 
advanca  an  area  of  research  are 
recognized  as  integral  parts  of  research 
efforts.  Any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization.  Federal  agency,  private 
organization,  corporation,  or  individual 
is  an  eligible  applicant  in  this  area. 
Proposals  from  scientists  at  non-United 
States  organizations  will  not  be 
considered  for  support. 

II.  Agricultural  Research  Enhancement 
Awards 

In  ordler  to  contribute  to  the 
enhancement  of  research  capabiUties  in 
the  research  program  areas  described 
herein,  applications  are  sohcited  for 
Agricultural  Research  Enhancement 
Awards.  Such  applications  may  be 
submitted  by  any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization.  Federal  agency,  private 
organization,  corporation,  or  individual. 
Applications  fi'om  scientists  at  non- 
United  States  organizations  will  not  be 
considered  for  support.  Agricultural 
Research  Enhancement  Awards  are 
available  in  the  following  categories: 

(a)  Postdoctoral  Fellowships:  In 
accordance  with  Section  2(b)(3)(D)  of 


the  1965  Act.  as  amended,  for 
individuals  who  have  received  their 
doctoral  degree  after  January  1 .  1992, 
and  no  later  than  June  15. 1995. 

(b)  New  Investigator  Awards:" 
Pursuant  to  Section  2(b)(3)(E)  of  the 
1965  Act,  as  amended,  for  investigators 
or  co-investigators  who  have  completed 
graduate  or  post-doctoral  training,  and 
are  beginning  their  independent 
research  careers. 

(c)  Strengthening  Awards;  Pursuant  to 
Section  2(b)(3)  (D)  and  (F)  of  the  1965 
Act,  as  amended,  proposals  are  solicited 
that  request  funds  for  Research  Career 
Enhancement  Aw^ds,  Equipment  - 
Grants.  Seed  Grants,  or  Strengthening 
Standard  Research  Project  Awards. 

Funding  Categories  for  Fiscal  Year  1995 

CSRS  is  soliciting  proposals,  subject 
to  the  availabihty  of  funds,  for  support 
of  high  priority  research  of  importance 
to  agriculture,  forestry,  and  related 
environmental  sciences,  in  the 
following  research  categories 
(anticipated  FY  1995  funding  follows  in 
parentheses): 

•  Natural  Resources  and  the 
Environment  ($15,288  M) 

•  Nutrition,  Food  Quality,  and  Health 
($6,797  M) 

•  Plant  Systems  ($33,962  M) 

•  Animal  Systems  ($21,238  M) 

•  Markets,  trade,  and  Policy  ($3,386 
M) 

•  New  Products  and  Processes 
($6,359  M) 

•  Water  Quality  ($4,311  M) 

•  Integrated  Pest  Management  (S2.126 
M) 

•  Pesticide  Impact  Assessment 
(SI. 194  M) 

Support  for  research  areas  listed 
below  may  be  derived  from  one  or  more 
of  the  above  funding  categories  based  on 
the  nature  of  the  scientific  topic  to  be 
supported. 

Pursuant  to  the  provisions  of  Section 
2(b)(10)  of  the  Act  of  August  4. 1965,  as 
amended  by  Section  1615  of  the  FACT 
Act,  no  less  than  10  percent  (anticipated 
FY  1995  hinding,  $9,466  M)  of  the 
available  funds  listed  above  will  be 
made  available  for  Agricultural 
Research  Enhancement  Awards 
(excluding  New  Investigator  Awards), 
and  no  more  than  2  percent  (anticipated 
FY  1995  funding,  $1,893  M)  of  the 
available  funds  listed  above  will  be 
made  available  for  equipment  grants. 
Further,  no  less  than  30  percent 
(anticipated  FY  1995  fimding,  $28,399 
M)  of  the  funds  listed  above  shall  be 
made  available  for  grants  for  research  to 
be  conducted  by  multidisciplinary 
teams,  and  no  less  than  20  percent 
(anticipated  FY  1995  funding,  $18,933 
M)  of  the  funds  listed  above  shall  be 
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made  available  for.grants  for  mission- 
linked  research. 

The  funds  appropriated  as  listed 
above  will  be  used  to  support  research 
grants  in  the  following  areas: 

Natural  Resources  and  the 
Environment 

Plant  Responses  to  the  Environment 
Forest/Range/Crop/ Aquatic  Ecosystems 
Soils  and  Soil  Biology 
Water  Resources  Assessment  and 
Protection 

Nutrition,  Food  Safety,  and  Health 

Improving  Human  Nutrition  for  Optimal 

Health 
Ensuring  Food  Safety 

Animals 

Enhancing  Animal  Reproductive 
Efficiency 

Improving  Animal  Growth  and 
Development 

Indentifying  Animal  Genetic 
Mechanisms  and  Gene  Mapping 

Sustaining  Animal  Health  and  Well- 
Being 

Pest  Biology.  Biological  Control,  and 
Integrated  Pest  Management 

Plant  Pathology 

Entomology 

Nematology 

Weed  Science 

Biological  Control  Research 

Assessing  Pest  Control  Strategies 

Plants 

Genomes,  Genetics,  and  Diversity 

Plant  Genome 

Plant  Genetic  Mechanisms 
Plant  Growfth  and  Development 
Energy  and  MetaboUsm 

Photosynthesis  and  Respiration 

Nitrogen  Fixation/Nitrogen 
Metabolism 

Markets,  Trade,  and  Rural 
Development 

Markets  and  Trade 


Postmarked  dates 


Nov.  14,  1994 


Dec 
Dec 

5, 

12 
19 

9, 
17. 

1994 

, 1994  

nee 

,  1994 

Jan 

1996  

Jan. 

1995  

Rural  Development 

Enhancing  Value  and  Use  of 
Agricultural  and  Forest  Products 

Value-Added  Products  Research 
Food  Characterization/Process/ 
Product  Research 

Non-Food  Characterization/Process/ 
Product  Research 
Biofuels  Research 
Improved  Utilization  of  Wood  and 

Wood  Fiber 

Agricultural  Systems 

The  soUcitation,  which  contains 
research  topic  descriptions,  and  the 
NRICGP  Application  Kit,  which 
contains  detailed  instructions  on  how  to 
apply  and  the  requisite  forms,  may  be 
obtained  by  writing  or  calling  the  office 
indicated  below.  Please  note  that 
applicants  who  submitted  NRICGP 
proposals  for  fiscal  year  1994  or  who 
have  recently  requested  placement  on 
the  list  for  fiscal  year  1995  will 
automatically  receive  a  copy  of  the 
fiscal  year  1995  solicitation' and  any 
supplements. 
Proposal  Services  Branch,  Awards 

Management  Division,  Cooperative 

State  Research  Service,  U.S. 

Department  of  Agriculture,  Ag  Box 

2245,  Washington,  EXZ  20250-2245. 

telephone:  (202)  401-5048. 

Requests  for  solicitations  and 
application  materials  may  also  now  be 
made  via  Internet  by  sending  a  message 
with  your  name,  complete  mailing 
address,  phone  number,  and  materials 
that  you  are  requesting  to 
psb@darth.esusda.gov.  Materials  will  be 
mailed  as  quickly  as  possible. 

Materials  Available  on  Internet  Gopher 

The  following  materials  are  available 
on  the  USDA  Extension  Senice  Internet 
Gopher  (courtesy  of  the  USDA 
Extension  Ser\'ice).  To  reach  these  items 
using  a  gopher,  starting  with  '•Gopher 
Ser\ers  in  the  USA,"  make  the 
following  selections: 

Program  areas 


'•Washington,  DC" 

"Extension  Service  USDA  Information" 

■'USDA  and  Other  Federal  Agencv 

NRICGP  Program  Description  CCSRS- 
NRI  Program  Description") 

This  document  is  available  for  the 
current  fiscal  year,  and  describes  all 
of  the  NRICGP  funding  programs. 
To  apply  for  a  grant,  it  is  also 
necessary  to  obtain  the  NRICGP 
Application  Kit  as  described  above 
(not  available  electronically). 
NRICGP  Abstracts  of  Funded  Research 
C'CSRS-NRI  Funded  Researrh 
•  •  *  Searchable") 

The  abstracts  available  on  this 
searchable  database  are 
nontechnical  abstracts  WTitten  by 
the  principal  investigator  of  each 
individual  grant,  starting  with 
Fiscal  Year  1993.  Each  entr>'  also 
includes  the  title,  principal 
investigators,  awardee  institution, 
dollar  amount,  and  proposal 
number  for  each  grant.  The  first  two 
digits  of  the  proposal  number 
indicate  the  fiscal  year  in  which  the 
proposal  was  submitted. 
NRICGP  Annual  Reports  CCSRS-NRi 
Annual  Reports") 

The  NRICGP  Annual  Reports  starling 
with  Fiscal  Year  1993  are  available. 
These  reports  include  descriptions 
of  the  program  concept,  the 
authorization,  policv,  inputs  to 
establish  reseaix:h  needs,  program 
execution,  and  outcomes,  including 
relevant  statistics.  Also  included 
are  examples  of  recent  research 
hinded  by  the  NRICGP. 

The  Extension  Service  USDA  Gopher  is 
on  port  70  of  zeus.esusda.f^ov. 

To  be  considered  for  funding  during 
FY  1995,  proposals  must  be  shipped  by 
the  following  dates  (as  indicated  by 
postmark  or  date  on  courier  bill  of 
lading): 


Improving  Human  Nutrition  for  Optimal  Health  

Plant  Genome 

Plant  Genetic  Mechanisms 

Plant  Responses  to  the  Environment 

Plant  Pathology 

Ptiotosynthesis  and  Respiration 

Soils  and  Soil  Biology 

Water  Resources  Assessment  and  Protection 

Biotogical  Control  Researcti  

Entomology 

Nematok>gy 

Weed  Science 

Sustaining  Animal  Health  and  Well-Being 

Food  CharactenzatiorVProcess/Product  Research  

Non-Food  CharacterizatiorVProcess/Product  Research 

Biofuels  Research 

Enhancing  Animal  Reproductive  Efficrency 


Contacts  (202) 


205-0250 
401-1901 
401-5042 
401-4871 
401-4310 
401-6030 
401-4082 
401-4504 
401-5114 
401-5114 
401-5114 
401-4310 
401-6303 
401-1952 
401-1952 
401-1952 
401-6234 


994 


44008 
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Postmarked  dates 


Jan.  ?3, 1995 
Jan.  30, 1995 

Feb.  6. 1995  .. 


Feb.  13, 1995 
Feb.  21,  1995 

Feb.  27, 1995 


Program  areas 


Forest/Range/Crop/Aquatic  Ecosystems 

Plant  Growth  arxJ  Development  

Ensuring  Food  Safety 

Assessing  Pest  Control  Strategies 

Agricultural  Systems 


Nitrogen  Fixation/Nitrogen  Metabolism  

Markets  and  Trade  

Rural  Development 

Improved  Utilization  of  Wood  and  Wood  Fitjer  

Improving  Animal  Growtti  and  Development 

Identifying  Animal  Genetic  Mechanisms  and  Gene  Mapping 

Research  Career  Enhancement  Awards 

Equipment  Grants 

Seed  Grants 


Done  at  Washington,  DC,  this  22  day  of 
August  1994. 
William  D.  Carlson, 

Associate  Administrator,  Cooperative  State 
Research  Service. 

[FR  Doc  94-20992  Filed  8-24-94;  845  ami 
BILLMO  COOC  3410-22-M 


Contacts  (202) 


401-4082 
401-5042 
401-4399 
401-5114 
401-1901 
401-6303 
401-6030 
401-4772 
401^425 
401-4871 
205-0250 
401-4399 
401-6234 
401-6234 
401-6234 


Thursday 
August  25,  1994 


Part  VII 

Department  of 
Education 


National  Institute  on  Disability  and 
RehabJiitation  Research;  Notice 


44010 
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DEPARTMENT  OF  EDUCATION 

National  Institiite  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 
ACDON:  Notice  of  Proposed  Funding 
Priorities  for  Fiscal  Years  1995-1996  for 
Rehabilitation  Engineering  Research 
Centers. 

SUMMARY:  The  Secretary  propows 
funding  priorities  for  new  RehabiUtation 
Engineering  Research  Centers  (RERCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1995-1996.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  These  priorities  are  intended  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabiUties. 

DATES:  Comments  must  be  received  on 
or  before  September  26, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  David  Esquith,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Switzer  Building,  Room 
3424,  Washington,  D.C.  20202-2601. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801 .  hidividuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  three  proposed  priorities 
imder  the  RERC  program  for  research  on 
children  with  orUiopedic  impairments, 
research  on  low  vision  and  bUndness, 
and  research  on  universal 
telecommunications  access. 

Authority  for  the  RERC  program  of 
NE)RR  is  contained  in  section  204(b)(3) 
of  the  RehabihUtion  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private  agencies 
and  organizations,  including 
institutions  of  higher  education,  Indian 
tribes,  and  tribal  organizations,  to 
conduct  research,  demonstration,  and 
training  activities  regarding 
rehabilitation  technology  in  order  to 
enhance  opportunities  for  meeting  the 
needs  of,  and  addressing  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 
An  RERC  must  be  operated  by  or  in 
collaboration  with  an  institution  of 
higher  education  or  a  nonprofit 
organization. 

These  proposed  priorities  support  the 
National  Education  Goals  that  call  for 
all  children  in  America  to  start  school 
ready  to  learn  and  for  every  adult 


American  to  possess  the  skills  necessary 
to  compete  in  a  global  economy. 

Under  the  regulations  for  this  program 
(see  34  CFR  353.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considtt^tions  of  the  Department. 
Funding  of  a  particular  project  depends 
on  the  final  priorities,  the  availability  of 
funds,  and  the  quahty  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secietary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  •pplications  under  this  competition 
will  be  published  in  the  Federal  Re^er 
concurrent  with  or  following  the  notice  of 
final  priorities. 

Description  of  the  Rehabilitation 
Engineering  Research  Center  Program 

RERCb  carry  out  research  or 
demonstration  activities  by:  (1) 
Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  (a)  solve 
rehabilitation  problems  and  remove 
environmental  barriers,  and  (b)  study 
new  or  emerging  technologies,  products, 
or  enviroiunents;  (2)  demonstrating  and 
disseminating  (a)  innovative  models  for 
the  delivery  of  cost-effective 
rehabilitation  technology  services  to 
nu^l  and  urban  areas,  and  (b)  other 
scientific  research  to  assist  in  meeting 
the  employment  and  independent  living 
needs  of  individuals  with  severe 
disabilities;  or  (3)  facilitating  service 
delivery  systems  change  through  (a)  the 
development,  evaluation,  and 
dissemination  of  consumer-responsive 
and  individual  and  family  centered 
innovative  models  for  the  delivery  to 
both  ruial  and  luban  areas  of  innovative 
cost-effective  rehabilitation  technology 
services,  and  (b)  other  scientific 
research  to  assist  in  meeting  the 
employment  and  independent  needs  of 
individuals  with  severe  disabilities. 

The  statute  requires  that  each 
applicant  for  a  grant,  including  an 
RERC,  demonstrate  how  its  proposed 
activities  address  the  needs  of 
individuals  from  minority  backgrounds 
who  have  disabilities.  Each  RERC  must 
provide  training  opportunities  to 


individuals,  including  individuals  with 
disabilities,  to  become  researchers  o^ 
rehabilitation  technology  and 
practitioners  of  rehabilitation 
technology  in  conjunction  with 
institutions  of  higher  education  and 
nonprofit  organizations 

Genera] 

The  Secretary  proposes  that  the 
following  requirements  apply  to  the 
RERCs  piu^uant  to  these  absolute 
priorities  unless  noted  otherwise: 

The  RERC  (except  the  RERC  on 
universal  telecommunications  access) 
must  have  the  capabiUty  to  design, 
build,  and  test  prototype  devices  and 
assist  in  the  transfer  of  successful 
solutions  to  the  marketplace.  The  RERC 
must  evaluate  the  efficacy  and  safety  of 
its  new  products,  instrumentation,  or 
assistive  devices. 

The  RERC  must  provide  graduate- 
level  research  training  to  build  capacity 
for  engineering  research  in  the 
rehabilitation  field  and  to  provide 
training  in  the  applications  of  new 
technology  to  service  providers  and  to 
individuals  with  disabilities  and  their 
families. 

The  RERC  must  develop  all  training 
materials  in  formats  that  will  be 
accessible  to  individuals  with  various 
types  of  disabilities  and  communication 
modes,  and  widely  disseminate  findings 
and  products  to  individuals  with 
disabilities  and  their  famiUes  and 
representatives,  service  providers, 
manufacturers  and  distributors,  and 
other  appropriate  target  populations. 

The  RERC  must  involve  individuals 
with  disabilities,  persons  bom  minority 
backgrovmds  with  disabilities  and,  if 
appropriate,  their  family  members  in 
planning  and  implementing  the 
research,  development,  and  training 
programs,  in  interpreting  and 
disseminating  the  research  findings,  and 
in  evaluating  the  Center. 

The  RERC  must  share  information  and 
data,  and,  as  appropriate,  collaborate  on 
research  and  training  with  other  NIDRR- 
supported  grantees  including,  but  not 
limited  to,  the  Americans  with 
DisabiUties  Act  (ADA)  Disability  and 
Business  Technical  Assistance  Centers 
and  other  related  RERCs  and  RRTCs. 
The  RERC  must  work  closely  with  the 
RERC  on  Technology  Evaluation  and 
Transfer  at  the  State  University  of  New 
York  at  Buffalo. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  imder  this  competition 
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only  applications  that  meet  these 
absolute  priorities. 

Proposed  Priority  1:  Technology  for 
Oiildren  With  Orthopedic  Disabilities 

Background 

Children  who  sustain  traumatic 
injury,  congenital  anomalies  or  disease- 
induced  anomalies  may  require 
prosthetic  devices  for  missing  hmbs  and 
orthotic  devices  for  support  and 
correction.  Because  children  are 
growring  rapidly,  their  prosthetic  and 
orthotic  devices  must  be  designed  to 
satisfy  their  special  developmental 
needs.  Too  often,  children's  devices  are 
scaled-down  versions  of  adult  devices. 

New  composite  materials  such  as 
graphite,  carbon  fiber/carbon  matrix, 
and  fiber-reinforced  ceramics  have 
much  to  offer  in  prosthetic  and  orthotic 
design  and  practice  because  they  are 
lightweight  and  durable.  These  factors 
are  especially  important  for  young 
children.  However,  composite  materials 
require  different  manufacturing 
techniques  than  those  used  to  form 
metals.  The  special  configurations  of 
these  devices  require  special 
construction  methods  to  produce 
devices  that  are  safe  and  effective  and 
competitively  priced.  In  addition,  most 
composite  materials  are  hard  to  re-shape 
once  they  are  made.  This  interferes  with 
the  fitting  of  devices  that  need  to  be 
adjusted  for  each  child.  Techniques  for 
adjusting  the  shape  of  composite 
material  devices  need  to  be  developed. 

The  nexiromuscular  and 
musculoskeletal  development  of 
growing  children  presents  a  significant 
challenge  to  those  practitioners  who 
provide  children  with  prosthetic  and 
orthotic  devices.  The  devices  must  meet 
the  prevailing  needs  of  the  child  as  well 
as  adjust  to  the  child's  physical  growth 
for  a  reasonably  long  period  of  time. 

Most  orthotic/prosthetic  facifities 
have  difficxilty  meeting  these 
challenges.  This  is  compounded  by  the 
fact  that  children  who  need  these 
services  are  not  evenly  distributed 
throughout  the  country,  and  there  are 
few  service  providers  in  some 
geographic  areas.  In  addition,  some 
practitioners  and  parents  have  limited 
access  to  a  variety  of  devices.  As  a 
result,  they  are  not  in  a  position  to 
sample  a  number  of  devices  and  select 
the  one  that  is  most  appropriate.  For 
example,  the  electric  hand  often  appeals 
to  a  parent  because  it  looks  and  acts  like 
a  real  hand.  An  experimental  fitting  and 
practical  comparison  may  persuade 
parents  and  child  that  benefits  of  hook 
design  outweigh  the  cosmetic  appeal  of 
the  electric  hand.  Inexpensive 


opportunities  to  try  out  various 
prostheses  need  to  be  increased. 

Proposed  Priority 

An  RERC  on  technology  and  children 
with  orthopedic  disabilities  shall — 

•  Develop  and  evaluate  prosthetic 
and  orthotic  devices  and  related 
orthopedic  procedures  to  meet  the 
changing  needs  of  growing  children 
with  neuromuscular  and 
musculoskeletal  impairments; 

•  Identify  and  assess  the  suitability  of 
materials  for  use  in  these  devices, 
including  composite  materials, 
considering  the  weight,  strength, 
durability,  adaptabihty,  techniques  of 
fabrication,  cost  and  cosmetic 
acceptabiUty; 

•  Develop  improved  methods  for 
fabricating  assistive  devices  for 
children,  including  those  using 
composite  materials; 

•  Evaluate  the  effectiveness  of  the 
systems  of  deUvery  of  prosthetic  and 
orthotic  devices  and  closely  related 
assistive  technology  to  children  with 
orthopedic  impairments  and  develop 
recommendations  to  improve  the 
ciurent  systems; 

•  Identify,  develop,  and  evaluate 
models  to  enable  children  and  families, 
as  well  as  clinicians,  to  test  prosthetic 
and  orthotic  devices  for  suitability  prior 
to  purchase; 

•  Identify  the  unique  barriers  to 
effective  service  defivery  for  prosthetic 
and  orthotic  devices  facing  families  of 
children  with  orthopedic  disabilities 
from  minority  backgrounds  and  develop 
strategies  for  overcoming  those  barriers; 
and 

•  Develop  and  implement  strategies 
to  increase  the  participation  of  children 
with  orthopedic  impairments  and  their 
parents  in  identifying  user  needs  for 
prosthetic  and  orthotic  devices  and 
future  areas  of  research. 

Proposed  Priority  2:  Technology  for 
Low  Vision  and  Blindness  Background 

The  National  Center  for  Health 
Statistics  and  other  authorities  variously 
estimate  the  number  of  legally  Wind 
persons  in  the  United  States  at  400,000 
to  600,000,  with  another  1.4  milfion 
persons  severely  visually  impaired. 
More  than  10  milhon  others  have  some 
visual  impairment  that  cannot  be  further 
improved  with  corrective  lenses.  There 
are  also  large  and  rapidly  increasing 
numbers  of  older  individuals  with 
impairments  in  contrast,  binocularity, 
and  adaptation,  which  significantly 
Umit  their  performance  in  a  wide 
variety  of  everyday  tasks. 

Technological  iimovations  arising 
from  the  development  of  new  scientific 
and  medical  knowledge  can  have  a 


positive  impact  on  the  Uves  of  persons 
with  low  vision  or  blindness.  While 
progress  has  been  made  regarding 
educational  and  vocational  aids,  optical 
amplifiers  for  low  vision,  orientation 
and  mobility  aids,  and  improved 
functional  vision  assessment,  the  need 
remains  for  improvements  in  these 
areas.  For  example,  there  is  a  need  for 
new  and  innovative  adaptive  devices 
and  development  of  systems 
engineering  solutions  to  assist  in  our 
efforts  to  prepare  all  children  with  low 
vision  and  blindness  to  enter  school 
ready  to  learn  through  early 
identification,  monitoring,  and 
treatment  of  visual  impairments  in 
neonates  and  infants. 

A  report  of  the  Technology  Research 
Working  Group  stemming  from  the 
NIDRR  Project  Directors  Meeting  in 
January  1994,  identified  the  need  for 
technology  to  improve  access  to  visual 
displays,  including  flat  panel  displays 
and  devices  that  use  Uquid  crystal 
displays  with  low  contrast.  Research  is 
also  needed  to  maintain  access  to  new 
products  with  advancing  technology 
used  in  the  home,  workplace,  and  the 
community,  such  as  sofid  state  displays, 
keypads,  and  compact  disc  technology. 

Vision-related  research  is  needed  to 
provide  access  to  public  facilities  and 
mass  transit.  One  of  the  main  problems 
for  persons  who  are  blind  or  visually 
impaired  is  locating  the  facility  in 
question  (e.g.,  the  bus  stop,  the  subway 
entrance,  ticket  vending  machine, 
telephone,  bathrooms,  etc.),  or  for 
orientation  and  mobility  in  large  open 
areas  or  closed  crowded  spaces.  New 
techniques  for  orientation  and  mobility 
will  increase  independent  mobility  for 
persons  with  blindness  and  low  vision 
and  decrease  dependance  on  others  for 
information  and  assistance.  There  is 
also  a  need  to  research,  develop,  and 
evaluate  new  and  adaptive  technology 
for  persons  with  deaf-blindness, 
including  tactile  communications  for 
devices  such  as  emergency  alarms, 
doorbells,  and  TDD  phones. 

Captioning  technology, and  systems 
have  been  developed  to  provide  audio 
information  in  visual  form  for  persons 
who  are  deaf  A  need  exists  for  these 
same  types  of  technology  and  systems  to 
provide  visual  information  in  audio 
form  for  persons  who  are  blind.  As 
technology  becomes  increasingly 
graphic  in  nature,  especially  with  the 
proliferation  of  computer-generated 
imagery,  persons  who  are  blind  or  who 
have  low  vision  are  increasingly  at  risk 
of  being  denied  access  to 
communication  formats  that  are  high  in 
graphic  content. 

The  feasibility  of  descriptive  video 
has  been  investigated  (Technical 
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Viability  aS  Detoipdve  Viileo  Serrices, 
June  1998.  pnpered  for  US.  Oepartment 
of  Education.  Office  of  fecial 
Educ^oB  Programs).  A  need  exists  to 
advance  tliis  tochaology  ia  vsder  to 
increase  utilization  of  descriptive  vic^ 
by  penoos  witii  ioMT  Ttsion  and 
biindaeas. 

Proposed  Priority 

An  RERC  on  lorn  vi&icm  and  faiiiulness 
shall— 

•  Oevedop  technology  and  flMCbods 
for  the  detection,  aoaitocifxg.  end 
diagnosis  of  visual  impairmeaits  in 
neonates  aad  iAfaats; 

•  Develop  tecbnoiogy  and  xnetikods 
for  orientation  and  mobility  in  lai^ 
open  areas,  iackidiitg  map  reading,  or 
crowded  rooms  for  persons  with 
blindness  or  low  vistcsi; 

•  Develop  rediioad-oost  eBgineering 
solutions  ifx  iacreasiag  utilization  of 
descriptive  video; 

•  Develop  technology  and  methods 
for  improving  aooess  to  visual  displays, 
includiBg  fkit  panel  ^splays  (e.f ., 
develop  «■  adaptive  template  overlay 
techaology  £ar  flat  panel  displays), 
fouad  in  the  kotae,  in  the  canunnnity, 
and  at  trark  eucfa  as  aadaBatic  teller 
mackiaes,  home  epphances.  sta«o 
equipneBt.  and  other  devices  that  use 
LCD  and  LED  tecimologies; 

•  Devekvp  tochaaiogy  to  maintain 
access  to  new  prodacts  with  advancing 
technology  used  sa  the  home, 
workplace,  and  the  conunanity,  such  as 
solid  state  di^lays,  keypads,  and 
compact  disc  techaii^y; 

•  Develop  techntdogy,  such  as 
eniergeacy  alarms,  doorbells,  and  TDD 
phooes,  for  persoos  with  deof-biindness 
to  assist  them  is  their  activities  of  daily 
living; 

•  Develop  technology  and  methods 
for  im^noviog  access  by  persons  with 
low  visicn  or  bhndness  to  electronic 
information  systems;  and 

•  Devekip  an  engineering  design 
review  method  lor  application  to 
proposed  new  technology  projects  that 
first  considers  comraerdally  available  or 
universal  design  interfaces  before 
deveh^nng  orphan  technology  for 
individuals  with  low  vision  and 
blindness. 

Proposed  Priority  3:  Universal 
Telecommunications  Access 
Background 

Generally  speaking,  individuals  with 
conununicatioa  disadMlities  are  those 
with  a  heahag,  vision,  speech,  or 
neurological  impainoent.  or  a 
comfaoBalion  of  each  impairments.  This 
priority  proposes  a  program  of  research 
to  promote  greater  access  to  emerging 
telecommunicaboas  tachoology  by 


individuals  who  have  communication 
disabilities. 

The  coming  decade  is  likely  to  bring 
advances  in  the  way  people 
communicate  over  distances.  Access  to 
greater  bandwidth  in  the  telephone 
network  will  lead  to  new  advances,  new 
devices  and  new  services,  such  as 
switched  video,  TV-pb(»ics.  or  voice-to- 
print  (Hinlon,  OSEP  Final  Report, 
"Advanced  Technologies  for  Benefit  to 
Persons  with  Senswy  Disabilities," 
1992).  Ahrody  low-cost  fecsimile 
technology,  answering  machines,  and 
voice  mail  are  changing  office 
communications.  COTipnter-based 
information  services  abotmd,  and 
telephones  themselves  are  no  longer 
standard.  Persons  with  speech 
impairmeats  are  increasingly  at  a 
disadvantage  with  voice  recognition  and 
voice  mail  telecommtmication  systems 
because  they  are  desi^ied  for  standard 
speech  wljich  is  clear  and  cuntains 
prosody  information.  The  employment 
status,  sodal,  and  family  life  of  persons 
with  disabilities  could  be  affected  {jy 
their  accesB  to  advances  in 
telecommunications. 

The  Americans  with  Disabilities  Act 
(ADA)  requires  private  employ«^.  State 
and  local  governments,  employment 
agencies,  ibor  unions,  and  joint  labor- 
management  committees  to  provide 
reasonable  accommodations  to  qualified 
individuals  with  (hsaWlities,  including 
those  withcommimication  disabilities. 
The  ADA  also  requires  State  and  local 
governments  and  public 
accommodations  to  make  available 
auxiliary  aids  and  services  available 
where  necessary  to  ensure  effective 
communicBtion. 

Section  506  of  the  Rehabihtation  Act 
of  1973,  as  amended,  requires  the 
Secretary,  through  the  Director  of  the 
National  institute  on  Disability  and 
Rehabilitation  Researdi,  and  the 
Administrator  of  the  General  Services 
Administration,  to  "develop  and 
establish  guidelines  for  Federal  agencies 
for  electronic  and  information 
technology  accessibihty  designed  to 
ensure,  regardless  of  the  type  of 
medium,  that  individuals  with 
disabilities  can  produce  information 
and  data,  and  have  access  to 
informatioB  and  data,  comparable  to  the 
information  and  data,  and  access, 
respectively,  of  individuals  who  are  not 
individuals  with  disabilities."  Section 
508  also  provides  that  the  guidelines 
"shall  be  revised,  as  necessary,  to  reflect 
technol(^cal  advances  or  changes." 

Past  emms  in  opening  up  developing 
technology  to  include  access  for  persons 
with  communication  disabilities  have 
been  retrospective  rather  than 
prospective.  Too  frequently 


telecommunications  technologies -are 
developed  and  become  widely  used 
before  consumers  who  have 
communication  disahiiides  become 
aware  of  the  barriers  they  inadvertently 
contain.  There  is  a  need  to  affiBct  the 
development  of  telecommunicaticns 
technology,  regulations,  and  standards 
in  order  to  promote  the  incoiporation  of 
universal  design  features.  Furthermore, 
there  is  a  need  to  communicate 
information  routinely  to  appropriate 
researchers,  manufiacturers.  and  other 
major  contributors  to  commimication 
technology  that  will  oontribiUe  to  the 
development  of  accessible 
telecommunications  devices  and 
systems.  The  need  for  special  customer- 
premised  equipment  will  be  reduced 
when  international  standards  include 
features  that  make  general-market 
products  accessible  to  persons  with 
communications  disabilities. 

Technological  advmices  in  the  field  of 
telecommunications,  both  in  this 
country  and  intematimiaUy,  have  the 
potential  to  represent  cither  new 
opportunities  to  disaHed  people  or  new 
barriers.  This  proposed  RERC  shall  woA 
closely  with  devek3pers  and 
manufacturers  to  ei^iance  awareness  of 
how  emerging  telecommunications 
developments  can  be  modified  to 
incorporate  features  that  are  directly 
responsive  to  the  special  needs  of 
individuals  with  conununicatiQa 
disabilities. 

Applicants  for  this  priority  must 
demonstrate  knowlet^  of  the  history 
and  present  roles  of  various  Government 
agencies  in  telecommuBicatioBS  »^ 
electronic  equipment  accessibility,  such 
as  NEDRR,  the  Office  of  Special 
Education  Programs  (OSEP),  tl»  General 
Services  AdministratioB  IGSA).  the 
Federal  Communications  Commssion 
(FCC),  the  National  Science  Foimdation 
(NSF),  the  National  Institute  of 
Standards  and  Technology  (NIST),  and 
the  National  Telecommunications 
Information  Administration  (NTL\J. 
Applicants  must  also  demonstrate  a 
knowledge  of  other  NIDRR-fimded 
programs  studying  issues  of  persons 
with  communications  impairments  as 
well  as  related  information  databases, 
private  national  and  intematioiui 
organizations,  such  as  the  United  Slates 
Telephone  Association  and  the 
Telecommunications  Industhes 
Association  and  the  Intenutioaai 
Telecommunication  Union's 
Technology  unit  (ITU-T), 

Proposed  Priority 

An  RERC  on  universal 
telecommimications  access  shall— 

•  Undertake  a  systems  engineering 
analysis  of  emerging 
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telecommunications  technology  (such  as 
signal  compression,  analog  to  digital 
systems  transitions,  satellite 
transmission,  development  of  a  national 
information  infrastructure, 
telecommunity  living,  voice-to- print, 
Mosaic  and  Windows  multimedia 
interfaces,  etc.)  to  identify  potential 
technological  barriers  and  marketplace 
disincentives  for  persons  with 
communication  disabilities,  and,  based 
on  these  analyses,  identify  and  develop 
universal  design  strategies  to  avoid 
these  barriers; 

•  Develop  an  engineering  design 
review  methodology  for  dissemination 
to  designers  that  encourages  universal 
access  designs  in  the  development  of 
technology; 

•  Develop  or  evaluate  innovative 
applications  of  telecommunication 
technology  to  enable  individuals  with 
disabilities  to  be  more  independent  at 
home,  in  the  community,  and  at  work, 
including,  but  not  Umited  to,  voice  mail, 
videophones,  cellular  phones, 
descriptive  video,  speech  clarification, 
etc; 


•  Identify  and  develop  accessible 
design  characteristics  for 
telecommunications  technology  and 
services  and  provide  appropriate 
industries  and  agencies  with  the  results 
of  this  research; 

•  Develop  engineering  test  methods 
and  labeling  requirements  to  facilitate 
development  of  improved  technical 
specifications  to  enhance  accessibility 
in  equipment,  services,  signaling, 
transmission,  and  other  aspects  of 
telecommunications,  with  immediate 
emphasis  on  improving  relay  devices 
and  cooperating  with  agencies 
responsible  for  national  and 
international  and  other  industry  group 
standards; 

•  Develop  model  training  programs 
and  materials  on  the  use  and  capacities 
of  new  and  emerging 
telecommunications  technologies;  and 

•  In  the  second  year  of  the  grant, 
investigate  applications  of 
telecommunications  technology  to 
improve  access  to  mainstream 
educational  programming  for  students 
with  disabilities,  especially  students  in 
economically  disadvantaged  areas. 


Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3424,  Switzer 
Building.  330  C  Street  S.W., 
Washington.  D.C..  between  the  hours  of 
9:00  a.m.  and  4:30  p.m..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations 

34  CFR  Parts  350  and  353. 

Program  Authority:  29  U.S.C.  760-762. 

Dated:  August  22,  1994. 

Judith  £.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Senices. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133E.  Rehabilitation  Engineering 
Research  Centers). 

(FR  Doc.  94-20971  Filed  8-24-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25CFRPart46 

RIN1076-AA15 

Adult  Education  Program 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  hidian  Affairs 
(BIA)  is  proposing  a  new  regulation  that 
-  will  establish  procedures  for  the 
operation  of  the  BIA's  Adult  Education 
Program. 

DATES:  Public  comments  must  be 
received  November  23.  1994. 
ADDRESSES:  Mail  or  hand  deHver 
comments  to  the  Director.  OfSce  of 
Indian  Education  Programs.  Bureau  of 
Indian  Affairs.  Department  of  the 
Interior.  Main  Interior.  Room  3530. 
Code  500, 1849  C  St.  NW.  Washington. 
D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  Cozad,  at  telephone  number;  (202) 
208-4871. 

SUPPLEMENTARY  INFORMATION:  On 
December  30.  1987.  the  Bureau 
published  proposed  Adult  Education 
Program  rules  in  the  Federal  Register. 
These  regulations  are  being  re-proposed 
because  of  the  considerable  passage  of 
time  since  that  publication.  In  January. 
1991,  the  Bureau  conducted 
consultation  meetings  with  tribes, 
parents,  school  boards,  and  other 
interested  parties  concerning  the  Adult 
Education  Program  regulations.  Oral 
testimony  and  written  statements  were 
received  in  the  Office  of  Indian 
Education  Programs  until  February  26, 
1991.  The  Bureau  considered  the 
comments,  objections,  and  suggested 
changes  received  in  response  to  the 
1987  Federal  Register  publication  and 
the  1991  consultation  meetings  in  re- 
proposing  these  regulations. 

This  proposed  rule  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
The  information  and  record  keeping 
requirements  contained  in  this  rule  will 
be  submitted  to  thie  Office  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  this  information  will  not  be 
lequired  until  approved  by  the  Office  of 
Management  and  Budget. 

The  pohcy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  pubhc  an  opporttuiity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  WTitten 


comments  regarding  the  proposed  rule 
to  the  location  identified  in  the 
ADDRESSES  section  of  this  document. 
The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Pohcy  Act  of 
1969. 

The  Department  of  the  Interior  has 
determined  that  this  regulation  is  a 
major  rule  under  Executive  Order  12866 
and  therefore  will  be  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.).  These  regulations  will  affect 
only  the  delivery  of  adult  education 
services  to  efigible  individual  Indian 
adults.  They  will  not  have  an  impact  on 
small  entities  as  defined  in  the  Act. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

In  accordance  with  Executive  Order 
12630,  the  Department  has  determined 
that  this  rule  does  not  have  significant 
takings  implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects. 

The  primary  author  of  this  document 
is  Mr.  Harvey  Jacobs,  Education 
Specialist,  Branch  of  Post  Secondary 
Education,  Office  of  Indian  Education 
Programs. 

The  ehgibility  of  Indian  adults 
participating  in  this  program  is 
contained  within  25  U.S.C.  Section 
2008(f)(1).  The  Bureau  feels  the 
definition  "eligible  Indian  student" 
stated  in  the  aforementioned  statute 
should  be  extended  to  Indian  adults 
participating  in  this  program.  Comments 
are  especially  desired  on  this  section  of 
eligibility. 

List  of  Subjects  in  25  CFR  Pari  4G 

Indian  adults,  Adult  Education, 
Record  keeping  requirements.  For  the 
reasons  set  out  in  the  preamble,  a  new 
Part  46  of  Subchapter  E  of  Chapter  I, 
Title  25  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  added  as 
set  forth  below. 

PART  46— ADULT  EDUCATION 
PROGRAM 

Sec. 

46.1  Purpose  and  sropG. 

46.2  Defnitions. 

46.3  Information  collection. 


46.10  Eligible  activities. 

46.20  Pn^rara  requirements. 

46.30  Records  and  reporting  requirements. 

46.40  Appeals. 

Authority:  43  U.S  C.  1457;  25  U.S.C.  2,  9. 
and  13. 

§  46.1    Purpose  and  scope. 

The  Adult  Education  Program, 
administered  under  the  authority  of  the 
Snyder  Act  of  November  2, 1921  (25 
U.S.C.  13),  provides  assistance  to 
eligible  Indian  adults.  The  purpose  of 
the  program  is  to: 

(a)  improve  educational  opportunities 
for  Indian  aduhs  who  lack  the  level  of 
literacy  skills  necessary  for  effective 
citizenship  and  productive 
employment; 

(b)  expand  and  improve  existing 

.  programs  for  deUvering  aduU  education 
services,  including  delivery  of  these 
services  to  educationally  disadvantaged 
Indian  adults;  and 

(c)  encourage  the  establishment  of 
adult  education  programs  that  will: 

(1)  enable  Indian  adults  to  acquire  the 
basic  educational  skills  necessary  for 
literate  functioning; 

(2)  provide  indian  adults  with 
sufficient  basic  education  to  enable 
them  to  benefit  froin  job  training  and 
retraining  programs  and  to  obtain  and 
retain  productive  employment  so  that 
they  might  more  fully  enjoy  the  benefits 
and  responsibilities  of  citizenship;  and 

(3)  enable  Indian  adults,  who  so 
desire,  to  continue  their  education  to  at 
least  the  level  of  completion  of 
secondary  school. 

§46.2    Definitions. 

As  used  in  this  Part: 

Adult  means  an  individual  who  has 
attained  the  age  of  sixteen. 

Adult  Education  means  services  or 
instruction  below  the  college  level  for 
adults  who: 

(1)  Lack  sufficient  mastery  of  basic 
educational  skills  to  enable  them  to 
function  effectively  in  society;  or 

(2)  Do  not  have  a  certificate  of 
graduation  from  a  school  providing 
secondary  education  and  have  not 
achieved  an  equivalent  level  of 
education. 

Adult  Basic  Education  (ABE)  means 
instruction  designed  for  an  adult  whcT: 

(1)  Has  minimal  competence  in 
reading,  writing,  and  computation; 

(2)  Is  not  sufficiently  competent  to 
speak,  read,  or  write  the  Engfish 
language  to  allow  employment 
commensurate  with  the  adult's  real 
ability;  or 

(3)  Is  not  sufficiently  competent  to 
meet  the  educational  requirements  of 
adult  life. 

(4)  Is  included  in  grades  0  through  8. 
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Adult  Secondary  Education  means 
instruction  designed  for  an  adult  who: 

(1)  Is  literate  and  can  function  in 
everyday  life,  but  is  not  proficient;  or 

(2)  Does  not  have  a  certificate  of 
graduation  (or  its  equivalent)  from  a 
school  providing  secondary  education. 

(3)  Is  included  in  grades  9  through  12. 
Adult  Education  Office  means  the 

Area  Office  administering  funds 
appropriated  to  the  Bureau  for  Adult 
Education  programs. 

Assistant  Secretary  means  the 
Assistant  Secretary-Indian  Affairs, 
Department  of  the  Interior,  or  his/her 
designee. 

Bureau  means  the  Bureau  of  hidian 
Affairs. 

Department  of  Education  (ED)  means 
-the  U.S.  E>epartment  of  Education. 

Director  means  the  Director,  Office  of 
Indian  Education  Programs,  Bureau  of 
Indian  A^airs. 

Indian  means  a  person  who  is  a 
member,  or  is  at  least  a  one-fourth 
degree  Indian  blood  descecdent  of  a 
member,  of  a  fiederally  recognized 
Indian  tribe,  eligible  to  receive  services 
from  the  [)epartment  of  the  Interior. 

Indian  Priority  System  (IPS)  means 
the  Bureau's  budget  formidation  process 
that  allows  direct  tribal  government 
involvement  in  the  setting  of  relative 
priorities  for  local  operating  programs. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  rancheria.  pueblo,  colony 
or  community,  including  any  Alaska 
native  village  or  regional  or  village 
corporation  as  de^ed  in,  or  established 
pursuant  to.  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  668)  that  is 
Federally  recognized  by  the  United 
States  Government  through  the 
Secretary  for  the  special  programs  and 
services  by  the  Secretary  to  Indiaiis 
because  of  their  status  as  Indians. 

Secretary  means  the  Secretary  of  the 
Department  of  the  Interior. 

Service  area  means  the  geographic 
area  served  by  the  local  Adult  Education 
Program. 

§46.3    Infonnatlon  collectkNi. 

(a)  The  information  and  record 
keeping  requirements  contained  in  this 
rule  will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  information  will  not  be 
required  until  it  has  been  approved  by 
the  Office  of  Management  and  Budget. 

(b)  This  information  is  being  collected 
to  determine  eligibility  of  Indian 
applicants  and  will  be  used  to  prioritize 
programs.  Response  to  this  request  is 
voluntary.  No  action  will  be  t^en 


against  you  for  refusing  to  supply  the 
information  requested.  Public  reporting 
burden  for  this  form  is  estimated  to 
average  three  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  form  to  the  BIA  Information 
Collection  Clearance  Officer,  EHvision  of 
Management  Support.  1849  C  Street. 
NW,  Washington.  DC  20245;  and  the 
Office  of  Management  and  Budget, 
Paperwork 

Reduction  Project 

(OMB  #        ).  Washington.  DC 
20503. 

§46.10    Eligible  activittes. 

(a)  Subject  to  the  availability  of  funds, 
funds  appropriated  for  the  Bureau's 
Adult  Education  Program  may  be  used 
to  support  local  projects  or  programs 
designed  to: 

(1)  Enable  Indian  adults  to  acquire 
basic  educational  skills,  including 
literacy; 

(2)  Enable  Indian  adults  to  continue 
their  education  through  the  secondary 
school  level; 

(3)  EstabUsh  career  education  projects 
intended  to  improve  employment 
opportimities;  and 

(4)  Provide  educational  services  or 
instruction  for  elderly,  disabled  or 
incarcerated  Indian  adults; 

(5)  Prepare  individuals  to  benefit  from 
occupational  training;  and 

(6)Teach  employment-related  skills. 

(b)  Funds  should  not  be  used  to 
support  programs  designed  solely  to 
prepare  Indian  adults  to  enter  a  specific 
occupation  or  cluster  of  closely  related 
occupations. 

(c)  The  BIA's  AduU  Education 
Program  shall  be  implemented  for  the 
benefit  of  eligible  adult  Indians,  in 
accordance  with  a  plan  established  by 
tribe(8)  affected  by  the  program.  The 
tribe(s)  may  determine  to  set  standards 
in  addition  to  those  estabUshed  in  this 
Part. 

§46.20    Program  requirements. 

(a)  The  Adult  Education  Office  shall 
implement  the  program  or  project  that  is 
designed  to  address  the  needs  of  the 
Indian  adults  in  the  service  area.  In 
determining  the  needs  of  Indian  adults 
in  the  area,  the  Adult  Education  Office 
shall  consider: 

(1)  Elementary  and  secondary  school 
dropout  or  absentee  rates; 

(2)  Average  grade  level  completed: 

(3)  Unemployment  rates;  or 


(4)  Other  appropriate  measures. 

(b)  The  Adult  Education  Office,  to 
ensure  efforts  that  no  duplication  of 
services  exists,  shall  identify  other 
services  in  the  area,  including  those 
offered  by  the  tribe(s).  that  are  designed 
to  meet  the  same  needs  as  those  to  be 
addressed  by  the  project,  and  the 
number  of  Indian  adults  who  receive 
those  services. 

(c)  The  Adult  Education  Office  shall 
establish  and  maintain  an  evaluation 
plan. 

(1)  The  plan  shall  be  designed  to 
measure  the  project's  effectiveness  in 
meeting  each  objective  and  the  impact 
of  the  project  on  the  adults  involved; 
and 

(2)  The  plan  shall  provide  procedures 
for  periodic  assessment  of  the  progress 
of  the  project  and.  if  necessary, 
modification  of  the  project  as  a  result  of 
that  assessment. 

(d)  Subject  to  the  availability  of  funds, 
the  project  is  to  be  supported  under  the 
funding  level  established  for  Adult 
Education  in  the  formulation  of  the 
budget  under  the  Indian  Priority  System 
process. 

§46.30    Records  and  raporting 
requlremwtts. 

(a)  The  Adult  Education  Office  shall 
annually  submit  a  report  on  the 
previous  project  year's  activities  to  the 
Director.  The  Report  shall  include  the 
following  information: 

(1)  The  type  of  eligible  activity,  under 
Sec.  46.10.  conducted  under  the 
project(s). 

(2)  The  number  of  participants 
acquiring  the  GED,  high  school  diploma, 
and  other  certificates  of  performance. 

(3)  A  narrative  summary  of  the 
activities  conducted  under  the  project 

(4)  Each  Adult  Education  Office  shall 
submit  any  records  and  information  that 
the  r.  -.•,  lor  requires  in  connection  with 
the  Hi.:.    :  stration  of  the  program  and 
shall  <.^-  .ply  with  such  requirements  as 
the  Director  may  find  necessary  to 
ensure  the  accuracy  of  such  reports. 

(b)  [Reserved] 

§46.40    Appeals. 

A  decision  of  any  Bureau  official 
under  this  Part  can  be  appealed 
pursuant  to  the  procedures  in  25  CFR 
part  2. 

Dated:  June  3. 1994. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  94-20970  Filed  B-24-94:  8:45  ami 
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SUMMARY:  The  Department  of 
Agriculture  (Department]  is  adopting  as 
a  Hnal  rule,  without  change,  the 
provisions  of  an  interim  final  rule  to 
redefine  the  term  "Special  Purpose 
Shipper"  to  mean  those  persons  who 
handle  citrus  firuit  which  is  certified  as 
organically  grown  under  Florida  law, 
and  requires  such  persons  to  certify  that 
they  will  limit  shipments  of  such  &uit 
to  outlets  handling  organically  grown 
fruit.  This  final  rule  more  precisely 
defines  organically  grown  Florida  citrus 
fruit,  and  is  designed  to  increase  the 
market  for  organic  shipments.  The  rule 
was  unanimously  recommended  by  the 
Citrus  Administrative  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order. 

EFFEC-RVE  DATE:  September  25,  1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fniit  and 
Veg»i!able  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2523-S.  Washington, 
DC  20090-6456;  telephone:  202-720- 
5127;  or  William  G.  Pimental.  Southeast 
Marketing  Field  Office.  USDA/AMS, 
P.O.  Box  2276;  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  i4F0raiAT10N:  This  final 
nile  is  issued  under  Marketing 
Agreement  No.  87  and  Marketing  Order 


This  section  of  tfie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  etiect,  most  ot  wtwh 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  wfiich  is  pubCshed  under 
50  titles  pursuant  to  44  U.S.C.  tSia 

Tt\e  Code  of  Federal  Regulations  is  so!d  by 
ttie  Superintenctenl  of  DocumerNs.  Fhices  of 
new  books  are  isted  in  the  first  FEDEFIAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sa»vic« 

7CFRPart905 

(Docket  No.  FV93-905-6nR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Finalize 
Revised  Special  Purpose  Shipment 
Exemption  Provisions  for  Organic 
Citrus  Fruit 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


No.  905  |7  CFR  Part  905)  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  |7  U.S.C  601-6741. 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Gvil 
justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreomcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  smt  in  court.  Under 
section  608c(15)iA)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opp>ortunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  eqiiitv 
is  filed  not  later  than  20  day.  aherthe 
date  of  the  entr\'  of  the  ruling 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  AgriciJiural 
Marketing  Service  (AMS)  has 
t'.onsidered  the  economic  impa<:t  of  this 
ftflion  on  small  entities. 

The  purpose  of  the  RFA  is  to  (il 
regulatory  actions  to  (he  scale  of 
business  subjei^l  to  such  actions  in  order 
that  small  businesses  will  net  be  unduly 
or  dispioportionateiy  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  es-sentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  <:m.ill 
entity  orientation  and  compatibility. 

There  are  al»ut  100  Florida  citrus 
handlers  subject  to  regubtion  undei  the 


marketing  order  covering  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  11,000 
growers  of  these  citrus  fruits  in  Florida. 

Small  agrirniltural  service  firms  have 
been  defined  by  the  Small  Businesii 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
55,000,000,  and  small  agricultural 
growers  are  defined  as  those  whose 
annual  receipts  are  less  than  S500,000. 
A  minority  of  these  handlers  and  a 
majority  of  the  growers  may  be 
classified  as  small  entities. 

An  interim  final  rule  was  issued  on 
May  18, 1994,  and  published  in  the 
Federal  Register  159  FV.  26927,  May  25. 
1994),  with  an  effective  date  of  May  25, 
1994.  That  rule  amended  §§905.146. 
905.147.  and  905.148  of  the  rules  and 
regulations  in  effect  under  the  order. 
Tliat  rule  provided  a  3Q-day  comment 
period  which  ended  June  24, 1994.  On»> 
comment  was  received. 

Mr.  Joseph  B.  Procacci,  Assistant 
Chairman,  National  Association  of 
Perishable  Agricultural  Receivers,  filed 
a  comment  in  support  of  the  revisioas. 
He  supports  the  revision  in  the 
regulation's  definition  of  Special 
Purpose  Shippers  to  include  Florida's 
new  certification  process  of  organic 
producers.  He  stated  it  is  crucial  in 
preserving  the  integrity  of  the  organic 
citrus  industry.  He  also  expressed 
support  for  the  regulation's  requirement 
that  such  shippers  also  certify  that  they 
will  limit  organic  shipments  to  organic 
outlets. 

The  order  for  Florida  citrus  provides 
for  the  establishment  of  minimum  gradt* 
and  size  requirements.  The  minimum 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
fruit  of  acceptable  quality,  thereby 
maintaining  consumer  confidence  for 
fresh  Florida  citrus.  This  helps  create 
buyer  confiden«:e  and  contributes  to 
stable  marketing  conditions.  This  is  in 
the  interest  of  producers,  packers,  and 
consumers,  and  is  designed  to  increase 
returns  to  Florida  citrus  growers. 

The  cultural  practices  of  produ«.er&  ol 
organically  grown  citrus  differ  from 
normal  indu.str\'  prai.-tices.  Bet^iuseof 
these  differences,  organically  grown 
fniit  is  usually  required  to  meet  a 
different  grade  standard  under  the 
marketing  order.  This  grade  standanl 
pertains  only  to  the  external 
<'iiaracteristics  of  the  fruit,  not  the 
inlenial  quality. 
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The  diRierent  grade  standard  is 
needed  to  facilitate  the  marketing  of 
organic  citrus.  There  are  indications  that 
oi^ganically  grown  citrus,  from  a 
marketing  standpoint,  are  a  different 
commodity  than  conventionally  grown 
citrus.  Organic  citrus  generally  has 
higher  external  damage.  Organic  fruit 
for  the  most  part  is  marketed  differently, 
is  not  mixed  with  non-organic  fruit, 
appeals  only  to  certain  consumers,  and 
is  in  many  respects,  a  specialized 
•  commodity. 

The  interim  final  rule  also  more 
precisely  defined  organic  fruit,  and  the 
type  of  market  outlets  which  organically 
grown  'fruit  could  be  sold  in.  h^  from 
certain  requirements  imposed  under  the 
order.  These  changes  were  unanimously 
recommended  by  the  committee  at  its 
November  16. 1993,  meeting. 

Sections  905.146,  905.147,  and 
905.148  of  the  regulations  provide  terms 
and  conditions  under  which  shippers 
may  ship  organically  grown  Florida 
citrus  fruit,  as  Special  Purpose 
Shippers,  with  a  conditional  release 
from  certain  grade  requirements  issued 
under  §905.52  of  the  order. 

When  the  provisions  concerning 
special  purpose  shipments  were  made 
effective  in  1978,  there  were  no  laws 
governing  oi^ganic  fruit  and  vegetable 
growers  in  Florida.  A  "Special  Purpose 
Shipper"  was  defined  under  the 
marketing  order  as  one  who  had 
oertiHed  that  they  would  handle  only 
citrus  fruit  whidi  they  knew  from  their 
own  personal  knowledge  was  produced 
on  trees  on  which  only  compost,  non- 
acidulated  fertilizer  such  as  rock 
phosphate,  dolomite,  or  ground 
limestone  is  used,  and  to  which  no 
chemical  insecticide  or  fungicide  had 
been  applied.  However,  the  State  of 
Florida  now  requires  all  organically 
grown  fruits  and  vegetables  to  be 
certified.  Accordingly,  the  committee 
has  recommended  redefining  the  term 
"Special  Purpose  Shipper"  in  §  905.146 
to  mean  a  person  who  handles  Florida 
citrus  fruit  that  is  certified  by  a  Florida 
Department  of  Agriculture  and 
Consumer  Services  licensed  certifying 
agent  as  organically  grown  under 
Florida  law.  This  definition  reflects  that 
organic  fruit  has  been  certified  under 
Florida  law,  and  also  provides 
additional  assurance  that  shippers 
claiming  organic  status  and  utilizing  the 
grade  standards  for  organic  fruit  qualify 
to  do  so. 

Under  Florida  law,  the  Florida 
Department  of  Agriculture  and 
Consumer  Sen  ices  licenses 
independent  third  parties  to  act  as 
certifying  agents  Growers  who  intend  to 
sell  organic  fruit  make  an  application  to 
a  certifying  agent  The  certifying  agent 


inspects  and  certifies  a  grower's  acreage 
as  being  in  accordance  with  Florida  law 
and  issues  the  grower  a  certificate.  The 
certificate  number  is  transferred  to  a  trip 
ticket  which  accompanies  any 
shipments  of  finiit  grown  on  the  certified 
acreage.  When  the  handler  receives  the 
shipment,  a  copy  of  the  trip  ticket  is 
provided  to  the  state  inspector 
indicating  that  the  fruit  is  certified  ' 
organic  and  can  be  packed  using  the 
applicable  organic  grade  standards. 

The  committee  also  recommended 
that  §  905.146  be  revised  to  require 
Special  Purpose  Shippers  to  certify  that 
they  will  limit  their  shipments  of 
organically  grown  citrus  fruit  to  outlets 
handling  organically  grown  fruits.  The 
interim  final  rule  replaced  the 
requirement  that  only  outlets  registered 
and  approved  by  the  committee  could 
receive  such  fruit  and  ended  the 
requirement  that  receivers  of  special 
purpose  shipments  complete  the 
applicable  sections  of  the  Report  of 
Special  Purpose  Shipments  form. 

The  language  in  §§905.146,  905.147, 
905.148  concerning  Certificates  of 
Privilege  is  being  revised  for  clarity,  and 
procedural  safeguards  are  being  added 
to  §  905.147(c)  dealing  with  suspensions 
or  denials  of  Certificates  of  Privilege. 

This  rule  reflects  the  committee's  and 
the  Department's  appraisal  of  the  need 
to  finalize  the  revised  exemption 
provisions  for  special  purpose 
shipments,  as  specified.  The 
Department's  view  is  that  this  rule  may 
have  a  beneficial  impact  on  growers  and 
shippers  of  organic  citrus  fruit. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35],  the  information  collection 
requirements  that  are  contained  in  this 
rule  haive  been  previously  approved  by 
the  OfBce  of  Management  and  Budget 
(0MB)  and  have  been  assigned  OMB 
number  0581-0094.  This  action  will 
reduce  the  reporting  burden  on 
approximately  95  receivers  of  special 
purpose  shipments  of  Florida  citrus 
completing  a  section  of  the  Report  of 
Special  Purpose  Shipments  form,  taking 
about  .04  hour  to  complete  each  report. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  available  information,  it  is  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  (59  FR  26927.  May  25. 
19941  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 


List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  905  is  amended  as 
follows: 

PART  905-ORANGES,  GRAPEFRUIT. 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  905  which  was 
published  at  FR  59  26927.  on  May  25, 
1994,  is  adopted  as  a  final  rule  without 

change. 

Dated:  August  22. 1994. 
Eric  M.  Fonnan. 

Deputy  Director,  Fruit  and  Vegetable  Di\ision. 
(FR  Doc.  94-21085  Filed  8-25-94:  «:45  ami 
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7  CFR  Parts  907, 908,  and  910 
[Docket  No.  FV94-007-2] 

Termination  of  Provlsiont  of  Marketing 
Orders  907. 90S,  and  910;  Navel  and 
Valencia  Oranges  Gronvn  In  Arizona 
and  Designated  Parts  of  California; 
Lemons  Grown  In  Cailfomla  and 
Arizona 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Termination  order. 

SUMMARY:  This  document  terminates  the 
Federal  marketing  orders  regulating  the 
handling  of  navel  and  Valencia  oranges 
grown  in  Arizona  and  designated  parts 
of  California  and  lemons  grown  in 
California  and  Arizona.  TTie  Secretary  of 
Agriculture  has  found  that  these 
marketing  orders  no  longer  tend  to 
effectuate  the  declared  policy  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  In  a  press  release  issued  on 
May  16, 1994,  the  Department  of 
Agriculture  announced  the  intention  to 
terminate  the  orders  for  California- 
Arizona  navel  oranges,  Valencia 
oranges,  and  lemons,  noting  the  division 
and  turmoil  in  the  industry  and  that  the 
programs  are  not  functioning  as  they 
should. 

EFFECTIVE  DATE:  August  26, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christian  Nissen,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  Room  2522- 
S.  P.O.  Box  96456,  Washington,  DC 
20090-6456:  telephone:  (202)  720-5127; 
or  Maureen  Pello.  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA.  2202  Monterey  Street,  Suite 
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102B.  Fresno,  California  93721: 
teJephone:  (209)  487-5901. 
SUPPLEMENTARY  BITORIIIA-nOM:  This 
action  is  governed  by  the  provisions  of 
section  608c(16)(A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-6741,  hereinafter 
referred  to  as  the  "Act." 

Mariceting  Order  Nos.  907  and  908  \7 
CFR  Parts  907  and  908},  as  amended, 
regulate  the  handling  of  r.avel  and 
Va?encJa  oranges  grown  in  Arizona  and 
designated  parts  of  Cab'fomia. 
Marketing  Order  No.  910  [7  CFR  Part 
9101,  as  a.'nended,  regulates  the 
handling  of  lemons  gro.vn  in  Qilifomia 
and  Arizona. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  m 
conformance  with  Exprutive  Orde? 
12866. 

This  termination  order  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  It  is  not  intended 
to  have  retroaclive  effect.  This  action 
will  not  preempt  any  stale  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  canflict  vvith 
this  action. 

The  Act  provides  that  administrative 
proceedings  nmst  be  exhausted  before 
porties  may  file  suit  in  court.  Under 
section  608c(l  5)(  A)  of  the  Ac? .  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  sJati.-jg  thai 
the  order,  any  piovisiiHi  of  the  order,  or 
any  obligation  imposed  in  connetiion 
v.i;h  the  order  is  not  in  atcordance.  with 
l3\'.  and  request  a  modification  of  J.ne 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunitv  for 
a  hearing  oi  the  petition.  After  the 
hearing  the  Secretary  v/ould  ru*e  on  the 
pc'tiiion.  The  Art  provides  thai  the 
district  court  of  the  United  Ss^rr^  In  ar.v 
district  in  whici  the  handler  is  an 
inhaNi'ant.  or  has  h>?  cr  her  pni.cipil 
f.iare  of  business,  ha:,  jupsdii  tion  in 
eqtiity  to  review  the  Saieiarv"'*  -sJini; 
on  the  peti'ion,  provider!  -i  b.ll  in  equitv 
is  filed  r.c:  lole.^ than  2?i  day<;  c-'ier  da'e 
of  t.h.'    iitry  ci  '.hs  ruiins;. 

Pi.^'s,..;;it  (o  rvquhremerts  s»  i  {.jrfh  in 
Iff!  R<--,-^>!atary  Flsxihi.'ity  Act  'RF.'-.y  trt- 
Adir-r.-'irrit.or  of  the  Acrioji'Tn?) 

rori«,idt.-ed  the  e-jo-nonjic  imf;»5.-r  oJ  ih'n. 
e(  tio.n  on  trr.all  e'^tities;. 

The  purpos«i  oi  the  RFA  i?  :r,  ni 
rt-guiatory  aciions  to  the  stale  if 
business  sub;er!  tosurii  jctiaos  m  «;i-rifr 
that  smfiJ!  businesses  wiil  not  be  !:ikJu?v 
or  disproportionately  t)!:rde'-  d. 
Marketing  orders  is.iued  pur? i;a!jl  to  fhc 
Ac ?. and  rules  issued  ther^und-T  ^re 
unique  in  that  they  are  brouj^hi  ahojsi 
throu^  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  140  handlers 
of  navel  oranges,  125  handlers  of 
Valencia  oranges,  and  70  handlers  of 
lemons  who  were  subject  to  regulation 
under  the  respective  marketing  orders 
and  there  are  approximately  3,750 
producers  of  navel  oranges,  3,700 
producers  of  Valencia  oranges,  and 
2,000  producers  of  lemoris  in  the 
regulated  areas.  Small  agriculttrral 
service  firms  have  been  defmed  by  the 
Small  Business  Administration  |13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $5,000,000.  and  small 
agricultural  produ»»ra  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  maJOTity  of  handlers 
and  producers  of  CalifcMnia-Arizona 
navel  oranges,  Valencia  oranges,  and 
lemons  may  be  classified  as  small 
entitie.s. 

Marketing  Order  No.  997  has  been  in 
effect  since  1953,  Marketing  Order  No. 
908  since  1954,  and  Marketing  Order 
No.  910  since  1958.  When  order 
authorities  were  utilized,  the  orders 
provided  for  the  establishment  of 
weekly  volume  regulation  and  size 
requirements.  In  addition,  the  marketing 
orders  authorized  marketing  rescirch 
and  development  and  provided  for 
reporting  and  recordkeeping 
requirements  for  affected  handlers. 

This  action  teriiiinates  the  provisions 
of  the  marketing  orders  leguiating  the 
handling  of  navel  and  Valencia  or3r>i:,es 
grown  in  Arizona  and  dssignateti  /a.-t'; 
of  California  and  'emonsgrowr.  in 
California  and  Ariz  jn3. 

On  May  16, 1994.  the  Df-puly 
Setretary  announced  in  p  prT?ss  n.-.'edse 
the;  it  was  the  Department's  intenfioi  to 
terminate  t.he  nr..3rketini»  orders  ff-r 
Catiforrjia-.^rizor.rf  navei  o— nges. 
Valencia  orang'^s.  and  Jemoii.s.  The 
deci.^ion  not'wi  the  civi.sion  and  l.;-r,f»il 
in  the  ind;;.stry  surrpurdi.ij:;  rhe 
CalifcmJs-An20''3  ;  itru<  c'crT  .  Yhf 
pref<;  rt lease  stated  that  i."sr?  is  a  clear 
indication  tha?  the  prr';;r3.'T!s  »'^p  not 
\^  C'-kinn  as  ?he\-  '.'^u-uid. 


ngi 


The  Califcm;3-A'-;it'-.=  ■  i:-.,--  trJe-s 
have  bier.  m2rk'?'J  hy  indusirv 
divisivpnes-;  .-•nd  v<.  idesnread  cdfT 
\  if;!ations.  In  a.n  ei.'^r!  to  TPZ-h  .i 
salisfadon/  rt^c!a*io.'  of  r.nduslrv 
different  e«.  thn  C-'XTSfiry  >'..:sD€n*:.'i'f:  !.'.<• 
vviv!%!v  vr.'ume  rp.v,-ijlarion  prc.v,sit..^^  of 
the  omriiie  orct-'s  on  June  ^  3,  T^*?,"?,  rrnd 
inviitd  the  industry  tosuhmif  prtsposerl 
amendn^P"ts  'o'.'.-.a  orders r*!af  ayuM 
ar.hiev!'  the  pn'in^>r^  of-jp»  Jives  AHer ;? 
year,  senous  diifererice*  rerr^ain,  u  ;Th 
no  apparent  concensus  ar.cnj?  the 
industry.  Instead,  the  orders  fheinse've^ 
are  contributing  tc>  the  divisiveness  in 
fhf  indu.strv  and  nre  working  to  fh»» 


detriment  of  growers  packers,  a*id 
consumers. 

Therefore,  based  on  the  above 
considerations,  pursuant  to  section 
8c(16)(A)  of  the  Act  and  §  907.83. 
§  908.83,  and  §  910.84  of  the  respective 
maAeting  orders,  it  is  found  that  7  CFR 
Parts  907,  908,  and  910  no  longer  tend 
to  effectuate  the  declared  pobcy  of  the 
Act,  and  they  are  hra^by  terminated. 

Section  8c(16){A)  of  the  Act  requires 
the  Secretary  to  notify  Congress  60  days, 
in  advance  of  the  terminaticm  of  a 
Federal  marketing  order.  Congress  v^js 
so  notified  on  May  IR.  1994,  and  the 
termination  of  Marketing  Orders  Nos. 
907. 908.  and  910  shall  become  etf.tlivf' 
on  August  26,  1994. 

Based  on  the  imanimous 
recommendations  of  the  Navel  Orangt: 
Administrative  Committee  (NOAC).  the 
Valencia  Orange  Administrative 
Committee  (VOAC),  and  the  Lemon 
Administrative  Committee  (LAC),  the 
Secretary  has  detennined  that  AUin 
Freisen  (VOAC  chairperscm).  and  ail 
five  members  of  the  joint  exocutive 
committee  for  the  NOAC  and  the  VOAC. 
will  serve  as  trustees  for  the  NO.AC  ind 
the  VOAC  and  that  all  six  members  of 
the  executi^  e  committee  of  the  LAC 
(including  alternates)  will  serve  ns 
trustees  for  the  L-^C  in  order  to  oierst^ 
the  admini.strative  affairs  of  Ih** 
rf'spective  orders. 

The  trustees  will  i/e  responsib^v.  k»i 
completing  the  orders'  iinfintsh'H^ 
bij.sinws  including  ensurmg 
termination  nf  ail  oytslanding 
agreement^  and  (  ontracts.  ar.d  ihe 
payment  of  all  obiig.3tio.-?s.  The  tnis''.'*^ 
wi!i  be  responsible  for  safepiard'rc 
program  assets,  holding  rommi'it* 
rt'i  o.rds.  and  a.Tcngjno  few  a  n^'.jn;  ia) 
aud't  to  be  t  onducted.  AM  such  .ictions 
by  the  tr.J<'tf-e'=  pre  subjeii  to  the 
approvil  of  the  Secretarv.  Thost^ 
df.  igiiati-d  rt-;  triKTfr-  ;.:»'  thft  NOAr.and 
\  OAC  are  J-':..  D.-;-i«r:i?  V .  Oh.vm.iS 
(\  OAC  an  '  N'O.AC  men-.Ser;,  Mr  Roh'.' 
O.  Bre.^m  {\OAC  men^brr/.  Vr. 
t.'hrisiop.'-jer  R.  Fran.-fe  i.^'^OAC 
chrnrpe.-'^or.).  Mr  \v'iiii3;n  E  Siatterv 
(•.n.\C.  nie.-l'-l.  Kh-  David  R.  CilieV 
(XO.'^C  mr-n^ber),  and  Mr  .Mvin  Frit«s.»Ti 
(\O.^C  (.hairpirs'^'n?.  Those  crtiiinattd 
r.s  trustees  to.-  :!:^  ^..^C  .ir":  N!r.  S .  lo-;  I 
Bn,  i.^'^'cr.  ilAC  mf-il^.-J.  Vts.  D,-,: ieno  V 
Ohri'-mus  ,LAL  mt;nb"''!.  Mr  D;.\  d  R 
Gilit-i  (LAC  m«rr:bfir),  Kir.  Aivin  F-iesc;n 
fl-AC  :iU'iT.h«^ri.  Mr.  CTiarl^  R.  D.,,!  (LA; 
motntXTl.  and  Mr.  Oristopher  K.  Frai..*- 
[i.AC  meinht-r).  The  tnisfyps  shr.ll 
f  ontini;*-  in  theii  C3pa(  rtv  u:i!!l 
discharged  by  the  S«fTef3ry. 

The  remainder  of  the  reserves,  iitter 
immediate  expenses  are  paid,  will  be 
held  by  the  tnisft>es  ',n  he  n>wf  to  tuver 


I 
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unforeseen,  outstanding  expenses 
obligated  by  the  committees. 

It  is  also  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  or  to 
engage  in  further  public  procedure  prior 
to  putting  this  action  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  because:  (1)  Growers 
and  handlers  are  aware  of  this  action 
since  notice  was  given  to  Congress  and 
the  termination  was  announced  in  a 
press  release  issued  by  the  Secretary  on 
May  16,  1994;  (2)  this  action  relieves 
restrictions  on  handlers  by  terminating 
the  requirements  of  the  marketing 
orders  regulating  the  handling  of 
California-Arizona  navel  oranges. 
Valencia  oranges,  and  lemons;  and  (3) 
no  useful  purpose  would  be  served  by 
delaying  this  action. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


List  of  Subiects 

7  CFR  Parts  907  and  908 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  910 

Lemons,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  under  the  authority  of  7 
U.S.C.  601-674,  7  CFR  Parts  907,  908. 
and  910  are  amended  as  follows: 

PART  907— [REMOVED] 

1.  Fart  907— Navel  Oranges  Grown  in 
Arizona  and  Designated  Fart  of 
California  is  removed. 

PART  90a-[REMOVEO] 

2.  Part  908 — Valencia  Oranges  Grown 
in  Arizona  and  Designated  Fart  of 
California  is  removed. 

PART  910— [REMOVED] 

3.  Part  910 — Lemons  Grown  in 
California  and  Arizona  is  removed. 

Dated:  August  22,  1994. 
Patrici*  Jensen, 

Acting  Assistant  Secretary:  Marketing  and 

Inspection  Services. 

|FR  Doc.  94-21079  Filed  »-2S-94;  8:45  ami 
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7  CFR  Part  926 

[Dodwt  No.  FV»4-a26-1  FIR] 

Tokay  Grapes  Grown  in  San  Joaquin 
Couaty,  CA;  Expenses  and 
Assassment  Rate  for  1994-95  Fiscal 
Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  changes,  the 
provisions  of  the  interim  fi.aal  ruie 
which  authorized  expenses  and 
established  an  assessment  rate  for  the 
Tokay  Grape  Industry  Committee 
(Committee)  under  Marketing  Order  No. 
926  for  the  1994-95  fiscal  year. 
Authorization  of  this  budget  enables  the 
Comir;ittee  to  incur  expenses  that  are 
rea.sonable  and  necessary  to  administer 
this  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  April  1.  1994,  through 
March  31,  1995. 

FOR  BJRTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S.  Washington. 
DC  20090-6456,  telephone:  (202)  720- 
5127:  or  Rose  Aguayo.  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  2202 
Monterey  Street.  Suite  102  B,  Fresno. 
CaUfomia  93721.  telephone:  (209)  487- 
5901. 

SUPPWEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  926  |7  CFR 
Part  926)  regulating  the  handling  of 
Tokay  grapes  grown  in  San  Joaquin 
County.  California.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  |7  U.S.C.  601-6f4]. 
hereinafter  referred  to  as  the  Act. 

Tha  Department  of  Agriculture 
(Department)  's  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  Tokay 
grapes  grown  in  California  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  specified  herein  will  be 
applicable  to  all  assessable  Tokay  grapes 
handled  during  the  1994-95  fiscal  year, 
beginning  April  1.  1994.  through  March 
31.  1995.  This  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 


present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdei^. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brou^t  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  3  handlers  of 
Tokay  grapes  regulated  under  the 
marketing  order  each  season  and 
approximately  15  Tokay  grape 
producers  in  San  Joaquin  County, 
California.  Small  agricuUural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
§  121.601)  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Tokay  grape  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  grapes  handled  from  the 
beginning  of  such  year.  Annual  budgets 
of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
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Committee  are  grape  handlers  and 
producers.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committee's  budget  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  grapes.  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  which  will  provide 
suHicient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  on  April  29,  1994, 
and  unanimously  recommended  total 
expenditures  of  $5,150  with  an 
assessment  rate  of  $0.07  per  carton  for 
the  1994-95  fiscal  year.  In  comparison, 
the  expenditure  amount  and  the 
assessment  rate  are  remaining 
unchanged  from  the  1993-94  fiscal  year. 

Funds  in  the  reserve  at  the  end  ofuie 
1994-95  fiscal  year,  estimated  at  $4,500, 
will  be  within  the  maximum  permitted 
by  the  order  of  one  fiscal  year's 
expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  [59  FR  30872, 
June  16, 1994]  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  Impose  some 
additional  costs  cm  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incuiTed  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  553]  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  April  1, 
1994.  The  marketing  order  requires  that 
the  rate  of  assessment  apply  to  all 
assessable  grapes  handled  during  the 


fiscal  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 
No  comments  were  received  concerning 
the  interim  final  rule  that  is  adopted  in 
this  action  as  a  final  rule  without 
change. 

List  of  Subjects  in  7  CFR  Part  926 

Grapes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  926  is  amended  as 
follows: 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY,  CA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  926  which  was 
published  at  59  FR  30872  on  June  16. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  22.  1994. 
Eric  M .  Fonaan, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-21092  Filed  8-25-94;  8:45  ami 
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7  CFR  Part  927 

[Docket  No.  FV94-«27-1iFR] 

Expenses  and  Assessment  Rate  for 
tha  1994-85  nscal  Yaan  Winter  Pears 
Grown  In  Oregon.  Washington,  and 
California 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SliMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Winter  Pear 
Control  Committee  (Committee)  under 
Marketing  Order  No.  927  for  the  1994- 
95  fiscal  year.  Authorization  of  this 
budget  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  the  program  are 
derived  firom  assessments  on  handlers. 
DATES:  Effective  beginning  July  1, 1994. 
through  June  30, 1995.  Comments 
received  by  September  26,  1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456. 


Room  2523-S,  Washington,  D.C,  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 
FOn  FURTHER  INFORMATION  CONTACT: 

Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington. 
D.C.  20090-6456,  telephone:  (202)  720- 
5127;  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  Green- 
Wyatt  Federal  Building,  Room  369, 
Portland,  Oregon,  telephone:  (503)  326- 
2724. 

SUPPl£MENTARV  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
927  [7  CFR  Part  927)  regulating  the 
handling  of  winter  pears  grown  in 
Oregon,  Washington,  and  California. 
The  agreement  and  order  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  17 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  winter  pears  grown  in  Oregon, 
Washington,  and  California  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rate  specified  herein  will  be 
applicable  to  all  assessable  pears 
handled  during  the  1994-95  fiscal  year, 
which  began  July  1, 1994,  and  ends  June 
30,  1995.  This  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confiict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  w  iih 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
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inhabUaot.  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  Teview  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
.    is  filed  not  Jafter  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuast  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Admimstrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider»i  the  economic  impact  of  this 
rule  on  smeB  eatities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  90  handlers 
of  winter  pears  regulated  under  the 
marketing  order  each  season  and 
approximately  1,850  winter  pear 
producers  in  Oregon.  Washington,  and 
CaHfomia.  Small  agricultural  producers 
have  been  defined  by  tfie  Small 
Business  Administration  [13  CFR 
121.6011  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  SSJKOJOOO.  The  majority  of  these 
hanctters  and  producers  may  be 
classified  as  small  entities. 

The  Oregon.  Washington,  and 
CaliiBmia  winter  pear  marketing  order, 
administered  by  the  EJepartment. 
requires  that  li»  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessaUe  winter  pears  handled  &om 
the  faeginaing  of  such  year.  Annual 
budgets  of  expenses  are  pref>ared  by  the 
Committee,  the  ageocy  responsible  for 
local  adnunifltxstion  of  this  marketing 
order,  and  sirfnnittad  to  the  Department 
for  approval  The  members  of  the 
Committee  are  handlers  and  producers 
of  Oiegan,  Washlagton,  and  California 
winter  pean.  They  aie  familiar  with  the 
Committee's  needs  aiMJ  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thus  in  a 
positioa  to  fonnulate  appropriate 
budgets.  Ite  CoBnittee's  budget  is 
fbnnulatBd  aod  discassed  in  public 
meetings.  Thns.  all  directly  affected 
persons  have  an  (^portunity  to 
participate  and  provide  input. 

The  niBHWWMt  late  recommended  by 
the  Comanttee  is  derived  by  dividing 
the  BnticipatBdaK|»6B8es  by  expected 
shipnwotsof  paan.  Because  this  rate  is 
applied  to  actial  Aipanents,  it  must  be 
establiabed  at  a  nto  which  will  provide 


sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Corn^.ittee  met  on  June  3. 1994, 
and  unanimously  recommended  total 
expenses  of  $6.fi3S,92S  for  the  1994-95 
fiscal  year  "n  comparison,  the  1993-94 
fiscal  year  t  >:pecse  amount  was 
$6,933,6:5,  which  is  $97,689  more  than 
the  amount  recommended  for  the 
current  fiscal  year. 

The  Committee  also  unanimously 
recora  mended  an  assessment  rate  of 
So. 43  per  standard  box,  or  equivalent  for 
winter  pp3TS.  The  Committee  did  not 
recommend  a  supplemental  assessment 
rate  for  Anjou  variety  pears  this  fiscal 
year.  In  comparison,  the  1993-94  winter 
pear  assessment  rate  was  S0.45  per 
standard  box.  or  equivalent  and  $0.04 
for  the  supplemental  assessment  rate  on 
Anjou  variety  pears.  This  represents  a 
SO. 02  decrease  in  the  assessment  rate 
recommertded  for  this  fiscal  year. 

This  rate,  when  applied  to  anticipated 
winter  pear  shipments  of  13,817.000 
boxes  or  equivalent,  will  yield  a  total  of 
$5,941,310  in  assessment  income. 
Assessment  income,  along  with 
$401,324  from  other  income  sources, 
and  $493,292  from  the  Committee's 
authorized  reser\e.  will  be  adequate  to 
cover  budgeted  expenses.  The  $493,292 
withdraiva!  offends  from  the 
Committee's  authorized  reserve  will 
result  in  no  reserve  remaining  at  the  end 
of  the  1994-95  fiscal  period. 

Major  ejqjense  categories  for  the 
1994-65  fiscal  year  include  $5,572,500 
for  advertising,  $276,340  for  SOPP  data 
research.  $276,340  for  winter  pear 
improvement.  $142,310  for  salaries  and 
benefits,  and  $612,442  for  unshared 
contirjeency. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Ad. 

Pursuant  to  5  U.SjC.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  tii^vacticaMe.  unnecessary, 
and  cgmtiary  to  the  piiblic  interest  to 
give  ptelirotnaiy  notice  prior  to  putting 


this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Registn- 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
Committee  began  July  1.  1994,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  winter  pears  handled 
during  the  fiscal  year;  (3)  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at 
public  meetings  and  which  is  similar  to 
budgets  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  ail  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements  and  orders. 
Pears.  Reporting  and  recordkeeping 

requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  927  is  amended  as 
follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON.  AND 
CALIFORNIA 

1.  Theauthority  citation  for  7  CFR 
Part  927  continues  to  read  as  follows: 

Antfaority:  7  U.S.C  601-674. 

2.  A  new  §927.234  is  added  to  read 
as  follows: 

Note:  This  section  ¥n\l  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§927.234    Expenaasandasaeasmant 

Expenses  of  $6,635,926  by  the  Winter 
Pear  Control  Committee  are  authorized 
and  an  assessment  rate  of  $a43  per 
standard  box,  or  equivalent,  on 
assessable  winter  pears  is  established 
for  the  fiscal  year  ending  June  30. 1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  22.  l«94. 
Eric  M.  Forman. 

Acting  Director.  Tnutxind  Vegetable  Division . 
|FR  Doc.  94-21091  Filed  a-25-94;  8:45  am] 
BiLUNG  COK  %Mi-n-* 
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7CFRPart929 

[Docket  No.  FV94-029-2IFR] 

Expenses  and  Assessment  Rate  for 
the  1994-65  Fiscal  Year  for  the 
Marketing  Order  Covering  Crant>erries 
Grown  in  States  of  Massachusetts, 
Rhode  Island,  Connecticut,  New 
Jersey,  Wisconsin,  Michigan, 
Minnesota,  Oregon,  Washington,  and 
Long  Island  in  the  State  of  New  York 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  authorizes 
expenses  and  establishes  an  assessment 
rate  for  the  Cranberry  Marketing 
Committee  (Committee)  under 
Marketing  Order  No.  929  for  the  1994- 
95  fiscal  year.  Authorization  of  this 
budget  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  September  1, 
1994.  through  August  31,  1995. 
Comments  received  by  September  26, 
1994,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA.  P.O.  Box  96456, 
Room  2523-S.  Washington,  DC  20090- 
6456.  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  is.sue 
of  the  Federal  Register  and  will  be 
available  for  pubhc  inspec.ion  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle  or  Mark  Hessel, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA.  P.O.  Box 
96456.  Room  2523-S.  Washington,  DC 
20090-6456;  telephone:  (202)  720-5127. 
SUPPt.EMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
929  [7  CFR  Part  9291.  as  amended, 
regulating  the  handling  of  cranberries 
grown  in  Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan.  Minnesota.  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York,  hereinafter  referred 
to  as  the  "order".  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  1 7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  "Act". 


The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  cranberries  growTi  in  10  states  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
cranberries  during  the  1994-95  fiscal 
year  beginning  September  1, 1994, 
through  August  31, 1995.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pufsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  cranberries  grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon.  Washington,  and  Long  Island  in 
the  State  of  New  York  who  are  subject 
to  regulation  under  the  cranberry 
marketing  order  and  approximately 
1 .050  producers  of  cranberries  in  the 


regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  |13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  55,000,000.  The  majority  of 
cranberry  producers  and  handlers  mav 
be  classified  as  small  entities. 

The  cranberry  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  cranberries  handled  from  the 
beginning  of  such  year.  The  budget  of 
expenses  for  the  1994-95  fiscal  year  was 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  of  cranberries.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget. 

"The  assessment  rate  recommended  bv 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cranberries.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  conducted  a  mail  vote 
and  unanimously  recommended  1994- 
95  marketing  order  expenses  of 
$164,690  and  an  assessment  rate  of 
$0.03  per  100-pound  barrel  of 
cranberries.  In  comparison,  1993-94 
budgeted  expenses  were  $155,000,  with 
an  approved  assessment  rate  of  $0.03 
per  100-pound  barrel  of  cranberries. 
This  represents  an  increase  of  $9,690  in 
expenses  recommended  for  this  fiscal 
year,  with  the  assessment  rate  remaining 
unchanged. 

Assessment  income  for  1994-95  is 
estimated  to  total  $122,580  based  on 
anticipated  fresh  domestic  shipments  of 
4,086,000  barrels  of  cranberries.  The 
assessment  income,  plus  $3,750  in 
interest  income  and  a  withdrawal  of 
$38,360  fi-om  the  Committee's 
authorized  reserve  ftmd  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year  are  estimated  to  be 
$150,000.  The  reserve  fund  will  be 
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within  the  maximum  permiUed  by  the 
order  of  one  fiscal  year's  expenses. 

MajcM'  expense  categories  for  the 
1994-05  fiscai  year  include  $70,110  for 
operating  expenses.  $40,500  for  travel 
expenses,  aad  533.241  for 
administrative  expenses. 

While  this  adirai  will  impose  some 
addittooal  costs  od  handlers,  the  costs 
are  in  the  fenn  ofmufonn  assessments 
on  ail  hauUers.  Some  of  the  additicmal 
costs  may  be  pnsed  od  to  producers. 
HoM-e\'er.  these  costs  nnli  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  maiistiog  order.  Therefore,  the 
Adninistrator  df  the  AMS  has 
determined  that  this  action  will  not 
ha^'e  a  significant  «conomic  impact  on 
a  substantia]  number  tiS  small  entities. 

After  coosidenition  of  all  relevant 
material  presented,  including  the 
Committee's  pecomroendation,  and 
other  avaifaMe  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  seft  forth,  will  tend  to 
effectuate  Ae  declared  polic>'  of  the  Act 

Pursuant  to  5  U.S.C.  553.  it  is  also 
foynd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  efiiect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publicat^  in^e  Federal  Register 
because:  (1)  The  committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
v\  hich  are  incurred  on  a  continuous 
basis;  (2)  Ae  1994-95  fiscal  year  begins 
September  1, 1994,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  cranberries  handled 
during  the  fiscal  year;  and  (3)  this 
interim  final  rvde  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Sabfecis  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasoas  set  forth  in  the 
pfeamt»le,  7  CFR  Part  929  continues  to 
read  as  follows: 

PAFTT  929— CRANBERRIES  GROWN  IN 
STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT.  NEW 
JERSEY.  \MSCONStN.  MICHIGAN. 
MINNESOTA,  OREGON. 
WASHINGTON.  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1.  The  authority  citation  for  7  CFR 
Part  929  continues  to  read  as  follows: 

Authoriljr:  7  \JS.C.  601-674 


2.  A  new  §  929.234  is  added  to  read 
as  follows: 

Note:  This  section  ni!l  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§029,234   Expenaas  and  assessment  rate. 

Expenses  ol' J164.690  by  the 
Cranberry  Ackninistrative  Committee 
are  aUthoriaed.  and  an  assessment  rate 
of  $0.f3  per  100-pound  barrel  assessable 
cranberries  is  established  for  the  1994- 
95  fiscal  ye^  ending  on  August  31, 
1995.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  August  22,  1994 
Eric  M  Forman. 

ActingDirector.  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-21036  Filed  8-25-94;  8:45  am] 
BlUiNC  CODE  34lfr-«2-P 


7  CFH  Part  982 
FV9».«82-2FJR3 

Filberts/Hazelnuts  Grown  In  Oregon 
and  Washington;  Establishment  of 
lnteii«)  Final  and  Final  Free  and 
Restricted  Percentages  for  the  1993-94 
Marfcating  Year 

AGENCY:  Agricultural  Marketing  Service. 

USDA 

ACnOM:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
establishing  interim  final  and  final  free 
and  restricted  percentages  for  domestic 
inshell  filberts/hazelnuts  for  the  1993- 
94  marketing  year  under  the  Federal 
marketing  order  for  filberts/hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  allocate  the  amounts  of 
domestically  produced  filberts/ 
hazelnuts  \\  hUh  may  be  marketed  in 
domestic,  export  and  other  outlets.  The 
percentages  are  intended  to  stabilize  the 
supply  of  domestic  inshell  filberts/ 
hazelnuts  in  order  to  meet  the  limited 
domestic  demand  for  such  filberts/ 
hazelnuts  and  provide  reasonable 
returns  to  producers.  This  rule  was 
recommended  by  the  Filbert/Hazelnut 
Marketing  Board  (Board),  which  is  the 
agency  respcmsible  for  local 
administration  of  the  order. 
EFFECTWE  DATE:  September  26. 1994. 
FOR  FUPTHEH  RtFOmNATION  CONTACT: 
Teresa  Hutchinson,  Marketing 
Specialist.  Northwest  Marketing  Field 
Office,  Fruit  aad  Vegetable  Division, 
AMS.  USDA.  1220  SW  Third  Ave., 
Room  369.  Portland.  OR  97204; 
telephone  (503J  326-2724  or  Mark  A. 
Slupek.  Marketing  Specialist.  Marketing 
Order  Administration  Branch.  Fruit  and 


Vegetable  Division.  AMS.  VSDA,  Room 
2524-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone:  (202)  205- 
2830. 

SUPPLEMENTARV  INFOflMATlON:  This  final 
rule  is  issued  under  Mu-keting 
Agreement  and  Order  No.  982  [7  CFR 
Part  982].  both  as  anaeoded.  regulating 
the  handling  of  filberts/hazelnuts  grown 
in  Oregon  and  Washington.  This  order 
is  effective  under  tiie  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  filberts/ 
hazelnuts  handled  during  the  1993-94 
marketing  year.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  nile. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  an) 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After-the  hearing,  the 
Secretary'  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  Stales  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  inequity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  daj-s  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flex&ility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  ^te  scale  of 
business  subject  to  such  ArJwin<  in  onier 
that  small  businesses  will  act  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereuAder,  are 
unique  in  that  dtey  are  brought  aixmt 
through  group  action  of  essentially 
small  entities  acting  on  their  o%vn 
behalf.  Thus,  both  Palates  have  small 
entity  orientation  and  compatibility. 
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There  are  approximately  1,000 
producers  of  filberts/hazelnuts  in  the 
production  area  and  approximately  2.5 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  of  filberts/ 
hazelnuts  may  be  cla.s.siried  as  small 
entities. 

The  Board's  recommendation  and  this 
rule  are  based  on  requirements  specified 
in  the  order.  This  rule  finalizes  an 
interim  final  rule  which  established  the 
amount  of  inshell  filberts.'hazelnuts  that 
can  be  marketed  in  dom.estic  markets. 
The  domestic  outlets  for  this  commodity 
ore  characterized  by  limited  demand, 
and  interim  final  and  final  free  and 
restricted  percentages  bont^fit  the 
industry  by  promoting  .stronger 
marketing  conditions  and  stabilizing 
p:ii:es  and  supplies,  thus  improving 
grower  returns. 

The  interim  final  rule  was  issued  on 
February  18, 1994,  and  published  in  the 
Federal  Register  [59  FR  90S8,  February 
2.1.  1994],  with  an  eifi:ctive  date  of 
February  25, 1994.  That  rule  added 
§  982,242  to  the  rules  and  regulations  in 
effect  under  the  order.  That  rule 
provided  a  30-day  comment  period 
uh'ch  ended  March  28.  1994. 

0:\>i  comment  was  received ,  from  the 
United  States  Small  Busine-ss 
Adniinislralion's  Chief  Counsel  for 
Advocacy  (SB A).  The  SBA's  comment 
alleged  that  the  Department  should  have 
undertaken  an  analysis  under  the 
Regulatory  Flexibility  Act  and  should 
have  sought  public  comment  prior  to 
placing  the  interim  rule  in  effect.  The 
comment  by  SBA  fails  to  consider  the 
distinct  characteristics  of  the  filbert 
program. 

Under  this  marketing  order,  there  are 
permanent  regulaticms  that  authorize  a 
market  allocation  program  for  filberts 
and  that  specify  exactly  how  the  free 
and  restricted  percentages  should  be 
established  and  revised.  Those 
provisions  were  adopted  after  a  formal 
mlemaking  hearing,  a  process  that 
allows  for  a  full  presentation  of  all 
economic  and  operational  evidence  not 
only  in  written  form,  but  also  through 
oral  testimony  under  oath  and  subject  to 
cross-examination.  The  process 
additionally  permits  further  briefing  and 
exceptions  based  on  this  record  of 
e.Khibits  and  testimony.  Hence,  there  has 
been  extensive  economic  analysis  and 
public  participation  in  the  rulemaking 
adopting  the  market  allocation  program 


and  specifying  the  market  allocation 
calculation  procedures. 

Each  year  the  marketing  order  Board 
meets  and  considers  a  marketing  policy 
for  the  coming  year,  including  the 
activation  of  the  market  allocation 
program  and  the  projected  trade 
demand  (as  calculated  under  the 
specifications  in  the  permanent 
regulations).  The  Board  represents  the 
entire  filbert  industrv*  and  brings  to  its 
deliberations  the  highest  level  of 
experience  and  expertise.  The  Board 
conducts  open  meetings  and  receives 
input  of  an  economic  nature  from  all 
interested  persons.  The  Secretary's 
representatives  are  in  attendance  at  such 
meetings  and  freely  interact  to  gather 
any  necessary  economic  or  operational 
information.  In  addition,  the  Board  is 
continually  gathering  economic  data 
from  a  number  of  sources  for  its 
deliberations  and  for  submission  to  the 
Secretar>-.  At  several  points  during  the 
season,  the  Bocrd  holds  further  open 
meetings  to  updr.te  or  revise  the  market 
allocation  prograin  for  the  year. 

In  view  of  this  unique  and 
com.prehensive  system,  the  Department 
believes  it  is  sufficiently  know  Jedgeable 
to  make  a  Regulatory-  Flexibility  Act 
certification  without  any  further  studies 
or  reports.  In  addition,  there  has  been 
ample  opportunity  for  public 
participation  both  in  the  formal 
rulemaking  process  that  created  the 
detailed  market  allocation  program 
formula  being  applied  herein,  as  v  ell  as 
thereafter  to  assure  the  Secretary  that 
then;'  has  been  no  misapplication. 
Finally,  it  should  be  noted  that  the 
specific,  action  commented -on  is  an 
interim  rule  which  relieved  restrictions 
by  releasing  the  full  free  percentage 
immediately  on  February  25  rather  than 
waiting  until  late  May  as  may  be 
provided  under  the  order.  This 
relaxation  wa.^  etfectuated  only  10  days 
after  the  last  date  for  marketing  policy 
revisions  and  seeking  further  prior 
public  participation  would  have 
significantly  temporally  diluted  the 
value  of  this  relief  to  the  industry. 
Hence,  the  alternative  championed  by 
SBA  would  have  maintained  for  a 
longer  time  more  restrictive  trade 
controls  on  small  handlers. 

Therefore,  for  the  reasons  stated,  the 
above  comment  in  opposition  to  the 
interim  final  rule  is  denied. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshelt  trade  demand  and 
preliminary  free  and  restricted 
percentages,  if  the  use  of  volume 
regulation  is  recommended  during  the 
season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  as  preliminary,  interim  final. 


and  final  percentages.  The  inshell  trade 
demand  estabUshes  the  amount  of 
inshell  filberts/hazelnuts  the  market  can 
utilize  throughout  the  season,  and  the 
percentages  release  the  volume  of 
filberts/hazelnuts  necessarj-  to  meet  the 
inshell  trade  demand.  The  preliminary 
percentages  provide  for  tbe  release  of  80 
percent  of  the  inshell  trade  demand. 
The  interim  fmal  percentages  release 
100  percent  of  the  inshell  trade  demand. 
The  inshell  trade  demand  equals  the 
average  of  the  preceding  three  "normal  ' 
years'  trade  acquisitions  of  inshell 
filberts/hazelnuts,  rounded  to  the 
nearest  whole  number.  The  Board  mav 
increase  such  estimate  by  no  more  tb^n 
25  percent,  if  market  conditions  warrant 
an  increase.  The  final  free  and  restricted 
percentages  release  an  additional  15 
percent  of  the  average  oi  the  preceding 
three  years'  trade  acquisitions  of  inshell 
filberts/hazelnuts  for  desirable  carr\out. 

The  preliminary  free  a'.d  restricted 
percentages  make  available  portions  of 
the  filbert.'hazelnut  crop  which  may  be 
marketed  in  domestic  irisheli  markets 
(free)  and  exported,  shelled,  or 
otherwise  disposed  of  in?striv.1ed)  earlv 
in  the  199.3-94  season.  The  preliminary 
free  percentage  is  expressed  as  a 
percentage  of  the  total  supply  subject  lu 
regulation  and  is  based  on  preliminarv 
c;rop  estimates.  The  majority  of  domestic 
inshell  filberts/hazelnuts  are  marketed 
in  Ocfobe.-.  .November,  and  Dei^mber. 
By  November,  the  marketing  season  is 
well  under  way 

At  its  August  26,  1993.  meeting  the 
Board  announced  preliminary  free  and 
restricted  percentages  of  7  percent  and 
93  percent,  respectively,  to  release  80 
percent  of  the  inshell  trade  demand, 
i  he  purpose  of  releasing  only  80 
percent  of  the  inshell  trade  demand 
under  the  preliminary  percenta>ie  is  to 
guard  against  underestimates  of  crop 
size.  The  preliminary  restricted 
percentage  is  100  percent  minus  the  free 
percentage. 

On  or  before  November  15.  the  Board 
must  meet  again  to  recommend  interim 
final  percentages  and  final  percentages. 
The  Board  uses  current  crop  estimates 
to  calculate  the  interim  final  and  final 
percentages.  The  interim  final 
percentages  are  calculated  in  the  same 
way  as  the  preliminary  percentages  and 
release  100  percent  of  the  inshell  trade 
demand  previously  computed  by  the 
Board  for  the  marketing  year.  Final  free 
and  restricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  ensure  an  adequate 
carryover  into  the  following  season.  The 
final  free  and  restricted  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year  duly  1 
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through  June  30).  or  earlier,  if 
recommended  by  the  Board  and 
approved  by  the  Secretary'.  In  addition, 
revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year. 

In  accordance  with  order  provisions, 
the  Bo€uxJ  met  on  November  10,  1993, 
reviewed  and  approved  an  amended 
marketing  policy  and  recommended  the 
establishment  of  interim  final  and  final 
free  and  restricted  percentages.  Interim 
final  percentages  were  recommended  at 
12  percent  free  and  88  percent 
restricted,  and  final  free  and  restricted 
percentages  were  recommended  at  1 3 
percent  and  87  percent.  The  interim 
Hnal  percentages  made  an  additional 
807  tons  of  product  available  for  the 
domestic  inshell  market.  The  interim 
final  marketing  percentages  were  based 
on  the  industry's  final  production 
estimates  and  released  3,903  tons  to  the 
domestic  inshell  market  from  the  1993 
crop.  The  final  marketing  percentages 
released  an  additional  605  tons  from  the 
1993  crop  for  domestic  use.  Thus,  a  total 
of  4,508  tons  of  product  was  available 
from  the  1993  crop  for  domestic  use 
when  the  final  percentages  were 
established.  The  Oregon  Agricultural 
Statistics  Service  provided  an  early 
estimate  of  39,000  tons  total  production 
for  the  Oregon  and  Washington  area. 
However,  a  handler  survey  conducted 
by  the  Board  provided  a  more  current 
estimate  of  37,700  tons  total  production 
for  the  area.  Therefore,  the  Board  voted 
to  unanimously  accept  the  more  current 
estimate  of  37,700  tons. 

Although  the  crop  is  large,  the  Board 
determined  that  the  inshell  domestic 
'  market  conditions  would  allow  more 
product  without  depressing  the  market 
and  recommended  immediate  release  of 
the  additional  15  percent  (the  final 
percentages).  The  Board  believed  that 
the  immediate  release  of  the  final 
percentages  would  benefit  the  industry 
with  increased  returns  to  growers  and 
more  product  available  for  consumers. 

The  marketing  policy  of  the  marketing 
order  states  that  the  final  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year,  or 
earlier.  The  Board  recommended 
immediate  release  of  the  final 
percentages,  in  accordance  with  the 
authority  of  the  marketing  policy.  The 
marketing  policy  also  requires  that 
procedurally,  the  Board  recommend 
interim  final  and  final  percentages. 
Therefore,  the  interim  final  percentages 
were  established  even  though  they 
would  not  be  utilized  this  marketing 
season. 

The  marketing  percentages  were 
based  on  the  Board's  production 
estimates  and  the  following  supply  and 


demand  information  for  the  1993-94 
marketing  year: 


Inshell  supply 


(1)  Total  production  (Filtsert/Hazel- 
nut  Marketing 
Board  handler  survey  estimate)    .. 

(2)  Less  substandard,  farm  use 
(disappearance)  

(3)  Merchantable  production  (the 
Board's  adjusted  crop  estinrate)  . 

(4)  Ptis  undeclared  canyin  as  of 
July  1.  1993,  subject  to  regula- 
tion   

(5)  Supply  subject  to  regulation 
(Item  3  plus  Item  4)  

Inshell  Trade  Demand 

(6)  Average  trade  acquisitions  of 
insHell  filberts  for  three  pnor 
years  

(7)  Increase  to  encourage  irv 
creased  sales  (20  percent)  

(8)  Less  declared  carryin  as  of  July 
1 ,  1B93,  not  subject  to  regulation 

(9)  Adjusted  Instiell  Trade  Demand 

(10)  15  percent  of  the  average 
trade  acquisitions  of  inshell  fil- 
berts for  three  prior  years  (Item 
6)  

(11)  Adjusted  Inshell  Trade  De- 
marld  plus  15  percent  (Item  9 
plus  Item  10)  


Tons 


37.700 

2,700 

35.000 

338 

35,338 

4,033 

807 

937 
3,903 

605 
4,508 


^'ercentages 

Free 

Re- 
stricted 

(12)  Interim  final  per- 
centages (Item  9  dH 
vided  by  Item  5)  x 
100  

11 
13 

89 

(13)  Final  percentages 
(Item  1 1  divided  by 
Uem5)x  100 

87 

In  addition  to  complying  with  the 
provisions  of  the  marketing  order,  the 
Board  also  considers  the  Department's 
1982  "Guidelines  for  Fruit,  Vegetable, 
and  Specialty  Crop  Marketing  Orders" 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  filberts/hazelnuts 
available  for  sale  in  domestic  markets. 
The  Guidelines  provide  that  this 
primary  market  have  available  a 
quantity  equal  to  110  percent  of  recent 
years'  sales  in  those  outlets  before 
secondary  market  allocations  are 
approved.  This  provides  for  plentiful 
supplies  for  consumers  and  for  market 
expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  An  additional  increase  of  20 
percent  (807  tons)  was  included  in  the 
calculations  used  in  determining  the 
inshell  trade  demand.  The  established 
final  percentages  make  available  4,508 
tons  from  the  1993  crop  plus  937  tons 
of  declared  carryin  which  is  135  percent 


of  prior  years'  sales,  thus  exceeding  the 
goal  of  the  Guidelines. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  the  information  and 
recommendations  submitted  by  the 
Board,  and  other  information,  it  is  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  (59  FR  9068,  Februarv 
25,  1994]  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  982  is  amended  as 
follows: 

PART  982— FILBERTSmAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  982  continues  to  read  as  follows: 

Authority:  7  L'.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  982,  which  was 
published  at  59  FR  9068  on  February  25. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  22. 1994. 
EricM.  Forman, 

Deputy  Director.  Fruit  and  Vegetable  Division 
IFR  Doc.  94-21090  Filed  8-25-94;  8:45  am) 

BILUNO  CODE  M10-02-P 


7  CFR  Part  985 

[FVfl4-«85-3IFR] 

Spearmint  Oil  Produced  in  ttie  Far 
West;  Revision  of  ttie  Salable  Quantity 
and  Allotment  Percentage  for  "Class 
3"  Native  Spearmint  Oil  for  the  1994- 
95  Marlceting  Year 

AGENCY:  Agricultural  Marketing  Ser\ice. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
increases  the  quantity  of  "Class  3" 
(Native)  spearmint  oil  produced  in  the 
Far  West  that  handlers  may  purchase 
from,  or  handle  for,  producers  during 
the  1994-95  marketing  year.  This  rule 
was  recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
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for  <;pedrmint  oil  produced  in  the  Far 
'.'-est.  The  Committee  recommended 
ir  IS  rule  to  avoid  extreme  fluctuations 
in  supplies  and  prices  and  thus  help  to 
maintain  stability  in  the  Far  West 
speamiint  oil  market. 
DATES:  Fffective  on  Atigust  26,  199-1; 
comments  received  by  September  26. 
1994  will  be  considered  prior  to 
issuance  of  a  final  rule 
AOOflfSSES:  Interested  persons  are 
invited  to  submit  WTitten  comments 
concerning  this  rule.  Comments  must  be 
5ent  in  triplicate  to  the  Docket  Clerk. 
Frujt  and  Vegetable  Division,  AMS. 
USDA.  Room  2525.  South  Building.  P.O. 
Box  96455.  Washington,  DC.  20090- 
6456;  Fa.x:  (2021  720-5698.  All 
comments  should  i]pference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Oftlce  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  }.  Curry.  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  Fmil  and 
Vegetable  Di\-isicn,  AMS.  USDA.  1220 
S.W.  Third  Avenue.  Room  369. 
Portland.  Oregon  97204-2807; 
telephone:  (503)  326-2724;  or  Christian 
D.  Nissen,  Marketing  Order 
.Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  Room 
2525,  South  Building.  P.O.  Box  96456. 
Washington,  D.C.  20090-6456; 
telephone:  (202)  720-5127. 
SUPPLEMENTARY  IMFORMAPiON:  This  rule 
IS  issued  under  Marketing  Order  No. 
985  (7  CFRPart  985],  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington.  Idaho. 
Oregon,  and  designated  parts  of 
California,  Nevada.  Montana,  and  Utah). 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-6741. 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  increases  the  quantity  of  Class 
3  spearmint  oil  produced  in  the  Far 
West  that  may  be  purchased  from  or 
handled  for  producers  by  handlers 
during  the  1994-95  marketing  year, 
which  endson  May  31, 1995.  This  rule 
will  not  preempt  any  state  or  local  laws. 


regulatior.s,  or  policies,  unless  they 
pre.sent  ^:^  irrt-concilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedi.'t  •  rrnisl  be  exhausted  before 
pa.'-ries  may  f.ie  suit  in  court.  Under 
Sf(  tion  6G3cll5;i  A)  of  the  Act.  any 
handier  subjet.?  to  an  order  may  file 
w  ith  the  Secretaa-  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
anv  obiig^ticr,  imposed  in  connection 
wi:h  the  o- oer  is  not  in  accordance  with 
law  and  reciiest  a  modification  of  the 
order  or  to  i-o  exempted  therefrom.  A 
handler  :s  atforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hear.ng  ibe  Secreian.  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  tl-.e  United  States  in  anv 
district  in  vvt,ich  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  busmes.s,  has  jurisdiction  in 
equity  to  rev lew  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatorv  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Serv  ice  (,\MS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatorv'  actions  to  the  scale  of 
business  sub-ect  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  eight  spearmint  oil  handlers 
subject  to  regulation  under  the  order 
and  approximately  260  producers  of 
spearmint  oil  in  the  regulated 
production  area.  Of  the  260  producers, 
approximately  145  producers  hold 
"Class  3"  (Native)  spearmint  oil 
allotment  base,  and  approximately  160 
producers  hnld  "Class  1"  (Scotch) 
spearmint  o.l  allotment  base.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  |13  CFR  121.6011  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  minority  of  handlers  and  producers  of 
Far  West  spearmint  oil  may  be  classified 
as  small  entities. 

The  Far  West  spearmint  oil  industry- 
is  characterized  by  producers  whose 
farming  operations  geoOTally  involve 
more  than  one  commodity  and  whose 
income  from  fanning  operations  are  not 


exclusively  dependent  on  the 
production  of  spearmmt  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  ;n  the  Far  West,  primarily 
'.Vashington,  Idalio,  and  Oregon  (part  of 
the  area  covered  by  the  order). 
Spearmint  oil  is  £.!so  produced  in  the 
Midwest.  The  j:  reduction  area  covered 
by  the  order  nomial-y  accounts  for  75 
percent  of  the  annua!  US  production  of 
spearmi!it  oi! 

This  r.ile  increases  the  quantity  of 
Native  sptarr.:;.!  ci!  that  handlers  mav 
purchase  from,  or  handle  for.  producers 
during  the  199-t-  aj  aiarKeting  vear. 
which  ends  on  May  31.  1995.  This  rule 
increases  the  salable  quantity  from 
897.188  pounds  to  1.092.577  pounds 
and  the  allotment  percentage  from  4ii 
percent  to  56  pe'x;ent  for  Native 
spearmint  oil  lor  the  1P94-95  marketing 
year. 

The  saiahie  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  purcfiase  fnom.  or  handle 
for.  producers  during  a  marketing  vear. 
The  salable  qua.ntity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade.  The  total  salable  quantity  is 
divided  by  the  total  industry  allotment 
base  to  determine  an  allotment 
percentage.  Each  producer  is  allotted  a 
share  of  the  salable  quantity  by  applving 
the  allotment  percentage  to  the 
producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

"The  initial  salable  quantity  and 
allotment  percentages  for  both  Native 
and  Scotch  spearmint  oils  for  the  1994- 
93  marketing  year  were  recommended 
by  the  Committee  at  its  Octob>er  6.  1993. 
meeting.  For  both  Native  and  Scotch 
spearmint  oiis.  the  Committee 
recommended  salable  quantities  of 
897.388  pounds  and  723.326  pounds, 
and  allotment  percentages  of  46  j>ercent 
and  41  percent,  respectively. 

A  proposed  rule  incorporating  the 
Committee's  October  6.  1993, 
recommendation  was  published  in  the 
December  21. 1993,  is««!e  of  the  Federal 
Register  (58  FR  67378).  Comments  on 
the  proposed  rule  were  solicited  from 
interested  persons  until  January  20, 
1994.  No  comments  were  received. 
Accordingly,  based  upon  analysis  of 
available  information,  a  final  rule 
establishing  the  Committee's 
recommendation  as  the  salable 
quantities  and  allotment  percentages  for 
both  Native  and  Scotch  spearmint  oils 
for  the  1994-95  marketing  year  was 
published  in  the  March  16,  1994,  issue 
of  the  Federal  Register  (59  FR  12151], 

Pursuant  to  autnority  contained  in 
secticHis  985.50.  985.51,  and  985.52  of 
the  order,  the  Committee  unanimously 
recommended  at  its  June  14, 1994, 
teleconference  meeting  that  the  salable 
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quantity  and  allotment  percentage  for 
Native  spearmint  oil  for  the  1994-95 
marketing  year  be  increased.  The 
Committee  recommended  that  the 
Native  spearmint  oil  salable  quantity  be 
increased  from  897,388  pounds  to 
1.092.S77  pounds.  Based  on  a  revised 
total  allotment  base  of  1,951,032 
pounds,  the  allotment  percentage  is 
increased  from  46  to  56  percent  which 
results  in  a  195,189  pound  increase  in 
the  salable  quantity. 


Recommendations 

October  6. 

June  14, 

1993 

1994 

(1)  Salable 

Quantity 

897.388 

1,092,577 

(2)  Total  Allot- 

ment Base 

1.950,843 

1,951,032 

(3)  Allotm6fit 

Percentage  .... 

46 

56 

In  making  this  recommendation  the 
Committee  considered  all  available 
information  on  supply  and  demand.  As 
of  lune  14, 1994.  the  Committee  reports 
that  of  the  1994-95  Native  spearmint  oil 
salable  quantity  of  897.388  prounds. 
78.787  pounds  remained  available  for 
handhng.  Handlers  have  indicated, 
however,  that  demand  may  approximate 
200,000  pounds  of  Native  spearmint  oil 
for  the  remainder  of  this  marketing  year. 
This  level  of  demand  was  not 
anticipated  by  the  Committee  when  it 
made  its  initial  recommendation  for  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year. 

The  recommended  salable  quantity  of 
1.092,577  pounds  of  Native  spearmint 
oil  (an  increase  of  195,189  pounds). 
combined  with  the  actual  June  !,  1994, 
carry-in  of  21.125  pounds,  results  in  a 
revised  1994-95  available  supply  of 
1.113.702  pounds.  This  available  supply 
is  approximately  30.000  pounds  higher 
than  the  annual  average  of  sales  for  the 
past  five  years.  The  Committee 
anticipates  that  foreseeable  demand  will 
be  adequately  met  with  the 
recommended  increase. 

The  Committee  did  not  recommend 
an  increase  in  the  available  supply  of 
Scotch  spearmint  oil  since  it  is 
anticipated  that  there  will  be  a  surplus 
supply  of  this  type  of  oil  by  the  end  of 
the  1994-95  marketing  year. 

The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  an  allotment  percentage  of  56 
percent  should  be  established  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year.  This  percentage  will  provide  an 
increased  salable  quantity  of  1,092,577 
pounds  of  Native  spearmint  oil. 


Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  prior  proposed  and 
final  rules  in  connection  with  the 
establishment  of  the  salable  quantities 
and  allotment  percentages  for  Native 
and  Scotch  spearmint  oils  for  the  1994- 
9.5  marketing  year,  the  Committee's 
recommendation  and  other  available 
information,  it  is  found  that  to  revise 
section  985.213  [59  FR  12151]  to  change 
the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  interim  final  rule 
increases  the  quantity  of  Native 
spearmint  oil  that  may  be  marketed 
imniediately;  (2)  Handlers  and 
producers  should  be  apprised  as  soon  as 
pos^ble  of  the  salable  quantity  and 
allotment  percentage  of  Native 
spearmint  oil  contained  in  this  interim 
final  rule;  and  (3)  This  rule  provides  a 
30-day  comment  period  and  any 
comments  received  will  be  considered 
prioito  finalization  of  this  rule, 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  985  is  amended  as 
follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows;  * 

Authority:  7  U.S.C.  601-674. 

2.  Section  985.213  is  amended  by 
revising  the  introductory  text  anJ 
paragraph  (b)  to  read  as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  985,21 3    Salable  quantities  and  allotment 
P«rc«ntag«»— 1994-95  marlcetlng  y«ar. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 


oil  during  the  marketing  year  beginning 
on  June  1, 1994.  shall  be  as  follows: 

•        •        •        •        • 

(b)  "Class  3"  (Native)  oil— a  salable 
quantity  of  1.092.577  pounds  and  an 
allotment  percentage  of  56  f)ercent. 

Dated:  August  22. 1994. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division 
[FR  Doc.  94-21081  Filed  8-25-94:  8:45  ami 

BILUNO  CODE  M1»-03-» 


7  CFR  Part  989 

[Docket  No.  FV94-«89-3FR] 


Raisins  Produced  From  Grapes  Grown 
in  California;  Removal  of  an  Exemption 
for  Raisins  Produced  in  Southern 
California  and  Exported  to  Mexico 

AGENCY:  Agricultural  Marketing  Ser\  ice, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
administrative  rules  and  regulations 
established  under  the  Federal  marketing 
order  for  raisins  produced  from  grapes 
grown  in  California.  It  removes  a 
provision  that  currently  exempts  raisins 
produced  from  grapes  dried  on  the  vine 
in  southern  California  and  exported  to 
Mexico  from  all  marketing  order 
requirements.  This  rule  is  based  on  ? 
unanimous  recommendation  of  the 
Raisin  Administrative  Committee 
(Committee),  which  isresponsible  for 
local  administration  of  the  order. 
Elimination  of  the  exemption  will 
facilitate  administration  and  improve 
enforcement  efforts. 
EFFECnve  DATE:  August  26, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  CaHfomia  Marketing  Field 
Office.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  2202  Monterey  Street. 
Suite  102B,  Fresno,  California  93721; 
telephone:  (209)  487-5901,  or  FAX  (209) 
487-5906;  or  Mark  A.  Slupek,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA.  Room  2523-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456; 
Telephone:  (202)  205-2830.  or  FAX 
(202)  720-5698. 

SUPPLEMENTARY  INFORMATKM:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  989  (7  CFR 
Part  989),  both  as  amended,  regulating 
the  handhng  of  raisins  produced  from 
grapes  grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  [7  U.S.C.  601'-674], 
hereinafter  referred  to  as  the  "Act" 
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The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  action  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
pjoceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8(.i  151(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  witn  th.e 
Secretan,'  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  puipose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5.000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.6011  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricuhural  ser\'ice 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
majority  of  producers  and  a  minority  of 
handlers  of  California  raisins  may  be 
classified  as  small  entities. 


This  final  rule  removes  a  provision 
that  exempts  raisins  produced  from 
grapes  dried  on  the  vine  in  southern 
California  and  exported  to  Mexico  in 
natural  condition  from  all  marketing 
order  requirements.  It  is  based  on  a 
unanimous  recommendation  of  the 
Committee  and  other  available 
information. 

Section  989.60  of  the  order  provides 
that  the  Committee  may  establish,  with 
the  approval  of  the  Secretan.-,  rules  and 
procedures  to  exempt  from  reeuiations 
raisins  produced  in  southern  CAilifornia 
(i.e..  the  counties  of  Riverside.  Imperial. 
San  Bernardino,  Ventura.  Orange.  Los 
Angeles,  and  San  Diego)  and  disposed 
of  for  distillation,  livestock  feed,  or  by 
export  in  natural  condition  to  Mexico. 

Paragraph  (b)  of  section  989.160  of 
Subpart — Administrative  Rules  and 
Regulations  (7  CFR  989.102-S89.175) 
currently  e,\empts  raisins  produced 
from  grapes  dried  on  the  vine  in  those 
southern  California  counties,  which  are 
disposed  of  for  use  in  distillation, 
livestock  feed,  or  by  export  in  natural 
condition  to  Mexico,  from  all  marketing 
order  requirements.  This  final  rule 
eliminates  the  exemption  that  applies  to 
those  raisins  exported  in  natural 
condition  to  Mexico. 

When  that  exemption  provision  was 
established  in  the  early  1970's,  the 
quantities  of  raisins  exported  to  Mexico 
were  relatively  small  and  were  of  off- 
grade  quality.  It  was  determined  at  that 
time  that  the  export  exemption  would 
not  interfere  with  order  regulations  or 
with  accomplishing  program  objectives. 

Diminished  demand  in  recent  years 
for  off-grade  raisins  and  raisin  residual 
material  for  distillation  in  California  has 
made  export  in  natural  condition  to 
Mexico  a  relatively  lucrative  market. 
The  Committee  has  confirmed  reports 
that  large  volumes  of  poor  quality 
raisins,  including  lots  as  large  as  forty 
to  fifty  thousand  pounds,  have  been 
exported  into  Mexico  from  southern 
California  and  other  areas  of  California. 
This  is  a  significant  departure  from  the 
situation  which  existed  when  the 
exemption  was  first  implemented. 
Raisins  from  areas  which  are  not  exempt 
from  the  provisions  of  the  order  appear 
to  be  passing  into  Mexico  in  violation  of 
the  regulations. 

The  North  American  Free  Tratie 
Agreement  (NAFTA)  has  effected  the 
removal  of  import  duties  and  license 
requirements,  opening  the  Mexican 
market  to  raisins  which  meet  the  quality 
requirements  of  the  order.  Hence,  there 
is  now  an  opportunity  to  build  an 
export  market  in  Mexico  for  high  quality 
raisins.  The  Committee  believes  that  all 
raisins  eligible  for  export  to  Mexico 
need  to  be  subject  to  the  quality 


requirements  of  the  order.  The 
Committee  also  believes  that  the 
regulation  of  such  raisins  is  essential  to 
meeting  program  objectives  and 
improvine  compliance  efforts. 

On  the  basis  of  this  information,  the 
Committee,  on  April  16, 1994, 
unanimously  recommended  the  removal 
of  the  exemption  that  applies  to  raisins 
produced  frnm  erapes  dried  on  the  vine 
in  southern  California  and  exported  in 
natural  rendition  to  Me.xico. 

Notice  cf  this  action  -.vas  published  m 
the  Federal  Register  on  July  15.  1994 
159  FR  360S,i;.  The  p-oposed  rule 
providfd  a  15-day  comment  period 
v.hich  ended  August  1,  1994.  No 
comments  were  received. 

Based  on  iue  above,  the  .^dminist^3tor 
of  the  AMS  hns  dt-ternvlned  that  this 
final  rule  will  not  have  a  Significant 
economic  impact  on  a  substantial 
number  of  smnii  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  unanimous 
recommendation  and  other  information, 
it  is  found  that  the  issuance  of  this  final 
rule,  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  final  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (l)  The  1994-95  crop  year 
began  August  1. 1994.  and  the  final  rule 
should  cover  as  much  of  the  crop  year 
as  possible  to  accomplish  program 
objectives  and  improve  compliance 
efforts;  (2)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting;  and  (3)  the  proposed 
rule  provided  a  15-day  comment  period, 
and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  rer.d  as  fo''ows; 

Authorin:  7  U  S.C.  601-674. 

2.  Section  989.160  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§989.160    Exemptions. 

•         *         ft         *         « 

(b)  Disposition  of  raisins  produced  in 
Southern  California.  Raisins  produced 
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from  grapes  dried  on  the  vine  in  the 
counties  of  Riverside.  Imperial.  San 
Bernardino,  Ventura,  Orange,  Los 
Angeles,  and  San  Diego,  which  are 
disposed  of  for  use  in  distillation  or 
livestock  feed,  shall  be  exempt  from  the 
provisions  of  this  part. 

Dated:  August  22. 1994 
Eric  M.  Foroian, 

Deputy  Director,  Fruit  and  Vegttnblf-  Division 
[FR  Doc.  94-21082  Filed  »-25-94  3:45  ami 
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7  CFR  Part  1030 
[DA-94-16] 

Mfk  in  the  Cliicago  Regionai  Marketing 
Area;  Revision  of  Rule 

AGENCT:  Agricuhura!  Marketing  Service. 
USDA. 

ACTION:  Revision  of  rule. 


SUMMARY:  This  document  temporarily 
revises  the  supply  plant  shipping 
standards  under  the  Chicago  Regional 
order  for  the  month  of  September  1994. 
Shipping  percentages  for  individual 
supply  plants  and  units  of  supply  plants 
are  reduced  to  1  percent  and  4  pen,-ent. 
respectively,  for  the  month  of 
September.  The  action  is  necessary  to 
prevent  uneconomic  and  inefficient 
movements  of  milk  to  qualify  plants  for 
pooling.  A  proposed  reduction  for  the 
month  of  August  was  found  to  be  not 
necessary. 

EFFECTIVE  DATE:  Amendment  nun.hfr  j 
is  effective  September  1   1994. 

Amendment  number  2  is  effe*.  Ti\  e 
September  1,  1994,  throi'g.h  Sepler-;ber 
30.  1994. 

Amendment  number  .1  is  effeiiiw 
October  1,  1994 
FOR  FURTHER  WFOHWATICN  CONTACT. 

Crnstance  M.  Brenner,  Markt>t;;  g 
Specie- ;t,  USDA/.\.Vl.?/DiV!siir.'  0:Jtti 
Formulation  Branch,  ssoom  iiD  South 
Buildir.g.  P.O.  Box  95J56.  Was.'i.ng^on, 
DC  2nf)a".-f,4.5fi  (202)  72.>-^;^57. 
SUPPUf.fMTARV  tNFORMATlOai:  Prior 
doci.Tie».t  in  this  psocea'^ins: 

Notii.p  of  Frcpc«t;d  7en-!j;ora»-v 
Revision:  Issued  July  U,  ;:)^;- 
puhLshed  July  15  l'i')4  (59  FK  :ihuUA) 

The  Regtjiatorv  F!ev:bi!irv  .\'  i  |.i 
use.  601-612)  requi.-t?^  the  .A^.-ntv  'CJ 
e>urn::-.e  the  impact  of  3  p.-aposyd  nne 
on  {.m?]}  eniities.  Pursj  jnl  t'n  5  IT  S.C 
f,ii5[H).  the  Admini.stra!'~.r  cf  'h^; 
Agr:r,'.jitural  Marketin-:  St^r-i.-p  hds 
f  ert.fied  that  this  njte  will  noi  have  a 
signifii  ant  economic  imp3(:f  on  a 
substantial  number  of  small  «nt,tJes 
This  rule  lessens  the  rcgiilatory  cnpn;  t 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  fa.miers 


will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12773.  Civil 
JustioB  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconc:iJabJe  conflict  with 
this  rule. 

The  Agricuitura!  .M3rketi.^g 
Agreement  Act  of  1937,  as  amended  (7 
U.S.a  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  aii  order  may 
file  with  the  Secretarj-  a  petition  stating 
that  tlie  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition 
The  Act  provides  that  the  diistrict  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not    ■ 
ister  than  20  days  after  t.he  tiate  of  the 
t^nlp/  o.'"the  mlirg. 

This  rtv»<:ion  is  iiTund  pursuant  to  the 
prcv  isions  of  thc^  Agricuhura.'  Mdrketicg 
Agre^ier?  Art  and  the  provision.s  of 


?;  10m7(b)(5)  o! 
n.ilk  drder. 


the  Chicago  Rt  tjicn.J 


Notice  of  proposed  rui'MiiakinK  '-^as 
p;ih::3i:ed  in  the  Federal  Register  [Tjh 
FR  .■^609-ii  concern; r.g  a  prypcsed 
u^mpat-ity  riidxitif >n  of  ihe  5.,pplv  p-.-inl 
shipping  pt;rcen;j-js  uiidt-i  the  CJuotgo 
Kej?ii--8Jl  milk  crJe  .  ii.»?  .-t.  iSions  were 
pror.-itid  to  he  uffe-.iive  '".or  t:,*;  monihs 
of  .Aiigu.>t  .■nd  S.;f  timber  n;>4.  The 
pubi:,:  ..35  .itrorded  ihc  opj/ortisniiy  "o 
c-jn. infer;!  on  tiie  propc-^^ed  rio;ii;e  by 

.'!rg'.i:ii'iiJ.s  by  )uiy  22.  19«4. 

Pwq  commHn!<;  si'pporting  the 
pri/poif;d  revision  for  \h.f  .i;onih  nf 
.Sipfi'itiber  ivei>:-  received.  The 
rr.mnrient.s  af?read  tha!  the  d*witv  :){ 
3d:;i.-;?riient  *h.3t  '.he  or'^er  a!lov».s  thf? 
morket  administrator  to  make  in  suppty 
piar.t  shipping  requirements  would  be 
siifficient  for  the  month  of  August.  No 
opposing  comments  were  rweived 


Statement  of  Consideration 

For  the  month  of  September  1994  this 
rule  revises  from  5  percent  to  1  percent 
the  requirements  of  the  Chicago 
Regional  order  that  pool  supply  plants 
ship  to  distributing  plants  a  minimum 
percentage  of  receipts.  For  a  unit  of 
supply  plants,  the  action  reduces  the 
required  shipping  percentage  froni  10 
percent  of  the  supply  plants'  receipts  to 
4  percent.  A  proposed  revision  for  ihe 
month  of  August  is  found  to  be 
unnecessary  because  the  order 
authorizes  the  market  administrator  to 
reduce  the  supply  plant  shipping 
percentages  to  a  great  enough  degree  to 
meet  current  market  needs.  The  de<;rep 
to  which  the  market  administrator  is 
authorized  to  revise  shipping 
requirements  is,  however,  not  great 
enough  to  meet  the  needs  of  the  marlu-t 
for  September. 

The  temporary  revision  was  requested 
by  Central  Milk  Producers  Cooperative 
ICMPC).  a  federation  of  cooperative 
associations  that  represent  a  substanfial 
number  of  the  producers  who  supply 
the  market.  CMPC  contends  that  a 
reduction  of  the  shipping  percentages  is 
necessary  to  prevent  uneconomic 
shipments  of  milk  from  distant  supply 
plants  solely  for  poohag  purposes. 

C\fPC  originally  requestea  that  the 
required  supply  plant  shipping 
percentages  be  eliminated  for  Septemb  • 
for  both  individual  supply  plants  and 
supply  plant  units.  After  having  the 
opportunity  to  see  data  for  further 
months,  ho^vever,  the  cooperative 
federation  stated  that  the  revision 
originally  requested  would  be  exossp.. 
ir.  view  of  recent  increases  in 
production  ov?r  the  volume  CMPC  l.ad 
projevted  and  recent  increased  demand 
for  mi!k  for  ni.i.'lufacturing  uses.  CMPf 
lh.;r'  *^;jrT>  recommended  that  the 
proposed  reduction  be  modified  lo 
est^b!i.^h  •^hipping  standards  of  1 
per.:6nf  for  individual  supply  pK^nts  h:\i 
4  p(''f.'in!  for  units.  Dean  Foods,  a  .'ar^-j 
n>:id  n-.ilk  handier  rf'gulated  unoV^r  the 
Ch:r."M,o  RRgior3l  order,  supported 
CMPT's  reqii'»st  for  Septemter. 

In  vi^w  of  ihe  supply/demand 
rtlalionshfp  for  the  mdrket  ?he  svpaly 
pisiji  shipping  pr.r.xntsges  should  b? 
r-^du?  ed  for  September  19Q4.  A 
reduction  of  the  shipping  p9.'T:en?sgt.s 
wi!!  confribjie  to  orderly  marketing  in 
ih.-jt  eo.silv  and  inefficient  shjpmi.^n's  l,i 
n«:!k  from  distant  .supply  plants  v,iJI  nfiS 
be  nec»'ssa.-y.  Thus,  dairy  farmers  xvho 
have  supplied  the  market  will  contin:.!- 
lo  hnve  Iheir  milk  pooled  under  the 
order. 

Thr  revision  needed  for  September  is 
graaier  than  the  market  administrator  is 
n!ithorii(»d  to  arromplish  under  the 
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order.  Therefore,  it  must  be  effectuated 
by  the  Director  of  the  Dairy  Division. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 
forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  pool  supply 
plant  shipping  percentage  set  forth  in 
§  1030.7(b)  should  be  reduced  for  the 
month  of  September  to  1  percent  of 
individual  supply  plant  receipts  and  4 
percent  of  supply  plant  unit  receipts. 

It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  urmecessaiy ,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  revision  is  necessary  to  reflect 
current  marketing  conditions  and  to 
maintain  orderly  marketing  conditions 
in  the  marketing  area  for  the  month  of 
September; 

(b)  This  revision  does  not  require  of 
persons  aH^ected  substantial  or  extensive 
preparation  prior  to  the  effective  date; 
and 

(c)  Notice  of  the  proposed  revision 
was  given  interested  parties  and  they 
were  aH^orded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  revision. 

Two  comments  supporting  the 
proposed  revision  were  received,  with 
no  comments  opposing. 

Therefore,  good  cause  exists  for 
making  this  revision  effective  less  than 
30  days  from  the  date  of  publication  in 
the  Federal  Register. 

List  of  Subiects  in  7  CFR  Part  1030 

Milk  marketing  orders. 

for  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7.  Part  1030,  are  amended  as 
follows: 

PART  1030— MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  The  authority  for  7  CFR  Part  1030 
continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31.  as 
amended:  7  U.S.C.  601-674. 

§1030.7    [Amended] 

2.  In  §  1030.7(b),  the  introductory  text 
is  amended  by  changing  the  "5  percent" 
to  "1  percent",  and  by  changing  the  "10 
percent"  to  "4  percent"  for  the  period 
September  1, 1994.  through  September 
30, 1994. 

3.  In  §  1030.7(b),  the  introductory'  text 
is  amended  by  changing  the  "1  percent" 
to  "5  percent",  and  by  changing  the  "4 
percent"  to  "10  percent",  effective 
October  1,  1994. 


Dated:  August  22.  1994 
Silvio  Capponi,  Jr., 

Acting  Director.  Dairy  Division 

IFR  Doc.  94-21084  Fiii'd  8-25-94,  8  45  arn] 
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7  CFR  Part  1205 
ICN-94-005] 
RIN  CS81-Ae29 

Amendment  to  Cotton  Research  and 
Promotion  Regulations  Regarding 
Assessment  of  Imported  Cotton- 
Containing  Products 

AGENCY:  Agricultural  Marketing  Sen,ice. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  adopting  without 
modification  an  interim  final  rule 
amending  the  Cotton  Board  Rules  and 
Regulations  to  allow  for  the 
continuation  of  collections  on 
renumbered  imported  cotton-containing 
products  as  long  as  no  change  in  the 
product's  Harmonized  Tariff  Schedule 
(HTS)  description  occurs.  Since 
renumbering  of  products  by  the  U.S. 
Customs  Service  occurs  ra^er 
frequently,  providing  for  a  continuation 
of  assessment  collection  will  prevent 
unnecessary  and  costly  interruptions  of 
the  program. 

EFFECTIVE  DATE:  September  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford,  Chief,  Cotton 
Research  and  Promotion  Staff.  Cotton 
Division,  AMS.  USDA.  P.O.  Box  96456. 
Room  2641-S,  Washington,  DC  20090- 
6456;  or  telephone:  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  Prior 
Document:  Interim  final  rule- 
Amendment  to  Cotton  Research  and 
Promotion  Regulations  Regarding 
Assessment  of  Imported  Cotton- 
Containing  Products  published  July  1, 
1994.  (59  FR  33901). 

Regulatory  Impact 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  j:uit  in 
court.  Under  Section  12  of  the  Act.  any 


person  subject  to  an  order  may  file  with 
the  Secretary  a  petition  staling  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order  " 
or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rijle  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling,  provided  a  complaint 
is  filed  within  20  days  from  the  date  of 
the  entry  or  the  ruling. 

There  are  an  estimated  10.000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order  7  U.S.C.  2101-2118.  This  .rule 
will  affect  importers  of  cotton  and 
products  containing  cotton.  The 
majority  of  these  importers  are  small 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration. 
'Hiis  rule  will  help  ensure  the 
uninterrupted  collection  of  assessments 
on  products  already  subject  to 
assessment. 

Economic  Impact 

The  AMS  Administrator  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  use.  601  et  seq). 

Paperwork  Reduction  Act 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.)  the 
information  collection  and 
recordkeeping  requirements  contained 
in  this  subpart  have  been  previouslv. 
approved  by  OMB  and  assigned  control 
number  0581-0093. 

Background 

In  July  of  1992.  the  Department  of 
Agriculture  (USDA)  finalized  rules  and 
regulations  for  the  aulhority  to  collect 
assessments  on  cotton  and  cotton - 
containing  products  as  authorized  in  the 
1990  Farm  Bill.  In  order  to  designate 
specific  imported  products  subject  to 
assessment.  jWIS  published,  within  the 
implementing  regulations,  a  table  of 
approximately  700  HTS  numbers  and 
individual  assessment  rates  for  each. 
Collections  l>egan  on  August  1,  1992. 
Soon  after,  the  Department  of  Commerce 
changed  certain  HTS  numbers  that 
USD.^  had  identified  as  subject  to  the 
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assessment.  During  the  first  17  months 
of  import  assessments.  AMS  has  found 
that  the  Department  of  Commerce  may 
revise  HTS  numbers  as  a  result  of 
presidential  proclamation, 
congressional  actions,  statistical 
tracking  requirements,  etc.  Often,  these 
changed  numbers  are  merely 
replacements  of  previous  numben  and 
have  no  impact  on  the  physi(al 
properties,  description  or  cotton  <u}ntent 
of  the  product  it  represents. 

The  U.S.  Customs  Service  informed 
USDA  prior  to  the  publishing  of  this 
rule  that  several  HTS  numbers  listed  in 
the  Import  Assessment  Table  contained 
in  7  CFR  1205.510  would  no  longer  be 
valid  as  of  January  1. 1994,  because  of 
recent  statistical  changes  made  by  the 
Department  of  Commerce.  These 
statistical  changes  to  the  HTS  numbers 
were  made  for  reasons  associated  with 
the  implementation  of  the  North 
American  Free  Trade  Agreement. 

In  order  to  collect  cotton  research  and 
promotion  assessments  on  imported 
products  containing  cotton,  HTS 
numbers  listed  in  the  Assessment  Table 
in  7  CFR  1205.510  must  correspond  to 
numbers  listed  in  the  Harmonized  Tariff 
Schedule.  USDA  has  found  that 
frequent  rulemaking  is  necessary  in 
order  to  maintain  an  up-to-date  list  of 
HTS  numbers  in  the  r^ulations  which 
provide  the  U.S.  Customs  Service  the 
authority  to  collect  cotton  research  and 
promotion  assessments  on  imported 
cotton  and  prodiicts  containing  cotton. 

Changes  made  to  HTS  numters 
during  calendar  year  1993  have  resulted 
in  reduced  collections  by  U.S.  Customs 
under  the  import  assessment  program 
averaging  over  $30,000  per  month. 
USDA  has  reason  to  believe  that 
changes  in  HTS  numbering  and  the 
resulting  impact  on  the  Cotton  Resear«Ji 
and  Promotion  Program  vviil  continue. 
U.S.  international  trade  agreements  such 
as  NAFFA,  GATT,  and  changes  in  niost 
favored  nation  trading  status  for  certain 
textile  producing  countries  will, 
according  to  the  U.S.  Customs  Servuj;. 
generate  changes  in  HTS  headings  on  a 
continuing  basis.  The  Cotton  Research 
and  Promotion  Program  would  in  fhi<; 
environment  experience  an 
unpredictable  loss  of  revenue. 

With  the  number  and  frequency  of 
HTS  number  changes  USDA  e.xpei.ts, 
updating  the  list  of  HTS  numbers 
through  njiemaking  is  an  impra<;lical 
solution  to  minimizing  interruptions  in 
assessment  collections.  Therefore,  this 
rule  provides  for  the  continued 
collection  of  assessments  when  HTS 
numbers  are  changed  so  long  as  such 
changes  have  no  impact  on  the  physii^l 
properties,  descrifttkui,  or  cotton 
content  of  the  products  involved. 


It  is  important  to  note  that  Commeree 
does  renumber  HTS  headings  where  an 
actual  change  in  the  product  occurs. 
This  rule  would  not  address  this  type  of 
renumbering.  USDA  will  continue  to 
suspend  assessments  in  these  situations 
until  the  cotton  content  and  a  revised 
assessment  rate  could  be  determined 
and  the  assessment  table  revised. 

Based  on  discus.Gions  with  importers 
and  U.S.  Customs  Service  officials. 
USDA  has  determined  that  the  import 
community  supports  continuing  to  pay 
assessments  on  products  when  numbers 
have  changed  but  the  product  remains 
the  same.  In  fact,  suspending  collections 
on  HTS  headings  that  undergo  mere 
renumbering  is  causing  confusion  for 
importers  and  Customs.  Customs 
officials  have  informed  USDA  that  they 
can  program  their  automated  computer 
collection  system  to  continue  collecting 
assessments  when  HTS  headings 
undergo  renumbering. 

On  July  1. 1994,  at  59  FR  33901,  AMS 
published  an  interim  final  rule 
amending  7  CER  Part  1205  to  allow  for 
the  continuation  of  collections  on 
renumbered  imported  cotton-containing 
products  as  l(»ig  as  no  change  in  the 
product's  Harmonized  Tariff  Schedule 
(HTS)  description  occurs.  The  rule  was 
published  with  a  request  for  comments 
to  be  submitted  by  August  1, 1994.  AMS 
received  no  comments  pertaining  to  the 
interim  Onal  during  the  specified 
comment  period.  ITierefore,  this  rule 
adopts  the  interim  final  rule  without 
chaiige. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton,  Marketing  agreements. 
Reporting  and  recordkeepioj? 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  1206  is  amended 
as  follows: 

PART  120&-COTTON  RESEARCH 
AND  PROMOTION 

A»x;ordingly,  the  interim  final  rule 
amending  7  CFR  part  120.5  which  was 
published  at  59  FR  33001  on  July  1. 
1994,  is  adopted  without  change. 

DaJp.j:  August  22,  19»4 
Lon  Ratamiya, 
Administrator 
jFR  Dbc.  94-21083.Fil.!d  8-25-94;  8:45  ami 
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7CFRPart1207 

[FV-M-703 IFRI 
RIN:  0581-AB2S 

Potato  Research  and  Promotiofi  Plan; 
Amendmeffts  of  ttw  Rules  and 
Regulations  to  Permit  Changes  In  the 
Size  of  the  Admintstrethre  Committee 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  hiterim  final  rule  with  request 
for  comments. 


SUI«MARY:  This  interim  final  rule 
provides  the  National  Potato  Promotion 
Board  (Board)  the  flexibility  to  change 
the  number  of  producer  members  on  the 
Administrative  Committee  to  reflect 
changes  in  potato  productioD  in  the 
United  States  through  amendment  of  the 
Board's  bylaws,  with  the  Secretary's 
approval,  updates  the  address  of  the 
Board's  office,  and  revises  the 
Harmonized  Tariff  Schedule  code 
number  for  imported  potato  starch  for 
human  consumption. 
DATES:  Interim  final  rule  effective 
August  26, 1994.  Qxnments  must  be 
received  by  September  26, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  actitm.  CcHnments  mu.st 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Research  and  Promotion  Branch,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
room  2535-So..  P.O.  Box  96456, 
Washington.  DC  2009Q-6456. 
Comments  should  referenoe  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  WFORMATIOII  COMTACT: 
Georgia  C.  Abraham,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division.  AMS.  USDA.  room  2535-So., 
P.O.  Box  96456,  Washington,  DC  20090- 
6456;  telephone  (202)  720-5057. 
SUPPLEMENTARV  INFORMATION:  This 
interim  final  rule  is  issued  under  the 
Potato  Research  and  Promotion  Plan 
(Plan)  I7  CFR  Part  1207).  The  Plan  is 
authorized  by  the  Potato  ResearrJi  and 
Promotion  Act,  as  amended  [7  U.S.Q 
2611-2627),  hereinafter  referred  to  as 
the  Art. 

This  rule  is  exempt  from  Executive 
Orderl2866. 

This  rule  has  been  r^iewed  under 
Executive  Order  12778,  Civil  Justiis 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  noi 
preempt  any  state  or  local  laws, 
regulations,  or  p<rficies  unless  they 
present  an  irreooncil^le  oonflirt  with 
this  nile. 
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The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  311  of  the  Act,  a  person  subject 
to  a  plan  may  file  a  petition  with  the 
Secretary  stating  that  such  plan,  any 
provision  of  such  plan  or  any  obligation 
imposed  in  connection  with  such  plan 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  plan  or 
an  exemption  from  the  plan.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretar>-  would  rule  on  the 
petitio.i.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  is  an 
inhabitant,  or  has  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition. 
provided  that  a  complaint  is  Tiled 
within  20  days  after  the  date  ofentr}'  of 
the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricuitural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities 

There  are  an  estimated  2,000 
handlers.  6.000  producers.  80  importers 
of  potatoes  and  potato  products  for 
human  consumption,  and  25  importers 
of  seed  potatoes  v/ho  are  subject  to  the 
provisions  of  the  Plan.  The  majority  of 
these  persons  may  be  classified  as  sm.all 
agricultural  producers  and  small 
agricultural  service  firms.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  ll3 
CFR  121.601]  as  those  having  annual 
receipts  of  less  than  5.500.000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5  million.  The  m.ajority  of  potato 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  National  Potato  Promotion  Board 
(Board)  administers  a  national  program 
of  research,  development,  advertising, 
and  promotion  designed  to  strengthen 
potatoes'  competitive  position  and  to 
n^aintain  and  expand  domestic  and 
foreign  markets  for  potatoes  and  potato 
products.  The  program  is  financed  by 
assessments  on  producers  of  5  or  more 
acres  of  potatoes  (collected  by  the  first 
handler!  and  on  all  imported  fresh  or 
processed  potatoes  for  human 
consumption  and  seed  potatoes 
(collected  by  the  U.S.  Customs  Service). 
There  are  currently  103  members  on  the 
Board:  100  producers.  2  importers,  and 
a  public  member. 

Due  to  the  large  size  of  the  Board,  the 
Plan  authorizes  the  Board  to  appoint  an 
Administrative  Committee  which  has 
the  authority  to  conduct  Board  business 
on  the  Board's  behalf.  As  currentlv  set 


forth  in  paragraph  (aj  of  section 
1207,507  of  the  rules  and  regulations 
issued  under  the  Plan,  the  Board  is 
authorized  to  appoint  up  to  27  members 
to  the  Administ.'ative  Committee  which 
includes  25  producer  members,  1 
importer  member,  and  the  public 
member.  Producer  membership  on  the 
Administrative  Committee  is  allocated 
among  six  regions  established  in  the 
Board's  bylaws  on  the  percentage  of 
U.S.  potato  production  in  each  region. 

Since  the  six  regions  were  established 
in  1972.  potato  production  in  the  U.S. 
has  increased  and  shi.*ted  to  the  extent 
that  the  number  of  producer  members  in 
each  region  is  no  longer  representative 
of  the  percentage  of  production  in  each 
region. 

At  its  March  20,  1993,  annua! 
meeting,  the  Board  directed  its  Long- 
Range  Planning  Subcommittee  to  study 
the  increase  and  shifts  in  potato 
production  to  determine  whether  or  not 
producer  m.e'nber  allocation  by  region 
was  equitable  and  to  recommend 
correttive  action  the  following  year. 

Using  data  from  the  Department  of 
Agriculture's  National  Agricultural 
Statistical  Service,  the  subcommittee 
determined  that,  based  on  the 
percentage  of  U.S.  potato  production, 
some  regions  were  under-repre.sented 
and  other  regions  were  over-represented 
on  the  Administrative  Committee.  The 
subcommittee  a'.so  determined  that  if 
the  25  producer  members  on  the 
Administrative  Committee  were 
apportioned  based  on  current 
production,  some  regions  would  lose 
representation  disproportionately  to  the 
decrease  in  production  in  that  region. 
Therefore,  at  the  Administrative 
Committee's  January  12, 1994.  meeting, 
the  subcommittee  presented  to  the 
Administrative  Committee  four 
proposals  for  the  .Administrative 
Committee's  consideration.  The 
Administrative  Committee  approved  a 
proposal  to  add  5  producer  members  to 
the  Administrative  Committee  and  to 
reallocate  the  30  producer  members  to 
reflect,  as  closely  as  possible,  the 
percentage  of  U.S.  potato  production  in 
each  region.  The  proposal  approved  by 
the  Administrative  Oommittee  for 
presentation  to  the  full  Board  would 
increase  the  total  number  of 
Administrative  Committee  members 
from  27  to  32  (30  producer  members.  1 
importer  member,  and  the  public 
member)  and  would  reallocate  the  30 
producer  members  among  the  regions  as 
follows:  Northwest,  from  8  members  to 
13;  North  Central,  from  5  members  to  6; 
Northeast,  from  5  members  to  4; 
Southwest,  from  3  members  to  2;  South 
Central,  from  2  members  to  3;  and 
Southeast.  2  members  (no  change) 


This  recommendation  was  presented 
to  and  approved  by  the  full  Board  at  thp 
Board's  annual  meeting  on  March  18, 
1994.  The  Board  approved  an 
amendment  to  Article  VI,  Section  1  of 
the  Board's  bylaws,  which  sets  forth  the 
allocation  of  Administrative  Committee 
members,  and  recommended  amending 
paragraph  (a)  of  section  1207.507  of  the 
Plan's  rules  and  regulations,  which  sets 
forth  the  number  of  members  and 
composition  of  the  Administrative 
Committee. 

While  the  Board,  with  the  Secretary's 
concurrence,  may  amend  its  bylaws  to 
refiett  changes  to  the  regional 
boundaries  and  allocation  of  the 
producer  members,  paragraph  (a)  of 
section  1207,507  of  the  rules  and 
regulations  issued  under  the  Plan  must 
be  arrended  to  change  the  r  umber  of 
Board  members  who  may  serve  on  the 
Administrative  Committee.  Hov.ever, 
U,S.  potato  production  and  the 
distribution  of  that  production  an^^ong 
the  states  is  subject  to  futv.re  change 
which  would  affect  producer 
representation  on  the  Administrative 
Committee.  Therefore,  in  order  to 
provide  m.ore  flexibility  to  the  Board  in 
adjusting  the  size  of  its  Administrative 
Committee  based  on  current  production 
trends  and.  at  the  same  time,  eliminate 
unnecessary  rulemaking,  this  rule 
amends  paragraph  (a)  of  section 
1207,507  to  provide  that  the  number  of 
producer  members  on  the 
Administrative  Committee  be  as  set 
forth  in  the  Board's  bUaws. 

This  action  also  revises  section 
1207.501  of  the  rules  and  regulations  to 
reflect  the  Board's  current  place  of 
business. 

In  addition,  the  Committee  for 
Statistical  Annotation  of  Tariff 
Schedules  of  the  International  Trade 
Commission,  at  the  request  of  the 
Department,  has  revised  the  statistical 
reporting  requirements  for  imported 
potato  starch.  As  a  result.  Harmonized 
Tariff  Schedule  (ifTS)  code  numbers 
v.hich  differentiate  between  imported 
potato  starch  for  human  consumption 
and  imported  potato  starch  for  other 
uses  have  been  established.  Paragraph 
(b)(3)  of  section  1207.510  provides  the 
HTS  categories  and  assessment  rates  on 
imported  tablestock  potatoes  and  frozen 
or  processed  potatoes  for  ultimate 
consumption  by  humans  and  on 
imported  seed  potatoes.  The  Act 
provides  the  authority  for  the  Board  to 
assess  only  those  potatoes  and  potato 
products  intended  for  human 
consumption  and  for  use  as  seed. 
Because  the  tariff  schedule  did  not 
provide  a  statistical  breakout  to  identify 
product  intended  for  different  uses,  the 
present  HTS  code  number  in  this 
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section  identifying  potato  starch  does 
not  differentiate  between  the  above 
uses.  As  a  result,  it  is  possible  that 
assessments  on  potato  starch  not 
intended  for  human  consumption  are 
being  collected  by  the  U.S.  Customs 
Service  on  the  Board's  behalf. 
Amending  this  section  to  list  the  correct 
HTS  code  for  potato  starch  for  human 
consumption  will  eliminate  the  need  for 
importers  to  request  a  refund  from  the 
Board  of  assessments  that  might  be 
erroneously  collected  by  Customs  on  the 
Board's  behalf.  Therefore,  this  rule  also 
amends  paragraph  (b)(3)  of  section 
1207.510  to  reflect  the  new  HTS  code 
number  identifying  potato  starch  for 
human  consumption. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  rule  would  not  have  a 
signiHcant  economic  effect  on  a 
substantial  number  of  small  entities. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  formalizes  the 
Department's  approval  of  amendments 
to  the  Board's  bylaws  which  were 
approved  by  the  full  Board  and  makes 
other  amendments  to  the  rules  and 
regulations  that  ensure  effective 
administration  of  the  Act;  (2)  a  30-day 
period  is  provided  to  allow  interested 
parties  to  comment  prior  to  finalization; 
and  (3)  no  useful  purpose  would  be 
served  by  a  delay  of  the  effective  date. 

All  written  comments  received  in 
response  to  this  rule  by  the  date 
specified  herein  will  be  considered 
prior  to  finalizing  this  action. 

List  of  Subjects  in  7  CFR  Part  1207 

Advertising,  Agricultural  research, 
Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1207  is  revised  as 
follows: 

PART  1207-POTATO  RESEARCH 
AND  PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1207  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2611-2627. 

2.  Section  1207.501  is  revised  to  read 
as  follows: 

S  1207.501    ComnHjnicatlons. 

All  communications  in  connection 
with  the  Potato  Research  and  Promotion 


Plan  shall  be  addressed  to:  National 
Potato  Promotion  Board,  7555  East 
Hampden  Avenue.  Suite  412,  Denver, 
Colorado  80231. 

3.  Section  1207.507  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

§  1 207.507    Administrative  Committee. 

(a)  The  Board  shall  annually  select 
from  among  its  members  an 
Administrative  Committee  composed  of 
producer  members  as  provided  for  in 
fha  Board's  bylaws,  one  or  more 
importer  members,  and  the  public 
mesnheT.  *   *  * 


4.  The  table  in  paragraph  (b)(3)  of 
§  1207.510  is  revised  to  read  as  follows: 

§  1 207.51 0    Levy  of  assessments. 
(3)  •  •  • 


Tablestock  potatoes, 

processed  potato 

products,  and  seed 

potatoes 

Assessment 

Gents/cwt 

Cents/kg 

0701.10.0020  

2.00 

2.00 

2.00 

2.00 

2.00 

2.00 

2.00 

4.00 

4.00 

4.00 

4.00 

3.1446 

14.2857 

14.2857 

14.2857 

14.2857 

8.1633 

18.0018 

0.0441 
0  0441 

0701.10.0040  

0701.90.1000  

0.0441 
0  0441 

0701.90.5010 

0701 .90.5020 

0.0441 
0  0441 

0701.90.5030 

0701.90.5040 

0  0441 

0710.10.0000  

0.0882 
0.0882 
0.0882 
0.088? 
0.0693 
0.3149 
0.3149 
0.3149 
0.3149 
0.1800 
0.3969 

2004.10.4000  

2004.10.8020 

2004.10.8040 

2005.20.6060 ;... 

0712.10.0000  

1106.10.0000 

1106.20.0000 

2006.20.6040 

2005.20.2000 

1108.13.0010 

D«ted:  August  22,  1994 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. '  - 
IFR  Doc.  94-21087  Filed  8-25-94;  8:45  am) 

BILUNO  CODE  341(M>2-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tTX-1»-1-5736a;  FRL-5029-4] 

Approval  and  Promulgation  of 
Implementation  Plan:  Texas  Emission 
Statement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  action  approves  a 
re  vi  si  on  to  the  Texas  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  the  Texas  Air  Control 
Board,  part  III,  chapter  101,  Genera! 
Pules,  section  101.10,  Emission 
Inventory  Requirements.  These  revisions 
are  for  the  purpose  of  implementing  an 
emission  statement  program  for 
stationary  sources  within  the  ozone 
nonattainment  areas.  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for  Texas. 
DATES:  This  final  rule  will  become 
effective  on  October  25, 1994  unless 
notice  is  received  by  September  26, 
1994  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
vvanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Pro-ams  Branch 
(6T-AP).  1445  Ross  Avenue,  suite  700. 
Dallas.  Texas  75202-2733. 

The  Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  S\V., 
Washington,  DC  20460. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
Emissions  Inventory  Branch,  12124  Park 
35  Circle,  Austin.  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herbert  R.  Sherrow,  Jr.,  Planning 
Section  (6T-AP),  Air  Programs  Branch, 
IJSEPA  Region  6, 1445  Ross  Avenue. 
Dallas,  Texas  75202-2733,  Telephone 
(214) 655-7237. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  air  quality  planning  and  State 
Implementation  Plan  (SIP)  requirements 
for  ozone  nonattainment  and  transport 
areas  are  set  out  in  subparts  I  and  II  of 
part  D  of  title  I  of  the  Clean  Air  Act.  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (CAA  or  "the 
Act ").  EPA  has  published  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
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titie  I  of  the  CAA.  including  those  State 
submittals  for  ozone  transport  areas 
within  the  States  (see  57  FR  13498 
(April  16. 1992)  ("SIP:  General  Preamble 
for  the  Implementation  of  title  I  of  the 
Clean  Air  Act  Amendments  of  1990"), 
57  FR  18070  (April  28.  1992) 
("Appendices  to  the  General 
Preamble"),  and  57  FR  55620 
(November  25, 1992)  ("SIP:  NO, 
Supplement  to  the  General  Preamble")). 

EPA  has  also  issued  a  draft  guidance 
document  describing  the  requirements 
for  the  emission  statement  programs 
discussed  in  this  document,  entitled 
Guidance  on  the  Implementation  of  an 
Amission  Statement  Program"  (July, 
1992).  The  Agency  is  also  conducting  a 
ruiemalung  process  to  modify  part  40  of 
the  CFR  to  reflect  the  requirements  of 
Jhe  emission  statement  program. 

Section  182  of  the  Act  sets  out  a 
graduated  control  program  for  ozone 
nonattainraent  areas.  Section  182(a)  sets 
nut  requirements  applicable  in  Mai^inal 
nonattainment  areas,  which  are  also 
made  applicable  in  subsections  (b),  (c). 
(d).  and  (e)  to  all  other  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a)  is  a 
program  in  paragraph  (3)  of  that 
subsection  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  showing 
actual  emissions  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NO.).  This  paragraph  provides  that  the 
States  are  to  submit  a  revision  to  their 
SlPs  by  November  15. 1992,  establishing 
this  emission  statement  program.  . 
Whatever  minimum  reporting  level  is 
established  in  a  State  emission 
statement  program,  if  either  VOC  or  NO. 
is  emitted  at  or  above  the  designated 
level,  the  other  pollutant  should  be 
included  in  the  emission  statement, 
even  if  it  is  emitted  at  levels  below  the 
specified  cutoffs. 

The  CAA  requires  facilities  to  submit 
the  first  emission  statement  to  the  State 
within  three  years  after  November  15. 
1990.  and  annually  thereafter,  EPA 
requests  that  the  States  submit  the 
emission  data  to  EPA  through  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  minimum  emission 
statement  data  should  include: 
Certification  of  data  accuracy;  source 
identification  information;  operating 
schedule;  emissions  information  (to 
include  annual  and  typical  ozone 
season  day  emissions);  control 
equipment  information;  and  process 
data.  EPA  developed  emission 
statements  data  elements  to  be 
consistent  with  other  source  and  State 
reporting  requimnents.  This 
consistency  is  essential  to  assist  States 
with  quality  assurance  for  emission 


estimates  and  to  facilitate  consolidation 
of  all  EPA  reporting  requirements. 

In  addition  to  the  submission  of  the 
emission  statement  data  to  AIRS,  States 
should  provide  EPA  with  a  status  report 
that  outlines  the  degree  of  compliance 
with  the  emissions  statement  program. 
Beginning  July  1.  1993.  States  should 
report  quarterly  to  EPA  the  total  number 
of  sources  affected  by  the  emission 
statement  provisions,  the  number  that 
have  complied  with  the  provisions,  and 
the  number  that  have  not.  This  status 
report  should  also  include  the  total 
annua!  and  typical  ozone  season  day 
emissions  from  all  reporting  sources, 
both  corrected  and  non-corrected  for 
rule-effectiveness  (RE).  States  should 
include  in  their  status  report  a  list  of 
sources  that  are  delinquent  in 
submitting  their  emission  statement  and 
that  emit  500  tons  per  year  (tpy)  or  more 
of  VOC  or  2500  tpy  or  more  of  NO..  This 
report  should  be  a  quarterly  submittal 
until  all  the  regulated  sources  have 
complied  for  the  reporting  year. 
Suggested  submittal  dates  for  the 
quarterly  status  reports  are  July  1, 
October  1,  January  1.  and  April  1. 

Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  its  SIP.  of  which  the 
emission  statement  program  will 
become  a  part.  Section  110(a)(2)  of  the 
Act  provides  that  each  implementation 
plan  submitted  by  a  State  must  be 
adopted  after  reasonable  notice  and 
public  hearing. '  Section  110(1)  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  CAAA  must  be  adopted 
by  such  State  after  reasonable  notice 
and  public  hearing, 

EPA  must  at  the  outset  determine 
whether  a  submittal  is  complete  and 
therefore  vranants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  EPA's  completeness  criteria 
for  SIP  submittals  are  set  out  at  40  CFR 
part  51.  appendix  V  (1991).  as  amended 
by  57  FR  42216  (August  26. 1991).  EPA 
attempts  to  make  completeness 
determinatioos  within  60  days  of 
receiving  a  submission.  However,  under 
section  110(k)(l)(B).  a  submittal  is 
deemed  complete  by  o{}eration  of  law  if 
a  completeness  determination  is  not 
made  by  EPA  6  months  after  receipt  of 
the  submission. 

The  State  passed  the  revisions  to  the 
TACB  General  Rules,  101.  by  repealing 
the  existing  section  101.10  and 


'  Also  section  172(c)(7)  of  the  Ad  requires  that 
plan  provisions  for  nonanainment  areas  meet  the 
applicable  pitnisionsof  saction  110(«H2). 


replacing  it  with  a  new  section  101.10 
on  August  20. 1992.  The  State  submitted 
the  revision  to  public  hearing  on  April 
19. 1992.  The  rule  was  submitted  to 
EPA  on  October  15,  1992.  by  the 
Governor,  as  a  proposed  revision  to  the 
SIP. 

The  October  15. 1992.  SIP  revision 
was  reviewed  by  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51. 
appendix  V  (1991).  as  amended  by  57 
FR  42216  (August  26. 1991).  The  ' 
submittal  was  found  to  be  complete  and 
a  letter  dated  January  15. 1993.  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process.  The  provisioiis  of  the 
regulations  are  outlined  under  the 
analysis  of  the  State's  submission 
below. 

On  September  1.  1993.  the  TACB 
merged  with  the  Texas  Water 
Commission  to  form  the  Texas  Natural 
Resource  Conser\-aLion  Commission 
(TNRCC)  and  is  now  called  the  Office  of 
Air  Quality  within  the  TNRCC  The 
merger  did  not  abrogate,  void,  or  rescind 
any  rules,  regulations.  Orders,  permits, 
or  any  other  action  previously  taken  by 
the  former  TACB. 

2.  Components  of  Emission  Statement 
Program 

There  are  several  key  general  and 
specific  components  of  an  acceptable 
emission  statement  program. 
Specifically,  the  State  must  submit  a 
revision  to  its  SIP  and  the  emission 
statement  program  must  meet  the 
minimum  requirements  for  reporting  by 
the  sources  and  the  State.  In  general,  the 
program  must  include,  at  a  minimum, 
provisions  forappUcability.  definitions, 
compliance,  and  specific  source 
requirements  detailed  l)elow. 

A.  SIP  Revision  Submission.  Required 
within  2  years  of  enactment  of  the  Clean 
Air  Act  Amendments  of  1990  (CAAA) 
(November  15. 1990). 

B.  Program  Elements.  The  Ststs 
emission  statement  program  must,  at  a 
minimum,  include  provisions  covering 
applicability  of  the  regulations, 
definitions  for  key  terms  used  in  the 
regulations,  a  compliance  schedule  for 
sources  covered  by  the  regulations,  and 
the  specific  reporting  requirements  for 
sources.  The  emission  statement 
submitted  by  the  source  should  contain, 
at  a  minimum,  a  certification  that  the 
information  is  accurate  to  the  best 
knowledge  of  the  individual  certifying 
the  statement,  source  identification 
information,  operating  information, 
process  rate  data,  control  equipment 
information,  and  emissions  information. 


44038        Federal  Register  /  Vol.  59.  Ko.  165  /  f'riday,  August  26.  1994  /  Rules  and  Regulations 


These  elements  are  described  in  greater 
detail  in  section  D  of  this  document. 
EPA  recommends  that  the  State  program 
require  the  submission  of  the  data  from 
the  sources  no  later  than  April  15  of 
each  year  to  insure  that  the  State  can 
meet  the  July  1  deadline  for  the 
submission  of  data  into  AIRS  each  year. 
The  guidance  document  prepared  by 
EPA  provides  a  draft  model  State  rule 
which  can  be  used  as  the  basis  for  the 
States  to  develop  their  program.  The 
guidance  document  also  provides 
suggested  language  for  the  specific 
program  elements. 

C.  Sources  Covered.  Section 
182(a)(3)(B)  requires  that  States  with 
areas  designated  as  nonattainment  for 
ozone  require  emission  statement  data 
from  sources  of  volatile  organic 
compounds  (VCX])  or  oxides  of  nitrogen 
(NO,)  in  the  nonattainment  areas.  This 
requirement  applies  to  all  ozone 
nonattainment  areas,  regardless  of  the 
classification  (Marginal,  Moderate,  etc.). 

The  States  may  waive,  with  EPA 
approval,  the  requirement  for  emission 
statements  for  classes  or  categories  of 
sources  with  less  than  25  tons  per  year 
of  actual  plant-wide  NO,  or  VOC 
emissions  in  nonattaiimient  areas  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories  and 
emissions  are  calculated  using  emission 
factors  established  by  EPA  (such  as 
those  found  in  EPA  publication  AP-42) 
or  other  methods  acceptable  to  EPA. 
States  should  get  clearance  from  the 
appropriate  EPA  Regional  Office  to 
waive  the  emission  statement 
requirement  for  these  smaller  sources. 

D.  Reporting  Requirements  for 
Sources.  The  State  of  Texas  requires 
facilities  to  report  on  an  emissions 
inventory  questionnaire  supplied  by  the 
State.  Sources  covered  by  the  State 
emission  statement  program  should 
submit,  at  a  minimum,  the  following 
data  elements: 

1.  Source  identification  information. 

2.  Operating  information. 

3.  Process  rate  data. 

4.  Control  equipment  information 

5.  Emissions  information. 

3.  Review  of  the  States  Emission 
Statement  Begulations. 

A.  Applicability 

The  applicability  of  the  regulation  to 
ozone  nonattainment  areas  is 
documented  in  subsection  (a)  and  (a)(1). 
The  rule  states  that  the  owner  or 
operator  of  the  following  stationary 
sources  in  the  State  of  Texas  or  on 
waters  that  extend  25  miles  from  the 
shoreline  shall  submit  emissions 
inventories  to  the  Texas  Air  Control 
Board  (TACB)  on  forms  or  other  media 


approved  by  the  TACB:  a  major  facility/ 
stationary  source,  as  defined  in  Section 
1 01 . 1  of  this  title  (relating  to 
definitions),  and  any  stationary  source 
in  en  ozone  nonattainment  area  emitting 
a  minimum  of  10  tons  per  year  (tpy) 
volatile  organic  compounds  (VOC),  25 
tpy  nitrogen  oxides  (NOx),  or  100  tpy 
caifeon  monoxide  (CO). 

B.  Types  of  Inventories 

There  are  two  types  of  inventories 
identified  in  the  regulation  which  are 
pertinent  to  emission  statements.  They 
are  an  initial  emissions  inventory  and 
an  ozone  nonattainment  area  inventory. 

The  requirement  for  initial  emissions 
inventories  is  documented  in  subsection 
(b)(1).  Stationary  sources,  as  identified 
in  subsection  (a)  of  Section  101.10  shall 
submit  an  initial  emissions  inventory 
(lEI)  for  any  criteria  pollutant  or 
hazardous  air  pollutant  tJiat  has  not 
been  identified  in  a  previous  inventory. 
The  IE!  shall  consist  of  actual  emissions 
of  VOC,  NO,.  CO,  sulfur  dioxide  (SO2), 
lead  (Pb),  and  particulate  matter  of  less 
than  10  microns  in  diameter  (PMio) 
from  stationary  sources  and  emissions 
of  all  hazardous  air  pollutants  identified 
in  the  FCAA,  Section  112(b).  For 
purposes  of  this  section,  the  term 
"actual  emission"  is  the  actual  rate  of 
emissions  of  a  pollutant  from  an 
emissions  unit  for  the  calendar  year  or 
seasonal  period.  Actual  emission 
estimates  must  also  include  excess 
emissions  occurring  during 
maintenance,  start-ups,  shut-downs, 
upsets,  and  downtime  to  parallel  the 
documentation  of  these  events  in  the 
emissions  inventory  and  must  follow 
emissions  calculations  identified  in 
subsection  (c)  of  section  101.10. 

The  requirement  for  ozone 
nonattainment  areas  inventories  is 
documented  in  subsection  (b)(3).  This 
subsection  requires  stationary  sources  in 
ozone  nonattainment  areas  emitting  a 
minimum  of  10  TPY  of  VOC,  25  TPY  of 
NO,,  or  100  TPY  of  CO  to  submit  an 
anrtual  inventory.  The  inventory  shall 
consist  of  actual  annual  ernissions  and 
typical  weekday  emissions  that  occur 
during  the  summer  months. 

C.  Minimum  Data  Requirements 

The  data  requirements  include  a 
cerlif>'ing  statement,  facility 
identification  information,  operating 
information,  process  rate  data,  control 
equipmertt  information,  and  emissions 
information. 

The  certifying  statement  is 
documented  in  subsection  (d).  A 
statement  is  required  from  the  owner  or 
operator  to  accompany  the  emission 
inventory  certifying  that  the  information 
is  true  and  accurate  to  the  best 


knowledge  of  the  certifying  official.  The 
certification  will  include  the  name,  title, 
signature,  date  of  signature,  and 
telephone  number  of  the  certifying 
official. 

The  data  requirements  are  contained 
in  the  questionnaire  used  by  the  State  »o 
gather  emission  statement  data.  The 
questionnaire  is  required  from  all 
facilities  which  must  report  emission 
statement  data.  A  copy  of  the 
questionnaire  and  instructions  for 
completion  is  contained  in  the 
Technical  Support  Document  (TSD). 
Source  data  elements  required  by  Te.xas 
through  the  questionnaire  sent  by  the 
State  to  the  facilities  are: 

1.  Facility  identification  information. 

a.  Full  name,  physical  location,  and  mailing 
address  of  facility. 

b.  Latitude  and  Longitude. 

c.  .SIC  code(s). 

2.  Operating  information. 

a.  Percentage  annual  throughput  by  season. 

b.  Days  per  week  during  the  normal  operating 
schedule. 

c.  Hours  per  day  during  the  nonnal  operating 
schedule. 

d.  Hours  per  year  during  the  normal 
operating  schedule. 

3.  Process  rate  data. 

a.  Annual  process  rate  (annual  throughput). 

b.  Peak  ozone  season  daily  process  rate  (in 
nonattainment  areas. 

4.  Control  equipment  information. 

a.  Current  primary  and  secondary  AIRS 
Facility  System  (AIRS)  control  equipment 
identification  codes. 

b.  Current  control  equipment  efficiency 
(percent). 

5.  Emissions  information. 

a.  Estimated  actual  VOC  and/or  NO, 
emissions  at  the  segment  level,  in  tpy  for 
an  annual  emission  rate  and  pounds  per 
day  for  a  typical  ozone  season  day  (defined 
as  the  average  or  typical  operating  day 
during  the  peak  ozone  season).  The 
instructions  for  completion  of  the 
questionnaire  require  that  if  either  VOC  or 
NO,  is  emitted  at  or  above  the  designated 
level,  the  other  pollutant  must  be  included 
in  the  emission  statement,  even  if  it  is 
emitted  at  levels  below  the  specified 
cutoffs.  Actual  emission  estimates  must 
include  upsets,  downtime,  and  fugitive 
emissions,  and  must  follow  an  emission 
estimation  method.  Emissions  will  be 
reported  as  one  number. 

b.  AFS  estimated  emissions  method  code. 

c.  Emission  factor  (if  emissions  were 
calculated  using  an  emissions  fader). 

D.  Calculations 

Calculations  of  emissions  are 
documented  in  subsection  (c).  The 
subsection  specifies  that  actual 
measurement  with  continuous 
monitoring  systems  (CEMS)  is  the 
preferred  method  of  calculating 
emissions  from  a  point  source.  Other 
means  of  determining  actual  emission.^ 
may  be  utilized  if  CEMS  data  is  not 
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available  in  accordance  with  detailed 
instructions  from  the  Emissions 
Inventory  Division  of  the  TACB. 

E.  Reporting  Requirements 

The  reporting  requirements  are 
documented  in  subsection  (e).  The 
reporting  deadline  for  the  1992  ozone 
nonattainment  area  is  March  31, 1993. 
Subsequent  emission  statements  are  due 
on  March  31  of  each  year  and  will 
contain  data  for  the  previous  year. 

F.  Enforcement 

The  enforcement  requirements  are 
documented  in  subsection  (f).  The  State 
of  Texas  has  included  language  in  its 
regulation  that  permits  the  State  to 
enforce  the  provisions  of  the  regulation 
under  all  pertinent  Slate  enforcement 
authorities. 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA.  The  EPA  criteria  addressing 
the  enforceability  of  SIPs  and  SIP 
revisions  were  stated  in  a  September  23, 
1987,  memorandum  (with  attachments) 
from  J.  Craig  Potter.  Assistant 
Administrator  for  Air  and  Radiation,  et 
al.  (see  57  FR  13541  (April  16, 1992) 
("Review  of  State  Implementation  Plans 
and  Revisions  for  Enforceability  and 
Legal  Sufficiency")).  SIP  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  analysis  of  the  Texas  regulation 
shows  that  it  adequately  addresses  all 
components  of  an  emission  statement 
program. 

In  addition,  the  State  has  agreed  to 
provide  the  EPA  with  emission 
statement  data  for  the  EPA  AIRS 
through  the  State  grants  process  and  to 
provide  quarterly  status  reports. 

Final  Action 

In  today's  action,  the  EPA  is  granting 
final  approval  of  the  Texas  emission 
statement  program  as  submitted.  The 
EP.^  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  FR  publication,  the 
EPA  is  proposing  to  approve  the  SIP 
revision  should  adverse  comments  be 
received.  Thus,  this  action  will  be 
effective  October  25,  1994  unless,  by 
September  26,  1994,  notice  is  received 
that  adverse,  or  critical  comments  will 
be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  a  subsequent 
document  which  will  withdraw  the 
final  action.  All  public  comments  will 


then  be  addressed  in  a  subsequent  final 
rule  based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  25, 
1994. 

The  EP.A  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments  of 
November  15.  1990.  The  EP.^  has 
determined  that  this  action  conforms 
with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  cny  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory'  and  regulatory  requirements. 

Regulatory  process 

Under  the  Regulator)-  Fle.xibility  Act, 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  CAA  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CA.^ 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct.  1976:  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CA.^. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  25,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements. 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January-  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4.  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  .Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  [anuan,-  6,  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
1  able  Two  and  Table  Three  SIP 
revisions  (54  FR  2222)  from  tiie 
requirements  of  section  three  of 
Executive  Order  12291  for  two  years. 
The  EPA  has  submitted  a  req;  est  for  a 
permanent  waiver  for  Table  T  wo  and 
Table  Three  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  the  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

List  of  Subjecte  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Oxides  of  nitrogen.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1. 
1982. 

Dated:  )uly  27,  1994. 
Allyn  M.  Davis, 

Acting  Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S  C  '401-767!q 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(82l  to  read  as 
follows: 

§52.2270    Identmcation  of  plan. 

•  •  •  •  » 

(O*  •  • 
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(82)  A  revision  to  the  Texas  SIP  to 
include  a  new  Texas  Natural  Resource 
Conservation  Commission,  Part  III, 
Chajrter  101,  General  Rules,  section 
101.10,  Emission  Inventory 
Requirements.  In  a  concurrent  action, 
the  T^,^?CC  repealed  the  existing  section 
101.10  LOiiceming  fi'ing  of  emissions 
data.  The  new  rule  and  the  repealing  of 
the  old  rule  was  submitted  to  the  EPA 
on  October  15. 1992,  by  the  Governor, 
as  a  proposed  revision  to  the  SIP. 

(i)  Incorporation  bv  reference. 

(A)  TNRCC.  Part  111.  Chapter  101, 
Genera!  Ruhs.  section  101.10,  Emission 
Inventory-  Requirements,  as  adopted  by 
the  TNRCC  on  Au^nst  20, 1  m2. 

(B)  TNRCC  Order  No.  92-20.  as 
adopted  b\-  the  TNRC€  on  Aijt-jst  20, 
1992. 

(ii)  Additional  material. 

(A)  TNRCC  certifjcation  k-tter  dated 
October  8, 1902,  and  signed  bv  VViMiam 
R.  Campbell.  EAectitite  Dirrci.or, 
TNRCC. 
tFR  Dfx:^  94-:?1014  Flirt?  8-;:V  14:  8:45  ami 

Bnutc  cooe  MM  n  r 


40  CFR  Parts  52  and  81 

nM15-*-6e20:  FRL-«>5»-81 

Approval  and  Promuiga&on  of 
Implementatton  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Indiana 

agency:  United  States  Enviroiimental 
Protection  Agency  (IJSEPA) 
ACTION:  Final  rule;  withdra\«al. 


summary:  On  luh  3, 1934,  (59  FR 
35044)  the  United  States  Environmental 
•  Protection  Agency  (USEPA)  apprn\  ed  a 
revision  to  th'.>  Indiina  Star? 
Implementatfo;:  Fkn  iSiPj  for  ozone 
The  actio;;  approved  a  request  by 
Indiana  to  rei5t;sigr.,'i't  ;he  followmu 
ozone  noriatt:.;r.i;>jnt  a.rea.^:  S?.  Io>eph 
and  Eikhar'.,  \rjiicerb;rt;h.  and  Marlon 
Co'ur.ies  to  .Jtainr/.p  :;  of  t.^r-  N.^tion"! 
AiT^bie.n'  A-r  Quali'.v  Sr-.nd-r^rd  {K'^^*,QF.) 
lor  o-:r<  '   The  UStlPA  also  3nprov<>d 
the  Sta;  ":;  ::j.jin;e:)arf  o  plan  fur  ihesf 
i.ount!t!>.  The  b'SFPA  :s  withdra-.vinc 
this  final  n\l^.  due  to  the  ou-.  erst- 
ccMnments  rt'ceived  on  'hiese  get  ion?.  Fr 
a  suos'^?qubPl  final  Pilv  USEPA  »v:l 
«L;m;::an2^  and  respord  ^o  the 
comme:ii«  received  a:id  siinour.iv  fsn.^l 
ru'emaking  action  o;i  {hi=;  rKq;?es;':! 
Indiana  Sli'  rt^vision  ci:;d  redesienation. 
EFFECTIVE  DATE:  Ai:^;  js!  26  1«£44. 
ADDRESSES:  Copies  of  the  dof  j'-r^enTs 
rtlevrjnt  to  this  actio.T  are  av-Tiiahle 
•"orpubiic  insper.t)on  dunn;^  r.orn^aJ 
business  hours  at  the  following  looitjon: 

U.S.  Environmental  Protection 
.Agent  y.  Rt-gion  .5.  Rp^ii'ot;ori 


Development  Branch,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Edward  Etaty,  Environmental  Sci<>n?ist, 
Regulation  Development  Section, 
Regulation  Development  BrtJich  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
Telephone;  (312)  886-6057. 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds 

Dated:  August  Ih  ^994. 
DavW  A.  UUrtch, 
Acting  flPijiona/  AHn.iim.tmiOT 
jFR  Doc.  94-21012  Fiterf  S-2^94:  8:45  ao^il 
aiLUHG  COOE  iseo-so-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  12 
RrN109O-AA42 

Uniform  Administrative  Reqiurements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Protit 
Orgenizations 

AGENCY:  Departme;»t  of  the  Interior 

Or"'tc'  of  the  Se<:rst3ry. 

ACTION:  Inter; .-n  final  rule:  retfue^t  foi 

comments. 


SiJMMARY:  ThJA  interim  final  rule  wdl 
adopt  for  the  DepartmenJ  of  the  Interior, 
standards  which  will  be  imposed  on 
gTG.rtees  covered  S.v  the  revised  Offie*  of 
Managem-n'  oti  Biirieel  (OMB) 
Cin:iiLir  A-iiO,  "Uriifcrm 
AtinjinJSt.MtJVf  R'-o-iirenentj,  f-:jr  CrrTi;s 
cr.c  A.cr"»:5ifc:r,s  Wit.'i  Irtstitutior.s  pi 
H!g.^^r  Educstion.  Hosplt;  Is  ana  Orhar 
N'or-Profit  Organij^^tions.  " 
DATSS:  This  rjle  is  ei'fw.  ti .  ■  <  ■;  A  ugust 
2' ,  iri94.  Comiiieiitsmust  be  in  wr'tin; 
c'n:!  n.ust  he  received  hv  Se;  '.'^rrtiy-r  2fi" 

ACORCSStS-  Co.Ti.-:t-r:«;  shoi;ld  tit' 
ma>icd  to  .^f.tiuisirion  and  .As?::.<ctari«.v 
Dtviiion.  O'Tice  of  .ATquisidon  and 
P.'T'pRrty  MjnageTrterl.  Deprirtn^^^t  b: 
the-  Jr.re.rior,  1K4']  C  St..  N\V.  M^>'  S*r>p 
Fi^lZ.  VVashin<<ton.  DC  20240. 
FOR  rURTMER  INFORMATION  CONTACT: 
rVnn  A.  T!t(  onsb.  (Chfff.  At  'jtii^itiors 
&nd  As.^istance  Division),  1202)  208- 
64.11. 

SUFPLEVENTARY  INFORMATION:  OMB 

f  .in  ular  .X-l  10  (  o-.  e.'s  both  gran'<.  niade 


by  Federal  agencies  and  mbgrants  made 
by  States  to  nongovernmental 
organizations. 

Agencies  were  required  to  adopt  those 
standards  which  would  be  imposed  on 
grantees  in  codified  regulations  within 
six  months  after  pubHcation  in  the 
Federal  Register. 

Over  200  comments  were  received  by 
OMB  from  Federal  agencies,  nonrprofil 
.  organizations,  professional 
organizations,  and  others  in  response  to 
the  notice  published  on  August  27, 1992 
(57  FR  39018)  requesting  comments  on 
proposed  revisions.  The  comments  wen> 
considered  in  developing  the  final 
version.  Consequently,  this  rule  is 
published  as  an  interim  final  rule 
because  of  the  previous  request  for 
comment  process  used  in  the 
development  of  the  Circular,  the  large 
number  of  comments  already  received 
and  considered  by  OMB  and  the  Federal 
agencies,  and  due  to  the  limited 
flexibility  to  revise  the  rule  provided  by 
OMB. 

This  interim  final  rule  essentially 
adopts  all  the  language  io  the  Circular 
with  two  exceptions.  At^ection  12.904. 
language  has  been  added  to  describe  the 
procedure  for  handling  requests  for 
class  deviations  and  case-by-case 
exceptions.  At  Section  12.915,  the 
Department  is  including  a  term  and 
condition  concerning  use  of  the  metrii. 
system  of  measurement 

The  Department  isrevising  43  CFR 
part  12,  by  adding  subpart  F  to 
implement  these  requimnents.     . 

Public  Participation 

The  policy  of  the  Departinent  of  ibt- 
InterJor.  is  whenever  practicable,  Io 
afford  the  public  an  cpportunily  to 
participate  in  the  rulemaking  process 
Acrorclingly.  interested  persons  may 
submit  written  comments,  suggest  iors 
or  cbjw  tinns  ret^nrding  the  ujterim  fisj.^j 
ruielo  the  !o<2it!on  idenlif;ed  in  this 
picirinhle 

Executive  Order  12866,  Paperwcrk 
Reduction  Act.  and  RegBlatory 
riexihil-.ty  Act 

This  interim  P.aal  rale  v*as  not  s j}>)s-.  > 
Io  Offic  s;  OS  Manaeemenl  and  Budget 
rt-y  i.-w  u'.^der  Fjiticutive  Order  12i«f>t» 

l'!i=  fitparui);nt  has  determined  !ji.,5 
this  njle  will  no:  have  a  sjgr>ifica -.S 
e'.;j;innu.::  impar.tofi  a  substsntir-il 
numb.er  of  snip.il  entities  because  it  dots 
not  cffrHit  the  ar.iount  of  fund<  prt.%idf<i 
ir..  th"  fioven-d  proj^raras,  but  ralhi-r 
taadifie.':  nnri  t:priales3dminis'.rativf» 
and  proiedu.ral  rRqUirerarnts.  This 
in'.-}rim  final  nde  does  hoi  contain  a 
jollection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S  C-  3501  et  seq.). 
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Environmental  Effects 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  having  a  significant 
impact  on  the  human  environment 
under  the  National  Environmental 
Policy  Act  of  1969. 

Executive  Order  No.  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  ode  meets  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreements.  Grants 
administration.  Grant  program. 

Dated:  hily  11.  1994. 

B.R.  Cohen, 

Assistant  Secretary- — Policy.  Management 
and  Budget. 

For  the  reasons  set  forth  in  the 
preamble.  Title  43,  part  12  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  7501;  41 
use.  701  etseq.;  E.O.  12539,  3  CFR.  1986 
Comp.  p.  189:  E.O.  12674.  3  CFR.  1989 
Comp.  p.  215;  E.O.  12731,  3  CFR.  1990 
Comp.  p.  306;  OMB  Circular  A-102;  OMB 
Circular  A-110;  OMB  Circular  A-128;  and 
OMB  Circular  A-133. 

2.  Part  12  is  amended  by  adding 
subpart  F  to  read  as  set  forth  below. 

Subpart  F— Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations 


Genera! 

Sec 

12.901 

Purpose  and  applicability 

12.902 

Definitions. 

12903 

Effect  on  other  issuances. 

12.904 

Deviations. 

12  905 

Subawards. 

Pre-Award  Requirements 

12.910     Purpose. 

12  911     Pre-award  policies. 

12  912     Forms  for  applying  for  Federal 

assistance. 
12.913    Debarment  and  suspension 
12  914    Special  award  conditions. 
12.915     Metric  system  of  measurement. 
12  916    Resource  Conser\'ation  and 

Recovery  Act. 
12.917    Certifications  and  representations, 

Post-.\ward  Requirements 


Financial  and  Program  Management 

12.920    Purpose  of  financial  and  program 

management. 
12  921    Standards  for  fi.iancial  managemert 

systems. 
12922     Payment. 
12.923    Cost  sharing  or  maithing. 
12  924     Program  income. 

12.925  Revision  of  budget  a.id  program 
plans. 

12.926  Non-Federd!  audits. 

12.927  Allgwable  costs. 

1 2  928    Period  of  availabil.ty  of  f-jnds. 

Property  Standards 

1 2.930  Purpose  of  property  standards 

12.931  Insurance  coverage. 

12.932  Real  property. 

12  933     Federally-owned  and  exempt 
property. 

12.934  Equipment. 

12.935  Supplies  and  other  expendable 
property. 

12.936  Intangible  property. 

12.937  Property  trust  relationship. 

Procurement  Standards 

12.940  Purpose  of  procurement  standards 

12.941  Recipient  responsibilities. 

1 2.942  Codes  of  conduct. 

12.943  Competition. 

12.944  Procurement  procedures. 

12.945  Cost  and  price  analysis. 

12.946  Procurement  records. 

12.947  Contract  administration. 

12.948  Contract  provisions. 

Reports  and  Records 

1 2.950  Purpose  of  reports  and  records. 

12.951  Monitoring  and  reporting  program 
performance. 

12.952  Financial  reporting. 

12.953  Retention  and  access  requirements 
for  records. 

Termination  and  Enforcement 

12.960  Purpose  of  termination  and 
enforcement. 

12.961  Termination. 

12.962  Enforcement 

Af)er-the-Award  Requirements 

12.970  Purpfise. 

12.971  Closeoiit  procedures. 

12.972  Subsequent  adjustments  and 
continuing  responsibilities. 

12.973  CoUectionof  amounts  due. 
Appendix  A  to  Subpart  F — Contract 

Provisions 

General 

§  1 2.901    PurpoM  and  applicability. 

This  subpart  establishes  uniform 
administrative  requirements  for  grants 
and  agreements  awarded  to  institutions 
of  higher  education,  hospitals,  and  other 
non-profit  organizations. 

§12.902    Definitions. 

Accrued  expenditures  me-ans  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 

(1)  goods  and  other  tangible  property 
received; 


(2)  services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and, 

(3)  other  amounts  becoming  owed 
under  programs  for  which  no  current 
serv  ices  or  performance  is  required. 

Accrued  income  means  the  sum  of: 

(1)  earnings  during  a  given  period 
from: 

(i)  services  p*jrforrr.ed  bv  the 
recipient,  and 

(ii)  goods  and  other  tangible  property 
delivered  to  purchasers,  and 

(2)  amounts  becoming  owed  to  the 
recipient  for  which  no  current  ser\ices 
or  performance  is  required  by  the 
recipient. 

Acquisition  cost  of  equipment  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  m.odifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient's 
regular  accounting  practices. 

Advance  means  a  pa>'ment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetennined  payment  schedules. 

Award  means  financial  assistance  that 
provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  technical  assistance  that 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  pa)'ments  of  any  kind 
to  individuals;  and  contracts  which  are 
•  required  to  be  entered  into  and 
administered  under  procurement  laws 
and  regulations. 

Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

Closeout  means  the  process  by  which 
a  Federal  agency  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed  by  the  recipient  and 
Federal  awarding  agency. 

Contractvaeans  a  procurement 
contract  under  an  award  or  subaward. 
and  a  procurement  subccntract  under  a 
recipient's  or  subrecipient's  contract. 

Co.st  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 
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Date  of  completuui  means  the  date  on 

which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  «nds. 

Disallowed  costs  means  those  charges 
to  an  award  that  the  Federal  awarding 
agency  determines  to  be  unallowable,  ih 
accordance  with  the  applicable  Federal 
cost  prindptes  or  other  terms  and 
nooditions  contained  in  the  award. 

Equipment  means  tangible 
nonexpendable  personal  property, 
includiing  exempt  property  charged 
directly  to  the  award  having  a  useful  li(e 
of  more  than  one  year  and  an 
acquisition  cost  of  S5000  or  more  per 
unit  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 
Excess  property  means  property  under 
the  control  of  any  Federal  awarding 
agency  that,  as  detennined  by  the  head 
thereof,  is  no  longer  required  for  its 
needs  or  the  discharge  of  its 
responsibilities. 

Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  hmds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obligation  of  the  Federal 
Government  An  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  {31  U.S.C.  6306),  for 
property  acquired  under  an  award  to 
conduct  basic  or  applied  research  by  a 
non-profit  institution  of  higher 
education  or  non-profit  organization 
whose  principal  purpose  is  conducting 
scientiHc  research. 

Federal  funds  authorized  means  the 
total  amount  of  Federal  funds  obligated 
by  the  Federal  Government  for  use  by 
the  recipient.  This  amount  may  include 
any  aulhorized  carryover  of  unobligated 
funds  from  prior  funding  periods  when 
permitted  by  agency  regulations  or 
agency  implementing  instructions. 

Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition 
rxjsts  and  any  improvement 
expenditures  ^id  with  Federal  funds. 

Funding  period  means  the  period  of 
linte  when  Federal  funding  is  available 
for  obligation  by  the  recipient 

Intangife  property  and  debt 
instruments  means,  but  is  not  limited  to: 
trademarks;  copyrights;  patents  and 
patent  applications;  and  sucli  property 
as  loans,  notes  and  other  debt 
instruments;  lease  agreements;  stock 
and  other  instruments  of  property 
ownership,  whether  considered  tangible 
or  intangible. 

Obligations  means  the  amounts  of 
orders  placed,  cxtntracts  and  grants 


awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
lequire  payment  by  the  recipient  during 
the  same  or  a  future  period. 

Outlays  or  expenditures  meaiis 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of:  cai^h 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
Indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied,  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
on  accrual  basis,  outlays  are  the  sura  of: 
cash  disbursements  for  direct  charges 
for  goods  and  services;. the  amount  of 
indirect  expense  incurred;  the  value  of 
in-kind  contributions  applied;  and  the 
net  increase  (or  decrease)  in  the 
isnounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property  means  property  of 
any  kind  exceprt  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

Program  income  means  gross  imxMne 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  (see 
exclusions  in  paragraphs  12.924  (e)and 
(b)).  Program  income  includes,  but  is 
nvt  limited  to,  incorr.e  from:  fees  for 
services  performed,  the  use  or  rental  of 
real  or  personal  property  acquired  undar 
faderally-funded  projects,  the  sale  of 
commodities  or  items  fabrijated  under 
an  award,  license  flbes  and  royalties  on 
patents  and  copyrigl^its,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal  on  loans,  rebates,  credits, 
discounts,  etc.,  or  interest  earned  on  any  . 
of  them. 

Project  costs  means  all  allowable 
«:osts,  as  set  forth  in  tlie  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
aocomplishing  the  objectives  of  the 
award  during  the  proje<.1  period. 


Project  period  means  the  period 
ustahli-shed  in  the  award  do(;ument 
during  which  Federal  spon.sorship 
b«?gins  and  ends. 

Property  means,  unless  othe.'^vi.sti 
staled,  real  property,  equipment, 
supplies,  intangible  property,  and  debt 
in.strtjments. 

Feal  property  means  bnd,  including 
land  improvements,  structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment 

Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  Federal  awarding  agencies  to  cjizry 
out  n  project  or  program.  The  term 
includes  public  and  private  iustitutioii^: 
of  higher  education,  public  and  private 
hospitals,  commercial  organization.*, 
and  quasi-public  and  private  non-profji 
organizations  such  as,  but  not  limited 
to:  community  action  agracies,  research 
institutes,  educational  associations,  and 
health  centers.  "Hie  term  may  include,  at 
the  discretioD  of  the  Federal  awarding 
agency  foreign  or  iatemational 
organizations  (such  as  agencies  of  the 
United  Nations)  which  are  recipients, 
subreci  pients,  or  contractors  or 
subcontractors  of  recipients  or 
subrecipients.  Th«  term  does  not 
include  govemment-owmed  contractor- 
operated  facilities  or  research  centers 
providing  continued  support  for 
mission-oriented,  lai^e-scale  programs 
that  are  govermn«it*owned  or 
controlled,  or  are  designated  as 
federally-funded  research  and 
development  centers. 

Research  and  development  means  all 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  and  other  non-profit 
institutions. 

(1)  "Research"  is  defined  as  a 
systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding 
of  the  subject  studied. 

(2)  "Development"  is  the  systematit 
use  of  knowledge  and  understanding 
gained  from  research  directed  toward 
the  production  of  useful  materials, 
devices,  systems,  or  methods,  including 
design  and  development  of  prototypes 
and  processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techoiques 
where  such  activities  utilize  the  same 
facilities  as  other  researdi  and 
development  activities  and  wheiv  such 
activities  are  not  included  in  the 
instruction  function. 

Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $25,000). 

Subaward  means  an  award  of 
financial  assistance  in  the  fmrB  of 
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money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
that  is  excluded  from  the  definition  of 
"award"  in  this  section. 

Subrecipient  means  the  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided.  The  term 
may  include  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
Federal  awarding  agency. 

Supplies  means  all  personal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  a  funding 
agreement  ("subject  inventions"),  as 
defined  in  37  CFR  part  401,  "Rights  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
Under  Government  Grants,  Contracts, 
and  Cooperative  Agreements." 

Suspension  means  an  action  by  a. 
Federal  awarding  agency  that 
temporarily  withdraws  Federal 
sponsorship  under  an  award,  pending 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency- 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  the 
Department  of  the  Interior  regulations 
implementing  E.O.'s  12549  and  12689, 
"Debarment  and  Suspension."  See 
Subpart  D  of  43  CFR  part  12. 

Termination  means  the  cancellation 
of  Federal  sponsorship,  in  whole  or  in 
part,  under  an  agreement  at  any  time 
prior  to  the  date  of  completion. 

Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
cind  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obligations,  for  financial 
reports  prepared  on  a  cash  basis,  means 
the  amount  of  obligations  incurred  by 
the  recipient  that  have  not  been  paid. 
For  reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
an^ount  of  obligations  incurred  by  the 
recipient  for  which  an  outlay  has  not 
been  recorded. 


Unobligated  balance  means  the 
portion  of  the  funds  authorized  by 
Federal  awarding  agency  that  has  not 
been  obligated  by  the  recipient  and  is 
determined  by  deducting  the 
cumulative  obligations  from  the 
cumulative  funds  authorized. 

Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded 
and  the  amount  that  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

Working  capital  advance  means  a 
procedure  whereby  fiinds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§12.903    En*cl  on  oth«r  issuances. 

For  awards  subject  to  this  subpart,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  subpart  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  section  12.904. 

§12.904    Dm^lations. 

The  Office  of  Management  and  Budget 
(OMB),  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  subpart  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  subpart  shall  be 
permitted  only  in  unusual 
circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  All  requests 
for  class  deviations  shall  be  processed 
through  the  Assistant  Secretary — Polic>', 
Managem.ent,  and  Budget.  Federal 
awarding  agencies  may  apply  less 
restrictive  requirements  when  awarding 
small  awards,  except  for  statutory 
requirements.  Exceptions  on  a  case-by- 
case  basis  may  also  be  made  by  Federal 
awarding  agencies.  Bureau/office 
application  of  less  restrictive 
requirements  when  awarding  small 
awards,  except  for  statutory 
requirements  as  well  as  exceptions  on  a 
case-by-case  basis,  will  be  approved  by 
designated  official?  identified  in 
bureau/office  procedures. 

§12.905    Sutnwards. 

Unless  sections  of  this  subpart 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  subpart 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals,  or  other  non-profit 


organizations.  State  and  local 
government  subrecipients  are  subjeci  to 
the  proWsions  of  regulations 
implementing  the  grants  management 
common  rule,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  43  CFR  part  12. 

Pre>Award  RequiremenU 

§1^910    Purpose. 

Sections  12.911  through  12.917 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  Federal  awards. 

§  1 2.91 1    Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts  In  each 
instance,  the  Federal  awarding  agency 
shall  decide  on  the  appropriate  award 
instrument  (i.e.,  grant,  cooperative 
agreement,  or  contract).  The  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6301-08)  governs  the  use  of 
grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative 
agreement  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  tije  State,  local  government,  or  other 
recipient  when  canying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Public  Notice  and  Priority  Setting. 
Federal  awarding  agencies  shall  notify 
the  public  of  their  funding  priorities  for 
discretionary  grant  programs,  unless 
funding  priorities  are  established  by 
Federal  statute. 

§  1 2.91 2    Fomis  for  applying  for  Federal 
assistance. 

(a)  Federal  awarding  agencies  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  CFR  pari 
1320,  "Controlling  Paperwork  Burdens 
on  the  Public,"  with  regard  to  all  forms 
used  by  the  Federal  awarding  agenc)'  in 
place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  the  Federal  awarding 
agency. 

(c)  For  Federal  programs  covered  by 
E.O.  12372,  "Intergovernmental  Review 
of  Federal  Programs,"  the  applicant 
shall  complete  the  appropriate  sections 
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of  the  SF-424  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 
The  name  and  address  of  the  SPOC  for 
a  particular  State  can  be  obtained  from 
the  Federal  awarding  agency  or  the 
Catalog  of  Federal  Domestic  Assistance. 
The  SPOC  shall  advise  the  applicant 
whether  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review. 

(d)  Federal  awarding  agencies  that  do 
not  use  the  SF-424  form  will  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.0. 12372. 

f  12.913    Debarment  and  suspension. 

Federal  awarding  agencies  and 
recipients  shall  comply  with  the 
nonprocurement  debarment  and 
suspension  common  rule  implementing 
E.O.s  12549  and  12689.  "Debarment  and 
Suspension,"  Subpart  D  of  43  CFR  part 
12.  This  common  rule  restricts 
subawards  and  contracts  with  certain 
.  parties  that  are  debarred,  suspended  or 
otherwise  excluded  from  or  ineligible 
for  participation  in  Federal  assistance 
program  or  activities. 

§12.914    SfMcW  award  conditions. 

(a)  Federal  awarding  agencies  may 
impose  additional  requirements  as 
needed,  if  an  applicant  or  recipient: 

(1)  Has  a  history  of  poor  performance, 

(2)  Is  not  financially  stable. 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part, 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award,  or 

(5)  Is  not  otherwise  responsible. 

(b)  Additional  requirements  may  only 
be  imposed  provided  that  the  applicant 
or  recipient  is  notified  in  writing  as  to: 

(1)  llie  nature  of  the  additional 
requirements; 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective  action 
needed; 

(4)  The  time  allowed  for  completing 
the  corrective  actions;  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  Any  special  conditions  shall  be 
promptly  removed  once  the  conditions 
that  prompted  them  have  been 
corrected. 

f  12.915   Meirtc  system  of  measursment 

The  Metric  Conversion  Act.  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 


each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  Federal 
awarding  agencies  will  follow  the 
provisions  of  E.0. 12770.  "Metric  Usage 
in  Federal  Government  Programs." 
When  applicable,  the  awarding  agency 
shall  request  that  measurement- 
sensitive  information  to  be  included  as 
part  of  the  application  be  expressed  in 
metric  units.  When  required  by  the 
awarding  agency  for  grants  to  recipients, 
the  following  term  and  condition  will  be 
incorporated  into  the  grant: 

Proviflion 

All  progress  and  final  reports,  other 
reportf,  or  publications  produced  under  this 
award  shall  employ  the  metric  system  of 
measurement.  However,  the  recipient  may 
use  non-metric  measurements  to  the  extent 
that  the  recipient  has  supporting 
docuiaentation  that  the  use  of  metric 
measurements  is  impracticable  or  is  likely  to 
cause  lignificant  inefficiencies  or  loss  of 
markets  to  the  recipient,  such  as  when 
foreign  competitors  are  producing  competing 
products  in  non-metric  units. 

End  of  Provision 

§  1 2.916    Resource  Conservation  and 
Recovery  Act 

Under  the  Resource  Conservation  and 
Recovery  Act  (42  U.S.C.  6962).  any  State 
agency  or  agency  of  a  political 
subdivision  of  a  State  that  is  using 
appropriated  Federal  funds  must 
comply  with  Section  6002.  Section  6002 
requires  that  preference  be  given  in 
procurement  programs  to  the  purchase 
of  specific  products  containing  recycled 
materials  identified  in  guidelines 
developed  by  the  Environmental 
Protection  Agency  (EPA)  (40  CFR  parts 
247-264).  Accordingly,  State  and  local 
institutions  of  higher  education  and 
hospitals  that  receive  direct  Federal 
awards  or  other  Federal  funds  shall  give 
preference  in  their  procurement 
programs  funded  with  Federal  hinds  to 
the  pirchase  of  recycled  products 
pursuant  to  the  EPA  guidelines. 

§12.917    Certifications  and 
representations. 

Unless  prohibited  by  statute  or 
codified  regulation,  each  Federal 
awarding  agency  is  authorized  and 
encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 


ongoing  and  continuing  relationships 
writh  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  writh  the  authority 
to  ensure  recipients'  compliance  with 
the  pertinent  requirements. 

Post-Award  Requirements 

Financial  and  Proffnm  Management 

§12.920   ^rpose  of  financial  and  progrwn 
management 

Sections  12.921  through  12.928 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments,  and  rules  for 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

§12.921    Standards  for  financlat 
management  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data 
to  performance  data  and  develop  imit 
cost  information  whenever  practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following. 

(1)  Acciu-ate.  current  and  complete 
disclosiue  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirement  set  forth  in 
Section  12.952.  If  a  Federal  awarding 
agency  requires  reporting  on  an  accrual 
basis  from  a  recipient  that  maintains  its 
records  on  other  than  an  accrual  basis, 
the  recipient  shall  not  be  required  to 
establish  an  accrual  accounting  system. 
These  recipients  may  develop  accrual 
data  for  their  reports  on  the  basis  of  an 
analysis  of  the  documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  fiinds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  tmobligated 
balances,  assess,  outlays,  income  and 
interest. 

(3)  Efiiective  control  over  and 
accountability  for  all  funds,  property, 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amoimts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants,  or 
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payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMLA) 
(Pub.  L.  101-453)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CML^  Treasury-State 
Agreements  or  Lhe  CMIA  default 
procedures  codified  at  31  CFR  part  205, 
"Withdrawal  of  Cash  from  the  Treasiuy- 
for  Advances  under  Federal  Grant  and 
Other  Programs. '■ 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

[7]  Accounting  records,  including  cost 
accounting  records,  that  are  supported 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repaj-ment  of 
money  borrowed  by  the  recipient,  the 
Federal  awarding  agency  at  its 
discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
and  insurance  requirements  of  the 
recipient  are  not  deemed  adequate  to 
ijrotect  the  interest  of  the  Federal 
Government. 

(d)  The  Federal  awarding  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient 
coverage  to  protect  the  Federal 
Government's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above  in  Section 
12.921  (c)  &  (d),  the  bonds  shall  be 
obtained  from  companies  holding 
certificates  of  authority  as  acceptable 
sureties,  as  prescribed  in  31  CFR  part 
223,  "Surety  Companies  Doing  Business 
with  the  United  States." 

§  12.922    PaynMnL 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  of  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasur>'-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
part  205. 

(b)  (1)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to  maintain 
or  demonstrate: 

(i)  written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient,  and 

(ii)  financial  management  systems 
that  meet  the  standards  for  fund  control 


and  accountability  as  established  in 
Section  12.921. 

(2)  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursemer.fs  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  will 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  m.ade  by  the 
Federal  awarding  agency  to  the 
recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to,  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  Part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  paynntit  shall  be  submitted  on 
SF-270,  "R»>ouest  foMWvance  or 
Reimbursemfint,"  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  pa\Tnents  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  «±edule  or 
if  precluded  by  special  Federal 
awarding  agency  instructions  for 
electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  Federal  aw  arding  agencies  may 
also  use  this  method  on  any 
construction  agreement,  or  if  the  major 
portion  of  the  construction  project  is 
accomplished  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  assistance  constitutes  a  minor 
portion  of  the  project. 

(1)  When  the  reimbursement  method 
is  used,  the  Federal  awarding  agency 
shall  make  payment  vrithin  30  days  after 
receipt  of  the  billing,  unless  the  billing 
is  improper. 

(2)  Recipients  shall  be  authorized  to 
submit  a  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(0  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Federal  awarding  agency  has 
determined  that  reimbursement  is  not 
feasible  because  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agenq,'  may  provide  cash  on  a 


working  capital  advance  basis.  Uiidi^r 
this  procedure,  the  Federal  awarding 
agency  shall  advance  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  awardee's 
disbursing  cycle.  Thereafter,  the  Federal 
awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipienfs 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
sliall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute.  Federal  awarding  agencies  shall 
not  withhold  payments  for  proper 
ciiarges  made  by  recipients  at  any  time 
during  the  project  period  unless 
parag.'aph  (hKl)  or  (h)(2)  of  this  section 
apply: 

U)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements:  or 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129, 
"Managing  Federal  Credit  Programs." 
Under  such  conditions,  the  Federal 
awarding  agency  may,  upon  reasonable 
notice,  inform  the  recipient  that 
payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i){2)  of  this  section.  Federal 
awarding  agencies  shall  not  require 
separate  depository  account     or  funds 
provided  to  a  recipient  or  es;  polish  any 
eligibility  requirements  for  depositories 
for  funds  provided  to  a  recipient. 
However,  recipients  must  be  able  to 
account  for  the  receipt,  obligation  and 
expenditure  of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  are  encouraged  to 
use  women-ovNTied  and  minority-owTied 
banks  (a  bank  which  is  owned  at  li^ast 
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50  percent  by  women  or  minority  group 
members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  paragraph  (h) 
(1).  (2)  or  (3)  apply: 

(1)  The  recipient  receives  less  than 
S120,000  in  Federal  awards  per  vear. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services.  Payment  Management  System. 
P.O.  Box  6021.  Rockville.  MD  20852. 
Interest  amounts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  In  keeping  with 
Electric  Funds  Transfer  rules,  (31  CFR 
part  206),  interest  should  be  remitted  to 
the  HHS  Payment  Management  System 
through  an  electric  medium  such  as  the 
FEDWIRE  Deposit  system.  Recipients 
who  do  not  have  this  capability  should 
use  a  check.  State  universities  and 
hospitals  shall  comply  with  CMIA  as  it 
pertains  to  interest.  If  an  entity  subject 
to  CMIA  uses  its  own  funds  to  pay 
preaward  costs  for  discretionary  awards 
without  prior  written  approval  from  the 
Federal  awarding  agency,  it  waives  its 
right  to  recover  the  interest  under 
CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
subpart,  only  the  following  forms  shall 
be  authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270.  "Request  for  Advance  or 
Reimbursement."  Each  Federal 
awarding  agenc>'  shall  adopt  the  SF-270 
as  a  standard  form  for  all 
nonconstruction  programs  where 
electronic  funds  transfer  or 
predetermined  advance  methods  are  not 
used.  Federal  awarding  agencies. 
however,  have  the  option  of  using  this 
form  for  construction  programs  in  lieu 
of  the  SF-271,  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  SF-271,  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs."  Each  Federal 
awarding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
reauestine  reimbursement  for 


construction  programs.  However,  a 
Federal  awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provided 
adequate  information  to  meet  Federal 
needs. 

§  1 2J923    Cost  sharing  or  matching. 

(tO  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  tlie 
contributions  meet  all  of  the  following 
criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  neccssar)'  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  other  provisions  of  this 
subpart,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Federal  awarding  agency. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  a  Federal 
awarding  agency  authorizes  recipients 
to  donate  buildings  or  land  for 
construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of 
paragraph  (c)  (1)  or  (2)  of  this  section: 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Federal  awarding 
agency  may  approve  the  use  of  the 
current  fair  market  value  of  the  donated 
property,  even  if  it  exceeds  the  certified 
value  at  the  time  of  donation  to  the 
project. 

(d)  Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 


with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  o^ce  supplies,  laboratory 
supplies,  or  workshop  and  classroom 
supplies.  Value  assessed  to  donated 
supplies  included  in  the  cost  sharing  or 
matching  share  shall  be  reasonable  and 
shall  not  exceed  the  fair  market  value  of 
the  property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings,  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraph  (1)  or  (2)  of  this 
section  apply: 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  to  acquire 
equipment,  buildings,  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings,  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding 
agency  has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  their  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
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equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(i)  The  following  requirements  pertain 
to  the  recipient's  supporting  records  for 
in-kind  contributions  from  third  parties. 

(1)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(2)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§12.924    Program  Income. 

(a)  Federal  awarding  agencies  shall 
apply  the  standards  in  this  section  in 
requiring  recipient  organization  to 
account  for  program  income  related  to 
projects  financed  in  whole  or  in  part 
with  Federal  ^Jnds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  prcgrim  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  following  ways: 

(1)  added  to  funds  committed  to  the 
project  or  program  by  the  Federal 
awarding  agency  and  recipient  and  used 
to  further  eligible  project  or  program 
objectives; 

(2)  used  to  finance  the  non-Federal 
share  of  the  project  or  program;  or 

(.31  deducted  from  the  total  project  or 
program  allowable  cost  in  detennining 
the  net  allowable  costs  upon  which  the 
Federal  share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as 
described  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  program  income  in  excess 
of  any  limits  stipulated  shall  be  use  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(d)  If  the  Federal  awarding  agency 
does  not  specify  in  its  regulations  or  the 
terms  and  conditions  of  the  award  how 
program  income  is  to  be  used,  paragraph 
(b)(3)  of  this  section  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  of  this  section 
shall  apply  automatically  unless  the 
awarding  agency  indicates  in  the  terms 
and  conditions  another  alternative  on 
the  award  or  the  recipient  is  subject  to 
special  award  conditions,  as  indicated 
in  Section  12.924. 


(e)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  regarding 
program  income  earned  after  the  end  of 
the  project  period. 

(0  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  hemdled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  Sections  12.930  through  12.937). 

(h)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  condition 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  with  respect  to 
program  income  earned  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  applications, 
trademarks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
research  award. 

§  1 2.925    Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  Federal  awarding 
agency  requirements.  It  shall  be  related 
to  performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  Federal  awarding  agencies  for  one 
or  more  of  the  following  program  or 
budget  related  reasons. 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 


(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  Federal  awarding 
agency. 

(6)  The  inclusion,  unless  waived  by 
the  Federal  awarding  agency,  of  costs 
that  require  prior  approval  in 
accordance  with  0MB  Circular  A-21, 
■"Cost  Principles  for  Institutions  of 
Higher  Education,"  0MB  Qrcular  A- 
122.  "Cost  Principles  for  Non-Profit 
Organizations."  or  45  CFR  part  74 
Appendix  E.  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals."  or 
48  CFR  part  31.  "Contract  Cost 
Principles  and  Procedures."  as 
applicable. 

{7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  cateeories  of  expf  n«;e 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
award,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  dees  not  app'y  to 
the  purchase  of  supplies,  material, 
equipment,  or  general  sunport  ser\  ic^s. 

(d)  No  other  prior  approval 
requirements  for  specUlc  items  ma.  be 
imposed  unless  a  deviation  has  beien 
approved  by  OMB. 

(e)  Except  for  requirfr-»pnts  listed  n 
paragraph  {c)(l)and  (•,)!4)  of  this 
section.  Federal  Awarding  agencies  a.-e 
authorized,  at  their  option  to  waive  i  ost- 
related  and  administrative  prior  wr.t'en 
approvals  required  by  this  subpart  and 
OMB  Circulars  A-21  and  A-122.  Such 
waivers  may  include  authorizing 
recipients  to  do  any  one  or  more  cf  ihe 
following: 

(1)  Incur  pre-award  roGts"90  calendar 
days  prior  to  award  or  more  than  &0 
calendar  days  with  the  prior  approval  of 
the  Federal  awarding  agency.  Ali  pt;- 
award  costs  are  incurred  at  the 
re<:ipient's  risk  (i.e.,  the  Federal 
awarding  agenc>'  is  under  no  oblige:. on 
to  reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
conditions  listed  below  apply.  For  one- 
time extensions,  the  recipient  must 
notify  the  Federal  awarding  agenc\  .n 
writing,  with  the  supporting  reasons 
and  revised  expiration  date,  at  least  10 
days  before  the  expiration  date  spec  ified 
in  the  award.  This  one-time  extension 
may  not  be  exercised  merely  for  tbt^ 
purpose  of  using  unobligated  balant  es. 
The  conditions  that  prevent  issuance  of 
a  one-time  extension  are: 
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01  the  terns  and  coDditioos  of  award 
prohibit  the  eKtenston; 

(ii)  th»  ttOansioB  requites  additional 
Federal  fuade;  or 

(iii)  the  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  pioiect. 

(3)  Cany  ierward  unobligated 
balances  to  subsaaoeat  furiding  periods. 

(4)  For  a%vards  the  support  resaarch. 
unless  the  Fedstil  awar^^agency 
provides  otherwise  in  the  award  or  in 
the  agency's  repilatinis,  the  {Mior 
approval  requiieiaeats  described  in 
paragraph  (eMl)  through  O)  of  this 
section  are  automattcally  waived  (i.e.. 
recipients  need  not  certain  such  prior 
approvals)  unless  one  of  the  cooditions 
included  in  parwraph  (eX2l  applifCs. 

(f)  The  Feaeral  awarding  agency  may. 
at  Ms  option,  restrict  the  transfer  of 
funds  among  direct  cost  categories  or 
programs,  functions,  and  activities  for 
awards  in  which  the  Fed«al  share  of 
tlwpniect  eouneds  SlOO.OOO  and  the 
cumulative  SBOont  of  the  transfer 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budgst  as  last 
approved  b^  the  Federal  awarding 
agency.  No  Federal  aw^^ng  agoicy 
shall  permit  a  transfer  that  would  cause 
any  Federat  appropriation  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intent  of  the  appropriation. 

(g)  No  other  changes  to 
nenconstmction  budgets,  except  for  the 
ch«iges  described  in  paragraph  ())  of 
this  section  require  prior  approval. 

(h)  For  ooostruction  awaras, 
recipients  shall  request  prior  written 
approval  promptly  Eram  Federal 
awuding  ^sndes  for  budget  revisions 
whenever  paragraph  (h)(1),  (2)  or  (3)  of 
this  section  apply: 

(1)  the  revision  resuhs  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program; 

(2)  additional  Fetkral  funds  are 
needed  to  complete  the  project;  or 

(3)  the  recipient  requests  a  revision 
that  invohres  tped&c  costs  for  which 
prior  written  ^proval  requirements 
m^  be  imposed  under  Section  12.927. 

(i)  No  otner  prior  a{^n)val 
fsquirenents  (ot  specific  items  will  be 
impoeed  imless  OMB  approves  a 
deviation. 

iil  When  a  Federal  awarding  a^ncy 
makes  an  award  that  provides  support 
for  both  construction  and 
nonconstniction  woric.  the  Federal 
awarding  agency  nay  require  the 
recipient  to  request  prior  approval 
befme  mriung  any  fund  or  budget 
transfers  betvween  the  two  tjrpes  of  work 
supported. 

00  For  both  construction  and 
nonconstniction  awards.  Federal 


awarding  agencies  shall  require 
recipvnts  to  notify  the  Fed«al 
awarding  agpncy  is  writing  promptly 
whenever  thesBBOunt  of  Federal 
authorized  funds  is  expected  to  exceed 
the  needs  of  the  recipient  for  the  project 
period  by  more  than  $5,000  or  five 
percent  of  the  Federal  award,  whichever 
is  greater.  This  notificatioD  shall  not  be 
requited  if  an  appUcatioa  for  additional 
funding  is  submitted  ior  a  continuation 
award. 

(I)  When  laqoesting  approval  for 
bodigat  rvnsians.  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  Federal  awarding 
agency  ifldicattes  that  a  letter  of  request 
suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  the  Federal  awarding  agency 
shall  review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
hare  been  approved.  If  the  revision  is 
still  mder  cortsideffation  at  the  end  of 
30  cafendar  days,  the  Federal  awarding 
agency  ^lall  inCorm  the  recipient  in 
writing  of  the  date  when  the  recipient 
may  efxpect  the  decisicm. 

Sl2.9tt   NeorFederal  audit*. 

Certain  recipients  and  subrecipients 
shall  be  subject  to  non-Federal  audits  in 
accordance  with  the  applicable  directive 
from  the  table  below. 


Typ©  of  recipient 

Appiicat)le  directh/e 

lns1iU*>no»hightf 

OMB  Ocular  A-133. 

education  or  oltMr 

nonfxoM  ovganaa- 

bon. 

State  or  kx;ai  govenv 

Single  Aucfit  Act  31 

mett. 

U.S.C.  7501-7  and 

43  CFR  Part  t2. 

SutJpartB. 

HosptW 

OMBCifcuiarA-133 

or  audtt  «equii»- 

nents  ot  ttis  Fed- 

erat  awarding 

agency. 

§12.927    AUowable  Coats. 

Federal  awardii^  agencies  shall 
determine  allowable  costs  in  accordance 
with  the  type  of  entity  incurring  the 
costs,  using  the  appropriate  directive 
from  the  table  below. 


Entity  incuning  costs 


Stale,  kxai.  or  Feder- 
ally recognized  In- 
dian Tribe. 

Norvprofit  ofgamzalion 


Afyilii'alntB  diniiive 


OMB  Circular  A-V. 
Cost  Principtes  for 
State  and  Local 
Governments. 

OMB  Circuiar  A-t22, 
Cost  Principles  for 
NoThpraft  Oigar»- 
zalionsand43 
Cf-R  ^2.927P^. 


Entity  mcuning  costs 

AppfcaMidtoeclM* 

InsfituyonofHiglWf 

OMBCtKiiiarA-21. 

Education 

Cost  Principles  for 

Frincationat  Institu- 

* 

tions. 

Hospital  .._ _ 

45  CFR  74.  Appen- 

. 

dbc  E,  Principles 

fcr  Detemaning 

^ 

Costs /^jplicabie 

to  Research  and 

DtMiopment 

- 

Under  Grarts  and 

CoHtnctswith 

Hoapitais. 

Commercial  organiza- 

48 CFR  Pact  31. 

tion  or  non-pcofit  or- 

Contract  Principles 

ganizalion  feted  in 

and  Procedures,  or 

Attachment  C  of 
OMB  Circutar  A- 

umfOrm  cost  ac- 

Luunniy  &ubkmuuu 

122. 

thai  comply  wiMi 

cost  principles  ac- 

ceptaUatottie 

Federal  agency. 

§l2.92t   PmteitH  nralefclim  eTHmdn. 

Where  a  funding  period  is  specified. 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  I^eral  awarding 
agency. 

Property  Standards 

§12.939   Purpose  of  prepetty  standat  tfs. 

Sections  12.931  through  12.^7  set 
forth  uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to^a  project 
supported  by  a  Federal  award.  TTie 
recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§  12.931  through  12.937. 


Recipients  shall,  at  a  minimam, 
provide  the  equivalent  insurance 
coverage  for  real  |Moperty  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federalfy-owned  pn^)«ty 
need  not  be  insured  mriess  required  1^ 
the  terms  ai>d  conditions  of  the  award. 


§12.932 

(a)  Title  to  reel  property  shall  vest  in 
the  recipient  sidsject  to  the  cosditicm 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encundwr  the  property  without 
apjDSOval  of  the  awardin|  agpncy. 

(b)  The  recipient  ^talToMain  written 
approval  by  the  Fedwal  awarding 
agency  for  the  use  of  real  property  in 
other  fadaally-spoasoved  presets  when 
the  recipient  detersMnes  that  the 
property  is  no  longer  needed  for  the 
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purpose  of  the  original  project.  Use  in 
other  projects  shall  be  limited  to  those 
under  federally-sponsored  projects  (i.e., 
awards)  ot  prograuns  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  Department  of  the 
Interior. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  dtsposition 
instructions  from  the  Federal  awarding 
agency  or  its  successor.  The  Federal 
awarding  agency  shall  give  wie  or  more 
of  the  following  disposition 
instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Federal  awarding 
agency  and  pay  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selfing  and  fix-up  expenses, 
if  any,  from  the  sales  proceeds).  When 
the  recipient  is  authorized  or  required  to 
sell  the  property,  proper  sales 
procedures  shall  be  established  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

S 1 2.933    FMterally-owned  and  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  to  the 
Federal  awarding  an  inventory  listing  of 
federally-owned  property  in  their 
custody.  Upon  completion  of  the  award, 
or  when  the  property  is  no  longer 
needed,  the  recipient  shall  report  the 
property  to  the  Federal  awarding  agency 
for  further  Federal  utilization. 

(2)  If  the  Federal  awarding  agency  has 
no  further  need  for  the  property,  it  shall 
be  declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  Federal  awarding  agency  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g.. 


the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710  (I))  to  donate  research  equipment 
to  educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821,  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  Federal  awarding 
agency  has  the  option  to  vest  title  to 
property  acquired  with  Federal  funds  in 
the  recipient  without  further  obligation 
to  the  Federal  Government  and  under 
conditions  the  Federal  awarding  agency 
considers  appropriate.  Such  property  is 
"exempt  property."  Should  a  Federal 
awarding  agency  not  establish 
conditions,  title  to  exempt  property 
upon  acquisition  shall  vest  in  the 
recipient  without  further  obligation  to 
the  Federal  Government. 

§12.934    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(1)  activities  sponsored  by  the  Federal 
awarding  agency,  then 

(2)  activities  sponsored  by  other 
Federal  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  Federal  awarding 
agency  that  financed  the  equipment; 


second  preference  shall  be  given  to 
projects  or  programs  sponsored  by  other 
Federal  agencies.  If  the  equipment  is 
owned  by  the  Federal  Government,  use 
on  other  activities  not  sponsored  by  the 
Federal  Government  shall  be 
permissible  if  authorized  by  the  Federal 
awarding  agency.  User  charges  shall  be 
treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
Federal  awarding  agency. 

(0  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  »or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Uhimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  show  n  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  sHall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
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Any  loss,  danage,  ordieft  of  eqnipment 
shaFf  bo  inve&tii^ed.  and  folly 
documented,  ff  the  ecjoipnient  was 
owned-hy  the  FMeral  Government,  the 
recipient  shaR  preinptiy  notify  the 
Federal  awarding  agency. 

\oj  A€KtfBQ.w^  Bianifenance  ppoc^eGures 
sli&n  DO  nnpiniienteQ  to  keep  tn^ 
equipment  in  good  condition. 

(6)  Where  tne  lecipient  is  autiierized 
or  reqniied  to  seH  the  eqeipment, 
proper  sbIm  piDoedunje  shaR  be 
established  which  provide  for 
compelitioB  to  Ae  extent  practicable 
and  res«ik  in  the  hi^iest  possiMe  rettiFD. 

(g)  When  the  recipient  no  Iong» 
needs  the  equipment,  the  equipment 
may  be  usaa  kr  otter  actiTitkes  in 
accordance  with  the  following 
standards.  Fbr  equipment  with  a  current 
per  unit  fair  market  value  of  $5,000  or 
more,  the  recipient  may  retain  the 
equipment  fiar  other  uses  if 
compensation  ia  macie  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  nnount  of  compensation 
shall  be  computed  by  applying  the 
percentage  m  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  tho  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
fram  the  Federal  awarding  agency.  The 
Federal  awarding  agency  shall 
determine  whether  the  equipm«it  can 
be  used  to  meet  the  agency's 
requirements.  If  no  requiremerrt  exists 
within  that  agency,  the  availability  of 
the  equipment  shall  be  reported  to  the 
General  Services  Administration  by  the 
Federal  awarding  agenc>-  to  determine 
whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  The  Federal  awarding  agency 
shall  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern: 

(1)  If  so  instructed,  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  Federal 
awarding  agency  an  amount  computed 
by  applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program.  However,  the  recipient  shall 
be  permitted  to  deduct  and  retain  from 
the  Federal  share  $500  or  ten  percent  of 
the  proceeds,  whichever  is  less,  for  the 
recipient's  selHng  and  handling 
expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 


percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  ourent  fair 
marktt  vaUie  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  agnipmftijt  the 
recipient  will  be  reimbursed  by  the 
Fedeial  awarding  agency  for  such  costs 
incuned  in  its  deposition. 

(k)  The  Faderal  awanhng  agency  may 
reserve  the  ri^  to  transfer  tho  tiile  to 
the  FiMleral  Gowerament  or  to  a  third 
party  named  by  the  Faderal  Gowmmefit 
when  the  third  puty  is  otherwise 
eligifafe  under  existing  statutes.  The 
transin  shall  be  subject  to  the  following 
standards. 

(1)  The  equipment  shall  be 
approfmately  identified  in  the  award  or 
otherwise  d^cribed  to  the  recipient  in 
writing. 

(2)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within 
120  calendar  days  after  receipt  <d  a  final 
inventory.  The  final  inventory  shall  list 
all  eqppment  acquired  with  Federal 
funds  and  federally  owned  equipmenL 
If  the  Federal  awarding  agency  ^Is  to 
issue  disposition  instructions  within  the 
120-coleadar'day  period,  the  recipient 
shall  apply  the  standards  of  this  section, 
as  appropriate. 

(3]  When  the  Federal  awarding  agency 
exercises  its  right  to  take  title,  the 
equipment  shall  be  subject  to  the 
provisions  for  federally  owned 
equipmeat. 

§12.9dS    Supplies  and  other  expandafala 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  Ls  a 
residual  inventory  of  unused  supplies 
exceeding  $5 .000  in  total  aggref^e 
value  upon  termination  or  completion 
of  tha  project  or  program  and  the 
supplies  are  not  needed  for  any  other 
federally  sponsored  project  or  program, 
the  recipient  shall  retain  the  supples 
for  use  on  non-Federal  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
same  manner  as  for  equipment. 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
pnvate  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute,  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 


S12.«3« 

(a)  The  cecipient  may  copyrig{it  any 
work  that  is  sal^ect  to  copyright  and 
was  developed,  or  for  wlddi  ownership 
was  purchased,  under  an  award.  The 
Federal  awarding  agencyfies)  reserves  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce^  publish, 
or  otherwise  use  the  work  fbr  Federal 
purposes,  and  to  authorize  odiers  to  do 
so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  inchnfog  government- 
wide  regulations  issued  fa^^  the 
Department  of  Commerce  at  37  CFR  part 
401,  "Rights  to  biventions  Made  by 
Nonpro^  Organizations  and  SmaU 
Business  Firms  Under  Government 
Grants.  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  warred  by  the  Federal 
awarding  agency,  tfie  Federal 
Government  has  the  right  to: 

(1)  Obtain,  reprodiice,  publish  or 
otherwise  use  the  data  first  ptodaced 
under  an  award;  and 

(2)  Authoriae  others  to  receive, 
reproduce,  pufoiisli,  or  otberwiso  uso  the 
data  for  Federal  pfurnoaes. 

(d)  Title  to  iatangujfo  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally  authorixed  purpose,  and  the 
recipient  shall  not  anoanber  the 
property  witboHt  approval  of  th« 
Federal  awarding  agmcy.  When  no 
longer  needed  for  the  ori^nally 
authorized  purpose,  disposition  (rf'the 
intangible  propwty  ^all  occur  in 

ai  cordance  with  the  provisions  of 
Section  12.934(8). 

§12.937    Property  trust  ralatlenahip. 

Real  property,  equiinnent.  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Agencies  may  require  recipients  to 
record  liens  or  other  appropriate  notices 
of  record  to  indicate  thai  personal  or 
real  property  has  been  aoqmred  or 
improved  with  Federal  funds  and  that 
use  and  disposition  conditions  apply  to 
the  property. 

Procurement  Standards 

§12.940   RirpoM  or  procurement 
stanoards. 

Sections  12.941  through  12.94Sset 
forth  standards  for  use  by  recipients  in 
establishing  procednres  fbr  the 
procurement  of  supphes  and  other 
expendable  property,  equipment,  real 
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property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  materials  and  services  are 
obtained  in  an  effective  manner  and  in 
compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved 
by  OMB. 

§  12.941    Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
s-itisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of 
an  award  or  other  agreement.  This 
includes  disputes,  claims,  protests  of 
award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  statute  are  to  be 
referred  to  such  Federal,  State  or  local 
authority  as  may  have  proper 
jurisdiction. 

S 1 2.942    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  that  employs  or  is  about  to 
employ  any  of  the  pwties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
grat  jities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  wh^ch  the  ilaancial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

%  12.A43   Competitton. 

Ail  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 


the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  the  related 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  tiiat  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§  1 2.944    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide,  at  a 
minimum,  that: 

(l)Jlecipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government;  and 

(3]  Solicitations  for  goods  and 
ser\ices  provide  for  all  of  the  following. 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
the  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(iij  Requirements  whirii  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  sp>ecific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 


natural  resoiuxss  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  effwts  shall  te  made  by 
recipients  to  utilize  small  businesses', 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  availd)le  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  wi;h 
consortiums  of  small  businesses, 
minority-owned  firms,  and  women's 
bu.siness  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g..  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percenfage- 
of-r.ost"  or  "pe.T;entage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used, 

(d)  Contracts  shall  be  made  only  with 
rt'sponsible  contrectors  who  posses  the 
potential  ability  to  perform  successfully 
under  the  terras  and  conditions  of  the 
proposed  procu.^ment.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  tedmical 
resources,  and  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
implementation  of  E.O.S  12549  and 
12689,  "Debarment  and  Suspension." 
See  Subpart  D  of  43  CFR  part  12. 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding 
agency,  pre-award  review  of 
procurement  documents,  such  as 
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request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc.. 
when  any  of  the  following  conditions 
apply. 

(11 A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
$25,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modiHcation 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

S12.9^    Cost  and  prtce  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  docimiented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability. 
and  allowability. 

f12.94e    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection, 

(b)  justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained,  and 

(c)  basis  for  award  cost  or  price. 

S12.M7    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions, 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow-up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions,  and 
specifications  of  the  contract. 

$12,948   Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  provisions 
below  in  all  contracts  and  subcontracts. 


(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  b«  appropriate. 

(d)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  E^ccept  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  tmd 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000.  the 
Federal  awarding  agency  may  accept  the 
bonding  policy  and  requirements  of  the 
recipient,  provided  the  Federal 
awarding  agency  has  made  a 
determination  that  the  Federal 
Government's  interest  is  adequately 
■  protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows. 

fl)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall.' 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
reouirad  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 


holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  223,  "Surety  Cmnpanies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  Federal  awarding  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  contractor  that  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  subpart,  as  applicable. 

Reports  and  Records 

§12.950    Purpose  of  reports  and  records. 

Sections  12.951  through  12.953  set 
forth  the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements. 

§  12.951    Monttortng  and  rsporUng  program 
performance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function,  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure  that 
subrecipients  have  met  the  audit 
requirements  in  Section  12.926. 

(b)  The  Federal  awarding  agency  shall 
prescribe  the  &«quency  of  submission 
for  performance  reports.  Except  as 
provided  in  §  12.951(f),  performance 
reports  will  not  be  required  more 
frequently  than  quarterly  or  less 
frequently  than  annually.  Annual 
reports  shall  be  due  90  calendar  days 
aher  the  end  of  the  grant  year;  quarterly 
or  semi-annual  reports  shall  be  due  30 
days  after  the  end  of  the  reporting 
period.  The  Federal  awarding  agency 
may  require  annual  reports  iMfore  the 
anniversary  dates  of  multiple  year 
awards  in  lieu  of  these  requirements. 
Final  performance  reports  are  due  90 
calendar  days  after  the  expiration  or 
termination  of  the  award. 

(c)  A  final  technical  or  performance 
report  shall  be  required  after  completion 
of  the  project  only  if  the  awarding 
agency  determines  this  to  be 
appropriate. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following: 


IMI 
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(1)  A  coin[>arison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

[2]  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

lO  Recipients  shall  immediately  notify- 
the  Federal  awarding  agency  of 
developments  that  hive  a  significant 
impaci  on  the  award-supported 
activities.  Also,  notification  shall  be 
given  in  the  case  of  problems,  delays,  or 
adverse  conditions  that  materially ' 
impair  the  ability  to  meet  the  objectives 
of  the  award.  This  notification  shall 
include  a  statement  of  the  action  taken 
or  contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(g)  Federal  awarding  agencies  may 
make  site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFRpart  1320  when  requesting 
performance  data  from  recipients. 

§12.952    Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A,  Financial 
Status  Report. 

(i)  Each  Federal  awarding  agency  will 
require  recipients  to  use  either  the  SF- 
269  or  SF-269A  to  report  the  status  of 
funds  for  ail  nonconstruction  projects  or 
programs.  A  Federal  awarding  agency 
may,  however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  Federal 
awarding  agency  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  an  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 


accrual  information  through  best 
estimates  based  upon  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  Federal  awarding  agency 
shall  determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequMitly  than 
quarterly  or  less  fi^uently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  The  Federal  awarding  agency 
shall  require  recipients  to  submit  the 
SF-269  or  SF-269A  (an  original  and  no 
more  than  two  copies)  no  later  than  30 
days  after  the  end  of  each  specified 
rep>orting  period  for  quarterly  and  semi- 
annual reports,  and  90  calendar  days  for 
annual  and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by 
the  Federal  awarding  agency  upon 
request  by  the  recipient. 

(2)  SF-272.  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients,  the  Federal  awarding  agency 
shall  require  each  recipient  to  submit 
the  SF-272  and,  when  necessary,  its 
continuation  sheet,  SF-272a.  The 
Federal  awarding  agency  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(ii)  Federal  awarding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks"  section 
of  the  report. 

(iii)  When  practical  and  deemed 
necessary.  Federal  awarding  agencies 
may  require  recipients  to  report  in  the 
"Remarks"  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days.  Recipients  shall  provide  short 
narrative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  1 5  calendar 
days  following  the  end  of  each  quarter. 
The  Federal  awarding  agencies  may 
require  a  monthly. report  from  those 
recipients  receiving  advances  totaling 
Si  million  or  more  per  year. 

(v)  Federal  awarding  agencies  may 
waive  the  requirement  for  submi.ssion  of 
the  SF-272  for  any  one  of  the  following 
reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  the  advances  are  monitored  through 
other  forms  contained  in  this  section; 

(B)  If,  in  the  Federal  awarding 
agency's  opinion,  the  recipient's 
accounting  controls  are  adequate  to 


minimize  excessive  Federal  advances; 
or 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  age.nLy 
needs  additional  information  or  more 
frequent  reports,  the  following  shall  he 
observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  Federal  awarding 
agencies  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  under  the  "Remarfcs" 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agency 
determines  that  a  recipient's  accounting 
system  does  not  meet  the  standards  in 
Section  12.921,  additional  pertinent 
information  to  further  monitor  awards 
may  be  upon  written  notice  to  the 
recipient  until  such  time  as  the  system 
is  brought  up  to  standard.  The  Federal 
awarding  agency,  in  obtaining  this 
information,  shall  comply  with  report 
clearance  requirements  of  5  CFR  part 
1320. 

(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any  line  item 
or  any  report  if  not  necessary. 

(4)  Federal  awarding  agencies  may 
accept  the  identical  iriformation  from 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  lieu  of  prescribed 
formats. 

(5)  Federal  awarding  agencies  may 
provide  computer  or  electronic  outputs 
to  recipients  when  such  expedites  or 
contributes  to  the  accuracy  of  reporting. 

§12.953    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 
shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertin^it  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report.  The 
only  exceptions  are  the  following: 

(1)  If  any  htigation,  clainn,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
iKjuipment  acquired  with  Federal  funds 
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shall  be  retained  for  3  years  after  Tina  1 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  applicable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc  as  specified  in 
paragraph  12.953(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records. 

(d)  TTie  Federal  awarding  agency  will 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  possess  long 
term  retention  value.  However,  in  order 
to  avoid  duplicate  recordkeeping,  a 
Federal  awarding  agency  may  make 
arrangements  for  recipients  to  retain  any 
records  that  are  continuously  needed  for 
joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General.  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no 
Federal  awarding  agency  shall  place 
restrictions  on  recipients  that  limit 
public  access  to  the  records  of  recipients 
that  are  pertinent  to  an  award,  except 
when  the  Federal  awarding  agency  can 
demonstrate  that  such  records  shall  be 
kept  conBdential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  the  Federal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
following  tyj>es  of  documents,  and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal 
awarding  agency  or  the  subrecipient 
submits  to  the  recipient  the  proposal, 
plan,  or  other  computation  to  form  the 
.  basis  for  negotiation  of  the  rate,  then  the 


3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
the  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Federal  awarding  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

Termination  and  Enforcement 

§  12.960    Purpose  of  termination  and 
enforcement 

Sections  12.961  and  12.962  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 

§12.961    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraph  (a)(1), 
(a)(2)  or  (a)(3)  apply. 

(1)  By  the  Federal  awarding  agency,  if 
a  recipient  materially  fails  to  comply 
with  the  terms  and  condittons  of  an 
award. 

(2)  By  the  Federal  awarding  agency 
with  the  consent  of  the  recipient,  in 
which  case  the  two  parties  shall  agree 
upon  the  termination  conditions, 
including  the  effective  date  and,  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated. 

(3)  By  the  recipient  upon  sending  to 
the  Federal  awarding  agency  written 
notification  setting  forth  the  reasons  for 
such  termination,  the  effective  date, 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However, 
if  the  Federal  awarding  determines  in 
the  case  of  partial  termination  that  the 
reduced  or  modified  portion  of  the  grant 
will  not  accomplish  the  purposes  for 
which  the  grant  was  made,  it  may 
terminate  the  grant  in  its  entirety. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  12.971(a), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

§12.962    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  Federal  awarding 
agency  may  in  addition  to  imposing  any 


of  the  special  conditions  outlined  in 
Section  12.914,  take  one  or  more  of  the 
following  actions,  as  appropriate  in  the 
circumstances. 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the 
Federal  awarding  agency. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  shall  provide  the  recipient  an 
opportunity  for  hearing,  appeal,  or  other 
administrative  procee^ng  to  which  the 
recipient  is  entitled  under  any  statute  or 
regulation  applicable  to  thie  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  Federal  awarding 
agency  expressly  authorizes  them  in  the 
notice  of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  paragrai>h  (c) 
(1)  and  (2)  of  this  section  apply: 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  eRiactive  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it.  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under 
E.O.s  12549  and  12689  and  the  Federal 
awarding  agency  implementing 
regulations  (see  43  CFR  Part  12). 

After-the-Award  Requirements 

§12.970    Purpose. 

Sections  12.971  through  12.973 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 
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§  1 2.971    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  Federal  awarding  agency 
may  approve  extensions  when  requested 
by  the  recipient. 

(b)  Unless  the  Federal  awarding 
agency  authorizes  an  extension,  a 
recipient  shall  liquidate  all  obligations 
incurred  under  the  award  not  later  than 
90  calendar  days  after  the  funding 
period  or  the  date  of  completion  as 
specified  in  the  terms  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 

(c)  The  Federal  awarding  agency  shall 
make  prompt  payments  to  a  recipient 
for  allowable  reimbursable  costs  under 
the  award  being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balance  of  obligated  cash 
that  the  Federal  awarding  agency  has 
advanced  or  paid  and  that  the  recipient 
is  not  authorized  to  retain  for  use  in 
other  projects.  OMB  Circular  A-129 
governs  unretumed  am.ounts  that 
become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  tiie  Federal 
awarding  agency  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  closeout  reports  are  received. 

(0  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
Sections  12.931  through  12.937. 

(g)  If  a  final  audit  has  not  been 
performed  prior  to  the  closeout  of  an 
award,  the  Federal  awarding  agencv 
shall  retain  the  right  to  recover  an 
appropriate  amount  after  fully 
considering  the  recommendations  on 
disallowed  costs  resulting  from  the  final 
audit. 

§  23.972    Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  the  Federal  award 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  Section 
12.926. 

(4)  Property  management 
requirements  in  Sections  12.931  through 
12.937. 

15)  Records  retention  as  required  in 
Section  12.953. 


(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Federal 
awarding  agency  and  the  recipient, 
provided  the  responsibilities  of  the 
recipient  referred  to  in  paragraph 
12.973(a),  including  those  for  property 
management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§  12.973    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  the  recipient 
does  not  pay  within  a  reasonable  period 
after  the  demand  for  payment,  the 
Federal  awarding  agency  may  reduce 
the  debt  by: 

(1)  making  an  administrative  offset 
against  other  requests  for 
reimbursements; 

(2)  withholding  advance  pavTnents 
otherwise  due  to  the  recipient;  or 

(3)  taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  w  ith  4  CFR  Chapter  II, 
"Federal  Claims  Collection  Standards." 

Appendix  A  to  Subpart  F— Contract 
Provisions 

Ail  contracts,  awarded  b\  a  recipient 
including  small  purchases,  siiall  contain  the 
following  provisions  as  applicable: 

1.  Equal  Employment  Opponunity— All 
contracts  shsall  contain  a  provision  r*H}uiring 
compliance  with  E.O.  11246.  "Equal 
Employment  Opportunity."  as  amended  by 
E.O.  1137.5,  "Amending  Executive  Order 
11246  Relating  to  Equal  Emplovment 
Opportunity."  and  as  supplemented  by 
regulations  at  41  CFR  part  60,  "Office  of 
Federal  Contract  Compliance  Programs. 
Equal  Emplov-ment  Opportunity.  DepartT.cr.t 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  118 
use.  874  and  40  U.S.C.  276c>— All 
contracts  and  subgrants  in  excess  of  $2,000 
for  construction  or  repair  awarded  by 
recipit»nts  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C  874).  as 
supplemented  by  Depwrtment  of  Labor 
regulations  (29  CFR  part  3.  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Pan  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repiair  of  public 
work,  to  give  up  any  psul  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 


suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act.  as  amended  (40  I  ■'  S  C 
276a  to  o-7>— When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2,000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5.  "Ubor  Standards 
Provisions  Applicable  to  Contracts  Go\em.ng 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contraitors 
shall  be  required  to  pay  wages  to  labort-rs  d.'d 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretar\  of 
Labor.  In  addition,  contractors  shallbe 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Scffty 
Standards  Act  (40  U.SC.  327-3J3>— VV  .Vre 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $2,000  for 
construction  contracts  and  in  excess  of 
52.500  for  other  contracts  that  involve  t.he 
emplo>Tnent  of  mechanics  or  laborers  shail 
include  a  provision  for  compliance  with 
.Sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Ad  (40  IS  C 
327-333),  as  supplemented  bv  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
.Section  102  of  the  Act,  each  co.ntrac'.or  s.hali 
be  r«juired  to  compute  the  wages  of  evi  rv 
mechanic  and  latmrer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  n 
excess  of  the  standard  work  weak  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  1 '  .• 
times  the  basic  rate  of  pay  for  ail  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  Is  applicable  u> 
construction  work  and  provides  th^t  no. 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  worki.ng  i  unditions 
which  are  unsanitar\'.  ha:ardous  or 
dangerous.  These  mqui.'-'^ments  do  not  <"pply 
to  the  purchases  of  supplies  or  raatenals  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Stade  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  anv 
resulting  invention  in  accordance  with  37 
CFR  part  401.  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants.  Contracts 
and  Cooperative  Agreements, '  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6  C7eon  Air  Act  (42  U.SC.  7401  et  seq  I 
and  the  Federal  Water  Pollution  Control  Act 
(33  use  1251  etseq.).  as  amended!— 
(xmtracts  and  subgrants  of  amounts  in  c\c  "sv 
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of  S100.000  shatl  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
att  applicalile  standards,  orders  or  regulations 
issued  pomunt  to  the  Clean  Air  Act  (42 
U.S.C  74m  et  seq.>  and  the  Ptederal  Water 
Pollution  Cbntrof  Act  as  mavwiwi  (33  U.S.C 
1251  et  sen.).  Viohtitins  shall  be  reported  to 
th?  Federal  awuidii^  qgpncy  and  th« 
Regional  Officv  of  the  Bnvironniental 
Protectfon  Agracj  (BPA  J. 

7.  Byrd  Anti-LotAxying  Amertdment  (31 
U.S.C.  7352/— Contractors  who  apply  or  bid 
for  an  award  ofSIOOjOOO  or  more  sfaatl  file 
the  iBqulied  certfficatfbn.  Bach  tier  certifies 
to  the  tier  abore  dat  K  wtU  not  and  has  not 
used  Federal  appropriatad  fonds  to  pay  any 
person  or  oi^nization  fbr  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  emplojwe  of  a  inmber  of  Congress  in 
connection  with  ohtaining  any  Federal 
xxHitract,  grant  or  any  other  award  covered  by 
31  U.S.C.  t3S2.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Piedetal  funds  that 
takes  pfaice  in  connection  with  obtaining  any 
Federal  award.  Such  discKisures  are 
forwarded  from  tier  to  tier  op  to  the 
recipient 

S.  Debarment  and  Stapension  (E.O.s  12549 
and  12689i — No  contracts  shall  be  made  to 
parties  listed  on  the  General  Services 
Administration's  "Lists  of  Parties  Excluded 
from  Fadeiat  Procmement  or 
Nonprocwenmit  Wugiains"  in  accordance 
with  B.0.8  12S49  and  12869.  IMMfment  and 
Suspension. "  This  list  contains  tiw  names  of 
parties  dabaned,  snspended,  or  otherwise 
exchidad  by  agencies,  and  contractors 
declared  ineli^bla  uadar  aUtutoty  or 
regulatory  autborily  othar  than  E.Q  12549. 
Contractors  vritb  awards  that  exceed  the 
small  purchase  thieahotd  shall  provide  the 
required  certificatioa  regarding  its  exclusion 
status  and  that  of  its  principals. 
•         •         •         •         • 

(FR  Doc.  94-20974  Filed  8-25-94.  a:45  ami 


NATIONAL  SaEMCE  FOUNDATION 

45CFRPart»15 

Testf  Mony  and  Production  ol  Official 
RecoRta  and  ftif oniMNfoiv 

AGENCY:  National  Science  Foundation. 
ACTION:  Final  rul*. 

SUMMARY:  This  Tinal  rule  establishes 
prooMhvBK  to  be  fbilowed  when  a 
National  Science  Foundation  (NSF) 
employee  is  isstied  a  court  demand  or 
is  reqriiested  to  provide  testimony  or 
produce  racords  in  a  legal  proceeding. 
These  pr(x:edure8  are  designed  to 
promote  economy  and  efliciency  in 
NSF's  prop«ntt  and  operations,  to 
minimize  the  possibility  of  involving 
NSF  in  controvetsial  issues  not  related 
to  its  functions,  to  maintain  the 
impartiality  of  NSF  among  private 
litigants,  and  to  protect  sensitive. 


conHdentfal  information  and  the 
deliberative  process. 
EFFECTIVE  DATE:  August  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  Leder,  Assistant  General 
Counsel,  National  Science  Foundation. 
National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  1265. 
Arlington.  Vir^ia  22230,  (703)  306- 
1060. 

SUPPLEMENTARY  INFORMATION:  On  luly  8, 
1994,  NSF  published  proposed 
procedures  to  be  foilovred  when  a 
National  Science  Foundation  (NSF) 
employee  is  issued  a  court  demand  or 
is  requested  to  provide  testimony  or 
produce  records  in  a  legal  {Roceeding. 
59  FK  35079  (^lly  8. 1994).  NSF 
received  two  comment  letters,  one  from 
an  individual  who  supported  adoption 
of  the  procedurea  as  proposed,  and  tlie 
other  froa  a  university  concerned  that 
the  deHnition  of  the  term  "employee" 
could  be  iirterpreted  to  include 
university  faculty  who  receive  NSF 
awards  and/or  ser\'e  as  peer  reviewers 
on  NSF  paneb. 

The  term  "employee"  was  not 
intended  to  cover  investigators  under 
NSF  awards,  and  the  deBnition  has  been 
revisnd  to  make  this  explicit.  However, 
the  rule  was  intended  to  reach  peer 
reviewers,  but  only  as  to  matters 
directly  renting  to  their  service  for  the 
Foundation,  To  the  extent  this  was  not 
clear  in  the  proposed  rule.  Section  61,5.2 
has  been  revised  to  specifically  provide  • 
that  the  rule's  procedures  do  not  apply 
to  requests  or  demands  for  testimony  by 
peer  reviewers  that  is  directly  related  to 
their  service  as  reviewers. 

In  addition  to  these  clarificatioas.  the 
final  rule  inchides  the  following  four 
minor  revisions: 

Section  615.2    Applicability 

The  phrase  "while  in  leave  status" 
was  doleted  from  this  provision  because 
only  Government  employees  can  be  "in 
leave  status"  but  the  provision  is 
intended  to  apply  to  certain  other 
individuals  as  well. 

Section  615.4    Legal  Proceedings  Before 
NSF  or  in  Which  the  United  States  Is  a 
Party 

This  provision  was  revised  to  provide 
that  the  General  Counsel  will  arrange  for 
testimony  of  current  employees  for  the 
United  States,  rather  than  for  the 
testimony  of  both  past  and  current 
employees. 

Section  615.5    Legal  Proceedingn 
Between  Private  Litigants 

Subsection  (a)  was  intended  to 
prevent  employees  from  producing 
ofnciol  record.^  and  information  or 


providing  testnnony  unless  authorized 
to  do  so  by  theGenerri  CavataA  The 
proposed  rule's  HicinsHm  of  the  pkmse 
"or  by  other  applicable  hw"  at  the  end 
of  the  subsection  created  uncertainty  as 
to  the  intent  of  the  sobsection,  and,  as 
a  result,  was  deleted. 

Subsection  (c)  was  revised  to 
specifically  provide  that  employees  may 
testify  as  to  any  maffar,  if  authorized  to 
do  so  by  the  Genaral  Cocmaat. 

I  have  drtermmad  that  this  proposed 
rule  is  not  an  econonicatly  significant 
rule  as  that  farm  is  dafinad  in  Executive 
Order  12866. 1  have  also  determined 
that  this  proposed  rale,  if  promulgated. 
will  not  haw  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
that  term  is  defined  in  tha  Regulatory 
Flexibility  Act,  5  U.S.C  «)l-ei2, 
because  it  would  affect  only  the  ctHiduct 
of  NSF  activities  and  actions  of  NSF 
personnel.  Porsucmt  to  5  U.5.C  605(b). 
the  rule  is  therefore  axmnpt  from  the 
initial  and  final  regulatory  flexibihty 
analyses  reqnirenients  of  sections  603 
and  604. 

List  of  Subfects  in  45  CFR  Part  615 

Administrative  practice  and 
procedure.  Coaits,  and  Government 
employees. 

For  the  reasons  set  forth  in  the 
preembie,  NSF  hereby  amends  45  CFR 
by  adding  a  new  part  615  as  follows: 

PART  61S->TESIMONY  ANO 
PRODUCTION  OF  RECORDS 

Sec. 

615.1  Purpose 

615.2  AppKcability 

615.3  Definitions 

615.4  L^al  praceediags  befcee  NSF  or  in 
which  d»  Uaited  States  \s  a  party 

615.5  Legal  proceedkig*  betwecB  private 
litigants:  Testiraony  and  production  of 
documents 

615.6  Legal  proceedings  between  private 
litigants:  Procedure  when  demand  is 
made 

615.7  Legal  proceedings  between  private 
litigants:  OfBce  of  Io^>ector  General 
employees 

Authority:  42  U.S.C  ISTtKa). 


§615.1 

(a)  This  part  sets  forth  ptrficies  and 
procedures  to  be  followed  when,  in 
connection  with  a  legal  proceeding,  an 
NSF  employee  is  issued  a  demand  to 
provide  testnnony  or  prodtice  official 
records  and  information. 

(b)  The  provisions  of  this  pwt  are 
intended  to  promote  economy  and 
efficiency  in  NSF's  programs  and 
operations;  minimiza  the  possibility  of 
involving  NSF  in  controversial  issues 
not  related  to  its  hinctions;  maintain  the 
imparriaKty  of  NSF  among  private 
litigants:  and  protect  sensitive. 
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confidential  information  and  the 
deliberative  process. 

(c)  This  part  is  not  intended  to  and 
does  not  waive  the  sovereign  immunity 
ofthe  United  States. 

(d)  This  part  is  intended  only  to 
provide  guidance  for  the  internal 
operations  of  NSF,  and  is  not  intended 
to,  and  does  not.  and  may  not  be  relied 
upon  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  by  a  party  against  the  United  States. 

§615^    AppUcablltty. 

This  part  applies  to  demands  and 
requests  for  factual  or  expert  testimony 
or  for  official  records  or  information  in 
legal  proceedings,  whether  or  not  the 
United  States  is  a  party,  except  that  it 
does  not  apply  to 

(a)  Demands  upon  or  requests  for  an 
NSF  employee  to  testify  as  to  facts  or 
events  that  are  in  no  way  related  to  his 
or  her  official  duties  or  to  the  functions 
of  NSF, 

(b)  Demands  upon  or  requests  for  a 
former  NSF  employee  to  testify  as  to 
matters  in  which  the  former  employee 
was  not  directly  or  materially  involved 
while  at  NSF, 

(c)  Demands  upon  or  requests  for  an 
NSF  reviewer  to  testify  as  to  matters  not 
directly  related  to  that  individual's 
employment  by  or  service  to  NSF,  and 

(d)  Congressional  demands  and 
requests  for  testimony  or  records. 

§615.3    Definitions. 

(a)  Demand — A  subpoena,  order,  or 
other  demand  of  a  court  or  other 
comp)etent  authority  for  the  production 
of  records  or  for  the  appearance  and 
testimony  of  an  NSF  employee,  issued 
in  a  legal  proceeding  between  private 
litigants. 

(b)  Foundation  or  NSF  means  the 
National  Science  Foundation. 

(c)  General  Counsel  means  the 
General  Counsel  ofthe  Foundation,  or 
any  person  to  whom  the  General 
Counsel  has  delegated  authority  under 
this  part. 

(d)  Legal  proceeding  means  any 
proceeding  before  a  court  of  law, 
administrative  board  or  commission, 
hearing  officer,  or  other  body 
conducting  a  legal  or  administrative 
proceeding. 

(e)  Official  records  and  information 
means  all  documents  and  material 
which  are  records  ofthe  Foundation 
under  the  Freedom  of  Information  Act. 

5  U.S.C.  552;  all  other  records  contained 
in  NSF's  files;  and  all  other  information 
or  material  acquired  by  an  NSF 
employee  in  the  performance  of  his  or 
her  official  duties  or  because  of  his  or 
her  oHicial  status. 

(0  NSF  employee  or  employee  means 
any  present  or  former  officer  or 


employee  of  NSF;  any  other  individual 
hired  Oirough  contractual  agreement  by 
or  on  behalf  of  NSF,  or  who  has 
performed  or  is  performing  services 
under  such  an  agreement  for  NSF;  and 
any  individual  who  served  or  is  serving 
on  any  advisory  committee  or  in  any 
advisory  capacity,  whether  formal  or 
informal. 

(g)  Bequest  means  any  informal 
request,  by  whatever  method,  for  the 
production  of  official  records  and 
information  or  for  testimony  which  has 
not  been  ordered  by  a  court  or  other 
competent  authority. 

(h)  Testimony  means  any  written  or 
oral  statement  by  a  witness,  including 
depositions,  answers  to  interrogatories, 
affidavits,  declarations,  and  statements 
at  a  hearing  or  trial. 

§  61 5.4    Legal  proceedings  tMfore  NSF  or 
in  which  the  United  States  is  a  party. 

In  any  legal  proceeding  before  NSF  or 
to  which  the  United  States  is  a  party, 
the  General  Counsel  shall  arrange  for  a 
current  employee  to  testify  as  a  witness 
for  the  United  States  whenever  the 
attorney  representing  the  United  States 
requests  it.  The  employee  may  testify  for 
the  United  States  both  as  to  facts  within 
the  employee's  personal  knowledge  and 
as  an  expert  or  opinion  witness.  For  any 
party  other  than  the  United  States,  the 
employee  may  testify  only  as  to  facts 
within  his  or  her  personal  knowledge. 

§615.5    Legal  proceedings  between  private 
litigants:  Testimony  and  production  of 
documents. 

(a)  No  employee  may  produce  official 
records  and  information  or  provide  any 
testimony  in  response  to  a  demand  or 
request  unless  authorized  to  do  so  by 
the  General  Counsel  in  accordance  with 
this  part. 

(b)  The  General  Counsel,  in  his  or  her 
discretion,  may  grant  an  employee 
permission  to  testify  or  produce  official 
records  and  information  in  response  to 
a  demand  or  request.  In  making  this 
decision,  the  General  Counsel  shall 
consider  whether 

(1)  The  purposes  of  this  part  are  met; 

(2)  Allowing  such  testimony  or 
production  of  records  would  be 
necessary  to  prevent  a  miscarriage  of 
justice; 

(3)  NSF  has  an  interest  in  the  decision 
that  may  be  rendered  in  the  legal 
proceeding;  and 

(4)  Allowing  such  testimony  or 
production  of  records  would  be  in  the 
best  interest  of  NSF  or  the  United  States. 

(c)  If  authorized  to  testify  pursuant  to 
this  part,  an  employee  may  testify  as  to 
facts  Hithin  his  or  her  personal 
knowledge,  but,  unless  specifically 
authorized  to  do  so  by  the  General 
Counsel,  shall  not 


(1)  Disclose  confidential  or  privileged 
information; 

(2)  Testify  as  to  facts  when  the 
General  Counsel  determines  such 
testimony  would  not  be  in  the  best 
interest  of  the  Foundation  or  the  United 
States;  or 

(3)  Testify  as  an  expert  or  opinion 
witntis  with  regard  to  any  matter 
arising  out  of  the  employee's  official 
duties  or  the  functions  of  the 
Foundation. 

§  61 5.6    Legal  proceedings  between  private 
litigants:  Procedure  when  demand  l«  made. 

(a)  Whenever  an  employee  is  ser\ed 
with  a  demand  to  testify  in  his  or  her 
official  capacity,  or  to  produce  official 
records  and  information,  the  employee 
shall  immediately  notify  the  General 
Counsel. 

(b)  The  General  Counsel  shall  review 
the  demand  and,  in  accordance  with  the 
provisions  of  §  615.5.  determine 
whether,  or  on  what  conditions,  to 
authorize  the  employee  to  testify  and/or 
produce  official  records  and 
information. 

(c)  If  a  response  to  a  demand  is 
required  before  the  General  Counsel  has 
made  the  determination  referred  to  in 

§  615.6(b),  the  General  Counsel  shall 
provide  the  court  or  other  competent 
authority  with  a  copy  of  this  part, 
inform  the  court  or  other  competent 
authority  that  the  demand  is  being 
reviewed,  and  seek  a  stay  ofthe  demand 
pending  a  final  determination.  If  the 
court  fails  to  stay  the  demand,  the 
employee  must  appear  at  the  stated  time 
and  place,  produce  a  copy  of  this  part, 
and  respectfully  decline  to  comply  with 
the  demand.  "United  States  ex  rei 
Touhyv.  Ragen."  340  US  462  (1951). 

(d)  If  a  court  or  other  competent 
authority  orders  that  a  demand  be 
complied  with  notwithstanding  a  final   . 
decision  by  the  General  Counsel  to  the 
contrar}',  or  at  any  other  stage  in  the 
process,  the  General  Counsel  may  take 
steps  to  arrange  for  legal  representation 
for  the  employee,  and  shall  advise  the 
employee  on  how  to  respond  to  the 
demand. 

§  61 5.7    Legal  proceedings  between  private 
litigants:  Office  of  Inspector  General 
employees. 

Notwithstanding  the  requirements  set 
forth  in  §§615.1  through  615.6,  when  an 
employee  of  the  Office  of  Inspector 
General  is  issued  a  demand  to  provide 
testimony  or  produce  official  records 
and  information,  the  Inspector  General 
or  his  or  her  designee  shall  be 
responsible  for  performing  the  fun(  tions 
assigned  to  the  General  Counsel  with 
respect  to  such  demand  pursuant  to  tht 
provisions  of  this  part. 
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DhBBu.  Angust  ?3.  f9M. 
Charles  S.  Brawn, 

Acting  General  Counsel. 
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47CFRPart24 

[FP  Dwtar  PI*.  93-SS9(  FCC  •4-«rai 

ImptoMMNMkm  ol  Section  309(1)  Of  the 
ComiBuiiicatiows  AO    CowpetiMve 
Bi<Mlng 

AGENCT:  Federal  Communications 

Commission. 

action:  Final  rale. 

SUMMARY:  In  this  Thrrd  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rulemaking,  the 
Commission  responds  to  petitions  for 
reconsideration  or  clarification  of  the 
rules  and  policies  adopted  in  the  Third 
Report  and  Order  in  this  proceeding, 
which  sets  forth  the  service  specific 
competitive  bidding  rules  for 
narrowband  PCS.  In  this  regard,  the 
Conmiission  makes  certain 
modifications  to  the  rutes  adopted  on 
the  777/rrf  Report  and  Order.  These  rules 
will  promote  the  development  and  rapid 
deployment  of  narrowband  PCS 
technologies,  products  and  services  for 
the  benefit  of  the  pubhc.  These  rules 
also  will  promote  economic  opportunity 
and  competition,  and  disseminate 
licenses  among  a  wide  variety  of 
applicants,  including  small  businesses 
and  busmesses  owned  by  members  of 
minority  groups  and  women.  This 
action  will  resuh  in  recovery  for  the 
public  of  a  portion  of  the  value  of  the 
public  spectrum  make  available  for 
commercial  use. 
EFFECTIVE  DATE:  September  26. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
lackie  Chomey,  Office  of  Plans  and 
Policy,  (202)  41S-2030. 

SUPPLEMENTARY  INFORMATION:  This  Third 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  PP  Docket  No.  93-253.  adopted 
August  16. 1994.  and  released  August 
17. 1994,  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch,  Room  230. 
1919  M  Street  N.W..  Washington,  D.C. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor, 
fntemational  Transcription  Sen'ice, 
Inc..  2100  M  Street.  N.W..  Suite  140. 
Washington.  D.C.  20037.  telephone 
(202) 857-3800. 


Paperwork  Reductisn  Act 

In  the  Third  Memorondum  Opinioa 
and  Order  and  Further  Notice  of 
Proposed  Rttlemaking  ia  PP  Docket  No. 
93-25^  the  Conuaiwion  has  amended 
47  CFR  Part  24  which  contain  rules  and 
requireumts  gpvennng  tl»  award  of 
narrowband  PCS  licenses  through  a 
system  of  competitive  bidding. 
Applicants  are  required  to  file  certain 
information  so  that  the  Commisaioa  can 
detemaine  whether  the  applicants  are 
legally. technically,  and  financially 
qualified  to  be  licensed.  Affected 
members  of  the  public  are  any  merabers 
of  the  public  who  want  to  become  a 
nanvwband  PCS  licensee. 
Implenmitation  of  the  rules  contained 
in  the  Third  Memorandum  Opiition  and 
Order  cmd  Further  Notice  of  Proposed 
Rulemaking  will  impose  reporting  and 
recordkeeping  requirements  on  certain 
members  of  the  public.  The  Federal 
Communications  Commission  will 
submit  an  information  collection 
request  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3507. 
Persons  wishing  to  comment  on  this 
information  collection  should  contact 
Timothy  Fain.  Office  of  Management 
and  Budget.  Room  3225.  New  Executive 
Office  Building.  Washington.  D.C. 
20503.  (202)  395-3561.  For  further 
information,  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
418-0210. 

In  the  Matter  of  Implementation  of  Section 
309(il  of  the  Communications  Act — 
Competitive  Bidding,  NarrowlMind  PCS.  PP 
Docket  No.  93-253  and  Amendment  of  the 
Ckimmission's  Rules  to  Establish  New 
Narrowband  Personal  Communication 
Services.  GEN  D<K;ket  No.  90-314.  ET  Dtx;ket 
No.  92-100. 

Third  Memorandum  Opinion  and 
Order  and  Farther  Notice  of  Proposed 
Rulemaking 

Adopted:  August  16. 1994. 
Released:  August  17,  1994. 
Comment  Date:  September  16,  1994. 
Reply  Comment  Date:  October  3. 
1994. 
By  the  Commission: 

Table  of  Contents 


I.  Introdoctioo  

II  Auctian  Design  „ 

A.  BkUng  Procedures  

B.  Muiimum  Opening  Bid  „. 

C  Adivily  and  Stopping  Rules  

D.  Release  o<  Bidder  Intormabon  ... 

E.  Filing  Pfoceda'ES _ 

F.  Ap^icatiofvProcessing  Rules  

III.  Rules  Prohibtting  Settlements  and 

Coiraaion 


Para- 
graph 

1 

5 
5 

10 
12 
16 
17 

21 

25 


Para- 
graph 

IV.  Paging  Racpome  Cnarmat  EXgi- 

btlity  32 

V.  DesigoatadEnBlyPwMBiewa 33 

A.  DefinMionofSinalBusineaa 42 

a    Bidding    Credils    in   Ragionai 

Nanowband  Auctions .        58 

C.  Rural  Tetephone  Companies 59 

D.  Other  t)esi7)ate(t  Entity  Deo- 

sions  62 

VI.  Pracedufal  MaRers  and  OfdoHng 
Clause  __ _ _         64 

A.  Final  Regulatory  Flexibimy  Ana^ 

ysia „ 64 

B.  Ordering  Ctause 6S 

I.  Introduction 

1.  By  this  action,  we  respond  to 
petitions  for  reconsideration  of  the 
Third  Report  and  Order  in  this 
proceedins.^  The  Third  Report  and 
Order  established  service-specific  rules 
for  competitive  bidding  fior  the  award  of 
licenses  for  Personal  Communications 
Services  in  the  900  MHz  band 
(narrowlMnd  PCS).  Seven  such  petitions 
were  received,  as  well  as  three 
oppositions  and  continents  and  one 
reply. 2 

2.  On  August  to.  1993.  the  Omnibus 
Budget  RecondKation  Act  of  1993  (the 
Budget  Act)  added  a  new  section  309(|) 
to  the  ConHnunications  Act  of  1934.  as 
amended.  47  U.S.C.  151-173  (the 
Communications  Act).  This  amendment 
to  the  Communications  Act  gave  the 
Commission  express  authority  to 
employ  competitive  bidding  procedures 
to  choose  from  among  mutually 
exclusive  appHc&tions  for  initial 
licenses.  The  Commission's  Second 
Report  and  Order  established  general 
rules  and  prt)cedin%s  and  a  broad  menu 
of  competitive  bidding  methods  to  be 
used  for  all  auctionable  services.' 

3.  The  Third  Report  and  Order 
established  competitive  bidding  rules 
for  narrowband  PCS.  The  Commission 
decided  that  because  of  the 
interdependence  within  certain  classes 
of  narrowband  PCS  licenses  and  the 
relatively  high  expected  value  of  such 
licenses,  where  the  agency  received 


'  See  Thitri  Report  and  Orderin  PP  Docket  No 
9.1-253.  9  FCC  Red  2*11.  59  FR  2S741  (Mav  24. 
1 994 1 .  ( Third  Bcport  and  Order]. 

•  Pwiiioni  for  recoiuiQeration  were  rRc<iive<l  from 
thiR  Associatioa  of  Imlependaat  Desi^^ted  EiUities 
(.MI}E).  Msrcury  Communications.  Inc.  (Mercury). 
Paging  Network.  Inc.  (PageNet).  Ptiase  One 
Communicatiant,  Inc.  (Phase  One),  the  Rural 
Cellular  Asiociation  (RCA).  Tri-Stale  Radio  Co.  (Tr> 
State),  and  V.S.  InUko  Network*.  lac  {VSiH). 
OpiKwitions  or  commenii  were  received  from 
United  State.s  Telephone  Association  (USTA). 
AirTmich  Paging  (AirTonch),  and  F^ging  Network. 
Inc.  (PageNet):  a  refttjr  wtB  raceived  from  American 
Paging.  Inc.  (API). 

^  Second  Report  and  Order  ia  IT  Docket  No.  9A- 
253.  9  FCC  Red  2348.  59  FR  22980  (May  4.  1994). 
[SfKvnd  Report  and  Order]. 
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mutually  exclusivB  applications  most 
nairowlMnd  PCS  licenses  would  be 
awarded  through  a  sequence  of 
simultaneous  multiple  round  auctions. 
However,  we  stated  that  we  might 
alteraatively  use  oral  sequential  or 
single  round  sealed  bidchng  to  award 
certain  narrowband  PCS  licenses  if  the 
operational  complexity  or 
administrative  costs  associated  with 
simultaneous  auctions  proved  excessive 
relative  to  the  expected  value  of  the 
licenses  to  be  awarded.  We  stated  that 
in  conducting  narrowband  PCS  auctions 
we  would  generally  follow  the  payment 
and  procedural  rules  adopted  in  the 
Second  Report  and  Order,  and  we 
adopted  general  procedural  and 
processing  rules  for  the  narrowband 
PCS  service  based  on  Parts  22  and  90  of 
the  Commission's  rules.  We  also 
structured  our  rules  to  provide 
opportunities  for  small  businesses  and 
businesses  owned  by  women  and 
minorities  to  participate  in  the  auction 
and  in  the  provision  of  spectrum  based 
services. 

4.  On  July  29, 1994  we  completed  the 
first  spectnmi  auction  for  the  ten 
available  nationwide  narrowband  PCS 
licenses.  This  auction  was  the  first  test 
of  the  simultaneous  multiple  round 
auction  design  and  of  our  provisions  for 
designated  entities.  This  auction  %vas 
enormously  successful.  One  indication 
of  the  efficiency  of  the  simultaneous 
multiple  round  bidding  process  is  the 
fact  that  the  winning  bids  were  either 
identical  or  virtually  identical  for 
virtufllly  identical  licenses.  As  we 
exp>ected.  this  auction  also  attracted 
broad  participation  by  designated 
entities.  Of  the  29  registered  bidders  9. 
or  30  percent,  indicated  status  as  either 
minority  or  woman-owned  firms.  The 
strong  bidding  competition  among 
relatively  large  firms  and  incumbent ' 
{>aging  companies,  however,  may  have 
been  a  factor  in  the  lack  of  designated 
entities  among  the  winning  bidders. 
These  results  have  caused  us  to 
reexamine  some  of  the  auction  rules. and 
designated  entity  provisions  previoiisly 
adopted  in  the  Third  Report  and  Order. 
In  addition,  we  request  comment  on  a 
number  of  possible  further  changes  in 
the  designated  entity  provisions  that 
might  apply  to  the  upcoming  MTA  and 
BTA  auctions. 

II.  Auction  Design 

A.  Bidding  Procedures 

5.  In  the  Third  Report  and  Ordvr.  the 
Commission  noted  its  earlier  findings: 
(1)  That  licenses  with  strong  value 
interdependencies  should  be  auctioned 
simultaneously,  (2)  that  multiple  round 
auctions  will  generally  yield  more 


efficient  allocations  of  licenses  and 
higher  revenues  than  other  auction 
methodologies  because  they  provide 
bidders  with  information  regarding 
other  bidders'  valuations  of  licenses, 
and  (3)  that  simultaneous  multiple 
round  auctions  become  less  cost 
effective  as  the  value  of  licenses 
decreases,  because  they  are  relatively 
time-consuming  and  expensive  to 
implement.*  The  Commission  stated 
that  where  the  licenses  to  be  auctioned 
are  interdependent  and  their  value  is 
expected  to  be  high,  simultaneous 
multiple  round  auctions  would  best 
achieve  the  Commission's  goals.*  We 
stated,  however,  that  we  might  use 
methods  other  than  simultaneous 
multiple  round  bidding  in  cases  where 
license  values  are  expected  to  be 
relatively  low,  where  bidder 
participation  is  expected  to  be  limited, 
or  where  the  interdependence  of 
licenses  is  less  significant.^  We  stated 
that  in  selecting  the  auction  method  for 
earii  narrowband  PCS  auction,  we 
would  balance  the  advantages  of  more 
sophisticated  auction  methods,  such  as 
simultaneous  multiple  round  bidding, 
wiih  the  greater  complexity  and  cost 
they  might  entail.^ 

6.  In  the  Third  Report  and  Order  the 
Commission  decided  to  auction  the  12.5 
kHz  unpaired  MTA  and  BTA  response 
channel  licenses  in  a  single  round 
sealed  bid  auction  because  the  value  oi 
those  licenses  is  low  relative  to  the  co.st 
of  conducting  more  complex  auctions. 
We  also  stated  that  because  only 
incumbent  paging  licensees  already- 
serving  the  license  area  are  eligible  to 
bid  on  these  licenses,  sealed  bid 
auctions  might  help  to  reduce  the 
likelihood  of  c:ollusion.  We  further 
stated  that  information  about  license 
values  from  »;arlier  narrowband  auctions 
would  also  be  available  to  assist  bidders 
in  valuing  these  licenses.  Moreover. 
bef.ause  under  the  sealed  bid  approach 
bidder's  car.not  be  certain  that  they  will 
be  the  high  bidder  on  the  licenses  they 
seek  to  obtain,  we  allowed  bidders  to 
bid  without  risking  a  default  penalty  on 
more  than  the  two  licenses  in  each 
service  area,  provided  they  specify  in 
advance  the  order  in  which  they  wish 

to  be  awarded  such  licenses  if  they  are 
the  high  bidder  on  mere  than  they  are 
permitted  to  hold.* 

7.  Petitions.  Paging  Network,  Inc. 
(PageNet)  and  Tri-State  Radio  Co.  (Tri- 
State)  seek  reconsideration  of  the 
deci.sion  to  use  single  round  sealed  bid 


auction  procedures  for  assignment  of 
the  12.5  kHz  unpaired  licenses.* 
PageNet  and  Tri-State  assert  that  the 
Commission  has  underestimated  the 
likely  value  of  the  response  channel 
licenses.'"  PageNet  and  Tri-State  also 
assert  that  great  value  interdependence 
exists  among  the  response  channel 
licenses."  They  state  that  there  are 
likely  to  be  numerous  bidders  for  most 
licenses."  In  this  regard.  PageNet 
claims  that  collusive  behavior  is  no 
more  likely  for  these  licenses  than  for 
other  narrowband  PCS  licenses.  PageNet 
and  Tri-State  question  whether  bidder*; 
for  response  channel  licenses  will 
obtain  useful  information  about  license 
values  from  previous  narrowband  PCS 
auctions.  PageNet  asserts  that  license 
values  will  vary  from  one  provider  and 
area  to  another,  and  that  bidders  may 
have  no  realistic  idea  as  to  the  value  of 
the  licenses."  PageNet  claims  that  the 
single  sealed  bid  mechanism  will 
require  exorbitantly  expensive  market 
research  on  the  part  of  bidders,  and  the 
result  will  still  depend  on  chance.'* 
Further.  PageNet  states  that  it  is 
important  to  choose  an  auction  method 
which  provides  useful  information  on 
license  values  to  bidders  during  the 
auction.  Therefore.  PageNet  supports 
adopting  an  alternative  auction  method 
that  is  streamlined  to  minimize  cost  and 
complexity,  and  recommends  an 
ascending  bid  multiple  round 
methodology.'* 

8.  Tri-State  claims  that  the  rules 
mandating  single  round  sealed  bidding 
are  deficient  from  an  auction  design 
perspective.  Tri-State  asserts  that  these 
rules  are  poorly  stnictured  to  allow 
bidders  to  obtain  a  common  frequency 
across  regions,  and  that  under  the  rules 
bidders  cannot  Imow  how  to  prioritize 
their  bids.  Tri-State  further  clDi.n.>  that 
the  sealed  bidding  procediuT?i>  .-vqiiire 
exceedingly  complicated  bidding 
strategies,  which  necessitate  the 
adoption  of  a  clear  reallocation 
mechanism  for  defaulted  licenses. 
Alternatively.  Tri-State  recommends  a 
procedure  in  which  bidders  submit 
sealed  bids  for  a  given  MTA  or  BTA 
without  sfjecifying  which  of  the 
available  frequencies  the  bidder  is 
bidding  on.  Under  Tri-State's 
recommended  approach,  winning 
bidders  would  he  ranked  for  purposes  of 


*  Thint  Hcpofl  and  Otrirr  ai  1 1 2 
'M  at  11 3. 
*•  hi  «t  1  20 

'•Id  „il2ft 


'Pagv>Ne»  Pwilion  al  2.  Tri  State  reiiiior.  ai  3 

"«' PageNet  Petition  al  2:  Tri  State  Petiiion  at  7. 

"PageNet  Petition  at  S,  Tr.  S'air  !V!:;i(\.t  ai  1 

'-PageNet  Petition  at  10:  Tn-State  Pci,iion  at  8 

'  'PageNet  Petition  a;  5 

'■'Opposition  of  PageNH  a'  3 

'^PageNet  resenes  co:nmen!  un  mo»T  s(>«itlc 
procedures  pending  conciuMon  ol  ihf  n.i;io.nwi<ic 
narrowband  PCS  and  Interactive  Vide-j  and  Uaia 
.'Ic.T  (f  (IVDS!  aurtions  W  ,v  6 
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firequency  selection  according  to  the 
total  amount  they  bid  for  all  the 
channels  on  which  they  hold  winning 
bids.  Tri-State  claims  that  this 
procedure  maximizes  the  number  of 
multiple  MTA/BTA  bidders  who  can 
obtain  a  common  paging  response 
channel  in  all  markets  in  which  they 
bid.'<>  Tri-State  argues  that  its  proposed 
auction  procedures  will  level  the 
playing  field  between  bidders  for  paging 
response  channels  and  those  for 
regional  and  nationwide  narrowband 
PCS  authorizations,  who  do  not  need  to 
aggregate  a  common  frequency  across 
geographic  areas.*'  Tri-State  includes  a 
25  percent  bidding  credit  for  minority- 
and  female-owned  businesses  and  small 
businesses,  and  states  that  its  plan  could 
be  refined  by  providing  that  winning 
bidders  pay  the  highest  losing  bid  for  a 
license.*"  Tri-State  asserts  that  its 
proposed  auction  procedures  will 
ensure  that  the  Commission  maximizes 
revenues  from  paging  response  license 
auctions  and  allow  bidders  to  set 
priorities  more  accurately  and  to  adopt 
relatively  simple  bidding  strategies.^^ 
AirTouch  recommends  multiple  round 
simultaneous  auctions,  and  suggests 
that  bids  for  the  response  channels  be  in 
pool  form,  such  that  the  highest  four 
bidders  would  receive  a  license  and 
could  agree  among  themselves  as  to  the 
licenses  to  be  held  by  each.^**  American 
Paging,  Inc.  (API)  supports  multiple- 
round  ascending  simultaneous  bidding 
methodologies,  at  least  for  the  MTA 
response  channel  licensing.^* 

9.  Discussion.  Petitioners  have 
convinced  us  that  paging  response 
channel  licenses  may  have  more  value 
interdependency,  and  higher  value,  than 
was  apparent  at  the  time  of  the  Third 
Report  and  Order.  We  also  recognize 
that  alternative  auction  methodologies 
proposed  by  petitioners  may  offer  a  low- 
cost  action  method  with  desirable 
characteristics  for  auctioning 
interdependent  licenses,  and  thus  may 
prove  superior  to  the  sealed  bid 
approach  set  forth  in  the  Third  Report 
and  Order  In  addition,  the  recent 
nationwide  narrowband  auction 
demonstrated  that  simultaneous 
multiple  round  auctions  are  easier  and 
less  expensive  to  implement  than  we 
earlier  anticipated,  and  thus  they  may 
prove  to  be  an  appropriate  procedure  for 
auctioning  the  response  channel 
licenses.  However,  we  will  defer  our 
decision  regarding  the  auction  design 


-16. 


••Tri-Slafe  Petition  at  12- 

»'W.atl7. 

'"W  at  18-20. 

'•'Id.  at  21. 

-"Opposition  of  AirTouch  ai  7-H 

-'Replyof.\Plal  2. 


for  the  12.5  kHz  MTA  and  BTA  paging 
response  channels  until  we  have  gained 
further  experience  with  simultaneous 
multiple  round  auctions.  We  will 
announce  our  final  choice  of  auction 
design  and  procedures  for  the  response 
channels  by  Public  Notice  prior  to  the 
auction. 

B.  Minimum  Opening  Bid 

10.  In  the  Third  Report  and  Order,  we 
stated  that  we  believe  it  is  necessary  to 
impose  a  minimum  bid  increment  to 
ensure  that  the  auctions  conclude 
within  a  reasonable  period  of  time  in 
narrowband  PCS  auctions  where 
simultaneous  multiple  round  bidding  is 
used.  The  bid  increment  is  the  amount 
or  percentage  by  which  the  bid  must  be 
raised  above  the  previous  round's  high 
bid  in  order  to  be  accepted  as  a  valid  bid 
in  the  current  round.  We  stated  that  we 
might  impose  a  minimum  bid  increment 
of  5  percent  or  $0.01  per  MHz  per  pop, 
whichever  is  greater,  in  narrowband 
PCS  auctions  where  multiple  round 
bidding  is  used.  We  also  retained  the 
discretion  to  vary  the  minimum  bid 
increments  for  individual  licenses  or 
groups  of  licenses  over  the  course  of  an 
auction. 22 

11.  In  order  to  expedite  the  auction 
process  further,  we  also  reserve  the 
discretion  to  establish  a  suggested 
opening  bid  or  a  minimum  opening  bid 
on  each  license  in  addition  to  the 
minimum  bid  increment.23  If  we  were  to 
adopt  minimum  opening  bids,  we 
anticipate  that  we  would  seek  expedited 
comments  on  any  figures  proposed. 
Once  a  minimum  bid  is  established  for 

a  license,  initial  bids  will  have  to  be 
above  that  level  to  be  considered  valid. 
The  amount  of  the  suggested  opening 
bid  or  the  minimum  opening  bid,  if  one 
is  used,  will  be  set  forth  in  the  Public 
Notice  announcing  the  auction. 
Generally,  we  will  establish  suggested 
opening  bids  or  minimum  opening  bids 
in  the  range  of  $.C3-$.20  per  MHz-pop 
for  each  license.  2*  A  suggested  opening 
bid  or  minimum  opening  bid  will 
provide  bidders  with  an  incentive  to 


»=  Third  Report  and  Orrferat  11 30-32. 

"  Set  ex  parte  submission  of  Paul  Milgrom.  May 
19, 199«  and  F/f(/i  Heport  anrf  Orderl  45,  in  PP 
Docket  93-253.  FCC  No.  94-178.  59  FR  37566  (lul 
29, 1991),  [Fifth  fleport  and  Order]. 

''The  number  of  "MMz-pops"  is  calculated  by 
mullipK'ing  the  population  of  the  license  service 
area  by  the  amount  of  spectrum  authorized  by  the 
license.  In  its  September  1993  Mid-Session  Review 
of  the  1994  Budget,  the  OiTice  of  Management  and 
Budget  estimated  that  s[)ectrum  auctions  would 
generate  $12.6  billion  from  1994  through  1998.  A 
1992  raport  by  the  Congressional  Budget  Office 
assumed  that  $2  billion  would  be  raised  from 
competitive  bidding  in  services  other  than  PCS. 
Thus,  the  approximate  value  of  120  MHz  of  PCS 
spectrum  is  placed  at  $10.6  billion  according  to 
these  eltimalcs,  or  35  cents  per  pop  per  MHz. 


Start  bidding  at  a  substantial  portion  of 
the  license  value,  thus  ensuring  a  rapid 
conclusion  to  the  auction. 

C.  Activity  and  Stopping  Rules 

12.  In  the  Third  Report  and  Order,  we 
stated  that  when  we  use  the  three-stage 
Milgrom-Wilson  activity  rule,  the 
auction  will  move  from  stage  I  to  stage 
II  when,  after  three  rounds  of  bidding, 
the  high  bid  has  changed  on  5  percent 
or  fewer  of  the  licenses  (measured  in 
MHz-pops)  being  auctioned.  Stage  III 
will  begin  when  the  high  bid  has 
changed  on  2  percent  or  fewer  licenses 
over  three  rounds.^s  We  conclude  after 
our  experience  in  conducting  the 
nationwide  narrowban  auction  that  we 
may  find  it  important  to  move  the 
auctions  from  one  stage  to  the  next  at  a 
different  pace  than  would  occur  under 
this  rule.  Accordingly,  we  retain  the 
discretion  to  determine  and  announce 
during  the  course  of  an  auction  when, 
and  if,  to  move  from  one  auction  stage 
to  the  next,  based  on  a  variety  of 
measures  of  bidder  activity,  [e.g.,  the 
percentage  of  licenses  on  which  there 
are  new  bids,  the  number  of  new  bids, 
and  the  percentage  increase  in  revenue). 
Bidders  will  be  notified  at  least  one 
round  prior  to  the  commencement  of  the 
next  stage  of  an  auction. 

13.  We  also  stated  that  in  stage  III,  a 
bidder  would  have  to  be  active  on  100 
percent  of  the  MHz-pops  for  which  it 
wishes  to  retain  eligibility.^o  in  order  to 
allow  bidders  greater  flexibility,  we 
think  that  it  may  be  beneficial  in  some 
auctions  to  reduce  this  Hgure  slightly, 
but  in  no  case  below  90  percent.  We 
will  announce  the  required  activity 
levels  for  stage  III  in  a  Public  Notice  in 
advance  of  each  auction. 

14.  In  the  Third  Report  and  Order,  we 
stated  that  where  we  use  the  Milgrom- 
Wilson  activity  rule  we  intend  to  use  a 
simplified  waiver  procedure  whereby 
bidders  will  be  permitted  five  automatic 
waivers  from  the  activity  rule  during  the 
course  of  an  auction.^'  A  waiver  permits 
a  bidder  to  maintain  its  eligibility  at  the 
same  level  as  in  the  round  for  which  the 
waiver  is  submitted,  regardless  of  the 
bidder's  level  of  bidding  activity  in  that 
round.  Subsequently,  we  have 
concluded  based  on  our  experience  in 
conducting  the  nationwide  narrowband 
auction  that  fewer  waivers  may  be 
necessary  to  maintain  the  pace  of  the 
auction  and  prevent  strategic  use  of 
waivers.  Consequently,  we  will  allow 
one  automatic  waiver  from  the  activity 
rule  during  each  stage  of  an  auction,  or 
one  automatic  waiver  during  a  number 


-">  Third  Heport  and  Orrferat  n.  16. 
■=«  See  Third  Report  and  Order  11 38. 
•"  Third  Report  and  (.Werat  140. 
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of  bidding  rounds  specified  in  a  Public 
Notice.  We  retain  the  flexibility, 
however,  to  change  by  Public  Notice  the 
number  of  waivers  that  will  be 
permitted  and  the  frequency  with  which 
they  may  be  exercised  by  public  notice 
prior  to  a  specific  narrovirband  auction. 
While  we  may  allow  bidders  to  request 
proactive  waivers  that  will  keep  the 
bidding  open,  imder  no  circumstances 
will  an  automatic  wraiver  prevent  an 
auction  from  closing. 

15.  In  the  Secona  Report  and  Cfrder. 
we  retained  the  discretion  to  declare  by 
announcement  at  any  point  during  a 
multiple  round  auction  that  the  auction 
will  end  after  a  specified  number  of 
additional  rounds."  We  want  to  clarify 
however,  that  if  this  procedure  is  used, 
we  will  accept  bids  in  the  final  rounds 
only  for  licenses  on  which  the  highest 
bid  increased  in  at  leest  one  of  the 
preceding  three  rounds.  No  new  bids 
will  be  accepted  for  other  licenses.*" 
There  are  two  reasons  not  to  take  bids 
on  licenses  on  which  there  has  been  no 
recent  bidding.  First,  the  fact  that 
bidding  on  an  individual  license  may 
close  will  provide  an  additional 
incentive  to  bid  actively  and  thus  speed 
the  conclusion  of  the  auction,  If  bids  are 
accepted  on  all  licenses  in  the  final 
rounds  there  is  less  cost  to  a  bidder  in 
holding  back.  Second,  closing  biddmg 
on  licenses  for  which  activity  has 
ceased  ensures  high  bidders  for  those 
licenses  that  they  will  not  lose  a  license 
without  having  an  opportunity  to  make 
a  counter-offer.'"  This  reduces  the 
uncertainty  associated  with  aggregating 
licenses  that  are  worth  more  to  a 
particular  bidder  as  a  package  than 
individually.  If  final  bids  are  accepted 
on  all  licenses,  a  high  bidder  on  an 
aggregation  of  licenses  may 
unexpectedly  lose  a  critical  part  of  the 
aggregadon  and  have  no  chance  to 
regain  it  except  in  the  post-auction 
market,  where  bargaining  or  other 
transaction  costs  may  be  high. 

D.  Release  of  Bidder  Information 

16.  We  note  that  in  the 
reconsideration  of  the  Second  Report 
and  Order  we  reserved  additional 
flexibility  with  respect  to  the 
requirement  to  release  information 
concerning  the  Identity  of  bidders. 


=»  Second  Heport  and  Order  at  1 1 32. 

-"See  reply  comments  of  PacBell.  appendix  to 
attachment  by  Milgromand  Wilson  at  &.  Seeaiso 
Second  Report  and  Orders  1 130.  n.l06. 

'"Either  the  auction  will  ciose  ooiy  when  bidding 
ceases  on  all  licenses,  so  the  high  bidder  will  have 
an  opportunity  to  respond  to  any  new  bids,  or)he 
Commission  will  call  for  final  bids  but  nut  accept 
new  bids  on  licenses  on  which  there  have  been  no 
row  bids  in  the  previous  three  rounds,  so  no  other 
bidder  will  have  the  opportunity  to  outbid  the  high 
I, 'idor  in  a  final  round. 


which  may  affect  auctions  for 
narrowband  PCS  licenses.  In  the  Second 
Memorandum  Opinion  and  Order  ^*  we 
reserved  the  option  to  release  bidder 
identities  on  an  auction-by-auction 
basis,  and  stated  that  we  would 
announce  by  Order  and  Public  Notice 
prior  to  each  auction  whether  the 
identities  of  bidders  would  be  made 
public  in  that  auction.'*  In  this  regard, 
we  retain  the  flexibility  in  the  context 
of  narrowband  PCS  auctions  to 
determine  on  an  auction-by-auction 
basis  whether  or  not  to  release  bidder 
identities  during  the  course  of  the 
auction. 

E.  Filing  Procedures 

17.  Petition.  Phase  One  asserts  that 
the  Communications  Act  permits  the 
FCC  to  employ  competitive  bidding 
procedures  only  where  mutual 
exclusivity  exists,  and  that  consequently 
the  FCC  is  prohibited  from  establishing 
specific  auction  dates  until  it  has 
determined  that  a  particular  application 
is  mutually  exclusive  with  another.'' 
Phase  One  states  that  the  FCC  must  first 
notify  each  qualified  applicant  of  its 
application  processing  status  in  advance 
of  scheduling  auctions  to  allow 
applicants  sufficient  time  to  analyze 
auction  strategies  and  evaluate  the 
competition.'*  Phase  One  also  states 
that  the  FOC  is  obhgated  to  suspend  its 
auctions  until  each  petition  in  PP 
Docket  No.  93-253  has  been 
addressed. »5  Phase  One  states  that  our 
contractor.  Tradewinds  International, 
Inc.  (Tradewinds)  must  be  prevented 
from  promoting  FCC  auctions.  Because 
there  can  be  no  auctions  without  mutual 
exclusivity,  according  to  Phase  One  the 
advertising  by  Tradewinds  amoimts  to 
false  and  misleading  advertising  and 
raises  conflict  of  interest  questions 
because  Tradewinds  may  benefit  if 
auctions  are  actually  held.'^ 

18.  AirTouch  Paging  (AirTouch) 
asserts  in  opposition  that  the 
Communications  Act  only  prohibits 
auctioning  of  a  license  for  which  no 
mutually  exclusive  applications  have 
been  accepted  for  Hling,  and  not  the 
establishment  of  auction  dates.  In  fact. 
AirTouch  notes  that  mutually  exclusive 
applications  were  received  for  each  of 
the  nationwide  narrowband  PCS 


"  Second  Memorandum  Opinion  and  Order  M 
146.  in  PP  Docket  No.  93-253.  FCC  No.  94-215. 
released  Aug  15.  1994.  {Second  Meworandunt 
Opinion  and  Order). 

^'Second  Memorandum  Opinion  and  Order »l 
146.  in  PP  Docket  No.  93-253.  FCC  Na  94-215. 
released  Aug  15.  1994.  [Second  Memorandum 
Opinion  and  Order). 

■■ "  Phase  One  Pnti'ion  at  2. - 

"  Id  at  3. 

•^/rfatS. 

"■/if  at  5-6. 


licenses."  PacBell  states  that  there  is  no 
legal  basis  for  Phase  One's  argument 
that  the  Commission  must  delay 
announcing  auction  dates  until  mutual 
exclusivity  has  been  established.'" 

19.  Discussion.  The  Budget  Act 
provides  that  if  applications  are  not 
mutually  exclusive  no  auction  will  be 
held.'*  We  have  found,  however,  that  it 
is  important  to  begin  planning  for 
auctions  as  early  as  possible  to  assure 
that  they  will  run  smoothly.  To 
maintain  an  expeditious  auctioning  and 
licensing  schedule  it  is  necessary,  for 
instance,  to  reserve  sites  for  auctions 
before  all  applications  have  been 
received.  Further,  we  believe  that  it  is 
important  that  we  schedule  auctions  far 
enough  in  advance  to  provide 
applicants  with  ample  time  to  attract 
financing  and  plan  their  bidding 
strategies.  In  any  event,  we  have 
previously  indicated  that  we  will  ranoei 
a  scheduled  auction  if  we  do  not  receive 
mutually  exclusive  applications.*** 
Consequently  we  believe  that  our 
auction  schedule  and  procedures  are 
fully  consistent  with  the  provisions  of 
the  Budget  Act. 

20.  We  find  advertising  of  auctions 
desirable  and  in  the  public  interest, 
even  if,  because  of  lack  of  mutual 
exclusivity,  no  auction  takes  place  for 
some  licenses.  Among  its  other 
beneficial  effect.s.  advertising  of 
auctions  may  be  essential  for  making 
potential  licensees,  and  in  fiarticular 
designated  entities,  aware  of  the 
opportunities  available  to  them.  In  order 
to  make  service  available  as  rapidly  and 
efficiently  as  p>ossible,  we  must  ensure 
that  those  who  value  the  license  most 
highly,  and  will  offer  the  services  most 
valued  by  the  public,  have  an 
opportunity  to  bid  on  them.  Mutual 
exclusivity  cannot  be  established  until 
applications  have  been  received,  and  at 
that  point  advertising  will  no  longer  be 
useful  because  the  purpose  of 
advertising  is  to  inform  potential 
licensees  of  the  opportunity  to  file 
applications.  Consequently,  we  retain 
our  existing  filing  procedure;  and 
continue  to  permit  our  contractor  to 
advertise  auctions  even  before  mutual 
exclusivity  has  been  established. *> 


''Opposition  of  .\ifiouch  at  4. 

^Opposition  of  PacBell  at  B. 

••47U.S.C$309(jKl). 

*"  See  Second  Report  ar>d  Order  at  1 1 65.  In  brt . 
29  applicants  are  eligible  to  bid  for  nationwide 
narrou-band  PCS  licenses;  at  least  24  applicants  ^re 
eligible  to  bid  on  each  of  the  ten  licenses.  Thus, 
mutual  exclusivity  exists  for  all  nationwide 
narrowband  licenses,  and  Phase  One's  petition  is 
moot  on  this  point. 

* '  In  this  regard  we  also  note  that  since  we  find 
that  advertising  auctions  is  in  the  public  interest. 
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F.  Application-Processing  Rules 

21.  In  the  NPRM  in  this  proceeding, 
the  Commission  stated:  In  order  to  avoid 
needless  duplication,  we  propose  that 
the  following  general  filing  and 
processing  rules  apply  to  all  PCS: 
Sections  22.3-22.45  and  22.917(f),  and 
22.918-22.945.  47  CFR  §§  22.3-22.45. 
22.917(0.  and  22.918-22.945.  For  those 
PCS  applicants  who  file  on  Form  574, 
we  believe  that  §§  90.113-90.159  of  our 
rules,  47  CFR  §§90.113-90.159.  could 
be  used  to  process  those  applications 
with  appropriate  modifications.*^ 

22.  Petition.  AIDE  asserts  in  its 
petition  for  reconsideration  of  the 
Second  Report  and  Order  that  the 
Commission  acted  improperly  in 
proposiil^  substantive  PCS  application- 
processing  rules  in  the  NPi?M because, 
it  argues,  such  rules  are  outside  the 
scope  of  this  rulemaking,  which  is 
limited  to  implementation  of  the 
competitive  bidding  requirements  of 

§  309(jJ  of  the  Communications  Act.*^ 
AIDE  argues  that  the  Commission's 
proposal  of  application-processing  rules 
is  legally  insufficient  to  constitute  a 
valid  notice  of  proposed  rules,  and  that 
some  of  the  rules  cited  have  no 
immediate  applicability  to  PCS  service. 
AIDE  asserts  that  in  the  Second  Report 
and  Order  the  Commi.«sion  failed  to 
respond  to  the  merits  of  the  arguments 
concerning  filing  and  processing  rules 
in  AIDE'S  comments  on  the  NPRM. 
AIDE  concludes  that  the  Commission 
needs  to  issue  a  supplemental  Notice  of 
Proposed  Rulemaking  to  adopt  license- 
processing  rules  for  PCS.  PacBell  states, 
however,  that  the  Administrative 
Procedure  Act  does  not  prohibit  the 
Commission  from  issuing  more  than  one 
order  based  on  a  notice  and  comment 
period.*''  PacBell  also  states  that  there  is 
an  exception  to  the  Administrative 
Procedure  Act's  notice  and  comment 
requirements  "when  the  agency  for  good 
cause  finds  (and  incorporates  the 
finding  •  "  •  in  the  rules  issued)  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  ••* 

23.  Discussion.  The  Commission 
adopted  few  filing  or  processing  rules  in 
the  Second  Report  and  Order  Those 
rules  that  the  Commission  did  adopt 
pertaining  to  the  filing  and  processing  of 
applications  and  certifications  were 


no  conflict  of  interest  exists  between  Tradewinds' 
interests  and  the  Commission's. 

"NPRM.  Sa  FR  53489  (Oct.  15.  1993)  at  1  128. 
♦•AIDE  Petition  at  20-21. 

♦♦PacBell  Opposition  at  10. 

•■'W  at  11.  Citing 5 US C  §5^.3(c). 


clearly  proposed  in  the  NPRM.'»»  In  the 
Second  Memorandum  Opinion  and 
Order  we  stated  that  we  would  address 
AIDE'S  concerns  in  the  reconsiderations 
of  the  service-specific  Orders  in  which 
the  application  processing  rules  were 
adopted.  In  the  Third  Report  and  Order, 
we  adopted  the  service-specific 
narrowband  PCS  application  processing 
rules  to  which  AIDE'S  petition  refers 
and  thus,  we  address  the  substance  of 
AIDE'S  arguments  below. 

24.  iTie  competitive  bidding  process 
is  a  means  of  assigning  licenses,  and 
rules  and  procedures  for  processing  of 
license  applications  are  an  integral  and 
necessary  part  of  that  process.  By  citing 
in  the  NPRM  the  specific  Part  22  and 
Part  90  application  processing  rules  that 
we  would  use  as  the  basis  for  adopting 
PCS  rules,  we  provided  commenters 
with  exceptionally  clear  notice  and  an 
opportunity  to  comment  on  the  rules  we 
contemplated  adopting  for  narrowband 
PCS.  The  few  changes  that  we  made 
from  the  proposed  rules  were  necessary 
to  adapt  them  to  auctioning  narrowband 
PCS  licenses.  For  example,  we  adopted 
certain  technical  requirements  such  as 
restrictions  on  station  antenna 
structures.-'^  We  also  deleted  any 
procedures  that  were  related  to  grants 
by  random  selection. *8  The  resulting 
rules  are  clearly  a  logical  outgrowth  of 
the  rules  proposed  in  the  NPRM, 
applied  in  the  context  of  the  use  of 
competitive  bidding  to  assign 
narrowband  PCS  licenses.  Rules 
adopted  as  a  logical  outgrowth  comply 
with  all  Administrative  Procedure  Act 
requirements.''^ 

III.  Rules  Prohibiting  Settlements  and 
Collusion 

25.  Petitions  and  Oppositions.  The 
collusion  rules  adopted  in  the  Third 
Report  and  Order  prevent  bidders  for 
narrowband  PCS  licenses  from  entering 
into  settlement  agreements  after 
applications  are  filed.  AIDE  asserts  that 
narrowband  bidders  should  be  allowed 
to  entei  into  settlement  agreements,  as 
encouraged  by  §  24.429(b),  and  asserts 
that  the  Commission's  decision  to  avoid 
post-filing  settlements  was 
impemiissibly  based  on  consideration  of 
potential  revenues.  Quentin  L,  Breen 
(Breen)  urges  us  to  act  on  AIDE'S 
petition  to  liberalize  treatment  of  full 
market  settlements.  Breen  states  that  the 
Budget  Act  does  not  relieve  the 


♦"  See  Second  Report  and  Order  at  11 164-168. 
\PRW  at  1196-101. 

■"47  CFR  24.416. 

"47  CFR  22.33. 

'"f  Public  Service  Ccmmission  of  the  District  of 
Columbia  V.  FCC.  906  F.2nd  713,  717  (D.C  Cir. 
1990). 


Commission  of  its  obligation  in  the 
public  interest  to  continue  to  use  means 
such  as  negotiation  to  avoid  mutual 
exclusivity,  nor  does  the  Act  oblige  us 
to  adopt  anti-collusion  regulations. 
Instead  of  permitting  applicants  to  avoid 
the  uncertainties  and  inefficiencies  of 
the  auction  process,  Breen  states  that 
the  rules  effectively  mandate  that 
parties  will  go  to  end  of  the  auction 
without  being  able  to  consider 
settlement.*^  PageNet,  conversely,  urges 
the  Commission  to  prohibit  any 
settlement  negotiations  during  the 
competitive  bidding  process.*' 
According  to  PageNet,  there  is  no  way 
for  mutually  exclusive  appUcants  to 
come  to  an  agreement  on  settlement 
without  exchanging  the  same  kinds  of 
information  that  would  be  exchanged 
for  the  formation  of  collusive  strategies 
in  auction  bidding.  Accordingly, 
PageNet  asserts  that  settlement 
discussions  should  be  prohibited  prior 
to  selection  of  a  winner  from  among  the 
Form  175  applicants.**  Furthermore, 
PageNet  contends,  that  there  is  little 
likelihood  of  an  all-market  settlement  in 
any  given  market,  because  if  any  one 
applicant  declines  to  settle,  the 
settlement  is  defeated.*^ 

26.  Discussion.  As  stated  in  ouf 
reconsideration  of  the  Second  Report 
and  Order,  we  have  decided  to  retain 
the  existing  collusion  rules,  to  the 
extent  that  they  prevent  settlements 
after  applications  are  filed.**  These 
rules  were  designed  to  avoid  formation 
of  anticompetitive  agreements  among 
bidders,  although  we  intend  to  continue 
reliance  on  the  antitrust  laws  as  our 
primary  method  of  avoiding  bidder 
collusion.**  As  we  indicated  in  the 
Second  Report  and  Order,  we  believe 
that  our  rules  prohibiting  collusion  will 
serve  the  objectives  of  the  Budget  Act  by 
preventing  applicants,  especially  the 
largest  companies,  from  entering  into 
agreements  to  use  bidding  strategies  that 
divide  the  market  to  the  disadvantage  of 
other  bidders.**  We  also  seek  to  ensure 
that  entities  will  not  file  applications 
solely  for  the  purpose  of  demanding 
payment  from  other  bidders  in  exchange 
for  settlement  or  withdrawal  of  their 
applications. 

27.  Accordingly,  to  ensure  that  the 
bidding  process  is  competitive  and  to 
encourage  formation  of  a  competitive 
post-auction  market  structure,  we  are 
retaining  the  collusion  rules  in  the 


IMI 


'"Breen  Opposition  at  1-4. 
'^'  PageNet  Opposition  at  20-26. 
■'■'W.at22&n.n. 
■"Wat  24. 

'•<  See  Second  Stemorandum  Opinion  md  Order 
at  1 54. 
»*  See  Second  Report  and  Order.  H  2: 1-224. 
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narrowband  PCS  context. =*' 
Furthermore,  to  make  clear  that  we 
recognize  that  these  rules  effectively 
prohibit  post-filing  settlements,  we  are 
amending  our  rules  to  eliminate  Section 
24.429(b).  We  believe  that  this  is  the 
most  straightforward  approach,  given 
our  strong  concerns  that  collusion  could 
have  an  extremely  harmful  impact  upon 
competition. 

28.  However,  in  order  to  provide 
bidders  sufficient  time  and  greater 
flexibility  to  attract  capital,  we  make 
several  modifications  to  our  collusion 
rules  adopted  in  the  Third  Report  and 
Order.  First,  in  the  Second 
Memorandum  Opinion  and  Order,  we 
clarified  the  appficability  of  the 
collusion  rules  to  cases  where  an 
applicant  has  a  common  ouTiership 
interest  with  another  applicant. ^s  In  that 
item  we  stated  that,  unless  the  second 
applicant  is  expressly  identified  as  an 
entity  with  whom  the  first  applicant  has 
an  agreement  concerning  bidding,  we 
will  prohibit  these  parties  from 
communicating  concerning  their 
bidding  strategies.  This  prohibition  will 
hold  even  if  the  other  bidder  is 
identified  on  the  applicant's  short-form 
application  as  having  a  common 
ownership  interest  with  the  applicant. 

29.  Furthermore,  where  common  non- 
controlling  ownership  exists  between 
two  or  more  bidders,  those  bidders  may 
win  more  licenses  cumulatively  than  a 
single  entity  is  entitled  to  hold.  In  such 
cases  we  will  permit  divestiture  of  non- 
controlling  interests  to  bring  the  entities 
into  compliance  with  the  license 
aggregation  limits  provided  such 
divestiture  is  completed  within  90  days 
of  grant  of  the  license.  Such  post- 
auction  divestiture  will  enable  investors 
to  finance  more  tlian  one  bidder  without 
risking  default  penalties  if  both  bidders 
win  licenses  which  in  combination 
exceed  our  aggregation  limits. 

30.  In  addition,  we  wish  to  modify 
our  rules  regarding  amendments  to 
short-form  applications.  Section  24.413 
of  the  Commission's  rules  requires  all 
applicants  to  list  certain  ownership 
information  including  all  partners, 
subsidiaries,  affiliates  and  all  persons 
holding  five  percent  or  more  of  the 
stock,  warrants,  options  or  debt 
securities  of  the  applicant.  Section 
24.422(b)  currently  prohibits 
amendments  to  the  short-form 
application  to  make  ownership  changes 
or  changes  in  the  parties  to  bidding 
consortia  after  the  application  filing 
deadline  has  passed.  As  a  result  of  our 
experience  in  the  nationwide 


•''Sec  id.  1223. 

"^"Second  Memorandum  Opinion  and  Order  at 
155. 


narrowband  PCS  auction  we  believe  that 
it  is  necessary  to  allow  applicants  to 
amend  their  FCC  Form  175  applications 
to  make  ownership  changes  after  the 
filing  deadline  has  passed,  provided 
such  changes  do  not  result  in  a  change 
in  control  of  the  applicant  and  provided 
that  discussions  leading  up  to  such 
changes  do  not  violate  our  anti- 
collusion  rules.  Such  amendments  must 
be  made  within  two  business  days  of 
any  such  change.  Permitting  such 
amendments  will  provide  bidders  with 
fiexibility  to  seek  additional  capital  after 
applications  have  been  filed,  while 
ensuring  that  the  real  party  in  interest 
does  not  change.  Accordingly,  we  will 
modify  rule  24.422(b)  to  permit 
applicants  to  amend  their  FCC  Form  175 
applications  to  refiect  ownership 
changes  that  do  not  result  in  a  change 
in  control  of  the  applicant.  Such 
changes  shall  not  be  regarded  as  major 
amendments  to  an  application,  provided 
they  do  not  result  in  a  transfer  of  control 
of  the  applicant. 

31.  In  addition,  we  are  modifying  our 
collusion  rules,  which  currently 
prohibit  bidders  from  communicating 
with  one  another  after  short  form 
applications  have  been  filed  regarding 
the  substance  of  their  bids  or  bidding 
strategies  and  which  also  prohibit 
bidders  from  entering  into  consortia 
arrangements  or  joint  bidding 
agreements  of  any  kind  after  the 
deadline  for  short  form  applications  has 
passed.  In  order  to  permit  bidders  to 
respond  to  higher  than  expected  license 
prices  by  combining  their  resources 
during  an  auction,  we  will  now  permit 
bidders  who  have  not  filed  Form  175 
applications  for  any  of  the  same  licenses 
to  engage  in  discussions  and  enter  into 
bidding  consortia  or  joint  bidding 
arrangements  during  the  course  of  an 
auction.  We  conclude  that  where 
bidders  have  not  applied  for  any  of  the 
same  licenses  there  is  little  risk  of 
anticompetitive  conduct  with  respect  to 
a  single  license  and  therefore  we  believe 
that  it  is  appropriate  to  relax  our 
collusion  ruies  to  permit  bidders  in  this 
context  to  have  greater  fiexibility  to 
increase  their  competitiveness  in  the 
auction  by  combining  their  resources, 
provided  that  no  change  of  control  of 
any  applicant  takes  place. 

IV.  Paging  Response  Channel  Eligibility 

32.  Mercur>-  submitted  a  request  for 
clarification  that  non-incumbent  paging 
licensees  will  be  permitted  to  apply  for 
only  those  narrowband  paging  response 
channel  licenses  that  remain  available 
after  the  initial  response  channel 
auctions.  Eligibility  requirements  for 
these  channels  were  adopted  in  GEN 
Docket  No.  90-314.  and  therefore  we 


will  address  this  issue  as  part  of  the 
further  reconsideration  of  the 
narrowband  PCS  ser\'ice  rules  in  that 
docket  and  in  ET  Docket  No.  92-100. 

V.  Designated  Entity  Provisions 

33.  Background.  In  the  1993  Omnibus 
Budget  Reconciliation  Act,  Congress 
amended  the  Communications  Act  to 
require  the  Commission  to  ensure  that 
small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
women  and  minority  group  members 
(designated  entities)  would  have  an 
opportunity  to  obtain  licenses  and 
participate  in  offering  spectrum-based 
services.59  We  considered  numerous 
alternatives  that  might  ensure 
opportunities  for  these  designated 
entities,  includmg  installment  payment 
plans,  bidding  credits,  spectrum  set- 
asides,  tax  certificates,  royalty 
payments,  innovator's  preferences,  and 
distress  sales  to  designated  entities.*'^^ 
After  considering  the  characferisucs  of 
the  narrowband  PCS  ser\  ice,  we 
ultimately  adopted  installment 
payments  for  small  businesses  acquiring 
certain  regional.  MTA  or  BTA 
licenses.'''  We  also  provided  that  a  25 
percent  bidding  credit  would  be 
available  to  businesses  owned  by 
minorities  and/or  women  on  certain 
nationwide,  regional.  MTA  and  BTA 
licenses.6^  Both  installment  payments 
and  bidding  credits  were  made  available 
to  small  businesses  owned  by  minorities 
and/or  women.  In  addition,  we 
provided  that  tax  certificates  would  be 
made  available  to  encourage  investment 
in  women-  and  minority-owned 
businesses.63  Our  rules,  however,  did 
not  permit  rural  telephone  companies  to 
obtain  bidding  credits  or  installment 
payments  unless  they  also  qualified  as 
small  businesses  or  businesses  owned 
by  minorities  and/or  women.** 


"•See Omnibus  Bud^iei  Reconciliation  Act  of 
1993,  Pub.  L.  No.  103-bt),  Title  \1.  §60C2(a).  107 
Siat.  312.  387-389.  (1993)  {Budget  .\c1]  [adopt:ngA7 
U.S.C.  §§  309!i)(3)(B!.  309(j)(4)(D)). 

""See  Second  Report  and  Order.  11 231-257. 

"'  See  Third  Bepon  and  Order  11 68.  60-89. 

"-/d.  172. 

"W.  1168.  70.  72-85 

••'  As  di.scussed  furt.her  infrn.  these  rules  were 
based  on  the  rationale  that  rural  telephone 
companies  do  not  face  Sf)ecial  barriers  to  entry  into 
this  service,  rwr  are  special  accominodations 
nece,«sar>'  to  ensure  service  in  rural  areas.  Sec  Third 
Report  and  Order.  11  71.  76.  We  concluded  in  the 
Third  Report  and  Order,  that,  given  the  relatively 
mcxipst  construction  costs  for  narrow-band  PCS. 
even  new  entrants  may  choose  to  provide  service 
to  rural  areas,  and  special  provisions  are  not 
necessarv'  to  ensure  that  rural  telephone  companies 
will  have  the  opportunity  to  participate  in 
provision  of  service  to  rural  areas.  Id..  1  71.  We 
noted  that  women,  minorities  and  sm^il 
businesses,  in  contrast,  may  face  particular 
financing  obstacl<»s  that  rpqui"^  additional 
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34.  Petitions,  Three  petitions  assert 
that  provisions  made  available  for 
various  designated  entities,  such  as 
bidding  credits,  installment  payments 
and  tax  certificates,  should  also  be  made 
available  to  all  designated  entity  groups. 
and  for  all  narrowband  PCS  licenses. 
The  Association  of  bidepmdent 
Designated  Entities  (AUffi)  suggests  that 
bidding  credits,  currently  available  for 
all  businesses  owned  by  minorities 
and/or  women,  should  be  granted  to  all 
small  businesses  and  rural  telephone 
companies,  for  all  narrowband  PCS 
licenses."  AIDE  reasons  that  even  if 
bidding  credits  are  not  appropriate  for 
small  businesses  appl)dng  for 
nationwide  licenses  (because  small 
businesses  can  not  afford  to  amstruct 
nationwide  narrowband  PCS  systems), 
the  CommissicHi  should  ne\-ertheless 
permit  small  businesses  to  obtain 
bidding  credits  for  the  smaller, 
geographically  limited  narrowband 
licenses.'^  AIDE  also  states  that  the 
decision  to  limit  installment  pajmients 
to  certain  licenses  was  impermissibly 
based  on  maximizing  auction 
revenues.^' 

35.  U.S.  Intelco  Networks.  Inc.  (USIN) 
and  the  Rural  Cellular  Association 
(RCA)  assert  that  the  failure  to  provide 
any  narrowband  provisions  for  rural 
telephone  companies  violates  the 
Budget  Act"*  and  ensures  that 
narrowband  PCS  will  be  unavailable  in 
rural  areas.^  RCA  states  that  rural 
telephone  companies  should  receive 
bidding  credits  and  tax  certificates. ^*> 
RCA  bases  this  assertion  on  the 
rationale  that  providing  special  bidding 
provisions  for  rural  telephone 
companies  would  increase  the 
likelihood  that  narrowband  PCS 
licenses  will  be  awarded  to  entities  that 
will  provide  service  to  rural  areas.' > 
RCA  also  notes  that  the  Budget  Act 
directs  that  the  auetion  procedures  must 
ensure  that  licenses  for  new 
technologies  are  awarded  in  a  manner 
that  promotes  their  rapid  deployment 
"for  the  beneilt  of  the  public,  including 
those  residing  in  rural  areas."  '^ 


provisions  to  ensure  thai  they  have  an  opportunity 
10  participate  Id  providing  nanowband  PCS.  Id . 
1172.76. 

**AII%  Patition  at  14-1& 

•*AIDE  Petition  at  16-17. 

•'Wat  18-19. 

••The  Bndget  Act  nariies  rural  telephone 
companies  as  one  of  the  groups  whose  opportunity 
to  participate  in  auaioned  services  must  be  ensured 
by  our  auction  procedures.  See  Budget  Act.  §6002. 
107  Stat.  388  fadopting  47  U.S.C.  §3ff9(j)(3)(B)  and 
309(i)(4)(D)). 

.'"See  USIN  Petition  at  l-«.  RCA  Petition  at 
2-9. 

"•RCA  Petition  at  a 

"RCA  Petition  at  2. 

■-W.  iqiiotins*?  U.SC  §  iOO(il(3l;A)!. 


36.  Oppositions.  PageNet  states  that 
no  additional  measures  should  be  taken 
with  respect  to  participation  of  rural 
telephone  companies  or  small 
businesses  in  narrowband  PCS 
auctions.'^  As  to  the  availability  of 
provisions  for  women  and  minority' 
owned  businesses  for  only  one  license 
per  channel  grouping,  PageNet  notes 
that  licenses  with  bidding  credits 
comprise  37  percent  of  regional  licenses 
and  almost  45  percent  of  the  available 
narrowband  spectrum,  thus  earmarking 
a  good  deal  of  spectrum  for  designated 
entities.'*  PageNet  states  that  small 
businesses  have  always  had  ample 
opportunities  in  paging,  and  thus  there 
is  no  reason  to  grant  them  special 
consideration. '5  vVe  also  request 
comment  on  a  proposal  to  redesignate 
the  BTA  licenses  as  regional  licenses. 

37.  Decision.  We  have  decided,  in 
response  to  petitions  and  to  our 
experience  with  the  nationwide 
narrowband  auction,  to  expand  the 
provisions  for  designated  entities  in 
future  narrowband  auctions.  First,  we 
will  modify  the  definition  of  small 
business  to  expand  eligibility.  Second. 
for  the  upcoming  regional  narrowband 
auctions  we  will  increase  the  bidding 
credit  for  women-  and  minority-owned 
businesses. 

38.  Congress  mandated  that  the 
Commission  "ensure  that  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women  are  given 
the  opportunity  to  participate  in  the 
provision  of  spectrum-based 
services."  '«  To  achieve  this  goal,  the 
statute  requires  the  Commission  to 
"consider  the  use  of  tax  certificates, 
bidding  preferences,  and  other 
procedures."  Thus,  while  providing  that 
we  may  charge  for  licenses.  Congress 
has  ordered  that  the  Commission  design 
its  auction  procedures  to  ensure  that 
designated  entities  have  opportunities 
to  obtain  licenses  and  provide  service. 
For  that  purpose,  the  law  does  not 
mandale  the  use  of  any  particular 
procedure  but  it  specifically  approves 
the  us©  of  "tax  certificates,  bidding 
preferences,  and  other  procedures."  The 
use  of  any  such  procedure  is,  in  our 
view,  mandated  where  necessary  to 
achieve  Congress's  objective  of  ensuring 
that  designated  entities  have  the 
opportunity  to  participate  in 
narrowband  PCS. 

39.  In  addition  to  this  mandate,  the 
statute  sets  forth  various  congressional 
objectives.  For  example,  it  provides  that 


"PageNet  Opposil ion  at  12-15. 
'*ld.ti  14. 
'^Id.i):  14-15. 
"•47t'.S.C.  §309(jlU)(D). 


in  establishing  eligibility  criteria  and 
bidding  methodologies  the  Conunission 
shall  "promot[e)  economic  opportunity 
and  competition  and  ensurje)  that  new 
and  innovative  technologies  are  readily 
accessible  to  the  American  people  by 
avoiding  excessive  concentration  of 
licenses  and  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  niral 
telephone  companies,  and  businesses 
ovmed  by  members  of  minority  groups 
and  women."  "  Further.  Section 
309(j)(4)(A)  provides  that  to  promote  the 
statute's  objectives  the  Commission 
shall  "consider  alternative  payment 
schedules  and  methods  of  calculation, 
including  lump  sums  or  guaranteed 
installment  payments.  v«th  or  without 
royalty  payments,  or  other  schedules  or 
methods  •  •  •  and  combinations  of 
such  schedules  and  methods." 
40.  To  satisfy  these  statutory 
mandates  and  objectives,  we  established 
in  the  Second  Report  and  Order 
eligibility  criteria  and  general  rules  to 
govern  the  special  measures  for  small 
businesses,  and  businesses  owned  by 
members  of  minority  groups  and 
women.  In  the  Third  Report  and  Order. 
we  employed  several  measures, 
including  installment  payments, 
bidding  credits  and  tax  certificates,  to 
enhance  opportunities  for  designated 
entities  bidding  on  certain  narrowband 
PCS  licenses.  We  stated  that  we 
believed  that  narrowband  PCS  would 
provide  significant  opportunities  for  all 
designated  entities  to  provide  a  wide 
variety  of  new  services  including 
advanced  paging  and  messaging 
services.  In  adopting  the  particular 
measures  for  designated  entities, 
however,  we  assumed  that  narrowband 
PCS  would  involve  relatively  low 
capital  entry  requirements,  and  would 
therefore  be  well-suited  to  small 
entities,  which  lack  access  to  large 
amounts  of  capital.'"  Accordingly,  we 
found  that  the  measures  we  selected  for 
narrowband  PCS  auctions  were 
appropriately  tailored  to  the  unique 
characteristics  of  narrowband  PCS  and 


"47  L'.S.C.  §  309<j)(3)(B);  see  al»o  id. 
§  309(  j)(4)(C)  (requiring  the  Conunission  when 
prescribing  area  designatioos  and  bandwidth 
assignments,  to  prt>mote  "economic  opportunity  for 
a  wide  variety  of  applicants,  including  small 
businesses,  rural  telephone  compenias.  and 
businesses  owned  by  member*  of  minoritjr  group.s 
and  women).  As  noted  in  the  Second  Report  and 
Order,  the  statute  also  requires  the  Conunission  to 
promote  the  purposes  specified  in  Section  1  of  the 
Communications  Act.  which  include,  among  other 
things,  "to  malca  available,  so  far  as  possible,  to  all 
the  people  of  the  United  States  a  rapid.  efHcient. 
Nationwide,  and  world-wide  wire  and  radio 
communication  service  with  adequate  facilities  at 
reasonable  charges."  47  U.S.C.  §  151:  Second  flpport 
and  Order  At  n.3. 

■"  Third  Poport  and  Order  at  1 69. 
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would  therefore  "create  meaningful 
incentives  for  small  businesses  and 
businesses  owned  by  minorities  and/or 
women  to  both  bid  successfully  for 
available  licenses  and  provide 
innovative  and  expeditious  service  to 
the  public.'*  In  this  regard  we  indicated 
that  installment  payments  would 
provide  a  significant  means  for  small 
businesses  to  overcome  their  main 
barrier  to  entry:  lack  of  access  of 
financing.  And,  a  25  percent^idding 
credit  for  minority  and  women-owned 
businesses  together  with  a  tax  certiRcate 
program  would  address  the  additional 
obstacles  faced  by  those  designated 
entities.  We  noted,  however,  that  we 
would  continue  to  assess  the 
effectiveness  of  the  measures  adopted 
for  narrowband  PCS,  and  would  apply 
any  knowledge  gained  to  subsequent 
auctions. 

41.  Our  goal  in  the  narrowband 
personal  communications  service  is  to 
meet  fully  the  statutory  mandate  of 
Section  309(i)(4)(D],  as  well  as  the 
objectives  of  promoting  economic 
opportunity  and  competition,  of 
avoiding  excessive  concentration  of 
licenses,  and  of  ensuring  access  to  new 
and  innovative  technologies  by 
disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women.  As 
explained  more  fully  below,  we  believe 
that  it  is  necessary  in  some  respects  to 
do  more  to  ensure  that  small  businesses 
and  businesses  owned  by  members  of 
minority  groups  and  women  have  a 
meaninghil  opportunity  to  participate  in 
the  provision  of  narrowband  PCS.  As  a 
result  of  our  experience  in  the 
nationwide  narrowband  PCS  auction. 
we  are  concerned  that  a  25  percent 
bidding  credit  and  installment 
payments  may  not  be  sufHcient  to 
ensure  the  opportimity  of  these 
businesses  to  compete  against  the  larger, 
deep  pocketed  inciunbent  firms. 
Therefore,  we  have  decided  to  expand 
the  provisions  for  designated  entities  as 
described  below. 

A.  Definition  of  Small  Business 

42.  In  the  Third  Report  and  Order  we 
adopted  a  deHnition  for  small 
businesses  based  on  the  standard 
definition  used  by  the  Small  Business 
Administration  (SBA).  This  definition 
permits  an  applicant  to  qualify  for 
installment  payments  based  on  a  net 
worth  not  in  excess  of  $6  million  with 
average  net  income  after  Federal  income 
taxes  for  the  two  preceding  years  not  in 
excess  of  $2  million.  13  CFR 


121.802(a)(2).'»  In  the  Second 
Memorandum  Opinion  and  Order,  we 
removed  our  generic  "small  business" 
deGnition,  which  was  based  on  the 
original  SBA  size  standard  and 
indicated  that  we  would  establish  a 
definition  for  "small  businesses"  on  a 
service-specific  basis. 

43.  Many  commenters,  including  the 
Chief  Counsel  for  Advocacy  of  the  SBA. 
argue  that  the  SBA  net  worth/net 
revenue  definition  is  too  restrictive  and 
will  exclude  businesses  of  sufficient 
size  to  survive,  much  less  succeed,  in 
the  competitive  PCS  marketplace.  The 
SBA's  Chief  Counsel  for  Advocacy  and 
the  Suite  12  Group  advocate  adoption  of 
a  gross  revenue  test,  aiding  that  a  net 
worth  test  could  be  misleading  as  some 
very  large  companies  have  low  net 
worth.  The  SBA's  Chief  Counsel  for 
Advocacy  recommends  that  the  revenue 
standard  be  raised  to  include  firms  that 
{together  with  affiliates)  have  less  than 
S40  million  in  gross  revenues.  Similarly, 
Suite  12  suggests  a  $75  milUon  in 
annual  sales  threshold.  As  another 
option,  the  SBA's  Chief  Counsel  for 
Advocacy  suggests  that  the  Commission 
consider  a  higher  revenue  ceiling  or 
adopt  different  size  standards  for 
different  telecommunications  markets.*' 

44.  We  now  realize  that  the  cost  of 
acquiring  a  narrowband  PCS  license 
will  be  significant  and  bidders  may  be 
required  to  expend  millions  of  dollars  to 
acquire  a  license  and  construct  a  system 
in  PCS  markets.  Thus,  we  believe  that 
our  current  narrowband  PCS  small 
business  definition  is  overly  restrictive 
because  it  would  exclude  most 


'■•W.  at  170. 


""The  SBA  has  recently  changed  Us  net  worth/ 
net  income  standard  at  it  applies  to  its  Small 
Business  Investment  Company  (SBIC)  Program.  See 
59  FR  16953,  16956  (April  8.  1994).  The  new 
standard  for  determining  eligibility  for  small 
business  concerns  applying  for  financial  and/ or 
management  assistance  under  the  SBIC  program 
was  increased  to  S18  million  net  worth  and  S6 
million  after-tax  net  income.  13  CFR 
121.802(a)(3)(i).  The  change  in  this  size  standard 
was  attributable  to  an  adjustment  for  inflation  and 
changes  in  the  SBIC  program  "designed  to 
strengthen  and  expand  the  capabilities  of  SBtCs  to 
flnance  small  businesses  so  that  they  can  increase 
theii  contribution  to  economic  growth  and  job 
creation."  59  FR  at  16955. 

■'  Some  parties  reconunend  using  the  SBA's 
alle.tiative  1500  employee  standard.  See.  e.g., 
comments  of  SBA  Associate  Administrator  for 
Procurement  Assistance  at  2.  CFW  Communications 
at  2,  and  Iowa  Network  at  17.  A  number  of  other 
commenters,  including  the  SBA's  Chief  Counsel  for 
Advocacy,  argue,  however,  that  adoption  of  this 
alternative  SBA  definition  would  open  up  a  huge 
loophole  in  the  designated  entity  eligibility  criteria. 
Specifically,  they  contend  that  telecommunications 
is  a  capital,  rather  than  labor,  intensive  industry, 
and  that  a  entity  with  1.500  employees  is  likely  to 
be  extremely  well  capitalized  and  have  no  need  for 
the  special  treatment  mandated  by  Congress  in  the 
Budget  Act.  See.  e.g..  comments  of  SBA  Chief 
Counsel  for  Advocacy  at  8.  LuxCel  Group,  Inc.  at 
4.  Suite  12  Group  at  io-11. 


businesses  possessing  the  financial 
resources  to  compete  successfully  in  the 
provision  of  narrow^band  PCS  services. 
Accordingly,  we  modify  our  small 
business  definition  for  narrowband  PCS 
auctions  to  ensure  the  participation  of 
small  businesses  with  the  financial 
resources  to  compete  effectively  in  an 
auction  and  in  the  provision  of 
narrowband  PCS  services. 

45,  There  is  substantial  support  in  the 
record  for  a  $40  million  gross  revenue 
standard.  For  example,  the  SBA 
recommends  that  for  PCS.  a  small 
business  be  defined  as  one  whose 
average  annual  gross  revenues  for  its 
past  three  years  do  not  exceed  $40 
million.**  It  states  that  this  definition 
isolates  those  companies  that  have 
significantly  greater  difficulty  in 
obtaining  capital  than  larger  enterprises. 
At  the  same  time,  the  SBA  contends  that 
a  company  with  $40  million  in  revenue 
is  sufficiently  large  that  it  could  survive 
in  a  competitive  wireless 
communications  market.**  Similarly, 
the  SBA  Chief  Counsel  for  Advocacy 
asserts  that  a  $40  million  threshold  will 
allow  participation  by  firms  "of 
sufficient  size  to  meet  demands  in 
almost  all  small  markets  and  some 
medium-size  markets  without 
significant  outside  financial 
assistance."  ** 

46.  For  purposes  of  narrowband  PCS, 
we  shall  therefore  define  a  small 
business  as  any  firm,  together  w^ith 
affiliates  and  certain  large  investors, 
with  average  gross  revenues  for  the 
three  preceding  years  of  less  than  $40 
million.*^  In  addition,  an  applicant  will 
not  qualify  as  a  small  business  if  any 
one  attributable  investor  in,  or  affiliate 
of.  the  entity  has  $40  million  or  more  in 
personal  net  worth.**  To  ensure  that 


"Ex  parte  filing  of  U.S.  Small  Business 
Administration.  June  24. 1994. 

"Id 

•■•Commems  of  SBA  Office  of  Advocacy  at  10  Cf 
comments  of  Iowa  Network  and  Telephone 
Electronics  Corporation  (advocating  a  $40  million 
annual  revenue  criterion  for  telephone  companies) 
and  replay  comments  of  North  j^merican  Interactive 
Partners  and  Kingwood  Associates  (advocating  S40 
million  gross-revenue  criterion  for  applicants  for 
the  fifty  most-populous  BTAs.  based  on  estimated 
average  build-out  cost). 

"The  establishment  of  small  business  size 
standards  is  generally  governed  by  Section  3  of  the 
Small  Business  Act  of  1953,  as  amended.  15  L'.S.C. 
§  642(a).  Recent  amendments  to  that  statute  provide 
that  small  business  size  standards  developed  by 
Federal  agencies  must  be  based  on  the  average 
annual  gross  revenues  of  such  business  over  a 
period  of  not  less  than  three  years.  See  Pub.  L  No. 
102-366,  Title  n.  §  222(a).  106  Slat.  999  (1992).  15 
L'.S.C  §632(a)(2)(B)(ii). 

»'■  Unlike  our  proposed  eligibility  criteria  to  bid 
in  the  entrepreneurs'  blocks,  described  below,  the 
small  business  definition  does  not  include  a  total 
assets  standard.  We  believe  that  the  $40  million 
gross  revenue  cap  for  small  businesses  should  be 

Continued 
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only  bona  fide  small  businesses  in  need 
of  govenunent  financii^  are  eligible,  we 
will  consider  the  gross  revenues  of  the 
applicant,  its  afliliates,  as  well  as  those 
of  "attributable"  investors  on  a 
cumulative  basis.  The  text  that  follows 
discusses  what  interests  are  attributable 
for  these  purposes.  In  addition,  it  sets 
forth  exceptions  to  these  attribution 
rules  for  minority  and  women-owned 
applicants. 

47.  Qualified  "Snadl  Businesses".  As 
a  general  rule,  the  gross  revenues  of  all 
investors  in,  and  affiliates  of.  an 
applicant  are  counted  on  a  cumulative, 
fully-diluted  basis  for  purposes  of 

-  determining  whether  the  $40  million 
gross  revenue  threshold  has  been 
exceeded,  and  on  an  individual  basis 
regarding  the  $40  million  personal  net 
worth  standard."'  There  are  two 
exceptions  to  this  rule,  however.  First, 

~  applicants  that  meet  the  deBnition  of  a 
small  business  may,  as  discussed  below, 
form  consortia  of  small  businesses  that, 
on  a  aggregate  basis,  exceed  the  gross 
revenue  cap.  Second,  the  gross 
revenues,  personal  net  worth,  and 
affiliations  of  any  investor  in  the 
applicant  are  not  considered  so  long  as 
the  investor  holds  25  percent  or  less  of 
the  applicant's  passive  equity.  For 
corporations,  we  shall  use  the  term 
passive  equity  investors  to  mean 
investors  who  hold  only  non-voting 
stock  or  voting  stock  that  includes  no 
more  than  15  percent  of  the  voting 
interests.  Where  different  classes  of 
.stock  are  held,  however,  the  total 
amount  of  equity  must  still  be  no  more 
than  25  percent  to  meet  this 
requirement.  For  partnerships,  the  term 
means  limited  partnership  interests  that 
do  not  have  the  power  to  exercise 
control  of  the  entity.""  The  passive 
investor  exception  will  be  available, 
however,  only  so  long  as  the  applicant 
remains  under  the  control  of  one  or 
more  entities  or  individuals  (defined  as 
the  "control  group")  and  the  control 
group  holds  at  least  2^  percent  of  the 
applicant's  equity  and.  in  the  case  of 
corporate  applicants,  at  least  50.1 


sufficient  to  snsure  thai  only  bona  fide  small 
butioesMs  m  «ble  to  take  advantage  of  the 
measares  intouM  for  them. 

•'By  "fully-diluted,"  we  mean  that  agreements 
such  as  stock  opttona.  warrants  and  corrvertiWe 
debentures  will  generally  be  considered  (o  have  a 
present  effect  ar>d  will  be  created  as  if  the  rights 
thereunder  atreadv  have  been  fully  exercised. 

■•Applicants  must.be  prepared  to  demonstrate 
that  the  limited  partners  do  not  have  influence  over 
the  affairs  of  the  applicaot  that  is  inconsistent  with 
therr  rota*  a*  passive  investors.  For  purposes  of  our 
rule*,  we  presume  thai  any  general  partner  has  the 
power  to  control  a  partnet^hip.  Therefore,  each 
general  partner  in  a  partnership  will  be  considered 
part  of  the  partnership's  control  group. 


percent  of  the  voting  stock.»«  In  the  case 
of  partnership  applicants,  the  ctmtro) 
group  must  hold  all  the  general 
partnership  interests.  Winning  bidders 
are  required  to  identify  on  their  long- 
form  applications  the  identity  of  the 
members  of  this  control  group  and  the 
means  of  ensuring  control  (such  as  a 
voting  trust  agreement).  The  gross 
revenues  of  each  member  of  Uie  control 
group  and  each  member's  affiliates  will 
be  counted  toward  the  $40  million  gross 
revenues  threshold  and  applicants  shall 
certify  that  each  control  group  member 
meets  the  individual  $40  million 
personal  net  worth  standard,  regardless 
of  the  size  of  the  member's  total  interest 
in  the  applicant. 

48.  The  attribution  levels  we  have 
selected  here  are  intended  to  belance 
the  competing  considerations  that  apply 
in  this  particular  context  and  may  differ 
from  those  we  have  used  in  other 
circumstances.  As  a  general  matter,  the 
25  percent  limitation  on  equity 
investment  interests  will  serve  as  a 
safeguard  that  the  very  large  entities 
who  are  excluded  from  bidding  in  these 
blocks  do  not,  through  their  investments 
in  qualified  firms,  circumvent  the  gross 
revenue  cap.  At  the  same  time,  it  will 
afford  qualified  bidders  a  reasonable 
measure  of  flexibility  in  obtaining 
needed  financing  from  other  entities, 
while  ensuring  that  such  entities  do  not 
acquire  controlling  interests  in  the 
eligible  bidders.  Similarly,  the  15 
percent  threshold  for  attributing 
revenues  of  investors  with  voting  stock 
in  corporate  applicants  is  designed  to 
keep  ineligible  parties  from  exerting 
undue  influence  over  eligible  firms.  For 
all  of  these  reasons,  we  also  will 
attribute  the  gross  revenues  of  entities, 
or  the  personal  net  worth  of  individuals, 
that  otherwise  constitute  "affiliates"  of 
the  applicant.*' 

49.  Qualified  Womaa  and  Minority- 
Owned  Small  Businesses.  The  record 
demonstrates  that  women  and 
minorities  have  especially  acute 
problems  in  obtaining  financing,  due  in 
part  to  discriminatory  lending  practices 
by  private  financial  institutions.  To 
address  these  special  problems  and  to 
afford  women  and  minority-owned 
small  businesses  more  flexibility  in 
attractiig  financing,  it  is  necessary  to 
provide  these  entities  with  an 
alternative,  somewhat  more  relaxed 
option  regarding  the  attribution  of 
revenues  of  passive  investors.  Under  the 
alternative  standard,  we  will  not 


"•'.Sc.  long  as  the  applicant  .-emains  under  de  jure 
and  de /acfo  conirr)!  of  the  control  group,  we  shall 
not  bar  passive  investors  from  enterii^  into 
management  agreements  with  spplicants. 

•"The  definition  of  an  •affiliate"  is  described  in 
Ihe  Furtlyr  Notice  1  55. 


attribute  to  the  applicant  the  gross 
revenues  or  net  worth  of  any  single 
investor  in  a  minority  or  woman-owned 
small  business  applicant  unless  it  holds 
more  than  49.9  percent  of  the  passive 
equity  (which  is  defined  to  include  as 
much  as  15  percent  of  a  corporation's 
voting  stock).  To  guard  against  abuses, 
however,  the  control  group  of  applicants 
choosing  this  option  would  have  to  own 
at  least  50.1  percent  of  the  applicant's 
equity,  as  vugUl  as  retain  control  and 
hold  at  least  50.1  percent  of  the  voting 
stock.»*  Winning  bidders  must  identify 
on  their  long-form  applications  a  control 
group  (this  time  consisting  entirely  of 
minorities  and/or  women  or  entities  100 
percent  owned  and  controlled  by 
minorities  and/or  women)  and  the  gross 
revenues  and  net  worth  of  each  member 
of  the  control  group  and  each  member's 
affiliates  will  be  counted  toward  the  $40 
million  gross  revenue  threshold  or  the 
individual  $40  million  personal  net 
worth  limitation,  regardless  of  the  size 
of  the  member's  total  interest  in  the 
applicant. 

50.  Relaxing  the  attribution  standard 
somewhat  in  determining  the  ehgibility 
of  woman  and  minority-owned 
companies  to  bid  as  small  businesses 
directly  addresses  what  most 
commenters  have  stated  to  be  the 
biggest  obstacle  to  entry  for  these . 
designated  entities:  obtaining  adequate 
financing.  By  this  raeasiue.  women  and 
minorities  who  are  eligible  to  bid  as 
small  businesses  (/.e.,  who  otherwise 
meet  the  $40  million  gross  revenue 
standard)  will  be  required  to  maintain 
control  of  their  companies  and.  at  the 
same  time,  will  have  flexibility  to  attract 
significant  infusions  of  capital  from  a 
single  investor.  The  requirement  that 
the  minority  and  women  principals 
hold  50.1  percent  of  the  company's 
equity  mitigates  substantially  the  danger 
that  a  weil-capitaiized  investor  with  a 
substantial  ownership  stake  will  be  able 
to  assume  de  facto  control  of  the 
applicant. 

51.  Of  course,  women  and  minority- 
owned  firms,  like  any  other  small 
business  applicant,  may  sell  a  larger 
portion  of  their  companies*  equity, 
provided  that  they  also  abide  by  the 
general  eligibility  requirements  for 
sm.all  businesses.  Specifically,  the  gross 
revenues  and  net  worth  of  all  investors 
holding  more  than  25  percent  of  the 
company's  passive  equity  (as  defined  to 
include  15  percent  or  mwe  of  the  voting 
stock)  will  be  attributed  toward  the  $40 
million  cap  and  the  $40  milUoo 
personal  net  worth  standard.  In  this 


""  As  noted  previously,  the  control  group  of  a 
partnership  applicant  must  hold  ail  of  the  general 
partnership  Interests. 
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event,  the  ccmtrol  group  will  be  required 
to  hold  at  least  25  percent  of  the 
company's  equity  and  50.1  percent  of  its 
voting  stock. 

52.  De  Facto  Control  Issues.  We  shall 
codify  in  our  ruJes  a  provision 
explaining  more  explicitly  the  term 
"control."  so  that  applicants  will  have 
clear  guidance  concerning  the 
requirement  that  a  control  group 
maintains  de  facto  as  well  as  de  jure 
control  of  the  firms  that  are  eligible  for 
s]}ecial  treatment  under  the  rules  for 
narrowtMmd  PCS.  For  this  purpose,  we 
shall  borrow  firom  certain  SBA  rules  that 
are  used  to  detwmine  when  a  firm 
should  be  deemed  an  affiliate  of  a  small 
business.  These  SBA  rules,  which  are 
codified  in  13  CFR  121.401,  provide 
several  specific  examples  of  instances  in 
which  an  entity  might  have  control  of  a 
firm  even  though  the  entity  has  less 
than  50  percent  of  the  voting  stock  of  a 
concern,  and  thus  provide  a  useful 
model  for  our  rules.  Through  reference 
to  circumstances  such  as  those 
described  in  the  SBA  rules,  our  rules 
will  expressly  alert  designated  entities 
that  control  of  the  applicant  through 
ownership  of  50.1  percent  of  the  firm's 
voting  interests  may  be  insufficient  to 
ensure  de  facto  control  of  the  applicant 
if.  for  example,  the  voting  stock  of  the 
eligible  control  group  is  widely 
dispersed.  In  those  and  other 
circumstances,  ownership  of  50.1 
percent  of  the  voting  stock  may  be 
insufficient  to  assure  control  of  the 
applicant  Of  course,  apart  from  these 
structural  issues  relative  to  control, 
eligible  entities  must  not,  during  the 
license  term,  abandon  control  of  their 
licenses  through  any  other  mechanism. 
As  we  stated  in  the  Second  Report  and 
Order,  designated  entities  must  be 
prepared  to  demonstrate  that  they  are  in 
control  of  the  enterprise.*^ 

53.  In  the  Secona  Memorandurn 
Opinion  and  Order,  vre  concluded  that 
designated  entities  might  be  permitted 
to  receive  benefits  based  on  their 
partidpation  in  consortium  on  a  service 
specific  basis,  but  believed  generally 
that  such  a  consortium  should  not  be 
entitled  to  qualify  for  measures 
designed  specifically  for  designated 
entities.  As  a  general  matter,  we  shall 
continue  to  adhere  to  that  principle.  We 
think,  however,  that  in  the  narrowband 
PCS  service,  allowing  small  businesses 
to  pool  their  resources  in  this  manner  is 
necessary  to  help  them  overcome  capital 
formation  problems  and  thereby  ensture 
their  opportimity  to  participate  in 
auctions  and  to  become  strong 


"'  Second  Bepott  and  Order a\  1 278.  citing 
Inlennountoin  Mic/otrave,  24  Rad.  Reg.  983.  984 
(1963). 


narrowband  PCS  competitors.  Because 
of  the  exceptionally  large  capital 
requirements  associated  with  acquiring 
a  license  in  this  service,  we  agree  with 
the  SBA  Chief  Counsel  for  Advocacy 
that,  so  long  as  individual  members  of 
the  consortium  satisfy  the  definition  of 
a  small  business,  the  congressional 
objective  of  ensuring  opportimities  for 
small  businesses  will  be  fully  met. 
Individual  small  entities  that  join  to 
form  consortia,  as  distinguished  from  a 
single  entity  with  gross  revenues  in 
excess  of  $40  million,  still  are  likely  to 
encounter  capital  access  problems  and, 
thus,  should  qualify  for  measures  armed 
at  small  businesses.  We  do  not  believe 
however,  that  this  congressional  goal 
will  be  satisfied  if  special  measures  are 
allowed  for  consortia  that  are 
"predominantly"  or  "significantly" 
owned  and/or  controlled  by  small 
businesses.  This  would  have  the  effect 
of  eviscerating  our  small  business 
definition  criteria  and  would  not  further 
the  ability  of  bona  fide  small  businesses 
to  participate  in  PCS  services. 

54.  Financial  Benefits.  To  en.sure  that 
the  control  group  has  a  substantial 
financial  stale  in  the  venture,  we  .shall 
adopt  certain  additional  requirements. 
As  noted  previously,  we  shall  require 
that  at  least  50.1  percent  of  the  voting 
stock  and  at  least  25  percent  (or  50.1 
percent  fw  the  alternative  option  for 
minority-  and  women-owned 
businesses)  of  the  aggregate  of  all 
outstanding  shares  of  stock  to  be 
unconditionally  ovmed  by  the  control 
group  members.  In  addition.  50.1 
percent  of  the  annual  distribution  of 
dividends  paid  on  the  voting  stock  of  a 
corporate  applicant  concern  must  be 
paid  to  these  members.  Also,  in  the 
event  !>tock  is  sold,  the  control  group 
members  mi«'  'oe  entitled  to  receive  100 
percent  of  tiie  value  of  each  share  of 
stock  in  his  cr  her  possession.  Similarly, 
in  the  event  of  dissolution  or  liquidation 
of  the  corjxjration,  the  control  group 
members  must  be  entitled  to  receive  at 
least  25  percent  (or  50.1  percent,  as  the 
case  may  be)  of  the  retained  earnings  of 
the  concern  and  100  percent  of  the 
value  of  each  share  of  the  stock  in  his 

or  her  possession,  subject,  of  course,  to 
any  applicable  laws  requiring  that  debt 
be  paid  before  distribution  of  equity. 

55.  Partnerships  and  other  non- 
corporate entities  will  be  subject  to 
similar  requirements.  Indicia  of 
ownership  that  we  will  consider  in  non- 
corporate cases  include  (but  are  not 
limited  to)  (a)  the  right  to  share  in  the 
profits  and  losses,  and  receive  assets  or 
liabilities  upon  liquidation,  of  the 
enterprise  pro  rata  in  relationship  to  the 
designated  entity's  ownership 
percentage  and  (b)  the  absence  of 


opportunities  to  dilute  the  interest  of 
the  designated  entity  (through  capital 
calls  or  otherwise)  in  the  venture.  As 
with  corporations,  our  concern  is 
ensuring^hat  the  economic 
opportunities  and  benefits  provided 
through  these  rules  flow  to  designated 
entities,  as  Congress  directed. 

56.  Abuses.  As  stated  above,  we 
intend  by  these  attribution  rules  to 
ensure  that  bidders  and  recipients  of 
these  Hcenses  are  bona  fide  in  their 
eligibility,  and  we  intend  to  conduct 
random  audits  both  before  the  auctions 
and  during  the  10-year  initial  license 
period  to  ensure  that  our  rules  are 
complied  with  in  letter  and  spirit.  If  we 
find  that  large  firms  or  individuals 
exceeding  our  personal  net  worth  caps 
are  able  to  assume  control  of  licensees 
that  have  received  small  business 
provisions  or  otherwise  circumvent  our 
rules,  we  will  not  hesitate  to  force 
divestiture  of  such  improper  interests 
or,  in  appropriate  cases,  issue  forfeitures 
or  revoke  licenses.  In  this  regard,  we 
reiterate  that  it  is  our  intent,  and  the 
intent  of  Congress,  that  women, 
minorities  and  small  businesses  he 
givpn  an  opportunity  to  participate  in 
narrowband  PCS  services,  not  merely  as 
frorts  for  other  entities,  but  as  active 
entrepreneurs. 

57.  In  addition,  in  view  of  our  new 
small  business  definition  and  the 
associated  maximum  investor  limits,  we 
are  modifying  our  unjust  enrichment 
rules  to  prevent  any  post-auction 
circumvention  of  our  financial 
threshold,  and  to  ensure  that  the 
ultimate  licensees  are  bona  fide 
designated  entities.  Accordingly,  firms 
that  received  installment  payments 
based  on  their  small  business  status  will 
be  subject  to  repayment  if.  for  example, 
another  entity  subsequently  pu!*(  h.ases 
an  "attributable  "  interest  or  beccr.ies  a 
member  of  the  control  group  and,  as  a 
result,  the  gross  revenues  of  the  firm 
would  exceed  the  S40  million  gross 
revenues  cap,  or  the  personal  net  worth 
of  an  individual  investor  exceeds  the 
$40  million  personal  net  worth 
threshold. 

B.  Bidding  Credits  in  Regional 
Narrowband  Auctions 

58.  In  the  Third  Report  and  Order  we 
established  bidding  credits  of  25  percent 
for  women-  and  minority-owned 
businesvses  on  two  of  the  six  regional 
narrowband  Hcenses.*'  In  order  to 
increase  the  opportunities  for  women 
and  minorities  to  participate  in  the 
provision  of  narrowband  service,  we 
have  decided  to  increase  the  bidding 
credit  on  the  same  two  licenses  for 


'  Third  Rrport  and  Order  at  1 08 
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women-  and  minority-owned  businesses 
in  the  upcoming  regional  narrowband 
auction  from  25  percent  to  40  percent. 
Our  experience  with  the  nationwide 
narrowband  PCS  auctions,  where  very 
high  license  values  coupled  with  only  a 
25  percent  bidding  credit  may  have 
contributed  to  the  failure  of  women-  and 
minority-owned  businesses  to  win 
licenses,  suggests  that  a  credit  of  this 
magnitude  may  be  necessary  to 
overcome  the  disadvantages  of  these 
groups  in  bidding  for  licenses 
representing  large  populations  and  large 
geographic  areas.9*  In  an  ex  parte  filing, 
Essence  Television  Productions,  Inc. 
one  of  the  initial  participants  in  the 
nationwide  narrowband  PCS  auction, 
argues  that  designated  entities  should 
receive  bidding  credits  of  up  to  40 
percent  when  competing  in  auctions 
against  non-designated  entities.^s  The 
increased  bidding  credit  combined  with 
installment  payments  for  firms  that 
meet  our  revised  small  business 
definition  should  enable  minority-  and 
women-owned  businesses  to  attract  the 
capital  necessary  to  compete.  In 
addition,  we  seek  comment  on  whether 
additional  measures  such  as  an 
entrepreneur's  block  should  be 
employed  in  future  auctions  (see  infra). 

C.  Rum}  Telephone  Companies 

59.  In  this  docket,  we  established 
general  rules  and  identified  several 
measures,  including  installment 
payments,  spectrum  set-asides,  bidding 
credits  and  tax  certificates,  that  we 
would  choose  among  in  establishing 
rules  for  auctionable  spectrum-based 
services,  on  a  service-specific  basis.  In 
adopting  service-specific  rules,  we  have 
carefully  selected  provisions  to  meet  the 
particular  needs  of  each  designated 
entity  group,  so  as  to  "ensure,"  pursuant 
to  the  statute,  that  each  group  has  the 
opportunity  to  participate  in  providing 
spectrum-based  services. 

60.  As  we  indicated  above,  it  is 
occasionally  necessary  to  do  more  to 
ensure  that  businesses  owned  by 
members  of  minority  groups  and  women 
have  a  meaningful  opportunity  to 
participate  in  provision  of  personal 
communications  services  than  is 
necessary  to  ensure  that  other 
designated  entity  groups  have  similar 
opportunities.96  The  major  problem 
facing  minorities  and  women  who  seek 


•"We  have  already  adopted  installment  payments 
for  small  businesses  on  regional.  MTA  and  BTA 
licenses.  See  §  24.309(A). 

*•  £jt  parte  filing  of  Essence  Telev  Ui'on 
Productions,  Inc..  August  2, 1994. 

''Fifth  Report  and  Order  at  196.  in  PP  Docket 
No.  93-253.  FCC  94-T78.  adopted  June  29. 1994. 
released  July  15, 1994,  59  FR  37566  ()ul  29.  l<}0^) 
{Fifth  Beport  and  Order). 


to  offer  PCS  is  lack  of  access  to  capital^' 
Small  businesses  also  encounter  serious 
funding  problems. 9«  In  contrast,  rural 
telephone  companies  that  are  not  small 
busmesses  (and  are  not  owned  by 
minorities  or  women)  do  not  face  the 
same  difficulties  in  obtaining  capital. 
Accordingly,  we  do  not  believe  that  any 
additional  provisions  for  rural 
telephone  companies  are  necessary  or 
appropriate  in  the  context  of 
narrowband  PCS.  Moreover,  as  we 
stated  in  the  Second  Report  and  Order, 
limiting  installment  payments  to 
smaller  businesses,  including  those 
owned  by  minorities  and  women,  best 
comports  with  the  intent  of  Congress  by 
avoiding  auction  procedures  that  tend  to 
favor  incumbents  with  estabhshed 
revenue  streams  over  new  companies 
and  entrepreneurs,^  Therefore,  rural 
telephone  companies  that  are  not 
eligible  as  small  businesses  will  not 
receive  installment  payment  assistance. 

61.  Finally,  we  believe  that  special 
provisions  for  rural  telephone 
companies  that  are  not  smaller  entities 
are  not  necessary  in  this  context  to 
encourage  service  to  rural  areas. 'O" 
Especially  in  regions  where  the  lack  of 
wireline  service  makes  wireless 
alternatives  desirable,  paging  service  is 
provided  to  rural  areas  by  paging 
companies  as  well  as  telephone 
companies.  We  therefore  believe  that 
many  telecommunications  companies, 
and  not  only  rural  telephone  companies, 
will  pursue  ordinary  profit  incentives  to 
provide  narrowband  PCS  service  to 
outlying  areas.  Accordingly,  we  believe 
that  installment  payment  plans  are  not 
necessary  to  encourage  larger  rural 
telephone  companies  to  provide  this 
relatively  low-cost  service  in  rural  areas. 

D.  Other  Designated  Entity  Decisions 

62.  We  make  two  additional  decisions 
concerning  designated  entities  on  our 
own  motion.  First,  we  clarify  that,  for  a 
partnership  to  qualify  for  designated 


»'  Id.;  see  also.  eg..  Repon  of  the  FCC  Small 
Business  Advisory  Cominiltee  to  the  FCC  Regarding 
Gen.  Ikcket  No.  90-314  (Sept.  15. 1993).  reprinted 
at  8  FOC  Red  7820,  8727  (1993)  (SBAC  Report): 
Small  Business  Credit  and  Business  Opportunity 
Enhance.Tient  Act  of  1992,  Sections  112(4). 
331(a)(4),  Pub.  Uw  102-366,  Sept.  4, 1992  (Small 
Business  Credit  Act)  (finding  that  minority-  and 
woman-owned  businesses  encounter  particular 
problems  in  obtaining  capital,  and  minorities  face 
"e.xlraordinary'  obstacles  in  this  regard). 

•"  See  Fifth  Report  and  Order  11 93-108. 

'•"  See  Second  Report  and  Order,  11 234  *  n.  179 
kiting  H.R.  Rep.  No.  103-111  at  255),  237.  We  note, 
however,  that  many  more  rural  telephone 
companies  are  considered  small  businesses  under 
our  revised  small  business  definition  than  was  the 
case  pOBviously. 

""Congress  did  not  instruct  us  to  provide  for 
every  designated  entity  group  in  every  ser\'ice,  and 
we  believe  that  provisions  for  this  particular  group 
are  not  necessary  for  narrowband  PCS. 


entity  status,  all  general  partners  in  the 
applicant  and  its  "control  group"  must 
be  eligible  entities,  consistent  with  our 
revised  generic  eligibility  criteria  in  the 
Second  Memorandum  Opinion  and 
Order  in  this  proceeding.  For  the 
purposes  of  oiu-  rules,  we  presume  that 
all  general  partners  in  a  partnership 
have  the  power  to  bind  the  partnership, 
and  therefore  have  de  facto  control.  i°> 
Therefore,  to  ensure  that  designated 
entity  provisions  are  made  available 
only  to  legitimate  eligible  entities  if  the 
partnership  is  to  receive  designated 
entity  benefits,  all  general  partners  will 
be  required  to  be  designated  entities  if 
the  partnership  is  to  obtain  designated 
entity  status. 

63.  In  addition,  we  are  adopting  for 
narrowband  PCS  the  requirement  that 
all  entities  claiming  a  designated  entity 
benefit  must  substantiate  their  eligibility 
for  such  benefits.  In  a  related  action 
reconsidering  the  Second  Report  and 
Order  in  this  proceeding,  we  are 
requiring  applicants  that  seek 
designated  entity  benefits  to  document 
their  eligibility  for  such  benefits.102  For 
narrowband  PCS  we  therefore  require 
designated  entity  applicants  to  describe 
on  their  long-form  applications  how 
they  meet  the  eligibility  criteria  for 
designated  entity  benefits.  Applicants 
must  list  and  summarize  on  fiieir  long- 
fonn  application  all  agreements  that 
affect  designated  entity  status,  such  as 
all  partnership  agreements,  shareholder 
agreements,  management  agreements 
and  other  agreements,  including  oral 
agreements,  which  establish  that  the 
designated  entity  will  have  both  de 
facto  and  de  jure  control  of  the  entity. 
In  addition,  we  will  require  that  such 
information  be  maintained  at  the 
licensee's  facihties,  or  by  its  designated 
agent,  for  the  term  of  the  license,  and 
that  the  information  be  made  available 
to  Commission  staff  upon  request.  We 
believe  that  this  provision  will  prove 
useful  when  the  Commission  conducts 
its  random  audits  of  designated  entities 
providing  narrowband  PCS  to  ensure 
their  continuing  designated  entity 
status. 

VI.  Procedural  Matters  And  Ordering 
Clause 

A.  Regulatory  Flexibility  Analysis 

64.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  §  604. 
the  Commission's  final  analysis  for  the 


""  See,  e.g..  Fifth  Report  and  Order,  1 158  »  n. 
134  (making  such  a  presumption  and  therefore 
treating  each  general  partner  in  a  partnership 
applying  for  broadband  PCS  licenses  as  part  of  the 
partnership's  control  group). 

'"2  See  Second  Memorandum  Opinion  and  Ordfr 
at  1 134;  Cook  Inlet  Petition  for  reconsideration  ol 
Second  Report  and  Order  ax  16. 
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Memomndum  Opinion  and  Order  is  as 
follows: 

Memorandum  Opinion  and  Order — 
Final  Analysis 

65.  Need  for.  and  Purpose  of,  this 
Action.  As  a  result  of  new  statutory 
authority,  the  Commission  may  utilize 
competitive  bidding  mechanisms  in  the 
granting  of  certain  initial  licenses.  The 
Commission  published  an  Initial 
Regulatory  Flexibility  Analysis,  see 
generally  5  U.S.C.  §  603.  within  the 
Notice  of  Proposed  Rule  Making  in  this 
proceeding,  and  published  Final 
Regulatory  Flexibility  Analyses  within 
the  Second  Report  and  Oder  [at 

n  299-302)  and  the  Third  Report  and 
Order  (at  1191-94).  As  noted  in  these 
previous  final  analyses,  this  proceeding 
will  estabUsh  a  system  of  competitive 
bidding  for  choosing  among  certain 
applications  for  initial  licenses,  and  will 
carry  out  statutory  mandates  that  certain 
designated  entities,  including  small 
entities.  l>e  afforded  an  opportunity  to 
participate  in  the  competitive  bidding 
process  and  in  the  provision  of 
spectrum-based  services. 

66.  Summary  of  the  Issues  Raised  by 
the  Public  Comments.  In  regard  to  the 
speciflc  narrowband  rcs  issues 
addressed  by  this  Third  Memorandum 
Opinion  and  Order,  no  comments  were 
Submitted  in  response  to  our  Initial 
Regulatory  Flexibility  Analysis. 

67.  Significant  Alternatives 
Considered.  Although,  as  described  in 
(B)  above,  no  comments  were  received 
pertaining  to  narrowband  PCS.  the 
Second  Report  and  Order  and  Third 
Report  and  Order  addressed  at  length 
the  general  policy  considerations  raised 
as  a  result  of  the  Commission's  new 
auction  authority. 

B.  Ordering  Clause 

68.  Accordingly.  It  Is  Ordered ,  That 
the  petitions  for  reconsideration  Are 
Granted  to  the  extent  described  above 
and  Denied  in  all  other  respects. 

69.  It  Is  Further  Ordered,  that  Part  24 
of  the  Commission's  Rules  Is  Amended 
as  set  forth  in  the  attached  Appendix.  It 
Is  Ordered,  that  the  rule  changes  made 
herein  Will  Become  Effective  30  days 
after  their  publication  in  the  Federal 
Register.  This  action  is  taken  pursuant 
to  Sections  4(1).  303(r)  and  30a(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  §§  154(i),  303(r)  and 
309(j). 

List  ofSubiects  ia  47  CFR  Part  24 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
'■equirements.  Telecommunications. 


Federal  Carnmunicatioiu  Commission. 
UVera  F.  MarshaU. 

Acting  Secretary. 

Rules 

Part  24  of  chapter  I  of  Utle  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  S«cs.  4,  301.  302.  303.  309  and 
332.  48  Stat.  1066. 1082.  as  amended:  47 
U.S.C.  S§  154.  301.  302,  303.  309  and  332. 
unless  otherwise  noted. 

2.  Section  24.129  is  revised  to  read  as 
follows: 

S  24.129    Frequencies. 

The  following  frequencies  are 
available  for  narrowband  PCS.  All 
licenses  on  channels  indicated  with  an 
(*)  will  be  eligible  for  bidding  credits  of 
25  percent,  and  all  licenses  indicated 
with  an  {*•)  will  be  eligible  for  bidding 
credits  of  40  percent,  as  set  forth  in 
§  24.309(b)  if  competitive  bidding  is 
used  to  award  such  licenses. 

(a)  Eleven  frequencies  are  available 
for  assignment  on  a  nationwide  basis  as 
follows; 

(1)  Five  50  kHz  channels  paired  with 
50  kHz  channels: 

Channel  1;  940  00-940.05  and  901.00-901.05 

MHz: 
Channel  2:  940.05-940.10  and  901.05-901. 10 

MHz: 
Channel  3:  940.10-940.15  and  901  10-901  15 

MHz: 
Channel  4:  940.15-940.20  and  901.15-901.20 

MHz;  and. 
Channel  5:  940  2O-940.25  and  901. 20-901. 25 

MHz:* 

(2)  Three  50  kHz  channels  paired  with 
12.5  kHz  channels: 

Channel  6:  910.40-930.45  and  901.7500- 

901.7625  MHz: 
Channel  7:  930.45-930.50  and  901.7625- 

901.7750  MHz:  and. 
Channel  8:  930.50-930.55  and  901.7750- 

901.7875  MHz;* 

(3)  Three  50  kHz  unpaired  channels: 

Channel  9:  940.75-940.80  MHz: 
Channel  10:  940.80-940.85  MHz:  and. 
Channel  11:  940.85-940.90  MHz.* 

(b)  Six  frequencies  are  available  for 
assignment  on  a  regional  basis  as 
follows: 

(1)  Two  50  kHz  channels  paired  with 
50  kHz  channels: 

Channel  12:  940.25-940.30  and  901.25- 

901.30  MHz;  and. 
Channel  13:  940.30-940.35  and  901.30- 

901.35  MHz.** 

(2)  Four  50  kHz  channels  paired  with 
12.5  kHz  channels: 


Channel  14:  93O.5S-930.60  and  901.7875- 

901.8000  MHz; 
Channel  15:  930.60-930.65  and  901.8000- 

901.8125  MHz; 
Channel  16:  930.65-930.70  and  901.8125- 

901.8250  MHz;  and. 
Channel  17:  930.7O-930.7S  and  901.8250- 

901.8375  MHz." 

(c)  Seven  frequencies  are  available  for 
assignment  on  a  MTA  basis  as  follows: 

(1)  Two  50  kHz  channels  paired  with 
50  kHz  channels: 

Channel  18:  940.35-940.40  and  901.35- 

901.40  MHz:  and, 
Channel  19:  940.40-940.45  and  901.40- 

901.45  MHz.* 

(2)  Three  50  kHz  channels  paired  with 
12.5  kHz  channels: 

Channel  20:  930.75-030.80  and  901.8375- 

901.8500  MHz; 
Channel  21:  93a80-930.a5  and  901.8500- 

901.8625  MHz;  and. 
Channel  22:  930.85-930.90  and  901.8625- 

901.8750  MHz.* 

(.vj  Two  50  kHz  unpaired  channels: 

Channel  23:  940.90-040.95  MHz;  and, 
Channel  24:  940.95-941.00  MHz.* 

(d)  Two  50  kHz  channels  paired  with 
12.5  kHz  channels  are  available  for 
assignment  on  a  BTA  basis: 

Channel  25:  930.90-930.95  and  901. 8750- 

901.8875  MHz;  and. 
Channel  26:  930.95-931.00  and  901.8875- 

901.9000  MHz.* 

Note  1:  Operations  in  markets  or  portions 
of  markets  which  border  other  countries, 
such  as  Canada  and  Mexico,  will  be  subject 
to  on-going  coordination  arrangements  with 
neighboring  countries. 

§  24.130    Paging  response  ehannets. 
3.  Section  24.130  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


(b)  The  following  four  12.5  kHz 
unpaired  channels  are  available  for 
assignment  on  a  MTA  basis: 

A:  901  9000-901.9125  MHz: 
B:  901.9125-901.9250  MHz; 
C:  901.9250-901.9375  MHz;  and 
D:  901.9375-901.9500  MHz. 

(c)  The  following  four  12.5  kHz 
unpaired  channels  are  available  for 
assignment  on  a  BTA  basis: 

E:  901 .9500-901  9625  MHr. 
F:  901.9625-901.9750  MHz: 
G:  901.9750-901.9875  MHz;  and 
H:  901.9875-902.0000  MHz. 

4.  Section  24.303  is  revised  to  read  a$ 
follows: 

$24,303   Competitive  bidding  mechanlsmt. 
(a)  Sequencing.  The  Commission  will 
establish  and  may  vary  the  sequence  in 
which  narrowband  PCS  licenses  will  be 
auctioned. 
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(b)  Grouping.  In  the  event  the 
Commission  uses  either  a  simultaneous 
multiple  roimd  competitive  bidding 
design  or  combinatorial  bidding,  the 
Commission  will  determine  wfhich 
licenses  will  be  auctioned 
simultaneously  or  in  combination. 

(c)  Reservation  Price.  The 
Commission  may  establish  a  reservation 
price,  either  disclosed  or  undisclosed, 
below  which  a  Ucense  subject  to  auction 
will  not  be  awarded. 

(d)  Minimum  Bid  Increments.  The 
Commission  may,  by  announcement 
before  or  during  an  auction,  require 
minimum  bid  increments  in  dollar  or 
percentage  terms.  The  Commission  may 
also  establish  by  Public  Notice  a 
suggested  opening  bid  or  a  minimum 
opening  bid  on  each  license. 

(e)  Stopping  Rules,  the  Commission 
may  establish  stopping  rules  before  or 
during  multiple  round  auctions  in  order 
to  terminate  an  auction  within  a 
reasonable  time. 

(0  Activity  Rules.  The  Commission 
may  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity.  In  the  event"  that  the 
Commission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 
multiple  round  auction,  each  bidder 
will  be  entitled  to  request  and  will  be 
automatically  granted  one  activity  rule 
waiver  during  each  stage  of  an  auction, 
or  one  automatic  waiver  during  a 
specified  number  of  bidding  rounds. 
The  Commission  may  change  by  Public 
Notice  the  number  and  frequency  of 
such  automatic  activity  rule  waivers  for 
a  specific  auction. 

(g)  Bidder  Identification  During 
Auctions.  The  Commission  may  choose, 
on  an  auction-by-auction  basis,  to 
release  the  identity  of  the  bidders 
associated  with  bidder  identification 
numbers.  The  Commission  will 
announce  by  Public  Notice  before  each 
auction  whether  bidder  identities  will 
be  revealed. 

5.  Section  24.308  is  revised  to  read  as 
follows: 

$24,308    Liewise  Grant,  Dental,  Default 
and  Disqualification. 

(a)  Unless  eligible  for  installment 
payments  and/or  a  bidding  credit,  each 
winning  bidder  is  required  to  pay  the 
balance  of  its  winning  bid  in  a  lump 
sum  payment  within  five  (5)  business 
days  following  the  award  of  the  license. 
Grant  of  the  license  will  be  conditioned 
upon  full  and  timely  payment  of  the 
winning  bid  amount. 

(b)  A  bidder  who  withdraws  its  bid, 
defaults  on  a  payment  or  is  disqualified 
will  be  subject  to  the  penalties  specified 
in  §  1.2109  of  this  Chapter. 


6.  Section  24.309  is  revised  to  read  as 
follows: 

§24.300    Designated  Entities. 

(a)  Designated  entities  entitled  to 
preferences  in  the  narrowband  PCS 
service  are  small  businesses  and 
businesses  owned  by  members  of 
minority  groups  and/or  women  as 
defined  in  §§  24.320(b)  and  24.320(c). 

(b)  Designated  entities  will  be  eligible 
for  certain  special  narrowband  PCS 
provisions  as  follows: 

(1)  Installment  paj-ments.  Small 
businesses,  including  small  businesses 
owned  by  members  of  minority  groups 
and  women,  will  be  eligible  to  pay  the 
full  amount  of  their  winning  bid  on  any 
regional.  MTA  or  BTA  license  in 
installments  over  the  term  of  the  license 
pursuant  to  the  terms  set  forth  in 
Section  1.2110(d)  of  this  Chapter. 

(2)  Bidding  Credits.  Businesses  owned 
by  member  of  minority  groups  and 
women,  including  small  businesses 
oumed  by  members  of  minority  groups 
and  women,  will  be  eligible  for  a 
twenty-five  (25)  percent  bidding  credit 
when  bidding  on  the  following  licenses: 
(i)  The  nationwide  licenses  on  Channel 
5,  Channel  8  and  Channel  11,  (ii)  AH 
MTA  licenses  on  Channel  19,  Channel 
22,  Channel  24;  and  (iii)  All  BTA 
licenses  on  Channel  2B.  This  bidding 
credit  will  reduce  by  25  percent  the  bid 
price  that  businessts  owned  by 
members  of  minority  groups  and  women 
will  be  required  to  pay  to  obtain  a 
license.  Businesses  ov\Tied  by  women 
and/or  minorities,  including  small 
businesses  owned  by  women  and/or 
minorities  will  be  eligible  for  a  forty  (40) 
percent  bidding  credit  when  bidding  on 
all  regional  licenses  on  Channel  13  and 
Channel  17.  In  §24.129,  the  licenses 
that  will  be  eligible  for  25  percent 
bidding  credits  are  indicated  by  an  (*); 
the  licenses  that  will  be  eligible  for  40 
percent  bidding  credits  are  indicated  bv 
anC"). 

(3)  Tax  Certificates.  Any  non- 
controlling  initial  investor  in  a  business 
owned  by  members  of  minority  groups 
and/or  women  and  who  provides  "start- 
up" financing,  which  allows  such 
business  to  acquire  a  narrowband  PCS 
license(s),  and  any  non-controlling 
investor  who  purchases  an  interest  in  a 
narrowband  PCS  license  held  by  a 
business  owned  by  members  of  minority 
groups  end/or  women  with  the  first  year 
after  license  issuance,  may,  upon  the 
sale  of  such  investment  or  interest, 
request  from  the  Commission  a  tax 
certificate.  Any  narrowband  PCS 
licensee  who  assigns  or  transfers  control 
of  its  license  to  a  business  owned  by 
members  of  minority  groups  and/or 
women  may  request  that  the 


Commission  issue  the  licensee  a  tax 
certificate. 

(c)  Short-Form  Application 
Certification;.  Long-Form  Application 
Disclosure.  (1)  All  applicants  for 
licenses  under  the  designated  entity  • 
provisions  set  forth  in  this  secHon  shall 
certify  on  their  short-form  applications 
(Form  175)  that  they  are  eligible  for 
those  preferences  pursuant  to  this 
section. 

(2)  In  addition  to  the  requirements  in 
subpart  I,  all  designated  entity 
applicants  that  are  winning  bidders 
shall,  in  an  exhibit  to  their  long-form 
applications — 

(i)  Identify  each  member  of  the 
applicant's  control  group,  regardless  of 
the  size  of  the  member's  total  interest  in 
the  applicant,  and  each  member's 
minority  group  or  gender  classification, 
if  applicable; 

(ii)  Disclose  the  gross  revenues  of  the 
applicant  and  its  affiliates,  and  other 
persons  that  hold  interests  in  the 
applicant  and  their  affiliates  (including 
all  members  of  the  applicant's  control 
group);  and 

(iii)  Certify  that  the  personal  net 
worth  of  the  applicant  (if  an  individual), 
each  affiliate  and  each  person  that  hold 
an  interest  in  the  applicant  is  less  than 
$40  million. 

(d)  Audits.  Applicants  and  licensees 
claiming  eligibility  unaer  this  section 
shall  be  subject  to  random^udits  by  the 
Commission. 

(e)  Definitions.  The  terms  affiliate, 
business  owned  by  members  of  minority 
groups  and  women,  consortium  of  small 
businesses,  control  group,  gross 
revenues,  members  of  minority  groups, 
passive  equity,  personal  net  worth,  and 
small  business  used  in  this  section  are 
defined  in  §24.320. 

(f)  Unjust  Enrichment.  Designated 
entities  using  installment  payments, 
bidding  credits  or  tax  certificates  to 
obtain  a  narrowband  PCS  licen.se  will  be 
subject  to  the  following  unjust 
enrichment  provisions: 

(1 )  If  a  small  business  paying  for  a 
narrowband  PCS  license  in  installment 
payments  seeks  to  transfer  a  license  to 
a  non-small  business  entity  during  the 
term  of  the  license,  the  remaining 
principal  balance  must  be  repaid  as  a 
condition  of  the  license  transfer. 

(2)  If  a  licensee  that  utilizes 
installment  financing  under  this  section 
seeks  to  make  any  change  in  ownership 
structure  that  would  result  in  the 
licensee  losing  eligibility  for  installment 
payments,  the  licensees  shall  first  seek 
Commission  approval  and  must  make 
full  payment  of  the  remaining  unpaid 
principal  and  any  unpaid  interest 
accrued  through  the  date  of  the  change 
as  a  condition  of  approval.  Increases  in 
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gross  revenues  that  result  from  equity 
investments  that  are  not  attributable  to 
the  licensee  under  §  24.320(b)(2)(iv), 
revenues  from  operations,  business 
development  or  expanded  service  shall 
not  be  considered  changes  in  ouTiership 
structure  under  this  paragraph. 

7.  Section  24.320  is  addea  to  subpart 
F  to  read  as  follows: 

§24.320    Definmons. 

(a)  Scope.  The  definitions  in  this 
section  apply  to  §§24.309-24.315  of 
this  subpart,  unless  otherwise  specified 
in  those  sections. 

(b)  Small  Business;  Consortium  of 
Small  Businesses. 

(1)  A  small  business  is  an  entity  that: 
(i)  Together  with  its  affiliates  has 

average  annual  gross  revenues  that  are 
not  more  than  $40  million  for  the 
preceding  three  calendar  years; 

(ii)  Has  no  attributable  investor  or 
affiliate  that  has  a  personal  net  worth  of 
S40  million  or  more; 

(iii)  Has  a  control  groupall  of  whose 
members  and  affiliates  are  considered  in 
determining  whether  the  entity  meets 
the  $40  million  annual  gross  revenues 
and  personal  net  worth  standards;  and 

(iv)  Such  control  group  holds  50.1 
percent  of  the  entity's  voting  interest,  if 
a  corporation,  and  at  least  25  percent  of 
the  entity's  equity  on  a  fully  diluted 
basis,  except  that  a  business  owned  by 
members  of  minority  groups  and/or 
women  (as  defined  in  paragraph  (c)  of 
this  section)  may  also  qualify  as  a  small 
business  if  a  control  group  that  is  100 
percent  composed  of  members  of 
minority  groups  and/or  women  holds 
50.1  percent  of  the  entity's  voting 
interests,  if  a  corporation,  and  50.1 
percent  of  the  entity's  total  equity  on  a 
fully  diluted  basis  and  no  single  other 
investor  holds  more  than  49.9  percent  of 
passive  equity  in  the  entity. 

(2)  Attribution  and  Aggregation  of 
Gross  Revenues  and  Personal  Net 
Worth. 

(i)  Except  as  specified  in  paragraphs 
(b)(1)  (iii)  and  (iv).  the  gross  revenues  of 
the  applicant  (or  licensee)  and  its 
affiliates,  and  other  persons  that  hold 
interests  in  the  applicant  (or  licensee) 
and  their  affiliates  shall  be  considered 
on  a  cumulative  basis  and  aggregated  for 
purposes  of  determining  whether  the 
applicant  (or  licensee)  is  a  small 
business. 

(ii)  The  personal  net  worth  of 
individual  applicants  (or  licensees)  and 
other  persons  that  hold  interests  in  the 
applicant  (or  licensee),  and  their 
affiliates,  if  less  than  $40  million,  shall 
not  be  considered  for  purposes  of 
determining  whether  the  applicant  (or 
licensee)  is  eligible  to  bid  as  a  small 
business. 


(iii)  Where  an  applicant  (or  licensee) 
is  a  consortium  of  small  businesses,  the 
gross  revenues  of  each  small  business 
shall  not  be  aggregated. 

(iv)  The  gross  revenues  and  personal 
net  worth  of  a  person  that  holds  an 
interest  in  the  applicant  (or  licensee) 
shall  not  be  considered  so  long  as: 

(A)  Such  person  holds  no  more  than 
25  percent  of  the  applicant's  (or 
licensee's)  passive  equity  and  is  not  a 
member  of  the  applicant's  or  control 
group;  and 

(B)  The  applicant  has  a  control  group 
that  owns  at  least  25  percent  of  the 
applicant's  total  equity  and.  if  a 
corporation,  holds  at  least  50.1  percent 
of  the  applicant's  voting  interests. 

(v)  The  gross  revenues,  total  assets 
and  personal  net  worth  of  a  person  that 
holds  an  interest  in  the  applicant  shall 
not  be  considered  so  long  as: 

(A)  Such  person  holds  no  more  than 
49.9  percent  of  the  applicant's  (or 
licensee's)  passive  equity  and  is  not  a 
member  of  the  applicant's  control 
group;  and 

(B)  The  applicant  has  a  control  group 
that  consists  entirely  of  members  of 
minority  groups  and/or  women  and  that 
ovms  at  least  50.1  percent  of  the 
applicant's  total  equity  and,  if  a 
corporation,  at  least  50.1  percent  of  the 
applicant's  voting  interests. 

(3)  A  small  business  corsortium  is  a 
conglomerate  organization  formed  as  a 
joint  venture  between  mutually- 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  of  a  small  business. 

Note  to  paragraph  (b):  Ownership  interests 
shall  be  calculated  on  a  fully  diluted  basis; 
all  agreements  such  as  warrants,  stock 
options  and  convertible  debentures  will 
generally  be  treated  as  if  the  rights 
thereunder  already  have  been  fully  exercised, 
except  that  such  agreements  may  not  be  used 
to  appear  to  terminate  or  divest  ownership 
interests  before  they  actually  do  so. 

(c)  Business  Onned  by  Members  of 
Minority  Groups  and/or  Women.  A 
business  owned  by  members  of  minority 
groups  and/or  women  is  an  entity: 

(1)  That  has  a  control  group  composed 
100  percent  of  members  of  minority 
groups  and/or  women  who  are  United 
States  Citizens,  and 

(2)  Such  control  group  owns  and 
holds  50.1  percent  of  the  voting 
interests,  if  a  corporation,  and 

(i)  Owns  and  holds  50.1  percent  of  the 
total  equity  in  the  entity,  provided  that 
all  other  investors  hold  passive 
interests;  or 

(ii)  Holds  25  percent  of  the  total 
equity  in  the  entity,  provided  that  no 
single  other  investor  holds  more  than  25 
percent  passive  equity  interests  in  the 
entity.  In  a  partnership,  all  general 


partners  must  be  members  of  minority 
groups  and/or  women.  Ownership 
interests  shall  be  calculated  on  a  fully 
diluted  basis:  all  agreements  such  as 
warrants,  stock  options  and  convertible 
debentures  will  generally  be  treated  as 
if  the  rights  thereunder  already  have 
been  fully  exercised,  except  that  such 
agreements  may  not  be  used  to  appear    ' 
to  terminate  or  divest  ownership 
interests  before  they  actually  do  so. 

(d)  Gross  Revenues.  Gross  revenues 
shall  mean  all  income  received  by  an 
entity,  whether  earned  or  passive,  before 
any  deductions  are  made  for  costs  of 
doing  business  (e.g.,  cost  of  goods  sold), 
as  evidenced  by  audited  quarterly 
financial  statements  for  the  relevant 
period. 

(e)  Personal  Net  Worth.  Personal  net 
worth  shall  mean  the  market  value  of  all 
assets  (real  and  personal,  tangible  and 
intangible)  owned  by  an  individual,  less 
all  liabilities  (including  personal 
guarantees)  owed  by  the  individual  in 
his  individual  capacity  or  as  a  joint 
obligor. 

(f)  Members  of  Minority  Groups. 
Members  of  minority  groups  includes 
individuals  of  African  American, 
Hispanic-sumamed.  American  Eskimo. 
Aleut,  American  Indian  and  Asian 
American  extraction, 

(g)  Passive  Equity.  Passive  equity  shall 
mean: 

(1)  For  corporations,  non-voting  stock 
or  stock  that  includes  no  more  than 
fifteen  percent  of  the  voting  equity; 

(2)  For  partnerships,  joint  ventures 
and  other  non-corporate  entities,  limited 
partnership  interests  and  similar 
interests  that  do  not  afford  the  power  to 
exercise  control  of  the  entity. 

(h)  Control  Group.  A  control  group,  is 
an  entity,  or  a  group  of  individuals  or 
entities,  that  possess  dejure  control  and 
de  facto  control  of  an  applicant  or 
licensee,  and  as  to  which  the  applicant's 
or  licensee's  charters,  articles  of 
incorporation,  bylaws,  agreements  and 
any  other  relevant  documents  (and 
nmendments  thereto)  provide: 

(1)  That  the  entity  and/ or  its  niembers 
own  unconditionally  at  least  50.1 
percent  of  the  total  voting  interests  of  a 
corporation; 

(2)  That  the  entity  and/or  its  members 
receive  at  least  50.1  percent  of  the 
annual  distribution  of  any  dividends 
paid  on  the  voting  stock  of  a 
corporation; 

(3)  That,  in  the  event  of  dissolution  or 
liquidation  of  a  corporation,  the  entity 
and/or  its  members  are  entitled  to 
receive  100  percent  of  the  value  of  each 
share  of  stodc  in  its  possession  and  a 
percentage  of  the  retained  earnings  of 
the  concern  that  is  equivalent  to  the 
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amount  of  equity  held  in  the 
corporation;  and 

(4)  That  the  entity  and/or  its  members 
have  the  right  to  receive  dividends, 
profits  and  regular  and  liquidating 
distributions  from  the  business  in 
proportion  to  its  interest  in  the  total 
equity  of  the  applicant  or  licensee. 

Note  to  pvs^vph  (h):  Voting  control  does 
not  always  assure  de  facto  control,  such  as, 
for  example,  when  tbe  voting  stock  of  the 
control  group  is  widely  dispersed  (see,  e.g., 
S24.720(e){2M»ii))- 

(i)  Affiliate.  Determinations  regarding 
whether  an  individual  or  entity  will  be 
considered  an  affiliate  of: 

(1)  An  applicant  or 

(2)  A  person  holding  an  attributable 
interest  in  an  applicant  under  paragraph 
(bK2)  will  be  made  pursuant  to  the 
general  affiliation  rules  set  forth  in 

§24.710(1). 

8.  Section  24.406  is  revised  to  read  as 
follows; 

f  24.406    FnmgofNarrowtiandPCS 
applications,  fMS,  and  numbers  of  copies. 

(a)  As  prescribed  by  §§  24.305,  24.307, 
and  §  24.409,  standard  formal 
application  forms  applicable  to  the 
narrowband  PCS  may  be  obtained  from 
either: 

(1)  Federal  Communications 
Commission,  Washington,  DC  20554;  or 

(2)  By  calling  the  Commission's 
Forms  Distribution  Center,  (202)  418- 
3676. 

(b)  Applications  for  the  initial 
provision  of  narrowband  PCS  service 
must  be  filed  on  FCC  Form  175  in 
accordance  with  the  rules  in  §  24^305 
and  Part  1,  Subpart  Q  of  this  chapter.  In 
the  event  of  mutual  exclusivity  between 
applicants  filing  FCC  Form  175.  only 
auction  winners  will  be  eligible  to  file 
subsequent  long  form  applications  on 
FCC  Form  401  for  initial  narrowband 
PCS  licenses.  Mutually  exclusive 
applications  filed  on  Form  175  are 
subject  to  competitive  bidding  under 
those  rules.  Narrowband  PCS  applicants 
filing  Form  401  need  not  complete 
Schedule  B. 

(c)  All  applications  for  Narrowband 
PCS  radio  station  authorizations  (other 
than  applications  for  initial  provision  of 
narrowband  PCS  ser\ice  filed  on  FCC 
Form  175)  shall  be  submitted  for  filing 
to:  Federal  Communications 
Commission,  Washington.  DC  20554, 
Attention:  Narrowband  PCS  Processing 
Section.  Applications  requiring  fees  as 
set  forth  at  Part  1 .  Subpart  G  of  this 
chapter  must  be  filed  in  accordance 
with  §  0.401(b)  of  this  chapter. 

(d)  All  ccHTespondence  or 
amendments  concerning  a  submitted 
application  shall  clearly  identify  the 
name  of  the  applicant,  applicant 


identification  number  or  Commission 
file  number  (if  known)  ra-  station  call 
sign  of  the  appUcation  involved,  and 
may  be  sent  directly  to  the  Common 
Carrier  Bureau,  Narrowband  PCS 
Processing  Section. 

(e)  Except  as  otherwise  specified,  all 
applications,  amendments, 
correspondence,  pleadings  and  forms 
(including  FCC  Form  175)  shall  be 
submitted  on  one  original  paper  copy 
and  with  three  microfiche  copies, 
including  exhibits  and  attachments 
thereto,  and  shall  be  signed  as 
prescribed  by  §  1.743  of  this  chapter. 
Unless  otherwise  provided  by  the  FCC. 
filings  of  five  pages  or  less  are  exempt 
from  the  requirement  to  submit  on 
microfiche,  as  well  as  emergency  filings 
like  tetters  requesting  special  temporary 
authority.  Those  filing  any  amendments, 
correspondence,  pleadings,  and  forms 
must  simultaneously  submit  the  original 
hard  copy  which  must  be  stamped 
"ori^nal".  In  addition  to  the  original 
hard  copy,  those  filing  pleadings, 
including  pleadings  under  §  1.2108  of 
this  chapter  shall  also  submit  2  paper 
copies  as  provided  in  §  1.51  of  this 
chapter. 

(1)  Microfiche  copies.  Each 
microfiche  copy  must  be  a  copy  of  the 
signed  original.  Each  microfiche  copy 
shall  be  a  148mm  x  105mm  negative 
(cleaj  transparent  characters  appearing 
on  an  opaque  background)  at  24x  to  27x 
reduction  for  microfiche  or  microfiche 
jackets.  One  of  the  microfiche  sets  must 
be  a  silver  halide  camera  master  or  a 
copy  made  on  silver  halide  film  such  as 
Kodak  Direct  Duplicatary  Film.  The 
microfiche  must  be  placed  in  paper 
microfiche  envelopes  and  submitted  in 
a  B6  (125  mm  x  176  mm)  or  5  x  7.5  inch 
envelope.  All  applicants  must  leave 
Row  "A"  (the  first  row  for  page  images) 
of  the  first  fiche  blank  for  in-house 
identification  purposes. 

(2)  All  applications  and  all 
amendments  must  have  the  following 
information  printed  on  the  mailing 
envelope,  the  microficlie  envelope,  and 
on  the  title  area  at  the  top  of  the 
microfiche:  (i)  The  name  of  the 
applicant;  (ii)  The  typw  of  application 
(e.g.  nationwide,  regional,  MTA.  BTA, 
response  channel);  (iii)  The  month  and 
year  of  the  document;  (iv)  Name  of  the 
document;  (v)  File  number,  applicant 
identification  number,  and  call  sign,  if 
assigned;  and  (vi)  The  identification 
number  and  date  of  the  Public  Notice 
announcing  the  auction  in  response  to 
which  the  application  was  filed  (if 
applicable).  Each  microfiche  copy  of 
pleadings  shall  include:  (A)  The  month 
and  year  of  the  document;  (B)  Name  of 
the  document;  (C)  Name  of  the  filing 
party;  (D)  File  number,  applicant 


identification  number,  and  call  sign,  if 
assigned;  (E)  The  identification  number 
and  date  of  the  Public  Notice 
announcing  the  auction  in  response  to 
which  the  application  was  filed  (if 
applicable).  Abbreviations  may  be  used 
if  they  are  easily  imderstood. 

9.  Section  24.422  is  revised  to  read  as 
follows: 

§24.422  Amendment  ol  appMcadon  for 
Narrowi>and  Personai  Commimlcattons 
Service  fUsd  on  FCC  Fonn  175^ 

(a)  The  Commission  will  provide 
bidders  a  limited  opportunity  to  cure 
defects  in  FCC  Form  175  specified 
herein  except  for  failure  to  sign  the 
application  and  to  make  certifications. 
These  are  defects  which  may  not  be 
cured.  See  also  Section  1.2105  of  this 
chapter. 

(b)  In  the  Narrowband  PCS.  applicants 
will  be  permitted  to  amend  their  Form 
175  applications  to  make  minor 
amendments  to  correct  minor  errors  or 
defects  such  as  typographical  errors. 
Applicants  will  also  be  permitted  to 
amend  FCC  Form  175,  to  make 
ownership  changes  or  changes  in  the 
identification  of  parties  to  bidding 
consortia,  provided  such  changes  do  not 
result  in  a  change  in  control  of  the 
applicant  and  do  not  involve  another 
applicant  (or  parties  in  interest  to  an 
applicant)  who  has  appUed  for  any  of 
the  same  licenses  as  the  applicant. 
Amendments  which  change  control  of 
the  applicant  will  be  considered  major 
amendments.  An  FCC  Form  175  which 
is  amended  by  a  major  amendment  will 
be  considered  to  be  newly  filed  and 
cannot  be  resubmitted  after  applit::able 
filing  deadlines.  See  also  §  1.2105  of  this 
chapter. 

10.  Section  24.429  is  amended  by 
removing  jwragraph  (b)  and 
redesignating  paragraphs  (c)  and  (d)  as 
(b)  and  (c),  respectively. 

11.  Section  24.430  is  revised  to  read 
as  follows: 

§24.430    Opposition  to  sppHcalions. 

(a)  Petitions  to  deny  (including 
petitions  for  other  forms  of  relief)  and 
responsive  pleadings  for  Commission 
consideration  must  comply  with 
§1.2108  of  this  chapter  and  must: 

(1)  Identify  the  application  or 
applications  (including  applicant's 
name,  station  location.  Commission  file 
numbers  and  radio  service  involved) 
with  which  it  is  concerned; 

(2)  Be  filed  in  accordance  with  the 
pleading  limitations,  filing  pieriods,  and 
other  applicable  provisions  of  §§  1.41 
through  1.52  of  this  chapter  except 
where  otherwise  provided  in  §  1.2108  of 
this  chapter; 

(3)  Contain  specific  allegations  of  fact 
which,  except  for  facts  of  which  official 
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notice  may  be  taken,  shall  be  supported 
by  affidavit  of  a  person  or  persons  with 
personal  knowledge  thereof,  and  which 
shall  be  sufficient  to  demonstrate  that 
the  petitioner  (or  respondent)  is  a  party 
in  interest  and  that  a  grant  of,  or  other 
Commission  action  regarding,  the 
application  would  be  prima  facie 
inconsistent  with  the  public  interest; 
(4)  Be  filed  within  thirty  (30)  days 
after  the  date  of  public  notice 
announcing  the  acceptance  for  filing  of 
any  such  apphcation  or  major 


amendment  thereto  (unless  the 
Commission  otherwise  extends  the 
filing  deadline);  and 

(5)  Contain  a  certificate  of  service 
showing  that  it  has  been  mailed  to  the 
applicant  no  later  than  the  date  of  filing 
thereof  with  the  Commission. 

(b)  A  petition  to  deny  a  major 
amendment  to  a  previously  filed 
application  may  only  raise  matters 
directly  related  to  the  amendment 
which  could  not  have  been  raised  in 
connection  with  the  underlying. 


previously  filed  application  This  does 
not  apply  to  petitioners  wh  >  gain 
standing  because  of  the  major 
amendment. 

(c)  Parties  who  file  frivolous  petitions 
to  deny  may  be  subject  to  sanctions 
including  monetary  forfeitures,  license 
revocation,  if  they  are  FCC  licensees, 
and  may  be  prohibited  from 
participating  in  future  auctions. 
IFR  Doc.  94-21016  Filed  a-2S-94;  8:45  am] 

Mumo  CODE  cna^-M 


44074 


Proposed  Rules 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  the  proposed 
issuance  of  rutes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
ailes. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1001, 1002, 1004, 1005, 
1006, 1007, 1011, 1012, 1013, 1030, 
1032, 1033, 1036, 1040, 1044, 1046, 
1049, 1050, 1064, 1065, 1068, 1075, 
1076, 1079,  1093, 1094, 1096, 1099, 
1106, 1108, 1124, 1126, 1131,  1134, 
1135,1137, 1138,  and  1139 

[Docltet  Nos.  AO-14-A67,  etc.;  DA-94-02] 

Milk  In  the  New  England  and  Other 
Marketing  Areas;  Recommended 
Decision  and  Opportunity  To  File 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Uterketing 
Agreements  and  to  Orders 


7 
CFR 
part 


1001 
1002 
1004 
1005 
1006 
1007 
1011 
1012 
1013 
1030 
1032 

1033 
1036 

1040 
1044 


Mariteting  area 


New  England 

New  York-New  Jersey 

Middle  Atlantic 

Carolina  

Upper  Florida  

Georgia 

Tennessee  Valley 

Tampa  Bay  

Southeastern  Florida  .. 

Chicago  Regional 

Southeastern  Illinois- 
Eastern  Missouri  

Ohio  Valley 

Eastern  Ohio-Western 
Pennsylvania  ...: 

Southern  Michigan  

Mk:higan  Upper  Penin- 
sula   


AO  Nos. 


AO-14- 

A67 
AO-71- 

A82 
AO-160- 

A70 
AO-388- 

A7 
AO-356- 

A31 
AO-366- 

A37 
AO-251- 

A38 
AO-347- 

A34 
AO-28&- 

A41 
AO-361- 

A32 

AO-313- 

A41 
AO-166- 

A64 

AO-179- 

A59 
AO-225- 

A46 

AO-29&- 
A29 


1046 

1049 
1050 
1064 
1065 
1068 
1075 

1076 
1079 
1093 
1094 

1096 
1099 

1106 
1108 
1124 
1126 
1131 
1134 
1135 

1137 
1138 

1139 


Lousvilte-Lexington- 
Evansville 


Indiana 

Central  Illinois 

Greater  Kansas  City 

Nebraska-Western  Iowa 

Upper  Midwest  

Black  Hills,  South  Da- 
kota   


Eastern  South  Dakota  .. 

Iowa 

Alabama-West  Florida  .. 

New  Orleans-Mis- 
sissippi   


Greater  Louisiana  .. 
Paducah.  Kentucky 
Southwest  Plains  .. 
Centi-al  Arkansas  .. 
Pacific  Northwest  ... 

Texas  

Central  Arizona  

Western  Co'orado    . 


Southwestern  Idaho- 
Eastern  Oregon  ... 


Eastern  Colorado 

New  Mexico-West 
Texas  


Great  Basin 


AO-123- 
A65 

AO-319- 

A42 
AO-365- 

A29 
AO-23- 

A62 
AO-85- 

A51 
AO-178- 

A49 

AO-248- 

A33 
AO-250- 

A33 
AO-295- 

A45 
AO-386- 

A15 

AO-103- 

A57 
AO-257- 

A44 
AO-183- 

A48 
AO-210- 

A55 
AO-243- 

A47 
AO-36S- 

A24 
AO-231- 

A63 
AO-271- 

A33 
AO-301- 

A24 

AO-380- 

A14 
AO-325- 

A28 

AO-33&- 

A39 
AO-309- 

A33 


AGENCV:  Agricultural  MarketinR  Sen^ice. 
USD  A. 

action:  Proposed  rule. 


SUMMARY:  This  document  recommends 
adopting  a  proposal  to  have  the  Class  II 
milk  price  in  all  Federal  orders  be  the 
basic  formula  price  for  the  second 
preceding  month  plus  a  fixed 
differential  of  $0.30.  The  Class  II  price 
would.  like  the  Class  I  price  in  all 
Fodera   orders,  be  announced  on  or 
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before  the  fifth  day  of  the  month  and 
apply  to  milk  marketed  during  the 
following  month.  This  recommended 
decision  would  also  eliminate  the  "add- 
back"  provision  that  requires  that  the 
difference  between  the  Class  IT  price  and 
the  Class  III  price  be  added  to  a 
subsequent  month's  Class  II  price  when 
the  Class  II  price  for  the  month  falls 
below  the  Class  III  price. 
DATES:  Comments  are  due  on  or  before 
September  26.  1994. 
ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1083,  South  Building.  United 
States  Department  of  Agriculture, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
BuiJding,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  128f)6. 

The  Regulatory  Flexibility  Act  (5 
U_S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  would  promote  more 
ordoriy  marketing  of  milk  by  producers 
and  regulated  handlers. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  vvith 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Art.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
conntjction  with  the  order  is  not  in 
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acf:ordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exemoted  fro*m  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  Af^er  a  hearing,  the 
Secretary  would  nile  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
Jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 
Prior  document  in  this  proceeding: 
Notice  of  Hearing:  Issued  December 
14,  1993;  published  Det^mber  21,  1993 
(58  FR  67380). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
New  England  and  other  marketing  areas. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  and  the  appficable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Qerk,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Six 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  1 7  CTR  1.27(b)). 

The  p.^oposed  amendments  and 
findings  and  conclusions  set  forth  below 
are  based  on  the  record  of  a  public 
hearing  held  at  Ramada  Hotel-Old 
Town,  901  N.  Fairfax  Stre<3t.  Alexandria. 
Virginia,  on  January  6  and  7, 1994, 
pursuant  to  a  notice  of  hearing  issued 
December  14, 1993,  and  published  in 
the  Federal  Register.  December  21 ,  1993 
(58  FR  67380). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Replacing  the  current  Class  II 
pricing  formula  used  to  establish  the 
Class  n  milk  price  in  all  Federal  milk 
orders. 

2.  Determining  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  p.-actii;e  and 
procedure  (7  CFR  900.12(d)). 
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Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evident  o  pre.sonted  at  the 
hearing  and  the  rerord  thereof: 

1.  Class  II  milk  priia.  A  proposal  to 
replace  the  Class  II  milk  price  fonnula 
wish  the  basic  fonnula  price  for  the 
second  preceding  month  plus  a  fixed 
differential  of  $0.30  should  be  adopted. 
Further,  this  price  will  be  announced  by 
the  fifth  day  of  the  preceding  month. 
Thus,  for  example,  the  Class  11  price 
delivered  by  produt^rs  in  September 
would  be  announced  on  August  5,  and 
would  be  the  M-W  price  for  July  plus 
$0.30.  Adoption  of  this  proposal  will 
result  in  the  Class  n  milk  price  and  the 
Class  1  milk  price  being  announced  at 
the  same  time  and  being  applicable  for 
all  Federal  milk  orders.  Adoption  of  this 
proposal  would  eliminate  the  need  to 
retain  in  Federal  milk  orders  the  section 
providing  for  the  basic  Qass  n  formula 
price.  Adoption  of  this  proposal  also 
eliminates  the  "add-back"  provision  of 
current  Class  U  pricing  where,  for  a 
given  month,  if  the  Class  II  price  is  less 
than  the  Class  ID  price  for  the  same 
month,  the  difference  between  these 
prices  are  "added-back"  in  computing 
the  second  succeeding  month's  Qass  II 
price. 

For  most  Federal  milk  orders,  the 
current  Class  11  milk  price  is  the 
Minnesota-Wisconsin  (M-W)  price  for 
the  second  preceding  month  as  adjusted 
by  an  "updating"  product  price  formula 
(the  basic  Class  II  formula  price 
provisions  of  those  orders),  plus  an 
amount  by  which  the  simple  average  of 
the  basic  fonnula  prices  (M-W  prices) 
for  the  most  re<:ent  12-month  period, 
plus  ten  cents,  exceeds  the  same  12- 
month  period's  ave.Tige  of  the  basic 
Class  n  formula  prices.  The  Class  II  milk 
price  is  announced  by  the  15!h  of  the 
previous  month.  However,  if  the 
announced  Class  II  price  for  a  given 
monlh  is  less  than  the  Qa.ss  III  price  for 
the  same  month,  tne  difference  between 
these  prices  is  "odded-back"  in 
computing  the  second  succeeding 
montti's  Class  II  priwj.  This  featiue  is 
ofti:n  referred  to  as  the  "add-back" 
provTsion. 

The  purpose  of  the  basic  Class  II 
formula  price  (Section  51a  in  most 
orders)  is  to  provide  a  mech&nisra  lor 
updating  the  M-W  price  for  the  second 
pn><,eding  month  so  that  the  Class  II 
prici?  for  the  current  month  can  be  based 
on  the  M-W  price  but  still  reflect  more 
current  marketing  conditions  that  might 
indicate  forthcoming  changes  in  the  M- 
W  price.  This  updating  is  done  by 
comparing  movements  of  wholesale 
prices  for  butter,  nonfat  dry  milk,  and 


Clieddar  cheese  during  the  first  15  days 
of  the  preceding  month  with  such  prices 
during  the  same  period  a  monlh  earlier. 

The  current  Class  II  differential, 
which  is  included  in  the  Class  II  milk 
price,  in  most  orders  is  10  c<?nts.  A  15- 
cent  differential  applies  under  the  thnw 
Florida  orders,  end  a  25-cent  differential 
applies  undt;r  the  Pacific  Northwest 
order. 

The  proposal  recommended  for 
adoption  was  proposed  by  the  Milk 
Industry  Foundation  and  Intematiunal 
Ice  Cream  Association  (.MIF/IICA)  and 
the  National  Milk  Producers  Fedoration 
(NMPF).  Proposal  One  as  published  in 
the  hearing  notice.  The  MIF/IICA  an' 
national  trade  associations  for 
processors  of  fluid  milk,  cultured  dairy 
products,  and  manufacturers  of  frozen 
desert  products.  The  MIF  compnses 
some  220  member  companies  who 
operate  nearly  500  plants  nationwide 
and  process  about  80  percent  of  all  the 
Class  II  cuhured  dairy  products  in  the 
United  States.  The  IICA  comprises  some 
186  member  companies  who  operate 
about  350  plants  nationwide  that 
manufacture,  as  well  as  distribute, 
approximately  85  percent  of  the  ice 
cream  and  related  frozen  prtxiucts 
consumed  in  the  United  States.  The 
NMPF  is  the  national  farm  commodity 
organization  that  represents  dairy 
producers  and  the  dairy  cooperative 
marketing  associations  they  own  and 
operate.  The  Federation's  members 
produce  a  substantial  majority  of  the 
U.S.  milk  supply  and  market  milk  in  ail 
Federal  milk  order  areas. 

A  second  proposal.  Proposal  Two  as 
published  in  the  hearing  notice,  w.is 
offered  by  Friendship  Dairies.  Inc.  Like 
the  proposal  recommended  for 
adoption,  tliis  proposal  would  replace 
the  Class  II  price  fonmula  with  the  basic 
formula  price  for  the  second  prt^ceihiig 
month,  bL't  would  add  a  fixed 
differential  of  Sn.lO  in.Mead  of  SO.30. 
Announcement  of  the  Clrss  II  milk  price 
under  this  pro[>osal  wouid  .dso  be  by 
the  fifth  d<iy  of  the  pre<.eding  month. 
Friendship  Dairies,  Inc.  (Friendship),  is 
a  family  owned  ;:nd  operate<l  cultured 
dairy  products  manufacturer  regulated 
under  the  New  York-New  Jersey  (Ortler 
2)  marketinv^  area  and  procef.sps  most  of 
the  250  million  pounds  of  mUk  which 
it  receives  annually  from  about  175 
independent  producers  and  milk 
m.-irketing  cooperatives  in  Qass  11 
products  such  as  cottage  cheese  and 
yogurt. 

A  third  proposal.  Proposal  Tnree  as 
published  in  the  bearing  notice,  was 
offered  by  Women  Involved  in  Farm 
Economif:^  (WIFE).  This  proposal  would 
replace  the  Qass  D  price  formula  with 
the  basic  fonnula  plus  a  fixed 
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differential  of  $0.50.  No  witness  from 
WIFE  testified.  However,  testimony  was 
received  by  a  witness  from  the  National 
Farmers  Organization  (NFO)  in  support 
of  a  $0.50  Class  11  differential.  The  NFO 
represents  about  4,000  member  dairy 
farmers  and  others  who  market  their 
milk  through  NFO  in  at  least  13  Federal  ■ 
milk  orders. 

A  fourth  proposal.  Proposal  Four  as 
published  in  the  hearing  notice,  would 
replace  the  Class  II  price  formula  with 
a  Class  II  price  of  $0.60  above  the  Class 
III  or  Class  UI-A  price,  whichever  was 
higher.  This  proposal  received  no 
evidence  or  testimony  at  the  hearing 
and  is  considered  abandoned. 

The  fifth  proposal.  Proposal  Five  as 
published  in  the  hearing  notice, 
proposed  including  the  "add-back" 
provision  in  the  Class  11  price 
calculation.  Retention  of  the  "add-back" 
provision  was  proposed  by  the  Central 
Milk  Producers  Cooperative  (CMPC).  a 
federation  of  milk  cooperatives  with 
operations  in  the  Chicago  Regional 
(Order  30)  marketing  area.  Its 
membership  includes:  Associated  Milk 
Producers,  Inc.  Bongards  Creameries, 
Inc..  Golden  Guernsey  Dairy 
Cooperative.  Independent  Milk 
Producers  Cooperative,  Land  O'Lakes. 
Inc..  Manitowoc  Milk  Producers 
Cooperative,  Mid-America  Dairymen, 
Inc.,  Midwest  Dairymen's  Company, 
Milwaukee  Cooperative  Milk  Producers, 
National  Fanners  Organization, 
Southern  Milk  Sales,  Inc.,  Wisconsin 
Dairies  Cooperative,  Wisconsin  Milk 
Producers  Cooperative,  Inc..  and  the 
Woodstock  Progressive  Milk  Producers 
Association.  Members  of  CMPC  supply 
milk  to  bottlers  with  Class  I  and  Class 
II  utilization  in  Federal  Orders  30,  32. 
40,  50,  68,  and  79.  They  also  supply 
milk  to  primarily  "stand  alone"  Class  U 
plants  in  Federal  Orders  30,  33,  and  49. 
Certain  CMPC  members  also  operate 
plants  processing  Class  I  and  Class  II 
products. 

Testimony  in  support  of  adopting 
Proposal  One,  which  would  replace  the 
Class  II  price  formula  with  the  basic 
formula  price  for  the  second  preceding 
month  plus  a  fixed  differential  of  $0.30 
and  be  announced  by  the  fifth  day  of  the 
preceding  month,  included: 

a.  The  proponents  MIF/IICA  and 
NMPF; 

b.  Prairie  Farms  Dairy,  a  large  regional 
dair>'  cooperative  that  processes  and 
distributes  a  full  line  of  Grade  A  dairy 
products,  wholly  owns  15  dairy  plants, 
manages  one  plant  for  Mid-America 
Dairymen,  Inc..  and  jointly  owns  11 
plants  with  other  cooperatives; 

c.  The  Kroger  Company,  which 
operates  seven  fluid  distributing  plants 
regulated  under  six  Federal  Orders. 


Kroger  Company  also  operates  two 
nonpool  ice  cream  manufacturing  plants 
that  distribute  dairj'  products  in  22 
Federal  orders; 

d.  Crowley  Foods,  a  major  dairy 
products  manufacturer  that  operates  six 
plants  in  Federal  Orders  1,  2,  and  4,  four 
of  which  are  involved  in  the 
manufacture  of  Class  II  products;  and 

e.  Dean  Foods  Company,  which 
operates  34  fluid  milk  plants  in  17 
Federal  orders,  processing  in  excess  of 
4.5  billion  pounds  of  milk  per  year. 

Except  for  supporting  the  fifth 
proposal,  which  would  retain  the  "add- 
back"  provision,  the  CMPC  offered 
testimony  in  support  of  replacing  the 
Class  II  price  formula  with  the  basic 
price  formula  for  the  second  preceding 
month  plus  a  fixed  differential  of  $0.30. 
with  this  price  being  announced  by  the 
fifth  day  of  the  preceding  month. 

Testimony  offered  by  tne  proponent 
witness  for  the  MIF/IICA  cited  that  price 
volatility  in  Federal  order  markets  in  the 
past  few  years  has  resulted  in  the 
movement  of  Class  II  prices  in  a 
magnitude  and  direction  too  often  in  the 
opposite  direction  of  Class  I  and  Class 
III  prices.  The  witness  indicated  that 
thesemore  volatile  and  opposite- 
moving  price  relationships  have  acted  to 
severely  limit  Class  II  processors  in  their 
ability  to  sell  products  on  a  forward 
contract  basis  and  have  caused 
confusion  to  their  customers  who 
possess  a  relatively  limited  knowledge 
of  milk  procurement  and  pricing.  This 
witness  maintains  that  for  efficient 
marketing  and  efficient  pricing  of  milk, 
both  Class  I  and  Class  11  prices  should 
be  reflecting  movements  in  the  M-W 
price  at  the  same  time,  in  the  same 
magnitude,  and  in  the  same  direction. 

The  MIF/IICA  proponent  witness 
offered  testimony  that  revisited  a 
proposal  that  they  submitted  at  the 
National  Hearing  in  the  fall  of  1990  to 
change  the  method  for  establishing 
advance  notice  of  the  price  paid  for 
Class  II  milk  under  Federal  orders.  At 
that  hearing,  the  proposal  offered  was  to 
establish  a  Class  II  price  by  using  the 
M-W  price  for  the  second  preceding 
month  plus  a  fixed  differential  of  $0.15. 
explaining  that  the  rationale  for 
establishing  a  15-cent  differential  was 
based  on  a  comparison  of  the  Class  II 
price  with  the  basic  formula  price  over 
the  decade  of  the  1980's.  The  proponent 
witness  observed  that  for  the  10-year 
period  of  1980  through  1990  the  Class 
II  price  averaged  about  $0.15  above  the 
M-W  price. 

The  witness  ahso  testified  that  because 
of  the  Food  Security  Act  of  1985.  and 
the  subsequent  1990  Farm  Bill,  the 
groundwork  was  laid  for  basing  milk 
prices  on  market  forces  more  than  had 


been  done  in  the  past.  The  MIF/IICA 
witness  contends  that  the  result  has 
been  more  volatile  milk  pricing  which 
has  rendered  the  current  Class  II  price 
formula  ineffective  in  tracking  the  Class 

I  price,  and  that  the  spread  between  the 
Class  II  and  the  M-W  price  has 
increased  from  its  longer-term  average. 

The  proponent  witness  testified  that 
the  Class  li  price  has  on  average 
approximated  the  basic  formula  price 
for  the  second  preceding  month  plus  30 
cents.  It  is  on  this  basis  that,  according 
to  the  proponent  witness,  they  are 
endorsing  a  Class  II  price  based  on  the 
basic  formula  price  for  the  second 
preceding  month  plus  a  30-cent  fixed 
differential.  They  maintain  that  this 
approach  has  the  advantage  of  being 
easily  understood  and  is  revenue- 
neutral  when  compared  to  the  current 
Class  II  price  computation.  They  noted 
that  it  also  allows  for  the  announcement 
of  the  Class  II  price  for  the  month  to  be 
made  a  full  ten  days  earlier  than  under 
the  current  Class  II  pricing  and 
announcement  structure. 

From  an  economic  point  of  view,  the 
MIF/IICA  proponent  witness  stressed 
that  while  revising  the  price 
computation  for  determining  the  Class  II 
price  is  certainly  needed,  it  is 
imf)erative  not  to  have  a  Class  II  price 
which  would  increase  the  probability  of 
reducing  an  already  declining  market 
for  Class  II  product  sales.  Because  the 
Class  II  price  has  averaged  nearly  30 
cents  above  the  basic  formula  price  for 
the  second  preceding  month  over  the 
past  six  years,  the  witness  asserted  that 
the  level  of  the  Class  II  price  for  raw 
milk  to  both  processors  and  producers 
would  be  maintained.  The  witness 
offered  and  cited  Federal  order  statistics 
that  supported  their  position  that  Class 

II  product  sales  are  steady-to-declining. 
The  witness  said  this  underscores  the 
economic  need  to  maintain  the  cost  of 
Class  II  milk  at  its  current  level  relative 
to  the  basic  formula  price. 

Lastly,  the  MIF/IICA  proponent 
witness  testified  that  the  changing  cost 
structure  of  milk  components  under 
Federal  orders  reinforces  their  position 
of  a  fixed  30-cent  differential  added  to 
the  second  preceding  month's  basic 
formula  price  in  determining  the  Class 
II  milk  price.  The  witness  noted  that 
since  1990.  the  butter  price  has  been 
reduced  under  the  Federal  price  support 
program  while  the  cost  of  nonfat  dry 
milk  has  risen.  Noting  also  that  the 
butterfat  differential  computation  was 
changed  in  mid-1990,  these  two 
developments  have  significantly 
increased  the  cost  structure  for  Class  II 
products,  particularly  for  lower  to 
nonfat  Class  II  products. " 
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The  NMPF  witness  oHered  testimony 
and  evidence  in  support  of  the 
tPsUmoiiy  of  the  MIF/IICA  position.  The 
witness  compared  the  actual  Class  U 
price  each  month  under  the  Chii:r>go 
Regiunal  order  with  what  the  Class  U 
price  would  have  been  under  thpir 
alternative  proposal  for  the  sixytnr 
period  from  1988  to  1993.  Thtso 
coinp-irisons  on  average,  the  wit.^^»^s 
saiii,  would  neither  have  inrreaspd 
handler's  costs  nor  have  f  J^iange«l  prices 
received  by  dairy  farmers.  This 
proponent  witness  malnlainnd  that  this 
alternative  proposal  would  have 
generated  more  stable  prices  over  the 
past  six  years  and  that  the  range 
rKstu'fen  monthly  high  and  low  prices 
would  have  been  lass  than  the  actual 
Class  11  price  range.  According  to  th« 
witness,  their  proposal  assures  that 
monthly  fluctuations  in  Class  I  and 
Class  U  prices  will  be  identical.  Also, 
according  to  the  MMPF  witness,  under 
tliG  current  Class  11  pricing  formula, 
Class  I  and  Clas's  II  prices  could,  and 
often  did,  move  in  opposite  directions 
in  the  same  month.  They  maintained 
that  consistent  n>ovements  in  Class  I 
and  Qass  n  prices  would  lessen 
confusion  and  mitigate  marketing 
problems  that  arise  when  Cla.ss  1  end 
Class  II  prices  move  in  opposite 
directions  in  the  same  month. 

The  NMPF  proponent  witness 
testified  that  their  proposed  alternative 
for  determining  the  Qass  11  milk  price 
is  simple,  easy  to  understand,  and  can 
be  calculated  as  soon  as  the  basic 
formula  price  is  announced  by  the 
USDA.  In  addition  to  joining  the  MIF/ 
liCA  position  in  support  of  Proposal 
One,  this  witne.ss  asserted  that  ba.sed  on 
data  for  the  past  six  years,  adoption  of 
their  proposal  would  result  in  no 
change?  in  either  Class  n  prices  p;uxi  by 
hiindiprs  or  pric(?s  received  bv 
producers.  Additionally,  this  wit.i.'t^s 
chservod  that  there  wjuld  he  little 
(jveraii  price  impact,  but  prices  would 
he  nj:"n    fable,  rnd  market  (-ondifions 
-vouU^  •■•'prcve. 

A  jo;.';  ori'jf  filed  by  th.'  MIF/IICA 
•'iiid  tilt  NMPF'  rciter.ited  fhtir  I'  srimony 
cjiHing  for  adoption  of  PrfjiMisal  (^ne. 

<  he  wiiress  for  I'r.ii.ie  faros  'iurv, 
l!'. ..  offered  t^^;t;mo^ly  in  .stippi.rt  of  the 
;  *vd  toadf>pt  Lhe  MlrViJt-A  axa\  VMi'l-'s 
(Inss  fl  prif:ing  propos.i!.  I  l;i.b  vviincss 
otTf  red  testimony  sapportins  t.he 
p:.!l.nnfc:nts  observation^  c.ithe  pri(.in.t! 
problf  rrts  and  busin'?!jfi  impnirts  l.'r.it 
ot.r.ur  when  Class  I  and  Class  U  i-nfrr, 
r.iGve  in  different  dire<:lJons  in  the  same 
n.onth.  This  witness  attributes,  in  part, 
the  decline  in  sales  of  Qass  II  products 
to  the  wide  price  swings  of  the  Class  II 
price  and  how  retailers  have  reacted  to 
these  swings.  The  Prairie  Farms  witness 


asserted  that  adootion  of  ttu>  MU7IICA 
and  NMPF  proposal  would  n«.i 
nt'isatively  affect  farmers,  that  returns  to 
proces-sors  would  be  more  constant,  and 
thpt  consumers  would  see  a  more  stable 
aver.ige  price  on  Class  II  prodm.ts. 
which  mi,^ht  result  in  increased  sales. 

The  Prairie  Farms  witness  viewed  the 
in-cent  differential  as  a  "nuisance" 
differential  and  summarized  their 
opinion  in  four  major  points  in  support 
of  Proposal  One:  (1)  th^t  the  proposal  is 
supported  by  the  majority  of  the  dairy 
industry;  (2)  the  proposal  would  result 
in  a  10-day  earlier  announcement  of  the 
Class  II  price  along  with  the  Class  I 
price,  which  would  simplify  pri»« 
changes  to  customers  in  a  more  timely 
manner;  (3)  that  Class  I  and  Class  11 
prices  will  move  in  the  same  dirpcJion 
and  at  the  same  magnitude;  and  (4)  that 
Class  II  price  swings  will  be  more 
moderate,  resuhing  in  more  stable 
consumer  prices  that  hopefully  will 
int  rease  Class  II  product  sales. 

The  witness  representing  Kroger 
Company  testified  to  their  support  for 
the  MIF/1JCA  and  NMPF  proposal, 
offering  that  adoption  of  the  proposal 
will  enable  prot«ssors  to  intelligently 
inform  their  customers  of  changes  in 
co.sts  for  Class  I  and  Class  11  products 
simultaneously.  This  witness  similarly 
expressed  concern  of  a  declining  Class 
U  products  market.  In  support  of  the 
fixbd  30-OPnt  differential  feature  for 
Class  II  pricing,  the  Kroger  witness 
maintained  that  the  value  of  Class  II 
milk  to  dairy  farmers  is  greater  than  the 
intr'nded  target  different"ial  often  cents 
cciitained  in  the  current  Class  II  pricing 
formula.  This  witness  also  asserted  thai 
it  is  important  to  establish  a  pricing 
It  v»>)  whi(.h  recotmizes  these  market 
n-alities.  He  maintained  that  a  30-cenl 
Closs  II  differential  added  to  the  basic 
forTr.ulfl  pnce  recognixps  the  increased 
value  of  ClaK^;  IJmilk  and  establishes  a 
co-Tipetitive  priw  level  for  Class  II 
pronucts  The  Kiw.e'-  witness  tps'lfied 
thr!  this  propo-^^al  would,  over  fiTie. 
cstabli.'.h  re\t;nae  n»'.jtni''*-.  wi'h  thp 
t  i.-::-rt  CKis:,  il  piidiig  i,ih!' .:,d. 

The  witness  for  f 'roxvlcy  ;  ocmIs. 
ti  sti:;.  ing  in  support  of  tiie  .MIIVIJCA 
and  NMPF  proposal.  vo!-:ed  id-Ttii  jl 
co: cf  ns  .ibout  Cl.i'i^  I  8n4-  Chiss  [|  price 
r:'';>!ionships  and  went  furf  h«-!r  to 
m^'ciion  that  the  SO-c^jit  fixf'd 
diiferertial  also  (Sivrs  a  happv  medium 
hfctwe«'n  tht^  prii.-.-  { o.icorns  of  prodijf  rrs 
a"'J  processors.  Add.tionaily,  t.'if 
t  rowley  Foods  witness  said  that 
annuunciiig  the  Class  11  price  an 
additional  iv.n  d-jys  in  a.ivr.i-'  a  ol  the 
c  urrent  Class  II  prK:e  nmoi.ncen.ent 
would  afford  improved  promotional 
planning  and  ensure  that  Class  11  prit*s 
move  in  tandem  with  fluid  prices. 


Testimony  by  the  witne'W  for  E>ean 
Foods  offered  his  organization's  support 
for  the  MIF/IICA  and  NMPF  proposal. 

The  witness  representing  the  C?vrPC 
offered  testimony  in  support  of  Propo-il 
One.  However.  CMPC  sees  the  need  to 
retain  the  "add-back"  feature  of  Class  n 
milk  pricing  Hence,  their  support  as 
proponents  for  Proposal  Five. 

Thu  CN'rC  w  itnf  ss  rmphasized  the 
ro»p  of  Cliss  II  products  in  the  market 
placf ,  oiTenng  evidence  that  customtrs 
demand  the  srir.e  ba^-ii.  product  and 
equal  sj-rvitre  levels  (and  costs)  for  their 
Class  n  milk  n^  with  CUs^  I  milk. 
Howevpr,  this  witness  testified,  the 
current  Cla^s  II  pnring  system  does  not 
generate  adeq^jte  returns  to  pay  for  thn 
<:o.st.'-  of  ser.ice  so  closely  associated 
with  Class  1 

This  witness  offered  evidence  in 
support  for  a  30-t»nt  dii'lerential, 
indicating  it  is  the  nunimum  justifiable 
differential  level,  ^lowever,  the  witness 
tempered  support  for  this  level  with 
concern  that  in  no  event  should  .such 
apparent  lncre:jse  in  the  Class  11 
differential  be  {permitted  to  result  in  no 
real  price  Increase,  hence  their  support 
for  the  fifth  proposal  for  retention  of  the 
"add-ba(  k.  ■  The  impetus  for  retaining 
the  add-back  provision  oilered  by  the 
CMPC  witness  drew  from  the 
Re(x>mmended  Decision  of  October  31, 
1989  (54  FR  33709)  that  concluded  that 
Class  11  milk  should  not  be  less  thin  the 
value  for  Class  111  milk.  Although  the 
CMPC  witness  acknowledged  that  a 
Class  11  differential  increase  without  a.T 
arid-b.v.k  feature  would  lesstm  the  risk 
of  loss  to  producers,  they  continue  to 
assert  that  thp  odd  hade  provision 
provides  the  n.y^.es.sary  guaranty  agninst 
sut  h  loss. 

The  brir.f  f)l,-<J  hy  O.TPC  fl,-hn.'-..'r<l 
further  on  their  bupnon  for  retention  rl 
the  add-hrK:k  provision  In  their  view. 
the  add-ho!  k  prr,\!des  'he  month  t.> 
month  e!iarai7T\'  n;,:ainsi  lost  r^ventfe  '" 
prodii(.ers  Th;s  is  ri'-f  •  srcry  to  n'tnin. 
St  it*'.i  ilieCM?(.  I  nef,  Kr  .-use  prfhS;(  ,  r 
and  h.mdier  priws  ar-r  romriuttd  on  a 
montii-to  month  Ki.sis  >  id  not  on  the 
h3S!sf>f  ann^jal,  ortlm-e  v.irnr?>  ^•e.•.r 
.'!vr  ge  prices. 

Support  fur  Proposal  '>f)e  w.k  o;tc-'  .1 
la  a  brief  r.lt-d  on  K^hslf  of  the  Southern 
Furxls  Group.  Inc.  (Sr<'|.  npi-?  And'  i-son- 
Ericksor'.  Di'.irv  C.  i^ipinv  (AF)  The  SFC 
civ,  iis  and  oper.;tes  six  ff-f'i  prcx.-'ssing 
pl.::its  in  Tlxts  and  Louisiana  .^ntl 
processes  f '!?ss  11  products.  T):e  AE 
operrites  n  HDid  prf»*:ess;pg  pl.int  .■--•d  .-■o 
ice  cream  p!.'<:it  in  Dfs  Moines.  Iowa.  In 
the  op>ni(m  of  .SFC/.A!:).  oiily  Proposal 
One  provides  ttie  cha>'.ges  nef;essarv  to 
(.or-v<1  the  problmiscurr-ntly 
associated  with  Class  11  milk  prit  ni-^ 
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The  SFG/AE  brief  points  to  producer 
and  handler  agreement  that  Class  11 
pricing  needs  to  move  in  the  same 
direction  and  at  the  same  rate  as  Class 
I  prices  and  that  advance  pricing  of 
Class  n  milk  is  critical  to  the  ability  of 
the  industry  to  sell  Hnished  Class  II 
products.  They  also  point  out  that  there 
is  universal  agreement  that  the  existing 
Class  n  price  formula  is  unacceptable 
and  that  Class  n  pricing  should  be  based 
on  the  Minnesota-Wisconsin  (M-W) 
price  series.  On  the  basis  of  the  record, 
the  SFG/AE  concludes  that  the  Class  II 
price  must  be  based  on  the  second  prior 
month's  M-W  plus  a  differential  of  not 
more  than  thirty  cents  without  an  add- 
back. 

Testimony  offered  in  support  of 
Proposal  Two,  which  would  establish 
the  Class  11  price  as  the  basic  formula 
price  for  the  second  preceding  month 
phis  a  Hxed  differential  of  $0.10  and 
have  this  price  announced  by  the  fifth 
day  of  the  preceding  month,  was 
received  from: 

a.  The  proponent.  Friendship  Dairies, 
Inc.; 

b.  Kraft  General  Foods,  a  large  handler 
of  producer  milk  that  operates  plants 
that  process  Class  II  and  Class  UI 
products  in  many  states;  and 

c.  Galloway  Company,  a  regulated 
handler  under  Federal  Order  30  that 
primarily  produces  sweetened 
condensed  milk,  and  ice  cream  mixes. 

The  proponent  witness  representing 
Friendship  Dairies,  Inc.,  offered 
testimony  on  the  need  for  the  Class  II 
differential  to  be  set  at  ten  cents,  and  for 
the  "add-back"  provision  of  ciurent 
Class  n  milk  pricing  to  be  eliminated. 
The  testimony  offered  in  support  of 
their  proposal  rested  largely  on  prior 
decisions  issued  by  the  Depeulment 
which  had  determined  that  ten  cents 
above  the  basic  formula  price  was  the 
appropriate  price  (differential)  level  for 
Class  n  milk.  Additionally,  this 
proponent  witness  agreed  with  other 
testimony  that  eliminating  the  Class  II 
product  price  formula  and  using  the 
second  preceding  month's  basic  formula 
price  would  more  accurately  reflect  the 
true  direction  or  magnitude  in  the 
movement  of  the  Class  III  price  and 
simplify  the  pricing  of  Class  11  milk. 
This  witness  emphasized  that  this 
distortion  was  most  attributable  to  the 
"add-back"  provision. 

The  Friendship  witness  offered 
testimony  that  demonstrated  that  the 
add-back  provision  resulted  in  price 
enhancement  of  the  Class  II  price  above 
the  intended  10-cent  target  differential. 
Additionally,  this  witness  testified  that 
when  the  Class  II  price  is  dramatically 
higher  than  the  Class  III-A  price,  the 
economic  incentive  e.xists  for  using 


nonfat  dry  milk  (NFDM)  in  place  of 
fresh  fluid  milk.  According  to  this 
witness,  while  increasing  the  price  of 
Class  II  milk  may  increase  the  blend 
price  producers  receive  in  the  short 
term,  the  long-term  effect  will  be  to 
promote  the  use  of  NFDM  for 
manufacturing  Class  II  products. 

Even  if  the  Class  II  price  had  not 
increa.sed,  said  the  Friendship  witness, 
the  decreasing  value  placed  on  butterfat 
has  had  the  effect  of  increasing  the  cost 
of  a  hundredweight  of  Class  II  skim 
milk.  Because  the  cost  of  milk  is  the 
single  most  significant  factor  affecting 
the  price  of  most  finished  Class  II 
products,  especially  cottage  cheese,  this 
absolute  increase  in  cost  is  staggering 
and  sales  have  declined,  said  the 
witness.  According  to  the  witness,  any 
resulting  decline  in  the  use  of  milk  for 
skim-based  Class  II  products  would 
yield  a  lower  price  to  dairy-  farmers  and 
would  compound  the  continuing  shift  of 
milk  value  from  the  fat  to  skim 
component. 

Wnile  the  Friendship  witness 
applauded  the  advance  pricing  feature 
of  Class  II  milk,  he  asserted  that  the  add- 
back  provision  of  current  Class  II 
pricing  effectively  obliterates  any 
benefits  of  advance  pricing,  citing  that 
prices  have  become  volatile.  This 
volatility  has  caused  confusion  in  the 
marketplace  because  Class  11  prices  too 
often  move  completely  independent  of 
the  Class  HI  and  Class  I  price,  according 
to  this  witness.  The  resuh  of  this 
confusion,  said  the  witness,  is 
manufacturers  attempting  to  quote  a 
price  based  upon  a  forecast,  only  to 
rescind  because  of  a  large  movement  in 
prices  due  to  the  add-back  feature  of 
current  Class  II  milk  pricing.  This 
reality,  said  the  witness,  has 
implications  at  the  consumer  level 
because  special  featured  prices  on 
products  that  are  offered  to  supermarket 
chains  to  promote  sales  must  be 
guaranteed  well  in  advance  so  that 
advertising  and  related  promotional 
business  can  be  planned.  The  witness 
sees  the  result  of  current  pricing 
practices  as  lower  Class  II  product  sales 
and  lower  returns  to  dairy  farmers. 

The  Friendship  witness  testified  that 
their  proposal  achieves  the 
Department's  intent  that  the  Class  II 
price  be  Class  III  plus  ten  cents.  The 
witness  said  that  adoption  of  any  other 
proposal  would  deviate  from  this  intent. 
Further,  said  the  witness,  supply  and 
demand  conditions,  at  least  in  Order  2, 
do  not  warrant  any  increase  in  the  Class 
II  price. 

Support  for  the  10-cent  differential 
level  for  Class  II  milk  was  offered  from 
Kraft  General  Foods  (Kraft).  The  Kraft 
witness, testified  that  current  Class  II 


pricing  has  not  achieved  the  targeted 
Class  II  differential  of  ten  cents  above 
the  Class  UI  price.  Rather,  it  has 
exceeded  the  intended  differential,  and 
the  difference  has  been  compounded  in 
recent  years.  On  a  month-to-month 
basis,  said  Kraft,  the  advance  Class  II 
price  formula  has  resulted  in  gross 
distortions  between  the  Class  II  and 
Class  III  price  in  the  amount  of 
difference  and  the  direction  of  price 
movements. 

The  Kraft  witness  expressed 
disagreement  with  the  MIF/IICA  and 
NMPF  proposal  only  from  the  view  that 
the  appropriate  differential  level  should 
be  ten  cents  and  not  thirty  cents.  The 
witness  noted  that  current  Class  II 
pricing  has  resulted  in  an  effective  Class 
II  differential  level  of  almost  thirty 
cents.  This  is  not  what  should  be 
adopted  as  the  Class  II  differential 
because  the  effective  thirty  cents  is  a 
result  of  the  failure  of  the  formula  used 
to  compute  the  Class  II  price,  he  said. 
According  to  the  Kraft  witness,  it  is  one 
thing  to  achieve  enhancement  of  the 
minimum  regulated  price  by  mistake 
and  quite  another  to  do  so  by  design. 
Like  the  Friendship  witness,  the  Kraft 
witness  drew  heavily  on  previous 
decisions  that  reiterated  that  the 
appropriate  Class  II  price  be  the  Class  III 
price  plus  ten  cents.  This  witness  was 
of  the  opinion  that  supply  and  demand 
conditions  did  not  warrant  any  increase 
in  the  current  tareet  differential. 

Like  the  Friendship  witness,  the  Kraft 
witness  joined  in  the  concern  that  if  the 
Class  U  differential  level  is  increased 
above  the  current  intended  10-cent 
level,  there  would  likely  be  increased 
substitution  of  NFDM  for  fluid  milk  in 
Class  II  products.  Kraft  also  agreed  with 
Friendship  that  the  add-back  provision 
should  be  eliminated. 

The  witness  from  Galloway  Company 
offered  testimony  in  support  of  Proposal 
Two.  Much  of  this  witness's  testimony 
supported  testimony  of  the  Friendship 
and  Kraft  witnesses  and  further 
elaborated  on  the  concern  for  the 
substitution  of  NFDM  for  fluid  milk  in 
the  manufacture  of  Class  II  products. 
Noting  the  wide  price  disparity  between 
Class  III-A  and  Class  II,  this  witness 
said  that  processors  will  make  their 
ingredient  selection  based  on  arbitrary 
and  capricious  pricing  regulations  if  the 
Class  II  price  is  increased.  Increasing  the 
Class  II  price  would  not  enhance 
producer  revenue  because  of  the  ability 
to  substitute  lower-priced  ingredients  in 
the  manufacture  of  Class  II  products. 

A  brief  filed  on  behalf  of  Friendship, 
Kraft,  Galloway  Company,  and  the 
Sorrento  Cheese  Company,  Buffalo,  New- 
York,  expressed  opposition  to  the  30- 
cent  differential  of  Proposal  One.  This 
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brief  maintained  that  the  appropriate 
differential  should  be  fen  cents  and  that 
placing  the  differential  at  thirty  cents 
would  be  undue  price  enhancement  of 
the  Class  II  price  and  would  only 
institutionalize  an  unintended 
aberration  from  the  target  differential. 
They  contend  that  testimony  of  the 
proponents  of  Proposal  One  is  flawed 
because  it  is  based  on  the  Class  II  prices 
that  prevailed  in  1990  when  the  M-W 
price  recorded  some  of  its  lowest  prices 
in  a  decade  and  because  of  the  effects 
of  the  add-back  provision. 

This  brief  cites  past  decisions  that 
affirm  that  the  current  target  10-cent 
differential  is  appropriate,  although 
because  of  the  add-back  provision,  the 
target  differential  could  not  be  met  and 
this  resulted  in  high  Class  II  prices.  It 
further  revisits  past  decisions  wherein 
concern  was  expressed  that  producer 
milk  may  not  be  made  available  for 
Class  II  use  if  the  price  falls  below  the 
Class  III  price.  While  experience  has  not 
borne  this  out.  they  say.  caution  still 
needs  to  be  exercised  in  the  relationship 
of  Class  II  prices  to  Class  III-A  prices 
and  substitution  of  powder  for  producer 
milk  in  the  manufacture  of  Class  II 
products.  Increasing  the  differential 
would  only  provide  additional  stimulus 
to  reduce  handler  purchases  of  producer 
milk.  This  brief  also  counters  arguments 
on  the  role  of  over-order  premiums, 
maintaining  that  such  payments  reflect 
the  cost  of  services  incurred  by 
producers  (such  as  balancing  and 
transportation)  and  not  the  value  of 
milk.  They  contend  that  such  premiums 
should  not  be  relevant  to  the  raw 
product  value  of  milk. 

Lastly,  the  brief  asserts  that  Proposal 
One's  differential  of  thirty  cents  is  an 
undue  enhancement  of  the  Class  II  price 
and  has  no  basis  from  an  economic 
point-of-view.  The  view  presented  is 
that  thirty  cents  represents  a  differential 
of  convenience  between  divergent  views 
and  is  not  arrived  at  on  the  basis  of 
supply  and  demand  considerations 
which,  they  say,  any  price  change  must 
be  predicated  upon. 

In  support  of  Proposal  Three,  a 
witness  representing  NFO  testified  that 
in  addition  to  supporting  a  50-cent  Class 
II  differential,  they  were  also  supporting 
the  CMPC  proposal  that  the  add-back 
provision  of  current  Class  II  pricing  be 
retained.  This  witness  testified  that  the 
record  of  the  previous  43-day  National 
Hearing  in  1990  clearly  supported  a 
Class  II  differential  of  at  least  fifty  cents. 
The  witness  indicated  that  if  the 
classified  pricing  structure  of  Federal 
orders  is  to  be  of  value,  then  there  has 
to  be  meaningful  price  differences 
between  classes.  A  class  price  break  of 
only  ten  cents  between  Class  III  and 


Class  II  was  not  meaningful  in  the  view 
of  this  witness.  Additionallv,  said  the 
NFO  witness,  handlers  are  alreadv 
paying  much  more  than  the  effec  live  30- 
cent  Class  II  differential  to  secure  Class 
II  milk  supplies,  perhaps  as  much  as 
S0.70  to  S0.80  cents  above  Class  III  is 
regularly  being  paid.  According  to  this 
witness,  this  indicates  that  the  value  of 
Class  II  milk  is  worth  at  least  50  cents 
over  the  Class  III  price.  The  NFO  brief 
further  emphasized  that  50  cents 
establishes  a  differential  level  whii.h  is 
at  least  minimally  significant  in  a 
classified  price  sense.  Since  Federal 
milk  orders  have  three  classes,  then 
there  should  be  a  difference  in  the  u«e 
value  among  the  three  categories  of 
products  sufficient  enough  to  justify 
separate  classes,  said  NFO. 

Another  reason  offered  by  the  NFO 
witness  for  a  50-cent  Class  11  differential 
is  the  devaluation  of  butterfat  relative  to 
the  nonfat  component  of  milk.  Because 
Class  II  products  have  a  significant 
butterfat  content  when  viewed  across  all 
Class  II  products,  Class  II  milk 
producers  have  suffered  losses  in  milk 
used  in  this  class,  and  this  represents  a 
reduction  in  costs  to  processors.  This 
argument  was  reiterated  in  their  brief. 
The  NFO  witness  testified  that  even 
though  they  would  like  to  see  a  Si. 00 
Class  II  differential,  a  50-cent  level 
should  be  sufficient,  provided  that  the 
add-back  be  retained  to  maintain  the 
intent  that  Class  II  prices  be  equal  to  or 
above  Class  III  prices.  If  the  differential 
level  were  set  at  $1.00,  the  NFO  witness 
testified  that  this  would  negate  the  need 
for  an  add-back  because  of  the 
unlikelihood  that  the  Class  ID  price 
would  exceed  the  Class  II  price. 

In  their  brief,  the  NFO  revisited  past 
decisions  that  affirmed  the 
establishment  and  intended  role  of  the 
add-back  provision.  The  NFO  reasserted 
that  the  add-back  provides 
reinforcement  to  the  principle  that  Class 
II  prices  by  definition  should  not  be  less 
than  Class  III  prices.  The  culprit  in  the 
volatility  of  Class  II  prices,  according  to 
NFO,  is  the  basic  Class  II  formula  price 
and  not  the  add-back.  Howe\er.  NFO 
did  acknowledge  that  the  add-back  does 
play  a  role,  albeit  a  minor  one.  in  Class 
U  price  volatility. 

Opponents  to  retaining  the  add-back 
provision  argued  in  submitted  briefs 
that  it  should  be  eliminated  for  a 
number  of  reasons.  All  opponents 
agreed  that  if  the  Class  II  milk  pricing 
method  adopts  using  the  second 
preceding  month's  basic  formula  price 
and  adding  a  fixed  differential,  then  the 
add-back  can  only  serve  to  enhance  the 
Class  II  price. 

The  SFG/AE  brief  dismisses  i  oncern 
that  producers  won't  deliver  milk  for 


Class  II  use  if  the  Class  II  price  falls 
below  the  Class  III  price.  In  addition  to 
this  not  happening  in  the  marketplace. 
SFG/AE  points  out,  it  is  also  a  function 
of  when  the  price  is  announced. 
Producers  don't  know  until  the  month 
is  over  that  the  Class  II  price  was  below 
the  Class  III  price.  Therefore,  no 
purpose  beyond  price  enhancement  is 
served  by  an  add-back  provision. 

This  theme  is  further  developed  in  a 
brief  filed  on  behalf  of  Friendship. 
While  CMPC  views  a  ■'loss'  to  producer 
revenues  without  retaining  the  a^d- 
back,  there  is  in  effect  no  "loss' 
Friendship  argues.  Class  II  prices  below 
Class  III  prices  arise  only  during  months 
in  which  the  cheese-driven  M-W  p.-ice 
is  increasing,  said  Friendship.  In 
periods  of  falling  M-W  prices,  the  Cle^s 
II  differential  will  exceed  the  target 
differential.  Producers  will  not  be 
denied  the  benefit  of  the  Class  II 
differential— rather  its  pavment  is 
delayed  by  two  months,  thev  said.  In 
periods  of  M-W  price  volatility,  the  fact 
that  Class  I  and  Class  II  differentials 
would  be  added  to  the  M-W  prices  for 
the  second  preceding  month  will 
actually  serve  to  restrain,      ey  said,  the 
extent  to  which  such  volat.iity  is 
reflected  in  producer  prices.  Further, 
the  Friendship  brief  finds  it  inconsistent 
to  call  Class  II  prices  below  Class  III 
prices  a  "loss"  because  it  is  not 
balanced  against  any  concept  of  gain  or 
a  "pay-back"  in  months  of  a  declining 
M-W  and  the  effective  Class  II 
differential  at  windfall  levels  above  the 
M-W. 

It  is  clear  from  the  record  that  there 
is  universal  endorsement  for  changing 
how  Class  II  milk  is  priced  under 
Federal  orders.  The  record  supports  the 
conclusion  that  the  basic  Class  II  price 
formula  that  "updates"  the  second 
preceding  month's  M-W  in  establishing 
the  Class  II  price  is  not  functioning  as 
intended;  is  no  longer  necessary  and 
contributes,  in  part,  to  price  volatility; 
and  resuhs  in  a  distorted  relationship 
with  other  class  prices.  The  record  is 
also  clear  on  the  unanimous  support  for 
retaining  the  advance-pricing  of  Class  II 
milk  and  that  the  Class  II  price  should 
be  announced  at  the  same  time  as  Class 

I  prices  by  using  the  second  preceding 
month's  M-W  price  and  adding  a  fixed 
differential.  The  only  issues  of 
disagreement  regarding  Class  II  milk 
pricing  are  what  is  the  appropriate  Class 

II  differential  and  whether  or  not  the 
"add-back"  provision  should  be 

retained. 

Class  II  Differential 

Most  handlers  and  producers  agree 
that  the  appropriate  differential  value 
for  Class  II  milk  is  at  least  thirt  v  rents 
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cbdve  the  Class  HI  price.  The  record 
tostimony  and  evidence  supports  this 
conclusion  on  the  basis  that  this 
differential  value  is  representative  of  the 
additional  value  of  milk  used  in  this 
class;  that  it  has  been  the  effective 
differential  paid  for  Class  II  milic  on 
average  since  1987;  and  that  handlers 
regulariy  pay  over-order  premiimis  to 
secure  milk  for  Class  U  uses  above  and 
beyond  the  service  feature  of  over-order 
premiums. 

Past  decisions  regarding  the  pricing  of 
Class  n  milk  concluded  that  the  basic 
Class  n  formula  price  and  target 
differential  of  ten  cents  should  not  be 
changed.  The  most  recent  pa.st  decision 
concluded  that  the  target  differential  of 
ten  cents  should  be  maintained  because 
supply  and  demand  conditions  revealed 
that  there  were  adequate  reserves  of 
Class  in  milk  to  meet  Class  II  needs. 
That  decision  on  the  43-day  National 
Hearing  of  1990  recognized  that  many  in 
the  industry  believed  that  Class  II  prices 
should  move  in  the  same  magnitude  and 
direction  as  Class  I.  That  decision  and 
this  hearing  clearly  reveal  that  Class  I 
and  Class  II  products  are  frequently 
processed  together  and  marketed  by 
handlers  in  common  distribution 
channels.  Hovrever.  with  a  basic 
differential  of  ten  cents,  the  decision  on 
the  1990  43-day  National  Hearing 
continued  the  existing  theory  of 
coordinating  the  Class  II  price  with  the 
current  month's  Class  III  price  because 
Class  ID  products  could  be  used  as  a 
source  of  ingredients  for  Class  II 
products.  In  this  regard,  the  need  to 
coordinate  the  Class  II  price  with  the 
Class  in  price  was  the  operative 
principle  in  the  pricing  of  Class  II  milk. 
It  was  for  these  reasons  that  the 
updating  product  price  formula 
(represented  by  the  basic  Class  II 
formula  price)  was  intended  and 
retained. 

This  decision  makes  a  clear  break 
from  the  past  in  that  Class  U  milk 
pricing  will  function  in  a  manner 
consistent  with  Class  I  pricing  largely  in 
recognition  of  the  similarity  of  the 
-  distribution  and  marketing  channels 
shared  by  milk  used  in  both  classes.  The 
record  testimony  and  evidence  in  this 
hearing  support  the  conclusion  that 
current  Class  U  pricing  results  in  prices 
that  do  not  always  move  in  the  same 
direction  and  magnitude  as  Class  1 
prices  even  though  both  products  tend 
to  move  in  the  same  marketing 
channels.  Linking  the  Class  II  pricing 
method  to  that  of  Class  I  should  better 
reflect  and  respond  to  market  conditions 
as  well  as  simplify  the  procedure. 

As  indicated  in  the  brief  by  CMPC, 
the  Class  0  price  is  driven  largely  by 
changes  in  the  basic  formula  price — the 


M-W  price.  As  this  price  changes 
through  movements  in  the  hard  product 
price  markets,  so  will  the  Class  II  price. 
Therefore,  any  change  in  the  Class  II 
price  is  due  primarily  to  hard  product 
market  forces,  and  not  due  to  the  level 
of  the  differential  which  will  not  change 
from  month-to-month. 

By  establishing  the  Class  11  milk  price 
at  the  second  preceding  month's  M-W 
and  adding  a  fixed  differential,  as  with 
Class  I  prices,  the  intent  of  providing 
coordination  with  Class  I  prices  is 
achieved.  Additionally,  a  consistent  and 
predictable  relationship  between  Class  I 
and  Class  II  prices  is  also  achieved. 
However,  because  of  the  need  to  retain 
advance  pricing  for  orderly  marketing, 
there  may  be  times  when  the  current 
month's  Class  III  price  will  be  greater 
than  the  Class  11  price.  Inversely,  it  is 
also  true,  that  there  may  be  times  when 
the  Class  11  price  is  more  than  30-cents 
greater  than  the  current  month's  Class 
III  price.  Nevertheless,  the  intended 
target  differential  is  maintained,  as  with 
Class  I  pricing,  albeit  with  a  lag  as  exists 
with  Class  I  pricing.  This  is  a  reality  that 
both  producers  and  handlers  must 
accept  with  the  retention  of  advanced 
pricing  and  have  accepted  with  regard 
to  the  Class  I  price  for  many  years. 

The  record  on  this  hearing  expressed 
concern  for  the  substitution  of  NFDM 
for  fresh  producer  milk  used  to  make 
Class  n  products  because  the  price 
relationship  between  the  Class  II  price 
and.  for  most  Federal  orders,  the  Class 
III-A  price,  may  provide  the  economic 
incentive  to  do  so.  In  this  regard,  there 
was  a  call  on  one  hand  to  have  the  Class 
II  price  be  coordinated  with  the 
movement  in  Class  I  price  and  at  the 
same  time  have  the  Class  II  price  also  be 
coordinated  with  lower-class  prices. 
The  impossibility  of  this  is  clear.  In 
addition,  both  handlers  and  producers 
will  know,  in  advance,  the  prices  for 
both  Class  1  and  Class  II  milk  at  the 
same  time.  Delivery,  procurement,  and 
processing  decisions  can  be  made  with 
surety  of  what  prices  will  be.  However, 
the  Glass  HI  or  Class  III-A  price  will  not 
be  known  until  after  the  month  has 
ended.  It  would  seem  that  without 
knowing  what  the  Class  III  or  Class  III- 
A  price  will  be  in  advance,  the 
argument  that  NFDM  will  substitute  for 
producer  milk  is  weakened.  This  is  not 
to  say  that  substitution  will  not  occur, 
because  the  record  reveals  that  it  does. 
Substitution  may  occur  if  a  handler 
predicts  the  future  price  relationship 
between  the  Class  11  price  and  Class  ID 
or  CUss  ni-A  price,  and  predicts  that  the 
futufto  relationship  %vill  provide  the 
economic  incentive  for  substitution. 
Economic  prediction,  in  and  of  itself,  is 
not  a  proper  basis  for  determining  the 


appropriate  value  the  milk  has  in  Class 
II  uses. 

Significantly  different  conclusions 
were  reached  between  the  proponents  of 
retaining  the  current  10-cent  target 
differential,  the  proponents  for  a  30-cent 
differential,  and  the  proponents  for  a  50- 
cent  differential  on  the  basis  of  the 
changing  value  of  milk  components. 
The  10-cent  proponents  argue  that  the 
increasing  value  of  skim  to  butterfat 
effectively  has  raised  the  costs  of  Class 
II  products.  The  30-cent  profwnents 
argue  that  the  changing  cost  structure 
provides,  in  part,  the  rationale  for 
maintaining  what  the  recent  past's 
average  differential  has  been.  The 
proponents  for  a  50-cent  differential 
argue  that  because  the  utilization  of 
butterfat  to  manufacture  Class  II 
products  is  relatively  high,  processors 
enjoy  a  price  decrease.  The  arguments 
presented  on  the  changing  cost  structure 
of  milk  components  is  not  an  issue  for 
the  purposes  of  establishing  the  Class  II 
price.  Rather,  it  is  a  butterfat  differential 
issue  that  has  already  been  decided 
upon  in  other  rulemaking  decisions. 

As  indicated  in  the  brief  submitted  by 
SFG/AE.  Federal  order  statistics  reveal 
that  there  is  an  abundant  supply  of  milk 
for  all  class  uses  of  producer  milk.  As 
indicated  in  this  brief,  and  in  the  brief 
filed  on  behalf  of  Friendship.  Kraft. 
Sorrento  Cheese  Company,  and 
Galloway  Company,  a  price  increase 
must  be  predicated  upon  supply  and 
demand  considerations.  Establishing  the 
Class  II  differential  for  any  given  month 
at  thirty  cents  above  the  second 
preceding  month's  basic  formula  price 
is  not  intended  to  effectuate  a  price 
increase  or  a  price  decrease  for  Class  II 
milk.  Rather  it  is  a  recognition  of  the 
effective  differential  that  has  been 
functioning  for  a  long  period  of  time. 
The  record  provides  no  evidence  on  any 
difficulty  in  procuring  milk  for  Class  U 
use  under  the  current  pricing  structure. 
However,  the  record  does  indicate  that 
the  pricing  structure  creates  problems 
regarding  the  timing  and  certainty  of 
prices,  in  part,  because  of  its  reliance  on 
the  basic  Class  II  pricing  formula  used 
to  update  the  M-W. 

An  analysis  of  the  record  evidence 
and  officially  noticed  materials  does 
point  to  the  fact  that  the  Class  U  price 
has  averaged  nearly  thirty  cents  above 
the  basic  formula  price  for  the  second 
preceding  month  since  1987. 
Additionally,  an  analysis  of  the  effective 
differential  (the  difference  between  the 
current  month's  Class  m  price  and  Class 
II  price  since  adoption  of  the  add-back 
provision)  for  the  four-year  period  of 
1990  through  1993  indicates  that  the 
Class  II  differential  has  averaged  thirty 
cents  above  the  Class  HI  price.  It  is 
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because  of  these  market  realities  that 
there  exists  so  strong  an  agreement 

-   between  producers  and  processors  that 
the  true  differential  level  of  thirty  cents 
for  Class  II  milk  is  warranted.  Some 
describe  this  differential  level  as  the 
appropriate  level,  some  the  minimum 

■     justifiable  differential,  and  by  some,  a 
differential  level  that  represents  the 
maximum  that  can  be  (.ailed  for  on  the 
basis  of  supply  a.nd  d .  m-ind 
considerations. 

The  Add-Back  Provision 

Only  two  proponents.  CMPC  who 
supported  a  30-cent  differential,  and 
NFO.  who  advocated  a  50-cent 
differential,  called  for  retention  of  the 
add-back  provision.  The  add-back 
provision  of  current  Class  II  milk 
pricing  was  established  in  December 
1989  as  part  of  a  decision  to  have  true 
advanced  pricing  for  Class  II  milk.  Prior 
to  that  time,  the  Class  II  milk  price  that 
was  announced  was  a  tentative  price 
which  could  be  retroactively  updated 
when  the  Class  III  price  for  the  month 
was  greater  than  the  tentative  Class  I! 
price.  In  this  way,  the  Class  II  price  was 
■floored"  by  the  Class  III  price.  The 
intent  of  the  add-back  provision  was  to 
maintain  in  principle  this  relationship 
"between  Class  II  and  Class  III  prices. 

The  decision  on  the  43-day  National 
Hearing  of  1990  recognized  that,  at  the 
time  of  the  hearing,  the  effective  Clas,'=. 
II  differential  had  averaged  about  4 
cents  higher  than  the  intended 
differential  of  ten  cents  per 
hundredweight.  This  decision  also 
affirmed  the  intent  of  the  add-back  was 
to  ensure  that  producers  not  receive  less 
than  the  Class  III  value  for  Class  II  milk 
in  the  blend  price  when  the  basic 
formula  price  exceeded  the  announced 
Class  II  price  so  that  returns  to 
producers  would  not  be  reduced.  In  this 
way.  the  Class  II  price  was  coordinated 
with  the  current  month's  Class  III  price. 

Now  that  there  exists  much  more 
pricing  data  under  the  current  Class  II 
pricing  method,  it  is  clear  that  the  effect 
of  the  add-back  provision  resulted  in  a 
Class  II  price  that  can  never  achieve  the 
intended  target  differential.  While  the 
goal  of  the  add-back  was  to  provide  a 
degree  of  coordination  with  the  Class  III 
price,  it  did  not  attempt  price 
coordination  with  the  Class  III  price  in 
months  when  the  effective  Class  II 
differential  was  well  above  the  targeted 
differential.  Retention  of  the  add-back 
feature  for  any  proposal  presented  at 
this  hearing  would  have  similar  results. 
The  add-back  provision  similarly  does 
not  balance  prices  paid  by  handlers  in 
months  when  prod^icers  receive  more 
(and  at  times  much  more)  than  the 
intended  target  differential.  In  this  view. 


the  add-back  feature  only  works  to  the 
price  advantage  of  the  producer  who. 
because  of  the  unintended  effect  of  a 
pricing  provision,  enjoys  ail  protection 
from  market  price  changes  that  handlers 
do  not. 

To  retain  the  add-back  provisicn 
under  the  proposal  recommended  for 
adoption  herein  could  only  result  in 
increasing  the  minimum  Class  11  mnk 
price.  An  analysis  of  what  the  CKiss  II 
price  would  have  been  with  and 
without  an  add-back  provision  reveals 
th.it  in  1990  the  add-back  would  have 
e;ihanced  the  effective  Class  11 
differential  by  19  cents;  for  1991  it 
would  have  enhanced  the  Class  II 
differential  by  24  cents;  for  1992  it 
would  have  enhanced  the  Class  II 
differential  by  15  cents;  and  for  19^3  the 
Class  II  differential  would  have  been 
enha.nred  by  34  cents.  Additionally, 
because  this  decision  makes  a  clear 
break  from  the  past  in  that  Class  II 
prices  are  more  importantly  coordinated 
with  the  Class  I  price,  there  remains  no 
rational  argument  for  its  retention.  The 
need  for  advance  pricing,  as  well  as  the 
need  for  coordination  with  Class  I  price 
movements,  means  moving  away  from 
price  coordination  with  the  current 
month's  Class  III  price.  Both  objectives 
(an  not  be  simultaneously  satisfied 

2.  Need  for  Emergency  Action  On  i.^e 
basis  of  the  record  evidence  and 
testimony,  no  emergency  conditions 
f  ould  be  ascertained  that  would  warrcr.t 
the  omission  of  a  recom.-nended 
decision. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  fincints  and 
conclusions  were  filed  on  behalf  cf 
certain  interested  parties.  These  bntfs. 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findink;s  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  finamgs  or  reach 
such  conclusions  are  denied  for  the 
reesons  previou,';!y  stated  m  this 
decision. 


General  Findings 

The  findings  and  determinations 
riereinafter  set  forth  supplement  tho<:e 
that  were  made  when  the  New  England 
and  other  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  .set  forth 
herein. 


la)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  ie.-^.d 
to  effectuate  the  declared  polif\  of  the 
Act: 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  sef,tion  2  cf  the 
Act  are  not  reasonable  in  view  oi  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  cond;t:o.".s 
which  affect  m.arket  supply  and  <l^T.^h\,d 
for  m.ilk  in  the  marketing  a'reas.  and  '^.^ 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  '.'rn^ 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  refipt  t 
the  aforesaid  factors,  insure  a  SLiffit  ler.t 
quantity  of  pure  and  wholesome  milk. 
and  be  in  the  public  interest;  c.-.d 

(c)  The  tentative  m.arkeiing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as.  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of' 
industrial  and  commercial  actiMtv 
specified  in.  marketing  agreements  upon 
uhich  a  hearing  has  been  held,  ard 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  m  ;r.f 
tentative  marketing  agreements  crsd  the 
orders  as  hereby  proposed  to  he 
amended,  are  in  the  current  of  ;n'er<;tftt"e 
commerce  or  directly  burden,  obstrutt 
or  affect  interstate  c(Dmmerce  in  milk  cr 
its  products. 

Recommended  Marketing  Agreements 
and  Orders  Amending  the  Orders 

The  re(  ommended  marketing 
agreements  are  not  included  in  th:^ 
decision  because  the  reguiatorv 
provisions  thereof  would  he  the  s-i.me  as 
those  contained  in  the  orders,  as  nerehy 
proposed  to  be  amended.  The  foliou  m'g 
order  amending  the  orders,  as  amended, 
regulating  the  handling  of  milk  m  the 
New  England  and  other  marketing  areas 
IS  recommended  as  the  detailed  und  ■ 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  lar.-ied 
out. 

List  of  Subjects  in  7  CFR  Parts  100 1. 
1002. 1004.  1005.  1006.  1007.  1011. 
1012, 1013. 1030, 1032,  1033,  1036. 
1040.  1044,  1046.  1049.  1050.  1064. 
1065, 1068,  1075.  1076,  1079.  1093. 
1094,1096.  1099.  1106,  1108,  1124. 
1126, 1131. 1134, 1135. 1137.  1138, 
1139 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisionis)  n 
Title  7.  Parts  1001  through  1139  are 
amended  as  follows; 
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1 .  The  authority  citation  for  7  CFR 
Parts  1001  through  1139  continues  to 
read  as  follows: 

Authority:  Sec.  1-19,  46  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

§  1 001 .211    [Ramoved  and  Reserved] 

1.  Section  1001.21  is  removed  and 
reserved. 

2.  Section  1001.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 001  .SO    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 
***** 

3.  Section  1001.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)'"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  [b),  to  read  as 
follows: 

§  1 001 .51    Basic  fonnula  price. 

***** 

4.  Section  1001.54  is  revised  tn  road 
as  follows: 

§1001.54    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  and  Class 
II  prices  for  the  follov%ring  month,  and 
the  Class  III  and  Class  III-A  prices  for 
the  preceding  month. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

§1002.19    [Removed] 

1.  Section  1002.19  is  removed  and 
reserved. 

2.  Section  1002.50  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1002.50    Class  prices. 

***** 

(c)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO  30. 
***** 

3.  Section  1002.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph^  and 
by  removing  paragraph  (b).  to  read  as 
follows: 

§1002.51    Basic  fofmula  price. 

***** 

4.  Section  1002.56  is  amended  bv 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b). 


redesigaating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3)  as  paragraph  (d).  redesignating 
paragraph  (a)(4)  as  paragraph  (e), 
redesignating  paragraph  (a)(5)  as 
paragraph  (f).  and  redesignating 
paragraph  (a)(6)  as  paragraph  (g).  to  read 
as  follows: 

§  1 002.51    Announcement  of  class  prices 
and  butterfat  differential. 

***** 

The  market  administrdtor  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

***** 

(b)  The  Class  II  price  for  the  following 
month  applicable  at  the  201-210  rriilc 
zone  and  at  the  1-10  niiie  zone. 


PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

§1004.21    [Removed] 

1.  Section  1004.21  is  removed  and 
reserxed. 

2.  Section  1004.50  is  amended  by 
revising  paragraph  fo)  to  read  as  follows: 

§1004.59    Class  and  component  prices. 

***** 

(b)  Class  11  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 

***** 

3.  Section  1004.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§1004.51    Basic  formula  price. 

***** 

4.  Section  1004  53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating,  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesigaating  paragraph  (a)(2)  as 
paragraph  (c).  and  redesignating 
paragraph  (a)(3)  as  paragraph  (d)  to  read 
as  follows: 

§1004.53    Announcementof  class  prices 
and  component  prices. 

Tlie  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
dav  of  each  month,  the  following: 

*         •  -       *         *         * 

(b)  1  be  Class  il  price  for  the  following 

month. 


PART  1005— MILK  IN  THE  CAROLINA 
MARKETING  AREA 

§1005.20    [Removed] 

1.  Section  1005.20  is  removed. 


2.  Section  1005.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1005.50    Class  prices. 

***** 

(b)  Class  11  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


§  1 005. 52    [Removed  and  Reserved] 

3.  Section  1005.52  is  removed  and 
reserved. 

4.  Section  1005.54  is  revised  to  read 
as  follows: 

§1005.54    Announcementof  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  fur  the  preceding  month. 

PART  1006— MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

§1005.19    [Reserved] 

1.  Section  1006.19  is  removed  and 

reserved, 

2.  Section  100b. 50  isam.endedby 
revising  paragraph  (b)  to  read  as  follows: 

§1006.50    Oass  prices. 

***** 

(b)  Class  11  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 

second  preceding  month  plus  SO. 30. 

*  *         *         *         * 

§  1006.51a    [Removed] 

3.  Section  1006.51a  is  removed. 

4.  Section  1006.53  is  revised  to  read 
as  follows: 

§  1006.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  pubUcly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  basic  formula  price  for 
the  preceding  month. 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

§  1007.20    [Removed  and  Reserved] 

1.  Section  1007.20  is  removed  and 

reserved. 

2.  Section  1007.50  is  amended  by 

revising  paragraph  (b)  to  read  as  follows: 

§1007.50    Class  prices. 

*  *         *         *         * 

(b)  CVass  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 

second  preceding  month  plus  $0.30: 

***** 

§  1 007.51  a    [Removed  and  Reserved] 

3.  Section  1007.51a  is  removed. 

4.  Section  1007.53  is  revised  to  read 
as  follows: 
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§1007.53    AnnounceiTMnt  of  class  prices. 

The  market  administrator  shall 
amiounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Qass  III  and  Class  II]- 
A  prices  for  the  preceding  month. 

PART  1011— MILK  tN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

§1011.20    [Remove^ 

1.  Section  1011.20  is  removed. 

2.  Section  1011.50  is  amended  by 
rpvi.'Jing  paragraph  lb)  to  read  as  follows: 

§1011.50    Class  prices. 

•  •         •         *         * 

(b)  Qass  n  price.  The  Qass  IJ  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•  »        *        •        • 

SlOllJSIa    [Removed] 

3.  Section  1011.51a  is  removed. 

4.  Section  1011.53  is  revised  to  read 
as  follows: 

§1011.53    Aftnouncement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Qass  I  price  and 
the  Class  II  price  for  the  follouring 
month,  and  the  Qass  III  and  Class  IIl- 
A  price  for  the  preceding  month. 

PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

§1012.19   [Removed  and  Reserved] 

1.  Section  1012.19  is  removed  and 
reserved. 

2.  Section  1012.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1012.50    Class  prices. 

•  «         •         »         • 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 
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§  1012.51a    [Removed] 

3.  Section  1012.51a  is  ren)oved. 

4.  Section  1012.53  is  revised  to  read 
as  follows: 

§  1 01 2.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Qass  I  price  and 
the  Class  II  price  for  the  following 
month,  and. the  basic  formula  price  for 
the  preceding  month. 


PART  101»-MILK  IN  THE 
SOUTHEASTERN  FLORIOA 
MARKETING  AREA 

§1013.19    [Removed  and  Reserved] 

1.  Section  1013.19  is  removed  and 
reserved. 

2.  Section  10l3..')0  is  amended  by 
rexnsing  paragraph  (h)  to  read  as  follows. 

§1013.50    Class  prices. 

(b)  Oass  II  price.  The  Class  II  price 
shall  be  the  basic  fonnula  price  For  the 
second  preceding  month  plus  SO. 30. 
•        •        •        »        « 

§1013.613    (Removed] 

3.  Section  1013.51a  is  removed. 

4.  Section  1013.53  is  revised  to  read 
as  follows: 

§  1013J53    Announcement  o(  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Qass  D  price  for  the  foUovsring 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1030— MILK  IN  THE  CHICAGO 
REGK>NAL  MARKETING  AREA 

§  1030.20    [Removed  and  Reserved] 

1.  Section  1030.20  is  removed  and 
reserved. 

2.  Section  1030.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  103a50    aass  prices. 

(b)  Class  II  price.  The  Qass  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

§  1 030.5 1  a    [Removed] 

3.  Section  103t).51a  is  rt-roved. 

4.  Section  1030.53  is  rev;s«u  to  n^ad 

as  follows: 

§1030.53    Announcemem  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fif'Ji 
day  of  each  month  tiie  Gass  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  pnjreding  month. 

PART  1032— MILK  IN  THE  SOUTHERN 
ILUNOIS-EASTERN  MISSOURI 
MARKETING  AREA 

§1032.20    [Removed] 

1.  Section  1032.20  is  removed. 

2.  Section  1032.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1032.50    Class  prices. 


fh)  C/oss  U  price.  The  Class  D  pri(» 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1032.51a    [Removed] 

3  Section  1032.51a  is  removed. 

4.  Section  1032.53  is  revised  to  read 
as  follows: 

§  1032.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1033-IMLK  IN  THE  OHK) 
VALLEY  MARKETING  AREA 

§1033.20    [Removed  and  Reserved] 

1.  Section  1033.20  is  removed  and 

reserved. 

2.  Section  1033.50  is  amended  by 
revising  paragraph  (h)  to  read  as  follow:,: 

§  1033.50    Class  and  component  prices. 

lb)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
Re(X)nd  preceding  month  plus  $0  30. 

3.  Section  1033.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  fb),  to  read  as 
follows: 

§  1 033.51    Basic  formula  price. 

4.  Section  1033.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introduciory  text  of  paragraph  (a). 

redesignating  paragraph  la)ll)  as 
paragraph  la),  revising  paragraph  (b). 
redesignating  paragraph  l3)l2)  as 
paragraph  (r),  redesignating  paragraph 
(a){3)  as  paragraph  Id),  redesignating 
paragraph  13)14)  as  paragraph  (e)  r.nd 
redesignating  paragraph  la)l5)  as 
paragraph  (Q,  to  read  as  follows: 

§1033.53    Announcement  Of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  eat:h  month,  the  following: 
•        «        •         *        • 

(b)  The  Class  II  price  for  the  following 
month; 
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PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

§  1036.20    [Removed  and  Reserved] 

1.  Section  1036.20  is  removed  and 
reserved. 

2.  Section  1036.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 036.50    Class  and  component  prices. 

»         •         •         *         • 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


§  1036.51a    [Removed] 

3.  Section  1036.51a  is  removed, 

4.  Section  1036.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b). 
redesignating  paragraph  (a)(2)  as 
paragraph  (c).  redesignating  paragraph 
(a)(3T as  paragraph  (d).  redesignating 
paragraph  (a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (f).  to  read  as  follows: 

§  1036.53    Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

***** 

(b)  The  Class  II  price  for  the  following 
month; 


PART  104&-MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

§1040.20    [Removed] 

1.  Section  1040.20  is  removed. 

2.  Section  1040.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 040.50    Class  prices. 

***** 

(b)  Chss  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


PART  1044— MILK  IN  THE  MICHIGAN 
UPPER  PENINSULA  MARKETING 
AREA 

§  1044.20    [Removed  and  Reserved] 

1.  Section  1044.20  is  removed  and 
reserved. 

2.  Section  1044.22  is  amended  by 
revising  paragraph  (i)(l)(i)  and  removing 
paragraph  (i)(3).  to  read  as  follows: 

§  1044.22    Additional  duties  of  the  market 
administrator. 

*  •         •         »         « 

(i)*   •   * 
(1)  •   *   • 

(i)  The  Class  I  price  and  Class  II  price 
for  the  following  month: 

*  !  *        ♦        «        * 

3.  Section  1044.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 044.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
secc^d  preceding  month  plus  $0.30. 


4.  Section  1044.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b).  to  read  as 
follows: 

§  1044.51    Basic  formula  price. 


PART  1046— MILK  IN  THE 

LOmSVILLE-LEXINGTON-EVANSVILLE 
MARKETING  AREA 

§1046.201    [Removed] 

1.  Section  1046.20  is  removed. 

2.  Section  1046.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 046.50    aass  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


PART  104&-MILK  IN  THE  INDIANA 
MARKETING  AREA 

§1049.20    [Removed] 

1.  Section  1049.20  is  removed. 

2.  Section  1049.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 049.50    Class  and  component  prices. 

♦  *        *        *     -  * 

{!))  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 

«•♦**■ 

§  1049.51a    [Removed] 

3.  Section  1049.51a  is  removed. 

4.  Section  1049.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c).  redesignating  paragraph 
(a)(3)  as  paragraph  (d).  redesignating 
paragraph  (a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (f).  to  read  as  follows: 

§1049.53    Announcement  Of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before^the  fifth 
day  of  each  month,  the  following: 

•  *        »        •        * 

(b)  The  Class  II  price  for  the  following 
month; 


PART  lOSO-MILK  IN  THE  CENTRAL 
ILLINOIS  MARKETING  AREA 

§1050.20   [Removed] 

1.  Section  1050.20  is  removed. 

2.  Section  1050.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 050.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


§  1040.51a    [Removed] 

3.  Section  1040.51a  is  removed. 

4.  Section  1040.53  is  revised  to  read 
as  follows: 

§1040.53    Announcement  of  class  prices. 

The  market  administrator  shall 
.  announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 


§1046.513    [Removed] 

3.  Section  1046.51a  is  removed. 

4  Section  1046.53  is  revised  to  read 

as  follows: 

§1046.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 


§1050.S1a    [Removed] 

3.  Section  1050.51a  is  removed. 

4.  Section  1050.53  is  revised  to  read 
as  follows: 

§  1 050.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 
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PART  1064— MILX  M  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

§1064.20    [Removed] 

1.  Section  1064.20  is  removed 

2.  Section  1064.50  is  amended  by 
revising  paragraph  (b)  to  read  as  foUows. 

§1064.50    Class  prices. 

*  •         •         »        » 

fb)  Chss  II  price.  The  Class  11  price 
shall  be  the  basic  formula  price  for  the 
se<.ond  preceding  month  plus  SO^O. 

*  »         •         «         . 

§  1064.51a    [Removed] 

3.  Section  1064.51a  is  remowd. 

4.  Section  1064.53  is  revised  fo  read 
as  follows: 

§1064.53    Announcement  of  Class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fif.h 
liny  of  each  month  the  Class  I  price  and 
tin;  Class  11  price  for  the  following 
month,  and  the  Class  III  prii  e  fur  tht- 
pret.eding  month. 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  K5WA  fc«ARKEnNG  AREA 

S  1065.20    [Removed! 

1  Section  1065.20  is  aMiiovoci. 

2  Section  1065.50  is  amended  bv 
TL-visirg  paragraph  (b)  to  read  as  fnllmvs: 

§1065.50    Class  prices. 
«         •         «         »         . 

(I')  Ckihs  11  priif.  Thr  CLiss  !j  prim 
shail  be  the  basic  formula  price  for  th.' 
■•ft  ond  preceding  month  p!as  S".30. 


f  1065.51a    [Rennoved] 

3.  Section  lOfiS.Sla  is  rt-moved 

-i.  Section  1065..sri  is  n-vised  io  rt^d 


foi 


llQVVS. 


§  lOf  S.53    Anr.ouncement  of  c! jss  prices. 

1  ho  market  ad;ninistm!or  sha!! 
announce  publicly  on  or  befoiij  rhe  fifth 


d'iv  cf  e?-  h  mcn;h  th^,-  V.\^^■s 


e  and 


thb  r;  bs  I!  prcr  ff>r?hfc-  fol!.rjv:pi; 
ir.cm.i. .-.  i  ih*-  C!aj,s  UI  and  Class  IH- 
A  prii  fs  'or  th"  pn—.-.i:;)'.;  nionih. 

PAr%T  iree—wfLK  in  the  upper 
^i?py;£i;T  marketing  area 

§1;^e.£0    [R?froved] 

1.  Sw.tion  -l')6H  20  is  n-niov-.J. 
^.  Sfctiun  1068.50  is.  .T;nendt>d  by 
n  visii;_L'  paragraph  [r^]  to  r^-n  rs  f-i'l'rnvs- 

§1008.50    Class  prices. 

♦       ,  »  •  •  -  « 

(►))  ryo.«.s  n  pncv..  Tht-  CLss  II  fji-i.  H 
shall  be  the  basic  funnula  price  for  tbe 
stuxdul  preceding  month  ph;s  S0.30. 


§1068.518    [Removed] 

3.  Section  1068. 51a  is  removed. 

4,  Section  1068.53  is  revised  to  read 
as  follows: 

§1068.53    Announcement  ot  ctass  prtces. 

The  mariiet  admin.istrator  shsll 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  1  price  and 
the  Class  IJ  prit»  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  monlh. 

PART  1075— MILK  EN  THE  BLACK 
HILLS,  SOUTH  DAKOTA  MARKETING 
AREA 

§1075.20    [Removed] 

1.  Section  1075.20  is  r»;moved. 

2.  Section  1075.50  is  amended  by 
n-vising  paragrnph  fb)  to  read  as  foMows: 

§  1075.50    Class  prices. 

(b)  Clciss  II  prirt'.  The  Cijss  11  price 
shall  be  the  basic  formula  price  far  the 
second  pret^i-dmg  month  plus  .•?n. 30. 

*  •         •         •         « 

3.  Section  1075.51  is  amend^'d  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)'  withoiit 
revising  the  text  of  the  pangr.iph,  and 
by  removing  c^aragraph  th).  to  read  as 
follows: 

§1075.51     Bask:  tormuta  price. 

•  *         •         »  . 

4.  Secficn  1075  .t3  if  revised  to  re;,d 
OS  follows: 

51C75.53     AnnounccPTent  o1  cla.ss  prices. 

The  msrifpt  rdiv,;r.!s?ra»or  ;:h,-.!l 
announce  puhluly  en  or  before  the  fu'th 
d-^v  of  each  month  tY-i  CJdss  !  prii.e  and 
the  C!^■s<  iJ  price  for  the  following 
iuo.?th.  and  the  Class  flT  price  '..t  tho 
prr-'  edir;-,  n'.on'h. 

PART  1076— w:lk  rN  7>;e  eastern 

SOirm  DAKOTA  MARKFHNG  AFfEA 

§1076  20    [^t^moved] 

1.  Se-tion  lUTn.Zi)  is  removed. 
.    2.  Section  1076. ';0  is  am^'dcd  by 
rpvisin-^  ii.-;.-.:j;r.>^n  |h)  fo  -f     ;  .^s  follows; 

§tC7f..50     aasspr-ces. 
•  »  •  « 

(b)  t.V.is.v  j7  yni:^-.  i  ne  C  .i.>ss  ii  pnc  e 
.shall  :v  thv  ba^u:  furniul-j  pncj.'  kir  the 
seccnd  preluding  month  plus  SO. 30. 


1076  51a    [Re0>O¥C-c}] 

3.  Se<:t!on  lU76.51a  is  n-moved. 

4.  St:C:tion  in7fi..'i.i  is  rHvis:i-d  to  -»Mrl 
as  foljcws: 

§107&.53    Anrvouf»ceiT«^i  o!  ctss  pncea. 

The  market  aflministrrftor  shr.li 
;iniKMm(  e  publicly  on  or  In^forc  the  Fifth 


day  of  each  month  the  Class  I  pri(»  and 
the  Class  11  price  for  the  following 
month,  and  the  Class  in  prif.e  for  the 
preceding  month. 

PART  1079— MILK  IN  THE  K)WA 
MARKETING  AREA 

§1079.20    [Removed) 

1.  Sfe<.tion  1079.20  is  removed. 

2.  Seciion  1079.50  is  amen<ii:-ii  bv 
revising  paragraph  (b)  to  read  as  follov.s 

§1079.50    Class  prtces- 
*         •         •         «         . 

(b)  C.'a.ss  II  price.  The  Class  U  pniji 
shall  be  the  basic  formula  priia;  for  the 
si'cond  pretvding  month  plus  So. 30 


§1079.518    (Removed] 

3.  .Section  1079.51a  is  removed. 

4.  Section  1079.53  is  revised  to  r»:„d 
as  follows: 

§1079.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  public  ly  on  or  before  tiie  litth 
day  of  each  month  the  Qass  1  pri(»  antl 
the  Class  il  price  for  the  follov.'ing 
month,  and  the  Cla.ss  III  and  Class  llj- 
A  pi  ices  for  the  preceding  month. 

PART  1093— MILK  IN  THE  ALABAMA- 
WES  r  FLORIDA  MARKETING  AREA 

§1093J»    [Removed] 

1.  S(-<  tion  1093.20  is  remo\ed 

2.  Section  1093.50  is  amendnd  by 
revising  p.irr.-raph  fh)  to  read  ns  fallow.-.. 

§1033.50     Ctessprtces. 

•  •  •  •  • 

(b)  Qos-s  il  pnce.  The  Clas*  11  prii  e 
shall  be  the  basic  ffinnula  pric-e  fc*r  the 
second  preceding  month  plus  SO  ."HCl 

♦  •         •         •         . 

§t093.5l3    [Removed] 

3.  Section  1093  513  i-  remo\t-d. 

4   Section  lvW3.53  :s  'ev  :sed  to  ri  jd 
its  f.'j!!ows: 

§1i»S3.&3     Ar.nouDcerreot  of  C53SS  prcts. 

Tfie  market  ad.nin'-tr.!tar  shn!! 
anrom.i  e  publicly  or.  or  before  the  "^rih 
day  of  each  month  the  Class  I  price  pnd 
th'.  Ci,i-»s  n  prii.e  for  tb.'  fnl!ovvi:i..' 
month,  and  {'..=  Class  li'i  .  nd  Ci:'  s  !.}- 
A  prica?  for  the  preceding  mpnfh. 

PART  -,,j'?4_M,LK  IN  THE  NFiV 
ORLf-.ANS-M;SStSS.PPI  MAFKfcTtNG 
AREA 

§1034.20    [Removed] 

1.  StHiiw;-!  1094. 2.-1  is  p-;iuvf(!. 

2.  .Set.tion  lO^^^-l.aO  i.s  amended  Iv 
H'vising  paragraph  [li]  to  r\T.d  as  fuUows: 

§  1094.50     Class  prices. 
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(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1094.51a    [Removed] 

3.  Section  1094.513  is  removed. 

4.  Section  1094.53  is  revised  to  read 
as  follows: 

§  1 094.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1096— MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

§1096.20    [Removed] 

1.  Section  1096.20  is  removed. 

2.  Section  1096.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 096.50    Class  prices. 

•  •        •        »        « 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•  •        •        •        • 

§1096.518    [Removed] 

3.  Section  1096.51a  is  removed. 

4.  Section  1096.53  is  revised  to  read 
as  follows: 

§  1 096.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  109»— MILK  IN  THE  PADUCAH. 
KENTUCKY  MARKETING  AREA 

§1099.20    [Removed] 

1.  Section  1099.20  is  removed.  ^ 

2.  Section  1099.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1099.50    Ciass  prices. 

•  •        •        •        • 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


§1099.513    [Removed] 

3.  Section  1099.51a  is  removed 

4.  Section  1099.53  is  revised  to  read 
as  follows: 

§  1099.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 


the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1  lOfr-MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

§1106.ao    [Removed] 

1.  Section  1106.20  is  removed. 

2.  Section  1106.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1106.50    Class  prices. 
•         *         •         *         • 

(b)  Qass  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


second} 


§1099.313    [Removed] 

3.  Sec;tion  1106. 51a  is  removed. 

4.  Section  1106.53  is  revised  to  read 
as  follows: 

§  1 106.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publidly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  11  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

§1108,20    [Removed] 

1.  Section  1108.20  is  removed. 

2.  Section  1108.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1108.50    Class  prices. 

•         •         •         •         • 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  precedingmonth  plus  SO. 30. 


§  1108.51a    [Removed] 

3.  Section  1108.51a  is  removed. 

4.  Section  1108.53  is  revised  to  read 
as  follows: 

§  1 108.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  111- 
A  prices  for  the  preceding  month. 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.19  is  revised  to  read 
as  follows: 

§1124.19    Butterfat  differential. 

r/ie  butterfat  differential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (b)  of  this 


section  from  the  computation  in 
paragraph  (a)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(a)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price  as 
reported  by  the  Dairy  Division; 

(b)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

2.  Section  1124.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1124.50    Class  and  component  prices. 

*  *         •         *  ■       • 

■     (b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
.second  preceding  month  plus  S0.3Q. 

•  »        •         »        * 

3.  Section  1124.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b).  to  read  as 
follows: 

§1124.51    Basic  formula  price. 

•  •        •        »        » 

4.  Section  1124.53  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  and  redesignating 
paragraph  (c)  as  paragraph  (b).  to  read 
as  follows: 

§  1 1 24.53    Announcement  of  class  and 
component  prices. 

*  •        *        •        • 

(a)  On  or  before  the  5th  day  of  egch 
month,  the  Class  I  price  and  the  Class 
II  price  for  the  following  month,  and  the 
Class  III  and  Class  III-A  price  for  the 
preceding  month. 


PART  11 26— MILK  IN  THE  TEXAS 
MARKETING  AREA 

§1126.20    [Removed  and  Reserved] 

1.  Section  1126.20  is  removed  and 
reserved. 

2.  Section  1126.50  is  amended  bv 
revising  paragraph  (b)  to  read  as  follows: 

§1126.50    Class  prices. 

♦  *        *        •        » 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30.  - 

•  •        •        »        • 

§1126.51    [Removed] 

3.  Section  1126.51a  is  removed. 

4.  Section  1126.53  is  revised  to  read 
as  follows: 
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§  1126.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  1  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1 131— MrLK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

§  1 1 31 .20    [Removed  and  Reserved) 

1.  Section  1131.20  is  removed  and 
reserved. 

2.  Section  1131.50  is  amended  bv 
revising  paragraph  (b)  to  read  as  follows: 

§1131.50    Class  prices. 
*         •         •         •         . 

fb)  C/as.s  II price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


§1131.513    [Removed] 

3.  Section  1131.51a  is  removed. 

4.  Section  1131.53  is  revised  to  read 
as  follows: 

§  1131.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1134— MILK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

§  1 134.9    [Removed  and  Reserved] 

1.  Section  1134.19  is  removed  and 
reserved. 

2.  Section  1134.50  is  amended  bv 
revising  paragraph  fb)  to  read  as  follows: 

§1134.50    Class  prices. 
»         •         ♦         ♦         « 

(b)  Class  II  price.  The  Class  11  price 
shall  be  the  basic  formula  prfce  for  the 
second  preceding  month  plus  SO, 30 
•         *         »         «        • 

§  1134.51a    [Removed] 

3.  Section  1134.51a  is  removed. 

4.  Section  1134.53  is  revised  to  read 
as  follows: 

§  1134.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month 

PART  1135— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  Section  1135.19  is  revised  to  read 
as  follows: 


§1135.19    Butterfat  differential. 

The  butterfat  differential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  fb)  of  this 
section  from  the  computation  in 
paragraph  (a)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(a)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exc  hance' 
Grade  A  (92-score)  butter  price  as 
reported  by  the  Dairy  Division: 

(b)  Multiply  0.002'8  times  the  axuv.ge 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  fob,  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

2.  Section  1135.50  is  amended  bv 
revising  paragraph  (b)  to  read  as  follows: 

§  1135.50    Class  and  component  prices. 

•  •         »         *         « 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 

•  «         •         •         . 

3.  Section  1135.51  is  amended  bv 
revising  the  .section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  te.xt  of  the  paragraph,  and 
by  removing  paragraph  (b).  to  read  as 
follows: 

§1135.51     Basic  formula  prices. 

•  «  •  *  • 

4.  Section  1135.53  is  amendt  d  l.\ 
revising  paragraph  (a),  removms; 
paragraph  (b),  and  redesignating 
parag.'-aph  (c)  as  paragraph  (b).  Ui  r.-,id 
as  ffiilows: 

§  1 135.53    Announcement  of  class  and 
component  prices. 

»  »  •  #  • 

(a)  On  or  before  the  5th  da\  of  each 
month,  the  Class  I  price  and  "the  Class 
II  price  for  the  following  month,  and  the 
Class  III  and  Class  III-A  prices  for  the 
pref  eding  month. 


PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

§  1137.19    [Removed  and  Reserved] 

1.  Section  1137.19  is  removed  r,r,d 
reserved. 

2.  Section  1137.50  is  amended  bv 
revising  paragraph  (b)  to  read  as  follows: 

§  1137.50    Class  prices. 

•  »         »         *         . 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 

•  ••«»' 

§1137.51    [Removed] 

3.  Section  1137.51a  is  removed. 


4.  Section  1137.53  is  revist-d  tort-ad 
as  follows: 

§  1137.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Cls<;s  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month, 

PART  1138— MILK  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

1 138.20    [Removed  and  Reserved] 

1.  Section  1138  20  is  remc\rd  .-nd 
reserved. 

2.  Section  1138, 50  is  amend.-d  bv 
revising  par:3graph  (b)  to  reod  as  f.dlows: 

§1138.50    Class  prices. 

♦  •         •         .         . 

(b)  Class  II price.  Tne  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plw<  SO  30 

•  •         •         »         • 

§1138.52    [Removed  and  Reserved) 

3.  Section  1138.52  is  removed  r.itd 
reserved. 

4.  Section  1138.54  is  revived  to  re.td 
as  follows: 

§  1138.54    Announcement  of  class  prices. 

The  miirkot  administrator  shall 
amiounce  publicly  on  or  before  the  -fitth 
day  of  each  month  the  Class  I  price  .-.nd 
the  Class  I!  price  for  the  following 
month,  and  the  Class  III  and  Cl.-.^s  III- 
.A  price  for  the  preceding  month. 

PART  1139— MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 

§1139.19    [Removed  and  Reserved] 

1.  .Section  1139.19  is  removed  mid 
reserved. 

2.  Section  1139,50  is  amendr^d  b\ 
revising  paragraph  (b)  to  rt  dd  as  follows: 

§  1 139.50    Class  prices  and  component 

prices. 

»         «         •         •         . 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO  30 

•  •         •         «         • 

3.  Section  1139.51  is  am.ended  bv 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  te.xt  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1 1 39.51     Basic  formula  price. 

*  •         «         •         * 

4.  Section  1139.53  is  amendedl)y 
revising  paragraph  (a),  removing 
paragraph  (b).  and  redesignating 
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paragraph  (c)  as  paragraph  (b).  to  read 
as  follows; 

S 1 139.53    Announcement  of  class  and 
component  prices. 

«        *        •        •        • 

(a)  The  5th  day  of  each  month,  the 
Class  1  price  and  the  Class  II  price  for 
the  following  month. 

*        •        •        •        * 

Dated;  August  22,  1994 
Lon  Hatamiya. 
Administrator. 

|FR  Doc.  94-20990  Filed  8-25-94;  fi;45  ami 
eiLUNG  COOE  M1(M»-P 


7CFR  Part  1036 

PA-94-20] 

Milk  in  the  Eastern  Ohio-Western 
Pennsylvania  Marketing  Area; 
Proposed  Temporary  Revision  of 
Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  temporary  revision  of 

rule. 

SUMMARY:  This  document  invites  vvritton 
comments  on  a  proposal  to  revise  the 
supply  plant  shipping  standards  under 
the  Eastern  Ohio-Western  Pennsylvania 
order  for  the  months  of  September  1994 
through  February  1995.  The  proposal 
would  reduce  shipping  percentages  for 
pool  supply  plants  by  10  percentage 
points  for  each  month  during  the 
requested  period.  The  temporary 
revision  was  requested  by  Brewster 
Dairy.  Inc..  a  proprietary  handler  who 
operates  a  pool  supply  plant.  The 
handler  contends  that  the  action  is 
necessary  to  ptevent  inefficient  and 
uneconomic  movements  of  milk. 
DATES:  Comments  are  due  no  later  than 
September  2, 1994. 
ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch. 
room  2971,  South  Building.  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner.  Marketing 
Specialist.  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  room  2971, 
South  Building.  P.O.  Box  96456, 
Washington.  DC  20090-6456  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 


not  have  a  significant  economic  impact 
on  a  Substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accriip  from  such  pricing. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order 12ti66. 

Thi.s  proposed  rule  has  been  reviewed 
under  E.xecutive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674).  provides  that 
aciniioistrative  proceedings  must  be 
e.xhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
e.xempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court' 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  and  the 
provisions  of  §  1036.7(f)  of  the  order,  the 
temporary  revision  of  certain  provisions 
of  the  order  regulating  tlie  handling  of 
milk  in  the  Eastern  Ohio-Western 
Pennsylvania  marketing  area  is  being 
considered  for  the  months  of  September 
1,  1994.  through  February  28.  1995. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 


the  required  procedures  and  include 
September  1994  in  the  temporary 
revision  period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provisions  proposed  to  be  revised 
are  the  supply  plant  shipping 
percentages  for  the  months  of 
September  1994  through  February  1995. 
The  proposed  action  would  reduce  the 
amount  of  milk  that  supply  plants  must 
ship  to  pool  distributing  plants  by  10 
percentage  points. 

Currently,  the  order  provides  that  for 
a  supply  plant  to  be  considered  a  pool 
plant,  a  minimum  percentage  of  the 
total  quantity  of  milk  received  at  the 
supply  plant  must  be  transferred  or 
diverted  to  and  physicalFy  received  at 
pool  distributing  plants  regulated  under 
the  order.  The  minimum  percentages 
are:  40  percent  for  September.  October. 
and  November;  30  percent  for 
December;  and  35  percent  for  January 
and  February. 

The  Eastern  Ohio-Western 
Pennsylvania  order  provides  that  the 
Director  of  the  Dairy  Division  may 
increase  or  decrease  the  percentage 
delivery  requirement  by  up  to  10 
percentage  points  if  the  Director  finds 
that  such  revision  is  necessary'  to  obtain 
needed  shipments  or  to  prevent 
uneconomic  shipments. 

The  revision  was  requested  by 
Brewster  Dairy,  Inc.  (Brewster),  a 
propriet.nry  handler  who  operates  a  pool 
supply  plant  regulated  under  the  order. 
Brewster  contends  that  in  Fall  T993  the 
plant  was  unable  to  accept  surplus 
distributing  plant  milk  associated  with 
Order  36  and  still  meet  supply  plant 
qualifications.  Consequently,  milk  from 
a  distributing  plant  located  10  miles 
from  Brewster  had  to  be  diverted  to  a 
manufacturing  facility  92  miles  away. 
At  the  same  time.  Brewster  had  to 
procure  surplus  milk  from  greater 
distances  to  fulfill  manufacturing 
'obligations.  Brewster  contends  that  this 
situation  represents  inequitable  and 
inefficient  movements  of  milk  for  both 
supply  and  distributing  plants, 
undertaken  to  meet  order  shipping 
requirements.  Brewster  asserts  that  the 
same  inequitable  and  inefficient 
movements  of  milk  are  expected  again 
for  Fall  1994.  Thus,  Brewster  contends, 
a  reduction  of  supply  plant  shipping 
percentages  is  necessary  to  prevent 
uneconomic  cuid  inefficient  shipments 
of  milk. 

"In  view  of  the  ciurent  supply  and 
demand  relationship,  it  may  be 
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necessary  to  reduce  th?  supply  plant 
shipping  percentage  requirements  as 
proposed  to  provide  for  the  efficient  an 
economic  marJceting  of  millc  during  the 
months  of  September  1,  1994.  through 
February  28.  1994, 

List  of  Subjects  in  7  CFR  Part  1036 

Milk  marketing  orders. 

PART  1036— [AMENDED] 

The  authority  citation  for  7  CFR  Part 
1036  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31.  as 
cunended;  7  U.S.C.  601-674. 

Dated:  August  22,  1994. 
Silvio  Capponj,  Jr., 
Deputy  Director,  Dairy  Dnision 
I'FR  Doc.  94-21080  Filed  8-25-94:  8  45  P.r:.] 
BILLING  CODE  3410-02-P 


Food  Safety  and  Inspection  Service 
9  CFR  Part  381 
[Docket  No.  94-022NJ 

Use  of  the  Term  "Fresh"  on  the 
Lal>eling  of  Raw  Poultry  Products; 
Notice  of  Public  Hearings 

AGENCY:  Food  Safetv  and  Inspection 

Service.  USDA. 

action:  Notice  of  public  hearings. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
three  public  hearings  on  the  use  of  the 
term  "fresh"  on  the  labeling  of  raw 
poultry  products.  These  hearings  will 
provide  an  opportunity  for  interested 
persons  to  present  their  views  on  the 
term  "fresh"  as  used  on  the  labeling  of 
raw  poultry-  products,  and  will  assist 
FSIS  in  developing  policy. 
DATES:  The  public  hearings  will  be  held 
on  Sept-rmber  12.  16,  and  20,  1994,  from 
9  a.m.  to  4  p.m.  Written  notices  of 
participation  in  the  hearings  should  be 
filed  by  September  6.  1994. 
ADDRESSES:  The  public  hearings  will  be 
held  at  the  following  location.s: 
September  12:  Holidav  Inn  Hollidome, 

1612-Sisk  Road.  Modesto,  CA 
September  16:  Radisson  Hotel,  165 

Courtland  Street.  Atlanta,  GA 
September  20:  Loews  L'Enfant  Plaza 

Hotel.  480  L'Enfant  Plaza  SW.. 
i     VVashingtoh,  DC. 

Transcripts  of  the  public  hearings  and 
copies  of  data  and  information 
submitted  during  the  hearings  will  be 
available  for  review  at  the  office  of  the 
FSIS  Docket  Clerk,  Room  3171,  South 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC.,  under  Docket  Number 
94-022N. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director.  Product 
Assessment  Division.  Regulatory 
Programs.  Food  Safety  and  Inspection 
.  Service,  U.S.  Department  of  Agriculture 
Washington,  DC  20250,  (202)  254-2565.' 
SUPPLEMENTARY  INFORMATION:  The 
Poultry  Products  Inspection  Act  (PPLA) 
(21  U.S.C.  451  et  seq.)  authorizes  the 
Secretary  of  Agriculture  to  establish  and 
maintain  an  inspection  program 
designed  to  assure  consumers  that 
poultry  and  poultry  products 
distributed  in  commerce  or  within 
designated  States  are  wholesome,  not 
r.dulterated,  and  are  properly  marked, 
labeled,  and  packaged.  Under  this 
authority.  FSIS  regulates  the  labeling  of 
poultry  and  poultry  products  and  has 
established  a  policy  on  the  use  of  the 
term  "fresh"  on  the  labeling  of  poultry 
products.  The  current  U.S.  Department 
of  Agriculture  (USDA)  policv  permits 
poultry  kept  at  or  below  40°  F  and  above 
0°F  to  be  labeled  as  "fresh."  This  policy 
IS  based  on  Federal  regulations  that  set' 
temperatures,  and  chilling  and  freezing 
procedures  for  poultry  products,  and  the 
labeling  of  such  products. 

The  State  of  California  enacted  a  State 
law  (Section  26661  of  the  California 
Food  and  Agriculture  Code)  restricting 
the  use  of  the  term  "fresh"  on  the  labels 
of  poultry  that  has  ever  been  kept  at  or 
below  25°  F.  Three  trade  organizations 
filed  suit  to  prevent  enforcement  of  the 
California  law.  claiming,  among  other 
things,  that  it  was  preempted  by  the 
PPIA.  Federal  preemption  authority 
granted  in  the  PPIA  prohibits  States 
from  imposing  requirements  on  the 
labeling  of  poultry  products  that  are  m 
addition  to,  or  different  than.  Federal 
labeling  requirements.  On  April  8,  1994, 
a  United  States  District  Judge  ruled  that 
the  labeling  provision  in  the  California 
law  was  preempted  by  FeU»;ral  law  and 
permanently  enjoined  the  State  from 
enforcing  its  law.  The  USDA.  at  the 
judge's  request,  filed  an  amicus  curiae 
brief  on  the  Federal  preemption  issue,  A 
Federal  appellate  court,  which  heard 
argument  on  the  appeal,  has  not  vet 
ruled. 


As  a  result  of  issues  raised  by  the 
California  law  and  the  litigation,  the 
Secretary  of  Agriculture  directed  FSIS  to 
reexamine  its  policy  for  the  use  of  the 
term  "fresh"  on  the  labeling  of  raw 
poultry  products.  The  Secretary  stated 
that  the  current  labeling  policy  in  this 
area  should  be  reexamined  to  ensure 
that  it  "is  reasonable  and  meets  today  s 
consumer  expectations."  The  Secretary 
also  directed  FSIS  to  "make  sure  that  " 
any  policy  change  does  not  open  the 
door  to  problems  like  the  growth  of 


bacteria  that  could  cause  foodbome 
illness." 

FSIS  is  actively  pursuing  the 
Secretary's  objective  to  consider  both 
the  scientific  bases  for  the  policy  a.-d 
the  consumer's  expectations  and 
perceptions  of  the  term  "fresh"  as 
applied  to  raw  poultrv.  To  ensure  that 
consumers,  as  well  as  all  other 
interested  parties,  have  a  voice  in 
establishing  the  Department's  "fresh" 
policy.  FSIS  is  holding  three  public 
hearings.  These  hearings  will  provide 
consumers,  processorsrproducers. 
industry.  State  and  local  government 
officials,  health  officials,  and  all  other 
interested  parties  the  opportunity  to 
present  oral  and  written  views  on  this 
issue. 

FSIS  has  scheduled  1-dav  public 
hearings  at  Modesto.  CA;  Atlanta.  GA 
and  Washington.  DC  (see  locations  and 
schedules  under  "DATES"  and 
"ADDRESSES"  above).  These  public 
hearings  will  focus  on  specific  issues 
regarding  the  industry's  practices  and 
controls,  and  consumer  expectations 
and  perceptions  of  the  term  "fresh"  on 
the  labeling  of  raw  poultrv.  Participants 
should  be  prepared  to  respond  to  those 
issues  which  are  identified  below. 
Participants  mav  comment  on  other 
issues  relating  to  the  labeling  of  pouitr\ 
as  "fresh"  that  ha\  e  not  been  identified 
by  FSIS. 

Industry's  Practices  and  Controls 

1.  What  are  the  current  practices  and 
controls  used  by  industry  (e.g., 
processors,  wholesalers)  for  paukagmg 
storing,  and  transporting  raw  poultry 
products  labeled  as  or  to  be  labeled  as 
"fresh""? 

2.  What  are  the  current  practices  and 
controls  used  by  retailers  for  packaging, 
storing,  and  handling  raw  poultry- 
products  labeled  as  or  to  be  labeled  a?, 
"fresh"? 

3.  Typically,  how  much  time  elapses 
between  slaughter  and  the  sale  to 
consumers  of  raw  poultrv  products 
l.Tbelfcd  as  "fresh"? 

Consumer  Expectations/Perceptions 

1.  What  IS  the  consumer's  expectation 
when  purchasing  "fresh  '  poultry' 

2.  Do  consumers  consider  previously 
frozen  poultry  to  be  "ft-esh"? 

3.  Would  it  be  useful  to  consumers  to 
have  an  informative  statement,  such  as 
"previously  frozen  for  your  protectioiu  ' 
on  the  labeling  of  poultry  products  t.hat 
have  been  previously  frozen? 

4.  What  quality  characteristics  (e.g.. 
tenderness,  appearance,  etc.)  do 
consumers  associate  with  the  term 
"fresh"? 

5.  What  are  the  sensorv  differences 
(e.g.,  taste,  texture.  efc.).'if  any,  between 
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frozen  poultry  and  poultry  which  has 
never  been  frozen? 

6.  Would  it  be  useful  to  consumers  to 
combine  the  term  "fresh"  with  other 
descriptive  terms  (e.g.,  "fresh  chilled." 
"fresh  deep-chilled."  "cryo-fresh," 
"fresh  frozen,"  or  "fresh-super  chilled") 
on  the  labeling  of  poultry  products  that 
have  been  held  at  temperatures  slightly 
above  O^F? 

The  presiding  officer  at  the  three 
hearings  will  be  the  FSIS  Deputy 
Administrator  for  Regulatory  Programs 
The  presiding  officer  will  be 
accompanied  by  a  panel  of  FSIS 
employees  with  relevant  expertise  on 
the  issues. 

Persons  who  wish  to  participate  are 
requested  to  submit  a  written  request  to 
Mr.  Charles  R.  Edwards.  Director, 
Product  Assessment  Division, 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washkigton.  DC  20250.  The 
wTitten  request  should  contain  the 
name,  address,  telephone  number. 
facsimile  number,  affiliation  (if 
applicable)  of  the  participant,  location 
of  hearing  where  participation  is 
requested,  and  a  brief  summar>'  of  the 
presentation.  FSIS  asks  groups  that  have 
similar  interests  to  consolidate  their 
comments.  FSIS  will  allocate  the  time 
available  for  the  hearings  among  the 
persons  who  have  properly  submitted  a 
request  for  participation.  If  time 
permits,  FSIS  may  allow  other 
interested  persons  attending  the 
hearings  who  did  not  submit  a  request 
for  participation,  in  advance,  to  make  an 
oral  presentation  prior  to  the  conclusion 
of  the  hearings.  FSIS  hopes  that  a  broad 
spectrum  of  the  private  and  public 
sectors  will  participate  in  these 
hearfngs. 

FSIS  will  schedule  each  appearance 
after  reviewing  the  notices  of 
participation  and  accompanying 
information,  and  notify  each  participant 
by  mail,  telephone,  or  FAX  of  when  the 
time  allotted  to  the  person's  oral 
presentation  is  scheiduled  to  begin. 
Presentations  will  be  limited  to  5  to  10 
minutes  depending  on  the  number  of 
participants.  The  hearing  schedule  will 
be  available  at  the  hearing,  and.  after  the 
hearing,  it  will  be  placed  on  file  with 
the  Docket  Clerk  (address  above)  under 
Docket  Number  94-022N. 

FSIS  is  holding  these  public  hearings 
to  gather  information  and  opinions  on 
the  use  of  the  term  "fresh"  as  applied 
to  raw  poultry  and  how  it  is  currently 
perceived  when  used  on  the  labeling  of 
raw  poultry  products.  FSIS  will  use  thi.s 
information  to  determine  if  and  how  the 
Department's  current  policy  on  "fresh  ' 
should  be  changed. 


Done  at  Washington.  DC  on:  August  23, 
1994. 
Michdel  R.  Taylor, 

Administrator.  Food  Safety  and  Inspection 
Sen.-icf 

|FR  EkK,  94-21159  Filed  8-25-94;  8.45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Econonnics  Analysis 

15CFRPart806 
[Docket  No.  94082&-4228] 
RIN  0691-AA22 

Direct  Investment  Surveys:  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1994 

agency:  Bureau  of  Economic  Analysis. 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Section  4(b)  of  the 
International  Investment  and  Trade  in 
Senices  Sun,ey  Act  requires  that  a 
benchmark  sur\'ey  of  U.S.  direct 
investment  abroad  be  conducted 
covering  1982.  1989.  and  ever}'  fifth 
year  thereafter.  These  proposed  rules  set 
forth  reporting  requirements  for  the 
survey  covering  1994  and  replace  the 
rules  for  the  last  benchmark  sun.ey 
covering  1989.  The  major  change  in  the 
n-porting  requirements  to  be 
implemented  in  these  proposed  rules  is 
the  raising  of  the  exemption  level  for 
determining  whether  a  long  form  or  a 
short  form  must  be  filed  for  nonbank 
foreign  affiliates  of  nonbank  U.S.  parent 
companies. 

DATES:  Comments  on  these  proposed 
rules  will  receive  consideration  if 
submitted  in  writing  on  or  before 
Octoberll.  r  '54. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce.  Washington.  DC  20230,  or 
hand  delivered  to  Shipping  and 
Receivirg,  Section  M-lOO,  1441  L 
Street.  NVV..  Washington.  DC  20005. 
Comments  will  be  available  for  public 
inspection  in  Room  7006,  1441  L  Street. 
NW.,  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  L.  Barker,  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 
SUPPt-EMENTARY  INFORMATION:  These 
proposed  rules  set  forth  the  reporting 
requirements  for  the  BE-10.  Benchmark 


Survey  of  U.S.  Direct  Investment 
Abroad— 1994.  This  survey  is  to  be 
conducted  by  the  Bureau  of  Economic; 
Analysis.  U.S.  Department  of 
Commerce,  under  the  International 
Investment  and  Tr-ade  in  Services 
Survey  Act  (Pub.  L.  94^72.  90  Stat. 
2059.  22  U.S.C.  3101-3108,  as  amended) 
hereinafter,  "the  Act."  Section  4(b)  of 
the  Act,  as  amended,  requires  that  with 
respect  to  United  States  direct 
investment  abroad,  the  President  shall 
conduct  a  benchmark  survey  covering 
year  1982.  a  benchmark  survey  covering 
year  1989.  and  benchmark  surveys 
covering  every  fifth  year  thereafter.  In 
conducting  sur\eys  pursuant  to  this 
subsection,  the  President  shall,  among 
other  things  and  to  the  extent  he 
determines  necessary  and  feasible — 

(1)  identify  tlie  location,  nature,  and 
magnitude  of.and  changes  in  total 
investment  by  an  parent  in  each  of  its 
affthates  and  the  financial  transactions 
between  any  parent  and  each  of  its 
affiliates; 

(2)  obtain  (A)  information  on  the 
balance  sheet  of  parents  and  affiliates 
and  related  financial  data,  (B)  income 
statements,  including  the  gross  sales  by 
primary  line  of  business  (with  as  much 
product  line  detail  as  is  necessarj'  and 
feasible)  of  parents  and  affiliates  in  each 
countr\  in  which  they  have  significant 
operations:  and  (C)  related  information 
regarding  trade,  including  trade  in  both 
goods  and  services,  between  a  parent 
and  each  of  its  affiliates  and  between 
each  parent  or  affiliate  and  any  other 
person; 

(3)  collect  employment  data  showing 
both  the  number  of  United  States  and 
foreign  employees  of  each  parent  and 
affiliate  and  the  levels  of  com{>ensation. 
by  countr}-.  industrj-.  and  skill  level; 

(4)  obtain  information  on  tax 
payments  by  parents  and  affiliates  bv 
country;  and 

(5)  determine,  by  industry  and 
countr\',  the  total  dollar  amount  of 
research  and  development  expenditures 
by  each  parent  and  affiliate,  pa>Tnents 
or  other  compensation  for  the  transfer  of 
technology  between  parents  and  their 
affiliates,  and  payments  or  other 
compensation  received  by  parents  or 
affiliates  from  the  transfer  of  technology 
to  other  persons. 

The  responsibility  for  conducting 
benchmark  surveys  of  U.S.  direct 
investment  abroad  has  been  delegated 
by  the  President  to  the  Secretary  of 
Commerce,  who  has  redelegated  by  the 
President  to  the  Secretary  of  Commerce, 
who  has  redelegated  it  to  the  Bureau  of 
Economic  Analysis  (BEA). 

The  benchmark  surveys  are  BEA's 
censuses,  intended  to  cover  the  universe 
of  U.S.  direct  investment  abroad  in 
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value  terms.  U.S.  direct  in%estment 
abroad  is  defined  as  the  ownership  or 
control,  directly  or  indirectly,  by  one 
U.S.  pe.-^on  of  10  percent  or  more  of  the 
voting  securities  of  an  incorporated 
foreign  business  enterprise  or  an 
equivalent  interest  in  an  unincorporated 
foreign  business  enterprise,  including  a 
branch. 

The  purpose  of  he  benchmark  survev 
is  to  obtain  comprehensive  data  on  the 
overall  operations  of  U.S.  parent 
companies  and  their  foreign  affiliates, 
and  on  positions  and  transactions 
hi'tween  them.  The  survey  is  mandated 
by  Congress  to  provide  a  factual 
framework  for  addressing  the  cont  ems 
cf  policymakers  and  the  general  public 
rbout  the  effects  of  direct  investment 
abroad  on  the  U.S.  and  foreign 
econo.TMes.  The  data  from  the  su.-iey  are 
needed  to  record  the  size  of  U.S.  direct 
investment  abroad,  measure  changes  in 
such  investment,  and  assess  its  impact. 
The  ilata  will  provide  benchmarks  for 
deriving  current  universe  estimates  of 
direct  investment  from  sample  data 
c:ollec-ted  in  other  BE.'\  surveys  in 
r.onbenchmark  years.  In  p.inicular.  thev 
will  ser\'e  as  benchmarks  for  the 
quarterly  direct  investmerrt  estimates 
included  in  the  U.S.  international 
transactions  and  the  national  income 
and  product  accounts,  and  for  annual 
estimates  of  the  U.S.  direct  investment 
position  abroad  and  of  the  operations  of 
U.S.  parent  companies  and  their  foreign 
affiliates. 

The  benchmark  sun'eys  are  the  most 
comprehensive  of  BEA's  sunevs  in 
terms  of  subject  matter  in  o.-'der  that 
they  obtain  the  detailed  information  un 
U.S.  direct  investment  abroad  needed 
for  policy  purposes.  As  specified  in  the 
Act,  policy  areas  of  particular  interest 
include,  among  other  things,  trade  in 
both  goods  and  sen'ices,  employment 
and  employment  compensation,  taxrs, 
and  technology. 

.^s  proposed,  the  survey  will  consist 
of  an  instruction  booklet,  a  claim  for  not 
filing  the  BE-10.  and  the  following 
report  forms: 

1.  Form  BE-lOA.for  reporting  bv  a 
U.S.  Reporter  that  is  not  a  bank; 

2.  Form  BE-lOA  BANK  for  reporting 
by  a  U.S.  Reporter  that  is  a  bank; 

3.  Form  BE-10B{LF)  (Long  Fonn)  for 
reporting  nonbank  foreign  affiliates  of 
nonbank  U.S  parents  with  assets,  sales, 
or  net  income  greater  llian  S50  million 
(positive  or  negative); 

4.  Form  BE-IOB(SF)  (Sliort  Form)  for 
reporting  nonbank  foreign  affiliates  of 
nonbank  U.S.  parents  with  assets,  sales, 
or  net  income  greater  than  S3  million, 
h;it  not  greater  than  $50  million 
(positive  or  negative);  and 


5.  Form  BE-lOB  BANK  for  reporting 
foreign  affiliates  that  are  banks  with 
assets,  sales,  or  net  income  greater  than 
S3  million  (positive  or  negative). 

Altlwugh  the  proposed  survey  is 
intended  to  cover  the  universe  of  U.S. 
direct  investment  abroad,  in  order  to 
minimize  the  reporting  burden,  foreign 
affiliates  with  assets,  sales,  and  net 
income  each  to  or  less  than  S3  million 
(Positive  or  negative)  are  exempt  from 
f)eing  reported  on  Form  BE-IOB(SF)  or 
BE-lOB  BANK  (hut  must  be  listed  on 
Form  BE-10.^  SUPPLEMENT  or  BE- 
lOA  BANK  SUPPLEMENT). 

In  designing  the  sur\ey,  BE.\  made 
substantial  efforts  to  consult  with  data 
users  outside  the  Bureau  and  survev 
respondents  to  obtain  their  views  on  the 
proposed  benchmark  survey,  including 
the  availability  and  need  for  the  data, 
the  data  items  to  be  reported,  and  the 
clarity  of  instructions  The  proposed 
draft  incorporates  comments  received 
from  users  and  respondents.  In  reaching 
decisions  on  what  questions  to  include 
in  the  survey,  BEA  considered  the 
Ckivemment's  need  for  the  data,  the 
burden  imposed  on  respondents,  th«' 
qual'ty  of  the  likely  responses  (e.g.. 
whether  the  data  are  readily  availrtble 
on  respondents'  books),  and  BEA's 
experience  in  previous  benchmark 
surveys. 

The  major  change  frcm  the  hist  [I9m) 
survey  to  the  1994  survey  that  is 
rejected  in  these  proposed  rules  is  the 
raising,  from.  SIt  millicn  to  S50  millio.i. 
of  the  exemption  level  for  reporting 
foreign  affiliates  on  the  more  complex 
long  form..  In  the  19P4  sur.-ey,  nonbank 
foreign  affiliates  for  which  assets,  sales. 
or  net  income  is  greater  than  Sso 
million  (positive  or  negative)  v/iil  be 
required  to  be  reported  on  Form  BE- 
lOB(LF)  (Ll:  ?  Form):  nonbank  fortisn 
affiliates  fo:  v. ;  ;ch  assets,  sales,  or  n'>t 
income  is  g^.?o;or  than  S3  milhon 
(positive  or  negative),  but  for  which  no 
one  of  these  items  is  _:;reater  than  S50     . 
million  (positive  or  negative),  will  be 
required  to  be  reported  on  Form  BE- 
lOB.'SF)  (Short  Form).  In  the  1989 
benchmark  survey,  the  long-form 
exemption  level  was  $15  million.  This 
proposed  change  means  that 
approximately  6,000  foreign  affiiia'es 
that  previously  would  have  been 
reported  on  the  long  form  will  now  be 
reported  instead  on  the  short  form,  thus 
reducing  both  reporting  and  editing 
burden  from  what  it  would  otherwise 
have  been. 

Other  proposed  changes  in  the  survev 
from  1989  to  1994  include  revision  of 
the  instructions — primarily  for  purposes 
of  clarification — and  modification, 
addition,  deletion,  or  com.bination  of 


some  items  on  the  forms.  These  changes 
do  not  require  changes  to  the  rules. 

A  copy  cf  the  proposed  survey  forms 
may  be  obtained  from:  Office  of  the 
Chief.  Direct  Investment  Abroad  Branch. 
International  Investment  Division  (BE- 
69(.'\)),  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  phone  (202) 
fiOB-556fi. 

Executive  Order  12612 

These  proposed  rules  do  not  contain 
polic:ies  with  Federalism  implications 
suftlcient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12P.12. 

Executive  Order  12866 

These  proposed  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O  1 2666. 

Paperwork  Reduction  Act 

These  proposed  rules  contain  a 
(oilection  of  information  requirtment 
subjet-t  to  the  Paperwork  Reduf  tion  Act. 
A  request  for  review  of  the  forms  has 
been  subn.itted  to  the  Office  of 
Management  and  Budget  i;;;der  section 
.'^r>f)4(h)  of  the  Paperwork  Reduction 
Act. 

The  public  rf-porting  burden  for  this 
collection  of  infomiation  is  estimated  to 
vary  from  14  to  8,500  hours  per 
response,  with  an  average  of  159.4  he  i-s 
per  rtspon.se,  including  time  for 
reviewin;;  instructions,  searching 
existing  d.ita  sources,  gathering  and 
m::iataining  the  data  needed,  and 
c  ompleting  and  rev  iev\  ing  the  collection 
of  infomioiion.  C3omments  from  the 
p::blic  regarding  the  burden  estimate  '.  r 
any  other  aspect  of  this  collection  of 
information  should  be  add.ressed  to: 
Director.  Bureau  of  Econom.ic  .Analvsis 
(BE-l).  L'  S.  Department  of  Cc-::r.:er'.e. 
Washington.  DC  20230;  and  tc  ;;.e 
Oi  Tee  of  Managem.ent  and  Buctget. 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Deparim.ent  of 
Comme.Te 

Regulatory  Flexibility  Act 

The  General  Counsel,  Depa.-I.ment  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy.  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  that  the  proposed  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  num.ber  of  small  entities 
The  exemption  level  is  set  in  terms  of 
the  size  of  a  U.S.  company 's  foreign 
affiliates.  If  an  affiliate  is  owned  10 
percent  or  more  by  the  U.S.  company 
and  has  assets,  sales,  or  net  incomie 
greater  than  $3  million  (positive  or 
negative),  it  must  be  reported.  Usually, 
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the  U.S.  parent  company  (the  one 
required  to  file  the  report)  is  many  times 
larger.  Also,  to  minimize  the  reporting 
burden  on  smaller  U.S.  businesses, 
nonbank  foreign  affiliates  with  assets. 
sales,  and  net  income  all  below  ,S50 
million  will  be  reported  on  the 
abbreviated  BE-IOB(SF),  or  short  form. 
rather  than  the  BE-IOB(LF).  or  long 
form. 

List  of  Subjects  in  15  CFR  Pari  806 

Balance  of  payments.  Economic 
statistics.  U.S.  investment  abroad. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  5.  1994. 
Carol  S.  Carson, 

Director,  Bureau  ofEronomic  Analysts. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  Part  806  as  follows; 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Authority:  5  LJ.S.C  301:  22r.SC.  .TlOl- 
3108;  and  E.O.  11961  (3  CFR,  1977  Comp.. 
p.  86).  as  amended  by  E.O.  12013  (3  CFR. 
1977  Comp.,  p.  147).'E.0.  12318  (3  CFR.  1981 
Comp.,  p.  173).  and  E.O.  12518  (3  CFR.  1985 
Comp.,  p.  348). 

2.  Section  806.16  is  revised  to  read  as 
follows: 

§806.16    Rules  and  regulations  for  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad— 1994. 

A  BE-10,  Benchmark  Survey  of  US 
Direct  Investment  Abroad  will  be 
conducted  covering  1994.  All  legal 
authorities,  provisions,  definitions.  a.'-;d 
requirements  contained  in  §§806.1 
throu.i;h  806.13  and  §  806.14  (a)  thro;!-;h 
(d)  are  c-.pplicable  to  this  survey. 
Specific  additional  mles  and  regulations 
for  the  BE-10  survey  are  given  in 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  Response  required.  A  resporsf  is 
required  from  persons  subject  lo  the 
reporting  requirements  of  the  BE-IU. 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad— 1994,  contained 
herein,  whether  or  not  they  are 
contacted  by  BEA.  Also,  a  person,  dr 
their  agent,  who  is  contacted  by  BE.-X 
about  reporting  in  this  survey,  either  Ly 
sending  them  a  report  form  or  by 
written  inquiry,  must  respond  in  writing 
pursuant  to  §806.4.  Thev  mav  respond 
by:  '        " 

(1)  Certifying  in  WTiting,  within  30 
days  of  being  contacted  by  BEA,  to  the 
fact  that  the  person  had  no  direct 
investment  within  the  purview  of  the 


reporting  requirements  of  the  BE-10 
survev; 

(2)  Completing  and  returning  the 
"BE-IO  Claim  for  Not  Filing"  within  30 
days'of  receipt  of  the  BE-10  survev 
report  .'"ornis;  or 

(3)  Filing  the  properly  completed  BE- 
10  r.-jport  (comprising  Form  BE-IO.A  or 
BE-lOA  BANK  and  Forms  BE-IOB(LF) 
EE-10B{SF)  and/or  BE-lOB  BANK)  b\ 
May  31,  1995,  or  June  30.  igyS.  ,is 
req^iiired. 

(n)  Who  must  report.  (1)  A  BE-10 
report  is  required  of  any  U.S.  pe.'-son 
that  bad  a  foreign  affiliate — that  is.  that 
had  direct  or  indirect  ownership  or 
contffjl  of  at  least  10  percent  of  the 
voting  stock  of  an  incorporated  foreig.q 
bu,->iness  enterprise,  or  an  equivalent 
intcr^.st  in  an  unincorporated  foreign 
business  enterpri.se — at  any  time  during 
the  U.S.  person's  1994  fiscal  \  ear. 

(2)  If  the  U.S.  person  had  no  foreig.n 
affiliates  during  its  1994  fiscal  year,  a 
"BE-30  Claim  for  Not  filing"  must  be 
filed  within  30  days  of  receipt  of  the 
BE-10  survey  package;  no  other  forms 
m  the  survey  are  required.  If  the  U.S. 
person  had  any  foreign  affiliates  during 
its  1«}4  fiscal  year,  a  BE-10  report  is 
required  and  the  U.S.  person  is  a  U.S. 
Reporter  in  this  survev. 

(:i)  Reports  are  required  even  though 
the  foreign  business  enterprise  was 
established,  acquired,  seized, 
liquidated,  sold,  expropriated,  or 
inactivated  during  the  U.S.  persons 
1994  fiscal  year. 

(c)  Forms  for  nonbank  U.S.  Reporters 
and  foreign  affiliates.  [1)  Forrr,  BE-lOA 
(Report  for  the  U.S.  Reporter)  A  BE- 
lOA  rpport  must  be  completed  by  a  U.S. 
Reporter  that  is  not  a  bank.  If  the  U.S. 
Reporter  is  a  corporation,  Form  BE-10.^ 
IS  required  to  cover  the  fully 
consolidated  U.S.  domestic  business 
t-nterpriso. 

(i)  If  a  nonbank  U.S.  Reporter  had  anv 
foreign  affiliates,  whether  he  id  directlv 
or  indirectly,  for  which  any  one  of  the' 
following  three  items— total  assets,  sales 
or  trofcs  operating  revenues  excluding 
sales  td.xes.  or  net  income  aft,T 
pro',  ision  for  foreign  income  taxes- was 
greate.r  than  S3  million  (positive  or 
neg.itivf.)  at  any  time  during  the 
affiliates  1994  fiscal  year,  the  U.S. 
Repo.-t.-r  must  file  a  complete  Form  BE- 
lOA  and,  as  applicable,  a  BE-lOA 
SUTPLEMENT  listing  each,  if  anv. 
exempt  foreign  affiliate.  It  must  also  file 
a  Form  BE-IOB(LF),  BE-IOB(SF),  or  BE- 
lOB  BANK,  as  appropriate,  for  each 
nonexempt  foreign  affiliate. 

(li)  If  a  nonbank  U.S.  Reporter  had  no 
foreign  affiliates  for  which  any  one  of 
the  three  items  listed  in  paragraph 
(c)(l)(|)  of  this  section  was  greater  than 
S3  m.illion  (positive  or  negative)  at  any 


time  during  the  affiliate's  1994  fiscal 
year,  then  only  items  1-4  of  Form  BE- 
lOA  and  the  BE-lOA  SUPPLEMENT. 
listing  all  exempt  foreign  affiliates,  must 
be  completed. 

(2)  Form  BE-IOB(LF)  or (SF)  (Repcri 
tor  foreign  affiliate). 

(i)  A  BE-IOB(LF)  (Long  Form)  must  be 
filed  for  each  nonbank  foreign  affiliate 
of  a  nonbank  U.S.  Reporter,  whether 
held  directly  or  indirectly,  for  which 
any  o.ne  of  the  three  items — total  ass-:-ts. 
sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  net  income 
after  provision  for  foreign  income 
taxes— was  greater  than  S50  million 
! positive  or  negative)  at  any  time  durin-e 
the  affiliate's  1994  fiscal  year. 

(ii)  A  BE-IOB(SF)  (Short  Form)  must 
be  filed. 

(A)  For  each  nonbank  foreign  affi'ia'e 
of  a  nonbank  U.S.  Reporter,  whether 
held  directly  or  indirectly,  for  which 
any  one  of  the  three  items  listed  in 
(c)(2)(i)  above  was  greater  than  S3 
million,  but  for  which  no  one  of  thes-:' 
items  was  greater  than  S50  milhon 
(positive  or  negative),  at  any  time-Gur;nc 
the  affiliate's  1994  fiscal  year,  and 

(B)  For  each  nonbank  foreign  affiiiate 
of  a  U.S.  bank  Reporter,  whether  held 
directly  or  indirectly,  for  which  any  cnp 
of  the  three  items  listed  in  (c)(2)(i)  abo\  e 
was  greater  than  S3  million  (positive  or 
negative)  at  any  time  during  the 
affiliate's  1994  fiscal  year. 

(iii)  Notwithstanding  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  section,  a 
Form  BE-IOB(LF)  or  (SF)  must  be  filed 
for  a  foreign  affiliate  of  the  U.S.  Report*  .- 
that  owns  another  nonexempt  foreign 
affiliate  of  that  U.S.  Reporter,  even  If  the 
foieign  affiliate  parent  is  otherwise 
exe.mpt.  i.e..  a  form  BE-IOB(LF),  (SF).  or 
BANK  must  be  filed  for  all  affiliates 
upwa.'d  in  a  chain  of  ovvTiership. 

(d)  Forms  for  U.S.  Reporters  and 
foreign  affiliates  that  are  banks  or  i  •;...^ 
holding  companies. 

( 1 )  For  purposes  of  the  BE-10  survrv, 
"banking"  covers  a  business  entity 
engaged  in  deposit  banking  or  closeh 
related  functions,  including  com.mercisl 
banks,  Edge  Act  corporations  engaged  in 
international  or  foreign  banking,  foreicn 
branches  and  agencies  of  U.S.  banks 
whether  or  not  they  accept  deposits 
abroad,  savings  and  loans,  savings 
banks,  and  bank  holding  companies, 
i.e.,  holding  companies  for  which  over 
50  percent  of  their  total  income  is  from 
banks  that  they  hold.  If  the  bank  or  bank 
holding  company  is  part  of  a 
consolidated  business  enterprise  and 
the  gross  operating  revenues  from 
nonbanking  activities  of  this 
consolidated  entity  are  more  than  50     > 
percent  of  its  total  revenues,  then  the 
consolidated  entity  is  deemed  not  to  be 
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3  bank  even  if  banking  revenues  make 
up  the  largest  single  source  of  all 
revenues.  (Activities  of  subsidiaries  of  a 
t-;'nk  or  bank  holding  company  that  may 
not  be  banks  but  that  pro\ide  support  to 
the  bank  parent  company,  such  as  real 
estate  subsidiaries  set  up  to  hold  the 
office  buildings  occupied  by  the  bank 
parent  company,  are  considered  bank 
activities.) 

(2)  Form  BE-lOA  BANK  (Report  for  a 
U.S.  Reporter  that  is  a  bank].  A  BE-lOA 
BANK  report  must  be  completed  by  a 
U.S.  Reporter  that  is  a  bank.  For 
purposes  of  filing  Form  BE-lOA  BANK, 
the  U.S.  Reporter  is  deemed  to  be  the 
fully  consolidated  U.S.  domestic 
business  enterprise  and  all  required  data 
on  the  form  shall  be  for  the  fully 
consolidated  domestic  entity. 

(i)  if  a  U.S.  bank  had  any  foreign 
affiliates  at  any  time  during  its  1994 
fiscal  year,  whether  a  bank  or  nonbank 
and  whether  held  directly  or  indirectly. 
for  which  anyone  of  the  three  items — 
"total  assets,  sales  or  gross  operating 
revenues  excluding  sales  taxes,  or  net 
income  after  provision  for  foreign 
income  taxes — was  greater  than  S3 
million  (positive  or  negative)  at  any 
time  during  the  affihate's  1994  fiscal 
year,  the  U.S.  Reporter  must  file  a 
complete  Form  BE-lOA  BANK  and.  as 
applicable,  a  BE-lOA  BANK 
SUPPLEMENT  listing  each,  if  any. 
exempt  foreign  affiliate,  whether  bank 
or  nonbank.  It  must  also  file  a  Form  BE- 
10B(SF)  for  each  nonexempt  nonbank 
foreign  affiliate  and  a  Form  BE-lOB 
BANK  for  each  nonexempt  foreign  bank 
affiliate. 

(ii)  If  the  U.S.  bank  Reporter  had  no 
foreign  affiliates  for  which  any  one  of 
the  three  items  listed  in  paragraph 
(d)(2)(i)  of  this  section  was  greater  than 
S3  million  (positive  or  negative]  at  any 
time  during  the  affiliate's  1994  fiscal 
year,  then  only  items  1-4  of  Form  BE- 
lOA  BANK  and  the  BE-lOA  BANK 
SUPPLEMENT,  listing  all  exempt 
foreign  affiliates,  should  be  completed. 

(3)  Form  BE-lOB  BANK  (Report  for  a 
foreign  affiliate  that  is  a  bank). 

(i)  A  BE-lOB  BANK  report  must  be 
filed  for  each  foreign  bank  affiliate  of  a 
bank  or  nonbank  U.S.  Reporter,  whether 
directly  or  indirectly  held,  for  which 
any  one  of  the  three  items — total  assets, 
sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  net  income 
after  provision  for  foreign  income 
taxes — was  greater  than  $3  million 
(positive  or  negative)  at  any  time  during 
the  affiliate's  1994  fiscal  year. 

(ii)  Notwithstanding  paragraph 
(d)(3)(i)  of  this  section,  a  Form  BE-lOB 
BANK  must  be  filed  for  a  foreign  bank 
affiliate  of  the  U.S.  Reporter  that  owns 
another  nonexempt  foreign  affiliate  of 


that  U  .S.  Reporter,  even  if  the  foreign 
affiliate  parent  is  otherwise  exempt,  i.e., 
a  Form  BE-ir<B(LF).  (SF).  or  BANK 
must  be  Tiled  for  all  affiliates  upward  in 
a  chain  of  ownership.  However,  a  Form 
BE-lOB  BANK  is  not  required  to  be 
filed  for  a  foreign  bank  affiliate  in  which 
the  U.S.  Reporter  holds  only  an  indirect 
ownership  interest  of  50  percent  or  less 
and  that  dees  not  own  a  reportable 
nonbank  foreign  aiTiliate,  but  the 
indirectly  owned  bank  affiliate  must  be 
listed  on  the  BE-lOA  BANK 
SUPPLEMENT. 

(e)  Due  date.  A  fully  completed  and 
certified  BE-10  report  comprising  Form 
BE-lOA  or  lOA  BANK,  BE-lOA 
SLPPLEMENT  (as  required),  and 
Form(s)  BE-IOB(LF),  (SF).  or  BANK  (as 
required;  is  due  to  be  filed  with  BEA  not 
later  than  May  31.  1995  for  those  U.S. 
Reporters  filing  less  than  50,  and  June 
30,  1995  for  those  U.S.  Reporters  filing 
50  or  more.  Forms  BE-IOB(LF).  (SF).  or 
BANK. 
jFR  Doc.  94-20975  Filed  8-25-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[Regulations  No.  16] 
RIN  0960-AD36 

Supptemental  Security  Income  For  the 
Aged,  Blind,  and  Disabled;  Income  and 
Resources;  Victims'  Compensation 
Payments  and  Relocation  Assistance 
Exclusions 

AGENCY:  Social  Security  Administration. 
HHS. 


ACTION:  Proposed  rules. 


SUMMARY:  These  proposed  regulations 
will  exclude  from  income  and  resources 
under  the  supplemental  security  income 
(SSI)  program,  payments  received  by  an 
individual  (jr  spouse)  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime  and  certain  relocation  assistance 
received  from  a  State  or  local 
government.  These  amendments  are 
being  proposed  in  order  to  refiect 
sections  5031  and  5035  of  the  Social 
Security  Act. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  October  25,  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 


21235,  sent  by  telefax  to  (410)  966- 
0869,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration.  3-B-l  Operations 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235.  between  8:00  a.m. 
and  4:30  p.m.  on  rvgular  busmess  day? 
Comments  ref:eived  may  be  inspected 
during  these  sanse  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  ).  Short.  I^gal  Assistant.  3-B-l 
Operations  Buildinp.  64C1  Security 
Boulevard,  Baltimore,  MD  21235.  (410) 
965-«243. 

SUPPLEMENTARY  INFORMATION:  Section 
1612(b)  of  the  Social  Security  Act  (the 
Act),  as  amended  by  sections  5031  and 
5035  of  Pub.  L.  101-508.  effective  May 
1,  1991.  excludes  from  income  under 
the  SSI  program  payments  received  by 
an  individual  (or  spouse)  from  a  fund 
establist  ed  by  a  Slate  to  aid  victims  of 
crime,  and  relocation  assistance 
provided  by  a  State  or  local  government 
which  is  comparable  to  assistance 
provided  under  title  II  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970. 
Sections  5031  and  5035  also  a.mended 
section  1613(a)  of  the  Act  to  exclude 
these  payments  and  assistance  from 
resources  for  a  period  of  9  months 
beginning  with  the  month  following  the 
month  in  which  they  are  received. 
However,  w;lh  respect  to  victims' 
compensation  payments  under  section 
5031.  the  resource  exclusion  applies  to 
the  extent  that  the  payments  were  made 
as  compensation  for  expenses  incurred 
or  losses  suffered  as  a  result  of  a  crime. 
In  addition,  section  5031  amended 
section  1631(a)  of  the  Act  to  provide 
that  benefits  under  title  XVI  shall  not  l)e 
denied  to  any  individual  solely  by 
reason  of  the  refusal  of  the  indiv  idual  to 
accept  an  amount  offered  as 
compensation  for  a  crime  of  which  the 
individual  was  a  victim.  Section  13732 
of  Public  Law  103-66  (the  Omnibus 
Budget  Reconciliation  Act  of  1993) 
amended  section  5035  of  Pub.  L.  101- 
508  by  making  permanent  the  exclusion 
of  relocation  assistance  which  originally 
was  set  to  expire  on  April  30, 1994. 

These  proposed  regulations  would 
amend  §§  416.210(b),  416.1124,  and 
416.1210  and  create  new  §§416.1229 
and  416.1239  to  refiect  these  statutory- 
changes.  These  proposed  rules  would 
also  amend  §416.1161  to  apply  these 
same  income  exclusions  when  victims' 
compensation  payments  and  State  and 
local  government  relocation  assistance 
are  received  by  the  ineligible  spouse  or 
ineligible  parent  of  an  eligible 
individual  or  child  in  order  that  the 
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deeming  rules  not  reduce  the  SSI 
payment  of,  or  render  ineligible,  the 
individual  or  child.  The  proposed 
amendments  to  §416.1210  would  result 
in  the  application  of  the  resource 
exclusions  to  these  deemors.  Not  to 
Tpply  the  exclusions  in  such  cases 
rould  thwart  the  Congressional  intent 
underlying  sections  5031  and  50.15  that 
State  victims'  compensation  payments 
and  relocation  assistance  not  be  treated 
as  income  and  resources  and  thus  not 
adversely  affect  SSI  eligibility.  For  this 
same  reason,  the  proposed  resource 
exclusions  would  apply  to  victims' 
compensation  payments  and  relocation 
assistance  received  by  an  alien's 
sponsor  whose  resources  are  deemed  to 
an  eligible  alien.  Under  section 
1621(b)(1)  of  the  Act,  income  exclusions 
are  not  applicable  in  deterrhining  the 
amount  of  a  sponsor's  income  that  will 
be  deemed  to  an  alien.  Therefore,  the 
proposed  income  exclusions  for  victims' 
compensation  payments  and  relocation 
assistance  would  not  apply  to  such 
payments  received  by  a  sponsor  whose 
income  is  deemed  to  an  alien.  Section 
416.1204  would  be  updated  to  reflect 
the  inclusion  of  the  resource  exclusion 
for  victims'  compensation  payments  and 
relocation  assistance  as  well  as  the  other 
resource  exclusions  applicable  to  the 
resources  of  a  sponsor. 

Regulatory  Procechires 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  niles 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  these  rules  affect  only 
individuals.  Therefore,  a  regulatory- 
flexibility  analvsis  as  provided  in  Pub. 
L.  96-.'i.'i4,  the  Regulatory  Fle.xibility    . 
Act.  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations,  if 
promulgated,  will  impose  no  additional 
reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  ppderal  Domestic  A.ssisfance: 
Program  No.  93.807— Supplcmrntal  .Secuniv 
Incomn) 

List  of  Subjects  in  20  CFR  Pan  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI), 


Reporting  and  Recordkeeping 
Requirements. 

Datrd:  )unR  27,  1994. 
Shirley  Chater, 

Cnnimissinner  of  Social  Secuntv 

Approved:  August  J 1,  1994. 
Donna  E.  Shalala, 

.SVcTf /«rv  nf  Health  and  Hunan  .Sen  irfs. 

For  the  reasons  set  out  in  the 
preamble,  Part  416  of  Chapter  II!  of  Title 
20  of  the  Code  of  Federal  Regulations  is 
amended  as  follows:  ^ 

PART  416— [AMENDED] 

1.  The  authority  cita'tion  for  Subpart 
B  of  Part  416roniinues  to  read  as 
follows: 

Authority:  Sncs.  1102.  lllX)(b).  Ib02.  Ihll. 
Ihl4.  1615((.),  1619(a),  1631.  and  1634  of  the 
Social  Security  Act;  42  l'  S.C  1302.  1310(b). 
1381a.  1382,  1382c,  1382d(c).  i:)82h(?.),  1383. 
and  1383c;  sees.  211  and  212  of  Pub.  L.  93- 
66,  87  Stat.  154  and  155;  sec.  502(a)  of  Pub 
L.  94-241.  90  Stat.  268;  and  so>c.  2  of  Pub. 
L.  99-643,  100  Stat.  3574. 

2.  Section  416.210  is  amerided  by 
revising  paragraph  (b)  to  read  as  follows: 


§416.210 
benefits. 


You  do  not  apply  for  other 


(b)  What  other  benefits  includes. 
Other  benefits  includes  any  pavments 
for  which  you  can  apply  that  are 
available  to  you  on  an  ongoing  or  one- 
time basis  of  a  type  that  includes 
annuities,  pensions,  retirement  benefits, 
or  disability  benefits.  For  example,  other 
benefits  includes  veterans' 
compensation  and  pensions,  workers' 
compensation  payments,  Social  Security 
insurance  benefits  and  unemployment 
insurance  benefits.  Other  benefits  for 
which  you  are  required  to  apply  do  not 
include  payments  that  you  may  he 
eligible  to  receive  from  a  fund 
e.stablished  by  a  State  to  aid  victims  of 
crime.  (See  §416.1124(c)(lB)  of  this 
part.) 
•         •         »         «         . 

.3.  The  authority  citation  for  Subpart 
K  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees  1102.  1602.  1611.  1612. 
1613,  1614(f).  1621,  and  1631  of  t.he  Social 
Se{urifyAct:42  II.S.C,  1302.  1381a.  1382. 
1382a,  1382b.  1382c(fl.  1382).  and  1383:  sec 
211  of  Pub.  L.  93-66.  87  .Stat  154. 

4.  Section  416.1124  is  amended  by 
replacing  the  periods  after  paragraphs 
(<.)(9),  (c)(14)(v),and(c){15)witha 
semicolon,  by  removing  the  word  "and" 
at  the  end  of  paragraph  (c)(15),  and  bv 
adding  new  paragraphs  (c)(17)  and 
(i  )(18)  to  read  as  follows: 


§416.1124    Unearned  income  we  do  not 
count 

•  «         •         •         • 

(c)  »    •    * 

(17)  Payments  received  by  you  from  a 
fund  established  by  a  State  to  aid 
victims  of  crime;  and 

(18)  Relocation  assistance  provided 
you  by  a  State  or  local  government  that 
is  comparable  to  assistance  provided 
under  title  II  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  thai  is 
subject  to  the  treatment  required  bv 
section  216  of  that  Act. 

5.  Section  416.1161  is  amended  by 
removing  the  "or"  following  paragraph 
(a)(14),  replacing  the  periods  after 
paragraphs  (a)(17^  (a)(18),  (al(19),  and 
(a){20)  with  semicolons,  and  by  adding 
new  paragraphs  (a)(21)  and  (a)"(22)  to 
read  as  follows: 

§416.1161    IncoJneof  an  ineligible  spouse, 
ineligible  parent,  and  essential  person  for 
deeming  purposes. 

•  «         •         •       ■  • 

(a)  *   •  .• 

(21)  Payments  from  a  fund  established 
by  a  State  to  aid  victims  of  crime  (see 
§416.1124(c)(17));and. 

(22)  Relocation  assistance,  as 
described  in  §416.1 124(c)(18). 

6.  The  authority  citation  for  Subpart 
L  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102. 1602, 1611. 1612. 
1613,  1614(f),  1621,  and  1631  of  the  Social  ' 
Securitv  Act;  42  U.S.C.  1302,  13813.  1382. 
1382a,  13826, 1382c(n.  1382),  and  1383:  sec. 
211  of  Pub.  L.  93-66.  87  Stat.  154. 

7.  Section  416.1204  is  amended  bv 
revising  paragraph  (a)  to  read  as  follows: 

§  4 1 6. 1 204    Deeming  of  resources  of  the 
sponsor  of  an  alien. 

•  •        •        *        • 

(a)  Exclusions  from  the  sponsor's 
resources.  Before  we  deem  a  sponsor  s 
resources  to  an  alien,  we  exclude  the 
same  kinds  of  resources  thai  are 
excluded  from  the  resources  of  an 
individual  eligible  for  SSI  benefits.  The 
applicable  exclusions  from  resources  are 
explained  in  §416.1210  (paragraphs  (a) 
through  (i),  (k),  and  (m)  through  (q)) 
through  §416.1239.  For  resources 
excluded  by  Federal  statutes  other  than 
the  Social  Security  Act,  as  applicable  to 
the  resources  of  sponsors  deemed  to 
aliens,  see  the  appendix  to  subpart  K, 
Income.  We  next  allocate  for  the 
sponsor  or  for  the  sponsor  and  spouse 
.(if  living  together).  (The  amount  of  the 
allocation  is  the  applicable  resource 
limit  described  in  §416.1205  for  an 
eligible  individual  and  an  individual 
and  spouse.) 
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8.  Section  416.1210  is  amended  by 
removing  "and"  from  the  end  of 
paragraph  (h),  by  removing  the  periods 
from  the  end  of  paragraphs  (1),  (m),  (n), 
and  (o)  and  inserting  semicolons  in  their 
places,  and  by  adding  new  paragraphs 
(p)  and  (q)  to  read  as  follows: 


§416.1210 
general. 


Exclusions  from  resources; 


(p)  Payments  received  as 
compensation  for  expenses  inr;^rrcd  or 
losses  suffered  as  a  result  of  a  crime  as 
provided  in  §  416.1229;  and 

(q)  Relocation  assistance  from  a  State 
or  local  government  as  provided  in 
§416.1239. 

"   9.  A  new  §416.1229  is  added  to  read 
as  follows: 

§416.1229    Exclusion  of  payments 
received  as  compensation  for  expenses 
Incurred  or  loss  suffered  as  a  result  of  a 
crime. 

(a)  In  determining  the  resources  of  an 
individual  (and  spouse,  if  any),  anv 
amount  received  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime  is  excluded  from  resources  for  a 
period  of  9  months  beginning  with  the 
month  follo-wing  the  month  of  receipt. 

(b)  To  be  excluded  from  resources 
under  this  section,  the  individual  (or 
spouse)  must  demonstrate  that  any 
amount  received  was  compensation  for 
expenses  incurred  or  losses  suffered  as 
the  result  of  a  crime. 

10.  A  new  §416.1239  is  added  to  read 
as  follows: 

§416.1239     Exclusion  of  State  or  local 
relocation  assistance  payments. 

hi  determining  the  resources  of  an 
individual  (or  spouse,  if  any),  relocation 
assistance  provided  by  a  State  of  local 
go\ernment  (as  described  in 
§416.1124{c)(18))  is  excluded  from 
resources  for  a  period  o''9  months 
beginning  with  the  month  following  the 
month  of  receipt. 

IFK  Doc.  04-20634  Fili'd  S-.:,S-'»-l.  H:4''.  ani] 
BXLING  CODE  4190-29-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFB  Part  52 

[TX-1 9-1 -5736b;  FRL-5029-5] 

Approval  and  Promulgation  of 
Implementation  Plan:  Texas  Emission 
Statement 

AGENCY:  Environmental  ProltH  tion 
.\gency  (LTA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  action  approves  a 
revision  to  the  Texas  State 
Implementation  Flan  (SIP)  to  include 
revisions  to  the  Texas  Air  Control 
Board.  Part  III,  Chapter  101.  Gfmeral 
Rules,  section  101.10,  Emission 
Inventory  Requirements.  These  revisions 
are  for  the  purpose  of  implementing  an 
emission  statement  program  for 
stationary  sources  within  the  ozone 
nonattainment  areas.  The 
implementation  plan  v.-as  submitted  hv 
the  State  to  satisfy  the  Federal 
requirem.ents  for  an  em.ission  statement 
program  as  part  of  the  SIP  for  Texas. 

In  the  fin;<l  rules  section  of  tliis 
Federal  Register,  the  EIW  is  approving 
the  State's  SIP  revision-as  a  chrect  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  .A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  conmients  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EP.A 
receives  ad\erse  com.ments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addi^essed  in  a  subsequent  final  ruU' 
based  on  this  proposed  rule.  The  EP.^ 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  inconunenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
nuist  be  recwived  in  writing  bv 
September  26.  199.4. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thon:as  H.  Diggs,  Chief.  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
_  public  inspection  during  normal 
business  hours  at  the  following 
locatioiis  The  interested  persons 
wanting  to  examine  tliese  di>cuments 
should  make  an  appointment  with  the 
apjimpriafe  office  at  least  24  hours 
before  the  v;'~-ting  ciav. 

r.S.  Enviiumnental  Protection 
.•\geiu  y.  Region  6.  Air  Programs  Branch 
(bT-.\).  144.i  Ross  .\venup,  suite  700, 
Dallas,  Texas  r5202-27;<.<. 

Texas  Niatural  Resource  Const^r\ation 
Commission,  Office  of  .Mr  Qurdity.   < 
Eniissions  fnventory  Branch.  12124  I'aA 
35  Circle,  .Austin,  Texas  787.t,3. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herbert  R.  Sherrow.  Ir..  Planning 
Sectior  (6T-.\P).  .-lir  Programs  Branch. 
rSEP.A  Region  6.  144.S  Ross  .■\venue, 
Dallas,  Texas  752UJ-2733.  telephone 
(214)  6.55-7237. 

SUPPLEMENTARY  INFORMATION:  See  the 

yiformation  provided  in  the  direct  hnal 


action  of  the  same  title  which  is  located 
in  the  rules  section  of  the  Federal 
Register. 

Dated;  July  27,  1994. 
Allyn  M.  Davis. 

Acting  Regional  Admir.istratcr. 

(FR  Doc.  94-21013  F;!ed  8-2.^-'.)4.  8  45  ami 
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40  CFR  Part  131 

[OW-FRL-5058-2) 

Water  Quality  Standards  for  Surface 
Waters  of  the  Sacramento  River,  San 
Joaquin  River,  and  San  Francisco  Gay 
and  Delta  of  the  State  of  California: 
Notice  of  Availability 

AGENCY:  Environmental  Protection 

.■\gency. 

ACTION:  Notice  of  A\  ailabilitv. 


SUMMARY:  This  notice  announces  the 
availability  of  two  documents  entitled, 
respectively,  "Alternative  Formulation 
of  tl-e  Salmon  Smoit  Si:r\ival  Index 
Criteria",  and  "Setting  Goals  for  Salmon 
Smolt  Survival  m  the  Delta".  The  first 
of  these  documents  presents  EP.\'s 
proposed  alternative  fornuilation  of  the 
salmon  smolt  survival  index  criteria. 
The  second  document  is  a  su.mmarv  of 
the  3  scientific  workshops  held  on  lune 
9.  17.  and  29. 1994.  and  prepared  by  the 
independent  workshop  facilitator.  This 
notice  also  requests  conmients  on  EP.A's 
alternative  fornmlation  of  the  salmon 
smolt  sur%i\al  index  criteria.  EPA  is  not 
soliciting  any  additional  comments 
outside  the  scope  of  this  notice. 
DATES:  Copies  of  these  documents  are 
available  beginning  on  .\ugust  26.  1994. 
Written  comments  on  the  specific  issues 
raised  in  this  document  pertaining  to 
the  salmon  sm^olt  survival  index  criteria 
will  be  accejited  u:U;l  September  26. 
1994. 

ADDRESSES:  Copies  of  the  above 
documents  can  !)e  obtained  from,  and 
comments  on  tliese  documents  siiould 
be  submitted  to:  Patric  k  Wright,  Bav/ 
Delta  Section  Chief.  W-2-4,\Vater" 
Manas;ement  DiviMon,  Environnieiital 
Protection  .Agency,  75  Hawthorne 
Street,  San  P"ran(  isro,  C.iiifornia.  94 IC". 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Wright.  Bay'Dclta  Scjction  Chief. 
\V-2-4,  Water  .Management  Division. 
Er.\  ironmental  Prot-'cticn  .\gencv,  75 
H  iwthurne  Street,  San  Francisco. 
California.  9410."   Telephone-  (415) 
744-1993 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  janu.irv  ti.  Tt'U,  LIW  published  m 
the  Federal  Register  a  Proposed  Rule  for 
waler  quality  standards  in  the 
Sac Tamento  River,  San  Joaquin  River. 
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and  San  Prandsco  Bay  and  Delta  of 
California  (Bay/Delta)  (59  FR  810).  The 
purpose  of  the  rule  would  be  to 
establish  certain  water  quality  criteria 
for  the  Bay/Delta  as  authorized  and 
required  by  section  303  of  the  Clean 
Water  Act  (CWA).  The  federally- 
proposed  rule  would  replace  portions  of 
the  State  of  California's  water  quality 
standards  that  were  disapproved  by  EPA 
oi\ September  3, 1991.  Under  the 
proposed  regulations,  three  new  sets  of 
criteria  would  be  established:  salinity 
criteria  protecting  the  Estuarine  Habitat 
and  other  designated  fish  and  wildlife 
uses,  a  second  set  of  salinity  criteria 
(measured  in  electrical  conductivity)  to 
protect  the  Fish  Spawning  designated 
use  in  the  lower  San  Joaquin  River,  and 
a  set  of  salmon  smolt  sur\'ival  index 
criteria  to  protect  the  Fish  Migration 
and  Cold  Fresh-Water  Habitat 
designated  uses  in  the  estuary. 

EPA  held  public  hearings  on  the 
Proposed  Rule  during  the  weeks  of 
February  21,  1994  and  Februar>'  28, 
1994,  and  the  comment  period  closed 
on  March  11,  1994.  Subsequent  to  the 
close  of  the  comment  period,  a  number 
of  scientific  workshops  on  the  salmon 
smolt  criteria  were  sponsored  and 
facilitated  by  a  group  of  water  users 
(including  the  California  Urban  Water 
Users)  and  environmental  organizations 
(including  the  Bay  Institute).  The 
purpose  of  these  workshops  was  to 
consider  and  evaluate  both  the  Proposed 
Rule  and  the  major  comments  received 
by  EPA  during  the  comment  period.  The 
workshop  sponsors  invited  EPA  to 
attend  the  workshops,  .-jnd  EPA  .staff 
fwrticipated  in  workshops  on  JiMie  9,  17, 
and  29,  1994.  The  discussions  at  th<»«:p 
workshops  are  summnriztHl  in  the 
August  10. 1994  document  entitled 
"Slitting  Gcals  for  Salmon  Smolt 
Survival  m  the  Utit.!"  by  VV:;'i 
Kin.merer.  Aftnr  roviewiii"  thp  om'  ai)d 
\^'ritten  cnmnieril<?  ai;d  the  d'srussions 
at  the.se  work'-h.'ps.  FJ'A  has  d<»ve!c;H*d 
a  proposed  ah.;r;ia:ive  forniulntir.ri  cl 
the  sa'mr.?:  smolt  s.)rv'vai  indtx  i.riieri.i. 

In  I.  -  .^''■oposfcd  Rule.  IPA  pro[;os«?d 
salmi)n  smci!  survu^i  index   intoria  (o 
prctitjl  cer,  iLi  of  (ht>  cifstinati-vJ  us<^. 
Th^*  survivdi  index  quout  jii.>«:  .jr.d 
prfdic.ts  the  surviv.jl  of  sn!n:on 
niit.;r,»!ing  throujjh  Jho  l)('!;a.  Th.'s*. 
si;rviv.il  i..di.  i>s  oe  tin  cd  on  mwd'ls 
lievt.'cpej  by  tiie  tJ.S.  i'.>h  a.A  VViiilJife 
Sfr\  ice  {L'SFVV,S),  ,.jh1  am  tw.,od  in  hvge 
part  on  f:xpi>rini"n!s  mi-.jsun.-i^  and 
corn  pari  r:g  smolt  survival  und'ir  a 
number  of  diffr.r'^nl  j-Sysu.ii  (ond:?:ai;<> 
of  varying  niij^ratiou  pathwavs,  wnfcsr 
temperatures,  flow  rates,  and  rates  of 
exports  from  the  Delta. 

The  actual  criteria  in  the  PropoKed 
Rule  consisted  of  target  salmon  smolt 


surv  ival  index  values  for  the 
Sacramento  and  San  Joaquin  River 
systems,  varying  according  to  the  type 
of  water  year  (critically  dry,  dry,  below 
normal,  above  normal,  and  wet). 
Success  in  attaining  the  target  values 
was  to  be  predicted  by  using  the 
USFWS  models. 

II.  Alternative  Formulation 

EPA  continues  to  believe  that  the 
USFWS  models  represent  the  best 
available  tools  to  analyze  the  succes.s  of 
migration  of  sahnon  through  the  Delta, 
end  provide  an  adequate  sdentific  basis 
for  establishing  water  quality  criteria 
tnat  will  protect  the  Fish  Migration  and 
Cold  Fresh-Water  Habitat  uses. 
However,  as  a  result  of  its  review  of 
comtuents  on  the  Proposed  Rule  ar»d  its 
consideration  of  the  discussions  at  the 
scientitic  workshops  described  above, 
EPA  Js  proj>osing  an  alternative 
formulation  of  the  salmon  smolt 
survival  index  criteria. 

Continuous  function.  The  first  major 
conceptual  change  in  the  alternative 
formulation  of  the  salmon  smolt 
survival  index  criteria  is  the  use  of 
continuous  functions  to  describe  the 
target  index  values.  The  proposed  rule 
had  different  t.-:rget  values  for  each  of 
the  five  water  year  type.s.  This  meant 
that,  for  example,  all  critically  dry  years 
would  have  the  same  target  index  value, 
evrn  though  the  hydrologi(jal  conditions 
within  a  critically  dr^'  year  category 
could  vary  substantially.  A  "continu'ous 
fun.tion"  or  "sliding  scale"  approach 
would  .Ti.ognize  this  intra-category 
vnri.ibility  by  providing  a  target  index 
vahitj  jHaf  rhiin,.:es  simultaneou.sly  with 
•  hand's  within  underlving  hyd.njhjgical 
(  o'uiit'firs.  For  cx^ntple,  the  t.?reet 
ind»>x  valu»^  in  n  "wpf  criticn'ly  d'-^ 
year  u-ould  b*)  higher  than  the  vali-.^  for 
r.  "drj"  critically  <^ry  vesr. 

fJPn  received  romrnrnt  or;  bo'h  the 
(  n  j.,>-,!  •rsiunfinc?  habi'^t  .st.inJord  and 
iho  saJpon  smolt  survival  ind>*x  criieria 
io  JhoietToct  ih.-it  a  to-'itinuoiis  function 
r«  I  iti^g  the  fn-r^et  valuef:  f.i  a  );!vr>n 
.opdi  I'iii  \M)9.  n.ore  fier:-  ■-  than  '\m 
iisi;  o    :ivt;  vvater  ye^jr  cj'tg.vri  's.  whilo 
slili  p  "otocting  the  dp-i^^iTaJed  yses  of 
the  w  iti^rhodies.  Acf;c'-d)n;4ly,  the 
sulfT;;:  vsmolt  survival  i?idi^x  cTiteria  for 
both  t  le  .Sacrnmento  P.iv*T  syst  •■ri  and 
the  S-  n  Jc.->quin  Rh'.'.r  rystom  hive  been 
if",\fiti  d  5S  continuous  func-tions.  Dn  ths 
.Siu.in  npn'o  River  5;v."tcm,  the  tsrt^ot 
iiiiltx  values  have  b»>Kn  corT>;l.!!ed  to 
w.it.rfff^mporaturH.  On  thr  S.n)  Jo?qu:;i 
KivfTfystum,  fh'M.jr^'el  ir.ilet  v.!!u<'s 
h.ivH  $een  rorn-lflied  to  uMimp.ii.t'J 
vvntiT  flow. 

Ptrformnncc  sland;)rd.  The  second 
major  proposed  change  in  the 
altemBtivH  formulation  of  the  salmon 
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smolt  survival  index  criteria  is  to  move 
cway  from  using  the  model  to  predict 
attainment,  and  instead  to  measure 
attainment  of  the  criteria  using  actual 
experimental  data.  In  the  Proposed 
Rule,  the  ixiteria  included  the  actual 
USFWS  models  for  the  two  river 
systems.  Attainment  of  the  criteria 
would  be  predicted  by  evaluating  the 
variables  included  in  the  mode!  itself. 
That  is.  the  state  could  attain  the  criteri.i 
only  by  manipulating  the  variables 
contained  in  the  model  equations  such 
that  target  index  values  were  obtained. 
Although  EPA  believes  the  model 
contains  the  substantial  majority  of  the 
factor?  necessary  for  migrating  smolt 
survival,  EPA  has  restated  the  criteria  to 
be  a  true  performance  standard.  The 
proposed  alternative  formulation  states 
an  index  value  as  the  target  criteria 
(correlated,  as  indicated  above,  to  either 
temperature  or  uniinpaired  river  flow). 
Attainmei-it  with  the  criteria,  however, 
would  no  longer  be  determined  by 
manipulating  the  variables  contained  in 
the  model,  but  in.stead  be  based  on  real- 
time field  monitoring  to  determine 
whether  a  given  set  of  implementation 
measures  have  actuallyattained  the 
target  values  in  the  criteria.  This 
reformulation  gives  the  state  maximum 
latitude  to  develop  implementation 
measures  that  attain  the  target  index 
value.  Further,  the  reformulation 
minimizes  any  statistical  deficiencies 
that  may  exist  in  the  mode)  by 
measuring  actual  measured  success  in 
meeting  the  target,  rather  than  modeled 
or  predicted  succes-s. 

FPA  bt  lievos  that  the  motid  will 
( ontinue  to  b«  critically  important  to  tin- 
standards  process,  in  that  it  is  the  U;sl 
mecha.iism  for  developing  and 
»'valuoUng  poitntial  implementation 
m«-j.sur-^s.  However,  by  not  formally 
inc  Iiidiiig  the  model  itself  as  a  pjirt  of 
the  criteria,  the  atterTiative  fcrmuLl:«.«ri 
gives  tliosf  impl-imenting  th»!  stand.irl 
m.ixin.um  lotirude  fa  develop 
iinp!i=n-'  f'.jtiori  ."(vr-aches  that  ai  h-ev^- 
the  tar;.;9t  im't-x  values. 

M<ut:  d.;tai!ed  discussion  of  the. 
conc.epto.i)  basis  fur  the  proposed 
I  hanges  is  found  It  the  workshop 
suin.r.dry  tniitled  "S^-rtting  Go3ls  tur 
Salmon  SiiioU  Su.-,  ivai  in  the  Delt.w" 
The  spttjifK,  proposed  critor ia 
df.-.eloped  hv  I.;  A  ar^  i;ontainod  and 
destritifd  ;!)  ihc  dix.ument  entit't^d 
"A!:n"ii;i;ivt;  Form;iiation  of  th>?  S.^'nuui 
.. Snu.lt  Siin  iv.il  ladex  Criteria." 

III.  Public  Participation 

EPA  desin:.«.  fijll  public  partit  ipnuon 
in  .'ifrivirig  at  its  final  decisions,  and 
Iherelore  solicits  comments  on  oil 
aspects  of  this  notice  from  all  interested 
parti'.s.  However,  ETA  requests  that 
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comments  be  limited  to  the  specific 
issues  raised  by  the  two  documents 
about  the  salmon  smelt  survival  index 
criteria.  EPA  does  not  intend  to  respond 
to  late  comments  submitted  at  this  time 
which  concern  other  aspects  of  the 
Proposed  Rule.  Ample  opportunity  for 
such  comment  was  already  provided  at 
the  public  hearings  and  during  the 
comment  period  that  followed 
publication  of  the  Proposed  Rule,  and 
EPA  is  committed  to  signing  a  final  rule 
by  December  15lh,  1994.  For  those 
submitting  comments,  whenever 
applicable,  full  supporting  rationale, 
data,  and  detailed  analysis  should  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection.  Water 
pollution  control.  Water  quality 
standards.  Water  quality  criteria. 

Dated:  August  18.  1994. 
Robert  Perciasepe, 
Assistant  Administrator  for  Water 
IFR  Doc.  94-20953  Filed  8-25-94:  8:45  ami 

BILLING  CODE  65«(V-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412, 413,  and  414 

[BP0-763-P] 

RIN  0938-AG20 

Medicare  Program;  End  Stage  Renal 
Disease  (ESRD)  Payment  Exception 
Requests  and  Organ  Procurement 
Costs 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
specify  the  criteria  HCFA  would  use  to 
determine  if  a  facility  furnishing 
dialysis  services  to  patients  with  end 
stage  renal  disease  qualifies  for  a  higher 
payment  under  an  exception  to  the 
prospectively  determined  payment  rate. 

These  regulations  are  intended  to 
inform  providers  of  the  procedures 
HCFA  uses  to  evaluate  payment 
exception  requests.  They  implement 
existing  authority  in  section  1881  {b)(2) 
and  (b)(7)  of  the  Social  Security  Act  (the 
Act). 

These  regulations  would  also  revise " 
the  way  we  compute  acquisition  costs 
for  hearts  and  livers  that  are 
transplanted  into  Medicare 
beneficiaries. 


DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  October  25,  1994. 
ADDRESSES:  Mail  comments  (an  original 
and  three  copies)  to  the  following 
address: 
Health  Care  Financing  Administration. 

Department  of  Health  and  Human 

Services,  Attention:  nPD-7h3-P,  P.O. 

Box  Leerfi,  Baltitr.ore,  MD  212C7. 

If  you  prefer,  you  mas  deliver  vovr 
vvritti-n  comments  to  one  of  the 
following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue, 

SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore. 

MD  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPEX-763-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  30*-G  of  the 
Department's  offices  at  200 
Independence  Avenue.  SW.. 
Washington.  DC,  on  Monday  through 
Friday  of  each  week  from  8^30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  in  this  proposed  rule,  you 
may  submit  comments  to: 
Allison  Herron,  HCFA  Desk  Officer. 

Office  of  Information  and  Regulatory 

Affairs,  Room  3002,  New  Executive 

Office  Building,  Washington,  DC 

20503. 
COPIES:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box 
371954.  Pittsburgh,  FA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
MasterCard  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  (in  paper 
or  microfiche  form)  is  S4.50.  As  an 
-alternative,  you  may  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  U.S.  Government  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
countr)'  that  receive  the  Federal 
Register.  The  order  desk  operator  will 
be  able  to  tell  you  the  location  of  U.S. 
Government  Depositories. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Powell,  (410)  966^557 

SUPPLEMENTARY  INFORMATION: 
L  Background 

End  Stage  Rend  Disease  Payment 
Exception  Bequests 

In  accordance  with  section  1881fb)(2) 
and  (b)(7)  of  the  Act,  a  facility  that 
furnishes  dial>sis  services  to  Medic.are 
patients  with  end  stage  renal  disease  is 
paid  a  prospectively  determined  rate  fo*- 
each  diolysis  treatment  furnished.  This 
rate  is  a  composite  that  includes  all 
costs  associated  with  furnishing  dialysis 
ser\-ices  except  for  the  costs  of 
physician  services  and  certain 
iaborator>'  tests  and  drugs,  which  are 
billed  separately.  The  composite  rate 
may  be  adjusted  periodically  to  reflect 
actual  facility  costs. 

When  a  facility  incurs  higher  costs. 
HCFA  may.  under  certain  conditions, 
grant  the  facility  an  exception  to  its 
composite  rate  and  set  a  higher 
prospective  rate.  The  facility  must 
show,  on  the  basis  of  projected  cost  and 
utilization  trends,  that  it  will  have  an 
allowable  cost  per  treatment  higher  than 
its  prospective  payment  rate  and  that 
the  excess  costs  are  attributable  to  one 
or  more  specific  circumstances.  These 
conditions  are  specified  in  existing 
regulations  at  42  CFR  413.170  and  are 
discussed  in  greater  detail  in  Chapter  27 
of  HCFA's  Provider  Reimbursement 
Manual  (PRM). 

A  facility  may  incur  excess  costs 
when  it  furnishes  dialysis  services  to  a 
patient  population  with  a  greater 
number  of  pediatric  patients  or  sick 
patients,  such  as  those  with  heart 
disease  or  unstable  medical  conditions, 
which  require  special  equipment, 
procedures,  supplies  or  staff  trained  in 
treating  these  patients.  This  is  re*^erred 
to  as  "atypical  service  intensity"  or 
"patient  mix."  A  facility  may  also  incur 
increased  costs  when  it  is  the  only 
supplier  of  dialysis  services  in  its 
geographical  area  (an  isolated  essential 
facility),  and  its  patients  are  unable  to 
obtain  dialysis  services  elsewhere 
without  considerable  hardship.  Such  an 
isolated  facility  may  find  it  difficult  to 
find  trained  staff,  may  have  to  pay 
employees  additional  wages  or  travel 
allowances,  or  may  have  to  pay 
additional  costs  to  have  supplies 
shipped  to  the  area. 

A  facility  may  also  incur  excess  costs 
as  a  result  of  a  fire,  earthquake,  flood, 
or  other  natural  disaster  (extraordinary 
circumstances).  However,  we  do  not 
recognize  those  costs  when  a  facility  did 
not  maintain  adequate  insurance,  did 
not  file  a  claim  for  losses  covered  tiy 
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insurance,  or  did  not  use  its  self- 
insurance  program. 

Increased  training  costs  may  also  \)e 
associated  with  a  facility's  self-dialysis 
training  program.  A  facility  may  train 
patients  to  perform  self-dialysis  with 
little  or  no  professional  assistance  in  the 
facility  or  at  home.  It  may  also  train 
other  individuals  to  assist  patients  in 
performing  self-dialysis  or  home 
dialysis.  A  facility  that  has  training 
costs  greater  than  its  composite  training 
rate  may  apply  for  an  exception,  but 
must  prove  that  the  costs  are  reasonable 
and  allowable. 

Typically,  a  patient  undergoes 
dialysis  three  times  a  week.  A  facility 
may  furnish  a  substantial  number  of 
treatments  to  patients  who  dialyze  less 
frequently  than  three  times  a  week.  As 
a  result,  the  facility  typically  has  higher 
per  treatment  cost  because  the 
treatments  involve  increased  labor  or 
supplies.  When  this  occurs,  a  facility 
may  apply  for  an  exception  to  the 
composite  rate. 

Organ  Acquisition  Costs 

Under  §412.113,  Medicare  pays  for 
heart,  kidney,  and  liver  acquisition  costs 
incurred  by  transplant  centers  on  a 
reasonable  cost  basis.  Currently, 


MecKcare-certified  transplant  centers 
(Ximpute  Medicare  acquisition  costs  for 
hearts  and  livers  on  Supplemental 
Worksheet  D-6  of  the  Hospital  Cost 
Report  (Form  HCFA-2552).  The  average 
acquisition  costs  of  hearts  and  livers 
transplanted  in  pat!ents  other  than 
Metllcare  beneficiarifs  3re  deducted 
from  the  totjl  acquisition  costs  for  all 
hearts  and  livers.  Medicare  reimburses 
the  nemaining  balance  as  program  costs 
for  these  organs.  Based  on  recent  cost 
analyses,  we  are  concerned  about  the 
very  high  Medica.'-e  costs  associated 
with  acquiring  a  small  numbc-r  of  hearts 
and  livers.  As  a  result,  we  propose  to 
change  the  methcd  of  computing  heart 
and  liver  acquisition  costs  to  more 
acciirately  determine  the  costs  of 
acquiring  organs  transplanted  in 
Medicare  recipients.  The  method  we 
propwse  for  computing  acquisition  costs 
for  hearts  and  livers  conforms  to  the 
method  used  for  kidneys  because  the 
kidney  formula  more  fairly  accounts  for 
Medkare's  portion  of  such  costs, 
including  organ  wastage.  The  kidney 
formula  is  specified  in  §  413.202. 


II.  Proposed  Revisions 

End  Stage  Renal  Disease  Payment 
Exception  Requests 

On  several  occasions,  we  have  denied 
exception  requests  based  on  application 
of  the  criteria  contained  in  our  PRM, 
ond  the  facilities  have  appealed  the 
cienials:  subsequently  some  denials  have 
been  overturned  by  the  Provider 
Reimbursement  Review  Board  (PRRB) 
because  the  PRRB  is  not  bound  by  the 
guidelines  in  the  PRM.  Therefore,  we 
are  proposing  to  place  in  regulations  the 
specific  requirements  for  determining 
exceptions,  We  are  proposing  the 
conditions  contained  in  the  PRM,  with 
explanations  In  this  preamble,  that  fh 
facility  must  meet  to  qualify  for  a 
payment  exception  and  the  criteria  that 
we  use  to  evaluate  whether  the  facility 
meets  the  conditions. 

We  propose  to  revise  42  CFR  Part  413. 
Subpart  H.  Payment  for  ESRD  Services. 
Currently,  all  our  rules  for  payment  for 
covered  outpatient  maintenance  dialysis 
treatments  are  in  §413.170.  We  propose 
to  reorganize  the  content  of  Subpart  H 
and  divide  existing  §413.170  into 
several  smaller  sections  so  that  readers 
can  more  easily  locate  specific  topics. 

Following  is'a  list  of  the  new  sections; 


New  section 


413.170 
413.172 
413.174 
413.176 
413.178 
413.180 
413.182 
413.184 
413.186 
413.188 
413.190 
413.192 
413.194 
413.1^6 
413.193 
413.200 
413.202 


Scope ^ 

Principtes  ot  Prospective  Payment I..'"'."!"'''.l.l'"'!" 

Prospective  rates  for  hospital  based  and  in<lependent  ESRD  (aciwies " 

Amount  of  payments 

Baddetjts I'!I"ZZIZ!!!!!!ZZ! ' 

Procedures  for  requesting  exceptions  to  payment  rates  ""!.... ""™"Z 

Criteria  for  approval  of  exception  requests  .._ „ ..'"""""'". " 

Payment  exception:  Atypical  servica  intensity  (patient  mix)  ...Z. '. 

Payment  exception:  Isolated  essential  facility "      "".""."""^ 

Payment  exception:  Extraordinar^circumstances „ '. ■"■■"" 

Payment  exception:  Self-dia!ysistraining  cost$  '.ZZ''. 

Paynrient  exception:  Frequency  of  dialysis  ..._ ..''''"Z''". 

Appeals 

Notification  of  changes  in  rate-setting  methooiologtes  and  paymerit  ra;es  " " 

Recordkeeping  and  cost  reporting  requirements  for  outpatient  maintenance  diaiysB 

Paymeci  of  independent  organ  procurement  organizations  and  hstocompatitMlrty  laboratones    

Organ  procurement  organi2aoor«'  (OPOs')  or  transplant  centers"  costs  for  kKlreys  sent  to" foreign' coontries' or 


transpianted  in  patients  other  than  Medicare  beriefinanes. 


Old  section 


413.170(a) 

413.170(b) 

413.170(C) 

413.170(d) 

413.170(e) 

413.170(f) 

413.170(g) 

413.170(g)(1) 

413.170(g)(2) 

413.170(g)(4) 

413.170(g)(5) 

413.170(g)(6) 

413.170(h) 

413.170(1) 

413.174 

413.178 

413.179 


Below  we  discuss  the  proposed 
content  of  Subpart  H. 

Section  413.180    Procedunjn  for 
Requesting  Exceptior.s  to  Payment  Rates 

We  would  redesignate  the  content  of 
§  413.170(f),  Procedures  for  requesting 
extjeptions  to  payment  rates,  as  new 
§413.180.  In  §4i3.180(d),  we  propose 
to  expand  this  item  to  provide  that  a 
facility  must  request  an  exception  to  its 
payment  rate  within  180  days  of: 

•  The  effective  date  of  its  new 
prospective  payment  rate(s); 


•  The  effective  date  that  H(TA  opens 
I  he  exceptions  process;  or 

•  An  extraordmary  cost-increasing 
event,  as  described  in  S  413.188. 

In  determining  the  180-day  period  in 
which  HCFA  issues  new  prospettive 
paymr-nt  rates  or  opens  the  exceptions 
pro<«;s.  HCFA  counts  the  effet.tive  date 
as  the  first  day  of  the  180-day  period 
because  payment  for  ESRD  services 
under  the  new  composite  rates  or  an 
approved  exception  begins  that  day.  An 
exception  request  with  all  required 
documentation  must  be  filed  with  the 
intermediary  by  the  180th  day.  Dehvery 


of  the  request  must  be  aa;omplished 
through  a  method  that  documents  the 
date  of  receipt  during  the  intermediar>''s 
regular  business  hours.  A  postmark  or 
other  similar  mark  does  not  serve  as 
documentation  of  the  date  of  receipt. 

Initially,  when  the  ESRD  prosperlive 
payment  rate  regulations  were 
promulgated,  HCFA  intended  to 
finnually  review  composite  rates. 
However,  when  HCFA  determined  that 
updated  rates  could  not  be  issued  in  the 
near  future,  it  opened  the  exceptions 
process  without  issuing  new  rates.  This 
allowed  ESRD  facilities  additional 
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opportunities  (other  than  when  new- 
rates  are  issued)  to  file  for  exceptions  to 
their  payment  rates.  HCFA  has  opened 
the  exceptions  process  twice,  permitting 
facilities  that  had  received  partial 
approvals,  new  facilities  or  facilities 
that  had  been  previously  denied 
exceptions  the  chance  to  file  for  an 
exception 

Ir.  §  413.180(f).  we  propose  to  require 
that  the  facility  applying  for  an 
exception  request  compare  its  most 
rei;*^ntly  completed  cost  report  with 
those  of  prior  years.  Such  cnmpnrisons 
may  reveal  significant  changes  that  may 
indicate  errors  or  probiems  wiih  the  cost 
or  statistical  data  and.  thus,  the  need  for 
HCP  A  to  more  mtensivelv  review  iiie 
applicable  area.  Any  chaiises  tc  cost  or 
statistical  data  (for  example,  treatments) 
mu.U  be  explained  and  the  explanation 
included  with  the  documentation 
siipiporting  the  exception  /-equest 

'■n  §§413-180(0(3)  and  4rvl82,  we 
would  require  that  ESKD  iacilities 
provide  documentation  showing  that 
their  excessive  costs  are  sperii^caliy  or 
directly  attributable  to  one  or  m.ore  of 
the  e.xceptioa  criteria.  As  an  exanijjle, 
\oT  an  atypical  service  intensity  request, 
the  facility  should  be  able  to  document 
the  excessive  costs  of  fumi.shing  care  to 
sicker  patients.  After  submitting 
evidence  that  it  treats  sicker  patients,  to 
document  higher  labor  costs,  the  facility 
should  submit  records  to  show  that 
either  a  more  experienced  and  better 
trained  nursing  staff  is  required  to  treat 
these  patients,  or  additional  nursing 
staff  time  is  needed,  or  both.  An 
example  of  the  type  of  records  that  a 
provider  should  submit  to  document  its 
higher  nursing  costs  could  consist  of 
stdfRng  schedules,  indicating  staff  anvl 
pstients  per  shift.  The  facility  could 
indicate  (on  the  schedules)  the  sicker 
patients  treated  and  the  more 
experienced  or  additional  staff  needed 
to  treat  them.  The  monthly  staffing 
schedules  should  represent  12  months 
a!id  coincide  with  the  actual  cost 
reporting  period  of  the  cost  report 
submitted  with  the  exception  request 

For  a  hospital  facility,  if  the  direct 
cost  of  nursing  staff  in  the  dialysis 
department  increased,  the 
administrative  and  general  (A  &  C)  costs 
allocated  to  that  department  would 
automatically  increase.  This  is  the  result 
of  liospital  cost  reporting  accounting 
protocol,  which  requires  A  &  G  cost.s  to 
be  allocated  on  the  basis  of  the 
accumulated  costs  of  the  other 
deportments.  The  accounting  protocol 
used  for  cost  reporting  is  separate  and 
distinct  from  identifying  the  actual  A  & 
G  costs  that  are  directly  attributable  to 
the  additional  nursing  staff  costs.  Since 
tiie  total  A  &  G  costs  represent  costs 


allocated  to  the  dialysis  department, 
they  do  not  accurately  reflect  the  actual 
A  &  G  costs  incurred  as  a  result  of  the 
additional  nursing  staff  costs.  The 
focility  must  separately  identify-  the  A  & 
G  costs  directly  attributable  to  the 
additional  nursing  staff  costs. 

In  §  413.180(g),  we  propose  tocodifv 
in  regulations  section  1881(b)t7)  of  the 
Act  by  providing  that  unless  HCFA 
disapproves  a  composite  rate  exception 
request  within  60  working  days  after  it 
i=  filed  with  its  intern.ediar\-.  the 
fcxt  eption  is  deemed  approved.  We 
believe  the  Congress  viewed  thp  60  davs 
a.s  beginning  when  we  have  a  fullv 
documented  exception  rtquest. 
Therefore,  the  first  day  for  counting  the 
60  working  days  is  the  dMe  ttiat  tr.ie 
exception  request  ir,  filed  with  all 
required  do<  umentation  with  the 
intermediary,  not  the  da»e  it  was  mailed 
nortlic  date-postmarked  on  the  package. 
For  this  reason,  facilities  are  advised  to 
send  their  requests  by  a  method  that 
documents  the  date  of  receipt  during  the 
inlermt'diary's  r»?gular  busine.?s  hours. 
We  would  require  that  intemiediarie.s 
review  and  process  all  except 'or. 
requests  within  13  working  days,  and 
we  would  process  tiie  exceptions  withiii 
45  working  days.  If  we  fail  to  process  a 
composite  rate  exception  request  limelv. 
we  would  deem  the  renal  facility's  rule 
request  approved. 

SrTlior.  413.182     Criteria  for  Approval 
of  E\reptinri  RfHjiiests 

We  propose  to  redesignate  the  content 
of  §413. 170(g).  criteria  for  approval  of 
exception  requests,  as  §  413.182.  In  this 
section  we  would  list  the  criteria  that 
m.iy  be  the  basis  of  a  rate  exception. 
These  criteria  are:  Atypical  service 
intensity  (p.:;nVnt  mix),  as  specified  in  a 
new  §413.184;  Isolated  essential  facilitv 
(new  §413.186);  Extraordinar> 
circumstances  (new  §  413,188);  Self- 
dialysis  training  costs  (new  §413  190); 
or  Frequencv  of  dialysis  (new 
§413192), 

HCFA  occasionally  receives  one- 
month  time  studies  from  facilities 
attc>n,pting  to  show  that  they  are  entitled 
to  an  exception.  HCFA  does  not  require 
one-month  tim.e  studies  and  has  not 
considered  a  one-month  time  study  as 
adequate  documentation  to  justify-  an 
exception.  In  the^vent  that  a  time  studv 
is  used,  an  applicant  should  refer  to  the 
general  Medicare  principles  regarding 
the  adequacy  of  periodic  time  sampling 
described  in  chapter  23  of  the  Provider 
Reimbursement  Manual  (HCFA 
Publication  15-1) 


Section  413.184     Pa\Tnfnt  Exception : 
Atypical  Senicc  Intensity  (Patient  Mixl 

In  new  §413.184,  paragraph  (a)  would 
repe.at  the  content  of  existing 
§  413.170(g)(1).  We  would  specify  in  a 
new-  paragraph  (b)  the  documentation 
required  of  a  facility  requesting  a  rate 
exception  under  this  provision 

We  would  require  tnat  a  facility 
submit  a  list  of  all  outpatient  dialysis 
patients  (including  all  home  patients! 
treated  during  the  most  recently 
t;ompleted  fiscal  or  c.a!end;.r  vear 
showing: 

•  P.'tierts  uho  received  tran.splants, 
in'.luding  the  da'e  of  transplant; 

•  Patients  a.voiting  a  transplant  wh.o 
a.-e  medically  able,  have  given  consent, 
aid  are  on  an  a'..tive  transplant  list,  and 
proiei  tei"  transplants; 

•  i^ome  p  itients: 

•  li.::'"  iliiv  patu'iits.  stafl  assisted  or 
s.'lf-dialysis; 

•  IndividUvji  p.s!:ent  diagnoses; 

•  I-iidbetic  patjents, 

•  Patients  isolated  becaMse  of  a 
(on':!},ious  disease; 

•  .^ge  cf  patients; 

•  Mortality  rate  broken  cut  bv  age  and 
di.igr.osis; 

•  Number  oT  patient  transfers,  rea-^ons 
for  transfers  and  any  related 
iniorTnation.  and 

•  Total  number  of  hospital 
admissions  for  the  facility's  patients, 
reason  for.  and  length  of  stay  for  eac  h 
admission. 

When  ad)udii;at!ng  exception 
request.^,  to  determine  i!  a  substantial 
proportion  of 'he  facility's  outpatient 
maintenance  dialysis  treatments  involve 
mere  intense  dialysis  services  and 
special  dialysis  procedures,  HCFA  will 
compare  the  above  data  submitted  bv 
providers  to  data  contained  in  HCFAs 
Patient  Profile  Tables.  The  info.-rr.ation 
in  the  Tallies  is  developed  annua'lv  and 
represents  inform.ition  on  perse;:;;  with 
end-stage  renal  disease  covered  b\ 
Medicare  While  the  number  of 
treatments  is  used  when  determining 
whether  a  facility  furnishes  a  substantial 
proportion  of  treatments  to  atvpical 
patients,  it  is  the  typical  or  the  etyp.cal 
patient  mix  that  generates  the  total 
treatment  count  used  in  this 
determination.  In  determining  whether 
a  facility's  patients  are  atypically  sick, 
each  patient  category  is  individually 
compared  to  its  corresponding  spet;ific 
norm  (national  average).  Various 
combinations  of  factors  might  lead  to  a 
determination  that  a  facility  has  an 
atypical  patient  mix.  For  example,  a 
facility  might  qualify-  for  an  exception 
for  atypical  patient  mix  if  the  per{;entage 
of  its  diabetic  patients,  older  patients, 
and  mortality  rate  were  significantly 
higher  than  the  national  averages. 
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By  its  very  nature,  an  exceptions 
process  addresses  situations  that  are  not 
anticipated,  and.  because  of  the  myriad 
combinations  of  factors  that  are 
possible,  we  cannot  articulate  a  single 
specific  standard  that  encompasses  all 
of  these  situations.  Instead,  HCFA  will 
evaluate  each  request  on  a  case-by-case 
basis  to  determine  if  the  characteristics 
of  the  patient  population  are  such  that 
it  might  be  beyond  the  facility's  control 
to  incur  higher  costs.  (Facilities  will  still 
have  to  demonstrate  that  the  atypical 
patient  mix,  in  fact,  caused  higher 
costs.) 

We  would  also  require  that  a  facility 
submit  the  following  documentation  on 
nursing  personnel  (registered  nurses 
(RNs),  licensed  practical  nurses  (LPNs), 
technicians  and  aides)  costs  incurred 
during  the  most  recently  completed 
fiscal  or  calendar  year  cost  report 
showing: 

•  Amount  of  remuneration  of  each 
employee; 

•  Number  of^ersonnel; 

•  Amount  of  time  spent  in  the 
dialysis  unit;  and 

•  Staff  to  patient  ratio  based  on  total 
hours,  with  an  analysis  of  productive 
and  nonproductive  hours. 

The  facility  must  demonstrate  that  its 
nursing  personnel  costs  have  been 
allocated  properly  between  each  mode 
of  care,  and  that  the  additional  nursing 
hours  per  treatment  are  not  the  result  of 
an  excess  number  of  employees  in  the 
outpatient  maintenance  renal  dialysis 
department.  Normally,  when 
determining  whether  there  is  an  excess 
number  of  employees  assigned  to  a 
facility's  dialysis  department.  HCFA 
uses  staff  to  patient  ratios.  However,  in 
addition  to  the  staff  to  patient  ratios,  we 
might  also  consider  staffing  schedules, 
as  previously  discussed. 

When  adjudicating  exception 
requests,  HCFA  will  utilize  the  above 
data  to  determine  if  the  facility's 
patients  received  significantly  more 
nursing  hours  per  treatment  than 
patients  would  receive  in  other  facilities 
and  whether  the  facility's  higher  per 
treatment  costs  were  necessitated  by  the 
special  needs  of  the  patients. 

We  would  also  require  that  a  facility 
submit  documentation  on  supply  costs 
incurred  during  the  most  recently 
completed  fiscal  or  calendar  year  cost 
report  showing: 

•  By  modality,  a  complete  list  of 
suppHes  used  routinely  in  a  dialysis 
treatment;  and 

•  The  make  and  model  number  of 
dialyzer  and  component  cost  of  each 
dialvzer. 

Tne  facility  must  demonstrate  that 
excess  supply  cost  per  treatment  is 
caused  by  the  special  needs  of  the 


patients  and  is  not  the  result  of 
inefficiency.  The  facility  must  submit 
documentation  to  demonstrate  that  it 
prudently  purchases  items  and  services 
(for  example,  uses  bulk  purchase 
discounts  when  available). 

When  adjudicating  exception 
requests.  HCFA  will  utilize  the  above 
data  to  determine  if  the  facility's 
patients  received  supplies  that  are 
medically  necessary  to  meet  special 
medical  needs  of  the  facility's  patients. 

Section  413.186    Payment  Exception: 
Isolated  Essentia]  Facility 

Wa  would  redesignate  §  413.170(g)(2) 
as  new  §413.186,  retain  the  existing 
content  of  §  413.170(g)(2)  and  add 
documentation  requirements  for 
facilities  to  use  when  applying  for  a 
payment  rate  exception  based  on  being 
an  i.solated  essential  facility. 

Isolated  Facility 

To  be  considered  "isolated,  '  a  facility 
must  document  that  it  is  located  outside 
an  established  Metropolitan  Statistical 
Area  end  provides  dialysis  to  a 
permenent  patient  population,  as 
opposed  to  a  transient  patient 
population. 

Essential  Facility 

To  be  considered  essential,  the  facility 
must  document  that  a  substantial 
number  of  its  patients  cannot  obtain 
dialysis  services  elsewhere  without 
substantial  additional  hardship  and  the 
additional  hardship  the  patients  will 
incur,  generally,  will  be  in  travel  time 
and  cost. 

Cost  per  Treatment 

The  facility  must  document  that  its 
cost  per  treatment  is  reasonable  and 
explam  how  the  facility's  cost  per 
treatment  in  excess  of  its  composite  rate 
relates  to  the  isolated  essential  facility 
criteria.  For  example,  if  a  facility  incurs 
highei  supply  costs,  it  will  need  to 
identify  the  additional  costs  incurred  on 
a  per  treatment  basis  and  then  relate 
that  additional  cost  per  treatment  to  the 
exception  criteria. _ 

Additional  Information 

The  facility  must  also  furnish,  in  a 
formal  that  concisely  explains  the 
facility's  cost  and  patient  data  to 
support  its  request,  the  following 
information: 

•  A  list  of  current  andrequested 
payment  rates  for  each  modality. 

•  An  explanation  of  how  the  facility's 
costs  in  excess  of  its  composite  rate 
payment  are  attributable  to  the  isolated 
essential  facility  ciiteria  specified  above 
in  this  .section. 


•  An  explanation  of  any  unusual 
geographic  conditions  in  the  area 
surrounding  the  facility. 

•  A  copy  of  the  latest  filed  cost  report 
and  a  budget  estimate  for  the  next  12 
months  on  cost  report  forms. 

•  An  explanation  of  unusual  costs 
reported  on  the  facility's  actual  or 
budgeted  cost  reports  and  any 
significant  changes  in  budgeted  costs 
and  data  compared  to  actual  costs  and 
data  reported  on  the  latest  filed  cost 
report. 

•  The  name,  location  of,  and  distance 
to.  the  nearest  ESRD  facility. 

•  A  list  of  patients,  treatment 
modality,  commuting  distance  and 
commuting  time  to  current  and  next 
nearest  ESRD  facility. 

•  The  historical  and  projected  patient 
to  staff  ratios  and  number  of  machines 
used  for  maintenance  dialysis 
treatments. 

•  A  computation  of  the  facility's 
treatment  capacity,  computed  by 
dividing  the  maintenance  treatments 
actually  furnished  by  the  total 
maintenance  treatments  that  could  have 
been  furnished  (in  other  words,  total 
stations  multiplied  by  the  number  of 
hours  of  operation  divided  by  the 
average  length  of  dialysis)  for  the  vear. 

•  The  geographic  boundaries  arid 
population  size  of  the  facility's  service 
area. 

Section  413.188    Payment  Exception . 
Extraordinary  Circumstances 

We  would  redesignate  §413. 170(g)(4) 
as  §413.188  with  no  changes  except  for 
the  addition  of  internal  paragraph 
coding. 

Section  413.190    Payment  Exception 
Self-Dialysis  Training  Costs 

In  new  §413.190.  paragraph  (a)  would 
repeat  the  content  of  existing 
§  413.170(g)(5).  To  that  we  would  add 
the  documentation  that  we  would' 
require  of  a  facility  requesting  a  rate 
exception  under  this  provision.  We 
would  require  that  a  facility  justif\'  its 
exception  request  by  separately 
identifying  those  elements  contributing 
to  its  costs  in  excess  of  the  composite 
training  rate.  We  consider  the  facility's 
total  costs,  cost  finding  and 
apportionment,  including  its  allocation 
methodology,  to  determine  if  costs  are 
properly  reported  by  treatment 
modality.  Exception  requests  for  a 
higher  training  rate  will  be  granted  onlv 
with  respect  to  those  cost  components 
relating  to  training  such  as  technical 
staff,  medical  supplies,  and  the  special 
costs  of  education  (manuals  and 
education  material).  Overhead  and  other 
indirect  costs  do  not  generally  form  a 
basis  for  granting  an  exception. 
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The  facility  must  provide  the 
following  information  to  support  its 
exception  request: 

•  A  copy  M  the  facility's  training 
program. 

•  Computation  of  the  facility's  cost 
per  treatment  for  maintenance  and 
training  sessions  including  an 
explanation  of  the  cost  difference 
between  the  two  modalities. 

•  Class  size  and  patients'  training 
schedules. 

•  Number  of  training  sessions 
required,  by  treatment  modality,  to  train 
patients. 

•  Number  of  patients  trained  for  the 
current  year  and  the  prior  2  years  on  a 
monthly  basis. 

•  Projection  for  the  next  12  months  of 
future  training  candidates. 

•  The  number  and  qualifications  of 
staff  at  training  sessions. 

Accelerated  Training  Exception 

An  ESRD  facility  may  bill  Medicare 
for  a  dialysis  training  session  only  when 
a  patient  receives  a  dialysis  treatment 
(which  normally  is  three  times  a  week). 
If  an  ESRD  facility  elects  to  train  all  its 
patients  using  a  particular  modality 
more  often  than  during  each  dialysis 
treatment  and,  as  a  result,  the  number 
of  its  billable  training  dialysis  sessions 
is  less  than  its  actual  training  sessions, 
the  facility  may  request  a  composite  rate 
limited  to  the  lesser  of  the  facility's 
projected  training  cost  per  treatment 
(CPT)  or  the  CPT  the  facility  would  have 
received  in  training  a  patient.  For 
example,  facility  x  trains  patients  5  days 
a  week  for  a  3-week  training  period  (15 
training  sessions).  Facility  Y  trains 
patients  only  during  a  dialysis  session, 
3  per  week,  but  for  a  5-week  training 
period.  Both  fecilities'  composite 
training  rates  were  determined  to  be 
$150  per  treatment.  Facility  X's 
payment  would  be  adversely  affected, 
since  its  payment  would  be  limited  to 
the  number  of  billable  training  sessions. 
Facility  X's  payment  would  be  $1,350  (3 
weeks  x  3  treatments  per  week  x  $150) 
compared  to  facility  Y's  $2,250  pa)-ment 
(5  weeks  x  3  treatments  per  week  x 
$150).  To  correct  this  situation,  an 
exception  may  be  approved  (assuming 
the  facility  documents  costs)  to  increase 
facility  X's  rate  not  to  exceed  $250  per 
treatment  ($2,250  ■>■  9). 

An  ESRO  facility  may  bill  a  maximum 
per  patient  of  25  training  sessions  for 
hemodialysis  training  and  15  training 
sessions  for  continuous  cycling 
peritoneal  dialysis  (CCPD)  and 
continuous  ambulatory  peritoneal 
dialysis  (CAPD)  training.  To  ensure 
adequate  patient  training,  HCFA 
presumes  a  minimum  number  of 
training  sessions  per  patient  in 


calculating  exception  rates,  15  for 
hemodialysis  and  5  for  CAPD  and 
CCPD,  where  the  renal  facility's  actual 
experience  is  less  than  the  minimum 
number  of  training  sessions.  The 
minimum  and  maximum  numbers  are 
based  on  HCFA's  national  data  and 
general  program  statistics.  These 
numbers  represent  the  minimum  and 
maximimi  number  of  treatments 
necessary  to  adequately  train  a  patient 
and  have  been  established  to  avoid 
paying  any  additional  costs  associated 
with  over-training  as  well  as  assuring 
that  quality  of  care  is  not  jeopardized  by 
not  adequately  training  a  patient. 

For  example,  a  facility  trains  ail  its 
CAPD  and  CCPD  patients  in  3  training 
sessions,  and  its  composite  training  rate 
is  determined  to  be  $150.  To  calculate 
a  facility's  training  exception  rate,  the 
facility's  training  rats  is  multiplied  by 
15  (the  maximum  training  sessions  per 
patient)  and  then  divided  by  the 
facility's  actual  training  sessions,  unless 
the  actual  sessions  are  less  than  the 
minimum.  Using  the  facility's  actual 
training  sessions,  the  exception  training 
rate  would  be  $750  ($150  x  15  =  $2,250 
+  3).  However,  based  on  using  the 
minimum  of  5  training  sessions,  the 
approved  training  rate  would  be  $450 
($150x15  =$2250  +  5). 

To  justify  an  accelerated  training 
exception  request,  an  ESRD  facility 
must  document  that  all  training  sessions 
provided  under  a  particular  modality 
are  to  be  provided  during  the  shorter  but 
more  condensed  period.  The  facility 
must  submit  with  the  exception  request 
a  list  of  patients,  by  modality,  trained 
during  the  most  recent  cost  report 
period,  and  the  list  must  include  each 
beneficiary's  name,  age,  and  training 
status  (completed,  not  completed,  being 
retrained,  or  in  the  process  of  being 
trained).  The  total  treatments  from  the 
patient  list  must  agree  with  the  total 
treatments  reported  on  the  cost  report 
filed  with  the  request.  We  propose  to 
deny  exception  requests  that  a  facility 
submits  without  the  above 
documentatiun. 

Section  413.192    Paymen  t  Exception 
Frequency  of  Dialysis 

We  would  redesignate  paragraph 
(g)(6)  of  §  413.170  as  §  413.192  and  add 
the  following  provisions. 

Existing  §  412.170(g)(6)  specifies  that, 
to  quahfy  for  an  exception  to  the 
prosp)ective  payment  rate  based  on 
frequency  of  dialysis,  the  facility  must 
have  a  substantial  portion  of  outpatient 
maintenance  dialysis  treatments 
furnished  to  patients  who  dialyze  less 
frequently  than  three  times  per  week.  A 
facility  that  furnishes  a  substantial 
portion  of  outpatient  maintenance 


dialysis  services  to  patients  who  dialyze 
less  frequently  than  {hree  times  per 
week  typically  has  higher  costs  per 
treatment  because  the  treatments  that 
are  furnished  to  these  patients  last 
longer  and  involve  higher  labor  and 
supply  costs.  Fur  a  facility  to  qualify  as 
having  a  substantial  portion  of 
outpatient  maintenance  dialysis 
treatments  furnished  to  patients  who 
dialyze  less  frequently  than  three  times 
per  week,  a  facility  must  be  able  to 
document  that  it  has  a  decrease  in 
treatments  in  excess  of  15  percent,  and 
cost  increases  due  to  frequency.  Because 
the  facility  is  only  dialyzing  patients 
twice  a  week  instead  of  three  times,  if 
100  percent  of  their  patients  dialyze 
twice  a  week,  the  faciUty  would  lose 
33.3  percent  of  treatments  on  an  annual 
basis.  HCFA  has  determined  that  15 
percent  of  lost  treatments  is  substantial. 

The  percentages  calculated  above,  and 
HCFA's  determination  of  what  is 
substantial  is  explained  below.  If  a 
facility  had  200  patients  and  all  the 
patients  dialyzed  twice  a  week,  then  the 
facility  would  be  losing  200  billable 
treatments  a  week  or  33.3  percent.  This 
calculation  is  as  follows: 
200  patientsx3  times  a  week=600 

treatments  a  week; 
200  patientsx2  times  a  week=40e 

treatments  a  week; 
Lost  treatments=200  treatments  a  week. 
Lost  treatments+total 

treatments=percentage  of  lost 

treatments  (200+600=33.3  percent). 

To  airive  at  a  reasonable 
determination  of  substantial,  we 
concluded  that  slightly  less  than  half  a 
facility's  treatments  would  have  to  be 
furnished  to  patients  who  dialyze  less 
hequently  than  three  times  a  week.  This 
calculation  is  as  follows: 
200  patientsx3  times  a  week=600 

treatments  a  week; 
100  patientsx2  times  a  week=200 

treatments  a  week; 
100  patientsx3  times  a  week=300 

treatments  a  week;' 
Total  treatments  fumished=500 

treatments  a  week. 
Lost  treatment s= 100  treatments 

(100^00=16.67  percent). 

We  prop>ose  to  require  that,  in  order 
to  document  that  it  furnishes  a 
substantial  number  of  dialvsis 
treatments  at  a  frequency  less  than  three 
times  per  week,  a  facility  submit  the 
following  information.  The  facility  must 
submit  a  list  of  patients  who  received 
outpatient  dialysis  treatments  for  the 
latest  historical  cost  report  that  is  being 
filed  with  the  request.  The  list  must 
indicate — 

•  Whether  the  patients  are 
permanent,  transient  or  temporary; 
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•  The  medically  prescribed  frequency 
of  dialysis;  and  ~  - 

•  The  number  of  dialysis  treatments 
that  each  patient  received  on  a  vveeklv 
and  yearly  basis  and  an  explanation  of 
any  discrepancy  between  that 
ralculation  and  the  number  of 
treatments  reported  on  the  facility's  cost 
report. 

The  facility  must  also  submit  a  list  of 
patients  used  to  project  treatments.  The 
list  must  indicate — 

•  Whether  the  patients  are 
permanent,  transient  or  temporary; 

•  The  medically  prescribed  frequency 
nf  dialysis; 

•  The  number  of  dialysis  treatments 
that  each  patient  is  projected  to  roceiye 
on  a  weekly  and  yearly  basis,  an 
explanation  of  any  discrepancy  between 
that  calculation  and  the  number  of 
treatiiients  reported  on  the  facility's 
projected  cost  report,  and  an 
explanation  for  any  change  between 
prior  actual  and  projected  data. 

In  order  for  HCFA  to  determine  if  the 
facility  meets  the  15  percent 
requirement  discussed  above,  the 
following  information  must  be 
submitted: 

•  A  schedule  showing  the  number  of 
treatments  to  be  furnished  tw-ice  a  week 
and  the  number  of  treatments  that 
would  have  been  furnished  if  each 
beneficiary  were  dialyzed  three  times  a 
week,  including  a  computation  of  the 
facility's  projected  cost  per  treatment 
using  projected  treatments  based  on  the 
twice  a  week  calculation  and  the  three 
times  a  week  calculation. 

•  A  schedule  showing  the 
computation  of  the  percentage  decrease 
in  the  number  of  treatments,  which 
must  be  at  least  15  percent  to  be  deemed 
sub<;tantial  for  approval  of  an  exception. 

Section  423.194    Appeals 

Existing  §41 3. 170(h)  would  be 
redesignated  as  §413.194.  In  new 
&413.194,  in  addition  to  coding  and 
editorial  changes,  we  would  make  clear 
that  exhaustion  of  administrative 
remedies  is  a  prerequisite  for  judicial 
review. 

Section  413.196    Notification  of 
Changes  in  Rate-Setting  Methodologies 
and  Payment  Rates 

Existing  §413. 170<i)  would  be 
redesignated  as  §413.196  with  only 
coding  and  editorial  changes. 

Section  413.198    Recordkeeping  and 
Cost  Reporting  Requirements  for 
Outpatient  Maintenance  Dialvsis 

Existing  §413.174  would  be 
redesignated  as  §  413.198. 


Section  4 1 3.200    Payment  of 
Independent  Organ  Procurement 
Organizations  and  Histocompatibility 
Laboratories 

Existing  §413.178  would  be 
redesignated  as  §413.200.  In  new 
§  413.200(b),  we  would  revise  the 
deTinition  of  "Freestanding"  We  would 
provide  that  an  organ  procurement 
organization  (OPO)  or  a 
histocompatibility  laboratorv  is 
freestanding  unless  it — 

•  Is  subject  to  the  control  of  the 
hospital  with  regard  to  the  hiring,  firing, 
training  and  pacing  of  emplovees;  and 

•  fe  considered  as  a  department  of  the 
hospital  for  insurance  purposes 
(including  malpractice  insurance, 
general  liability  insurance,  worker's 
compensation  insurance,  and  emplovpe 
retirement  insurance). 

We  would  remove  from  the  definition 
of  "freestanding"  the  requirement  that 
hospital-based  OPOs  ser\  ice  a-single 
transplant  center.  Section  4009(g)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Public  Law  100-203)  required 
that  OPOs  be  designated  by  Medicare  to 
include  no  more  ihan  one  OPO  per 
service  area.  As  the  certification  process 
limited  only  one  to  an  area  and  some  of 
the  OPOs  were  hospital-based,  limiting 
the  OPOs  responsibility  to  a  single 
transplant  center  became  impractical. 
An  OPO  (whether  independent  or 
hospital-based)  is  required  to  service  all 
transplant  centers  in  its  area. 
Accordingly,  it  Would  be  very  rare  when 
a  hospital-based  OPO  would  service  a 
single  transplant  center.  -  - 

Section  413.202    Organ  Procurement 
Organizations'  I  OPOs  )  or  Transplant 
Centers '  Costs  for  Kidneys  Sent  to 
Foreign  Countries  or  Transplanted  in 
Putients  Other  Than  Medicare 
Beneficiaries 

Existing  §413.179  would  be 
redesignated  as  §413.202  with  changes 
discussed  below. 

Organ  Acquisition  Costs 

Toen.sure  that  there  is  a  more 
reasonable  and  accurate  detennination 
of  the  Medicare  program's  share  of  heart 
and  lung  acquisition  costs,  we  propose 
to  pay  transplant  hospitals  using  the 
same  method  that  we  use  to  determine 
Medicare's  share  of  the  co.st  of  acquiring 
kidneys.  As  noted  earlier,  organ 
acquisition  costs  are  paid  to  Medicare- 
(  ertiried  transplant  centers  as  cost 
passthroughs  (§  412.1 13(d)).  The  cost  of 
acquiring  kidneys  for  transplant  is 
determined  by  using  a  formula  specified 
in  §413.179.  Existing  §413.179 
(redesignated  as  §413.202  in  this 
proposed  rule)  requires  that  transplant 


hospitals  compute  Medicare  kidney 
acquisition  costs  based  on  the  ratio  of 
the  number  of  usable  kidneys 
transplanted  into  Medicare  beneficiaries 
to  the  total  number  of  usable  kidnevs 
applied  to  reasonable  costs.  We  propose 
to  expand  the  applicability  of 
redesignated  §  413.2^2  to  include  hearts 
and  livers  by  making  it  apply  to 
"organs"  instead  of  "kidneys."  We 
believe  that  this  revision  would  result  in 
a  more  reasonable  determination  of 
Medicare  heart  and  liver  acquisition 
costs  because  the  kidney  formula  more 
fairly  accounts  for  Medicare's  portion  of 
such  costs,  including  organ  wastage.  We 
would  crossrefer  §412.113  to  §413.202 
to  ensure  proper  cost  determination. 

By  making  this  change,  we  would 
ensure  that  acquisition  costs  of  organs 
transplanted  in  non-Medicare  recipients 
are  excluded  from  Medicare  pavment. 
Section  1861(v)(l)(A)  of  the  Act  requires 
that  the  cost  of  services  be  borne  bv  the 
appropriate  payor.  Accordingly,  the  cost 
associated  with  organs  not  used  by 
Medicare  beneficiaries  must  be  borne  by 
the  responsible  individual  or  third  party 
payor.  The  law  precludes  Medicare  from 
paying  any  costs  associated  wnth  organs 
not  used  by  Medicare  beneficiaries. 

Consequently,  we  would  require  that 
Medicare-certified  transplant  centers 
and  organ  procurement  organizations 
(OPOs)  separate  costs  associated  with 
organs  transplanted  in  non-Medicare 
recipients  from  Medicare  allowable 
costs  prior  to  final  settlement  by  the 
Medicare  fiscal  intermediary.  To 
separate  costs,  we  would  require  that 
the  transplant  centers  compute  the  ratio 
of  the  number  of  organs  used  for  ■ 
Medicare  beneficiaries  to  the  total 
number  of  organs  used  and  adjust  the 
costs  for  organs  transplanted  in  patients 
other  than  Medicare  beneficiaries 
(proposed  §413.202). 

Pax-ment  for  Erythropoietin  fEPO}/ 
Epoietin  (EPOf 

Erythropoietin  (EPO)  is  an  anti- 
anemia  drug  given  to  dialysis  patients 
with  a  specified  level  of  anemia. 
Payments  to  ESRD  facilities  are  made  in 
increments  of  1,000  unit  doses,  rounded 
to  the  nearest  100  units.  Section  13566 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA  '93)  decreased  the 
maximum  payment  for  EPO  from  $11  to 
SIO  per  1.000  units,  which  is  specified 
in  section  1881(b)(ll)(B)(ii)  of  the  Act. 
This  amount  is  subject  to  adjustment  by 
HCFA,  if  necessary.  Existing 
§413.1 70(c)  provides  that  HCFA 
publishes  annually  a  Federal  Register 
notice  indicating  whether  an  update  in 
the  EPO  payment  amount  is  appropriate 
and  requesting  public  comment.  We 
would  revise  redesignated  § 413.1 74(i'}  " 
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to  add  the  statutory  reference  and  to 
clarify  that  when  we  determine  that  an 
adjustment  to  the  payment  amount  is 
necessary,  we  publish  a  Federal 
Register  notice  proposing  a  revision  to 
the  EPO  payment  amount,  but  that  we 
will  no  longer  publish  a  notice  routinely 
on  an  annual  basis. 

III.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  conbider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates" 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  to  the  final  rule. 

IV.  Collection  of  Information 
Requirements 

Sections  413.184.  413.186.  413.190. 
and  413.192  of  the  regulations  contain 
information  collection  or  recordkeeping 
requirements,  or  both,  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  The 
information  collection  requirements 
concern  the  documentation  required  of 
a  facility  furnishing  dialysis  services  to 
patients  with  end  stage  renal  disease 
that  requests  an  exception  to  the 
prospective  payment  rate.  The 
respondents  who  will  provide  the 
information  include  providers  that 
furnish  dialysis  services  to  patients  with 
end  stage  renal  disease.  No  new 
reporting  burden  wrill  exist  as  a  result  of 
this  regulation,  since  we  propose  to 
place  in  regulations  current 
documentation  requirements  already 
published  in  Chapter  27  of  the  PRM. 
Therefore,  the  public  reporting  burden 
forthis  collection  of  information  would 
be  the  same  as  that  for  Chapter  27, 
which  was  approved  by  OMB  on 
September  21.  1991  for  use  through 
September  30,  1994,  under  control 
number  0938-0296.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  information  collection 
and  recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whose 
name  appears  in  the  "ADDRESSES" 
section  of  this  preamble.  A  notice  will 
be  published  in  the  Federal  Register 
after  approval  of  the  regulations' 
information  collection  requirements  is 
obtained. 

V.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibilitv  Act 
(RFA)t5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 


rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  hospitals  and  ESRD 
facilities  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

Also,  section  n02(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulator\-  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
l]02fb)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  .\rea  and  has  fewer  than  50 
beds. 

Papnent  Exception  Bequests 

The  purpose  of  this  portion  of  the 
proposed  rule  is  to  codify  in  regulations 
existing  policy  concerning  an  ESRD 
facility's  request  for  an  exception  to  its 
prospectively  determined  pa\-ment  rate. 
This  policy  is  contained  in  chapter  27 
of  the  Provider  Reimbursement  Manual 
(PRM).  This  proposed  rule  would  affect 
all  ESRD  facilities,  including  hospital- 
based  and  freestanding,  that  file  for  an 
ESRD  exception  request. 

Our  records  indicate  that  as  of 
December  31,  1990,  there  were  1,968 
facilities  eligible  to  file  exception 
requests.  Of  these,  275  or  14  percent  of 
the  facilities  filed  exception  requests 
during  the  December  1,  1989  to  May  29, 
1990  exception  period.  This  resulted  in 
194  granted  requests  (mostly  partially 
granted)  and  81  denials.  During  our 
most  recent  e.xception  request  cycle,  for 
the  period  March  1,  1991  through 
August  27,  1991.  135  facilities  filed 
exception  requests.  This  resulted  in  87 
requests  being  granted  at  least  in  part 
and  48  denials. 

Under  current  procedures,  an  ESRD 
facility  req:!o-,ting  an  exception  to  its 
prospective  payment  rate  complies  with 
the  in.structions  contained  in  chapter  27 
of  the  PRM.  A  facility  whose  request  is 
granted  only  partially  or  is  denied  an 
exception  may  appeal  its  request  to  the 
Provider  Reimbursement  Review  Board 
(PRRB).  The  PRRB  is  bound  by  the 
statute  and  regulations  and,  in 
interpreting  them,  may  come  to  a 
different  conclusion  than  if  it  followed 
program  instructions.  If  we  codify  in 
regulations  details  now  found  in  the 
PRM  instructions,  the  PRRB  would  be 
presented  with  more  specific  bases  for 
adjudicating  an  appeal  of  a  partially 
denied  or  denied  exception  request. 


Organ  Acquisition  Costs 

In  1992,  there  were  66  hospitals 
certified  to  perform  heart  transplants 
and  33  hospitals  certified  to  perform 
liver  transplants.  These  amount  to  less 
than  two  percent  of  all  Medicare 
participating  hospitals.  In  1991,  there 
were  182  liver  transplants  and  335  heart 
transplants  performed  on  Medicare 
beneficiaries.  Although  the  number  of 
Medicare  transplants  represents  less 
than  one-fourth  of  the  total  number  of 
heart  and  liver  transplants,  a 
preliminary  review  of  cost  repti.-l  data 
indicates  the  average  Medicare 
acquisition  cost  per  liver  and  per  heart 
is  higher  than  the  average  non-Medicare 
acquisition  cost  Most  organ 
procurement  costs  are  incurred  before  a 
recipient  is  identified  as  a  Medicare 
beneficiary;  thus,  we  do  not  believe  the 
Medicare  program's  share  of  acquisition 
costs  should  e.xceed  the  non-Medicare 
share.  We  believe  that  the  current 
method  of  cost  reimbursement  contains 
the  potential  for  transplant  centers  to 
include  some  non-Medicare  costs  in  the 
Medicare  costs. 

This  proposed  rule  would  extend  the 
formula  used  to  compute  kidney 
acquisition  costs  to  other  organs, 
including  hearts  and  livers.  Acquisition 
costs  would  be  based  on  the  ratio  of  the 
number  of  usable  organs  transplanted 
into  Medicare  beneficiaries  to  the  total 
number  of  usable  organs.  It  would  not 
affect  our  obligation  to  pay  allowable 
organ  acquisition  costs,  but  would 
prevent  Medicare  from  bearing  costs 
associated  with  non-Medicare 
procedures.  Based  on  the  number  of 
Medicare  organ  transplants,  we 
anticipate  aiuiual  Medicare  program 
savings  associated  with  this  provision  of 
less  than  $5  million.  Facilities  that  have 
been  correctly  reporting  non-Medicare 
acquisition  costs  would  not  be  affected 
by  this  proposal.  Facilities  that  have  not 
would  find  their  Medicare  pavments 
reduced  to  better  reflect  Medicare's 
sh^re  of  allowable  acquisition  costs. 

For  the  reasons  stated  above,  we  are 
not  preparing  analyses  for  either  the 
RF.^  or  section  1  ld2(b)  of  the  Act  since 
we  have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  result  in  a  significant  economic 
impac  t  on  a  substantial  number  of  smaU 
entities  and  would  not  have  a 
significant  econo.mic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
E.xecutive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 
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List  of  Subjects 
42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reportiag  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  fdcilities,  Kidney  diseases, 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeepmg  requirements. 

42  CFR  Pert  41-3 

Adin!nislxjti\e  piractjce  and 
procediire,  Health  facilities.  Health 
professions,  Kidney  diseases.  Medicare, 
Reporrmg  and  recordkeepir.g 
require.-nents.  Rural  area,  X-ra>s. 

42  OR  Chapter  IV  would  be  amended 
es  set  forth  bt^lou : 

A.  42  CFR  part  412  is  air.er.ried  as 
follows: 

PART  412— PROSPECT5VE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  Th?  authority  citation  for  part  412 
is  revised  to  read  as  follcw  s. 

Authoril>-:  Sees.  1102.  IblSje),  1820,  1871, 
1831.  and  18b6  of  the  Social  Ser  uriSy  Act  (42 
use  13C2,  1395g!e),  139Si  4.  noVhh, 
1395rr,  and  1395wwj. 

2.  Section  412.113  is  ameaded  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  412.113    Other  payn^.ents. 
•         •         «         •         « 

(d)  Ht-crt,  kidney,  and  liver 
acquisition  costs  incurred  bv  kospitaJs 
with  cpprovfd  trunsplantution  ct-ntem. 
Payment  for  heart,  kidney,  and  bver 
acquisitioji  costs  inrurred  by  hospitals 
with  approved  tr?nsplantafi'on  renters  is 
made  on  a  reasur.abie  cost  basis,  es 
provided  in  §413.202. 

B.  42  CFR  pa;1  413  i.<;  amrndeii  ^s 
follow?: 

PART  41,i-PR<NCiPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMEIfr  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  41:^ 
f  ont in uf's  to  read  as  follows: 

Authority:  St-i.s.  1102,  1814!b).  181^, 
1!>.^3;3),  lHtil(v).  i:-J71,  1831,  18h3.,ind  l-'ob 
wf  fho  Sc:ciA\  .Sf-curitv  Au  os  ciii.en'J'-ii  M:' 
U.S  C.  1302   1395nH.  1395^.  nt)5)(  :) 
1395x(v).  1.3->5hh.  1395rr.  H'J-^ft   md 
1395  WW  1. 

2.-3.  Section  413.170  is  revised  to 
read  as  follows: 


§413.170    Scope. 

Basis  and  purpose.  This  subpart 
implements  section  1381{bK2)  and  (b)(7) 
of  the  Act  by- 
la)  Setting  forth  the  principles  and 
authorities  under  which  HCFA  is 
authorized  to  estabhsh  a  prospective 
payment  system  for  outpatient 
maintenance  dialysis  furnished  in  or 
under  the  supervision  of  an  ESRD 
facility  approved  under  subpart  IJ  of 
pari  405  of  this  chapter  (referred  to  as 
"facility"  in  this  section).  For  purposes 
of  tfcis  section  and  §413.198.  oiitpatient 
maintenance  dialysis  means  outpatient 
diahysis.  home  dialysis  and  st  If-dialysis 
and  home  dialvsis  training,  as  defined 
in  §405.2102(f)(2)(ii).  (f)(2)(iii),  and 
(f)(3)  of  this  chapter,  and  includes  all 
items  and  services  spr cified  in 
§§  410.50  and  410.52  of  this  chapter. 

(b)  fVoviding  procedures  and  criteria 
under  which  a  facility  may  receive  an 
exception  to  the  prnspt-rtive  payment 
rate$  established  under  this  section;  and 

(c)  Esiabhshing  procedures  and 
criteria  for  a  facility  to  appeal  its 
payment  amount  under  the  prospective 
payment  system. 

4.  A  new  §413.172  is  added  to  re.ad 
as  follows: 

§413.172    Phnctp'es  of  pras;>6ctive 
payment 

(a)  Payment.s  for  outpatient 
msinten.inc  e  dialysis  are  baseil  >jn  rates 
set  prospectn  ely  by  HCFA. 

(b)  Ail  "pproved  ESRD  facihties  must 
accept  the  prospective  payment  rates 
es!  iblished  by  HCFA  as  payment  in  hill 
far  covered  outpatient  maintenance 
dialysis. 

(c)  HCFA  publishes  th»:  methodology 
uM?d  to  establish  payir-tint  rstes  and 
i..h;-;i^!^s  in  these  rntcs  in  the  Federal 
Rej??Mer.  as  providrd  in  §4i:<.19fi(b). 

§413,174    [Redesignated  as  §413.155] 

5.  Existing  section  413.174  is 
n  defignRted  as  §  4 1 3.1 93. 

6  t\  nc-.v  s  4i  T  1 74  !:-,  added  ?«>  read 
;?5  follows: 

S  4l3ii74    P.-ospectrve  ra*? ,  i^r  h.  3p:Uu«- 
basei  a.Tl  independent  ESRC>  rscifities. 

('Olln  accordamce  with  se<.iion 
183-!(bl;7)  of  :he  Act,  HCFA  ettai.lishrs 
pn)^^-'.tivf:  niei  usi;;g  a  methoJoIoKv 

(■J)pifr(::rentir!te&  between  hospitiil- 
b.-jsed  facilities  and  ind.-perident  E.SRD 
{.ici!i|i"s; 

!2)  Effectively  enct.urages  effiiior.l 
dt!iv«ry  of  difilysi.s  services;  ;ind 

CO  Provides  incentive.s  for  increasing 
tht;  use  of  hom-.i  dialysis. 

(b)  For  purposes  of  rate-sctling  end 
piiyinent  under  this  scttion,  HCFA 
c  onsiders  any  facility  that  does  not  meet 


ail  of  the  criteria  of  a  hospital-based 
facihly  to  be  an  independent  facility.  A 
determination  under  this  paragraph  is 
an  initial  determination  under  §498.3  of 
this  chapter. 

(c)  For  purposes  of  rate-setting  and 
payment  under  this  section,  HCFA  will 
determine  that  a  facility  is  hospitj- 
based  if  the — 

(1)  Facility  and  hospital  are  subject  to 
the  bylaws  and  operating  decisions  of  a 
common  governing  board.  This 
governing  board,  which  has  final 
edministrative  responsibility,  approves 
all  pe.-^onnel  actions,  appoints  medical 
staff,  and  carries  out  similar 
management  fimctions; 

(2)  Facility's  director  or  administrator 
is  under  the  supervision  of  the 
hospital's  chief  executive  officer  and 
reports  through  him  or  her  to  the 
governing  board; 

(3)  Facility  personnel  policies  and 
practices  conform  to  those  of  the 
hospital; 

(4)  Administrative  functions  of  the 
facility  (for  example,  records,  billing, 
laundry,  housekeeping,  and  purcha.sing) 
are  integrated  with  those  of  the  hospital: 
and 

(5)  Facility  and  hospital  are 
financially  integrated,  as  evidenced  by 
the  cost  report,  which  reflects  allocation 
of  overhead  to  the  facility  through  the 
required  stej>-down  methodology. 

(d)  In  determining  whether  a  facility 
is  hospital-based,  HCFA  does  not 
consider — 

(1)  An  agreement  between  a  faciJity 
and  a  hospital  concerning  patient 
referral; 

(2)  A  .shared  service  arrangemenl 
bffwofin  a  facility  and  a  hospital;  or 

(3)  The  physical  location  of  a  facility 
on  the  p-erai.sf-s  of  a  hospital. 

(e)  If  all  the  phy.sicians  furnishing 
seni-cs  to  patients  in  an  ESRD  facility 
r  left  the  initial  mothod  of  payn^.ent  [as 
dosrribpd  in  §414.313(c)  of  this 
Rub<-hap;i:r),  fhs  prospective  rate  [=:s 
d<.scr;bi>d  ill  paragraph  (a)  of  this 
s/'ction)  raid  to  \h?.t  facility  is  incn-ascd  " 
by  an  add-on  amo-jnt  PS  dercribed  iij 
§414.31,?. 

(0  Erj  thr;jpoielin  (EPOj/Epoietin 
(EPf)). 

(1)  Wh'in  Ei»0  is  fu.T.ished  to  an 
ESRD  p.>t;enl  by  a  Medicare  nppro-vi  (i 
E.SRD  f:^rflity  or  a  supplier  of  hum" 
dialysis  rqnlp.iient  and  supphes, 
payment  is  based  on  the  amount 
spr-cifu'd  in  p-mgraph  (0(3). of  this 
set  lion. 

(2)  The  payment  is  made  only  on  an 
assigrunent  basis,  that  is,  directly  to  the     . 
f.'jcility  or  supplier,  which  must  ac<.ept, 

as  payment  in  full,  the  amount  thai 
HCFA  dftennines. 
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(3)  HCFA  determines  the  payment 
amount  in  accordance  with  the 
following  rules: 

(i)  The  amount  is  prospectively 
determined,  as  specified  in  section 
1881{b)(ll)(B)(ii)  of  the  Act.  reviewed 
and  adjusted  by  HCFA,  if  necessary,  and 
paid  to  hospital-based  and  independent 
dialysis  facilitias  and  to  suppliers  of 
home  dialysis  equipment  and  supplies, 
regardless  of  the  location  of  the  facility, 
supplier,  or  patient. 

(ii)  If  HCFA  determines  that  an 
adjustment  to  the  payment  amount  is 
necessary.  HCFA  publishes  -i  Federal 
Register  notice  proposing  a  revision  to 
the  EPO  payment  amount  and 
requesting  public  comment. 

(iii)  Any  increasa  in  this  amount  for 
a  year  does  not  exceed  the  percentage 
increase  (if  any)  in  the  implicit  price 
deflator  for  gross  national  product  (as 
published  by  the  Department  of 
Commerce)  for  the  second  quarter  of  the 
preceding  year  over  the  implicit  price 
deflator  for  the  second  quarter  of  the 
second  preceding  year. 

(iv)  The  Medicare  payment  amount  is 
subject  to  the  Part  B  deductible  and 
coinsurance. 

(g)  In  addition  to  the  prospective 
payment  described  in  this  section, 
HCFA  makes  an  additional  payment  for 
certain  drugs  furnished  to  ESRD 
patients  by  a  Medicare-approved  ESRD 
facility.  HCFA  makes  this  payment 
directly  to  the  ESRD  facihty.  The  facility 
must  accept  the  allowance  de^termined 
by  HCFA  as  payment  in  full.  Payment 
for  these  drugs  is  made  as  described 
below: 

(1)  Hospital-based  facilities.  HCFA 
makes  payment  in  accordance  with  the 
cost  reimbursement  rules  set  forth  in 
this  part. 

(2)  Independent  facilities.  HCFA 
makes  payment  in  accordance  with  the 
methodology  set  forth  in  §  405.517  of 
this  chapter  for  paying  for  drugs  that  are 
not  paid  on  a  cost  or  prospective 
payment  basis. 

7.  Anew  §413.176  is  added  to  read 
as  follows: 

§413.176    Amount  of  payments. 

(a)  If  the  beneficiary  has  inciu-red  the 
full  deductible  applicable  under  Part  B 
of  Medicare  before  the  treatment,  the 
intermediary  pays  the  facility  80  percent 
of  its  prospective  payment  rate. 

(b)  If  the  beneficiary  has  not  incurred 
the  full  deductible  applicable  under  Part 
B  of  Medicare  before  die  treatment,  the 
intermediary  Subtracts  the  amount 
applicable  to  the  deductible  from  the 
facility's  prospective  rate  and  pays  the 
facility  80  percent  of  the  remainder,  if 
any. 


§413.178    [Redesignated  as §41 3.200] 

8.  Existing  §413.178  is  redesignated 
as  §413.200. 

9.  A  new  §  413.178  is  added  to  read 
as  follows: 

§413.178    Baddebtp. 

(a)  HCFA  reimburses  each  facility  its 
allowable  Medicare  bad  debts,  up  to  the 
facility's  ccsts  as  determined  under 
Medicare  principles,  in  a  single  lump 
sum  pa\Tncnt  after  the  facility's  cost 
reporting  period  ends. 

(b)  A  facility  must  attempt  to  collect 
deductible  and  coinsurance  amounts 
owed  by  beneficiaries  before  requesting 
payment  from  HCFA  for  uncollectible 
amounts.  Section  413.80  specifies  the 
collection  efforts  facilities  must  make. 

(r)  A  facility  must  request  payment 
for  uncollectible  deductible  and 
coinsurance  amounts  owed  by 
beneficiaries  by  submitting  an  itemized 
hst  of  all  specific  uncollectible  amounts 
related  to  covered  ser\'ices. 

§  413.179    [Redesignated  as  §  413.202] 

10.  Existing  §  413.179  is  redesignated 
as  §413.202. 

11.  A  new  §413.180  is  added  to  read 
as  follows: 

§413.180    Procedures  for  requesting 
exceptions  to  payment  rates. 

(a)  All  payments  for  outpatient 
maintenance  dialysis  furnished  at  or  by 
facilities  are  made  on  the  basis  of 
prospective  payment  rates. 

(b)  If  a  facility  projects  on  the  basis  of 
prior  year  cost  and  utilization  trends 
that  it  will  have  an  allowable  cost  per 
treatment  higher  than  its  prospeaive 
rate  set  under  this  chapter  and  if  these 
excess  costs  are  attributable  to  one  or 
more  of  the  factors  in  §413.182.  the 
facility  may  request  that  HCFA  approve 
an  exception  to  that  rate  and  set  a  higher 
prospective  p.iyment  rate. 

(c)  This  higher  payment  rate  is  subject 
to  the  rules  governing  the  amount  of 
payment  in  §413.176. 

(d)  A  facility  must  request  an 
exception  to  its  payment  rate  within  180 

.  days  of — 

(1)  The  effective  date  of  its  new 
prospective  payment  rate; 

(2)  The  effective  date  that  HCFA 
opens  the  exceptions  process;  or 

(3)  The  date  on  which  an 
extraordinary  cost  increasing  event 
occurs,  as  described  in  §§41 3.182(c) 
and  413.188. 

(e)  The  facility  must  demonstrate  to 
HCFA's  satisfaction  that  the 
requirements  of  this  section  and  the   - 
criteria  in  §413.182  are  fully  met.  The 
burden  of  proof  is  on  the  facility  to 
show  that  one  or  more  of  the  criteria  are 
met  and  that  the  excessive  costs  are 


justifiable  under  the  reasonable  cost 
principles  set  forth  in  this  part.  The 
burden  of  proof  is  not  on  HCFA  to  show 
that  the  criteria  are  not  met  and  that  the 
facility's  costs  are  not  allowable. 

(f)  If  requesting  an  exception  to  its 
payment  rate,  a  facility  must  submit  to 
HCFA  its  most  recently  completed  cost 
report  as  required  under  §413.198  and 
whatever  statistics,  data,  and  b'jdr?etar\' 
projections  are  determined  by  HCFA  to 
he  needed  to  adjudicate  the  exception. 
HCFA  may  audit  any  cost  report  or 
other  information  submitted.  The 
materials  submitted  to  HCFA  must — 

(1)  Separately  identify-  elements  of 
cost  contributing  to  costs  per  treatment 
in  excess  of  the  facility's  payment  rate; 

(2)  Show  that  the  facility's  costs, 
including  those  costs  that  are  not 
directly  attributable  to  the  exception 
criteria,  are  allowable  and  reasonable 
under  the  reasonable  cost  principles  set 
forth  in  this  part; 

(3)  Show  ttat  the  elements  of 
excessive  cost  are  specifically 
attributable  to  one  or  more  conditions 
specified  in  §413.182; 

(4)  Specify  the  amount  of  additional 
payment  per  treatment  the  facility 
believes  is  required  for  it  to  recover  its 
justifiable  excess  costs:  and 

(5)  Specify  that  the  facility  has 
compared  its  most  recently  completed 
tost  report  with  prior  years.  The  facility 
must  explain  any  material  cost  changes 
and  include  the  data  and  explanation 
with  the  documentation  supporting  the 
exception  request. 

(gl  An  exception  request  is  deemed 
approved  unless  it  is  disapproved 
vdthin  60  working  days  after  it  is  filed 
with  its  intermediary. 

(h)  In  determining  the  facility's 
payinent  rate  under  the  exception 
process.  HCFA  excludes  all  costs  that 
are  not  reasonable  or  allowable  under 
the  reasorftble  cost  principles  set  forth 
in  this  part. 

(i)  Except  for  exceptions  approved 
under  §  413.182(c).  a  prospective 
exception  payment  rate  approved  by 
HCFA  applies  for  the  period  from  the 
date  the  complete  exception  request  was 
filed  with  its  intermediary  until  the 
earlier  of  the — 

(1)  Date  the  circumstances  justifying 
the  exception  rate  no  longer  exist;  or 

(2)  End  of  the  period  during  which 
the  announced  rate  was  to  apply. 

(j)  A  prospective  exception  payment 
rate  approved  by  HCFA  under 
§§  413.182(c)  and  413  188  applies  ft-om 
the  date  of  the  extraordinary  event  until 
the  end  of  the  period  during  which  the 
prospective  announced  rate  was  to 
apply,  unless  HCFA  determi:  es  that 
another  date  is  more  appropr.ate.  If 
HCFA  does  not  extend  the  exception 
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period  and  the  facility  believes  that  it 
continues  to  require  an  exception  to  its 
rate,  the  facility  must  reapply  in 
accordance  with  the  procedures  in  this 
section. 

(k)  HCFA  denies  exception  requests 
submitted  without  the  docum^^iation 
specified  in  §  413.182  and  the 
applicable  cross-references. 

(1)  Facilities  that  have  been  denied 
exception  requests  during  the  180  days 
may  file  a  subsequent  exception  request 
if  all  required  documentation  is  filed 
with  the  intermediary  by  the  180th  day. 

12.  A  new  §413.182  is  added  to  read 
as  follows: 

§  413.182    Crttsria  for  approval  of 
excaptton  raquasts. 

HCFA  may  approve  exceptions  to  an 
ESRD  fadhty's  prospective  payment 
rate  if  the  facility  demonstrates  by 
convincing  objective  evidence  that  its 
total  pwr  treatment  costs  are  reasonable 
and  allowable  tuider  the  relevant  cost 
reimbursement  principles  or  this  part 
413  and  that  its  per  treatment  costs  in 
excess  of  its  payment  rate  are  directly 
attributable  to  any  of  the  foUouing 
criteria: 

(a)  Atypical  service  Intensity  (patient 
mix),  as  specified  in  §413^.184. 

(b)  Isolated  essential  facility,  as 
specified  In  §413.186. 

(c)  Extraordinary  circumstances,  as 
specified  In  §413.188. 

Id)  Self-dialysis  training  costs,  as 
specified  in  §413.190. 

(e)  Frequency  of  dialysis,  as  specified 
in  §413.192. 

13.  A  new  §413.184  is  added  to  read 
as  follows: 

i  413.184    Payment  exception:  AtypicaT 
aarvica  inland  (patient  mix). 

(a)  To  quahfy  for  an  exception  to  the 
prosp«H-tive  payment  rate  based  on 
atypical  service  intensity  (patient 
mix) — 

(1)  A  facility  must  demonstrate  that  a 
substantial  proportion  of  the  facility's 
outpatient  maintenance  dialysis 
treatments  involve  atypicaliy  intense 
diaiysis  services,  special  dialysis 
procedures,  or  supphes  that  are 
medically  necessary  to  meet  special 
medical  r.eeds  of  the  facility's  patients. 
Examples  that  may  qualify  under  this 
criterion  are  more  intense  dialysis 
services  that  are  medically  necessary  for 
patients  such  as — 

(ij  Patients  who  have  been  referred 
from  other  facilities  on  a  tempcrary 
basis  for  more  intense  care  during  a 
period  of  medical  instability  and  who 
return  to  the  original  facility  after 
stabilization; 

(ii)  Pediatric  patients  who  require  a 
significantly  higher  staff-to-patient  ratio 
than  typical  adult  patients;  or 


(iii)  Patients  with  medical  conditions 
that  are  not  commonly  treated  by  ESRD 
facilities  and  that  complicate  the 
dialysis  procedure. 

(2)  The  facility  must  demoastrate 
clearly  that  these  services,  procedures  or 
supplies  and  its  per  treatment  costs  are 
prudent  and  reasonable  when  compared 
to  those  of  facilities  with  a  similar 
patient  mix. 

(3)  A  facility  must  demonstrate  that— 
(i)  Its  nursing  personnel  costs  have 

been  allocated  properly  between  each 
mode  of  care;  and  (ii)  The  additional 
nursing  hours  per  treatment  are  not  the 
result  of  an  excess  number  of 
employees. 

(b)  Documentation: 

(1)  A  facility  must  submit  a  listing  of 
all  outpatient  dialysis  patients 
(including  all  home  patients)  treated 
during  the  most  recently  completed 
fiscal  or  calendar  year  showing — 

(i)  Patients  who  received  transplants, 
including  the  date  of  transplant; 

(ii)  Patients  awaiting  a  transplant  who 
are  medically  able,  have  given  consent, 
and  are  on  an  active  transplant  list,  and 
projected  transplants; 

(iii)  Home  patients; 

(iv)  Infacility  patients,  staff-assisted  or 
self-dialysis; 

(v)  Individual  patient  diagnosis; 

(vi)  Diabetic  patients; 

(vii)  Patients  isolated  because  of  a 
contagious  disease; 

(viii)  Age  of  patients; 

(ix)  Mortality  rate  broken  out  by  age 
and  diagnosis; 

(x)  Number  of  patient  transfers, 
reasons  for  transfers  and  any  related 
Information;  and 

(xi)  Total  number  of  hospital 
admissions  for  the  facility's  patients, 
reason  for,  and  length  of  stay,  cf  each 
session. 

(2)  The  facility  must  also — 

(iJ  Submit  the  following 
documentation  on  costs  of  nursing 
personnel  (registered  nurses,  licensed 
practical  nurses,  technicians  and  aides) 
incurred  during  the  most  recently 
completed  fiscal  or  calendar  year  c-ost 
report  showing — 

(A)  Amount  each  employee  was  paid: 

(B)  Number  of  personnel; 

(C)  Amount  of  time  spent  in  the 
dialysis  unit;  and 

(D)  Staff  to  patient  ratio  based  on  total 
hours,  with  an  analysis  of  productive 
and  nonproductive  hours. 

(ii}  Submit  the  foUowing 
documentation  on  supply  costs  incurred 
during  the  most  recently  completed 
fibcal  or  calendar  year  cost  report 
showing — 

(A)  By  modality,  a  aimplete  list  of 
supplies  used  routinely  in  a  dialysis 
treatment; 


(B)  The  make  and  model  number  of 
dialyzer.  and  component  cost  of  each 
dialyzor;  and 

(C)  That  supplies  are  prudently 
purchased  (for  example,  that  bulk 
discounts  are  used  when  available). 

14.  A  new  §413.186  is  added  to  read 
as  follows: 

§  4 1 3,1 86    Payment  exception:  Isolated 
essential  facility. 

(a)  To  qualify  for  an  exception  to  the 
prospective  payment  rate  based  on 
being  an  isolated  essential  facility— 

(1)  The  facility  must  be  the  only 
supplier  of  dialysis  in  its  geographical 
area; 

(2)  The  facility's  patients  must  be 
unable  to  obtain  dialysis  services 
elsewhere  without  substantial 
additional  hardship;  and 

(3)  The  facility's  excess  costs  mu5;i  be 
justifiable. 

(b)  Criteria  for  approval  of  exception 
requests:  In  determining  whether  a 
facility  qualifies  for  an  exception  based 
on  its  being  an  Isolated  essential  facility, 
HCFA  considers — 

( 1 )  Local  permanent  residential 
population  density; 

(2)  Typical  local  commuting  distanct^ 
for  medical  services; 

(3)  Volume  of  treatments;  and 

(4)  Dialysis  facility  usage  by  area 
residents  other  than  the  applying 
facility's  patients. 

(c)  Documentation: 

(1)  Isolated.  To  be  considered 
isolated,  the  facility  must  document  that 
it  is  located  outside  an  established 
Metropolitan  Statistical  Area  and 
provides  dialysis  to  a  permanent  patient 
population,  as  opposed  to  a  transient 
patient  population. 

(2)  Essentia].  To  be  considered 
essential,  the  facility  must  document— 

|i)  That  a  substantial  number  of  its 
patients  cannot  obtain  dialysis  servic-es 
elsewhere  without  additional  hardship; 
and 

(ii)  The  additional  hardship  the 
patients  will  incur,  generally,  in  travel 
time  and  cost. 

(3)  Cost  per  treatment.  The  facility 
must — 

(i)  Document  that  its  cost  per 
treatment  is  reasonable;  and 

(ii)  Explain  how  the  facility's  cost  per 
treatment  in  excess  of  its  composite  rale 
relates  to  the  isolated  essential  facility 
criteria  specified  in  paragraph  (b)  of  this 
section. 

(4)  Additional  information.  The 
facility  must  also  furnish  the  following 
information  in  a  format  that  concisely 
explains  the  facility's  cost  and  patient 
data  to  support  its  request: 

(i)  A  list  of  current  and  requestcKl 
paymtmt  rates  for  each  modalitv. 
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(ii)  An  explanation  of  any  unusual 
geographic  conditions  in  the  area 
sujTO\mding  the  facility. 

(iii)  A  copy  of  the  latest  filed  cost 
report  and  a  budget  estimate  for  the  next 
12  months  prepared  on  cost  report 
forms. 

(iv)  An  explanation  of  unusual  costs 
reported  on  the  facility's  actual  or 
budgeted  cost  reports  and  any 
significant  changes  in  budgeted  costs 
and  data  compared  to  actual  costs  and 
data  reported  on  the  latest  filed  cost 
report. 

(v)  The  name,  location  of,  and 
distance  to,  the  nearest  renal  dialysis 
facility. 

(vi)  A  list  of  patients  by  modality 
showing  commuting  distance  and  time 
to  the  ciurent  and  the  next  nearest  renal 
dialysis  facility. 

(vii)  The  historical  and  projected 
patient  to  staff  ratios  and  number  of 
machines  used  for  maintenance  dialysis 
treatments. 

(viii)  A  computation  showing  the 
facility's  treatment  capacity,  arrived  at 
by  taking  the  total  stations  multiplied  by 
the  number  of  hours  of  operation  for  the 
year  divided  by  the  average  length  of  a 
dialysis  treatment. 

(ix)  The  geographic  boundaries  and 
population  size  of  the  facihty's  service 
area. 

15.  A  new  §413.188  is  added  to  read 
as  follows: 

§413.188    Payment  exception: 
Extraordinary  circumstances. 

(a)  To  qualify  for  an  exception  to  the 
prospective  payment  rate  based  on 
extraordinary  circumstances,  the  facility 
must  substantiate  that  it  incurs  excess 
costs  beyond  its  control  due  to  a  fire, 
earthquake,  flood,  or  other  natural 
disaster. 

(b)  HCFA  does  not  grant  an  exception 
based  on  increased  costs  if  a  facility 
chose  not  to^ 

(1)  Maintain  adequate  insurance 
protection  against  such  losses  (through 
the  purchase  of  insurance,  the 

'  maintenance  of  a  self-insurance 
program,  or  other  equivalent 
alternative);  or 

(2)  File  a  claim  for  losses  covered  by 
insurance  or  utilize  its  self-insurance 
program. 

16.  A  new  §  413.190  is  added  to  read 
as  follows: 

§413.190    Payment  exception:  Self-dialysis 
training  costs. 

(a)  To  qualify  for  an  exception  to  the 
prospective  payment  rate  based  on  self- 
dialysis  training  costs,  the  facility  must 
establish  that  it  incurs  per  treatment 
costs  for  furnishing  self-dialysis  and 
home  dialysis  training  that  exceed  the 


Tacility's  payment  rate  for  such  training 
sessions. 

(b)  To  justify  its  exception  request,  a 
facility  must — 

(1)  Separately  identify  those  elements 
contributing  to  its  costs  in  excess  of  the 
composite  training  rate;  and 

(2)  Demonstrate  that  its  per  treatment 
costs  are  reasonable  and  allowable. 

(c)  HCFA  considers  the  facility's  total 
costs,  cost  finding  and  apportionment. 
Including  its  allocation  of  costs,  to 
determine  if  costs  are  properly  reported 
by  treatment  njodality. 

(d)  Exception  requests  for  a  higher 
training  rate  are  limited  to  those  cost 
components  relating  to  training  such  as 
technical  staff,  medical  supphes,  and 
the  special  costs  of  education  (manuals 
and  education  material)  and  do  not 
generally  include  overhead  and  other 
indirect  costs. 

(e)  Documentation:  The  facility  must 
provide  the  following  information  to 
support  its  exception  request: 

(1)  A  copy  of  the  facility's  training 
program. 

(2)  Computation  of  the  facility's  cost 
per  treatment  for  maintenance  sessions 
and  training  sessions  including  an 
explanation  of  the  cost  difference 
between  the  two  modalities. 

(3)  Class  size  and  patients'  training 
schedules. 

(4)  Number  of  training  sessions 
required,  by  treatment  modality,  to  train 
patients. 

(5)  Number  of  patients  trained  for  the 
current  year  and  the  prior  2  years  on  a 
monthly  basis. 

(6)  Projection  for  the  next  12  months 
of  future  training  candidates. 

(7)  The  number  and  qualifications  of 
staff  at  training  sessions. 

(0  Accelerated  training  exception: 

(1)  An  ESRD  facility  may  bill 
Medicare  for  a  dialysis  training  session 
only  when  a  patient  receives  a  dialysis 
treatment  (which  normally  is  three 
times  a  week). 

(2)  If  an  ESRD  facility  elects  to  train 
all  its  patients  using  a  particular 
treatment  modality  more  often  than 
during  each  dialysis  treatment  and,  as  a 
result,  the  number  of  its  billable  training 
dialysis  sessions  are  reduced,  the 
facility  may  request  a  composite  rate 
limited  to  the  lesser  of  the — 

(i)  Facility's  projected  training  cost 
per  treatment;  or 

(ii)  Cost  per  treatment  the  facility 
would  have  received  in  training  a 
patient  if  it  had  trained  patients  only 
during  a  dialysis  treatment. 

(3)  An  ESRD  facility  may  bill  a 
maximum  per  patient  of  25  training 
sessions  for  hemodialysis  training  and 
15  training  sessions  for  continuous 
cycling  peritoneal  dialysis  (CCPD)  and 


continuous  ambulatory  peritoneal 
dialysis  (CAPD)  training. 

(4)  It  computing  the  payment  amoimt 
under  an  accelerated  training  exception, 
to  ensure  adequate  patient  training, 
HCFA  uses  a  minimum  number  of 
training  sessions  per  patient,  (15  for 
hemodialysis  and  5  for  CAPD  and 
CCPD)  when  the  facility  actually 
provides  fewer  than  the  minimum 
number  of  training  sessions. 

(5)  To  justify  an  accelerated  training 
exception  request,  an  ESRD  facility 
must  document  that  all  training  sessions 
provided  for  a  particular  modality  are 
pro\'ided  during  the  shorter  but  more 
condensed  period. 

(6)  The  facility  must  submit  wth  the 
exception  request  a  list  of  patients,  by 
modahty,  trained  during  the  most  recent 
cost  report  period,  and  the  Ust  must 
include  each  beneficiary's — 

(i)  Name; 

Iii)  .^ge;  and 

(iii)  Training  status  (completed,  not 
completed,  being  retrained,  or  in  the 
process  of  being  trained). 

(7)  The  total  treatments  from  the 
patient  list  must  be  the  same  as  the  total 
treatments  reported  on  the  cost  report 
filed  with  the  request. 

17.  Anew  §413.192  is  added  to  read 
as  follows: 

§413.192    Payment  excepttorr:  Frequency 
of  dialysis. 

(a)  To  qualify  for  an  exception  to  the 
prospective  payment  rate  based  on 
frequency  of  dialysis,  the  faciUty  must 
establish  that  it  has  a  substantial  portion 
of  outpatient  maintenance  dialvsis 
treatments  furnished  to  patients  who 
dialyze  less  fi-equently  than  three  times 
per  week. 

fb)  For  purposes  of  this  section, 
substantia]  means  the  number  of 
treatments  furnished  by  the  facility  is  at 
least  15  f>ercent  lower  than  the  number 
if  all  patients  dialyzed  three  times  a 
week. 

(c)  Per  treatment  pa^Tnent  rates 
granted  under  this  exception  may  not 
exceed  the  amount  that  results  in 
weekly  payment  per  patient  equal  to 
three  times  the  facility's  prospective 
composite  rate,  exclusive  of  any 
exception  amounts. 

(d)  Documentation:  To  document  that 
an  ESRD  facility  furnishes  a  substantial 
number  of  dialysis  treatments  at  a 
frequency  less  than  3  times  per  week 
per  patient,  the  facility  must  submit  the 
following  information: 

(1)  A  list  of  patients  receiving 
outpatient  dialysis  treatments  for  the 
cost  report  that  is  being  filed  with  the 
request.  The  list  must  indicate — 

(i)  Whether  the  patients  are 
permanent,  transient  or  temporary; 
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(ii)  The  medically  prescribed 
frequency  of  dialysis;  and 

(iii]  The  number  of  dialysis  treatments 
that  each  patient  received  on  a  weekly 
and  3rearly  basis  and  an  explanation  of 
any  discrepancy  between  that 
calculation  and  the  number  of 
treatments  reported  on  the  facility's  cost 
report. 

(2)  A  list  of  patients  used  to  project 
treatments.  The  list  must  indicate — 

(i)  Whether  the  patients  are 
permanent,  transient  or  temporary: 

(ii)  The  medically  prescribed 
frequency  of  dialysis; 

(iii)  The  number  of  dialysis  treatments 
that  each  patient  is  projected  to  receive 
on  a  weekly  and  yearly  basis,  an 
explanation  of  any  discrepancy  between 
that  calculation  and  the  nimiber  of 
treatments  reported  on  the  facihty's 
projected  cost  report,  and  an 
explanation  for  any  change  between 
prior  actual  and  projected  data. 

(3)  A  schedule  showing  the  number  of 
treatments  to  be  furnished  twice  a  week 
and  the  number  of  treatments  that 
would  have  been  furnished  if  each 
patient  were  dialyzed  three  times  a 
week,  including  a  computation  of  the 
facility's  projected  costs  per  treatment 
using  the — 

(i)  Projected  number  of  treatments 
furnished  twice  a  week;  and 

(ii)  Number  of  treatments  if  patients 
dialyze  three  times  a  week. 

(4)  A  schedule  showing  the 
computation  of  the  percentage  decrease 
in  the  number  of  treatments. 

18.  A  new  §  413.194  is  added  to  read 
as  follows: 

S413.194    Appeals. 

(a)  Appeals  under  section  1878  of  the 
Act.  (1)  A  facility  that  disputes  the 
amount  of  its  allowable  Medicare  bad 
debts  reimbursed  by  HCFA  under 
§413.178  may  request  review  by  the 
intermediary  or  the  Provider 
Reimbursement  Review  Board  (PRRB)  in 
accordance  with  subpart  R  of  part  405 
of  this  chapter. 

(2)  A  facility  must  request  and  obtain 
a  final  agency  decision  prior  to  seeking 
judicial  re\'iew  of  a  dispute  regarding 
the  amount  of  allowable  Medicare  bad 
debts. 

(b)  Other  appeals.  (1)  A  facility  that 
has  requested  higher  payment  per 
treatment  in  accordance  with  §  413.180 
may  request  review  from  the 
intermediary  or  the  PRRB  if  HCFA  has 
denied  the  request  in  whole  or  in  part. 
In  such  a  case,  the  procedure  in  subpart 
R  of  part  405  of  this  chapter  is  followed 
to  the  extent  that  it  is  applicable. 

(2)  The  PRRB,  subject  to  review  by  the 
Administrator  under  §  405.1875  of  this 
chapter,  has  the  authority  to  review  the 


action  taken  by  HCFA  on  the  facility's 
requests. 

(3)  A  facility  must  request  and  obtain 
a  final  agency  decision  prior  to  seeking 
judicial  review  of  the  denial,  in  whole 
or  in  part,  of  the  exception  request. 

(c)  Procedure.  (1)  Tne  facility  must 
request  review  wdthin  180  days  of  the 
date  of  the  decision  on  which  review  is 
sought. 

(2)  The  facility  may  not  submit  to  the 
reviewing  entity,  whether  it  be  the 
intermediary  or  the  PRRB,  any 
additional  information  or  cost  data  that 
had  not  been  submitted  to  HCFA  at  the 
time  HCFA  evaluated  the  exception 
request. 

fd)  Determining  amount  in 
contnyi'ersy.  For  purposes  of 
determining  PRRB  jurisdiction  under 
subpart  R  of  part  405  of  this  chapter  for 
the  appeals  described  in  paragraph  (b) 
of  this  section — 

(1)  The  amount  in  controversy  per 
treatment  is  determined  by  subtracting 
the  amount  of  program  payment  from 
the  amount  the  facility  requested  under 
§413.180;  and 

(2)  The  total  amount  in  controversy  is 
calculated  by  multiplying  the  amount  in 
controversy  per  treatment  by  the 
projected  number  of  treatments  for  the 
exception  request  period  (as  specified  in 
§  413.180(g)  and  (h)). 

19.  A  new  §  413.196  is  added  to  read 
as  follows: 

§413.196    Notification  of  changes  in  rate- 
setting  metttodologies  and  payment  rates. 

(a)  HCFA  or  the  facility's  intermediary 
notifies  each  facility  of  changes  in  its 
payment  rate.  This  notice  includes 
changes  in  individual  facility  payment 
rates  resulting  from  corrections  or 
revisions  of  particular  geographic  labor 
cost  adjustment  factors. 

(b)  Cnanges  in  payment  rates  resulting 
from  incorporation  of  updated  cost  data 
or  general  revisions  of  geographic  labor 
cost  adjustment  factors  are  aimoimced 
by  notice  pubhshed  in  the  Federal 
Register  writhout  opportunity  for  prior 
public  comment.  Revisions  of  the  rate- 
setting  methodology  are  published  in 
the  Federal  Register  in  accordance  with 
the  Department's  established 
rulemaking  procedures. 

20.  Newly  redesignated  §413.200  is 
amended  by  revising  the  heading  and 
paragraph  (b)  to  read  as  follows: 

§  41 3.200    Payment  of  Independent  organ 
procurement  organizations  and 
histocompatibility  laboratories. 

•        *        *        •        • 

(Ij)  Definition':.  For  purposes  of  this 
section: 

Freestanding— An  OPO  or  a 
histocompatibility  laboratory  is 
frocstMiding  unless  it — 


(1)  Is  subject  to  the  control  of  the 
hospital  in  regard  to  the  hiring,  faring, 
training  and  paying  of  employees;  and 

(2)  Is  considered  as  a  department  of 
the  hospital  for  insurance  purposes 
(including  malpractice  insurance, 
general  liability  insurance,  worker's 
compensation  insurance,  and  employee 
retirement  insurance). 

Histocompatibilityilaboratory  means  a 
laboratory  meeting  die  standards  and 
providing  the  services  for  kidneys  or 
other  organs  set  forth  in  §  405.2171(d)  of 
this  chapter. 

OPO  means  an  organization  that 
rneets  the  definition  in  §485.302  of  this 
chapter. 


§413.202    [Amended] 

21.  In  newly  redesignated  section 
413.202,  the  following  changes  are 
made: 

(a)  The  heading  is  revised  to  read  as 
follows:  413.202    Organ  procurement 
organizations'  (OPOs')  or  transplant 
centers'  costs  for  organ  sent  to  foreign 
countries  or  transplanted  in  patients 
other  than  Medicare  beneficiaries. 

(b)  The  term  "organs"  is  substituted 
for  "kidneys"  in  the  text  wherever  the 
term  appears. 

(c)  "The  phrase  "military  transplant 
hospital"  is  substituted  for  "military 
renal  transplant  hospital". 

C.  42  CFR  part  414  is  amended  as 
follows: 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  IIOZ,  1833(a).  1834  (a) 
and  (h).  1871,  and  1881  of  the  Social  Security 
Act  (42  U.S.C.  1302. 13951(a).  139Sm  (a)  and 
(h),  1395hh,  andl395rr). 

2.  Section  414.313  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  414.313    Initial  method  of  payment 

(a)  Basic  rule.  Under  this  method,  the 
intermediary  pays  the  facility  for 
routine  professional  services  furnished 
by  physicians.  Payment  is  in  the  form  of 
an  edd-on  to  the  facility's  composite 
rate  payment,  which  is  described  in  part 
413  subpart  H  of  this  subchapter. 
•        •        *        »        • 

3.  Section  414.314  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 


§414.314 

method. 


Monthly  capitation  payment 


(a)  Basic  rules.  •  *  * 
(5)  Payment  for  physician 
administrative  services  (§414.310)  is 
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made  to  the  dialysis  facility  as  part  of 
the  facility's  composite  rate  (part  413 
subpart  H  of  this  subchapter)  and  not  to 
the  physician  under  the  MCP. 

*        *        «        »        • 

(Catalog  of  Federal  Domestic  Assistance 
PrograiT)  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated;  May  15.  1994. 
Bruce  C.  Vladeck, 

A  dministrator.  Health  Care  Financing 
Administration. 

Dated:  August  10,  1994. 
Dotma  E.  Shalala, 
Secretary. 
[FR  Doc.  94-20626  Filed  8-25-94;  8:45  ami 
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(mplementation  of  Section  309(1)  of  the 
Communications  Act— Competitive 
Bidding 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Further  notice  of  proposed 
rulemaking. 

SUMMARY:  In  this  Third  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rulemaking,  the 
Commission  seeks  comment  on  certain 
proposals  to  increase  opportiuiities  for 
smaller  entities,  including  entities 
owned  by  minorities  and  women  to 
participate  in  narrowband  PCS  auctions 
and  in  the  provision  of  narrowband  PCS 
services.  These  proposed  rules  will 
promote  economic  opportunity  and 
comf>etition,  and  disseminate  Ucenses 
among  a  wide  variety  of  applicants, 
including  small  business  and  businesses 
owned  by  members  of  minority  groups 
and  women. 

DATES:  Comments  are  due  September 
16. 1994;  Reply  comments  are  due  on 
October  3, 1994. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jackie  Chomey  Office  of  Plans  and 
Pohcy,  (202)  418-2030. 
SUPPLEMENTARY  iHFOPMAVOH:  Pursuant 
to  applicable  procedures  set  forth  in 
Sections  1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  September  16, 
1994  and  reply  comments  on  or  before 
October  3, 1994.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 


comments,  and  supporting  comments.  If 
you  want  each  Commission  to  receive  a 
personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Communications 
Commission.  Room  239.  1919  M  Street, 
N\V..  Washington.  DC  20554.  The 
complete  text  of  this  document  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  1919  M  Street.  Room  236. 
Washington.  DC  20554.  telephone  (202) 
857-3800. 

In  the  matter  of  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding  Narrowband  PCS,  PP 
Docket  No,  93-253  and  Amendment  of  tiie 
Commission's  Rules  to  Establish  New 
Narrowband  Personal  Communication 
Services.  GEN  Docket  No.  90-314.  ET  Docket 
No.  92-100. 

Third  Memorandum  Opinion  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking 

Adopted:  August  16, 1994. 
Released:  August  17, 1994. 
Comment  Date:  September  16. 1994. 
Reply  Comment  Date:  October  3, 
1994. 
By  the  Commission: 

Table  of  Contents 

I.  Proposed  designated  entity  provi- 
sions for  MTA  and  BTA  auctions  ...  1 

A.  Introduction \ 

B.  Summary  of  special  provisions 

for  designated  entities 8 

C  Summary  of  eligibility  require- 
ments and  definitions  16 

1.  Entrepreneurs'     blocks     and 
small  business  eligibility ift 

2.  Definition  of  women  and/or 
minority-owned  business  17 

D.  The  entrepreneiu^'  bloclu  „...  19 

E.  Bidding  credits  24 

F.  Installment  payments  29 

G.  Upfiront  payments  38 

H.  Definitions  and  Eligibility  38 

1.  Eligibility  to  bid  in  the  entre- 
preneurs' blocks  38 

2.  Attribution  rules  for  the  entre- 
preneurs' blocks  39 

3.  Definition  of  women  and  mi- 
nority-owned business  44 

4.  Definition  of  an  affiliate  55 

I.  Limit  on  licenses  awarded  in  en- 
trepreneurs'blocks  ..„ 156 

}.        Redesignated        of       certain 
narrowband  PCS  spectrum  blocks        59 

II.  Procedural  matters  60 

A.  Further  notice — initial  analysis  .        60 

B.  Ex  parte  rules 67 

C.  Comment  dates  68 


I.  Proposed  Designated  Entity 
Proyisions  for  N4TA  and  BTA  Auctions 

A.  Introduction 

1.  In  the  Budget  .^rt.  Cxjngress 
recognized  the  novelty  of  auctions  as  a 
licensing  method  and  encouraged  us  to 
experiment  with  a  variety  of  tethniquf?s 
to  ensure  that  small  businesses  and 
those  owned  by  women  and  minorities 
have  an  opportunity  to  participate  in 
spectrum-based  services.  While  we 
believe  that  measures  taken  with  respect 
to  the  regional  narrowtjand  PCS 
auctions  will  provide  substantial 
opportunities  for  designated  entities  to 
participate  in  narrowband  PCS.  we  seek 
comment  on  whether  it  may  be 
necessary  to  adopt  alternative 
provisions  such  as  entrepreneurs'  blocks 
or  higher  bidding  credits  to  encourage 
investment  in  minority-  and  women- 
owned  businesses  in  future  auctions.  As 
we  have  learned.  narrowt>and  PCS 
licenses  may  be  auctioned  for  large 
sums  of  money  in  the  competitive 
bidding  process.  It  therefore  may  be 
necessary  to  do  more  to  ensure  that 
designated  entities  have  the  opportunity 
to  participate  in  narrowband  PCS  than 
may  be  necessary  in  other,  less  costly 
spectrum-based  services.  In  oui  view, 
we  must  consider  whether  these  steps 
and  any  others  we  may  adopt  are 
required  to  fulfill  Congress's  mandate 
that  designated  entities  have  the 
opportunity  to  participate  in  the 
provision  of  PCS.  We  believe  that  the 
measures  we  propose  today  would 
increase  the  likelihood  that  designated 
entities  will  vfin  licenses  in  the  auctions 
and  l)ecome  strong  competitors  in  the 
provision  of  narrowband  PCS  service. 
We  also  will  review  the  results  of  the 
regional  auction  in  making  our  decision 
on  the  rules  proposed  in  this  Further 
Notice. 

2.  As  we  noted  in  the  Fifth  Report  and 
Order,  by  instructing  the  Commission  to 
ensure  the  opportunity  for  designated 
entities  to  participate  in  auctions  and 
spectrum-based  services.  Congress  was 
well  aware  of  the  difficulties  these 
groups  encounter  in  accessing  capital.* 
Indeed,  less  than  two  years  ago. 
Congress  made  specific  findings  in  the 
SmaJl  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992, 
that  "small  business  concerns,  which 
represent  higher  degrees  of  risk  in 
financial  markets  than  do  large 
businesses,  are  experiencing  increased 


'  Fifth  Report  and  Order «t  197.  in  PP  Docket  Na 
93-253.  FCC  94-178.  adopted  June  29.  1994. 
released  July  15.  1994.  59  FR  37566  (Jul  29.  1994), 
[Fifth  Report  and  Order). 
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difficulties  in  obtaining  credit."  2 
Because  of  these  problems.  Congress 
resolved  to  consider  carefully  legislation 
and  regulations  "to  ensure  that  small 
business  concerns  are  not  negatively 
impacted"  and  to  give  priority  to 
passage  of  "legislation  and  regulations 
that  enhance  the  viability  of  small 
business  concerns."  ^ 

3.  Congress  also  recognized  that  these 
funding  problems  are  even  more  severe 
for  minority  and  women-owned 
businesses,  who  face  discrimination  in 
the  private  lending  market.  For 
example.  Congress  explicitly  found  that 
businesses  owned  by  minorities  and 
women  have  particular  difficulties  in 
-obtaining  capital  and  that  problems 
encountered  by  minorities  in  this  regard 
are  "extraordinary."*  A  number  of 
studies  also  amply  support  the  existence 
of  widespread  discrimination  against 
minorities  in  lending  practices.  As  we 
noted  in  the  Fifth  Report  and  Order,  in 
October,  1992,  the  year  prior  to  passage 
of  the  auction  law,  the  Federal  Reserve 
Bank  of  Boston  released  an  important 
and  highly-publicized  study 
demonstrating  that  a  black  or  Hispanic 
applicant  in  the  Boston  area  is  roughly 
60  percent  more  likely  to  be  denied  a 
mortgage  loan  than  a  similarly  situated 
white  applicant.'  The  researchers 
measured  every  variable  mentioned  as 
important  in  numerous  conversations 
with  lenders,  underwriters,  and 
examiners  and  found  that  minority 
applicants  are  more  likely  to  be  denied 
mortgages  even  where  they  have  the 
same  obligation  ratios,  credit  historj-. 
loan  to  value  and  property 
characteristics  as  white  applicants.  The 
lending  discrimination  that  occurs,  the 
study  found,  does  not  involve  the 
application  of  specific  rules,  but  instead 
occurs  where  discretionary  decisions 
are  made.  Based  on  the  Boston  study, 
we  found  that  it  is  reasonable  to  expect 
that  race  will  affect  business  loans  that 
are  based  on  more  subjective  criteria  to 
an  even  greater  extent  than  the  mortgage 
loan  process,  which  uses  more  standard 
rules. 

4.  Similarly,  evidence  presented  in 
testimony  before  the  House  Minority 
Enterprise  Subcommittee  on  May  20, 
1994  indicates  that  African  American 
business  borrowers  have  difficulty 
raising  capital  mainly  because  they  have 
less  equity  to  invest,  they  receive  fewer 
loan  dollars  per  dollar  of  equity 


investment,  and  they  are  less  likely  to 
have  alternate  loan  sources,  such  as 
affluent  family  or  friends.  Assuming  two 
hypothetical  college-educated,  similarly 
situated  male  entrepreneurs,  one  black, 
one  white,  the  testimony  indicated  that 
the  white  candidate  would  have  access 
to  $1.85  in  bank  loans  for  each  dollar  of 
o\vnet  equity  invested,  while  the  black 
candidate  would  have  access  to  only 
$1.16.  According  to  the  testimony,  the 
problems  associated  with  lower  incomes 
and  intergenerational  wealth,  as  well  as 
the  discriminatory  treatment  minorities 
receive  from  financial  institutions,  make 
it  much  more  likely  that  minorities  will 
be  shut  out  of  capital  intensive 
industries,  such  as  telecommunications. 
This  testimony  also  noted  that  African 
American  representation  in 
commimications  is  so  low  that  it  was 
not  possible  to  generate  meaningful 
sumnjary  statistics  on 
undenreprestntation.^ 

5.  We  also  stated  in  the  Fifth  Report 
and  Order  that  inability  to  access  capital 
is  also  a  major  impediment  to  the 
successful  participation  of  women  in 
PCS  auctions.  In  enacting  the  Women's 
Business  Ovraership  Act  in  1988. 
Congress  made  findings  that  women,  as 
a  group,  are  subject  to  discrimination 
that  adversely  affects  their  ability  to 
raise  Or  secure  capital.'  AWRT 
documents  that  these  discriminatory 
barriers  still  exist  today.  Indeed.  AWRT 
reports  that  while  venture  capital  is  an 
important  source  of  funding  for 
telecommunications  companies, 
women-ouTied  companies  received  only 
approximately  one  percent  of  the  $3 
billion  invested  by  institutional  venture 
capitalists  in  1993.  Citing  a  1992 
National  Women's  Business  Council 
report,  AWRT  further  argues  that  even 
successful  women-owned  companies 
did  not  overcome  these  financing 
obstades  after  they  had  reached  a  level 
of  funding  and  profitability  adequate  for 
most  other  businesses.^ 

6.  A  study  prepared  in  1993  by  the 
National  Foundation  for  Women 
Business  Owners  (NFWBO)  further 
illustrates  the  barriers  faced  by  women- 
owTied  businesses.  For  example,  it  finds 
that  women-owned  firms  are  22  percent 


>  Small  BusineM  Credit  and  Business 
Opportunity  EnhancMnent  Act  of  1992,  Section 
331(a)(3).  Pub.  Uw  102-366.  Sept.  4.  1992. 

Mrf..  Section  441(b)(2).(3). 

*ld.,  Swnion  12(4);  331(bH4). 

'  Mortgage  Lending  in  Boston:  Interpreting 
HMDA  DaU.  Federal  Reserve  Bank  of  Boston. 
Working  Paper  92-7  (October  1992). 


»Te5thnony  of  Dr.  Timothy  Bates.  Visiting 
Fellow,  The  Woodrow  Wilson  Center,  before  the 
U.S.  House  of  Representatives  Committee  on  Small 
Busines*.  Subcommittee  on  Minority  Enterprise. 
Finance,  and  Urban  Development  (House  Minority 
EmerpriM  Subcommittee).  May  20,  1994. 

'Pub.  L.  100-533  (1988).  In  1991,  Congress 
enacted  the  Women's  Business  Development  Act  of 
1991  to  further  assist  the  development  of  small 
businesses  ow-ned  by  women.  See  Pub.  L.  102-191 
(1991). 

"See  Letter  of  AWRT  to  the  Honorable  Kweisi 
Mfume,  Chairman.  House  Minority  Enterprise 
Subromtnitteo,  June  1.  1994. 


more  likely  to  report  problems  dealing 
with  their  banks  than  are  businesses  at 
large.  In  addition,  the  NFWBO  study 
finds  that  the  largest  single  type  of 
short-term  financing  used  by  women 
business  owners  is  credit  cards  and  that 
over  half  of  women-owned  firms  use 
credit  cards  for  such  purposes,  as 
compared  to  18  percent  of  all  small  to 
medium-sized  businesses,  which 
generally  use  bank  loans  and  vendor 
credit  for  short-term  credit  needs.  With 
regard  to  long-term  financing,  the  study 
states  that  a  greater  proportion  of 
women-owned  firms  are  turning,  or  are 
forced  to  turn,  to  private  sources,  and  to 
a  wider  variety  of  sources,  to  fulfill  their 
needs.  Based  on  these  findings,  the 
NFWBO  study  concludes  that  removal 
of  financial  barriers  would  encourage 
stronger  growth  among  women-owned 
businesses,  resulting  in  much  greater 
growih  throughout  the  economy.^ 

7.  If  we  are  to  meet  the  congri><>bional 
goals  of  promoting  economic 
opportunity  and  competition  by 
disseminating  licenses  among  a  wide 
variety  of  providers,  we  must  find  ways 
to  counteract  effectively  these  barriers  to 
entr>'.  As  chronicled  in  the  Fifth  Report 
and  Order,  both  Congress  and  the 
Commission  have  tried  various  methoda 
to  enhance  access  to  the  broadcast  and 
cable  industries  by  minorities  and 
women.  1°  These  efforts  however,  have    - 
met  with  limited  success.  The  record 
shows  that  women  and  minorities  have 
not  gained  substantial  ownership 
representation  in  either  the  broadcast  or 
non-broadcast  telecommunications 
industries.  For  example,  a  1993  report 
conducted  by  the  National 
Telecommunications  and  Information 
Administration's  (NTIA)  Minority 
Telecommunications  Development 
Program  shows  that,  as  of  August  1993. 
only  2.7  percent  of  commercial 
broadcast  stations  were  owned  by 
minorities.  Another  study 
commissioned  by  the  Commerce 
Department's  Minority  Business 
Development  Agency  in  1991  found  that 
only  one  half  of  one  percent  of  the 
telecommunications  firms  in  the 
country-  were  minority  owned.  The 
study  also  identified  only  15  minority 
cable  operators  and  11  minority  firms 
engaged  in  the  dehvery  of  cellular, 
specialized  mobile  radio,  radio  paging 
or  messaging  services  in  the  United 
States."  And.  according  to  the  last 


"See  The  National  Foundation  for  kVomen 
Business  Owners,  Financing  the  Business,  A  Report 
on  Financial  Issues  from  the  1992  Biennial 
Membership  Sur\ey  of  Women  Business  Owners. 
October  1993. 

*°  See  Fifth  Bepott  and  Order  M  11 103-106. 

"  See  Testimony  of  Larry  Irving.  AssisUnt 
Secretary  for  Communications  and  Information. 
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available  U.S.  Census,  only  24  percent 
of  the  comniunications  firms  in  the 
country  were  owned  by  women,  and 
these  women-owned  finns  generated 
only  approximately  8.7  percent  of  the 
revenues  earned  by  communications 
companies. ^^  When  companies  without 
paid  employees  are  removed  from  the 
equation,  firms  with  women  owners 
represent  only  14.5  percent  of  the 
communications  companies  in  the 
coimtry.^3  One  result  of  these  low 
numbers  is  that  there  are  very  few 
minority  or  women-owned  businesses 
that  bring  experience  or  infrastructure  to 
narrowband  PCS.  They  thus  face  an 
additional  barrier  relative  to  many 
existing  service  providers. 

8.  Small  businesses  also  have  not 
become  major  participants  in  the 
telecommunications  industry.  For 
instance,  one  commenter  asserts  that  ten 
large  companies — six  Regional  Bell 
Operating  Companies  (RBOCs), 
AirTouch  (formerly  owned  by  Pacific 
Telesis),  McCaw,  GTE  and  Sprint- 
control  nearly  86  percent  of  the  cellular 
industry.  This  commenter  further 
contends  that  nine  of  these  ten 
companies  control  95  percent  of  the 
cellular  licenses  and  population  in  the 
50  BTAs  that  have  one  million  or  more 
people.'* 

9.  In  the  new  auction  law,  Congress 
directed  the  Commission  to  remedy  this 
serious  imbalance  in  the  participation 
by  certain  groups,  especially  minorities 
and  women.  The  auction  law  itself 
contemplates  that  requiring  payment  for 
initial  licenses  through  competitive 
bidding,  imlike  existing  licensing 
methods  such  as  comparative  hearings 
or  lotteries,  may  inhibit  participation  by 
those  with  limited  access  to  capital  and 
could  further  diminish  opportimities  for 
designated  entities.  The  first  nationvtride 
auction  demonstrated  that  a  25  percent 
bidding  credit  may  not  be  sufficient  to 
ensure  that  designated  entities  have  the 
opportunity  to  participate  where 


U.S.  Depaitment  of  Commerce,  before  the  House 
Minority  Enterprise  Subcommittee,  May  20, 1994. 
In  hislestiisony  at  this  same  bearing.  FXX 
Chainnan  Raed  Hundt  cited  some  of  these  statistics 
and  noted  that  In  light  of  this  Mrious 
underrepresentation,  there  remains  "a  fundamental 
obligation  for  both  Congress  and  the  FCC  to 
examine  new  and  creative  ways  to  ensure  minority 
opportunity."  Testimony  of  Reed  E.  Hundt, 
Chainnan,  Federal  Comr-Uii.cauons  Commission, 
before  the  House  Minority  Enterprise 
Subcommittee,  May  20, 1994. 

'^  See  Women-Owned  Businesses,  1987 
Economic  Censuses,  U.S.  Department  of  Commerce, 
issued  August  1990,  at  7,147.  The  census  data 
includes  sole  proprietorships,  partnerships,  and 
subchapter  S  corporations.  We  have  no  statistics 
regarding  women  representation  among  owners  of 
larger  communications  companies. 

"W. 

"Ex parte  filing  of  DCR  Communications,  May 
31,  1994. 


narrowband  PCS  values  are  high.  The 
regional  auctions  will  demonstrate 
whether  a  40  percent  bidding  credit  for 
women-  and  minority-owned  firms 
combined  with  installment  pa>'ments 
for  eligible  small  businesses  is  sufficient 
to  provide  meaningful  opjKjrtunities  for 
designated  entities  at  the  regional  level. 
We  further  propose  to  examine  the  use 
of  measures  we  specified  in  the  Fifth 
Report  and  Order  to  carry  out 
Congress's  directive  to  provide 
meaningful  opportunities  for  small 
entities  and  businesses  owned  by 
women  and  minorities  to  provide  PCS 
services.  If.  based  on  the  results  of  the 
regional  auction,  we  conclude  that  the 
40  percent  bidding  credit  is  insufficient, 
we  may  decide  that  these  measures, 
which  are  expressly  designed  to  address 
the  funding  problems  faced  by  these 
groups,  may  be  necessary  to  achieve 
Congress's  goals  with  respect  to 
narrowband  PCS. 

B.  Summary  of  Special  Pro\isions  for 
Designated  Entities 

10.  While  there  was  significant 
designated  entity  participation  in  the 
nationwide  narrowband  PCS  auction, 
we  are  concerned  that  the  high  license 
values  in  that  auction  and  the 
substantial  involvement  by  large, 
incumbent  firms  with  significant 
financial  resources  suggests  that 
designated  entities  may  have  difficulties 
in  competing  in  future  narrowband  PCS 
auctions.  We  recognize  that  larger 
incumbent  firms  are  able  to  pay  much 
higher  license  prices  than  smaller  firms 
because  of  the  significant  infrastructure 
and  cost  of  capital  advantages  these 
firms  enjoy.  Because  of  these  factors,  we 
believe  that  additional  measures  may  be 
necessary  to  achieve  Congress's 
mandate  that  we  ensure  the  opportunity 
for  designated  entities  to  participate  In 
the  competitive  bidding  process  and  in 
the  provision  of  spectrum-based 
services.  In  this  regard,  we  propose 
additional  provisions  for  businesses 
ovraed  by  women  and/or  minorities  and 
small  businesses  similar  to  those 
employed  in  the  auction  rules  for 
broadband  PCS. 

11.  To  fulfill  Congress's  mandate  that 
we  ensure  that  designated  entities  have 
the  opportunity  to  participate  in 
providing  narrowband  PCS;  we  propose 
to  reserve  up  to  four  MTA  frequency 
blocks— 19.  21.  22  and  24—,  and  both 
BTA  frequency  blocks — 25  and  26 — for 
bidding  exclusively  by  entities  with 
annual  gross  revenues  of  less  than  $125 
million  and  total  assets  of  less  than  $500 
million  ("entrepreneurs'  blocks").  We 
believe  that  excluding  large  companies 
from  bidding  in  the  proposed 
entrepreneurs'  blocks,  and  limiting  the 


total  number  of  licenses  that  one  entity 
can  obtain  in  these  blocks,  would 
significantly  enhance  opportunities  for 
smaller  entities  to  become  PCS 
providers  and  thereby  ensure  that 
narrowband  PCS  licenses  will  be 
disseminated  "among  a  wide  variety  of 
apphcants,"  as  required  by  Section 
309(i)(3)(B). 

12.  We  recognize,  however,  that 
reserving  blocks  for  bidding  only  by 
relatively  small  companies  may  not.  by 
itself,  be  sufficient  to  ensure  that  small 
businesses  and  businesses  owned  by 
members  of  minority  groups  and  women 
have  the  opportunity  to  obtain 
narrowband  PCS  licenses.  Businesses 
owned  by  members  of  minority  groups 
and  women  face  discrimination  that 
poses  additional  obstacles  for  these 
firms.  Acconiingly.  we  propose  a 
number  of  related  steps  to  assist  small 
businesses  and  businesses  owned  by 
woman  and/or  minorities  in  attracting 
the  capital  necessary  to  obtain  a 
narrowband  PCS  license. 

13.  First,  to  encourage  large 
companies  to  invest  in  designated 
entities  and  to  assist  designated  entities 
without  large  investors  to  overcome  the 
additional  hiudle  presented  by  auctions, 
we  propose  to  make  bidding  credits 
available  to  designated  entities  within 
the  entrepreneurs'  blocks.  More 
specifically,  we  propose  to  provide 
small  businesses  with  a  10  percent 
bidding  credit.  Businesses  owned  by 
minorities  and  women  would  receive  a 
15  percent  bidding  credit  to  compensate 
for  the  substantial  problems  they  face  in 
attracting  capital.'*  The  credits  would 
be  cumulative,  so  that  a  business  owned 
by  minorities  or  women  that  also 
qualified  as  a  small  business  would 
receive  a  25  jjercent  bidding  credit. 
Second,  we  propose  to  allow  most 
successful  bidders  within  the 
entrepreneurs'  block  to  pay  for  their 
licenses  in  installments  and  to 
"enhance"  those  installment  pa)-ments 
for  small  businesses  and  businesses 
owned  by  minorities  and  women  by 
varying  the  moratorium  on  principal 
and  the  interest  rate.  Third,  we  propose 
to  continue  to  extend  our  tax  certificate 
policies  to  promote  participation  by 
minorities  and  women  in  the  provision 
of  narrowband  PCS.  Fourth,  we  prof>ose 
to  reduce  the  upfront  payment  for  all 
eligible  bidders  in  the  entrepreneurs' 


■'Although  this  bidding  credit  would  be  less  than 
the  bidding  credit  available  for  selected  nationwide 
and  regional  licenses  (25  percent  and  40  percent 
reapectively).  the  IS  pennnt  bidding  credit  would 
be  available  within  the  entrepreneurs'  block  rather 
than  in  a  block  where  all  companies  could 
participate. 
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blodcs  &om  $0.02  per  MHz  per  pop  to 
$0,015  per  MHz  per  pop. 

14.  Fmally,  we  prop(^  to  redesignate 
the  two  BTA  licenses  as  regional 
licenses  organized  in  the  same 
configuration  set  forth  in  Section  24.102 
of  the  niles.  We  also  seek  comment  on 
other  means  to  achieve  larger 


geographic  license  sizes  such  as 
designating  these  BTA  licenses  as 
nationwide  licenses  or  by  maintaining 
the  BTA  designation,  but  allowing 
combinatorial  bidding  for  the 
designated  regions.  We  also  seek 
comment  on  whether  some  of  the  MTA 
and  BTA  response  channels  should  be 


redesignated  as  larger  ticense  areas  with 
bidding  limited  only  to  those  entities 
eUgible  to  bid  for  entrepreneurs'  block 
licenses. 

15.  TTie  following  chart  fai^i^ts  the 
major  provisions  proposed  for 
businesses  bidding  in  the  proposed 
entrepreneurs' blocks.  ^' 


Entrepreneurial  businesses  (in  excess  of  $40  MM  and 
less  than  or  equal  to  $125  MM  in  revenue  and  less 
than  $500  MM  in  total  assets). 

Smal  buslnesaes  (tkA  in  excess  g*  $40  MM  In  reve- 
nues and  less  than  $500  MM  In  total  assets). 

Busineaaes  awmed  ty  minoriiea  ancVor  women  (in 
excesa  of  $40  MM  and  less  Ihan  or  equal  to  S12S 
MM  In  revenues  and  less  than  $500  MM  in  total  as- 
sets). 

Small  businesses  owned  by  minorities  and^or  women 
(not  in  excess  of  $40  MM  In  revenues  and  less 
than  $500  MM  In  total  assets. 


Bidding 
credits 
(Per- 
cent) 


i 


10 

15 

25 


Installment  payments 


Irrterest  only  for  1  year  rate  equal  to  10-year  Treas- 
ury note  plus  2.5  percent;  (for  businesses  with  rev- 
enues greater  than  $75  MM.  available  only  in  re- 
gional and  MTA  mailtets) 

Interest  only  for  2  years;  rate  equal  to  10-year  Treas- 
ury note  plus  2^  percent; 

Interest  only  kx  3  years;  rate  equal  to  10-yeer  Treas- 
ury note; 


interest  only  for  5  years;  rate  equal  to  10-year  treas- 
ury note; 


Tax  certiicates  tor  in- 
vestors 


No. 

Na 
Yes. 

Yes. 


C  Summary  <^  Eligibmty  Requirements 
and  Definitions 

1.  Entrepreneurs'  Blocks  and  Small 
Business  Eligibility 

16.  The  following  points  summarize 
the  principal  rules  we  propose  regarding 
eligibility  to  bid  in  the  entrepreneurs' 
blocks  and  have  adopted  above  to 
qualify  as  a  small  business.  In  addition, 
they  summarize  die  attribution  rules  we 
will  propose  to  use  to  assess  whether  an 
applicant  satisfier the  various  financial 
thresholds.  More  precise  details  are 
discussed  in  the  subsections  that  follow. 

Proposed  Financial  Caps 

•  Entrepreneurs'  Blocks:  To  bid  in  the 
entrepreneurs'  blocks,  the  applicant, 
including  attribiaable  investors  and 
affiliates,  must  cumulatively  have  less 
than  $125  million  in  gross  revenues  and 
less  than  $500  million  in  total  assets.  No 
individual  attributable  investor  or 
affiliate  may  have  $100  million  or  more 
in  personal  net  worth. 

•  Small  Business:  To  qualify  for 
special  measures  accorded  a  small 
business,  the  applicant,  iocluding 
attributi^le  investors  and  affiliates, 
must  ciunulatlvely  have  not  in  excess  of 
$40  million  in  gross  revenues.  No 
individual  attributable  investor  or 
affiliate  may  have  in  excess  of  $40 
million  in  personal  net  worth.  (Note: 
this  is  the  small  business  definitioa  we 
have  adopted  above).  We  seek 
comments  on  whether  in  an 


entrepreneur's  block  we  should  define 
small  businesses  diflierently. 

Pmpaeed  Attribution  Rules 

•  Control  Group.  The  gross  revenues, 
total  assets  and  personal  net  worth  of 
certain  investors  are  not  considered  so 
long  as  the  applicant  has  a  "control 
group"  consisting  of  one  or  more 
individuals  or  entities  that  control  the 
applicant,  hold  at  least  25  percent  of  the 
equity  and,  for  corporations,  at  least 
50.1  percent  of  the  voting  stock. 

•  The  gross  revenues,  total  assets  and 
personal  net  worth  of  each  member  of 
the  control  group  are  counted  toward 
the  financial  caps. 

•  Other  Investors.  Where  the 
applicant  has  a  control  group,  the  gross 
revenues,  total  assets  and  personal  net 
worth  of  any  other  investor  are  not 
considered  unless  the  invest<x'  holds  25 
perceat  or  more  of  the  applicant's 
passive  equity  (which,  for  corporations, 
will  include  as  much  as  15  percent  of 
the  voting  stock). 

•  Passive  Equity.  Passive  equity  is 
Umitad  partnership  or  non-voting  stock 
interests  or  voting  stock  interests  of  IS 
percent  or  less  of  the  issued  and 
outstanding  voting  stock. 

•  nopoeied  Option  for  Minority  or 
Wonnin-Owned  Applicants.  If  the 
control  group  (consisting  entirely  of 
women  and/or  minorities)  owns  at  least 
50.1  percent  of  the  equity  and,  or 
corporation,  at  least  50.1  percent  of  the 
voting  stock,  then  the  gross  revenues, 
total  assets  and  personal  net  worth  of 


any  other  Investor  are  not  considered 
unless  the  investor  holds  more  than  49.9 
percent  of  the  applicant's  passive  equity 
(which,  for  corporations,  includes  no 
more  than  as  15  percent  of  the  voting 
stock). 

•  Affiliates.  The  gross  revenues, 
assets  and  personal  net  worth  of  outside 
interests  held  by  the  applicant  (and  the 
attributable  investors  iti  the  applicant) 
are  counted  toward  the  BnanHn)  caps  if 
the  applicant  (or  the  attributable 
investors  in  the  applicant)  control  or 
have  power  to  control  the  outside 
interests  or  if  the  applicant  (or  the 
attributable  investors  in  the  applicant)  is 
under  the  control  of  the  outside 
interests.  The  financial  interests  of 
spouses  are  also  attributed  to  each  other. 

2.  Definition  of  Women  and/or 
Minority-Owned  Business 

17.  The  points  below  siumnarize  the 
two  structural  options  proposed  to  be 
available  to  firms  that  wish  to  qualify 
for  the  special  provisions  adopted  for 
biisinesses  owned  by  minorities  and 
women.  These  options  will  be  discussed 
in  more  detail  in  the  text  that  follows. 

50. 1  Percent  Equity  Option 

•  If  woman  and/or  minority 

principals  control  the  applicant  and 
own  at  least 

•  50.1  percent  of  the  equity,  and; 

•  50.1  percent  of  the  voting  stock,  in 
the  case  of  corporations. 

•  Then  any  other  investor  may  holdr 

•  not  more  ftan  49.9  percent  of  the 
passive  equity  (which,  for  corporations. 


>*Tbia  table  is  not  comprebeiutve  and  tharaiara 
it  does  not  present  all  the  provisions  established  for 


desifDited  mtitiea.  aapeciaUjr  tboae  •vmiiaM* 
outside  the  entrepreneurs'  bloclcs. 


IMI 
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includes  as  much  as  15  percent  of  the 
voting  stock). 

25  Percent  Equity  Option 

•  If  women  and/or  minority 
principals  control  the  applicant  and 
own  at  least: 

•  25  percent  of  the  equity,  and; 

•  50.1  percent  of  the  voting  stock.,  in 
the  case  of  corporations. 

•  Then  any  other  investor  may  hold: 

•  25  percent  or  less  of  the  passive 
equity  (which,  for  corporations, 
includes  as  much  as  15  percent  of  the 
voting  stock). 

18.  We  also  request  comment  on 
altem.:tivr-s  intended  to  deter  shams  and 
fronts  and  to  prevent  abuse  of  the 
incentives  for  designated  entities.  The 
Commission  would  enforce  vigorously 
any  requirements  adopted.  These 
proposals  include  a  holding  and  limited 
transfer  period  for  licensees  in  the 
entrepreneurs'  blocks  and  repajTnent 
provisions  associated  with  bidding 
credits  and  installment  payments.  These 
steps  and  our  ehgibility  and  affiliation 
rules  are  intended  to  ensure  that  the 
benefits  of  any  measures  we  take  flow 

to  the  entities  Congress  intended. 
Ultimately,  we  believe  that  we  will  best 
fulfill  our  statutory  mandate  by  creating 
powerful  incentives  for  bona  fide 
designated  entities  to  attract  the  capital 
necessary  to  compete  both  in  auctions 
for  narrowband  PCS  and  in  the 
provision  of  service.  We  therefore 
specifically  request  that  comments 
address  in  detail  the  impact  any  of  these 
alternatives  would  likely  produce  on  the 
opportunity  for  designated  entities  to 
acquire  narrowband  PCS  licenses. 

D.  The  Entrepreneurs'  Blocks 

19.  As  discussed  above,  because  the 
auction  process  itself  requires 
additional  expenditures  of  capital  to 
acquire  licenses,  this  new  licensing 
procedure  in  many  respects  holds  the 
potential  to  erect  an  additional  barrier  to 
entry  that  had  not  existed  even  under 
the  Act's  previous  bcensing  methods. 
comparative  hearings  and  lotteries.  As 
reflected  in  the  House  Committee 
Rej>ort,  Congress  was  well  aware  of  that 
possibiUty  and  wanted  to  ensure  that 
competitive  bidding  should  not  exclude 
smaller  endties  from  obtaining 
hcenses."'  The  inability  of  small 
businesses  and  businesses  owned  by 
women  and  minorities  to  obtain 
adequate  private  financing  creates  a 
serious  imbalance  between  these 
companies  and  large  businesses  in  their 
prospects  for  competing  successfully  in 
narrowband  PCS  auctions. 


20.  We  anticipate  that  the  results  of 
the  narrowband  regional  auctions  as 
well  as  the  comments  we  seek  in  this 
Notice  will  be  relevant  to  our  final 
conclusion  of  whether  an  entrepreneurs' 
block  is  appropriate  in  narrowband  PCS. 
We  seek  comments  on  what  results  in 
the  regional  auction  would  or  would  not 
justify  the  use  of  an  entrepeneurs'  block 
in  subsequent  narrowband  auctions. 
The  $125  million  gross  revenue/SSOO 
million  asset  caps  have  the  effect  of 
excludmg  the  large  companies  that 
would  easily  be  able  to  outbid 
designated  entries  and  frustrate 
Congress'  goal  of  disseminating  licenses 
among  a  diversity  of  licerisee>.  At  the 
same  time,  this  restriction  J.,es  not 
exclude  many  firms  that,  while  not  large 
in  comparison  with  other 
telecommunications  companies, 
nevertheless  are  likely  to  have  the 
financial  ability  to  provide  sustained 
competition  for  the  PCS  licensees.  For 
example,  the  $125  million  gross  revenue 
figure  corresponds  roughly  to  the 
Commission's  definition  of  a  Tier  2.  or 
medium-sized,  local  exchange  carrier,^* 
and  would  include  virtually  all  of  the 
independently  ovsmed  rural  telephone 
companies,  while  excluding  the  largest 
incumbent  paging  licensees.  Limiting 
the  personal  net  worth  of  any  individual 
investor  or  affiliate  of  the  applicant  to 
SlOO  million  would  prevent  a  very 
wealthy  individual  from  leveraging  his 
or  her  personal  assets  to  allow  the 
applicant  to  circumvent  the  size 
limitations  of  the  entrepeneurs'  blocks. 

21.  In  determining  which  of  the 
blocks  in  each  market  should  constitute 
the  entrepreneurs'  blocks,  we  seek  to 
make  sufficient  opportunity  available  to 
businesses  that  would  qualify-  for  the 


"SeeH.R.Rep.  No.  103-111  at  255. 


'•L.oca!  exchange  carriers  are  cetegorized  as  Tier 
1  and  Tier  2  companies  by  applying  the  criierion 
that  Sections  32.11(a)  and  32.1  Ke)  of  the 
Commission's  Rules  use  to  distinguished  Ciass  A 
end  Oass  B  companies,  respectively.  Class  A 
companies  are  those  companies  having  ann  jal 
revenues  from  regulated  telecommunications 
opcrat'ons  of  $100  million  or  more:  Class  B 
companies  are  those  companies  having  annual 
revenues  from  regulated  telecommunications 
operations  of  leM  than  $100  million.  The  initial 
classification  of  a  company  is  determined  by  its 
lowest  annual  operating  revenues  for  the  five 
immediately  preceding  years.  A  company's 
classification  is  changed  when  its  annual  operating 
revenue  exceeds  or  is  under  the  $100  million  mark 
in  each  of  five  consecutive  yean.  The  Commission 
imposes  more  relaxes  regulatory  requirements  on 
Tier  2  L£Cs  than  on  Tier  1  LECs.  See  Automated 
Reporting  Requirements  for  Certain  Class  A  and 
Tier  1  Telephone  Companies.  2  FCC  Red  5770.  5772 
(1987),  52  FR  35918  (Sept.  24,  1987),  Commission 
Requirements  for  Cost  Support  Material  to  be  Filed 
with  1994  Annual  Access  Tariffs  and  for  Other  Cost 
Support  Material,  9  PCC  Red  1060  n.  3  (Comm. 
Carr.  Bur.  1994),  Commission  Requirements  for  Cost 
Support  Material  to  be  Filed  with  Access  Tariffs  on 
March  1. 1985,  Public  Notice,  Mimeo  No.  2133 
(Comm.  Carr.  Bur.  released  (an.  25,  1985). 


entrepreneurs'  blocks  and  to  those  that 
would  not.  We  seek  comment  on 
whether  it  woald  be  appropriate  to 
include  all  of  those  remaining  blocks 
designated  for  bidding  credits  and  to 
add  one  additional  MTA  blork  and  on" 
additional  BTA  block  if  we      cide  to 
adopt  the  proposal.  We  seek  coninient 
on  the  choice  of  blocks  and  the  number 
of  blocks  that  shouid  be  included  ir.  the 
entrepreneurs'  blocks.  We  want  to 
choose  blocks  to  provide  adequate 
amounts  of  spectrum  and  geographic 
territory'  necessary  to  ensure  that  the 
ehgible  bidders  w  ill  be  able  to  compete 
effectively.  We  beheve  that  designating 
a  variety  of  frequency  blocks  as 
entrepreneurs'  blocks  would  satisf>'  the 
needs  of  those  parties  who  believe  the\ 
must  have  larger  amounts  of  spectrum 
to  compete  effectively  as  well  as  the 
needs  of  other  designated  entities  who 
require  smaller  blocks.  Finally,  it  would 
not  foreclose  opportunities  for  other 
parties.'^ 

22.  Holding  and  Limited  Transfer 
Period.  Because  we  interpret  the 
congressional  goal  of  giving  designated 
entities  the  opportunity  to  provide 
spectnim-based  services  to  extend 
beyond  merely  obtaining  a  license,  we 
seek  comment  on  whether  we  should 
prohibit  licensees  in  the  entrepreneurs 
blocks  from  voluntarily  assigning  or 
transferring  control  of  their  licenses  for 
a  period  of  three  years  from  the  date  of 
the  license  grant.^o  We  further  ask 
commenlers  to  address  whether,  for  the 
next  two  to  seven  years  of  the  license 
term,  we  should  permit  the  licensee  to 
assign  or  transfer  control  of  its 
authorization  only  to  an  entity  that 
satisfies  the  entrepreneurs'  blocks  entry 
criteria. ^1  Comments  should  address 
whether  any  restrictions  of  this  tvpe 
would  accurately  balance  the  goal  of 
promoting  access  to  capital  by 
designated  entities  with  the  need  to 
assure  the  integrity  of  our  process. 
Ehiring  this  limited  transfer  period, 
licensees  would  continue  to  be  bound 


'"In  addition.  incumt>enl  paging  licensees  would 
have  the  opportunity  to  bed  on  2,176  MT.\  and 
BTA  response  channel  hce.-.ses  resem  d  for  existing 
paging  licensees. 

'"We  propose  considering  exceptions  to  this 
three- year  holding  period  rule  on  a  case-bv-cas* 
basis  in  the  event  of  a  judicial  order  aecreeing 
bankruptcy  or  a  judicial  foreclosure  :f  ttj{  licensee 
proposes  to  assign  or  transfer  its  authorization  to  an 
entity  that  meets  the  financial  thresholds  for 
bidding  in  the  entrepreneurs'  blocks.  In  addition, 
we  note  that  a  transfer  is  considered  "involuntary"' 
if  it  is  made  pursuant  to  a  court  decree  requiring 
the  saJe  or  transfer  of  the  licensee's  stock  or  assets. 
Paramount  Pictures.  Inc.,  43  FCC  453  (1949);  Cf. 
William  Peiw  Broadcasting,  16  FCC  2d  1050  (1969). 

"  We  note  that  a  licensee  assigning  its 
authorization  pursuant  to  this  limited  transfer 
period  might  be  subject  to  the  repayment  provisions 
associated  with  installment  payments  and  bidding 
credits.  See  infra  n  28,  35. 
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by  the  financial  eligibility  requirements, 
as  set  forth  below.22  in  addition,  a 
transferee  or  assignee  who  receives  an 
entrepreneurs'  block  license  during  this 
period  would  remain  subject  to  the 
transfix  resthctioas  for  the  balance  of 
the  holding  period.^^  Should  any  of 
these  proposals  be  adopted,  the 
Commission  would  conduct  random 
pre-  and  post -auction  audits  to  ensure 
that  apphcants  receiving  preferences  are 
in  compliance  with  the  FCC's  rules. 

23.  Our  goals  are  to  create  significant 
opportimities  for  entrepreneurs,  small 
businesses,  and  businesses  owned  by 
minorities  and  women  to  compete  in 
auctions  for  Ucenses  and  attract 
sufficient  capital  to  build-out  those 
Uoenses  and  provide  service.  We 
recognize  the  critical  need  to  attract 
capital,  which  requires  flexibility.  We 
are  very  concerned,  however,  that  such 
flexibility  not  undermine  our  more 
fundamental  objective,  whifih  is  to 
ensure  that  designated  entities  retain  de 
facto  and  de  fun  ooBtrol  of  their 
companies.  The  holding  and  limited 
transfin-  period  upon  which  we  seek 
comment,  may  help  promote  this 
objective.  We  eaek  comment  on  the 
effect  that  any  rules  of  this  sort  are 
likely  to  have  on  the  adiievement  of  our 
goals  of  meaningful  long-term 
participation  by  designated  entities  and 
how  such  a  nile  would  impact  the 
ability  to  raise  capital. 

E.  Bidding  Credits 

24.  In  the  TTurd  Report  and  Order  we 
adopted  a  2S  percent  bidding  credit  for 
businesses  owned  by  minorities  and 
women.  We  concluded  that  the  use  of 
bidding  credits  would  be  an  e£fective 
tool  to  ensure  that  women  and  minority- 
owned  businesses  have  oppDrtunities  to 
participate  in  the  provision  of 
narrowband  services.**  And.  in  this 
Order,  we  raised  this  bidding  credit  to 
40  percent  for  the  regional  narrowband 
auctions.  While  we  do  not  think  that  a 
bidding  credit  of  this  magnitude  is 
required  when  used  in  conjunction  with 
an  insulated  entrepreneurs'  block,  we 
continue  to  believe  that  a  bidding  credit 
is  necessary  to  ensure  that  women  and 
minority-owned  businesses  have  the 


"See  infra  ^  38-43.  In  addition,  far  purposes 
of  the  Installment  (wyment  and  bidding  credit 
provisions  set  forth  below,  licensees  will  conlioue 
to  be  bound  by  the  financial  eligibility  requirements 
throughout  the  term  of  the  license. 

"  For  numple.  if  an  eotreorenaurs'  block 
authorization  is  assigned  to  an  eligible  business  in 
year  four  of  the  license  tarra,  it  would  be  inquired 
to  hoid  that  license  until  the  origioal  holding  period 
expires,  subject  to  the  same  exceptions  Chat  applied 
to  the  original  lioeosae. 

"  See  Third  Report  and  Order  a(  1 72.  in  PP 
Docket  No.  «»-2S2.  9  FCC  Hod  2»41.  59  FR  26741 
iMay  24.  1994).  [Third  Report  andOnieri. 


opportunity  to  participate  in 
narrowband  PCS.  In  addition,  we 
believe  that  a  small  bidding  credit  is 
warranted  to  help  small  businesses 
oveccome  financing  obstacles. 
Accordingly,  we  propose  to  continue  to 
provide  a  bidding  credits  in  the 
proposed  entrepreneurs'  blocks  that 
would  give  small  businesses  a  10 
peroent  credit,  wom«i  and  minority- 
owned  businesses  a  15  percent  credit, 
and  small  businesses  owned  by  women 
and  minorities  an  aggregate  credit  of  25 
percent. 

25._In  ex  parte  presentations  to  the 
Commission,  many  commenters  have 
indicated  that,  without  spectrum  set- 
asides  for  narrowband  PCS.  bidding 
credits  would  not  be  sufficient  to  assist 
designated  entities  in  outbidding  very 
large  entities  who  are  likely  to  bid  for 
licenses  in  this  service.  PCSD  states,  for 
exampie,  that  all  of  the  existing  large 
paging  companies  can  justify  mudi 
larger  payments  for  Ucenses  than  could 
an  individual  entrepreneur,  regardless 
of  a  bidder's  credit.  Therefcire,  it 
believes  no  entrepreneur  will  win  a  bid 
for  any  PCS  market  that  is  desirable  to 
any  of  the  lai^ge  companies.**  As 
described  above,  in  order  to  afibrd 
designated  entities  a  realistic 
opportunity  to  obtain  Uoenses  in  the 
narrowband  PCS  service,  we  propose  to 
exclude  very  large  businesses  fix>m 
bidding  for  licenses  in  the 
entrepreneurs'  blocks.  These  measiires 
would  enhance  the  value  of  the  bidding 
credits  for  small  businesses  and 
businesses  owned  by  minorities  and 
women.  In  this  context,  we  believe  that 
bidding  credits  can  have  a  signific:ant 
eSiect  on  the  abihty  of  small  businesses 
and  businesses  owned  by  women  and 
minorities  to  participate  successfully  in 
auctions  for  Ucenses  in  entrepreneurs' 
blocks. 

26.  As  explained  above,  the  capital 
access  problems  faced  by  small  firms 
and  women  and  rainority-owTied  firms 
make  special  provisions  like  bidding 
credits  appropriate  for  these  designated 
entities  in  narrowband  PCS.^e  In  effect, 
the  bidding  credit  would  fuiK:tion  as  a 
disc(Kint  on  the  bid  price  a  firm  would 
actually  have  to  pay  to  obtain  a  Ucense 
and.  thus,  will  address  directly  the 
financing  obstacles  encountered  by 
these  entities.  Moreover,  as  noted 
previously,  women  and  minorities  face 


"  E«  parte  Bling  of  PCSD  Derelopraent 
CorpoMtion  (PCSD).  August  9.  1994. 

'•Although  we  did  not  previously  grant  bidding 
crediu  to  small  businesses  in  the  Third  Report  and 
Order,  we  now  believ«  that,  given  the  exponentially 
greater expenae  likely  to  be  incurred  in  ecquiring 
broadband  PCS  licenses,  bidding  credits  imght  be 
a  proper  means  to  ensure  that  these  films  heve  the 
opporninity  to  participate  in  this  service. 


discrimination  in  lending  and  other 
barriers  to  entry  not  encoimtered  by 
other  firms,  including  other  designated 
entities.  Therefore,  as  one  of  the 
measures  designed  to  coimter  these  * 
increased  capital  formation  difficulties, 
we  propose  to  provide  them  with  a 
sUghtly  higher hidding  credit  than  small 
businesses.  Thus,  women  and 
minorities  would  receive  a  15  percent 
payment  discount  that  is  appUed  against 
the  amounts  they  bid  on  Ucenses. 
Absent  such  measures  targeted 
specifically  to  women  and  minorities,  it 
might  be  impossible  to  assure  that  these 
groups  achieve  any  meaningful  measure 
of  opportunity  for  actual  participation 
in  the  proviaon  of  narrowband  PCS. 
Similarly,  it  is  reasonable  to  assume  that 
small  firms  owned  by  women  and 
minorities  suffer  the  problems  endemic 
to  both  groups.  Theref<»e,  we  propose  a 
ctmiulative  bidding  credit  of  25  percent 
for  these  groups.  We  beUeve  that  these 
measures  wiU  help  women  and 
minorities  to  attract  the  capital 
necessary  for  obtaining  a  Ucense  and 
constructing  and  operating  a 
narrowband  PCS  system,  consistent 
vrith  the  intent  ot  Congress.  We  seek 
comments  on  these  proposals. 

27.  As  discussed  below,  we  have  also 
proposed  to  modify  the  definition  of  a 
minority  and  women-owned  firm.  2'  To 
receive  a  10  percent  bidding  credit,  we 
propose  that  a  small  business  must 
satisfy  the  same  gross  revenue  test 
adopted  for  installment  payments.  As 
explained  more  fuUy  in  the  small 
business  definition  section,  we  propose 
that  a  consortium  consisting  entirely  of 
small  businesses  also  be  eligible  for  a  10 
percent  bidding  credit  even  if  the 
combined  gross  revenues  of  the 
consortium  exceed  the  smaU  business 
gross  revenues  threshold.  In  addition, 
we  propose  that  a  small  business  that  is 
owned  by  women  and  minorities  must 
satisfy  the  definiUon  of  a  business 
owned  by  minorities  and  women  as  well 
as  the  small  business  definition  to 
receive  a  25  pen%nt  bidding  credit 
Finally,  we  propose  that  a  consortium  of 
small  firms  owned  by  women  and/or 
minorities  is  eligible  for  a  25  percent 
bidding  credit,  provided  that  each 
member  of  the  consortium  meets  the 
definition  of  a  smaU  business  and  a   ■ 
minority  and/or  women-owned  firm. 

28.  Repayment  Policies  Applicable  to 
Bidding  Credits.  To  ensure  that  bidding 
credits  benefit  the  parties  to  whom  they 
are  directed,  we  inquire  whether  we 
should  adopt  strict  repayment  policies: 
if,  within  the  original  10-year  term,  a 
licensee  applies  to  assign  or  transfer 
control  of  a  license  to  for  example,  an 


"  See  in/ro  11 44-54. 
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enthy  that  is  not  eligible  for  as  3  high 
a  level  of  bidding  credit,  then  the 
difference  between  the  bidding  credit 
obtained  by  the  assigning  party  and  the 
bidding  credit  for  which  the  acquiring 
party  would  qualify  would  have  to  be 
paid  to  the  U.S.  Treasury  as  a  condition 
of  approval  of  the  transfer.  Thus,  an 
assignment  of  a  license  from  a  small 
minority-owned  firm  to  a  women- 
owned  firm  with  revenues  greater  than 
$40  milhon  would  require  repayment  of 
10  percent  of  the  original  bid  price  (25 
percent  less  15  percent)  to  the  Treasviry. 
A  sale  to  an  entity  that  would  not 
qualify  for  bidding  credits  would  entail^ 
full  repayment  of  the  original  bidding 
credit  as  a  condition  of  transfer.  Small 
businesses  also  would  be  bound  by  the 
financial  eligibility  rules  during  the 
entire  license  term  as  set  forth  below. 
Thus,  if  after  licensing  an  investor 
purchases  an  "attributable"  interest  in 
the  business  and,  as  a  result,  the  gross 
revenues  of  the  firm  exceed  the  $40 
million  small  business  cap,  this 
repayment  provision  Would  apply. ^^  If 
such  a  proposal  were  to  be  adopted,  we 
would  envision  that  these  repayment 
provisions  apply  throughout  the  original 
term  of  the  license  to  help  promote  the 
long-term  holding  of  licenses  by  those 
parties  receiving  bidding  credits. 
Nevertheless,  as  in  the  case  of  the 
holding  period  and  transfer  restrictions 
discussed  at  ^1 88-89  alxjve  we  seek 
comment  on  any  effects  such  rules  may 
have  on  the  ability  of  designated  entities 
to  attract  capital.  We  therefore  ask 
commenters  to  address  in  detail 
whether  this  type  of  restriction  would 
further  the  goal  of  increasing  the 
number  of  designated  entities 
participating  in  the  provision  of 
narrowband  PCS  services. 

F.  InstaUment  Payments 

29.  A  significant  barrier  for  most 
businesses  small  enough  to  qualify  to 
bid  in  the  proposed  entrepreneurs' 
blocks  would  be  access  to  adequate 
private  financing  to  ensure  their  ability 
to  compete  against  larger  firms  in  the 
PCS  marketplace.29  In  the  Third  Report 
and  Order,  we  concluded  that 
installment  payments  are  ah  effective 
means  to  address  the  inability  of  small 
businesses  to  obtain  financing  and  will 
enable  these  entities  to  compete  more 
effectively  for  the  auctioned  spectrum. 
We  also  determined  that  small 
businesses  eligible  for  installment 
payments  would  only  be  required  to  pay 


half  of  the  down  payment  (10  percent  of 
the  winning  bid,  as  opposed  to  20 
percent)  five  days  after  the  auction 
closes,  with  the  remaining  10  percent 
pa>Tnent  deferred  until  five  days  after 
grant  of  the  ficense.  Finally,  we 
indicated  that  installment  payments 
should  be  made  available  to  small 
businesses  at  an  interest  rate  equal  to 
the  rate  for  U.S.  Treasury  obligations.'^ 

30.  In  light  of  the  expected  substantial 
capital  required  to  acquire  narrowband 
PCS  licenses,  we  proposed  that 
installment  payments  be  available  to 
most  businesses  that  obtain  narrowband 
PCS  licenses  in  the  proposed 
entrepreneurs'  blocks.  By  allowing 
payment  in  installments,  the 
government  would  in  effect  be 
extending  credit  to  licensees,  thus 
reducing  the  amount  of  private 
financing  needed  prior  to  and  after  the 
auction.  Such  low  cost  government 
financing  would  promote  long-term 
participation  by  these  businesses, 
which,  because  of  their  smaller  size, 
lack  access  to  sufficient  capital  to 
compete  effectively  with  larger  PCS 
licensees.  Under  the  rules  we  propose 
today,  installment  payments  would  be 
available  to  smaller  entities  that  do  not 
technically  qualify  as  small  businesses 
for  purposes  of  other  measures  we  have 
proposed,  such  as  bidding  credits.  We 
believe,  however,  that,  given  the 
significant  costs  of  narrowband  PCS 
licenses  and  the  likelihood  of  very  large 
participants  in  the  other  blocks,  this 
option  would  be  fully  consistent  with 
the  congressional  intent  in  enacting 
Section  309(j)(4)(A)  to  avoid  a 
competitive  bidding  program  that  has 
the  effect  of  favoring  inciunbent 
providers  of  other  communications 
services,  with  established  revenue 
streams,  over  smaller  entities-^* 

31.  Under  the  plan  we  propose  here, 
all  licenses  that  satisfy  the  gross 
revenues,  total  assets  and  personal  net 
worth  criteria  to  bid  in  the 
entrepreneurs'  blocks  would  be  allowed 
to  pay  in  installments  for  regional  and 
MTA  licenses  granted  in  those  blocks. 
With  respect  to  the  BTA  licenses  in 
those  blocks,  however,  only  businesses 
owned  by  women  and  minorities  and 
those  hcensees  with  less  than  $75 
million  in  gross  revenues  would  be  able 
to  use  installment  pa\Tnents.^*  This 


distinction  is  based  on  the  expected 
lower  costs  to  acquire  licenses  and 
construct  systems  in  the  BTAs. 
However,  if  we  adopt  our  proposal  to 
redesignate  BTA  licenses  as  nationwide 
or  regional  licenses,  we  propose 
extending  installment  payments  on 
those  blocks  to  all  parties  eligible  for  the 
entrepreneurs'  blocks.  Thus,  with  the 
exception  of  companies  owned  by 
women  or  minorities,  which  face 
additional  problems  accessing  capital, 
we  do  not  think  that  a  firm  with  gross 
revenues  exceeding  $75  million  would 
require  government  financing  to  be 
competitive  for  the  BTA  licenses. ^3 

32.  The  installment  payment  option 
would  enable  qualified  businesses  to 
pay  their  winning  bid  over  time.  These 
businesses  would  still  make  the 
apphcable  upfront  pavTnent  in  full 
before  the  auction,  but  would  be 
required  to  make  a  post-auction  down 
payment  equaling  only  ten  percent  of 
their  winning  bids,  half  of  which  will  be 
due  five  business  days  after  the  auction 
closes.  Payment  of  the  other  half  of  the 
down  pajTiient  would  be  deferred  until 
five  business  days  after  the  license  is 
granted.  In  general,  the  remaining  90 
percent  of  the  auction  price  would  be 
paid  in  installments  with  interest 
charges  to  be  fixed  at  the  time  of 
licensing  at  a  rate  equal  to  the  rate  for 
ten-year  U.S.  Treasury  obligations  plus 
2.5  percent.  Under  this  general  rule, 
only  payments  of  interest  would  be  due 
for  the  first  year  with  principal  and 
interest  payments  amortized  over  the 
remaining  nine  years  of  the  license. 
Timely  pajment  of  all  installments 
would  be  a  condition  of  the  license 
grant  and  failure  to  make  such  timely 
pajToent  would  be  grounds  for 
revocation  of  the  license.^*  We  seek 
'comment  on  this  installment  payment 
proposal. 

33.  Enhanced  Installment  Payments. 
As  explained  previously,  small 
businesses  and  businesses  owned  by 
minorities  and  women  face  capital 
access  difficulties  not  encountered  by 
other  firms  and,  thus,  require  special 
measures  to  ensure  their  opportunity  to 
participate  in  narrowband  PCS. 


*"  See  infra  11 39-43.  for  a  discussion  of  which 
investor  interests  would  be  "attributable"  for 
purposes  of  calculating  the  gross  revenues  caps. 

'■See  e.g..  conunents  of  SBA  Chief  Couiual  of 
Advocacy  at  6.  20-21.  NTlA.al  27;  SBAC  Report  at 
2  (September  IS.  1993). 


»See  Third  Report  and  Order  ax  11  86-90. 

"  See  H.R.  Rep.  .No.  103-1 1 1  at  255  (Commission 
has  the  authority  to  design  alternative  payment 
schedules  in  order  that  the  auction  process  does  not 
inadvertently  favor  only  those  with  "deep  pockets" 
over  new  or  small  companies). 

>>  We  will  apply  the  same  SSOO  million  total 
assets  and  $100  million  personal  net  worth 
standards  for  purposes  of  determining  eligibility  for 
Installment  payments  in  the  BT.^  entrepreneurs' 


bioclu.  The  attribution  rules  set  for.h  w.;h  regard 
to  eligibility  to  bid  will  also  apply  in  all  of  ;he  BT.A 
entrepreneurs'  blocks. 

"We  note  that  a  consortium  of  small  businesses 
would  be  eligible  for  installment  payments  in  any 
.market  so  long  as  each  n>ember  of  tbe  consortium 
satisfies  the  definition  of  a  small  business,  as  set 
forth  in  Section  V.A..  infra 

'<  As  described  in  the  Second  Beport  and  Order. 
in  PP  Docket  No  93-253.  9  FCC  Red  2348.  59  FR 
22980  (May  4. 1994),  [Second  Beport  and  Order], 
the  Commission  may.  on  a  cese-by-cas«  basis, 
permit  a  three  to  six  month  grace  period  within 
which  a  licensee  may  seek  a  restructuring  of  the 
pa>'ment  plan. 
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Accordingly,  we  propose  an 
•"enhanced"  installment  payment  plan 
for  these  entities.  Pursuant  to  this 
enhanced  installment  payment  plan. 
■  small  businesses  who  win  licenses  in 
the  proposed  entrepreneurs'  blocks 
would  be  required  to  pay  interest  only 
for  the  first  two  years  of  the  license  term 
at  the  same  interest  rate  as  set  forth  in 
the  general  rule.  Businesses  owned  by 
women  and/or  minorities  would  be  able 
to  make  interest-only  payments  for  three 
years.  Interest  would  accrue  at  the 
Treasury  note  rate  without  the 
additional  2.5  percent."  And  finally, 
businesses  that  are  both  small  and 
owned  by  women  and/or  minorities 
would  be  required  to  pay  only  interest 
for  five  years.  Interest  would  accrue  at 
the  Treasury  note  rate. 

34'.  These  profKJsed  enhanced 
installment  payments  are  narrowly 
tailored  to  the  needs  of  the  various 
designated  entities,  as  reflected  in  the 
record  in  this  proceeding.  We  believe 
that  varying  the  moratorium  on 
principal  in  the  early  years  of  the  loan 
and  varying  the  interest  rate  based  on 
these  needs  would  allow  small 
'businesses  and  companies  owned  by 
women  and/or  minorities  to  bid  higher 
in  auctions,  thereby  increasing  their 
chances  for  obtaining  licenses.  In 
addition,  it  would  allow  them  to 
concentrate  their  resources  on 
infrastructure  build-out  and,  therefore. 
it  would  increase  the  Ukelihood  that 
they  become  viable  narrowband  PCS 
competitors.  We  request  comment  on 
these  proposed  enhancements  to  the 
installment  payment  plan. 

35.  Unjust  Enrichment  Applicable  to 
Installment  Payments.  To  ensure  that 
large  businesses  do  not  become  the 
unintended  beneficiaries  of  measures 
meant  for  smaller  firms,  we  propose  to 
retain  the  unjust  enrichment  provisions 
adopted  in  the  Third  Report  and  Order 
applicable  to  installment  payments. 
Specifically,  if  a  licensee  that  was 
awarded  installment  payments  seeks  to 
assign  or  transfer  control  of  its  license 
to  an  entity  not  meeting  the  applicable 
eligibihty  standards  set  out  above 
during  the  term  of  the  license,  we  would 
require  payment  of  the  remaining 
principal  and  any  interest  accrued 
through  the  date  of  assignment  as  a 
condition  of  the  license  assignment  or 
transfer.^*  Moreover,  if  an  entity  seeks 
to  assign  or  transfer  control  of  a  license 
to  an  entity  that  does  not  qualify  for  as 
favorable  an  installment  payment  plan. 


"To  be  eligible  for  these  '•enhanced"  installment 
pfl)-ments.  a  firm  would  have  to  satisfy  either  of  the 
two  alternative  dennitions  of  a  woman  or  minority- 
owned  business,  as  set  forth  in  1144-54,  Infra,  as 
well  as  the  applicable  financUl  cap*. 

">  See  r^i^d  fleport  onrf  Orrfpf  at  189 


the  installment  payment  plan,  if  any,  for 
which  the  acquiring  entity  qualifies 
would  become  effective  immediately 
upon  transfer.  Thus,  a  higher  interest 
rate  and  earUer  payment  of  principal 
may  begin  to  be  applied.  For  example, 
a  transfer  of  a  license  in  the  fourth  year 
after  license  grant  from  a  small 
minority-owned  firm  to  a  small  non- 
minority  owned  firm  would  require  that 
the  firm  begin  principal  pajTnents  and 
the  balance  would  begin  accruing 
interest  at  a  rate  2.5  percent  above  the 
rate  that  had  been  in  effect.  Finally,  if 
an  investor  subsequently  purchases  an 
'^attributable"  interest  in  the  businesses 
and.  as  a  result,  the  gross  revenues  or 
total  assets  of  the  business  exceed  the 
applicable  financial  caps,  this  unjust 
enrichment  provision  would  also 
apply.''  We  seek  comment  on  these 
proposals. 

G.  Upfront  Payments 

36.  As  previously  indicated  in  the 
Third  Report  and  Order,  the  upfront 
payment  requirement  was  designed  to 
ensure  that  bidders  are  qualified  and 
serious  and  to  provide  the  Commission 
with  a  source  of  funds  in  the  event  that 
it  becomes  necessary  to  assess  default  or 
bid  withdrawal  penalties. '8  The  upfront 
payment  ensures  that  bids  during  the 
course  of  the  auction  are  bona  fide  and 
convey  information  about  the  value  of 
the  underlying  licenses.  Our  standard 
upfront  payment  for  narrowband  PCS  is 
S0.02  per  MHz  per  pop.  As  an 
additional  means  of  enhancing  the 
opportunity  of  designated  entities  to 
participate  in  competitive  bidding  we 
propose  to  reduce  the  required  upfront 
payment  for  those  applicants.  As  we 
concluded  in  the  Fifth  Report  and 
Order,  we  are  concerned  that  the  $0.02 
per  MHz  per  pop  upfront  payment 
requirement  might  impose  a  barrier  for 
smaller  entities  wishing  to  participate  in 
the  auctions.  Moreover,  we  note  that 
most  bidders  in  the  proposed 
entrepreneurs'  blocks  would  be  entitled 
to  pay  for  their  licenses  in  installments, 
which  would  require  a  down  payment 
of  only  five  percent  of  the  winning  bid. 
We  are  concerned  that  requiring  an 
upfront  payment  that  may  be  larger  than 
the  down  payment  that  the  winning 
bidder  is  required  to  tender  could 
discourage  auction  participation.    - 

37.  For  these  reasons,  we  propose  to 
reduce  the  upfront  payment 
requirement  to  $0,015  per  MHz  per  pop 
for  bidders  in  the  entrepreneiirs"  blocks. 
This  25  percent  discount  should 


'■  Sea  infw  113»-43.  for  a  discussion  of  which 
investot  interests  would  be  "attributable"  for 
purposM  of  calculating  the  gross  revenues  and  total 
assets  thresholds. 

'•  TTiird  Report  and  Order.§S  41-45. 


facilitate  auction  participation  by 
capital-constrained  companies  and 
would  permit  them  to  conserve 
resources  for  infrastructure 
development  after  winning  a  license. 
Moreover,  since  the  upfront  payment  is 
still  substantial,  we  believe  that 
insincere  bidding  would  be  discouraged 
and  the  Commission  would  have  access 
to  funds  if  it  must  collect  default  or  bid 
withdrawal  penalty  payments. 

H.  Definitions  and  Eligibility 

1.  Eligibility  to  Bid  in  the  Proposed  . 
Entrepreneurs'  Blocks 

38.  As  noted  previously,  eligibility  to 
bid  in  the  proposed  entrepreheurs' 
blocks  would  be  limited  to  companies 
that,  together  with  their  affiliates  and 
investors,  had  gross  revenues  of  less 
than  $125  million  in  each  of  the  last  two 
years  and  have  total  assets  of  less  than 
$500  million  at  the  time  their  short  form 
applications  are  filed.  In  addition,  we 
proposete  prohibit  an  applicant  from 
bidding  in  these  blocks  if  any  one 
attributable  individual  investor  or 
principal  in  the  applicant  has  $100 
million  or  greater  in  personal  net  worth 
at  the  short  form  application  fihng  date. 

2.  Attribution  Rules  for  the  Proposed 
Entrepreneurs'  Blocks 

39.  For  purposes  of  determining 
whether  an  entity  qualifies  to  bid  in  the 
entrepreneurs'  blocks,  we  propose  to 
follow  the  control  group  and  attribution 
rules  set  forth  with  regard  to  eligibility 
to  bid  as  a  small  business.  In  particular, 
winning  bidders  would  be  required  to 
identify  on  their  long-form  applications 
a  control  group  that  controls  the    , 
applicant,  owns  at  least  25  percent  of 
the  equity,  and  in  the  case  of  a 
corporation,  holds  at  least  50.1  percent 
of  the  voting  stock.  For  partnership 
applicants,  we  propose  that  every 
general  partner  be  considered  part  of  the 
group.  The  gross  revenues  and  total 
assets  of  each  member  of  the  control 
group  and  each  member's  affiliates 
would  be  counted  toward  the  $125 
million/$500  million  thresholds, 
regardless  of  the  size  of  the  member's 
total  interest  in  the  appUcant.  The  $100 
million  personal  net  worth  limitation 
would  also  apply  to  each  member  of  the 
control  group.  We  would  not  consider 
the  gross  revenues  or  personal  net  worth 
of  any  other  investor  unless  the  investor 
holds  25  percent  or  more  of  the 
outstanding  passive  equity  in  the 
applicant,  which,  as  defined  above, 
includes  as  much  as  fifteen  percent  of 
the  voting  stock  in  a  corporate 
applicant. 

40.  We  also  propose  more  relaxed 
attribution  standard  with  regard  to 
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Investors  in  small  businesses  owned  by 
minorities  and  women.  Specifically,  we 
would  not  consider  the  gross  revenues 
or  personal  net  worth  of  a  single  passive 
investor  in  a  minority  or  female-owned 
small  business  unless  the  investor  holds 
in  excess  of  a  49.9  percent  passive 
interest  (which  includes  as  much  as 
fifteen  percent  of  a  corporate  applicant's 
voting  stock),  provided  the  women  or 
minority  control  group  maintains  at 
least  50.1  percent  of  the  equity  and,  in 
the  case  of  a  corporate  applicant,  at  least 
50.1  percent  of  the  voting  stock.  We 
believe  that  such  revenue  attribution 
would  ensiu^  that  only  bona  fide  small 
businesses  are  able  to  take  advantage  of 
the  special  provisions  we  have 
proposed,  but  would  allow  those 
businesses  to  attract  suihcient  equity 
capital  to  be  truly  viable  contenders  in 
;  the  PCS  industry. 

41.  In  addition,  We  propose  to  allow 
a  consortium  of  small  businesses  to 
quahfy  for  any  of  the  measures  adopted 
in  this  order  applicable  to  individual 
small  businesses  including  the  abihty  to 
bid  in  the  entrepreneurs'^block.  As  used 
here,  the  term  "consoitium"  means  a 
conglomerate  organization  formed  as  a 
joint  venture  among  mutually- 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  of  a  small  business. 

42.  We  explain  how  these  attribution 
rules  would  apply  with  regard  to  any 
holding  and  Umited  transfer  period  for 
entrepreneurs'  block  licensees  should 
such  rules  ultimately  be  adopted. 
During  this  holding  i}eriod,  an 
entrepreneurs'  block  licensee  could  not 
sell  more  than  25  percent  of  its  passive 
equity  to  a  single  investor  if  the 
resulting  attribution  of  that  investor's 
gross  revenues  or  total  assets  would 
bring  the  company  over  the  $125 
miUion  gross  revenues/$500  million 
personal  net  worth  cap.  Similarly,  while 
individual  members  of  the  control  group 
could  change  (if  it  would  not  result  in 

a  transfer  of  control  of  the  company), 
the  control  group  would  have  to 
maintain  control  and  at  least  25  percent 
of  the  equity  end  50.1  percent  of  the 
voting  stock.  3«  A  company  would  be 
permitted  to  grow  beyond  these  gross 
revenues/total  assets  caps,  however, 
through  equity  investment  by  non- 
attributable  (i.e.  passive)  investors,  debt 
financing,  revenue  fit)m  operations, 
business  development  or  expanded 
service.*" 


43.  We  seek  comment  on  these 
proposed  eligibility  requirements  for  the 
entrepreneurs'  blocks.  In  particular, 
parties  should  discuss  the  equity  and 
control  requirements  for  the  control 
group  and  investors  in  both  the 
corporate  and  partnership  context.  In 
addition,  commenters  should  discuss 
the  alternative  option  for  women  and 
minority-owned  companies  and  the 
abihty  of  small  businesses  to  form 
consortia.  With  regard  to  all  of  these 
issues,  parties  are  asked  to  comment  on 
the  proposals'  impact  on  the  abihty  of 
entities  to  obtain  financing  as  well  as  on 
the  Commission's  goals  of  deterring 
shams  and  fronts. 

3.  Definition  of  Women  and  Minority- 
Owned  Business 

44.  As  discussed  above,  we  have 
proposed  steps  in  this  order  to  address 
the  Special  funding  problems  faced  by 
minority  and  women-owned  firms  and 
thereby  to  ensure  that  these  groups  have 
the  opportunity  to  participate  and 
become  strong  competitors  in  the 
narrowband  PCS  service.*'  We 
previously  adopted  a  tax  certificate 
program  for  women  and  minorities  to 
allow  more  sources  of  potential  funding, 
and  in  this  Order  have  relaxed  the 
attribution  standard  used  to  determine 
eligibility  as  a  qualified  small  business. 

45.  For  purposes  of  implementing 
these  steps,  we  propose  to  depart  from 
the  definition  of  a  minority  and  women- 
owned  firm  that  was  adopted  in  the 
Third  Report  and  Order.  We  have 
adopted  relaxed  attribution  standards 
for  businesses  owned  by  women  and 
minorities  for  purposes  of  qualifying  for 
small  business  provisions.  We  are 
proposing  relaxed  standards  for 
businesses  owned  by  women  and 
minorities  to  qualify  for  the 
entrepreneurs'  blocks.  In  the  Third 
Report  and  Order,  we  found  generally 
that  to  estabUsh  ownership  by 
minorities  and  women,  a  strict 
eUgibihty  standard  should  be  adopted 
that  required  minorities  or  women  to 
have  at  least  50.1  percent  equity  stake 


'"A  minority  of  woman-owned  cxmipany  would 
have  to  continue  to  adhere  to  the  attritnition  rules 
applicable  to  it  Ml  out  above. 

*°TbeM  rule*  would  conUnue  to  apply  in  thia 
manner  throughout  the  license  tenn  with  regard  to 
Brm's  continuing  eligibility  for  installment 


payments,  "enhanced"  Installment  payments  and 
bidding  credits. 

*'  We  proposed  to  use  the  same  criteria  set  forth 
in  the  Second  Report  and  Order,  and  consider  the 
members  of  the  following  group*  "minorities"  for 
purposes  of  our  rules:  "(Tlhose  of  Black,  Hispanic 
Sumamed,  American  Eskimo,  Aleut,  American 
Indian  and  Asiatic  American  extraction."  See 
Statement  of  Policy  on  Minority  Ownership  of 
Broadcasting  Facilities,  66  PCX;  2d  979.  980  n.8 
(1978);  Commission  Pt>licy  Regarding  the 
Advancement  of  Minority  Ownership  in 
Broadcasting.  92  FCX:  2d  849,  489  a.1  (1982). 
Moreover,  as  adopted  in  the  Second  Report  and 
Order,  minority  and  ¥K>men-owned  businesses 
would  be  eligible  for  special  measure*  only  if  the 
minority  and  women  principals  are  also  United 
States  citiieas. 


and  a  50.1  percent  controlUng  interest 
in  the  designated  entity.  Third  Report 
and  Order  aX  %,  68;  47  CFR 
§  1.2110(b)(2).  For  future  narrowband 
PCS  auctions,  we  propose  to  retain  the 
requirement  that  minorities  and/cr 
women  control  the  applicant  and  hold 
at  least  50.1  percent  of  a  corporate 
applicant's  voting  stock.  However,  to 
establish  their  eligibility  for  certain 
benefits,  summarized  below,  we 
propose  an  additional  requirement  that, 
even  where  minorities  and  women  hold 
at  least  50.1  percent  of  the  appUcant's 
equity,  other  investors  in  the  appUcant 
may  own  only  passive  interests,  which, 
for  corporate  applicants,  is  defined  to 
include  as  much  as  fifteen  percent  of  the 
voting  stock.  In  addition,  provided  that 
certain  restrictions  are  met,  we  propose 
to  allow  women  and  minority-owned 
firms  the  option  to  reduce  to  25  percent 
the  50.1  percent  minimum  equity 
amoimt  that  must  be  held. 

46.  We  emphasized  in  the  Third 
Report  and  Order  that  we  did  not  intend 
to  restrict  the  use  of  various  equity 
financing  mechanisms  and  incentives  to 
attract  financing,  provided  that  the 
minority  and  women  principals 
continued  to  own  50.1  percent  of  the 
equity,  calculated  on  a  full-diluted 
basis,  and  that  their  equity  interest 
entitled  them  to  a  substantial  stake  in 
the  profits  and  liquidation  value  of  the 
venture  relative  to  the  non-controlling 
principals.  We  noted,  however,  in  the 
Second  Report  and  Order  that  different 
standards  that  meet  the  same  objectives 
may  be  appropriate  in  other  contexts. 
Second  Report  and  Order  at  1  278.  In 
view  of  the  evidence  of  discriminatory 
lending  experiences  faced  by  minority 
and  women  entrepreneurs  and  the 
exceptionally  great  financial  resources 
beUeved  to  be  required  by  narrowband 
PCS  appUcants,  we  conclude  that  it  may 
be  appropriate  to  allow  more  flexibility 
with  regard  to  the  50.1  percent  equity 
requirements  for  this  service  in  order  to 
open  doors  to  more  sources  of  equity 
financing  for  women  and  minority* 
owned  firms. 

47.  We  propose  therefore  to  allow 
women  and  minority-owned  firms  the 
following  options.  First,  Lhey  may 
satisfy  the  general  definition  set  forth  in 
the  Second  Report  and  Order,  which 
requires  the  minority  and/or  female 
principals  to  control  the  apphcant,  own 
at  least  50.1  percent  of  its  equity  and, 
in  the  case  of  corporate  applicants,  bold 
at  least  50.1  percent  of  the  voting  stock. 
Under  this  option,  other  investors  may 
ovkm  as  much  as  a  49.9  percent  passive 
equity  interest.  As  noted  above 
regarding  eligibility  to  bid  in  the 
entrepreneurs'  blocks,  passive  equity  in 
the  corporate  context  means  only  non- 
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voting  stock  may  be  held,  or  stock  that 
includes  no  more  than  fifteen  percent  of 
the  voting  interests.*^  For  partnerships, 
the  term  means  limited  partnership 
interests  that  do  not  have  the  power  to 
exercise  control  (rfthe  entity.  We  ask 
commenters  specifically  to  address 
whether  the  proposed  fifteen  percent 
voting  interest  Umitation  strikes  the 
correct  balance,  or  whether  a  higher 
percentage  would  facilitate  capital 
formation  without  unduly  contributing 
to  a  proliferation  of  shams.  In  addition, 
the  Second  Report  and  Order,  all 
investor  interests  would  be  calculated 
on  a  fully-diluted  basis,  meaning  that 
agreements  such  as  stock  options, 
warrants  and  convertible  debentures 
generally  would  be  considered  to  have 
a  present  effect  and  would  be  treated  as 
if  the  rights  thereunder  already  have 
been  fully  exercised. *3  We  recognize 
that  the  requirement  that  other  investors 
owm  only  passive  interests  would  be  a 
departure  bv>m  the  definition  of  a 
minority  or  womenH)wned  business 
adopted  in  the  Second  Report  and 
Order,  but  because  of  the  very 
significant  financial  contribution  that 
may  be  made  by  such  other  investors  in 
designated  entities,  we  believe  that  the 
passive  equity  requirement  may  be 
appropriate  as  an  additional  safeguard. 
In  addition,  we  seek  comments  on 
whether  these  rules  as  currently  framed 
may  affect  the  ability  of  legitimate 
designated  entities  to  obtain  the  capital 
needed  to  participate  in  the  auction. 
48.  As  a  second  proposed  option, 
women  and  minority-owTied  firms 
would  be  able  to  sell  up  to  75  percent 
of  the  company's  equity,  provided  that 
no  single  investor  may  hold  25  percent 
or  moru  of  the  firm's  passive  equity, 
vvhich  is  defined  in  the  same  manner  as 
above.  For  example,  a  corporation  with 
100  shares  of  voting  stock  and  100 
shares  of  non-voting  stock,  with  the  200 


*- For  example,  under  this  option,  a  corporate 
applicant  with  two  classes  of  issued  and 
outstanding  stock.  100  shares  of  voting  stock  and 
100  shares  of  non-voting  stock,  could  sell  to  a  single 
non-eligible  entity  49.9  percent  of  the  applicant's 
equity,  consisting  of  5  shares  of  the  corporation's 
voting  slock  and  94  shares  of  its  non-voting  stock. 
lnd«r  this  scenario,  eligible  m-  .orities  or  women, 
in  order  to  retain  at  least  50.1  percent  of  the  value 
of  all  ouUtanding  shares  of  the  corporation's  stock, 
must  own  all  of  the  corporation's  remaining  shares 
of  Slock;  that  is.  95  shares  of  voting  stock  and  six 
shares  of  non-voting  slock. 

* '  .\s  also"  noted  in  the  Second  Report  and  Order, 
we  will  consider  departing  from  the  requirement 
that  the  equity  of  investors  in  minority  and  women- 
owned  businesses  must  be  calculated  on  a  fully- 
diluted  basis  only  upon  a  demonstration,  in 
individual  cases,  that  options  or  conversion  rights 
held  by  non-controlling  principals  will  not  deprive 
the  minority  and  women  principals  of  a  substantial 
Tinancial  stake  in  Ihe  venture  or  impair  their  rights 
to  control  the  designated  entity.  See  Second  Repon 
end  Order  at  1 277. 


shares  representing  the  total  outstanding 
shares  of  the  company,  could  qualify  as 
a  minority  or  women-owned  business 
under  the  followdng  circumstances.  The 
minority  or  women  principals  would 
have  to  own  at  least  51  shares  of  voting 
stock,  which  satisfies  the  requirement 
that  they  have  voting  control  and,  in 
this  case,  also  meets  the  requirement 
that  they  hold  at  least  25  percent  of  the 
equity.  Two  other  investors  could  each 
owm  34  shares  of  non-voting  stock  and 
fifteen  shares  of  voting  stock,  which 
represents  24.5  percent  of  the 
company's  equity  for  each  of  the 
shareholders,  A  third  investor  could 
own  the  remaining  32  shares  of  non- 
voting stock  and  fifteen  shares  of  the 
voting  stock,  or  23.5  percent  of  the 
equity.  The  remaining  4  shares  of  voting 
stock  may  be  sold  to  other  investors. 

49.  Whichever  option  is  chosen,  we 
would  require  establishment  of  a 
"control  group"  for  women  and 
minority-owned  firms  in  much  the  same 
way  we  did  for  purposes  of  eligibility  to 
bid  in  the  entrepreneurs'  blocks. 
Specifically,  winning  bidders, 
transferees  or  assignees  would  have  to 
identify  on  their  long-form  applications 
a  control  group  (consisting  entirely  of 
minorities  and/or  women  or  entities  100 
percent  owned  and  controlled  by 
minorities  and  women)  that  has  de  jure 
and  de  facto  control  of  the  applicant 
and  holds  either  at  least  50.1  or  25 
percent  of  the  applicant's  equity, 
depending  upon  which  option  is 
elected. 

50.  We  believe  that  a  modification  of 
our  50.1  percent  equity  requirement 
would  best  achieve  the  Congressional 
objective  of  providing  effective  and 
long-term  economic  opportunities  for 
women  and  minority-owned  firms  in 
narrowband  PCS.  At  the  same  time,  we 
propose  to  maintain  strict  enforcement 
of  the  requirement  that  actual  control 
reside  ^ith  the  qualified  designated 
entities.  Thus,  to  estabhsh  their 
eligibility  for  tax  certificates,  enhanced 
instalbnent  payments,  bidding  credits 
and  relaxed  cellular  attribution  rules, 
women  and  minority-owned  applicants 
electing  to  use  the  25  percent  equity 
option  could  not  in  any  instance  allow 
an  individual  investor  who  is  not  in  the 
control  group  to  own  more  than  a  25 
percent  passive  equity  interest.  This 
restriction  would  apply  even  in 
circumstances  in  which  allowing  an 
investor  to  exceed  these  Umitations 
would  not  result  in  the  applicant's 
exceeding  the  gross  revenues  and  other 
financitl  standards  that  apply  to  other 
bidders  in  the  entrepreneurs'  blocks  and 
other  situations  involving  financial 
caps.  Tliese  structural  safeguards,  as 
well  as  the  general  requirement  that 


other  investors  hold  only  passive 
interests  in  women  and  minority-owned 
applicants,  would  help  to  ensure  that 
control  truly  remains  with  the  women 
and  minority  designated  entities. 

51.  For  example,  a  women  or 
minority-owned  finn  electing  to  use  the 
25  percent  option  may  have  a  non- 
eligible  investor  with  more  than  25 
percent  passive  stake  and  still  qualify  to 
bid  in  the  entrepreneurs'  blocks  or  for 
benefits  that  apply  to  small  businesses, 
as  Iqng  as  the  attributable  revenues  of 
the  investor  do  not  cause  the  applicant 
to  exceed  the  gross  revenues/total  asset 
caps.  In  these  contexts,  no  additional 
restrictions  would  be  necessary,  because 
women  and  minority-owned  applicants, 
like  other  appHcants,  would  be  eligible 
to  bid  in  these  blocks  and  to  qualify-  as 
small  businesses  so  long  as  they  comply 
with  the  same  restrictions  on  financial 
eligibility  that  apply  to  other  applicants. 
Since  the  attribution  rule  itself  operates 
to  ensure  compliance  with  size 
limitations,  it  would  not  be  necessary  to 
impose  additional  restrictions  on  the 
size  of  interests  held  by  investors  with 
attributable  interests.  This  firm  would 
not  qualify,  however,  for  special 
measures  applicable  only  to  women  and 
minority-owned  businesses,  such  as 
"enhanced"  installment  payments  or 
the  15  or  25  percent  bidding  credits, 
because  it  has  a  single  non-eligible 
investor  with  more  than  25  percent 
passive  interest.  In  circumstances  in 
which  women  and  minorities  are 
required  to  retain  only  25  percent  of  the 
firm's  equity,  this  additional  structural 
restriction  would  be  appropriate 
l)ecause  the  objective  in  this  context  is 
to  ensure  not  merely  financial 
eligibility,  but  that  women  and 
minorities  retain  control  of  the  Hcense. 

52.  We  set  forth  previously  rules 
defining  more  explicitly  the  term 
"control"  for  purposes  of  determining 
whether  a  "control  group"  maintains  de 
facto  as  well  as  de  jure  control  of  an 
applicant.'*"  We  propose  to  apply  those 
rules  equally  to  the  minority  and 
women  principals  of  minority  and 
women-owned  applicants.  Consistent 
with  our  general  policies  with  regard  to 
women-owned  applicants  for  purposes 
of  our  multiple  ownership  and  cross- 
ownership  rules  in  this  broadcast 
context,  we  do  not  propose  to  adopt,,  at 
this  time,  any  special  rules  or 
presumptions  to  determine  whether 
women-owned  applicants  exercise 
independent  control  of  their  firms.  See 
In  the  Matter  of  Clarification  of 
Commission  Policies  Regarding  bpousal 


"  See  supra  i  49. 
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Attribution,  7  FCC  Red.  1920.  57  FR 
08845  (Mar  13, 1992). 

53.  We  also  note  here  that  we  are 
proposing  to  depart  from  the  provision 
in  the  Third  Report  and  Order  that  bare 
publicly  tradedcompanies  from 
qualifying  as  minority  and  women- 
owned  businesses  for  purposes  of 
participating  in  auctions.  Most  of  the 
steps  proposed  to  assist  these 
designated  entities  in  this  Further 
Notice  (e.g.,  bidding  credits  and 
installment  payments)  are  confined  to 
wiiming  biddere  in  the  entrepreneurs' 
blocks,  where  there  would  be  a  financial 
limit  on  the  size  of  participants.  Because 
of  the  large  capital  entry  costs  of 
narrowband  PCS,  we  now  believe  that 
even  publicly  traded  companies  owned 
by  women  and  minorities  that  qualify  to 
bid  in  entrepreneurs'  blocks  require 
additional  measures,  such  as  bidding 
credit?  and  installment  payments,  to  be 
able  to  participate  successfully. 

54.  As  noted  above,  we  propose  that 
applicants  owned  by  women  and 
minorities  must  meet  the  limitations  on 
gross  revenues,  total  assets  and  personal 
net  worth  to  qualify  for  entry  into  the 
entrepreneure'  blocks.  The  size 
limitations  would  not  apply,  however, 
to  all  measures  designed  to  assist 
applicants  owned  by  minorities  and/or 
women.  The  tax  certificate  policy 
applies  to  all  narrowhead  PCS  licenses 
and  would  not  be  limited  to  licenses  in 
the  entrepreneurs'  blocks.  Therefore, 
businesses  owned  by  minorities  and 
women  need  not  meet  the  gross  revenue 
and  other  financial  restrictions  to 
qualify  for  tax  certificates.  But  minority 
and  women-owned  firms  would  have  to 
satisfy  the  Commission's  structural 
ownership  requirements  to  receive  the 
benefits  of  tax  certificates;  that  is.  they 
would  be  subject  to  the  limitation  that 
interests  held  by  investors  who  are  not 
women  and  minorities  must  be  passive. 

4.  Definition  of  an  Affiliate 

55.  In  the  Second  Report  and  Order, 
we  referenced  the  SBA's  affiliation  rules 
for  purposes  of  defining  generally 
whether  an  entity  qualifies  as  a  small 
business  and  gave  examples  of  how  the 
affiliation  rules  would  be  applied.  In  the 
Fifth  Report  and  Order,  we  expanded  on 
the  SBA's  affiliation  rules  in 
establishing  detailed  affiliation 
standards  for  narrowband  PCS  to  be 
used  when  designated  entities  must 
include  "affiliates"  to  determine  their 
eligibility  for  special  designated  entity 
provisions.  In  the  Second  Memorandum 
Opinion  and  Order*^  that  we  adopted 


in  this  docket,  we  incorporate  into  our 
generic  auction  rules  the  affihation 
standards  that  we  estabUshed  for 
narrowband  PCS  in  the  Fifth  Report  and 
Order.  We  propose  to  apply  these 
affiliation  standards  to  narrowband  PCS 
for  purposes  of  determining  any  of  the 
above  described,  size-based  eligibility 
criteria  for  designated  entities  seeking 
special  treatment  under  the  provisions 
adopted  herein.  These  standards  would 
give  applicants  clear  guidance  regarding 
the  relationships  that  we  vdll  attribute 
for  purposes  of  applying  any  of  our 
sized-based  eligibility  criteria. 

/.  Limit  on  Licenses  Awarded  in 
Entrepreneurs'  Blocks 

56.  The  special  provisions  which  we 
propose  for  designated  entities  are 
based,  in  part,  on  our  mandate  to  fulfill 
the  congressional  goal  that  we 
disseminate  licenses  among  a  wide 
variety  of  applicants.  47  U.S.C. 
§309(i)(3)(B).  Therefore,  in  proposing 
the  financial  assistance  measures  set 
forth  in  this  Further  Notice,  we  are 
concerned  about  the  possibility,  even  if 
remote,  that  a  few  bidders  will  win  a 
very  large  niunber  of  the  hcenses  in  the 
entrepreneure'  blocks.  As  a 
consequence,  the  benefits  that  Congress 
Intended  for  designated  entities  would 
be  enjoyed,  in  disproportionate 
measure,  by  only  a  few  individuals  or 
entities.  Congress,  in  our  view,  did  not 
intend  that  result.  We  therefore  propose 
steps  to  ensure  that  the  financial 
assistance  provided  through  our  rules  is 
dispersed  to  a  reasonable  number  of 
applicants  who  win  licenses  in  these 
blocks. 

57.  To  achieve  a  fair  distribution  of 
the  benefits  intended  by  Congress,  we 
propose  a  hmit  on  the  total  number  of 
licenses  within  the  entrepreneure' 
blocks  that  a  single  entity  could  win  at 
auction.  In  setting  this  limit,  we  would 
avoid  imposing  a  restriction  that  would 
prevent  apphcants  from  obtaining  a 
sufficient  number  of  licenses  to  create 
large  and  efficient  nationwide  or 
regional  services.  Specifically,  we 
propose  a  limitation  that  no  single 
entity  may  vdn  more  than  10  percent  of 
the  licenses  available  in  the 
entrepreneure'  blocks.  These  licenses 
could  be  in  any  combination  of 
frequency  blocks.  Such  a  limit  would 
ensure  that  at  least  10  winning  biddere 
enjoy  the  benefits  of  the  entrepreneure* 
blocks.  At  the  same  time,  it  would  allow 
biddere  to  effectuate  aggregation 
strategies  that  include  large  numbere  of 
hcenses  and  extensive  geographic 
coverage. 


"  Second  Memorandum  Opinion  and  Order  M 
1 46.  in  PP  Docket  No.  93-253.  FCC  No.  94-215. 


released  Aug.  15,  1994,  [Second  Memorandum 
Opinion  and  Order). 


58.  Further,  this  Umitation  would 
apply  only  to  the  total  number  of 
licenses  that  may  be  won  at  auctions  in 
these  proposed  entrepreneure"  blocks;  it 
would  not  be  an  owmerehlp  cap  that 
applies  to  hcenses  that  might  be 
obtained  after  the  auctions.  For 
ptuposes  of  implementing  this 
restriction,  we  would  consider  hcenses 
to  be  won  by  the  same  entity  if  an 
applicant  (or  other  entity)  that  controls, 
or  has  the  power  to  control  licenses  won 
at  the  auction,  controls  or  has  the  power 
to  control  another  license  won  at  the 
auction. 

/.  Redesignation  of  Certain  Narrowband 
PCS  Spectrum  Blocks 

59.  Finally,  we  are  concerned  that 
there  are  companies  that  would  be 
eligible  for  an  entrepreneure'  block 
hcense  that  may  desire  larger  hcense 
areas  than  MTAs  and  BTAs.  It  appeare 
that  over  half  of  the  biddere  in  the 
nationwide  auction  would  have 
quahfied  for  an  entrepreneure'  block 
license.  As  a  result,  we  prop>ose  to 
redesignate  the  two  BTA  hcenses  as 
regional  licenses  organized  in  the  same 
configuration  set  forth  in  section  24.102 
of  the  rules.  Doing  so  would  give 
designated  entities  an  opportunity  to 
bid  on  a  larger  and  more  valuable 
license  under  the  rules  for 
entrepreneure'  blocks.  We  also  seek 
comment  on  other  means  to  achieve 
larger  geographic  license  sizes  such  as 
designating  these  BTA  hcenses  as 
nationwide  hcenses  or  by  maintaining 
the  BTA  designation,  but  allowing 
combinatorial  bidding  for  the 
designated  regions.  Commentere  should 
also  address  the  appropriate  premium 
we  should  adopt  for  comparison  of 
combinatorial  and  BTA  license  bids  if 
we  allow  combinatorial  bidding.  We 
also  seek  comment  on  whether  some  of 
the  MTA  and  BTA  response  channels 
^ould  be  redesignated  as  larger  license 
areas  with  bidding  limited  only  to  those 
entities  eligible  to  bid  for  entrepreneurs* 
block  licenses. 

n.  Procedural  Matters-and  Ordering 
Gause 

A.  Further  Notice— Initial  Analysis 

60.  Reason  for  the  Action.  The 
purpKwe  of  the  Further  Notice  is  to 
implement  competitive  bidding  rules 
and  regulations  rules  consistent  with 
the  CcHnmissions  competitive  bidding 
authority  that  will  carry  out  the 
statutory  mandates  that  certain 
designated  entities,  including  small 
entities,  are  afforded  an  opportunity  to 
participate  in  the  competitive  bidding 
process  and  in  the  provision  of 
spectnun-based  services. 
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61.  Objectives  of  this  Action,  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  and  the  subsequent  Cknmnission 
actions  to  implement  it  are  intended  to 
establish  a  system  of  competitive 
bidding  for  choosing  among  certain 
applications  for  initial  licenses,  and  will 
carry  out  statutory  mandates  that  certain 
designated  entities,  including  small 
entities,  are  afforded  ail  opportunity  to 
participate  in  the  competitive  bidding 
process  and  in  the  provision  of 
narrowband  PCS  services. 
-  62.  Legal  Basis.  Authority  for  the 
Further  Notice  can  be  found  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  and  in  Sections  2(a).  4(i)  303(r}, 
309(i)  and  309(i)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C 
§§  152(a).  154(i).  303(r),  309(i)  and 
309(j}. 

63.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements.  The 
proposals  under  consideration  in  this 
Further  Notice  include  the  possibility  of 
new  reporting  and  recordkeeping 
requirements  for  a  number  of  small 
business  entities. 

64.  Federal  Rules  Which  Overlap. 
Duplicate  or  Conflict  With  These  Rules. 
None. 

65.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved.  The 
rule  changes  proposed  in  this  Further 
Notice  could  effect  smaller  entities  if 
they  have  mutually  exclusive 
applications  for  initial  licenses  or 
permits  for  narrowband  PCS  licenses. 
The  Further  Notice  proposes  to  establish 
certain  narrowband  PCS  spectrum 
blocks  for  bidding  exclusively  by 
smaller  entities  and  to  provide 
installment  payments  and  bidding 
credits  to  certain  eUgible  entities  within 
those  blocks. 

66.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives. 
The  Further  Notice  proposes  certain 
provisions  for  smaller  entities  designed 
to  ensiue  that  such  entities  have  the 
opportunity  to  participate  in  the 
competitive  bidding  process  and  in  the 
provision  of  narrowband  PCS  services. 

B.  Ex  Parte  Rules 

67.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  §§  1.1202, 1.1203,  and 
1.120(a). 

C.  Comment  Dates 

68.  Pursuant  to  applicable  procedures 
set  forth  in  sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR 


§§  1.415  and  1.419,  interested  parties 
may  file  comments  on  or  before 
September  16, 1994  and  reply 
comments  on  or  before  October  3,  1994. 
To  file  formally  in  this  proceeding,  you 
must  file  an  original  and  four  copies  of 
all  comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Communications 
Commission,  Room  239,  1919  M  Street, 
NW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  1919  M  Street,  room  236, 
Washington,  DC  20554,  telephone  (202) 
857-3800. 

List  of  Subjects  in  47  CFR  Part  24 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Federal  Communications  Commissioa. 
UVon  F.  Marshall^ 
Acting  Secretary. 
[FR  Doc.  94-21015  Filed  8-25-94;  8:45  am) 

BiUMO  C006  a712-ei-M 


47CPRPart73 

[MM  Docket  No.  91-68;  RM-7419,  RM-7797, 
RM-7796] 

Radio  Broadcasting  Services; 
Caktvretl,  Coliege  Station,  Cause,  TX 

AQENCY:  Federal  Communications 
Commission. 

ACTJOU:  Order  to  Show  Cause. 

summary:  This  document  directs  an 
Order  to  Show  Cause  against  Roy  E. 
Henderson,  permittee  of  Station  KHEN, 
Caldwell,  Texas,  to  show  cause  why  his 
license  should  not  be  modified  to 
specify  operation  on  Channel  297A  in 
lieu  of  Channel  236A.  Such 
modification  would  permit 
consideration  of  a  Channel  236C2 
allotment  in  College  Station,  Texas.  The 
reference  coordinates  for  a  Channel 
297A  allotment  are  30-33-31  and  96- 
34-50.  See  56  FR  11982  (March  21, 
1991). 

DATES:  Comments  must  be  filed  on  or 
before  October  7. 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hayne,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  to 
Show  Cause  in  MM  Docket  No.  91-58, 
adopted  August  12, 1994,  and  released 
August  23, 1994.  The  full  text  of  this 
Commission  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  iii  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  action  may  also  be  purchased  froin 
the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW., 
Suite  140,  Washington,  DC  20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Coramunicatioas  Commission 
Douglas  W.  Webbink. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc  94-21017  Filed  8-25-94;  8:45  am) 
BnJJNO  CODE  6712-01-M 


DEPARTMErfT  OF  DEFENSE 

Department  of  the  Army 

48  CFR  Part  52 

Engineer  Federal  Acquisition 
Regulation  Supplement  (EFARS); 
Variation  in  Estimated  Quantity 

agency:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Proposed  deviation  with  request 
for  comments. 

summary:  The  Corps  of  Engineers  is 
requesting  a  deviation  from  the  FAR 
Variation  in  Estimated  Quantity  (VEQ) 
clause  at  52.212-11  to  revise  the  method 
for  computing  price  adjustments  under 
the  clause  (for  quantity  overruns  and 
underruns)  to  be  more  equitable  both  for 
the  Government  and  for  the  contractor. 
DATES:  Comments  on  the  proposed 
deviation,  to  be  included  in  the  EFARS 
clause,  should  be  submitted  in  writing 
to  the  address  shown  below  on  or  before 
November  1, 1994.  to  be  considered  in 
the  formulation  of  a  deviation. 
addresses:  U.S.  Army  Corps  of 
Engineers.  Principal  Assistant 
Responsible  for  Contracting,  ATTN: 
CEPR-4>,  20  Massachusetts  Avenue 
NW.,  Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Patricia  B.  Paianton.  (202)  272-0961 
or  0566.  Telefax  number:  (202)  504- 
4752. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

Typical,  in  the  Corps  of  Engineers,  the 
VEQ  clause  is  used  in  contracts  for 
dredging  or  construction  excavation. 
When  the  VEQ  clause  is  used,  the 
Government  estimates  the  quantity  of 
units  of  work  to  be  performed,  and  the 
solicitation  and  contract  provide  a  unit 
price  for  the  work.  The  clause  provides 
that,  if  the  actual  quantity  is  between  85 
percent  and  115  percent  of  the  original 
estimated  quantity,  the  original  contract 
unit  price  will  be  paid  by  the 
Govemmr'nt  to  the  contractor,  but,  if  the 
actual  f  .-'t'tity  is  below  85  percent  or 
above  1 "  5  percent,  the  unit  price  may  be 
revised  lor  the  undemin  or  overrun 
quantity  only,  but  not  for  the  quantities 
within  the  85-115  percent  range  of  the 
estimated  quantity.  The  clause  states 
tliat  "The  equitable  adjustment  shaU  be 
based  upon  any  increase  or  decrease  in 
costs  due  solely  to  the  variation  above 
115  percent  or  below  85  percent  of  the 
estimated  quantity.  *   *   *  (Emphasis 
added.)  Because  the  FAR  VEQ  clause 
limits  unit  price  adjustment  so  those 
"due  solely  to"  the  variations  in  costs, 
it  freezes  the  results  of  a  "bad  bargain" 
for  the  Government  or  the  contractor  in 
computing  a  luiit  price  for  increased 
work  above  115  percent  of  the  estimated 
quantity.  The  revised  EFARS  clause 
proposed  by  the  Corps  provides  for 
repricing  based  on  the  contractor's 
profit  or  loss  position  as  well  as  changes 
in  costs.  This  will  compensate  the 
contractor  fairly,  but  eliminate  windfalls 
for  either  the  contractor  or  the 
Governrrient. 

The  Corps  of  Engineers  is  interested 
in  receiving  comments  on  the  following 
issues: 

1.  Should  contracting  officers  have 
discretion  to  use  figures  different  from 
85  percent  and  115  percent? 

2.  Should  the  use  of  this  clause  (and 
its  repricing  mechanism)  be  limited  to 
"major"  work  items  under  the  contract? 
How  would  a  major  work  item  be 
defined? 

(3)  Should  implementing  guidance 
make  it  clear  that  issuance  of  a  request 
for  repricing  by  the  contracting  officer  is 
a  discretionary  decision  to  be  issued 
only  when  it  is  expected  that  the 
reduction  in  contract  price  will  exceed 
the  administrative  cost  involved  or  is 
otherwise  in  the  Government's  interest? 

B.  Regulatory  Flexibility  Act 

A  Regulatory  Analysis  is  not  required 
by  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-611).  The  proposed  change 
would  not  impose  a  new  burden  on  any 
small  businesses.  It  is  estimated  that  the 
revised  method  would  increase  the 


price  paid  to  a  contractor  about  half  the 
time  and  decrease  the  price  paid  to  the 
contractor  about  half  the  time  and  that 
the  instances  when  the  clauses  would 
allow  reporting  the  work  above  115 
percent  or  below  85  percent  would  be 
few. 

C.  Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduct'ion  Art  (44  U.S.C.  Ch.  35)  do  not 
apply.  This  deviation  would  not  impose 
a  new  requirement  on  ten  or  more 
offerors  or  contractors  to  submit, 
maintain,  retain  or  disclose  information. 

PART  52— SOLICIT ATiO?4  PROVISIONS 
AND  CONTRACT  CLAUELS 

The  USAGE  would  be  granted  a 
deviation  from  FAR  52.212-11  to  use  a 
new  clause  to  read  as  follows; 

Variation  in  Estimated  Quantity 
(Deviation) 


writing  an  extension  of  time.  The  written 
request  must  be  received  by  the  Contracting 
Officer  within  10  days  from  the  beginning  of 
the  delay,  or  with  such  further  p>eriod  as  may 
be  granted  by  the  Contracting  Officer  before 
the  date  of  final  settlement  of  the  contract. 
Upon  receipt  of  the  written  request,  the 
Contracting  Officer  shail  ascertain  the  farts 
and  make  an  adjustment  for  extending  the 
completion  ddte  as.  in  the  judgment  of  tht- 
Contracting  Officer,  is  juftified. 

(end  of  clause) 

Kenneth  L.  Denlon. 

Army  Federal  R'-gister  Uaison  Officer. 

|FR  Doc  94-21047  Filed  *-25-94;  845  ami 
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As  prescribed  at 


insert  the 


following  clause  in  solicitations  and 
contracts  for  fixed-price  construction 
contracts  when  subdivided  items  are  to 
be  separately  priced  for  payment 
purpose. 

Variation  in  Estimated  Quantity  (Deviation) 
(XXX  1 994  >— EFARS 

(a)  If  the  quantity  of  a  unit-priced  item  in 
this  contract  is  an  estimated  quantity  add  the 
actual  quantity  is  at  least  85  p»ercent  but  not 
more  than  115  percent  of  the  estimated 
quantity,  payment  for  the  actual  quantity 
shall  be  made  at  the  contract  unit  price. 

(b)  If  the  actual  quantity  of  a  unit-priced 
quantity  varies  more  than  15  percent  above 
or  below  the  original  estimated  quantity: 

(1)  Either  party  may  request  an  equitable 
adjustment  in  the  contract  price  as  set  forth 
in  (2)  and  (3)  below.  The  party  requesting  the 
equitable  adjustment  must  establish  the  basis 
for  the  equitable  adjustment;  if  no  basis  is 
established,  payment  for  actual  quantity  shall 
be  made  at  the  original  contract  unit  price. 

(2)  If  the  actual  quantity  exceeds  115 
percent,  payment  for  115  fjercenf  shall  be 
made  at  the  original  contract  unit  price,  and 
an  equitable  adjustment  may  be  made  in  the 
unit  price  for  the  quantity  above  115  ptercent. 
The  equitable  adjustment  in  the  unit  price  for 
the  balance  of  the  actual  quantity  above  115 
percent  shall  be  based  on  the  reasonable 
costs  for  that  part  of  the  work.  Such 
reasonable  costs  may  include  reasonable 
various  costs  and  a  reasonable  profit: 
additional  fixed  costs  may  be  included,  if 
incurred  and  reasonable. 

(3)  If  the  actual  quantity  is  less  than  85 
{jercent  of  the  original  estimated  quantity, 
payment  for  the  actual  quantity  shall  be 
made  at  the  original  contract  unit  price,  and 
an  equitable  adjustment  may  be  made  to 
com{>ensate  the  contractor  for  incurred 
reasonable  fixed  costs  that  would  otherwise 
be  unrecovered. 

(c)  If  a  quantity  variation  causes  an 
increase  in  the  time  necessary  for 
completion,  the  Contractor  may  request  in 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Docket  No.  9t-68;  Notice  04] 

RIN  2127-AC64 

Consumer  Information  Regulations; 
Federal  Motor  Vehicle  Safety 
Standards;  Rollover  Prevention 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
notice  to  extend  comment  period. 

SUMMARY:  hi  response  to  petitions 
submitted  by  Advocates  for  Highway 
and  Auto  Safety  and  the  American 
Automobile  Manufacturers  Association, 
this  notice  extends  the  comment  period 
for  a  proposal  to  require  manufacturers 
of  passenger  cars,  light  multipurpose 
passenger  vehicles,  and  light  trucks  to 
provide  consiuners  with  information  on 
the  resistance  of  those  vehicles  to 
rollover.  NHTSA  tielieves  that 
commenters  need  more  time  to 
formulate  their  responses  because  of  the 
complexity  of  the  issues  in  the  NPRM. 
Moreover,  to  the  exient  that  persons 
commenting  on  a  series  of  public 
meetings  on  consumer  safety 
information  issues  discuss  rollover 
resistance  information,  preparation  of 
those  comments  and  the  comments  on 
the  proposal  will  be  facilitated  by 
specifying  the  same  comment  closing 
date  for  both.  Accordingly,  the  agency 
has  decided  to  extend  the  comment 
period  from  August  29.  1994  to  October 
21, 1994,  the  current  comment  closing 
date  on  the  public  meeting  issues. 
DATES:  Comments  on  the  notice  of 
proposed  rulemaking.  Dcx;ket  91-68, 
Notice  4  must  be  received  by  October 
21,  1994. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  91-68,  Notice  3  and  be 


submitted  to:  Docket  Section,  Room 
5109,  National  Higjiway  Traffic  Safety 
Administration,  400  Seventh  Street 
S.W.,  Washington.  D.C.  20590.  Docket 
hours  are  9:30  to  4  pm.  Monday  through 
Priday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Gayle  Dalrympie.  Office  of 
Rulemaking,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-366-5559). 

SUPP1.EMENTARY  INFORMATX)N:  On  June 
28, 1994.  NHTSA  published  a  noUce  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  that  would  require 
vehicle  manufacturers  to  provide 
consumers  with  information  on  the 
vehicle's  resistance  to  rollover,  in  the 
form  of  a  label  that  would  be  affixed  to 
the  vehicle  and  information  in  the 
owner's  manual  (59  FR  33254).  The 
notice  contained  an  analysis  of  methods 
for  objectively  measuring  vehicle 
stability.  It  also  referenced  an  extensive 
discussion  of  rollover  statistics  in  an 
"Addendum  to  Technical  Assessment 
Paper"  that  was  placed  in  the  docket  In 
addition  to  proposing  methods  to  be 
used  to  generate  the  information  on  the 
label,  the  NPRM  requested  c(»nments  on 
the  si2e.  location,  permanence,  and 
contmt  of  the  infonnation  label  The 
notice  requested  comments  on  the 
proposed  regulation  and  specified  a 
comment  due  date  of  August  29, 1994. 

On  July  26, 1994,  NHTSA  published 
a  notice  (59  FR  38025)  annoimcing  a 
series  of  four  public  meetings  on  the 
general  subject  of  vehicle  safety 
information  for  consumers.  The  agency 
is  seeking  comment  at  those  meetings 
on  what  kinds  of  safety  information 
would  be  useful  to  consumers  and  how 
that  information  should  be  presented. 
The  last  of  the  public  meetings  will  be 
held  on  October  6, 1994.  The  comment 
due  date  for  public  comments  on  the 
issues  raised  at  those  meetings  is 
October  21. 1994. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  submitted  a  petition 
dated  August  4, 1994,  asking  that  the 
comments  period  for  the  NPRM  be 
extended  to  October  21.  Advocates 
requested  the  extension  primarily 
because  it  believes  that  the  public 
meetings  are  "substantively  connected" 
to  the  rollover  rulemaking.  Advocates 
believes  that  the  commenters  on  the 
June  28  NPRM  should  have  the  benefit 
of  the  statements  presented  at  each  of 
the  public  meetings.  It  suggested  that 
the  agency  will  receive  better 
submissions  from  commenters  who 
desire  to  file  comments  in  both  dockets. 
In  addition.  Advocates  requested  the 
extension  because  it  needs  additional 


time  to  resolve  the  "highly  technical" 
issues  raised  by  the  use  of  engineering 
metrics  for  generating  consumer 
infomifition. 

The  American  Automobile 
Manu&ctiirers  Association  (AAMA) 
submitted  a  petition  dated  August  9, 
1994,  also  asking  the  agency  to  extend 
the  comment  period  for  the  NPRM.  The 
AAMA  requested  the  extension  because 
it  believes  that  the  NPRM  and  other 
available  agency  information  are 
insufficient  to  permit  a  meaningful 
analysis  of  the  proposal.  The  AAMA 
requested  additional  information  and  an 
extension  of  the  comment  period  to  the 
date  60  days  after  the  information  is 
provided. 

After  reviewing  the  petitions,  NHTSA 
agrees  with  the  petitioners  that 
extending  the  comment  closing  date  is 
desirable,  given  the  complexity  of  the 
issues  underlying  the  NPRM.  NHTSA 
also  accepts  Advocates"  reasoning  that 
the  public  meeting  may  generate  issues 
and  infonnation  that  would  aid  the 
public  in  preparing  comments  on  this 
rulemaking. 

Based  on  the  above  considerations, 
the  agency  believes  that  there  is  good 
cause  to  extend  the  comment  period  an 
additional  53  days  and  that  this 
decision  is  consistent  with  the  public 
interest  Accordingly,  the  agency  has 
decided  to  extend  the  comment  period 
until  October  21, 1994. 

However,  the  agency  wants  to  stress 
that  persons  commenting  about  issues 
raised  at  the  public  meetings  should  not 
focus  on  the  linuted  issue  of  how  to 
present  rollover  information.  Instead, 
they  should  address  the  larger  issues  of 
what  additional  safety  information 
NHTSA  can  provide  to  the  public  and 
how  NHTSA  can  better  present 
consumer  information  from  all  the 
agency's  safety  activities.  Comments 
focusing  on  rollover  infonnation  should 
be  addressed  to  the  docket  for  this 
rulemaking. 

NHTSA  believes  that  it  is  unnecessary 
to  grant  a  further  extension  in  response 
to  AAMA's  petition.  The  extension  to 
October  21  should  provide  sufficient 
additional  time  to  complete  analysis  of 
even  the  complex  issues  presented  in 
the  NPRM.  The  additional  information 
that  the  AAMA  sought  in  its  p>etition  is, 
and  has  always  been,  pubUcly  available, 
either  by  careful  reading  of  the 
documents  in  Docket  91-68,  Notices  1 
and  3,  or  through  direct  correspondence 
vkitii  the  NHTSA  personnel  who 
conducted  the  statistical  analyses. 
Further,  much  of  this  information  is 
comparatively  minor  and  does  not 
significantly  affect  commenters'  ability 
to  conduct  analysis  or  prepare 


meaningful  comments  on  the  agency's 
proposal. 

Issued  on:  August  22. 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  94-21011  Filed  8-22-94;  4;32.pml 

BILUNO  CODE  4»1»-6»-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endarrgered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Period  for  the  Status  Review  of  the 
Alexander  Archipelago  Wolf 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Status  Review;  Extension  of 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  provides  notice  that 
the  comment  period  on  the  status 
review  for  this  petitioned  action  is 
extended.  The  Alexander  Archipelago 
wolf  [Canis  lupus  Ugoni)  is  found  in 
forested  areas  of  southeast  Alaska.  All 
interested  parties  are  invited  to  submit 
comments  r^arding  this  species'  status. 
DATES:  The  comment  period,  which 
originally  closed  July  19. 1994,  now 
closes  October  1, 1994. 
ADDRESSES:  Data,  information, 
comments  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services, 
3000  Vintage  Blvd.,  Suite  201,  Juneau, 
Alaska  99801.  The  petition,  findings, 
and  supporting  data  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Lindell,  Endangered  Species 
Biologist  (see  ADDRESSES  above)  (907/ 
586-7240). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Alexander  Archipelago  wolf 
occurs  in  insular  and  mainland 
southeast  Alaska,  from  Dixon  Entrance 
(U.S./Canada  border)  to  Yakutat  Bay, 
including  all  large  islands  of  the 
Alexander  Archipelago  except        ' 
Admiralty,  Baranof,  and  Chichagof 
Islands.  'The  subspecies  may  be 
threatened  by  elimination  of  habitat, 
reduction  in  prey  availability  due  to  the 
harvest  of  older  f(»ests,  and  disturbance 
due  to  Increased  opportimities  for 


IMI 
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public  access  on  expanded  logging  road 
networks. 

The  comment  period  for  the  status 
review  originally  closed  on  July  19, 
1994  (59  FR  26476).  Since  that  date 
many  parties  have  expressed  interest  in 
submitting  substantive  comments.  In 
order  to  accommodate  these  parties,  the 
Service  is  extending  the  comment 
period  until  October  1, 1994.  Written 
comments  may  be  submitted  to  the 
Service  office  in  the  ADDRESSES  section. 

Author 

The  primar>'  author  of  this  notice  is 
Teresa  Woods,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Endangered 
Species.  1011  E.  Tudor  Rd..  Anchorage, 
Alaska  99503. 

Authority 

The  authority  of  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq). 

Dated:  August  17,  1994. 
David  B.  AUen, 

Acting  Regional  Director.  Region  7,  Fish  and 
Wildlife  Senice. 

[PR  Doc.  94-21001  Filed  8-25-94;  8:45  ami 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  to  List  as  Endangered  or 
Threatened  tfte  Contiguous  United 
States  Population  of  the  Canada  Lynx 
and  to  Emergency  List  a  Southern 
Rocky  Mountain  Population 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
Ending. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the 
contiguous  United  States  population  of 
the  Canada  lynx  [Lynx  lynx  canadensis) 
to  the  List  of  Threatened  and 
Endangered  Species  (List)  and  to  add  a 
southern  Rocky  Mountain  population  to 
the  List  via  an  emergency  listing.  The 
Service  finds  the  petition  presents 
substantial  information  indicating  the 
requested  action  for  the  contiguous 
population  may  be  warranted,  but  there 
is  not  substantial  information  to 
indicate  that  an  emergency  listing  of  a 
southern  Rocky  Mountain  population 
may  be  warranted.  As  a  result  of  a 
previous  court  settlement,  a  formal 
status  review  is  underway. 
DATES:  The  finding  announced  in  this 
document  was  made  on  August  19. 
1994.  Comments  and  matenals  need  to 


be  submitted  to  the  Service  by  October 
1, 1994,  to  be  considered  in  the  12- 
month  finding. 

ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildhfe 
Service.  100  North  Park  Avenue.  Suite 
320,  Helena,  Montana  59601.  The 
petition.  90-day  finding,  supporting 
data,  and  comments  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATTON  CONTACT: 
Kemper  McMaster,  Field  Supervisor,  at 
the  above  address,  telephone  (406)  449- 
5225 

SUPPLEMENTARY  INFORMATION: 
Background 

Secdon  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  Ust,  deUst,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 
the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
a  notice  regarding  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  that 
substantial  information  was  presented, 
the  Service  also  is  required  to  promptly 
commence  a  review  of  the  status  of  the 
species  involved  if  one  has  not  already 
been  initiated  under  the  Service's 
internal  candidate  assessment  process. 

This  document  meets  the  requirement 
that  a  notice  be  published  for  the  90-day 
finding  made  earlier  for  the  petition 
discussed  below.  Information  contained 
in  this  document  is  a  summary  of  the 
information  In  the  90-day  finding, 
which  is  the  Ser\ice's  decision 
document.  A  status  re\iew  has  been 
ongoing  since  the  species  was  classified 
as  a  category  2  candidate  species  in  the 
December  30.  1982.  Vertebrate  Notice  of 
Review  (47  FR  58454) 

A  petition  dated  .\pril  23,  1994.  was 
received  by  the  Service  from  the 
Biodiversity  Legal  Foundation.  Evan 
Frost,  Mark  Skatrud,  Craig  Coonrad,  and 
Michael  J.  Polly  on  April  27. 1994.  The 
petition  requested  that  the 
conterminous  United  States  population 
of  the  "North  American"  lynx  {Felis 
lynx  canadensis)  be  listed  as  a 
threatened  or  endangered  species. 
Additionally,  the  petitioners  requested 
that  the  southern  Rocky  Mountain 


population  of  the  "North  American" 
lynx  in  Wyoming  and  Colorado  be 
emergency  listed. 

This  species  is  now  recognized  as 
L)Tix  lynx  canadensis  (Jones  et  al.  1992) 
and  is  often  referred  to  as  the  Canada 
lynx.  The  Senice  accepts  both  of  these 
names. 

The  petitioners  assert  that  the  Canada 
Utix  population  in  the  contiguous 
United  States  should  be  added  to  the 
List  of  Threatened  and  Endangered 
Species  because  of  the  following  factors: 
1.  Intensive  logging  that  eliminates 
foraging  and  derming  habitat  for  Canada 
IjTox  and  snowshoe  hare  until  the 
vegetation  has  regrown  sufficiently. 
creates  openings  in  the  forest  thht 
Canada  l>'nx  avoid,  and  causes  habitat 
fi-agmentation  that  creates  barriers  to 
dispersal  and  colonization;  2.  Logging 
roads  allow  human  accessibihty  that 
may  increase  incidental  trapping  of 
Canada  lynx  and  disrupt  Canada  lynx 
travel  and  hunting;  3.  Forest  fire 
suppression  adversely  affects  Canada 
l>Tix  through  the  reduction  of  hare 
habitat;  4.  Few  comprehensive 
management  plans  for  Canada  lynx  have 
been  develof>ed  or  implemented  by 
government  agencies;  5.  State  agencies 
have  not  adequately  modified  their 
furbearer  regulations;  6.  The  Canada 
lynx's  inherent  characteristics, 
including  naturally  low  population 
densities,  specialized  prey 
requirements,  and  large  home  ranges, 
make  it  vulnerable  to  extinction;  and  7. 
The  southern  Rockies  population  is 
further  threatened  by  ski  area 
developments  that  may  reduce  habitat 
and  prey  base  and  increase  human 
disturbance  and  accidental  trapping. 
The  petitioners  requested  that  the 
southern  Rocky  Mountain  population  of 
the  lynx  be  protected  by  emergency 
hsting  because  it  is  severally  imperiled, 
the  population  level  is  low,  and  it  is 
reproductively  isolated. 

Listing  Factors 

The  following  are  the  five  listing 
criteria  as  set  forth  in  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  Part 
424)  promulgated  to  implement  the 
hsting  provisions  of  the  Act  and  their 
applicability  to  the  ciurent  status  of  the 
Canada  lyTix. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  suppression  of  forest  fires  and 
intensive  logging  prescriptions  have  had 
a  detrimental  effect  on  Canada  lynx 
habitat,  and  logging  roads  have 
increased  human  accessibility  to  the 
species. 


B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Past  overharvest  has  had  a 
detrimental  effect  on  Canada  lynx 
populations. 

C.  Disease  or  Predation 

Canada  lyTix  may  be  displaced  or 
eliminated  when  competitors,  such  as 
the  bobcat  [Lynx  rufus]  or  coyote  [Canis 
latrans),  expand  into  the  range  of  the 
Canada  lynx. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

States  nanaged  the  Canada  lynx  as  a 
fiirbearer  in  the  past,  but  as  a  result  of 
declining  Canada  lynx  populations, 
Canada  1>tix  are  classified  as  threatened 
or  endangered  in  Colorado,  Michigan, 
New  Hampshire,  Vermont,  Washington, 
and  Wisconsin.  It  is  also  fully  protected 
from  harvest  in  Maine,  Minnesota,  New 
York,  North  Dakota,  Utah,  and 
Wyoming.  Only  Idaho  and  Montana 
currently  allow  the  han'est  of  Canada 
lynx.  The  above  States  either  prohibit  or 
control  the  "take"  of  Canada  Lynx,  but 
their  laws  are  relative  ineffective  in 
controlling  the  loss  or  modification  of 
the  species'  habitat. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Human  development  has  had  a 
determinental  effect  on  the  Canada  lynx 
habitat  and  population. 

Finding 

The  Ser\'ice  may  issue  an  emergency 
rule  when  there  is  an  emergency  posing 
a  significant  risk  to  the  well-being  of  a 
species.  Although  the  Canada  lynx 
population  in  the  southern  Rockies  may 
be  small,  the  Service  is  not  aware  of  any 
actions  that  iinmediately  threaten  the 
population.  The  petition  did  not  present 
substantial  information  to  indicate  that 
emergency  listing  is  warranted. 

After  finding  that  a  1991  petition  to 
list  the  North  Cascades  population  of 
the  Canada  lynx  as  endangered  was  not 
warranted,  the  Service  concluded  that  a 
rangevride  status  review  of  the  Canada 
lynx  should  be  conducted  (58  FR 
36924).  As  a  result  of  a  court  settlement 
in  November  1993,  the  Service  is  now 
in  the  process  of  formally  reviewing  the 
status  of  the  contiguous  United  States 
population  of  the  Canada  lynx  to 
determine  whether  it  should  be  added 
to  the  List  of  Threatened  and 
Endangered  Species.  On  February  2, 
1994,  the  Service  published  a  notice  {50 
FR  4887)  announcing  a  continuation  of 
the  status  review  initiated  in  1982.  The 
findings  from  this  review,  which  must 
be  published  by  the  court  appointed 


date  of  November  15, 1994,  will 
constitute  the  12-month  finding  for  this 
petition.  Considering  the  language 
agreed  to  by  the  Service  in  the  court 
settlement,  information  provided  by  the 
petitioners,  and  the  fact  that  the  Canada 
lynx  is  a  category  2  candidate  species, 
the  Service  finds  that  there  is 
substantial  information  to  indicate  that 
listing  the  contiguous  population  of  the 
Canada  lynx  may  be  warrajited. 

The  Services'  "90-day  administrative 
finding  contains  more  detailed 
information  regarding  the  above 
decisions.  A  copy  may  be  obtained  from 
the  Service's  Helena  oifliie  (see 
ADDRESSES  section). 

References  Cited 

Jones.  I  .t.  Jr..  R.S.  Hoffman.  D  W:  Rice.  C 
lor.es.  R.J.  Baker,  and  M.D.  Engstrom. 
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American  mammals  north  of  .Mexico. 
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Tec h  I'niv.,  I.ubbock. 

Author  1 

This  document  was  prs^pared  by  Lorl  H. 
Nordstrom  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endsngerpd  Species  Act  (16  U.S.C.  1531  et 
seq).        ' 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and         '  - 
Transportation. 

Dated:  August  19,  1994. 
Bruce  Blanchard, 

Acting  Director.  Fish  and  Wildhfe  Service. 
[FR  Doc  94-21077  Filed  8-25-94:  8:45  am) 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  to  List  the  Queen  Charlotte 
Goshawk  and  Request  for  Additional 
Information 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  .Motice  of  90-day  petition 

finding.- 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  aimounces  a  90-day  finding  for 
a  petition  to  list  the  Queen  Charlotte 
goshawk  (Accipiter  gentilis  laingi)  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  Service  finds  that  the 
petition  presents  substantial 
information  indicating  tlie  requested 
action  may  be  warranted.  Through 
issuance  of  this  notice,  the  Service  is 


requesting  additional  information 
regarding  this  subspecies. 
DATES:  The  finding  announced  in  this 
document  was  made  August  19, 1994. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  until 
further  notice,  but  they  must  be  received 
by  November  25,  1994  to  be  considered 
in  the  12-month  finding. 
ADDRESSES:  Data,  information, 
comments  or  questions  concerning  the 
"  status  of  the  petitioned  subspecies 
described  below  should  be  submitted  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
3000  Vintage  Blvd.,  Suite  201,  Juneau. 
Alaska  99801-7100.  The  petition 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
apppintment,  during  normal  business 
hours  at  tlie  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Lindell,  Endangered  Species 
Biologist  (see  ADDRESSES  above)  (907/ 
586-7240). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  etseq.],  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  must  promptly 
commence  a  review  of  the  status  of  the 
species  involved  and  disclose  its 
findings  vdthin  12  months  {12-month 
finding). 

On  November  21, 1991,  the  Serv'ice    • 
published  in  the  Federal  Register  (56 
FR  58804)  a  notice  of  review  for  an 
updated  list  of  anjmal  taxa  that  are 
being  considered  for  possible  addition 
to  the  List  of  Endangered  and 
Threatened  Wildlife.  Among  the  species 
included  as  a  Category  2  candidate 
species  was  the  northern  goshawk 
[Accipiter  gentilis).  By  inclusion  as  a 
subspecies,  the  Queen  Charlotte 
goshawk  [Accipiter  gentilis  laingi)  was 
also  designated  a  Category  2  candidate 
species  at  that  time.  Through  the 
publication  of  that  notice,  3ie  Service 
announced  the  possible  vulnerability  of 
the  Queen  Charlotte  goshawk,  initiated 
a  review  of  subspecies'  status,  and 
requested  additional  pertinent 
information. 

On  May  9, 1994,  a  petition  dated  May 
2, 1994,  was  received  by  the  Service 
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from  Mr.  Peter  Galvin  of  the  Greater  Gila 
Biodiversity  Project,  Silver  City,  New 
Mexico,  and  nine  copetitioners, 
including  the  Southwest  Center  for 
Biological  Diversity,  the  Biodiversity 
Legal  Foundation,  Greater  Ecosystem 
Alliance,  Save  the  West,  Save  America's 
Forests,  Native  Forest  Network,  Native 
Forest  Council,  Eric  Holle.  and  Don 
Muller. 

The  petitioners  request  that  the  Queen 
Charlotte  goshawk  be  listed  as 
endangered  under  the  Endangered 
Species  Act  (16  U.S.C.  1533(a)(1)) 
because  of  the  following  factors: 

1.  Present  or  threatened  destruction, 
modification,  or  curtailment  of  habitat 
and  range  because  of  clearcut  logging  of 
mature  and  old  growth  forest; 

2.  Increased  predation  because  of 
increased  open  area  habitat  caused  by 
clearcut  logging; 

3.  Inadequacy  of  existing  regulatory 
mechanisms  to  protect  preferred  habitat 
from  clearcut  logging. 

.  The  Service  has  reviewed  the  petition, 
literature  cited  in  the  petition,  and  other 
references  available  in  the  Service's 
files,  and  contacted  persons 
knowledgeable  about  this  subspecies. 
On  the  basis  of  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  the  petition  presents 
substantial  information  that  listing  the 
Queen  Charlotte  goshawk  may  be 
warranted. 

.   As  part  of  an  ongoing  status  review, 
the  Service  will  further  evaluate  the 
ciurent  status  of  the  Queen  Charlotte 
goshawk  and  determine  if  listing  is 
warranted  for  either  the  entire 
subspecies  or  certeiin  distinct 
^population  segments  of  the  subspecies. 

"The  Service  would  appreciate  any 
additional  data,  comments,  and    - 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  parties  concerning  the  status  of 
the  Queen  Charlotte  goshawk. 

The  following  issues  are  of  particular 
interest  to  the  Service: 

1.  The  genetic,  morphologic,  and 
ecological  differences,  including 
variations  of  intergradation  of  the  Queen 
Charlotte  goshawk  within  it's  currently 
described  range,  and  from  adjacent 
goshawk  subspecies. 

2.  The  range  of  geographic 
distribution  of  goshawks  exhibiting  the 
described  characteristics  of  the  Queen 
Charlotte  goshawk  subspecies. 

3.  Additional  historic  and  current 
population  data  which  may  assist  in 
determining  population  trends. 

4;  The  extent  and  effects  of  long-term 
habitat  conversion  and  fragmentation  of 
mature  forest  habitat  on  Queen 
Charlotte  goshawks  and  their  prey. 


References  Cited 

A  complete  list  of  all  references  cited  in 
the  90-day  finding  is  available  upon  request 
(see  ADDRESSES  section). 

Authors 


FOR  FURTHER  INFORMATION  CONTACT: 

Gail  Kobetich,  Field  Super\isor,  at  the 
address  listed  above  (telephone  619/ 
431-9440,  facsimile  619/431-9624). 


The  primary  author  of  this  document  is 
John  Lindell,  of  the  Juneau.  Alaska  Ecological 
Services  Office.  (See  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.);  unless  otherwise 
noted. 

Dated:  August  19.  1994. 

Bruce  Blanchard, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  94-21078  Filed  &-25-94;  8:45  am] 
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DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Extension  of 
Comment  Period  on  Data  Pertaining  to 
the  Subspecies  Taxonomy  of  the 
California  Gnatcatcher 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  extension  of  public 
comment  period. 

SUMMARY:  The  U.S.  Fish  and  VVildUfe 
Service  (Service)  gives  notice  that  the 
comment  period  on  the  data  pertaining 
to  the  subspecies  taixonomy  of  the 
Cahfomia  gnatcatcher  is  extended.  The 
notice  of  availability  opening  the  public 
comment  period  was  pubUshed  on  June 
2. 1994  (59  FR  28508)  and  opened  the 
comment  period  until  August  1, 1994. 
On  July  28, 1994.  the  Service  extended 
the  comment  period  to  August  31, 1994 
(59  FR  38426).  This  notice  extends  the 
comment  period  until  October  31, 1994. 

DATES:  Comments  and  materials  must  be 
received  by  October  31, 1994. 

ADDRESSES:  Copies  of  the  subject  data 
are  available  from  the  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Field  Office, 
2730  Loker  Avenue  West,  Carlsbad, 
Cahfomia  92008.  Comments  and 
materials  concerning  these  data  should 
be  submitted  to  the  above  address. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  March  30, 1993,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  published  a 
final  rule  in  the  Federal  Register 
determining  the  coastal  California 
gnatcatcher  to  be  a  threatened  species 
(58  FR  16741).  hi  its  decision  to  the  list 
the  gnatcatcher.  the  Service  reUed,  in 
part,  on  taxonomic  studies  conducted 
by  Dr.  Jonathan  Atwood  of  the  Manomet 
Bird  Observatory,  Manomet, 
Massachusetts.  As  is  the  standard 
practice  in  the  scientific  community,  the 
Service  did  not  request,  nor  was  it 
offered,  the  data  collected  and  used  by 
Dr.  Atwood  in  reaching  his  conclusions. 
Instead,  the  Service  depended  upon  the 
conclusions  published  by  Dr.  Atwood  in 
a  peer-reviewed  scientific  article  on  the 
subspecific  taxonomy  of  the  California 
gnatcatcher  (Atwood  1991). 

In  response  to  a  suit  filed  by  the 
endangered  Species  Committee  of  the 
Building  Industry  Association  of 
Southern  California  and  the  other 
plaintiffs,  the  United  States  District 
Court  of  the  District  of  Columbia 
vacated  the  listing  of  the  coastal 
Cahfomia  gnatcatcher  because  the 
Service  did  not  make  available 
Atwood's  data  for  public  review  and 
comment.  In  response  to  the  court 
decision.  Dr.  Atwood  released  his  data 
to  the  Service,  which  the  agency  made 
available  to  the  public  for  review  and 
comment  on  June  2. 1994.  On  June  16, 
1994,  the  court  reinstated  threatened 
status  for  the  coastal  California 
gnatcatcher  until  the  Secretarv-  of  the 
Interior  determines  in  a  finding  whether 
the  listing  should  be  revised  or  revoked 
in  hght  of  his  review  of  the  subject  data 
and  pubhc  comments  received  during 
the  comment  period,  as  a  result  of  the 
court  order  of  July  27. 1994,  the 
Secretary  must  publish  this  finding  in 
the  Federal  Register  by  December  31, 
1994. 

On  July  1,  1994.  the  plaintiffs 
requested  a  100-day  extension  in  the 
comment  period.  Because  the  Secretary 
had  no  objection  to  a  30-day  extension, 
both  parties  agreed  to  an  extension  in 
the  comment  period  to  August  31, 1994. 
which  the  Service  published  in  the 
Federal  Register  on  July  28, 1994  (59  FR 
38426).  On  July  27, 1994,  the  court 
ordered  the  comment  period  extended 
to  October  31, 1994. 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as  amended 
(16U.S.C.  1531ers«?<j) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 
Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service. 

[FR  Doc.  94-2106a  Filed  8-25-94;  8:45  am) 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  docunents  other  than  rules  or 
proposed  rules  that  are  appicabte  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
niings,  delegations  of  authority,  filing  of 
petitions  and  applcations  and  agency 
statements  of  organization  and  furwtions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Information  About  HIIng  Fees  For 
Reparation  Complaints  Under  The 
Perishable  Agricultural  Commodities 
Act 

AGENCY:  Agricultural  Marlceting  Service, 
USDA. 

action:  Notice. 

SUMMARY:  This  docuinent  gives  notice  to 
the  public  of  the  requirement  that  filing 
fees  and  handling  fees  be  paid  when 
informal  and  formal  reparation 
complaints  are  filed  under  the 
Perishable  Agricultural  Commodities 
Act  (PACA),  as  required  by  the 
enactment  of  Public  Law  103-276. 
FOR  FURTHER  INFORMATION  CONTACT:  ].R. 
Frazier,  Assistant  Chief.  PACA  Branch, 
USDA.  AMS,  F&V  Division,  P.O.  Box 
96456.  Room  2095-So.  Bldg.. 
Washington.  D.C..  20090-6456.  202- 
720-4180. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  103-276,  signed  by  President 
Clinton  on  July  5, 1994,  requires  a  filing 
fee  of  $60  for  each  informal  complaint, 
and  a  handling  fee  of  $300  for  each 
formal  complaint  filed  under  Section 
6(a)  of  the  PACA  (7  U.S.C.  499f(a)) 
during  fiscal  years  1995  and  1996. 
Therefore,  a  $60  fee  must  accompany 
each  informal  complaint  filed  on  or  after 
October  1, 1994,  through  September  30, 
1996,  before  it  will  be  considered  a 
valid  complaint,  processed,  and 
investigated  by  the  agency.  Informal 
complaints  received  without  the  fee  will 
not  toll  the  nine-month  statute  of 
limitations  set  by  Section  6(a)  (7  U.S.C. 
499fla)). 

Pursuant  to  7  CFR  47.3  of  the  Rules 
of  Practice  under  the  Perishable 
Agricultural  Commodities  Act,  1930, 
upon  receipt  of  the  informal  complaint 
and  the  filing  fee,  the  Director  of  the 
Fruit  and  Vegetable  Division  of  the 
Agricultural  Marketing  Service  (AMS) 


will  cause  such  an  investigation  to  be 
made  as,  in  his  or  her  opinion,  is 
justified  by  the  facts.  If  such 
investigation  reveals  that  no  violation  of 
the  act  has  occurred,  no  further  action 
shall  be  taken  and  the  person  filing  the 
informal  complaint  shall  be  so 
informed.  In  the  alternative,  pursuant  to 
7  CFR  §  47.3(b)(2),  the  Director  may 
attempt  to  effect  an  amicable  or  informal 
adjustment  of  the  matter.  If  this  attempt 
fails,  the  complainant  may  elect  to 
proceed  with  a  formal  complaint 
pursuant  to  7  CFR  47.6. 

In  addition  to  the  filing  fee,  the 
complainant  must  submit  a  handling  fee 
of  $300  at  the  time  of  filing  a  formal 
complaint.  A  copy  of  the  formal 
complaint  will  not  be  served  on  the 
respondent  until  the  $300  handling  fee 
is  paid.  Counterclaims  filed  under  the 
PACA  are  considered  new  formal 
complaints  and  must  be  accompanied 
by  the  $300  handling  fee  before  they 
will  be  considered  filed  and  ser\'ed  on 
the  opposing  party.  In  determining  the 
amount  of  damages  incurred  by  an 
injured  party,  the  Secretary  will  include 
the  amount  of  the  handling  fee  as 
additional  damages. 

All  payment  instruments  for  fees  shall 
be  made  payable  to  the  Agricultural 
Marketing  Service  (AMS)  and  shall  be 
deposited  by  the  Agency  into  the 
account  of  the  Perishable  Agricultural 
Commodities  Act  Fund.  Filing  of  both 
informal  and  formal  complaints  will 
continue  to  be  accomplished  by 
providing  the  informal  or  formal 
complaint,  accompanied  by  the 
appropriate  fee.  to  the  Director  of  the 
Fruit  and  Vegetable  Division  of  the  AMS 
as  prescribed  in  7  CFR  §  47.3  and  §  47.6 
of  the  Rules  of  Practice  under  the 
Perishable  Agricultural  Commodities 
Act.  Delivery  of  the  complaint  and  fee 
to  a  regional  office  of  the  PACA  Branch 
of  the  Fruit  and  Vegetable  Division  is 
deemed  to  be  deUvery  to  the  Director  of 
the  Fruit  and  Vegetable  Division.  If  a 
payment  instrument  is  dishonored,  the 
complainant  will  be  allowed  seven  days 
to  replace  it  with  a  cashier's  check  or  a 
certified  check  or  the  complaint 
proceedings  will  be  terminated. 

Dated:  August  22. 1994. 
Kenneth  C  Clayton. 
Acting  Administrator. 
IFR  Doc  94-21089  Filed  a-25-94;  845  am) 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Request  for  Companies  Interestedin 
Bidding  for  Contracts  to  Supply 
Inspection  Equipment  for  EvahiaMon 
and  Use  in  Tralnb>g  ol  Inspectors  of 
th«  Tscfinlcal  Sscretartat  of  ttie 
Organization  for  ttte  Prohibition  of 
Cttemical  Weapons 

AGENCY:  United  States  Arms  Control 
and  Ihsannament  Agency  (ACDA). 

ACnON:  Companies  interested  in  bidding 
for  contracts  to  supply  inspection 
equipment  for  evaluation  and  use  in 
training  of  inspectors  to  the 
Organization  for  the  Prohibition  of 
Chemical  Weapons  Provisional 
Technical  Secretariat  in  The  Hague.  The 
Netherlands. 

SUMMARY:  The  U.S.  Government  has 
been  notified  that  the  Provisional 
Technical  Secretariat  (PTS).  predecessor 
to  the  Technical  Secretariat  of  the 
Organization  for  the  Prohibition  of 
Chemical  Weapons  (OPCW),  a  new 
international  organization  created  by  the 
Chemical  Weapons  Convention,  is 
beginning  the  process  of  procuring 
in.<;pection  equipment  for  the  evaluation 
and  use  in  training  of  inspectors.  The 
PTS  has  requested  that  by  October  1, 
1994,  each  Member  State  identify 
companies  interested  in  bidding  for 
contracts  to  provide  such  equipment 
Upon  receipt  of  names  of  interested 
companies,  the  PTS  will  compile  an 
initial  tender  list  for  each  type  of 
equipment. 

Because  this  information  could  be 
considered  commercially  sensitive,  all 
responses  will  be  classified  as 
confidential  by  the  PTS  and  will  be 
treated  accordingly.  Only  the  names  and 
addresses  of  interested  companies  will 
be  made  available  to  Member  States. 

Interested  companies  must  answer  a 
questionnaire  providing  company  and 
production  information  and  return  it  to 
the  PTS  in  The  Hague.  The  Netherlands, 
by  October  1. 1994.  Packages  containing 
the  questionnaire  and  specific 
information  about  equipment  needed  by 
the  PTS  can  be  obtained  by  contacting 
ACDA  at  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  companies  should  contact 
Mary  Fannin  (202)  647-8018  or  Jennifer 
Inman  (202)  647-6465.  FAX:  (202)  647- 
7663.  at  the  U.S.  Arms  Control  and 
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Disannament  Agency,  320  21st  Street 

NW.,  Washington,  DC  20451. 

Cathleen  E.  La%n«nce, 

Director  of  Administration. 

(FR  Doc  94-21101  Filed  a-25-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  ttw  C«nsus 

IDodMt  Number  940627-4227] 

Featur*  and  Addms  Referenc* 
Soure*  Atsestment  Survey 

AGEMCY:  Bureau  of  the  Census, 

Commerce. 

ACnow;  Notice  of  Consideration. 

'   tUtMMVf:  Notice  is  hereby  given  that 
.  the  Bureau  of  the  Census  plans  to 
conduct  a  Feature  and  Address 
Reference  Source  Assessment  Survey  in 
the  years  1995  through  1997  under  the 
authority  of  Title  13.  United  States 
Code,  Sections  141  and  193.  The  Census 
Bureau  would  use  the  infonnation 
-collected  to  identify  and  acquire 
reference  sources  needed  to  update 
address  and  geographic  files  that  are 
critical  for  aU  three  phases  of  the  2000 
decennial  census— data  collection,  data 
processing,  and  data  Ubulation.  The 
information  to  be  collected  is  not 
available  from  any  single  source,  either 
governmental  or  nongovernmental. 
DATES:  Any  suggestions  or 
recommendations  concerning  the 
proposed  survey  should  be  submitted  in 
writing  by  September  28. 1994  to 
receive  consideration. 
AOORESSES:  Director,  Bureau  of  the 
Census.  Washingtcm,  DC  20233. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
McKay,  Geography  Division,  Bureau  of 
the  Census.  Washington,  DC  20233,  or 
301/763-4667. 
SUPPLEMENTARY  INFORMATION:  The 

Census  Bureau  will  be  the  sole  user  of 
the  information  collected,  and  will  use 
it  to  determine  the  reference  sources 
that  are  the  most  complete  and  up  to 
date,  vis-a-vis  streets  and  addresses,  for 
each  geographic  area,  typically  a  county 
or  place.  The  identification  and 
acquisition  of  complete  and  current 
reference  sources  are  necessary  for 
updating  the  TopologicaUy  Integrated 
Geographic  Encoding  and  Referencing 
(TIGER)  data  base  and  creating  the 
Master  Address  File  (MAF)  so  that  the 
Census  Bureau  can  use  the  TIGER  data 
base  to  assign  each  structure  number- 
street  name  address  in  the  MAF  to  the 
cotiect  geographic  location.  The  TIGER 
data  base  it  a  nationwide  geographic 
data  base  that  is  used  for  producii^ 


maps,  organizing  addresses,  and 
tabulating  statistical  data.  The  MAF  will 
be  a  permanent  and  continuously 
maintained  nationwide  inventory  of 
housing  unit  addresses  to  meet  the 
needs  of  the  Census  Bureau's  statistical 
programs.  The  TIGER  data  base  and  the 
MAF  are  two  critical  components  of  the 
infrastructure  to  support  the  2000 
deceanial  census,  and  the  success  of 
that  census  depends,  to  a  great  extent, 
on  their  completeness  and  currency. 

This  survey  proposal  has  been 
submitted  to  the  OfGce  of  Management 
and  Budget  for  approval  in  accordance 
with  the  Paperwork  Reduction  Act, 
Public  Law  96-511,  as  amended. 

Dated:  August  18, 1994. 

Paula  |.  Schneider. 

Principal  Associate  Director  for  Programs, 
Bureau  of  the  Census. 

[FR  Dae  94-21113  Filed  8-25-94;  8:45  am] 
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Intemationai  Trade  Administration 

[A-670-827] 

Preiiminary  Affirmative  Determination 
of  Critfcal  Circumstances;  Certain 
Cased  Pencils  From  the  People's 
Republic  of  China 

AGENCV:  Impwrt  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACnOH:  Notice. 


EFFECnVE  DATE:  August  26. 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kristin  Heira  or  Thomas  McGinty. 
Office  of  Countervailing  Investigaticms, 
Import  Administration.  Intemationai 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-3798  or 
(202)  482-5055.  respectively. 
PREUMMART  CRmCAL  CIRCUMSTANCES 

DETERMmATiON:  The  Department  of 
Commerce  (the  Department)  published 
its  preiiminary  determination  of  sales  at 
less  thtn  fair  value  in  this  investigatira 
on  June  16, 1994  (54  FR  30911).  On  July 
22, 1994,  petitioner  in  this  investigation 
alleged  that  there  is  a  reasonable  Imsis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  certain  cased  pencils  from 
the  Pe(q>le's  Republic  of  China  (PRC). 
On  August  1, 1994,  petitioner  amended 
the  original  allegation,  submitting 
additicmal  information  regarding  the 
existence  of  critical  circumstances  in 
this  investigation. 

In  accordance  with  19  CFR 
353.15(bH2)(ii),  since  this  allegation  was 
filed  later  than  20  days  before  the 


scheduled  date  of  the  preliminary 

determination,  we  must  issue  our 

preliminary  critical  circumstances 

determination  not  later  than  30  days 

after  the  allegation  was  submitted. 

Section  733(e)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist 
if: 

(A)(i)  there  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  is  fair  value,  and 

(B)  there  have  been  massivis  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

History  of  Damping 

In  this  investigation,  the  first  criterion 
of  analysis  is  addressed  in  petitioner's 
July  22. 1994.  submission.  This 
submission  provides  documentation 
indicating  Uiat  in  April  1994  the 
government  of  Mexico  published  an 
antidumping  duty  order  of  451  percent 
on  certain  cased  pencils  produced  and 
exported  from  the  PRC  Therefore, 
petitioner  has  established  that  there  is  a 
history  of  dumping  elsewhere  of  such 
pencils  by  PRC  producers/exportera. 

Importer  Knowledge 

WiUi  respect  to  the  alternative  first 
criterion,  we  have  consistently 
determined  that  preliminary 
antidimiping  duty  margins  in  excess  of 
25  percent  on  U.S.  purchase  price  sales 
are  sufficient  to  impute  importer 
knowledge  of  sales  at  less  Uum  fair 
value.  See.  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Silicon  Metai 
from  China  (56  FR  18570.  April  23, 
1991)  and  F/na7  Determination  of  Sales 
at  Less  Than  Fair  Value:  Extruded 
Rubber  Thread  from  Malaysia  (57  FR 
38465,  August  25. 1992).  bi  this 
investigation,  all  responding  and  non- 
responding  compenies  received 
preliminary  antidumping  duty  margins 
in  excess  of  25  percent.  'Therefore,  we 
determine  that  importOTs  either  knew  or 
should  have  known  that  the  exporter 
was  selling  certain  cased  pencils  at  less 
than  feir  value. 

Massive  InqMile 

Because  we  have  preliminarily  found 
that  the  first  statutory  criterion  is  met 
for  finding  critical  circumstances  in  that 
there  is  a  history  of  dumping  of  the 


subject  merchandise  and,  alternatively, 
there  is  actual  or  imputed  importer 
knowledge  of  sales  at  less  than  fair 
value,  we  must  consider  the  second 
statutory  criterion:  whether  imports  of 
the  merchandise  have  been  massive 
over  a  relatively  short  period. 

According  to  19  CFR  353.16(fl  and 
353.16(g).  we  consider  the  following  to 
determine  whether  imports  have  been 
massive  over  a  relatively  short  period  of 
time:  (1)  Volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports. 

When  examining  volume  and  value 
data,  the  Department  typically  compares 
the  export  volume  for  equal  periods 
immediately  preceding  and  rollowing 
the  filing  of  the  petition.  Under  19  CFR 
353.16(0(2),  unless  the  imports  in  the 
comparison  period  have  increased  by  at 
least  15  percent  over  the  imports  during 
the  base  period,  we  will  not  consider 
the  imports  to  have  been  "massive." 

To  determine  whether  there  have 
been  massive  imports  over  a  relatively 
short  period  of  time,  the  Department 
examines  shipment  information 
submitted  by  the  respondent  or  import 
statistics,  when  respondent-specific 
shipment  information  is  not  available. 

On  August  4, 1994,  the  Department 
sent  letters  to  respondents  requesting 
information  regaling  shipments  of 
certain  cased  pencils  for  the  period 
January  1992  to  May  1994.  On  August 
16, 1994,  we  received  the  requested 
information  filed  in  proper  form  for 
each  of  the  four  responding  companies. 
Because  company-specific  shipment 
data  was  provided  by  the  four 
responding  companies  in  this 
investigation,  we  have  used  this  data  for 
our  analysis. 

To  determine  whether  or  not  there  - 
have  been  massive  imports  of  certain 
cased  pencils  over  a  relatively  short 
period,  we  compared  each  respondent's 
export  volume  for  the  seven  months 
subsequent  to  the  filing  of  the  petition 
(November  1993  through  May  1994)  to 
that  during  the  seven  months  prior  to 
the  filing  of  the  petition  (April  through 
October  1993).  This  period  of  review 
was  selected  based  on  the  Department's 
practice  of  using  the  longest  period  for 
which  information  is  available  from  the 
month  that  the  petition  was  filed 
through  the  effective  date  of  the 
preliminary  determination  of  sales  at 
less  than  fair  value,  which  in  this 
investigation  was  June  16, 1994.  See, 
Preliminary  Affirmative  Determination 
of  Critical  Circumstances;  Silicon 
Carbide  From  the  People's  Republic  of 
China  (59  FR  16795.  April  8. 1994).  We 
were  unable  to  consider  the  share  of 
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domestic  consumption  accounted  for  by 
the  imports,  pursuant  to 
§353.16(f)(l)(iii).  because  the  available 
data  did  not  permit  such  a  post-filing 
analysis.  In  addition,  we  found  no 
evidence  of  seasonality,  pursuant  to  19 
CFR  353.16(f)(l)(il).  with  respect  to  PRC 
exports  of  certain  cased  pencils  to  the 
U.S. 

Based  on  respondents'  shipment 
information,  we  find  that  imports  of 
certain  cased  pencils  from  the  PRC  have 
been  massive  over  a  relatively  short 
period  for  the  following  companies: 
Shanghai  Foreign  Trade  Corporation 
(SFTC),  Shanghai  Lansheng.  Co..  Ltd. 
(SLC).  and  China  First  Pencil  Co..  Ltd. 
(CFP).  In  addition,  we  find  that  imports 
from  Guangdong  Stationery  &  Sporting 
Goods  I/E  Corporation  (GSSG).  the  other 
respondent  in  this  investigation,  have 
not  been  massive. 

Therefore,  because  there  is  a  history 
of  dumping,  and.  alternatively, 
importers  knew  or  should  have  known 
that  the  exporters  were  selling  the 
merchandise  at  less  than  its  fair  value, 
and  because  imports  of  certain  cased 
pencils  have  been  massive  over  a 
relatively  short  period  of  time,  we 
preliminarily  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  certain  cased 
pencils  from  SFTC.  SLC.  and  CFP. 
Because  imports  from  GSSG  have  not 
been  massive,  we  preliminarily 
determine  that  there  is  not  a  reasonable 
basis  to  believe  or  suspect  that  critical 
ciromistances  exist  with  respect  to 
imports  of  certain  cased  pencils  from 
GSSG.  In  addition,  with  respect  to  all 
non-responding  procedures/exporters  of 
certain  cased  pencils  from  the  PRC.  we 
preliminarily  determine,  as  best 
information  available,  that  critical 
circumstances  exist. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circumstances  when 
we  make  our  final  determination  of 
sales  at  less  than  fair  value  in  this 
investigation. 

rrC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination. 

Public  Comment 

We  will  accept  written  comments  on 
this  preliminary  determination  of 
critical  circumstances  at  the  public 
hearing  in  this  case  currently  scheduled 
for  October  5, 1994,  at  1:00  p.m.  in  room 
3708. 


This  determination  is  published 
pursuant  to  section  733(0  of  the  Act. 

Dated:  August  22. 1994 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  94-21122  Filed  &-25-94i  8:45  am) 
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[A-688-833,  and  A-351-82S] 

Notice  of  Postponement  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Bar  From 
Japan  and  Brazil 

AOENCV:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  26.  1994. 
FOfl  FURTHER  INFORMATKM  COMTACT:  Kate 
Johnson  or  Irene  Darzenta.  Office  of 
Antidumping  Investigations.  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  DC.  20230. 
telephone  (202)  482-4929  or  (202)  482- 
6320,  respectively. 

Postponement 

On  July  28. 1994.  the  Department  of 
Commerce  (the  Department)  issued 
affirmative  preliminary  determinations 
in  the  antidumping  duty  investigations 
of  stainless  steel  bar  (SSB)  bom  Japan 
(59  FR  39739.  August  4, 1994)  and 
Brazil  (59  FR  39732.  August  4, 1994). 

On  July  26. 1994,  Daido  Steel  Co..  Ltd. 
(Daido);  Aichi  Steel  Works.  Ltd.  (Aichi): 
Sanyo  Special  Steel  Co..  Ltd.  (Sanyo) 
(the  three  respondents  in  the  Japanese 
investigation):  Abe  Bright  Shaft  Mfg. 
Co..  Ltd.:  Pacific  Metals  Co..  Ltd.: 
Tohoku  Steel  Co..  Ltd.;  Yamashin  Steel 
Co.,  Ltd.;  and  Kansai  Metal  Industry  Co.. 
Ltd.  (other  Japanese  exporters), 
requested  that  the  Department  postpone 
the  final  determination  in  the  Japanese 
investigation  until  135  days  after  the 
publication  date  of  the  preliminary 
determination  in  the  Feideral  Register. 
in  accordance  with  section  735(a)(2)(A) 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act)  (19  U.S.C  1673d(a)(2)(A)). 
Daido.  Aichi.  and  Sanyo  are  Japanese 
exporters  which  accounted  for  a 
significant  portion  of  exports  of  the 
subject  merchandise  to  Uie  United 
States.  On  July  26. 1994.  Acos  Villares, 
S.A.  (the  BraziUan  respondent),  an 
exporter  which  accounted  for  a 
significant  portion  of  exports  of  the 
subject  merchandise  to  the  United 
Slates,  requested  that  the  Department 
postpone  the  final  determination  in  the 
Brazilian  investigation  until  135  days 
after  the  publication  date  of  the 
preliminary  determination  in  the 


44130 


Federal  Register  /  Vol.  59.  No.  165  /  Friday.  August  26.  1994  /  Notices 


Federal  Register.  In  both  of  these 
investigations  the  respondents 
i^uested  a  postponement  in  order  to 
permit  the  Department  to  align  all  of  the 
related  SSB  investigations  on  one 
timetable,  and  ther^iy  alleviate  the 
administrative  burden  on  all  the  parties. 

On  ]uly  29  and  August  1, 1994, 
petitioners  submitted  commmits 
opposing  respondents'  request  for  a 
postponement  of  the  final 
determinations.  In  those  sidnnlssions, 
petitioners  claimed  they  would  be 
adversely  affected  by  a  oostponement 
because  importers  would  have  the 
option  of  posting  a  bond  in  lieu  of 
paying  cash  deposits  of  estimated 
antidumping  duties.  Petitioners  also 
asserted  that  there  is  no  increase  in  the 
level  of  administrative  convenience  for 
any  of  the  parties  if  the  final 
determinations  are  postponed. 

The  Department's  regulations  provide 
that  upon  the  receipt  of  a  proper 
request,  the  Department  will  postpone 
the  final  determination  unless  there  are 
compelling  reasons  to  deny  the  request 
(19  CFR  3S3.20(b)(l)  (1994)).  After 
considering  the  respondents'  and 
petitioners'  conunents,  we  find  that 
petitioners  will  not  be  adversely 
affiscted  by  a  postponement  of  the  final 
determinations.  The  preliminary  results 
have  already  been  isaied  and 
suspension  of  liquidation  is  already  in 
effect  In  addition,  several  of  the  SSB 
investigations  have  already  been 
postpcmed.  Given  the  complexity  of 
these  investigations  as  a  whole,  and  the 
resulting  increased  burden  on  the 
Department  to  review  and  analyze  the 
documents  submitted  in  these 
investigations,  aligning  all  the  SSB 
investigations  will  ease  the 
admin^trative  burden  on  the 
Department  Therefore,  in  the  context  of 
these  investigations,  we  have 
determined  that  the  fact  that 
respondents  will  be  able  to  post  a  bond 
in  lieu  of  paying  an  actual  cash  deposit 
for  a  slightly  longer  period  does  not  rise 
to  a  compelling  reason  for  denying  the 
respondents'  requests. 

'Therefore,  we  are  postponing  the  final 
determinations  on  Japan  and  Brazil  to 
the  full  extent  authorized  under  section 
735(a)(2)(A)  of  the  Tariff  Act.  The  final 
determinations  will  be  issued  not  later 
than  December  19, 1994.  which  is  the 
due  date  for  the  previously  extended 
investigations  of  SSB  from  India,  Spain, 
and  Italy. 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments 
must  be  submitted  in  at  least  ten  copies 
to  the  Assistant  Secretary  for  Import 
Administratitm  no  later  than  November 
8. 1994,  and  rebuttal  hriek  no  later  than 
November  15. 1994.  In  addition,  a 


public  version  and  five  copies  should  be 
submitted  by  the  appropriate  date  if  the 
submission  contains  business 
proprietary  information.  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  argimients  raised  in  case  or 
rebuttal  briefs.  If  requested,  hearings  are 
tentatively  scheduled  on  November  17, 
1994,  at  2:00  p.m.  for  the  Japanese 
investigation  and  on  November  17  1994, 
at  3:00  pjn.  for  the  Brazilian 
investigation.  Both  hearings  will  be  held 
at  the  U.S.  Department  of  Commarce, 
Room  1414, 14th  Street  and 
Constitution  Averue  N.W.,  Washington 
D.C,  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  heering  48  hours  before  the 
scheduled  time. 

This  notice  is  published  pursuant  to 
sectioa  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated:  August  16. 1994. 
BsiImu*  R.  Stafibrd. 

Deputy  Assistant  Secretary  for  Investigations. 
IFR  Doc.  94-21121  Filed  »-25-94;  8:45  amj 
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Pefformance  Review  Board 
Membership 

This  notice  announces  the 
appointment  by  the  Department  of 
Commerce  Deputy  Under  Secretary  for 
the  Intematicmal  Trade.  Timothy ). 
Hauser,  of  the  Performance  Review 
Board  (PRB).  This  is  a  revised  list  of 
membership  which  includes  previous 
members  as  listed  in  the  August  12, 
1993,  Federal  Register  Announcement 
58  FR  42939  with  additional  members 
added  for  a  two-year  term.  The  Purpose 
of  the  International  Trade 
Administration's  PRB  is  to  review  and  = 
make  recommendations  to  the 
appointing  authority  on  performance 
and  other  issues  concerning  members  of 
the  Senior  Executive  Service  (SES).  The 
memberaare: 

Ann  Hughes,  Deputy  Assistant  Secretary 

for  Western  Hemisphere,  International 

Economic  Policy 
Jude  ICeamey,  Deputy  Assistant 

Secretary  for  Service  Industries  and 

Finance,  Trade  Development 
Eleanor  Roberts  Lewis — Chief  Counsel 

for  International  Trade 

Administration — (non-ITA  member) 
Anne  L.  Alonzo,  Deputy  Assistant 

Secretary  for  Environmental 

Technologies  Exports.  Trade 

Development 
Chariea  Ludolph.  Director,  Office  of 

European  Community  Affairs. 

Intemational  Economic  Policy 


Susan  Kuhbach,  Director.  Office  of 

Countervailing  Investigations,  Import 

Administration 
Mary  Fran  Kirchner,  Deputy  Assistant 

Secretary  for  Export  Promotion 

Services,  U.S.  and  Foreign 

Commercial  Service 

Dated:  August  19, 1994. 
Jaw»T.ICiBg.Jr.. 
Human  Resources  Manager,  ITA. 
(FR  Doc  94-21123  Filed  8-25-94;  8:45  am] 
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Wayne  State  University,  el  ai.;  Notice 
of  Consolidated  Decision  on 
AppHcations  for  Dutyfree  Entty  of 
Electron  Microscopes 

This  is  a  decisicm  oinsolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651. 80  Stat  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  AM.  and  5:00  PM.  in  Room  4211.  . 
U.S.  Department  of  CommOTce,  14th  and 
Constitution  Avenue.  N.W.. 
Washington,  D.C 

Docket  Number:  94-050.  Applicant: 
Wayne  State  University.  Detrcdt.  MI 
48201.  Instrument:  Electron  Microscope, 
Model  JEM-1010.  Aidnu/octurer  JEOL 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
59  FR  23697.  May  6, 1994.  AppUctOion 
Accepted  by  Commissioner  of  Customs: 
April  12. 1994. 

Docket  Number  94-054.  Applicant: 
University  of  South  Flcnida.  St 
Petersburg.  FL  33701.  Instrument: 
Electron  Microscope.  Model  H-7100. 
Manufacturer:  Hitachi  Scientific 
bistruments.  Japan.  Intended  Use:  See 
notice  at  59  FR  24690,  May  12, 1994. 
Order  Date:  July  26, 1993. 

Docket  Number:  94-055.  Applicant: 
Virginia  Commonwealth  University, 
Richmond,  VA  23298-0024.  ijistrument: 
Electron  Microscope,  Model  EM  900. 
Manufacturer:  Carl  Zeiss,  Germany. 
Intended  Use:  See  notice  at  59  FR 
24691.  May  12, 1994.  Order  Date: 
January  31. 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivaloit 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manuCactured  in  the  United 
States  at  the  time  the  instnusents  were 
ordered.  Reasons:  Each  fcneign 
instrument  is  a  conventional 
transmissicMi  electron  microscope 
(CTEM)  and  is  intended  for  resMrch  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  Unit^  States 
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either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 
PaiMUWeeds 

Acting  Director,  Statutory  Import  Ptogmms 
Staff 

[FR  Doc  04-21120  Filed  6-25-94;  &4S  am) 
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National  Oceanic  and  Atmo9pheffc 
AdmMatfatkm 


D.O. 


Pacfflc  Fishery  Management  CouncU; 
Public  r 


AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceoiic  and 
Atmospheric  Administration  (NOAA). 
Commeroe. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  is  convening  an  ad 
hoc  meeting  of  fishery  agency  staflis  to 
discuss  an  industry-funded  inspector 
option  for  the  proposed  West  Coast 
sahlefish  individiial  quota  (IQ)  program 
and  a  £bw  key  implementation  issues 
such  as  interactions  of  the  IQ  program 
with  the  open  access  fishery. 

The  meeting  will  begin  at  10:00  ajn. 
on  September  14, 1994,  and.  if 
necessary,  continue  through  the 
afternoon  of  Septendier  16.  R  «rill  be 
held  at  NMFS  Northvrest  Region  Office, 
in  the  Directors  Confinenoe  Room, 
Building  1.  T800  Sand  Point  Way.  NE.. 
Seattle.  WA. 

FOR  FURTHER  INFORMATION  CONTACH 
Lawrance  D.  Six.  Executive  Director. 
Pacific  Fishery  Management  Council. 
2130  SW  Fifth  Avenue.  Suite  224. 
Portland  OR  07201;  telephone:  (503) 
328-6352. 

SUPPLEMENTARV  MFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
MicfaeUe  Perry  Sailer  at  (503)  326-6352 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  August  22. 1994. 
David  &  Cmtin. 
Acting  Director,  Office  (^Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Serrice. 
(FR  Doc  94-21076  Piled  •-2S-94: 6:45  ami 
■tLUNQOOOt: 


National  Telecommunicattons  and 
Information  Administration 

Advisory  CouncH  on  tha  ?4ationai 
Information  Infrastructure  Notica  of 
Open  Meetings 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA). 
ACTION:  Notice  is  hereby  given  of  a 
meeting  of  the  United  States  Advisoiy 
Council  on  the  National  Information 
Infrastructure,  created  pursuant  to 
Executive  Order  12864.  as  amended. 
Notice  is  also  given  of  a  meeting  of  the 
Council's  Mega-Project  m.  Privacy, 
Security  and  Intellectual  Property. 


SUMMARY:  The  President  established  the 
Advisory  Council  on  the  National 
InformaticHi  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Commerce  on 
matters  related  to  the  development  of 
the  Nn.  In  addition,  the  Council  shall 
advise  the  Secretary  on  a  national 
strategy  for  promoting  the  development 
of  the  NIL  The  Nil  will  result  from  the 
integration  of  hardware,  software,  and 
skills  that  will  make  it  easy  and 
affordable  to  connect  people,  through 
the  use  of  communication  and 
information  technology,  with  each  other 
and  with  a  vast  array  of  services  and 
information  resources.  Within  the 
Department  of  Commerce,  the  National 
Telecommunications  and  Information 
Administration  has  been  designated  to 
provide  secretariat  services  to  the 
CounciL 

AUTHORITY:  ExecuUve  Order  12864. 
signed  by  President  Clinton  on 
September  15, 1993.  and  amended  on 
December  30. 1993  and  June  13. 1994. 
DATES:  The  NU  Advisory  Council 
meeting  will  be  held  on  Tuesday, 
September  13. 1994  from  8:30  a.m.  until 
4:00  p.m.  Tlie  Mega-Proyect  HI  meeting 
will  be  held  on  Monday,  September  12, 
1994  from  9:00  a.m.  until  3.-00  p.m. 
ADDRESSES:  The  ND  Advisory  Council 
meeting  will  take  place  at  the  Celeste 
Bartos  Forum.  New  York  Public  Library. 
Fifth  Avenue  and  42nd  Street  New 
York.  New  York  10018.  The  Mega- 
Project  m  meetii^  «viil  take  place  at  the 
Shapiro  Center  for  Engineering  and 
Physical  Sdence  Research.  Columbia 
University.  540  West  120  Street  between 
Broadway  and  Amsterdam.  New  York, 
New  York  10027. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Celia  Nogales  (or  Ms.  Meggan  Griggs, 
alternate),  Designated  Federal  Officer  for 
the  Advisory  Council  on  the  National 
Information  Infrastructure,  National 
Telecommunications  and  Information 
Administration  (NTIA):  U.S. 
Department  of  Commerce,  Room  4892; 


14th  Street  and  Constitution  Avenue, 
N.W.;  Washington.  D.C  20230. 
Telephone:  202-482-1835;  Fax;  202- 
482-0979;  E-mail:  nii9ntia.docgov. 
SUPPLEMENTARY  INFORMATION:  Current 
members  of  the  Advisory  Council  on  the 
National  Information  Infrastructure 
(Mega-Project  III  members  are  indicated 
by  an  asterisk)  include: 
Mr.  Morton  Bahr 
President 
Communications  Workers  of  America. 

AFL-aO 
Dr.  Toni  Carbo  Bearman 
Dean  and  Professor 
School  of  Library  and  Information 

Sciences 
University  of  Pittsburgh 
Ms.  Marilyn  Bergman* 
President 
American  Society  of  Composers. 

Authors  and  Publishers  (ASCAP) 
Ms.  Bonnie  L.  Bracey 
Teacher 

Arlington  County  Public  Sdiools 
Mr.  John  F.  Co(^e* 
President 

The  Disney  Channel 
Ms.  Esther  Dyson* 
President 

EDventure  Holdings.  Ina 
Mr.  William  C.  Ferguson 
Chairman  and  Chief  ExecutivaOfficer 
NYNEX  Corporation 
Dr.  Craig  I.  Fields 
Former  Chairman  and  Chief  Executive 

Officer 
Microelectronics  and  Computer 

Technology  Corporation 
Mr.  R.  Jack  Fishman 
President.  Lakeway  Publishers.  Inc.  and 
Editor/Publisher  of  the  Citizen-Tribune 
Ms.  Lynn  Forester 

President  and  Chief  Executive  Offioer 
FirstMark  Holdings,  Inc. 
Honorable  Carol  Pukunaga 
Senator 
State  of  Hawaii 
Mr.  Jack  Golodner* 
President 
Department  for  Professional  Employees. 

AFL-aO 
Mr.  Eduardo  L  Gomez 
President  and  General  Manager 
KABQ  Radio 
Mr.  Haynes  G.  Griffin 
President  and  Chief  Executive  Officer 
Vanguard  Cellular  Systems.  Inc. 
Ms.  LaDonna  Harris 
President  and  Founder 
Americans  for  Indian  Opportunity 
Dr.  George  H.  Heilmeier 
President  and  Chief  Executive  Offiou. 
Bellcore 

Ms.  Susan  Herman 
General  Manager 

Department  of  Telecommunicaticis 
City  of  Los  Angeles 
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Mr.  James  R.  Houghton 

Chaimian  and  Chief  Executive  OfTicer 

Coming  Incorporated 

Mr.  Stanley  S.  Hubbard* 

Chainnan,  President,  and  Chief 

Executive  Officer 
Hubbard  Broadcasting 
Mr.  Robert  L  Johnson 
President 

Black  Entertainment  Television 
Dr.  Robert  E.Kahn* 
President 
Corporation  for  National  Research 

initiatives 
Ms.  Deborah  Kaplan 
Vice  President 
World  Institute  on  Disability 
Mr.  Milohall  Kapor 
Chainnan 

Electronic  Frontier  Foundation,  Inc. 
Mr.  Delano  E.  Lewis 
President  and  Chief  Executive  Officer 
National  Public  Radio 
Mr.  Alex  J.  Mandl 
Executive  Vice  President,  AT&T  and 

Chief  Executive  Officer. 

Communications  Services  Croup 
Mr.  Edward  R.  McCracken 
Chairman  and  Chief  Executive  Officer 
Silicon  Graphics,  Inc. 
Dr.  Nathan  P.  Myhrvold* 
Senior  Vice  President,  Advanced 

Technology 
Microsoft  Corporation 
Mr.  N.M.  (Mac)  Norton,  Jr.* 
Attomey-at-Law 
Wright.  Lindsay,  and  Jennings 
Mr.  Vance  K.  Opperman 
President 

West  Publishing  Company 
Ms.  Jane  Smith  Patterson 
Advisor  to  the  Governor  of  North 

Carolina  for  Policy,  Budget,  and 

Technology 
State  of  North  Carolina 
Ms.  Frances  W.  Preston* 
President  and  Chief  Executive  Officer 
Broadcast  Music,  Incorporated  (BMI) 
Mr.  Bert  C  Roberts,  Jr. 
Chairman  and  Chief  Executive  Officer 
MCI  Communications  Corporation 
Mr.  John  Sculley 
Chief  Executive  Officer 
Sculley  Communications,  Inc. 
Ms.  Joan  H.  Smith 
Chairman 

Oregon  Public  Utility  Commission 
Mr.  Al  Teller* 
Executive  Vice  President.  MCA 

Incorporated,  and  Chairman,.MCA 

Music  Entertainment  Group 
Mr.  Laurence  Tisch 
President  and  Chief  Executive  Officer 
CBS,  Incorporated 
Mr.  Jack  Valenti* 

Chief  Executive  Officer  and  President 
Motion  Picture  Association  of  America 

Agenda 

The  Advisory  Council  agenda 
inciudes: 


Federal  Register  /  Vol.  59.  No.  165  /  Friday,  August  26,  1994  /  Notices 


1.  Review  of  Progress  on  Mega- 
Projects 

2.  Framework  for  the  Nil  Advisory 
Council 

Discussion  by  Co-Chairs 

3.  Remarks  by  the  Secretary  of 
Commerce 

4.  Discussion  of  Critical  Issues 
Social  Applications  of  the  Nil 

Government's  Role  in  Developing  the 
Nn 

Intellectual  Property 

5.  Public  Discussion,  Questions  and 
Answers 

6.  Next  Meeting  Date  and  Agenda 
Items 

The  Mega-Project  III  agenda  includes: 

1.  Introductory  Remarks 

2.  Discussion  of  "Intellectual  Property 
and  the  National  Information 
Infrastrvcture, "  A  Preliminary  Draft  of 
the  Report  of  the  Working  Group  on 
Intellectual  Property  Rights,  Information 
Infrastructure  Task  Force 

3.  Discussion  of  Possible  Project  Plans 

4.  Next  Steps 

5.  Public  Discussion.  Questions  and 
Answers  (if  time  permitsl 

Public  Rarticipation 

The  meetings  will  be  open  to  the 
public,  with  limited  seating  available  on 
a  first-come,  first-served  basis.  Any 
member  of  the  public  requiring  special 
services,  such  as  sign  language 
interpretation,  should  contact  Meggan 
Griggs  at  202-482-1835. 

Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Council's  affairs  at  any  time  before 
or  after  the  meetings.  Comments  should 
be  submitted  through  electronic  mail  to 
nii@ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  address  listed 
above. 

Within  thirty  (30)  days  following  the 
meetings,  copies  of  the  minutes  of  the 
Advisory  Council  and  Mega-Project  in 
meetings  may  be  obtained  through 
Bulletin  Board  Services  at  202-501- 
1920,  202-482-1199,  over  the  Internet 
at  iitf.doc.gov,  or  from  the  U.S. 
Department  of  Commerce,  National 
Telecommunications  and  Information 
Administration,  Room  4892, 14th  Street 
and  Constitution  Avenue,  N.W.; 
Washington.  D.C  20230,  Telephone 
202-482-1835. 
Lairylrvfag. 

Assistant  Secretary  for  Communications  and 
Information. 

IFR  Doc  94-21147  Filed  &-25-94;  8:45  amj 
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COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Addition  to  and 

Deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  services  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  26, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  fiiam 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
coimection  with  the  service  proposed 
for  addition  to  the  Prociu^ment  List. 
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Comments  on  tills  certification  are 
invited.  Conunenters  diould  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Administrative  Services 

Waterways  EjqMriment  Station.  Vicksbuig. 
Mississippi 

NPA:  Warren  County  Association  for 
Retarded  Qtizens,  Inc..  Vidcsbuig, 
Mississippi 

Deletions 

The  following  services  have  been 
proposed  for  delation  from  the 

Procurement  List: 

fanitorial/Custodial 

Lloyd  Group  Buildings,  Portland.  Oregon 

Micn^m  Reproduction 

Mare  Island  Naval  Shipyard.  Valleio. 
Califocnia 


Bepoddng 

Mare  bland  Naval  Shipyard,  Valleio. 
California 

Tape  Cleaning 

Wrigfat-PattsrsoQ  Air  Force  Base.  Ohio 

E.R.  Allay.  Jr.. 

Deputy  Executive  Director. 

(PR  Ooa  94-21056  Piled  8-2S-04: 8:45  ami 
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Procurenwnt  List  Addttions 

AQENCV:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Prociuement 
Ust 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  o^er  severe  disabilities. 
EFFECTIVE  DATE:  September  26. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  MFORMATKM:  On 
December  27, 1993.  June  24  and  July  1, 
1994,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (58  FR 
68398. 59  FR  32886  and  33958)  of 
proposed  additions  to  the  Procurement 
List 


After  consideration  of  the  material 
presented  to  it  oonoeming  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  &ir  market  price,  and 
Impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 

I  certify  thst  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  snull  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Gmunds  Maintenance 

District  Ranger  OfBce  Building  ft  Wahweap 
Housing  Units.  Glen  Canyon  National 
Recreation  Area.  Page,  Arizona 

lanitoriai/Custodial 

Military  Traffic  Management  Command. 

1312th  Medium  Fort  Command. 

Compton,  California 

fanitorial/Custodial 

National  Weather  Service.  Los  Angeles 
International  Airport.  10445  South 
Sepuiveda  Boulevard,  Los  Angeles. 
Caiifwnia 

fanitoriaJ/CustodiaJ 

Naval  Air  Station.  Building  2739.  Whidbey 
Island.  Washington 

/anitoria/ZCkistodta/ 

Criminal  Justice  Information  Services 
Complex.  Clarksburg,  West  Virginia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
E.  R.  Alley,  fr^ 
Deputy  Executive  Director. 
(FR  Doc  94-21055  Piled  »-2S-«4:  8:45  am] 
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COMPETITIVENESS  POLICY  COUNCIL 

Notice  of  Forthcoming  Meetings 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the 
Competitiveness  Policy  Council 
announces  several  forthcoming 
meetings. 

DATES:  September  19, 1994;  9:30  a.m.  to 
3  p.m. 

ADDRESSES:  Third  Floor.  1726  M  Street 
NW.,  Suite  300.  Washington.  DC  20036. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Howard  Rosen,  Executive  Director. 
Competitiveness  Policy  Council,  Suite 
300, 1726  M  Street  NW..  Washington, 
DC  20036.  (202)  632-1307. 
SUPPLEMENTARY  INFORMATKM:  The 
Competitiveness  Policy  Council  (CPC) 
was  established  by  the  Competitiveness 
Policy  Council  Act,  as  contained  in  the 
Trade  and  Competitiveness  Act  of  1988, 
Public  Law  100-418,  sections  5201- 
5210.  as  amended  by  the  Customs  and 
Trade  Act  of  1990.  Public  Law  101-382. 
section  133.  The  CPC  is  composed  of  12 
members  and  is  to  advise  the  President 
and  Congress  on  matters  concerning 
competitiveness  of  the  U.S.  economy. 
The  Council's  chairman.  Dr.  C  Fred 
Bergsten,  will  chair  the  meeting. 

The  meeting  will  be  open  to  the 
public  subject  to  the  seating  capacity  of 
the  room.  Visitors  will  be  requested  to 
sign  a  visitor's  register. 
TYPE  OF  MEETMO:  Open. 
AOENDA:  The  Council  will  discuss  its  FY 
1995  workplan  and  consider  additional 
business  as  suggested  by  its  members. 

Dated:  August  23, 1994. 
C  Fred  Bvgrtcn. 

Chairman,  Competitiveness  Policy  CouncU. 
(FR  Doc  94-21075  Filed  »-2&-94:  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOMMISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMMISTRATION 

[0MB  Control  Na  9000-003^ 

Clearance  Raquast  for  Examinalloft  of 
Records  by  Comptroller  QeneraV 
Audit-Negotiation 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


44134 


Federal  Register  /  Vol.  59,  No.  165  /  Friday.  August  26.  1994  /  Notices 


ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0034). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  ciurently 
approved  information  collection 
requirement  concerning  Examination  of 
Records  by  Comptroller  General/ 
Audit — Negotiation . 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson.  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Examination  of  Records  by 
Comptroller  General  clause  and  the  two 
audit  clauses.  Audit— Negotiation  and 
Audit — Formal  Advertising,  implement 
the  requirements  of  10  U.S.C.  2313,  41 
U.S.C.  254,  and  10  U.S.C.  2306.  The 
statutory  requirements  are  that  the 
Comptroller  General  and/or  agency  shall 
have  access  to,  and  the  right  to,  examine 
certain  books,  dociunents  and  records  of 
the  contractor  for  a  period  of  3  years 
after  final  payment.  The  record 
retention  periods  required  of  the 
contractor  in  the  clauses  are  for 
compliance  with  the  aforementioned 
statutory  requirements.  The  information 
must  be  retained  so  that  audits 
necessary  for  contract  surveillance, 
verification  of  contract  pricing,  and 
reimbursement  of  contractor  costs  can 
be  performed. 

B.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers. 
19,142;  hours  per  recordkeeper,  3.34; 
total  recordkeeping  burden  hours, 
63,934;  recordkeeping  retention  period, 
3  years. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  fi-om  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0034,  ExaminaUon  of  Records  by 
Comptroller  General/ Audit- 
Negotiation,  in  all  correspondence. 

Dated:  August  12,  1994. 
Beverly  Fayson. 
FAR  Secretariat. 

IFR  Doc.  94-21000  Filed  8-25-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Meeting,  Board  of  Visitors)  United 
States  Military  Academy 

AGENCY:  United  States  Academy,  DOD. 
ACTION:  Open  meeting  notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (PL 
92-463),  announcement  is  made  of  the 
following  meeting: 

Name  of  Committee:  Board  of 
Visitors,  United  States  Military 
Academy. 

Date  of  Meeting:  23  September  1994. 

Place  of  Meeting:  West  Point,  New 
York. 

Start  Time  of  Meeting:  8:00  a.ra. 

Proposed  Agenda:  Annual  Report 
Preparation;  Report  on  Admissions 
Review,  Director  of  Intercollegiate 
Athletics  Program  Brief.  Report  on 
Summer  Activities;  Update  Reports  on 
Infrastructure  Revitalization  and  Faculty 
Restructuring. 

All  proceedings  are  open.  For  further 
information  contact  Lieutenant  Colonel 
John  J.  Luther,  United  States  Military 
Academy,  West  Point,  NY  10996-5000, 
Telephone:  (914)  938-5870. 
Kennetk  L.  Deaton, 
Army  Ftderal  Register  Liaison  Officer. 
IFR  Doc  94-21045  Filed  8-25-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  tt>e 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 


SUMMARY:  Notice  is  hereby  given  that  on 
November  26.  1990,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
David  Gardner.  Charles  Sadikoff,  and 
Curtis  M.  Sheppard  v.  Tennessee 
Department  of  Human  Services  (Docket 
No.  R-S/88-91).  This  panel  was 
convened  by  the  U.S.  Department  of 
Education  pursuant  to  the  Randolph- 
Sheppard  Act  (the  Act),  20  U.S.C.  107d- 
1(a).  ujpon  receipt  of  a  complaint  filed 
by  petitioners,  Messrs.  Gardner, 
Sadikoff,  and  Shepherd,  on  July  22, 
1988.  The  Randolph-Sheppard  Act 
governs  the  operation  of  vending 
facilities  by  blind  vendors  on  local. 
State,  and  Federal  property  and 
provides  a  priority  for  blind  individuals 
to  operate  those  facilities  on  Federal 
property.  Under  this  section  of  the 


Randolph-Sheppard  Act,  a  blind 
hcensee  dissatisfied  with  the  State's 
operation  or  administration  of  the  ■ 
vending  facility  program  authorized 
under  the  Act  may  request  a  full 
evidentiary  hearing  from  the  State 
hcensing  agency  (SLA).  If  the  licensee  is 
dissatisfied  with  the  State  agency's 
decision,  the  licensee  may  file  a 
complaint  with  the  Secretary,  who  is 
then  required  to  convene  an  arbitration 
panel  to  resolve  the  dispute. 

FOR  FURTHER  INFORMATION:  A  copy  of  the 
full  text  of  the  arbitration  panel  decision 
may  be  obtained  from  George  F. 
/^now,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  S.W..  Room 
3230,  Switzer  Building,  Washington, 
D.C.  20202-2738.  Telephone:  (202)  205- 
9317.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8298. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Seoetary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

David  Gardner.  Charles  Sadikoff.  and 
Curtis  M.  Shepherd,  complainants,  are 
blind  vendors  licensed  by  the 
respondent,  the  Tennessee  Department 
of  Human  Services,  the  SLA,  pursuant 
to  the  Randolph-Sheppard  Act,  20 
U.S.C  107  et  seq.  The  SLA,  through  its 
Department  of  Rehabilitation,  operates 
the  Tennessee  Vending  Facility  Program 
for  blind  vendors.  The  purpose  of  the 
program  is  to  establish  and  support 
blind  vendors  operating  vending 
facilities  on  Federal  property.  As  the 
agency  designated  in  Tennessee  to  carry 
out  and  manage  the  vending  facility 
program  established  by  the  Act,  the  SLA 
duly  promulgated  rules  and  regulations 
to  govern  the  State's  program. 

In  December  1985.  the  SLA's  rules 
and  regulations  were  revised  regarding 
classifications  of  facility  types  and  the 
licensing  of  vendors.  Five  categories 
were  established  for  vending  facilities 
(all  vending,  counter  and  vending, 
counter  service,  on-site  food 
preparation,  and  cafeteria).  All  of  the 
existing  vending  facilities  were  placed 
into  one  of  these  categories  by  the  SLA 
and  the  Committee  of  Bhnd  Vendors. 

In  addition,  all  current  licensed 
managers  who  had  received  training  at 
the  SLA's  training  center  after  April 
1977  were  certified  in  the  type  of 
facility  they  operated  at  the  time  the 
new  rules  were  implemented.  The  new 
rules  provided  that,  after  certification  to 
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operate  a  category  of  vending  facility, 
the  manager  was  required  to  attend  one 
training  session  at  the  SLA's  training 
center  in  Smyrna,  Tennessee,  within  a 
two-year  period  following  certification 
and  every  two  years  thereafter  in  order 
for  the  manager  to  maintain 
certification.  Failure  by  a  vendor  to 
comply  with  this  rule  precluded  the 
manager  from  assuming  a  location  as  the 
result  of  a  bid  on  a  Caciuty  opening. 

Also,  the  rule  change  required  that  a 
manager  be  certified  to  operate  a 
particular  type  of  facility  in  order  to 
obtain  a  promotion  into  that  facility  by 
bid  or  to  obtain  a  transfer. 

The  complainants  were  notified  in 
January  1986  that  each  vendor's 
certification  was  to  be  terminated 
because  each  had  failed  to  attend  an 
Upward  Mobility  Training  Session  at 
the  SLA's  center  during  the  two-year 
period  following  their  initial 
certification. 

Each  complainant  alleged  individual 
circumstances  that  prohibited  them 
from  attendance  at  a  training  session. 
Also,  each  complainant  asked  the  SLA 
to  adopt  a  uniform  standard  for  blind 
vendors  who  wanted  to  use  an 
alternative  method  to  obtain  continuing 
certification  if  the  manager  was  unable 
to  attend  the  SLA's  training  sessions, 
which  usxially  required  overnight  travel. 

On  February  12, 1988,  the 
complainants  jointly  filed  for  an 
evidentiary  hearing,  which  was  held  on 
April  5. 1988.  challenging  the  SLA's 
decision  not  to  extend  their 
certifications  and  requesting  that  the 
SLA  allow  them  to  show  cause  why 
they  were  unable  to  participate  in  Xhe 
required  training  for  recertification,  as 
well  as  allow  them  to  seek  an  alternative 
method  of  training. 

Mr.  Shepherd  operates  a  vending 
facility  at  the  Moccasin  Bend 
Psychiatric  Hospital  and  has  done  so  for 
approximately  12  years.  He  alleged  at 
the  evidentiary  hearing  that  he  was 
unable  to  attend  training  due  to  constant 
care  of  two  elderly  aimts  who  reside 
with  him.  However,  the  SLA  had 
informed  Mr.  Shepherd  in  March  1988 
that  his  certification  would  be  extended 
due  to  his  personal  situation.  Mr. 
Shepherd  declined  the  SLA's  offer  of 
certification  extension  in  favor  of  an 
evidentiary  hearing,  thereby  attempting 
to  establish  a  imiform  procedure  for 
exempting  any  manager  fit>m  attending 
training  at  the  SLA's  center  if  a  manager 
has  problems  that  prohibit  attendance. 

Nv.  Sadikoff  operates  a  vending 
facility  at  the  Tennessee  Valley 
Authority,  and  Mr.  Gardner  operates  a 
vending  {acility  at  the  Memphis  Mental 
Health  Institute.  Both  indicated  they  did 
hot  have  confidence  in  anyone 


operating  their  respective  vending 
locations  during  the  three  or  four  days 
they  would  be  absent  to  attend 
mandatory  SLA  training  for 
recertification. 

On  June  3,  1988.  the  Hearing  Officer 
rendered  a  decision  that  was 
subsequently  adopted  as  final  agency 
action  by  the  SLA  on  June  17. 1988.  The 
decision  of  the  Hearing  Officer  upheld 
the  SLA's  extension  of  Mr.  Shepherd's 
certification  for  one  year  beyond  the 
anticipated  expiration  due  to  the 
medical  circumstances  of  his  relatives. 
The  Hearing  Officer  indicated  that  the 
SLA  rules  do  not  allow  for  a  vendor  to 
decline  such  an  extension.  The  vendor 
may  decline  a  particular  type  of 
certification;  however,  once  certified  to 
operate  a  particular  t)'pe  of  facility,  an 
extension  of  that  certification  is  solely 
within  the  purview  of  the  SLA.  Also, 
the  Hearing  Officer  ruled  that  the 
termination  of  both  Mr.  SadikofFs  and 
Mr.  Gardner's  certification  was  upheld. 
The  evidence  provided  at  the  hearing 
clearly  showed  that  neither  vendor 
made  any  real  effort  during  a  two-year 
period  following  their  current 
certification  to  attend  a  training  session 
for  recertification  nor  was  a  valid  reason 
given  for  not  complying  with  the  SLA 
requirement. 

"The  complainants  expressed 
dissatisfaction  with  the  final  agency 
action  and  filed  a  request  for  a  Federal 
arbitration  panel  to  be  convened.  An 
arbitration  hearing  was  held  on 
Februar>'  12,  1990. 

Arbitration  Panel  Decision 

The  central  issue  addressed  by  the 
arbitration  panel  was  whether  the  State 
licensing  agency  can  require  retraining 
of  licensed  vendors  at  a  specific 
rehabilitation  center  within  the  State  in 
order  to  retain  vendor  certification  to 
operate  facilities. 

The  panel  in  a  majority  opinion 
dismissed  Mr.  Gardner's  complaint  as 
moot  because  the  parties  agreed  that  he 
subsequently  attended  and  completed 
the  required  four-day  training  course  in 
Smyrna,  thus  complying  with  the  SLA's 
requirement. 

Also,  the  arbitration  panel  concurred 
with  the  SLA's  position  of  allowing 
complainant  Sadikoff  to  continue  to 
operate  his  current  facility  but  declaring 
him  ineligible  for  promotion,  transfer,  or 
demotion  due  to  fads  refusal  to  take  the 
required  training.  Complainant  Sadikoff 
indicated  his  inability  to  find  a  person 
he  could  trust  to  manage  his  facility  as 
the  major  factor  in  not  completing  the 
required  training  at  Smyrna.  The  panel 
found  this  position  to  be  unreasonable. 

The  panel  further  ruled  that  the  SLA 
acted  properly  in  requiring  Mr. 


Shepherd  to  attend  upward  mobility 
training  and,  further,  acted  properly  and 
within  its  scope  of  authority  in  granting 
the  extension  of  time  for  Mr.  Shepherd 
to  attend  a  training  session.  The  panel 
member  designated  by  the  com- 
plainants dissented.  'That  panel  member 
interpreted  the  Act.  20  U.S.C.  107d-4. 
and  the  regulations  in  34  CFR  395.11  as 
requiring  the  SLA  to  provide  training  to 
licensed  blind  vendors  and  to  make 
accommodations  for  those  blind 
vendors  who  are  unable  to  attend  a 
regularly  scheduled  training  session. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S 
Department  of  Education. 

Dated:  August  23,  1994. 

Judith  E.  Heumana, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitatiw  Serxices. 

|FR  Doc.  94-21136  Filed  8-25-94,  8  45  ujr.l 
BtUMQ  COOC  40O1'«1-P 

ArWtration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
August  31.  1991,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Fred  V.  Scarpello  v.  State  ofS'ebraskn. 
Department  of  Public  Institutions. 
Division  of  Rehabilitative  Sen-ices 
[Dccket  No.  R-S/90-3).  This  panel  was 
convened  by  the  U.S.  Department  of 
Education  pursuant  to  20  U.S.C.  107d- 
1(a)  ufKjn  receipt  of  the  original 
complaint  filed  by  petitioner  Fred 
Scarpello  on  January  2. 1990.  and 
subsequently  amended  on  June  3.  1991. 
The  Randolph-Sheppard  Act  (the  Act) 
creates  a  priority  for  blind  individuals 
to  operate  vending  facilities  on  Federal 
property.  Under  the  Act,  a  bhnd 
licensee  dissatisfied  with  the  State's 
operation  or  administration  of  the 
vending  facility  program  authorized 
under  the  Act  may  request  a  full 
evidentiary  hearing  fixim  the  State 
licensing  agency  (SLA).  If  the  licensee  is 
dissatisfied  with  the  State  agency's 
decision,  the  licensee  may  complain  to 
the  Secretary,  who  is  then  required  to 
convene  an  arbitration  panel  to  resolve 
the  dispute. 

FUFtTHER  WFOnMATKM  CONTACT:  A  copy 
of  the  full  text  of  the  arbitration  panel 
decision  may  be  obtained  from  George 
F.  Arsnow.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SiV.. 
Room  3230  Switzer  Building. 
Washington.  DC.  20202-2738. 


44136 


Telephone:  (202)  205-9317,  Individuals 
wlio  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 

SUPPLEMENTARY  MFORMATKM:  Pursuant 
to  section  107d-2(c)  of  the  Randolph- 
Sheppard  Act,  the  Secretary  publishes  a 
synopsis  of  arbitration  panel  decisions. 

Background 

The  complainant.  Fred  V.  Scarpello, 
is.  a  blind  vendor  licensed  by  the 
Nebraska  Department  of  Public 
Institutions,  the  SLA  under  the 
provisions  of  the  Act.  Pursuant  to  a 
permit  approved  in  1978  by  the  U.S. 
Postal  Service  and  a  vendor  operator's 
agreement  between  Mr.  Scarpello  and 
the  SLA,  Mr.  Scarpello  operates  a 
vending  facility  on  the  second  floor  of 
the  Main  Post  Office,  1124  Pacific 
.  Street,  Omaha,  Nebraska. 

In  1989.  the  SLA  submitted  two 
applications  for  permits  for  the  second 
floor  of  the  Main  Post  OfGce.  One 
permit  covered  the  operation  of  a 
"snack  bar  facility."  and  attachment  "C 
to  that  application  specified  the  items  to 
be  sold  as  "hot  foods  and  salads."  The 
other  permit  represented  an  updated 
permit  and  covered  the  items  that  Mr. 
Scarpello  was  in  fact  already  vending 
under  his  current  vending  agreement. 

The  SLA  granted  the  complainant's 
request  for  an  evidentiary  hearing.  The 
issues  that  Mr.  Scarpello  wanted  the 
arbitration  panel  to  address  were 
whether  the  SLA  was  splitting  his 
location  into  two  separate  locations 
with  separate  permits  that  would  allow 
for  another  vendor,  and  if  that  were  the 
case,  whether  he  would  be  entitled  to 
have  the  additional  location  and  permit 
automatically  awarded  to  him.  The  State 
hearing  officer  ruled  that  the  two 
permits  already  had  been  issued  and 
that  the  ctanplainant  was  not 
jeopardized  by  the  new  permits. 

In  July.  1990.  Mr.  Scanwilo  filed  an 
action  in  the  U.S.  District  Ck)mt  for  the 
State  of  Nebraska  against  the  Director  of 
the  SLA  and  the  U^.  Postal  Service 
requesting  that  construction  and 
remodel!^  of  the  new  facilities  be 
halted.  TUs  suit  resulted  in  a  settlement 
agreement  and  a  dismissal  of  the  action 
without  prejudice  on  September  21. 
1990.  The  settlement  agreement 
permitted  the  Postal  Service  to  proceed 
with  planned  construction  and 
remodeling  of  the  seomd  floor 
lunchroom  pursuant  to  the  two  permits 
that  already  had  been  approved. 
However,  the  parties  a^«ed  that  the  hot 
food  line  wouk  not  be  implemented 
pending  the  outcome  of  the  arbitration 
panel  dedsion. 
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Arbitration  Panel  Decision 

The  arbitration  panel  ruled  that  the 
SLA,  by  entering  into  a  vending 
agreement  with  the  Postal  Service  to 
provide  hot  food  service,  did  not  violate 
the  vending  agreement  between  the  SLA 
and  Mr.  Scarpello  and  that 
complainant's  license  was  not  being 
compromised.  The  new  permit  for  the 
second  facility  described  the  facility  as 
a  "Snack  Bar  Facility,"  and  the 
attachments  to  the  Hot  Food  Permit 
made  it  clear  that  the  services  provided 
were  different  from  the  complainant's 
1978  permit  that  was  being  updated. 
The  SLA's  decision  to  move,  remodel, 
and  enlarge  the  location  and  size  of  the 
food  facilities  on  the  second  floor  of  the 
Main  Post  Office  was  in  response  to 
requests  from  postal  employees  to  have 
an  expanded  dining  area  and  to  have 
served  hot  food  di  Cerent  from  the 
vended  food  that  was  available.  The 
decision  to  offer  hot  foods  and  salads 
also  meant  that  different  equipment  and 
facility  design  would  be  necessary. 
The  Panel  rejected  complainant's 
argmnent  that  he  should  be  the  vendor 
involved  in  any  vending  agreement 
issued  pursuant  to  the  "Hot  Food 
Permit"  because  it  would  reduce  his 
income  and  provide  unfair  competition. 

The  panel  ruled  that  the  Hot  Food 
Permit  did  not  provide  for  a  facility 
similar  to  that  of  complainant  and  that 
there  is  nothing  in  the  Randolph- 
Sheppard  Act  or  regulations  that 
prohibits  competition  among  blind 
vendors.  The  panel  considered  that,  if 
the  SLA  were  to  have  proposed  entering 
into  an  agreement  to  provide  an 
identical  facility  as  complainant's,  a 
different  issue  would  be  involved. 
Accordingly,  the  panel  held  that  the 
SLA  could  enter  into  a  vending 
agreement  with  another  blind  licensee 
pursuant  to  the  "Hot  Food  Permit." 

One  panel  member  dissented,  arguing 
that  complainant's  original  permit  and 
agreement  allowed  him  to  serve  hot 
food  and  to  sell  and  serve  salads 
prepared  off  the  premises  and  sold  over 
his  counter  and  from  the  vending 
machines.  This  panel  member  believed 
that  any  change  in  the  permit  should 
have  included  a  disciission  and 
concurrence  by  the  Committee  of  Blind 
Vendots  pursuant  to  20  U.S.C 
107(b)(l)(2).  This  panel  member  stated 
that  the  permit  for  "hot  food"  service 
was  in  violation  of  the  vending 
agreement  between  the  SLA  and  the 
complainant  and  that  entering  into 
another  vending  agreement  with  a 
vendor  other  than  Mr.  Scarpello 
violated  the  Act 

Complainant  Scarpello  filed  a  motion 
in  U.S.  District  Court  for  the  State  of 


Nebraska  on  August  14. 1992,  seeking 
judicial  review  of  the  panel's  decision. 
The  court  ruled  in  an  opinion  dated 
June  13. 1994.  that  plaintiff  (Scaipello) 
failed  to  show  that  the  "arbitration 
panel's  decision  was  arbitrary  and 
capricious  and  insupportable  on  any 
rational  basis."  The  District  Court  found 
that  the  evidence  supported  the  panel's 
ruling  that  Mr.  Scarpello's  vending 
permit  did  not  include  "hot  food  and 
salads"  and  that  his  permit  was  not 
being  split  as  the  resuh  of  the  SLA 
receiving  a  second  permit  for  another 
vending  location  at  the  same  site  as 
plaintiff.  Likewise,  the  court  foimd  that 
the  evidence  supported  the  panel's 
conclusion  that  the  new  permit  did  not 
threaten  plaintifTs  livelihood.  The 
District  Court  ruled  that  plaintiff's 
complaint  should  be  dismissed  and  that 
the  arbitration  panel  decision  should  bo 
affirmed. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education^ 

Dated:  August  22, 1994. 
Howard  R.  Mons, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Setvices. 
[FR  Doc  94-21137  Filed  ft-25-94;  8:45  am) 
BMJJNa  CODE  400»4t-P 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Notice  of  Federal 
Assistance  Award  to  Pacifie 
International  Center  for  High 
Technology  Research 

AGENCY:  Departmeot  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 


IMI 


summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  cooperative  agreement  revision 
to  The  Pacific  International  Center  for 
High  Technology  Research  (PICHTR), 
Honolulu.  Hawaii  for  activities  to 
advance  the  commercialization  of 
alcohol  powered  vehicles  for 
Governmental  and  private  sector  vehicle 
fleets  in  Hawaii. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Office.  1617  Cole  Blvd..  Golden 
Colorado  80401.  AttenUon:  Matt  Barron. 
Contract  Specialist  at  (303)  275-4787. 
The  Contracting  Officer  is  John  W. 
Meeker.  The  Project  Manager  is  Jerry 
Allsup  at  (303)  275-4740. 
SOPPLEMENTARY  MFORMATION:  PICHTR, 

Honolulu,  Hawaii  has  been  oaiducting 
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research,  funded  by  the  DOE,  for  a 
number  of  years  to  develop  cost 
effective  methods  to  produce  energy 
from  biomass.  The  program  has  resulted 
in  construction  of  a  biomass  gasification 
facility  that  can  produce  either  a 
gaseous  fuel  for  use  in  generating 
electricity  or  to  produce  an  alcohol  fuel 
for  vehicular  use.  This  e^ort  will 
involve  various  activities  focused  on 
commercialization  of  alcohol  powered 
vehicles  in  order  to  most  effectively  use 
the  fuel  to  be  produced. 

DOE  has  performed  a  review  in 
accordance  with  lOCFR  600.7  and  has 
made  a  determination  of  restricted 
eligibility  pursuant  to  10  CFR 
600,7(b)(2)(i)(B).  Subject  to  eligibility 
determinations,  the  Department  of 
Energy  intends  to  make  a  financial 
assistance  award  to  PICHTR  to 
undertake  this  activity. 

The  total  project  is  estimated  to  cost 
$600,000  of  which  $300,000  will  be 
provided  by  the  participant  and 
$300,000  will  be  provided  by  DOE.  The 
anticipated  period  of  performance  is 
twelve  (12)  months. 

Issued  in  Golden,  Colorado  on  August  17. 
1994. 

lohn  W.  Meeker. 

Contracting  Officer.  Golden  Field  Office. 
(FR  Doc  94-21128  Filed  8-25-94;  8:45  am) 

BtLLING  COOC  MA0-01-M 


Financial  Assistance  for  Advanced 
Propulsion  Division  Program 

AGENCY:  Department  of  Energy. 
Albuquerque  Operations  Office. 
ACTION:  Renewal  of  Grant  on  a 
Noncompetitive  Basis. 

SUMMARY:  The  Albuquerque  Operations 
Office  (AL).  pursuant  to  10  CFR 
600.7(b)(2).  intends  to  renew,  on  a 
noncompetitive  basis,  it's  current  grant 
with  Princeton  University  of  Princeton. 
New  Jersey. 

DATS8:  Renewal  Effective  September  1. 
1994. 

FOR  FURTHER  RIFORMATION  CONTACT: 
Address  comments  to  the  attention  of 
Erwin  E.  Fraqua,  Department  of  Energy. 
Albuquerque  Operations  Office,  P.O. 
Box  5400,  AlbuquertjUe,  NM  «7185- 
5400.  (505)  845-6442. 
SUPPLEMOrrARY  INFORMATION:  Based 
upon  a  determination,  pursuant  to  10 
CFR  Part  600.7(b)(2),  which  authorizes  a 
financial  assistance  award  to  be  made 
noncompetitively  if  the  activity  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of  an  activity  presently 
being  funded  by  DOE  or  another  federal 
agency,  and  for  w^ch  competition  for 
support  would  have  a  significant 


adverse  effect  on  continuity  or 
completion  of  the  activity,  AL  gives 
notice  of  its  intent  to  renew  its  current 
grant  with  Princeton  University  under 
the  project  entitled  "Multi-Dimensional 
Measurements  and  Computations  of 
Engine  Flows  and  Combustion."  The 
public  purpose  to  be  served  by  this 
renewal  is  to  integrate  the 
understanding  of  fuel  injection 
processes  and  the  fluid  mechanics  of 
combustion  into  current  multi- 
dimensional models.  Research  in  this 
program  includes  the  development  and 
testing  of  detailed  spray  models  and  the 
use  of  practical  engines  and  injectors. 
The  research  is  a  continuation  of  work 
performed  by  Princeton  under  its 
current  grant  with  DOE.  The  renewal 
period  will  be  for  four  years.  The 
government's  funding  of  this  grant  is 
subject  to  the  availability  of  funds. 

Issued  in  Albuquerque,  Now  Mexico,  on 
August  12. 1994. 

Richard  A.  Marquez, 

Assistant  Manager  for  Management  and 
Administration. 

[FR  Doc.  94-21127  Filed  8-25-94;  8:45  am] 
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Draft  Supplemental  Environmental 
Impact  Statement  for  the  Defense 
Waste  Processing  Facility  at  the 
Savannah  River  Site,  Aiken,  SC 

agency:  E)epartment  of  Energy. 
ACTION:  Notice  of  availability  and  public 
hearings. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  the  availability 
of  a  draft  supplemental  environmental 
impact  statement  (SEIS)  for  the  Defense 
Waste  Processing  FaciUty  (DOE/EIS- 
0082-S-D)  at  the  Savannah  River  Site, 
Aiken,  South  Carolina.  The  document 
supplements  an  EIS  that  IX)E  issued  in 
1982  (DOE/EIS-0082)  to  construct  and 
operate  the  Defense  Waste  Processing 
Facility  (DWPF).  The  draft  SEIS  assesses 
the  potential  environmental  Impacts  of 
completing  and  operating  the  DWPF,  as 
modified  since  1982,  to  immobilize 
high-level  radioactive  waste  at  the 
Savannah  River  Site  by  incorporating 
the  waste  into  borosilicate  glass  by  a 
process  called  vitrification.  The  draft 
SEIS  also  addresses  the  potential 
impacts  of  no  action  and  of  alternative 
pretreatment  processes  for  the  waste. 
DOE  invites  public  comments  on  the 
draft  SEIS,  and  will  hold  public 
hearings  on  the  document. 
DATES:  The  public  comment  period 
extends  through  October  11, 1994. 
Written  comments  regarding  the 
document  should  be  postmarked  by  that 
date  to  ensure  consideration  in 


preparation  of  the  final  SEIS.  Commen's 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
Comments  may  also  be  submitted  orally 
or  in  writing  at  the  following  public 
hearings  (which  will  also  serve  as 
information  meetings):  September  13. 
1994,  in  Aiken,  South  Carolina; 
September  15, 1994.  in  Beaufort  and 
Hardeeville,  South  Carolina  and 
Savannah,  Georgia:  and  September  20. 
1994,  in  Allendale.  Barnwell  and 
Columbia.  South  Carolina.  The  locations 
for  these  meetings  are  identified  in 
SUPPLEMENTARY  INFORMATION  below. 
ADDRESSES:  Comments  should  be 
addressed  to:  Dr.  K.L  Hooker.  NEPA 
Compliance  Officer.  U.S.  D^partn.ent  of 
Energy,  Savannah  River  Operations 
Office.  P.O.  Box  5031.  Aiken.  South 
Carolina  29804-5031.  Attention: 
"DWTF  SEIS".  Telephone:  (803)  725- 
9615:  or  by  telephone  or  facsimile 
through  the  Information  Line  (800)  242- 
8269. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  further  information  or  for 
copies  of  the  draft  SEIS  should  be 
directed  to:  Dr.  K.L  Hooker.  NEPA 
Compliance  Officer.  U.S.  Department  of 
Enei^y,  Savannah  River  Operations 
Office.  P.O.  Box  5031.  Aiken.  South 
Carolina  29804-5031.  Attention: 
"DWPF  SEIS",  Telephone:  (803)  725- 
9615  or  through  the  Information  Line 
(800)  242-8269.  Requests  for  further 
information  on  DOE  procedures  for 
complying  with  the  National 
Environmental  Policy  Act  (NEPA) 
should  be  directed  to:  Ms.  Carol 
Boi^strom.  Director,  Office  of  NEPA 
Oversight  (EH-25).  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W..  Washington.  D.C.  20585. 
Telephone:  (202)  586-4600  or  leave  a 
message  at  (800)  472-2756. 

SUPPI.EMENTARY  INFORMATION: 

Availability  of  Draft  Supplemental  EIS 

Copies  of  the  draft  SEIS  have  been 
provided  to  Federal.  State,  and  local 
agencies,  organizations,  and  individuals 
known  to  be  interested  in  the  Savaimah 
River  Site.  Additional  copies  may  be 
obtained  by  contacting  Dr.  K.L.  Hooker 
at  the  address  given  above.  The  draft 
SEIS  and  the  documents  referenced  in  it 
are  available  for  public  inspection  at  the 
DOE  Reading  Room  located  at  the 
University  of  South  Carolina's  Aiken- 
Graniteville  Campus  Library,  2nd  Floor, 
University  Parkway,  Aiken,  South 
Carolina;  and  in  DOE's  Freedom  of 
Information  Reading  Room,  Room  lE- 
190  Forrestal  Building,  1000 
Independence  Avenue,  S.W.. 
Washington,  D.C  Copies  of  the  draft 
SEIS  are  also  available  for  public 
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inspection  at  many  local  and  regional 
libraries  in  Georgia  and  South  Carolina. 

Invitation  To  Cranment 

Interested  parties  are  invited  to 
provide  comments  on  the  draft  SEIS. 
DOE  will  consider  written  and  oral 
comments  equally  when  preparing  the 
final  SEIS.  Written  comments  should  be 
sent  to  Dr.  K.L.  Hooker  at  the  address 
^ven  above.  To  be  considered  in  the 
final  SEIS,  written  comments  should  be 
postmarked  by  CXnober  11, 1994; 
comments  postmarked  alter  that  date 
will  be  considered  to  the  extent 
practicable. 

Infonnation  Meetings  and  Public 
'.  Hearings 

Combined  information  meetings  and 
public  hearings  on  the  draft  SEIS  have 
been  scheduled  as  follows: 
September  13, 1994.  from  1:00  p.m.  to 

4:00  pjn.  and  6KM)  p.m.  to  9:00 

p.m.: 
Stevenson-McClelland  Building, 

Pendleton  Street  and  Hayne 

Avenue,  Aiken,  South  Carolina 

29801 

September  15, 1994,  from  9:00  a.m.  to 
llKWajn.: 
Boys  and  Girls  Qub,  1100  Boundary 
Street,  Beaufort,  South  Carolina 
29902 

September  15, 1994,  from  2:00  p.m.  to 
4:00  p.m.: 
Hardeevilie  City  Hall,  36  East  Main 
Street,  Hardeevilie.  South  Carolina 
29927 

September  15. 1994.  from  7:00  p.m.  to 
9:00  p.m.: 
Coastal  Georgia  Center  for  Continuing 
Education.  305  Martin  Luther  King 
Boulevard,  Savannah,  Georgia 
31401 

September  20, 1994,  from  9:00  a.m.  to 
11:00  a.m.: 
Allendale-Fairfax  High  School.  Route 
278.  Allendale,  South  Carolina 
29810 

September  20, 1994,  from  2:00  p.m.  to 
4:00  p.m.: 
Barnwell  County  Museum, 
Marlborough  Avenue,  Barnwell, 
South  Carolina  29812 

September  20. 1994,  from  7:00  p.m.  to 
9:00  p.m.: 
Holiday  Inn  Coliseum,  630  Assembly 
Street,  Columbia.  South  Carolina 
29201 

Each  session  will  begin  with 
presentations  regarding  the  proposed 
action  and  an  opportunity  for 
discussion  and  questions  by  the  public 
After  approximately  one  hour,  the 
formal  hearing  will  begin,  and  public 
comments  will  be  recorded  by  a  court 
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reporter.  The  moderator  of  the  hearing 
may  ask  clarifying  questions  to  ensure 
that  comments  are  understood,  but  will 
not  across-examine  the  commenter. 
Additional  procedural  guidance  will  be 
provided  by  the  moderator  at  the  start 
of  the  hearings.  To  allow  all  interested 
parties  an  opportimity  to  speak,  five 
minutes  will  be  allotted  to  each 
individual  or  representative  of  a  group. 
More  speaking  time  may  be  available, 
depeoding  upon  the  number  of  people 
who  wish  to  comment  at  a  specific 
hearing.  Commenters  are  requested  to 
provide  DOE  with  written  copies  of 
their  oral  comments  if  possible. 
Individuals  who  wish  to  preregister  to 
speak  at  any  of  the  hearings  may  do  so 
by  calling  (800)  242-8269. 

A  transcript  of  the  hearings  will  be 
prepared,  and  DOE  will  make  the  entire 
record  of  the  hearings,  including  the 
transcript,  available  for  public 
inspection  at  the  DOE  reading  rooms 
listed  above. 

Issued  in  Washington.  D.C,  on  August  22, 
1994. 

JiUE.Lytk, 

Deputy  Assistant  Secretary  for  Waste 
Management,  Environmental  Management 
[FR  Doc.  94-21125  Filed  »-25-94;  8:45  ami 
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Notic«  of  Floodpiain  and  Wetlands 
InvoNement  at  the  Pantex  Plant, 
AmarVIo,  TX 

ACnON:  Notice  of  floodpiain  and 
wetland  involvement 


SUMMARY:  DOE  proposes  to  conduct 
various  activities  within  floodplains  and 
wetlands  on  or  surrounding  the  Pantex 
Plant  in  Carson  County,  17  miles 
northeast  of  Amarillo,  Texas.  The 
proposed  activities  would  include 
Resource  Conservation  and  Recovery 
Act  (RCRA)  or  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERGLA)  site  characterization 
investigations  such  as  environmental 
monitoring  and  surveillance  activities  as 
well  as  wastewater  and  storm  water 
discharges.  In  accordance  with  10  CFR 
part  1022.  DOE  will  prepare  a 
floodplain/wetland  assessment  and  will 
perform  these  proposed  actions  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodpiain  and  wetlands. 
DATES:  Comments  on  the  proposed 
action  must  be  received  by  September 
12. 1994. 

ADDRESSES:  Comments  concerning  this 
Notice  should  be  addressed  to: 
Floodpiain  and  Wetlands  Comments, 
Tom  Walton.  Public  Affairs  Officer, 


Public  Affairs  Office,  U.S.  Department 
of  Energy.  Amarillo  Area  Office,  P.O. 
Box  30020,  Amarillo,  Texas  79177,  (806) 
477-3120.  (806)  477-3185  (Fax). 

Information  on  this  prop(»ed  action. 
Including  a  map  of  proposed  activity 
locations,  is  also  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  general  DOE  floodpiain 
and  wetland  environmental  review 
requirements  is  available  from:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-4600 
(800) 472-2756. 

SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  conduct  various  activities 
within  floodplains  and  wetlands  on  and 
surrounding  the  Pantex  Plant.  Site 
characterization  activities  would  be 
conducted  in  support  of  the  Permit  for 
Industrial  Solid  Waste  Man^ement  Site 
issued  by  the  Texas  Water  Commission 
(now  known  as  the  Texas  Natural 
Resources  Conservation  Commission)  as 
part  of  DOE'S  effort  to  determine  the 
nature  and  extent  of  any  environmental 
contamination  resulting  from  Pantex 
operations.  These  activities  would  occur 
within  Solid  Waste  Managam«it  Units 
(SWMU)  6  (Playa  Basin  1),  SWMU  7 
(Playa  Basin  2),  SWMU  8  CPlaya  Basin 
3),  SWMU  9  (Playa  Basin  4),  and  SWMU 
10  (Pantex  Lake).- Additional 
characterization  may  be  required  as  a 
result  of  the  site  being  listed  on  the 
National  Priorities  List  Specific 
activities  would  include  but  not  be 
limited  to  the  following: 

1 . 1  Installation  of  monitoring  wells. 
Monitoring  wells  would  be  drilled  into 
the  perched  groundwater  zone  if  found 
to  be  present  in  the  proposed  locations. 
If  the  perched  groimdwater  is  not 
present,  wells  may  be  completed  into 
the  High  Plains  AquifiBr  (locally  known 
as  the  Ogallala  Aquifer).  Well  drilling 
would  involve  limited  driving  of  heavy 
equipment  into  the  proposed  areas  for 
the  purpose  of  drilling  and  boring. 
Twenty-four-hour  pump  tests  would  be 
conducted  following  completion  of  any 
monitoring  wells.  Water  produced  from 
any  pump  tests  would  be  discharged  to 
the  playas  if  the  analytical  testing 
results  allow  for  such  disposition. 

1 .2  Surface  water  samples,  ditch 
sediment  samples,  and  vadose  zone 
samples.  Surface  water  sampling  would 
consist  of  collecting  a  sampra  bottle  for 
surface  water.  Site  access  would  be  by 
wading.  Sediment  sampling  would 
consist  of  taking  a  sample  of  the 
sediment  with  a  hand  auger  or  with  a 
vibrating  core  sampling  device.  The 
sediment  samples  would  typically  be 
two  inches  in  diameter  and  one  foot 
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deep.  Access  would  be  by  walkii^  or 
wading  if  water  is  present.  Proposed 
borehotes  forvadose  zone  sun  pies 
would  include  borings  rangii^  in 
depths  from  4  feet  to  30  feet.  Borehole 
drilling  would  involve  driving  a  drilling 
rig  to  the  site,  drilling  the  boreholes, 
and  collecting  the  core  samples  as  the 
drilling  progresses.  The  boreholes 
would  be  closed  by  backfilting  with  the 
cuttings  and/or  five  percent  bentooite/ 
cement 

1.3    Environmental  monitoring  and 
surveillance  activities.  DOE  would 
conduct  activities  including:  collection 
of  groundwater,  siirface  water, 
vegetation,  soil,  and  sediment  samples, 
installation  and  maintenance  of 
environmental  monitoring  equipment, 
and  routine  monitoring  and 
downloading  of  information  from 
installed  instrumentation  in  various 
locations  within  the  wetlands  and 
floodpiains. 

In  addition,  DOE  would  continue  to 
discharge  industrial  and  storm  water 
from  existing  outfalls  to  Playas  1,  2,  and 
4;  discharge  storm  water  to  Play  a  3,  and 
discharge  treated  domestic  wastewater 
toPlayal. 

DC£^proposes  to  assess  any 
fioodplains/wetlands  impacts  as.soci3ted 
with  Texas  Tech  University's 
agricultural  operations  including 
grazing  in  the  wetlands  and  floodplains, 
and  fanning  and  related  activities  in  the 
floodplains. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  DOE 
will  prepare  a  flood  plain/ wetland 
assessment  for  these  proposed  DOE 
actions  which  may  be  incorporated  into 
the  appropriate  National  Environmental 
Pc!:cy  Act  documentation.  After  DOE 
issues  (he  assessment,  a  floodplain 
statement  of  fmdings  will  be  published 
in  the  Federal  Register. 

Issued  in  Washington.  DC,  on  August  12, 
1994. 

Ned  B.  Larson. 

Director,  Office  of  Southwestern  Area 
Programs.  Environmental  Restoration. 
[FR  Doc.  94-21131  Filed  »-2S-94;  8:45  ami 
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Office  of  Envlronintnt,  Safety  and 
Heaitti 

Enforcement  of  Employee  Safety 
Standards  at  Nuclear  Weapons 
Facilities 

AGEMCY:  Department  of  Energy. 
ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 


SUMMARY:  The  Department  of  Energy 
(DOE  or  the  Department)  hereby  gives 
notice  of,  and  invites  public  comments 
on,  its  plans  to  implement  the 
enforcement  authority  provided 
pursuant  to  section  3l3l(b}  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Years  1992  and  1993  (Act).  This 
statute  provides  for  the  assessment  of 
civil  penalties  against  DOE  contracttws 
who  fail  to  provide  training  to 
employees  who  are  assigned  to  carry  out 
hazardous  substance  response  or 
emergency  response  duties,  or  who  fail 
to  certify  to  DOE  that  employees  are 
adequately  trained.  This  advance  notice 
requests  public  comment  on  DOE's  plan 
to  implement  the  enforcement 
provisions  of  the  statute. 
DATES:  The  public  is  invited  to  submit 
comments  and  recommendations  to  the 
address  listed  below  by  October  25, 
1994. 

ADDRESSES:  Mail  or  telefax  comments 
to:  Koy  Gibbs  (EH-31.1),  Office  of 
Occupational  Safety,  Department  of 
Energy.  Washington,  DC.  20585,  (301) 
903-4343.  Telefax  No.  (301;  903-2239 
Comments  may  be  examined  in  the 
DOE  Freedom  of  Information  Reading 
Room,  lE-190, 1000  Independence 
Avenue  SW.,  Washington,  D.C  20585, 
between  9;00  Alvf  and  4:00  PM.  Monday 
through  Friday. 

FOR  FURTHER  INFORKUTTON  eOKTACT: 
David  M.  Smith  (EH-31.1  i.  Office  of 
Occupational  Safety,  Department  cf 
Energv,  Washington,  D.C  20585  (301) 
903-4669. 

SUPPLEMENTARY  INFORMATION 
Introd  action 

Section  3131  of  fhe  Art 
(42USC7274d;6)),  enacted  on  December 
5, 1991,  addresses  the  issue  of  worker 
training  at  nuclear  weapons  facilities. 
Subsection  (a)  provides  fo.  ti.e  awarding 
of  grants  to  train  workers  and  to  develop 
training  curricula.  Subsection  (b) 
provides  for  the  assessment  of  civil 
penalties  against  any  DOE  contractor 
who  fails  to  provide  training  to  its 
employees  who  are  engaged  in 
hazardous  substance  response  or 
emergency  response  at  E)OE  nuclear 
weapons  facihties.  Subsection  (b) 
requires  that  penalties  shall  be  assessed 
against  any  contractor  who  feils  to 
provide  the  training,  or  fails  to  certify  to 
DOE  that  its  employees  are  adequately 
trained  for  such  response  pursuant  to 
orders  issued  by  DOE  relating  to 
employee  safety  training. 

Since  the  passage  of  the  Occupational 
Safety  and  Health  Act  of  1970  (OSH 
Act).  Pub.  L.  No.  91-596,  contractor 
employee  health  and  safety  protection  at 
DOE  nuclear  facilities  has  been  exempt 


from  Occufwtional  Safety  and  Health 
Administration  (OSHA)  enforcement 
under  section  4{b)(l)  of  the  OSH  Act. 
This  section  provides  that  the  OSH  Act 
does  not  apply  to  woricing  conditions  of 
employees  if  another  Federal  or  state 
agency  exercises  statutory  authority  to 
prescribe  or  enforce  standards  or 
regulations  affecting  occupational  safety 
and  health  (OSH).  DOE.  as  well  as  its 
predecessor  agencies,  the  Atomic 
Energy  Commission  and  the  Energy 
Research  and  Development 
Administration,  has  exercised  such 
authority  with  regard  to  contractor 
employees  at  facilities  operated  undt-r 
authority  of  the  Atomic  Energy  Act  of 
1954. 

On  May  5,  1993,  the  Secretary  of 
Energy  announced  a  number  of  safety 
and  health  initiatives  stressing  the  need 
for  the  Department  to  operate  on  a  par 
with  private  industry  in  the  safety  and 
health  arena.  One  of  those  initiatives 
involved  the  commencement  of 
consultations  with  OSHA  with  the  aim 
of  establishing  OSH.^  regulation  of  all 
EXJE  facilities.  The  Secretary 
recognized,  however,  that  OSHA  is  not 
now  ready  to  undertake  regulation  of 
DOE  activities,  and  in  light  of  the 
significant  issurs  that  must  be 
addressed  prior  to  the  implementation 
of  OSHA  juri5diction,  the  Department 
anticipates  that  a  transition  period  of 
three  to  five  years  is  necessary. 
Nonetheless,  the  Department  is 
currently  obligatsd  to  implement  the 
enforcement  authority  of  section  3131(b) 
of  the  Ad.  and  intends  fo  do  so  as  an 
interim  measure  pending  the  transition 
to  OSH.A  jurisdiction.  The  Dep>artment 
believes  that  implemenlati-'n  of  this 
enforcement  authority  dur  ig  ihe 
transition  period  will  help  to  ensure 
that  the  training  requirements  for 
contractor  employees  are  met.  DOE 
invites  the  public  to  comment  on  its 
plans  to  implement  its  enforcement 
authority  pu:-suant  to  section  3131vh)  of 
the  Act.' 

Background  and  LegislatiTe  History 

Section  3131  of  the  Act  contains  two 
substantive  provisions  aimed  at 
addressing  the  concern  of  Congress 
regarding  the  adequacy  cf  worker  safety 
training  for  employees  handhng 
hazardous  substances,  and  responding 
to  emergencies  involving  hazardous 
substances,  at  the  nation's  nuclear 
weapons  facilities.  Subsection  (a) 
authorizes  the  Secretary  to  award  grants 
to  nonprofit  organizations  that  have 
demonstrated  (as  determined  bv  the 
Secretary)  capabilities  in  providing 
safety  and  health  training  and  in 
involving,  in  training,  groups  of  woii«rs 
whose  duties  include  hazardous 
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substance  response  or  emergency 
response.  The  Secretary  is  required  to 
give  preference  to  employee 
organizations  and  joint  labor- 
management  training  programs  that  are 
grant  recipients  under  section  126(g)  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  42  U.S.C. 
9660a,  a  program  administered  by  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  The 
Department  has  entered  into  an 
a^-eeraent  with  NIEHS  to  award  and 
administer  the  grants  provided  under 
section  3131(a)  of  the  Act. 

Section  3131(b),  the  subject  of  this 
notice,  provides  that  the  Secretary  shall 
assess  civil  penalties  of  up  to  $5,000  per 
day  against  any  DOE  contractor  who,  as 
determined  by  the  Secretary,  fails  to 
provide  training  for  employees  engaged 
in  hazardous  substance  response  or 
emergency  response,  or  who  fails  to 
certify  to  the  Department  that  its 
employees  are  adequately  trained  for 
such  response  pursuant  to  DOE  orders 
relating  to  employee  safety  training. 
Because  of  this  statutory  mandate,  DOE 
does  not  intend  to  consider  a  reduction 
in  contractor  award  fees  in  lieu  of 
payment  of  civil  penalties. 

The  Secretary  is  required  by  section 
3131(c)  to  prescribe  regulations  for  the 
implementation  of  these  requirements. 
The  Department  intends  to  proceed  with 
rulemaking  after  completion  of  its 
review  of  the  comments  and  materials 
received  in  response  to  this  Notice. 

Section  3131(d)  provides  that  the  term 
"hazardous  substance"  includes  both 
radioactive  waste  and  mixed  radioactive 
and  hazardous  waste.  The  Department 
intends  also  to  cover  substances 
identified  within  the  definition  of 
hazardous  substance  in  section  101(14) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA)  (42  U.S.C. 
9601.101(14)).  The  statute  does  not 
define  the  term  "nuclear  weapons 
facility." 

Certification  of  Training 

Section  3131  places  on  the  contractor 
the  burden  of  conducting  required 
training,  certifying  the  completion  of 
such  training,  and  keeping  records  to 
document  that  the  training  requirement 
has  been  satisfied.  In  developing  its 
implementing  regulations.  DOE  is 
particularly  interested  in  receiving 
comments  on  the  following  matters: 

1— DOE  intends  to  make  contractors 
responsible  for  maintaining  all 
documentation  related  to  the  hazardous 
substance  and  emergency  response 
training  of  their  work  force.  DOE  will 
consider  what,  if  any.  data  should  be 
kept,  and  in  what  format.  DOE's  goal 


will  be  to  provide  easy  review  for  DOE 
field  inspectors  while  minimizing  the 
burden  on  contractors.  DOE  also  is 
considering  requiring  a  wallet-sized 
photo  identification  card  for  each 
trained  employee  that  would  contain, 
among  other  things,  the  date  of  refresher 
training,  giving  DOE  the  opportunity  to 
document  training  in  the  field. 

2^Section  3131  permits  DOE 
contractors  to  certify  that  employees 
have  been  adequately  trained  and  do  not 
need  additional  training.  DOE  seeks 
comment  on  the  most  effective  and 
efficient  way  for  the  employer  to  certify 
that  employees  are  adequately  trained 
especially  in  those  cases  where  the 
employer  does  not  actually  provide  the 
training. 

3— One  objective  of  section  3131(b)  is 
to  ensure  that  all  employees  who  are,  or 
may  |>e,  engaged  in  hazardous  substance 
response  or  emergency  response  at  the 
Department's  nuclear  weapons  facilities 
receive  adequate  safety  training.  DOE 
has  the  further  objective  of  ensuring  that 
any  enforcement  program  is  structured 
to  provide  appropriate  incentives  for 
DOE  contractors  to  comply  with  DOE 
requirements  applicable  to  this  training, 
including  self-identification,  reporting, 
and  prompt  correction  of  deficiencies. 
Comments  are  requested  on  these 
objectives  and  on  ways  to  achieve  these 
objectives  in  an  effective  and  efficient 
manner  for  both  DOE  and  its 
contractors. 

4 — The  Department  is  also  developing 
criteria  for  assessing  the  adequacy  of 
contractor  training  p.'ograms  for 
employees  engaged  in  hazardous 
substance  or  emergency  response 
operations.  These  criteria  will  be  used 
by  DOE  field  inspectors  to  evaluate  and 
certify  the  adequacy  of  contractor 
training  programs.  DOE  seeks  comment 
on  the  development  of  appropriate 
criteria. 

5 — The  Act  defines  the  term 
"hazardous  sub-jtance"  to  include 
radioactive  waste  and  mixed  radioactive 
and  hozardous  waste.  This  definition  is 
not  limited,  however,  to  those 
substances.  For  purposes  of  the 
implementing  regulations,  DOE  intends 
to  include  within  the  definition  of 
hazardous  substance,  in  addition  to 
radioactive  and  mixed  waste,  those 
substances  identified  within  the 
definition  of  hazardous  substance  in 
section  101(14)  of  CERCLA.  DOE  seeks 
comments  on  this  definition. 

6 — ^DOE  is  considering  defining 
"nuclear  weapons  facility"  as  follows: 
"Any  DOE  reactor  or  non-reactor 
nuclear  facility  involved  in  research, 
production,  assembly,  storage, 
dismantling,  or  disposal  of  nuclear 
weapons,  or  material  for  nuclear 


weapons,  that  generates  or  contains 
hazardous  substances,  radioactive  waste 
or  mixed  radioactive  and  hazardous 
waste."  Comments  are  requested  on  this 
definition. 

7— Comments  are  requested  on  the 
enforcement  procedures  that  are 
appropriate  to  assure  compliance  with 
the  intent  of  Congress,  including  the 
desirability  of  integration  of  the  section 
3131(b)  enforcement  procedures  with 
the  proposed  DOE  program  set  forth  at 
10  CFR  Part  820,  for  enforcing  violations 
of  nuclear  safety  requirements  which 
includes  assessment  of  civil  penalties 
under  separate  statutory  authority,  and 
whether  the  Department  should  provide 
for  exemption  from  dual  civil  penalty 
assessments  imder  both  Part  820  and  the 
Act.  Comments  are  also  requested  on 
enforcement  options  such  as  varying 
penalty  levels  commensurate  with  the 
severity  of  the  violation,  past 
performance  and  multiple  violations. 

DOE  solicits  comments  on  all  of  these 
issues  and  objectives,  and  on  ways  to 
achieve  these  objectives  in  an  effective 
and  efficient  manner  for  both  DOE  and 
its  contractors. 

Upon  completion  of  its  review  of  all 
comments  received  and  other  relevant 
materials,  DOE  will  develop  a  Notice  of 
Proposed  Rulemaking  for  publication  in 
the  Federal  Register. 

Issued  in  Washington.  DC,  August  15, 
1994. 

Tara  OToole, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

[FR  Doc.  94-21128  Filed  S-25-94;  8:45  am] 
BILLING  CO0€  6450-01-^ 


Enei^y  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Mansg^-^'ent 
and  Budget 

4GENCY:  Energy  hiformation 

Administration,  Energy. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 


collected  by  the  Department  of  Enerev 
(IXDE).  ^\ 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  munber(s);  (3) 
Current  0MB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  v«thin 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
p  lease  notify  the  ElA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place  N.W.. 
Washington.  D.C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  af  the  address 
below.) 

FOR  FURTHER  INF0RMATK5N  AND  COPIES  OF 
RSLEVAMT  MATERIALS  CONTACT:  Norma 
White.  Office  of  Statistical  Standards, 
(Ei-73),  Forrestal  Building,  U.S. 
Department  of  Energy,  Washington,  D.C. 
20585.  Ms.  White  may  be  telephoned  at 
(202) 254-5327. 
SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Fedsrc!  Energy  Regulatory 
Com!n..,5ion 

2.  FERC-:49 

3.  1902-4)086 

4.  Gps  Pipeline  Rates:  NGPA  Title  III 
and  Blanket  Certificate  Transactions 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  294  respondents 

10.  17.69  responses 

11.  2.7  hours  per  response 

12.  14.045  hours 

13.  The  Commission  uses  the  data  to 
ensure  compliance  with  Sections  311 
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and  312  of  the  Natural  Gas  Policy  Act 
and  Section  7  of  the  Natural  Gas  Act. 
The  data  are  necessary  to  evaluate  the 
legitimacy  of  a  transaction;  ensure  just 
and  reasonable  or  fair  and  equitable 
rates  charged  for  certain  sales  and 
transportation  transactions. 

Authority:  Section  2(a)  of  the  Paperwork 
Reduction  Act  of  1980,  (Pub.  L.  9&-5n), 
which  amended  Chapter  35  of  Title  44 
United  .States  Code  (See  44  MS.C  3506(3) 
and  (c)(1)).  ^ 

Issued  in  Washington,  DC.  August  19, 
1994. 

John  Gross, 

Acting  Director.  Office  of  Statistical 
Standards,  Energy  Information 
Administration. 

[FR  Doc.  94-21 130  Filed  8-25-94;  8:45  am) 

BiLUNQ  COOe  ttt»-»\-^ 


Fed«ral  Energy  Regulatory 
Commis^on 

Pocket  No.  Of  94-147-000] 

Grays  Ferry  Cogeneration  Partnership; 
Notice  of  Application  for  Commission 
Certification  of  Qualifying  Status  cf  a 
Cogeneration  Facility 

August  22. 1994. 

On  August  11,  1994.  Grays  Ferry 
Cogeperation  Partnership  of  225  South 
Eighth  Street.  Philadelphia.  PA  19106. 
submitted  for  niiE.g  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  cf  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility, 
which  will  be  located  in  Philadelphia. 
Pennsylvania,  will  consist  of  a  boiler 
and  a  steam  turbine  generator.  Steam 
recovered  from  the  facility  will  be 
purchased  by  Trigen — ^Philadephia 
Energy  Corporation  for  its  urban 
distributi.on  system.  The  Maximum  net 
electric  power  production  capacity  of 
38.9  MW  will  be  purchas.^d  >?•; 
Philadelphia  Electric  Company.  The 
priman,'  energ)  source  of  the  facility 
will  be  natural  gas.  Installation  of  the 
facility  is  expected  to  commence  on  or 
before  November  4. 1994. 

Any  fMJrson  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  inter\  ene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 


this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Ilommission  and  are 
available  for  public  inspection. 
Lois  O.  CasheU. 
Secivtary. 

[FR  Doc.  94-21002  Filed  8-25-94;  8  45  am| 
BIIUHQ  CO0€  riT-OI-M 


[Docket  No.  CP94-728-000I 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanliet 
Authorization 

August  22.  1994. 

Take  notice  that  on  August  19, 1994. 
NorAm  Gas  Transmission  Company 
(NGT),  P.O.  Box  21734,  Shreveport', 
Louisiana  71151.  filed  in  Docket  No. 
CP94-7  28-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 

Ccmmissions  Kegulations  under  the 
Natural  ds  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
cenain  facilities  in  Arkansas,  under 
NGTs  blanket  certificate  issued  in 
Docket  No.  CP62-384-000.  et  ai, 
pursuant  to  Sfction  7  of  the  Natural  Gas 
Act,  all  as  mere  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  abandon  a  2-inch  tap 
and  4-inch  meter  run  originally 
installed  to  provide  service  to  ARKLA. 
a  division  of  NorMa  Energy  Corp. 
(ARKL^),  for  deliveries  to  the  Gty  of  El 
Dorado,  in  Union  County.  Arkansas.  It 
is  stated  that  ARKLA  has  installed 
distribution  facilities  that  make  NGT's 
facii'ties  unnocessary. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  m.otion  to  inter\'ene  or  notice 
of  inter\'ention  and  pu.rsuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  iherefon*. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretory. 

IFR  Doc.  94-21003  Fiied  a-25-94.  8:45  am] 

MLUNQ  cooe  •T17-ei-« 

Office  of  Energy  Research 

Notice  of  Availability  of  Management 
Plan  for  aie  Conduct  of  Research, 
Devetopment,  Demonstration,  and 
Commercial  Application  of  Energy 
Technologies 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  The  Department  of  Energy  is 
today  giving  notice  that  the 
Management  Plan  for  the  Conduct  of 
Research,  Development,  Demonstration, 
and  Commercial  Application  of  Energy 
Technologies  (the  Plan)  required  by  the 
Energy  Policy  Act  of  1992  (the  Act)  is 
available  for  public  comment.  As 
required  by  the  Act,  the  Plan  will  bo 
made  available  for  public  comment  for 
a  90  day  period.  Written  comments 
provided  during  this  period  will  be 
considered  in  the  formulation  and 
issuance  of  the  final  Plan. 
DATES:  Parties  wishing  to  comment  on 
the  Plan  should  do  so  in  writing  to  the 
address  given  below  by  November  25, 
1994. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to:  Dr.  Ehsan  Khan,  Office  of 
Energy  Research.  U.S.  Department  of 
Energy,  Room  Number  3H-049. 1000 
Independence  Avenue.  S.W., 
Washington.  DC  20585. 

A  copy  of  the  Plan  will  be  placed  on 
display  at  the  Department  of  Energy 
Reading  Room,  Room  Number  lE-190. 
1000  Independence  Avenue,  S.W.. 
Washington,  D.C.  20585.  The  Reading 
Room  is  open  from  9:00  a.m  to  4:00  p.m 
Monday  through  Friday,  except  for 
federal  holidays.  A  copy  of  the  Plan  may 
also  be  obtained  from  Derlene  Roberts  at 
202-586-7170. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ehsan  Khan  (202)  586-4785,  fa.x  (202) 
586-7719. 

SUPPLEMENTARY  IKFORMATiOt^:  The 
Department  of  Energy  in  compliance 
with  the  provisions  of  Section  2304  of 
the  Energy  Policy  Act  of  1992  is 
developing  a  Management  Plan  for  the 
Conduct  of  Research,  Development, 
Demonstration,  and  Commercial 
Application  of  Energy  Technologies. 
The  Plan  is  being  developed  in 
consultation  with  the  Secretary  of 
Energy  Advisory  Board  that  serves  as 


the  Energy  Research,  Development. 
Demonstration,  and  Commercial 
Application  Advisory  Board,  as  called 
for  in  the  Act  The  Plan  provides  an 
inventory  and  status  report  of 
technologies  to  enhance  energy  supply 
and  to  improve  the  efficiency  of  enei^y 
end  uses.  The  inventory  and  status 
report  includes  fossil,  renewable, 
nuclear,  and  energy  conservation 
technologies  which  have  not  yet 
achieved  the  status  of  fully  reliable  and 
cost-competitive  commercial 
availcbility,  but  which  the  Secretary 
projects  may  become  available  with 
additional  research,  development,  and 
demonstration.  The  inventory  and  status 
report  provides,  for  each  technology — 
(1)  An  assessment  of  its—  (A)  Degree  of 
technological  maturity.  (B)  principal 
research,  development,  and 
demonstration  issues,  including —  (i) 
the  barriers  posed  by  capital,  operating, 
and  maintenance  costs;  (ii)  technical 
performance;  and  (iii)  potential 
environmental  impact;  (2)  the  projected 
time  frame  for  conunercial  availdbility. 
specifying  at  a  minimum  whether  the 
technology  will  be  commercially 
available  in  the  near-term,  mid-term,  or 
long-term,  whether  there  are  too  many 
uncertainties  to  project  availability,  or 
whether  it  is  unlikely  that  the 
technology  will  ever  be  commercial;  and 
(3)  a  projection  of  the  future  cost- 
competitiveness  of  the  technology  in 
comparison  with  alternative 
technologies  to  provide  the  same  energy 
service. 

Dated:  August  22.  1994 
Dr.  Martha  A.  Krebs. 

Dfretior.  Office  of  Energy  Resecrcb.  U.S. 

Department  of  Energy. 

[FR  Dtx:.  94-21 129  Fiied  &-25-94;  8:45  am] 

BILUNS  COOE  •450-01-P 


ENVIRONfi^ENTAL  PROTECTION 
AGENCY 

[FHL-6056-«] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  ha^  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 


includes  the  actual  data  collection 

instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  September  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  or  to  obtain  a  copy 

of  this  ICR,  contact  Sandy  Farmer  at 

202-260-2740. 

SUPPLEMENTARY  ^FORMATION: 

Office  of  Air  and  Radiation 

Title:  Compliance  Extensions  for  Early 
Reductions-Reporting  and 
Recordkeeping  Requirements  (EPA  ICR 
No.  1582.02;  OMB  No.  2060-0222).  This 
is  3  request  for  renewal  of  a  currently 
approved  information  collection. 

Abstract:  Respondents  are  owners  or 
operators  of  sources  emitting  hazardous 
air  pollutants  (HAP)  who  voluntarily 
seek  compliance  extensions  for 
applicable  standards  through 
demonstration  of  early  emission 
reductions,  in  accordance  with  the 
regulations  implementing  section 
112(i}{3)  of  the  Clean  Air  Act  (see  49 
CFR  part  63,  subpart  D).  Sources  may 
obtain  a  six-year  extension  of 
compliance  with  standards  promulgated 
under  section  112(d),  if  the  source 
demonstrates  achievement  of  early 
reduction  of  HAP  by  90  percent  (95 
percent  for  particulates),  before  proposal 
of  an  applicable  section  112(d)  standard. 
Industry  respondents  must  submit  a 
one-time  demonstration  of  reductions 
achieved.  State  or  local  permitting 
agencies  will  evaluate  these 
demonstrations  for  the  purpose  of 
granting  compliance  extensions. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  440 
hours  per  response.  This  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information. 

Respondents:  Owners  or  operators  of 
HA,P  sources  who  voltuitarily  seek 
compliance  extensions  for  appl- Ci  hie 
standards  through  demonstration  of 
early  emission  reductions. 

Estimated  No.  of  Respondents:  30. 

Estimated  No.  of  Responses  per 
Respondent:  One. 

Estimated  Total  Annual  Burden  on 
Respondents:  13.200  hours. 

Frequency  of  CoUectioh:  One  time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington,  DC  20460. 
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and 


Mr.  Troy  Hillier,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
mv..  Washington,  DC  20503. 

Dated:  August  23, 1994. 
Paul  Lopsley, 

Director.  Regulatory  Stanagcment  Division. 
IFRiDoc.  94-21105  Filed  8-2S-94:  8:45  am] 

BILUNO  CODE  666»-50-F 


[FRL-6029-6] 

Public  Water  Supply  Supervision 
Program  Revision  for  the  State  of 
Georgia 

AGENCY^:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Georgia  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program.  Georgia 
has  adopted  drinking  water  regulations 
for  the  Phase  V  (Volatile  Organic 
Chemicals  (VOC),  Synthetic  Organic 
Chemicals  (SOC),  and  Inorganic 
Chemicals  (IOC)  Rule.  The 
Environmental  Protection  Agency  (EPA) 
has  determined  that  this  set  of  State 
program  revisions  is  no  less  stringent 
than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  this  State 
procram  revision. 

All  interested  parties  may  request  a 
public  bearing.  A  request  for  a  puhlic 
hearing  must  be  submitted  by 
September  26, 1994,  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  September  26,  1994.  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  in  the  Federal 
Register. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  (3)  The  signature  of  the 
individual  making  the  request,  or.  if  the 
request  is  made  on  behnlf  of  an 


organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 
Georgia  Department  of  Natural 

Resources,  East  Floyd  Tower,  suite 

1362, 205  Butler  Street,  SE..  Atlanta. 

Georgia  30334. 
Environmental  Protection  Agency. 

Region  IV,  345  Courtland  Street.  NE., 

Atlanta,  Georgia  30365. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Philip  H.  Vorsatz,  EPA,  Region  IV 
Drinking  Water  Section  at  the  EPA 
address  given  above  (telephone  (404) 
347-2913,  (FAX)  (404)  347-1798). 

Authority:  (Sec.  1413  of  the  Safe  Drinlting 
Water  Act.  as  amended  (1986),  and  40CTR 
142.10  of  the  National  Pr.marv-  Driniking 
Water  Regulations) 
)olin  H.  Hankinsoii,  Jr., 
Regional  Administrator.  EPA.  Region  /V. 
IFR  Doc.  94-19770  Fil^d  R-25-94;  845  am) 
BiLLMOCOOE  (MO-SO-P 


for  operation  of  a  landfill  in  a  sole  soure  o 
aquifer;  and  describe  the  impacts  of 
potentially  characteristic  fly  ash  on  solid  ;<t-id 
hazardous  waste  management. 

Final  EISs 

ERP  No.  F-FHVV-K40203-CA.  AdopJion- 
Calexico  East  Border  Station  Construction 
and  Road  Construction.  CA-7  between  the 
New  Port  of  Entry  and  CA-M  that  borders 
the  United  States  and  Mexico.  Funding  ar.d 
Right-of-way  Permit.  Gty  of  Calexico. 
Imperial  County.  CA. 

Summary:  EP.^  had  environmental 
concerns  and  rwquests  that  the  FHWA  Record 
of  Decision  recognize  two  major  issues 
regarding  the  GSA  FEIS  which  FHWA 
intends  to  adopt:  (1)  the  US.  Congress  has 
not  appropriated  funding  for  a  wastewdt'T 
trsatment  facility  at  the  New  River  in 
Cdlexico  and  (2)  tliat  any  future  proposal  to 
roverse  or  dam  the  .^lamo  Ruer  to  prevt  r.i 
transt)ounda.n,'  sewage  flow.s  into  the  U.S. 
would  be  a  major  Federa'  action  requiring  the 
prepsmtion  of  .in  E!S  or  KIS  '■upplemrnt 

Dated:  August  23,  19a4. 
William  D.  Dickerson, 
Deputy  Director  Office  of  Fcleral  Activities 
IFRD.K.  94-21149  Filed  5^-25-94;  8  45  ,im| 

BtLUrXi  COOC:  KrMSO-P 


[ER-FRL-4714-4J 


Environmental  Impnct  Statements  and 
Regulations;  Availabitity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  8,  1994  through 
August  12, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Pohcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  tiie  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  8, 1994  (59 
FR  16807). 

Draft  EISs 

ERP  No.  I>-COE-G32051-LA  Rating  LO, 
Port  Fourchon  Navigation  Channel  Pniject. 
Channel  Deepening,  I.Tiplnmentation. 
L.afourche  Parish.  LA. 

Summary:  EPA  had  no  objections  to  the 
proposed  project. 

ERP  No.  D-L'SA-Ln02:-WA  Rating  EC2. 
Fort  Lewis  Military  Installation 
Comprehensive  Solid  Wasfe  Management 
Program,  Implementation,  City  of  DuPont. 
Pierce  and  Thurston  Counties,  WA. 

Summary:  EPA  expressed  environmental 
concerns  based  on  p>otcntial  air  and  water 
quality  imp>acts.  Additional  information  and 
clarification  is  needed  to:  identify  the  extent 
of  air  quality  impacts  and  their  conformity  to 
SIP  requirements  for  the  area;  clarify  the 
technical  aspects  regarding  a  variance  request 


[ER-FRL-4714-6] 

Environmental  Impact  Statements; 
Availability 

Rcsponsi'oie  Agency:  O'Tice  of  Federal 
Activities,  General  Info.ination  (202) 
260-5076  OR  (202)  26(>-.^0"'5.  Weelly 
receipt  of  Environmental  Impact 
Statements  filed  August  15. 1994 
through  August  19,  1994  pursuant  to  40 
CFR  1506.9. 

EiS  No.  940J:)6.  FINAL  O.'^.  BIA.  SD.  (jo  «. 
Creek  Dam  Project.  Crow  Creek  Dam  ai..l 
Reservoir  (Lake  Bedasho'.ha) 
Improvements  Crow  Q-«vk  Indian 
Reservation,  near  Fort  Tn-oiTipson,  B.iff^Io 
County.  SD.  Due:  Septemtser  26, 1994, 
f>)ntac1:  l^eoiidrd  Alberts  (605)  226-7621. 

EIS  No.  940317.  FINAL  EIS,  AFS.  WY. 
Shoshone  National  For*-st  .allowable 
Timber  ShIp  Quantity,  Implementation 
F.Tmont,  H.^t  Springs.  Park  Sublette  and 
Teton  Counties.  WY.  Ehie:  .September  26. 
1994.  Contact:  Kevin  EihJtt  (307)  527- 
6241. 

EIS  No.  94033.H.  DRAFT  EIS,  AFS.  ID.  Cr»:Av 
Hart  Timber  Sale.  Timtxr  Management  and 
Road  Construction,  Idaho  Panhandle 
National  Forests.  Walkce  Ranger  Disf.ct, 
Shoshone  County.  ID,  Due:  October  12. 
1994.  Contact:  Ted  Pettis  (208)  752-1221. 

EIS  No.  940339,  DRAFT  EIS.  USN,  CA,  I  S 
Navy  Lease  of  Fleet  and  Industrial  Supply 
Center.  (Naval  Supply  Center)  Property  >f 
the  Port  of  Oakland  for  Development  of 
Intermodal  Rail  Facilities  and  Maritime 
Cargo-Related  Tenant  Uses.  Alameda 
County.  CA,  Due:  October  11. 1994, 
Contact:  Ravmond  Chiang  (415)  244-J"^0. 

EIS  .No.  940340.  DRAFT  EIS.  USN.  MD 
Naval  Air  Warfare  Center  Aircraft  Divis  (,;i. 
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Base  Realignment  and  Construction. 
Patuxsat  River,  SL  Mary's,  Calvert  and 
Charles  Counties,  MD,  Due:  October  10, 
1994.  Contact  Mike  Bryan  (202)  685-3061. 
FIS  No.  940341.  FINAL  EIS.  USN,  CA. 
Miramar  LandnU  General  Development 
Plait/Fiesta  Island  Replacement  Project/ 
N(»them  Sludge  Processing  Facility/West 
Miramar  Landfill  Phase  U/Overburden 
Disposal,  Implementation.  Funding.  COE 
Section  404  Permit  and  NPDES  Permit. 
Naval  Air  Station  Miramar,  San  Diego 
0>unty,  CA,  Due:  September  26. 1994, 
ConUct:  Roger  Hillhouse  (619)  537-1102. 

EIS  Na  940342.  FINAL  SUPPLEMENT,  COE, 
HI,  Maalaea  Hartwr  Improvements  for 
Ught-Drafi-Vessels,  Entrance  Channel 
Realignment  and  Breakwater  Modification. 
Updated  Infonnation,  Island  of  Maui.  Maul 
County,  HI,  Due:  September  26. 1994, 
ConUct:  Ray  H.  }yo  (808)  438-2264. 

EIS  No.  940343,  RNAL  EIS,  BOP.  MN. 
Waseca  Federal  Correctional  Institution 
Establishment  and  Operation,  Waseca 
County,  MN,  Due:  September  26, 1994. 
Contact:  Patricia  K.  Sledge  (202)  514-6470. 

EIS  No.  940344.  FINAL  EIS,  BLM,  CA. 
Southeast  Regional  Wastewater  Treatment 
Plant  and  Geysers  Effluent  Pipeline 
Iniection  Project,  Improvements.  Funding. 
COT  Section  404  Permit  and  NPDES 
Permit.  City  of  Clearlake,  Lake  County,  CA, 
Due:  September  26.  1994.  Contact:  Richard 
Estabrook  (707)  468-4052. 

EIS  No.  940345.  FINAL  SUPPLEMENT.  COE. 
LA.  Lake  Pontchartrain  and  Vicinity 
Hurricane  Protection  Project.  Fish  and 
Wildlife  Mitigation  Plan,  St.  John  the 
Baptist.  St.  Charles.  Orleans  and  St. 
Bernard  Parishes.  LA.  Due:  September  26, 
1994.  Contact:  Larry  Hartzog  (504)  862- 
2524. 

EIS  No.  940346.  RNAL  EiS.  UAF.  ME.  Loring 
Air  Force  Base  (AFB)  Disposal  and  Reuse. 
Implementation,  Aroostook  County,  ME, 
Due;  September  26, 1994.  Contact:  William 
Myers  (210)  536-3860. 

EIS  Na  940347.  FINAL  EIS,  FHW.  MA,  MA- 
146/Massachusett8  Turnpike  Interchange 
Project,  Improvements  from  MA-146 
between  1-290  at  Brosnihan  Square  in 
Worcester  and  MA-122A  in  Millbury, 
Funding.  COE  Section  404  Permit  and  EPA 
NPDES  Ptermit,  Qties  of  Worcester  and 
Millbury.  Worcester  County,  MA  ,  Due: 
September  26.  1994,  Contact:  Arthur 
Churchill  (617)  494-2518. 

EIS  Na  040348,  DRAFT  SUPPLE.VfENT. 
DOE.  SC  Savannah  River  Site. 
Constructioa  and  Operation  of  Defense 
Waste  Processing  Facility,  Updated 
Infonnation.  Aikon  and  Barnwell  Counties. 
SC.  Due:  October  11. 1994,  Contact:  Karen 
L  Hooker  (803)  72S-9615. 

EIS  No.  940349.  DRAFT  EIS.  L'AF,  AK, 
Alaska  Military  Operations  Areas  (MOAs) 
Temporary  MOAs  Conversion  to 
Permanent  MOAs;  New  MOAs  Creation: 
MOAs  Modification:  Superwnic  Aircraft 
Operations  and  Routine  Flying  Training. 
Joint/Combined  Flying  Training  and  Major 
Flying  Exercises  Activities,  Elmendorf  Air 
Force  Base,  AK,  Due:  October  11.-1994, 
Contact:  Major  G.  Virgil  Hanson  (907)  552- 
1807. 

EIS  Na  940350,  DRAFT  EIS,  NPS,  WA.  Lake 
Chelan  National  Recreation  Area  General 


Management  Plan,  Implementation,  Chelan 
County,  WA,  Due:  November  01, 1994. 
Contact:  William  Paleck  (206)  856-5700. 

EIS  No.  940351 .  DRAFT  EIS,  NPS.  CA. 
Joshua  Tree  National  Monument  General 
Managipment  Plan  and  Development 
Concept  Plans,  Implementation,  Riverside 
and  Sati  Bernardino  Counties,  CJ^.  Due: 
October  24. 1994.  Contact:  David  Moore 
(619)367-7511. 

EIS  No  940352,  FINAL  EIS,  NPS.  CA. 
Presido  of  San  Francisco  General 
Management  Plan,  Implementation.  Golden 
Gate  National  Recreation  Area,  City  and 
County  of  San  Francisco,  CA,  Due: 
September  26, 1994,  Contact:  Robert 
Chandler  (415)  556-3111. 
Dated:  August  23, 1994. 

William  D.  Dickerson 

Deputy  Dtrector,  Office  of  Federal  Activities. 

(FR  Doc  94-21 150  Filed  8-25-94;  8:45  am] 

BJLUNQ  CODE:  »5aO  SO  U 


IFRL-60S9-5] 

Availability  of  Midyear  FY  94  Grant 
Performance  Reports  for  the  City  of 
Aibuquarque.  New  Mexico  and  the 
States  of  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
perfonrnnce  evaluation  reports. 

SUMMARY:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  recently 
performed  midyear  evaluations  of  one 
local  and  five  state  air  pollution  control 
programs  (City  of  Albuquerque,  New 
Mexico;  Arkansas  Department  of 
Pollution  Control  and  Ecology; 
Louisiana  Department  of  Environmental 
Quahty;  New  Mexico  Environment 
Department;  Oklahoma  Department  of 
Environmental  Quality;  and  Texas 
Natural  Resource  Conservation 
Commission).  These  audits  were 
conducted  to  assess  the  agencies' 
performance  under  the  grants  made  to 
them  by  EPA  pursuant  to  section  105  of 
the  Clean  Air  Act,  as  amended. 

EPA  Region  6  has  prepared  reports  for 
the  grantees  identified  above  and  those 
105  reports  are  now  available  for  public 
ins]jection. 

ADDRESSES:  The  reports  may  be 
examined  at  the  EPA  Region  6  office  at 
1445  Ross  Avenue,  12th  floor,  Dallas. 
Texas  75202  in  the  Air,  Pesticides,  and 
Toxics  Management  Division. 
FOR  njR7>1ER  INFORMATION  CONTACT: 
Please  contact  Terrie  Mikus,  Grant 


Oversight  Section  Chief  (BT-AG),  at  the 
above  EPA  Region  6  address  for 
information  concerning  these  reports. 

Dated:  August  17. 1994. 
loe  D.  Winkle, 

Acting  Regional  Administrator 
(FR  Doc.  94-21107  Filed  8-25-94;  8:45  am) 
BJLUMO  CODE  W40  80  l» 


tFRL-605»-3] 

Commonwealth  of  Puerto  Rico;  Final 
Detennination  of  Adequacy  of  State/ 
Tribal  Municipal  Solid  Waste  Permit 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  of 
adequacy  to  fully  approve  the 
Commonwealth  of  Puerto  Rico's 
municipal  solid  waste  permit  program.- 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  mimicipai  solid 
waste  landfills  (MSVVLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revi.sed  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  "The 
Agency  believes  that  early  approvals 
have  an  important  benefit  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Qaly  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  fiexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
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permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  Federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

The  Commonwealth  of  Puerto  Rico 
applied  for  a  determination  of  adequacy 
under  section  4005  of  ROIA.  The 
components  of  authority  and  capability 
were  contained  in  Puerto  Rico's 
application  and  its  revisions.  EPA 
reviewed  Puerto  Rico's  application,  and 
certain  revisions  thereto,  and  on  March 
23, 1994,  proposed  a  determination  that 
Puerto  Rico's  MSWLF  permit  program  is 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  Criteria.  Puerto  Rico's 
revised  regulation  as  adopted  by  the 
Environmental  Quality  Board,  pursuant 
to  Commonwealth  law,  is  titled  the 
Non-Hazardous  Solid  Waste 
Management  Regulation.  After 
consideration  of  all  comments  received 
regarding  the  tentative  determination  of 
adequacy,  EPA  is  today  issuing  a  Hnal 
determination  that  the  Commonwealth's 
program  is  adequate. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  Commonwealth  of 
Puerto  Rico  shall  be  effective  on  August 
26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jenine  Tankoos.  USEPA  Region  II,  Mail 
Stop  2AWM,  room  1006,  26  Federal 
Plaza,  New  York.  New  York,  10278, 
telephone  (212)  264-1369. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 


to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)(1)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

On  October  8, 1993,  the 
Commonwealth  of  Puerto  Rico 
submitted  an  application  for  adequacy 
determination  for  Puerto  Rico's 
municipal  solid  waste  landfill  permit 
program.  On  February  17. 1994,  Puerto 
Rico  made  a  revised  submission.  On 
March  23, 1994,  after  reviewing  Puerto 
Rico's  application  and  the  revised 
submission.  EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  Puerto  Rico's  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  at  59 
FR  13707,  March  23, 1994. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment.  Puerto  Rico's  application  for 
program  adequacy  determination  and  its 
revisons  were  available  for  public 
review  and  comment  at  the  EPA  Region 
II  Caribbean  Field  Office  in  San  Juan 
and  at  the  EPA  Region  II  Library  in  New 
York  City.  The  public  comment  period 
commenced  on  March  23, 1994  and 
ended  on  May  26,  1994.  The  public 
comment  period  was  originally 
scheduled  to  end  on  May  12,  1994. 
However,  at  a  public  hearing  held  on 
May  12, 1994,  a  request  was  made  to 
extend  the  comment  period  and  EPA 
responded  by  extending  the  comment 
period  until  May  26, 1994. 

Although  RCRA  does  not  require  EPA 
to  hold  a  hearing  on  any  determination 
to  approve  a  State/Tribe's  MSWLF 
program,  the  Region  scheduled  four 


public  hearings  on  this  tentative 
determination.  Two  public  hearings 
were  held  at  the  Solid  Waste 
Management  Authority  in  Hato  Rey. 
Puerto  Rico  on  May  li,  1994.  Two 
additional  hearings  were  held  at  the 
Mayagiiez  City  Hall  in  Mayagiiez,  Puerto 
Rico  on  May  12, 1994.  A  summary  of 
the  comments  received,  and  EPA's 
responses  thereto  is  contained  in  the 
public  comment  section  of  this  notice. 

On  October  4. 1993.  Puerto  Rico, 
acting  through  its  Environmental 
Quality  Board,  adopted  comprehensivo, 
revised  regulations  governing  solid 
waste  disposal.  These  regulations  are 
patterned  after  the  40  CFR  part  258 
criteria,  and  are  intended  to  bring 
Puerto  Rico  into  full  conformity  with 
the  Federal  criteria.  The  Puerto  Rico 
Environmental  Quality  Board  has 
sufficient  authority  and  responsibility 
for  implementing  and  enforcing  solid 
waste  management  regulations, 
including  a  permitprogram.  inspection 
authority  and  enforcement  activities.  In 
addition,  in  its  application.  Puerto  Rico 
states  that  adequatetechnical,  support  ■ 
and  legal  personnel  will  be  assigned  to 
implement  its  permit  program. 

B.  Public  Comment 

A  summary  of  the  public  comments 
received  on  the  tentative  determination 
of  adequacy  and  EPA's  responses 
thereto  follows  below. 

A  number  of  the  commenters 
suggested  that  the  Environmental 
Quality  Board  (EQB).  Paerto  Rico's 
regulating  agency,  may  not  effectiveiy 
implement  and  enforce  the 
Commonwealth's  new  MSWLF 
regulations.  Commenters  cited  evidence 
of  problems  they  believe  had  occurred 
or  currently  exist  at  particular  landfill 
sites  and  which  they  feel  EQB  had  not 
properly  addressed.  The  EQB,  however, 
has  instituted  a  new  structure  for 
implementing  and  enforcing  its  new 
MSWLF  permit  program,  which  was 
developed  in  order  to  meet  part  258 
requirements.  Upon  reviewing  EQB's 
MSWLF  permit  program,  EPA  Region  II 
believes  that  problems  related  to 
regulator^'  oversight,  will  be  effectively 
addressed  under  the  EQB's  new 
program.  Among  the  changes  to  the 
program  is  the  implementation  of  a  new 
management  and  staffing  structure.  In 
addition,  the  number  of  employees 
working  on  the  program  and  the  number 
of  hours  of  inspection  and  compliance 
training  provided  to  staff  have  increased 
dramatically.  These  changes  will  allow 
the  EQB  to  inspect  landfills  semi- 
annually whereas  inspections 
previously  took  place  only  once  per  year 
or  in  some  cases  every  other  year  uiidt  r 
the  previous  progra.ni.  Inspections  b\ 
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technicians  at  the  Solid  Waste 
Management  Authority,  which  take 
place  an  average  of  2  to  3  times  per  year 
at  each  landfill,  will  also  be  performed 
and  the  results  of  those  inspections 
made  available  to  EQB.  Step  by-step 
procedures  for  receiving  and  responding 
to  public  complaints,  which  did  not 
exist  under  the  previous  program  will 
also  help  the  EQB  to  monitor  landfills 
and  permit  a  more  efficient  public 
participation  process. 

One  commenter  noted  that  Puerto 
Rico  presents  a  different  ecological 
situation  than  is  fbimd  in  the  States,  and 
one  where  it  is  more  difficult  to  find  a 
suitable  location  for  a  landfill.  This 
commenter  felt  that  the  Federal 
Government  should  modify  its 
regulations  for  location  criteria  of 
municipial  solid  waste  landfills  to  take 
into  account  that  there  are  locations 
with  diRierent  situations.  EPA  feels  that 
the  Federal  regulations,  40  CFR  jjart 
258,  already  contain  sufficient 
flexibility,  particularly  in  location 
standards  to  allow  an  approved  state  to 
consider  local  conditions.  The  use  of  the 
flexibility,  however,  does  require  that 
certain  environmental  protection 
performance  standards  still  be  met. 

Two  commenters  expressed  concern 
that  the  location  of  landfills  in  Puerto 
Rico  may  violate  President  Clinton's 
Executive  Order  on  Environmental 
Justice.  The  Federal  Government, 
.  including  EPA,  is  currently  engaged  in 
preparing  a  national  strategy  that  will 
establish  procedures  to  implement  this 
order. 

There  were  additional  com.Tients 
related  to  oversight  of  EQB  by  EPA. 
coordination  between  EQB  and  the 
Solid  Waste  Management  Authority, 
siting  requirements,  and  groundwater 
protection.  All  the  foregoing  comments 
and  several  additional  comments  that 
were  not  relative  to  the  subject  of  the 
public  hearing  are  addressed  in  the 
responsiveness  summaiy  which  is  made 
part  of  the  public  record. 

C  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  Puerto  Rico's 
application  for  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  i.y  RCRA. 
Accordingly,  the  Commonwealth  of 
Puerto  Rico  is  granted  a  determination 
of  adequacy  for  all  portions  of  its 
municipal  solid  waste  peimit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 


final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  wath  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9.  1991). 

Today's  action  takes  effect  on  (insert 
date  of  publication  here).  EPA  believes 
it  has  good  cause  under  section  553(d) 
of  the  Administrative  Procedure  Act.  5 
U.S.C  553(d),  to  put  this  action  into 
effect  less  than  30  days  after  publication 
in  the  Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
Commonwealth's  program  are  already  in 
effect  as  a  matter  of  Commonwealth  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notico  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605fb),  I  hereby  cenify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  subst.intial 
number  of  small  entities,  it  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  undnr  the 
authority  of  sections  2002,  4005  and  4010(c) 
of  the  Solid  Waste  Disposal  Act  as  amended; 
42  ll.S.C  6912,  6945,  6949«(r). 

Dnti^d;  August  17. 1994. 
feanne  M.  Fox, 

Pegionaf  Administrator. 

[FR  Doc.  94-21108  Filed  8-25-94;  8.45  am! 

BIUJNOCODC  •6a0-S0-F 

[FRiuW»9-q 

CId  Henley  Oil  Prcx^essing  Site: 
Proposed  de  minim^is  Sottlenient 

agency;  Environmental  Protection 

Agency. 

ACTION:  Notice. 


Norphlet.  Union  County,  Arkansas,  with 
the  following  parties:  Virco 
Manufacturing  Corporation;  Monsanto 
Company:  Cooper  Tire  and  Rubber 
Company;  Arkansas  Power  and  Light 
Company;  and  Louisiana  Power  and 
Light  Company. 

EPA  will  consider  public  comments 
on  the  proposed  settlement  for  thirty 
(30)  days.  EPA  may  withdraw  fix)m  or 
modify  the  proposed  settlement,  should 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  fi-om: 
Mr.  Anthony  Robledo  FV.  Cost  Recovery 
Section  (Mail  Code  6H-EC),  Hazardous 
Waste  Management  Division.  U.S.  EPA, 
Region  6. 1445  Ross  Avenue.  Dallas. 
Texas  75202-2733,  telephone  (214) 
665-6729. 

Written  comments  may  be  submitted 
to  the  person  above  by  thirty  (30)  days 
from  the  date  of  publication. 

Dated:  August  18. 1994. 
W.B.  Hathaway. 
Acting  Regional  Administrator. 

IFR  Doc  94-21106  Filed  8-25-«4;  8:45  ami  . 
BiLUNO  cooe 


SUMMARY:  Under  section  122lgj(4)  of  the 
Comprahen.sive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  p>ast  response  costs  at 
the  Old  Henley  Oil  Processing  Site,  in 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[rEMA-1033-OR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  9  major  disaster  for  the  State  of 
Georgia  (FEMA-1033-DR).  dated  July  7, 
1994,  and  related  determinations. 

EFFECTIVE  DATE:  August  17. 1994. 
FOR  FURTHER  IHFORMATJON  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  peri(x]  for 
this  disaster  is  closed  effective  July  25, 
1994. 

(Catalog  ofpederal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krinun, 

Associate  Director,  Response  and  Pecovery 

Directorate. 

[FR  Doc.  94-21096  Filed  8-25-94;  8:45  ami 
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Public  bif  onnalion  Collection 
Requirements  SutMnitted  to  0MB  for 
Review 

ACTtOH:  Notice. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980, 44  chapter  35. 

DATES;  Comments  on  this  information 
collection  must  be  submitted  on  cr 
before  October  25,  1994. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
nnd  to  Donald  Arbuckie,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building.  Washington, 
DC  20503,  (202)  3eS-7340.  within  60 
d.iys  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Murie!  B.  .Anderson. 
FEM\  Information  Collections 
Clearance  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street.  SVV., 
Washington,  DC  20472.  (202)  646-2624. 

Type:  Extension  of  3067-0039. 

Title:  Recertification  for  Continued 
Assistance. 

Abstract:  The  Disaster  Relief  Act  of 
1374  as  amended  by  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
AsGist.3nce  Act  authorizes  the  President 
to  pro\ '  -!o  temporary  housing  assistance 
to  or  cii  behalf  of  individuals  and 
families  who  have  requested  continued 
housing  assistance. 

FEMA  Form  9C-71,  Recertificaticn  for 
Cxjntinued  Assistance,  is  used  by  FEMA 
to  document  information  provided  by 
the  occupant  concerning  their  relocation 
efforts  and  needs  for  continued 
assistance.  This  documentation 
supports  decisions  regarding 
continuation  or  termination  of 
assistance. 

Type^  of  Respondents:  Individuals  or 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  41 7  hours. 
Number  of  Respondents:  2,500. 

Estimated  Average  Burden  Time  per 
Response:  10  minutes. 
Frequency  of  Response:  On  occasion. 


Dated.  August  22. 1994. 
Wesley  C  Moan, 

Director,  Office  ofAdministixjtive  Support 
[FR  Doc.  94-21095  Filed  8-25-94;  8:45  am] 
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Public  Information  CoNection 
Requirements  Submitted  to  OMB  for 
Review 

action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  October  25,  1994. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  ccUei-'ion  including^ 
suggestions  for  .reducing  this  burden,  to: 
the  FFMA  Information  Cclloclions 
Cleax-ance  Officer  at  the  address  below; 
and  to  Dcnaid  Arbuckie,  Office  of 
Ma.-i.'gemer.t  and  Budget,  3235  New 
Execjtive  Office  Building,  Wasiiiagton, 
DC  L":'-03,  {2r:.2)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  iNrORMATJCN  COWTACT: 
Copies  of  the  above  information 
colieclion  requ?st  :iDd  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson, 
FEMA  Ir.foiTnation  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street.  SW., 
Washington,  DC  20472.  (202)  646-2624 

Type:  E.xten.sion  of  3067-0229. 

Tttie.  Mortgage  Portfclie  Protection 
Program. 

Abstract:  The  Mortg-igt  Fortiolio 
Protection  Program  (MPPP)  is  a 
mt'chanism  by  which  lending 
institutions,  mortgage  servicing 
companies  and  others  servicing 
mortgage  loan  portfolios  can  bring  their 
mortgage  loan  portfolios  into 
compliance  with  the  flood  insurance 
purchase  requirements  of  the  Flood 
Disaster  Protection  Act  of  1973. 
Implementation  of  the  various 
requirements  of  the  MPPP  should  result 
in  mortgagors,  following  receipt  of 
notification  of  the  need  for  floixl 
insurance,  showing  evidence  of  such  a 
policy  or  purchasing  the  necessary 
coveragee  throu^  their  local  insurance 
agent  or  appropriate  Write  Your  Own 
(WYO)  company.  It  is  intended  that 
flood  insurance  policies  be  written 
under  the  MPPP  only  as  a  last  resort. 


and  only  on  mortgages  whose 
mortgagors  have  failed  to  respood  to  the 
various  notifications  required  by  the 
program. 

Type  of  Respondent:  Individuals  or 
households.  State  or  local  governments, 
farms,  businesses  or  other  for-profit. 
Federal  agencies  or  employees,  non- 
profit institutions,  and  small  businesses 
or  organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  4,013 
hours. 

Number  of  Respondents:  6,526. 

Estimated  Average  Burden  Time  per 
Response:  An  estLmated  150  hours  for 
WYO  companies  to  set  up  an  initial 
operation  under  the  MPPP;  an  average 
of  .5  hours  per  lender  to  sign  an 
agreement  with  a  WYO  company  to 
participate  in  the  prograni;  an  average  of 
.5  hours  per  WYO  company  to  send 
notices  to  each  mortgagor  (3  nctiivs  at 
10  minutes  per  notice),  and  an  a/er3,<e 
of  .5  hours  for  ea.'.h  mortgagor  to 
respond  to  the  ncti'--":*  and  ask  any 
que.sticns. 

Frequency  of  Response:  One-Time. 

Dated:  August  22. 1«)&4. 
Wesley  C.  Moorf . 

Diirrlor  (X/7cp  afAdmin-^tTativeSuppcrt 
IFR  Doc.  94-21094  Filed  9-2S-94.  8  45  ami 
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Public  Information  Coliection 
Requirements  Submitted  to  OIWIB  for 
Review 

ACTION:  .N'otice. 


SUMMARY:  The  Federal  Emergenc> 
Manage inent  Ai;ency  (FEIwL\J  hss 
subinitted  to  the  Office  of  Management 
and  Eudgel  the  fcilov\i:>.g  public 
information  coliection  requirements  fcr 
review  and  ciearar.cc  in  arxordance 
with  the  Paperwork  Reducuon  Act  of 
1980,  44  L  S.C.  chapter  35. 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  October  25.  1994. 

ADDRESSES:  Direct  comment!  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  co!l3Ction,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckie,  OfHce  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  39S-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  WFORMATIOM  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Murie!  B.  Anderson. 
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FEMA  Information  Collections    ' 
Clearance  Officer,  Federal  Emergency 
"Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2624. 

Type:  Reinstatement  of  3067-0125. 

Title:  Request  for  Loan  Information 
Verification. 

Abstract:  FEMA  Form  90-68,  Request 
for  Loan  Information  Verification,  is 
used  by  FEMA  to  obtain  information 
required  disaster  victims  and  lending 
institutions  to  determine  a  fair  and 
equitable  sales  price  of  a  mobile  home 
unit.  The  ability  to  borrow  money 
commercially  is  an  important  factor  in 
determining  the  final  sales  price  of  a 
mobile  home. 

Type  of  Respondents:  Individuals  and 
households.  Businesses  or  other  for- 
profit. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  86  hours. 

Number  of  Respondents:  500 
individuals  and  households;  20  lending 
institutions. 

Estimated  Average  Burden  Time  per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Dated:  August  22. 1994. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
IFR  Doc.  94-21093  Filed  8-25-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Commlttoe; 
Domestic  Policy  Directive  of  July  5-6, 
1994 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  July  5-6.  1994. '  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  economic  activity 
recorded  another  substantial  gain  in  the 
second  quarter,  causing  levels  of 
resource  utilization  to  rise  further. 
Increases  in  nonfarra  payroll 
employment  have  been  relatively  large 
on  average  in  recent  months;  the 
civilian  unemployment  rate  is  reported 
to  have  declined  to  6.0  percent  in  May. 
The  rise  in  industrial  production 
slackened  in  April  and  May,  primarily 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  July  5-6. 1994,  which 
include  the  domestic  policy  directive  issued  at  that 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  D.C  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


because  capacity  constraints  prevented 
normal  seasonal  increases  in  the 
production  of  motor  vehicles.  Growth  in 
consumer  spending  has  slowed  in 
recent  months  after  very  large  increases 
in  February  and  March.  Housing  starts 
have  rebounded  from  winter  disruptions 
to  a  pace  close  to  the  elevated  fourth- 
quarter  level.  Orders  for  nondefense 
capital  goods  point  to  a  continued 
strong  uptrend  in  spending  on  business 
equipment,  while  nonresidential 
construction  has  recovered  from  a 
weather-depressed  level  in  the  first 
quarter.  The  nominal  deficit  on  U.S. 
trade  in  goods  and  services  was  larger 
in  April  than  in  March  but  about 
unchanged  from  the  average  for  the  first 
quarter.  Increases  in  broad  indexes  of 
consumer  and  producer  prices  have 
remained  moderate  in  recent  months, 
though  prices  of  many  basic  industrial 
materials  have  risen. 

On  May  17, 1994,  the  Board  of 
Governors  approved  an  increase  in  the 
discount  rate  from  3  to  3-1/2  percent. 
Most  market  interest  rates  were  up 
slightly  on  balance  since  the  May 
meeting;  declines  in  bond  yields  early 
in  the  intermeeting  period  were  offset 
later  by  market  reactions  to  a  weakening 
dollar  in  foreign  exchange  markets  and 
rising  commodity  prices.  The  trade- 
weighted  value  of  the  dollar  in  terms  of 
the  other  G-10  currencies  was  down 
significantly  further  on  balance  over  the 
intermeeting  period,  reflecting  a  sizable 
drop  since  early  June. 

M2  and  M3  declined  on  average  over 
May  and  Juno;  for  the  year  through  June, 
both  M2  and  M3  are  at  the  bottom  of 
their  ranges  for  1994.  Total  domestic 
nonfinancial  debt  has  continued  to 
expand  at  a  moderate  rate  in  recent 
mcnths. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  reaffirmed  at  this  meeting 
the  ranges  it  had  established  in  February 
for  growth  of  M2  and  M3  of  1  to  5 
percent  and  0  to  4  percent  respectively, 
measured  from  the  fourth  quarter  of 

1993  to  the  fourth  quarter  of  1994.  The 
Committee  anticipated  that 
developments  contributing  to  unusual 
velocity  increases  could  persist  during 
the  year  and  that  money  growth  witliin 
these  ranges  would  be  consistent  with 
its  broad  policy  objectives.  The 
monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  was 
maintained  at  4  to  8  percent  for  the  year. 
For  1995.  the  Committee  agreed  on 
tentative  ranges  for  monetary  growth, 
measured  from  the  fourth  quarter  of 

1994  to  the  fourth  quarter  of  1995,  of  1 


to  5  percent  for  M2  and  0  to  4  percent 
for  M3.  The  Committee  provisionally  set 
the  associated  monitoring  range  for 
growth  of  domestic  nonfinancial  debt  at 
3  to  7  pei-cent  for  1995.  The  behavior  of 
the  monetary  aggregates  will  continue  to 
be  evaluated  in  the  light  of  progress 
toward  price  level  stability,  movements 
in  their  velocities,  and  developments  in 
the  economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  maintain  the  existing  degree  of 
pressure  on  reserve  positions.  In  the 
context  of  the  Committee's  long-run 
objectives  for  price  stability  and 
sustainable  economic  growrth,  and 
giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  slightly  greater  reserve 
restraint  would  or  sli^tly  lesser  reserve 
restraint  might  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  modest  growth  in  M2 
and  M3  over  coming  months. 

By  order  of  the  Federal  Open  Market 
Committee,  August  22, 1994. 
Nonnaad  Bernard, 

Deputy  Secretary,  Federal  Open  \farket 

Committee. 

(PR  Doc.  94-21071  Filed  8-25-94;  8:45  am) 

BILUNO  CODE  621(M)1-F 


Arltansas  Banking  Company; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Hoiding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  tlie  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  heu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 


Comm«its  regarding  this  application 
must  be  receivcNd  not  kter  than 
Sept^nber  19, 1994. 

A.  Fedo-al  Rocrvc  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vic«  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Arkansas  Banking  Company. 
Jonesboro.  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  98.01 
percent  of  the  voting  shares  of  the 
Arkansas  Bank-Jon^boro,  Jonesboro, 
Arkansas,  and  thereby  indirectly  acquire 
89.1  percent  of  the  voting  shares  of  The 
Arkansas  Bank-Wabiut  Ridge.  Walnut 
Ridge.  Arkansas,  and  87.59  percent  of 
the  voting  shares  of  The  Planters  Bank- 
Osceola,  Gsceola,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-21048  Filed  ft- 25-94;  8:45  am) 
BtLUNG  COOE  (ZIO^I-F 
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Banc  One  Corporation,  Cor»States 
Financial  Corp,  PNC  Bank  Corp., 
KeyCorp,  National  City  Corporation, 
Mellon  Bank  Corporation;  Applications 
to  Engage  in  Certain  Nont>anklng 
Activitiee 

Banc  One  Corporation,  Columbus, 
,  Ohio  {Banc  One),  CoreStates  Financial 
Corp,  Philadelphia,  Pennsylvania 
(CoreStates).  PNC  Bank  Corp.. 
Pittsburgh.  Pennsylvania  (PNC),  and 
KeyCorp,  Cleveland,  Ohio  (KeyCorp), 
have  applied  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  lB43(c)(8))  (BHC  Act)  and 
§  225.23  of  the  Board's  R^ulation  Y  (12 
CFR  223.23),  to  acquire,  though  their 
joint  venture  subsidiary.  Electronic 
Payment  Services.  Inc^  Wilmington, 
Delaware  (EPS):  (1)  SubstanUally  all  the 
assets  of  the  Network  Services  Division 
(NSD)  of  Mellon  Bank,  NJl.,  Pittsburgh, 
Pennsylvania,  and  thereby  engage  in 
providing  automated  teller  machine 
(ATM)  services,  point  of  sale  (PCS) 
services,  a.^d  merchant  processing 
servic'is:  and  (2)  certain  data  processing 
assets  of  National  Qty  Corp>oration, 
Cleveland,  Ohio  (National  City),  which 
include  assets  relating  to  the  provision 
of  ATM  services  and  I*OS  services.  EPS 
currently  is  authorized  to  engage, 
through  its  existing  (operating 
subsidiaries  (EPS  Subsidiaries),  in 
certain  permissible  nonbanking 
activities,  hi  connection  with  these 
transactions,  and  the  transactions 
described  below,  EPS  will  form  a  series 
of  corporations.  EPS  1,  Inc.,  EPS  2,  bic.. 
EPS  3.  Inc.,  and  EPS  Corp.,  all  of 
Wilmington,  I>elaware.  EPS  Corp.  will 
hold  all  the  shares  of  the  EPS 
Subsidiaries  and  engage;  through  the 


EPS  Subsidiaries,  in  the  activHies 
currently  conducted  by  the  EPS 
Subsidiaries  and  NSD. 

KeyCorp  also  has  applied,  pursuant  to 
section  4(c)(8)  of  the  BHC  Act,  to 
increase  its  indirect  ownership  interest 
in  the  EPS  Subsidiaries  thioogh  the 
acquisition  of  an  interest  in  EPS  1,  Inc., 
the  shares  of  which  will  be  owned  by 
EPS  and  a  wholly-owned  nonbanking 
subsidiary  of  KeyCorp.  In  addilioo. 
National  City  has  apfriied.  pursuant  to 
section  4(c)(8)  of  the  BHC  Act,  to 
acquire  an  indirect  ownership  interest 
in  the  EPS  Subsidiaries  through  the 
acquisition  of  an  interest  in  EPS  2,  Inc., 
the  shares  of  which  will  be  owned  by 
EPS  1,  Inc.  and  a  wholly-owned 
nonbanking  subsidiary  of  National  City, 
and  thereby  engage  in  certain 
nonbanking  activities  described  below. 
Finally,  Mellon  Bank  Corporation. 
Piltsbu.'^.  Pennsylvania  (Mellon),  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  BHC  Act.  to  acquire  an  indirect 
ownership  interest  in  the  EPS 
Subsidiaries  through  the  acquisition  of 
an  interest  in  EPS  3.  Inc.,  the  shares  of 
which  will  be  owned  by  EPS  2,  Iix;.  and 
a  wholly-ov«rned  nonbanking  subsidiary 
of  Mellon,  and  thereby  engage  in  certain 
nonbanking  activities  described  below. 

Upon  consummation  of  the  above 
transactions.  Banc  One,  CoreStates, 
PNC.  KeyCwp,  National  Qty.  and 
Mellon  (collectively.  Applicants)  each 
will  indirectly  control  more  than  5 
percent  of  the  voting  shares  of  a 
company  controlling  the  EPS 
Subsidiaries.  Appbcants  maintain  that, 
under  this  proposal,  the  EPS 
Subsidiaries  would  engage  in  the 
following  nonbanking  activities: 

1 .  Providing  data  processing  and 
transmission  services  permissible  under 
§225.25(bM7)  of  Regulation  Y  (12  CFR 
225.25(b)(7)).  including  certain  ATM 
services,'  PCS  services.^  electronic 
benefit  transfer  services,  and  electronic 
data  interchange  services; 

2.  Providi.ng  stored  value  card 
services;  and 

3.  Providing  merchant  processing 
services. 


'  Applicants  maintain  that  ATM  services  LndtMle: 
ATM  switching,  terminal  driving,  a.nd  gateway 
serrices;  ATM  nertwork  branded  debit  card  services; 
administrati*«  tenninal  and  ATM  aoThoriz^ion 
services;  ATM  card  production  and  isauaice: 
telephone  baniung  and  bill  paying  services; 
information  terminal  and  point  of  banking  services; 
and  proprietary'  ATM  services  for  oon-financial 
institutions. 

•  Applicants  mainuin  that  POS  Services  inclnde: 
POS  switching  and  termiBa)  driving  ssrvicn:  POS 
electronic  data  capture  and  authorization  services: 
POS  gateway,  terminal  sofhvara.4r.d  utility 
payment  services:  and  POS  terminal  sale,  rental. 
and  inaintenance  services. 


Applicants  seek  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States. 

Closely  Related  to  Bi»«iri«g  SUadard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Bood  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto".  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act,  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve  System,  516  F.2d  1229  (D.C.  Cir. 
1975).  These  considerations  are  (1) 
Whether  banks  generally  have  in  fact 
provided  the  proposed  services.  (2) 
whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  prrovide  the  proposed  services, 
and  (3)  whether  hanks  generally  provide 
ser\ices  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  803  (19S4). 

Applicants  maintain  that  the  Board 
previously  has  determined  that  the 
proposed  data  processing  and 
transmission  services  a.nd  stored  value 
card  services,  when  conducted  within 
the  limitations  established  by  the  Board 
in  its  regulations  and  prior  orders,  are 
closely  related  to  banking  within  the 
meaning  of  section  4(c)(8)  of  the  BHC 
Act.  See  12  CFR  225.25(b)(7);  Banc  One 
Corporation,  etal.,79  Federal  Reserve 
Bulletin  1158  (1993)  (1993  EPS  Order). 
See  also  Letter  dated  November  30. 
1992.  from  the  Federal  Reserve  Bank  of 
Cleveland  to  Robert  E.  Mannion,  Esq.; 
Letter  dated  November  30, 1992,  from 
the  Federal  Reserve  Bank  of 
Philadelphia  to  Allen  L.  P?aiken,  Esq. 
(1992  EPS  Approval  Letters).  Apphcants 
have  stated  that  tliey  will  engage  in  the 
proposed  activities  in  conformity  with 
the  limitations  established  by  the  Board 
in  Regulation  Y,  the  1992  EPS  Approval 
Letters,  and  the  1993  EPS  Order. 

Applicants  also  maintain  that  the 
proposed  merchant  processing  services 
are  operationally  and  functionally 
similar  to  the  permissible  nonbanking 
activities  in  which  they  currently 
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engage  and  are  permissible  data 
processing  activities  under 
§  225.25(b)(7)  of  Regulation  Y.  In 
addition.  Applicants  state  that  the  Board 
previously  has  approved  similar 
merchant  processing  services  as  a  loan 
'  servicing  activity  permissible  under 
§  225.25(b)(1)  of  Regulation  Y  (12  CFR 
225.25(b)(1)).  See  Citicorp,  76  Federal 
Reserve  Bulletin  549  (1990). 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  EPS  and  its 
subsidiaries  "can  reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
-adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  1843(c)(8}. 

Applicants  believe  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular,  Applicants  maintain  that 
the  proposal  will  enhance  customer 
convenience  and  efficiency.  In  addition. 
Applicants  state  that  the  proposed 
activities  will  not  result  in  adverse 
effects  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsound  banking  practices. 

In  publishing  me  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  applications, 
and  does  not  represent  a  determination 
by  the  Board  that  the  proposal  meets  or 
is  likely  to  meet  the  standards  of  the 
BHC  Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551.  not  later  than  September  19, 
1994.  Any  request  for  a  hearing  on  this 
proposal  must,  as  required  by  §  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)),  be  accompanied  by  a 
statement  of  the  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors, 
the  Federal  Reserve  Bank  of  Cleveland, 


or  the  Federal  Reserve  Bank  of 
Philadelphia. 

Board  of  Governors  of  the  Federal  Reserve 

System.  August  22, 1994. 

JenoAr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-21051  Filed  8-25-94;  8:45  am) 

BILUNQ  CODE  CZIO-OI-P 

Norwtst  Corporation;  Acquisition  of 
Company  Engaged  in  Permissible 
Nont>anl(ing  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  in  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
barikiog  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources; 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Conunents  regarcling  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  19. 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  I^'orwest  Corporation.  Minneapolis. 
Minnesota;  to  acquire  through  its 


wholly-owned  subdiariaiy,  Norwest 
Mortgage  Inc..  DesMoines.  Iowa,  a  50 
percent  interest  in  Carlson  Mortgage 
Company.  Wakefield,  Massachusetts, 
and  thereby  engage  in  real  estate 
lending  activities  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
Norwest  proposes  to  engage  in  this 
activity  through  a  joint  venture 
arrangement  with  Eastern  Massachusetts 
Real  Estate,  Inc.,  Wakefield, 
Massachusetts,  doing  business  as 
Carlson  Real  Estate  Corporation,  a 
Massachusetts  corporation.  The 
geographic  scope  that  this  activity  will 
be  conducted  is  Massachussetts. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  22, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  94-21049  Filed_8-25-94;  8:45  am] 

BILUNO  CODE  «21»«1.F 

Serge  L  Sisler,  et  at.;  Ctiange  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  willalso  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  vn-iting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  15, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illir.ois 
60690: 

1.  Serge  L.  Sisler,  Coggon,  Iowa,  to 
acquire,  as  a  result  of  a  stock 
redemption,  an  additional  25.08  percent 
(for  a  total  of  56.93  percent),  of  the 
voting  shares  of  North  Linn  Corporation, 
Coggon,  Iowa,  and  thereby  indirectly 
acquire  Linn  County  State  Bank, 
Coggon.  Iowa. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1  Doris  Brum  field,  and  Stewart  M. 
Brumfield,  as  trustee  to  the  Valley  Bank 
ESOP.  Greenwood.  Mississippi,  to 
acquire  3.58  percent  of  the  voting  shares 
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of  Valley  Capital  Corporation. 
Cleveland,  Mississippi,  and  thereby 
indirectly  acquire  The  Valley  Bank, 
Cleveland,  Mississippi.  As  a  result  of 
this  acquisition.  Valley  Bank  ESOP  and 
the  Brumfields  would  control, 
respectively.  14.96  percent  and  13.52 
percent  (for  a  total  of  28.48  percent)  of 
the  voting  shares  of  Valley  Capital 
Corporation. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  22, 1994. 
Jennifer  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-21050  Filed  8-25-94;  8:45  am) 

BILUNO  COOe  (StfrAI-F 


GOVERNMENT  PRINTING  OFFICE 
(GPO) 

Public  Meeting  for  Federal  Agencies 
and  Others  interested  in  a 
Demonstration  of  GPO  Access  (Pub.  L. 
103-40),  the  New  Online  Federal 
Register  and  Congressional  Record 

Note:  This  is  a  republication  without 
change  of  a  notice  published  on  August  25, 
1994  at  59  FR  43841. 

The  Superintendent  of  Documents 
vkfiil  hold  three  public  meetings  for 
Government  agencies  and  others 
interested  in  a  demonstration  of  the 
Government  Printing  Oifice's  Access 
system,  provided  under  the  GPO 
Electronic  Information  Enhancement 
Act  of  1993  (Pub.  L.  103-40),  the  GPO 
Access  Act. 

Three  meetings  will  be  held  on 
Thursday,  September  8,  1994,  from  9  to 
10  a.m.,  10:30  a.m.  to  11:30  a.m.,  1  p.m. 
to  2  p.m.,  in  the  Carl  Hayden  Room  at 
the  U.S.  Government  Printing  Office 
(GPO).  732  North  Capitol  St.  N\V. 
Washington,  DC  20401.  (Union  Station 
metro  stop  on  the  red  line). 

Under  Public  Law  103-40,  the 
Superintendent  of  Documents 
implemented  on  June  8, 1994  a  system 
of  online  access  to  the  Congressional 
Record,  the  Federal  Register,  and  other 
appropriate  information.  The  purpose  of 
this  meeting  is  to  demonstrate  the 
online  services  made  available  under 
the  initial  phase  of  the  implementation 
of  the  Act  and  to  solicit  comments  from 
users  interested  in  the  system. 

The  initial  online  services  include 
access  to  a  WAIS  Server  at  GPO  offering 
the  following  data  bases:  the  Federal 
Register  (including  the  Unified 
Agenda),  Volume  59  (1994),  the 
Congressional  Record  (including  the 
History  of  Bills),  Volume  140  (1994),  the 
Congressional  Record  Index,  Volumes 
138-140  (1992-1994).  and  Enrolled 
Bills  from  the  103d  Congress  (199.3- 


1994).  The  Federal  Register  and 
Congressional  Record  data  bases 
provide  ASCII  text  files,  with  all 
graphics  included  as  individual  files  in 
TIFF  format.  Both  data  bases  are 
updated  daily.  Brief  ASCII  text 
summaries  of  each  Federal  Register 
entry  are  also  available.  The 
Congressional  Record  Index  provides 
ASCII  text  files  with  all  graphics 
included  as  individual  files  in  TIFF 
format.  The  Enrolled  Bills  are  available 
as  ASCn  text  files  and  in  the  Adobe 
Acrobat  PDF  file  format.  Users  with 
Acrobat  viewers  can  display  and  print 
page  facsimiles  of  enrolled  bills. 

Seating  is  limited  to  60  people  per 
session.  Individuals  interested  in 
attending  should  contact  the  GPO's 
Office  of  Electronic  Information 
Dissemination  Services  by  3  p.m., 
Tuesday,  September  6.  The  office  can  be 
reached  by  telephone  on  202-512-1265, 
by  FAX  on  202-512-1262,  or  by  e-mail 
at  help@eids05.eids.gpo.gov.  Limited 
parking  is  available  if  arrangements  are 
made  in  advance. 
Michael  F.  I>iMario, 
Public  Printer. 

[FR  Doc.  94-20867  Filed  8-24-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[OPL-OOI-N] 

Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory-  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
September  12, 1994,  from  8  a.m.  until  5 
p.m.  e.d.t.  (An  additional  meeting  is 
tentatively  scheduled  for  December  12, 
1994.) 

ADDRESSES:  The  meeting  will  be  held  in 
Room  800.  8th  Floor  of  the  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington.  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  DiSario,  Executive  Director, 
Practicing  Phy.sicians  Advisory  Council, 
Room  425-H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue. 


SW.,  Washington,  DC  20201.  (202)  690- 
7874. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act,  as  added  by  section  4112 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  '90)  (Pub.  L  101- 
508),  enacted  on  November  5. 1990,  to 
appoint  a  Practicing  Physicians 
Advisory  Council  (the  Council)  based 
on  nominations  submitted  by  medical 
organizations  representing  physicians. 
The  Council  meets  quarterly  to  discuss 
certain  proposed  changes  in  regulations 
and  carrier  manual  instructions  related 
to  physicians'  services,  as  identified  bv 
the  Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occui  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  repo.'l 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  le'.er 
than  December  31  of  each  vear. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  under 
Medicare  in  the  previous  year.  Members 
of  the  Council  include  both 
participating  and  nonp  ■r'icipatirR 
physicians,  arid  phys'.c!.:Ps  practici.^j;  in 
rural  and  underserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surger>'  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms. 

The  currtnt  members  are:  Gar\  C 
Dennis.  M.D.:  Catalina  E.  Garcia'.  M  D  . 
Harvey  P.  Hanlen,  O.D.;  Kenneth  D. 
Hansen,  M.D.;  Isabel  V.  Hoverman. 
M.D.;  Sandral  Hullett  M.D.;  JenKxin  S 
Kaibel.  D.C.;  William  D.  Kirech.  D  E  . 
M.P.H  ;  Marie  G.  Kuffiier.  M.D.; 
Katherine  L.  Markette,  M.D.;  Kenton  K 
Moss,  M.D.;  Isadora  Rosenfeld,  M.D.: 
Richard  B.  Tompkins,  M.D.;  Kenneth  M 
Viste,  Jr.,  M.D.;  and  James  C  Waites 
M.D.  The  chairperson  is  Richard  B. 
Tompkins,  M.D. 

The  tenth  meeting  of  the  Council  v%iil 
be  held  on  September  12, 1994.  The 
following  topics  will  be  discussed  at 
that  meeting: 

•  The  5-year  refinoaient  of  the 
relative  value  units  under  the  physician 
fee  schedule. 

•  Concurrent  care  as  a  claims 
processing  challenge  when  we  receive 
claims  from  several  physicians  who  are 
furnishing  services  to  the  same  patient 
dunr.g  the  same  time  period. 

•  The  nursing  facility  requirements 
that  mandate  visits  by  physicians 
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according  to  a  Bxed  schedule 
established  in  regulations  (42  CFR 
483.40(c)}. 

•  Medicare  coverage  of,  and  payment 
for.  experimental  technology. 
Individuals  or  organizations  who  wish 
to  make  10-minute  oral  presentations  on 
the-above  issues  must  contact  the 
Executive  Director  to  be  scheduled.  For 
the  name,  address,  and  telephone 
number  of  the  Executive  Director,  see 
the  FOR  RimMER  MPOfMATION  CONTACT 
section  at  the  beginning  of  this  notice. 
The  niunber  of  oral  presentations  may 
be  limited  by  the  time  available. 

Anyone  who  is  not  scheduled  to 
speak  may  submit  written  comments  to 
the  Executive  Director.  The  meeting  is 
open  to  the  public,  but  attendance  is 
limited  to  the  space  available  on  a  first- 
come  basis. 

(Sectioa  1868  of  the  Social  Security  Act  (42 
U.S.C  1395ee)aiid  section  10(a]  of  Public 
I^w  92-463  (5  U.S.C  App.  2.  section  10(a)); 
45CF.R.Partn. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774. 
Medicare— Supplementary  Medical 
Insurance  Program). 

Dated:  August  15.  1994. 
Bruce  C.  Vladedc. 

Administrator.  Health  Care  Financing 
Administration. 

IFR  Doc.  94-21074  Filed  8-25-94;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(al(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  September  1994: 

Name:  National  Advisory  Committee  on 
Rural  Health 

Date  and  Time:  September  18-21, 1994. 
3:30  p.m. 

WocerThe  Washington  Marriott  Hotel. 
22Dd  and  M  Streets.  NVV.,  Washington,  DC 
20037,  (202)  872-1500. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendatiosi  to  the  Secretary  with 
respect  to  the  delivery,  financing,  research, 
development  and  administration  of  health 
care  services  in  rural  areas. 

Agenda:  A  new  member  orientation 
session  is  planned  for  Sunday.  September  18. 
at  3:30  p.m.  All  members  are  encouraged  to 
attend  in  order  to  provide  a  smooth  transition 
for  the  newly  appointed  members. 

During  the  Plenarv  Session,  the 
Committee  is  considering  a  discussion 


on  issues  concerning  established  health 
systems  (Medicaid)  and  Native 
American  health  systems  (Indian  Health 
Service). 

The  Education  and  Health  Services 
Work  Group  and  the  Health  Care 
Finance  Work  Group  will  meet  between 
plenary  sessions  on  developing 
recommendations  and  strategies  for 
improving  health  services  delivery  in 
rural  areas.  The  Health  Care  Financing 
Work  Gfoup  will  discuss  alternatives  to 
historical  costs  in  rural  areas;  risk 
adjustment  and  network  development; 
and  telemedicine  payment.  The  meeting 
will  adjourn  on  Wednesday,  September 
21,  at  noon. 

Anyoae  requiring  information 
regarding  the  subject  Council  should 
contact  Dena  S.  Puskin,  Executive 
Secretaiy,  National  Advisorj'  Committee 
on  Rural  Health,  Health  Resources  and 
Serxicea  Administration,  Room  9-05, 
Paridawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone 
(301)  443-0835,  FAX  (301)  443-2803. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
Ms.  Arlene  Granderson,  Director  of 
Operations,  Office  of  Rural  Health 
Policy,  Health  Resources  and  Services 
Administration.  Telephone  (301)  443- 
0835. 

Agenda  Items  are  subject  to  change  as 
prioritias  dictate. 

Dated;  August  23,  1994. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HBSA. 

IFR  Doc-  94-21053  Filed  8-25-94;  8:45  ami 
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Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compUance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  July  29, 1994. 

(Ciall  Reports  Clearance  Officer  on 
(410)  965-^142  for  copies  of  package.) 

1.  CooipUance  With  Pass-Along — 
0960-0240.  The  information  obtained 
by  this  regulation  is  used  by  the  Social 
Security  Administration  to  detennine 
that  certain  States  which  administer 
their  own  supplementary  payments 
programs  have  complied  with  the 


requirements.  The  respondents  are 
States  which  have  entered  into  an 
agreement  with  the  Secretary  to 
administer  their  own  supplementary 
payments  programs. 

Number  of  Respondents:  26. 

Frequency  of  Response:  11  States  6  I, 
15  States  ©4. 

Average  Burden  Per  Response:  60 
minutes. 
.  Estimated  Annual  Burden:  71  hoiws. 

2.  Waiver  of  Benefit  Payments— 0960- 
NTW.  The  information  on  form  SSA- 
149  is  used  by  the  Social  Sectuity 
Administration  to  document  the  fact 
that  a  beneficiary  has  requested  that  his 
or  her  benefits  not  be  paid.  The 
respondents  are  beneficiaries  who  usp 
this  form  to  make  such  requests. 

Number  of  Respondents:  100. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  8  hours.     . 

3.  Application  for  Benefits  imder  a 
U.S.  International  Social  Security 
Agreement— 0960-0448.  The 
information  on  form  SSA-2490  is  used 
by  the  Social  Security  Administration  to 
determine  a  claimant's  eligibility  to 
either  U.S.  Social  Security  benefits  or 
benefits  from  a  country  which  has 
entered  into  an  agreement  with  the  U.S. 
The  respondents  are  individuals  who 
have  filed  for  such  benefits. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:!. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  3,333 
hours. 

4.  Employment  Relationship 
Questionnaire — 0960-0040.  The 
information  on  form  SSA-7160  is  used 
by  the  Social  Security  Administration  to 
determine  the  employment  relationship 
of  alleged  employees  in  various 
occupations.  The  affected  public 
consists  of  claimants  and  their  alleged 
employers  when  the  claimant's 
employee  status  is  questionable. 

Number.of  Respondents:  47 ,500. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  25 
minutes. 

Estimated  Annual  Burden:  19,792 
hours. 

5.  Questionnaire  About  Employment 
or  Self-Emplojrment  Outside  the  United 
States— 0960-0050.  The  information  on 
form  SSA-7163  is  used  by  the  Social 
Security  Administration  to  detennine 
whether  work  done  outside  the  U.S.  by 
a  beneficiary  should  cause  a  reduction 
in  benefits.  The  respondents  are 
beneficiaries  who  may  be  subject  to 
deductions  because  of  such  work. 

Number  of  Respondents:  20,000. 
Frequency  of  Response:  1 . 
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Average  Burden  Per  Response:  12 
minutes. 

Estimated  Annual  Burden:  4,000 
hours. 

6.  Waiver  of  Right  to  Appear — 
Disability  Hearing— 0960-NEW.  The 
information  on  form  SSA-773  is  used 
by  the  Social  Security  Administration  to 
provide  a  claimant  for  disability  benefits 
with  a  structured  means  to  request  a 
waiver  of  his  or  her  right  to  a  hearing. 
It  also  documents  the  fact  that  the 
claimant  understands  the  effects  of  this 
decision  to  waive  that  right.  The 
respondents  are  claimants  for  disability 
benefits  who  wish  to  waive  their  right 
to  a  hearing. 

Number  of  Respondents:  194. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  48  hours. 

OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
OfHcer  designated  above  at  the 
following  address:  Office  of 
Management  and  Budget,  OIRA,  New 
Executive  Office  Building,  Room  10230, 
Washington.  DC  20503. 

Dated:  August  20. 1994. 

Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  94-20933  Filed  8-25-94;  8;45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Secretary 
[Docket  No.  0-04-1069;  FR-3748] 

Delegation  and  Redelegation  of 
Authority,  Offices  of  the  Assistant 
Secretaries  for  Fair  Housing  and  Equal 
Opportunity  and  Public  and  Indian 
Housing 

AGENCY:  Office  of  the  Secretary;  Offices 
of  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  (FHEO) 
and  the  Assistant  Secretary  for  Public 
and  Indian  Housing  (PIH),  HUD. 

ACTION:  Notice  of  delegation  and 
redelegation  of  authority. 

SUMMARY:  This  notice  delegates  and 
redelegates  authority  from  the  Secretary 
ofHousing  and  Urban  Development  to 
certain  HUD  officials  to  grant  time 
extensions  to  Public  Housing  Agencies 
and  Indian  Housing  Authorities  (HAs) 
to  complete  structural  changes  to 
dwelling  units,  in  compliance  with  the 


regulation  at  24  CFR  8.25(c).  This 
regulation  implements  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794  et  seq.],  with 
regard  to  program  accessibility  for 
individuals  with  disabilities.  The  Act 
prohibits  discrimination  against 
individuals  with  disabilities  in  any 
program  or  activity  receiving  Federal 
financial  assistance.  The  auSiority  to 
grant  a  time  extension  is  jointly 
delegated  to  both  the  Assistant  Secretary 
for  FHEO  and  the  Assistant  Secretary  for 
PIH.  This  authority  is  then  retained  and 
jointly  redelegated  to  both  the  Director. 
Fair  Housing  and  Equal  Opportunity 
Division,  and  to  either  the  Director, 
Public  Housing  Division  (in  the  case  of 
a  Public  Housing  Agency)  or  the 
Administrator,  Office  of  Native 
American  Programs  (in  the  case  of  an 
Indian  Housing  Authority),  in  the 
pertinent  field  offices. 
EFFECTIVE  DATE:  August  15. 1994: 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  C.  Thorson.  Director, 
Maintenance  and  Supply  Division. 
Office  of  Construction,  Rehabilitation 
and  Maintenance,  Office  of  Public  and 
Indian  Housing,  telephone  (202)  708- 
4703.  Deborah  Lalancette.  Director. 
Housing  Management  Division,  Office  of 
Native  American  Programs,  Office  of 
Public  and  Indian  Housing,  telephone 
(202)  708-2980,  or  ludith  Keeler, 
Director,  Office  of  Program  Compliance 
and  Disability  Rights,  Office  of  Fair 
Housing  and  Equal  Opportunity, 
telephone  (202)  708-2618  (voice/TDD) , 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW., 
Washington,  DC  20410.  [These  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  INFORMATKM:  The 
regulation  at  24  CFR  8.25(c)  requires 
each  Public  Housing  Agency  (PHA)  and 
Indian  Housing  Authority  (DiA) 
(collectively  referred  to  as  HAs)  to 
assess  the  need  for  dwelling  units 
within  its  jurisdictional  area  which  are 
accessible  to  individuals  with 
disabilities.  Where  the  assessment 
demonstrates  a  need  for  additional 
accessible  units,  the  HA  must  develop  a 
transition  plan  to  achieve  the  necessary 
structural  changes.  In  accordance  with 
this  regulation,  each  HA  is  to  have 
already  made  such  assessment,  and 
developed  a  transition  plan,  if  required. 
24  CFR  8.25(c)  provides  that  each  HA 
must  have  completed  the  structural 
changes  necessary  to  achieve 
accessibility  as  identified  in  the 
transition  plan  no  later  than  July  11, 
1992.  However,  the  regulation  also 
provides  that  an  HA  may  obtain  an 
extension  of  time  in  meeting  this 
deadline  under  certain  circumstances. 


Section  8.25(c)  provides  that  the 
Assistant  Secretary  for  FHEO  and  the 
Assistant  Secretary  for  PIH  may  extend 
the  deadline  to  as  late  a  date  as  July  11, 
1994  "on  a  case-by-case  determination 
that  compliance  within  that  period 
would  impose  undue  financial  and 
administrative  burdens  on  the  operation 
of  the  recipient's  public  housing  and 
multi-family  Indian  housing  program". 
This  regulation  further  provides  that  the 
Secretary  or  the  Undersecretary  may 
extend  the  time  period  for  compliance 
from  July  11, 1994,  up  until  July  11, 
1995,  in  "extraordinary  circumstances". 
To  faciUtate  the  prompt  review  of  each 
request,  the  Secretary  is  jointly 
delegating  to  the  Assistant  Secretaries 
for  FHEO  and  PIH.  and  the  Assistant 
Secretaries  are  jointly  redelegating  to 
certain  officials  in  the  field,  3ie 
authority  to  grant  an  extension  of  time 
in  "extraordinary  circumstances"  for  an 
HA  to  complete  these  structural 
changes. 

Accordingly,  the  Secretary  delegates, 
and  the  Assistant  Secretaries  for  FHEO 
and  PIH  redelegate,  authority  as  follows: 

Section  A.  Authority  Redelegated 

The  Secretary  of  Housing  and  Urban 
Development  jointly  delegates  to  both 
the  Assistant  Secretary  for  FHEO  and 
the  Assistant  Secretary  for  PIH,  who 
retain  their  authority  and  jointly 
redelegate  to  both  the  Director,  Fair 
Housing  and  Equal  Opportunity 
Division,  and  to  either  the  Director, 
Public  Housing  Division  (in  the  case  of 
a  PHA)  or  the  Administrator,  Office  of 
Native  American  Programs  (in  the  case 
of  an  IHA),  in  the  pertinent  field  offices, 
the  power  and  authority  to  grant  a  time 
extension  in  extraordinary 
circumstances  from  July  11. 1994,  for  a 
period  up  to  one  year  until  July  11. 
1995,  for  an  HA  to  comp'ete  structural 
changes  needed  (as  previously 
determined  pursuant  to  24  CFR  8.25(c)) 
to  provide  additional  units  accessible  to 
individuals  with  disabiUties.  Where  a 
particular  field  office  does  not  have  a 
Fair  Housing  and  Equal  Opportunity 
Division,  the  Director,  Fair  Housing  and 
Equal  Opportunity  Division  in  the  field 
office  which  has  responsibility  for  the 
programs  for  HAs  in  that  jurisdiction 
shall  have  the  authority  with  respect  to 
the  redelegation  within  this  notice. 

Section  B.  No  Authority  to  Redelegate 

The  authority  granted  pursuant  to 
Section  A.,  above,  may  not  be  further 
redelegated  pursuant  to  this  delegation. 

Authority:  Sec.7{d),  Department  of 
Housing  and  Urban  Development  Acl  l42 
r.S.C.  3535(d)l. 
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Dated:  August  15. 1994. 
Michael  B.  Juvic. 

General  Deputy  Assitant  Secretary  for  Public 
and  Indian  Housing. 
PauJ  WiUiuBS, 

General  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 
Henry  G.  Cisneros, 
Secretary  of  Housing  and  Urban 
Development 
|FR  Doc  94-21138  Filed  ft-25-94: 8:45  am] 

«IUJNa  cow  4210-3S-P 


DEPARTMENT  OF  THE  INTERiOR 

Bureau  of  Land  Management 

[CA-MO-4210-10;  CACA  7404,  CACA  7425, 
CACA  743a,  CACA  7853,  CAS  2320,  CAS 
2827,  CAS  3527,  CAS  2293,  CAS  4143,  CAS 
079802.  CAS  080442,  CAS  086779,  CAS 
5284] 

Notice  Of  Proposed  Continuation  of 
Withdrawals;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKHl:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture.  Forest  Service,  has 
proposed  to  continue  withdrawals  on 
550.57  acres  for  20  years  within  the 
Klamath  National  Forest.  The 
segregative  effect  on  these  withdrawals 
remains  unchanged. 

DATES:  Comments  should  be  received  on 
or  before  November  25, 1994. 
ADDRESSES:  Conunents  should  be  sent  to 
the  California  State  Director,  BUA,  2800 
Cottage  Way,  Room  E-2845. 
Sacramento,  California  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Siecionan,  BLM  California  State 
Office,  91&-978-4820. 

SUf>PLEMENTARY  INFORMATION: 

1.  CACA  7404 

The  land  is  described  as  follows: 

Nteiml  DiaUo  Meridiui.  T.  47  N.  R.  9  W., 

sec  30,  SWV«NEV4NEV«.  SE-ANW'mNEV*. 
NEV«SWV4NEV4.  NWV«SE'/.NEV4. 

The  area  described  contains  40.00  acres  in 
Sisl^iyou  County.  The  purpose  of  this 
withdrawal  is  to  protect  the  Deer  Caipp 
linger  Station. 

2.  CACA  7425 

The  land  is  described  as  follows: 

Mawt  Diabia  Meridian,  T.  45  N..  R.  8  W.. 

sec.  2.  SWV4SEV4NWV4.  NVzNE'ASW'A. 

The  area  described  contains  30  00  acres  in 
Siskiyou  County.  The  purpose  of  this 
withdrawal  is  to  protect  the  Big  Humbug 
Administrative  Site. 

3.  CACA  7438 

The  land  is  described  as  follows: 


Mount  Diablo  Meridian,  T.  45  N,  R.  10  W.. 
sec.  21.  Portion  of  ^fWV4NWV4. 

The  area  described  contains  2.52  acres  in 
Sislciyou  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Scott  Bar  Ranger 
Station. 

4.  CACA  7853 

The  lend  is  described  as  follows: 

Humboldt  Meridian,  T.  17  N,  R.  7  E..  sec 

16.  EV2NEV4SEV«.  NEV4SEV«SEV4. 

The  aaea  described  contains  30.00  acres  in 
Sisl^iyou  Count>'.  The  purpose  of  the 
withdrawal  is  to  protect  the  Indian  Creek 
Ranger  Station. 

5.  CAS  2320 

The  lend  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  19  N..  R.  7  E.. 
sec.  35.  lots  1  and  2,  SV2NEV4. 

The  area  described  contains  156.15  acres  in 
Siskiyou  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Thompson  Cave 
Area. 

6.  CAS  2827 

The  land  is  described  as  follows: 

Moonl  Diablo  Meridian,  T.  38  N.  R.  11  W.. 
sec.  21,  descr.  by  metes  and  bounds. 

The  area  described  contains  approximately 
16.00  acres  in  Siskiyou  County.  The  purjxMe 
of  the  withdrawal  is  to  protect  the  East  Fork 
Camping  Site. 

7.  CAS  3527 

The  land  is  described  as  follows: 

Mould  Diablo  Meridian,  T.  39  N..  R.  11  W.. 
sec.  36,  that  portion  lying  above  the  junction 
of  Shadow  Creek  and  the  East  Fork  of  the 
South  Fork  of  the  Salmon  River  and  to  Forest 
Highway  93. 

Humboldt  Meridian,  T.  10  N..  R.  8  E.,  sec 
28.  SV2NEV4  lot  5,  NW'ASE'A  lot  5. 

The  area  described  contains  approximately 
21.00  aores  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Shadow 
Creek  Ctmping  Site  and  the  Hoteiling  Gulch 
CdmpingSite. 

8.  CAS  2293 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  44  N,  R.  11  W., 
sec.  21,  SEV4SEV4SEV4.  EV2SVVV4SEV4SEV4; 
soc.  28,NEV4NEV4NfEV4. 

f;v^n\vv4NEV4Nev«. 

The  area  described  contains  approximately 
30.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Spring  Flat 
Campground. 

9.  CAS  4143 

The  land  is  described  as  follows: 

Moam  Diablo  Meridian,  T.  38  N..  R.  11  W.. 

(unsurveyed).  sec.  21,  descr.  by  metes  and 
l)ounds. 

The  area  described  contains  approximately 
6.2  acres  in  Siskiyou  County.  The  purpose  of 
the  withdrawal  is  to  protect  the  East  Fork 
Addition. 

10.  CAS  079602 

The  land  is  described  as  follows; 


Humboldt  Meridian,  T.  14  N..  R.  6  E.,  sec 

30.  SEV4NfEV4SWV4.  W'-^NWV4SEV4, 
(Protraction  diagram  Na  164  locates  land  in 
SW'/4,  section  28). 

The  area  described  contains  approximately 
30.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Dillon  lim 
Campground. 

11.  CAS  080442 

The  land  is  described  as  follows: 

Hmaboldt  Meridian,  T.  17  N.,  R.  7  E.,  sec. 

3,  SV2SWV4NWV«SWV4,  V/'/iSWASW'/.;  sec. 

4.  S'/2SV2NEV«SEV4,  NV2SEV4SEV4, 
SEV4SEV4SEV4;  sec  9.  NEV4NEV4NEV4. 

The  area  described  contains  approximately 
75.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Rhodonite 
Tree  Improvement  Administrative  Site. 

12.  CAS  066779 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.  48  N..  R.  8  W., 

sec.  21.  NWV4SEV4,  NV2SVVV4SEV4. 

The  area  described  contains  approximately 
60.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Beaver 
Creek  Fire  Station. 

13.  CAS  5264 

The  land  is  described  as  follows: 

Humboldt  Meridian,  T.  10  N.,  R.  7  E.. 

(unsurveyed),  sec  13.  descr.  by  metes  and 
hounds,  also  known  as  Forks  of  Salmon 
Ranger  Station. 

Mount  Diablo  Meridian,  T.  40  N.,  R.  10  W.. 
(unsurveyed),  sec.  13,  descr.  by  metes  and 
t)ounds,  also  known  as  Idlewild 
Campground. 

Mount  Diablo  Meridian,  T.  3d  N.,  R.  11  W.. 
(unsurveyed),  sec.  15.  portion  SWV4,  descr. 
by  metes  and  bounds,  also  known  as  Eddy 
Culch  Lookout. 

Mount  Diablo  Meridian,  T.  40  N..  R.  11  W.. 
sec.  29,  f>ortion  NEV4,  descr.  by  metes  and 
bounds,  also  known  as  Sawyers 
Administrative  Site. 

Mount  Diablo  Meridian,  T.  39  N.  R.  12  W., 
(unsurveyed),  sec  11,  portion  NWV4,  descr. 
by  metes  and  bounds,  also  known  as  Blue 
Ridge  Lookout. 

The  area  described  contains  approximately 
53.7  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  above 
mentioned  Forest  Service  administrative 

sites. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resoiuces. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 


Dated:  August  18, 1994. 
Nancy  J.  Alex, 
Chief,  Lands  Section. 

[FR  Doc  94-20998  Filed  8-25-94.  8  45  ami 
BUJNO  cow  4IM-40-P 

Minerals  Management  Service 

Information  Collection  Sut>mitte<l  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  for 
reapproval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  proposed 
information  collection  and  related  forms 
may  be  obtained  by  contacting  Jeane 
Kalas  at  303-231-3046.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (1010-0075). 
Washington,  DC  20503.  telephone  202- 
395-7340. 

TrTLE:  Gas  Transportation  and 
Procesang  Allowances  OMB  approval 
number:  1010-0075. 

ABSTRACT:  When  a  company  enters  into 
a  contract  to  develop,  produce,  and 
dispose  of  gas  and  associated  products 
from  Federal  or  Indian  lands,  that 
company  agrees  to  pay  the  United  States 
or  Indian  Tribe  or  allottee  a  share 
(royalty)  of  the  full  value  of  production 
from  the  leased  lands.  In  order  to 
determine  whether  the  amount  of 
royalty  tendered  represents  the  proper 
royalty  due,  it  is  necessary  to  establish 
the  value  of  allowances  beir.g  deduaed 
from  royalty  payments.  Allowances  are 
taken  for  the  cost  of  processing  the  gas 
stream  to  extract  associated  products, 
and  for  the  cost  of  transporting  the  gas 
to  the  processing  plant  and  to  the  point 
of  sale.  The  information  collected  is 
necessary  to  evaluate  the  reasonableness 
of  allowances  taken  and  to  ensure  that 
proper  royalty  payments  are  made. 

Bureau  Form  Numbers:  MMS-4109. 
MMS-4295. 

Frequency:  Annually,  or  when 
contracts  are  changed  or  terminated. 

Description  of  Respondents:  Gas 
product  companies. 

E^mated  Completion  Time: 
Average — 3  hours. 

Annual  Responses:  5  535. 

Annual  Burden  Hours:  16,153. 

Bureau  Clearance  Officer  Arthur 
Quintana,  (703)  787-1101. 
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Dated:  July  20. 1994. 
James  W.  Shaw. 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  94-21070  Filed  8-25-94;  8:45  am] 

BIUMQ  CODE  4310-MR-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32SS6] 

minols  Central  Corporation— Common 
Control— ininois  Central  Railroad 
Company  and  The  Kansas  City 
Southern  Railway  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  profiling  notification 

and  request  for  comments. 

SUliSMARY:  Pursuant  to  49  CFR  1180.4(b). 
applicants  have  notified  the 
Commission  of  their  intent  to  file  an 
application  seeking  approval  for  Illinois 
Gentral  Corporation's  (IC)  acquisition  of 
control  of  and  merger  with  Kansas  City 
Southern  Industries  Inc..  and  the 
resulting  common  control  of  Illinois 
Central  Railroad  Company  and  The 
Kansas  City  Southern  Railway  Company 
by  IC  The  Commission  finds  this  to  be 
a  major  transaction  as  defined  in  49  CFR 
part  1180.  Applicants  have  proposed  an 
accelerated  procedural  schedule,  and 
the  Commission  invites  interested 
persons  to  conunent  on  it. 
DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  September  12, 
1994.  Applicants'  reply  is  due  by 
September  22. 1994. 

AOOAESSES:  An  original  and  20  copies  of 
all  documents  must  refer  to  Finance 
Docket  No  3?556  and  be  sent  to:  Office 
of  the  SeciL.-ry.  Case  Control  Branch. 
Attn:  Finance  Docket  No.  32556. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Dettmar.  (202)  927-5660.  [TDD 
for  hearing  impaired:  (202)  927-5721.1 

Ln  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  applicants'  representative: 
Robert  P.  vom  Eigen.  Hopkins  &  Sutter. 
888  Sixteenth  Street.  N.W..  Washington, 
DC  20006. 

SUP«»LEI«ENTARY  INFORMATION:  Or  July 
29.  1994,  Illinois  Central  Corporation 
(IC).  Illinois  Centra'  Railroad  Company 
(ICRR).  Kansas  Citv  Southern  Industries 
Inc.  (KCSl).  and  The  Kansas  City 
Southern  Railway  Company  (KCSR) 
(collectively  applicants)  filed  a  notice  of 
intent  indicating  that  IC  will  file  an 
application  seeking  Commission 
approval  and  authorization  under  49 


U.S.C.  11343-47  for  (1)  IC's  acquisition 
of  control  of  and  merger  with  KCSI;  and 
(2)  the  resulting  common  control  of 
ICRR  and  KCSR  by  IC. 

In  this  transaction,  IC  will  acquire 
100%  of  the  stock  of  KCSI.  The 
acquisition  will  occur  as  part  of  a 
transaction  in  which  (1)  KCSI  will  effect 
a  reorganization  in  which  it  distributes 
complete  ownership  of  its  financial 
services  and  information  processing 
operations  to  the  holders  of  KCSPs 
common  stock;  and  (2)  IC  will  place  its 
stock  in  ICRR  into  an  independent 
voting  trust.'  Applicants  state  that, 
while  awaiting  approval  of  the 
transaction  by  the  Commission,  ICRR 
and  KCSR  will  be  operated 
independently.  The  parties  anticipate 
that  the  independent  voting  trust  will 
terminate  upon  approval  of  the 
transaction  by  this  Commissioo. 

Applicants  state  that,  after  the 
reorganization  has  occurred,  IC  and 
KCSI  intend  to  consummate  the  merger 
in  which  KCSI  will  be  merged  with  IC 
and  the  separate  existence  of  KCSI  will 
cease. 

Applicants  will  use  the  year  July  1. 
1993  to  June  30. 1994,  for  purposes  of 
the  impact  analyses  to  be  filed  in  their 
application.  Applicants  anticipate  filing 
their  application  on  or  about  November 
1,1994. 

The  Commission  finds  that  this  is  a 
major  transaction,  as  defined  at  49  CFR 
1180.2(a),  as  it  is  a  control  U^nsaction 
involving  two  or  more  class  I  railroads. 
The  application  must  conform  to  the 
regulations  set  forth  at  49  CFR  part  1180 
and  must  contain  all  ijiformation 
required  there  for  msjor  transactions, 
except  as  modified  by  any  advance 
waiver.  Applicants  are  also  required  to 
submit  maps  with  overlays  that  show 
the  existing  routes  of  both  carriers  and 
their  competitors. 

By  ijetition  filed  August  5, 1994. 
applicants  sought  epproval  of  a 
protective  order  to  protect  confidential, 
highly  confidential,  and  proprietary 
informatioD.  including  contract  terms, 
shipper-specific  traffic  data,  and  other 
traffic  data  to  be  submitted  in 
connection  with  the  concrol  application. 
A  protective  order  was  approved  in  a 
decision  served  August  12. 1994. 

Also  on  August  5, 1994,  applicants 
filed  a  petition  to  establish  a  procedural 
schedule.  The  Commission  seeks 
comments  now  on  applicants'  proposed 
procedural  schedule.  Applicants' 


'  On  August  16.  1994.  IC  roquesled  jnder  4S  CTR 
1013.3<al.  an  informal  opinion  from  the  SecreUrv 
of  the  Commiinan  thai  the  prapuaed  roling  trust 
anangement  will  insulate  IC  from  any  vioiatinn  of 
the  Uitentdte  Conunorce  .\ct  pending  approval  of 
lheapplir.ation. 
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proposed  procedural  schedule  is  as 
follows:^ 

Proposed  Procedural  Schedule 

F    Primary  application  filed. 

F+30    Commission  notice  of 
acceptance  of  primary  application 
published. 

F+75    Comments  on  primary 
application  (except  EXDJ,  DOT)  due, 
including  first  list  of  protective 
conditions  or  other  affirmativerelief  to 
be  sought. 

F+90    DOJ,  DOT  comments  on 
primary  application  due. 

F+IOS    Second  lists  of  protective 
conditions  due. 

F+120    Responsive  applications  due; 
opposition  to  primary  application  due. 

F+150    Commission  notice  of 
acceptance  of  responsive  applications 
published. 

F+180    Government  parties'  evidence 
due;  opposition  to  responsive 
applications  due;  rebuttal  with  respect 
to  primary  application  due. 

F-f  205    Responses  to  government 
parties'  evidence  due;  rebuttal  in 
support  of  responsive  applications  due. 

F+220  to  F+225    Hearing  on  all 
evidence;  witnesses  to  be  cross- 
examined  only  to  the  extent  S])ecific 
need  is  shown  in  order  to  resolve 
material  issues  of  disputed  fact. 

F+246    Opening  briefs  due. 

F-f256    Reply  briefs  due. 

F+270    Oral  argvunent. 

F+365    Final  decision. 

Under  the  proposal,  immediately 
upon  each  evidentiary  filing,  the  filing 
party  will  place  all  documents  relevant 
to  the  filing  (other  than  documents  that 
are  privileged  or  otherwise  protected 
from  discovery)  in  a  depository  open  to 
all  parties,  and  will  make  its  v^tnesses 
available  for  discovery  depositions. 
Access  to  documents  subject  to  • 
protective  order  will  be  appropriately 
restricted.  Parties  seeking  discovery 
depositions  may  proceed  by  agreement. 
Relevant  excerpts  of  transcripts  will  be 
received  in  lieu  of  cross-examination  at 
the  hearing,  unless  cross-examination  is 
needed  to  resolve  material  issues  of 
disputed  fact.  Discovery  on  responsive 


'  In  addition  to  submitting  an  original  and  20 
copies  of  all  docunMnts  filed  with  the  Commission. 
the  parties  are  encouraged  to  submit  all  pleadings 
and  attachments  a»  computer  data  contained  on  a 
3.5-inch  noppy  diskette  which  is  formatted  for 
WordPerfect  5.1  (or  formatted  so  that  it  can  be 
converted  by  WordPerfect  5.1).  The  computer  data 
contained  on  the  computer  diskettes  submitted  are 
subiect  to  the  protective  order  attached  to  the 
Commission's  decision  served  August  12. 1994,  and 
(his  information  is  tor  the  exclusive  use  of 
Commission  employees  working  directly  on  review 
of  substantive  matters  in  this  proceeding.  The 
flexibility  provided  by  such  computer  file  data  will 
facilitate  expedited  review  bv  the  Commission  and 
its  staff. 


applications  will  begin  immediately 
upon  their  filing. 

The  proposed  schedule  contains 
substtntially  shorter  time  periods  than 
those  provided  for  in  our  rules  at  49 
CFR  1180.4(a)-(e).  For  example. 
§  1180.4(e)  tracks  the  statute  at  49  U.S.C. 
11343(b)(3)  and  requires  that  the 
evidentiary  proceedings  for  a  major 
transaction  be  completed  in  24  months 
after  acceptance  of  the  primary 
application,  with  a  final  decision  to  be 
issued  within  180  days  thereafter. 

We  invite  interested  persons  to 
submit  written  comments  on  the 
proposed  procedural  schedule. 
Comments  must  be  filed  by  September 
12, 1994.  Applicants  may  reply  by 
September  22, 1994. 

Decided:  August  22, 1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan.  Commissioner 
Simmons  did  not  participate  in  the 
disposition  of  this  phase  of  the  proceedings. 
Anne  K.  Quinlan, 
Acting  Secretary. 
IFR  Doc.  94-21097  Filed  8-25-94;  8:45  am] 

KLUHa  CODE  703S-01-P 


[Docktt  No.  AB-167  (Sub-No.  1127)] 

Consolidated  Rail  Corporation- 
Abandonment— Between  Schneider,  IN 
and  Danville,  IL  In  Lake,  Newton, 
Benton,  and  Warren  Counties,  IN  and 
Vermilion  County,  IL 

The  Commission  has  found  that  the 
public  convenience  and  necessity 
permit  Consolidated  Rail  Corporation 
(Conrail)  to  abandon  its  76.2-mile 
Danville  Secondary  line  extending  from 
Schneider,  IN  (milepost  33.0)  to 
Danville,  IL  (milepost  109.2),  in  Lake, 
Newton,  Benton,  and  Warren  Counties, 
IN  and  Vermilion  County,  IL,  subject  to 
a  condition  relating  to  the 
discontinuance  of  trackage  rights  over 
the  line  by  Soo  Line  Railroad  Company. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  *vith  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  Notice.  The 
following  notation  must  be  typed  in 
boldface  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Office  of  Proceedings,  AB-OFA."  Any 


offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S,C.  10905 
and  49  CFR  1152,27. 

Decided:  August  19, 1994. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Anne  K.  Quinlan, 
Acting  Secretary. 

[PR  Doc.  94-21183  Filed  8-2S-94;  8:45  am) 
BILLING  CODE  7038-01-P 


[Docket  No.  AB-55  (Sub-No.  488X)] 

CSX  Transportation,  inc.— 
Abandonment  Exemption  and 
Discontinuance  of  Trackage  Rights 
Exemption— in  Rockbridge  County,  VA 

The  Commission,  under  49  U.S.C. 
10505,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903,  et  seq., 
the  abandonment  by  CSX 
Transportation,  Inc.  (CSXT)  of  a  portion 
of  its  railroad  from  milepost  CPJ-9.34  at 
Loch  Laird  to  milepost  CPJ-12.0  at 
Buena  Vista,  and  to  discontinue 
trackage  rights  over  the  Norfolk  and 
Western  Railway  (N&W)  between 
Glasgow  and  Loich  Laird,  in  Rockbridge 
County,  VA.  The  exemption  is  granted 
subject  to  standard  labor  protective 
conditions. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Charles  M. 
Rosenberger,  500  Water  Street, 
Jacksonville,  FL  32202. 

This  exemption  is  effective  on 
September  25, 1994.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152,27(c)(2) 
must  be  filed  by  September  2, 1994,  and 
petitions  to  stay  must  be  filed  by 
September  12, 1994.  Requests  for  a 
public  use  condition  under  49  CFR 
1152.28(a)(2)  must  be  filed  by 
September  15. 1994.  Petitions  to  reopen 
must  be  filed  by  September  20, 1994. 
For  further  information,  contact  Joseph 
H.  Dettmar,  (202)  927-5660. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  D.C.  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services:  (202) 
927-5721.J 

Decided:  August  17,  1994. 
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By  the  Commissioa.  Chairman  McDonald. 
Vice Chairroan  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Anne  K.  Quinlan, 
Acting  Secretary 

(FR  Doc.  94-21112  Filed  8-2S-94;  3.45  am] 
BILLMO  CODE  703S-Ot-P 


[Doctot  No.  AB-3S2  (Sub4«o.  3X)] 

Texas  and  Oklahoma  R.R.  Co.— 
Abandonment  Exemption— In  Foard 
and  wnibarger  Countias,  TX 

Texas  and  Oklahoma  R.R.  Co.  (T&O) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  16.81  mile 
portion  of  its  rail  line  between  milepost 
480.19  near  the  Texas-Oklahoma  State 
Line  in  Wilbarger  County,  TX.  and 
milepost  497.0  near  Chillicothe,  TX.  in 
Foard  County.  TX.» 

T&O  has  certified  that:  (1)  no  local  or 
overhead  traHic  has  moved  over  the  line 
for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Coimnission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (3)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),^  49  CFR 

1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment — Goshen.  360  LCC 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 


■  The  line  segmeot  sought  to  be  abandoned  here 
is  included  in  the  li6.49Hmile  rail  line  which  wag 
proposed  for  abandonment  in  Texas  and  OkJahonta 
BR.  Companjf— Abandonment  Exemption — 
Between  77ie  Oklahoma-Tejios  State  Une  And 
Orient  /unction  (Sweetwater),  Texas.  Docket  No. 
AB-36Z  (Sob-No.  2X1,  (KX  »eived  Mar.  25.  19»t). 
That  requett  was  denied  because  the  Commisaion 
was  MiaUe  to  raacb  •  maiarity.  TK)'s  petition  for 
reconsidaratioD  In  that  proceeding  is  pending 
before  the  Commission. 

'The  Commission's  Section  of  Envi.-onmental 
Analysis  has  sliowvd  T*0  to  meet  the  foregoing 
reqniranwnts  based  on  the  environmental  and 
historic  report  stifanutted  in  the  Docket  No.  AB-362 
(Sub-No.  2X)  because  the  conditions  relating  to  the 
line  segment  involved  here  have  not  changed  since 
'hp  previous  report  was  submitted. 


assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  25,  1994.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).*  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  '  must 
be  filed  by  September  6, 1994.  Petitions 
to  reopen  or  requests  for  pubhc  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  15. 1994.  with: 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives:  Richard  H. 
Streeter,  Barnes  &  Thomburg,  1815  H 
Street.  Suite  800.  Washington.  DC 
20006. 

If  the  notice  of  exemption  contains 
false  or  misleadiag  information,  the 
exemption  is  void  ab  initio. 

T&O  has  filed  an  environmental 
report  in  Docket  No.  AB-362  (Sub-No. 
2X)  which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  or  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  8  revised 
environmental  assessment  (EA)  by 
August  31. 1994.  Interested  persons  may 
obtain  a  copy  of  the  EA  from  SEA  bv 
writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission.  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided;  August  22,  1994. 


■'  A  stay  will  be  routinely  issued  by  the 
Commissioa  in  those  proceedings  where  an 
infomed  decide  on  envinmirental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  inrestigatton)  cannot  be  made  prior  to 
the  effective  dale  of  the  notice  of  exemption.  See 
Exemption  of  Out-ofService  Rail  Lines.  5  LCC2d 
377  (1989).  Any  estity  seeking  a  slay  involving 
enviroiunentai  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  crdet  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Ahandonwent — O^ers  of 
Fman  Assist..  4  l.CCZd  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail  use 
rcqucM  as  long  as  H  retains  ^sdiction  to  da  so. 


By  the  Commission.  David  M.  Konsrhnik. 
Director,  Office  of  Proceedings. 
Aane  K.  Quinlaa. 
Acting  Secretary. 

[FR  Doc  94-21098  Filed  »-2S-94:  8:45  am) 
BaUNO  CODE  Toas-ot-p 


DEPARTiyiEffr  OF  JUSTICE 

Notica  of  Lodging  of  Conaant  Decraa 
Undar  Iha  Claan  Water  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7. 
notice  is  hereby  given  that  on  July  26, 
1994,  a  proposed  Consent  Decree  in 
United  States  v.  IBP  inc..  Civil  Action 
No.  94-4072.  was  lodged  with  the 
United  States  District  Court  for  tlie 
Central  District  of  Illinois.  In  this  action, 
the  United  States  sought  injunctive 
relief  and  civil  penalties  against  IBP  inc. 
("IBP")  pursuant  to  Section  309  of  the 
Clean  Water  Ad  ("tlie  Act").  33  U.S.C. 
1319.  for  violations  of  Section  301  of  tJie 
Act,  and  certain  terms  and  conditions  of 
the  National  Pollutant  Discharjje 
Elimination  System  ("NPDES")  permit 
for  IBP's  Joslin.  Illinois  facilitv.  Ln 
addition,  the  Stats  of  lUiiiois  filed  a 
complaint  in  interveiition.  asserting 
claims  against  IBP  for  violations  of  the 
Illinois  Protection  Art.  Ill  Rev.  Stat. 
1991  Ch.  Ill  Vz  1  1009(^1.  and  35  111. 
Adm.  Code  201.141. 

The  propcKed  Consent  Decree 
requires  IBP  to  construct  an  expansion 
to  its  current  wastewater  treatment 
system  to  treot  ammonia  nitrogen,  and 
the  proposed  Decree  establishes  a 
schedule  for  achieving  compHance  with 
the  ammonia  nitn^gen  effluent  limit  in 
IBP's  NPDES  permit.  Dunng 
construction  of  the  treatment  plant 
expansion.  IBP  is  required  to  comply 
v\ith  interim  ammonia  nitrogen  limits 
specified  in  the  proposed  Consent 
Decree.  In  all  other  respects,  the 
proposed  Consent  Decree  requires  IBP 
to  treat  and  monitor  pollutants  from  its 
Joslin  facility  in  accordance  with  the 
terms  of  its  NPDES  permit  and 
applicable  rules  relating  to  wastewater 
from  meat  pnx:essing  and  leather 
tanning  facilities.  The  proposed  Decree 
also  requires  IBP  to  pay  a  civil  penalty 
of  $250,000  to  the  United  States  and  a 
separate  $30,000  civil  penalty  to  the 
State  of  Illinois. 

The  Department  of  Jiistice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
fi^m  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  D.C  20530.  All  comments 
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should  refer  to  United  States  v.  IBP  inc., 
DJ  Ref.  #  90-5-1-1-3730. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  100  N.E.  Monroe  Street, 
Peoria,  Illinois  61602,  and  at  the  Office 
of  Regional  Counsel,  United  States 
Environmental  Protection  Agency. 
Region  V.  200  West  Adams  Street,  29th 
Floor,  Chicago,  Illinois  60606.  Copies  of 
the  proposed  Consent  Decree  may  also 
be  examined  at  the  Consent  Decree 
Library,  1120  G  Street  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
In  requesting  a  copy,  please  enclosed  a 
check  in  the  amount  of  $5.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
loel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  94-20997  Filed  8-25-94;  8:45  am) 

BILUNQ  COM  4410-01-M 


Notice  of  Lodging  of  Settlement  Under 
the  Clean  Air  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  August  5, 
1994,  a  proposed  Joint  Stipulation  and 
Order  in  United  States  v.  Styrotech  Inc.. 
Civil  Action  No.  4-92-912,  wras  lodged 
with  the  United  States  District  Court  for 
the  District  of  Minnesota.  This  action 
was  brought  pursuant  to  Section  113  of 
the  Clean  Air  Act  ("the  Act").  42  U.S.C. 
7413,  to  obtain  injunctive  relief  and 
civil  penalties  for  violations  of  Section 
165  of  the  Act.  42  U.S.C.  7475,  and 
applicable  requirements  of  40  CFR  52.21 
and  the  Minnesota  State 
Implementation  Plan,  at  an  expanded 
polystyrene  manufacturing  facility  in 
Minneapolis,  Minnesota. 

The  proposed  Joint  Stipulation  and 
Order  prohibits  Styrotech  Inc. 
("Styrotech")  from  operating  its  existing 
expanded  polystyrene  manufacturing 
facility  except  in  compliance  with 
Section  165  of  the  Act,  40  CFR  52.21, 
and  applicable  provisions  of  the 
Minnesota  State  Implementation  Plan. 
In  addition,  pending  issuance  of  a  final 
air  emission  facility  permit  for 
Styrotech's  existing  facility,  the 
proposed  Joint  Stipulatlcn  and  Order 
requires  Styrotech:  (1)  to  comply  with 
all  terms  and  conditions  of  draft  permit 
no.  2304-90-OT-l  previously  issued  by 
the  Minnesota  Pollution  Control  Agency 
("MPCA"),  and  (2)  to  maintain  records 
concerning  specified  matters  relating  to 
operations  at  the  facility.  Further,  the 


Joint  Stipulation  and  Order  requires 
Styrotech  to  pay  a  civil  penalty  of 
$40,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed  Joint 
Stipulation  and  Order  for  a  period  of  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  All  comments 
should  refer  to  United  States  v. 
Styrotech  Inc..  DJ  Ref.  #  90-5-2-1-1599. 

The  proposed  Joint  Stipulation  and 
Order  may  be  examined  at  the  office  of 
the  United  States  Attorney,  110  South 
4th  Street,  Minneapolis,  MN  55401,  and 
at  the  Office  of  Regional  Counsel, 
United  States  Environmental  Protection 
Agency,  Region  V,  200  West  Adams 
Street,  29th  Floor,  Chicago.  Illinois 
60606.  Copies  of  the  proposed  Joint 
Stipulation  and  Order  may  also  be 
examined  at  the  Consent  Decree  Libran,'. 
1120  G.  Street  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Joint 
Stipulation  and  Order  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$2.50  (25  cent  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 

Joel  M.  Grass, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

|FR  Doc.  94-20996  Filed  8-25-94;  8:45  am] 
BILUNO  CODE  4419-01-M 


Antitrust  Division 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement;  United 
States  of  America  v.  AT&T  Corp.  and 
McCaw  Cellular  Communications,  Inc. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b}-(h),  that  a  proposed 
Final  Judgment,  Stipulation  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  District  Court 
for  the  District  of  Columbia  in  United 
States  of  America  v.  ATd'TCorp.  and 
McCaiv  Cellular  Communications.  Inc. 
Civil  Action  No.  94-01555  (HHG).  The 
proposed  Final  Judgment  is  subject  to 
approval  by  the  Court  after  the 
expiration  of  the  statutory  60-day  public 
comment  period  and  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(b)-(h). 

The  Complaint  alleges  that  the 
propose  acquisition  by  AT&T  Corp. 
("AT4T")  of  McCaw  Cellular 


IMI 


Communications,  Inc.  ("McCaw") 
violates  Section  7  of  the  Qayton  Act,  as 
amended,  15  U.S.C.  18,  in  the  market.? 
for  cellular  service,  cellular 
infrastructure  equipment  and 
interexchange  service  to  cellular 
subscribers. 

The  proposed  Final  Judgment 
contains  substantive  obligations  and 
restrictions  that  should  substantially 
mitigate  the  incentive  and  abiUty  of  the 
mei^ed  AT&T-McCaw  to  constrain  the 
actions  of  McCaw's  cellular  service 
competitors.  The  proposed  Final 
Judgment  provides  for  separate 
subsidiary  requirements  and  restrictions 
on  the  flow  of  certain  confidential 
information  within  the  combined 
AT&T/McCaw  entity;  obligates  AT&T  to 
continue  to  deal  with  its  customers  on 
terms  in  place  prior  to  the  merger,  and 
on  terms  not  less  favorable  than  those, 
offered  to  McCaw;  obligates  AT&T  to 
assist,  and  not  to  interfere,  with  an 
incumbent  customer's  decision  to 
change  infrastructure  suppliers;  and     " 
requires  a  buy-back  provision  that 
would  reduce  the  lock-in  effect  by 
lowering  the  cost  for  a  competitor/ 
customer  to  switch  suppliers  in  the 
event  that  AT&T  fails  to  comply  with  its 
obligations  to  its  customers  under  the 
judgment. 

Next,  the  proposed  Final  Judgment 
requires  McCaw  cellular  systems  to 
provide  equal  access  to  interexchange 
competitors  of  AT&T,  which  is  not  now 
provided  in  most  McCaw  systems, 
thereby  increasing  competition  in  the 
provision  of  interexchange  services  to 
cellular  customers. 

Finally,  the  proposed  Final  Judgment 
restrains  McCaw  from  providing  certain 
confidential  information  of  other 
cellular  infrastructure  equipment 
suppliers  to  AT&T's  manufacturing 
division  to  prevent  anticompetitive 
harm  to  the  cellular  infrastructure 
equipment  market. 

Public  comment  is  invited  within  the 
statutorj'  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Conunents 
should  be  directed  to  Richard 
Liebeskind,  Assistant  Chief, 
Communications  and  Finance  Section, 
Room  8104,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  4th  Street,  NW 
Washington,  DC  20001. 

Copies  of  the  Complaint,  proposed 
Final  Judgment  and  Competitive  Impact 
Statement  are  available  for  inspection  in 
Room  3229,  Department  of  Justice, 
Washington.  DC  and  at  the  OfBce  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia. 
Washington,  DC. 


Federal  Register  /  Vol.  59.  No.  165  /  Friday.  August  26,  1994  /  Notices 


44159 


Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
Steven  C  Sunshine, 

Deputy  Assistant  Attorney  General.  Antitrust 
Dnision. 

Stipulation 

Uiiitod  States  of  America,  Plaintiff  v.  .\T&T 
Corp.  and  McCaw  Cellular  Qimmunications. 
Inc.,  Defendants.  Civil  Action  No.  1:94- 
CV01555  Judge  Harold  Greene  Piled:  7/15/94. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Pro(»dures  and 
Penahies  Act,  15  U.S.C.  16,  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent. 

2.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entr>' 
of  the  Final  Judgment,  unless  AT&T  or 
McCaw  certify  to  the  Department  that 
this  transaction  has  been  abandoned, 
and  withdrew  its  applicable  filing  made 
under  the  Hart-Scott-Rodino  Antitrust 
Improvement  Act,  15  U.S.C.  18a,  in 
which  case  the  proposed  Final 
Judgment  or  Final  Judgment  will  be 
withdrawn  or  vacated  and  the  action 
dismissed. 

3.  Plaintiff  may  writhdraw  its  consent 
to  this  proposed  Final  Judgment  at  any 
time  before  the  entry  of  the  proposed 
Final  Judgment  by  serving  notice  thereof 
en  defendants  and  by  filing  that  notice 
..'ith  the  Court.  In  the  event  plaintiff 
withdraws  its  consent  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  this  Stipulation  will 
be  of  no  effect  whatsoever,  and  tlie 
making  of  this  Stipulation  shall  be 
without  prejudice  to  any  party  in  this  or 
any  other  proceeding. 

4.  In  the  event  of  a  final  and 
unappealable  order  determining  that 
entry  of  this  Final  Judgment  would  be 
contrary  to  the  public  interest,  or 
otherwise  constituting  a  decision  on  the 
merits  that  the  proposed  Final  Judgment 
should  not  be  entered,  and  absent  other 
agreement  between  these  parties,  the 
parties  will  continue  to  abide  by  and 
comply  with  Section  III  of  this  Final 
Judgment  until  this  action  is  finally 
adjudicated  or  dismissed. 

5.  The  Stipulation  by  the  United 
States  to  entry  of  this  Final  Judgment  is 
not  intended  to,  does  not,  and  shall  not 
be  deemed  to  constitute  a  statement  of 
position  by  the  United  States  as  to  the 


appropriate  scope  of  local  cellular 
service  areas.  Notwithstanding  any 
provision  of  the  Final  Judgment,  the 
United  States  may  at  any  appropriate 
time  seek  orders  from  the  Court 
eliminating  one  or  more  of  the 
exception  to  the  general  definition  of 
Local  Cellular  Service  Areas  contained 
in  Section  n.Q  of  the  Final  Judgment. 

6.  AT&T  and  McCaw  hereby  stipulate 
that  it  will  not  move  to  modify  the  Final 
Judgment,  if  entered  in  the  form 
attached  hereto,  for  eighteen  m.onths 
following  commencement  of  this  action, 
except  with  the  consent  of  the  United 
States. 

7.  AT&T  hereby  irrevocably  waives 
any  right  it  may  have  to  appeal  or 
otherwise  challenge  in  any  court  any 
determination  by  the  United  States  or  by 
any  independent  fact-finder  pursuant  to 
Section  V.E.  of  the  Final  Judgment,  if 
entered  in  the  form  attached  hereto. 

Dated:  July  15, 1994. 
Anne  K.  Biiigarrian. 
Assistant  Attorney  General 
Steven  C.  Sunshine. 
Deputy  Assistant  Attorney  General 

Antitrust  Division.  U.S.  Department  of 
Justice,  Washington,  DC  20530. 

Richard  L.  Rosen. 

Chief. 

Richard  Liebesi^jnd, 

Assistant  Chief. 

Luin  P.  Fitch.  Jr.. 

Jonathan  E.  Lee. 

Deborah  R.  Maist-l, 

Brent  E.  Marshall, 

Patrick  J.  Pascarella, 

Don  Allen  Resnikoff, 

N.  Scott  Sacks, 

Kathleen  M.  Soltero. 

Robert  J.  Zastrow, 

Attorneys. 

Communications  and  Finance  Section, 

Antitrust  Division.  555  Fourth  Street,  .MW., 

Washington,  DC  20001.  (202)  514-5621. 

Attorneys  for  the  United  States. 

John  D.  Zeglis. 

.Mark  C  Ro^r.nblum, 

ATS-TCorp  .  295  North  Maple  Avenue. 

Basking  Ridge.  New  Jersey  07920.  (908)  221- 

3539. 

Attorneys  for  AT&T  Corp. 
Douglas  I.  Brandon. 

McCaw  Cellular  Communications.  Inc..  1150 
Connecticut  Awnue.  N'W..  Washington,  DC 
20036.  (2021223-9222. 

Attorneys  for  McCaw  Cellular 
Communications.  Inc. 

Final  Judgment 

United  States  of  America,  Plaintiff,  v. 
AT&T  Corp.  and  McCaw  Cellular 
Communications,  inc..  Defendants.  Civil 


Action  No.  1:94-CV01555  Judge  fiarold 
Crcene  Filed:  7/15.'94. 

Plaintiff,  the  United  States  of 
America,  having  filed  its  complaint 
herein  on  July  15,  1094;  the  parties,  by 
their  respective  attorneys,  having 
consented  to  the  entry  of  this  Final 
Judgment;  and  without  this  Final 
Judgment  constituting  any  evidence  or 
admission  by  any  party  with  respect  to 
any  issue  of  fact  or  law  herein; 

Now,  therefore,  before  the  taking  of 
any  testimony,  without  trial  or 
adjudication  of  any  issue  of  fact  or  law. 
and  upon  the  consent  of  the  parties,  it 
is  hereby  Ordered,  Adjudged,  and 
Decreed  as  follows: 

1 

Jurisdiction 

This  Court  has  jurisdiction  over  the 
parties  and  the  subject  matter  of  this 
action.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
again.st  the  defendants  under  Section  7 
of  the  Clayton  Act.  as  amended  (15 
U.S.C.  18)'. 

II 

Definitions 

As  used  in  this  Final  Judgment: 

A.  Affiliate  means  a  corporation  or 
partnership  in  which  AT&T  or  McCaw, 
as  the  case  may  be,  has  a  direct  or 
indirect  voting  interest  of  greater  than 
fifty  percent,  or  the  right,  power  or 
ability  to  control. 

B.  AT&T  means  AT&T  Corp.  f>nd  its 
Affiliates  other  than  McCaw. 

C.  AT&T  Equipped  Cellular  System 
means  a  Cellular  System  in  which  the 
Cellular  Carrier  has  obtained  Cellular 
Infrastructure  Equipment  from  AT&T. 

D.  AT&T  Network  Wireless 
Infrastructure  Unit  means  the  division, 
subsidiary  or  other  business 
organization  of  AT&T's 
telecommunications  equipment 
manufacturing  subsidiary  ("AT&T 
Netwoik  Systems")  that  manufactures 
Cellular  and  Wireless  Infrastructure 
Equipment. 

E.  Cellular  Carrier  means  an  entity 
that  is  a  carrier  within  the  meaning  of 
the  Communications  Act  of  1934  and 
that  provides  Cellular  Services. 

F.  Cellular  Digital  Packet  Data 
Services  means  a  service  that  is  offered 
in  accord  with  Internet  TCP/IP  Protocol 
Suite  and  OSI  Suite  as  defined  by 
Internet  RFC  791  or  any  functionally 
equivalent  service  in  which 
multiprotocol  network  services 
providing  wireless  packet  data  to 
wireless  communications  users  are 
ofliered  by  delivering  data  to  a 
centralized  switching  or  routing  point 
from  which  the  data  is  transferred  or 
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routed  to  a  destination  in  the  Local 
Cellular  Service  Area  (which  may  be  an 
Internet  node)  designated  by  the 
customer  or  to  an  Interexchange  Carrier 
chosen  by  the  customer  on  an 
unbundled  and  nondiscriminatory  basis 
at  a  point  within  the  Local  Cellular 
Service  Area  in  which  the  centralized 
switching  or  routing  point  is  located. 

G.  Cellular  Infrastructxire  Equipment 
means  cell  sites,  mobile  switching 
equipment,  afid  other 
telecommunications  products  (hardware 
and  software)  which  are  purchased  by 
Cellular  Carriers  for  the  provision  of 
Cellular  Services.  It  does  not  include 
transmission  media  or  other 
Telecommunications  Equipment  not 
specifically  developed  for  use  in  a 
Cellular  System  [e.g.,  cable  or  fiber) 
unless  such  equipment  is  not 
compatible  with  other  manufacturers' 
Cellular  Infrastnicture  Equipment.  It 
does  include  the  equipment  used  to 
terminate  transmission  media  [e.g.,  D4 
channel  banks)  and  the  radio  equipment 
used  to'transmit  telecommunications 
within  a  Cellular  System. 

H.  Cellular  Services  mean  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Services  provided 
pursuant  to  part  22,  subpart  K  of  the 
rules  of  the  Commissidn  (47  CFR 
22.900-22.945),  whether  provided 
solely  or  principally  on  those 
frequencies  designated  in  47  CFR 
22.902. 

I.  Cellular  System  means  the 
integrated  mobile  switching,  cell  sites, 
and  other  facilities  which  are  operated 
or  controlled  by  a  Cellular  Carrier  and 
used  to  provide  Cellular  Services  in  an 
area. 

).  Commission  means  the  Federal 
Communications  Commission. 

K.  Control  means  the  power  to  direct 
or  to  cause  the  direction  of  the 
management  and  policies  of  a 
corporation  or  a  partnership,  whether 
through  ownership  of  voting  securities, 
by  contract,  or  otherwise. 

L.  Development  Team  means  a 
discrete  and  identified  group  of 
employees  responsible  for  the 
development  of  Telecommunications 
Equipment,  i.e.,  the  design  and 
development  of  technology  platforms, 
products  (including  associated 
documentation  and  training),  and 
associated  engineering  and  testing.  The 
specific  responsibilities  of  Development 
Teams  may  be  modified  in  compliance 
plans  filed  pursuant  to  Section  VILA  of 
this  Final  Judgment. 

M.  Exchange  Access  means  ser\ices, 
functions,  and  activities  that  a  cellular 
carrier  performs,  or  may  hereafter 
choose  to  ijerform,  in  connection  with 


the  origination,  routing,  or  termination 
of  interexchange  calls. 

N.  Interexchange  Carrier  means  a  firm 
that  is  a  carrier  within  the  meaning  of 
the  Communications  Act  and  that 
provides  Interexchange  Services. 

O.  Interexchange  Services  means 
telecommunications  service  for  hire 
between  one  of  the  Local  Cellular 
Service  Areas  specified  in  paragraph 
II((3)  and  a  point  in  some  other  area. 

P.  Interexchange  Traffic  Routing 
means  sorting  interexchange  calls  by 
destination  and  routing  calls  over 
din^arent  trunk  groups  or  other  facilities 
depending  on  the  call's  destination. 

Q.  Local  Cellular  Service  means  the 
provision  of  Cellular  Service  between 
points  within  areas  ("Local  Cellular 
Service  Areas")  in  which  the  Bell 
Operating  Companies  or  their  affiliates 
are  authorized  today,  or  hereafter 
become  authorized,  to  provide  cellular 
exchange  services  without  any  equal 
access  obligation  under  the  provisions 
of  the  MFJ,  any  orders  entered  under  it, 
or  any  legislation  tliat  supersedes  or 
modifies  it.  including  generic  orders 
that  for  the  purposes  of  this  Final 
Judgment  shall  be  construed  to  apply  to 
McCbw  Cellular  Systems  as  if  such 
Cellular  Systems  were  Bell  Operating 
Companies'  Cellular  Systems,  except 
that,  for  purposes  of  this  order,  and 
subject  to  further  order  of  this  Court:  (i) 
The  Spokane  (Washington)  LATA  676 
shall  include  all  of  Yakima  MSA  191; 
(ii)  the  Seattle  (Washington)  LATA  674 
shall  include  Tacoma  MSA  82;  (iii)  the 
Portland  (Oregon)  LATA  672  shall 
include  Eugene  MSA  135,  Medford 
MSA  229  and  Salem  MSA  148:  (iv)  the 
Minneapolis  (Minnesota)  LATA  628 
shall  include  Minneapolis  MSA  15, 
Rochester  MSA  288,  and  St.  Cloud  MSA 
198;  (v)  the  Los  Angeles  (Gahfomia) 
LATA  730  shall  include  Ventura  MSA 
73;  (vi)  the  San  Luis  Obispo  (California) 
LATA  740  shall  include  Santa  Barbara 
MSA  124;  (vii)  the  Stockton  (California) 
LATA  738  shall  include  Stockton  MSA 
107;  (viii)  the  Sacramento  (California) 
LATA  726  shall  include  5>;ramento 
MSA  35,  Redding  MSA  25  ;,  Yuba  Qty 
MSA  274,  Reno  MSA  1 71,  and  Chico 
MSA  215;  (ix)  the  Fresno  (California) 
LATA  728  shall  include  Visalia  MSA 
150;  (x)  the  Austin  (Texas)  LATA  558 
shallinclude  Austin  MSA  75  and 
Bryan-College  Station  MSA  287;  (xi)  the 
Waco  (Texas)  LATA  556  shall  include 
Killeen-Temple  MSA  160;  (xii)  the 
Shreveport  (Louisiana)  LATA  486  shall 
include  Texarkana  MSA  240.  and 
Longview  MSA  206;  (xiii)  the  Lafayette 
(Louisiana)  LATA  488  shall  include 
Lafayette  MSA  174;  (xiv)  the  Dallas 
(Texas)  LATA  552  shall  include 
Shemian-Dennison  MSA  292;  (xv)  the 


Little  Rock  (Arkansas)  LATA  528  shall 
include  Pine  Bluff  MSA  291;  (xvi)  the 
Tulsa  (Oklahoma)  LATA  538  shall 
include  Tulsa  MSA  57,  Fayetteville 
MSA  182.  Fort  Smith  MSA  185, 
Springfield  MSA  163,  and  Joplin  MSA 
239;  (xvii)  the  Jacksonville  (Florida) 
LATA  452  shall  include  Jacksonville 
MSA  5 1 ,  Ocala  MSA  245.  and 
Tallahassee  MSA  168;  (xviii)  the  Gulf 
Coast  (Florida)  LATA  952  shall  include 
Tampa  MSA  22.  Sarasota  MSA  167,  and 
Lakeland  MSA  114;  and  (xix)  the 
Pittsburgh  (Pennsylvania)  LATA  234 
shall  include  Parkersburg  MSA  200,  Erie 
MSA  130,  Wheeling  MSA  178. 
Johnstown  MSA  143,  and  Steubenville 
MSA  199. 

R.  Marketing  Account  Team  means  a 
discrete  and  identified  group  of 
employees  of  AT&T,  within  ATAPs 
subsidiary,  division  or  other  business 
unit  responsible  for  the  manufacture 
and  sale  of  Teleconununicaticnis 
Equipment,  who  are  engaged  in  selling, 
and  providing  related  services  in 
connection  with  selling.  Cellular 
Infrastructure  Equipment  and  other 
Telecommunications  Equipment  to  one 
or  more  specified  customers.  The  duties 
of  the  Marketing  Account  Team  shall 
include  sales  and  account  management 
functions,  including  customer 
relationship  management,  offer  and  sale 
of  products  and  services,  pricing  of 
products  and  services  to  customers, 
preparation  and  presentation  of  bids 
and  proposals,  account-level  plarming 
and  forecasting,  basic  technical  and 
engineering  advice  and  support,  and 
contract  management;  sales  operations 
functions,  including  order  processing 
and  management  and  customer  billing; 
and  project  management  functions, 
including  ensuring  that  customer 
satisfaction  goals  for  specific  products 
are  met  and  that  terms  and  conditions 
of  sale  are  satisfied.  The  specific 
responsibilities  of  Marketing  Account 
Teams  may  be  modified  in  compliance 
plans  filed  piirsuant  to  Section.  VII.A  of 
this  Final  Judgment. 

S.  McCaw  means  McCaw  Cellular 
Communications,  Inc.,  and  its  Affiliates, 
including  any  McCaw  Cellular  System. 

T.  McCaw  Cellular  System  means  a 
Cellular  System  in  which  McCaw 
controls,  directly  or  through  its 
affiliates,  a  direct  or  indirect  voting 
interest  of  more  than  fifty  percent 
(50%).  or  the  right,  power  or  ability  to 
control,  including  any  Cellular  Systems 
in  which  AT&T  or  McCaw  acquires  such 
interests  after  the  commencement  of  this 
action. 

U.  McCaw  Minority  Owned  Cellular 
System  means  a  Cellular  System  in 
which  McCaw  controls,  directly  or 
indirectly,  a  direct  or  indirect  voting 
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interest  of  fifty  percent  or  less,  and  does 
not  have  the  right,  power  or  ability  to 
control,  including  any  Cellular  Systems 
in  which  AT&T  or  McCaw  acquires  such 
interests  after  the  entry  of  this  Final 
Judgment. 

v;  MFJ  means  the  Modification  of 
Final  Judgment  entered  in  United  States 
V.  Western  Electric  Corp..  No.  82-0192, 
on  August  24i  1982,  552  F.  Supp.  131 
(D.D.C.  1982),  as  subsequently  modified. 

W.  MTSO  means  Mobile  Telephone 
Switching  Office  and  the  equipment 
used  therein. 

X.  1.  Nonpublic  Information  means 
information  not  in  the  public  domain 
that  is  furnished  (a)  by  a  Wireless 
Carrier  to  AT&T  in  AT&T's  capacity  as 
a  supplier  of  Wireless  Infrastracture 
Equipment  or  (b)  by  a  Wireless 
Infrastructure  Equipment  supplier  to 
McCaw  or  to  McCaw  Cellular  Systems. 

2.  To  be  Nonpublic  Information, 
information  must  be  one  of  the 
following: 

(a)  Information  containing  costs, 
profits,  or  profit  margins;  plans  for 
development  of  new  products,  services, 
or  technologies;  customer  names; 
pricing  pohcies,  prices,  price  schedules, 
or  terms;  number  of  subscribers,  sales, 
chum  rates,  or  other  output  measures; 
capacity  measures;  features  and 
capabihties;  technology  plans  or  status 
of  implementation;  marketing  plans; 
costs  of  or  prices  paid  for  infrastructure 
equipment  and  other  inputs,  including 
price  credits,  or  adjustments  for  a 
cellular  carrier's  used  equipment;  plans 
for  expansion;  amounts  of  capital 
investment;  or  quantities  and  types  of 
equipment  used  by  a  wireless  carrier  or 
sold  by  a  wireless  infrastructure 
equipment  supplier; 

{bj  Other  written  informati  jn 
designated  in  writing  by  the  Wireless 
Carrier  or  Wireless  Infrastructure 
Equipment  supplier  as  proprietary 
information  by  an  appropriate  legend, 
marking,  stamp,  or  positive  written 
identification  on  the  face  thereof;  or 

(c)  Other  oral,  visual,  or  other 
information  that  is  identified  as 
proprietary  information  in  writing  by 
the  Wireless  Carrier  or  Wireless 
Infrastructure  Equipment  supplier  prior 
to  or  contemporaneously  with  its 
disclosure  to  AT&T,  or  in  the  case  of 
oral,  visual,  or  other  information 
provided  prior  to  the  entry  of  this  Final 
Judgment,  information  that  is  so 
identified  within  180  days  of  the  entry 
of  this  Final  Judgment. 

3.  "Nonpublic  Information"  shall  not 
include 

(a)  Information  already  known  to 
AT&T  by  means  of  its  independent 
research,  development,  and  analysis 
activities. 


(b)  Information  that  subsequently 
enters  the  public  domain  through  no 
violation  by  AT&T  or  McCaw  of  this 
Final  Judgment  or  of  any  other  duty 
imposed  upon  them  by  law  or  contract, 

(c)  Information  that  subsequently  is 
disclosed  in  vniting  to  AT&T  by  a  third 
party  not  in  breach  of  a  confidentiality 
agreement  with  the  Wireless  Carrier  to 
whose  business  the  information 
pertains. 

(d)  Except  in  the  case  of  information 
specified  in  subsection  (2)(a)  of  this 
Section  n.X.  (i)  information  that  the 
party  furnishing  the  information  agrees, 
in  writing,  may  be  disclosed,  or  (ii) 
information  that  was  first  disclosed  to 
AT&T  or  McCaw  over  six  (6)  years 
previously,  or  such  other  period  as 
agreed  to  in  writing  by  AT&T  and  the 
Wireless  Carrier  or  Wireless 
Infrastructure  Equipment  Supplier  that 
made  the  disclosure. 

Y.  Proprietary  Development  means 
development  by  AT&T  of  products, 
features  or  functions  for  Cellular 
Infrastructure  Equipment  that  is  not 
intended  to  be  made  available  to  more 
than  one  Cellular  Infrastructure 
Equipment  customer  not  affiliated  with 
each  other  through  substantial  common 
ownership. 

Z.  Technical  informsticn  means 
intellectual  property  of  all  types, 
including,  without  limitation,  patents, 
copyrights,  know-how  and  trade  secrets, 
including  planning  documsnts,  designs, 
specifications,  standards,  practices  and 
procedures,  and  training  materials. 

AA.  Telecommunications  Equipment 
means  products  (hardware  or  software) 
other  than  customer  premises 
equipment  purchased  by  a  carrier  to 
provide  telecommunications  sen-ices. 

AB.  Unaffiliated  Cellular 
Infrastructure  Equipment  Customer 
means  a  Cellular  Carrier  that  is  not  an 
Affiliate  of  AT&T  or  McCaw  nor  a 
McCaw  Minority  Owned  Cellular 
System  but  that  has  purchased  or,  as  of 
the  date  of  entry  cf  this  Final  Judgment, 
has  contracted  to  purchase.  AT&T 
Cellular  Infrastructure  Equipment  for 
use  in  providing  Cellular  Ser\'ice  in  a 
Cellular  Service  Area. 

AC.  Unaffiliated  Wireless 
Infrastructure  Equipment  Customer 
means  a  Wireless  Carrier  that  is  not  an 
Affiliate  of  AT&T  or  McCaw  nor  a 
McCaw  Minority  Owned  Cellular 
System  but  that  purchases  or  contracts 
to  purchase  AT&T  Wireless 
Infrastructure  Equipment  for  use  in 
providing  Wireless  Service. 

AD.  United  States  means  plaintiff  the 
United  States  of  America.  Unless 
othervk'ise  delegated  by  the  Attorney 
General,  the  authority  under  this  Final 
Judgment  to  act  on  behalf  of  the  United 


States  is  delegated  to  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  or  to  such  personnel 
of  the  Antitrust  Division  as  the  Assistant 
Attorney  General  may  designate. 

AE.  Wireless  Infrastructure 
Equipment  means  the  cell  sites,  mobile 
switching  equipment  and  other 
Telecommunications  Equipment  which 
is  purchased  by  Wireless  Carriers  for  the 
provision  of  Wireless  Services.  It  does 
not  include  transmission  media  or  other 
equipment  not  specifically  developed 
for  use  in  a  Wireless  System  (e.g.,  cable 
or  fiber)  unless  such  equipment  is  not 
compatible  with  other  manufacturers' 
Wireless  Infrastructure  Equipment.  It 
does  include  both  the  equipment  used 
to  terminate  those  media  (e.g.,  D4 
channel  banks)  and  the  radio  equipment 
used  to  transmit  telecommunications 
within  a  Wireless  System. 

AF.  Wireless  Services,  Wireless 
Systems  and  Wireless  Carriers, 
respectively,  mean  those 
telecommunications  services,  systems, 
or  carriers  that  use  radio  transmission 
between  the  customer  and  the  network, 
and  includes  cellular,  land  mobile 
radio,  commercial  mobile  radio  (as 
defined  in  47  U.S.C.  332(d)(1),  as 
amended),  specialized  mobile  radio 
("SMR").  personal  communications 
services  ("PCS"),  and  any  other  mobile 
radio  services,  systems,  or  carriers  that 
has  been  or  might  be  authorized  by  the 
Conmiission  or  offered  using  radio 
transmission  between  the  customer  and 
the  network. 

Ill 

Separation  of  McCaw  and  AT&T 

McCaw  and  McCaw  affiliates  that  a.re 
involved  in  the  operations  of  Wireless 
Systems  and  the  provision  of  Local 
\Vireless  Ser\ices  shall  be  maintained  as 
corporations  or  partnerships  erv-^^ed  in 
such  business  activities  separcV  trom 
AT&T  so  long  as  any  provision  cf  this 
Final  Judgment  remains  in  effect. 
Separation  for  purposes  of  this  Final 
Judgment  requires  the  following: 

A.  McCaw  and  McCaw  affiliates  shall 
be  maintained  as  corporations  or 
partnerships  with  separate  officers  and 
personnel,  and  separate  books, 
financial,  and  operating  records. 

B.  McCaw  and  McCaw  affiliates  shall 
retain  all  Wireless  Service  Ucenses  and 
title  and  control  of  the  Wireless 
Inftastructure  Equipment  used  by  its 
Wireless  Systems  to  provide  Wireless 
Services. 

C.  McCaw  and  McCaw  affiliates  shall 
retain  responsibility  for  the  operation  of 
their  Wireless  Systems  and  the 
marketing  of  their  wireless  services,  and 
may  not  by  contract  or  otherwise 
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delegate  sub^antial  responsitulity  for 
the  performance  of  such  business 
activities  to  AT&T,  provided  that  AT&T 
may  act  as  McCaw's  agent  to  the  extent 
authorized  in  Section  IV(F)  of  this  Final 
ludgment.  Nothing  in  this  Final 
Judgment  shall  prohibit  AT&T  from 
providing  general  corporate  overhead 
and  administrative  services  to  McCaw 
and  McCaw  affiliates. 

D.  AT&T  may  provide  Interexchanges 
Services,  Wireless  Infrastructure 
Equipment  and  related  engineering 
services,  and  services  related  to  the 
marketing  of  Wireless  Services  to 
McCaw  and  McCaw  affiliates  subject  to 
the  provisions  of  this  Final  Judgment, 
provided  that  such  products  and 
services  may  be  provided  only  pursuant 
to  filed  tariffs  or  written  contracts 
identifying  the  products  and  services  to 
be  provided,  the  principal  terms  and 
conditions  of  their  provision,  and  the 
prices  therefOT. 

E.  A  McCaw  Cellular  System  or 
McCaw  Minority  Owned  Cellular 
System  may  use  the  name  "AT&T"  or 
any  trademark  or  trade  name  of  AT&T 
in  its  corporate  or  service  names  only 
after  such  date  as  it  has  completed 
conversion  to  equal  access  and  balloted 
existing  customers  pursuant  to  Section 
r/.B  and  IV.C  of  this  Final  Judgment. 
McCaw.  AT&T  and  McCaw  Minority 
Owned  Systems  may  not  use  the  name 
"AT&T"  or  any  registered  trademark  or 
trade  name  of  AT&T  in  the  national 
marketing  or  advertising  of  any  Cellular 
Service  until  60%  of  the  McCaw 
Cellular  Systems  (measured  by 
subscribers,  and  without  including 
McCaw  Minority  Ovmed  Cellular 
Systems  that  provide  equal  access 
pursuant  to  the  MFJ)  have  completed 
conversion  to  equal  access. 

IV 

Equal  .\ccess 

A.  Prior  to  its  conversion  to  equal 
access  under  Section  IV.B  through  IV.D, 
McCaw  Cellular  Systems  may  continue 
existing  arrangements  for  provision  of 
Interexdiange  Services.  No  McCaw 
Cellular  System  shall  alter  these 
arrangements  in  ways  that  discriminate 
in  favor  of  AT&T  in  the  provision  of 
Exchange  Access. 

B.  Each  McCaw  Cellular  System  shall, 
on  a  phased-in  basis  and  no  later  than 
21  months  following  the 
commencement  of  this  action,  cease 
providing  Interexchange  Services  and 
shall  provide  customers  of  each  McCaw 
Cellular  System  equal  access  to  any 
Interexchange  Carrier  that  offers  service 
to  the  system  by 

1.  Providing  each  customer  with  Local 
Cellular  Service  under  prices  and  terms 


that  do  not  depend  upon  the  customer 
obtaining  Interexchange  Service  from 
AT&T  or  from  any  affiliate  of  McCaw. 
Except  to  the  extent  specifically 
authorized  by  Section  IV.F.l  of  this 
Final  Judgment.  McCaw.  McCaw 
Cellular  Systems,  their  employees,  and 
their  agents  shall  not  recommend,  sell 
otherwise  market  the  Interexchange 
Services  of  any  Interexchange  Carriers, 
and  sh«Il  administer  Interexchange 
Carrier  selection  procedures  on  a 
carrier-neutral  and  nondiscriminatory 
basis; 

2.  Permitting  each  customer 
automatically  to  route,  without  the  use 
of  access  codes,  all  of  the  customer's 
originating  interexchange 
communications  to  the  Interexchange 
Carrier  of  the  customer's  designation 
and  to  reach  other  Interexchange 
Carriers  by  dialing  the  appropriate 
carrier  identification  code,  with  each 
McCaw  Cellular  System  prohibited  from 
imposing  any  charges  on  its  customers 
for  originating  Interexchange  calls 
unless  the  charges  are 
nondiscriminatory  and  imposed 
regardless  of  the  identity  of  a  customer's 
Interexchange  Carrier;  and 

3.  Providing  for  each  of  its  existing 
customers  to  designate  the 
Interexchange  Carrier  of  the  customer's 
choice  within  60  days  after  the  Sy.stem's 
conversion  to  equal  access,  and 
thereafter  requiring  each  new  customer 
to  designate  the  Interexchange  Carrier  of 
the  customer's  choice.  After  such  date, 
the  McCaw  Cellalar  Systems  shall  block 
Interexchange  Services  to  c-vistomers 
who  both  fail  to  designate  an 
Interexchange  Carritr  and  place  calls 
v.'ithoi:t  using  access  codes,  except  that 
they  may  altocate  odsting customers 
who  fail  to  make  such  a  de<;ignation 
among  Interexchange  Carriers  in 
pT-oporticn  to  the  number  'f  customers 
subschbing  Xo  each  of  these 
Interexchange  Carriers. 

C.  E^cii  MoCaw  Cellular  System  shall 
provide  complete  lists  of  its  Cellular 
Service  customers'  names  and  addresses 
to  Intet^xchanga  Garners  unafliliated 
with  McCaw  or  AT* T  for  use  solely  in 
ronnection  with  n?.arketing  their 
Interexchange  Services  to  customers  of 
that  McCaw  Cellular  System  at  least 
sixty  days  prior  to  the  system's 
conversion  to  equal  access  and  at 
quarterly  intervals  thereafter.  If 
customers'  names,  addresses,  telephone 
number  or  other  information  are 
provided  to  or  used  by  AT&T  for  the 
purpose  of  marketing  Interexchange 
Services,  the  lists  shall  be  provided  to 
other  Interexchange  Carriers  at  the  same 
time  and  under  the  same  terms.  A 
McCaw  Cellular  System  shall  not 
provide  AT&T  with  information  about  a 
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cellular  customer's  Interexchange 
Carrier  or  the  customer's  Cellular  or 
Interexchange  Service  usage  unless  (a) 
the  customer  is  already  a  customer  of 
AT&T's  Interexchange  Services,  and  (b) 
the  McCaw  Cellular  System  provides 
other  Interexchange  Carriers  vnth  the 
same  information  concerning  their 
customers  at  the  same  time  and  under 
the  same  terms. 

D.  After  its  conversion  to  equal 
access,  each  McCaw  Cellular  System 
shall 

1.  Provide  to  all  Interexchange 
Carriers  Exchange  Access  on  an 
unbundled  basis  that  is  equal  in  tjrpe. 
quality,  and  price  to  that  provided  to 
AT&T.  Each  McCaw  Cellular  System 
shall  allow  access  to  MTSOs  through 
switched  connections  by  way  of  local 
exchange  carrier  access  tandems,  and 
shall  provide  to  the  Interexchange 
Carrier  dialed  digits,  automatic  calling 
number  identification  and  other 
inform.ation  necessary  to  bill  calls, 
ansvyer  supervision,  carrier  access 
codes,  and  testing  and  maintenance  of 
whatever  facilities  of  the  cellular  system 
are  used  by  Interexchange  Carriers, 
regardless  of  whether  any  of  these 
services  are  provided  to  AT&T.  A 
McCaw  Cellular  System  shall  be 
required  to  offer  to  each  unaffiliated 
Interexchange  Carrier  to  establish 
dedicated  access  connections  to  MTSOs. 
to  perform  billing  services  on  reasonable 
terms,  to  provide  interexchange  traffic 
routing  services,  provide  customer 
location  information  for  use  in  routing 
calls,  and  to  perform  other  activities  or 
fanctions  for  Interexchange  Carriers  in 
connection  with  the  origination, 
routing,  or  termination  interexchange 
calls  in  the  same  nia.nner  as  and  on  the 
same  terms  and  conditions,  including 
price,  that  those  services,  activities,  or 
functions  are  provided  to  AT&T.  If  a  . 
McCaw  Cellular  System  prtwides 
information  to  AT&T  to  allow  it  to  bill 
its  Interexchange  Service  customers  for 
Cellular  Service,  it  shall  at  each 
unaffiliated  Interchange  Carrier's  op>tion 
provide  sufficient  information  about  the 
usage  and  charges  for  Cellular  Service  to 
other  Interexchange  Carriers  to  allow 
them  to  make  commercially  reasonable 
arrangements  to  bill  their  customers  for 
Celhjlar  Service. 

2.  Be  prohibited  from  discriminating 
in  favor  of  AT&T  (a)  in  providing  in  a 
timely  manner  technical  or  other 
information  about  the  Cellular  System 
or  its  customers,  (b)  in  the 
interconnection  or  use  of  the  McCaw 
Cellular  System's  service  and  facilities 
or  in  the  charges  for  each  element  of 
service,  or  (c)  in  the  provision  of  new 
Exchange  Access  services  and  the 
planning  for  and  construction  or 
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modification  of  facilities  used  to 
provide  Exchange  Access. 

3.  Be  prohibited  from  implementing 
any  new  Exchange  Access  service,  or 
imposing  any  charge  on  Interexchange 
Carriers  for  Exchange  Access,  unless  the 
service  is  available  and  the  charge  is 
applicable  to  all  Interexchange  Carriers 
and  has  been  announced  a  minimum  of 
60  da>'s  before  the  service  is  provided  or 
the  charge  imposed. 

E.  A  Cellular  System  that  becomes  a 
McCaw  Cellular  System  following  the 
entry  of  this  Final  Judgment  shall 
comply  with  the  proxisions  of  this 
Section  IV  within  one  year  of  the  date 
on  which  it  becomes  a  McCaw  Cellular 
System,  or  within  21  months  of  the 
commencement  of  this  action, 
whichever  is  later. 

F;  1.  Notwithstanding  the  provisions 
of  this  Section  IV,  and  follouing  the 
dates  upon  which  AT&T,  McCaw  and 
McCaw  Minority  Owned  Cellular 
Systems  may  use  the  name  "AT&T,"  its 
trademarks  and  trade  names  pursuant  to 
Section  in  of  this  Final  Judgment,  AT&T 
may  act  as  McCaw's  agent  in  marketing 
Local  Cellular  Services  and  may  jointly 
market  Local  Cellular  Services, 
Interexchange  Services  and  other 
services,  provided  that 

a.  AT&T  must  advise  actual  or 
prospective  subscribers  that  they  have  a 
right  to  presubscribe  to  competing 
Interexchange  Carriers  following  each 
McCaw  Cellular  System's  conversion  to 
equal  access; 

b.  AT&T  shall  be  required  to  state 
separately  the  prices,  terms,  and  rate 
plans  for  Local  Cellular  Services  and 
Interexchange  Services; 

c.  AT&T  snail  not  sell  or  contract  to 
sell  Interexchange  Senices  at  a  price, 
term,  or  discount  that  depends  upon 
whether  the  customer  obtains  Local 
Cellular  Service  from  McCaw;  and 

d.  McCaw  or  a  McCaw  Cellular 
System  shall  not  sell  or  contract  to  sell 
Local  Cellular  Service  at  a  price,  term, 
or  discount  that  depends  on  whether  the 
customer  obtains  Interexchange  Service 
from  AT&T. 

e.  Notwithstanding  the  provisions  of 
Section  IILC  and  of  this  Section  I\'.F. 
AT&T  may  act  as  McCaw's  agent  in 
marketing  Cellular  Services  before  a 
McCaw  Cellular  System  or  McCaw 
Minority  C^Amed  Cellular  System  is 
converted  to  equal  access  under  this 
Section  IV,  provided  that  AT&T  markets 
the  Cellular  Service  under  a  McCaw 
trademark  or  trade  name,  AT&T  does 
not  maritet  the  Cellular  Service  in 
connection  with  AT&T's  Interexchange 
Services,  and  does  not  use  any  AT&T 
trademark  or  trade  name  in  marketing 
McCaw  Cellular  Service.  The 
procedures  and  arrangements  for 


marketing  Cellular  Service  under  this 
Section  IV.E.l  e  shall  be  described  in 
compliance  plans  filed  pursuant  to 
Section  VII.A  of  this  Final  Judgment 
before  being  implemented,  except  that 
arrangements  for  marketing  Cellular 
Service  at  AT&T  Phone  Centers  that 
were  in  existence  before  the 
commencement  of  this  action  may  be 
maintained  pending  the  effective  date  of 
compliance  plans. 

2.  Nothing  in  this  Final  Judgment 
shall  prohibit  AT&T  from,  without 
separately  stating  charges  for 
Interexchange  Services  and  terminating 
Local  Cellular  Service,  providing 
services  in  which  the  calling  party  pays 
for  calls  to  a  cellular  telephone. 
provided  that 

a.  AT&T  obtains  any  underlying 
Cellular  Services  from  McCaw  Cellular 
Systems  or  McCaw  Minority  Owned 
Oellular  Systems  at  a  generally  available 
rate,  no  higher  than  the  rate  offered  to 
resellers  of  the  cellular  service  provided 
by  that  McCaw  cellular  system;  and 

b.  The  McCaw  Cellular  Systems  or 
McCavv  Minority  Owned  Cellular 
Systems  (or  AT&T)  contemporaneously 
discloses  this  rate  to  the  ether 
Interexchange  Gamers  serving  that 
system  and  describes  it  in  the  Equal 
Access  Plan  filed  for  cpproval  by  the 
United  States  pursuant  to  .section  VTI.A 
of  this  Final  Judgment. 

G.  Where  there  is  insufficient  demand 
by  Interexchange  Carriers  for  access  to 
McCaw  Cellular  Systems  within  the 
Local  Cellular  Calling  Areas  specified  in 
Section  I1(Q).  McCaw  Cellular  Systems 
shall  be  permitted,  upon  a  .<:bowing  to 
and  certification  by  the  United  States,  to 
offer  new  services  in  whicii  access  to 
Interexchange  Carriers  is  provided  at 
one  or  more  centralized  points  The 
showing  rtqv'ired  and  the  certiGcatJon 
provided  pursuant  to  this  Section  IV.G 
shall  state  specifically  the  serv  ices  to  be 
provided,  the  access  ajrangements 
therefor,  and  the  centralized  points  at 
which  access  to  Interexchange  Carriers 
is  to  be  provided. 

H.  Nothing  in  this  Final  Judgment 
shall  prohibit  McCaw  frcm  offering 
Cellular  Digital  Packet  Data  Service. 

I.  Notwithstanding  the  requirements 
of  this  Section  IV.  AT&T  may  provide 
Interexchange  Service  to  customers  of 
Unaffiliated  Cellular  Carriers  cr  McCaw 
Minority  Owned  Cellular  Systems  v*'ho 
(1)  roam  into  McCaw  Cellular  Systems, 
and  (2)  have  not  designated  a 
prssubscribed  Interexchange  Carrier  or 
who  have  designated  a  presubscribed 
Interexchange  Carrier  that  does  not 
provide  service  to  that  McCaw  Cellular 
System. 


Manufacturing 

For  so  long  as  McCaw  is  affiliated 
with  the  AT&T  Network  Wireless 
Infrastructure  Unit.  AT&T  shall  have  the 
duties  set  forth  In  Section  V.A  through 
V.D  of  this  Final  JudemenL 

A.  1.  a.  AT&T shallnot  allow 
Nonpublic  Information  of  its 
Unaffiliated  Wireless  Infrastructure 
Equipment  Customers  to  be  disclosed 
for  any  reason  to  (i)  McCaw  or  any  of 
its  directors,  officers,  or  employees;  (ii) 
any  McCaw  Minority  Cwrned  Wireless 
System  (except  in  the  case  in  which  the 
Nonpublic  lafcrmation  relates 
specifically  to  such  System);  (iii)  any 
person  engaged  in  marketing  any 
McCaw  service  or  AT&T 
Telecdmmu-nicauons  service;  (iv)  any 
person  employed  by  a  Marketing 
Account  Team  responsible  for 
marketing  to  AT&T,  McCaw  or  any 
McCaw  Minority  Owned  Cellular 
System;  or  (v)  any  person  performing 
Proprietary  Eievelopmcnt  of 
Telecommunications  Eqjipraent  for 
AT&T,  McCaw  or  McCaw  Minority 
OuTied  Celluleu  Systems. 

b.  AT&T  shall  not  disfJose  any 
Nonpublic  Information  relating  to  the 
prevision  of  any  Wireless  Jiervice  by 
McCaw  or  AT&T,  obtaiiicd  by  AT&T  by 
reason  of  its  provision  of  Wireless 
Lnfrastructure  Equipment  to  McCaw,  to 
any  Unaffiliated  Wireless  Iufra.structure 
Equipment  Customer 

c.  To  the  extent  that  the  President  or 
senior  officers  of  AT&T  Netvi-ork 
Systems  or  members  cf  AT&T's 
ir.anagement  executive  committee  are 
persons  identified  in  items  (ii)  through 
(v)  of  Section  V  A.l{a)  of  this  Final 
Judgment,  they  shall  be  permitted  to 
receive  such  Nonpublic  inforrrnt^Dn  in 
coimection  with  their  capacities  -is 
President  or  senior  cRicers  of  AT&T 
Network  Systems  or  members  of  AT&T's 
management  executive  committee,  but 
such  persons  shall  nat  disclose  any  such 
Nonpublic  Information  to  other  persons 
identified  in  (i)  through  (^ )  above. 

2.  McCaw  shall  not  allow  Nonpublic 
Information  of  its  Unaffiliated  Wireless 
Infrastructure  Equipment  suppliers  to  be 
disclosed  for  any  reason  to  any  persoT 
involved  in  the  design,  development, 
fabrication,  or  marketing  of  AT&T's 
Teiecommunications  Equipment. 
McCaw  shall  not  allow  Nonpublic 
I.nformation  of  any  unaffiliated 
Interexchange  Carrier  to  be  disclosed  for 
nay  reason  to  any  person  involved  in 
the  design,  development,  fabrication,  or 
marketing  of  any  AT&T 
Telecommunications  service  or  product. 
Access  to  Nonpublic  Information  of  any 
unaffiliated  Interexchange  Carrier  shall 
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be  limited  to  authorized  persons  within 
McCaw  and  within  AT&T's  Network 
Wireless  Infrastructure  Unit  having  a 
legitimate  need  to  know  such  Nonpublic 
Information  in  order  to  conduct  their 
resp>ective  businesses. 

3.  AT&T  shall  establish,  maintain,  and 
strictly  enforce  procedures  designed  to 
-prevent  the  disclosures  of  Nonpublic 
Information  prohibited  by  this  Final 
Judgment. 

4.  a.  AT&T  shall  establish,  maintain 
and  strictly  enforce  separate  Marketing 
Account  Teams  for  (i)  McCaw  and  other 
AT&T  Affiliates  providing 
Telecommunications  services  and  (ii) 
Unaffiliated  Wireless  Infrastructure 
Equipment  Customers.  Members  of 
Marketing  Accoimt  Teams  for 
Unaffiliated  Wireless  Infrastructure 
Equipment  Customers  shall  not  be 
assigned  to  any  AT&T  or  McCaw 
business  (i)  providing 
Telecommunications  Equipment  to 
AT&T,  McCaw  or  a  McCaw  Minority 
Owned  Cellular  System,  or  (ii) 
providing  or  plaiming  for  any  AT&T  or 
McCaw  Wireless  Service,  except  in 
compliance  with  the  procedures  to  be 
adopted  pursuant  to  Section  V.A.4.C  of 
this  Final  Judgment. 

b.  If  AT&T  performs  Proprietary 
Development  for  Unaffiliated  Wireless 
Infrastructure  Equipment  Customers, 
members  of  the  Development  Teams 
who  perform  such  Propriety 
Development  shall  not  perform 
Proprietary  Development  for  McCaw  or 
for  any  AT&T  Telecommunications 
service  except  in  compliance  with  the 
procedures  to  be  adopted  pursuant  to 
Section  V.A.3.C  of  this  Final  Judgment. 

c.  AT&T  shall  establish,  maintain  and 
strictly  enforce  procedures  designed  to 
prevent  the  use  or  disclosure  of 
Nonpublic  Information  of  Unaffiliated 
Wireless  Infrastructure  Equipment 
Customers  gained  as  a  result  of  an 
employee's  (i)(A)  assignment  to  a 
Marketing  Account  Team  responsible 
for  Unaffiliated  Cellular  Infrastructure 
Equipment  Customers,  or  (B) 
involvement  in  Proprietary 
Development  for  an  Unaffiliated 
Cellular  Infrastructure  Equipment 
Customer,  and  (ii)(A)  subsequent 
assignment  to  a  Marketing  Account 
Team  responsible  for  marketing  Cellular 
Infrastructure  Equipment  to  AT&T. 
McCaw  or  McCaw  Minority  Owned 
Cellular  Systems,  (B)  subsequent 
assignment  to  McCaw,  McCaw  Minority 
Owned  Cellular  Systems,  or  any 
business  providing  or  planning  for  any 
AT&T  or  McCaw  Telecommunications 
Service,  or  (C)  subsequent  involvement 
in  Proprietary  Development  for  McCaw 
or  AT&T. 


B.  AT&T  shall  have  the  following 
duties  to  its  Unafiliated  Cellular 
Infrastructure  Equipment  Customers: 

1.  AT&T  shall  provide  the  Cellular 
Carrier  and  System  with 

a.  Technical  support  and 
maintenance; 

b.  Installation,  engineering,  repair, 
and  maintenance  services; 

c  Additional  switching  and  cell  site 
equipment  to  be  deployed  in  that 
system; 

d.  Upgrades  and  other  AT&T  cellular 
infrastructure  equipment  developed  for 
use  with  these  systems;  and 

e.  Spare,  repair,  or  replacement  parts, 
in  accordance  with  the  same  pricing  and 
other  business  practices  that  prevailed 
prior  to  August  1, 1993.  AT&T  shall  not 
discriminate  in  favor  of  McCaw  Cellular 
Systems  or  McCaw  Minority  Ownied 
Cellular  Systems  in  the  way  in  which 
such  services  or  products  are  made 
available  to  Cellular  Carriers  or  Systems, 
and  the  terms  on  which  such  services 
and  products  are  provided  shall  not 
vary  depending  on  whether  the  Cellular 
System  that  will  use  such  service  or 
product  competes  with  McCaw  or  a 
McCbw  Minority  Owned  Cellular 
System;  and 

2.  In  the  event  AT&T  has 
discontinued,  or  hereafter  discontinues, 
the  offering  of  any  Cellular 
Infrastructure  Equipment  service,  part, 
or  product,  AT&T  shall  seek  to  arrange 
an  alternative  source  of  service  or 
supply  for  the  Cellular  Carrier  and,  if 
AT&T  is  unsuccessful,  AT&T  shall 
provide  the  Cellular  Carrier  with 
licenses  to  use  (and  rights  to  sublicense) 
whatever  Technical  Information  is 
required  to  provide  these  services, 
products,  or  parts,  to  the  extent  AT&T 
is  aMe  to  grant  such  licenses,  in  order 
to  allow  the  carrier  to  obtain  the  service, 
part,  or  product  in  question  from 
another  source.  The  terms  of  any  such 
license,  including  reasonable  charges, 
shall  be  in  accordance  with  reasonable 
and  nondiscriminatory  licensing 
procedures. 

C.  1.  When  AT&T  engages  in 
development  of  new  features  and 
functions  for  use  with  AT&T  Equipped 
Cellular  Systems  installed  or  contracted 
for  prior  to  the  date  of  this  Final 
Judgment  that,  if  successful,  will  be 
made  available  to  two  or  more  Cellular 
Carriers  that  are  not  affiliated  with  each 
other  through  substantial  common 
ownership.  AT&T  shall  disclose  the 
enhancements  to  Cellular  Carriers  not 
affiliated  with  AT&T  at  the  time  as  it 
discloses  them  to  McCaw,  any  McCaw 
Cellular  Systems,  or  any  McCaw 
Minority  Owned  System,  and  shall 
make  them  available  to  Unaffiliated 
Cellular  Infrastructure  Equipment 


Customers  at  the  same  time  as  it  makes 
them  available  to  McCaw  or  any  McCaw 
Minority  Owned  Cellular  System. 

2.  If  AT&T  develops  for  McC^w,  a 
McCaw  Cellular  System,  or  a  McCaw 
Minority  Owned  Cellular  System, 
features  or  functions  that  are  applicable 
only  to  McCaw  or  to  that  System 
because  of  its  adjunct  hardware  and 
software  or  because  of  its  specific 
operations  or  network,  AT&T  shall 
afford  Unaffiliated  Cellular 
Infrastructure  Equipment  Customers 
substantially  the  same  opportunity  to 
contract  for  such  development  work  on 
substantially  the  same  compensatory 
basis. 

3.  If  AT&T  performs  for  McCaw, 
McCaw  Cellular  Systems,  or  McCaw 
Minority  Owned  Cellular  Systems 
Proprietary  Development,  AT&T  will  be 
required  to  perform  upon  reasonable 
request  Proprietary  Development  for 
Unaffiliated  Cellular  Infrastructure 
Equipment  Customers  under  reasonable 
terms  and  conditions  not  less  favorable 
to  the  Unaffiliated  Cellular  Equipment 
Customer  than  those  provided  to 
McCaw,  McCaw  Cellular  Systems  or 
McCaw  Minority  Owned  Cellular 
Systems. 

D.  If  a  Cellular  Infrastructure 
Equipment  Customers  has  deployed  or 
contracted  to  deploy  an  AT&T 
Equipment  Cellular  System  in  whole  or 
in  substantial  part  prior  to  the  date  of 
entry  of  this  Final  Judgment,  and  if  that 
Cellular  Infrastructure  Equipment 
Customer  vtrishes  to  redeploy  AT&T 
Cellular  Infrastructure  Equipment  or, 
replace,  or  supplement  the  AT&T 
Equipped  Cellular  System  with  another 
manufacturer's  switching,  cell  site  and 
other  Cellular  Infrastructure  Equipment 
in  whole  or  in  part,  AT&T  shall 

1.  Provide  the  Cellular  Infrastructure 
Equipment  Customer  with  such 
technical  assistance  and  cooperation  as 
may  be  reasonably  necessary  in  order 
for  the  Customer  both  to  accomplish 
such  replacement  or  redeployment  and 
to  have  the  new  manufacturer's 
equipment  interoperate  with  AT&T 
products  in  that  area  or  in  an  adjacent 
area,  with  AT&T  providing  this 
assistance  in  accord  with  reasonable 
pricing  and  business  practices, 
including  AT&T's  right  to  receive 
reasonable  compensation  for  such 
services  and  its  right  not  to  be  required 
for  these  purposes  to  provide  competing 
equipment  suppliers  with  proprietary 
information  that  is  not  necessary  to 
allow  the  interop>eration  of  AT&T  and 
non-AT&T  equipment;  and 

2.  Waive  any  contractual 
requirements  that  it  receive  prior  notice 
of,  or  must  consent  to,  redeployment  b^ 
any  customer  of  AT&T  Cellular 
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Inirastructure  Equipment  to  a  new 
location.  In  the  e\'ent  of  deployment  or 
sale,  the  Cellular  Infrastructure 
Equipment  Customer  or  new  purchaser 
will  succeed  to  the  original  purchaser's 
warranty,  license,  and  other  contractual 
rights,  and  AT&T's  obligations  under 
Sections  V.A.  V.B.  V.C,  and  V.D  of  this 
Final  Judgment  shall  apply  to  any  new 
purchaser  as  if  it  had  b^n  the  original 
purchaser. 

E.  In  the  event  that  the  United  States, 
in  its  sole  and  unreviewable  discretion, 
determines  that  AT&T  has  violated  any 
of  its  duties  under  Sections  V.A  through 
V.D  of  this  Final  Judgment  to  an 
Unaffiliated  Cellular  Carrier  in  any  area 
where  that  Unaffiliated  Cellular  Carrier 
competes  with  McCaw  or  a  McCaw 
Minority  Owned  Cellular  System,  and 
where  the  Unaffiliated  Cellular  Carrier 
has  deployed  or  contracted  to  deploy  an 
AT&T  Equipped  Cellular  System  prior 
to  the  date  of  entry  of  this  Final 
Judgment.  AT&T  shall  be  required  to 
offer  to  buy  back  the  AT&T  Cellular 
Inh^structura  Equipment  hardware 
purchased  or  contracted  for  by  that 
Unaffiliated  Cellular  Carrier  for  use  in 
that  Cellular  System  prior  to  the  date  of 
the  entry  of  this  Final  Judgment,  at  their 
original  purchase  prices,  less 
depreciation  as  calculated  on  a  straight 
line  basis  over  a  period  often  years  for 
switches  and  eight  years  for  all  other 
hardware,  to  offer  to  rehmd  the 
proportionate  share  of  all  monies  paid 
for  unused  portions  of  any  licenses  for 
software  to  be  used  with  such  hardware, 
and  to  offer  to  release  the  Unaffiliated 
Cellular  Equipment  Customer  from 
future  obligations  relating  to  Cellular 
Infrastructure  Equipment  deployed  in 
such  Cellular  System.  The  United  States 
may,  in  its  sole  discretion,  appoint  an 
independent  £act-finder  to  conduct  the 
investigation  or  factual  determination  of 
any  issue  raised  in  connection  with  any 
alleged  violation,  reserving  to  the 
United  States  the  right  to  make  a  final 
determination.  In  the  event  of  any  such 
appointment,  the  losing  party  [i.e..  the 
customer^or  AT&T)  shall  pay  all  costs 
and  fees  of  the  fact-finder.  In  stipulating 
to  the  entry  of  this  Final  Judgment, 
AT&T  has  irrevocably  waived  any  right 
it  may  have  to  appeal,  contest  or 
otherwise  challenge  any  adverse 
determination  of  the  United  States 
pursuant  to  this  Section  V.E. 

VI 

Applicability  and  Effect 

The  provisicms  of  this  Final  Judgment, 
applicable  to  each  defendant,  shall  be 
binding  upon  said  defendants,  their 
successors  and  assigns,  ofiicers,  agents, 
servants,  employees,  and  attorneys,  and 


upon  those  persons  in  active  concert  or 
participation  with  each  defendant  who 
receive  actual  motive  of  this  Final 
Judgment  by  personal  service  or 
otherwise.  Each  defendant  and  each 
person  bound  by  the  prior  sentence 
shall  cooperate  in  ensuring  that  the 
provisions  of  this  Final  Judgment  are 
carried  out.  Neither  this  Final  Judgment 
nor  any  of  its  terms  or  provisions  shall 
constitute  any  evidence  against,  an 
admission  by,  or  an  estoppel  against  any 
party.  The  effeciive  date  of  this  Final 
Judgment  shall  be  the  date  upon  which 
it  is  enlfired 

vn  ' 

Compliance 

A.  1.  AT&T  will  file  plans  for  the 
implonwntation  cf  the  provisions  of  this 
Final  judgment  with  the  United  States 
Department  of  Justice  not  later  than  90 
days  after  the  Final  Judgment's  entry. 
A'T&T  shall  file  a  Structural  Sep>aration 
i.Tiplementation  plan  describirxg  its 
implementation  of  the  provisions  of 
Sections  III  and  V.A.4;  an  Equal  Access 
implementation  plan  for  each  McCaw 
Cellular  System,  describing  its 
implementation  of  Section  IV;  and  a 
Nonpublic  Information  implementation 
plan,  describing  its  implementation  of 
Section  V.A. 

2.  AT&T  shall  supplement  the  plans 
required  by  Section  VII.  A.  1  as  necessary 
to  describe  the  implementation  of  Equal 
Access  In  subsequently  acquired 
Cellular  Systems,  and  to  describe 
significant  changes  in  the  matters 
reflected  in  the  plans. 

3,  The  plans  shall  be  effective  90  days 
after  filing  with  the  Department,  unless 
disapproved  by  the  Department  by 
written  notice  to  AT&T,  identifying  the 
manner  in  which  the  plan  is 
insufficient.  The  Department  may  in  its 
discretion  approve  a  plan  in  fewer  than 
60  days.  In  the  absence  of  an  effective 
plan.  AT&T  shall  be  enjoined  as  follows: 

a.  In  the  absence  of  an  effective 
Separation  plan.  AT&T  shall  comply 
with  Section  III  of  this  Final  Judgment 
without  modification,  and  shall  not 
perform  Proprietarv  Development  for 
McCaw. 

b.  In  the  absence  of  an  effective  Equal 
Access  plan,  AT&T  may  not  provide 
Interexchange  Services  to  customers  of 
McCaw  Cellular  Systems,  except  under 
arrangements  that  prevailed  prior  to  the 
merger. 

c.  In  the  absence  of  an  effective 
Nonpublic  Information  plan,  AT&T 
shall  not  sell  Cellular  Infrastructure 
Equipment  to  McCaw  or  McCaw 
Minority  Owned  Cellular  Systems, 
except  that  AT&T  may  sell  Cellular 
Infrastructure  Equipment  to  such 


Cellular  Systems  if  they  were  AT&T 
Equipped  Cellular  Systems  prior  to  the 
commencement  of  this  action. 

B.  The  defendants  are  ordered  and 
directed  to  advise  their  officers  and 
other  management  personnel  with 
significant  responsibility  for  matters 
addressed  in  this  Final  Judgment  of 
their  obligations  hereunder.  AT&T  shall 
undertake  the  following  with  respect  to 
each  such  office  or  management 
employee: 

1.  The  distribution  to  them,  within  30 
days  of  entry  of  this  Final  Judgment,  or 
within  30  days  of  a  person's  becoming 
an  officer  or  other  management 
personnel  vrith  significant  responsibility 
for  matters  addressed  in  this  Final 
Judgment  of  a  written  directive  setting 
forth  AT&T's  policy  regarding 
compliance  with  this  Final  Judgment, 
with  such  directive  to  include:  (a)  An 
admonition  that  noncompliance  with 
such  policy  and  this  Final  Judgment 
will  result  in  appropriate  disciplinary 
action,  which  may  include  dismissal; 
and  (b)  advice  that  AT&Ts  legal 
advisors  are  available  at  all  reasonable 
times  to  confer  with  such  p>ersons 
regarding  any  compUance  questions  or 
problems: 

2.  The  imposition  of  a  requirement 
that  each  of  them  sign  and  submit  to 
AT&T  a  certificate  in  substantially  the 
following  form: 

The  undersigned  hereb>'  (1)  acknowledges 
receipt  of  a  copy  of  the  1994  United  States 
V.  AT&TCcrp.  Final  Judgment  and  a  writteo 
dL-ective  setting  forth  AT&T  s  policy 
regarding  compliance  with  such  Final 
ludgment.  (2)  represents  that  the  undersigned 
has  read  surJi  Final  (udgment  and  directive 
and  understands  those  pzxjvisions  for  which 
the  undersigned  has  responsibility.  (3) 
acknowledges  that  the  undersigned  has  been 
advised  and  understands  that  noncompliance 
with  such  policy  and  Final  Judgment  will 
result  in  appropriate  disciplinary  measures 
determined  by  AT»T,  which  may  include 
dismissal,  and  (4)  acknowledges  that  the 
undersigned  has  been  advised  and 
understands  that  non-compliance  with  the 
Final  Judgment  may  also  result  in  conviction 
for  contempt  of  court  and  imprisonment  and/ 
or  fine. 

vin 

Visitation 

A.  For  the  purpose  of  determining  or 
securing  compUance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  lime  to  time: 

1.  Upon  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  chai^ge  of  the 
Antitrust  Division,  and  on  reasonable 
notice  to  a  defendant,  made  to  its 
principal  office,  duly  authorized 
representatives  of  the  Department  of 
Ju.stice  shall  be  permitted  access  during 
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office  hours  of  such  defendant  to  depose 
or  interview  officers,  employees,  or 
agents,  and  inspect  and  copy  all  books, 
ledgers,  accoiuits,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  such  defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

-  2.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  a  defendant's 
principal  office,  such  defendant  shall 
submit  such  written  reports,  under  oath 
if  requested,  with  respect  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested. 

B.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States  or 
the  Commission,  except  in  the  course  of 
legal  proceedings  to  which  the  United 
States  is  a  party,  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

C.  If  at  the  time  information  or 
documents  aiB  furnished  by  a  defendant 
to  plaintifT,  such  defendant  represents 
and  identifies  in  writing  the  materia  in 
any  such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
said  defendant  marks  each  pertinent 
page  of  such  material.  "Subject  to  claim 
of  protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
10  days'  notice  shall  be  given  by 
plaintiff  to  such  defendant  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  that  defendant  is 
not  a  party. 

IX 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  or  directions  as  may  be  necessary 
or  appropriate  for  the  construction  or 
carrying  out  of  this  Final  Judgment,  for 
the  modification  of  any  of  the 
provisions  hereof,  for  the  enforcenient 
of  compliance  herewith,  and  for  the 
punishment  of  any  violation  hereof. 


Modification 

A.  If  BOC  Wireless  Systems  are 
relieved  in  whole  or  in  part  of  any  or  all 
of  the  comparable  equal  access  or 
nondiscrimination  obligations  of  the 
MFJ  as  a  result  of  legislation,  judicial 
orders,  or  agency  orders  that  vacate, 
modify,  supersede,  or  interpret  the 
provisions  of  the  MFJ,  the  provisions  of 
Article  IV  of  this  Final  Judgment  shall 
be  modified  or  vacated  to  provide  the 
same  relief  to  AT&T  or  McCaw  upon 
their  showing  that  competitive 
conditions  do  not  require  a  different 
obligation  for  AT&T  and  McCaw  and 
that  his  modification  is  equitable  and  in 
the  public  interest. 

B.  If  AT&T  and  McCaw  seeks 
modification  or  removal  of  the 
provisions  of  this  Final  Judgment  upon 
grounds  that  include  a  showing  either 
(1)  that  enhanced  specialized  mobile 
radio  services,  personal 
communications  services  licensed  in  the 
1.8  to  2.1  GHz  band,  or  other  services 
have  developed  as  effective  competitive 
alternatives  to  the  cellular  services  in 
existence  at  the  time  of  entrj-  of  the 
Final  Judgment,  or  (2)  that  there  have 
been  other  changes  or  developments 
afi^ectng  a  relevant  market,  AT&T  and 
McCaw  will  be  entitled  to  modification 
of  the  provisions  of  Article  IV  or  Article 
V  of  this  Final  Judgment  if  it  shows  that 
intervening  changes  have  made  the 
retention  of  the  provision  inequitable, 
irrespective  of  whether  the  intervening 
changes  or  developments  had  been 
foreseen  or  were  foreseeable  when  the 
Final  Judgment  was  entered.  AT&T  and 
McCaw  have  stipulated  that  they  will 
not  move  for  any  modification  of  this 
Final  Judgment,  except  with  the  consent 
of  the  United  States,  for  eighteen 
months  following  the  d-ate  of  the 
commencement  of  this  action. 

XI 

Expiration 

Th*  provisions  of  tliis  Final  Judgment, 
to  the  extent  they  remain  in  effect,  shall 
expire  on  the  date  ten  years  after  its 
entry, 

xn  I 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 


United  States  of  America,  PlaintifT,  v. 
AT&T  Corp.  and  McCaw  Cellular 
Conununications,  Inc.  Defendants.  Civil 
Action  No.  94-01553  (HHG)  Filed: 
August  5, 1994. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
C'APPA"  or  "Tunney  Act").  15  US.C. 
16(b)-(h),  plaintiff,  the  United  States, 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  for  entry  with  the  consent  of 
defendants,  AT&T  Corp.  ("AT&T")  and 
McCaw  Cellular  Communications,  Inc. 
("McCaw")  in  this  civil  antitrust 
proceeding. 

I. 

Nature  and  Purpose  of  the  Proceeding 

On  July  15,  1994,  the  United  States 
filed  a  civil  antitrust  complaint,  under 
Section  15  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  25,  against  AT&T 
and  McCaw,  alleging  that  the  proposed 
merger  of  defendants  violates  Section  7 
of  the  Clayton  Act,  as  amended,  15 
use.  18.  by: 

1.  Decreasing  actual  and  potential 
competition  in  the  market  for  cellular 
services  because  the  merger  would 
combine  McCaw,  a  cellular  service 
provider  with  AT&T,  U.c  leading 
supplier  of  cellular  infrastructure 
equipment.  That  vertical  integration 
may  substantially  increase  the  merged 
firm's  ability  and  incentive  to  raise  the 
costs,  limit  the  capacity,  or  constrain  the 
quality  of  service  of  McCaw's  cellular 
service  competitors  that  are  dependent 
upon  AT&T  for  cellular  infrastructure 
equipment. 

2.  Decreasing  competition  in  the 
market  for  cellular  infrastructure 
equipment  by  providing  AT&T  with 
access  to  competitively  sensitive  and 
proprietary  information  of  McCaw's 
principal  equipment  supplier,  L.M. 
Ericsson  ("Ericsson"). 

3.  Decreasing  actual  and  potential 
competition  in  the  market  for 
interexchange  services  to  cellular 
subscribers,  because  the  merger  of 
AT&T  and  McCaw  would  combine 
AT&T,  the  largest  interexchange  carrier 
in  the  United  States  with  McCaw,  one 
of  only  two  cellular  service  providers  in 
many  markets;  and  would  combine  the 
two  largest  providers  of  interexchange 
service  to  cellular  service  customers  in 
many  areas  served  by  McCaw. 

A'r&T  is  the  dominant  supplier  of 
interexchange  telecommunications 
service  in  the  United  States,  providing 
interexchange  service  to  wireline  and 
cellular  telephone  customers.  AT&T  is 
also  the  largest  supplier  of  the  cellular 
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infrastructure  equipment  {switches,  cell 
site  radios  and  related  equipment)  used 
by  cellular  carriers  to  provide  that 
service  in  the  United  States  and  North 
America.  AT&T,  along  with  the  next  two 
largest  suppliers — ^Motorola  and 
Ericsson — account  for  the  vast  majority 
of  the  installed  base  of  cellular 
infrastructure  equipment  in  the  United 
States. 

McCaw  is  the  lai];est  provider  of 
cellular  service  in  ^e  United  States, 
with  ownership  interests  in  cellular 
systems  serving  approximately  22 
percent  of  all  of  the  cellular  subscribers 
in  the  United  States.  These  systems 
include  the  following  cities:  New  York, 
Los  Angeles,  Miami,  Dallas,  Houston, 
San  Francisco,  Philadelphia,  Pittsburgh. 
Seattle.  Portland,  St.  I^uis  and  Kansas 
City.  McCaw  owns  and  operates  a 
number  of  these  systems  in  partnership 
with  companies  with  whom  it  competes 
in  other  service  areas.  These  companies 
include  AirTouch  Communications,  Inc. 
(previously  PacTel  Mobile  Services)  and 
BellSouth  Corporation.  McCaw  operates 
many  of  its  cellular  systems  under  the 
name  "Cellular  One,"  a  tradename 
owned  by  a  joint  venture  among  a 
number  of  cellular  licensees  including 
McCaw  and  Southwestern  Bell  Corp. 
McCaw  also  provides  interexchange 
services  to  customers  of  its  cellular 
services,  primarily  over  AT&T  facilities. 

Pursuant  to  an  agreement  dated 
August  16. 1993,  AT&T  agreed  to 
purchase  McCaw.  On  July  15, 1S94,  the 
United  States  and  defendants  filed  a 
stipulation  by  which  they  consented  to 
entry  of  a  proposed  Final  Judgment, 
after  compliance  with  the  APPA,  15 
U.S.C.  16(bHh).  designed  to  eliminate 
the  anticompetitive  effects  of  the 
proposed  merger  in  each  of  the  affected 
markets.  Entry  of  the  proposed  Final 
Judgment  will  terminate  this  action, 
except  that  the  Court  will  retain 
jurisdiction  to  construe,  modify  and 
enforce  the  Final  Judgment,  and  to 
punish  violations  of  the  Final  Judgment. 

As  explained  more  fully  below,  the 
proposed  Final  Judgment  would 
substantially  mitigate  the  incentive  and 
ability  of  the  merged  AT&T-McCaw  to 
constrain  the  actions  of  McCaw's 
cellular  service  competitors,  by 
providing  mechanisms  to  insure  that 
AT&T  could  not  use  its  position  as  the 
incumbent  supplier  to  those  McCaw 
competitors  that  are  locked  in  to  AT&T's 
equipment  to  disadvantage  or 
discriminate  against  them  in  favor  of 
McCaw.  These  mechanisms  include: 
separate  subsidiary  requirements  and 
restrictions  on  the  flow  of  certain 
conndgntial  information  within  the 
combined  AT&T/McCaw  entity; 
obligations  on  AT&T  to  continue  to  deal 


with  its  customers  on  terms  in  place 
prior  to  the  merger,  and  on  terms  not 
less  favorable  than  those  offered  to 
McCaw;  obligations  to  assist  and  not 
interfere  with  an  incumbent  customer's 
changing  infrastructure  suppliers;  and  a 
buy-back  obligation  that  would  reduce 
the  lock-in  effect  by  lowering  the  cost 
for  a  competitor/ customer  to  switch 
suppliers  in  the  event  that  AT&T  fails  to 
comply  with  its  obligations  to  its 
customers  under  the  judgment. 

To  address  concerns  in  tlie 
interexchange  markets,  the  proposed 
Final  Judgment  would  require  McCaw 
cellular  systems  to  provide  equal  access 
to  interexchange  cojr.p>etitors  of  AT&T, 
which  is  not  now  provided  in  most 
McCaw  systems,  thereby  increasing 
competition  in  the  provision  of 
interexchange  services  to  cellular 
customers. 

Finally,  to  prevent  anticompetitive 
harm  to  the  celluleu  infrastructure 
equipment  market,  the  proposed  Final 
Judgment  restrains  McCaw  from 
providing  certain  confidential 
information  of  other  cellular 
infrastructure  equipment  suppliers  to 
AT&T's  manufacturing  division. 

n 

Events  Giving  Rise  To  The  Alleged 
Violation 

A.  Background 

1 .  Cellular  Sen-ices  Markets 

Cellular  carriers  operate  on  either  of 
two  bands  of  radio  frequencies,  referred 
to  as  the  "A-side"  and  the  "B-side." ' 
The  FCC  awarded  one  A-side  and  one 
B-side  license  separately  in  306 
metropolitan  areas,  referred  to  as  MSAs. 
and  428  rural  areas  called  RSAs. 
Initially,  the  FCC  awarded  the  B-side 
license  to  the  local  telephone  company 
or  an  aRiliate  thereof  and  the  A-side 
license  to  firms  other  than  the  local 
telephone  company.^  Cellular  licenses 
are  transferable,  and  since  the  initial 
awards  there  has  been  considerable 
consolidaticn  of  ownership.  Telephone 
companies  have  acquired  many  A-side 
licenses  outside  of  the  areas  in  which 
they  provide  local  exchange  service. 
Cellular  ser\'ice  is  fully  interconnected 
with  landline  telephone  networks,  and 
subscribers  can  both  originate  calls  to 
and  receive  calls  from  landline 


'  Kor  purposes  of  this  Competitive  Impact 
Statement,  the  term  "cellular"  i«  used  to  refer  to  the 
mobile  and  portable  radio  telephone  service  today 
provided  by  two  licensees  in  each  giK>graphic  area. 

•'Cellular  licenses  held  by  AT4T  or  the  Bell 
Companies,  at  the  time  of  AT*T's  divestiture  of 
those  Bell  Companies  In  19S4.  were  retained  by  the 
Dell  Companies  and  are  now  generally  held  by 
afniiates  of  their  respective  parent  Regional  Holding 
Companies. 


subscribers,  including  long  distance 
calls. 

Cellular  service  is  a  relevant  product 
market  and  a  "line  of  commerce"  within 
the  meaning  of  Section  7  of  the  Clayton 
Act.  Unlike  conventional  landline 
telephone  service,  cellular  service 
provides  customers  with  the  added  i 

feature  of  mobility,  and  landline  1 

telephone  service  therefore  is  not  a 
substitute.  The  relevant  geographic 
markets  are  those  service  areas  in  which 
the  FCC  has  licensed  cellular  carriers  to 
provide  cellular  service. 

With  extremely  limited  exceptions, 
there  are  no  providers  of  mobile 
telephone  services  other  than  the  two 
cellular  carriers.  At  the  current  time,  the 
holders  of  these  cellular  licenses, 
including  McCaw,  exercise  market 
power  in  the  provision  of  cellular 
service.  These  duopolies  are 
characterized  by  rapidly  growing 
demand  and  minimal  price  competition, 
resulting  in  high  margins  to  cellular 
carriers. 

2.  The  Cellular  Infrastructure 
Equipment  Market 

A  cellular  system  consists  primarily 
of  one  or  more  mobile  telephone 
switching  offices  ("MTSOs"  or 
"switches")  connected  to  numerous  cell 
sites.  A  cell  site  is  a  radio  facility  that 
receives  and  transmits  cellular  calls. 
Cellular  carriers  provide  cellular  service 
by  dividing  their  Ucensed  service  areas 
into  "ceils"— each  with  a  corresponding 
cell  site — and  reusing  the  radio 
channels  in  different  cells.  The 
principal  components  of  a  cell  site  are 
radio  units,  radio  frames  and  software 
(referred  to  collectively  as  "radio  base 
stations"). 

A  switcii  is  a  large  central  computer 
facility  connected  to  cell  sites,  other 
MTSOs  and  local  and  long  distance 
telephone  networks.  The  MTSO  controls 
the  "handofT"  of  calls  between  the  cells 
and  transfers  calls  between  the  cellular 
systems  and  the  wireline  networks  of 
local  exchange  carriers  and 
interexchange  carriers.  A  cellular 
system  in  a  large  metropolitan  area  like 
New  York  City  or  Baltimore/Washington 
might  typically  include  two  to  four 
switches  and  more  than  one  hundred 
radio  base  stations. 

One  principal  method  of  expanding 
the  capacity  of  a  cellular  system  is  to 
increase  the  number  of  cells.  The 
creation  of  these  new  cells  requires  the 
purchase  and  deployment  of  an 
additional  radio  base  station  for  each 
new  cell.  At  some  point  in  expanding 
the  capacity  of  a  system  it  also  becomes 
necessary  to  add  additional  switches. 
Another  method  of  capacity  expansion 
currently  being  used  is  to  convert  the 


44168 


t 


Federal  Kegister  /  Vc4.  59.  No.  165  /  Friday.  August  26.  1994  /  Notices 


radio  transmissioos  from  analog  to 
digital.  This  conversion  requires  the 
deployment  of  new  radios  and  cell  site 
equipniei:t. 

In  North  America,  ce) hilar  switches 
made  by  one  manufacturer  are  not 
compatible  with  radio  base  stations 
made  by  another.  Accordingly,  a 
cellular  carrier  seeking  to  expand  the 
capacity  of  a  particular  system  must 
obtain  additional  switches  and  radio 
base  stations  from  its  incumbent  celhilar 
infrastructure  equipment  suppher. 
Digital  conversion  requires  the 
deployment  of  switch  and  cell  site 
equipment  and  software  that  is 
noncompatibte  between  manufacturers. 
Enhancements  tliat  add  customer 
features  or  improve  a  system's  capacity 
or  efficiency  are  added  to  systems 
primarily  through  switch  or  cell  site 
software  upgrades.  Because  the 
interfiaces  between  the  cellular 
infrastructure  equipment  and  software 
are  proprietary,  the  equipment  vendor 
is,  today,  the  only  one  who  can  provide 
these  enhancements.  In  addition, 
cellular  carriers  are  largely  dependent 
on  their  equipment  vendors  for  ongoing 
engineering  support  and  maintenance, 
as  well  as  efSdency  aixl  service 
enhancing  ieetures. 

Thus,  once  a  cellular  carrier  has  made 
the  decision  to  deploy  a  particular 
vendor's  celhilaT  infrastrjcture 
equipment  in  a  particular  system,  that 
carrier  becomes  locked  in  to  that 
vendor's  equipment  and  must  either 
continue  to  purchase  equipment  and 
software  from  that  same  vendor  or  incur 
the  substantia!  costs  of  replacing  the 
deployed  switches  and  radio  base 
stations  of  the  incumbent  vendor.  As 
cellular  systems  grow,  so  also  does  the 
cost  of  switching  vendors. 

Equipment  providers  typically  have 
access  to  proprietary  and  competitively 
sensitive  information  of  their  cellular 
carrier  customers.  Some  of  this 
information  is  acquired  in  the 
performance  of  installation, 
mairttar.ance  and  other  services 
provided  by  the  manufecturers  to  the 
cellular  carriers.  For  example,  through 
its  access  to  a  cellular  carrier's  switch, 
a  manufacturer  has  access  to  day-to-day 
operating  information  about  the  switch, 
including  usage  patterns.  Manufacturers 
must  also  receive  advance  notice  of 
planned  system  expansions  so  that  they 
may  allocate  equipment  and  other 
resources  to  that  customer. 
Manufacturers  also  work  closely  with 
their  customers  in  the  development  of 
new  services  and  features,  sometimes  on 
a  proprietary  basis.  This  development 
woric  necessarily  provides  the 
manufacturer  with  insights  into,  and 


ad^nnce  notice  of,  its  cellular  carrier 
customer's  marketing  and  sales  plans. 

Cellular  infrastructure  equipment  is  a 
relevant  product  market.  Cellular 
infrastructure  equipment  manufectured 
for  use  in  North  America  is  based  on  a 
different  standard  than  equipment 
maaufactured  for  use  by  European 
celkilar  providers.  Accordingly, 
eqiapraent  used  in  North  America  is  not 
compatible  with  equipment 
manufactured  far  use  in  Europe. 

In  many  of  the  cities  in  which  McCaw 
has  an  interest  in  the  A-side  cellular 
system,  the  B-side  competitor  has 
deployed  and  is  operating  its  system 
usiflg  AT&T  cellular  infrastructure 
equipment.  Major  markets  in  which 
McCaw  competes  with  AT&T  customers 
include,  among  others.  New  York. 
Dallas.  San  Francisco,  Miami.  St  Louis, 
Tarapa,  Orlando,  Salt  Lake  Qty,  Kansas 
City  and  Pittsburgh.  McCaw  uses 
Ericsson  equipment  in  the  maiority  of 
its  ^sterns. 

AT&T  currently  has  the  ability  to  raise 
the  costs,  inhibit  the  ability  to  increase 
system  capacity  and  capabilities  and 
degrade  the  quality  of  service  of  its 
locked  in  B-side  equipment  customers. 
AT4T  could  achieve  this  by  increasing 
the  prices  of  its  equipment  and  software 
or  by  withholding  or  delaying  the 
development  or  delivery  of  necessary 
equipment,  software,  services  or  other 
upgrades. 

3.  Harm  to  Competition  Arising  from  the 
Comhinction  ofMcCaw's  Cellular 
Services  and  AT&T's  Cellular 
Infrastructure  Equipment  Business 

The  proposed  merger  may 
substantially  lessen  competition  in 
cellular  services  markets.  Although 
AT«T  already  has  the  ability  to 
disadvantage  its  cellular  infrastructure 
customers,  today  AT&T  has  no  strong 
incentive  to  disadvantage  one  cellular 
carrier  customer  vis-a-vis  another. 
be(.ause  AT&T  is  not  providing  local 
cellular  service.  As  a  result  of  this 
merger,  however,  i*.T&T  would  gain  the 
incentive  to  harm  McCaw"s  competitors 
that  use  AT&T  cellular  equipment,  to 
McCaw's  advantage,  by  exploiting 
ATiT's  control  over  the  costs, 
capabilities  and  capacity  to  those 
locked-in  equipment  customers.  Thus, 
the  combined  AT&T-McCaw  would 
have  the  incentive  and  the  ability  to 
"either  raise  its  cellular  service  rivals' 
costs  or.  through  the  threat  of  doing  so, 
reduce  its  rivals'  incentive  to  compete. 
In  either  event  the  likely  outcome  is 
increased  prices  and  lower  quality 
service  to  consumers  of  cellular  service. 

The  merger  also  will  give  McCaw 
access  to  competitively  sensitive  and 
proprietary  information  of  McCaw's 


competitors  that  AT&T  acqurres  through 
its  role  as  cellular  tnfi«structtire 
equipment  supplie''  to  Macaw's 
competitors.  As  described  above,  this 
information  relates  to  planned 
expansions,  new  sendee  offerings  and 
other  efficiency  enhancing  upgrades. 
McCaw's  competitors  could  well  decide 
to  forgo  or  limit  their  expenditures  of 
resources  in  these  areas  if  they  believe 
that  they  will  not  enjoy  the  competitive 
benefit  of  such  expenditures  because 
McCaw  will  have  immediate  access  to 
their  competitive  plans.  As  a  result, 
consumers  of  cellular  service  are  hkely 
to  pay  higher  prices  and  receive  lower 
quality  service. 

The  proposed  merger  may  also  harm 
competition  in  the  sale  of  cellular 
infrastructure  equipment  used  by  North 
American  cellular  service  providers,  by 
giving  AT&T  access  to  competitively 
sensitive  or  proprietary  information  of 
Ericsson  that  McCaw  acquires  through 
its  position  as  a  customer  for  and  user 
of  Ericsson  cellular  infrastructure 
equipment. 

4.  Harm  to  Competition  Arising  from  the 
Combination  of  McCaw's  Cellular 
Senices  Business  and  ATGrTs 
Interexchange  Business 

Interexchange  services  are 
telecommunications  services  that 
connect  calls  between  different  local 
exchange  areas  or  local  cellular  service 
areas.  AT&T  is  the  dominant 
interexchange  carrier  for  both  wired  and 
cellular  telephone  service,  with  MO 
and  Sprint  and  a  number  of  smaller 
fimrrs  having  much  smaller  shares. 

The  provision  of  interexchange 
services  to  cellular  siibecribers  is  a 
relevant  product  market.  Customers  use 
cellular  phones  to  meet  their  needs 
away  from  landline  teIep>faones;  access 
to  interexchange  service  over  landline 
telephones  is  inconsistent  with  the 
needs  motivating  cellular  phone  usage 
and  thus  is  not  a  good  substitute. 
Cellular  subscribers  can  only  access 
interexchange  service  providers  that 
have  exchange  access  to  that  celhilar 
system. 

Due  to  the  lack  of  effective 
competition  in  the  cellular  service 
markets,  McCaw  has  been  able  to  deny 
its  cellular  customers  the  ability  to    - 
select  their  interexchange  service 
provider.  In  those  markets  in  which   - 
McCaw's  systems  are  ndl  controlled  by 
a  Bell  Company  that  is  subject  to«qua] 
access  requirements,'  McCaw  provides 


' Cellular  companies  t5at  are  affiliates  of  Befl 
Operating  Companies  ('•Bell  Companies")  are 
required  to  provide  equal  acceu  to  'aUtrfpschangB 
carriers  under  the  cons«nt  decree  that  hrok«  up  ihr 
Bell  System.  United  States  r.  Western  £tec.  Co..  57B 
F.  Supp.  643,  647  (D.D.C.  1983):  Order.  Sepf.  27. 
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interexchange  service  to  its  cellular 
customers  on  an  exclusive  basis 
(typically  reselling  AT&T  service),  and 
does  not  generally  allow  its  customers 
to  access  other  interexchange  carriers 
directly.  In  systems  operated  by  Bell 
Companies  subject  to  equal  access 
requirements,  interexchange  service  is 
provided  by  the  interexchange  carrier  of 
the  customer's  choice.  Thus,  customers 
may  choose  between  McCaw's  A-side 
bundle  of  local  and  interexchange 
services  or  the  B-side  carrier's  local 
cellular  service  and.  where  the  B-side 
carrier  is  a  Bell  Company  subject  to 
equal  access,  the  interexchange  service 
offered  by  the  customer's  interexchange 
carrier  of  choice.  (Where  the  B-side 
carrier  is  not  a  Bell  Company,  the 
customer's  choice  is  between  two 
bundles  of  local  cellufar  and  long 
distance  service.) 

The  relevant  geographic  markets  are 
cellular  service  areas  in  which  McCaw 
offers  bundled oellular  and 
interexchange  services.  These  areas 
include  New  York,  Miami.  Tampa, 
Minneapolis,  Seattle,  Pittsburgh,  New 
Orleans,  Portland  and  Sacramento.  Each 
of  these  markets  is  highly  concentrated. 
Among  Bell  Company  cellular  systems 
providing  equal  access,  AT&T  is  the 
dominant  interexchange  carrier,  with 
more  than  70  percent  of  subscribers, 
with  MQ  and  Sprint  sharing  nearly  all 
of  the  remainder.*  McCaw  is  generally 
the  exclusive  provider  of  interexchange 
service  to  customers  of  its  A-side 
systems  that  do  not  provide  equal 
access. 

The  merger  may  lessen  competition 
substantially  in  the  markets  for  the 
provision  of  interexchange  service  to 
cellular  subscribers.  The  merger  would 
foreclose  competition  between  the  two 
largest  providers  of  interexchange 
service  in  the  highly  concentrated 
markets  in  which  McCaw  currently 
provides  interexchange  service  to  its 
cellular  customers  without  an  equal 
access  obligation.  The  merger  also 
combines  AT&T,  the  leading  provider  of 
interexchange  service,  with  McCaw, 
which  has  market  power  o\"er  the 
provision  of  interexchange  service  by 
virtue  of  the  fact  that  it  controls  access 
by  its  cellular  customers  to 
interexchange  services.  As  a  result, 
competition  in  the  provision  of 
interexchange  senice  to  cellular 
customers  in  these  areas  may  be 
substantially  lessened  and  cellular 


1987  (Southwestern  acquisition  of  Metromedia): 
Order.  October  31. 1966  (BellSouth  joint  venture 
with  MCCA). 

*  Most  but  not  all  of  the  McCaw  systems  shar«!  the 
local  market  with  a  Bell  Company  affiliate.  In 
Tampa,  and  in  some  smaller  cities.  McCaw  faces 
GTE,  which  does  not  provide  equal  access. 


subscribers  may  pay  higher  prices  for 
interexchange  service. 

in 

Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment 
addresses  the  competitive  concerns 
raised  by  the  proposed  merger  and 
AT&T  and  McCaw  in  two  principal 
ways.  First,  to  guard  against  harm  to 
competition  in  interexchange 
telecommunications,  it  requires  AT&T 
to  provide  all  interexchange  carriers 
with  equal  access  to  McCaw  cellular 
systems.  Second,  the  proposed  Final 
Judgment  contains  a  group  of  provisions 
intended  to  ameliorate  the  lock-in  faced 
by  AT&T  cellular  infrastructure 
equipment  customers,  which  should 
make  it  substantially  less  Ukely  that 
AT&T  can  raise  the  costs  of  its  rivals  in 
wireless  service  (or  threaten  to  do  so), 
and  therefore  guard  against 
anticompetitive  effects  in  wireless 
service  markets.  Finally,  the  proposed 
Final  Judgment  contains  restrictions 
intended  to  protect  against 
anticompetitive  effects  in  the  cellular 
infrastructure  equipment  market. 

A.  Equal  Access 

As  described  above,  McCaw  currently 
does  not  provide  equal  access  to 
interexchange  carriers  from  its  cellular 
systems.  Section  IV  of  the  proposed 
Final  Judgment  will  change  these 
arrangements  by  requiring  McCaw  to 
offer  all  interexchange  carriers  equal 
access  to  all  of  its  cellular  systems, 
permitting  its  customers  to  choose 
among  hiterexchange  carriers.  The  need 
for  these  provisions  is  predicated  on  the 
noncompetitive  structure  of  current 
cellular  service  markets  and  the  market 
power  currently  possessed  by  McCaw 
and  other  providers  of  cellular  exchange 
service. 

The  equal  access  arrangements 
prescribed  by  Section  IV  are  modeled  on 
the  analogous  provisions  of  the 
Modification  of  Final  Judgment  in 
United  States  v.  American  Telephone  & 
Tel.  Co.,  552  F.  Supp.  131  (D.D.C.  1982). 
affd  sub  nam.  Maryland  v.  United 
States.  460  U.S.  1001  (1983)  ["MFJ"). 
They  are  largely  identical  to  the 
conditions  recommended  by  the  United 
States  for  provision  of  interexchange 
cellular  service  by  the  Bell  Companies.' 

Section  IV.B  provides  for  the  phased- 
1n  conversion  of  McCaw  Cellular 
Systems  to  equal  access  over  a  21-month 
period  after  the  commencement  of  this 


'See  Memorandum  of  the  United  Stales  in 
Response  to  the  Bell  Com.panies'  Motions  for 
Generic  Wireless  Waivers  and  Proposed  Order,  filed 
July  25. 1994.  attached  as  Exhibit  A. 


action,  pursuant  to  a  plan  to  be 
approved  by  the  United  States  according 
to  Section  VII.A  of  the  judgment. 
■'McCaw  Cellular  Systems"  are  defined 
in  Section  n.T  to  include  systems  in 
which  McCaw  holds  voting  interests 
greater  than  50  percent  or  in  which  it 
has  the  right,  power  or  ability  to  control. 
"Control"  is  defined  in  Section  n.K  as 
the  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  a  corporation  or  partnership, 
whether  through  ownership  of  voting 
securities,  by  contract,  or  otherwise. 
McCaw  would  not.  under  this 
deHnition,  be  considered  to  control  a 
corporation  or  partnership  in  which 
another  entity  held  a  significantly  larger 
ownership  interest  unless  McCaw  had 
expressly  been  given  the  right  to 
control,  such  as  through  voting  rights  or 
by  contract. 

Section  IV.A  provides  that,  prior  to  its 
conversion  to  equal  access,  no  McCaw  - 
Cellular  System  may  alter  its 
arrangements  for  the  provision  of 
interexchange  service  in  ways  that 
discriminate  in  favor  of  AT&T  in  the 
provision  of  exchange  access.  Pursuant 
to  Section  m.E.  a  McCaw  Cellular 
System  or  McCaw  Minority  Owned 
Cellular  System  may  use  tihe  name 
"AT&T"  or  any  trademark  or  trade  name 
of  AT&T  in  its  corporate  or  ser\ice 
names  only  after  it  has  completed 
conversion  to  equal  access  and  balloted 
existing  customers  pursuant  to  Sections 
rV.B  and  IV.C.  In  addition,  neither 
AT&T,  McCaw  nor  McCaw  Minority 
Owned  Cellular  Systems  may  use  the 
name  AT&T  or  any  trademark  or  trade 
name  of  AT&T  in  marketing  or 
advertising  cellular  service  until  60%  of 
the  McCaw  Cellular  Systems,  measured 
by  subscribers  (and  not  including  Bell 
Company  cellular  systems  that  provide 
equal  access  pursuant  to  the  MFJ)  have 
completed  conversion  to  equa!  access. 

Sections  IV.B.  IV.C  and  IV.D  of  the 
judgment  prescribe  the  basic 
requirements  of  equalaccess.  Section 
IV.B.l  requires  each  McCaw  Cellular 
System  to  provide  local  cellular  service 
under  prices  and  terms  that  do  not 
depend  upon  the  customer  obtaining 
interexchange  ser\ice  from  AT&T  or  a 
McCaw  affiliate,  i.e..  on  an  unbundled 
basis.  Moreover.  McCaw,  McCaw 
Cellular  Systems  and  their  employees 
and  agents  (including  AT&T  when  it 
acts  as  agent  for  a  McCaw  Cellular 
System  pursuant  to  Section  fV.F  of  the 
judgment)  may  not  recommend,  sell  or 
otherwise  market  the  interexchange 
service  of  any  interexchange  carriers, 
and  are  required  to  administer 
interexchange  carrier  selection 
procedures  on  a  carrier-neutral  and 
nondiscriminatory  basis. 
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Section  TV 3  also  raqujzes  ItfcCaw  to 
ballot  its  existii^  customars  to  permit 
them  to  choose  an  intnexcbange  carrier 
to  which  all  of  the  oistomer's 
originating  intercxchange 
conuBunicatioiis  wiU  be  routed 
automaticaUj,  without  the  use  of  any 
access  codes  (i.e.,  on  a  l-^basis),  as  well 
as  to  permit  the  custooier  to  access  other 
interexchange  carriers  by  dialing  the 
appropriate  carrier  identificatioo  code 
(i.e..  oo  a  lO-XXX  basis).  Balloting  will 
occur  within  60  days  of  each  McCaw 
Cellular  System's  conversion  to  equal 
access.  If,  in  the  balloting  process,  any 
McCaw  customer  fiails  to  choose  an 
interexchange  carrier,  those  customers 
may  be  allocated  to  inteiexchangQ 
carrien  in  proportion  to  the  number  of 
customers  sutecribing  to  each  carrier  * 
Thereafter,  interexchange  services  will 
be  blocked  to  any  new  customer  that 
fails  to  choose  a  carrier  and  attempts  to 
place  calls  without  access  codes. 

To  permit  all  interexchange  carriers  to 
have  a  meaningful  opportunity  to 
market  their  services  to  custcnners  of 
McCaw  Cellular  Systems,  those  systems 
will  be  required  to  provide 
interexchange  carriers  with  the  names 
and  addresses  of  their  existing 
custcxners  at  least  60  days  prior  to 
conversion  to  equal  access,  and  at 
quarterly  intervals  thereafter.  Similarly. 
under  Section  IV.C,  any  customer 
information  provided  to  AT&T  by  a 
McCaw  Cellular  System  must  be 
provided  to  other  interexchange  carriers 
at  the  same  time  and  under  the  same 
terms.  A  McCaw  Cellular  System  may 
not  provide  AT4T  with  information 
about  a  customer's  interexchange  carrier 
or  celhiSar  or  interexchange  usage 
unless  the  customer  is  already  a 
customer  of  AT&T's  interexchange 
service  and  unless  it  provides  the  same 
inform.it  ion  at  the  same  time  to  other 
interB/.;..nange  carriers  concerning  their 
own  customers. 

The  post-conversion  equal  access 
requirements  contained  in  Section  IV.D 
largely  parallel  the  analogous 
requirements  of  the  MFJ  including 
requirements  that  each  McCaw  Cellular 
System  provide  interexchange  carriers 
exchange  access  oo  an  unbundled  basis 
equal  in  type,  quality  and  price  to  that 
provided  to  AT&T. 

That  section  also  provides  that  if  a 
McCaw  Cellular  System  provides 
information  to  AT&T  to  allow  AT&T  to 
bHi  its  interexchange  customers  for 
cellular  service  (subject  to  the 


"The  specific  ballwlng  proc8«  will  be  described 
in  the  equal  access  pians  Tiled  by  defendanu  under 
Section  VD.A  of  the  proposed  Final  Judgment.  It  is 
anticipated  that  there  might  bo  more  than  one 
oppoitunity  for  each  customer  to  select  an 
interexchange  carrier  prior  to  any  allocation.  - 


restrictions  of  Section  IV.F),  it  must  at 
the  option  of  any  other  interexchange 
carrier  provide  that  carrier  with 
sufHcient  information  about  the  usage 
and  charges  for  cellular  service  to  allow 
it  to  make  commercially  reasonable 
arrangements  to  bill  its  interexchange 
customers  for  cellular  service.  The  last 
sentence  of  Section  IV.D.1  does  not 
impose  any  additional  obligation  on 
AT&T  or  McCaw  to  bill  for  other 
interexchange  carriers,  but  does  require 
them  to  provide  competing  carriers  with 
suRicient  information  so  that  they  can 
make  commercially  reasonable 
arraiigements  to  perform  billing 
themselves  or  have  billing  done  by  third 
parties. 

The  basis  for  this  requirement  is  the 
concern  that  AT&T's  acqui-sition  of 
McCaw  could  put  it  in  the  position  of 
being  »Jie  only  interexchange  carrier 
with  ths  ability  to  offer  prospective 
customers  of  wireless  interexchange 
service  the  option  of  receiving  a  single 
bill  for  both  cellular  and  interexchange 
services.  Given  AT&T's  already 
domihant  position  in  this  segment  of  the 
interexchange  rcarket.  this  added 
advantage  could  be  sufficient  to  furfber 
increase  AT&T's  ability  to  increase 
prices  or  exclude  interexciia.ige 
competitors  by  virtue  of  its  control  of  a 
cellular  duopolist.  The  language  used  in 
Soction  rV.D.l  was  adopted  in 
preference  to  a  simple 
nondiscrimination  requirement  out  of  a 
concern  that,  given  its  position  as  a 
possibly  ma;or  provider  of  billing 
services  to  McCaw.  arrangements  that 
could  be  workable  for  AT&T  could  be 
totally  uneconomic  for  other 
interexchange  carriers.  Thus,  it  might 
not  be  practical  for  smaller 
interexchange  carriers  to  perform  all  of 
the  rating  and  processing  of  local 
cellular  calls  if  they  only  provide 
intei^xciiange  service  to  a  rolalively 
small  number  of  McCaw  customers.  The 
chosen  language  was  intended  to  assure 
that  siiffiaently  refined  billing 
inforcialion  was  provided  to  such 
interexchange  carriers  that  they  could 
readily  incorporate  it  with  their 
intertxchange  bills  with  a  minimum  of 
additional  processing  and  programming 
required. 

Section  IV.F.  permits  AT&T  to  act  as 
McCaw's  agent  in  marketing  local 
cellular  services  and  in  jointly 
marketing  local  cellular,  interexchange 
and  other  services  on  specified 
conditions.  These  conditions,  which 
basically  track  those  the  United  Slates 
has  recommended  for  the  Bell 
Companies  if  they  should  be  permitted 
to  provide  wireless  interexchange 
service,  are  first,  if  AT&T  engages  in 
marketing  local  cellular  service  for 


McCaw,  it  must  advise  actual  or 
prospective  subscribers  <rf  their  right  to 
resubscribe  to  the  interexdiaBge  carrier 
of  their  choice;  second.  ATftT  must  state 
the  price,  t^ms  and  rate  pkns  for  local 
cellular  and  interexchange  service 
separately,  meaning  that  it  cannot  sell 
bundled  offerings  of  local  celhilar  and 
interexchange  service;  md  third,  AT&T 
is  enjoined  from  selling  interexchange 
service  at  a  price,  term  or  discount  that 
depends  on  whether  the  customer 
obtains  local  cellular  service  from 
McCaw,  and  McCaw  and  McCaw 
Cellular  Systems  are  enjoined  from 
selling  local  cellular  service  at  a  price, 
term  or  discount  that  depends  on 
whether  the  customer  obtains 
interexchange  service  from  AT&T. 

Notwithstanding  the  foregoing 
provisions,  AT&T  may,  without 
separately  stating  the  chafges  for 
intarexchange  service  and  terminating 
local  cellular  service,  offer  a  "calling 
party  pays"  service  for  calls  made  to  a 
cellular  telephone.  Ordinarily,  the 
cellular  subscriber  receiving  the  calls 
pays  for  the  cellular  airtinie.  Section 
IV.E.2  would  permit  AT&T  to  charge  a 
single  price  for  the  interexchange 
ponion  of  such  a  call  and  the 
terminating  airtime  (paid  by  the  caller, 
not  the  called  party),  under  the 
follov/ing  conditions:  First,  AT&T  must 
obtain  ths  underlying  local  cellular 
service  used  to  terminate  the  call  at  a 
generally  available  rate  which,  to 
prevciit  against  artificially  high  transfer 
prices. is  no  higher  than  the  rate  offereti 
to  resellers  of  local  cellular  service;  and 
second,  this  rate  must  be  disclosed  to 
other  interexchange  carriers  and  be 
described  in  the  Equal  Access  plan  to  be 
filed  for  approval  by  the  United  States. 
These  conditions  will  allow  a 
potentially  useful  new  service  to  be 
provided  while  assuring  that  AT&T's 
cumpetitors  will  have  a  fair  opportunity 
to  compete  with  AT&T  in  providing  this 
service. 

Section  IV.G  provides  that  if  the 
United  States  certifies,  upon  a  showing 
by  AT&T,  that  there  is  insufficient 
demand  by  interexchange  carriers  for 
access  to  McCaw  Cellular  systems 
within  any  Local  Cellular  Service  Area. 
McCaw  Cellular  Systems  may  im>vide 
new  services  in  which  access  is 
provided  to  interexchange  caiiiers  at 
centralized  points. 

Section  IV .H  permits  McCaw  to  hand 
off  cellular  digital  packet  data 
transmissions  (as  specified  in  Section 
n.F)  to  interexchange  carriers  at 
centralized  points.  The  United  States 
understands  that  the  transport  cost  for 
packetized  data,  especially  that  using 
the  Internet  Protocol,  is  small  in 
comparison  to  other  elements  of  the 


service,  and,  thus,  this  service  could  be 
economically  justified  more  easily  (in 
more  locations)  if  providers  did  not 
need  to  implein«at  switching  or  routing 
points  in  each  local  Cellular  Swvice 
Area.  In  addition,  since  transport  across 
the  Internet  does  not  involve  distance- 
sensitive  charges,  it  will  not  make  any 
diSiarence  to  users  where  their  messages 
are  transfered  onto  tfae  Internet.  Finally, 
the  Internet  protocol  does  not  have  any 
position  for  indicating  a  customer's 
choice  of  access  providw  and  thus  it 
would  make  use  of  the  CDPD  service 
less  convenient  and  probably  more 
expensive  for  such  usws  if  they  were 
required  to  include  addressing  for 
separate  access  providers  in  addition  to 
the  customary  Internet  address  normally 
employed  by  such  users. 

Lellular  systems  in  which  McCaw  has 
voting  interest  of  fifty  percent  or  less 
and  does  not  have  the  right,  power  or 
ability  to  control  are  defined  in  Section 
II.U  as  "McCaw  Minority  Owned 
tZellular  Systems."  These  systems  are 
not  subject  to  most  of  the  equal  access 
requirements  of  Section  IV  of  the 
proposed  Final  Judgment,  but  are 
subject  to  tbe  non-bundling 
requirements  of  Section  IV.F.'  Section 
IV.E  provides  that  if  ATftT  or  McCaw 
obtains  control  of  a  cellular  system  after 
entry  of  the  proposed  Final  Judgment,  it 
will  be  converted  to  equal  access  within 
one  year  (or  within  21  months  after  the 
commencement  of  this  action, 
whichever  is  later). 

The  equal  access  obligations  imposed 
by  the  proposed  Final  Judgment  apply 
to  interexchange  services,  i.e.,  services 
that  extend  beyond  the  boundaries  of  a 
Local  Cellular  Service  Area.  Section  II.Q 
of  the  judgment  defines  those  areas  as 
the  areas  in  which  the  Bell  Companies 
are  permitted  under  the  MFJ,  including 
any  orders  entered  under  it  or  any 
legislation  that  supersedes  or  modifies 
it,  to  provide  cellular  exchange  service 
without  an  equal  access  obligation.  The 
majority  of  McCaw  Cellular  Systems  are 
configured  to  provide  cellular  exchange 
services  in  areas  that  would  be 
permissible  for  the  Bell  Companies 
under  the  MFJ  and  waiver  orders 
entered  under  it.  There  are,  however,  19 
McCaw  Cellular  Systems  whose  local 
service  areas  extend  beyond  the  bounds 
that  would  be  permitted  for  a  Bell 


Federal  Regirter  /  Vol.  59,  No.  165  /  Friday.  August  26,  1994  /  Notices 


44171 


'  Sorae  of  the  celluUr  systems  in  which  McCaw 
has  an  interest  are  deeibed  "Bell  Companies"  under 
the  MFJ  and  are  subject  to  the  MFJ's  equal  access 
requirements.  The  United  States  has  proposed  an 
order  to  the  MFJ  Court  that  would  impose  certain 
requirements  in  order  to  protect  the  provision  of 
eqi:ai  access  by  those  systems.  Whether  thesu 
systems  are  also  McCaw  Ce!lul»  Systems,  or  are 
McCaw  Minority  Owned  Cellular  Systems,  depends 
on  whether  McCaw  (as  well  as  the  Bell  Company) 
controls  the  system. 


Company.  Section  II.Q  allows 
"grandfathered"  exceptions  to  tbe 
general  definition  of  Lo(»l  Cellular 
Service  Areas  for  those  systems.  As  the 
stipulation  expressly  notes,  by 
permitting  these  exceptions,  the  United 
States  has  not  concluded  that  these 
areas  are  appropriate  local  calling  areas 
for  cellular  service,  but  agreed  to  these 
exceptions  for  the  present  time,  subject 
to  further  order  of  the  Court,  for  the 
following  reasons. 

In  some  cases,  McCaw  has  a  single 
switch  (or  several  interconnected 
switches)  located  in  one  LATA  but 
connected  to  some  cell  sit-js  located 
outside  the  LATA.  In  many  of  these 
cases,  either  no  Bell  Company  is 
licensed  to  serve  the  area  in  competition 
with  McCaw,  or  a  Bell  Company  is 
licensed  to  serve  only  part  of  the  area 
and  thus  could  not  feasibly  offer  service 
throughout  the  same  area  even  apart 
from  MFJ  constraints. 

The  FCC  currently  has  under  way  a 
proceeding  considering  whether  to 
impose  equal  access  requirements  on  all 
cellular  or  commercial  mobile  radio 
service  providers,  in  which  the 
appropriate  scope  of  local  calling  areas 
is  an  issue.  In  light  of  these 
developments,  the  United  States 
determined  not  to  require  McCaw  to 
reconfigore  its  existing  systems  until 
other  proceedings  addressing  the 
appropriate  scope  of  loc^I  cellular 
calling  areas  are  concluded.  If  those 
proceedings  result  in  determinations 
that  are  inconsistent  with  the  exceptions 
in  Section  n.Q,  or  if  it  otherwise  appears 
that  any  exceptions  are  not  justified,  the 
United  States  has  reserved  the  right  to 
seek  orders  from  the  Court  eliminating 
any  such  exceptions.  In  such  a 
proceedmg.  AT&T  might  contend  that 
such  exceptions  are  consistent  with 
prior  practice  under  the  MFJ  or  are 
otherwise  appropriate. 

B.  Manufacturing 

The  proposed  Final  Judgment 
addresses  competitive  concerns  arising 
from  the  fact  that  the  merger  will  place 
AT&T,  through  McCaw,  in  competition 
with  its  other  wireless  infrastructure 
equipment"  customers  who  rely  on 


"Because  AT4T  is  not  only  a  leadii>g  supplier  of 
cellular  infrastructure  equipment,  but  is  also 
developing  and  selling  infrastruaure  equipment  for 
other  wireless  services  thai  are  being  developed  and 
that  may  compete  with  cellular  service  in  the 
future,  many  of  the  provisions  of  Section  V  apply 
to  "wireless  services"  and  the  Infrastructure 
equipment  used  to  provide  those  services. 
"Wirele.M  Service"  is  defined  in  Section  U.AF  to 
include  not  just  cellular  service,  but  those 
telecommunications  sarvices  that  use  radio 
transmission  between  the  customer  and  the 
network,  including  cellular,  land  mobils  radio, 
commen-.ial  mobile  radio,  specialized  mobile  radio. 


AT&T  equipment  and  are  locked  in  to 
AT&T.  Section  V  of  the  proposed  Final 
Judgment  contains  several  provisions 
designed  to  restrict  AT&T's  ability  and 
incentive  to  use  its  position  as 
equipment  supplier  to  McCaw's 
wireless  competitors  to  disadvantage 
those  customers/comfietitors  vis-a-vis 
McCaw.« 

1.  Misuse  of  Nonpublic  Information 

Secticm  V.A  seeks  to  prevent  the 
potential  for  harm  to  competiticm  that 
might  arise  as  a  result  of  (1)  AT&T 
gaining  access  to  nonpublic  information 
of  a  competitor  that  is  a  supplier  to 
McCaw  or  (2)  McCaw  gaining  access  to 
nonpublic  information  of  a  competitor 
that  is  a  customer  of  AT&T.  The  details 
of  procedures  adopted  by  AT&T  and 
McCaw  to  implement  the  provisions  of 
Section  V.A  will  be  set  forth  in 
Nonpublic  Information  and  Structural 
Separation  implementation  plans  to  be 
filed  for  approval  by  the  United  States 
pursuant  to  Section  V11.A.  of  the 
judgment. 

As  one  safeguard  against  improper 
disclosure  of  confidential  information. 
Section  V.A.4.a  requires  AT&T  to 
establish  separate  Marketmg  Account 
Teams  to  serve  (1)  McCaw  and  other 
AT&T  affiliates  and  (2)  unaffiliated 
wireless  infrastructure  equipment 
customers.  These  Marketing  Account 
Teams,  as  specified  in  Section  Il.R,  will 
be  responsible  for  selling  end  related 
services  in  connection  with  selling 
telecommunications  equipment, 
including  customer  relationship 
management,  sales,  pricing, 
presentation  of  bids,  basic  technical  and 
engineering  advice,  order  processing 
and  management,  and  project 
management.  The  United  States 
understands  that  most  of  the  interaction 
the  AT&T  Network  Vyirviess 
Infrastructure  Equipment  Unit  will  have 
with  customers  will  be  by  the  Marketing 
Account  Teams.  The  responsibilities  of 
Marketing  Accoiint  Teams  will  be 
specified  in  the  Structurai  Separation 
implementation  plan.  In  order  to  assure 
effective  separation,  that  plan  will 


personal  communications  servicas.  and  any  other 
n>obi!e  radio  services  that  have  tieeD  or  might  be 
authorized  by  the  FCC  or  offered  using  radio 
transmission  between  tbe  customer  and  tbe 
network. 

"The  duties  of  Section  V  apply  ouly  so  long  m 
McCaw  is  affitiated  with  an  .\T»1  busineas  unM 
that  manufactures  cellular  or  other  wireless 
infrastructure  equipment,  as  will  occur  once  the 
merger  is  consummafe<1.  If  AT»T.  at  a  point  prior 
to  expiration  cf  the  decree,  wen  to  divest  coDtioi 
of  either  McCaw  or  its  wireless  infrastructure 
equipment  manufacturing  business,  the  provisions 
of  Section  V  would  no  longer  be  in  effect.  exc»p( 
for  any  buy-back  liability  under  Section  V.B 
dccniing  as  a  result  of  decree  violations  during  the 
period  of  affiliation. 
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provide  procedures  to  prevent  the 
disclosure  of  nonpublic  information  in 
the  event  that  members  of  Marketing 
Account  Teams  serving  Unaffiliated 
Wireless  Infrastructure  Equipment 
Customers  (defined  in  Section  HAC  as 
customers  that  are  neither  affiliates  of 
AT&T  or  McCaw  nor  McCaw  Minority 
Owned  Cellular  Systems)  are  assigned 
to  any  AT&T  or  McCaw  business  that 
either  provides  telecommunications 
equipment  to  AT&T,  McCaw  or  a 
McCaw  Minority  Owned  Cellular 
System,  or  that  provides  or  plans  for  any 
AT&T  or  McCaw  wireless  service.    . 

Section  V.A.4.b  takes  steps  to  assure 
that  nonpublic  information  of 
Unaffiliated  Wireless  Infrastructure 
equipment  customers  is  not  misused  by 
AT&T  as  a  result  of  any  proprietary 
development  work  it  performs  for 
equipment  customers.  Section  n.Y 
defines  Proprietary  Development  as  the 
development  of  products,  features  or 
functions  for  cellular  infrastructure 
equipment  that  is  not  intended  to  be 
made  available  to  more  than  one 
customer  or  its  affiliates.  Section 
V.A.4.b  contemplates  the  formation  of 
Development  Teams  to  conduct 
Proprietary  Development,  and  requires 
AT&T  develop  procedures  to  prevent 
the  disclosure  of  nonpublic  information 
in  the  event  that  members  of 
Development  Teams  that  do  such 
Proprietary  Development  for 
unaffiliated  customers  perform 
Proprietary  Development  for  McCaw  or 
for  any  AT&T  telecommunications 
service.  The  principal  goal  of  this 
provision  is  to  assure  that  AT&T 
Development  Teams  that  obtain 
nonpublic  information  about  the 
business,  plans  or  technology  of  an 
unaffiliated  equipment  customer  in  the 
course  of  performing  Proprietary 
Development  work  for  that  customer  do 
not  use  that  information  to  the  benefit 
of  the  telecommimications  businesses  of 
AT&T  or  McCaw. 

The  provisions  of  Section  V.A  are 
intended  to  prevent  the  inappropriate 
disclosure  and  use  of  Nonpublic 
Information  obtained  by  AT&T  or 
McCaw  from  imaffiliated  equipment 
customers  or  suppliers.  Section  n.X 
contains  a  definition  of  Nonpublic 
Information.  That  definition  identifies 
or  includes  various  categories  of 
information  which,  if  inappropriately 
disclosed  or  used,  could  cause 
competitive  harm.  The  most  sensitive 
categories  of  such  information  are 
specified  in  Section  II.X.2(a). 
Information  enumerated  in  that 
subsection  may  not  be  disclosed  even 
with  the  consent  of  the  supplier  of  the 


information.'"  An  unaffiliated  customer 
or  supplier  may  designate  in  writing  as 
proprietary  other  documentary 
infonhation  (or.  in  the  case  of  oral, 
visual  or  other  information, 
contemporaneously  with  the 
disclosure),  and  such  information  will 
be  treated  as  Nonpublic  Information. 
Information  that  was  provided  to  AT&T 
or  McCaw  prior  to  entry  of  the  proposed 
Final  Judgment  may  be  designated  as 
such  by  the  supplier  of  the  information 
within  180  days  after  entry  of  the 
judgment,  in  which  case  it  will  be 
subject  to  the  same  protections  as  other 
Nonpublic  Information.  The  definition 
of  Nonpublic  Information  in  Section  n.X 
excludes  vaiit-us  categories  of 
information  obtained  by  AT&T  by 
means  other  than  a  breach  of  duty  to  its 
customers,  as  well  as  information  that  is 
over  six  years  old.  In  addition,  an 
unaffiliated  customer  or  supplier  may 
waive  any  or  all  of  the  protections 
against  the  disclosure  of  Nonpublic 
Information,  except  for  the  categories 
specified  in  Section  II.X.2(a).  This 
exception  is  intended  to  guard  against 
the  use  of  such  information  for    ■ 
coordination  among  competitors. 

Section  V.A.I. a  provides  that  AT&T 
shall  not  allow  Nonpublic  Information 
of  its  Unaffiliated  Wireless 
Infrastructure  Equipment  Customers  to 
be  disclosed  for  any  reason  to  (i)  McCaw 
or  any  of  its  directors,  officers  or 
employees;  (ii)  any  McCaw  Minority 
Owned  Wireless  System  (except  for 
information  relating  specifically  to  such 
a  system);  (iii)  any  person  engaged  in 
marketing  any  McCaw  service  or  any 
AT&T  telecommunications  service;  (iv) 
any  person  employed  by  a  Marketing 
Account  Team  responsible  for 
marketing  to  AT&T.  McCaw  or  a  McCaw 
Minority  OvvTied  Cellular  System;  or  (v) 
any  person  performing  Proprietary 
Development  for  AT&T.  McCaw  or 
McCaw  Minority  Owned  Cellular 
Systems.  Likewise.  AT&T  is  barred  by 
Section  V.A.l.b  from  disclosing  any 
Nonpublic  Information  relating  to  the 
provision  of  any  wireless  service  by 
McCaw  or  AT&T  that  it  obtains  by 
reason  of  being  an  equipment  supplier 
to  M0Caw  to  any  unaffiliated  equipment 


'"This  includes  information  containing  costs, 
profits,  or  profit  margins;  plans  for  development  of 
new  prt)ducts.  services  or  technologies:  customer 
names:  pricing  policies,  prices,  price  schedules,  or 
terms;  Bumber  of  subscribers,  sales,  chum  rates,  or 
other  output  measures;  capacity  measures:  features 
and  capabilities;  technology  plans  or  status  of 
Implementation;  marketing  plans;  costs  of  or  prices 
paid  fof  infrastructure  equipment  or  other  inputs 
including  price  credits,  or  adjustments  for  a  cellular 
carrier's  used  equipment;  plans  for  expansion: 
amounts  of  capital  investment;  or  quantities  and 
types  d  equipment  used  by  a  wireless  carrier  or 
sold  by  a  wireless  infrastructure  equipment 
supplior. 


customer.  Under  Section  V.A. l.c,  if 
certain  senior  officers  of  AT&T  obtain 
any  such  Nonpublic  Information,  they 
may  not  disclose  it  to  other  persons 
identified  in  Section  V.A.l.a. 

McCaw  is  similarly  enjoined  by 
Section  V.A.2  from  allowing  Nonpublic 
Information  it  obtains  from  its 
unaffiliated  equipment  suppliers  to  be 
disclosed  for  any  reason  to  any  person 
involved  in  the  design,  development, 
fabrication  or  marketing  of  AT&T's 
telecommujriications  equipment. 
Likewise,  McCaw  is  enjoined  from 
allowing  Nonpublic  Information  of  any 
unaffiliated  interexchange  carrier  to  be 
disclosed  to  persons  involved  in  the 
design,  development,  fabrication  or 
marketing  of  any  AT&T 
telecommunications  product  or  service, 
and  access  to  such  Nonpublic 
Information  shall  be  limited  to 
authorized  persons  within  McCaw  and 
within  AT&T's  Network  Wireless 
Infrastructure  Unit  having  a  need  to 
know  such  information. 

2.  Ongoing  Support  for  Locked-In 
Customers 

Section  V.B  of  the  proposed  final 
judgment  contains  provisions  designed 
to  prevent  AT&T  from  raising  the  costs 
of  McCaw's  competitors  in  connection 
with  the  provision  of  such  products  and 
services.  Since  locked-in  equipment 
customers  are  dependent  on  AT&T  for  a 
variety  of  critical  ongoing  support 
functions  and  products,  Section  V.B.I 
requires  AT&T  to  provide  its 
unaffihated  cellular  infrastructure 
equipment  customers  with  the  following 
products  and  services,  in  accordance 
with  the  same  pricing  and  business 
practices  that  prevailed  prior  to  August 
1, 1993:  (a)  Technical  support  and 
maintenance;  (b)  installation, 
engineering,  repair  and  maintenance 
services;  (c)  additional  switching  and 
cell  site  equipment  to  be  deployed  in 
that  system;  (d)  upgrades  and  other 
AT&T  cellular  infrastructure  equipment 
developed  for  use  with  these  systems; 
and  (e)  spare,  repair  or  replacement 
parts. 

This  provision  is  intended  to  assure 
that  AT&T  will  deal  with  its  unaffiliated 
equipment  customers  in  the  same 
marmer  as  it  did  prior  to  annotmcement 
of  the  proposed  merger  with  McCaw, " 
Emd  that  such  customers  will  continue 
to  obtain  the  products  and  services  they 
need  to  provide  cellular  service, 
including  software  upgrades  and 


"August  1, 1993,  shortly  before  tne 
announcement  of  the  merger,  was  chosen  as  tne 
benchmark  for  this  comparison  to  allay  concerns 
that  AT*T  may  have  changed  some  of  its  pricing 
practices  vis-a-vis  McCaw  competitors  after  tha 
merger  was  announced. 
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switching  and  cell  site  equipntent 
needed  to  expand  the  capacity  of  their 
systems.  AT&T  also  may  not 
discriminate  in  favor  of  McCaw  Cellular 
Systems  or  McCaw  Minority  Owned 
Cellular  Systems  in  the  way  in  which 
such  products  or  services  are  made 
available  to  cellular  systems,  and  the 
terms  on  which  such  products  or 
services  are  provided  shall  not  vary 
depending  on  whether  the  s>'stem  to 
which  they  virill  be  provided  competes 
with  McCaw  or  a  McCaw  Minority 
Owned  Cellular  System. 

Finally,  if  AT&T  discontinues  the 
offering  of  any  cellular  infrastructure 
equipment  service,  part  or  product,  it 
shall  either  arrange  an  alternative  source 
of  supply  for  the  product  or,  if 
unsuccessful,  provide  any  affected 
cellular  carrier  with  the  licenses  to  use 
(and  rights  to  sublicense)  whatever 
technira-  information  is  necessary  to 
provids  such  services,  parts  or  products 
(to  the  extent  AT&T  is  able  to  do  so),  so 
that  the  carrier  can  obtain  the  service, 
part  or  product  from  another  source. 
Such  licenses  shall  be  granted  on 
reasonable  and  nondiscriminatory 
terms. 

3.  Development  of  New  Features  and 

Functions 

Section  V.C  contains  provisions 
designed  to  prevent  AT&T  from 
disadvantaging  its  locked -in  customers 
that  compete  with  McCaw  with  respect 
to  development  of  new  features  and 
functions,  including  Proprietary 
Development  (defined  in  Section  n.Y). 
Under  Section  V.Cl,  whenever  AT&T 
engages  in  development  of  new  features 
or  functions  for  use  with  AT&T 
equipped  cellular  systems  that,  if 
successful,  will  be  made  available  to 
two  or  more  cellular  carriiirs  that  are  not 
affiliated  with  each  other  (i.e., 
developments  that  are  not  intended  for 
a  single  customer),  AT&T  shall  disclose 
such  enhancements  to  unaffiliated 
carriers  at  the  same  time  it  discloses 
them  to  McCaw  or  McCaw  Minority 
Owned  Cellular  Systems,  and  shall 
make  them  available  to  unaffiliated 
customers  at  the  same  tinte  it  makes 
them  available  to  McCaw  or  any  McCaw 
Minority  Owrned  Cellular  System.  This 
section  is  triggered  only  by  development 
of  features  pertaining  to  systems 
installed  or  contracted  for  prior  to  the 
date  of  entry  of  the  judgment,  as  it  is 
specifically  intended  to  address  a 
concern  relating  to  existing  locked-in 
customers. 

The  remainder  of  Section  V.C 
addresses  AT&T's  obligations  in  the 
event  it  performs  development  work 
specifically  for  McCaw,  a  McCaw 
Cellular  System  or  a  McCaw 'Minority 


Ow.-ned  Cellular  System.  AT&T  has 
advised  the  United  States  that,  at 
present,  AT&T  occasionally  develops 
features  or  functions  that  are  applicable 
only  to  a  parricular  cellular  carrier  or 
system  because  of  its  adjunct  hardware 
or  software  or  its  specific  operations  or 
network.  If  AT&T  engages  in  such 
development  for  McCaw,  a  McCaw 
Cellular  Systemor  a  McCaw  Minority 
Owned  Cellular  System,  AT&T  must 
afford  unaffiliated  customers 
substantially  the  same  opportunity  to 
contract  for  such  development  work  on 
substantially  the  same  compensatory 
basis.  If  AT&T  performs  other 
Proprietary  Development  for  McCaw.  a 
McCaw  Cellular  System  or  a  McCaw 
Minority  Owned  Cellular  System,  it  will 
be  required  upon  reasonable  request  to 
perform  Proprietary  Development  for 
unaffiliated  customers  under  reasonable 
terms  and  conditions  that  a.-?  not  less 
favorable  to  the  unaffiliated  customer 
than  those  provided  to  MtCaw,  McCaw 
Cellular  Systems  or  McCaw  Minority 
Owned  Cfiiultj  Systems.  Under  Section 
V.C.3,  if  ATStT  performs  Proprietary 
Develcpmaat  for  McCaw  (or  McCaw 
Minority  Owned  Cellular  Systems)  it 
must  honor  any  reasonable  request  by 
an  unaffiliated  carrier  to  perform  such 
development  for  it,  but  AT&T  is  entitled 
to  reasonable  compensation  and  other 
terms  so  Icng  as  Ibose  terms  are  not  less 
favorable  than  the  terms  offered  to 
McCaw  or  McCaw  Minority  Owned 
Cellular  Systems. 

4.  Hedeploy-r.ent  of  AT&-T Equipment 

In  o'rier  to  further  reduce  AT&T's 
ability  to  exploit  its  locked-in 
equipment  customers  that  compete  with 
M;:Caw,  Section  V.D  contains 
previsions  that  sho'^ld  make  it  easier  for 
customers  that  desire  to  replace  AT&T 
equipment  to  do  so.  In  the  event  that  a 
customer  has  deployed  or  contracted  to 
deploy  an  AT&T  equipped  cellular 
system  prior  to  the  entry  of  the 
judgm.ent,  and  the  customer  wishes  to 
redeploy  the  AT&T  equipment  [e.g.,  to 
facilitate  its  replacement)  or  to  replace 
or  supplement  it  with  another 
manufacturer's  equipment  in  whole  or 
in  part,  AT&T  is  required  to  provide 
reasonably  necessary  technical 
assistance  and  cooperation  to  allow  the 
customer  to  eccomplish  such 
replacement  or  redeployment  and  to 
permit  interoperationqf  the  AT&T 
equipment  with  the  new  manufacturer's 
equipment  in  that  area  or  an  adjacent 
area  (as  in  an  overlay  or  core  swap-out). 
AT&T  is  permitted  to  receive  reasonable 
compensation  for  providing  such 
assistance,  and  is  not  required  to 
provide  its  equipment  competitors  with 
proprietar>'  i. -.formation  that  is  not 


necessary  to  allow  the  interoperation  of 
their  equipment  with  AT&T's. 

In  addition,  to  give  AT&T  cellular 
infrastructure  equipment  custcMoers 
greater  freedom  to  redeploy  AT&T 
equipment  to  a  new  location  or  sell  it. 
and  to  make  it  easier  for  customers 
wishing  to  do  so  to  change  equipment 
supphers.  Section  V.D^  requires  AT&T 
to  waive  contractual  requirements  that  it 
receive  prior  notice  of  or  consent  to 
redeployment.  It  also  provides  that,  in 
the  event  of  redeployment  or  sale,  the 
original  warranty,  hcense  and  other 
contractual  rights  will  sur\'ive  and  pass 
to  the  transferee,  as  will  AT&T's 
obligations  under  Sections  V_A.  V.B. 
V.C  and  V.D  of  the  judgment  AT&T's 
buy-back  obligations  under  Section  V.E 
will  not,  however,  pass  to  a  lew 
purchaser  of  the  equipment,  inasmuch 
as  that  remedy  is  especially  designed  to 
guard  against  raising  the  costs  of  the 
locked-in  equipment  customers  that 
compete  with  McCaw. 

5.  Buy-Back 

The  detailed  requirements  of  Sections 
V.A  through  V.D  of  Uie  proposed  Final 
Judgment  are  intended  to  mitigate  the 
effects  of  lock-in  insofer  as  they  make  it 
possible  for  AT&T  to  raise  the  costs  of 
McCaws  n\dis.  and  otherwise 
adversely  affect  competition  in  cellular 
or  wireless  service  or  infrastructure 
equipment  markets.  To  provide 
additional  assurance  that  AT&T  will 
abide  by  these  requirements,  Section 
V.E  provides  that  AT&T  may  be 
required  to  buy  back  the  cellular 
infra,strdcture  equipment  it  has  sold  to 
an  unaffiliated  customer  that  competes 
with  McCaw  if  it  violates  any  of  its 
duties  under  Sections  V.A  through  V.D. 

Thetuy-back  obligation  will  be 
triggered  if  the  United  States  determines 
that  AT&T  has  violated  any  of  its  duties 
under  Sections  V.A.  through  V.D  to  an 
unaffiliated  cellular  carrier  in  any 
area(a)  where  that  carrier  competes  with 
McCaw  or  a  McCaw  Minority  Owned 
Cellular  System  and  (b)  where  the 
unaffiliated  cellular  carrier  has 
deployed  or  contract  to  deploy  an  AT&T 
equipped  cellular  system  prior  to  entry 
of  the  judgment.  Thus,  if  a  carrier 
currently  uses  AT&T  equipment  in  a 
market  where  it  competes  with  McCaw, 
and  AT&T  v.fere  to  fail  to  provide 
scftware  upgrades  to  that  carrier's 
system  in  that  market  in  violation  of 
Section  V  B,  the  buy-back  obligation  of 
Section  V.E  might  be  triggered.  If. 
however,  AT&T  failed  to  provide 
software  upgrades  to  that  carrier's 
system  in  a  market  in  which  that  carrier 
did  not  compete  with  McCaw  or  a 
McCaw  Minority  Owned  Cellular 
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System,  the  buy-back  obligation  would 
not  be  triggered. 

If  AT&Tis  required  by  the  United 
States  to  buy  equipment  back  from  an 
unaffiliated  customer,  the  price  shall  be 
the  original  purchase  price  of  the 
equipment  purchased  or  contract  for  by 
the  carrier  for  use  in  that  system  prior 
to  entry  of  the  judgment,  less 
depreciation  as  calculated  on  a  straight- 
line  basis  over  a  period  often  years  for 
switches  and  eight  years  for  all  other 
hardware.  These  periods  were  selected 
as  generally  consistent  with  what  the 
United  States  understood  to  be  the 
useful  lives  of  such  equipment.  AT&T 
shall  also  refund  the  proportionate  share 
of  all  monies  paid  for  imused  portions 
of  software  licenses,  and  shall  release 
the  customer  from  future  obligations 
relating  to  cellular  infrastructure 
equipment  deployed  in  that  system. 
In  order  to  assure  that  buy-back  is 
meaningfully  available  to  customers  in 
a  reasonably  timely  manner,  Section 
V.D  gives  the  United  States  the  sole  and 
unreviewable  discretion  to  determine 
whether  that  AT&T  has  violated  any  of 
its  duties  under  Sections  V.A  through 
V.D  of  the  judgment.  An  expeditious 
determination  of  whether  buy-back  has 
been  triggered  is  necessary  if  the  locked- 
in  customer  is  to  decide  whether  to 
replace  a  system,  and  subjecting  that 
determination  to  litigation  delays  would 
make  the  buy-back  remedy  ineffectual. 
AT&T  has  irrevocably  waived  any  right 
to  appeal,  contest  or  otherwise 
challenge  the  determination  of  the 
United  States.  It  is  not  intended  that  this 
section  create  any  private  rights  on 
behalf  of  any  AT&T  custmner.  nor  that 
any  such  customer  have  any  right  to 
appeal,  contest  or  otherwise  challenge 
any  determination  by  the  United  States 
pursuant  to  Section  V.E,  inasmuch  as 
the  purpose  of  the  section  is  to  aid  in 
the  enforcement  of  ad  secure 
comphance  with  Sections  V.A  through 
V.D  of  the  judgment.  It  is  the  intention 
of  Section  V.E  that  buy-back  be  a 
remedy  to  ensure  compliance  with  the 
-proposed  Final  Judgment,  and  that  in 
determining  whether  to  impose  the 
requirement  the  United  States  will 
consider  the  seriousness  of  the 
violation,  its  effect  on  competition, 
whether  it  is  part  of  a  pattern  of 
noncompliance,  and  any  other  relevant 
factors. 

Section  V.E  also  permits  the  United 
States,  in  its  sole  discretion,  to  appoint 
an  independent  fact-finder  to  conduct 
the  investigation  or  factual 
determination  of  any  issue  raised  in 
connection  with  any  alleged  violation, 
reserving  to  the  United  States  the  right 
to  make  a  final  determination.  In  the 
event  of  such  an  appointment,  the 


losing  party  (i.e.,  the  customer  or  AT&T) 
shall  pay  all  costs  and  fees  of  the  fact- 
finder. The  United  States  will  not 
undertake  proceedings  to  determine 
whether  buy-back  should  be  required 
except  on  the  application  of  and  with 
the  consent  of  the  affected  customer, 
including  consent  to  the  payment  of 
costs  and  fees. 

C  Other  Provisions 

1.  Stpamtion  Provisions 

To  help  give  effect  to  the  equal  access 
and  manufacturing  provisions  of  the 
proposed  Final  Judgment,  Section  III 
requires  that,  so  long  as  the  judgment  is 
in  effect.  McCaw  and  McCaw  affiliates 
that  are  involved  in  the  operation  of 
wirdess  systems  and  the  provisions  of 
local  wireless  services  shall  be 
maintained  as  corporations  or 
partuerships  separate  from  AT&T  as 
specified  in  uiat  section  and  in  the 
Structural  Separation  plan  to  be  filed  for 
approval  by  the  United  States  pursuant 
to  Section  Vn.A.  Section  III  requires  that 
McQaw  and  McCaw  affiliates  shall  be 
maintained  as  corporations  and 
partnerships  with  separate  officers  and 
personnel  and  separate  books,  financial 
or  operating  records;  retain  all  wireless 
service  licenses  and  title  and  control  of 
the  wireless  infrastructure  equipment 
used  by  its  systems;  and  retain 
responsibility  for  the  operation  of  their 
wireless  services,  and  may  not  delegate 
substantial  responsibility  for  such 
business  activities  to  AT&T,  provided 
that  AT&T  may  act  as  McCaw's  agent  to 
the  eoctent  authorized  in  Section  IV.F 
and  may  provide  general  corporate 
overhead  and  administrative  services  to 
McCaw  and  its  affiliates. 

In  order  to  facilitate  the  monitoring  of 
AT&T's  compliance  with  equal  access 
and  the  manufacturing  provisions  of 
Section  V  of  the  proposed  Final 
Judgment.  Section  EU.D  requires  that  any 
interexchange  services,  wireless 
infrastructure  equipment  and  related 
engineering  services  or  services  related 
to  the  marketing  of  wireless  services 
AT&T  provides  to  McCaw  or  its 
affiliates  be  provided  only  pursuant  to 
detailed  filed  tariffs  or  written  contracts. 

Finally,  as  discussed  above.  Section 
in.E  limits  the  use  by  McCaw  and 
McCaw  Minority  Owned  Cellular 
Systems  of  AT&T  trademarks  and  trade 
names  prior  to  and  during  the 
conversion  of  McCaw  Cellular  Systems 
to  equal  access. 

2.  Compliance  Plans 

Section  VII.A  obliges  AT&T,  not  less 
than  90  days  after  entry  of  the  judgment, 
to  file  plans  for  implementation  of  the 
judgment's  terms  with  the  United 


States.  This  framework  is  drawn  from 
similar  procedures  established  in  the 
MFJ  for  the  implementation  of  equal 
access  and  other  nondiscrimination 
obligations  imposed  on  the  Bell 
Companies,  although  in  this  proposed 
Final  Judgment  the  Department  of 
Justice  has  the  authority  to  disapprove 
plans,  and  such  disapproval  would  have 
significant  consequences.  In  particular, 
AT&T  must  file  a  Structural  Separation 
implementation  plan  describing  its 
implementation  of  Sections  III  and 
V.A.4;  an  Equal  Access  implementation 
plan  for  each  McCaw  Cellular  System, 
describing  its  implementation  of  Section 
IV;  and  a  Nonpublic  Information 
implementation  plan,  describing  its 
implementation  of  Section  V^.  AT&T 
must  supplement  the  plans  as  necessary 
to  describe  the  implementation  of  equal 
access  in  subsequently  acquired  cellular 
systems  and  to  describe  significant 
changes  in  the  plans.  The  plans  shall  be 
effective  90  days  attm  Sling  with  the 
United  States,  unless  disapproved  by 
the  United  States  by  written  notice  to 
AT&T  that  identifies  the  manner  in 
which  the  plan  is  insufficient  The 
Department  may  in  its  discretion 
approve  a  plan  in  fewer  than  90  days. 

■The  requirement  to  file  plans  to 
implement  the  detailed  injunctions,  and 
to  obtain  the  approval  of  the  United 
States  for  such  plans  is  intended  to  give 
AT&T,  McCaw  and  the  United  States 
flexibility  to  adopt  procedures  that  best 
accomplish  the  purposes  of  the 
judgment,  so  long  as  those  procedures 
conform  to  the  language  of  the 
judgment,  and  will  permit  the  United 
States  to  assure  that  AT&T  complies 
with  its  obligations  under  the  judgment. 
In  the  absence  of  an  effective  Structural 
Separation  plan,  AT&T  must  comply 
with  Section  ID  without  modification 
and  may  not  perform  Proprietary 
Development  for  McCaw.  In  the  absence 
of  an  effective  Equal  Access  Plan,  AT&T 
may  not  provide  interexchange  services 
to  customers  of  McCaw  Cellular 
Systems,  except  under  arrangements 
existing  prior  to  the  merger.  In  the  . 
absence  of  an  effective  Nonpublic 
Information  plan,  AT&T  would  be 
enjoined  from  selling  cellular 
infrastructure  equipment  to  any  McCaw 
Cellular  Systems  or  McCaw  Minority 
Owned  Cellular  Systems  that  were  not 
equipped  with  AT&T  equipment  prior 
to  the  commencement  of  this  action. 

3.  Modification 

The  duration  of  the  proposed  Final 
Judgment  is  ten  years.  Because  it  is 
possible  that  during  that  period  there 
could  be  major  changes  affecting 
competition  in  wireless 
telecommunications  that  could  be 


material  to  the  matters  addressed  in  this 
judgment,  Section  X  provides  certain 
grounds  for  modification  in  addition  to 
the  standards  provided  by  the  common 
law  applicable  to  the  modification  of 
government  antitrust  consent  decrees. 
First,  the  equal  access  provisions  of 
the  judgment  are  modeled  on  those  that 
the  United  States  has  recommended  be 
imposed  on  the  Bell  Companies  if  they 
are  permitted  to  provide  interexchange 
service  from  their  wireless  systems. 
Accordingly,  Section  X.A  permits  AT&T 
or  McCaw  to  seek  modification  of  the 
equal  access  provisions  of  .Soction  IV  of 
the  proposed  Final  Judgment  if  Bell 
Company  wireless  systems  are  relieved 
in  whole  or  in  part  of  the  comparable 
equal  access  and  nondiscrimination 
provisions  of  the  MFJ  as  a  result  of 
legislation,  judicial  orders  or  agency 
orders  that  vacate,  modify,  supersede  or 
interpret  the  provisions  of  the  MFJ.  In 
such  an  event,  the  provisions  of  Section 
IV  of  the  judgment  shall  be  modified  or 
vacated  to  provide  the  same  relief  to 
AT&T  or  McCaw  upon  their  showing 
that  competitive  conditions  do  not 
require  a  different  obligation  for  AT&T 
and  McCaw  and  the  modification  is 
equitable  and  in  the  public  interest. 

Section  X.B  provides  that  changes  in 
wireless  telecommunications  markets 
that  could  be  foreseen  at  this  time  shall 
not  be  a  bar  to  modification. 
Specifically,  if  AT&T  or  McCaw  show 
that  other  wireless  telecommunications 
services  have  developed  as  effective 
competitive  alternatives  to  today's 
cellular  services,  or  that  there  have  been 
other  changes  or  developments  affecting 
a  relevant  market,  a  showing  that 
intervening  changes  have  made 
retention  of  a  provision  of  the  judgment 
inequitable  shall  be  sufficient  to  justify 
a  modification,  irrespective  of  whether 
those  changes  were  foreseen  or 
foreseeable  when  the  judgment  was 
entered. 

Finally,  to  assure  that  the  procedures, 
practices  and  obligations  of  the 
proposed  Final  Judgment  are 
implemented  without  delay  or 
distraction,  AT&T  and  McCaw  have 
stipulated  that  they  will  not  move  for 
any  modification  of  the  judgment, 
except  with  the  consent  of  the  United 
States,  for  eighteen  months  following 
the  commencement  of  the  action.  The 
United  States  will  not  unreasonably 
without  its  consent  to  modifications, 
and  will  consent  to  motions  seeking 
reasonable  modifications  that  are 
justified  by  competitive  conditions  and 
are  consistent  with  the  purposes  of  the 
judgment  and  the  public  interest. 
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IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Qayton  Act.  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  the  resuU  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorney's  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  action  under  the  Gayton  Act. 
Unde*  the  provisions  of  Section  5(a)  of 
the  Clayton  Act,  15  U.S.C.  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  private  lawsuit  that 
may  be  brought  against  the  defendants. 


Procedures  Available  For  Modification 
Of  The  Proposed  Final  Judgment 

As  provided  by  the  APPA,  any  person 
believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  within  the 
sixty  (60)  day  period  from  the  date  of 
publication  in  the  Federal'Register  to 
Richard  Liebeskind,  Assistant  Chief, 
Communications  and  Finance  Section, 
Antitrust  Division,  U.S.  Department  of 
Justice,  555  Fourth  Street,  NW.,  Room 
8104.  Washington.  DC  20001.  These 
comments,  and  the  Department's 
responses,  will  be  filed  with  the  Court 
and  published  in  the  Federal  Register. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  at  any  time  prior  to  final 
entry.  The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  these  actions,  and  any 
party  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  their 
modification,  interpretation  or 
enforcement. 

VI 

Alternatives  To  The  Proposed  Final 
Judgment 

As  an  alternative  to  the  proposed 
Final  Judgment,  the  United  States 
considered  litigation  to  seek  an 
injunction  to  prevent  the  proposed 
merger  between  AT&T  and  McCaw.  The 
United  States  rejected  that  alternative 
because  the  relief  in  the  proposed  Final 
Judgment  should  prevent  the  possible 
occurrence  of  conduct  the  effect  of 
which  may  be  substantially  to  lessen 
competition  in  the  relevant  geographic 
markets  for  cellular  service,  wireless 
infrastructure  equipment  and 
interexchange  service  to  cellular 
customers.  The  equal  access  provisions 


imposed  by  the  proposed  Final 
Judgment  will  open  McCaw's  cellular 
systems  to  competition  among 
interexchange  carriers.  Because  the 
United  States  beUeves  that  the  proposed 
Final  Judgment  adequately  protects 
against  possible  anticompetitive  effects 
that  might  flow  from  the  proposed 
merger,  seeking  to  enjoin  the  merger 
could  only  serve  to  prevent  the 
achievement  of  economic  efficiencies 
and  other  potential  procompetitive 
effects  that  might  result  from  the  merger 
of  AT&T  and  McCaw. 

VTI 

Standard  For  Review  Under  The  Tunney 
Act  For  Pmposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  are  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  final 
judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
/noy  consider — 

(1)  The  competitive  Impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternutive  remedies 
actually  considered,  and  any  other 
considerations  l)earing  upon  the  adequacy'  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  If  any.  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  The 
courts  have  recognized  that  the  term 
"public  interest"  "take(sl  meaning  from 
the  purposes  of  the  regulatory 
legislation."  NAACPv.  Federal  Power 
Comm'n,  425  U.S.  662.  669  (1976). 
Since  the  purpose  of  the  antitrust  laws 
is  to  "preservjej  fi^e  and  unfettered 
competition  as  the  rule  of  trade," 
Northern  Pacific  Railway  Co.  v.  United 
States,  356  U.S.  1,  4  (1958).  the  focus  of 
the  "public  interest"  inquiry  under  the 
Tunney  Act  is  whether  the  proposed 
final  judgment  would  serve  the  public 
interest  in  free  and  unfettered 
competition.  United  States  v.  American 
Cyanamid  Co..  719  F.2d  55«,  565  (2d 
Cir.  1983),  cert,  denied,  465  U.S.  1101 
(1984);  United  States  v.  Waste 
Management.  Inc.,  1985-2  Trade  Cas. 
1 66,651,  at  63,046  p.D.C  1985).  In 
conducting  this  inquiry,  "the  Court  is 
nowhere  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  costly 
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settlement  through  the  consent  decree 
prooees."  "  Rather. 

Absent  a  ilMnirliig  of  corrupt  failure  of  the 
goveminent  to  diKhargs  its  duty,  the  Court, 
in  making  the  public  interest  finding,  should 
*  *  *  carefiUIy  consider  the  explanations  of 
the  goverament  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  datannine  whether  those 
expUmatloas  an  reasonable  under  the 
ciicumstaaoes. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
181,508,  at  71.980  {W.D.  Mo.  1977). 

It  is  also  unnecessary  for  the  district 
court  to  "engage  in  an  unrestricted 
evaluation  of  what  relief  would  best 
serve  the  public."  United  States  v.  BNS, 
Inc..  858  F.2d  456.  462  (9th  Cir.  1988) 
quoting  United  States  v.  Bechtel  Corp., 
648  F.2d  860. 666  (9th  Qr.).  cert. 
denied,  454  U.S.  1083  (1981).  Precedent 
reqidrasthat 

The  bahmcing  of  competing  social  and 
political  interests  aSactad  by  a  proposed 
andtnist  consent  decrae  must  be  left,  in  the 
first  instanoa.  to  tlw  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
inwiring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
detennina  not  wlieUier  a  particular  decree  is 
the  one  that  vrill  best  so-ve  society,  but 
whether  the  aettlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
reqtiirements  might  undermine  tin 
efisctiveneaB  of  antitrust  enforcement  by 
consent  decree.*  3 

A  proposed  consent  decree  is  an 
agreement  between  the  parties  which  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  do  not  hastily 
and  thoughtlessly  stipulate  to  a  decree 
because,  in  doing  so,  they 

Waive  their  right  to  litigate  the  issues 
involved  in  tlie  case  and  thus  save 
themselves  tlie  time,  expense,  and  inevitable 
risl(  of  litigation.  Naturally,  the  agreement 
reached  normally  emlxxlies  a  compromise;  in 
exchange  for  the  saving  of  cost  and  the 
elimination  of  risk,  the  parties  each  give  up 


"  lis  Cong.  Rbc.  24S98  (1973).  See  United  States 
V.  CaieOB  Co.,  406  F.  Snpp.  713.  71S  (D.  Mom. 
1975).  A  "putdic  iatontt"  datmniution  c«n  be 
made  properly  on  the  buU  of  the  Competitive 
Impact  Sutomant  and  Responae  to  Comments  Hied 
pursuant  to  the  APPA.  Ahhough  the  APPA 
antharisM  Um  uae  of  additioiia]  procadurei,  15 
U.S.C  16(0.  thoia  procaduraa  are  dltcretionary.  A 
court  aaad  not  invoke  any  of  them  unleaa  it  believes 
that  the  commenu  have  raised  significant  issues 
and  tliat  further  proceedings  would  aid  the  court  in 
resolving  thoae  issoet.  See  H.R.  Rep.  9»-l463. 93rd 
Cong.  Zd  Seas.  S-e.  itpiinted  in  (1974)  U.S  Coda 
Cong,  a  Ad.  News  6535, 653S. 

< '  United  States  v.  Bechtel.  646  F.2d  at  666 
(citatlona  omitted):  see  United  Statet  v.  BNS,  Inc^ 
85S  F.2d  at  4«3;  Unfted  States  v.  National 
BwadauUag  Co.,  440  F.  Sapp.  1127. 1 143  (CD. 
CaL  1978):  Untied  Slatee  v.  Ciflacte  Co..  406  F. 
Supp.  at  716.  See  alio  United  States  v.  American 
Cyvnamid  Co..  719  F.2d  at  565. 


something  they  might  have  won  had  they 
proceeded  with  the  litigation. 

United  States  v.  Arwour  &  Co.,  402  U.S. 
673.  681  (1971). 

The  proposed  consent  decree, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  &ee  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  £alls  short  of  the  remedy  the  court 
would  impose  on  its  own.  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted)."  " 

vra   j 

Determinative  Documents 

Although  it  was  not  determinative  in 
the  Department's  deliberations  in  the 
sense  specified  in  Section  2(b)  of  the 
APPA,  15  U.S.C.  16(b).  the  United  States 
is  attaching  as  Exhibit  B  a  June  14. 1994 
letter  from  Richard  L.  Rosen  to  Michael 
K.  Kellogg,  which  concerns  the  equal 
access  provisions  recommended  by  the 
United  States  as  a  condition  of  Bell 
Company  entry  into  wireless 
interexchange  service. 

Dated:  August  5. 1994. 

Anne  K.  Bingaman, 

Assistant  Attorney  General, 

Steven  C  Sunshine. 

DeputyAssistant  Attorney  General, 

Constance  K.  Robinson, 

Director,  Office  of  Operations, 

Antitrust  Division, 

U.S.  Department  of  Justice,  Washington,  DC 
20530. 

Richard  L  Rosen, 

Chief 

Richard  L  Liebesldnd. 

Assistant  Chief, 

Luin  P.  Fitch,  Jr..  Jonathan  E.  I>ee,  Deborah 
R.  Maisel.  Brent  E.  Marshall.  Patri<± ). 
Pascarella,  Don  Allen  Resnikoff.  N.  Scott 
Sacks,  Kathleen  M.  Soltero,  Robert ). 
Zastrow,  Attorneys, 

Communications  and  Finance  Section, 
Antitrust  Division.  555  Fourth  Street,  NW., 
Washington.  DC  20001  (202)  514-5621. 

A  ttomeys  for  tlie  United  States. 


'*  United  States  v.  American  Tel.  and  Tel.  Co., 
552  F.  Sapp.  131, 150  (D.D.C),  affd  sub  nam. 
Maiyiand  v.  United  States,  460  U.S.  1001  (1962) 
quoting  United  Slates  v.  Gillette  Co.,  supra.  406  P. 
Supp.  at  716;  United  States  v.  Alcan  Aluminum. 
Ud.,  605  F.  Supp.  619.  622  (W.D.  Ky  1965). 


United  States  of  America,  Plaintiff,  ▼. 
Western  Electric  Company,  Inc.  and 
American  Telephone  and  Telegraph 
Company,  Defendants.  Gvil  Action  No. 
82-0192  HHG. 

Memorandum  of  the  United  States  in 
Response  to  the  Bell  Companies' 
Motions  for  Generic  Wireless  Waivers 
Anne  K.  Bingaman. 
Assistant  Attorney  GenemI, 
Robert  E.  Litan, 

DeputyAssistant  Attonwy  General,  Antitrust 

Division,  U.S.  Department  of  Justice. 

Washington,  DC  20530. 

Richard  Liebeskind, 

Jonatlian  M.  Rich. 

Assistant  Qtiefs. 

Luin  P.  Fitch.  Jr.. 

Deborah  R.  Maisel. 

Brent  E.  Marshall, 

Don  Allen  ResniliLoff, 

N.  Scott  Sacks, 

Kathleen  M.  Soltero. 

Attorneys. 

Communications  &  Finance  Section, 
Antitrust  Division.  U.S.  Department  of 
Justice.  555  Fourth  Street  NW.. 
Washington.  DC  20001.  (202)  514^5621. 
Attorneys  for  the  United  States. 

TABLE  OF  CONTENTS 

Introduction 

Summary  of  Argument 

Argument 

I.  THE  BELLSOUTH  AND  SOUTHWESTERN 
BELL  MOTIONS.  SEEKING  TO  REMOVE 
THE  DECR^'S  EQUAL  ACCESS 
OBUGATIONS  AS  APPLIED  TO 
CELLULAR  EXCHANGE  SERVICES. 
SHOULD  BE  DENIED 

A.  To  Remove  Equal  Access,  Movants  Must 
Show  at  e  Minimum  that  the  Removal  of 
Equal  Access  from  their  Cellular 
Exdianges  Would  Not  Reduce 
Competition  in  Long  Distance  Services 
from  those  Exclianges. 

B.  As  this  Court  Has  Held  Repeatedly. 
Cellular  Exchange  Service  Is  "Exchange 
Service"  Subject  To  the  Decree's  Equal 
Access  Requirenients. 

C  Allowing  a  BOC  to  Provide 
Interexchange  Service  from  Cellular 
Exchanges.  Without  Equal  Access. 
Would  Reduce  Compe^tioa  for  Cellular 
Interaxrhangw  Service. 

1.  Cellular  Exdiange  Service  Markets  are 
Not  Competitive  Today. 

2.  Given  the  BOCs'  Market  Power  in 
Cellular  Service,  Elimioatiiig  Equal 
Access  Will  Reduce  Competitioa  in 
Cellular  Long  Distance. 


D.  The  Movants  Have  Not  Demonstrated 
any  Significant  Changed  Circumstances 
Warranting  Relief. 

II.  THE  BOGS'  RESALE  OF  SWITCHED 

INTEREXCHANGE  SERVICES  TO  THEIR 
CELLULAR  SUBSCRIBERS,  SUBJECT 
TO  SUFTICIENT  EQUAL  ACCESS 
SAFEGUARDS.  SHOULD  NOT  RESULT 
IN  AN  ABILITY  TO  RAISE  PRICES  FOR 
INTEREXCHANGE  SERVICE. 

A.  BOG  Entry  as  an  Additional  Choice, 
Subject  to  Equal  Access,  Should  Not 
Result  in  an  Ability  to  Raise  Prices. 

B.  Appropriate  Safeguards  are  Required  To 
Protect  Against  Discrimination  in  Access 
or  Presubscription  by  the  Cellular 
Exchange  Operator. 

1.  The  Department's  Proposed  Order  Will 
Substantially  Prevent  Discrimination  in 
the  Provision  of  Access 

a.  Basic  Injunction. 

b.  Services  from  Which  Interchange 
Service  May  Be  Provided. 

c.  Entities  Bound  by  the  Waiver. 

d.  Equal  Access  Plans. 

2.  The  Resale  Restriction  Will  Eliminate 
Most  Risks  of  Discriminatory 
Interconnection. 

3.  Marketing  and  Unbundling 
Requirements  Are  Necessary  To  Ensure 
that  Presubscription  Provides  a  Genuine 
Opportunity  for  Competi.ig 
Interexchange  Carriers. 

C.  Appropriate  Safeguards  Are  Also 
Required  To  Prevent  Abuse  of  the 
Landline  Exchang.i. 

D.  Provisions  for  Incidental  Relief  from  the 
Decree's  Equal  Access  Requirements. 

III.  THE  COURT  SHOULD  DEFER 

CONSIDERATION  OF  THE  BOCS' 
REQUEST  FOR  GENERIC 
MODIFICATION  OF  CELLULAR 
EXCHANGE  AREAS. 
Conclusion 

United  States  of  America,  Plaintiff,  v. 
Western  Electric  Company,  Inc.  and 
American  Telephone  and  Telegraph 
Company,  Defendants.  Civil  Action  No. 
82-0192  HHG. 

Memorandum  Of  The  United  States  In 
Response  To  the  Bell  Companies 
Motions  For  Generic  Wireless  Waivers 

Introduction 

The  United  States  submits  this 
memorandum  in  response  to  three 
motions  by  the  Bell  Companies  for 
generic  wireless  relief: 

1.  The  United  States  would  support, 
if  modified,  that  portion  of  the  motion, 
dated  June  20, 1994,  of  the  Bell 
Companies  for  a  waiver  of  the 
interexchange  line  of  business 
restriction  of  Section  n(D)(l)  of  the 
Decree'  in  connection  with  their 
"cellular  and  other  wireless  services" 
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(the  "BOCs*  Motion").^  which  seeks  the 
authority  to  provide  interexchange 
services  between  cellular  exchanges 
subject  to  equal  access.  A  proposed 
order  is  attached  to  this  memorandum. 

2.  The  United  States  opposes  at  this 
time  that  portion  of  the  BOCs'  Motion 
that  seeks  to  redraw  the  existing  cellular 
exchange  areas  to  include  Rand 
McNally's  Major  Trading  Area  {"MTA"). 
and  adding  to  those  MTAs  all  prior 
geographic  relief.  The  United  States 
would  support  the  BOCs'  request  for 
certain  incidental  relief,  if  clarified,  and 
the  attached  proposed  order  contains 
those  clariHcations. 

3.  The  United  States  opposes  the 
motions  by  BellSoutii.  dated  April  15, 
1994,  and  Southwestern  Bell,  dated  June 
20. 1994.  to  remove  Section  n(A)'s  equal 
access  requirement  and  Section 
II{D)(l)'s  interexchange  prohibition,  as 
applied  to  their  wireless  services. 

All  seven  BOCs  sought  that  broader 
relief— the  complete  removal  of  the 
equal  access  requirement  and  the 
interexchange  prohibition— in  their 
waiver  request  filed  with  the 
Department  on  December  13. 1991.  The 
United  States  opposes  this  relief 
because  none  of  the  BOCs  can  make  the 
showing  required  to  remove  or  modify 
the  decree's  equal  access  requirements.' 
After  extensive  investigation  and 
analysis,  the  Department  has 


*  Modification  of  Final  Judgment,  United  States  v. 
Amorican  Telephone  ft  Tel.  Co..  552  P.  Supp.  131 
(D.D.C  1M2)  ("Decree  Opinlor.  •).  afTd  sub  nom. 
Maryland  v.  United  States.  460  V  S.  lOOi  ,1983). 


'  The  record  before  the  Department  or  ;he  Bell 
Companies'  motion  was  submitted  to  the  Court  with 
the  Bell  Companies'  June  20,  1994,  filing.  The 
principal  "wireless"  service  here  at  issue  is  cellular 
telephony,  sometimes  referred  to  by  the  Court, 
Congress  or  the  Federal  Communications 
Commission  as  "mobile  radio,"  "land  mobile  radio" 
or,  most  recently,  as  "conunercial  mobile  radio 
service.  •  47  U.S'.C  332(d)(1),  as  amended.  The  term 
"cellular,"  describing  a  radio  telephone  service  in 
which  frequency  is  reused  by  dividing  a  service 
area  into  "celis,"  also  ciescribe*  the  technology  of 
services  that  might  come  tn  'ue  offered  by  potential 
newcomers  to  these  markeis  (i.e..  licensees  of 
S])ecial  mobile  radio  ("SMR")  or  personal 
communications  services  ("PCS")  spectrum). 
However,  for  simplicity,  the  mobile  and  portabk 
radio  telephone  service  today  provided  by  two 
licenses  In  each  geographic  area  is  referred  to  in 
this  memorandum  as  "cellular"  service,  as 
distinguished  from  SMR  or  PCS  services.  Other 
wireless  services,  specitlcally  paging  and 
radiolocation,  are  discussed  below  at  pp.  42-45. 

'As  the  United  States  has  advised  the  Court,  the 
legal  staff  of  the  Antitrust  Division  advised  the 
BOCs  in  May  1993  that  it  would  recommend  against 
removal  of  equal  access,  and  the  BOCs  then  chose 
to  pursue  a  waiver  limited  to  line-of-business  relief. 
Memorandum  of  the  United  State*  in  Opposition  to 
Motion  of  BellSouth  Corporation  for  Generic 
Wireless  Relief,  pp.  4-8  (Apr.  29, 1994).  Thus,  there 
was  no  request  for  removal  of  equ«J  access  fran 
BOC  cellular  exchanges  pending  when  BellSouth  or 
Southerwestem  Bell  filed  their  instant  motions. 
Nonetheless,  the  Department's  investigation  and 
analysis  of  the  BOCs'  requests  has  given  it  ample 
basis  to  oppose  these  motion*  on  the  merits,  even 
though  these  motion*  are,  as  the  Court  has 
recognized,  procedurally  improper.  Order.  luly  8. 
199-».at  4  4  n.2. 


determined  that  the  removal  of  equal 
access  would  substantially  reduce 
competition  in  interexchange  sen  ices 
from  cellular  exchanges,  but  that 
provision  of  resold  switched 
interexchange  services  subject  to 
rigorous  equal  access  conditions  would 
not  be  likely  to  reduce  competition,  and 
so  advised  the  BOCs  by  letter  dated  June 
14, 1994  (copy  attached  as  Exh.  1: 
exhibits  separately  bound). 

Summary  of  Argimient 

Simply  put,  BellSouth  and 
Southwestern  seek  to  terminate  their 
cellular  exchange  subscribers'  abilitv  to 
obtain  interexchange  service  from 
competing  interexchange  carriers,  and 
to  require  those  subscribers  instead  to 
obtain  that  service  from  the  exchange 
carrier — subject  only  to  whatever 
competitive  constraint  is  provided  by 
the  existence  of  a  second  cellular 
carrier.  The  Department  concluded  that 
that  minimal  constraint  was  insufficient 
to  prevent  a  reduction  of  competition  in 
cellular  long  distance.  To  the  contrary 
the  market  power  of  each  cellular 
duopolist  appears  to  be  sufficient  to 
permit  supracompetitive  pricing  of 
cellular  sen-ice;  allowing  a  cellular 
carrier  to  provide  interexchange  senice 
on  an  exclusive  basis  would  permit  that 
carrier  to  charge  supracompetitive 
pricing  for  interexchange  services  as 
well.  The  BOCs'  imconstrained  ability 
to  abuse  control  of  the  local  exchange 
provides  additional  means  to  impede 
competition  in  interexchange  services 
for  cellular  customers.  See  pp.  6-2t) 
below. 

If,  however,  a  BOC  or  its  affiliate  were 
to  be  one  of  several  interexchange 
carriers  available  to  be  chosen  b^  a 
celluar  subscriber,  the  presence  of  that 
additional  choice  does  not  appear  likely 
to  result  in  higher  prices  for  long 
distance — provided  that  genuine  equal 
access  is  preserved.  If  the  arrangements 
under  which  the  exchange  carrier 
provides  access  were  not  in  fact  equal, 
were  discriminatory,  or  were 
administered  to  give  the  BOCs'  own 
long  distance  service  a  significant 
advantage,  the  likely  effect  would  be 
that  other  interexchange  competitors 
would  be  excluded  unfairly  from 
competing  for  that  business.  As  a  result, 
absent  genuine  equal  access,  the 
Department  is  not  persuaded  that  BOC 
entry  into  cellular  long  distance  from 
their  cellular  exchanges  would  not 
reduce  competition  in  the  market  they 
seek  to  enter. 

Whether  genuine  equal  access  can  be 
preserved  when  a  BOC  is  providing 
access  to  itself  and  to  its  competitors  i<^ 
probably  the  most  difficult  issue 


presented  here.*  The  Department 
believes  that  genuine  equal  access  can 
exist  in  this  situation,  and  has 
attempted  to  define  the  appropriate 
equal  access  arrangements  where  a  Bell 
Company  stands  on  both  sides  of  the 
equal  access  interface.  The  BOCs  have 
said  that  certain  of  these  safeguards  are 
acceptable  to  them,  and  have  asked  the 
Department  to  explain  others.^  The 
United  States  conditions  its  support  for 
the  BOCs'  motion  on  these  additiona] 
safeguards  because,  without  them,  the 
requested  relief  does  not  pass  muster 
under  Section  VIII(C)  of  the  Decree.  See 
pp.  29-40  below. 

The  BOCs  also  request  generic 
modification  of  cellular  exchange  areas, 
purportedly  along  MTA  lines  but 
grandfathering  all  prior  cellular 
geography  relief.  Tlie  United  States 
urges  the  Court  to  defer  considering  this 
issue.  Wholesale  redrawing  of  the 
cellular  exchange  map  seems  unwise  at 
this  time,  since  the  FCC  has  recently 
announced  that  it  will  be  considering 
this  exact  issue  in  its  current 
rulemaking  to  decide  whether  to  require 
that  all  cellular  carriers  grant  equal 
access  to  interexchange  carriers.*  Had 
the  BOCs  made  a  compelling  showing 
for  the  relief  they  seek,  the  Court  might 
nonetheless  act  on  that  showing. 
However,  the  BOCs  have  not 
demonstrated  that  MTAs  generally  or 
individually  reflect  communities  for 
cellular  telephony. 

If  the  Commission  mandates  equal 
access,  and  devises  a  cellular  exchange 
area  map,  that  map  may — but  probably 
will  not— correspond  with  the  LATA 
map.  as  adjusted  by  the  Court  in  the 
past.  The  Court  will  then  be  faced  with 
the  question  whether  to  modify  the 
Decree  map  to  conform  to  the  FCC  map. 
It  would  make  little  sense  for  the  Court 
to  determine  whether  yet  a  third  map 
should  be  adopted,  when  the 
Commission  is  likely  to  consider  the 
same  issue  and  where  incon$i.<;tent 


*The  Court  ha*  noognized  the  dangers  of 
allowing  a  BOC  to  provide  access  to  itself  and  to 
its  competilon.  E-g..  United  Sldtes  v.  Western  Elec. 
Co..  1906-1  Trade Cas.l  66,987,  at  62,0ei  P.D.C. 
1986)  ("onca  •Rsgional  Company  is  permitted  to 
ofCar  VSR  ■■lim  that  m  iccesaed  through  lu  own 
•xchange  netuwck.  it  will  hiive  every  incentiv*  to 
design  the  exchange  system  in  a  manner  that 
disadvantages  supplier!  of  competing  VSR 
service"). 

*  See  Memoiandum  of  the  Bell  Companies  in 
Support  of  their  Motioa  for  a  Modification  of 
Section  n  of  the  Decree  to  Permit  Them  To  Provide 
CelluUi  and  other  Wireless  Services  Across  LATA 
Boundarlet,  June  20, 1994  CBOC  Mom.'),  at  lS-19. 

**  Notice  of  Proposed  Rulemaking  and  Notice  of 
Inquiry.  In  n  Bqiial  Access  and  Interconnection 
Obligatlont  ftrtoining  to  Cnmmevcial  Mobile  Radio 
Service*.  If  56-70  (F.CC  I  line  9. 19«M)  (CC  Docket 
9+-54)  {"FCC  Equal  Accf:^'.  MPHM"). 


results  would  be  especially  problematic. 
See  pp.  46-49  below. 

Because  the  Department's  analysis  of 
the  BOCs'  Motion  turns  in  large  measure 
on  the  vitahty  of  equal  access,  Fart  I  of 
this  Memorandum  argues  that  BellSouth 
and  Southwestern  have  failed  to 
demonstrate  that  the  equal  access 
requirement  should  be  removed.  Part  II 
then  explains  the  Department's  view 
that,  subject  to  appropriate  equal  access 
safeguards,  BOC  entry  into  cellular 
interexchange  service  should  not  reduce 
competition,  and  then  describes  those 
safeguards.  Part  III  discusses  the  BOC's 
requests  for  geographic  relief. 

Argument 

/.  The  Bellsouth  and  Southwestern  Bell 
Motions,  Seeking  to  Remove  the 
Decree's  Equal  Access  Obligations  as 
Applied  to  Cellular  Exchange  Services, 
Should  be  Denied. 

The  Court  has  twice  determined  that 
Bell  Company  provision  of 
interexchange  service  from  cellular 
exchanges  without  equal  access  would 
be  unacceptable.  Before  diverstiture,  the 
Court  concluded  that  "such  a 
development  would  have  been  entirely 
inconsistent  with  the  terms  and 
purposes  of  the  decree,  and  the  Court 
would  not  have  authorized  it."  United 
States  V.  Western  Elec.  Co.,  578  F.  Supp. 
643. 647  (D.D.C.  1983)  ["Mobile  Senrices 
Decision").  And  in  the  Triennial 
Review,  the  Court  again  rejected  the 
BOCs'  application  for  authority  to 
provide,  without  equal  access, 
interexchange  services  from  their 
cellular  exchanges.  United  States  v. 
Western  Elec.  Co..  673  F.  Supp.  525,  551 
(D.D.C  1987),  affd  in  part  and 
remanded  in  part  on  other  grounds,  900 
F.2d  283  (D.C.  Qr.),  cert,  denied  sub 
nom.  MCI  Communications  Corp  v. 
United  States,  498  U.S.  911  (1990). 
BellSouth  and  Southwestern  again  seek 
that  relief. 

The  Court's  Order  of  July  8  asks 
BellSouth  whether,  in  light  of  the  filing 
of  its  motion  to  vacate  the  Decree  in  its 
entirety,  its  motion  to  exempt  wireless 
services  from  Section  II  should  be 
deferred.  BellSouth  has  answered  in  the 
negative.^  The  United  States  does  not 
agree  that  the  Court  should  indulge 
BellSouth  in  its  filing  of  multiple 
overlapping  motions,  taxing  the 
resources  and  patience  of  the  Court. 

However,  the  United  States  believes 
that  its  ressponse  to  BellSouth 's  motion, 
and  to  the  similar  motion  of 
Southwestern,  will  provide  a  useful 
framework  for  analyzing  the  BOCs'  joint 
motion.  In  order  to  understand  how 


equal  access  should  work  in  preventing 
competitive  harm,  it  is  first  necessary  to 
understand  why  equal  access  is 
essential  to  prevent  that  harm. 

A.  To  Remove  Equal  Access,  Movants 
Must  Show  at  a  Minimum  that  the 
Removal  of  Equal  Access  from  their 
Cellular  Exchanges  Would  Not  Reduce 
Competition  in  Long  Distance  Services 
from  those  Exchanges. 

The  sought- for  removal  of  the 
Decree's  restrictions  on  cellular 
exchanges  requires  to  separate 
modifications,  subject  to  two  different 
standards  of  review.  The  removal  of  the 
interexchange  restriction  implicates  the 
familiar  standard  for  contested  waivers 
under  Section  VIII(C):  Will  "the  entering 
BOC  will  have  the  ability  to  raise  prices 
or  reduce  output  in  the  market  it  seeks 
to  enter"?  Triennial  Review.  900  F.2d  at 
296. 

The  removal  of  the  equal  access 
restriction  is  not  governed  by  Section 
VIII(C).  which  by  its  terms  applies  only 
to  modifications  of  the  lineK>^business 
restrictions  of  Section  n(D)(l).  Instead, 
the  motion  to  remove  equal  access  is 
governed  by  Section  VH  and  the 
common  law  standard  it  incorporates. 
This  Court  recently  discussed  that 
standard: 

(A)  party  seeking  an  opposed  modification 
of  a  consent  decree '  bears  the  burden  of 
establishing  that  a  significant  change  in 
circumstances  warrants  revision  of  the 
decree."  Such  a  change  may  l>e  either  a 
"significant  change  in  factual  conditions  or 
in  law."  Modification  may  also  be 
appropriate  when  "enforcement  of  the  decree 
without  modification  would  be  detrimental 
to  the  public  interest"" 

Although  these  are  alternative 
grounds  for  modificaton,  this  Court 
correctly  recognized  that  a  contested 
modification  should  not  be  granted  if 
the  modification  is  contrary  to  the 
public  interest  AT6rT/McCaw  Decision, 
154F.R.D.  at9. 

Therefore,  at  a  minimum,  a 
modification  should  not  be  granted, 
under  either  Section  VII  or  Section 
VIII(C) — where  it  appears  that  the  result 
of  the  modification  would  be  to  reduce 
competition  in  an  afflBCted  market.  On 
this  application,  it  is  the  movants' 
burden  to  demonstrate  at  a  minimum 


'  Response  of  BellSouth  Corp.  to  the  Court's 
Memorandum  Order  of  July  8,  1994  (July  14.  1994). 


»  United  Slates  v.  Western  Elec.  Co.,  154  F.RJD.  1. 
7-6  (D.D.C.  1994:  internal  citations  omitted) 
("AT&T/McCawDecsion").  quoting  Bufo  v,  inmate* 
of  Suffolk  County /ail.  112  S.  Ct  748.  760  (1992). 
The  Court  determined  that  Bufo,  ratlMr  than  United 
States  V.  Swift  ^  Co..  288  U.S.  106  (1932),  provided 
the  correct  standard  for  evaluating  contested 
modirications  of  consent  decraes  "not  without 
considerable  hestitation."  154  F.R.D.  at  8.  As  the 
Court  noted.  Swift,  long  the  standard  for  modifying 
antitrust  consent  decrees,  presented  "a  context 
strikingly  similar  to  that  in  this  caM,"  unlike  ffiifb. 
which  dealt  not  with  antitrust  deueus  but  with 
prison  reform  litigation.  Id. 


that  the  relief  they  seek  is  unlikely  to 
reduce  competition  in  interxchange 
markets.  They  plainly  have  foiled  to 
make  any  sudi  showing.  See  pp.  13-23 
below. 

B.  As  this  Court  Has  Held  Repeatedly, 
Cellular  Exchange  Service  Is  "Exchange 
Service"  Subject  To  the  Decree's  Equal 
Access  Requirements. 

Alone  among  the  Bell  Companies, 
BellSouth  urges  the  Court  to  declare  that 
the  Decree's  equal  access  and 
interexchange  provisions  "do  no  apply" 
to  wireless  services.  (BellSouth  Mem.  6, 
Apr.  15, 1994)  BellSouth  has  not 
withdrawn  this  argument,  which  the 
United  States  rebutted  in  its  earlier 
opposition  to  BellSouth's  Motion  (U.S. 
Mem.  6-10,  Apr.  29. 1994)  BellSouth 
nonetheless  ai^ues  that  Section  n 
should  not  be  interpreted  to  have  been 
intended  by  the  parties  and  the  Court  to 
be  limited  to  the  landline  local 
exchange. 

As  more  fully  set  forth  in  our  prior 
brief,  BellSouth's  argument  is  frivolous. 
Whether  or  not  the  issue  was  "fully 
litigated"  (BellSouth  Mem.  11)  as  part  of 
a  trial  that  addressed  all  aspects  of  the 
telecommunications  industry,  the 
Decree's  interpretation  is  settled."  The 
Decree's  terms  are  not  themselves 
limited  to  landline  telecommunications 
(see  Section  IV.O,  defining 
"telecommunications"),  and  that 
understanding  was  set  forth  in  the 
Department's  filings  prior  to  the 
Decree's  entry. »»  AT&T  and  regional 
company  executives  committed  prior  to 
divestiture  that  cellular  systems  would 
provide  equal  access."  This  Court  has 
repeatedly  ruled  that  cellular  services 
are  subject  to  Section  n  of  the  Decree, 
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•The  Tunney  Act  contemplates  the  filing  and 
entry  of  consent  decrees  in  cases  in  which  no 
testimony  has  been  taken,  15  U.S.C  16(a),  much 
less  that  the  issues  address  had  been  "fully 
litigated."  If  BellSouth  were  correct,  consent 
decrees  otherwise  authorized  by  the  Tunney  Act 
could  not  be  enforced. 

'""As  set  out  in  the  Department's  Competitive 
Impact  Statement,  the  proposed  modification  would 
not  prohibit  the  BOCs  from  offering  either  cellular 
radio  or  land  mobile  radio.  These  types  of  services 
fall  within  the  definition  of  exchange 
teleconununications."  Response  to  Public 
Comments.  47  FR  23320.  2333S  (May  27.  1992); 
accord.  Mobile  Services  Decision.  578  F.  Supp.  at 
645  ("mobile  radio  services  are  'exchange 
telecommunications'  within  the  meaning  of  Section 
11(D)(3)  of  the  Decree"). 

"  ATiTs  Memorandum  Replying  to  the 
Responses  to  the  Court's  Ch-der  of  April  22, 1983, 
at  5  &  n.*  (May  19. 1983);  Affidavit  of  Joseph  T. 
Ambrozy  (Mid-Atlantic  Region),  sworn  to  Mav  18, 
1983.  p.  9;  AfTidavit  of  Delbert  S.  Staley  (Northeast 
Region),  sworn  to  May  18, 1983.  p.  15.  Theee 
representations  are  quoted  at  U.S.  Mem.  8,  Apr.  29, 
1994.  BellSouth's  assertion — ignoring  all  these 
statements — that  "the  contemporaneous  statements 
of  the  parties  further  confirm  that  they  did  not 
intend  to  impose  equal  access  obligations  and 
interLATA  restrictions  on  wireless  networks" 
(BellSouth  Mem.  8)  is  at  best  uninformed. 


e.g.,  Mobile  Services  Opinion,  578  F. 
Supp,  at  645;  Triennial  Review,  673  F. 
Supp.  at  551;  AT&T/McCaw  Decision, 
154  F.R.D.  at  4,  and  has  likewise  entered 
more  than  49  waiver  orders  premised  on 
the  proposition  that  cellular  services  are 
subject  to  Section  II.  The  Court  of 
Appeals  has  likewise  proceeded  on  that 
assumption  without  questioning  this 
premise.  United  States  v.  Western  Elec. 
Co.,  slip  op.  P.C.  Cir.  Nov.  5. 1992)  (No. 
92-5065)  (remanding  decision  on 
PacTel's  out-of-region  cellular  service 
area  request  for  northern  Ohio). 

Southwestern  Bell  does  not  join 
BellSouth  in  arguing  that  Section  n  does 
not  apply  to  cellular  services — although 
it  comes  close,  arguing  that  concerns 
about  market  power  in  cellular  "are 
illegitimate  under  the  decree." 
(Southwestern  Mem.  15)  Southwestern 
argues  that  "the  wireless  switch  is  not 
an  'essential.'  'bottleneck,'  or  monopoly 
facility.' "  (Southwestern  Mem.  7-11. 
June  20, 1994) "  This  argument^f  it  is 
meant  to  suggest  that  the  cellular 
duopoly  is  not  a  source  of  competitive 
concern  because  there  are  two  cellular 
carriers  permitted  to  operate  in  any 
particular  market  " — ^is  without  merit. 


'2  ATaT  made  the  same  argument  In  support  of 
Its  effort  to  acquire  McCaw.  Memorandum  in 
Support  of  ATiT's  Motion  for  a  Waiver  of  Section 
1(D)  of  the  Decree  insofar  as  it  Bars  the  Proposed 
AT*T/McCaw  merger,  pp.  50-57  (May  31, 1994) 
("AT4T  I'D)  Mem.").  Before  announci.ng  its  plans 
to  acquire  McCaw.  ATliT  recognized  that  the 
integration  of  cellular  and  interexchange  services 
without  equal  access  "would  extend  the  cellular 
exchange  duopoly — and  the  apparent 
noncompeiitive  pricing  of  cellular  'air  time'— into 
the  provision  of  interexchange  services  to  all 
cellular  customers."  AT*T's  Oppae>:ion  to  RBOCs" 
Motion  To  "Exempt"  Wireless  Services  from 
Section  D  of  the  Decree,  p.  7  (Apr.  27. 1992).  Two 
years  later,  after  ATkT  announced  Its  proposed 
acquisition  of  McCaw.  AT*T  offered  exactly  the 
opposite  view.  "These  jcellular]  syste-ms  are  not 
monopolies  that  can  be  leveraged  into  long  distance 
and  manufacturing  markeu."  AT&T  I(Dj  Mem.  52. 

"  Southwestern  argued  to  the  FCC  that  it  would 
promote  competition  if  the  cellular  duopolists  were 
awarded  all  of  the  new  PCS  spectrum.  "jAl  choice 
among  service  providers  stimulates  and  ensures 
competition.*   *  *  jA]  choice  would  exist  '  *  ' 
because  there  are  already  at  least  two  such 
provident  in  each  market"  Coounents  of 
Southwestern  Bell  Corp.,  In  the  Matter  of 
Amendmtn'.  of  the  Commission's  Rules  to  Establish 
New  Personal  Communications  Services,  p.  12 
(F.C.C  Nov.  9, 1992)  (Gen.  Docket  No.  90-314). 
Southwestern  makes  the  same  claim  here.  "jNlo 
provider  has  the  ability  to  leverage  anything  at  all, 
regardless  of  its  incentives.  There  Is  always  a 
competing  mobile  provider  down  the  road." 
Southwestern  Mem.  12.  As  we  show  below,  two 
providers  is  insufTicient  for  genuine  competition  in 
these  markets,  and  Southwestern  lts«lf  observes 
internally  that  these  duopolies  are  "highly 
attractive"  because  of  their  "absence  of  significant 
price  competition."  jSWB  218486) 

The  BOC  documents  quoted  in  this 
memorandum,  and  exhibits  derived  from  cellular 
company  data  cited  !n  this  memorandum,  have 
been  submitted  to  the  Court  under  separate  cover. 
Documents  produced  to  tlie  Department  in  its 
investigation  are  grouped  by  producing  party,  and 


whether  argued  as  a  matter  of  decree 
interpretation  or  as  a  matter  of 
competitive  analysis. 

Landline  local  exchanges  can  be  used 
to  impede  competition  between  cellular 
providers.  Triennial  Review,  673  F. 
Supp.  at  551;  see  pp.  40-42  below. 
Cellular  carriers  and  interexchange 
carriers  both  rely  on  local  exchange 
facilities  for  access,  interconnection  and 
transport.  The  Court  has  recognized  that 
the  dangers  from  BOC  control  of  an  out- 
oMandhne-region  cellular  system  are  no 
greater  than  BOC  control  of  in-region 
cellular  systems,  but  has  required  both 
to  provide  equal  acc»ss  and  prohibited 
both  from  providing  interexchange 
services.  United  States  v.  Western  Elec. 
Co.,  1986-1  Trade  Cas.  1 66.987,  at 
62,055  (D.D.C)  (PacTel/Q").  rev'd  on 
other  grounds,  797  F.2d  1082. 1089-91 
(D.C.  Or.  1986),  cert,  denied  sub  nom. 
US  West  Inc.  v.  United  States,  480  U.S. 
922  (1987).  Applying  the  Decree's  equal 
access  restrictions  only  to  the  "landline 
switch."  as  the  movants  propose,  would 
be  insufficient  to  prevent  abuse  of  the 
landline  exchange.'* 

There  is  no  reason  to  believe  that  the 
Decree's  purposes  end  where  the  local 
landline  exchange  ends.  The  Decree's 
terms  plainly  apply  to  cellular 
exchanges — as  this  Court's  latest 
opinion  and  eight  years  of  consistent 
application  of  the  Decree  to  out-of- 
region  BOC  exchange  services  makes 
clear.  This  Court  has  specifically 
applied  Section  D's  interexchange 
prohibition  and  other  Decree 
requirements  to  an  out-of-region  cellular 
system,  notwithstanding  the  fact  that 
the  BOC  did  not  control  local  exchange 
facilities  in  the  cellular  service  area. 
PacTel/CI,  1986-1  Trade  Cas.  at  62,060 
Subsequent  orders,  includ'ig  orders 
sought  by  BellSouth  and  .    athwestem, 
have  also  applied  Section  il  to  cellular 
exchanges  where  the  BOC  does  not 


within  those  groupings  b>-  document  number,  and 
are  cited  in  this  memorandum  bv  party  name  or 
abbreviation  and  document  number.  The  exhibit 
volume  has  been  provided  to  the  Court.  It  will  be 
provided  to  any  party  to  this  procaeding  tlMt  signs 
the  non-disclosure  agreement  the  Oepatment 
submitted  to  the  Court  today.  The  Department  plans 
to  file  the  exhibit  volume  and  to  make  il  available 
to  the  public  on  August  1.  We  request  that  any 
producing  party  objecting  to  disclosure  of  a 
particular  document  do  so  by  )uly  27  so  that,  if 
warranted,  any  conGdential  documents  will  be  filed 
under  seal. 

'■•By  contrast,  the  Department's  proposed  order 
adds  to  the  protections  against  discrimination  bv 
the  landline  exchange  by  prohibiting  the  BOCs  from 
building  and  owning  their  own  interexchange 
[acilitirs.  and  limiting  them  to  the  resale  of 
svidtciied  interexchange  services  obtained  from 
muiiiple  \-endors.  See  p.  37  ft  n.50  below. 
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provide  landline  local  exchange 
service.'* 

Attempts  to  limit  the  applicability  of 
the  Decree  to  the  local  landline 
"bottleneck  monopoly"  read  the  Decree 
too  narrowly.!'  This  request  for  a 
modincation  turns  on  whether  the 
modification  is  necessary  to  the  public 
interest.  Rufo»  112  S.  Ct.  at  760.  The 
determination  of  the  public  interest,  in 
this  specific  context,  asks  whether 
eliminating  equal  access  firom  cellular 
systems  will  reduce  competition  in 
interexchange  markets.  The  cellular 
carriers'  duopoly  status  gives  them  the 
monopoly  or  market  power — terms  the 
Court  of  Appeals  has  used 
interchangeably  " — and  that  market 
power  makes  abuse  of  the  cellular 
exchange  an  issue  of  competitive 
concern.  *8 

C.  Allowing  a  BOC  to  Provide 
Interexchange  Service  from  Cellular 
Exchanges.  Without  Equal  Access. 
Would  Reduce  Competition  for  Cellular 
Interexchange  Service. 

The  crux  of  the  BOCs'  original  waiver 
application  to  the  Department,  seeking 
the  removal  of  equal  access  and  the 
unrestricted  removal  of  the 


"Order,  Sept.  27. 1987  (Southwestern 
acquisition  of  Metromedia):  Order,  Oct.  31. 1986 
(BellSouth  joint  venture  with  MCXIA]. 

"* Cellular  exchanges  are  "bottlenecks"  if  they 
can  be  used  to  prevent  or  deter  a  customer's  access 
to  interexchange  carriers,  since  customers  have  to 
go  through  one  of  the  two  cellular  exchanges  to 
reach  their  interexchange  carrier.  See  pp.  19-23 
below. 

"  "Whatever  it  means  to  'leverage'  one's 
monopoly  power,  the  DO)  is  surely  correct  that  no 
damage  can  come  to  competition — through 
leverage'  or  otherwise— can  occur  unless  the  BOCs 
can  exercise  market  power."  Triennial  Review.  900 
F.2d  at  296  (emphasis  added). 

'"Standard  economics  and  antitrust  texts 
recognize  that  monopoly  power  and  market  power 
axe  functionally  identical  concepts.  "Pure 
monopolists,  oligopolists  and  monopolistic 
competitors  .  .  .  all  possess  some  degree  of  power 
over  price,  and  so  we  say  that  they  possess 
monopoly  power  or  market  power."  F.  Scherer  &  D. 
Ross,  Industrial  Market  Structure  and  Economic 
Performance  17  (3d  Ed.  1990)  (hereafter  "Scherer  ft 
Ross"):  accord,  e.g.,  2  P.  Areeda  ft  D.  Turner, 
Antitrust  Law  11504.  507.  at  325,  330  (1978) 
(hereafter  "Areeda  ft  Turner"):  D.  Carlton  ft  J. 
Perloff.  Modem  Industrial  Organization  97  (1990) 
(hereafter  "Carlton  ft  Perloff').  Any  purported 
distinction  between  "monopwly  power"  and 
"market  power"  would  hardly  be  meaningful.  See. 
e.g..  Hay,  "Market  Power  in  Antitrust,"  60  Antitrust 
L.).  807,  817-21  (1992).  Professor  Hay  discusses 
varying  deAniiions  of  "market  power"  and 
"monopoly  power"  by  courts  and  commenters, 
noting  that  at  best  the  distinction  appears  to  be  onlv 
that  "monopoly  power"  Is  taken  lo  mean  "a  high 
degree  of  market  power."  Id.  at  817.  818  n.  44. 
citing  L.andes  ft  Posner.  "Market  Power  in  Antitrust 
Cases,"  94  Harv.  L.  Rev.  937.  952-60  (1981). 
Professor  Hay  coocludea  that  "the  key  to  monopoly 
(or  market)  power  is  the  power  to  control  price  (i.e.. 
the  fHJwer  to  charge  prices  above  the  competitive 
level),  and  the  power  to  exclude  competition  is  an 
ingredient  of  that  power  to  control  price."  Hay.  60 
.Antitrust  L.  (.at 821. 


interexchange  prohibition  on  their 
wireless  businesses,  the  BOCs  argued 
that  "competition  in  radio  services  is 
extremely  robust."  that  "competition  is 
flourishing  in  mobile  service  markets," 
and  that  "without  a  showing  of  market 
power,  the  bell  companies  are  plainly 
entitled  to  the  relief  they  seek."  i9 

Specifically,  all  of  the  BOCs  argued  in 
1991,  and  the  movants  argue  again,  that 
equal  access  raises  prices  for  long 
distance  by  permitting  non-BOC  cellular 
carriers  to  buy  long  distance  in  bulk  but 
chai^  retail  rates;  if  equal  access  were 
eliminated,  the  cellular  duopolists 
would  purportedly  compete  with  each 
other  on  long  distance,  driving  down 
the  price.  BOC  Mem.  45  (Dec.  13, 1991); 
BOC  Reply  Mem.  21-26  (Aug.  3, 1992); 
BellSouth  Mem.  22-23;  Southwestern 
Mem.  27.  To  support  this  logic,  it  must 
be  shown  that  the  cellular  duopoly  is 
competitive.  The  facts,  however,  are  just 
the  opposite.  Cellular  duopolists  plainly 
have  market  power  in  cellular  service, 
and  the  major  premise  of  the  BOCs' 
argument  therefore  fails.  It  follows 
inexorably  that  if  the  BOC  has  market 
power  in  cellular  service,  and  can 
exclude  competitors  in  long  distance,  it 
can  exclude  the  benefits  of  competition 
that  those  competitors  bring. 

1.  Cellular  Exchange  Service  Markets 
are  Not  Competitive  Today. 

These  cellular  systems  have 
substantial  market  power.  The  FCC  has 
so  coacluded  on  four  separate  occasions 
in  the  last  three  years.^o  and  the  General 
Accounting  OfBce  has  reached  the  same 
conclusion.^'  The  Department's 


'"Mamorandum  of  the  Bell  Companies  in 
Support  of  their  Motion  for  Removal  of  Mobile  and 
other  Wireless  Services  from  the  scope  of  the 
Interexchange  Restriction  and  Equal  Access 
Requirement  of  Section  II  of  the  Decree,  op.  6. 16 
(Dec.  13. 1991).  Contrary  to  that  last  claim,  the 
burden  is  on  the  movant  to  show  a  lack  of  market 
power.  Rufo.  112  S.  Ct.  at  760  ( "a  party  seeking  a 
modiHcation  of  a  consent  decree  bears  the  burden 
*  *   "1;  Triennial  Review.  900  F.2d  at  296  ("the 
ultimate  burden  under  section  VIIKC)  remains  on 
the  petitioning  BOC"). 

">FCX:  Equal  Access  NPRM.  1 36:  Notice  of 
Propostd  Rulemaking  and  Tentative  Decision,  In 
the  Matter  of  Amendment  of  the  Commission 's 
Fulee  tc  Establish  New  Personal  Communications 
Sen'ices.  7  F.C.C.  Red  5676,  5702  (1992)  ["PCS 
NPfl:W'):  Report  and  Order,  In  the  Matter  of 
BundliBg  of  Cellular  Customer  Premises  Equipment 
and  Cellular  Sen'ice.  7  F.CC.  Red  4028. 4029 
(1992);  see  also  Second  Report  and  Order,  In  the 
Matter  of  Amendment  of  the  Commission 's  Rules  to 
Establish  Nen-  Persortal  Communications  Services, 
8  FCC  Red.  7700.  7744  (1993)  [-FCC  PCS  Order"). 
The  FOC's  recent  decisions — particularly  its  1993 
PCS  Order — were  entered  after  and  despite  the 
cellulat  industry's  intensive  (but  unpersuasive) 
efforts  lo  argue  that  the  cellular  duopoly  is 
competitive.  See  Reply  Comments  of  the 
Department  of  Justice.  In  re  Personal 
Communications  Services,  at  17-22  (F.C.C.  Jan.  19. 
1993)  (citing  and  rebutting  arguments). 

''  Report  to  Hon.  Harry  Reid,  U.S.  Senate. 
Concerns  About  Competition  in  the  Cellular 


extensive  investigations  into  the  cellular 
industry  likewise  indicate  that  cellular 
duopolists  have  substantial  market 
power:  "the  ability  to  raise  prices  or 
restrict  output."  Triennial  Review,  900 
F.2d  at  296. 

The  basic  structural  problem  with 
cellular  markets  is  well  known— the  fact 
that  they  are  and  have  been  duopolies 
with  (at  least  until  very  recently) 
absolute  barriers  to  entry.  While  the 
FCC's  decision  to  issue  two  cellular 
licenses — rather  than  only  one — was 
motivated  by  a  desire  to  stimulate 
competition.  Cellular  Communications, 
89  F.C.C.2d  58, 61  (1982).  two-firm     - 
markets  are  not  particularly 
competitive.22  The  tioncompetitiveness 
of  two-firm  markets  is  exacerbated  here 
by  the  overlapping  alliances  of  the 
cellular  carriers,  so  that  firms  that 
"compete"  with  each  other  in  one 
market  are  partners  in  another.^' 

The  BOC  s  internal  documents, 
written  at  the  same  time  that  they  were 
telling  the  Department  that  cellular  is 
"robustly  competitive,"  demonstrate 
that  in  the  BOCs'  view  cellular  is 
comfortably  noncompetitive. 
Southwestern,  which  ai^es  that 
"wireless  marketis  today  are  vigorously 
competitive"  (SWB  Mem.  11),  observed 
in  1991— the  year  it  and  the  other  BOCs 
filed  for  this  waiver — that  there  was  an 
"absence  of  significant  price 


Telephone  Service  Industry,  pp.  2-4  (Gen.  Acctg. 
Ofc.  1992). 

^^  Economic  theory  generally  predicts  that  prices 
will  be  higher  and  output  less  in  markets  with 
fewer  rather  than  more  competitors,  or  in  markets 
that  are  more  highly  concentrated.  at»ent  mitigating 
factors.  See.  e.g.,  Scherer  ft  Ross  at  277-78;  4 
Areeda  ft  Turner.  1910b  at  55  ("there  is  general 
agreement  that  beyond  some  point  the  smaller  the 
number  of  nrms  and  the  larger  the  share  of  the 
market  dominated  by  one  or  a  relatively  few  firms, 
the  greater  the  likelihood  of  substantial  departures 
from  competitive  performance,  particularly  with 
regard  to  price");  Stigler,  "A  Theory  of  Oliogopoly, 
72  /.  Political  Econ.  44-61  (1964).  Studies  indicate 
that  markets  dominated  by  duopolies  are 
particularly  troublesome.  "Large  market  shares  for 
the  two  leading  Tirms  seem  most  decisive  for 
industry  price-cost  margitu,  with  a  depressing 
effect  from  a  sufficiently  large  third  share."  Kvroka. 
"The  Effect  of  Market  Share  Distribution  on 
Industry  Performance."  61  Rev.  Econ.  &■  Statistics 
101. 108  (1979).  Many  studies  have  found  a 
statistically  significant  positive  correlation  between 
price  and  market  concentration.  See  Schmalensee. 
"Inter-Industry  Studies  of  Structure  and 
Performance."  in  2  R.  Schmalensee  ft  R.  Wiilig, 
Handbook  of  Indus.  Org.  987-88  (1989)  (collecting 
studies):  L.  Weiss,  Concentration  and  Price  268 
(1989)  ("overwhelming  support"  for  concentration- 
prico  hypothesis).  , 

'■•For  example,  AirTouch  (the  former  PacTel 
cellular  properties)  is  a  partner  with  McCaw  in 
operating  a  cellular  system  in  San  Francisco,  and 
competes  against  a  McCaw/BellSouth  system  in  Los 
Angeles,  BellSouth.  McCaw's  partner  in  Los 
Angeles,  is  McCaw's  rival  in  Miami.  Southwestern 
Bel!  partners  with  McCaw  in  operating  the 
"Cellular  One"  marketing  organization,  but 
competes  against  McCaw  in  Dallas.  St.  Louis  and 
Kansas  City. 
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competition"  in  cellular,  and  that  the 
market  is  "highly  attractive"  for  that 
reason.  12184861' Southwestern  further 
observed: 

The  FCC  predicted  sufficient  levels  of 
rivalry  from  a  duopoly.  In  actuality,  the  two 
players  in  each  market  have  been  able  to 
avoid  serious  competition  in  ;his  rapid 
growth  environment.  [2184921 

In  the  current  environment,  characterized 
by  rapid  growth  and  limited  rivalry,  relative 
position  is  less  relevant  than  in  mature, 
competitive  industries  *   •   •"  In  the  future,  as 
new  competitors  enter  the  market  and 
subscriber  growth  eventually  levels  off, 
positioning  will  t?ecome  increasingly 
important.  12185171 

More  recently,  Southwestern  observed 
that  "new  industry  entrants  will  not  be 
e//ert/ve  competition  before  1996" 
(emphasis  in  original).  Southwestern 
assessed  that  threat  of  new  entrants  as 
"medium,"  and  the  bargaining  power  of 
buyers  as  "low '—recognizing  that  the 
"threat  of  substitute  products  or  services 
[is]  low"  and  that  "extensive  time 
periods  for  regulatory  determinations, 
license  awards  and  infrastructure 
construction  will  occur  prior  to  the 
emergence  of  effective  competitors." 
ISVVB  203264-651 

Other  BOCs  have  made  similar 
observations  about  cellular  markets. 

The  duopoly  structure  is  a  continuation  of 
tlie  status  quo.  *   •   •  Under  this  scenario. 
competitive  intensity  is  greatly  reduced.  This 
enables  direct  cellular  competitors  to 
improve  margins  *  *   *.  In  fact,  the  most 
significant  element  of  this  structure  is  the 
probability  that  profit  margins  for  all 
competitors  would  tend  to  increase  under 
prolonged  restricted  competition. 
<AM00385-86,  Ameritech.  )uly  1990) 

Cellular  industr>' — unusually  attractive 
structural  characteristics — government- 
mandated  duopoly  providing  \e:y  high 
barriers  to  ttntry— c^ssentially  unregulaved 
with  regard  to  rates  and  rate  of  n!tum  *   •   • 
overall  competitive  rivalry'  is  low  to  moderate 
•   *   *  to  date  little  competition  on  ser\  ire 
pricing.  (PT00008-12,  PacTel,  Sept.  1. 1<)R7) 

The  burgeoning  demand  for  cellular 
service  when  coupled  with  the  duopoiistic 
market  structure  mandated  by  the  FCC  has 
led  most  investment  analysts  to  conr  hide 
that  the  cellular  industry  will  be  even  more 
profitable  than  cable  TV.  to  which 
comparisons  are  constantly  made.  •   •   * 
While  BAMS  believes  that  providing  quality 
cellular  service  requires  considerably  more 
investment  in  the  infrastructure  of  the 
business  *  •  •  than  does  cable,  it  must  be 
acknowledged  that  the  investment 
community  has  been  generally  correct  in 
forecasts  of  thriving  cellular  revenues.  It  is 
also  important  to  note  that  increased  market 
penetration  in  the  absence  of  downward 
price  pressures  will  buy  alot  of 
infrastructure.  (106707",  Bell  Atlantic  1939) 

In  June  1992,  six  months  after  filing  this 
waiver  application  asserting  that 
cellular  was  "robustly  competitive,"  US 


West  observed:  "Current  duopoly 
structure  and  market  growth  limits 
competitive  intensity."  [USW  875] 

Cellular  carriers  often  have  the  ability 
to  raise  prices  for  cellular  service, 
particularly  by  raising  prices  in  a 
manner  that  is  less  visible  to  the 
customer.  A  review  by  Southwestern 
Bell  of  its  cellular  markets  demonstrate 
the  phenomenon: 

Chicago  has  made  a  number  of  changes  to 
improve  subscriber  re>'enue.  These  include: 
November  1987— changed  prime  hours  from 
8  am  to  8  pm  to  7  am  to  9  pm;  March  1990 
began  charging  for  'ring  time';  *   *   * 
December  1990  increased  foreign  roamer 
rates  from  SOc/min  to  S2/day  and  75c/min; 
May  1991  increased  basic  monthly  access 
charge  to  S19.95.  This  impacts  about  40%  of 
the  base.  For  the  future,  with  rates  in  general 
being  so  low.  it  is  oar  intent  to  continue  to 
increase  rates  *  *   *  We  are  also  evaluating 
charges  for  the  Telco  interconnection  fees 
associated  with  their  usage.  |2oat39l 

Over  the  past  few  years,  Boston  has 
initiated  several  key  rate  changes  to  improve 
subscriber  revenue  per  customer.  The 
changes  include  the  following;  Julv  1989 
roamer  surcharge  introduced;  April  1990 
chaiig'  d  the  billing  increment  from  the  6- 
second  rounding  to  full  minute;  July  1990 
introduced  a  free  of  peak  plan  with  a 
premium  monthly  access  charge;  lune  1991 
increased  foreign  roamer  rates  32%;  June 
1991  raised  monthly  access  charge  S2.  *  *  • 
[Alt  this  \ATiting.  while  we  are  implementing 
a  rate  increase  in  [une  1991.  Nynex  has  filed 
a  tariff  which  would  lower  rates  and  price 
their  plans  below  ours  across  the  board. 
Their  acUons  seem  illogical  and  appear  to 
contradict  the  steps  needed  to  offset 
declining  customer  usage.  •   *   *  As  for  the 
friture,  SB.MS  believes  there  are  other 
opportunities  to  increase  rates  in  B<iston, 
somewhat  dependent  on  our  comjjetitor 

*  *  *  With  monthly  access  charges  relatively 
low.  SB.MS  will  continue  efforts  to  move  this 
fix.  d  cliarge  upward.  |203140-4i) 

The  V\'flsh!ngtrn,'B.-;iumore  propertv 
his^wcallv  has  had  the  highest  subscTibcr 
rrveniie  pt;r  cusfomei  of  all  the  SBMS 
prop-Ttics,  •   *   *  W?shingtou;Baltimore  was 
oni?  nf  the  last  SBMS  properties  to  fail  below 
the  SlOO/month  average  subscril)er  revenue. 

*  *   *  I'ian  F.  a  pl,>n  (i'signed  to  add  new 
customers  quickly  *    *   *  nisulted  in  a  lar^e 
addition  of  customers,  [butj  it  was  prici'd  so 
inexpensively  *   •   *  that  it  drove  the 
Washington/Baltimon;  average  down-.vard. 
Eian  F  has  been  subsequently  dr^^pped. 
Despite  the  obvious  failure  -J  Phi!,  p. 
Wasi'iirgfon  Baltimore  has  introducpi:  a 
number  of  chdnijcs  to  irr.prcve  substri'/vr 
revenue  per  customer  *   *   *  Changed  the 
billing  inci-ement  to  full  nrnute  roundintt; 
increased  roaming  rates:  *   *    *  chanj>(i  poak 
hours  *   *   *;  increa.sed access  clidr^cs  -iii  low 
end  plans.  Washington'Baltiniore's  ruture 
changes  will  focus  on  gradually  ir>rrf,-i.>;,i-!g 
rates.  This  will  be  at  complished  mostly 
through  higher  access  charges  and  pos.siblv 
increased  per  minute  rates."  [203141— »2| 

Dallas  subscriber  revenue  per  customer  has 
always  been  good  for  a  large  market.  *   *   * 
Over  the  last  couple  of  years,  the  Dallas 


property  has  been  the  SBMS  leader  in 
implementing  changes  to  improve  subscriber 
revenue.  Subscriber  revenue  per  customer 
has  declined  113.8%  since  1988  while  peak 
minute  usage  per  customer  has  droppetl 
24%.  Major  factors  contributing  to  this 
performance  are  as  follows:  Changed  from  30 
second  to  full  minute  billing  increments; 
raised  access  charges  on  economy  and  basic 
plans;  introduced  tree  off-peak'  which 
initially  resulted  in  higher  peak  usage.  Once 
established,  eliminated  the  offering  from  low- 
end  plans;  increased  foreign  roamer  rates 
*  Dallas  has  also  increased  activation 
fees,  voice  mail  rates,  and  other 
miscellaneous  charges.  *  *   •  Dallas  is  also 
reviewing  charging  custome.'s  the 
interconnection  fees  charged  bv  the  Telco 
associated  with  customer  usage.  In  Dallas, 
this  could  be  as  much  as  2£/rain,  which 
would  be  a  significant  boost  to  subscriber 
revenue.  [203143-44] 

[In  !!ate  1989  lin  Oklahoma  City. 1  •   *  * 
roaming  rates  were  increased.  In  early  1990 
billing  incivments  were  chaneed  to  full 
minute  rounding.  1203146] 

Similar  to  the  other  SBMS  markets,  the 
West  Texas  properties  have  been  gradually 
increasing  rates  by  changing  the  billing 
increment,  raising  access  charges  and 
increasing  roamer  rates.  Additional  inc  rcases 
in  rates  will  be  gradual  as  in  the  past  so  us 
not  to  create  a  competitive  disadvantage. 
Further  upward  movement  of  the  access 
chaiges  is  the  most  likely  course  with  the  de- 
emphasis  of  the  economy  pia.^s  close  behi^-rtl 
|20314f>-47] 

Examination  of  pricing  data  shows  a 
sin^Iar  ability  to  raise  pricps.^*  A  look 
ai  B?!ISouth's  pricing  practices  in 
Florida,  a  state  in  which  BellSouth 
clii.r.s  to  be  at  a  competitive 
disc  ;  van!  ?ge  against  its  A  block 
cor;i»if^iior.  McCaw,  ^s  jg  most  revealing. 
Ov«r  t'  e  1990-1993  time  period  in 
Miurr.i.  the  state's  largest  market. 
Bel'South  s  average  per  minute 
re-.'jn.:es  for  ct- ilular  service  rose  21 
pt:r'-t:iit,  while  its  market  share  of 
st^rvice  rev;j:iues  rose  from  48  percent  in 
l^-  ;  io  50  peri-c'it  in  1993,  despite 


-  i    •-  s.n^ilest  'vav  10  exam.ne  u-llular  seuup 
p,i,  •■%  t  to  (t'vide  service  revenues  by  minutes  of 
.j»€  ini!*  raic'jiauon  perrr.it.",  an  ^."bservation 
u.-r'.  :•  -;i  d  hy  pricing  pUnt  ar.d  the  like,  and  often 
ii  •I'-.-d  t\  !V ,  viluiar  cj— :ers  inetTLvlves  to 
mtrv  ■>  .t.t»ii  pel ''o:-n:an'je.  The  pn,.ing  infomiatinn 
i!.  tri  -  -iinin-.j Ilium  is  t««ed  or.  companng  servjtr 
rev  Hi.  e  ard  .-rir-iiTes  pf  .ssp  bas<Hl  on  data  providod 
to  thp  (Vjvj-inv  Hi  by  :hp  i<'X..'.  jnd  McCa*  in 
Cf1^'■^>!.:.on  Hith  ptir  mvestigdtions.  and  is 
sutjiiitieii  at  r.xh.  7, 

-'S^  e  z.,  9<;llSc;iVh  C>).;ora;;cn  s  Oppositinn 
To  ATs»T  s  Mntion  for  a  Waivor  of  S«clicn  of 
Sftii  T,    U  o!  i.T"  Pecret  Ins  )!ai  as  il  Bars  the 
p,ii;.,,.fMl  .ATJ^TVIft  jw  Mf-ger.  pp.  18-22  '|ine 
28.  iy«»4;  li:!ain:ir.i;»hdt  h<''i;>oijlh  is  at  a 
ror-,;.  litive  di.sadva.ntaiii'  dw  so  McCaw's  "City  of 
hi,'i:(W  'pidv.  '.t>H<  allows  It.*  siit)»CT!t»ert  to  have 
wrv.rr  ihriiiiphoiii  WcCaw'k  sf.-\i  .-i?  areas  wi!.>i.n 
thp  •     i.-p  «;a!e  at  a  Single  '  1.  ral"  price).  16  lo  ^5 
ptTi  fni  iess  over  the  same  poriod  llespiie  this 
ii:>;'.ir.(\.  BellSouth,  rctaitird  (he  isrealcr  share  of 
bo'h  stTvice  revenue  (1990  .s  t)6  percent  share  has 
not  .^l;^T)^;s;ngiy  drnppod  :a  TOOT?  .still  iroprosiivp 
55  ;H'rcpnt  sharel  and  min:i'»>v  of  use. 
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McCaw's  larger  share  of  minutes  of  use. 
For  the  years  1991-1993,  BellSouth's 
per  minute  revenues  were  two  percent. 
nine  percent,  and  15  percent  higher 
than  McCaw's,  respectively  (in  1990. 
BellSouth  was  one  percent  lower).  In 
Jacksonville,  over  the  same  1990-1993 
period,  BellSouth's  per  minute  revenues 
rose  more  than  30  percent,  while 
McCaw's  per  minute  revenues  varied 
from 

Nonetheless  BellSouth  claims  that  it 
is  at  a  competitive  disadvantage  to 
McCaw  by  reason  of  the  Decree 
restrictions.  (BellSouth  Mem.  28.  33,  41, 
The  Decree  does  not  appear  to  be 
preventing  BellSouth  from  charging 
higher  prices  than  does  its  rival. 

2.  Given  the  BOCs' Market  Power  in 
Cellular  Service^  Eliminating  Equal 
Access  Will  Reduce  Competition  in 
Cellular  Long  Distance. 

Today  these  cellular  systems  provide 
equal  access,  a$  the  Court  has  required 
of  BCX2  cellular  systems  since  1983.  A 
contrary  "development  would  have 
been  entirely  inconsistent  with  the 
terms  and  purposes  of  the  decree,  and 
the  Court  would  not  have  authorized 
it."  Mobile  Service  Decision,  578  F. 
Supp.  at  647.  As  a  result,  their 
subscribers  can  choose  their  long 
distance  canier  and  have  the  benefit  of 
whatever  competition  is  present  in  the 
long  distance  market. 

Cellular  systems  "can  prevent  their 
customers  from  reaching  the 
interchange  carriers  of  their  choice  by 
programming  their  switches  to  send  all 
long  distance  (calls)  to  one  carrier."  ^e 
Therefore,  the  operators  of  those  cellular 
systems  could  reduce  competition  for 
long  distance  service  by  denying  access 
to  competing  carriers  and  requiring 
cellular  subscribers  to  obtain  long 
distance  at  prices  not  set  by  competition 
between  those  competing  carriers, 
subject  to  whatever  constraint  exists 
through  competition  in  the  cellular 
market.  As  the  BOCs  have  recognized, 
non-BOC  cellular  carriers  have  done  just 
that,27  BellSouth  and  Southwestern  seek 
to  do  the  same. 

The  Department's  investigation 
mdicated  that  cellular  subscribers  value 
the  choice  that  equal  access  gives  them. 
This  is  particularly  true  for  larger 
businesses,  which  seek  to  connect  their 
cellular  services  to  private  networks 
offered  by  interexchange  carriers.  By 
doing  so.  the  business  user  obtains  not 
only  access  to  the  features  of  the  private 
network,  but  also  the  very  substantial 


discounts  on  long  distance  prices  that 
are  sold  as  part  of  the  service. ^b  These 
are  the  very  discounts  that  the  BOCs 
seek  to  dbtain  (BOC  Mem.  26,  June  20, 
1994);  today  they  can  be  obtained  by 
customers  of  equal  access  systems,  but 
generally  not  by  others.  Indeed  the 
availability  of  equal  access  from  BOC 
systems  has  pressured  non-BOCs 
(notably  McCaw)  to  offer  connections  to 
large  customers'  private  networks,  in 
order  to  retain  their  business. 
Businesses  that  do  not  obtain  cellular 
servioB  from  equal  access  cellular 
systems  have  no  access  to  these 
discounts  and  services,  and  have  been 
frustr«ted  in  their  efforts  to  reduce  their 
cellular  long  distance  costs.^^  VVhile  the 
largest  businesses  might  have  the 
leverage  with  their  cellular  providers  to 
gain  access  for  their  private 
interexchange  services,  smaller 
businesses  and  individuals  cannot  get 
those  benefits — except  where  equal 
access  requires  it. 

Southwestern  also  argues  that,  even  if 
it  has  market  power,  it  would  have  no 
incentive  to  raise  prices  of  long 
distance.  "[A]  hypothetical  provider  of 
mobile  services  that  enjoyed  real  market 
power  would  simply  exploit  that  market 
power  directly;  there  would  be  no 
advantage  in  attempting  to  leverage  that 
power  into  ancillary  services  such  as 
mobile  long  distance  service  or  mobile 
information  services."  (Southwestern 
Mem.  8;  see  also  BOC  Mem.  28)  This 
attempt  to  argue  that  there  is  only  "one 
monopoly  renf'^o  is  contrary  to  fact  and 
well  reasoned  theor)-. 


•"■Mandl  Aff.  16.  submitted  with  AT&T's  Motion 
for  a  Waiver  of  Section  1(D)  of  the  Decree  insofar 
as  it  Bars  the  Proposed  ATAT-McCaw  Merger  (Mdv 
•  31.  1994).  Accord.  BOC  Mem.  9-10. 

•='£g ,  BOC  Reply  Mem.  23-24  (Aug.  3. 19<)2) 


'"'The  one  segment  of  the  longdistance  market 
that  appears  most  competitive  is  the  marltet  for 
large  customers."  P.  Huber.  M.  Kellogg  S-  J.  Thorne. 
The  Geodesic  Network  II  1993  Beport  on 
Competition  in  the  Telephone  Industry  3.17.  see  id. 
3.39—44  (describing  means  whereby  interexchange 
carriers  discount  rates  to  large  users):  see  also  Kelly 
Aff.  26-27  (Apr.  29.  1993).  Submitted  with  Letter  ' 
to  Richard  L.  Rosen  from  Michael  H.  Salsbury 
(MCI).  Apr.  30.  1993. 

^'' For  example,  Dow  Chemical  pays  25  to  50 
percent  more  for  cellular  long  distance  than  for 
landlina  long  distance  because  its  cellular  carrier 
does  no!  provide  equal  access.  Dow  chose  to  pay 
these  higher  prices  rather  than  have  its  sales  people 
change  cellular  telephone  numbers,  which  they 
would  have  to  do  if  Dow  changed  carriers.  Jacobs 
Aff.  3-5  (Exh.  6  hereto)  "Dow  Chemical  believes 
that  wh«n  cellular  providers  offer  Dow  Chemical 
the  option  to  select  the  carrier  from  whom  the 
company  purchases  long  distance  cellular  service, 
Dow  Chemical  benefits  in  the  form  of  lower  cellular 
lo.ng  distance  prices."  Id  at  5. 

'"Southwestern  quotes  AT&T's  economists,  who 
made  the  same  argument  in  support  of  AT&T's 
efforts  to  acquire  McCaw:  "Since  the  monopolist 
can  only  charge  the  monopoly  rent  once,  it  has  no 
generally  applicable  incentive  to  favor  its  affiliate 
if  another  competitor  can  provide  the  good  or 
service  Biore  efficiently."  Southwestern  Bell  Mem. 
9.  quotiBg  Wilirg  &  Bernheim  Aff  9.  The  argument 
that  vertical  integration  cannot  increase  a 
monopolist's  profiu  is  often  attributed  to  Robert 
Bork.  wko  expanded  upon  economic  theory  and 


The  fact,  as  indicated  in  Southwestern 
Bell's  own  documents,  is  that  a 
successful  strategy  for  raising  prices  is 
to  focus  on  ancillary  services.  See  pp. 
16-18  above.  Southwestern  Bell  has 
found  that  it  can  "aggressively  change(e) 
elements  of  subscriber  revenue  to 
mitigate  the  effect  of  lower  customer 
usage"  by  raising  the  costs  of  ancillary 
sen.  ices,  for  example,  by  "increased 
monthly  access  charges  *  *  *  slightly 
higher  roaming  •  *  »  eliminating  'night 
hours'  and  extending  peak  hours  in 
many  of  the  markets."  (SWB  203136-37| 
If  Southwestern  Bell  finds  that  the  best 
method  of  increasing  revenue  is  to  raise 
the  price  of  roaming  rates  and  access 
charges,  it  stand  to  reason  that  it  would 
find  it  equally  feasible  and  attractive  to 
rise  the  rates  of  long  distance  charges. 

Southwestern 's  "one  monopoly  rent" 
argument  is  contrary  to  theory  as  well 
as  fact.  The  theoretical  model  on  which 
Southwestern  relies  depends,  in  general, 
on  the  presence  of  many  keiy  and 
restrictive  conditions,  at  least  four  of 
which  are  not  present  here.  First,  as 
Southwestern  Bell  acknowledges,  the 
theory  is  limited  to  unregulatwl 
monopolists.  Cellular  duopolists  are  not 
universally  unregulated:  in  CaUfomia, 
home  of  20  percent  of  the  nation's 
population,  cellular  prices  are 
regulated. 3»  Second,  the  theory  requires 
that  the  two  inputs  (here,  cellular 
service  and  long  distance  service)  be 
used  in  fixed  proportions;  if  the 
integrator  or  user  can  vary  the 
proportions  (by  making  more  or  fewer 
long  distance  calls)  the  general 
argument  fails.  Third,  the  argument 
does  not  apply  where  the  firm  cannot 
price  discriminate  in  the  downstream 
market — ^the  long  distance  market — 
without  vertical  integration.  Fourth,  and 
most  important,  the  argument  applies 
only  to  the  situation  in  which  a 
monopolist  is  integrating  with  a  firm  in 
a  competitive  market;  here  we  have 
decidedly  imperfect  competition  in 
cellular,  and  (as  the  BOCs  acknowledge) 
imperfect  competition  in  long  distance. 
The  "one  monopoly  rent"  model  does 


popularized  this  argument  among  antitrust  Iaw7ers. 
R.  Bork.  The  Antitrust  Paradox  229  (1978):  see 
.Scherer  &  Ross  at  522. 

"  Cal  Pub.  Util.  Code  §401  et  seq.;  17  CPUC  2d 
499  (1985)  In  California,  "the  Public  Utilities 
Commi,?sion  has  jurisdiction  over  rates  charged  for 
cellular  service."  Cellular  Plus,  Inc.  e.  Superior 
Court.  18  Cal.  Rptr.  308,  311  (1993).  Cellular 
carriers  must  file  financial  statements,  receive 
approval  for  wholesale  rate  increases,  and  receive 
approval  to  install  new  transmitter  sites.  See  also 
B(X^  Mem.  28  ("half  of  the  States  do  not  regulate 
cellular  or  paging  providers  at  all'";  the  other  half 
presumably  do.  even  if  they  "typically  imposje)  no 
price  regulation  at  the  retail  (i.e.,  reseller)  level"). 
Regulation  of  BOC  landline exchanges  further 
distorts  the  "one  monopoly  rent"  argument. 


not  speak  to  the  situation  of  integrating 
oligopolists.^^ 

The  theory  embraced  by 
Southwestern  argues  that  there  are  no 
means  (except  efficiency  means  )  by 
which  monopolists  can  vertically 
integrate  and  increase  their  monopolv 
profits.  See  R.  Bork,  The  Antitrust 
Paradox,  at  229.  That  theory  hgs  bet-n 
rejected  by  economists  of  all 
persuasions,  who  recognize  that  th^re 
are  conditions  under  which  a 
monopolist  or  oligopolist  can  vertically 
integrate  and  increase  its  monopoly 
profits.33  And  it  is  directly  contran,-  to 
the  observable  facts  here:  Southwestern 
has  raised  prices  of  "ancillar>"  services, 
such  as  roaming,  rather  than  raise  more 
visible  prices  (sseSVVB  203136-37).  and 
the  BOCs  all  observe  that  non-equal 
access  carriers,  such  as  McCavv,  charge 
top  dollar  for  long  distance  services  that 
are  "ancillary"  to  their  cellular  service, 
rather  than  simply  raising  the  price  of 
cellular  service. 

D.  The  Movants  Have  ,\ot 
Demonstrated  any  Significant  Changed 
Circumstances  Warranting  Relief. 

Under  Rufo,  the  party  seeking 
modification  "bears  the  burden  of 
establishing  that  a  significant  change  in 
circumstances  warrants  revision  of  the 
decree."  112  S.Ct.  at  760.  As  this  Court 
noted,  a  significant  change  is  a 
"significant  change  in  factual  conditions 
or  in  law"  that  could  not  have  been 
anticipated  at  the  time  the  Decree  was 
entered.  AT&T/McCaw  Decision.  154 
F.R.D.  at  7-8,  quoting  Hufo.  112  S.  Ct. 
at  760. 

Since  the  Court  rejected  the  BOCs 
application  to  provide  interexchange 
ser\'ice  horn  cellular  exchanges  without 
equal  access  in  1987,  Triennial  Review. 
673  F.  Supp.  at  551.  the  BOCs  must 
show  that  a  significant  change  since 
then  would  warrant  their  instant  motion 
to  provide  such  ser\'ice.  The  changed 
circumstance  neces.sary,  and  which  has 
not  occurred,  would  be  a  substantial 
increase  in  competition  in  wireless 
services,  so  that  cellular  carriers  would 
not  have  significant  market  power.  See 
Decree  Opinion,  552  F.  Supp.  at  195. 
They  have  not  established  that  there  has 
been  such  a  change. 

The  movants  point  to  two 
developments  to  support  their  argument 
that  there  has  been  a  significant  change 
in  circumstances.  First,  they  argue  that 
AT&T's  acquisition  of  McCaw,  if 
permitted  by  this  Court  and  the  FCC, 
will  substantially  change  the  cellular 
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business  by  permitting  entry  of  the 
nation's  largest  long  distance  carrier 
into  the  local  cellular  exchange 
business.  This  entry,  they  argue  will 
place  the  BOC  cellular  systems  at  a 
substantial  competitive  disadvantage, 
thereby  harming  consumers.  Second, 
they  argue  that  entry  into  the  wireless 
business  is  imminent  in  the  form  of 
SMR  and  PCS.  They  suggest  that  entry 
of  these  new  providers  will  eliminate 
the  need  for  equal  access  to  preserve 
competition  in  the  provision  of  long 
distance  services  to  cellular  subscribers. 
Neither  of  these  developments  justify 
the  relief  the-BOCs  seek. 

The  proposed  final  judgment  that  the 
Depa.nment  has  negotiated  with  AT&T 
refutes  theBOCs'  argument  that  AT&T 
Will  have  different  equal  access  rules. 
Rather,  that  proposed  decree  and  the 
order  proposed  for  the  BOCs'  motion 
applies  consistent  rules  to  both  the 
BOCs  and  AT&T.  The  terms  of  the 
AT&T/McCaw  judgment,  if  approved, 
would  expand  the  scope  of  equal  access 
to  apply  to  McCaw  celiular  exchanges 
Lhat  do  not  currently  provide  equal 
access.  As  a  result,  that  judgment  will 
eliminate  the  competitive  disadvantage 
that  the  BOCs  claim  they  currently  face. 
Ironically,  granting  the  BOCs'  motion 
would  create  the  harm  they  claim  they 
want  to  end — placint;  a  cellular  provider 
in  a  position  where  it  must  provide 
equal  access  while  competing  with  a 
provider  that  need  not  do  so. 

The  BOCs'  other  contention  is 
likewise  without  merit.  As  yet,  there  are 
no  SMR  or  PCS  providers  of  wireless 
telephony  generally  available  today.  It 
is,  of  course,  possible  that  at  some  point 
these  new  technologies  will  offer 
wireless  service  in  competition  with 
today's  cellular  duopolists.  When  it  will 
happen  and  what  effect,  if  any.  it  will 
have  on  competition  in  the  market  for 
cellular  telephone  service  is  now 
unknown. 

The  FCC  has  not  j-et  assigned  PCS 
licenses.  Indeed,  the  Commission  has 
not  yet  even  said  when  licenses  will  be 
awarded.  Once  the  licenses  are 
assigned,  the  licensees  must  take  a 
number  of  time-consuming  steps  before 
they  can -offer  service.  They  must 
develop  the  necessary  technology, 
obtain  financing  and  build  networks. 
The  very  nature  of  PCS,  including  the 
services  to  be  provided  and  the 
technology  to  be  employed,  is  not  vet 
settled. 3"  BellSouth  itse'lf  told  the  FCC 
that  "cellular  svstems  and  new  PCS 


licensees  will  be  competitors  only  to  a 
very  limited  degree."  ^s  it  is,  of  course, 
impossible  to  say  how  long  it  will  take 
to  develop  PCS,  but  it  appears  lhat  it 
will  be  some  time  before  PCS  service 
will  have  any  impact  on  competition  for 
wireless  telephony.  Any  assertion  thai 
PCS  has  changed  the  competitive 
environment  is  premature  at  best. 

Several  firms  are  in  the  process  of 
accumulating  radio  spectrum  currently 
allocated  to  Special  Mobile  Radio  (SMR) 
with  the  stated  intention  of  offering 
wireless  telephone  service.  While  that 
service  might  be  closer  to  deplovTHont 
than  PCS,  when  and  if  it  will  be 
available  is  not  yet  known.  SMR 
providers  currerUly  offer  a  dispatch 
service  that  is  functionally  distinct  from 
cellular  telephone  service.^e 

Three  firms  are  attempting  to  convert 
SMR  spectrum  to  wireless  telephone 
use.  Nextel  Communications  Inc.  is  the 
only  firm  that  has  begun  construction  of 
an  SMR  system  that  would  provide 
cellular-like  telephony  service.  Nextel 
has  noted  that  it  could  still  face  a 
number  of  difficulties,  including  having 
substantially  less  radio  spectrum  than 
that  allocated  to  cellular  telephone 
providers  (which  could  cause  its  costs 
to  be  substantially  higher),  a  limited 
number  of  equipment  suppliers  and  a 
current  inability  to  offer  nationwide 
service.  Nextel's  filing  alro  indicates 
that  its  service  might  not  have  adequate 
voice  quality. 3^ 

This  voice  quality  problem  has  also 
been  noted  by  McCaw  s  Chief  Operating 
Officer,  who  testified  that  Nextel's  voice 
quality  is  currently  poor.  Mr.  Barksdale 
noted  that  Nextel  might  have  to  halve  its 
capacity  to  improve  its  voice  quality, 
further  increasing  its  costs. 3«  As  with 
PCS,  the  BOCs'  assertion  that  SMR 
deployment  constitutes  a  significant 


'-Carlton  &  Perloff  517,  510. 

"  Carlton  &  Perloff  510:  R.  V/arren  Boiton. 
vertical  Control  of  Markets  64,  80  (1978);  |.  Tirole. 
Theory  of  Industrial  Organization  .179-80  (1988): 
Stherer  &  Ross  at  521-22. 


'■•  See  Peterson.  'Positioning  PCS  on  the  Telecom 
Landscape,"  Telephony.  26  (December  13,  1993). 
Mr.  Peterson  is  Manager  of  Market  Reiiearch  at 
Motorola's  General  System  Sector,  a  prospective 
PCS  manufacturer,  and  is  positioned  to  be  weil 
informed  on  PCS. 


''  PCS  Comments  of  B^llSru'h.  In  the  matter  of 
Amendment  of  the  Commission'*  Rules  to  Establish 
New  Personal  Communications  Services  48  n.96 
(F.C.C  Nov.  9.  1992).  BellSouth  relied  on  a  fortcisl 
by  Telocator  that  "shows  cellular  service  prices  m 
2002  remaining  14-67<ik  higher  than  the  price  for 
'personal  telecommunications  sen-ice'  and  as  much 
as  three  limes  as  expensive  as  telepoim  service."  IJ 

J'' Dispatch  service  is  used  by  fleet  Ci&potchers, 
such  as  those  that  issue  assignments  to  taxicabs  ..nd 
utility  repair  trucks.  Some  SMR  providers  offer 
interconnection  with  the  public  switched  telop.'ione 
network,  such  ser.'ice.  however,  is  far  less 
convenient  than  cellular  service  and  is  used 
infrequently.  SMR  customers  who  need  mobile 
telephone  service  usually  have  SMR  and  reliular 
telephone  equpment  in  their  vthides. 

■'"  Nextel  Communications.  Inc.  Securities  and 
Exchange  Commission.  Form  S-3.  pp.  29.  36 
(February  8.  1994). 

'"  Deposition  of  James  Barksdale.  |une  28,  1954, 
218-221  (Exh.  I  hereto).  Mr.  Barksdale'*  depo.sitiun 
was  taken  during  the  Department's  investigation  of 
the  AT»T/McCaw  transaction,  f^esumably.  Mr. 
Barksdale  had  an  incentive  to  emphasize  tno 
likelihood  of  Nextel's  success  as  an  entrp.nl  into  if  ■- 
mobile  telephone  bu<inp=s. 
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change  in  ctFcumstances  is,  at  b«st, 
premature. 

ir.  The  Boc's  Resale  of  Switched 
Interexcfaange  Services  to  Their  Cellular 
Subscribers,  Subject  to  Sufficient  Equal 
Access  Safeguards.  Should  Not  Result  in 
an  Ability  to  Raise  Prices  for 
Interexcfaange  Service. 

The  BOC's  generic  wireless  waiver 
motion,  unlike  the  motions  by 
BellSouth  and  Southwestern,  does  not 
seek  a  modification  of  Section  II's  equal 
access  requirement.  The  only 
modification  sought  is  that  of  Section 
n(D)(l)'s  interexcfaange  prohibition.  In 
light  of  ATiT's  opposition,  the  standard 
for  review  is  that  of  Section  VIII(C): 
whether  the  BCX^  have  demonstrated 
that  "there  is  no  substantial  possibility 
that  (they)  could  use  (their)  monopoly 
power  to  impede  competition  in  the 
markets  (they)  seek  to  enter."  In  the 
Court  of  Appeals'  formulation,  that 
standard  requires  the  BOCs  to 
demonstrate  that  they  will  not  "have  the 
ability  to  raise  prices"  in  those  markets. 
900  F.2d  at  296.  The  United  States 
believes  that,  in  an  environment  in 
which  appropriate  equal  access 
safi^uords  prevent  discrimination 
against  interexcfaange  competitors,  that 
showing  is  nude. 

A.  BOC  EJatry  as  an  Additional 
Choice,  Subiect  to  Equal  Access,  Should 
Not  Result  in  an  Abilitv  to  Raise  Prices. 

As  discussed  above  ipp-  13-23),  the 
reason  that  the  elimination  of  equal 
access  would  reduce  competition  is  that 
it  would  prevent  cellular  customers 
from  obtaining  the  benefit  of  whatever 
competition  there  is  in  the 
interexcfaange  market. ^a  By  contrast,  if 
genuine  equal  access  can  be  preserved, 
it  seems  unlikely  tfaat  BOC  entry  into 
cellular  long  distance,  in  competition 
with  existing  providers,  would  reduce 
competition  in  that  market.  Their  entry 
might  be  competitively  neutral,  or  might 
actually  result  in  lower  prices;  there 
does  not  seem  to  be  a  clear  reason  that — 
again,  subject  to  genuine  equal  access— 
their  entry  might  raise  prices. 

The  BOCs  will  enter  the  long  distance 
market  with  no  market  share,  no 
existing  long  distance  customers,  and  no 
ability  to  convert  their  current  cellular 
customers  to  their  own  long  distance 
services — except  by  persu.-iding 
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■'■'There  plainly  U«onw competition  in 
interexchan^  MTvicM.  oorwithstending  the  BOCs" 
arj;uments.  Indaad  ifaair  ari;unMnti  an  premised  on 
the  propmiiion  thai  competition  io  bulk  long 
dlitMM.  which  th^  Mtk  to  purchaje.  drive*  pricns 
far  baiow  ATftPs  rafuiated  Tariff  1  ratas.  See  p.  20 
&  a.2S  abova  Ewa  al  tlw  rataiJ  laval.  the  benefits 
of  divMHtar*  ami  Iha  Oqnal  accaaa  lagime  tt  craated 
hava  tubatantiaUjr  raduoMl  ioog  dictnica  pricsa.  u 
•ho  Cowt  haa  oAn  amed  Eg..  ATkT  McCaw 
■>c(iion.  154  FJtD.  al  it). 


customers  that  the  BOC  offers  a  better 
service  or  the  same  service  at  a  lowrer 
price.  To  the  extent  the  BOCs  offer 
service  at  prices  below  AT&T  Tariff  1 
prices.'^'  their  customers  (and  the 
customers  of  other  interexcfaange 
carrieirs.  who  may  either  demand  lower 
prices  or  switch  to  BOC  longdistance 
serv  ioe)  benefit.  To  the  extent  the  BOCs 
offer  service  at  prices  higher  than 
AT&T's  highest  rates,  customers  have 
alternatives. 

The  interexcfaange  carriers'  arguments 
against  the  waiver,  as  made  to  the 
Department  during  its  investigation,  do 
not  challenge  this  proposition.  They 
challenge  instead  whether  the  BOC's 
provision  of  access  to  itself  and  its 
competitors  can  ever  be  considered 
"equal."  and  whether  the  BOC's  control 
of  the  landline  exchange  overwhelms 
the  analysis.*'  The  adequacy  of  equal 
access  (under  the  Department's 
proposal,  rather  than  under  the  BOC's) 
is  di.scussed  at  pp.  29-40  below; 
whether  control  of  the  landline 
exchange  dictates  a  different  result  is 
discussed  at  pp.  40-42  below. 

If  genuine  equal  access  is  provided, 
the  BOC  will  not  have  an  unfair 
advantage  over  its  competitors  by  reason 
of  its  providing  access  to  itself  and  to  its 
competitors.  If  they  have  an  equal 
chanoB  to  gain  customers,  the  BOCs' 
competitors  will  not  be  foreclosed  from 
the  cellular  exchange.  If  the  BOCs  can 
only  gain  business  by  charging  lower 
prices,  that  would  not  seem  likely  to 
lead  to  the  higher  prices  that  the  Court 
of  Appeals  noted  was  the  test  for 
Sectitm  VIIl(C).  These  arguments  may 
seem  tautological,  but  their  import  is 
that  the  focus  of  the  inquiry  should  be 
on  the  question  whether,  and  under 
what  conditions,  a  BOC  cellular  system 
can  provide  access  to  itself  and  its 
competitors  without  creating  a 
substantial  risk  that  it  will  discriminate 
in  pnwiding  that  access.  We  now  turn 
to  that  question. 

B.  Appropriate  Safeguards  are 
Required  To  Protect  Against 
Discrimination  in  Access  or 
Presubscription  by  the  Cellular 
Exchange  Operator. 

The  structure  of  the  Decree  rests  on 
equal  access.  AT&T's  di.scrirainaUon 
against  competing  long  distance  carriers 
formed  the  basis  of  the  antitrust 


*"Th«  rates  conuined  in  ATAT's  Tariff  No.  1 
tsomp!i«ies  roforred  lu  as  "Basket  1"  or  "MTS" 
rates)  ai*  ATiTs  "nndiscounted"  retail  rates,  from 
which  AT&T  offers  discounted  rate  plana,  MQ, 
Sprint  vkI  o»her  long  distance  carriers  likewise 
offer  diaoounted  rate  plana  baaed  on  voliira*. 

*'  AT»r»  Purdiar  Oppoaition  to  RBOCs'  Motion 
to  Exet^fM  -Wiretaaa"  Sarrices  from  Section  n  of 
the  Deciea.  pp.  11-14  (May  3;  1W3):  Kelly  All  1»- 
21  (.MCI  submission  Apr.  30,  1093). 


violation,  and  preventing  discrimination 
by  the  exchange  access  provider  was 
and  is  the  key  to  allowing  competitive 
long  distance  markets )o  develop. 
Decree  Opinion,  552  F.  Supp.  at  165. 
Recognizing  that  merely  enjoining 
discrimination  would  be  insufficient  to 
prevent  that  discrimination,  the  Decree 
required  a  permanent  separation  of 
AT&T's  exchange  and  long  distance 
businesses,  id.  at  165, 172,  and 
prohibited  the  Bell  companies  from 
integrating  into  the  long  distance 
business.  Id.  at  177.  However,  the  Court 
recognized  that  the  BOCs  might  lose 
their  monopoly  power  over  time;  the 
Court  therefore  added  Section  VIII(C)  to 
the  Decree,  to  permit  entry  by  the  BOCs 
when  that  entry  would  be  unUkely  to 
reduce  competition.  Id.  at  195. 

To  determine  whether  that  entry  is 
now  appropriate,  the  Court  should 
consider  whetfaer  sufficient  safeguards 
exist  or  have  been  proposed  to  prevent 
the  danger  that  the  access  provider,  in 
providing  access  to  itself  as  well  as  its 
competitors,  could  discriminate  against 
those  competitors  in  the  provision  of 
exchange  access.**  As  in  1982.  simply 
enjoining  discrimination  is  insufficient 
protection;  specific  proscriptions  are 
appropriate  in  light  of  the  dangers 
presented,  and  those  proscriptions 
should  be  adopted  in  a  manner  that  will 
make  detection  and  prosecution  of  any 
violations  reasonably  likely.*^ 

The  Department  has  considered  these 
questions  in  the  limited  context  of 
cellular  services,  and  believes  that 
appropriate  safeguards  can  be  devised — 
although  the  Department  also  believes 
that  the  safeguards  offered  by  the  BOCs 
are  insufficient,  and  recommends 
additional  safeguards  to  prevent  tfae 
discrimination  that  could  reduce 
competition  in  cellular  interexcfaange 
markets.** 


<' As  noted  abow.  wireless  access  markets  cannot 
today  be  considered  to  be  especially  competitive. 
Those  markets  are  nonetheless  not  nearly  as  tightly 
controlled  as  landline  exchange  access  markets, 
where  local  telephone  companies  appear  to  have 
well  over  90  pen«rt  of  tbe  market 

■•-•To  further  the  enforcement  of  tiiese  conditions, 
the  Deptartmenl  believes  tbat  the  grant  of  autliarity 
to  provide  interexchange  services  should  be  subject 
to  the  following  sanctions.  First,  that  the  Court 
should  have  the  authority  to  withcbaw  the  waiver 
if  a  BOC  violates  tfae  equal  access  raquimnects  of 
the  waiver  and  of  the  Decree:  and.  second,  that  the 
Court  reserve  the  authority  to  impose  civil  fines  for 
violations.  Proposed  Order,  §  VtllfLKS). 

**  The  Department  does  not  beliere  that  the  BOCs 
should  be  prohSiitBd  bom  providing  any 
interexchaiige  services  ontil  they  can  dunonstrate 
thai  competition  would  not  be  reduced  were  they 
allowed  entry  into  interexchange  services  generally. 
The  Department  is  aware  of.  and  shares,  the  Court's 
concern  about  "piecemeal  waivma."  Triennial 
Review.  673  F.  Supp.  at  545;  see  ako  tMlad  States 
v.  Western  Etec  Co..  777  F.2d  23,  n  (D.C  Or. 
1965),  but  believes  that  wiretesa  maiials  (as  defined 


The  BOCs  have  said  that  "for  the  most 
part,  Ithe  Department's!  conditions  and 
clarifications  appear  to  be  acceptable, 
though  some  clarifications  may  be 
necessary."  (BOC  Mem.  16)  We  discuss 
these  issues  in  Section  1,  pp.  31-36 
below.  The  BOCs  have,  however, 
objected  to  the  Department's  resale  and 
marketing  restrictions.  (BCX]  Mem.  16- 
19)  We  therefore  explain  our  reasoning 
for  those  restrictions  separately,  in 
Sections  2  and  3,  pp.  36—40  beiow. 

1.  The  Department's  Proposed  Order 
Will  Substantially  Prevent 
Discrimination  in  the  Provision  of 
Access. 

The  following  specific  terms  and 
safeguards  appear  to  be  necessary  and 
appropriate  to  prevent  discrimination 
by  a  cellular  exchange  against 
competing  interexchange  carriers: 

a.  Basic  Injunction.  The  Department's 
proposed  order  states  explicitly  the 
basic  injunction  necessary  to  protect 
against  discrimination: 

Each  BCX;;  local  telephone  exchange 
company  and  Wireless  Exchange  System 
shall  offer  to  all  interexchange  carriers 
interconnection,  exchange  access,  and 
exchange  services  for  such  access,  on  an 
unbundled  basis  that  is  equal  in  type,  quality 
and  price  to  that  provided  to  any 
interexchange  service  provided  by  that  BCX: 
or  any  affiliate  thereof. 

Proposed  Order,  §Vm(L)(3)(a){l).«  This 
language,  which  paraphrases  Section 
11(A)  of  the  Decree,  makes  clear  that  the 
eqiial  access  obligation  applies  to 
cellular  carriers  and  that  the  benchmark 
for  discrimination  is  the  access  the  BOC 
provides  to  itself,  rather  than  what  it 
provides  to  AT&T,  the  original  language 
of  Section  n(A).  Section  Vin(L)(3)(a)(3) 
of  the  proposed  order  also  makes 
explicit  the  implicit  requirement  of 
equal  access,  that  the  prices  for  cellular 
exchange  not  vary  with  the 
interexchange  carrier  chosen: 

A  BOC  or  any  affiliate  thereof  shall  not  sell 
or  contract  tosell  Wireless  Exchange  Serv'ice 
at  a  price,  term  or  discount  that  depends 
upon  whether  the  customer  obtains 
interexchange  service  from  the  BOC  or  any 
affiliate  thereof. •••* 
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in  Ihe  Department's  proposed  ordi  ri  are  siifficiontly 
discrete  to  allay  these  concerns. 

■•^The  Departmem's  proposed  order  add*  a  npw 
Section  VUI(L)  to  the  Decree.  Section  vni{L)(]) 
-contains  definitions.  Section  VIII(L)(2)  providrs  the 
authorization  for  specific  interexchange  services  to 
be  provided  in  connection  with  wireless  exchange 
services.  Section  Vin(L)l3)  contains  specific  equal 
access  requirements  related  to  that  authoriiv 
Section  Vni(L)(4)  provides  for  the  filing  of 
compliarice  plans  with  the  Department,  and  Scrtion 
Vin(L)(5)  specifies  sanctions  for  violations  of  the 
modification  or  of  equal  access. 

"Section  Vni(L)(3)(a)(4)  Imposes  an  equivalent 
restriction  on  the  sale  of  interexchange  services;  i.e.. 
to  the  extent  a  BOC  provides  intp-exchange  services 
to  the  customers  of  its  cellular  sfniiates  and  to  the 


In  addition,  the  Department's 
proposed  order  explicitly  makes  Section 
IKBj's  requirements  of 
nondiscrimination  in  the  provision  of 
technical  information,  interconnection 
and  provision  for  planning  of  facilities 
binding  on  BOC  commercial  mobile 
service  providers.  The  Department 
objected  to  the  BOCs'  earlier  request  to 
be  allowed  to  give  themselves 
preferential  routing  and  collocation.  The 
BOCs'  proposed  equal  access  plan  as 
presented  to  the  Court  affirms  that  they 
will  not  give  themselves  those 
preferences.  (BOC  Model  Equal  A(  cess 
Plan,  p.  2).  The  Department  believes 
that  60  days'  notice  of  changes  to  the 
network  is  reasonably  necessary  to 
allow  competing  interexchange  carriers 
sufficient  time  to  modify  their  networks, 
and  the  BOCs  have  accepted  that 
requirement.  Id. 

b.  Sen-ices  from  which  Interexchange 
Service  May  Be  Provided.  The  scope  of 
the  proposed  relief— i.e.,  the  exchange 
services  from  which  originating 
interexchange  services  may  be  offered — 
needs  to  be  defined  beyond  the  use  of 
the  recently  added  statutory  term 
"commercial  mobile  services."'*"  The 
Department  proposes  to  use  the  term  the 
following  definition: 

Wireless  Exchange  S^rxices  mean 
commercial  mobile  services,  as  defined  in  47 
IJ.S.C.  332(d)(l};  provided,  however,  that 
BOC  Wireless  Exchange  Services  are  limited 
to  services  provided  by  corporations  that 
have  been  established  as  seporate 
subsidiaries  from  the  BOC's  local  telephone 
exchange  companies  ("LECs").  and  provided, 
further,  that  the  principal  facilities  used  to 
provide  Wireless  Exchange  Serv  ices, 
including  the  MTSO  and  radio  base  stations, 
are  physically  and  operationally  separate 
from  LEG  facilities. 

Proposed  Order,  Section  VIII(L)(l)(c;). 
The  purpose  of  this  restriction  to 


customers  of  competing  cellular  affiliates,  it  may 
not  vary  the  price  depending  on  which  cellular 
exchange  service  the  customer  buys.  This 
requirement,  which  has  been  questioned  by  ihe 
BOCs  (BOC  Mem.  22).  is  necessary  to  give  meaning 
to  the  unbundling  requirement.  Absent  this 
constraint,  the  BOC  could  adjust  the  price  of  its 
interexchange  service  to  create  combinations  of 
services  that  its  long  distance  competitors  could  not 
match.  Moreover,  it  would  be  decidedly 
procom[>etitive  if  the  BOCs  were  to  compete  for 
long  distance  from  each  other's  cellular  exchanges 
and  bom  McCaw  cellular  exchanges.  A  similar 
requirement  is  imposed  upon  AT4T  and  McCaw 
under  the  consent  decree  agreed  to  between  them 
and  the  United  States.  AT&T  McCaw  Decree. 
§IV.F.l.c 

■•"  This  term,  added  by  the  Omnibus  Budpet 
Reconi  iliation  Act  of  1993.  Pub.  L  103-66,  107 
Stat.  312  (1993),  defines  "commercial  mobile 
services"  as  "any  mobile  service  *   *  *  that  is 
provided  for  profit  and  makes  interconnected 
ser.'ice  (a)  to  the  public  or  (b)  to  such  classes  of  ' 
eligible  users  as  to  tie  effectively  available  to  a 
substantial  portion  of  the  public  *   *   •  "  ^r  \;S.C.. 
332(d!lH. 


"physically  and  operationally  separate" 
networks  is  to  distinguish  wireless 
networks  that  are  physically  separate 
from  the  landline  exchange,  such  as 
today's  cellular  networks,  from 
networks  that  might  be  tightly 
integrated  with  the  local  exchange.  It  is 
unclear  whether  such  a  PCS  service 
could  be  offered  by  anyone  other  than 
the  local  exchange  itself,  and  therefore 
it  might  not  be  appropriate  to  allow 
BOCs  to  provide  interexchange  serv  it  es 
from  the  network,  just  as  it  is  not 
appropriate  today  for  the  BOCs  to 
provide  interexchange  services  from 
their  landline  exchanges,  on  these 
conditions.  The  BOCs  based  their 
proposal,  and  the  Department  evaluated 
this  proposal,  in  light  of  current  cellubr 
architectures,  and  the  Department 
therefore  recommends  limiting  the 
waiver  to  commercial  mobile  services 
offered  from  networks  that  are  fully 
distinct  and  separated — both  physically 
and  structurally — from  the  local 
exchange. ■♦s 

The  BOCs  should  also  be  authonzed 
to  provide  certain  long  distance  service 
for  calls  inbound  to  the  cellular 
exchange,  and  the  authority  to  provide 
such  services  is  included  in  the 
Department's  proposed  order,  which 
authorizes  the  provision  of 

Q)ll  Completion  Services,  J  e., 
interexchange  services  resulting  when  a 
caller  directs  a  call  to  a  subscriber  of  a 
Wireless  Exchange  Carrier  that  has  instruttt.d 
that  carrier  to  forward  calls  to  a  location  m 
another  exchange  area.  Such  remote  location.s 
may  include  a  network  address  (such  as  a 
telephone  or  paging  numljer)  stored  at  the 
MT.SO.  or  a  voice  maiIt>ox  or  similar  storage 
facility.  In  such  cases,  the  BOC  may  prayide 
only  the  intei^xchange  portion  of  the  call 
from  the  point  where  it  is  redirected  by  the 
subscriber's  Wireless  Exchange  Carrier's 
MTSO. 

Proposed  Order,  Section  Vm(L)(2)(b). 
This  proposal  reflects  what  the  BOC's 
seek:  the  right  to  forward  calls  to  the 
cellular  subscriber's  chosen  destination 
(including  a  voice  mailbox),  according 
to  the  subscriber's  PIC,  rather  than  that 
of  the  call  originator.  The  call  originator 
might  have  thought  he  was  making  .i 
local  call,  when  the  subscriber  had 
forwarded  her  phone  to  a  distant  citv: 
the  subscriber  pays  for  that  long 
distance  segment  and,  if  she  chose  ihf 


■••'As  with  the  BOCs'  proposed  form  of  order,  :.%«• 
waiver  would  not  extend  to  interexchange 
telecommunications  originated  on  cordless 
telpphones  or  on  "wireless  PBXs."  i.e.,  private 
mobile  radio  services  provided  within  an  office 
complex  or  similar  envirorunem.  (BOC  Mem.  i;) 
The  BOCs  do  not  intend  their  relief  to  extend  to  \t^ 
sorts  of  LEC-provided  PCS  services  excluded  by  \t)^^ 
Department's  proposed  order  iBOC  Mem.  12):  tr..' 
Department's  proposal  rrwk-es  that  limitation 
explicit  on  the  face  of  the  )ri;-.r. 
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BOC  as  her  PIC,  the  BOC  would  tarry 
the  call.  (See  BOC  Mem.  13) 

The  authority  in  this  paragraph  does 
not  include  the  authority  to  provide  an 
"800  access  to  cellular"  service,  which 
the  BOCs  have  not  sought.  However,  in 
the  proposed  consent  decree  with  AT&T 
arising  firom  AT&T's  proposed 
acquisition  of  McCaw,  the  Department 
has  agreed  that  AT&T  arising  from 
AT&T's  proposed  acquisition  of  MrCaw. 
the  Department  has  agreed  that  AT&T 
should  have  the  right  to  market  a 
"calling  party  pays"  cellular  ser\ice. 
AT&T/McCaw  Decree.  §  IV.F.2,  and 
competition  will  be  ser\'ed  if  the  BOCs 
can  offer  a  similar  service. ^^ 

c.  Entities  Bound  by  the  Waiver. 
Unlike  the  BOCs'  proposed  order,  the 
Department's  proposed  order  applies  to 
any  entity  that  is  a  "BOC"  within  the 
meaning  of  the  Decree.  The  Department 
does  not  proposed  to  redefine  "BOC" 
for  the  purposes  of  this  order. 

d.  Equal  Access  plans.  The 
Department  concurs  in  the  BOC's 
proposal  that  they  provide  equal  access 
plans,  but  Section  vni(L)(4}(b)  of  the 
Department's  proposed  order  specifies 
the  matters  that  those  plans  should 
describe: 

Each  BCXH's  cotnpliancf-  pidiis  shall  include 
a  plan  for  implemeriting  equal  access  on  a 
nondi.scriminatory  basis  in  the  context  where 
the  BCXI  access  provider  is  also  a  competing 
interexchange  carrier.  These  plans  shall 
include  detailed  procedures  for 
implementing  equal  access  from  any  Wireless 
Exchange  System  where  a  BOC  acquires  a 
controlling  interest  after  the  effective  date  of 
this  Section  VtU(L).  procedures  for 
identifying  to  new  Wireless  Exchange  Service 
customers  their  choices  for  interexchange 
services,  the  terms  and  conditions  whereby 
unaffiliated  interexctiange  caniers  will  be 
offered  the  opportunity  to  interconnect  at  any 
BOC  Wireless  Exchange  Systems  MTSO.  the 
procedures  for  disseminating  to 
interexchange  carriers  any  planned  changes 
in  network  services  or  plans  for 
implementing  new  ser\'icps  that  may  affect 
such  carriers  services,  procedures  for 
assuring  that  any  personnel  of  a  DOC 
Wireless  Exchange  Carrier  that  is  involved  in 


•"This  servics  wkicii  would  be  offered  to 
subicribers  of  Wireless  Exchii.'.g€  Carriers  would 
p'^rmit  use  of  a  number  liia!  tiie  subscriber  could 
givo  out  that  would  permit  callers  t.hat  were  willins 
to  pay  charges  for  wtreloss  services  to  reach  the 
subscriber  through  the  wireless  terminal.  It  is  the 
Department's  understanding  tiial  the  availabilitv  of 
this  service  may  be  important  to  the  continued 
rapid  growth  of  the  wireless  industry  and  th.n  the 
iPHSibility  of  this  offering  is  likely  to  depend  on 
whether  ttie  caller  will  know  in  advance  what  the 
chrirges  tor  ttjc  call  will  be.  Thus,  it  is  c(!nten:plaled 
that  for  this  sarvice  to  be  successful,  carriers  may 
n«ed  to  average  airtime  and  toll  charges  so  that  a 
f!.i'  per~mlnute  rate  may  be  associated  with  the 
s  -rvice.  Thus,  an  exception  to  the  retjuirement  that 
s'  parate  charges  for  wireless  access  and 
i  I'troxchange  services  is  appropriate  in  this 
ii'«tjnce. 


the  martetingof  interexchange  services  shall 
not  have  access  to  proprietary  information  of 
other  intBrexchange  carriers,  including  but 
not  limited  to  network  interconnection 
arrangements  and  lists  of  interexchange 
carrier  customers  or  their  usage  statistics;  a 
plan  for  the  separation  of  the  personnel  that 
market  interexchange  services  6x)m  the 
personnel  that  ddminister  prcsubscription;  a 
plan  for  implementing  Calling  Party  Pays 
service  if  the  BOC  wishes  to  offer  such  a 
ser\'icc;  ■  plan  describing  its  proce'iures  to 
assure  ccmpliance  with  Section  Vni(L)(2Ke) 
of  this  Decree  (including  a  plan  for  providing 
nondiscriminatory  access  to  IS— 41  or  similar 
databdsas  for  all  carriers);  and  a  plan  for 
implenianting  CDPD  service. 

The  efftct  of  these  sections  is  to  make 
clear  what  matters  the  equal  acc:ess 
plans  should  di.scuss,  and  that  there  is 
no  autlvority  to  pitjvide  interexchange 
services  in  the  absence  of  an  effective 
plan.  A  plan  is  only  effective  if  not 
disapproved  by  the  Department.  The 
requirement  to  submit  plans  and  the 
Department's  responsibility  to  review 
them — end  the  Department's  right  to 
reject  inadequate  plans — should  relieve 
the  Court  of  the  need  to  administer  the 
minutiae  of  equal  access,  and  should 
provida  the  BOCs  sufficient  flexibility 
in  the  offering  of  sen.'ices.  without  the 
need  to  return  to  the  Court  for 
ministerial  matters.  Interested  parties 
will  have  an  opportuiuty  to  review  the 
equal  access  plans  and  to  alert  the 
Department  to  deficiencies  they 
perceive. 

2.  The  Resale  Will  Eliminate  Most 
Risks  of  Discriminatory  Interconnection. 

The  Department  proposes  that  the 
BOCs'  authority  to  provide 
interexchange  services  be  limited  to  the 
resale  of  switched  interexchange 
services  provided  by  othors.  The 
Department  has  also  indicated  that  its 
current  view  is  that  the  BOCs  should 
purchase  no  more  than  45  percent  of 
their  interexcliange  needs  from  single 
source. 

The  BOCs  tell  the  Court,  as  they  told 
the  Department  in  seeking  the 
Department's  support,  that  "as  a 
practicel  matter.  *   *   *  it  is  likely  that 
the  BOCs  will  mostly  act  as  resellers  of 
switched  services  in  this  context."  (BOC 
Mem.  16)  Nonetheless,  the  BOCs  seek 
the  authority  to  build  and  use 
interexchange  facilities.  The  Department 
believes  that  limiting  the  BOCs  to 
switched  resale  will  substantially 
reduce  the  dangers  of  discrimination, 
and  proposed  that  limitations  on  that 
basis. 

By  limiting  the  BOCs  to  reselling 
switciied  interexchange  services,  tne 
BOCs  will  not  be  able  to  construci  or 
operate  facilities,  and  therefore  they  will 
be  unable  to  give  their  own  facilities 
favorable  treatment.  Since  they  will  be 


reselling  other  carriers'  services,  any 
discrimination  aimed  at  favoring  the 
BOC's  service  would  be  readily 
apparent  at  least  to  the  carriers  whose 
services  the  BOC  was  reselling.  The 
benefits  of  that  discrimination  would 
flow  to  that  carrier  for  all  of  its  traffic.- 
and  that  carrier  would  be  competing 
with  the  BOC.  Therefore,  the  risks  of 
discrimination  are  here  accompanied  by 
a  proportionately  smaller  benefit, 
reducing  the  likelihood  of  that 
discrimination.  These  dangers  are 
further  reduced  by  the  requirement  that 
the  BOC  obtain  not  more  than  45 
percent  of  any  system's  interexchange 
services  from  any  one  provider,  thereby 
requiring  the  BOC  to  use  three  carriers 
and  leaving  less  opportunity  for  the 
BOC  to  discriminate  against  other 
carriers,  and  likewise  increasing  the 
difficulty  of  collusive  behavior. ^° 

3.  Marketing  and  Unbundling 
Requirements  Are  Necessary  To  Ensure 
that  Presubscription  Provides  a  Genuine 
Opportunity  for  Competing 
Interexchange  Carriers. 

Meaningful  equal  access  is  premised 
on  the  idea  that  procedures  can  be  put 
in  place  to  provide  competing 
interexchange  carriers  a  reasonable 
opportunity  to  complete  for  customers' 
business.  Merely  requiring  the  BOC  to 
offer  presubscription  seems  insufficient, 
if  the  BOC  can  bundle  cellular  and 
interexchange  services  together  in 
blended,  single-price  offerings  that  do 
not  permit  customers  the  opportunity  to 
compare  the  BOC's  offerings  with  its 
competitiors';  if  the  BOC  can  market  its 
interexchange  service  together  with  its 
cellular  service,  while  requiring  the 
customer  to  make  separate  inquiries  to 
discover  the  availability  of  competing 
carriers;  or  if  the  BOC  can  provide  a 
combined  bill  for  its  cellular  and  long 
distance  service,  while  requiring  its 
competitors'  customers  to  receive  and 
pay  two  separate  bills. 

Thti  Department's  proposed  order 
prevents  these  measures,  and  thus 
prevents  the  BOC  from  marketing  or 


IMI 


^"The  BOCs  have  obiected  to  this  rcquiremcTit  as 
preventing  them  from  obtaining  the  bulk  discounlji 
on  long  distance  servit^  that  would  make  it 
possible  for  them  to  resell  interexchange  services. 
(HOC  Mem.  17)  However,  the  BOCs  have  not 
provided  any  evideoc«  that  the  anticipated  volumes 
will  not  entitle  them  to  substantial  discounts  under 
currently  Tiled  tariffs,  at  reasonable  volume 
predictions.  The  Department  has  requested  further 
information  from  the  BOCs  on  this  subject. 
Although  the  BOCs  argue  that  the  45  percent 
"condition  would  prevent  the  BOCs  from  putting 
price  pressure  on  any"  interexchange  carrier  (BOC 
Mem.  17),  the  Supreme  Court's  recant  holding  that 
all  interexchartge  carriers  must  file  tariffs,  MCI 
Telecomniunications  Corp.  v.  American  Telephone 
&  Tel.  Co..  114  S.  Q.  2223  11994),  limits  the  concern 
that  the  BOCs  would  be  unable  to  lake  advantage 
ol  tariffed  bulk  discounts. 
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offering  services  that  its  interexchange 
competitors  cannot  match  by  reason  of 
the  BOC's  control  of  the  duopoly 
cellular  exchange.  To  the  extent  the 
BCXI  designs  service  offerings  that  are 
attractive  to  customers,  and  successfully 
markets  them,  the  BOCs  will  properly 
obtain  business.  But  their  interexchange 
competitors  will  hkewise  be  able  to 
male  offerings  that  might  be  attractive 
to  customers,  on  the  same  basis  as  the 
BOCs  can. 

The  specific  restrictions,  which  are 
.set  forth  in  Section  Vm(L)(3)(f)  and  (g) 
of  the  Departnient's  projjosed  order, 
require  a  separation  of  the  persons 
responsible  for  administering 
presubscription  (referred  to  as  the 
"wireless  exchange  sales  force")  from 
persons  who  market  the  BOCs 
interexchange  advices  (the  "long 
distance  saies  force").  However  sold,  the 
BOCs  would  be  required  to  state 
separately  tlie  prices  for  cellular  service 
and  long  distance  serv  ice.  and  would 
not  be  permiUed  to  offer  blended  or 
bundleid  service  offerings.  Proposed 
Order.  §  Vni(LM3MaK5).  Nothing  would 
prohibit  them  frcwn  making  claims  in 
marketing  of  advertising  that  either  their 
cellular  service  or  their  long  distance 
.service  is  more  invorably  priced  than 
their  competitors'.  If  a  BOC  provides  its 
customers  with  a  single  bill  for  cellular 
and  interexchffiige  service,  it  would  be 
required  to  pennil  similar  billing 
anangeraents  by  its  long  distance 
competitors.  Proposed  Order, 
§Vin(LH3)(bi. 

The  Department  would  not  seek  to 
preclude  the  BOCs  from  marketing  the 
long  distance  services  it  believes  they 
should  be  allowed  to  provide,  and 
believes  that  the  long  distance  sales 
force  should  be  permitted  to  sell  cellular 
ser\ice  as  well  HowH»ver,  this  saies 
force  should  not  be  given  any 
advantages  not  also  given  to  the  BOC's 
intwexciiange  oompetitors:  It  should 
receiwe  any  cellular  customer  lists  at  the 
same  time  and  und^'  the  same  term.s  as 
the  BOCs'  competitors,  and  should  not 
receive  any  widitional  information 
^XMit  thote  customers  (eg.  their  cellular 
telephoae  numbers,  their  usage 
patterns)  unless  the  same  information  is 
provided  to  competing  interexchange 
carriers.5»  The  king  distance  sales  force 
is  also  required  to  advise  customers  that 
they  have  a  right  to  choose 


interexchange  carriers.  Proposed  Order 
§VlII(LM3KgM3). 

The  "wireless  exchange  saies  force." 
the  group  responsible  fc>r  administering 
presubscription.  includes  salespwsons 
in  retail  stores  and  those  who  receive 
inquiries.  Those  salespersons,  like 
persons  selling  BOC  cellular  service 
today,  would  be  required  to  provide  the 
customer  with  a  ballot  to  select  an 
interexchange  carrier,  and  would  not  be 
allowed  to  sell  long  distance  service  or 
advocate  that  the  customer  purchase 
BOC  long  distance  service.  Protwsed 
Order.  §  VmL)(3){0. 

The  Depjirtment  does  not  agree  with 
the  BOCs  ti^a'  rhese  rastrictions  are 
"unduly  resuictive."  (BOC  Mem.  18) 
Rather,  these  marketing  and  billing 
restrictions  are  necessary  to  allow  the 
BOCs  to  market  their  interexc;hange 
services  while  providing  their 
competitors  with  the  opportunity  to 
compete  on  equal  terms,  therebv 
providing  consumers  with  a  meaningful 
opportunity  to  make  an  informed 
choice.  By  comparison,  the  BOC 
proposed  order  and  equal  access  plan 
are  silent  (or  at  best  ambiguous)  as  to 
whether  bundled  service  offerings  are 
permitted,  and  whether  competing 
interexchange  carriers  will  be  permitted 
to  create  their  owti  bundles. ^^  The 
Department's  proposal  requires 
unbundled  offers,  and  requires  the 
BOCs  to  provide  their  long  distance 
competitors  with  customer  lists  at  the 
same  t'me  as  that  information  is 
provided  to  their  long  distance  sales 
force."  Under  these  arrangements. 


^' Those CKTiers  wonld  be  rpstricled  in  their  use 
ol  that  JainrmmMm  lo  tiw  marketing  of 
interexchanBe  mrricmi  taSarecchar^e  carriers 
arriliatad  witli  wiwlMc  carriers  would  not  be  able 
to  use  this  confidential  iaformation  to  market 
witrless  tenrkm.  The  tejswt  irterwichange  carrior, 
ATKT,  i*  tabject  lo  tke  aarae  separation  and 
markaUogMMricfiaas.  AT*T/McCau-  Decree. 
Sw-tionJV.C 


'-The  BCX:  Qi-der  does  require  that  exchange 
access  and  exdiange  services  of  such  accests  be 
provided  to  interexcfaan^ carriers  "on an 
unbundled  basis,  that  is  equal  in  rv-pe.  quality  and 
price  lo  thai  provided  to  any  interexchange  senicc 
provided  by  the  Bell  comparrv  or  an  afTiiiate 
tbereof."  BOC  Propowd  Order  §  I.4,p  3.  If  there 
Vk-ere  aeparaiiofM  between  the  cellular  and  lor^ 
distance  saies  operations,  this  langriage  presumably 
would  prohibit  the  BOC  from  "selling"  cellular 
service  to  an  affiliated  packager  at  lower  prices  than 
offered  to  csmperin;;  inierexchange  carrjers.  arid  the 
BOC  could  not  bundie  cellular  and  kxig  distaoce 
services  in  combinations  that  other  interexchange 
CArriers  ctnild  not  match.  However,  in  the  absence 
of  such  separations,  it  is  unclear  whether  the  BOCs' 
proposed  order  wouid  in  iaci  prevent 
discriminator)-  bundlin^t.  and  it  would  be  difficult 
for  the  Department  to  dete^mi.^e.  in  attempting  to 
enforce  the  conditiona  to  this  wairer  order,  whether 
the  BOC  haa  discriminaied.  The  Department's 
proposed  order  makes  these  disr.rimina'ians  ciearlv 
prohibited  and  more  easily  detected. 

* '  The  BOC  equal  access  plan  provides  that  a  Bel! 
rellular  affiliate  "may  use  customer  names, 
addresses  and  mobile  numbers  to  market  its  own 
interexcbaoge  operations  only  if  it  prcr*ides  that 
information  on  the  same  terms  and  conditions  to 
unafniiated"  interexchange  carriers.  fBOC  N4odel 
Equal  Access  Plan.  p.  4)  Howevei.  absent  separation 
between  the  cellular  and  long  distance  sales  forces. 
thpj«  can  be  oo  genuine  aafruraoce  that  the  BOC  will 
in  fact  not  receive  these  costonier  names  before  its 
compelitors  do.  aad  littlt  opportunity  to  enforce 
this  requirement. 


carriers  that  do  not  control  cellular 
exchanges,  and  cannot  themselves 
provide  both  oellvkr  and  long  distance 
service,  nonetheten  have  an 
opportunity  to  mariet  long  distance 
services  to  BOC  cHlviiar  customers. 

C.  AppropriatB  Safioguards  Are  Also 
Required  To  Prevent  Abuse  of  the 
Landiine  Exchange. 

h  is  also  true,  as  ATiT  has  stressed. 
that  the  possibiUty  exists  that  the  BOCs 
could  use  their  control  of  the  local 
exchange  to  discriminate  against 
competing  interchange  carriers,  who 
rely  on  the  local  exchange  for  their 
access  to  both  the  wireline  and 
nonwireline  cellular  exchanges.  (>i!ular 
exchanges  likewise  relies  on  the  local 
exchange  for  interconnection  to  local 
exchange  customers,  for  access  to 
interexchange  carriers,  and  often  for 
transport  between  cellular  switches  and 
cell  sites  within  the  cellular  network. 

While  the  dangers  of  discrimination 
in  these  local  landiine  exchange 
facilities  is  present,  that  danger  can  be 
constrained  by  iniunction.  The 
Department's  proposed  order 
specifically  enjoins  discrimination  by 
the  local  exchange,  directed  either  at 
competing  wireless  prtnnders  or  at 
competing  interexchange  providers. 
Proposed  Order.  §  Vin(L)(3Ma)  (1),  (2).  In 
addition.  Section  VUKLKlXc)  and 
Vni(L)(2)  make  clear  that  the  authority 
to  provide  interexchange  serxnces  is 
limited  to  the  BOC's  Wireless  Exchange 
Service,  which  must  be  physically  and 
structurally  separate  from  its  local 
telephone  operatioBS.  The  long  distance 
sales  force  in  particular  must  be  a 
distinct  saies  force,  with  separate 
managers,  from  any  sales  force  that  sells 
products  or  services  of  any  local 
telephone  company.  Proposed  Order. 
§Vm(L)(3)(g)(l). 

These  requirements  are  sufficient  to 
prevent  discrimination  in  this  nairow 
circumstance.  Not  only  would  such 
discrimination  be  prohibited  explicitly, 
and  subject  to  civil  fine  and  loss  of  the 
authority  to  provide  wireless 
interexchange  servioes.  Proposed  Order, 
§  Vin{LK5).  but  it  vTOuW  also  be  quite 
difficuh  to  •ccomphsh  effectively, 
under  the  restriction  that  the  BOCs  be 
limited  to  reselhng  other  carriCTs" 
switdied  interexchange  services.  The 
resale  requireoient  reduces  the  risk  of 
discriminatioo  in  the  local  exchange, 
possibly  even  more  than  in  the  cellular 
switch.  The  BOCs  will  be  sending  their 
own  long  distan>:e  traffic  over  several 
carriers'  facilities,  which  are  also 
handling  traffic  originating  in  the  local 
exchange  (for  which  the  BOCs  mav  not 
compete).  In  addition,  the  BOCs  w'ill  be 
sending  their  interexchange  calls  to 
interexchange  carriers  that  will 
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presumably  also  be  serving  their  own 
customers  that  Rre  subscrit)ers  of  the 
BCXi;  wireless  service.  If  the  quality  of 
transmission,  for  example,  was 
significantly  better  for  the  BOC's 
customers,  it  would  be  readily  apparent 
to  the  interexchange  carrier.  In  fact,  any 
effort  by  the  HOC  to  degrade  the 
transmission  of  competitors'  traffic 
might  well  result  in  adversely  affecting 
its  own  interexchange  customers. 
Moreover,  since  there  are  two  cellular 
providers  in  each  market,  a  BCXi; 
considering  a  strategy  of  degrading 
competitors'  interexchange  connections 
might  be  concerned  that  customers 
would  not  associate  their  service 
problems  with  the  interexchange 
service,  and  thus  might  switch  cellular 
carriers. 

It  is  also  signific-mt  that  the  direct 
connection  option  exists  for 
interexchange  carriers  deciding  to 
obtain  exchange  access  to  their  wireless 
customers  without  routing  their  calls 
through  the  LEC's  switched  network. 
The  existence  of  this  possibility  could 
well  deter  discriminatory  behavior  out 
of  concern  that  to  do  so  would  risk  loss 
of  access  charge  revenues.  The  benefits 
of  discrimination  in  these  circumstances 
are  slight,  and  the  risks  of  detection  may 
be  more  substantial. 

_D.  Provisions  for  Incidental  Relief 
from  the  Decree's  Equal  Access 
Requirements. 

The  BOC's  motion  also  seeks  some 
incidental  relief  from  the  Decree's  equal 
access  requirements  in  connection  with 
their  paging  and  radiolocation 
businesses,  and  in  connection  with 
certain  aspects  of  their  cellular 
businesses.  Subject  to  some  minor 
clarification,  the  Department  believes 
that  these  modifications  (which  AT&T 
has  not  previously  opposed)  are  in  the 
public  interest. 

Section  Vni(L)(2)  of  the  Departments 
proposed  order,  which  parallels  Section 
11(a)  of  the  BOCs'  proposed  order,  states 
that  the  Decree's  equal  access  and 
nondiscrimination  requirements  shall 
not  apply  to  paging  (with 
acknowledgement)  or  radiolocation. 
These  are  substantially  competitive 
businesses,  without  the  market  power  of 
cellular,  and  the  Court  has  already 
granted  generic  interexchange  relief  for 
one-way  paging.**  The  equal  access 
relief  confirmed  here  was  implicit  in 
that  paging  order,  but  this  order 
confirms  that  a  BOC  paging  affiliate  may 
combine  interexchange  services 
necessary  to  provide  paging  with  the 


'*  Memorandum  and  Ordfr.  United  Stales  v. 
WeMern  Elec.  Co.  (D.D.C.  Feb.  16. 1989).  Paging 
with  acknowledgi.-mcnt  does  not  seem  to  be  any 
more  likely  to  pose  compptilive  r;s»..s  than  one-way 
paging. 


paging  services  itself,  and  need  not 
hand  off  interexchange  links  within  the 
paging  network  to  other  carriers.  The 
department's  proposed  order  confirms 
that  this  relief  does  not  relive  BOC  local 
exchanges  of  their  equal  access  and 
nondiscrimination  obligations  towards 
unaffiliated  paging  companies;  and  that 
it  does  not  implicitly  grant  the  BOCs' 
motion  for  a  waiver  for  800  access  to 
paging,  which  is  now  pending  with  the 
Court  (and  which  the  Department 
supports).  (U.S.  Mem..  Feb.  1. 199.3) 

Section  VIII(L)(2)(e)  of  the 
Department's  proposed  order,  which 
parallels  Section  11(b)  of  the  BOCs' 
proposed  order,  provides  that  BOC 
cellular  systems  can  transmit  IS-4]  and 
comparable  administrative  messages  on 
a  non-equal  access  basis,  so  long  as  they 
do  not  discriminate  in  favor  of  their 
own  interexchange  carrier  in  doing  so. 
IS-41  is  an  industry  standard  that 
permits  cellular  systems  to  signal  each 
other  in  order  to,  among  other  things, 
locate  roaming  subscribers  and 
determine  whether  their  cellular  phones 
are  available  to  receive  calls.  Only  if  the 
signaling  messages  indicate  that  the  call 
can  be  completed  is  a  voice  path 
established  to  complete  the  call.  The 
proposed  order  will  permit  the  BOC 
cellular  systems  to  use  IS-41  to  locate 
their  subscribers;  they  will  then  be 
required  to  turn  over  the  call  to  the 
customers's  PIC  (which  could  be  the 
BOC  or  an  unaffiliated  carrier)  to 
complete  the  call. 

Section  VIII(L)(2)(3)  of  the 
Department's  proposed  order  permits 
the  BOCs  to  resell  other  cellular  carriers' 
cellular  services,  whether  or  not  those 
other  cerriers  provide  equal  access. 
Today  the  BOC  can  resell  other  BOCs' 
cellular  services,  but  not  the  services  of 
cellular  carriers  that  bundle  cellular  and 
interexchange  services.  This  relief  will 
permit  the  BOCs  to  resell  the  services  of 
non-BOC  cellular  carriers,  and  thereby 
attempt  to  provide  greater  regional  or 
national  coverage,  in  competition  with 
other  providers  who  may  seek  to  offer 
national  presence  (such  as  AT&T).  This 
section  also  addres-ses  the  situation  in 
which  the  customer  of  a  non-equal 
access  cellular  system  roams  into  the 
BOC  cellular  system.  If  that  customer 
does  not  have  a  PIC,  the  BOC  may 
complete  that  customer's  long  distance 
calls  by  using  the  BOC's  long  distance 
services." 

The  proposed  modification,  section 
VIII(L)(2)(f),  would  permit  the  BOCs  to 
provide  interexchange 


'^^  This  .section  also  permits  the  BOCs  to  handle 
these  deftult  calls  where  the  roaming  customer  has 
selected  an  inierex change  carrier  thiit  does  not  .serve 
the  B(X;  ivstem. 


telecommunications  services  in 
connection  with  the  offering  of  Cellular 
Digital  packet  Data  Service  ("CDPD"). 
Although  not  specifically  requested  by 
the  BtDCs,  the  department  is  including 
this  service  in  its  Proposed  Order  in 
view  of  the  fact  that  a  similar  provision 
was  included  in  the  Final  Judgment 
proposed  ir  connection  with  AT&T's 
acquisition  of  McCaw.  AT&T/McCaw 
Decree,  §IV.H.  .see  id.  §II.F.  This 
provision  would  allow  interexchange 
transport  of  packetized  data  from  the 
cell  sites  to  centralized  points  before  it 
is  routed  through  a  switching  or  routing 
device  that  is  capable  of  handing  it  off 
onto  separate  facilities  specified  by  the 
customer.  At  this  centralized  point  the 
modification  specifies  that  the  CDPD 
provider  will  hand  the  message  off  to  (or 
receive  a  message  from)  an  Internet 
Node  within  the  same  exchange  area,  or 
transfer  it  to  a  private  network  facility 
or  interexchange  carrier  specified  by  the 
customer.  Interexchange  facilities  used 
by  a  BOC  to  transport  the  messages  to 
and  from  the  centralized  points  must  be 
obtained  from  an  unaffiliated 
interexchange  carrier  and  the  BOCs  are 
not  authorized  to  provide  the 
interexchange  carrier  service  of 
transporting  the  messages  from  the 
centralized  points.  The  procedures  for 
specifying  the  selection  of  the  customer 
interexchange  carrier  for  CDPD  must  be 
specified  in  the  BOC's  compliance  plans 
before  they  may  implement  this 
provision.  The  Department's 
recommendation  for  this  provision  is 
based  on  our  understanding  that  it  will 
significantly  facilitate  the  eariy 
provision  of  this  important  service 
especially  in  area  of^ relatively  low 
demand. 

These  provisions  give  the  BOCs  the 
ability  to  offer  and  provide  cellular 
services  in  a  reasonably  efficient 
manner,  without  seriously  impairing  the 
objectives  of  the  decree's  equal  access 
provisions.  None  of  these  modifications 
will  prevent  a  cellular  customer  from 
obtaining  interexchange  services  from 
the  carrier  of  their  choice;  these 
provisions  will  only  permit  the  BOCs  to 
offer  cellular  services  to  more  customers 
more  efficiently. 

III.  The  Court  Should  Defer 
Consideration  of  the  BOC's  Request  for 
Generic  Modification  of  Cellular 
Exchange  Areas 

The  BOCs  also  seek  relief  expanding 
the  areas  in  which  they  are  permitted  to 
offer  local  service  to  Major  "Trading 
Areas  defined  by  Rand  McNally,  plus 
existing  cellular  service  areas  as  they 
have  been  expanded  by  the  Court  in  49 
cellular  waiver  orders,  plus  adjacent 
Rural  Service  Areas  ("RSAs  ").  As  a 
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result,  seveial  of  the  calling  areas  that 
would  be  created  fay  the  BOCs'  waiver 
are  substantially  larger  even  than 
MTAs.»« 

Enlarging  local  calling  scopes  moves 
traffic  from  the  interexchange  market, 
which  is  at  least  somewhat  competitive, 
to  the  celluar  market,  which  in  the 
Department's  view  is  less  competitive. 
By  AT&Ts  esUmate.  hilly  25  percent  of 
all  interexchange  trafGc  is  within 
MTAs.''  Thus,  the  proposed  relief  could 
move  as  much  as  25  percent  of  cellular- 
originated  long  distance  traffic  from 
more  competitive  interexchange  markets 
to  less  competitive  cellular  markets. 

Recognizing  the  consequences  of 
expanding  loral  calling  areas,  the  Court 
has  held  that  it  would  only  do  so  upon 
a  showing  of  "community  of  interest," 
so  that  the  Court  could  be  satisfied  that 
"the  public  benefits  accruing  from  slight 
departures  from  the  strict  LATA 
boundaries  to  accommodate  motorists 
with  cellular  phones  were  so  substantial 
that  they  outwei^ed,  on  this  limited 
basis,  the  dangers  to  fair 
competition."  *«  Traffic  patterns  and 
"metropolitan  complexes"  have  been 
the  Court's  primary  guideposts  in 
making  these  exceptions,  as  the  BCXIs 
acknowledge.  (BOCMem.  41) 

The  BOCs  had  23  waivers  pending  at 
the  end  of  1991,  when  they  agreed  to 
hold  those  waivers  in  abeyance  pending 
their  pursuit  of  this  generic  wireless 
waiver.  Many  of  these  waivers,  such  as 
BellSouth 's  waiver  for  all  of  the  State  of 
Florida.*"  cannot  be  justified  by 


"  For  •Kaniple.  see  the  following  maps  attached 
to  the  Affidavit  of  P«ler  A.  Morrisoo  ((une  15, 
1994).  submitted  by  the  BOCx  andmwiti- 
Columbus-Dayton.EJ  Paao.  Knoxvilie.  CUrksville. 
Oklabonu  Qty.  Phoenix.  PortUnd,  Salt  Lake  City. 
Tulsa.  Wichita.  Allbough  the  BCKIt'  memonndum 
makes  no  mention  of  the  tact  that  they  seek  relief 
that  is  broader  than  MTAs,  thai  is  the  effect  of  their 
proposed  order's  proTision  that,  "where  a  LATA  or 
jntegrMed  service  area  authorized  by  a  prior  waiver 
overlaps  two  or  iiMire  mayor  trading  areas,  the  major 
tradingareein  which  the  largest  portion  of  the 
LATA  or  inlegreiBd  service  area  falls  (as  determined 
by  geographic  area)  sikall  be  deemed  to  ioclude  the 
entire  LATA  or  intagratod  ««r\ic«  territory."  BOC 
Proposed  Order,  p.  5. 

"  AT4T'*  Supplemental  Opposition  to  RBOCs' 
Motion  to  Exempt  Wireless  Service  from  Section  n 
of  the  Decree,  p.  17  (Oct.  25. 1993).  This  25  percent 
estimate  would  lie  reduced  In  light  of  existing 
cellnlar  waivers,  which  have  expanded  the  BOCs' 
coverage  areas.  SeeflOCMem.  44  ("the  switch  to 
MTA»  would  Dot  involve  a  very  large  expansion"). 
1'o  the  extent  that  current  coretage  areas  approach 
MTAs  in  size.  iesB  traffic  would  be  "duopolized." 
bgi  there  is  likewise  less  need  for  relief. 

"Triaanial  Review,  673  F.  Supp.  at  552.  quoted. 
United  Sutes  v.  Western  E3«c.  Co..  1990-2  Trade 
Cas.  169.177.  at  64.455  p.D.C  1990). 

'"  Motion  of  BellSouth  Corporation  for  a  Waiver 
oi  Section  n{D)  of  die  Modification  of  Final 
ludgment  to  Altew  BeUSouth  Corporation  To 
Provide  Integraled  MtritiLATA  Cellular  Service. 
May  9, 1991.  BellSoulb  made  virtually  no  attempt 
lo  show  a  community  of  intueat  far  the  State  of 


reference  to  traffic  patterns  or 
metropolitan  complexes  except  in  the 
most  attenuated  fashion.  Rather,  KfTAs 
reflect  patterns  of  commennal  activity 
(BOC  Mem.  43),  not  the  patterns  of 
personal  movement  on  which  the  Court 
has  relied.  While  "patterns  of  traffic" 
may  exist  among  any  two  cities  chosen 
at  random  (in  that  someone  probably 
went  betA*een  them  once),  MTAs  do  not 
purport  to  represent  areas  within  which 
people  move  on  a  daily  basis.*** 

It  is  also  suggested  that  the  FCC's 
decision  to  license  some  PCS  spectrum 
blocks  using  MTAs  indicates  that  MTAs 
are  appropriate  local  calling  areas,  (BOC 
Mem.  43^4)  The  FCC  has  also 
"enrbraced"  Basic  Trading  Areas,  which 
are  substantially  smaller  than  LATAs. 
FCC  PCS  Order  1 76.  at  7733.  None  of 
these  determinations  of  the  appropriate 
size  of  radio  licenses — the  context  in 
which  the  Commission  considered 
MTAs  as  providing  "economies  of  scale 
and  scope  necessary  to  promote  the 
development  of  low  cost  PCS 
equipment"  (BOC  Mem.  44,  quoting 
FCC  PCS  Order  t  75.  at  7733)— reflects 
a  determination  by  the  Commission  of 
the  appropriate  local  calling  ares  for 
cellular  systems  providing  equal  access. 

That  issue  willbe  taken  up  if  the 
Commission  decides  to  impose  equal 
access  on  cellular  or  other  wireless 
carriers,  an  issue  now  open  for  comment 
before  it  The  United  States  proposes 
that  the  Court  defer  redefining  cellular 
local  calling  areas  until  the  Commission 
has  acted;  the  BOCs,  having  argued  that 
the  Commission's  "embrace"  of  MTAs 
in  another  context  is  determinative, 
resist  allowing  the  expert  agency  to 
attempt  to  address  this  issue. 

It  would  not  be  sensible  for  the  Court 
and  the  Department  to  embark  on  this 


Florida.  Rather.  BellSouth  relied  principally  on 
arguments  that  its  cellular  .service  faces 
compel  i  I  ion .  The  oniy  evidentx  of  community  of 
interest  for  the  State  of  Florida  that  BellSouth  offers 
is  that  the  Department  of  Transportation  has 
observed  thai  a  certain  number  of  vehicles  crossed 
LATA  boundaries  on  a  particular  day.  The  fact  thai 
vehides  left  the  Tampa  LATA  on  a  particular  day 
provides  no  support  for  the  proposition  that 
"subscribers  will  want  and  expect  to  be  in 
commimicalion  with  mobiie  units  in  this  traffic 
which  regularly  crosses  from  one  LATA  to 
another."  Mobile  Services  Decision.  578  F.  Supp.  at 
648.  much  less  that  people  drive  from  Tampa  to 
Miami  as  regularly  as  they  drive  from  New  York 
City  to  northern  New  Jersey.  See  also  Southwestern 
Bell's  Response  to  Comments  (March  1 .  1990) 
(■"there  is  no  requirement  in  Section  VIII  (c)  that  a 
BOC  must  make  a  tbowing  that  a  "community  of 
interest"  exists  before  the  Court  can  grant  a 
MuJtiLATA  cellular  waiver"). 

"'Thus,  for  exampia.  the  Los  Angeles  MTA 
includes  Las  Vegas;  the  New  York  Qty  MTA 
includes  Burlington.  Vermont;  the  Saa  Francisco 
MTA  includes  Reno,  Nevada:  and  the  Spokane. 
Washington.  MT.\  indndes  Billings.  Montana — a 
distance  of  nearly  1.000  miles  (according  to  Ratnl 
.McNailvl 


mapmaking  proiect  again,  at  the  same 
time  as  the  Commission  is  considering 
the  issue.  The  result  could  be  that, 
instead  of  the  one  celhilar  calhng  area 
map  now  devised  by  the  Court,  there 
could  be  three  maps:  The  old  adjusted 
LATA  map,  the  new  map  drawn  by  the 
Court  (whether  MTAs  or  something 
else),  and  a  different  map  developed  by 
the  FCC 

It  seems  more  sensible  for  the  FCC  to 
act  first.  If  the  Commission  adopts  equal 
access,  and  draws  a  map.  then  the  Court 
can  determine  whether  that  map 
addresses  the  needs  of  the  Decree  and, 
if  so,  conform  the  Decree's  cellular 
LATAs  to  the  FCC's  decision.  If  the  FCC 
determines  not  to  impose  equal  accsess. 
then  the  Court  can  revisit  this  issue — 
and  the  BOCs  can  attempt  to  make  a 
more  persuasive  case,  or  seek  a  more 
reasonable  altematiTO.  In  the 
meanwhile,  the  Department  will 
consider  the  pending  cellular  geography 
waivers,  which  had  been  deferred,  to  be 
ripe  for  decision,  and  will  advise  the 
BOCs  shortly  whether  it  will  support  or 
oppose  specific  waivers. 

Conclusion 

For  the  foregoing  reasons,  the  Court 
should  deny  the  motions  of  BellSouth 
and  Southwestern  Bell  for  complete 
removal  of  the  equal  access  and 
provisions  of  the  Decree  as  applied  to 
wireless  businesses:  and  should  grant 
the  motion  of  the  Bell  Companies  for  a 
waiver  of  the  interexchange  restriction 
subject  to  the  terms  and  conditions  set 
forth  in  the  accompanying  proposed 
order. 
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,  et 


Re:  United  States  v.  Western  Electric  Co. 
al.,  Bell  Companies'  Request  for  a 
Generic  Wireless  Waiver 

Dear  Mr.  Kellogg:  The  Department  has 
concluded  its  investigation  and  analysis  of 
the  Bell  Companies'  request,  submitted  as 
modified  on  November  12, 1993,  for  a  waiver 
of  the  interexchange  line  of  business 
restriction  of  Section  n(D)(l )  of  the 
Modification  of  Final  Judgment  ("MFJ")  as 
applied  to  their  "wireless"  businesses,  and 
other  relief  (the  "Generic  Wireless  Waiver"). 
The  Bell  Companies  ("BOCs  ")  may  proceed 
to  file  their  motion  for  that  waiver  with  the 
Court. 

The  Department  intends  to  support  the 
Cfcneric  Wireless  Waiver,  as  proposed  in  the 
Bell  Companies'  submissions  of  September 
24  and  .November  12, 1993,  only  to  the  extent 
stated  in  this  letter.  The  Department  reserves 
its  right  and  responsibility  to  modify  its 
position  if  it  appears  to  the  Department,  in 
light  of  comments  of  interested  persons, 
further  investigation  or  subsequent 
developments,  that  a  change  of  position  is 
appropriate.  The  discussion  herein  follows 
the  form  of  the  BOCs'  proposed  order  of 
September  24, 1993,  as  modified  by  your 
letter  of  November  12, 1993. 

1.  Interexchange  Services,  the  Department 
intends  to  support  the  BCXIs'  request  for  a 
waiver  of  the  interexchange  prohibition, 
subject  to  the  conditions  stated  in  the 
proposed  order  and  model  equal  access  plan, 
on  the  following  conditions: 

a.  That  the  aulhority  to  provide 
interexchange  services  is  limited  to  the  , 
provision  by  resale  of  s\»  itched 
interexchange  services.  Our  current  views  is 
that  not  more  than  forty-five  percent  of  any 
BOC  cellular  system's  resold  inferexchange 
service  should  be  purchased  from  any  one 
interexchange  carrier. 

b.  That  the  conditions  on  the  proposed 
waiver  apply  to  any  entity  that  is  a  BOC 
within  the  meaning  of  the  MP).' 

c.  That  the  scope  of  the  authority  to 
provide  interexchange  services  is  restricted 
to 

(I)  Telecommunications  originating  in  a 
cellular  exchange.'  as  currently  configured. 
or  other  similarly  configured  networks, 
distinct  from  the  landline  local  exchange, 
wherein  radio  is  used  to  connect  the  network 
with  a  customer  who  is  not  at  a  fixed 
location.  The  BOCs  have  based  their 
reasoning  supporting  a  waiver  and  the  design 
of  their  proposed  order  and  equal  access  plan 


'  These  conditions  likewise  apply  to  the  relief 
sought  in  Sections  Ilfb).  n(c)  and  ui  of  the  proposed 
(irder.  and  to  the  transmission  of  IS— 41  or 
comparable  administrative  messages  pursii.int  to 
Section  11(8).  The  Department  recommends  that 
Section  11(a)  be  separated  into  two  sections  for  ease 
of  reference. 

'  "Cellular  exchange"  within  the  meaning  of  this 
letter  refers  to  an  exchange  .service  offermg 
commercial  mobile  services,  as  defined  in  47  I  '.S.r. 
S  332(d)(1),  in  the  aOO  MHz  radio  bands.  The 
Department  understands  that  such  exchange 
services  are  provided  by  companies  that  are, 
pursuant  to  KCC  regulation,  separate  subsidiaries 
from  local  telephone  exchange  companies  ("LEfj"), 
and  thai  the  principal  facilities  used  to  provide 
cellular  exchange  service,  e.g..  switching  equipment 
and  radio  base  stations,  are  physically  and 
operationally  S4'parate  from  l.KC,  f,i(:irities. 


on  the  architecture  of  their  existing  cellular 
systems,  and  the  Department  will  not  support 
a  waiver  that  is  not  limited  to  such  systems 
or  systems  with  similar  architectures. 

(2)  Telecommunications  intended  by  the 
originator  to  be  directed  to  a  cellular 
exchange,  as  described  above,  but  that  the 
cellular  exchange  subscriber  has  forwarded 
to  another  destination  (including  a  voice 
mailbox  or  similar  storage  facility).  The 
authority  to  provide  interexchange  services 
under  this  condition  is  limited  to  that  portion 
of  the  interexchange  service  from  the  cellular 
system  to  which  the  telecommunication  was 
directed  by  the  originator  to  the  ultimate 
destination.  This  condition  specifically  does 
not  authorize  the  provisions  of  interexchange 
services  from  the  point  of  origination  to  the 
cellular  system  (e.g.,  an  "800  access  to 
cellular '  service),  which  the  BOCs  have  not 
sought  in  this  proceeding. 

d.  Thai  the  authority  be  conditioned  on  an 
explicit  requirement  that: 

"Each  Bell  operating  telephone  company' 
shall  offer  to  all  interexchange  carriers 
exchange  access  and  exchange  services  for 
such  access  on  an  unbundled  basis  that  is 
equal  in  type,  quality  and  price  to  that 
provided  to  any  interexchange  ser\'ice 
provided  by  the  Bell  company  or  any  affiliate 
thereof." 

e.  That  the  aulhority  to  provide 
interexchange  services  be  conditioned  on-an 
explicit  ffequirement  that: 

"Each  Bell  operating  telephone  company 
shall  not  discriminate  between  any  mobile 
ser\icc  provided  by  the  Bell  company  or  an 
affiliate  thereof  and  anv  nonaffiliated  mobile 
service  provider  or  between  an  interexchange 
service  provided  by  the  Bell  company  or  an 
affiliate  thereof  and  any  nonaffifiated 
interexchange  carrier  in  the: 

"(a)  establishment  and  dissemination  of 
technical  information  and  interconnection 
standard*; 

"(b)  interconnection  and  use  of  the  Bell 
operating  telephone  company's 
telecommunications  service  and  facilities  or 
in  the  cherges  for  each  element  of  service; 
and 

"(c)  provision  of  new  services  and  the 
planning  for  and  implementation  of  the 
construction  and  modification  of  facilities 
used  to  provide  exchange  access." 

f  That  the  authority  to  provide 
interexchange  services  be  conditioned  on  an 
explicit  requirement  that: 

"Each  Bell  Operating  Company  or  affiliate 
thereof  [woviding  commercial  mobile  service 
within  the  meaning  of  47  IJ.S.C.  332(d)(1) 
shall  offer  to  all  interexchange  carriers 
exchange  access  and  exchange  services  for 
such  access  on  an  unbundled  basis  that  is 
equal  in  type,  qualify  and  price  to  that 
provided  to  any  interexchange  service 
provided  by  the  Bell  company  or  any  affiliate 
thereof." 

Implicit  in  this  concept  and  in  the  concept 
of  equal  eccess  is  that  the  price,  quality  and 
terms  upon  which  cellular  service  is  offered 
shall  not  vary  with  thi;  customer's  choice  of 
interexchange  carrier.  That  proposition 
should  be  affirmed  explicitly: 

"A  Bell  Operating  Company  or  affiliate 
thereof  shall  not  sell  or  contract  to  sell 
wirflp'is  service  at  a  prit.e,  term  or  discount 


that  depends  upon  whether  the  customer 
obtains  interexchange  service  from  the  Bell 
Operating  Company  or  an  affiliate  thereof." 
In  addition,  the  Department  believes  that  the 
same  proposition  should  apply  to  the  sale  of 
interexchange  service: 

"To  the  extent  that  a  Bell  Operating 
Company  or  affiliate  thereof  provides 
interexchange  services  pursuant  to  this  order 
to  unaffiliated  wireless  services  providers  or 
customers  thereof,  the  Bell  Operating 
Company  shall  not  sell  or  contract  to  sell 
interexchange  service  at.a  price,  term  or 
discount  that  depends  upon  whether  the 
customer  obtains  wireless  service  from  the 
Bell  Operating  Company  or  an  affiliate 
thereof." 

i-mally.  in  order  for  these  guarantees  to  be 
meaningful,  the  Department  believes  that  the 
Bell  Operating  Companies  shouldbe  required 
to  state  separately  the  prices,  terms  or  rate 
plans  for  (a)  wireless  services  and  (b) 
interexchange  services. 

g.  That  the  authority  to  provide 
interexchange  services  be  conditioned  on  an 
explicit  requirement  that: 

"Each  Bell  Operating  Company  or  affiliate 
thereof  providing  commercial  mobile  service 
within  the  meaning  of  47  U.S.C.  332(d)(1) 
shall  not  discriminate  between  any 
interexchange  service  provided  by  the  Bell 
company  or  an  affiliate  thereof  and  any 
nonaffiliated  interftxcha.nge  service  carrier  in 
the: 

"fa)  establishment  and  dissemination  of    ' 
technical  information  and. interconnection 
standards; 

"(b)  intercorinection  and  useof  the  Bell . 
Operating  Company's  or  affiliate's 
telecommunications  service  and  facilities  or 
in  the  charges  for  each  element  of  service; 
and  ^ 

"(c)  provision  of  new  services  and  the 
planning  for  and  implementation  of  the 
construction  and  modification  of  facilities 
used  to  provide  exchange  access." 

h.  That  the  BOC§  shall  file  with  the  '" 

Department  of  a  mobile  equal  access  plan, 
which  plan  shall  not  be  effective  (1)  until  90 
days  after  filing,  if  not  disapproved  by  the 
Department,  or  (2)  if  disapproved  by  the 
Department;  that  there  be  no  authority  to 
provide  interexchange  services  pursuant  to 
this  waiver  until  an  equal  access  plan  has 
become  effective;  and  that  the  plan  at  a 
minimum  contains  the  specifications 
contained  in  the  BOC  Model  Equal  Access 
Plan  submitted  on  September  24, 1993.,  as 
modified  by  your  letter  of  November  12. 
1993.  except  in  the  following  particulars: 

(1)  The  Department  believes  that  it  is 
necessary  in  the  provision  of  equal  access 
that  interexchange  services  "not  be  sold  by  the 
persons  selling  exchange  services  and  who    * 
are  required  to  administer  presubscription 
(the  "cellular  sales  force"*).  It  is  the 
Department's  contemplation  that  this 
restriction  would  apply  to  retail  store  agents 
and  to  other  BOC  salespersons  who  receive 
inquiries  by  prospective  subscribers,  i.e.. 
salespersons  who  handle  "incoming" 
prospects  or  requests  for  service. 

(2)  Persons  selling  long  distance  services 
(the  "long  distance  sales  force")  may  sell 
cellular  servit:es  and  long  distance  servir es 
on  the  following  conditions: 
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(a)  That  the  long  distance  sales  force  be  a 
distinct  group  of  individuals,  with  separate 
managers,  firom  the  cellular  sates  force  and 
from  any  sales  force  that  sells  products  or 
services  of  the  Bell  Operating  telephone 
companies. 

(b)  That  the  long  distance  sales  force 
receive  any  list  of  the  BOC's  wireless 
customers  on  the  same  terms,  and  at  the  same 
time,  as  that  list  is  received  by  competing 
interexchange  carriers.  The  Department 
anticipates  that  a  BOC  cellular  carrier  will  at 
regular  intervals  provide  all  long  distance 
carriers  with  listings  identifying  the  names, 
addresses  and  telephone  numbers  of  all 
cellular  subscribers,  regardless  of  the 
distribution  channel  through  which  the 
subscriber  was  retained.  It  is  a  condition  to 
the  BOCs'  direct  marketing  of  cellular  long 
distance  that  this  information  be  made 
available  to  all  competing  interexchange 
carriers. 

(c)  That  the  long  distance  sales  force  must 
advise  actual  or  prospective  subscribers  of 
their  right  to  presubscribe  to  competing 
interexchange  carriers. 

(d)  That  the  long  distance  sales  force  not 
receive  any  information  about  the  identity  of 
the  BOC's  wireless  customers'  interexchange 
carrier  or  the  wireless  customer's  cellular  or 
long  distance  usage,  unless  the  customer  is 
already  a  customer  of  the  BOC's 
interexchange  service. 

(e)  That  the  long  distance  sales  force  be  a 
distinct  group  of  individuals,  with  separate 
managers,  from  any  sales  force  that  sells  the 
products  or  services  of  any  Bell  Operating 
telephone  company. 

(2)  The  Department  understands  that  the 
marketing  restrictions  applicable  to  "existing' 
customers"  (as  specified  in  your  letter  of 
November  12, 1993)  apply  not  only  to  - 
customers  existing  as  of  the  date  of  any 
Order,  but  also  to  persons  who  become 
customers  of  the  BOC  wireless  service 
thereafter.  When  such  pwrsons  become 
customers,  marketing  of  long  distance  senice 
to  such  persons  are  subject  to  the  provisions 
on  "marketing  restrictions:  new  customers"; 
after  such  persons  become  customers,  they 
are  subject  to  the  provisions  on  "marketing 
restrictions:  existing  customers."  The 
Department  conditions  its  support  of  this 
waiver  on  this  understanding,  and  on  the 
further  condition  that  the  BOC  personnel 
marketing  long  distance  services  not  receive 
wireless  customer  names,  addresses  and 
telephone  numbers  until  that  information  is ' 
also  available  to  competing  interexchange 
carriers. 

(3)  The  Department  conditions  its  support 
for  a  waiver  oathe  requirement  that,  if  the 
BOC  or  its  wireless  affiliate  bills  its  long 
distance  customers  for  that  service  in  the 
same  billing  as  for  its  wireless  exchange 
service,  it  makes  that  billing  arrangement 
available  to  competing  interexchange  carriers 
on  reasonable  and  nondiscriminatory  terms. 
It  is  the  Department's- understanding  that 
most  BOCs  currently  make  such  billing 
arrangements  available  to  interexchange 
carriers;  if  this  relief  is  granted,  the 
Department  believes  that  the  BOCs  should 
not  be  permitted  to  terminate  those 
arrangements  for  competing  carriers. 

(4)  The  Department  opposes  any  authority 
pursuant  to  which  the  BOC  might 


discriminate  in  the  provision  of 
interexchange  routing  or  in  the  colocation  of 
interexchange  points  of  presence  in  cellular 
MTSOs. 

(5)  The  Department  believes  that  the  BOCs 
should  be  required  to  notify  competing 
interexchange  providers  of  changes  to 
existing  network  services  or  the  addition  of 
new  services  that  affect  the  interexchange 
carriers'  interconnection  at  least  60  days 
prior  to  implementation. 

(6)  The  Department  does  not  understand 
the  Proposed  Order  to  permit  a  BOC  to  treat 
its  long  distance  service  as  the  default  carrier 
for  a  customer  that  fails  to  make  the  required 
selection  of  an  interexchange  carrier.  The 
Department  understands  that  customers  who 
fail  to  select  an  interexchange  carrier  will  not 
receive  interexchange  service  from  their 
wireless  telephones,  and  conditions  its 
support  for  the  waiver  on  that  understanding. 

Finally,  we  believe  that  in  this  instance  it 
is  appropriate  to  condition  the  continued 
provision  of  interexchange  service  on 
compliance  with  the  equal  access  conditions 
and  requirements  of  this  waiver  and  of  the 
MF).  We  also  believe  that  the  waiver  order 
should  grant  the  Court  the  authority  to 
impose  civil  fines,  not  to  exceed  SlO  million, 
for  violations  of  equal  access  conditions  and 
requirements  of  this  waiver  or  of  the  MF)  in 
the  provision  of  interexchange  ser\'ices  from 
wireless  exchanges. 

II.  Paging,  etc.  The  Department  intends  to 
support  the  relief  specified  in  Section  II  of 
the  Proposed  Order,  subject  to  the  following 
clarifications: 

a.  That  the"lS-41  or  comparable" 
functions  specified  in  paragraph  11(a)  not  he 
used  to  discriminate  in  favor  of  the  BOC's 
own  interexchange  service. 

b.  That  the  default  traffic  specified  in 
paragraph  11(c)  be  explicitly  limited  to 
interexchange  telecommunications  initiated 
by  roaming  customers. 

III.  Local  Calling  Areas.  The  Department 
believes  that  this  issueshould  not  be 
presented  to  the  Court  at  this  time  and,  if 
presented,  intends  in  the  absence  of  further 
developments  to  urge  the  Court  to  defer 
ruling  on  this  issue.  On  June  9, 1994.  the 
Federal  Communications  Commission 
announced  the  issuance  of  a  Notice  of 
Proposed  Rule  Making  and  Notice  of  Inquiry, 
pursuant  to  which  the  Commission  indicated 
that  it  has  tentatively  concluded  that 
imposing  equal  access  obligations  on  cellular 
telephone  companies  would  be  in  the  public 
interest.  The  text  of  the  Notice  is  not  yet 
available  to  the  public  or  to  the  Department. 

The  Department  understands  that  any  such 
equal  access  obligation  necessarily  requires 
the  adoption  of  a  map  defining  local  calling 
areas  and  delimiting  the  respective  areas  of 
local  and  long  distance  service.  Therefore,  if 
the  Commission  acts  in  accord  with  its 
tentative  decision,  it  will  need  to  consider 
the  appropriate  local  calling  areas  for  cellular 
service,  the  issue  raised  by  this  portion  of  the 
BOCs'  proposal.  The  FCC's  conclusions  :nay 
result  in  the  imposition  by  regulation  of  a 
local  calling  area  map  thai  is  different  from 
either  (1)  the  current  cellular  calling  areas,  as 
defined  by  the  MF)  and  subsequent  orders, 
and  (2)  the  relief  the  BOCs  seek  here.  Given 
the  possibility  of  inconsistent  results,  it 


would  not  be  productive  for  the  Court  to 
consider  a  comprehensive  redefinition  of 
local  calling  areas  at  the  same  time  that  the 
FCC  is  considering  the  same  issue.  If  the  FCC 
does  not  adopt  a  final  rule  on  cellular  equal 
access,  the  Court  may  then  consider  whether 
it  wants  to  make  substantial  changes  to  the 
cellular  equal  access  map.  The  Department 
will,  during  the  pendency  of  the  FCC 
proceeding,  evaluate  pending  calling  area 
waiver  requests  to  determine  whether  they 
meet  the  standards  for  such  relief. 

IV.  FCC  Preemption.  The  Department  does 
not  support  the  relief  sought  in  Section  IV  of 
the  Proposed  Order.  If  the  FCC  adopts  an 
equal  access  order  that  reasonably  achieves 
the  purposes  of  the  Decree,  including  equal 
access,  but  differs  in  some  technical  respects 
in  its  implementation  of  those  purposes,  it 
may  be  appropriate  for  the  Department  and 
the  Court  to  consider  whether  it  is  necessary 
or  wise  to  maintain  two  sets  of  equal  access 
obligations.  However,  it  would  in  our  view 
be  inappropriate  to  make  that  determination  ' 
before  the  Commission  adopts  a  final  rule  on 
this  subject. 

Sincerely. 
Richard  L.  Rosen, 
C/i;e/,  Communications  and  Finance  Section. 

Certificate  of  Service  ^ 

I,  j.  Philip  Sauntry,  Jr.,  hereby  certify 
under  penalty  of  perjury  that  I  am  not 
a  party  to  this  action,  that  I  am  not  less 
than  18  years  of  age,  and  that  I  have  on 
this  day  caused  the  Competitive  Impact 
Statement  of  the  United  States  in  the 
matter  United  States  of  America  v. 
AT&T  Corp..  and  McCaw  Cellular 
Communications,  Inc.  to  be  served  on 
defendants  by  mailing  a  copy,  postage 
prepaid,  to  each  of  the  individuals  and 
organizations  at  the  addresses  listed 
below: 

1.  John  D.  Zeglis.  AT&T  Corp..  295 
North  Maple  Avenue,  Basking  Ridge, 
New  Jersey  07920. 

2.  Douglas  I.' Brandon,  McCaw  Cellular 
Communications,  Inc.,  1150 
Connecticut  Avenue  NW.. 
Washington.  DC  20036. 

August  5. 1994. 
).  Philip  Sauntrv'.Jr 
jFR  Doc.  94-20948  Filed  8-25-94:  8:45  am] 

BILLING  CODE  4410-01-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  July  15. 1994, 
Celj^t^ne  Corporation,  7  Powder  Horn 
Drive,  Warren,  Now  Jersey  07059,  made 
application  to  the  Drug  Enforcement 
Administration  (DE.^)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  I 
controlled  substance  2,5- 
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Dimethoxyamphetamine  (7396).  Celgene 
Corporation  plans  to  manufacture  small 
quantities  of  the  above  controlled 
substance  utilizing  bio-catalysis  to 
develop,  manufacture  and  sell  high 
value-added  compounds  important  to 
pharmaceutical  and  agrocheraical 
industries. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
a='R  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  DepKjty  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Df^panment  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  26, 1994. 

Dated:  August  22.  1994. 
Gene  R.  Haislip, 

Deputy  Assistance  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  94-21100  Filed  a-2S-94:  8:45  am) 

BILLINO  COM  4410-09-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-W,450] 

Gandalf  Systems  Corp.;  Cherry  Hill,  NJ 
and  Operating  in  the  Following  States; 
Amenoed  Certification  Regarding 
Elgibility  To  Apply  tor  Worker 
Adjustment  Assistance 


TA-W- 
TA-\V- 
TA-VV- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-VV- 
TA-VV- 


29,450A 

29.450B 

29.450C 

29,450D 

29,450E 

29,450F 

29,450G 

29,450H 

29,4501 

29,450J 


Connecticut 
Georgia 
Illinois 
Maryland 
Massachusetts 
Minnesota 
North  Carolina 
Ohio 

Penn.sylvania 
Michigan 


TA-W-29,450K    Missouri 
TA-W-29,450L    Texas 

In  accordance  with  Section  223  of  the 
Trad«  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on  May 
19,  1994,  applicable  to  all  workers  of  the 
subject  firm.  The  notice  was  published 
in  the  Federal  Register  on  June  1, 1994 
(59  FR  28429).  The  certification  was 
amended  on  June  30. 1994  to  include 
workers  in  Michigan  and  Missouri.  The 
amended  notice  was  published  in  the 
Federal  Register  on  Julv  8,  1994  (59  FR 
35145-6). 

At  the  request  of  the  State  Agency,  the 
Department  again  reviewed  its 
certification  for  the  workers  of  Gandalf 
Systems  Corporation.  New  findings 
show  that  Gandalf  Systems  had  several 
field  worker  separations  orcrrring  in 
Texas. 

The  intent  of  the  Depart.iient's 
certification  is  to  include  ail  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  its  certification 
to  include  worker  separations  in  the 
below  cited  States. 

The  amended  notice  applicable  to 
TA-W-29,450  is  hereby  issued  as 
follows: 

All  wo.T-kers  of  Gandalf  Systems 
Corporation.  Cherry  Hill,  New  Jersey  engaged 
in  empio\Tnont  related  to  the  production  of 
mechanical  and  circuit  board  assemblies  and 
all  field  workers  of  Gandalf  Systems 
Corpocation  engaged  in  employment  related 
to  the  production  of  mechanical  and  circuit 
board  assemblies  in  Connecticut.  Geoi-gia, 
Illinois.  Maryland,  Massachusetts, 
Minnesota.  North  Carolina.  Ohio, 
Pennsylvania.  Michigan,  Missouri  and  Texas 
who  became  totally  or  partially  separated 
from  employment  on  or  after  lanuary  11. 
1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Ad 
of  1974 

This  certification  does  not  apply  to 
workers  engaged  in  regional  sales. 

Signed  in  Washington,  DC.  this  t7th  dav  of 
August,  1994. 

Violet  L.  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-21109  Filed  8-25-94:  8:45  ami'" 
BILLINaCOOE  4510-30-M 

Appendix 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  Septembers,  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  6, 1994. 

The  petitions  filed  in  this  case  are 
avaifable  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  l_5th  day  of 
August,  1994. 
Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner:  Union/workers/tirm 


Larson  Shtngie  Co(Co) 

Union  Pacific  Resources  Co(Co) 

Voughf  Aircraft  Co(UAW)  

Turecamo  Manne  (Co)  

Airfoil  Textron  LJma(Cc)  

,  Smitti  Corona  Corp  (Wkrs) 


Location 


ForKs,  WA  

Ft.  Worth,  TX  .  .. 

Dallas,  TX  

Pfiiladelphia,  PA 

Lima,  OH 

Cofttand,  NY  


Date  re- 
ceived 


08/15/94 
08/15/94 
08/15/94 
08/15/94 
08/15/'94 
08/15/94 


Date  of  peti- 
tion 


08/01/94 
08/04/94 
07/27/94 
08/02/94 
08/01/94 
08/03/94 


Petition  No. 


30,200 
30,201 
30,202 
30,203 
30,204 
30,205 


Articles  produced 


Red  cedar  rooting  shingles. 

Crude  oil,  natural  gas. 

Aircraft  parts. 

Tugboats. 

Jet  engine  compressor  fan  and  Wades. 

Typewriters,  virord  processors. 
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Appendix— Continued 

Petitioner  Unton/workers/firm 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition  No. 

Arbcles  produced 

Schlegel  of  Maryland,  Inc  (Wkrs)  .. 

Reserve  Oil  Corp  (Co)  

R  &  S  Tong  (Wkrs) 

Chestertown.  MD  ... 

OIney,  IL 

Odessa,  TX 

08/15/94 
08/15/94 
08/15/94 
08/15/94 
08/15/94 
08/15/94 
08/15/94 

08/15/94 

08/15/94 
08/15/94 

08/15/94 
Ob/ 15/94 
08/15/94 
08/15/94 

07/28/94 
07/31/94 
07/12/94 
Oa'01/94 
08/04/94 
08/05/94 
08/05/94 

06/13/94 

07/27/94 
06/28/94 

08/04/94 
07/25/94 
08/01/94 
07/28/94 

30,206 
30.207 
30.208 
30,209 
30,210 
30.211 
30,212 

30,213 

30.214 
30.215 

30.216 
30.217 
30,218 
30.219 

Gaskets  for  automobile  doors. 

Oil  drilling. 

Oil  sen/ce. 

Administrative  service-oil  industry. 

Meridian  Oil,  Inc  (Co)  

Magtrol,  Inc  (Wkrs) 

"Ft.  Worth,  TX  

West  Seneca.  NY  .. 

Morris,  IL 

Wan^yood,  WV  

Chatsvi^Ofth,  CA 

DaJlas,  TX  

Koppel  PA 

Alumax  Mill  Products  (BBF)  

Knight    Engineering    &     Plastics 

(Wkrs). 
Electro      Magnetic       Processes 

(Wkrs). 

Dresser  Industries  (Wkrs)  

Batxjock  &  Wilcox  Special  Metals 

Disk  dnve  spindles. 
Aluminum  coil  and  sheet. 
Plastic  caps  for  spray  cans. 

Telemetry  antenna  systems. 

Oilfield  packers  and  oilfield  tools. 
Boiler/steam  tutnng. 

Automated  transit  systems. 
Process  meats. 

(USWA). 
AEG  Transportation  Systems  (Co) 
Portland  Provision  Meat  Co  (Co)  .. 
ADI  Wireline,  Inc  (Co)  

Pittsburgh.  PA  

Portland,  OR  

Ft.  Morgan.  CO  

Houston,  TX  

Atlas  Ballistk;  Products  (Wkrs)  

Wireline  services. 

DistritXition  and  sales  of  oilwell  explo- 
sives. 

IFR  Doc.  94-21110  Filed  8-25-94;  8:45  am) 

BILLING  CODE  4510-a(MM 


(TA-W-29,742] 

Sunnyside  Coal  Co.;  Sunnyside,  UT; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  July  25, 1994.  the  Department 
issued  an  Affirtnative  Determination 
Regrading  Application  for 
Reconsideration  for  former  workers  of 
the  subject  firm.  The  affirmative  notice 
regarding  application  was  published  in 
the  Federal  Register  on  August  15,  1994 
(59  FR  41795). 

The  workers  produced  coal  which 
was.used  to  make  coke  for  steelmaking 
operations.  Worker  separations  occurred 
in  1993  and  1994.  The  mine  closed  in 
March  1994. 

On  reconsideration  the  Department 
contacted  Sunnyside's  major  customer 
of  coal.  The  customer  reported  using 
Sunnyside's  coal  to  make  coke.  This 
process  involves  baking  the  coal,  not 
burning  or  consuming  it  as  fuel.  The 
baking  process  releases  all  the  volatiles, 
leaving  a  residue  called  coke  which  is 
used  in  steelmaking  operations.  New 
findings  on  reconsideration  show  that 
Sunnyside's  major  customer  increased 
its  imports  of  coke  in  the  period  relative 
to  the  petition  while  ceasing  its 
purchases  of  coal  from  Sunnyside. 

Departmental  regulations  at  29  CFR 
90.2  state  that  an  imported  article  is  like 
or  directly  competitive  with  a  domestic 
article  at  an  earlier  or  later  stage  of 
production  and  a  domestic  article  is  like 
or  directly  competitive  with  an 
imported  article  at  an  earlier  or  later 
stage  of  production,  if  the  importation  of 
the  article  has  an  economic  effect  on  the 


producers  of  the  domestic  article 
comparable  to  the  effect  of  importing 
the  article  in  the  same  stage  of 
production  as  the  domestic  article. 
Accordingly,  imported  coke  is  directly 
competitive  with  domestically- 
produced  coal  in  that  coking  is  a  later 
stage  in  the  processing  of  coal. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  former  workers  of 
the  Sunnyside  Coal  Company  in 
Sunnyside.  Utah  were  adversely 
affected  by  increased  imports  of  articles 
like  or  directly  competitive  with  coal 
produced  at  the  Sunnyside  Coal 
Company  in  Sunnyside.  Utah. 

All  workers  of  Sunnyside  Coal  Company, 
Sunnyside,  Utah  who  became  totally  or 
partially  from  emplo\'ment  on  or  after  March 
24,  1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC,  this  18th  day  of 
.August  1994. 
Richard  Giliiland. 

Director,  Office  of  Program  Management. 
Unemployment  Insurance  Sen'ice. 
IFR  Doc.  94-21111  Filed  8^5-94;  8:45  am] 
BILUNG  CODE  4510-30-M 


Employnient  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 


the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  Thev 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  267a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  Davis-Bacon  Act.  The 
prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


44194 


Federal  Register  /  Vol.  58.  No.  165  /  Friday.  August  26,  1994  /  Notices 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  bmefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  DetenninatioHs,  200  Constitution 
Ave.  NW.,  room  S-3014,  Washineton, 
DC  20210. 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parenteses  following  the  decisions 
being  modified. 

Volume  I 
New  York 

NY940006  (Feb.  11,1994) 

NY940aiO  (Feb.  11.1994) 

NY940012  (Feb.  11.1994) 

NY940060  (Feb.  11.1994) 

Volume  tl: 

Pennsylvania 
PA940001  (Feb.  11.1994) 
PA94O0O3  (Feb.  11,1994) 
PA940014  (Feb.  11,1994) 
PA940023  (Feb.  11.1994) 
PA940025  (Feb.  11, 1994) 


'f 


994) 
994) 
994) 
994) 
994) 
994) 
994) 
994) 
994) 


11. 
11, 

.  n, 
\\. 
11. 
11, 


PA  940030  (Feb.  11.1994) 
PA940031  (Feb.  11, 1994) 
PA940032  (Feb.  11.1994) 
PA940040  (Feb.  11.1994) 
PA940052  (Feb.  11,1994) 
PA940063  (Feb.  18, 1994) 

Volume  HI: 
Florida 

FL9400O4  (Feb.  11,1994) 

Volume  A'; 

Indiana 

IN940a01  (Feb.  11,  1994) 
lN940a06  [Feb.  11.1994) 

Wisconsin 
VVI9400O4  (Feb.  11,  1994) 
WI94O0O9  (Feb.  11.  1994) 

Volume 

Iowa 

IA9400b2  (Feb.  11.1 
IA940003  (Feb.  11.1 
IA940005  (Feb.  11,1 
IA940GO9  (Feb.  11,1 
IA940O10(Fcb.  11.  1 
IA940(W3  (Feb.  11,  1 
IA940016  (Feb.  11,1 
IA940032  (Feb.  11,1 
1A940047  (Feb.  18,1 

Missouri 

MO940001  (Feb 
MO940002  (Feb 
MO94ai)04  (Feb 
MO940005  (Feb 
N4O940006  (Feb 
MO940007  (Feb 
MO940()08  (Feb.  11 
MO940()09  (Feb.  11. 
MO940010  (Feb.  11. 
MO940011  (Feb.  11. 
MO940012  (Feb.  11, 
MO940C13(Feb.  11, 
MO940C14  (Feb.  11, 
MO940C)15(F9b.  n, 
MO9400l6(Feb.  11, 
MO9400l7(Feb.  11, 
MO9400l9(Feb.  11. 
MO940020  (Feb.  11, 
MO940039  (Feb.  11, 
MO940041  (Feb.  11, 
MO940042  (Feb.  11. 
MC)940043  (Feb.  11, 
MO940046  (Apr.  01, 
.MO940047  (Apr.  01, 
MO940048(Apr.  01. 
MO940049  (Apr.  01 . 
MO940050  (Apr.  01, 
MO940051  (Apr.  15 
MO940052  (Apr.  22 
.V1O940053  (Apr.  22 
MO940054  (Apr.  22 
MO940055  (Apr.  29 
MO940056  (Apr.  29 
MO940057  (Apr.  29 
MO940058  (Apr.  29 
MO940059  (Apr.  29 
MO940060  (Apr.  29 
MO940062  (Apr.  29 
MO940063  (Apr.  29 
MO940064  (May  06 
MO940065  (May  06 
MO940066  (May  06 
MOgn0067  (Ma'v  06 
MO940068  (May  06 
MC)940069  (May  06 
M(394OQ70(Mavl3 


1994) 
1994) 
1994) 
1994) 
1994) 
1094) 
1994) 
1994) 
1994) 
1994) 
1094) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994} 
1994) 

. 1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 

. 1994) 
1994) 
1994) 

. 1994) 

. 1994) 
1994) 

.1994) 
1994) 

, 1994) 
1994) 
1994) 

,1994) 


MO940071  (May  13, 1994} 
MO940072(Mayl3, 1994) 
MO940073  (May  13, 1994) 
MO940074  (May  13,  1994) 
MO940075  (May  13,  1994) 
MO940076  (May  13, 1994) 
MC)940077  (May  20,  1994) 
MO940078  (May  20. 1994) 
MO940079  (May  20, 1994) 
Nebraska 

NE940010  (Feb.  11,  1994) 

Volume  VI: 
Alaska 

AK940001  (Feb.  11,  1994)  .  '  - 

AK940003  (Feb.  11,  1994) 
Arizona 

AZ940005  (Feb.  11. 1994) 

AZ940006  (Feb.  11,1994) 

AZ940010  (Feb.  11,1994) 

AZ940011  (Feb.  11.1994) 

AZ940013  (Feb.  11,1994) 

AZ940014  (Feb.  11,1994) 

AZ940017  (Feb.  11,1994) 
('olorado 

CO94000.5  (Feb.  11.1994) 

CO940007  (Feb.  11,1994) 

CO940022  (Feb.  11,1994)      • 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
pubiication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Sub.scriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  This  19th  Day 
of  August  1994. 
Alan  L.  Moss, 

Director.  Division  of  Wage  Determination. 
IFR  Doc.  94-20827  Filed  8-2S-94;  8:45  am) 

BILLING  CODE  4S10-Z7-M 


LEGAL  SERVICES  CORPORATION 

Grant  Awards  for  Special  Projects  to 
Center  for  Law  and  Education,  National 
Employment  Law  Project  and  National 
Health  Law  Program. 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
award  grants. 

SUMMARY:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  one-time, 
nonrecurring  grants  in  amounts 
indicated  tO  the  Center  for  Law  and 
Education  ($15,000),  the  National 
Employment  Law  Project  (SlO.OOn)  and 
the  National  Health  Law  Program 
(S75.000). 

The  one-time  grants  will  Im  awarded 
pursuant  to  authority  conferred  by 
st^ction  1006(a)(3)  of  the  Legal  Sen-ices 
Corporation  Act  of  1974,  as  amended. 
This  public  notice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  bom  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  30-day  period. 
DATES:  All  comments  and 
recommendations  must  be  received  by 
5pm  on  or  before  September  26,  1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Program  Services.  Legal 
Services  Corporation.  750  First  Street. 
NE.  11th  Floor.  Washington,  DC  200(i2- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Doriot.  Office  of  ProgT-am 
Services.  (202)  336-8825. 

SUPPLEMENTARY  IHPORMATtON:  The  Legal 
Services  Corporation  is  tiie  national 
organization  charged  with  administering 
federal  funds  provided  for  civil  legal 
service  to  the  poor.  Each  Center  is  a 
recipient  of  LSC  funding  for  the 
provision  of  support  services  to  all 
direct  delivery  legal  services  recipients. 
The  Center  for  Law  and  Education's 
project  will  support  and  improve 
advocacy  on  education  and  training 
programs  funded  under  the  Higher 
Education  Act.  The  National  Employent 
Law's  "Job,  Employment.  Education  and 
Training  (JET)  Pilot  Project"  proposes  to 
collaborate  with  local  advocates  in 
Philadelphia  to  develop  and  implement 
a  comprehensive  and  coordinated 
research  and  advocacy  project  on 
increasing  job  opportunities.  The  Health 
Care  Law  Proposal  submitted  by  the 
National  Health  Law  Program  envisions 
facilitating  the  work  of  legal  services 
programs  in  gathering  data  on  proposed 
changes  in  laws  affecting  recipients  of 
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public  benefits  and  distributing 
information  to  affected  programs. 

Dated:  August  22. 1994. 
Leslie  Q.  RusselL 

Assistant  to  the  Director  Office  ofProgrvm 
Services. 

IFK  Dt>c  94-21067  Filod  8-25-94:  8:45  am] 

BiLUNG  CODE  ros»-et-p 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  Mayors' 
Institute  on  City  Design 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  assist  in  planning, 
organizing,  and  implementing  the 
activities  of  the  Mayors'  Institute  en 
City  Design.  The  Mayor's  Institute  is  a 
series  of  forums  dedicated  to  the 
improvement  of  the  design  of  American 
cities.  The  Institute's  activities  include 
two  semi-annual  two  and  one  half  day 
conferences  (institutes),  publication  of  a 
semi-annual  newsletter,  alumni 
programs  at  two  to  four  national  mayors' 
conferences,  coordination  of  the 
activities  of  four  regional  institutes,  and 
maintenance  of  institute  accoimts  and 
archives.  The  national  office  of  the 
Mayors'  Institute  on  City  Design  which 
will  be  supported  by  the  Cooperative 
Agreement  will  direct  these  activities, 
while  the  national  institutes  themselves 
may  take  place  at  other  suitable 
locations  as  determined  by  the 
Endowment  and  the  successful  rec  ipient 
of  the  Coopemlive  Agreement.  The 
initial  period  of  the  Cooperative 
Agreement  will  he  one  year  with 
potential  renewal  for  an  additional  two 
years.  Funding  is  limited  to  $200,000  for 
the  first  year.  Those  interested  in 
receiving  the  Solicitation  package 
should  reference  Program  Solicitation 
PS  94-14  in  their  wntten  request. 
Requests  must  he  accompanied  by  two 
(2)  self-addressed  labels.  Verbal  requests 
for  the  Solicitations  will  not  be  honored. 

DATES:  Program  Solicitations  PS  94-14 
is  scheduled  for  release  approximately 
September  12,  1994  with  proposals  due 
October  12.  1994. 

ADDRESSES:  Rtjquests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Contracts 


Division.  Room  217. 1100  Pennsvlvania 
Ave..  N.W.,  Washington.  D.C.  20506. 
William  I.  Hummel, 

Director.  Contmcts  and  Procurement  Division 
IFR  CKk.  94-2099S  Filed  8-25-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMiSStON 

Membership  on  ttie  Executive 
Resources  Board 

AGENCY:  Nuclear  Regulator)' 

Commission. 

ACTION:  Appointment  to  the  ExtHjutive 

Resources  Board  for  the  Senior 

Executive  Sen'ice. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  appointments  to  the  NRC 
Exei;utive  Resources  Board. 

The  following  individuals  are 
appointed  as  members  of  the  NRC 
Executive  Resources  BBard  responsible 
for  providing  institutiondl  f;ontinuity  in 
executive  personnel  management  bv 
overseeing  NRC's  Senior  Executive 
Ser\  ice  (SES)  and  Senior  Level  Svstem 
(SLS)  merit  staffing,  succession 
planning,  and  position  maiiepement 
activities. 

New  Appointees 

Karon  D.  Cyr.  General  Counsel.  Office  of 
the  General  Coun.sel 

William  T.  Ru.isell.  Director,  Office  of 
Nuclear  Reactor  Regulation 

Carlton  R.  Stoiber.  Director.  Office  of 
International  Programs 

James  L.  Milhoan.  Deputv  Executive 
Direcior  for  Nuclear  Reactor 
Regulation.  Regional  Operations  *« 
Research.  Office  of  the  Executive 
Director  for  Operations 
In  addition  to  the  above  new 

appointments,  the  following  mem'oers 

are  continuing  on  the  ERB: 

James  M.  Taylor,  Executive  Director  for 

Ope.'-ations 
Hugh  L.  Thompson.  Jr..  Deputv 

Executive  Director  for  Nuclear 

Materials  Safety,  Safeguards  and 

Operations  Support,  Office  of  the 

Executive  Director  for  Operations 
Robert  M.  Bemero.  Director,  OfTifX'  of 

Nuclear  Materials  Safety  and 

Safeguards 
Patricia  G.  Norry,  Direcior.  Office  of 

Administration 
Paul  E.  Bird.  Director,  Office  of 

Personnel 
Stuart  D.  Ebneter,  Regional 

Administrator,  Region  II 
John  B.  Martin.  Regional  Administrator, 

Region  UI 
Eric  S.  Beckjord,  Director.  Office  of 

Nuclear  Regulatory  Research 
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Edward  L.  Jordan,  Director,  Office  for 

Analysis  and  Evaluation  of 

Operational  Data 
EFFECTIVE  DATE:  July  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McDermott,  Secretary, 
Executive  Resources  Board,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555  (301)  415-7516. 

Dated  at  Rockville,  Man  land,  this  22  dav 
of  August.  1994. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Paul  E.  Bird, 

Director,  Office  of  Personnel. 
[FR  Doc  94-21054  Filed  8-25-94;  8;45  am) 
BILUNO  CODE  7$«>-01-M 


[Docket  No.  50-321] 

Georgia  Power  Co.  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  no 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
57  issued  to  the  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia  (the  licensee)  for  operation  of 
the  Edwin  I.  Hatch  Nuclear  Plant.  Unit 
1,  located  in  Appling  County,  Georgia. 

The  proposed  amendment  would 
make  a  one-time  change  to  Technical 
Specification  (TS)  3.9.C  for  Hatch  Unit 
1  regarding  the  emergency  diesel 
generator  (DG)  operability  requirements 
during  reactor  shutdown  conditions. 
Current  TS  3.9.C  requires  two  DGs  be 
operable  during  reactor  shutdown  when 
a  core  or  containment  cooling  system  is 
required  to  be  operable.  The  proposed 
amendment  would  revise  the  current 
requirement  such  that  only  one 
emergency  DG  is  required  to  be  aligned 
to  its  associated  core  or  containment 
cooling  system  during  a  specific  time  of 
the  outage.  During  this  time  period  the 
decay  heat  removal  (DHR)  system  will 
be  in  service.  The  DHR  system,  which 
is  completely  independent  of  the 
existing  shutdown  cooling  system,  is 
powered  by  the  Baxley  substation  and 
has  it  own  DG  as  a  backup  power 
supply. 

The  licensee  is  requesting  this  one- 
time change  for  the  fall  1994  Unit  1 
refueling/maintenance  outage  to 
perform  local  rate  testing  on  the  residual 
heat  removal  system  loops  and 
maintenance  on  DG  lA.  Other 
limitations  are:  (1)  the  other  DG  will  be 
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aligned  to  its  corresponding  core  or 
containment  cooling  system,  (2)  the 
reactor  cavity  is  flooded,  and  (3)  the  fuel 
pool  gates  are  removed. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  acjcident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(e),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

This  proposed  change  does  not  involve  a 
significant  hazards  consideration  betause  it 
does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consfsqucnces  of  an  accident 
previously  evaluated. 

Although  the  proposed  change  slightly 
increases  the  probability  of  a  loss  of  RHR 
(Residual  Heat  Removal]  shutdown  cooling, 
the  probability  of  the  total  loss  o."  decay  heat 
removal  for  the  core  is  not  increased.  Ujxin 
an  LOSP  (Loss-of-Offsite  Power),  coupled 
with  thfB  failure  of  one  DG,  RHR  shutdown 
cooling  (with  two  RHR  pumps  and  their 
respective  DGs  available)  will  still  be 
available.  One  diesel  out  of  service,  as  will 
be  the  case  on  outage  days  5  and  6,  an  LOSP. 
coupled  with  a  diesel  failure,  will  render 
RHR  shutdown  cooling  unavailable. 
However,  on  outage  days  5  and  6,  the  DHR 
system  is  also  affected  by  the  LOSP,  its 
backup  diesel  can  be  manually  placed  info 
service.  Furtliermore,  the  RHR  shutdown 
cooling  system  is  susceptible  to  a  single 
failure  on  loss  of  suction  path  (inadvertent 
closure  of  either  value  Ell-FOOB  or  F009 
even  without  an  LOSP). 

However,  on  outage  days  5  and  6.  the  RHR 
and  DHR  systems  will  be  available  for  decay 
heat  removal;  thus,  the  unit  will  not  be 
susceptible  to  either  single  failure  with 
respect  to  core  decay  heat  removal. 

This  proposal  does  not  involve  any 
changes  to  the  secondary  containment, 
secondary  containment  ventilation  systems, 
the  staadby  gas  treatment  system  or  any  other 
radiological  release  control  systems. 
Tlie'efore,  the  consequences  of  a  loss  of 
decay  heat  removal  event  are  not  increased. 

This  evolution  is  being  performed  in  the 
refueling  mode  of  operation,  outside  the 
realm  of  FSAR  (Final  Safety  Analysis  Report) 
assumed  accidents,  except  for  a  refueling 
accidei>t.  Since  this  proposal  does  not 


involve  changes  to  any  fuel  handling 
mechanisms,  the  prohiability  of  a  rehleling 
accident  is  not  increased.  Furthermore,  ih\s, 
proposal  does  not  involve  any  changes  to  the 
operation  or  maintenance  of  any  safety- 
related  component  designed  to  prevent  or 
mitigate  the  consequences  of  previously 
analyzed  events. 

Therefore,  based  on  this  discussion,  the 
proposed  Technical  Specifications  change 
does  not  increase  the  probability  or 
consequences  of  any  previously  analyzed 
accident  or  transient. 

2.  Create  the  possibility  of  a  new  or 
different  event  from  any  previously  analyzed. 

This  proposed  change  does  not  introduce 
any  new  modes  of  operation.  All  affected 
system;  i.e.,  the  RHR  systems,  DGs,  and.the  " 
DHR  system,  will  be  operated  within  their 
design  specifications.  Although  the 
nonsafety-related  DHR  is  a  relatively  new 
system,  it  was  installed,  successfully  tested, 
and  used  for  decay  heat  removal  during  the 
Spring  1994  Unit  2  outage.  Therefore,  no 
failure  modes  that  have  not  been  previously 
considered  are  introduced  by  this  proposed 
change. 

3.^  Significantly  reduce  the  margin  of  safety. 

The  proposed  decay  heat  removal 
configuration,  which  will  be  in  use  during 
outage  days  5  and  6,  uses  the  DHR  system  as 
the  primary  decay  heat  removal  mechanism, 
with  RHR  loop  A  as  a  backup.  Although  the 
DHR  system  is  not  designed  as  a  safety- 
related  system,  it  is  conservatively  designed 
with  sufficient  heat  removal  capacity  and 
redundancy  to  provide  full  heat  removal 
capacity  in  a  variety  of  conditions.  In  fact, 
testing  during  the  Unit  2  Spring  1994  outage 
showed  that  even  early  in  the  outage 
(approximately  day  3)  the  DHR  systenv  is 
fully  capable  of  handling  the  decay  heat  \om\ 
of  the  reactor  and  the  spent  fuel  pool. 
Additionally,  even  though  the  DHR  system 
takes  a  suction  from,  and  discharges  to,  the 
spent  fuel  pool,  adequate  natural  circulation 
is  firmly  established  between  the  pool  and 
the  reactor  vessel  such  that  adequate  decay 
heat  removal  is  taking  place  for  both  the  pool 
and  the  reactor.  This  was  demonstrated  via 
special  test  performed  during  the  Spring  Unit 
2  refueling  outage.  In  addition,  duplicates  of 
major  components  are  provided  so  that  loss 
of  any  one  component  does  not  result  in  loss 
of  system  function.  Therefore,  as  far  as  decay 
heat  removal  capability  is  concerned,  the 
margin  of  safety  is  not  reduced. 

As  discussed  previously,  if  an  LOSP 
occurs,  failure  of  DG  IC  will  result  in  a  total 
loss  of  RHR  shutdown  cooling  capacity,  since 
RHR  loop  IB  will  be  out  of  service  for  LLRT. 
However,  a  loss  of  decay  heat  removal  will 
not  occur,  since  the  DHR  system  is  in  service 
and  is  supplied  power  for  the  Baxley. 
Georgia,  substation.  However,  if  the  Baxley 
power  supply  should  fail,  the  DHR  system 
has  its  own  backup  diesel  that  can  be  placed 
in  service  manually  within  4-hoiu'  period. 
Therefore,  the  margin  of  safety  associated 
with  an  LOSP  is  not  reduced  as  a  result  of 
this  proposal. 

Furthermore,  the  configiuation  of  decay 
heat  removal  systems  on  days  5  and  6  in  is 
compliance  with  the  existing  Unit  2 
Specifications,  which  only  require  one  RHR 
pump  and  one  DG  in  Condition  5 
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(Specifications  3.9.12  and  3.6.1.2. 
respectively).  Thus,  the  margin  of  safety, 
with  respect  to  the  exiting  Unit  2 
Specifications,  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendinent  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
resuh,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register,  and 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Twro  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  wTitten 
comments  received  may  be  exatnined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  Interxene  is 
discussed  below. 

By  September  26, 1994.  the  licensee 
may  file  a  request  ftjr  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  fiacility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intenene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  '"Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Appling  County  Public  Library,  301  City 
Hall  Drive,  Baxley,  Georgia  31513.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714,  a  petition  for  leave  to 
intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  m  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  No!  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  pn)\ide  a 


brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  wrhich  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  estabfish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  resi>ect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the     . 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
pet il ions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  24»- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
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given  E)atagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioner's  name  and  telephone 
number,  date  jsetition  was  mailed, 
Edwin  I.  Hatch  Nuclear  Plant,  Unit  No. 
1,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  Ernest  L. 
Blake,  Jr.,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  16, 1994, 
which  is  available  for  public  insf)ection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC^0555  and 
at  the  local  public  document  room 
located  at  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxlev, 
Georgia  31513. 

For  the  Nuclear  Regulatory  Commission. 
Kahtan  N.  Jabbour, 

Project  Manager.  Project  Directorate  11-3. 
Division  of  Reactor  Projects-I/U.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  94-21214  Filed  8-2S-94;  8:45  am) 
BU.UNQ  COOC  7590-01-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 

Commission. 

ACnON:  Notice  of  meeting. 


SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
September  22, 1994,  and  Friday, 
September  23, 1994  at  the  Embas.sy 
Suites  Downtowm  Hotel,  1250  22d  Street 
NW.,  Washington,  DC,  in  the  Consulate 
Room.  The  meetings  are  tentatively 
scheduled  to  begin  at  9  a.m.  each  day. 
Among  the  topics  to  be  discussed  are 
the  changing  structure  of  the  health  care 
market,  Medicaid  managed  care, 
adjustments  to  the  AAPCC,  antitrust 
issues  related  to  joint  physician 


behavior  and  laws  affecting 
relationships  between  physicians  and 
managed  care  organizations,  risk 
adjustment,  the  effect  of  Medicare 
relative  price  changes  on  site  of  service, 
and  an  overview  of  the  Commission's 
1994-95  workplan.  Several  other  topics 
may  be  added  to  the  final  agenda,  which 
will  be  available  on  September  16, 1994. 
ADDRESS:  Please  note  that  the 
Commission  has  a  new  address:  2120  L 
Street,  NW./Suite  200/Washington,  DC 
20037.  The  telephone  number  is  the 
same:  202/653-7220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7220. 
SUPPLEMENTARY  INFORMATION:  Agendas 
for  the  meeting  will  be  available  on 
Friday,  September  16, 1994  and  will  be 
mailed  out  at  that  time.  To  receive  an 
agenda,  please  direct  all  requests  to  the 
receptionist  at  202/653-7220. 
Paul  B.  Ginsburg, 
Executhe  Director. 

|FR  Doc.  94-21018  Filed  8-25-94;  8:45  ami 
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SECURlTiES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34554;  International  Series 
Release  No.  702,  File  No.  SR-Amex^94-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  Israeli  Index 

August  19,  1994. 

Pursuant  to  Section  19(b)|l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  §  78s(b)(l),  notice  is 
hereby  given  that  on  May  31, 1994,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
August  2,  1994.  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change,  the  subject  matter  of  which 
supersedes  the  original  proposal.'  On 
August  8,  1994,  the  Exchange  filed 
Amendment  No.  2  ("Amendment  No. 
2")  to  the  proposal  to  clarify  how  the 
index  will  be  weighted  when  the 
composition  of  the  index  changes  from 
its  cufJent  number  of  eleven 


components.2  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  trade  options 
on  the  Amex/Oscar  Gruss  Israel  Index 
("Israeli  Index"  or  "Index"),  a  new  stock 
index  developed  by  the  Amex  in 
conjunction  with  Oscar  Gruss  &  Son. 
Inc.  based  on  Israeli  stocks  (or  ADRs 
thereon)  trades  on  the  Amex,  New  York 
Stock  Exchange  ("NYSE"),  or  that  are 
National  Market  ("NM")  securities 
traded  through  the  National  Association 
of  Securities  Dealers  Automated 
Quotation  system  ("NASDAQ"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  ofihe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Huh 

Change 

1.  Purpose 

The  Amex  has  developed  a  new  index 
called  The  Amex/Oscar  Gruss  Israel 
Index,  based  entirely  on  shares  of 
widely  held  Israeli  stocks  and  American 
Depository  Receipts  ("ADRs")  traded  on 
the  NYSE,  or  that  are  NM  securities.  The 
Index  contains  securities  of  highly 
capitalized  companies  with  major 
business  interests  in  Israel.  These 
include  companies  which  are 
incorporated  in  Israel,  whose  offices  are 
located  in  Israel,  or  whose  research  and 
development  activities  are  concentrated 
in  Israel. 

Index  Calculation  and  Maintenance 

The  Index  is  calculated  using  a 
"modified"  equal  dollar  weighting 
methodology.  Five  of  the  eleven 


'  In  th»  original  proposal,  the  Amex  originally 
sought  .-jcproval  of  a  narrow-based,  capitalization- 
weighle(  Indfji  comprised  of  fpn  ( omponenls. 


■'See  Letter  from  Nathan  Most.  Senior  Vice 
President,  New  Products  Development,  Amex.  ttr 
Michael  VValinskas,  Derivative  Prodiicts  Regulatin 
SEC.  dated  August  5.  19!M. 


component  securities  have  been  given  a 
higher  weighting  in  the  Index  in  order 
to  more  closely  approximate  the  weight 
the  industry  represented  by  that 
component  has  in  the  Israeli  stock 
market.  For  example.  ECI  Telecom  Ltd. 
and  Teva  Pharmaceutical  Industries, 
which  are  the  largest  capitalized 
components  in  the  Index,  will  have  a 
higher  weight  in  the  Index,  but  not  as 
high  as  if  the  Index  were  capitalization 
weighted.  The  Amex  believes  that  this 
"modified"  equal  dollar  weighting 
methodology  allows  the  Index  to  be  a 
more  accurate  reflection  of  the  Israeli 
market  since  it  provides  a  higher 
weighting  for  the  larger  capitalized 
components,  yet  does  not  permit  those 
stocks  not  dominate  the  Index.  The 
Exchange  believes  that  this  method  of 
calculation  is  important  given  the  great 
disparity  in  market  value  of  a  few  of  the 
Index's  components.  It  has  been  the 
Exchange's  experience  that  options  on 
market  value  weighted  indexes 
dominated  by  one  or  two  components 
are  less  useful  to  investors,  since  the 
index  will  tend  to  represent  the  one  or 
two  components  and  not  the  group  as  a 
whole. 

The  following  is  a  description  of  how 
the  "modified"  equal  dollar  weighting 
calculation  method  works.  As  of  the 
market  close  on  June  17. 1994,  a 
$100,000  portfolio  comprised  of  eleven 
Israeli  component  securities  was 
established  representing  a  hypothetical 
"investment"  (rounded  to  the  nearest 
whole  share)  of  $12,000  in  the  five 
largest  capitalized  Index  components 
and  $6,667  in  each  of  the  six  remaining 
Index  Components.  The  value  of  the 
Index  equals  the  current  market  value 
[i.e.,  based  on  U.S.  primary  market 
prices)  of  the  sum  of  the  assigned 
number  of  shares  of  each  of  the  Index 
components  divided  by  the  Index 
divisor.  The  Index  divisor  was  initially 
determined  to  yield  the  benchmark 
value  of  213.00  at  the  close  of  trading 
on  June  17, 1994.  Each  quarter 
thereafter,  following  the  close  of  trading 
on  the  third  Friday  of  March,  June, 
September  and  December,  the  Index 
components  will  be  ranked  in 
descending  market  capitalization  order 
and  the  Index  portfolio  adjusted  by 
changing  the  number  of  whole  shares  of 
each  component  stock  so  tha>  the  five 
largest  capitalized  stocks  in  ftie  Index 
represent  60%  of  the  Index  value,  and 
the  remaining  40%  of  the  Index  value  is  . 
evenly  distributed  over  the  remaining 
securities.  If  the  number  of  components 
in  the  Index  changes  from  eleven 
securities,  the  Amex  will  continue  to 
weight  the  five  components  with  the 
highest  market  capitalization  12%.  The 
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remaining  components  will  then  be 
weighted  equally.^  For  example,  if  two 
new  components  are  added  to  the  Index, 
the  five  securities  with  the  highest 
market  capitalizations  will  be  assigned 
12%  weightings  while  the  remaining 
eight  securities  in  the  Index  would  be 
weighted  5%. 

The  Exchange  has  chosen  to  rebalance 
following  the  close  of  trading  on  the 
quarterly  expiration  cycle  b«:ause  it 
allows  an  option  contract  to  be  held  for 
up  to  three  months  without  a  change  in 
the  Index  portfolio  while  at  the  same 
time,  maintaining  the  "modified"  equal 
dollar  weighting  feature  of  the  Index.  If 
necessary,  a  divisor  adjustment  is  made 
at  the  rebalancing  to  ensure  continuity 
of  the  Index's  value.  The  newly  adjusted 
portfolio  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

The  Amex  states  that  it  has  had 
experience  making  regular  quarterly 
adjustments  to  a  number  of  its  indexes 
and  has  not  encountered  investor 
confusion  regarding  the  adjustments, 
since  they  are  done  on  a  regular  basis 
and  timely,  proper  and  adequate  notice 
is  given.  An  information  circular  is 
distributed  to  all  Exchange  members 
notifying  them  of  the  quarterly  changes. 
This  circular  is  also  sent  by  facsimile  to 
the  Exchange's  contacts  at  the  major 
options  firms,  mailed  to  recipients  of 
the  Exchange's  options  related 
information  circulars,  and  made 
available  to  subscribers  of  the  Options 
News  Network.  In  addition,  the 
Exchange  will  include  in  its 
promotional  and  marketing  materials  for 
the  Index  a  description  of  the 
"modified"  equal  dollar  weighting 
methodology.  As  noted  above,  the 
number  of  shares  of  each  component 
stock  in  the  Index  portfolio  remains 
fixed  between  quarterly  reviews  except 
in  the  event  of  certain  types  of  corporate 
actions  such  as  the  pajnment  of  a 
dividend  other  than  an  ordinary  cash 
dividend,  a  stock  distribution,  stock 
splits,  reverse  stock  splits,  a  rights 
offering  distribution,  reorganization, 
recapitalization,  or  similar  event  with 
respect  to  the  component  stocks.  In  a 
merger  or  consolidation  of  an  issuer  of 
a  component  stock,  if  the  stock  remains 
in  the  Index,  the  number  of  shares  of 
that  security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  components'  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  in 
the  same  weighting  tier  as  the  stock 


being  replaced  will  be  calculated  and 
that  amount  "invested"  in  the  stock  of 
the  new  component,  to  the  nearest 
whole  share.  In  all  cases,  the  divisor 
will  be  adjusted,  if  necessar\',  to  ensure 
Index  continuity. 

The  Amex  will  calculate  and  maintain 
the  Index,  and  pursuant  to  Exchange 
Rule  90lC(b)  may  at  any  time  or  from 
time  to  time  substitute  stocks,  or  adjust 
the  number  of  stocks  included  in  the 
Index,  based  on  changing  conditions  in 
Israel.  However,  the  Exchange  will  not 
decrease  the  number  of  Index 
component  stocks  to  less  than  nine  or 
increase  the  number  of  component 
stocks  to  greater  than  fourteen  without 
prior  Commission  approval. 

The  value  of  the  Index  will  be 
calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B. 

Expiration  and  Settlement 

The  Exchange  proposes  to  trade  cash- 
settled,  European-style  Index  options 
[i.e.,  exercises  are  permitted  at 
expiration  only).  The  Exchange  also 
proposes  that  Israeli  Index  options  will 
have  trading  hours  from  9:30  a.m.  to 
4:10  p.m.  EST.  As  with  other  index 
options  traded  on  the  Amex,  the  options 
on  the  Index  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  ("Expiration  Friday"). 
The  last  trading  day  in  an  option  series 
will  normally  be  the  second  to  last 
business  day  preceding  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the 
last  trading  day. 

The  Index  value  for  purposes  of 
settling  a  specific  Israeli  Index  option 
will  be  calculated  based  upon  the 
primary  exchange  regular  way  opening 
sale  prices  for  the  component 
securities.*  In  the  case  of  NM  securities, 
the  first  reported  sale  price  will  be  used. 
As  trading  begins  in  each  of  the  Index's 
component  securities,  its  opening  sale 
price  is  used  in  the  calculation.  Once  all 
of  the  component  stocks  have  opened, 
the  value  of  the  Index  is  determined  and 
that  value  is  used  as  the  settlement 
value  of  the  option.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 


'  i»ep  Amendment  No  2 


*  In  the  case  of  ADRs.  the  primanc  exchange  refers 
to  the  primar>  exchange  for  the  ADR  and  not  the 
underlying  security.  Telephone  conversation 
between  Claire  MoGralh.  Special  Counsel. 
Derivative  Securities.  Amex.  and  Stephen  Youhn. 
Derivative  Products  Regulation.  SEC.  on  Aug.  19, 
19<M 


44200 


expiration,  then  the  prior  day's  last  sale 
price  is  used  in  the  calculation. 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  trade.  In 
lieu  of  such  long-term  options  on  a  full- 
value  Index  level,  the  Exchange  may 
in.stead  list  long-term,  reduced-value 
put  and  call  options  based  on  onetenth 
( Viiith)  the  Index's  fulUvalue,  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full-value  or 
reduced-value  long-term  option  will  not 
be  less  than  six  months. 

Eligibility  Standards  for  Index 
Components 

The  Index's  component  securities  all 
have  major  business  interests  in  Israel, 
and  hav  e  been  selected  on  the  basis  of 
their  market  capitalization,  trading 
liquidity,  and  representation  of  Israeli 
business  industries.  The  Amex  believes 
the  components  represent  the  largest 
and  most  liquid  of  all  Israeli  securities 
trading  in  the  U.S.,  and  that  the  Index 
tracks  closely  the  performance  of  larger 
broad  market  Israeli  indexes,  such  as  the 
Oscar  Gruss  Israel  Index,  which 
contains  all  of  the  more  than  50  Israeli 
securities  currently  traded  in  the  U.S. 
This  index  is  carried  in  the  Israeli  press 
as  well  as  by  Bloomberg  LP.,  a  major 
U.S,  data  vendor. 

In  choosing  among  Israeli  stocks  that 
meet  the  minimum  criteria  set  forth  in 
Exchange  Rule  901C,  the  Exchange  will 
select  stocks  that:  (1)  have  a  minimum 
market  value  in  U.S.  dollars  of  at  least 
$75  million,  except  that  for  each  of  the 
lowest  weighted  component  securities 
in  the  Index  that  in  the  aggregate 
account  fw  no  more  than  10%  of  the 
weight  of  the  Index,  the  market  value 
may  be  at  least  $50  million;  (2)  have  an 
average  monthly  trading  volume  in  the 
U.S.  markets  over  the  previous  six 
month  period  of  not  less  than  500,000 
shares  (or  ADRs);  (3)  have  at  least  85% 
of  the  numerical  Index  value  and  at 
least  80%  of  the  total  number  of 
component  securities  meeting  the 
current  criteria  for  standardi^  option 
trading  set  forth  in  Exchange  Rule  915: 
and  (4)  are  reported  securities  that  trade 
on  either  the  NYSE,  Amex  (subject  to 
the  limitations  of  Rule  901C),  or  are  NM 
.securities. 

The  Amex  will  ensure  that  no  more 
than  20%  of  the  weight  of  the  Index  is 
represented  by  ADRs  overlying  foreign 
securities  that  are  not  subject  to 
comprehensive  surveillance  sharing 
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agreements.*  Currently,  no  Index 
components  have  the  majority  of  their 
trading  volume  occurring  on  an 
exchange  with  which  the  Amex  does 
not  currently  have  in  place  an  effective 
surveillance  sharing  agreement. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  regular  and  long- 
term  contracts  based  on  the  Index. 
The.sa  Rules  cover  issues  such  as 
surveillance,  exercise  prices,  and 
position  limits.  Surveillance  procedures 
currently  used  to  monitor  trading  in 
each  of  the  Exchange's  other  index 
opfion.s  will  also  be  used  to  monitor 
tradir^  in  options  on  the  Index.  The 
Index  is  deemed  to  be  a  Stock  Index 
option  under  Rule  90lCfa)  and  a  StocJc 
Index  Industry  Group  under  Rule 
900C(h)(l).  With  respect  tc  Rule     '■ 
903C(b),  the  E.xchange  proposes  to  list 
near-the-money  [i.e.,  within  ten  points 
above  or  below  the  current  index  value) 
options  series  on  the  Index  at  2V;i  point 
strike  (exercise)  price  intervals  when  the 
value  of  the  Index  is  below  200  points. 
In  addition,  the  Exchange  proposes  to 
establish,  pursuant  to  Rule  904C(c),  a 
position  limit  of  7,500  contracts  on  the 
same  $ide  of  the  market. 

The  Exchange  seeks  to  have  the 
ability  to  utilize  its  Auto-Ex  system  for 
orders  in  Index  options  of  up  to  50 
contracts.  Auto-Ex  is  the  Exchange's 
automated  execution  system  which 
provides  for  the  automatic  execution  of 
market  and  marketable  limit  orders  at 
the  best  bid  or  offer  at  the  time  the  order 
is  entered.  The  Exchange  believes  the 
ability  to  use  Auto-Ex  for  orders  of  up 
to  50  contracts  will  provide  customers 
with  liquid  markets  and  expeditious 
executions.  The  Amex  represents  that  it 
has  the  necessary  systems  capacity  to 
support  new  series  that  would  result 
from  the  introduction  of  Israeli  Index 
Options.^ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 


■^  See  Amendment  No.  2. 

'■  See  tetter  from  Warren  I.  Kaiser.  Senior  Vice 
Prebiiiprjt.  Information  Technology,  Amex.  to 
Michael  Walinskas.  Derivative  Products  Regulation. 
SEC.  dated  August  8.  1994.  Additionally,  the 
Options  Price  Reporting  Authority  ("OPRA')  has 
Milled  that  it  has  the  necess.ir>-  systems  capacity  to 
•support  Iho.se  new  series  of  index  options  that 
wo(jld  r»»ult  from  the  introduction  of  Index  options 
and  Index  LEAPS.  See  Memorandum  frora  Joe 
Corrigaa  Executive  Director,  OPRA.  to  Charles 
F^urol,  Mananiag  Director.  .Market  Data  Services. 

^m(■\.  liuipd  .■\iigiisi  n.  1W4. 


prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers. 
is.suers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 

competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

\vlthin  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  v«th  the 
Secretar\'.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anyjwrson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Araex-94- 
18  and  should  be  submitted  by 
September  16, 1994. 


For  the  Ck)inmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority/ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-21010  Filed  8-25-94;  8;45  am) 
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[Release  No.  34-34556;  File  No.  SR-«SE- 
94-0^ 

Sel?-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  the  Reporting  of  Outside 
Assets  and  Liabilities  Attributable  to 
-  Broker-Dealers. 

August  19. 1994. 

Pursuant  to  Section  19[b)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  May  2, 1994,  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change »  as  described  in  Items  I.  II  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  August  16, 1994,  the 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Boston  Stock  Exchange  seeks  to 
adopt  a  rule  requiring  broker-dealers 
assigned  to  the  Exchange  as  their 
Designated  Examining  Authority  to 
report  to  the  Exchange  all  outside  assets 
and  liabilities  attributable  to  the  broker- 
dealer.  The  text  of  the  proposed  rule  is 
as  follows: 


■  17  CFR  20O.3O-3(a!(l2l  (1993). 

"  On  May  12,  1994,  the  BSE  filed  Amendment  No 
1  which  corrects  a  technical  mistake  in  the  original 
rule  filing  in  the  text  of  tile  Rule,  which  no  longer  _ 
applies  because  in  .Amendment  No.  2  the  BSE 
Teformulated  the  proposed  rule  change.  See  letter 
from  Karen  Aluise,  Assistant  Vice  President.  Boston 
Stock  Exchange,  to  Sandy  Sciole.  Branch  Chief 
Commission,  dated  May  5,  1994. 

-  In  AmendmentNo.  2  the  Exchange  submitted  a 
revised  Exhibit  2  to  its  filing.  See  letter  from  Karen 
Aluise.  Assistant  Vice  President,  Boston  Stock 
Exchange,  to  Amy  Bilbija,  Commission,  d.i'cd 
Ait«;ist  10,  1994. 


Chapter  XXII— Financial  Reports  and 
Requirements — Aggregate 
Indebtedness— Net  Capital 

Reporting  of  Assets  and  Liabilities 
Attributable  to  Broker-Dealers 

Sec.  2(n)  Broker-Dealers  assigned  to 
the  Boston  Stock  Exchange  as  their 
Designated  Examining  Authority 
( "DEA")  are  required  to: 

(1)  Submit  to  the  E.xchange  Financial 
and  Operational  Combined  Uniform 
Single  Report  ("FOCUS")  reports,  in 
compliance  with  Securities  and 
Exchange  Commission  Rule  17a-5. 
which  must  include  all  assets  and 
liabilities  attributable  to  the  broker- 
dealer. 

(2)  Report  to  the  E.\change  on  a 
quarterly  basis  (or  more  often  as  deemed 
appropriate  by  the  Exchange)  the 
following: 

(a)  All  assets  and  liabilities 
attributable  to  the  broker-dealer  or  held 
by  another  entity  for  the  broker-dealer's 
account.  This  shall  include: 

(i)  All  checking  accounts,  brokerage 
accounts,  debts,  etc.  in  the  broker- 
dealer's  name  or  guaranteed  by  the 
broker-dealer;  and 

(ii)  Liabilities  of  other  entities,  broker- 
dealers  or  individuals  assumed  by  the 
broker-dealer. 

(b)  A  description  of  any  outstanding 
litigation  or  contracts  which  may  have 
a  material  financial  impact  on  the 
broker-dealer  or  its  business;  and 

(c)  A  pro-forma  consolidated  capital 
computation  of  assets  and  liabilities  of 
any  subsidiary  or  affiliate  for  which  the 
broker-dealer  guarantees,  endorses  or 
assumes  directly  or  indirectly  the 
obligations  or  liabilities. 

(3)  Immediately  notify  the  Exchange' 
of  any  financial  matters,  including  but 
not  limited  to  litigation  and  contracts, 
which  may  have  a  material  impact  on  its 
capital  and/or  its  equity  requirements 
pursuant  to  Exchange  Rules. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self- regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  ensure  that  all  broker- 
dealers  assigned  to  the  Exchange  as 
their  Designated  Examining  Authority 
("DEA")  provide  the  Exchange  with  ' 
reports  of  all  outside  assets  and 
liabilities  attributable  to  the  broker- 
dealer.  This  will  enable  the  Exchange  to 
independently  review  and  confirm  the 
capital  computations  and  consolidated 
financial  condition  of  Exchange  DEA 
assigned  broker-dealers,  therebv 
enhancing  its  oversight  responsibilities 
in  conjunction  with  the  Commissions 
more  stringent  reporting  requirements 
under  the  Net  Capital  Rule. 

2.  Statutory-  Basis 

The  statutor>'  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the  Act. 
in  that  the  rule  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessar>'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Art. 

C.  Self-Regulator}'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commi.ssion  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriated  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
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which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

JB)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  SoliciUtion  of  CoBimeals 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-07 
and  should  be  submitted  by  September 
16. 1994. 

For  the  Conunission,  by  the  Division  of 
Market  Keguiation.  pursuant  to  de legated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretory 

|FR  Doc.  94-21009  Filpd  8-25-94.  8  45  nml 
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Self-Regulatory  Organk2ations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Equity  and  SPX  RAES 
Participation  Requirements 

August  19.  1994. 

On  January  22, 1994,  the  Chicago 
Board  Options  Exchange,  inc.  ("CBOE 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
t"SEC"  or  Commission '),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b-4  thereunder,^  a  proposal  to 
amend  its  rules  to  impose  fees  on 


market  makers  who  fail  to  observe 
certain  participation  duties  on  the  Retail 
Automated  Execution  System  ("RAES") 
for  equity  and  Standard  &  Poor's  500 
Inde)r("SPX"}  classes  of  options. 
Among  other  things,  the  CBOE  proposes 
to  amend  CBOE  Rules  8.16,  "RAES 
Eligibility  in  Equity  Options"  and  24.16, 
"RAES  Eligibility  in  SPX/NDX,"  to 
impose  the  following  fees  for  failures  to 
satisfy  the  rules'  log-off  requirements:  ^ 
(1)  a  fee  of  $100.00  for  each  of  one  to 
three  failures  within  one  twelve-month 
period;  (2)  a  fee  of  $250.00  for  each  of 
four  to  six  failures  within  one  twelve- 
month period;  and  (3)  a  fee  of  $500.00 
for  each  of  seven  or  more  failures  within 
one  twelve-month  period.  In  addition, 
the  proposal  provides  that  members 
who  fail  to  meet  the  log-on  requirements 
of  CBOE  Rules  8.16(b)  or  24.16(b) 
ordinarily  will  be  suspended  from 
participation  on  RAES  at  the  applicable 
trading  station  for  a  period  extending  to 
21  consecutive  business  days."* 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  in  Securities  Exchange 
Act  Release  N'os.  34270  (June  28,  1994), 
59  FR  34457  (July  5,  1994)  and  34329 
(July  7,  1994),  59  FR  35954  (J;ily  14, 
1994).  No  comments  were  received  on 
the  prcposal. 

The  CBOE  states  that  the  purpose  of 
the  proposed  rule  change  is  to  impose 
fees  on  members  who  tail  to  observe  the 
RAES  log-off  requirements  set  forth  in 
CBOE  Rules  8.16(a)  and  24.16(a).  The 
proposed  fees  for  equity  and  SPX  RAES 
are  identical  in  amounts  and  graduated 
structure  to  the  fees  approved  recently 
for  failures  to  comply  with  the  log-on 
and  log-off  requirements  for  Standard  & 
Poor's  100  Index  ("OEX")  options.''  For 
OEX  options,  and  as  proposed  for  SPX 
and  e<|uity  options,  the  fee  amounts 
increaje  in  relation  to  the  number  of 
times  each  calendar  year  that  a  member 
does  net  log  off  as  required. 


M5US.C§7»s(bKl)tl9e2). 
^17CFK§340.19b-4(l993). 


•C.!K)E  Rules  0  16;a)liii)  and  24.1f)(,i,(iii)  require 
a  market  maiter  parttcipatinjt  in  RA£S  for  equity  or 
SPX  options  to  continue  on  the  system  only  as  long 
as  he  i.s  Bresent  in  the  trading  crowd  and  to  log  oH 
ICMiS  when  he  le«ves  the  trading  crowd.  unles!i  the 
dftporiiine  is  for  a  brir:f  interval. 

■•CBOE  Rule  8.l6ib!  sidles  that  in  option  classes 
desi|?nated  by  ike  Market  Performance  Committee 
CMPCVl.  any  market  maker  who  has  logged  on 
RAhS  at  any  time  during  an  expu-ation  month  must 
log  on  t.'ie  RAES  system  in  that  option  class 
whenever  he  is  present  in  that  trading  crowd  until 
the  .next  expiration.  CBOE  Rule  24.1^)  states  that 
unless  ejtempted  by  the  MPC.  any  market  maker 
who  has  logged  on  RAES  at  any  lime  duriivg  an 
expiration  month  must  logon  the  RAtS  sy.slem  in 
SPX/NMC  wlienpver  he  is  present  in  that  trading 
crowd  until  the  next  expiration. 

■^  .See  Securities  Exchange  Act  Release  No.  34376 
(July  \A.  1994).  59  FR  37109  (order  approving  File 
No.  SR-CBOE-94-121  ( "OEX  RAES  Approval 
Order"). 


As  is  the  case  for  fees  applicable  to 
OEX  RAES  participants  under  existing 
CBOE  Rule  24. 17.  "RAES  EligibiUty  in 
OEX."  the  proposed  fees  do  not 
constitute  disciplinary  action,  although 
the  CBOE's  review  procedures  in 
Chapter  XIX,  "Hearingsand  Review,"  of 
the  CBOE's  rules  will  be  available  for 
review  of  fees  assessed  under  the 
proposal.  The  CBOE  states  that  the 
Commission  haS  noted  the 
appropriateness  of  such  fees  and  appeal 
rights  in  a  related  context.* 

In  addition  to  establishing  a  fee 
schedule  for  Tailures  to  comply  with  log- 
on and  log-off  requirements,  the  CBOE 
proposes  to  issue  a  Regulatory  Circular 
that  will  reaffirm  the  nature  of  CBOE 
market  makers'  RAES  log-on  and  log-off 
responsibilities  in  equity  and  SPX 
options  classes  and  describe  the 
consequences  that  attach  to  any  market 
maker's  failure  to  observe  these 
responsibilities.  The  Regulatory  Circular 
addres.ses  four  points.  First.  CBOE  Rules 
8.1R(a)(iii)  and  24.16(a)(iii)  require  any 
market  maker  who  has  logged  onto 
RAES  at  a  trading  station  on  any  given 
trading  day  to  log  off  RAES  whenevt>r 
the  market  maker  leaves  the  trading 
crowd  for  more  than  "a  brief  interval." 
The  Regulatory  Circular  interprets  "a 
brief  interval"  to  mean  "five 
consecutive  minutes."  Under  this 
interpretation  any  market  maker  who 
signs  onto  RAES  at  a  particular  trading 
station  during  a  trading  session  mu-st  log 
off  the  system  prior  to  leaving  that 
station  for  more  than  five  consecutive 
minutes.  The  CBOE  believes  that  this 
interpretation  should  eliminate 
ambiguity  about  the  amount  of  time  a 
market  maker  may  be  away  from  the 
trading  crowd  without  signing  off  RAES. 

Second,  the  Regulatory  Circular  notes 
that  graduated  feesiAfill  be  assessed 
under  CBOE  Rules  8.16(a)  and  24.16(a) 
for  failures  to  observe  the  RAES  log-oTf 
reqiiirement. 

Third,  the  Regulatory  Circular  reflects 
the  MFC's  designation  pursuant  to 
CBOE  Rules  8.16(b)  and  24.16(b)  thai 
the  expiration  month  log-on 
requirements  reflected  in  those  rules 
will  he  enforced  in  all  classes  of  equity 
and  SPX  options  for  which  RAES  is 


•  Sp^ifically,  in  approving  a  CBOE  proposal  that 
included  procedures  for  contesting  the  fees  assessed 
for  delayed  sutxnissioD  of  trade  data,  the 
Commission  stated  that  "Altfaougb  sucb  formalized 
procedures  are  unusual  for  chalivnging  fee 
assessments,  they  actually  make  tlie  imposition  of 
the  fee  fairer  by  allowing  members  to  challenge 
erroneous  fee  charges.  Moreover,  these  procwlures 
are  rea.sonably  designed  to  afford  a  memt)er 
assessed  a  fee  the  opportunity  Jo  cbaHenge  the 
veracity  of  the  assessments."  See  Securities 
Exchange  .\ct  Release  No.  30001  fl<tovefnbet  26. 
1991 ).  56  FR  63529  (order  approving  File  Ho.  SR- 
CBOE-90-06).  Soe  also  OEX  RAES  Approval  Order. 
Supra  note  5. 


available.  Accordingly,  any  marlcet 
maker  who  has  logged  onto  RAES  in 
accordance  with  CEOE  Rules  8.16(a)  or 
24.16(a)  during  an  expiration  month  for 
a  given  class  of  options  must  Jog  on 
whenever  present  at  the  applicable 
trading  station,  until  the  next 
expiration. 

Fourth,  the  Regulatory  Circular 
reflects  a  determination  by  the  MPC, 
pursuant  to  its  authority  under  CBOE 
Rules  8.16(d)  and  24.16(d).  that  any 
market  niakHr  who  fails  to  meet  the  log- 
on requirements  under  CBOE  Rules 
8.16(b)  or  24.16(b)  ordinarily  will  be 
suspended  from  participation  on  RAES 
at  the  applicable  trading  station  for  a 
period  extending  to  21  consecutive 
business  days.' 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  It  is  designed  to 
enable  the  CBOE  to  enforce  compliance 
with  the  Act.  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest 
by  assuring  that  equity  and  SPX  options 
market  makers  are  aware  of  and  meet 
their  responsibilities  pertaining  to 
RAES. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  in  that  it 
is  designed  to  facilitate  transactions  in 
securities  and  to  protect  investors  and 
the  public  interest."  The  Commission 
believes  that  the  graduated  fee  schedule 
for  failures  to  comply  with  the  RAES 
log-off  requirements  and  the  imposition 
of  suspensions  for  failures  to  meet  the 
RAES  log-on  requirements  established 
in  CBOE  Rules  8.16(b)  and  24.16(b)  are 
designed  to  maintain  the  integrity  of  the 
RAES  system  for  equity  and  SPX 
options.  The  fees  and  suspensions, 
together  with  the  provision  specifying 
that  a  market  maker  must  log  off  RAES 
when  leaving  the  trading  crowd  for 
more  than  "a  brief  interval"  of  five 
minutes,  are  designed  to  ensure  that 
there  is  adequate  market  maker 
participation  at  all  times  in  SPX  and 
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equity  RAES  and  that  market  makers  are 
properly  logged  on  to  the  system.  The 
presence  of  an  adequate  number  of 
market  makers  protects  investors  and 
contributes  to  the  maintenance  of  fair 
and  orderly  markets  by  helping  the 
Exchange  to  maintain  the  continued 
availability  of  RAES  for  SPX  and  equity 
options,  thereby  contributing  to  the 
effective  and  efficient  execution  of 
public  investor  orders  at  the  best 
available  prices. 

In  addition,  the  Commission  believes 
that  the  proposed  Regulatory  Circular 
should  facilitate  compliance  with  SPX 
and  equity  RAES  requirements  by 
explaining  market  makers'  RAES  log-on 
and  log-off  requirements  and  the  fees 
and  suspensions  provided  for  failures  to 
satisfy  those  requirements.  The 
Commission  also  believes  that  the 
graduated  fee  schedule  should 
encourage  compliance  with  the  log-off 
requirements  and  may  increase  the 
Exchange's  ability  to  deter  repeat 
offenders.  Likewise,  the  Commission 
believes  that  the  provision  establishing 
suspensions  for  failures  to  comply  with 
the  RAES  log-on  requirements  should 
deter  participating  market  makers  from 
abandoning  their  commitment  to  RAES 
for  other  than  good  cause.^ 

Finally,  the  Commission  believes,  as 
it  has  concluded  in  the  past,'"  that  the 
right  to  ap{>eal  the  fees  and  suspensions 
imposed  under  the  proposal  pursuant  to 
Chapter  XIX  of  the  CBOE's  rules  " 
should  help  to  safeguard  the  procedural 
rights  to  SPX  and  equity  RAES 
j)articipants.  In  addition,  the 
Commissiort  believes  that  the  CBOE's 
Regulatory  Qrcular  should  help  to 
safeguard  the  procedural  rights  of  SPX 
and  equity  RAES  participants  by 
providing  them  with  additional 
notification  and  clarification  of  their 
RAES  log-on  and  log-ofT  responsibilities. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-CBOE-94- 
02),  is  hereby  approved. 

For  die  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


!FR  Doc  94-21056  Filed  8-25-94;  8:45  am) 
Mumo  cooc  aoio-n-M 


'  In  contrast  to  tliis  suspension  provision,  the 
OEX  RAES  Approval  Order  provides  that  ineink>ers 
who  fail  to  observe  the  RAES  log-on  requirements 
for  OEX  optlcns  are  »ub|ec1  Xo-a  fee.  The  CBOE  has 
detprmined  that  suspensions,  not  fees,  are  the 
appropriate  mechanisms  to  promote  csmpliance 
with  RAES  log-on  requirements  for  equity  and  SPX 
option*  The  CBOE  states  that  it  may  introduce  fees 
for  failures  to  obeerve  the  log-on  requlremenu  for 
«)u)tv  and  SPX  options  at  a  later  dale  if  experience 
so  dictates. 

•15  U.S.C  S78frb)(S)  (1982) 


"The  Commis.sion  notes  that  under  CBOE  Rules 
8.16  and  34.16  the  CBOE  retains  the  discretion  to 
bring  full  disciplinary  proceedings.  The 
Commission  expects  the  CBOE  to  bring  full 
disciplinary  proceedings  where  appropriate,  for 
example,  in  cases  of  egregious  or  repeated 
violations  of  the  SPX  and  equiti,  RAES 
requirements. 

'"See  OEX  RAES  Approval  Order,  supra  note  5. 

"  .See  letter  from  Michael  Meyer.  SchifT  Hardin 
k  Waite.  to  Yvonne  Fracticelli,  Attorney.  Options 
Branch.  Division  of  Market  Regulation, 
Commission,  dated  August  19,  1994. 

'•15lI..S.C§7as(bK2)(1982). 
"  17  CF-R  200.3O-3(a)(12)  (1993). 


[Rrtease  No.  34-34552;  mtematlonal  Sertea 
Retoaae  No.  703;  FIte  No.  SR-C80E-«4- 

Self-Regulatory  Organizations;  Notic« 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to  the 
Listing  and  Trading  Options  on  the 
CBOE  Emerging  Mlarkets  index 

August  19, 1994. 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  )une  30, 
1994,  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
w-ith  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ID  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
August  18, 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Setf-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  provided  in  Exchange  Rule  24.2, 
"Designation  of  the  Index,"  *  the  CBOE 
proposes  to  list  for  trading  options  on 
the  CBOE  Emerging  Marlcets  Index 
("Emerging  Markets  Index"  or  "Index"). 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE,  and  at  the  Conunissicu. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 


•l5U.S.C78s(b)|l)(19att). 

M7  cm  240.19b-4  (1991). 

'In  Amendment  No.  1,  the  Exchange  propoew  to 
treat  the  CBOE  Emerging  Markets  Index  as  a 
narrow-based  index  for  purposes  of  margin  and 
position  limit  treatment.  Pursuant  to  CBOE  Rule 
24.4A.  the  position  limits  for  the  CBOE  Emerging 
Markets  Index  would  initially  be  set  at  10.500 
contracts.  See  Letter  from  Eileen  Smith.  Director. 
Product  Development.  Research  □epartmeot,  CBOE. 
to  Brad  Ritter,  Attorney,  OfTice  of  Market 
Supervision.  Division  of  Market  Regulation. 
Commission,  dated  August  18,  1994  ("Amendroenl 
No.  1"). 

'  Exchange  Rule  24.2  provides,  in  pen.  that  the 
Commission  must  approve  a  particular  index  upon 
which  options  are  traded. 
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any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled  European-style  ' 
index  options  on  the  Emerging  Markets 
Index.  The  Index  will  initially  consist  of 
25  closed-end  hinds  which  invest  in  the 
stocks  of  firms  in  the  emerging  Asian 
and  Latin  American  economies. 
According  to  the  Exchange,  no  proxy  for 
the  p>erformance  of  these  emerging 
economies  is  currently  available  in  the 
U.S.  derivatives  inarkets.  The  Exchange 
believes,  therefore,  that  options  on  the 
Index  will  provide  investors  with  a  low- 
cost  means  of  participating  in  the 
performance  of  these  markets  and/or 
hedging  against  the  risk  of  investing  in 
the  Asian  and  Latin  American  emerging 
markets. 

Index  Design 

The  Emerging  Markets  Index  will 
initially  consist  of  25  closed-end  funds.^ 
All  of  the  closed-end  fund  components 
of  the  Index  currently  trade  on  the  New 
York  Stock  Exchange. 

As  of  June  15. 1994,  the  closed-end 
funds  comprising  the  Index  ranged  in 
market  capitalization  htjm  a  low  of 
$49.4  million  to  a  high  of  $1,146  billion 
The  average  capitalization  as  of  that 
date  was  $146  million.  The  closed-end 
fund  accounting  for  the  largest 
percentage  of  the  total  weighting  of  the 
Index  on  that  date  was  the  Chile  Fund 
Inc.  (9.07%),  while  the  smallest  was  the 
Korea  Equity  Fund  Inc.  (1.98%). 

Calculation 

The  Index  is  price-weighted  and 
reflects  changes  in  the  prices  of  the 
components  relative  to  the  base  date  of 


'  European-style  options  can  only  be  exercised 
during  a  specified  period  before  the  options  expire 

"The  components  of  the  Index  are  the:  Asia 
Pacific  Fund:  Asia  Tigers  Fund  Inc.;  China  Fund 
Inc.:  Greater  China  Fund  Inc.;  lardine  Fleming 
China  Region  Fund  Inc.;  Morgan  Stanley  India 
Fund;  Indonesia  Fund  Inc.:  Jakarta  Growth  Fund 
Inc  :  Korea  Fund  Inc.:  Korea  Equity  Fund  Inc.; 
Malaysia  Fund  Inc.:  First  Philippine  Fund  Inc.; 
Singapore  Fund  Inc.:  RCK  Taiwan  Fund:  Taiwan 
Fund  Inc;  Thai  Fund  Inc.;  Latin  American 
Discovery  Fund  Inc.:  Latin  American  Equity  Fund 
Inc.:  Latin  America  investment  Fund  Inc.: 
Argentina  Fund  Inc.:  Brazilian  Equity  Fund  Inc.; 
Brazil  Fund  Inc.:  Chile  Fund  Inc.;  Mexico  Equity 
and  Income  Fund  Inc.:  and  Mexico  Fund  Inc. 


December  31. 1991.  The  Index  value  is 
calculated  by  sununing  the  prices  of  the 
component  securities  and  then  dividing 
by  a  divisor  that  yielded  an  index  value 
of  100.00  as  of  that  date.  The  value  of 
the  Index  at  the  close  on  June  15, 1994, 
was  151.69. 

The  bidex  will  be  calculated  by  CBOE 
or  its  designee' on  a  real-time  basis  using 
last-sale  prices  and  will  be  disseminated 
every  15  seconds  by  the  Exchange.  If  a 
compoiient  closed-end  fund  is  not 
currently  being  traded,  the  most  recent 
price  at  which  the  closed-end  fund 
traded  will  be  used  in  the  Index 
calculation. 

Maintenance 

The  Index  will  be  maintained  by  the 
Exchange.  To  maintain  continuity  in  the 
Index  following  an  adjustment  to  a 
component  security,  the  divisor  will  be 
adjusted.  Changes  which  may  result  in 
divisor  changes  include,  but  are  not 
limited  to,  certain  rights  issuances. 

The  Exchange  states  that  the  Index 
will  be  reviewed  on  approximately  a 
monthly  basis  by  the  CBOE  staff.  Th6 
Exchange  may  change  the  composition 
of  the  Index  at  any  time  or  from  time  to 
time  tojreflect  the  changes  affecting  the 
components  of  the  Index  or  the 
emerging  Asian  and  Latin  American 
markets  generally.  If  it  becomes 
necessary  to  remove  a  component  from 
the  Index,  every  effort  will  be  made  to 
add  a  closed-end  fund  that  preserves  the 
character  of  the  Index.  In  such 
circumstances,  the  CBOE  will  take  into 
account  the  capitalization,  liquidity, 
volatility,  and  name  recognition  of  the 
proposed  replacement  closed-end  fund. 
The  E.xchange  will  most  likely  maintain 
25  closed-end  funds  in  the  Index  at  all 
times. 

Long-Term  Index  Options 

In  addition  to  Index  options  on  the 
full-value  of  the  Index,  the  Exchange 
also  proposes  to  list  long-term  Index 
option  series  ("LEAPS")  as  provided  in 
CBOE  Rule  24.9.  and  reduced-value 
Index  LEAPS  for  which  the  underlying 
value  would  be  computed  at  one-tenth 
(Vio)  of  the  value  of  the  Index.  The 
current  and  closing  Index  value  of  any 
such  reduced-value  Index  LEAPS  will, 
after  such  initial  computation,  be 
rounded  to  the  nearest  one-hundredth. 
Other  than  the  reduced  value,  all  other 
specifications  and  calculations  for  the 
reduced-value  Index  LEAPS  will  remain 
the  same. 

Exercise  and  Settlement 

Index  options  will  have  European- 
style  exercise  and  will  be  "A.M. -settled 
index  options"  within  the  meaning  of 
the  rules  in  Chapter  XXIV  of  the 


Exchange's  rules.'  The  CBOE  proposes  f 
to  amend  Rule  24.9  to  refer  speclHcally 
to  Emerging  Markets  Index  options.  The 
Exchange  states  that  the  proposed  Index 
options  would  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month.  Thus,  the  last  day  for 
trading  in  an  expiring  series  will  be  the 
second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date- 
Exchange  Rules  Applicable 

Except  as  modified  in  the  proposal, 
the  Rules  in  Chapter  XXIV  of  the 
Exchange's  Rules  regarding  narrow- 
based  indexes  will  be  applicable  to 
Index  options.8  Pursuant  to  Exchange 
Rule  24.4A,  Index  option  contracts 
based  on  the  Emerging  Markets  Index 
will  be  subject  to  the  position  limits  of 
10,500  contracts.^  For  purposes  of 
position  and  exercise  limits.  Index 
LEAPS  will  be  aggregated  with  Index 
options  on  a  one  for  one  basis.  Under 
the  proposal,  ten  reduced-value  Index 
LEAPS  contracts  will  equal  one  full- 
value  Index  option  or  Index  LEAP  for 
purposes  of  aggregating  positions.  The 
Exchange  represents  that  it  has  the' 
necessary  systems  capacity  to  support 
new  options  series  that  would  result 
from  the  introduction  of  Index  options 
and  Index  LEAPS. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act.'"  in  particular,  in  that  it  will 
provide  investors  with  an  opportunity 
to  invest  in  options  based  upon  the 
Emerging  Markets  Index  pursuant  to 
rules  designed  to  prevent  fraudulent 
and  manipulative  acts  and  piractices. 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  facilitating 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 

(B>  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


'  Undtr  CBOE  Rule  24.9.  A.M.-settled  index 
options  are  settled  based  on  an  index  value  derived 
from  opening  prices  on  the  last  day  of  trading  prior 
to  expiration. 

"  See  Amendment  No.  1,  supm  note  3. 

•"iStl.S.C.  78f(bl(5)(i988). 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  TimiDg  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 
as  to  which  the  Exchange  consents,  the 
Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-19  and  should  be 
submitted  by  September  16, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc  94-21007  Filed  8-2^94;  8:45  ami 
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[Release  No.  34-34553;  International  Series 
Release  No.  701;  File  No.  SR-CB0E-«4- 
20] 

Self-negulatory  Organizations;  Notic« 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to  the 
Listing  and  Trading  Options  on  the 
CBOE  Emerging  Asian  Markets  Index 

.August  19. 1994 

Pursuant  to  Section  19(b)n)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder .2 
notice  is  hereby  given  that  on  June  30, 
1994,  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  IE  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
August  18, 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  provided  in  Exchange  Rule  24.2, 
"Designation  of  the  index,"*  the  CBOE 
proposes  to  list  for  trading  options  on 
the  CBOE  Emerging  Asian  Maiiiets 
Index  ("Emerging  Asian  Markets  Index" 
of  "Index").  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ExrJiange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


"  17  OR  200.30-3^)02)  (1993). 


MStlS.C.  78sn))(l)(1968). 

-17rFK240.19l>-1(1991). 

'In  Amendment  No.  1.  the  Exrhar>ge  proposes  lo 
t.-f'at  the  CBOE  Emerging  Asian  MarkeU  Indei  aa  a 
naiTow-baaed  index  for  purpose*  of  margin  and 
position  limit  treatment.  Pursuant  to  CBOE  Rule 
24. 4A.  the  position  limit*  for  the  CBOE  Emerging 
Asian  Markets  Index  would  initially  t)e  aet  at  10.500 
contracts.  See  Letter  from  Eileen  .Smith.  Director, 
Product  Development,  Research  Department  CBOE. 
lo  Brad  Hitter.  Attorney.  OfTica  of  Market 
Supervision,  Division  of  Market  Regulation. 
Commis.<i:on.  dated  August  18,  1994  ("Amendment 
No.  1"). 

"  Exchange  Rul«  24.2  provides.  In  pan.  Ibal  the 
Commission  must  approve  a  particular  index  upon 
whicfa  options  are  traded. 


places  specified  in  Item  FV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B),  and  [C]  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European -style* 
index  options  on  the  Emerging  Asian 
Markets  Index.  The  Index  will  initially 
consist  of  16  closed-end  funds  which 
invest  in  the  slocks  of  firms  in  the 
emerging  Asian  economies.  According 
to  the  Exchange,  no  proxy  for  the 
performance  of  these  emerging 
economies  is  currently  available  in  the 
U.S.  derivatives  markets.  The  Exchange 
believes,  therefore,  that  options  on  the 
Index  will  provide  investors  with  a  low- 
cost  means  of  participating  in  the 
performance  of  these  markets  and/or 
hedging  against  the  risk  of  Investing  in 
the  Asian  emerging  markets. 

Index  Design 

The  Emerging  Asian  Markets  Index 
will  initially  consist  of  16  closed-end 
funds."  All  of  the  closed-end  fund 
components  of  the  Index  currently  trade 
on  the  New  York  Stock  Exchai^. 

As  of  June  15, 1994,  the  closed-end 
funds  comprising  the  Index  ranged  in 
market  capitalization  from  a  low  of 
$49,4  million  to  a  high  of  $589.4 
million.  The  average  capitalization  as  of 
that  date  was  $214,5  million.  The 
closed-end  fund  aocotmting  for  the 
largest  percentage  of  the  total  weighting 
of  the  Index  on  that  date  was  the  Thai 
Fund  bic  (10.60%).  while  the  smallest 
was  the  Jakarta  Growth  Fund  Inc.. 
(3.52%). 

Calculation 

The  Index  is  price-weighted  and 
reflects  changes  in  the  prices  of  the 
components  relative  to  the  base  date  of 
December  31, 1991.  The  Index  value  is 
calculated  by  summing  the  prices  of  the 
component  securities  and  then  dividing 
by  a  divisor  that  yielded  an  index  value 
of  100.00  as  of  that  date.  The  value  of 
the  Index  at  the  close  on  June  15. 19<M, 
was  155.07. 


»  European-style  options  can  only  be  exertiiwd 
during  a  sped  Red  period  tiefore  the  opitoos  expire. 

■Ttie  components  of  the  Index  are  the:  Asia 
Pacific  Fund:  Asia  Tigers  Fui>d  Inc.:  China  Fund 
Inc.:  Greater  China  Fund  Idc^  |«rdUw  Planing 
Ciilna  Region  Fund  Inc.;  Morgan  StanWy  India 
Fund;  Indonesia  Fund  Inc.;  ]aikarta  Growth  F\i.ad 
Inc.:  Korea  Fund  Inc.;  Korea  Equity  Fund  Inc.; 
Malaysia  Fund  Idc;  First  PbilipptrM  Fund  inc.; 
Singapore  Fund  inc.;  ROC  Taiwan  Fund,  Taiwan 
Fund  Inc.;  and  Thai  Fund  Inc 
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The  Index  will  be  calculated  by  CBOE 
or  its  designee  on  a  real-time  basis  using 
last-sale  prices  and  will  be  disseminated 
every  IS  seconds  by  the  Exchange.  If  a 
component  closed-end  fimd  is  not 
currently  being  traded,  the  most  recent 
price  at  which  the  closed-end  fund 
traded  will  be  used  in  the  Index 
calculation. ' 

Maintenance 

The  Index  will  be  maintained  by  the 
Exchange.  To  maintain  continuity  in  the 
Index  following  an  adjustment  to  a 
component  security,  the  divisor  will  be 
adjusted.  Changes  which  may  result  in 
divisor  changes  include,  but  are  not 
limited  to.  certain  rights  issuances. 

The  Exchange  states  that  the  index 
mil  be  reviewed  on  approximately  a 
monthly  basis  by  the  CBOE  staff.  The 
Exchange  may  change  the  composition 
of  the  Index  at  any  time  or  from  time  to 
time  to  reflect  the  changes  affecting  the 
components  of  the  Index  or  the 
emerging  Asian  markets  generally.  If  it 
becomes  necessary  to  remove  a 
component  from  the  Index,  every  effort 
will  be  made  to  add  a  closed-end  fund 
that  preserves  the^Jiaracter  of  the  Index. 
In  such  circumstances,  the  CBOE  will 
take  into  accoimt  the  capitalization, 
liquidity,  volatility,  and  name 
recognition  of  the  proposed  replacement 
closed-end  fund.  The  Exchange  will 
most  likely  maintain  16  closed-end 
funds  in  the  Index  at  all  times. 

Long-Term  Index  Options 

In  addition  to  Index  options  on  the 
full-value  of  the  Index,  the  Exchange 
also  proposes  to  list  long-term  Index 
option  series  ("LEAPS")  as  provided  in 
CBOE  Rule  24.9.  and  reduced-value 
Index  LEAPS  of  which  the  underlying 
value  would  be  computed  at  one-tenth 
(Vio.i,)  of  the  value  of  the  Inde.x.  The 
current  and  closing  Index  value  of  any 
such  reduced- value  Index  LEAPS  will, 
after  such  initial  computation,  be 
rounded  to  the  nearest  one-hundredth. 
Other  than  the  reduced  value,  all  other 
specifications  and  calculations  for  the 
reduced-value  Index  LE.\PS  will  remain 
the  same. 

E.xercise  and  Settlement 

Index  options  will  have  European- 
style  exercise  and  will  be  "A.M. -settled 
index  options"  within  the  meaning  of 
the  rules  in  Chapter  XXIV  of  the 
E.xchange's  rules.'  The  CBOE  proposes 
to  amend  Rule  24.9  to  refer  specifically 
to  Emerging  Asian  Markets  Index 
options.  The  Exchange  states  that  the 


proposed  Index  options  would  expire 
on  the  Saturday  following  the  third 
Friday  of  the  expiration  month.  Thus, 
the  last  day  for  trading  in  a  expiring 
series  will  be  the  second  business  day 
(ordinatily  a  Thursday!  preceding  the 
expiration  date. 

Exchange  Rules  Applicable 

Except  as  modified  in  the  proposal, 
the  Rules  in  Chapter  XXIV  of  the 
Exchange's  Rules  regarding  narrow- 
based  index  will  be  applicable  to  Index 
options.*  Pursuant  to  Exchange  rule 
24.4A,  Index  option  contracts  based  on 
the  Emerging  Asian  Markets  Index  will 
be  subject  to  position  limits  of  10.500 
contracts.^  For  purposes  of  position  and 
exercise  limits,  Index  LEAPS  will  be 
aggregated  with  Index  options  on  a  one 
for  one  basis.  Under  the  proposal,  ten 
reduced-value  Index  LEAP  contracts 
will  equal  one  hill-value  Index  option  or 
Index  LEAP  for  purposes  of  aggregating 
positions.  The  Exchange  represents  that 
it  has  the  necessary  systems  capacity  to 
support  new  options  series  that  would 
result  from  the  introduction  of  Index 
options  and  Index  LEAPS. 

The  Ebcchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act.*°  in  particular,  in  that  it  will 
provide  investors  with  an  opportunity 
to  invest  in  options  based  upon  the 
Emerging  Asian  Markets  Index  pursuant 
to  rules  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordinetion  with  persons  facilitating 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory- Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vvith  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-20  and  should  be 
submitted  by  September  16. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated  . 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary- 

[FR  Doc.  94-21006  Filed  8-25-94:  8:45  am) 

BILUNG  CODE  B010-01-M 


'  Under  CBOE  Rule  24.9.  A.M.-s«tled  index 
options  are  wttled  baaed  on  an  index  value  derived 
from  opening  prices  on  the  last  day  of  trdding  prior 
to  e.xpiration. 


"ie*"  .Amendment  No.  1.  Supra  note  3. 

"Id. 

'"  15  L'ii.C.  r8f;bKS|(  19881. 


•>  17  CFR  200.30-3(al(12)  (19931. 


[Release  No.  34-34563;  File  No.  8fM;HX- 
94-151 

SeH-Regulatory  Organlzatfons; 
Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  Corporate 
Governance  Issues 

August  19, 1994. 

On  June  23, 1994,  the  Chicago  Stocit 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ( ■Act")i  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change  to 
amend  certain  provisions  of  its 
Constitution  relating  to  corporate 
governance  issues.  On  June  30, 1994, 
the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  in  order  to  narrow 
the  scope  of  the  original  filing.^ 

The  proposed  rule  change,  including 
Amendment  No.  1,  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  34379  (July  14, 1994),  59  FR 
37110  (July  20, 1994).  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  prop<»ed  rule 
change  on  an  accelerated  basis. 

The  CHX's  Board  of  Governors 
("Board")  is  responsible  for  managing 
the  business  of  the  Exchange  and  is 
vested  with  all  the  powers  necessary  for 
the  government  of  libe  Exchange,  the 
regulation  of  the  business  conduct  of 
members  and  member  organizations  and 
the  promotion  of  the  welfare,  objects 
and  purposes  of  the  Exchange.* 
Currently,  the  Board  consists  of  twenty- 
four  elected  Governors,  plus  the  Vice 
Chairman  of  the  Board  and  the 
President  of  the  Exchange.'  Of  the 
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•  15  U.S.C  7to(bMl)  (1968). 

•<  17  CFR  240.19b-*  (1991). 

'See  letter  from  David  T.  Rusoff.  Attomoy,  Foley 
&  Lardner.  to  Sandra  Sciola,  Special  Couiuel. 
Division  of  Market  Regulation,  SEC,  dated  June  29, 
1994  ("Amendment  Na  1"). 

••  See  Article  01,  Sec  1  of  the  CHX  Constitution. 

'  See  Article  m.  Sec.  2  of  the  CHX  Constitution. 
The  Chairman  of  the  Board  U  appointed  by  the 
Board  from  among  the  elected  Governor*.  Id.  Since 
1992,  the  Chairman  baa  served  in  a  non- 
management  capacity  and  baa  beu  primarily 
responsible  for  Board  ovtrsight  of  management 
perfonnance.  See  Sacuritlea  Kxrhai^  Act  Release 
No.  31633  (Decambar  22. 1992),  57  FR  62402 
(December  30, 1992)  (Pile  No*.  SR-MSE-92-12  and 
SR-MSE-02-1 3X  The  Vice  Chairman  of  the  Board 
is  elected  by  the  membership  and  must  be  active 
on  the  Door  of  tha  Ewfaaaga.  Sa»  ArL  m.  Sac.  2  of 
the  CHX  Coostitutloa.  The  Vlo*  Qwinnaa  has  the 
power,  subtact  to  Board  approvaL  to  appoint 
individuals  to  larva  on  oMtata  B^t'^ry 
committee*.  See  Art  VL  Sac  3  of  the  CKX 
Constitution.  Piaalty.  the  PraeideM  of  tbe  Bxchaaga 
b  appointed  by  tha  Board  to  tarra  ai  lU  ptawara. 


twenty-four  Governors,  sixteen  must  be 
members,  general  partners  of  member 
firms  or  officers  of  member  corporations 
("member  Governors");  and  eight  must 
be  unaffiliated  with  the  Exchange  or  any 
broker-dealer  in  securities  ("non- 
member  Governors").*  The  CHX 
Constitution  also  requires  that  nine  of 
the  sixteen  member  Governors  be  from 
the  Chicago  area,  at  least  three  of  whom 
must  be  active  on  the  floor  of  the 
Exchange,  and  that  seven  member 
Governors  be  from  outside  the  Chicago 
area.' 

The  CHX  proposes  to  amend  its 
Constitution  to  achieve  a  governance 
structure  under  which  the  Exchange  and 
its  wholly-owmed  subsidiaritis.  the 
Midwest  Clearing  Corporation  ("MCC") 
and  the  Midwest  Securities  Tnist 
Company  ("MSTC"),8  will  be  able  to 
operate  as  a  single,  coherently  run 
business."  In  effect,  the  proposed  rule 
change  will  enable  the  same  individuals 
to  serve  on  the  Boards  of  the  Exchange, 
MCC  and  MSTC. 

Under  the  proposed  amendments  to 
the  CHX  Constitution,  five  Governors 
will  be  added  to  the  Exchange's  Board, 
for  a  total  of  twenty-nine  elected 
Governors  plus  the  Vice  Chairman  and 
the  President.io  The  proposed  rule 
change  also  will  create  a  new  category 
of  Governor  to  represent  MCC  and 
MSTC  participants  in  the  governance 
process.''  Thus,  upon  approval  and 
implementation  of  these  proposals,  the 
Board  will  include  one  additional  non- 


The  President  is  the  chief  executive  ofBcer  of  tb« 
EMiiange  and  cannot  be  a  member  or  afRlialed  with 
a  member  organization  during  his  or  ber 
incumbency.  See  An  VI.  Sec.  4  of  the  CHX 
Constitution. 

»  See  Article  m.  Sec.  2  of  the  CHX  Constitution. 
For  purposes  of  Board  elections,  the  twenty-four 
Governors  are  divided  Into  three  dasses.  as  follows: 
there  are  five  member  Governors  and  three  non- 
member  Governors  in  Classes  1  and  ID;  there  are  sbc 
member  Governors  and  two  non-member  Governors 
in  Class  U.  Id. 

'  See  Article  IV,  Sec  4(b)(i)  of  the  CHX 
Constitution. 

•Portliscussion  of  corresponding  amendments  to 
the  By-Laws  of  MCC  and  MSTC,  see  Securities 
Exchange  Act  Release  No.  34427  ()ulv  21.  1994).  59 
FR  38653  (July  29. 1993)  (File  Nos.  S'R-MCC-94- 
07  and  SR-MSTC-94-09)  ("MCC/MSTC  Proposal"). 

•The  (30t  has  Indicated,  however,  that  the 
Exchange  and  Its  substdianes  will  continue  to  be 
separate  legal  entities.  Telephone  conversation 
between  David  T.  RusofI,  Attorney,  Foley  k 
Lardnar,  and  Beth  A.  Stekler,  Attorney.  Division  of 
Market  Regulation.  SEC  on  August  10. 1994. 

"•The  proposed  rule  change  will  not  affect  the 
powers  of  the  CHX  Board.  $ee  tupm  note  4  and 
accompanying  text,  or  tha  method  of  selection  and 
duties  of  the  Exchange's  senior  ofBcar*.  See  tupro 
DotaS. 

"The  Exchange  ha*  propoeed  confanmii^ 
changes  to  Mber  Constitutional  provlsiaiM  in  order 
to  reflect  tbTaaatlon  of  the  naw  participant 
Goveraor  catagory.  Saa.  ».g..  Artida  IV,  Sac  S 
("Umitation  on  Servioa")  and  Sac  7  ("Nomination* 
by  Members"). 


member  Governor  and  four  Governors 
who  are  general  partners  or  officers  of 
a  participant  of  MCC  or  MSTC 
("participant  C^vemors")." 

In  terms  of  their  qualifications, 
participant  Governors  must  have 
securities  clearance  and/or  settlement 
expertise,  background  or 
responsibilities.  To  ensure  that  floor 
members  are  not  over-represented  on 
the  Board,  the  Exchange  has  stated  that 
management  will  use  its  best  efforts  to 
ensure  that  the  newly  created 
participant  Governor  positions  will  not 
initially  or  thereafter  be  filled  by  floor 
members.'^ 

Finally,  the  Exchange  proposes  to 
allow  a  participant  Governor  to  be  re- 
categorized  as  a  member  Governor,  or  a 
member  Governor  to  be  re-categorized 
as  a  participant  Ciovemor,  so  long  as 
both  positions  are  within  the  same 
class.'*  The  proposed  rule  change  will 
provide  this  increased  flexibility  only  if 
the  Governor  being  recategorized 
otherwise  meets  the  qualifications  for 
his  or  her  new  position. 

According  to  the  CHX,  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 


"The  five  new  Governors  will  be  divided  among 
the  three  classes,  see  supiD  note  6,  a*  follow*:  iher* 
will  be  one  participant  Governor  In  Claaaa*  1  and 
n.  and  two  participant  Governors  in  Claas  ni;  the 
additional  non-member  Governor  will  be  piacad  in 
Class  n. 

"In  the  event  that  a  floor  member  is  eiadad  to 
fill  a  participani  Governor  position,  the  Exchange 
has  sUted  that  it  will  promptly  notify  the 
Commission.  bi  addition.  If  tb*  Exchane's  best 
efforts  do  not  succeed  In  enenring  that  floor 
members  do  not  fill  participant  Govaraor  poeltiona. 
the  Exchange  is  committed  to  ravlait  thi*  i**u*.  S«v 
letter  from  David  T.  Rusoff.  Attoraay.  Foley  » 
Lardner.  to  Sharon  I.awM>n,  Assistant  Director, 
Division  of  MarkM  Regulation,  SEC  dated  Nly  8. 
1994  ("July  8  Letter"). 

**  See  supm.  notes  8  and  14.  Accordli^  to  the 
Exchange,  the  President  will  recommend  and  the 
Board  (or  Executive  Committee)  must  approve  the 
recategorteation  of  a  Govamor.  Tb*  CHX  has  stated 
that,  after  initial  tmplamantatlon  of  tha  propoeed 
mle  change,  the  recategorteattoa  provision  mainly 
will  be  used  to  help  fill  — '■itfr+w  on  tba  Board 
Telephone  conversation  batwaan  David  T.  RaaoO, 
Attorney.  Foley  *  Lardner.  and  Beth  A.  Stekler. 
Attorney,  Dtviaioa  of  Markai  R««alatk».  SEC  on 
Augu«  17. 1994.  A  raoatagorliatloB  will  not  afiecl 
the  qualification*  for  serving  In  •  glvaa  Board 
position  or  the  length  of  the  GoverrMr's  term. 
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requirements  of  Section  6(b)."  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  Sections 
6(b)(1).  6(b)(3)  and  6(b)(5)  of  the  Act. 
Section  6(b)(1)  of  the  Act  requires  that 
an  exchange  be  organized  and  have  the 
capacity  to  carry  out  the  purposes  of  the 
Act  and  to  comply,  and  to  enforce 
compliance  by  its  members  and  persons 
associated  with  its  members,  with  the 
Act,  the  rules  and  regulations 
thereunder  and  the  rules  of  the 
exchange.  Section  6(b)(3)  of  the  Act 
requires  that  the  rules  of  an  exchange 
assure  the  fair  representation  of  its 
members  in  the  selection  of  its  directors 
and  administration  of  its  affairs  and 
provide  that  one  or  more  directors 
represent  issuers  and  investors  and  not 
be  associated  with  a  member  of  the 
exchange  or  a  broker-dealer.  Finally. 
Section  6(b)(5)  of  the  Act  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed,  in  general,  to 
protect  investors  and  the  public  interest. 

In  the  Commission's  opinion,  changes 
in  the  composition  of  the  board  of 
governors  of  a  national  securities 
exchange  typically  raise  difficult 
regulatory  issues,  due  to  the  board's 
special  role  and  responsibilities  in 
managing  the  business  of  an  exchange 
and  in  ensuring  that  the  exchange 
fulfills  its  obligations  under  the  Act.*^ 
Accordingly,  before  the  Commission  can 
approve  a  proposed  board 
reorganization,  the  Commission  must  be 
satisfied  that  all  exchange 
constituencies,  including  the  public,  are 
fairly  represented  in  its  eovemance.i^ 

After  careful  review,  the  Commission 
believes  that  the  CHX  proposal  should 
allow  the  Exchange  and  its  subsidiaries 
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•»  15  U.S.C78flbl  (19881. 

'•-For  discussion  of  the  powers  of  the  CHX  Board, 
see  supra,  notes  4-5  and  accompanying  text. 

"The  Commission  previously  has  indicated  that 
allowing  a  single  constituency  (o  domindle 
exchange  governance  may  be  inconsistent  with  the 
requirements  of  the  Act  See.  e.g..  Securities 
Exchange  Act  Release  No.  22058  (May  21. 1985).  50 
FR  230M  (May  30. 1M5)  (File  Nos.  SR-CBOE-84- 
15  and  SR-CBOE-«4-16)  (disapproving  proposed 
rule  change  (o  increase  the  minimum  number  of 
floor  directors  on  the  Board  of  the  Chicago  Board 
Options  Exchange  (••CBOE")  and  approving 
proposed  rule  change  to  provide  for  election  of  a 
fk>or  nrnnber  to  be  the  CBOE's  Executive 
Committee  Chaimwn)  ("CBOE  Order").  See  also 
Securities  Exchange  Act  Release  Nos.  31633 
(December  22.  1992).  S7  FR  62402  (December  30. 
1992)  (File  Noa.  SR-WSE-92-12  and  SR-MSE-92- 
13)  (approving  proposed  rule  change  to  increase 
divenity  ofjwesentation  on  the  Exchange's 
NominaHfiaCohwnittee.  Executive  Committee  and 
Ao  limit  the  position  of  Vice 
/  members  and  to  sevise  the  duties 
„  )"s  other  senior  ofTicers)  ("1992 
Exchange  Order"):  and  33901  (April  12.  1994).  59 
''"■ISSae  (April  19. 1994)  (File  No.  SR-CHX-93- 

nspproving  proposed  rule  change  to  provide, 
among  other  things,  more  flexibility  in  the 
appointment  of  Governors  to  the  Executive  and 
Finance  Committeev). 


to  operate  more  efficiently.  In  addition, 
the  Commission  has  concluded  that  the 
proposed  rule  change  strikes  an 
appropriate  balance  between  the  various 
constituencies  of  the  CHX  »e  and. 
therefore,  is  consistent  with  the  Act's 
requirements.  The  Commission's 
reasons  for  reaching  these  conclusions 
are  set  forth  in  more  detail  below. 

The  Commission  recognizes  that  the 
CHX  and  its  clearing  corporation  and 
trust  company  subsidiaries  generally  are 
viewed  as  parts  of  one  "Exchange 
complex."  Among  other  things,  the 
CHX.  MCC  and  MSTC  share  certain 
facilities,  systems  and  financial 
services.  •«  Under  the  current 
governance  stnicture,  however,  the  CHX 
has  found  that  having  different 
Governors  serve  on  the  Board  of  each 
organization  can  complicate  strategic 
planning  for  the  "complex"  and  may 
create  certain  inefficiencies  in  the 
development  and  implementation  of 
policy,2o  In  order  to  address  these 
issues,  the  proposed  rule  change  will 
enable  the  same  individuals  to  serve  on 
the  Board  of  the  CHX  and  its 
subsidiaries. 21  The  Commission 
therefore  believes  that  the  CHX  proposal 
should  foster  greater  coordination  in 
decision  making  among  the  Exchange. 
MCC  and  MSTC. 

More  importantly  for  purposes  of  the 
Act's  requirements,  the  Commission 
finds  that  the  new  Board  will  continue 
to  be  representative  of  the  CHX  and  its 
various  constituencies.^^  Specifically, 
the  Commission  has  concluded  that,  as 
a  practical  matter,  the  proposed  rule 
change  should  maintain  existing  levels 
of  public  participation  on  the  CHX 
Board  tnd  should  prevent  floor 
domination  of  the  governance  of  the 
Exchaage.23 

First,  although  the  Commission  would 
be  concerned  by  a  significant  increase  in 


•"For  purposes  of  this  order,  the  Commission  has 
limited  its  discussion  to  the  adequacy  of 
representation  of  Exchange  constituencies  (i.e..  the 
public,  floor  members  and  "upstairs"  members). 
For  further  discussion  of  the  adequacy  of 
representation  of  participants,  tee  MCC/MSTC 
Proposal,  supra  note  S. 

'"Telephone  conversation  between  David  T. 
Rusoff.  Attorney.  Foley  ft  Ljuxlner.  and  Deth  A. 
Stekler.  Attorney.  Division  of  Market  Regulation. 
SEC.  on  August  17. 1994. 

"•Id 

='  As  noted  above,  however,  the  exchange,  the 
clearing  corporation  and  the  trust  company  will 
continue  to  be  separate  legal  entities  and  to  hold 
separate  Board  meetings.  See  supm,  note  9. 

"  As  noted  above,  see  supra  note  18.  the 
Commission's  analysis  herein  is  limited  to  the 
impact  o(  the  proposed  rule  change  on  the  relative 
representation  of  the  public,  floor  members  and 
"upstair*"  members  on  the  CHX  Board. 

^ '  Prior  Commission  decisions  regarding 
corporate  governance,  see  supra  note  17.  largely 
have  turned  on  these  principles.  See,  e.g..  CBOE 
Order  and  1992  Exchange  Order. 


the  proportion  of  securities 
professionals  on  an  exchange's  board, 
the  Commission  does  not  believe  that 
the  CHX  proposal  favors  professionals  at 
the  expense  of  the  public.  The 
Commission  notes  that  the  CHX  Board 
presently  consists  of  sixteen  member 
{i.e.,  industry)  Governors  and  eight  non- 
members  (i.e..  public)  Governors.  As 
amended,  four  participant  Governors 
and  one  non-member  Governor  will  be 
added  to  the  Board,  for  a  total  of  twenty 
industry  and  nine  public 
representatives.  On  that  basis,  the 
Commission  agrees  with  the  Exchange's 
argument  that  the  proposed  rule  change 
will,  in  effect,  maintain  the  current 
balance  between  those  constituencies.^* 
The  Commission  therefore  finds  that  the 
CHX  proposal  is  consistent  with  the  fair 
representation  and  the  protection  of 
investors  and  the  public  interest. 

Similarly,  basea  on  certain 
commitments  made  l^  the  CHX,  the 
Commission  is  satisfied  that  the 
proposed  rule  change  will  not  be  used 
as  an  indirect  means  to  achieve  floor 
domination  of  the  Board.  The 
Commission  recognizes  that  many  MCC 
or  MSTC  participants  are  also  CHX 
members  and,  in  that  capacity,  may  be 
active  on  the  floor  of  the  Exchange.  Due 
to  the  Commission's  long-standing 
concerns.  Exchange  management  has 
committed  to  use  its  best  efforts  to 
ensure  that  the  participant  Governor 
positions  will  not  be  filled  by  floor 
members  upon  implementation  of  the 
proposed  rule  change  or  in  the  future.  *» 
The  Commission  believes  that  these 
commitments  should  be  sufficient  to 
prevent  floor  members'  interests  from 
being  over-represented  in  the 
governance  of  the  Exchange.  Finally, 
although  the  proposal  will  allow 
Governors  to  be  recategorized,  the 
Commission  expects  the  CHX  to 
exercise  its  discretion  in  a  manner 
which  is  consistent  with  the  above 
commitments.^*  On  the  conditions  set 


»<  Under  the  proposed  reorganization,  public 
Governors  will  constitute  31%  of  the  CHX  Board, 
as  opposed  to  33%  of  the  existing  Board,  which  is 
a  minor  change. 

»  See  July  B  letter,  supm.  note  13.  In  the  et-ent 
that  a  floor  member  is  elected  to  fill  a  participant 
Governor  position,  the  Exchange  has  stated  that  it 
will  promptly  notify  the  Commission.  In  addition, 
if  the  Exchange's  bwt  effoits  do  not  succeed  in 
ensuring  that  floor  members  do  not  fill  participant 
Governor  position,  the  Exchange  is  commiRed  to 
revisit  this  issue.  Id. 

*•  According  to  the  CHX,  because  both  positions 
must  be  in  the  same  class,  see  supm  note  14,  the 
recategorization  of  a  Governor  will  not  aftect  lie., 
increase  or  decrease)  the  length  of  his  or  her  term. 
Telephone  conversation  between  David  T.  RusofL 
Attorney.  Foley  ft  Lardner.  and  Beth  A.  Stektor, 
Attorney.  Division  of  Market  Regulation,  SBC,  on 
August  18. 1994.  If  the  Board  (ills  a  vacancy  among 
the  Governors,  however,  that  individual  only  serves 
until  the  next  annual  election  meeting.  See  Art.  ID, 


forth  above,  the  Commission  is  satisfied 
that  the  Board  composition  should  be 
sufficiently  diverse  for  it  to  carry  out  its 
obligations  under  the  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendment  No.  1,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing 
thereof  The  CHX  proposal  is  designed 
to  achieve  a  more  coherent  governance 
structure  while  maintaining  fair 
representation  of  Exchange 
constituencies  and  protecting  investors 
and  the  public  interest.  Accelerated 
approval  thereof  will  allow  these 
benefits  to  be  realized  as  soon  as 
possible.  In  addition,  the  proposed  mle 
change  was  published  in  the  Federal 
Register  for  the  full  statutory  period  and 
no  comments  were  received  on  any 
aspect  of  the  proposal. 

It  is  llierefore  ordered,  pursuant  to 
Section  19rb)(2)  of  the  Act, "  that  the 
proposed  rule  change  (SR-CHX-94-15). 
including  Amendment  No.  1,  is 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 

Deputy  Secratary. 

IFR  Doc.  94-21060  Filed  2-2.5-94;  8.45  «m| 
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[Release  No.  34-34555;  File  No.  SR-CSE~ 
94-01] 

August  19.  1994. 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  Cincinnati 
Stock  Exchange,  Inc.  Relating  to  the 
Exchange's  Quality  of  Markets  Policy 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b){l),  notice  is 
hereby  given  that  on  August  1,  1994.  the 
Cincinnati  Stock  Exchange,  Inc  ( "CSE" 
or  "Exchange")  filed  with  the  Securilies 
and  Exchange  Commission 
("Cornioission")  .'Amendment  No.  1  to 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  b»low,  which  Ilf  ms 
have  beeji  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nile 
change  from  interested  persons. 
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Sec.  1  of  rhe  QUC  Con.Mi'utiun  If  j  rri  Hli'snriziitHjn 
crftiites  a  viiuancy  and  that  vacarry  is  niirj  bv  ih- 
Board,  the  Exchange  membi^r'i.'ilp  wii!  roiain  the 
right  to  elect  a  Covrrnor  to  sr-r\  v  the  rcrrainricr  ui 
that  term. 

-- 15  U.S.C.  78s(tji(i)(ia8«l. 
•"17  OR  200  3(>-3(.i!(12)(l<»i). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposes  to  amend  its 
prior  filing  regarding  the  CSE's  policy 
governing  Quality  of  Markets.  The 
following  is  the  text  of  the  proposed 
rule  change,  with  italics  representing 
new  language  to  be  added  and  brackets 
representing  deleted  language; 

D.  Non-Preferencing  Designated  Dealers 
(a)  ITS  Inbound  Aciivify 

IThe  percentage  of  a  non-preferencing 
member  firm's  total  monthly  CSE  trade 
activity  which  consists  of  ITS  inbound 
executions  shall  equal  at  least  5%] 

The  percentage  of  a  non-preferencing 
member  firm's  total  monthly  CSE  trade 
activity  which  consists  of  ITS  inbound 
executions  shall  equal  or  exceed  the 
average  percentage  achieved  by 
preferencing  Designated  Denlers  that 
manually  enter  quotations.  If  there  exist 
no  preferencing  Dealers  on  CSE  that  are 
manually  entering  quotations,  then  the 
percentage  of  a  non-preferencing 
member  firm's  total  monthly  CSE  trade 
activity  which  consists  of  ITS  inbound 
executions  shall  equal  at  least  5%.  For 
the  purpose  of  comparing  ITS  inbound 
activity,  a  rolling  three-month  average 
will  be  used  to  derive  the  percentage  for 
the  DDs  entering  manual  quotations  and 
these  will  'ue  compared  to  the  next 
month  s  percentages  achieved  by  those 
member  firms  using  computer-generated 
quotations. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulator>'  organisation  included 
statements  concerning  the  purpo.se  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  m.ay  be  examined  ji 
the  places  specified  in  Item  IV  below. 
Tb.e  self-regul3tor\-  organization  has 
prepared  summaries,  set  fortii  in 
Sevjiions  A,  B,  and  C  below,  of  the  mo^t 
significant  aspects  of  siu.h  stntemcnts 

A.  Self-Regulatory  Oi^anization's 
Statement  odfthe  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

'     On  February  25,  1994,  the  CSE  filed 
proposed  changes  to  its  qualitv  of 
markets  policy.'  The  proposal  rails  for 


'The  rule  i.hange  wa.s  |)ubl'.>hpil  fo:  puul.c 
corrmipnl  in  See \irities  E.t(;hange  Act  Release-  No 
3 :)»49  I.April  1.  lW4l,  59  FR  16B70  (.NDrii  8.  1994) 


the  elimination  of  autoquoting  and  the 
adoption  of  objective  standards  to 
ensure  that  CSE  specialists  are 
contributing  to  the  national  market 
system.  In  response  to  comments  on  the 
filing,  the  Exchange  proposes  to  amend 
one  component  of  its  new  policy,  the 
Intermarket  Trading  System  ("ITS") 
inbound  execution  rt^quirement. 
Specifically,  the  requirement,  as 
amended,  \\ould  require  that  all 
Designated  Dealers  who  computer- 
generate  their  quotations,  whether  or 
not  they  preference  order  flow,  generate 
the  same  percentage  of  ITS  inbound 
activity  as  preferencing  Designated 
Dealers  who  manually  generate  quotes. 
The  Exchange  believes  that  such  an 
approach  would  more  fairly  allocate  the 
burden  of  improved  performan(,e  across 
all  of  its  specialists. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  A(.t 
in  general  and  furthers  the  obje«.tives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
intended  to  promote  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to 
Amendment  No  1  to  the  proposed  rule 
change. 

III.  Date  of  EfTecliveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  3.5  days  of  the  public  alitm  o1 
this  notice  in  t.he  Federal  Register  it 

withiii  sue  h  other  period  (!)  as  the 
Commission  may  designate  up  to  9u 
days  of  such  date  ii  it  f!:ids  such  lunger 
period  to  h(;  apprcpri.iie  and  publishes 
its  reiisons  for  so  findu^g  or  (ii)  as  to 
which  the  seIf-rpgu!a!ory  organizrition 
con'>ents,  the  Commission  will: 

(A)  By  order  anpro\e  the  pmpo-ed 
rule  change,  or 

(B)  Inslitiite  proceedings  to  determine 
wh^^ther  the  proposed  rule  change 
should  be  cHs.Tpnroved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  size  ( opies  thereof  with  the 
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Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-94-01 
and  should  be  submitted  by  September 
16. 1994. 

For  the  Cocnmission.  by  Ihe  Division  of 
Market  Regulation,  pursuant  to  dt^legated 
authority. 

MWRU**  H.  McFarUnd. 

Depu  ty  Secretary. 

|FR  Doc.  94-21008  Filod  8-25-94;  8:45  ami 

BIUMO  OOOC  M10-91-M 


[RelnM  Na  34-34562:  File  No.  SR-NASO- 
94-34 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Oeaiers,  Inc..  Relating  to  a  Security 
Application  Fee  for  Tfie  PORTAL 
Martcet 

August  19.  1994 
I.  Introduction 

On  June  22. 1994.  the  National 
A.ssot:iation  of  Securities  Dealers.  Inc.. 
("NASD"  or  "A.ssociation").  Hied  with 
the  Securities  and  Exchange 
Commission  ("SEC*  or  "Cornnjission"). 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Ad  of  1934 
("ACT")^  and  Riile  lOb-i  ihereuader.^ 
a  (•roposifd  rule  change  to  amend  The 
PORTAL  Market  Rules,  Schedule  I  lo 
Ibo  NAFD  By-Laws  ("PORTAL  Rules"), 
to  lidd  a  sfturity  applii^iitiun  fae  with 
rt'sp'.;*  I  lo  Securities  subnutted  for 
des.ig.'iition  in  The  PORT.\L  Market. 

Tluf  proposed  rulb  c:hangf;  was 
pubK;ihpd  forcomiiiont  in  Securities 
Exchange  Act  Release  No.  34297  (July  1. 
1994).  .59  FR  35398  (July  11. 1994).  No 
comments  were  ret:oived  on  the 
proposal. 


'isiJ.S-CjrWbHDdWiS) 

-17U-Ki40.19b-4(ltt91J. 


II.  Description  of  the  Proposal 

The  present  proposal  amends  the 
NASDs  PORTAL  Rules  to  add  a 
security  application  fee  that  would  be 
charged  to  PORTAL  participants  who 
apply  to  (he  NASD  so  that,  when 
appropriate,  a  seciuity  may  be 
designated  in  The  PORTAL  Market. 

The  Nasdaq  Stock  Market,  Inc.. 
operates  The  PORTAL  Market  for  the 
quotation  of  securities  that  are  restricted 
securities^  as  defmed  in  Rule  144(a)(3) 
under  the  Securities  Act  of  1933 
("Securities  Act"),  or  are  securities  that 
are  treated  as  if  restricted. '  In  order  to 
qualify  for  inclusion  in  The  PORTAL 
Maritet,  a-security  that  is  restricted  or 
treated  as  if  restricted  must  be  eligible 
to  be  sold  pursuant  to  Rule  144A  under 
the  Securities  Act,*  be  in  negotiable 
form,  and  be  assigned  a  CUSIP  or  other 
security  identification  number  that  is 
different  from  any  identification  number 
assigned  to  any  unrestricted  securities 
of  the  sane  class.  Designation  of  a 
security  as  a  PORTAL  security  permits 
the  security  to  be  assigned  a  CUSIP 
number  by  Standard  &  Poor's 
Corporation  and  be  cleared  and  settled 
through  the  Depository  Trust  Company. 

Pursuant  to  section  2  of  the  PORTAL 
Rules,  any  PORTAL  participant  may 
submit  an  application  for  security 
designation.  "PORTAL  participants" 
include  PORTAL  dealers,  PORTAL 
brokers,  and  PORTAL  investors.  The 
first  two  categories  of  PORTAL 
participaats  are  required  to  be  brokers 
and  dealers  registered  with  the 
Co.mmission  under  Section  15  of  the 
Exchange  Act  and  members  of  the 
NASD.  The  third  category  of  PORTAL 
participants  are  institutional  investors 
that  are  not  members  of  the  NASD  that 
meet  the  definition  ef  "qualified 
institutional  buyer"  under  Rule  144A. 

The  PG6RTAL  Market  ha.=;  processed 
over  one  thousand  appHcations  for 
designation  as  a  PORTAL  security.  The 
NASD  ha$  operated  The  PORTAL 
Market  since  its  initiation  June  1990 
without  the  imposition  of  any  fs-es  on 
users.  Under  the  present  proposal,  the 
N.X.SO  will  adopt  a  filing  feti  of  S2.0()0 
per  sf^nirity  cpplitujtion  subniittud  plus 

•  1  ar,  il.  IVRTAI.  KuIks.  proviiiej.  ibM  lo  (judlify 
l"(ir  lii.li  tl  oaMKidtxn  and  tcntir.u<H3  lUsi^iwlion  in 
Ihn  I'OXT.Mi,  M.irkHi.  a  seciirisy  .shal!  he  cilhf^  j 
rflstrkifd  snctiriry.  as  dn^nH  in  Rule  144(.i)(r51 
under  ihf  S«i  urities  Att.  or  «  s.-<  r.r.tv  Ihn'.  upon 
issiidpf  •■  drg  coniimiiiilv  'i^Hri  .ifter  unlv  can  In',  sold 
purMi.int  In  Kcj'.'il^ioii  .S  under  ',\;p  .Securities  Ar.t. 
kiili-  U4A.  Br  Hiile  144  unii.  r  the  Securities  Ad. 
(ir  Milrf  in  01  tr...'isaction  exf^oipl  from  the  ngiiirdtiori 
rc'iiirLTntftitt  of  Ihfl  Secur!t;>-.s  Art  pur.su.irt  to 
Sectitm  4  and  nol  involving  any  (lublic  offering. 

'This  proV;  .ion  rp<^iiir>\s  th.ii  the  security  t::..'»'t 
th«'  ■'('iirmi!jiliiy"<ind  "information  dalivery 
rc<jiiirumonl|i"  of  R.jif  144A(dl  (3)  sad  (4|  under  Ihe 
.Socurili<i.s  Atl 


$200  for  each  security  identification 
.symbol  assigned  after  the  first  symbol. 
The  fee  for  each  security  identification 
symbol  is  being  established  because 
many  private  offerings  involve 
securities  that  are  sold  in  multiple 
tranches,  each  of  which  is  treated  as  a 
separate  security  that  is  assigned  a 
.separate  identification  symbol,  eveo 
though  they  are  part  of  a  single  private 
offering. 

The  NASD  befieves  the  imposition  of 
a  PORTAL  filing  fee  will  assist  The 
Nasdaq  Stock  Market,  Inc.  to  cover 
continuing  costs  associated  with  the 
operation  of  The  PORTAL  Market, 
including  significant  costs  associated 
with  the  processing  of  security 
applications.  The  processing  of  security 
applications  for  The  PORTAL  Market 
requires  an  immediate  review  of  all 
applications,  as  private  placements  are 
usually  on  a  very  short  time  schpdule. 
Such  review  must  ensure  that  the 
security  meets  all  of  the  requirements  in 
Part  n  of  The  PORTAL  Rules,  as 
discussed  above.  Given  the  efforts 
required  by  The  Nasdaq  Stock  Market. 
Inc.  staff,  the  NASD  believes  that  the 
fees  as  proposed  are  appropriate. 

III.  Conunission's  Findings 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  lSACb)(5)  of 
the  Exchange  Act.s  which  requires  that 
the  rules  of  the  Association  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
Association  operates  or  controls.  The 
Commission  believes  that  the  proposed 
rule  change  equitably  applies  a  filing  fee 
to  all  applications  submitted  by 
PORTAL  dealers,  PORTAL  brokers,  and 
PORTAL  qualified  inve.stors  for  the 
designation  of  securities  in  The 
PORTAL  Market.  The  Commission 
believes  the  imposition  of  a  PORTAL 
filing  fee  is  reasonable  in  that  it  should 
assist  The  Nasdaq  Stock  Market.  Inc.,  in 
covering  continuing  costs  a.ssociated 
with  the  operation  of  The  PORTAL 
Market,  including  significant  costs 
associated  with  the  proce.ssing  of 
security  applications  for  the  The 
PORTAL  Market. 

It  is  therefore  ordered,  pursuant  to 
.Section  19(b)(2)  of  the  Act.e  that  the 
proposed  rule  change  (SR-NASD-94- 
39)  is  approved. 

Fi)r  th(!  Ckjmmissidn.  by  the  Division  of 
Market  Riigulation.  pursuant  tn  delegated 
authority.' 


■  r.  U.,S.C.  §78c-3(l«88) 

•  \fi  vs.c.  §  78s;h)(2)  (voeai. 

'  17  (a-R  2nn.30-3<ai(1i!l  (1991). 
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Margaret  II.  McFarland, 

Deputy  Sfcrpt^m. 
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[Release  No.  34-34566;  File  No.  SR-NYSE- 
94-09]  ' 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  to  Amend  Rule  321  to  Clarify 
the  Term  "Control"  and  Amend  Rules 
113, 122  and  321  to  Delete  the  Word 
"Affiliate"  and  Insert  the  Word 
"Subsidiary" 

August  19.  19<t4 

On  March  1.5.  1994.  the  New  York 
StO(.k  Exchange.  Inc..  ("NYSE'"  or 
"Exchange")  suhinitted  to  the  Sei.urilies 
;u-.d  Exch-ange  Commission  ("SEC"  or 
'Clominission").  pursuant  to  Section 
I'ilhld)  ol'tlie  Securities  Exchange  Act 
of  1934  CAcf)'  and  Rule  19b-4 
thereunder.-'  a  proposed  rule  change  to 
clarify  the  term  "(.ontror'  for  the 
purposes  of  Rule  321  and  to  delete  the 
word  "affiliate"  and  insert  the  word 
"subsidiary"  in  Rules  113.  122,  and 
321.' 

The  proposed  rule  change  was 
published  tor  comment  in  Securities 
Exchange  Act  Release  No.  34301  (Juh  1. 
1994),.59  PR  35162  (July  8,  1994).  No" 
comments  were  received  on  the 
proposal. 

Currently.  NYSE  Rule  321  requires  a 
member  or  member  organization  to 
obtain  Exchange  approval  for  the 
formation  or  acquisition  of  an  affiliated 
company.  The  term  "affiliate"  is  defined 
in  NYSE  Rule  321.10  as  "an  entity 
engaged  in  a  securities,  or  kindred 
business  thai  is  controlled  by  a  member 
or  member  organization"  (emphasis 
added).  The  Exchange  is  amending 
NYSE  Rule  321.  as  well  as  Rules  113 
and  122  (that  refer  to  an  affiliate  within 
the  meaning  of  Rule  321),  by 
.substituting  the  term  "subsidiary"  for 
the  term  "affiliate."  The  Exchange 
believes  that  this  non-substantive 
change  will  minimize  confusion  and 
avoid  potential  problems  which  could 
arise  as  a  result  of  differing  definitions 
of  the  term  "affiliate"  and  clarify  that 
the  Rules  do  not  apply  to  parent  or 
sister  companies.* 


•i.sL'..s.(;.  sra,s;b)ii)(iq88) 
•i7aK24().i<jb~i  (igyj). 

'Thp  rule  change  subslilul(>s  the  word 
"subsidiary"  for  the  term  "afriliate"  in 
Commentaries  .10  through  25  in  Rule  321. 

■•For  example,  the  Act  defines  an  "af.Hlia'e  '  a.s  "a 
person  that  directly,  or  indirectly  through  one  ur 
more  intermediaries,  contnils  or  ii  controlled  by.  or 
is  under  common  control  with,  the  person 
specified"  (emphasis  added!  See  17  OR  240  1 2b- 
2(1943). 


In  addition,  the  Exchange  is  amending 
the  definition  of  "control"  for  purposes 
of  NYSE  Rule  321.10.  Current!  v.  control 
is  presumed  if  a  member  or  member 
organization  owns  25%  or  more  of  the 
voting  securities  of  an  entit\  or  is 
entitled  to  receive  25';(.  or  more  of  the 
net  profits.  Under  NYSE  Rule  2. 
however,  control  would  also  he 
presumed  if  an  associated  pi-rson  is  a 
director,  generni  partner  or  principal 
executive  officer  or  another  entilv."*  The 
Ex(  hange  bf;lieves  it  is  appropriate  to 
include  general  partner  status  in  the 
presumption  of  control  for  purpo.ses  of 
Rule  321.10. 

The  Commission  finds  ihrit  the 
proposed  rule  (.hange  is  consistent  with 
the  requirements  of  the  .'\(  t  and  the 
rules  rsnd  regulations  thf-rcunder 
appli(  able  to  a  national  socuritit-s 
exchange,  and,  in  particular,  with  tie 
requirements  of  Section  ri(h)  •■  In 
particular,  the  Commission  bt'lie\es  thi- 
proposal  is  consistent  with  the  Sec  t ion 
filbKS)  requirenients  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  mar.ipulatixe 
acts.  and.  in  general,  to  protect  iiuestors 
and  the  public. 

Specifically,  the  Commission  believts 
substituting  the  term  "subsidiarv"  for 
the  term  "affiliate"  is  a  non-substantive 
change  that  will  clarif\  to  members 
which  formations  or  ac;quisitions 
require  prior  Exchange  approval  under 
NYSE  Rule  321.  In  addition,  the 
Commission  believes  that  including 
general  partner  status  in  the 
presumption  of  control  for  purposes  of 
NYSE  Rule  321  is  consistent  with  other 
Exc:hange  Rules  and  will  facilitate 
Exchange  oversight  of  funcjtionally 
equivalent  transactions. 

It  is  therefore  ordered,  pursuant  to 
.Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-NYSE-94- 
09)  is  approved. 

For  the  (commission,  by  ttic  1>:\  ision  of 
Market  Regulation,  pursuant  tti  (iolcgati-d 
aiithoiity." 

IFR  Dt,r.  94-21061  Filed  8-25-94.  845  am] 
BILUNG  CODE  801(MI1-M 


■  I'r.der  NV.SE  Rule  2.  a  persi  n  :s  pn-sunwd  to 
(onlroi  another  person  if  si.i  h  per.sn-.  directly  or 
indirei  l!y:  (1 1  has  the  ri^h;  to  Mite  ^S  (lercenl  or 
more  of  the  vo'mg  securities.  (21  is  er'i'led  to 
receive  25  ['.ercenl  or  more  oi  the  net  pniHt.s  or  ( j' 
is  a  diredor.  general  parltie:  or  priiicipal  e\pt  ulive 
offue!  (or  persons  oi  c  upying  a  si'nil.:r  staius  or 
performing  sjrul.ir  funt  tion'-)  ol  the  otr.'  '  person 

•  15  ISC   §78f(l.)(19HHi 

ISl'.SC.  §78s(b)(2)(198HJ. 
'  17  CFR  21X)  30-ril.ilil2i  (1Q93I 


{Release  No.  34-34567;  File  No.  SR-PHLX- 
94-36] 

Self-Regulatory  Organizations;  Notice 
of  Filirtg  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  By-Law  Articles  IX  and  X 
Respecting  the  Trustees  of  the  Stock 
Exchange  Fund  and  the  Executive 
Committee 

August  1«.  14')4 

Pursuant  to  .Se<  tion  19(h)(l]  of  the 
ScH:urities  Exchange  .'\ct  of  1934 
("Act").  15  U.S.C  78s(b)(l).  notic;e  is 
hereby  given  thai  on  julv  9.  1994,  the 
Philadelphia  St0(  k  Exchange,  Inc:, 
("FHLX  '  or  "Ext  hange")  filed  with  the 
Securities  and  Exc  hange  Corrm.ission 
("SEC"  or  "Commission")  Ilie  proposed 
rule  char.ge  as  described  in  Items  I,  II 
and  III  below,  u  hic'!i  Items  have  be«-n 
prepared  by  the  self-rw.uiatory 
orgaiMzation.  The  Coir.mission  is 
pubiishing  this  notice  to  solicJt 
c;omments  on  the  proposed  r.de  c  hange 
from  interested  persons. 

I.  Self.Rcgulalory  Organization's 
Statpmcnt  of  the  Terms  of  Substancp  of 
the  Proposed  Rule  C;han«;e 

Currently.  Section  <)-l.  "Trustees  oi 
Stock  Exchange  Fund— How 
Appointed"  of  Article  LX.  "Trustees  of 
Stock  Exchange  Fund"  of  the 
Exchange's  By-La\^  s  requires  that  the 
trustees  of  the  Stock  Exchange  Fund 
("Fund")  ini  iude  the  Chairman  of  the 
Exchange's  Board  of  Crovemors,  two 
Vice  Chairmen  of  the  Board  of 
Governors  and  up  to  five  other 
Exchange  members,  all  of  whom  are 
appointed  h\  the  Exchange's  Board  of 
Governors  and  sen  e  for  three  vears  or 
until  a  successor  is  appointed.  The 
PHLX  proposes  to  amend  Section  9-1  to 
allow  two  members  of  the  Exchange's 
Board  of  Governors,  rather  than  two 
\'ic:e  Chairmen,  to  ser\'e  as  trustees  of 
the  Fund  and  to  allow  qualified  non- 
members  to  serve  as  trustees.  In 
addition,  the  PHLX  proposes  to  amend 
Section  10-13.  'Executive  Committee." 
of  By-Law  Article  X.  "Standing 
Committees."  to  delete  the  requirement 
that  the  Exec  ulive  Vic:e  President  of  the 
Exchange  serve  on  the  Exchange's 
Exec:utive  Committee 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  FHL.X  and  at  the 
Commission. 

II.  Self-Regulator\  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatorv  organization  included 
stalemcMits  c  om  erning  the  purpose  of 
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and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(Al  Self-Regulatory  Organizatinn's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  PHLX  states  that  the  proposal  to 
amend  By-Law  Article  IX.  Section  9-1 
will  give  the  Exchange's  Board  of 
Governors  more  flexibility  in  choosing 
trustees  of  the  Fund  by  eliminating  the 
requirement  that  all  trustees  be 
Exchange  members  or  affiliated  with 
member  organizations.  Under  the 
proposal,  the  Board  of  Governors  will  be 
able  to  choose  qualified  persons  with 
investment  management  expertise 
regardless  of  their  status  respecting 
Exciiange  membership  or  affiliation. 

The  proposed  amendment  will  also 
eliminate  the  requirement  that  the 
Exchange's  Vice  Chairmen  serve  as 
Fund  trustees,  to  ease  the  administrative 
burdens  currently  imposed  upon  the 
Vic^  Chairmen.  The  proposal  retains  the 
Board  of  Governors'  oversight  of  the 
trustees  by  continuing  to  require  the 
Chairman  of  the  Boai^  of  Governors  to 
be  a  trustee  and  by  imposing  a  new 
requirement  that  two  other  members  of 
the  Board  of  Governors  be  trustees. 

The  proposed  amendment  to  By-Law 
Article  X.  Section  10-13  deletes  the 
Executive  Vice  President  of  the  PHLX 
from  membership  on  the  Exchange's 
Executive  Committee.  The  PHLX  states 
that  the  Exchange's  management  will 
continue  to  be  represented  on  the 
Executive  Committee  by  the  Exchange's 
President  and  Chief  Executive  Officer. 

The  PHLX  believes  that  the  proposal 
is  consistent  with  section  6  of  the  Act. 
in  general,  and.  in  particular  with 
Section  6(b)(3).  in  that  it  is  designed  to 
assure  a  fair  representation  of  the 
Exchange's  members  in  the 
administration  of  its  affairs  and  to 
provide  that  one  or  more  Fund  trustees 
may  be  representatives  not  a.ssociated 
with  a  member  of  the  Exchange.* 

(Bl  Self-Regulatory  Organization's 
Statenrrent  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


'  T«lephone  ajnversaition  between  Murray  L. 
R(Ks.  Secret  dry.  PHUC.  and  Yvonne  Fraticelli. 
A'lotTiey.  Options  Branch.  Division  of  Market 
Kt^tulatioo.  r>MnmiMion.  on  Kiiy  27.  1994. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

As  a  proposed  By-Law  change,  the 
E.xciiaiige  solicited  comment  from  its 
membership  by  Circular  94-79.  dated 
May  19. 1994.  Receiving  none,  the 
Exchar%e  Board  of  Governors  approved 
the  pn^osal  for  submission  to  the 
Commission. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
ConunwsioQ  Acbon 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
oiiganization  consents,  the  Conimkssiod 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washii^on.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  re$pect  to  the  proposed  rule 
changejthat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  In  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  seif-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
September  16.  1994. 

For  the  Conimi.ssion,  by  the  Division  of 
markfit  Regulation,  pursuant  todelRgaled 
authority,^ 


17  on.  zoa.itf-'MaHiz)  (i<»n|. 


Margaret  H.  McFariand. 

Deputy  Secretary. 

(PR  Doc.  94-21059  Filed  8-25-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity-for 
Hearing;  Chicago  Stock  Exchange, 
Incorporated 

August  22.  1994 

The  above  named  national  securities 
e.Kchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
1 2(0(1  KB)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Atlantis  Plastics,  Inc. 
Class  A  Common  Stock,  S.tO  far  Value 
(File  No.  7-12863) 
Chilgener  S.A. 

American  Depository  Shares,  each 
representing  4  shrs  of  Qimmon  Stock. 
No  Par  Value  (File  No.  7-12864) 
Health  and  Retirement  Properties  Trust 
Sharesof  Beneficial  Interest,  $.01  Par 
Value  (File  Nil.  7-12865) 
NC2MB  Corporation 
Common  StocJt.  S2.50  Par  Value  (Fife  No. 
7-12866) 
F.\ploration  Company  of  Louisiana,  Inc. 
t^immon  Stock.  $.01  Par  Value  (File  No.  7- 
1 2867) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  13. 1994, 
wTitten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
45Q  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  wiH  approve 
the  application  if  it  finds,  based  upon 
all  the  informalion  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to-such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  maricets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathaa  G.  Katz. 

Secretary. 

IFR  Doc  94-21064  Filed  »-25-94;  &4S  am] 
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Serf-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

August  22, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(!'Commission")  pursuant  to  Section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
-  following  securities: 

Voyageur  Colorado  Insurance  Municipal 
Income 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12869) 
KfUey  Oil  &  Gas  F'artners,  LP. 
Depositarv  Units,  No  Par  Value  (File  No.  7- 
12870) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interesed  persons  are  invited  to 
submit  on  or  before  September  13, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  DX. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  thp  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-21063  Filed  8-25-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

August  22,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
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for  unlisted  trading  privileges  in  the 
following  security: 

f>)nsoliilated  Papers,  Inc. 
Common  Stock.  $1.00  Par  Value  (File  ^k). 
7-1 2868) 

This-security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  are  reported  in  the 
consolidated  transaction  reporting 

system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  13, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Feipons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  !5th  Street.  N.W.,  Washington,  DC. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderiy  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  del^ated 
authority. 

Jonathan  G.  Katz, 

Se<rctary. 

jFR  Doc.  94-21066  Filed  8-6-94;  8:45  am) 
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Self-Reguiatory  Organizatk>ns; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange. 
Incorporated 

Augu.st  22.  1994. 

The  above  name  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Chilgennr  S.A. 
American  Depository-  Shares,  Representing 
4  Shares  of  Common  Slock  (File  No.  7- 
12851) 
Shandong  Huaneng  Power  Development  Co. 
Ltd. 
Common  Stock. $01  Par  Value  (File  No.  7- 
12852) 
TVXCokl.  Inc 
Common  Shares.  No  Par  Value  (File  No.  7- 
12853) 
Amax  Gold.  Int. 
Series  B  Conv.  Pfd.  Stock,  $1.00  Par  Value 
(File  No.  7-12854) 
Citicorp 


Dep.  Shares  each  representing  l.lOth  of  a 
share  Ad)  Rate  Cum.  Pfd.  Stock,  No  Par 
Value  (File  No.  7-12855) 
United  .States  Surgical  Corporation 
$2.20  Dep.  Shares  (Each  Representing  'Aoth 
of  a  share  of  Series  A  Conv.  Pfd.  Stock) 
(Dividend  Enhanced  Conv.  Stock-DfiCS) 
(File  No.  7-12856) 
Superior  Surgka!  Miinufacfuring  Co. 
Djmmon  Shares.  $01  Par  Value  (File  No. 
7-12857) 
Trigen  Energy  Corporation 
Qimmon  Shares.  $.01  Par  Value  (File  No. 
7-12858) 
Consolidated  Papers,  Inc. 
Common  Stock  Shares,  $1.00  Par  Valui; 
(File  No.  7-12859) 
Ford  Holdings  inc. 
Depository  Share?  Each  Representing  1.400 
of  a  share  of  Cum.  Pfd  Stock  (Filf  No  7- 
12860) 
(>)mmonwealth  Edison  Company 

$2,425  Cum.  Pfd  Stock  (File  No.  7-12861) 
John  Hanu>  k  Bank  and  Thrift  Opportunity 
Fund 
fAjmrnon  Shares  of  Beneficial  Interest,  No 
Par  Value  (File  No.  7     2862) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  In 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  13,  1994 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Dor.  94-21065  Filed  8-25-94;  8:45  am! 
DtLUMO  CODE  8019-01-M 


[Release  No.  3&-26107] 

Filing  Under  the  Public  Utility  Holding 
Company  Act  of  1935  f  Acr*) 

August  19.  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
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and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
G>mmission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  12. 1994  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  any  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declarationCs).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

(Consolidated  Natural  Gas  Company,  et 
al.  (70-7508) 

Consolidated  Natural  Gas  Company 
("CNG"),  a  registered  holding  company, 
and  its  wholly-owned  subsidiary 
company,  CNG  Financial  Services.  Inc. 
("CNGF").  both  located  at  CNG  Tower. 
625  Liberty  Avenue.  Pittsburgh. 
Pennsylvania  15222-3199,  have  filed  an 
application-declaration  under  Sections 
6(a).  7.  9(a).  10. 12(b).  12(c).  and  13  of 
the  Act  and  Rules  42.  43.  45  and  87-90 
thereunder. 

CNG  and  CNGF  request  authorization, 
through  December  31. 1998.  for  CNGF  to 
finance  the  purchase  of  certain  gas 
utilizing  equipment  ("Gas 
Equipment")'  by  creditworthy 
customers  who  purchase  or  may  be 
expected  to  purchase  gas  directly  or  ' 
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'  The  Gas  Equipment  »o  be  rInd.^cet!  would  fall 
i.nto  one  or  more  of  the  following  categories:  (1) 
**lindyd  Gas  Appliances — the  type  of  standard  gas 
appliances  contemplated  by  Rule  48.  includmg 
such  gas  equipment  as  ranges,  dryers,  waierheaters 
and  furnaces:  (21  New  Technology  Equipment — gas 
equipment  marketed  to  promote  new  or  unfamiliar 
technology  thai  uses  gas  as  a  fuel  (which  could 
include  equipment  using.exisling  technology 
designed  for  a  new  application),  such  as  gas  heat 
pumps,  gas  air  conditioning  and  gas  turbines;  (3) 
Ahemale  Fuel  Equipment— gas  equipment  that 
enables  an  end-user  to  use  natural  gas  as  an 
alternative  to  another  fuel;  such  equipment  would 
include  both  conversion  equipment  necessar>-  to 
convert  non-gas  utilizing  equipment  to  equipment 
that  can  use  gas  as  a  fuel  (e.g..  energy  connective 
apparatus  enabling  a  coal -burning  boiler  to  use  gas 
as  a  fuel)  and  gas  utilizing  equipment  that  is 
manufactured  and  sold  as  a  complete  indivisible 
unit  (e.g..  compact  gas  generators). 


indirectly  from  location  distribution 
companies  ("LDCs")  of  the  CNG 
System.2  In  addition.  CNG  seeks 
authoriaation  to  provide  CNGF  with  up 
to  an  aggregate  of  $25  million  in  funds, 
on  a  revolving  basis,  through  December 
31. 1998.  to  enable  CNGF  to  make  Gas 
Equipment  financing  loans  to  such 
customers.  CNGF  may  obtain  funds 
from  GNG  through  this  date  by  (1) 
selling  CNGF  common  stock.  $10,000 
par  value,  to  CNG;  and/or  (2)  obtaining 
open  account  advances  from  CNG;  and/ 
or  (3)  obtaining  long-term  loans  from 
CNG. 

Open  account  advances  made  to 
CNGF  will  be  made  by  book  entry  only, 
not  evidenced  by  short-term  notes,  and 
will  bear  the  same  interest  rate  as  open 
account  advances  made  to  participants 
in  the  CNG  System  Money  Pool,  a  rate 
equal  to  the  effective  weighted  average 
rate  of  interest  on  CNG's  commercial 
paper  and/or  revolving  credit 
borrowing.  All  such  advances  will  be 
payable  on  demand  and  may  be  prepaid 
at  any  time  without  premium  or 
penalty.  Long-term  loans  to  CNGF  will 
be  evidenced  by  long-term  non- 
negotiable  notes  (which  may  be  book 
entry)  of  CNGF  maturing  over  a  period 
of  time  to  be  determined  by  the  officers 
of  CNG.  with  the  interest  predicated  on 
and  substantially  equal  to  CNG's  cost  of 
funds  for  comparable  borrowings  by 
CNG.  In  the  event  that  CNG  has  not  had 
recent  comparable  borrowings, the  rates 
will  be  tied  to  the  Solomon  Brothers. 
Inc.  Bond  Market  Roundup,  or  to  a 
comparable  rate  index,  on  the  date 
nearest  to  the  time  of  takedown.  All 
such  loans  may  be  prepaid  at  any  time 
without  premium  or  penalty. 

CNG  states  that  it  will  obtain  the 
funds  it  loans  to  CNGF  through  internal 
cash  generation,  issuance  of  long-term 
debt  securities  as  authorized  by 
Commission  orders  dated  April  21.  1993 
(HCAR  No.  25800)  and  April  14.  1994 
(HCAR  No.  26026).  borrowings  under  a 
credit  agreement,  as  authorized  by 
Commission  orders  dated  March  28. 
1991  (HCAR  No.  25283)  and  September 
9. 1992  (HCAR  No.  25626).  or  through 
other  authorizations  approved  or  to  be 
approved  by  the  Commission. 

Applicants  also  seek  authorization  for 
CNGF,  from  time  to  time  through 
December  31, 1998.  to  purchase,  at  par 
from  CNG.  shares  of  CNGF's  $10,000  par 
value  common  stock  previously  sold  to 
CNG  to  obtain  funds,  as  described 


-  The  "CNC  System"  is  comprist-d  of  CNG  and  its 
16  whotly-oumed  subsidiaries.  The  six  local 
distribution  companies  of  the  CNG  System  are;  The 
East  Ohio  Gas  Company.  The  Peoples  Natural  Gas 
Company.  Virjginia  Natural  Gas.  Inc..  Hope  Gas. 
Inc..  West  phio  Gas  Company  and  The  River  Gas 
Company. 


above,  to  hold  such  reacquired  shares  as 
treasury  shares  and  to  resell  such  shares 
to  CNG  at  par. 

Applicants  state  tiiat  customers 
receiving  loans  ("Financing 
Customers")  will  come  primarily  ftt)m 
the  commercial  and/or  industrial  sectors 
and  will  result  mainly  from  contacts 
between  CNG  System  LDCs  and  their 
end-use  customers.^  CNGF  proposes  to 
conduct  its  Gas  Equipment  financing 
activities  both  within  and  outside  of  the 
four  states  of  Virginia.  West  Virginia. 
Pennsylvania  and  Ohio  where  the  CNG 
System  LDC's  are  located  (collectively. 
"LDC  States").  However,  applicants 
state  that  during  the  twelve-month 
period  beginning  on  the  first  day  of 
January  in  the  year  following  the  date 
CNGF  commences  Gas  Equipment 
financing  activities  pursuant  to  a 
Commission  order  issued  in  this  matter, 
and  for  each  subsequent  calendar  year 
thereafter,  total  revenues  of  CNGF 
derived  from  Gas  Equipment  financing 
activities  in  the  LDC  States  will  exceed 
total  revenues  of  CNGF  derived  from 
Gas  Equipment  financing  activities  in 
all  other  states. 

CNGF  will  provide  Gas  Equipment 
financing  to  Financing  Customers  by  (1) 
making  short-term  loans  to  cover  the 
period  of  installation  of  the  Gas 
Equipment  until  permanent  financing 
can  be  obtained  by  the  customer,  or  (2) 
making  long-term  loans  for  a  period  of 
time  not  to  exceed  the  lesser  of  10  years 
or  the  expected  useful  life  of  the 
equipment.  The  aggregate  amount  of  Gas 
Equipment  financing  loans  by  CNGF 
outstanding  at  any  one  time  will  not 
exceed  $25,000,000,  with  an  individual 
customer  financing  limit  of  $5,000,000 
at  any  one  time. 

Loans  to  Financing  Customers  may  be 
secured  or  unsecured  and  will  be  made 
at  a  spread  above  the  cost  of  funds  from 
CNG  in  order  to  cover  CNGF's  costs  and 
earn  a  return  on  its  capital.  CNGF  does 
not  have  any  full-time  employees,  and 
applicants  expect  CNGF  to  obtain 
accounting,  credit,  financial, 
management,  marketing,  operating, 
technical  and  clerical  support,  at  cost. ' 
from  CNG  Service  Company  ("Service 
Company")  pursuant  to  a  written 
service  agreement. 

Northeast  Utilities,  et  al.  (70-8048) 

Northeast  Utilities  ("Northeast"),  174 
Brush  Hill  Avenue.  West  Springfield, 


•'CNGF  will  not  act  as  a  representative  of  any  gas 
equipment  manufacturer  or  supplier  by  may 
recommend  specific  manufacturers  or  types  of  gas 
equipment  to  end-users.  For  example,  a  CNG 
System  LDC  marketing  representative  may 
recommend  to  a  glas*  manufacturing  company  that 
a  new  type  of  gas  equipment  be  installed  in  a 
furnace  to  increase  prdduction  efficiency. 


Massachusetts  01809,  a  registered 
holding  company,  and  its  wholly  owned 
subsidiary  companies  ("Subsidiaries"), 
Holycke  Water  Power  Company 
("Holyoke").  Canal  Street.  Holyoke. 
Massachusetts  01040,  Western 
Massachusetts  Electric  Company 
("WMECO")  and  The  Quinnehtuk 
Company  ("Quinnehtuk"),  both  of  174 
Brush  Hill  Avenue,  West  Springfield,   . 
Massachusetts  01809,  Public  Service 
Company  of  New  Hampshire  ( "PSNH ') 
and  North  Atlantic  Energy  Corporation 
("North  Atlantic"),  both  of  1000  Ehn 
Street,  Manchester,  New  Hampshire 
03015,  The  Connecticut  Light  &  Power 
company  ("CL&P"),  Northeast  Nuclear 
Energy  Company  ("Nuclear")  and  The 
Rock  River  Realty  Company  ("Rocky 
River"),  each  of  107  Selden  Street, 
Berlin,  Connecticut  06037,  and  HEC  Inc. 
("HEC"),  24  Prime  Parkway.  Natick. 
Massachusetts  01760  (all  companies 
collectively.  "Applicants"),  have  filed  a 
post-effective  amendment  under 
Sections  6(a).  7.  9(a).  10  and  12(b)  of  the 
Act  and  Rules  43  and  45  thereunder. 
By  order  dated  December  16, 1992 
(HCAR  No.  25710)  ("December  1992 
Order"):  (1)  the  Applicants  (with  the 
exception  of  HEC,  which  was  not  an 
applicant-declarant)  were  authorized  to 
make  short-term  borrowings  from  time 
to  time  after  December  31, 1992  and 
throu^  December  31, 1994.  evidenced 
(a)  in  the  case  of  Northeast,  Holyoke, 
WMECO,  PSNH.  North  AtlanUc.  CLAP. 
Nuclear,  and  Rocky  River,  by  short-term 
notes  ("Short-Term  Notes")  issued  to 
banks  and  non-bank  lending  institutions 
through  formal  and  informal  credit 
lines,  and  (b)  in  the  case  of  Northeast, 
WMECO  and  CL&P.  by  commercial 
paper  ("Commercial  Paper")  issued  to  a 
dealer  or  dealers  in  commercial  paper; 

(2)  the  Applicants  (with  the  exception  of 
HEC)  were  authorized  to  continue  to 
use.  through  December  31. 1994.  of  the 
Northeast  Utilities  System  Money  Pool 
("Money  Pool"),  to  assist  in  meeting  the 
Subsidiaries'  (except  for  HEC) 
respective  short-term  borrowing  needs; 

(3)  Northeast  was  authorized  to  make 
open  account  advances,  through 
December  31, 1994,  to  PSNH,  Nuclear, 
North  Atlantic,  Quinnehtuk  and  Rocky 
River,  and  (4)  PSNH  was  authorized  to 
continue  to  use.  until  its  termination  on 
May  14, 1994,  of  a  revolving  credit 
facility  ("FSNH  Facility")  entered  into 
before  PSNH  became  subiect  to 
Commission  furis  Jiclion. 

By  order  dated  June  25. 1993  (HCAR 
No.  25836)  ("June  1993  Order"),  the 
Applicants  were  authorized  to:  (1)  add 
HEC  88  a  participant  in  the  Money  Pool 
for  borrowings  up  to  $11  million 
pursuant  to  the  same  terms  and 
conditions  as  authorized  by  the 
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December  1992  Order,  but  only  insofar 
as  funds  borrowed  by  HEC  were 
contributed  to  the  Money  Pool  by 
Northeast;  and  (2)  to  increase  Rocky 
River's  short-term  borrowing 
authorization  from  $15  milhon  (which 
was  granted  pursuant  to  the  December 
1992  Order)  to  $25  million,  hi  addiUon, 
the  June  1993  Order  reserved 
jurisdiction  over  PSNH,  North  Atlantic 
and  HEC  borrowings  of  Money  Pool 
funds  attributable  to  contributions  from 
WMECO. 

The  Applicants  now  propose  that  the 
aggregate  amount  of  short-term  debt  that 
CL&P  may  have  outstanding  at  any  one 
time  through  December  31, 1994  be 
increased  from  its  presently  authorized 
level  of  $375  million  to  $500  million.  It 
is  stated  that  CL&P  requests  such 
authorization  in  order  to  use  short-term 
debt  to  repay  its  Series  WW  First 
Mortgage  Bonds,  which  will  mature  on 
Oc;tober  1. 1994. 

Central  and  South  West  Corporation,  et 
a  I.  70-8423 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  CSW  Energy,  Inc.  ('Energy") 
(collectively,  "Applicants"),  a  wholly 
owned  nonutility  subsidiary  company 
of  CSW,  both  located  1616  Woodall 
Rodgers  Freeway,  P.O.  Box  660164, 
Dallas,  Texas  75202,  have  filed  an 
application-declaration  under  Sections 
6(a),  7.  9(a).  10.  12(b).  13(b),  32  and  33 
of  the  Act  and  Rules  43,  45.  51,  53.  83, 
86.  87,  90  and  91  thereunder. 

Applicants  propose  to  organize  and  to 
invest  in  certain  entities  for  the  purpose 
of  engaging  in  international  business 
activities  that  may  arise  from  time  to 
time  ("Business  Activities").  The 
Business  Activities  will  include 
forming,  acquiring,  financing  and 
owning  the  securities  or  interests  in  the 
business  of  exempt  wholesale 
generators,  as  defined  in  Section  32(e)  of 
the  Act  ("EWG")  and  foreign  utility 
companies,  as  defined  in  Section  33(a) 
of  the  Act  ( "FUCO  ")  (collectively  writh 
EWGs  and  FUCOs,  "Facilities").  The 
EWGs  will  develop,  construct,  own  and 
operate  electric  generating  assets  and 
the  FUCOs  will  develop,  construct,  own 
and  operate  electric  generation, 
transmission  and  distribution  assets 
( "E/F  Activities").  CSW  proposes  to 
organize,  form,  acquire  and  fund 
subsidiary  companies  ("Project 
Parents")  that  would  engage  in  E/F 
Activities,  and  for  Project  Parents  to 
issue  equity  and  debt  securities  to  third 
parties. 

The  Business  Activities  will  also 
consist  o7  providing  consulting  services, 
including,  but  not  limited  to.  designing, 
constructing  and  engineering  services. 


to  foreign  electric  utility  enterprises  and 
Facilities  in  which  CSW  has  no 
ownership  interest  (collectively,  with  E/ 
F  Activities,  "Permitted  Activities '). 

CSW  proposes  to  organize  and  to 
invest  in  a  direct,  wholly  owned 
subsidiary  company,  which  is 
anticipated  to  be  named  CSW 
International,  Inc.  ("CSWI").  In 
addition,  Apphcants  propose  for  CSWI 
and  Enei^  to  organize  and  to  invest  in 
a  subsidiary  company,  which  will  be 
organized  and  to  invest  in  a  subsidiary 
company,  which  will  be  organized 
under  the  laws  of  the  United  Mexican 
States  and  is  anticipated  to  be  named 
CSW  de  Mexico,  S.A.  de  C.V. 
( "CSWdM").  Upon  formation,  CSWI  and 
CSWdM  propose  to  organize  and  to 
invest  in  a  subsidiary  company,  which 
will  be  oi^ganized  under  the  laws  of  the 
United  Mexican  States  and  is 
anticipated  to  be  named  CSW  de  Mexico 
Servidos,  S.A.  de  C.V.  ("CSWdM 
Servlcios"). 

Applicants  propose  to  organize  CSWI. 
CSWdM  and  CSWdM  Servidos  in  the 
following  manner:  (1)  CSWI  will  be 
organized  under  the  laws  of  the  State  of 
Delaware  vtrith  an  authorized  share 
capital  of  lyEfeo  shares  of  common  stock, 
par  value  $.01  per  share;  (2)  CSWdM 
will  be  organized  under  the  laws  of  the 
United  Mexican  States  with  an 
authorized  share  capital  of  up  to  10,000 
shares  of  common  stock,  par  value 
NP$5.00  per  share;  and  (3)  CSWdM 
Serv'icios  will  be  organized  under  the 
laws  of  the  United  Mexican  States  with 
an  authorized  share  capital  of  up  to 
10,000  shares  of  common  stock,  par 
value  NP$5.00  per  share. 

CSW  will  initially  sul»cribe  to  1,000 
shares  of  CSWl's  authorized  and  issued 
common  stock,  at  a  subscription  price  of 
$1.00  per  share.  CSWI  will  initially 
subscribe  to  9,999  shares  of  CSWdM 
common  stock  at  a  subscription  price  of 
NP$5.00  per  share,  and  Energy  will 
initially  subscribe  to  one  share  of 
CSWdM  common  stock  at  a  subscription 
price  of  NP$5.00  per  share.  CSWI  and 
Energy  will  thus  own  all  authorized  and 
issued  shares  of  CSWdM.  CSWdM  will 
initially  subscribe  to  9,999  shares  of 
CSWdM  Servicios  common  stock  at  a 
subscription  price  of  NP$5.0Q  per  share, 
and  CSWI  will  initially  subsoibe  to  one 
share  of  CSWdM  Servicios  common 
stock  at  a  subscription  price  of  NP$5.00 
per  share.  CSWI  and  CSWdM  will  thus 
own  all  authorized  and  issued  shares  of 
CSWdM  Servicios.  Energy  will  hold 
directly  one  share  in  CSWdM,  and 
CSWI  will  hold  directly  one  share  in 
CSWdM  Servicios,  to  comply  with  the 
requirement  under  Mexican  law  that 
each  of  CSWdM  and  CSWdM  Servidos 
has  a  minimum  of  two  shar^oiders.  In 
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the  event  any  company  in  the  CSW 
System  is  to  acquire  an  interest  in 
CSWI.  rsWdM  or  CSWdM  Servicios 
(other  than  as  set  forth  above). 
appropriate  Commission  approval  will 
be  requested. 

1[be  Applicants  assert  that  the 
purpose  of  this  structure  is  to:  (1) 
localize  management  of  domestic  and 
foreign  oflioe  staffit;  (2)  operate  domestic 
and  foreign  business  activities 
efficiently:  (3)  limit  liability  (domestic 
and  foreign):  (4)  minimize  taxes,  both 
domestic  and  foreign;  and  (5)  increase 
flexibility  to  respond  to  foreign  business 
opportunities. 

CSWI  will  engage  exclusively  in 
Permitted  Activities  by  serving  as  a 
holding  company  for  CSWdM.  CSWdM 
Servicios  and  Prefect  Parents.  CSWdM 
anticipates  engaging  in  Permitted 
Activities  primarily  in  Mexico. 
However,  CSWdM  may  also  engage  in 
Permitted  Activities  in  other  foreign 
countries  through  joint  ventures  with 
third  parties  ("Joint  Ventures").  The 
nature  of  the  independent  power  market 
in  Mexico  is  such  that  CSWdM 's 
nonafTiliate  Mexican  entity  partner(s)  in 
a  Joint  Venture  may  seek  to  have  such 
Joint  Venture  engage  in  Permitted 
Activities  in  a  foreign  country  other 
than  Mexico.  It  is.  therefore,  desirable 
that  CSWdM,  in  order  to  attract  Joint 
Venture  partners,  have  the  authority, 
directly  or  indirectly,  to  engage  in 
Permitted  Activities  in  foreign  countries 
other  than  Mexico. 

CSWdM  Servicios  will  provide 
services  to  CSWdM  and  Project  Parents 
that  shall  conduct  Permitted  Activities 
outside  of  the  United  States.  Such 
services  shall  include  management, 
administrative,  employment,  tax, 
accounting,  engineering,  consulting, 
utility  performance  and  electronic  data 
processing  services  and  software 
development  and  support  services  in 
connection  therewith.  CSWdM 
Servicios  will  provide  localized 
management  of  Mexican  employees, 
increased  efficiency  from  a  consolidated 
foreign  office  staff  and  a  vehicle  to 
insulate  CSW  and  its  affiliates  from  tax. 
labor  and  other  liabilities  that  may 
apply  under  Mexican  law.  CSWdM 
■  Servicios  will  not  provide  services  to 
any  subsidiary  company  or  affiliate  of 
CSW  other  than  CSWdM,  CSWI,  their 
subsidiary  companies  or  Project  Parents 
that  shall  conduct  Permitted  Activities 
outside  the  United  States,  without  prior 
Commission  approval. 

Project  Parents  will  engage  in  E/F 
Activities  and  be  special  purpose 
domestic  corporations,  partnerships  or 
limited  liability  companies  or  foreign 
corporations,  partnerships  or  limited 
liability  companies  (or  the  equivalent 


thereof),  and  will  include  Joint 
Venture{s)  engaged  in  E/F  Activities. 
CSW's  experience,  in  connection  with 
its  foreign  project  development 
activiti^  to  date,  including  the 
preparttion  and  submission  of  bids  in 
connection  with  foreign  government 
energy  privatization  programs,  is  that 
the  organization,  formation  or 
acquisition  of  one  or  more  Project 
Parents  is  necessary  or  desirable  to 
facilitate  E/F  Activities. 

A  holding  structure  of  one  or  more 
Project  Parents  may  be  necessary  to 
minimize  foreign  and  domestic  tax 
liabilities  (e.g..  by  deferring  repatriation 
of  foreign  source  income,  or  in  order  to  - 
take  full  advantage  of  favorable  tax 
treaties  among  foreign  countries). 
Project  Parents  may  be  necessary  or 
desirable  for  bidding  on  FUCOs  or 
EWGs  through  Joint  Ventures,  since 
each  member  of  the  Joint  Venture  will 
typically  want  to  have  at  least  one 
consolidated  subsidiary  in  the  final 
FUCO  Or  EWG  ownership  structure  for 
tax  and  accounting  purposes.  Project 
Parents  would  insulate  CSW.  CSWI  and 
CSWdM  from  certain  business,  tax  and 
labor  risks  and  facilitate  subsequent 
adjustments  to  or  sales  of  interests 
among  or  by  the  members  of  such  Joint 
Venture.  A  Project  Parent  may  also 
acquire  and  hold  direct  or  indirect 
interests  in  both  FUCOs  and  EWGs. 

Any  such  indirect  investment  by  CSW 
in  any  Project  Parent  would  be 
consummated  only  if,  at  the  time  thereof 
and  after  giving  effect  thereto,  CSW's 
"aggregate  investment,"  determined  in 
accordance  with  Rule  53(a)(l)(i).  in  all 
FUCOs.  EWGs  and  Project  Parents 
would  not  exceed  50%  of  CSW's 
"consolidated  retained  earnings."  as 
defined  in  Rule  53(a)(l)(ii). 

Investments  by  CSW.  CSWI  or 
CSWdM.  directly  or  indirectly,  in  any 
Project  Parent  may  take  the  form  of  any 
combination  of  acquisition  of  capital 
shares,  partnership  interests,  trust 
certificates  or  the  equivalent  of  any  of 
the  foregoing  under  the  laws  of  foreign 
jurisdictions,  if  applicable.  Any 
investment  in  the  capital  shares  or  other 
equity  securities  of  a  Project  Parent  that 
have  a  stated  par  value  will  be  in  an 
amount  equal  to  or  greater  than  such  par 
value.  Any  investment  in  any  particular 
Project  Parent  would  be  limited  to  an 
amount  no  greater  than  the  amou-.t 
reasonably  required  in  connection  with 
making  the  underlying  investment  in 
any  FUCO  and/or  EWG  with  respect  to 
which  such  Project  Parent  was 
organized,  taking  into  account 
development  expenditures,  working 
capital  needs  and  cash  reserves  required 
to  be  maintained  in  accordance  with 
any  financing  document. 


Within  45  days  after  CSW.  CSWI  or 
CSWdM  determines  that  the  purpose  for 
owning  any  Protect  Parent  no  longer 
exists,  it  shall  liquidate,  dissolve  or  sell 
such  Project  Parent,  unless,  within  that 
time-period,  CSW,  CSWI  or  CSWdM.  as 
the  case  may  be,  determines  that  such 
Project  Parent  may  be  used  in 
connection  with  a  proposal  or  plan  to 
develop  or  acquire  an  interest  in  a 
different  FUCO  or  EWG.  The  Applicants 
request  authority  to  liquidate,  dissolve 
or  sell  any  Project  Parent  under  such 
circumstances. 

CSWI.  CSWdM  and  CSWdM  Servicios 
propose  to  enter  into  agreements  with 
CSW  Services  and  Energy  concerning 
services  to  be  provided  in  connection 
with  the  Permitted  Activities.  CSW 
Services  and  Energy  wilf  initially 
provide  services  necessary  or  desirable 
for  the  operation  of  CSWI.  CSWdM  and 
CSWdM  Servicios.  CSWI.  CSWdM  and 
CSWdM  Servicios  will  not  provide 
services  to  any  subsidiary  of  CSW  other 
than  Energy,  diemselves  and  their 
subsidiary  companies. 

In  addition.  CSWI.  CSWdM  and 
CSWdM  Servicios  may  from  time  to 
time  require  the  services  of  certain 
employees  of  the  Central  Power  and 
Light.  Company.  Public  Service 
Company  of  Oklahoma.  Southwestern 
Electric  Power  Company  and  West 
Texas  Utilities  Company  (collectively, 
"Operating  Subsidiaries")  in  connection 
with  Permitted  Activities.  Certain 
employees  of  the  Operating  Subsidiaries 
are  fluent  in  languages  other  than 
English  or  knowledgeable  in  the 
operation  of  Facilities,  which  may  be 
necessary  or  desirable  skills  for  CSWI. 
CSWdM  or  CSWdM  Servicios  to 
demonstrate  in  connection  with  the 
Permitted  Activities.  However,  the 
necessity  or  desirability  of  such  skills 
does  not  economically  justify  hiring 
employees  of  CSWI.  CSWdM  and/or 
CSWdM  Servicios  with  such  skills 
during  the  commencement  of  activities 
at  such  companies.  Accordingly,  the 
Applicants  seek  authority  fm  the 
Operating  Subsidiaries  to  provide  such 
services  to  CSWI.  CSWdM  and  CSWdM 
Services. 

Pursuant  to  Rule  53(a)(3).  no  more 
than  2%  of  the  employees  of  the 
Operating  Subsidiaries  will  render 
services,  at  any  one  time,  directly  or 
indirectly,  to  CSWI.  CSWdM.  CSWdM 
Servicios  or  any  EWG  or  FUCO  held 
directly  or  indirectly  by  CSW.  The 
accounting  by  the  CSW  system  of  such 
services  will  ensure  that  CSWI,  CSWdM 
or  CSWdM  Servicios.  as  the  case  may 
be,  will  be  obligated  to  reimburse  the 
appropriate  Operating  Subsidiary  for 
such  services.  In  no  event  will  the 
provision  of  such  services  adversely 


affect  the  rate  base  or  the  costs  to 
ratepayers  of  any  such  Operating 
Subsidiary. 

The  cost  of  services  provided  by  an 
Operating  Subsidiary  to  CSWI,  CSWdM 
or  CSWdM  Servicios  will  include  all 
direct  charges  based  on  the  wage  rates 
or  salaries  of  assigned  employees 
(including  direct  labor  costs  and  direct 
labor  benefits;  costs  of  material,  vehicle 
and  equipment  usage;  and  meals, 
lodging  and  miscellaneous  expenses) 
and  indirect  or  overhead  costs  including 
insurance,  employment  taxes,  benefits 
plans  (if  applicable)  and  a  portion  of  the 
administrative  and  general  expenses  of 
such  Operating  Subsidiary. 

All  services  rendered  by  an  Operating 
Subsidiary  to  CSWI,  CSWdM  Or 
CSWdM  Servicios  will  be  performed  in 
accordance  with  a  work  order  which 
sets  forth  the  services  requested  and 
time  allocated  for  such  services.  No 
Operating  Subsidiary  shall  be  obligated 
to  render  services  to  CSWI,  CSWdM  or 
CSWdM  Servicios  if  the  personnel  and 
resources  needed  to  fill  the  work  order 
are  not  available. 

There  will  be  no  diversion  of  CSW 
system  personnel  or  resources  that 
would  adversely  affect  any  operating 
subsidiary's  domestic  ratepayers  or 
CSW's  shareholders.  CSWI  will  report  to 
the  Commission  the  nature  and  scope  of 
such  services  provided  by  any 
Operating  Subsidiary.  CSW  Services 
and  Energy  to  CSWI,  CSWdM  and 
CSWdM  Servicios,  including  a  quarterly 
summary  of  the  type  and  cost  of  any 
services  furnished  by  such  associates. 
Such  rejxirts  wrill  represent  that  no  such 
associate  has  subsidized  the  operations 
of  CSWI.  CSWdM  or  CSWdM  Servicios. 
and,  further,  that  the  transfer  of  any 
personnel  from,  and  the  rendering  of 
services  by,  such  associates  in 
connection  with  Permitted  Activities 
have  not  adversely  affected  the  services 
provided  by  such  associates  to  their 
respective  customers. 

CSW  proposes  through  December  31, 
1997,  to:  (1)  finance  the  activitjes  of  the 
CSWI,  CSWdM,  CSWdM  Servicios  and 
Project  Parents  in  the  form  of  capital 
contributions,  loans  or  open  account 
advances  ("Investments");  and/or  (2) 
issue  guarantees  in  the  fcmn  of  letters  of 
credit,  bid  bonds  or  other  credit  support 
to  secure  certain  obligationa  incurred  by 
CSWI,  CSWdM.  CSWdM  Servidoe  and 
Project  Parents  ("Guarantees"),  in  any 
combination  of  Investments  and/or 
Guarantees  up  to  an  aggregate  principal 
amount  of  $400  million  ("Aggregate 
General  Authority"). 

ContributiODS  may  be  made  from  CSW 
to  CSWI.  CSWdM.  CSWdM  Servidoe 
and/or  Project  ParenU  directly  or 
indirectly.  However,  the  amount  of  all 
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outstanding  Guarantees  and/or 
hi  vestments  provided  by  CSW  directly 
or  indirectly  to  CSWI  CSWdM,  CSWdM 
Servicios  and/or  Project  Parents  shall 
not  exceed  the  Aggregate  General 
Authority.  Such  Investments  would  bear 
interest  at  a  rate  per  annum  based  on 
market  rates  for  similar  credits,  but  in 
any  event  not  in  excess  of  CSW's 
weighted  cost  of  capital  and  would  have 
a  final  maturity  not  to  exceed  five  years. 

Applicants  contend  that  in  order  to 
compete  in  the  marketplace  and  to 
develop  Facilities,  CSWI,  CSWdM  and 
each  Project  Parent  will  require  the 
ability  to  bid  on  or  otherwise  pursue 
multiple  projects  on  a  simultaneous 
basis  and  to  provide  Guarantees  at  the 
time  of  bid  or  during  development.  The 
inability  of  CSWI,  CSWdM  and/or  the 
Project  Parents  to  provide  such 
Guarantees  on  a  timely  basis  will 
variously  prevent,  hinder  or  make  more 
costly  their  participation  in  Facilities  for 
which  it  would  otherwise  be  able  to 
secure  contracts. 

The  terms  of,  and  any  fees  or  interest 
payable  in  respect  of.  Guarantees  will  be 
established  at  arm's  length  in 
conformity  with  market  practice; 
provided  that  the  cost  of  Guarantees 
(including  interest  on  outstanding 
reimbursement  obligations  in  respect  of 
Guarantees)  provided  by  CSW  to  or  for 
the  benefit  of  CSWI,  CSWdM  or  any 
Project  Parent  will  not  exceed  CSW's 
weighted  cost  of  capital;  provided 
further  that  the  fees  with  respect  to  any 
Guarantee  would  not  exceed  2%  per 
annum  of  the  face  amount  of  such 
Guarantee,  and  the  interest  payable  per 
annum  on  the  unreimbursed  dirawings 
under  any  Guarantee  would  not  exceed 
the  prime  rate  of  the  issuer  plus  six 
percentage  points. 

Investments  and,  if  necessary,  the 
payment  of  the  Guarantees  shall  be 
funded  through  third  party  finandng. 
CSW,  CSWI.  CSWdM  and  each  Project 
Parent  request  authority  to  finance  the 
Investment  in  Facilities  or,  if  necessary, 
to  fund  the  payment  of  Guarantees 
through  the  issuance  from  time  to  time 
of  stock,  promissory  notes,  commerdal 
paper  or  other  debt  or  equity  securities 
to  third  parties,  including,  without 
limitation,  banks,  insurance  companies 
and  other  finandal  institutions.  The 
aggregate  of  such  finandng  %vill  not, 
when  added  to  the  Investments  and 
Guarantees,  exceed  the  Aggregate 
General  Authority. 

Equity  securities  issued  by  any  Pn^ect 
Parent  to  any  third  party  may  indude 
capital  ahares.  partnership  intereeta, 
trust  certificates  or  the  eqjuivalent  of  my 
of  the  kuegcrina  under  applicable 
foreign  law.  Debt  securities  issued  to 
third  parties  may  indude  secured  and 


unsecured  promissory  notes, 
subordinated  notes,  bonds  or  other 
evidence  of  indrf>tedness.  Securities 
is.sued  by  Project  Parents  may  be 
denominated  in  either  U.S.  dollars  or 
foreign  currencies.  The  amount  and  type 
of  such  securities,  and  the  terms  thereof, 
including  (in  the  case  of  any 
indebtedness)  interest  rate,  maturity, 
prepayment  or  redemption  privileges 
and  the  terms  of  any  collateral  security 
grantwl  with  respect  thereto,  would  he 
negotiated  in  arm's  length  transactions 
on  a  case  by  case  basis,  taking  into 
accxjunt  differences  from  project  to 
project  in  optimum  debt-equity  ratios, 
projections  of  earnings  and  cash  flow, 
depreciation  lives  and  methods  and 
other  similar  financial  and  performance 
characteristics  of  each  project. 

Notwithstanding  the  foregoing.  CSW 
states  that  no  equity  security  having  a 
stated  par  value  would  be  issued  or  sold 
by  a  Project  Parent  for  a  consideration 
that  is  less  than  such  par  value.  CSW 
also  states  that  no  note,  bond  or  other 
evidence  of  indebtedness  issued  or  sold 
by  any  Project  Parent  will  mature  later 
than  30  years  from  the  date  of  issuance 
thereof,  and  will  bear  interest  at  a  rate 
not  in  excess  of  the  following:  (1)  if  such 
note,  bond  or  other  indebtedness  is  U.S. 
dollar  denominated,  at  a  rate  not  to 
exceed  seven  percent  over  the  then 
applicable  prime  rate  as  announced 
from  time  to  time  by  Mellon  Bank.  Nj\, 
("Applicable  Rate");  and  (2)  if  such 
note,  bond  or  other  indebtedness  is 
denominated  in  the  currency  of  a 
country  other  than  the  United  States,  at 
a  rate  which,  when  adjusted  (i.e., 
reduced)  for  the  prevailing  rate  of 
inflation  in  such  country,  as  reported  in 
offidal  indices  published  by  such 
country  would  be  equivalent  to  a  rate  on 
a  U.S.  dollar  denominated  borrowing  of 
identical  average  life  that  does  not 
exceed  10%  over  the  Applicable  Rate. 

It  is  antidpated  that  fees  in  the  form 
of  placement  or  commitment  fees,  or 
other  similar  fees,  would  be  paid  to 
lenders,  placement  agents  or  other  third 
parties  in  connection  with  the  issuance 
of  any  such  non-recourse  debt 
seciirities.  CSW  requests  authority  for 
any  Project  Parent  to  agree  to  pay 
placement  or  commitment  fees,  and 
other  similar  fees,  in  connection  with 
any  borrowing,  provided  that  the 
effective  annual  interest  chaiigB  on  any 
ind^tedness  evidencing  such 
borrowing  is  not  greater  than  115%  of 
the  stated  interest  rate  thereon. 

In  connection  with  the  issusnoe  of 
debt  seoirities  by  any  Pro^  Parent,  it 
is  antidpated  that  such  Projed  Parent 
may  pledge  and/or  grant  s  security 
intoest  in  its  assets.  Such  pledge  or 
security  interest  may  induoe.  without 
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limitation,  the  shares  or  other  equity 
securities  of  any  FUCO.  EWG  or  Project 
Parent  that  it  owns,  including,  without 
limitation,  a  security  interest  in  any 
distributions  from  any  such  FUCO, 
EWG  Of  Project  Parent,  or  a  collateral 
assignment  of  its  rights  under  and 
interests  in  its  other  property,  including, 
without  limitation,  any  rights  under  any 
power  purchase  agreement,  fuel  supply 
agreement  or  other  project  agreement  to 
which  it  is  a  party. 

It  is  proposed  that  the  aggregate 
outstanding  principal  amount  of  non- 
recourse de\A  securities  issued  by 
Project  Parents  to  third  parties  will  not 
exceed  $600  million  at  any  one  time. 
Such  amount  is  separate  and  apart  from, 
and  in  excess  of.  the  Aggregate  General 
Authority.  No  more  than  $200  million 
principal  amount  of  such  non-recourse 
debt  securities  at  any  time  outstanding 
may  be  denominated  in  currencies  other 
than  U.S.  dollars.  In  any  case  in  which 
CSVV  directly  or  indirectly  owns  less 
than  all  of  the  equity  interests  of  a 
Project  Parent,  only  that  portion  of  the 
non-recourse  indebtedness  of  such 
Project  Parent  equal  to  CSW's  equity 
ownership  percentage  shall  be  included 
for  purposes  of  the  foregoing 
limitations. 

CSW.  Energy,  CSWI,  CSVVdM. 
CSWdM  Servicios  and  their  affiliates 
further  request  that  no  additional 
authority  be  required  from  the 
Commission  after  December  31. 1997  in 
order  to  maintain  existing  Guarantees 
and/or  Investments  made  prior  to  such 
date  in  accordance  with  the  Act  and  all 
applicable  rules,  regulations  and  orders 
of  the  Commission.  If  CSW.  Energy. 
CSWI,  CSWdM  or  CSWdM  Servicios 
determine  to  make  any  additional 
investments  after  December  31. 1997. 
appropriate  authority  of  the 
Commission  will  be  sought. 

For  the  Conunissioo.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlaad. 
Deputy  Secretary. 

[FR Doc 94-21005 Filed  »-25-94: 845 am) 
•ILUNQ  COM  Ml^^l^ 
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[Ral.  No.  IC-20491:  SIS-ISO] 

Th*  Travelert  Inc.:  Notice  of 
Application 

August  19. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


applicant:  The  Travelers.  Inc..  ("The 
Travelers"). 

RELEVAUr  ACT  SECTIONS:  Order  requested 
under  sections  6(b)  and  6(e)  granting  an 
exemption  from  all  provisions  of  the  Act 
except  section  9,  certain  provisions  of 
section  17.  sections  36  through  53.  and 
the  rules  and  regulations  thereunder. 
SUMMARY  OF  APPLICATION:  The  Travelers 
requests  an  exemptive  order  on  behalf  of 
certain  limited  partnerships  or  other 
entities  (the  "Partnerships")  that  it  will 
organiza  Each  Partnership  will  be  an 
employees'  securities  company  within 
the  meaning  of  section  2(a){13)  of  the 
Act. 

FILING  DATE:  The  application  was  filed 
on  March  22. 1994,  and  amended  on 
July  6. 1994,  and  August  19. 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  tfie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  13, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washington,  DC  20549. 
Applicant.  65  East  55th  Street,  New 
York,  New  York  10022. 
FOR  FURTXER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574.  or  Robert  A.  Robertson, 
Branch  CSiief.  at  (202)  942-0564,  or 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Travelers  is  a  financial  services 
holding  company  engaged,  through  its 
subsidiaries  and  certain  affiliates, 
principally  in  four  business  segments: 
investment  services,  consumer  finance 
services,  life  insurance  services,  and 
property  and  casualty  services.  The 
Travelers  and  its  subsidiaries  are 
referred  to  as  The  Travelers  Group.  One 
of  The  Tievelers'  principal  indirect 
subsidiaries.  Smith  Barney  Inc..  which 


is  a  subsidiary  of  Smith  Barney 
Holdings.  Inc.,  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act") 
and  an  investment  adviser  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act"). 

2.  The  Travelers  proposes  to  establish 
the  Partnerships  to  provide  investment 
opportunities  for  highly  compensated 
key  employees  of  The  Travelers  Group 
("Eligible  Employees").  The 
Partnerships  will  allow  the  Eligible 
Employees  to  diversify  their 
investments,  to  pool  their  investment 
resources  and  to  receive  the  benefit  of 
certain  investment  opportunities  that 
come  to  the  attention  of  The  Travelers 
Group.  Each  Partnership  will  be  an 
"employees'  securities  company"  as 
that  term  is  defined  in  section  2(a)(13) 
of  the  Act.  and  will  operate  as  a  closed- 
end,  non -diversified,  management 
investment  company.  Each  Partnership 
will  have  a  general  partner,  the 
executive  officers  and  directors  of 
which  will  be  Eligible  Employees.  The 
affairs  of  each  Partnership  will  be 
governed  by  a  limited  partnership 
agreement  to  be  executed  by  the  general 
partner  and  each  limited  partner  who 
will  invest  in  the  Partnership.  The 
Travelers  Group  will  bear  all  expenses 
incurred  in  connection  with  the 
organization  of  the  Partnerships.  Units 
will  be  sold  without  a  sales  load. 

3.  The  Eligible  Employees,  in  addition 
to  being  employees,  officers  or  directors 
of  The  Travelers  Group,  will  be  engaged 
in  various  aspects  of  the  financial  . 
services  business.  They  also  will  be 
sophisticated  investors  who  are  highly 
compensated  and  otherwise  able  to  fend 
for  themselves  without  benefit  of 
regulatory  safeguards,  and  will  be 
required  to  meet  the  standards  for 
"accredited  investors"  in  rule  501(a)(6) 
of  Regulation  D  under  the  Securities  Act 
of  1933. 

4.  Units  in  the  Partnerships  will  not   » 
be  transfierable  by  a  limited  partner 
except  with  the  express  consent  of  the 
general  partner  and  then  only  to  parties 
that  fall  within  the  class  of  persons 
referred  to  in  section  2(a)(l3)  of  the  Act. 

5.  The  Partnerships  may  provide  that 
the  general  partnw  will  have  the  right, 
but  not  the  obligation,  to  acquire  the 
units  of  the  limited  partners  upon  the 
termination  of  a  limited  partner's 
employment  with  The  Travelers  Group 
for  any  reason  or  upon  his  or  her 
bankruptcy.  In  addition,  the 
Partnerships  may  provide  that  in  the 
event  of  a  limited  partner's  drath,  total 
physical  disability  or  adjudicaticm  of 
incompetence,  the  limited  partner  or  his 
or  her  representative  may  request  that 
the  general  partner,  or  its  assignee  or 
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designee,  terminate  his  or  her 
participation  and  purchase  the  limited 
partner's  interest  in  the  Partnership.  The 
general  partner,  or  its  assignee  or 
designee,  shall  have  no  obligation  to 
grant  such  requests.  If  grr.nted.  however, 
the  general  partner,  or  its  assignee  or 
designee,  shall  pay  the  limited  partner 
an  amount  equal  to  v,hat  the  general 
partner  determines  in  good  faith  to  he 
the  fair  market  value  of  the  limited 
partner's  interest  as  of  the  semi-annual 
valuation  date  preceding  the  limited 
partner's  termination  date. 

6:  Pending  investment.  Partnership 
funds  may  be  invested  by  the  general 
partner  in  short-term  investments.  In 
compliance  with  section  12(d){l)(A)(l) 
of  the  Act,  no  Partnership  will  purchase 
or  otherwise  acquire  any  security  issued 
by  another  investment  company  if  the 
Partnership  immediately  after  such 
purcha.  e  or  acquisition  will  own  in  the 
aggregate  more  than  3  percent  of  the 
total  outstanding  voting  stock  of  any 
such  investment  company. 

7.  Management  of  each  Partnership 
will  be  exclusively  vested  in  its  general 
partner,  which  will  be,  directly  or 
indirectly,  a  wholly-owned  subsidiary 
of  The  TraveJers.  The  general  partner 
will  make  all  investment  decisions  for 
the  Partnerships  and  will  have  all 
powers  and  rights  necessary  to  carry  out 
the  objectives  of  each  of  the 
Partnerships,  except  that  the  general 
partner  may  delegate  certain  of  its 
responsibilities  to  a  manager.  No 
compensation  will  be  paid  to  the 
general  partner  for  its  .services  except 
that  it  may  receive  reimbursement  of  its 
out-of-pocket  expenses.  No  separate 
management  fee  will  be  charged  by  the 
general  partner.  No  compensation  will 
be  paid  by  a  Partnership  to  the  directors 
or  officers  of  the  entity  controlling  the 
general  partner  for  their  servic  es  to  the 
genera]  partner  other  than 
reimbursement  for  reasonable  and 
necessary  out-of-pocket  expen.sp-, 
inc:urred  during  the  course  of 
conduc!ii:g  the  business  of  the 
Partnership.  Ho\\e\cr,  expens  s  i  h.T-red 
by  the  general  p.-.rtner  to  any 
Partnerships  may  include  expenses 
fhar!;t^d  by  an  entity  affiliated  with  The 
Travelers  Group  for  st^riices  rendered  to 
the  Partnership,  but  without  anv 
additional  markup  charged  to  the 
Partnership. 

8.  A  general  partner  and/or  n.r.nagcr 
will  register  as  an  investment  adviser  if 
required  under  applicable  law.  The 
determination  as  to  whether  a  general 
partner  or  manager  is  required  to 
register  under  the  Advisers  Act  shall  be 
made  by  The  Travelers  Group;  no  relief 
in  respect  to  such  determination  is 
requested  in  the  application. 
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9.  Eat  h  general  partner  will  undertake 
to  contribute  capital  to  the  Partnership 
in  an  amount  equal  to  at  least  1  percent 
of  the  aggregate  amount  of  capital 
contributed  by  the  limited  partners.  A 
general  partner  or  another  member  of 
The  travelers  Group  (the  "Electing 
Partner')  may  undertake  to  contribute 
(-apital  to  a  Partnership  in  an  amount  up 
to  ten  times  the  aggregate  amount  of 
capital  contributed  by  the  limited 
partners.  The  limited  partnership 
agreement  of  a  Partnership  may  provide 
that  the  Electing  Partner  shall  not 
receive  its  pro  rata  allocation  of  profits 
and  losses  with  respect  to  a  specified 
portion  of  its  capital  contribution  to  the 
Partnership.  With  respect  to  the  portion 
of  the  general  partner's  capital 
contribution  for  which  it  will  not 
receive  its  pro  rata  allocation  (the  "Non- 
Allocable  Portion"),  the  Electing  Partner 
will  be  entitled  to  a  cumu!n:ive  return, 
which  will  not  be  greater  tnun  its 
"opportunity  cost  of  funds"  w  ith 
respect  to  such  Non-Allocable  Portion 
(the "Return").  The  Non-Allocable 
Portion  will  be  a  specified  percentage  of 
the  amount  of  cash  contributed  by  the 
Electing  Partner  as  determined  by  The 
Travelers  Group  and  set  forth  in  the 
limited  partnership  agreement. 

10.  The  "opportunity  cost  of  funds  " 
will  be,  at  the  election  of  the  general 
partner  made  at  the  time  the  Partnership 
is  organized,  either;  the  applicable 
interest  rate,  or  a  fixed  rate  of  return 
reflecting  the  yield  in  Treasury 
securities  with  a  term  of  similar  length 
as  the  expected  average  life  of  the 
Partnership.  The  "applicable  interest 
ra'e"  will  be,  at  the  election  of  a  general 
partner  made  at  the  time  that  a 
Partnership  is  organized;  the  prime 
commercial  lending  rate  as  in  effei;t 
from  time  to  time,  the  "applicable 
federal  rate"  under  section  1274(d)  of 
the  Internal  Revenue  code  of  1984  (or  its 
siuxessors)  as  determined  in  the  good 
fiiith  judgment  of  the  general  partner,  or 
The  Travelers  Gujup's  "effecii-.e  i  ost  of 
bnirr'wing"  d»?rined  as  average  cffertive 
consolidated  borrowing  co';ts  for 
com;-.ien  iai  pap'.T,  bank  loan  and  ut.'ier 
short  term  tvorrowings.  computrd  on  a 
n!c:i'hiv  bci'^is. 

n.  The  Ktrturn  Will  be  alloc  able 
annually  out  of  Partrership  profits  and 
will  be  payable  to  the  general  portner 
when  profit?  are  realized  by  the 
Partnership  or,  to  the  extent  not 
previous,ly  paid,  upon  the  liquidation  of 
the  Partnership.  The  rate  of  the  Return 
may  be  more  favorable  to  the 
Partnership  than  prevailing  market  rates 
for  comparable  types  of  "borrowing" 
because  a  Partnership  would  receive  the 
benefits  of  the  prime  rate  or  the  rate  at 
whit  h  the  Treasury  borrows. 


12.  The  Partnerships'  net  profits  and 
losses  will  be  aIlcK;ated  to  the  general 
partner  and  the  limited  partners  in  the 
same  proportion  as  the  amount  of  their 
respet:tive  paid-in  capital  that  was 
employed  to  make  the  investments 
giving  rise  to  such  profits  or  losses, 
except  as  previously  described  with 
respect  to  the  Non-Allocable  Portion,  if 
any,  and  except  that,  unless  otherw  ise 
spec;ifical!y  provided  in  the  limited 
partnership  agreement,  the  capital 
accounts  of  the  limited  partners  will  not 
be  reduced  below  zero  and  any 
additional  losses  will  be  alloiited  to  the 
general  partner. 

13.  Each  Partnership  will  send  its 
limited  partners  annual  reports 
regarding  its  operations  and  current 
valuation  of  Partnership  assets.  As  soon 
as  practicable  after  the  end  of  each  tax 
year  of  a  Partnership,  a  report  will  be 
transmitted  to  each  limited  partner 
setting  out  information  with  respect  to 
the  limited  partner's  share  of  income, 
gains,  losses,  credits  and  other  items  for 
federal  income  tax  purposes,  resulting 
from  the  operation  of  the  Partnership 
during  that  year. 

1 4 .  The  genera  I  part  ner  of  a 
Partnership  may  purchase  units  which 
it  may  offer  to  new  Eligible  Employees 
joining  The  Travelers  Group  after 
closing  of  the  Partnership.  The  sale  ol 
these  units  by  the  general  partner  will 
have  no  dilutive  effect  on  the  interest  of 
already  existing  limited  partners 
l)ecause  the  units  will  have  airead\  bivn 
issued  and  sold  at  the  closing  of  the 
Partnership. 

Applicant's  Legal  Analysis 

1.  On  behalf  of  ihfe  Pr:rtnersli!ps.  The 
Travelers  requests  an  exemption  under 
section  6(b)  and  fj(e)  of  the  Art  from  all 
pro-,  isions  of  the  Act  ar.d  llie  rul'.^s  and 
regulations  thereunder,  except  se.  tiun  9 
certain  provisions  of  section  17.  and 
sections  36  throiigh  53  of  the  Act.  and 
the  ruios  and  regulations  undw  those 
.sections. 

2  The  Travelers  requests  an 
t-^emption  from  seLtion  17(a)  to  pfrniit 
a  Partnership:  (a)  to  pcrchase  from 
Smith  B.irney,  or  another  nfnii.r.e  of  Tht- 
Travelers,  se,  uritio*;  or  ii^.ienst.s  in 
properti'.:S  previously  acqijirt;d  for  t!;e 
account  of  Smiih  Barne\  or  another 
affiliate  of  The  Travel. -rs;  (b)  to  purchase 
i:itt.:rests  or  property  in  a  company  or 
other  investment  vehicle  in  which 
Smith  Barney  or  another  affiliate  of  The 
Traveli:rs  already  owns  securities;  (i.)  to 
.sell  to  Smith  Banu'v  or  other  affiliates 
of  The  Travelers  securities  or  interests 
in  properties  previously  acquired  b\  the 
Partnerships;  (d)  to  invest  in  investir.ent 
companies,  investment  partnerships  or 
other  investment  vehicles  offerr'd. 
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sponsored  or  managed  by  Smith  Barney 
or  another  affiliate  of  The  Travelers 
(referred  to  as  "Travelers  Sponsored 
Vehicles"),  or  to  purchase  securities 
from  Travelers  Sponsored  Vehicles, 
except  that  The  Travelers  will  not  invest 
more  than  15%  of  the  assets  of  any 
Partnership  in  Travelers  Sponsored 
Vehicles:  (e)  to  invest  in  securities  of,  or 
to  lend  money  to.  entities  with  which 
Smith  Barney  or  another  affiliate  of  The 
Travelers  have  performed  investment 
banking  or  other  services  and  from 
which  they  may  have  received  fees;  (0 
to  purchase  interests  in  or  lend  money 
to  a  company  or  other  investment 
vehicle  (i)  in  which  Smith  Barney  or 
another  affiliate  of  The  Travelers  or 
their  respective  employees  own  5%  or 
more  of  the  voting  securities  or  (ii)  that 
is  otherwise  affiliated  with  the 
Partnership  or  The  Travelers;  (g)  to 
purchase  securities  that  are 
underwritten  by  Smith  Barney  or  by 
another  affiliate  of  The  Travelers 
(including  a  member  of  a  seUing  group) 
on  terms  at  least  as  favorable  to  the 
Partnership  as  those  offered  to  investors 
other  than  "affiliated  persons"  (as 
defined  in  the  Act)  of  Smith  Barney  or 
another  affiliate  of  The  Travelers;  and 
(h)  to  participate  as  a  seUing  security- 
holder in  a  public  offering  (i)  that  is 
underwritten  by  Smith  Barney  or  by 
another  affiliate  of  The  Travelers  or  (ii) 
in  which  Smith  Barney  or  another 
affiliate  of  The  Travelers  acts  as  a 
member  of  the  selling  group. 

3.  The  Travelers  also  requests  an 
exemption  from  section  17(d)  and  rule 
17d-l  thereunder,  subject  to  the 
conditions  specified  below,  to  permit  a 
Partnership  to  make  an  investment  in  an 
entity  in  which  a  Partnership,  Smith 
Barney  or  another  affiliate  of  The 
Travelers,  or  any  "affiliated  persons'"  (as 
defined  in  the  Act)  of  the  Partnership  or 
an  "affiliated  person"  of  such  person 
also^invests  or  participates  or  plans 
concurrently  or  otherwise  directly  or 
indiff^liy  to  invest  or  become  a 
participant. 

4.  Tiie  Travelers  requests  an 
exeiTiption  from  the  requirc-ments. 
contained  in  rules  17f-lia)  and  17r-l|c), 
tlint  the  custodial  agreement  between 
The  Travelers  Croup  and  a  Partnership 
rtuat  be  in  writing  and  transmitted  to 
the  StXl.  Requiring  a  written  contract 
and  transmission  to  the  ShC  would 
umeces-sarily  burden  The  Travelers  and 
«.ause  unnet:essary  expense  to  The 
Travelers. 

5.  The  Travelers  requests  an 
exemption  from  the  requirenieuLs, 
contained  in  rule  17g-l(d),  (e),  and  (g). 
that  a  majority  of  the  board  of  directors 
of  the  entity  controHing  the  general 
partner  who  are  not  interested  persons 


take  certain  actions  and  make  certain 
approvals  concerning  bonding  and 
request  instead  that  the  actions  and 
approvals  required  by  the  rule  to  be 
taken  by  the  board  of  directors  may  and 
will  be  taken  by  officers  and  directors, 
regardless  of  whether  they  are 
"interested." 

6.  Tha  Travelers  requests  an 
exemption  htjm  rule  17j-l,  except  rule 
I7j-l(a).  Rule  17J-1  requires  that  every 
access  person  of  a  registered  investment 
company  report  to  the  investment 
company  with  respect  to  transactions  in 
any  security  in  which  the  access  person 
has  any  beneficial  ownership  in  the 
security.  Applicant  believes  that  the 
community  of  interests  among  the 
partners  of  the  Partnerships  and  the 
conditions  described  below  provide 
adequate  safeguards.  The  Travelers  does 
not  seek  an  exemption  from,  and  the 
Partnerships  will  comply  with,  the  anti- 
fraud  pft>visions  of  paragraph  (a)  of  rule 
17J-1. 

7.  The  Travelers  believes  that  the 
exemptions  requested  under  section  6(b) 
of  the  Act  are  consistent  with  the 
protection  of  investors.  The  exemptions 
are  being  requested  because  they  are 
consideied  necessary  or  relevant  to  the 
operations  of  the  Partnerships  as  an 
investment  program  uniquely  adapted 
to  the  needs  of  employees  of  The 
Travelers  Group.  The  Travelers  further 
believes  that  the  requested  relief  is 
consistent  with  the  legislative  history 
relating  lo  employees'  securities 
companies. 

8.  The  Travelers  also  believes  that  a 
substantial  community  of  economic  and 
other  interests  exists  among  The 
Travelers  Croup  and  the  limited 
partners  which  obviates  the  need  for 
prote<.tian  uf  investors  under  the  Act. 

1  he  Partnerships  will  be  conceived, 
organized  and  managed  by  persons  who 
will  be  investing  in  the  Partnerships, 
and  will  not  be  promoted  by  persons 
seek.ii^  to  profit  from  fees  or  investment 
advice  or  from  the  distribution  of 
se.-urities.  The  travelers  al.so  believes 
that  the  terms  of  the  prupo.sfid  affiliated 
traiisactions  will  he  reasonable  and  fair 
uiid  free  froni  ovtrrea^hing,  and  will  be 
consistent  with  the  policy  of  each 
registered  mvestnjent  company 
concurnmJ. 

Appli.anfs  Cx}nditions 

Appiiiant  will  comply  with  the 
fi'ilowing  conditions  if  the  requested 
order  is  panted: 

1.  Each  proposed  transaction 
involving  a  Partnership  otherwise 
prohibited  by  section  17(A)  or  se<:tion 
17(D)  of  the  Act  and  rule  17d-l 
thereundtr  (the  "seclion  17 


transactions")  will  be  effected  only  If 
the  general  partner  determines  that: 

a.  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  to 
the  partners  and  do  not  involve 
overreaching  of  the  Partnership  or  its 
partners  on  the  part  of  any  person 
concerned:  and 

b.  the  transaction  is  consistent  with 
the  interests  of  the  partners,  the 
Partnership's  organizational  documents 
and  the  Partnership's  reports  to  its 
partners. 

In  addition,  the  general  partners  will 
record  and  preserve  a  descriptron  of 
such  affiliated  transactions,  their 
findings,  the  uiformation  or  materials 
upon  which  their  findings  are  based  and 
the  basis  therefor.  All  such  records  will 
be  maintained  for  the  life  of  the 
Partnerships  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.' 

2.  In  connection  with  the  section- 17 
transactions,  the  general  partner  will 
adopt,  and  periodically  review  and 
update,  procedures  designed  to  ensure 
that  reasonable  inquiry  is  made,  prior  to 
the  consummation  of  any  such 
transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  imderwriter  for  the 
Partnerships,  or  any  affiliated  person  of 
such  a  person,  promoter,  or  principal 
underwriter. 

3.  The  general  partner  will  not  invest 
the  funds  of  any  Partnership  in  any 
investment  in  which  an  Affiliated  Co- 
Investor  has  or  proposes  to  acquire  the 
same  class  of  securities  of  the  same 
issuer,  where  the  investment  involves  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
i7d-l  in  which  the  Partnership  and  an 
Affi hated  Co-Investcr  are  participants, 
unless  any  such  Affiliated  Co-Investor, 
prior  to  disposing  of  all  or  part  of  its 
iiivestmant,  (a)  gives  the  general  partner 
sufficient,  but  not  less  than  one  day's, 
notice  of  its  intent  to  dispose  of  its 
investment,  and  (b)  reft-ains  from 
disposing  of  its  investment  unless  the 
Partnership  has  the  opportunity  to 
dispose  of  the  Partnership's  investment 
prior  to  or  concurrently  with,  on  the 
same  terms  as.  and  pro  rata  with  the 
Affiliated  Co-Investor.  The  term 
"Affiliated  Co-Investor"  means  any 
person  who  is:  (1)  an  "affiliated  person" 
(a.s  such  term  is  defined  in  the  Act)  of 
the  Partnership;  (2)  a  member  of  The 


'  Each  Pannersbip  will  prusorve  the  accounts, 
bookj  rtrid  nthor  documents  ro<]uirud  lo  be 
rrnintdmcd  in  an  naslly  aa;nssiblfi  place  for  the  first 
twd  yiwrs 


Travelers  Group;  (3)  an  officer  or 
director  of  a  meniber  of  the  Travelers 
Group;  (4)  a  travelers  sponsored  vehicle; 
or  (5)  a  company  in  which  an  officer  or 
director  of  the  general  partner  acts  as  an 
officer,  director,  or  general  partner,  or 
has  a  similar  capacity  to  control  the  sale 
or  other  disposition  of  the.  companv's 
securities.  The  restrictions  contained  in 
this  condition,  however,  shall  nnt  be 
deemt'd  to  limit  or  prevent  the 
disposition  of  an  in\'estment  by  an 
Affiliated  Co-Investor;  (a)  to  its  direct  or 
indirect  wholly-owned  subsidiary  to 
any  company  (a  •"parent")  of  which  the 
Affiliated  Co-Investor  is  a  direct  or 
indirect  whollv-ovvned  subsidian,-.  or  to 
a  direct  or  indirect  wholly-owned 
subsidiary  of  its  parent;  (b)  to  immediate 
family  members  of  the  Affiliated  Co- 
Investor  or  a  trust  established  for  anv 
Affiliated  Co-Investor  or  any  such 
family  member;  or  (c)  when  the 
investment  is  comprised  of  securities 
that  are  (i)  listed  on  a  national  securities 
exchange  registered  under  section  6  of 
the  1934  Act,  (ii)  national  market  system 
securities  pursuant  to  section  llAri)(2) 
of  the  1934  Act  and  rule  llA(a)(2}-l 
thereunder,  or  (iii)  government 
securities  as  defined  in  section  2(a)(]6) 
of  the  Act. 

4.  Each  Partnership  and  its  general 
partner  will  maintain  and  preser\'e,  for 
the  life  of  each  such  Partnership  and  at 
least  two  years  thereafter,  such 
accounts,  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  that  are  to  be  provided  to  the 
partners,  and  each  annual  report  of  such 
Partnership  required  by  the  terms  of  the 
applicable  partnership  agreement  to  be 
sent  to  the  partners,  and  agree  that  all 
such  records  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.2 

5.  The  general  partner  will  send  to 
each  limited  partner  who  had  an 
interest  in  the  Partnership,  at  any  time 
during  the  fiscal  year  then  ended, 
Partnership  financial  statements  audited 
by  the  Partnership's  independent 
accountants.  At  the  end  of  each  fiscal 
year,  the  general  partner  will  make  a 
valuation  or  have  a  valuation  made  of 
all  of  the  assets  of  the  Partnership  as  of 
such  fiscal  year  end.  In  addition,  within 
90  days  af^er  the  end  of  each  fiscal  year 
of  each  of  the  Partnerships  or  as  .soon  as 
practicable  thereafter,  the  general 
partner  shall  send  a  report  to  each 
person  who  was  a  limited  partner  at  anv 
time  during  the  fiscal  year  then  ended. 
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setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 
the  limited  partner  of  his  or  her  federal 
and  state  income  tax  returns  and  a 
report  of  the  investment  activities  of  the 
Fa.-tnership  during  such  year. 

fi  In  any  case  where  purchases  or 
sales  are  made  f.-oni  or  to  an  entity 
afniiated  u  ith  a  Part:iers!iip  bv  reason 
of  a  .'v;..  or  more  investment  in  such 
entitv  by  a  Travelers  Group  dirw.tor. 
officfT  r,T  imployee.  such  individual 
will  not  participate  in  the  ge.-^.eral 
partners  deiennination  of  whether  or 
not  to  effect  such  pur(.hase  or  sale. 

Fi.r  th"  Commission,  hv  fhf  Di. isicn  of 
lir.i-stmr.it  Mnr.iinfnicr.;.  unH.T  ili'lo^.tt-il 
.:v;;h'.:ri!v. 

Margaret  H.  .MtFarland. 

Ofputy  Seirftan' 

IFR  Our   94-21004  Fil.-d  h-  24-^4   «  A^  am] 

BILLING  CODE  8010-01-M 


•'Each  Pd-lnership  will  pre.-«rve  thp  accounls. 
books,  and  ottior  documents  required  ic  be 
mainlained  in  an  ea«.ilv  act  essible  pl,itr  for  tht"  HrM 
Iwo  vp.:ri. 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S.C. 
Chapter  3,5).  agencies  are  required  to 
submit  propo.sed  reporting  and 
recordkeeping  requirements  to  (3MB  for 
review  and  approval,  and  to  publi.sh  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OBM 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  R3). 
supporting  statement,  and  other 
documents  submitted  to  0MB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  0MB  Reviewer, 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer;  Cleo 
Verbillis,  Small  Business 
Administration.  409  3RD  Street.  S\V.. 
5th  Floor,  Washington.  D.C.  204 16. 
Telephone;  (202)  205-6629. 

OMB  Reviewer;  Donald  Arbuck^e, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  E.xecutive  Office  Building. 
Washington.  D.C.  20503. 

Title;  Application  for  Business  Loans. 

Form  No.;  SEA  Form  s  4.  4-1. 
4S(;hedule  A.  4-L.  4-EX.  4Short. 


Frequen(;y;  On  0<;{.asion. 

Description  of  Respondents: 
■Applicants  for  an  SBA  Business  Loan. 

Annual  Respons>'s;  33,150. 

Annual  Burden;  656.038. 

Dated:  August  19.  19«)4 
Cleo  Verbillis. 

(-hii-f.  Administriitr.f-  Infarmiticm  lirjsu  h 
IFR  D(K.  94-2  lObl  Filfr.i  8-25-94.  845  an) 
BILUNG  CODE  8025-01 -M 


(Application  No.  99000132] 

Mercury  Capital,  LP.;  Filing  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  !o 
Sec  lion  107.102  of  the  Regulations 
Koverning  small  business  investment 
coriipanies  (13  CFR  107.102  (1994)1  h\ 
Mi'.-cury  Capital.  L.P..  650  Madison 
A\enue.  New  York.  New  York  10022  for 
;i  license  to  operate  as  .i  small  business 
inve.stment  company  (SBIC)  under  the 
Small  Business  Investment  AD  of  1958 
us  amended,  (15  U.S.C.  et  m-q).  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Mercury  Capital.  LP  is  a 
limited  partnership  formed  under 
Delaware  law. 

Mercury  Capital.  LP.  will  be  manap-d 
by  the  General  Partner.  Mercurv  Capital 
Inve.stment  Corp..  and  by  Merciirv 
Management  Company.  Inc.  Both 
entities  are  located  at  the  address 
provided  above  for  the  Applicuint.  The 
following  limited  partner  will  own  10 
percent  or  more  of  the  proposed  SBIC; 


Name 

Percentage 

ot  owner- 

stup 

Rosenkranz    &    Company    and 
Subsidiaries.     650     Madison 
Avenue,    New    York,    New 
10022  

06  9"b 

The  Applicant  will  begin  operations 
with  an  initial  capitaliz.ition  of 
approximately  $15.5  million.  The 
Applicant  intends  to  principally  make 
equity  investments  in  basic 
m.jnufa(,turing.  distribution  and  serv  ice 
businesses.  The  inve.'^tments  are 
expected  to  be  in  small  concerns  located 
in  the  midwest  United  States,  however, 
the  Applicant  will  also  c  onsider  other 
attractive  investment  opportunities 
throughout  the  U.S..  as  appropriate. 

Matters  involved  in  SBA's 
consideration  of  the  application  inc  lude 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
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successful  operations  of  the  new  SBIC 
under  their  management,  including 
profitability  and  financial  soundness  in 
accordance  *vith  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment.  Small 
Business  Administration.  409  3rd  Street. 
SW,  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  York.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  CotDpanies). 

Dated:  August  19. 1994. 
Robert  D.  Sdilman. 

Associate  Administrator  for  Investment. 
IPR  Doc  94-21057  Filed  8-25-94:  8:45  ami 
mxMO  COM  Mn-»i-M 


DEPARTMENT  OF  STATE 

Bureau  of  PoMticaHMilitary  Affairs 
[PubHe  Notice  2050] 

Delemiination  Under  the  Arms  Export 
Control  Act 

Pursuant  to  Section  654(c)  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended,  notice  is  hereby  given  that  the 
Under  Secretary  of  State  for  Arms 
Control  and  International  Security 
Affairs  has  made  a  determination 
pursuant  to  Section  81  of  the  Arms 
Export  Control  Act  and  has  concluded 
that  publication  of  the  determination 
would  be  harmful  to  the  national 
security  of  the  United  States. 

Dated:  August  22. 1994 

Thomas  E.  McNamara. 

Acting  Assistant  Secretary  of  State  for 
Political-Military  Affairs. 

|FR  Doc.  94-21155  Filed  8-25-94.  8:45  ami 

BHUNO  COOC  471».2S-M 


Bureau  of  Politfco-KWIItary  Affairs 
PuMIc  Notice  2060] 

Determination  Under  the  Arms  Export 
Control  Act 

Pursuant  to  Section  654(c)  of  the 
Foreign  Assistance  Act  of  1%1.  as 
amended,  notice  is  hereby  given  that  the 
Under  Secretary  of  State  for  Arms 
Control  and  International  Security 
Affairs  has  made  a  determination 
pursuant  to  Section  81  of  the  Arms 
Export  Control  Act  and  has  concluded 
that  publication  of  the  determination 


would  be  harmful  to  the  national 
security  of  the  United  States. 

Dated:  August  22. 1994. 

Thomas  E.  Mt^amara. 

Acting.  Assistant  Secretary  of  State  for 
Political-Military  Affairs. 

IFR  Doc  94-21154  Filed  8-25-94;  845  ami 
BtUINQ  CODE  «710-2$-M 


Bureau  of  Political-Military  Affairs 

(PubUc  Notice  2061] 

Impositon  of  Chemical  and  Biological 
Weapoas  Proliferation  Sanctions 
Against  a  Foreign  Person 

agency:  Department  of  State. 
ACTION:  Notice. 


SUMMARV:  The  United  States 
Government  has  determined  that  an 
Italian  national  has  engaged  in  chemical 
weapons  proliferation  activity  that 
requires  the  imposition  of  sanctions 
pursuant  to  the  Arms  Export  Control 
Act  and  the  Export  Administration  Act 
of  1979.  as  amended  by  the  Chemical 
and  Biological  Weapons  Control  and 
Warfare  Elimination  Act  of  1991. 
EFFECTIVE  DATE:  August  19.  1994. 
FOR  FUnrMER  IfffKWMATION  CONTACT: 
Vann  H.  Van  Diepen,  Director.  Office  of 
Chemical.  Biological  and  Missile 
Nonproliferation.  Bureau  of  Political- 
Military  Affairs.  Department  of  State 
(202-647-1142). 

SUPPLEIiEMTARV  INFORMATION:  Pursuant 
to  Sections  81(a)  and  81(b)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2798(a). 
2798(b)).  Sections  llC(a)  and  llC(b)  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.  app.  2410c(a),  2410c(b)). 
Section  305  of  the  Chemical  and 
Biologioal  Weapons  Control  and 
Warfare  Elimination  Act  of  1991  (P.L. 
102-182).  and  Executive  Order  12851  of 
June  11, 1993.  the  United  States 
Government  determined  that  Alberto  Di 
Salle,  an  Italian  national,  has  engaged  in 
chemical  weapons  proliferation  activity 
that  requires  the  imposition  of  the 
sanctions  described  in  Section  81(c)  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2798(c)Vand  Section  llC(c)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  app.  2410c(c)). 

Accoidingly.  the  following  sanctions 
are  being  imposed: 

(A)  PiTCurement  Sanction:  The 
United  States  Government  shall  not 
procure,  or  enter  into  any  contract  for 
the  procurement  of,  any  goods  or 
services  from  the  sanctioned  person; 
and 

(B)  Import  Sanctions:  The  importation 
into  the  United  States  of  products 


produced  by  any  sanctioned  person 
shall  be  prohibited. 

Sanctions  on  the  individual  described 
above  may  apply  to  firms  or  other 
entities  with  which  he  is  associated. 
Questions  as  to  whether  a  particular 
transaction  is  affected  by  the  sanctions 
should  be  referred  to  the  information 
number  listed  above.  The  sanctions 
shall  commence  on  August  19. 1994. 
They  will  remain  in  place  for  at  least 
one  year  and  until  further  notice. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  Executive  Order  12851  of  June  11. 
1993. 

Dated:  August  22. 1994. 
Thomas  E.  McNamsni, 

Acting  Assistant  Secretary  of  State  for 
Political-Military  Affairs. 

IFR  Doc  94-21153  Filed  8-25-94:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committse  Meeting  on  Air  Traffic 
Issues;  Cancellation  of  Meeting 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  the  September 
8, 1994.  meeting  on  Aviation 
Rulemaking  Advisory  Committee  on  Air 
Traffic  issues  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Reginald  C  Matthews.  Air  Traffic 
Rules  and  Procedures  Service,  Federal 
Aviation  Administration,  telephone: 
202-267-8783. 

I.ssued  in  Washington.  DC.,  on  August  >K 
1994. 

Reginald  C  Matthews. 

Assistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee  on  Air  ■ 
Traffic  Issues. 

[FR  Doc.  94-21134  Filed  8-25-94: 8:45  ami 

BHJJNG  CODE  4f1»-11-M 


intent  TO  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Houghton  County 
Memorial  Airport  Hancock,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 


PFC  at  Houghton  County  Memorial 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-608)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  26.  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration. 
Detroit  Airports  District  Office.  Willow 
Run  Airport,  East.  8820  Beck  Road 
Belleville.  Michigan  4811. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  M. 
Kelly.  Airport  Manager,  of  the  County  of 
Houghton.  Michigan,  at  the  following 
address:  Houghton  County  Memorial 
Airport.  Route  1.  Box  94.  Calumet, 
Michigan  49913. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Houghton  under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dean  C.  Nitz,  Manager,  Detroit  Airjwrts 
District  Office,  Willow  Run  Airport, 
East.  8820  Beck  Road.  Belleville. 
Michigan  48111  (313)  487-7300.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Houghton  County 
Memorial  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity  act 
of  1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  5. 1994.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  County  of  Houghton  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
thai  November  11. 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Le\'el  of  the  PFC:  $3 .00 

Actual  charge  pff"-^;/"  date:  July  1 . 
1993 

-    Estimated  charge  expiration  date: 
lanuary  1. 1996 

Total  approved  PFC  re^vnue: 
$162,986.00 

Brief  description  of  proposed 
projecHs):  Relocate  Very  High 
Frequency  Omnirange  (TVOR):  Relocate 
glide  slope  facility  (Runway  13/31  ILS). 
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Class  or  classes  of  air  carriers  which 
the  pubUc  agency  has  requested  not  6e 
required  to  collect  PFCs:  Not  applicable. 

Any  persons  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application.  noti(» 
and  other  documents  germane  to  the 
application  in  person  at  the  County  of 
Houghton,  Michigan. 

Issued  in  Des  Plainps,  Illinois,  on  August 
17.1994. 
Beaito  DeLeoa. 

Manager.  Planning/Programming  Bmnch. 
Airports  Division,  Great  Lakes  Region. 
|FR  Doc.  94-21133  Filed  ft-2S-94;  8.45  am! 
BILUNG  CODE  49tO-13-M 


intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Naples  Municipal  Airport,  Na«>les.  FL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Naples  Municipal 
AirjHjrt  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  26. 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  Ehstrict 
Office.  9677  Tradeport  Drive,  Suite  130. 
Orlando.  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Ted 
Soliday.  Executive  Director  of  the  City 
of  Naples  Airport  Authority  at  the 
following  address:  City  of  Naples 
Airj>ort  Authority.  160  Aviation  Drive 
North.  Naples,  Florida  33942. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Naples  Airport  Authority  under  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pegy  lones.  Airport  Plans  and  Programs 
Manager,  9677  Tradeport  Drive. 
Orlando.  Florida  32827-5397.  (407) 
648-6583.  The  application  may  be 


reviewed  in  person  at  this  same 
lix:ation. 

SUPPl^i«fTARY  INFORMATION:  The  FA.\ 
proposes  to  rule  and  Invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  the  Naples  Municipal 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pubhc  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  regulations  (14 
CFR  Part  158). 

On  August  18.  1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
City  of  Naples  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  26, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date: 
February  1.  1995 

Proposed  charge  expiration  date: 
February  1. 1998 

Total  estimated  PFC  revenue: 
$470,000 

Brief  description  of  proposed  pro/ects: 
Project  001  Commercial  Terminal  Apron 
Project  002  Acquire  Passenger  A(x;ess 

Lift 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  he 
required  to  cr^lect  PFCs:  Non-scheduled 
air  carrier  and  charter  flights  using 
aircraft  with  less  than  ten  (10)  seats. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  offuw 
listed  atx)ve  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Naples  Airport  Authority. 

Issued  in  Orlando.  Florida,  on  August  18. 
1994. 

John  W.  Reynolds.  |r.. 

Assistant  Manager.  Orlando  Airports  Putnct 
Office  Southern  Region. 

IFR  Doc.  94-21 132  Filed  &-25-94.  8:45  aral 

BttXMQ  COOE  4ttO-13-M 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SutMnitted  to  0MB  for 
Review. 

August  18.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
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OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS> 

OMB  Number:  151 5-0182. 

Form  Number:  None. 

Type  nf  Review:  Extension. 

Title:  Card  Survey  on  Global  Trade 
Talk  Magazines. 

Description:  This  information 
collection  is  a  survey  of  readers  of  the 
Global  Trade  Talk  for  their  opinions  on 
ways  to  improve  the  publication  of 
topics  they  would  like  to  see  covered. 

Respondents:  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
small  businesses  or  organizations. 

Estimated  Number  of  Record  keepers: 
10,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  15  minutes. 

Frequency  of  Response:  Annually 

Estimated  Total  Recordkeeping 
Burden:  2,500  hours. 

Clearance  Officer:  Laveme  Williams 
(202)  927-0229.  U.S.  Customs  Service. 
Paperwork  Management  Branch,  Room 
6.316.  1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  94-21114  Filed  8-25-94;  8:45  am] 

BILLING  CODE  4830-02-P 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  19.  1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s}  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Ifsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Wa.shington,  DC  20220. 


U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-^053. 

Form  Number:  CF  3299. 

Type  of  Review:  Extension. 

Title:  Declaration  For  Free  Entrv  of 
Unaccompanied  Articles 

Description:  This  form  serves  as  a 
declaration  for  residents,  non-residents, 
and  military  personnel  who  are 
attempting  to  enter  their  personal  and 
household  goods  free  of  duty.  This  form 
is  also  applicable  for  tools  of  trade  and 
professional  books. 

Respondents:  Businesses  or  ntht-r  for- 
profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Pt^spondrnts/ 
Pecordkeepers:  10.000. 

Estimated  Burden  Hours  Per 
Pespondent/Pecordkeeper:  10  minutes. 

Frecjuency  of  Response:  On  occnsion. 

Estimnti'd  Total  Reporting/ 
Recordkeeping  Burden:  25,799  hours. 

Clearance  Officer:  Laveme  Williums 
(202)  927-0229.  U.S.  Customs  Service. 
Paperwork  Management  Branch,  Room 
6316. 1301  Constitution  Avenue.  N.W.. 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  94-21115  Filed  8-2.5-94;  8:45  ami 
BiLLiNQ  cooe  *a20-ca-p 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  15.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Interaal  Revenue  Ser\ice  (IRS) 

OMB  Number:  1545-0052. 

Fonn  Number:  IRS  Forms  990-PF  and 
4720. 

Type  of  Review:  Revision. 

Title:  Return  of  Private  Foundation  or 
Section  4947(a)(1)  Charitable  Trust 
Treated  as  a  Private  Foundation  (Form 


990-PF),  Return  of  Certain  Excise  Taxes 
on  Charities  and  Other  Persons  Under 
Chapters  41  and  42  of  the  Internal 
Revenue  Code  (Form  4720). 

Description:  hitemal  Revenue  Code 
(IRC)  6033  requires  all  private 
foundations,  including  section 
4947(a)(1)  trusts  treated'as  private 
foundations,  to  file  an  annual 
information  return.  Section  53.4940- 
1  (a)  of  the  Income  Tax  Regulations 
requires  that  the  tax  on  net  investment 
income  be  reported  on  the  return  filed 
under  section  6011  requires  a  report  of 
taxes  under  Chapter  42  of  the  Code  for 
prohibited  acts  by  private  foundations 
and  certain  related  parties.  Section 
4947(a)(1)  trusts  may  file  Form  990-PF 
in  lieu  of  Form  1041  under  the 
provisions  of  sections  6033  and  6012. 

Respondents:  Non-profit  institutions. 

Estimated  Number  of  Respondents/ 
Rrcordkeepers:  48,170. 

Estimated  Burden  Hours  Per 
Respanden  t/ Recordkeeper: 
Recordkeeping — 140  hr.,  52  min.; 
Learning  about  the  law  or  the  form — 27 
hr..  11  min.;  Preparing  the  form— 31  hr. 
37  min.;  Copying,  assembling,  and 
sending  the  fonn  to  the  IRS — 16  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,521,323  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
LoLs  K.  HoUand, 

Departmental  Reports,  Management  Officer 
jFR  Doc.  94-21116  Filed  8-25-94;  8:45  am| 
BILUNG  COOE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  19.  1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 
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Internal  Revmue  Service  (IRS) 

OMB  Number  1 545-0991 . 
^    Form  Number:  IRS  Form  B633. 

Type  of  Review:  Revision.  . 

rif/e:  Application  to  Partidpate  in  the 
Electronic  Filing  Program. 

Description;  Form  8633  will  bt;  used 
hy  tax  preparers,  electronic  return 
collectors,  software  firms,  and  electronic 
transmitters,  as  an  application  to 
participate  in  the  electronic  filing 
program  covering  individual  income  tax 
returns. 

Respondents:  Businesses,  non-profit 
institutions. 

Estimated  Number  of  Pvespondwnts: 
7H,000. 

Estimated  Burden  Hours  Ptr 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  burden 
70,000  hours. 

Clearance  Officer:  Garricl^^  Shear  (202) 
622-3869.  Internal  Revenue  Ser\  ice. 
Room  5571.  nil  Constitution  Avenue. 
N.W..  Washington.  DC  20224. 

OAffl  Reviewer:  Milo  Sunderhauf. 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Wasliington, 
DC  20503. 
Lois  K.  HolUnd. 

Departmental  Reports  Managi-mttnt  Offictr 
IFR  Doc  94-21117  Filed  a-25-94:  8:45  am] 
BILUNO  CODE  ««3S-01-» 


Public  Information  Collection 
Requirements  SutMnitted  to  OMB  for 
Review 

The  Department  of  TreaMiry  his 
submitted  the  following  public 
information  collection  requiremt»nt(s)  to 
OMB  for  review  and  clearance  under  the 
P:>pen.vork  Reduction  Art  of  1980, 
Public  Law  96-51 1.  Copies  of  the 
subniission(s)  may  he  obtainpd  by 
calling  the  Treasurj'  Bureciu  Clearar;c8 
Officer  listed.  Ccmiiicnts  n'gardinj^  thi:^ 
information  coHection  sho-.id  be 
addressed  to  the  GMB  reviewer  listed 
and  to  the  Treasury  Df-partnient 
Clearance  Officer.  Dep^-^rtment  of  tlic 
Trfiisiiry.  Room  2110.  1425  N^w  York 
Avenue.  NW..  W.'ishingt'in.  fX!  20220. 

Intrmal  Revenue  Service  (IRS) 

OME  XiimbT.  T^4S-0'>15. 

Form  Number:  IRS  Forms  ""jri  2  and 

Type  nf  Review:  Revision. 

Title:  Election  To  Be  Treated  as  a 
Possessions  Corporation  Under  Section 
0  tf.  (Fonn  5712);  Election  and 
Vt.rification  of  the  Cost  Sharing  or  Profit 
Split  Method  Under  Section  936(h)(5) 
(lo.-m  5712-A). 


Description:  Domestic  corporations 
may  elect  to  be  treated  as  possessions 
corporations  on  Form  5712.  This 
election  allows  the  corporation  to  take 
a  tax  credit.  Possession  corporations 
may  elect  on  Form  5712-A  to  share 
their  taxable  income  with  their  affiliates 
under  section  936(h)(5).  These  forms  are 
u.sed  by  the  IRS  to  ascertain  if 
corporations  are  entitled  to  the  crcniit 
and  if  they  may  share  their  taxable 
income  with  their  affiliates. 

Rt'spor.dpnLs:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Rtfcordkeepers:  2.600. 

Estimated  Burden  Hours  Ptjr 
Respondent/Rscordk^eeper: 
Recordkeeping— 5  hr..  30  min.:  Learning 
about  the  law  or  the  form — 42  min.: 
Preparing  and  sending  tbe  form  to  the 
IRS— 49  min. 

Frequency  'f  Response:  Annually. 

Estimatbd  Total  Reporting/ 
Recordkeeping  Burden:  18,138  hours. 

OMB  Num  faer.  154  5-0  717. 

Form  Number:  IRS  Form  \V-4S. 

Type  of  Review:  Extension. 

Title:  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pav. 

Description:  Section  340'2(o)  of  the 
Internal  Revenue  Code  extends  income 
tax  withholding  to  sick  pay  payments 
made  by  third  parties  upon  request  of 
the  payee.  The  information  is  used  to 
determine  the  amount  to  be  withheld 
from  the  third-party  sick  pay  payments. 

Respondents:  Inamdnah  or 
households. 

Estimated  Niurher  of  Rf^spondrnts/ 
Rt^cordkf^t-pers:  500.000. 

Estimated  Burden  Hours  Per 
F.I .'  ^ponden  t/Recnrdkeeper- 
R(!Cordkeeping — 40  min.;  I  .coaming 
about  the  law  or  the  form — fi  min.; 
Prepnnng  the  form— 25  min  ;  Copying, 
assembling,  and  sendin*?  tho  form  tn  the 
IR.S--11  min 

Frcquencv  nf  Response:  On  0(.(  iisinn 

F\f <ir.atcd  Total  Reporting/ 
Ih'ccrdkt  oping  Burdan:  GaS.OOO  hours. 

OMB  Number:  1 54'.-1  OO'j. 

Form  NumU:r:  IRS  Fr-mi  f-,81 1 

Typf  nf  Review:  Extendi ;jp.. 

7/f/.:-.  Information  F.ctu.'-n  for  Kf-al 
f.stn'e  ?-li;rtgage  Investment  Cunduiis 
(Ri'.MiCs)  and  Issuers  of  Co'luteraiize*! 
D.  bt  Oiiiiga'ion.s. 

D-sripiion-  .'-or.Ti  HHl  1  v.  :!l  Iw  usod 
to  (oiit.rt  t!\'  n.i.nu',  address,  and  phoiif 
nomh'.'fof  a  representative  uf  a  KFMIC 
XV ho  can  provide  brokers  with  the 
rrnTw:t  income  amounts  that  tin- 
bf-oker's  clients  must  rs^nort  oi;  their 
iin.unu'  iax,  returns.  !t  is  estimated  that 
there  ore  some  1 ,000  Rf:MIf:s  curn-ntly 
i'l  existnnce. 

Respondents:  Businesses  or  ether  for- 
profit. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Rea>rd keeper: 
Recordkeeping— 2  hr.,  38  min.;  Learning 
about  the  law  or  the  form— 24  min.; 
Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS— 27  min. 

Frequency  of  Response:  Other 
(Taxpayer  must  only  file  once  for  each 
obligation  issued.). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.490  hours 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869,  Internal  Revenue 
Service.  Room  5571,  liii  Constitution 
Avenue.  N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  HolUmd. 

Departmental  Reports  Miina^t'mvm  Officer 
IFR  Doc  94-21118  Filed  a-25-<M.  8  45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

College  and  University  Development 
Program  in  Business  Management  for 
Croatia  and  Macedonia 

ACTION:  .N'ofice— Request  for  Proposals. 
SUMMARY:  The  Office  of  Acadv^mic 
Programs  of  the  United  St^jtes 
Information  Agency's  Burea.^  of 
Educational  and  Cultural  Affairs 
ajinounces  an  open  compt;tition  for  tin 
assistance  award  program.  .^ccreditiKl 
post-secondery  U.S.  eduirtlional 
institutions  and  U.S.  scholarly/ 
(irof.  ssional  oi-ganizr.ticns  are  invited  to 
submit  proposals  to  condm.t  cm  hnnge 
programs  with  po.st-sw;ond.irv 
educational  institutions  in  f>oi!tia  .siid 
Macedonia.  The  purpose  of  the 
eM;hringe  programs  is  to  develop 
i  u.-ricula  and  teaciiiiig  inelhodolo^iiis 
f<^r  fondgn  fdcuit;es  in  the  field  of 
bi;-  iii.'ss  man3^;tnienr    LSiA  a!.ti(  ipale-. 
r'.vr>-d;ng  one  grant  not  to  e.xceod 
SiCO.OOO  for  a  projea  in  MacwJonid. 
•  .id  ere  grr.nt  not  to  exceed  Smo.tirio  ;,ir 
a  p.-ojecl  in  Croati.i.  Public  or  private 
nr.v.-iirufit  ort-.mizaiicns  applying  under 
fl.is  program  must  meet  the  provisions 
destribf^d  in  IrlS  ret;uln;icn  SOlft.KJ), 

(irant  Activities 

f  :r;!nt  aiiivities  should  hi-g-n  no  laWr 
tiw'n  Febnis-r)'  1,  1905.  P.-ograms  inisst 
b<- ;;  iidnimum  of  18  months  and  a 
iiictximum  of  two  years  in  dur-uinn. 
Activities  must  include  placement  of 
U.S.  faculty  at  Croatian  or  Mace^Jonisn 
in.stitutions  for  in-countrv  training  nf 
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foreign  faculty  and  for  development  of 
sustainable  programs  to  educate  future 
foreign  business  management  teachers 
and  business  people.  Targeted  program 
activities  may  include:  Faculty 
development  and  enrichment; 
curriculum  design;  modernization  of  the 
administrative  structures  within  the 
foreign  institution;  outreach  to  the 
private  sector;  and  direct  teaching.  U.S. 
and  foreign  participants  may  include 
post-graduate  students  on  a  "faculty 
track"  who  are  currently  involved  in 
teaching  at  participating  institutions 
(not  to  exceed  25%  of  all  participants). 
Development  of  linkages  with  the 
private  sector  and  development  of 
appropriate  materials  are  encouraged. 
Orientation,  seminar,  workshop  and 
semester-long  course  forfnats  wiir  be 
acceptable.  Visits  to  partner  institutions 
by  staff  or  consultants  to  plan  joint 
projects  may  he  funded  under  this 
program  but  should  be  a  relatively  small 
part  of  the  overaH  exchange.  Applicants 
are  strongly  encouraged  to  maintain  an 
in-country  presence  at  the  foreign 
partner  institution(s)  for  the  duration  of 
the  program.  This  presence  should 
include  project  directors)  at  the  partner 
institution(s)  for  periods  of  at  least  one 
continuous  academic  semester. 

Courses  develo{>ed  may  include,  but 
are  not  limited  to:  Marketing, 
production  management,  economics, 
industrial  relations,  finance,  accounting, 
international  business  and  business 
communications.  Proposals  must 
provide  for  a  two-way  exchange. 
Exchange  activities  should  include 
establishment  of  electronic 
communications  between  partner 
institutions  and  other  organizations. 

Funding  Authority 

Funding  for  this  program  is  provided- 
underthe  Support  for  East  European 
Democracies  (SEED)  Act.  Under  the 
auspices  of  the  SEED  Act,  USIA  is 
offering  this  program  to  help  fostor 
greater  expertise  in  business 
managemunl  in  selected  countries  of  tltf 
region.  Projects  must  conform  with 
Aj^ency  req  lirtmients  and  guiddliniis 
outlined  in  this  announcement  and  the 
Application  PacLigd.  USL^  projects  and 
program.s  are  suhjucl  to  the  availability 
of  funds. 

ANNOUNCEMENT  NAME  AND  NUMBER:  Ail 

communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
ASU-95-03. 

DATES:  Deadline  for  proposals:  The 
original  and  14  complete  copies  of  the 
proposal  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Tuesday. 


October  11, 1994.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  October  11  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  applicant  to  ensure  that  proposals 
are  rtceived  by  the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Academic  Programs, 
Specialized  Programs  Unit— E/ASU. 
Room  349,  U.S.  Information  Agencv, 
301  4th  Street,  SVV.,  Washington,  DC 
20.547.  (202)  619-5289  (phone).  (202) 
401-1433  (fax),  to  request  an 
Application  Package,  which  includes 
detailed  award  criteria;  all  application 
forms;  and  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  specify  USIA  Program  Officer 
Robin  Kline  or  Mary  Ann  Garlir  on  all 
inquiries  and  correspondence. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Specialized  Programs 
Unit  or  submitting  proposals.  Once  the 
RFP  deadline  has  passed,  Specialized 
Programs  Unit  program  officers  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  AppUcants  must  follow  all 
instructions  given  in  this  announcement 
and  the  Application  Package  and  send 
only  complete  applications  to:  U.S. 
Information  Agency,  Ref.:  E/ ASU-95- 
03,  Office  of  Grants  Management.  E/XE, 
Room  336,  301  4th  Street,  SW.. 
Washington,  DC  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life,  programs  must  also  maintain  their 
scholarly  integrity  and  meet  the  highest 
stand.ird  of  academic  excellence  or 
artirtic  achievement.  "Diversity"  should 
be  i.nterpreted  in  the  broadest  sense  and 
encompass  diffcrencps  including  but  not 
lirr.itfcd  to  race,  gender,  religion, 
geograpliic  locaticn,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  .strongly  encouragnid  to 
adhere  to  the  advancement  of  this 
principle. 

Overview 

The  specific  purpose  of  this  program 
is  to  pssLst  Central  and  Ea.st  European 
countries  in  their  transformation  to  free 
market  economies  through  the 
development  of  business  management 
training  capabilities  in  academic 
institutions.  An  important  goal  of  the 
progjnm  is  to  create  enduring  linkages 


between  designated  foreign  and  U.S. 
institutions.  Proposals  that  are 
extensions  or  enhancements  of  past  or 
current  relationships  with  a  partner, 
institution  will  be  accepted. 

Guidelines 

A.  Programs  must  comply  with  J-1 
vrsa  regulations;  program  participants 
must  carry  the  requisite  level  of  health 
and  accident  insurance.  U.S.  project 
directors  must  ensure  that  all 
participants  are  covered  by  a 
comprehensive  health  insurance  plan, 
and  the  proposal  must  reflect  insurance 
coverage. 

B.  Institutional  Eligibility:  In  the  U.S., 
participation  in  the  program  is  open  to 
accredited  two-  and  four-year  colleges 
and  universities,  graduate  schools,  and 
non-profit  scholarly/professional 
organizations.  Consortia  of  institutions 
are  also  eligible.  Proposals  firom 
consortia  must  be  submitted  by  a  single 
member  institution  with  authority  to 
represent  the  consortium.  Overseas, 
participation  is  limited  to  recognized 
degree-granting  institutions  of  higher 
education  and  internationally 
recognized  and  highly  regarded 
independent  research  institutes.  Special 
note:  USIA  encourages  proposals  from 
eligible  Historically  Black  Colleges  and 
Universities,  community  colleges,  and 
other  institutions  in  the  U.S.  with 
significant  minority  student  enrollment. 

C.  Participant  Eligibility:  Each 
participant  representing  a  U.S. 
institution,  whose  travel  costs  are 
covered  under  this  program's  funding, 
must  be  a  U.S.  citizen.  Each  participant 
representing  a  foreign  institution  must 
be  a  citizen,  national,  or  permanent 
resident  of  the  eligible  foreign  country 
in  which  the  foreign  partner  institution 
is  located. 

D.  Ineligibility:  A  proposal  will  be 
deemed  technically  ineligible  if: 

(1)  It  does  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
Application  Package,  including 
budgetary  requirements. 

(2)  The  applicant  is  not  an  accredited 
two-  or  four-year  institution,  or  a  non- 
profit organization. 

(3)  The  project  does  not  constitute  a 
direct  partnership  with  a  past-secondar\' 
btisiness  management  program  in 
Croatia  or  Macedonia. 

(4)  The  project  involves  partnerships 
in  more  than  one  country. 

(5)  The  project  does  not  seek  to  \ 
address  the  faculty,  curriculum,  aiid 
administrative  aspects  entailed  in 
developing  the  business  management 
program  identified. 

(6)  The  project  does  not  provide  for 
in-country  presence  of  U.S.  faculty. 


(7)  The  proposal  requests  \JSL\ 
support  for  indirect  costs. 

(8)  The  project  includes  profits  or 
fees. 

E.  Institutional  Commitment:  In 
making  award  decisions.  USIA  will 
focus  especially  on  evidence  of  an 
ongoing  commitment  by  the  U.S. 
partner  to  internationalizing  its 
educational  programs  as  well  as  a 
commitment  by  both  partner 
institutions  to  the  success  of  the 
particular  exchange  program.  Each 
proposal  must  include  documentation 
of  institutional  support  for  the  proposed 
program  in  the  form  of  signed  letters  of 
endorsement  from  the  president, 
chancellox.  or  director  of  the  U.S.  and 
foreign  institution(s)  involved.  The 
documentation  may  also  be  submitted 
in  the  form  of  a  signed  agreement  by  the 
same  persons.  Each  agreement  or  letter 
of  endorsement  must  describe  the 
institution's  commitment  to  an  on-going 
partnership  and  make  specific  reference 
to  the  proposed  program  and  how  it  will 
fit  into  and  be  supported  by  the 
institution's  current  activities  in 
internationalizing  its  educational 
programs.  Proposals  must  discuss  on 
how  the  partnership  will  be  continued 
beyond  the  period  of  the  grant  award.  If 
not  submitted  with  original  proposal, 
documentation  of  support  from  foreign 
institutions  must  be  received  by  5  p.m. 
Washington.  D.C.  time  on  October  24. 
1994.  addressed  to  Robin  Kline  or  Mary 
Ann  Garlic.  E/ASU.  Room  349,  U.S. 
Information  Agency.  301  4th  Street  S\V.. 
Washington,  DC  20547.  Applicant 
institutions  are  required  to  make  their 
own  arrangements  with  the  appropriate 
foreign  institutions  regarding 
institutional  commitment  and  visas,  and 
the  proposal  must  make  reference  to  this 
requirement. 

Proposed  Budget:  USIA  anticipates 
awarding  one  grant  not  to  exceed 
$300,000  for  a  project  in  Macedonia, 
and  one  grant  not  to  exceed  $200,000  for 
a  project  in  Croatia.  Institutions  must 
submit  a  comprehensive  line  item 
budget,  including  a  budget  summary 
page,  based  on  the  specific  guidance  in 
the  Application  Package.  USIA  will  not 
pay  for  indirect  costs  under  this 
program;  however,  indirect  costs  may  be 
included  as  part  of  an  institution's  cost 
sharing.  Requesting  USIA  support  for 
indirect  costs  will  result  in  technical 
ineligibility.  Proposals  must 
demonstrate  substantial  cost-sharing 
(dollar  and  in-kind)  in  both  program 
and  administrative  categories,  including 
overseas  partner  contributions.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
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claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  Alio. 
Attachment  E.  Cost-sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  recipient  does 
not  provide  the  minimum  amount  of 
cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  USIA 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that: 

1.  Complies  with  the  requirements  of 
OMB  Circular  No.  A-133.  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

2.  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

3.  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

1.  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and 

2.  Preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circular  A-133.  AICPA  SOP  92-9,  and 
the  review  of  the  supplemental  schedule 
of  indirect  cost  rate  computation. 

USIA  reserves  the  right  to  reduce, 
increase  or  otherwise  modify  proposal 
budgets  in  accordance  with  the  needs  of 
the  program.  For  organizations  with  less 
than  four  years  of  experience  in 
international  exchange  activities,  grants 
will  be  limited  to  a  maximum  of 
$60,000.  Administrative  costs  cannot 
exceed  20  percent  of  the  requested 
budget,  including  administrative 
expenses  for  orientation. 

Allowable  costs  for  the  program 
include  the  following  (see  Application 
Package  for  further  details); 

A.  Program  Costs 

(1)  International  travel  (via  U.S.  flag 
carriers); 

(2)  Domestic  travel: 

(3)  Maintenance  (lodging/meals/ 
incidental  expenses): 

(4)  Educational  materials,  not  to 
exceed  35  percent  of  total  budget; 

(5)  Honoraria  or  compensation  for  in- 
country  work,  not  to  exceed  $100/day 
per  person; 

(6)  Visa  fees  for  foreign  participants; 

(7)  Medical  insurance  for  foreign 
participants  during  U.S.  visits; 


(8)  Salaries/benefits  of  US. 
participant(s)  in  residence  at  foreign 
partner  institution  for  one  academic 
year  or  more.  Total  costs  for  the 
participant(s)  in  residence  must  not 
exceed  30  percent  of  the  total  budget. 

B.  Administrative  Costs  (Sot  to  exceed 
20%  of  Total  Budget) 

(1)  Salaries  and  benefits; 

(2)  Communications  (fax,  phone, 
postage,  etc.); 

(3)  Office  supplies: 

(4)  Other  direct  costs. 
Please  refer  to  the  Application 

Package  for  complete  budget  guidelines 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  budget  and  contracts  offices,  as 
well  as  the  USIA  Office  of  East 
European  and  NIS  Affairs  and  USI.\ 
posts  overseas.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  contracts  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

(A)  Quality  of  program  plan- 
including  academic  rigor,  thorough 
conception  of  project  (including  a 
timeline  of  aaivities  and  identification 
of  participants),  understanding  of  the 
needs  of  the  partner  institution, 
potential  to  address  partner  needs,  and 
proposed  follow-up. 

(B)  Feasibility  of  the  program  plan 
and  the  capacity  of  the  organization  to 
conduct  the  exchange;  e.g., 
qualifications  of  program  staff  and 
participants,  commitment  of  the 
institution's  administration  to 
internationalize  its  faculty  outlook  and 
curricula.  Each  proposal  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program  objectives  and  execute 
the  program  plan. 

(C)  Track  record— relevant  Agency 
and  outside  assessments  of  the 
organization's  experience  with 
international  exchanges;  for 
organizations  that  have  not  worked  with 
USIA.  the  demonstrated  potential  to 
achieve  program  goals  will  be  evaluated. 
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(D)  Multiplier  e^'ect/iinpact — the 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
establishment  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  in  promoting  mutual 
understanding. 

(E)  Value  to  U.S.-partner  country 
relations — the  assessment  by  USIA's 
geographic  area  office  and  posts  of  the 
potential  impact  and  signiHcance  of  the 
project  with  the  partner  country. 

(F)  Cost  effectiveness — greatest  return 
on  each  grant  dollar;  degree  of  cost- 
sharing  exhibited. 

(G)  Adherence  of  proposed  activities 
to  the  criteria  and  conditions  described 
above. 

(H)  Institutional  commitment  as 
demonstrated  by  financial  and  in-kind 
support  of  the  program. 


H)  Follow-on  Activities — each 
proposal  must  provide  a  plan  for  follow- 
on  activity  (without  USIA  support) 
which  ensures  that  the  USIA-supported 
program  is  not  an  isolated  event.  Each 
proposal  must  clearly  demonstrate  long- 
term  commitment  from  all  partners. 

(J)  Support  of  Diversity — proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities. 


(K)  Evaluation  plan — proposals  must 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or^bout 
Monday,  January  2, 1994.  Awards  made 
will  be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Datpdi  August  23,  1W4. 

Dell  Pend^rgrast. 

Deputy  Associate  Director,  Educational  and 
Cultural  Affairs. 

IFR  EkK.  94-21124  Filed  8-25-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  tt>e  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
August  31.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington.  DC.  20551 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  ir.d 
salar>'  actions)  involving  individual  Federal 
Resen.e  System  employees. 

2.  .Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  .August  24.  1994. 
(ennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board 

(FR  Doc.  94-21205  Filed  8-24-94   tO  35  ami 
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SECURITIES  AND  EXCHANGE  COMMISSION 

.Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  29.  1994. 

.^n  open  meeting  will  be  held  on 
Wednesday,  .August  31.  1994.  at  10:00 
a.m..  in  Room  1C30.  A  closed  meeting 
will  be  held  on  Wednesday,  August  31. 
1994.  following  the  open  meeting. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
use.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
August  31.  1994.  at  10:00  a.m.,  will  be. 

1  The  Commission  will  consider  a  concept 
release  soliciting  comment  on  a  number  of 
questions  concerning  the  use  of  the  term 
■  nationally  recognized  statistical  rating 
organization"  ('NRSRO")  in  the 
Commission's  rules.  This  concept  reU'.js-' 


examines  the  process  employed  by  the 
Com.mission  to  designate  rating  agencies  as 
NRSROs  and  the  nature  of  the  Commission's 
oversight  role  with  respect  to  NRSROs.  For 
further  information,  please  contact  Elizabeth 
K.  King  at  (202)  942-0140. 

2.  The  Commission  will  consider  whether 
to  propose  amendm.ents  to  Item  202  of 
Regulation  S-K  and  Item  202  of  Regulation 
S-B  under  the  Securities  Act  of  1933  (the 
"Securities  Act")  and  the  Securities 
Exchange  Act  of  1934  (the  "Exchange  Act'). 
Securities  Act  Rule  436(g).  and  Exchar.sie  Act 
Form  8-K.  These  proposals  address  the 
disclosure  of  assigned  security  ratings  in 
prospectuses  and  periodic  reports.  For 
further  information,  please  contact  Brian  P 
■Miller  at  (202)942-1997. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
August  31.  1994.  following  the  open 
meeting  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proci-edinJi  of 
an  enforcement  nature. 

Settlement  of  adm.inistrative  prortx-dui^s 
of  an  enforcement  nature 

Opinions 

At  tim.es.  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  hare  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070 

Dated:  .August  24.  1994 
lenathan  G.  Katz. 

Secretary 
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This  secton  o«  the  FEDERAL  REGISTER 
contains  edttorial  corrections  of  previously 
published  PreskJentJal,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  con«ctions  are 
prepared  by  ttie  Office  of  the  Federal 
Ftegteter.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  ttie  issue. 


DEPARTMENT  OF  TRANSPORTATION 

Research  ami  Special  Programs 
Administration 

49  CFR  Part  172 

[Oocltet  No.  HM-206;  Notice  No.  94-8] 
RIN  2137-AB75 

Improvements  to  Hazardous  Materials 
Identification  Systems 

Correction 

In  proposed  rule  document  94-19490 
beginning  on  page  41848  in  the  issue  of 


Monday,  Aijgust  15.  1094,  make  the 
following  corrections: 

§172.416    [Corrected] 

1.  On  page  41864,  in  the  third 
column,  §  172.416(a)  should  read  as 
follows: 

§172.416    POtSON  GAS  label. 

(a)  Except  for  size  and  color,  the 
POISON  GAS  label  must  U-  as  follows: 
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§172.429    [Corrected] 

2.  On  page  41865.  in  the  first  column. 
§  172.429(a)  should  read  as  follows: 

§  172.429    POISON  INHALATION  HAZARD 
label. 

(a)  Except  for  size  and  color,  the 
POISON  INHALATION  HAZARD  label 
as  follows: 


§172.540    [Corrected! 

3.  On  page  41866,  in  the  third 
column,  §  172.540(a)  should  read  as 
follows: 


§172.540    POISON  GAS  placard. 

(a)  Except  for  size  and  color,  the 
POISON  GAS  placard  must  be  as 

follows: 


44232 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26,  1994  /  Corrections 


«  * 


•  • 


994 


§  172.504    [Corrected] 

4.  On  page  41866,  in  the  first  column, 
in  §  1?2  5n4(«).  the  heeding  above  the 


table  was  omitted  and  should  read 
"Table  1". 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

FRI-S050-3] 

RiN  204O-AC90 

Effluent  Guidelines  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Effluent  Guidelines 
Plan. 

SUMMARY:  Today's  notice  announces  the 
Agency's  plans  for  developing  new  and 
revised  effluent  guidelines,  which 
regulate  industrial  discharges  to  surface 
waters  and  to  publicly  owned  treatment 
works.  Section  304(m)  of  the  Clean 
Water  Act  requires  EPA  to  publish  a 
biennial  Effluent  Guidelines  Plan. 
ADDRESSES:  The  public  record  for  this 
notice  is  available  for  review  in  the  EPA 
Water  Docket,  401  M  Street,  SW.. 
Washington,  DC.  For  access  to  Docket 
materials,  call  (202)  260-3027  between 
9  a.m.  and  3  p.m.  for  an  appointment. 
The  EPA  public  information  regulation 
(40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying.  Preliminary  Data  Summaries 
referred  to  in  this  notice  may  be 
obtained  from  the  distributors  listed  in 
Appendix  B. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Strassler,  Engineering  and  Analysis 
Division  (4303),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  IX  20460;  telephone  202- 
260-7150. 

SUPP1.EMENTARV  INFORMATION: 

I.  Legal  Authority 

II.  Introduction 

A.  Purpose  of  Today's  Notice 

B.  Overview  of  Today's  Notice 

III.  1994  Proposed  Effluent  Guidelines  Plan 

IV.  1994  Effluent  Guidelines  Plan 

A.  Regulations 

1.  Ongoing  Rulemakings 

2.  Fuhirf  Regulations 

a.  \U\,i'.  Products  and  Ma(.hiner\'  Phaso  2 

b.  Two  Additional  Rulemaking  Projects: 
1996  Start 

B.  Preliminary  Studies 

CI  Sumrriiirv  of  Changes  from  Pr(ipi)>;i'(i 
Plan 

V.  Public  (Comments 

VI.  Economic  Impact  Assessment 

VII.  Executive  Order  12866 
App«fndix  A— Effluent  Guidelines 

Rulenidking  Proje(  ts  and  Preiiminar> 
Studies 
Appendix  B — Cxjmpleted  Preliminary  Studif  s 

I.  Legal  Authority 

Today's  notice  is  published  under  the 
authority  of  section  304(m)  of  the  Clean 
Water  Act.  33  U.S.C.  1314(m). 


II.  Introduction 

A  Purpose  of  Today's  Notice 

Today's  notice  announces  the 
Agency's  third  biennial  plan  for 
developing  new  and  revised  effluent 
guidelines  pursuant  to  sec,  304(m)  of 
the  Clean  Water  Act. 

EPA  published  a  proposed  Effluent 
Guidelines  Plan  (the  "Proposed  Plan") 
on  May  IS,  1994  (59  FR  25859).  The 
Agency  invited  comment  on  the  notice 
until  June  17,  1994.  Today's  notice 
summarizes  and  addres-ses  the  major 
comments  the  Agency  re(,eivcd. 

B  th'uniew  of  Today's  Notice 

The  Agency  intends  to  develop 
effluent  limitation  guidelines  and 
standards  ("effluent  guidelines")  as 
follows: 

1.  Continue  development  of  nine  rules 
listed  in  the  Proposed  Plan.  The 
categories  are:  Pulp,  Paper  and 
Paperboard:  Pesticide  Chemicals 
(Formulating,  Packaging  and 
Repackaging);  Coastal  Oil  and  Gtis 
Extaction;  Centralized  Waste 
Treatment;  Pharmaceutical 
Maaiufacturing:  Metal  Products  and 
Ma  hinery.  Phase  1;  Landfills  and 
Incinerators;  Industrial  Laundries;  and 
Transportation  Equipment  Cleaning. 

2.  Begin  development  of  effluent 
guidelines  for  the  Metal  Products  and 
M,-K;hinery  category'.  Phase  2. 

3.  Continue  to  initiate  approximately 
two  preliminary  studies  per  year  to 
assist  in  determining  whether  new  or 
revised  rules  should  be  developed  for 
particular  categories.  Each  preliminary 
study  will  generally  take  approximately 
two  years  to  complete. 

-4.  Plan  for  development  of  eight 
additional  effluent  guidelines,  either 
new  or  revised,  between  1996  and  2003. 
The  point  source  categories  to  be 
covered  by  these  guidelines  will  be 
identified  in  future  Federal  Register 
notices.  EPA  intends  to  begin 
development  of  two  rules  each  year 
from  1996  to  1999,  with  proposed  rules 
published  between  1998  and  2001,  and 
final  action  taken  between  2000  and 
2003  respectively. 

These  actions  are  identical  to  tho.se 
de.9cribed  in  the  Proposed  Plan. 

III.  1994  Proposed  Effluent  Guidelines 
Plan 

In  the  Proposed  Plan,  EPA  described 
its  intent  to  continue  development  of 
nine  ongoing  rulemakings,  develop 
eight  additional  rules  between  1996  and 
2003.  and  conduct  preliminary  studies. 
The  Proposed  Plan  set  forth  EPA's 
rationale  for  the  selection  of  particular 
industries  as  candidates  for  new  or 
revised  effluent  guidelines.  The 


Proposed  Plan  also  described  the 
relevant  statutory  framework,  the 
components  and  process  for 
development  of  an  effluent  guidelines 
regulation,  and  other  background 
information.  The  principal  elements  of 
the  Proposed  Plan  were  designed  to 
implement  sec.  304(m)  and  a  consent 
decree  in  Natural  Resources  Defense 
Council  et  ol.  v.  Reilly  (D.D.C.  89-2980. 
January  31, 1992)  (the  "Consent 
Decree").  See  59  FR  25860-25865. 

IV.  1994  Effluent  Guidelines  Plan 

EPA's  1994  Effluent  Guidelines  Plan 
is  set  forth  below.  Today's  Plan  is 
substantively  identical  to  the  Proposed 
Plan.  As  noted  above,  the  basis  for 
selection  of  the  industries  identified  in 
today's  Plan  is  described  in  the 
Proposed  Plan. 

A.  Regulations 

1.  Ongoing  Rulemakings 

The  Agency  is  currently  in  the 
process  of  developing  new  or  revised 
effluent  guidelines  for  nine  categories 
(These  categories  were  listed  in  the 
Proposed  Plan.)  The  categories  and 
actual  or  projected  dates  for  proposal 
and  final  action  are  set  forth  in  Table  1. 

Table  1.— Effluent  Guidelines 
Currently  Under  Development 


Category 

Proposal 

Final 
action 

Pulp,  paper  and  paper- 
tjoard.' 

Pesticide  formulating, 
packaging,  and  re- 
packaging   „ 

Metal  products  and  ma- 
chinery, phase.' 

Centralized  waste  treat- 
ment   

Coastal  oil  and  gas  ex- 
traction   

Pharmaceutical  manu- 
facturing  

Industrial  laundries  ........ 

Transportation  equip- 
ment cleaning  .., 

Landfills  and  Inciner- 
ators   

12/17/93 

4/14/94 

11/94 

2  12/94 

1/95 

'2/95 
12/96 

12/96 

23/97 

a'95 

8/95 

5/96 

2  9-96 

7/96 

=  8/96 
12/98 

12/98 

23/99 

'The  Pulp,  Paper  and  Papertx>ard  rule- 
making is  not  covered  t)y  the  NRDC  consent 
decree.  Deadlines  are  sub^  to  a  consent 
decree  in  EDF  et  at  v.  Thomas  (D.D.C.  No. 
85-0973). 

2  These  dates  reflect  pending  unopposed 
motions  to  extend  consent  decree  deadlines 

EPA  will  include  any  updates  to  these 
schedules  in  the  semi-annual  Regulatory 
Agenda  published  in  the  Federal 
Register. 

2.  Future  Regulations 

a.  Metal  Products  and  Machinery 
Phase  2.  The  1992  consent  decree 
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requires  that  EPA  begin  rulemaking  for 
the  Metal  Product  and  Machinery  Phase 
2  (MP&M  2)  category  in  1995.  As 
announced  in  the  1992  Effluent 
Guidelines  Plan  (57  FR  41000. 
September  8. 1992),  EPA  intends  to 
propose  the  MP&M  2  rule  in  1997  and 
take  Final  action  in  1999. 

b.  Two  Additional  Rulemaking 
Projects:  1996  Start.  EPA  will  start  work 
on  two  more  rules  in  1996.  EPA  has  not 
yet -Selected  the  specific  industrial 
categories  for  1996.  However,  based  on 
the  discussion  of  data  sources  in  the 
Proposed  Plan  (59  FR  25863).  the 
Agency  may  choose  the  next  caff^oriej. 
from  the  following  list: 

•  Petroleum  Refining 

•  Metal  Finishing 

•  Textile  Mills 

•  Inorganic  Chemicals 

•  Steam  Electric  Power  Generating 
•.  Iron  and  Steel  Manufacturing 

•  a  portion  of  the  Pulp.  Paper  and 
Paperboard  category  (proposed 
subcategories  for  which  EPA  did  not 
propose  toxic  and  nonconventional 
pollutant  limits  in  the  proposed  rule 
published  December  17, 1993:  G. 
Mechanicil  Pulp:  H.  Non-Wood 
Chemical  Pulp;  L  Secondary  Fiber 
Deink;  J.  Secondary  Fiber  Non-Deink;  K. 
Fine  and  Lightweight  Papers  horn 
Purchased  Pulp;  and  L.  Tis.sue.  Filter, 
Non-Woven,  and  Pawner  froi:i  Purchased 
Pj!p). 

EPA  intends  to  announce  it.s 
rulemaking  selections  in  the  Federal 
Register  within  the  next  year. 

B  Pnliininan' SttiditiS 

In  the  Proposed  Flan  EPA  described 
six  preliminary  studies  eitJutr  completed 
cr  underway,  and  aiinoiinced  that  it 
intended  to  begin  two  preli.iHi«iry 
studies  in  199.5.  and  three  additior.;!) 
-!'.idies  In  1996  (59  FR  25.904-5)  The 
•Studies  assist  the  .Agency  ii'i  seltjctirjg 
industries  to  be  subject  to  future  effluent 
guidelines  rulemaking. 

The  Agency  is  proceeding  as 
proposed  with.studias  for  the  Textile 
Mills  category  (40  CFR  part  410)  and  i.he 
lnor)^anic  Chemicals  category'  (40  CFR 
part  415),  both  of  Vihi.i:h  wiif  In- 
completed  by  December  1904.  SJudies 
of  the  Sttam  Electric  Power  Ck  nerating 
category^  (40  CFR  part  423)  and  Iron  and 
Steel  Manufacturing  category  (40  CFR 
part  420)  were  started  earlier  this  y«3r 
will  be  complete  in  late  1305.  Studies 
on  the  Petroleum  Refining  category  (40 
CFR  part  419)  and  the  Metal  Finishing 
category  (40  CFR  part  433)  were  recently 
completed. 

ThrtH?  additioiial  existing  efflueni 
guidelines  categories  are  listed  in  the 
consent  decree  for  preliminary  studies: 
Leather  Tanning  and  Finishing  (40  CFR 


part  425):  Coal  Mining  (40  CFR  part 
434):  and  Onshore/Stripper  Oil  and  Gas 
Extraction  (40  CFR  part  435).  FJ>A  may 
study  these  categories  or  other 
categories,  based  on  public  conmients 
received  and  other  available 
information. 

EPA  has  not  yet  selected  the 
categories  to  be  studied  in  1995  or  1996 

C  Summary-  of  Changes  from  Proposed 
Plan 

Today's  Effluent  Guidelines  Plan  is 
substantively  identical  to  the  Proposed 
Plan.  However,  some  clarifications  are 
provided  below  in  response  to  se\'eral 
comments  the  Agency  received  on  the 
proposal. 

V.  Public  Comments 

The  public  comment  period  for  the 
Proposed  Plan  closed  on  )une  17,  1994. 
The  Agency  r^-ceived  comments  that 
covered  appruximately  18  topics  from  6 
commenters,  including  industries  and 
an  environmental  group.  The  summarv 
in  this  section  highlights  the  more 
significant  comments  submitted.  The 
administrative  record  for  today's  notice 
includes  a  complete  text  of  the 
comments  and  the  Agency's  response.s. 

A.  Scofte  of  Specific  Effluent  Gvidelines 

Several  comments  addressed  the 
.scope  of  coverage  and  other  i.ssues 
pertaining  to  specific  effluent  guidelines 
rules  which  EPA  retx^ntly  proposed  or 
will  propose  in  the  next  few  years. 

EPA  will  forward  these  conmients  to 
the  dockets  for  the  appropriate  rule.s. 
The  Agency  has  not  made  fiiuil 
decisions  about  the  scope  and 
.applicability  of  these  guidelines 

li.  EfPuent  Guidelines  Flatwimi  Protpss 

One  conm-.etit  tjtJe<.tiGrjeu  the 
Agency's  co.mmitment  to  pianni/ig  tor 
the  Effluent  Guidelims  Projiram.  and 
.stated  that  EPA  should  de-:  unstr-ate  th..t 
it  hbi  actually  engagi-d  in  p!an:,ing  for 
future  development  of  Effluent 
Guidelines,  ratht  r  than  using  the  304|rc) 
plan  as  a  status  rej.ort  a^id  vehicle  to 
r"q;]'>sf  iurther  informafio:!  fmir.  oiit>ide 
soi.rces. 

EPA.  ba-i  devoted  substinitui!  resr.un  es 
to  planning  for  Lffhient  Cuid'-lJnes 
Mo.st  r.igr.ificant!y,  the  Akien;:y  has 
supported  the  Effiup.Mt  GuideliDesTask 
Force,  an  advisory  ro.^l.mit^ee.  that  }:a>; 
investigated  ways  to  imp^ve  the 
planning  process,  expedite  the 
promulgation  of  effluent  guidelines,  and 
better  prc.mote  pollution  prevention 
practices.  The  Task  Force  recently 
submitted  its  Report  and 
Recommendations  on  "Selection 
Criteria  for  Preliminarj  Industry 


Studies"  to  the  EPA  Administrator  The 
Task  Force  agreed  with  EPA  on  the 
limitations  of  various  data  sources, 
although  it  encouraged  the  Agency  to 
take  greater  advantage  of  the 
information  and  experience  available 
from  state  and  local  governments  in 
dealing  with  industrial  dischargers.  EPA 
looks  forward  to  working  more  closely 
with  state  and  local  governments  on 
preliminary  studies  and  effluent 
guidelines  planning  in  general 
While  the  Agency-  does  invite 
submissions  of  data  from  outside 
.sources  to  assist  in  Effluent  Guidelines 
planning,  it  al.so  conducts  preliminary 
industry'  studies.  EPA  believes  that 
conducting  preliminary  studies  is  the 
most  effective  manner  in  which  to  learn 
about  industries  discharging  toxic  and 
nonconventional  pollutants.  Two 
studies  have  been  completed,  and 
additional  studies  are  undervsav. 
punsuant  to  the  Consent  Deere*- 
Consistent  with  the  previous  Plans,  the 
1994 Proposed  Plan  states  that  the  "total 
priority  pollutants  discharged"  fa<  tor 
has  been  "among  the  most  useful 
indicators  for  selecting  categones  for 
effluent  guidelines'  (59  FR  25RB3).  The 
preliminary  studies  provide  this  kind  of 
information,  but  most  of  the  other  data 
sources  the  Agency  consults  do  not 
support  calcLilating  national  estimates  of 
discharges  by  category. 

VL  Economic  Impact  Assessment 

Today's  notice  proposhs  a  plan  for  the 
review  and  re>  ision  of  exi.slmp  effluent 
guidelines  and  for  the  ^election  of 
priority  industries  for  new  regulations. 
This  notice  dues  not  establish  any 
requirements;  there'o.'e.  no  economic 
impact  assessment  has  been  prepared 
EPA  will  provide  econon:ic  impo<i 
analyses  or  regulator\-  impoct  analyses, 
es  appropriate,  for  :,■]  of  the  future' 
'^ffluerit  guiOelme  rul'  n.nk:iigs 
developed  hy  the  .\geirv. 

Ml.  Executive  Ordrr  12866 

I'nder  Ex>-<:i;t!ve  Ordff  \2Ht>h  I.-..S  FR 
517.35.  Oi:tcber  4.  199 -■).  the  .Agency 
must  deterniine  whether  the  rn;ul3tory 
asrtion  is  "s.gnifican*  '  mid  therefore 
st;bje«;t  to  OfficHof  Manaeem"nt  f-r'd 
Budj'tit  (OMB)  review  and  the 
reqiiiivments  of  the  E>eculive  Order 
The  Order  de.fmes  "sig.aififiant 
regulatory  action"  as  one  that  is  hkely 
t'j  result  in  a  rjle  that  ninv: 

(i)  Have  an  annual  effect  on  die 
fcK.onomy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
et;oiioniy.  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
ct»mmunities: 


V-o- 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4l  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  plan 
is  not  a  "significant  regulatory-  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

Dated:  August  18.  1994. 
Carol  M.  Browner, 

Administrator. 

Appendix  A — Effluent  Guidelines 
Rulemaking  Projects  and  Preliminary 
Studies 

Effluent  Guidelines  Current  and 
Future  Rulemaking  Projects 


Effluent  Guidelines  Current  and  Effluent  Guidelines  Current  and 
Future  Rulemaking  Projects—  j  Future  Rulemaking  Projects— 
Continued  Continued 


40 

Category 

cfr 
part 

Proposed 

Final 

Pulp,  paper 

and  paper- 

board  

430 

12/17/93 

9I9S 

Pesticide  for- 

rmilating. 

packaging 

and  repack- 

aging   

455 

4/14,'94 

895 

Metal  products 

and  niachin- 

ery,  Phase 

1  

438 

11/94 

5'96 

Centralized 

waste  treat- 

ment'   

437 

3  12'94 

3  9/96 

40 

Category 

CFR 
part 

Proposed 

Final 

Coastal  oil 

arjd  gas  ex- 

traction   

435 

i;95 

7/96 

Phaima- 

ceutical 

manufactur- 

ino 

439 

3  2/95 

^  8/96 

Industrial  laun- 

dries   

441 

12/96 

l2/'98 

Transportation 

equipment 

cleaning  

442 

12/96 

1Z98 

Landfills  and 

inciner- 

ators 2  

437 

^3-97 

3  3/99 

Metm  products 

and  machirv 

ery,  Ptiase 

2 

438 

12/97 

12/99 

2  categories — 

rulemaking 

1      projects 

stftrt  1996  .. 

12/98 

12/'00 

2  categories — 

riiemaking 

projects 

start  1997  .. 

12/99 

IZ'OI 

2  categories— 

rulemaking 

projects 

start  1998  .. 

12/00 

12'02 

2  categories— 

rulemaking 

projects 

start  1999  .. 

12/01 

1 2/03 

Category 


Final 


3  Dates  reflect  pending  unopposed  motions 
to  extend  consent  decree  deswllines. 

Current  and  Future  Preliminary 
Studies 


Category 

40 
CFR 
part 

Stad 

Com- 
plete 

Inorganic  chemkials 
Textile  mills  

415 
410 

423 

420 

1993 
1993 

1994 

1994 
1995 
1996 

1994 
1994 

Steam  electric 

power  generating  . 
Iron  and  steel  manu- 

facturlr>g 

2  categories  

3  categories  

1995 

1995 
1996 
1997 

Appendix  B — Completed  Preliminary 
Studies 

Recent  Studies 

Recently-completed  preliminary 
studies  will  be  available  from  the  EPA 
National  Center  for  Environmental 
Publications  and  Information  (NCEPI). 
1 1029  Kenwood  Road,  Building  5, 
Cincinnati,  OH  45242;  telephone  (513) 
891-6561,  fax  (513)  891-6685.  Please 
specify  the  EPA  Document  Number 
when  ordering.  -  . 


■  Formerly  called  Waste  Treatment,  Phase 
^  Formerly  called  Waste  Treatment.  Phase 


Putjiicafion  title 


Preliminary  data  summary  for  the  petroleum  refining  category 
Preliminary  data  summary  for  the  metal  finishing  category  .... 


T 


40 
CFR 
part 


419 
433 


Publication  date 


October  1994 
Octot>er  1994 


EPA  document  No. 


EPA-821-R-94-005 
EPA-821-R-94-006 


1989  Stud  It's 


The  following  studies  v.>!.-e  published  ae  Fr- 

from  the  National  Te( 

487-46,50.  Plf,-ase  spec 


studies  v-.i.'-e  published  ae  Fr-hminary  Daia  Summaries  bv  EPA  in  1989.  Copies  may  be  purchased 
Technical  Information  Service  (NTIS),  528.=i  Port  Roval  Ro.nci.  Sprinsfield,  VA  221B1;  telephone  (70.11 
jecify  the  NilS  Accession  Numher(s)  when  ordering. 


Pablication  title 


Preliminary  data  summary  for  the  d'um  reconditior;ing  irdustry 
Preliminary  data  summ^ary  for  the  ha2ardous  waste  treatment  industry 

Preliminary  data  summary  for  the  hospitals  point  source  category 

Preliminary  data  summary  ior  industrial  laundries 

Preliminary  data  summary,  for  the  machinery  manuiactunng  and  re- 
building irxJustry. 

Preliminary  data  summary  for  the  paint  formulating  point  source  cat- 
egory. 

Preliminary  data  summary  for  the  pharmaceutical  manufacturing  potnt 
source  category. 


Current  category  name  (if  different 
from  publicatiorv  title) 


Centralized  waste  t.'-eatment;  land- 
fills and  incinerators. 


Metal  products  and  machinery 


NTIS  accession  No. 


PB90-1 26491 
PB9(>-126517 

PB90-1 26459 
PB90-126541 
PB90-1 26525 

PB90-1 26475 

PB90-1 26533 


Federal  Register  /  Vol.  59.  No.  165  /  Friday.  August  26.  1994  /  Proposed  Rules 


44237 


Publication  title 


Preliminary  data  sunrwriary  for  the  solvent  recycling  industry 
Preliminary  data  summary  tor  the  transportation  equipment  deanina 
industry.  ^ 

Preliminary  data  summary  (or  the  used  oil  reclamation  and  re-refmina 
industry.  ^ 


Current  category  name  (if  different 
from  publication  title) 


IFR  Doc.  94-20954  Filed  8-25-94.  8  4-|  -ir.\\ 
BILUNG  COOE  «S<fr-60-l> 


NTIS  accession  No 


PB90-1 26467 
PB9e-i 26483 

P890- 126509 


Friday 

August  26,  1994 


Part  III 


Environmental 
Protection  Agency 


40  CFR  Part  82 

Protection  of  Stratospheric  Ozone;  Finai 
Rule 


s      g       5 
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ENVIRONMENT/\L  PROTECTION 
AGENCY 

40CFRPart82 

[FRL-6057-3] 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Acceptability. 

SUMMARY:  This  notice  expands  the  list  of 
acceptable  substitutes  for  ozone 
depleting  substances  (ODSs)  under  the 
U.S  Environmental  Protection  Agency's 
(EPA)  Significant  New  Alternatives 
Pohcy  (SNAP)  program.  SNAP     ■ 
implements  section  612  of  the  amended 
Clean  Air  Act  of  1990  whereby  EPA  is 
required  to  evaluate  substitutes  for  the 
ODSs.  and  regulate  the  use  of 
substitutes  where  other  alternatives 
exist  that  reduce  overall  risk  to  human 
health  and  the  environment.  Through 
these  evaluations.  SNAP  generates  lists 
of  acceptable  and  unacceptable 
substitutes  for  each  of  the  major 
industrial  use  sectors. 

On  March  18. 1994.  EPA  promulgated 
its  plan  for  administering  the  SNAP 
program,  and  issued  decisions  on  the 
acceptability  and  unacceptability  of  a 
number  of  substitutes  (59  FR  13044).  In 
today's  Notice.  EPA  is  issuing  decisions 
on  the  acceptability  of  certain 
substitutes  not  previously  reviewed  by 
the  Agency.  The  intended  effect  of  this 
action  is  to  expedite  movement  away 
from  ozone  depleting  compounds.  To 
arrive  at  determinatioiu  on  the 
acceptability  of  substitutes,  the  Agency 
completed  a  cross-media  sector  end-use 
screesing  assessment  of  risks  to  human 
heahh  and  the  environment. 
EFFECTIVE  DATE:  August  26. 1994. 

ADDRESSES:  Information  relevant  to  this 
notice  is  contained  in  Air  Docket  A-91- 
42.  Central  Docket  Section,  South 
Conference  Room  4.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460.  Telephone: 
(202)  260-7549.  The  docket  may  be 
inspected  between  8  a.m.  and  4  p.m. 
weekdays.  As  provided  in  40  CFR  part 
2,  a  reasonable  fee  may  be  charged  for 
photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Rand  at  (202)  233-9739  or  fax 
(202)  233-9577,  USEPA.  Stratospheric 
Protection  Division.  401  M  Street  SW., 
8205-J,  Washington,  DC  20460. 

SUPPt^MENTARY  INFORMATION: 

L  Overview  of  This  Action 

This  action  is  divided  into  six 
sections,  including  this  overview: 


1  Oyerview  of  This  Notice 

II.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulatory  History 

III.  Listing  of  Acceptable  Substitutes 

rv.  Listing  of  Substitutes  Pending  Review 

V.  Additional  Information 

Appendix  A    Summary  of  Acceptable  and 
Fending  Decisions 

IL  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evahiating  alternatives  to  ozone- 
depleting  substances.  EPA  is  referring  to 
this  program  as  the  Significant  New 
Altamatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  flii/emaicj/ig— Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 
I  (chlorofluorocarbon,  halon,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  D 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  Identified  an  alternative  that:  (1) 
Reduces  the  overall  risk  to  human 
health  and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/ AcceptcAtle 
Substitute*— Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  ftiocess— Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition.  EPA  must  publish  the  revised 
lists  within  an  additional  6  months. 

•  90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpublished  health  and  safety  studies 
on  such  substitutes. 

•  Outreac/h— Section  612(bMl)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 


class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  inTcey  commercial 
applications. 

•  C7par//ig/jouse— Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  u.se 
class  I  and  II  substances. 

B.  Regulatory  History 

On  March  18, 1994.  EPA  published 
the  Final  Rulemaking  (FRM)  (59  FR 
13044)  which  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPA's  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
Refrigeration  and  air  conditioning;  foam 
blowing;  solvent  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives.  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  compose  the  principal  industrial 
sectors  that  historically  consimie  the 
largest  volumes  of  ozone-depleting 
compounds. 

As  described  in  the  final  rule  for  the 
SNAP  program  (59  FR  13044).  EPA  does 
not  believe  that  rulemaking  procedures 
are  required  to  list  alternatives  as 
acceptable  with  no  limitations.  Such 
listings  do  not  impose  any  sanction,  nor 
do  they  remove  any  prior  license  to  use 
a  substance.  Consequently,  EPA  is 
adding  substances  to  the  list  of 
acceptable  alternatives  without  first 
requesting  comment  on  new  Ustings. 

EPA  does,  however,  believe  that 
notice-and-comment  rulemaking  is 
required  to  place  any  substance  on  the 
list  of  prohibited  substitutes,  to  list  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  only  for  certain  uses,  or  to 
remove  a  substance  from  either  the  list 
of  prohibited  or  acceptable  substitutes. 
Updates  to  these  lists  are  published  as 
separate  notices  of  rulemaking  in  the 
Faderal  Register. 

The  Agency  defines  a  "substitute"  as 
any  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  that  could 
replace  a  class  I  or  class  11  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
safety  studies  on  the  substitute  at  least 
90  days  before  Introducing  it  into 
interstate  commerce  for  sig^ficant  new 
use  as  an  alternative.  This  requirement 
applies  to  substitute  manufacturers,  but 
may  include  importers,  fonnulators  or 
end-users,  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 
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m.  Listing  of  Acceptable  Substitutes 

This  section  presents  EPA's  most 
recent  acceptable  listing  decisions  for 
class  I  substitutes  in  the  following 
industrial  sectors:  refrigerants  and  air 
conditioning,  foam  blowing,  solvent 
cleaning,  fire  suppression  and  explosion 
protection;  sterilants;  aerosols: 
adhesives,  coatings  and  inks.  These 
decisions  represent  substitutes  not 
previously  reviewed  in  the  final 
rulemaking  for  SNAP  (59  PR  13044; 
March  18, 1994)  and,  consequently,  add 
to  the  lists  of  acceptable  substitutes 
under  SNAP.  For  copies  of  the  full  list, 
contact  the  EPA  Stratospheric 
Protection  Hotline  at  the  number  listed 
in  Section  V  of  this  notice. 

Parts  A  through  H  below  present  a 
detailed  discussion  of  the  substitute 
listing  determinations  by  major  use 
sector.  Tables  summarizing  listing 
decisions  in  this  notice  are  in  Appendix 
A.  The  comments  contained  in 
Appendix  A  provide  additional 
information  on  a  substitute,  but  like  the 
listings  themselves,  are  not  regulatory  in 
nature,  and  thus  they  are  not  mandatory 
for  use  of  a  substitute.  Nor  should  the 
comments  be  considered  comprehensive 
with  respect  to  other  legal  obligations 
pertaining  to  the  use  of  the  substitute. 
However,  EPA  encourages  users  of 
acceptable  substitutes  to  apply  all 
comments  to  their  use  of  these 
substitutes.  In  many  instances,  the 
comments  simply  allude  to  soimd 
operating  practices  that  have  already 
been  identified  in  existing  industry  and/ 
or  building-code  standards.  Thus,  many 
of  the  comments,  if  adopted,  would  not 
require  significant  changes  in  existing 
operating  practices  for  the  affected 
industry. 

As  described  in  the  final  rule  for  the 
SNAP  program,  EPA  does  not  believe 
that  rulemaking  procedures  are  required 
to  list  alternatives  as  acceptable  with  no 
limitations.  Such  listings  do  not  impose 
any  sanction,  nor  do  they  remove  any 
prior  license  to  use  a  substitute. 
Consequently.  EPA  is  adding  substances 
to  the  list  of  acceptable  alternatives 
vdthout  first  requesting  comment  on 
new  listings. 

EPA,  however,  does  believe  that 
notice-and-comment  rulemaking  is 
required  to  place  any  alternative  on  the 
list  of  prohibited  substitutes,  to  list  a 
substitute  as  acceptable  only  under  use 
restrictions,  or  to  remove  a  substitute 
from  either  the  list  of  prohibited  or 
acceptable  substitutes.  Updates  to  these 
lists  are  published  as  separate  notices  of 
rulemaking  in  the  Federal  Register. 


D.  Refrigeration  and  Air  Conditioning 
1.  Overview 

The  refrigeration  and  air  conditioning 
sector  includes  all  uses  of  class  I  and 
class  n  substances  to  produce  cooling, 
including  mechanical  and  non- 
mechanical  refrigeration,  air 
conditioning,  and  heat  transfer.  Please 
refer  to  the  final  SNAP  rule  (59  FR 
13044)  for  a  more  detailed  description 
of  this  sector. 

The  refrigeration  and  air  conditioning 
sector  is  divided  into  the  following  end- 
uses: 

•  Commercial  comfort  air 
conditioning; 

•  Industrial  process  refrigeration 
systems; 

•  Industrial  process  air  conditioning; 

•  Ice  skating  rinks; 

•  Uranium  isotope  separation 
processing; 

•-  Cole  storage  warehouses; 

•  Refrigerated  transport; 

•  Retail  food  refrigeration; 

•  Vending  machines; 

•  Water  coolers; 

•  Commercial  ice  machines; 

•  Household  refrigerators; 

•  Household  freezers; 

•  Residential  dehumidifiers; 

•  Motor  vehicle  air  conditioning; 

•  Residential  air  conditioning  and 
heat  pumps; 

•  Non-mechanical  heat  transfer;  and 

•  Very  low  temperature  refrigeration. 
In  addition,  each  end-use  is  divided  into 
retrofit  and  new  equipment 
applications.  EPA  has  not  necessarily 
reviewed  substitutes  in  every  end-use 
for  this  Notice. 

EPA  has  modified  the  list  of  end-uses 
for  this  sector  for  this  SNAP  update. 
First,  EPA  has  changed  the  name  of  the 
heat  transfer  end-use  to  non-mechanical 
heat  transfer.  This  change  is  intended  to 
avoid  confusion  between  systems  that 
move  heat  &om  a  cool  area  to  a  warm 
one  (mechanical  refrigeration)  and 
systems  that  simply  aid  the  movement 
of  heat  away  from  warm  areas  (non- 
mechanical  heat  transfer).  The  second 
change  is  that  EPA  added  a  new  end- 
use,  very  low  temperature  refrigeration. 
Substitutes  for  this  end-use  have  been 
reviewed  since  the  final  rule,  and 
therefore  have  been  added  for  this 
SNAP  update.  Finally,  EPA  has  also 
reviewed  substitutes  for  CFC-13.  R- 
13B1,  and  R-503  industrial  process 
refrigeration.  Please  rtsfer  to  the  final 
SNAP  rule  (59  FR  13044)  for  a  detailed 
description  of  end-uses  other  than  these 
three.  EPA  may  continue  to  add  crther 
end-uses  in  future  SNAP  updates. 

a.  Non-mechanical  Heat  Transfer.  As 
discussed  above,  this  end-use  includes 
all  cooling  systems  that  rely  on  a  fluid 


to  remove  heat  from  a  heat  source  to  a 
cooler  area,  rather  than  relying  on 
mechanical  refrigeration  to  move  heat 
from  a  cool  area  to  a  warm  one. 
Generally,  there  are  two  types  of 
systems:  systems  with  fluid  pumps, 
referred  to  as  recirculating  coolers,  and 
those  that  rely  on  natural  convection 
currents,  known  as  thermosyphons. 

6.  Very  Low  Temperature 
Refrigeration.  Medical  freezers,  freeze- 
dryers,  and  other  small  appliances 
require  extremely  reliable  refrigeratinn 
cycles.  These  systems  must  meet 
stringent  technical  standards  that  do  not 
normally  apply  to  refrigeration  systems. 
They  usually  have  very  small  charges. 
Because  they  operate  at  very  high  vapor 
pressures,  and  because  performance  is 
critically  affected  by  any  charge  loss, 
standard  maintenance  for  these  systems 
tends  to  reduce  leakage  to  a  level 
considerably  below  that  for  other  types 
of  refrigeration  and  air  conditioning 
equipment. 

c.  CFC-13.  R-13B1.  and  R-503 
Industrial  Process  Refrigeration.  This 
end-use  differs  from  other  types  of 
industrial  refrigeration  only  in  the 
extremely  low  temperature  regimes  that 
are  required.  Although  some  substitutes 
may  work  in  both  these  extremely  low 
temperatures  and  in  systems  designed  to 
use  R-502.  they  are  acceptable  only  for 
this  end-use  because  of  global  warming 
and  atmospheric  lifetime  concerns. 
These  concerns  are  discussed  more  fully 
below. 

2.  Corrections  from  the  March  18, 1994 
FRM 

In  the  FRM,  the  components  of  two 
refrigerants.  R-404.'\  and  R-507,  were 
inadvertently  reversed.  R-507  consists 
of  HFC-125  and  HFC-143a  and  R-404A 
consists  of  HFC-125.  HFC-143a.  and 
HFC-134a.  These  blends  were  listed  as 
acceptable  for  the  same  end -uses,  so  the 
reversal  had  no  effect  on  the  acceptable 
status  of  either  refrigerant. 

Also  in  the  FRM,  EPA  hsted  HFC- 
134a  as  acceptable  in  several  CFC-12 
end-uses.  In  the  descriptive  text.  EPA 
vkTote  "while  HFC-134a  is  compatible 
with  most  existing  refrigeration  and  air 
conditioning  equipment  parts,  it  is  not 
compatible  with  mineral  oils  currently 
used  in  such  systems.  An  ester-based 
lubricant  should  be  used  rather  than 
mineral  oils."  EPA's  intention  -was  to 
alert  users  to  the  need  to  use  lubricants 
other  than  current  mineral  oils,  rather 
than  to  recommend  a  particular  t>-pe  of 
new  oil.  While  it  remains  true  that 
mineral  oils  are  incompatible  with 
HFC-134a,  it  is  not  true  that  polyol  ester 
oils  are  the  only  replacement. 
Polyalkylene  glycol  oils  are  also 
available,  and  are  in  fact  the 
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predominant  choice  of  the  automobile 
manufacturers.  Therefore,  the  portion  of 
each  listing  for  HFC-1234a  should  have 
read  "An  appropriate  ester-based, 
polyalkylene  glycol-based,  or  other  type 
of  lubricant  should  be  used."  In 
addition,  specifically  in  the  Motor 
Vehicle  Air  Conditioning  end-use  the 
listing  for  HFC-134a  should  have 
included  the  recommendation  to 
consult  the  original  equipment 
manufacturer  or  the  retrofit  kit 
manufacturer  for  further  information. 
For  clarity,  these  changes  have  been 
incorporated  into  the  listing  for  ilFC- 
134a  in  Motor  Vehicle  Air  Conditioning 
in  the  NPRM. 

3.  Substitutes  for  Refrigerants 

Substitutes  fall  into  eight  broad 
categories.  Seven  of  these  categories  are 
chemical  substitutes  used  in  the  same 
vapor  compression  cycle  as  the  ozone- 
depleting  substances  t>eing  replaced. 
They  include  hydrochlorofluorocajbons 
(HCF&),  bydrofluorocarbons  (HFCs). 
hydrocarbons,  refrigerant  blends, 
anunonia,  perQuorocaibons  (PFCs),  and 
cliloiine  systems.  The  eighth  category 
includes  alternative  technologies  that 
generally  do  not  rely  on  vapor 
compression  cycles.  Please  refer  to  the 
final  SNAP  rule  (59  FR  13044)  for  more 
discussion  of  these  broad  categories. 

4.  Listing  Decisions 

a.  Acceptable  Substitutes.  These 
determinations  are  based  on  data 
submitted  to  EPA  and  on  the  risk  screen 
described  in  the  draft  background 
dociunent  entitled  "Risk  Screen  on  the 
Use  of  Substitutes  for  Class  I  Ozone- 
Depleting  Substances:  Refrigerants".  In 
accordance  with  the  guiding  principles 
for  SNAP,  substitutes  were  compared 
both  to  the  substance  they  replace  and 
to  each  other. 

EPA  believes  the  use  of  all  acceptable 
substitutes  presents  lower  overall  risk 
than  the  continued  use  of  an  ozone- 
depleting  substance.  Not  all  substitutes 
will  necessarily  be  appropriate  choices 
for  all  systems  within  an  end-use. 
Engineering  decisions  must  take  into 
account  factors  such  as  operating 
temperatures  and  pressures,  ambient 
conditions,  and  age  of  equipment, 
especially  during  retrofits.  For  example, 
substitutes  listed  under  industrial 
process  refrigeration  may  be  listed  as 
acceptable  for  retrofits  for  both  CFC-12 
and  R-502  systems.  However,  these 
substances  exhibit  significantly  different 
thermodynamic  characteristics,  and  a 
substitute  for  one  may  not  be 
appropriate  for  use  as  a  substitute  for 
the  other.  EPA  believes  such  decisions 
are  most  appropriately  made  by  the 


equipment  owner,  manager,  or 
contractor. 

Users  of  HCFCs  should  be  aware  that 
an  acceptability  determination  shall  not 
be  construed  to  release  any  user  from 
compUance  with  all  other  regulations 
pertaining  to  class  11  substances.  Tliese 
include:  (a)  The  prohibition  against 
vendng  during  servicing  under  section 
608,  -which  was  effective  July  1, 1992; 

(b)  recycling  requirements  under  section 
608,  which  were  effective  July  13, 1993; 

(c)  section  609  regulations  regarding 
MVACS  which  were  effective  August 
13, 1992;  and  (d)  the  revised  production 
phaseout  of  class  11  substances  under 
section  606,  which  was  published  on 
December  10, 1993.  In  addition,  users  of 
refrigerants  that  do  not  contain  chlorine 
should  be  aware  that  an  acceptability 
determination  shall  not  be  construed  to 
release  any  user  from  compliance  with 
the  venting  prohibition  under  section 
608(c)(2).  which  takes  effect  November 
15,  1995,  at  the  latest. 

Substitutes  are  listed  as  acceptable  by 
end-use.  These  substitutes  have  only 
been  found  acceptable  for  use  in  the 
specific  end-uses  for  which  they  have 
been  reviewed,  as  described  in  this 
section.  Users  of  blends  should  be  aware 
that  EPA  has  evaluated  and  found 
acceptable  in  each  case  only  the  specific 
percentage  composition  submitted  for 
review;  no  others  have  been  evaluated. 
EPA  strongly  recommends  that  users  of 
alternative  refrigerants  adhere  to  the 
provisions  of  ASHRAE  Standard  15 — 
Safety  Code  for  Mechanical 
Refrigeration  when  applicable.  ASHRAE 
Standard  34 — Number  Designation  and 
Safety  Classification  of  Refrigerants  is  a 
useful  reference  on  refrigerant 
numerical  designations.  Users  are  also 
strongly  encouraged  to  contain,  recycle, 
and  reclaim  all  refrigerants. 

(1)  R-500  Centrifugal  Chillers,  Retrofit 

(a)  R-406A.—R-406A,  which  consists 
ofHCFC-22.  HCFC-142b,  and 
isobutane,  is  acceptable  as  a  substitute 
for  R~500  in  retrofitted  centrifugal 
chillers.  Because  HCFC-22  and  HCFC- 
142b  contribute  to  ozone  depletion,  this 
blend  is  considered  a  transitional 
alternative.  Regulations  regarding 
recycling  and  reclamation  issued  under 
section  608  of  the  Clean  Air  Act  apply 
this  blend.  HCFC-142b  has  one  of  the 
highest  ODPs  among  the  HCFCs.  The 
GWPs  of  HCFC-22  and  HCFC-142b  are 
somewhat  high.  Although  HCFC-142b 
is  flammable,  the  blend  is  not.  After 
significant  leakage,  however,  this  blend 
may  become  weakly  flammable. 


(2)  CFC-11,  CFC-12.  and  R--502 
Industrial  Process  Refrigeration,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  HCFC-123.—HCFC-123  is 
acceptable  as  a  substitutes  for  CFC-11, 
CFC-12.  and  R-502  in  retrofitted 
industrial  process  refrigeration.  Because 
HCFC-123  contributes  to  ozone 
depletion,  it  is  considered  a  transitional 
alternative.  Since  it  poses  much  lower 
ozone-depleting  risk  than  continued  use 
of  CFCs,  EPA  has  determined  that  its 
use  is  acceptable  for  certain  end-uses.  In 
addition,  HCFC-123's  GWP  and 
atmospheric  lifetime  are  significantly 
lower  than  almost  all  other  alternatives. 
HCFC-123  is  not  flammable.  EPA 
strongly  recommends  that  users  of 
HGFC-123  adhere  to  any  requirements 
provided  in  ASHRAE  Standards  15  and 
34.  Worker-monitoring  studies 
conducted  by  EPA  demonstrate  that  in 
office  building  equipment  rooms, 
HCFC-123's  8-hour  time-weighted 
average  concentration  can  be 
maintained  at  or  under  1  ppm  (less  than 
the  industry-established  AEL  of  30 
ppm),  provided  that  such  standards  are 
followed.  HCFC-123  is  acceptable  for 
use  in  commercial  building  chillers  and 
should  pose  no  hazard  in  induatriol 
uses. 

(b)  R-406A.—R-406A,  which  consists 
of  HCFC-22,  HCFC-142b,  and 
isobutane.  is  acceptable  as  a  substitute 
for  CFC-11.  CFC-12.  and  R-502  in 
retrofitted  industrial  process 
refrigeration.  See  the  discussion  on  R- 
406 A  under  reUx»fitted  R-500 
centrifugal  chillers. 

(c)  R-407A  and  R-407B.—R-407A 
and  R-407B.  which  consist  ofHFC- 
134a.  HFC-32.  and  HFC-125.  are 
acceptable  as  substitutes  for  CFC-11. 
CFC-12.  and  R-502  in  retrofitted 
industrial  process  refrigeration.  None  of 
the  components  contribute  to  ozone 
depletion.  However.  HFC-125  has  a 
very  high  GWP  and  HFC-l-34a  has  a 
moderate  GWP.  EPA  strongly 
encourages  recycling  and  reclamation  of 
this  blend  in  order  to  reduce  its  direct 
global  warming  impact.  Although  HFC- 
143a  is  flammable,  the  blend  is  not. 
Leak  testing  has  demonstrated  that  its 
composition  never  becomes  flammable. 

(d)  HCFC  Blend  Epsilon.—HCFC 
Blend  Epsilon.  which  consists  of  HCFC- 
22.  HFC-143a.  and  HFC-125,  is 
acceptable  as  a  substitute  for  CFC-1 1, 
CFC-12.  and  R-502  in  retrofitted 
industrial  process  refrigeration.  Because 
HCFC-22  contributes  to  ozone 
depletion,  this  blend  is  considered  a 
transitional  alternative.  Regulations 
regarding  recycling  and  reclamation 
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issued  under  section  608  of  the  Clean 
Air  Act  apply  to  this  blend.  HFC-125 
and  tff'C-143a  have  very  high  GWPs, 
and  the  GWP  of  HFC-22  is  somewhat 
high.  Although  HFC-143a  is  flammable, 
the  blend  is  not.  Leak  testing  has 
demonstrated  that  its  composition  never 
becomes  flammable. 

(3)  CFC-11,  CFC-12.  and  R-502 
Industrial  Process  Refrigeration.  New 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  HCFC-123.—HCFC-123  is 
acceptable  as  a  substitute  for  CFC-U, 
CFC-12.  and  R~502  in  new  industrial 
process  refrigeration.  Because  HCFC- 
123  contributes  to  ozone  depletion,  it  is 
considered  a  transitional  alternative. 
Since  it  poses  much  low^  ozone- 
depleting  risk  than  continued  use  of 
CFCs,  EPA  has  determined  that  its  use 
is  acceptable  for  certain  end-uses.  In 
addition,  HCFC-123's  GWP  and 
atmospheric  lifetime  are  significantly 
lower  than  almost  all  other  altematiA/es. 
HCFC-123  is  not  flammable.  EPA 
strongly  recommends  that  users  of 
HCFC— 123  adhere  to  any  requirements 
provided  in  ASHRAE  Standards  15  and 
34.  Worker-monitoring  studies 
conducted  by  EPA  demonstrate  that  in 
office  building  equipment  rooms, 
HCFC-123's  8- hour  time- weighted 
average  concentration  can  be 
maintained  at  or  imder  1  ppm  (less  than 
the  industry-established  AEL  of  30 
ppm),  provided  that  such  standards  are 
followed.  HGFC-123  is  acceptable  for 
use  in  commercial  building  chillers  and 
should  pose  no  hazard  in  industrial 
uses. 

(b)  R-407A  and  R-407B.—R-407A 
and  R-407B.  which  consist  ofHFC- 
134a.  HFC-32.  and  HFC-125,  are 
acceptable  as  sub'stitutes  for  CFC-1 1 . 
CFC-12.  and  R-502  in  new  industrial 
process  refrigeration.  Sbc  the  discussion 
on  these  blends  under  retrofitted  CFC- 
11.  CFC-12.  and  R-502  industrial 
process  refrigeration. 

(4)  CFC-13,  R-13B1,  and  R-503 
Industrial  Process  Refrigeration,  Retrofit 
and  New 

This  type  of  refrigeration  requires 
temperatures  well  below  those  achieved 
v«th  R-502  or  HCFC-22.  A  limited 
number  of  substitutes  have  been 
identified  that  are  capiable  of  meeting 
technical  requirements.  These 
substitutes  all  contain  components  with 
extremely  high  GWPS,  and  EPA  is 
concerned  about  thefr  potential 
contribution  to  global  warming. 
However,  under  SNAP,  EPA  intends  to 
only  find  those  substitutes  unacceptable 
that  clearly  present  greater  overall  risk. 


Given  this  framework,  EPA  finds  these 
high-GWP  substitutes  acceptable.  At  the 
same  time,  EPA  strongly  urges  industry 
to  develop  new  alternatives  for  this  end- 
use  that  do  not  contain  substances  with 
such  high  GWPs  and  long  hfetimes. 

(a)  HFC-23.—HFC-23  is  acceptable  as 
a  substitute  for  CFC-13.  R-13B1.  and  R- 
503  in  retrofitted  and  new  industrial 
process  refrigeration.  HFC-23  has  an 
extremely  high  100-year  GWP  of  9000 
relative  to  CO2  and  a  lifetime  of  280 
years.  Its  GWP  is  the  highest  among  the 
HFCs,  and  its  hfetime  is  exceeded  only 
by  the  PFCs.  EPA  believes  HFC-23 
could  contribute  significantly  to  global 
warming.  In  addition,  the  long  Ufetime 
of  HFC-23  means  any  global  warming  or 
other  effects  would  be  essentially 
irreversible.  While  the  current  rule 
issued  imder  section  608  of  the  CAA 
does  not  require  recycling  and  recovery 
of  HFC-23,  or  leak  repair  for  systems 
using  HFC-23,  EPA  strongly  encourages 
users  to  anticipate  future  rulemakings 
with  voluntary  compliance.  In 
particular,  EPA  urges  users  to  reduce 
leakage  and  recovw  and  recycle  HFC-23 
during  equipment  servicing  and  upon 
the  retirement  of  equipment.  HFC-23  is 
nonflammable  and  does  not  deplete 
stratospheric  ozone. 

(b)  R-403B.—R-403B.  which  consists 
of  HCFC-22.  R-218.  and  propane,  is 
acceptable  as  a  substitute  for  CFC-13. 
R-13B1.  and  R-503  in  retrofitted  and 
new  industrial  process  refrigeration. 
Because  HCFC-22  contributes  to  ozone 
depletion,  this  blend  is  considered  a 
transitional  alternative.  Regulations 
regarding  recycling  and  reclamation 
issued  imder  section  608  of  the  Clean 
Air  Act  apply  to  this  blend.  R-218,  or 
perfluoropropane,  is  an  exiremely  long- 
lived  substance  with  an  extremely  high 
GWP.  EPA  believes  this  blend  could 
contribute  significantly  to  global 
warming.  In  addition,  the  long  lifetime 
of  R-218  means  any  global  wanning  or 
other  effects  would  be  essentially 
irreversible.  R-403B  is  only  acceptable 
as  a  substitute  for  this  end-use.  The 
GWP  of  HCFC-22  is  also  somewhat 
high.  Although  propane  is  flammable, 
the  blend  is  not.  Leak  testing  has 
demonstrated  that  the  blend's 
composition  never  becomes  flammable. 
In  a  proposed  rulemaking  soon  to  be 
issued,  EPA  intends  to  propose  R-403B 
unacceptable  as  a  substitute  for  R-502 
in  all  end-uses  because  other  substitutes 
have  been  identified  which  do  not 
exhibit  such  extreme  GWPs  or  lifetimes. 

(c)  PFC  Blend  Alpha.— PFC  Blend 
Alpha,  which  contains  HFC-23  and  R- 
116.  is  acceptable  as  a  substitute  for 
CFC-13.  R-13B1.  and  R-503  in 
retrofitted  and  new  industrial  process 
refrigeration.  Both  components  of  this 


blend  exhibit  extremely  high  GWPs  and 
long  hfetimes.  HFC-23  has  a  GWP  of 
9,000  and  a  lifetime  of  280  years,  and 
R-116,  perfluoroethane,  has  a  GWP  of 
9.000  and  a  Ufetime  of  10,000  years. 
EP.'^  believes  this  blend  could 
significantly  contribute  to  global 
warming  if  allowed  to  escape 
refrigeration  systems.  In  addition,  the 
long  hfetimes  of  R-116  and  HFC-23 
mean  any  global  warming  or  other 
effects  would  be  essentially  irreversible. 
While  the  current  rule  issued  under 
section  608  of  the  CAA  does  not  require 
recycling  and  recovery  of  this  blend,  or 
leak  repair  for  systems  using  it,  EPA 
strongly  encourages  users  to  anticipate 
future  rulemakings  with  voluntary 
compliance.  In  particular.  EPA  urges 
users  to  reduce  leakage  and  recover  and 
recycle  this  blraid  during  equipment 
servicing  and  upon  the  retirement  of 
equipment.  This  blend  is  nonflaimnabie 
and  does  not  deplete  ozone. 

(5)  CFC-12  and  R-502  Ice  Skating 
Rinks.  Retrofit  and  New 

Please  note  that  different  temperature 
regimes  may  affect  the  apphcabihty-  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-4O7B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a.  HFC-32,  and  HFC-125.  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  new  and  retrofitted  ice 
rinks.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11.  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(6)  CFC-12  and  R-502  Cold  Storage 
Warehouses.  Retrofit 

Please  note  that  different  temperature 
regimes  may  alfeci  the  applicability  of 
substitutes  within  this  end-use. 

(aj  R-406A.—R^06A.  which  consists 
of  HCFC-22.  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  and  R-502  in  retrofitted  cold 
storage  warehouses.  See  the  discussion 
on  R-406A  under  retrofitted  R-500 
centrifugal  chillers. 

fb)  R-407A  and  R-4Q7B.—R-407A 
and  R-407B.  which  consist  ofHFC- 
134a.  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  retrofitted  cold  storage 
warehouses.  See  the  discussion  on  these 
blends  under  retrofitted  CPC-11,  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(c)  HCFC  Blend  Epsilon.—HCFC 
Blend  Epsilon,  which  consists  of  HCFC- 
22,  HFC-143a.  and  HFC-123.  is 
acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  cold  storage 
warehouses.  See  the  discussion  on 
HCFC  Blend  Epsilon  under  retrofitted 
industrial  process  refrigeration. 
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(7)  CFC-12  and  R-502  Cold  Storage 
Warehouses,  New 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  ofHFC- 
134a.  HFC-32.  and  HFC-125.  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  new  cold  storage 
warehouses.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11.  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(8)  CFC-12.  R-500,  and  R-502 
Refrigerated  Transport,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  appHcability  of 
substitutes  within  this  end-use. 

(a)  R-406A.—R-406A.  which  consists 
ofHCFC-22.  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12.  R-500.  and  R-502  in 
retrofitted  refrigerated  transport.  See  the 
discussion  on  R-406A  under  retrofitted 
R-SOO  centrifugal  chillers. 

(b)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  ofHFC- 
134a.  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12.  R- 
500,  and  R-502  is  retrofitted  refrigerated 
transport.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11,  CFC- 
12.  and  R-502  industrial  process 
refrigeration. 

(c)  HCFC  Blend  Gamma.— HCFC 
Blend  Gamma,  which  consists  ofHCFC- 
22.  HCFC-142b.  and  HCFC-124.  is 
acceptable  as  a  substitute  for  CFC-12, 
R-500.  and  R-502  in  retrofitted 
refrigerated  transport.  Because  HCFC- 
22,  HCFC-142b,  and  HCFC-124 
contribute  to  ozone  depletion,  this 
blend  is  considered  a  transitional 
alternative.  Regulations  regarding 
recycling  and  reclamation  issued  under 
section  608  of  the  Clean  Air  Act  apply 
to  this  blend.  HCFC-142b  has  one  of  the 
highest  ODFs  among  the  HCFCs.  while 
HCFC-124  has  one  of  the  lowest.  The 
GVVPs  of  HCFC-22  and  HCFC-142b  are 
somewhat  high.  Although  HCFC-142b 
is  flammable,  the  blend  is  not.  Leak 
testing  has  demonstrated  that  its 
composition  never  becomes  flammable. 

(d)  HCFC  Blend  Epsilon.—HCFC 
Blend  Epsilon,  which  consists  of  HCFC- 
22.  HFC-143a.  and  HFC-125.  is 
acceptable  as  a  substitute  for  CFC- 1 2 
R-500.  and  R-502  in  retrofitted 
refrigerated  transport.  See  the 
discussion  on  HCFC  Blend  Epsilon 
under  retrofitted  CFC-11,  CFC-12,  ana 
R-502  industrial  process  refrigeration. 


(9)  CFC-12,  R-500,  and  R-502 
Refrigerated  Transport,  New 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-407B.—R-407A 
and  R'407B.  which  consist  ofHFC- 
134a.  HFC-32.  and  HFC-125.  are 
acceptable  as  substitutes  for  CFC-12,  R- 
500.  and  R-502  in  new  refrigerated 
transport.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11,  CFC- 
12.  and  R-502  industrial  process 
refrigeration. 

(10)  CFC-12  and  R-502  Retail  Food 
Refrigeration,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-406A.—R-406A.  which  consists 
of  HCFC-22.  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  and  R-502  in  retrofitted 
retail  food  refrigeration.  See  the 
discussion  on  R-406A  under  retrofitted 
R-500  centrifugal  chillers. 

(b)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  ofHFC- 
134a.  HFC-32.  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12 
and  R~502  in  retrofitted  retail  food 
refrigeration.  See  the  discussion  on 
these  blends  under  retrofitted  CFC-11, 
CFC-12,  and  R— 502  industrial  process 
refrigeration. 

(cj  HCFC  Blend  Gamma.— HCFC 
Blend  Gamma,  which  consists  of  HCFC- 
22.  HCFC-142b.  and  HCFC-124.  is 
acceptable  as  a  substitute  for  CFC-12 
and  R'^502  in  retrofitted  retail  food 
refrigeration.  See  the  discussion  on 
HCFC  Blend  Gamma  under  retrofitted 
CFC-12,  R-500,  and  CFC-502 
refricerated  transport. 

(d)  HCFC  Blend  Epsilon.—HCFC 
Blend  Epsilon.  which  consists  of  HCFC- 
22.  HFC-143a.  and  HFC-125.  is 
acceptable  as  a  substitute  for  CFC-12 
and  tt-502  in  retrofitted  retail  food 
refrigeration.  See  the  discussion  on 
HCFC  Blend  Epsilon  under  retrofitted 
CFC-11.  CFC-12.  and  R-502  industrial 
process  refrigeration. 

(11)  CFC-12  and  R-502  Retail  Food 
Refrigeration,  New 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-407B.—R-407A 
and  I\-407B.  which  consist  of  HFC- 
134a.  HFC-32.  and  HFC-125.  are 
acceptable  as  substitutes  for  CFC-1 2 
and  H-502  in  new  retail  food 
refrigeration.  See  the  discussion  on 
these  blends  under  retrofitted  CFC-11, 
CFC-12.  and  R-502  industrial  process 
refrigeration. 


(12)  CFC-12  and  R-502  Commercial  Ice 
Machines,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

la)  R-406A.—R-406A.  which  consists 
of  HCFC-22.  HCFC-142b,  and 
isobutane.  is  acceptable  as  a  substitute 
for  CFC-12  and  R-502  in  retrofitted 
commercial  ice  machines.  See  the 
discussion  on  R-406A  under  retrofitted 
R-500  centrifugal  chillers. 

(b)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  ofHFC- 
134a.  HFC-32.  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  retrofitted  commercial  ice 
machines.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11,  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(c)  HCFC  Blend  Gamma.— HCFC 
Blend  Gamma,  which  consists  of  HCFC- 
22.  HCFC-142b,  and  HCFC-124,  is 
acceptable  as  a  substitute  for  CFC-12      i 
and  R-502  in  retrofitted  commercial  ice 
machines.  See  the  discussion  on  HCFC 
Blend  Gamma  under  retrofitted  CFC-12, 
R-500,  and  CFC-502  refrigerated 
transport. 

(d)  HCFC  Blend  Epsilon.—HCFC 
Blend  Epsilon.  which  consists  of  HCFC- 
22.  HFC-143a.  and  HFC-125.  is 
acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  commercial  ice 
machines.  See  the  discussion  on  HCFC 
Blend  Epsilon  under  retrofitted  CFC-11, 
CFC-12,  andR-502  industrial  process 
refrigeration. 

(13)  CFC-12  and  R-502  Commercial  Ice 
Machines,  New 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-407B.—R-407A. 
and  R-407B,  which  consist  ofHFC- 
134a.  HFC-32.  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  new  commercial  ice 
machines.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11,  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(14)  CFC-12  and  R-502  Vending 
Machines,  Retrofit 

(a)  R-404A.—R-404A,  which  consists 
of  HFC-125.  HFC-143a,  and  HFC-134a. 
is  acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  vending 
machines.  None  of  this  blend's 
constituents  contains  chlorine,  and  thus 
this  blend  poses  no  threat  to 
stratospheric  ozone.  However,  HFC^125 
and  HFC-143a  have  very  high  GVVPs, 
and  the  GWP  of  HFC-134ais  somewhat 
high.  EPA  strongly  encourages  recycling 
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and  reclaiTiation  of  this  blend  to  reduce 
its  direct  global  wanning  impact. 
Although  HFC-134a  is  flammable,  the 
blend  is  not.  Leak  testing  has 
demonstrated  that  its  composition  never 
becomes  flammable. 

(b)  R-406A.—R-406A,  which  consists 
ofHCFC-22,  HCFC-142b,  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  and  R-502  in  retrofitted 
vending  machines.  See  the  discussion 
on  R-406A  under  retrofitted  R-500 
centrifugal  chillers. 

(c)  R-507.—R-507,  which  consists  of 
HFC-125  and  HFC-J43a.  is  acceptable 
as  a  substitute  for  CFC-12  and  R-502  in 
retrofitted  vending  machines.  None  of 
this  blend's  constituents  contains 
chlorine,  and  thus  this  blend  poses  no 
threat  to  stratospheric  ozone.  However, 
HFC-125  and  HFC-143a  ha\'e  very  high 
GWPs  EPA  strongly  encourages 
recycling  and  reclamation  of  this  blend 
in  order  to  reduce  its  direct  global 
warming  impact.  Although  HFC-143a  is 
flammable,  the  blend  is  not.  It  is  an 
azeotrope.  so  it  will  not  fractionate 
during  operation.  Leak  testing  has 
demonstrated  that  its  composition  never 
becomes  flammable. 

(d)  HCFC  Blend  Gamma.— HCFC 
Blend  Gamma,  which  consists  ofHCFC- 
22.  HCFC-142b.  and  HCFC-124.  is 
acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  vending 
machines.  See  the  discussion  on  HCFC 
Blend  Gamma  under  retrofitted  CFC-12, 
R-500,  and  CFC-502  refrigerated 
transport. 

(15)  CFC-12  Vending  Machines,  New 

(a)  R-404A.—R-404A.  which  consists 
of  HFC-125,  HC-143a.  and  HFC-134a. 
is  acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  new  vending  machines. 
See  the  discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines.  \ 

(b)  R-507.-^R-507.  which  consists  of 
HFC-125  and  HFC-143a.  is  acceptable 
as  a  substitute  for  CFC-12  and  R-502  in 
new  vending  machines.  See  the 
discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines. 

(IB)  CFC-12  Water  Coolers.  Retrofit 

(a)  R-406A.—R-406A,  which  consists 
ofHCFC-22.  HCFC-142h.  and 
isobutane.  is  acceptable  as  a  substitute 
for  CFC-12  in  retrofitted  n-ater  coolers. 
See  the  discussion  on  R— 406A  under 
retrofitted  R-500  centrifugal  chillers. 

lb)  HCFC  Blend  Gamma.— HCFC 
Blend  Gamma,  which  consists  ofHCFC- 
22.  HCFC-142b.  and  HCFC-124.  is 
acceptable  os  a  substitute  for  CFC-12  in 
rotrofitted  water  coolers.  See  the 
discussion  on  HCFC  Blend  Gamma 


under  retrofitted  CFC-12,  R-500,  and 
CFC-502  refrigerated  transport. 

(17)  CFC-12  Household  Refrigerators, 
Retrofit 

(a)  R-406A.—R-406A.  which  consists 
ofHCFC-22,  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  in  retrofitted  household 
refrigerators.  See  the  discussion  on  R- 
406A  under  retrofitted  R-500 
centrifugal  chillers. 

(b)  HCFC  Blend  Gamma.— HCFC 
Blend  Gamma,  which  consists  ofHCFC- 
22,  HCFC-142b.  and  HCFC-124.  is 
acceptable  as  a  substitute  for  CFC-12  in 
retrofitted  household  refrigerators.  See 
the  discussion  on  HCFC  Blend  Gamma 
under  retrofitted  CFC-12,  R-500.  and 
CFC-502  refrigerated  transport. 

(18)  CFC-12  and  R-502  Household 
Freezers,  Retrofit 

(a)  R-402A  and  R-402B—R-402A 
and  R-402B.  which  consist  ofHCFC-22. 
propane,  and  HFC-125,  are  acceptable 
as  substitutes  for  CFC-11.  CFC-12.  and 
R-502  in  retrofitted  household  freezers. 
HCFC-22  contributes  to  ozone 
depletion,  and  will  be  phased  out 
according  to  the  accelerated  schedule 
(published  12/10/93,  58  FR  65018), 
although  it  has  a  lovfer  ODP  than  CFC- 
12.  The  GWP  of  HFC-125  is  very  high 
and  that  of  HCFC-22  is  somewhat  high. 
Although  these  blends  contain  one 
flammable  constituent,  propane,  the 
blends  themselves  are  not  flammable.  In 
addition,  while  testing  demonstrated 
that  the  vapor  and  liquid  compositions 
changed  during  leaks,  neither  phase 
became  fiammable. 

(b)  R404A.—R-404A.  which  consists 
of  HFC-125.  HFC-143a.  and  HFC-134a, 
is  acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  household 
fiei'zors.  Sec  \he  discussion  on  this 
blend  under  retrofitted  CFC-12  and  R- 
502  vending  machines. 

Id  R-406A—R-406A,  vfhich  consists 
of  HCFC-22.  HCFC- 142b.  and 
isobutane.  is  acceptable  as  a  substitute 
for  CFC-12  in  retrofitted  household 
freezers.  See  the  discussion  on  R-406A 
under  retrofitted  R-500  centrifugal 
chillers. 

(d)  R-507.—R-507,  which  consists  of 
HFC-125  and  HFC-143a.  is  acceptable 
as  a  substitute  for  CFC-12  and  R-502  in 
retrofitted  household  freezers.  See  the 
discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines. 

le)  HCFC  Blend  Gamma.— HCFC 
Blend  Gamma,  which  consists  ofHCFC- 
22.  HFC-142b.  and  HCFC-124.  is 
acceptable  as  a  substitute  for  CFC-12  in 
retrofitted  household  freezers.  See  the 
discussion  on  HCFC  Blend  Gamma 


under  retrofitted  CFC-12,  R-500.  and 
CFC-502  refrigerated  transport. 

(19)  CFC-12  and  R-S02  Household 
Freezers,  New 

(a)  R-402A  and  R-402B.—R-402A 
and  R-402B.  which  consist  of  HCFC-22. 
propane,  and  HFC-125.  are  acceptable ' 
as  substitutes  for  CFC-11.  CFC-12.  and 
R-502  in  retrofitted  household  freezers. 
See  the  discussion  on  R— 102A  and  R- 
402B  under  retrofitted  household 
freezers. 

lb)  R-404A.—R-404A.  which  consists 
of  HFC-125.  HFC-143a.  and  HFC-134o, 
is  acceptable  as  a  substitute  for  CFC-12 
end  R-502  in  new  household  freezers. 
See  the  discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines. 

(c)  R-507.—R-507.  which  consists  of 
HFC-125  and  HFC- 143a.  is  acceptable 
as  a  substitute  for  CFC-12  and  R-502  in 
new  household  freezers.  See  the 
discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines. 

(20)  CFC-12  and  R-500  Residential 
Dchumidifiers.  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a I R-406A—R-S06A.  which  consists 
of  HCFC-22,  HCFC-142b  and 
isobutane.  is  acceptable  as  a  substitute 
for  CFC-12  and  R-5C0  in  retrofitted 
residential  dehumidifiers.  See  the 
discussion  on  R-406A  under  retrofitted 
R-500  centrifugal  chillers. 

Ibj  HCFC  Blend  Gamma— HCFC 
Blend  Gamma,  which  consists  ofHCFC- 
22.  HCFC-U2h.  and  HCFC-124.  is 
acceptable  as  a  substitute  for  CFC-12 
a"d  n-500  in  retrofitted  residential 
dehumidifiers.  See  the  discussion  on 
HCFC  Blend  Gamma  under  retn)fitted 
CFC-12,  R-500.  and  CFC-502 
refrigerated  transport 

(21)  CFC-12  Automobile  Air 
Conditioners.  Retrofit  and  New 

A  smooth  transition  to  the  use  of 
substitutes  strongly  depends  on  the 
contir.utHi  purity  of  the  recycled  CFC- 
12  supply.  The  existence  of  se\'eral 
substitutt^  in  this  end-us-e  may  increase 
the  likelihood  of  significant  cross- 
contaniindtion.  To  address  this 
increased  risk,  EPA  is  proposing  several 
use  condition,*;  on  the  use  of  all  motor 
vehicle  air  corditioiung  refiigerants. 
Please  refer  to  the  notice  of  proposed 
rulemaking,  soon  to  be  issued,  for  more 
information. 
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(22)  CFC-12  Non- Automobile  Motor 
Vehicle  Air  Conditioners,  Retrofit  and 
New 

(a)  HCFC-22.—HCFC-22  is  acceptable 
as  a  substitute  for  CFC-12  in  retrofitted 
and  new  CFC-12  Non-Automobile  Motor 
Vehicle  Air  Conditioners.  In  some 
situations.  HCFC-22  may  be  used  as  a 
retrofit  refiigerant  in  bus  and  rail  car  air 
conditioning  systems  originally 
designed  to  use  CFC-12.  In  addition, 
while  HCFC-22  is  the  primary 
refirigerant  in  these  uses.  EPA  is  listing 
it  as  an  acceptable  substitute  for  CFC- 
12  in  new  systems  in  order  to  remove 
confusion  about  its  usefulness.  Please 
note  that  HCFC-22  is  only  acceptable  in 
motor  vehicles  other  than  automobiles. 
Design  differences  render  HCFC-22 
ineffective  in  cars.  In  fact,  HCFC-22 
may  damage  automobile  air 
conditioners.  HCFC-22  does  contribute 
to  ozone  depletion  and  will  therefore  be 
phased  out  according  to  the  accelerated 
schedule  (published  12/10/93.  58  FR 
65018).  It  is  therefore  covered  by 
regulations  issued  imder  section  608  of 
the  CAA.  HCFC-22  is  nonflammable. 

(23)  Non-mechanical  Heat  Transfer, 
Retrofit  and  New 

EPA  did  not  review  substitutes  for 
this  end-use  as  part  of  the  SNAP  FRM, 
nor  did  it  propose  to  include  this  end- 
use  in  the  refrigeration  and  air 
conditioning  sector  in  the  NPRM  (58  FR 
28094).  However,  the  Agency  has 
developed  a  better  understanding  of  the 
volimies  likely  to  be  used  as  coolants, 
and  this  new  information  has  led  EPA 
to  reconsider  its  earUer  position  that 
heat  transfer  systems  constitute  small 
uses.  Therefore.  EPA  has  included  this 
end-use  within  the  refrigeration  and  air 
conditioning  sector.  In  a  subsequent 
proposal,  EPA  plans  to  propose 
narrowed  use  limits  for  several 
substitutes  in  this  end-use. 

(24)  CFC-13.  R-13B1.  and  R-503  Very 
Low  Temperature  Refrigeration,  Retrofit 
and  New 

This  type  of  refrigeration  requires 
temperatures  well  below  those  achieved 
with  R-502  or  HCFC-22.  Because  these 
systems  are  used  for  purposes  such  as 
freezing  blood  or  for  simulating  extreme 
conditions  for  testing,  extremely  low 
leakage  rakes  are  essential.  A  limited 
number  of  substitutes  have  been 
identified  that  are  capable  of  meeting 
technical  requirements.  These 
substitutes  all  contain  components  with 
extremely  high  GWPS.  and  EPA  is 
concerned  about  their  potential 
contribution  to  global  warming. 
However,  imder  SNAP,  EPA  intends  to 
only  find  those  substitutes  unacceptable 


that  clearly  present  greater  overall  risk. 
Givea  this  framework.  EPA  finds  these 
high-GWP  substitutes  acceptable.  At  the 
same  time.  EPA  strongly  urges  industry 
to  develop  new  altemativesJor  this  end- 
use  that  do  not  contain  substances  with 
such  hi^  GWPs  and  long  lifetimes. 

(a)  MFC-23.—HFC-23  is  acceptable  as 
a  substitute  for  CFC-13,  R-13B1.  and  R- 
503  in  retrofitted  and  new  very  low 
temperature  refrigeration.  HFC-23  has 
an  e^dremely  high  GWP  of  9000  and  a 
lifetime  of  280  years.  Its  GWP  is  the 
highest  among  the  HFCs,  and  its  lifetime 
is  exceeded  only  by  the  PFCs.  EPA 
believes  it  could  contribute  significantly 
to  global  warming.  In  addition,  the  long 
lifetime  of  HFC-23  means  any  global 
warming  or  other  effects  would  be 
essentially  irreversible.  While  the 
current  rule  issued  under  section  608  of 
the  CAA  does  not  require  recycling  and 
recovery  of  HFC-23.  or  leak  repair  for 
systems  using  HFC-23,  EPA  strongly 
encourages  users  to  anticipate  future 
rulemakings  with  voluntary  compliance. 
In  particular.  EPA  urges  users  to  reduce 
leakage  and  recover  and  recycle  HFC-23 
during  equipment  servicing  and  upon 
the  retirement  of  equipment.  HFC-23  is 
nonflammable  and  does  not  deplete 
ozone. 

(b)  R-403B.—R-403B,  which  consists 
of  HCFC-22,  R-218.  and  propane,  is 
acceptable  as  a  substitute  for  CFC-13, 
R-13B1,  and  R-503  in  retrofitted  and 
new  very  low  temperature  refrigeration. 
Because  HCFC-22  contributes  to  ozone 
depletion,  this  blend  is  considered  a 
transitional  alternative.  Regulations 
regarding  recycling  and  reclamation 
issued  under  section  608  of  the  Clean 
Air  Act  apply  to  this  blend.  R-218.  or 
perfluoropropane.  is  an  extremely  long- 
lived  substance  with  an  extremely  high 
GWP.  EPA  believes  this  blend  could 
significantly  contribute  to  global 
warming.  In  addition,  the  long  lifetimes 
of  R— 218  means  global  warming  and 
other  effects  would  be  essentially 
irreversible.  R-403B  is  only  acceptable 
as  a  substitute  for  the  refrigerants  listed 
above.  The  GWP  of  HCFC-22  and 
HCFC-142b  are  also  somewhat  high. 
Although  piopane  is  flammable,  the 
blend  is  not.  Leak  testing  has 
demonstrated  that  the  blend's 
composition  never  becomes  flammable. 
In  a  proposed  rulemaking  soon  to  be 
issued,  EPA  intends  to  propose  R-403B 
unacceptable  as  a  substitute  for  R-502 
in  all  end-uses  because  other  substitutes 
have  been  identified  which  do  not 
exhibit  such  extreme  GEPs  or  lifetimes. 

(c)  PFC  Blend  Alpha.— PFC  Blend 
Alpha,  which  contains  HFC-23  and  R- 
1 16,  is  acceptable  as  a  substitute  for 
CFC^13,  R-13B1,  and  R-503  in 
retrofitted  and  new  very  low 


temperature  refrigeration.  Both 
components  of  this  blend  exhibit 
extremely  high  GWPs  and  long 
lifetimes.  HFC-23  has  a  GWP  of  9,000 
and  a  lifetime  of  280  years,  and  R-116, 
perfluoroethane.  has~a  GWP  of  9,000 
and  a  lifetime  of  10.000  years.  EPA  ' 
beUeves  this  blend  could  significantly 
contribute'  to  global  wanning  if  allowed 
to  escape  refrigeration  systems.  In 
addition,  the  long^  lifetimes  of  R-116 
and  HFC-23  mean  any  global  wanning 
or  other  effects  would  be  essentially 
irreversible.  While  thecurrent  rule 
issued  under  section  608  of  the  CAA 
does  not  require  recycling  and  recovery 
of  this  blend,  or  leak  repair  for  systems 
using  it.  EPA  strongly  encourages  users 
to  anticipate  future  rulemakings  vyith 
voluntary  compliance.  In  particular, 
EPA  urges  users  to  reduce  leakage  and 
recover  and  recycle  HFC-23  during 
equipment  servicing  and  Ujpon  the 
retirement  of  equipment  lliis  blend  is 
nonflammable  and  does  not  deplete 
ozone. 

B.  Foams 

1.  Clarification  from  March  18, 1994 
Final  Rulemaking 

In  Section  IX.E.  Foams,  under  the 
listing  decisions  for  rigid  polyuiethane 
and  polyisocyanurate  laminate 
boardstock  (59  FR  13085),  the  narrative 
imder  substitute  (e)  HCFC-22/HCFC- 
141b  incorrectly  reads  as  follows:  "The 
HCFC-22/HCFC-142b  blend  is 
acceptable  as  a  substitute  for  CFC-ll  in 
rigid  polyurethane  and 
polyisocyanurate  laminate  boardstock 
foams."  This  sentence  should  read 
HCFC-22/HCFC-141b.  The  Agency 
regrets  any  confusion  this  error  may 
have  caused. 

Further,  the  end-use  titled  "Phenolic 
Insulation  Board"  requires  clarification. 
In  this  end-use  the  Agency  includes 
foam  products  manufactured  from  both 
the  discontinuous  block  (or  bun) 
process  and  the  continuous  lamination 
process.  Henceforth,  this  end-use  will 
be  referred  to  as  "Phenolic  Insulation 
Boardstock  and  Bunstock  Foam." 

2.  New  Listing  Decisions 

a.  Acceptable  Substitutes 

(1)  Rigid  Polyurethane  and 
Polyisocyanurate  Laminated  Boardstock 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  This  proprietary  manufacturing 
process,  developed  by  the  U.S.  Navy, 
transforms  organic  casting  resins  into 
electrosettable  foaming  compoimds. 
These  compounds  are  made  electrically 
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semiconductive  with  the  addition  of 
electrically  polarlzable  particles,  and  if 
necessary,  an  electrically  conductive 
fluid.  This  process  enables  foam 
manufacturers  to  electriceilly  accelerate 
the  speed  at  which  they  set  (i.e.,  harden) 
and  cxue  (i.e.  solidify).  Other 
characteristics  such  as  density, 
compressibility,  adhesion,  and  shear 
strength  can  also  be  electrically 
controlled. 

Potential  health  and  environmental 
risks  for  this  technology  are  considered 
similfir  to  or  less  than  those  of  other 
acceptable  substitutes  for  this  end-use. 
Risk  is  expected  to  vary  based  on  the 
quantity  of  electrically  polarizable 
particles  added  in  the  polymer  and 
whether  other  electrically  conductive 
fluids  are  added  to  the  formulation.  Of 
the  six  potential  electrically  foaming 
agents  reviewed  by  the  Agency,  none 
represented  a  significant  risk  under  the 
SNAP  criteria  for  evaluation.  Adequate 
workplace  precautions  such  as 
workplace  ventilation  were  presumed. 
For  additional  detail  see,  "SNAP 
Evaluation  for  Electroset  Technology." 

(2)  Rigid  Polyiuethane  Appliance 

(a)  Electroset  Technology.— The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigjcl  polywethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(3)  Rigid  Polyurethane  Spray  and 
Commercial  Refrigeration,  and 
Sandwich  Panels 

(a)  Electroset  Technology. — 
The  Electroset  Manufacturing 
Technology  is  an  acceptable  substitute 
for  CFC-1 1  blown  rigid  polyurethane 
and  polyisocyanurate  laminated 
boardstock  foams.  See  discussion  above. 

(4)  Rigid  Polyurethane  Slabstock  and 
other  Foams 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(5)  Polystyrene  Extruded  Boardstock 
and  Billet 

(a)  HFC-143a.—HFC-143a  is 
acceptable  as  an  alternative  to  CFC-1 2 
in  polystyrene  boardstock  and  billet 
foams.  HFC-143a  has  a  higher  global 
warming  potential  (GWP)  than  other 
acceptable  substitutes  for  this  end-use. 

(b)  Electroset  Technology.— The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 


polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(6)  Phenolic  Insulation  Boardstock  and 
Bunstock  Foam 

(a)  Electroset  Technology.—  The 
Electroset  Manufacturing  Technology  is 
unacceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(7)  Polyurethane  Flexible 

(a)  Saturated  Light  Hydrocarbons  C3- 
C6. — Saturated  light  hydrocarbons  C3- 
C6  (and  blends  thereof)  are  acceptable 
as  substitutes  for  CFC-1 1  and  methyl 
chloroform  in  polyurethane  flexible 
foam.  Satiuated  light  hydrocarbons  C3- 
C6  offer  the  potential  of  a  non-ozone- 
depleting  flexible  foam.  Saturated  light 
hydrocarbons  C3-C6  offer  the  potential 
of  a  non-ozone-depleting  alternative  to 
the  use  of  CFC— 11  blowing  agents  in 
polyurethane  flexible  foams.  Plant 
modifications,  however,  may  be 
necessary  to  accommodate  the 
flammability  of  hydrocarbons.  Saturated 
hght  hydrocarbons  C3-C6  are  VOCs  and 
are  subject  to  control  as  such  under 
Title  I  of  the  Clean  Air  Act. 

(b)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(8)  Polyurethane  Integral  Skin 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(9)  Polystyrene  Extruded  Sheet 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(10)  Polyolefin  Foam 

(a)  Methylene  Chloride. — Methylene 
chloride  is  acceptable  as  a  substitute  for 
CFC-11.  CFC-12  and  CFC-14  in 
polyolefin  foams.  Methylene  chloride  is 
a  non-ozone-depleting  and  non-global 
warming  alternative  blowing  agent. 
Nevertheless,  it  does  pose  potential 
health  and  safety  concerns.  In  addition 
to  occupational  and  worker  safety 
standards,  some  local  and  regional 
restrictions  apply  to  the  use  of 
methylene  chloride.  To  assess  risks  in 
the  Polyolefin  foam  sector,  EPA  used 
data  collected  by  the  Occupational 


Safety  and  Health  Adminis*  ^tion 
(OSHA)  for  the  proposed  n    ision  of  the 
permissible  exposure  level  (PEL)  for 
methylene  chloride.  The  Agency's 
estimate  for  total  population  risk  for 
methylene  chloride  was  based  on 
average  plant  emissions  derived  from 
OSHA's  analysis,  and  while  not 
negligible,  was  within  the  range  of 
existing  Agency  decisions  on  acceptable 
risk.  For  further  detail,  refer  to  the 
SNAP  background  docimient  entitled, 
"Risk  Screen  on  the  Use  of  Methylene 
Chloride  in  Polyolefin  Foams  for  Class 
I  Ozone-Depleting  Substances:  Foams, 
June,  1994."  Users  of  this  substitute 
should  note  that  methylene  chloride 
will  be  subject  to  future  controls  for 
hazardous  air  pollutants  under  Title  III 
section  1 1 2  of  the  Clean  Air  Act. 

(b)  Polyolefin  Chemical  Blend  A.— 
Polyolefin  Chemical  Blend  A  is  an 

acceptable  substitute  for  CFC-11,  CFC- 
12  and  CFC-1 14  in  polyolefin  foams. 
Polyolefin  Chemical  Blend  A  is  a 
proprietary  combination  of  blowing 
agents  submitted  by  a  polyolefin  foam 
manufacturer. 

(c)  HFC-152a/Saturated  Light 
Hydrocarbons  C3-C6  Blends.— HFC- 
152a/Saturated  Light  Hydrocarbons  C3- 
C6  blends  are  acceptable  substitutes  for 
CFC-11.  CFC-12  and  CFC-114  in 
polyolefin  foams.  Both  HFC-152a  and 
saturated  light  hydrocarbons  C3-C6  are 
flammable.  Plant  modifications  may  be 
necessary  to  accommodate  this 
characteristic.  Saturated  light 
hydrocarbons  C3-C6  are  volatile  organic 
compounds  (VOCs)  and  are  subject  to 
control  as  such  under  Title  I  of  the 
Clean  Air  Act. 

(d)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
WoHTi  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

C.  Solvent  Cleaning 

1.  New  Listing  Decisions 

a.  Acceptable  Substitutes 

(1)  Metals  Cleaning 

(a)  Trans-l,2-dichloroethlyene. — 
Trans-l  .2-dichloroethylene  is 
acceptable  as  an  alternative  to  MCF  and 
CFC-1 13  in  metals  cleaning. 

(b)  Volatile  Methyl  Siloxanes. — 
Octamethylcyclotetrasiloxanes  and 
decamethylcyclopentasiloxanes  are 
acceptable  alternatives  to  MCF  and 
CFC-113  in  metal  cleaning.  Evaluation 
of  other  VMS's  is  ongoing. 

(2)  Electronics  Cleaning 

(a)  Trans-l , 2-dichloroethlyene.- 
Trans-l. 2-dichloroethylene  is 
acceptable  is  acceptable  as  an  alternate 
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to  MCFand  CFC-t  13  in  electronics  cold 
decuiing. 

(b)  Volatile  Methyl  Siloxanes  — 
Octamethj^cyclotetra$iloxanes  and 
decamthylcyclopentasiloxanes  are 
acceptcMe  <UtmnaUves  to  14CF  and 
CFC-1 13  in  electromcs  cleaning. 
Evaluation  of  other  VMS's  is  ongoing. 

(3)  Precision  Cleaning 

(a)  Tmns-l^-dichloroethlyene. — 
Trans-lJ-dkMoToethyiene  is 
acceptable  as  an  alternative  to  MCF  and 
CFC-1 13  In  precision  cleaning. 

lb)  HCFC-U3,—HCFC-123  is  an 
acceptable  substitute  for  CFC-1 13  and 
MCF  in  precision  cleaning.  New  toxicity 
data  has  lad  to  an  upward  revision  of 
the  company  set  wockplace  exposure 
limit  (AEL)  of  30  ppm.  The  Agency 
believes  tint  under  lumnal  conditions  of 
use  this  limit  is  attainable. 

(c)  Volatile  Methyl  Silojomes.— 
Octamethyicyclotetrasiloxanes  and 
decamethylcycio  petOasiloxanes  are 
acceptable  alternatives  to  MCF  and 
CFC-1 13  in  precision  cleaning. 
Evaluation  of  other  VMS's  is  ongoing. 

D.  Fire  Suj^iression  and  Explosion 
Protection 

1.  Weight  and  Volume  Equivalence  of 
Halon  Substitutes 

In  the  SNAP  Rulemaking  published 
March  18, 1994  (59  FR 13043),  EPA 


included  weight  and  volume 
equivalence  data  in  the  discussion  of 
halan  substitutes.  This  data  was  derived 
from  either  of  two  sources.  EPA  used 
manufacturer  data  when  available, 
otherwise  the  data  was  taken  from  (he 
backgroimd  docimient  entitled 
"Characterization  of  Risk  from  the  Use 
of  Slibstitutes  for  Cla^  I  Ozone- 
Depleting  Substances:  Fire 
Extinguishing  and  Explosion  Protection 
(Halon  Substitutes)."  While  this  data 
was  presented  in  the  Rulemaking  for 
informational  purposes  only  to  establish 
a  relative  concept,  the  variability  of 
methodologies  for  calculating  these 
values  has  generated  some  confusion  in 
the  regulated  and  user  commimity. 
Therefore,  at  EPA's  request,  the 
Technical  Committee  of  the  Halon 
Ahamatives  Research  Corporation  has 
developed  an  agreed  upon  set  of  data  for 
determining  weight  and  volume 
equivalence  of  halon  substitutes. 

The  following  table  presents  weight 
and  volume  equivalents  fw  certain 
halon  substitutes  when  compared  to 
Halon  1301.  The  eqmvalents  were 
calculated  using  a  single,  fuel-specific 
design  concentration  (heptane); 
therefore,  they  do  not  represent  the 
exact  weight  or  volume  of  the  agent 
needed  to  prot«ct  any  specific  space 
against  any  specific  hazard.  The 
information  used  to  calculate  the 


equivalents  was  obtained  from  agent 
manufacturers  and  NFPA  2001, 
"Standard  on  Clean  Agent  Fire 
Extinguishing  Systems."  Equivalents  are 
included  for  general  comparison  and 
informational  purposes  only. 

Fire  suppression  agents  must  be 
evaluated  in  the  context  of  the  fire 
extinguishing  system  equipment  with 
which  they  are  used.  Design 
concentration,  and  weight  and  volume 
equivalents  are  only  meaningful  when 
evaluated  in  specific  system  hardware 
configurations.  This  is  especially 
important  when  comparing  storage 
volume  where  storage  container  fill 
density  varies  with  the  equipment  used. 
Agent  fire  suppression  performance  will 
vary  with  the  system  used  and  the 
detailed  design  of  the  system.  Therefore, 
fire  suppression  agent  manufacturers  do 
not  generally  recommend  design 
concentration  as  these  are  also  a 
function  of  the  system  hardware  in 
which  they  are  used.  Hence,  Qiese  data 
are  provided  for  general  guidance  only 
and  do  not  refiect  a  recommendation  for 
system  design  or  a  basis  for  rigorous 
quantitative  comparison. 


1 

2 

3 

4 

5 

6 

7 

Agent                                  | 

Design 
Conoentra- 
(ion  (%  Vol.) 

\bl^ooon» 

©70«F 

per  NFPA 

2001* 

lb  agent 

lb  Halon 

1301 « 

ft3/agent 
«  3/1 301' 

Maximum 

fill  density 

(ttyn3)e 

Storage 

pressure* 

(psi) 

Haloo  1301  „ 

MFC-M                   

*5 

'16 

'10.9 

'2  8.5 

'2  37.5 

'26 

38.6 

'27 

20.6 
34.8 
38.7 
33.8 
42.0 
39.3 
22.6 
34.1 

1.0 
1.7 
1.9 
1.6 
2.0 
1.9 
1.1 
1.7 

1.0 
2.2 
2.3 
1.6 
'0104) 
1.7 
1.4 
1.6 

70 
54 
58 

71 

•N/A 

80 

56 

72 

360 
609 
166 
195 
2175 
360 
360 
360 

HFC-125 ....     _.. ;.„_   

HCFC-124 , _„ 

IG-641       . _ „ __. 

FC-3-1-10  .      _ 

HCFC  Blend  A ..... 

HFC-227ea  _ 

Notes: 

'  Based  on  120  percent  of  cup  tximer  value  for  rvhaptane. 

2Based  on  120  percent  of  cup  txjmer  verified  t>y  listing/approval  tests. 

3  Based  on  listing/approval  tests,  cup  burner  value  approx.  10  percenL 

^Mintmum  design  conoentration  per  NFPA  12A,  cup  burner  value  approx.  3  percenL 

'  Design  conoantration  per  NFPA  2001 . 

"Ratio  of  value  in  Cohjmn  3  to  value  in  Column  3  for  Haton  1301  (weight  equivalerts). 

'Based  on  ratio  in  Cokjmn  4  to  ratio  of  maximum  fit  density  relative  to  Halon  1301  (9t< 

•Per  NFPA  2001.  NFPA  12A  (for  Haton  1301). 

•Approx.  storage  density  of  13.3  fb/tt^  @2175  psi. 

'0 Based  on  approx.  storage  density  of  10-641  92175  psi. 


(storage  volume  equivalents). 


Weight  and  volume  equivalencies 
based  on  cup  burner  data  are  much  less 
meaningful  for  streaming  agents  than  for 
total  flood  agents.  One  needs  to  consider 
performance  of  the  agents  and 
equipment  in  larger-scale  standardized 
tests. 


2.  Use  of  CFCs  and  HCFCs  in  Portable 
Extinguishers 

In  this  notice,  EPA  is  clarifying  the 
relationship  between  CAAA  section  610 
and  section  612  regulations.  Under 
section  610(b)  (58  FR  4768;  January  15. 
1998),  CFCs  are  banned  from  sale  or 
distribution  in  all  portable  fire 


extinguishers.  Under  sectirm  610(d)  (58 
FR  69637,  December  30. 1993),  HCFCs 
in  pressurized  dispensers  are  banned 
from  sale  or  distribution.  Howevor, 
section  619(d)  excludes  HCFCs  which 
are  part  of  an  installed  'qrstem/  and 
therefore  exempted  total  flooding 
systems  and  those  stieeming 
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applications  which  incorporate  fixed, 
automatic  systems  (58  FR  69646). 
Further,  section  610(d)  only  allows  the 
sale  of  a  portable  fire  extinguisher 
containing  HCFCs  where  other  agents 
are  hot  suitable  for  the  intended 
applications.-Suitability  includes  the 
commercial  availabihty  of  the  agent  and 
the  ability  of  the  agent  to  suppress  a  fire 
in  progress  without  damaging  the 
equipment  requiring  protection  (58  FR 
69648).  Because  alternatives  are 
available  for  residential  consumer  uses, 
section  610(d)  banned  the  sale  and  use 
of  HCFCs  in  portable  fire  extinguishers 
for  residential  consumer  applications. 
However,  in  commercial  (including 
industrial  and  military)  settings,  the 
variety  of  hazards  are  too  broad  to  make 
a  standard  rulemakings  and  therefore 
under  section  610(d)  EPA  has 
established  industry-based  mechanisms 
for  controlling  the  sale  of  HCFCs  to 
commercial  users  and  owners  of 
watercraft  and  aircraft.  Because  section 
610(d)  akeady  bans  CFCs  in  portable 
fire  extinguishers  and  HCFCs  in 
residential  apphcations,  it  is  not 
necessary  for  them  to  be  listed  as 
unacceptable  under  SNAP. 

The  HCFCs  and  HCFC  Blends  that  are 
listed  as  acceptable  under  SNAP,  but 
that  are  not  acceptable  under  section 
610(d)  in  residential  streaming 
applications  are:  HCFC-123,  HCFC-124, 
[HCFC  Blend]  B.  [HCFC  Blend)  C,  and 
[HCFC  Blend]  D. 

3.  New  Listing  Decisions 

a.  Acceptable  Substitutes 

(1)  Streaming  Agents 

(a)  HCFC-124.— HCFC-124  is 
acceptable  as  a  Halon  1211  substitute. 
HCFC-124  has  an  ODP  of  0.02.  a  100- 
year  GWP  of  440  and  an  atmospheric 
lifetime  of  7  years.  Its  extinguishment 
concentration,  based  on  cup  burner 
tests,  is  7.0  per  cent,  while  its 
cardiotoxic  level  (LOAEL)  is  2.5  per 
cent  in  the  dog,  writh  no  effect  (NOAEL) 
apparent  at  1.0  per  cent. 

Actual  exposures  were  assessed  using 
personal  monitoring  devices,  and  the 
Agency  concludes  &at  hkely  exposure 
levels  from  its  use  as  a  streaming  agent 
do  not  exceed  safe  levels  when  used  in 
a  well  ventilated  area.  The  manufacturer 
of  portable  extinguishers  using  these 
agents  should  include  cautionary 
language  on  the  label  indicating  the 
need  for  ventilation. 

This  agent  is  subject  to  regulations 
under  section  610(d)  of  the  CAA.  which 
stipulates  that  HCFCs  may  only  be  used 
in  portable  fire  extinguishers  where 
other  commercially  available  agents  are 
not  as  effective  for  the  fire  hazard. 


Under  section  610(d),  HCFCs  may  not 
be  used  in  residential  extinguishers. 

(b)  [HCFC  Blend]  C.—lHCFC  Blend]  C 
is  acceptable  as  a  Halon  1211 
substitute.  This  agent  is  a  proprietary 
blend  of  HCFC-123,  HCFC-124,  HCFC- 
134a,  and  an  additive.  The  cardiotoxic 
LOAEL  and  NOAEL  for  HCFC-123  is. 
respectively,  2.0  per  cent  and  1.0  per 
cent;  the  LOAEL  and  NOAEL  for  HCFC- 
124  is  2.5  per  cent  and  1.0  per  cent;  and 
the  LOAEL  and  NOAEL  for  HCFC-134a 
is  8.0  per  cent  and  4.0  per  cent 
respectively.  While  the  manufacturer 
may,  in  the  future,  conduct  personal 
monitoring  studies  of  actual  exposure 
levels  of  this  agent,  previous  studies 
conducted  for  pure  HCFC-123  and  for 
pure  HCFC-124  have  shown  that 
exposure  in  the  breathing  zone  does  not 
exceed  cardiotoxicity  values. 

The  ODP  of  both  HCFC-123  and 
HCFC-124  is  0.02  while  HCFC-134a  has 
no  ODP  since  it  contains  no  chlorine. 
The  respective  GWP  values  for  HCFC- 
123.  HCFC-124.  and  HCFC-134a  are  90, 
440.  and  1200,  relative  to  CO2,  while 
their  respective  atmospheric  lifetimes 
are  2  years,  7  years  and  16  years. 

This  agent  is  subject  to  regulations 
under  section  610(d)  of  the  CAA,  which 
stipulates  that  HCFCs  may  only  be  used 
in  portable  fire  extinguishers  where 
other  commercially  available  agents  are 
not  as  effective  for  the  fire  hazard. 
Under  section  610(d),  HCFCs  may  not 
be  used  in  residential  extinguishers. 

(c)  [HCFC  Blend]  D.—[HCFC  Blend]  D 
is  acceptable  as  a  Halon  1211 
substitute.  This  blend  is  comprised  of 
HCFC-123  plus  a  proprietary  additive, 
and  is  intended  for  large  outdoor  uses 
such  as  wheeled  extingmshers,  HCFC- 
123  is  currently  listed  as  acceptable  for 
use  in  non-residential  streaming 
applications.  This  agent  is  subject  to 
regulations  imder  section  610(d)  of  the 
CAA,  which  stipulates  that  HCFCs  may 
only  be  used  in  portable  fire 
extinguishers  where  other  commercially 
available  agents  are  not  as  effective  for 
the  fire  hazard.  Under  section  610(d), 
HCFCs  may  not  be  used  in  residential 
extinguishers. 

(d)  Gelled  Halocarbon/Dry  Chemical 
Suspension  (formerly  Powdered  Aerosol 
B).— Gelled  Halocaibon/Dry  Chemical 
Suspension  is  acceptable  as  a  Halon 
1211  substitute.  This  class  of  agents  is 
comprised  of  a  variety  of  blends 
developed  for  particular  markets.  Each 
blend  contains  one  or  more  halocarbons, 
a  dry.  chemical,  and  a  gel  which  keeps 
the  powder  and  gas  uniform.  Both  the 
halocarbon  and  the  dry  chemical  act  on 
the  fire,  while  the  gel  is  consumed  by 
the  fire. 

EPA's  acceptabiUty  listing  is  extended 
to  any  blend  comprised  of  a  halocarbon 


with  a  cardiotoxic  LOAEL  of  at  least  2,0 
per  cent,  in  combination  with  a  dry 
chemical  or  multipurpose  dry  chemical 
that  is  currently  vkadely  used,  including 
monoammonium  phosphate  (ABC 
powder),  potassium  bicarbonate  (Purple 
K  powder),  and  sodiima  bicarbonate. 
This  listing  decision  also  includes 
ammonium  polyphosphate. 

The  manufacturer  of  this  technology 
proposes  using  several  different 
halocarbons  singly  and  in  blends,  in 
combination  with  one  of  several  dry 
chemicals  or  multipurpose  dry  chemical 
powders.  The  halocarbons  included  in 
the  SNAP  submission  include  HFC- 
227ea.  HFC-125.  HFC-134a.  and  HFC- 
125  blended  with  HFC-134a.  The 
cardiotoxic  LOAEL  and  NOAEL  of 
HFC-227ea  is.  respectively,  10.5  por 
cent  of  9.0  per  cent;  the  LOAEL  and 
NOAEL  of  HFC-125  is  10.0  per  cent  ai.d 
7.5  per  cent;  and  the  LO,\EL  and 
NOAEL  of  HFC-134a  is  8.0  per  cent  and 
4.0  per  cent  respectively.  Previous 
personal  monitoring  tests  of  streaming 
agents  using  pure  HCFC-123  (LOAEL 
2.0  per  cent;  NOAEL  1.0  per  cent)  a:id 
HCFC-124  (LOAEL  2.5  per  cent; 
NO.^EL  1.0  per  cent)  indicate  that  dctual 
exposure  to  the  breathing  zone  does  not 
exceed  these  values.  Such  tests  with 
agents  which  pose  greater  risk  of 
cardiosensitization  indicate  that  HFC- 
227ea,  HFC-125  and  HFC-134a  can  also 
be  used  safely  in  well-ventilated  arpas. 
In  addition,  the  quantity  of  the 
halocarbons  in  this  technology  is 
approximately  half  of  what  a  pure 
halocarbon  extinguisher  would  contain 
and  thus  there  is  a  built-in  margin  of 
safety  as  it  relates  to  cardiotoxicity 

While  all  of  the  proposed  halocarbons 
have  no  ODP,  the  GWP  and  atmospheric 
hfetime  of  HFC-227ea  is  2050  and  31 
years;  of  HCF-125  is  3400  and  41  years; 
and  of  HCF-134a  is  1200  and  16  years. 

The  dry  chemical  powders  proposed 
by  the  manufacturer  include  ammonium 
polyphosphate,  monoammonium 
phosphate  (MAP),  potassium 
bicarbonate,  and  sodium  bicarbohati* 
Sodium  bicarbonate  was  among  the 
original  dry  chemical  extinguishers, 
followed  by  potassium  bicj^rbonate  and 
monoammonium  phosphate  which  were 
developed  in  the  1960s.  Thus,  these  dry 
chemical  agents  have  been  in  use  for 
decades.  These  powders  have  been 
considered  generally  nontoxic,  although 
if  not  used  according  to  manufacturers 
directions  they  can  cause  temporary 
breathing  difficulty  during  and 
immediately  after  discharge.  Discharge 
in  large  quantities  may  decrease 
visibility.  These  powders  typically  hj\e 
particle  sizes  of  less  than  10  micron  -.  .ip 
to  75  microns,  with  most  being 
optimized  at  20  to  25  microns. 
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Anunooium  polyphosphate  has 
previously  been  used  as  a  fire  retardant 
additive  to  products  and  coatings,  and 
the  manufacturer  is  introducing  it  for 
use  as  a  stieeaiing  agent. 

Kfonoammonium  phosphate, 
comnionly  known  as  ABC  powder,  is  a 
general  purpose  agent  which  can  be 
used  for  class  A.  B  and  C  fires.  However, 
it  is  cocTosive  on  hard  surfaces. 
Potassium  bicaitranate  (Purple  K)  and 
sodium  bicarbonate  cannot  be  used  on 
class  A  fires,  but  are  used  for  specific 
class  B  and  C  applications,  generally  in 
the  conunerdal  sector.  Ammonium 
polyphosphate  is  most  suitable  for 
military  uses,  because  it  is  not  corrosive. 

An  initial  assessment  of  inhalation 
toxicology  of  fine  particulates  indicates 
that  some  risk  is  posed  when  the 
particles  are  below  a  certain  size 
compared  to  the  mass  per  cubic  meter 
in  air.  Particle  sizes  less  than  10  to  15 
microns  and  a  mass  above  the  ACGIH 
nuisance  dust  levels  raise  concerns 
which  need  to  be  further  studied  should 
these  agents  be  used  in  a  total  flooding 
application.  However,  in  a  streaming 
application,  it  is  unlikely  that  the 
exposure  level  will  exceed  ACGIH  dust 
levels.* 

The  particle  size  distribution  for  these 
powders  was  analyzed  with  a 
Micromeretics  Sedigraph  using 
Sedisperse  A-11  as  the  settling  medium. 
Mesh  of  various  sizes  ranging  from  40 
mesh  (420  microns)  to  325  mesh  (45 
microns)  is  used  to  filter  the  powders 
into  a  pan.  thus  leaving  a  'pan  fraction' 
of  powder  particles  which  are  smaller 
than  45  mixaons.  A  sample  of  the 
sediment  in  the  pan  is  mixed  in  the 
Sedisperse  medium,  which  is  a  heavy, 
high  viscosity  fluid.  An  X-ray  beam 
shines  through  the  sample  and  counts 
the  particles  as  they  drift  down. 

Using  this  methoid.  50  to  75  per  cent 
of  the  monoanunonium  phosphate  is 
smaller  than  45  microns.  Of  that  portion 
which  is  smaller  than  45  microns,  the 
median  particle  size  is  20  microns,  with 
19.5  per  cent  of  the  particles  being 
smaller  than  10  microns,  and  3.0  per 
cent  being  smaller  than  five  microns. 
Thus,  up  to  15  per  cent  (.75k.195)  of  the 
entire  MAP  prcKJuct  is  smaller  than  10 
microns. 

Seventy-four  to  88  per  cent  of  the 
potassium  bicarbonate  is  smaller  than 
45  microns,  with  a  median  size  of  the 
pan  fraction  being  17.4  microns.  With 
28.4  per  cent  of  the  pan  fraction  being 
ten  microns  in  size,  then  up  to  25  per 
cent  (.284x88)  of  the  total  potassium 


1  Documeatatioa  of  the  Threshold  Limit  Values 
and  Biological  Expocure  Indicet,  Fifth  Edilion. 
1986.  AmericHi  Omference  of  Governmental 
Industrial  HygianliU  Inc..  Ci.iLinnati.  Ohio. 


bicarbonate  product  is  under  ten 
microns.  11.3  per  cent  of  the  pan 
fraction  is  under  five  microns. 

Seventy-five  to  ninety  per  cent  of  the 
sodium  bicarbonate  is  retained  in  the 
pan,  and  therefore  is  smaller  than  45 
microns.  The  median  particle  size  of  the 
pan  fiBCtion  is  15.0  microns.  With  12.2 
per  cent  of  the  pan  fraction  being 
smaller  than  ten  microns,  then  1 1  per 
cent  of  the  total  product  is  smaller  than 
ten  microns.  One  per  cent  of  the  pan 
fraction  is  smaller  than  five  microns. 

The  manufacturer's  data  indicate  that 
there  are  two  mixtures  of  ammonium 
polyphosphate.  The  P40  mixtiu*  has  a 
particle  size  distribution  with  50%  of 
the  particles  less  than  10  microns.  The 
intended  market  for  this  agent  is 
military  applications.  The  P30  mixture 
has  a  distribution  with  20%  of  particles 
less  than  10  microns  and  50%  less  than 
30  microns.  The  intended  market  for 
this  agent  is  for  use  in  domestic  and 
industrial  kitchens. 

E.  Sterihnts 

l.EtO/COi  Systems 

In  the  March  18,  1994  Final 
Rulemaking.  EPA  described  ethylene 
oxide/cerbon  dioxide  (EtO)/C02) 
substitutes  for  use  in  medical 
sterilization.  Recently,  the  Agency  has 
become  aware  of  more  information 
concerning  the  design  and  use  of  EtO/ 
CO2  systems,  which  is  described  in  this 
Notice. 

EtO/COj  is  stored  in  tanks  as  a 
hquified  compressed  gas  mixtiue.  A 
tube  in  the  tank  draws  the  liquid 
mixture  from  the  bottom  for  use  as  a 
sterilanL  By  Department  of 
Transportation  (DOT)  regulations,  the 
tank  can  be  filled  with  liquid  to  only  60 
per  cent  of  its  capacity.  The  remaining 
40  per  oent  capacity  above  the  liquid  is 
called  tlie  "headspace." 

Liquified  compressed  gases  will 
vaporize  into  the  headspace  of  a  tank 
until  equihbrium  is  reached.  Each  gas  in 
a  mixture  vaporizes  at  its  own  specific 
rate,  hi  EtO/COj  systems,  the  CO2 
vaporizes  much  more  readily  than  does 
the  EtO.  The  CO2  vaporizes  to  fill  the 
headspace.  and  virtually  all  the  EtO 
remains  in  the  liquid  mixture. 

The  starting  Uquid/compressed  gas 
mixture  is  8,5  per  cent  EtO  and  91.5  per 
cent  CQj.  When  a  tank  is  filled,  some 
CO2  vaporizes  to  fill  the  headspace. 
Because  the  Uquid  mixture  loses  some 
CO2  to  fcrm  this  vapor,  the  percentage 
of  EtO  in  the  mixture  is  now  greater 
than  8.5  per  cent.  As  liquid  leaves  the 
tank,  the  headspace  increases.  More  CO2 
continues  to  vaporize  into  the 
headspace  and  the  percentage  of  EtO  in 
the  rcmeining  Liquid  mixture  continues 


to  increase.  This  results  in  a  liqmd 
mixture  that  grows  Increasingly  EtO- 
rich  imtil  the  liqtiid  is  fully  depleted.  At 
a  certain  point  during  depletion,  the 
percentage  of  EtO  in  the  Uquid  mixture 
increases  to  a  point  where  the  mixture 
may  become  flammable. 

Once  the  liquid  mixture  is  fully 
depleted,  only  the  COi-rich  vapor  phase 
remains  in  the  tank  If  (he  depletion  is 
not  noted,  the  sterilizer  could  attempt  a 
sterilization  cycle  using  the  COz-rich 
vapor.  Under  diese  conditions,  the 
vapor  will  not  steriUze  effectively. 

Two  methods  of  supply  control 
effectively  address  these  problems.  The 
first  uses  one-tank-per-cycle  "unit  dose** 
tanks.  The  second  uses  larger,  multiple- 
cycle  tanks  and  a  weight-sensing 
system. 

Unit  dose  tanks  hold  only  enough 
EtO/COi  for  a  single  sterilization  cycle. 
Unit  dose  tanks  are  available  for  several 
sizes  of  sterilizer  chambers.  After  a 
cycle,  the  depleted  tank  is  replaced  with 
a  fresh  one.  Using  all  of  the  gas  in  one 
discharge  avoids  the  risks  of 
flammability  and  ineffective 
sterihzation  which  occur  in  multiple- 
cycie  tanks.  However,  replacing  the  tank 
after  each  cycle  is  inconvenient.  It  also 
increases  the  risk  of  accidental 
exposiue. 

A  weight-sensing  system  uses  the  tank 
for  more  than  one  sterihzation  cycle'.  To 
be  safe,  such  a  system  must  sense  when 
a  tank  is  depleted,  before  either  the 
hquid  mixture  becomes  flammable  or 
when  only  inefiective  vapors  remain  in 
the  tank  headspace. 

For  many  gas  mixtiues.  a  pressure 
gauge  can  indicate  the  amount  of  gas  in 
a  tank.  But  for  EtO/OOj  systems,  tank 
pressure  does  not  change  appreciably 
during  tank  depletion.  As  the  hquid  is 
depleted,  more  COj  fills  the  headspace 
and  keeps  the  pressiue  almost  constant. 
But  as  a  tank  of  EtO/COz  is  depleted,  the 
weight  of  the  liquid  mixture  decreases 
steadily. 

A  weight-sensing  system  monitors  the 
weight  of  a  tank  as  it  is  depleted.  Before 
the  increasingly  EtO-rich  liquid  in  the 
tank  becomes  flammable,  the  system 
switches  to  a  fresh  tank.  The  depleted 
tank  can  then  be  replaced. 

Such  systems  are  designed  with 
numerous  safety  features  to  prevent 
accidental  exposure.  One  drawback  is 
that,  when  depleted,  a  tank  itill 
contains  a  portion  of  the  original  EtO/ 
CO2  charge.  If  more  EtO/COi  were 
removed,  the  liqiud  mixture  would 
approach  the  point  of  flammability. 


IMI 
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2.  New  Listing  Decisions 
a.  Acceptable 
(DIHCPCBlend]  A 

[HCFC]  Blend  A  is  acceptable  as  a 
medical  sterilant  substitute  for  12/88 
CFC-12/EtO.  This  is  the  second  agent 
listed  under  SNAP  that  can  serve  as  a 
virtvial  drop^in  replacement  for  12/88. 
enabling  users  to  transition  away  from 
CFC-12  without  replacing  their  existing 
equipment. 

Under  Title  III  of  the  Clean  Air  Act 
Amendments  of  1990,  the  Agency  is 
required  to  regulate  any  of  the  189 
hazardous  air  pollutants  (HAPs). 
Ethylene  oxide  is  a  HAP,  and  the  user 
is  alerted  to  follow  all  upcoming 
regulations  concerning  die  use  of 
ethylene  oxide,  whether  used  alone  or 
in  a  blend.  Manufacttu-ers  and  users  are 
alerted  to  the  fact  that  the  Agency  has 
issued  a  Proposed  Rulemaking  which 
includes  EtC3  used  in  all  sterilizers 
except  hospital  systems  (59  FR  10391, 
March  7. 1994). 


This  agent  has  been  registered  under 
FIFRA. 

F.  Aerosols 

1.  New  Listing  Decisions 

A.  Acceptable  Substitutes 

(1)  Aerosol  Solvent 

a.  Trans  1.2-dichloroethyiene— ■ 
Trans-1  J-dichloroethylene  is 
acceptable  as  a  solvent  substitute  for 
CFC-113  and  MCF  in  aerosols. 

IV.  Substitutes  Pending  Review 

The  Agency  describes  submissions  as 
pending  if  data  are  incomplete  or  for 
which  the  90-day  review  period  is 
underway  and  EPA  has  not  yet  reached 
a  final  decision.  For  submissions  that 
are  incomplete,  the  Agency  will  contact 
the  submitter  to  determine  a  schedule 
for  providing  the  missing  information  if 
the  Agency  needs  to  extend  the  90-day 
review  period.  EPA  will  use  its 
authority  under  section  114  of  the  Clean 
Air  Act  to  gather  this  information,  if 


necessary.  Any  delay  of  the  review 
period  does  not  affect  a  date  of 
publication.  This  notice  can  also  be 
retrieved  electronically  from  EPA's 
Technology  Transfer  Network  (TTN). 
Clean  Air  Act  Amendment  Bulletin 
Board.  If  you  have  a  1200  or  2400  bps 
modem,  dial  (919)  541-5742.  If  you 
have  a  9600  bps  modem,  dial  (919)  541- 
1447.  For  assistance  in  accessing  this 
service,  call  (919)  541-5384. 

List  of  Subiects  in  40  CFR  Part  82 

Environmental  protection, 
Administrative  practice  and  procedurr. 
Air  pollution  control,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  9,  1994. 
Mary  D.  Nichols, 

Assistant  Administrator. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A:  Summary  of  Acceptable 
and  Pending  Decisions 


Refrigerants.— ACCEPTABLE  Substitutes 


End-use 

Sutjstitute 

Decision 

n-500  Centrifugal  Chittefs  (Retro- 
fit). 

R-406A  

Acceptable  . 

R-500  Centrifugal  Chillers  (New 
Equipment/NIKs). 

CFC-11,  CFC-12,  R-502  Indus- 
trial Process  Refrigeration  (Ret- 
rofit). 

R-406A  

HCFC-123 

Acceptafc)te  . 
Acceptable  . 

F.-^06A 

Acceptable 

R^07A  .„ 

Accep«at)te  . 

FM07B 

Acceptable  . 

HCFC  Blend  Epsilon  ... 

Acceptable 

CFC-11,  CFC-12,  R-602,  Indus- 
trial process  Refrigeration  (New 
Equipment/NIKs). 

HCFC-123 

Acceptable  . 

R-«07A 

Acceptat)te  . 
Acceptable  . 
Acceptat)le  . 

R^OTB 

CFC-13,  R-13B1,  R-603  Indus- 

HFC-23  

trial  Process  Refrigeration  (Ret- 
rofit and  New  Equipment/NIKs. 

R-403B  

Acceptat)ie  . 
Accaptat}le  . 

PfC  Blend  Alpha 

CFC-12,     R-602     Ice     Skating 
Rinks  (Retrofit  and  New). 

R-^«)7A 

Acceptable  . 

R-*07B 

Acceptable  . 

CFC-12,    R-502    Cow    Storage 

R-J06A 

Acceptable  . 

Warehouses  (Retrofit). 

R-407A  

Acceptatrfe  . 

-  - 

R-407B  

Acceptable  . 

■ 

HCFC  Blend  Epsik)n  ... 

Acceptat>le  . 

Comments 


The  siiKtitute  is  subject  to  containment  and  reoovefv  regutatKjns 
covering  HCFCs. 

This  suljstrtute  is  subject  to  containment  and  recovery  reguJatsons 

covering  HCFCs. 
This  substitute  is  subject  to  contammen  and  recovery  regulatKjrs 

covering  HCFCs. 

This  suljstitute  rs  sutDject  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongty  recommends  the  containment  and  reciamstion  ol  this 
substrtute. 

EPA  strongly  recommends  the  containment  and  reciamation  of  this 

substitute. 
Ttiis  siijstitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
This  substitute  is  subject  to  containment  arxJ  recovery  regulations 

covenng  HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  ot  this 

sut)stitute. 
EPA  strongly  recommends  ttie  containment  and  reclamation  o)  this 

substitute. 
EPA  strongly  recommends  the  containment  and  reclamation  of  this 

substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  ol  this 

sutstitute. 
EPA  strongly  recommends  the  containment  and  reclamation  of  thts 

sutjstitute. 
EPA  strongly  recommends  the  containment  and  reclamation  o(  tnis 

sut>stitute. 
EPA  strongly  recommends  the  containment  and  redamaton  tjf  this 

substitute. 
This  sutstJtute  is  sut>)ecl  to  containment  and  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recommends  the  contamment  and  recfamation  of  thrs 

sutistitute. 
EPA  strong  recommends  the  containment  and  reciamatton  ol  tr.s 

sutjstttute. 
This  8ut)stitute  is  subject  to  contamment  arxJ  recovery  regulations 

covering  HCFCs 
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Refrigerants.— Acceptable  Substitutes— Continued 


End-use 


Substitute 


Decision 


Comnients 


CFC-12.  R-502  CoW  Storage 
Warehouses  (New  Equipment/ 
NIKs).     - 


CFC-12.  R-500.  R-502  Refrig- 
erated Transport  (Retrofit). 


R-407A  , 


CFC-12,  R-500  Refrigerated 
Transport  (New  Equipment/ 
NIKs). 


CFC-12,  R-602  Retail  Food  Re- 
frigeration (Retrofit). 


CFC-12.  R-502  Retail  Food  Re- 
frigeration (New  Equipment/ 
NIKs). 


CFC-12.  R-502  Comnwrcial  Ice 
Machines  (Retrofit). 


CFC-12.  R-502  Commercial  Ice 
Machir)es  (New  Equipment/ 
NIKs). 


CFC-12  Vending  Machines  (Ret- 
rofit). 


CFC-12  Vending  Machines  (New 
EquipmenVNIKs). 


CFC-12  Water  Coolers  (Retrofit) 


CFC-12  Household  Refrigerators 
(Retrofit). 


CFC-12.       R-502      Household 
Freezers  (Retrofit). 


R-407B 

R-406A  

R-407A , 

R-407B 

HCFC  Blend  Gamrna  .. 
HCFC  Blend  Epsiioo  ... 
R-407A  


R-407B !. 

R-406A i 

R-407A  

R-^07B 

HCFC  Blend  Gamma  .. 
HCFC  Blend  Epsilon  ... 
R-407A  

R^078 ! 

R-406A 

R-407A , 

R^07B 

HCFC  Blend  Gamma  .. 
HCFC  Blend  Epsilon  ... 
R-407A 


R-407B  

R-404A 

R-406A ].... 

R-507 ,.... 

HCFC  Blend  Gamma 

R-404A 

R-507  

R-406A  

HCFC  Blend  Gamma 

R-406A 4.... 

HCFC  Blend  Gamma 
R^02A 


Acceptable 

Acceptat}le 
Acceptable 
Acceptable 
Acceptable 
Acceptable 
Acceptable 
Acceptable 

Acceptable 
Acceptable 
Acceptable 
Acceptat}le 
Acceptable 
Acceptable 
Acceptable 

Acceptat>le 
Acceptable 
Acceptable 
Acceptable 
Acceptable 
Acceptable 
Acceptable 

Acceptable 
Acceptat)le 
Acceptable 
Acceptable 
Acceptat)le 
Acceptable 
Acceptable 
Acceptat}le 
Acceptat>le 
Acceptable 
Acceptable 
Acceptable 


EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 

sut)stitute. 
This  substitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recommends  the  containment  and  reciamation  of  this 

sut)stitute. 
EPA  strongly  recommends  the  containment  and  reclamation  of  this 

substitute. 
This  sutjstitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
This  sut>stitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recommends  ttie  containment  and  reciamation  of  this 

substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 

sut>stitute. 
This  substitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recommends  ttie  containment  and  reclamation  of  this 

substitute. 
EPA  strongly  recommends  ttie  containment  and  reclamation  of  this 

sut>stitute. 
This  substitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
This  8ut)stitute  is  subject  to  containnrient  and  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recommends  the  containment  and  reciamation  of  this 

substitute. 

EPA  strongly  recommends  the  containment  and  reciamation  of  this 

substitute. 
This  substitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recomnnerxjs  the  containment  and  reciamation  of  this 

sut>stitute. 
EPA  strongly  recommends  the  containment  and  reclamation  of  this 

sut>stitute. 
This  substitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
This  substitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recommends  the  containnwnt  and  reclamation  of  this 

substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 

substitute. 
EPA  strongly  recommends  the  containment  and  redamation  of  this 

substitute. 
This  substitute  is  subject  to  containment  arKJ  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recommends  the  containment  and  reclamation  of  this 

substitute. 
This  sut)stitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recommends  the  containment  and  reciamation  of  this 

sut)stitute. 
EPA  strongly  recommends  the  containment  and  reciamation  of  this 

substitute. 
This  substitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
This  sut>stitute  is  sut>ject  to  containment  and  recovery  regulations 

covering  HCFCs. 
This  substitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
This  sut>stitute  is  subject  to  containment  and  recovery  regulations 

covering  HCFCs. 
This  sut>stitute  is  sut>ject  to  containment  and  recovery  regulations 

covering  HCFCs. 
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Refrigerants.— Acceptable  SuBSTrruTES— Continued 


End-use 


CFC-12,  R-502  Household 
Freezers  (New  Equipment/ 
NIKs). 


Substitute 


CFC-12,  R-500  Residential 
Dehumidifiers  (Retrofit). 

CFC-12  Non-Automobile  Motor 
Vehicle  Air  Conditioners  {Retro- 
Tit  and  New). 

CFC-13,  R-13B1,  and  R-503 
Very  Low  Temperature  Refrig- 
eration (Retrofit  and  New 
Equipmerrt/NIKs. 


R-402B „ 

R-404A 

R-406A 

R-507  

HCFC  Blend  Gamma 
R-402A  


R-402B  

R-404A  

R-507  

R-406A  

HCFC  Blend  Gamma 
HCFC-22 


HFC-23 


R-^03B 

RFC  Blend  Alpha 


Decision 


Accept^e 
Acceptable 
Acceptable 
Acceptable 
Acceptatjie 
Acceptable 

Acceptable 
Acceptable 
Acceptat))e 
Acceptable 
Acceptatjie 
Acceptable 

Acceptable 

Acceptable  . 
Acceptable  . 


Comments 


This  sii>stiMB  is  subject  to  containment  and  recovery  requlabons 
cowering  HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  Ki)stitute  is  subject  to  containment  and  recovery  requiations 

covering  HCFCs. 
EPA  strongly  recommends  the  containment  and  recJamation  of  thts 

substitute. 

This  s<*stitute  is  sut>|ect  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  requJabons 
covering  HCFCs. 

This  substitute  is  sut)ject  to  containment  and  recovery  regulations 

covering  HCFCs. 
EPA  strongly  recommends  the  containment  and  reclamation  of  this 

substitute. 
EPA  strongly  recommends  the  contair\ment  and  reclamation  of  this 

substitute. 

This  stijstitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

HCFC-22  may  damage  automobile  air  conditioning  systems,  which 
is  why  it  is  oniy  aocaptabie  for  non-automotive  use.  This  sub- 
stitute is  subject  to  containment  and  recovery  regulatkyis  cover- 
ing HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 


EPA  strongly  recommerxJs  the  contairwnent  and  reclamation  of  this 
sut>stitute. 

EPA  strongly  recommends  the  containment  arid  reclamation  of  this 
sutistilute. 


Refrigerants.— Pending  Decisions 


Apfilicalion 


CFC-12  Motor  Vehide  Air  Conditioning 
HCFC-22  Heat  Punps „.._. 


HCFC-22  Conventional  (HousehoWy  Air  Condi- 
tioning. 


Substituis 


HCFC  Biend  Delta  

HFC-134a  

HFC-152a  

HFC-32  

R-407A/R-407B  

HFC-1 25/HFC-1 34a/HFC-32 


Comments 


EPA  has  requested  addrtional  data. 

EPA  has   not  yet  evaluated  Class   II   sutv 

stitutes. 
EFA   has   not   yet  evaluated  Class   II   sut>- 

sWutes. 
EPA   h^s   not   yet   evaluated   Class   II   sut>- 

stitutes. 
EPA  has  not  >'et  evatualed  Oass  fi   sut>- 

stiiL^'es. 
EPA  has  not  yet  evaluated  Class  II  sut>- 

st»utes. 


Foam  Sector.— Acceptable  Substitutes 


End-use 


CFC-11  Rigid  Polyurethane  and 
Polyisocyanurate  Laminated 
Boardstock. 

CFC-11  Polyurethane.  Rigid  Ap- 
pliance. 

CFC-11  Pofyurethane,  Rigid 
Commercial. 

CFC-1 1  Polyurettene.  Rigid 
Slabstock  and  Other. 

CFC-12  Polystyrene,  Extoided 
Boardstock  and  BilieL 

CFC-11  CFC-1 13  Phenolic,  In- 
sulation Board. 


Substitute 


Electroset  Technology 

Electrosel  Technology 
Electroset  Technology 
Electroset  Technology 
HFC-U3a  


Electroset  Technotogy 
Electroset  Technology 


Decision 


Comments 


Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptat>le 
Acceptat>ie 


Proprietary  techrxjlogy. 

Proprietary  technotogy. 

Proprietary  technology.  >^ 

Proprietary  technology. 

HFC-1 43a  has  the  highest  GWP  of  those  substitutes  acceptable 

•or  this  er>d-use. 
Proprietary  technology. 
Proprietary  technology. 
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Foam  Sector.— Acceptable  Substitutes— Continued 


End-use 


CFC-1 1  Potyurettiane,  RexibJe  ... 


CFC-1 1    Poiyurethane,    Integral 
Skin. 

CFC-1 2    Pofystyrene,    Extruded 
Sheet 


CFC-1 2,      CFC-1 14,      CFC-1 1 
Polyotefin. 


Substitute 


Electroset  Technology  . 
Saturated  Light  Hydro- 
cartx)ns  C3-C6. 

Electroset  Technotogy  . 

Saturated  Light  Hydro- 
cartxjns  C3-C6. 

Electroset  Technology  . 
Methylene  Chloride 


HFC-152a/Saturated 
Light  HydrocartxKB. 

Ctramical  Blend  A 

Electroset  Technology 


Decision 


Acceptat)le 
Acceptat>le 


Acceptat>le 
Acceptable 


Acceptable 
Acceptat>)e 


Acceptat}le 


Acceptable 
Acceptable 


Comments 


Proprietary  technology. 

Flammat)ility  may  be  an  issue  for  the  manufacture  and  transport  of 

products.  Hydrocarbons  are  VOCs  and  are  subject  to  control 

under  Title  I  of  the  Clean  Air  Act. 
Proprietary  technology. 

Flammability  may  be  an  issue  for  the  manufacture  and  transport  of 
products.  Hydrocartwns  are  VOCs  and  are  subject  to  control 
under  Titie  I  of  the  Clean  Air  Act. 

Proprietary  technology. 

Revised  OSHA  PELs  have  been  proposed  at  25  ppm  (TWA)  for 
methylene  chloride  (1 1/7/91).  Subject  to  meeting  all  future  ambi- 
ent air  controls  for  hazardous  air  poHutanls  under  TMe  III  section 
112,  of  the  1990  CAA  Amendments.  RCRA  standards  must  be 
met 

FlammatJility  may  be  an  issue  for  ttie  manufacture  and  transport  of 
products.  Major  sources  of  VOC  emissions  are  sut}ject  to  the 
New  Source  Review  (NSR)  program. 

Proprietary  blend. 

Proprietary  technotogy. 


SOLVENTS.— ACCEPTABLE  SUBSTITUTES 


End-use 


Metals  Cleaning  With  CFC-1 13, 
MCF. 


Electronics  Cleaning  With  CFC- 
113,  MCF. 


Precision   Cleaning   With   CFC- 
113,  MCF. 


Substitute 


Trans-1,2- 

dichloroethylene. 
Volatile  Methyl 

Siloxanes. 

Trans-1 ,2- 

dichloroethylene. 
Volatile  Methyl 

Siloxanes. 

Trans-1 ,2- 

dichloroethylene. 
HCFC-123 


Volatile  Methyl 
Siloxanes. 


Decision 


Acceptable. 
Acceptable 

Acceptat)le. 
Acceptable 

Acceptat>le. 
Acceptat>le 

Acceptat>le 


Comments 


Octamethylcyclotetrasiloxanes  and  decamethylcyclopentasiloxanes 
are  acceptable  alternatives.  Evaluation  of  other  VMS's  is  ongo- 
ing. 


Octamethyl  cyclotetras  iloxanes  and  decamethy  Icyclopentas 
iloxanes  are  acceptable  altematives.  Evaluation  of  other  VMS's 
is  ongoing. 


New  toxicity  data  has  led  to  an  upward  revision  of  Ote  company  set 
wortcpiace  exposure  limit  (AEL)  of  30  ppm.  The  Agency  believes 
that  under  normal  conditions  of  use,  this  limit  is  acceptable. 

Octamethylcyclotetrasiloxanes  and  decamethylcyclopentasiloxanes 
are  acceptable  alternatives.  Evaluation  of  other  VMS's  is  ongo- 
ing. 


FOAMS.— Pending  Substitutes 


End-use 


CFC-1 1.     CFC-1 13      Rigid     Poiyurethane. 

Applicance  Foams. 
Poiyurethane,  Rigid  


Sutjstitute 


Vacuum  panels 
HFC-366  


Comments 


Agency  has  not  completed  review  of  data. 

Insufficient  data.  Also  need  information  on 
proposed  end-use(s). 


Solvent  Cleaning.— Pending  Substitutes 


End-use 


Precision  Cleaning  w/CFR-1 13,  MCF 


Substitute 


Chlorobronrtomettiane 


Comments 


Agency  has  not  completed  review  of  data. 


Fire  Suppression  and  Explosion  Protection.— Acceptable  Substitutes:  Streaming  Agents 


Application 


Halon  121 1  Streaming  Agents 


Substitute 


HCFC-124 

(HCFC  Blend)  C 


Decision 


Acceptat)le 
Acceptat)le 


Commerrts 


This  agent  is  banned  in  residential  applications  per  section  610(d) 
of  the  CAAA. 

This  agent  is  banned  in  residential  applications  per  section  610(d) 
of  the  CAAA. 
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FIRE  Suppression  and  Explosion  Protection. -Acceptable  Substitutes:  Streaming  AGENTS-Continued 


Application 


Substitute 


[HCFC  Blend]  D 


Gelled  Halocartxjn/Dry 
Chemical  Suspen- 
sion. 


Decision 


Acceptable 
Acceptable 


Comments 


The  intended  market  for  this  agent  is  Large,  outdoor  applications 
This  agent  is  banned  in  residential  applications  per  section 
610<d)oftheCAAA. 

This  agent  was  formerly  indentified  as  Powdered  Aerosol  B. 


Fire  Suppression  and  Explosion  Protection.— Pending  Substitutes 


End-use 


Halon  1211  Streaming  agents 


Sutistrtute 


HFC-227ea 


Comments 


Complete    SNAP   sutKnissKm   and   personal 
rrxjnitoring  data  required. 


End-use 


Halon  1301   

Total  flooding  agents 


SiA>stitute 


[HFC  Blend]  A  

[inert  Gas  Blend]  B  

[Inert  Gas  Blend]  C  

[Powdered  Aerosol]  A  . 
[Water  Mist  System]  A 
[Water  Mist  System]  B 


Convnents 


Agency  analysis  of  this  agent  is  not  yet  com- 
plete. 

PerKJing  receipt  of  medical  assessment  by 
peer  review  panel. 

Pending  receipt  of  medical  assessment  by 
peer  review  panel. 

For  use  in  occupied  areas,  pending  medical 
assessment  by  peer  review ^anel. 

Pending  receipt  of  medical  assessment  by 
peer  review  par>el. 

Pending  receipt  ot  medical  assessment  by 
peer  review  panel. 


• 

STERILANTS.— ACCEPTABLE                                     ' 

End-use 

Substitute 

Decision 

Conditions 

Comments 

12/88    Blend    of    Et0/CFC-12 
Sterilam. 

[HCFC  Blend]  A  

Acceptable  

This  agent  has  received  FIFRA  registra- 
tion. 

STERILANTS.— Pending 


End-use 

Substitute 

Commerrts 

12/88  Blend  at  EtO/CFC-12 

HFO-125  

Pending  FIFRA  registration  and  completion  of 

Agency  review. 
Pending  FIFRA  registration  and  receipt  of 

complete  SNAP  submission. 

Stenlant 

HFC-227ea  ... 

AEROSOLS.— ACCEPTABLE  SUBSTITUTES 


End-use 


CFC-11.  CFC-113.  MCF,  HCFC-14lb  as  aer- 
osol solvents. 


Sut)stitute 


Trans- 1 ,2-dichloroethylene. 


Comments 


AEROSOLS.— Pending 

End-use 

Substitute 

Comments 

CFC-11.  CFC-113,  MCF,  HCFC-i4lb  as  aer- 
osol solvents. 
CFC-12  as  aerosol  propellant 

Monochio        lene/benzotnfluorides  

HFC-43lOmee  

Agency  has  not  completed  review.  Data  sub- 
mission pending. 

Agency  has  not  completed  review  of  this  data, 
Premanufacture  Notice  review  under  the 
Toxic  Substances  Control  Act  not  yet  com- 
pleted. 

Agerx:y  has  not  completed  review.  Data  sut)- 
mission  pending. 

FDA  approval  still  required  in  metered  dose 
inhalers. 

-    '    ^ 

Perfluorocart>ons               {C6F14)               and 

Perfluoropolyethers. 
HFC-227  
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Adhesives.  Coatings  and  Inks.— Pending  SuBsmuTES 


End-use 


Metals  cleaning  «M^CFC-11 3.  MCF 


[FR  Doc  94-20802  Filed  8-25-94;  8:45  am] 
BIUINQ  CODE  6S60-50-P-M 


Substitute 


MonodikMD-toiuene/benzo-tnfkjondes 


Comments 


Agency  has  not  completed  review  of  data. 
Evaluation  of  exposure  and  toxicity  data  still 
ongoing. 


994 


Friday 

August  26,  1994 


Part  IV 


^  s 

sis 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 
Office  of  Assistant  Secretary 


24  CFR  Parts  58  and  92 
HOME  Investment  Partnerships  Program 
and  Amendment  to  NOFA  for  FY  1994  for 
Indian  Applicants  Under  the  HOME 
Program;  Interim  Rule  and  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  58  and  92 

[Doclwt  No.  R-«4-1735:  FR-3716-1-01] 

RIN2S01-AB77 

HOME  Investment  Partnerships 
Program 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
existing  interim  rule  for  the  HOME 
Investment  Partnerships  Program  by 
making  it  conform  with  program 
changes  enacted  in  the  Muitifamily 
Housing  Property  Disposition  Reform 
Act  of  1994  and  by  making  a  number  of 
additional  clarifying  changes. 
DATES:  Effective  date:  September  26, 
1994,  except  amendments  to  part  92 
effective  October  26, 1994  through  June 
30,  1995. 

Comments  due  date:  Comments  on 
this  interim  rule  must  be  submitted  on 
or  before  October  25. 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Url>an  Development.  451  Seventh  Street. 
S.W..  Washington.  D.Q  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FAXED  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kolesar,  Director.  Program  Policy 
Division,  Office  of  Affordable  Housing 
Programs.  451  Seventh  Street.  S.W., 
Washington,  D.C.  20410.  telephone 
(202)  708-2470.  TDD  (202)  70B-2565. 
(These  are  not  toli-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

'    The  information  collection . 
requirements  for  the  HOME  Investment 
Partnerships  Program  have  been 
approved  by  the  Office  of  Management 
and  Budget,  under  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520).  and  assigned 
OMB  control  number  2501-0013.  This 
interim  rule  does  not  contain  additional 
information  collection  requirements. 

II.  Background 

The  HOME  Investment  Partnerships 
Program  (HOME)  was  enacted  under 


title  II  (42  U.S.C  12701-12839)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (NAHA)  (Pub.  L.  101-625. 
approved  November  28, 1990). 
Implementing  regulations  for  the  HOME 
Program  are  at  24  CFR  part  92. 

The  Housing  and  Community 
Development  Act  of  1992  (HCDA  1992) 
(Pub.  L.  102-550.  approved  October  28. 
1992)  included  a  substantial  number  of 
amendments  to  the  HOME  program. 
These  amendments  were  implemented 
in  rules  published  on  IDecember  22. 
1992  (57  FR  60960).  June  23. 1993  (58 
FR  34130).  and  April  19. 1994  (59  FR 
18626). 

The  Muitifamily  Housing  Property 
Disposition  Reform  Act  of  1994 
(MHPDRA)  (Pub.  L.  102-233,  approved 
April  11, 1994)  included  an  additional 
number  of  amendments  to  the  HOME 
Program.  The  following  discussion, 
arranged  according  to  the  sequence  of 
the  MHPDRA  sections,  siunmarizes  the 
changes  made  to  the  HOME  program 
regulation  in  this  interim  rule. 

Section  201  of  MHPDRA  amends 
section  104(2)  of  NAHA  to  allow 
governors  to  designate  State  agencies  or 
instrumentalities  of  the  State  (e.g.. 
housing  Tinance  agencies  or  housing 
authorities)  to  administer  HOME 
Program  funds.  Prior  to  this  change,  a 
subrecipient  agreement  was  required 
between  the  State  and  its 
instrumentality  to  administer  the  HOME 
funds.  This  amendment  provides  greater 
flexibility  to  designate  such  an 
organization  to  run  the  program  and  the 
definition  of  State  in  §  92.2  is  amended 
accordingly. 

Section  202  of  MHPDRA  amends 
section  214(1)  of  NAHA  which  required 
that  at  least  90  percent  of  the  HOME 
funds  invested  in  rental  housing  be  for 
units  occupied  by  femilies  below  60 
percent  of  median  income.  This 
amendnjent  changes  the  requirement  to 
say  that'at  least  90  percent  of  the  units 
assisted,  and  in  the  case  of  tenant-based 
rental  assistance,  the  families  assisted 
be  below  60  percent  of  median  income. 
This  amendment,  as  implemented 
through  §  92.216.  will  simplify  the 
targeting  requirement  since  it  is  easier  to 
count  units  than  funds  invested. 

Section  203  of  MHPDRA  amends 
section  215(b)  of  NAHA  in  two  ways. 
The  first  change  is  the  elimination  of  the 
"first-time"  designation  for  homebuyers. 
The  HCDA  1992  amendment  broadened 
the  eligibility  of  "first-time" 
homebuyers  to  include  almost  all  low- 
income  homebuyers.  By  eliminating  the 
designation,  participating  jurisdictions 
will  not  have  to  document  the  statutory 
category  under  which  income-eligible 
homebuyers  qualify.  The  change  will 
also  conform  the  HOME  Program  to  the 


CDBG  Program,  which  does -not  restrict 
homebuyer  assistance  to  first-time 
homebuyers. 

The  second  change  would  permit 
participating  jurisdictions  to  use  funds 
recaptured  from  the  sale  of  humebuyer 
units  for  any  eligible  HOME  cost.  The 
provision  formerly  limited  the  use  of  the 
recaptured  funds  to  assisttmce  for 
additional  first-time  homebuyers.  This 
change  will  effect  the  use  of  current  and 
future  recaptured  funds.  Conforming 
changes  have  been  made  to  §§  92.2. 
92.61(b)(4).  92,150(b){4).  92.205(a)(1). 
92.206(b).  92.214(a)(7).  92.254(a),  and 
92.354  to  implement  the  new 
homebuyer  requirements. 

Section  204  of  MHPDRA  amends 
section  220(a)  of  NAHA  to  effect  a  flat 
25  percent  match  on  all  funds  drawn 
down  for  HOME  projects  or  tenant- 
based  rental  assistance.  This  provision 
eliminates  the  30  percent  match  of 
funds  drawn  down  for  new 
construction.  This  new.  lower  match 
rate  will  be  applied  to  all  Fiscal  Year 
1993  funds  ciurently  expended  or  future 
year  hmds  drawn  down  for  eligible 
HOME  activities,  and  §92.218  has  been 
changed  accordingly. 

The  new  environmental  provisions 
make  three  amendments  to  section  288 
of  NAHA  which  are  implemented  for 
the  HOME  Program  by  §92.352,  for 
Subpart  M— HOME  Funds  for  Indian 
Trilws  at  §  92.633,  and  also  by  revisions 
to  HUD  regulations  in  24  CFR  part  58. 
which  govern  the  assumption  of 
environmental  responsibilities  by 
recipients  under  the  HONQ!  program 
and  other  programs  with  similar 
statutory  authority  for  recipient 
environmental  reviews.  The  first 
amendment  provides  for  assumption  of 
HUD's  environmental  review 
responsibilities  by  all  jurisdictions 
receiving  assistance  under  the  HOME 
Program,  not  just  participating 
jurisdictions,  as  well  as  Indian  tribes 
and  insular  areas. 

The  second  amendment  to  Section 
.288  makes  HOME  environmental  review 
procedures  consistent  with  the 
procedures  under  the  Community 
Development  Block  Grant  and 
McKinney  Act  homeless  assistance 
programs  with  regard  to  States' 
responsibilities,  Where  a  State  makes 
funds  available  to  a  unit  of  general  local 
government,  the  State  would  perform, 
the  release  of  funds  function  otherwise 
performed  by  HUD.  and  local 
governments  would  assume  the 
responsibility  for  performing 
environmental  reviews.  To  the  extent 
that  the  State  would  be  using  the  HOME 
funds  directly.  HUD  would  approve  the 
request  for  release  of  funds. 
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Third.a  new  paragraph.  §  58.77(d).  is 
added  to  part  58,  which  adds  the  new 
statutory  provisions  for  monitoring, 
training,  and  terminatron  or  suspension 
of  assumption  of  review  responsibihties. 

The  amendments  to  24  CFR  part  58  in 
this  interim  rule  contain  changes 
consistent  with  the  above  changes  in 
part  92.  In  addition.  Section  305  of 
MHPDRA  amends  Section  1011  of  the 
HCDA  1992  to  provide  that  for  purposes 
of  environmental  review, 
decisionmaking  and  action,  certain 
grants  for  lead-based  paint  hazard 
reduction  and  abatement  shall  be 
treated  as  assistance  under  the  HOME 
Investment  Partnership  Act  and  shall  be 
subject  to  HUDs  regulations 
implementing  section  288  of  that  Act.  In 
other  words,  recipients  of  these  lead- 
based  paint  grants  will  assume 
enviroamental  responsibilities  to  the 
same  extent  as  recipients  under  the 
HOME  program  and  will  be  subject  to 
24  CFR  part  58.  The  grants  covered  by 
this  provision  are  lead-based  paint 
hazard  reduction  grants  under  section 
1011,  as  well  as  grants  to  States  and 
units  of  gefieral  local  government  for 
abatement  of  lead-based  paint  and  lead 
dust  hazards  pursuant  to  title  II  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and^Jrban  Development,  and 
Independent  Agencies  .Appropriations 
Act.  1992  (approved  October  28. 1!»91, 
Pub.  L  102-I.-»>,  (92  Apo.  Act). 
Accordingly.  §  5ai(c)  is  amended  to 
reflect  theapprficability  of  part  58  to 
these  lead-based  paint  grants. 

Section  208  of  MHPDRA  creates  a 
new  section  290  of  NAHA  which 
permits  the  Secretly  to  waive  certain 
statutory  provisions  for  PJs  that  are  in 
federally-declared  disaster  areas  under 
title  IV  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act 
and  that  will  be  using  HOME  funds  to 
address  damage.  However,  the  Secretary 
may  not  waive  requireinents  related  to 
public  notice  of  funding  availability, 
nomliscziniinatiDn.  fair  housing,  labor 
standards,  enviroamental  standards  and 
low-income  housing  affordability.  With 
regard  lo  low-iaeonie  housing 
affordabijity,  pK>{eets.mu&t  meet  the 
occupancy  rent  and  periods  of 
afferdiabttTty  provisions  outlined  in 
§§92.252  and  92.254.  ft  is  the 
Department's  latent  to  provide  waivers 
on  ethei  HOME  requirements  based  aa 
\he  drciinistaaces  of  a  particular 
disaster,,  tatlehag  tiae  waivers  to  the 
needs  of  the  participetiQs  jurisdiction. 

The  Depeftiucat  is  making  a  techaical 
correctieo  to  S9a.21l(aH2>  to  reflect  the 
1992  ancfMimente  to  the  Section 
6(c)(4)(A>(rf  the  Heosinf;  Act  of  1937. 
Selection  pdKcie«  and  criteria  for  a 
tenant-based  lental  assistance  progcam 


funded  by  HOME  are  considered 
reasonably  related  to  the  Federal 
preference  rules  if.  at  least.  509b  of  the 
families  would  meet  the  Federal 
preferences.  The  change  reduces  the 
proportion  of  families  required  to  meet 
the  Federal  preferences  from  70%  to 
50%. 

The  Department  is  amending 
§  92.254(a)  to  include  the  requirement 
that  homeownership  under  a  lease- 
purchase  agreement,  in  conjunction 
with  a  homebuyer  program,  must  occur 
within  36  months.  This  addition  serves 
to  integrate  policy  guidance  enunciated 
previously  tn  the  field  into  the  rule.  The 
Department  believes  that  36  months 
should  be  as;  pie  time  for  a  homebuyer 
to  resolve  any  outstanding  credit 
problems,  to  complete  homeowner 
education  courses,  or  build  up  sufficient 
equity  for  homeownership  Cespecially 
since  HOME  funds  can  be  used  for 
down-payment  assistance).  Lease- 
purchase  arrangements  in  connection 
with  homebuyer  programs  are  not 
subject  to  the  same  occupancy  and 
rental  restrictions  as  are  HOME  rental 
projet;ts  and,  therefore,  the  Department 
is  concerned  that  any  longer  lease 
period  would  be  contrary  to  the 
statutory  requirements  governing  HOME 
rental  projects.  The  Department  would 
appreciate  any  comment  regarding  this 
regulatory  amendment,  whether  the  36 
month  period  is  too  long  or  not  long 
enough  or  whether  the  time  period 
should  be  determined  by  the  PJ. 

The  HOME  Program  regulations 
published  April  19. 1994  made  a  change 
to  §92.252(aK2)  designed  to  prevent 
"Low  HOME  Rents."  as  calculated,  to  be 
higher  than  "High  HO^>!E  Rents"  as  a 
result  of  fair  market  rents  in  some 
regions.  The  change  was  made  to  correct 
this  problem  b>'  indicating  that  if  the 
low  HOME  rents  were  hi^er  than  the 
high  HOME  rents  that  the  figure  for  the 
lower  rent  would  be  used  for  all  liOME 
units.  That  change,  however,  has  been 
interpreted  as  limiting  the  method  for 
calculation  of  low  HOME  rents,  which 
was  not  intended.  Revisions  have  been 
made  to  §92.252(a)(2)(iii)  to  clarify  this 
point. 

This  interim  rule  also  makes 
clarif>'ing  changes  to  three  cross-cutting 
program  provisions  in  the  HOME  rule. 
First,  this  interim  rule  amends  §92.257. 
"ReligioiB  oiganizations."  to  remove  a 
reference  relating  to  control  of  wholly 
secular  entities  established  by 
"primarily  religious  organizations"  to 
rehabilitate  or  construct  housing  which 
will  therefore  not  be  owned  by  such 
primarily  religious  organizations.  The 
Department  recognizes  the  important 
role  served  by  religious  groups  in 
providing  lower  income  housing.  This 


change  amforms  the  ruJe  to  the  same 
principles  and  tests  applied  in  the 
Community  Derelopment  Block  Grant 
regulations  at  §  570.200(j)  and  in  the 
section  202  pfogram  for  elderly  housing 
assistance.  This  clarification  is  intended 
to  indicate  the  availability  of  no  lesser 
role  in  the  HOME  program  for  entities 
established  by  a  "primarily  religious 
organization."  a  term  equivalent  to  what 
the  United  States  Supreme  Court 
describes  as  a  "pervasively  sectarian 
institution."  one  in  which  "religion  is 
so  pervasrro  that  a  substantial  portion  of 
its  functions  are  subsumed  in  the 
religious  mission."  Hunt  v.  MrSnir.  413 
U.S.  734.  743  (1973). 

Second,  this  fnterira  rule  revises 
§  92.353{e)  to  set  oat  the  requirement 
that  HONffi  participating  jurisdictions 
must  comply  with  the  requirements  of 
a  Residential  Antidisplacement  and 
Relocation  AssisUnce  Plan  (Plan).  The 
change  reflects  a  statutory  amendment 
to  the  Comprehensive  Housing 
Affordability  Strategy  made  by  Se<.tion 
220(b)  of  the  Housing  and  Community 
Development  Act  of  1992.  A 
participating  jurisdiction  with  a 
Community  Development  Block  Grant 
(CDBG)  must  follow  a  Plan  identical  to 
its  CDBG  Plan.  A  participating 
jurisdiction  that  is  not  a  CDBG  grantee 
must  follow  a  Plan  that  meets  the 
requirements  of  the  applicable  CDBG 
regulation  (24  CFR  570.606(c)  for  a  local 
jurisdiction  and  §  570.488(c)  for  States). 
A  certification  requirement  related  to 
this  provision  is  also  added  to 
§  92.10(cM4).  On  July  1.  1994,  HLT) 
published  a  proposed  rule  at  24  CFR 
part  43  (59  FR  34300)  describing 
proposed  changes  to  Plan  requirements. 
The  deadline  for  public  comments  was 
August  1. 1994. 

Finally,  this  interim  rule  also  amends 
§  92.354(a)(2).  regarding  Davis-Batwi 
Act  applicability.  The  change  is 
intended  to  make  clear  that  construction 
contracts  covering  12  or  more  units, 
disregarding  the  number  of  projects 
involved,  are  subject  to  Davis-Bacon 
requirements.  Also,  dividing  a  single 
project  into  multiple  construction 
contracts  for  purposes  of  avoiding 
Davis-Bacon  requirements  is  not 
permitted. 

lU.  Fmdings  and  Certifications 

Justification  for  Interim  BuJemaking 

The  Department  has  determined  that 
this  interim  rule  shonld  be  adopted 
without  the  delay  occasioned  by 
requiring  prior  notice  and  comment. 
This  interim  rule  simply  constitutes  the 
implementation  of  statutory  language 
with  the  exercise  of  little  or  no 
discretion  on  the  part  of  the  Department 
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and  makes  a  number  of  clarifying 
changes  to  existing  provisons.  As  such, 
prior  notice  and  comment  are 
unnecessary  under  24  CFR  Part  10.  This 
rule  is  being  published  as  an  interim 
rule  and  not  as  a  final  rule  because  the 
HOME  program  regulation  at  24  CFR 
part  92  has  not  yet  been  issued  as  a  final 
rule. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Pegulatory  Planning  and  Review 

This  interim  rule  has  been  reviewed 
and  approved  in  accordance  with 
Executive  Order  12866,  issued  by  the 
President  on  September  30, 1993  (58  FR 
51735,  October  4,  1993).  Any  changes  to 
the  interim  rule  resulting  fitjm  this 
review  are  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Impact  on  Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
undersigned  hereby  certifies  that  this 
interim  rule  does  not  have  a  significant 
economic  imp>act  on  a  substantial 
number  of  small  entities,  because 
jurisdictions  that  are  statutorily  eligible 
to  receive  formula  allocations  are 
relatively  larger  cities,  counties  or 
States. 

Regulatory  Agenda 

This  interim  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1994 
(59  FR  20424)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

Federalism  Impact 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  this  interim  rule 
does  not  have  federalism  implications 
concerning  the  division  of  local.  State, 
and  federal  responsibilities.  While  the 
HOME  Program  interim  rule  amended 
by  this  interim  rule  was  determined  to 
be  a  rule  with  federalism  implications 
and  the  Department  submitted  a 
Federalism  Assessment  concerning  the 
interim  rule  to  0MB,  this  amending  rule 


only  makes  limited  adjustments  to  the 
interim  rule  and  does  not  significantly 
affect  any  of  the  factors  considered  in 
the  Federalism  Assessment  for  the 
interim  rule. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  would 
not  have  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  Assistance  provided  under 
this  interim  rule  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decant,  safe,  and  sanitary  housing; 
and  by  giving  them  the  means  to  live 
independently  in  mainstream  American 
society.  This  interim  rule  would  not, 
however,  affect  the  institution  of  the 
family,  which  is  requisite  to  coverage  by 
the  Ch-der.  Even  if  this  interim  rule  had 
the  necessary  family  impact,  it  would 
not  be  subject  to  further  review  under 
the  Order,  since  the  provision  of 
assistance  under  this  interim  rule  is 
required  by  statute,  and  is  not  subject  to 
agency  discretion. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  HOME 
Program  is  14.239. 

List  of  Subjects 

24  CFR  Part  58 

Environmental  protection, 
Community  development  block  grants, 
Envirotmental  impact  statements.  Grant 
programs — housing  and  community 
development.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  92 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  Grant 
programs — Indians,  Indians,  Low  and 
moderate  income  housing. 
Manufactured  homes.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
parts  58  and  92  of  title  24  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  $&-ENVIRONMENTAL  REVIEW 
PROCEDURES  FOR  RECIPIENTS 
ASSUMING  HUD  RESPONSIBILITIES 

1.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437o(i)(l)  and  (2), 
3535(d).  4332.  4852,  5304(g).  11402.  and 
12838. 

2.  Section  58.1  is  amended  by: 

a.  Revising  the  second  sentence  in  the 
introductory  text  of  paragraph  (c); 


b.  Removing  the  word  "and"  at  the 
end  of  paragraph  (c)(3); 

c.  Removing  the  period  at  the  end  of 
paragraph  (c)(4)  and  adding  ";  and"  ; 
and 

d.  Adding  a  new  paragraph  (c)(5),  to 
read  as  follows: 

§  58.1    Purpose,  scope  and  applicability. 

*  *        •        •        • 

(c)  Applicability.  *  *  *  Programs  and 
activities  subject  to  this  part  include:. 

*  *        •        *        ♦ 

(5)  Grants  to  States  and  units  of 
general  local  government  for  abatement 
of  lead-based  paint  and  lead  dust 
hazards  pursuant  to  title  II  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1992,  and  grants  for  lead-based 
paint  hazard  reduction  under  Section 
1011  of  the  Housing  and  Community 
Development  Act  of  1992,  in  accordance 
with  section  lOll(o)  (42  U.S.C.  4852(o)). 

3.  In  §  58.2,  paragraph  (a)(4)  is  revised 
to  read  as  follows: 

§  58.2    Temfis,  abbreviations  and 
definitions. 

(a)*  *   * 

(4)  Recipient  means: 

(i)  A  State  that  does  not  distribute 
HUD  assistance  under  the  program  to  a 
unit  of  general  local  government; 

(ii)  Guam,  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  American 
Samoa,  the  Trust  Territory  of  the  Pacific 
Islands; 

(iii)  A  unit  of  general  local 
government;  or 

(iv)  An  Indian  tribe. 
«        *        *        •        * 

4.  In  §  58.4,  the  second  sentence  of 
paragraph  (c)(1)  is  revised  to  read  as 
follows:   . 

§58.4    HUO  legal  authority. 

(c)*   •  • 

(D*  •  •  The  State  must  submit  the 
certification  and  RROF  to  HUD. 

•  *        •        •        * 

5.  In  §  58.77,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  58.77    Effect  of  approval  of  certification. 

•  *  _      *        •        • 

(d)  Responsibility  for  monitoring  and 
training.  (1)  At  least  once  every  three 
years,  HUD  intends  to  conduct  in-depth 
monitoring  of  the  environmental 
activities  performed  by  recipients  that 
have  assumed  responsibilities  for 
environmental  review,  decisionmaking, 
and  action  under  this  part.  Limited 
monitoring  of  these  enviroiunental 
activities  will  be  conducted  during  ea(  h 
program  monitoring  site  visit.  If  throuj; 
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limited  or  in-dep^  monttoring  of  these 
environmental  activities  or  bv  other 
means,  HUD  bceooias  aware  of  any 
enviroamental  deficiencies.  HUD  may 
take  one  or  mace  of  the  {allowing 
actions 

(i)  In  the  case  (^  pcoblems  found 
during  limitied  moaitoring.  HUD  may 
schedule  ia-deptii  sioaitoring  at  an 
earlier  date  or  may  schedule  in-depth 
monitoring  mcoe  fitequently; 

(ii)  HUD  may  require  attendance  by 
-recipient  staff  at  HtFD  sponsored  or 
approved  training,  which  will  be 
provided  periodically  at  various 
locations  aroimd  the  countr)^, 

(iii)  HUD  may  tefuae  to  accept  the 
certifications  of  environmental 
compliance  on  subsequent  grants; 

(iv)  HUD  may  suspend  or  terminate 
the  recipient's  assumption  of  the 
environnieatat  review  responsibility; 

(v)  HUD  may  initiate  sanctions, 
corrective  actions  or  other  remedies 
provided  in  program  regulations  or 
agreements  or  contracts  with  the 
recipient. 

(2)  HUD's  responsibilities  and  action 
under  paragraph  {d)ft)  of  this  section 
shall  not  be  construed  to  limit  or  reduce 
any  responsibility  assumed  by  a 
recipient  with  respect  to  any  particular 
release  of  funds  under  this  part. 
Whether  or  not  HUD  takes  action  under 
paragraph  (dMl)  of  this  section,  the 
Certifying  Officer  remains  the 
resptonsible  Federal  official  under 
§  58.17  with  respect  to  projects  and 
activities  for  w!:^ch  the  Certifying; 
Officer  has  submitted  a  RROF  and 
oertification  under  this  part. 

PART92-HOME  MVESTMENT 
PARTNERSHIPS  PROGRAM 

6.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  42  U.S.C  3535fd)  and  1270t- 
12839. 

7.  In  §  92.2,  the  definition  of  "First- 
time  homebuyef  is  removed,  and  the 
definition  of  "State"  is  revised  to  read 
as  follows: 

S92.2    Deflnitiont. 

•  *        •        •        • 

State  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the 
C(NB«OAw«akh  of  Puerto  Rico,  or  any 
agency  or  iBstruiReBtalky  thereof  that  is 
estab^shed  ptasttaat  to  legislation  and 
desigsated  t^  the  chief  executive  officer 
to  act  on  behiaH  oi  the  State  with  regard 
to  the  provisiflna  ol  tJss  pert. 

•  •        •        •        • 

B.  Section  92.4  is  redesignated  §  92.5. 
and  a  new  §92.4  is  added  to  read  as 

follows: 


§92.4    Suapanston •< 

disaatar 


The  Secretary  may  suspend  any 
HONiffi  statatory  requirements  (except 
for  those  related  to  [Hiblic  notice  of 
funding  availabihty,  nondiscrinunatioa. 
fair  housing,  labor  standards, 
environmental  standards,  and  low- 
income  housing  affordability]  or 
regulatory  requirements,  for  HOME 
funds  designated  by  a  recipient  to 
address  the  damage  in  an  area  for  which 
a  disaster  is  declared  under  title  IV  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act. 

9.  In  §  92.61,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 


$92.61 
Strategy. 


fb)*  "  • 

(4)  If  the  insular  area  intends  to  use 
HOME  funds  for  homebuyers,  the 
guidelines  for  resale  or  recapture  as 
required  in  §g2.2S4(a)(4); 
«         •         •         •        • 

10.  In  §92.150,  paragraphs  (b)(5)  and 
(c)(4)  are  revised  to  read  as  follows: 

§  92.150    Submission  of  program 
descrtpMoA  aod  eartlAcattana. 


(bl*   •  • 

(5)  If  the  participating  jurisdiction 
intends  to  use  HOME  funds  for 
homebuyers,  the  guidelines  for  resale  or 
recapture  must  be  described  as  required 
in§92.254{a)(4]; 
•        •         •         •        • 

(4)  A  certification  that  the 
participating  jurisdiction: 

(i)  Is  following  a  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan  as  described  in 
§  92.353(e)-, 

(ii)  Will  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
implementing  regulations  at  49  CFR  part 
24:  and 

(iii)  Will  comply  with  the 
requirements  in  §32.353. 

11.  In  §92.205,  paragraph  (a)(1)  is 
revised  to  reed  as  follows: 

§92.205    Eligible  activjtiaa:  Generai. 

(a)*   •   • 

(1)  HOME  funds  may  be  used  by  a 
participating  jurisdiction  to  provide 
incentives  to  develop  and  support 
affiordabla  rental  housing  and 
homaownarship  afibidabihty  through 
the  acquisition  (i»:kidlng  assistanc»  to 
homebuyar^  new  construction. 
recoostnictioB,  ar  noderate  or 
substantisl  rehafatlitatioo  of  non-htxory 


housing  with  suitable  amenities, 
including  real  property  acquisition,  site 
improvements,  conversion.  demoliUoo. 
and  other  expenses,  including  financing 
costs,  relocation  expenses  of  any 
displaced  persons,  families,  businesses, 
or  organizations,  to  provide  tenant- 
twsed  rental  assistance,  including 
security  deposits:  to  provide  payment  of 
reasonable  administrative  and  planning 
costs;  and  to  provide  for  the  pa\-ment  of 
operating  expenses  of  community 
housing  development  organizations. 
The  housing  must  be  permanent  or 
transitional  housing,  and  includes 
permanent  housing  for  disabled 
homeless  persons,  and  single-room 
occupancy  housing.  The  specific 
eligible  costs  for  these  activities  are  set 
forth  in  §§  92.206  through  92.209. 

12.  In  §  92.206,  paragraph  (b)  is 
revised  to  read  as  follows: 

§92.206    Eligible  coats. 

•  •        •        •        > 

(b)  Acquisition  costs.  Costs  of 
acquiring  improved  or  unimproved  real 

Eroperty,  including  acquisition  by 
omebuyers. 

*  •        *        •        * 

13.  In  §92.211.  patagraph  (a)(2)  is 
revised  to  read  as  follows: 

§  92.211    Tenant-based  lental  aasistaiKa. 

(a)  •  •   • 

(2)  The  participating  jurisdiction 
selects  families  in  accordance  with 
written  tenant  selection  poHcies  and 
criteria  that  are  consistent  with  the 
purposes  of  providing  housing  to  x-ery 
low-  and  low-income  fomilies  and  are 
reasonably  related  to  preference  rules 
established  under  section  6(cK4)(Alof 
the  Housing  Act  of  1937  (42  U.S.C.  1437 
et  seq.).  Selection  poHcies  and  criteria 
meet  the  "reasonably  related" 
requirement  if  at  least  50%  of  the 
families  assisted  qualify,  or  would 
qualify  in  the  near  future  without 
tenant-based  rental  assistance,  for  one  of 
the  three  Federal  preferences  under 
section  6(c)(4)(A)  of  the  Housing  Act  of 
1937.  These  are  tamiUes  that  occupy 
substandard  housing  (including  families 
that  are  homeless  or  Uving  in  a  shelter 
for  homeless  families);  famihes  that  are 
paying  more  than  SO  p»cent  of  (gross) 
family  income  for  rent;  or  families  that 
are  invohmtarily  ihsplaced.  The 
participating  j«trisdictioo  may  select 
low-income  families  currently  residing 
in  units  that  are  designated  for 
rehabilitation  or  acquisition  under  the 
participating  jurisdiction's  HOME 
program  without  requiring  that  the 
family  meet  the  written  tenant  selection 
policies  and  criteria.  Faoulies  so 
selected  may  use  the  tenant-baaad 


44262        Federal  Register  /  Vol.  59.  No.  165  /  Friday.  August  26.  1994  /  Rules  and  Regulations 


assistance  in  the  rehabilitation  or 
acquired  unit  or  in  other  qualified 
housing. 

14.  In  §92.214, paragraph  (a)(7)  is 
revised  to  read  as  follows: 

§92^4   Prohibited  activities. 

(a)*  •  * 

(7)  Provide  assistance  (other  than 
tenant-based  rental  assistance  or 
assistance  to  a  homebuyer  to  acquire 
housing  previously  assisted  with  HOME 
funds)  to  a  project  previously  assisted 
with  HOME  funds  during  the  period  of 
affordability  established  by  the 
participating  jurisdiction  under  §  92.502 
or  §  92.504.  However,  additional  HOME 
funds  may  be  committed  to  a  project  up 
to  one  year  after  project  completion  (see 
§  92.502),  but  the  amount  of  HOME 
hinds  in  the  project  may  not  exceed  the 
maximum  per-unit  subsidy  amount 
established  under  §92.250. 

•  •        *        •        • 

15.  In  §92.216,  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 

§  92M  6    IncofiM  targeting:  Tenant-based 
rental  assistanoa  and  rental  unlt»-4nitial 
allgibUtty  datennination  and  reexamination, 
(a)*  *  • 

(1)  Not  less  than  90  percent  of: 

(i)  The  families  receiving  such  rental 
assistance  are  families  whose  annual 
incomes  do  not  exceed  60  percent  of  the 
median  family  irtcome  for  the  area,  as 
determined  and  made  available  by  HUD 
with  adjustments  for  smaller  and  larger 
families  (except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  60 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD'S  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  cost  or 
iair  market  rent,  or  unusually  high  or 
low  family  income)  at  the  time  of 
occupancy  or  at  the  time  funds  are 
invested,  whichever  is  later;  or 

(ii)  The  dwelling  units  assisted  with 
such  funds  are  occupied  by  families 
havingsuch  incomes;  and 

(2)  The  remainder  of: 

(i)  The  families  receiving  such  rental 
assistance  are  households  that  qualify  as 
low-income  families  (other  than  families 
described  in  paragraph  (a)(1)  of  this 
section)  at  the  time  of  occupancy  or  at 
the  time  funds  are  invested,  whichever 
is  later;  or 

(ii)  The  dwelling  units  assisted  with 
such  funds  are  occupied  by  such 
households. 

•  •       •        •       • 

16.  In  §92.218.  paragraph  (a)  is 
revised  to  read  as  follows: 

i  92.218    Amount  of  matching  contritNition. 

(a)  Each  participating  jurisdiction 
must  make  contributions  to  housing  that 


qualifies  as  affordable  housing  under 
the  HOME  program,  throughout  a  fiscal 
year.  The  contributions  must  total  not 
less  than  25  percent  of  the  funds  drawn 
from  the  jurisdiction's  HOME 
Investment  Trust  Fund  Treasury 
account  in  that  fiscal  year. 

*  .   •        •        •        * 

17.  In  §92.252,  paragraph  (a)(2)(iii)  is 
revised,  to  read  as  follows: 

§  92.252    Ouaiification  as  affordable 
housing  and  income  targeting:  Rental 
housing. 

(a)  •   •   • 

(2)*   •   • 

(iii)  If  the  rent  determined  under  this 
paragraph  (a)(2)  is  higher  than  the 
applicable  rent  under  (a)(l]  of  this 
section,  then  the  applicable  maximum 
rent  for  units  under  this  paragraph 
would  be  that  calculated  under  (a)(1)  of 
this  section. 

•  *        •        •        • 

18.  In  §92.254.  paragraphs  (a)(3), 
(a)(4)(ii)(C)  and  (a)(4)(ii)(D)  are  revised, 
to  read  asi  follows: 

§  92.254    Qualification  as  affordable 
housing:  homeownership. 

(a)  •   *   • 

(3)  Is  purchased  within  36  months  if 
a  lease- purchase  agreement  in 
conjunction  with  a  homebuyer  program 
is  used  to  acquire  the  housing; 

(4)*   *   * 

(ii)*   *  * 

(C)  The  HOME  investment  that  is 
subject  to  recapture  is  the  HOME 
assistance  that  enabled  the  homebuyer 
to  buy  the  dwelling  unit.  This  includes 
any  HOME  assistance,  whether  a  direct 
subsidy  to  the  homebuyer  or  a 
construction  or  development  subsidy, 
that  reduced  the  purchase  price  from 
fair  market  value  to  an  affordable  price. 
The  recaptured  funds  must  be  used  to 
carry  out  HOME-eligible  activities.  If  no 
HOME  funds  will  be  subject  to 
recapture,  the  provisions  at 
§92.254(«)(4)(i)  apply. 

(D)  Upon  recapture  of  the  HOME 
funds  used  in  a  single- family, 
homebuyer  project  with  two  to  four 
units,  the  affordability  period  on  the 
rental  units  may  be  terminated  at  the 
discretion  of  the  participating 
jurisdiction. 

19.  Section  92.257  is  revised  to  read 
as  follows: 

S  92.257    Religious  organizations. 

HOME  funds  may  not  be  provided  to 
primarily  religious  organizations,  such 
as  churches,  for  any  activity  including 
secular  activities.  In  addition,  HOME 
funds  may  not  be  used  to  rehabilitate  or 
construct  housing  owned  by  primarily 


religious  organizations  or  to  assist 
primarily  religious  organizations  in 
acquiring  housing.  However,  HOME 
funds  may  be  used  by  a  secular  entity 
to  acquire  housing  from  a  primarily 
religious  organization,  and  a  primarily 
religious  entity  may  transfer  title  to 
property  to  a  wholly  secular  entity  and 
the  entity  may  participate  in  the  HOME 
program  in  accordance  with  the 
requirements  of  this  part.  The  entity 
may  be  an  existing  or  newly  established 
entity,  which  may  be  an  entity       • 
established  by  the  religious 
organization.  The  completed  housing 
project  must  be  used  exclusively  by  the 
owner  entity  for  secular  purposes, 
available  to  all  persons  regardless  of 
religion.  In  particular,  there  must  be  no 
religious  or  membership  criteria  for 
tenants  of  the  property. 

20.  In  §  92.352,  paragraph  (b)  is 
revised  to  read  as  follows: 

§92.352    Environmental  review. 

*  •        •        *        * 

(b)  Responsibility  for  review.  (1)  The 
jurisdiction  (e.g.,  the  participating 
jurisdiction  or  state  recipient]  or  insular 
area  must  assume  responsibility  for 
environmental  review,  decisionmaking, 
and  action  for  each  activity  that  it 
carries  out  with  HOME  funds,  in 
accordance  with  the  requirements 
imposed  on  a  recipient  under  24  CFR 
part  58.  In  accordance  with  24  CFR  part 
58,  the  jurisdiction  or  insular  area  must 
carry  out  the  environmental  review  of 
an  activity  and  obtain  approval  of  its 
request  for  release  of  funds  before 
HOME  funds  are  committed  for  the 
activity. 

(2)  A  state  participating  jurisdiction 
must  also  assume  responsibility  for 
approval  of  requests  for  release  of 
HOME  funds  submitted  by  state 
recipients. 

(3)  HUD  will  perform  the 
environmental  review,  in  accordance 
with  24  CFR  part  50,  for  a  competitively 
awarded  application  for  HOME  funds 
submitted  to  HUD  by  an  entity  that  is 
not  a  jurisdiction. 

21.  In  §  92.353,  paragraph  (e)  is 
revised  to  read  as  follows: 

§  92.353    Displacement,  relocation,  and 
acquisition. 

•  •        •        *        • 

(e)  Residential  antidisplacement  and 
relocation  assistance  plan.  Each 
participating  jurisdiction  shall  comply 
with  the  Residential  Antidisplacement 
and  Relocation  Assistance  Plan 
requirements  described  at  24  CFR 
570.606(c),  or,  in  the  case  of  a  State- 
administered  HOME  Program,  the 
requirements  at  24  CFR  570.488(c). 
These  policies  require  one-for-one 
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replacement  of  low/moderate-income 
housing  demolished  or  converted  to 
another  use  and  the  provision  of 
relocation  assistance  to  lower  income 
,  persons  displaced  by  such  conversion  or 
by  demolition. 
♦        *        *        •        » 

22.  In  §92.354.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§92.354    Labor. 

(a)*  *  *  • 

(2)  The  contract  for  construction  must 
contain  these  wage  provisions  if  HOME 
funds  are  used  for  any  project  costs  (as 
defined  in  §92.206).  including 
construction  or  nonconstruction  costs, 
of  housing  with  12  or  more  HOME- 
assisted  units,  When  HOME  funds  are 
only  used  to  assist  homebuyers  to 
acquire  single-family  housing,  and  not 
for  any  other  project  costs,  the  wage 
provisions  apply  to  the  construction  of 
the  housing  if  there  is  a  written 


agreement  with  the  owner  or  developer 
of  the  housing  that  HOME  funds  will  be 
used  to  assist  homebuyers  to  buy  the 
housing  and  the  construction  contract 
covers  12  or  more  housing  units  to  be 
purchased  with  HOME  assistance.  The 
wage  provisions  apply  to  any 
construction  contract  that  includes  a 
total  of  12  or  more  HOME-assisted  units, 
whether  one  or  more  than  one  project  is 
covered  by  the  construction  contract. 
Once  they  are  determined  to  be 
applicable,  the  wage  provisions  must  be 
contained  in  the  construction  contract 
so  as  to  cover  all  laborers  and 
mechanics  employed  in  the 
development  of  the  entire  project, 
including  portions  other  than  the 
assisted  units.  Arranging  multiple 
construction  contracts  within  a  single 
project  for  the  purpose  of  avoiding  the 
wage  provisions  is  not  permitted. 


23.  Section  92.633  is  revised  to  read 
as  follows: 

§92.633    Environmental  review. 

The  Indian  tribe  must  assume 
responsibility  for  environmental  review, 
decisionmaking,  and  action  for  each 
activity  that  it  carries  out  with  HOME 
funds,  in  accordance  with  the 
requirements  imposed  on  a  recipient 
under  24  CFR  part  58.  In  accordance 
with  24  CFR  part  58,  the  Indian  tribe 
must  carry  out  the  environmental 
review  of  an  activity  and  obtain 
approval  of  its  request  for  release  of 
funds  before  HOME  funds  are 
committed  for  the  activity. 

Dated:  August  IB,  19<)4 
Henry  G.  Cisneros, 

Secretary: 

[FR  Doc.  94-208b6  Filed  8-2,S-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  Mo.  N-94-3720;  FR-361 7-4^-03] 

Amendment  to  NOFA  for  Fiscal  Year 
1994  for  Indian  Applicants  Under  the 
HOME  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  amendment  to  Fiscal 
Year  (FY)  1994  Notice  of  Funding 
Availability  (NOFA)  for  Indian  HOME 
Program. 

SUMMARY:  This  notice  modifies  the 
Fiscal  Year  (FY)  1994  Indian  HOME 
NOFA  to  reflect  statutory  changes 
regarding  environmental  review 
requirements,  as  amended  in  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994.  This 
notice  also  includes  a  modification  to 
Appendix  1.  List  of  Local  Offices  of 
Native  Arnerican  Programs,  specifically 
pertaining  to  the  Denver  Office  and 
clarifies  the  process  for  addressing 
computational  errors  in  the  rating  and 
ranking  of  applications. 

DATES:  The  application  due  date  is  not 
affected  by  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dom 
Nessi,  Director,  Office  of  Native 
American  Programs,  Room  4140,  451 
Seventh  Street,  SVV.,  Washington,  DC 
20410.  telephone  (202)  708-1015.  A 
telecommunications  device  for  speech 
and/or  hearing  impaired  persons  (TDD) 
is^vailable  at  (202)  708-0850.  (These 
are  not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  This 
notice  amends  the  FY  94  NOFA  for 
Indian  Applicants  under  the  HOME 
Program  (59  FR  11424;  March  10. 1994) 
at  section  I.(e)(4)(iii)(C),  which  deals 
with  the  selection  criteria  pertaining  to 
environmental  review.  The  amendment 
is  made  to  reflect  changes  resulting  from 
The  Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994 
(MHPDR  ACT)  (Pub.  L.  102-233. 
approved  April  11^1994).  The  changes 
involve  removing  the  requirement  that 
after  rating  and  ranking  but  before 
selection  for  award,  HUD  Field  ONAPs 
will  perform  an  environmental  review 
of  applications  in  accordance  with  24 


CFR  part  50,  and  that  applications  may 
be  reranked  or  disqualified  on  the  basis 
of  the  environmental  review.  These 
provisions  are  replaced  with  the 
provision  that  after  rating  and  ranking, 
appUcants  with  the  highest  scores  will 
be  selected  and  offered  awards.  The 
grantee  must  assume  responsibility  for 
completing  the  environmental  review  of 
the  project  under  24  CFR  part  58.  In 
accordance  with  24  CFR  part  58,  until 
the  grantee  completes  its  environmental 
review  and  obtains  a  release  of  funds 
from  HUD,  the  grantee  may  not  commit 
HOME  funds  to  activities  (unless  the 
activities  are  exempt  from  review  under 
24  CFR  part  58),  or  expend  any  other 
funds  for  activities  unless  they  are 
exempt  or  would  not  have  an  adverse 
enviromnenlal  impact  or  limit  the 
choice  of  reasonable  alternatives. 
However,  a  grantee  may  expend  HOME 
or  other  funds  on  environin>;ntal 
reviews,  exempt  under  24  CFR  part  58, 
before  obtaining  a  release  of  funds  to  be 
used  for  non-e.xcmpt  purposes  from 
HUD. 

This  notice  adds  a  new  paragraph 
I.(e)(4)(iii)(E)  which  clarifies  that 
unsuccessful  applicants  may  notify  the 
ON  AP,  within  90  days  of  being 
informad  of  their  score,  of 
computational  errors  in  the  rating  and 
ranking.  This  paragraph  provides  for  the 
correction  of  such  errors  in  rating  and 
ranking  and,  if  the  error  denied  funding 
of  the  applicant,  provides  for  funding 
the  application  in  subsequent  funding 
cycles. 

This  notice  also  amends  Appendix  1 
of  the  FY  1994  Indian  Home  Program 
NOFA  by  including  a  new  address  for 
the  Denver  Office  of  Native  American 
Programs. 

Accordingly,  the  following 
modifications  are  made  in  FR  Doe.  94- 
5535  to  the  NOFA  titled,  "NOFA  For 
Fiscal  Year  1994  For  Indian  Applicants 
Under  The  HOME  Program",  published 
on  March  10,  1994  (59  FR  11424): 

1.  On  page  11429.  paragraph 
I.(e)(4)(iii)(C),  which  appears  in  the  first 
column,  is  revised  to  read  as  follows: 

(C)  Selection.  The  ranking  process 
will  produce  an  ordered  list  of  projects 
that  may  receive  funding.  The  order  is 
established  by  the  number  of  points  the 
project  received  in  the  rating  process. 
The  eligibility  requirement  for  further 
consideration  will  be  50  out  of  100 
points.  Project  applications  scoring 
lower  than  50  points  will  be  set  aside  as 


non-responsive  and  ineligible.  After 
rating  and  ranking,  applicants  with  the 
highest  scores  will  be  selected  and 
offered  awards.  The  grantee  must 
assume  responsibility  for  completing 
the  environmental  review  of  the  project 
under  24  CFR  part  58.  In  accordance 
with  24  CFR  part  58,  until  the  grantee 
completes  its  environmental  review  and 
obtains  a  release  of  funds  from  HUD.  the 
^ntee  may  not  commit  HOME  funds  to 
activities  (unless  the  activities  are 
exempt  from  review  under  24  CFR  part 
58),  or  expend  any  other  funds  for 
activities  unless  they  are  exempt  or 
would  not  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives. 
Environmental  studies  are  exempt 
under  24  CFR  part  58  and  therefore  a 
grantee  may  expend  HOME  or  other 
funds  on  environmental  reviews  before 
obtaining  a  release  of  funds  to  be  used 
for  non-exempt  purposes  from  HUT).  For 
the  purposes  of  geographic  diversity, 
HUD  may  award  at  least  one  grant  to 
each  of  tiie  areas  covered  by  the  Offices 
of  Indian  Programs  listed  in  Appendix 
1. 

2.  On  page  11429,  a  new  paragraph 
I.(o)(4)(iii)(E)  is  added  to  read  as 
follows: 

(E)  Errors  in  rating  and  ranking. 
Applicants  may  bring  computational 
errors  in  the  rating  and  ranking  of 
applications  to  the  attention  of  O.N'AP 
within  90  days  of  being  informed  of 
their  score.  If  an  ONAP  review 
determines  that  there  was  a 
computational  error  that  denied  funding 
to  the  applicant,  the  applicant  will  bn    " 
funded  out  of  remaining  funds  in  the 
challenged  round  of  funding,  or  out  of 
the  ne.xt  available  round  of  funding. 

3.  On  page  11430,  in  Appendix  1.. 
which  appears  in  the  first  column,  the 
address  for  the  Denver  Office  of  Native 
American  Programs  is  revised  to  read  as 
follows: 

Region  Vlll— Denver,  Office  of  Native- 
American  Programs,  First  Interstate 
Tower  North,  633  17th  Street,  Denver, 
Colorado  80202-3607,  303-672-5467, 
TDD  Number:  303672-5259. 

Dated:  August  18,  1994. 

Joseph  Shuldiner, 

Assistant  Sfcn-tary  for  Public  and  Indian 
Housing. 

[FR  Doc.  94-20865  Filed  8-25-94:  845  nni] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CfRPart13 

[Docket  No.  27873;  Amdt.  No.  94-13-25] 

RIN  212&-AF36 

Civil  Penalties:  Streamlined 
Enforcement  Test  and  Evaluation 
Program 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  Special  Federal  Aviation 
Regulation  (SFAR)  establishes  a  test  and 
evaluation  program  designed  to 
streamline  the  procedures  used  to 
process  certain  civil  penalty 
enforcement  actions.  The  program  is 
being  tested  as  a  result  of 
recommendations  made  by  the  Vice 
President's  National  Performance 
Review.  If  successful,  the  procedures 
and  delegation  of  authority  outlined  in 
this  SFAR  may  be  made  permanent. 
DATES:  This  SFAR  is  effective  August 
26.  1994  through  August  26,  1996 

Comments  must  be  submitted  on  or 
before  October  25. 1994. 
ADDRESSES:  Comments  on  this  SF.'\R 
may  be  delivered  or  mailed,  in 
triplicate,  to  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  27873.  800 
hidependence  Avenue.  SW..  Room 
915G.  Washington,  DC  20591. 
Comments  submitted  must  be  marked: 
"Docket  No.  27873."  Comments  may  be 
ins  Dected  in  Room  915G  between  8:30 
a.m.  and  5  p.m.  on  weekdays,  except . 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  R.  Reed,  Attorney,  Enforcement 
Division  (AGC-320).  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591; 
telephone  (202)  26i7-7 158. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  changes  in  this  rule  are 
temporary  and  involve  matters  of 
agency  organization,  procedure,  and 
practice  only.  Accordingly,  the  rule 
changes  are  being  adopted  without 
notice  and  prior  public  comment.  The 
FAA,  however,  recognizes  that  the 
participation  of  the  public  may  add 
significantly  to  the  rulemaking  process. 
Interested  persons  are,  therefore,  invited 
to  comment  by  submitting  such  written 
data,  views,  or  arguments  as  they  maj 


desire.  Comments  relating  to 
environmental,  energy,  federalism,  or 
economic  impacts  that  might  result  from 
adopting  this  rule  are  also  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Comments  must  include  the  regulatory 
docket  number  and  be  submitted  in 
triplicate  to  the  address  above.  All 
comments  received,  as  well  as  a  report 
su.mmarizing  each  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking,  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date. 

All  comments  received  on  or  before 
the  close  of  the  comment  period  will  be 
considered  by  the  Administrator.  This 
rule  may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No,  27873."  The 
postcard  will  be  date-stamped  by  the 
FA.-^  and  returned  to  the  commontcr. 

Availability  of  SFAR 

Any  person  may  obtain  a  copy  of  this 
SFAf^  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center  (APA-200),  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591,  or  bv  calUng 
(202)  2t>7-3484.  Requests  must  include 
the  amendment  or  docket  number. 

Persons  interested  in  being  placed  on 
a  mailinp  list  for  future  rulemaking 
actions  should  request  a  copy  of 
-■\dvisor}  Cirrular  n-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System. •which  describes  the  application 
procedure. 

Backgrmjnd 

The  Pt\.\  has  authority  to  assess  civil 
penal»i(}f  not  to  o.xceed  S50,000  for 
certain  violations  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  App. 
1301  ft  St'f}.),  the  FAA's  regulations  (14. 
CFR  parts  1-199),  and  certain  other 
statutes  and  orders.  (49  IJ.S.C.  App. 
1471(a)(3)).  In  (be  case  of  persons  other 
than  those  acting  in  the  capacity  of  a 
pilot,  flight  engineer,  mechanic,  or 
repairman,  the  procedures  for  civil 
penalty  fessessment  actions  are  those 
contained  in  §13.16  and  part  13,    ■ 
.subpart  G  of  the  FAA's  regulations.  The 
current  civil  penalty  assessment  process 
for  thesQ  actions  is  outlined  below. 

During  the  investigation  phase.  FAA 
investigative  personnel  ordinarily  notify 
alleged  violators  of  an  agency 


investigation  by  issuing  a  letter  of 
investigation.  This  notification  is 
described  in  FAA  Order  2150.3A.  the 
FAA's  Compliance  and  Enforcement 
Program,  but  is  not  required  by  statute, 
regulation,  or  that  order.  Following  an 
investigation,  a  civil  penalty  may  be 
assessed  only  after  notice  of  the 
proposed  charges  and  an  opportunity 
for  a  hearing.  This  process  is  begun  by 
issuing  a  notice  of  proposed  civil 
penalty  to  an  alleged  violator 
(respondent).  Section  13.16(c)  delegates 
the  authority  to  the  FAA's  Deputy  Chief 
Counsel  and  certain  Assistant  Chief 
Counsel  in  the  regions,  centers,  and 
headquarters  to  issue  such  notices- 
Respondents  have  several  options  to 
respond  to  the  notice  of  proposed  civil 
penalty.  The  person  charged  with  a 
violation  is  required  to  do  one  of  the 
following: 

(1)  Submit  the  amount  of  the 
proposed  civil  penalty  or  an  agrced- 
Upon  lower  amount. 

(2)  Submit  written  information 
demonstrating  that  the  violation  did  not 
occur,  or  that  a  penalty  or  the  penalty 
amouiit  is  nf)t  warranted  under  the 
circumstances. 

(3)  Submit  a  request  for  a  reduction  of 
the  proposed  civil  penalty,  including 
the  amount  of  reduction  along  with 
supporting  reasons  and  documentation, 
such  as  records  indicating  a  financial 
inability  to  pay  the  proposed  penalty. 

(4)  Submit  a  written  request  for  aii 
informal  conl'ercnce  to  discuss  the 
matter  with  an  agency  attorney  and 
submit  relevant  information  or 
documents. 

(5)  Request  a  hearing  before  an 
administrative  lav  judge  (ALJ)  of  the     - 
Department  of  Transportation  (DOT) 
Office  of  Hearings. 

If  a  respondent  does  not  respond.to 
the  notice  of  proposed  civil  penalty,  nr 
chooses  to  proceed  informallv  in 
response  to  a  notice  of  proposed  civil 
penalty,  and  the  matter  is  not  resolved, 
the  FAA  attorney  then  serves  a  final 
notice  of  proposed  civil  penalty.  The 
respondent  must  either  request  a 
hearing  before  an  ALJ  or  pay  the  asncjunt 
of  the  proposed  civil  penalty,  or  an  ' 
agreed-upon  amount,  within  15  days  of  " 
receipt  of  the  final  notice.  If  neither  a 
penalty  is  paid  nor  a  hearing  is 
requested  during  the  15-day  period,  tiur 
FAA  attorney  serves  an  order  assessing 
civil  penalty,  which  contains  a  finding 
of  violation  and  assesses  a  civil  penalty. 
That  order  is  final  and  not  appealable. 

On  September  7.  1993.  the  Vice 
President's  National  Performance 
Review  published  a  report  entitled 
"From  Rod  Tape  to  Results:  Creating  a 
Government  that  Works  Better  and'Costs 
Lfiss."  That  report  included  a 
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recommendation  that  the  FAA 
streamline  its  civil  penalty  enforcement 
program  by  eliminating  bcveral  of  the 
procedural  steps  it  takes  to  issue  civil 
penalties  in  certain  minor,  uncontested 
cases.  The  FAA  has  determined  that 
streamlined  procedures  would  be  most 
appropriately  applied  to  those  legal 
enforcement  actions  that  facially  appfjar 
to  be  simple  and  factualiv 
straightforward.  The  SPAR  adopts 
interim  changes  to  the  existing  rules 
governing  procedures  and  delegation  of 
authority  that  are  dosigm>d  to  enhance 
the  efficiency  and  effectiveness  of  tlie 
processing  of  civil  penalty  assessment 
actions  in  these  types  of  cases.  The 
National  Performance  Review  indicates 
tiiat  a  streamlined  enforcement  precess 
may  reduce  costs,  improve  efficiency. 
and  enhance  safety  by  noUfving 
individuals  of  certain  violations  and 
processing  these  actions  within  reduced 
time  frames. 

In  addition  to  shortening  the  time  for 
iiutiating  certain  cases,  it  is  expected 
tliat  this  test  program  also  will 
encDiu-age  prompt  settlomenl  of 
proposed  civil  penalties  in  these  cases. 
The  program  will  not  eliminate  an 
individual's  opportunity  to  request  a 
hearing  or  otherwise  contest  a  proposed 
civil  penalty.  This  SPAR  will  ho 
t;ffective  for  twoycors.  unless  sooner 
c<iHccled. 

Discussion  of  Rule 

.SVope 

Those  regulatory  chanpi-s  initially  will 
L'e  tested  in  certain  civil'  penalty 
assessment  actions  resulting  from  - 
violations  occurring  in  two  FAA  regions 
(Gn?atl.akes  and  Southwest)  at  three 
eiirports  (Dallas/Forth  Worth 
International  Airport.  O'Hare 
Intematibnal  Airport,  and  Indianapolis 
International  Airport).  The  program  may 
be  extended  to  violations  at  other 
airports  or  regions  during  the  duration 
of  the  test  program. 

In  addition,  the  test  program  will 
apply  only  to  alleged  violations  by 
individuals  presenting  dangerous  or 
deadly  weapons  for  screening  at  airports 
or  in  checked  baggage,  for  which  a  ci\'il 
penalty  less  than  S5,000  is  proposed. 
While  the  FAA  considers  these' 
\  iolations  to  be  serious,  the  initial 
evaluation  and  processing  of  these  cases 
tends  to  be  uncoraplicat^.  Violations  of 
weapons  prohibitions,  on  the  other 
hand,  for  which  a  penalty  of  S5.000  or 
more  is  sought  ordinarily  are  more 
factually  complex  and  involve  evidence 
of  several  aggravating  factors.  As  a 
result,  these  cases  tend  to  be  more 
difficult  to  process,  and,  therefore, 
would  not  be  appropriate  for  handling 
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under  the  test  program.  The  FAA  does 
not  intend  to  apply  this  program  to 
complex  civil  penalty  actions,  including 
factualiv  complicated  cases  under 
S5.000. 

If  the  program  is  successful  in 
streamlining  the  civil  penalty 
enforcnment  process  for  the  cases 
described  above,  the  F.AA  will  consid'-r 
amending  this  rule  to  extend  the 
program  to  include  other  rclativelv 
simple  violations  warranting  civil 
penalty  action. 

Procedures  and  Delegations 

The  test  pmgram  will  involve  several 
changes  to  (urrent  enforcement  practice. 
The  test  program  dispenses  with  the 
FA.^'s  current  practice  of  ordinarilv 
issuing  to  tlie  alleged  violator  a  k-tter  of 
investigation  seeidng  infonnation  about 
Uie  alleged  violation.  Experience  has 
indicated  that  in  die  majority  of 
factually  clear,  uncomplicated  cases,  the 
respondent  often  does  not  provide 
additional  relevant  information  that  is 
iu)t  already  known  to  the  FAA.  The 
i;if(innation  rr:ceived  by  the  F.\A  from 
local  law  enforcement  offices  regttrdinp 
weapons  violations  at  airport  screening 
clieckpoints  tends  to  be  complete  arid 
beyond  serious  dispute.  A  respnnd(;nt. 
however,  will  continue  to  have  an 
opportunity  to  make  any  statements  and 
subnuf  any  evidence  regarding  the 
alleged  violation  following  notification 
of  thv-^  alleged  violation. 

FAA  Office  of  Civil  A\-ialion  Stcurit> 
Division  Managers  and  Deputy  Division 
Managers,  instead  of  FAA  attornevs. 
will  ijiitiate  a  legal  enforcement  action 
by  issuing  a  notice  of  violation  (NOV)  to 
the  respondent.  The  NOV  will  cite  the 
relevant  facts  and  circumstances 
pertaining  to  the  alleged  infraction  and 
will  include  a  proposed  civil  penalty 
amount.  The  authority  to  issue  .NO\'s 
will  not  be  delegated  belov,  the  division 
level.  By  delegating  to  the  Office  of  Civil 
.\viation  .Security  the  authority  to  send 
the  initial  notification  to  a  respondent  of 
an  alleged  \iolation,  the  F.\.\  believ(!s 
that  it  can  reduce  significantly  the  time 
currently  expended  before  a  respondent 
is  given  this  notification.  The  name  and 
phone  numl)t»r  of  a  securitv  agent 
involved  in  the  investigation  will  be 
included  in  the  NOV  in  case  the 
respondent  has  any  questions  about  the 
action  being  proposed. 

The  NOV  will  ser\-e  the  same  purpose 
that  the  notice  of  proposed  civil  penaltv 
now  serves  under  cuirent  procedures. 
The  NOV,  however,  will  include  the 
foHowino  specific  information: 

(1)  A  description  of  the  alleged 
violation; 

(2)  The  proposed  amount  of  ci\il 
penalty. 


(3)  An  offer  of  settlement  of  the  case, 
if  appropriate,  as  described  below; 

(4)  The  name  and  phone  number  of  an 
FAA  security  special  agent  involved  in 
the  investigation  of  the  violation; 

(5)  Information  regarding  infonnal 
procedures;  and 

(6)  Information  on  how  to  request  a 
formal  hearing  before  a  DOT  ALJ. 

In  appropriate  cases,  the  agency  may 
extend  to  the  respondent  a  wttleinent 
offer  to  resolve  the  case  immediately 
with  a  reduction  of  the  proposed  civil 
penalty,  on  the  condition  that  the 
penalty  is  paid  or  a  commitment  to  pay 
is  made  within  30  days.  In  conjunction 
with  the  publication  of  this  rule,  die 
PA.\  will  issue  guidance  on  du  exercise 
of  its  discretionary  settlement  authority 
in  these  cases  as  we!!  as  other  siniilar  " 
rases  not  covered  by  the  test  and 
ev.i! nation  progra.Ti.  Th:.s  guidance  will 
be  published  m  .-\ppendi\  1  of  F".\.\ 
Order  2150. 3A,  Comphance  and 
Enforre;neiit  Frficram,  and  may  Ik- 
(  hnnced  during  the  test  prorram. 

The  FAA  believes  that  swifter 
notification  of  a  violalion.  coujiled,  ia 
most  I  ,ises,  with  an  inuaediale  (jf  er  of 
settlement,  may  encourage  quick 
resolution  of  hiniple  cases  whiie,  at  the 
same  time,  having  no  negiitive  impact 
on  the  effectiv!>ness  of  the  enforcement 
process.  The  National  Prrformance 
Review  studied  a  similar  program 
offered  by  the  Federal  Kirlnvav 
Administrati(/n  and  found  that 
approximately  40  percent  of  proposed 
civ  il  penalties  were  paid  in  this  manner 
within  30  days. 

The  provisions  of  this  SF.AR  will  not 
limit  the  respondent's  rights  in  any  way. 
.•\n  individual  may  choose  to  proceed 
under  the  current  infurm-.l  and  formal 
procedures,  including  requesting  an 
inhimial  conference  wilii  an  FA.^ 
attorney  or  formal  hearing  belore  .i  DOT 
ALJ.  If  the  FA.\  and  respond»-nt  are 
unable  to  n^solve  the  case  informalh  .  or 
if  tlie  respondent  fails  to  resjiond  to  the 
NOV  within  30  days  after  rec  eiving  it, 
a  finiil  notice  of  violation  and  civil 
penalty  a.ssef.smimt  order  ("final  notice 
and  order")  will  be  issued  to  the 
respondent.  This  document  sen-es  two   • 
purposes: 

(1)  It  provides  a  second  opp-irtunitv 
for  the  respondent  to  request  a  hearing 
on  the  record  before  a  DOT  AL):  and 

(2)  It  becomes  an  order  assessing  a 
civil  penalty  if  the  respondent  pays  the 
cml  penalty  proposed  in  the  final 
notice  and  order,  or  the  respondent  d(^s 
not  request  a  hearing  in  accordance  with 
the  final  notice  and  order  and  fails  to 
pay  the  amount  of  the  proposed  civil 
penalty. 

This  streandinod  prooe.ss  dispenses 
with  the  current  procedure  requiring  a 
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separate  order  assessing  civil  penalty  to 
be  sent  to  the  respondent  when  the 
respondent  pays  the  amount  of  the  civil 
penalty  reflected  in  the  final  notice  of 
proposed  civil  penalty,  or  when  the 
respondent  fails  to  request  a  hearing  in 
accordance  with  the  final  notice  of 
proposed  civil  penalty  and  fails  to  pay 
the  amount  of  the  proposed  civil 
penalty.  The  final  disposition  of  the 
assessment  action  results  from  the 
respondent's  act  or  failure  to  act  upon 
receipt  of  the  final  notice.  Issuance  of  a 
separate  document  entitled  "order 
assessing  civil  penalty"  under  the 
current  procedures  provides  no 
additional  rights  or  notice  to  the 
respondent  that  is  not  otherwise  given 
in  the  final  notice  and  order  under  these 
procedures.  Accordingly,  elimination  of 
the  issuance  of  a  separate  order 
assessing  civil  penalty  under  these 
circumstances  will  not  alter  the 
procedural  protections  afforded 
respondents. 

The  final  notice  and  order  will  be 
issued  by  an  appropriate  Assistant  Chief 
Counsel.  The  final  notice  and  ordor  will 
result  in  either  a  civil  penalty 
assessment  or  a  formal  hearing. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  are 
required  to  undergo  several  economic 
analyses.  First.  Executive  Order  12866 
directs  each  Federal  agency  to  propose 
or  adopt  a  regulation  only  upon  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  effect  of  regulatory 
changes  on  small  entities.  Third,  the 
Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  With  respect  to  this  rule,  the  FAA 
has  determined  that  it:  (1)  is  not  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order;  (2)  is  not 
significant  as  defined  in  the  Department 
of  Transportation's  Regulatory  Policies 
and  Procedures;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  will 
not  constitute  a  barrier  to  international 
trade.  Therefore,  a  full  regulatory 
analysis,  which  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  analysis  of 
this  rule  which  is  presented  in  the 
following  paragraphs. 

The  rule  establishes  a  test  program  at 
three  airports.  The  program  covers 
certain  civil  penalty  cases  against 
individuals  submitting  dangerous  or 
deadly  weapons  for  screening  at  airport 


checkpoints  or  in  checked  baggage.  The 
rule  will  apply  only  to  those  cases  that 
facially  appear  to  be  simple  and  are 
factually  straightforward,  and  that  are 
uncomplicated  to  process.  During  the 
test  period,  the  rule  delegates  authority 
to  program  office  managers  to  initiate 
legal  enforcement  actions  and  reduces 
the  number  of  documents  issued  in  this 
action.  The  rule  is  intended  to 
streamline  the  agency's  civil  penalty 
enforcement  process  of  notifying 
individuals  of  certain  violations  by 
processing  these  actions  within  reduced 
time  frames. 

Costs  I 

There  will  be  no  costs  associated  with 
this  rule  because  it  consists  only  of 
changes  to  agency  rules  of  procedure  or 
practice  in  part  13  of  the  FAA's 
regulations.  The  changes  do  not  impose 
any  new  economic  requirements  on  the 
affected  parties. 

Bennflts 

The  streamlined  procedures  will 
reduce  the  number  of  documents  to  be 
served  upon  individuals.  Additionally, 
this  rule  will  likely  reduce  the  time 
botw(3en  the  violation  and  the 
processing  of  the  enforcement  action. 

Ih'gulttory  Flexibility  Determination 

Tha  Regulatory  Flexibility  Act  of  Iflao 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  will  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100. 14A  outlines  FAA's 
procedures  and  criteria  for 
implomenting  the  RFA.  Small  entities 
are  defined  as  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations. 
Because  this  rule  will  directly  affect 
certain  individuals  (who  are  not  defined 
as  entities),  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

international  Trade  Impact  Assessment 

BeGau.se  the  rule  only  will  affect 
certain  individuals,  it  will  not  constitute 
a  barrier  to  international  trade, 
including  the  export  of  American  goods 
and  services  to  foreign  countries  and  the 
import  of  foreign  goods  and  services  to 
the  United  States. 

Federalism  Implications 

The  rule  will  not  have  substantial 
direct  efftjcts  on  the  states,  on  the 
relationship  between  the  national 
government  and  that  of  any  state,  or  on 


the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  "fhe  respondents, 
affected  by  the  amendments  are  private 
citizens,  not  state  governments. 
Therefore,  in  accordance  with  Executive 
Order  12612,  it  is  determined  that  this 
regulation  will  not  have  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  nf 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507  et  seq.). 

('onclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determinati-on 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  a  significant 
regulatory  action  under  Executive  Ord'-r 
12866.  This  rule  is  not  considered 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979).  In  addition,  this  ride 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  13 

Administrative  practice  and 
procedure.  Air  transportation.  Federal 
Aviation  Administration,  Investigations, 
Law  enforcement,  Penalties. 

The  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  13  of  Title 
14,  Code  of  Federal  Regulations,  by 
adding  Special  Federal  Aviation 
Regulation  No.  72.  as  follows: 

Special  Federal  Aviation  Regulation 
No.  72 — Civil  Penalties:  Streamlined 
Enforcement  Test  and  Evaluation 
Program 

1.  The  authority  citation  for  part  13  is 
amended  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  and  322;  49 
use.  App.  1354(a)  and  (c),  1374(d),  1401- 
1406,  1421-1432.  1471-1473,  1481,  1482, 
1484-1489,  1523,  1655(c).  1808-1810,  2157 
(e)  and  (f),  2218,  2219;  18  U.S.C.  6002,  6004; 
49  CFR  1.47 

2.  Special  Federal  Aviation 
Regulation  No.  72  is  added  to  read  as 
follows: 
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Civil  Penalties:  Streamlined 
Enforcement  Test  and  Evaluation 
Program. 

This  SFAR  may  be  used,  at  the 
agency's  discretion,  in  enforcement 
actions  involving -individuals  presenting 
dangerous  or  deadly  weapons  for 
screening  at  airports  or  in  checked 
baggage  where  the  amount  of  the 
proposed  civil  penalty  is  less  than 
$5,000.  In  these  cases".  §§  13.16(a), 
13.16(c).  and  13.16(fl  through  (1)  of  this 
chapter  are  used,  as  well  as  sections  (A) 
through  (D)  below: 

(A)  Delegation  of  authority.  The 
authority  of  the  Administrator,  under 
section  901  of  the  Federal  Aviation  Act 
of  1958.  as  amended,  to  initiate  the 
assessment  of  civil  penalties  for  a 
violation  of  the  Act,  or  a  rule, 
regulation,  or  order  issued  thereunder, 
is  delegated  to  the  regional  Office  of 
Civil  Aviation  Security  Division 
Manager  and  the  regional  Office  of  Civil 
Aviation  Security  Deputy  Division 
Manager  for  the  purpose  of  issuing 
notices  of  violation  in  cases  involving 
violations  of  the  Federal  Aviation  Act 
and  the  FAA's  regulations  by 
individuals  presenting  dangerous  or 
deadly  weapons  for  screening  at  airport 
checkpoints  or  in  checked  baggage.  This 
authority  may  not  be  delegated  below 
the  level  of  the  Office  oj  Civil  Aviation 
Security  Deputy  Division  Manager. 

(B)  Notice  of  violation.  A  civil  penalty 
action  is  initiated  by  sending  a  notice  of 
violation  to  the  person  charged  with  the 
violation.  The  notice  of  violation 
contains  a  statement  of  the  charges^nd 
the  amount  of  the  proposed  civil 
penalty.  Not  later  than  30  days  after 
receipt  of  the  notice  of  violation,  the 
pfTSon  charged  with  a  violation  shall: 

(1)  Submit  the  amount  of  the 
proposed  civil  penalty  or  an  agreed- 
upon  amount,  in  which  case  either  an 
order  assessing  a  civil  penalty  or  a 
compromise  order  shall  be  issued  in 
that  amount; 

(2)  Submit  to  the  regional  Office  of  the 
Assistant  Chief  Counsel  any  of  the 
following: 

(i)  Written  information,  including 
documents  and  witness  statements, 
demonstrating  that  a  violation  of  the 
regulations  did  not  occur  or  that  a 
penalty  or  the  penalty  amount  is  not 
warranted  by  the-circum.stances; 


(ii)  A  written  request  to  reduce  the 
proposed  civil  penalty,  the  amount  of 
reduction,  and  the  reasons  and  any 
documents  supporting  a  reduction  of 
the  proposed  civil  penalty,  including 
records  indicating  a  financial  inability 
to  pay  or  records  showing  that  payment 
of  the  proposed  civil  penalty  would 
prevent  the  person  from  continuing  in 
business;  or 

(iii)  A, written  request  for  an  infomial 
conference  to  discuss  the  matter  with  an 
agency  attorney  and  submit  relevant 
information  or  documents;  or 

(3)  Request  a  hearing  in  which  case  a 
complaint  shall  be  filed  with  the 
hearing  docket  clerk. 

(C)  Final  notice  of  violation  and  civil 
penalty  assessment  order.  A  final  notice 
of  violation  and  civil  penalty 
assessment  order  ("final  notice  and 
order")  may  be  issued  after  participation 
in  any  informal  proceedings  as  provided 
in  paragraph  (D)(2)  of  this  section,  or 
after  failure  of  the  respondent  to 
respond  in  a  timely  manner  to  a  notice 
of  violation.  A  final  notice  and  order 
will  be  sent  to  the  individual  charged 
with  a  violation.  The  final  notice  and 
order  will  contain  a  statement  of  the 
charges  and  the  amount  of  the  proposed 
civil  penalty  and,  as  a  result  of 
information  submitted  to  the  agency 
attorney  during  any  informal 
procedures,  may  modify  an  allegation  or 
a  proposed  civil  penalty  contained  in 
the  notice  of  violation. 

A  final  notice  and  order  may  be 
issued — 

(1)  If  the  person  charged  with  a 
violation  fails  to  respond  to  the  notice 
■of  violation  within  30  days  after  receipt 
of  that  notice;  or 

(2)  If  the  parties  participated  in  any 
informal  procedures  under  paragraph 
(B)(2)  of  this  section  and  the  parties 
have  not  agreed  to  compromise  the 
action  (ir  the  agency  attorney  has  not 
agreed  to  withdraw  the  notice  of 
violation. 

(D)  Order  assessing  civil  penalty.  An 
order  assessing  civil  penalty  may  be 
issued  after  notice  and  opportunity  for 
a  hearing.  A  person  charged  with  a 
violation  may  be  subject  to  an  order 
assessing  civil  penalty  in  the  following 
circumstances: 

(1)  An  order  assessing  civil  penalty 
may  be  issued  if  a  person  charged  with 
a  violation  submits,  or  agrees  to  submit. 


the  amount  of  civil  penalty  proposed  in 
the  notice  of  violation. 

(2)  An  order  assessing  civil  penalty 
may  be  issued  if  a  person  charged  with 
a  violation  submits,  or  agrees  to  submit, 
an  agreed-upon  amount  of  civil  penalty 
that  is  not  reflected  in  either  the  notice 
of  violation  or  the  final  notice  and 
order. 

(3)  The  final  notice  and  order 
becomes  (and  contains  a  statement  so 
indicating)  an  order  assessing  a  civil 
penalty  when  the  person  charged  with 
a  violation  submits  the  amount  of  the 
proposed  civil  penalty  that  is  reflected 
in  the  final  notice  and  order. 

(4)  The  final  notice  and  order 
becomes  (and  contains  a  statement  so 
indicating)  an  order  assessing  a  civil 
penalty  16  days  after  receipt  of  the  final 
notice  and  order,  unless  not  later  tlian 
15  days  after  receipt  of  the  final  nntif;e 
and  order,  the  person  charged  with  a 
vioIati(jn  does  one  of  the  following — 

(i)  Submits  an  agreed-upon  amount  of 
civil  penalty  that  is  not  refiecfed  in  the 
final  notice  and  order,  in  which  case  an 
order  assessing  civil  penalty  or  a 
compromise  order  shall  he  issued  in 
that  amount;  or 

(ii)  Requests  a  hearing  in  which  casi- 
a  complaint  shall  be  filed  with  the 
hearing  docket  clerk. 

(5)  Unless  an  appeal  is  filed  with  tl-.e 
FAA  decisionmaker  in  a  timely  manner, 
an  initial  decision  or  order  of  an 
administrative  law  judge  shall  be 
considered  an  order  assessing  civil 
penalty  if  an  administrative  law  judj^i" 
finds  that  an  alleged  violation  occurred 
and  determines  thpt  a  civil  penalty,  in 
an  amount  found  to  he  appropriate  by 
the  administrative  law  judge,  is 
warranted. 

(6)  Unless  a  petition  for  re;  icu-  is  filed 
with  a  U.S.  Court  of  .Appeals  in  a  timely 
manner,  a  final  decision  and  order  of 
the  Administrator  shall  be  considered 
an  order  assessing  civil  penalty  if  the 
FA.A  decisionmaker  finds  that  an 
alleged  violation  occurred  and  a  civil 
pen.illy  is  \\  arranted. 

Issued  ir  \Vastii::gt()n.  IX^.  on  August  la, 
1 0<»4 

David  R.  Hiiuon, 

Adrnini'itratrr. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[PP  Docket  No.  93-253;  FCC  94-215] 

Implementation  of  Section  309U)  of  the 
Communications  Act— Competitive 
Bidding 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  Rule;  Petition  for 

Reconsideration. 

SUMMARY:  In  this  Second  Memorandum 
Opinion  and  Order,  the  Commission 
responds  to  petitions  for  reconsideration 
or  clarification  of  the  rules  and  policies 
adopted  in  the  Second  Report  and  Order 
in  this  proceeding,  which  sets  forth 
general  rules  for  the  use  of  competitive 
bidding  to  award  licenses  for  use  of  the 
spectrum.  The  Commission  makes 
minor  changes  in  the  rules  adopted  in 
the  Second  Report  and  Order.  This 
action  is  taken  to  implement  Section 
309(j)  of  the  Communications  Act  of 
1934,  as  amended.  The  rules  will 
promote  the  development  and  rapid 
deployment  of  new  technologies, 
products,  and  services  for  the  benefit  of 
the  public,  including  those  residing  in 
rural  areas.  These  rules  also  will 
promote  economic  opportunity  and 
competition,  and  disseminate  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.  This  action  will  result  in 
recovery  for  the  public  of  a  portion  of 
the  value  of  the  public  spectrum  made 
available  for  commercial  use. 
EFFECTIVE  DATE:  September  23,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Chomey  or  Florence  Setzer, 
Office  of  Plans  and  Policy,  (2021  418- 
2030. 

SUPPLEMENTARY  INFORMATION:  This 
Second  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253,  adopted 
August  12, 1994,  and  released  August 
15,  1994,  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch,  room  230, 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor,. 
International  Transcription  Service. 
Inc..  2100  M  Street.  NW.,  suite  140. 
Washington.  DC  20037.  telephone  (202) 
857-3800. 

Paperwork  Reduction  Act 

In  the  Second  Memorandum  Opinion 
and  Order  in  PP  Docket  No.  93-253.  the 
Commission  adopted  no  new  reporting 
or  recordkeeping  requirements. 


In  the  Matter  of  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
G>mpetltive  Bidding  PP  Docket  No.  93-253. 

Second  Memorandum  Opinion  and 
Order 

Adopted;  August  12, 1994;  Released: 
August  15,  1994;  By  the  Commission: 
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/.  Introduction 

1.  By  this  action,  we  respond  to 
petitions  for  reconsideration  or 
clarification  of  the  rules  and  policies 
adopted  in  the  Second  Report  and  Order 
in  this  proceeding,  which  sets  forth 
general  rules  for  the  use  of  competitive 
bidding  to  award  licenses. '  Twenty-one 

'  Second  Repcrt  and  Order,  PP  Doc  kel  No.  93- 
253.  9  FCC  Red  2348.  59  FR  22080.  May  4.  1994 
ISKond  ffpport  and  Order! 


such  petitions  were  received,  as  well  as 
eight  oppositions  and  five  replies. 

2.  On  August  10, 1993,  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (the 
Budget  Act)  added  Section  309(j)  to  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  309(j).2  Section 
309(j)  gives  the  Commission  express 
authority  to  employ  competitive  bidding 
procedures  to  choose  among  mutually 
exclusive  applications  for  initial 
licenses.  The  Commission  adopted  a 
Notice  of  Proposed  Rulemaking  in  this 
proceeding  on  September  23, 1993.3  The 
Second  Report  and  Order  prescribing 
the  required  regulations  was  adopted  on 
March  8, 1994.  The  Commission  has 
subsequently  adopted  specific  riiles  for 
auction  of  narrowband  Personal 
Communications  Service  (PCS) 
licenses,*  Interactive  Video  and  Data 
Service  (IVDS)  licenses,'  and  broadband 
PCS  licenses.* 

3.  The  Second  Report  and  Order 
established  rules  for  determining  what 
types  of  services  and  licenses  may  be 
subject  to  auctions.  The  Second  Report 
and  Order  also  set  forth  a  range  of 
auction  designs  and  procedures,  fi-om 
which  the  Commission  stated  it  would 
choose  in  establishing  procedures  for 
awarding  licenses  in  specific  services. 
The  Second  Report  and  Order  addressed 
a  variety  of  procedural  issues  regarding 
announcement  of  auctions,  filing  of 
apphcations.  hidder  and  licensee 
qualifications,  payment  requirements, 
and  penalties  for  default  or 
disqualification,  as  well  as  safeguards  to 
deter  possible  abuses  of  the  bidding  and 
licensing  process.  In  response  to 
statutory  directive,  the  Second  Report 
and  Order^ho  identified  provisions 
designed  to  ensure  that  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  women  or 
members  of  minority  groups  (designated 
entities)  are  given  the  opportunity  to 
participate  in  the  provision  of  spectnun- 
based  services. 


2  See.  Omnibus  Budget  Reconciliation  Act  of 
1993.  47  U.S.C.  309(i)(3)(B). 

J  Notice  of  Proposed  flu/e  Making  in  PP  Docket 
No.  93-253.  8  FCC  Red  7635,  58  FR  53489  (Oct  15. 
1993),  [\'PR.\n.  In  the  First  Bepoit  and  Order  in  PP 
Docket  No.  93-253,  FCC  94-32,  released  February 
4,  1994,  59  FR  09100  (Feb  25, 1994),  (Firef  Report 
and  Order),  the  Commission  prescribed  transfer 
disclosure  requirements  with  respect  to  licenses 
awarded  by  random  selection. 

*  Third  Report  and  Order  in  PP  Docket  No.  93- 
253.  9  FCC  Red  2941.  59  FR  26741.  May  24.  1994 
[Third  Beport  and  Order). 

'  Fourth  Report  and  Order  in  PP  Docket  No.  93- 
253.  59  FR  24047.  May  13. 1994  (fourt/i  Report  and 
Order). 

*  Fifth  Report  and  Order  in  PP  Docket  No.  93-253. 
FCC  94-178,  59  FR  37566.  July  29.  1994,  adopted 
June  29,  1994,  released  July  15,  1994  {Fifth  Report 

and  Order). 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26.  1994  /  Rules  and  Regulations        44273 


4.  In  many  cases,  the  appropriate 
auction  procedures  and  rules  vary  from 
service  to  service.  In  the  Second  Report 
and  Order  we  retained  the  flexibiUty  to 
choose,  from  within  a  defined  range,  the 
appropriate  procedures  for  particular 
services,  depending  on  characteristics  of 
the  service  such  as  the  likely  value  and 
interdependence  of  the  licenses  being 
auctioned  and  the  capital  required  to 
construct  a  system.  We  also  retained  the 
flexibility  to  alter  our  procedures  in 
response  to  our  experience  with 
different  auction  techniques. 

5.  We  dispose  of  all  but  two  of  the 
petitions  for  reconsideration  of  the 
Second  Report  and  Order  in  this  Order. 
We  defer  consideration  of  Brown  and 
Schwaninger's  petition  concerning 
Finder's  Preferences.  We  plan  to  issue  a 
Further  Notice  addressing  the 
applicability  of  Finder's  Preferences  to 
auctionable  services  in  the  near  future, 
and  we  will  consider  Brown  and 
Schwaninger's  petition  in  the  context  of 
that  Notice.  We  also  defer  to  a  future 
Order  consideration  of  MCI's  petition 
concerning  auctioning  of  BETRS 
licenses. 

6.  The  issues  raised  in  the  petitions 
for  reconsideration  fall  into  three 
categories:  those  dealing  with  the 
applicability  of  competitive  bidding  to 
specific  services  and  particular 
circumstances,  those  dealing  with 
auction  design  and  procedures,  and 
those  dealing  with  the  definition  of  the 
groups  eligible  for  special  provisions 
(the  "designated  entities")  and  the 
nature  of  these  provisions.  We  consider 
issues  raised  by  these  petitions  below. 

//.  Applicability  of  Competitive  Bidding 

A.  Cellular  Unserved  Areas 

7.  Two  cellular  systems  operate  on 
separate  frequency  blocks  in  each 
cellular  market.''  "The  geographic  areas 
not  covered  after  five  years  by  the  initial 
licensees  are  considered  cellular 
"imserved  areas"  that  are  licensed 
separately.  In  1991,  we  adopted  random 
selection  procedures  to  govern  licensing 
of  the  cellular  unserved  areas,^  and 
stated  that  we  would  revisit  this 
decision  to  use  lotteries  if  Congress 
authorized  Commission  use  of 
competitive  bidding  procedures.'  As 
noted  above,  competitive  bidding 
authority  was  in  fact  enacted  in  1993. 'o 


8.  After  receiving  comment  and 
considering  the  extensive  record,  the 
Commission  indicated  in  the  Second 
Report  and  Order  that,  unless 
specifically  excluded,  mutually 
exclusive  applications  for  licenses  in 
the  Public  Mobile  Services,  including 
the  Cellular  Service,  will  be  subject  to 
competitive  bidding  if  they  were  filed 
after  July  26, 1993."  We  noted, 
however,  that  apphcations  filed  before 
July  26, 1993  present  special  issues  due 
to  the  "special  rule"  of  Section  6002(e) 
of  the  Budget  Act."  That  rule  does  not 
require  the  Commission  to  award 
licenses  or  permits  by  competitive 
bidding  if  the  license  applications  were 
filed  before  July  26, 1993.  even  if  the 
applications  otherwise  meet  the  criteria 
that  would  subject  them  to  selection  by 
bidding.' 3  We  therefore  stated  in  the 
Second  Report  and  Order  that  we  would 
determine  in  a  separate  order  how  to 
authorize  Pubhc  Mobile  systems  if 
apphcations  were  filed  before  July  26, 
1993.14  Subsequently,  after  thorough 
consideration  of  the  record,  we  adopted 
a  Memorandum  Opinion  and  Order 
stating  that  in  such  situations  we  wrill 
award  licenses  for  the  imserved  areas  by 
random  selection. '* 

9.  Petitions.  We  received  three 
petitions  for  reconsideration  of  the 
provisions  of  the  Second  Report  and 
Order  related  to  authorization  of  the 
cellular  unserved  areas.'^  John  G. 
Andrikopoulos,  et  al.  (Andrikopoulos) 
states  that  where  applications  for 
cellular  unserved  area  Ucenses  were 
accepted  for  filing  before  July  26, 1993. 
the  applications  should  not  be  subject  to 
competitive  bidding.  Andrikopoulos 
asserts  that  auctioning  these  licenses 
would  be  unreasonable,  retroactive 
application  of  the  Budget  Act.''  The 
Houston,  Dallas,  Oxnard  and 
Huntington  Cellular  Settlement  Groups 
(Cellular  Settlement  Groups;  Groups) 
assert  that  the  Commission  should 
accept  full-market  settlements  between 
mutually  exclusive  applicants  for 
cellular  unserved  area  licenses."  These 
Groups  state  that  Congress  intended  the 
Commission  to  continue  use  of  its 


''The  Domestic  Public  Cellular  Service  is 
governed  by  Part  22  of  the  Commission's  Rules,  47 
CFRPart22. 

"  See  First  Report  and  Order  and  Memorandum 
Opinion  and  Order  on  Beconsideration.  CC  Docket 
No.  90-6,  6  FCC  Red  6185,  56  FR  5B503,  Nov  20. 
1991. 

»M.  at  6217. 

'0  Sep  Budget  Act.  107  Stat.  387-392. 


' '  See  Second  Report  and  Order  a\  ^  61  &  n.58. 

'2  See  id.  at  n.55.  citing  Budget  Act,  §  6002(e). 

"See Budget  Act,  § 6002(e). 

'*See  Second  Report  and  Order  al  n.55. 

"  See  Memorandum  Opinion  and  Order.  PP 
Docket  No.  93-253,  FCC  No.  94-123,  59  FR  37163. 
July  21. 1994,  adopted  May  27,  1994,  released  July 
14,  1994  [Memorandum  Opinion  and  Order) 

'»  See  petitions  of  Thumb  Cellular  Limited 
Partnership  (Thumb  Cellular).  )ohn  Andrikopoulos. 
et  al  (Andrikopoulos).  and  cellular  settlement 
groups  in  Houston,  Dallas,  Oxnard  and  Huntington 
(Cellular  Settlement  Groups!. 

"See  Andrikopoulos  Petition  at  4-5. 

'»  Sep  Cellular  Settlement  Groups  Petition  at  3- 
7. 


existing  policy  favoring  full-market 
settlements,  and  express  concern  that 
the  Second  Report  and  Order  appears  to 
profit  full-market  settlements  where 
licenses  will  be  awarded  through 
competitive  bidding  procedures. '» 
Finally.  Thumb  Cellidar,  a  party  to  a 
full-market  settlement  agreement  filed 
for  a  Detroit  unserved  area,  asks  the 
Commission  to  process  its  settlement 
agreement  immediately.^o 

10.  Discussion.  The  issues  raised  by 
these  petitioners  are  fully  addressed  in 
the  Memorandum  Opinion  and  Order. 
which  was  released  shortly  after  these 
petitions  were  filed.  We  stated  in  that 
item  that  we  will  grant  licenses  for 
cellular  unserved  areas  by  random 
selection  from  the  pool  of  applicants 
that  filed  lottery  applications  prior  to 
July  26, 1993.  and  we  will  permit  hall- 
market  settlements  among  lottery 
applicants  to  avoid  mutual 
exclusivity. 2'  Apphcations  for  cellular 
unserved  areas  accepted  for  filing  prior 
to  July  26.  1993  will  not  be  subject  to 
competitive  bidding.  Accordingly,  the 
issues  raised  by  these  three  petitioners 
are  moot. 

B.  Principal  Use  of  PCS 

11.  Section  309(j)(l)  of  the 
Communications  Act,  as  amended, 
permits  auctions  only  where  mutually 
exclusive  applications  for  initial 
licenses  or  construction  permits  are 
accepted  for  filing  by  the  Commission 
and  where  the  principal  us   of  the 
spectrum  will  involve  or  is  reasonably 
likely  to  involve  the  receipt  by  the 
licensee  of  compensation  from 
subscribers  in  return  for  enabling  those 
subscribers  to  receive  or  transmit 
communications  signals.^^  In  the 
Second  Report  and  Order  we  concluded 
that  PCS  service  would  meet  the  criteria 
for  auctionabUlity.23  Millin  requests 
that  we  reverse  that  decision  and 
conduct  further  inquiry  concerning  the 
possibility  of  non-subscription  PCS.^* 
We  consider  and  rejected  Millin  "s 
argiunents  in  the  Fifth  Report  and  Order 
in  this  docket,  stating  that  the 
overwhelming  weight  of  the  comments 
in  that  proceeding,  as  well  as  our 
experience  with  the  PCS  experiments 
that  we  have  licensed,  reflect  that 
licensed  PCS  spectrum  is  likely  to  be 
used  principally  for  the  provision  of 
service  to  subscribers  for 


'"Thumb  Cellular  Petition  at  3-4. 

="  See  Memorandum  Opinion  and  Order  rX  11 
10-18. 

"47U.S.C.  §309(j)(l). 

= '  See  Second  Report  and  Order  at  H  55-56. 

=♦  See  petition  of  Millin  Publications.  Inc. 
(Millin). 
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compensation."  We  continue  to  believe 
that  the  record  strcmgly  supports  the 
likelihood  that  PCS  spectrum  vrill  be 
used  principally  for  the  provision  of 
service  to  subscribers  for  compensation. 
Accordingly,  we  deny  Millin's  request. 

///.  Auction  Design  and  Procedures 

A.  Activity  and  Stopping  Rules 

12.  Activity  rules  and  stopping  rules 
are  intended  to  govern  the  speed  and 
duration  of  bidding  in  an  auction.  An 
activity  rule  encourages  each  bidder  to 
particijpate  actively  through  the  course 
of  an  aOqtion.  Activity  rules  are 
intended^o  ensure  that  simultaneous 
auctions  with  simultaneous  stopping 
rules  will  close  within  a  reasonable 
period  of  time  and  that  bid  prices  will 
convey  meaningful  information  during 
the  course  of  the  auction.  In  the  Second 
Report  and  Order,  the  Commission 
adopted  a  three-stage  Milgrom-Wilson 
activity  rule  as  the  preferred  activity 
rule  when  a  simultaneous  stopping  rule 
is  employed.*®  Under  this  rule  the 
auction  moves  from  stage  I  to  stage  II 
when,  in  each  of  three  consecutive 
rounds  of  bidding,  the  high  bid  has 
increased  on  less  than  some  specified 
percent  of  the  spectrum  (measured  in 
terms  of  MH2-pops)  being  auctioned. ^^ 
The  auction  will  move  from  stage  II  to 
stage  III  when  in  each  of  three 
consecutive  rounds  the  high  bid  has 
increased  on  less  than  some  specified 
percent  of  the  spectrum  (measured  in 
terms  of  MHz-pops).  The  Commission, 
however,  retained  the  flexibihty  to 
decide  whether  to  use  an  activity  rule, 
and  if  so  what  type  of  activity  rule  to 
use.  We  described  possible  activity 
rules,  and  stated  the  range  of 
alternatives  from  which  we  would 
choose  and  the  circimistances  that 
might  cause  us  to  choose  particular 
rules.  We  stated  that  we  would 
announce  the  activity  rule  to  be  used  by 
Pubhc  Notice  before  an  auction.^s  A 
stopping  rule  specifies  when  an  auction 
is  over.  In  the  Second  Report  and  Order 
we  stated  that,  for  simultaneous 
auctions,  our  preferred  stopping  rule 
was  that  all  markets  would  close 
simultaneously  if  a  single  round  passed 
in  which  no  new  acceptable  bids  are 
submitted  for  any  license.  We  retained 
the  discretion,  however,  to  announce  at 
any  point  during  a  multiple  round 


"  Fifth  Hpport  and  Order  at  n  8. 

'•  Sfcond  tteport  and  Order  at  i  144. 

''The  number  of  "MHz-pops"  is  calculated  by 
multiplying  the  population  of  the  license  service 
area  by  the  amount  of  spectrum  authorized  by  the 
lir.cnse. 

"Wat  1133. 


auction  would  end  after  a  specified 
number  of  rounds.^ 

13.  Petitions.  Southwestern  Bell 
Corporation  (SBC),  the  GTE  Service 
Corporation  (GTE),  and  the  Association 
of  Independent  Designated  Entities 
(AIDE)  argue  that  the  three-stage 
MilgroBi-Wilson  activity  rule  is 
unnecessarily  complex  and  should  be 
simplified  or  eliminated.^  SBC  points 
out  that  the  three-stage  Milgrom-Wilson 
activity  rule  would  require  the 
Commission  to  track  a  large  number  of 
upfront  payments  and  ehgibility  levels, 
and  notes  that  the  software  the 
Commission  intends  to  develop  to  track 
acti\'ity  levels  may  not  be  dt,neloped  in 
time.  SBC  states  that  allowing  five 
automatic  waivers,  as  the  Commission 
proposes  to  do,  does  not  reduce  the 
uncertainty  and  expense  which  the 
activity  rule  imposes  and  may  make 
bidding  strategy  more  complex.^'  GTE 
states  that  the  upfront  payment  formula, 
when  combined  with  the  activity  rule, 
unnecessarily  restricts  bidder 
nexibility.32  GTE  states  that  the  activity 
rules  limit  the  ability  of  bidders  to 
revise  their  plans  in  the  course  of  the 
auction,  particularly  if  information 
revealed  during  the  latter  stages  of  the 
auction  causes  a  bidder  to  become 
interested  in  additional  properties.  The 
activity  rules,  according  to  GTE, 
discourage  qualified  entities  from 
participating  as  fully  as  they  might 
otherwise  do,  so  that  some  licenses  may 
not  be  awarded  to  the  entity  placing  the 
highest  value  on  them.^^ 

SBC  urges  the  Commission  to  alter  the 
stopping  rule  to  allow  the  agency  to 
issue  a  notice  that  bidding  will  close 
after  a  given  number  of  roimds.^''  GTE 
and  SBC  ask  the  Commission  to  adopt 
a  simpler  activity  rule,  such  as  a 
requirement  that  bidders  be  active  on  a 
single  license  in  each  round.^*  AIDE 
urges  that  the  activity  rules  be 
withdrawn,  at  least  in  the  case  of 
designated  entities. '«  Pacbell  counters 
that  the  three-stage  Milgrom-Wilson 
activity  rule  avoids  delay,  provides 
meaningful  information,  and  allows 
bidders  the  flexibility  to  react  to  that 
information,  and  that  software  is 
available  to  help  ensure  that  the 
Milgrom-Wilson  rule  will  not  be  hard  to 
implement. 37 


-"Wat  11 32. 

"■SBC  Petition  at  1-*;  GTE  Petition  at  6-1 1;  AIDE 
Petition  at  12-13. 
"  SBC  f  etition  at  i-6. 
'^GTE  Petition  a!  7. 
"Wat  9-10. 
"SBC  Petition  at  .S. 

'■'GTE  Petition  at  10-11;  SBC  Petition  at  5. 
'••  AIDE  Petition  at  12-13. 
'"Bell  Opposition  at  ii. 


14.  Discussion.  As  we  noted  in  the 
Second  Report  and  Order,  the  decision 
to  use  activity  rules  and  the  choice 
among  activity  rules  Involve  tradeoffs 
among  the  speed  of  the  auction,  bidder 
flexibility,  and  simplicity.**  The 
petitioners  raise  no  issues  relating  to 
activity  rules  that  we  did  not  consider 
carefully  in  the  Second  Report  and 
Order.^'*  We  see  nothing  in  the  petitions 
for  reconsideration  to  cause  us  to 
change  our  opinion  concerning  the 
choices  we  made  among  these  goals. 

15.  We  do  not  beUeve  that  the 
Milgrom-Wilson  activity  rules  will 
excessively  restrict  bidders'  flexibility  to 
bid  for  desired  combinations  of  licenses 
or  cause  Ucenses  to  be  awarded  to 
bidders  who  value  them  less  than  other 
bidders.  The  rules  were  expressly 
designed  to  counteract  the  incentive  to 
delay  serious  bidding  that  occurs  in 
simultaneous  auctions,  without  unduly 
limiting  bidders'  flexibility  to  pursue 
backup  strategies  and  to  use  new 
information.*"  The  restrictions  placed 
on  bidders  at  the  beginning  of  the  three- 
stage  auction  procedure  are  modest.  In 
the  first  stage,  to  retain  full  efigibihty  a 
bidder  need  only  bid  on,  or  have  the 
highest  bid  from  the  previous  round  on, 
licenses  representing  at  least  one-third 
of  the  MHz-pops  he  or  she  ultimately 
hopes  to  win.  In  the  second  stage,  the 
bidder  must  bid  on,  or  hold  the  high  bid 
on,  two-thirds  of  the  MHz-pops  he  or 
she  hopes  to  win.  Only  in  the  third  stage 
are  bidders  required  to  bid  on  the  full 
amount  of  MHz-pops  they  hope  to 
acquire.'"  Bidders  may  shift  bids  among 
any  combination  of  licenses  from  round 
to  round.''2  Paul  Milgrom  points  out  that 
at  the  shift  from  stage  I  to  stage  n  there 
will  be  no  more  than  three  bidders  on 
an  average  license,  and  at  the  shift  *o 
stage  111  there  will  be  at  most  1 V2 
bidders  on  an  average  Ucense.'*^  Because 
the  progression  to  higher  stages  imparts 
such  information,  it  gives  the  bidders 
important  signals  concerning  the  state  of 


T'^  Second  Report  and  Order  a 1 1  1 34. 

^'For  instance,  GTE  notes  that  a  bidder  may  be 
interested  in  some  properties  only  if  it  can  also 
acquire  other  key  properties.  GTE  states  that  "under 
the  modified  Mil^m-Wilaon  rule,  tbe  bidder  could 
be  forced  to  choose  between  dropping  out  of  the 
auction  prematurely  or  staying  aaive  in  markets 
that  may  prove  to  be  less  valuable  if  tlie  bidder 
loses  out  in  the  other  key  markets."  CTE  Petition 
at  9-10.  The  Second  Report  arxf  Order  considers 
the  same  situation  of  interdependency  and 
concludes  that  a  bidder  would  have  more  flexitrility 
with  the  three-sta^  Milgrom-Wilson  rule  than  with 
another  possible  activity  rule,  tfaet  of  starting 4he 
bidding  with  the  third  stage  of  the  Milgrom-Witson 
rule.  See  Second  Beport  and  Order  A^  142. 

«W. 

*'W.  at1137, 

«W.  at113G. 

**  Ex  parte  submission  of  Paul  Milgrom,  June  21. 
1994  at  2. 
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bidding.  By  fitage  HK  tridtfiaj;  ab«uW  6« 
rapidly  di«Bvingto  a  close,  and  aay 
major  shifts  in  strafegy  shouU  alnsad^ 
have  been  implemented.  Bidders  vuho 
believe  that  they  may  want  fo  expand 
their  purchases  if  prices  are 
unexpectedly  Igvk  can  ^laraatee  th«ir 
ability  to  do  so  by  making  a  sufficienily 
high  upfront  payment. 

16.  In  the  Second  Report  and  Order, 
we  also  stated  our  intention  to  reduce 
the  complexity  faced  by  bidders  by 
developing  bidding  software  and 
making  it  available  to  all  bidders  in 
auctions  in  which  a  Milgrora- Wilson 
activity  rule  is  used."*  SBC  expresses 
concern  that  the  software  may  not  be 
available  in  time.  Software  was  in  fait 
developed  in  time  for  the  July 
nationwide  narrowbajid  auction,  and 
performed  successfully  in  that  auction. 
In  light  of  that  success,  we  have  m> 
doubt  that  ^propriale  software  will 
also  be  availaUe  for  the  remaining 
narrowband  and  broadband  aucUocs. 

17.  Finally,  we  remind  petitioners 
that,  in  the  Second  Report  and  Ord^r. 
we  adopted  the  three-stage  Milgrom- 
VVf Ison  activity  rules  only  as  »  preferred 
opfion.*^  We  deferred  to  later,  service- 
specific  Orders  th«  choice  oi  actual 
rules  to  be  used  in  auctions  for 
individual  services,  depending,  as 
discussed  in  the  Second  Rtiport  aad 
Order,  on  the  charcUJeristics  of  the 
services  and  our  experience  with  the 
conduct  of  auctions.  In  addition,  we 
retained  the  fkxibility  to  deride  on  an 
auctioa-by-a«ctk>a  basis,  and  to 
announce  by  Piiblic  ^4olice  before  the 
auction,  whether  to  use  an  activity  rule, 
and  if  so  wrhat  type  of  rule.**'  Thus,  ii 
experience  shows  that  t.Ve  Milgrcro- 
Wilson  rules  are  twduly  difficult  fo 
administer,  we  may  shik  to  other 
activity  rules,  in«inding  the  one 
recommended  by  petitioners  recjuiriag 
only  that  bidders  be  active  od  a  siisgje 
license  la  each  rounck  We  aiso  expres&ly 
rotaiaed  the  diaeretion,  requested  bv 
SBC.  toaw^ounce  at  M»y  point  during  a 
multiple  round  a*J€tJoa  that  the  auttion 
will  end  after  some  specified  nu.mber  of 
additional  rounds.*' 

18.  In  the  Second  Report  and  Order 
the  CommissioB  ako  retained  the  itfatlity 
to  speed  up  an  auctioo  by  an.noun«  ixig 
at  any  time  during  an  auction  that  the 
next  stage  of  the  auctwn  will  begin  in 
the  next  bidding  r^nA*"  la  this  Order 
the  Commissioa  wishes  to  make  explitjt 
that  this  discretion  could  be  exercised 
by  employing  an  alternative  rule  fe),- 


moving  frraa  one  stage  of  dte  auction  to 

the  next.  "Dw  Co*njnis.sJan  will 
announce  hiy  Public  Niot ice  prior  to  an 
auction  its  intent  to  use  an  alternative 
rule.  One  pwssibie  alternative  rule 
would  be  that  the  auction  will  move  fo 
the  next  stage  if  in  each  of  some  fixed 
number  of  rounds,  bidding  aetmtv  is 
below  some  level  measured  as  the  ratio 
of  new  bids  (measured  in  terms  of  \.fHz- 
pops)  to  available  licfjnses  {jBeasur!»d  in 
terms  of  MHz-pops).  The  ratio  of  new 
bids  to  licenses  may  be  a  better  measure 
of  bidding  activity  than  the  perrentaoe 
of  total  licenses  on  which  the  high  btd 
has  increased  {measured  in  rorms  of 
MHz-pops)  because  it  accounts  for  the 
possibility  that  bidding  may  be 
conce.ntrated  on  a  few  Hcmses.  In 
contrast,  the  latter  measure  indicates  tlie 
same  level  of  bidding  activity  re^  .  dless 
of  how  many  bids  are  made  on  a  givgn. 
s<;t  of  licenses. 

B  SuggLsTH  Opening  Bid 

19.  In  the  Second  Report  and  Ocdfr, 
we  stated  that  in  multipte  ro«nd 
auctions  the  Commission  will  generally 
specify  annimum  bid  inoeotents  to 
speed  the  progress  of  the  aiMUirai.-*  The 
bid  incrc-ment  is  the  amounl  or 
percentage  by  which  the  bid  mast  be 
raised  above  the  fB^vnios  round's  high 
bid  in  order  to  be  accepted  as  a  valid  bid 
in  the  curresl  round.  We  retained  the 
discretion  to  use  a  "suggested* 
minimum  bad  increment  rather  than  » 
required  bid  increment.^" 

20.  hi  the  recent  nationwide 
narrowband  auctions,  if  became 
appareiT!  that  the  CommissioB  may  reed 
further  toots  to  avoid  un.iecessari.N-  long 
suctions.  b»  order  to  expedite  the 
auctitwj  process  further,  we  also  resen  e 
the  discretion  fo  estabhsb  a  snggested 
opening  bid  on  each  Hcense  in  addition 
to  the  minimum  bid  increinen!.*'  tVhf>rp 
we  adopt  a  suggested  opening  bid, 
initial  bids  will  have  to  be  aiwwe  the 
minimum  bid  i.ocrement  but  mav  be 
below  the  suggested  opening  bid. 
Generally,  we  wil>  establish  swggesfed 
opening  bids  in  the  range  of  $.0'J-S.20 
per  pop  per  MHz  ftar  each  hcense.  This 
suggested  opening  bid  will  provide 
bidders  with  an  i.ncentive  to  start 
bidding  at  a  substantial  portion  of  the 
license  value,  thus  ensuring  »r»pNt 
conclusion  fjf  the  auction. 


C.  Commission  Discretiort  During 
Auctions 

21.  hi  the  Second  Report  end  Ordf:r 
and  discussed  supra,  we  chose  our 
primary  auction  methodology,  but  notud 
that  no  one  auction  design  is'optimal  for 
all  auctionable  services.  We  stated  that 
we  would  •■idopf  auction  rules  for 
specific  ser.ices  in  subsequent  Repo.i 
and  Orders,  based  on  criteria 
established  in  the  Second  Report  and 
Order.  We  further  stated  that  when  wp 
announced  individual  auctions  for 
specific  senices.  we  would  specify 
more  detailed  procedures  for  thase 
auctions  in  a  Public  Notice,  but  that 
those  procedures  also  would  be 
governed  by  criteria  set  forth  in  ihe 
Second  Report  and  Order.^  Our  rides 
also  afforded  nexibiJity  with  respect  Xn 
some  aiiction  procedures,  such  as  those 
governing  the  duration  of  biddmg 
rounds,  minimum  bid  amounts,  and 
stopping  rules,  and  we  stated  that  we 
might  make  decisions  regarding  such 
matters  during  the  course  of  an 
auction. ^53 

22.  Petition.  The  National  AssuLiatiun 
of  Business  and  Educational  Radio,  tnr . 
("NABEiri  asserts  that  the  auction'  rules 
do  not  comply  with  the  public  infen;sl 
and  the  Administrative  Procedure  Ad"^-' 
because  the\  allow  the  Commission  to 
circumvent  the  normal  notice  and 
comment  procedure,  and  that  the  ruN^s 
prevent  providers  of  service  from 
devising  a  business  plan  and  auriion 
strategy  in  advance."  NiABER  stales  that 
the  Commission  should  eliminate  it!* 
discretion  to  change  the  auction  rules  »t 
procedures  during  a  particular  auction, 
that  bidders  need  to  know  the  rules 
which  will  apply  for  a  particulsr  service 
auction,  and  that  interested  parties 
should  have  the  opvportunity  to  pr(»wi4le 
meaningful  comroem  before  the  filial 
auction  rules  for  particular  services  an«J 
frequencies  are  set.'*  NABER  asserts 
that  should  the  Commission  change 
bidding  methods  in  midstream  withtiut 
prior  public  comment,  the  CofCini-ssinn 
would  violate  the  notice  and  ciH7iKief>t 
rulemaking  requiremenli  of  the 
Administratire  Prrx^dure  Act,  by  its 
failure  to  keep  a  rer  ufd  aad  analvze  aad 
consider  all  relev.jnt  matter  R-ga/ding 
thosi'  new  rules.'-' 

23.  Discussion.  We  Ijeiieve  that  the 
pr<x:ess  we  have  used  to  adopt  auction 
designs  and  implementation  pru(i?thtn>s 
«nd  the  ruks  fheuvselves  fully  i  »0)ply 


*■'  tif^ond  Rppon  and  Oidprm  %  JJCJ. 
•*■  St'Cisnd Hf^Mrt  and  IMpt M^\**. 
♦"W.  all  133. 
•••  Id.  al  1  132. 
'"yj  or  n.iin. 


*■•  Snond HrtMjrT  and  (Mirr .-.'  t  * -■* 

■■" I  inrter  a  fatfgasxeit  :T><n:nr>ua>  M<t  irH.!>-n-.eti1 

rule.  th«  aucnaa  tvQui^irlmu!  if  no  bids  •■>  aiij>i  mtv 

bid  wa.s  submitteti  tr.al  w^s  abovp  w^j  nmjimu»«.t»»4 

iTKJ-pp.jnnt.  Id.  al  n.  102. 

"  S»v  ex  pn'rtp  •(..bmi^v.ori  of  P^.j'  Miitpmn  Vl„y 

14.  1<«4 


"■•  id.  dt  ^  (.8. 

«!*.S51  itsi'q 
'■'  NABtil  JVTir^d  .A  i. 
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with  the  Administrative  Procedure  Act. 
In  the  NPRM  in  this  docket,  we 
provided  notice  of  the  auction  designs 
we  were  considering  and  requested 
comment  on  issues  of  auction  design 
and  procedure.  We  received  voluminous 
public  comment  on  these  issues.  In  the 
Second  Report  and  Order,  we  carefully 
considered  all  comments  and 
suggestions  concerning  a  wide  variety  of 
proposed  auction  designs,  including  the 
comments  and  proposals  of  numerous 
experts  in  auction  theory.  We  ha\e 
established  a  broad  framework  for  the 
conduct  of  license  auctions.  Specifying 
a  menu  of  auction  designs  and 
^procedures  firom  which  we  will  choose 
for  individual  auctions.  We  have 
identified  our  preferred  options,  and 
have  discussed  the  circumstances  in 
which  we  believe  the  various  options 
v\-ill  be  most  appropriate  in  order  to 
serve  our  statutory  goals,  and  which  are 
therefore  most  likely  to  be  chosen.  After 
the  Second  Report  and  Order  was 
,  issued,  we  made,  in  addition,  more 
specific  choices  of  auction  designs  for 
particular  services  in  Orders  dealing 
with  those  services.^^  We  have  also 
established  application,  payment,  and 
penalty  procedures  for  individual 
services.  58  The  procedures,  we  believe, 
afforded  members  of  the  public  all  of 
the  procedural  rights  to  which  they  are 
entitled  under  the  Administrative 
Procedure  Act. 

24.  Our  rules,  however,  must  also  be 
flexible  enough  so  that  we  can  adjust 
our  procedures  to  fit  the  circumstances 
of  individual  auctions.  We  will  not 
know  until  we  have  gained  some 
experience  with  simultaneous  multiple 
round  auctions  exactly  what  values  of 
such  parameters  as  bidding  increments 
and  triggers  for  movement  to  the  next 
auction  phase  work  best  und.^r  what 
circumstances.  Consequently,  wc 
believe  that  it  is  important  for  those 
running  the  auctions  to  be  able  to  use 
information  generated  in  the  early 
auctions  and  in  the  early  rounds  of 
individual  auctions.  Further,  it  may  be 
important  to  be  able  to  respond  to  the 
behavior  of  bidders  in  the  course  of 
particular  auctions.  We  may  find  it 
desirable  to  allow  more  time  for 
consultation  between  bidding  rounds  in 
complex  auctions,  for  instance,  or.  in 
light  of  the  statutory  requirement  to 
issue  licenses  expeditiously,  to  increase 
the  bidding  increment  to  hasten  the 
conclusion  of  an  auction  if  the  auction 
is  proceeding  slowly.  Clearly,  notice 


"See  Third  Report  and  Order  at  11 16-10. 
Fourth  Report  and  Oder  at  1 1 1-18.  and  Fifth 
Report  and  Order  at  11 27-57. 

"See  Third  Report  and  Order  ax  1141-60. 
Fourth  Report  and  Order  H  11 19-29.  a.^d  Fifth 
Report  and  Order  H  11 58-92. 


and  comment  procedures  would  be 
unworkable  in  such  cases.  The 
flexibility  that  our  rules  permit  us  is 
analogous  to  the  ad  hoc  decisional 
authority  that  may  be  exercised  within 
other  types  Ucensing  proceedings,  and 
our  discretion  here  is  similarly 
constrained  by  the  general  frainework 
and  standards  embodied  in  our  rales. 
The  latitude  remaining  to  the 
Comniission  to  alter  auction  procedures 
is,  however,  necessary  to  ensure  that  we 
can  meke  improvements  as  we  becom.e 
aware  of  the  need  for  them,  and  that  we 
can  manage  auctions  efficiently.  The 
Commission  will  exercise  its  discretion 
in  a  mannrr  L..>nsistent  with  our  clearly 
articulated  gjci'is  and  the  general 
procedures  we  have  established. 

25.  We  have  also  taken  care  to 
safeguard  bidders'  interests.  During  the 
course  of  an  auction  only  minor 
adjustments  in  procedures  are  permitted 
that  will  necessitate  no  major  changes  of 
strategy  on  their  part.  Further,  we  have 
stated  clearly  which  procedures  are.  and 
which  are  not.  subject  to  change  during 
the  course  of  an  auction,  so  that  bidders 
will  know  what  kinds  of  changes  to 
expect  and  to  prepare  for.  We  have 
stated  that  when  we  announce  auctions 
for  particular  services  by  public  notice, 
we  will  also  announce  the  procedures  to 
bo  used  in  those  auctions.^"  We  believe 
that  this  approach  will  provide 
prospective  bidders  with  ample 
information  to  plan  rational  bidding 
st.MtPgies. 

25.  Finally,  although  the  Commission 
ha.-;  naver  before  used  auctions  as  a 
licf-iising  method,  we  note  tliat  our 
auc.tiiin  procedures  afford  as  much,  or 
more,  detailed  guidance  to  bidders  than 
is  usuaiiy  provided  in  advance  of  an 
aucti'jn.  For  example,  in  conventional 
oral  auctions  the  auctioneer  customarilv 
has  the  discretion  to  alter  bid 
incre.T.ents  and  other  procedures  at  will 
in  tny  manner  and  at  any  time  during 
an  auction.  As  in  other  types  of 
auctions,  we  believe  that  it  will  be 
critically  important  to  the  success  of  our 
auctions  to  leave  the  Commission  some 
discretion  to  fine-tune  auction 
procedures  between  auctions  and,  in 
some  cases,  on  an  ad  hoc  basis,  during 
the  course  of  an  auction.  Accordingly, 
we  affirm  our  original  decisions  to 
adopt  rules  that  afford  the  Commission 
some  flexibility  to  modify  its  procedures 
during  the  course  of  an  auction,  within 
the  scope  of  the  options  we  have 
delineated  and  under  the  circumstances 
described  above. 


D.  Treatment  of  Upfront  Payments 

27.  In  the  Second  Report  and  Order 
we  required  bidders  to  tender  a 
substantial  pajTnent  in  advance  of  the 
auction  in  order  to  deter  frivolous  or 
insincere  bidding.^'  Upfront  payments 
were  also  intended  to  provide  a  source 
of  funds  for  collection  of  penalties  for 
bid  withdrawal.''^  The  amount  of  the 
upfront  payment  was  related  to  the  level 
of  eligibility  the  bidder  wished  to 
establish,  measured  in  terms  of  the 
population  and  amount  of  spectrum 
encompassed  by  the  licenses  on  which 
the  bidder  was  permitted  to  bid.  In  some 
cases  the  upfront  payment  could 
amount  to  millions  of  dollars.*'^  We 
required  that  upfront  payments  bo 
submitted  prior  to  bidding,  and  we  did 
not  permit  use  of  letters  of  credit  or 
Treasury  bills  for  upfront  deposits  due 
to  administrative  difficulties  in 
accepting  payment  in  such  fonns,  at 
least  until  the  Commission  has  more 
experience  in  conducting  auctions.^* 
We  Stated  that  upfront  pajrments  made 
by  a  winning  bidder  would  be  applied 
to  satisfy  its  down  payment  obligations, 
and  that  losing  bidders'  upfront 
payments  would  be  returned  if  they " 
wished  to  vdthdraw  from  further 
bidding.^5 

28.  Petitions.  GTE  asserts  that  the 
Commission  should  adopt  an  interest- 
bearing  evergreen  deposit  procedure  for 
upfront  deposits.*^  GTE  states  that, 
since  the  Commission  is  not  currently 
authorized  to  establish  interest-bearing 
accounts,  substantial  sums  of  money 
could  be  tied  up  in  upfront  deposits 
without  any  accrual  of  interest  for 
substantial  periods  of  time.  GTE  asserts 
that  ma.ximum  bidder  flexibility  can  be 
achieved  by  allowing  bidders  to  add  or 
withdraw  deposit  funds  during  the 
course  of  the  auction.  GTE  states  that 
the  Commission  needs  to  ensure  that  it 
has  the  requisite  authority  to  permit  tlie. 
accumulation  and  payment  of  interest. 

29.  AIDE  states  that  when  a  winning 
bidder's  upfront  payments,  less  bid 
withdrawal  penalties,  exceed  the 
required  deposit,  the  excess  upfront 
payment  should  remain  available  for 
crediting  to  another  auction  or  for 
refund  to  the  winning  brdder.^^  AIDE 
points  out  that,  in  the  case  of  designated 
entities,  the  required  deposit  is  only  10 
percent.  AIDE  notes  that  the 
Commission  has  stated  that  it  will  apply 
this  policy  for  losing  bidders,  and  as  a 


•  Setond  Report  and  Order  at  1 68. 


61  Second  Report  and  Orrfer  at  1 171. 
o^W.  at1176. 
"'W.  at  1172. 173. 
"W.  at  1182. 184, 185. 
•'M.at1187.  n.l40. 
"••GTE  Petition  at  11-13. 
'''AIDE  Petition  at  15.      ' 
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mailer  of  eqiiil  jwotectiGn  the 
Cor.};7iissioQ  should  appj-y  thesairi? 
poiiry  fo  wicning  fakklfrs  -jwith  pxei^r-s 
I'pfront  jiaymeats.'* 

30.  AIDE  raqucsis  claiifn  abon  ol 
footnote  133  in  the  Sccomi  Rrir.K  :jn1 
Or  >r. '"  FcxffntJte  133  n»ads 

For  example,  an  ectitv  "hal  is 
mrerpsfed'  in  bidding  on.  5*".-«?rdl  30  MFu 
PCS  licenses  with  a  goal  of  prtwkhng 
service  to  a  populsticn  uf  Jt  .T,o«t  50 
miliiori  should  .eiake  an  jptrcnt 
payment  of  $30  miilion  ($.02  x  :m  MHi 
X  50.000,OC0>.  That  ladder  will  nof  be 
permitted  to  bid  (at  any  time)  in  the 
auction,  or  be  permitfed  to  vvin,  30MH2 
licenses  covering  more  th^n  50  million 
pops. 

31.  Disctission.  Allowing  bftrders  fo 
add  funds  to  upfront  deposits  in  otdur 
to  increase  their  ehgjbility  kvek  or  to 
withdraw  fands  from  up^nl  deposits, 
as  GDl  rf^ommends,  would  add  greatly 
tn  the  i.ompl«>iity  of  the  CotinKissmn's^ 
administrative  task.  The  Co*nnitssicni 
would  have  to  keep  track  of  changes  i.^i 
eligibility  dee  to  chauges  ia  upfrcnl 
pa),nen»s,  as  well  a&  to  changes  in 
bidders*  activity  le^jels.  and  wuwrld  h.'i«e 
to  ascertain  that  hind  transfers  .had 
taken  p-bce  before  permitrtng  bidders  to 
bid  at  the  levels  to  which  >he  additional 
p&yuwnts  entitled  them.  Because  of  the 
short  intervais  between^  rounds,  delays 
in  the  transfer  of  funds  would  likelv 
create  problems  ks  both  bidders  and  ttut 
Comrnissian.  For  these  reasons,  we 
believe  it  is  pxitdeot  to  reqaire  bidders 
to  submit  trpiiroat  payments  that 
represent  the  naaxiniuni  lews!  of  bidding 
that  they  anticipate  before  the  beginning 
of  the  auctiott.  Bidders  can  alvray^s 
ensure  that  th«jy  will  h«  able  to  expand 
their  bidding  above  theix  originaily 
anticipated  level  by  sotKnittizif^  a 
sufficiently  large  upfront  piaynient  jnd 
maintaining  a  hi^  activity  Yer^l 

32.  We  agree  with  AIDE  that  winners' 
upfront  deposits,  in  e.xcess  of  their 
required  down  payment  deposits  and 
any  penalties  they  raaiy  owe,  should  be 
refunded  expeditiously.  We  intend  to. 
refund  excess  aplroot  deposits  ot  all 
bidders  as  sooa  as  possifaleL  We  will  not 
appjy  excess  upfronl  deposit  balances  to 
subsequeiit  aucMons,  however,  due  to 
the  additional  adniinistratr¥»?  difficulty 
of  tracknis  the  funds. 

33.  With  respect  to  AIDE'S  r»?quest  far 
clarificatioa,  we  clarify  that  footnote 
133  means  that  in  any  roun*!  of  the 
auctiozk.  a  bidder  who  has  made  an 
upfron*  pa3rHjent  of  $30  mittton  mA\  bid 
on,  or  b^  the  high  bid  htjot  the 
previous  round  on,  30  NfHz  liceeses  in 
markets  with  a  combiaHd  population 


Mahrg  not  n;iore  than  50  millJo!:.  The 
sp(?ciflr;  lirenses  on  which  the  bidder 
subriMts  h'.\s  may  vary  from  round  to 
nnmd,  biit  t.h-.'  total  MHz-p<^  cuiiing 
(P.nn<Tf  tJH  o.\.  eetlsHi  in  an-y  single  .-niinci 
t  Dt^fa;i;t  P»:.".,iiry 

34.  lu  the  Seronti  Report  ojid  OHer 
the  Com:7iis.s).')n  imposed  a  dnianlt 
penalty  for  wit?idrawing  a  bid  afier  a 
simuitaner.u.s  multiple  round  auctiun 
has  closed.""  This  default  penalty  was 
f.et  at  3  percent  cf  the  amount  of  the 
winning  bid  the  next  time  the  licease  13 
offered  by  the  Coaraissioo.  or  3  percent 
of  ti:e  amouKt  of  the  deiaalting  bidder's 
bid.  -^ic'nevw  is  less.  The  defauh 
penalty  would  be  imposed  in  addition 
to  the  bid  withdrawal  penalty,  which 
was  s<>t  at  the  difference  between  the 
amount  bid  and  the  amount  of  the 
subsequent  winning  bid.  We  stated  that 
the  default  penalty  was  in^tnded  to 
provide  an  int  entive  for  bidders  who 
wished  to  withdraw  iheir  bids  to  do  so 
before  the  close  of  the  auctjun.  We 
stated  that  ssach  a  pe.ialty  was 
appropriate  because  a  withdrawal  thai 
ore  urs  aftpr  an  aurlioc  closes  is  likely 
to  be  more  hann.'ij!  than  one  that  occiixs 
before  closL-ig.  We  staled  that  if  3 
withdrawal  occurs  after  the  aucUon 
closes,  other  bidders  will  have  httle 
opp(jrt unity  to  revise  their  strategies, 
and  the  likelihood  will  be  lower  that  the 
licenses  will  be  awarded  to  those  who 
value  them  most.  We  also  stated  that 
default  imposes  oa  the  goveromect  the 
extra  costs  of  re-auctiomng  the  license. 

35.  Petiiioa.  AIDE  a.sserts  that  the 
default  penalty  will  produce  a  windfall 
to  the  Treasury  if  the  winning  bid 
exceeds  the  defaulting  bid  by  more  than 
3  perr.enL^'  AIDE  states  that  the 
defaulting  bidder  should  pay  ao  penalty 
if  the  second  bid  exceeds  the  defaulting 
bid  by  3  percent  or  more,  and  that  if  the 
second  bid  exceeds  the  defaulting  bid 
by  less  than  3  percent,  the  defaulting 
bidders  penalty  shcHild  be  the 
difference  between  the  second  winning 
bid  and  103  percent  of  the  dei^uitinc 
bid. 

36.  Discussion.  We  beheve  that  it  j,s 
appropriate  to  charge  the  full  3  percent 
default  penalty  in  addition  to  the  bid 
withdrawal  penalty  whether  or  not  the 
winning  bid  in  the  second  auction 
exceeds  the  defaulting  bid.  As  we  staletl 
in  the  Second  Report  aiid  Order,  the 
function  of  the  default  penalty  is  to 
encourage  bidders  who  plan  to 
withdraw  their  bids  to  do  so  before  the 
close  of  t^e  auction.'-  The  additional 
costs  to  the  Commission  and  lo  other 


bidders  of  aurtiomr.^  the  licenv!  .i 
second "tiire.  fc-d  the  i.nrreased 
iikelihoofl  that  the  iicpRse  will  r^it  hf 
won  by  the  bid4!«r  who  vsh^es  it  mfwl. 
are  i.ncurred  us  a  cc>::seqi.en'-e  of  dwiauH 
regardless  of  the  levf  1  -jf  the  bids.  Ex^ry 
if  the  win.njnp  bid  is  .ligbtr  than  th** 
defaulting  b*d,  we  haw  no  rejiscn  'o 
b»^lieve  that  it  is  higher  thar  ;b»? 
winning  bid  woaJd  have  t>e<.n  h^d  f.hf 
defaulting  bidder  withdrawn  beTurn  ihf 
clore  of  the  auction,  nor  have  w«?  ;vii:,-Tio 
to  beheve  that  a  high  winning  bid 
compensates  for  the  cadersrayc  effects 
of  default  ConseqcentK.  we  retain  th«» 
default  penalty  as  set  ktrtJi  in  th«? 
Second  Report  a:.-.d  IJrrier. 

F.  Disclosure  cf  Bidding  InformaTion 

37.  In  the  Settmd  B^port  aad  Cktier 
the  Commission  recognized  the 
informational  benefits  'o  be  gainrd  fnw:. 
releasing  bidder  identities  duiing  s.n 
auction,  but  conrUided  that  such 
information  should  not  be  reieaiwd 
iiecause  "th-?  risk  of  collusion  and 
strategic  manipulatioa  &utw«ighs  rhe 
benefits  of  the  additional  infojoiitica  " 
Instead  the  Currunissian  adopted  an 
intermediate  approach  pursuant  to 
which  the  bidder  identification  nun:b«Ts 
and  bid  aciounts  for  each  bidder  will  bf- 
released  at  the  end  of  each  round  uf 
bidding.  This  approach  provides 
bidders  with  usehd  infonnatioa  witiiiwit 
incurring  excessive  risks  of  coiluswai 
and  strategic  manipulation.'^ 

38.  Petiijons.  GTE  and  Southwestern 
Bell  request  that  the  identities  of 
bidders  be  released  during  the  coarse  of 
the  aucticn.  GTE  requests  that  the 
identity  of  the  bidder  associated  with 
each  biddci  identiEcation  number  be 
disclosed  duricg  the  bidding  proces!.."* 
SBC  states  that  the  Commission  shoidd 
announce  both  the  identity  of  the 
highest  bidder  and  the  bid  amount  for 
each  round  of  the  auction.^^  gtE  argue^ 
that  a  bidtier  must  construct  a  stratt^y 
based  on  its  own  valuatioa  of  the 
spectrum  as  well  as  estimates  of  its 
competitors'  valuations  and  past  bid.s, 
and  that  a  funda^Tiental  component  ui 
this  exercise  is  knowledge  of  who  the 
competitors  are.  GTE  notes  that  the 
Commission's  sole  jusliQcation  for  wA 
furnishing  information  about  the 
identity  of  bidders  is  a  concern  f^r 
collusion,  and  sta:^  thai  the  Second 
Report  and  Order  includes  other 
intf:hainsnas  for  minimizing  collusion 
GTS  states  that  increases  in  a-.-ailable 
information  raise  the  level  of 
competition  and  the  efficiency  of 

lif  ense  assignments,  and  that  acuis^  to 


«W.  at  I*. 
""Id.  at  I  >. 


'•  S^^nmt  fh-paet  and  Odkn- .«  f  ts* 


•WditiaHi 
'*CTh.9tibtUmHt*~*. 
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bidder  identification  information  may 
increase  revenue  from  the  auction 
process  while  ensuring  award  to  the 
bidder  who  most  highly  values  the 
license.'*  SBC  argues  that  the  decision 
to  keep  winning  bidder  identities  secret 
creates  an  opportunity  for  collusive 
behavior  because  cartels  could 
coordinate  activities  and  pimish 
violators  without  detection.  SBC  notes 
that  if  the  identity  of  all  bidders  is 
known,  the  Commission  and  bidders 
need  not  be  concerned  with  protecting 
bidders'  identity.  SBC  states  that 
knowing  who  the  successful  bidders  are 
affects  other  bidders'  ability  to  assess 
the  acciu-acy  of  their  valuation  of  the 
spectrum  and  allows  them  to  ascertain 
that  an  aggregation  of  licenses  is 
•  underway  which  might  pose  a 
competitive  threat.  MCI  states  that 
because  of  the  potential  for  bidder 
collusion  and  strategic  manipulation, 
bidder  identities  should  not  be 
revealed. '■' 

39.  Discussion.  Arguments  in  favor  of 
disclosing  bidder  identities  primarily 
turn  on  the  value  of  the  information  in 
improving  the  quality  of  bids.  Some 
auction  experts  argue  that  bidders' 
estimates  of  license  values  can  be 
improved  by  comparing  them  to  the 
valuations  of  their  competitors.'^ 
Bidders'  valuations  of  licenses  may  also 
be  highly  dependent  on  knowing  the 
identity  of  neighboring  carriers, 
especially  regional  leaders  and 
competitors,  and  on  knowing  the 
manner  in  which  complementary 
licenses  are  likely  to  be  used  and  the 
compatibility  of  standards  both  inside 
and  outside  their  desired  service  areas. 
Maximizing  information  available  to 
bidders  may  increase  bids  by  decreasing 
bidders'  incentives  to  reduce  their  bids 
to  avoid  the  "winner's  curse."  the 
tendency  for  the  bidder  who  most 
overestimates  the  value  of  the  item  for 
sale  to  win  an  auction.  Reveahng  bidder 
identities  may  facilitate  awarding 
licenses  to  those  who  value  them  most 
highly  by  providing  more  information  to 
bidders.  More  accurate  valuation  of 
licenses  by  bidders  can  thus  improve 
the  efficiency  of  license  assignments.  In 
addition,  publicly  disclosing  the 
identity  of  other  bidders  may  encourage 
vigorous  bidding  for  licenses.  Releasing 
bidder  identities  may  increase  interest 
in  and  media  coverage  of  the  auctions 

40.  Our  experience  with  the  first 
narrowband  PCS  auction  showed  that 
preventing  bidder  identities  from  being 


revealed  can  be  extremely  difficult.  In 
addition,  if  some  but  not  all  bidders 
know  other  bidders'  identities,  those 
bidders  have  an  advantage  in  the  quality 
of  information  available  to  them  and  in 
the  potential  ability  to  thwart  others' 
bidding  strategies.  Concealing  bidder 
identities  may  give  an  advantage  to 
larger  bidders  that  have  the  resources  to 
devote  to  discovering  other  bidders' 
identities. 

41.  As  we  noted  in  the  Second  Report 
and  Order,  however,  releasing  the 
identities  of  high  bidders  may  foster 
strategic  manipulation,  such  as  bidding 
up  the  prices  of  licenses  needed  by 
rivals,  and  may  facilitate  collusion.'^ 
Some  auction  experts  argue  that 
anonymity  makes  it  harder  to  target  a 
firm  for  strategic  hold-up  because  the 
bidding  and  aggregation  strategies  of 
speciSc  competitors  cannot  be  easily 
detected. 8°  Concealing  bidder  identities 
makes  initiating  collusive  arrangements 
during  the  course  of  an  auction  more 
difficult  because  bidders  will  not  easily 
be  able  to  identify  the  parties  against 
whom  they  are  bidding,  unless  those 
parties  voluntarily  reveal  their 
identities.  On  the  other  hand. 
Concealing  bidders'  identities  may  not  ^ 
be  critical  to  preventing  collusion 
during  an  auction;  existing  antitrust 
laws  and  the  FCC's  collusion  rules 
should  be  adequate  to  prevent  collusive 
conduct.  In  any  event,  under  an 
anonymous  bidding  scenario,  if  bidders 
want  tacollude  they  can  simply 
disclose  their  bidder  identification 
numbers  to  one  another  before  the 
auction. 

42.  Because  of  the  advantages  of 
providing  more  information  to  bidders 
and  the  difficulties  involved  in  ensuring 
that  bidder  identities  remain 
confidential,  we  will  generally  release 
the  identities  of  bidders  before  each 
auction.  However,  we  recognize  that 
experts  disagree  on  the  potential  for 
knowledge  of  bidders'  identities  to 
facilitate  collusion  and  other  strategic 
behavlDr.  Consequently  we  wish  to  have 
the  fldxibility  to  conceal  bidder 
ide.ntitic-s  if  further  experience  shows 
that  it  would  be  feasible  and  desirable 
to  do  so.  We  may  also  wish  to  test  the 
effects  of  releasing  identities  of  bidders. 
Consequently  we  are  reserving  the 
option  to  withhold  bidder  identities  on 
an  auction-by-auction  basis.  If  we 
decide  to  withhold  bidder  identities  for 
a  particular  auction,  we  will  announce 
that  decision  by  a  service-specific 


'•GTE  Petition  at  5-6. 

"  MCI  Comments  at  3. 

■*  See  e.g.  comments  of  PacBell  on  NPRM. 
Attachment  by  Paul  R.  Milgromand  Robert  B. 
Wilson  at  21. 


■"'  Second  Report  and  Order  at  1 1 58. 

""Comments  of  NYNEX  on  NPR.M.  attachment  by 
Robert  C.  Harris  and  Michael  L.  Katz,  "A  Public 
Interest  Assessment  of  Spectrum  Auctions  for 
Wireless  Telecommunications  Ser\  ices"  at  9. 


auction  Order.  We  will  announce  by 
Public  Notice  prior  to  each  auction 
whether  the  identities  of  bidders  will  be 
made  public  in  that  auction. 

G.  Standby  Queue 

43.  Petition.  GTE  states  that  for  10 
MHz  blocks  in  broadband  PCS  the 
Commission  should  adopt  the  "standby 
queue"  bidding  mechanism  considered 
in  experiments  sponsored  by  the 
National  Telecommunications  and 
Information  Administration  and 
conducted  at  the  Califoitiia  Institute  of 
Technology.^*  The  standby  queue 
allows  parties  seeking  individual 
licenses  to  coordinate  their  bids  in  order 
to  beat  a  bid  for  a  combination  of 
licenses.  GTE  asserts  that  the  standby 
queue  would  allow  bidders  seeking  to 
combine  smaller  blocks  into  a  larger  set 
of  frequencies,  or  to  combine  blocks  on 

a  geographic  basis,  to  obtain  information 
about  the  status  of  bidding  that  would 
permit  them  to  bid  rationally  and 
efficiently. 

44.  Discussion.  The  standby  queue  is 
a  mechanism  to  be  used  in  conjunction 
with  combinatorial  auctions.  In  the  Fifth 
Report  and  Order  we  concluded  that  the 
disadvantages  of  combinatorial  bidding 
were  likely  to  outweigh  the  advantages 
for  auctions  of  broadband  PCS  licenses, 
and  we  adopted  simultaneous  multiple 
round  bidding  as  our  auction 
methodology  for  broadband  PCS 
licenses.  Nevertheless,  we  left  open  the 
option  to  use  combinatorial  auctions  if 
simultaneous  multiple  round  auctions 
do  not  result  in  efficient  aggregation  of 
Ucenses,  and  if  there  are  significant 
advances  in  the  development  of 
combinatorial  aucUons.^^  Although  we 
have  no  current  plans  to  use 
combinatorial  auctions,  i/  in  the  future 
we  do  adopt  such  an  auction 
methodology  we  will  consider  the  iise  of 
a  standby  queue  mechanism. 

H.  Fihng  Fees 

45.  Petition.  William  E.  Zimsky 
(Zimskyj  states  that  the  rule  imposing 
filing  fees  for  the  filing  of  short-form 
applications  for  auctions  should  be 
deleted. 33  Zimsky  asserts  that  because 
there  is  no  provision  in  47  U.S.C. 

§  15a(g)  for  imposing  the  filing  fee  for 
the  new  short-form  application,  the 
Commission  lacks  the  statutory 
authority  to  impose  such  a  fee.  Zimsky 
also  asserts  that,  even  if  the  Commission 
has  such  statutory  power,  to  impose  a 
filing  fee  on  all  bidders  is  unreasonable 
because  the  filing  fee  was  designed  to 
recoup  the  costs  of  fully  processing  the 


8' GTE  Petition  at  13-14. 

»^  Fifth  Report  and  Order  atf  35. 

»^See  William  E.  Zimsky  Petition. 
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application.  Since  only  auction  winners 
will  submit  long-fonn  applications  and 
have  their  applications  scrutinized,  the 
losing  bidders  do  not  receive  this 
service.  Consequently,  the 
Commission's  proposed  scheme  is 
unconstitutional,  he  argues,  because  a 
user  fee  which  is  not  reasonably  related 
to,  or  a  fair  approximation  of,  the  cost 
incurred  by  the  government  in 
providing  the  service  for  which  the  fee 
is  assessed,  effects  a  taking  of 
applicants'  property  without  just 
compensation,  in  violation  of  their  fifth 
amendment  rights.  Zimsky  cites  Webb's 
Fabulous  Pharmacies,  Inc.  v.  Beckwith, 
449  U.S.  155, 163  (1980);  United  States 
V.  SpenyCorp..  493  U.S.  52,  60  (1989) 
in  support  of  his  argument. 

46.  Discussion.  The  Commission  has 
requested  express  statutory  authority  to 
impose  section  8  application  fees  for 
short-form  apphcations.  In  the  absence 
of  such  express  authority,  we  do  not 
currently  impose  fees  for  short-form 
applications.  However,  long-form 
applications  in  most  services  are  subject 
to  fees  imder  section  8.  Consequently 
we  find  Zimsky's  petition  to  be  moot, 
and  we  dismiss  it. 

I.  Waiver  Requests  in  Short-Form 
Applications 

47.  Cable  &  Wireless,  Inc.  (CWI)  asks 
that  the  Commission  reconsider  its  rules 
that  appear  to  mandate  dismissal  of  the 
short-form  application  (Form  175)  that 
do  not  certify  compliance  with  the 
foreign  ownership  provision  of  Section 
310  of  the  Communications  Act, 
notwithstanding  the  filing  of  a  request 
for  waiver  or  other  relief. 8*-CWI  asserts 
that  the  Commission  should  permit 
participation  at  auction  where  the 
applicant  certifies  to  the  pendency  of 
such  a  waiver  request.  In  considering 
the  acceptance  for  filing  of  short-form 
applications,  the  Commission  will 
accept  certifications  that  state  that  a 
request  for  waiver  or  declaratory  ruling 
concerning  the  requirements  of  section 
310ispending.8S 

J.  Rules  Prohibiting  Collusion 

48.  In  order  to  prevent  collusion  in 
bidding,  the  Commission  in  the  Second 
Report  and  Order  stated,  •  *  •  bidders 
will  be  required  to  identify  on  their 
short-form  applications  any  parties  with 
whom  they  have  entered  into  any 


"See  petition  of  CWI. 

•'On  January  5. 1994.  CWI  also  filed  a  petition 
seeking  a  declaratory  ruling  that  the  public  interest 
warrants  grant  of  common  carrier  radio  license 
applications  to  U.K.  citizens  and/ or  corporations 
that  possess  ownership  interests  in  excess  of  the 
foreign  ownership  benchmarks  in  Section  310(b)(4) 
of  the  Communications  Act  We  expect  to  address 
the  merits  of  this  petition  in  a  separate  Declaratory 
Ruling. 


consortium  arrangements,  joint 
ventures,  partnerships  or  other 
agreements  or  understandings  which 
relate  in  any  way  to  the  competitive 
bidding  process.  Bidders  will  also  be 
required  to  certify  on  their  short-form 
applications  that  they  have  not  entered 
into  any  explicit  or  implicit  agreements, 
arrangements  or  imderstandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bid,  bidding  strategies  or  the  particular 
properties  on  which  they  will  or  will 
not  bid  •   •  *.  After  such  applications 
are  filed  and  prior  to  the  time  that  the 
winning  bidder  has  made  its  required 
down  payment,  all  bidders  will  be 
prohibited  from  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies  with  other 
bidders,  unless  such  bidders  are 
members  of  a  bidding  consortium  or 
other  joint  bidding  arrangement 
identified  on  the  bidder's  short  form 
application.** 

49.  Petition.  BET  Holidays,  Inc.  (BET) 
states  that  the  above  requirements 
prevent  bidders  fi-om  entering  into  any 
new  agreements,  joint  ventures  or 
similar  arrangements  with  other  entities 
after  filing  a  short-form  application. «' 
BET  claims  that  as  a  consequence 
bidders  may  be  locked  into  bidding 
arrangements  significantly  before  the 
commencement  of  the  auctions,  and 
v«ll  be  unable  to  modify  their  bidding 
strategies,  consult  with  experts  or 
others,  or  enter  into  alliances  with  new 
parties  any  time  after  the  filing  of  the 
short-form  application.  BET  states  that 
the  collusion  rule  is  an  unrealistic 
constraint  on  lawful  business  behavior. 
For  example,  according  to  BET,  if  a 
company  does  not  identify  affiliates  or 
others  with  whom  it  must  consult,  the 
company  would  be  forbidden  from 
soliciting  research,  sharing  resources,  or 
discussing  its  bids  until  after  the 
winning  bidder  tenders  its  down 
payment. 8»  BET  requests  that  the 
Commission  rely  on  antitrust  law  as  a 
safeguard  against  collusion. 

50.  Discussion.  While  we  intend  to 
rely  primarily  on  the  antitrust  laws  to 
prevent  bidding  collusion,  we  believe 
that  the  anticollusion  rules  in  the 
Second  Report  and  Order  will  provide 
an  important  tool  that  will  enable  the 
Commission  to  detect,  prevent,  and 
punish  collusion.  To  prevent  and  detect 
collusion,  we  believe  that  it  is  important 
to  have  clearly  stated  rules  concerning 
the  entities  with  whom  commimication 
about  bidding  strategies  is  permissible. 


••  Second  Report  and  Order  \  225. 
•'BET  Petition  at  10. 
••Id.  at  11. 


The  requirement  that  an  entity  identify- 
at  the  time  of  the  short-form  application 
those  affiliates,  or  others  with  whom  it 
has  agreements  concerning  bidding,  and 
the  prohibition  of  communication 
concerning  bidding  with  entities 
identified  by  other  bidders,  serve  this 
purpose  and  are  not  particularly 
burdensome.  Similarly,  prohibiting 
additional  agreements  and  alliances 
concerning  bidding  between  applicants 
bidding  for  the  same  licenses,  after 
applications  have  been  filed  and  the 
identities  of  all  applicants  are  known, 
seems  a  prudent  deterrent  to  collusion 
that  should  have  only  a  minimal  and 
temporary  effect  on  bidders'  flexibility. 
We  wish  to  make  explicit  our  intention 
that  the  prohibition  extend  to  post- 
apphcation  settlement  agreements  and 
discussions  concerning  settlement 
agreements. 

51.  We  do  believe,  however,  that  our 
prohibition  on  communication  among 
bidders  and  formation  of  agreements 
among  bidders  after  applications  have 
been  filed  may  have  been  excessively 
broad  in  that  it  includes 
communications  and  agreements  with 
bidders  who  are  not  bidding  against 
each  other,  and  so  may  prevent  useful 
agreements  that  have  no  effect  on  the 
competitiveness  of  bidding. 
Consequently,  we  are  modifying  our 
collusion  rules,  which  currently 
prohibit  bidders  from  communicating 
with  another  after  short-form 
applications  have  been  filed  regarding 
the  substance  of  their  bids  or  bidding 
strategies  and  which  also  prohibit 
bidders  from  entering  into  consortium 
arrangements  or  joint  bidding 
agreements  of  any  kind  after  the 
deadline  for  short-form  applications  has 
passed.  In  order  to  permit  certain 
bidders  to  respond  to  higher  than 
expected  license  prices  by  combining 
their  resources  during  an  auction,  we 
will  now  permit  bidders  who  have  not 
filed  Form  175  applications  for  any  of 
the  same  licenses  to  engage  in 
discussions  and  enter  into  bidding 
consortia  or  joint  bidding  arrangements 
during  the  course  of  an  auction.  We 
conclude  that  where  bidders  have  not 
applied  for  any  of  the  same  licenses 
there  is  httle  risk  of  anticompetitive 
conduct  and  therefore  we  believe  that  it 
is  appropriate  to  relax  our  collusion 
rules  to  permit  bidders  in  this  context 
to  have  great  flexibility  to  increase  their 
comjjetitiveness  in  the  auction  by 
combining  their  resources,  provided 
that  no  change  of  control  of  any 
applicant  takes  place. 

52.  In  addition,  we  now  believe  that 
entering  into  consortium    Tangements 
or  adding  equity  partners  during  an 
auction  may  have  a  useful  effect  in 
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enabling  bidders  to  acquire  the  capital 
necessary  to  bid  successfully  for 
licenses.  We  have  concluded  that 
formation  of  ctmsortia  or  changes  in 
ownership  after  the  filing  of  short-form 
applications  will  not  necessarily  have 
anticompetitive  efEects,  provided  they 
do  not  involve  parties  that  might  have 
bid  against  each  other  and  do  not  result 
in  a  change  in  control  of  the  applicant. 
Consequently,  we  wish  to  modify  our 
rules  regarding  amendments  to  short- 
form  applications.  As  a  result  of  our 
experience  in  the  nationwide 
narrowband  PCS  auctiouj  we  believe 
that  it  is  neces;sary  to  allow  applicants 
to  amend  their  FCC  Form  1 75 
appUcations  to  make  ownership  changes 
after  the  filing  deadline  has  passed. 
provided  such  changes  do  not  result  in 
a  change  in  control  of  the  applicant. 
Permitting  such  amendments  will 
provide  bidders  with  flexibility  to  seek 
additional  capital  after  applications 
have  been  filed,  whole  ensuring  that  the 
real  party  in  interest  does  not  change. 
Accordingly,  we  will  modify  Section 
1.2105(c)  to  permit  applicants  to  amend 
their  FCC  Form  175  applications  to 
reflect  ownership  changes  that  do  not 
result  in  a  change  in  control  of  the 
applicant,  provided  the  parties  have  not 
filed  Form  175  appUcations  for  any  of 
the  same  Ucenses.  Such  changes  shall 
not  be  regarded  as  major  amendments  to 
an  application,  provided  they  do  not 
result  in  a  transfer  of  control  of  the 
license  or  the  applicant  and  do  not 
change  control  of  the  company. 

53.  Situations  may  arise  in  which  an 
apphcant  has  some  common  ownership 
interest  with  another  bidder.  We  wish  to 
clarify  that,  unless  that  other  entity  is 
expressly  identified  as  an  entity  with 
whom  the  applicant  has  an  agreement 
concerning  bidding,  we  will  prohibit 
communication  concerning  bidding 
with  that  bidder,  as  described  in  the 
Second  Report  and  Order,  even  if  the 
other  bidder  is  identified  on  the 
applicant's  short  form  application  as 
having  some  conunon  ownership 
interest  with  the  applicant.  We  will 
retain  the'anti collusion  rule  as  set  forth 
in  the  Second  Report  and  Order,  with 
these  clarifications. 

K.  Information  Disclosure  by  Applicants 
and  Licensees 

54.  Petitions.  Two  petitions  deal  with 
the  amount  of  information  auction 
participants  are  required  to  disclose. 
GTE  requests  that  the  Commission 
require  applicants  to  provide  full 
ownership  disclosure  in  their  short  form 
appUcations.*"  GTE  asserts  that  by 
enabling  the  Commission  and 


competing  appUcants  to  assess  the 
legitimacy  of  auction  applicants,  full 
disclosure  facilitates  the  award  of 
licenses  to  qualified  and  eUgible  service 
providers.  According  to  GTE.  full 
disclosure  also  promotes  open  and 
informed  bidding  decision. 

55.  SBC  asks  that  the  Commission 
minimize  requirements  for  disclosure  of 
information  upon  transfer  of  licenses.^ 
SBC  states  that  the  point  of  transfer 
disclosures  is  to  "prevent  unjust 
enrichment  as  a  result  of  the  methods 
employed  to  issue  licenses  and 
permits."""  SBC  assserts  that  rules 
designed  to  prevent  unjust  enrichment 
should  be  solely  applicable,  if  at  all,  to 
designated  entities  that  receive  special 
accommodations,  since  the  risk  of 
unjust  enrichment  is  high  only  in 
auctions  where  such  special 
accommodations  are  provided.  SBC 
asserts  that  Lhe  formation  of  reasonable 
and  efficient  alliances  would  be 
discouraged  by  the  mandate  to  expose 
the  details  of  the  alliance  to 
competitors.  SBC  particularly  objects  to 
the  requirement  that  any  management 
agreements  or  consulting  contracts  be 
filed.  SBC  seeks  clarification  that  the 
disclosure  requirements  will  apply  only 
to  the  licensees  which  either  have  not 
begun  to  offer  service  or  have  only 
offered  service  for  some  minimal  period 
of  time. 

56.  Discussion.  With  respect  to 
ownership  disclosure  in  short-form 
applications,  in  the  Second  Report  and 
Order  wfe  decided  to  require  appUcants 
to  furnish  only  minimal  information  in 
short-form  appUcations  and  bidder 
certifications  prior  to  auctions  in  order 
to  reduce  administrative  burdens  and 
minimize  the  potential  for  delay.^^ 
Further  ownership  disclosure 
requirements,  however,  were  adopted 
on  a  service  specific  basis  in  later 
Reports  and  Orders.^^  We  believe  that 
GTT's  concerns  are  fully  met  by  these 
requirements. 

57.  As  for  transfer  disclosure 
requirements.  Congress  in  the  Budget 
Act  required  us  to  develop  and  test 
alternative  auction  designs.^^  We  noted 
in  the  Second  Report  and  Order  that  in 
addition  to  allowing  detection  of  unjust 
enrichment,  transfer  disclosure 
requirements  would  provide  data 
necessary  for  evaluation  on  our  auction 
designs.*'  We  noted  that  the  reporting 
requirements  would  allow  us  to  monitor 


•■'GTE  Petition  al  2-4. 


«»  SBC  Petition  at  6-8. 
*"  Id.  dt  e  [citing  47TJ.S.C.  §  309(j)(4)(E)3. 
''-  Second  Report  and  Order  Bl  ^165. 
"•^  See  Third  Beport  and  Order,  Appendix  at  13; 
Fifth  depart  and  Order  aX  162. 
*•  47  use.  309(j)(3). 
*"  SfTOrtd  Report  and  Order  at  ^  2 1 4. 


our  compliance  with  the  Congressional 
directive  in  Section  309(j)(3)(B)  to 
ensiu^  that  "new  and  ixmovative 
technologies  are  readily  accessible  to 
the  American  people  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  Ucenses  among  a  wide 
variety  of  applicants.  •  *  *."8«The 
information  will  be  useful  in  meeting 
our  statutory  obligation  to  report  to 
Congress  on  the  outcome  of  the 
auctions.^^  The  information  we  acquire 
from  transfer  disclosures,  including 
purchase  price  £uid  other  aspects  of  the 
sale  contracts  and  management 
agreements,  will  enable  us  to  determine 
the  ultimate  distribution  of  licenses  and 
the  value  of  the  spectrum  for  particular 
uses,  and  will  permit  comparisons 
between  licenses  awarded  with  and 
without  designated  entity  provisions. 
Such  analyses  require  collection  of  data 
from  all  licensees,  not  just  fi-om 
designated  entities  or  those  who  have 
not  begun  to  offer  service  or  have  only 
offered  service  for  a  short  period  of 
time.  As  we  stated  in  the  Second  Report 
and  Order,  we  do  not  expect  the  transfer 
disclosure  requirements  to  be 
burdensome  to  licensees  because  the 
documents  to  be  submitted  will  have 
been  prepared  for  other  purposes  in  any 
event.  Moreover,  parties  may  request 
confidential  ti-eatment  of  competitively 
sensitive  information  pursuant  to 
§§  0.457  and  0.459  of  our  Rules."*   - 
Consequently  we  will  retain  transfer 
disclosure  requirements  for  all  transfers 
of  licenses  obtained  by  competitive 
bidding. 

L.  Application-Processing  Rules 

58.  In  the  NPRM  in  this  proceeding 
the  Commission  stated: 

In  order  to  avoid  needless 
dupUcation,  we  propose  that  the 
following  general  filing  and  processing 
rules  apply  to  all  PCS:  Sections  22.3- 
22.45  and  22.917(f).  and  22.9ia-22.945, 
47  CFR  22.3-22.45,  22.917(0,  and 
22.918-22.945.  For  those  PCS 
applicants  who  file  on  Form  574,  we 
believe  that  §§90.113-90.159  of  our 
rules,  47  CFR  90.113-90.159,  could  be 
used  to  process  those  applications  with 
appropriate  modifications."* 

59.  Petition.  AIDE  asserts  that  the 
Commission  acted  improperly  in 
proposing  substantive  PCS  application-  " 
processing  rules  in  the  NPRM  because, 

it  argues,  such  rules  are  outside  the 
scope  of  this  rulemaking,  which  is 
limited  1o  implementation  of  the 


'"^W.  at  1215. 

"  See  Budget  Act.  47  U.S.C.  8  309())(2). 
"  Second  Report  and  Order  at  1215,  citing  47 
CFR  0.457.  0.459. 
»«.VPRM  at  11 28. 
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competitive  bidding  requirements  of 
§390(j)  of  the  Communications  Act.'"" 
AIDE  argues  that  the  Commission's 
proposal  of  application-processing  rules 
is  legally  insufficient  to  constitute  a 
valid  notice  of  proposed  rules,  and  that 
some  of  the  rules  cited  have  no 
immediate  applicability  to  PCS  service 
AIDE  asserts  that  in  the  Second  Report 
and  Order  the  Commission  failed  to 
respond  to  the  merits  of  the  arguments 
concerning  filing  and  processing  rules 
in  AIDE'S  comments  on  the  NPRM. 
AIDE  concludes  that  the  Commission 
needs  to  issue  a  supplemental  Notice  of 
Proposed  Rulemaking  to  adopt  license- 
processing  rules  for  PCS. 

60.  Discussion.  The  competitive 
bidding  process  is  a  means  of  assigning 
licenses,  and  rules  and  procedures  for 
processing  of  hcense  application  are  an 
integral  and  necessary  part  of  that 
process.  The  Commission  adopted  few 
filing  or  processing  rules  in  the  Second 
Report  and  Order  Those  rules  that  the 
Commission  did  adopt  pertaining  to  the 
filing  and  processing  of  applications 
and  certifications  were  clearly  proposed 
in  the  NPRM.'oi  The  rules  to  which 
AIDE  refers  were  adopted  not  in  the 
Second  Report  and  Order  but  in 
subsequent  Orders  establishing  auction 
rules  for  specific  services.  1°^  vve 
address  AIDE'S  petition  relating  to  those 
rules  either  in  the  Orders  in  which  they 
were  adopted  or  in  reconsiderations  of 
those  Orders.  103 

M.  Financial  Qualifications 

61.  In  the  Second  Report  and  Order. 
the  Commission  stated  that  applicants 
filing  short  form  apphcations  would  be 
required  to  certify  that  they  are 
financially  qualified  pursuant  to  Section 
308fb)  pf  the  Communications  Act.  The 
applicants  would  also  be  required  to 
certify  that  they  satisfy  any  financial 
qualification  requirements  for  the 
service  in  question. '°^ 

62.  Petition.  AIDE  states  that  applying 
competitive  bidding  and  payment 
requirements-in  addition  to  existing 
financial  qualification  requirements 
disadvantages  designated  entities,  who 
have  historically  been  constrained  bv 
difficulties  in  capital  formation  and 
financing.  AIDE  reGonij/unds  mat  short- 
form  applications  not  require  and 
certification  of  financial  qualification.  If 
an  application  become  mutually 
exclusive,  according  to  AIDE,  the 
applicant's  payment  of  its  winning  bid 


'""AIDE  Petition  al  2&-21. 
""  See  Second  Report  and  Order  a;  H 1 64- 1  r>H 
.VPRW  at  1196-101. 

'"■'  See  Third  Report  and  Order  at  141 .  n  1 8.  Fif:.h 
Report  and  Order  at  183. 

""  See  Fifth  Report  and  Order  at  183. 
"**S«-onc/  Report  and  Order  a'.  1  Idh 


would  demonstrate  that  it  was 
financially  qualified.  If  the  application 
did  not  become  mutually  exclusive, 
then  the  apphcant  should  have  a  short 
period  in  which  to  file  any  required 
demonstration  of  financial 
qualifications  by  amendment.'"* 

63.  Discussion.  We  believe  that,  in 
order  to  prevent  the  delay  in  bringing 
service  to  the  public  that  might  be 
occasioned  by  bankruptcies  or  bv 
prolonged  financial  negotiations,  it  is 
important  to  require  licensee  to  have  the 
financial  ability  to  construct  and  operate 
a  system  in  addition  to  being  able  to 
purchase  the  license.  Consequently  we 
will  continue  to  require  applicants  to 
certif>'  on  their  short-form  applications 
that  they  meet  any  existing  financial 
qualification  requirements  of  the 
services  in  which  hcenses  are 
auctioned.  We  will  not,  however, 
impose  additional  showings  of  financial 
qualification  as  part  of  the  auction 
process. 

IV.  Designated  Entities 

.\.  Introduction 

64.  Several  provisions  of  the  Budget 
Act  address  participation  by  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  women  and 
minorities  (referred  to  collectively  as 
"designated  entities")  in  the 
competitive  bidding  process  and  in  the 
provision  of  spectrum -based  services. 
Specifically,  Section  309(j)(4)(D)  of  the 
Act.  provides  that,  in  prescribing 
competitive  bidding  regulations,  the 
Commission  shall,  inter  alia,  ensure  that 
small  businesses,  rural  telephone 
companies,  and  businesses  owned  bv 
members  of  minority  groups  and  women 
are  given  the  opportunity  to  participate 
in  the  provision  of  spectrum-based 
services,  and,  for  such  purposps. 
consider  the  use  of  tax  certificates, 
bidding  preferences,  and  other 
procedures  *    *   •  iot> 

In  addition,  section  309(i](3j(B). 
provides  that  in  establishing  ehgibihtv 
criteria  and  bidding  methodologies  the 
Commission  shall  seek  to  promote  the 
objectives  of  "economic  opportunity 
and  competition  and  ensurje)  that  new 
and  innovative  technologies  are  readily 
accessible  to  the  American  people  by 
avoiding  excessive  concentration  of 
licenses  and  by  disseminating  licenses 
among  a  wide  variety  of  applicants.    . 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.  "  To  promote  these 
objectives,  section  309(j)(4)(A)  expressly 


states  that  the  Commission  is  required 
"to  consider  *   •   "  alternative  payment 
schedules  and  methods  of  calculation, 
including  lump  sums  or  guaranteed 
installment  payments,  with  or  without 
royahy  payments,  or  other  schedules  or 
methods."  i"~ 

65.  In  the  Second  Report  and  Order 
we  adopted  a  broad  menu  of  provisions 
that  the  Commission  might  employ  to 
implement  these  statutory  provisions. 
We  adopted  general  provisions  and 
eligibility  rules  designed  to  ensure  that 
small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and/or 
women  w'ere  afforded  the  opportunity  lo 
participate  in  both  the  competitive 
bidding  process  and  in  the  provision  of 
spectrum-based  services.  SpecificalK . 
we  provide  that  small  businesses 
(including  those  owned  by  women  and/ 
or  minorities  and  rural  telephone 
companies)  that  are  winning  bidders  for 
certain  blocks  of  sf>ectrum  could  pav  in 
installments  over  the  term  of  their 
licenses.  We  also  indicated  that  rural 
telephone  companies  may  be  eligible  fur 
bidding  credits  for  licenses  obtained  in 
their  service  areas  if  they  make  an 
additional  infrastructure  build-our 
commitment  beyond  any  existing 
performance  requirements.  We 
indicated  that  bidding  credits  may  be 
available  to  designated  entities  on 
certain  frequency  blocks.  In  addition, 
we  retained  the  option  of  establishing 
set-aside  spectrum  in  certain  services,  .n 
which  e.ligibihty  to  bid  may  be  limited 
to  some  or  all  designated  entities 
Finally,  we  stated  that  we  would 
consider  the  use  of  tax  certificates  as  a 
means  of  creating  incentives  both  for 
designated  entities  to  attract  capital 
from  non-controlling  investors  and  to 
encourage  licensees  to  assign  licenses  tu 
designated  entities  in  post-aui  tion 
transactions. 

66.  In  the  Second  Report  end  Order 
we  recognized  that  the  provisions 
applicable  to  particular  designated 
entities  would  vary  depending  on  the 
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nature  of  each  individual  ser\ire.  For 
example,  we  retained  the  discretion  to 
modify  our  general  designated  entity 
provisions  for  capital  intensive  ser\'ices 
such  as  broadband  PCS.  In  this  regard, 
we  stated  that  we  would  evaluate  on  a 
ser\'ice-sp€cific  basis  the  capital 
requirements  and  other  characteristic  j 
of  the  service  to  determine  the 
appropriate  provisions.  We  continue  to 
believe  that  it  is  essential  for  the 
Coir.mission  to  retain  flexibility  to 
selw;t.  and  if  necessary  to  modify,  the 
genera!  designated  entity  provisions  and 
eligibility  requirements  on  a  service- 
specific  basis  depending  on  the  capital 
requirements  and  construction  costs  of 
the  particular  service. 

B,  Rural  Telephone  Company  Definition 

67  Background.  In  the  Second  Report 
and  Order,  we  adopted  a  definition  of 
"rural  telephone  company"  that 
includes  independently  owned  and 
operated  local  exchange  carriers  that  (1) 
do  not  serve  communities  with  more 
than  10.000  inhabitants  in  the  licensed 
area,  and  (2)  do  not  have  more  than 
50.000  access  lines,  including  all 
affiliates.'""  We  stated  our  belief  that  a 
limitation  on  the  size  of  eligible  rural 
telephone  companies  was  appropriate 
because  Congress  did  not  intend  for  us 
to  provide  special  treatment  to  large 
LECs  that  happen  to  serve  small  rural 
communities, '"• 

68.  Petitions.  Several  parties  filed 
petitions  for  reconsideration  of  the 
Second  Report  and  Order  requesting 
that  we  modify  our  standard  defmition 
for  rural  telephone  companies. 
Petitioners'  proposals  include  requests 
that  the  Commission  amend  its 
definition  of  "rural  telephone  company" 
(1)  to  expressly  include  municipal-  and 
government-owned  telephone 
companies  within  the  "riu-al  telephone 
company"  definition  in  accordance  with 
the  earlier  Senate  version  of  the  Budget 
Act."°  (2)  to  define  "rural  telephone 
company"  as  a  local  exchange  carrier 
with  annual  revenues  of  less  than  $100 
million  or  serving  no  more  than  100.000 
access  lines;*"  and  (3)  to  include 
within  the  definition  of  "independently 
owned  and  operated"  LECs  that  either 
operate  50.000  access  lines  or  less  serve 
communities  of  10.000  or  fewer 
inhabitants."^ 


"»47CFRl.211«h«3). 

'«"  S?e  Second  fltfxjrt  and  Ordrr  at  1 282. 

">*  Sf«  Anchorage  Telephone  I'tiliiy  (ATU) 
Petition 

'"  St-e  PetitionaofThe  National  Telephone 
Cooorattve  AMOCUtioh  (NTCA).  South  Dakota 
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<  ■-  .Sop  Petitions  of  the  Rural  Cellular  Association 
(RCA;  a:  d  SDN. 


69  I.n  addition.  Blooston, 
Mordkofsky,  (ackson  &  Dickens 
(Blooston)  and  South  Dakota  Networks. 
Inc.  (SDN)  request  that  the  Commission 
eliminate  ti;e  term    independently 
owned  and  operated"  from  the 
d^'finition  of  "rural  telephone 
company."  According  to  Blooston.  this 
restriction  is  unnecessary  to  prevent  the 
largest  telephone  companies  from  taking 
advantage  of  provisions  provided  for 
rural  telephone  companies,  since  this 
same  purpose  is  already  served  by  the 
50.000  access  line  limit.  Blooston  argues 
the  Commission  should  amend  its 
eligibility  rule's  to  indicate  that  they 
include  the  i    .»ss  lines  of  affiliates. 
Similarly.  S-  '\  indicates  that  the 
Coniinissior.  should  include  "and 
affiliates"  after  "50.000  or  fewer  access 
lines'*  in  the  current  definition.  SDN 
maintains  thai  the  current  language 
penalizes  hoid:ng  companies  structured 
to  permit  telephone  companies  to  offer 
paging  and  other  nonregulated  services.  ■ 

70.  The  National  Telephone 
Cooperative  .Association  (NTCA) 
requests  that  the  Commission  amend  the 
definition  of  rural  telephone  company 
to  include  any  local  exchange  carrier 
with  annual  revenues  of  less  than  SlOO 
millitm  or  3er\'jng  no  more  than  100.000 
access  lines.  NTCA  also  indicates  that 
the  term  "independently  owned" 
should  not  exclude  small  rural 
telephone  companies  that  are  affiliated 
with  each  other  and  that  rural  telephone 
company  consortia  should  be  permitted. 
USLN  similarly  advocates  a  "rural 
telephone  company"  definition  based 
annual  revenues  of  less  than 
$100 .COO .000  or  less  than  100,000 
access  lines.  .According  to  USIN  a 
reveniic-based  test  is  more  accurate  than 
net  worth/net  profit  test 

71  The  Rural  Cellular  .Association 
(RCA).  South  Dakota  Network,  Inc. 
(.SDN)  and  NTCA  ask  that  the 
Commission  amend  the  definition  of 
rural  telephone  companies  to  include 
any  independently  owned  and  operated 
local  exchange  carriers  ("LECs")  that 
e/f  her  operate  30.000  access  lines  or  less 
or  serve  communities  of  10,000  or  fewer 
inhabitants.  According  to  NTCA  and 
RCA,  the  e.xisiing  definition  needlessly 
excludes  many  small  independent 
telephone  companies  that  serve  rural 
areas.  SDN  alternatively  requests  that 
we  revise  the  definition  to  include 
t:arriers  with  100.000  or  fewer  access 
.lines  fcr  up  to  SlOO  million  in  annual 
revenues. 

72.  Finally.  .Anchorage  Telephone 
Ltility  (.ATU)  requests  that  the 
Comnussioa  modify  the  definition  of 
rural  telephone  companies  to  include 
government-owned  telephone 
companies.  According  to  ATU.  such  a 


modification  is  necessary  to  achieve 
congressional  intent.  ATU  notes  that  the 
Senate  bill  included  municipally-owned 
telephone  companies  in  its  definition  of 
rural  telephone  com.paiiies.  ATU's 
argues  that  the  Senate  Bill  mandates 
special  consideration  for  rural  lelephonf> 
companies  and  directed  the  FCC  to 
grant  "rural  program  licenses"  to 
"qualified"  common  carriers  and 
explicitly  said  that  the  category  of 
"qualified"  carriers  included  all  state- 
owned  ar.d  municipally-owned . 
telephone  companies."'  As  evidence 
Congress'  intent  to  include  these 
provisions  in  the  enacted  version  of 
Budget  Act,  ATU  asserts  that  the 
Conference  Report  declares  thai  ?he 
Senate's  "findings"  are  incorporated  by 
reference. 

73.  Oppositions  and  Replies.  In  its 
Comment  on  Petitions  for 
Reconsideration.  BET  supports  retention 
of  the  Commission's  existing  generic 
rural  telephone  company  definition."* 
BET  maintains  that  adoption  of  RCAs 
proposal  to  define  rural  telephone 
companies  as  LECs  that  have  50,000 
access  or  fewer  cr  serve  communities 
with  no  more  than  10,000  inhabitants 
will  allow  large  LECs  that  "happen  to 
serve  rural  areas"  to  qualify  for 
designated  entity  pro\'isions.  In 
response  to  BET's  Comments,  RCA 
asserts  that  the  "independently  owned 
and  operated"  requirement  for  rural 
telephone  company  eligibility  will 
prevent  large  LECs  bom  qualifying  for 
rural  telephone  company  provisions. 
RCA  also  restates  its  request  for  an 
amendment  to  the  general  rural 
telephone  compojiy  definition  to 
include  LECs  that  serve  100.000  access 
lines  or  fewer.  "■^ 

74.  In  light  of  the  Commission's 
decision  in  Fifth  Report  and  Order  in 
this  proceeding,  which  adopted  an 
alternative  rural  telephone  company 
definition,  NTCA  argues  that  the 
Commission  should  abandon  its  generic 
rural  telephone  company  definition  and 
instead  establish  rural  telephone 
company  eligibility  criteria  on  a  ser\  ice- 
specific  basis.  Alternatively  NTCA 
proposes  that  we  define  rural  telephone 
companies  to  include  LECs  that  have 
annual  revenues  not  in  excess  of  $125 
million  or  that  serve  no  more  than 
100,000  access  lines.""  Tri-County 
Telephone  Company.  Inc.  (Tri-County) 
supports  SDN's  proposed  rural 
telephone  company  definition  (50,000 
access  lines  or  serves  no  community 
with  more  than  10.000  inhabitants  or 


'"See  ATU  Petition  al  2-3. 

""BET Comments  d!  2. 

'  '"^  RCA  Reply  at  2. 

'  "•  NTCA  Reply  Co.T.ir.er.ts  d!  * 
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alternatively  100.000  access  lines  or 
less).  "7 

75.  Discussion.  We  are  persuaded  by 
petitioner's  arguments  that  the  current 
generic  "rural  telephone  company" 
definition  is  overly  rest.nctive  and 
effectively  excludes  many 
independently  owned  felephonH 
companies'that  serve  rural  areas.""  lu 
the  Fifth  Report  and  Order  we  departed 
from  our  generic tiefinition  of  niral 
telephone  companies  in  the  context  of 
broadband  PCS  by  adopting  a  deQnition 
that  includes  any  local  exchange  carrier 
ha-v  ing  100,000  or  fewer  access  lines, 
including  all  affiliates.""  In  adopting 
this  definition  of  a  "rural  telephone 
compa.nv ."  we  sought  to  achieve  the 
congrebsional  goal  of  promoting  the 
rapid  deployment  of  service  in  rural 
areas  by  targeting  only  those  telephone 
companies  whose  service  territories  are 
predominantly  rrual  in  nature,  and  who 
are  thus  likely  to  use  their  wireline 
telephone  networks  to  build 
inh^tructures  to  serve  rural 
America.120  For  purposes  of  our  rules 
governing  broadband  PCS  Ucenses.  we 
indicated  our  belief  that  this  goal  could 
best  be  achieved  if  we  defined  "rural 
telephone  companies"  as  those  local 
exchange  carrion  having  100.000  or 
fewer  access  lines,  including  all 
affiliates.  We  concluded  that  this 
definition  included  virtually  all 
lele[}hone  companies  whose  service 
areas  are  predominantly  rural. 

76.  For  the  foregoing 'reasons,  we  also 
believe  that  using  the  100.000  access 
line  definition  as  our  standard  rural 
telephone  company  definition  will 
better  serve  our  goals  of  encouraging  the 
provision  of  service  to  rural  areas  than 
the  definition  previously  adopted  in  the 
St^cond  Report  and  Order.  Accordingly, 
we  will  amend  our  standard  definition 
of  "rural  telephone  company"  to 
include  all  local  e.xchange  carriers  with 
100,000  access  lines  or  fewer,  including 
affiliates,  hi  general,  we  beheve  that  this 
definition  will  more  precisely  capture 
those  carriers  that  are  truly  rural  in 
nature,  while  excluding  the  largest 
telephone  carriers  that  do  not  face 
similar  capital  formation  problems.  \Vt» 
believe  that  this  definition  will  also 
better  achieve  Congress'  goal  for 
fostering  the  development  and  rapid 
deployment  of  new  technologies  and 
services  to  rural  areas  by  making  special 
measures  available  to  legitimate  rural 


' '"  Tri-CouDly  Reply  ax  3. 

' '"  See  RCA  Peiition  a<  4-5,  U.SIN  Peinnr,  ,<»  JO 
NT('A  Petition  ai  2. 

"'See  Fifth  Report  and  CM  ft  af  1 198 

'■«>We  alM  note  that  the  unique  technologudl 
I  pquiremsots  aad  th«  tmp\u\  inleruivn  nature  of 
broadband  PCS  dicuted  that  we  adopt  ;b». 
.■ipfinit.oo  of  "mraj  telephone  company." 


telephone  companies  that  require  such 
provisions  in  order  to  meaningfully 
participate  in  the  provision  of  service  to 
rural  areas  without  giving  such  benefits 
t(i  large  companies  thai  do  not  require 
such  assistance.  Rural  telephone 
companies  that  sahsfy  this  definition 
thus  will  be  eligible  for  rural  telephone 
company  provisions  in  each  service 
where  such  provisions  arp 
established.121 

77  As  indicated  above,  Blo«)ston. 
SDN  and  NTCA  request  that  we 
ehminate  the  phrase  "independently 
owned  and  operated"  from  the 
defijiition  of  "rural  telephone 
company."  These  petitioners  asser:  that 
the  "independently  owned  and 
operated"  restriction  in  the  rural 
telephone  company  definition  was 
intended  to  prevent  large  telephone 
companies  from  taking  advantage  of 
rural  telephone  company  benefits,  but 
that  this  purpose  is  served  by  the  access 
line  limit.  In  this  r^ard,  SDN  ai^ues 
that  such  language  unduly  penalizes 
holding  companies  of  nonregulated 
services  and  entities  created  by  groups 
of  telephone  companies  to  provide 
equal  access.  SS7,  and  othw  services. 

78.  We  agree.  The  new  100,000  access 
line  rural  telephone  company  definition 
adopted  above  includes  the  access  Unes 
of  affiliates.  Under  the  affiliation  rules 
established  in  the  context  of  broadband 
PCS,  and  adopted  below  as  our  generic 
affiUation  rules,  the  access  lines  of 
holding  companies,  parent  companies 
or  affihates  of  rural  telephone 
companies  that  are  not  independently 
ovraed  vnll  be  attributed  for  purposes  of 
determining  eligibility.  This  definition 
will  capture  most  of  the  independently 
owned  rural  telephone  companies, 
while  excluding  carriers  affiliated  with 
the  largest  LECs.  In  addition,  we  are 
concerned  that  the  requirement  that  a 
rural  telephone  company  must  be 
independently  owned  would 
unnecessarily  exclude  rural  telephone 
companies  that  are  part  of  a  holding 
company  structure.  Therefore  we  will 
delete  the  "independently  owned  and 
operated"  requirement  from  our 
standard  rural  telephone  rompanv 
definition. 

79.  With  respect  to  ATU's  request  that 
we  amend  our  definition  of  rural 
telephone  company  to  include 
municipal  and  government  owned 
telephone  companies  that  are  owned  b> 
governmental  authorities,  we  do  not 
believe  that  such  a  change  is  warranted. 
ATU  contends  that  Congress  meant  to 


mandate  special  consideration  not  only 
for  telephone  carriers  serving  rural  area- 
but  also  for  all  municipally-owned 
telephone  companies,  even  those  with 
wholly  or  predominantly  urban  servnjp 
areas. '22  This  argument  is  based  on 
ATU's  interpretation  of  the  Senate  bill 
which  preceded  the  enacted  Budget  A.i 
ATU  argues  that  the  Senate  bill 
containing  the  prototype  of  a  maiuiaie 
for  special  consideration  for  rural 
telephone  companies  directed  the  FfX 
to  grant  "rural  program  Ucenses"  to 
■qualified"  common  carriers  and 
exphcitly  said  that  the  category  oi 
"quahfied"  carriers  included  all  st.ii»- 
owned  and  municipally-owned 
telephone  companies.  ATU  further 
states  that  the  report  of  the  conference 
committee  that  drafted  the  Budget  Act 
declares  that  the  Senate's  "findings"  arv 
incorporated  by  reference. '^a  ^-pu  also 
asserts  that  without  the  aid  of  special 
assistance  it  and  most  other  state-owned 
and  municipal  telephone  companies 
will  not  be  able  to  purchase  spei:]rum 
licenses  at  auction  because  it  is 
pohtically  infeasible  for  them  to 
generate  and  retain  enough  surplus 
revenae^o  fund  such  investments,  due 
to  popular  aversion  to  increases  in  lanes 
or  telephone  rates.'-^ 

80.  As  we  indicated  in  the  FiHh 
Report  and  Order,  we  are  no*  persuadi-d 
by  ATU's  arguments. i«  We  can  find  no 
spetufic  evidence  that  Congress 
intended  the  term  "rural  teiepbont 
companies"  to  include  all  state  or 
municipally-owned  telephone 
companies.  In  fact,  the  preceding  bill 
contained  an  exphcit  mandate  for 
preferential  treatment  of  government- 
owned  telephone  companies  that  wac 
deleted  from  the  enacted  bilL  To  the 
contrary,  the  faa  that  an  antecedent  hi  J  J 
i:ontained  an  explicit  mandate  for 
preferential  treatment  of  government 
owned  telephone  companies  that  was 
deleted  from  the  enacted  bill  could  just 
as  easily  be  interpreted  as  an  indication 
that  Congress  rejerted  such  a  rale.  We 
also  disagree  that  state  and  municipal 
governments  are  without  the  means  to 
participate  successfully  in  auctions.  As 
we  noted  in  Fifth  Report  and  Order  such 
governments  have  substantial 
capabilities  to  raise  funds  through 
private  financing,  bond  offerings  and 
taxation. '^« 


'"  Such  coropanies  also  v>,  ill  be  ..•ligib.'e  f.* 
special  treatment  under  our  cellular  attribufion 
rulus  for  broadband  P<  -S.  .S^^  4  7  ( >  H 
24.2(M(.l)(2)|>i). 


'•-AH    Pe'iiio.n  ei  :-:i 
■-•W. 

'  -'  See  Fifth  Heporl  ami  Oner  at  1203 
'-"  See  Fifth  Heport  and  Orders  fzoa  In  »ny 
event,  most  sute  and  mimicipellji  owned  leiephoni* 
systems  Utthough  not  ATI))  will  be  captured  by  out 
new  160,000  access  line  rural  tetephonA  mmpeny 

dofi,   Ili.Jil. 
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C.  Rural  Telephone  Company  Consortia 

81.  Petitions.  Telephone  and  Data 
Systems.  Inc.  (TDS)  requests  that  the 
Commission  relax  the  eligibility 
requirements  for  rural  telephone 
company  bidding  consortia  by  (1) 
ehioinating  the  50,000  access  line  limit 
for  rural  telephone  company  consortium 
applicants;  (2)  allowing  companies  with 
more  than  50.000  access  lines,  directly 
or  through  affiliates,  to  participate  in 
rural  telephone  company  consortia  by 
demonstrating  that  more  than  50 
percent  of  their  access  lines  company- 
wide  (including  affiliates)  and  over  50 
percent  of  those  in  the  proposed  service 
area  ser\'e  only  communities  with 
10.000  or  fewer  inhabitants  and  (3) 
providing  that  all  rural  telephone 
companies  in  consortia  with  50,000 
access  lines  or  less  have  the  right  to 
hold  up  to  60  percent  of  the  equity  in 
the  consortium.  SDN  and  NTCA  also 
argne  that  the  Commission  should  allow 
rural  telephone  companies  to  form 
consortia,  since  combining  telephone 
companies  would  not  alter  their  rural 
nature,  so  long  as  the  rural  telephone 
company  retains  at  least  50.1  percent 
equity  and  control. 

82.  USIN  similarly  requests  that  small 
businesses,  including  rural  telephone 
companies,  be  allowed  to  qualify  for 
special  provisions  if  they  pool  their 
resources  into  consortia,  provided  such 
consortia  are  controlled  by  designated 
entities.  According  to  USIN,  if  such 
consortia  are  not  permitted,  rural 
telephone  companies  and  other  small 
businesses  may  be  foreclosed  from 
participation  in  the  auction  process  and 
in  the  provision  of  auctionable  services. 
USIN  also  indicates  that  efficiencies  and 
economies  of  scale  are  created  by 
aggregation  and  thus  special  measures 
should  be  provided  to  these  entities 
who  may  be  able  to  provide  service 
most  efficie.ntly. 

83.  Discussion.  We  denv  the  requests 
cf  TDS,  SDN.>2'  and  NTCA  that  we 
modify  the  standard  definition  of  rural 
telephone  company  to  eliminate  or  relax 
the  access  line  limit  for  rural  telephone 
company  consortia.  In  the  Second 
Report  and  Order  as  a  general  matter, 
we  declined  to  provide  exceptions  to 
our  designated  entity  eligibility  criteria 
for  applicants  that  are  consortia  of 
various  individual  entities,  which  in 
combination  fail  to  qualify  as  designated 


'•'"  SDN  argues  that  the  Commission  should  allow 
rural  telephone  companies  to  form  consortia  among 
themselves,  since  combining  telephone  companies 
does  not  alter  their  rural  nature.  SDN  also  argues 
that  consortU  with  investors  should  be  permitted  so 
long  as  the  rural  telephone  company  retains  at  least 
50.1  percent  equity  and  control.  SDN  Petition  at 
11 20-23. 


entities.'^*  We  found  that  such 
combiriations,  if  they  deviate  from  our 
standard  definitions  of  designated 
entities,  should  not  be  eligible  for 
provisions  expressly  designed  for 
designated  entities.  This  conclusion  was 
based  on  our  desire  to  provide  economic 
opportunity  to  those  entities  designated 
in  the  statute  and  to  ensure  such  entities 
the  opportunity  to  provide  spectrum- 
based  services.  We  concluded  that 
establishing  e.xceptions  to  our 
definitions  for  consortia  (even  those 
wholly  comprised  of  othenvise  qualified 
designated  entities)  would  undermine 
this  objective  by  diluting  the  economic 
opportunity  for  individual  qualified 
designated  "itities.  We  also  found  that 
allowing  applicants  to  be  formed  from  a 
combination  of  eligible  and  ineligible 
entities  would  invite  attempts  to  abuse 
the  designated  entity  provisions  by 
those  nJDt  entitled  to  them. 

84.  However,  in  the  Second  Report 
and  Order  we  noted  that  we  may 
determine  on  a  service-specific  basis  to 
allow  a  designated  entity  consortium  to 
receive  other  benefits  based  on  equity 
and  operational  participation  in  the 
consortium  by  one  or  more  designated 
entities  We  retained  the  flexibility  to 
enable  designated  entity  consortia  to 
qualify  for  special  provisions 
pailicularly  where  the  capital  costs  of  a 
particular  service  are  high  and  the 
formation  of  consortia  is  thus  essential 
to  foster  investment  in  designated  entity 
Venturas  and  to  enable  such  entities  to 
coiripete  in  the  provision  of  such 
service.  In  this  regard,  in  the  Fifth 
Report  and  Order  we  allowed  consortia 
comprised  of  small  businesses  to  qualify 
for  ali  of  the  measures  applicable  to 
individual  small  businesses  provided 
edi  h  member  of  the  consortium 
individually  satisfies  the  definition  of  a 
small  business.  We  found  tiiat  given  the 
'e.xceptionally  large  capital 
requirements"  associattd  with 
broadband  PCS,  allowing  small 
businesses  to  pool  tlieir  resources  in  this 
manner  was  necessary  to  help  them 
overcome  capital  formation  problems 
and  thereby  ensure  their  opportunity  to 
participate  in  auctions  and  to  become 
strong  broadband  PCS  competitors. 

85.  As  a  general  matter,  we  will 
continue  to  determine  whether  to 
permit  designated  entities  to  receive 
benefits  based  on  their  participation  in 
consortia  on  a  service-specific  basis, 
depending  on  the  capital  requirements 
and  other  characteristics  of  die 
particular  service.  We  modify  the 
Second  Report  and  Order,  however,  to 
provide  that  consortia  may  be  permitted 
to  qualify  for  any  designated  entity 


provisions  (where  each  member 
individually  meets  the  eUgibiUty 
requirements)  on  a  service-specific 
basis;  where  the  capital  requirements  of 
the  service  are  high.  Where,  as  in 
broadband  PCS,  we  will  find  that  the 
capital  requirements  necessitate 
allowing  designated  entities  to  pool 
their  resources  to  help  them  overcome 
capital  formation  problems  and  thereby 
ensure  their  opportunity  to  participate 
in  auctions  and  in  the  provision  of 
service,  we  may  adopt  rules  allowing 
such  consortia  to  qualify'  for  designated 
entity  provisions. 

D.  Affiliation  Rules 

86.  Petitions.  Blooston  and  NTCA 
request  that  the  Commission  clarify  the 
meaning  of  "affiliate"  for  purposes  of 
access  line  aggregation.  According  to 
Blooston,  passive  investments  by  a  rural 
telephone  holding  company  in  other 
telephone  companies  should  not 
preclude  eligibility  for  rural  telephone 
company  status,  so  long  as  there  is  no 
common  control  between  the  rural 
telephone  company  and  the  other 
carrier.  Blooston  reasons  that  the 
common  control  definition  is  used  in 
the  auction  rules  for  small  businesses' 
affiliates,  has  been  used  by  the 
Commission  when  defining  connecting 
carriers,  and  is  generally  used  by  the 
financial  commimity  and  the  Securities 
and  Exchange  Commission.  Finally. 
Blooston  requests  that  the  Commission 
amend  its  designated  entity  provisions 
to  allow  rural  telephone  companies  to 
combine  irfk)  consortia  and  partner  with 
investors  without  losing  designated 
entity  status  so  long  as  the  majority 
equity  control  resides  uith  members 
who  are  rural  telephone  companies. 
NTCA  similarly  requests  that  the  term 
"affiliates"  be  clarified  to  indicate  what 
organizational  structures  are  permitted. 

87.  Discussion.  In  response  to  the 
requests  of  the  NTCA  and  Blooston  that 
we  clarify  the  meaning  of  the  term 
affiliate  to  indicate  the  types  of 
organizational  structures  that  will  be 
included,  we  amend  the  Second  Report 
and  Order  to  establish  as  our  standard 
affiliation  rules  the  same  affiliation 
rules  adopted  by  the  Commission  in  the 
Fifth  Report  and  Order.^^^  Blooston 
specifically  requests  that  we  clarify  the 
meaning  of  "affiliate"  so  that  passive 
investments  by  a  rural  telephone 
company  in  other  rural  telephone 
companies  do  not  preclude  designated 
entity  status  if  there  is  no  common 
control.  As  described  more  fully  below, 
under  our  affiliation  rules  a  passive 
interest  in  another  telephone  company, 
which  does  Jiot  constitute  control  of  that 


'*■  Se^  Second  Report  and  Order  at  1  286. 


'■"•See  Fifth  Report  and  Order  at  H  201-217. 
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company  would  not  be  considered  an 
affiliation  for  purposfis  of  access  linp 
aggregation. 

88  In  the  Second  Feport  ami  Ordf.r, 
vvR  referenced  the  S3A's  afFiliation  r:j!.  s 
for  purposes  of  defining  generally 
whethar  an  entity  qualifies  as  a  small 
business  and  gave  examples  of  how  the 
affiiiction  rules  would  be  applied.  In  th*^ 
Fifth  Report  and  Order  we  expanded  on 
the  SBA's  affiliation  rules  in 
establishing  detailed  affiliation 
standards  for  broadband  PCS  to  be  used 
in  the  context  of  determining  designated 
entity  eligibility  where  our  criteria  are 
based  on  the  size  of  the  entity  seeking 
special  treatment  and  require  applicants 
to  include  "affiliates"  when  calculating 
their  eligibility.  These  affiliation 
requirements  are  intended  to  prevent 
entities  that  do  not  meet  these  size 
standards  for  receiving  benefits  targeted 
to  smaller  entities.""  We  believe  that 
these  rules  are  appropriate  for 
determining  aililiations  generally,  and 
therefore  we  will  incorporate  these 
standards  into  our  generic  auction  rules 
for  purposes  of  determining  all  size- 
based  eligibility  requirements.  We 
summeuize  these  standards  below. 

89.  Where  we  adopt  sized-based 
eligibihty  rules  and  provide  that  such 
eligibility  determinations  shall  include 
the  applicant  and  ail  its  'affiliates,"  the 
following  rules  shall  govern 
detennioations  regarding  affiliation. 
Apart  from  determining  affiliation 
between  the  applicant  itself  and  outside 
entities,  the  need  to  determine 
affiliation  arises  where  an  investor  has 
an  attributable  interest  in  a  designated 
entity.131  In  this  context  it  is  necessary 
for  the  Conunission  to  examine  whether 
surh  investor  has  a  relationship  with 
other  persons  or  outside  entities  that 
rise  to  the  level  of  an  affifiation  with  the 
applicant,  and  if  so.  whether  the 
affiliate's  assets,  revenues,  net  worth, 
number  of  access  lines,  or  other 
applicable  financial  thresholds,  when 
aggregated  with  the  applicant's,  exceed 
the  Commission's  size  eligibility 
thresholds. 

90.  General  Principles  of  Affiliation. 
An  affiliation  under  the  SBA  rales 
would  arise,  first,  frou  •control"  of  an 
entity  or  the  "power  to  control  it.  " 
Thus,  under  the  SBA  rules,  entities  are 
affiliates  of  each  other  when  either 
directly  or  indirectly  (i)  one  concern 
controls  or  has  the  power  to  control  tht» 


' »  See,  e^..  Second  Report  anJ  Order  dt  1 272 
•  "  Id  the  comext  of  broadband  PCS.  we  slated 
that,  genetaily,  investors  owning  more  than  25 
percent  of  the  applicant's  passive  equity  would  be 
considered  to  have  "attributable"  interesu.  Sfv 
Fifth  Report  and  Order  at  11 5«.  With  regard  to 
IVUS.  we  used  the  SBA  standard  to  JeliTTnine 
■ittributable  interesta,  j.e..  control 


Other,  or  (ii)  a  third  party  or  parlies 
controls  or  has  the  power  to  c  onirul 
both.''-  In  determining  control,  the 
SBA's  rules  provide  generally  ihst  every 
business  conce.Ti  is  considered  ttj  have 
one  nr  more  parties  who  directly  or 
indirectly  control  or  have  the  po-.v^';  to 
control  it.  The  mJes.  in  addition, 
provide  specific  examples  of  vvhfire 
control  resides  under  various  scenarios, 
siich  as  through  stock  ownfirship  or 
occupancy  of  director,  officpr  or 
management  positions.  The  rules  also 
articulate  general  principles  of  control, 
a.".d  note,  for  exair.ple,  that  control  may 
be  affirmative  or  negative  and  that  it  is 
immaterial  whether  control  is  exercised 
so  long  as  the  power  to  control  exists. '''^ 
Secondran  affiliation,  under  SBA  rules, 
may  also  anse  out  of  an  "identity  of 
interest"  between  or  among  parties  '"•• 
We  adopted  these  same  general 
provisions  as  our  affiliation  rulrs  for 
broadband  PCS  and  will  also 
incorporate  them  into  out  general 
affiliation  rules. 

91.  In  adopting  these  affihatjon  rules, 
we  emphasize  that  these  rules  will  not 
be  applied  in  a  manner  that  defeats  the 
objectives  of  our  service  specific 
attribution  rules.  For  example,  in  the 
context  of  broadband  PCS,  our 
attribution  rules  expressly  permit 
applicants  to  disregard  the  gross 
revenues,  total  assets  and  net  worth  of 
certain  passive  investors,  provided  that 
an  eligible  control  group  has  de  facto 
and  de /ure  control  of  the  appHcant.'** 
Our  attribution  rules  are  designed  to 
preserve  control  of  the  apphcant  by 
eligible  entities,  yet  allow  investment  in 
the  applicant  by  entities  that  do  not 
meet  the  size  restrictions  in  our  rule.s. 
Therefore,  so  long  as  the  requirements 
of  our  attribution  rules  are  met,  the 
affiliation  rules  will  not  be  used  to 
defeat  the  underlying  policy  objectives 
of  allowing  such  passive  investors.  More 
specifically,  if  a  control  group  has  de 
facto  and  de  jure  control  ofHhe 
applicant,  we  shall  not  construe  the 
affiliation  rules  in  a  maimer  that  causes 
the  interests  of  passive  investors  to  be 
attributed  to  the  applicant. 

92.  Applying  these  SBA  affiliation 
rules,  an  affihation  would  arise,  for 
example,  where  an  entity  with  an 
attributable  interest  in  an  applicant  is 
under  the  control  of  another  entity.  An 
affiliation  would  also  arise  where  an 
entity  with  an  attributable  interest  in  an 
applicant  controls,  or  has  the  power  to 
control,  another  entity.  For  example,  if 
an  attributable  investor  in  an  applicant 


is  also  a  shareholder  in  a  larpo 
Corporation  X,  when  should 
Cwporation  X  be  deemed  an  afii;  -u  r,i 
the  applicant  as  a  result  of  the 
shareholder's  ownership  int^-rest  in  bntb 
entities?  Under  the  SBA  rales  and  thp 
nilrs  we  adopt  here.  Corporation  X 
wjuid  be  defined  an  affiliate  of  the 
applicant  if  the  shareholder  controlled 
or  had  the  power  to  control  Corporation 
X,  in  which  case,  Corporation  X's  j;r()ss 
revenues  mi,st  be  included  in 
determining  the  applii^it's  gros«- 
revcnues.i'" 

93.  For  purposes  of  detemiinirg 
control,  ownership  interests  will  b<' 
calculated  on  a  fully-diluted  basis. 
Thus,  for  example,  stock  optiorLS. 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  will  generally  be  considert'd 
to  have  a  present  effect  on  the  power  to 
control  or  own  an  interest  in  fither  an 
outside  entity  or  the  PCS  applicant  or 
licensee.  We  will  treat  such  options, 
debentures,  and  agreements  generally  us 
though  the  rights  held  thereunder  had 
been  exercised.'^^  However,  an  affiliate 
cannot  use  such  options  and  debentures 
to  appear  to  terminate  its  control  over  or 
relationship  with  another  conrera 
bt'fore  it  actually  docs  so.'^* 

94.  Voting  and  Other  Trusts.  In  a 
similar  vein,  we  also  borrow  from  the 
SBA's  rules  and  our  own  rules  in  olhfr 
services  to  find  affiliation  under  certain 
voting  trusts  in  order  to  prevent  a 
circumvention  of  eligibility  rules.  The 
SBA's  rules  provide  that  a  voting  trust, 
or  similar  agreement,  caruiot  be  used  to 
separate  voting  power  from  benefit.ial 
owTiership  of  voting  stock  for  thf 
purpose  of  shifting  control  of  or  the 
power  to  control  an  outside  concern,  »f 
the  primary  purpose  of  the  trust  is  to 


'"13  CFR  ^21  40l(d|(2)  fi),  (ii). 

•"W.  §121.40110)11). 

''«W.  Sl21.401(aK2Kiii),ld). 

' "  .Sf>p  Fifth  Report  and  Ordfj  m  f  205. 


^''SeeFif'.h  floportanrfCWTdl  lies 
""See  13 CFR  121  401(n.  SB.As  .n;!«>s  p:nvi<.V  )?,.• 
following  Bxe.mp'es  to  guide  tbe  applicaiion  of  t.':i!' 
provision:  Example  1.  If  company  "A"  holds  an 
option  to  purchase  a  controlling  inlere-ol  in 
co:npdn>  "B."  the  situation  is  t/fialed  as  ihci:^ 
company  "A"  had  excrci-ied  its  rights  and  had 
becom«  ov.Tier  af  a  controiiir.g  intemst  in  corcpuny 
"B."  Tbe  lannudJ  revenuexj  of  Ootc  oonr*ms  must  • 
b>'  taken  iiiZo  account  in  dete.-iniDing  <i7e.  Examplo 
2  If  coinp*iny  ".\"  has  eiitared  into  an  agreement 
to  Mprge  with  corapar.v  "B"  in  th*  future,  the 
situation  ia  treatpd  as  thoug.li  !.be  itturpn  ha«  («».  i 
p'.dce.  |.A  and  B  are  effiliates  of  each  otberl 

"";</.  SB.^s  r'jles  provide  this  exdmpk-:  11  UTgn 
coriipany  "A  '  Isolds  70  percent  (70  of  100 
oulstendi  nv.  shrf.-es!  of  tbe  voting  stock  of  lampj:;  y 
'  B  '  ar.ti  gives  a  third  party  an  option  :o  pun  h.*** 
66  of  tise  70  shnres  owned  by  A,  company  "B"  will 
be  deemed  to  be  a.r  affiliate  of  compa.'iy  "A-  uatil 
the  icird  party  actually  exercises  its  option  to 
pii-'chtise  such  shares.  In  order  to  prevent  large 
company  "A"  trom  circuaiveating  tbe  intent  of  the 
regulation  which  [gives)  present  efiecl  to  stuck 
optiaos,  tbe  option  is  not  conudered  to  have 
prr>^'nl  pffnct  in  this  cnsfl. 
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meet  size  eligibility  rules.^^^  Similarly, 
under  the  Conunission's  broadcast 
multiple  ownership  rules,  stock 
interests  held  in  trust  may  be  attributed 
to  any  person  who  holds  or  shares  the 
power  to  vote  such  stock,  has  the  sole 
power  to  sell  such  stock,  has  the  right 
to  revoke  the  trust  at  will  or  to  replace 
the  trustee  at  will.**"  Also,  under  the 
broadcast  rules,  if  a  trustee  has  a 
familial,  personal  or  extra-trust  business 
relationship  to  the  grantor  or  the 
beneficiary  of  a  trust,  the  stock  interests 
held  in  trust  will  be  considered  assets 
of  the  grantor  or  beneficiary,  as 
appropriate.'**  Because  we  believe  the 
broadcast  rules  provide  more  definitive 
guidance  in  this  particular  area,  we 
shall  use  them  as  a  model  for  the 
general  affiliation  rules  adopted  here. 
Thus,  for  example,  if  an  investor  with 
an  attributable  interest  in  an  applicant 
holds  a  beneficial  interest  in  stock  of 
another  firm  that  amounts  to  a 
controlling  interest  in  that  other  firm, 
depending  on  the  identity  of  the  trustee, 
the  other  firm  may  be  considered  an 
affiliate  and  its  assets  and  gross 
revenues  may  be  attributed  to  the 
applicant. 

95.  Officers,  Directors  and  Key 
Employees.  Under  the  SBA's  affiliation 
rules,  which  we  adopt  as  our  generic 
approach,  affiliations  also  generally 
arise  where  persons  serve  as  the  officers, 
directors  or  key  employees  of  another 
concern  and  they  represent  a  majority  or 
controlling  element  of  that  other 
concern's  board  of  directors  and/or 
management  of  the  outside  entity.'*- 
Thus,  if  a  person  with  an  attributable 
interest  in  an  applicant,  through  his  or 
her  other  key  employment  positions  or 
positions  on  the  board  of  another  firm, 
controls  that  other  firm,  then  the  other 
firm  will  be  considered  an  affiliate  of 
the  applicant.  Such  affiliations  may  or 
may  not  result  in  the  applicant's 
exceeding  our  size  limitations.  As  this 
rule  reflects,  for  purposes  of  attributing 
the  financial  position  of  an  outside 
entity  in  this  context,  officers  and 
directors  of  an  outside  concern  are  not 
foreclosed  entirely  from  holding 
attributable  or  non-attributable  interests 
in  an  applicant.  Whether  or  not  such 
persons  control  the  outside  entity,  we 
also  do  not  want  to  prohibit  these 
persons,  who  may  be  experienced  in  the 
telecommunications,  finance,  or 
communications  and  equipment 


industries,  from  assisting  start-up 

companies  by  serving  as  officers  or 

directors  of  the  applicant.  Thus,  if  such 

persons  serving  as  officers  or  directors 

of  the  apphcant  do  not  control  the 

applicant  or  otherwise  have  an 

attributable  interest  in  the  applicant, 

their  outside  affiliations  (even  if 

controlling)  will  not  be  considered  at  all 

for  piaposes  of  determining  the 

applicant's  eligibility  under  our 
rules. ''»3 

96.  Affiliation  Through  Identity  of 
Interest:  Family  and  Spousal 
Relationships.  Consistent  with  the 
SBA's  rules,  an  affiliation  may  arise  not 
only  through  control,  but  out  of  an 
"identity  of  interest"  between  or  among 
parties. i*'*  For  example,  affiliation  can 
arise  between  or  among  members  of  the 
same  family  or  persons  with  common 
investinents  in  more  than  one  concern. 
In  determin-rg  who  controls  or  has  the 
power  to  control  an  entity  ,  persons 
with  an  identity  of  interest  may  be 
treated  as  though  they  were  one 
person. '■'5  For  example,  if  two 
shareholders  in  Corporation  X  are  both 
attributable  shareholders  in  an 
applicant,  to  the  extent  that  together 
they  have  the  power  to  control 
Corporation  X.  Corporation  X  may  be 
deemed  an  affiliate  of  the  applicant. 

97.  Similarly,  as  under  the  SBA  rules, 
we  will  consider  spousal  and  other 
family  relationships  in  determining 
whether  an  affiliation  exists.  Under  the 
SBA  rules  for  determining  small 
business  status,  for  example,  members 
of  the  same  family  may  be  treated  as 
though  they  were  one  person  because 
they  have  an  "identity  of  interest."  ^■*^ 
Likewise,  in  order  to  determine  whether 
individuals  are  economically 
disadvantaged,  the  SBA  rules  governing 
eligibility  for  participation  in  the 
government's  "section  8(a)"  program  for 
socially  and  economically 
disadvantaged  small  businesses  have 
special  provisions  for  attributing 
spousel  interests.  The  latter  rules 
provide  generally  that  half  of  the  joint- 
ouTied  interests  of  an  applicant  and  his 
or  her  spouse  must  be  attributed  to  the 


'"  13  CFR  121.401(g). 

"0  See  47  CFR  73.3553  note  2(e) 

">  Id. 

'"See  13  CFR  121.401(h).  A  key  employee  is  an 
employee  who,  t>ecause  of  his/her  position  in  the 
concern,  has  a  critical  innuence  in  or  substantive 
control  over  the  operations  or  management  of  the 
concern.  13  CFR  121.405. 


'•"  S3.\'s  size  standard  affiliation  rules  also 
provide  thd!  affiliations  can  arise  in  a  variety  of 
other  scerarios,  such  as  where  one  concern  is 
dependent  upon  another  for  contracts  and  busine? 5, 
where  fUms  share  joint  facilities,  or  have  joint 
ventureor  franchise  license  agreements.  To  the 
e.xlent  i»e  believe  these  rules  may  have  general 
applicability  we  shall  codify  them  in  our  affiliate 
rules.  We  caution  parties  that  issues  relating  to  de 
facto  cortrol  of  the  applicant  (or  parties  with 
altributlble  interests  in  the  applicant)  could  also 
arise  under  arrangements  not  expressly  codified  in 
the  rulet. 

'"Sapl3CFRl21.401(a)(2)(iii). 

•«W.§  121.401(d). 

'"■laCFR  121.401(d).  • 


applicant  for  purposes  of  determining 
the  applicant's  net  worth.**' 

98.  In  the  context  of  auction  size- 
based  eligibility  standards  at  issue  here, 
we  begin  by  clarifying  that  our  reason 
for  considering  spousal  and  kinship 
relationships  is  not  to  determine 
whether  the  spouse  or  other  kin  of  a 
women-owned  applicant  actually  is 
controlling  the  applicant,  thereby 
violating  our  eligibility  rules  for 
woman-owned  businesses.  Our  rules  do 
not  embody  any  presumptions 
concerning  spousal  control  in  that 
context-  Rather,  our  objective  here  is  to 
ensure  both  that  entities  are  actually  in 
need  of  the  assistance  provided  by  oiu 
rules  and  that  entities  otherwise 
ineligible  under  applicable  size  criteria 
do  not  circumvent  the  rules  by  funding 
family  members  that  purport  to  be 
eligible  applicants. 

99.  In  formulating  these  rules,  we 
need  to  consider  also  that,  as  a  practical 
matter,  it  will  not  be  possible  for  us 
prior  to  the  auctions  to  resolve  all 
questions  that  pertain  to  the  individual 
circumstances  of  particular  applicants. 
Furthermore,  if  we  determine 
subsequent  to  an  auction  that  a  wiiming 
bidder  in  fact  was  ineUgible  to  bid  or  to 
benefit  from  special  provisions,  such  as 
bidding  credits,  because  of  spousal  or 
kinship  relationships,  not  only  will 
authorization  of  service  be  delayed  but, 
as  discussed  above,  disqualified 
applicants  may  be  subject  to  substantial 
penalties.  In  these  circumstances,  we 
think  that  the  pubhc  interest  requires 
that  we  endeavor,  insofar  as  possible,  to 
establish  bright-line  tests  for 
determining  when  the  financial  interests 
of  spouses  and  other  kin  should  be 
attributed  to  the  applicant. 

100.  We  have  decided  that,  for 
purposes  of  determining  whether  the 
financial  limitations  in  our  eligibility 
rules  have  been  met,  interests  of  an 
applicant's  spouse  to  the  appUcant.  This 
will  resolve  any  concern  that  an^ 
applicant  might  transfer  his  or  her  assets 
to  a  spouse  in  order  to  satisfy  the 
financial  restrictions  that  apply  to 
eligible  entities.  For  example,  an 
applicant  could  not  transfer  stock  or 
other  assets  to  his  or  her  spouse  and 
thereby  dispose  of  interests  that,  I  held 
by  the  applicant,  would  render  the 
applicant  ineligible.  Just  as  importantly, 
this  approach  will  resolve  any  concern 
that  an  applicant  might  participate  in 
bidding  by  using  the  personal  assets  of 
an  ineligible  spouse,  which  would 
defeat  entirely  the  objective  of  providing 
special  financial  measures  for 
designated  entities. 


>"See  13  CFR  124.i06(a)(2)(i)lA)U). 
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101.  In  adopting  this  rule,  we  fully 
recognize  that  instances  could  arise  in 
which,  if  all  factors  were  considered, 
attributing  a  spouse's  financial  interests 
to  the  appHcant  could  lead  to  harsh 
results.  As  a  general  matter,  however, 
we  think  it  provides  a  workable  bright- 
line  standard  that  resolves  fully  our 
policy  concerns  and  avoids  undesirable 
ambiguity  concerning  the  nature  of  our 
requirements.  As  in  the  SBA  rules, 
however,  one  exception  is  clearly 
warranted;  this  affiliation  standard 
would  not  apply  if  the  appHcant  and  his 
or  her  spouse  are  subject  to  a  legal 
separation  recognized  by  a  court  of 
competent  jurisdiction.  In  calculating 
their  personal  net  worth,  for  example, 
investors  in  the  applicant  who  are 
legally  separated  must,  of  course,  still 
include  their  share  of  interests  in 
community  property  held  with  a 
spouse. 

102.  As  indicated  above, 
circumstances  could  also  arise  in  which 
other  kinship  relationships  are  used  as 
a  means  to  evade  our  eligibility 
requirements.  Because  we  believe 
kinship  relationships  in  many  cases  do 
not  present  the  same  potential  for  abuse 
that  fexists  with  spousal  relationships, 
particularly  in  terms  of  the  "identity  of 
interests"  that  are  likely  to  exist 
between  the  persons  involved,  we  shall 
adopt  a  more  relaxed  standard  for 
determining  when  kinship  interests 
must  be  attributed  to  applicants.  In  this 
area,  we  shall  follow  the  same  standard 
that  is  applied  by  the  SBA  when 
interpreting  its  "identity  of  interest" 
rule  described  above.  Specifically,  an 
identity  of  interests  between  family 
members  and  applicants  will  be 
presumed  to  exist,  but  the  presumption 
can  be  rebutted  by  showdng  that  the 
family  members  are  estranged,  or  that 
their  family  ties  are  remote,  or  that  the 
family  members  are  not  closely  related 
in  business  matters.'**  For  purposes  of 
determining  who  is  a  family  member 
under  this  rule,  we  shall  use  a  definition 
that  is  identical  to  the  definition  of 
"immediate  family  member"  in  the 
SBA's  rules.  13  CFR  124.100. 

103.  In  appropriate  cases,  an 
applicant  should  be  able  to  rebut  the 
presumption  regarding  kinship 
affiliations  with  relative  ease,  simply  by 
demonstrating  that  the  applicant  has  no 
close  relationship  in  business  matters 
with  the  relevant  family  members.  Of 
course,  should  such  business 
relationships  arise  with  a  winning 
applicant  after  the  auction,  we  might 
need  to  consider  whether  the  applicant 


intended  to  circumvent  the 
requirements  of  our  eligibility  rules. 

104.  The  affiliation  requirement  is 
intended  to  prevent  entities  that,  for  all 
practical  purposes,  do  not  meet  the  size 
standard  required  for  eUgibiUty  from 
receiving  benefits  targeted  to  smaller 
entities.  "»9  We  believe  that  the 
affiliation  rules  described  above  will 
accomplish  this  objective. 

E.  Rural  Telephone  Company  Bidding 
Credits. 

105.  Petitions.  NCTA,  USIN  and  SDN 
argue  that  the  FCC  should  retain  the 
rural  telephone  company  bidding  credit 
provision  adopted  in  the  Second  Report 
and  Order  but  delete  the  accelerated 
build-out  requirement  as  a  condition  for 
receipt  of  bidding  credits.  USIN  asserts 
that  bidding  credits  will  not  help  attract 
capital  when  tied  to  such  an  expanded 
build-out  requirement.  According  to 
USIN,  making  bidding  credits 
contingent  on  an  accelerated  build-out 
effectively  nullifies  the  provision 
because  the  commitment  of  additional 
capital  for  network  build-out  will 
reduce  the  amoimt  available  to  finance 
the  license  price  by  enough  to  offset  any 
benefit  conferred  by  the  availabihty  of 
the  credit.150  SDN  agrees  that  additional 
build-out  should  not  be  required  as  a 
prerequisite  for  rural  telephone 
company  bidding  credits,  but  states  that 
a  rural  telephone  company  should 
receive  additional  bidding  credits  if  it 
substantially  covers  its  certified  rural 
service  area  during  its  hcense  term.^^i 
NTCA  argues  that  the  accelerated  build- 
out  requirement  for  bidding  credits 
should  be  eliminated  since  this 
requirement  is  unrelated  to  the  statutory 
purpose  of  promoting  investment  in  and 
rapid  deplojmient  of  new  technologies 
and  services  in  rural  areas.' ^z 

106.  SDN  also  contends  that  the  risk 
of  forfeiting  the  bidding  credit  (plus 
interest)  for  failure  to  meet  the 
expanded  build-out  commitment  will 
have  a  chilling  effect  because  of  the 
difficulty  of  anticipating  potential 
problems  that  may  be  encountered  in 
attempting  to  extend  service  rapidly  to 
remote  areas.  Further,  SDN  maintains 
that  an  accelerated  build-out 
requirement  could  engender  a  perverse 
incentive  for  a  rural  telephone  company 
that  would  otherwise  concentrate 
primarily  on  providing  PCS  service  in 
the  rural  portions  of  a  BTA  or  MTA 
(which,  according  to  SDN  might  be  a 


^**  See  generally  Texas-Capital  Contractors,  Inc. 
V.  Abdnor,  933  F.2d  261  (5lh  Cir.  1990). 


■•  ♦•  See.  e.g.,  Second  Report  and  Order  at  1 272. 
'»USIN  Petition  at  12. 
"» SDN  Petition  at  14. 
'"See  47  U.S.C.  309(j)(3)(A). 


commercially-attractive  strategy  because 
of  in  densely-populated  areas. '^^ 

107.  Finally,  SDN  and  USIN  contend 
that  it  is  inequitable  to  provide  rural 
telephone  companies  with  a  less 
favorable  bidding  credit  provision  than 
other  designated  entities.  In  this  regard. 
USIN-argues  that  the  Second  Report  and 
Order  fails  to  explain  why  rural 
telephone  company  bidding  credits 
should  contain  more  restrictive  terms 
than  other  designated  entity  bidding 
credits.  On  the  contrar>',  SDN  contends 
that  rural  telephone  companies  should 
receive  a  greater  bidding  credit  than 
other  entities,  because  they  face  higher 
service  and  construction  costs. 
Accordingly,  SDN  maintains  that  if 
accelerated  build-out  is  to  be  included 
in  the  rural  telephone  company 
provision  Tan  incentive  should  be 
provided  in  the  form  of  bonus  credit 
over  and  above  the  standard  bidding 
credit  available  to  other  designated 
entities. 

108.  Discussion.  In  the  Second  Report 
and  Order  we  adopted  a  system  of 
bidding  credits  for  rural  telephone 
companies  designed  to  further  promote 
the  investment  in  and  rapid  deployment 
of  new  technologies  and  services  in 
rural  areas.'**  We  generally  concluded 
that  any  special  measures  adopted  for 
rural  telephone  companies,  including 
bidding  credits,  should  be  limited  to 
bidding  for  hcenses,  in  their  rural 
service  areas.  We  found  that  this 
limitation  satisfied  Congress'  objectives 
without  unduly  favoring  rural  telephone 
companies  in  markets  where  there  was 
no  compelling  reason  to  do  so. 
Specifically,  we  concluded  that 
Congress  was  primarily  concerned  with 
assuiing  rural  consumers  the  benefits  of 
new  technologies  and  providing 
opportunities  for  participation  by  rural 
telephone  companies  in  the  provision  of 
wireless  services  that  supplement  or 
replace  their  landline  faciUties.'** 
Accordingly,  we  provided  that  rural 
telephone  companies  would  be  eligible 
for  bidding  credits  for  specified  licenses 
only  in  their  service  areas. 

109.  However,  unlike  bidding  credits 
available  to  women  and  minority-owned 
firms,  we  linked  the  amount  of  the 
bidding  credit  for  rural  telephone 
companies  to  their  commitment  to 
achieve  certain  expanded  infrastructure 
build-out  requirements  in  their  rural 
service  areas.  We  provided  that  the 
amount  of  the  bidding  credit  would  be 
proportionately  Unk^  to  the  amount  by 
which  the  rural  telephone  company 
agreed  to  expand  its  build-out 


'"SDN  Petition  at  14-15. 

'»«See47  U.S.C  309(j)(3)(A). 

"»  Second  Report  and  Order  at  1 243. 


.^x. 
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commitinent.  In  this  regard,  we 
indicated  that  failure  to  meet  the 
expanded  build-out  commitment  would 
result  in  liability  for  a  penalty  in  the 
amount  of  the  bidding  credit,  plus 
interest  at  the  rate  applicable  to 
installment  payments.  We  further 
provided  that  grant  of  the  Hcenses  to 
rural  telephone  companies  utilizing 
bidding  credits  would  be  conditioned 
upon  payment  of  this  penalty,  if  and 
when  it  becomes  applicable.  We 
concluded  that  this  added  construction 
requirement  would  fulfill  the 
congressional  objective  of  developing 
and  rapidly  deploying  new  services  to 
those  residing  in  rural  areas. 

110.  On  reconsideration  of  this  issue, 
we  no  longer  believe  the  provision  in 
the  Second  Report  and  Order,  which 
links  the  availability  of  bidding  credits 
for  rural  telephone  companies  to  their 
agreement  to  satisfy  an  expanded 
construction  requirement,  is  necessary 
or  appropriate  to  promote  the  statutory 
objectives.  We  agree  with  petitioners' 
assertions  that  the  expanded  build-out 
requirement  may  have  adverse 
consequences  contrary  to  the  purpose  of 
bidding  credit  provision.  We  are  also 
concerned  that  the  expanded 
construction  requirement  may  be 
unduly  burdensome  both  to  rural 
telephone  company  licensees  and  the 
Commission.  In  this  regard,  we  are 
concerned  that  the  accelerated  build-out 
requirement  may  not  be  economically 
feasible  in  some  rural  areas  and  thus 
may  result  in  frequent  forfeitiures  of  the 
bidding  credit  amount  by  rural 
telephone  companies.  As  discussed 
more  fully  below,  we  now  believe  that 
Congress'  objectives  of  promoting 
investment  in  and  rapid  deployment  of 
new  technologies  and  services  to  rural 
areas  will  best  be  achieved  through  the 
use  of  other  provisions  such  as 
installment  payments,  bidding  credits 
(without  an  expanded  build  out 
requirement),  and  service  area 
partitioning.  Thus,  we  amend  our  rules 
to  retain  fle.xibility  to  adopt  any  of  these 
or  other  provisions  for  rural  telephone 
companies  on  a  service-specific  basis 
after  considering  the  characteristics  and 
capital  requirements  of  the  particular 
ser\ice. 

F.  Rural  Telephone  Company  Eligibility 
for  Installment  Pa>Tnents 

111.  Petitions.  SDN,  USIN.  and  NCTA 
ail  request  that  installment  payments  be 
extended  to  rural  telephone  companies 
regardless  of  their  status  as  small 
businesses.  AIDE  and  Cook  Inlet  argue 
that  all  designated  entities  should  be 
permitted  to  pay  for  their  licenses  in 
installment  payments  irrespective  of 
their  size.  These  parties  all  object  to  the 


decision  to  limit  eUgibility  for 
installment  payments  to  small 
businesses  as  defined  in  §  1.2110(b)(1), 
(i.e.,  companies  with  net  worth 
including  that  of  affihates  of  $8  milUon 
or  less  and  no  more  than  $2  million  of 
annual  after-federal-tax  profit  for  the 
last  two  years).  USIN  argues  that  there 
is  no  statutory  support  in  the  provisions 
cited  by  the  Commission  as  authority  for 
adopting  different  provisions  for  one 
designated  entity  group  as  opposed  to 
another. 

112.  Citing  the  legislative  history  to 
the  Budget  Act  and  H.R.  Report  No. 
103-111  in  particular.  USIN  also 
maintains  that  the  statutory  purpose  of 
requiring  special  provisions  for 
designated  entities  was  to  promote  entry 
by  firms  with  difficulty  in  obtaining 
access  to  capital.  Petitioners  maintain 
that  the  $6  million  net  worth/$2  million 
net  revenue  standard  for  installment 
payment  eligibility  is  too  strict  and  will 
prevent  rural  telephone  companies  from 
qualifying  for  the  installment  payment 
option  although  they  face  significant 
difficulty  in  obtaining  access  to  capital. 
USIN  asaerts  that  as  a  practical  matter 
rural  telephone  companies  may  have 
high  levels  of  non-amortized  assets  and 
yet  have  less  capital  available  for 
investmoit  than  many  businesses  that 
meet  the  small  business  definition.  SDN 
maintains  that  rural  telephone 
companies  should  be  eUgible  for 
installment  payments  regardless  of 
whether  they  quahfy  as  small 
businesses  because  they  will  generally 
incur  hi^er  build  out  costs  with  lower 
revenue  streams  than  other  designated 
entities.  According  to  USIN,  a  rtu^ 
telephone  company  bidding  for  a 
license  ia  a  capital-intenisive  service 
should  be  eUgible  for  installment 
payments  if  its  annual  revenue  are 
under  $100  million.  USIN  asserts  that 
without  installment  payments  such 
telephone  companies  will  be  unable  to 
bid  for  bpoad-coverage  licenses  as 
traditional  rural  telephone  company 
lenders  have  indicated  unwillingness  to 
finance  auction  bids. 

113.  AIDE  objects  to  the 
determination  in  the  Second  Report  and 
Order  that  limits  the  installment 
payment  option  to  small  businesses 
bidding  on  licenses  for  "those  smaller 
spectrum  blocks  that  are  most  likely  to 
match  the  business  objectives  of  bona    ' 
fide  smaU  businesses."  ''^  According  to 
AIDE,  such  the  installment  pajmient 
option  should  be  available  to  all 
designated  entities  bidding  on  all 
licenses.  AIDE  maintains  that  Congress 
did  not  intend  to  give  the  FCC 
discretion  to  offer  special  provisions  to 


some  designated  entities  in  some 
auctions  but  not  in  others.  AIDE  argues, 
moreover,  that  these  limitations  on  the 
availability  of  installment  payments  are 
not  justified  by  the  Commission's  desire 
to  prevent  abuse  of  its  designated  entity 
provisions  since  there  are  other 
safeguards  designed  specifically  for  that 
purpose,  such  as  the  rules  for  disclosure 
of  real  parties  in  interest,  the 
definitional  requirements  including  the 
assets  of  affiliates  and  the  financial     . 
qualification  rules. 

114.  Discussion.  For  the  reasons  set 
forth  below,  we  deny  petitioners' 
requests  to  expand  the  installment 
payment  option  to  other  designated 
entities  irrespective  of  their  economic 
status.  However,  we  will  retain  the 
flexibility  to  expand  or  modify  the 
installment  payment  option  on  a 
service-specific  basis  for  other 
appropriately-sized  entities  where  the 
spectrum  costs  and  capital 
infrastructure  requirements  necessitate 
their  application  to  other  entities.  For 
example,  in  the  Fifth  Report  and  Order 
we  recognized  that  the  substantial 
expected  capital  required  to  acquire  and 
construct  broadband  PCS  hcenses 
warranted  expansion  of  the  installment 
payment  option  to  most  entities 
acquiring  licenses  in  the  entrepreneurs' 
blocks. »57  Under  the  broadband  PCS 
rules,  installment  payments  are 
available  to  smaller  entities  that  do  not 
technically  qualify  as  small  businesses 
and  an  mhanced  installment  payment 
option  is  available  to  eligible  small 
businesses  and  businesses  owned  by 
women  and/or  minorities. 

1 1 5 .  In  the  Second  Report  and  Order. 
we  concluded  that  for  some  auctions, 
small  businesses  would  be  eligible  for 
installment  payments.  We  noted  that  by 
allowing  pay^ment  in  installments,  the 
government  would  be  extending  credit 
to  an  eUgible  winning  bidder,  thus 
reducing  the  amount  of  private 
financing  needed  in  advance  of  the 
auction  by  a  prospective  licensee.  We 
noted  that  this  will  assist  small  entities 
who  are  likely  to  have  difficulty 
obtaining  adequate  private  financing.  As 
a  result,  we  concluded  that  installment 
payments  would  be  an  effective  way  to 
promote  efficiently  the  participation  of 
small  businesses  in  the  provision  of 
spectrum-based  telecommunications 
ser\  ice  and  an  effective  tool  for 
efficiently  distributing  licenses  and 
services  among  geographic  areas.''" 
Thus,  we  limited  application  of 
installment  payments  to  small  entities, 
including  such  entities  that  are  owned    ' 
by  minorities  and/or  women.  We  found 


' ''  Scf  Second  Report  and  Order  at  ^  237. 


'"  See  Fifth  Report  and  Order  at  H  136-14a 
"•See  Second  Report  and  Order  at  11 233-240. 
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that  this  approach  best  served  the  intent 
of  Congress  in  enacting  section 
309(j)(4)f A),  to  avoid  a  competitive 
bidding  program  that  has  the  effect  of 
favoring  incumbents,  wfith  established 
revenue  streams,  over  new  companies  or 
start-ups.  159 

116.  Consistent  with  Congress's 
concern  that  auctions  not  operate  to 
exclude  small  businesses,  the  provisions 
relating  to  installment  payments  for 
minorities  £ind/or  women  also  were 
intended  to  assist  only  minorities  and 
women  who  are  small  businesses.  The 
House  Report  states  that  these  related 
provisions  were  drafted  to  "ensure  that 
all  small  businesses  will  be  covered  by 
the  Commission's  regulations,  including 
those  owned  by  members  ofminoritv 
groups  and  women."  '^  (emphasis 
added).  It  also  states  that  the  provisions 
in  section  309(j)(4)(A)  relating  to 
installment  payments  were  intended  to 
promote  economic  opportunity  by 
ensuring  that  competitive  bidding  does 
not  inadvertently  favor  incumbents  with 
"deep  pockets"  "over  new  companies  or 
start-ups."  161  Because  the 
Congressional  objective  here  was  to 
assist  "new  companies  or  start-ups,"  we 
therefore  concluded  that  the 
Commission  should  use  installment 
pajTnents  only  for  smaller  sized  entities. 
As  indicated  by  the  legislative  history, 
large  entities  with  established  revenue 
streams  were  not  intended  to  be 
beneficiaries  of  this  particular  means  of 
financial  assistance.  We  concluded  that 
the  statutory-  language,  when  read  in 
conjunction  with  the  legislative  historw 
does  not  indicate  that  Congress's 
purpose  was  to  accord  special  financial 
assistance  measures  under  section 
309(j)(4)(A)  to  entities  other  than  those 
with  small  economic  status,"*'^  In  this 
regard,  we  reject  petitioner's  proposals 
to  allow  instalbnent  pa>-ments  for  rural 
telephone  companies  or  other 
designated  entities  irrespective  of  their 
size.  We  v\'ill  continue  to  determine  on 
a  sen'ice-specific  basis  the  appropriate 
economic  eligibility  criteria  for 
installment  payments.  And  we  mav,  as 
we  did  in  the  context  of  broadband  PCS. 
establish  different  installment  payment 
options  for  entities  who  face  different 
economic  barriers. 


•"■'SeeH.R.  Rep  No  lO.J-111  at  255.     ' 

'""Id. 

"•'  Id. 

"■'  Under  authority  of  Section  309(j)|4lJ(Dt,  we 
have,  however,  afforded  other  types  of  financial 
assistance  measures,  such  as  bidding  credits,  to 
other  designated  entities.  See^g .  Third  Rpport  and 
Order,  in  PP  Docket  No.  92-253.  59  FR  26741.  .Mav 
24, 1994,  at  11 72-61  (which  provides  bidding- 
credits  to  businesses  owned  b\  m.non'ips  and  or 
wDTien). 


117.  In  addition,  and  consistent  with 
our  decision  to  limit  installment 
payments  to  small  entities,  we  decline 
to  make  instalbnent  paymente  available 
for  all  licenses  in  all  auctions.  Rather,  in 
order  to  match  the  provisions  with 
eligible  recipients,  we  will  continue  to 
make  installment  payments  available 
only  for  certain  licenses  that  do  not 
involve  the  largest  spectrum  blocks  and 
service  areas.  In  this  regard,  in  the 
context  of  narrowband  PCS.  we  adopted 
installment  paj-ments  only  for  the 
regional,  MTA  and  BTA  licenses. 
Similarly,  for  broadband  PCS.  we 
limited  eligibility  for  installment 
payments  to  the  BTA  licenses  contained 
in  the  entrepreneurs'  blocks.  We 
continue  to  believe  that  where  large, 
valuable  blocks  of  spectrum  are  being 
auctioned  we  should  not  give  ineligible 
entities  the  incentive  to  create  small 
business  "fronts,"  thereby  enabling 
large  businesses  to  become  eligible  for 
low-cost  government  financing.  Nor  do 
we  desire  to  delay  service  to  the  public 
by  encouraging  under-capitalized  firms 
to  receive  licenses  for  facilities  which 
they  may  lack  the  resources  adequatelv 
to  finance.'"  Accordingly,  we  will 
continue  to  allow  installiiienf  payments 
only  for  licenses  in  those  smaller 
spectrum  blocks  and  service  areas  that 
are  most  likely  to  match  the  business 
objectives  of  bona  fide  small  entities  in 
the  context  of  a  particular  ser\ice.  The 
particular  spectrum  block  sizes  that  will 
be  eligible  for  installment  payments  will 
be  decided  in  the  context  of  each 
pdrticular.service  taking  into  account 
the  cost  of  acquiring  the  spectrum  and 
constructing  the  system. 

G.  Rural  Telephone  CoiTipanv 
Partitioning 

118.  Petitions.  SDN  requests  that  rural 
telephone  companies  be  allowed  to 
partition  their  rural  service  areas  cither 
pursuant  to  an  agreement  with  the  BT.'\ 
or  MTA  licensee,  or  by  licensing  a 
separate  PCS  senice  area  using  a  system 
similar  to  the  cellular  unser\ed  ar'-a 
application  process."^" 

1 19.  Several  commenters  respondi.ie 
tu  the  NPRM  in  this  proceedmg 
suggested  that  the  Commission  allow 
partitioning  of  PCS  licenses  so  as  to 
permit  rural  telephone  companies  to 
hold  hcenses  to  provide  service  onlv  m 
their  ser^'ice  areas. ">^  In  the  Second 
.Report  and  Order  we  recognized  that 
partitioning  may  be  an  effective  means 
to  achieve  Congress's  goal  of  ensuring 
ihaX  advanced  services  are  provided  in 


rural  areas. '••^  In  the  context  of 
broadband  PCS,  we  adopted  a  system  of 
geographic  partitioning,  for  rural 
telephone  companies  which  allows 
rural  telephone  companies  to  acquire 
partitioned  broadband  PCS  hcenses  in 
one  of  two  ways:  (1)  they  may  form 
bidding  consortia  to  participate  in 
auctions,  and  then  partition  the  licenses 
won  among  consortia  participants,  or  (2) 
they  may  acquire  partitioned  broadband 
PCS  licenses  from  other  licensees 
through  private  negotiation  and 
agreement  either  before  or  after  the 
auction  (provided  the  partitioned  area  is 
reasonably  related  to  the  size  of  the 
rural  telephone  company's  rural  service 
areal.'e^  We  require  that  partitioned 
areas  conform  to  established 
geopolitical  boundaries  and  that  each 
area  include  the  wireline  service  area  of 
the  rural  telephone  company  applicant 
We  believe  that  this  system  of " 
peirtitioning  of  rural  service  areas  will 
provide  a  significant  opportunity  for 
many  of  these  designated  entities  who 
desire  to  offer  PCS  to  their  customers  as 
a  complement  to  their  local  telephone 
services.  Therefore,  we  wll  retain  the 
flexibility  in  the  generic  auction  rules  to 
adopt  a  system  of  partitioning  on  a 
service-specific  basis  where  the  capital 
requirements  and  construction  costs  are 
such  that  a  system  is  necessan,'  to  assist 
rural  telephone  companies  who  cannot 
afford  or  do  not  desire  to  bid  for  or 
construct  systems  for  an  entire  s.er\  ice 
area.'*"* 

H.  Unjust  Eru-ichment  Provisions 

120.  Petitions.  AIDE  requests  thdl 

,  when  the  Commission  recaptures  the 
benefits  accruing  to  a  designated  er.'.A\ 
pursuant  to  the  un|ust  enrichment 
provisions,  the  unjust  enrichment 
penalty  should  credit  the  licensees  pr^- 
sale  investments  in  the  license  and 
should  be  based  on  the  portion  of  thr 
licensee's  taxable  gam  on  the  sale 
allocated  to  the  license.  w;th 
appropriate  adjustments  BET  si.T.iicr]-. 
requests  that  the  Conimission  revise  the 
unjust  enrichment  provisions  to  credit 
the  designated  entity  for  its  pre-tran'-f'-r 
expenditures  on  the  license  intiiidmj: 
construction  costs 

121.  Discussion.  We  denv  the  .'equc-stb 
of  AIDE  and  BET.  In  the  Second  Report 
end  Order  the  Commission  crafted 
unjust  enrichment  provisions  designed 
to  prevent  designated  entities  from 
profiting  by  the  rapid  sale  of  hcenses 


"»'  Sfe  47  U  S.C  §  J09(j;|3l!Al. 
"^^  Sep  SDN  Petition  at  7 
)M5fP  pg   corr,iT-,(  n;s  of  C\  '■.U  . 
NT^..^  at  1 3^ 


'  '■"  ii'f  Srtond  Pf-pon  ::nd  Order  of  f « -J  J  ;i   Ifh 
'"'  See  Fif-.h  Rpport  and  Order  bt  11  52. 
"•"In  a  Further  No;.te  of  Proposed  Roien-.an  r.g  ,n 
ibis  docket,  the  Commission  will  also  explore  t.np 
rnents  of  allowing  businesses  owned  bv  minori'ic"- 
ir.d'or  women  !o  acquire  partitioned  PCS  lue:  s^s 
tfS  well  as  part.tior.t'd  iKenses  in  other  ii'T\  ices. 
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acquired  through  the  benefit  of 
provisions  and  policies  meant  to 
»'ncoiu«ge  their  participation  in  the 
provision  of  spectrum-based  services. 
These  rules  were  intended  to  deter 
designated  entities  froxn  prematurely 
transferring  licenses  obtained  through 
the  beneGt  of  provisions  designed  to 
create  opportunities  for  such  designated 
entities  in  the  provisian  of  spectrum- 
hased  sen'ices.  We  sought  through  our 
unjust  enricbjnent  provisions  to 
discourage  designated  entities  who  do 
not  intend  to  provide  service  to  the 
public  from  abusing  our  provisions  bv 
obtaining  a  license  at  a  lower  cost  than 
other  licensees  and  then  selling  the 
license  after  p.  short  time  to  a  non- 
designated  entity  at  a  profit.  In  additi(jn. 
the  unjust  enrichment  rules  were 
intended  to  recapture  for  the 
government  a  portion  of  the  value  of  the 
bidding  credit  or  other  special  provision 
if  such  a  designated  entity  prematurelv 
transfers  its  Ucenses  to  an  ineligible 
entity,  thereby  frustrating  the 
government's  efforts  to  encourage  the 
inclusion  of  designated  entities  in  the 
provisioa  of  new  spectrum  based 
services. 

122.  We  recognize  that  over  time,  a 
designated  licensee  may  have  mvide 
substantial  investments  in  a  license 
prior  to  transfer.  In  order  to  reward 
efficiency  and  encourage  such 
investments  in  infrastructure 
development,  we  provided  that  we  will 
generally  reduce  the  amount  of  the 
recapture  penalty  as  time  passes  or 
construction  benchmarks  are  met. '■*'■•  We 
^a^the^  provided  that  our  recapture 
pro\iiions  woidd  not  apply  to  the 
transfer  or  assignment  of  a  license  that 
has  been  held  for  more  than  five 

years.  '^  In  addition,  where  a  recaptu.e 
penalty  is  assessed,  we  stated  tfiat  Lhe 
penalty  will  not  prevent  the  transferring 
designated  entity  from  recovering  the 
depreciated  value  of  its  capital 
investment.  Moreover,  we  indicated  that 
in  appropriate  circumaiances,  we  might 
waive  recapture  "if  the  licensee  has 
incurred  substantial  start-up  cosrs  or 
made  significant  capital  investmenis 
with  the  intention  of  starting  service, 
but  due  to  circumstances  beyond  its 
control,  was  unable  to  provide 
service." ''' 

123.  We  believe  that  these  measures 
adequately  account  for  a  designated 
entity's  pre-transfer  investments  in  a 
license,  including  construction 
expenses.  Therefore,  we  decline  to 
adopt  AIDE'S  proposal  that  we  credit  the 
licensee's  pre-sale  investments  in  the 


"  'Sf  S^-cond  Report  ard  Order  at  1  262. 
'■' W.  dtn.205. 


license  and  base  the  recapture  amount 
on  the  portion  of  the  licensee's  taxable 
gain  on  the  sale  allocated  to  the  license, 
because  such  provisions  would  require 
the  government  to  undertake  lengthy 
and  complex  accounting  and  allocation 
proceadings  to  determine  the  amount  of 
the  penalty.  Similarly,  we  deny  BET's 
request  that  we  credit  designated 
eiitiiies  for  their  pre-transfer 
expjrditures  on  a  hcense  because  we 
believe  that  our  recapture  pro'.isions 
adequately  account  for  th-^.e 
expenditures  by  reducing  the  amount  of 
the  penalty  over  time.  Moreover,  the 
unju  .t  enrichment  pro\  isions  were 
designed  to  a.t  as  a  pi'nalty  to  deter 
premature  u<:. ;  ;,e  trans.'ers  bv 
dosigniited  e;;.'it;os.  Therefcre  we 
decline  to  modify  the  recapture 
provisions  adopted  in  the  Second 
Report  and  Order.  We  note,  however, 
that  because  license  terms  and 
constnicticn  requirements  vary  by 
service,  and  because  we  may  adopt 
different  designated  entity  provisions 
for  different  services,  we  will  set  forth 
the  specific  recapture  provisions  in  the 
service-specific  competitive  bidding 
rules  of  each  auctionable  service. 
Morci.ver,  up  modify  Otir  general 
recap'ure  provisions  to  provide 
flexibility  on  a  service-specific  basis  to 
exter.d  the  duration  of  the  recapture 
provi^;icns  beyond  five  years. 

I.  I'pfrcnt  Payment  Amount 

124.  Pftitions.  AIDE  requests  that  the 
Comnussion  rvduce  the  amount  of  the 
upfront  payment  for  designated  entities. 
AIDE  asserts  that  a  reduced  upfront 
payment  would  help  ensure  that  capital 
constrained  designated  entities  have  the 
opportunity  to  participate  in  the 
competitive  bidding  process.  According 
to  AIDE,  a  reduced  upfront  payment  is 
necessary  to  create  opportunities  for 
designated  entities  to  ptuticipate  in 
competitive  bidding  and  will  a!!ow  such 
entities  to  preserve  their  limited 
resources  for  post-auction  infrastructure 
development. 

12.").  Discussion.  The  Commission 
adopted  an  upfront  payment 
requinwnent  in  order  to  ensure  that  only 
seiious,  qualified  bidders  participate  in 
our  auctions.  We  reason«HJ  that  an 
upf-^onl  payment  requirement  would 
ensure  the  validity  of  the  information 
generated  during  auctions  and  increase 
the  likelihood  that  licenses  will  be 
aw  arded  to  the  qualified  bidders  who 
value  them  the  most,  thus  promoting  the 
rapid  deployment  of  new  technology. 
Upfront  payments  will  also  provide  the 
Commission  with  a  source  of  available 
funds  in  the  event  a  bid  withdrawal 
penalty  must  be  assessed.  By  requiring 
a  substantial  upfront  payment  amount. 


the  Commission  seeks  to  deter 
speculative  and  frivofous  bidding  bv  all 
bidders,  including  designated  entities. 
Moreover,  the  standard  upfront  payment 
formula  (S.02  per  MHz  per  pop  for'tlie 
maximum  MHz-pops  a  bidder  intends  to 
bid  on  in  any  single  round  of  bidding), 
is  based  on  the  amount  of  .spectrum  and 
population  coverage  on  which  a  bidder 
seeks  to  bid  and  therefore  is  directly 
linked  to  the  expected  value  of  the 
license  and  anticipated  constru<,tion 
costs  a  licensee  will  incur. 

126.  Nevertheless,  in  the  Sacond 
Repoii  and  Order  we  retained  the 
flexibility  to  cap.  reduce  or  modify  the 
upfront  payment  amoun:  for  d.-i-'enated 
entities.!'^  We  indicated  '.hoi  .-...rh 
decisions  would  be  madn  in  the  .>fti  vice- 
specific  competitive  bidding  rules  for 
individual  services.  In  the  Fifth  Report 
and  Order,  recognising  tliat  the  standard 
upfront  payment  fo-Tnula  may  create  a 
barrier  for  smaller  entities  wishing  to 
participate  in  auctions,  we  reduced  by 

2  5  percent  the  upfront  payment  amount 
required  for  designated  entities  bidding 
in  the  entrepreneur's  blocks. "'s  Given 
the  varied  spectrum  costs  of  different 
services,  we  v\ill  continue  to  consider 
such  reduced  upfront  payments  for 
designatfd  entities  on  a  service-specific 
basis.  Generally,  we  will  only  reduce 
the  upfront  payment  amounts  for 
designated  entities  in  capital  intensive. 
services,  such  as  broadband  PCS.  wlie-ft? 
the  spectrum  bandwidth  will  result  in 
upfront  payment  amounts  that  may  be 
prohibitive  for  some  smaller  entities. 

J.  Installment  Payments 

127.  In  the  Second  Report  and  Order. 
we  stated  that,  for  some  auctions, 
winning  bidders  that  are  small 
businesses  would  be  eligible  to  use 
installment  payments  in  paying  for 
licenses. '^'^  We  provided  that  for  these 
w  inning  bidders,  a  down  payment  of  10 
percent  would  be  due  within  five 
business  days  of  the  close  of  the 
auction,  and  that  em  additional  10 
percent  would  be  due  within  five  days 
of  grant  of  the  license.'''*  We  stated  that 
we  would  impose  interest  on 
installment  payments  at  a  rate  equal  to 
the  rate  for  U.S.  Treasury  obUgations  of 
maturity  equal  to  the  license  term.  We 
stated  that  the  schedule  of  installment 
payments  would  begin  with  interest- 
only  payments  for  the  first  two  years, 
and  that  thereafter  principal  and  interest 
would  be  amortized  over  the  remaining 
term  of  the  license.' '«* 


'  "-^  See  Second  Report  and  Order  at  ^  1 78  n.  37 
'  '^  See  Fifth  Report  and  Order  at  ^  1 56. 
''••W.  at  123,1 
•'■^/d  atl  238 
''"Id  atl  2,39 
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1''8.  Upon. reconsideration,  we  have 
fi'H  ided  that  we  may  need  to  tailor 
mstailrnent  payment  provisions  men* 
prerist;!y  to  needs  of  various  groups  of 
designated  entities  and  the 
charat'eristics  of  particular  sorvicrs.  !:i 
t.e  Fifth  Report  and  Ordt^rwe  piov!d»-<i 
in;.tjU:nei'.t  payments  for  minorities  and 
uo:r.pr.  in  some  blocks,  and  nrr.vided 
different  installment  provision.s  fur 
sma!!  businesses  of  diilerer.t  s^zr-s.'" 
We  w-ill  continue  to  establi  >h  diffefiit 
iiistallnwRt  payment  provisions  on  a 
service-specific  basis.  We  imv  offer 
i.'-.sta'lment  psyments  to  minontJes  and 
women,  in  some  circumpt.incei,  and 
(nay  offer  installment  payments  having 
diiterir.g  terms  to  ditferert  cl-isses  nf 
designated  entities.  We  mav  .  arv  the 
interest  rate  and  the  paym.eu  schedi..le 
for  installment  payments,  including  the 
amount  and  timing  of  the  down 
payment  and  the  schedule  for 
amortization  of  principal  and  interest. 
Installment  pavonent  provisions  for  each 
service  vs-dl  be  specified  in  Orders 
establishing  auction  rules  for  that 
service.  We  believe  that  this  additional 
flexibility  will  allow  us  to  take  account 
of  differences  in  capital  requirements 
across  services  and  license  blocks,  and 
to  provide  access  to  capital  in  ways  that 
will  give  various  groups  of  designated 
entities  a  realistic  chance  to  participate 
in  offering  service. 

K.  Eligibility  Issues 

129.  Petitions.  Black  Entertamment 
Television  Holdings.  Inc.  (BET)  requests 
that  the  FCC  reconsider  the  public 
company  restriction  on  the  availabihty 
of  provisions  for  minority  and  women- 
owned  companies  in  broadband  PCS. 
BET  argues  that  given  the  costs  of 
acquiring  spectrum  and  the  construction 
expense,  such  a  bmitation  would  defeat 
realistic  opportunities  for  a  xvide  range 
of  minority-o*vned  firms.  BET  also 
requests  that  %veckrify  that  provisions 
for  minority  and  women-owned  firms 
are  separate  and  distinct  from 
prQvisions  for  small  businesses.  Finally. 
BET  argues  that  rights,  privileges, 
options  or  other  forms  of  ownership  that 
do  not  affect  the  ability  of  a  designated 
entity  to  control  a  company,  or  diminish 
a  designated  entity  financial  stake  in  a 
venture,  should  not  be  considered  in  the 
definitional  anaiysis  for  purposes  of 
determining  eligibility. 

130.  Discussion,  hi  the  Second  Report 
and  Order,  we  stated  that  publicly 
traded  minority  and  women-owned 
companies  would  not  be  eligible  for 
provisions  applicable  to  these 
designated  entities.  In  the  Fifth  Report 
and  Order,  however,  we  deviated  from 


this  rt-strictio.".  to  allow  publicly  traded 
minb-ity  and  women-cwned  companies 
to  qii&Iif)'  to  bin  in  the  entreprenesirs' 
block,  and  under  certain  circumstances 
to  qualify  forbidding  credits.''*  We  will 
continue  to  cooiider  exceptions  to  our 
.'Kstrictjon  on  publicly  frr^ded  company 
F-ligit)i!ity  tor  cuncnty  and  women- 
ov.ned  bu-s.r.'^s'^BS  on  a  .service-spetifir 
basis,  in  each  cjse  considering  the 
r:ip;ial  .-equirementsand  the  expected 
build-cut  cost  ot  the  service.  We  agree 
VI  h  BET  that  .r:  services  with  h)-""!! 
entry  costs,  precluding  pubiiciy  traJed 
companies  from  receiving  measui-es 
intended  tor  p-inority  and  women- 
ownti  busir--  ;ps  iTiay  undennine  our 
ob;»xt:  V"  of  e.,iaruig  the  opportunity  fur 
these  desigiiated  eniiti^s  to  participate 
in  the  provision  of  spectrum-based 
services. 

131.  As  requested  by  BET,  we  cldrifv 
that  tho  provis;or.s  for  businesses 
owned  by  women  and  minorities  ai'' 
separate  arid  distinct  from  the 
provisions  for  s.Tiall  businesses.  Thus, 
women  and  minority-cwned  businesses 
may  qualif>'  tor  measures  adopted  for 
those  entities  irrespective  of  their  size, 
and  small  businesses  may  qualif>'  for 
small  business  provisions  regardless  of 
their  ownership  by  minonties  and 
woman.  And  small  businesses  that  are 
owned  by  members  of  minonties  and  or 
women  m^y  qualify  for  provisions 
apphcable  to  both  ^oups 

132.  Finally,  in  the  general  auction 
rules,  we  indicated  that  m  determining 
designated  entity  eligibility  we  would 
consider  all  rights,  warrants  and  options 
on  a  fully  diluted  basis,  i.e  .  they  will  be 
treated  as  if  already  exercised. '^^  We 
intend  to  maintain  the  existing  rule  of 
calculating  the**  ownership  interests  en 
a  fully  diluted  basis,  since  we  expe<:t 
that  such  ow  nership  interests  will 
almost  always  have  Lhe  potential  either 
to  impact  the  ability  of  a  desig.nated 
entity  to  control  a  company  or  to 
dimmish  a  designated  entity's  financial 
stake  in  the  venfure.  However,  in  the 
rare  circumstance  where  such 
ownership  interests  have  no  effect  on  a 
designated  er.ttty"s  abritty  to  control  a 
firm  or  to  diminish  the  designated 
entity's  financial  stake,  we  will  consider 
requests  for  waivers. '^o  We  note, 
however,  that  we  expert  such  instances 
to  be  rare,  and  pelitione^-s  will  be 
required  to  make  an  afFirm.ati\-e  showing 
sufficient  to  overcome  the  presumption 
that  such  ownership  interests  should  be 
calculated  as  if  exercised  for  purposes  of 
determining  eligibility  issues. 


133.  Ppntiar.^  AIDE  and  Cook  Inlet 
propose  st.acter  eligibihtv  and  anti- 
sham  measures  to  ai.  oid  designated 
entity  shams.  Specifically  Cock  Inlet 
proposes  requiring  that  a  designated 
entity  maintain  clear  structural  contrf>l 
of  an  entity  m  ordrr  to  b»^  e'.i-ibie  for 


r)n. 


ignated  ent;ty  p-cvis.ons.  In  this 


.•:.''  Rfport  and  Order dt  H  1  :i7-i 39 


''»Sf,-  F:fTh  F'-p-jrt nnrf  Ort't  „ :  ^^  1  £> .i- 1 w 
'"'47C:rR  J  2!10'b!''t 


regard.  Cook  Iniei  argues  that  m  limited 
partnerships,  the  g  f>»:al  part;u-r  should 
be  required  to  be  a  designated  ^ntitv  and 
r.'.'^rr.ctii-ns  should  be  imposed  on  the 
ability  of  other  general  ptirtner.-;  to 
exercise  management  control  Cook  Inlet 
also  proposes  that  the  Com.mission 
rc>quii-e  designar^ni  en'ities  to  dorument 
their  eli^ibdity  by  attaching 
documentation  to  their  long  form 
application 

134.  We  agree  w.th  AIDE  'hat  in  some 
instances  stricter  ehg'.bd-.Ty 
rcquiren.ents  are  appropr.ate  to  ensure 
that  only  legitimate  cesignated  entities 
ere  the  beneficiaries  of  the  special 
provisions  established  under  our  rules. 
In  particular,  we  cl<-.r..%  that,  when  an 
applicant  or  a  licensee  is  a  pa.mership. 
because  each  genera!  od^tner  generally 
has  the  ability  to  act  on  behalf  of  the 
partnership,  all  general  piartners  in  the   ' 
license  applicant  must  be  desig.nated 
entities  in  order  to  qualify  for 
designated  entity  sta'LLS.  We  believe  that 
this  clarification  is  consistent  with  the 
Commission's  long-standmg  practice  of 
attributing  control  m  the  ccntext  of 
partnerships  to  the  grne.-al  partners. 
1  his  clarification  wili  ensure  that 
designated  entities  sn  partnerships 
retain  de  facto  as  well  as  de  jure  control. 

135  In  addition,  we  agree  with  AIDE 
that  documentation  of  designated  entity 
status  should  be  submitted  along  with 
the  applicants'  lung  form  appucations 
in  order  to  enable  the  Cc.T..Tassion  to 
verify  designated  ent;? .  ehgibiliiy. 
Accordinglv,  we  wiii  require  designated 
entities  to  substant.ate  their  eligibility 
bv  describing  on  th<-:r  long-form 
application  how  ±e>  sat.sfy  the 
requircm.ents  for  ebgibiiity.'  We  wiil  also 
require  designated  entity  applicants  to 
list  on  their  long-form  application  all 
agreements  that  effect  designated  entitv 
status,  such  as  all  partnership 
agreements,  shareholder  agreemients, 
management  agreements  and  other 
agreements,  including  oral  agreements. 
which  establish  that  the  designated 
entity  will  have  both  de  facto  and  de 
jure  control  of  the  entity    In  addition, 
ue  will  require  that  such  information  be 
maintained  at  the  hcensee's  fiacihties.  or 
by  its  designated  agent,  for  the  term  of 
die  lice.ose.  and  that  the  information  be 
made  available  to  Commission  staff 
upon  request  in  order  to  enable  the 
Commission  to  audit  designated  entitv 
eligibility  on  an  ongoing  basis. 
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136.  In  addition,  if  an  applicant  for 
designated  entity  status  proves 
unqualified,  and  the  Commission 
determines  that  the  application  for 
designated  entity  status  involved  willful 
misrepresentation  or  other  serious 
misconduct,  the  Commission  will 
impose  severe  penalties.  These  may 
include  monetary  forfeitures,  revocation 
of  licenses,  and  prohibition  of 
participation  in  future  auctions. 

137.  With  respect  to  AIDE's  proposal 
that  clear  structural  control  should  be 
required  to  establish  designated  entity 
ehgibility,  we  believe  that  as  a  general 
rule,  our  strict  requirement  that  women 
and  minority  principals  control  the 
applicant  and  maintain  a  50.1  percent 
voting  interest  (in  a  corporate  applicant) 
and  a  50.1  percent  equity  stake  in  the 
entity  is  sufficient  to  prevent  "fronts" 
and  to  ensure  that  our  provisions  are 
only  made  available  to  legitimate 
qualified  designated  entities.  However, 
we  reserve  the  flexibility  on  a  service- 
specific  basis,  taking  into  account  the 
nature  of  the  specific  provisions 
applicable  in  that  service,  to  adopt 
additional  or  different  requirements  for 
designated  entity  eligibility. i^' 

138.  While  we  conclude  that  our 
requirement  that  control  and  substantial 
equity  rest  with  minorities  and/or 
women  will  generally  be  adequate  to 
ensure  that  parties  do  not  attempt  to 
evade  the  statutory  requirement  to 
provide  economic  opportunities  and 
ensure  participation  by  businesses 
OMoied  by  these  groups,  we  also  reaffirm 
our  commitment  to  investigate  all 
allegations  of  fronts,  shams  or  other 
methods  used  to  Iry  to  evade  our 
eligibility  rules.  In  this  regard,  we 
remind  parties  that  we  will  conduct 
random  pre  and  post-auction  audits  to 
ensure  that  applicants  receiving 
designated  entity  benefits  are  bona  fide 
designated  entities. 

L.  Small  Businesses 

139.  Petitions.  NTCA  and  USIN 
request  that  we  amend  the  small 
bisiness  definition  so  that  it  can  bp 
flexibly  modified  in  the  context  of  a 
particular  senice.  NTCA  and  USIN 
advocate  that  such  flexibility  is 
appropriate  because  the  existing  56 
million  net  worth/S2  million  net  income 
test  is  too  low  to  reflect  the  capital- 
intensive  nature  of  the  broadband  PCS 


■»'  For  example,  in  the  Fifth  Rpporl  and  Order  we 
allowed  minority  or  women-owned  broadbiind  PCS 
appricdnl!,  to  .sell  up  to  75  percent  of  the  company's 
equity  to  passive  investors  so  long  as  the  control 
groups  retained  control  and  25  percent  of  the  equity 
and  each  other  investor  owned  less  than  25  percent 
of  the  passive  equity.  We  also  established  control 
group  tests  for  snveJl  businesses  and  entities  Ihnl 
wiahed  to  bid  in  t.rrtain  bloc  ks 


business.  NTCA  asserts  that  most 
telephone  companies  are  unable  to  meet 
this  test  even  though  they  have  few 
subscribers  and  few  employees.  USIN 
states  that  the  current  definition 
discriminates  against  small  rural 
telephone  companies,  and  that  the 
proper  measure  for  small  businesses  in 
capital-intensive  service  is  those  with 
annual  revenues  of  less  than  Si 00 
million. 

140.  Discussion.  We  agree  with 
NTCA.  In  the  Second  Report  and  Order 
we  relied  on  the  Small  Business  . 
Administration's  (SBA)  standard 
definition.  The  SBA  definition  permits 
an  applicant  to  quahfy  for  financial 
assistance  based  on  a  net  worth  not  in 
excess  of  $6  million  with  average  net 
income  after  Federal  income  taxes  for 
the  two  preceding  years  not  in  excess  of 
S2  million.'sz  x^e  record  in  this 
proceeding  reflected  broad  disagreement 
about  the  appropriate  definition  of  small 
businesses.  Many  commenters, 
including  the  Chief  Counsel  for 
Advocacy  of  the  SBA,  argued  that  the 
SBA  net  worth/revenue  definition  was 
too  restrictive  and  would  exclude 
businesses  of  sufficient  size  to  survive, 
much  less  succeed,  in  the  competitive 
vdreless  communications  marketplace. 
The  SBA's  Chief  Coimsel  for  Advocacy 
and  Suite  12  Group  advocated  adoption 
of  a  revenue  test,  arguing  that  a  net 
worth  test  could  be  misleading  as  some 
very  lal^e  companies  have  low  net  - 
worth.  The  SBA's  Chief  Counsel 
recommended  that  the  revenue  stemdard 
be  raised  to  include  firms  that  (together 
with  affiliates)  have  less  than  $40 
million  in  revenue.  The  SBA  Chief 
Counsel  suggested  that  the  Commission 
consider  a  higher  revenue  ceiling  or 
adopt  different  size  standards  for 
different  telecommunications 
markets. '"3 

141.  Other  parties  indicated  that  the 
definition  used  by  the  Commission 
might  impede  the  ability  of  small 
businesses  to  raise  capital  in 
anticifjation  of  auctions.  They  noted 
that  many  small  firms  are  soliciting 
investors  to  enable  these  firms  to 
compete  better  in  auctions,  and  argued 


i»-13CFR  121  802. 

'•^SoT.e  parties  recotnmr.nd  .i<:r.s  int-  Sfl.^s 
!  500  en.plovee  standard.  See,  f  g  .  ccijne.nts  i  f 
SB.^  Associate  Administrator  for  Procurprr.enl 
,\ssis!;mce  at  2,  CFW  Communications  si  2.  and 
Iowa  Network,  at  17.  A  number  of  othe:  commenters 
argue,  however,  that  adoption  of  this  alternative 
SB.A  definition  would  open  up  a  huge  loophole  in 
the  designated  entity  eligibility  criteria. 
.SpecifTcally,  they  contend  thai  telecommunications 
is  a  capital,  rather  than  labor,  intensive  industry. 
i.r.d  that  «n  entity  with  1,500  employees  is  likeiy 
to  be  extjemely  well  capitalized  and  have  no  need 
tor  the  special  treatment  outlined  by  Congress  in 
the  Budgpl  Act.  See,  e.g.,  cuinments  of  LuxCel 
(-roup.  Inc.  at  4.  Suite  12  Gioupat  10-11. 


that  their  designated  entity  status 
should  not  be  jeopardized  as  a  result. 
Thus,  these  commenters  suggested,  if 
the  FCC  adopts  the  SBA's  net  worth 
standard,  the  net  worth  valuation 
should  relate  back  to  the  date  of  the  PCS 
Final  Report  and  Order  (September  23. 
1993). 

142.  In  contrast,  several  commenters 
argue  that  the  small  business  definition 
must  be  made  more  restrictive  in  order 
to  prevent  large  firms  from  spinning  off 
companies  to  compete  as  designated 
entities.  In  this  regard,  some  parties 
recommend  limiting  provisions  to  those 
small  businesses  that  were  in  existence 
for  the  previous  two  years. 

143.  In  the  Second  Report  and  Order. 
we  adopted  the  existing  SBA  net  worth/ 
net  income  size  standard  as  the  generic 
threshold  for  small  businesses  to  qualify 
as  designated  entities  because  at  that 
time  we  were  unable  to  conclude  that 
the  other  proposals  suggested  by 
commenters  were  supierior  to  this 
established  standard.  However  we 
acknowledged  that  for  certain 
telecommunications  industry  sectors 
this  standard  may  not  be  high  enough  to 
encompass  those  entities  that  require 
the  benefits,  but  also  have  the  financial 
wherewithal  to  construct  and  operate 
the  systems.  Accordingly,  we  indicated 
that  this  "threshold  could  be  adjusted 
upward  on  a  service-by-service  basis  to 
accommodate  such  situations."  We  also 
noted  that  we  may  modify  the  small 
business  definition  if  the  SBA  changed 
its  definition  or  the  Commission 
determined  that  an  alternative 
definition  was  more  appropriate  for 
capital  intensive  services. 

144.  In  this  regard,  in  (he  Fifth  Report 
and  Order  we  revised  the  definition  of 
a  small  business  set  forth  in  the  Second 
Report  and  Order  to  include  entities 
with  up  to  $40  million  in  gross 
revenues,  and  we  provided  that  these 
small  businesses  would  permit  to  pool 
their  resources  and  form  consortia  to  bid 
in  the  entrepreneurs"  blocks  of  to 
receive  other  small  business  benefits. 
We  also  adopted  rules  that  allow  small 
businesses  and  businesses  owned  bv 
women  and/or  minorities  to  raise 
capital  by  selling  passive  ownership 
interests  in  their  companies.  Thus,  for 
example,  under  certain  conditions, 
businesses  ouTied  by  women  and 
minorities  have  the  option  of  taking  on 
one  large  passive  partner  (holding  up  to 
49.9  percent  of  the  enterprise)  or  selling 
a  greater  portion  of  their  companies' 
equity  (up  to  75  percent  of  the  equity) 

to  passive  investors  in  smaller 
increments.  Either  of  these  structures 
should  enhance  the  ability  of  these 
entities  to  obtain  the  necessary  fundinvj 
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to  meet  long-term  construction, 
operation  and  expansion  goals.^^'* 

145.  Given  the  diversity  of  services 
that  may  be  sut^ect  to  competitive 
bidding  and  the  varied  spectrum  costs 
and  build-out  requirements  associated 
ivith  each,  we  conclude  that  it  is  more 
appropriate  to  define  the  eligibility 
requirements  for  small  businesses  on  a 
service-specific  basis,  taking  into 
account  the  capital  requirements  of  each 
particular  service  in  establishing  the 
appropriate  threshold.  Therefore  we 
will  amend  our  generic  auction  rules  to 
replace  the  small  business  definition 
with  a  provision  enabling  the 
Commission  to  estabHsh  a  small 
businesses  definition  in  the  context  of 
each  particular  service. 

V.  Final  Regulatory  Flexibility  Analysis 

146.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  §604, 
the  Commission's  final  analysis  is  as 
follows: 

A.  Need  for.  and  Purpose  of,  this  Action 

147.  Asa  result  of  new  statutory 
authority,  the  Commission  may  utilize 
competitive  bidding  mechanisms  in  the 
granting  of  certain  initial  licenses.  The 
Commission  published  an  Initial 
Regulatory  Flexibility  Analysis,  see 
generally'5  U.S.C.  §603,  within  the 
,\'otice  of  Proposed  Rule  Making  in  this 
proceeding,  and  published  a  Final 
Regulatory  Ficxibihty  Analysis  within 
the  Second  Report  and  Cfrder  (at 

^il  299-302).  As  noted  in  these  previous 
final  analyse.s,  this  proceeding  will 
establish  a  system  of  competitive 
bidding  for  choosing  among  certain 
apphcations  for  initial  ficenses,  and  will 
carry  out  statutory  mandates  that  certain 
designated  entities,  including  small 
entities,  be  alfuLded  an  opportunitv  to 
participate  in  t.he  competitive  bidding 
process  and  m  the  provision  of 
spectrum-based  services. 

B.  Summary  of  the  Issues  Raised  by  the 
Public  Commrnii  m  Response  to  the 
Initial  Regula'.ury  Flexibility  Analysis 

148.  No  comini  :;'s  were  submitted  in 
response  to  our  Initi.Hl  Regulatory 
Flexibility  Analysis. 

C.  Significant  Ahernatives  Considered 

149.  Although,  as  described  in  (B) 
above,  no  comments  were  received 
pertaining  to  our  Initial  Regulatory 
Flexibility  Analysis,  the  Second  Report 
one/ Orrfer  addressed  at  length  the 
general  policy  considerations  raised  as  a 
result  of  the  Conunission's  new  auction 
authority. 


'  See  Fifth  Report  and  Order  at  1 185. 


VI.  Procedarai  Matters  and  Ordering 
Clauses 

150.  Accordingly.  It  Is  Ordwed.  that 
the  petitions  for  reconsideration  Are 
Granted  to  the  extent  described  above 
and  Denied  in  all  other  respects,  and 
that  the  petition  of  William  E.  Zimsky 
Is  Dismissed  as  moot. 

151.  It  Is  Further  Ordered,  that  Part  1 
of  the  Commission's  Rules  Is  Amended 
as  set  forth  in  Appendix  B,  attached.  It 
Is  Ordered  that  the  rule  changes  made 
herein  Will  Become  Effective  30  days 
after  their  publication  in  the  Federal 
Register.  This  action  is  taken  pursuant 
to  Sections  4(i).  303(r)  and  309(i]  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i).  303(r)  and 
309(j). 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Federal  Communicaticns  Commission. 
LaVera  F.  Marshall. 
Acting  Secretary. 

Final  Rules 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  151. 154,  303,  and 
30q(;j  unless  otherwise  noted. 

2.  Subpart  Q  of  Part  1  is  re\'ised  to 
read  as  follows: 

Subpart  O— Competitive  Bidding 
Proceedings 

General  Procedures 

1  2101   Purpose. 

1  '.^102  Eiigibility  ofapfjiicattons  for 

cornpei:t!'.e  bidding 
1.210.^  Corp.petitive  bidding  design  options. 
1  2104  Competr.ive  bidding  mechanisms. 
1  2105  Bidd::i^  application  and  certification 

p^oceCure^  prohibition  of  coUusion. 
1.2106  S.;b7r,.ss!on  of  upfront  pa\Tnenls. 
1  2107  Subrnisslon  of  down  pa\-ment  and 

fil'.n:;  of  long-form  applications. 
1.2108  Procedures  for  filing  pwtitions  to 

deny  against  Long-form  apphcations. 
1  2109  Licensp  grant,  denial,  default,  and 

droqjaJu'i  cation. 
1.2110  Designated  entities. 
12111   Assign.Tient  or  transfer  of  control; 

uriiust  en.f'it  hment. 

Subpart  Q— Competitive  Bidding 
Proceedings 

§1.2101    Purpose. 

The  provisions  of  this  subpart 
implement  Section  309(jl  of  the 


Communications  Act  of  1934.  as  added 
by  the  Omnibus  Budget  Raconciliation 
Act  of  1993  (FX.  103-66).  authorizing 
the  Commission  to  employ  competitive 
bidding  procedures  to  choose  from 
among  two  or  more  mutually  exchisive 
applications  for  certain  initial  Ucenses. 

§  1 .21 02    Eligibility  Of  applicatfoos  for 
competitiw  bidding. 

(a)  Mutually  exclusive  initial 
applications  in  the  following  services  or 
classes  of  ser\ices  are  subject  to 
competitive  bidding: 

(1)  Interactive  Video  Data  Service  (see 
47  CFR  Part  95,  Subpart  F).  This 
paragraph  does  not  apply  to 
applications  which  were  filed  prior  to 
July  26.  1993; 

(2]  Marine  Public  Coast  Stations  [see 
47  CFR  Part  80,  Subpart  J); 

(3)  Multipoint  Distribution  Ser\-ice 
and  Multichannel  Multipoint 
Distribution  Service  (see  47  C;  ?  "^n  21, 
Subpart  K).  This  paragraph  does  not 
apply  to  applications  which  were  filed 
prior  to  July  26,  1993; 

(4)  Exclusive  Private  Carrier  Paging 
above  900  MHz  (see  47  CFR  Part  90, 
Subpart  P  ) 

(5j  Public  .Mobile  Services  (see  47 
CFR  Part  22).  e.xcept  in  the  800  MHz 
Air-Ground  Radiotelephone  Sen,-ice. 
and  in  the  Rural  Radio  Ser\ice.  This 
paragraph  does  not  apply  to 
applications  m  the  cellular  radio 
service,  such  as  cellular  unser\-ed  area 
applications,  that  we.-e  Cled  prior  to 
July  26.  1993; 

(6)  Specialized  Mobile  Radio  Service 
(SMR)  (see  47  CFR  Part  90,  Subpart  S) 
including  applications  based  on  finder's 
preferences  for  frequencies  allocated  to 
the  SMR  service  [see  47  CFR  90173):     ' 
and 

(7)  Persona!  Comrr.unicat:oriS  Services 
(PCS)  (see  47  CFR  Part  24! 

Note  to  paragraph  (a):  Tr,  de:erm;r:e  the 
r„!es  that  apply  to  co.T.pet.t.ve  bidding  in  the 
foregoing  services,  spec::""r  se.-\  ce  rales 
should  also  be  consai:ed 

fb)  The  following  types  of  license 
applications  are  not  sub:ect  to 
competitive  biddm?  procedures 

(1)  Applications  for  renewal  of 
licenses; 

(2)  Apphcations  tor  modification  of 
license;  provided,  however,  that  the 
Commission  may  determine  that 
applications  for  modification  that  are 
mutually  exclusive  with  other 
applications  should  be  subject  to 
competitive  biddins: 

(3)  .Applications  for  subsidiary- 
communications  services.  A  '  subsidiar>' 
communications  service"  is  a  class  of 
service  where  the  signal  for  that  service 
is  indivisible  from  that  of  the  main 
channel  signal  and  that  main  channel 
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signal  is  exempt  from  competitive 
bidding  under  other  provisions  of  these 
rules.  See,  e.g.,  §  1.2102(c)  (exempting 
broadcast  services).  Examples  of  such 
subsidiary  commimications  services  are 
those  transmitted  on  subcarriers  within 
the  FM  baseband  signal  (see  47  CFR 
73.295),  and  signals  transmitted  within 
the  Vertical  Blanking  Interval  of  a 
broadcast  television  signal;  and 

(4)  Applications  for  Ircquencies  used 
as  an  intermediate  link  or  links  in  the 
provision  of  a  continuous,  end-to-end 
service  where  no  service  is  provided 
directly  to  subscribers  over  the 
frequencies.  Examples  of  such 
intermediate  links  are: 

(i)  Point-to-point  microwave  facilities 
used  to  connect  a  cellular  radio 
telephone  base  station  with  a  cellular 
radio  telephone  mobile  telephone 
switching  of^ce;  and 

(ii)  Point-to-point  microwave  facilities 
used  as  part  of  the  service  offering  in  the 
provision  of  telephone  exchange  or 
interexchange  service. 

(c)  Applications  in  the  following 
services  or  classes  of  services  are  not 
subject  to  competitive  bidding: 

(1)  Alaska-Private  Fixed  Stations  (see 
47  CFR  Part  80,  Subpart  O); 

(2)  Broadcast  radio  (AM  and  FM)  and 
broadcast  television  (VHF,  UHF,  LPTV) 
under  47  CFR  Part  73; 

(3)  Broadcast  Auxiliary  and  Cable 
Television  Relay  Services  (see  47  CFR 
Part  74,  Subparts  D.  E,  F,  G,  H  and  L  and 
Part  78,  Subpart  B); 

(4)  Instructional  Television  Fixed 
Service  (see  47  CFR  Part  74,  Subpart  I); 

(5)  Maritime  Support  Stations  (see  47 
CFR  Part  80.  Subpart  N); 

(6)  Marine  Operational  Fixed  Stations 
(see  47  CFR  Part  80,  Subpart  L); 

(7)  Marine  Radiodetermination 
Stations  (see  47  CFR  Part  80,  Subpart 
M): 

(8)  Personal  Radio  Services  (see  47 
CFR  Part  95),  except  applications  filed 
after  July  26, 1993.  in  the  Interactive 
Video  Data  Service  (see  47  CFR  Part  95, 
Subpart  F); 

(9)  Pubhc  Safety,  Industrial/Land 
Transportation,  General  and  Business 
Radio  categories  above  800  MHz, 
including  finder's  preference  requests 
for  frequencies  not  allocated  to  the  SMR 
service  (see  47  CFR  90.173).  and 
including,  until  further  notice  of  the 
Commission,  the  Automated  Vehicle 
Monitoring  Service  (see  47  CFR  90.239); 

(10)  Private  Land  Mobile  Radio 
Services  between  470-512  MHz  (see  47 
CFR  Part  90.  Subparts  B-F),  including 
those  based  on  finder's  preferences,  (see 
47  CFR  90.173); 

(11)  Private  Land  Mobile  Radio 
Services  below  470  MHz  (see  47  CFR 
Part  90,  Subparts  B-F)  except  in  the  220 


MHz  band  (see  47  CFR  Part  90,  Subpart 
T),  including  those  based  on  finder's 
preferences  [see  47  CFR  Section  90.173); 
and 

(12)  Private  Operational  Fixed 
Servioes  (see  47  CFR  Part  94). 

§  1 .21  OB    Competitive  bidding  design 
opttont. 

(a)  The  Commission  will  select  the 
competitive  bidding  design(s)  to  be  used 
in  auctioning  particular  licenses  or 
classes  of  licenses  on  a  service-specific 
basis.  The  choice  of  competitive  bidding 
design  will  generally  be  made  pursuant 
to  the  criteria  set  forth  in  PP  Docket-No. 
93-253.  FCC  94-61.  adopted  March  8. 
1994.  available  for  purchase  from  the 
International  Transcription  Service, 
Inc..  2100  M  St.  NW,  suite  140. 
Washington.  DC  20037,  telephone  (202) 
857-3800.  but  the  Commission  may 
design  and  test  alternative 
methodologies.  The  Commission  will 
choosa  from  one  or  more  of  the 
following  types  of  auction  designs  for 
services  or  classes  of  services  subject  to 
competitive  bidding:  (1)  Single  round 
sealed  bid  auctions  (either  sequential  or 
simultaneous);  (2)  Sequential  oral 
auctions;  (3)  Simultaneous  multiple 
round  auctions. 

(b)  The  Commission  may  use 
combinatorial  bidding,  which  would 
allow  bidders  to  submit  all  or  nothing 
bids  on  combinations  of  licenses,  in 
addition  to  bids  on  individual  licenses. 
The  Commission  may  require  that  to  be 
declared  the  high  bid,  a  combinatorial 
bid  must  exceed  the  sum  of  the 
individual  bids  by  a  specified  amount. 
Combinatorial  bidding  may  be  used 
with  any  type  of  auction. 

(c)  The  Commission  may  use  single 
combined  auctions,  which  combine 
bidding  for  two  or  more  substitutable 
licenses  and  award  licenses  to  the 
highest  bidders  until  the  available 
licenses  are  exhausted.  This  technique 
may  be  used  in  conjunction  with  any 
type  of  auction. 

§  1 .21 04    Competitive  bidding  mechanisms. 

(a)  Sequencing.  The  Commission  will 
establish  the  sequence  in  which 
multiple  licenses  will  be  auctioned. 

(b)  Gtouping.  In  the  event  the 
Commission  uses  either  a  simultaneous 
multiple  round  competitive  bidding 
design  or  combinatorial  bidding,  the 
Commission  will  determine  which 
licenses  will  be  auctioned 
simultaneously  or  in  combination. 

(c)  Reservation  Price.  The 
Commission  may  establish  a  reservation 
price,  either  disclosed  or  undisclosed, 
below  which  a  license  subject  to  auction 
will  not  be  awarded. 


(d)  Minimum  Bid  Increments.  The 
Commission  may,  by  announcement 
before  or  during  an  auction,  require 
minimum  bid  increments  in  dollar  or 
percentage  terms.  The  Commission  may 
also  establish  sugge^ed  minimum 
opening  bids  on  a  service-specific  basis. 

(e)  Stopping  Rules.  The  Commission 
may  establish  stopping  rules  before  or 
during  multiple  roimd  auctions  in  order 
to  terminate  the  auctions  within  a 
reasonable  time. 

(f)  Activity  Rules.  The  Commission 
may  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity. 

(g)  Withdrawal,  Default  and 
Disqualification  Penalties.  As  specified 
below,  when  the  Commission  conducts 
a  simultaneous  multiple  round  auction 
pursuant  to  §  1.2103,  the  Commission 
wrill  impose  penalties  on  bidders  who 
withdraw  high  bids  during  the  course  of 
an  auction,  or  who  default  on  payments 
due  after  an  auction  closes  or  who  are 
disqualified. 

(1)  Bid  withdrawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high 
bid  during  the  course  of  an  auction  will 
be  subject  to  a  penalty  equal  to  the 
difference  between  the  amount  bid  and 
the  amount  of  the  v^dnning  bid  the  next 
time  the  license  is  o^ered  by  the 
Conunission.  No  withdrawal  penalty 
would  be  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid. 
This  penalty  amount  will  be  deducted 
from  any  upfront  payments  or  down 
payments  that  the  withdrawing  bidder 
has  deposited  with  the  Commission. 

(2)  Default  or  disqualification  after 
close  of  auction.  If  a  high  bidder 
defaults  or  is  disqualified  after  the  close 
of  such  an  auction,  the  defaulting  bidder 
will  be  subject  to  the  penalty  In 
paragraph  (g)(1)  plus  an  additional 
penalty  equal  to  3  percent  of  the        . 
subsequent  winning  bid.  If  the 
subsequent  winning  bid  exceeds  the 
defaulting  bidder's  bid  amount,  the  3 
percent  penalty  will  be  calculated  based 
on  the  defaulting  bidder's  bid  amount. 
These  amoimts  will  be  deducted  from 
any  upfront  payments  or  dovm 
payments  that  the  defaulting  or 
disqualified  bidder  has  deposited  with 
the  Commission.  When  the  Commission 
conducts  single  round  sealed  bid 
auctions  or  sequential  oral  auctions,  the 
Commission  may  modify  the  penalties 
to  be  paid  in  the  event  of  bid 
withdrawal,  default  or  disqualification; 
provided,  however,  that  such  penalties 
shall  not  exceed  the  penalties  specified 
above. 

(h)  The  Commission  will  generally 
release  information  concerning  the 
identities  of  bidders  before  each  auction 
but  may  choose,  on  an  auction-by- 
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auction  basis,  to  withhold  the  identity 
of  the  bidders  associated  with  bidder 
identification  numbers. 

(i)  The  Commission  may  delay, 
suspend,  or  cancel  an  auction  in  the 
event  of  a  natural  disaster,  technical 
obstacle,  evidence  of  security  breach, 
unlawful  bidding  activity, 
administrative  necessity,  or  for  any 
other  reason  that  affects  the  fair  and 
efficient  conduct  of  the  competitive 
bidding.  The  Commission  also  has  the 
authority^at  its  sole  discretion,  to 
resume  the  competitive  bidding  starting 
from  the  begiiming  of  the  current  or 
some  previous  round  or  cancel  the 
competitive  bidding  in  its  entirety. 

§  1 .21 05    Bidding  application  and 
certification  procedures;  prohibition  of 
coilusion. 

(a)  Submission  of  Short  Form 
Application  (FCC  Form  1 75).  In  order  to 
be  eligible  to  bid,  an  applicant  must 
timely  submit  a  short-form  application 
(FCC  Form  175),  together  with  any 
appropriate  filing  fee  set  forth  by  Public 
Notice.  Unless  otherwise  provided  by 
Public  Notice,  the  Form  175  need  not  be 
accompanied  by  an  upfront  pavment 
(see  §1.2106). 

(1)  All  Form  175s  will  be  due: 

(i)  On  the  date(s)  specified  by  Public 
.Notice;  or 

(ii)  In  the  case  of  application  filing 
dates  which  occur  automatically  by 
operation  of  law  (see,  e.g.,  47  CFR 
22.902),  on  a  date  specified  by  Public 
Notice  after  the  Commission  has 
reviewed  the  applications  that  have 
been  filed  on  those  dates  and 
determined  that  mutual  e.xclusivity 
exists. 

(2)  The  Form  175  must  contain  the 
following  information: 

(i)  Identification  of  each  license  on 
which  the  applicant  wishes  to  bid; 

(ii)  The  applicant's  name,  if  the 
applicant  is  an  individual.  If  the 
applicant  is  a  corporation,  then  the 
short-form  application  will  require  the 
name  and  address  of  the  corporate  office 
and  the  name  and  title  of  an  officer  or 
director.  If  the  applicant  is  a 
partnership,  then  the  application  \»-ill 
require  the  name,  citizenship  and 
address  of  all  partners,  and,  if  a  partner 
is  not  a  natural  person,  then  the  name 
and  title  of  a  responsible  person  should 
be  included  as  well.  If  the  applicant  is 
a  trust,  then  the  name  and  address  of  the 
trustee  will  be  required.  If  the  applicant 
is  none  of  the  above,  then  it  must 
identify  and  describe  itself  and  its 
principals  or  other  responsible  persons; 

(iii)  The  identity  of  the  person(s) 
authorized  to  make  or  withdraw  a  bid; 

(iv)  If  the  applicant  applies  as  a 
designated  entity  pursuant  to  §  1.2110,  a 


statement  to  that  effect  and  a 
declaration,  under  penalty  of  perjury, 
that  the  applicant  is  qualified  as  a 
designated  entity  under  §  1.2110. 

(v)  Certification  that  the  applicant  is 
legally,  technically,  financially  and 
otherwise  qualified  pursuant  to  Section 
308(b)  of  the  Communications  Act  of 
1934.  as  amended.  The  Commission  will 
accept  applications  certifi,  ing  that  a 
request  for  waiver  or  other  relief  from 
the  requirements  of  Section  310  is 
pending; 

(vi)  Certification  that  the  applicant  is 
in  compliance  with  the  foreign 
ownership  provisions  of  Section  310  of 
the  Communications  Act  of  1934.  as 
amended; 

(vii)  Certification  that  the  applicant  is 
and  will,  during  the  pendency  of  its 
application(s).  remain  in  compliance 
with  any  sen  ice-specific  qualifications 
applicable  to  the  licenses  on  which  the 
applicant  inttnds  to  bid  including,  but 
not  limited  to.  financial  qualifications. 
The  Commission  may  require 
certification  in  certain  services  that  the 
applicant  will,  following  grant  of  a 
license,  come  into  compliance  with 
certain  service-specific  rales,  including, 
but  not  limited  to,  ownership  eligibiiitv 
limitations; 

(viii)  An  exhibit,  certified  as  truthful 
under  penalty  of  perjury,  identifying  all 
parties  with  whom  the  applicant  has 
entered  into  partnerships,  joint 
ventures,  consortia  or  other  agreements, 
arrangements  or  understandings  of  any 
kind  relating  to  the  licenses  being 
auctioned,  including  any  such 
agreements  relating  to  the  post-aaction 
market  structure. 

(ix)  Certification  under  penalty  of 
perjun,-  that  it  has  not  entered  and  will 
not  enter  into  any  explicit  or  implicit 
agreements,  arrangements  or 
understandings  of  any  kind  with  anv 
n.'irties  other  than  those  idpnti.*"ied_ 
puij'-mit  to  paragraph  (aK2)[viii) 
regarding  the  amount  of  their  bids, 
bidding  strategies  or  the  particular 
licenses  on  which  thev  will  or  will  not 
bid: 

Note  to  paragraph  (a):  The  Corr.missior. 

r.-.ay  also  rentes;  appiira.Tts  to  sub.Tiit 
addit.op.ai  information  for  intorrr.atiQnal 
purposes  to  aid  m  its  preparation  of  required 
reports  to  Congress 

(b)  Modification  and  Dismissal  of 
Form-175.  (1)  .Any  Form  175  that  is  not 
signed  or  othenvise  does  not  contain  all 
of  the  certifications  required  pursuant  to 
this  section  is  unacceptable  for  filing 
and  cannot  be  corrected  subsequent  to 
any  applicable  filing  deadline.  The 
application  will  be  dismissed  with 
prejudice  and  the  upfront  payment,  if 
paid,  will  be  returned. 


(2)  The  Commission  will  provide 
bidders  a  limited  opportunity  to  cure 
defects  specified  herein  (except  for 
failure  to  sign  the  application  and  to 
make  certifications)  and  to  resubmit  a 
corrected  appUcation.  Form  175  may  be 
amended  or  modified  to  make  minor 
changes  or  correct  minor  errors  in  the 
application  (such  as  typographical 
errors).  The  Comm.ission  will  classif\-  all 
amendments  as  major  or  minor, 
pursuant  to  rules  applicable  to  specific 
services.  An  application  will  be 
considered  to  be  a  newly  filed 
application  if  it  is  amended  by  a  major 
amendment  and  may  not  be  resubmitted 
after  applicable  filing  deadlines. 

(3)  Applicants  who  fail  to  correct 
defects  in  their  applications  in  a  timeiv 
manner  as  specified  by  Public  Notice 
will  have  their  applications  dismissed 
with  no  opportunitv  for  resubmission. 

(c)  Prchihition  ofCcllusion.  fll  Exc^iit 
as  provided  in  paragrr^phs  (c)(2!  ^nd 
(cj(3)  of  this  section,  after  the  filing  of 
short-form  applications,  all  bidders  ar-^ 
prohibited  fro.Ti  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies,  or  discussing 
or  negotiating  settlement  agreements, 
with  other  bidders  until  after  the  high 
bidder  makes  the  reqL;re"d  down 
payment,  unless  such  bidders  are 
members  of  a  bidding  consortium  or 
other  joint  bidding  arrangement 
identified  on  the  bidder's  short-form 
application  pursuant  to 
§1.2105(ai(2Kviii). 

(2)  Applicants  may  modify  their 
short-form  applications  to  reflect 
fonnaticn  of  consortia  or  changes  in 
ownership  at  any  time  before  or  during 
an  auction,  provided  such  changes  do 
not  result  m  a  change  in  control  of  the 
applicant,  and  provided  that  the  parties 
formin;:;  consoriia  or  entering  into 
ou-ne."sh;p  agreements  have  not  applied 
for  the  same  license.  Such  changes  will 
not  be  considered  major  modifications 
of  the  application. 

(3)  after  the  fii.ng  of  short-form 
applications,  applicants  .may  make 
agreements  to  bid  jointly  for  licenses, 
provided  the  parties  to  the  agreement 
have  not  applied  for  the  same  license 

§  1.2106    Subn^ssion  of  upfront  payments, 

(a)  The  Commis:iicn  may  require 
appiicHits  for  licenses  subject  to 
competitive  bidding  to  subm.it  an 
upfront  payment.  In  that  event,  the 
amou.nt  of  the  upfront  payment  and  the 
procedures  for  subm.itting  it  will  be  set 
forth  in  a  Public  Notice.  No  interest  will 
be  paid  on  upfront  payments. 

(o)  Upfront  payments  must  he  made 
either  by  wire  transfer  or  by  cashier's 
check  drawn  in  U.S.  dollars  from  a 
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financial  institution  whose  ckptx^its  a:v 
insured  by  the  Fedcra}  Deposit 
Insurance  Corporatkin  and  miHt  hi> 
made  payable  to  the  Federal 
rommunications  ConimissiiwL 

(f.)  If  an  upfront  payment  is  rwjt  i,i 
compliance  with  the  CooEtmission's 
Rules,  or  if  insufficieDt  funds  are 
tenderod  to  constitute  a  valid  upfront 
payment,  the  applicant  shall  hav*"  j 
limited  opportimity  to  cc«TS<;t  its 
submisiskm  to  bring  it  up  to  the 
minimum  valid  upfront  paynierti  pnur 
to  the  auction.  If  the  applicant  don  not 
submit  ai  least  the  minimum  upfront 
payment,  it  will  be  ineligible  to  bid,  :ts 
application  will  be  dismissed  and  my 
upfront  payment  it  has  made  w;1j  be 
returned. 

(d>The  upfixxnt  paymenth)  «jt »  bwlriiT 
will  be  credited  toward  any  down 
payment  required  for  licenses  on  which 
the  bidder  is  the  high  laddeJ.  Wher»  the 
upfront  payment  amount  exceetis  th*» 
required  deposit  of  a  winning  bidtier. 
the  Commission  may  refund  the  encess 
amount  after  determining  that  nn  bid 
withdrawal  penalties  are  oued  bv  that 
bidder. 

|e)  In  accordance  with  the  provisions 
of  paragraph  (d),  in  the  event  a  penalty 
is  assessed  purstiant  to  §  1.2104  kir  bid 
withdrawal  or  defauh,  upfront 
payments  or  down  payments  on  deposit 
with  the  CoiBBussion  will  be  used  to 
satisfy  the  h»d  witbdnwat  or  default 
penalty  before  being  applied  toward  any 
additional  payment  obligatiocs  that  tlw? 
high  bidder  may  have. 

S 1  ^1 07    Submission  of  down  paymoat  and 
filing  of  k)ng>fionn  applications. 

(al  After  bidding  has  ended,  thtj 
Commission  will  identify  and  notifv  th« 
high  biiidef  and  declare  the  bidding 
closed. 

fbj  Within  five  (5}  business  days  after 
being  notifSed  that  it  is  a  high  bid<ler  on 
a  particular  license(s),  a  high  bidder 
must  submit  to  the  Commission's 
lockbox  bank  such  additional  funds.  tth« 
"down  payment")  as  are  necessary  to 
bring  its  total  deposits  (not  inclutting 
upfront  payments  applied  to  satisfy 
penalties)  up  to  tweiUy  [20]  percent  ai 
its  high  hid(s).  (In  sin^e  round  sealed 
bid  auctions  conducted  under  §  1  2103, 
however,  bidders  nwy  be  required  to 
submit  their  down  payments  with  theur 
bids.)  This  down  payment  must  be 
made  by  wire  transfer  or  cashier's  chrtck 
drawn  ut  US,  dollars  from  a  financial 
institution  whose  deposits  are  insured 
by  the  Federal  Deposit  Insurance 
Corporatioo  and  must  be  made  payabUi 
to  the  Federal  Communications 
ComBuscioB.  Winning  bidders  who  are 
qualified  designated  eotifkics  eligible  in 
installment  p«3rmeDta  onder  §  1,21 10(d) 


are  only  required  to  twing  fh»?ir  total 
deposits  up  to  ten  (10)  percent  of  their 
Himiing  bidfs).  .Stich  designated  entities 
must  psiy  the  rvraaindter  of  the  twenty 
(20)  jMTrent  down  payment  within  five 
{5)  business  days  of  grajTt  of  their 
applii:ation.  &>"r?  §  1.2 nO(e)  (1)  ar.d  (2). 
Down  p-jyiuenf-s  will  be  held  bv  tht; 
Ojmmbsion  until  the  high  bidder  has 
b(,'i'n  afv.inl'jtl  the  license  and  has  paid 
ihi'  re-aainiug  balance  iha*  on  lht> 
liionsn,  in  which  case  it  will  not  lin 
r»nurnaii,  or  until  tho  winning  bidder  is 
foiiTid  anqualifted  to  be  a  licensee  or  has 
dufaulfed,  in  which  case  it  wiH  be 
nitu/ned.  less  appHcable  penalties  >M 
intf!rest  will  be  pawi  on  anv  down 
payment. 

fc)  -^  high  bidder  that  nwets  its  tiuvm 
payniRBt  obligations  in  a  timely  manner 
must,  within  ten  (10)  businpssrfavsaftnr 
being  notified  that  it  is  a  hiqh  bidder, 
submit  ;in  additional  applii  dtion  (the 
"lang-fcmi  application ')  pursuant  to 
ihe  rules  governing  the  servi»:e  in  whh,.>> 
tho  applicant  is  the  high  bidder  (unless 
it  has  itlrnady  submitted  such  an 
appli(  ation ,  as  contemplated  by 
§  1.2105(3)(T)(b).  For  example. 'if  the 
applifiint  is  high  bidder  for  a  license  in 
the  faiferactive  Video  Data  Service  (see 
47  CFR  Part  95.  Subpart  F),  the  long 
form  application  will  be  submitted  on 
FCr  Form  574  in  acj:ordancR  with 
«>  95.815  of  this  chapter. 
Notwithstanding  any  other  pnrrisifjn  in 
title  47  of  the  Codti  of  Federal 
Regiilations  to  the  confrary,  Irigh 
bidders  need  nof  subrnit  an  atWitJorral 
application  fiHng  fee  with  their  km^ 
form  applications.  Notwithstanding  my 
other  provision  in  Title  47  of  the  Code 
of  Federal  Regulations  to  the  contrary, 
the  high  bidder's  long-ft/rm  appfication 
must  be  mailed  or  ofbenuise  delivered 
to:  Office  of  the  Secretary,  Federal' 
Communications  Commission, 
Attention:  Auction  Application 
Processing  Section,  1913  M  Street, 
N.VV.,  Room  222,  Washington,  D-C 
20554. 

.'\n  applicant  that  feils  to  submit  the 
required  long-form  application  as 
required  under  this  subsecti«m,  and  Sails 
to  establish  good  cause  for  any  law  filed 
subinisaon,  shall  be  deemed  to  have 
defauhad  and  will  be  subject  to  the 
penaltifls  set  forth  m  §  1.2104, 

Id)  As  an  exhibit  to  its  long-form 
apphcation.  the  apphrant  must  provide 
a  detailed  explanation  of  the  tenns  and 
conditions  and  parties  involved  in  any 
bidding  consortia,  joint  venture, 
partneniiip  or  other  agreement  or 
.irrangement  it  had  entered  into  relating 
to  the  cempetitive  bidding  process  prior 
to  the  tine  bidding  was  coinptefed. 
Such  agreements  must  h«ve  beea 


entCTi.'d  into  prior  to  the  fihng  of  shorf- 
form  ap>phv:atifflis  pursuant  to  §  1.21  B.'i 

§1.2108    Pracedtifes  for  filing  petWoRstb 
deny  again^  lon^-form^appUcations. 

(a)  Where  petitions  to  deny  are 
otherwise  provided  for  under  the  ,*.ri  o* 
the  commission's  Rules,  and  uiile.ss 
other  service-specific  procedures  for  Hv. 
filing  of  such  petitions  are  provi«le«l  inr 
elsewhere  in  the  Commission's  Rules, 
the  procedures  in  this  section  shall 
apply  to  >he  filing  of  petitions  to  deny     • 
the  long-form  applications  of  wiciiing 
bitiders. 

(b)  Within  thirty  (30)  days  after  the 
Commission  gives  public  notice  that » 
long-form  application  has  been  accepted 
for  filing,  petitions  to  deny  liat 
application  may  be  filed.  Any  such 
petitions  must  contain  allegations  of  farf 
supported  by  affidavit  of  a  person  or 
persons  with  personal  knowledge 
thereof 

(r)  An  applii;ant  may  file  an 
opposition  to  any  petition  to  deny,  ami' 
th«  petitioner  a  reply  To  such 
opposition.  Allegations  of  fact  or  denial-, 
thereof  must  l)e  supported  by  affidavit 
of  a  person  or  persons  vrith  personal 
knowledge  thereof.  The  times  frjr  filing 
such  opposition  and  replies  will  bi» 
those  provided  in  §  1 .45. 

(d)  If  the  Commission  determines  thai 

( 1 )  an  appficarrt  is  qualified  and  then? 
is  no  substantial  and  material  issue  of 
fact  concerning  that  determination,  it 
will  grant  the  appljcation. 

(2)  an  appficant  is  not  quaKfied  and 
that  there  is  no  substantial  tssoe  affect 
cont:eming  that  determmation,  the 
Commission  need  not  hold  a  evidentiary 
hearing  and  will  deny  the  applicatian. 

(3)  srrbstantial  and  materiai  issties  of 
fact  require  a  hearing;  it  will  condticz  i 
hearing.  The  Commission  may  pennif 
all  or  part  of  the  evidence  to  be 
submitted  in  written  form  and  may 
permit  employees  other  than 
adraiuistrative  law  judges  to  presi<&  if 
the  taking  of  written  evidieiiee.  &ich 
hearing  wiH  be  condttcted  on  an 
expedited  basis. 


§1.21^    License  grant  ( 
disqualification. 

(a>  Unless  otherwise  specified  in  these 
rules,  atKtion  winners  are  reqtiked  to 
pay  the  bakr.ce  of  their  winning  l»d»  la 
a  lump  sum  within  five  (5)  business 
days  folkjwing  award  of  the  license. 
Grant  of  the  iicense  will  be  conditioruwl 
on  full  and  timely  payment  at  the 
winning  bid. 

(b)  If  3  winning  bidder  withdrawn  its 
bid  afterdto  Commission  has  dleetared 
competitive  bidding  cloeed  or  fails  to 
remit  the  reqairerf  damnp&fmoit 
witkin  five  C5>  biwness  day*  after  the 
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commission  has  declared  competiti\'e 
bidding  closed,  the  bidder  will  be 
deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it 
will  be  liable  for  the  default  penalty 
specified  in  §  1.2104(g)t2).  In  such ' 
event,  the  Commission  may  either  re- 
auction  the  license  to  existing  or  new 
applicants  or  offer  it  to  the  other  highest 
bidders  (in  descending  order)  at  their 
final  bids.  The  down  payment 
obligations  set  forth  in  §  1.2107(b)  will 
apply. 

(c)  A  winning  bidder  who  is  found 
unqualified  to  be  a  licensee,  fails  to 
remit  the  balance  of  its  winning  bid  in 
a  timely  manner,  or  defaults  or  is 
disqualified  for  any  reason  after  having 
made  the  required  down  payment,  will 
be  deemed  to  have  defaulted  and  will  be 
liable  for  the  penalty  set  forth  in 

§  1.2104(g)(2).  In  such  event,  the 
,  Commission  will  conduct  another 
auction  for  the  license,  affording  new 
parties  an  opportunity  to  file 
applications  for  the  Ucense. 

(d)  Bidders  who  are  found  to  have 
violated  the  antitrust  laws  or  the 
Commission's  rules  in  connection  with 
their  participation  in  the  competitive 
bidding  process  may  be  subject,  in 
addition  to  any  other  applicable 
sanctions,  to  forfeiture  of  their  upfront 
payment,  dov^-n  payment  or  full  bid 
amount,  and  may  be  prohibited  from 

.  participating  in  future  auctions. 

§  1 .21 1 0    Designated  entities. 

(a)  Designated  entities  are  small 
biisincssfs,  businesses  ov%Tied  by 
members  of  minority  groups  and'or 
\vomen,  and  rural  teiephoT;e  companies. 

(b)  Definitions. 

(1)  Small  businesses.  The  Commisbion 
will  establish  the  definition  of  a  small 
business  on  a  service-specific  basis. 
taking  into  consideration  the 
characteristics  and  capital  requirements 
of  the  particular  ser\-icc. 

{2)  Businesses  owned  by  members  of 
minority  groups  and/or  women.  Unless 
otherwise  provided  in  rules  governing 
specific  services,  a  business  owned  by 
memibers  of  minority  groups  and/or 
women  is  one  in  which  minorities  and/ 
or  women  who  are  U.S.  citizens  control 
the  applicant,  have  at  least  50.1  percent 
equity  ownership  and,  in  the  case  of  a 
corporate  applicant,  a  50.1  percent 
voting  interest.  For  applicants  that  are 
partnerships,  every  general  partner 
either  must  be  a  minority  and/or  woman 
(or  minorities  and/or  women)  who  are 
U.S.  citizens  and  who  individually  or 
together  own  at  least  50.1  percent  of  the 
partnership  equity,  or  an  entity  that  is 
100  percent  owned  and  controlled  by 
minorities  and/or  women  who  are  U.S. 
citizens.  The  interests  of  minorities  and 


women  are  to  be  calculated  on  a  fully- 
diluted  basis;  agreements  such  as  stock 
options  and  convertible  debentures 
^hall  be  considered  to  have  a  present 
effect  on  the  power  to  control  an  entity 
and  shall  be  treated  as  if  the  rights 
thereunder  already  have  been  fullv 
exercised.  However,  upon  a 
demonstration  that  options  or 
conver'^ion  rights  held  by  non- 
controiiing  principals  w  ill  not  deprive 
the  minority  and  female  principals  of  a 
substantial  financial  stake  in  the  vcntiire 
or  impair  their  rights  to  control  the 
designated  entity,  a  designated  on'.itv 
may  seek  a  waiver  of  the  requirement 
that  the  equity  of  the  minority  and 
female  princ  >pals  must  be  calculated  on 
a  fully-diluted  basis.  The  term  minoritv 
includes  individuals  of  .African 
American.  Hispanic-surnam.ed. 
American  Eskimo.  Aleut,  American 
Indian  and  .\sian  American  extraction 

(3)  Rural  telephone  companies.  A 
rural  telephone  company  is  any  local 
exchange  carrier  including  affiliates  (as 
defined  in  1.211C(b)(4)),  with  100.000 
access  lines  or  fewer. 

(4)  Affiliate,  (i)  An  individual  or 
entity  is  an  affiliate  of  an  applicant  or 
of  a  person  holding  an  attributable 
interest  in  an  applicant  under  §  24  709 
fl:)Oih  referred  to  herein  as  "the 
applicant")  if  such  maividual  or 
entity — 

(A)  directly  or  indirectly  cont.-uls  or 
has  the  power  to  control  the  applicant, 
or 

(B)  is  directly  or  indirectly  ccnlrolled 
by  the  applicant,  or 

-     (C)  is  directly  or  mdirectlv  coiitrolif d 
by  a  tiiird  party  or  parties  that  also 
controls  or  has  the  power  to  control  the 
applicant,  or 

ID)  has  an  "identity  of  interest"  with 
the  applic:int. 

(iij  Nature  of  cor.tro!  in  determining 
affiiictio.-!. 

(A)  Every  business  concern  is 
ctinsidered  to  have  one  or  more  parlies 
who  directly  or  indirectly  control  or 
have  the  povver  to  control  it.  Control 
may  be  affirmative  or  negative  and  it  :s 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example  An  applicant  owning  50  percent 
of  the  voting  stock  of  another  concern  would 
have  negative  povver  to  control  such  concern 
since  such  party  can  block  any  action  of  the 
other  stockholders.  Also,  the  bylaws  of  a 
corporation  may  permit  a  stockholder  with 
less  than  50  percent  of  the  voting  stock  to 
block  any  actions  taken  by  the  other 
stockholders  in  the  other  entity.  Affiliation 
exists  when  the  applicant  has  the  power  to 
control  a  concern  while  at  the  same  time 
another  person,  or  persons,  are  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
with  the  power  to  control. 


(B)  Control  can  arise  through  stock 
ownership;  occupancy  of  director, 
officer  or  key  employee  positions, 
contractual  or  other  business  relations; 
or  combinations  of  these  and  other 
factors.  A  key  em.ployee  is  an  employee 
who.  because  of  his 'her  position  in  the 
concern,  has  a  critical  infiuence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concern 

(C)  Control  can  cuise  through 
management  positions  where  a 
concern's  voting  stock  is  so  widely 
distributed  that  no  effective  control  can 
be  established 

E\i:rr,p!e  Ir.  a  corpcaiiori  w,"-.e.-e  the 
ofncers  and  directors  own  various  '^-.ze  oioiks 
of  stock  totj'.'Hg  40  percent  of  t.he 
corpora'.x.n's  vo".-.g  stock,  but  no  oificer  or 
di.-ector  has  a  black  s'-fficipr.t  to  give  h;rri  -•: 
her  control  or  tr.e  power  tc  controi  and  the 
reni?.:.-^::;g  60  percer.l  is  w  idely  d.strib uted 
with  no  '.nd. vidua!  stockholder  hav.ag  a 
stork  interest  greater  I'rar.  10  percent, 
management  has  the  power  to  control  l! 
persons  wuh  such  managemen!  control  of  tr.e 
other  entity  are  persons  with  attriDutable 
interests  m  the  appl.cart.  the  other  entity 
v.ill  be  dee.T.ed  an  aftii.ale  ot  the  applicant 

(ill)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
between  or  among  tw  o  or  more  persons 
with  an  identity  of  interest,  such  as 
men.bers  of  the  same  family  or  persons 
with  commcn  investments.  In 
determining  if  the  applicant  controls  or 
has  the  power  to  controi  a  concern, 
persons  with  an  identity  of  interest  v,  lii 
be  treated  as  though  they  were  one 
person 

E\ample.  Two  shareholders  :n  CorporaniKi 
■^  each  have  atiributsh^e  interests  in  the  sam«» 
PCS  application.  \\  hile  neither  sharehoSdt^r 
has  enough  shares  to  individually  control 
Ccrporp.tion  V  together  '.".ey  iia\e  tiie  pow*T 
to  conirol  CLCporaiion  Y  Tne  two 
shareholders  with  these  com.n.oii 
inve'Stments  (or  identity  :.".  mte-esfare 
treated  as  tho^igh  they  are  o.ne  person  and 
Ccrporation  Y  would  be  deemed  an  affiliate 
ot  theapplnant 

(A)  Spousal  Affiliation.  Both  spouses 
are  deemed  to  cwn  or  control  or  have 
the  power  to  control  interests  owned  or 
controlled  by  either  of  them.,  'unless  they 
are  subject  to  a  legal  separation 
recognized  by  a  court  of  com.petent 
jurisdiction  in  the  United  States  In 
calculating  their  net  worth,  investors 
who  are  legally  separated  must  include 
their  share  of  interests  m  property  held 
jointly  with  a  spouse. 

(B)  Kinship  Affiliation.  Imm.ediate 
family  members  will  be  presumed  to 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controlled  by 
other  immediate  family  members.  In 
this  context  "immediate  family 
member"  means  father,  mother, 
husband,  wife.  son.  daughter,  brother. 


I 
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sistCT,  father-  or  mother-in-law,  soa-  or 
daugfat«r-ii>-bw.  brother  or  sister-in- 
law,  step-fether  or  -mother,  step-brother 
or  -sister,  step-son  or  -daughter,  haff 
brother  or  sister.  This  presiuaptieo  may 
be  rebutted  by  showiiig  that  the  &mify 
members  are  estranged,  the  family  ties 
are  remote,  or  the  family  members  are 
not  closely  involved  with  each  ofher  in 
business  matters. 

Example.  A  owiM-aeoatroUing  mierest  is 
Corporation  X.  A's  sister- i»- law.  B,  ban  aa 
attributable  interest  in  a  PCS  application. 
Because  A  and  B  have  a  presumptive  Itiaship 
affiKation,  As  interest  in  Corporation  Y  is 
attributable  to  B.  and  thus  to  the  appKicanr, 
unless  B  ivbuts  the  presumotion  with  !he 
necesBaiy  showing 

tiv)  Affiliation  through  stw.-fc 
ownership. 

(AJ  An  applicant  is  presimied  to 
control  or  have  the  power  to  control  a 
concern  if  h«  or  she  owns  or  controls  or 
has  the  pwwer  to  control  50  percent  or 
more  of  its  voting  stock. 

(B>  Ab  apphcaat  is  presumed  to 
control  OT  hav«  the  power  to  control  a 
concern  even  thfRi|ir  he  or  she  owns, 
controls  or  has  die  power  Po  control  less 
than  56  percent  of  Aa  coneem's  voting 
stock,  if  dM  bJock  ■<  stock  he  or  she 
owns,  coatrots  OS  has  the  power  to 
control  is  krge a*  ooBpared  with  any 
othcx  oulstaKling  UoiJc^  of  stock. 

(CI  If  two  or  man  paraoas  each  owns, 
coittrols  ar  has  the  powar  to  control  less 
than  50  percent  of  Ae  voting  stock  of  3 
concern,  such  aiinacity  hokiingsare 
equal  or  apprrwi— ti  ij  eqa^  in  size. 
and  the  aggregate  of  these  minority 
holdings  is  large  as  compared  with  any 
other  ^ock  holdiDg,  the  presumption 
arises  that  each  one  ol  these  persons 
individually  coptrots  or  has  the  power 
to  conCro)  the  concern;  hofwever,  such 
presumption  may  be  rebntted  by  a 
showing  that  such  control  or  pnwer  ro 
control,  in  fact,  does  not  exist. 

Iv)  Affiliatioa  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Stock  options. 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  are  geiurally  considered  to 
have  a  present  effect  on  the  power  fo 
control  the  concern.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements  nre 
generally  treated  as  though  the  rights 
held  thereimder  had  been  exercised. 
However,  an  affiliate  cannot  use  stich 
options  and  debentures  to  appear  fo 
terminate  its  control  over  another 
concern  before  it  actually  does  so. 

Example  i.UestnfmnyBiUdianoptkM 
to  purdiasa  a  coaut^tiiig  intaesr  hi  compaay 
A,  who  hoids  an  attrifaMlahia  iataiesi  in  a  PCS 
application,  the  situatios  is  treated  as  (tioiigh 
f  ompatq-  B  bad  exercised  its  rij^rs  and  hiid 


come  owner  of  a  controlling  iiueresf  in 
companjr  A.  The  grass  reveiraes  sf  con^fln3i» 
B  murt  |e  takes  tiitoaeco«n(  in  itetMrraiinag 
the  sizeof  the  afiptieaat, 

Exantfie  .2.  if  a  large  compaity,  Boff:^ 
holds  70%.  (70  of  100  outsUadiag  skates)  at 
the  votittij  stock  of  company  A,  who  holris  an 
attributable  interest  in  a  PCS  appficaJion,  and 
gives  a  third  party,  SmaflCo.  an  option  to 
purchase  50  of  the  70  shares  owned  by 
BigCo.  BigCo  wilt  be  deeirsed  t»  he  ait'alStiste 
of  company  A,  ad  riuis  the  appticaat,  unril 
SmailCoattualiy  exercises  its  option  to 
puTcbasa  such  shares,  la  order  to  prevent 
BigCo  frem  circumventing  the  intent  iaf  thf 
rule  which  requires  such  options  to  be 
considered  on  a  fully  diluted  basis,  tr.e 
option  is  not  consid»?red  ro  hare  prrsent 
f  ffect  in  this  case. 

Examples,  ff  company  A  h.is  entered  into 
an  agieeeient  to  merge  with  company  B  ia 
tha  futun,  the  situation  is  treated  as  thoo^ 
the  merger  has  tak<in  pkce. 

(vj)  Affiliation  under  voting  fxitsts. 

(A)  Stock  interests  held  in  trust  shall 
be  deeiaed  controlled  by  any  peisas 
who  holds  or  shares  the  power  to  vote 
such  stock,  to  any  person  who  has  the 
sole  power  to  sell  such  stoik,  and  to  any 
person  «du)  has  the  right  to  revoke  the 
trust  at  will  or  to  replace  the  trustee  a» 
will. 

{&]  If  a  tnistee  has  a  familial,  personal 
or  extraHrust  business  relationship  te 
the  grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  deeswdl 
controlled  by  the  grantor  er  beneficiary, 
as  appropriate. 

(CI  If  tna  primary  purpose  of  a  voting 
trust,  or  .similar  agrewnent,  is  to  separate 
voting  power  fi-om  beneficial  ownership 
of  voting  slock  for  the  purpose  of 
shifting  t;ontrol  of  or  the  power  to 
control  a  concern  ia  order  thai  such 
concern  or  another  eoacem  may  meet 
the  Comiaission's  size  standari^  such 
voting  trust  shall  not  be  considered 
valid  for  this  purpose  regardless  of 
whether  it  is  or  is  not  recogruzed  within 
the  appBDpriate  pirisdictioa. 

(vii)  .Affiliation  through  common 
management.  Affiliation  generally  arises 
where  officers,  directors,  or  key 
empIoy€Ks  serve  as  the  majority  or 
otherwise  as  the  controUing  element  of 
the  board  of  directors  and/or  the 
inanageiiient  of  another  entity. 

(viii)  Affiliation  through  common 
facihtiea  Affiliation  generally  arises 
where  oee  concern  shares  office  space 
an«l/or  ejnployees  and/or  other  feciJities 
with  annrtier  concern,  particularly 
where  such  concerns  are  in  the  same  or 
related  industry  or  field  of  operatious, 
or  where  such  eoncems  were  focmerly 
affiliated,  and  through  these  sharing 
arrangeaents  one  ccncera  has  control, 
er  potential  control,  of  the  ocher 
concern. 

fix)  AShafiofi  through  c(»fractu»l 
n»fat»on!*>ps.  AffiKatioB  gmfraJfy 


arises  where  one  concern  is  dependent 
upon  ffliother  ccmcem  fbr  contracts  am) 
business  to  such  a  degree  that  one 
concern  has  control,  or  potenSal 
control,  of  the  other  eoacem. 

(x)  Affiliatfion  tmder  jofnf  ventnre 
arrangements. 

(Al  A  joint  venture  tot  size 
determination  purposes  is  a» 
association  of  concerns  and/ or 
individuals,  with  interests  in  any  rfegrvF 
or  proportion,  formed  by  contract, 
express  or  impdied,  to  engage  ia  anrf 
carry  out  a  single,  specific  business 
venture  for  joint  profit  for  which 
purpose  they  combine  their  efibrts, 
property,  money,  skill  and  knowledge, 
but  not  on  a  contrnuing  or  permanent 
basis  for  conducting  business  generally 
The  determination  whether  an  entity  ii 
a  joint  venture  is  based  upon  the  feefs 
of  the  business  operation,  regardless  «f 
how  the  business  operation  m^  be 
designated  by  the  pwrties  rnv^ed.  An 
agreement  to  share  profits/fesses 
proportionate  to  each  party's 
contribution  to  the  business  operafiun  is 
a  significant  factor  in  determining 
whether  the  business  operation  is  a 
point  venture. 

IB)  The  parties  fo  a  joint  venture  an» 
considered  to  be  affiliated  with  each 
other. 

iC>  The  Commission  may  set  askie 
specific  Hcenses  for  which  €»>>y  eligible 
designated  entities,  as  specified  by  (he 
Commission,  may  biik 

(D)  The  Commission  may  permit 
partitioning  of  service  areas  in 
particular  services  for  eligible 
designated  entities. 

(Ej  The  Commission  may  perrart  smaff 
businesses  (inchtding  smtdl  businesses 
owned  by  women,  minorities,  or  nn-at 
telephone  companies  that  qualS^  as 
small  businesses)  and  other  entities 
determined  to  be  eligible  on  a  service- 
specific  basis,  which  are  high  bidders 
for  hcenses  specified  by  the 
Commission,  to  pay  the  full  amount  wf 
their  high  bids  in  installments  over  th« 
term  of  their  licenses  pursuant  to  the 
following; 

(1)  Unfess  otherwise  specified,  eat.}? 
eligible  applicant  paying  for  its 
license(s)  on  an  installment  basis  muss 
deposit  by  wire  transfer  or  cashier's 
check  in  the  manner  specified  in 

§  1.2107(b)  sufficient  additional  fimds 
as  are  necessary  to  bring  its  total 
deposits  to  ten  ftOj  percent  of  its 
winning  bi<^s)  within  five  (5j  business 
days  after  the  Commission  has  rfeclaretl 
it  the  winning  bidder  and  closed  the 
bidding.  Failure  to  remit  the  required 
payment  will  make  the  bicfeler  liable  ti/ 
pav  Denalties  pvffsuant  to  §  l.M04(gJt2j. 

(2)  IVifhin  five  {5 J  business  days  of 
the  gmnt  of  the  Kcense  appficatiCTn  of  a 
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u  inning  bidder  eligible  for  installment 
paynieuts,  the  licensee  shall  pay  another 
ten  (10)  percent  of  the  high  bid.  therebv 
c.on.niencing  the  eligible  lic:hr.see  s 
•  p.sUlhaent  payment  plan.  Failure  to 
r-^rnit  dje  required  payment  will  maki? 
the  b'dicr  liable  to  pav  penalties 
purs.iriDt  to  §  1.21C4(gj(2). 

f'J)  l.'pon  grant  of  the  license,  the 
C^orr-.rn-ssion  will  notif}-  each  eligibio 
!. ceased  of  the  terms  of  its  installment 
payment  plan.  Unless  other  terms  ciro 
specified  in  the  rules  of  particular 
-^-ri  ;r^s,  sut.h  plans  will; 

(i!  i:r,pose  interest  ba^-ed  on  the  rate 
ol'U  S  Treasury  obligations  (with 
maturities  closest  to  the  di.iation  of  th'' 
hr-^nse  term)  at  the  time  of  licensing; 

{;;)  allow  installment  pay.iunts  for  the 
full  license  term; 

(r.i)  begin  with  interest-onlv  pa\nionts 
for  the  first  two  years;  and 

(iv)  arr.ortize  principal  and  interest 
over  the  remaining  term  of  the  license 

(4;  .A  license  granted  to  an  eligible 
er.nty  I'.at  elects  installment  payments 
shall  be  conditioned  upon  the  full  and 
timely  performance  of  the  licensee's 
payrr.-.-:-  obligations  under  the 
i;iitaiL-nent  plan. 

(:  1  If  an  eligible  entity  making 
installment  payments  is  more  than 
ninety  [90]  days  delinquent  in  any 
piyrf.^nt.  it  shall  be  in  default. 

(It)  Upon  default  or  in  anticipation  of 
defduit  of  one  or  more  installment 
payr-ents.  a  licensee  may  request  that 
the  Cci'nmission  permit  a  three  to  si.x 
month  grace  period,  during  which  no 
instail.Tent  payments  need  be  made,  hi 
consicermg  whether  to  grant  a  request 
for  a  grace  period,  the  Commission  mav 
coni-der,  among  other  things,  the 
licensee's  pajmient  history,  including 
whether  the  licensee  has  defaulted 
befo.-ij.  how  far  into  the  hcense  term  the 
default  occurs,  the  reasons  for  default. 
whether  the  licensee  has  met 
construction  build-out  requirements,  the 
licensee's  financial  condition,  and 
whether  the  licensee  is  seeking  a  bu>er 
under  an  authorized  distress  sale  policy. 
If  the  Commission  grants  a  request  for 
a  grace  period,  or  otherwise  approves  a 
restructured  payment  schedule,  interest 
will  continue  to  accrue  and  will  be 
amortized  over  the  remaining  term  oi 
the  license. 

(ill)  P'ollowing  expiration  of  any  grace 
period  without  successful  resumption  of 
payment  or  upon  denial  of  a  grace 
period  request,  or  upon  default  with  no 
such  request  submitted,  the  license  will 
automatically  cancel  and  the 
Commission  will  initiate  debt  collection 
proced=ares  pursuant  to  Part  1,  Subpart 
O 

(f)  The  Commission  may  award 
bidding  credits  (i.e.,  payment  discounts) 


to  eligible  designated  entities. 
Competitive  bidding  ndes  applicable  to 
individual  services  will  specify-  the 
designated  entities  eligible  for  bidding 
credits,  the  licenses  for  which  bidding 
credits  are  available,  the  amounts  of 
biildmo  credits  and  other  procedures. 

(<,)  The  Commission  may  establish 
diiferent  upfront  payrrienl  requirements 
for  categories  of  designated  entities  in 
competitive  biddtng  rules  of  particular 
auclionable  services. 

(hi  The  Commission  may  offer 
designated  entities  a  combination  of  the 
available  preferences  or  add't'on^d 
preferences. 

(i)  Desigr.i.'ed  entities  must  describe 
on  their  Icn.^  ••'rm  applications  how 
they  satisfy  tiic  requirements  for 
eligibility  for  designated  entity  status, 
and  must  list  aiid  som-marize  on  their 
lung^-form  applications  all  agreements 
that  effect  designated  entity  status,  such 
as  partnership  agreem.ents,  shareholder 
agreements,  management  agreements 
and  other  agree.ments,  including  oral 
agreements,  wh.ch  establish  that  the 
designated  entity  wiU  have  both  de 
facta  and  de  fare  control  of  the  entity. 
Such  information  must  be  maintained  at 
the  !ic:ensees'  facilities  or  by  their 
designated  agents  for  the  term  of  the 
license  in  order  to  enable  the 
Conmiission  to  audit  designated  entity 
eligibili'y  on  an  ongoing  basis. 

(j)  The  Com:.^iission  may,  on  a  ser\'ice- 
specific  basis,  permit  consortia,  each 
member  of  v^  hich  individually  meets 
the  eligibility  requirements,  to  qualify 
fur  any  designated  entity  provisions. 

(k)  the  Comm.ission  may,  on  a 
service-specific  basis,  permit  publicly- 
traded  com.panies  that  are  owned  bv 
members  of  minority  groups  or  '.vomen 
to  qualify  fcr  any  designated  entity 
provi.-^ions. 

§1.2111     Assignment  or  transfer  of  control: 
unjust  enrichment 

(a)  Rt^port-ng  requirement.  An 
applicant  seeking  approval  for  a  transfer 
of  control  or  assignment  (otherwise 
permitted  under  the  Commissions 
Rules)  of  a  license  within  three  years  of 
receiving  a  new  license  through  a 
competitive  bidding  procedure  must, 
together  with  its  application  for  transfer 
of  control  or  assigrunent,  file  with  the 
Commission's  statement  indicating  that 
its  license  was  obtained  through 
competitive  bidding.  Such  applicant 
must  also  file  with  the  Commission  the 
associated  contracts  for  sale,  option 
agreements,  m.anagement  agreements,  or 
other  documents  disclosing  the  local 
consideration  that  the  applicant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license.  This 
information  should  include  not  only  a 


monetary  purchase  price,  but  also  anv 
future,  contingent,  m-kind.  or  other 
consideration  [e  g  .  management  or 
consulting  contracts  either  with  or 
without  an  option  to  purchase,  below 
market  financing. 

(b)  L'njust  erir;c.'\'7;e.T:  pc^7:;:•.^/  sft- 
aside.  As  specified  m  this  paragraph  an 
applicant  seeking  approval  for  a  transfer- 
of  control  or  assignment  (oLherAise 
permitted  under  the  Commussion's 
Rules)  of  a  license  acquired  bv  the 
transferor  or  ass.gror  pursuajit  to  a  set- 
aside  for  eligible  designated  entities 
under  *}  i  21  lOid.  cr  who  proposes  to 
take  any  other  action  relating  to 
owiierslup  or  control  that  will  result  in 
loss  of  status  as  an  eligible  dovu  ri^-ed 
entity,  must  seek  Commission  approval 
and  may  be  required  to  make  an  unjust 
enrichment  payment  (Pavment)  to  the 
Commission  by  cashier  s  check  or  wir^ 
transfer  before  consent  wiii  be  granted 
The  Payment  will  be  based  upon  a 
schedule  that  wdi  take  account  of  the 
term  of  the  license,  anv  apciirabk' 
construction  benchmarks,  and  the 
estimated  value  of  the  set-aside  bt  nefii, 
which  will  be  calculated  as  the 
difference  between  the  amount  paid  b\ 
the  designated  en'ttv  for  the  hcense  and 
the  value  of  comparable  non-set-aside 
license  in  the  h>e  market  at  the  time  of 
the  auction.  The  Commission  will 
establish  the  amount  of  the  Paym.ent 
and  the  burden  will  be  on  the  applicants 
to  disprove  this  a.mount  No  payment 
will  be  reouired  if 

(1)  The  license  is  t.-anslerred  or 
assigned  more  than  five  years  after  its 
initial  issuance,  unless  otherwise 
specified;  or 

(2)  The  proposed  transferee  or 
assignee  is  an  eligible  designated  entity 
under  §  1.2110(c)  or  the  ser\ice-specific 
competitive  bidding  rules  of  the 
particular  service,  and  so  certifies. 

(c)  Unjust  enrichment  payment: 
installment  financmg.  An  applicant 
seeking  approval  for  a  u-ansfer  of  control 
or  assignment  (otherwise  permitted 
under  the  Commission's  Rules)  of  a 
license  acquired  by  the  transferor  or 
assignor  through  a  competitive  bidding 
procedure  utilizing  installment 
financing  available  to  designated 
entities  under  §  1.2110(d)  will  be 
required  to  pay  the  full  amount  of  the 
remaining  principal  balance  as  a 
condition  of  the  license  transfer.  No 
payment  will  be  required  if  the 
proposed  transferee  or  assignee  assumes 
the  installment  payment  obligations  of 
the  transferor  or  assignor,  and  if  the 
proposed  transferee  or  assignee  is  itself 
qualified  to  obtain  installment  financing 
under  §  1.21 10(d)  or  the  service-specific 
competitive  bidding  rules  of  the 
particular  ser\  ice.  and  so  certifies. 
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(d)  Unjust  enrichment  payment: 
bidding  credits.  An  applicant  seeking 
approval  for  a  transfer  of  control  or 
assignment  (otherwise  permitted  under 
the  Commission's  Rules)  of  a  license 
acquired  by  the  transferor  or  assignor 
through  a  competitive  bidding 
procedure  utilizing  bidding  credits 
available  to  eligible  designated  entities 
under  §  1.2110(e)  or  who  proposes  to 
take  any  other  action  relating  to 


ownership  or  control  that  will  result  in 
loss  of  status  as  an  eligible  designated 
entity,  must  seek  Commission  approval 
and  will  be  required  to  make  an  unjust 
enrichment  payment  (Payment)  to  the 
government  by  wire  transfer  or  cashiers 
check  before  consent  will  be  granted. 
The  Payment  will  be  the  sum  of  the 
amount  of  the  bidding  credit  plus 
interest  at  the  rate  apphcable  for 
insta  Iment  financing  in  effect  at  the 
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time  the  license  was  awarded.  See 
§  1.2110(e).  No  payment  will  be 
required  if  the  proposed  transferee  or 
assignee  is  an  eligible  designated  entity 
under  §  1.2110(e)  or  the  service-specific 
competitive  bidding  rules  of  the 
particular  service,  and  so  certifies. 
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SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  re\ie\ved  by 
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HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  August  26,  1994. 
ADDRESS:  For  further  information, 
contact  David  Pollack,  Department  of 
Housing  and  Urban  Development,  Room 
7262,  451  Seventh  Street  SVV, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 


identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Correction:  Property  No.  31924001] 
published  August  12, 1994  is 
unavailable  for  homeless  assistance  use. 

Dated:  August  19,  1994. 

lacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 
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